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THIS  INDEX  is  based  on  a  consolidation  of  contfents 
entries  appearing  in  the  January- June  subject  references. 
The  entries  are  arranged  first  under  the  ijame  of  the 
agency  which  issued  the  document.  Under  each  agency, 
the  entries  are  then  listed  alphabetically  within  the 
categories  of  Rules,  Proposed  Rules,  and  Notices. 
Executive  Orders,  Proclamations,  and  other  documents 
from  the  President  are  listed  under  Presidential 
Documents.  The  number  at  the  end  of  each  entry  gives 
the  pages  in  the  Federal  Roister  where  the  document 
begins.  Use  the  table  of  Federal  Register  Pages  and  " 
Dates  at  the  back  of  this  index  to  locate  the  issue  date 
for  each  page  number.  This  index  is  published  monthly 
and  is  cumulated  for  12  months. 
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TABLE  OF  CONTENTS 

Index  Entries  A  2 

Guide  to  Freedom  of  Information  Indexes  /  85 

Federal  jlegister  Pages  and  Dates  /  99 


A  general  index  to  the  entire  Code  of  Federal 
Regulations,  is  found  in  the  CFR  Index  and  Finding 
Aids  volume,  and  is  revised  as  of  January  1  each  year. 

The  LSA  (List  of  CFR  Sections  Affected),  a  cumulative 
numerical  finding  aid,  is  published  monthly  and  is 
cumulated  for  12  months,  keyed  to  the  revision  dates  of 
the  various  CFR  volumes. 

All  Federal  Register  publications  are  available  for 
purchase  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  D.C.  20402. 

S 

Gary  Posselt  is  Chief  Editor  of  the  Federal  Register 
Index,  assisted  by  Shelley  Featherson.  The  Index  is 
prepared  under  the  direction  of  Raymond  A.  Mosley, 
assisted  by  Brian  Swidal. 

The  Federal  Register  Index  is  on  the  internet  at  http:/ 

/www.archives.gov/federal register/ 

the^^federal register/indexes. html. 

INQUIRIES  may  be  made  to  the  Customer  Services  Unit 
I  at  202-741-6000,  (TDD)  202-741-6086  or  by  e-mail  at 
info@fedreg.nara.gov. 

SUGGESTIONS  concerning  this  and  other  publications 
of  the  Office  will  be  welcomed  by  Raymond  A.  Mosley, 
Director,  Office  of  the  Federal  Register,  National 
Archives  and  Records  Administration,  Washington,  D.C. 
20408.  '  . 
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Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Administration  on  Aging 

See  Aging  Administration 

—Advisory  Council  on  Historic 
I  Preservation 

See  Historic  Preservation,  Advisory  Council 

African  Development  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  32455 

Agency  for  Healtlicare  Research  and 
liQuality 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  783, 
10725  ^ 

Committees;  establishment,  renewal,  termination, 
etc.: 
Healthcare  Research  and  Quality  National 
Advisory  Council,  18981 
Evidence-based  practice  centers;  topics 

nominations,  4213 
Meeiings: 

Health  Care  Policy  and  Research  Special 

Emphasis  Panel.  2557.  8906 
Healthcare  Research  and  Quality  National 

Advisory  Council.  1 1 562 
Health  Services  Research  Initial  Review  Group 
Committee.  785.  4216.  18210,  27073 
Reports  and  guidance  documents;  availability,  etc.: 
National  Healthcare  Quality  Report;  preliminary 
j  I  measure  set  for  home  health,  14240 

Agency  for  International  Development 

See  International  Development  Cooperation 
Agency 

RULES 

Commodities  and  services  financed  by  USAID; 
source,  origin,  and  nationality  rules: 
Foreign  policy  restricted  countries;  list; 
additions  and  removals.  23891 

PROPOSED  RULES 

Ocean  freight  claims  administrative  appeal 

process.  9944 
Semi-annual  agenda.  30920 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  4164. 
11800,  17007.  19491.  27518 
Meetings: 
International  Food  and  Agricultural 

Development  Board,  11801,  32010 
Voluntary  Foreign  Aid  Advisory  Committee, 
4164,  20363 


Agency  for  Toxic  Substances  and 
Disease  Registry 

NOTICES. 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  37827 
Cortunittees;  establishment,  renewal,  termination, 
etd: 
Scientific^ounselors  Board,  32045 
Grant  and  cooKfative  agreement  awards: 
New  York  City  Health  and  Mental  Hygiene 
Department;  World  Trade  Center  Registry, 
7115 
Grants  and  cooperative  agreements;  availability, 

etc.: 
•  Anniston,  AL —  ,  -     • 

Polychlorinated  biphenyls  exposure  and 

adverse  health  effects,  32050,  34391 
Program  to  build  capacity  to  assess  and 
improve  hfealthcare  services.  36995 
Exposure-Dose  Reconstruction  Research 

Program,  25890 
Michigan  fish  advisories;  pilot  program  to 
educate  vulnerable  populations,  33699 
Persons  exposed  to  asbestos  contaminated 

vermiculite  ore;  disease  progression,  23717 
Public  Health  Conference  Support  Program, 

1463,  6458,  16287,  25615 
Tremolite  asbestos  in  vermiculite  ore;  exposure, 
33701 
Hazardous  substances  releases  and  facilities: 
Public  health  assessments  and  effects;  list.  8297. 
28228 
Meetings: 
.;Public  Health  Service  Activities  and  Research 
at  DOE  Sites  Citizens  Advisory 
Committee.  6459.  14661 
Scientific  Counselors  Board.  5022 
Scientific  Counselors  Board  et  al..  23137 
Superfund  program: 

Hazardous  substances  priority  list  (toxicological 
profiled  22704 
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Aging  Admffistration 

NOTICES 

Agency  information  collection  activities: 

proposals,  submissions,  and  approvals.  5642. 
,      6923,  16802.  23989.  32752.  35676 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Aging  and  Disability  Resource  Center  programs. 

32053 
Alzheimer's  Disease  Demonstration  Grants  to 

States  Program,  23314 
National  Consumer  Protection  Technical 

Resource  Center.  26298 
National  Long-Term  Care  Ombudsman  Center, 

1 1861 
Senior  Medicare  Patrol  Projects,  16802 

Agricultural  Marketing  Service 

RULES 

Cherries  (sweet)  grown  in — 
Washington,  15923,  37063 
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Cherries  (tart)  grown  in — 
Michigan  et  al.,  37726 
Conon  classing,  testing,  and  standards: 
Classification  services  to  growers;  2003  user 
fees,  27897 
Cotton  research  and  promotion  order: 
Cotton  Board  Rules  and  Regulations;  » 

amendments,  27898 
Fresh  cut  flowers  and  greens  promotion  and 
information  order;  CFR  part  removed,  1 364 
Correction.  2108 
Grapes  grown  in — 
California,  19708 
Hazelnuts  grown  in — 

Oregon  and  Washington,  H733.  32325 
Limes  grown  in — 

Florida.  10345 
Limes,  imported.  10345 
Milk  marketing  orders: 
Central,  7070 
Northeast  et  al.,  7063 
Correction.  13617 
Nectarines  and  peaches  grown  in — 

California.  17257 
Olives  grown  in- 

Califomia.  23378 
Onions  grown  in — 

Texas,  11463.  15335,37065 
Oranges  and  grapefruit  grown  i» — 

Texas.  1362 
Oranges,  grapefruit,  tangerines,  and  tangelos 
grown  in — 
Florida.  436,1 
Peanuts,  domestic  and  imported,  marketed  in 

United  States;  minimum  quality  and  handling 
standards.  1 1 45 
Pears  (winter)  grown  in^ 
Oregon.  19139 
Washington.  19139 
Perishable  agricultural  commodities: 

Fresh  and  frozen  fruits  and  vegetables  that  are 
coated  or  battered.  23377 
Plant  Variety  Protection  Office;  fee  increase,  1359 
Prunes  (dried)  produced  in — 

California.  17267.  17539.  37391 
Raisins  produced  from  grapes  gro^vn  in — 
California.  1143.4079.4085.  13219.  I36I5. 
15926.  25279,  323.30 
Shell  eggs,  voluntary  grading: 

USDA  "Produced  Frdm""  grademark 
requirements.  25484 
Spearmint  oil  produced  in  Far  West,  23569. 

25486.  32328 
Tobacco  inspection: 

Flue-Cured  Tobacco  Advisory  Committee; 
membership  regulations  amendments. 
25484 
Tomatoes  grown  in — 

Florida.  15338 
Walnuts  grown  in —  •, 

California.  10347  ' 

PROPOSED  RULES 

Blueberry  promotion,  research,  and  information 
order: 
U.S.  Highbush  Blueberry  Council;  name  change 
and  membership  incrd'ase,  11756 
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Cherries  (tart)  grown  in — 

Michigan  et  al.,  9944.  13636,  15971,  27943 
Conon  classing,  testing,  and  standards: 
Classification  services  to  growers;  2003  user 
fees.  15385 
Cotton  research  and  promotion  order: 
Cotton  Board  rules  and  regulations; 
amendments.  12310 
Cranberries  grown  in — 

Massachusetts  et  al..  18908 
Egg,  poultry,  and  rabbit  products;  inspection  and 
grading: 
Fees  and  charges  increase.  37984 
Hass  avocado  promotion,  research,  and 

information  order.  12881 
Honey  research,  promotion,  and  consumer 

information  order.  37102 
Kiwifruit  grown  in — 

California,  37097 
Milk  marketing  orders: 

Upper  Midwest.  37674 
National  Organic  Program:  ^ 

Allowed  and  Prohibited  Substances;  National 
List;  amendments.  18556 
Nectarines  and  peaches  grown  in — 

California.  19466 
Olives  grown  in — 

California,  1 1340 
Onions  (sweet)  grown  in — 

Washington  and  Oregon.  15388,  17325 
Organic  Foods  Production  Act: 

National  Organic  Program;  National  List  of 
Allowed  and  Prohibited  Substances; 
amendments.  27941 
Peaches,  ptums.  and  nectarines;,  grade  standards. 

4967 
Pears  (winter)  grown  in — 
Oregon.  15387 
Washington.  15387 
Pistachio  nuts,  in  shell  and  shelled;  grade 

standards.  28141 
Pork  promotion,  research,  and  consumer 

information  order.  1 1 9% 
Potatoes  (Irish)  grown  in — 

Colorado.  32432 
Shell  eggs,  voluntary  grading: 

USDA  "Produced  From"  grademark 
requirements.  1 169 
Soybean  promotion  and  research  order: 
United  Soybean  Board;  membership  adjustment. 
35825 
Soybean  promotion,  research,  and  consumer 
information: 
Small  soybean  producing  States  and  regions; 
assessments  reporting  requirements,  36498 
Spearmint  oil  produced  in — 
Far  West,  11751,  19755 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  3006, 
6708,11350,12026,38668 
Beef  promotion  and  research: 
Cattlemen's  Beef  Promotion  and  Research 
Board;  certification  and  nomination,  3007 
Celery  (frozen);  grade  standards,  81% 
Committees;  establishment,  renewal,  termination, 
etc.: 
Burley  Tobacco  Advisory  Committee,  25315 
Flue-Cured  Tobacco  Advisory  Committee, 

25315 
Peanut  Standards  Board,  18944 
Fro/en  onions;  grade  standards,  1 1801 
Lamb  promotion,  research,  and  information  order: 
Lamb  Promotion,  Research,  and  Information 
Board;  certification  and  nominations, 
11350  • 


Meetings: 
Flue-Cured  Tobacco  Advisory  Committee, 

32455 
Fruit  and  Vegetable  Industry  Advisory 

Committee,  12890 
National  Organic  Standards  Board,  23277 
Plant  Variety  Protection  Board,  8582 
Tobacco  Inspection  Services  National  Advisory 
Committee,  3855 
Nectarines,  pears,  and  peaches  grown  in — 

California,  19491 
Onions,  frozen;  grade  standards,  27010 
Pesticides,  federally  restricted  use;  certified 
applicators;  recordkeeping  requirements; 
Section  610  review,  23439 
Sweet  potatoes;  grade  standards,  1 1802 

Agricultural  Research  Service 

RULES 

National  Arboretum;  fee  schedule,  28689 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  34371 
Committees;  establishment,  renewal,  termination, 
etc.: 
Biotechnology  and  21st  Century  Agriculture 
Advisory  Committee,  18192 
Meetings: 

Biotechnology  and  21st  Century  Agriculture 

Advisory  Committee,  32725,  33672 
Food  safety  research,  education,  and  extension 
programs;  stakeholders  input;  listening 
session,  35841 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Arista  Biologicals,  Inc.,  7105 
.   California  Table  Grape  Commission,  22671 
Cohesive  Solutions,  22671 
Heritage  Fare,  Ltd.,  22671 
NutraSciences  Corp..  4981 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Agricultural  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Cooperative  State  Research.  Education,  and 

Extension  Service 
See  Economic  Research  Service 
See  Farm  Service  Agency 
See  Federal  Crop  Insurance  Corporation 
See  Food  and  Nutrition  Service 
See  Food  Safety,  and  Inspection  Service 
See  Foreign  Agricultural  Service 
See  Forest  Service 
See  Grain  Inspection.  Packers  and  Stockyards 

Administration 
See  National  Agricultural  Statistics  Service 
See  Natural  Resources  Conservation  Service 
See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Service 
See  Rural  Telephone  Bank 
See  Rural  Utilities  Service 

RULES 

Administrative  practice  and  procedure: 
Civil  rights  discrimination  complaints; 

adjudication.  741 1 
Oral  decisions  appeal,  6339 
Import  quotas  and  fees: 

Dairy  tariff-rate  quota  licensing,  25479 
Organization,  functions,  and  authority  delegations: 
Revisions,  27431 
Correction,  35256 
Rural  empowerment  zones  and  enterprise 
communities,  16169 


PROPOSED  RULES 

Federal  claims  collection: 

Debt  management,  32418 
Semi-annual  agenda,  29982 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  6868, 
11031,  14390,  18189,  20363,  26559.  27778. 
31678.35618.35838 
Agricultural  payment  limitations;  application,  81 95 
Committees;  establishment,  renewal,  termination, 
etc.: 
Black  Hills  National  Forest  Advisory  Board, 

3229 
Dietary  Guidelines  Advisory  Committee,  26280 
Forestry  Research  Advisory  Council,  537 
Intergovernmental  Advisory  Committee,  13892 
National  Agricultural  Research,  Extension, 

Education,  and  Economics  Advisory  Board. 
537 
Provincial  Advisory  Committees,  CA,  OR,  and 
WA,  14574 
Emergency  declarations: 

Arizona;  exotic  Newcastle  disease;  backyard 

poultry,  7338 
California;  exotic  Newcastle  disease;  backyard 

poultry,  1432 
Nevada;  exotic  Newcastle  disease;  backyard 

poultry,  3507 
New  Mexico  and  Texas;  exotic  Newcastle 
disease;  backyard  poultry,  18593 
Environmental  statements;  notice  of  intent: 

Allegheny  National  Forest,  PA,  1 1033 
Meetings: 

Agricultural  Research,  Extension,  Education, 
and  Economics  Advisory  Board,  38667 
National  Agricultural  Research,  Extension, 

Education,  and  Economics  Advisory  Board, 
13252 
Meetings;  Sunshine  Act,  6400 
Privacy  Act: 

Systems  of  records,  1 5426 
Program  payments;  income  tax  exclusion;  primary 
purpose  determinations: 
Forest  Land  Enhancement  Program,  33443 
Texas  Forest  Service — 

Oak  Wilt  Suppression  Program,  33443 
Wisconsin  Natural  Resources  Department — 
Forest  Landowner  Grant  Program,  33444 
Reports  and  guidance  documents;  availability,  etc.: 
Motor  vehicles;  alternative  fuel  vehicle  reports, 
3006 

Air  Force  Department 

RULES 

Privacy  Act;  implementation,  24881,  37%9 
PROPOSED  RULES 

Privacy  Act;  implementation,  16746 

NOTICES 

Active  military  service  and  discharge 
determinations: 
Pursers  as  part  of  civilian  flight  crew  and 
aviation  ground  support  employees  of 
TWA  serving  with  Air  Transport 
Command  (2/26/1942-8/14/1945),  11068 
Uniformed  Aviation  Industry  Contract  Technical 
Specialists  at  Ladd  Field,  AK,  to  test  Army 
Air  Force  airplanes  (2/1/1942-2/22/1944), 
11069 
Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  17784, 
17785,35391,38315 
Environmental  statements;  notice  of  intent: 
Los  Angeles  Air  Force  Base,  CA;  land 

conveyance,  construction,  development, 
and  consolidation,  4182 
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Meetings: 
Community  College  Board  of  Visitors,  4767 
Global  Positioning  System  Joint  Program 

Office;  technical  worlcing  group,  5869 
Scientific  Advisory  Board,  3236,  7352,  15709, 
24444,  24727,  32732,  34909 
Privacy  Act: 
Systems  of  records.  10704,  14951,  14953, 
I      16786,  17606,  24944,  24949,  27540,  35646 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

RULES 

Alcoholic  beverages: 

Labeling  and  advertising;  health  claims  and 
other  health-related  statements,  10076 
Homeland  Security  Act;  reorganization,  3744 
PROPOSED  RULES 
•Alcohol;  viticultural  area  designations: 
Columbia  Gorge,  Hood  River  and  Wasco 

Counties,  OR  and  Skamania  and  Klickitat 
Counties,  WA,  38251 
McMinnville,  Yamhill  County,  OR,  38248 
Red  Hill,  Douglas  County,  OR,  20090 
San  Bemabe  and  San  Lucas,  Monterey  County, 
CA,  25851 
Alcoholic  beverages: 
Flavored  malt  beverages,  14292,  32698 

Correction,  15119 
Labeling  and  advertising;  organic  claims,  24903 
'Electronic  signatures;  electronic  submission  of 
forms,  17760 

NOTICES 

AgMcy  information  collection  activities; 

proposals,  submissions,  and  approvals,  24551, 
24552,  24553,  24554.  24555,  24556,  24557, 
25085,  25086.  25408.  25409.  25410,  35052, 
35053,  35054,  35055.  35056,  35057,  35058 

COLAs  Online  electronic  filing  system 
lestablishment;  Application  for  and 
Certification/Exemption  of  Label/Bottle 
Approval  (COLA),  32796 

Freedom  of  Information  Act;  implementation, 
6253 

Organization,  functions,  and  authority  delegations: 
Subordinate  TTB  officers,  6253,  8808 

Privacy  Act;  implementation,  6253 

Alcohol,  Tobacco  and  Firearms 
Bureau 

Homeland  Security  Act;  reorganization.  3744 
PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 
Alexandria  Lakes.  MN.  3199 
Red  Hill,  OR,  and  Red  Hills,  CA,  2262 
Russian  River  Valley,  CA,  1020 
Firearms: 
Commerce  in  explosives — 
Explosive  pest  control  devices,  4402 
Fireworks,  4406,  7410,  8331 

Alcohol,  Tobacco,  Firearms,  and 
Explosives  Bureau 

RULES 

Homeland  Security  Act;  reorganization,  3744 
Safe  Explosives  Act;  implementation.  1 3768 

PROPOSED  RULES 

Firearms: 
Commerce  in  explosives — 
Fireworks.  37109 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  5923, 


5924,  7392,  7612,  I27I5,  19007,  19008. 
19009,  19010.  19226,  19227,  22415,  25388, 
28838,  32546,  33181,  33182,  34419,  34643, 
35005,  37175,  37865,  38089,  38090  ' 
Organization,  functions,  and  authority  delegations; 
Subordinate  ATF  officials.  33%8 

American  Battle  Monuments 
Commission 

RULES 

Freedom  of  Information  Act;  implementation. 
8825 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership.  25567 

Animal  and  Plant  Health  Inspection 
Service 

RULES        ^ 

Animal  Health  |*rotection  Act;  implementation: 

Authority  citition  revisions.  6341 
Animal  welfare: 
Dogs  intended  for  hunting,  breeding,  or  security 
purposes;  dealer  licensing  and  inspection 
requirements,  12283 
Exportation  and  importation  of  animals  and  animal 
products: 
Bovine  spongiform  encephalopathy;  disease 
status  change — 
Canada,  31939 
Cattle  from  Mexico;  tuberculosis  testing,  35529 
Cooked  meat  and  meat  products  imported  from 
regions  where  rinderpest  or  foot-and-mouth 
disease  exists,  15932 
Foot-and-mouth  disease;  disease  status  change — 

Uruguay.  31940 
Hog  cholera;  disease  status  change — 

European  Union  regions.  16922 
Horses  from  contagious  equine  metritis  (TCEM)- 
affected  countries — 
Texas;  Stallions  and  mares;  removal  from 
approved  States  list,  7414 
Portland  International  Airport.  OR;  livestock 
exportation  port  designation.  26990 
Withdrawn.  37730 
Salmonella  enteritidis  phage-type  4  and  serotype 
enteritidis;  im|x>n  restrictions  and 
regulations  removed.  36898 
Used  farm  equipment  imported  from  regions 
affected  with  foot-and-mouth  disease,  5802 
Hawaiian  and  territorial  quarantine  notices: 
Fruits  and  vegetables  from — 
Hawaii;  interstate  movement,  57% 
Hawaii;  sweet  potatoes  irradiation  treatment, 

37931 
Puerto  Rico  and  U.S.  Virgin  Islands; 

movement  and  importation,  2681,  28II4 
Gardenia  blooms  from  Hawaii;  interstate 
movement,  5800 
Correction,  11967 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Exotic  Newcastle  disease;  quarantine  area 
designations — 
Arizona.  7412.  26986 
California,  1515,  26988 
Nevada,  3375,  26986 
New  Mexico  and  Texas,  34779 
Texas  and  New  Mexico,  18531 
Tuberculosis  in  cattle  and  bison — 
State  and  area  classifications,  20333 
Livestock  and  poultry  disease  control: 
Cattle  and  other  property  disposed  of  because 
of  bovine  tuberculosis;  payments,  10361 


<      "  Animal 

Noxious  weeds: 

Witchweed;  regulated  areas,  6603 
Organization,  functions,  and  authority  delegations: 

Revisions.  2743 1 
Plant  Protection  and  Quarantine  Treatment 
Manual: 
Mangoes;  hot  water  dip  treatment,  281 1 1 
Plant-related  quarantine,  domestic: 
Asian  longhomed  beetle,  26983 
Fire  ant,  imported,  5794.  24613 
Kamal  bunt.  5793 

Mexican  fniit  fly,  2679,  3373,  8817.  1 131 1 
Oriental  fniit  fly.  1360 
Sapote  fruit  fly.  24605 
Plant-related  quarantine,  foreign: 
Corpus  Christi,  TX;  fresh  fmiis;  cold  treatment. 

2684 
Fruits  and  vegetables;  movement  and 
importation,  2681 
Correction.  6544 
Fruits  and  vegetables,  imported.  37904 
Potato  brown  rot  prevention.  281 15  • 

Unshu  oranges  from  Honshu  Island.  Japan.  9851 
Ya  pears  from  Hebei  Province.  China;  Orienul 
fruit  fly  cold  :treatment  requirement 
removed.  34517 
Swine  health  protection: 

Kansas  and  Oregon;  States  permitting  swine  to 
be  fed  treated  garbage;  removal  from  list, 
7415 
User  fees: 
Agricultural  quarantine  and  inspection  services; 
current  fees  extension  beyond  2002  FY,     ""' 
3375 
Viruses,  serums,  toxins,  etc.; 

Biological  products;  residual  free  formaldehyde     .• 
content  determination;  standard 
requirements.  35282 

PROPOSED  RULES 

Animal  welfare: 
Medical  records  maintenance.  17752 
Correction.  24052 
Exportation  and  importation  of  animals  and  animal 
products: 
Animal  health  status  of  foreign  regions;  * 

recognitioft  requirements.  10667 
Cattle  from  Mexico;  importation  into  U.S. 
prohibited  due  to  tuberculosis.  33028 
Disease-free  regions;  reesiablishment 

procedures.  37426 
Downer  cattle  and  dead  stock  of  cattle  and  other 
species;  potential  bovine  spongiform    . 
encephalopathy  pathways;  risk  reduction 
strategies.  2703  ' 

Foot-and-mouth  disease;  disease  status  change — 

Urtiguay.  6673.  17886 
Hog  cholera  (classical  swine  fever);  disease 
status  change — 
East  Anglia.  11998 
Milk  and  milk  products  imported  from  regions 
affected  with  foot-and-mouth  disea.se; 
processing  requirements.  7722 
Pork  and  pork  products  imported  from  regions 
affected  with  swine  vesicular  disease;  pork- 
filled  pasta.  2711 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Blood  and  tissue  collection  at  slaughtering 

establishments.  3826 
Swine;  inspection  and  interstate  movement 

within  production  system,  28167 
Tuberculosis  in  cattle  and  bison^ 

State  and  area  classifications,  16733,  37774 
Noxious  weeds: 

Kikuyu  grass  cultivars,  6653.  23425 
Plant  pests: 
Plants  engineered  to  produce  pharmaceutical 

and  industrial  compounds;  field  testing. 

11337 


^. 
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Plant  Protection  and  Quarantine  Treatment 
Manual: 
Mangoes;  hot  water  dip  treatment,  69 
Plant-related  quarantine,  domestic: 
Fire  ant,  imported.  13859 
Gypsy  moth,  28157 
Plant-related  quarantine,  foreign: 
Fragrant  pears  from  Chitia,  28161 
Gypsy  moth,  28157 
Solid  wood  packing  material;  importation, 

27480 
Wheat  and  related  products;  flag  smut  import 
prohibitions,  6362 
Poultry  improvement: 

National  Poultry  Plan  and  auxiliary  provisions — 
Plan  participants  and  participating  flocks;  new 
or  modified  sampling  and-testing 
procedures,  28169 
,  User  fees: 

Ruminants:  export  certificates,  13861 
Veterinary  services — 

Miami  International  Airport,  FL;  animal 
ramp,  25308 
Viruses,  serums,  toxins,  etc.: 

Veterinary  biological  products;  actions  by 
licensees  and  permittees  to  stop 
preparation,  distribution,  sale,  etc.,  17327 

NOTICES 

Agency  information  collection  activities: 

proposals,  submissions,  and  approvals,  538, 
1589,9632,  1 1 35 1.  11352.  11353,  11354, 
15146.  18193.  18944,  26281,  37793,  37999, 
38000.  38001 
Animal  welfare: 

Animal  fighting  venture  prohibition.  25315 
Environmental  statements;  availability,  etc.: 
Brucella  Abortus  Vaccine,  Strain  RB-51,  Live 

Culture:  licensing,  7761 
Bursal  Disease-Marek's  Disease  Vaccine;  urf 

in  chickens;  field  testing.  10200,  33903 
Feline  leukemia  vaccine,  live  canarypox  vector; 

use  in  cats;  field  testing,  33904 
Giant  salvinia  (aquatic  weed);  nonindigenous 
salvinia  weevil  release  for  biological 
control,  9633 
Hydrilla  control,  28190 
Ivy  gourd  control;  release  of  nonindigenous 
leaf-mining  weevil  in  Guam  and  Saipan. 
17007,  38284 
Noiuegulated  status  determinations — 

Aventis  CropScience;  genetically  engineered 
cotton.  13892 
Oral  rabies  vaccination  program.  38669 
Oriental  mealybug  control  program.  539 
Phalaenopsis  orchids  from  Taiwan;  approved 

growing  media.  24915 
Pigeonpea  pod  fly  control.  28191 
Tropical  soda  apple  control.  10435,  28192 
West  Nile  virus  vaccine  for  use  in  horses;  field" 
testing.  4164.  15980 
Meetings: 

Big  Cat  Symposia;  Animal  Care,  7762 
Foreign  Animal  and  Poultry  Disea.ses, 

Secretary's  Advisory  Committee,  27010 
Genetically  engineered  forest  and  fruit  trees, 

28193 
National  Wildlife  Services  Advisory  Committee, 

17335 
Veterinary  biological  products,  6708 
Plant-related  quarantine,  foreign: 
Orchids  from  Taiwan  in  growing  media; 
importation.  34898 
Reports  and  guidance  documents;  availability,  etc.: 
Hass  avocado  fruit  importation  from  Mexico; 
pest  risk  analysis.  35619 
Veterinary  biofogics: 
Patent  extension;  regulatory  review  period 
determinations^ 
Fel-aVax  FW  Vaccine,  24705 
Poulvac  SX  Vaccine,  17335 


Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed 
consent  judgments: 
Archer-Daniels-Midland  Co.  et  al.,  18674 
Gemstar-TV  Guide  International,  Inc.,  et  al,, 

149% 
MadiWorks,  Inc.,  et  al.,  3267 
Mountain  Health  Care,  1478 
National  Council  on  Problem  Gambling,  Inc., 

38090 
Northrop  Grumman  Corp.  et  al.,  1861,  28264 
Univision  Communications  Inc.,  et  al.,  27851 
Village  Voice  Media,  LLC,  et  al.,  7132,  27863 
National  cooperative  research  notifications: 
AAF  Association,  Inc.,  3272 
Advanced  Technology  Institute,  10033,  20174 
Aerospace  Vehicle  Systems  Institute 

Cooperative,  13730 
Animas  Corp  e>  al,  37176 
Cable  Television  Laboratories,  Inc.,  23161 
Caterpillar  Inc.,  1641 
Die  Products  Consortium.  34644 
DVD  Copy  Control  Association,  6946,  25905 
eManufacturing  Security  Framework,  16552 
FreedonCAR  Hydrogen  Storage  and  Vehicle 

Interface  Technical  Team,  1641 
Gaming  Standards  Association,  15743 
General  Electric  Co.,  3272 
GE  Osmonics,  Inc..  26647 
Global  Climate  and  Energy  Project.  16552, 

27865       • 
Hop  Breeding  Co.,  LLC,  1641 
IMS  Global  Learning  Consortium,  Inc.,  1641, 

15004,  35913 
Interchangeable  Virtual  Instruments  Foundation, 

Inc.,  7613,24502 
Inter  Company  Collaboration  for  AIDS  Drug 

Development,  26648 
J  Consortium,  Inc.,  12933,  34644 
Micro-Opto-Electro-Mechanical  Systems,  18684 
Mobile  Wireless  Internet  Forum,  3272 
Multiservice  Switching  Forum,  38722 
National  Center  for  Manufacturing  Sciences, 

Inc..  25906 
National  Electronics  Manufacturing  Initiative, 

Inc..  3273 
OCP  International  Partnership  Association,  Inc., 

11407 
Open  Mobile  Alliance,  20174.  26648 
Open  SystemC  Initiative.  7613.  26649 
Petroleum  Environmental  Research  Forum,  6946 
Petrotechnical  Open  Software  Corp.,  3037 
Portland  Cement  Association,  10034,  34644 
PXI  Systems  Alliance,  Inc.,  7613,  24502 
Rotorcraft  Industry  Technology  Association, 

6946 
Salutation  Consortium,  Inc.,  1642,  33183 
Samoff  Corp..  6947 

Semiconductor  Test  Consortium.  Iik.,  35913 
Seryice  Creation  Community.  26649 
Spray  Drift  Task  Force.  16553 
VSI  Alliance.  6947.  25906  ♦ 

Water  Heater  Industry  Joint  Research  and 

Development  Consortium,  1 8685 


Architectural  and  Transportation 
Barriers  Compliance  Board 

PROPOSED  RULES 

Semi-annual  agenda,  30926 

NOTICES 

Meetings: 

Access  Board,  10438,  223f  8.  38672 
Public  Rights-of-Way  Access  Advisory 
Committee,  r9%8 

V 


Arctic  R^earch  Conunission 

NOTICES 

Meetings,  351 

Meetings;  Sunshine  Act,  23280 

Army  Department 

See  Engineers  Corps 

RULES 

Personnel:  — 

United  States  Soldiers'  and  Airmen's  Home; 
CFR  part  removed,  28138 
Privacy  Act;  implementation,  25816 

PROPOSED  RULES 

Everglades  Comprehensive  Restoration  Plan; 

programmatic  regulations:  <. 

Meetings,  5860 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  2108, 
15156 
Environmental  statement^;  availability,  etc.: 
Blue  Grass  Army  Degot.  KY;  chemical  warfare 

material  destrucuon.  10705 
Chemical  and  Biological  Defense  Program, 

23705 
Fort  Sam  Houston.  Camp  Bullis,  and  Canyon 

Lake  Recreation  Center.  TX;  master  plan, 

38020 
Sierra  Army  Depot,  CA;  transfer  of  Honey 

Lake,  34909 
West  Point,  NY;  U.S.  Military  Academy;  Cadet 

Library-Learning  Center  construction  and 

other  Cadet  Zone  activities,  31691 
Environmental  statements;  notice  of  intent: 
Fort  Benning,  GA;  digital  multi-purpose  range 

complex,  4999 
Meetings: 
Armament  Retooling  and  Manufacturing 

Support  Executive  Advisory  Committee, 

6723 
Armed  Forces  epidemiological  Board,  2532, 

18971 
Armed,  Forces  Institute  of  Pathology  Scientific 

Advisory  Board,  16484 
Army  Education  Advisory  Committee,  6724, 

9643 
Command  and  General  Staff  College  Advisory 

Committee,  16484 
Science  Board.  546 
U.S.  Military  Academy,  Board  of  Visitors. 

6724,  23979 
Western  Hemisphere  Institute  for  Security 

Cooperation  Board  of  Visitors,  26292 
Military  traffic  managementr 

U.S.  Bank's  PowerTra^k  System;  mandatory  use 

by  DOD  personal  propierty  transportation 

service  providers,  33683 
Patent  licenses;  non-exclusive,  exclusive,  or 
partitUly  exclusive: 
Amine  azide  propellant,  35391    ■ 
Assay  for  detecting,  measuring,  and  monitoring 

activities  and  concentrations  of  proteins 

and  methods  of  use,  32732 
Battlefield  medical  information  system-  ' 

telemedicine,  3869 
Chemosensitizing  agents  against  chloroquin 

resistant  P.  falciparum  and  methods  of 

making  and  using,  5000 
Controlled  debonding  of  elements  using  shape 

memory  alloy  actuators;  article  and 

method,  35391 
Digital  healthcare  documentation  s>«tem..  3869 
Easy  access  dental  field  operating  and  treatment 

system  having  over-the-patient  delivery. 

35391,36874 
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Ebola  virion  proteins  expressed  from 

Venezuelan  Equine  Encephalitis  (VEE) 

virus  replicons,  18972 
Enzymatic  polymerization  of  anilines  or  phenols 

around  a  template,  35392 
Flameless  tracer  ammunition,  32733 
Handheld  and  hand  powered  centrifuge  device 

33684 
Human  dendritic  cells  cultures  establishment 

and  use,  32733 
Infectious  JEV  cDNA  clones  that  produce 

highly  attenuated  recombinant  JEV,  and 

vaccines,  15156 
iMethod  for' predicting  human  cognitive 

performance,  3869 
Method  for  treating,  preventing,  or  inhibiting 

enterotoxigenic  escherichia  coli  infections 

with  bovine  erythrocyte  preparations,  6724 
Microfluidized  leishmania  lystate  and  methods 

of  using  and  making,  35392 
Monoclonal  antibody  against  ricin  A  chain, 

18972.  20225 
Nano-textured  solid  surfaces  production  method, 

8743 
Prophylactic  and  therapeutic  monoclonal 

antibodies,  20383 
Protective  garment,  6725 
Protective  glove  and  method  for  making  same, 

18973 
Protein  biomarker  for  mustard  chemical  injury, 

32733 
iough  terrain  cargo  parachute  assembly,  1 1069 
Shaped  charge  explosive  device  and  method  of 

making  same,  35392 
Spread  spectrum  image  steganography,  35392 
faqman  internal  positive  control,  33684 
'  Topical  ointment  for  vesicating  chemical 

warfare  agents,  16484 
'  Transformed  bacteria  for  producing  CS6 
antigens  as  vaccines,  1 1 78 
Privacy  Act: 
Systems  of  records,  10706,  10707,  14954, 

14959,  16484,  18973,  24954.  38020 
Reports  and  guidance  documents;  availability,  etc.: 
Historic  properties  protection — 
I   Capehart  and  Wherry  Era  Army  Family 
1 1  Housing,  etc.  (I949-1%2),  16266 

Stiiior  Executive  Service: 

Performance  Review  Board;  membership,  117^ 
I  j      6725,  9644 

Arts  and  Humanities,  National 
Foundation 

See  National  Foundation  on  the  Arts  and  the 
Humanities 

PROPOSED  RULES  - 

Medicare: 
Skilled  nursing  facilities;  prospective  payment 
system  and  consolidated  billing;  update. 
34768 

Bfirry  M.  Goldwater  Scholarship  and 
Excellence  in  Education 
Foundation  , 

n61"ICES  I      ,  ' 

Meetings;  Sunshine  Act,  8490  . 

Blind  or  Severely  Disabled, 

Committee  for  Purchase  From 
People  Who  Are 

&e|Committee  for  Purchase  Front  People  Who 
I    Are  Blind  or  Severely  Disabled 


Bonneville  Power  Administration 
NOTICES 

Environmental  statements;  availability>etc.: 
Grand  Coulee-Bell  500-kV  Transmission  Line 

Project,  WA,  3020 
Schultz-Hanford  Area  Transmission  Line 

Project,  WA,  14412 
Wallula-McNary  Transmission  Line  Project  and 
Wallula  Power  Project,  WA,  136% 
Environmental  statements;  notice  of  intent: 

South  Fork  Flathead  Watershed,  MT,  23705 
Floodplain  and  wetlands  protection;  environmental 
review  determinations;  availability,  etc.: 
Raymond-Cosmopolis  Transmission  Line 
Rebuild  Project.  WA.  1828 
Reports  and  guidance  documents;  availability,  etc.: 
2002  wholesale  power  rates;  safety-net  cost 
recovery  adjustment  clause,  12048 

Broadcasting  Board  of  Governors 

NOTICES 

Meetings;  Sunshine  Act,  542,  6403.  11036.  16260. 
■    24707,36767 

Census  Bureau 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  2310, 
231 1,  4755,  4756.  5269.  5270,  6877.  1 1805. 
12034.  15430.  19494,  19495,  19497,  24432, 
33094,  33910.  37797 
Meetings: 
Census  Advisory  Committees,  1 7342 
Professional  Associations  Census  Advisory 
Committee,  1 3668 
Reports  and  guidance  documents;  availability,  etc.: 
Public  use  data  products;  revised  confidentiality 
criteria,  23693 

Centers  for  Disease  Control  and 
Prevention 

RULF5 

Standards  and  certification: 
Laboratory  requirements — 
Medicare,  Medicaid,  and  CLIA  programs; 
quality  systems  and  certain  personnel 
qualifications,  3640 

PROPOSED  RULES  >  - 

Coal  mine  safety  and  health: 

Respirable  coal  mine  dust;  concentration 
determination,  10940,  32005 
NOTICES  * 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  563, 
564,  785.  786,  1065,  1616,  1853,  2777,  2778. 
2779.  2780,  3030.  4492.-4493.  5022.  5023,- 
5886,  5887.  6549,  6460,  6750,  7115,  9085, 
9086,  9087,  9670,  102^0,  10251.  10481. 
1 1113.  11114,  11862,  11863.  13313,  14242, 
14243,  15190,  15460,  16284,  16285,  i6286: 
17043,  17044,  17647,  17648,  17951,  18982, 
18983,.  19833,  22386^  22709,  22714.  23138. 
23719,  24744,  24745,  27565,  28228,  28229, 
32055.  32056,  32057,  33149,  33493,  34390, 
35227,  35228,  354 16,.  354 17,  35g94,  35895. 
35896.  36565. '36812.  37«27,  38342,  38343 
Committees;  establishment,  renewal,  termination, 
etc.:  . 
Healthcare  Infection*  Control  Practices  Advisory 

Committee.  5642 
HIV  and  STD  Prevention  and  Treatment 
j^dvisory  Coihmittee,"565  ._ 


"  Centers 

National  Institute  for  Occupational  Safely  and 
Health.  Scientific  Counselors  Board.  7563 
Scientific  Counselors  Board,  5642 
Smoking  and  Health  Interagency  Committee. 

15730 
Tuberculosis  Elimination  Advisory  Council,     • 
14661  ^ 

Communicable  disease  control: 

Monkeypox;  embargo  and  prohibition  on 
transponation  of  all  rodents  from  Africa. 
36566 
Grant  and  cooperative  agreement  awards: 
Indian  Netwprk  of  Positive  People.  34972    - 
Pan  American  Health  Organization.  11115 
South  Africa;  National  Institute  for 

Communicable  Diseases,  12700 
United  Nations  Children's  Fund.  1 1 1 16 
University  of  Malawi.  College  of  Medicine 

25612  , 

Worid  Health  Organization,  15191 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Acute  Care.  Rehabilitation,  and  Disability 

Prevention  Research,  6460 
Anniston,  AL — 

Polychlorinated  biphenyls  exposure'  and 

adverse  health  effects.  34.391 

Antimicrobial  Resistance,  Applied  Research. 

23720.26618.38711 
Asthma;  Addressing  from  Public  Health 

Perspective,  31707 
Autism  spectrum  disorders  and  other 

developmental  disabilities;  population- 
based  surveillance,  27073,  33706 
BioterroriSm,  bacterial  and  fungal  agents;  pubHc 
health  preparedness  and  response;  applied 
research  partnerships,  35891 
.  Birth  defects — 

Clinical  Practices  to  Prevent  Birth  Defects   ; 
and  Developmental  Disabilities  and  to 
Promote  Health  Among  Women  with 
Disabilities  Program.  27808 
Cancer  Prevention  and  Control  Activities.  36997 
Cancer  Surveillance  Standards  Development  and   . 

Maintenance  Program.  34972 
Central  America.  Dominican  Republic,  and 
Haiti — 
Building  Inter-Country  Collaboration  and 
Cooperation  for  Epidemiology  and 
Surveillance  Yraining.  20004 
Strengthening  Epidemiologic  Services  and 
Surveillance.  20001 
Childhood  Lead  Poisoning  Prevention  Piibgrams 

3255 
Chronic  Disease  Prevention  and  Health 
Promotion  Programs.  3326.  17649 
Collaboradng  Centers  for  Public  Health  Law 

17649 
CommuTiication  and  Negotiation  About  Barrier 
Contraceptive  Use  Among  Young  Adults 
At  Risk,  15191 
Community-Based  Interventions  to  Reduce 
Motor  Vehicle-Related  Injuries.  27078. 
33952 
Community-Focused  Initiative  to  Reduce 

Burden  of  Asjhma.  Diabetes,  and  Obesitv. 
-^  25035  ..  ^ 

Controlling  Asthma  in  American  Cities  Project. 

33952  ■ ■  • 
Dissemination  Research  of  Effective 

Interventions  to  Prevent  Unintentional 
Ii^^ries.  6467  ' 

Duchenne  and  Becker  Muscular  Dystrophy  and 
other  single  gene  disorders;  surveillance 
and  epidemiologic  research.  27810 
Early  Hearing  Detection  and  Intervention 
Program.  20006 
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Emerging  Infectious  Diseases  Treatment;  New 
Medications  Development  and  Testing, 
23989 
Environmental  and  Health  Effect  Tracking 

(Surveillance)  Network,  36812 
Fetal  Alcohol  Syndrome  Prevention  Program, 

22710 
Folic  acid  knowledge  and  behaviors  assessment, 

33704 
Global  Guinea  worm  eradication  effort.  27082 
Health  Promotion  and  Disease  Prevention 

Research  Centers  F*rogram.  14984 
Health  Promotion  of  People  with  Disabilities, 

11395,  14990 
Human  immunodeficiency  virus  (HIV) — 
Black  and  Hispanic  communities,  and 
researchers;  Minority  HIV/AIDS 
Research  Initiative,  33706 
China;  HIV/AIDS/STD  prevention,  care  and 
treatment,  and  surveillance  activities. 
14662 
Men  who  have  sex  with  men;  web-based  risk 
behavior  surveillance;  evaluation,  34391 
Perinatal  HIV  Prevention  m  the  US:  National 
Ofganizations  Working  Toward 
Elimination,  35892 
Public  Health  Conference  Support  for 

Prevention.  20010 
Puerto  Rico  and  United  States  Virgin  Islands; 
community-based  prevention  projects, 
8020 
South  Africa;  HIV  voluntary  counseling  and 
testing,  mother-to-child  transmission 
prevention  services,  and  HIV/AIDS 
surveillance,  32058 
Inununization  issues;  private  provider  . 

partnerships.  23722 
Impact  of  law  on  public  health;  research,  18984 
Injury  Prevention  and  Control  Program;  Core 
Public  Health  Functions  Development  and 
Support,  38045 
Intimate  Partner  Violence  and  Sexual  Violence 
Related  Injury  Prevention  Research,  6471 
Measles  Infections  Pathogenesis  and  Improved 
Measles  Vaccines  Development;  Primate 
Model,  24480 
Medical-specialty  specific  antimicrobial 
resistance  educational  materials 
development;  Internet-based  educational 
module,  25613 
Mental  Health  of  Humanitarian  Aid  Workers 

Program.  38047 
Mild  traumatic  brain  injury  outcomes; 

development  and  validation  of  measures  to 
assess.  32753 
Minority  Communities;  Violence-Related  Injury 
Prevention  Research  Program;  Doctoral 
Candidates.  6475.  8610 
National  Cancer  Prevention  and  Control 

Trogram,  124,  2780 
National  Healthy  Homes  Training  Center  and 

Network  Development  Program,  34977 
Nati^aT  timntmization  Program  and  State  and 
local  immunization  programs;  coordination 
of  activities,  23992 
National  Orgat^zation  Strategies  for  Prevention, 
Early  Detection  or  Survivorship  of  Cancer 
in  Underserved  Populations,  1 1 864 
National  Poison  Prevention  and  Control 

Program,  24483,  32756 
National  Violent  Death  Reporting  System, 

10020 
Occupational  safety  and  health — 

Education  programs,  26298 
Oral  Health  Programs;  National  Organizations' 
Support.  27085        ^ 


Pertussis;  active  surveillaiKe,  23994 
Population-Based  Birth  Defects  Surveillance 

Programs,  etc..  1 1399 
Public  Health  Conference  Support  Program. 

1463.6458,  16287.25615 
Public  Health  Laboratory  Biomonitoring 

Implementation  Program,  16287,  37(K)I 
Sexually  Transmitted  Disease  (STD)  Prevention 

Program  Communication  Network.  20155 
Smoke  alarm  maintenance  and  function; 

improvement  research,  27088 
State  and  local  health  information  and  data 

systems  improvement  program.  33711 
Tanzania;  strengthening  blood  transfusion 

services  and  blood  safety.  23997 
Terrorism  preparedness  and  emergency  response 

training  and  education  programs,  4216 
Terrorism  preparedness  and  response;  Linkages 

of  Acute  Care  and  Emergency  Medical 

Services  to  State  and  Local  Injury 

Prevention  programs.  38049 
Traumatic  brain  injury;  national  information 

center.  37001 
Traumatic  Injury  BiomechanicSj^esfarch,  6479 
Uiftntentional  injury,  violenc^elated  injury. 
.  acute  care,  disability,  and  rehabilitation- 
related  research;  new  investigator  training 

awards,  6483.  8027 
Vaccine  Maii%ement  Software  dynamic  link 

library  component.  9088 
Violence  Prevention  Leaders  and  Practitioners 

Training  Program.  36818 
Viral  hepatitis  education  and  training; 

development,  implementation,  and 
,  evaluation.  23999 
'  Youth  Violence  Prevention  National  Academic 

Centers  of  Excellence,  8509 
Inventions,  Government-owned;  availability  for 

licensing,  16803 
Meetings: 
Advisory  Committee  to  Director.  18210 
Antimicrobial  Resistance  Interagency  Task 

Force;  public  health  action  plan.  15461 
Childhood  Lead  Poisoning  Prevention  Advisory 

Committee,  10727 
Children  and  Terrorism  National  Advisory 

Committee.  5887.  14662,  20158,  25894. 

33714 
Clinical  Laboratory  Improvement  Advisory 

Conmiittee.  8513 
Community  Preventive  Services  Guide  Task 

Force.  32519 
Cruise  ship  industry;  vessel  sanitation  program. 

5888 
Directly-Funded  Community  Based  HIV 

Prevention  Program;  regional  meetings. 

17652 
Disease.  Disability,  and  Injury  Prevention  and 

Control  Special  Emphasis  Panels.  7792. 

14244.  22714.  24746,  27813.  28008, 

32519.  32756.  33956.  35418.  37498 
Fetal  Alcohol  Syndrome  and  Fetal  Alcohol 

Effect  National  Task  Force.  565,  8513 
Guide  to  Community  Preventive  Services  Task 

Force,  8770 
Healthcare  Infection  Control  Practices  Advisory 

Committee,  4218.  4494.  25047 
HIV  and  STD  Prevention  and  Treatment 

Advisory  Committee.  12701 
ICD-9-CM  Coordination  and  Maintenance 

Committee.  13712 
Inununization  Practices  Advisory  Committee, 

2557,  5643.  7792,  16516.  28230 
Injury  Prevention  and  Control  Advisory 

Committee.  17653,  35418 
Injury  Research  Grant  Review  Committee. 

23725 


Los  Alamos  Historical  Document  Retrieval  and 

Assessment  Project  Study  Team.  38344 
National  Center  for  Infectious  Diseases — 

Scientific  Counselors  Board.  17654.  23726 
National  Institute  for  Occupational  Safety  and 
Health- 
Occupational  exposure  to  refractory  ceramic 

fibers;  recommended  standard,  38345 
Respiratory  devices  used  to  protect  workers 
in  hazardous  environments.  13712. 
13713 
Respiratory  protective  devices  for  protection 
against  chemical,  biological,  radiological, 
and  nuclear  agents;  standards.  17654, 
33494 
Safety  and  Occupational  Health  Study 

Section,  8514,  35419 
Scientific  Counselors  Board,  1 7655 
National  Vaccine  Advisory  Committee,  25615 
Public  Health  Service  Activities  and  Research 
at  DOE  Sites  Citizens  Advisory       v 
Committee,  5888,  28008 
Radiation  and  Worker  Health  Advisory  Board, 
3030,  5888,  8514.  9089.  14662.  18211. 
19544.  23726 
Smoking  and  Health  Interagency  Committee. 

4219 
Tuberculosis  Elimination  Advisory  Council. 

2558.  18987 
World  Trade  Center  exposed  rescue,  recovery, 
and  restoration  workers  and  volunteers; 
long-term  health  monitoring;  priorities, 
strategies,  and  methods,  1 82 1 1 
Organization,  functions,  and  authority  delegations: 
Financial  and  Administrative  Services  Office, 

37499 
Global  AIDS  Program,  71 16 
National  Center  for  Health  Sutistics,  33956 
Policy,  Planning,  and  Evaluation  Office,  7117 
Tuberculosis  Elimination  Division,  375(X) 
Vital  Statistics  Division,  7118 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Fort  Dodge  Animal  Health,  5293 
Transgenomic,  Inc..  16803 
Reports  and  guidance  documents;  availability,  etc.: 

Dentistry;  Infection  Control  Practices,  6488 
Vaccine  information  materials: 

Measles,  mumps,  and  rubella  vaccines,  10727 

Centers  for  Medicare  &  Medicaid 
Services 

See  Inspector  General  Office,  Health  and  Human 
Services  Department 

RULES 

Health  care  access: 
Group  health  insurance  market  requirements; 

mental  health  parity,  38206 
Medicaid:  ^ 

Fire  safety  standards  for  certain  health  care 

facilities,  1374 
Hospital  conditions  of  participation;  quality 

assessment  and  performance  improvement 

program,  3435 
Managed  care  organizations;  external  quality 

review,  3586 
Physicians'  referrals  to  health  care  entities  with 

which  they  have  financial  relationships; 

effective  date  partial  delay  extended.  20347 
Medicare: 
Acute  care  hospital  inpatient  and  long-term  care 

hospital  prospective  payment  systems, 

34494 
Ambulatory  surgical  centers;  ratesetting 

methodology,  payment  rates  and  policies, 

and  covered  surgical  procedures  list.  1 5268 
Correction,  32406 
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F  ire  safety  standards  for  certain  health  care* 

facilities.  1374 
i  lospitai  conditions  of  participation:  quality     . 
assessment  and  performance  improvement 
program.  3435 
flospital  inpatient  prospective  payment  systems 

and  2003  FY  rates:  correction,  22268 
^  ospital  outpatient  prospective  payment  system 

(2003  CY);  correction.  6636 
Long-term  care  hospitals:  prospective  payment 
system:  annual  payment  rate  updates  and 
policy  changes.  10987.  34122 
*  ledicare+Choice  appeal  and  grievance 
procedures:  improvements.  16652 
Correction.  20349 
'lysician  fee  schedule  (2003  CY)— 
Payment  policies  and  relative  value  "unit 

adjustments:  correction,  32400 
Update.  9567 
'  lysicians'  referrals  to  health  care  entities  with 
which  they  have  fmancial  relationships: 
effective  date  partial  delay  extended,  20347 
Standards  and  certification: 
Laboratory  requirements — 
Medicare.  Medicaid,  and  CLIA  programs; 
quality  systems  and  certain  personnel 
qualifications.  3640 

PROPOSED  RULES 

Medicaid: 
Audiologists;  provider  qualifications.  1 5973 
Skilled  nursing  facilities:  prospective  payment 

system  and  consolidated  billing:  update. 

26758 
Medicare:      .     - 

Acute  care  hospital  inpatient  prospective 

payment  system:  payment  methodology  for 

extraordinarily  high-cost  cases.  10420 
Billing  privileges:  establishment  and 

maintenance  requirements.  22064 
End-stage  renal  disease  services:  provider  bad 

debt  payment.  6682 
Hospital  inpatient  prospective  payment  systems 

and  20(M  FY  rates.  27154 
Correction.  33579.  34492 
Inpatient  rehabilitation  facility  prospective 

payment  system  (2004  FY),  26786 
Long-term  care  hospitals:  prospective  payment 

system:  annual  payment  rate  updates  and 

policy  changes.  1 1 234 
Prosthetics  and  Certain  Custom-Fabricated 

Orthotics;  Special  Payment  Provisions  and 

Requirements:  Negotiated  Rulemaking 

Committee;  meeting.  3482.  15139.  38269 
Skilled  nursing  facilities:  prospective  payment 

system  and  consolidated  billing:  update. 

26758 

NOTICES 

Agency  information  collection  activities: 

proposals,  submissions,  and  approvals,  1467, 
1468,  2337,  2558,  2559,  2560,  5024.  5889. 
6489.  7123.  7792,  7793.  8770,  8771.  96? I, 
11116,  12356,  12357.  13714.  13715.  14991. 
14992.  16516.  16517.  18212.  19210.  20391. 
22714.  23466.  23467.  26618,  26620,  28009, 
32520,  32526.  32757,  34394,  35229,  37502, 
•       37503.  38052,  38053 
Committees;  establishment,  renewal,  termination, 
etc.: 
Ambulatory  Payment  Classification  Groups 

Advisory  Panel,  967 1 
Medicare  Coverage  Advisory  Committee,  32527 
Medicare  Education  Advisory  Panel,  6750 
Practicing  Physicians  Advisory  Council,  38345 
Grapls  and  cooperative  agreements:  availability, 
etc.: 
Aging  and  Disability  Resource  Center  programs, 
32053 


End-Stage  Renal  Disease;  Disease  Management 

Demonstration,  33495 
Medicaid — 
Competitive  employment  of  people  with 
disabilities:  support  infrastructure 
development.  9672 
Medicare — 
Capitated  disease  management  for 

beneficiaries  with  chronic  illnesses.  9673 
Medicaid: 

Hospital  consumer  assessment  of  health  plans 

survey:  information  request.  38346 
National  accreditation  organizations;  approval — 
Community  Health  Accreditation  Program. 

20391 
Joint  Commission  on  Accreditation  of 

Healthcare  Organizations.  3532.  32528 
New  technology  intraocular  lenses  furnished  by 
ambulatory  surgical  centers:  payment 
amounts  appropriateness.  9680 
Program  issuances  and  coverage  decisions; 

quarterijs^isting.  151%.  38359 
State  plan  amendments,  reconsideration;  • 
hearings — 
■Arkansas.  27815 
Michigan,  27813 
Medicare: 

Ambulance  services;  fee  schedule.  1 8654 
"'End-stage  renal  disease;  disease  management 
demonstration,  38370 
Hospital  consumer  assessment  of  health  plans 

survey;  information  request,  38346 
Intermediary,  carrier,  and  durable  medical 
equipment,  prosthetics,  orthotics,  and 
supplies  regional  carriers;  performance 
criteria  and  standards.  %8I 
National  accreditation  organizations:  approval — 
Community  Health  Accreditation  Program. 

20391 
Joint  Commission  on  Accreditation  of 

Healthcare  Organizations.  3532.  32528 
Program  issuances  and  coverage  decisions; 
I  quarterly  listing.  15196.  38359 
Meetings: 

Medicare  Coverage  Advisory  Committee.  3534 
Medicare  Education  Advisory  Panel.  6750, 

20393 
Medicare — 

Inpatient  rehabilitation  facility  prospective 
payment  system:  town  hall  meeting, 
15206 
New  clinical  laboratory  tests  payment 

determinations,  38370 
New  durable  medical  equipment  coding  and 

payment  determinations.  15207 
Nursing  home  care  computer  software: 
Minimum  Data  Set.  version  3.0: 
refinement:  town  hall  meeting.  26621 
Practicing  Physicians  Advisory  Council.  20394 
Organization,  functions,  and  authority  delegations; 
Health  Insurance  Portability  and  Accountability 
Act  Standards  Office,  8297  ' 
Privacy  Act: 

Systems  of  records,  25376.  35897 

Central  Security  Service/National 
Security  Agency 

See  National  Security  Agency/Central  Security 
Service 

Chemical  Safety  and  Hazard 
Investigation  Board 

RULES 

Administrative  investigations:  transcripts  of 
witness  testimony,  4392 


Gtizenship 

NOTICES  ^ 

Meetings;  Sunshine  Act,  8586.  16260.  17602. 

'35622  .  ';^ 

Reports  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies: 
quality,  objectivity,  utility,  and  integrity 
'     guidelines.  19968 

Children  and  Families  Administration 

See  Community  Services  Office 
See  Refugee  Resettlement  Office 

RULES 

Child  Support  Enforcement  Program: 

Federal  tax  refund  offset.  37978 
Head  Start  Program: 
Authorization  of  use  of  grant  funds  to  finance 
construction  and  major  renovation  of 
facilities.  23212 
Personal  Responsibility  and  Work  Opportunity     " 
Reconciliation  Act  of  1996:  implemenution: 
Child  support  enforcement  program:  revisioi#or 
elimination  of  obsolete  or  inconsistent 
provisions.  25293 

NOTICES 

Adoption  and  Foster  Care  Analysis  and  Reporting 

System:  improvement.  22386,  28010 
Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  1617, 
1618,  2056,  4494.  4495,  4496.  7380.  7563. 
7564.  7565.  7566.  7794.  7795.  7796.  9090. 
12.358.  12359.  12360.  14420.  15461,  17815. 
1921 1.  19833.  22715.  22716.  28230.  28231. 
28232.  28233.  28234,  32058,  .33714,  33715. 
34394.  34395.  35229,  35230.  36822.  37004. 
37828.  37829.  37830 
Grants  and  cooperative  agreements:  availability, 
etc.; 
Adoption  opportunities  demonstration  projects  et 

al..  34609 
Developmental  Disabilities  Councils  and 

Protection  and  Advocacy  Formula    ^^  - 
Programs:  Federal  allotments  to  States. 
18213 
Early  Learning  Opportunities  Act  discretionary 

grants.  37830 
Election  Assistance  for  Individuals  with 

Disabilities;  State  grants.  27816.  32059 
Family  Support  Demonstration  Projects.  33150 
Family  Violence  Prevention  and  Services 

Program.  18214^  18232 
Head  Stan  programs.  1 1562 
Mentoring  of  Children  of  Prisoners  Program. 

26622 
Native  American  languages  survival  and 

continuing  vitality.  2057 
Runaway  and  Homeless  Youth  Programs.  17045 
Meetings: 

Head  Start  Research  and  Evaluation  Advisory  ■ 

Committee.  27093 
Mental  Retardation.  President's  Committee, 
18229 
Organization,  functions,  and  authority  delegations: 

Refugee  Resettlement  Office.  1 1566 
Privacy  Act:  ' 

Computer  matching  programs.  18229 
State  median  income  estimates  for  four-person 
families  (2004  FY).  18230 

Citizenship  and  Immigration  Services 
Bureau 

NOTICES 

Agency  information  collection  activities: 

proposals,  submissions,  and  approval^  5734. 
16064,  25054,  33510,  33511,  33512,  33513. 
34995 
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Citizenship 


Immigration: 

Proyecto  San  Pablo  V.  INS;  class  action 
judgment  implementation,  37508 
Temporary  protected  status  program  designations: 

Honduras,  23744 

Nicaragua,  23748 

Civil  Rights  Commission 

PROPOSED  kULES 

Semi-annual  agenda.  30930 

NOTICES 

Meetings: 

Rocky  Mountain  Regional  Office  Advisory 

Committee,  25567 
Meetings;  State  advisory  committees; 

Alabama,  Arkansas,  Louisiana,  and  Mississippi, 

35380 
Alaska.  24431 

Arizona,  4755,  27526.  33909 
Arkansas,  7765,  25567 
California,  33472 
Connecticut,  6112,  15704.  33909 
Delaware.  17603 
District  of  Columbia.  1 1356 
norida,  Georgia.  Kentucky.  North  Carolina, 

South  Carolina,  and  Tennessee,  3538 1 
Georgia,  23441 
Hawaii.  6876.  17603,  27526 
Idaho,  25860 
Illinois,  6112 
Kentucky,  33674 
Louisiana,  13668,  23280 
Maine,  11356,  25567 
Massachusetts,  16468,  27527 
Mississippi,  13668 
Montana,  13254,  27527 
Nevada,  6876,  24431 
New  Hampshire.  11357.  23104 
New  Jersey.  25860  r 

New  York.  11357.  17019.  18946,  27527,  36973 
North  Carolina,  26287 
North  Dakota,  6876 
Ohio,  10438 
Oregon,  28809 
Pennsylvania,  35381 
Rhode  Island,  15151 
South  Carolina,  26288 
South  Dakota.  1816 
Texas,  4755,  2443 1 ,  33909,  38673 
Various  States,  22675 
Vermont.  3009.  14394.  16760 
Washington,  10438,  33909 
Western  Region,  28809,  38673 
West  Virginia.  25325 
Wisconsin.  16468 
Meetings;  Sunshine  Act.  351,  4446,  12340,  16468, 
23442.  35197 

Coast  Guard 

RULES 

Anchorage  regulations: 

Louisiana.  13629 

Texas.  25496 
Drawbridge  operations: 

Alabama.  9536.  34302 

Connecticut,  23390,  32643 

Delaware,  16953 

Florida,  2201,  132^7.  15051.  15943,  22294, 
34535,  35296 

Illinois.  14536,  34799,  34800 

Iowa,  2884,  4382 

Louisiana,  2883,  3181.  3183.  7427.  9535,  9537, 
14149.  18123.  24883.  28771 

Maine,  28772 


Massachusetts,  1366.  9536,  13226.  13228, 

25818 
Mississippi,  28771 

New  Jersey.  5832,  13227,  24882,  27460,  34801 
New  York,  9890,  16721,  23590,  24882,  37742 
South  Carolina,  6621 
Texas,  26208 
Virginia,  23034,  37417 
Merchant  marine  officers  and  seamen: 

Licensing  and  manning  for  officers  of  towing 
vehicles.  35801 
Navigation  and  navigable  waters;  technical. 

organizational,  and  conforming  amendments, 
37738 
Organization,  functions,  and  authority  delegations: 
Agency  transition  to  Homeland  Security 

Department;  technical  amendments.  9533 
Correction,  16953 
Great  Lakes  Pilotage  Director,  37091 
Outer  Continental  Shelf  activities: 

Gulf  of  Mexico;  safety  zones,  4098,  4100 
Port^^d  waterways  safety: 

/flaska  Marine  Highway  System — 
Vessels  in  Southeast  Alaska;  security  zone, 

22298 
Vessels  in  Western  Alaska;  security  zone, 
27469 
Anchorage,  Knik  Arm,  AK;  security  zone, 

26208 
Back  River,  Wiscasset,  ME;  safety  zone,  19355 
Bayou  Casotte,  Pascagoula,  MS;  security  zone, 

23594 
Biscayne  Bay,  Miami  Beach,  FL;  safety  zone, 

7701 
Biscayne  Bay,  Miami,  FL;  safety  zone,  333% 
Boston  Captain  of  Port  Zone.  MA;  Hublihe 
Project;  safety  and' security  zones; 
correction,  1 162 
•    Chesapeake  Bay — 

Calvert  County,  MD;  Calvert  Cliffs  Nuclear 

Power  Plant;  security  zone,  15051 
Chesapeake  Bay  entrance  and  Hampton 
Roads,  VA;  regulated  navigation  area, 
2201,  2884 
Norfolk,  VA;  safety  zone,  23893 
Chicago  Captain  of  Port  Zone.  IL;  safety  zones, 

27466 
Colorado  River — 
Colorado  River,  AZ  and  NV;  safety  zone, 

238% 
Laughlin,  NV;  safety  zone,  31607,  36466 
Columbia  River,  OR  and  WA— 
Astoria.  OR;  safety  zone.  33401' 
Vancouver.  WA;  safety  zone.  31609.  32996 
Commencement  Bay.  Tacoma,  WA;  Olympic 
View  Resource  Area  Superfund  Cleanup 
Site;  regulated  navigation  area.  17734 
Cook  Inlet.  AK;  security  zone.  14326 
Coos  River,  North  Bend^  OR;  safety  zones, 

33401 
Coronado  Bay  Bridge,  San  Diego,  CA;  security 

zones,  18123 
Delaware  River.  Salem  County,  NJ;  security 

zone.  329% 
Des  Plaines  River.  Joliet.  IL;  regulated 

navigation  area.  27727 
Detroit  Captain  of  Port  Zone.  MI;  safety  zone, 

27462,  37417 
Detroit  River,  MI;  safety  zone,  34537 
Embarcadero  Park  and  Campbell  Shipyard 
adjacent  waters.  San  Diego,  CA;  security 
zone,  3397 
Forked  River,  Ocean  County,  NJ;  security  zone,' 

32643 
Grosse  Point  Shores,  Lake  St.  Clair,  MI;  safety 
zone,  34535 


Hampton  Roads,  VA — 
Regulated  navigation  area,  35172 
Security  zone,  5833 
Houston-Galveston  Captain  of  Port  Zone,  TX; 

security  zones,  23591 
Illinois  Waterway  System;  Ninth  Coast  Guard 
District;  regulated  navigation  area,  23399 
Inland  rivers;  Eighth  Coast  Guard  District; 

regulated  navigation  areas,  23393 
Jacksonville,  Femandina,  and  Canaveral,  FL; 

security  zones,  3185 
Kennewick.  WA;  safety  zone,  33402 
Kill  Van  Kull  Channel  et  al.,  NY  and  NJ; 

'  regulated  navigation  area,  16955 
Lake  Michigan — 

Betsie  Bay,  MI;  safety  zone,  27464 
Chicago,  IL;  safety  zone,  27462,  38609, 
34803 
Lantana,  FL;  safety  zone,  33398 
Long  Beach,  CA;  safety  zone.  1 3233 
Long  Island  Sound  Marine  Inspection  and 
Captain  of  Port  Zones.  NY;  regulated 
navigation  area  and  safety  and  security 
zones.  12304 
Lower  Mississippi  River — 

Head  of  Passes.  New  Orleans,  LA;  safety 
zone,  2451 
Miami  Captain  of  Port  area,  FL;  security  zones, 

1967 
Miami,  offshore  Coral  Reef  Yacht  Club.  FL; 

safety  zone,  33392 
Mission  Creek  Waterway,  China  Basin,  San 
Francisco  Bay,  CA;  safety  zone,  25500 
National  City  Marine  Terminal,  San  Diego,  CA; 

security  zone,  3399 
Neches  River,  TX;  safety  zones,  24883 
New  York  Marine  Inspection  and  Captain  of 
Port  Zones,  NY;  safety  and  security  zones, 
2886,  7926 
New  York  Marine  Inspection  Zone  and  Captain 

of  Port  Zone;  security  zones,  32364 
Oahu.  Maui.  Hawaii,  and  Kauai.  HI;  anchorage 
grounds  and  security  zones,  20344  \ 

Oceanside  Harbor,  CA;  safety  zone,  14899 
Ohio  River — 
Marietta,  OH;  safety  zone,  34305 
Natrium,  WV;  security  zone,  14150 
Portsmouth,  OH;  safety  zone,  34307 
Palm  Beach,  Port  Everglades,  Fort  Lauderdale, 
Miami,  and  Key  West,  FL;  security  zones, 
3187 
Philippine  Sea,  GU,  et  al.;  regulated  navigation 

areas  and  security  zones,  4383 
Port  Everglades  Harbor,  Fort  Lauderdale,  FL; 

regulated  navigation  area.  25498 
Port  Hueneme  Harbor,  CA;  security  zone, 

36745 
Portland  Captain  of  Port  Zone,  ME — 

Escorted  vessel  transits;  security  zones,  22305 
Passenger  vessels;  security  zones.  22303 
Portland.  OR— 

Large  passenger  vessels  protection;  security 

and  safety  zones.  23390 
Portland  Captain  of  Port  Zone.  OR;  safety 
zones.  32366 
Port  of  San  Diego.  CA;  security  zone.  1005 
Port  Valdez  and  Valdez  Narrows.  AK;  security 

zone.  26490 
Prince  William  Sound,  AK;  vessel  movement 

reportirtg  system,  25818 
Puget  Sound,  WA— 

Large  passenger  vessels  protection;  security 

and  safety  zones,  15375  ■  = 

Tank  ships  protection;  security  zone,  15372, 
17733 
Rivera  Beach,  FL;  safety  zone,  33395 
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Jftfety  and  security  zones,  etc.;  list  of  temporary 

rules,  22301,  34303 
San  Diego  Bay,  CA— 
1  j  Safety  zone,  3395 
I.'  Security  zones,  7075,  7078,  25288 
Saif  Francisop  Bay,  CA — 
Safety  zone,  24361 
Security  zones.  9003,  13228,  32368 
San  Onofre,  San  Diego  County,  CA;  security 

zone,  17736 
San  Pedro  Bay,  CA;  security  zone,  13231 
Schuylkill  River,  PA;  security  zone,  33386 
Siuslaw  and  Willamette  Rivers,  OR;  safety 

zones,  32998 
St.  Clair  River,  Port  Huron,  MI;  safety  zone, 

38190 
St.  Croix,  U.S.  Virgin  Islands;  security  zone, 

22296 
St.  Lucie  River,  Stuart,  FL;  safety  zone,  33393 
St.  Thomas,  U.S.  Virgin  Islands;  security  zone, 

33390 
Suisun  Bay,  CA;  security  zone,  33382 
Sasquehanna  River,  MD  and  PA — 
Amtrak  Railroad  Bridge;  Harve  de  Grace, 

MD;  safety  zone,  24359 
Peach  Bottom  Atomic  Power  Station;  York 

County,  PA;  security  zone,  33388 
Three  Mile  Island  Generating  Station; 
Dauphin  County,  PA;  security  zone, 
33399 
1  iimpa  Bay  et  al.,  FL;  security  zones,  14328 

Correction.  17291 
1  owing  vessels;  fire  suppression  systems  and 

voyage  planning,  22604 
I  fpper  Mississippi  River — 

Cairo,  IL;  safety  zone,  9547 
>  ( !ssels  arriving  in  or  departing  from  U.S.  potts; 
notification  requirements,  9537 
Partial  suspension,  27907 
,      >  /  illamette  River,  OR— 

J     Milwaukie,  OR;  safety  zone,  33384 

Portland,  OR;  safety  zones,  15053,  23894, 

33402 
Portland,  OR;  security  zone,  31978 
Regattas  and  marine  parades: 
i     Chesapeake  Bay  Bridges  Swim  Races,  27459 
Delaware  River.  DE;  marine  events,  32641     . 
Harvard- Yale  Regatta,  25817 
Miami  Beach  Super  Boat  Race,  19150 
'     Oceanside  Offshore  Grand  Prix  Powerboat 
Race,  23595 
OPA/NJ  Offshore  Grand  Prix.  32639 
Paiuxent  River  Air  Expo,  31605 
Safety  at  Sea  Seminar,  Severn  River,.  MD, 
13628 
U.S.  Naval  Academy — 

Blue  Angels  Airshow,  25818 
Crew  Races.  15050 
Uninspected  vessels: 
Towing  vessels;  fire  suppression  systems  and 
voyage  planning,  22604 

PROPOSED  RULES 

■  Anchorage  regulations: 
Illinois,  27501 
Maine.  15691 
Texas,  4130      • 
Boating  safety: 
Country  of  origin  codes  and  hull  identification 

numbers,  36957 
Regulatory  review;  impact  on  small  entities, 
7096 
Drawbridge  operations:  ~ 

Florida,  9609,  13242,  17571,  27504    . 
Massachusetts,  37990 
Michigan,  14170 
Minnesota,  14364 


New  Jersey,  5858T  6100,  13641,  34877 
Ohio,  27498 

Virginia,  7087  ^'     . 

Winter  operations  schedules  and  local  public 

events;  procedural  changes,  1 8922 
Wisconsin,  14364 
Great  Lakes  Pilotage  regulations;  rates  update, 
3202,  7489 
Correction,  15697 
Marine  casualties  and  investigations: 
Chemical  testing  following  serious  marine 
incidents,  %22 
Navigation  aids: 
Technical  information  affecting  buoys,  sound 
signals,  international  rules  at  sea, 
communications  procedures,  and  large 
navigational  buoys;  revision,  25855 
Correction,  28052 
Outer  Continental  Shelf  activities: 

Gulf  of  Mexico:  safety  zone,  961 1 
Pollution: 

Ballast  water  management  reports:  non- 
submission  penalties,  523 
Ports  and  waterways  safety: 
Chesapeake  Bay,  MD — 
Chesapeake  Bay  and  tributaries;  safety  and 

security  zones,  13649 
Cove  Point  Liquefied  Natural  Gas  Terminal; 
safety  and  security  zone,  26247 
Chicago  Captain  of  Port  Zone,  IL;  safety  zones, 

7473 
Cleveland  Harbor,  OH;  regulated  navigation 

area,  18579 
Columbia  River,  OR  and  WA— 
Astoria,  OR;  safety  zone,  33894 
Vancouver,  WA;  safety  zone,  747 1 
Cove  Point  Liquefied  Natural  Gas  Terminal, 
Chesapeake  Bay,  MD;  safety  and  security 
zones,  13647 
Fifth  Coast  Guard  District,  Portsmouth,  VA; 

regulated  navigation  area.  7960 
Hampton  Roads,  VA;  regulated  navigation  area, 
22648,  27948 
Withdrawn,  34370 
Hudson  River.  NY;  Middle  Ground  Flats;  safety 

zone,  24406 
Lake  Michigan — 

Chicago,  IL:  safety  zone.  27501 
Long  Island  Sound  Marine  Inspection  and 
Captain  of  Port  Zone,  CT:  regulated 
navigation  area  and  safety  and  security 
zones.  13643 
Milwaukee  Harbor,  WI;  safety  zone.  35615 
Mission  Creek  Waterway.  China  Basin.  San 
Francisco  Bay,  CA:  safety  zone.  1 3244 
New  London  Harbor,  CT:  security  zone,  23935 
Northeast  Ohio;  safety  zones.  1 5694 
Oahu,  Maui.  Hawaii,  and  Kauai.  HI;  security 

zones,  5614 
Port  Everglades  Harbor.  Fort  Lauderdale,  FL; 

regulated  navigation  area.  338% 
Portland  Captain  of  Port  Zone — 
Maine;  passenger  vessels;  security  zones, 

9039 
Oregon;  Safety  zones,  14933 
Port  Valdez  and  Valdez  Narrows;  AK;  security 

zone,  14935 
Saginaw  River.  Bay  City.  Ml,  14170 
San  Diego  Bay.  CA — 
National  City  Marine  Terminal;  security  zone, 

24408 
Security  zones,  6844  '  .. 
St.  Thomas,  U.S.  Virgin  Islands;  security  zone, 

7958 
Tampa  Bay  Captain  of  Port  Zone,  FL;  security 
zones,  7093 


Commerce 

Tampa  Bay,  FL;  security  zones,  19166 
Willamette ;Rivcr,  Portland,  OR;  security  zone, 
,       2946  ^ 
Regattas  and  marine  parades: 
Delaware  River,  DE;  marine  evenu,  9037 
Thunder  on  the  Narrows  boat  races.  15417 
Toledo  Tall  Ships  Parade,  OH,  27498 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  5328, 
7643.  7644,  8324,  10772,  16065.  19553, 
22407.25898,  31723,  36571 
Committees;  establishment,  renewal,  termination, 
etc.: 
Commercial  Fishing  Industry  Vessel  Safety 

Advisory  Committee,  15472 
Cook  Inlet  Regional  Citizen's  Advisory 

Committee,  9733 
Merchant  Marine  Personnel  Advisory  t^ 

Committee,  33514  ^ 

National  Boating  Safety  Advisory  Council, 

34409 
National  Offshore  Safety  Advisory  Committee. 

16066 
Towing  Safety  Advisory  Committee,  31724 
Deepwater  ports:  license  applications: 
El  Pa.so  Energy  Bridge  Gulf  of  Mexico,  LLC. 

3299 
Port  Pelican  LLC.  16808.  18252,  32538 
Environmental  statements;  availability,  etc.: 
■    Response  Boat  Replacement  Project.  1 7063 
Environmental  statements:  notice  of  intent: 
Lake  Wa.shington  Ship  Canal  and  Duwamish 
River.  WA:  bridge  project;  meeting.  14422 
Health  Information  Privacy  Program: 
Protected  health  information;  appropriate  uses 
and  disclosures,  22407 
Meetings: 
Chemical  Transporution  Advisory  Committee. 

3089,  15473.  34626 
Gateway  National  Recreation  Area,  NY; 

expansion;  Coast  Guard  Station  (Small) 
;      Rockaway  closure,  3  h724 
Great  Lakes  Pilotage  Advisory  Committee, 

16299.23751 
Houston/Galveston  Navigation  Safety  Advisory 

Committee.  22408 
Lower  Mississippi  River  Waterway  Safety 

Advisory  Committee.  19216 
Maritime  security;  ports,  vessels,  and  facilities 

security  measures.  1074 
Merchant  Marine  Personnel  Advisory 

Committee.  8069.  19217  '      ■ 

National  Boating  Safety  Advisory  Council. 

15473 
National  Offshore  Safety  Advisory  Committee. 

8792 
Towing  Safety  Advisory  Committee.  4268. 
5690.  7163.8325 
Navigable  waters  and  jurisdiction;  proposed 
navigability  status  chaqge: 
Lake  Fontana.  NC.  8069 
Reports  and  guidance  documents;  availability,  etc.r 
Great  Lakes  Pilotage  Bridge-Hour  Sundards  for 
American  Pilots  on  Great  Lakes;  review, 
25899 
Merchant  mariners — 
Document  renewals  aqd  issuances;  forms  anH 
procedures,  8326,"  1 7064 

Commerce  Department 

See  Census  Bureau 

See  Economic  Analysis  Bureau 

See  Economic  Development  Administration 

See  Economics  and  Statistics  Admmistration 
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Commerce 


See  Foreign-Trade  Zones  Board 

See  Industry  and  Security  Bureau 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Institute  of  Standards  and 

Technology 
See  National  Oceanic  and  Atmospheric 

Administration 
See  National  Telecommunications  and  Information 

Administration 
See  Patent  and  Trademark  Office 
See  Technology  Administration 

RULES 

Civil  monetary  penalties;  inflation  adjustment. 

4380 
Employee  responsibilities  and  conduct: 
Obsolete  regulations  removed,  24878 

PROPOSED  RULES 

Semi-annual  agenda.  30078 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  3509. 
3859.  5866.  6876.  6877.  8876.  10438.  1 1037. 
.  12033.  13255.  13902.  14394,  15981.  17019.' 
17603,  19969.  23105.  23280.  23281.  24432. 
24919.  24920.  26567.  27783,  32010.  32011, 
32012.  34905,  34906,  35848,  37455.  37456, 
377% 
Overseas  trade  missions: 
2003  trade  missions — 

Belfast.  Northern  Ireland,  and  Dublin. 
Ireland;  Undersecretariat  Business 
Development  Mission.  10439 
Privacy  Act: 

Systems  of  records.  35849.  35852 
Reports  and  guidance  documents;  availability,  etc.: 
National  origin  discrimination  as  it  affects 
limited  English  proficient  persons; 
prohibition;  policy  guidance  to  Federal 
fmancial  a.ssistance  recipients,  14180 
Small  entities;  proper  consideration  in 
rulemaking.  8201 

Commission  of  Fine  Arts 

NOTICES 

Meetings,  16481 

Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely 
Disabled 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  1433 
Procurement  list;  additions  and  deletiohs.  1434. 
1435.  2498,  3507.  3508,  4985,  6403,  7498, 
8585.9634.  11035.  11036,  12339,  12340. 
13895.  15150,  16466,  16467,  17770,  17771, 
19187,  19188.  20370.  20371,  23441,  24918. 
26565,  265*,  28194.  32458,  32459.  33907 
33908.  35379.  35380.  36971.  36972.  38288, 
38289 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines.  7499.  16467 

Committee  for  the  Implementation  of 
Textile  Agreements 

NOTICES 

African  Growth  and  Opportunity  Act; 
determinations: 
Namibia;  handloomed  fabric  and  handmade 
articles,  18597 


Swaziland;  handloomed  fabric  and  handmade 
articles.  15438 
Cotton,  wool,  and  man-made  textiles: 
Bangladesh,  22682.  28814.  38309 
Belarus.  4181,  15437 
Cambodia,  5621 
China.  35201 

Dominican  Republic,  22683 
Fiji,  22361 
India.  14408 
Indonesia.  22361,  28815 
Macau.  35388 
Macedonia.  7509.  35388 
Malaysia.  35389 
Mexico.  14408 
Nepal.  28815 
Oman.  14409 
Pakistan.  28816 
Philippines.  35869 
Qatar.  22362 
Romania.  11067 
Singapore.  22363 
Sri  Lanka,  24444.  38692 
Taiwan.  18598.  22683.  25864 
Thailand.  22683 
Turkey.  14409 

United  Arab  Emirates.  14410 
Vietnam.  26575 
Export  visa  requirements;  certiFicatioit;  waivers, 
etc.: 
Korea.  24929 
Pakistan.  14586 
Special  access  and  special  regime  programs: 
Participation  denial — 
House  of  Perfection,  8743 
Thompson  &  Thompson,  LLP,  3016 
Textile  and  apparel  categories: 

African  Growth  and  Opportunity  Act;  short   .. 
supply  requests —  ' 

Fabrics  for  use  in  men's  and  boys'  shirts,   , 

33922 
Lastol  elastic  yam,  9997,  20379 
Light-  and  medium-weight  dyed  warp  pile 
cotton  velvet  for  use  in  apparel  articles, 
15154,  16004,  17926,35390 
African  Growth  and  Opportunity  Act,  Andean 
Trade  Promotion  and  Drug  Eradication 
Act.  and  Caribbean  Basin  Trade 
Partnership  Act;  short  supply  requests — 
Ring  spun  single  yams  made  of  micK)  modal 
fiber  and  U.S.  pima  cotton.  35202 
Andean  Trade  Promotion  and  Dmg  Eradication 
Act;  short  supply  requests — 
Cotton  corduroy  fabrics,  14201,  27992 
Caribbean  Basin  Trade  Partnership  Act;  short 
supply  requests — 
Knitted  outer  fusible  materials  with  fold  line 
knitted  into  fabric  and  knitted  inner 
fusible  material  with  adhesive 
(thermoplastic  resin)  coating,  19788 
Lastol  elastic  yam,  20379 
Shirting  fabrics  for  use  in  blouses,  22363 
Chinese  imports;  public  requests  for  safe  guard 

actions,  27787 
Correlation  with  U.S.  Harmonized  Tariff 
Schedule.  1599 

Conunodity  Credit  Corporation 

RULES 

Conservation  Reserve  Program: 

Acreage  enrollment  terms  and  conditions  and 
program  eligibility  requirements,  24830 
Loan  and  purchase  programs: 
Acreage  reporting  and  common  provisions, 
16170 


Agricultural  Management  Assistance  Program, 

17272 
Bioenergy  Program,  24596 
Cottonseed  Payment  Program,  20331 
Crop  Disaster  Program  and  Livestock 

Assistance  Program,  37936 
Crop  insurance  linkage,  32336 
Farm  and  Ranch  Lands  Protection  Program, 

26461 
Hard  White  Wheat  Incentive  Program,  5205 
Tobacco.  18833.  34777 
Payment  limitations  and  eligibility: 

Program  participation;  income  limits,  33341 

PROPOSED  RULES 

Loan  and  purchase  programs: 
Conservation  Security  Program,  7720,  13872 
Tobacco  marketing  cards,  penalties, 
identification  of  marketings,  and 
recordkeeping  and  reporting  requirements, 
1556 
Ocean  freight  claims  administrative  appeal 
process,  9944 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  17336, 
17338.  25316,  28193,  32725,  35619,  38001 
Beet  sugar;  State  marketing  allotments  and 

allocations;  public  hearing,  3361(2 
Cane  sugar;  State  marketing  allotments  and 
allocations;  public  hearing,  3008,  3855 
Domestic  Sugar  Program — 

2002-crop  cane  sugar  marketing  allotments  and  ' 

allocations;  revisions,  22355 
2002-crop  overall  allotment  quantity  increase, 
7493 
Environmental  statements;  availability,  etc.: 

Conservation  Reserve  Program,  24848 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Emerging  Markets  Program,  2484 
Farmland  Protection  Program,  16253 
Grassland  Reserve  Program,  35360 
Livestock  Compensation  Program  II,  23688 
Market  Access  Program,  2486 
Quality  Samples  Program,  2487 
Meetings;  Sunshine  Act.  25317 

Commodity  Futures  Trading 
Commission 

RULES 

Commodity  Exchange  Act: 
Customer  funds;  deposit  in  foreign  depositories 
and  in  currencies  other  than  U.S.  dollars, 
5545 
Eligible  bunched  customer  orders;  account 
identification,  34790 
Commodity  pool  operators  and  commodity  trading 
advisors: 
National  Futures  Association;  disclosure 
documents  filing,  12583 
Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation- 
Futures  commission  merchants  and 
introducing  brokers;  customer 
identification  programs,  25149 
Foreign  futures  and  options  transactions: 
Foreign  non-narrow-based  security  indexes- 
traded  on  board  of  trade;  information 
submission  guidance,  33623 

PROPOSED  RULES 

Commodity  Exchange  Act: 

Customer  funds  investment,  38654 
Eligible  bunched  customer  orders;  account 
identification,  12319 
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C  ]  mmodity  pool  operators  and  commodity  trading 
advisors: 
Commodity  trading  advisors;  performance  data 
,       and  disclosure,  12001 
Registration  exemption  and  other  regulatory 

relief,  12622 
1  Requirement  to  register  for  CPOs  of  certain 
pools  and  CTAs  advising  such  pools; 
exemption,  2254 
Semi-annual  agenda,  31280 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  10209, 
33478,  33479,  35870 
C » nmittees;  establishment,  renewal,  termination, 
etc.: 
Agricultural  Advisory  Committee,  1 7024 
Cofprnodity  Exchange  Act: 

Exchaiige  floor  brokers  and  floor  traders 
. .       deemed  to  be  eligible  contract 

participants — 
I '  New  York  Mercantile  Exchange,  Inc.,  5621 
Contract  market  proposals:  ' 

Chicago  Board  of  Trade — 

Mini-sized  com,  soybeans,  and  wheat,  1 1067 
Chicago  Mercantile  Exchange — 

Live  cattle,  3231,  10583 
?  ew  York  Mercantile  Exchange — 
PJM  Calendar-Month  Daily-LMP  Swap  et  al , 
545 
M  »:tings;  Sunshine  ,Act,  3017,  4450.  7776,  7777 

11383.12684,35631,35632 
.Ns  t  onal  Futures  Association: 

"  uthorization  for  reviews  of  commodity  pool 
operators'  disclosure  documents  for 
publicly-offered  commodity  pools,  1 2684 
N«  w  York  Mercantile  Exchange,  Inc.,  et  al.;  floor 
brokers  and  traders  treatment  as  eligible 
commercial  entities  and  contract  participants, 
2319 
W;  I!  hington  Mutual,  Inc.,  et  al.;  over-the-counter 
derivatives  transactions',  1 3903 

Cotiununity  Development  Financial 
Institutions  Fund 

RULES 

Bank  Enterprise  Award  Program;  implementation, 

5717 
Community  Development  Financial  Institutions 

Program;  implementation,  5704  «    • 

NOTICES 
Agency  information  collection  activities; 

I  proposals,  submissions,  and  approvals,  12401. 
16347.  16348,  18725,  32580,  34032.  36631, 

I '36632 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Bank  Enterprise  Award  Program,  5727,  5743, 

12402 
( '( (mmunity  Development  Financial  Institutions 
Program,  5743 
Financial  Assistance  Component.  5738.  6540, 

7838 
Technical  Assistance  Component,  5735 
r  |tive  American  CDFI  Development  I>rogram, 
5731,5743 
Meetings: 
Community  Development  Advisory  Board,  1885 

Community  Services  OfHce 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Compassion  Capital  Fund  Demonstration 

I I  Program,  38053 


Comptroller  of  the  Currency 

RULES 

Corporate  activities: 
Electronic  filings  by  national  banks 
Correction,  38425 
Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation- 
Banks,  savings  associations,  credit  unions, 
etc.;  customer  identification  programs, 
25090 
Debt  cancellation  contracts  and  debt  suspension 
agreements;  national  bank  standards; 
compliance  date  change,  35283 
PROPOSED  RULES 

Community  and  economic  development  entities, 
community  development  projects,  and  other 
public  welfare  investments,  1394 
Corporate  activities: 

Electronic  filings  by  national  banks,  17890 
Economic  Growth  and  Regulatory  Paperwork 
Reduction  Act  of  19%;  implementation: 
Regulatory  publication  and  review,  35589 
International  banking  activities: 
Foreign  banks  seeking  to  establish  Federal 
branches  and  agencies  in  U.S.;  approval 
procedures,  19949 
National  banks: 

Authority  provided  by  American 

Homeownership  and  Economic  Opportunity 
Act,  and  other  miscellaneous  amendments, 
6363 
Securities;  repofting  and  disclosure 
requirements,  27753 
Practice  and  procedure: 

Accountants  performing  audit  services;  removal, 
suspension,  and  debarment,  1116 
Correction,  5075 
Technical  correction.  4%7 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  2815, 
4545,  4546.  10069.  10310,  1 1617,  24741, 
34481.  38753 
National  banks:  m 

Preemption  determinations — 
National  City  Bank,  N.'A..  et  al.; 

nonapplication  of  Georgia  Fair  Lending 
Act,  8959 
Reports  and  guidance  documents;  availability,  etc.: 
Accounting"  standards  differences  ameng  Federal 
banking  and  thrift  agencies;  report  to 
Congress,  5976 
Sound  Practices  to  Strengthen  Resilience  of 
U.S.  Financial  System;  interagency  white 
paper,  17809 

Consumer  Product  Safety 
Commission 

RULES 

Federal  Hazardous  Substances  Act: 

Low-speed  electric  bicycles;  requirements.  7072 
Metal-cored  candle  wicks  containing  lead  and 
candles  with  such  wicks;  illness  risk, 
19142.  38176 
Model  rocket  propellant  devices  used  with 
•  lightweight  surface  vehicles;  exemptions. 
4697  .' 

PROPOSED  RULES 

Federal  Hazardous  Substances  Act:     , 

Baby  bath  seats  and  rings;  meeting,  35 191 
Poison  prevention  packaging: 
Child-resistant  package  requirements — 
Unit  dose  packaging;  pass/fail  criterion; 
petition,  35614 
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Practice  and  procedure: 
Conduct  standards  for  outside  attorney's 
practicing  before  Commission,  20356 
Semi-annual  agenda.  3 1 286 

NOTICES    N 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  2531, 
6122,6123,  10210,  14202.  15707,  18599,     ~ 
23704,  25865,  28198,  33923,  35632 
Meetings: 
All-tenrain  vehicles;  public  field  hearing,  19975 
Chromaied  copper  arsenate-treated  wood;  ban 
on  use  in  playground  equipment.  7510, 
8331 
Commission  agenda  and  priorities/Government 
Performance  and  Results  Act;  public   ■ 
hearing.  19789 
Daisy  Manufacturing  Co.;  prehearing 
conference,  1021 1 
Meetings;  Sunshine  Act,  1443.  7351.  8878,  11068 

15438.  33480,  36545  f 

Senior  Executive  Service:      ' 

Performance  Review  Board;  membership,  186O0" 
Settlement  agreements: 
TGH  International  Trading.  Inc..  33105 

Cooperative  State  Research, 

Education,  and  Extension  Service 

PROPOSED  RULES 

Land  grant  institutions  ( 1 890);  agricultural 
"^^research  and  extension  activities;  matching 
funds  requirements  for  formula  funds,  23014 
NOTICES  •    * 

Meetings: 
Food  safety  research,  education,  and  extension 
programs;  stakeholders  input:  listening 
session.  35841 

Copyright  Office,  Library  of  Congress 

RULES 

Copyright  Arbitration  Royalty  Panel  rules  and 
procedures: 
Cable  and  satellite  royalties;  alternative  claims 

filing  methods,  32381 
Digital  performance  of  sound  recordings; 

reasonable  lates  and  terms  determination. 
36469  ' 

Copyrig'ht  office  and  procedures: 

Architectural  works;  technical  amendments, 

38630    . 
Transfers  and  licenses  of  copyright  granted  in 
or  after  1978;  notices  of  termination.  16958 
PROPOSED  RULES 

Copyright  Arbitration  Roya|ty  Panel  rules  and 
procedures:  , 

Digital  performance  of  sound  recordings; 
royalty  payments,  reasonable  rates  and 
terms  determinations,  19482 
Digital  performance  of  sound  recordings  by 
preexisting  subscription  services: 
reasonable  rates  and  terms  determination, 
4744 
Sound  recordings  and  ephemeral  recordings; 
digital  performance  right,  23241.  27506 
Copj/right  office  and  procedures: 

Prohibition  on  circumvention  of  copyright 
protection  systems  for  access  control 
technologies;  exemption;  public  hearings, 
6678,  13652,  15972.  19966 

NOTICES 

Copyright  royalty  funds: 
Cable  statutory  license  (1998  and  1999);  Phase 
I  disuibution,  17838 
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Small  Webcaster  Settlement  Act  of  2002: 
Noncommercial  webcasters;  sound  recordings 
reproduction  and  performance  agreement; 
rates  and  terms,  35008 
Vessel  Hull  Design  Protection  Act: 

Vessel  hull  designs;  protection  effects;  public 
hearing  and  comment  request,  7350 

Corporation  for  National  and 
Community  Service 

RULES 

.Debt  collection,  16437 

Organization,  functions,  and  authority  delegations: 
ACTION;  CFR  parts  removed,  14901 

PROPOSED  RULES 

Semi-annual  agenda.  30932 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  3017, 
"— -^-^^      9641,  9642,  10447,  22364,  25350.  31689 
Grants  and  cooperative  agreements;  availability, 
etc.: 
AmeriCorps*National  Program — 
eGrants  orientation  conference  calls.  4 1 82 
Technical  assistance  conference  calls,  751 1 
Challenge  grants,  14411 
Learn  and  Serve  America  Program;  guidance 
teleconference  calls  for  organizations 
interested  in  applying,  8586 
Parent  Drug  Corps  Program,  35203 
President's  Volunteer  Service  Awards  Program, 

15708 
Senior  Companion  and  Foster  Grandparent 
projects.  18600 
Meetings: 
Civilian  Community  Corps  Advisory  Board, 
28199 
-Meetings;  Sunshine  Act,  5276,  25350 
National  Senior  Service  Corps;  income  eligibility 

levels.  8491 
Reports  and  guidance  documents;  availability,  etc.;- 
Strategic  plan.  1021 1 

Council  on  Environmental  Quality 

NOTICES 

Committees;  establishment,  renewal,  termination, 
______^         etc.: 

Energy  Project  Streamlining,  White  House  Task 
Force,  8607 

Court  Services  and  Offender 
Supervision  Agency  for  the 
District  of  Columbia 

^'  RULE$ 

y       Commiinity  supervision;  administrative  sanctions, 

19T5ir 
District  of  Columbia  sex  offender  registration, 

19739 
DNA  information;  collection  and  use.  19741 
Freedom  of  Information  Act.  Privacy  Act.  et  al.; 

implementation.  32985 

PROPOSED  RULES 

Acceptance  of  gifts.  19771 

Organization,  functions,  and  authority  delegations: 

Agency  seal.  19770 
Semi-annual  agenda.  30938 

NOTICES 

Privacy  Act: 

Systems  of  records.  38310 

Customs  and  Border  Protection 
Bureau 

RULF5 

Customs  brokers: 

Individual  license  examination  dates.  31976 


NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  19554, 
19555.  19556,  19557,  19558,  19559,  19560, 
20395,  20396,  20397.  33514,  33515.  33516. 
33517.  33518,  33519,  34995,  349%,  34997, 
38084.  38085,  38378,  38379,  38380,  38381 
Automation  program  test: 

Paperless  drawback  prototype  test,  18994. 
20225 
Commercial  laboratory  accreditations:    . 

BSI  Inspector  America  Corp..  34627 
Customhouse  broker  license  cancellation, 
suspension,  etc.: 
Beluga  International  Co.  et  al,  15735 
Cunningham.  George  Douglas,  et  al..  19561 
Ellsworth,  Jill  R,  et  al.,  15735 
Engers,  George  S.,  et  al.,  15735 
Key  Custom's  Brokerage,  Inc.  et  al,  35907 
Lindsey  Forwarders,  Inc.,  et  al.,  19562 
McCracken,  Robert  J.  et  al.,  35907 
Nogueras,  Anthony,  et  al.,  35908 
San  Jose  Customs  Brokers,  Inc.,  et  al.,  19562 
Stroth,  Neill  F.,  15736 
Transoceanic  Shipping  Co.  et  al.,  19562 
Vaccaro,  Peter  et  al.,  35908 
IRS  interest  rates  used  in  calculating  interest  on 

overdue  accounts  and  refunds,  20398 
Tariff-rate  quotas: 

Tuna  fish,  23317 
Uruguay  Round  Agreements  Act: 
Foreign  entities  violating  textile  transshipment 
and  country  of  origin  rules;  list,  28238 

Customs  Service 

RULES 

Andean  Trade  Promotion  and  Drug  Eradication 

Act;  implementation,  14478 
Articles  conditionally  free,  subject  to  reduced 
rates,  etc.: 
African  Growth  and  Opportunity  Act;  sub- 
Saharan  Africa  trade  benefits;  textile  and 
apparel  provisions,  13820 
Caribbean  Basin  Economic  Recovery  Act; 

Caribbean  Basin  trade  benefits;  textile  and 
apparel  provisions,  13827 
Customs  drawback  centers;  consolidation,  3381 
Merchandise  entry: 

Single  entry  for  split  shipments,  8713 
Merchandise,  special  classes: 

Steel  products;  entry  requirements,  13835 
Uniguay  Round  Agreements  Act: 
Textile  and  apparel  products;  rules  of  origin, 
8711 
Vessels  in  foreign  and  domestic  trades: 
Civil  monetary  penalties;  inflation  adjustment, 

13819 
Large  yachts  impbrted  for  sale;  duty  deferral, 
13623 
Correction,  14476,  24052 
Manifest  information;  advance  and  accurate  , 
presentation  prior  to  lading  at  foreign  port; 
correction,  1801 

PROPOSED  RULES 

Customs  bonds: 

Importation  and  entry  bond  conditions  regarding 
other  agency  documentation  requirements; 
withdrawn,  13638 
Merchandise,  special  classes,  and  financial  and 
accounting  procedures: 
Patent  survey  program;  discontinuation,  13636 
North  American  Free  Trade  Agreement  (NAFTA); 
Disassembly  operations;. tariff  treatment,  12011 
Organization  and  functions;  field  organization, 
ports  of  entry,  etc.: 
Portland,  ME;  port  limits  extension,  1172 


Vessel  cargo  manifest  information;  confidentiality 
protection,  1173  * 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  2398, 
5695,  56%,  5697,  5698,  5699,  5700,  5701 
Automation  program  test: 
Air  Automated  Manifest  System;  master  air 
waybill  document;  submission  requirement 
eliminated,  5072 
Remote  Location  Filing  Prototype  Two; 
eligibility  requirements  and  application 
process,  8812 
Country  of  origin  determinations: 

Bowling  pinsetters,  7407 
Customhouse  broker  license  cancellation, 
suspension,  etc.: 
Americana  Brokers,  3094 
Davila,  Jamie,  et  al.;  retraction,  3094 
Espinoza,  Horacio,  3095  ^ 

Port  Brokers,  Inc.,  3095 
Yamato  Customs  Brokers  USA,  Inc.,  et  al., 
6258 
General  program  te?l: 

Post-entry  amendment  processing;  extension, 
8329 
IRS  interest  rates  used  in  calculating  interest  on 

overdue  accounts  and  refunds.  3308 
Trade  name  recordation  applications: 
ORTHOTEC.  1655 
Revolutionary  Products.  Inc..  10576 

Defense  Department 

See  Air  Force  Department 

See  Army  Department 

See  Defense  Information  Systems  Agency 

See  Defense  Logistics  Agency 

See  Engineers  Corps 

See  National  Security  Agency/Central  Security 

Service 
See  Navy  Department 
See  Uniformed  Services  University  of  the  Health 

Sciences 

RULES 

Acquisition  regulations: 
Cost-reimbursement  contracts;  payment  bonds. 

36944 
Federal  Prison  Industries;  clearance 

requirements  exception  deleted.  36944 
Fish,  shellfish,  and  seafood  products.  7441 
Foreign  acquisition.  15616 

Con-ection,  25088 
Payment  requests;  electronic  submission  and 

processing,  8450 
Regions  subject  to  economic  sanctions; 

emergency  acquisitions,  7441 
Reporting  requirements;  update,  36945 
Security-guard  functions;  contractor 

performance,  7443 
Small  disadvantaged  businesses  and  institutions 
of  higher  education;  contract  goal 
extension,  15381     , 
Technical  amendments,  7438,  15380,  23088 

Con-ection,  9580 
Transportation  of  supplies  by  sea;  commercial 
items.  33026  ' 

Civilian  health  and  medical  program  of  jiniformed 
services  (CHAMPUS): 
TRICARE  program- 
Appeals  and  hearings  procedures;  formal 

review,  11973.  15372 
CHAMPUS  beneficiaries  age  65  and  older; 
eligibility  and  payment  procedures, 
23030:32361 
Double  coverage;  third-party  recoveries,  6617 
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'  ammittees:  establishment,,  renewal,  tennination, 
etc.: 
Military  Commissions,  38609 
Courts-Martial  Manual;  review,  36915 
l-Cderal  Acquisition  Regulation  (FAR): 
I  Commercial  item  acquisitions:  contract  types, 

13201 
Commercial  items  contract  terms  and  conditions 
required  to  implement  statute  or  Executive 
orders.  28096 
Cost-reimbursement  contracts  for  services; 
prompt  payment,  28092 
Correction,  33231 
Defense  against  or  recovery  from:  terrorism  or 
nuclear,  biological,  chemical,  or 
radiological  attack;  procurements  of 
supplies  or  services,  4048 
Electronic  signatures,  28093 
Federal  Prison  Industries    -  ; 

Contracts;  past  performance  evaluation, 

28095 
Waiver  threshold;  increased,  28094 
Federal,  State,  and  local  taxes,  1 3204 
Indefinite-delivery  contracts;  progress  payment 

requests,  13206 
[introduction,  13200,  28078 
Miscellaneous  cost  principles,  28091 
Preference  for  U.S.-flag  vessels,  13202 
Small  entity  compliance  guide,  4051,  13208, 

28098 
[Technical  amendments,  28098 

Correction.  32170 
,  United  States;  geographic  use  of  term.  28079 
F  r;edom  of  Information  Act;  implementation, 
8825 
National  Security  Agency/Central  Security 
Service  Freedom  of  Ipformation  Act 
Program,  28132  »     - 

P:-sonnel: 

Retired  pay;  voluntary  State  tax  withholding, 
36914 
P  ■  vacy  Act;  implementation,  8721,  24880 

Inspector  General  Office,  37968 
P 1  rtotype  projects;  transactions  other  than 

contracts,  grants,  or  cooperative  agreements, 
27452 
T^her  and  Teacher's  Aide  Placement  Assistance 

Program;  CFR  part  removed.  6082 
V^tndell  H.  Ford  Aviation  Investment  and  Reform 
Act  for  21st  Century;  implementation: 
txcess  DOD  aircraft  sales  to  persons  or  entities 

(providing  oil  spill  response  services,  27904 
dfire  Suppression  Aircraft  Transfer  Act  of 
1996;  implementation,  8822 
'orrection,  1 1633 

• 

PROPOSED  RULES 

Acquisition  regulations: 
Activity  address  codes  in  contract  numbers, 

34879 
( 'ost-reimbursement  contracts;  payment  bonds, 

7490 
1  'ol  low-on  production  contracts  for  products 
'       developed  pursuant  to  prototype  projects, 

33057 
Information  assurance,  28187 
I'ayment  withholding,  9627 
i  tirchases  from  required  source;  competition 

requirements,  26265 
1  angible  item  marking  and  valuing;  contractor 

possession  of  government  property,  25313 
•    Utilities  privatization;  meeting,  36967 
>  'essel  repair  and  alteration  contracts;  loss 

liability,  7491 


Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program — 

Anesthesiologist's  assistants  inclusion  as 
authorized  providers  and  cardiac 
rehabilitation  in  freestanding  cardiac 
rehabilitation  facilities  coverage,  16247 
National  Defense  Authorization  Act  for  2002 
FY;  implementation;  medical  benefits, 
etc.,  18575 
Federal  Acquisition  Regulation  (FAR): 
Central  contractor  registration,  16366 
Commercially  available  off-the-shelf  items, 

4874 
Competitive  acquisition;  debriefing,  5778 
Contract  bundling,  5138 
Cost  principles;  general  provisions.  5774 
Deferred  compensation  and  postretirement 

benefits  other  than  pensions.  33326 
Depreciation  cost  principle,  4876 
Federal  Supply  Schedules  services  and  blanket 
purchase  agreements,  19294 
Correction,  22772 
Insurance  and  pension  costs,  4880 
Pan  27  Rewrite  in  Plain  Language,  31790 
Reimbursement  of  relocation  costs  on  lump-sum 

basis;  meeting,  4054 
Semi-annual  agenda.  31266  • 
Unallowable  costs  accounting  and  application 
of  cost  principles  and  procedures,  28108 
Unsolicited  proposals,  33330 
Privacy  Act;  implemenution,  16249 
Prototype  projects;  transactions  other  than 

contracts,  grants,  or  cooperative  agreements, 
27497 
Semi-annual  agenda,  30152 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  753, 
754.  755,  1443,  2018,  2019.  3233,  3234, 
4451,  4766.  5277.  6124,  6125,  6126,  6419, 
8226,  10704,  11383,  1 181 1,  12895.  13906. 

14588.  16481.  16482.  16483.  17356.  17357, 
18959,  18960,  19790,  24930,  24931,  27018. 
27539.  33682.  35632,  35633,  38012 

Arms  sales  notification;  transmittal  letter,  etc., 

14589,  14594,  18961.  18966,  20118.  27018. 
27023 

Ci.vilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
DRG-based  payment  system  (2003  FY)— 
Adjusted  standardized  amounts  for  other 
areas.  38314 
TRICARE  program — 

In-utero  surgical  repair  of  myelomeningocele; 
randomized  clinical  trial;  demonstration 
project.  7351 
Worldwide  Transitional  Health  Care 
Demonstration  Project;  termination. 
18970 
Committees;  establishment,  renewal,  termination, 
etc.: 
Defense  Finance  and  Accounting  Service  Board 

of  Advisors,  6420 
Technology  and  Privacy  Advisory  Committee.  . 

11384 
U.S.  European  Command  Senior  Advisory 

Group.  19193 
U.S.  Joint  Forces  Command  Transformation 
Advisory  Group,  31690 
Environmental  statements;  availability,  etc.: 
Airborne  Laser  Program,  35635 
Air  Force  Memorial,  Arlington,  VA,  16264 
Fort  Greely,  AK;  Ground-Based  Midcourse 
Defense  Initial  Defensive  Operations 
capability,  20380 
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Ground-Based  Midcourse  Defense  Extended 

Test  Range.  6420 
Pentagon  Memorial,  25866 
Pulsed  Fast  Neuu-on  Analysis  Cargo  Inspection 
System  Test  Facility,  Ysleta  fen  of  Entr\ 
Com/hercial  Cargo  Facility.  El  Paso.  Tx' 
32020 
Environmental  statements;  notice  of  intent: 
Ballistic  jnissile  defense  system.  17784 
White  Sands  Missile  Range.  NM:  Defense 

Threat  Reduction  Agency  activities.  27027 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities; 
proposals,  submissions,  and  approvals. 
8227.  8228.  10212.  11537.  12685.  12686. 
15155.  23290.  25866.  25867.  26576. 
31690.  32732.  35633.  35634,  37467.  37468 
Health  Information  Privacy  Program: 
Protected  health  information;  appropriate  uses 
and  disclosures,  17357 
Meetings: 
Armed  Forces  Code  Committee.  19791 
Capabilities  <^or  Domestic  Response  to  Ten^rist 
Attacks  Involving  Weapons  of  Mass        , 
Destruction  Advisory  Panel,  8229.  22684. 
33682 
Defense  Acquisition  University  Board  of 

Visitors.  14598 
Defense  Business  Practice  Implementation 

Board.  2019.  24931 
Defense  Finance  and  Accounting  Service  Board 

of  Advisors.  31691.  36772 
Defense  Intelligence  Agency  Advisory  Board. 

11384.27028 
Defense  Intelligence  Agency  Joint  Military 
Intelligence  College  Board  of  Visitors. 
19791 
Defense  Policy  Board  Advisory  Committee. 

4452.38013. 
Dependents'  Education  Advisory  Council. 

20122 
Early  Intervention  and  Education  for  Infants. 
Toddlers.  Preschool  Children,  and  Children 
with  Disabilities  Domestic  Advisory  Panel, 
10448 
Electron  Devices  Advisory  Group,  3234.  3235. 

8229.  128% 
Medicare-Eligible  Retiree  Health  Care  Board  of 

Actuaries.  14598 
Military  Personnel  Testing  Advisory  Committee. 

10448.  35635 
National  Defense  University  Board  of  Visitors. 

19976 
National  Security  Education  Board.  18971. 

27028 
Mational  Security  Education  Board  Group  of 

Advisors.  16483^ 
^Nucleair  Weapons  Surety  Joint  Advisory 

Committee.  10448 
Pentagon  Memonal  Design  Competition  Jury. 

11384 
Science  Board.  3516.  6421.  8229.  10704. 
11811.11812,14598,14599,16483, 
-19977,  24932,  27028 
Science  Board  task  forces.  6126,  9643,  13906, 
13907,  20122,  20123,  27539,  31691, 
33683,  35635,  35636.  36772 
Scientific  Advisory  Board,  3235,  24932 
Technology  and  Privacy  Advisory  Committee, 

34909 
Threat  Reduction  Advisory  Committee,  3235 
U.S>  Strategic  Command  Strategic  Advisory 

Group,  13282 
Women  in  Services  Advisory  Committee.  3869. 
18972,  25351 
Organization,  functions,  and  authority  delegations: 
National  Security  Agency/Central  Security 
Service  mandatory  declassification  review 
requests;  address  notification,  27029 
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Personnel  management  demonstration  projects: 
Science  and  Technology  Reinvention 
Laboratories — 
Demonstration  project  plans;  amendment, 
^16120 
Privacy  Act: 
Systems  of  records,  14950.  16264,  17358, 
24935,  27539,  35203,  37M5 
Defense  Finance  and  Accounting  Service, 

8230 
Inspector  General,  24932,  24937,  24938, 

35636 
Inspector  General  Office,  38013 
Joint  Chiefs  Office,  24934 
Marine  Corps,  38043  ,  ■. 

National  Reconnaissance  Office,  38013 
Reports  and  guidance  documents;  availability,  etc.: 
Alternative  fuel  vehicle  compliance  reports 
(1998-2001);  online  availability,  2020 
Cost  sharing  in  research  programs  using 

assistance  instruments,  38314 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  J  4599 
Senior  Executive  Service: 
Defense  Contract  Audit  Agency  Performance 
Review  Boards;  membership,  35634 
Travel  per  diem  rates,  civilian  personnel;  changes, 
14599.25351,35640,38015 

Defense  Information  Systems  Agency 

NOTICES 

Privacy  Act: 
Systems  of  records,  8231,  10709 

Defense  Logistics  Agency 

NOTICES 

Environmental  statements;  availability,  etc.: 
'  Mercury  management,  17786 
Grants  and -cooperative  agreements;  availability, 
etc.: 
Procurement  technical  assistance  centers — 
Cost  sharing  cooperative  agreement 
applications,  7512,  12897 
Privacy  Act: 
Computer  matching  programs,  11384 
Systems  of  records,  8232,  35652 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  32734 

Defense  Nuclear  Facilities  Safety 
Board 

NOTICES 

Freedom  of  Information  Act;  implementation: 
Fee  schedule,  231 12 

Delaware  River  Basin  Commission 

NOTICES 

Meetings  and  hearings,  2324,  1 1386,  22365, 
26576,  35669  * 

Denali  Commission 

NOTICES 

Five  year  strategic  plan;  work  plan  (2004  FY), 
38693 

Disability  Employment  Policy  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Customized  Employment  Initiauve,  33969 
High  School/High  Tech  State  Development  and 
Implementation  Program,  33989 


Home  Modification  Program,  32090 
Mentoring  Youth  with  Disabilities;  iiltermediary 

grants,  35704 
Working  for  Freedom,  Opportunity  and  Real 
Choice  through  Community  Employment 
Action  Initiative,  32106  , 

You>h  with  disabilities;  improving  transition 
outcomes  through,  use  of  intermediaries; 
innovative  State  alignment  grants,  35721 
Inaugural  New  Freedom  Initiative  Award;  ' 

nominations  solicitation,  27105 
New  Freedom  Initiative  Award;  nominations 
solicitation,  7894 

Drug  Enforcement  Administration 

RULES  "^    , 

Prescriptions: 
Central  fill  pharmacies  and  retail  pharmacies 

filling  prescriptions  for  controlled 

substances  on  behalf  of  retail  pharmacies, 

37405 
Privacy  Act;  implementation,  14139 
Records,  reports,  and  exports  of  listed  chemicals: 
Chemical  mixtures  ttiat  contain  regulated 

chemicals;  exemption  of  List  I  chemicals 

ephedrine,  etc.,  23195 
Records  maintenance;  technical  correction, 

11471 
Red  phosphorus,  white  phosphorus,  and 

hypophosphorous  acid  and  its  salts; 

controls,  374 1*- 
Schedules  of  controlled  substances: 
Alpha-methyltryptamine  and  5-methoxy-N,N- 

diisopropyltryptamine;  temporary 

placement  into  Schedule  I,  16427 
Anabolic  steroid  products,  1964 

Suspension,  35293 
Cannabis  plant;  certain  derived  industrial 

products  and  materials;  control  exemption, 

14119 
Tetrahydrocannabinols;  listing  in  Schedule  1, 

14114 

PROPOSED  RULES 

Controlled  substances;  manufacturers,  distributors, 
and  dispensers;  registration: 
Diversion  Control  Program;  registration  and 
reregistration  application  fee  schedule; 
adjustment,  7728 
National  Defense  Authorization  Act: 
Federal  departments  or  agencies;  sale  of 
chemicals  that  could  be  used  in  illicit 
manufacture  of  controlled  substances, 
24689 
Perscriptions: 
Narcotic  (opioid)  controlled  substances 
approved  for  use  in  maintenance  or 
detoxification  treatment;  practitioners 
authority  to  dispense  or  prescribe,  37429 
Privacy  Act;  implementation,  3847 
Records,  reports,  and  exports  of  listed  chemicals: 

Chemical  mixtures  containing  phosphorus,  4968 
Schedules  of  controlled  substances: 

Alpha-methyltryptamine  and  5-methoxy-N,N- 
diisopropyltryptamine;  temporary 
placement  into  Schedule  I,  4 1 27 
Electronic  orders  for  controlled  substances, 

38558 
Fenfluramine;  removal  withdrawn,  26247 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  6512, 
16830,  34420,  35239,  38098 
Meetings: 
Electronic  orders  for  controlled  substances, 
38582 


Applications,  hearings,  determinations,  etc.: 
Abbott  Laboratories,  2073 
AccuStandard.  Inc.,  6181,  17402,  35913,  36841 
American  Radiolabeled  Chemical,  inc.,  6182 
American  Radiolabeled  Chemicals,  Inc.,  35915 
Applied  Science  Labs,  Inc.,  6513,  35915 
B^nerjee,  Sankar  N.,  M.D.,  26355 
Boehringer  Ingelheim  Chemicals,  Inc.,  47402, 

17403  ^ 

Bristol-Myers  Squibb  Pharma  Co.,  4233,  26355 
Cambrex  Charles  City,  Inc.,  16088 
Cambrex  North  Brunswick,  Inc.,  16088 
Cayman  Chemical  Co.,  4233 
Cedarburg  Pharmaceuticals,  LLC,  7147,  16088, 

35915 
CellTech  Manufacturing  CA.,  Inc.,  36843 
Celltech  Manufacturing  CA,  Inc.,  2073 
Cerilliam  Corp  ,  4517,  6182,  26355,  35916 
Chattem  Chemicals,  Inc.,  830X  12103,  18261, 

26356 
Church  of  the  Living  Tree,  17403,  22453 
Clair,  Michael  J.,  D.D.S.,  34757 
Cleggett-Lucas,  Jacqueline,  M.D..  et  al.,  24758 
Clement,  Richard  J.,  M.D.,  12103 
Cody  Laboratories,  Inc.,  16088.  18262 
Dade  Behring  Inc.,  17405 
Eli-Elsohly  Laboratories,  Inc.,  36844 
Ford,  Jeffrey  Martin,  D.D.S.,  10750 
Genesis  1:29  Corp.,  15225 
Goswiu,  Francis  A.,  M.D.,  24759 
Guerra,  Lazaro,  M.D.,  15226 
Harris,  James,  E.,  P.A.,  17406 
Houba,  Inc..  6183.  35006 
Island  Wholesale.  Inc..  17406 
ISP  Freetown  Fine  Chemicals.  Inc..  7147.  16089 
Jackson.  Michael  D..  M.D..  24760 
Johnson  Matthey.  Inc..  6514.  32088 
Knoll  Pharmaceutical  Co..  22416 
Kooker.  Robert  A..  M.D..  26357  _ 

Leslie.  Robert  A.,  M.D.,  15227 
Lipomed,  Inc.,  6183,  35917 
Lonza  Riverside,  16089,  32088 
Mallinckrodt,  Inc.,  16089,  16090,  35918 
MDl  Pharmaceuticals,  4233 
National  Center  for  Development  of  Natural 

Products,  University  of  Mississippi,  2073 
National  Center  for  Natural  Products  Research- 

NIDA  MProject  University  of  Mississippi, 

6184,  35919 
Nave,  Kenneth  S.,  M.D.,  24761 
Norac  Co.,  Inc.,  6184,  35919 
Noramco,  Inc.,  6184,  16090,  35006 
Novartis  Pharmaceuticals  Corp.,  16091 
OraSure  Technologies,  Inc.,  6185,  35919 
Organichem  Corp.,  16091,  32089 
Organix,  Inc.,  32089 
Penick  Corp.,  6947,  12104,  16091,  17407, 

18262 
Polaroid  Corp.,  6514 
Research  Triangle  Institute,  6514,  6515 
Rhodes  Technologies,  6515,  16091 
Roche  Diagnostics  Corp.,  2074,  4238,  32089 
Salsbury  Chemicals,  Inc.,  32090 
Siegfried  (USA)  Inc.,  17408 
Sigma  Aldrich  Research  Biochemicals,  Inc., 

12104 
Stepan  Co..  2074,  16092 
Tocris  Cookson,  Inc.,  18262  ^ 

Varian.  Inc..  35006 
Walker-Graham.  Fereida,  M.D.,  24761 
Wooldridge,  Douglas  W.,  M.D.,  12105 

Economic  Analysis  Bureau 

RULES 

International  services  surveys: 

BE  12;  benchmark  survey  of  foreign  direct 
investment  in  U.S.,  1531 


14 


FEDERAL  REGISTER  INDEX,  January-June  2003 


Q$-60S,  etc.;  transactions  of  U.S.  affiliate. 
except,U.S.  banking  afflliate,  with  foreign 
parent,  and  transactions  of  U.S.  affiliate 
with  foreign  parent,  38 1 1 

NorricEs 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  14189, 
'14190,  25326 


\t 


Economic  Development 
I  Administration 

NOTICES 

Adjustment  assistance: 

Victoria  Vogue.  Inc.,  et  al.,  10202 
Grants  and  cooperative  agreements;  availability! 
etc.: 
Economic  development  assistance  programs 

17520 
National  technical  assistance,  training,  research, 

and  evaluation,  26168 
University  research  parks,  28672  •• 

Trade  adjustment  assistance  eligibility 
determination  petitions: 
Amak  River  Legacy,  Inc..  et  al..  1590 
AMG.  Inc.,  et  al.,  33674 
Copper  River  Seafoods  et  al.,  23694 
Eastern  Reproduction  Corp.  et  al.,  38673 
Mauston  Tool  Corp.  et  al.,  5618 
SORB  Technology,  Inc.,  et  al.,  14940 

Economic  Research  Service 

NOTICES 

Agency  information  collection  activities; 

I  proposals,  submissions,  and  approvals,  12027, 

I  E3439 

Economics  and  Statistics 

I I  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Decennial  Census  Advisory  Committee,  28195 
Meetings: 

Decennial  Census  Advisory  Committee,  18195 
Economic  Analysis  Bureau  Advisory 
Committee,  9634 


Education  Department 

RULES 

Elenientary  and  secondary  education: 

Disadvantaged  children;  academic  achievement 
)    improvement 

JTitle  I  programs  administration;  correction, 
1008,  19152 
Federal  claims  collection: 

Administrative  wage  garnishment,  8142 
Poslsecondary  education: 

Federal  Perkins  Loan,  Federal  Direct  Loan,  and 
Federal  Family  Education  Loan  Programs; 
waivers  and  modifications,  25821 
Student  assistance  general  provisions — 
Flight  training;  CPT?  correction.  19152 

PROPOSED  RULES 

Elementary  and  secondary  education: " 

Disadvantaged  children;  academic  achievement 
improvement,  13796 
Semi-annual  agenda,  30184 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  546, 
1 1444.  2533.  2534.  3018.  3870.  4183.  5004. 
1 61 26.  6421.  7109.  7777.  7987,  8233.  8234. 


8493,  8746,  9644,M02I3,  10709,  12043, 
12686,  12687.  13282.  14203,  14204.  14604, 
I4%7.  14968.  15709,  16004.  16005.  16006. 
17024.  17359.  17360.  17927.  18198.  18973, 
19791.  19792.  19977,  20123,  22366,  22367, 
231 12,  23979,  24445,  25867,  26577,  26578, 
27790,  28816,  28817,  31692,  31693,  33480, 
34386,  34387,  34909,  34910,  36976,  37J40, 
->  38026,  38316,  38317,  38318,  38703 
Committees;  establishment,  renewal,  terminalien. 
etc.: 
Institutional  Quality  and  Integrity  National 
Advisory  Committee.  5005 
Elementary  and  secondary  education: 

Elementary  and  Secondary  Education  Act; 
implementation — 
Montana  Office  of  Public  Instruction; 

compliance  agreement.  14205 
Unsafe  School  Choice  Option;  dangerous 
schools  identification  and  transfer 
opportunity  for  student  victims  of  violent 
criminal  offenses,  16789 
Unsafe  School  Choice  Option; 

implementation  deadline,  3567 1 
Grant  and  cooperative  agreement  awards: 
Poslsecondary  education — 
International  Research  and  Studies  Program, 
19793 
Grantback  arrangements;  award  of  funds: 

IHinois;  compromise  of  claim  intent;  comment 
request,  4767 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Direct  grant  programs.  3202 1 
Educational  research  and  improvement — 
Charter  School  Facilities  Credit  Enhancement 
Program.  16267 
Elementary  and  secondary  education — 
Advanced  Placement  Incentive  Program, 

26426 
Arts  in  Education  Model  Development  and 

Dissemination  Program,  26432 
Carol  M.  White  Physical  Education  Program, 

15912 
Comprehensive  School  Reform  Quality 

Initiatives  Program.  14080 
Early  Childhood  Educator  Professional 
Development  Program.  547.  1 5644. 
15646 
Early  Reading  First  Program.  1 1 706 
Emergency  Response  and  Crisis  Management 

Program.  26578 
Evaluating  State  Education  Technology 

Programs.  35126 
Foreign  Language  Assistance  Program.t24978 
Improving  Literacy  Through  School  Libraries 

Program.  10710 
Indian  Education  Formula  Grants  to  local 

educational  agencies.  37140 
Jacob  K.  Javits  Gifted  and  Talented  Students 
Education  Program,  27546  « 

Migrant  Education  Program,  349 1 1 
Professional  Development  for  Arts  Educators 

Program,  26952 
Public  Charter  Schools  Program,  1 2536 
Safe  and  Drug-Free  Schools;  Cooperative 
Civic  Education  and  liconomic 
-•Education  Exchange  Program,  28201 
Safe  and  Drug-Free  Schools;  Learning 

Foundations  Program.  38026 
State  Flexibility  Program.  2753 
English  Language  Acquisition  Evaluation 

Program.  19520 
High-risk  drinking  or  violent  behavior 

prevention  among  college  students:  campus 
and/or  community-based  strategies 
development,  enhancement,  etc.,  7512 


Education 

Indian  education  programs^ 
Native  American  and  Alaska  Native  Children 
in  School  Program.  6422 
Innovation  and  improvement — 

Parental  Information  and  Resource  Centers 
Program,  33332 
Institute  of  Education  Sciences.  656.  5870. 

15710 
Leveraging  Educational  Assistance  Partnership 
and  Special  Leveraging  Educational 
Assistance  Partnership  Programs.  16270 
National  Institute  on  Disability  and 
Rehabilitation  Research — 
Disability  and  Rehabilitation  Research 
Projects  and  Centers  "Program.  25006. 
25009.25014.25017 
Rehabilitation  Research  and  Training  Centers 
Program.  25004,  250 1 1 .  250 1 9 
Partnerships  in  Character  Education  Program. 

27029 
Po*itsecohdary  education —  ^ 

Advanced  Placement  Test  Fee  Program. 

26956 
Campus-based  programs.  25356 
'Developing  Hispanic-Serving  Institutions 

Program.  4454.  6906 
Minority  Science  and  Engineering 
Improvement  Program.  4452 
Preparing  Tomorrow's  Teachers  To  Use 

Technology  Program.  27029 
Strengthening  Institutions.  Amencan  Indian 
Tribally  Controlled  Colleges  and 
Universities,  and  other  programs.  35393 
Strengthening  Institutions  Program  et  al.. 

5006 
Teacher  Quality  Enhancement  Program, 

19520,  23291 
TRIO  Dissemination  Partnership  Program, 

10712 
Underground  Railroad  Educational  and 

Cultural  Program,  19794 
Upward  Bound  Program  Participant  "- 
Expansion  Initiative.  37469 
Professional  Development  for  Arts  Educators 

Program,  32023 
Safe  and  drug-free  schools — 

Life  Skills  for  State  and  Local  Prisoners 
Program.  33108 
Special  education  and  rehabilitative  services —   • 
Centers  for  Independent  Living  Program, 

36977 
Disability,  and  Rehabilitation  Research 
Projects  Program.  2404.  2406.  18601, 
26172,  32026 
Experimental  and  Innovative  Training 

Program.  8970.  8971 
Individuals  with  disabilities;  recreational 

programs.  12898 
Migrant  and  Seasonal  Panpworkers  Program; 

individuals  with  disabilities.  8878 
Regional  Resource  Centers  Program.  1 5439. 

32025 
Rehabilitation  Continuing  Education 

Programs.  12899.  36876 
Rehabilitation  Engineering  Research  Centers 

Program.  1445.  19922.  19925 
Rehabilitation  Long-Term  Training  Program. 

2166.  2167 
Rehabilitation  Research  and  Training  Centers 

-    Program.  32023.  34913 
Small  Business  Innovation  Research  Program, 

f627l 
State  Program  Improvement  Program.  28818 
Technical  Assistance  ALLIANCE  for  Parents 

Centers  Program.  4768.  23445 
Technical  Assistance  and  Dissemination  to 
Improve  Services  and  Results  for 
Children  with  Disabilities  Program. 
19194 
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Teaching  American  History  Program,  24054 
Vocational  and  adult  education — 
Community  Technology  Centers  Program, 
-33318,  33321,  34913,  37056,  37059 
Smaller  Learning  Communities  Program, 

13689.  13690 
Tech-Prep  Demonstration  Program,  3517, 
25468,  25469 
Meetings: 
Assistive  Technology  Mobility  Devices 
Interagency  Working  Group,  20384 
Brown  v.  Board  of  Education  50th  Anniversary 

Commission,  12043,  32028 
Educational  Excellence  for  Hispanic  Americans, 
President's  Advisory  Commission,  7514, 
9065.  11813 
Federal  Interagency  Coordinating  Council,  7515, 
*      27550 
Foreign  Medical  Education  and  Accreditation 

National  Committee,  5008 
Historically  Black  Colleges  and  Universities, 

President's  Board  of  Advisors,  27030 
Institutional  Quality  and  Integrity  National 

Advisory  Committee.  15159 
National  Assessment  Governing  Board.  8494. 

17607.  22684 
Opportunity  in  Athletics.  Secretary's 

Commission,  1051,  3236 
Postsecondary  Education  Improvement  Fund 

National  Board,  33481 
Student  Financial  Assistance  Advisory 

Committee.  16006 
Tribal  Colleges  and  Universities.  President's 
Advisory  Board,  17787 
Postsecondary  education: 
Accrediting  agencies  and  State  approval 

agencies  for  vocational  and  nurse  education 
institutions;  national  recognition;  comment 
request,  6127 
federal  Family  Education  Loan  Program — 
Federal  need  analysis  methodology  for  2004- 
2005  award  year.  32468 
Federal  Pell  Grant  Program — 
Federal  need  analysis  methodology  for  2004- 
2005  award  year.  32468 
Federal  Perkins  Loan  Program — 

Applications,  reports,  etc.;  deadline  and 

submission  dates.  2534 
Federal  need  analysis  methodology  for  2004- 
2005  award  year.  32468 
Federal  Supplemental  Educational  Opportunity 
Grant  Program — 
Applications,  reports,  etc.;  deadline  and 
submission  dates,  2534.  32468 
Federal  Work-Study  Program — 
Applications,  repwrts.  etc.;  deadline  and 

submission  dates,  2534 
Federal  need  analysis  methodology  for  2004- 
•2005  award  year,  32468 
Higher  Education  Act;  reauthorization,  6907 
Student  assistance  general  provisions — 
School  cohort  default  rate  data;  electronic 
delivery  implementation.  8746 
William  D.  Ford  Federal  Direct  Loan 
Program — 
Income  contingent  repayment  plan  formula; 
annual  updates.  26581.  32468 
Privacy  Act: 
Computer  matching  programs.  17788.  25585 
,      Systems  of  records.  23 1 1 3,  38 1 54 
V  Regulatory  Flexibility  Act  compliance  promotion; 
procedures  and  policies.  25358 
Reports  and  guidance  documents;  availability,  etc.: 
Constitutionally  protected  prayer  in  public 

elementary  and  secondary  schools,  9645 
Electronic  process  (eZ-Audit)  for  submitting 
compliance  and  Tinancial  statement  audits, 
26586 


Elementary  and  secondary  education — 
Alabama  Education  Department;  compliance 

agreement  findings,  8234 
District  of  Columbia;  written  findings  and 

compliance  agreement,  34914 
Idaho  State  Education  Department; 

compliance  agreement  findings,  8261 
West  Virginia  Education  Department; 
compliance  agreement  findings,  8495 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities  under  Randolph- 
Sheppard  Act — 
Arbitration  panel  decisions,  5009.  5626,  5627, 
7515,36773,36774,36979 
'   Individuals  with  Disabilities  Education  Act 
(IDEA)— 
Correspondence;  quarterly  list,  6725,  19794, 
37141 
State  educational  agencies;  submission  of 
expenditure  and  revenue  data,  etc..  6600 

Employee  Benefits  Security 
Administration 

See  also  Pension  and  Welfare  Benefits 
Administration 

RULES 

Employee  Retirement  Income  Security  Act: 
Civil  penalties;  assessment.  17503 

Administrative  hearing  procedures.  17506 
Medical  care  to  employees  of  two  or  more 
employers;  multiple  employer  welfare 
arrangements  and  other  entities  providing 
coverage;  reporting  requirements.  17494 
Section  3(40)  collective  bargaining 
agreements — 
Plans  established  or  maintained; 

administrative  hearing  procedures,  17484 
Plans  established  or  maintained;  criteria, 
17472 
Mental  Health  Parity  Act;  implementation,  18048 
Organization,  functions,  and  authority  delegations: 
Pension  and  Welfare  Benefits  Administration; 
agency  name  change  to  Employee  Benefits 
Security  Administration,  16399 

PROPOSED  RULES 

Group  health  plans;  access,  portability,  and 
renewability  requirements: 
Health  care  continuation  coverage,  31832 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  1 1585. 
11586.  11587.  11588.  13326.  13327 
Employee  benefit  plans;  class  exemptions: 
Acquisition  and  sale  of  REIT  shares  by 

individual  account  plans  sponsored  by  trust 
REITS.  33185 
Employee  benefit  plans;  individual  exemptions: 
ACR  Homes,  Inc.,  et  al.,  18685 
Archer  Daniels  Midland  Co.  et  al..  23764 
Deutsche  Bank  AG,  10035,  34646 
'    Deutsche  Bank  Securities  Inc.  and  Affiliates, 
6187 
Dupont  Capital  Management  Corp.  et  al.,  37519 
John  Hancock  Life  Insurance  Co.,  18704 
JPMorgan  Chase  Bank  et  al.,  13954 
Local  705  International  Brotherhood  of 

Teamsters  et  al..  23766 
Metropolitan  Life  Insurance  Co.  et  al.,  28031 
Northern  Tnist  Co.  and  Affiliates,  6194 
Northwest  Airiines,  11589 
Reagent  Chemical  &  Research,  Inc.,  10047 
State  Street  Bank  &  Tnist  Co.,  6197,  37526 
Truman  Arnold  Companies,  6205,  18710 
Employee  benefit  plans;  prohibited  transaction 
exemptions: 
Deutsche  Bank  AG  et  al.,  28018 


Kinder  Morgan,  Inc.,  et  al.,  37534 
Travelers  Group,  Inc.,  28033 
Employee  benefits;  class  exemptions: 
Litigation  settlement-related  plan  transactions, 
6953 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans 
Advisory  Council,  20176,  35007,  35008 

Employment  and  Training 
Administration 

RULES 

Disaster  unemployment  assistance  pirogram; 
eligibility  clarification  due  to  September  1 1 
terrorist  attacks,  10932 

PROPOSED  RULES 

Senior  Community  Service  Employment  Program, 
22520 

NOTICES  •     • 

Adjustment  assistance; 

20th  Century  Machine,  1 1410 

A.O.  Smith  Electrical  Products  Co.,  16095 

ABM,  14709 

Adecco,  North  American,  LLC,  22417 

Adecco  Staffing  Services  Workers,  22417 

Advanced  Machining,  Inc.,  27591 

Adventure  Travel,  16835 

Aerotek  Automotive,  24505 

Affiliated  Building  Services,  8623 

Agere  Systems,  Inc.,  32124 

Agilent  Technologies,  20179 

AID  Temporary  Services,  27591 

Alaska  Commercial  Fisheries  Entry 

Commission;  Permit  No.  S04T  (Nick 

Timurphy),  16095 
Alaska  Petroleum  Contracts  et  al.,  36848 
Alcatel  USA  Marketing,  Inc.,  22418.  25061 
Alcoa  Fujikura,  LTD,  et  al.,  1202 
Alcoa  Lebanon  Works,  5653 
Alcoa  Wenatchee  Works,  8624 
Allegheny  Ludlum  et  al,  16095 
Alpha  Omega  Jet  Services,  Inc.,  25062 
Americal  Corp.,  27108 
American  Bag  Corp.,  16836 
American  Fibers  &  Yams  Co.  et  al.,  62  M) 
American  Greetings  Corp.,  16097 
American  Identity,  16098 
American  Tool  Companies,  Inc.,  et  al..  16098 
American  Video  Glass  Co.,  23324 
Ametek  Dixson  Division,  16100 
Analog  Devices,  Inc.,  1204 
Andrews  Wire  Co.,  22418 
Anvil  Knitwear,  Inc.,  5655,  5656 
Apone's  T-Shirt  Cache,  33198 
Aran  Mold  &  Die  Co.,  Inc.,  20179,  24505 
Arizona  Chemical  Co.  et  al.,  25059 
Arkansas  Metal  Castings,  Inc.,  1204 
ASML  Albuquerque,  36849 
Atlantic  Meul  Products,  25062 
B.J.  Everett,  16837 
Barrett  Business  Services,  Inc.,  11410 
Barry  of  Goldsbonj,  27108 
BASF  Corp.,  17673.  25062 
Bath  Unlimited,  Inc.,  6213 
Baxter  Healthcare  Corp.,  1204 
BBA  Nonwovens  Simpsonville  Inc.,  12939 
Bechtel  Jacobs  Co.  LLC,  16837 
Beres  Industries,  Inc.,  27591 
Bethlehem  Steel  Corp.,  36850 
Bike  Athletic  Co.,  6213,  33198 
Black  &  Decker,  North  American  Power  Tools, 

2076,  11411,  33199 
Blandin  Paper  Co.,  17832 
Blue  Bird  Corp..  17832 
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Border  Apparel,  14709 

Brazeway  Inc.,  36850 

Breed  Technologies  Inc.,  8624 

Brooks  Instruments,  6213 

Burelbach  Industries,  Inc.,  16838 

Burlington  Resources,  12939 

B-W  Specialty  Manufacturing,  12934 

Carbone  Kirwood,  LLC,  23324 

Carlisle  FoodService  Products,  5656 

Casco  Products,  Inc.,  25062 

Caterpillar,  Inc.,  16100 

Caterpillar  Paving  Products,  Inc.,  16100 

C-Cor.Net,  20179       • 

Cedar  Creek  Fibers,  LLC,  16839 

Celestica  Corp.,  18263 

Ceramic  Cooling  Technologies,  5656 

Cerf  Brothers  Bag  Co.,  14709,  27591 

Cessna  Aircraft  Co.,  36850 

Cessna  Aircraft  Co.  et  al.,  8625 

Chiquola  Industrial  Products  Group  LLC,  6214 

Chorum  Technologies,  L.P.,  25063 

Cincinnati  Gear  Co.,  2076 

Qeveland  Chair,  36851 

Colonial  Tanning  Corp.  et  ^.,  36845 

Columbia  Falls  Aluminum  to.,  27591 

Columbia  Sportswear  Co.,  12935 

Computer  Simulations,  3685 1 

Consol  Energy  et  al.,  1199 

Cooper  Industries,  Inc.,  5656 

Corbin,  Ltd.,  20179,  24505 

Coming  Cable  Systems,  LLC,  J  6839 

Coming  Inc.,  et  al.,  1 140^ 

Creative  Dyeing,  lnc>,  36851 

Creative  Mold  Co.\lC,  5656 

Crowe  Logging,  Inc.,  1 1 149 

Crown  Pacific,  37548 

CSI  Employment  Services,  1204,  17833 

CSI  Ltd.  Inc.,  17833 

Cusolar  Industries,  Inc.,  11411 

Ifena/Torque  Traction  Tech.,  Inc.,  23324 

Dana  Corp.,  5657 

Daniel  Blanton,  25063 

DBM  Technologies  LLC,  27592 

Deepwell  Tubular  Services,  Inc.,  8627 

Delco  Remy  America,  Inc.,  37548 

Diamond  Brands,  25063 

Disa  Industries  et  al..  8619 

Drexel  Heritage  Furnishings.  Inc.,  23324 

Dura  Automotive  Systems,  Inc.,  12935 

Dyna-Craft  Industries,  Inc.,  1 8263 

E.J.  Footwear  LLC,  34007 

E.M.  Bair  et  al.,  14706 

Eagle  Zinc  Co.,  1204 

Eastman  Kodak  Co.,  23324 

Eaton  Corp.,  11411 

Edgcomb  Metals,  22418 

Electronic  Data  Systems  Corp.,  20180 

Elliott  Ebara  Group,  16100 

Emerson  Appliance  Controls,  20180 

Emerson  Tool  Co.,  20180 

Emess  Design  Group,  LLC,  17674 

Employment  Control,  Inc.,  5657 

Erasteel,  Inc.,  16840 

Ericsson,  Inc.,  27108 

Express  Personnel  Services,  22418 

¥L.  Smithe  Machine  Co.,  Inc.,  I684I 

FCI  USA,  Inc.,  17674,  37549 

Federal  Mogul  Ignition  Group,  20180 

Fiber-Line,  Inc.,  5657 

FiberMark,  Inc.,  12935 

Filtex  Inc.,  20181 

Fisher-Rosemount  Systems,  Inc.,  33199 

Fishing  Vessel  LONNY  A,  22418 

Fishing  Vessel  MISS  M ADDISON,  16100 

Fishing  Vessel  MISS  SYNOVA,  22418 

Fishing  Vessel  NETTA  et  al.,  16093 


Fishing  Vessel  SHARON  W.  et  al.,  37549 

Fishing  Vessel  TODD  ANDREW,  20181 , 

Fleming  Companies,  Inc.,  23325 

Flexcel-Batesville,  27592 

Flow  Controls,  36851 

Flowserve,  18263 

Fort  Dearborn  Co.,  12933 

Frametome  Connectors  USA,  Inc.,  16841 

Freedom  Plastics,  LLC,  11411 

Fun  Tees,  Inc.,  8627 

Fumimex  Products  USA,  Inc.,  8621 

Gait  Block  Warehouse,  36851 

Garden  State  Tanning,  25063 

Gates  Rubber  Co.,  5657 

GE  Industrial  Systems,  27592 

Gemini  Gas  Compressors,  27592 

General  Binding  Corp.,  1 1 150 

General  Cable  Corp.,  20181 

General  Electric,  16100 

General  Electric  Co.,  27592,  37025 

General  Electric,  Inc.,  27592 

General  Electric  Industrial  Systems,  1 1 150 

General  Electric  Transportation  Systems,  27109 

General  Mills,  1 141 1 

Genesis  Designs,  24505 

Gentry  Mills,  Inc.,  36852    . 

George  Wilson,  22419 

Georgia  Headwear  &  Apparel,  11411 

Georgia-Pacific  Corp.  et  al.,  33194 

Gerber  Plumbing  Fixtures  Corp.,  14710 
'  Gillette  et  al.,  26651 

Gilster  Mary  Lee  Corp.,  271 10 

Goodyear  Tire  &  Rubber  Ce.,  12936 

H&L  Tool  Co.,  33199 

Halmode  Apparel,  Inc.,  8627 
=    Hamilton  Beach/Proctor-Silex,  Inc.,  32124 

Hamilton  Sundstrand-Denver,  11412 

Hampton  Distribution  Companies,  16101 

Harman  Wisconsin,  Inc.,  1 1 150 

Harriet  &  Henderson  Yams,  Inc.,  33200 

Harvard  Industries,  Inc.,  6214 

Harvard  Industries,  Inc.,  et  al.,  5654 

Hess-Armaclad,  Inc.,  33200 

Hilti  Inc.,  12936 

Hitachi  High  Technologies  America.  Inc.,  1204 

Holmes  Group,  11412 

Honeywell  Airframe  Systems,  33200 

Honeywell  International,  16841 

Howmet  Casting,  5657 

Huntsman  Polymers  Corp.,  1205 

Ingersoll  Intemational,  36852 

Ingersoll-Rand  Co.,  16101 

Intel  Corp.,  36852 

Inteplast  Group  Ltd.,  17674 

Intemational  Garment  Processors,  25063 

Intemational  Rectifier  et  al.,  16833 

Intemational  Terra  Cotta,  Inc.,  36852 

Intemational  Truck  &  Engine  Corp.,  32124 

Interplast  Group  Ltd.  et  al.,  1 1409 

Intertape  Polymer  Group,  20181 

Irving  Forest  Products,  16101 

J&J  Forging  Inc.,  12937 

Jabil  Circuit,  Inc.,  33200,  33204 

Jackson  Furniture  Industries,  36851 

Jackson  Sewing  Center,  8628,  16841 

Jacobson  Greenhouse,  Inc.,  11150 

Jamestown  Precision  Tooling,  Inc.,  27110 

Jasper  Cabinet  Co.,  20182 

Jasper  Cabinet  Co.  et  al,  2074 

Jideco  of  Bardstown,  Inc.,  13327 

JJM,  Ltd.,  16101 

Jore  Corp.,  5657 

Joy  Mining  Machinery,  8628 

K&S  Kulicke&  Soffa,  11412 

K.T.  Mold  &  Manufacturing,  Inc.,  13327 

Kaneka  Delaware  Corp.,  36852 


Kayscr-Rolh  Corp.,  36852 
Kelly's  Kids,  32124 
Kennametal  Inc.,  12942 
Keykert  USA  Inc.,'33201 
Kingston  Technology,  27592 
Komag,  Inc.,  et  al.,  24502 
Komtek,  12933 

Kraft  Foods,  24506  ^ 

Kuhn  Tool  &  Die  Co.,  16101 
Kun  Manufacturing  Co..  8628 
L.W.  Packard  &  Co.,  Inc.,  2076 
Lacers  Sport,  Inc.,  16101 
Laird  Technologies,  18264 
LArt  De  La  Mode,  Inc.,  6215 
Lear  Corp.,  36853  *      ' 

Lear  Corp.  et  al..  36846 
Lexington  Home  Brands,  37550 
Lonestar  Cutting  Services,  Inc.,  25063 
Lonza  Group,  25064 
Loren  Castings,  Inc.,  6215 
Louisiana  Pacific  Corp.,  36853 
Lustar  Dyeing  &  Finishing,  11412 
Lydall  Composite  Materials,  32124 
Magna  Powertech,  5658 
Maine  Brand  Manufacturing.  Inc.,  11412 
Malthus  Diagnostics,  Inc.,  25064 
Mann  Edge  Tool  Co.  et  al.,  25064 
Manpower  Intemational,  32125 
Manufacturers  Services  Ltd.,  14710 
Marion  County  Shirt  Co.,  37551 
Mason  Shoe  Manufacturing  Co.,  17833 
Mastercraft  Fabrics,  LLC.  16102 
Material  Handling  Associates.  16102 
Maya  Kanulie.  22419    ' 
McKittrick  &  Assoc.,  Inc..  et  al..  33201     . 
MeadWestvaco.  33202 
Metaldyne.  Inc..  16092 
Micro  Component  Technology.  5658 
Mike  Dent  Enterprises,  1 1412  ^ 

Milady  Bridals,  Inc..  6215 
Mitten  Manufacturing.  16102 
.  Motorola.  Broadband  Communications  Sector. 

37551 
Motorola,  Inc.,  12937,  16842,  I'^675,  20183, 

"  23325,37551 
Murray  Engineering,  Inc.,  18264 
National  Controls  Corp.,  16102 
National  Refractories  &  Minerals  Corp.,  20183 

22419 
National  Steel  Corp.,  20183,  36853 
Nestle  Purina  Petcare,  20183 
NeVell  Rubbermaid  Corp.  et  al.,  18265 
New  England  Iron,  LLC,  16842 
New  England  Iron,  LLC.  et  al..  1201 
Nortel  Networks.  11413,  17675 
North  American  Marine  Jet,  Inc.,  14710 
O.K.  Industries,  Inc.,  16102 
Occidental  Chemical  Corp.,  36854 
Ocean  Sute  Finishing  Co.,  36854 
Ocwen  Technology  Xchange,  11151 
OEM  Worldwide,  27593 
Olin  Coip..  22419 
OmniGlow  Corp.,  32125 
Oregon  Screw  Machine  Products,  Inc.,  33202 
Osram  Sylvania  Products,  Inc.,  1205,  13328 
P.C.C.  Airfoils,  Inc.,  8629 
P.C.  Cutting  &  Apparel,  33202 
P.C.  Cutting  &  Apparel  et  al.,  23325 
Panex  Apparel  Manufacturing,  Hic.,  11413 
Partminer,  Inc.,  et  al..  1205 
Patterson  UTI  Drilling  et  al.,  14708 
Pechiney  Rolled  Products,  6215 
Pfaltzgraff  Co.,  1207 
Pfizer,  Inc.,  16103 
PHB  Tool  &  Die,  23328 
Pittsburgh  Logistics  Systems,  27593 
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Plexus.  32125 

Pohlman  Foundry  Co.  Inc.,  6215 
Porcelain  Products  Co..  8629 
Potash  Corp.  of  Saskatchewan,  Inc.,  27595 
Potlatch  Corp.,  14710 
Powerex.  Inc..  23328.  25064 
Power  One.  23499 
Precise  Courtesy  Corp.  et  al..  27106 
Precision  Interconnect.  32125 
Precision  Twist  Drill  Co.  et  al..  14710 
Prime  Manufacturing  et  al..  8622 
Producto  Machine  Co..  14713 
Producto  Machine  Co.  et  al.,  1 1 151 
Quebecor  World  Kingsport.  Inc..  et  al..  1207 
R.A.G.S.  Inc.  et  al.,  24016 
Radisys  Corp.  et  al..  331% 
Rayovac  "Corp..  37551 
Raytheon  Aircraft.  22419 
,  Regal  Plastics.  LLC.  et  al.  17830 
Reliant  Boll.  Inc..  5658 
Reliant  Bolt,  Inc.  et=al.  16842 
Reliant  Fastener,  22419 
Relizon.  11153 
Remy  Logistic.  36854 

Republic  Technologies  International.  271 10  ' 
Rexnord  Industries  el  al.,  26652 
RHO  Industries,  2077 
Rival  Co.,  13328 
Rockford  Co.,  1208 
Rohm  &  Haas  Co.,  23328 
Rflxio,  Inc.,  13328 
Royal  Hosiery  Co.,  Inc.,  27595 
Sanmina-SCL  20182,  22420,  36854 
Sappi  Fine  Paper  North  America,  I6I03 
Sara  Lee  Bakery  Group.  16843 
Saunders  Brothers  Inc.,  20184 
Search  Resources,  16843 
Shadowline,  Inc..  18265 
Sharon  Tube  Co.,  24507 
Shephard  Clothing  Co.,  Inc.,  22420 
Shrimping  Vessel  VAGABOND,  22450 
Siemens  Business  Systemi»l3328 
Siemens  Energy  &  Automation  et  al.,  17833 
Siemens  ICN  et  al.,  13331 
Simmons  Foods,  5658    ' 
Simmons  Foods  et  al.,  1208 
SMT  Automotive,  Inc.,  36855 
Snorkel  International,  8630 
Solutia,  Inc.,  36855 
Sony  Electronics  et  al.,  13328 
Sony  Semiconductor,  27595 
Spicer  Driveshaft  Manufacturing,  Fnc,  et  al., 

20176 
Spinnaker  Coating  Maine  Inc..  17675 
Sprague  Industries.  13330 
Springs  Industries.  27595 
SPX  Corp..  24506 

SPX  Valves  &  Controls  Division,  6216 
Square  D  Co.,  16103 
Sterling  Diagnostics  Imaging,  Inc.,  33203 
Stora  Enso  North  America,  6216 
Successful  Futures,  17836 
Sumco  Phoenix  Corp.,  5658 
Summit  Manufacturing,  LLC,  16843 
Swank,  Inc.,  27111 

Tecumseh  Produ      Co.,  25064,  25065 
Tecumseh  Products  Co.  et  al..  37552 
Telect,  2077 

Temp  Associates,  1209,  17836 
Tetley  USA,  Inc.,  8630 
Thomson  60  Case,  LLC,  24506 
TMD  Friction,  Inc.,  I6I03 
Tordenskjold  Marine  Mobile,  Inc.,  14713 
Tower  Automotive,  Inc.,  25065 
Trade  Wind  Apparel,  Inc.,  11413 
Trego  Industries,  Inc..  17676 


Tristar  Refractories.  Inc.,  8630 
Tyco  Electronics,  5655 
Tyco  Healthcare  et  al.,  20184 
Tyco  Healthcare  Retail  Group,  8630 
Tyson  Food,  Inc.,  32125 
Tyson  Foods,  23329 
Tyson  Foods,  Inc.,  8631 
Unilever  Best  Foods  North  America,  18266 
Union  Tank  Car  Co.  et  al..  36855 
United  Containers  Machinery,  16844 
Unitek  Electronics,  Inc..  17676 
Universal  Instruments  Corp..  24507 
Vaisala.  Inc..  36857 
Valeo  Climate  Control.  18266 
Vemay  Laboratories.  Inc..  et  al.,  5658 
VF  Jeanswear  LP.,  1209,  5661 
Viceroy  Gold  Corp.  et  al.,  33203 
Victor  Forstmann.  Inc..  17836 
Voith  Fabrics.  Inc..  1209 
Wards  Cove  Packing  Co..  13331 
Wards  Cove  Packing  Co.  et  al..  8631 
Washington  Group  IDC.  36857 
Waukesha  Engine  Division.  271 1 1 
Wellman  Thermal  Systems.  Inc.,  17677 
West  Coast  Automation  Corp..  8632 
Western  Geco.  LLC.  27595 
Westinghouse  Electric  Co.  et  al..  23322 
Willing  B.  Wire,  27596 
Wolverine  Worldwide,  Inc.,  6216,  1 1413 
Zilog,  Inc..  25065 
Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  1482, 
7613,  8048,  10754,  17410,  17677,  20408, 
23499,  25390,  26654,  28297,  34007 
Alien  temporary  employment  labor  certification 
process: 
Agriculture  and  logging;  adverse  effect  wage 
rates,  meal  charges,  and  maximum  travel 
subsistence  reimbursement,  8929,  13331 
Committees;  establishment,  renewal,  termination, 
etc.: 
Apprenticeship  Advisory  Committee,  16844, 

24017 
Native  American  Employment  and  Training 
Council,  33203 
Federal-State  unemployment  compensation 
program: 
Workforce  Security  Programs;  unemployment 
■     insurance  program  letters — 
Federal  unemployment  insurance  law; 
interpretation,  15241 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Business-Led  H-IB  Technical  Skills  Training 

Program,  37553 
H-IB  Technical  Skills  Training  Program,  567 
One-Slop  delivery  system;  faith-based  and 
community-based  non-profit 
organizations — 
Intermediaries,  16564,  20030 
Small  grassroots  organizations,  16554,  19228 
Senior  Community  Service  Emplc^ment 

Program,  33745 
Workforce  Investment  Act,  Wagner-Peyser  Act, 
Reemployment  Services,  etc.;  State 
allotments,  15745 
Workforce  Investment  Act — 

Dislocated  worker  activities;  State  allotments, 

16103 
National  Farmworker  Jobs  Program  and 
Housing  Assistance  to  Migrant  and 
Seasonal  Farmworkers,  19012,  19029, 
25392 
State  incentive  awards  (2001  PY),  25640 
Work  Incentive  Program — 

People  with  disabilities;  employment  services 
and  career  advancement,  6958 


Labor  surplus  areas  classification: 
'  Annual  list,  5748.  9742,  1 1590 
Meetings: 

Apprenticeship  Advisory  Committee,  23782  , 
NAFTA  transitional  adjustment  assistance: 

Alcoa  Lebanon  Works,  5653 

American  Fibers  &  Yams  Co.  et  al.,  6210 

Ameriphone,  Inc.,  12938 

Arizona  Chemical  Co.  et  al.,  25059 

Arkansas  Metal  Castings,  Inc.,  1210 

Bombardier  Aerospace,  Inc.,  23329 

Bristol  Bay  Native  Association,  5661,  5662. 
5663,  5928,  5929,  5930,  5931,  5932,  5933, 
5934,  5935,  5936,  6217,-6218,  6219,  6220, 
622 1 ,  6222,  6223,  6775,  6776.  6777.  6778, 
6779,  6780,  6781,  6782,  6783,  6970,  6971,. 
8632,  8633,  8634 

Cerf  Brothers  Bag  Co.,  12940 

Chevron  Products  Co.,  1 2940 

Colonial  Tanning  Corp.  et  al.,  36845 

Consol  Energy  et  al..  1 199 

Coming  Inc..  et  al..  1 1407 

Creo  Americas.  Inc..  6223- 

Disa  Industries  et  al..  8619 

E.M.  Bair  et  al..  14706 

'Eaton  Corp..  1 1 153 

Fishing  Vessel  NEtTA  et  al..  16093 

Fumimex  Products  USA.  Inc.,  862 1  ,     , 

General  Cable  Corp.,  22420  '    • 

Georgia-Pacific  Corp.  et  al.,  33194 

Harvard  Industries,  Inc.,  et  al.,  5654 

Hitachi  High  Technologies  America,  Inc.,  1210 

International  Rectifier  et  al.,  16833 

Intemational  Tmck  &  Engine  Corp.,  32124 

Interplast  Group  Ltd.  et  al.,  1 1409 

J&A  Industrial  Sheetmetal  Co.,  5663 

Jabil  Circuit,  Inc.,  33204 

Jasper  Cabinet  Co.  et  al,  2074        s 

Johnson  Controls  Intemational,  8634 

Komag,  Inc.,  et  al.,  24502 

Lear  Corp.  et  al.,  36846 

Metaldyne,  Inc.,  16092 

Midwest  Electronic  Products,  Inc.,  5663 

New  England  Iron,  LLC,  et  al.,  1201  -  . 

Noble  Construction  Equipment,  Inc.,  1210 

NSI  Communications,  8634 

Nutramax  Oral  Care,  17836 

Oneida  Ltd.  Silversmiths,  1 1 153 

Patterson  UTI  Drilling  et  al.,  14708 

Power  One,  22420      ^    ■ 

Precise  Courtesy  Corp.  et  al.j  27106 

Prime  Manufacturing  et  al.;  8622 

Radisys  Corp.  etal.,  33196 

Regal  Play ics,  LLC,  et  al,  17830 

Siemens  ICN  et  al.,  13331 

Specialty  Machine  Co.,  Inc.,  16407 

Spicer  Driveshaft  Manufacturing,  Inc.,  et.al., 
20176 

Tritex  Sportswear.  Inc.,  5664 

Tyco  Electronics,  5655 

Westinghouse  Electric  Co!  et  al.,  23322 

Wolverine  Worid  Wide,  Inc..  6223 
Reports  and  guidance  documents;  availability,  etc.: 

Workforce  security  programs;  unemployment 
compensation  and  public  employment 
services;  Unemployment  Insurance 
Program  Letters  interpreting  Federal  law. 
35429 
Unemployment  compeiisation  for  ex- 
servicemembers: 

Renumeration  schedules,  11591 
Workforce  Investment  Act;  implementation: 

Lower  living  standard  income  level  . . 

determination,  32549 

Workforce  investment  issues  in  U.S.;  research 
conference  and  call  for  papers,  7392 
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Employment  Standards 
Administration 

See  Wage  and  Hour  Division 
NOTICES 

Agency  information  collection  activities; 

proposals.  sub;nissions,  and  approvals,  4523, 
4797,  6224,  7393,  7615,  1 1 153,  1 1 154,     ' 
(13333,  13730,  15483,  18266,  24508,  32125. 
3<W08,  34651 

N  Ikimuhvjvages  for  Federal  and  federally-assisued 
construction;  general  wage  deterixiination 
decisions,  389,  1483,  2576.  3563.  5051.  6516, 
7615,  8527,  9724.  11155,  12381,  13965, 
15243,  16576.  17837,  19228,  20409,  23500, 
25065,  26673,  28297,  32556,  34009,  35444, 
37025,  38388 


Energy  Department 

See  Bonneville  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energy 

Office 
See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 
See  National  Nuclear  Security  Administration 
Set  Southeastern  Power  Administration 
See  Southwestern  Power  Administration 
See  Western  Area  Power  Administration 
RULES     . 

Acquisition  regulations: 
National  Industrial  Security  Program;  security 

amendments.  i55 
,^oducts  containing  recovered  materials,  6355 
A  iive  uraniurn  and  thorium  processing  sites; 
I   reimbursement  for  costs  of  remedial  action; 
technical  and  administrative  amendments, 
32955 
rtoperty  management: 
I  jovemment  passenger  carriers;  official  use 
between  residence  and  place  of 
employment,  7940 

PROPOSED  RULES 

Polygraph  Examination  Regulations; ' 

counterintelligence  polygraph  program.  17886 
Correction.  19166 
Semi-annual  agenda.  30192 

NOTICES 

AEpncy  information  collection  activities; 

proposals,  submissions,  and  approvals,  755, 
756,  1600.  1601.  3520.  5628.  10213 
Cmmittees;  esta6lishment,  renewal,  termination. 

etc.: 
•    I  lasic  Energy  Sciences  Advisory  Committee, 

10714 
.    High^  Energy  Physics  Advisory  Panel,  5010 
D  ;fense  Nuclear  Facilities  Safety  Board 
I  recommendations: 

Defense  nuclear  complex;  weapons  laboratory 
'       support.  4769 
Eksctricity  export  and  import  authorizations, 
permits.. etc.: 
AIG  Energy  Inc..  14605 
American  Electric  Power  Service  torp.,  34591 
Avista  Corp.,  16790  .  ;    * 

Citizens  Communications  Co.  et  al.,  24445 
Constellation  NewEnergy,  Inc.,  3521 
Direct  Commodities  Trading  Inc..  17361 
Minnesota  Power,  Inc.,  102J>> 
NorthPoint  Energy  Solutions  Inc.,  2754 
OGE  Energy  Resources,  Inc.,  26294 
Split  Rock  Energy  LLC.  13908 
USGen  New  England,  Inc.,  14606 
Environmental  statements;  availability,  etc.: 
Hanford  Site,  Richland,  WA;  Solid  Waste 
Program.  7110,  28821 


Kentucky  Pioneer  Integrated  Gasification 

Combined  Cycle  Demonstration  ProjecK^ 
Trapp,  KY,  5628 

Paducah  Gaseous  Diffusion  Plant.  KY;  waste 
disposition  activities,  11537,  23117 

West  Valley  Demonstration  Project,  NY,  26587 

Environmental  statements;  notice  of  intent: 

Gilberton  Coal-to-Clean  Fuels  and  Power 
Project,  PA,  17608- 

■  Hanford  Site,  Richland,  WA— 

Tank  waste  retrieval,  treatment,  and  disposal 
and  single-shell  tanks  closure,  1052 

Nevada  Test  Site.  NV;  Wind  Farm;  withdrawn, 
1448 

Portsmouth,  OH  and  Paducah.  KY;  depleted 
uranium  hexafluoride  conversion  facilities; 
construction,  operation,  and 
decontamination/decommissioning,  22368 

Western  Greenbrier  Co-Production 

Demonstration  Project,  WV;  facility  for  co- 
production  of  electricity,  steam,  and 
str\ictural  brick,  33111 

West  Valley  Demonstration  Project  and  Western 
New  York  Nuclear  Service  Center,  NY; 
decommissioning  and/or  long-term 
stewardship,  1 2044 

Floodplain  and  wetlands  protection;  etivironmental 
review  determinations;  availability,  etc.: 

Los  Alamos  National  Laboratory,  NM,  9065, 
14227 

Moab  Project  Site,  Colorado  River,  UX^8203 

Oak  Ridge  Reservation,  TN —  ^ 

Parcel  ED-1;  title  transfer,  16007 

Grants  and  cooperative  agreements;  availability, 
etc.: 

Advanced  melting  or  innovative  casting 
processes  for  metal  casting,  16007 

AmeriFlux  Research  Program.  12687 

Biological  and  Environmental  Research  Office 
programs — 

Genomic  sequencing  targets;  input  and 
nominations  request,  27791 

Chemical  Industry  of  Future,  3019 

Controlled  Hydrogen  Fleet  and  Infrastructure 
Demonstration  and  Validation  Project, 
26294 

Drilling,  Completion,  and  Stimulation,  15440 

Education  Workforce  Development  Program, 
14606 

Energy  efficiency  in  industrial  facilities;  plant- 
wide  assessments,  10450 

Experimental  Program  to  Stimulate  Competitive 
Research,  19978 

Fusion  energy  sciences;  innovative  approaches 
research,  102J'5 

Hydrogen  production  and  delivery  research, 

9999  '    •'         .  .  ' 

Hydrogen  storage';  basic  and  applied  research, 
38029 

Inventions  and  Innovation  Program,  9999 

Low  Dose  Radiation  Research  Program.  7988 

Million  Solar  Roofs  Initiative;  State  and  Local 
Partnerships,  27993 

Nanoscience  Theory,  Modeling,  and  Simulation, 
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National  Energy  Technology  Laboratory — 
•'    Climate  Chanefc  Fuel  Cell  Buy-Down 
Program.  11 79 
Energy  Efficient  Building  Equipment  and 

Envelope  Technologies  IV.  7110 
FutureGen;  coal-based,  zero  emissions  power 
plant  to  produce  electricity  and 
hydrogen,  19521 
Gasification  Technologies  Fundamental     ' 

Research;  cancellation,  1178 
Greenhouse  gases  from  fossil  fuel  energy 
systems;  novel  management  approaches, 
33687 
Mining;  Ground  Breaking  Innovative        ; 

Technology  Concepts,  7989  <?^, 

Mining  Industry  of  Future;  Exploration  and 
Mining  Technology,  1 1387 
Nuclear  Energy  Plant  Optimization  Program. 

10216 
Onboard  idle  reduction  technologies  on  Class 
7  and  8  trucks;  cost  shared  demonstration 
and  information  dissemination  projects, 
23446 
Plasma  and  fusion  science;  theoretical  research, 

6442 
Renewable  energy  and  energy  efficiency  on 
tribal  lands;  strategic  and  energy  resource 
planning,  capacity  building,  and 
organizational  development.  15161 
Renewable  energy  development  on  Tribal  lands, 

12345 
Sensors,  controls,  and  automation  crosscutting 

technologies,  3019 
Small  wind  turbines;  low  wind  speed 

technology,  1601 
Ultra  high  temperature  fossil  fuel  applications; 
novel  sensors  development,  2535  .     .^ 

,    Underground  Gas  Storage  Technology 

Consortium,  18199 
Inventions,  Government-owned;  availability  for 

licensing,  1 1538 
Meetings: 
Advanced  Scientific  Computing  Advisory   ' 

Committee.  10450 
Basic  Energy  Sciences  Advisory  Committee. 

6444,  23447  - 
Biological  and  Environmental  Research 

Advisory  Committee.  17025 
Environmental  Management  Site-Specific 
Advisor,  Board — 
Chairs,  10714 

Femald  Site.  OH.  1181.  5634.  23448,  32734 
Hanford  Site,  WA,  1 179.  10714,  24446 
Idaho  National  Engineering  and 

Environmental  Laboratory.  ID.  1180,. 
10451,  23447 
Nevada  Test  Site,  NV,  12901,  37471 
Northern  New  Mexico.  3870,  19979,  19980,  " 

36980 
Oak  Ridge  Reservation,  TN,  3521,  8879, 

13283.  19980,  31694,37471 
Paducah  Gaseous  Diffusion  Plant.  KY,  5010, 

10450,  1650L  22369.  31693,  38319 
Rocky  Flats,  CO.  1180,  7518.  12901.  18200,  ' 

26589.  36980 
Savannah  River  Site,  SC.  II071,  22685. 
38319 
Fusion  Energy  Sciences  Advisory  Committee. 

7518,35672 
High  Energy  Physics  Advisoiy  Panel,  5634, 

24447 
Idaho  Operations  Office;  sodium  bearing  waste 
treatment  technology,  workshops;  Resource 
Conservation  and  Recovery  Act  pre- 
application  permit  meetings,  11388 
International  Energy  Agency  Industry  Advisory 
Board.  11813,  28204,  34387 


1» 


.r 


Energy 


National  Coal  Council — 
Advisory  Committee,  15710 
Coal  Policy  Comminee,  15710 
National  Petroleum  Council,  10715 
Secretaj-y  of  Energy  Advisory  Board.  1 2690, 
14607 
Natural  gas  exportation  and  importation: 
Bay  State  Gas  Co.,  2020 
Berkshire  Gas  Co.  et  al..  8880 
Cinergy  Marketing  &  Trading,  L.P.,  et  al., 

36981 
El  Paso  Merchant  Energy,  LP.,  et  al.,  1827 
H.Q.  Energy  Services  (U.S.)  Inc.  et  al.,  26295 
Northern  Utilities,  Inc.,  1828 
Petro-Canada  Hydrocarbons  Inc.  et  al.,  1 1814 
TransAlU  Chihuahua  S.A.  de  C.V.  et  al.,  19981 
Patent  license;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Cooper  Environmental  Services,  LLC,  33482 
Practice  and  procedure: 
Small  entities  consideration  in  agency 
rulemaking,  7990 
Presidential  permit  applications: 
International  Transmission  Co.  et  al.,  2020 
Westmin  Resources,  Inc.,  et  al.,  13909 
Privacy  Act: 

Systems  of  records,  38756 
Recommendations: 
Administrative  controls  requirements;  design, 
implementation,  and  maintenance,  6908' 
Reports  and  guidance  documents;  availability,  etc.: 
Payments  in  lieu  of  taxes,  28822 

Energy  Efficiency  and  Renewable 
Energy  Office 

See  Bonneville  Power  Administration 

See  Federal  Energy  Regulatory  Commission 

See  Western  Area  Power  Administration 

RULES 

Consumer  products:  energy  conservation  program: 
Energy  conservation  standards  and  test 
procedures^ 
Refrigerators  and  refrigerator-freezers,  10957 

PROPOSED  RULES 

Consumer  products:  energy  conservation  program: 
Energy  conservation  standards  and  test 
procedures — 
Refrigerators  and  refrigerator-freezers,  1 1009 
Energy  conservation: 
Alternative  fuel  transportation  program — 
Private  and  local  government  fleet 

determination  and  public  hearing,  10320. 
23620 

NOTICES 

Consumer  products;  energy  conservation  program: 
Representative  average  unit  costs  of  energy 
sources — 
Electricity,  natural  gas,  heating  oil,  propane, 
and  kerosene,  17361 
Grants  and  cooperative  agreements;  availability. 
etc.: 
State  Energy  Program  Special  Projects.  6131 
Meetings: 

Biomass  Research  and  Development  Technical 
Advisory  Committee,  501 1,  12690.  35673 
State  Energy  Advisory  Board.  12346,  35673 
Reports  and  guidance  documents;  availability,  etc.: 
Alternative  fuel  vehicle  acquisition.  15161 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  501 1, 


7517,  14413,  16008,  17025,  17027.  18200, 
25587,28204,  33113,  37471 
Meetings: 
American  Statistical  Association  Committee  on 
Energy  Statistics,  11071 
Reports  and  guidance  documents;  availability,  etc.: 
Statistical  tables  based  on  historical  electric 
power  survey  information  collected  under 
pledge  of  confidentiality;  policy  statement. 
756 
Uranium  mines  and  properties  in  United  States; 
notice  of  intent  to  release  information  to 
other  Federal  agencies  for  official  uses. 
27031 
Weekly  Petroleum  Status  Report;  release  policy. 
7111 

Engineers  Corps 

RULES 

Danger  zones  and  restricted  areas: 

San  Diego.  CA;  Naval  Air  Station  North  Island. 

37972 
Sandy  Hook  Bay,  NJ;  Naval  Weapons  Station 
EARLE,  37970 
Natural  disaster  procedures;  preparedness, 
response,  and  recovery  activities,  19357 
Correction,  36467 

PROPOSED  RULES 

Danger  zones  and  restricted  areas: 

Manchester,  Washington;  Manchester  Fuel 

Depot,  14364 
New  River,  Radford  Army  Ammunitions  Plant, 

VA.  32006 
Point  Mugu,  CA;  Naval  Base  Ventura  County, 

1790 
Pert  Hueneme,  CA;  Naval  Base  Ventura 

County,  1791 
San  Francisco,  CA;  Verba  Buena  Island,  37992 
Water  pollution  control: 
Clean  Water  Act — 

Waters  of  United  States;  definition,  1991, 
9613 

NOTICES 

Base  realignment  and  closure: 
Surplus  Federal  property — 

Honey  Lake,  Sierra  Army  Depot,  Herlong, 
CA.  15157 
Environmental  statements;  availability,  etc.: 
Appalachia,  WV,  KY,  VA,  and  TN; 

mountaintop  mining/valley  fill  operations, 

32487 
Harrison  County,  MS;  Royal  DIberville  Hotel 

and  Casino  development,  26293 
Lee  and  Bastrop  Counties.  TX;  Aluminum  Co. 

of  America.  Inc.'s  Three  Oaks  Mine.  24959 
Missouri  River  Fish  and  Wildlife  Mitigation 

Project.  lAet  al..  11069 
Raritan  Bay  and  Sandy  Hook  Bay.  NY; 

combined  flood  control  and  shore 

protection  project.  38692 
St.  Louis  North  County  MO;  contaminants 

cleanup  from  uranium  manufacturing  and 

processing  activities.  23290 
Woodland  and  vicinity.  Yolo  County,  CA; 

Lower  Cache  Creek;  Flood  Damage 

Reduction  Project.  13907.  231 1 1 
Environmental  statements;  notice  of  intent: 

Arkansas  White  River  Cutoff  Study,  AR.  36974 
Barrow.  AK;  coastal  storm  damage  reduction. 

18970.23182 
Biscayne  Bay  Coastal  Wetlands  Project,  FL, 

11070 
Central  and  Southern  Florida  Project 

Comprehensive  Review  Integrated  Water 

Preserve  Areas  Feasibility  Study; 

cancellation,  9644 


Fourche  Bayou  Basin,  Little  Rock.  AR;  acre 

bottomland  acquisition.  36975 
Hendry  County.  FL;  Caloosahatchee  River 
Aquifer  Storage  and  Recovery  Project. 
15157 
Hendry.  Glades.  Charlotte,  or  Lee  Counties^  FL; 
C-43  Basin  Storage  Reservoir  Project. 
15158 
Hotspot  Miami  Beach.  Dade  County,  ¥L; 
Section  227  National  Shoreline  Erosion 
Control  Demonstration  Project,  26293 
Houma  Navigation  Canal,  LA;  deepening 

feasibility  study,  28200 
Kawaihae  Deep  Draft  Harbor,  HI; 

modifications,  32734 
Los  Angeles  County.  CA — 
Dredged  material  management  plan; 

feasibility  study.  7353 
Port  of  Los  Angeles  Berths  97erminal 
Improvement  Project.  37803 
McNary  and  Lower  Snake  River  Reservoirs, 
OR,  WA,  and  ID;  dredged  material 
management  plan,  33684 
Mid-Chesapeake  Bay  Island,  MD; 

environmental  restoration  feasibility  study, 
2532 
Middle  Rio  Grande  Endangered  Species  Act 

Collaborative  Program,  36975 
North  Delta  Improvements  Project,  CA,  5001 
Palm  Beach  County,  FL — 
Palm  Beach  Harbor  Lake  Worth  Access 
Channel  Expansion,  Section  107  Small 
Navigation  Project,  8744,  15159 
Salt  Lake  and  Davis  Counties,  UT.  15790 
Talbot  County,  MD;  Poplar  Island 

Environmental  Restoration  Project,  33685 
Woodbridge  River  Basin,  Middlesex  County, 
NJ;  flood  control  and  aquatic  ecosystem 
restoration  study,  35392 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Fort  Ritchie  Military  Reservation.  Cascade.  MD; 
surplus  property.  14412 
Jurisdictional  transfers: 

Joliet  Army  Ammunition  Plant.  IL;  portion  to 
Agriculture  Department  for  Midewin 
National  Tallgrass  Prairie.  8233 
Meetings: 
Chief  of  Engineers  Environmental  Advisory 

Board,  23111 
Coastal  Engineering  Research  Board,  13688, 

32466 
Estuary  Habitat  Restoration  Council,  6725, 

8745,  32466 
Inland  Waterways  Users  Board,  1 1 78 
Water  resources  development  projects: 
Deauthorization  lists,  38022 

Engraving  and  Printing  Bureau 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  11625 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission 
standards: 
Asphalt  processing  and  roofing  manufacturing 
facilities,  22976 
Republication,  24562 
Benzene  waste  operations;  partially  withdrawn, 

6082 
Brick  and  structural  clay  products 
manufacturing  and  clay  ceramics 
manufacturing  facilities,  26690 
Correction,  31744 
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( !l  lemical  recovery  combustion  sources  at  Kraft, 

soda,  sulfite,  and  stand-alone  semichemical 

pulp  mills,  7706 
Correction.  24653 
< !( ike  ovens;  pushing,  quenchii>g,  and  battery 

stacks,  18008 
[Correction;  19885  '' 
Control  technology  determinations;  general 

provisions  and  requirements.  32585  - 
flhgine  test  cells/stands.  28774 

I  s  brics  and  other  textiles;  printing,  coating,  and 
dyeing  operations,  32172 

I I  jxible  polyurethane  foam  fabrication 
operations,  18062  ' 

0^neric  maximum  achievable  control 
technology —  "  " 

jProcess  wastewater  defmition:  CFR 
correction.  6635 
Hidrochloric  acid  production  facilities,  19076 
1 1  egrated  iron  and  steel  manufacturing 

facilities.  27646 
^|lttal  coil  surface  coating;  technical  correction, 

12590 
Il|I^tal  furniture  surface  coating  operations, 

28606 
ti|l^nitoring  requirements;  CFR  correction, 

23898 
^^linicipal  solid  waste  landfills,  2227 
Refractory  products  manufacturing,  18730 
Reinforced  plastic  composites  production 

facilities.  19375 
Rubber  tire  manufacturing;  technical  correction, 

11745 
Semiconductor  manufacturing  operations,  27913 
^i^all  municipal  waste  combustion  units 

constructed  on  or  before  August  30.  1999; 
Federal  plan  requirements.  5144 
A^'^xxl  building  products  surface  coating 
operations.  31746 
Pollution;  standards  of  performance  for  new 
stationary  sources: 
Slitionarj'  gas  turbines.  17990 
Withdrawn,  31611 
lollution  control: 
I  c  deral  operating  permit  programs — 

California  agricultural  sources;  fee  payment 

deadlines.  25507,  38197 
Compliance  assurance  monitoring: 

compliance  certification  requirements, 
38518 
SUte  operating  permits  programs — 
Compliance  assurance  monitoring; 

compliance  certification  requirements, 
38518 
bistricl  of  Columbia,  18548 
Maryland,  1974 
Sfew  York.  14163 
Air  pollution  control;  new  motor  vehicles  and 
engines; 
Cjc|mpression-ignition  marine  engines  at  or 
above  30  liters  per  cylinder;  emission 
standards.  9746 
L|i^ht-duty  vehicles  and  trucks  and  heavy  duty 
vehicles  and  engines;  on-board  diagnostic 
systems  and  emission-related  repairs. 
38428 

Ndnroad  diesel  engines;  nonroad  engine 
definition,  17741 
fcVithdrawn,  25823 
C  1  -board  diagnostic  regulations,  35792 
•  programs: 
Ambient  air  quality  standards,  national — 

Ozone;  response  to  remand,  614 
Clean  Air  Act;  alternate  permit  program     f, 
I    approvals — 
Guam,  1162 


Air 


Air 


Air 


Fuels  and  fuel  additives — 
Reformulated  and  conventional  gasoline; 
antidumping  program;  alternative 
compliance  periods;  extension.  24300 
State  program  approvals  and  delegation  of 

Federal  authorities;  clarifications.  37334 
Stratospheric  ozone  protection —      -  '   . 

Baseline  production  and  consumption 
allowances  for  class  I  controlled 
substances;  grant  and  phase  reduction; 
CFR  correction,  4385 
Hydrochlorofluorocarbons  (HCFCs); 

production  and  consumption  control; 
allowance  system,  2820 
Methyl  bromide;  quarantine  and  preshipment 

applications;  exemptions,  238 
Ozone-depleting  substances;  substitutes  list, 
4004.  16728.  16729 
•  Prohibitions;  CFR  correction,  10370 
Air  programs;  approval  and  promulgation;  State 
plans  for  designated  facilities  and  polliitants: 
Alabama,  4103 
California.  34332. 
Delaware,  48.  50 

District  of  Columbia,  48,  50,  52.  53 
Florida.  17883 
Indiana,  11472,  35181 

Maine,  23209  ^ 

Mississippi,  25291 
New  Hampshire,  6630.  6633.  10659 
New  Jersey,  10661 
New  York,  1 1978 
Pennsylvania,  48,  50,  53,  37421 
Rhode  Island,  10663 
Various  States.  35299 
Vermont,  27911 
Virgin  Islands,  9019 
West  Virginia,  17738,  28773 
Air  programs;  State  authority  delegations: 
California;  withdrawn,  19371 
Nevada;  withdrawn,  1 937 1         . 
New  Hampshire,  3161 1 
Air  quality  implementation  plans: 

Preparation,  adoption,  and  submittal — 
1  -hour  ozone  national  ambient  air  quality 

standard;  stay  of  authority.  38160 
Air  Quality  Models  Guideline,  18440,  25684 
Prevention  of  significant  deterioration  and 
nonattainment  new  source  review; 
baseline  emission  determination,  actual- 
to-projected-actual  methodology,  etc.. 
11316 
Regional  haze  rule;  Western  States  and 
eligible  Indian  Tribes;  sulfur  dioxide 
milestones  and  backstop  emissions 
trading  program.  33764 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama.  5221.  7174,  20075  ' 
Arizona,  2912.  14151.  18546 
California,  3190.  4929.  4932.  7321.  8830.  8835, 
8838,  8839,  9015,  9561,  10966.  13840. 
13843,  14156.  14159,  14161.  18546, 
19316,  19318,  23035,  24368.  33005. 
33018.  33633.  33635,  37420,  37746,  37976 
Colorado,  4933,  ?62I2.  35790.  38633 
Connecticut.  9009,  36921 
District  of  Columbia,  19106.  26495.  33638 
Florida.  2204,  3817,  9553,  1 1977.  20072,  23207 
Georgia.  33014  ^ 

Idaho.  2217.  20070 
Illinois.  24885.  25442.  25504 
Indiana.  1370.  1970.  9892,  15664,  23604. 

37742.  38197 
Iowa,  I0%9 
Kansas,  8845,  14540,  34543 
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V  EPA 

Kentucky,  6629,  32382,  37418 

Louisiana,  7428,  19373,  23597 

Maryland,  1972,  2208,  5228,  9012.  9017. 
19106.  23206,  24363.  26495.  33000 

Massachusetts.  16959.  33875.  36921 

Michigan.  8550 

Minnesota,  33631 

Mississippi.  13630 

Missouri.  12825.  12827,  12829.  12831.  14537. 
25414.  25418.  36470 
.  Montana,  27908.  32799 

New  Jersey.  7704 

North  Carolina.  33873.  38631 

North  Dakota,  9565 

Ohio.  1366.  221 1.  2909,  12590 

Oregon,  2891.  20070 

Pennsylvania.  1657.^206,  2454,  8723.  14154. 
15059.  15661.  16724.  23404.  24365, 
27471.33012.37973 

Rhode  Island.  16721.  34813.  36921 

South  Dakota.  16726 

Tennessee.  26492.  33008  -  " 

Utah.  26210.  37744 

Vermont.  34808 

Virginia,  663,  8841,  14542.  19106.  26495, 
38191 

Washington.  34821 

West  Virginia.  6627.  9559.  33002,  33010 

Wisconsm,  3404.  17551.  18883.  33875.  36917 
Air  quality  planning  purposes;  designation  of 
areas: 

California.  24368.  37090.  37976' 

Colorado.  26212 

District  of  Columbia,  3410 

Idaho.  2217.  7174,  8085 

Illinois,  4837,  7410,  25442 

Indiana,  1370 

Louisiana.  20077  ~ 

Mar>land,  3410 

Missouri.  4837.  7410.  '25418        ^^ 

Pennsylvania.  1657 

Virginia,  3410 

Wisconsin.  18883 
Grants  and  other  Federal  assistance: 

Fello\yships.  16708 
Hazardous  waste  program  authorizations: 

Minnesota.  19744 

Nebraska.  17553,34334 

Ohio,  3429 

Oklahoma.  17308 

Tennessee,  17748   ' 

Texas,  18126.  23607 

Utah.  17556.31980.34829 

Virginia,  11981,  23407.  36925 
Organization,  functions,  and  authority  delegations: 

Address  change  for  submission  of  certalf 
reports;  Region  VII.  35792 

.Environmental  Appeals  Board;  physical 
relocation.  2203 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 

1.3  Benzene  dicarboxylic  acid.  etc..  J0983 

4-(Dichloroacetyl )- 1  -oxa-4-azaspiro(4.51decaiic, 
4385 

6-Benzyladenine,  5835 

a-Hydro-w-hydroxypoly(oxvethylene).  etc.. 
'  23069 

Aluminum  tris  (O-ethylphosphonate).  11330 

Antimicrobial  formulations;  withdrawn.  14165  ,. 

Azoxystrobin.  36480  i 

Bacillus  pumilus  (GB  34).  15958 

Bacillus  pumilus  (strain  QST2808).  36476 

Bacillus  thuringiensis  Cry  IF  protein  iji  cotton. 
23073 

Bifenthrin,  23056 

Buprofezin,  37765  •    ,  • 
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Clolhianidin,  32390 
Cyprodinil,  5839 
D£canoic  acid,  7935 
Correction,  17307 
Flufenacet,  etc.,  37749 
Folpet,  10377 
Glypho&ate,  36472        * 
Hexythiazox,  10370     >^ 
Imazamox.  7428  ^ 

Imazethapyr.  13845 
Imidacloprid.  35303 
Indoxacarb,  25824,  27740 
Lactic  acid,  ethyl  ester,  and  lactic  acid,  n-butyl 

ester;  correction,  16436 
Lambda-cyhalothrin,  283 
Maneb,  etc.,  37759 
Mefenpyr-diethyl,  23038 
Mesotrione,  269 
Methoprene,  34825 
Methoxyfenozide,  32384 
Minimal  risk  active  and  inert  ingredients; 

tolerance  exemptions,  1 8550 
Modified  acrylic  polymers,  15963 
Oxadiazon;  revocation,  3425 
Pelargonic  acid  (nonanoic  acid),  793 1 
Pesticide  tolerance  processing  fees;  annual 

adjustment.  24370 
Polymers,  low-risk,  8847 
Pyraflufen-ethyl,  23046,  27729 
f^riproxyfen,  10972,25831 
S-metolachlor,  274,  15945 
Sodium  chlorate,  etc.,  2242 
Thiophanate  methyl,  5847 
Thymol  and  eucalyptus  oil,  33876 
Rewjrting  and  recordkeeping  requirements,  37087 
*  Solid  wastes: 

Hazardous  w^te;  identiflcation  and  listing — 
Exclusions,  32645 

Used  cathode  ray  tubes;  Region  111  Mid- 
Atlantic  States;  exclusion  withdrawn, 
S553 
Land  disposal  restrictions — 

Dupont  Environmental  Treatment;  Chambers 
Works  Wastewater  Treatment  Plant, 
Deepwater,  NJ;  wastewater  treatment 
sludge;  CFR  correction,  4392 
Residential  lead-based  paint  waste  disposal; 
solid  waste  disposal  facilities  and 
municipal  solid  waste  landfills; 
classification  and  practices  criteria,  36487 
Superfund  program: 

National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  update,  1537,  2247, 
2699.  13633.  19444.  23077.  23211. 
27746.27931,  27933 
Small  Business  Liability  Relief  and  Brownfields 
Revitalization  Act;  innocent  landowners; 
standards  and  practices  for  all  appropriate 
inquiry,  3430,  24888 
Withdrawn,  14339 
Toxic  substances: 

Inventory  u[>date  rule;  amendments,  848 
Polychlorinated  biphenyls  (PCBs)— 

Manufacturing  (including  import),  processing, 
and  distribution  in  commerce; 
exceptions,  4934 
Porous  surfaces  contaminated  by  spills  of 
liquid  PCBs;  use  authorization; 
amendment  in  responsk  to  court 
decision,  36927  \ 

Preliminary  assessment  informatibn  reporting — 
Benzenamine,  3-chloro-2,6-dinitro-N,N- 
•     dipropyl-4-(trifluoromethyl),  etc.,  34832 
Significant  new  uses — 
Alkoxylated  alkylpolyol  acrylates,  etc.,  15061 
Burkholderia  cepacia  complex,  35315 


Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Concentrated  animal  feeding  operations,  7176 
Metal  products  and  machinery,  25686 
Pharmaceutical  manufacturing,  12266 
Partially  withdrawn.  3483(1 
Water  pollution  control: 

National  Pollutant  Discharge  Elimination 
System — 
Concentrated  animal  feeding  operations.  7176 
Cooling  water  intake  structures  for  new 
facilities;  withdrawn.  14164,  36749 
Storm  water  discharges  for  oil  and  gas 
constrjction  activity  disturbing  1  to  5 
acres  of  land,  1 1 325 
Ocean  dumping;  site  designations — 
Historic  Area  Remediation  Site-specific 
polychlorina^  biphenyl  worm  tissue 
criterion,  l^i^2 
Water  programs: 
Oil  pollution  prevention;  CFR  correction,  4385 
Oil  pollution  prevention  and  response;  non- 
transportation-related  onshore  and  offshore 
facilities,  1348,  18890 
Water  quality  planning  and  management  and 
National  Pollutant  Discharge  Elimination 
System  Program;  total  maximum  daily 
loads;  revisions  withdrawn,  13608 
Water  supply: 

National  primary  drinking  water  regulations — 
Arsenic  standard;  clarification,  14502 

PROPOSED  RULES 

Acquisition  regulations: 

Background  checks  for  EPA  contractors 
performing  services  on-site,  2988 
Air  pollutants,  hazardous;  national  emission 
standards: 
Automobile  and  light-duty  truck  surface  coating 

operations,  78  ' 

Chemical  recovery  combustion  sources  at  kraft, 
soda,  sulfite,  and  stand-alone  semichemical 
pulp  mills,  7735 
Control  technology  determinations;  general 

provisions;  amendments.  26249 
Industrial/commercial/institutional  boilers  and 

process  heaters.  1660 
List  of  hazardous  air  pollutants,  petition  process, 
lesser  quantity  designations,  and  source 
category  list,  32606 
Metal  can  surface  coating  operations,  21 10 
Plywood  and  composite  wood  products,  1276 
Primary  aluminum  reduction  plants.  12645 
Primary  magnesium  refining  facilities.  2970 
Stationary  combustion  turbines.  1 888 
Stationary  combustion  turbines,  surface  coating 
of  metal  cans,  and  primary  magnesium 
refining.  77,  329 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Monitoring  requirements,  24692 
Stationary  gas  turbines,  18003,  31652 
Volatile  organic  liquid  storage  vessels 
(including  those  for  petroleum).  8574 
Air  pollution  control: 

Federal  operating  permit  programs — 
California  agricultural  sources;  fee  payment 
deadlines.  25548 
Interstate  ozone  transport  reduction — 
Nitrogen  oxides  budget  trading  program; 
Section  126  petitions;  findings  of 
significant  contribution  and  rulemaking; 
withdrawal  provision,  16644 
State  operating  permits  programs — 
District  of  Columbia,  18581 
Michigan,  371 10 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Nonroad  diesel  engines;  nonroad  engine 
definition,  17763 


Nonroad  diesel  engines  and  fiiel;  emissions 

standards,  28328 
On-board  diagnostic  regulations,  35830 
Air  programs: 
Clean  Air  Act;  alternate  permit  program 
approvals — 
Guam,  1 175 
Fuels  and  fuel  additives — 
Reformulated  and  conventional  gasoline; 
antidumping  program;  alternative 
compliance  periods;  extension,  2431 1 
Outer  Continental  Shelf  Regulations — 
California;  consistency  update.  1570 
Stratospheric  ozone  protection — 
Ozone-depleting  substances;  substitutes  list. 
4012.  16749,  33284 
Transportation  conformity;  rule  amendments  in 
response  to  court  decision,  38974 
Air  programs;  approval  and  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 
Alabama,  4158 
California,  11484' 
Delaware.  76.  77 
District  of  Columbia,  76,  77 
Florida,  17903 
Indiana.  11483.35191 
Maine.  23272 
Mississippi.  25313 
New  Hampshire.  6681.  6682.  10680 
New  Jersey,  10680 
New  York,  12015 
Pennsylvania,  76,  77.  37449 
Rhode  Island.  10681 
Various  States.  35348 
Vermont,  27953  "^ 

Virgin  Islands,  9043 
West  Virginia,  17763,  28806 
Air  programs;  State  authority  delegations: 

New  Hampshire,  31653 
Air  quality  implementation  plans; 

Preparation,  adoption,  and  submittal — 
8-hour  ozone  national  ambient  air  quality 

standard;  implementation,  32802 
Prevention  of  significant  deterioration  and 
nonattainment  new  source  review; 
routine  maintenance,  repair,  and 
replacement,  9614,  12014  j 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  200% 

California,  3202,  4977,  7327,  7330,  8868,  8869, 
8871,9042,  11022,  13653.  13872.  14174. 
14382.  18177.  18581.  20356,  33042, 
33665,  33899,  37447 
Colorado,  26248,  38660 
Connecticut,  ^722.  36960 
District  of  Columbia,  5246,  33665 
Florida,  2275,  3847,  20095,  23270 
Idaho,  20095 
Illinois,  4847,  25547 

Indiana,  1414,  1998,  15696,  17331,  23661 
Iowa,  1 1023 

Kansas,  8871,  14570,  34560 
Kentucky,  13247,  23270 
Louisiana,  19485 
Maryland,  1998,  2275,  5246,  5263,  9042,  9043, 

23270;  24416,  33041 
Massachusetts,  17002,  36960  A 

Michigan,  8574  ^ 

Mitinesota,  33665 
Missouri,  4842,  4847,  12886,  12887,  14570. 

36527 
Nevada,  2954,  4141 
New  Hampshire,  37994 
New  Jersey,  23662 
New  York,  17573 
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north  Carolina,  33898,  38660 
Ohio,  2276,  2969 
Oregon,  2953,  20095 

Ifennsylvania,  2476,  8727,  14173,  15138,  15696, 
16748,  23430,  24417,  27513,  33043, 
37993.  38266 
fthode  Island,  7476,  36960 
:  outh  Dakota,  3848 
Tennessee,  26556,  33042 
Texas,  36756 
litah,  14379,  26248 
Virginia,  723,  5246,  38268 
\/est  Virginia,  6681,  %  15,  33041,  33043 
Wisconsin,  3478,  17576,  18934,  36959 
Afi  quality  planning  purposes;  designation  of 
areas: 
California,  13653,  14382' 
Colorado,  26248 
Illinois,  4847 

Indiana,  1414  ^ 

Missouri,  4847 
Wisconsin,  18934 
Endangered  and  threatened  species;  pesticide 

regulation,  3786,  12013 
Hazardous  waste: 

Identification  and  listing — 
Exclusions,  531 

Hazardous  waste  mixtures;  wastewater 
treatment  exemptions  (headworks 
exemptions),  17234 
Hazardous  waste  program  authorizations: 
Nebraska,  17576 
Oklahoma,  17332 
pCennessee,  17767 
Texas,  18177 
Utah,  17577      ' 
Virginia,  12015 
Human  testing;  standards  and  criteria,  24410 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
AUethrin,  etc.;  nomenclature  changes,  19170 
Antimicrobial  formulations  for  food-contact 
1 1    ,  surface  sanitizing  solutions;  active  and  inert 
1 1      ingredients,  37778 
Humates,  35349 
Indoxacarb,  18582 
Methoprene,  etc.,  7097 
Propanoic  acid  and  its  calcium  and  sodium  salts, 

1575 
Propylene  oxide,  etc.;  nomenclature  changes, 
18935 
Radiation  protection  programs: 
Transuranic  radioactive  waste  for  disposal  at 
Waste  Isolation  Pilot  Plant;  waste 
characterization  program  documents 
availability — 
Argonne  National  Laboratory-East  Site,  IL, 

4977 
Hanford  Site,  WA,  33429 
Savannah  River  Site,  SC,  12887 
Sehi-annual  agenda,  30942 
Small  Business  Liability  Relief  and  Brownfields 
Revitalization  Act;  implementation: 
All  Appropriate  Inquiry  Negotiated  Rulemaking 
Committee — 
Establishment  and  meeting,  16747 
Meetings,  25312,33898 
]  '(Kleral  standards  for  conducting  all  appropriate 
inquiry;  negotiated  rulemaking  committee; 
intent  to  establi^,  10675 
Solid  wastes:  / 

Hazardous  waste;  identiflcation  and  listing — 

Exclusions,  36528 
I  'roject  XL  (excellence  and  Leadership) 
program;  site-specific  projects — 
Anne  Arundel  County  Millersville  Landfill, 

Severn,  MD,  25550 
IBM  semiconductor  manufacturing  facility, 
Hopewell  Junction,  NY,  18052 


State  underground  storage  tank  program 
approvals — 
Pennsylvania,  329 
Waste  management  system;  testing  and 

monitoring  activities;  methods  innovation, 
2276 
Superfund  program: 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  update,  1580,  2277, 
2726,  4429,  %15,  23094,  23939,  27954 
Small  Business  Liability  Relief  and  Brownfields 
Revitalization  Act;  innocent  landowners; 
standards  and  practices  for  all  appropriate 
inquiry,  3478 

Toxic  chemical  release  reporting;  community 
right-to- know — 

North  American  Industry  Classification 
System,  13872 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Pharmaceutical  manufacturing,  12276 
Water  pollution  control: 
Clean  Water  Act — 

Waters  of  United  JSutes;  definition,  1991, 
%13 

National  Pollutant  Discharge  Elimination 
System — 
Cooling  water  intake  suiictures  at  Phase  II 
.existing  faciUties;  retirements;  data 
availability,  13522 
Ocean  dumping;  site  designations — 

Columbia  River  mouth,  OR  and  WA,  1 1488 
Water  programs: 
Oil  pollution  prevention  and  response;  non- 
transportatiorr^related  onshore  and  offshore 
facilities,  1352 

Pollutants  analysis  test  procedures;  guidelines — 
Detection  and  quantitation  concepts 

assessment;  technical  support  document, 
11791 

Detection  and  quantitation  procedures,  1 1770 
Water  quality  standards — 

South  San  FraiKisco  Bay,  CA;  copper  and 
nickel;  Federal  aquatic  life  water  quality 
criteria  withdrawn,  37926 
Water  supply: 
Underground  injection  control  program — 
Florida;  Class  I  municipal  wells,  23666, 
23673 

Florida;  Class- 1  municipal  wells;  meetings, 
33902 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  288, 
1454,  2333,  3524,  3879,  4466,  4467,  5635, 
5636,  5637,  6145,  8013,  8751,  8752,  8753, 
8755,  8887,  8890,  9648,  9649,  10009,  10010, 
10715,  10717,  10718,  10719,  10720.  10721, 
11389,  11544,  11546,  11547,  11833,  12069, 
12346,  12901,  13298,  13299,  13909,  13911, 
14972,  14973,  14975,  16020,  16021,  16023, 
16282,  16505,  16506,  16507,  16508,  17631, 
17937,  19201,  19203,  19810,  19986,  20137, 
20138,  20140,  20141,  23123,  23124,  23126, 
23127,  23128,  23454,  23455,  24734,  24736, 
25367,  27057,  27059,  27070,  27555,  27793, 
27796,  28002,  32746,  33688,  33932,  35207, 
35209,  35210,  36545,  36981,  37808,  38322 
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Air  pollution  control: 
Citizens  suits;  proposed  settlements — 
American  Lung  Association.  28824 
Communities  for  a  Better 'Environment  et  al., 

1845 
Engine  Manufacturers  Association  et  al., 

35211 
Louisiana  Environmental  Action  Network  et 

al.,  10454 
Medical  Advocates  for  Healthy  Air  et  al.,  ' 

32748  •      ♦ 

Ohio  Citizen  Action  et  al.,  8591 
Our  Children's  Earth  Foundation,  23457 
Sierra  Club,  14976 
Sierra  Club  et  al.,  6147 
EMFAC20O2  motor  vehicle  emission  factor 

model;  official  release  for  use  in  California, 
15720 
Settlement  agreements — 

Aniek  Instruments,  26604 
State  operating  permits  programs — 
California,  37149 
Louisiana,  34605 
New  Yoric  2763 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
California  pollution  control  standards — 
Federal  preemption  waiver  request  and 
within-scope  waiver  request;  decision. 
19811  • 

Air  programs: 

State  implementation  plans;  adequacy  status  for 
transportation  conformity  purposes — 
California,  22694 
Colorado,  5638 
Kansas,  33690 
Louisiana,  32748 
New  Jersey.  32749 
Pennsylvania,  31700 
Wisconsin,  23714 
Stratospheric  ozone  protection — 
Methyl  bromide;  process  for  exempting 
critical  uses,  24737 
Air  programs;  State  authority  delegations: 
Pennsylvania.  14617 
Washington,  25875 
Air  quality;  prevention  of  significant  deterioration 
(PSD): 
North  Dakota  and  Montana;  Class  I  increment    " 
consumption;  dispersion  modeling  analysis,  - 
28211,37150 
Permit  determinations,  etc. — 
Kendall  New  Century  Development,  IL. 

35882 
Massachusens,  3588 1 
Michigan,  20385 
Minergy  Detroit  LLC;  MI,  13701 
Muhl-Hei,  Inc.,  11548 
Nucor  Steel,  2537 

Sierra  Pacific  Industries.  WA.  23986 
Sumas  Energy  2.  WA,  23987 
Committees;  establishment,  renewal,  termination, 
etc.: 
Clean  Air  Compliance  Analysis  Advisory 

Council,  7531 
Environmental  Economics  Research  Strategy 

Advisory  Panel,  37151        ^ 
Environmental  Policy  and  Technology  National 

Advisory  Council,  32482 
Microbial  and  Disinfectants/Disinfection 

Byproducts  Advisory  Committee,  23715 
National  Environmental  Education  Advisory 

Council,  16794 
National  Pollution  Prevention  and  Toxics 

Advisory  Committee,  16026 
Science  Advisory  Board.  10241,  11082,  17797, 
23131,  23132,  35212,  35883 
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Confidential  business  information  and  data 
transfer.  7534,  8892,  8893.  8894.  1 1084. 
11085.  11833.  11835.  16795.  17363.  17364. 
.18202.  19987.  25881 
Environmental  management  systems: 

Sector  Strategies  Program:  program  launch  and 
participants  selection.  23303 
Environmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability.  365.  2539,  3526.  5019. 
6449.  7535.  9651.  1 1087.  12349.  15166. 
165 10.  1^800.  20386.  25023.  26605. 
28213.  32486.  35407.  36983.  38323 
Weekly  receipts.  365.  1458.  2538.  3526. 
5018.  6449.  7536.  8506.  %50.  1 1086. 
12348.  13911.  15165.  16511.  17801. 
19206.  20386.  2.3457.  25023.  26606. 
28212.  32486,  33934.  35406.  36982. 
38324 
Appalachia,  WV.  KY.  VA.  and  TN: 

moumaintop  mining/valley  fill  operations. 
32487 
Coastal  nonpoint  pollution  control  programs: 
States  and  territories — 
Maine.  27535 
Minnesota,  12675 
Northern  Mariana  Islands.  38309 
Texas.  16784 
Environmental  staternents:  notice  of  intent: 
Coastal  nonpoint  pollution  control  programs; 
States  and  territories — 
American  Samoa.  24726 
North  Carolina.  24726 
Port  of  New  York  and  New  Jersey; 

comprehensive  port  improvement  plan. 
19207 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Air  and  Radiation  Office  Environmental 

Internship  Program.  12071 
American  Chemical  Council;  Environmental 
Statistics  Research;  Human  Exposure 
Related  Data;  Novel  Analyses.  32036 
Coastal  recreation  waters  adjacent  to  beaches; 
microbiological  testing  and  monitoring. 
15446 
Compliance  Assistance  Centers.  1 8205 
Comprehensive  Environmental  Response. 

Compensation  and  Liability  Act;  hazardous 
waste  cleanup  at  Federal  facilities;  non- 
Federal  stakeholder  involvement.  1 98 1 3 
Environmental  Compliance  Program.  15167 
.    Environmental  Justice  Collaborative  Problem- 
Solving  PrograiTi.  33934 
Environmental  Professional  Intern  Program, 

6739 
Great  Lakes  National  Program,  6450 
■  Investigator-initiated  grants  program.  1 1 390 
Mercury  lamp  recycling  outreach  program. 

25368 
Mobile  Source  Outreach  Assistance 

Competition.  19525 
National  Environmental  Information  Exchange 

Network  Program.  9652 
Oper^or  training.  37152 
Pollution  Prevention  Information  Network. 

13912 
Pollution  Prevention  Program,  11391 
Regional  Pesticide  Environmental  Stewardship 

Program,  13301 
Region  III  Strategic  Agriculture  Initiative 

Program,  38325 
State  Innovation  Program,  34944 
.Tribal  children;  lead  poisoning  exposure  and 
risks;  educational  outreach  and  baseline 
assessment,  1603 


Tribal  pesticide  and  special  projects.  7539 
Wastewater  security;  operator  training  program. 

37490 
Water  Quality  Allocation  Program.  1 3303. 

14977 
Grants.  State  and  local  assistance: 

Grantee  performance  evaluation  reports — 
North  Carolina.  772 
Tennessee.  772 
Integrated  risk  information  system: 

Health  effects  of  chronic  exposure  to  chemical 

substances;  information  request  and 

workshop.*5870 
Inventions,  Government-owned;  availability  for 

.licensing.  25371.  34605 
Meetings: 
2003  Resource  Conservation  and  Recovery  Act 

National  Meeting.  12904 
Acute  Exposure  Guideline  Levels  for  Haz^dous 

Substances  National  Advisory  Committee, 

8506.31700 
Agricultural  Worker  Protection  Program; 

w  orkshop.  1 1 549 
Air  quality  criteria;  ozone  and  related 

photochemical  oxidants;  peer-review 

workshop.  17365 
Analysis  of  Pollutants  in  Environment;  Annual 

Conference.  8592 
Asbestos  Cancer  Risk  Assessment;  peer 

consultation  workshop.  5873 
■    Asbetos  mechanisms  of  toxicity;  workshop. 

23133 
Association  of  American  Pesticide  Control 

Officials/State  FIFRA  Issues  Research  and 

Evaluation  Group.  28214 
Children's  Health  Protection  Advisory 

Committee,  10011,  37490 
Clean  Air  Act  Advisory  Committee.  9079, 

28003 
Clean  Air  Scientific  Advisory  Committee,  3527 
Closing  the  gap;  innovative  responses  for 

sustainable  water  infrastructure,  1 182 
Drinking  water  distribution  systems;  public 

stakeholders.  17041 
Environmental  Financial  Advisory  Board,  5290 
Environmental  Laboratory  Advisory  Board, 

23458 
Environmental  Poliqy  and  Technology  National 

Advisory  Council,  1458.  2334,  8507, 

15723,  20388.  25605,  27797.  35674       " 
Environment  and  Aging;  National  Agenda. 

10238 
Exposure  Modeling  Work  Group.  10455.  33690 
RFRA  Scientific  Advisory  Panel.  8593.  24740, 

32488,  32490,  37809 
Good  Neighbor  Environmental  Board.  3529, 

13702 
Gulf  of  Mexico  Program  Citizens  Advisory 

Committee,  28003 
Gulf  of  Mexico  Program  Management 

Committee,  8756 
Hazardous  waste  management  in  research  and/ 

or  academic  laboratories;  stakeholders, 

33121 
Local  Government  Advisory  Committee,  1 1087 
Metals;  in  vitro  and  in  vivo  testing  methods; 

bioavailability  workshop.  13306 
Mobile  Sources  Technical  Review 

Subcommittee.  25371  ^ 

National  Drinking  Water  Advisory  Council,. 

11836,17365,33691 
National  Tribal  Conference  on  EnvironmenHr 

Management,  20142,  25684 
Ozone  Transport  Commission,  8895,  38039 
Perfluorooctanoic  acid;  fliiorinated  telomers; 

enforceable  consent  agreement 

development,  18626 


Pesticide  Program  Dialogue  Committee,  1 704 1 
Science  Advisory  Board,  2765.  3024.  4775, 
6913,  6914,  7372,  7789.  10240.  10241, 
12905.  13306.  13916.  16512,  17802, 
17803.  17939.  22377.  25882,  28215, 
33123,  33692,  34945,  37490 
Scientific  Counselors  Board  Executive 

Committee,  17804 
State  and  Tribal  Toxics  Action  Forum,  I23i49. 

27071 
State  FIFRA  Is-sues  Research  and  Evaluation 

Group.  11836,  16796 
Stratospheric  ozone  protection;  methyl  bromide 
critical  use  exemption  and  allocation 
planning;  stakeholders,  32750 
Tribal  Pesticide  Program  Council,  7112 
~  U.5.  Government  Representative  to  Commission 
for  Environmental  Cooperation — 
Governmental  Advisory  Committee,  19208 
National  Advisory  Committee.  19208 
Water  programs;  pollutant  analysis  test 

procedures  for  detection  and  quantitation; 
guidelines.  85% 
Municipal  solid  waste  landfill  permit  programs; 
adequacy  determinations: 
Northern  Mariana  Islands.  366 
Pesticide,  food,  and  feed  additive  petitions: 
AIco  Chemical.  1846 
BASF  Corp..  7542.  14628.  34950 
Bayer  CropScience.  10458.  10464.  1 1088. 

13703.  19991 
Bayer  CropScience  et  al..  24458 
Dow  AgroSciences.  2027.  25883 
E.I.  du  Pont  de  Nemours  &  Co.,  9660 
Eastman  Chemical  Co.,  34955 
Holliday  Pigments  Ltd.,  11843 
Imazethapyr,  370 

Interregional  Research  Project  (No.  4),  103, 
2032,4470,  11093.  11846.  11850.  13917, 
14619,  14622,  16040,  16046.  19528,  27799 
Interregional  Research  Project  (No.  4)  et  al., 

5880.7554.10469.11096 
ISK  Biosciences  Corp..  24463.  28218 
Janssen  Pharmaceutica  Inc.,  7548 
Jeneil  Biosurfactant  Co.,  25026 
KIM-CI,  LLC,  26607 

Makhteshim-Agan  of  North  America,  Inc.,  1 182 
Makhteshim-Agan  of  North  America.  Inc..  et 

al..  24467 
Mycogen/Dow  AgroSciences.  1 1 1(X) 
Siemer  &  Associates.  Inc..  10474 
Syngenta  Crop  Protection,  Inc..  8896.  13920, 

13924 
Syngenta  Seeds.  Inc.,  33942,  34959 
Valent  U.S.A.  Corp.,  4475.  37813 
Pesticide  programs: 
Organophosphates;  risk  assessments; 
availability,  etc. — 
Dicrotophos.  5874 
Oxadiazon.  8016 
Restricted  use  pesticides;  applicators 
certification;  State  plans — 
Kansas.  18633.  36984 
Risk  assessments — 
Carijaryl.  16030 
Imazalil.  37809 
MGK  Repellent,  26,  28216 
Tolerance  reassessment  decisions — 
4-Chlorophenoxyacetic  acid,  23304 
Asulam,  2022 
Difenzoquat,  etc.,  23134 
Diuron,  16032 
Fenbuutin-oxide,  13309 
Imazalil,  11837 
■  Norflurazon,  10455 
Tebuthiuron,  16038 
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P  :  iticide  registration,  cancellation,  etc.: 
\griVir  LLC  el  al..  32493 
\trazine,  9652 
JASF  Coip.,  34947 
JASF  Corp.  et  aL,  16028 
Jayer  CropScience  LP  et  al..  368,  5875.  19988 
Jayer  Environmental  Science,  32495 
Jenomyl.  10456 
"hromated  copper  arsenate  wood  preservative 

products,  17366 
Dow  AgroSciences  LLC,  6147.  11839 
Eaton  JT  &  Co.  Inc.  et  al.,  36786 
;PTC,  9655 
jlycoGenesys,  3025 
htemational  Paint  Inc.  et  al.,  2025 
nterregional  Resewch  Project  (No.  4),  11841, 

32497 
SK  Biosciences  Corp.,  24455 
SK  Biosciences  Corp.  et  al.,  31701 
eneil  Biosurfactant  Co.,  24456 
Celler  &  Heckman  LLP,  16034 
Monsanto  Co.,  16036  , 

'lant  Products  Co.  Ltd..  17372 
propanil,  38328 

Itodenticide  cluster  (brodifacouin,  etc.); 
ecological  assessment,  4468,  19990 
:  lyngenta  Crop  Protection,  Inc.,  5876,  32501 
Syngenta  Crop  Protection,  Inc.,  et  al.,  18635 
Syngenta  Seeds,  34949 
Thiram,  %56 
Toagosai  Co.,  Ltd.,  32503 
Triallate,  13308 

Wellmark  International  et  al.,  13307 
Zep  Manufacturing  Co.  et  al.,  3781 1 
Pesticides;  emergency  exemptions,  etc.: 
(Z,E)-3,l3-octadecadienyl,  etc.,  26611 
Carbofuran,  27802 
Coumaphos,  etc.,  8597,  24469 
Myclobutanil,  24473 
Process  revisions  pilot,  20145 
Quinoxyfen,  14626 
Pesticides;  experimental  use  permits,  etc.: 
BASF  Corp.,  11855 
Circle  One  Gl<<bal,  Inc.,  34962 
Great  Lakes  Fishery  Commission,  17374,  17375 
HBB  Partnership,  27805 
Monsanto  Co.,  16050,  19995 
Mycogen  Seeds/Dow  Agrosciences  LLC,  1 1 103 
Mycogen  Seeds/Dow  Agrosciences  LLC  et  al., 
J       12073 

Nutra-Park  Inc.,  17805 
yalent  BioSciences  Corp.,  8900 
Rcftons  and  guidance  documents;  availability,  etc.: 
Air  pollution;  standards  of  performance  for  new 
stationary  sources  and  hazardous  air 
pollutants,  new  stationary  sources  and 
national  emission  standards — 
.  Applicability  determination  index  database 
system;  applicability  and  monitoring; 
regulatory  interpretations;  clariflcation, 
7373 
i^ir  pollution  control — 

Particulate  matter;  air  qK^ty  criteria,  36985 
i  lenzene;  toxicological  reviewSqoncancer 

effects,  18640  ^v. 

(^arcinogen  risk  assessment  and  cancer 

susceptibility  assessment  from  early-life 
exposure  to  carcinogens,  10012,  17941 
C  'hild-SpeciOc  Exposure  Factors  Handbook, 

32037 
(tiean  Water  Act- 
Section  319  nonpoint  source  grants  awarded 
to  Indian  Tribes;  guidelines,.  23458 
C  linch  and  Powell  Valley  Watershed  Ecological 

Risk  Assessment,  12351 
[|orrective  action  activities  completion  at  RCRA 
facilities,  8757 


Cumulative  Risk  Assessment  Framework,  28825 
Ecoregional  nutrient  criteria  documents,  557 
Enforcement  and  Compliance  History  Online 

Web  site,  4777 
Environment  and  Aging;  National  Agenda, 

27556 
Estuarine  and  coastal  marine  waters;  nutrient 
criteria  technical  guidance  manual,  560 
Food  Quality  Protection  Act^ 
Primisulfuron-methyl;  tolerance  reassessrhent 
progress,  etc.,  2036 
Health  Effects  Test  Guideline;  Skin 

Sensitization,  14635 
Interim  Guidance  for  Community  Involvement 
in  Supplemental  Environmental  Projects, 
35884 
Land  disposal  restrictions — 

Mercury-bearing  hazardous  waste;  treatment 
standards,  4481 
National  Children's  Study;  remote  collection  of 

data;  innovative  technologies,  1849 
National  Health  and  Nutrition  Examination 
Surveys:  Goldmine  of  Data  for 
Environmental  Health  Analyses;  handbook 
for  use  of  data,  36986 
North  American  Cooperation  in  Conservation  of 

Biodiversity;  Strategic  Plan,  13930 
Onsite  and  Clustered  (Decentralized) 
Wastewater  Treatment  Systems — 
Management  Guidelines,  15172 
Management  Handbook,  15170 
Permitting  information  and  Federal  facility 

identification;  data  standards,  25029 
Pesticide  registrants;  pesticide  products  labeling 

under  National  Organic  Program,  10477 
Pesticides — 

Data  submitter  rights  for  data  submitted  in 

support  of  tolerance  actions,  1 8977 
-Pesticide  import  tolerances  or  maximum 
residue  levels;  North  American  Free 
Trade  Agreement  standards;  data 
requirements,  18638 
Policy  guidance  documents;  procedures 
concerning  development,  modification, 
and  implementation,  11856 
Printing  facilities;  Title  V  permits;  technical 

support  document,  5639 
Public  Involvement  Policy;  public  involvement 
in  regulatory  and  program  implementation 
decisions,  33946 
Reference  dose  and  reference  concentration 

processes;  review,  27805 
U.S.  Greenhouse  Gas  Emissions  and  Sinks 

Inventory  ( 1 990-200 1 ),  6450 
World  Trade  Center  disaster;  exposure  and 
human  health  evaluation  of  airborne 
pollution  and  toxicological  effects  of  fine 
particle  matter,  10723  * 

Technical  peer  review  meeting,  36546 
Youth  and  Environment  Training  and 

Employment  Program  Funds;  2003  FX 
allocation,  memorandum,  33692 
Superfund;  response  and  remedial  actions, 
proposed  settlements,  etc.: 
Anniston  Lead  Site,  AL,  1 8640 
Casmalia  Disposal  Site,  CA,  38331        ^    '. 
Central  Steel  Dnim  Site,  NJ,  28222 
City  Chemical  Corp.  Site,  NJ,  1 186 
Commodore  Semiconductor  Group  Site,  PA, 

4203 
Franklin  Street  Site,  MA,  24475 
Great  Lakes  Container  Corp.  Site,  MO,  33124 
Horseshoe  Bend  Dump  Site,  TN,  34964 
Ithaca  Gun  Co.  Site,  NY,  6916 
Jack  Goins  Waste  OjJ  Site,  TN,  2766,  5885 
Johnstown  Landfill  Site,  NY.  374 
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Joyce  National  Powder  Co.  Site,  PA,  18641 
Koppers  Charleston  Site,  SC,  1850 
Louisiana  Oil  Recycle  &  Reuse  Site,  LA,  1 1550 
Meadowlands  Plating  &  Finishing  Site,  NJ; 

11105,35214 
National  Electric  Coil  Site.  KY,  14636 
Nelson  Galvanizing  Site,  NY,  24740 
NL  Industrie^  (Taracorp)  Site,  IL,  2334 
Ohio  Drum  Site,  OH,  19997 
PCB  Treatment  Inc.  Site,  KS  and  MO,  23306, 

26613,  26614,  26615 
Petroleum  Products  Site.  GA,  33692 
Prestige  Chemical  Co.  Site,  GA,  33693 
Rocky  Flats  Industrial  Park  Site,  CO,  36986, 

36988 
Sealand  Restoration  Site,  NY,  15173 
Shenandoah  Road  Groundwater  Contamination 
Site.  NY,  15173  •    - 

Solitron  Microwave  Site,  FL.  7559 
Southern  Solvents  Site,  FL,  27806 
Stickney  Avenue  Landfill  and  Tyler  Street 

Dump  Sites,  OH.  6916 
Tinkhams  Garage  Site,  NH,  13310 
Upper  Tenmile  Creek  Mining  Area  NFL  Site 

et  al.,  MT.  3880 
Vienna  PCE  Site,  WV,  3026 
Wade/ABM  Site,  PA.  26616 
Superfund  program: 
Federal  Agency  Hazardous  Waste  Compliance 
Docket;  Federal  facilities;  list  update,  107, 
2817 
Prospective  lessee  agreements— 

Allied-Signal  property.  Baltimore.  MD.  17377 
Prospective  purchaser  agreements^ 
BKK  Landfill  Site.  CA,  32750 
Des  Moines  TCE  Site,  lA,  33124 
Ithaca  Gun  Co.  Site,  NY,  6915 
Southern  Solvents  Site,  FL,  32037. 
Toxic  and  hazardous  substances  control: 
1 ,2-ethylene  dichloride  testing;  enforceable 

consent  agreement,  33125 
Chemical  substances  release  and  detection  in 
environmental  media;  substantial  risk 
reporting;  policv  clarification  and  guidance, 
33129 
Endocrine  Disruptot  Screening  Program; 

chemical  selection  approach  for  initial  list, 
.  8901 
Hazardous  chemical  reporting;  community  right- 
to-know;  change  of  contractor  handling 
trade  secret  claims,  6149 
Interagency  Testing  Commitiee  report — 
^  Receipt  and  comment  request.  8976 
Lead-based  paint  activities  in  target  housing  and 
<    child-opcupied  facilities;  State  and  Indian 

TribCyauthorization  applications — 
Missi^ppi,  27557 

Dakota.  1059,  17378 
New  chemicals — 

Receipt  and  status  information,  4777.  4782. 
8599,  8602,  14637.  1^532.  25605.  . 
27559,37153,37820 
Test  marketing  exemption  approvals,  28004, 
32505 
Waste  Isolation  Pilot  Plant;  determinations  of 
compliance  with  applicable  Federal 
environmental  laws  (2000-2002),  25032     - 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Alaska;  oil  and  gas  extraction  facilities  on  north 
slope  of  Brooks  Range;  general  permit, 
27806 
Colorado;  Federal  facility  small  municipal 

separate  storm  sewer  systems;  storm  water 
discharges;  general  permit,  8902 
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Water  pollution  control: 
Clean  Water  Act — 

Class  II  administrative  penalty  assessments, 

23306,  32507 
Michigan;  Section  404  permit  program; 

informal  review  flndings.  772 
Sewage  sludge;  use  or  disposal  standards; 
regulatory  review.  17379 
Great  Lake  System;  bioaccumulative  chemicals 
of  concern  mixing  zones  prohibition 
approved;  water  quality  guidance.  26616, 
33141 
Marine  discharges  of  vessel  sewage,  prohibition; 
petitions,  etc. — 
New  Jersey,  15724.  35214 
Marine  sanitation  device  standard;  petitions — 

Connecticut.  4489  ) 

McMurdo  Sound.  Antarctica;  ocean  disposal  of 
man-made  ice  piers;  general  permit  to 
National  Science  Foundation.  775.  7536 
National  Pollutant  Discharge  Elimination 
System — 
Alaska;  log  transfer  facilities;  general  permits. 

2540 
Colorado;  Federal  facility  small  municipal 
separate  storm  sewer  systems;  storm 
water  discharges;. general  permit,  35408 
,    Storm  water  discharges  from  construction 
activities;  general  permit,  6451.  7651 
Storm  water  discharges  from  small  municipal 
separate  storm  sewer  systems  in  various 
New  England  States.  23308 
Total  maximum  daily  loads — 

Arkansas;  state- wide  waters  list,  13310, 

36547 
Big  Creek  and  Boeuf  River/Big  Colewa 

Bayou,  LA,  4490 
Big  Creek.  LA.  1850 
Calcasieu  and  Ouachita  river  basins.  LA. 

13311 
California;  water  quality  limited  segments  and 

associated  pollutants.  33693 
Mermentau  and  Vermilion/Teche  river  basins. 

LA.  20388 
Ouachita  river  basin.  LA.  1 1858 
Wisconsin;  availability  of  list  decisions, 
36790 
Water  programs: 

National  Clean  Water*Act  Recognition  Awards; 
application  and  nomination  information 
availability.  11858 
Water  quality  trading  policy.  1608 
Water  supply: 

Public  water  supply  supervision  program — 
Georgia.  2336 
Louisiana.  36548 
Mississippi.  1 1550 
Nebraska.  18979 
New  York,  16513 
South  Carolina,  2335 
Virginia,  22695 
West  Virginia,  18979 
Safe  Drinking  Water  Act — 
Arsenic  treatment  demonstrations.  19208 

Environmental  Quality  Council 

See  Council  on  Environmental  Quality 

Equal  Employment  Opportunity 
Commission 

PROPOSED  RULES 

Semi-annual  agenda,  31 1 16 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  25372, 

34964,  34%5,  36874,  36988 


Executive  Office  of  the  President 

See  Council  on  Environinental  Quality 

See  Management  and  Budget  Office 

See  National  Drug  Control  Policy  Office 

See  Presidential  Documents 

See  Science  and  Technology  Policy  Office 

See  Trade  Representative,  Office  of  United  States 

Export-Import  Bank 

NOTICES 

Egypt;  equipment  and  other  goods  and  services 
to  produce  anhydrous  ammonia  from  natural 
gas;  finance  application,  36548 
India;  pure  terephthalic  acid;  goods  and  services 
sent  on  behalf  of  U.S.  exporters;  finance 
application,  10015 
Meetings: 
Advisory  Committee,  12076,  27563 
Sub-Saharan  Africa  Advisory  Committee, 
1 1394.  34606 
Meetings;  Sunshine  Act,  37158 
Mexico;  equipment  and  other  goods  and  services 
to  produce  non-automotive  flat  glass;  finance 
application,  36548 
Russia: 
Metallurgical  coal;  goods  and  services  sent  on 
behalf  of  U.S.  exporter;  finance 
application,  4203 

Farm  Credit  Administration 

RULES 

Farm  credit  system:  ' 

Funding  and  fiscal  affairs,  loan  policies  and 
operations,  and  funding  operations — 
Asset-backed  and  mortgage-backed  securities 
investments;  capital  adequacy.  15045. 
33347 
Capital  adequacy;  miscellaneous  amendments, 
18532.33617 

PROPOSED  RULES 

Farm  credit  system: 
Borrower  rights.  5595 
Effective  interest  rates  and  related  loan 
information;  disclosure.  5587 
Domestic  and  international  lending; 

miscellaneous  amendments,  27757 
Farmers,  ranchers,  and  aquatic  producers  or 
harvesters;  eligibility  and  scope  of 
financing.  23425 
Meeting.  23426 
Regulatory  burden  statement.  26551 
Semi-annual  agenda.  31298 

NOTICES 

Farm  credit  system: 
Loan  policies  and  operations — 

Loan  syndication  transactions.  2540.  8764. 
19538.  ?7824 
Federal  Farm  Credit  Banks  Funding  Corporation 
and  Farm  Credit  System  banks;  market  access 
agreement.  2037 
Meetings;  Sunshine  Act.  561,  3880,  8507,  8764, 

14233,  17042,  23461,  34388 
Reports  and  guidance  documents;  availability,  etc.: 
Federal  Farm  Credit  Banks  Funding  Corporation 
and  Farm  Credit  System  banks;  market 
access  agreement,  19539 

Farm  Credit  System  Insurance 
Corporation 

PROPOSED  RULES 

Semi-annual  agenda,  31308 


Farm  Service  Agency 

RULES 

Farm  marketing  quotas,  acreage  allotments,  and 
production  adjustments: 
Acreage  reporting  and  common  provisions, 

16170 
Tobacco,  fiue-cured,  34777 
Program  regulations: 
Farm  Security  and  Rural  Investment  Act — 

General  credit  provisions.  7693 
Loan  and  grant  program  funds;  allocation 
methodology  and  formulas.  14527 
Correction.  17153 

PROPOSED  RULES 

Farm  marketing  quotas,  acreage  allotments,  and 
production  adjustments: 
Tobacco  marketing  cards,  penalties, 
identification  of  marketings,  and 
recordkeeping  and  reporting  requirements, 
1556 
Program  regulations: 
Servicing  and  collections — 

Farm  loan  juograms  account  servicing 
policies;  30-day  past-due  period 
elimination,  1170 
Value-added  producer  grants  and  agricultural 
innovation  centers,  35321 
Special  programs: 

Farm  Security  and  Rural  Investment  Act  of 
2002;  implementation — 
Loan  eligibility  provisions,  17316 
Indian  Tribal  Land  Acquisition  Program; 

revision,  12309 
Minor  Program  loans,  17320 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  1812, 

6400,  16756,  17337,  17769.  23102,  25316. 

25317.  25562,  2701 1,  33090,  33469,  33470, 

37795,  38285 
Crambe  and  sesame  seed  designated  as  eligible 

oilseeds:  Marketing  Assistance  Loan 

Deficiency  Payments,  and  Direct  and  Counter 

Cyclical  Program,  15703 
Environmental  statements;  availability,  etc.: 
Conservation  Reserve  Program,  24848 

Federal  Accounting  Standards 
Advisory  Board 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Agency  charter  renewal,  7789 
Reports  and  guidance  documents;  availability,  etc.: 
Accounting  for  Fiduciary  Activities;  new 

exposure  draft.  23715 
Accounting  for  Imputed  Intra-Departmenlal 

Costs;  SFFAS  No.  4  InlerpreUtion,  23309 
Federal  Financial  Accounting  Standards — 
Eliminating  Category  National  Defense 
Property,  Plant  and  pquipment,  26618 
Homeland  Security  Act  of  2002;  Questions  and 

Answers;  technical  bulletin,  36790 
U.S.  Government  Consolidated  Financial 
Report — 
Intended  Audience  and  Qualitative 

Characteristics,  7790 
Selected  Standards,  7790 

Federal  Aviation  Administration 

RULES 

Administrative  regulations: 
Flight  Operational  Quality  Assurance  Program 
information;  protection  fix)m  disclosure, 
38594 
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I  i  r  carrier  certification  and  operations: 

Aging  airplane  safety:  inspections  and  records 

reviews,  5782 
Collision  avoidance  systems.  15884 
Flightcrew  compart  neni  access  and  door 

designs.  17514 
Fuel  lank  system  safety  assessments: 

compliance  deadline  extension;  correction. 
37735 
ii  rcraft: 

Repair  stations.  1 2542 
Correction.  17545 
i^lrcraft  registration: 

Registration  requirements:  court  of  competent 
jurisdiction:  term  clarification.  10316 
i^i  rmen  certification: 

Ineligibility  for  ainnan  certificate  based  on 

security  grounds.  3772 
Operation  Enduring  Freedom:  relief  for 

participants.  36902 
Robinson  model  R-22  or  R-44  helicopters; 
special  pilot  training  and  experience 
requirements.  39 
Alports: 

Airport  noise  compatibility  planning:  CFR 
correction.  6608 
Aikpace: 

Construction  or  alteration  in  vicinity  of  private 
residence  of  President  of  United  States. 
19730 
Con-eftion.  23583 
Ailt  traffic  operating  and  flight  rules,  etc.: 
\laska:  Instrument  Flight  Rules  Area 
Navigation  operations  using  Global 
Positioning  Systems  (SFAR  No.  97).  14072 
l^rea  navigation  and  miscellaneous  amendments. 

16943 
prand  Canyon  National  Park,  AZ;  special  flight 
rules  in  vicinity — 
Commercial  air  lour  limitation.  15657 
Special  flight  rules  area  and  flight  free  zones: 
modification  of  dimensions.  9496 
raq:  flights  within  territory  and  airspace; 
prohibition  removed.  1 7870.  35524 
^iagara  Falls.  NY:  special  flight  rules  in 
vicinit) — 
Canadian  flight  management  procedures, 
9792 
Vashington,  DC  metropolitan  area:  special       ^ 
flight  rules  in  vicinity:  enhanced  security 
features.  7684 
Airworthiness  directives: 
Aercispatiale.  19326,  36451 
.  ^gusta  S.p.A..  9504.  37957 
f  irbus.  16.  486.  4378.  4889,  5812.  14894, 

28119.28697,37071 
Air  Cruisers  Co..  4897 
iLir  Tractor,  Inc..  18.  13221.  16198 
-  iPEX  Aircraft.  7904 
I  lAE  Systems  (Operations)  Ltd..  4902.  31960. 

35163.  .36452 
fell.  1955.  3379.  9520,  9523',  1 1967,  12809. 

18536 
Joeing.  10.  14.  257.  476.  479.  481.  1525.  1528. 
4096.  4367.  4371.  4374.  4892.  5805.  5819. 
10147.  10583.  14310,  16200.  18105. 
18107.  185.35.  19937.  20341.  23384. 
28692.  28695.  28703.  31962.  31965. 
32%8.  .34781.  34787.  35160.  37400. 
37402.  38583 
bombardier.  31.  1517.  5808.  9509,  10156. 

14309,  19940.  22587.  31956.  33854.  .35152 
British  .Aerospace.  7902.  16195 
Cessna.  23186 

CFM  International.  3171.  14312 
Cfonsor  jted.  Consolidated  Vullee.  and  Convair, 
19728 


Dassault.  12812.  27450.  31955  ' 
DeHavilland,  12797.  12799 
Domier.  27.  999.  5810.  12-285.  14889.  .33842 
^  Dowty  Aerospace  Propellers.  10152 
Empresa  Brasileira  de  Aeronautica.  S..A. 

(EMBRAER).  488.  4370.  6.347.  22585. 

35157.364.54.37073 

Eurocopier  France.  3377.  9503.  17879.  18854. 

188.56.  32%7.  3.3618.  34786 

Fokker.  483.  9511.  10154 
General  Electric  Aircraft  Engines,  13618.  26478 
General  Electric  Co.,  1519,  3805.  12806.  22592. 
24614.  25488.  36455 

Goodrich  Avionics  Systems,  Inc.,  38586 
Gulfstream  Aerospace.  31954 

Hartzell  Propeller  Inc..  1001.  5.541.  6815.  9508, 

9518.14311.37960 
Honeywell.  I%1.  8539 

Iniziative  Industriali  Italiane  S.p.A..  37396. 
37397 

International  Aero  Engines  AG.  33621 

s 
Israel  Aircraft  Industriies.  Ltd..  31952.  35158 

Kaman  Aerospace  Corp..  19.341 

Leaijet.  19328 

Lindstrand  Balloons  Ltd..  1 1469 

McCauley  Propeller  Systems.  35 1 55 

McDonnell  Douglas.  5.  33.  471.  473.  1521. 

4892.  4900.  491 1.  9513.  9516.  9525. 

12802.  17544.  18112.  18852.  193.^0. 
'  193.34,  19337,  19339.  20336.  203.^9. 

23 1 83.  28699.  2870 1.31  %8.  3 1 975,  33355 

MD  Helicopters.  Inc..  2687 

MORA  VAN  a.s.,  4905.  32629 

New  Piper  Aircraft,  Inc.,  24861,33356 

Piaggio  Aero  Industries  S.p..^..  5815.  7908 

Pilalus  Aircraft  Ltd..  16948.  22582!  23387. 
33840,  37394 

Pratt  &  Whitney,  28.  1 1971.  22589.  33844, 
33885.  35286.  38592 

Pratt  &  ^hitney  Canada.  58 1 8 

Quality  Aerospace.  Inc..  15653 

Raytheon.  997.  1523.  2872.  3808.  5822.  7651. 

9521.  10149.  14.530.  16203.  16205.  2.3575. 

23886.  25811.  2M82.  28702 
Robinson  Helicopter  Co..  7910.  791 1 
Rolls-Royce  Corp..  15937.  38590 

Rolls-Royce  Deutschland  Ltd.  &  Co.  KG. 

11467.  17727.  18103.  19944.  24861 
Rolls-Royce  Ltd..  23.  25 

Rolls-Royce  pic.  26201.  26481.  33358.  37735. 
38171 

Saab.  485,  14533 

Schweizer  Aircraft  Corp..  23190 

Short  Brothers  and  Hariand  Ltd..  38588 

Sikorsky.  8994 

Socata-Groupe  Aerospatiale.  7900.  14892 

Stemme  GmbH  &  Co.  KG.  16190 

Turb<imeca  S.A..  4904.  31970.  31972.  31973. 
33854.  36900 

Twin  Commander  Aircraft  Corp..  16192 

Univair  Aircraft  Corp..  35       ' 

Wytwomia  Sprzetu  Komunikacyjnego  (WSK) 
PZL-Rzeszow  S.A..  1065.3' 


FAA 

Airworthiness  standards: 
Special  conditions — 

Boeing  Model  747SP.  747-100.  747-200B. 

-200C.  and  -200F  series  airplanes.  36449 
Boeing  Model  777-200  series  airplanes. 

15339 
Boeing  Model  777  series  airplanes.  1 8843 
Bombardier  Model  BD- 100- 1 A 10  airplanes. 

5208.  12581.. 338.36 
Cimis  Design  Corp.  Model  SR22  airplanes. 

5538 
.Embraer  Model  170-100  and  l70-20a 

airplanes.  19933 
Israel  Aircraft  Industries  Ltd.  Model  1 1 24 

airplanes,'22580 
Learjer  Model  24/25  Series  airplanes,  10365. 

22578 
Learjei  Model  24,  24A.  24B.  24B-A.  24C. 

24D,  24D-A,  24E.  24F.  24F-A,  25.  25A, 

25B.  25C,  25D,  and  25F  airplanes.  9854 
McDonnell  Douglas  Model  DC-9-81.  -82, 

-83.  and  -87  airplanes,  24338 
Pratt  &  Whitney  Canada  PT6-67D  turbine 

engine,  2183 
Raytheon  Aircraft  Co.  Model  HS.I25  Series 

700A  ailplanes,  255 
Raytheon  Airerafi  Co.  Model  HS.125  Series 

700A  and  700B  airplanes.  24336.  26991. 

33834.  35285 
Raytheon  Model  B300/B30()C  airplanes.  1 
S-TEC  Corp.:  various  airplane  models.  3 
Transport  category  airplanes — 

Lo\^er  deck  ser\ ice  compartments.  36880 
Reference  stall  speed:  redefinition.  19.55. 

3096 
Area  navigation  routes.  24864 
Class  C  airspace.  2.5489  ""  ~  ^  " 

Class  D  airspace.  259.  2185.  2421.  2875.  6606. 
7651.  8997.  10.367.  117.36.  12582.  169.50. 
17729.  23577.  23579.  24340.  24866.  25489. 
25491.  2.5492.  26993.  35534.  .36906.  37617 
Class  E  airspace.  43.  44.  260.  261.  262.  263. 
490.  1657.  2186.  2421.  2422.  2423.  2424. 
3808.  39.34.  4097,  6606.  6607.  7651.  7913. 
7914.  7915.  8703.  8701.  8705.  8706.  8997. 
8998.  8999.  9527.  10.367.  10.369.  10654. 
117.36.  11738.  12814.  13225.  13811.  14314. 
14315.  15343.  15.345.  15.346.  15347.  15.348. 
15.349.  16207,  16351.  16409.  16410.  169.50. 
16951.  16952.  17153.  17729.  18114.  181 15. 


18858.  1*860.  19.342. 
19945.  22.593.  2.3577. 
2.3587.  24.^41.  24.342. 


181 17.  18118.  18857. 

I9.M3.  19.344.  19885. 

23579.  23580.23581. 

24866.  24868.  24869.  24870.  24871.  24872. 

25^84.  25491.  25492.  25493.  2.5494.  2.5495. 

■  26687.  26993.  26994.  28121.  28122.  28123. 

28124.  28125.  28126.  28127.  28 1 28... 32357. 

32633.  33231.  33360.  .33.361.  3.3579.  3.^623. 

35287.  35288.  355.34.  35535.  35947.  .^6743. 

36906.  .36907.  36908.  .36909.  .36910.  37617. 

.37963.  38425 

Commercial  space  transportation:  licensing  , 

regulations:  technical  amendments.  .^5289 
Definitions: 

Public  aircraft:  technical  amendment.  25486 
Federal  airways.  2187.  7916.  35288 
Grants: 

Air  carriers:  Aviation  Safety  and  Health 
Partnership  Program.  10145 
IFR  altitudes.  7918.  177.30.  34522 
let  routes.  24874.  26202.  28707.  35288 
Noise  certification  standards: 
Subsonic  jet  airplanes  aad  subsonic  transport 
category  large  airplanes.  1512 
Correction.  2402 
Prohibited  areas.  7917 
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Restricted  areas.  3173.  3174.  19946.  2.S495 
Standard  instrument  approach  procedures.  264. 

491,  1794.  I%2.  3809.  3810.  6816.  6818. 

8707.  8709.  10962.  1()%3.  1.3619.  1.3621. 

1641 1.  16412.  197.33.  197.34.  23888.  23889. 

26484.  26486.  32.3.'i8.  32633.  35536.  35538. 

38172,  38174 
VOR  Federal  airways.  26202 

i»ROPOSED  RULES 

Air  carrier  certification  and  operations: 

Hazardous  malcrials  training  requirements;  air 

carriers  and  commercial  operators.  24810 
Title  14  CFR  pans  125  and  135:  regulator) 

review.  5488 
Transponder  continuous  operation.  1942.  12882 
Aircraft: 

New  aircraft:  standard  airworthiness 

certification.  16217 
Correction.  2309 1 
Aircraft  pnxJucts  and  parts:  certification 
procedures: 
Production  .Approval  Holder's  quality  system; 

products  and/or  parts  ihal  ha\  e  left  s\  stem, 

pert'ormingwork  on:  policy  statement, 

11475,  11759 
Aircraft  products,  parts,  and  materials:  false  and 
misleading  statements.  23808 
Correction.  27006 
Airports: 
Passenger  facilitv  charge  rule:  air  carriers 

compensation;  revisions.  1807 
Air  traffic  operating  and  fiighl  rules,  etc.: 
-     Alaska;  Instrument  Flight  Rules  Area 

Navigation  operations  using  Global 

Positioning  .Systems  (SFAR  No,  97).  3778 
Area  navigation  and  miscellaneous  amendments. 

16992 
Enhanced  flight  vision  systems.  6802 

Correction.  10073 
Grand  Canyon  National  Park.  .AZ:  special  flight 

rules  in  vicinity — 
Aircraft  operations:  noise  limitations.  14276 
Reduced  vertical  separation  minimum  in 

domestic  U..S.  airspace.  9818 
Supersonic  aircraft  noise;  technical  information 

request;  workshop,  28181 
Airworthiness  directives: 

AeroSpace  Technologies  of  Australia  Piv  Ltd., 

226.36 
Aerospatiale,  8477,  8555.  1.5682.  17755.  .36525 
Airbus.  .302.  315.  317.  16225.  17757.  17893. 

31991.  31996.  3.3416.  .35186.  36.504 
BAE  Systems  (Operations)  Ltd..  9032,  1 1760, 

12614,  18168 
Bell.  6383.  8862 
Boeing.  .308.  311.  .324.  518.  1017,  41 16,  4.398, 

4731,  .5610,  8.560,  8.566.  9947.  9951. 

10185.  10188.  10412.  11764.  18170. 

18565.  18569,  18908.  2(XJ87.  22639. 

22641.  23231.  23235.  31994.  32691. 

32693.  34843,  36499,  36506.  .36510, 

36515,-37105 
Bombardier,  1566,  4737,  9602,  28177,  32695. 

.36513 
British  Aerospace.  3832 
Cessna.  26239.  26244 
CFM  Inieriiational,  S.A..  26553 
Dassault.  4739.  9954 
deHavilland.  18571 
Domier.  516.  11762.  26242 
Dowty  Aerospace  Propellers.  22339 
Eagle' Aircraft  (Malaysia)  Sdn.  Bhd..  37102 
Empresa  Brasileira  de  Aeronautica  S.A. 

(E.MBRAER).  4725,  9607.  1(U15,  12615. 

132.39.  1.5684 
Eurocopler  Deutschland  GmbH.  33663 


Eurocopter  France.  2714,  7451.  11014.  12318. 

1.5687,  16735,  19757,  19759,  19761,  26.552 
EXTRA  Flugzeugbau  GmbH.  23427 
General  Electric  Co..  1016.  6379 
Gulfstream.  8475 
Hartzell  Propeller.  Inc..  71 
Honeywell.  47.30 
Ini/iative  Indusiriali  Italiane  S.p.A..  16220, 

16222  ^v^ 

International  Aero  Engines.  37774 
Israel  Aircraft  Industries.  Ltd.,  8473,  14353 
Kidde  Aerospace,  25543 
Learjei,  31999.  36502 
LiKkheed  Martin.  1 1476,  22644 
McDonnell  Douglas,  .305,  320,  4727,  8155. 
8.^58,  8.564.  90.34,  9950,  12618,  18.567, 
2817.5.  32001.  32693.  3.3418.  34.557. 
34847.  .34849.  .36518,  36520,  36523 
MD  Helicopters  Inc.,  27006 
Mitsubishi  Heavv  Industries.  Ltd..  14558,  33423 
•  NARCO  Avionics  Inc..  8161 
New  Piper  Aircraft,  Inc..  3826.  3.W.30 
Pilatus  Aircraft  Ltd..  1802.  6376.  7081.  7947. 

16458.  19963 
Pratt  &  Whitnev,  .3475.  14351.  167.36.  19962. 

35826 
Pratt  &  Whitnev  Canada.  33885 
Ravtheon.  322.  3829.  7449.  8.563.  33420 
Rolls-Royce  Deutschland  Ltd.  &  Co.  KG. 

2.3620,  31642 
Rolls-Royce  pic.  .38.36.  8157.  1 1479.  14.355. 

24383 
Schvvei/er  Aircraft  Corp..  8865 
Short  Brothers  and  Harland  Ltd.,  1 7563 
Sikorskv,  6382 

SOCAf  A-Groupe  AEROSPATIALE,  11015 
Stemme  GmbH  &  Co.  KG.  1805 
Textron  Lvcomins,  14350 
Titeflex  Corp.,  1 1999 
Turbomeca  S.A.,  5856,  6380,  7084,  1 1342, 

27492 
L'nivair  Aircraft  Corp.,  32437 
.Airworthiness  standards:  ^ 

Special  conditions — 

BcK'ing  ,Model  777  series  airplanes,  35335, 

.37205 
Cessna  Model  680  Sovereign  airplane,  26237 
Embraer  Model  170-100  and  107-200 

airplanes.  5241 
Embraer  Model  ERJ-17()  series  airplanes. 
19958.  3.^6.59.  3.'^612 
Transport  category  airplanes — 

Applicable  aircraft  systems  certification, 

16458 
Fuselage  doors:  design  standards.  1932 
Systern  Design  Analysis.  22636 
Class  B  airspace.  5613,  18910 
Class  C  airspace,  3837 
Class  D  airspace,  3837.  6677.  36948.  38651 
Class  E  airspace.  328.  2460,  2461,  2462.  2463. 
.39.34.  45.55.  6677.  12621.  143.59.  15388. 
16227.  16229.  162.30.  17987.  18173.  19470. 
23622.  23624.  2.3625.  23626.  27007.  27946. 
33426.  33427,  34340,  36949,  36950,  3865 1 , 
38652,  38653 
Colored  Federal  airways,  4741,  4742 
Federal  airways,  28179 
Jet  routes.  3196.  7949 
Noise  standards: 

Propeller-driven  small  airplanes:  noise 
certification  standards  harmonization, 
34256 
Restricted  areas.  3 198.  4 1 1 8,  32440 
VOR  Federal  airways.  3196.  4742 

NOTICES 

Advisory  circulars;  availability,  etc.: 

Aging  airplane  inspections  and  records  review, 
airplane  continuing  structural  integrity 


program,  and  older  airplanes;  continued 
airworthiness.  5783 
Air  carrier  maintenance  programs,  16339 
Aircraft  engines;  turbine  rotor  strength 

requirements,  .36623  r 

Aircraft  ice  protection,  12734 
Continuing  analysis  and  surveillance  system; 
development  and  implementation,  23518 
Data  communications  in  crash  survivable 
memory;  onboard  recording,  25673 
Flight  attendant  seal  and  torso  restraint  system 

installations.  18321 
Fuselage  doors  and  hatches.  1 1 885 
Material  procurement  and  polymer  matrix 
composite  systems;  acceptance  guidance 
and  process  specifications.  25673 
Normal  and  transport  category  rotorcraft: 

certification.  1 5.545 
Onboard  recording  of  data  communications  in 

crash  survivable  memory.  20039 
Pilot-in-command  qualifications  for  special 

airports,  1 1886 
Propeller  instructions  for  continued  . 

airworthiness,  148 
Reusuable  software  components,  35472 
Seat  restraint  systems  and  iKcupant  protection 
on  transport  airplanes:  dynamic  evaluation, 
'•    149 
Small  airplane  certification  compliance  program, 

.36870 
Transport  category  airplanes — 

Flight  in  icing  conditions;  certification.  28315 
Flight  test  guide  for  certification,  149 
Seal  restraint  systems  and  cKCupanI 

protection:  dyn^iic  evaluation.  16340 
Turbine  engines:  initial  maintenance  inspection 

test,  33563 
Very  light  airplane  standards:  joint  av  iaiion 

regulations,  5691 
Windows  and  windshields.  62.50 
Aeronautical  land-use  assurance:  waivers: 
Ankeny  Regional  Airport.  lA.  8070> 
Charlottesville-Albemarie  Airptirt.  VA.  i0773 
City-Countv  Airport,  Madras,  OR,  6789 
Homestead  General  Aviation  Airport,  FL.  18321 
Laurinburg-Maxlon  Airport,  NC,  396 
Lurav  Caverns  Airpcirt,  VA.  2628 
Nick' Wilson  Field.  AR.  28872 
Palm  Beach  International  Airport.  FL.  19065 
Piedmont  Triad  International  Airport.  NC.  396. 

9108 
Twin  County  Airp6n,  VA,  4533 
Winchester  Regional  Airport,  VA,  7163 
Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  I2%8. 
12969,  152.59,  19066,  37602 
Aircraft  Registration  System  (electronic);  aircraft 
registration  certificate  status.  37197  • 

Airport  noise  compatibility  program: 

Brownsville/South  Padre  Island  International 

Airport.  TX,  4533 
Noise  exposure  maps — 

Arnold  Palmer  Regional  .Airport.  PA.  1647 
Greater  Rixkford  Airport.  IL,  27616 
Guam  International  Airport,  GL',  33564 
Toledo  Express  Airport,  OH,  7645 
Air  traffic  operating  and  flight  rules,  etc.: 

High  density  airports:  takeoff  and  landing  slots, 
slot  exemption  lottery,  and  slot  alkKation 
priK'edures — 
International  slots  for  winter  2003/2004 

scheduling  season;  submission  deadline.  ■ 
18322 
John  F.  Kennedy  and  LaGuardia  Airports, 
NY,  and  Reagan  National  Airport,  VA; 
temporary  slot  usage  waiver.  9109 
Slot  alliK'ation  and  transfer  method:  minimum 
slot  usage  requirement  waiver.  2tX)4() 
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Oceanic  airspace  designation.  16340.  25081 
h  i  worthiness  standards: 
ipecial  conditions — 
Adam  Aircraft  Industries  Model  A500 
CartninAero  airplane.  3.580  ^ 
A  ti  lidrug  and  alcohol  misuse  prevention  programs 
for  personnel  engaged  in  specified  aviation 
activities: 
(andom  alcohol  and  drug  testing:  minimum 
annual  percentage  rates.  2813 
A  t  iation  insurance: 

*remium  war  risk  insurance.  245.39 
Third  part)  war  risk  liability  insurance.  M472 
Cmmercial  space  transportation:  U.S.  launtft 
range  improvements  and  modernization: 
requirements  request.  16114 
C  )  nmittees;  establishment,  renewal,  termination, 
etc.: 
I  Jational  Parks  Overflight  Advisory  Group. 

7163.  16860 
!  Jational  Parks  Overflights  Advisory  Group. 

22449 
UTCA.  Inc..  1.5.548 
'  Veight  and  Balance  Control  Program  Aviation 

Rulemaking  Committee.  3 1 740.  3687 1 
Weight  and  Balance  Control  Piogram 
Committee.  33565 
El  I  ironmcntal  statements:  availability,  etc.: 
I  'oiomac  Consolidated  Terminal  Radar 

.Approach  Control  (TRACON)  airspace 
redesign.  3089.  26373 
El  r  ironniental  statements:  notice  of  mtent: 
ilaleakala  National  Park.  HI:  air  tour 

management  plan  and  meeting.  3301 
Hawaii  Volcanoes  National  Park.  HI:  air  tour 

management  plan  and  meeting.  3.^01 
r  lidwest  Airspace  Plan.  28042  ; 

?  iorthi^rn  Utah  .Airspace  Initiative:  air  traffic 

priKcdural  changes.  8071 
O'Hare  International  Airport.  IL.  7646 
Ejdtiption  petitions:  summarv  and  disposition. 
1648.  2392.  3090.  5329.' 7647.  7648.  8072. 
11170.  11171.  11887.  11893.  13.359.  14472. 
1.5.546.  1.5.547.  18322.  19876.  22765.  2.3797. 
24539.  24540.  24786.  2.5082.  2.5673.  26373. 
27618.  32.566.  33.565.  33566.  33.567.' 37602. 
37603.  38.738 
Gi  a  nts  and  cooperative  agreements:  a\ailability. 
etc.: 

-  irp<in  Improvement  Program.  16342 

■=  irporl  Privatization  Pilot  Program.  2391. 

1 2969 
M  Mings: 

^  ging  Transptm  Systems  Rulemaking  Advisorv 

Commillee.  1.54.  16860.31741.37040 
^  ir  Traffic  Procedures  Ad\  isory  Committee. 

11893.  37603 
'  \iation  Rulemaking  Advisorv  Committee. 

.3.582.  8647.  33220 
'  viation  Weather  Technology  Transfer  Board: 

user  input.  25675 
'  oinmercial  Space  Transponaiion  Ad\  isory 

Committee.  19877 
■  o\eriiment/Industr\  .Aeronautical  Charting 

Forum.  1 1615 

-  armonization  Work  Program.  8326 

.    I  -flight  Icing/Ground  De-icing  International 
Conference.  25675 
;  bject  Oriented  Technology  in  Aviation: 

workshop.  3302 
\  ^search.  Engineering,  and  Development 
Advisory  Committee.  15548 
.     !  rCA.  Inc..  598.  .';99.  1649.  45.U.  481 1.  532<i 
8072.  ,11171.  11172.  11893.  127.35.  15260. 
1832.^.  1987;7.  23172.  23173.  24787. 
.    271.39.  27140.  28872.  3.37.^6.  .^5473 


RTC-A  Program  Management  Committee. 

133.59.  35472.  ^604 
Supplemental  Structural  Inspection  Oxruments: 

airworthiness  directives  requirements 

standardization.  2103 
Pas.senger  facility  charges:  application>.  etc.: 
Acadiana  Regional  Airport.  LA.  25082 
Albany-Dougherty  Aviation  Commission.  GA. 

et  al..  32568;  33568 
Arcata/Eureka  Airport.  CA.  2629.  1 1 173 
Areata.  CA.  et  al..  35939 
Blue  Grass  Airport.'KY.  12971 
Burbank-Glendale-Pasadena  Airport.  CA.  6251 
Charlottesville-Albemarle  Airport.  VA.  3.^03 
Chicago  .Midway  International  Airport.  IL.  el 

al..  .35770 
Dallas-Fort  Worth  International  Airport.  TX. 

5329 
Delta  County  Airport.  MI.  14473 
Erie  International  Airport-Tom  Ridge  Field.  PA, 

11894 
Fon  Lauderdale-Hollywood  International 

Airport.  FL.  231.73.  27J 40  • 

Four  Corners  Regional  Airport.  NM.  4535 
General  .Mitchell  International  Airport.  Wl. 

24540 
Helena  Regional  Airport.  .MT.  28044 
Houghton  County  Memorial  Airoort.  .Ml.  4269 
•  Indianapolis  International  AirporiPlN.  33567 
Jackson  Hole  .Airport  Board.  WY.  et  al..  1649 
Jackson  International  .Airport.  .MS.  .3091.  53.M) 
Jacksonville  International  .Airpon.  FL.  3583  ' 
Joplin.  MO.  et  al..  9109 
Kalama/oo/Battle  Creek  International  Airpon. 

.VII.  6790 
Lambert -St.  Louis  International  .Airport.  MO. 

19066 
Lebanon  Municipal  Airport.  NH.  28316 
Lehigh  Valley  International  .Airp»in.  PA.  17149 
Long  Beach  Municipal  .Airport  (Daugheriv 

Field).  CA.  11172 
Long  Island  .MacArthur  .Aiiport.  NY.  5331 
Manchester  Ainxirt.  NH.  599 
Mason  City  Municipal  Airport.  lA.  15548 
.Metropolitan  Oakland  International  Airport.  CA. 

97.34.  37604 
Mid  Delta  Regional  Airport.  MS.  80T3 
Monterey  Peninsula  .Airport.  CA.  4535 
.Montrose  Regional  Airport.  CO.  18323 
North  Bend  Municipal  .Airport.  OR.  23519 
Okaloosa  Regional  Airport.  FL.  18324 
Orlando  Sanford  International  Airport.  FL. 

37040 
Outagamie  Countv  Airport.  Wl.  13360 
Palm  Beach  County.  FL.  el  al..  15260 
Pangborn  Memorial  .Airport.  W  A.  10773 
Rapid  City  Regional  Airport.  SD.  34466 
Reno/Talioc  International  Airport.  NV.  33.568 
Richmond  International  Airpon.  V.A.  4275 
Roswell  Industrial  .Air  Center.  NM.  1.39^9 
Salt  Lake  Cil\  International  Airport.  UT.  8792 
San  .Antonio  International  Airport.  T.X.  28317 
San  Diego  International  .Airport.  CA.  97.34 
Sawxer  International  .Airpwrt.  MI.  24541 
St.  George  Municipal  Airport.  UT.  3091 
Tampa  International  Airport.  FL.  6251 
Texarkana  .Airport  Authority,  AR.  et  al..  19877 
Tupelo  kegional  Airport.  MS.  2(KM1 
eTyler  Pounds  Regional  .Airport.  TX.  1651 
Uni\ersit\  Park  Airport.  PA.  37605 
William  R.  Fairchild  International  Airport.  WA. 

16.342 
Wilmington  Inlematioiial  .Airport.  NC.  8793 
Wix)d  County  Airport.  WV.  23 1 74 
Woriand.  WY.  et  al..  4269 
Reports  and  guidance  documents:  availability,  etc.: 
Aircraft  diesel  engine  Installations  in  small 
.  airplanes;  policy  statement.  1 1894 


FBI 

Airlines:  bankruptcy  proceedings,  impact  on  hub 
airports,  airport  systems,  and  U.S.  capital 
,    bond  markets.  38108 
Airpon  rates  and  charges:  policy  statement. 

6530 
Airworthiness  certification  of  aircraft  and 
related  piixJucts:  aircraft  built  from  spare 
and/or  surplus  parts:  change.  1 1 173 
ATC  Transponder  Operation:  policy  statement. 

10574 
Below  deck  Class  C  cargo  compartment  smoke 

penetration:  policy  statement.  8073 
Diesel  Engine  Installation:  policy  statement. 

35473 
Electrical  system  w  irin^  practices  on  small 
airplanes:  \oluntar)  consensus  standard!> 
development.  35771 
Endurance  lest,  policy  statement.  8794 
Flightcrew  oxygen  masks:  testing.  1 1895 
Flight  critical  system  components  identification: 
!  policy  statement.  1 1 895 

i       Flight  deck  certification:  applicant's  human 
I  factors  methods  of  compliance:  review : 

policy  statement.  8074 
High  altitude  flight:  compliance  issues: 
.  certification  policy  ( Amendment  25-87 
requirements).  32570 
Honeywell  Primus  Epic  S> stems,  certification 

guidance:  policy  statement.  34467 
Icing  terminology.  24.542 
.Materials:  policy  statement.  35770' 
Multi-function  displays:  Installation  approval 
using  Approved  Model  List  Supplemental 
Type  Certification  Privess:  policy 
statement.  3.5473 
No-smoking  placards  and  signs:  policy 
{     statement.  12735 
Part  23  airplanes:  circuit  breakers  and  fuses. 

18.324 
Propeller  level  failure  effects;  and  compwsite 
propeller  blades;  bird  strike,  lightning,  and  _ 
centrifugal  load  testing;  policv  statements. 
14271 
Rotor  Manufacturing  Induced  Anomaly  • 

Database  (RO.MAN  dalaba-..);  voluntarily 
submitted  information  protected  from 
<  disclosure.  6790.  19879 

Transptirt  category  airplanes — 

Emergency  exit  markings;  colored  exit  bands: 

policy  statement.  91 13.  18325 
Flightdeck  liquid  crystal  displays  installation; 

policy  statement.  18325 
Strengthened  llight  deck  doors;  certification. 

4812.6793 
System,  hardware,  and  software  development 
/         assurance  levels;  demonstration.  8794 
'  IHtraband  compatibility  testing  plans.  .'4695 
Technical  standard  orders: 

AirKime  navigation  sensors  using  Global 
Positioning  System  augmented  by  Local 
Area  .Augmentation  System.  10774 
Aircraft  scat  certification:  data  discrepancy 

reporting  pnxresses.  22766 
Multiple  articles:  incomplete  systems. 

inlormaiion.  and  data  management;  and 
general  marking  requirements.  18326 
Rotorcrafi.  transport  airplane,  and  nornial  and 

utility  seating  system.  118% 
VHF  radio  communications — 

Receiving  equipment  operating  within  radio 
Irequencv  range  117.975  to  137.000 
,    Mhz.  27624 
Transmitting  equipment  operating  within 
radio  Irequencv  range  1 1 7.975  to 
1 37.000  Mh/.  27625 

Federal  Bureau  of  Investigation 

RULES 

Privacy  .Act;  implementation.  14140 
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NOTICES 

r 
Agency  information  Collection  activities; 

proposals,  submissions,  and  approvals.  4518. 

10268.  I.V^24.  14698.  25907.  28017.  32546 

Commiftees;  establishment,  renewal,  termination. 

etc.; 

Criminal  Justice  Information  Services  Advisory 

Policy  Board.  22416 

Meetings; 

Criminal  Justice  Information  Serv  ices  Advisory^ 

Policy  Board.  17966 

National  Crime  Prevention  and  Privacy 

Compact  Council.  3038.  26649 

Federal  Communications  Commission 

RULES 

Common  carrier  services; 

Americans  with  Disabilities  Act; 
implementation — 
Telecommunications  relay  services;  coin  sent- 
paid  calls.  6352.  8553 
Commercial  mobile  radio  services- 
Enhanced  91 1  emergency  calling  .^stems; 
compatibility:  PSAP  E91I  servitre 
readiness.  2914 
Wireless  handsets;  enhanced  91 1  Phase  II 
requirements  applicability  to  in-vehicle. 
embedded  telematics  units.  2252 
Domestic  public  fixed  radio  services — 
Fixed  and  mobile  broadband  access. 

educational,  and  other  advanced  services 
in  2 1 50-2 1 62  and  2500-2690  MHz 
bands.  34547 
Federal-State  Joint  Board  on  Universal 
Service — 
Interim  Contribution  Methodology  Order. 
,  15669 
t  National  Exchange  Carrier  Association.  Inc.; 
chahges  to  Board  of  Directors.  1 8906 
Non-price  cap  incumbent  local  exchange  and 
interexchange  carriers;  interstate 
services;  Multi-Association  Group 
regulatory  plan;  reconsideration  petition. 
31620 
Non-rural  local  exchange  carriers;  high-cost 
support;  forward  looking  mechanism; 
Delphi  version.  6646 
Schools  and  libraries;  universal  service 

support  mechanism.  36931 
Universal  Service  Administrative  Co.;  action 

review,  4105 
Universal  service  contribution  methodology; 
affiliate  definition.  6832 
Incumbent  local  exchange  carriers — 
Accounting  and  ARMIS  reporting 

requirements;  review  by  Federal-State 
Joint  Conference  on  Accounting  Issues; 
*  effective  date  delayed.  38641 

-  Individuals  with  hearing  and  speech  disabilities; 
improved  telecommunications  relay  and 
speech-lo-speech  services.  18826 
International  6all-back  service,  uncompleted  call 
signaling  configuration;  other  nations' 
prohibitions  enforcement;  policv  statement. 
25840 
Local  number  portability;  implementation 

issues;  declatory  ruling  petition.  34547 
Numbering  resource  optimization:  correction. 

25843 
Repetitious  or  conflicting  applications.  25841 


Satellite  communications — 

1 8  GHz  frequency  band  redesignation. 

satellite  earth  stations  blanket  licensing, 
and  additional  spectrum  alkKatioh  for 
broadcast  satellite  service  use.  16962. 
20225 
Advaficed  wireless  service.  1 1986 
Direct  broadcast  satellite  service;  policy  and 

service  rules;  correction.  37772 
Fixed  satellite  services  and  terrestrial  systems: 

Ku-Band  frequencies  sharing.  34336 
Non-geostationary  satellite  orbit,  fixed 
satellite  service  systems  cofrequency 
with  geostationary  satellite  orbit  and 
terrestrial  systems  in  KU-Band.  16446 
Telecommunications  Act  of  1996; 
implementation — 
Consumers"  long  distance  carriers; 

unauthorized  changes  |slamming>.  19152 
Wireless  telecommunications  services — 

Advanced  wireless  services  to  public;  1710-  ' 
1755.  21 10-2150.  and  2150-2155  MHz 
spectrum  bands;  reallocation.  3455 
Bell  Operating  Companies  separate  affiliate 
and  related  requirements;  sunset.  6351 
Telephone  numbers  portability;  wireline^ 
carriers  obligation  to  provide  to  wireless 
carriers.  7323 
Digital  television  stations;  table  of  assignments: 
Alaska.  38643 
Arkansas.  2700 
Connecticut.  1985 
Georgia.  2701 
Kansas.  14166 
Michigan.  503.  4393 
Minnesota.  12610 
Montana.  18135.  26497 
North  Carolina.  2701 
North  Dakota.  14166 
Pennsylvania.  10664.  27478 
Texas.  23900 
Vermont.  26497 
West  Virginia.  20082 
Wyoming.  18135 
Freedom  of  Information  Act:  implementation: 

Fee  schedule.  4105 
Frequency  allocations  and  radio  treaty  matters; 
4.9  GHz  band  transferred  from  Federal 

government  use.  38635 
Mobily  satellite  service  prov  iders;  fiexible  use 
of  assigned  spectrum  over  land-based 
transmitters.  33640 
Nondiscrimination  on  basis  of  disability  in 

federally  conducted  programs  and  activities. 
22315 
Organization,  functions,  and  authority  delegations: 
Enforcement  Bureaix  13849 
Media  Bureau.  Wireline  Competition  Bureau, 
and  Consumer  and  Governmental  Affairs 
Bureau  establishment:  International  Bureau 
reorganization;  and  other  organizations. 
38W2 
Strategic  Planning  and  Policv  .Analysis  Office. 
11747 
Practice  and  procedure; 
Truthful  statements.  15096 
Wireless  telecommunications  services- 
Tribal  lands  bidding  credits.  23417 
Radio  broadcasting: 

Broadcast  and  cable  EEO  rules  and  policies — 

Revision.  670 
Navigation  devices:  commercial  availability. 

35818 
World  Radiocommunication  Conferences: 
frequency  bands  below  28  MHz.  25512 
Correction.  32676 


(^adio  frequency  devices:  ^ 
Spread  spectrum  systems;  rulemaking  petition 
denied.  37093 
.    Ultra-wideband  transmission  systems: 

'■       unlicensed  operation.  19746 
Radio  services,  special: 
,     Amateur  service — 

,5250-5400  kHz  band,  .secondary 'access: 
2400-2402  MHz  band,  upgrade  to 
primary  status.  33020 
Fixed  microwave  services — 
Telecommunications  wi,reless  services 

microwave  applications  processing  and" 
rulemaking  'petition;  streamlining.  ^ 

clarification,  and  update.  4953  ' 

Personal  radio  services — 
Garmin  IntemationaK  Inc.;  Family  Radio 
Service  units  transmitting  global 
positioning  system  location  information, 
etc..  for  brief  text  messages.  9900 
Personal  locator  beacons;  406.025  MHz  use 
authorization.  32676 
Private  land  mobile  services — 
Dedicated  short-range  communication 
services  in  5.850-5.925  GHz  band. 
10179 
Low  power  operations  in  450-470  MHz  band: 
applications  and  licensing.  19444 
Radio  stations:  table  of  assignments: 

Alabama.  18136.33654  ;    • 

Arizona.  5854.  22321 

Aricansas.  27940 

California.  1986.  22321 

Colorado.  8725.  1 8135 

Florida.  503.  28804.  35542 

Georgia.  504.  15099  , 

Indiana.  5(M.  35540 

Louisiana.  3819.  6082.  15099.  27940 

Michigan.  28805 

Minnesota.  1554 

Monuna.  1 1993 

New  Mexico,  22321.  35540 

North  Dakota.  1554 

Oklahoma.  5583.  10665.  11335.  1 1993.  16730, 

22322.  23613.  25542 
Oregon.  27939.  33654 
South  Carolina.  1555 
Tennessee.  18136 

Texas.  4107.  5584.  5854.  5855.  8724.  10665. 
15099.  16730.  22322.  23613.  25542. 
28138.  35541 
CFR  correction.  10388 
Various  States.  2701.  7944.  16968.  22319. 

28804 
Wisconsin.  503.  I5I00 
Wyoming.  18135  ". 

Television  broadcasting: 

Broadcast  and  cable  EEO  rules  and  policies — 

Revision.-''670 
Broadcast  auxiliary  senice  rules.  12744 

Correction.  17560 
Cable  broadcast  ownership  rules.  13236 
Cable  television  systems — 

Cable  Operations  and  Licensing  System; 
electronic  filing  by  Multichannel  Video 
Programming  Distributors.  26997 
Cable  television  relay  service;  eligibility 

requirements.  281.39 
Markets  definition  for  purposes  of  broadcast 
signal  carriage  rules:  correction.  17312 
Telecommunications  services  inside  wiring  . 
customer  premises  equipment.  13850 
Mobile-satellite  service  above  I  GHz; 

rulemaking  petition.  32406 
Noncommercial  educational  broadcast  station 
applicants;  comparative  standards 
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reexamination;  motion  for  slay  of  low 
power  television  auction.  26220 
Satellite  Home  Viewer  Improvement  Act  of 
199*^:  implementation — 
Satellite  retransmissions  of  broadcast  signals; 
.    network  nonduplication.  syndicated 
exclusiviiv.  and  sp<>rts  blackout  rules. 
14340 
■fclevision  stations;  table  of  a.ssignments: 
Maine.  10665 
Virgin  Islands.  23901 

1  •  tOPOSED  RULES 

<p  )mmon  carrier  services:  ■ 

Commercial  mobile  radio  services — 
Basic  and  enhanced  9 1 1  prov  ision  by 

currently  exempt  wireless  and  wireline 
services.  3214  . 

Domestic  public  fixed  radio  services — 
Fixed  and  mobile  broadband  access,    " 

educational,  and  other  advanced  services 
in  2150-2162  and  2500-2690  MHz 
bands.  34560 
l-ederal-State  Joint  Board  on  Universal 
Service — 
High-cost  universal  service  support  and 
eligible  telecommunications  carrier 
designation  process,  10429 
Schools  and  libraries;  universal  service 

support  mechanism.  36961 
Universal  services;  definition.  12020 
International  Settlements  Policy  reform  and 

international  settlement  rates.  6689 
[Interstate  pay-per-call  and  other  information 
services;  (oil-free  numbers  caller  charges, 
etc..  14939 
[Telecommunicaiions  Act  of  1996; 
implementation — 
Consumers"  long  distance  carriers; 
unauthorized  changes  (slamming). 
19176.  25313 
Pay  telephone  reclassification  and 
compensation  provisions.  32720 
[Telephone  Consumer  Protection  Act; 
implementation — 
Do-Not-Call  Implementation  Act.  162.50 
^'ireless  telecommunications  services — 
Bell  Operating  Companies"  separate  affiliate 
and  related  requirements,  etc.;  sunset, 
32007 
Oifeilal  television  stations;  table  of  assignments: 
Maska.  19486 
tlontana.  27767 
South  Carolina.  28806 
F  I  quency  allocations  and  radio  treaty  matters: 
'6-81  GHz  frequency  and  frequency  bands 
abtive  95  GHz  reallocation;  domestic  and 
international  consistency  realignment. 
3.3043 
l^lon-geostationary  satellite  orbit  mobile  satellite 
serx  ice  systems  in  1 .6/2.4  GHz  bands; 
spectrum  sharing  plan.  33666 
•  Iitustnal.  scientific,  and  medical  equipment: 
J  tF  (radio  frequency)  lighting  devices; 
withdrawn.  37112 
P  1  ctice  and  procedure: 
Competitive  market  conditions  with  respect  to 
commercial  mobile  services;  annual  report 
and  analysis.  730 
Regulatory  fees  (2003  FY);  assessment  and 

collection.  17577 
I ipecirum-based  services  provision  to  rural  areas 
and  opportunities  for  rural  telephone 
companies  to  provide  these  senices.  723 
'f'ireless  telecommunicaiions  services- 
Tribal  lands  bidding  credits.  23431 
R  II  lio  broadcasting: 

I  Iroadcast  and  cable  EEO  rules  and  policies — 
Part-time  employee  classification;  correction. 
1657 


Broadcast  ownership  rules;  en  banc  field 

hearing.  8486  . 
International  emergency  digital  distress  and 
safety  frequency  406.025  MHz; 
interterence  protection  from  multi-channel 
video  and  cable  television  systems.  15419 
Navigation  devices;  commercial  availability. 
^  .^5833 
I  Radio  frequency  deviceiv 

Advanced  wireless  service.  12015 
Broadband  power  line  sy.stems.  28182      , 
Correction.  32720 
.  Radio  receivers;  inierferem;e  immunity 
performance  specifications.  23677 
Ultra- wideband  transmission  systems; 

unlicensed  operation.  19773 
Unlicensed  devices  operating  in  additional 

frequency  bands;  feasibility.  2730.  19485   ' 
Radio,  services,  special: 
Fixed  microwave  sert  ices — 

Multichannel  Video  Distribution  and  Data 
Service;  NGSO  FSS  systems  co- 
frequency  with  GSO  and  terrestrial 
systems  in  Ku-Band  frequency  range; 
permit  operation.  19486 
Private  land  mobile  services — 
Dedicated  short-range  communication 

services  in  5.850-5.925  GHz  band.  1999 
Public  safety  communications  improvements 
in  800  MHz  band.  etc..  6687,  6688 
Radio  stations;  table  of  assignments: 
Alabama.  17592 
Arizona.  5616.  36764 
Arkansas,  5617 
California.  7962.  12023.  15142,  17593.  18180.' 

27960 
Colorado.  1586,  16750 
Florida.  7964.  18180 
Georgia.  167.50.  17592.  33668 
Hawaii,  2733 
Indiana.  35617" 
lowa.  8728 

Kentucky.  27961.  36763 
-Michigan.  10683 
Nebraska.  8728.'  8730 
New  Jersey,  532,  533  . 

New  York.  28186 
North  Caroljna.  5861.  1 1345 
Ohio,  5861 
Oklahoma.  532.  7%2,«729,  15143.  24417. 

26557 
Oregon.  10681.  17003 
South  Carolina.  5862.  8728 
Tennessee.  12024.  33669.  36763 
Texas,  2734.  7%3,  12024.  15140.  1 5 141. 
15142.  15143.  16750.  18177.  18178.  ' 
18179.  265.56,  26557 
Various  Stales.  5860.  7961,  7964.  8729.  10682,. 

15140,  15143 
Virginia.  1 1345 
West  Virginia.  7964 
Wyoming.  1586 
Semi-annual  agenda.  31310 
Television  broadcasting: 

Broadcast  and  cable  EEO  rules  and  policies — 
Part-time  employee  classification;  correction., 
1657 
Cable  television  systems — 

Navigation  devices;  commercial  availability; 
compatibility  between  cable  systems  and 
consumer  electronics  equipment.  2278 
Digital  television  conversion;  transition  issues. 

7737 
International  emergency  digital  distress  and 
safety  frequency  406.025  MHz; 
interference  protection  fr/m  multi-channel 
video  and  cableji»<cTTsion  sysiems.  15419 
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Rural  Translator  Ser\  ice;  National  Translation 
•Associaiion's  rulemaking  pciiiion.  12652 
Television  stations;  table  of  assignments; 
Califomia.  10683 
Colorado.  1587 

Texas,  3.^31  '  *        * 

Virgin  Islands, -t  158  * 

NOTICES 
Agency  information  collection  acliviiies; 

proposals,  submissions,  and  approvals.  562. 
1613.  2045;  2(46.  2766.  2767.  2768,  3529. 
3530.  4203.  4204,  4205.  4206.  4207.  4208. 
4209,  4210.  5290.  5291.  6452.  8018.  8019. 
8.508.  10015.  10017.  10243.  10244.  11106, 
12351,  12353.  13312.  13708.  14977*14978 
1.54.50.  15451.  15452.  16052.  16797.  17807 
17941.  18641.  18828.  19815.  19816.  22379; 
22696.  22697.  22698.  23309.  23310.  2.^62 
23463.  2.5032,  25033.  25372.  2.S608.  25609 
26297,  27563.  28223.  32.508.  32509.  3251 1 
33694.  33695.  33949.  .^4606.  35215.  36791 
3679;^.  38040.  38041.  38.'<3i:  38332.  .38.333 
Committees;  establishment.  rencwaUicrminaiion. 
etc.: 
Consumer  ..\dvisory  Committee.  2(U7 
Common  carrier  services: 

Closed  broadcast  auction;  reserve  prices  or 

minimum  opening  bids,  etc.,  19816 
Direct  broadcast  satellite  service  licenses 
auction;  reserve  prices  or  minimum 
opening  bids.  etc.  12906 
Federal-Slate  Joint  Board  on  Universal 
Service — 
.Advantage  Cellular, Systems.  Inc.;  eligibility 
designation  as  telecommunications 
carrier  in  Tennessee;  petition.  36793 
Schools  and  libraries;  universal  service 

support  mechanism;  review  applicati6ns. 
2769.  2770 
Wireline  Competition  Bureau;  non-rural 
carriers;  high-cost  support  mechanism;, 
line  count  input  values  update.  6744 
Federal  universal  service  support  mechanisms; 
altcmaiive  contribution  methodologies; 
staff  study.  10724 
Full  power  television,  low  power  television,  and 
FM  broadcast  stations;  construction 
permits:  closed  broadcast  auction:  notice 
and  filing  requirements,  etc..  35216 
In-region  interLATA  seiMces — 
Qwesi  Communications  International.  Inc.; 
application  to  provide  services  in  various 
States.  119:  19997 
SBC  Communications  Inc.  el  al;  application 
lo  provide  service  in  Nevada.  19820     • 
Verizon, .Mary land  Inc.  et  al,;  application  to 
provide  services  in  Maryland. 
Washington.  D.C..  and  Wesi  Virginia. 
^      •        14978 
International  telecommunications  services — 
Whipsawing  on  US, -Philippines  route; 
protection  petitions.  7559 
Nexiel  Partners;  telecommunications  carrier 
designation  for  Pennsylvania;  petition. 
38333 
Revenue  thresholds;  annual  adjustment.  31703 
Satellite  communications— 

Direct  broadcast  satellite  service:  reserve 
prices  or  minimum  opening  bids,  etc., 
12911 
Telecommunication  earner  eligibility 
designation  petitions — 
ALLTELL  Communciations.  Inc:  Alabama 
service  area:  comment  request.  36549 
ALLTELL  Communciations.  Inc:  Virginia 
service  area;  comment  request.  .36548 
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Telecommunications  relay  services — 

COMSAT  Corp.;  application  for  review;  TRS 

Fund  contributions  refunded.  25609 
Consumer  complaint  log  summaries;  due  date 

reminder,  ^2038 
Consumer  information  and  complaints;  office 

or  contact  person  requirement.  35409 
State  certification  and  renewal  applications. 
3880.  10245.  33142 
Telephone  service;  bundling  of  local  with  long 

distance  service.  19542 
Wireless  telecommunications  services — 

220-222  MHz  band:  license  operational  status 

audit,  19822 
220-222  MHz  band  licenses:  audit  letters 

mailed.  31704 
Cellular  unserved  sei^ice  areas;  licenses 

auction.  5291 
Direct  broadcast  satellite  service  licenses; 

auction  postponed.  36989 
FM  translator  auction  filing  window  and 

application  freeze.  9080 
Instructional  television  fixed  service, 
multipoint  distribution  service,  and 
multichannel  multipoint  distribution 
service:  pending  legal  matters.  17633 
ITFS.  MDS.  and  MMDS  license  status  and 
penditig  legal  applications:  verification. 
2049 
ITFS.  MDS.  and  MMDS  license  status 
verification  and  pending  applications: 
request  for  extension  of  response  filed 
.    by  Troutman  Sanders  LLP  et  al..  2048 
Lower  700  MHz  band:  licenses  auction: 
notice  and  filing  requirements,  etc.. 
14640 
Lower  700  MHz  band  licenses  auction: 

revised  inventory  and  auction  start  date: 
reserve  prices  or  minimum  opening  bids. 
-       etc.,  6452 

Lower  and  upper  paging  bands:  licenses 
auction:  notice  and  filing  requirements, 
etc..  6151 
Maritime  safety  increase:  maritime  mobile 

service  information.  28826 
Multichannel  video  distribution  and  data 

service  licenses:  auction.  6167.  28825 
Narrowband  PCS  spectrum  auction:  notice 

and  filing  requirements,  etc..  15174 
Private  land  mobile  radio  licenses:  renewal 

process.  38334 
Regional  narrowband  PCS  licenses  auction: 
package  bidding  procedures,  reserve 
prices  or  minimum  opening  bids.  etc.. 
18642 
Telecommunication  Relay  Service  calls; 
Interstate  TRS  Fund  reimbursement. 
37158 
Wireline  companies:  other  posiretirement 
employee  benefits.  1 1 55 1 
Meetings: 
Consumer  Advisory  Committee,  16513.  37824 
Media  Security  and  Reliability  Council.  32038 
Netwbrk  Reliability  and  Interoperability 

Council.  8508.  34969 
North  American  Numbering  Council.  2336. 

10478.  23135.38710 
Public  Safety  National  Coordination  Committee, 

3252.  36989 
Technological  Advisory  Committee.  36794 
Technological  Advisory  Council.  15188 
Meetings:  Sunshine  Act.  2771.  7113.  7790.  8019. 

8765.  32039.  38336 
Practice  and  procedure: 
EEO  Form  393:  mandatory  electronic  filing: 
Media  Bureau  implementation,  23463 


Privacy  Act:   , 

Systems  of  records.  2049.  2772.  4491.  15188 
Radio  broadcasting: 
Equal  Employment  Opportunity  Form  396-A: 

mandatory  electronic  filing,  19823 
Equal  Employment  Opportunity  rules  and 
policies — 
EEO  public  file  reports;  placement 
requirement.  17395 
Reports  and  guidance  documents:  availability,  etc.: 
Incumbent  local  exchange  carriers:  interstate 
access  tariffs:  protections  against  risk  of 
uncollectibles,  6454 
Video  programming  delivery:  market 

competition  status;  annual  assessment, 
3252 
Rulemaking  proceedings:  petitions  filed,  granted, 
denied,  etc..  5020.  6918.  71 14.  1 1 107,  1 1553, 
12697,  17396,  18205.  22695.  23715,  32511, 
37825 
Television  broadcasting: 
Channels  60-69;  TV  and  DTV  maximization 

applications:  filing  freeze,  6918 
Equal  Employment  Opportunity  Form  396-A: 
mandatory  electronic  filing.  19823  t, 

ApDJicalions.  hearings,  determinations,  etc.: 
Business  Options,  Inc.,  22699 
NOS  Communications,  Inc.,  el  al..  19539 
Telecuba,  Inc.,  38710 

Federal  Contract  Compliance 
Programs  Office 

NOTICES 

Contracts:  eligible  bidders: 

BFI  Waste  Services,  LLC;  debarment,  7394 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 

General  administrative  regulations,  group  risk 

plan  of  insurance  regulations,  and  common 

crop  insurance  regulations.  37697 
Small  grains  crop  insurance  provisions  and 

wheat  crop  insurance  winter  coverage 

endorsement.  34261 

NOTICES 

Grants  and  cooperative  agreements:  availability, 
etc.: 
Community  Outreach  and  Assistance 

Partnership  Program,  35843 
Risk  Management  Education  Commodity 

Partnerships  and  Crop  Insurance  Education 
in  Targeted  States,  35363 
Risk  management  research  partnerships,  35372 

Federal  Deposit  Insurance 
Corporation 

RULES 

Currency  and  foreign  transactions:  financial 
reporting  and  recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation- 
Banks,  savings  associations,  credit  unions, 
etc.:  customer  identificalion  programs, 
25090 
State  banks  chartered  as  limited  liability 
companies:  insurance  eligibility,  7301 

PROPOSED  RULES 

Economic  Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996:  implementation: 
Regulatory  publication  and  review,  35589 
Practice  and  procedure: 

Accountants  performing  audit  services:  removal, 
suspension,  and  debarment,  1116 
Correction,  5075 
Technical  correction,  4967 


Living  trust  accounts:  insurance  regulations, 
38645 
Semi-annual  agenda,  3 1 362 

NOTICES 

Agency  infoirnation  collection  activities: 

proposals,  submissions,  and  approvals,  121. 
•   2052.  2053,  421 1,  8765.  10069.  10310, 

1 1617,  12698,  I4:i33.  18205,  19542,  19543. 
.   34969,37159 
Meetings: 

Banking  Policy  Advisory  Committee,  16798 
Meetings:  Sunshine  Act,  2541,  421 1,  6173,  6919, 
7560.  11553.  12355.  23715,  24476,  25373, 
25611,32512,32751,33950 
Reports  and  guidance  documents:  availability,  etc.: 
Accounting  standards  differences  among  Federal 
banking  and  thrift  agencies:  report  to 
Congress,  5976 

Federal  Election  Commission 

RULES 

Bipartisan  Campaign  Reform  Act;  implementation: 
Candidates  opposing  j>elf-financed  candidates; 
increased  contribution  and  coordinated 
party  expenditure  limits,  3970 
Electioneering  communications  and  independent 
expenditures,  national  political  party 
committees,  and  principal  campaign 
committees:  reporting  requirements,  404 
Transmittal  to  Congress,  5075 
Technical  amendments,  287 1 
Compliance  procedures: 

Administrative  fines:  civil  money  penalties 
reduction  for  p>olitical  committees  that  file 
reports  late  or  not  at  all,  12572 
Correction,  16715 
Contribution  and  expenditure  limitations  and 
prohibitions: 
Contribution  limits  increase,  prohibition  on 

contributions  and  donations  by  minors,  and 
expenditures  by  foreign  nationals 
Transmittal  to  Congress  and  effective  date 
delay  and  correction:  correction,  1793 
Coordinated  and  independent  expenditures: 
transmittal 'to  Congress,  421 
Correction,  6346 
Federal  Election  Campaign  Act: 

Brokerage  loans  and  lines  of  credit;  transmittal 
to  Congress:  correction,  61 1 

PROPOSED  RULES 

Bipartisan  Campaign  Reform  Act;  implementation: 
Presidential  candidates  and  nominating 
conventions:  public  financing,  18484, 
26237 
Contribution  and  expenditure  limitations  and 
prohibitions: 
Leadership  PACs:  hearing,  7728 

NOTICES 

Meetings: 
Federal  Election  Campaign  Act  of  1971; 
enforcement  processes; -hearing,  2331 1 
Meetings:  Sunshine  Act,  375,  1 187,  3253,  4275.  , 
4785.  6174.  8608.  9081,  12076,  12355, 
13708,  14981,  16283,  18980,  20389,  23136, 
24741,  25373,  25888,  32039,  33950,  35225, 
36550 
Special  elections:  filing  dates:   - 
Texas,  5020,  28006 

Federal  Emergency  Management 
Agency 

RULES  ^ 

Disaster  assistance: 
Crisis  Counseling  Regular  Program,  9899 
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Public  Assistance  Program  and  Community 
Disaster  Loan  Program,  34545 
I J  Qergency  Preparedness  and  Response 
Directorate: 
Firefighters  Assistance  Grant  Program.  1 2544 
Ifl  3od  elevation  determinations: 
Alabama,  6828.  22620 
Illinois.  4949 
Minnesota,  27477 
North  Carolina,  22620 
Oklahoma.  4949.  4951 
Pennsylvania,  22622 

[Various  States.  1540,  1543.  1547.  1549.  15.50, 
4942.  4944,  4947,  6644,  6823,  6826,  6830, 
22616,  22618.  23898.  27473.  31615. 
32659.  32660.  32664.  32669,  38198, 
38200,  38200,  38201,  38202 
[Virginia,  6828,  22622 
Fp  )od  insurance;  communities  eligible  for  sale: 
Various  States,  5852,  9897,  I5%7.  23408. 
32657 
F  |i  )od  insurance  program: 

Standard  flood  insurance  policy;  liability  limit 
increase,  9895 
^  i  tional  Flood  Insurance  Program: 
Increased  coverage  rates.  15666 

PROPOSED  RULES 

'  Flood  elevation  determinations: 
Alabama.  22665 
Arkansas.  22664 
>  Louisiana.  22662 
Minnesota.  4979.  22662 
Missouri.  22664.  27514.  27515  / 

New  York.  38282 
North  Carolina.  2477.  22653 
Oklahoma.  4978 
Pennsylvania.  22665 

/arious  States.  1581.  1585.  2479.  6847.  686  f. 
22660.  2.3941.  32699.  32717.  38270 
Fvedom  of  Information  Act;  implementation; 

withdrawn.  9621 
N  a  lional  Flood  Insurance  Program: 
ncreased  coverage  rates.  5264 

^(ITICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  1459. 
.3027,  5021,  6919.  7.560.  7561.  16066.  16067. 
16068.  16069.  16070.  16071.  20399.  20400. 
22722.  2.3474.  2401 1.  24012.  32762,  37012. 
37013.38717 
D  !  aster  and  emergency  areas: 

Alabama.  27573.  28239,  288.34,  32763.  .34410 

Alaska.  1460.  1461.  9666.  24013 

i  American  Samoa.  35908 

Arizona.  17820 

,  Arkansas.  2.541.  3.5909,  37013.  38718 

Colorado.  19217.  20401 

<  "onnecticut.  16299 

Delaware.  16071 

1  )istrict  of  Columbia.  16300 

riorida.  24013 

(luam.  1461.  16300 

I  llinois.  288.34.  32763.  35685 

I  :ansas.  26636,  27574,  28240.  28834,  32763, 

34410.35685.  35686 
Kentucky.  16072.  17820.  18252,  35686.  37014. 

.38718 
Ilaine.  16073.  28240.  38719 
llaryland.  16.300.  24014.  32764 
■Massachusetts.  16073  '" 

^   f  licronesia.  2.542.  7561,  16301,  27574 
Mississippi,  25618.  28240.  288.35.  34410. 

34411,  35909 
Missouri,  26636,  27574,  28241,  28835,  32764, 
34411,  .3,5686.  35687.  37014 


-     New  Hampshire.  16301 
New  Jersey.  16073 
New  York.  16074.  16.302.  17821.  19218.  27575 

3.5687 
North  Carolina.  2542.  17821 
Northern  Mariana  Islands.  1461.  1462.  7.562. 

16.302 
Ohio.  16074.  16.303.  17822.  18252,  18253, 

19218.  25619 
Oklahoma.  9667.  27575.  28241.  32764.  .34412. 

35687 
Pennsylvania.  16075.  24014 
Rhode  Island.  17822 
South  Carolina,  2543.  9667 
Space  Shuttle  Columbia — 
Louisiana.  9668.  9669 
Texas.  9667.  9668 
Tennessee.  16076.  20401,  27576,  28241.  28835. 

32765.34412.35910 
Virginia,  17822,  24014.  25619 
West  Virginia,. 16076,  17823,  17824,  18253. 
I92I8.  .38719 
Disaster  assistance: 

Private  nonprofit  facility  eligibility; 

reinierpretation.  37166 
Statewide  per  capita  threshold  for 

recommending  cost  share  adjustments, 
'5022 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Firefighters  Assistance  Program.  12553       * 
Pre-Disaster  Mitigation  Program,  10018 
Meetings: 

Emergency  Medical  Services  Federal 

Interagency  Committee.  9669,  25899 
Federal  Radiological  Preparedness  Coordinating 

Committee,  17824,  34627 
National  Fire  Academy  Board  of  Visitors.  1462, 

16303,  35688 
National  Urban  Search  and  Rescue  Response 
System  Advisory  Committee.  19844 
National  Flood  Insurance  Program: 

Flood  map  changes.  24138 
Radiological  Emergency  Preparedness: 

Planning  guidance.  9669 
Reports  and  guidance  documents;  availability,  etc.: 
Portable  (hand-held)  radiological  instruments; 
use.  6745 

Federal  Energy  Regulatory 
Commission 

RULES   I 

Electric  utilities  (Federal  Power  Act): 
Asset  retirement  obligations;  accounting, 
financial  reporting,  and  rate  filing 
requirements.  19610 
Natural  gas  companies  (Natural  Gas  Act): 
Asset  retirementxibligations;  accounting, 
financial  reporting,  and  rate  filing 
requirements.  1%10 
Correction.  34795 
Interstate  natural  gas  facilities;  emergency 

reconstruction.  31596 
Natural  gas  pipelines;  project  cost  and  ai^nual 
limits.  8710 
Natural  Gas  Policy  Act: 

Interstate  natural  gas  pipelines — 
Business  practice  standards,  13813 
Oil  pipeline  companies  (Interstate  Commerce  Act): 
Asset  retirement  obligations;  accounting, 
financial  reporting,  and  rate  filing 
requirements.  19610 
Organization,  functions,  and  authority  delegations: 
Chief  Administrative  Law  Judge.  6608 
Market  Oversight  and  Investigations  Office. 
25814 
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Practice  and  procedure: 
Critical  Energy  Infrastructure  Information. 
18.538 
Public  availability  restrictions.  9857 
Electronic  filing  of  FERC  Form  I.  and 

elimination  ol  certain  designated  schedules 
in  FERC  FomrNos.  I  and  IF;  correction. 
45 
Electronic  registration  (cRegistralion).  1964 

Effective  date  suspended.  7416 
Paper  filing  requirements  of  FERC  Form  Nos. 
2.  2-A.  and  6;  elimination.  266 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 

Hydroelectric  licensing  regulations.  13988 
Transmission  grid;  efficient  operation  and 

.  expansion:  pricing  policy,  3842 
Undue  discrimination;  remedying  through  open 
acfess  transmission  service  and  standard 
electricity  market  design,  24679 
Technical  conferences,  4401 
Natural  gas  companies  (Natural  Gas  Act): 
Interstate  natural  gas  facilities;  emergency 
reconstruction.  4120  . 

Practice  and  procedure: 
.  Critical  Energy  Infrastructure  Information 

Con^ction.  19607 
Semi-annual  agenda.  31368 

NOTICES 

Agency  information  collection  activities;  ,^ 

proposals,  submissions,  and  approvals.  4 1 83, 
7353.  15441.  17027.  17789.  18974.  20124. 
20125.  26589.  26590.  26.591.  26592.  31695 
Electric  rale  and  corporate  |-egulation  filings: 

AEG  Operations.  LLC.  et  al..  3522 

AEP  Texas  Central  Co.  et  al..  10220 

AES  Corp.  et  al..  6733 

Allegheny  Energy  Supplv  Conemaugh.  LLC. 
27552  V 

Alliant  Energv  Corporate  Services.  Inc..  et  al.. 
15442 

Ameren  Energy  Generating  Co..  et  al..  35873 

Ameren  Services  Co.  et  al..  1 1541 

American  Electric  Power  Co.  et  al..  7782 

■American  Transmission  Co..  LLC.  et  al..  8589. 
170.36 

Athens  Generating  Co..  L.P..  et  al..  19522 

Avista  Corp.  et  al..  4771 

Baltimore  Gas  &  Electric  Co.  et  al..  17620 

Bangor  Hydro-Electric  Co.  et  al..  37806 

Black  Hills  Corp.  et  al.,  1 1542 

Bowie  Power  Station.  LLC.  et  al..  .5013.  13698 

Broad  River  Energy  LLC  el  al..  5014 
~  Calhoun  Power  Co.  I.  LLC.  et  al..  10220 

Calpine  California  Equipment  Finance  Co.. 
LLC.  et  al..  7523.  27999 

Calpine  Construction  Finance  Co..  L.P..  et  al., 
10222 

Calpine  Energ\  Services,  L.P..  et  al..  2757 

Calpine  Philadelphia.  Inc..  et  al..  6137 

Canadian  Niagara  Power  Co..  Ltd..  el  al..  1452 

Cenu-al  Illinois  Co.  et  al..  2327 

Citizens  Communications  Co.  et  al..  20133  , 

Citizens  Utilities  Co..  61.38 

Consumers  Energy  Co.  tt  al..  8885 

D.E.  Shaw  Plasma  Power.  LLC.  el  al.;. 33927 

Deserel  Generating  &  Transmission  Co- 
operative. Inc..  et  al..  36779 

Detroit  Edison  Co.  el  al..  7360 

Duke  Energy  Hinds,  LLC.  et  al..  1 1{?26 

Duke  Energy  Vermillion.  LLC.  el  al..  26.595 

El  Paso  Corp.  et  al.,  4186 

El  Paso  Meithant  Energy.  LP.,  el  al.,  22371 

Ely  Wind  Co..  LLC.  ei  al.,  19523 

Empire  District  Electric  Co.  et  al.,  25868.  27997 
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Entergy  Mississippi.  Inc..  el  al..  12062.  2.^29.'> 
Entergy  Services.  Inc..  et  al..  1206.^ 
fe.xelon  Generation  Co..  LLC.  et  al..  10.S7 
Flying  Cloud  Power  Partners.  LLC.  et  al.. 

2.^982,  32479 
FPL  Energy  New  York.  LLC.  et  al..  2882.^ 
FPL  Energy  North  Dakota  Wind.  LLC.  et  al.. 

4187  ' 
FPL  Energy  Seabrook.  LLC.  ci  al.,  1601.3. 

35.394 
Fresno  Power  Investors.  L.P..  et  al..  37147 
Gilroy  Energy  Center.  LLC.  et  al..  33928 
Granite  II  Holding.  LLC.  ct  al..  27035 
Green  Country  Energy.  LLC.  et  al..  38708 
Gulf  South  Pipeline  Co.  L.P.  el  al..  14610 
Hanover  Power.  LLC.  et  al..  19198    . 
Idaho  Power  Co.  et  al..  96 
Illinois  Power  Co.  el  al..  12064 
Ingenco  Wholesale  Power.  L.L.C..  et  al..  17793 
ISO  New  England  Inc..  et  al..  38709 
ITC  Holdings  Corp.  el  al..  16.502.  .M601 
Katahdin  Paper  Co.  LLC  et  al..  25598 
Katahdin  Transmission.  LLC.  et  al..  32480. 

37477 
Lake  Benton  Power  Partners  LLC  et  al..  7995 
Louisiana  Generating  LLC  et  al..  18201 
Midv\est  Independent  Transmission  System 

Operator.  Inc.,  el  al..  13291.  22.^72.  .3.5395 
Mill  Run  Windpower  LLC.  et  al..  13292 
Nevada  Power  Co.  el  al..  1838 
New  England  Power  Pool  el  al..  15162 
New  Hampshire  Electric  Cwperative.  Inc..  et 

al..  25599 
New  Millennium  Povscr  Partners.  LLC.  et  al.. 

24450 
New  York  Independent  S\Mem  Operator.  Inc.. 

et  al..  2328.  4190.  61.39.  19803.  23708 
NM  Mid-Valley  Genco  LLC  et  al..  18610 
Northeast  Utilities  Service  Co.  et  al..  M)2\ 
Northwestern  Wind  Power.  LLC.  el  al..  97 
Occidental  Chemical  Corp.  el  al..  19805 
-    Ohio  Power  Co.  el  al..  331  14 

Pacific  Gas  &  Electric  Co.  et  al..  8886.  .^6779 
Phoeni.K  Energy  Asscxiates.  L.L.C..  et  al..  770 
PSEG  Power  Conneaicut  LLC  el  al..  552 
Public  Service  Co.  of  New  Mexico  el  al..  3023 
Reliant  Energy  Bighorn.  LLC.  el  al..  17621 
Reliant  Resources.  Inc..  el  al..  14229 
Sagebrush  et  al..  22690 
Sithe  Edgar  LLC  el  al..  14418 
Sithe  New  Boston,  LLC.  el  al..  8291 
Tampa  Electric  Co.  et  al..  33485 
Tenaska  Alabama  II  Partners.  L.P..  el  al..  16.503 
Traclebel  Property  Management.  Inc..  el  al.. 

35874 
TRANSLink  Development  Co..  LLC.  et  al.. 

10007.  18612 
"  Tri-Slate  Power.  LLC,  et  al..  28210 
United  Stales  Energy  Deparimeni  el  al..  .31695 
Virginia  Electric  &  Power  Co.  et  al.,  16276. 

^  38320 
Wesiar  Generating,  Inc..  et  al..  7362.  10223 
Western  Eleciriciiv  Cbordinaiina  Council  et  al.. 

2328 
Wharton  County  Power  Partners.  L.P..  et  al.. 

142.30 
Whiting  Clean  Energy.  Inc..  et  al..  339.30 
WiHiams  Energy  Marketing  &  Trading  Co. 

Progress  Ventures.  Inc..  el  al..  23297 
WPS  New  England  Generation.  Inc..  et  al.. 

12692 
Electric  utilities  (Federal  Power  Acl): 
Undue  discrimination:  remedying  through  open 

access  transmission  serv  ice  and  standard 

electricity  market  design;  technical 

conferences.  32033.  32742 


Environmental  statements:  availability,  etc.: 
Alabama  Power  Co..  16278.  17935 
ANR  Pipeline  Co..  16279 
Arizona  Public  Service  Co..  34939 
Carolina  Power  &  Light  Co..  26597 
Duke  Energy  Corp..  3523 
El  fflsoCorp..  1-3699 

Eugene  Water  and  Electric  Board.  22691  ^ 

FPL  Energv  Maine  Hydro.  LLC.  1841.  1516.3. 

25870 
Greenbrier  Pipeline  Co..  LLC.  1 1072 
Hackberry  LNG  Terminal,  L.L.C.,  16280 
Lake  Dorothy  Hydro.  Inc..  34939 
Marseilles  Hydro  Power.  LLC.  15718 
Northwest  Pipeline  Corp..  17935.  31697 
Oakdalc  and  South  San  Joaquin  Irrigation 

Districts.  CA.  32034 
Orion  Power  New  York  GP  II.  Inc..  33 II 5 
Pacific  Gas  &  Electric  Co..  19806.  28000 
Parow  an  City,  UT.  7524,  1 8976 
Petersburg  Municipal  Power  &  Light.  23298 
Red  Lake  Gas  Storage.  L.P..  3878^ 
Rhinelander  Paper  Co.  et  al..  14971 
Southern  LNG.  Inc..  6911 
Willision  Basin  Interstate  Pipeline  Co..  4772. 
25870 
Environmenlal  slalemenis:  notice  of  intent: 
.Algonquin  Gas  Transmixxion  Co..  14613 
Cheyenne  Plains  Gas  Pipeline  Co.  et  al..  35875 
Columbia  Gas  Transmission  Corp..  35877 
Dominion  Transmission.  Inc..  et  al..  1 1073. 

12693 
Eastern  Shore  Natural  Gas  Co..  331 15 
El  Paso  Natural  Gas  Co.,  19806 
Freeport  LNG  Development,  LP..  27052 
Kinder  Morgan  Iniersiate  Gas  Transmission. 

LLC.  16015 
National  Fuel  Gas  Supply  Corp..  13294 
National  Fuel  Gas  Supply  Corp.  el  al..  23121 
.  Natural  Gas  Pipeline  Co.  of  .America.  .34602 
Northwest  Pipeline  Corp..  5279 
Paiute  Pipeline  Co..  5016 
Red  Lake  Gas  Storage.  L.P.:  Red  Lake  gas 

storage  project.  AZ.  13297 
Traclebel  Calypso  Pipeline.  L.L.C..  7784 
Transcontinental  Gas  Pipe  Line  Corp..  23299 
Wyckoff  Gas  Storage  Co..  LLC.  7525 
Hydroelectric  applications.  98.  99.  100.  101.  102. 

555.  5.56.  1453.  1842.  2021.  2022.  2.3.30. 

27.59.  2760.  2761,  2762,  2763.  3241.  3242. 

3243.  3244.  3245.  3246,  3247.  3248.  3249, 

32.50.  4191.  4192.  4193.  4194.  4195.  4196. 

4197.  4198.  4199.  44.59.  4460.  4461.  4462. 

4463.  4464,  4774.  5281.  5282,  5283.  5285. 

5286.  5287.  6142.  6141.  6142.  6143.  6144. 

6448.  67.^6.  6737.  6912.  6913,  7.363,  7.^64. 

7.^65.  7.^67.  7368.  7369,  7370,  7371,  7526. 

7527.  7528.  7529,  7788,  7997,  7998.  7999. 

8000.  mn.  8002.  8003.  SOtU.  8OO5.  8006. 

8007.  8(X)8.  8009.  8292.  8293.  8294.  8295. 

8590.  8751.  9069.  9070.  9071.  9072.  9073. 

9074.  9075,  9076.  9077,  10224.  10225: 

10226,  10227.  10228.  10229.  102.30.  10231. 

10232.  11075.  11076.  11077.  11078,  11079. 

1 1080.  11081.  11.544,  I18.W.  12065.  12066. 

12067.  12068.  12695.  12697.  13296,  13297. 

14615.  14616.  14971,  15163,  15164,  L5444. 

15718.  16017.  16018.  16019.16281.  16.504. 

17038.  170.^9.  17040.  1761 1.  17623.  17624. 

17625.  17626.  17627.  17628.  17629.  176.30. 

18614.  18615,  18616.  18617.  I86I8.  19200. 

19808.  19809,  19984.  19985.  20133.  22692. 

22693.  23123.  23.^00.  23.^01.  23708.  2.3984. 

2.^985.  24453.  244.54.  247-'<3.  2.5601.  2.5871. 

25872.  25873.  26.597.  26.S98.  26.599.  26600. 

26601.  26602.  26603.  27037,  28(X)0.  31698, 


320.M.  32035.  32482.  331 17.  34604.  34939. 
34940.  .34941.  34942.  35207.  35879.  35880. 
36781,  .36782.  37478.37479 
Meetings: 
Capital  availability  for  energy  markets:  technical 

conference.  1843 
Credit  issues  and  potential  solutions  in  energy 
markets:  technicaf  conference.  4465.  6144 
Electric  quarterly  reports:  workshop.  17795 
Eugene  Water  and  Electric  Board.  19201 
Generator  interconnection  requests  queuing: 

technical  conference.  233 1 
Hydroelectric  licensing  regulations:  stakeholder 
workshops  and  post-workshop  stakeholder 
drafting  session.  6738 
MISO  Midwest  Market  Initiative  Protocols  and 
Open  Access  Transmission  and  Energy 
Markets  Turiff:  FERC  siaff  participation. 
37480 
MISO  Open  Access  Transmission  and  Energy 
Markets  Tariff  Conference:  FERC  staff 
participation.  27055 
Natural  gas  and  electricity:  price  formation  and 
price  indices  issues:  staff  technical 
conference  and  workshop.  36783 
Natural  gas  price  formation — 
Energy  price  disco\ery  and  indices:  technical 

conference  and  workshop.  33486 
Natural  gas  price  infomialion  adequacy: 
technical  conference.  13701.  17796 
New  England  transmission  cost  allocation 
stakeholder  workshop:  agency  staff 
*     participation.  12697 
Open  access  transmission  service  and  standard 
eleciricity  market  design:  remedying  undue 
discrimination:  technical  conference. 
25874.  37480 
Public  utility  filing  requirements:  electric 

quarterly  reports  workshop.  15445 
Regional  Transmission  Organizations — 
Slate-Federal  Regional  Panels;  discussion. 
2332 
Southw  estem  Gas  Storage  Technical 

Conference.  38038^ 
Transmission  pricing  workshop;  New  England^ 
Power  Pool  et  al..  3878 
Meetings:  Sunshine  Acl,  1843.  1845.  4200.  8010.^ 
8012.  11831.  11833.  14232,  16791,  16793. 
22373.  22376.  25602.  32743.  37480.  37807. 
38322 
National  Register  of  Historic  Places: 
Programmatic  agreement  for  managing- 
properties:  restricted  service  list — 
New  York  Power  Authority.  1845.  31699 
Ypsilanti.  MI.  23302 
Natural  Gas  Policy  Act: 

Interstate  natural  gas  pipelines — 
Business  practice  standards.  18976 
Oil  pipelines: 

Producer  Price  Index  for  Finished  Gocxis:  . 
annual  change.  282 1 1 
Practice  and  priKedure: 
Commission  Issuance  Posting  System  and 

Records  Information  Management  System: 
removal  from  agency  web  site.  36786 
Off-ihe-record  communications.  5.56.  3524. 
4775.  67.39.  7789.  10008.  12068.  15719, 
1 628 1.  179.36.  22694.  2.3986.  26604. 
32746.3.^931.38038 
Preliminary  permits  siirrender: 
Bristol.  NH.  36786' 
Green  River  3  Associates,  25874 
Green  River  5  Associates,  25875 
Hulah  Hydro.  LLC.  34943 
Ketchikan  Public  Utilities.  12069 
Quantum  Energy  Solutions.  2587,5 
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Symbiotics.  LLC.  35207 
ttiports  and  guidance  documents;  availability,  etc.: 
Delniarva  Peninsula:  transmission  congestion: 

tact-finding  priKeeding.  27055 
Electric  and  natural  gas  prices:  potential 
manipulation;  fact-finding  investigation. 
27554 
Electric  Quanerly  Reports;  public  utility  filing 
requirements  and  software  demonstrations, 
3524.  80 1 3,  28(JO  1 .  33 1 1 8.  34943 
Morth  Fork  Nooksack  River.  WA:  navigation 

status  report.  14972 
Public  utility  filing  requirements:  electric 
quarterly  reports:  workshop,  18618 
St:^ior  F-xecutive  Service; 

Performance  Review  Board:  membership.  15445 
/^  pliiatiims.  hearings,  detenninations.  etc.: 
\ccent  Energy  New  Jersey.  LLC.  38030 
\ES  Ocean  Express.  LLC.  24728 
■\ES  Warrior  Run.  Inc..  et  al..  1 1814 
MM  Pipeline,  LLC.  8286 
\lgonquin  Gas  Transmission  Co.,  8286.  9065. 

11538.  14414.  18603 
Mgonquin  Gas  Transmission  Co.  el  al..  25588 
MIegheny  Energv  Supply  Units  3.  4.  &  5.  LLC. 

22369.  22686 
Mliance  Pipeline  L.P..  1829.  2755.  3236.  7778, 

8287.  25868.  28206 
\lmagre  Power  Holdings.  LLC.  et'al..  23707 
\iiierican  Electric  Power  Co.,  22686 
\merican  Electric  Povver  Service  Corp..  12055 
\merican  Electric  Power  Service  Corp.  et  al.. 

2.7994.  327.V5 
American  Municipal  Power-Ohio.  Inc..  et  al.. 

-  12691 
American  Power.Nel  Management.  LP.  37142° 
\naheim.  CA.  et  al..  548 
ANR  Pipeline  Co..  7.59.  6727.  7355.  12055. 
120.56,  13283.  14969.  I6(K)9.  17028. 
17611.  17612.  l7-'90.  17928.  24728,  ' 
25589,  25590,  27550,  27994,  32028. 
32735.  34592.  .34929.  35205.  38030.  38031 
>iNR  .Storage  Co..  4456.  25590.  34929 
,  Vquila.  Inc..  88 

Aquila  Merchant  Services.  Inc.,  10452 
Aquila  Piatt  County  Power  L±;C.,  38031 
Atlantic  City  Electric  Co.  et  al..  12691 
Atmos  Energ>  Corp.,  16274 
Augusta  Canal  Hydro  Power  Project.  17790 
.^vondale  .Mills.  Inc..  19796 
Black  Marlin  Pipeline  Co..  14415.  25.360.  27033 
Black  Rock  CToup.  LLC.  38031 
Blue  Canyon  Windpower.  LLC.  38704 
Blue  Lake  Gas  Storage  Co..  25590 
Blunicnthal.  Richard.  Connecticut  state  attorney 

general,  et  al..  28207,  37 143 
ItoundaryGas.  Inc..  14607.  |6274 
lip  West  Coa.si  Pk^ucIs.  LLC.  et  al..  5.50 
Itrookhaven  Energy 'l.P..  22370 
California  Independent  System  Operator  Corp.. 

201.30 

California  Power  Exchange  Corp..  3871 
('alpine  California  Equipment  Finance  Co., 

LLC,  7355 
^alpine  Energy  Services,  L.P.,  16275 
(alpine  Power  America-OR,  LLC,  et  al..  13284 
Calypso  Pipeline,  LLC.  et  al..  8587 
Canyon  Creek  Compression  Co..  24728.  38704 
Capital  Power.  Inc..  22370 
CTargill  Power  Markets,  LLC,  1448.  8747 
CenterPoint  Energy  Gas  Transmission  Co.,  89, 
7.59.  18.30.  1831.  2325.  6727.  6728.  7356. 
8881.  10217.  1 1815.  1.3284.  1571 1.  17029. 
17929.  19796.  25.591,  27994,  32029, 
.M930.  37473.  38032 
CFenlerPoint  Energy-Mississippi  River 

Transmission  Corp..  17028.  24447.  327.36. 
3.^924 


Central  New  York  Oil  &.  Gas  Co..  LLC.  1 02 1 7. 

28208 
CES  Marketing.  LLC,  et  al.,  73.56 
Chandeleur  Pipe  Line  Co..  1449.  10218.  23293 
Cheyenne  Plains  Gas  Pipeline  Co.,  33482 
Choctaw  County  Trust,  1 4969 
Cinergy  Services,  Inc.,  13285 
Citizens  Communications  Co.,  760 
Clark  Fork  &  Blackfoot,  L.L.C.,  J 57 1 1 
Clear  Creek  Storage  Company,  LLC,  1 1538, 

27034 
Clear  Fork  Pipeline  Co.,  34930 
CMS  Trunkline  Gas  Co..  LLC.  1 1815,  19797. 

25360 
CMS  Trunkline  LNG  Co.,  LLC,  17029,  23293. 

25.360 
Cogen  Technologies  Linden  Venture.  L.P.,  et 

al.,  25591 
Colorado  Interstate  Gas  Co.,  760,  761,  10452, 
11815,14415.14608.16009.18603. 
25361.  28209.  32736.  33483.  .34930 
Columbia  Gas  Transmission  Corp..  1 83 1 .  3872. 
44.56,  4457,  8288.  1 1816.  11817,  I.S442. 
16010,  17030.  201.30.  231 18.  27995. 
327.36.  32737.  34592.  34593,  35871,  36775 
Columbia  Gulf  Transmission  Co.,  1832.  2325, 
2755.  4184.  4457,  8288.  10218.  1 1817. 
1.3696.  16010.  170.30.  17031.  17790. 
201.30.  24728.  24729.  2.5.S91.  32029, 
■34.S93,  .^931.  .35871 
Commonwealth  Edison  Co..  3.3484 
Coneciiv'  Mid-Merit.  Inc.,  4457       .    - 
Connecticut  Light  &  Power  Co.,  37143 
Consolidated  Edison  Energv,  Inc.,  et  al.,  6444 
Cove  Point  LNG  L.P..  3237.  7519 
Crescent  Ridge  LLC.  32738 
Crossroads  Pipeline  Co..  2756,  25.592 
D.E.  Shaw  Plasma  Power.  L.L.C..  8588.  22687  - 
Dauphin  Island  Gathering  Partners,  3237,  3872, 

19982,  .34931.. ^4932 
De^tin  Pipelitie  Co..  L.L.C..  24729 
Devon  Power  LlC  et  al..  23448 
Discovery  Gas  Transmission  LLC.  761.  5012. 

"  7.356.  14416.  25.361.  .U932 
Distrigas  of  Massachusetts  LLC.  24730.  34594 
Dominion  Cove  Point  LNG.  LP.  17613.  17929. 
19797.  25.361.  2.'>.592.  32738.  32739.  .\5205 
Dominion  Transmission.  Inc..  4458.  6728. 
11817.  18604.  201.30.  20131.  25.592. 
25.593.  28209.  36775,  38032 
Dominion  Transmission,  Inc.,  et  al..  6132.  7357. 
13697  \     . 

Dynegy  Inc..  6909 
Eagle  Energy  Partners,  Inc..  38032 
Eastern  Shore  Natural  Gas  Co..  2536.  1 3285. 

14416.  18605.  22687.  .M595.  35871 
East  Tennessee  Natural  Gas  Co..  32.37.  4185. 

9066.  17031.  .^5205 
Egan  Hub  Partners.  LP..  4185 
El  Dorado  Irrigation  District.  762.  4185,  10233. 

37144 
Element  Re  Capital  Products.  Inc.,  7358 
El  Paso  Natural  Gas  Co..  1832.  3872.  12057, 

13286.  17032.  18606.  2.3980 
Enhridge  Offshore  Pipelines  (UTOS)  LLC. 

18606.34932.  .36776 
Enbridge  Pipelines  (AlaTenn)  L.L.C..  13286. 

34933.  36776 
Enbridge  Pipelines  (KPC).  17791.  179.30. 
270.34.  .34.595.  .^4933.  36776.  38033 
Enbridge  Pipelines  (Louisiana  Intrastate)  L.L.C.,  | 
16275,  19797,  24448,  37473  \ 

Enbridge  Pipelines  (Midia)  LLC.  34933, 

36777 
Encrg)  Department,  1181' 
Energy  Transfer-Hanover  Ventures,  LP.  7778 
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Energy  West  Development;  Inc.,  25.59i 
Enogex  Inc..  3.U84 
'  Enron  Power  .Marketing.  Inc..  et  al..  15712 
Entergy  Services.  Inc..  22371.  27995 
EPGT  Texas  Pipeline.  LP.  2326 
Equiirans.  L.P..  16275.  .^4595 
Florida  Gas  Transmission  Co..  1 1818.  1601 1 
,    Flying  Cloud  Power  Fanners.  LLC.  1(M53 
.  Freeport  LNG  Development.  LP..  179.^0 
V  Gas  Research  Institute.  38033 
Global  Common  Greenport.  LLC.  .345% 
Grand  River  Dam  .Authority.  19197 
Granite  State  Gas  Transmission  Co..  25.593 
Great  Lakes  Gas  Transmission  LP..  90.  2326. 

3873.  8881.  12058.  18606.  247.30.  25362."-=-  - 
35872 
Grid  America  Companies..' 24730 
GridAmerica  LLC  et  al.  6909 
Guardian  Pipeline  Co  .  L.L.C..  90.  91.  7519. 

8288.  24448 
Gulf  South  Pipeline  Co..  LP.  91.  92.  I4.S0. 

6728,  14969.  19982,  2.3980.  327.^9.  ".^4596. 
3520().  37473 
Gullstream  .N'aiural  Gas  System.  L.L.Cr,  3873. 

17032.  18607.  25S94.  37474 
Hackberry  LNG  Terminal.  L.L.C..  18607.  24733     . 
High  Island  Offshore  Svsiem.  LLC.  1833. 

10000.  25.^62.  35206.  37474 
Holyoke  Gas  &  Electric  Department  5278 
Hoitiestead  Energy  Resources.  LLC.  3238 
Honeoye  Storage  Corp.  8882.  12058.  19798. 
I         34597 
Hori/on  PifKHine  Co .  LLC.  92 
Homing.  Jane  A.'.  25.V> 
Humble  Gas  Pipeline  C  o..  1 1818 
Innovative  Technical  Services.  L.L  C.  37144 
Iroquois  Gas  Transmission  Svsteni.  LP.,  1833. 
..3874.  61.34.  8882.  9066.'  ItXK)!.  14608. 
15714.  17613.  20132.  .34597.  .■?8(>.34 
Islander  East  Pipeline  Co..  L.L.C..  247.30 
Jamaica  Bay  Peaking  Facility.  LLC.  32478     . 
Jankc.  Willard.  3522 
Janke.  Willard.  el  al..  14.M) 
Katahdin  Paper  Company  LLC.  380.U 
Kern  River  Gas  Transmission  Co..  1834.  8883. 
■     11538.  1 1818.  12058.  1703.3.  17613. 
17614.  25'362.  32029.  320.^0.  37474 
KeySpan  LNG.  LP.  et  al,  61,^4 
KeySpan-Ravenswood.  Inc..  3874 
Kinder  Morgan  InterMale  Gas  Transmission. 
LLC.  et  al..  92.  762.  5278.  6729.  14608. 
18608.  23707 
KO  Transmission  Co..  13697 
Libenv  Power  Corp..  Inc.,  15715 
L.MP  Capital.  LLC.  et  al..  38035 
Louisiana  Intrastate  Gas  Company.  L.L.C..  - 

14609 
Marina  Energy.  LLC.  38035 
.   Maritimes  &  .Northeast  Pipeline.  LLC.  9067." 
20132.  .349.34  r 

"Mid.American  Energy  Co..  .34598  ,'^ 

Midwestern  Gas  Transmission  Co..  9067. 

115.^9.  11.540.  14970.  17614.  2.5.595,  .WOS 
Midwest  Independent  Transmission  System 

Operator.  Inc..  275.50.  33486.  33688 
MIGC.  Inc..  27.^6.  8883.  13286.  17033.  26593. 

32030.  3.^924.  36777 
Mission  Groups;  public  utility  subsidiaries.^ 

1()(X)|.  10002,  '    '  ' 

Missouri  Inierstale  Gav  LLC.  1 1819 
Mojave  Pipeline  Co..  38035 
National  Fuel  Gas  Suppiv  Corfi..  I8.U.  6729. 
7779.  11819.  13287'.  14416.  18608.  24731. 
34598 
.Natural  (jas  Pipclipe  Co.  of  America.  93.  1835. 
4r86.  8883.  10001.  10218.  10219.  I  I.<i40, 
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12059.  13287.  15715.  17034.  17615. 
17791.  18608.  19798.  22687.  22688. 
24731.  25363.  25364.  26594.  34934.  37475 

NDR  Energy  Group.  LLC.  38036 

Neptune  Regional  Transmission  Sy.siem.  LLC. 

17931 
New  Athens  Generating  Co..  LLC.  et  al..  37145 
New  England  Power  Pool.  2537.  19798.  23981 
New  York  State  Electric  &  Gas  Corp..  3874. 

12059 
NGO  Transmission.  Inc..  32478 
Niagara  Mohawk  Power  Corp.  et  al..  19197 
Nicole  Energy  Services'.  Inc..  7779 
NM  Colton  Genco  LLC  et  al,.  15715 
Nort,eno  Pipeline  Co.  et  al..  231 18.  231  \9. 

23120 
North  Baja  Pipeline.  LLC.  I76I6 
North  Branch  Resources.  LLC.  8289 
Northeast  Generation  Co..  4769 
Northern  Border  Pipeline  Co..  2326.  7520. 

7780.  11819.  1601 1.  .349.^4.  34935.  36777. 

37145 
Northern  Illinois  Gas  Co..  37475 
Northern  Natural  Gas  Co..  762.  763.  3238. 

3875.  7520.  8289.  11540,  13288.  13697. 

1 44 1 7.  170.^4.  17616.  18609.  19799. 

25364.  25595.  255%.  28209.  32030. 

32740.  38705 
Northern  Natural  Gas  Co.  et  al..  4770 
Northern  States  Power  Co..  33932 
North  Hanland  LLC.  10453 
Northwest  Natural  Gas  Co..  34935 
Northwest  Pipeline  Corp..  550.  1450.  3875. 

6909.6910.  8588.  10219.  11820.  12692. 

27995.  33924 
Occidental  Power  Ser\'ices.  Inc..  et  alt.  3876 
Old  Dominion  Electric  Cooperative.  6134 
One  Nation  Energy  Solutions.  LLC.  38036 
ONEOK  WesTex" Transmission.  LP..  38037 
Overiand  Trail  Transmission.  LLC.  19799 
Overthrust  Pipeline  Co..  6730.  16012.  19800. 

33925.  35872.  38705 
Pacific  Gas  &  Electric  Co..  763.  4458.  8289     , 
Pacific  Gas  &  Electric  Co.  et  al..  6446 
PacifiCorp.  12059.  19198 
Paiute  Pipeline  Co..  551,  6730,  7780,  13288. 

14609 
Panhandle  Eastern  Pipe  Line  Co.,  3020,  1 1 820, 

11823.  13288.  17617.  25365.  32031,  32740 
Panhandle  Eastern  Pipe  Line  Co.  et  al.,  33925 
Petal  Gas  Storage.  LLC.  7358.  7780 
PG&E  Gas  Transmission.  Northwest  Corp.,  93. 

6135.  6730.  7521.  7781.  8290.  8884. 

12060.  15716.  17932.  18609.  19800. 
19983.  24732,  25.^65.  25596.  26594. 
32031.  34598.  .34935.  34936 

PG&E  National  Energy  Group  et  al..  17032 
Pine  Needle  LNG  Co..  LLC,  764,  8290,  17617. 

22688 
Pinpoint  Power.  LLC,  38037 
J'J.M  Interconnection,  LLC.  16501 
PJM  Interconnection.  L.L.C..  et  al..  19983 
Plantation  Pipe  Line  Co.  et  al..  27996 
Portland  Natural  Gas  Transmission  System. 

6910.  8884.  16012.  23294.  23981.  24448. 

25596.  27996.  38706 
Powerex  Corp..  9068 
PPL  Montana.  LLC.  34599 
Public  Service  Co.  of  New  Mexico.  10454 
Public  Utilities  Commission  of  the  State  of 

California.  35872 
Puget  Sound  Energy,  Inc..  32031.  37145 
Quark  Power  LLC.  9068 
*  Questar  Pipeline  Co..  1835.  3238.  7358.  7781. 

10003.  12060,-13289,  13698,  17792. 

19800.  19983.  24732,  25597,  27034. 

327*40.  37146 


Questar  Southern  Trails  Pipeline  Co.,  13289, 

33926,  34936 
Quonset  Point  Cogen.  LP..  17932.  26594 
Red  Lake  Gas  Storage.  LP..  6731 
Regional  Transmission  Organizations  et  al.. 

6910 
Reliant  Energy  Mid-Atlantic  Power  Holdings. 

LLC.  179.33 
Reliant  Energy  Services.  Inc..  et  al..  15716 
Renaissance  Power.  L.L.C..  6731 
RMKG.  LLC.  37146 
S.D.  Warren  Co..  19198,  22371 
Saguaro  Power  Co.  et  al..  1 1072  * 

Sahville  Gas  Storage  Co.,  L.L.C.  19801,  34936 
San  Diego  Gas  &  Electric  Co.,  1 1821.  2312 1, 

34599 
San  Diego  Gas  &  Electric  Co.  et  al..  8291, 

17933 
SCG  Pipeline.  Inc..  3239 
Sea  Robin  Pipeline  Co..  93.  94.  25.365 
Sid  Richardson  Energy  Services.  Ltd.,  6135 
Sierra  Pacific  Industries.  37146 
Snoqualmie  River  Hydro  Inc..  2537 
Solaro  Energy  Marketing  Corp..  32741 
South  Carolina  Electric  &  Gas  Co..  94.  3522 
Southern  California  Edison.  26595 
Southern  California  Edison  Co.  et  al..  764 
Southern  Co.  Services„;Inc..  1 1072 
Southern  Gas  Co.,  14970 
Southern  LNG  Inc..  691 1 
Southern  Natural  Gas  Co.,  12060,  37147,  38706 
Southern  Star  Central  Gas  Pipeline,  Inc.,  17618, 

17934,  19801,  2.3981.  24449.  25366.   . 

25598,  27551,  33485,  36778,  37476 
Southwest  Gas  Storage  Co..  1 1822,  25366, 

27551 
SP  Newsprint  Co..  3877 
Stingray  Pipeline  Co.,  L.L.C.  18.36,  15718 
Swecker,  Gregory.  1 1822 
Swecker.  Gregory,  et  al..  38707 
Talbot  EMC  et  al..  7522 
Tennessee  Gas  Pipeline  Co.,  18.36.  2756,  4770, 

7782,  10003,  12061,  14417,  17618,  17934. 

26.595.  27997.  32032.  32741.  34937 
Texas  Eastern  Transmission.  LP.  1836.  3877. 

61.36.  8885.  9068.  14417.  16276.  17792. 

24732.  38707 
Texas  Gas  Transmission  Corp..  95,  766,  3239, 

4771.7359.  24449,32032  - 
Texas  Gas  Transmission.  LLC,  34937,  37147 
Toca  Producers,  34937 
Total  Peaking  Services,  L.L.C.  34599 
Traclebel  Calypso  Pipeline.  LLC.  1 1823 
Tractebel  Energy  Marketing.  Inc..  28210 
Trailblazer  Pipeline  Co..  2537,  5013,  7359. 

7530,  17618,  22688,  32033.  38707 
TransColorado  Gas  Transmission  Co..  95,  3877, 

11821.  1 1824.  17619.  32033 
Transcontinental  Gas  Pipe  Line  Corp..  767. 

2021.  6136.  7359.  7994,  1 1824.  1 1825. 

13289.  13290.  14609.  17034.  170.35. 

17619.  17792.  I79,M.  18975.  19802. 

24450,  27035.  .34600.  36778.  37476 
Transwestem  Pipeline  Co..  768,  44.59,  7360. 

14970.  16012.  16013.  19802.  22688. 

22689,  3.3926,  .34938,  37476 
Universal  Electric  Power  Corp..  1 8976 
USG  Pipeline  Co..  6731.  33926 
Vector  Pipeline  LP..  17036.  17935.  34600 
Venice  Gathering  System.  L.L.C.  27551 
Vermont  Nuclear  Power  Corp.  et  al.,  7522 
Viking  Gas  Transmission  Co.,  3240,  5013. 

12061.  22689.  2.3982,  27552 
Virginia  Electric  &  Power  Co..  691 1.  22690 
Washington  Gas  Light  Co..  768.  38038 
Welico  Services,  Inc..  769 


Well  Power  Gates,  LLC.  el  al.,  7782 
Wesiar  Energy,  Inc..  10004  o 

Western  Gas  Interstate  Co..  37477 
Wilbur  Power  LLC.  19984 
/Williams  Gas  Pipelines  Central.  Inc..  3522" 
Williston  Basin  Interstate  Pipeline  Co..  1837, 

2757,  3240,  6732,  7522,  8589,  1 1826, 

13291.  14610.  17036.  17619.  18610. 

22690.  2.3982.  24733.  34601 
Wisconsin  Natural  Resources  Department.  1837 
Wisconsin  Public  Service  Corp..  3878.  16276 
Woods  Lake  Hydro  Co..  7995 
Wyckoff  Gas  Storage  Co..  LLC.  769,  16013 
Wyoming  Interstate  Co..  Ltd.,  770,  1 1541, 

32742,  34938 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 

Design-build  contracting;  correction,  7921 
Indian  reservation  road  bridge  program,  24642 
Railroad-highway  projects  and  reimbursement 
for  railroad  work  on  Federal-aid  highway 
projects,  24639 
Traffic  control  devices  on  Federal-aid  and  other 

streets  and  highways;  standards,  14138 
Truck  size  and  weight — 

Dromedary  equipped  truck  tractor- 
semitrailers;  designation  as  specialized 
equipment.  37965 
Planning  and  research: 

Federal-aid  highway  systems;  changes,  28752 
Statewide  and  metropolitan  transportation      » 
planning.  3176 
Correction,  7418 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Federal-aid  projects;  advance  construction, 

23239 
Work  zone  safety  and  mobility.  24384 
Grants: 

Operation  of  motor  vehicles  by  intoxicated 
persons;  w  ithholding  of  Federal-aid 
highway  funds.  6091 
Transportation  Equity  Act  for  21st  Century; 
implementation: 
Federal  Lands  Highway  Program;  transportation 
planning  procedures  and  management 
systems — 
Fish  and  Wildlife  Service  and  Refuge  Roads 

Program.  1096 
Forest  Service  and  Forest  Highway  Program. 

1088 
Indian  Affairs  Bureau  and  Indian  Reservation 
Roads  Program;  public  informational 
meeting,  1 105.  4744 
National  Park  Service  and  Park  Roads  and 
Parkw  ays  Program.  1 080 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  10063, 
11174.  11175.  13979.  16115.34607 
Banks  and  bank  holding  companies: 
Change  in  bank  control.  3460!8 
Formations,  acquisitions,  and  mergers,  34608 
Permissible  nonbanking  activities,  34609 
Disaster  Response  and  Evacuation  User  Service; 
completion  of  update  to  National  Intelligent 
Transportation  System  .Architecture;  comment 
request.  38739 
Environmental  statements;  availability,  etc.: 
Lewis  &  Clark  and  Jefferson  Counties.  MT. 
6793 
Environmental  statements;  notice  of  intent: 
Anne  .Arundel  and  Prince  George's  Counties. 
MD.  .^6871 
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Bossier  Parish.  LA,  ct  al..  10775 
Bronx  County.  .NY.  ff327 
Cameron  and  Willacy  Counties.  TX.  19067 
C  oopcr  Landing.  Kenai  Peninsula  Borough,  AK. 
K      27140 
Fayette  County,  KY,  2104 
Hatillo  .Aguadilla  Corridor.  PR,  27625 
Jackson  County  et  al.,  MS.  20041 
Juneau,  AK.  11615 

Lalourchc  and  St.  Charles  Parishes.  LA.  16861 
Los  Angeles  County,  CA.  .^3757 
.Mills  Countv.  LA,  and  Cass  County,  NE,  2814, 

.330.3 
Mills  Countv,  lA.  and  Sarpy  Countv.  NE,  2813, 

2814 
Missoula  County,  Ml,  10063 
Montgomerv'  and  Prince  George's  Counties, 

.MD,  3.3221 
Nevada  County,  CA,  1 1 443 
N'icollci  County,  .MN,  33757 
Dtler  Tail  and  Wadena  Counties,  .MN,  15036 
Peoria  County  et  al.,  IL.  5971 
Pitkin.  Eagle,  and  Garfield  Counties.  CO, 

34695l90Federal  Reserve 
Portland.  OR:  South/North  Transit  Corridor, 

17721 
Puehlo,  CO,  3929 

>alt  Lake  and  Davis  Counties,  UT.  1 5790 
•Jail  Lake  and  Utah  Counties,  UT,  23519 
iait  Lake  County.  LT.  32168 
icott  and  Carver  Counties,  MN.  1.507 
Seattle,  King  County,  W.A.  20425 
Solano  County.  CA.  25083 
Sonoma  County.  CA;  withdrawn,  23798 
it.  Charles  and  Jefferson  Parishes.  LA.  16861 
>t.  Louis  Citv  and  St.  Louis  County.  MO. 

I27.V5.  22766 
Strafford  and  Rockingham  Counties.  NH.  25676 
Texas  and  Howell  Counties.  .MO.  1 2736 
Vayne  County.  ML  1.3980,  1 427 1 
Vright.  Steams,  and  Sherburne  Counties,  MN. 

11896 
Qr  ints  and  cooperative  agreements;  avaifability. 
etc.: 
^mber  Plan  Programs.  7164 
Transportation  Infrastructure  Finance  and 

Innovation  Act  credit  assistance.  19067 

:  Kins  and  guidance  dcKumerils:  availability,  etc.: 

Jew  York  State  Historic  Canal  System,  Historic 

Bridges  use;  evaluation  and  approval; 
programmatic  agreement,  1652 
ted  light  camera  systems.  2.5677 

Federal  Housing  Enterprise  Oversight 
I    Office 

rIule.s 

Orjani/ation,  functions,  and  authority  delegations: 
Official  logo  and  seal.  32627 
sii-based  capital: 

(federal  Home  Loan  Mortgage  Corporation 
(Freddie  Mac) — 
Correction  arid  technical  amendments.  7.309 
federal  National  Mortgage  Association  (Fannie 
MaeK- 
Corrections  and  technical  amendments,  7.309 
.S;t:ty  and  soundness: 

Federal  Home  Loan  Mortgage  Corp.  (Freddie 
Mac)—,. 
Financial  and  other  information:  public 
disclosure,  16715 
iederal  National  Mortgage  Association  (Fannie 
Mae)— 
Financial  and  other  infoi'mation.  public 
disclosure,  16715 


PROP().SED  RULES 

Safety  and  soundness:  « 

Federal  Home  Loan  Mortgage  Corporation 
(Freddie  .Mac) — 
Financial  and  other  information;  pubhc 
disclosure,  3194 
Federal  National  Mortgage  Association  (Fannie 
Mae)— 
Financial  and  other  information:  public 
disclosure.  3194 
Semi-annual  agenda.  31168 
NOTICES 

Reports  and  guidance  documents:  availabiliiv.  etc.: 
Strategic  Plan  update.  33520 

Federal  Housing  Finance  Board 

RLLES 

Organization,  functions,  and  authority  deJegations: 
Organization  and  functions;  description,  38169 

PROPOSED  RLLES  \ 

Federal  htime  loan  bank  system: 

Appointed  directors:  background  or  experience 
demonstrating  understanding  of  risks. 
13238 
Semi-annual  agenda.  31376 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  2053 
Federal  home  loan  bank  system: 
Community  financial  institutions  average  total  * 
assets  and  directors  annual  compen.sation; 
limits:  annual  adjustments,  780 
Community  support  review;  members  selected 

for  review;  list,  2543,  17942 
Prwessing  and  settlement  of  items,  demand 
.  deposit  accounting  and  other" sei\ices; 
prices,  692 1 
Meetings;  Sunshine  Act,  35.30.  42 1 1 .  II  .394. 
16515.  .35674 

Federal  Labor  Relations  Authority 
RULES 

Organization,  functions,  and  authority  delegations: 
New  addresses  and  telephone  and  fax  numbers. 
10953.  2.3885 

NOTICES 

L'nlair  labor  practice  proceeding;  amicus  curiae 
submissions.  35888 

Federal  Law  Enforcement  Training 
Center 

NOTICES 

Meetings: 

Naional  Center  for  State  and  Local  Law 
Enforcement  Training  Advisorv 
Committee,  5701.  8813       «■ 

Federal  Maritime  Commission 

PROPOSED  RULES 

Pa.s.senger  vessel  financial  responsibility: 
Performance  and  casualty  rules.  Alternative 
Dispute  Resolution  program,  etc.; 
miscellaneous  amendments;  oral  comments 
and  hearing.  17(K)3 
Presentations  by  interested  parties  and 
discussion  of  issues:  'hearing.  23947 
.Semi-annual  agenda.  31380 
Tariffs  and  service  contracts: 

Electronic  transmission  Hling.  15978 
NOTICES 

Agreements  filed,  etc..  563.  2054.  3254.  4491. 
'  5885.  7114.  7562.  8296.  8903.  10479.  1 1859. 
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L33I2.  14981.  1*053.  17.3%,  18206,  19999. 
20155.  23136.  24476.  25889.  27807.  32040. 
33488,  34970.  .365.50.  37825 
Casualty  and  nonperformance  certificates: 
Corporacion  Ferries  del  Caribe.  Inc..  et  al.. 

23988  .  >,.^^_^ 

Cruceros  del  Caribe  et  al..  23988  ^^v- 

Complaints  filed: 

Diversified  Freight  Logistics.  Inc..  32040 
HUAL  AS.  6455 

Monarch  Shipping  Agency.  LLC.  et  al.,  .34970 
XM  International.  Inc.,  1()246 
Controlled  carriers: 

Foreign  carriers  in  U.S. -foreign  trades:  list, 
.34.388 
Investigations,  hearings,  petitions,  etc.: 
China  Shipping  Container  Line,s  Co..  Ltd.. 

25373 
Hudson  Express  Lines.  353 1 
.Monarch  Shipping  Lines,  Inc.,  et  al,.  37826 
Royal  Caribbean  Cruises  Ltd.  et  al.,  .34970 
Transpacific  Stabilization  .Agreement,  3.^696 
Meetings;  Sunshine  Act,  3531,  64.'»5.  7114,  19824, 

.28007 
Ocean  transportation  intermediary  licenses: 
,\.C.T.  Logistics.  Inc.,  et  al..  1 1 108    ' 
ABC  Depot.  Inc.,  etal..  231.^6 
Actway  Express  Inc.  et  al..  17646 
Adcom  Worldwide  et  al..  2055 
Aero  Costa  International.  Inc.-et  al..  3254.  6174 
.Aero  Expediting.  Inc..  et  af.  .^4971  « 

Air  7  .Seas  Transport  Logistics.  Inc..  et  al.. 

25889,  32040 
Air  Cargo  Global  Corp.  et  al.,  24476 
Alumar  Shipping  Services,  Inc.,  et  af..  1 1 108, 

17647 
American  Ix)gistics  &  Purchasing  Services, 

Ltd..  et  al,  .36551 
Americar  Global  Logistics,  Inc.,  et  al..  1 1859 
Antilles  Wholesala  Co.  et  al..  3254 
A-P-A  Worid  Transport  Corp.  et  al..  14981 
Arrow  Worldwide  Logistics.  Inc.,  et  at..  37826 
Brisk  International  Express.  Inc..  et  al..  3.3488 
Brit-.\m  Logistics  Management  Services.  Inc.. 

et  al... 3.3488 
Cargozone  Trans  Corp.  et  al..  1 1 109  v 

Corrigan  .Mr  &  Sea  Cargo  Systems  et  al.,  32041 
^Direct  Woridwide  Logistics.  Inc..  et  al..  18650 
•  Eggi's  Express  Shipping  et  al..  .34971 
Global  Ocean  AgenCv  Lines.  LLC.  et  al.. 

2.5889 
Golden  Jet  Freight  Forwarders  et  al..  I  1859 
Guardship  .-\menca.  Inc..  et  al..  18650 
Hye  Mi  Express  U.S.A..  Inc..  et  al.,  32642 
International  Shipping  Co  et  al.,  25890 
ITS  International  Container  Lines  Inc.  et  al., 

16053 
J.M.C.  Transport  Corp,  et  al..  8296 
Jagrcmar  Marine,  Inc..  et  al..  .34972 
Jetstream  el  al..  1061 
JLC  Ocean  Express  Inc.  et  al .  6174 
Maritime  Express.  Inc..  et  al..  14982 
Manin  Strauss  Air  Freight  Corp.  et  al..  .36552 
Motorvation  .Services  Inc.  et  al..  1 1860    ■ 
Overseas  Express  Services  et  al..  6175 
Pacific  Atlantic  Lines.  Inc..  et  al..  173% 
Pallets  In  Motion  el  al..  37827  "* 

Pioneer  International  Forwarding  Co..  Inc..  et 

al..  24477 
PMK  Intematioiial  LLC  et  al..  3.W88 
Reliable  Van  &  Storage  Co..  Inc..  et  al..  82% 
S.F.  Systems  Inc.  etal.  7114 
Speedtra^s  International.  Inc..  ct  al..  .36552 
Speedy  International.  LLC.  et  al..  14982.  23137 
Sun  Ocean  Logistics  Corp.  et  al..  4491 
Uraycar  Transport  Sen  ices.  Inc.,  et  al.,  27807 
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Zaklee  International  Corp.  et  al..  2055 
Senior  Executive  Service: 
Performance  Review  Board:  membership,  35675 

Federal  Mediation  and  Conciliation 
Service 

RULES 

Arbitration  services: 
Fee  schedules.  10659 

PROPOSED  RULES 

Access  to  Neutrals  Initiative:  Registry  of  Neutrals, 
23634 

Semi-annual  agenda.  3 1 1 20 

NOTICES 

Grants  and  cooperative  agreements;  availability,- 
etc.: 
Labor-Management  Cooperation  Program,  3882, 
11109 

Federal  Mine  Safety  and  Health 
Review  Commission 

NOTICES      ^ 

Meetings:  Sunshine  Act.  37569 

Federal  Motor  Carrier  Safety 
Administration 

RULES 

Motor  carrier  safety  standards: 

Civil  penalties;  inflation  adjustment.  15381 

Commercial  driver's  license^tandards: 
requirements  and  penalties — 

Commercial  Driver's  License  Program 

improvements  and  noncommercial  motor 
vehicle  violations.  4394 

Commercial  driver's  licenses  with  hazardous 
*  materials  endorsement;  limitations  on 

issuance.  23844 
Drivers'  hours  of  service — 

'    Fatigue  prevention:  driver  rest  and  sleep  for 
safe  operations.  22456 

Household  goods  transportation;  consumer 
protection  regulations.  35064 

PROPOSED  RULES 

Hazardous  materials: 
Hazardous  materials  transportation: — 

Motor  carriers  transporting  hazardous 

materials:  security  requirements.  13250 
Motor  carrier  safety  standards: 

Intermodal  container  chassis  and  trailers: 

general  inspection,  repair,  and  maintenance 
requirements;  negotiated  rulemaking 
process;  intent  to  consider,  8580 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  32570, 
32571 

Motor  carrier  safety  standards: 
Controlled  substances  and  alcohol  testing 
regulations;  exemption  applications — 
Aero  Mayflower  Transit  et  al..  26374 


Driver  qualifications — 

Adams.  Carl  W..  et  al.;  vision  requirement 

exemptions.  13360.  14749 
Adams,  Doris  V.,  et  al.;  vision  requirement 

exemptions.  2629 
Adams.  Gene  A.,  et  al.;  vision  requirement 

exemption  applications.  37197 
Ammons,  Henry.  Jr.,  et  al.  vision  requirement 

exemptions,  10300 
Apple,  Gordon  L..  et  al.;  vision  requirement 

exemption  applications.  10301.  195% 
Archibald.  Michael  D..  et  al.  vision 
requirement  exempti(||s.  10298 
Arnold.  Joe  F..  et  al.;  visM||{equirement 

exemptions,  15037 
Barclay,  Richard,  Jr.,  et  al.;  v^ion 

requirement  exemptions  obnied,  22767 
Barrett.  Gary  A.,  et  al.;  vision  requirement 

exemptions,  35772 
Becotte,  Richard,  et  al.;  vision  requirement 

exemptions  denied,  35050 
Boyne.  Michael  C,  et  al.;  vision  requirement 

'  exemptions,  19598,  33570 
Bryant,  Timothy  J.,  et  al.;  vision  requirement 

exemptions,  1654 
Parker.  Jerry;  vision  requirement  exemption, 
etc..  8794.  10583 
Exemption  applications — 

Isuzu  Motors  America.  Inc..  23174 
Graduated  commercial  driver's  licensing; 
qualifications,  testing,  and  licensing 
standards.  8798 
Younger  Commercial  Driver  Pilot  Training 
Program;  petition  denied.  34467 
Reports  and  guidance  documents:  availability,  etc.: 
Alternative  dispute  resolution:  binding 
arbitration  use.  15549 

Federal  Procurement  Policy  Oflice 

NOTICES 

Government  contracts: 

Executive  compensation  benchmark  amount 
determination,  23501 

Federal  Railroad  Administration 

RULES 

Alcohol  and  drug  testing:  minimum  random 

testing  rates  determination.  57 
Railroad  accidents/incidents;  reporting 
requirements: 
Conformance  to  OSHA's  revised  reporting 
requirements,  10108 
Railroad  safety  enforcement  procedures: 

Small  entities  subject  to  railroad  safety  laws; 
policy  statement.  24891 

PROPOSED  RULES 

Local  rail  freight  assistance  to  States;  withdrawn, 
16753 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  1884, 
2393,  10304.  12971.  12973.  15038.  15790. 
18326.  20426.  25083,  27626,  34030,  37890 
Environmental  statements;  notice  of  intent: 
Southeast  High  Speed  Rail  Corridor,  VA  and 
NC,  28044 
Exemption  petitions,  etc.:       ' 

American  Association  of  Private  Railroad  Car 

Owners,  Inc.,  38742 
Buriington  Northern  &  Santa  Fe  Railway  Co., 

4536,  38740 
Canadian  National  Railway,  36623 
Canadian  Pacific  Railway.  36624 
Dakota.  Minnesota  &  Eastern  Railroad.  36625 


Eastern  Maine  Railway.  36625 

National  Railroad  Passenger  Corp.,  36626 

New  York  Susquehanna  &  Western  Railway, 

8074 
Norfolk  Southern  Corp.,  19601 
Oregon  Transportation  Department,  27627 
Sacramento  Regional  Transit  District,  22768 
San  Luis  Central  Railroad,  8074 
Southern  California  Regional  Rail  Authority, 

38741 
Wilton  Scenic  Railroad,  8075 
Grants  and  cooperative  agreements;  availability.^ 
etc.: 
Next  Generation  High-Speed  Rail  Program; 
research  projects  and  technology 
advancements,  38743 
Transportation  Infrastructure  Finance  and 
Innovation  Act  credit  assistance,  19069 
Hazardous  materials  transportation: 

Explosives  transportation  by  rail,  34470 
Meetings: 

Passenger  equipment  safety  appliances;  safety 
inquiry  and  technical  conference,  24788 
Railroad  Safely  Advisory  Committee,  17150 
Railroad  Safety  Advisory  Committee;  working 

group  activity  update,  25677 
Safety  advisories,  bulletins,  and  directives: 
Hazardous  materials  transportation;  packaging 
components  compatibility,  3304 
Traffic  control  systems;  discontinuance  or 
modification: 
Burlington  Northern  &  Santa  Fe  Railway  Co., 

3306,  24787.  24790.  36627.  36628 
Canadian  National  Railway,  3306,  3307,  8075, 

9735.  23176 
CSX  Transportation,  Inc..  18327,  23520.  36628 
Norfolk  Southern  Corp..  36629 
Safe  Handling  Rail.  Inc..  3307 
Union  Pacific  Railroad  Co..  12972,  12973 

Federal  Register  Office 

NOTICES 

Public  Laws;  cumulative  list: 

107th  Congress;  Second  Session,  5078 

Federal  Reserve  System 

RULES 

Availability  of  funds  and  collection  of  checks 
(Regulation  CO: 
Routing  numbers  for  Federal  Reserve  Banks  and 
Federal  Home  Loan  Banks;  update,  31592 
Correction,  37957 
Credit  by  brokers  and  dealers  (Regulation  T): 

Foreign  margin  stocks;  list,  8993 
Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation- 
Banks,  savings  associations,  credit  unions, 
etc.;  customer  identification  programs, 
25090 
Equal  credit  opportunity  (Regulation  B): 
Nonmortgage  credit  transactions,  etc..  13144 
Correction.  14476 
Equal  opportunity  rules;  conformance  with  Federal 

sector.  18083 
Extensions  of  credit  by  Federal  Reserve  banks 
(Regulation  A): 
Primary  and  secondary  credit;  initial  interest 
rates.  1793 
Federal  Open  Market  Committee: 
Procedure  rules — 
Quorum;  definition,  6061 
Home  mortgage  disclosure  (Regulation  C): 

Miscellaneous  amendments:  staff  interpretations, 
31589 
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inlemationat  banking  operations  (Regulation  K): 
Foreign  banks  underNvriting  securities  to  be 
distributed  in  U.S.:  interpretation.  7898 
international  lending  super\'ision.  I IS8 
Viembership  of  State  banking  institutions 
(Regulation  H): 
Reporting  and  disclosure  requirements.  4092 
Truth  in  lending  (Regulation  Z): 
Official  staff  commentarv:  amendments.  16185 

PROPOSED  RULES 

Sank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Commodities  underlying  derivative  contracts; 
title  deliverv.  12316 
Economic  Growth  and  Regulatory  Paperwork 
Reduction  Act  of  19%;  implementation: 
Regulatory  publication  and  review,  .35589 
Home  mortgage  disclosure  (Regulation  C): 
Transition  rules  for  applications:  staff 
commentary.  1 1010 
International  banking  operations  (Regulation  Ki: 
EuJge  and  Agreement  corporations,  etc.:  Bank 
Secrecy  Act  compliance:  monitoring 
procedures.  .32434 
!*ractice  and  procedure: 
Accountants  performing  audit  services;  removal, 
suspension,  and  debarment.  1 1 16 
Correction.  5075 
Technical  correction.  4967 
iemi-annual  agenda.  31386 

NOTICES 

\gency  information  collection  activities; 

proposals,  submissions,  and  approvals.  1614. 
3027.  7791.  10069.  10310.  10479.  11617. 
12698.  14657.  14983.  15725.  15728.  16515. 
17.397.  18650.  18653.  19885.  24741,  28224. 
'   32042.  383.36 
Janks  and  bank  holding  companies: 
Change  in  bank  control.  122,  1463.  1615.  2056. 
2775.  3028.  3885.  5022,  .5639.  6455.  6746. 

7379.  8608.  8765.  1 1 1 12.  1 1860.  12699. 
,13313.  13709.  14658.  15190.  I57.m 

16283.  16516.  16798.  17042.  17398, 
17808.  18980.  19209.  22.379.  23716, 
24742,  2.'^()33,  25374,  26297,  27564, 
32043,  325 1 2,  3275 1 ,  33 1 43,  33950, 
34389,  35410,  35675,  36552,  36990, 
38043.  38340 
Formations,  acquisitions,  and  mergers.  122. 

1061.  1615,  1851.  2337.  2775.  3029.  3531. 
3885.  4786.  5292.  .56.39.  6175.  6456.  6746. 

7380.  7562.  7791.  8020.  8609.  8766.  8903. 
9081.  10246.  11112.  11860,  12.3.55.  12699, 
13709,  146.58.  14984.  15190.  15452. 
15730.  16284.  16798.  17042.  17.398. 
17808,  17949,  18654,  18980,  19209. 
19824.  20000.  20155.  20389.  22380. 
22703.  227W.  2.3464.  23716.  24478. 
24742.  25034.  25374.  2561 1.  26297, 
27073.  27.564.  28007.  28226.  32(U3.   ' 
32751.  33143.  3.3489.  3.3697.  34389. 
3541 1.  35675.  35676,  .36552.  .%990. 
37160.  37827.  38.^40 

Permissible  nonbanking  activities,  375,  1062, 
1463,  .3531,  8,S09.""8766,  9081,  10481, 
12700,  146.59,  17399,  27.565.  28007. 
28226.  28227.  32512.  33489.  36553. 
36794,  36991 
Committees:  establishment,  renewal,  termination, 
etc.: 
Consumer  Advisory  Council.  1851.  33697 
■ederal  Open  Market  Commillee: 
Domestic  policy  directives,  123,  674(),  15452. 
27073 
'ederal  Reserve  Bank  ser\ices: 
Imputed  priced-service  income  from  clearing 
balance  investment.,  modification.  32513 


Meetings: 

Consumer  Advisory  Council.  8509.  33489 
Meetings;  Sunshine  Act.  782,  3029,  5293,  5640, 
7562,  7563,  8609.  10247.  11553.  14419. 
17043,  19824,  23137,  24743.  25611.  32043. 
33490.  36553 
On-line  Fedwire  Funds  Service;  operating  hours 

expansion.  28826 
Organization,  functions,  and  authority  delegations; 

Quorum;  definition.  24743 
Privacy  Act: 

Systems  of  records.  2238 1 
Reports  and  guidance  documents;  availability,  etc.: 
Accounting  standards  differences  among  Federal 
banking  and  thrift  agencies:  report  to 
Congress.  5976 
Sound  Practices  to  Strengthen  Resilience  of 
U.S.  Financial  System:  interagency  white 
paper.  17809 

Federal  Retirement  Thrift  Investment 
Board 

RULES 

Thrift  Savings  Plan: 

New  record  keeping  system,  implementation 
decisions,  and  addition  of  post-employment 
withdrawal  methods:  miscellaneous 
amendments.  35492 

PROPOSED  RULES 

Thrift  Savings  Plan: 

Catch-up  contributions  by  participants  age  50 
and  over,  and  new  record  keeping  system, 
16449 

NOTICES 

Meetings:  Sunshine  .\ct,  151 1.  2817.  71 15.  7563. 
13709.  19210,  23464,  3.3699.  36553. 

Federal  Trade  Commission 

RULES 

Appliances,  consumer,  energy  consumption  and 
water  use  intormation  in  labeling  and 
advertising: 
Comparability  ranges — 

Air  conditioners  et  al..  38175 
Clothes  washers.  8448.  36458 
Residential  energy  sources:  average  unit  energy 
costs,  2.^584 
Hart-Scott-Rodino  Antitrust  Improvements  Act,: 
Premerger  notification:  reporting  and  waiting 
period  requirements.  2425 
Hobby  Protection  Act: 

Imitation  political  and  numismatic  items.  9856 
Telemarketing  sales  rule.  4580 
Compliance  date  stay.  16414 
Textile  Fiber  Products  Identification  Act: 

Lastol;  new  generic  fiber  name  and  definition. 
3813 

PROPOSED  RILES 

Altemaii.Nc  fuels  and  alternative  lueled  vehicles; 

labeling  requirements.  24669 
Appliances,  consumer;  energy  consumption  and 
water  use  information  in  labeling  and 
■  advertising: 
Comparability  ranges — 
Clothes  washers.  16^31 
Rules  and  industry  guides:  Federal  regulatory 
review:  intent  to  request  public  comments. 
2465 
Semi-annual  agenda.  31398 
Telemarketing  sales  rule:  , 

National  do-not-call  registry:  user  fee-,  16238 

NOTICES 

Agency  information  collection  activities: 

proposals,  submissions,  and  approvals.  87(j6. 
12700.  19825.  22453 
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Federal  Transit 

Franchising  and  business  opportunity  ventuies: 
disclosure  requirements  and  prohibitions: 
exemptions; 
Paccar.  Inc..  1.5452 
Rolls-Royce  Corp..  15453 
Interlocking  directorates: 
Clayton  Act:  Section  8  jurisdictional  thre!>holds, 
3255 
Meetings:  • 

Consumer  information:  collection  and  use;  costs 
and  benefits  to  consumers  and  bu$ine.sses: 
workshop.  20389 
Spam  e-mail:  public  forum.  6747 
Technologies  for  protecting  personal 
information,  consumer  and  business 
experience:  workshops.  8904 
Premerger  notification  waiting  periods:  early 
terminations.  2555,  12076,  19826,  31704, 
36553.  36555 
Privacy  Act: 

Systems  of  records.  37491,  37494 
Prohibited  trade  practices: 

Anesthesia  Service  Medical  Group,  Inc.,  36557 
Baxter  International.  Inc..  and  Wyeth  Corp., 

1062 
Bristol-.Myers  Squibb  Co..  12080 
Carlsbad  Physician  Association;  Inc..  et  al.. 

25374 
'Dainippon  Ink  &  Chemicals.  Inc..  8767 
Educational  Reseafch  Center  of  America,  Inc., 

et  al..  .5640 
Grossmont  .Anesthesia  Services  Medical  Group, 

Inc.,  36558 
Guess?.  Inc.  and  Guess.com.  inc..  37496 
Indiana  Household  Movers  &  Warehousemen. 

Inc..  142.34 
Institute  of  Store  Planners.  2(X)00 
Laser  Vision  Institute.  LLC.  16054 
UsikPlus.  16055 

Lentek  International.  Inc..  et  al..  6748 
Pfizer  Inc.  and  Pharmacia  Corp..  19827 
Quest  Diagnostics  Inc.  el  al..  9082 
Quicken  Loans  Inc..  2775 
Snore  Formula.  Inc..  et  al..  19831 
Southern  Union  Co.  et  al.  3.3490 
Southwest  Physician  .AsstKiates.  36795 
Ted  Warren  Corp.  et  al..  15454 
Unither  Pharma.  Inc..  .36797 
Telemarketing  sales  nile.  14659 

Federal  Transit  Administration 

RULES 

Bus  testing.  15672 
Buy  America  requirements: 
Certification  procedures:  corrections  to 

inadvertent  errors  in  certifications  after  bid 

opening.  9798 

PROPOSED  RULES 

Buy  .America  requirements: 

Microcomputers:  permanent  waiver:  withdrawn. 
9801  „ 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  12973. 
1 2974.  1 55-50.  38745.  38746.  38747 
Bu\  America  waivers: 
.At.ahi  Seiko  U.S.A..  Inc..  2105 
Mars  Electronics  international.  2105 
New  Ryer  of  America  et  al..  35249 
ToyiKom  U.S. .A..  In^..  2106 
F.n\  ironmental  statemtnis:  availabilitv.  etc.: 

Erie  Canal  Harbor  Project.  NY.  19070, 
Environmental  statements;  notice  of  intent: 
Baltimore.  MD — ^ 
Green  Line  Corridor  Transit  Project.  1 7853 
Red  Line  Corridor  Transit  Project.  17855 
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New  York  City.  NY:  Fulton  Street  Transit 

Center.  16343 
Pitkin.  Eagle,  and  Garfield  Counties.  CO.  34695 
Portland,  OR;  South/North  Transit  Corridor. 

17721 
Sail  Lake  and  Utah  Counties.  UT.  23519 
St.  Louis.  MO:  Metro  South  Study  Area:  transit 

improvements,  37891 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Over-thc-road  Bus  Accessibility  Program.  6531 
Transit  assistance  programs:  apportionments. 

allocations,  and  program  information. 

11906.25679 
Transportation  Infrastructure  Finance  and 

Innovation  Act  credit  assistance.  19070 
Transfer  of  federally  assisted  land  or  facility: 
Norwalk,  CT;  100  Fairfield  Avenue:  Norwalk 

Transit  District;  notice  of  intent.  7167 

Financial  Management  Service 

See  Fiscal  Service 

Fine  Arts  Commission 

See  Commi.ssion  of  Fine  Arts        ^ 

Fiscal  Service 

RULES 

Boih(^  and  notes.  U.S.  Treasury: 
Series  EE  and  I  savings  bonds  issued  January 
2003  or  later;  redemption  eligibility  period 
extended  from  6  to  12  months.  2666 
Correction,  7427 
Book-entry  Treasury  savings  bonds: 
New  Treasury  Direct  system:  Series  EE 
addition.  24794 
Financial  Management  Service: 
Automated  Clearing  House:  Federal  agency 
participation.  33826 

PROPOSED  RULES 

Checks  drawn  on  U.S.  Treasury;  indorsement  and 

payment,  20046 
Privacy  Act;  implementation,  .36955 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  3932. 
3933,  12403.  1.3757 
Privacy  Act: 

Systems  of  records.  1216.  8964.  12155.  15796 
Surety  companies  acceptable  on  Federal  bonds: 
American  Manufacturers  Mutual  Insurance  Co.; 

termination.  37612 
American  Motorists  Insurance  Co.:  termination. 

37612 
American  Road  Insurance  Co..  12152 
Arch  Reinsurance  Co..  37043 
Berkley  Regional  Insurance  Co..  607 
Capital  City  Insurance  Co..  Inc.:  termination. 

38422 
First  Seaiord  Surety.  Inc..  27149 
GeneraJi;  termination,  38422 
.     Gerling  Global  Reinsurance  Corp.  of  America, 
12152 
Lexington  insurance  Co..  37612 
Lexon  Insurance  Co..  38422 
Lumbermens  Mutual  Casualty  Co.:  termination, 

.37613 
Markel  Insurance  Co..  12152 
Mountbatten  Surety  Co.,  Inc.;  termination. 

27149 
Navigators  Insurance  Co.,  15264 
Ohio  Indemnity  Co..  607 
Star  Insurance  Co.,  12153 
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U.S.  Specialty  Insurance  Co..  12153 
Treasury  book-entry  securities  held  on  National 
Book  Entry  System,  transfer:  fee  schedule. 

38423 


Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act: 
Title  VIII  implementation  (subsistence 
priority): 
Age  at  vshich  person  can  receive  permits,  and 
Regional  Councils  membership  requirement 
change.  7703.  2.3035 
Copper  River  and  Afognak  Bay;  seasonal 

adjustments.  38513 
Copper  River  and  fish  wheel  marking;  seasonal 

adjustments.  33402 
Fish;  subsistence  taking  and  customary  trade. 

22308 
Fish  and  shellfish;  subsistence  taking,  7276 
Moose,  muskox.  and  caribou:  harvest  limits 

changes.  7298 
Wildlife:  2003-2004  subsistence  taking.  38464 
Endangered  and  threatened  species: 

Black-footed  ferrets:  nonessential  experimental 
population  reintroduction  in  south-central 
South  Dakota.  26498 
California  tiger  salamander:  Sonoma  County 

distinct  population  segment.  13498 
Canada  lynx:  contiguous  U.S.  distinct 

population  segment.  1261 1 
Critical  habitat  designations — 

Baker's  larkspur  and  yellow  larkspur.  12834 
Bexar  County.  TX.  invertebrate  species. 

17156 
Blackburn's  sphinx  moth.  34710 
Gulf  sturgeon.  13370 

Kauai  cave  wolf  spider  and  amphipod.  17430 
Keek's  checkermallow,  12863 
Plant  species  from  Island  of  Lanai.  HI.  1220 
Plant  species  from  Kauai  and  Niihau.  HI, 

9116 
Plant  species  from  Maui  and  Kahoolawe.  HI. 

25934 
Plant  species  from  Molokai.  HI.  12982 
Plant  species  from  Northwestern  Hawaiian 

Islands.  HI.  28054 
Preble's  meadow  jumping  mouse.  37276 
Purple  amole:  correction.  20083 
Rio  Grande  silvery  minnow.  8088 
Scotts  Valley  polygonum.  16970 
Various  plants  from  Oahu.  HI,  35950 
Gray  wolf  15804 

Correction,  17428 
Pygmy  rabbit:  Columbia  Basin  distinct 

population  segment.  10388 
Report  submissions:  address  change.  2919 
Endangered  Species  Act: 
Evaluation  of  conservation  efforts  vvhen  making 
listing  decisions:  policy.  15100 
Migratory  bird  hunting: 

Tungsten-iron-nickel-tin  shot  approval  as 

nontoxic  for  waterfowl  and  coots  hunting. 
1388 

PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation  Act: 
Title  VIII  implementation  (subsistence 
priority): 
Age  at  which  person  can  receive  permits,  and 
Regional  Councils  membership  requirement 
change:  withdrawn.  7734.  2.3091 
Fish  and  shellfish:  subsistence  taking.  7294 
Endangered  and  threatened  species: 
California  tiger  salamander.  28648 
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Critical  habitat  designations — 
Braun's  rock-cress,  33058 
Bull  trout;  Klamath  River  and  Columbia 

River  distinct  population  segments,  6863 
Cactus  ferruginous  pygmy-ow  I;  Arizona 

distinct  population  segment.  87.30.  22353 
Coastal  California  gnatcatcher.  20228 
Cumberiand  elktoe.  etc.:  mussels  in 
Tennessee  and  Cumberland  River 
Basins.  33234 
Desert  yellowhead.  12326  i 

Mariana  fruit  bat,  etc..  from  Guam  and   , 

Northern  Mariana  Islands.  4159 
Mussels  in  Mobile  River  Basin.  AL.  14752 
Preble's  meadow  jumping  mouse.  4160 
San  Diego  fairy  shrimp.  19888 
Ventura  marsh  milk-vetch.  13663 
Vernal  pool  crustaceans  and  plants  in 
California  and  Oregon,  12336 
Findings  on  petitions,  etc.— 
Johnston's  frankenia:  delisting,  27961 
Mountain  quail.  3000 

Mountain  yellow-legged  frog;  Sierra  Nevada 
distinct  population  segment.  2283 
Flat-tailed  horned  li/ard:  withdrawn.  331 
Florida  manatee:  additional  protection  areas, 

16602 
Gray  wolf  15876.  15879 
Missouri  bladderpod.  34569 
Mountain  plover.  8487 
Pesticide  regulation.  3786 
Recovery  plans — 

Loggerhead  sea  turtle.  13662 
Endangered  Species  Act:  interagency  cooperation: 

National  Fire  Plan:  implementation.  33806 
Environmental  statements;  availability,  etc.: 
Incidental,  take  permits — 

El  Paso  County.  CA;  Preble's  meadow 
jumping  mouse,  2792 
Importation,  exportation,  and  transportation  of 
wildlife: 
Injurious  wildlife — 
Black  carp.  33431 
Marine  mammals: 

■  Incidental  take  during  specified  activities — 
Florida  manatees;  watercraft  and»watercraft 
access  facilities:  withdrawn.  1175.  24700 
Migratory  bird  hunting: 
Alaska:  spring/summer  migratory  bird 
subsistence  harvest.  6697.  37.362 
Sea.sons.  limits,  and  shooting  hours; 
establishment,  etc..  24324 
Migratory  bird  permits: 

Double-crested  cormorant  managementi  1 2653 
NOTICES 
Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  2347. 
2.348,7578.  10024.  14257.  15474.  16.^04. 
24751.  24752.  34998.  38383 
Boundary  establishment,  descriptions,  etc.: 
Kodiak  National  Wildlife  Refuge.  AK,  6496. 
8922 
Coastal  Barrier  Resources  System: 

John  H.  Chafee  Coastal  Barrier  Resources 
System.  VA:  replacement  map.  38087 
Comprehensive  conservation  plans;  availability: 
Agassiz  National  Wildlife  Refuge.  MN.  8.W3 
.Mamosa  and  Monte  Vista  National  Wildlife 

Refuge  Complex.  CO.  15221 
Bon  Secour  National  Wildlife  Refuge.  ,AL.  2564 
Crescent  Lake  National  Wildlife  Refuge.  NE. 

9092 
Des  Lacs.  Upper  Souris.  and  J.  Clark  Salyer 

National  Wildlife  Refuges.  ND.  256.5 
Kirwin  National  Wildlife  Refuge.  KS.  13945 
National  Key  Deer  Refuge.  FL.  35058 
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Noxubee  National  Wildlife  Refugee.  MS,  27840 
Rhode  Island  National  Refuge  Complex,  RI, 

27577 
Sabine,  Cameron  Prairie,  and  Lacassine 

National  Wildlife  Refuges.  LA,  2566 
Salinas  River  National  Wildlife  Refuge.  CA, 

24496 
Seedskadee  National  Wildlife  Refuge.  WY. 

22409 
St.  Catherihe  Creek  NatiiJhal  Wildlife  Refuge. 

MS.  17576 
Stillwater  National  Wildlife  Refuge  Complex. 

NV.  18255 
Waubay  National  Wildlife  Refuge  Comply. 
SD.  22723 
Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 
California  spotted  owl.  7580 
Lower  Kootenai  River  burbot,  1 1574 
Midvalley  fairy  shrimp.  22724 
Mount  Ashland  lupine  and  Henderson's 

horkelia.  6498 
Solano  grass,  1 3943 
Trumpeter  swans,  4221 
Western  gray  squirrel;  Washington 

population.  34628 
Western  sage  grouse.  6500 
Incidental  take  permits — 
Gila  and  Maricopa  Counties.  AZ; 

southwestern  willow  flycatcher,  etc.. 
34999 
Plum  Creek  land.  MT;  grizzly  bears.  27099 
Marbled  murrelet  and  northern  spotted  owl:  5- 

year  review.  19569  ' 

Recovery  plans- 
Bull  trout.  6932 

Cactus  ferruginous  pygmy-owl.  1 1 89.  23158 
Chaparral  and  scrub  community  species  east 

.    of  San  Francisco  Bay.  CA.  16826 
Cumberland  elktoe.  etc.  (five  freshwater 

mussels).  19844 
Holy  Ghost  ipomopsis,  5650 
Lake  Erie  water  snake.  36828 
Mead's  milkweed,  12710 
Red-cockaded  woodpecker.  13719 
Rough  popcorn  flower.  4228 
Sonora  tiger  salamander,  386 
Southern  sea  otter,  16305 
Southwestern  willow  flycatcher,  10485 
Steller's  eider;  Alaska-breeding  population. 

20020 
Zapata  bladderpod.  2350 
Endangered  and  threatened  species  permit 

applications.  2068.  2069.  2349.  2566.  3036. 
5037.  6497.  6931.  8617.  10026.  10027. 
10261.  10262.  10263.  11872.  12098.  12709, 
15477,  15478,  15479,  15480,  15739.  17067. 
17068.  17670.  19220.  20019.  20166.  20402. 
22409,  25620.  25900.  32075.  32076.  32077. 
32078.  .^3179.  33732.  33733,  33734,  3.3735, 
34998 
Environmental  statements;  availability,  etc.: 
Appalachia.  WV.  KY.  VA.  and  TN: 

mountaintop  mining/valley  fill  operations. ' 
32487 
Argentina;  blue-fronted  amazon  parrots.  1066 
Contiguous  United  States  and  Alaska;  nestling 
American  peregrine  falcons;  take  for 
falconry.  22727 
Double-crested  cormorant  management.  15224 


Incidental  take  permits — 
Bastrop  County.  TX;  Houston  toad.  2567, 

9093 
Boulder  County.  CO;  Preble's  meadow 

Jumping  mouse.  16543 
Denver  (City  and  County).  CO;  Preble's 

meadow  jumping  mouse.  6756.  33180 
El  Paso  County.  CO;  Preble's  meadow- 
jumping  mouse,  2568,  12930 
Erie  County,  OH;  Lake  Erie  water  snakes, 

1271 1 
Florida  manatees,  16544 
Lewis  County,  WA;.Tagshinney  Tree  Farm 

conservation  plan,"  14581 
Notomas  Basin.  Sacramento  and  Sutter 

Counties,  CA;  giant  garter  snake,  valley 
elderberry  longhom  beetle,  ^c,  habitat 
conservation  plan,  22410 
Riverside  County,  CA;  coastal  California 

gnatcatcher,  27841 
Riverside  County.  CA.  et  al.;  Western 
Riverside  County  Multiple  Species 
Habitat  Conservation  Plan.  9093 
Sacramento  County.  CA;  Elderberry  longhom 

beetle.  13944 
Volusia  County.  FL;  Florida  scrub-jay.  33521 
Waterman's  Realty  Co.Winchester  Creek 

L.P.;  Delmarva  fox  squirrel.  25058 
Williamsburg  County.  SC;  red-cockaded 

woodpecker.  23318 
Williamson  County.  TX:  golden-cheeked 
warbler,  387 
Pacific  Flyway;  operational/experimental  general 
swan  hunting  seasons  establishment.  26642 
San  Francisco  Estuary  invasive  Spartina  Project, 

CA.  19220 
Survival  enhancement  permits^ 
El  Seggndo  blue  butterfly;  Los  Angeles 

County.  CA.  7385  ' 
Oyate  clubshell  mussel,  etc.;  Chewacia  Creek, 
Lee  County.  AL:  safe  harbor  agreement. 
11405 
Rio  Grande  silvery  minnow,  etc.;  Pueblo  of 
Santa  Ana.  Sandoval  County.  NM;  safe 
harbor  agreement.  2002 1 
Tyngsborough.  MA:  Charles  George  Land 
Reclamation  Trust  Superfund  Site.  127 
Environmental  statements;  notice  of  intent: 
California;  Trinity  River  Mainstem  Fishery 

Restoration  i^ogram.  35910 
Caspian  tern  management  in  Columbia  River 

estuary.  16826 
Incidental  take  permits — 
Bastrop  County.  TX;  Houston  toad.  I37I8 
East  Contra  Costa  County.  CA-;  San  Joaquin 

kit  fox.  etc..  337.% 
Montana;  .Montana  Natural  Resources  and 
Conservation  Department;  forested  State 
Trust  lands.  22412 
•  Salt  Ri\er  Project.  AZ;  southwestern  willow 
rtycatcher.  36829 
Solano  County.  CA;  habitat  conservation 

plan.  337'37 
Washington  Stale  forest  practices  rules; 
salmon,  stcelhead.  and  trout  species. 
12676 
King  Countv.  W.A;  Habitat  Conservation  Plan, 

34584 ' 
Northern  aplomado  falcon;  experimental 

population  designation:  scoping  meeting. 
3889 
Ohio  Natural  Resources  Department;  Federal 

grant  use.  1 7%  1 
Oregon:  western  snowy  plover:  Pacific  Coast"^ 

population.  13720 
South  Bay  Salt  Ponds  Initial  Stewai'dship 
Project.  CA.  13721 
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Food 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Multistate  Conservation  Program;  priority  list, 

1627 
North  American  Wetlands  Conservation 

.Council;  standard  application  instructions. 
10027 
Jurisdictional  transfers: 

Baca  National  Wildlife  Refuge.  CO;  transfer 
from  Reclamation  Bureau.  1 1 579 
Marine  mammal  permit  applications.  2068.  2069. 
2070.  5037,  6931,  6934.  8518,  10026.  10029. 
11872.  12709.  12712.  15477.  15478.  15480. 
15481.  20019.  20166.  20167.  20402.  22409. 
25620.  25900.  32075.  32080.  33179.  33734, 
33735,  34998 
Marine  mammals: 

Incidental  taking;  authorization  letters,  etc. — 

Alaska;  oil  and  gas  industry  exploration 

activities;  polar  bears.  1 1 872 

Meetings: 

American  ginseng;  hartest  and  export.  20022 

■Aquatic  Nuisance  Species  Task  Force.  7608. 

19221.  19222         ' 
Endangered  Species  of  Wild  Fauna  and  Flora 

International  Trade  Con\  eniion.  3683 1 
Hanford  Reach  National  Monument  Federal 
Planning  Advisory  Committee,  1 2363, 
34640 
Klamath  Fishery  M&nagement  Cobncil,  1067 
North  American  Wetlands  Conservatiori 

Council,  10029,  352.36 
Service  Regulations  Committee.  2070 
Sport  Fishing  and  Boating  Partnership  Council. 

28248 
Trinity  Adaptive  Management  Working  Group. 
5650,  18995.  32.540 
Migratory  bird  hunting  and  conservation  stamp 

(Federal  Duck  Stamp)  contest.  5305 
Natural  resource  damage  assessment  plans; 
availability,  etc.: 
Ashtabula  River  and  Harbor  Site.  OH.  8043 
Lee  County.  VA;  Lone  Mountain  Processing. 
Inc..  coal  slurry  spill.  591 1  '     "  •  . 

Realty  actions;  sales,  leases,  etc.: 

San  Bernard  National  Wildlife  Refuge.  TX; 
Noble  Energy.  Inc.  pipeline  right-of-way 
permit.  35912 
Reports  and  guidance  documents;  availability,  etc.: 
Birds  of  Consenation  Concern  (2002).  6179 
Candidate  Conservation  Agreements  with 

Assurances  and  Enhancement  of  Survival 
Permit  Processing;  handbook.  37170 
Central  Valley  Project  Improvement  Act;  Ten- 
Year  Report  and  10  Years  of  Progress 
report.  36837 
Chinese  mitten  crab;  national  management, 

7579 
Conservation  banks  for  endangered  and 

threatened  species;  establishment,  use.  and 
operation.  24753    . 
Endangered  and  threatened  wildlife  and  plants; 
hazardous  fuels  treatment  projects — 
Net  benefit  evaluation.  1629 
Section  7  consultation.  1628 
European  Green  Crab;  national  management 

plan.  33522 
Karst  Protocols  and  Edwards  Aquifer.  TX; 
water  quality  protection:  update.  9094 

Food  and  Drug  Administration 

RILES 

Animal  drugs,  feeds,  and  related  products: 
Acepromazine  maleate  injection.  33856 
Approved  new  animal  drugs:  adverse 

expenences;  rcf>orting  and  recordkeeping 

requirements.  15355 
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Food 


Bambermvcins.  27727 
Biurel.  teed-gradc.  27904 
Butorphanol  tanrale  injection.  22593 
Carprofcn.  26205.  34796 
Chloneiracycline  and  sullamciha/inc.  22294 
Dec^x^uinatc:  correction.  15371 
Deracoxib.  18882 
Fenhenda/olc.  34534 
Fcnbenda/olc  suspension.  26204 
Foimalin  solution.  5562 
Geniamicin  sullale.  monietaspne  furoale. 
ciotrima/ole  otic  suspension.  1 5370 
Ivermectin  and  praziquantel  paste.  38600 
hermectin  pour-on.  3817.  4712 
Laidlomycin  and  chlorteiracscline.  13839 
Lasalocid.  36744 
La.salocid  and  bacitracin  methylene  disalic\late. 

1.5370 
Lcvamisole  h\driKhloride  soluble  powder.  4916 
Lincomycin  hydriKhloridc  soluble  powder.  3816 
Monensin.  15371 
Oxyleiracycline  injection.  8153 
Penicillin  G  potassium  in  drinking  water.  26204 
Phenylbuta/one;  prohibition  ol  extralabel  use. 
9528 
Correction.  14134 
Pra/iquaniel.  pvraniel  pamoate,  and  fcbanlcl 

tablets.  22293 
Pyrantel  pamoate  paste.  13626.  34533 
Salinomycin.  6820 

Sponsor  name  and  addiiess  changes — 
Bayer  HcalthCare  LLC.  Animal  Health 

Division.  15369 
Bionichc  Animal  Health  L  .SA.  Inc..  13225 
Cross  Vetphami  Group  Ltd..  4914.  34533. 

36912 
Famham  Companies.  Inc..  33381 
l^ort  Dodge  Animal  Health.  Division  ol' 

Wyelh  Holdings  Corp..  .U293 
Merial  Ltd..  17881' 
Micro  Beel  Technologies  LTD.  1 161 
Pcnnncld  Oil  Co..  1161 
Tcpoxalin.  .34795 
Triamcinolone  spray.  4915 
Xyla/ine  injection.  26205 
Zinc  gluconate.  26995 
Biological  products: 

Accelerated  approval;  technical  amendment. 

.347% 
General  safely  requirements.  10157 
Human  cells,  tissues,  and  cellular  and  tissue- 
ba.scd  products;  establishment  registration 
and  listing.  2689 
Color  additives:  ' 

Mica-based  pcarlesccnt  pigments.  7416 
F(xxl  additives: 
Pentaerythritol  ester  of  partially  hydrogenated 

gum  Of  wotKl  rosin;  CFR  correction.  17277 
Vitamin  D3;  use  in  calcium-fortified  fruit  juices 
and  juice  drinks.  9<X)0 
Food  for  human  consumption: 
Beverages — 
Bottled  water;  allowable  level  of  uranium. 
9873.  34272 
Freedom  of  Information  Act;  implementation. 

25283 
Human  drugs: 

Abbreviated  new  drug  applications  certifying 
^  that  patent  claiming  drug  is  invalid  or  wilC 

not  be  infringed;  patent  listing  requirements 
and  30  month  stays.  36676  ■ 
Antidiarriieal  pro<lucts  (OTC);  final  monograph, 

18869.  37963 
Antiperspirant  products  (OTC);  final 

monograph.  34273 
Cold,  cough,  allergy,  bronchodilaior.  and 
antia.sthmatic  products  (OTC) — 
Combination  products;  final  monograph; 
correction.  17881 


Ingrown  twnail  relief  products  (OTC).  24347 
Labeling  of  drug  products  (OTC) — 

Oral  and  rectal  drug  products  containing 

aspirin  and  nonaspirin  salicylates;  Reye's 
syndrome  warning.  18861 
Ophthalmic  products  (OTC);  final  monograph; 

technical  amendment.  7919.  32981 
Prescription  drug  marketing;  effective  date 

delay.  4912 
Skin  protectant  products  (OTC) — ' 

■Astringent  products;  final  monograph.  35290 
Final  monograph.  33362 
Systemic  antibacterial  products;  labeling 

requirements.  6062.  12584 
Total  parenteral  nutrition;  aluminum  in  large 
and  small  \olume  parenterals;  labeling 
requirements;  effective  dale  delay.  32979 
Medical  devices: 
Class  II  devices — 

Optical  impression  systems  lor  computer 
assisted  design  and  manufacturing; 
premarkel  notification  exemption.  19736 
General  and  plastic  surgery  devices — 
Surgical  suture  de\  ices;  special  control 
designation.  32983 
Hematology  and  pathology  devices — 
Automated  bl(H)d  cell  separator  device 
operating  by  filtration  principle: 
•     leclassificalion.  9530 
Immunology  and  microbiology  dev  ices — 
Fully  automated  shorl-tenu  incubation  cycle 
antimicrobial  susceptibility  devices; 
reclassification  and  c(xlification  from 
class  III  to  class  W.  5825 
Orthopedic  devices — 

.   Knee  joint  palellofemorotibial  metal/polymer 
porous-coated  uncemented  prosthesis, 
etc.;  reclassification.  14134 
Resorbable  calcium  salt  bone  void  filler 
device:  classification.  32635 
Nonclinical  laboratory  studies:  good  laboratory 
practice: 
Conforming  regulations  regarding  removal  of 
Section  507  of  Federal  Fi>od.  Drug,  and 
Cosmetic  Act;  CFR  correction.  6609 
Orgiinization.  functions,  and  authority  delegations: 
Dockets  Management  Branch;  address  chanue. 

24879 
Fcwd  Safety  and  Applied  Nutrition  Center; 
address  change.  1 5355 
Product  jurisiJtction; 

Premarket  applications:  assignment  of  agency 
component  lor  review.  37075 
PROPOSED  RULES 
.Administrative  practice  and  procedure: 
Citi/en  petitions;  miscellaneous  amendments: 
withdrawn.  16461 
Animal  drugs,  feeds,  and  related  products: 
Liquid  medicated  and  free-choice  medicated 
animal  feed;  requirements.  31645 
Biological  products: 

Bar  cixJe  label  requirements.  12.500 
Developing  .Medical  Imaging  Drug  and 

Biological  Products:  iiuidances  availability. 
27008 
Pre-  and  postmarketing  safety  reporting 
requirements.  12406 
Food  for  human  consumption: 
Beverages — 

Bottled  water;  allowable  level  of  uranium. 
9955 
Current  gcKxl  manufacturing  practice — 

Dietary  supplements  and  dietary  supplement 
ingredients.  12158.  1 5 1 1 7.' 1 7896. 
19471.  27(X)8 
Dietary  supplements  containing  ephedrine 
alkaloids.  10417 
Correction.  14.360 


Food  labeling — 

Nutrient  content  claims;  sodium  levels 
definition  for  term  '"hcalthv"".  8163. 
23930 
Infant  formula;  current  good  manufacturing 
practice,  quality  control  procedures,  etc.. 
22.341.  38247  ' 
Human  drugs: 
Antidiarrheal  products  (OTC);  final  monograph 

amendment.  18915 
Barcode  label  requirerftenls.  12500 
Developing  Medical  Imaging  Drug  and 

Biological  Products;  guidances  availability. 
27(X)8 
Internal  analgesic,  antipyretic,  and  antirheumatic 
products  (OTC);  tentative  final  monograph 
and  related  labeling.  33429 
Ophthalmic  products  for  emergency  first  aid  use 
(OTC);  final  monograph;  amendment.  7951 
Oral  health  care  products  (OTC) — 

Antigingivitis/antiplaque  products;  monograph 
establishment.  32232 
Pre-  and  postmarketing  safety  reporting 

requirements.  12406 
Skin  protectant  products  (OTC) — 

•Astringent  products;  final  monograph.  35.346 
Topical  antimicrobial  products  (OTC) — 
Health-care  antiseptic  products;  monograph 
amendment.  32{X)3 
Vaginal  contraceptive  products  (OTC) 
containing  nonoxynol  9;  labeling 
requirements.  2254 
Human  drugs  and  biological  products: 
Pre-  and  postmarketing  safety  reporting 
requirements.  36527 
Medical  devices: 
General  and  plastic  surgery  devices — 

Silicone  sheeting;  classification.  13639 
Gloves;  patient  examination  and  surgeon's 
gloves;  test  procedures  and  acceptance 
criteria.  15404 
Proposed  rules  and  actions  (84)  published  in 

Federal  Register  over  5  years  ago;  notice  of 
intent  to  withdraw.  19766 
Public  Health  Security  and  Bioterrorism 

Preparedness  and  Response  Act  of  2(K)2: 
implementation: 
Food  facilities  registration.  5378 

Correction.  10668 
Food  facilities  registration  and  prior  notice  of 
imported  food  shipments;  pubHc  meeting 
via  satellite  downlink.  1.568 
Food  for  human  or  animal  consumption — 
Administrative  detention.  25242 
.Manufacturing,  processing,  packing. 

transporting,  distribution,  etc.;  records 
establishment  and  maintenance. '25188 
Food  importation;  prior  notice  to  FDA.  5428 
Food  records  maintenance  and  inspection,  and 
administrative  detention;  satellite  downlink 
public  meeting.  16998 
Correction.  2J<6.M) 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  125. 
126.  ^  187.  2338.  2.561.  2783.  3260.  3261. 
3262.  5294.. .5643.  6752.  7124.  7125.  7797. 
7798.  8299.  8907.  10252.  10253.  107.30. 
I II 17.  11118.  11119.  11867.  11868.  12701. 
12702.  12705.  12706.  12707.  1.39.30.  14663. 
14664.  15209.  160.59.  16517.  176.55.  18987. 
18988.  18989.  19.545.  19.547.  22.387.  22388. 
22716.  23726.  25616.  25894.  26.306.  26.307. 
27818.  27819.  27820.  27821.  282.35.  282.36. 
.33161.  33716.  33717.  .34577.  .34979.  .34980. 
.35231.  .35677.  37160.  37846.  38063.  3806.5. 
.38066.  .38711.  38712 
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E  iological  product  licenses:  hearings,  actions,  etc.: 
^  Dclmont  Laboratories.  Inc..  8908 

Biological  products: 
Orphan  drug  and  biological  designations: 

cumulative  list.  18247 
Patent  extension;  regulatory  review  period 
determinations — 
NOVOSEVKN,  3534 
PREVNAR,  22.^89 
ZEVALIN,  19547 
[Jommittees:  establishment,  renewal,  termination, 
etc.:  ' 

Biologies  Evaluation  and  Research  Center — 
Public  advisory  committees  and  panels: 
voting  and  nonvoting  consumer 
representative  members,  20013 
Center  lor  Drug  Evaluation  and  Research — 
Public  advisory  committees;  nonvoting 
industry  representatives.  33718 
Medical  Devices  .Advisory  Committee — 
Public  advisory  committees  and  panels; 
nonvoting  industry  representatives. 
33719 
Medical  Devices  Advisory  Committee  et  al. — 
Public  advisor^'  committees  and  panels; 
voting  members,  33720 
Various  advisory  committees.  12911 
[Jommunicable  disease  control: 
Monkeypox:  embargo  and  prohibition  on 
transportation  of  ail  rodents  from  Africa. 
36.566 
[  efcajment  orders: 
Fiddes.  Robert  A..  2784 
Hernandez,  Delfina:  rescission,  2339 
Kokes,  Edwin,  23138 
Lai,  Elaine  Yee-Ling,  3264 
Peugeot,  Renee.  1619 
Snyder.  Harrv  W.,  Jr.,  1619 
l^aod  additive  petitions: 
Alcide  Corp.,  176.56 
Arkion  Life  Sciences,  28010 
BASF  Corp.,  11567' 

Ciba  Specialty  Chemicals:  withdrawn,  16804 
Food  Steris  Corp..  25048 
Ion  Beam  Applications.  12087 
Kerry.  Inc..  7381 
^KxJ  for  human  consumption: 
Identity  standards  deviation:  market  testing 
permits — 
Chiqiiita  Processed  Foods.  LLC  and  Crown 
Cork  &  Seal  Co.;  canned  asparagus, 
36567 
!|rants  and  cooperative  agreements;  availability, 
etc.: 
Fo<id  safety  and  security  research — 

Food  borne  illness  reduction  and  food  supply, 
food  additives,  dietary  supplements,  and 
cosmetics  protection,  37847 
Innovative  food  safety  projects,  32758 
Nonclinical  datasets  use  lor  analysis  of  animal 
data:  pilot  project,  3885 
-(armonisation  International  Conference; 
guidelines  availability: 
.M2  eCTD;  Electronic  Common  Technical 

Document  Specification.  16060 
M4  common  technical  document;  quality: 

questions  and  answers/location  issues,  1 188 
QID  bracketing  and  matrixing  designs  for 

stability  testing  of  new  drug  substances  and 
products.  2339 
Q3A  impurities  in  new  drug  substances; 
revision.  6924 


Human  drugs: 

Drug  products  withdra\\  n  from  s!ile  for  rea.sons 
other  than  safetv  or  effectiveness — 
Albuterol  sulfate  inhalation  solution  0.5% 

(Ventolin),  16519 
Brimonidine  tartrate  ophthalmic  solution 
0.2'7<-,  34980 
,    CHYMODIACTIN,  3886 

Periactin.  31720       • 
Estrogen-androgen  coniibination  drugs:  efficacy 
study  implementation:  amendment  and 
hearing,  17953 
New  dnjg  applications — 
Phamacia  &  Upjohn  et  al.:  approval 

withdrawn.  17957 
REZULIN  (troglitazone);  approval 
withdrawn.  1469 
Orphan  drug  and  biological  designations*: 

cumulative  list.  18247 
Patent  extension:  regulatory  review  period 
determinations — 
AROMASIN,  22390 
Avandia.  7381 
CANCIDAS.  8028 
EXELON,  19548 
FASLODEX.  18992 
IM  AGENT,  19546 
LEVULAN  KERASTICK,  157.30 
PRECEDEX,  13314 
Rapamune.  7382 
Starlix.  9091 
TEMODAR,  6176 
TEQL'IN,  14665 
TIKOSYN.  19212 
TOPAMAX,  13315 
TRACLEER.  24485 
VALCYTE,  8027 
VFEND,  19212        . 
VITREON,  12707 
ZETIA,  18992 
ZO.META.  %90 
World  Health  Organization — 
•     Narcotic  drugs:  international  drug  scheduling; 
Psychotropic  Substances  Convention, 
5295 
Medical  devices:  "■ 

Class  II  devices — 
Ceramic  dental  restoration  systems:  data 
acquisition  unit:  premarket  notification 
exemption,  4787 
Export  certificates;  certification  fees,  6925 
Patent  extension;  regulatory  review  period 
determinations — 
GENESIS  NEL'ROSTIMULATION 

SYSTEM,  14244 
GYNECARE  INTERGEL.  16061 
HYPERION  LTK  SYSTEM.  18990 
OP- 1  I.MPLANT.  16062' 
Premarket  approval  applications,  list;  safet>  and 
effectiveness  summaries  avaiiabilitv.  1620. 
14666 
Reprocessed  single-uses  devices:  premarket 
notification  exemptions  termination: 
validation  data  submission  requirement;  list 
availability.  23139 
Warning  letter  pilot  program;  termination.  7125 
Medical  Device  User  Fee  and  Modernization  Act 

of  2002:  public  docket  establishment.  5643 
Meetings: 

Advisory  Committees;  tentative  schedule 

(2003).  M90 
Allerggnic  Prtxlucts  Advisory  Committee.  12912 
Anti-Infective  Drugs  Advisory  Committee. 

7126.8029.28828 
Antiviral  Drugs  Advisorv  Committee.  1 7958. 
37503 
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Food 

Arthritis  Advisory  Committee,  8771.  33162 
Biological  Response  Modifiers'  Advisor)' 

Committee.  .5296.  27093 
BUxxl  Products  .Advisory  Committee.  10253. 

.34395 
Cardiovascular  and  Renal  Drugs  Advisory 

Committee.  23467 
Clinical  trials  statutory  and  regulatory 

requirements:  FDA/industry  exchange. 

31720 
Dermatologic  and  Ophthalmic  Drugs  Advisor)' 

Committee,  10482 
Drug  manufacturing  inspections:  public 

workshops,  33162 
Drugs:  proprietary  names  evaluation  for 

confusion  potential:  minimizing  medication 

errors.  35679 
Drug  Safety  and  Risk  Management  Advisor)' 

Committee.  387 1 3 
Endocrinologic  and  Metabolic  Drugs  Advisorv 

Committee.  24003.  27566.  33723 
FDA  and  OCR  A:  Understanding  the  Changing 

Landscape;  educational  conference.  25049 
FDA  Science:  Protecting  Amencas  Health; 

forum.  17657 
Food  Advisory  Committee.  5297.  8299,  10483 
Food  Contact  Substances;  Notification  Process: 

workshop.  34614 
Gastrointestinal  Drugs  Advisorv  Committee. 

8029.  32061 

Harmonisation  International  Conference —  • 

Brussels,  Belgium,  and  Osaka.  Japan: 

preparation  for  international  meetings 
and  conference.  33163 
Tokyo,  Japan;  preparation,  including  common 
techivcal  document  implementation 
progress.  126 
Innovative  drugs  and  biologies  delivery  systems, 
scientific,  clinical,  and  regulatory 
challenges  public  workshop.  33723 
.Medical  Devices  Advisory  Committee.  7127. 

8030.  14667.  18991.  2(3014.  2239J  ,■  27.566, 
38067 

National  Mammography  Quality  Asstirance 

.Advisory  Committee.  12912 
Nonprescription  Drugs  Advisorv  Committee. 

24004 
Oncologic  Drugs  Advisorv  Committee.  7127. 

8.300 
Oncology  Drugs  Advisory  Committee.  38714 
Peripheral  and  Central  Nervous  System  Drugs 

Advisory  Committee.  17958.  20158 
Pharmaceutical  industry:  FDA/^mall  business 

town  meeting.  5644 
Pharmaceutical  Science  Advisory  Committee.  -. 

5297.  7128.  10254,  14422. 'l6292,  17959. 

18991.  28829 
Phenoxy  Herbicides  and  Contaminants  Possible 

Long-Term  Health  Effects  Special  Studies   • 

•Advisory  Committee,  8910 
Proprietary  drug  names  evaluation  for  confusion 

potential;  medication  errors  minimization, 

32529 
Psychopharmacologic  Drugs  Ady  isorv- 

Committee,  25049 
Pulmonary-Allergy  Drugs  Advisory  Committee. 

18247 
Risk  management  activities',  workshop,  1 1 120. 

25049 
Science  Board.  12913 
Severe  .Acute  Respiratory  Syndrome  (SARS) 

diagnostic  tests;  evaluation  methods: 

woricshop,  378-50 
Team  Biologies  Program  Effectiveness.  17959 
Toxicological  Re>.earch  National  Center  Science 

Adv  isorv  Board.  25050 
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Transmissible  Sptingiform  Encephalopathies 

,    Advisorj'  Commiitee.  3535.  35679 
Useful  written  presciipiion  drug  information  for 

consumers:  private  sector  efforts.  33724 
Vaccines  and  Related  Biological  Products 

Advisory  Committee.  2784.  10483.  17960 
Organization,  functions,  and  authority  delegations: 
Drug  Evaluation  and  Research  Center:  product 

oversight  responsibilities.  38067 

Food  Safety  and  Applied  Nutrition  Center; 

program  priorities.  33727 

Reports  and  guidance  documents:  availability,  etc.: 

Advisory  committees:  annual  reports.  .SOZS 

Animal  feed;  use  of  material  from  deer  and 

elk.  26628 
Annotated  elecircKardiographic  waveform  data 
in  electronic  fomial.  specifications.  22719 
Bioavailability  and  biocquivalence  studies  for 
orally  administered  drug  products.  1 33 16 
Chemistry,  manufacturing,  and  controls 

information;  comparability  protocols.  8772 
Clinical  trials  for  therapeutics  in  adult  healthy 
volunteers;  safe  starting  dose  estimate, 
2.340 
Decorative  contact  lenses;  sampling  or  detention 

without  physical  examination.  16520 
Dental  amalgam  in  humans:  information 

request.  25047 
Dispute  Resolution  Prtx-edures  for  Science- 
Based  Decisions  on  Products  Regulated  by 
Center  for  Veterinary  Medicine.  27094 
Dose-counting  mechanisms  integration  into 

metered-dose  inhaler  drug  products.  1 2088 
Drug  product;  chemistry,  manufacturing,  and 

controls  information.  4219 
Drug  products  containing  ensulizole. 

hypromellose.  meradimate.  octinoxate,  and 
octisalate;  labeling  enforcement  policy, 
33164 
Electronic  records  and  electronic  signatures; 

electronic  copies.  5645 
E-mail  submission  of  protocol.  16522 
Estrogen  and  estrogen/progestin  drug  products 
for  vasomotor  and  vulvar  and  vaginal 
atrophy  symptoms  treatment.  5025 
Exposure-Response  Relationships:  Study 
Design.  Data  Analysis,  and  Regulatory 
Applications.  24004 
FDA  Modernization  Act  of  1997 — 
Drug  and  biologies  firms  conducting 
postmarketing  commitment  studies; 
performance  report.  27822 
Recognized  Standards  List  modiFications 
(Recognition  List  Number:  008),  22391, 
25051 
Food-effect  bioavailability  and  fed 
biocquivalence  studies.  5026 
Food,  producers,  proces.sors,  and  transporters, 
and  importers  and  filers;  food  security 
preventive  measures,  13931 
Guidance  documents;  annual  agenda,  16523 
Human  subject  protection;  comment  request, 

15731 
Independent  coniiultants  for  biotechnology 

clinical  trial  protocols.  24486 
Inspection  by  Accredited  Persons  Program; 

implementation  under  Medical  Device  User 
Fee  and  Modernization  Act  of  2002: 
accreditation  criteria.  22400 
Investigational  new  drug  applications,  phase  2 
and  3  studies;  chemistry,  manufacturing, 
and  controls  information.  27567 
Juice  concentrates  and  shelf  stable  juices;  bulk 

transport,  20159 
Juice  processing — 

HACCP  principles  application;  standardized 

training  curriculum,  35420 
HACCP  procedures;  small  entity  compliance 
guide,  I6S41 
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Leveraging  Handbook:  agency  resource  for 

effective  collaborations.  1 1870 
Marketing  applications  submission  according  to 
ICH/CTD  format;  general  considerations, 
18248 
Mass  spectrometry  for  confirmation  of  identity 

of  animal  drug  residues,  25617 
Medical  devices — 
2003  FY  medical  device  user  fee  and  2002 
Modernization  Act  small  business 
qualification  worksheet  and  certification, 
14992 
Antimicrobial  susceptibility  test  systems; 

class  II  special  controls.  5890 
Chemical  indicators  premarket  notification 

(5IO(k)l  submissions.  3887 
Mammography  Quality  Standards'Act  final 
regulations  modifications  and  additions 
to  policy  guidance  hfelp  system  (No.  6), 
8030 
Manufacturer  identification.  37161 
Multiplex  tests  for  heritable  DNA  markers, 
mutations,  and  expression  patterns, 
19549 
Optical  impression  systems  for  computer 
assisted  design  and  manufacturing  of 
dental  restorations;  Class  II  special 
controls,  19834 
Premarket  application  reviews;  quality  system 

information.  5298 
Premarket  procedures;  globally  harmonized 
alternative;  pilot  evaluation  program, 
38068 
Reprocessed  single-use  devices;  premarket 
notification  exemptions;  termination, 
38071 
Resorbable  calcium  salt  bone  void  filler 

device:  Class  II  special  cwntrols,  32761 
Studies  evaluating  diagnostic  tests;  results 
reporting;  statistical  guidance,  1 1 87 1 
Surgical  masks;  premarket  notification 

submissions,  26308 
Surgical  sutures;  Class  II  special  controls, 

33165 
User  fee  rates  and  interim  procedures,  1469, 
3033,  8773 
Medical  Gases  Current  Good  Manufacturing 

Practice,  24005 
Mercury  compounds  in  drugs  and  foods;  list, 

5299 
Nasal  aerosols  and  nasal  sprays;  bioavailability 

and  bioequivalence  studies,  16292 
Noncontraceptive  estrogen  drug  products  for 
vasomotor  and  vulvar  and  vaginal  atrophy 
symptoms  treatment;  patient  labeling,  5300 
On-farm  feed  manufacturing  and  mixing 

operations;  interpretation,  35233 
Part  1 1 ,  electronic  records,  electronic  signatures; 

scope  and  application,  8775 
Pediatric  drug  products,  nonclinicai  safety 

evaluation,  5301 
Pediatric  Expertise  for  Advisory  Panels,  33166 
Pharmaceutical  Current  Good  Manufacturing 
Practices  for  21st  Century;  Risk-Based 
Approach;  initiative:  public  docket 
establishment,  9092 
Pharmacokinetics  in  patients  with  impaired 
hepatic  function:  study  design,  data 
analysis,  and  impact  on  dosing  and 
labeling,  32531 
Photosafety  testing;  photoinitation  and 

ultraviolet-associated  skin  carcinogenesis, 
24487,  25897 
Postmarketing  periodic  adverse  drug  experience 
reports;  regulatory  submissions  in 
electronic  format,  37504 


Potassium  iodide  shelf  life  extension,  16063 

Prescription  Drug  User  Fee  Act — 
Reviewable  units  for  fast  track  products;  draft 

guidance,  .35901 
Scientific  feedback  and  interactions  during 
development  of  fast  track  products;  draft 
guidance,  35903 

Prussian  blue  for  treatment  of  internal 

contamination  with  thallium  or  radioactive 
cesium,  5645 

Race  and  ethnicity  data  collection  in  clinical 
trials  for  FDA  regulated  products,  4788 

Retail  food  stores  and  food  service 

establishments  and  cosmetics  processors 
and  transporters;  food  and  cosmetics 
security  preventive  measures,  13932 

Smallpox  vaccine  recipients:  donors  deferral, 
blood  and  blood  products  quarantine  and 
retrieval,  and  contacts;  recommendations, 
377 

Source  animal,  product,  preclincal,  and  clinical 
issues  concerning  xenotransplantation 
products  use  in  humans,  16542 

Suspected  Severe  Acute  Respiratory  Syndrome 
(SARS)  or  exposure  to  SARS;  assessment 
of  donor  suitability  and  blood  product 
safety;  recommendations,  20015 

Syphilis  screening  tests;  recommendations  for 
donor  and  product  management,  38083 

U.S.  dairy  product  manufacturers/processors 
with  interest  in  exporting  to  Chile;  list 
establishment  and  maintenance,  28237 

Veterinary  Medicinal  Products,  International 
Cooperation  on  Harmonisation  of  Technical 
Requirements  for  Approval — 
Pre-approval  information  for  registration  of 
new  veterinary  medicinal  products  for 
food-producing  animals  with  respect  to 
antimicrobial  resistance,  35234 

Warning  letter  responses;  |x>sting  on  FDA's 
Web  site;  pilot  program,  37162 

West  Nile  Virus  infection,  known  or  suspected; 
donor  suitability  and  blood  and  blood 
product  safety;  recommendations  for 
assessment,  25897 

Food  and  Nutrition  Service 

RULES 

Food  Stamp  Program: 

Earned  income  changes;  anticipating  income 

and  reporting  changes,  22567 
Electronic  benefit  transfer  systems 

interoperability  and  portability,  37693 
PROPOSED  RULES 
Food  Stamp  Program: 
Electronic  benefit  transfer  and  retail  food  store 
provisions,  23927 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  79, 

3856,  10436,  10437,  11355,  11519,  15146, 

15427,  15703,  19492,  19493,  19778,  25562, 

34899.  35376,  .36536     . 
Child  nutrition  programs: 

Child  and  adult  care  food  program — 

Income  eligibility  guidelines,  12028 
Commodity  School  Program^ 

Income  eligibility  guidelines,  12028 
National  School  Lunch  Program — 
'    Income  eligibility  guidelines,  12028 
School  Breakfast  Program — 

Income  eligibility  guidelines,  12028 
Special  Milk  Program — 

Income  eligibility  guidelines,  12028 
Summer  Food  Service  Program — 

Income  eligibility  guidelines,  12028 

Reimbursement  rates  (2003  CY),  4751 
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Women,  infants,  and  children:  special 
supplemental  nutrition  program — 
Income  eligibility  guidelines,  1 1802 
1  "ood  distribution  programs; 

Donated  beef  and  pork  substitution  with 

commercial  beef  and  pork;  demonstration 
project.  2748 

'ood  Safety  and  Inspection  Service 

1  lULES 

1  deat  and  poultry  inspection; 
Food  labeling — 
Nutrient  content  claims;  defmition  of  term 
healthy,  460 
Poultry  products  (ratite  only);  importation  from 
Australia  and  New  Zealand  into  U.S.. 
37069 
Ready-to-eat  meat  and  poultry  products;  listeria 

monocytogenes  control.  34208 
Recordkeeping  and  registration  requirements; 

policy  statement.  37730 
Safe  and  suitable  binder  or  antimicrobial  agent 
usage  in  products  with  standards  of  identity 
or  composition,  22576 
Ijileat,  poultry,  and  egg  products  inspection 
services;  fee  changes,  37954 

f  ROPOSED  RULES 

Food  labeling: 

United  States  cattle  and  United  States  fresh  beef 
products;  defmitions;  labeling  requirements: 
withdrawn.  11008 
Ifleat  and  poultry  inspection: 

Multi-serve,  meal-type  meat  and  poultry 
products;  nutrient  content  claims.  18560 
Ifleat,  poultry,  and  egg  products  inspection 
services:  fee  changes,  8858 

ISOTICES 

/  igency  information  collection  activities: 

proposals,  submissions,  and  approvals,  5865, 
31679 
((odex  Alimentarius  Commission: 
International  sanitary  and  phytosanitary 
standard-setting  activities,  33444 
l^eat  and  poultry  inspection: 
New  technology;  notification  procedures,  6873 
Retail  store  operations,  exemption:  dollar 
limitations  adjustment,  34373 
l|Ieeiings: 
Applied  epidemiology  and  other  tools  use'  to 

protect  public  health,  22357 
Codex  Alimentarius  Commission — 

Food  Additives  and  Contaminants  Codex 

Committee,  1813 
Food  Labeling  Committee,  1 2338 
Foods  Derived  from  Biotechnology  Ad  Hoc 

Intergovernmental  Task  Force,  4983 
Fruit  and  Vegetable  Juices  Codex  Ad  Hoc 
Intergovernmental  Task  Force,  201 10 
Residues  of  Veterinary  Drugs  In  Foods 

Codex  Committee,  4982 
Twenty-fifth  (Extraordinary)  Session  agenda 

items,  4981 
Twenty-sixth  session  agenda  items.  33905     , 
International  Meat  and  Poultry  Food  Safety 

Conference.  14574 
Listeria  risk  assessment.  6109,  8737 
Meal  and  Poultry  Inspection  National  Advisory 
Committee.  34900 
l^ultry  and  livestock: 
Residue  testing  procedures:  response  to 
comments.  540 
l^eports  and  guidance  documents:  availability,  etc.: 
Salmonella  test  results;  tentative  determinations. 
18593 


Foreign  Agricultural  Service 

RULES 

Foreign  aid: 

McGovem-Dole  International  Food  for 

Education  and  Child  Nutrition  Program, 
36885 

PROPOSED  RULES 

Farmers;  trade  adjustment  as.sistance.  20062 
Foreign  aid: 

McGovem-Dole  International  Food  for 

Education  and  Child  Nuuition  Program. 
14546 
Sugar  re-export  program.  23230 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  32726 
Committees:  establishment,  renewal,  termination, 
etc.: 
Agricultural  Policy  Advisory  Committee  for 

Trade  etal..  1.3665,  14476 
Emerging  Markets  Advisory  Committee.  4444 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Foreign  Market  Development  Cooperator 

Program,  2489 
Section  108  Foreign  Currency  Prograra,  2491 
Meetings: 

Sugar:  licensed  refiners"  re-export  credits  for 
shipments  to  Mexico.  7494 
Uruguay  Round  Agreements  Act;  agricultural 
safeguard  trigger  levels.  35193     - 

Foreign  Assets  Control  Office 

RULES 

Cuban  assets  control  regulations: 

Family  and  educational  travel  transactions. 

remittances,  support  for  Cuban  people,  and 
humanitarian  projects;  technical 
amendments.  14141 
Global  terrorism;  sanctions  regulations.  341% 
Iranian  transactions  regulations: 

Humanitarian  activities  by  nongovernmental 
organizations;  authorization.  11741 
Iraqi  sanctions  regulations: 

Humanitarian  activities  by  nongovernmental 

organizations:  authorization.  11741 
New  transactions  authorization.  38188 
Non-commercial  funds  transfers  and  related 
transactions,  activities  by  U.S.  government 
and  contractors  or  grantees,  etc.: 
authorizations,  28753 
Reporting  and  procedures  regulations: 

Civil  penalties  information;  disclosure,  6820 
Sanctions:  blocked  persons,  specially  designated 
nationals,  terrorists,  and  narcotics  traffickers, 
and  foreign  terrorist  organizations: 
Individuals  and  entities  subject  to  various 
economic  sanctions  programs:  list.  38844 

PROPOSED  RULES 

Reporting  and  procedures  regulations: 
Cuban  assets  control  regulations:  Economic 
Sanctions  Enforcement  Guidelines; 
comment  request,  4422 

NOTICES 

Sanctions:  blocked  persons,  specially  designated 
nationals,  terrorists,  and  narcotic  tiai'tlckers, 
and  foreign  terrorist  organizations: 
Additional  designations  of  terrorism-related 

blocked  persons.  398.  399 
Narcotics  trafficker-related  blocked  persons; 

addil4onal  designations,  7168 
Sudanese  Govemi^nl:  specially-designated 
nationals:  additional  designations,  27149 


Foreign 

Terrorism-related  blocked  persons:  additional 
designations.  7171 
Victims  of  Trafficking  and  Violence  Protection 
Act:  implementation: 
Payments  to  persons  holding  categories  of 
judgments  against  Cuba  or  Iran,  8077. 
9744 

Foreign-Trade  Zones  Board 

NOTICES 

Appliialions,  hearinifx.  determinalions.  etc.: 
Alabama,  19498 

Hyundai  Motor  .Manufacturing  Alabama. 
'  LLC:  motor  \chicle  manufacturing  plant. 
35622 
Kvaemer  Oilfield  Products:  maniifactunng 
and  warehousing  facilities.  38009 
Arizona.  9047 
American  Italian  Pasta  Co.;  dry  pa.sta 
products  warehousing/distribution 
facility.  12035 
Arkansas 

Lion  Oil  Co.;  oil  refining  facilities.  4167 
California.  17342.  19778.  27985.  35855 
California  Steel  Industries.  Inc:  steel  mill 
products  manulaciuring  facilities: 
withdrawn,  19498 
Ricoh  Electronics,  Inc.:  copiers,  printers, 
thermal  paper,  and  related  products 
manufacturing  plant,  997? 
Ricoh  Electronics.  Inc.:  toner  cartridges. 

related  toner  products'  and  thermal  paper 
products  manufacturing  plant,  9974 
Florida  __ 

Cardinal  Health  409.  Inc.:  gelatin  capsules/ 
pharmaceutical  products  manufacturing 
facilities.  18196 
Federal  Mogul  Corp.:  plant  subzone 
termination,  27985 
Georgia  '  ? 

Inflation  Systems.  Inc..  358.56 
Hawaii 
Dole  Packaged  Foods  Co:  plant  subzone 
termination,  27985 
Illinois.  14191.27527 
Kentucky.  18196 
Louisiana.  527p 
J.  Ray  McDermott.  Inc.:  offshore  dnlling/ 
production  platform  manufacturing 
facilities.  10203 
Murphy  Oil  US.A.  Inc.;  oil  refincrv  compIcK; 
47.57  '  "  ■. 

Michigan  >-. 

Perrigo  Co.:  pharmaceutical  manufacturing 

and  distribution  laciliiies.  27985,  35623 
Wacker  Chemical  Corp.;  silicone  and 
ceramics  products  manufacturing  and 
warehousing.  38009 
Minnesota.  23952  »^ 

Mississippi 
Chevron  Products  Co  :  oil  refinery  complex. 
I31S5 
.Missouri 

Bayer  CropScience;  agricultural  chemical 
products  manufacturing  facilities.  2.^953 
Nevada 
Taiyo  America,  Inc.:  electronic  chemicals 
manufacturing  and  warehousing 
facilities.  2312 
New  York 

Bulova  C(Mp.:  watch  and  clock  uarekHising/ 
distribution/repair  facilities.  27986 
North  Carolina 

Research  Triangle  Park;  expansion.  38010 
Volvo  Construction  Equipment  North 

America.  Inc.;  manufaclunng  planl.  1591 
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Ohio.  4757.  5271.  10204.  11806.  12035.  13255. 

16468.  35856 
Tennessee.  9047 

Siemens  Energy  &  Automalion.  Inc.: 

industrial  uuiomation  products.  9048' 
Texas.  5271.  5272.  1 10.^7.  \54M.  27987  ' 
Deepsea  Flexibies.  Inc.:  flexible  pipeline- 
ntjnut'acturins  and  warehousing 
facilities.  23r3.  4167 
Various  States 
Flint  Ink  .North  .America  Corp.:  pigments, 
inks,  and  varnish  products  manufacturing 
and  distribution  facilities.  2498.  1419! 
Washington 

Inflation  S\stem^.  Inc..  35857 

Forest  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act: 
Title  VIII  implementation  (subsistence 
priority): 
.Age  at  which  person  can  receive  permits,  and 
Regional  Councils  membership  requirement 
change.  7703.  23035 
Copper  River  and  Afognak  Bay:  seasonal 
adjustments.  38513 
'    Copper  River  and  fish  wheel  marking:  seasonal 
adjustments.  3.^402 
Fish:  subsistence  taking  and  customarv  trade. 

22308 
Fish  and  shellflsh;  subsistence  taking.  7276 
Moose,  muskox.  and  caribou;  harvest  limits 

changes.  7298' 
Revenue-producing  visitor  services  in 

Conservation  System  Units  within  National 
Forests  of  .Alaska:  procedures 
establishment.  351 16 
Correction.  37205 
Wildlife:  ic)03-2004  subsistence  taking.  38464 
.National  Forest  Sy  stem  lands:  projects  and 
activities:  notice,  comment,  and  appeal 
prtvedures.  33582 
State  and  private  forestry  assistance:  ' 

Forest  Land  Enhancement  Program.  .^309 

PROPOSED  RULES 

.Alaska  National  Interest  Lands  Conservation  Act: 
Title  VIII  implementation  (subsistence 
priority ): 
.Age  at  which  person  can  receive  permits,  and 
Regional  Councils  membership  requirement 
change:  withdrawn.  77,^4.  23091 
Fish  and  shellfish;  subsistence  taking.  7294 
National  ForestSystem  kmd  and  resource 
management  planning.  1(M20 
Correction.  12155 
National  Forest  System  lands;  special  uses; 
Cabm  User  Fee  Faimes>  Act — 

Recreation  residence  lots  appraisal  procedures 
and  recreation  residence  uses 
management.  25751 
Recreation  residences  management  and  fee 
assessment.  25748 
Special  use  authorizations.  2948 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  16463. 
23103.  24706.  25317.  288(W.  3.^091.  .U90I. 
36537.  38004 
Appealable  decisions:  legal  notice: 
Imermountain  Region.  17338 
Northern  Region.  33460 
Southern  Region.  35194 
Committees:  establishment,  renewal,  termination, 
etc.: 
Santa  Rosa  and  San  Jacinto  Mountains  National 
Monument  Advisory  Committee.  18668 


Environmental  statements:  availability,  etc.: 
Lassen  National  Forest.  CA.  1 7596 
Northwest  Forest  Plan.  CA.  OR.  and  WA: 

northern  spotted  owl.  18253 
Payette  National  Forest.  ID.  8874 
Santa  Rosa  and  San  Jacinto  Mountains  National 

Monument.  CA.  13948 
Environmental  statements:  notice  of  intent: 
Beaverhead-Deerlodge  National  Forest.  MT, 

17906.  38004 
Bighorn  National  Forest.  WY.  16464 
Black  Hills  National  Forest.  SD.  26563 
Bridger- Teton  National  Forest.  WY.  I7.U0 
CaribtJu-Targhec  National  Forest.  ID.  8874. 

18945.  25319.  37795 
Carson  National  Forest.  NM.  19184.  38670 
Chequamegon-.Nicolet  National  Forest.  WI. 

26564.  26565 
Chugach  National  Forest.  AK.  26281 
Clearwater  National  Forest.  ID.  16465 
Coconino  and  Tonto  National  Forests.  AZ, 

35620 
Colville  National  Forest.  W  A.  33092 
Coronado  National  Forest.  AZ.  3856 
Daniel  Botme  National  Forest.  KY.  7338 
Deschutes  National  Forest.  OR.  10684 
Gallatin  National  Forest.  .MT.  2493 
Helena  National  Forest.  MT.  5866.  7495. 

12339.  19185 
Humboldt-Toiyabe  National  Forest.  NV.  38006 
Idaho  Panhandle  National  Forests.  ID.  4752. 

9970.  26283.  33906 
Klamath  National  Forest.  CA.  16756.  17.596 
Kixitenai  National  Forest.  .MT.  2494.  1 7907 
Land  Between  The  Lakes  National  Recreation 

Area.  KY  and  TN.  33460 
Lassen  National  Forest.  CA.  24429 
Malheur  National  Forest.  OR.  6110.  8967. 

I4I75.  14176 
Manti-La  Sal  National  Forest.  UT.  6401.  12661 
Mark  Twain  National  Forest.  MO.  22672 
Medicine  Bow-Routt  National  Forests  and 

Thunder  Basin  National  Grassland:  Co  and 

WY— 
Blackhall-McAnulty  timber  sale;  prescribed 

bum  and  travel  management.  34902 
Green  Ridge  .Mountain  pine  beetle  analvsis. 
5866 
Nebraska  National  Forest.  NE.  36765 
Nez  Perce  National  Forest.  ID.  35377 
OchcKo  National  Forest.  OR.  8582 
Okanogan  and  Wenalchee  National  Forests. 

WA.  18194 
Oregon:  Port-Oxford-cedar  management.  6709 
Plumas  and  Lassen  National  Forests.  CA.  20366 
Rogue  River  and  Siskivou  National  Forests.  OR. 

1 3253 
San  Juan  National  Forest.  CO.  33463 
Sawtooth  National  Forest.  ID.  23950.  23951 
Sequoia  National  Forest.  CA.  .349.  15147 
Sierra  Nevada  Forest  Plan.  CA.  1 6758 
Stanislaus  National  Forest.  CA.  5267 
Tongass  National  Forest.  .AK.  4165 
Umpqua  National  Forest.  OR.  12662.  13666. 

20.367.23278.  37451 
Wallowa-Whitman  National  Forest.  OR.  22673. 

27780 
Wasatch-Cache  National  Forest.  UT.  14178. 

14575.  38007 
Land  and  resource  management  plans,  etc.: 

Kootenai  and  Idaho  Panhandle  National  Forests. 

ID.  MT.  and  WA.  17tX)8 
Meetings: 

Black  Hills  National  Forest  Advisorv  Board. 

10685.  20369.  26284.  28194 
California  Coast  Provincial  Adv  isory 

Committee.  8584.  2701 1  . 


Deschutes  Provincial  Advisory  Committee.  " 

16760.  25860 
Eastern  Washington  Cascades  Provincial 

Advisory  Committee.  25563 
Giant  Sequoia  National  Monument  Scientific 

Advisory  Board.  7496.  38008 
Intergovernmental  Advisory  Committee.  12663 
John  Dav/Snake  Resource  Advisory  Council. 

28809 
Lake  Tahoe  Basin  Federal  Advisorv  Committee. 

8489.  15428.33673 
Land  Between  the  Lakes  Advisorv  Board. 

1.^667 
National  Tree-Marking  Paint  Committee.  15428 
National  Urban  and  Community  Forestry 

Advisory  Council.  33093 
New  Mexico  Collaborative  Forest  Restoration 

Program  Technical  Adv  isory  Panel.  1 8946 
Olympic  Provincial  Advisory*^ Committee.  20.369 
Opal  Creek  Scenic  Recreation  Area  Advisorv 

Council.  350.  3858.  8875 
Oregon  Coast  Provincial  Advisorv  Committee, 

27519 
Resource  Advisorv  Committees — 
Catron  County.'8584.  18596 
Columbia  County.  6402 
Colville.  3.3463.  3.3673 
Crook  Countv.  5618.  1 1805.  16760.  23278. 

32455 
Del  Norte  County.  2495.  7496.  17598.  26.565 
Deschutes  and  Ochoco  National  Forests. 

8737.  28808 
Eastern  Arizona  Counties.  6875.  13894. 

24430 
Eastern  Idaho.  7497.  15429 
Flathead  County.  12664.  20369.  33093 
Fresno  Countv .  2309 
Glenn/Colusa' County.  .3009.  8875.  I8I94. 

24429.  .34375 
Gravs  Harbor.  17.341 
HoodAVillamette.  18.596.  23104 
Idaho  Panhandle.  741.  6875.  157(M 
Ketchikan.  7762.  23278.  37452 
Lake  County.  7340.  23279.  34903 
Lassen  County.  1026.  6710.  11805.  23278. 

34374 
Lincoln  Countv.  350.  8584.  22358.  37795 
Madera  County.  14.33.4984.  10201.  17008. 

23440.  34374.  38672 
Mineral  County.  4166.  15148.  33673 
Modoc  Countv'.  2309.  14940.  27519 
North  Central' Idaho.  7497.  13893.  26285 
Northeast  Oregon  Forests.  201 1 1 
North  Mt.  Baker-Snoqualmie.  18194.  24916 
Okanogan  and  Wenatchee  National  Forests. 

24429.  244.^0.35197 
Olympic  Peninsula.  17.341 
Plumas  County.  3.50.  16760 
Ravalli  Countv.  1432.  6111.  8489.  11519. 

26285.  36766 
RogueAr'mpqua.  38008 
Sanders  County.  27780 
Shasta  County.'  14940.  25860 
Sierra  County.  14577 
Siskiyou  Countv.  .3008.  8197.  11.^56.  17770. 

23104.  2.3952.  .34579.  37452 
Siuslaw.  26565 
Snohomish  County.  8489 
Southeast  Washington  County.  6402 
South  Gilford  Pinchot  National  Forest.  37796 
South  Mt,  Baker-Snoqualmie.  15429.  2.3691 
Southwest  Idaho.  4753.  9(M6.  15429^  23691. 

3.3093 
Tehama  County.  1432.  7497.  14576.  2701 1 
Trinity  Countv.  17909.  26.565 
Tuolumne  County.  26285.  33673 
Winema  and  Fremont.  36767 
Wrangell-Petersburg.  4444.  14179 
Yakima.  3507  , 

Yakutat.  110.^5 
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Santa  Rosa  and  San  Jacinto  Mountains  National 

Monument  Advisor)'  Committee,  7105 
Willamette  Provincial  Advisory  Committee, 

16258.  33093 
Yakima  Provincial  Advisory  Committee,  25563 
National  Environmental  Policy  Act; 
implementation; 
Documentation  needed  for  limited  timber 

harvest;  interim  directive.  1026 
Fire  management  activities;  documentation; 
categorical  exclusions.  2309.  33814 
Reports  and  guidance  documents;  availability,  etc.; 
Cabin  User  Fee  Fairness  Act;  implementation — 
Recreation  residences;  permit  fees 
determination.  8197 
Forest  Land  Enhancement  Program;  directive  to 

agency  employees.  34374 
National  Forest  System  lands- 
Commercial  Aiming  and  still  photography 
activities;  interim  directive,  6111 
Stewardship  end  result  contracting.  38285 
_  Wildland  firefighting  activities;  safety  -priorities 

clarification,  201 1 1 
Settlement  agreements: 
Jordan  Road  Shooting  Range,  Coconino  County, 
AZ,  3859 

General  Accounting  Office  ~ 

RULES 

Freedom  of  Information  Act;  implementation; 
Agency  records;  public  availability.  33831 

NOTICES 

Commercial  activities  performance  (OMB  Circular 
A-76); 
Bid  protest  regulations,  etc..  35411 
Committees;  establishment,  renewal,  termination, 
etc.; 
Medicare  Payment  Advisory  Commission, 
32752 

Reports  and  guidance  documents;  availability,  etc.; 
Joint  Financial  Management  Improvement 
Program;  Federal  Financial  Management 
System  Requirements.  8906.  20390 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Federal  Supply  Schedule  contracts;  State  and 
local  governments  information  technology 
acquisition,  24372  , 

Federal  Acquisition  Regulation  (FAR): 
Commercial  item  acquisitions;  contract  tvpes, 

13201 
Commercial  items  contract  terms  and  conditions 
required  to  implement  statute  or  Executive 
orders,  28096 
Cost-reimbursement  contracts  for  ser\  ices: 
prompt  payment,  28092 
Correction,  3323 1 
I>efense  against  or  recovery  from  terrorism  or 
nuclear,  biological,  chemical,  or 
radiological  aitark;  procurements  of 
supplies  or  services.  4048 
Electronic  signatures.  28093 
Federal  Prison  Industries — 
Contracts;  past  performance  evaluation, 

28095 
Waiver  threshold;  increased.  28094 
Federal.  State,  and  local  taxes.  13204 
Indefinite-delivery  contracts;  progress  payment 

requests.  13206 
Imrixluciion.  13200.28078 
Miscellaneous  cost  principles.  28091 
Preference  for  U.S. -flag  vessels,  13202 


Small  Entity  Compliance  Guide.  4051,  13208. 

28098 
Technical  amendments,  28098 

Correction,  32170 
United  States;  geographic  use  of  term,  28079 
Federal  Management  Regulation; 
Internet  GOV  Domain,  1.5089 
Real  properly  policies  update;  correction,  1 167 
Federal  property  management: 

Subchapter  H  Appendix  (temporary  regulations); 

CFR  correction.  16730 
Federal  travel: 
Per  diem  localities;  maximum  lodging  and  meal 

allowances.  196 
Per  diem  rates;  per  diem  rate  tables  in  Chapter 

301  removed,  and  prescribed  maximum  per 

diem  rates  for  Continental  United  States-. 

22314 
Privately  owned  vehicle  mileage  reimbursement. 

493 
Correction.  2402 
Relocation  income  tax  allowance  tax  tables, 

7941 
Travel  expenses  payment  from  non-Federal 

source,  12602 

PROPOSED  RULES 

Acquisition  regulations; 

FedBizOpps;  e-mail  notification  service  charge, 

1358 
Federal  supply  schedule  contracts;  State  and 

l9cal  governments  information  technology 

acquisition,  3220,  8486 
Industrial  funding  fee  and  sales  reporting 

clauses;  consolidation  and  fee  reduction, 

13212 
Federal  Acquisition  Regulation  ( FAR ): 
Central  contractor  registration.  16366 
Commercially  available  off-the-shelf  items, 

4874 
Competitive  acquisition;  debriefing,  5778 
Contract  bundling,  5138 
Cost  principles;  general  provisions,  5774 
Deferred  compensation  and  postretiremen! 

benefits  other  than  pensions,  333i6 
Depreciation  cost  principle,  4876 
Federal  Supply  Schedules  services  and  blanket 

purchase  agreements,  19294 
Correction,  22772 
Insurance  and  pension  costs.  4880 
Part  27  Rew  rite  in  Plain  Language.  3 1 790 
Reimbursement  of  relocation  cosLs  on  lump-sum 

basis;  meeting.  4054 
Semi-annual  agenda.  3 1 266 
Unallowable  costs  accounting  and  application 

of  cost  principles  and  procedures.  28108 
Unsolicited  proposals.  33330 
Federal  travel:  eTravel  Service.  38661 
Semi-annual  agenda,  31 124 

NOTICES 

Acquisition  regulations: 

Defense  Department;  999  Label  (OF  81 ); 

cancellation.  6175 
Identification  cards  removed  from  forms  web 

site;  camera  copy  option  for  local 

reproduction.  35226 
Medical  Record-Dental  (SF  521);  form 

cancellation.  35676  ' 

Online  posting  of  Federal  contracts;  pilot 

implementation;  comment  request.  33950 
Request  by  Employee  for  .Action  on  Allotment 

of  Pay  (OF  299);  form  cancellation.  1 1554 
Request  for  Authorization  of  Additional 
'  Classification  and  Rate  (SF  1444);  form 

revision.  12356 
Transmittal  lor  Transportation  Schedules  and 

Related  Basic  Documents  (SF  1 186);  form 

revision.  22385 
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Geological 

.'    Treasury  Department;  .\dministraiive  Wage 
Garnishment  tSF  329);  part  D  revision. 
17647 
Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  5293. 
10020.  1 1395.  14238,  18207,  24478,  28008, 
32517,33144 
Catalog  of  Federal  Domestic  AssistaiKc; 

discontinuance  of  printing  and  distribution  of 
printiyi  version,  35676 
Electronically  generated  Standard  Forms;  color 

paper  specificity  waiver,  5886 
Environmental  statements:  availability,  etc.: 
Chamblce,  GA;  Cemen.  for  Disea.se  Control 

facility;  master  plan  development.  10247 
Sauk  Cyunty.  Wl;  Badger  Army  Ammunition 
Plant.  36798 
Environmental  statements;  notice  of  intent: 
Silver  Spring.  MD;  Food  and  Drug 

Administration;  campus  expansion  and  neVi- 
I     eastern  access  road.  3.5413 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities; 
proposals,  submissions,  and  approvals. 
8227.8228.  10212.  115.^7.  12685.  12686. 
15155.  23290.  25866.  25867.  26576. 
31690.  32732.  35633.  3.S6.U.  37467.  37468 
Federal  Management  Regulation: 
Federal  facilities  location  in  rural  areas.  2776 
FederakReal  Property  Profile.  19920 
Federal  travel: 
California;  maximum  per  diem  rales.  31706 
Per  diem  localities;  maximum  lodging  and  meal 
•allowances.  25034 
Federal  Travel  Regulation;  eTravel  initiative: 
FedTrip;  online  booking  senice.  3710.  16351, 
17725 
Interagency  Committee  for  Medical  Records: 
Dental-continuation  (SF  603A);  automation. 

24479 
Medical  examination  report  (SF  88); 

automation.  16056 
Medical  record-immunohemalology  (SF  556>; 
form  cancellation.  1 1 554 
Meetings; 
Gov emmentw ide  Per  Diem  Advisorv  Board. 

.3029 
President's  Homeland  Security  Advisory 
Council.  6456 
Privacy  Act: 

Systems  of  records.  16798.  18207.  2?465 
Public  buildings  and  space:  _   * 

Federal  buildings;  redesignation.  17399 
Reports  and  guidance  documents;  availability,  etc 
Annual  motor  vehicle  acquisition  reports;  Web 

site  access.  8296 
Personal  property  surplus  and  exchange/sale 
services  and  rates;  bulletin.  .^699 1 

Geological  Survey 

NOTICES 

.Agency  information  collection  activiiieN; 

proposals,  submissions,  and  approvals.  20403 
Grant  and  cooperative  agreement  awards: 

Swiss  Reinsurance  Co..  23759 
Grants  and  cooperative  agreements;  availability, 
etc.: 
National  Earthquake  Hazards  Reduction 

Program.  14258 
.National  Spatial  Data  Infrastructure  Program. 
11122 
Meetings: 
Scientific  Earthquake  Studies  Advisory 
Committee.  25621 
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Government  Ethics  Office 

RULES 

Go\emmenl  ethics: 

Posi-einplin  mcni  conllict  of  interest  restrictions; 

departmental  component  designations 

revision.  4681 
Pri\ac>  Act;  implemenlation.  27891 

PROPOSED  Rl  LES 

Go\ernmcnl  ethics: 

Posi-emplo\  mem  conflict  of  interest  restrictions. 
7844  ' 
Correction.  l.s.AS? 
Organization  and  pnKcdurcs: 
-'  Statutorv  gilt  acceptance  aiiihorit\.  2.^876 
Privacy  Act;  implementation.  292.' 
Semi-annual  agenda.  31172 

NOTICES 

.-XgencN  information  collection  activities; 

proposals,  submissions,  and  approvals.  782. 

Privacy  Act: 

Systems  of  records.  .'098.  24744 

Government  Printing  Office 

NOTICES 

Meetings: 

Depository  Lihrary  Council.  1 1 1 1.' 

Grain  Inspection.  Packers  and 
Stockyards  Administration 

RILES 

Fees: 
Official  inspection  and  vveisihing  services. 
.'2623 
Correction.  3.>49() 
Rice  inspection  services.  24859 
Grain  weighing  equipment  and  related  handling 
systems;  olficial  performance  and  procedural 
requirements.  34519 
Pruttice  and  pr(Kedure: 
Official  inspection  and  weighing  services; 
exceptions  to  geographic  areas.  19137 

PROPOSED  Rl  LES 

Fees: 

Official  inspection  and  weighing  services.  9589 

Rice  inspection  services.  9593 
N\heal;  U.S.  standards.  33408 

NOTICES 

Agcncv  designation  actions: 

Indiana.  27982 

Minnesota.  23279 

Mississippi.  4445.  14179.  27983 

North  Dakota.  23279 

Oregon.  4445.  14393 

Various  States.  9971.  9972.  27983 

Virginia.  27982 
Agency  information  collection  activities;  - 

proposals,  submissions,  and  approvals.  10201 
Committees;  establishment,  renewal,  termination, 
etc.: 

Grain  Inspection  Advisory  Committee.  7497 
Livestock  and  meat  marketing  study.  32455 
Meetings: 

Grain  Inspection  Advisory  Committee.  27984 

Harry  S.  Truman  Scholarship 
Foundation 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  38341 
Eligible  institutions  of  higher  education;  * 

nominations.  375 


Meetings;  Sunshine  Act.  17043 

Health  and  Human  Services 
Department 

See  .Agency  for  Healthcare  Research  and  Quality 
See  Agency  for  Toxic  Substances  and  Disease 

Registry 
See  Aging  Administration 
See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Children  and  Families  .Administration 
See  Community  Services  Office 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 
See  Inspector  General  Office.  Health  and  Human 

Services  Department 
See  National  Institutes  of  Health 
See  Program  Support  Centei:  • 

See  Public  Health  Service 
See  Refugee  Resettlement  Office 
See  Substance  .Abuse  and  Mental  Health  Senices 

Administration 

RULES 

Federal  claims  collection: 

.Administrative  wage  garnishment.  l.M)92 
Correction.  24052 
Grants: 

Sterilization  of  persons  in  federally  assisted 
family  planning  projects.  12306 
Health  care  access: 

Individual  health  insurance  markiM- 
Operaiion  of  qualified  high  risk  pools;  grants 
to  Stales.  23410 
Health  insurance  reform: 
Health  Insurance  Poriabilitv  and  Accountability 
Act  of  1996— 
Civil  money  penalties;  investigations 

procedures,  penalties  imposition,  and 
hearings.  18895.  22453 
Electronic  protected  health  information; 

security  standards.  8334.  17153 
Electronic  transaction  standards  and  code 
sets;  modifications.  8381.  11445 
Human  drugs: 
Opiate  addiction:  opioid  drugs  use  in 

maintenance  and  detoxification  treatment 
List  additions.  27937 
Protection  of  human  subjects: 

Biomedical  and  behavioral  research  involving 
pri>K)ners  as  subjects.  36929 
Quarantine,  inspection,  and  licensing: 
Communicable  diseases  control — 

Quarantine  of  persons  believed  to  be  infected 
with  communicable  diseases.  17558 
Testimony  bv  employees  and  production  of 

documents  in  priKeedings  where  L'.S.  is  not 
party.  25838 

PROPOSED  RULES 

Energy  Employees  Occupational  Illness  i 

Compensation  Program  .Act;  implementation: 
Special  Exposure  Cohort;  classes  of  employees 
designated  as  members;  procedures.  !  1294 
14388 
Semi-annual  agenda.  30214 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  375. 
376.4786.  11861.  14660.  16801.  18209. 
28227.  33492.  33493.  37498 
Committees;  establishment,  renewal,  termination, 
etc.: 
Blood  Safety  and  Availability  Advisory 
Committee.  36799 


Dietary  Guidelines  Advisory  Committee,  26280 
Federal  claims;  interest  rates  on  overdue  debts. 

6923.  22385 
Grants  and  cocjperative  agreements;  availability, 
etc.:  I 

.Adolescent  Family  Life  Research  Program. 

36992 
Collaborative  Initiative  to  Help  End  Chronic 

Homelessness.  4018 
Diabetes  Detection  Program.  10725.  I.S455 
Exchange  Visitor  Program;  two-year  foreign 

residence  requirement;  waiver  request. 

35226 
Family  planning;  male  reprtxluctive  health 

research.  18042.28228.33951 
Family  planning  clinical  specialty  training 

projects.  36800 
Family  planning  services  grants.  36804 
Medical  Reserve  Corps  demonstration  project 

programs.  33144 
President's  Challenge  Physical  Activity  and 

Fitness  Awards  Program:  cosponsorship 

opportunity.  14419.  16801 
State  innovation  grants.  36.560 
Health  Insurance  Portability  and  Accountability 
Act  of  1996;  implementation:  > 

Health  information  privacy  complaint 

submission;  addresses.  1 37 1 1 
Meetings: 
Asian  Americans  and  Pacific  Islanders. 

President's  Advisory  Commission.  22704 
Bioethics.  Presidents  Council.  123.  8769. 

32044 
Blood  Safety  and  Availability  .Advisory 

Commi'llee.  18981 
Emergency  Public  Information  and 

Commuiiications  Advisory  Committee. 

2.5612 
Genetics.  Health,  and  ScKiety.  Secretary's 

Advisory  Committee.  32044 
HIV/AIDS  Presidential  Advisory  Council.  3255 
Minority  Health  .Advisory  Committee.  34972 
Physical  Fitness  and  Sports.  President's  Council, 

33149 
Public  Health  Emergency  Preparedness. 

Secretary's  Council.  376 
Vital  and  Health  Statistics  National  Committee, 

2557.  3532.  6923.  14660.  18981.  24480. 

24744.  3.5414 
Organization,  functions,  and  authority  delegations: 
Address  notification:  preemption  exception 

determinations;  request  submissions.  11554 
Budget.  Technology,  and  Finance  Office.  1 1555 
Director.  Indian  Health  Service.  25376 
Office  of  Assistant  Secretary  for  Administration 

and  Management.  36808 
Poverty  income  guidelines;  annual  update.  6456 
Protection  of  human  subjects: 

Alcohol,  sleep,  and  circadian  rhythms  in  young 

humans:  research  protocol.  17950 
Repons  and  guidance  dcKumcnts;  availability,  etc.: 
Alternative  fuel  vehicle  acquisition  reports. 

6923 
Cystic  fibrosis;  mucus  and  mucins  in 

bronchoalveolar  lavage  fluids  from  infants; 

characterization;  research  protiKol.  35414 
Financial  relationships  and  interests  in  research 

involving  human  subjects;  protection 

guidance.  15456 
Human  life  biotechnologies;  assisted 

reproduction,  embryo  research,  and  human 

genetics:  comment  request  by  President's 

Council  on  Bioethics.  14239 
Sleep  mechanism  in  children;  role  of 

metabolism;  research  prottKol.  35415 
Smallpox  countermeasures;  declaration 

regarding  administration.  4212 
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:  >  ieiiiific  misconduci  findings:  administrative       , 
actions:  ^ 

'  Eagan.  George  E..  4213 
Ganz.  Michael,  E..  M.D..  123.  8296 
Radolf,  Justin.  M.D..  14240 
Ro,iney.  John  W.  Ph.D..  .38341 
: !  ate  assistance  expenditures;  Federal  flnancial 
participation  (2003-2004  FY).  35889 

health  Resources  and  Services 
Administration 

1  lOTlCES 

.  k  gency  information  collection  activities: 

proposals,  submissions,  and  approvals,  378. 
.3536.  .S027,  5028.  6927,  7128,  8515,  8777, 
10731,  13316.  14667.  15462,  16293.  17815, 
20159,^22405.  23468.  26309.  27568.  31721, 
33728,^33729,  35904,  37004.  37505,  37506, 
37507,  38714,38715 
( J  rant  and  cooperative  agreement  awards: 
Human  immunodeficiency  vims  (HIV) — 
Communities  Advocating  for  Emergency 
Assistance  and  Relief  et  al.,  3537 
Special  Projects  of  National  Significance- — 
Replicating  Lessons  Learned  in  Alcohol 
Screening  During  Pregnancy 
Demonstration  Program  et  al..  7383 
Chints  and  cooperative  agreements;  availability, 
etc.: 
Biolerrorism  Training  and  Curriculum 

Development  Program.  23728,  26310 
Black  Lung  Clinics  Program,  2.5051 
Chiropractic  Demonstration  Projects  Program. 

31721 
Chiropractor  and  Pharmacist  Loan  Repayment 

Demonstration  Project.  34981 
Comprehensive  Geriatrics  Education  Program, 

31722,33167 
Geriatric  Academic  Career  Awards  Program, 

35235 
Graduate  Geropsvchologv  Education  Program, 

.34615 
Human  immunodeficiency  virus  (HIV) — 
Ryan  White  Comprehensive  .AIDS  Resource 
Emergency  Act  Title  III  Early 
Intervention  Senices  Program,  32062 
Maternal  and  Child  Health  Federal  Set-Aside 
Program;  Sickle  Cell  Disease  and  Newborn 
Screening  Program.  35904 
Comprehensive  hemophilia  diagnostic  and 
treatment  centers  (Region  IV),  16804 
Medicare  Rural  Hospital  Flexibilitv  Program, 

33167,38716 
National  Health  Service  Corps  Loan  Repay  ment 

Program.  17816  ■     ' 

Nurse  Education,  Practice  an^  Retention 
Program — 
Career  Ladder  Programs.  22719 
Enhancing  Patient  Care  Delivery  System 

Program.  22721 
Internship  and  Residency  Programs.  22720 
Nursing  Scholarship  Program.  24(KX) 
Pacific  Basin,  Continuing  Clinical  Education 
Program:  planning,  development, 
implementation,  and  operation.  27823 
Poison  Control  Program;  Poison  Control  Centers 
Stabilization  and  Enhancement  Program; 
Financial  Stabilization  Supplemental 
Grants,  17961 
Policy-oriented  rural  health  services  research, 

33506 

Rural  Access  to  Emergency  De\  ices  Program, 
19835 
Extension  of  deadline,  38716 
Ryan  White  CARE  Act  Title  JII  Early 
Intcrveniion  Services  Program.  33507 


Stale  Planning  Cirants  Program.  32063 
Tclehcalth  Network  Program,  6177 
Health  professional  shortage  areas;  primary  care, 
dental,  and  menial  health  areas;  priorities 
criteria  determination.  32531 
Meetings; 
Childhood  Vaccines  Advisory  Committee,  8777 
Graduate  Medical  Education  Council.  12088 
Health  Professions  and  Nurse  Education  Special 

Emphasis  Panel.  127 
Infant  Mortality  Advisory  Committee,  9691. 

35420 
Interdisciplinary.  Community -Based  Linkages 

.Advisory  Committee.  13933 
Maternal  and  Child  Health  Research  Grants 

Review  Committee,  24007 
Migrant  Health  National  Advisory  Council. 

16294 
National  Health  Service  Corps  National 

Advisory  Council,  7798.  35680 
Nurse  Education  and  Practice  National  Advisory 

Council,  12089 
Organ  Transplantation  Advisorv  Committee. 

195.50 
Primary  Care  Medicine  and  Dentistry  Training 

.Advisory  Committee,  22406 
Rural  Health  and  Human  Services  National 

Advisory  Committee,  5891,  24488 
Training  in  Primary  Care  Medicine  and 

Dentistry  Advisory  Committee,  2.341 
National  Health  Service  Corps:  '• 

Recruitment  of  clinicians  to  become 

commissioned  officers  and  of  sites -for 

assignment  of  CO's,  25052 
National  Practitioner  Data  Bank: 

User  fees;  change,  19837 
National  Vaccine  Injury  Compensation  Program: 

Petitions  received.  58^2.  27826 
Organization,  functions,  and  authority  delegations: 
Grants  Management  Operations  Division  et  al.. 

787 
Primary  Health  Care  Bureau.  8515 
Reports  and  guidance  documents;  availability,  etc.: 
Health  Professions  and  Nurse  Education  Special 

Emphasis  Panel;  annual  report,  15462 
Maternal  and  Child  Health  Research  Grants  , 

Review  Committee;  annual  report,  14245      | 

Historic  Preservation,  Advisory 
Council 

PROPOSED  RULES  « 

Semi-annual  agenda,  .30918 
NOTICES 

Army  Alternate  Procedures;  amendment,  26559 
Meetings.  6868.  17906,  37793 

Homeland  Security  Department 

See  Citizenship  and  Immigration  Services  Bureau 

See  Coast  Guard 

See  Customs  and  Border  Protection  Bureau 

See  Customs  Service 

See  Federal  Emergency  Management  Agency 

See  Federal  Emergency  Management 

.Agency  190Housing 
See  Immigration  and  Customs  Enforcement 

Bureau 
See  Secret  Sen' ice 
See  Tran,sponation  Security  .Administration 

RULES^ 

Classified  national  security  information  and  access 

regulations,  4073 
Federal  or  Stale  litigation;  production  or  disclosure  ! 

of  official  information.  4070 
Freedom  of  Information  Act:  implementation. 

4056 
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Housing 

Imfnigration: 

Electronic  signature  on  applicatiQns  and  . 

petitions  for  immigration  and  naturalization 
benefits.  2.^010 
Lobbying  restrictions.  10912 
Nondiscrimination  on  basis  of  disability  in 

federally  conducted  programs  or  activities. 
10886 
Nondiscrimination  on  basis  of  race,  color,  or     - 
national  origin  in  programs  or  activities 
receiving  Federal  financial  assistance.  10904 
Nondiscnminalion  on  basis  of  sex  in  education      *= 
programs  or  activities  receiving  Federal 
financial  assistance.  10892 
Organization,  functions,  and  authority  delegations: 
Immigration  law  enforceitent,  10922 
Immigration  powers  and  authority  for  officers 
and  employees;  Internal  review  process  for 
standards  for  enforcement  activities; 
revisions,  35273 
Parole  authority;' implementation.  35151 
Privacy  Act;  implementation.  4056 

PROPOSED  RULES 

Critical  Infrastructure  Information;  nandling 

procedures.  18524 
Semi-annual  agenda.  30280 

NOTICES 

Agency  information  collection  activities: 

proposals,  submissions,  and  approvals,  25618, 
.34627 
Committees;  establishnwnt,  renewal,  termination. 
etc.; 
Homeland  Security  Advisory  Council,  15733 
Human  Resource  Management  System  Senior 
Review  Advisory  Committee,;34994 
Meetings:    * 
Homeland  Security  .Advisory  Council.  35421 
National  Infrastructure  Advisory  Council.  18667 

Housing  and  Urban  Development 
Department 

See  Federal,  Housing  Enterprise  Oversight  Office 
RULES 

Civil  money  pinaltics:  inflation  adjustment,  1 2786 
Federal  ancftFederally  funded  construction 

project^  open  competition  and  government 
neutrality  towards  govenjment  contractors" 
labor  relations.  28102 
FHA  programs;  introduction: 
FHA  single  family  appraiser  roster;  appraiser 
qualifi(;aiions  for  placement.  26946    . 
Grants: 

HOME  Investment  Partnerships  Program;       * 
correction,  10160  C 

Inspector  General  Office: 
Subpoenas  and  production  in  response  to 
subpoenas  or  demands  of  courts  or  other 
authorities.  3.366 
Mortgage  and  loan  insurance  programs: 
Multilamily  housing  programs:  mortgage 
insurance  premiums.  12792 
.  Multifamily  housing  projects;  tcnani 
I  participation  in  Slate-financed.  HL'D- 

assisted  housing  developments.  20324 
Puerto  Rico:  condominium  development;  FH.A 

approval.  6596 
Single  family  mortgage  insurance — 
Property  flipping  prohibition.  23370 
Multifamily  Housing  Mongage  and  Housing 

Assistance  Restructuring  Program  (.Mark-to-    . 
Market); 
Regulation  waiver  authority.  3.362 
Public  and  Indian  housing: 

Indian  Housing  Block  Grant  Program;  minimum 
funding.  .37660 
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Public  Housing  Homeownership  Program, 

11714 
Small  public  housing  agencies:  deregulation. 

376^ 

PROPOSED  RULES 

Grants: 

Faith-based  organizations:  equal  treatment  with 

other  participants  in  HUD  programs.  648 
Indian  Housing  Block  Grant  AlKvation  Formula 
Negotiated  Rulemaking  Committee: 
establishment.  1 7000 
Manufactured  Housing  Dispute  Program: 
Manufactured  home  defects:  dispute  resolution 
and  correction  or  repair  orders.  1 1452 
Manufactured  Housing  Installation  Program: 
Manufactured  homes:  installation  standards, 
training,  licensing,  and  inspection,  1 1448 
.Mortgage  and  loan  insurance  programs: 
Federal  Housing  Administration  Credit  Watch 

Termination  Initiative:  revisions.  15906 
Single  family  mortgage  insurance — 
.Adjustable  rate  mortgages:  eligibility.  11730 
Appraisals:  lender  accountability.  1766 
Public  and  Indian  housing: 
Native  .American  Housing  .Assistance  and  Self- 
Determination  Negotiated  Rulemaking 
Committee:  meetings.  26555.  34344.  36756 
Public  housing  assessment  system:  changes, 
6262.  16461 
Real  Estate  Settlement  Procedures  Act: 

Simplifying  and  improving  process  of  obtaining 
mortgages  to  reduce  settlement  costs  to 
consumers;  final  rule  target  publication 
date,  6385 
Semi-annual  agenda.  30390 

NOTICES 

Agency  information  collection  activities: 

proposals,  submissions,  and  approvals,  385. 
565.  566.  206^  2067.  2790.  3036.  3264. 
3265.  3888.  5036.  6178.  6754.  7577.  8301. 
8778.  8910.  8911.  9703.  10256.  10257. 
10260.  10747.  10748.  11404.  11574.  12708. 
13320.  L332I.  13933.  I39.W.  13935.  13941. 
1.57.36.  15737.  157.38.  16077.  16078.  16079. 
16080.  16303,  17064.  17670.  19219.  19562. 
19563.  19564.  19565.  19566, '19567,  19568. 
20018.  20019.  22723.  23317,  23751,  23752, 
24751.  25386.  26327.  26328.  27096.  27838, 
'27839,  2801 1.  28243,  31725,  31726.  33176. 
33177.  33730,  .33731.  33732.  3.3961.  35421. 
35422,  36572.  36573.  36828.  3751 1.  38085. 
38086.  38087 
Environmental  statements:  notice  of  intent: 
King  County.  W.A:  Park  Lake  Homes.  6755 
Tacoma.  WA:  Salishan  revitalization  project. 

10484 
Yonkers.  NY:  affordable  housing  project,  33178 
Grant  and  cooperative  agreement  awards: 

Community  Development  Technical  Assistance 

Programs.  27097 
Housing  Counseling  Program,  1621 
Indian  Community  De\elopment  Block  Grant 

Program.  25055 
Public  and  Indian  housing — 

Housing  Assistance  Council  et  al..  9705 
Research  and  technology  unsolicited  proposals. 

9704 
Rural  Housing  and  Economic  Development 
Program.  IT065 
Gi-ants  and  cooperative  agreements:  availability, 
etc.: 
Collaborative  Initiative  to  Help  End  Chronic 

Homelessness.  4018.  8616 
Community  development  and  affordable 
housing:  capacity  building,  2866 


Discretionary  programs  (SuperNOFA).  21002, 

31726,36426 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  386. 
1474.  2563.  3543.  .5084.  6546.  7654. 
86.50.  9704.  11122.  12363.  14050. 
15216.  16.S43.  17824.  19219.  20401. 
23474.  25057.  26637.  28244.  32539. 
3.3%2.  .V542-2.  37014.  38382 
Homeownership  and  Affordable  Lending 

Research  Studies.  27680 
HOPE  VI  Demolition  Program.  16672,  25387 
Penmanent  Housing  and  Special  Efforts  for 
Subpopulations  Technical  Assistance 
Program,  20314 
Socio-Economic  Change  in  Cities  Research. 
148.34 
Low  income  housing: 

Housing  assistance  payments  (Section  8) — 
Contract  rent  annual  adjustment  factors.  31 16 
Housing  Choice  Voucher  Program  and 
Moderate  Rehabilitation  Single  Room 
Occupancy  Prtjgram  (2004  FY):  fair 
market  rents.  31870 
Operating  cost  adjustment  factors,  2790 
Meetings: 
Manufactured  Housing  Consensus  Committee. 
7577.  25620.  35423 
Mortgage  and  loan  insurance  programs: 
Credit  Watch  Termination  Initiative:  list  of 
mortgagees  whose  Origination  Approval 
Agreements  have  been  terminated,  13941. 
317.30 
Debenture  interest  rates,  9705 
Mortgagee  Review  Board:  administrative  actions. 

8302.  16814 
Organization,  functions,  and  authority  delegations: 
Administration  Office:  order  of  succession. 

37169 
Assistant  Chief  Financial  Officer  for  Budget, 

33179 
Assistant  Secretary  for  Housing:  order  of 

succession.  5909 
Associate  General  Counsels  under  Privacy  Act, 

37170 
Brockton,  MS:  post-of-duty  station  closure, 

9707 
Deputy  Assistant  Secretary  for  Public  Housing 

Investments.  5910 
Field  Office  Directors — 
Albany.  NY.  1777 
Albuquerque,  NM,  et  al.,  1783 
Anchorage.  AK.  et  al..  1787 
Bangor.  ME.  1772 
Birmingham.  AL.  et  al..  1781 
Buffalo.  NY.  1776 
Burlington.  VT.  1775 
Camden.  NJ.  1779 
Casper.  WY.  et  al..  1785 
Fresno.  CA.  et  al..  1786 
Hartford.  CT.  1772 
Manchester,  NH,  1 773 
Minneapolis,  MN,  et  al..  1782 
Newark.  NJ.  1778 
Omaha.  NE,  et  al..  1784 
Providence,  RI.  1774 
Richmond.  VA.  et  al,.  1780 
Regional  Counsels.  38382 
Privacy  Act: 
Computer  matching  programs,  8920,  8921, 

23753 
Systems  of  records,  15217 
Public  and  Indian  housing: 

Housing  Choice  Voucher  Program  and 

Moderate  Rehabilitation  Program:  annual 
factors  for  determining  public  housing 
agency  ongoing  administrative  fees.  24078 


Indian  housing  block  grant  allocation  formula; 
negotiated  rulemaking  committee: 
membership.  3112 
Regulatory  waiver  requests;  quarterly  listing,  4558. 

16902 
Reports  and  guidance  documents;  availability,  etc.: 
Alternative  fuel  vehicle  reports  (1999-2001). 

10748 
Ginnie  Mae  mortgage-backed  securities:  loan- 
level  data  release,  17252 
Terrorist  attacks  of  September  1 1.  2001;  statutory 
and  regulatory  waivers  granted  to  New  York 
State  for  recovery.  26640 

Immigration  and  Customs 
Enforcement  Bureau 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  15736, 
3.3519 

Immigration  and  Naturalization 
Service 

RULES 

Emergency  Federal  law  enforcement  assistance: 
State  and  local  law  enforcement  officers 

authorized  to  enforce  immigration  law 

during  mass  influx  of  aliens:  training 

abbreviation  or  waiver,  8820 
Immigration: 

Automated  Inspection  Services  programs; 

enrollment  period  extension,  10143 
Canada  and  Bermuda:  visa  and  passport  waiver 

removal  for  certain  permanent  residents, 

5190 
Immigration  benefit  application  fees; 

readjustment,  8989 
Immigration  detainees  in  non-Federal  facilities; 

public  disclosure  of  information,  4364 
Immigration  Examinations  Fee  Account;  fee 

schedule  adjustment.  3798 
User  fee  for  certain  commercial  vessel 

passengers  previously  exempt.  4090 
Visa  waiver  pilot  program — 

Belgium.  Italy,  Portugal,  and  Uruguay; 
designations  as  participants.  10954 

PROPOSED  RULES 

Enhanced  Border  Security  and  Visa  Entry  Reform 
Act  of  2002:  implementation: 
Arrival  and  departure  manifests:  advance 
electronic  submission  requirements,  292 
NOTICES 
Agency  information  collection  activities: 

proposals,  submfesions.  and  approvals.  5924, 
5925.  5926.  6773.  6774.  8307.  8308,  8784, 
9096.  10034 
Immigration: 

Naturalization  Application  (Form  N-400); 
editions  issued  before  May  31.  2001; 
termination  of  acceptance.  9723 
Nonimmigrant  aliens  from  designated 
countries — 
Permission  to  register  in  timely  fashion,  2366 
Registration  requirements,  2363,  8046 
Nonimmigrants  registration  and  monitoring; 
ports-of-entry  designated  for  departure  of 
aliens  subject  to  special  registration,  8047. 
8%7 
Proyecto  San  Pablo  v.  INS;  class  action 
judgment  implementation,  4518 
Meetings: 

Data  Management  Improvement  Act  Task 
Force,  65 1 5 
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Temporan'  protected  status  program  designations: 
Angola.  3896 

Indian  Affairs  Bureau 

RULES 

Land  and  water: 
Indian  Reservation  Roads  Program  funds; 
distribution.  33625 
Transportation  Equity  Act  for  2 1  st  Century; 
implementation: 
Indian  Reservation  Roads  funds;  2003  FY  fiin^Js 
distribution.  1003 

PROPOSED  RULES 

No  Child  Left  Behind  Act;  implementation: 
Negotiated  rulemaking  committee — 

Intent  to  form;  tribal  representatix es.  2465, 

23631 
Meetings.  32004 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  5038. 
6.5(M.  7800.  10486.  17962.  20023.  28836, 
32540.  32765.  34413.  34640.  35688.  37016 
Committees;  establishment,  renewal,  termination, 
etc.: 
Land  Consolidation  Program  Working  Group. 

19845 
Re-Engineering  (To-Be)  Process  and  Fiduciary 
Trust  Improvement  Efforts  Working  Group, 
19846 
Transportation  Equity  Act  for  21st  Century 
Negotiated  Rulemaking  Committee.  4505 
Environmental  statements;  availability,  etc.: 
Navajo  Nation.  AZ  and  NM;  Ten- Year  Forest 

Management  Plan.  1 1 89 
Wind  River  Indian  Reservation.  Fremont 
County.  WY.  3543 
Environmental  statements;  notice  of  intent: 
Jamul  Indian  Village  lOl-Acre  Fee-to-Trust 
Transfer  and  Casino  Project.  CA.  1475 
Spokane  Indian  Reservation.  Stevens  County. 
WA:  iijtegrated  resource  management  plan, 
1190 
Umatilla  Indian  Reservation.  Umatilla  County. 
OR;  tribal  light  industrial  park.  1191 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Tribal  courts.  37857 
Indian  tribes,  acknowledgment  of  existence 
determinations,  etc.: 
Golden  Hill  Paugussett  Tribe.  CT.  4507 
Western  Cherokee.  Arkansas/Louisiana 
Territories,  et  al..  13724 
Irrigation  projects;  operation  and  maintenance 
charges: 
Rate  adjustments,  1191 
Land  acquisitions  into  trust: 
Elk  Valley  Rancheria  of  California,  38720 
Ponca  Tribe  of  Nebraska,  10486 
Law  and  order  on  Indian  reservations: 
Kaw  Nation  of  Oklahoma;  Court  of  Indian 
Offenses;  resumption  of  judicial 
jurisdiction,  22728 
Liquor  and  tobacco  sale  or  distribution  ordinance: 
Confederated  Tribes  of  Coos,  Lower  Umpqua 

and  -Siuslaw  Indians.  OR.  1 2098 
Ho-Chunk  Nation.  Wl.  451 1 
Jicarilla  Apache  Tribe.  NM.  6935 
Mohegan  Tribe  of  Indians.  CT.  32541 
Rumsey  Indian  Rancheria  of  Wintun  Indians  of 

California.  27100 
San  Pasqual  Band  of  Mission  Indians.  CA. 

27101 
Seneca  Nation  of  Indians,  NY.  6938 
United  Auburn  Indian  Community,  CA,  27102 
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Net  Common  Fund;  partial  settlement;  payment 
and  distribution: 
Ramah  Navajo  Chapter  et  aL,  NM.  26329 
Reports  and  guidance  documents;  availability,  etc.: 
Contract  support  and  Indian  self-determination 
funds  distribution  and  use  methodology. 
.37511 
Reservation  establishment,  additions,  etc.: 
Confederated  Tribes  of  Siletz  Indians  of 
Oregon.  15481 
Tribal  rolls: 

Little  Traverse  Bay  Band  of  Odawa  Indians. 
15481 
Tribal-State  Compacts  approval;  Class  III  (casino) 
gambling: 
Ak-Chin  Community  et  al..  AZ.  5912 
Assiniboine  and  Sioux  Tribes  of  Fort  Peck 

Reservation,  MT.  9095 
Bums-Paiute  Tribe.  OR.  12931 
Confederated  Tribes  of  Colville  Reservation. 

WA!  1068 
Confederated  Tribes  of  Coos,  Lower  Umpqua 

and  Siuslaw  Indians,  OR,  1 1 123 
Confederated  Tribes  of  Warm  Springs 

Reservation,  OR.  9095 
Couer  dAlene  Tnbe,  ID,  1068 
Crow  Tribe,  MT.  90^5 

Forest  State  Potawatomi  Community,  WI,  24754 
Kootenai  Tribe  of  Idaho,  ID,  1068 
Lac  Cpurte  Oreilles  Band  of  Lake  Superior 

Chippewa  Indians.  Wl.  17072 
Nez  Perce  Tribe.  ID.  1068 
Tulalip  Tribes  of  Washington.  17072.  18332 

Indian  Arts  and  Crafts  Board 

RULES 

Indian  Arts  and  Crafts  Act  of  1990; 
implementation: 
Protection  of  Indian  art  and  craftsmanship. 
35164  • 

Indian  Arts  and  Crafts  Enforcement  Act  of  200C5 
implementation: 
Protection  of  Indian  art  and  craftsmanship 
Correction,  36745 

Indian  Health  Service 

NOTICES 

Agency  information  collection  activities: 

proposals,  submissions,  and  approvals,  19551. 
37016 
Contract  health  service  delivery'«reas; 
redesignation: 
Rosebud  Sioux  Tribe.  SD  and  NE.  12913 
Grant  and  cooperative  agreement  awards: 
jlndian  Health  Care  Scholarship  Program; 

recipients  list.  .34396 
Porcupine  Clinic.  34982 
Grants  and  cooperative  agreements;  availability, 
etc.: 
American  Indian  and  Alaska  Native  Children, 
Youth,  and  Families  Mental  Health  and 
Community  Safety  Initiative,  23468,  25088 
American  Indian  and  Alaska  Native  elders; 
long-term  care  infrastructure  development, 
36823 
American  Indians/Alaska  Natives;  Nursing 

Recruitment  Program,  24746 
Children  and  Youth  Initiative,  13317 
Rosebud  Sioux  Tribe,  Rosebud  Indian  Reservation, 
NE  and  SD;  Contract  Health  Senice  Delivery 
Area;  boundary  redesignation.  34616 


Inspector 

Industry  and  Security  Bureau 
liULES 

Expotl  administration  regulations: 
Commerce  Control  List — 

Chemical  and  biological  weapons  controls; 
cross  flow  filtration  equipment;  Australia 
Group  understandings  implementation. 
34526 
Missile  Technology  Control  Regime.  16144 
Wassenaar  Arrangement  List  of  Dual-Use 
Items;  implementation;  Categories  2-9 
revisions  for  national  security  rea.sons. 
etc.,  10586 
Designated  terrorists;  controls  imposition  and 

expansion.  .34192    , 
Encryption  clarifications  and  revisions.  35783 
Explosives  detection  equipment  and  related 
software  and  technology,  exports  and 
reexports;  foreign  policy  controls    - 
imposition  and  expansion.  16208 
General  purpose  microprocessors;  export 

controls  rev  ision.  1 796 
Yugoslavia;  exports  and  reexports;  UN  arms 
embargo-i>ased  controls  lifted;  and 
Rwanda;  UN  arms  embargo-based  controls 
clarified;  correction.  38599 

NOTICES 

Ageitcy  information  collection  activ  ities; 
'  'proposals,  submissions,  and  approvals.  I J  807. 
14191.  17771.  27014 
Export  privileges,  actions  affecting: 
Alhalabi.  Ba.ssem  A..  38674 
Curie.  Frank.  20372 
Elashyi,  Ihsan.  et  al..  38290 
Sertllco.  Ltd..  34376 
Talyi.  Yaudat  Mustafa,  et  al.,  15982.  17153. 

17987 
Export  transactions: 
Best  practices  for  exporters/re-exporters  and 

trade  faciliution/freight  forwarding 

"companies  regarding  dual-use  items  transit, 

transshipment,  and  reexport,  26567,  35381 
List  of  unverified  persons  in  foreign  countries. 

guidance  to  exporters  as  to  "red  flags" 

(Supplement  No.  3  to  15  CFR  732).  I515I. 

26569.  28325 
Meetings: 
Information  Systems  Technical  Advisory 

Committee,  2499,  16262 
Materials  Processing  Equipment  Technical 

Adv  isory  Committee,  7%7 
Materials  Technical  Advisory  Committee,  1 3256 
National  Infrastructure  Advisory  Council.  157. 

4167.6112 
Regulations  and  Procedures  Technical  Advisory 

Committee.  7765.  27014 
Sensors  and  Instrumentation  Technical  Advisory 

Committee.  2499.  20373 

Information  Security  Oversight  Office 

NOTICES 

Meetings: 
National  Industrial  Security  Program  Policy 
Advisory  Committee.  13334 

Inspector  General  Office,  Health  and 
Human  Services  Department 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  14668 
Healthcare  Integrity  and  Protection  Data  Bank: 

User  fees;  change.  19838 
Privacy  Act: 

Systems  of  records.  36827 
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Inspector 

Program  exclusions:  list.  2784.  7567.  12361. 

'  18248.  26310.  .^4982 
Reports  and  guidance  dtKuniems;  availability,  etc.: 
Ambulance  suppliers;  compliance  program 

guidance.  14245 
Pharmaceutical  manufacturers:  compliance 

program  guidance,  23731 
Special  advisory  bulletins — 
Contractual  joint  ventures.  23148 
Special  Fraud  .Merts;  publication: 
Telemarketing  by  durable  medical  equipment 
suppliers.  102.54.  11403  , 

Inter-American  Foundation 


NOTICES 

Meetings:  Sunshine  Act. 


6304,  19607 


Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Indian  Affairs  Bureau 
Sec  Land  Management  Bureau 
See  Minerals  Management  Ser\ice 
See  National  Indian  Gaming  Commission 
See  National  Park  Service 
See  Reclamation  Bureau 
See  Special  Trustee  for  American  Indians  Office 
See  Surface  Mining  Reclamation  and  Enforcement 
Office 

Rl'I-ES 

Hearings  and  appeals  procedures: 
Wildfire  management  decisions,  effect: 
amendments,  33794 
Native  American  Graves  Protection  and 
Repatriation  Act:  implementation: 
Civil  penalties  on  museums  that  fail  to  comply 
with  Act,  16354 

PROPOSED  Rl  LES 

Hearings  and  appeals  procedures: 
Public  land:  special  rules,  27955 
Surface  coal  mining:  special  rules.  13657 

Semi-annual  agenda.  30424 

NOTICES 

Agency  information  collection  activities: 

proposals,  submissions,  and  approvals.  9707, 
317.3:! 
Central  Arizona  Project,  .\Z:  water  allocations  and 

service  contracting.  36578 
Committees:  establishment,  renewal,  termination, 
etc.: 
California  Desert  District  Resource  Advisory 

Council,  24751 
Glen  Canyon  Dam  Adaptive  Management  Work 

Group,  3889 
Special  Trustee  for  American  Indians  Advisorv 

Board,  18254 
Water  Information  .Advisory  Committee.  27099 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Gulf  Ecosystem  Monitoring  and  Research 

Program,  2801 1 
Tribal  Self-Governance  Program,  1066 
Individual  Indian  Monies  or  Tribal  Trust  accounts: 
collection  of  missing  Indian  trust-related 
records  from  third  parties;  policy  and 
procedures,  23756 
Meetings: 

Blackstone  River  Valley  National  Heritage 

Corridor  Commission.  2564,  1 2930 
Delaware  and  Lehigh  National  Heritage 

Corridor  Commission,  10261,23158 
Exxon  Valde?  Oil  Spill  Public  Advisory 

Committee,  25620 
Invasive  Species  Advisory  Committee,  5649, 
24015 


U.S.  Coral  Reef  Task  Force.  5036 
National  Environmental  Policy  Act: 
implementation: 
Fire  management  activities;  diKumentation; 
categorical  exclusions.  33814 
National  Environmental  Policy  Act 
implementation: 
Fire  management  actnilies;  documentation: 
categorical  exclusions,  2309 
Pri\acy  Act: 

Systems  of  records,  4220 
Reports  and  guidance  documents:  availability,  etc.: 
Alternative  fueled  vehicle  reports  (1996-2001 

FY).  5911 
Departmental  Strategic  Plan  (2003-2008  FYs). 

8616,  24015 
Klamath  River  Basin:  Federal  agency  work 
plans  and  reports,  15220 
Watches  and  watch  movements;  allocation  of 
duty-exemptions: 
Virgin  Islands,  9637 

Interna]  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  taxes 
at  source: 
Incorrect  taxpayer  identification  numbers: 

receipt  of  multiple  notices,  22594 
Taxpayer  Identification  Number  Matching 

Program,  4922 
Excise  taxes: 

Diesel  fuel:  blended  taxable  fuel,  15940 
Pension  excise  taxes:  future  benefit  accrual  rale; 

significant  reduction,  17277 
Structured  settlement  factoring  transactions, 

7922 
Income  taxes: 

Asset  transfers  to  Regulated  Investment 

Companies  (RlCs)  and  Real  Estate 

Investment  Trusts  (REITs).  12817 
Assumption  of  partner  liabilities.  37414 
Basis  adjustments  among  partnership  assets; 

allocation.  34293 
Basts  of  partner' s  interest:  determination; 

special  rules.  12815 
Constructive  transfers  and  transfers  of  properly 

to  third  party  on  behalf  of  spouse,  1534 
.    Corporate  statutory  mergers  and  con.solidations; 
i  definition.  3384 

Deductions  and  credits;  disallowance  for  failure 

to  file  timely  return,  11313 
Earned  income  credit,  10655 
Education  tax  credit:  correction,  15940 
Electronic  tax  administration  facilitation.  4918 
Foreign  personal  holding  company  income: 

definition.  4916 
Loans  from  qualified  employer  plan  to  plan 

participants  or  beneficiaries;  correction, 

9532 
Loss  corporations:  interests  distributions,  38177 
.Modified  guaranteed  contracts;  guidance  under 

Small  Business  Job  Protection  Act,  24349 
Paid  tax  return  preparers;  electronic  filing. 

20069 
Personal  interest:  nonbusiness  interest  deduction 

limitation:  correction,  1 3226 
Principal  residence  sale  or  exchange — 
Exclusion  of  gain:  correction,  6350 
Reduced  maximum  exclusion  of  gain; 
correction,  5346 
Qualified  tuition  and  related  expenses; 

information  reporting,  including  magnetic 

media  filing  requirements  foi-  information 

returns:  correction,  6350 
Returned  or  recharacterized  IRA  contributions; 

earnings  calculation.  23586 
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Separate  return  limitation  years:  loss  carryovers 

waiver.  24351 
St»xk  dispositions:  suspension  of  losses.  1 2287 

Correction.  16430.  24880.  33381 
Taxable  stock  transactions;  information 

reporting  requirements:  correction.  6081 
Income  taxes,  etc.. 

Automatic  time  extension  to  file  certain 
information  returns  and  e.vjmpt 
organization  returns.  34797  v 

Tax  shelter  regulations,  10161  \^ 

Correction,  15942  ^ 

Procedure  and  administration: 
Agriculture  Department:  return  information 

disclosure,  33857 
Census  Bureau;  return  information  disclosure. 

2691  . 

Damages  caused  by  unlawful  tax  collection 
,actions;  civil  cause  of  action,  14316 
Correction.  16351   ,. 
Eilectronic  tax  adnjinistration  facilitation.  4918 

Correction.  24644 
Incorrect  taxpayer  identification  numbers; 

receipt  of  multiple  notices.  22594 
Qualified  tuition  and  related  expenses; 

information  reporting,  including  magnetic 
media  filing  requirements  for  information 
returns:  correction.  6350 
Returns  and  return  information  disclosure — 
By  other  agencies,  2695  j 

Disclosure  to  taxpayer  designee,  22596 
Prohibitions  and  penalties  for  unauthorized 
inspection  of  returns  and  related 
information.  1 1 739 

PROPOSED  RULES 

Employment  taxes  and  collection  of  income  taxes 
at  source: 
Payment  card  transactions;  information  reporting 
and  backup  withholding:  cross-reference  to 
Taxpayer  Identification  Number  Matching 
Program  rule,  4970 
Correction,  15119 
Excise  ta.xcs:  ' 

Communications  services;  distance  sensitivity, 

15690,  35828 
Highway  vehicle:  definition;  hearing,  7454 
Pension  excise  taxes;  future  benefit  accrual  rate; 
significant  reduction 
Correction,  24406 
Structured  settlement  factoring  transactions; 
cross-reference.  7956   . 
Hearing  cancellation,  32698 
Income  taxes: 

.Accnials  and  allocations  due  to  age  attainment, 
reductions:  and  cash  balance  plans: 
nondiscrimination  cross-testing  rules 
application 
Hearing  dale  and  location  changes.  2466, 
17002 
Assumption  of  partner  liabilities:  cross- 
reference,  37434 
Controlled  foreign  partnerships:  filing 

requirements,  cross-reference.  8868 
Corporate  statutory  mergers  and  consolidations: 
definition  and  public  hearing;  cross- 
reference.  3477.  17759 
Hearing  cancellation,  24405 
Electric  utilities  that  benefit  from  accelerated 
depreciation  methods  or  permitted 
investment  tax  credit:  applicable 
normalization  requirements;  hearing,  I0I90 
Expenditures  capitalization  and  deduction; 

guidance:  public  hearing:  correction,  4%9 
Loss  corporations;  interests  distributions:  cross 

reference,  38247 
Outb«Mind  liquidations  to  foreign  corporations; 
anti-abuse  rule,  8868 
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Paid  tax  reium  preparers;  electronic  Filing: 

cross-reference.  20089 
Partnership;  noncompensatoK  options.  2930 
Correction.  151 18.  15801  ' 
Hearing  cancellation.  24903 
Private  activity  bonds;  definition.  25845 
Property  transferees;  liabilities  assumed  in 

certain  transactions.  23931 
Qualified  retirement  plans;  deemed  IRAs.  27493 
Redemptions  taxable  as  dividends;  hearing 

cancellation.  7453 
Relative  values  of  optional  forms  of  benefit; 

disclosure;  hearing  cancellation.  1020 
Securities  and  commodities;  statutory  valuation 

requirements;  safe  harbor.  23632 
Separate  return  limitation  years;  loss  carryovers 

waiver;  cross-reference.  24404 
Split-dollar  life  insurance  arraneements;  hearing. 

24898 
Statutory  stock  options.  34344 
Stock  dispositions;  suspension  of  losses — 
Cross  reference.  12324.  16462 
Hearing  cancellation.  1020.  34874  . 
Taxable  stock  transactions;  information 
reponing  requirements: 
Hearing  canc&llation.  13242 
Taxpayer  accounting  method  changes: 
administrative  simplification.  25310 
ijicome  taxes,  etc.: 
Automatic  time  extension  to  file  certain 
information  returns  and  exempt 
organization  returns:  cross-reference.  34875 
^ocedure  and  administration; 
Agriculture  Department:  return  information 

disclosure,  cross-reference.  33887 
Payment  card  transactions:  information  reponing 
and  backup  withholding;  cross-reference  to 
Taxpayer  Identification  Number  Matching 
Program  rule.  4970 
toTICES 
Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  607. 
608.  609.  3.309.  3310.  331 1.  3312.  3313. 
3314,  3315.  3310.  3317.  4272.  427.\  4.547. 
4548.  6258.  6540.  6541.  6542.  6796.  6797. 
6798.  6985.  6986.  7172.  7173.  7648.  7838.' 
7839.  7840.  8965.  9740.  10576.  10577. 
10578.  10579.  15080.  1.5081.  10777.  1 1 178. 
11179.  11626.  11627.  11628.  127.37.  12738. 
12978.  13362.  13.^3.  13983.  14743.  14744. 
14745.  14746.  14747.  14748.  16862.  16863. 
16864.  1 7151.  17424.  17425.  17860.  17861. 
17862.  17863.  18328.  18329.  183.30.  19071. 
19072.  19073.  19254.  192.55.  19603.  19880. 
19881.  224.50.  22451.  22452.  23522.  23523. 
23800.  23801.  24557.  24558.  24559.  24791. 
26379.  26380.  28049.  28050.  28886.  32581. 
34482.  34483.  34484.  34485.  34697.  35059. 
35060.  .\506l.  3.5484.  35485.  35776.  35777. 
35778.  35779.  35780.  .•^578 1.  .^6632.  36872. 
37613.  37617.  37902 
Committees;  establishment,  renewal,  termination, 
etc.:  " 

Electronic  Tax  Administration  Advisory 

Committee.  17425 
Information  Reporting  Program  Advisory 

Committee.  10778 
Internal  Revenue  Service  Advisory  Council. 
10778 
(||ants  and  cooperative  agreements:  availability, 
etc.: 
Low  Income  Taxpayer  Clinic  Program.  19604 
Tax  Counseling  for  Elderly  Program: 

application  packages  availability.  31743 
l^^alih  Insurance  Portability  and  Accountability 
Act  of  1996;  implementation: 
Expatriation;  individuals  losing  United  States 
citizenship:  quarterly  list.  4549.  23180 


Inflation  adjustment  factor  and  reference  prices: 

Nonconventional  source  fuel  credit.  17426 
,  Renewable  electricity  production  credit.  19073 
Meetings: 

Art  Advisory  Panel.  1 1901.  26682 
Electronic  Tax  Administration  Advisory 

Committee.  25410 
Restaurant  and  bar  employees  and  employers: 

.tip  reponing  and  tax  responsibilities.  8814 
Software  Developers  Conference.  19074 
Tax  Exempt  and  Government  Entities  Advisory 

Committee.  23523  ■ 
Taxpayer  Advocacy  Panels.  610.  3317.  4.551. 

4552.  4553.  7650.  8814.  8815.  8966. 

10070.  10071.  10581.  11902.  11903. 

12978.  12979.  15264.  1526.5.  15.555. 

16864.  16865.  17426.  183.30.  18331. 

19605.  19881.  19882.  19883.  23.358, 

2.3524.  24046.  2541 1.  25412.  26682. 

26683.  27884.  28323.  28886.  28887. 

28888.  32797.  33226.  33760!  .^4485. 

.^4486.  .35945.  37613.  37614.  37515.  37902 
Privacy  /ct: 
Computer  matching  programs.  23358 
Systems  of  records.  33577 
Repons  and  guidance  documents;  availability,  etc.; 
An  Advisory  Panel:  2002  closed  meetings.  9740 

International  Development 

Cooperation  Agency 
NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Voluntary  Foreign  Aid  Advisorv  Committee. 
3006 

International  Trade  Administration 

NOTICES 

Antidumping: 
4.4-Diamino-2.2-stilbenedisulfonic  acid  and 
stilbenic  fiuorescent  whitening  agents 
from — 

Various  countries..  ,^4579 
Allura  red  from — 

India.  15431 
Antifriction  bearings  (other  thai>  tapered  roller 
bearings)  and  parts  from^ 

Japan.  23282 
Ball  bearings  and  parts  from — 

China.  10685 

Japan.  6113.  11.V57 

Various  countries.  6404.  3.5623 
Barium  carbonate  from —  • 

China.  12664 
Barium  chloride  from —  " 

China.  9049.  12669 
Brake  rotors  from — 

.    China.  1031.  5^67.  25861.  3.^095. '33675 
Bulk  aspirin  from — 

China.  6710.  12036.  17.343 
Canned  pineapple  fruit  from^ 

Thailand.  14941.  3.3910.  38291 
Carbon  steel  butt-weld  pipe  fittings  from — 

Thailand.  6409.-  14192.  27528 
Cased  pencils  from — 

China.  1.591.  5619.  7.344.  14942.  24434 
Circular  welded  non-alloy  steel  pipe  from — 

Korea.  3.^911 

Mexico.  11037 
Color  television  receivers  from — 

Malaysia  and  China.  32013 
Corrosion-resistant  carbon  steel  Hat  products 
from — 

Canada.  10204.  27529 

Japan.  13256.  19499.  19970.  33676 
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Creatine  monohydrate  from — 

China.  9635.  19189 
Cui-io-length  carbon-quality  steel  plate  products 
from — 
India.  7967 
Japan.  14.^6.  9975 
Cut-io-length  carbon  steel  plate  from — 
Mexico.  8202.  13260.  19189 
Rifssiaii  Federation.  3859 
Ukraine.  1438.  3509.  .5075.  244.U."  35626 
Various  countries.  1038 
Durum  wheat  and  hard  red  spring  wheal  from — 

Canada.  4986.  24707  • 
Extruded  rubber  thread  from— 
Indonesia.  4757 
Malaysia.  6113 
Ferrovanadium  from — 
China.  4168 
South  Africa.  4169 
Forged  stainless  steel  llangcs  from — 

India.  .\5|.  11.361 
Foundrv  coke  from — 

China.  31680  -     • 

Fresh  Atlantic  salmon  from — 
Chile.  6878.  1 1038.  12671.  14193.  2.3961. 
27987.  28196 
Fresh  garlic  from — 

China.  .542.  4758.  1 1368.  22676.  .36767 
Freshwater  crawfish  tail  meat  from — 
China,  1439.  7345.  7976.  18946.  19.504. 
23962.  27014.  3.3098.  37115 
Frozen  fish  fillets  from — 

Vietnam.  4986.  10440.  31681.  .35  W7.  371 16 
Glycine  from — 

China.  1.^669.  2.3%2.  .35382 
Granular  polytetralluoroethvlene  resin  from — 

Italy.  2007.  I.<672.  25327 
Grav  ponland  Cement  and  clinker  Yrom — 

Mexico.  1816.  7.^46.  25327 
Heavy  forgedihand  tixils  from — 

China.  352.  7.^47.  14943.  37121 
Heavy  forged  tools,  finished  or  unfinished,  with 
or  w  iihout  handles,  from — 
China.  10690 
Helical  spring  lock  washers  from — 

China.  3.^472 
High  and  ultra-high  voltage  ceramic  station  post 
insulators  from — 
Japan.  4169.  .V5627 
Honev  from —  ,  . 

Argentina.  6114.  13895.  25568 
China.  4760.  4761.  5868.  23963.  3.'<099 
Hot-rolled  carbon  steel  flat  prixlucts  from — 
Netherlands.  .36769 
Romania.  61 14 
South  Africa.  .M377 
Hot-rolled  fiat-rolled  carboA-quality  steel 
products  from — 
Japan.  1039 
Hydraulic  magnetic  circuit  breakers  from — 

South  Africa.  25332 
Industrial  nitrocellulose  from — 

United  Kingdom.  1J772.  27015 
In-shell  raw  pistachios  from — 

Iran.  353.  16764 
Iron  construction  castings  from — 

China.  33103 
Large  diameter  carh<')n  and  allov  seamless 
standard,  line,  and  pressure  pipe  from — 
Mexico.  81.  845.  24435  ' 
Lawn  and  garden  steel  fence  posts  from — 

China.  8737.  203'73.  .^5197 
Malleable  iron  pipe  fittings  from —  i 

China.  138%.  19779.  3.3911 
Mechanical  transfer  presses  from — • 
Japan,  1 1039 
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'•  Natural  brisile  paintbrushes  and  brush  heads 
from — 

China.  4761.  11041.31683 
Non-frozen  apple  juice  concentrate  from— 

China.  3.^10.  4762 
Non-malleable  cast  iron  pipe  fittings  from— 

China.  776.'>,  16765 
Oil  countrv  tubular  goods  from — 

Mexico.'  24920 
Oil  country  tubular  goods,  other  than  drill  pipe. 
»  from — 

Argentina.  13262.  2.^964 

Korea.  2313.6412 
Pasta  from — 

Italv.  6882.  11044.  1494.5.  16763 

Turkey.  6880.  9049.  16761 
Persulfates  from — 

China.  6712.  9050.  9636 
Petroleum  wax  candles  from — 

China.  132M.  14578 
Polvesier  staple  fiber  from — 

Korea.  1177.  .^378 
Polyvinyl  alcohol  from — 

China.  4763.  13674 

Germarry.  7980.  19509.  22680 

Japan,  8203.  19510.  22681 

Korea,  4763.  1.3681 
Porcelain-on-steel  cooking  ware  from — 

China.  19781 
Potassium  permanganate  from — 

China.  7768.  .M907 
Preser\ed  mushrooms  from — . 

China.  10694.  12671.  15152 

India.  6884.  1 1045 

Indonesia.  117^.  11051.  16469 
Presiressed  concrete  steel  wire  strand  from — 

Various  countries.  9050 
Pure  magnesium  from — 

Canada.  1817.  20112 
Refined  brown  aluminum  oxide  from — 

China.  23966 
Saccharin  from — 

China.  6885.  27530.  35383 
Sebacic  acid  from — 

China.  2315.  14945.31684 
Silicon  metal  from — 

Brazil,  \Y5\9 

China.  11057.  11369.  3.5383 

Russia.  14578 

Russian  Federation.  6885,  12037 
Small  diameter  carbon  and  alloy  seamless 
standard,  line,  and  pressure  pipe  from — 

Romania.  12672.25335 
Softwotxl  lumber  products  from — 

Canada.  1030.  90.54.  14947 
Solid  urea  from — 

Estonia.  10445 

Lithuania.  10444 
Stainless  steel  bar  from — 

India.  11058.  22358.  .'4383 
Stainless  steel  butt-weld  pipe  fittings  from — 

Malaysia.  19513 

Taiwan,  4763,  9977,  27988 
Stainless  steel  plate  in  coils  from — 

Taiwan.  5869.  13897.  3.3472 

Various  countries.  1 1520.  161 17.  201 14 
Stainless  steel  sheet  and  strip  in  coils  from — 

France.  4171.  14948 

Germany.  6716.  6719,  14193 

Italy.  2316.6719.  11521.  14196 

Korea.  6713.  12039  •         ! 

.Mexico.  6889.  6892.  13686 

Taiwan.  14195.  27782 
Stainless  steel  wire  rixls  from — 

India.  1040.  26288.  38.'<0I 

South  Korea.  26571 

Spain.  741 


Steel  concrete  reinforcing  bars  from — 
Korea.  33105 
Latvia.  31685 
Turkey.  14579.  23972 
Structural  steel  beams  from — 

Korea.  2499.  18947       ' 
Synthetic  indigo  from — 
'China.  11371 
'   Tapered  roller  bearings  and  parts,  tlnishcd  and 
unfinished,  from — 
China.  7.500 
Tapered  roller  bearings  and  parts  from — 

China.  .^5 199 
Tapered  roller  bearings,  four  inches  or  less,  in 
outside  diameter  and  components  from — 
Japan,  38303 
Thermal  transfer  ribbons  from — 

Various  countries.  38305 
Tin  mill  products  from — 

Japan,  6412 
Top-of-the-stove  stainless  steel  cooking  ware 
from — 
Korea.  7503.  16766 
Urea  ammonium  nitrate  solutions  from — 
Belarus,  9055 

Russian  Federation,  9977.  9980.  22681 
Ukraine.  9057 
Welded  stainless  steel  pipe  from — 
,.    Taiwan.  35384 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  80,  .3009,  5272, 
9048,  9974,  14.^94.  15704,  16761,  19498. 
23281,26288.  27781.  32727 
Automatic  liquidation  regulation  for  resellers; 

antidumping  duties  assessment.  2.^954 
Durum  wheat  and  hard  red  spring  wheat  from — 

Canada.  35381 
Five-year  (sun.set)  reviews — 
Initiation  of  reviews.  32728 
Cheese  quota:  foreign  government  subsidies: 
Annual  list.  543 
Quarterly  update.  18948 
Committees;  establishment,  renewal,  termination, 
etc.: 
U.S.  Automotive  Parts  Advisory  Committee. 

2317 
U.S.  Travel  and  Tourism  Promotion  Advisory 
Board.  19973 
Countervailing  duties: 
4.4'-Diamino-2,2"-siilbenedisulfonic  acid  and 
stilbcnic  flurorescent  whitening  agems 
from — 
India,  .'4582 
Alloy  magnesium  from — 

Canada,  4175,  22359 
Allura  red  from — 

India.  15433 
Cut-to-lengih  carbon  quality  steel  plate  from — 

Korea.  24716 
Cut-to-length  carbon  steel  plate  from — 

Mexico.  14580 
Durum  wheat  and  hard  red  spring  wheat  from — 

Canada.  11374 
Dynamic  random  access  memory 
semiconductors  from — 
Korea.  1597.  16766.37122  ' 
Hot-rolled  carbon  steel  flat  products  from — 
Argemina,  26572.  31685 
South  Africa.  33679 
In-shell  pistachios  and  in^shell  roa.sted 
pistachios  from — 
Iran.  4997 
In-shell  pistachios  from — 

Iran.  16473  «r 

Pasta  from — 

Italy.  10446,  14198.  16763.  17.346 
Turkey.  16761 


Presu-essed  concrete  steel  wire  strand  from — 

India.  9058.  16783 
Pure  and  alloy  magnesium  from^ 

Canada,  25339,  33920 
Roasted  in-shell  pistachios  from — 

Iran,  14580 
Softwood  lumber  from— 

Canada,  1030 
Softwood  lumber  products  from — 

Canada,  244.36.  24717.  33921 
Stainless  steel  plate  in  coils  from — 
Various  countries.  1 1524,  201 15 
Stainless  steel  sheet  and  strip  from — 

Korea,  13267 
Stainless  steel  sheet  and  strip  in  coils  from — 
France.  24921 
Korea.  17604 
Stainless  steel  wire  rod  from — 
Italy.  9060 
Export  trade  certificates  of  review,  1441.  2317. 
2501.  .3011.  6892.  8738,  8739,  15983,  19782, 
25.341,27533 
Grants  and  cooperative  agreements;  availability, 
etc.: 
International  Buyer  Program:  domestic  trade 

shows  supp«in  (2005  FY),  35385 
Market  Development  Cpoperalpr  Program. 

13270 
Special  American  Business  Internship  Training 
Program.  9061.  15995 
Meetings: 
fenvironmental  Technologies  Trade  Advisory 

Committee.  2751.  17020 
Russian  Federation;  second  addendum  to 
agreement  concerning  trade  in  steel 
products;  hearing.  11525 
U.S.  Automotive  Parts  Advisory  Committee. 
9061 
North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Alloy  magnesium  from — 

Canada.  32459 
Gray  portland  cement  and  clinker  from — 

Mexico.  5274 
Pure  and  alloy  magnesium  from — 

Canada,  9062 
Pure  magnesium  from — 
Canada,  27988 
Ov  erseas  trade  mis.sions: 
2003  trade  missions — 

.Asian  Infrastructure  Trade  Mission.  Istanbul. 

Turkey,  et  al.,  12341 
Commercial  Security  Trade  Mission  to 

Canada,  etal.  14198 
Explore  BC.  Vancouver,  Canada,  et  al..  5620 
Romania  and  Bulgaria;  business  development 

mission.  18948.  20116 
Russia  el  al.:  Automotive  Parts  and 

Components  Business  Developmeni 
Mission  el  al.,  2009 
Reports  and  guidance  documents;  availability,  etc.: 
Softwood  lumber  from  Canada:  countervailing 
duty  order:  policy  bulletin,  374.56 
Scope  rulings  and  anticircumvention 

determinations:  list.  7772,  36770 
Uruguay  Round  Agreements  Act;  countervailing 
measures: 
Products  from — 

European  Communities,  1 3897.  37 1 25 
Watches  and  watch  movements;  allocation  of 
duty-exemptions: 
Virgin  Islands.  9637 
AppUciiliims.  heuriiiiis,  determinations,  etc. : 
Agricultural  Research  Service.  9984 
Agriculture  Department  et  al..  1.5433 
Baylor  College  of  Medicine  et  al..  14196.  23105 
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Health  and  Human  Services  Department  et  al., 

16471,  24921 
Howard  Hughes  I^edical  Institute  at' New  York 

University.  5274 
MetroHealth  Medical  Center.  14197 
National  Institutes  of  Health.  5274.  6415 
National  Renewable  Energy  Laboratory.  8210 
North  Carolina  State  University.  28197.  38675 
Northwestern  University.  16472 
University  of — 

California.  Berkeley.  34907.  38676 

California.  San  Diego.  34908 

California.  San  Diego,  et  al..  23978 

Chicago.  12340 

Chicago  et  al..  6415 

Colorado.  16472.38676 

Colorado  et  al..  26571 

Kentucky.  16473 

Kentucky  et  al..  8210 

Louisiana  at  Lafayette.  23106 

Michigan  et  al..  36769 

Missouri.  Kansas  City.  12341.  34907 

North  Carolina  et  al..  33920 

Texas  at  Austin.  9984 

Texas  at  Austin  et  al..  741 

Wisconsin-Eau  Claire.  26571 
Vanderbilt  University.  24921 

l  nternational  Trade  Commission 

1  tULES 

1  'ractice  and  procedure: 

Filing  of  documents  in  electronic  form  instead 
of  in  paper  form;  partial  waiver  of  rule, 
public  demonstrations,  and  handbook 
effective  date.  3 1 75 
General  application  rules,  safeguard 

investigations,  and  antidumping  and 
countervailing  duty  investigations  and 
reviews;  technical  corrections,  etc..  32971 
rjiOTICES . 
^gency  information  collection  activities; 

proposals,  submissions,  and  approvals.  3893. 
14259 

I  larmonized  Tariff  Schedule;  maintenance.  6510 
1  nport  investigations: 
4.4'-diamino-2.2'-stilbenedisulfonic  acid  and 
stilbenic  fluorescent  whitening  agents 
from — 
Various  countries.  17084.  19577 
4.4'-diamino-2.2"-stilbenedisulfonic  acid 
chemistry  from — 
Various  countries.  28252 
Agricultural  tractors,  lawn  tractors,  riding 

lawnmowers.  and  components.  6772.  23497 
Agricultural  vehicles  and  components.  7388 
Allura  red  coloring  from — 

India.  11579.  20.170 
Andean  Trade  Preference  Act;  effect  on  U.S. 
economy  and  on  Andean  drug  crop 
eradication.  14697 
Apparel  from  Sub-Saharan  African.  Caribbean 
Basin,  and  Andean  countries;  preferential 
treatment;  effect,  5651 
Automotive  measuring  devices,  products 
containing  same,  and  bezels.  37023 
Ball  bearings  from — 

China.  17963 
Barium  carbonate  from —  .<% 

China.  18670 
Bearings  and  packaging.  32766 
Brake  drums  and  rotors  from — 

China.  35702 
Carbon  steel  products  (cut  to  length  plate) 
from.— 
Belgium.  7130 
Germany.  7130 


Caribbean  Basin  Economic  Recovery  Act. 
impact  on  U.S.  industries  and  consumers 
and  beneficiary  countries;  annual  report. 
19847 
Ceramic  station  post  insulators  from — 

Japan.  1068.  9723 
Circular  welded  carbon  quality  line  pipe: 

evaluation  of  effectiveness  of  import  relief. 
19578 
Colored  synthetic  organic  oleoresinous  pigment 
dispers^ns  from — 
India.  35003 
Color  television  receivers  from — 
China  and  Malaysia.  25627 
Malaysia  and  China.  38089 
Compact  disc  and  DVD  holders.  19848 
Crawfish  tail  meat  from — 

China.  5046 
Cut-to-length  carbon  steel  plate  from — 
Various  countries.  13950 
,  Data  storage  systems  and  components.  16086 
Display  controllers  and  products  containing 

same.  17964 
DRAMS  and  DRAM  modules  from— 

Korea.  18671 
Durum  and  hard  red  spring  wheat  from — 

Canada.  28253.  38384  « 

Ferrovanadium  from — 

China  and  South  Africa.  2361 
Fresh  Atlantic  salmon  from — 

Chile.  32768 
Fresh  tomatoes  from — 

Mexico.  15741 
Frozen  fish  fillets  from — 

Vietnam.  7131 
Generalized  System  of  Preferences;  possible 

modifications;  2002  review.  1 1 143.  12379 
Ground  fault  circuit  interrupters  and  products 

containing  same.  32770 
Hydraulic  magnetic  circuit  breakers  from— 

South  Africa.  19849.  33536 
Integrated  circuits,  processes  for  making  same, 

and  products  containing  same.  23160 
Lawn  and  garden  steel  fence  posts  from— ^ 

China.  2794.  34641 
Lens-fitte^  film  packages.  28254 
Machine  vision  systems,  parts  and  components, 
and  products  containing  same.  1 640.  25628 
Microlithographic  machines  and  components. 

1.3951 
Milk  protein  products  in  U.S.  market:  '^ 

competition  conditions.  35004 
Nework  interface  cards  and  access  points  for 
use  in  direct  sequence  spread  spectrum 
wireless  local  area  networks  and  products 
containing  same.  35912 
Non-malleable  cast  iron  pipe  fittings  from — 

China.  15743 
Panel  fasteners,  products  containing  same,  and 

components.  27104 
Plastic  groceryand  retail  bags.  24755 
Plastic  molding  machines  with  control  systems 
having  programmable  operator  interfaces 
incorporating  general  purpose  computers 
and  components.  3549 
Polyethylene  retarl  carrier  bags  from — 

Various  countries.  38385 
Polyvinyl  alcohol  from — 
China  and  Korea.  1 7964 
Germany  and  Japan.  1 1 144.  38386 
Power  amplifier  chips,  broadband  tuner  chips, 
transceiver  chips,  and  products  containing 
same.  16551.  17399  • 
Prestressed  concrete  steel  wire  strand  from — 

Various  countries.  65 1 1 .  1 3952 
Radios  and  components.  12714 
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Judicial 

Refined  brown  aluminum  oxide  from — 

China.  3266.  28255 
Saccharin  from — 

China.  I860.  8783.  37863 
Screen  printing  machines,  vision  alignment 

devices,  and  comptJnent  parts.  8924 
Sildenafil  or  any  pharmaceutically  acceptable, 
salr.  such  as  sildenafil  citrate,  and  products 
containing  same.  10749 
Silicon  metal  from — 

Russia.  14260 
Sortation  systems,  parts,  and  products 

containing  same.  5047 
Stainless  steel  plate  Trom — 

Various  countries.  8925 
Steel;  monitoring  developments  in  domestic 

industry,  12380.  18672 
Steel  concrete  reinforcing  bar  from —  ~  • 

Turkey.  10032 
Steel-consuming  industries;  competitive 

conditions  with  respect  to  steel  safeguard 
measures:  public  hearing.  17672 
Steel  wire  garment  hangers  from — 

China.  5923.  8926 
Steel  w  ire  rod:  e\  aluation  of  effectiveness  of 

import  relief.  19578 
Tapered  roller  hearings  from — " 

Japan.  28837      . 
Tetrahydrofurf ury  1  alcohol  from —   " 
.  China.  38721 

Tokyo  Round.  US-Israel.  US-Canada,  and 
J^Jorth  American.  Free  Trade  Agreements, 
ahd  Uruguay  Round;  effect  on  U.S. 
economy.  10033 
Truck  bed  ramps  and  components.  35.50 
U.S. -Chile  Free  Trade  Agreement;  potential 
economy  wide  and  selected  sectoral  effects. 
13324.  18673  ■-, 
U.S. -Singapore  Free  Trade  Agreement;  potential 
economvwide  and  selected  sectoral  effects. 
13952 
U.S. -Sub-Saharan  Africa:  trade  and  investment: 

rep«in  availability.  35703 
Urea  ammonium  nitrate  solutions  from — 

Various  countries.  1 8673 
Wax  and  wax/rttin  thermal  transfer  ribboS* 
from — 
Various  countries.  34642 
Wool  articles:  U.S.  market  conditions.  5652 
Zero-mercury -added  alkaline  batteries,  paijs. 
and  products  containing  same.  32771 
Information  systems  index  and  description,  and    . 

records  availability.  32772 
Meetings;  Sunshine  Act.  1478.  4796.  5653.  6179. 
9723.  10267.  11146.  12102.  13727.  17085. 
27105.  28015.  32.545.  337.^9.  .34419.  .36838 
Reports  and  guidance  documents:  availability,  etc.: 
.Administrative  Protective  Orders;  summary  of 
commission  practice..  28256 

Joint  Board  for  Enrollment  of 
Actuaries 

NOTICES 

Meetings: 

■Actuarial  Examinations  Advisorv  Committee. 
16253.  .14371 

Judicial  Conference  of  the  United 
States 

NOTICES 

Meetings: 
Judicial  Conference  Advisory  Committee  pn — 
Appellate  Procedure  Rules.  12715 
Bankruptcy  Prtx-edure  Rules.  2072.  12714 
Civil  Procedure  Rules.  793.  12715 
Cnminal  PriKedure  Rules.  2072.  12715 
*  Evidence  Rules.  2072.  12715 
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Justice 


Justice  Dep^tment 


See  Alcohol,  rot^acco.  Firearms,  and  Explosives 

Bureau       ; 
See  Aniitnisi  Dk(sion 
See  Bureau  of  Alo^hol.  Tobacco,  Firearms,  and 

Explosives      /■ 
See  Drug  Enforcenvyu  Administration 
See  Federal  Bureau  otlfixesiisation 
See  Immigration  and  Naturalization  Service 
See  Justice  Programs  Office 
See  Juvenile  Justice  and  Dtlinquency  Prevention 

Office 
See  National  Institute  of  Corrections 
See  Parole  Commission 
See  Prisons  Bureau 

RULES 

Annuity  brokers  in  connection  with  structured 
settlements  entered  into  by  L'nited  States; 
minimum  qualifications.  181 19 
Foreign  Agents  Registration  Act: 

Lobbying  Disclosure  Act  and  Lobbying 

Disclosure  Technical  Amendments  Act; 
technical  amendments,  etc..  .^3629 
Organization,  functions,  and  authority  delegations; 
Alcohol.  Tobacco.  Firearms,  and  Explosives 

Bureau.  4923  • 
Drug  Enforcement  Administration.  14899 
Immigration  and  Naturalization  Service;  transfer 
to  Homeland  Security  Department; 
reorganization  of  regulations.  9824,  10349 
Privacy  Act;  implementation.  3392.4929.  I9I48 

Correction.  2022.^ 
Securitv  risk  assessments: 
Aviation  and  Transportation  Security  Act — 
Aliens  and  other  designated  individuals 

seeking  flight  training;  screening.  7313 

PROPO.SEI)  RLLES 

DNA  identification  system: 

LSA  PATRIOT  Act;  implementation- 
Federal  otfenders;  DNA  sample  collection. 
1 1481 
Privacy  Act;  iinpleiiicntalion.  4'^'74 
Semi-annual  agenda.  3()49S 

NOTHES 

.Agency  information  collection  activities; 

pro|>i>als.  submissions,  and  approvals.  567. 
ft  1 80.  7389.  11146.  12103.  14698.  16087. 
16829.  20029.  23161.  28263.  28838,  33740, 
,:<4643.  '<.'»427.  3.S428 
Environmental  statements;  availability,  etc.: 
Community  Oriented  Policing  Services — 
-  VIethampheiamine/Drug  Hot  Spots  Program, 
8926 
Executive  Oifice  for  Immigration  Review; 
Class  action  sonlements — 

Baralu.na-Gomc/ v.  A>hciolt    1.3727.  18332 
Grants  and  cinipcrative  agreements;  availabilitv. 
etc :  r 

Community  Oriented  Policing  Services  Office — 
Communilv  policing  discretionary  grants. 

27846 
COPS  in  Scliihils  Program.  20029 
Homeland  Seciiritv  OverlMiie  Program.  26646 
Tribal  RcSources  Program.  19225 
Universal  Hiring  Program.  19224 
Immigration  related  emplov  merit  discrimination; 

public  education  programs.  10487 
Law  Enforcement  Agencies;  Sample  Suney, 
17828 
Meetings: 

Heavy  duty  diesel  engine  consent  decues, 
.^7864 
Pollution  control;  consent  judgments: 
Advance  Ross  Sub  Co.  et  al..  1 1876 


Aerosy stems  et  al..  128 

Ajax/Acom  Manufacturing,  Inc..  11877 

Alcoa  Inc.,  20I7I 

Anderson.  Mary  Jane,  et  al..  1 1581 . 

Archer  Daniels' Midland  Co..  20171 

Archer  Daniels  Midland  Co.  et  al.,  14994 

ARCO  et  al.,  7390 

Arizona  Public  Service  Co..  28015 

Arizona  Transportation  Department  el  al.,  7390 

BD  Oil  Gathering.  Inc..  17399 

Bradford  Sanitary  Authority.  23320 

Burkel.  David  P..  et  al.  37864 

Certus.  Inc..  8927 

Charles  George  Trucking  Co..  Inc.,  et  al.,  7391 

Chicago  Specialties.  L.L.C.,  l(U89 

CHS  Holding  Corp.  et  al..  20172 

Colonial  Pipeline  Co..  17400 

Conoco  Inc..  37864 

Corbett.  Charles  E..  Jr..  26353 

DeLuca.  Joseph.  2361 

Del  Webb  Communities.  Inc.,  7391 

Dow  Chemical  Co.  el  al.,  2362 

E.I.  DuPoni  de  Nemours  &  Co.,  36838 

Ed  Krewatch  Partnership  et  al..  26353 

Erie.  CO.  et  al.,  32545 

Farmland  Industries.  Inc..  et  al..  19006 

Foss  Maritime  Co.  et  al..  36839 

Frenchtown  Harbor.  Inc..  6180 

Godley  Auction  Co..  Inc.,  23320 

Gopher  State  Ethanol,  Inc.,  33740.  37865 

GPU.  Inc..  et  al..  14994 

Great  Lakes  Dredge  &  Dock  Co.,  129 

Hammond.  Danny,  8927 

Irving  Training  Co..  129 

IT  Higbie  Manufacturing  Co.  et  al..  23321 

Kayser-Roih  Corp.,  19006.  23321 

Kmart  Corp.  et  al..  20172 

Koppers  Industries,  Inc..  4231 

Laclede  Steel  Co..  6180 

Levine.  Syd  H..  et  al..  24756 

Lion  Oil  Co..  13729 

LiKkheed  Martin  Corp..  33741 

Lomack  Drum  Co.  et  al.,  11581 

Marine  Shale  f^ocessors.  Inc..  et  al..  14995 

Matiiace  Industries,  Inc..  et  al..  19007 

Metal  Management  Midwest,  Inc.,  24756 

Middletown.  CT,  3550 

Morgantown  Engineering  &  Construction^  Inc.. 

24756 
Motor  Wheel  Corp..  8524 
National  Steel  Corp..  35237 
Newton  County.  MO.  20173 
NL  Industries.  Inc..  el  al..  130 
Olympic  Pipe  Line  Co..  4231 
Owens  Coming.  33741 

Ponderosa  Fibres  of  America.  Inc..  et  al..  1 1877 
Puerto  Rico  Aqueduct  and  Sewer  .Authoritv  et 

ai..  17400 
Quemetco  Metals  Ltd..  Inc..  et  al..  20173 
R.E.P.  Industries  Inc.  et  al..  33742 
Regional  Refuse  District  No.  1  et  al..  6181 
Re-Solve.  Inc..  13729 

Rhode  Island  Resource  Recovery  Corp..  2362 
Rico  Development  Corp.  et  al..  35238 
Rock  Island.  IL.  et  al..  .^6839 
RiKkv  Mountain  Steel  Mills,  20174 
Route  109  Service  Stations.  Inc..  et  al..  1 1582 
Samson  Hydrocarbons  Co.  et  al..  1 1580 
San  Diego  Baykeeper.  33742 
Savage.  Joseph,  estate,  et  al..  2363 
Schwarz.  Edward,  et  al..  35239 
Shell  Pipeline  Co.  LP,  4232 
Sierra  Rock  et  al  .  130 
SK  Management  C«.  ct  al  .  32545 
Southern  Indiana  Gas  &  Electric  Co.,  36840 
.  South  Kingstown  and  Narragansetl.  RI,  131 


Tecumseh  Products  Co..  28016.  .36840 

Todd  Pacific  Shipyards  Corp.,  33742 

Toyota  Motor  Corp.  el  al.,  14995 

Virginia  Electric  &  Power  Cq.,  28016 

Weyerhaeuser  Co.,  37865 

Wilcox,  2363 

Wisconsin  Electric  Power  Co.,  26354 

Wyelh  el  al..  24757 
Privacv  Act: 

Systems  of  recOrds.  355 1 .  3894.  5048.  .5075. 
6800.  17401,227.^9.  22741 
Superfund  program: 

Bankruptcy  settlement  agreements — 
North  Lily  Mining  Co..  Inc..  1 1582 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  3273. 
3274.  4797.  8.525.  1 1 147,  1 1582,  1 158.3. 
11584.  13325.  15743.  15744.  16.308.  168.30. 
16831.  16832.  17408.  17673,  24762.  24763. 
33743.  34645 
Meetings: 
Global  Justice  Information  Sharing  Initiative 

Federal  Advisory  Committee.  7805 
Juvenile  Justice  Coalition.  1 1407 
Public  Safety  Officer  Medal  of  Valor  Review 

Board.  6185 
Violence  Against  Women  National  Advisory 
Committee,  6952.  17409 

Juvenile  Justice  and  Delinquency 
Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Internet  Cftmes  Against  Children  Task  Force 

Program.  33604 
Strengthening  Abuse  and  Neglect  Courts  in 
America;  Management  Information 
Systems  Project.  14699 

Labor  Department 

See  Disability  Employment  Policy  Office 

See  Employee  Benefits  Security  Administration 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Federal  Contract  Compliance  Programs  Office 

See  Labor-Management  Standards  Office 

See  Labor  Stalisiics  Bureau 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health 

Administration 
See  Pension  and  Welfare  Benefits  Administration 
See  Veterans  Employ  ment  and  Training  Service 
See  Wage  and  Hour  Division 
See  Workers"  Compensation  Programs  Office  . 

RULES 

Grants,  contracts,  and  other  agreements,  and 

States;  audit  requirements.  16162 
Organization,  functions,  and  authority  delegations: 
Pension  and  Welfare  Benefits  .\dministration: 
agency  name  change  to  Employee  Benefits 
Security  .Administration.  16.398 
States,  local  governments,  and  non-profit 
organizations;  audits.  16162 

PROPOSED  RULES 

Semi-annual  agenda.  30.552 

NOTICES 

.Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  387, 
793.  794.  1 198.  1 199,  3274,  3275,  3276. 


^ 


56 


FEDERAL  REGISTER  INDEX,  Januan-June  2003 


3277.  4Z39.  5049.  5050.  5926.  5927.  5928. 
8618.  10268.  10269.  10754.  12106.  13953. 
13954.  14429.  14705.  16308,  16309.  16310. 
16553.  17829.  19011.  22416.  22417.  23498. 
24015.  25389.  26650.  27105.  28839.  32547. 
32549,  33183.  33744.  34645.  36584.  36585. 
37024,  38102,  38103.  38386,  38722 
Committees;  establishment,  renewal,  termination, 
etc.: 
tmployee  Welfare  and  Pension  Benefit  Plans 

Advisory  Council.  5051 
Labor  Research  Advisory  Council.  33184 
Consumer  price  index:  U.S.  city  average.  1 1 149 

11584 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Combating  child  labor,  etc..  through  education 
in — 
Various  countries,  25629 
Morocco,  Uganda,  Dominican  Republic,  and 
Philippines;  combating  child  labor  through 
education.  15231 
Women  in  Apprenticeship  and  Nontraditional 
Occupations  Program.  36586 
International  Labor  Affairs  Bureau 
Child  labor:  efforts  by  certain  countries  to 

eliminate  worst  forms;  information  request, 
38722 
Chile;  labor  rights  and  laws  governing 

exploitative  child  labor.  8928 
Forced/indentured  child  labor  in  China 

firecracker  industrv;  final  determination. 
25389 
Morocco;  labor  rights  and  laws  concerning 

exploitative  child  labor.  19579  V 

Singapore;  labor  rights  and  laws  conceming\ 
exploitative  child  labor.  4239  \ 

Various  countries;  labor  rights  and  laws  • 

governing  exploitative  child  labor.  19580 
Meetings: 
21st  Century  Workforce,  President"  s  Council,  et 
al..  17830.  19011 
Organization,  functions,  and  authority  delegations: 
Assistant 'Secretary  for  Public  Affairs  et  al-.: 
Department  Internet  and  Intranet  web  sites, 
17866 
Chief  Information  Officer.  28678 
Employee  Benefits  Security  Administration. 
5374 
Vivacy  Act: 

Systems  of  records,  6 1 85 
Reports  and  guidance  documents;  availability,  etc.; 
Departmental  Strategy  Plan  (2003-2008).  36844 
Fleet  alternative  fuel  vehicle  acquisition  report 

(1999-2000.2575 
National  origin  discrimination  as  it  affects 
limited  English  proficient  persons: 
prohibition:  policy  guidance  to  Federal 
financial  assistance  recipients.  32290 

^abor-Management  Standards  Office 

1  PROPOSED  RULES 

1  -abor-management  standards: 

Labor  organization  annual  financial  reports, 

8727 

]  ^abor  Statistics  Bureau 

NOTICES 

i  Lgency  information  collection  activities; 

proposals,  submissions,  and  approvals.  12943. 
12944.  13731.  17411.  18267,  19850.  20185, 
20186.  32556,38724 
I  leetings: 

Business  Research  Advisory  Council,  13334 
Federal  Economic  Statistics  Advisory 
Committee.  8785 


Labor  Research  Advisory  Council.  31733 

Land  Management  Bureau 

RULES  # 

Hearings  and  appeals  procedures: 
Wildfire  management  decisions,  effect; 
amendments.  33794 
Minerals  management: 

Mining  claims  under  general  minin^aws; 
surface  management;  correctialff^2656 
Organization,  functions,  and  authority  delegations: 
Application  procedures;  State  offices  locations: 
current  list.  18553 
Public  administrative  procedures: 
Conveyances,  disclaimers,  and  correction 
documents — 
Recordable  disclaimers  of  interest  in  la^d; 
amendments.  494  "" 

PROPOSED  RULES 

Range  management: 
Grazing  administration — 

Livestock  grazing  on  public  lands  exclusive 
of  Alaska,  9964.  11345 

NOTICES 

Agency  information  collection  activities; 

profwsals.  submissions,  and  approvals,  2071, 
5912,  5913.  5914.  5915.  6504.  6505.  6506. 
6507.  6508.  6757.  6758.  6759,  6761,  6941, 
6942,  6943,  1 1 123,  1 1 124,  1 1 125.  28249, 
37514 
Alaska  Native  claims  selection: 
Ahtna.  Inc..  22729 
Atxam  Corp..  27577 
Calista  Corp..  8518.  8519.  8520.  8521 
Chugach  Alaska  Corp..  18995.  22729 
Dinyea  Corp..  3544 
Doyon,  Ltd..  8521 
Old  Harbor  Native  Corp.,  34641 
Paug-Vik  Inc..  22729 
SanakCorp..  18996 
Closure  of  public  lands: 

Arizona.  1630.  11873.  18996,22729 
California,  27577 
Idaho,  18996.  27578 
Montana.  25901 
Nevada.  11873,  14685 
New  Mexico,  18997,  22730 
Virginia,  22730 
Wyoming,  1631,8521 
Coal  leases,  exploration  licenses,  etc.: . ' 
Alabama.  37017 
Montana.  26352.  26353.  37018 
New  Mexico.  38720 
North  Dakota.  10749 
Oklahoma,  18997 
Utah.  10029.  35000 
Wyoming,  13946,  25387 
Committees;  establishment,  renewal,  termination, 
etc.: 
California  Desert  District  Advisory  Council, 

8778 
Pinedale  Anticline  Working  Group.  8522 
Resource  Advisory  Committees — 

Coos  Bay  et  al..  8779 
Resource  Advisory  Councils — 
Alaska  etal..  11126 
Eastern  Washington.  3544.  14685 
Northeast  California.  3545.  14685 
Santa  Rosa  and  San  Jacinto  Mountains  National 

Monument  Advisory  Committee.  18668 
Steens  Mountain  Advisory  Council.  7129 
Wild  Horse  and  Burro  Advisory  Board.  18999 
Disclaimer  of  interest  applications: 
Alaska,  24754 
Iowa.  25901 
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Environmental  statements:  availability,  etc.: 
Black  Rock  Desert-High  Rock  Canyon  Emigrant 
'     Trails  National  Conservation  Area.  NV. 
11127 
California  Desert  Conservation  Area  et  al..  CA. 

32544 
Caribou  County.  ID:  North  Rasmussen  Ridge 

phosphate  mine.  1 1 1 29 
Coos  County.  OR:  natural  gas  pipeline.  8923 
Desolation  Flats  .Natural  Gas  Field  Development 

Project.  WY.  20403 
Eureka  and  Elko  Counties.  NV;  Betze/Post 

Project  deviatering  operations.  5039,  19222 
Farmington  Resojirce  Area.  NM.  16545 
Glamis  Marigold  Mining  Co./Marigold  Mine 

Millennium  Expansion  Project.  NV.  16546 
Homing  Seed  Orchard.  OR;  pest  management 

program.  35423 
Ivanpah  Energy  Center.  NV,  26642 
Jack  Mon-ow  "Hills/Green  River.  WY.  7800 
Lea  County.  NM.  et  al.;  refined  petroleum 
products  pipeline  right-of-way.  16546 
Montana.  North  Dakota,  and  South  Dakota;  off- 
highway  vehicle  plan.  38383 
.Nevada  Test  and  Training  Range  Resource 

Area.  NV,  28250 
Northwest  Forest  Plan.  CA.  OR.  and  WA; 

northern  spotted  owl.  1 8253 
Northwest  National  Petroleum  Res^e.  .\K: 

,    hearing  schedule;  Alaska  integrated  aaivity 
l/    plan.  2568.  9095.  12931 
Powder  River  and  Billings  Resource  Areas.  MT. 

2569.  23159 
Powder  River  Basin  Oil  and  Gas  Project  and 
Buffalo  Resource  Area  et  al..  WY,  2570. 
231.59 
Provolt  and  Sprague  Seed  Orchards.  OR;  pest 

management  program.  35424 
Rogue  National  Wild  and  Scenic  River.  OR; 
recreation  area  management  plan.  1 3947 
San  Juan/San  Miguel  Resource  Area.  CO. 

37018 
Santa  Rosa  and  San  Jacinto  Mountains  National 

Monument.  CA.  1 .3948 
Snake  River  Resource  Area.  WY.  10264 
South  Powder  River  Basin  Coal  Area,  WY; 

hearing.  8304 
Southwest  Oregon:  Pon-Orford-cedar 

management.  35425 
Survey  and  Manage  mitigation  measure 
standards  and  guidelines;  removal  or 
modification.  28251 
Toquop  Energy  Project.  NV.  1 7826 
Tyrell  Seed  Orchard.  OR;  pest  management        -", 

program.  35426 
Upper  Klamath  River.  OR  and  CA.  26W3 
West  Mojave  Plan.  CA.  35426 
Environmental  statements;  notice  of  intent: 
Arizona  Strip  District  Resource  Area  et  al..  AZ: 

land  use  plans.  3892 
California  Desert  Conservation  Area,  CA. 

15740.  19222 
Clark  County  Regional  Flood  Control  District, 

NV;  Flood  Control  Master  Plan.  1475 
Fayette  County.  AL.  et  al.;  oil  and  gas 

exploration  and  development.  16306 
Golden  Sunlight  Mine.  MT.  24497 
Grand  Staircase-Escalante  National  Monument. 

UT.  35689 
Jonah  Infill  Drilling  Project.  WY.  1 2 100 
Livestock  grazing  on  public  lands  exclusive  of 
Alaska;  public  scoping  meetings.  10030. 
11406 
Monterey  County.  CA;  Fort  Ord  Public  Lands 

Project.  18999 
National  Petroleum  Reserve- Alaska  and  Colville  . 
River  Delta.  AK:  oil  facilities  development. 
7802 
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Nolin  Lake  Project.  KY;  Federal  mineral  e^tatc 
for  oil  and  gas  exploration  and 
development:  leasing.  37019 
Northeast  National  Petroleum  Reserve- Alaska 

Integrated  Activity  Plan.  AK.  37 1 ''.3 
Oregon;  Port-Oxford-cedar  management,  6709 
Platte  River  Resource  Area.  W  Y.  37020 
Seniinoe  Road  Coalbed  Methane  Natural  Gas 

Development  Project.  WY.  1 2 101 
.South  Pincy  Natural  Gas  Development  Project. 

Sublette  County.  WY.  4513 
Timbered  Rock  Fire.  Medford  District.  OR: 

restoration  and  timber  salvage.  354,S 
Timber  Mountain/John "s  Peak  Off- Highway 

Vehicle  Area.  OR.  6762 
White  River  Resource  Area.  CO.  14686 
Helium: 

.Amarillo.  TX;  Cliffside  Field;  Conservation 
Helium  sale:  implemeniation.  4789 
Meetings: 
California  Desert  District  Advisory  Council. 

90%.  12363 
Canyons  of  the  Ancients  National  Monument 

.Advisory  Committee.  37174 
Carrizo  Plain  .National  .Monument  Advi.sory 

Committee.  7609.  26644 
National  Historic- Oregon  Trail  Interpretive 

Center  Advisory  Board.  38720 
National  Petroleum  Reserve- Alaska  Re.search 
and  Monitoring  Advisory  Team.  4792. 
11406 
Resource  Advisory  Committees — 
Coos  Bay  District,  2.5059 
Eugene  District.  1 1 1 29 
Medford  District.  36580 
Rosebera  District.  8780 
Salem.  OR.  6944,  37175 
Resource  .Advisory  Councils — 
Alaska.  14686.  33524 
Aruona.  10266.  19223.  35691 
Central  California.  3893 
Central  Montana.  23160 
Dakotas.  8617 

Eastern  .Montana.  10266.  .36579 
Eastern  Washington.  10266.  38088 
Front  Range.  7129.  3.';(X)0 
John  Day /Snake.  7130.  19224,  25388 
Lov^er  Snake  River  District.  5306,  20023 
,       .New  ,Me\ico.  111.^0.  24497 

Northeast  California.  2072.  19223 

Northwest  California.  831)6.  24498 

Northwest  Colorado.  13721.  28836 

Roseburg  District.  20404 

Sierra  Front-Northwestern  Great  Basin,  9708 

Southeast  Oregon.  13949 

Upper  Columbia-Salmon  Clearwater  District. 

24498 
Upper  Snake  River  District.  5305.  23759 
Utah.  2572.  1796.^.37861 
Western  Montana.  4229.  2,562 1 
Santa  Rosa  and  San  Jacinto  Mountains  National 

Monument  .Advisory  Committee.  7105 
Science  .Advisory  Board.  38384 
Sleens  Mountain  Advisory  Council.  38721 
Wild  Horse  and  Burro  Advisorv  Board.  12712. 
'        27842 

Wild  horse  management;  helicopters  and  motor 
vehicles  use — 
Montana,  25901 
Wyoming,  25901 
Motor  vehicle  use  restrictions: 
Oregon.  1 63 1 

Utah.  20167  -  ,      . 

Off-road  area  motor  vehicle  restrictions:    ■ 

California,  1.3949 
Oil  and  gas  leases: 
Colorado,  18258.  1 957 1.  28837 


Louisiana,  1 9571.. ^44 1 3 
New  Mexico.  1633.  11874 
Ofiening  of  public  lands: 
An/ona.  7.^87.  11874 
Nevada.  27579,  .M4I3 
Oregon.  27579 
Wyoming.  27579 
Organization,  functions,  and  authority  delegations: 
California  Desert  District  OITice.  CA: 

relocation,  5916 
Eastern  States  Stale  Office:  temporary  closure 

due  to  remodeling,  8780 
Protraction  diagram  plat  filings: 

Montana.  8923.  14423 
Public  land  orders: 

Alaska.  4514.  7387.  16828 
.Arizona.  16828.  33180.  33181.  .34414 
Colorado.  13725.  22414.  227.30 
Idaho,  19000 
Nevada,  27580 
New  Mexico,  1633 
Oregon,  13726.  19000,  37175 
Utah.  7388,  22414.  27581.  35237 
Washington,  4515 
Wyoming,  22731 
Realty  actions;  sales,  lea.ses,  etc.: 
Alaska.  8523 
Arizona,  9096.  11407.  14687.  14688.  15741. 

33524 
California,  11875.  14688.  19.571.  27581.  27582. 

.34414 
Colorado.  3.5691.  35692 
Idaho.  27582.  27583 
Michigan.  27584 
Montana,  35692 
Nevada.  1633.  16.34.  6763,  6764,  14689,  19001, 

2273 1 ,  344 1 5,  .344 1 7,  368.34 
Oregon,  10267,  11875,  14691.  28012 
Utah.  6765.  27585.  27586 
Wyoming.  8523.  22732 
Recreation  management  restrictions,  etc.: 
Anzona — 

Lake  Havasu.  .AZ  and  CA;  boating,  camping, 
and  day  use  of  shoreline  campsites;  fees 
and  supplementary  niles.  35693 
Blackw'cll  Island.  Kootenai  County.  ID; 

overnight  camping,  overnight  boat 

mcwrage.  motorized  boating,  and  alcoholic 

beverage  possession.  19002 
Butte  Field  Office,  MT:  Land  and  Water 

Conservation  Fund-administered  sites;  fee 

collection;  supplementary  rules,  356% 
Colorado  public  lands;  unlawful  use  of  alcohol 

by  underage  persons,  driving  under 

influence  of  alcohol  and/or  drugs,  and  drug 

paraphernalia  possession,  1858 
Egin  Lakes  Access  Recreation  Site.  ID;  closure 

to  overnight  camping.  27586 
Jackson  County.  OR:  motorized  and  mechanized 

vehicle  use;  supplementary  rules.  14692 
King  Range  National  Conservation  Area.  CA; 

bear-prtxjf  food  storage  canisters; 

supplementary  rules.  2.3480  ^ 

Little  Sahara  Special  Recreation  Management 

Area.  UT;  supplementary  rules,  3.546 
Lower  Blackfoot  River  Corridor.  .MT;  recreation 

use:  supplementary  rules.  35698 
Sand  Mountain  and  Walker  Lake  Recreation 

Areas.  NV;  supplemental  rules.  6766 
Upper  Snake  River  District.  ID;  Warm  Springs 

closure  to  overnight  camping.  19003 
Reports  and  guidance  dixruments;  availability,  etc.: 

Stewardship  end  result  contracting,  38285 
Resource  management  plans,  etc  • 
East  Alaska  planning  area,  AK,  12931 
Elko  Resource  Area,  NV;  wild  horse 

management.  6769 


Ely  District,  NV,  6770 

Garnet  Resource  Area,  MT;  Canada  lynx 

management  direction,  33525 
Gunnison  Gorge  National  Conservation  Area, 

CO.  12-363 
Gunnison  Resource  Area.  CO.  6761 
Hollister  Resource  Area  CA.  22733,  237.59 
•  Kemmerer  planning  area.  WY.  35690 
Lakeview  Resource  Area,  OR.  1635 
Lemhi  Resource  Area.  ID,  14694 
Malheur  and  Jordan  Resource  Areas,  OR,  16307 
Medford  Resource  Area,  OR,  6944 
Moab  and  Monticello  Field  Offices.  MT;  call 

for  coal  information,  33526 
New  Mexico  and  Texas;  Fire  and  Fuels 

Management  Plan,  24498 
North  Fruita  Desert  Area,  CO,  35700 
Redding  Resource  .Area.  CA.  34418 
Richfield  Field  Office.  UT.  2.^82 
Ring  of  Fire  Resource  Area.  AK,  1 3322 
Royal  Gorge  Resource  Area,  CO.  .34417 
Three  Rivers  Resource  Area,  OR.  16828 
Vernal,  Price,  and  Richfield  Field  Offices.  UT. 

resource  areas,  33528 
West  Mojave  Desert  Planning  Area.  CA;  off- 
road  vehicle  designations,  33525 
Right-of-way  applications: 

Arizona  7803 
Superfund;  response  and  remedial  actions, 
proposed  settlements,  etc.: 
Dinero  Complex  Site,  Leadville,  CO,  35001 
5uperfund  pi^ogram: 

Administrative  settlement  agreements — 
Manning  Canyon  Mill  Site,  UT,  5306 
Survey  plat  filings: 
Arizona,  20404 
California  11130 
Colorado,  2572,  18668 
Idaho,  16.36,  17072,  28014 
Minnesota,  27587 
Missouri,  36835 
Nebraska  4515 
Nevada,  18258 
New  Mexico.  19572.  38088 
Oregon.  13726 
Washington.  13726 
Wyoming.  1637.  4515,  .36580.  36581 
Withdrawal  and  reservation  of  lands: 
Alaska,  2793 
Arizona  1637.  1638.  19572.  22733.  22734, 

37022 
Califomi;!.  23483 
Idaho.  28251 

Nevada.  6771.  27103.  .33528 
New  Mexico.  19003 
Oregon.  1638,  24500 
South  Dakota,  16547 
Washington,  35237 
Wyoming,  3548.  4516 

Legal  Services  Corporation 

RULES 

Freedom  of  Information  .Act:  implementation, 

7433 
Legal  assistance  eligibility;  maximum  income 

guidelines,  7718 
/    Correction,  8856 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Civil  legal  services  to  low-income  clients — 
Ohio.  19858 
Grants  and  cooperative  agreements;  availability. 
'       etc.: 

Civil  legal  services  to  poor — 
Ohio,  1642 
Various  States,  19230 
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^jlectings:  Sunshine  Act.  2795.  4241.  4242.  1 0.549. 

19858.  25907.  37567.  37568.  37.569 
l^ept)rts  and  guidance  documents:  axailability.  etc.: 
National  origin  discrimination  as  it  alTecLs 
limited  English  proficient  persons: 
prohibition:  policy  guidance  to  Federal 
'financial  assistance  recipients.  1210 

Libraries  and  Information  Science, 
National  Commission 

Sfe  National  Commission  on  Libraries  and 
Information  Science 

'.  ribrary  of  Congress 

i  'e  Copyright  Office.  Library  of  Congress 

PULES 

^jational  Film  Prcser\ation  Board:  1994-2(1)2  film 

selections  for  inclusion  in  National  Film 

Registry.  11974 

Management  and  Budget  Office 

i-e  Federal  Pr<Kurement  Policy  Office 
'  ROPOSED  RULES 
I  if'ants.  other  financial  assistance,  and 

nonprocurement  agreements:  goxemmem- 

wide  guidance.  33883 
i^mi-annual  agenda.  31  ISO 

» OTICES 

^ency  information-  collection  activities: 

proposals,  submissions,  and  approvals.  15772 
,  k  iidits  of  States.  Kxal  go\  emments.  and  non-profit 
organizations  (Circular  A- 1 33).  19039.  .^401 
ttrc'ulars.  etc.: 
A-76.  12388 
A-94.  6226 
A- 1 33.  19039    ' 
<pj)mmercial  activities  performance  (Circular  A- 
76): 
Federal  pay  raise  assumptions  and  inflation 

factors  (Transmittal  Memorandum  No.  25). 
12388 
Revision.  321.34 
I]>^signated  Federal  Entities  and  Federal  Entities: 

list.  3.5015 
H^deral  Activities  Inventory  Reform  Act  of  1998; 
implementation: 
Agency  Inventories  of  Activities  that  are  and 
are  not  Inherently  Governmental: 
availability.  622.5.  133.39 
Inderal  Financial  Assistance  Management 

Improvement  Act  of  1999:  implementation: 
Federal  agencies'  financial  assistance  program 
announcements:  sy  nopses  posted 
electronically  at  Grantsgov  FIND:  standard 
data  elements.  37379 
prants  streamlining  activities.  37370 
fleperal  programs:  cost-effectiveness  analysis: 

discount  rates  (Circular  A-94).  6226 
tif  :etings: 

Performance  Measurement  Advisor\  Council. 
6520,; 

Rjc  ports  and  guidance  divuments:  availability,  etc.: 
Tonsolidated  Federal  Financial  Report.  17097 
Tosts  and  benefits  of  Federal  regulations':  report   j 

to  Congress.  5492.  15772 
-ederal  grant  applications:  standard  data 

elements.  17090 
jrant  applicants:  universal  identifier  use 

requirement  policy.  38402 
jrants.gov  FIND  use:  electronically  posted 

synopses  of  funding  opportunities.  37385 
Small  Business  Paperwork  Relief  Act  of  2002: 
compliance  assistance  resources  available 
to  small  businesses:  list.  38526 


Small  Business  Paperwork  Relief  Task  Force- 
Draft  report.  25166 
Final  report.  38405 

Maritime  Administration 
RULES 

Coastwise  trade  laws:  administrative  waivers  for 

eligible  vessels.  23084 
Maritime  carriers  and  related  activities: 
Civil  monetary  penalties:  inflation  adjustment. 
33405 
Vessel  documentation: 

Fishery  endorsement:  U.S.-flag  vessels  of  100 
feet  or  greater  iji  registered  length.  5564 

NOTICES 

Agency  information  collection  activities: 

proposals,  submissions,  and  approvals.  2814. 
3930.  4812.  4813.  6252.  6794.  8076.  J(X)64. 
10306.  11897.  12.399.  165%.  32572.  32573. 
36629 
Coastwise  trade  laws:  administrative  waivers: 
ACHILLES.  28872 
AMMERSEE.  35250  ' 

ARC  TIME.  28317 
BRISTOL  GOOSE.  35251 
C.J.  VICTORIA.  33572  • 
FANDA.NGO.  33573 
FOXFIRE.  38748 
GREAT  WHITE.  38748 
INTEGRITY.  33573 

INTERNATIONAL  HARVESTER.  28318 
ISLAND  TIME.  28318 
KARITAN.  28873 
KEY  PLAYER.  28318 
LADYHAWKE.  33574 
LA  LUNA.  28319 
LEID  BACK.  3.3574 
OSCEOLA.  3525 1 
PALARA.  38749 
PAMELA  J.  THAYER.  38749 
RAVEN.  35252  , 

SBOUTIME.  28873 
SECOND  WIND.  .\3575 
SEFERINA.  28874 
SLIP  KNOT.  28874 
SOWELU.  28875 
STEADFAST.  28875 
SURPRISE.  28319 
TRANSITION.  387.50 
VILLOMEE.  38750 
VOYAGER.  35252 
YES  DEAR!  II.  28320 
Dcepwater  ports:  license  applications: 

El  Paso  Energv  Bridge  Gulf  of  Mexico.  LLC. 

3299 
Port  Pelican  LLC.  16808.  18252.  32538 
Marine  war  risk  insurance:  Transportation 

Secretary's  extension  of  authorities.  1 1616 
Meetings: 
Marine  Transportation  System  .National 

Advisory  Council.  18722 
Voluntary  Intermodal  Sealifi  Agreement/Joint 
Planning  Advisory  Group.  20042 
Synopsis.  1 1616 
Voluntary  Intermodal  Sealifi  Agreement: 
Extension.  8800.  10064 

Open  season  for  enrollment  in  2004  FY.  23176 
Applications.  Iu'ariiii;\.  derenninations,  etc.- 
Sargeant  Marine.  Inc..  13755 

Medicare  Payment  Advisory 
Commission 

NOTICES 

Meetings.  .390.  1 1413.  18711 
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Mine 

Minerals  Management  Service 

RULES  '\ 

Outer  Continental  Shelf:  oil.  gas.  and  sulfur 
'operations: 
.American  Petroleum  Institute  Recommended 
Practice  2A-WSD  (21st  edition): 
incorporation  by  reference.  45.  19352 
Offshore  cranes:  American  Petroleum  Institute's 
Specification  2C:  incorptiraiion  by 
reference.  7421 
Oil  and  gas  drilling  requirements.  8402  • 
Correction.  14274 

PROPOSED  RULES 

Outer  Continental  Shelf:  oil.  gas.  and  sulfur 

opei^ations: 
^  Documents  incorporated  by  reference.  1 808 
OCS  rights-of-use  and  easement  and  pipeline 

rights-otway:  requirements  revision.  2(K)9I 
Pipeline  modifications  and  repairs:  safely 

measures  and  procedures:  w  ithdraw  n.  8480 
Royalty  management: 

Federal  geothermal  resources:  discussions  for 
developing  consensus  on  royalty  valuation 
approaches.  12643 
Gas  valuation  for  royalties  due  on  Federal 

leases:  workshops.  17565 
.Marginal  properties:  accounting  and  auditing 

relief.  15390 
Oil  value  for  royalties  due  on — 

Federal  leasts:  establishment:  workshops. 

7086 
Indian  leases:  establishment.  7086 
Relief  or  reduction  in  rates:  deep  aas  prov  isions. 
14868 

NOTICES 

Agency  information  collection  activities: 

nfoposals.  submissions,  and  approvals.  4792. 
.<9I6.  7803.  8044.  8781.  9709.  14423.  17073. 
17075.  18258.  l9fK)4.  19572.  19575.  20168. 
23759.  25622.  25902.  259(W.  2784.3.  .3|?SS6. 
37515 
Environmental  statements:  availabililv.  etc.: 
Alaska  CX:S—  '    , 

Oil  and  gas  lease  sales.  6945 
Gulf  of  Mexico  OCS— 

Oil  and  gas  lease  sales.  33528.  3.3531 
Oil  and  gas  operations.  4516.  18669.  33528 
Structure  removal  operations.  18670 
Ship  Shoal,  offshore  Central  Louisiana:  sand 
resources  removal.  335.30 
Meetings: 

Minerals  .Management  Advisorv  BoarijL  4230. 
14696.  23319 
Outer  Continental  Shelf  operations: 
Alaska  Region — 

Oil  and  gas  lease  sales.  8.306.  14425.  14427 
Central  Gulf  of  Mexico — 

Oil  and  gas  lease  sales.  7609 
Civil  monetary  penalties  paid  Januarv  I-        •- 

December  31.  2002:  list.  3.V532 
Oil  and  gas  lease  sales — 

Restricted  joint  bidders  list.  17827.  22415 
Western  Gulf  of  .Mexico — 
Oil  a^  gas  lease  sales.  15482 
Royalty  management: 

Indian  gas  production  in  designated  areas  not 
associated  with  index  zones;  additional 
royalty  payments;  major  portion  prices  and 
due  dates.'227.M.  27845 

Mine  Safety  and  Health 
Administration 

RULES 

Civil  penalties;  inQation  adjustment:  assessment 
criteria  and  procedures.  6609 
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Coal  mine  safety  and  health: 

Surface  and  underground  mines — 

Sanitarv  toilets:  standards.  37082,  38425 
Underground  mines — 
Samtar>  toilets:  standards.  19347.  36914 
Independent  laboratories  and  non-MSHA  product 
safety  standards:  testing  and  evaluation: 
alternate  requirements.  36408  / 

Metal  and  nonmetal  mine  safety  and  health: 
Seat  belts  for  off-road  work  machines  and 

wheeled  agricultural  tractors.  19344.  36913 
Surface  mines — 

Multipurpose  dry-chemical  fire  extinguisher: 
definition.  32360 
Underground  mines — 

Multipurpo>e  dry-chemical  fire  extinguisher: 
definition,  32360 
Mining  products;  testing,  evaluation,  and  approval: 
Mobile  battery-powered  machines:  plug  and 
receptacle-type  connectors;  alternate 
locking  dev'ices.  2879.  37077 
Withdrawn.  10965 
Permissible  diesel-powered  transportation 
equipment;  approval  rgquirements;  CFR 
correction.  23892 
Technical  amendment.  38607 

PROPOSED  RULES 

Coal  mine  safety  and  health: 

Respirable  coal  mine  dust:  concentration 
determmation.  10940.  32005 
Correction.  15691 
Underground  coal  mine  operators"  dust  control 
plans  and  compliance  sampling  for 
•respiraWe  dust:  verification.  10784,  32005 
Correction.  15557.  15691 
Hearings.  12641 
Underground  mines —  •• 

Belt  entry  use  as  intake  air  course  to  ventilate 
working  sections  and  areas  where 
mechanized  equipment  is  being  installed 
or  removed:  safety  standards.  3936. 
11770 
Sanitary  toilets:  standards.  19477 
Metal  and  nonmetal  mine  safety  and  health: 
Seat  bells  for  off-road  work  machines  and 
wheeled  agricultural  tractors.  19474 
Mining  products;  testing,  evaluation,  and  approval: 
Mobile  battery-powered  machines:  plug  and 
receptacle-type  connectors:  alternate 
locking  devices.  2941 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  3277. 

5308.6517.  8634.  11591.  19032.  19033. 

19034.  19035.  25066.  25067.  34652 
Petitions  for  safely  standard  modifications: 

summary  of  atfirmative  decisions.  19851 
Safety  standard  petitions: 

Anker  West  Virginia  Mining  Co.,  Inc.,  et  al.. 

37176 
Baylor  Mining.  Inc..  et  al..  23.501 
Canyon  Fuel  Co..  LLC.  et  al..  33204 
Clintwood  Elkhorn  Mining  Co.  el  al..  20030 
CONSOL  of  Kentucky  et  al.,  28298 
Dakota  Westmoreland  Corp..  1631 1 
Double  M  Mining.  Inc..  et  al..  3897 
Eighty-four  Mining  Co:  el  al..  38389 
Freeman  United  Coal  Minmg  Co.  el  al..  .S664 
HB  Coal  Co..  Inc..  etal..  16311 
Independence  Coal  Co.  Inc.  et  al,  8050 
Jim  Walter  Resources,  Inc..  10(U8 
Mathies  Mine:  exception.  32126 
Monterey  Coal  Co.  et  al..  1484 
Nowacki  Coal  Co..  38393 
Snyder  Coal  Co.  et  al.  15244 


Mine  Safety  and  Healtli  Federal 
Review  Commission 

See  Federal  Mine  Safety  and  Health  Review 
Commission 

Minority  Business  Development 
Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Native  American  Business  Development  Center 
Program — 
New  Mexico,  %38 

Mississippi  River  Commission 

NOTICES 

Meetings;  Sunshine  Act.  I07.S6.  12106 

Morris  K.  Udall  Scholarship  and 
Excellence  in  National 
Environmental  Policy  Foundation 

PROPOSED  RULES 

Semi-annual  agenda,  31138 

NOTICES 

Meetings: 

National  Environmental  Conflict  Resolution 
Advisory  Committee.  26673 
Meetings;  Sunshine  .\ct.  16578 

National  Aeronautics  and  Space 
Administration 

RULES 

Acquisition  regulations; 
Contracting  activity  and  head  of  contracting 

activity:  definitions,  23423 
Government  property:  heritage  assets.' 23424 
Interagency  acquisitions:  use  authority.  13634 
Scientific  and  technical  reports.  5230 
Shipment  by  Government  Bills  of  Lading, 

.  16969 
Trade  Agreements  Act;  exception  for  U.S.-made 
end  products.  1 1747 
Federal  Acquisition  Regulation  (FAR): 
Commercial  item  acquisitions:  contract  types. 

13201 
Commercial  items  contract  terms  and  conditions 
required  to  implement  statute  or  Executive 
orders.  28096 
Cost-reimbursement  contracts  for  services; 
prompt  payment,  28092 
Correction.  33231 
Defense  against  or  recovery  from  terrorism  or 
nuclear,  biological,  chemical,  or 
radiological  attack;  procurements  of 
supplies  or  services.  4048 
Electronic  signatures.  28093 
Federal  Prison  Industries — 
Contracts:  past  perfonnance  evaluation, 

28095 
Waiver  threshold:  increased.  28094 
Federal.  Slate,  and  local  taxes.  13204 
Indefinite-delivery  contracts:  progress  payment 

requests,  13206 
Introduction.  1 3200.  28078 
Miscellaneous  cost  principles.  28091 
Preference  for  U.S. -flag  vessels.  13202 
Small  entity  compliance  guide.  4051,  13208, 

28098 
Technical  amendments.  28098 

Correction.  32170 
United  States;  geographic  use  of  term,  28079 


Grant  and  Cooperative  Agreement  Handbook: 
Approvals  and  reviews.  14535 
Incremental  funding  use;  conditions  and 

restrictions,  28708 
Unsolicited  proposals.  35290 
Space  flight: 

Astronaut  candidates;  recruitment  and  selection, 
19947 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Central  contractor  registration.  16366 
Commercially  available  off-the-shelf  items, 

4874 
Competitive  acquisition;  debriefing.  577S 
Contract  bundling,  5138 
Cost  principles;  general  provisions.  5774 
Deferred  compensation  and  postretirement 

benefits  other  than  pensions,  33326 
Depreciation  cost  principle.  4876  k 

Federal  Supply  Schedules  services  and  blanket         j 

purchase  agreements,  19294 
Correction.  22772 
Insurance  and  pension  costs,  4880 
Part  27  Rewrite  in  Plain  Language,  31790 
Reimbursement  of  relocation  costs  on  lump-sum 

basis;  meeting,  4054 
Semi-annual  agenda.  31266 
Unallowable  costs  accounting  and  itpplication 

of  cost  principles  and  procedures.  28108 
Unsolicited  proposals,  33330 
Organization,  functions,  and  authority  delegations: 
Temptirary  duty  travel:  issuance  of  motor 

vehicle  for  home-to-work  transportation, 

.37108 
Semi-annual  agenda.  31140 

NOTICES 

Agdncy  information  collection  activities: 

proposals,  submissions,  and  approvals,  1642, 
7147.  7148.  16844,  18712,  35455.  37866 
Committees:  establishment,  renewal,  termination, 
etc.: 
Advisory  Committee  Charters,  24509 
Return  lo  Flight  Task  Group.  36857 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities; 
proposals,  submissions,  and  approvals. 
8227.  8228.  10212.  11537.  12685.  12686, 
15155,  23290.  25866.  25867,  26576, 
31690,  32732,  3.5633.  3.5634.  37467.  37468 
Inventions,  Government-owned:  availability  for 

licensing.  8930.' 893 1.  33205.  33206.  33207 
Meetings: 

Advisory  Council.  1 1413,  32127 
Aerospace  Technology  Advisory  Committee. 
5309.  5310.  17678.  204 10.  24019.  27865 
Biological  and  Physical  Research  Advisory 
Committee.  1871,  2795,  3280,  9097. 
17966 
Earth  Systems  Science  and  Applications 

Advisory  Committee.  38395 
Minority  Business  Resource  Advisory 

Committee,  12945 
Planetary  Protection  Advisory  Committee, 

2.5643,  28035 
Space  Science  Advisory  Committee,  65 1 8, 

7148,8932.  38394 
Task  forces,  3280,  8050.  13967    ^ 
Aerospace  Medicine  Occupational  Health 

Advisory  Committee.  8050 
Aerospace  Safety  Advisory  Panel.  1 1593. 

17839,  25643 
Aviation  Safety  Reporting  System.  38395 
Earth  Science  Infonnation  Systems  and 

Services,  3839^ 
Space  Science  Advisory  tommittee,  35920 
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Transfonnaiion  activities  and  initiatives;  forum 
between  agency's  senior  management  and 
company  representatives,  35455 

U.S.  Centennial  of  Flight  Commission.  2795. 
24509 
[jatent  licenses:  non-exclusive,  exclusive,  or 
partially  exclusive: 

A+FlowTek  Corp..  15485 

Automated  Control  Technologies,  Inc..  17412 

Bombardier  Motor  Corp.  of  America.  17412 

Circuit  Avenue  Netrepreneurs,  LLC,  9097 

Critical  Care  Innovations,  Inc.,  10272 

Energetix.  Inc..  24019 

Evergreen  Performance  &  Compliance.  Inc., 
35456 

Graftel.  Inc..  6519 

HyPeiComp  Engineerings.  Inc..  35456 

Intellimotion.  Inc.,  35456 

Phoenix  Systems  International,  Inc..  35456 

PolyuMac  TechnoCore.  Inc.,  588 

SeatSignal,  Inc.,  15756 

Taber  Industries,  24020 
'  ivacy  Act: 

Systems  of  records,  35240 
( jports  and  guidance  documents:  availability,  etc.: 

Alternative  fuel  vehicle  acquisitions.  14263 

Rational  Agricultural  Statistics 
Service 

i)TICES 

■  Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  2496. 
. ,     2497,  12031.  17909,  27012.  34375,  36971 
( *.  )mmittees;  establishment,  renewal,  termination, 
etc.: 
Agriculture  Statistics  Advisory  Committee. 
7106,  17341 
1  ^  eetings: 
Agriculture  Statistics  Advisory  Committee, 
8197.  8198 

l^ational  Arcliives  and  Records 
Administration 

,!  I  e  Federal  Register  Office 
ide  Information  Security  Oversight  Office 
RULES 

Public  availability  and  use; 
Presidential  libraries  and  regional  records 
facilities:  telephone  numbers.  33404 
PROPOSED  RULES 
NARA  facilities: 
Exhibition  Hall;  hours  of  operation.  35829 
Public  use;  threats  added  as  prohibited  behavior. 
19168 
Correction,  23430 
Sfemi-annual  agenda,  31 146 

NOTICES 

Aigency  information  collection  activities; 

proposals,  submissions,  and  approvals.  2367. 
2368.  7149.  16578,  25643.  33207.  34653 
Ajency  records  schedules;  availability.  4798. 
7618.  11878.  16845.  17967.  24020.  26357, 
34654,  383% 
N  <  etings: 

iecords  of  Congress  Advisory  Committee, 
32779 
Reports  and  guidance  documents:  availability,  etc.: 
Appraisal  Policy.  14713 
I  ilectronic  Records  Archives  Requirements 
Document.  19231 

>  J  itional  Capital  Planning 
Commission  • 

N[iTICES  ' 

Senior  Executive  Service: 

Performance  Review  Board:  membership.  28840 


National  Commission  on  Libraries 
and  Information  Science 

NOTICES 

Meetings.  23162 

National  Commission  on  Terrorist 
Attacks  Upon  the  United  States 

NOTICES 

Hearings,  14263,  26359 

National  Communications  System 
NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  2590 
Meetings: 
National  Security  Telecommunications  Advisory 

Committee.  13967 
Telecommunications  Service  Priority  System 
Oversight  Committee.  1 7839 

National  Council  on  Disability 

NOTICES 

Meetings: 
CulturalDiversity  Advisory  Committee,  131, 

14263,  26359 
International  Watch  Advisory  Committee.  4800, 

20188 
Youth  Advisory  Committee,  5936 
Meetings;  Sunshine  Act.  3280.  24021 

National  Credit  Union  Administration 

RULES 

Credit  unions: 

Advertising  accuracy  and  insured  status  notice, 

23381 
Insurance  requirements — 
Foreign  branching.  23027 
.   Investment  and  deposit  activities  and  Regulatory 
Flexibility  Program.  32958 
Involuntary  liquidation  regulation — 
Swap  agreements:  treatment  as  qualified 
financial  contracts  in  liquidation  or 
conservatorship.  32355 
Organization  and  operations — 

Chartering  and  field  of  membership  policies: 

update.  18334 
Reasonable  retirement  benefits  for  employees 
and  officers.  23025 
Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation- 
Banks,  savings  associations,  credit  unions, 
etc.:  customer  identification  programs. 
25090       .      .    X' 
Organization,  funciiqps:  and 'authority  delegations: 
Govemmefit  regijl^itjns:  d^  elopment  and 

review;  small  entity  definition;  interpretive 
ruling  and  policy  statement.  31949 

PROPOSED  RULES 

Credit  unions: 

Involuntary  liquidation  regulation — 
Swap  agreements;  treatment  as  qualified 
financial  contracts  in  liquidation  or 
conservatorship.  8860 
Member  business  loans;  miscellaneous 
amendments.  16450 
Semi-annual  agenda.  31406  ■ 

NOTICES  ^  >. 

Agency  information  collection  activities:  ^- 

proposals.  submissions,  and  approvals,  7619. 
7620,  7621,  11617 
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National  Foundation 

Credit  unions: 

Organization  and  operations — 
Corporate  federal  credit  union  bvlaws:  update- 
32127 
Meetings;  Sunshine  Act,  27%.  8051,  14434, 
19582.  27111.  37177.  38104 

National  Crime  Prevention  and 
Privacy  Compact  Council 
NOTICES  .      - 

Noncriminal  Justice  criminal  history  record  check 
functions;  privatization;  intent  to  publish  rule. 
9097 

•  c 

National  Drug  Control  Policy  OfTice 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  .36858 
Meetings: 
Drug  Free  Communities  Advisory  Commission, 
38397 

National  Foundation  on  the  Arts  and 
the  Humanities 

RULES 

Supplemental  standards  of  ethical  conduct  for 
Institute  of  Museum  and  Librar\  Sciences 
employees.  17877 

PROPOSED  RULES 

Semi-annual  agenda: 

Institute  of  Museum  and  Library  Services, 

311.52 
National  Endow  ment  for  the  Arts.  3 1 1 .56 
National  Endowment  for  the  Humanities,  31160 
NOTICES 
Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  7150. 
10272.  20410.  23162.  2.3782.  .36858 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Mayors'  Institution  City  Design.  3281 
Meetings: 
Arts  and  Artifacts  Indemnity  Panel.  2(M10 
Arts  and  Humanities.  Presidents  Committee. 

22421 
Arts  National  Council.  .5664.  14263,  37570 
Combined  Arts  Advisorv  Panel.  22421.  275%. 

.34655.  37570 
Fellowships  Advisory  Panel.  18712.  22421 
Humanities  National  Council.  .5937.  23783 
Humanities  Panel.  .3898.  4243.  11593.  1.3%7. 

22742.  233.30.  27865.  37570 
International  Exhibitions  Federal  Advisory 

Committee.  I486.  4.523.  23162 
Leadership  Initiatives  Advisorv  Panel.  5053. 

11879.  15005.  24022.  .m59 
Partnerships  Advisory  Panel.  1871 
Meetings;  Sunshine  Act.  2.368.  4243.  23502 
National  Endowment  for  the  Arts.  Chairperson; 
determinations: 
Advisory  committees;  information  and  activities: 

public  disclosure.  24022 
Arts  National  Council  meetings;  potential 
closures.  24023 
Reports  and  guidance  documents;  availability,  etc.: 
Institute  of  Museum  and  Library  Ser\  ices;  Title 
VI  national  origin  discrimination, 
prohibition  affecting  limited  English 
proficient  persons.  17679 
Senior  Executive  Service: 

Peifocmance  Reviev*  Board;  membership.  27866 
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National  Highway 


National  Highway  Traffic  Safety 
Administration 

RULES 

Anthropomorphic  lest  devices' 
Occupant  crash  pmtection —  12-monlh-old 
Child  Restraint  Airbag  Interaction  dummy 
and  3-year-old  Hybrid  III  dummy,  design 
and  performance  specifications; 
reconsideration  petitions:  denied.  1 .3856 
Consumer  information: 

Uniform  tire  quality  grading  standards — 
Treadwear  testing  procedures:  correction. 
35184 
Fuel  economy  standards: 

Light  inicks;  2005-2007  model  years.  16868 
Motor  vehicle  safety  standards: 

Bus  emergency  exits  and  window  retention  and 

release.  19752 
Child  restraint  systems — 
Child  restraint  anchorage  systems.  24664. 

38208 
Improved  test  dummies,  updated  test 

procedures,  and  extended  child  restraints 
standards  for  children  up  to  65  pounds, 
.  37620 
Defect  and  noncoinpliance — 

Early  warning  and  customer  satisfattion 
,  campaign  documentation:  reporting 
requirements.  35132 
Foreign  safety  recalls  and  campaigns  related 
to  potential  defects,  information 
reporting.  4111 
Potential  defects:  information  and  documents 
reporting.  18136.  20225 
(Xcupant  crash  protection — 

Advanced  air  bag  rule:  future  air  bags 
designed  to  create  less  risk  of  serious 
injuries  for  small  women  and  young 
children,  etc..  504 
.  Future  air  bas^  designed  to  create  less  risk 
of  serious  injuries  for  small  women  and 
young  children,  etc.;  requirements  phase- 
in.  .4%  I.  23614 
Smarl  air  bags,  vehicles  without:  warning 
labels,  manual  cutoff  switches,  etc.; 
reduction  of  dangerous  impacts  on 
children:  correction.  34838 
School  bus  body  joint  strength;  correction.  635") 
Tire  pressure  monitonng  systems;  controls  and 

displays;  correction.  4107 
Tires:  performance  requirements.  381 16 
Tire  safety  information:  correction.  37981 
Transportation  Rec-jll  Enhancement. 

Acci'untability.  and  Documentation 
(TREAD)  .Act:  implementation — 
Tire  safely  information.  33655 

PROPOSED  Rl  LES 

Anthropomorphic  test  devices: 
Occupant  crash  protection- 
Hybrid  III  test  dummies:  six-year-old 
weighted  child  dummy.  24417 
Granl.s: 

Operation  of  motor  vehicles  by  intoxicated 
perMins:  withholding  of  Federal-aid 
highway  funds.  6091 
Insurer  reporting  requirements: 

Insurers  required  to  file  reports;  list.  13887 
Motor  vehicle  safety  standards: 
Brake  hoses.  26384 
Correction.  35354 
Child  restraint  systems — 

.Air  bag  warning  label  requirement: 
rulemaking  petition  denied.  2003 
Lamps,  reflective  devices,  and  associated 
equipment — 
Adaptive  frontal-lighting  systems.  7101 
Center  high-mounted  stop  lamps  on  heavy 
trucks;  rulemaking  petition  denied,  5863 


Occupant  crash  protection — 

Seat  belt  assemblies;  longer  seat  belts  or  seat 
belt  extenders;  rulemaking  petition 
denied.  2480 
Rearview  mirrors — 
Convex  mirrors  on  commercial  trucks  and 
other  vehicles.  2993 
Slaughter.  Ronald  J.;  safety  belt  u.se  alert 
equipment;  rulemaking  petition  denied. 
7747 
Transmission  shift  lever  sequence,  starter 

interlock,  and  transmission  braking  etfect, 
26269 
Vehicle  compatibility  and  roll  over  mitigation; 
safety  reports  availability.  36534 
Motor  vehicle  theft  prevention  standard: 

Passenger  motor  vehicle  theft  data  (2001  CY), 
I818I 

NOTICES  ^ 

Agency  information  collection  activities: 

proposals,  submissions,  and  approvals.  533 1 , 
1 398 1.  15794.  18723.  18724.  20428.  22769. 
26375.  26376.  28876.  32794.  35253,  37892, 
38418 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Child  passenger  protection  education  programs, 

.33221 
Impaired  motorcycle  operation  discretionary 

program.  37606 
Law  enforcement  pedestrian  safety  programs. 
32573 
Health  Insurance  Portability  and  Accountability 
Act:  implementation: 
Public  health  authority  status  notification; 
medical  privacy  requirements,  15039 
Insurance  cost  information.  5971 
Meetings: 
Crash  Injury  ResciU-ch  and  Engineering 

.Network.  1 1 897 
Early  warning  reporting  rule;  reporting 

procedures.  28877 
NexL  Sports  Products  motorcycle  helmets 
failing  to  comply  with  Federal  motor 
vehicle  safety  standards:  initial  decision: 
cancellation.  17857.  24044.  37611 
Vehicle  regulatory  program;  questions  and 

answers.  5332.  32168 
World  Forum  for  Harmonization  of  Vehicle 
Regulations  and  working  parties;  tentative 
schedule.  5333 
Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Bailey.  Edward  W  ;  petition  denied._600       " 
Lisoni  &  Lisoni.  Attorneys  at  Law.  et  al.; 

petition  denied,  35941 
Shannon.  Scott  M.;  petition  denied,  10574 
Motor  vehicle  safety  standards: 
Event  data  recorders,  1 508 
Nonconforming  vehicles- 
Importation  eligibility;  determinations.  1075. 
2394.  2395.  2396.  1 1898.  1 1899.  1 1900, 
13982.  15794.  16.346.  19248.  28877. 
28879.  34477.  35773.  37040.  387.50 
Motor  vehicle  safety  standards:  exemption 
petitions,  etc.: 
Columbia  Body  Manufacturing  Co.,  7406 
Cooper  Tire  &  Rubber  Co.,  5972,  161 15 
Dan  Hill  &  Associates.  Inc..  et  al..  155.50. 

28880 
Ford  Motor  Co..  23178 
General  Motors  North  America.  33758 
Gixxlyear  Tire  &  Rubber  Co..  5335 
International  Truck  &  Engine  Corp.,  20043 
Kawasaki  Motors  Corp..  U.S.A..  5336 
Lotus  Cars  Ltd..  10066 
Malaguti  USA  et  al..  15552 


Michelin  North  America.  Inc..  91 13.  32578 
Shelby  American.  Inc.,  5337 
Suzuki  Motor  Corp..  1076 
Toyota  Motor  Corp..  10307 
Uniroyal  Goodrich  Tire  Manufacturing.  5338 
Motor  vehicle  theft  prevention  standards; 
exemption  petitions,  etc.: 
Nissan  North  America,  Inc..  28882 
Reports  and  guidance  documents;  availability,  etc.: 
Child  restraints;  child  safely  seat  registration 

evaluation:  review;  technical  report.  1508 
Occupant  crash  protection- 

NCAP  Test  Improvements  with  Preiensioners 
and  Load  Limiters.  23521 
Red  light  camera  systems.  25677 

National  Indian  Gaming  Commission 

PROPOSED  RULES 

Semi-annual  agenda,  31414 
NOTICES 

Indian  Gaming  Regulatory  Act: 
Fee  rates.  305 1 .  11594 

National  Institute  for  Literacy 

NOTICES 

Meetings: 
Advisory  Board.  8313.  24764 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Executive  Training  for  Women;  team 

development.  8.^08.  11147 
Institutional  Culture  Initiative.  37517 
Leading  and  Sustaining  Change;  change 

leadership  competency  development.  38098 
Prison  Staffing  .Analysis;  Best  Practices.  1 1 148 
Women  Offenders.  Operational  Practices,  831 J 
Meetings: 
Advisory  Board.  5653.  27865 

National  Institute  of  Standards  and 
Technology 

RULES 

National  Construction  Safety  Team  Act; 
implementation,  4693.  24343 

NOTICES 

Aaencv  information  collection  activities; 

proposals,  submissions,  and  approvals.  1 1065. 
13901.  1.3902,  .356.30 
Committees;  establishment,  renewal,  termination, 
etc.: 
National  Construction  Safety  Team.  1 1 382 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Manufacturing  Extension  Partnership  Program.    ■ 

12890 
Small  grants  programs.  82 1 1 
Information  processing  standards.  Federal: 
Security  categorization  of  Federal  information 

and  information  systems.  26573 
Seventeen  standards;  proposed  withdrawal. 
10204 
Infrared  Spectroscopic  Library;  intent  to  create. 

1 8597 
Inventions.  GovemmentTOwned:  availability  for 
licensing.  2010.  7775.  23442.  24439.  37463. 
38676 
Meetings: 
Advanced  Technology  Program  Advisory 
Committee.  %38 
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Advanced  Technology  Visiting  Committee. 

10205,28198 
Information  Security  and  Privacy  Advisory 

Board.  9638,  27989 
Malcolm  Baldrige  National  Quality  Award — 
Board  of  Overseers,  26575 
Panel  of  Judges,  26574 
Manufacturing  Extension  Partnership  National 

Advisory  Board,  2010,  19783 
National  Construction  Safety  Team  Advisory 

Committee.  18197 
Organic  production  and  processing;  certification 

bodies  accreditation  criteria;  workshop. 

15995 
Storage  and  processor  card-based  technologies; 

workshop,  16784 
Trade  standards  workshops;  technical  input 

request.  23443 
Weights  and  Measures  National  Conference, 

37463 

/oluntary  product  standards:   ' 
American  Petroleum  Institute;  standards 

development,  17020 
Wood-based  structural-use  panels;  performance 

standard,  6722 

iJational  Institutes  of  Health 

OTICES 

gency  information  collection  activities; 

proposals,  submissions,  and  approvals,  1469, 
1854.  2341,  .5029,  6492,  8610.  10731.  14669. 
14670,  15462,  16294.  16295.  17053.  17816, 
23150,  23151,  24007,  25382,  27569,  27570, 
32067,  33168,  34405,  35680.  36567 
I  Lnvironmental  statements;  notice  of  intent: 
Fort  Detrick.  Frederick,  MD;  Integrated 
Research  Facility,  15210 
Cirants  and  cooperative  agreements:  availability, 
etc.: 
Clinical  Researchers  Extramural  Loan 

Repayment  Program,  17054 
Extramural  Clinical  Research  Loan  Repayment 
Program  for  Individuals  from 
Disadvantaged  Backgrounds.  15463 
Health  Disparities  Research  Loan  Repayment 

Program.  17058 
Live  attenuated  vaccine  to  prevent  West  Nile 

virus  infection  in  humans.  25383 
Pediatric  Research  Loan  Repayment  Program, 
15467 
^iventions.  Government-owned:  atailability  for 
licensing,  4497.  5900.  6493.  6927.  10732. 
12914.  12915,  12916.  12917.  18656.  18658, 
186.59,  26313,  26629.  26631.  37005.  37850. 
37852.  37853 
Ifleetings: 

Advisory  Committee  to  Director.  34986 
AIDS  Research  Office  Advisory  Council.  9691 
Dietary  Supplements  Office:  Strategic  Plan. 

17657 
Director's  Council  of  Public  Representatives. 

15210 
Fogarty  International  Center  Advisory  Board. 

5901,26632 
Genetics,  Health,  and  Society,  Secretary's 

Advisory  Committee,  24488 
Interagency  Autism  Coordinating  Committee, 

16295 
National  Cancer  Institute,  378,  2.342,  2787, 

2788,  3031,  3538,  5030,  5035,  5901,  7569, 
7570,  8031,  8032,  8033.  8034.  9691. 
,  107.33.  10734.  10735.  11567,  12918, 
12919,  14671,  17817,  18660,  18661, 
20015,  20160,  23152,  24008,  24488, 
24489,  263 1 4,  263 1 5,  263 1 6,  27836, 


27837,  32068,  33957,  33958,  34987, 

37006,  37007 
National  Center  for  Complementary  and 

Alternative  Medicine,  10735,  12919, 

17061,26318 
National  Center  for  Research  Resources,  1855, 

3538,  1 52 1 1 ,  263 1 6,  263 1 7.  263 1 8 
National  Center  on  Minority  Health  and  Health 

Disparities,  5901,  33169,  33170,  37007, 

37163 
National  Eye  Institute,  8034,  861 1,  12089, 

12919,  16296,  20015,  32068,  37007,  37008 
National  Heart,  Lung,  and  Blood  Institute,  3539, 

3540,  4498,  6493.  6494.  861 1,  8612. 

10735.  10736.  12089,  12090,  12920, 

14671,  14672,  17061,  17658,  17659, 

18661,  18662,  19839,  23153,  24489, 

24490,  26319,  26320,  28829,  28830. 
33170,37163 

National  Human  Genome  Research  Institute, 
6494!  10736,  11567,  14672.  24008.  26632, 
26633.35681.  36568.37009 

National  Institute  of  Allergy  and  Infectious 
Diseases.  379,  1470,  1856,  1857,  3541, 
3542,  5031.  5903,  5904,  7571,  8613.  8614. 
,   %96,  10738,  10739,  11568,  11569,  12093, 
12094,  12922,  14675,  14676,  15212, 
16297,  17659,  17662,  17663,  18662, 
19213,  24009,  24491,  26320.  26321, 
26322.  26324.  28830.  32070.  32071, 
33171,  33959,  37009.  37854 

National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases,  3542. 
12090,  12091,  12920,  12921,  14678. 
15470,  1 547 1,  18663,  18664,  20016, 
20163,  23155,  24009.  33171,  34988, 
34990,  34991,  34992,  35682 

National  Institute  of  Biomedical  Imaging  and 
Bioengineering,  19841,  26324 

National  Institute  of  Child  Health  and  Human 
Development,  7571,  8034,  8035,  8037. 
9693.  9694.  9695.  12093.  12922.  12923. 
12925.  14673.  14674.  15471.  17661. 

17663.  18663.  19839.  20161.  20163. 
23156.  24490,  24492.  25384.  26633, 
27572,  27838,  32069,  32070,  32533, 
33170,  33958.  34987,  35681.  35682. 
36568.  36569 

National  Institute  of  Dental  and  Craniofacial 
Research.  2344.  2345.  3032.  5032,  8035, 
11568,14678,16296,20016,20162, 

24491,  26324.  26634.  32070.  .34991 
National  Institute  of  Diabetes  and  Digestive  and 

Kidney  Diseases.  3031.  7573.  80.36.  8612, 
8614,  107.37,  11569.  12092,  14675,  14677, 

17664,  17665,  17666,  20016,  20161, 
25385,  26322,  27570.  34990.  .36570.  37010 

National  Institute  of  Environmental  Health 

Sciences.  379.  380.  2343.  3542.  5030. 

5902.  5904.  6495.  8035.  8612.  %96. 

10737.  10739,  12091,  12923,  14675, 

16297,  17818,  19214,  19841,  23157,         ; 

28830.  34988.  37009 
National  Institute  of  General  Medical  Sciences. 
^  8037.  8038.  %93.  9695.  10737,  10739. 

10740.  '2924.  14674.  1-7660.  17664. 

19840.  25385.  27571.  27572.  32068. 

36568.  36569.  36570 
National  Institute  of  Mental  Health.  1471.  1857, 

4499.  5902.  7572.  8038.  10736.  10738. 

10740.  12092,  12925,  14673.  14677. 

15211.  15212.  18663.  19214.23155, 

26633,  27837.  32534.  33958,  34406. 

35682.  36569.  37010.  37163 
National  Institute  of  Neurological  Disorders  and 

Stroke.  379.  2789.  3032.  1 1569.  12092. 


National  Mediation 

14677,  14678,  162%,  17062.  19842.  ■ 

23154,  28831,32071,  34989 
National  Institute  of  Nursing  Research.  6494, 

6495,  8037,  15212,  18665,  24009,  26324, 

26635,34987 
National  Institute  on  Aging,  1471.  1472.  1856. 

5904.  %92.  11570.  15470.  17062.  19214. 
19840.  26323.  27838.  28832.  34989.  35682 

National  Institute  on  Alcohol  Abuse  and 

Alcoholism.  1470.  4499.  5031.  5903.  9695. 

12924,  17660,  17661,  1866*20161, 

23153,  24490,  32068,  33959.  34987.  37854 
National  Institute  on  Deafness  and  Other 

Communication  Disorders.  1856.  2789. 

3543.  4499.  5904.  1 1570.  14674.  17665. 

24492.  26320.  26321.  34989 
National  Institute  on  Drug  Abuse.  2788.  4500. 

4501.  6495,  6496,  7572,  8039,  8612,  8613, 

0568,  12921,  12922,  17063,  17662. 

18664,  23155,  26634.  26635.  32071. 

32072.  36570.  37009 
National  Library  of  Medicine.  2345.  7573. 

8039.  12094.  14679.  16298^  19842.  23157. 

24492.  26325.  32072.  32534 
Recombinant  DNA  Advisory  Committee.  234^, 

5905,  %97,  33960 

Scientific  Review  Center,  380,  1858,  4501. 

5032.  5906.  6928.  7574.  7576.  8040.  8614. 

9697.9700.  10740.  11570.  11572.  12095. 

12926.  12927.  14679.  15212.  15213. 

17667.  17818.  20017.  20163.  23157. 

24009.  24493.  27572.  28832.  28833. 

32072.  32074.  32534.  34406.  34992. 

35683,  3701 1,  .37012.  37163.  37166.  37854 
Warren  Grant  Magnuson  Clinical  Center  Board 

of  Governors.  9703.  15471.  26325.  27643 
W^irren  Grant  Magnuson  Clinical  Center 

Scientific  Counselors  Board.  24010.  26635 
Women's  Health  Research  Ad\isor>  Committee. 

11572.  15471 
Organization,  functions,  and  authority  delegations: 

Management  Office.  10743 
Patent  licenses:  non-exclusive,  exclusive.  q» 
partially  exclusive: 
Biosvn.  Inc..  19843 
BIOVIRx.Inc.  7576  -  . 

Celltech  R&D  Ltd..  5908 
Celsion  Corp..  5909 
JENNEREX  Pharmaceuticals.  6930 
Kaleidos  Pharma.  inc..  24010 
Omni  Viral  Therapeutics.  LLC.  19843,  37012 
Research  Institute  for  Genetic  and  Human 

Therapy  (RIGHT),  19214  « 
Vaccinex,  Inc..  18665 

Virosys  Pharmaceuticals.  Inc.,  10744.  11573 

Reports  and  guidance  documents;  availability,  etc.: 

Drugs  for  which  pediatric  studies  are  needed: 

list.  2789 
National  Center  for  Research  Resources: 

strategic  plan.  4503 

National  Labor  Relations  Board 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  38398 
Meetings;  Sunshine  Act.  I486,  2369.  7621.  1 1414 
Privacy  Act:  "^'^a^tsrr 

Systems  of  records,  34656 
Senior  Executive  Service: 
Performance  Review  Boards:  membership, 
12382 

National  Mediation  Board 


NOTICES 

Agency  information  collection  activities; 
proposals,  submissions,  and  approvals. 
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National 


National  Nuclear  Security 
Administration 

NOTICES 

Enyironmemal  •itolenjenis;  a\uilubilit\.  etc.: 
Los  Alamos  National  LaK>raMry.  NM: 
Chemical  and  Mctallurg>  Research 
Buildino  Replacement  Project.  262% 
Stockpile  Stewardship  and  Manajiement; 

Modern  Pit  Facilit>,  33487 
Surplus  Plutonium  Disposition  Program.  201. '4 
Grants  and  ccxiperatise  agreements;  availabilit\. 
•      etc.: 
Renewable  energy  eftlciency  and  emissions 
performance:  reduction  in  parasitic  energy 
los.se.s  in  Class  .3-8  trucks.  !  2346 

National  Oceanic  and  Atmospheric 
Administration 

RILES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 

Gulf  sturgeon.  13370 
Right  whale  nomenclature  and  taxonomy: 

technical  revision.  17560 
Sea  turtle  conservation  requrrements — 

Turtle  excluder  devices.  84.>6 
Smalltooth  sawfish.  11^674 
Endangered  Species  .Act: 

Evaluation  of  cpnscrvalion  efforts  when  making 
listing  decisions:  policy.  1.5100 
Fishery  conservation  and  management: 

Alaska:  fisheries  of  Exclusive  Economic  Zone — 
Amencan  Fisheries  Act;  implementation: 

coaeclion.  17314 
.Aika  mackerel.  2920.  2922.  16990 
Bering  Sea  and  .Aleutian  Islands  and  Gulf 
of  .Alaska  groundfish;  Steller  sea  lion 
protection  measures.  204.  2636.  2461.') 
Bering  Sea  and  .Aleutian  Islands  groundfish. 

9907.  11004.  14902 
Bering  Sea  and  .Aleutian  Islands  rock  sole. 

3824 
Deep-water  species:  closure  to  vessels  using 

trawl  gear  in  Gulf  of  Alaska.  27479 
Groundfish  trawl  fisheries.  37095 
Gulf  of  Alaska  groundfish.  9924.  24668 
North  Pacific  Groundfish  Observer  Program. 

715.  1392.  I5%9.  37095 
I'acific  cod.  5585.  7323.  SI.M.  9942.  13635. 
14168.  15383.  15969.  16990.  2(X}86. 
22635.31629 
Pacific  halibut;  subsistence  fishing.  18145. 

23361.  262.30 
Pollock.  2921.  4115.  6833.  7448.  1 1994. 
1.3857.  13858,  151 15.  16990.  17750 
Red  king  crab.  8153 
Rixk  sole,  flathead  sole,  and  other  flatfish. 

8726.  15384 
.Sablefish.  7719 
Shallow -water  species,  37094 
Shortraker/rougheye  and  northern  rockfish. 

3823 
Vessel  length  overall  definition.  20083,  23925 
Western  .Maska  Community  Development 

Quota  Program:  halibut.  9902 
Yellowfin  sole.  19465.  24667.  31628.  .34550 
Atlantic  coastal  fisheries  cooperative 
management — 
Americap  lobster,  14902,  16732 


Atlantic  highly  migratory  species — 
.Atlantic  bluefin  tuna.  35822 
Bluefin  luna,  32414 
Commercial  shark  management  mea.surcs. 

31983 
Fishing  vessel  permits:  charter  boat 

operations.  35185.  38233 
North  Atlantic  swordfish.  711,  37773 
Swordfish.  14167.  16216 
Vessel  monitoring  systems:  use  by  pelagic 
longline  vessels.  37772 
Canbbean.  Gulf  and  South  Atlantic  fisheries — 
Gulf  king  mackerel.  1 1003 
Gulf  of  .Mexico  and  South  .Atlantic  coastal 
migratory  pelagic  resources.  4965.  6l360. 
loTsO.  26230.  38232 
Gulf  of  Mexico  reef  fish.  10180.  26230 
South  .Atlantic  shrimp.  21X8 
Northeastern  United  States  fisheries — 
Atlantic  bluefish.  25.305 
Atlantic  herring.  6088.  16731 
.Atlantic  mackerel,  squid,  and  butterfish,  57. 

I4.S45.  31988 
.Atlantic  sea  scallop.  9580 
Haddock.  12612.  26510 
Inseason  adjustments;  CFR  correction.  33882 
Monkfish.  22325.  .^6946 
Northeast  multispccies.  2919,  4113.  14.347. 

22333.  38234 
Scup:  reporting  and  recordkeeping 

requirements.  12814 
Spiny  dogfish.  19160 

Summer  fiounder.  scup.  and  black  sea  bass, 
60,9905.  10181 
West  Coast  States  and  Western  Pacific 
fisheries — 
Coastal  pelagic  species.  3819 
Pacific  Coast  groundfish.  908.  4719.  Ill  82. 

18166.  23901,  2.^924.  32680.  35575 
West  Coast  salmon.  23913.  27004 
Western  Pacific  pelagic;  sea  turtle  take 

mitigation  measures;  correctiiMi,  13857 
International  fisheries  regulations: 
•Antarctic  .Marine  Living  Resources 

Conservation  Commission:  monitoring 
permits  and  system,  fishing  season, 
registered  agent,  etc..  23224 
Northwest  Atlantic  Fisheries  Organization 
Regulatory  .Area;  fish  quotas  and  effort 
allocation:  correction.  1,^92 
Pacific  halibut — 

Catch  sharing  plan,  J: 0989.  14167.  22323 
Marine  mammals: 
Incidental  taking — 
Atlantic  Large  Whale  Take  Reduction  Plan. 

18143.  19464 
Southern  California:  drift  gillnet  fishing 

prohibition:  loggerhead  sea  turtles.  7080 
Taking  and  importation — 

Eastern  North  Pacific  Southern  Resident  killer 
whales.  31980 
Whaling  provisions: 

.    Aboriginal  subsistence  whaling  quotas.  15680 
PROPOSED  RULES 
Endangered  and  threatened  species; 
Findings  on  petitions,  etc. — 

North  American  green  sturgeon.  4433 
Pesticide  regulation.  3786 
Recovery  plans — 

Loggerhead  sea  turtle.  1 3662 
Endangered  Species  Act;  interagency  cooperation: 
National  Fire  Plan;  implementation,  33806 


15144. 


.1853 
and 


Fishery  conseivation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Benng  Sea  and  .Aleutian  Islands  king  and 

tanner  crabs.  18185 
Bering  .Sea  pollock:  exempted  fishing 

pemiits.  18187 
Cape  Sarichef  w  aters;  seasonal  area  closure 

to  trawl.  pt«.  and  hook-and-line  fishing. 

3225 
Crab  sjiecies  license  limitation.  2266"' 
Halibut  and  groundfish;  seabird  incidental 

take  reduction.  6386 
Pacific  cod.  7750.  20.360 
Pacific  halibut  and  sablefish,  3485 
PolliKk.  6865 

Rock  sole  and  yellowfin  sole.  96.^0. 
19182 
Atlantic  highly  migratory  species^ 
Atlantic  bluefin  tuna.  1024 
Atlantic  swordfish.  36967 
Atlantic  tunas,  swordfish.  and  sharks. 
Atlantic  tunas,  swordfish.  and  sharks. 

Atlantic  billfish;  exempted  fishing 

activities.  14.30 
Caribbean,  Gulf,  and  South  Atlantic;  fisheries — 
Gulf  of  Mexico  and  South  .Atlantic  coastal 

migratory  pelagic  resources,  11794 
Gulf  of  Mexico  shrimp,  22667 
South  Atlantic  pelagic  sargassum  habitat, 

18942.  324.^0 
Magnuson-Sievens  .Act  provisions — 

Bering  Sea  and  .Aleutian  Islands  king  and 

tanner  crabs;  fishing  capacity  reduction 

program.  4161 
Domestic  fisheries:  exempted  fishing  permit 

applications;  6863.  8487.  8871.  8872. 

9044.  9628,  9629.  1 1793.  14570.  17004. 

17005.  17.\33.  19180 
Domestic  fishing:  general  provisions.  1  [."^Ol 
National  standard  I  guidelines:  overfishing 

criteria,  etc.;  revision.  7492.  9967 
Pacific  Coast  groundfish;  fishing  capacity 

reduction  program,  31653 
.Northeastern  United  States  fisheries — 
..Atlantic  bluefish.  533 
Atlantic  herting.  17903 
.Atlantic  mackerel,  squid,  and  butterfish. 

14571.  27516 
.Atlantic  sea  scallop.  2303 
Hcning  Fishery  Management  Plan,  el  al.: 

New  England  Fishery  .Mamagement 

Council:  meeting.  38665 
.Monkfish.  1 1023 
New  England  Fishery  Management  Council: 

meetings.  1587.  7965,  15425.  23948.      • 

23949 
Northeast  multispccies.  8731.  14388.  2{H)96. 

24914.  27774.  28188.  36970 
Northeast  skate.  23275.  33432 
Spiny  dogfish.  7749.  9968.  1 1346 
Summer  flounder,  scup.  and  black  sea  bass. 

27768 
South  .Atlantic  fisheries — 

South  .Atlantic  pelagic  sargassum  habitat. 

23686 
West  Coast  States  and  Western  Pacific 
fisheries — 
Coastal  pelagic  species.  37995 
Pacific  Coast  groundfish.  9.36.  4162.  1,W)I. 

26557.  27972.  33670.  35354 
Pacific  Fishery  Management  Councif: 

environmental  impact  statement.  12888 
Precious  coral,  etc..  16754 
Western  Pacific  Fishery  Management 

Council;  meetings,  4441,  27969 
International  fisheries  regulations: 
Pa«fic  halibut- 
Catch  sharing  plan  and  sport  fishing 

management.  6103 
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^larine  mammals: 

Commercial  Ashing  authorizations — 

Atlantic  Large  Whale  Take  Reduction  Plan 
10195 


\ 


Fisheries  categorized  according  to  frequency 
of  incidental  takes:  2003  list.  1414 

Findings  on  petitions,  etc. — 

Alaska  transient  killer  whales:  designation  as 
depleted.  3483 

Incidental  taking — 

San  Nicolas  Island.  CA:  missile  launch 
operations:  pinnipeds.  24905 

Taking  and  importing — 

Eastern  North  Pacific  Southern  Resident  killer 
whales.  4747 

Dcean  and  coastal  resource  management: 

Coastal  Zone  Management  Act;  Federal 
consistency  process.  34851 

jpace-based  data  collection  systems:  policies  and 
procedures.  16993 

NOTICES 

Agency  information  collection  activities: 

proposals,  submissions,  and  approvals.  1597. 
3510.  351 1.  3512.  3863.  4446.  6415.  6416. 
6417.  MI8.  7107.  8490.  10206.  11526. 
11808.  11809.  12041.  12674.,  13279.  13280. 
13281.  16477.  16478.  18949.?  18950.  19514. 
19515.  23106.  23283.  34908.  35857.  35858. 
36538.  37463.  37464.  37465 

Antarctic  Marine  Living  Resources  Convention 
Act  of  1984:  conservation  management 
measures.  7348 

I  Toastal  zone  management  programs  and  estuarine 
sanctuaries: 

Consistency  appeals — 

DeRosa.  Luz  Torres,  at  al..  23284 
Islander  East  Pipeline  Co..  L.L.C..  3513. 
5620.  14400.  15266.  35858 

State  programs — 

Intent  to  evaluate  performance.  3012.  1 1066. 
13903.20116.37798 

I  Tommitlees:  establishment,  renewal,  termination. 

etc.: 

Channel  Islands  National  Marine  Sanctud)^- 
Advisory  Council.  83.  23696 

International  Whaling  Commission.  %39 

Monterey  Bay  National  Marine  Sanctuary 
Advisory  Council.  23107 

Northwestern  Hawaiian  Islands  Coral  Reef 
Ecosystem  Reserve  Ad\isor>  Council. 
6115.  15705 

Olympic  Coast  National  Marine  Sanctuary 
Advisory  Council.  17604 

Thunder  Bay  National  Marine  Sanctuary  and 
Underwater  Preserve  Advisory  Council. 

27534 

1  electronic  Na\'igation  Charts  released  as  Nautical 
Charts:  digital  navigation  and  associated  data; 
distribution  to  public  on  Internet.  27784 


Endangered  and  threatened  species: 
Anadromous  fish  take —  "^  ' 

Ambrose.  Chariotte:  chinook  salmon,  etc..  in 

California.  5275 
Columbia  River  basin.  OR  and  WA;  salmon 

and  steelhead.  1819 
Cressey  &  Associates.  El  Cerrito.  CA; 

salmonids.  16000.  25568 
Dynamac/USEPA.  Corvallis.  OR:  California 

salmonids.  15995 
East  Bay  Municipal  Utility  District.  Lodi. 
CA:  Central  Valley  steelhead.  16003 
Fish  First.  Lewis  River  Basin.  WA:  salmon 
and  steelhead.  15996  *    • 

Jones  &  Stokes  et  al..  CA;  Central  Valley 
spring-run  Chinook  salmon  and 
steelhead.  18951 
Marion  County.  OR:  Routine  Road 
Maintenance  Program  submission; 
salmon  and  steelhead.  15153 
Pacific  salmon  and  steelhead.  1 2342 
Portland.  OR:  Routine  Road  Maintenance 

Program:  salmon  and  steelhead.  23696 
Puget  Sound  Treaty  Tribes  et  al..  WA; 

Chinook  salmon.  16001 
Thompson.  Lisa.  Ph.D.:  Southern  Oregon/ 
Northern  California  Coasts  coho  salmon. 
25569 
U.S.  Fish  and  Wildlife  Service;  Columbia 

River  basin  salmon  and  steelhead.  25342 
Wa.shington  State  Fish  and  Wildlife 

Department  et  al.:  salmon  and  steelhead. 
15997 
Incidental  take  permits — 
Gulf  Specimen  Marine  Laboratories.  Inc.;  sea 

turtles.  7505 
Idaho  Fish  and  Game  Department:  Snake 
River  spring/summer  chinook  salmon, 
etc..  5275 
Sea  turtle  conservation  requirements — 
Gulf  of  Mexico  and  Atlantic  Ocean:  shrimp 
fishermen?  turtle  excluder  devices.  20376 
Environmental  statements;  availability,  etc.: 
Bowhead  whale  subsistence  quota:  impacts 

(2003-2007).  10207 
Coastal  nonpoint  pollution  control  programs; 
States  and  territories — 
Maine.  27535 
Minnesota.  12675 
Northern  .Mariana  Islands.  38309 
Texas.  16784 
Columbia  RJver  Basin  salmon  and  steelhead; 
enhancement  permits:  impact  on  human 
environment.  18952 
Incidental  take  permits — 
Lewis  County.  WA:  Tagshinney  Tree  Farm 
conservation  plan.  14581 
Louisiana  Regional  Resroration  Planning 
Program:  meetings.  34383 
Environmental  statements:  notice  of  intent: 
Atlantic  Large  Whale  Take  Reduction  Plan: 
meetings  and  comment  request.  38676 
Channel  Islands  National  Marine  Sanctuary. 

CA.  27989 
Coastal  nonpoint  pollution  control  ptograms; 
States  and  territories — 
American  Samoa.  24726 
North  Carolina.  24726 
Florida  Keys  National  Marine  Sanctuary  and 
Rower  Garden  Banks  National  Marine 
Sanctuary.  FL;  seagrass  and  coral  reef 
restoration.  14198 
Gray  whale  subsistence  quotas;  impacts.  10703 
Incidental  take  permits — 
Washington  State  forest  practices  rules; 

salmon,  steelhead.  and  trout  species,        , 
12676 
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NOAA 

King  County.  WA:  Habitat  Conservation  Plan. 

34584 
National  Estuarine  Research  Reserve  System — 
Rookery  Bay  National  Estuarine  Research 
Reserve.  FL.  2318 
Northern  fur  seals:  effects  of  subsistence  taking 

on  Pribilof  Islands.  Aft.  .^6539 
Pacific  longline  fishing:  reduction  in  take  of 
sea  turtles:  scientific  research:  .scoping 
meetings.  9062 
Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 
Vessel  monitoring  systems:  use  by  pelagic 
longline  vessels.  23285 
Caribbean.  Gulf,  and  South  Atlantic  fisheries — 
Dolphin  and  uahoo:  South  .Atlantic  Fishery 
.Management  Council  designation  to 
develop  FMPs,  4447 
Gulf  of  Mexico  reef  fish;  greater  amberjack 
rebuilding  plan.  12344 
West  Coast  States  and  Western  Pacific 
fisheries — 
Western  Pacific  crustacean.  8490 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Chesapeake  Bay — 

Research  and  development  projects  to 

strengthen,  develop,  and  improve  stock 
conditions  of  fisheries.  1821 
Submerged  aquatic  vegetation  culture  and 
large  scale  restoration  activ  ities.  34586 
Climate  and  Global  Change  Program.  23697 
Coastal  Observing  System  Projects.  19190 
Collaborative  Science.  Technology,  and  Applied 

Research  Program.  742 
Community -Based  Restoration  Program.  83 
Coral  Reef  Conserv  ation  Program.  25 1 3 
Dr.  .Nancy  Foster  Scholarship  Program.  3013, 
Educational  Partnership  Program — 

Minority  Serving  Institutions:  Environmental 
Entrepreneurship  Program.  355.  16479 
Environmental  education  projects — 
Chesapeake  Bav  Watershed.  CT  and  Rl. 

25570 
Monterey  Bay  Watershed.  CA.  25574 
Fisheries  Disaster  Financial  Assistance  Program; 

blue  crab.  35199 
Fisheries  Disasters  Program.  31686,  37139 
Funds:  availability  for  FY.  0(M.  38678 
Gulf  of  Mexico  and  off  U.S.  South  Atlantic 
Coastal  States:  research  and  development 
projects.  9985.  25578.  33922 
Harmful  Algal  Blooms  Monitoring  and  Event 

Response  Program.  9985 
John  H.  Prescott  Marine  Mammal  Rescue 

Assistance  Program.  6892.  22681 
Mid-Atlantic  Fishery  Management  Council; 

research  proposals.  3864 
National  Sea'  Grant  College  Program — 
Dean  John  A.  Knauss  MarinePolicy 
Fellowship.  14583.25584 
New  England  Fishery  Management  Council:  sea 

scallop  research  projects.  2527 
North  Atlantic  Right  Whale  Research  Programs. 

18953 
Oceanic  and  Atmospheric  Research  Office  Joint 

and  Cooperative  Institute  Program.  3514 
South  Atlantic  Bight  region:  impacts  of  climate 

and  weather.  19784 
South  Florida  Ecosystem  Research  and 

Monitoring  Program.  25343 
Weather  Research  Program — 
Joint  Hurricane  Testbed  opportunities  for 
transfer  of  research  and  technology  into 
tropical  cyclone  analysis  and  forecast 
operations.  359.  1886.  11527 


i 


NOAA 


Marine  mammals: 
Commercial  fishing  operations:  incidental 
taking — 
Atlantic  Large  Whale  Take  Reduction  Plan. 
33474.  3.'i386  ;- 

Incidental  taking:  authorization  letters,  etc. — 
Anadarko  E&P  Co.  LP  el  al.:  oil  and  gas 
structure  removal  activities;  bottlenose 
and  spotted  dolphins.  24439 
Coast  Guard:  Monterey.  CA:, floating  dock 
installation:  Calit'ornia  sea  lions  and 
Pacific  hartH>r  seals.  24440 
Coast  Guard:  new  lloatiiig  dtKk  installation 
at  L'.S.  Coast  Guard  Pier.  Montere>.  CA: 
Pacific  harbiir  seals  and  California  sea 
"^-^  lions,  6116 

ConocoPhillips  Alaska  Inc.:  Beaufort  Sea. 
AK:  on-ice  seismic  activities,  ringed  and 
bearded  seals.  144(11 
EnCana  Oil  &  Gas  (LS.A)  Inc.:  steel  drilling 
caisson  move  from  Cross  Island.  AK 
through  Beaufort  Sea  to  Hershel  Mand. 
Yukon  Terrilorv.  .36.^42 
Engineer-,  drps;  Dtxige-Lunmius  Island 

Turning  B>ism  deepening.  Miami.  F"L;    ' 
bottlenose  dolphins.  "'>84 
Gulf  of  Mexico:  oil  and  gas  structure  removal 
activities;  bottlenose  and  spotted 
dolphins.  ."'8010 
Lamont-Doheily  E;uth  Observatory:  Hess 
Deep.  Eastern  Equatorial  Pacific  Ocean; 
cetaceans  and  pinni|Teds.  17909 
l.amont-Dohert>  Earth  Observatory;  northern 
Gulf  gf  .Mexico;  marine  seismic  testing; 
cetaceans.  17773,  ,^24«> 
Minerals  Management  Service;  scUmic 
surveys  in  Gulf  of  Mexico,  sperm 
whales,  etc..  9991.  16262 
Monterey  Bay  National  Marine  Sanctuary. 
C.\:  coastal  commerce  fireworks 
displays;  California  sea  lions  and  harbor 
seals.  28810 
Navy  Department;  San  Xi'colas  Island.  CA; 
missile  launch  operations:  pinnipeds. 
1LS27 
San  Nicolas  Island.  CA;  research  activities; 
California  sea  lions.  Pacific  harbtir  seals, 
and  nonhern  elephant  seals.  37799 
L".S.  Army  Engineers  Corps:  Dodgc-Lummus 
Island  Turning  Basin.  Miami.  FL, 
deepening,  bollleiiosc  dolphins.  32016 
Vandenberg  .\ir  Force  Ba^e.  CA;  30th  Space 
Wing.  L  S.  .Air  Force;  rotket  launches; 
seajs  and  sea  lions.  2.s347 
Vandenberg  .Air  Force  Base.  CA;  harbor 
activities  related  to  Delta  IVTEvolved 
Expendable  Launch  Vehicle:  Pacific 
harbor  seals,  etc  .  I73.S1.  .^.MO 
Vandenburg  Air  Force  Base.  CA;  .^Oih  Space 
Wins.  L'.S   Air  Force:  KX-kei  launches; 
seals  and  sea  lions.  3.^47r> 
Stock  assessment  reports  and  guidelines; 

availability,  I792tl 
Taking  and  importation  — 
California;  dolphin-sa|e  labeling  standard  for 
tuna  han'csted  with  purse  seine  nets, 
4449 
Eastern  Tropical  Pacific  Ocean:  depleted 
dolphin  slocks,  2010 
Meetings: 
Caribbean  Fishery  Management  Council.  \i5^^. 

17605.  3.U76 
Commercial  Remote  Sensing  Advisory 

Committee,  19787 
Gulf  of  Mexico  Fishery  Management  Council. 
9064.  %.W.  10446.  14199.  17924.  195  L"), 
20377,  2.>702.  27016.  31688.  37802.  38690 


I      Gulf  of  Mexico  Fishery  Management  Council 
[  et  al.,  27786 

International  Commission  for  Conservation  of 

Atlantic  Tunas,  U.S.  Section  Advisory 

Committee,  17783 
Marine  Fisheries  Advisory  Committee,  19516 
Marine  Protected  Areas  Federal  Advisory 

Committee,  33680 
Mid-Atlantic  Fishery  Management  Council,  747, 

6119,  10208,  19516,  19788,  32729,  .M385 
National  Esiuarine  Research  Reserve  System: 

Texas  candidate  site  nomination.  27017 
National  Marine  Sanctuary  Program:  Sanctuary 

.Advisory  Councils:  chair'-  4449 
National  Sea  Grant  Review  Panel,  16479 
New  England  Fishery  Management  Council. 

323a  6906,  7.506,  7776.  9640,  142(K), 

14585,  17022;  23703,  25.M9,  27017, 

32464,  33477,  3.3681.  34386,  .^6973 
.North  Pacific  Fishery  Manacement  Council. 

10.50.  12894,  19516,  2,^703,  27785- 
Pacific  Fishery  .Management  Council.  .544. 

1.598.2319,25.^0,2531.5276.8740, 

15706,  16785,  17022,  17023,  17605. 

23703,  25.349.  28814.  32464,  38691 
Regional  fisheries  management,  26291 
Science  Advisor)  Board.  9996 
South  .Atlantic  Fishen  Management  Council, 

7.S07.  1 1810,  17023.  19517.  20.^78.  32729 
Western  Pacific  Fisherv  Management  Council. 

159S.  1.54.36.  195 17 
Permits 
Endangered  and  threatened  species.  1826.  4178. 

9997.  11533,  12893,  14949,  15707,  16002. 

I6(X)3,  1626'',  16479,  17024,  23107. 

24928.  27535.  28809.  32466.  3.5630.  MH)\  1 
Exempted  fishing.  7.508.  8491,  8741.  17925, 

19518,  32731.  3.3t)80 
Foreign  fishing.  27787 
Marine  mammals.  2751,  .WI5,  4178.  44.50. 

6419.  75(».  7986,  9640,  "641.  12042. 

13281.  14.585.  16(K)2.  16786.  1919,^. 

19974.  201 17,  23286.  24443.  24727. 

25.A49.  275.36.  27990,  3M77,  3.V>8I, 

3.3682,  34590,  35859,  37139,  37466,  3801 1 
Reports  and  guidance  documents;  availability,  etc.: 
Agency  strategic  plan,  31686 
Climate  Change  .Science  Program;  Strategic 

Plan.  748 
Coastal  and  Estuarine  Land  Conservation 

Program.  35860 
Endangered  and  threatened  wildlife  and  plants; 

hazardous  fuels  treatment  projects — 
Net  benefit  evaluation.  1629 
Section  7  consultation.  1628 
Fishing  Capacity  .Management;  National  Plan  of 

.Action.  7776 
National  Coral  Reef  .Action  Strategy,  1.^688 
National  Tidal  Datum  EptKh  1983  through 

21X) I:  updates.  31689 
Strategic  Plan.  323 1 
Vessel  monitoring  systems;  approved  mobile 

transmitting  units  and  communications  service 
providers;  list.  1I5.M,  14949 

National  Park  Service 

RILES 

Special  regulations: 

Assateague  Island  National  -Seashore.  MD  and 

V.A.  personal  watcrcrafi  use,  32371 
Lake  Mead  National  Recreation  Area,  NV  and 

AZ:  personal  watercraft  use,  17292 
Virgin  Islands  Coral  Reef  and  Buck  Island  Reef 

National  Monuments;  prohibition  on 

extractive  uses.  16432 


PROPOSED  RILES 

Special  regulations: 

Fire  Island  National  Sea.shore  Off-Road  Driving 

Regulation  Negotiated  Rulemaking 

Advisory  Committee;  meetings.  19966 
Glen  Canyon  National  Recreation  Area,  UT  and 

AZ;  personal  watercraft  use,  2466 
Saguaro  National  Park,  AZ;  designated  bicycle 

routes,  11019 
Vehicles  and  traffic  safety: 

Motor  vehicle  operation  under  influence  of 

alcohol  or  drugs,  4975 

NOTICES 

.Agency  information  collection  activities: 

proposals,  submissions,  and  approvals,  .50.39, 
.5040,  1 1 132,  2.3484,  .^2081 
Boundary  establishment,  descriptions,  etc.: 
Chesapeake  and  Ohio  Canal  National  Historical 

Park.  MD.  2351 
Gunnison  National  Park.  CO;  Black  Canvon. 

14259 
Indiana  Dunes  National  Lakeshore,  LN,  235 1 
Rocky  Mountain  National  Park.  CO.  37«61 
I   Committees:  establishment,  renewal,  termination. 
I  etc.: 

I        National  Parks  Overflight  .Advisorv  Group, 
I  7163.  16860 

[       Native  .American  Graves  Protection  and 
I  Repatriation  Review  Committee.  33964 

■   Concession  contract  negotiations: 

George  Washington  Memorial  Parkway.  V.A: 
!  Belle  Haven  Marina,  Inc,  1638 

I       Glacier  Bav  National  Park  and  Preserve,  AK, 
I  32082 

Oregon  Caves  National  Monument,  OR,  32083 
Concession  contracts  and  permits: 
j        Expiring  contracts;  extension,  1639,  5(MI,  .5042. 
'  1707"'.  2(X»24 

Enviionmcnial  >iateiiienis;  availabiliiv   etc.: 
Aniistad  National  Recreation  Area,  TX,  235 1 
Andrews  Air  Force  Base,  MD;  flight 

obstructions  and  safety,  2352 
Arkansas  Post  National  .Memorial,  AR,  2353 
Big  Bend  National  Park,  TX.  3.5001 
Big  South  Fork  National  River  and  Recreation  ■ 

Area.  KY  and  TN,  4794 
Biscayne  National  Park.  FL.  23485 
Canyon  De  ChelK  National  Monument.  .AZ. 

12.365 
Catoctin  Mountain  Park.  MD,  18260,  2(K}24 
Channel  Islands  National  Park,  CA,  1707ir 
Chesapeake  Bav,  MD:  special  resource  sludv, 

37861 
C"olonial  National  Historical  Park,  Jamestown 
I'nit,  VA,  and  Jamestown  .National  Historic 
Site.  VA.  .16581 
Cuyahoga  Valley  National  Park.  OH.  5919 
Deiiali  National  Park  and  Preserve,  AK.  8782. 

2.1485 
Fort  Davis  .National  Historic  Site.  TX.  2353  , 
Fort  Frederica  National  Monument,  GA,  16080 
Glacier  Bay  National  Park  and  Presene,  AK, 

12.366 
Glacier  National  Park,  MT,  24500.  24501 
Glen  Canyon  National  Recreation  Area.  AZ  and 

LT;  personal  watercraft  use.  26645 
Great  Basin  National  Park,  NV,  17078,  .37862 
Great  Sand  Dunes  .National  Monument  and 

Preserve.  CO,  2354 
Great  Smoky  Mountains  National  Park  and  Blue 
Ridge  Parkway.  TN  and  NC;  land  ^ 

exchange  between  NPS  and  Eastern  Band 
of  Cherokee  Indians,  33965 
Jamestown  Project  Development  Concept  Plan, 

VA,  16081 
Lake  Mead  National  Recreation  Area.  NV  and 
•AZ;  lake  management  plan.  1476,  17079 


66 


FEDERAL  REGISTER  INDEX.  Jaiiuary-June  2003 


Morristown  National  Historical  Park.  NJ.  i  1 133 
Petrified  Forest  National  Park.  AZ.  12366 
Rock  Creek  Park.  Washington.  DC.  12368. 

16082 
Saguaro  National  Park.  AZ.  17079 
Santa  Monica  Mountains  National  Recreation 

Area.  CA.  20025 
Schuylkill  River  Valley  National  Heritage  Area. 

PA.  17080 
Statue  of  Liberty  National  Monument  and  Ellis 

Island.  NY  and  NJ.  37862 
Tonto  National  Monument.  AZ.  12.368 
Whiskeytown  National  Recreation  Area.  CA. 

20025 
Wilson' s  Creek  National  Battlefield.  MO.  33966 
Wupatki  and  Sunset  Crater  Volcano  National 

Monuments.  AZ.  2355 
Yellowstone  and  Grand  Teton  National  Parks 

and  John  D.  Rockefeller.  Jr..  Memorial 

Parkway,  WY,  MT.  and  ID.  8618.  16548 
)ivironmenial  statements;  notice  of  intent: 
Ala  Kahakai  National  Historic  Trail.  HI.  17081 
Arches  National  Park.  UT.  24501 
Bandelier  National  Monument.  NM.  16083 
Big  Bend  National  Park.  TX.  35002 
Buck  Island  Reef  National  Monument.  VI.  9713 
Coral  Reef  National  Monument.  VI.  9713 
Cumberland  Gap  National  Historical  Park.  KY. 

TN  and  VA.  32083 
Governors  Island  National  Monument.  NY. 

20026 
Great  Smoky  Mountains  National  Park.  TN  and 

NC;  North  Shore  Road.  20169 
Harriet  Tubman  sites.  NY  and  MD:  Special 

Resource  Study.  6508 
Jean  Lafitte  National  Historical  Park  and 

Pieserve.  LA.  23485 
Lackavvanna  Valley  National  Heritaee  Area.  PA. 

17082 
Lassen  Volcanic  National  Park.  CA.  16548 
Montezuma  Castle  and  Tuzigoot  National 

Monuments.  AZ.  32084 
North  Cascades  National  Park  Service  Complex. 

WA.  2355 
Rocky  Mountain  National  Park.  CO.  32084 
San  Juan  Island  National  Historical  Park.  WA. 

5919 
Santa  Monica  Mountains  National  Recreation 

Area.  CA.  2356 
Slatiic  of  Libertv  National  Monument  and  Ellis 

Island.  NY  and  NJ.  32086 
Virgin  Islands  National  Park.  VI.  9714 
i^eetings: 
Acadia  National  Park  Advisory  Commission, 

4794.  2.3486 
Aniakchak  National  Monument  Subsistence 

Resource  Commission.  5920 
Boston  Harbor  Islands  Advisors'  Council.  2357, 

32086 
Cape  Cod  National  Seashore  Advisory 

Commission.  2358.  12369.  26646 
Chalmette  Battlefield  Task  Force  Committee. 

2358.  12.369.  32087 
Chesapeake  and  Ohio  Canal  National  Historical 

Park  Advisory  Commission.  2359,  13323. 

.36581 
Delaware  Water  Gap  National  Recreation  Area 

Citizen  Advisory  Commission,  17827, 

33966 
Denali  National  Park  and  Preserve  Subsistence 

Resource  Commission.  592 1 
Gates  of  Arctic  National  Park  Subsistence 

Resource  Commission.  1 2369 
Gettysburg  National  Military  Park  Advisory 

Commission.  4795.  23486' 
Golden  Gate  National  Recreation  Area.  5043 


Great  Sand  Dunes  National  Park  Advisory 

Council.  25625 
Juan  Bautista  de  Anza  National  Historic  Trail 

Advisory  Commission.  1 3323 
Kaloko-Honokohau  National  Historical  Park 

Advisory  Commission.  5044 
Lake  Clark  National  Park  and  Preserve 

Subsistence  Resource  Commission.  592 1 
National  Capital  Memorial  Commission.  23487 
National  Landmarks  Committee.  5922 
National  Museum  of  African  American  History 
and  Culture  Plan  for  Action  Presidential 
Commission.  14259 
National  Park  System  Advisory  B6ard.  32087 
National  Preservation  Technology  and- Training 

Board.  23487 
Native  American  Graves  Protection  and 

Repatriation  Review  Committee.  1 7082 
White  House  Presenalion  Committee.  9715 
Wrangell-St.  Elias  National  Park  Subsistence 
Resource  Commission.  .5922 
National  Natural  Landmark  designations: 

Garden  Canyon.  Fort  Huachuca.  AZ.  1 7083 
National  Register  of  Historic  Places: 

Pending  nominations.  1639.  2359.  2360.  5044. 
5045.  8045.  11133.  III.U  12370.  12371. 
,  16083.  16085.  16086.  20027.  2.3488, 

23489.  2.5625.  26646.  32087.  33%7, 
36582.  37862 
National  Wild  and  Scenic  Rivers  System: 

Westfidd  River.  MA.  17671 
Native  American  human  remains  and  associated 
funerary  objects: 
Alaska  Stale  Museum.  Juneau.  AK- 

Invcntory  from  Tacoma  area.  Pierce  County. 
WA.  2.3490 
American  Museum  of  .Natural  History.  New 
York.  NY— 
Tinglit  brass  hat  from  Alaska.  1 1 135 
Army  Department.  Fort  Benning.  GA — 
Yuchi/Muscogee  inventory  from  various  sites 
in  ChattahotKhee  and  .Muscogee 
Counties.  GA.  and  Russell  County.  AL. 
11135 
Bemice  Pauahi  Bishop  Museum.  Honolulu.  HI- 
Carved  wooden  human  image  and  cowrie 

shell  from  Moloka'i.  HI.  2.3491 
Inventory  from  Molokai.  HI.  23490 
Burke  Museum.  University  of  Washington. 
Seattle.  WA- 
Cultural  items  from  Siskiyou  County.  CA  and 

Klamath  County.  OR.  2.M92 
Inventory  from  Lake  County.  OR.  2.3491 
Denver  Art  Museum.  CO — 

Medicine  cord.  etc..  12372 
Engineer  Corps.  Portland  District.  OR — 
Inventory  from  Old  Town  Umatilla  site.  OR. 
20406 
Field  Museum  of  Natural  History.  Chicago. 
IL— 
Brotherton  Indians  wampum  hell.  16549 
Thunder  Clan  War  Bundle  assiKiated  with 
Ho-Chunk  people.  1 1 1 36 
Franklin  Pierce  College.  NH — 

Inventory  from  Smyth  Site.  Merrimack  River, 
Hillsborough  County,  NH.  165.50 
Homer  Collection.  Oregon  State  University, 
Corvallis,  OR— 
Tolowa  skull  from  Del  Norte  County.  CA. 
111.^6  ' 
Justice  Department.  Federal  Bureau- of 
Investigation.  Rapid  City.  SD — 
Inventory  from  Crystal  Cave  Park.  SD.  12374 
Justice  Department.  Marshals  Service. 
Oklahoma  City.  OK— 
Inventory  from  Greer  County.  OK.  12373 
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I 

Louisiana  State  Univerbiiy  Museum  of  Natural 
Science.  Baton  Rouge.  LA — 
Inventory  from  Angola  Farm  site.  West 
Feliciana  Parish.  LA.  Ill  37 
Museum  of  Western  Colorado.  Grand  Junction. 
CO— 
Apache  Gahe  (Crown  Dancers)  mask.  17083 
Nevada  State  Museum.  Carson  City.  NV— 

Inventory  from  Pyramid  Lake.  NV.  17084 
Nevada  State  Museum.  Reno.  NV — 

Inventory  from  Winnemucca  Lake.  Washoe 
County.  NV.  12375 
Oakland  Museum  of  California.  Oakland.  CA — 

Quinault  shamans"  power  figures.  1 1 138 
Oregon  State  Museum  of  Anthropology, 
Eugene.  OR — 
Inventory  from  Wasco  County.  OR.  12376 
Peabody  Essex  Museum.  Salem.  MA — 

Inventory  from  Kohala  and  Kau.  HI.  20(J28 
Peabodv  Museum  of  Archaeology  and 

Ethnology.  Harvard  University.  MA — 
Captain  Posh-ka  of  Kuh-lah-na-pi  Tribe  of 

Pomo  Indians  (remains).  1 1 138 
Inventory  from  various  locations  in  Broome 

County.  NY.  12377 
Inventory  from  various  sites  jn  New  York. 
12.376  . 
Sitka  National  Historical  Park.  .AK— 
Russian  blacksmiths  hammer  (Katlian's 
Hammer)  and  Chilkai  robe  (Herring 
Rock  Robe).  111.^9 
Springfield  Science  .Museum.  .MA — 
Ceramic  elbow  pipe.  etc..  from  various 
locations  in  western  Massachusetts. 
11140 
Inventory  from  Santa  Barbara  County.  CA. 

2.3493.  2.U94 
Inventory  from  various  sites  in  Florida.  1 1 140 
Shell  beads  from  Shield's  Mound  Complex. 
FL.  12377 
UCLA  Fowler  Museum  of  Cultural  History.  Los 
Angeles.  CA — 
Inventory  from  Patterson.  C.\.  12378 
University  of  California.  Riverside.  CA — 
Inventory  from  Riverside  County.  C*.^.  20407. 

23495 
Inventory  from  Yucaipa.  San  Bernardino 
County .  CA.  2.M% 
University  of  Missoun-Columbia.  Museum  of 
Anthropology.  Columbia.  MO — 
Inventory  from  Saline  County.  MO.  1 1 142 
Waller  Elwood  Museum  and  Greater 

Amsterdam  Schcxil  District.  Amsterdam. 
NY- 
Inventory  from  Momgomen  County.  NY. 
11142 
Realty  actions:  sales,  leases,  etc.: 
Alaska.  3.5(X)3 
Maryland.  .^6583 
Virginia.  4795 
Reports  and  guidance  documents;  availability,  etc.: 
Historic  Residential  Suburbs  in  U.S.  (1830- 
1960):  multiple  property  documentation 
form.  25626       ,  ' 

National  Science  Foundation 

RILES 

Antarctic  meteorites;  collection  for  scientific 
research.  15378 

PROPOSED  RULES 

Semi-annual  agenda.  31 164 
NOTICES 

Agency  information  collection  activities: 

proposals,  submissions,  and  approvals,  .5937. 
7805.  8932.  8933.  89.^4.  12107.  12717. 
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I78;M).  19582.  23330.  26674.  37866.  38104. 
38398 
Antarciic  Conservation  Act  of  1978;  permit 

applications,  etc..  I486.  3899.  I294.'i.  I47I3. 
27866,  28840.  34421.  3.'i920.  38399 
Committees:  establishment,  renewal,  termination, 
etc.: 
Alan  T.  Waterman  Award  Committee  et  al.. 

37177 
Physical  Anthropology  and  Archaeology  Data 

Sharing  Advisory  Committee.  .^4659 
Proposal  Review  Panel  for  Social  and  Economic 
Sciences.  38725 
Meetings: 
Alan  T.  Watennan  Award  Committee.  7621 
Biological  Sciences  Advisory  Committee.  15246 
Business  and  Operations  Advisorv  Committee. 

12717.37178 
Computer  and  Information  Science  and 

Engineering  Advisory  Committee.  14264 
DOE/NSF  Nuclear  Science  Advisory 

Committee.  7621.  24024 
Education  and  Human  Resources  Advisory 

Committee.  22422 
Engineering  Advisory  Committee.  24509 
Environmental  Research  and  Education 

.Advisory  Committee.  14264 
Eujual  Opportunities  in  Science  and  Engineering 

Committee.  5665,  27111 
Geosciences  Advisory  Committee.  17968 
GPR.A  Performance  Assessment  Advisory 

Committee.  32557 
Mathematical  and  Physical  Sciences  Advisorv 

Committee.  2590.  11156 
National  Medal  of  Science  Committee.  27 1 1 2 
NSB  Public  Service  .Award  Committee.  5665 
NSF-NASA  National  Astronomy  and 

.Astrophysics  Advisory  Committee.  14434 
Polar  Programs  Office  Advisory  Committee. 

14264 
Proposal  review  meetings.  5665.  25.396 
Small  Busmess  Industrial  Innovation  Advisory 

Committee.  ,^4421 
Social.  Behavioral,  and  Economic  Sciences 
.Advisory  Committee.  25397 
Meetings:  Sunshine  Act.  3281.  5310.  10049. 

10.549.  23331.  25397.  271 12.  32558.  38105 
Senior  Executive  Service: 

Performance  Review  Board:  membership,  25644 

National  Security  Agency/Central 
Security  Service 

RULES 

Privacy  Act:  implementation.  28756 
PROPOSED  RULES 

Privacy  Act:  implementation.  8179 

National  Telecommunications  and 
Information  Administration 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  23287 
Electronic  Signatures  in  Global  and  National 
Commerce  .Act: 
Exceptions  review.  8877 
Utility  service  cancellation  notices  exception. 
4179 
Grants  and  (:ooperative  agreements;  availability, 
etfc.: 
Pan-Pacific  Education  and  Communications 

Experiments  by  Satellite  Program.  17354 
Public  Telecommunications  Facilities  Program. 

.10610.  15L54 
Technology  Opportunities  Program.  1 2678 


Meetings: 
Communications  technologies  convergence 

roundtable:  Voice  over  Internet  Protocol, 

2017 
Wireless  Innovations  Conference,  201 17 

National  Transportation  Safety  Board 

RULES 

Practice  and  procedures: 
Air  safety  enforcement  proceedings:  emergency 
determinations.  22623 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  204 1 1 
Meetings;  Sunshine  Act.  5666.  8051.  22742. 

317.33 

National  Women's  Business  Council 

NOTICES 

Meetings:  Sunshine  Act.  4524.  32780 

Natural  Resources  Conservation 
Servict 

RULES 

Loan  and  purchase  programs: 

Environmental  Quality  Incentives  Program, 
32337 
Support  activities: 
Technical  service  provider  assistance.  I4I3I 
Con;ection.  15335 

PROPOSED  RULES 

Loan  and  purchase  programs: 
Conservation  Security  Program.  7720.  13872 
Environmental  Quality  Incentives  Program, 
6655 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  7340 
Committees:  establishment,  renewal,  termination, 
etc.: 
Agricultural  Air  Quality  Task  Force.  23691 
Environmental  statements:  availability,  etc: 
Environmental  Quality  Incentives  Program, 

27519 
GIWW  Bankline  Restoration  Project,  LA,  2007 
Glen  Ellen  Subwatershed,  I  A,  24916 
Lingle-Ft.  Laramie  Water  Quality  Project.  WY. 

7763.  16258 
Little  Otter  Creek  Watershed.  MO.  23692 
Second  Creek  Watershed.  MS.  33907 
Upper  Knapps  Creek  Watershed.  WV.  7764 
West  Fork  Kickapoo  River  Watershed.  WL 

2749 
Williams  Creek  Watershed.  MO.  7.344 
Yellow  River  Watershed  Structures  Nos.  15  and 
17.  GA.  37114 
Environmental  statements;  notice  of  intent: 
Porter  Bayou  Watershed.  MS.  2007 
Williamson  River  Delta  Restoration  Project. 
OR.  4166 
Field  office  technical  guides:  changes: 
Indiana.  10437.  26285 
Iowa.  9046 
Michigan.  8876 
New  York.  33463 
Pennsylvania.  13668 
Tennessee.  8876.  11035,  3.3469 
Virginia.  23693 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Farmland  Protection  Program,  16253 
Reports  and  guidance  documents:  availability,  etc: 
National  Handbook  of  Con.servation  Practices; 
conservation  practice  standards,  new  or 
revised,  22675.  32458 


Navy  Department 

RULES 

Agency  regulations;  amendments.  2697 
Navigation.  COLREGS  compliance  exemptions: 

USS  BULKELEY.  5830 

USS  HOWARD.  5827 

USS  MASON.  5831 

USS  MUSTIN.  5829 

USS  PREBLE.  5828 

PROPOSED  RULES 

Privacy  Act:  implementation.  24904 
NOTICES 

Base  realignment  and  closure: 
Surplus  Federal  property — 

Naval  Air  Station.  Key  West.  FL.  27790 
Environmental  statements;  availability,  etc.: 
Marine  Corps  Base  Camp  Pendleton.  CA: 
advanced  amphibious  assault  vehicle. 
37805 
Military  family  housing.  San  Diego  region,  CA; 
meeting.  38315 
Environmental  statements:  notice  of  intent: 
Avon  Park  Air  Force  Range,  FL;  Navy  air- 
to-ground  training,  8745 
NASA's  John  C.  Stennis  Space  Center,  MS, 

9998 
Naval  Air  Weapons  Station  China  Lake,  CA. 
364 
Inventions.  Government-owned;  availability  for 
licensing.  .^018.  7108.  10213.  10449.  11812. 
13908.  17.359.  18198.  2.3444.  2.3445,  27790. 
28200.  31692.  32467.  33108.  3.M80,  35393, 
36545 
Meetings: 

Marine  Corps  University  Board  of  Visitors, 

17607 
Naval  Academy,  Board  of  Visitors.  12897, 

25585 
Naval  Postgraduate  School  Board  of  Advisors 

to  Superintendent.  2753 
Naval  Research  Advisory  Committee,  25356 
Ocean  Research  Advisory  Panel.  33108 
Planning  and  Steering  Advisory  Committee. 

1.599 
US,  Naval  War  College,  Board  of  Advisors 
to  President.  9999 
Patent  licenses:  non-exclusive,  exclusive,  or 
partially  exclusive: 
ADA  Technologies.  Inc.,  1051 
American  BioHealth  Group,  LLC.  14967 
Diversified  Technology  &  Development,  Inc.. 

32467 
Harbor  Offshore.  Inc..  28200' 
IBICUICorp..  Inc..  1 1813 
Radiant  Images  Inc..  14412 
Second  Sight.  LLC.  18198 
Shook- Argosy  Joint  Venture.  7108 
Star  Cyroelectronics.  35393 
Wartsila-Lips,  Inc.,  32467 
Privacy  Act: 

Systems  of  records.  24959.  24973.  24974, 
35655,  3.5657.  38025 

Neighborhood  Reinvestment 
Corporation 

NOTICES 

Meetings;  Sunshine  Act.  6972.  28.300 

Nuclear  Regulatory  Commission 

RULES 

Byproduct  material;  medical  use: 

Clarifications  and  amendments.  19321.  355.M 
Domestic  licensing  proceedings  and  issuance  of 
orders;  practice  rules: 

Official  records;  availability.  18836 
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Fee  schedules  revision;  94%  fee  recovery  (2003 

FY).  36714 
t^uclear  equipment  an4  material:  export  and 
import: 
Major  nuclear  reactor  components:  general 
impon  license.  31587 
iVoduction  and  utilization  facilities:  domestic 
licensing: 
Nuclear  power  plants:  decommissioning  trust 

provisions:  correction.  12571 
Power  reactor  site  or  facility:  partial  release  for 
unrestricted  use  before  NRC  approval  of 
license  termination  plan,  19711 
l^adiation  protection  standards: 
Radiation  exposure  reports:  personal  information 

labeling.  14307.  27903 
anomaly,  this  document,  which  published  March 
25.  2003.  shares  the  same  Federal  Register 
page  number  as  a  Presidential  Executive 
Order  published  on  March  24.  2003] 
^dioactive  materials:  shipments;  Tiling  and 
advance  notification  requirements.  14528 
Correction.  23574 
Source  material;  domestic  licensing:  .., 

Source  material  holdings:  reporting  requirements 
under  international  agreements.  10362 
Effective  date.  25281 
Spent  nuclear  fuel  and  high-level  radioactive 
waste:  independent  storage;  licensing 
requirements: 
Approved  spent  fuel  storage  casks:  list,  463. 

2686.  8445.  23183 
Event  notification  requirements,  3361 1 

^OPOSED  RULES 

3  yproduct  material:  medical  use: 

Clarifications  and  amendments.  19466 
^e  schedules  revision:  94%  fee  recovery  (2003 
FY).  16374 
Correction.  17987 
Nuclear  equipment  and  material:  export  and 
import: 
Major  nuclear  reactor  components;  general 
import  license.  31641 
'^actice  and  procedure: 
Regulator)'  analysis:  individual  requirements; 
treatment  criteria,  19162 
'  Txiuction  and  utilization  facilities:  domestic 
licensing:  | 

Risk-informed  categorization  and  treatme<it  of 
structures,  systems,  and  components  for 
nuclear  power  reactors,  265 1 1 
t^diation  protection  standards: 
Radiation  exposure  reports;  personal  inforrhation 

labeling.  14349 
Solid  materials  disposition  control; 

environmental  issues  scoping  process  and 
workshop.  9595 
i^dioactive  material;  packaging  and 
transportation: 
Safe  transportation  regulations:  public  meeting. 
37986. 
(^lemaking  petitions: 
ICN  Worldwide  Dosimeirj'  Service.  23618 
Nevada;  denied.  9023 

Correction.  37429 
Union  of  Concerned  Scientists  and  Mothers  for 
Peace.  35585 
iemi-annual  agenda.  31418 
Source  material;  domestic  licensing: 
Source  material  holdings:  reporting  requirements 
under  international  agreements.  10410 
',  l^nt  nuclear  fuel  and  high-level  radioactive 
waste;  independent  storage;  licensing 
requirements: 
Approved  spent  fuel  storage  casks:  list.  8472 

1  ^TICES 

,  ^ency  information  collection  activities; 

proposals,  submissions,  and  approvals.  2591. 
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5666,6783.8051.  10272.  11414.  1 1415. 

11594.  12718.  13335.  14434.  15005,  15246, 

16107.  19035.  19036.  20411.  23502.  24024. 

24509.  24764.  25397,  28035.  28036.  33538, 

36601.  37178.37571 
Certificates  of  compliance: 

United  States  Enrichment  Corp. — 

Paducah  Gaseous  Diffusion  Plant.  KY,  et  al.. 
27597 
Committees;  establishment,  renewal,  termination. 

etc.: 
(licensing  Support  System  Network  Advisory 

Review  Panel.  31734 
Reactor  Safeguards  Advisory  Committee.  1873 
Decommissioning  plans;  sites: 
Ft.  Detrick.  Frederick,  MD,  23163     , 
Green  Mountain  Ion-Exchange  Site.  WY.  392 
lo*a  State  University,  lA;  UTR-IO  research 

reactor.  38400 
Sequoyah  Fuels  Corp.  Uranium  Conversion 
Facility.  Gore.  OK.  20033 
Environmental  statements;  availability,  etc.: 
Air  Force  Department.  Brooks  AFB.  TX.  2078 
Amergen  Energy  Co..  LLC.  38400 
Aventis  Pharmaceuticals.  Inc..  36601 
BASF  Corp..  17840 
Carolina  Power  &  Light  Co..  25907 
Covance  Laboratories.  Inc..  28841 
Dow  Chemical  Co..  37178 
Duke  Energy  Corp..  393.  5054 
Duke  Power  Co.,  31735 
Entergy  Nuclear  Operations.  Inc..  15487 
Envirocare  of  Utah.  Inc..  394.  3281 
Exelon  Generation  Co..  LLC.  1069.  4249 
FirstEnergy  Corp..  13335 
Florida  Power  &  Light  Co..  32558 
Florida  Power  Corp..  5056.  25069  ' 
Foster  Wheeler  Environmental  Corp.,  38105 
Framatome  Advanced  Nuclear  Power,  Inc., 

24521 
General  Atomics.  8635 
H.C,  Stark,  Inc..  Coldwater.  Ml,  14265 
Indiana  Michigan  Power  Co.,  13336 
Kaiser  Aluminum  &  Chemical  Corp.,  34422 
Kerr  McGee  Corp..  35241 
Linguagen  Corp..  35012 
Maine  Yankee  Atomic  Power  Co..  6784.  9727 
Nextraiv.  37573 

Novartis  Pharmaceuticals  Corp.,  15247 
Nuclear  Fuel  Services.  Inc..  2452 1 
Nuclear  Management  Co..  LLC.  8052 
Omaha  Public  Power  District,  1873 
Pathfinder  Mines  Corp..  25070 
Praelux  Inc..  37573 
Protarga.  Inc..  38727 

PSEG  Nuclear.  LLC.  1213;  20412.  22742 
Radiac  Research  Corp..  17841 
Research  Medical  Center.  4249 
Savannah  River  Site.  SC — 

Mixed  oxide  fuel  fabrication  facility; 

construction  and  operation.  9738.  1 2720 
Saxton  Nuclear  Experimental  Corp.  et  al..  13733 
Schlumberger  Technology  Corp..  10550 
Southern  California  Edison.  2()033 
Teledyne  Brown  Engineering.  Inc..  28036, 

35921 
Tennessee  Valley  Authority.  3571 
Virginia  Electric  &  Power  Co..  35013 
Warner-Lambert  Co..  5056 
Environmental  statements;  notice  of  intent: 
Exelon  Generation  Co..  LLC.  12385.  12386 
Nuclear  power  plant  operating  license  renewal: 
review  process.  33209 
Export  and  import  license  applications  for  nuclear 
facilities  and  materials: 
General  Electric  Nuclear  Energy.  I(X)5I 


Nuclear 

SGL  Carbon,  LLC,  1874.  1875,  37033 
Transnuclear,  Inc..  200.34 
Westinghouse  Electric  Co..  1875 
Meetings: 

Byproduct  material:  medical  use.  2(X)34 
Clinton  site.  IL:  pre-application  early  site  permit 

meeting.  10052 
Construction  inspection  program  for  reactors; 

workshop.  34012 
Licensing  Support  Network  Advisory  Review 

Panel.  26678 
Medical  Uses  of  Isotopes  Advisory  Committee. 

14265 
National  Materials  Program  Pilot  Project: 

working  groups.  23163 
Nickel-Base  Alloy,  Vessel  Head  Penetration 

Conference.  1213 
North  Anna  site.  VA:  pre-application  early  site 

permit  meetings.  10052 
Nuclear  Wa.ste  Advisory  Committee.  10552. 
11879.  16578.  17414.  19038.  25398. 
25647.  34425,  35457 
Radiation  protection  standards:  solid  materials 
disposition  control;  environmental  issues 
scoping  process  and  workshop.  19232 
Radiation  Standards  Interagency  Steering 

Committee.  37867 
Reactor  Safeguards  Advisory  Committee.  2810, 
3052.  5666.  5667.  7150.  8528.  8529. 
105.52.  13338.  13971,  16107.  16579. 
19583.  19584.  25399.  25908.  27598. 
28842.  28843.  37868.  38^106, 
Source  Term  Modeling  Peer  Reviev^ 

Committee.  2811.  14266 
West  Valley  Citizen  Task  Force.  25908 
Yucca  Mountain.  NV:  potential  high-level  waste 
repositor> —    , 
Activities  overview.  26360 
Meetings;  Sunshine  Act.  797.  1875.  .3053.  4250. 
5667.  6972.  7810.  8785.  10276.  11595. 
12946.  14266.  15756.  17086.  18269.  19859. 
22743.  24025.  2.5648.  27598.  31736.  332 II. 
34659.  35921.  37574 
Operating  licenses,  amendments:  no  significant 
hazards  considerations;  biweekly  notices.  798. 
2796.  .3054.  5668.  7810.  10277.  12946. 
15756.  16313.  18269.  22744.  25648.  28843. 
31737.  33212.  34660.  37574 
Petitions:  Director's  decisions: 

AmerGen  Energy  Co..  LLC.  22422 
FirstEnergy  Nuclear  Operating  Co..  7622 
Regulatory  guides;  issuance,  asailability.  and 
withdrawal.  4524.  10552,  13338.  27598. 
34012.35014 
Repwrts  and  guidance  documents:  axailability.  etc.: 

Abnormal  occurrences;  annual  report  to 
•      ,     Congress.  19233 
Babcock  and  Wilcox  Reactors:  post  accident 
sampling  requirements  elimination: 
technical  specification  improvement. 
10052.  25664 
Backfit  guidance;  ftiel  cycle  facilities.  3SOI4 
Boiling  water  reactors;  scram  discharge  volume 
vent  and  drain  valves  actions:  technical 
specifications  improvement.  8637.  18294 
Consolidated  line  item  improNemcnt  pnxess; 
mode  change  limitations:  requirements 
modification;  technical  specification 
improvement;  model  application.  16579 
Control  room  habitability:  generic  letter.  36859 
Debris  blockage:  potential  impact  on  emergency 
sump  recirculation  at  pressurized-water 
reactors.  35741 
Decommissioning  reference  non-fuel-cycle 

facilities;  revised  analysis.  4801 
Early  site  permit  applications;  review  standard. 
132.  19038 
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19037 


5053 


Generic  letters — 

Steam  generator  tube  inspections; 
requirements.  25*^)9 
Goxemor's  designees  receiving  advance  notice 

of  nuclear  vvasic  transportation;  list.  38727 
Nuclear  Material  .S;itclv  and  Safeguards  Office: 

C(insolidaied  deconimissiuning  guidance:     • 

tlnancial  assurance,  recordkeeping,  and 

timeliness.  I4S7 
Panoramic  and  underwater  irradiators  authorised 

to  p»)ssess  greater  than  370 

TerraBecquerels  of  b>  product  material  m 

form  of  sealed  siUirces.  3545S 
Parameter  Estimation  for  Probabilistic  Risk 

Assessment  Handbook.  9098 
Potential  madvcrtenl^sposal  of  two  spent  fuel 

rods  at  Barnwell,  SC.  and  Hanlord.  WA. 

low-level  radioactive  waste  facilities;  safel> 

analyses,  588 
Power  Reactors;  Operator  Licensing 

Examination  Standards.  5312 
Reactor  coolant  pump  motor  flvwheel  j 

examination  for  Westinghouse  plants  using 

consolidated  hne  item  improvement 

process.  37590 
Spent  nuclear  fuel  transportation:  package 

performance  stud) ;  test  protocols; 

meetings.  85.W 
I'ranium  milling  licenses  tcmiination  in 

Agreement  Stales.  .^901 
Westinghouse  nuclear  steam  supply  system 

plants;  technical  specification  improvement 

to  extend  accumulator  completion  times: 

model  application.  1 1880 
Wisconsin:  regulatory  agreement  with  NRC. 

17086.  18297,  l'986().  22759 
'  Senior  Executive  Service: 

Performance  Review  Boards:  membership. 

15771 
AppikaUims.  heurinvi\.  ilflfmiinalKiiis.  etc.: 
Advanced  Medical  Imaging  &  Nuclear  Services, 

"10049.  17969.  24510 
.Air  Force  Depanment.  Eglin  Air  Force  Base, 

FL, 5311 
All  operating  power  reactor  licensees; 

safeguards  contingencv  plan  pri>cedures. 

1643.  24510.  24514.  24517 
AmerGen  Energy  Co..  LLC.  33207 
.Arizona  Public  Service  Co.,  6784 
BW  X  Technologies,  Inc..  8935_,  26675 
Calvert  Cliffs  .Nuclear  Power  Plant.  Inc 
Carolina  Power  &  Light  Co..  3566 
Connecticut  Yankee  .Atomic  Power  Co. 
Detroit  Edison  Co..  .^4422 
Dominion  .Nuclear  Connecticut.  Inc..  1487 
Duke  Power  Co..  6519 

Entergy  Nuclear  Operations.  Inc..  17412,  28,100 
Entergy  Operations.  Inc..  1 1 157 
Env  jrocare  of  Utah.  Inc.,  7,^99,  26359 
Env  iro-Test  Laboratories.  37572 
Exelon  Generation  Co..  LLC.  4800,  10273, 

25645.  28841 
Exelon  Generation  Co..  LLC.  et  al..  2.5644 
FirstEnergy  Nuclear  Operating  Co..  3.568.  3899. 

39(X).  24024 
Florida  Power  &  Light  Co..  4244.  4246 
Florida  Power  &  Light  Co.  cl  al..  1.S487 
Florida  Power  Corp..  27596 
Framatonie  .Advanced  Nuclear  Power.  Inc.. 

8936,  8938 
Global  Nuclear  Fuel-Ameritas,  LLC.  8940     j 
»    tlinman.  DonaW.  IJI.V) 

Hydro  Resources.  Inc..  6786  '  | 

Indiana  .Michigan  Power  Co..  15006  'I 

J.L.  Shepherd  &  Ass.x-iales.  .^010  I 

Maine  Yankee  Atomic  Power  Co..  1 8268  I 


Monro,  Linda.  11161 

Nuclear  Fuel  Services  Inc..  796.  S528.  26676 
*    Nuclear  Management  Co..  LLC.  2.^69.  3900. 
9725.  11163 
Pacific  Gas  &  Electric  Co.,  391.  3569.  33208 
Pathfinder  Mining  Co..  10275 
Power  Resources.  Inc.,  8941 
Pressurized  water  reactor  licensees.  7806,  13%8 
PSEG  Nuclcai-,  LLC,  2077.  16312^38725 
Rio  Algom  Mining  L.L.C..  3570    ) 
Sequoyah  Fuels  Corp.,  797,  I8268J35740 
South  Carolina  Electric  &  Gas  Co/.  14264 
.Southern  California  Edison.  31733 
Tennessee  Valley  Authority.  5938,J  1415, 

12382.  I27i8,  18712'        ' 
Union  Electric  Co..  18714 
United  States  Enrichment  Corp.  Inc..  17414 
Virginia  Electric  &  Power  Co..  1871.  15246 
Wcsiinghouse'Flectric  Co.  LLC.  8942,  I5(X)7 

Nuclear  Waste  Technical  Review 
Board 

NOTICES 

Meetings: 
Yucca  Mountain,  NV,  3054.  19863 

Occupational  Safety  and  Health 
Administration 

RILKS 

Construction  safety  and  health  standards: 
Crane  and  Derrick  .Negotiated  Rulemaking 

Advisory  Committee;  establishment.  35172 
Occupational  injuries  and  illnesses;  recording  and 

reponing  requirements.  38601 
Safety  and  health  standards; 
Grain  handling  facilities.  12301 
Powered  industrial  trucks.  32637 
Sarbanes-Oxley  .\cl  of  2(K)2:  implementation: 
Corporate  and  Criminal  Fraud  Accountability 
.Act;  discrimination  complaints;  handling 
procedures.  31860 
Wendell  H.  Ford  Aviation  Investment  and  Reform 
Act  for  21st  Century:  implementation: 
Discrimination  complaints;  handling  prixedures, 
14100  ,       - 

PROPO.SED  RULES 

Construction  safety  and  health  standards: 
Crane  and  Derrick  Negotiated  Rulemaking 
Advisorv  Committee,  inleni  to  establish. 
9036 
Occcupational  safety  and  health  standards: 
Walking  and  working  surfaces;  personal 
protective  equipment  (fall  protection 
systems),  23528 
Safety  and  health  standards,  etc.: 
Commercial  diving  operations.  1399 
Respiratory  protection — 

Assigned  protection  factors.  34036 
Controlled  negative  pressure  REDON  fit 
testing  protocol.  33887 
Standards  improvement  project  (Phase  III.  1023 
Heanng.  19472 
Shipy  ard  employ  ment  safety  and  health  standards: 
Fire  protection;  correction.  1808 

NOTICES 

Agency  information  collection  activiticj.; 

■  proposals,  submissions,  and  approvals.  .3038. 

11.592.  137.^2.  14260.  14262.  I.S484.  28299.  I 

35740  I 

Committees:  establishment,  renewal,  termination.  ! 

etc.:  j 

Ergonomics  National  .Advisory  Ct)mmiltee;  | 

meeting.  794  | 


Grants  and  cooperative  agreements:  availability, 
etc.:  , 

Susan  Harwood  Training  Program.. 32773 
Meetings: 
Construction  Safety  and  Health  Advisory 

Commitiee.  4240,  24018 
Ergonomics  National  .Advisory  Commitiee. 

2003 1 
Federal  sector  recordkeeping  requirements.  6783 
Occupational  Safety  and  Health  Federal 
I  ■  Advisory  Council.  I44.M) 

Occupational  Safety  and  Health  National 
Advisory  Committee,  6518,  35454 
Nationally  recognized' testing  laboratories,  etc.: 
Applied  Research  Labt)ratories.  Inc..  et  al.,  579 
Canadian  Standards  Association,  28033 
•Detroit  Testing  Laboratory,  Inc..  19855 
Intertek  Testing  Services  NA,  Inc.,  583,  I44.3Q., 

37026 
MET  Laboratories.  Inc..  37028 
NSF  International.  16311 
TUV  Product  .Services  GmbH,  3564.  198.56 
TUV  Rheinland  of  North  America,  Inc..  10269. 

37030 
Underwriters  Laboratories  Inc..  586,  14432 
Reports  and  guidance  documents:  availability,  etc: 
Ergonomics  for  prevention, of  musculo.skeletal 
disorders:  retail  grocery  store  guidelines. 
25068.  33536 
Meeting.  38393 

Occupational  Safety  and  Health 
Review  Commission 

NOTICES 

Rep<irts  and  guidance  documents:  availability,  etc.: 
Agency  Strategic  Plan  (2003-2008  FY).  26678 

Ocean  Policy  Commission 

NOTICES 

Meetings.  1214,  1.3735 

Office  of  Federal  Housing  Enterprise 
Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Office  of  Management  and  Budget 

See  .Management  and  Budget  Office 

Office  of  National  Drug  Control 
Policy 

See  National  Drag  Control  Policy  Office 

Office  of  the  Special  Counsel 

NOTICES 

Agency  information  collection  activities: 

proposals,  submissions,  and  approvals,  1 1442 

Office  of  United  States  Trade 
Representative 

See  Trade  Representative.  Office  of  United  States 

Overseas  Private  Investment 

Corporation  • 

NOTICES 

Agency  information  collection  activities: 

proposals,  submissions,  and  approvals.  2084. 

14435.  14714.  1.5008.  16593.  18.300,  26679. 

3.3212.  .34013. -'»7033 
Meetings:  Sunshine  Act,  816.  3283,  3902.  3903, 

1.5773,  18301,  19039.  27113.  37.593 
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parole  Commission 

RULES 

Federal  prisoners:  paroling  and  releasing,  etc.: 
District  of  Columbia  and  United  Stales  Codes: 
prisoners  serving  sentences — 
Military  prisoners:  mandatory  release,  16718 
District  of  Columbia  Code — 
Parolees  arrested  and  held  in  District  of 
Columbia  on  warrants  charging  them 
with  parole  violations:  revocation 
process.  3389  ■ 

Proposed  rules 

\  ederal  prisoners;  paroling  and  releasing,  etc.: 
District  of  Columbia  and  United  States  Codes; 
prisoners  serving  sentences — 
Conditions  for  release,  16743 

^OTICES 

Meetings;  Sunshine  Act.  6516.  8527.  35704 

i'atent  and  Trademark  Office 

I  ULES 

[  Tganization.  functions,  and  authority  delegations: 
Correspondence:  address  and  nomenclature 
changes.  14332 
Correction.  19371.  22772 
Ffatent  cases: 
Utility  and  plant  patent  applications;  elimination 
of  continued  prosecution  application 
practice,  32376 
fetents: 
Application  records;  electronic  maintenance, 

38611 
Invention  promoters;  complaints.  9551 

Proposed  rules 

[  Tganization,  functions,  and  authority  delegations: 
Power  of  attorney  practice  clarification  and 
assignment  rules  revision.  38258 
f^tent  cases: 
Fee  revisions  (2004  FY),  23092 
Official  patent  application  records;  electronic 

maintenance  implerhentation.  14365 
Patent  Cooperation  Treaty  application 

procedure;  revision.  32441 
Patent  statute;  changes  to  implement  2002  inter 
partes  reexamination  and  other  technical 
amendments.  22343 
iVademarks: 
Madrid  Protocol  Implementation  Act;  rules  of 
practice — 
International  applications  and  registrations; 
trademark-related  filings.  151 19 

»jOTICES 

^gency  information  collection  activities;  • 

proposals,  submissions,  and  approvals.  1442, 
2017.  7987.  8743.  10447,  12042.  14586. 
15437,  17356,  23287.  23288.  24443.  24727, 
32018 
iijommittees;  establishment,  renewal,  termination, 
etc.: 
Patent  Public  Advisory  Committee  and 

Trademark  Public  Advisory  Committee. 
16480 
"bients: 
Human  drug  products — 

Mexoryl  SX  (ecamsule);  interim  term 

extension.  36973 
Ranolazine;  interim  term  extension.  27787 
Reports  and  guidance  documents;  availability,  etc.: 
Acquisition  guidelines.  6120 
Electronic  Official  Gazette  of  Patent  and 

Trademark  Office-Patents:  Annual  Index. 
19519 
Official  Gazette  of  U.S.  Patent  and  Trademark 
Office-Trademarks;  change  in  publication 
format  from  paper  to  electronic.  37803 


.     Unity  of  invention  stindard  in  U.S.;  study  of 
"  changes  needed  to  implement.  27536 

Vessel  Hull  Design  Protection  Act;  report  to 
Congress;  public  hearing.  7350 

Peace  Corps 

PROPOSED  RULES 

Semi-annual  agenda.  31206 
Standards  of  conduct.  5857 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  20035. 
20036 

Pension  and  Welfare  Benefits 
Administration 

See  also  Employee  Benefits  Security 
Administration 

RULES 

Employee  Retirement  Incotiie  Security  Act: 
Blackout  period  notification — 
Civil  penalties  for  failure  to  provide  notice, 

etc.,  3729 
Temporary  suspension  of  right  to  direct  or 
diversify  investments  and  obtain  loans 
or  distributions.  3716 
Civil  monetary  penalties;  inflation  adjustment, 
2875     • 

PROPOSED  RULES 

Employee  Retirement  Income  Security  Act: 
Fiduciary  responsibility:  automatic  rollovers. 
992' 

NOTICES 

Agency  information  collection  activities:  • 

proposals,  submissions,  and  approvals,  3279 
Employee  benefit  plans:  prohibited  transaction 
exemptions: 
John  Hancock  Life  Insurance  Co.  et  al..  3040 
Northwest  Airlines.  Inc..  2578 

Pension  Benefit  Guaranty 
Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 

Interest  assumptions  for  valuing  and  paying 
benefits,  l%5,  7419,  12303.  18122. 
26206.  35294 

PROPOSED  RULES 

Government  Paperwork  Elimination  Act; 
implementation: 
Electronic  transactions:  filings,  issuances. 

computation  of  time,,  and  record  retention. 
7454 
Semi-annual  agenda,  31212 

NOTICES 

Agency  information  collection  activities;' 

proposals,  submissions,  and  approvals.  3902. 
3903.  1 1 163 
Employee  Retirement  Income  Security  Act: 
International  Longshoremen's  and 

Warehousemen's  Union-Pacific  Maritime 
Association  Pension  Plan;  special 
withdrawal  liability  rules;  approval.  35462 
Multiemployer  plans: 

Interest  rates  and  assumptions.  2084.  7622. 
1 2388.  1 830 1 .  2636 1 ,  35466 
Privacy  Act: 

Systems  of  records,  12389 
Single-employer  plans: 

Interest  rates  and  assumptions,  2084,  18301 
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Personnel 
Personnel  Management  Office 

RULES 

Employment: 

Homeland  Security  Act  of  2002; 
implementation — 
Severe  shortage  of  candidates  and  critical- 
hiring  needs;  Govemmentw  ide  human 
resources  flexibilities  (direct-hire 
authority,  etc.).  35265 
Excepted  service: 

Temporary  organizations.  24605 
Federal  Long  Term  Care  Insurance  Program.  5530 
Health  and  counseling  programs,  federal 
employees: 
Child  care  costs  for  lower  income  emplo\ees; 
agency  use  of  appropriated  funds.  14 1 27 
Health  benefits.  Federal  employees: 
Health  care  providers;  debarments  and 

suspensions;  administrative  sanctions.  5470 
Homeland  Security  Act;  implementation: 

Voluntary  separation  incentive  payments.  5529 
Pay  administration: 

Administratively  uncontrollable  overtime  pay. 
4681 
Pay  under  General  Schedule: 

Locality  pay  areas:  metropolitan  area  portion, 
19707 
Prevailing  rate  systems,  459,  460,  1515 

Correction.  19708 
Retirement: 

Homeland  Security  Act  of  2002—^ 

Voluntary  early  retirement.  35270 
Retirement  coverage  and  serv  ice  credit  elections 
for  current  and  former  nonappropriated 
fund  employees,  2175 

PROPOSED  RULES 

Basic  concepts  and  definitions  (general): 

regulatory  review;  plain  language,  38644 
Employee  responsibilities  and  conduct,  1987 
Group  life  insurance.  Federal  employees: 
Premium  rates  and  age  bands:  removal  from 
regulation.  17315 
Health  benefits.  Federal  employees: 

Health  care  providers;  financial  sanctions,  6649 
Practice  and  prcxedure: 

.Agency  regulations;  posting  notices.  10666 
Preference  eligibles  claims  submission; 
representative  recogiHtion;  removal  of 
regulations.  28806 
Semi-annbal  agenda.  3 1 1 84 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  589. 
1646.  2591.  5938.  7827.  10757.  1 1416. 
14715.  17969.  23503.  23504.  25399.  27599. 
14267 
Excepted  service:  . 
Schedules  A.  B.  and  C:  positions  placed  or 
revoked- 
Update.  590.  5687.  11416.  23504 
Federal  Employees'  Group  Life  Insurance 
Program: 
New  age  bands  and  premiums.  1657 
Meetings: 

Federal  Prevailing  Rate  Advisory  Committee. 
1070,  14715,  27.599 
Pay  under  General  Schedule: 
Basic  and  locality  pav  for  certain  federal 
employees:,,adjustments.  .34014 
Reports  and  guidance  documents;  availability,  dtc.: 
Information  Technology  Exchange  Program: 
operation  summarv'.  32780 

Senior  Executive  Serv  ice:  

Career  positions  reserved  during  2002;  list. 
11636 
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Postal 


Postal  Rate  Commission 

RULES 

Praciite  and  procedure:  ^ 

Electronic  tiling  of  documents  over  Internet — 
Minor  conforming  changes.  1 2588 
Temporar>  account  procedures,  46 

PROPOSED  RULES 

Practice  and  procedure: 
Postal  Ser\  ice  data  submissions;  periodic 
reponing  rules:  update.  2272 

NOTICES 

Domestic  rates,  fees,  and  injiil  classiflcations: 
Bulk  parcel  return  services:  2-year  experimental 

testing,  .U678 
Customized  Market  Mail.  14435 
Meetings: 

Industry  mail  innovations  and  emerging  mail 
strategies;  presentation.  1.5008 
Meetings;  Sunshine  Act.  1646.  2242.^ 
Rep«irts  and  guidance  documents;  availability,  etc.: 
Nonpostal  olfenngs;  rulemaking  petition; 
internal  review  report.  144.^7 
Visits  to  facilities.  7 1. SO.  12721 

Postal  Service 

RULES 

Board  of  Governors  bylaws: 
Regular  or  annual  meeting;  time  or  place 

change.  2S772 
[Ximesiic  Mail  .Manual: 

Bi'und  printed  matter;  flat-si/e  mail  co- 
packaging  and  co-sacking.  1.5055 
Combined  or  copailctizcd  periodicals  mailings: 

label  standards.  9'.)0() 
Delivery  and  signature  confirmation  services 

with  first-class  mail  and  package  services 

parcels.  34805 
Division  6.2  infectious  substances  and  other 

related  changfis;  revisions.  33858 
Outside-country  penodicals  co-palletization  and 

drop-ship  classification;  experimental 

testing.  4713 
Postage  meters;  * 

Manufacture  and  distribution;  authorization, 

2697 
Practice  and  procedure: 

Disposition  of  mail  withheld  from  delivery; 

CFR  correction.  19152 

PROPOSED  RULES 

Domestic  .Mail  Manual: 
.Alternative  addressing  formats  and  postage 

payment  options;  standardization.  32448 
Apartment  house  maillHixes;  design  standards; 

Concensus  Committee  establishment  and 

meeting.  5.''0 
Customized  M;u-ketMail.  27760 
Delivery  and  signature  confirmation  services 

with  first-class  and  package  services  mail, 

18174 
Nonprofit  standard  mitil  inatter;  eligibility 

requirements.  2.^937 

NOTICES 

Government  Pertomiance  and  Results  .Act; 
Five-year  strategic  plan^2(X)4-2(K)8);  revision 
and  update.  35467 
Meetings: 

Consensus  Committee,  3573 
Meetings;  Sunshine  Act.  4251.  8944,  14439,      • 

20188,  28.101 
Postal  programs: 

In-Person  Prtwfing  at  Post  Offices  program, 
35922 


Presidential  Documents 

PROCLAMATIONS 

Gambia,  Republic  of  The,  and  the  Demtxrratic 
Republic  of  Congo;  designations  under  the 
African  Growth  and  Opportunity  Act  (Pr(K. 
7657).  1.5921 
Governors  Island  National  Monument,  NY; 

establishment  (PriK-.  7647),  7053 
Trade: 

Generalized  System  of  Preferences;  modification 

of  duty-free  treatment  (Proc.  7637),  1951 
Rules  of  origin:  modification  under  the  Nonh 

.American  Free  Trade  Agreement  (Proc. 

76411,3163 
Special  chsvnimces: 

American  Heart  Month  (Proc.  7644).  6055 
American  Red  Cross  Month  (PrcK-.  7648),  10641 
Asian/Pacific  American  Heritage  Month  (Proc. 
•       7668).  23821 

Black  Music  Month  (Proc.  7687).  38167 
Canc-er  Control  Month  (Proc.  7655),  14887 
Centennial  of  Korean  Immigration  to  the  United 

States  (Pr(K.  7638),  2173 
Education  and  Sharing  Day.  U.S.A.  (Prix:. 

7662).  18081 
Fathers  Day  (Proc.  7686),  36447 
Flag  Dav  and  National  Flag  Week  (Proc.  7684), 

34775 
Greek  Independence  Day:  .A  National  Day  of 

Celebration  of  Greek  and  American 

Democracy  (PrcK-.  7654).  13805 
Honoring  the  Memory  of  the  Astronauts  Aboard 

Space  Shuttle  Columbia  (Proc.  7646).  6059 
Irish-American  Heritage  Month  (Proc.  7649). 

10643 
Jewish  Heritage  Week  (Proc.  7673).  24.333 
Law  Day,  U.S.A.  (Proc.  7670),  23825 
Loyalty  Day  (Proc.  7671 ).  23827    ' 
Martin  Luther  King.  Jr..  Federal  Holiday  (Proc. 

7W2).  3169 
Mothers  Day  (Prin;.  7674).  25277 
National  African  American  History  Month 

(Proc.  7645).  6057 
National  Charter  .Scho<ils  Week  (Proc.  7666). 

2.^021 
National  Child  .Abuse  Prevention  Month  {Proc. 

76.56).  1.5651 
National  Child's  Day  (Proc.  7683).  33339 
National  Colorectal  Cancer  Awareness  Month 

(Proc.  76.50).  10645 
National  Consumer  Protection  Week  (Proc. 

7643).  4887 
National  Crime  Victims'  Rights  Week  (Prw. 

76.59).  17253 
National  D.A.R.E.  Day  (Proc.  7661).  17875 
National  Day  of  Prayer  (Proc.  7672).  23829 
National  Defense  Transportation  Day  and 

National  Transportation  Week  (Proc.  7676). 

26197 
National  Donate  LiffeMonth  (Proc.  7658). 

16403  • 

National  Fair  Housing  Month  (Proc.  7664). 

I9I.\5 
*  National  Former  Prisoner  of  War  Recognition 

Day  (Proc.  7660).  17873 
National  Homeownership  Month  (Proc.  7685), 

36445 
National  Hurricane  Awareness  Week,  2003 

(Pri>c.*7678),  27427 
National  Maritime  Day  (Proc.  7680).  28687 
National  Mentoring  Month  (Proc.  76.36),  995 
National  Missing  Children's  Day  (Proc.  7682), 

31937 
National  Park  Week  (Proc.  7665),  19929 
National  Poison  Prevention  Week  (Proc-.  7653), 

13217 


National  Safe  Boating  Week  (Proc.  7677), 

26199 
National  Sanctity  of  Human  Life  Day;  (Proc. 

76.^9).  2409 
National  Volunteer  Week  (Proc.  7667),  23023 
Older  Americans  Month  (Proc.  7669),  23823 
Pan  American  Day  and  Pan  American  Week 

(Proc.  7663),  18831 
Peace  Officers  Memorial  Dav  and  Police  Week 

(Proc.' 7675).  26195 
Prayer  for  Peace,  Memorial  Day  (Proc.  7681 ), 

'  319.35 
Religious  Freedom  Day  (Proc.  7640).  2869 
Save  Your  Vision  Wee'k  (PrcK.  7652).  10649 
Women's  History  Month  (Proc.  7651).  10647 
World  Trade  Week  (Proc.  7679).  27889 

EXECUTIVE  ORDERS 

Bob  Ho[x;  American  Patriot  Award;  establishment 

(EO  1.3.^06).  33337 
Committees;  establishment,  renewal,  termination, 
etc.: 
Environmental  Health  Risks  and  Safety  Risks 
to  Children.  Task  Force  on;  amendment 
(EO  13296),  19931 
Intelligence  Oversight  Board;  increasing 

membership  (EO  13.301),  26981 
President's  Information  Technology  Advisory 
Committee  and  the  President's  Council  of  • 
.Advisors  on  Science  and  Technologv; 
extension  (EO  13.305).  32323 
Service  and  Civic  Participation.  President's 
Council  on;  establishment  (EO  13285), 
5203 
Energy-related  projects;  amendments  to  Executive 

Order  13212  (EO  13.302).  27429 
European  Central  Bank;  designation  under  the 
International  Organizations  Immunities  Act 
(EO  13.307),  33338 
Government  agencies  and  employees: 
Classified  national  security  information;  further 

amendment  (EO  13292),  15315 
Courts.  Federal;  facilitating  the  nomination  and 
appointment  of  judges  (EO  13300),  25807 
Federally  owned  historic  properties,  preservation 

and  management  (EO  1328^7).  10635 
Federal  Physicians  Comparability  Allowance 
Amendments  of  2000;  application  to 
certain  Foreign  Service  and  CIA  benefits 
systems  (EO  13297).  22565 
Hazardous  duty  incentive  pay.  aviation  career 
incentive  pay.  and  submarine  duty 
incentive  pay;  regulations  (EO  13294). 
15919 
Homeland  Security.  Department  of — 
Amending  executive  orders  in  connection 
with  establishment  (EO  13284).  4075 
Amendment  of  executive  orders  and  other 
actions  in  connection  with  the  transfer 
of  certain  functions  to  (EO  13286). 
10619 
Interagency  Group  on  Insular  Areas; 

establishment  (EO  13299).  2.5477 
Pay  rates  (EO  13282).  1133 
Rates  of  pay;  adjustment  (EO  1329U.  14.525. 
W  hite  House  Office;  Office  of  Global 
Communications;  establishment  (EO 
13283),  .3371 
Iraq: 
Confiscating  and  vesting  certain  Iraqi  property 

(EO  13290).  14.307 
Protection  of  the  DeveUipment  Fund  for  Iraq 
and  certain  other  property  (EO  13.303), 
31931 
Ouarantinable  communicable  diseases,  revised  list 

(EO  13295),  17255 
Superfund  implementation;  further  amendment  to 
E.O.  12580  (EO.  13.308).  37691 
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I  JIS.  Armed  Forces: 
Global  War  on  Terrorism  Medals:  establishment 

(Proc.  13289).  12567 
National  Defense  Service  Medal:  amendments 
to  Executive  Order  10448  (EQ  13293). 
15917 
1 J  VITA:  termination  of  national  emergency  (EO 

13298).  24857 
' '  jgoslavia:  termination  of  emergencies  and 

modification  of  Executive  Order  13219  (EO 
13304).  32315 
Zimbabwe:  blocking  property  of  persons 
undermining  democratic  processes  or 
institutions  (EO  13288).  11457 

I  LpMINISTRATIVE  ORDERS 
i  \.  ghanistan  and  Jordan:  drawdown  authorization 
(Presidential  Determination  No.  2003-15  of 
February  13.  2003).  10651 
i^ency  for  International  Development.  United 
Slates:  indemnity  relating  to  contracts 
aw  arded  for  the  reconstruction  of  Iraq.  1 9705 
^^^erbaijan:  extension  of  waiver  under  the 

FREEDOM  Support  Act  of  1992  (Presidential 
Determination  No.  2003- 1 2  of  January  1 7. 
2003).  3803 
Belarus:  continuation  of  waiver  authority 

(Presidential  Determination  No.  2003-25  of 
May  29.  2003).  35527 
(  irma: 
Continuation  of  national  emergency  (Notice  of 

May  16.  2003).  27425 
U.S.  policv  (Memorandum  of  March  28.  2003). 
17529 
Cbile:  notice  of  intent  to  enter  into  free  trade 

agreemem.(  Notice  of  January  29.  2003).  5199 
(Ftiina: 

Pedestal  actuator  imports  (Memorandum  of 

January  17.  2003).  3157 
Steel  wire  hanger  imports  (Memorandum  of 
April  25.  2003).  2.3019 
Cf  ba:  continuation  of  the  national  emergency 
relating  to  the  anchorage  and  movement  of 
vessels  (Notice  of  February  27.  2003).  9849 
fi^l  Timor:  security  assistance,  certification  and 
report  (Presidential  Delermindtion  No.  2003- 
19).  16167 
1[ifm  Security  and  Rural  Investment  .Act  of  2002: 
food  for  education  and  child  nutrition 
program,  establishment  (Memorandum  of 
March  11.  2003).  12569 
( ii  )v  ernment  agencies  and  employees: 

Department  of  Veterans  Affairs:  designation  of 
officers  to  act  as  Secretary  of  Veterans 
Affairs  (Memorandum  of  Februarv  12. 
2003).  10141 
Office  of  Personnel  Management:  designation 
of  officers  to  act  as  Director  ( Memorandum 
of  March  II.  2003).  12281 
IHn:  continuation  of  national  emergencv  (Notice 

of  March  12.  2003).  12563 
iHq: 
lAuthorization  for  assistance  (Presidential 
Determination  No.  2(X)3-18).  16165 
Delegation  of  functions  under  the  Emergency 
Wartime  Supplemental  Appropriations  Act. 
2003  (Memorandum  of  Mav  6.  2003). 
25275 

Suspension  of  the  Iraq  Sanctions  Act  and 
delegation  of  authority  (Presidential 
Determination  No.  2()03-23  of  May  7. 
2003).  26459  ' 

Jthisalem  Embassy  Act: 

Suspension  of  limitations  (Presidential 

Determination  No.  2(X)3  June  13., 2003). 
37387 
Lji^ya:  continuation  of  national  emergency  (Notice 
of  Januarv  2.  2003).  661 


^  Middle  East  peace  process;  continuation  of 

emergency  with  respect  to  terrorists  who 

threaten  to  disrupt  (Notice  of  January  20. 

2003).  3161 
Migration  and  Refugee  Assistance  Act  of  1962: 

availability  of  funds  (Presidential 

Determination  No.  2003- 1 7  of  March  20. 

2003).  1513.5785.  1504*3 
Narcotics  and  drugs:  determination  identifying 

major  drug  transit  or  major  illicit  drug 

producing  countries  (Presidential 

Determination  2003-14  of  January  30.  2003). 

5787 
Pakistan:  waiver  of  coup-related  sanctions 

(Presidential  Determination  No.  2603-16  of 

March  14.2003).  13803 
Palestine  Liberation  Organization:  waiver  of 

statutorv'  provisions  (Presidential 

DetermindtionNo.  2003-20  of  April  16. 

2003),  20327 
Russia: 
Chemical  weapons  destruciioji  facility,  waiver 
of  conditions  on  funds  (Presidential 
Determination  No.  2003-10  of  Jan.  10. 
2003).  2411 
Waiver  of  restrictions  on  assistance  (Presidential 
Determination  No.  2003-1 1  of  Jan.  10. 
2003).  2419 
Russian  Federation:  blocking  Govemmeni  property 

relating  to  disposition  of  highly  enriched 

uranium, from  nuclear  weapons  (Notice  of 

June  10.2003).  35149 
Serbia  and  Montenegro:  deiermination  on 

eligibility  to  receive  defense  articles  and 

services  (Presidential  Determination  .No. 

2003-22  of  May  6.  2003).  25809 
Sierra  Leone  and  Liberia:  continuation  of  national 

ertiergency  (Notice^jf  Januarv  16.  2003). 

2677 
Singapore:  notice  of  intent  to  enter  into  free  trade 

agreement  (Notice  of  January  29.  2003).  5201 
Sudan:  determination  under  the  Sudan  Peace  Act 

(Pre^dential  Dcterminaion  No.  200.V2I  of 

April  21.  2(X)3).  20329 
Tibet:  report  to  Congress  on  negotiations 

(Memorandum  of  Ma)  7.  2003).  26457 
Vietnam:  continuation  of  waiver  authorilj' 

( Presidential  Determination  No.  2003-24  of 

May  29.  2(X)3).  35525 
Western  Balkans:  jcontinuation  of  emergency  • 

(Notice  a#Ji4ic  20.  2003).  37389 

Presidio  Trust 

PROPOSED  RULES      ' 

Semi-annual  agenda.  31216 
NOTICES 
Meetings: 
.  Board  of  Directors.  33213 

Prisonis  Bureau 

RULES  ' 

Inmate  control,  custody,  care,  etc.: 
Admission  and  Orientation  Program:  regulations 

removed.  5563 
Aliens:  release  graluities.  transportation,  and 

clothing.  .34299 
Emergency  operations.  1 8544 
Release  transportation  regulations:  release 

gratuities:  clarification.  34301 
Visiting  regulations:  prior  relationship.  106.56 
Volunteer  community  service  projects.  19149 

PROPOSED  RULES 

Freedom  of  Information  Act:  implementation: 
Removal  of  rules.  25545 


■\. 


Railroad 

Inmate  control,  custody,  care,  etc.: 
Good  conduct  time:  aliens  with  confirmed 
orders  of  deportation,  exclusion,  or 
removal.  37776 
Privacy  Act:  implementation: 
Removal  of  rtiles.  25545 

NOTICES 

Inmate  control,  custody,  care,  etc.: 

Incarceration  for  Federal  inmates:  annual 
determination  of  average  cost.  19228 

Program  Support  Center 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Information  technology  and  human  resources 
restructuring.  8040.  1 1633 

Public  Debt  Bureau  ^ 

See  Fisotl  Service  » 

'l  NOTICES 

Agcncv  information  collection  activities: 

proposals,  submissions,  and  approvals.  654^. 
6543.  11628.  11629.  1 16.m  11631.  35485. 
35486,  35487.  35488.  35489  t 

Privacy  Act:  .  . 

.•  Systems  of  records.  34486 

Public  Health  Service 

NOTICES 

Meetings: 

National  Toxicology  Program — 
Center  for  Evaluation  of  Risks  to  Human 
Reproduction:  thyroid  hormones  and 
reproduction;  workshop.  8042 
Genetically  m(xiified  rodent  mtxlcls  for----, 
cancer  hazard  identification:  substances  "'^ 
selection  for  study  and  interpreting  and 
communicating  results.  381 
Scientific  Counselors  Board.  18666 
National  Toxicology  Program: 
Carcinogens  Report.  Eleventh  Edition — 
Agents,  substances,  mixtures,  and  exposure 
circumstances  for  listing  or  delisting. 
.3033       '  ^ 

Center  for  Evaluation  of  Risks  to  Human 
Reproduction — 
Ethylene  glycol  and  propylene  glycol; 

developmental  and  reproductive  toxicity: 
expert  panel  reports.  26325 
Fluoxetine  hydriKhloride  and  aery  lamide: 
expert  panel  evaluation.  19215 
Reports  and  guidance  documents:  availability,  etc.: 
National  Toxicology  Program — 
Annual  Plan.  15471 

Potential  endocrine  disruptors  detection:  In 
Vitro  test  methods:  alternative  meihcxls 
validation.  33171 
Potential  Human  Repr(xlucti\e  and 

Developmental  Effects-of  Di-n-Butyl 
Phthalate:  monograph.  12928 

Railroad  Retirement  Board  > 

RULES 

Railroad  Retirement  Act: 

Reconsideration  and  appeals  request'^: 

procedures  clarification;  correction.  6820 

PROPOSED  RULES 

Railroad  Reiircmeni  Act: 

Disability  earnings  determinations.  34.'<4I 
Semi-annual  agenda.  31220  * 

NOTICES 

Agency  information  collection  activities: 

^proposals,  submissioiis.  and  approvals.  591, 
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39()3.  6226,  7623,  8533.  10553.  1 1 IW, 
12721.  13339.  15008.  17415.  17841.  17969; 
18716.  23331,  27866.  28301.  32780.  33747. 
38|p7 
Meetings: 

Actuarial  Advisory  Committee.  25071 
Meetings;  Sunshine  Act,  1 7683 
Privacy  Act: 
Computer  matching  programs.  10057 
Svstems  of. records.  34014 


Reclamation  Bureau 

RLLES 

Public  conc^uct  on  Reclamation  lands  and  projects. 
16214 

NOTICES 

Agency  information  collection  activities;    ■ 

proposals,  submissions,  and  approvals.  12932. 
18261.  27587.  27.588.27590 
Central  Valley  Project  Improvement  Act: 
Water  management  plans:  evaluation  criteria. 
24754 
Closure  of  public  lands: 

California.  19224 
Closure  orders: 

California:  kit  fox  mitigation  area.  5307 
Folsom  Lake.  CA.  11876 
Nimbus  Dam  and  power  plant.  CA.  4796 
Contract  negotiations: 
Tabulation  of  water  service  and  repayment: 
quarterly  status  report.  97 1 5.  22736 
Environmental  statements:  availability,  etc.: 
Central  Valley  Improvement  Project.  CA:  water 
dedication  for  San  Francisco  Bay/ 
Sacramento  San  Joaquin  Delta  Estuary,  128 
Columbia  Basin  Project.  WA:  Banks  Lake 
Drawdown.  1196.  12713 
En\  ironmental  statements:  notice  of  intent: 
California;  Trinity,  River  Mainstem  Fishery       ^ 

Restoration  Program.  35910 
Folsom  Lake  State  Recreation  Area.  CA.  2573 
Fresno  and  Madera  Counties.  CA;  Millerton 
Lake  Resource  .Management  Plan  and 
General  Plan.  5307 
Humboldt  Project  Conveyance,  NV.  8924 
Klamath  Project.  OR  and  CA.  23761 
Merced  County.  C.\:  San  Luis  Resenoir  and 
Los  Banos  Creek  State  Recreation  Area. 
6509 
Meetings: 
California  Bay-Delta  Public  Advisory 

Committee.  10032.  25626 
Glen  Canyon  Dam  Adaptive  Management  Work 
Group,  1197.  11143.  14697.  25627,  35701 
Reports  and  guidance  documents;  availability,  etc.: 
Central  Valley  Project  Improvement  Act;  Ten- 
Year  Report  and  10  Years  of  Progress 
report.  36837 
Colorado  River  reservoirs;  coordinated  long- 
range  operating  criteria;  review.  4230 
Colorado  River  water  usage;  Imperial  Irrigation 
District;  recommendations  and 
determinations.  22738 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Refugee  family  enrichment  projects; 

discretionary  funds,  34617 
Refugee  Microenterprise  Development  Program. 
3837  r 


Regulatory  Information  Service 
Center 

PROPOSED  RULES 

Introduction  to  Unified  Agenda  of  Federal 

Regulatory  and  Deregulatpry  Actions.  29975 

Research  and  Special  Programs 
Administration 

RULES 

Hazardous  materials: 

Hazardous  materials  security  plans;  reporting 
and  recordkeeping  requirements.  31627 
Hazardous  materials  transportation — 
Cargo  tank  motor  vehicles;  construction  and 

maintenance  requirements.  19258 
DOT  specification  cylinders;  maintenance, 
requalification,  repair,  and  use 
requirements.  24653.  32679 
Harmonization  with  UN  recommendations. 
International  Maritime  Dangerous  Goods 
Code,  and  International  Civil  Aviation 
Organization's  technical  instructions. 
1013 
Intermodal  portable  tanks  on  transport 

vehicles;  unloading.  32409 
Materials  transported  by  aircraft;  information 

availability.  14341 
Offerors  and  transporters:  security 

requirements.  14510 
Security  requirements.  23832 
Registration  fees;  temporary  reduction.  1342 
Organization,  functions,  and  authority  delegations: 

Administrator:  definition.  1 1 748 
Pipeline  safety: 

Hazardous  liquid  transportation — 
Operator  personnel  qualification  rules; 

meeting.  56 
Required  repairs  delayed  by  need  to  obtain 
permits:  alternative  mitieation  measures. 
35574 

PROPOSED  RULES 

Hazardous  materials: 
Hazard  communication  requirements  changes; 
■  labels  and  placards  specifications  for 
materials  poisonous  by  inhalation; 
revisions.  34880 
Hazardous  materials  transportation — 
Cargo  tank  motor  vehicles  transporting 
flammable  liquids:  external  product 
piping;  safety  requirements.  6689 
Miscellaneous  amendments.  2734 
Regulatory  Flexibility  Act  Section  610  and  plain 
language  reviews,  16751 
Pipeline  safety: 

Hazardous  liquid  transportation: — 
Gas  transmission  pipelines;  integrity 

management  in  high  consequence  areas, 
4278,  6385,  9966.  13249.  17594 
Liquified  natural  gas  facilities;  safety  standards. 
23272 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approsals.  5972, 
19248,  33759.  3.5944 
Hazardous  materials: 
Applications:  exemptions,  renewals,  etc..  6(X), 
4540,  4541,  8956.  8957.  15795,  23179. 
23356.  28883.  37894.  37895 
Carry-on  or  checked  baggage;  formal  « 

interpretation.  9735 
Exemption  applications  delayed:  list.  606 
Hazardous  materials  transportation: 

Explosives  transportation  by  rail,  34470 


Safety  advisories — 
Compressed  gas  cylinders;  unauthorized 
marking,  37893 
Meetings: 

International  standards  on  transport  of 

dangerous  goods,  32579 
Pipeline  Safety  Advisory  Committee,  1 1 176. 

23357,  25682 
Pipeline  safety — 
Personnel  qualification.  7168.  12736,17722   ' 
Pipeline  communications  (natural  gas-  and 
hazardous  liquid  pipelines).  155, 
Radioactive  materials  safe  transportation,  34695 
Pipeline  safety: 

Advisory  bulletins — 

Hazardous  liquid  pipeline  mapping:  digital 

mapping  data  updates,  3092 
National  Pipeline  Mapping  System;  data 
submission,  5338 
Hazardous  liquid  transportation^ 

Hazardous  Liquid  Pipeline  Operator  Annual 
Report  Form.  28884 
National  Pipeline  Mapping  System,  23357 
Waiver  petitions — 

Duke  Energy  Gas  Transmission  Co.,  35051 
Reports  and  guidance  documents;  availability,  etc.: 
Excess  flow  valve  installation  on  gas  service 
lines;  cost-benefit  study.  1 1 177 

Rural  Business-Cooperative  Service 

RULES 

Program  regulations: 

Farm  Security  and  Rural  Investment  Act — 

General  credit  provisions.  7693 
Loan  and  grant  program  funds;  allocation 
methodology  and  formulas.  14527 
Correction.  17153 

PROPOSED  RULES 

Program  regulations: 

Farm  Security  and  Rural  Investment  Act  of 
2002;  implementation — 
Loan  eligibility^rovisions,  17316 
Minor  Program  loans.  17320 
Servicing  and  collections — 

Farm  loan  programs  account  -servicing 
f)olicies;  30-day  past-due  period 
elimination,  1 170 
Value-added  producer  grants  and  agricultural 
innovation  centers,  35321 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  1812. 
3229,  6400,  23102,  27780,  33469,  33470. 
37795 
Grants  and  cooperative  agreements;  availability, 
etc.: 
1 890  Land  Grant  institutions  Rural 
Entrepreneurial  Program  Outreach 
J,  Initiative.  25321 
Renewable  Energy  Systems  and  Energy 

Efficiency  Improvements  Program.  17009, 
27013 
Rural  Business  Enterprise  Program,  17598 
Rural  Business  Opportunity  Program,  17600 
Rural  Cooperative  Development  Program, 

25563 
Rural  Economic  Development  Loan  and  Grant 
Program:  maximum  dollar  amount  on 
awards,  32.30 
State  Rural  Development  Council;  recognition 

applications,  8198 
University  Value-Added  Research  Program. 
27520 
Loan  guarantee  authority:  maximum  portion 
available  (2003  FY).  2751.  12032 
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Ibiral  Housing  Service 

I CULES 

l>irect  final  rulemaking;  policy  statement,  14889 
i  togram  regulations: 
Farm  Security  and  Rural  Investment  Act — 

General  credit  provisions,  7693 
Loan  and  grant  program  funds;  allocation 
methodology  and  formulas,  14527 
Correction,  17153  *■ 

PROPOSED  RULES 

{Guaranteed  Rural  Rental  Housing  Program: 

Secondary  mortgage  market  participation,  34552 
i  lulti-family  housing  programs: 
Direct  multi-family  housing  loans  and  grants, 
32872 
Program  regulations: 
Farm  Security  and  Rural  Investment  Act  of 
2002;  implementation — 
Loan  eligibility  provisions,  17316^ 
Minor  Program  loans,  17320 
Servicing  and  collections — 
Farm  loan  programs  account  servicing 
policies;  30-day  past-due  period 
elimination,  1 170 
\Value-added  producer  grants  and  agricultural 

innovation  centers,  35321 
»^OTICES 
^gency  information  collection  activities; 

proposals,  submissions,  and  approvals.  1812, 
1815,6400,9046,  12032,  15148,  15149, 
18194,  201 1 1,  23102,  24430,  33469.  33470, 
33471,37795 
grants  and  cooperative  agreements;  availability, 
etc.: 
Multi-family  and  single  family  housing 

programs.  26928 
Rural  Housing  Demonstration  Program,  37453 
Section  5 1 4  Farm  Labor  Housing  Loans  and 
Section  516  Farm  Labor  Housing  Grants 
for  Off-Farm  Housing,  5866,  26941,  37455 
Section  515  Rural  Rental  Housing  Program, 

26941 
Section  533  Housing  Preservation  Program, 

26943 
Section  538  Guaranteed  Rural  Rental  Housing 
Program,  4166,  26943 

Rural  Telephone  Bank 

NOTICES 

Meetings;  Sunshine  Act,  23280 

Rural  Utilities  Service 

RULES 

Electric  loans: 
Principal  and  interest;  payment  extensions, 

37952 
Useful  life  of  facility  determination,  24335 
1  "i  ogram  regulations: 
Farm  Security  and  Rural  Investment  Act — 

General  credit  provisions.  7693 
Loan  and  grant  program  funds;  allocation 
methodology  and  formulas.  14527 
Correction.  17153 
I  ijiral  Broadband  Access  Loans  and  Loan 
Guarantees.  4684 
Technical  correction,  8989 
'  ■(  ilecommunications  specifications  and  standards: 
Materials,  equipment,  and  construction — 
Voice  Frequency  Loading  Coils  (PE-26); 
RUS  Bulletin  345-22  rescission,  7897 
#kOPOSED  RULES 

Environmental  policies  and  procedures,  1988 
Program  regulations: 
Farm  Security  and  Rural  Investment  Act  of 
2002;  implementation — 
Loan  eligibility  provisions,  17316 


Minor  Program  loans,  17320 
Servicing  and  collections — 
Farm  loan  programs  account  servicing 
policies;  30-day  past-due  period 
elimination,  1170 
Value-added  producer  grants  and  agricultural 
innovation  centers,  35321 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  1812, 
6400,  13894,  15148,  17018,  20369,  20370, 
23102,  25566.  26286.  26287,  27984,  33469, 
33470.  34904,  37795 
Environmental  statements;  availability,  etc.: 
Brazos  Electric  Power  Cooperative.  Inc.,  4984 
Georgia  Transmission  Corp.,  1815,  19778 
Lawrence  County  Generation  Project,  IN, 

14577,  34904 
Tri-State  Generation  &  Transmission 
Association.  Inc.,  12664 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Distance  Learning  and  Telemedicine  Loan  and 
Grant  Program.  9973 
Applications,  hearings,  determinations,  etc.: 
Rural  Broadband  Access  Loans  and  Loan 
Guarantees  Program.  4753 

Saint  Lawrence  Seaway  Development 
Corporation 

RULES 

Seaway  regulations  and  rules: 
Automatic  Identification  System  transponder. 
9549 
Correction,  11974 
Stem  anchors  and  navigation  underway.  36748 
Tariffof  tolls.  22614 

PROPOSED  RULES  ^ 

Seaway  regulations  and  rules: 
Stem  anchors  and  navigation  underway.  25546 
Tariff  of  tolls.  12644 

NOTICES 

Meetings: 
Advisory  Board,  32169 

Science  and  Technology  Policy  Office 

NOTICES 

High  End  Computing  Task  Force;  information 

request,  25888    ' 
Meetings: 
President's  Council  of  Advisors  on  Science  and 
Technology,  8608,  32037 

Secret  Service 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  33730 

Securities  and  Exchange  Commission 

RULES 

Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation — 
Broker-dealers;  customer  identification 

programs,  25 1 1 3 
Mutual  funds;  customer  identification 
programs,  25131 
Electronic  Data  Gathering,  Analysis,  and  Retrieval 
System  (EDGAR): 
Filer  Manual;  update  adoption,  24345 
Financial  reporting  matters: 
Staff  accounting  bulletins;  codification  update, 
26840 
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SEC 

Investment  advisers: 

Proxy  voting,  6585 
Investment  companies: 

Assets  with  securities  depository;  custody.  8438 
Portfolio  and  subadviser  affiliates;  transactions, 

3M2 
Proxy  voting  policies  and  records  disclosure  by 
registered  management  investment 
companies.  6564 
Research  and  development  companies; 

nonexclusive  safe  harbor  from  investment 
company  definition.  37046 
Sarbanes-Oxley  Act  of  2002;  implementation — 
Management  investment  company  shareholder 
reports  certification  and  designation  as 
Exchange  Act  periodic  reporting  forms; 
disclosure.  5348 
Organization,  functions,  and  authority  delegations: 

Director.  Market  Regulation  Division,  1 2780 
Securities: 

Administrative  proceedings.  35787 
Annual  and  quarterly  reports;  acceleration  of 
periodic  filing  dates  and  disclosure 
concerning  web  site  access  to  reports; 
cnaection.  17880 
Auditor  independence;  requirements 

Correction.  15354 
Banks,  savings  associations,  and  savings  banks; 
definition  of  terms  and  specific 
exemptions.  8686 
Broker-dealer  records  electronic  storage; 

interpretive  guidance.  25281 
Brokers  and  dealers;  books  and  records 

requirement;  interpreution,  15354.  32308 
Financial  statements:  improper  influence  on 

conduct  of  audits.  3 1 820 
0)st  securityholders;  transfer  agent 

requirements;  technical  amendment.  14315 
Proxy  voting  policies  and  records  disclosure  by 
registered  management  investment 
companies,  6564 
Registration  requirements  and  exemption  for 

standardized  options.  188 
Regulation  analyst  certification.  9482 
Sarbanes-Oxley  Act  of  2002;  implementation — 
Attorneys;  professional  conduct  standards; 

implementation.  62% 
Auditor  independence:  requirements.  6006 
Audits  and  reviews;  relevant  records.  4862 
Disclosure  requirements.  5110,  15353 
Listed  company  audit  committees;  standards, 

18788 
Management  investment  company  shareholder 
reports  certification  and  designation  as 
Exchange  Act  periodic  reporting  forms; 
disclosure,  5348 
Non-generally  accepted  accounting  principles 
(GAAP)  financial  measures,  conditions 
for  use;  and  pension  fund  blackout 
periods,  insider  trades  restriction.  4820. 
15939 
Off-balance  sheet  arrangements  and  aggregate 
contractual  obligations;  disclosure 
requirements.  5982 
Pension  fund  blackout  periods;  insider  trades 
restriction,  4338 
Securities,  etc.: 
Electronic  filing  and  Web  site  posting  for  Forms 
3,  4,  and  5;  statutory  mandate,  25788 
Correction,  37044 
Sarbanes-Oxley  Act  of  2(X)2;  implementation — 
Exchange  Act  periodic  reports;  inclusion  of 
management's  report  on  internal  control 
over  financial  reporting  and  certification. 
36636 

PROPOSED  RULES 

Investment  advisers: 
CompliaiKe  programs,  7038 
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SEC 


Investment  companies: 

Compliance  programs,  7038 

Registered  management  investment  companies; 
shareholder  reports  and  quarterly  portfolio 
disclosure.  160 

.    Sarbanes-Oxley  Act  of  2002;  implementation — 

Exchange  Act  reports;  disclosure  certification, 
15600  i    * 

Practice  and  procedure: 

Administrative  proceedings;  timeliness,  8138 

Securities: 

Consolidated  Tape  Association;  participant  fee 
exemptions,  15688 

Nasdaq-listed  securities;  uniform  trading  rules; 
petition,  27722 

Registered  transfer  agents;  recordkeeping 
requirements,  36951 
•   Sarbanes-Oxley  Act  of  2002;  implementation — 

Attorneys;  professional  conduct  standards; 
implementation.  6324 

Exchange  Act  reports;  disclosure  certification, 
15600 

Listed  company  audit  committees;  standards, 
2638 

Semi-annual  agenda,  31434 
NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  591, 
816.  1646.  2085.  2086.  2087,  2088,  3055, 
3904,  5939,  6972,  6973,  7151.  7152,  7153, 
7154,  7623,  8313,  972^^108,  12391, 
12392,  12722,  14715,  14716,  14717,  15249, 
15488,  16107,  16108.  16313.  16846,  17105, 
17416.  17683,  19239,  19584,  19585,  19586, 
•     19587,  20188,  20189,  23506,  24765.  25667. 
25912.  25913.  27113.  27600,  27601,  27602. 
31737,  32781,  34015,  34016,  35242,  35468, 
35469,  36602,  36860,  37033.  37179 

Consolidated  Tape  Association  and  Quotation 
Plans;  amendments,  8314 

Intermarket  Trading  System;  plan  amendments, 
16319,23784 

Investment  Company  Act  of  1940: 

Deregistration  applications — 

Cathay  Securities  Fund.  Inc.,  et  al.,  10758 

John  Hancock  Cash  Reserve,  Inc.,  et  al., 
16320 

Merrill  Lynch  Emerging  Markets  Debt  Fund, 
Inc..  et  al.,  33747 

North  American  Funds  et  al..  6230 

Strong  Balanced  Stock  Fund,  Inc.,  et  al., 
24026 


Exemption  applications — 
AB  Funds  Tnist  et  al.,  34680 
American  Performance  Funds  et  al.,  3661 1 
American  United  Life  Insurance  Co.  et  al., 

3284 
ARK  Funds  et  al.,  6520 
Claymore  Securities,  Inc.,  et  al.,  27603 
Commerce  Funds  et  al.,  23164 
Dresdener  Bank  AG  et  al..  36602 
Eaton  Vance  Variable  Trust  et  al.,  8944 
Evergreen  Ventures  LLC  et  al.,  237 1 
Franklin  Gold  and  Precious  Metals  Fund  et 

al.,  .36607 
FSA  Capital  Management  Services  LLC, 

16321 
Great- West  Life  &  Annuity  Insurance  Co.  et 

al.,  7401  r 

Huntmgton  VA  Funds  et  al.,  15773 
iShares  Trust  et  al.,  15010 
JNL  Series  Trust  et  al.,  12964 
LB  Series  Fund  Inc.  et  al..  4801 
Mainstay  FUnds  et  al..  27867 
Manufacturers  Investment  Trust  et  al.,  24766 
Mertill  Lynch  Investment  Managers,  L.P.,  et 

al.,  14267 
Nationwide  Life  Insurance  Co.  et  al.,  4803 
Neuberger  Berman  Equity  Funds  et  al.,  1071 
Oppenheimer  Select  Managers  et  al.,  7 154 
Pacific  Life  Insurance  Co.  et  al.,  1 8302 
PowerShares  Exchange-Traded  Fund  Trust  et 

al..  11598 
Pruco  Life  Insurance  Co.  et  al.,  18306 
Prudential  Insurance  Co.  of  America  et  al.. 

17684 
Robertson  Stephens,  Inc.,  et  al.,  2376 
Rydex  ETF  Trust  et  al.,  10553 
SAFECO  Common  Stock  Tnist  et  al.,  15013 
SEI  Index  Funds  et  al.,  22423 
Societe  Generale  et  al.,  33541 
System  Capital  Corp.  et  al.,  3905 
T.  Rowe  Price  Balanced  Fund,  Inc.,  et  al., 

13340 
TCW  Pr^er  Funds  et  al.,  7625 
Timothy  Plan  et  al.,  13736 
Vanguard  Convertible  Securities  Fund  et  al.. 

33538 
Van  Kampen  Funds  Inc.  et  al.,  1489 
Van  Kempen  Investment  Advisory  Corp.  et 

al.,  6786 
Vision  Group  of  Funds  et  al.,  7827 
Order  applications — 

Diamond  Hill  Funds  et  al..  33213 

Gladstone  Capital  Corp.,  1490 

John  Hancock  Life  Insurance  Co.  et  al., 

18.308 
Lincoln  National  Life  Insurance  Co.  et  al.. 

8951 
National  Life  Insurance  Co.  et  al.,  17692 
Principal  Life  Insurance  Co.  et  al..  17842. 

17845 
Travelers  Insurance  Co.  et  al.,  4251 
Wells  Fargo  Funds  Trust  et  al.,  22763 
Shares  substitution  applications— 

Allianz  Life  Insurance  Co.  of  North  America 

etal.,  13343 
CUNA  Mutual  Life  Insurance  Co.  et  al.,  . 

17115 
I  incoln  Benefit  Life  Co.  et  al.,  13342 
Metropolitan  Life  Investors  USA  Insurance 

Co.  etal.,  17106 
Sage  Life  Assurance  of  America,  Inc.,  et  al., 

24524 
Joint  Industry  Plan: 

International  Securities  Exchange,  Inc.,  et  al., 

6524,  37869 
Philadelphia  Stock  Exchange,  Inc.,  et  al.,  5313 


Meetings: 

Hedge  funds;  roundtable  discussions.  15488 
Securities  laws  uniformity;  annual  conference, 
14439 
Meetings;  Sunshine  Act,  395,  1492,  2378,  2811, 
3062,  .5058,  5941,  6231,  6526,  6788,  9729, 
11418,  12392,  12723,  13972,  15015,  15249, 
16847,  17848,  19240,  20189,  20413,  22764, 
23167,  23332,  24775,  25071,  26361,  27114, 
27605,  28302,  28865,  32142.  32781.  34017. 
35741,. 36860,  37034 
Options  Price  Reporting  Authority: 

Consolidated  Options  Last  Sale  Reports  and 
Quotation  Information;  Reporting  Plan; 
amendments,  4258 
Vendor  agreement  form  revision,  4259 
Privacy  Act: 

Systems  of  records.  23168 
Public  Company  Accounting  Oversight  Board: 
Public  accounting  firms;  registration  system. 
35016 
Regulatory  responsibility  allocation  program: 
National  Association  of  Securities  Dealers,  Ir(c., 
et  al.,  27869,  33231 
Reports  and  guidance  documents;  availability,  etc.: 
Financial  Accounting  Standards  Board 

reaffirmation  as  designated  private-sector 
standard  setter;  policy  statement,  23333 
Sound  Practices  to  Strengthen  Resilience  of 
U.S.  Financial  System;  interagency  white 
paper,  17809 
Securities: 
Collateral  that  broker-dealers  must  pledge  when 

borrowing  customer  securities,  19864 
Foreign  securities  submitting  information  under 

exemption;  list,  37870 
Proxy  rules  and  regulations;  interpretations 
regarding  corporate  directors  elections, 
24530 
Rating  agencies  and  use  of  credit  ratings  under 

Federal  securities  laws,  35258 
Suspension  of  trading — 
Aqua  Vie  Beverage  Corp.,  24042  ' 

Biochemical  Industries,  Inc.,  6789 
Emission  Controls  Corp.,  3906 
GreenWave,  Inc.,  16109       _  . 

HealthSouth  Corp.,  13972    '  :^' 

Sedona  Software  Solutions  Inc.,  5314 
Transfer  agents;  registration,  cancellation,  etc., 
28038 
Securities,  etc.: 

Sarbanes-Oxley  Act  of  2002;  implementation — 
Proposed  bylaws  and  amendment;  comment 

request,  36614 
Public  company  audits;  standards.  23335. 

23336 
Public  company  funding,  38406 
Securities  Exchange  Act: 

Fee  rates;  mid-year  adjustment,  10926 
Intermarket  Trading  System;  exchange-traded 
funds  transactions;  de  minimis  exemption, 
33748 
Options  specialists  accepting  certain  types  of 
complex  orders;  exemption,  7156 
Securities  fee  rates;  annual  adjustments,  24027 
Self-regulatory  organizations: 
Clearing  agency  registration  applications — 
Emerging  Markets  Clearing  Corp.,  16848 
Self-regulatory  organizations;  proposed  rule 
changes: 
American  Stock  Exchange  LLC,  592,  818, 

1493,  1494,  2089,  2090,  2092,  2378,  2592, 
5059,  5060,  5314,  5941,  6526,  6974,  7159, 
8316,  85.34,  8787,  1 1 164,  1 1418,  1 1420, 
11882,  12109,  12010,  12011,  12393, 
12723,  13347,  13348,  13743,  14717, 
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14722,  15250,  17120,  17416,  17970, 
19041,  19241,  19242,  22425,  22426, 
23337,  23339,  23340,  23344.  23348, 
23507,  24776,  24777,  25400,  271 14, 
271 15,  27872,  27874,  28302,  28305, 
28309,  32558,  32782,  33216,  34440, 
34687,  35030,  35032,  35469,  35741, 
36616,  36617.  37880,  37882.  38409, 
38411,38413,38731 

Boston  Stock  Exchange.  Inc.,  2593.  3062, 
23169,  26361.  32785 

Chicago  Board  Options  Exchange.  Inc.,  2594, 
2595.  2596.  3071.  3072.  3907.  5942,  5945, 
6527,  6975,  7633,  7634,  8316.  10286, 
10287,  10557,  13350,  13972,  14444, 
14445,  14723,  14725,  15252,  15254, 
15780,  17697.  18717,  19588,  19865, 
22426,  23784,  24042,  24778,  26363, 
33749,  34441,  35035,  35243,  36874, 
37181,  37884 

Chicago  Mercantile  Exchange,  26364 

Chicago  Stock  Exchange,  Inc.,  2380,  2597, 
2599,  8788,  8955,  12113,  12396.  13974, 
19874,  25667,  25916,  34448,  34688, 
35923,  38732 

Cincinnati  Stock  Exchange,  Inc.,  5316,  13745, 
16594,33751 

Depository  Trust  Co.,  8535,  10558,  22429, 
22430,22431,22432,27876,27877, 
32143,  32787,  35037.  35743.  35744,  37182 

Emerging  Markets  Clearing  Corp.,  38733 

Fixed  Income  Clearing  Corp.,  15781,  22433, 
35745 

Government  Securities  Clearing  Corp.,  1876, 
3287,  35244,  35925,  37035 

International  Securities  Exchange,  Inc..  3288, 
3909,  4260,  5066,  6232,  13352,  13354, 
14727,  14729,  15256,  22'^,  23507, 
26366,  37036 

International  Securities  Exchange  LLC,  5947, 
12115,  14728 

Municipal  Securities  Rulemaking  Board,  3073, 
3574,  10559,  15782,  17122,  18313,  23170, 
25917,25918,28865,34450 

Nasdaq  Liffe  Markets,  LLC,  1878,  3910,  7834, 
11165,  19591 

National  Association  of  Securities  Dealers,  Inc., 
595,  819,  822,  824,  2382,  2601,  3074, 
30%,  3577,  3578,  391 1,  3912,  3915,  4524, 
4525,  4810,  5317.  5319,  6233,  6234,  6236, 
6976,  6977,  6979,  6981,  7635,  8053,  8054, 
8055.  8061,  9099,  9730.  10058.  11422, 
1 1423,  1 1424.  1 1430,  1 1432,  1 1435, 
11602,  12116,  12120,  12397,  12724, 
12726,  12729,  13356,  13745i  13747, 
14446,  14451,  14730,  15015,  15023, 
15024,  15490,  16323,  16325,  16328, 
16332,  17134,  17136,  17137,  17418, 
17712,  17713.  17714.  17849,  17972, 
17974,  18315,  19043,  19045,  19593, 
20189,  20191,  20195,  20197,  20198, 
20199,  20413,  22434,  22439,  23171, 
23787,  25402,  27 1 1 6,  27 1 26,  27 1 5 1 , 
27605,  27879.  28039,  28312,  32144, 
32146,  32788,  33545,  33548,  33753, 
34017,  34021,  34025,  34452,  34689, 
35043,  35246,  35926,  37183,  37186, 
37886,  37887,  38414,  38735 

National  Futures  Association,  2381,  2383, 
14732,  14733,  27128 

National  Securities  Clearing  Corp.,  2093,  3075, 
39.17,  3918,  5067,  13975,  17139,  17850, 
19047,  24778,  27880,  27881,  33554 

New  York  Stock  Exchange,  Inc.,  133,  139,  597, 
826,  1495,  2094,  2603,  2604,  2606,  4261, 
4263,  5322,  5324,  5948,  5950,  6544,  8318, 


10560,  12121,  I2I22.  I2I23,  I213I, 
15027,  16334,  17140,  18317,  19048, 
19051,  19063,  20200,  20205,  25071, 
25073,  25923,  27608,  28866,  32148, 
32791,  34453,  34691,  35045,  35046, 
35047,  37889 

OneChicago,  LLC,  837,  2385,  8064,  8789, 
11595.  15492,26369 

Options  Clearing  Corp.,  2385,  3919,  3920, 
3922.  3923,  10291,  10293,  11439,  16337, 

16849,  17715,  20207,  20417,  22445, 
32164,  32562 

Pacific  Exchange.  Inc.,  140,  2095.  2096,  2612. 
3924,  3925,  4527,  6242,  7405,  8319,  9104, 
9105,  11440,  11441,  12131,  12133,  12134, 
14735,  15257,  16109,  17146,  17420, 
19244,  23351,  24779,  25074,  27129, 

27609.  28869.  32793.  36621.  37187. 
37188.  37189.  37190,  37594 

Pacific  Stock  Exchange.  Inc..  3076 
Philadelphia  Stock  Exchange,  Inc..  141,  J44, 
146.  841,  1497,  1498,  1500.  2098.  2614, 
3077,  5069,  6528,  8322,  8790,  8956,  9107, 
10295,  10562,  11167,  11168.  12138, 
14456,14459,14737,16111,16112, 

16850,  17717.  17976,  17979,  18717, 
22446,  22447,  23353,  23354,  23789, 
24780,  25076,  25669,  25670,  25924, 

27610,  27613,  33555,  33556,  33557, 
33754,  34026,  34027,  34458,  34692. 
35049,  35746,  35933,  36860,  37192, 
37193,  37194,  37597 

Stock  Clearing  Corp.  of  Philadelphia,  33558, 
33559.  33560,  33562 
Applications,  hearings,  determinations,  etc.: 

Anworth  Mortgage  Asset  Corp.,  32142 

Aquila,  Inc.,  3283 

Atlantic  Premium  Brands,  Ltd.,  28864 

Azco  Mining  Inc.,  37594 

Banco  Nacional  De  Comercio  Exterior,  S.N.C., 
15009 

Bergstrom  Capital  Corp.,  23332 

Cabot  Industrial  Properties,  L.P.,  8786 

Case,  LLC.  1876 

Chiquita  Brands  International,  Inc.,  8786 

Cornerstone  Strategic  Value  Fund,  Inc.,  3573 

Cornerstone  Total  Return  Fund,  Inc.,  3574 

DST  Systems,  Inc.,  3283 

El  Paso  Corp.,  17105 

Goodyear  Tire  &  Rubber  Co.,  20037  ^ 

HSBC  Bank  pic,  132,  817 

Impac  Mortgage  Holdings,  Inc.,  37180 

Island  Futures  Exchange,  LLC,  10553 

Kadant  Inc..  28037 

Kinross  Gold  Corp.,  7624 

KIT  Manufacturing  Co.,  Inc.,  2369 

Koppers  Inc.,  12722 

Laidlaw  Global  Corp.,  23332 

Landesbank  Baden-Wurttemberg,  I63I4 

MAI  Systems  Corp.,  24765 

PPL  Electric  Utilities,  2387 

Progressive  Return  Fund,  Inc.,  3574 

Public  utility  holding  company  filings,  1488, 
2370,  3056,  3904,  5057,  6227,  7624, 
11881,  13735,  16314,  17683,  19039, 
25913,  28037,  34425,  34685 

Star  Struck,  Ltd..  7625 

Surge  Components,  Inc.,  20412 

ThinkPath  Inc.,  11597 

United  Financial  Mortgage  Corp.,  2371 
See  Animal  and  Plant  Health  Inspection  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Food  and  Nutrition  Service 
See  Forest  Service 

See  Grain  Inspection,-  Packers  and  Stockyards 
Administration 


SBA 

See  Rural  Housing  Service 

See  Food  and  Nutrition  Service 

See  Food  and  Nutrition  Service 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Rural  Housing  Service 
See  Forest  Service 
See  Forest  Service 
See  Grain  Inspectiotv,  Packers  and  Stockyards 

Administration 
See  Rural  Housing  Service 
See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Rural  Housing  Service 
See  Rural  Housing  Service 
See  Rural  Housing  Service 

Selective  Service  System 

PROPOSED  RULES 

Semi-annual  agenda,  31226 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  24782 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

Small  Business  Administration 

RULES 

Small  business  size  standards: 
Forest  fire  suppression  and  fuels  management 

services,  33348 
Job  Corps  Centers,  13807 
Nonmanufacturer  rule;  waivers-^ 
Overhead  fiber  optic  groundwire  and  ancillary 
hardware  components,  35285  -^ 

Petroleum  refiners,  15047 
Tour  operators,  16405 

PROPOSED  RULES 

Business  loans: 
Certified  Development  Company  Loan  Program. 
5234 
Government  contracting  programs: 

Contract  bundling.  5134 
Semi-annual  agenda,  31228- 
Small  business  size  standards: 
Facilities  support  services  (including  base 

maintenance),  5234 
Nonmariufaciurer  rule;  waivers — 
Other  ordnance  and  accessories 

manufacturing.  35334 
Overhead  fiber  optic  groundwire  and  ancillary 

hardware  components,  3164^ 
Small  arms  manufacturing,  15971,  35334 
Size  for  Multiple  Award  Schedule  and  other 
multiple  award  conu^act  purposes  and  8(a) 
business  development/small  disadvantaged 
business  status  determinations.  20350 
Small  Business  Innovation  Research  Program; 
small  businesses  owned  and  controlled  by 
another  business  concern,  334  r2 

NorrcEs 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  3086. 

6982,  10059,  11883,  12398,  13357,  14471, 

14739,  17422,  33217,  33218,  33563,  34028; 

34029,  37195.  37598,  38736 
Committees;  establishment,  renewal,  termination. 

etc.: 
National  Advisory  Council  et  al.,  24042 
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Disaster  loan  areas: 

Alabama,  17147.  27138,  27882,  33218,  34460 

Alaska,  1505,  23790 

American  Samoa,  35937 

Arkansas,  1880,  37195,  37599 

Florida,  1073,  17147,  23791,  35937 

Georgia,  17147,  33218 

Guam,  1505 

Illinois,  28870,  33219,  34693 

Kansas,  25671,  27882,  34693,  35248 

Kentucky,  13976,  17147,  24043,  35248,  37195, 

38736 
Maine,  28870 
Massachusetts,  17148 
Micronesia,  5325 
Mississippi,  1074,  23791,  27883,  32166,  33219, 

35937 
Missouri,  25671,  27138,  28871,  34461,  35937 
New  Hampshire,  17148 
New  York,  1505,  20037,  20038,  27138 
North  Carolina,  1505,  17148,  37195 
Northern  Mariana  Islands,  1074,  1505,  9732 
Ohio,  13977,  15258,  17148 
Oklahoma,  7836,  26679,  33219.  34461,  35937 
Pennsylvania,  13358,  23791 
Rhode  Island,  11441 
South  Carolina,  2812 
Tennessee.  12399,  15259,  19595,  26680,  28871, 

32166,  33219.  34461,  36622 
Texas,  1074,  1506,  4265,  7836,  25079,  27883 
Virginia,  17148,  23791,  36622 
West  Virginia,  13977,  17423,  17982,  38736 
Disaster  loan  programs: 
Pre-Disaster  Mitigatiorr  Loans:  availability, 
33563 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Management  and  Technical  Assistance  Program, 

34461 
Small  business  owners  and  those  interested  in 
starting  small  business;  counseling, 
technical  assistance,  and  long  term  training, 
13977 
Women's  Business  Centers;  flnancial  counseling 
and  other  technical  assistance,  6789 
Interest  rates;  quarterly  determinations,  16595 
Intergovernmental  review  of  agency  programs  and 

activities,  19246 
Meetings: 

District  and  regional  advisory  councils — 
Connecticut,  2388,  9733 
Florida,  23171 
Georgia,  5951 
Maine,  11441 
Minnesota,  2388 
New  Yoric,  19595 
K     Texas,  25079 
^        Wisconsin,  9733 

Regulatory  Fairness  Boards — 
Region  II;  hearing.  1880 
Region  III;  hearing.  6982 
Region  IV;  Public  Roundtable,  18721 
Region  V;  hearing,  25079,  33220 
Region  VI;  hearing,  16595 
Region  VI;  Public  Roundtable,  16595 
Region  VII;  hearing,  33220 
Region  VIII;  hearing,  10759 
Region  IX;  hearing,  5070,  10759 
Region  X;  Public  Roundtable,  38737 
Veterans  Business  Affairs  Advisory  Committee, 
16852,  35249 
Military  Reservist  Economic  Injury  Disaster  Loan 

Program;  quarterly  interest  rates,  18721 
Reports  and  guidance  documents;  availability,  etc.: 
Small  Business  Technology  Transfer  Program; 
policy  directive,  35748 


Small  business  size  standards: 
Nonmanufacturer  rule;  waivers — 
Other  ordnance  and  accessories 

manufacturing,  19247 
Overhead  fiber  optic  groundwire  and  ancillary 
hardware  components,  19247 
Applications,  hearings,  determinations,  etc.: 
Main  Street  Mezzanine  Fund,  L.P.,  22449 
Toucan  Capital  Fund  II,  LP.,  15031 
Walker  Investment  Fund  II  SBIC,  LP.,  2388 
Zon  Capital  Partners,  L.P.,  35248 

Social  Security  Administration 

RULES 

Grants  and  agreements  with  higher  education 
institutions,  hospitals,  and  non-profit  and 
commercial  organizations;  uniform 
administrative  requirements.  28710 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  uniform  administrative 
requirements,  28727 
Lobbying  restrictions,  28744 
Social  security  benefits: 
Claimant  identification  pilot  projects,  23192 
Federal  old  age.  survivors,  arid  disability 
insurance — 
Administrative  law  judges;  video 

teleconference  hearings,  5210 
Body  system  listings;  expiration  date 

extension,  3691 1 
Changes  in  retirement  age,  4700 
Facility-of-payment  provision;  repeal,  15658 
Special  veterans  benefits;  World  War  II  veterans, 

16415 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Administrative  law  judges;  video 
teleconference  hearings,  5210 
Claimant  identification  pilot  projects,  23192 

PROPOSED  RULES 

Organization  and  procedures: 

Assignment  of  Social  Security  numbers  for 
nonwork  purposes;  evidence  requirements, 
14563 
Semi-annual  agenda,  31240       ^ 
Social  security  benefits: 
Federal  old-age,  survivors,  and  disability 
benefits — 
Immune  system  disorders;  medical  criteria  for 
evaluation,  248% 
Mental  disorders;  medical  evaluation  criteria, 
12639 
Supplemental  security  iiKome: 
Aged,  blind,  and  disabled — 

Immune  system  disorders;  medical  criteria  for 
evaluation,  248% 
Mental  disorders;  medical  evaluation  criteria, 
12639 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  1880, 
7160.  11883.  14269,  18318,  23792,  32563, 
36861,  37599 
Attorney  fee  assessment  rate,  1647 
Disability  determination  procedures: 
Disability  claims  process  redesign  prototype  and 
single  decisionmaker  model  tests;  testing 
modifications;  extension,  38737 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Retirement  Research  Consortium,  20418 
Meetings: 
Ticket  to  Work  and  Work  Incentives  Advisory 
Panel,  2628,  5688,  11441,  17423,  22765 
Organization,  functions,  and  authority  delegations: 
Deputy  Commissioner,  Operations,  19065 


Labor-Management  and  Employee  Relations 

Office,  2100,  5951 
Office  of  Earnings,  Enumeration  and 

Administrative  Systems,  35938 
Privacy  Act: 
Computer  matching  programs,  102%,  17851, 

32166 
Systems  of  records,  15784 

Southeastern  Power  Administration 

NOTICES 

Power  rate  adjustments: 
Cumberland  System  of  Projects,  14418 
Georgia-Alabama-South  Carolina  System  of 
Projects,  18619 

Southwestern  Power  Administration 

NOTICES 

Power  rates: 

Robert  D.  Willis  rate  schedule,  37483 

Special  Counsel  Office 

See  Office  of  the  Special  Counsel 
NOTICES 

Agency  information  collecuon  activities; 

proposals,  submissions,  and  approvals,  34693 

Special  Trustee  for  American  Indians 
Office 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  8524, 
36837 
Committees;  establishment,  renewal,  termination, 
etc.: 
Land  Consolidation  Program  Working  Group, 

19845 
Re-Engineering  (To-Be)  Process  and  Fiduciary 
Trust  Improvement  Efforts  Working  Group, 
19846 

State  Department 
RULES 

Claims  and  stolen  property: 
Stolen  property  under  treaty  with  Mexico;  CFR 

part  removed,  26488 
International  Traffic  in  Arms  regulations: 
Defense  anifles  export  licenses;  authority 

citation  revised;  CFR  correction,  6609 
Defense  trade  controls;  realignment  of 

responsibilities,  7417 
U.S.  Munitions  List;  amendments;  correction, 

25088 
Visas;  immigrant  documentation: 

Hong  Kong  residents;  extended  visa  validity 

benefits  removed,  13627 
Immediate  relatives,  definition;  widows  and 

children  of  victims  of  September  1 1,  2001 

terrorist  atucks,  13628 
New  or  replacement  visas  issuance,  1 3627 
Victims  of  terrorism,  24638 
Visas;  nonimmigrant  documentation: 
Canada  and  Bermuda;  visa  and  passport  waiver 

removal  for  certain  permanent  residents, 

5194 
INTELSAT;  addition  as  international 

organization,  32359 
Members  of  observer  missions  to  United 

Nations;  visa  fees  waived,  13627 
Student  and  Exchange  Visitor  Information 

System,  28129 
Victims  of  severe  forms  of  u^ficking  in  , 

persons;  new  visa  classification  (T)  added, 

37%3 
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PROPOSED  RULES 

Semi-annual  agenda,  30598 
NOTICES 

Accountability  Review  Board  establishment  to 
investigate  murder  of  Laurence  Foley  in 
Amman,  Jordan,  3926 
Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.,  148, 
1883,  5070,  7638,  12732.  15032,  17982, 
19595,  23518,  23793,  25672.  31738,  31739. 
38418 

\rms  Export  Control  Act:  ' 

Countries  not  cooperating  fully  with  U.S. 
antiterrorism  efforts;  determination  and 
certification;  congressional  notifications, 
28041 
Determinations,  16113 
Export  licenses;  congressional  notifications, 

5326,  12966 
India  and  Pakistan;  defense  articles  and  services 
export  requests;  case-by-case  consideration, 
37039 

\rt  objects;  importation  for  exhibition: 
Anne  Frank  the  Writer:  An  Unfinished  Stoiy, 

27883 
Antoine  Houdon  (1740-1828):  Sculptor  of  the 

Enlightenment,  13978 
Art  of  the  First  Cities:  The  Third  Millennium 
B.C.  from  the  Mediterranean  to  the  Indus, 
5326 
Christian  Schad  and  the  Neue  Sachlichkeit, 

10297 
Crossing  the  Channel:  British  and  French 

Painting  in  the  Age  of  Romanticism,  24530 
Ernst  Ludwig  Kirchner  (1880-1938),  4810 
Glory  of  the  Silk  Road:  Art  from  Ancient 

China,  4533 
Hendrick  Goltzius,  Dutch  Master  (1558-1617): 

Drawings,  Prints  and  Paintings,  28313 
Himalayas:  An  Aesthetic  Adventure,  7639 
Illuminating  the  Renaissance:  The  Triumph  of 
Flemish  Manuscript  Painting  in  Europe, 
15493,  17149 
Isamu  Noguchi  and  Modem  Japanese  Ceramics, 

13978 
Kazimir  Malevich:  Suprematism,  17852 
Leonardo  da  Vinci:  Master  Draftsman,  148 
Manet  and  the  American  Civil  War:  The  Battle 
of  the  '■Kearsarge".and  the  "Alabama", 
26680 
Marc  Chagall,  34694 
Max  Beckmann,  16852,  23172 
Quiet  Beauty:  Fifty  Centuries  of  Japanese  Folk 
Ceramics  from  the  Montgomery  Collection, 
11606 
Renoir  and  Algeria,  3926 
Renoir,  Pierre-Auguste  (1841-1919),  10563 
Small  Wonders:  Dutch  Still  Lifes  by  Adriaen 

Coorte,  33755 
Thomas  Gainsborough  (1727-1788),  598 
Transmittmg  the  Forms  of  Divinity:  Early 

Buddhist  Art  from  Korea  and  Japan,  1 1443 
Van  Gogh:  Fields,  4811 
Whistler,  Women,  and  Fashion,  15259 
L^ommercial  export  license;  notifications  to 

Congress,  24782 
[Committees;  establishment,  renewal,  termination, 
etc.: 
Inter-American  Tropical  Tuna  Commission, 

U.S.  Section,  5951 
North  Pacific  Anadromous  Fish  Commission, 
U.S.  Section  Advisory  Panel,  10759 
^vironmental  statements;  availability,  etc.: 
Antarctic  activities  of  more  than  minor  or 
transitory  impact;  comprehensive 
evaluations — 
Czech  Republic  et  al.,  10060 


Foreign  Assistance  Act;  determinations,  1 1606 
Foreign  terrorists  and  terrorist  organizations; 
designation: 
Al  Taqwa  Trade,  Property  and  Industry 

Company  Limited  et  al.,  7836 
Batasuna  et  al.,  24531 
Lashkar  i  Jhangvi,  48 1 1 ,  5952 
Real  IRA,  25672 

Riyadus-Salikhin  Reconnaissance  and  Sabotage 
Battalion  of  Chechen  Martyrs  et  al.,  9733 
Gifts  to  Federal  employees  from  foreign 

governments;  list,  37208 
Grants  and  cooperative  agreements;  availability, 
etc.: 
ACCESS  Program;  Indonesia,  Philippines, 

Serbia,  and  Southeast  Europe,  8640 
Azerbaijan;  middle  school  social  studies  pre- 
service  education  curriculum  development 
project,  15032 
Central  and  Eastern  European  Professional 

Exchanges  and  Training  Program,  12140 
Central  Asia  Muslim  populations;  programs  and 
activities  that  foster  democracy,  human 
rights,  press  freedoms,  women's  political 
development,  and  r\ile  of  law,  20038 
China;  promotion  of  democracy,  human  rights. 

and  rule  of  law.  16853 
English  Language  Fellow  Program.  13750, 

22765 
Eurasia;  Freedom  Support  Educational 

Partnerships  Program.  36862 
Fullbright  Teacher  and  Administrator  Exchange 

Program.  12146 
International  Sports  Programming  Initiative, 

20210 
International  Visitor  Programs.  3289 
Jordan  and  Morocco;  English  as  Foreign 
Language  Institutes  for  Teachers  and- 
Administrators.  2d2l4 
Kyrgyz  Republic  Educational  Partnerships 
Program  in  Cultural  and  Comparative 
Religious  Studies.  6243 
Middle  East  and  North  Africa;  human  rights 
and  democratization  initiatives,  1798 J 
Montenegro;  pubhc  administration  and  public 

policy  development  training,  17718 
Near  East.  North  Africa,  and  South  Asia; 
political  leadership,  education,  small 
business  development,  and  disability 
awareness,  36866- 
Partners  in  Education  Program.  8644 
South  Pacific  Scholarship  Program.  1 3753 
Tibet  Development.  Professional,  Educational. 

and  Cultural  Exchange  Projects,  20217 
Tunisia;  Educational  Partnerships  Program, 

16337       ' 
US/Ukraine  Policy  Dialog  Exchange,  10759 
Uzbekistan  and  Tajikistan;  Central  Asia  School 

Connectivity  Program,  7639 
Uzbekistan  and  United  States;  Cultural  and 

Religious  Pluralism,  6245 
Uzbekistan  Educational  Partnerships  Program  in 
Cultural  and  Comparative  Religious 
Studies,  2388 
Vietnam  Fulbright  Foreign  Student  Exchange 
Program.  10762 
Meetings: 
Eastern  Europe  and  Independent  States  of 
Former  Soviet  Union  Study  Advisory 
Committee.  12733 
Fine  Arts  Committee.  10060 
Great  Lakes  Basin;  water  uses;  hearings.  1506 
Historical  Diplomatic  Documentation  Advisory 

Committee,  5327.  26680 
International  Economic  Policy  Advisory 
Committee,  8324,  27616 


Substance 

International  Law  Advisory  Committee.  23794 
International  Telecommunication  Advisory 

Committee.  5689.  6250.  12149.  15493, 

15789,  19247,  36623 
Labor  Diplomacy  Advisorv  Committee,  19248 
Overseas  Buildings  Operations  Industry 

Advisory  Panel.  10060.  23794 
Overseas  Schools  Advisory  Council,  25927 
Overseas  Security  Advisory  Council,  3579, 

27616 
Private  International  Law  Advisory  Committee. 

4265.  34029' 
Public  Diplomacy.  U.S.  Advisory  Commission. 

6250.  17984 
Shipping  Coordinating  Committee,  8790,  9107, 

9108.  25080,  25081.  28314,  37889 
Missile  technology  proliferation  activities; 
sanctions: 
North  China  Industries  Corp..  28314 
Shahid  Hemmat  Indusuial  Group.  28315 
Nonproliferation  measures  imposition: 
Indian  and  Jordanian  entities.  1 1606 
Indian  entities  believed  to  be  in  Middle  East 

and  Eurasia.  8068 
Iranian  entity,  31739^ 
Moldovan  entities,  31740 
North  Korean  entity,  161 13 
Pakistani  entity,  161 13 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Educational  and  Cultural 

Affairs.  16595 
Legal  Adviser,  28871 
Principal  Deputy  Assistant  Secretary  for 

Educational  and  Cultural  Affairs  et  al., 

19875 
Passport  travel  restrictions,  U.S.: 

Iraq,  8791,  18722,  26371 
Presidential  permits: 
PMI  Services  North  America.  Inc.;  pipeline 

construction  and  maintenance  between 

Mexico  and  Cameron  County.  TX.  25404 
Reports  and  guidance  documents;  availability,  etc.: 
Alternative  fueled  vehicle  reports;  posting  on 

Website,  7642,  37196  » 

Illegal,  unregulated,  and  unreported  fishing;       ' 

prevention,  deterrence,  and  elimination; 

national  plan  of  action.  10765 
Shrimp  trawl  fishing;  sea  turtle  protection 
guidelines;  certifications,  24784 

State  Justice  Institute 

NOTIcfes 

Meetings;  Sunshine  Act,  8536 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Substance  Abuse  and  MentaJ  Health 
Services  Administration 

NOTICES 

Agency  information  collection  activities; 

proposals, 'Submissions,  and  approvals.  1472, 
1473,  2562,  4504,  5035,  5302.  5648,  14255, 
14256,  14257,  14681,  15215,  16806,  16807, 
17819.  20164.  20395,  23743.  24495,  24749, 
32074.  33172.34408 

Federal  agency  urine  drug  testing;  certified 

laboratories  meeting  minimum  standards,  list. 
382,  5303,  10745,  15732,  23315,  33173, 
34626 

Grant  and  cooperative  agreement  awards: 
Hawaii  County  Mayor's  Office,  16064 
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Substance 


Iowa — 

Methamphetamine  abuse;  substance  abuse 
treatment  capacity  expansion.  32538 
Methamphetamine  prevention  intervention 
and/or  infrastructure  development 
project;  targeted  capacity  expansion. 
32537 
Grants  and  cooperative  agreements;  availabihty. 
etc.: 
Community  Action  Grant  for  Service  Systems 

Change.  25053 
Community  Mental  Health  Services 
Performance  Partnership.  2346 
Ecstasy  Abuse  Prevention.  24750 
Effective  adolescent  alcohol  and  drug  abuse 

treatment.  1 1403 
Mental  Health  Services  Center — , 
Child  Traumatic  Stress  Initiative  Community 

Treatment  and  Services  Center.  38716 
Comprehensive  Community  Mental  Health 
Services  Program  for  Children  and  Their 
Families.  33175 
National  Consumer  and  Consumer  Supporter 
Self-Help  Technical  Assistance  Centers. 
33960 
State  training  and  evidence-based  practices 
evaluation.  8043 
Methamphetamine  and  Inhalant  Abuse 

Prevention.  14683 
Minority  Communities;  Substance  Abuse  and 
HIV  Prevention  Services  Program.  14682 
Residential  Treatment  for  Pregnant  and 
Postpartum  Women  Services  Program. 
32075 
State  incentive  grants  for  treatment  of  persons 
with  co-occurring  substance  related  and 
mental  disorders.  18993 
Substance  abuse  analyses;  dissertation  grants, 

20165 
Substance  Abuse  Prevention  and  Treatment 
Block  Grant;  Synar  program  requirements; 
waiver  for  most  U.S.  Territories.  7384 
Substance  Abuse  Prevention  Center — 

Prevention  Technologies  Application  Centers. 
,  384 
Substance  Abuse  Treatment  Capacity  Expansion 
in  Targeted  Areas  of  Need  Program,  1 8994 
Substance  Abuse  Treatment  Center — 
Screening,  brief  intervention,  referral,  and 

treatment.  23473 
Strengthening  Treatment  Access  and 

Retention.  7798 
Substance  Abuse  Treatment  and  HIV/AIDS 
Services  Targeted  Capacity  Expansion 
Program.  13717 
Meetings: 
Dnjg  Testing  Advisory  Board.  10746.  25386 
Mental  Health.  President's  New  Freedom 
Commission.  2346.  64%,  8517.  12929. 
13933 
Mental  Health  Services  Center  National 

Advisory  Council,  36571 
SAMHSA  National  Advisory  Council.  17819 
SAMHSA  Special  Emphasis  Panels.  2347 
Substance  Abuse  Prevention  Center  National 

Advisory  Council.  37507 
Substance  Abuse  Treatment  Center  National 

Advisory  Council.  11121 
Women's  Services  Advisory  Committee.  15472 
Organization,  functions,  and  authority  delegations: 
State  and  Community  Systems  Development 
Division  et  al..  12929 
Reports  and  guidance  documents;  availability,  etc.: 
Appeals  policy;  replacement  with  applicant 
inquiry  process  for  grants  and  cooperative 
agreements,  33176 


Program  announcements;  revised  applications 
resubmission  procedures;  policy  rescinded, 

7385 

Surface  Mining  Reclamation  and 
Enforcement  Office 

RULES 

Abandoned  mine  land  reclamation: 

Notice  publication  requirement.  9500 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 

Alabama.  17546 

Kansas.  14322 

Kentucky.  21%.  2199,  24644 

Maryland,  22600 

Oklahoma,  2447 

Pennsylvania.  19742 

VTest  Virginia.  10178.  24355,  38179 
'''^Wyoming.  24647 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 
Alabama.  2263 
Colorado.  33032 
Kansas,  2265 

Kentucky,  6838,  22646,  38255 
Maryland,  2268,  14360 
Noith  Dakota,  6842,  33035 
Pennsylvania,  721,  33037,  37987 
Texas.  17566 
Utah.  521 

West  Virginia,  178% 
Wyoming,  10193 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  2574, 
2575,  3266,  12379,  15482,  234%,  27845, 
35701 
Environmental  statements;  availability,  etc.: 
Appalachia,  WV,  KY.  VA.  and  TN; 

mountaintop  mining/valley  fill  operations. 
32487 

Surface  Transportation  Board 

RULES 

Organization,  functions,  and  authority  delegations: 

Board  Chairman  et  al..  8725 
Practice  and  procedure: 
Rate  challenges;  expedited  resolution  under 
stand-alone  cost  methodology.  17312 
Railroad  consolidations,  mergers,  artd  acquisitions 
of  control: 
Temporary  trackage  rights  exemption,  28139 

PROPOSED  RULES 

Practice  and  procedure: 
Rate  procedures — 

Railroad  divisions  of  revenue;  removal  of 
regulations,  23947,  25859 
Railroad  consolidations,  mergers,  and  acquisitions 
of  control: 
Temporary  trackage  rights  exemption,  6695 
Semi-annual  agenda,  31460 

NOTICES 

Environmental  statements;  availability,  etc.: 
Pemiscot  County  Port  Authority.  Pemiscot 
County,  MO.  24550 
Meetings: 
Rail  rate  challenges;  procedures  to  expedite 
resolution  to  be  considered  under  Stand-' 
Alone  Cost  methodology;  hearing.  6794 
Meetings;  Sunshine  Act.  3930.  4542.  12975, 

24045 
Motor  carriers: 
Finance  transactions — 
Coach  USA,  Inc.,  et  al.,  10776 


Laidlaw,  Inc.;  intra-corporate  family  transaction 

exemption,  8648 
Pooling  agreements — 
New  Jersey  Transit  Bus  Operations,  Inc.,  et 
al.,  10067 
Rail  carriers: 
Control  exemptions — 

International  Steel  Group,  Inc.,  28045 
Cost  of  capital — 

Railroad  industry's  2002  decision,  36872 
Cost  recovery  procedures — 

Adjustment  factor.  14740.  37042 
Productivity  adjustment.  5071 
District  of  Columbia;  railroad  agent  designation 

requirement;  exemption;  withdrawal  and 

policy  statement.  28320    ■ 
Non-Class  I  railroads;  calculation  of  variable 

costs  in  rate  complaint  proceedings.  15263 
Rail  rate  challenges  in  small  cases;  hearing, 

15553,  16862 
Railroad  consolidation  procedures;  temporary 

trackage  rights  exemption,  6795 
Waybill  data;  release  for  use,  1 1616.  3761 1 
Railroad  operation,  acquisition,  construction,  etc.: 
Akron  "Barberton  Cluster  Railway  Co.,  24790 
Alabama  Gulf  Coast  Railway  LLC;  35945 
Burlington  Northern  &  Santa  Fe  Railway  Co., 

3%,  1214,  1218,  14740,  15263,  23522, 

26376,  26377.  32167,  35774 
Canadian  National  Railway  Co..  34479 
Canadian  Pacific  Railway,  2632.  17858 
Central  of  Georgia  Railroad  Co.,  14741 
Corman,  Richard  J.,  17984 
Cundiff,  Gregory  B.,  et  al.,  35254 
Dallas  Area  Rapid  Transit,  33225 
Durden,  K.  Earl,  et  al.,  3093 
East  West  Resorts  Transportation  LLC  et  al., 

1510 
Elgin,  Joliet  &  Eastern  Railway  Co.,  22770 
Gulf  &  Ohio  Railways  Holding  Co..  Inc.,  et 

al..  26681 
Huron  &  Eastern  Railway  Co.,  Inc.  et  al.,  25929 
Illinois  Central  Railroad  Co..  6795 
J&L  Specialty  Steel.  LLC.  20221 
Kansas  City  Southern  et  al.,  35474 
Kansas  City  Southern  Railway  Co.,  19250 
Lexington  &  Ohio  Railroad  Co.,  Inc.,  17985 
Maine  Central  Railroad  Co.,  3093 
Midwest  Generation,  LLC,  1 1443 
Mississippi  Tennessee  Railnet,  Inc.,  35255 
Montana  Western  Railway  Co.,  Inc.,  38108 
N&T  Railway  Co.  LLC,  2397 
National  Express  Corp..  33575 
Newport  &  Richford  Railroad  Co.  et  al. 

(estates).  2632,  2633 
New  York  &  Eastern  Railway  LLC.  38419 
New  York  Central  Lines.  LLC.  et  al.,  18724 
Norfolk  Southern  Railway  Co..  3093.  12737, 

25084 
Norfolk  Southern  Railway  Co.  et  al..  15554 
Philadelphia.  Bethlehem  &  New  England 

Railroad  Co.  et  al.,  28045 
R.J.  Corman  Equipment  Co.,  LLC,  17985 
Regional  Rail  Right  of  Way  Co.,  33225 
Riverview  Trenton  Railroad  Co.,  26377 
Shapira,  Eyal.  38420 
Shenandoah  Valley  Railroad  Co..  1 1616 
Sierra  Railroad  Co.  et  al..  37201 
SMS  Rail  Service,  Inc.,  2633 
Southwest  Gulf  Railroad  Co..  27141 
Sunflower  Rail  Co..  LLC,  15263 
Tongue  River  Railroad  Co.,  12400,  14741 
Union  Pacific  Railroad  Co..  3931.  11901. 

26378,  26681,  32579 
United  States  Government.  19602 
United  Sutes  Steel  Corp..  8076 
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Vermilion  Valley  Railroad  Co.,  Inc.,  26681 
Wabash  Central  Railroad  Corp.,  8077 
Watco  Companies,  Inc.,  20222 
Wisconsin  Central  Transportation  Corp.  et  al., 

3094 
Yolo  Shortline  Railroad  Co.,  35052 
1  Uilroad  services  abandonment: 
Burlington  Northern  &  Sanu  Fe  Railway  Co., 

2397,  4271,  10575,  14272,  33576 
Canadian  Pacific  Railway  Co.,  35774 
Chelsea  Property  Owners,  34696 
CSX  Transportation,  Inc.,  6984,  16596,  17151, 

18327,  27142,  34479,  38420 
Dallas  Area  Rapid  Transit  et  al.,  38752 
Illinois  Central  Railroad  Co.,  9737 
Illinois  Indiana  Development  Co.,  LLC,  et  al., 

9738 
Mid-Michigan  Railroad,  Inc.,  4542,  38420 
New  York  Central  Lines,  LLC,  12976,  14473 
Norfolk  Southern  Railway  Co.,  1215,  19250 
Paducah  &  Louisville  Railway,  Inc.,  14273 
Springfield  Terminal  Railway  Co.,  24550, 

28884 
St.  Croix  Valley  Railroad  Co.,  17150 
Union  Pacific  Railroad  Co.,  1077,  1510,  35775, 

38421,  38753 
Union  Pacific  Railroad  Co.  et  al.,  27142 
V&S  Railway,  Inc.,  28046 

Technology  Administratioii 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  3516 
Commercial  space  transportation;  U.S.  launch 
range  improvements  and  modernization; 
requirements  request,  16114 
({^nunittees;  establishment,  renewal,  termination, 
etc.: 
Joint  Science  and  Technology  Cooperation 

Advisory  Council,  27991 
United  States-Israel  Science  and  Technology 
Commission  Joint  High  Level  Advisory 
Panel,  23443 
^  Clonal  Medal  of  Technology;  call  for 

nominations,  7509 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  1443 


Tennessee  Valley  Authority 

RULES 

Freedom  of  Information  Act;  implementation, 

4699,  28709 
Land  Between  the  Lakes,  KY;  motorized  vehicles 

use;  CFR  part  removed,  17546 

PROPOSED  RULES 

Semi-annual  agenda,  31264 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals.  48 1 1 , 
28041,  33756 
Environmental  statements;  availability,  etc.: 
Franklin  County,  TN;  electric  generation 

baseload  capacity  addition,  24043 
Lauderdale  and  Colveit  Counties,  AL,  et  ai.; 
Pickwick  Reservoir  land  management  plan, 
3927 

I  tcott  and  Campbell  Counties,  TN;  Koppers 
Coal  Reserve  management  plan,  26371 
Meetings: 

Regional  Resource  Stewardship  Council,  19875 
Meetings;  Sunshine  Act,  1506,  12733,  27139 
Privacy  Act: 
Systems  of  records,  15035 


Textile  Agreements  Implementation 
Committee 

See  Committee  for  the  Implemenution  of  Textile 
Agreements 

'Thrift  Supervision  Office 

RULES 

Currency  and  foreign  transactions:  financial 
reporting  and  recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation- 
Banks,  savings  associations,  credit  unions, 
etc.;  customer  identification  programs, 
25090 
Savings  associations: 

Fiduciary  powers;  recordkeeping  and 

confirmation  requirements;  correction,  2108 
Transactions  with  affiliates;  correction.  1218 

PROPOSED  RULES 

Economic  Growth  and  Regulatory  Paperwork 
Reduction  Act  of  19%;  implementation: 
Regulatory  publication  and  review,  35589 
Practice  and  procedure: 
Accountants  performing  audit' services;  removal, 
suspension,  and  debarment,  1116 
Correction,  5075 
Technical  correction,  4967 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  3318, 
6800,  11617.  13758,  18726,  18727 
Reports  and  guidance  documents;  availability,  etc.: 
Accounting  standards  differences  among  Federal 
banking  and  thrift  agencies;  report  to 
Congress,  5976 
Applications,  hearings,  determinations,  etc.: 
Community  First  Bancorp.,  Inc.,  et  al.,  28323 
Jefferson  Bancshares.  MHC,  et  al.,  28324 

Toxic  Substances  and  Disease 
Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease 
Registry 

Trade  Representative,  OCHce  of 
United  States 

RULES 

Andean  Trade  Preference  Act,  as  amended  by 
Andean  Trade  Promotion  and  Drug 
Eradication  Act;  countries  eligibility  for 
benefits;  petition  process,  5542 

NOTICES 

African  Growth  and  Opportunity  Act; 
implementatiofl: 
Rwanda;  benefits  eligibility  determination, 
10298 
Andean  Trade  Promotion  and  Drug  Eradication 
Act: 
Beneficiary  countries;  eligibility  criteria,  8791 
Dominican  Republic;  reinstatement  of  treatment  of 

government  procurement  products,  27883 
Generalized  System  of  Preferences: 
2001  and  2002  annual  reviews.  1 1607 
Competitive  need  limitations;  import  statistics, 
5952 
Govemment-fiinded  airport  construction  projects; 
list  of  countries  denying  fair  market 
opportunities,  25407 
Harmonized  Tariff  Schedule;  technical  corrections, 

6982,  18319,  34462 
Intellectual  property  rights,  countries  denying; ,  ^ 

identification: 
'  Various  countries,  24785  I 
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Transportation 

Meetings: 
Industry  Sector  Advisory  Committees — 
Small  and  Minority  Business.  10060 
Steel  products;  Trade  Act  exclusions 
Conforming  changes  and  technical  corrections, 
15494 
Trade  Act  of  1974: 

Steel  wire  garment  hangers  from  China;  import 
restrictions.  10765 
Trade  Policy  Staff  Committed: 
U.S.-Australia  Free  Trade  Agreement — 
Employment  impact  review.  24785 
Environmental  review.  12149 
U.S.-Central  America  Free  Trade  Agreement — 
Environmental  impact.  13358 
Volunteer  trade  capacity  building  assistance, 
24531 
U.S.-Morocco  Free  Trade  Agreement — 

Employmenl  impact  review.  6529 
U.S.-Southem  African  Customs  Union  Free 
Trade  Agreement — 
Environmental  review,  12150 
Sectoral  or  regional  employment  impacts. 
24532 
Worid  Trade  Organization: 
Argentina;  consultations  regarding  sunset  review 
of  antidumping  duty  order  on  oil  country 
tubular  goods.  3292 
Dispute  settlement  panel  establishment 
requests — 
Brazil;  processed  orange  and  grapefruit 
pfxxlucts;  Florida-imposed  excise  tax  - 
equalizing.  25928 
Canada:  softwood  lumber;  U.S.  Commerce 
Department  final  antidumping 
determination.  3086 
Canada;  softwood  lumber;  U.S.  International 
Trade  Commission  final  determination  of 
threat  of  material  injury.  3088.  25927 
Mexico;  consultations  regarding  antidumping 
measures  on — 
Gray  portland  cement  and  cement  clinker, 

10768 
Oil  country  tubular  goods.  10767 
Technical  Barriers  to  Trade  Agreement; 
operation  and  implementation,  5327 
Venezuela;  consultations  regarding  Import 

licensing  measures  on  agricultural  products. 
5970 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

^e  Federal  Highway  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration  • 

See  National  Highway  Traffic  Safety        ^^ 

Administration 
See  Research  and  Special  Programs  Administration 
See  Saint  Lawrence  Seaway  Development 

Corporation 
See  Surface  Transportation  Board  '  ^ 

See  Transportation  Security  Administration 
See  Transportation  Statistics  Bureau 

RULES 

Computer  reservations  systems,  carrier-owned: 
Expiration  date  extension.  15350  •      \ 

Organization,  functions,  and  authority  delegations: 
Administrator,  Maritime  Administration,  16215 
Assistant  Secretary  for  Budget  and  Programs, 

12833 
Maritime  Administrator,  36496 
Secretarial  succession,  35183 
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Transportation  Security  Administration  and 

Coast  Guard;  removal  of  references,  34548 
Under  Secretary  of  Transportation  for  Security 
et  al.,  10988 
Participation  by  disadvantaged  business  enterprises 
in  DOT  flnancial  assistance  programs; 
revision,  35542 
Personnel: 
Board  for  Correction  of  Coast  Guard  Military 
Records;  application  procedures 
clarirication,  etc.,  9882 
Special  regulations; 

Air  travel;  nondiscrimination  on  basis  of 
disability — 
Service  animals  in  air  transportation; 
guidance,  J4874 
Workplace  drug  and  alcohol  testing  programs: 
Medical  review  officers;  reporting  specimens  as 
dilute  or  substituted.  31624 

PROPOSED  RULES 

Computer  reservations  systems,  carrier-owned: 

Expiration  date  extension,  7325 

General  policy  statements,  1172.  12883.  248% 
Correction,  12622 

Public  hearing,  25844,  27948 
Privacy  Act;  implementation.  2002 
Procedural  regulations: 

Air  carriers;  compensation  procedures; 
adjustment.  23627 
Semi-annual  agenda.  30604 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  2101, 
11885 
Air  carriers: 
U.S.  passenger  airlines  agreements — 

Delta/Northwest/Continental.  3293,  10770. 
16854 
Aviation  and  Transportation  Security  Act: 
Honoring  tickets  of  airlines  that  have  ceased 
operations  due  to  insolvency  or  bankruptcy; 
response  to  comments,  4266 
Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  1883,  3299, 
4268,  5690,  7162.  10061,  11614,  12399, 
14471,  15544.  16858.  17853,  23355, 
23518,  25672,  28042,  31740.  33563, 
34695,  35770,  371% 
Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits;  weekly 
applications,  1884,  2812,  5690,  10062, 
11614.  14471.  15545.  23355.  25672, 
i  28042.  371% 
Hearings,  etc. — 

America  Rising.  7642 

International  Air  Transport  Association, 

37602 
Linea  Aerea  Puertorriquena,  Inc.,  34029 
Murray  Air,  Inc.,  33756 
OBXpress  Air  Shuttle,  23794 
Pan  Am  Clipper  Connection,  598 
Samoa  Aviation,  Inc..  17720 
San  Juan  Aviation.  371% 
USA  Jet  Airlines.  Inc..  26373 
Valley  Air  Express.  Inc.,  27616 
Westward  Airways,  Inc.,  14472 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Small  and  Disadvantaged  Business  Enterprise 

Program,  10563 
Small  Community  Air  Service  Development 
Pilot  Program,  24533 
Meetings: 
Electronic  Transmission  and  Storage  of  Drug 
Testing  Information  Federal  Advisory 
Committee,  11169 


NAFTA  Land  Transportation  Standards 
Subcommittee  and  Transportation 
Consultative  Group;  annual  plenary 
session,  16859 
Transportation  Labor-Management  Board,  7642, 
11885,32566 
Motor  carrier  safety  standards: 
Driver  qualifications — 
Oregon;  exemptions  for  farmers;  denied, 
23794 
Privacy  Act: 

Systems  of  records,  2101,  8647 
Reports  and  guidance  documents;  availability,  etc.: 
Federal  Radionavigation  Plan;  navigation  and 

spectrum  policy,  18722 
Motor  vehicles;  alternative -fuel  vehicle  report, 
3299  ^ 

Transportation  Security 
Administration 

RULES 

Alien  holders  of  and  applicants  for  FAA 
certificates;  threat  assessments,  3762 
Citizens  of  United  States  who  hold  or  apply  for 
FAA  certificates;  threat  assessments,  3756 
Civil  aviation  security: 

Prohibited  items  in  passenger  aircraft  cabins, 
sterile  areas,  and  passengers"  checked 
baggage;  interpretative  rule,  7444 
Correction,  9902 
Commercial  driver's  licenses;  hazardous  materials 
endorsement  applications;  security  threat 
assessment  standards.  23852 
Maritime  and  land  transportation  security: 
Transportation  of  explosives  from  Canada  to 
U.S.  via  commercial  motor  vehicle  and 
railroad  carrier.  6083 
Passenger  civil  aviation  security  service  fees; 
imposition  and  collection 
Independent  audit  requirement;  partial  waiver. 
3192 
September  1  Ith  security  fee  and  aviation  security 
infrastructure  fee;  temporary  suspension. 
27747 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  26326, 
26637,  28242,  34997,  37510 
Aviation  security: 

Aircraft  weighing  1 2,500  pounds  or  more; 

security  programs.  5974 
Private  charter  operations;  security  program. 
5975 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Intercity  Bus  Security  Program,  2634,  5975, 

7837 
Operation  Safe  Commerce  Program,  507 1 ,  7837 
Port  Security  Program,  3931 
Hazardous  materials  transportation: 

Explosives  transportation  by  rail,  34470 
Meetings: 
Aviation  Security  Advisory  Committee,  1215, 
17669 

Transportation  Statistics  Bureau 

RULES 

Motor  carrier  reports: 
Obsolete  references  and  minor  editorial 
corrections,  47 1 8 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  8958, 
8959,  12400,  26378,  26379,  27143 


Meetings: 
'  Transportation  Statistics  Advisory  Council, 
24790 

Treasury  Department 

See  Alcohol  and  Tobacco  Tax  and  Trade  Bureau 
See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Community  Development  Financial 

Institutions  Fund 
See  Comptroller  of  the  Currency 
See  Customs  Service 
See  Engraving  and  Printing  Bureau 
See  Federal  Law  Enforcement  Training  Center 
See  Fiscal  Service 
See  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 
See  Public  Debt  Bureau 
See  Thrift  Supervision  Office 
See  United  States  Mint 

RULES 

Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Currency  dealers  and  exchangers;  suspicious 

transactions  reporting  requirements,  6613 
Financial  crimes  enforcement  network; 
foreign  bank  account  report 
requirements;  authority  delegation, 
26489 
Funds  transmittal  by  financial  institutions; 
conditional  exception  extended,  10965, 
269% 
USA  PATRIOT  Act;  implementation— 
Anti-money  laundering  programs  for  foreign 
shell  banks'  correspondent  accounts  and 
recordkeeping  and  termination  of  such 
accounts;  correction,  493 
Banks,  savings  associations,  credit  unions, 
etc.;  customer  identification  programs, 
25090 
Broker-dealers;  customer  identification 

programs,  25 1 1 3 
Futures  commission  merchants  and 
introducing  brokers;  customer 
identification  programs,  25149 
Mutual  funds;  customer  identification 
programs,  25131 
Customs  brokers: 

Individual  license  examination  dates.  31976 
Disclosure  of  records: 
Legal  proceedings;  access  to  information  and 
records;  clarification,  12584 
Foreign  persons;  mergers,  acquisitions,  and 
takeovers: 
Voluirtary  notice  filing,  16720 
Government  Securities  Act  regulations: 

Large  position  rules;  reporting  requirements; 
correction,  402 
Privacy  Act;  implementation.  32638 
Terrorism  Risk  Insurance  Program,  9804 

Statutory  conditions  for  Federal  payment,  19302 

PROPOSED  RULES 

Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Commodity  trading  advisors;  anti-money 

laundering  programs,  23640 
Futures  commission  merchants  and 

introducing  brokers  in  commodities; 

definition  as  financial  institutions; 

suspicious  transaction  reporting 

requirements,  23653 
Investment  advisers;  anti-money  laundering 

programs,  23646 
Suspicious  transactions;  mutual  fbnds 

reporting  requirements,  2716 
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USA  PATRIOT  Act;  implementation— 
Anti-money  laundering  program  for  persons 
involved  in  real  estate  closings  and 
settlements,  17569 
Anti-money  laundering  programs  for 
businesses  engaged  in  vehicle  sales, 
8568 
Anti-money  laundering  programs  for  dealers 
in  precious  metals,  stones,  or  jewels, 
8480.  12155 
Anti-money  laundering  programs  for  travel 

agencies.  8571 
Banks  lacking  Federal  functional  regulator; 

customer  identification  programs.  25163 
Nauru;  special  measures  imposition  due  to 
designation  as  primary  money  laundering 
concern,  18917 
1  "rivacy  Act;  implementation,  36955 
Semi-annual  agenda,  30760 
Terrorism  Risk  Insurance  Program,  9815  '^ 

State  residual  market  insurance  entities  and 

State  workers"  compensation  funds,  19309 
Statutory  conditions  for  Federal  payment;  cross- 
reference,  19309 

ihJDTICES 

iigency  information  collection  activities; 

proposals,  submissions,  and  approvals,  156, 
397,  842,  1216,  1655,  4543,  5340,  5341, 
6252.  6539.  7648.  8328.  8536,  8537,  8808, 
9114,9738,9739,  10308,  J0309,  11444, 
11617,  11625,  12977,  13982,  13983.  14742, 
15554,  16597,  16599,  17858.  17859,  19251, 
19252,  19253,  20429,  20430,  23798,  23799, 
23800,  24790,  25085.  25408,  25930,  27143, 
27628,  27629,  27883,  28885,  32795,  32796, 
34479,  34480,  35480,  35484,  36630,  37042, 
37202,  37203,  378%.  38109.  381 10 
onds.  Treasury: 

;8-3/8  percent  bonds  (2003-2008);  call  for 
redemption.  18725 
Boycotts,  international: 

Countries  requiring  cooperation;  list.  2106, 
17985 
((( immittees;  establishment,  renewal,  termination, 
etc.: 
Financial  Management  Advisory  Committee, 
327% 
Ijiketings: 

Customs  Service  Commercial  Operations 
Treasury  Advisory  Committee,  12151, 
32169 
Debt  Management  Advisory  Committee,  2634, 

17860 
United  States  Postal  Service,  President's 

Commission,  5976,  10309,  12977,  18328, 
26682,  38421 
C I  ganization,  functions,  and  authority  delegations: 
(\lcohol  and  Tobacco  Tax  and  Trade  Bureau. 

3583 
Customs  Commissioner's  revenue  functions 
authority;  transfer  to  Homeland  Security 
Department,  10777 
Director.  Foreign  Assets  Control  Office.  14743 
lomeland  Security  Secretary.  28322 
Payroll  office  to  service  District  of  Columbia's 
retired  Superior  Court  and  Court  of 
Appeals  justices.  2815 
P  1  mary  money  laundering  concerns: 
!>esignation  of  countries — 
Ukraine;  revocation.  19071 
Privacy  Act: 

Systems  of  records.  5691.  15555,  28046,  381 1 1 
Reports  and  guidance  documents;  availability,  etc.: 
Itemative  fuel  vehicle  acquisitions;  annual 
reports  (1999-2001  FYs),  4813 


Terrorism  Risk  Insurance  Act  of  2002 — 
Federal  payment  conditions,  non-U.S. 
insurers,  and  scope  of  insurance 
coverage,  4544 
Life  and  other  lines  of  insurance  coverage; 
potential  effects  of  terrorist  acts  on 
availability,  35775 
Terrorism  Risk  Insurance  Program;  insurer 
control  presumption  rebuttal  procedure, 
15039 
United  States  Postal  Service.  President"  s 

Commission;  comment  request.  3932.  10068, 
36631 

Uniformed  Services  University  of  tlie 
HealtJi  Sciences 

NOTICES 

Meetings;  Sunshine  Act,  1600.  19194 

United  States  Institute  of  Peace 

NOTICES 

Grants  and  cooperative  agreements;  availability, 

etc.: 
Solicited  grants — 

Senior  Fellowship  competition.  26381 
Meetings;  Sunshine  Act,  3095,  13765,  35062 

United  States  Mint 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Citizens  Coinage  Advisory  Committee,  23524, 
25412 
Meetings: 
Citizens  Coinage  Advisory  Committee,  23360, 
25931,  32798 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for 
Federal  courts,  2615.  3080,  1 1 169,  26960 

Utali  Reclamation  Mitigation  and 
Conservation  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Utah  project — 

Duchesne  and  Strawberry  Rivers; 

rehabilitation  or  replacement  of  diversion 
dams,  400.  26683 

Valles  Caldera  Trust 

NOTICES 

National  Environmental  Protection  Act; 
implementation,  6987 

Veterans  Affairs  Department 

RULES 

Acquisition  regulations: 
Health-care  resources;  simplified  acquisition 
procedures,  3465 
Adjudication;  (Tensions,  compensation, 
dependency,  etc.: 
Veterans  Education  and  Benefits  Expansion  Act 
of  2001;  compensation  and  pension 
provisions,  34539 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice-;- 
Appeal  withdrawal  procedures;  restriction 

removed,  plus  clarification,  13235 
Veterans  law  judges;  new  title  for  Board 
members,  6621 
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Veterans 

Criminal  violations;  information  referrals,  17549 
Disabilities  rating  schedule: 

Tinnitus.  25822 
Fisher  Houses  and  other  temporary  lodging: 

veterans  use.  8547 
Grants:  ' 

Homeless  Providers  Grant  and  Per  Diem 
Program.  13590 
Correction.  34332 
Legal  services.  General  Counsel: 
Organization  recognition  and  representative, 
attorney,  and  agent  accreditation,  8541 
Loan  guaranty: 

Veterans  Education  and  Benefits  Expansion  Act; 
implementation.  6625 
Medical  benefits: 
Children  of  women  Vietnam  veterans — 
Health  care  benefits  for  children  suffering 
from  spina  bifida  and  other  covered  birth 
defects.  1009 
Emergency  treatment  furnished  at  non-VA 
facilities  to  veterans  for  nonservice- 
connected  conditions;  payment  or 
reimbursement,  3401 
Enro'llment;  hospital  ind  outpatient  care 
provided  to  veterans  subpriorities  of 
priority  categories  7  and  8  and  annual 
enrollment  decision.  2670 
Non-VA  physicians — 
Allowance  for  drug  prescriptions  to  fee  filled 
by  non-VA  pharmacies  in  State  homes 
under  VA  contracts,  1 1977 
Veterans"  medical  care  or  services;  reasonable 
charges,  22966 
National  cemeteries: 
Eligibility  for  burial  of  adult  and  minor 
children,  and  certain  Filipino  veterans. 
15659 
Organization,  functions,  and  authority  delegations: 
Regulation  Policy  and  Management  Office, 
25503 
Privacy  Act;  implemenution,  35297 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Montgomery  GI  Bill-Active  Duty;  additional 
opportunity  to  participate  and  other 
miscellaneous  issues,  34326 
Montgomery  GI  Bill-Active  Duty  and      ^ 
Survivors"  and  Dependents"  Educational 
.  Assistance  programs;  rates  payable 
increase,  34319,  37206 
Montgomery  GI  Bill-Active  Duty  program; 
accelerated  payments,  35177 

PROPOSED  RULES 

Adjudication:  pensions,  compensation, 
dependency,  etc.:  ** 
Acceptable  evidence  from  foreign  countries; 

withdrawn.  2476 
Benefits  renouncement;  withdrawn.  2476 
Chronic  lymphocytic  leukemia;  presumptive 

service  connection,  14567 
Citrtiosis  of  liver  in  former  prisoners  of  war; 

presumptive  service  connection.  6679 
Herbicide  exposure,  disability  or  death  caused 
by;  effective  dates  of  benefits;  disposition 
of  unpaid  benefits  after  death  of 
beneficiary,  4132 
Independent  medical  opinions;  withdrawn.  2476 
State  Department  diplomatic  and  consular 

officers  authorization  to  act  as  VA  agents; 
withdrawn,  2476 
Universal  rules  applicable  to  benefit  claims; 
■  decisions  finality;  withdrawn,  2476 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Representative  services  withdrawal;  notice 
procedures.  33040 


83 


Veterans 


Disabilities  rating  schedule: 

Musculoskeletal  system,  6998 
Semi-annual  agenda.  30892 
State  cemetery  grants,  23249 
Vocational  rehabilitation  and  education: 

Veterans  education — 
CertiFication  of  enrollment,  38657 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions;  and  approvals,  4813, 
4814,  4815,  4816,  4817,  5342.  8083,  10779, 
10880.  I088I.  10882.  13363.  13364,  13365, 
13366,  13367,  13984,  15797,  15798,  15799, 
16349,  18726,  18727,  19605,  20222,  24046, 
24047,  24048,  24050,  32581,  32582,  33226, 
33227,  33228,  33229,  33230,  34033,  35781, 
35782 
Committees;  establishment,  renewal,  termination, 
etc.: 
Vocational  Rehabilitation  and  Employment  Task 
Force,  14273 
Cost-of-living  adjustments  and  headstone  or 

marker  allowance  rate,  5342 
Disabilities  rating  schedule: 

Musculoskeletal  system,  38425 
Disability  compensation  and  dependency  and 
indemnity  compensation;  rates  adjustments, 
17723 
Diseases  not  associated  with  exposure  to  herbicide 

agents  during  Vietnam  Era;  list,  27630 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Collaborative  Initiative  to  Help  End  Chronic 

Homelessness.  4018 
Homeless  Providers  Grant  and  Per  Diem 
Program — 
Capital  grant  compenent.  34489 
Per  diem  only  component.  23802 
Technical  assistance  component,  23804 
Inventions,  Government-owned;  availability  for 

licensing,  2816,  5979,  36873,  37615 
Medical  benefits: 
Veterans"  medical  care  or  services;  reasonable 
charges,  22774 
Meetings: 
Capital  Asset  Realignment  for  Enhanced 

Services  Commission,  5979,  10071,  14474, 
23525 
Cemeteries  and  Memorials  Advisory 

Committee,  16349 
Chiropractic  Advisory  Committee,  7841 
Education  Advisory  Committee,  38423 
Environmental  Hazards  Advisory  Committee, 

22770 
Former  Prisoners  of  War  Advisory  Conuninee, 

1398S 
Geriatrics  and  Gerontology  Advisory 

Committee,  23526 
Gulf  War  Veterans'  Illnesses  Research  Advisory 

Committee,  2106.  26684 
Health  Services  Research  and  Development 
Service  Scientific  Review  and  Evaluation 
Board.  22771 
Homeless  Veterans  Advisory  Committee.  4817, 
i9883 


Medical  Research  Service  Merit  Review 

Committee,  7841 
Minority  Veterans  Advisory  Committee,  20223 
President's  Task  Force  to  Improve  Health  Care 

Delivery  for  Our  Nation's  Veterans,  4274, 

10071,  14474,  17723 
Professional  Certification  and  Licensure 

Advisory  Committee,  10582,  25682 
Prosthetics  and  Special-Disabilities  Programs 

Advisory  Committee,  12153 
Rehabilitation  Research  and  Development 

Service  Scientific  Merit  Review  Boafd, 

28888 
Special  Medical  Advisory  Group,  16349 
VA  Nursing  National  Commission,  13985, 

27641 
Veterans  Affairs  Department  Facilities 

Structural  Safety  Advisory  Committee, 

25683 
Vocational  Rehabilitation  and  Employment  Task 

Force,  23526,  26684,  35255 
Voluntary  Service  National  Advisory 

Conunittee.  14475 
Women  Veterans  Advisory  Committee.  843, 

28888 
Outer  burial  receptacle;  private  purchase  in  lieu 
of  government-furnished  graveliner  in  VA 
national  cemetery;  monetary  allowance,  843 
Privacy  Act: 
Computer  matching  programs,  24050,  28889, 

34033 
Systems  of  records,  12738.  26685 
Real  property;  enhanced-use  leases: 

Butler,  PA;  Veterans  Affairs  Department 

Medical  Center,  6259,  25087 
Fort  Howard,  MD;  Veterans  Affairs  Maryland 

Health  Care  System,  20223 
Minneapolis,  MN;  Veterans  Affairs  Medical 

Center,  17724 
Mound  City  National  Cemetery,  IL,  1 1631 
Saint  Cloud,  MN;  Veterans  Affairs  Medical 

Center,  37615 
Reports  and  guidance  documents;  availability,  etc.: 
Alternative  fuel  vehicle  program,  12154 
National  origin  discrimination  as  it  affects 

limited  English  proficient  persons; 

prohibition;  policy  guidance  to  Federal 

financial  assistance  recipients,  34698 

Veterans  Employment  and  Training 
Service 

RULES 

Services  to  veterans;  Funding  formats  for  grants 
to  states,  39000 

NOTICES 

Annual  report  from  Federal  contractors,  7617 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Homeless  Veterans'  Reintegration  Program, 

10490 
Non-Urban  Homeless  Veterans'  Reintegration 

Program,  10509 
Urban  Homeless  Veterans'  Reintegration 
Program,  10529 


Meetings: 
Veterans  Employment  and  Training  Advisory 
Committee,  12382 

Wage  and  Hour  Division 

PROPOSED  RULES 

Fair  Labor  Standards  Act: 
Minimum  wage  and  overtime  pay  for  executive, 
administrative,  professional,  outside  sales, 
and  computer  employees;  defining  and 
delimiting  exemptions,  15560 

NOTICES 

American  Samoa;  Special  Industry  Committee  for 
All  Industries;  appointment,  convention,  and 
hearing,  20032,  24508 

Western  Area  Power  Administration 

NOTICES 

Energy  planning  and  management  program: 
Parker-Davis  Project;  power  marketing 
initiative,  23709 
Environmental  statements;  notice  of  intent: 
Wellton-Mohawk  Generating  Facility.  Yuma, 
AZ;  construction  and  operation,  27056 
Floodplain  and  wetlands  protection;  environmental 
review  determinations;  availability,  etc.: 
Bernardino  County,  CA;  Headgate  Rock  to 

Blythe  Transmission  Line,  25366 
Cheyenne-Miracle  Mile  115-kilovolt 

Transmission  Line  Rebuild  Project.  WY. 
22376 
Pick-Sloan  Missouri  Basin  Program,  Eastern 
Division;  post-2005  resource  pool;  power 
allocation  procedures  and  call  for 
applications,  10233 
Power  marketing  plans: 
Sierra  Nevada  Region;  post-2004  operations; 
operational  alternatives,  37484 
Power  rate  adjustments: 
Boulder  Canyon  Project,  9078 
Central  Valley  Project,  CA;  environmental 

habitat  Restoration  Fund,  18621 
Loveland  Area  Projects,  CO,  16793.  331 19, 

35398,  35401 
Pick-Sloan  Missouri  Basin  Program-Eastern 
Division,  10237,  33120,  35402,  35404, 
37205 

Workers'  Compensation  Programs 
Office 

RULES 

Energy  Employees  Occupational  Illness 
Compensation  Program  Act: 
Reporting  and  recordkeeping  requirements, 
14316 

NOTICES 

Agency  information  collection  activities; 

proposals,  submissions,  and  approvals,  3038 


84 


FEDERAL  REGISTER  INDEX,  January-June  2003 


, 85 

GUIDE  TO  FREEDOM  OF  INFORMATION  INDEXES 

Editorial  Note:  The  Freedom  of  Information  Act  (5  U.S.C.  552)  requires  Government  agencies  to  maintain  and  make 
available  for  mspection  and  copying  current  indexes  that  provide  idenUfying  information  on  certain  matters  issued 
adopted,  or  promulgated  after  July  4.  1967.  Public  Law  93-502  (88  Stat.  1561)  requires  the  publication  (with  exceptions) 
and  distribution  of  these  indexes  quarterly.  This  guide  has  been  compiled  by  the  Office  of  the  Federal  Register  from 
mformation  submitted  by  agencies  in  order  to  notify  the  public  of  the  availability  of  these  indexes  for  sale  or  inspection 
for  Further  Information  Contact: 

Gary  Posselt,  Office  of  the  Federal  Register,  National  Archives  and  Records  Administration,  Washington   DC  20408 
202-741-6000.  •  5       • 


Agency  and  subagency 
name 


ijtepartment  of  Defense, 
Office  of  tfie  Secretary 


■department  of  Defense, 
Department  of  thie  Air 
Force 


[)epartment  of  Defense, 
I  Department  of  the 
Amiy,  Information  Sys- 
tems Command,  Army 
Publications  Command 
and  Printing  Command 
department  of  Education 
(ED),  Office  of  tfie  As- 
sistant Secretary  for 
Legislation  and  Public 
Affairs 


Department  of  Energy, 
Bonneville  Power  Ad- 
ministration 


I  Department  of  Health 
and  Human  Services, 
Public  Health  Service, 
Centers  for  Disease 
Control  (HHS/PHS/ 
CDC) 


Index  title:  period  covered,  brief  de- 
scription of  contents 


DoD  Directives  System  Quarteriy 
Index.  Lists  DoD  Directives  and 
DoD  Instructions  numerically  and 
by  subject  matter;  and  includes 
final  opinions,  statements  of  policy, 
and  administrative  staff  manuals 
that  affect  the  public 


The  Master  Catalog  lists  Air  Force 
publications,  forms,  and  visual 
aids.  Instructions,  manuals,  hand- 
books, and  directories  are  listed  to- 
gether under  each  subject  series'. 
Forms  are  listed  by  number  or 
functional  area. 

DA  pamphlet  25-30  (Consolidated 
Index  of  Army  Publications  and 
Blank  Forms)  Jan.  1,  1997.  Printed 
in  microfiche  and  CD-ROM 
version. 

ED  Index  contains  those  records  re- 
quired by  Public  Law  90-23  (Free- 
dom of  Infonnation  Act).  The  index 
is  a  guide  to  ED  policies.  Instruc- 
tion memoranda,  organization 
function  statements,  guidelines, 
decisions  and  procedures  not  pub- 
lished in  the  Federal  Register. 
Contains  records  originated  since 
May  4,  1980;  updated  quarteriy 

BPA  Manual  Index  dated  1-25-89  (12 
pages).  Policy,  procedural,  and  di- 
rectives material  indexed  by  sub- 
ject and  BPA  Manual  chapter  num- 
Ijer 


CDC  Freedom  of  Information  Act 
(FOIA)  Index  contains  those 
records  required  by  the  Freedom 
of  Information  Act  (P.L.  90-23). 
This  index  provides  identifying  in- 
formation, by  program  and  subject, 
for  the  public  as  to  any  matter 
issued,  adopted,  or  promulgated 
after  July  4,  1967,  and  not  pub-; 
lished  in  the  Federal  Register. 
Index  is  updated  quarteriy 


Order  from;  price;  make  checks  pay- 
able to— 


Subscription  service  is  $13.00  annu- 
ally. Mail  certified  bank  check  or 
postrsl  money  order  to  the  Director, 
Naval  Publications  and  Printing 
Service,  Eastem  Division,  Building 
4,  Section  D,  700  Robbins  Avenue, 
Philadelphia,  PA  19111 


Available  on  the  Worid  Wide  Web  at 
http;//afpubs.hq.af.mil/. 


National  Technical  Information  Serv- 
ice, Order  Preprocessing  Section, 
5285  Port  Royal  Road.  Springfield, 
VA  22161 


Freedom  of  Information  Officer,  De- 
partment of  Education,  Office  of 
Legislation  and  Public  Affairs,  400 
Maryland  Ave.,  SW.,  Washington, 
DC  20202 


For  inspection,  copying,  or  additional 
information  contact 


The  public  may  review  the  index,  ob- 
tain a  copy  of  the  in^lex,  without 
charge,  or  secure  fiftther  informa- 
tion conceming  the  iontents  of  the 
records  listed  by  cor|acting  Bonne- 
ville Power  Administration's  Office 
of  Media  Relations,  905  NE.  11th 
Avenue,  Portland,  OR  97232,  or 
the  Washington,  DC,  Office,  For- 
restal  Building,  F<oom  8G-033, 
1000  Independence  Ave.,  SW., 
Washington,  DC  20585 


Public  Inquiries,  Communications 
and  Management  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333. 


For  inspection  and  copying:  Director 
for  Freedom  of  Information  and 
Security  Review,  OASD(PA), 
Washington,  DC  20301 

Telephone  202-697-1 1 71 

For  additional  infonmation:  OSD  Fed- 
eral Register  Liaison  Officer, 
Washington  Headquarters  Sen/- 
ices,  Washington,  DC  20301 

Telephone  202-697-41 1 1 

For  additional  information,  contact 
the  Air  Force  Departmental  Pub- 
lishing Office,  Boiling  AFB,  Wash- 
ington, DC,  20332. 


Director,  Army  Publications  and 
Printing  Command,  Hoffman  BWg., 
Alexandria,  VA  22331  -0302 


Office  of  Legislation  and  Public  Af- 
fairs, Document  Review  Center, 
400  Maryland  Ave.,  SW.,  Wash- 
ington, DC  20202 

Telephone  202-245-8907  or  202- 
472-3850 


Bonneville  Power  Administration  of- 
fices listed  in  previous  column  or 
BPA  Areas  and  Districts  at  the  fol- 
lowing: 1500  NE.  Irving,  Portland, 
OR  97208:  201  Queen  Anne  Ave  , 
N.,  Seattle,  WA  98109;  U.S.  Cthse, 
West  920  Riverside  Ave,  Spo- 
kane, WA  99201;  West  101  Poplar 
St.,  Walla  Walla,  WA  99362;  U.S. 
Federal  BIdg.,  211  E.  7th  Ave.,  Eu- 
gene, OR  97401;  800  Kensington, 
Missoula,  MT  59801;  U.S.  Federal 
BIdg.,  301  Yakima  St.,  Wenatchee, 
WA  98807;  1650  Hollipart<  Dr., 
Idaho  Falls,  ID  83401;  and  550 
West  Fort  Street,  Boise,  ID  83724 

Public  Inquiries,  Communk:ations 
and  Management  Analysis  Offk:e, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


Department  of  Health 
and  Human  Services, 
Public  Health  Service, 
Food  and  Drug  Admin- 
istration (HHS/PHS/ 
FDA) 


y 


y 


Analyst  Operations  Manual:  Training 
information,  instructions  and  proce- 
dures for  new  laboratory  personnel 


Bio-research  Monitoring  Manual  for 
Supen/isory  Investigators,  NCTR 
Nonclinical:  One-week  course  con- 
ducted by  the  National  Center  tor 
Toxicological  Research 

Center  for  Dru^s  and  Biologies  Staff 
Manual:  Primarily  concemed  with 
the  preparation  and  review  of  doc- 
uments within  the  Center  for  Drugs 
and  Biologies 

Center  for  Food  Safety  and  Applied 
Nutrition  Daily  Operating  Guide: 
Primarily  concemed  with  the  prep- 
aration and  review  of  documents 
within  the  Center  for  Food  Safety 
and  Applied  Nutrition 

Center  for  Veterinary  Medicine  Policy 
and  Procedures  Manual:  Primarily 
concerned  with  the  preparation 
and  review  of  documents  within 
the  Center  for  Veterinary  Medicine 

Compliance  Policy  Guides:  State- 
ments of  FDA  compliance  policy, 
including  those  statements  which 
contain  regulatory  action  guidance 
information 


Compliance  Program  Guidance  Man- 
ual: Programs,  plans  and  instruc- 
tions directed  to  FDA  field  oper- 
ations for  Program  Management 
System  (PMS)  project  implementa- 
tion 

Drug  Autoanalysis  Manual:  A  manual 
of  automated  methods  which  pro- 
vides content  uniformity  test  speci- 
fkiations  in  USP  XVII  and  NF  XII, 
Provides  assurance  of  homo- 
geneity within  a  single  lot  for  a 
safe  and  effective  drug  supply. 
Specifications  are  for  all  table 
monographs  where  the  active  in- 
gredient is  present  in  low  quan- 
tities (usually  50  mg.  or  less) 

EDRO  Data  Codes  Manual:  Com- 
puter code  information  for  program 
management  system  projects  used 
for  reporting  project  information 
into  the  Program  Oriented  Data 
System  (PODS) 

Field  Management  Directives:  FDA 
field  policy  in  the  areas  of  oper- 
ations management,  planning  and 
budget,  program  management 

Inspection  Operations  Manual: 
Standard  operating  inspectional 
and  investigational  procedures  and 
instructions  used  by  FDA  Inves- 
tigational personnel 


National  Technical  Information  Sen/- 
ice,  U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Accession 
#PB85-21 1639:  $46.50  for  paper 
copy,  $6.50  for  microfiche 

Food  and  Drug  Administration,  Free- 
dom of  Infomiation  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $41.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $96.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $33.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $42.70.  Payable  to 
the  Food  and  Drug  Administration 

National  Technical  Information  Sen/- 
ice,  U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Manual  ac- 
cession #PB88-915499,  $109.95; 
subscription  accession  #PB8&- 
915400,  $135.00 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Entire  man- 
ual accession  #PB89-920499, 
$1 57.95;  subscription  accession 
#PB89-920-400,  $425.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $56.00.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $100.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $35.00.  PaySble  to 
the  Food  and  Drug  Administration 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Manual  ac- 
cession #PB88-913399,  $55.95; 
subscription  accession  #PB88- 
913300,  $65.00 


Food  and  Drug  Administration,  Free- 
dom of  Infonmation  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857  (FDA/FOIS/HFI-35) 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Inspector  Training  Manual.  Basic 
training  manual  for  food  and  drug 
inspectors  and  inspection  tecfi- 
niques 

Inspector's  Manual  for  State  Food 
and  Drug  Officials:  Two-part  man- 
ual— Part  (1):  operations  section 
contains  inspectional  and  inves- 
tigational procedures,  Part  (2):  pro- 
gram section  outlines  the  specific 
recommended  inspectional  proce- 
dures applicable  to  a  particular 
problem  area,  commodity  or  regu- 
lated industry.  Similar  in  content  to 
the  Inspection  Operations  Manual, 
except  for  FDA  administrative  pro- 
cedures which  are  not  relevant  to 
State  Food  and  Dnjg  Officials 

Inspector's  Technical  Guide:  Tech- 
nical information  for  FDA  inspec- 
tors, not  previously  available  on  a 
broad  scale 

Pesticide  Analytical  Manual:  Proce- 
dures and  methods  used  in  FDA 
laboratories  for  surveillance  of  the 
extent  and  significance  of  contami- 
nation of  man  and  his  environment 
by  pesticides  and  their  metabolites 


Quantity  of  Contents  Compendium: 
Contains  information  used  to 
measure  acceptance  levels  of 
shrinkage  in  food  containers.  Di- 
vided into  two  parts — (1)  proce- 
dures for  measuring  fill-of-con- 
tainer,  statistical  evaluation  accept- 
able common  or  usual  declaration 
of  quantity  of  contents;  (2)  informa- 
tion on  sampling  wfiere  special 
techniques  are  required 

Regulatory  Procedures  Manual: 
Guidance  on  regulatory  policy  and 
support  processing  procedures 


Staff  Manual  Guides — Organization 
and  Delegations:  Directives  issued 
by  FDA  to  establish  policy,  organi- 
zation, procedures  or  responsibil- 
ities in  the  administrative  area 

Supervisory  Investigators  Guide: 
Guidelines  to  assist  supen/isory  in- 
spectors in  managing  investiga- 
tional groups 

<?- 

Index  to  Administrative  Staff  Manu- 
als: Curent  listing  of  all  staff 
manuals  with  indexes  and/or  table 
of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


Food  and  Drug  Administration,  Free- 
dom of  Infomnation  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $24.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Infomiation  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $71.00.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35. 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $18.00.  Payable  to 
the  Food  and  Drug  Administration 

National  Technical  Informatbn  Serv- 
ice, U.S.  Department  of  Com- 
merce. 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Volume  I— 
Accession  #PB88-911799,  $62.95. 
Volume  II— Accession  #PB88- 
911999,  $193.95.  Entire  Manual- 
Accession  #PB86-911799,  $230.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost  $18.60.  Payable  to 
ttie  Food  and  Drug  Administration 


Food  and  Dnjg  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $142.80.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration.  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $259.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $9.00.  Payable  to  the 
Food  and  Drug  Administration 

Food  arKJ  Drug  Administration,  Free- 
dom of  Infonmation  Staff,  HFI-35, 
5600  Fishers  Lane,  RockviHe.  MD 
20857.  Cost:  $29.00  Payable  to 
the  Food  and  Drug  Administration 


For  inspection,  copying,  or  additional 
infonmation  contact 


/ 


88 


Agency  and  subagency 
name 


Department  of  Health 
and  Human  Services, 
Public  Health  Service, 
Health  Services  Ad- 
ministration (HHS/PHS/ 
HSA) 


Department  of  the  Inte- 
rior, Office  of  the  Sec- 
retary 


Department  of  the  Inte- 
rior, Office  of  Acquisi- 
tion and  Property  Man- 
agement 


Index  title:  period  covered,  brief  de- 
scription of  contents 


HSA  Freedom  of  Information  Act 
(FOIA)  Index:  fwlar.  1975  to  June 
30,  1982.  The  HSA,  FOIA  index  is 
a  compilation  of  supplements  to 
the  departmental  manual  system, 
program  level  operations  manuals, 
circulars,  memoranda,  notices  and 
guides  used  by  the  components  of 
HSA.  All  information  included  in 
this  index  is  current  as  of  June  30, 
1982.  The  respective  bureau  level 
indexes  are  listed  as  follows;  OA — 
Office  of  the  Administrator: 
OCPA— Public  Affairs  Manage- 
ment System  Manual;  OPEL— HSA 
fonward  plan,  fiscal  year  1979-83; 
OM/OCG— HSA  procurement  oper- 
ating instructions;  OM/OMP— HSA 
transmittal  notices  for  supplements 
to  HHS  manuals;  HSA  .Circulars; 
OM/OFS — policy  decisions,  proce- 
dures, and  opinion.  BMS — Bureau 
OF  Medical  Services:  Division  of 
Hospitals  and  Clinics  Operations 
Manual;  BMS  supplements  to  HHS 
manuals;  Manual  of  Operations  for 
PHS  Health  Unit,  DFEH,  BMS; 
BMS  circulars;  Contract  Physi- 
cian's Guide.  IHS — Indian  Health 
Services:  IHS  circulars;  IHS  sup- 
plements to  HHS  manuals;  IHS 
Opeititions  Manual;  General  Coun- 
sel opinions;  policy  and  procedural 
manual  and  circulars.  BCHS — Bu- 
reau OF  Community  Health  Serv- 
ices: BCHS  administrative  guide 
system;  BCHS  Operations  Manual; 
Emergency  Medical  Service  Sys- 
tems Program  Guidelines;  BCHS 
Regional  Memorandum  Series. 
BHPDS— Bureau  of  Health  Per- 
sonnel Development  and  Serv- 
ice: BHPDS  supplements  to  the 
HHS  manuals;  BHPDS  operations 
manuals  which  include  memo- 
randa, guidelines,  handbooks  and 
procedures 

Electronic  Library  of  Interior  Policies. 
Includes  a  Table  of  Contents  of 
DOI  Directives,  i.e.,  Departmental 
Manual  Chapters  and  Secretary's 
Orders.  The  documents  in  the  sys- 
tern  contain  descriptions  of  DOI 
headquarters  and  field 

oranizations,  delegations  of  author- 
ity, internal  policies,  guidelines, 
procedures,  and  other  administra- 
tive matters.. 

401  DM  -  Departmental  Manual  Addi- 
tions to  the  Federal  Acquisition 
Regulation  (FAR) 


Order  from;  price;  make  checks  pay- 
able to — 


Office  of  Communications  and  Public 
Affairs,  HHS/PHS/HSA,  Room 
14A-39.  5600  Fishers  Lane,  Rock- 
ville,  MD  20857.  Checks  payable 
to  HHS/Public  Health  Service.  Mail 
to  HSA  Collection  Officer,  HHS/ 
PHS/HSA,  Room  1&-36,  5600 
Fishers  Lane,  Rockville,  MD 
20857.  Fees  charged  for  research 
and  reproduction  of  information  are 
based  upon  the  current  depart- 
mental fee  schedule  for  infomiation 
under  the  FOI  regulations  (45  CFR 
part  5  subpart  E) 


For  inspection,  copying,  or  additional 
information  contact 


Office  of  Communications  and  Public 
Affairs,  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane,  Rock- 
ville, MD  20857 


Intemet  address:  http://elips.doi.gov 
(Copies  of  documents  in  the  sys- 
tem may  be  downloaded  at  no 
charge.) 


Hard  copy  no  maintained. 


Questions  or  requests  for  assistance 
in  obtaining  copies  of  documents 
listed  but  not  in  the  system  should 
be  directed  to:  Office  of  Planning 
and  Performance  Management, 
U.S.  Department  of  the  Interior, 
WashingtoD,  DC  20240.  One  copy 
will  be  provided  at  no  charge. 

Telephone  202-208-3059 


Website:  www.doi.gov/pam  or  Office 
of  Acquisition  and  Property  Man- 
agement, Department  of  the  Inte- 
rior, 1849  C  Street,  NW.,  Room 
5512,  Washington,  DC  20240 

Telephone  202-208-3348 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  cfieclts  pay- 
able to— 


For  inspection,. copying,  or  additional 
information  contact 


Department  of  the  Inte- 
rior, Office  of  Per- 
sonnel Policy 


Department  of  ttie  Inte- 
rior, National  Business 
Center,  Office  of  Air- 
craft Sen/ices 


Department  of  the  Inte- 
rior, Bureau  of  Indian 
Affairs 


Department  of  the  Inte- 
rior, Bureau  of  Land 
Management 


Det>artment  of  the  Inte- 
rior, Bureau  of  Rec- 
lamation 


Department  of  the  Inte- 
rior, U.S.  Geological 
Survey 


410  DM  -  Departmental  Manual  Addi- 
tion to  the  Interior  Property  Man- 
agement Regulations  (IPMR) 


Electronic  Library  of  Interior  human 
resources  management  issuances; 
includes  an  index  of  Personnel 
Bulletins,  Personnel  Management 
Letters,  Personnel  Handbooks,  and 
Departmental  Manual  Chapters. 
These  documents  contain  descrip- 
tions of  delegations  of  personnel 
management  authority,  intemal 
policies,  gukjelines,  procedures, 
and  other  administrative  matters 
dealing  with  human  resources 
management. 

OAS  Operational  Procedures  Memo- 
randum No.  02-1,  dated  Jan.  1, 
2002.  Subject:  Index  of  Depart- 
mental Manual  (Aviation  Manage- 
ment) and  Operational  Procedures 
Memoranda  Information. 

Bureau  of  Indian  Affairs  Index  dated 

Aug.  31,  1992 
1993  BIAM  Releases 

1993  BIAM  Bulletins 

1994  BIAM  Releases 

1994  BIAM  Bulletins 

1995  BIAM  Releases 
1995  BIAM  Bulletins 

Instruction  Memorandums,  FY-98  to 
FY-2000 

Infomiation  Bulletins,  FY-98  to  FY- 
2000 

Director's  Office  Instruction  Memo- 
randums, FY-98  to  FY-2000 

Director's  Office  Instmction  Bulletins, 
FY-98  to  FY-2000 

Manuals  Issued  Oct.  10,  1996  to 
Dec.  12,  1999 

Handbooks  Issued  Oct.  10,  1996  to 
Dec.  12,  1999 

Instruction  Memorandums  are  tem- 
porary issuances  containing  new 
Bureau  policy.  Information  Bulletins 
are  temporary  issuances  con- 
taining informational  material. 
Manuals  and  HandtxKiks  are  per- 
manent issuances  containing  Bu- 
reau policy  and  procedure^. 

Reclamation  Manual  Index  dated 
July  21,  2000. 


Table  of  Contents,  Checklist,  and 
Subject  Index  relating  to  the  U.S. 
Geologk:al  Survey  Manual. 


Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Interior,  1849  C  Street,  NW.,  Room 
5512,  Washington,  DC  20240 


Internet  address:  www.doi.gov/hrm/ 
guidance/curronly.htm  (Copies  of 
documents  in  ttiiie  system  may  be 
downloaded  at  no  charge.) 


Offtee  of  Aircraft  Servrces 

P.O.  Box  15428 

Boise,  ID  83715-5428 

Or 

2350  West  Robinson  Road 

Boise.  ID  83715-5428. 

Bureau  of  Indian  Affairs 

Division  of  Management  Support 

Code  850,  MS  351 

1951  Constitution  Ave.,  NW. 

Washington,  DC  20245 

First  copy  no  charge 


Available  at  no  cost  from  the  Bu- 
reau's Intemet  site  at: 

www.blm.gov/nhp/efoia/wo/woerr.html 

Paper  copies  available  at  13  cents 
per  page  from: 

Department  of  the  Interior,  Bureau  of 
Land  Management,  1849  C  Street, 
NW.,  Mail  Stop  750LS,  Wash- 
ington, DC  20240 

Make  checks  payable  to  the  Bureau 
of  Land  Management. 


Bureau  of  Reclamation,  Property  & 
Office  Services  Division,  D-7924, 
P.O.  Box  25007,  Denver,  CO 
80225-0007 

No  charge. 


Directives  Officer,  U.S.  Geological 
Survey,  807  National  Center,  Res- 
ton,  VA  20192 

No  charge 


Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Interior,  1849  C  Street,  NW,  Room 
.5512,  Washington,  DC  20240 

telephone  202-208-6649  or  202- 
208-4328 

E-mail:  chrismacarthur@os.dol.gov  or 
teresa barry@os.doi  gov 

Website:  www.doi.gov/pam 

Questk)ns  or  requests  for  assistance 
in  obtaining  copies  of  tfiese 
issuances  should  be  directed  to: 
Office  of  Personnel  Policy,  U.S. 
Department  of  the  Interior,  Wash- 
ington, DC  20240. 

Telephone  202-208-6751 


Office  of  Aircraft  Services 
FOIA  Offrcer 
P.O.  Box  15428 
Boise,  ID  83715-5428 
Telephone:  208-387-5750 
Fax:  208-387-5830 
E-mail  llaraway@oas.gov 

Bureau  of  Indian  Affairs 
Division  of  Management  Support 
Code  850,  MS  351 
1951  Constitution  Ave.,  NW. 
Washington,  DC  20245 
Telephone  202-208-2977 


Departnrient  of  the  Interior;  Bureau  of 
Land  Management;  Directives, 
Records,  and  Intemet  Group;  1839 
C  Street,  NW.;  Mail  Stop  750LS; 
Washington,  DC  20240 

Telephone:  202-452-5193 

Facsimile:  202-452-0395 

E-mail: 

Directives  Washington@blm.gov 


Bureau  of  Reclamatkm,  Property  & 
Office  Services  Division,  D-7924, 
PO  Box  25007,  Denver,  CO 
80225-0007 

Telephone  303-445-2048 

Intemet  address:  www.usbr.gov/ 
recman/rm-index.htm 

Directives  Officer,  U.S.  Geological 
Survey;  807  National  Center,  Res- 
ton,  VA  20192 

Telephone  703-648-7313 
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Agency  and  subagency 
name 


Department  of  the  Inte- 
rior, Fish  and  Wildlife 
Service 


Department  of  the  Inte- 
rior, Minerals  Manage- 
ment Service 


Department  of  the  Inte- 
rior, National  Park 
,  Service 


Department  of  the  Inte- 
rior, National  Park 
Service,  Administrative 
Program  Center 

Department  of  the  Inte- 
rior, National  Park 
Service,  Office  of  Pol- 
icy 


Department  of  the  Inte- 
rior, Office  of  Hearings 
and  Appeals 


Index  title:  period  covered;  brief  de- 
scription of  contents 


Centralized  Library  of  Servicewide 
Policies  -  contains  indexes  to  Fish 
and  Wildlife  Service  manuals,  pol- 
icy issuances,  orders,  handbooks, 
and  other  documents  that  guide 
employees  in  managing  FWS  pro- 
grams, to  include: 

Fish  and  Wildlife  Service  Manual 

National  Policy  Issuances 

Director's  Orders 

Federal  Register  Documents  (FWS) 

Handbooks 

Memoranda 


Table  of  Contents  and  Checklist  to 
Basic  Minerals  Management  Serv- 
ice Manual.  Listed  numerically  by 
part,  series,  chapter,  release  num- 
ber, date,  and  pages. 

Index  of  Director's  appeal  decisions 


Checklist  of  the  NPS  Guidelines  and 
Directives  Dated  Jan.  1 ,  1 993 


Electronic     Director     Orders/Proce- 
dures 


Listing  of  Director's  orders,  hand- 
books, reference  manuals,  and 
other  documents  that  guide  em- 
ployees in  managing  parks/pro- 
grams administered  by  the  NPS. 
List  of  guidelines,  special  direc- 
tives, and  staff  directives  still  in  ef- 
fect. 


Index-Digest.  Index  of  synopses  for 
all  decisions  decided  by  Office  of 
Hearings  and  Appeals  Boards  of 
Appeal  and  published  Solicitor's 
decisions  under  specific  topical 
»headings.  Useful  in  researching 
legal  holdings  of  Department  of  the 
Interior.  Published  quarteriy,  annu- 
ally and  on  5-year  basis. 


Order  from;  price;  make  checks  pay- 
able to- 


Available  at  no  cost  from  the  Serv- 
ice's web  sites  listed  below.  Paper 
copies  available  in  accordance 
with  tee  schedule  in  43  CFR  2,  Ap- 
pendix A. 

http;//policy.fws.gov/index.html 

http://policy.fws.gov/manual.html 

http://policy.fws.gov/npi .  html 

http://policy.fws.gov/do.html 

http://policy.fws.gov/library/ 
frindex.html 

http://policy.fws.gov/hbindex.html 

http://policy.hws.gov/library/ 
memtndex.html 

In  accordance  with  fee  schedule  in 
43  CFR  2,  Appendix  A 


In  accordance  with  fee  schedule  in 
43  CFR  2,  Appendix  A 


U.  S.  Dept.  of  the  Interior,  National 
Park  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127  Attn: 
Management  Services  Division 

No  charge 

Telephone  202-523-5043 

No  charge 


Chief,  Office  of  Policy,  MS  2414, 
Main  Interior  Building,  Washington, 
DC  20240. 

Telephone  202-208-7456. 


Editorial  Branch,  Office  of  Hearings  & 
Appeals,  4015  Wilson  Blvd.  Ariing- 
ton,  VA  22203, 

Telephone  703-235-3791 

Price:  $495.00  annually  for  quarteriy 
issues  and  bound  cumulative  issue 
at  end  of  calendar  year.  Checks 
made  payable  to  'Department  of 
the  Interior." 

Price  for  photocopies  as  prescribed 
in  Department  fee  schedule  for 
Freedom  of  Information  Act  infor- 
mation (43  CFR  Part  2,  Appendix 
A).  Checks  made  payable  to  "De- 
partment of  the  Interior." 

Price  on  Quinquennial  issue  is  set  by 
Government  Printing  Office  and 
available  from  that  agency. 


For  inspection,  copying,  or  additional 
information  contact 


Division    of    Policy    and    Directives 

Management 
Fish  and  Wildlife  Service 
4401  N.  Fairfax  Drive 
Room  222 
Ariington,  VA  22203 
Telephone  703-358-2482 
Email  Address: 
Hope_Grey@  mail.fws.gov 


Chief,  Strategic  Direction  and  Coordi- 
nation Branch,  381  Elden  Street, 
MS-2200,  Herndon,  VA  20170- 
4817 

Telephone  703-787-1258 

Chief,  Appeals  Division,  Office  of 
Policy  and  Management  Improve- 
ment, 1849  C  St.,  NW.,  MS-4230, 
Washington,  DC  20240, 

Telephone  202-208-2622 

U.  S.  Dept.  of  the  Interior,  National 
Park  Sen/ice,  P.O.  Box  37127, 
Washington,  DC  20013-7127  Attn: 
Management  Services  Division 


www.nps.gov/refdesk/Refdesk.htm 


Chief,  Office  of  Policy,  MS  2414, 
Main  Interior  Building,  Washington, 
DC  20240. 

Telephonfe  202-208-7456. 


www.nps.gov/refdesk/policie.html 

Editorial  Branch,  Office  of  Hearings 
and  Appeals,  4015  Wilson  Blvd. 
Ariington,  VA  22203. 

Telephone  703-235-3791 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


Department  of  the  Inte- 
rior, Office  of  Inspector 
General 


Department  of  the  Inte- 
rior, Office  of  Surface 
Mining 


Department  of  Labor 


Legal  Services  Corpora- 
tion 


Department  of  Transpor- 
tation, Federal  High- 
way Administration 
(FHWA) 


Indian  Citator.  Index  of  authorities 
cited  in  decisions  of  the  Interior 
Board  of  Indian  Appeals  (IBIA).  Ini- 
tial publication  covers  volumes  1- 
15  of  IBIA  decisions.  Updated  an- 
nually. 


Administrative  Manual.  Index  related 
to  administrative  policies,  proce- 
dures and  standards  as  contained 
in  the  Administrative  Manual 


Inspector  General  Manual  Index 
Numeric  and  subject  listing  of  inter- 
nal policies  and  procedures  by  vol- 
ume, chapter,  section,  and  sub- 
section 


Listing  of  Directives  which  are  con- 
sidered in  effect  with  respect  to 
cun-ent  operations  of  the  Bureau. 
Historical  listing  of  Directives  not 
currently  in  effect.  Intemet  ad- 
dress: www.osmre.gov/directiv.htm 


Department  of  Labor  Freedom  of  In- 
formation Act  Index  Overview  and 
Guide  to  DOL  agencies  and  sub- 
agencies  with  information  on  how 
to  obtain  more  detailed  indexes  to 
records  maintained  by  each  sub- 
agency;  includes  cross-reference 
to  agencies  by  statute  or  executive 
order;  28  pages 

LSC  Index  lists  decisions,  opinions, 
statements  of  policy,  manuals,  and 
other  records  of  general  interest  to 
members  of  the  public  in  under- 
standing the  activities  of  the  Cor- 
poration. The  index  contains 
records  from  1975  to  date. 

Cease  and  Desist  and  Driver  Dis- 
qualification Final  Orders  by  the 
Federal  Highway  Administrator: 
1969-1984;  listing  of  cease  and 
desist  and  driver  disqualification 
final  orders  of  the  Federal  Highway 
Administrator;  items  listed  are 
identified  by  case  docket  number, 
name  of  carrier  and  date  notice  of 
investigation  was  mailed 

Opinions  and  Final  Orders  of  the 
FHWA  in  Regard  to  the  Regulation 
of  Toll  Bridges:  1968-1984  listing 
of  opinions  and  final  orders  regard- 
ing regulation  of  toll  bridges  issued 
by  the  Federal  Highway  Adminis- 
trator, which  identifies  the  case 
and  the  date  issued 


Administrative  Division  Subscription 
Service,  Office  of  Hearings  &  Ap- 
peals, 4015  Wilson  Blvd.,  Ariing- 
ton,  VA  22203. 

Telephone  703-235-3799 

Price:  $40.00  for  Citator.  Checks 
made  payable  to:  Department  of 
the  Interior. 

Administrative  Division,  Office  of 
Hearings  &  Appeals,  4015  Wilson 
Blvd.,  Ariington,  VA  22203. 

Price  for  photocopies  as  prescribed 
in  Department  fee  schedule  for 
Freedom  of  Information  Act  infor- 
mation (43  CFR  Part  2,  Appendix 
A).  Checks  made  payable  to  De- 
partment of  the  Interior. 

Available  at  no  cost  from  Office's 
Intemet  site  at  www.oig.doi.gov/ 
Idst.pdf 

Paper  copies  available  at  13  cents 
per  page  from:  Department  of  the 
Interior,  Office  of  Inspector  Gen- 
eral, 1849  C  Street  NW,  Mail  Stop 
5341 ,  Washington,  DC  20240 

Office  of  Surface  Mining,  Office  of 
Administration,  ms-222-SIB  ATTN: 
Directives  Coordinator,  1951  Con- 
stitution Ave.,  NW.,  Washington, 
DC  20240 

One  copy  only,  no  charge. 
Telephone  202-208-2593 

Mail  $4.20  check  payable  to  DE- 
PARTMENT OF  LABOR  to:  FOIA 
Index  Request,  Counsel  for  Admin- 
istrative Law,  Division  of  Legisla- 
tion and  Legal  Counsel,  Office  of 
the  Solicitor,  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Room  N2428,  Washington,  DC 
20210. 

Freedom  of  Information  Adminis- 
trator, Legal  Services  Corporation, 
750  First  Street,  NE,  Washington, 
DC  20002-4250. 

No  charge. 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590.  No  charge 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590.  No  charge 


Administrative  Division  Subscription 
Service,  Office  of  Hearings  &  Ap- 
peals, 4015  Wilson  Blvd.,  Ariing- 
ton, VA  22203. 

Telephone  703-235-3799 


Administrative  Division,  Offk»  of 
Hearings  and  Appeals,  4015  Wil- 
son Blvd.,  Ariington,  VA  22203. 

Telephone  703-235-3793 


Sandra  L.  Evans,  Acting  Information 
Manager,  Department  of  the  Inte- 
rior, Office  of  Inspector  General, 
18th  and  C  Street,  Washington, 
DC  20240 

Telephone  202-2 1 9-1 387 


Office  of  Surtace  Mining,  Offk:e  of 
Administration,  ms-222-SIB  ATTN: 
Directives  Coordinator,  1951  Con- 
stitution Ave.,  NW.,  Washington, 
DC  20240 

Telephone  202-208-2593 


Administrator,  FOIA/PA,  Counsel  for 
Administrative  Law,  Division  of 
Legislation  and  Legal  Counsel,  Of- 
fice of  the  Solicitor,  Department  of 

.  Labor,  200  Constitution  Avenue, 
NW.,  Room  N2428,  Washington, 
DC  20210 

Telephone  202-523-9277 

Freedom  of  Information  Adminis- 
trator, Legal  Services  Corporation, 
750  First  Street,  NE,  Washington, 
DC  20002-4250. 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590 

X 


^ 
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Agency  and  subagency 
name 


Department  of  the  Treas- 
ury, Departmental  Of- 
fices 


Architectural  and  Trans- 
portation Barriers  Com- 
pliance Board 


Committee  for  Purchase 
From  the  Blind  and 
Other  Severely  Handi- 
capped 


Commodity  Futures  Trad- 
ing Commission 


\ 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Index  of  Selected  Records,  July  1 967 
to  Dec.  31,  1994.  Index  either  con- 
tains the  following  infonnation  or 
indicates  where  the  public  may  ob- 
tain information,  decisions,  state- 
ments of  the  general  course  and 
method  by  which  functions  are 
channeled  and  determined;  a  de- 
scription of  the  central  and  field  of- 
fices; rules  of  procedure,  descrip- 
tions of  forms;  substantive  rules 
and  statements  of  general  policy 
and  interpretations  adopted  by  the 
agency;  and  each  amendment,  re- 
vision, or  repeal  of  the  foregoing; 
final  adjudications  of  cases;  state- 
ments of  policy  and  interpretations 
which  have  been  adopted  by  the 
agency  and  are  not  published  in 
the  Federal  Register;  and  adminis- 
trative staff  manuals  and  instruc- 
tions to  staff  that  affect  a  member 
of  the  public  for  the  Departmental 
Offices,  Internal  Revenue  Service, 
United  States  Customs  Service, 
United  States  Secret  Service,  Bu- 
reau of  Alcohol,  Tobacco  and  Fire- 
arms, Bureau  of  Engraving  and 
Printing,  Financial  Management 
Sen/ice,  United  States  Mint,  Bu- 
reau of  the  Public  Debt,  Office  of 
the  Comptroller  of  the  Currency, 
Federal  Law  Enforcement  Training 
Center,  Office  of  Thrift  Supervision. 

ATBCB  Freedom  of  Information 
Index;  June  1978  through  Novem- 
ber 1982:  Final  decisions  made  in 
adjudication  of  cases  concerning 
alleged  noncompliance  to  the  Ar- 
chitectural Barriers  Act  of  1968; 
and  a  record  of  the  final  votes  of 
each  member  of  the  Board  in 
every   Board    proceeding.    ATBCB 

,  annual  reports;  pamphlets  describ- 
ing the  ATBCB,  how  to  file  com- 
plaints, and  resource  guides  to  lit- 
erature in  the  area  of  creating  an 
accessible  environment 

Index  of  Additions  and  Deletions  to 
the  Procurement  List:  (a)  Procure- 
ment List  1990  incorporates  all  ad- 
ditions and  deletions  through  Nov. 
3,  1989;  (b)  Current  index  Novem- 
ber 1989-December  1991. 


Index  of  final  Commission  opinions, 
including  concurring  and  dissenting 
opinions,  and  orders  in  the  adju- 
dication of  cases  Apr.  21,  1975  to 
date.  (This  index  consists  of  sepa- 
rate chronological  listings  of  final 
Commission  opinions  and  orders  in 
enforcement  cases  and  reparations 
proceedings  before  the  Commis- 
sion) 

Index  of  statements  of  policy  and  in- 
terpretations adopted  by  the  Com- 
mission and  not  published  in  the 
Federal  Register.  Apr.  21,  1975  to 
date 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


Library.  Room  5010-MT,  Department 
of  the  Treasury,  Washington,  DC 
20220,  Reproduced  upon  request; 
fees  charged  per  page  copied  in 
accordance  with  fee  schedule  at 
31  CFR  1.7.  Make  checks  payable 
to  Treasury  of  the  United  States 


Freedom  of  Information  Officer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW.,  Washington,  DC  20202.  Re- 
produced upon  request.  Twenty 
cents  per  page,  per  copy.  Make 
checks  payable  to  the  Departnnent 
of  Education 

Public  Information  Office,  ATBCB, 
Rm.  1010,  330  C  St.,  SW.  Wash- 
ington, DC  20202.  No  charge 


Order  from:  Executive  Director,  Com- 
mittee for  Purchase  From  the  Blind 
and  Other  Severely  Handicapped, 
Crystal  Square  Building  No.  5, 
1755  Jefferson  Davis  Highway, 
Suite  1107,  Ariington,  VA  22202- 
3509.  Price:  Ten  cents  per  page, 
per  copy.  Make  checks  payable  to: 
Treasurer  of  the  United  States 

Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033 
K  Street,  NW.,  Washington,  DC 
20581 

Price:  1 0  cents  per  page 


Treasury  Department  Library,  Room 
5010,  Main  Treasury  BIdg.,  15th 
and  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220 

Telephone  202-622-0990 


Freedom  of  Information  Officer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW.,  Washington,  DC 

Telephone:  202-245-1591 

Public  Information  Office,  ATBCB, 
Rm.  1010,  v330  C  St.,  SW.,  Wash- 
ington, DC  20202 

Telephone  202-245-1591 


Committee  for  Purchase  From  the 
Blind  and  Other  Severely  Handi- 
capped, Attention:  Freedom  of  In- 
formation Officer 


Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033 
K  Street,  NW.,  Washington,  DC 
20581 

Telephone  202-254-63 1 4 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


General  Services  Admin- 
istration (GSA) 


Intemational  Boundary 
and  Water  Commis- 
sion, United  States  and 
Mexico,  U.S.  Section 


Index  of  Commission  administrative 
manuals  and  instnjctions  to  staff 
that  affect  a  member  of  the  public. 
Apr.  21,  1975  to  date.  (Commis- 
sion instructions  no  longer  in  use 
are  not  included  in  this  index) 

GSA  Freedom  of  Information  index; 
July  4,  1967  through  June  30, 
1984.  Category  A  information 
which  is  final  opinions,  including 
concurring  and  dissenting  opinions 
and  orders,  made  in  the  adjudica- 
tion of  cases.  Category  B  informa- 
tion which  is  those  statements  of 
policy  and  interpretations  which 
have  been  adopted  by  GSA  and 
are  not  published  in  the  FEDERAL 
REGISTER.  Category  C  informa- 
tion which  is  administrative  staff 
manuals  and  instructions  to  staff 
that  affect  members  of  the  public 


Brochure:   Amistad   Dam   and   Res- 
ervoir 


Brochure:  Falcon  Dam  and  Power 
Plant 

Water  Bulletins:  Containing  data  for  1 
year  covering  flow  of  Rio  Grande 
and  related  data  from  Elephant 
Butte,  NM,  to  Gulf  of  Mexico,  re 
storage  in  major  reservoirs,  diver- 
sions, suspended  silt,  chemical 
analyses,  sanitary  aspects  of  water 
quality,  meteorologic  data,  and  irri- 
gated areas-for  years  1931 
through  1980 

Water  Bulletins:  Containing  data  for  1 
year  covering  flow  of  Colorado 
River  and  other  Westem  Boundary 
streams,  and  related  data  (includ- 
ing Tijuana,  Santa  Cruz,  and  San 
Pedro  Rivers,  and  Whitewater 
Draw)  for  years  1960  through  1980 

Color  print  map  -  Lower  Rio  Grande 
Valley  United  States  and  Mexico 


GSA,  Freedom  of  Infomiation  Officer 
(ATRAR),  Washington,  DC  20405. 
Price:  $4.75.  Make  checks  payable 
to:  General  Services  Administration 


Project  Engineer,  U.S.  Section, 
IBWC,  Route  2,  Box  37,  Highway 
90  West,  Del  Rio,  TX  78840.  No 
charge 

Reservoirs  Manager,  U.S.  Section, 
IBWC,  P.O.  Box  1 ,  Falcon  Village, 
TX  78545.  No  charge 

Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  Price:  $4.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
national Boundary  and  Water 
Commission,  U.S.  Section 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  Price:  $5.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
national Boundary  and  Water 
Commission,  U.S.  Section 

Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310.  El  Paso,  TX 
79902.  Prices:  14>x36>  $4.00  per 
map;  10>x28>  $3.00  per  map. 
Payable  to:  Intemational  Boundary 
and  Water  Commission,  U.S.  Sec- 
tion 


GSA  Central  Office  Library  and  the 
business  sen^ice  centers  located  in 
each  regional  office  listed  below: 

Central  Office  Library,  18th  &  F  Sts., 
NW.,  Rm.  1033,  Washington,  DC 
20405 

Business  Service  Centers: 

National  Capital  Region: 

7th  &  D  Sts.,  SW.,  Washington,  DC 
20407 

Region  1:  John  W.  McCormack  Post 
Office  and  Courthouse,  Boston, 
Mass.  02109 

Region  2:  26  Federal  Plaza,  New 
York,  NY  10278 

Region  3:  9th  &  Mart<et  Sts.,  Phila- 
delphia, PA,  19107 

Region  4:  Richard  B.  Russell  BIdg., 
75  Spring  St.,  Atlanta,  GA  30303 

Region  5:  230  So  Dearborn  St.,  Chi- 
cago, IL,  60604 

Region  6:  1500  East  Bannister  Rd., 
Kansas  City,  MO  64131 

Region  7:  819  Taylor  St.,  Ft.  Worth, 
TX  76102 

Region  8:  Building  41,  Denver  Fed- 
eral Center,  Denver,  CO  80225 

Region  9:  525  Market  St.,  San  Fran- 
cisco, CA  94105 

Region  10:  GSA  Center,  Auburn,  WA''> 
98002 

Project  Engineer,  US  Section, 
IBWC,  Route  2,  Box  37,  Highway 
90  West,  Del  Rio,  TX  78840 

Reservoirs  Manager.  US.  Section, 
IBWC,  P.O.  Box  1,  Falcon  Village, 
TX  78545 

Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902 
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Agency  and  subagency 
name 


National  Archives  and 
Records  Administration 
(NARA) 


National  Science  Foun- 
dation (NSF) 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Annual  Report:  Operation  of  Rio 
Grande  Dams  and  Reservoirs. 
This  report  provides  data  con- 
cerning the  operation  of  the  inter- 
national dams  and  reservoirs  con- 
structed by  the  Governments  of 
the  United  States  and  Mexico  on 
the  reach  of  the  Rio  Grande  which 
forms  the  boundary  between  the 
two  countries 

Color  print  map:  El  Paso  Rio  Grande 
Projects,  Canalization  and  Rec- 
tification Projects 


Brochure:  Joint  Projects  of  the  United 
States  and  Mexico  through  the 
International  Boundary  and  Water 
Commission 


NARA  FOIA  Index  lists  the  following 
materials  which  have  been  adopt- 
ed by  NARA  since  Apr.  1,  1985, 
and  which  are  not  published  in  the 
Federal  Register:  NARA  final  opin- 
ions and  orders,  statements  of  pol- 
icy and  interpretations,  and  admin- 
istrative staff  manuals  and  instruc- 
tions to  staff  that  affect  a  member 
of  the  public 


Reviewer  panelist,  alphabetical  listing 
contains  name.  State,  and  institu- 
tion of  individuals  who  have  re- 
viewed proposals  for  the  National 
Science  Foundation  for  the  pre- 
viously completed  fiscal  year 


Order  from;  price;  make  checks  pay- 
able to — 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  tBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  No  charge 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902.  Price:  $10.00  per  map. 
Payable  to  International  Boundary 
and  Water  Commission,  U.S.  Sec- 
tion 

Section  Secreatry,  U.S.  Sec,  IBWC, 
4171  North  Mesa,  Suite  C-310,  El 
Paso,  TX  79902.  Price:  $6.00  per 
brochure.  Payable  to  International 
Boundary  and  Water  Commission, 
U.S.  Section 

Policy  and  Program  Analysis  Division 
(NAA),  National  Archives,  College 
Park,  MD  20740-6001 

One  copy  only  (free). 


For  inspectk)n,  copying,  or  additional 
information  contact 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  Norlh 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902 


Section  Secretary,  U.S.  Section, 
IBWC,  4171  North  Mesa,  Suite  C- 
310,  El  Paso,  TX  79902 


Policy  and  Program  Analysis  Division 
(NAA),  Room  3200,  National  Ar- 
chives at  College  Park,  8601 
Adelphi  Rd.,  College  Park,  MD 
20740-6001. 

Telephone  301-713-6730 


NSF  Library,  Room  245,  1800  G  St. 
NW.,  Washington,  DC  20550 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to—  S 


For  inspection,  copying,  or  additional 
information  contact 


Numerical  index  of  the  following  NSF 
agency-wide  issuances  and  Impor- 
tant Notices  in  effect  as  of  Jan.  24, 
1986:  (1)  Office  of  the  Director 
Staff  Memoranda  (0/D's);  (2)  NSF 
Bulletins;  (3)  NSF  Manuals/Circu- 
lars; (4)  NSF  Handbooks;  and  (5) 
NSF  Important  Notices.  0/D's  are 
used  by  the  NSF  Director  and 
Deputy  Director  to  communicate 
information  to  the  staff.  0/D's  also 
may  be  used  to  convey  short-term 
policy  statements  or  the  initial 
statement  of  long-term  policy.  NSF 
Bulletins  transmit  approved 
changes  to  policy  and  conyey  ad- 
ministrative or  "housekeeping"  in- 
formation. Significant  NSF  policy 
and  procedure  are  located  in  NSF 
Manuals.  NSF  Circulars  (histori- 
cally used  to  communicate  policies 
and  procedures  of  a  continuing  na- 
ture) are  being  converted  to  Manu- 
als and  will  be  discontinued.  Hand- 
books, less  formal  than  Manuals, 
provide  compendia  of  information 
concerning  NSF  programs,  i.e., 
they  do  not  establish  NSF  policy. 
Important  Notices  are  the  Direc- 
tor's primary  means  of  commu- 
nicating with  organizations  receiv- 
ing or  eligible  for  NSF  support.  Im- 
portant Notices  are  issued  over  tfie 
Director's  signature  and  convey  in- 
formation on  NSF  policies  and  pro- 
cedures or  other  subjects  deter- 
mined to  be  of  interest  to  the  aca- 
demic community  and  to  other  se- 
lected audiences. 

Index  of  NSF  regulations  promul- 
gated in  the  Code  of  Federal  Reg- 
ulations under  Title  48,  Public  Con- 
tracts and  Prop^^  Management; 
and  Title  45,  Public  Welfare.  A  list- 
ing, by  subject  title,  of  current 
Foundation  regulations  with  a  brief 
description  of  the  content  of  each 

Publications  of  the  National  Science 
Foundation.  An  index  by  topical 
classification,  as  of  April  1986,  of 
current  NSF  publications  issued 
and  available  to  the  public.  Listing 
include  annual  reports,  specific 
pfogram  announcements,  and  bro- 
chures, science  resources  studies 
pamphlets,  special  studies  publica- 
tions, and  NSF  periodicals.  In  addi- 
tion to  Titles,  provides  NSF  publi- 
cation numbers  and  copy  prices. 
(NSF  Publication  86-18)  , 


Office  of  the  General  Counsel,  Room 
501,  1800  G  St.,  NW.,  Wash- 
ington, DC  20550 


NSF  Fomis  and  Publications  Section, 
Room  232,  1800  G  St.,  NW., 
Washington,  DC  20550.  One  copy 
only  (free) 


For  inspection  or  copying:  NSF  Li- 
brary, Room  245,  1800  G  St., 
NW.,  Washington,  DC  20550.  For 
additional  information:  Public  Af- 
fairs Group,  room  527,  1800  G  St., 
NW.,  Washington,  DC  20550 
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Agency  and  subagency 
name 


Office  of  Personnel  Man- 
agement 


Pennsylvania  Avenue 
Development  Corpora- 
tion 


Pension  Benefit  Guaranty 
Corporation,  Office  of 
tfie  General  Counsel 


Pension  Benefit  Guaranty 
Corporation,  Insurance 
Operations  Department 


Index  title:  period  covered,  brief  de- 
scription of  contents 


NSF  Guide  to  Programs,  A  com- 
posite listing  of  summary  informa- 
tion about  NSF  support  programs, 
as  of  October  1985.  Provides  gen- 
eral guidance  and  information  de- 
scribing the  principal  cfiaracteris- 
tics  and  basic  purposes  of  each 
activity;  eligibiJity  requirements; 
closing  dates  (where  applicable); 
and  the  address  where  more  de- 
tailed information  or  applications 
may  be  obtained.  (NSF  Publication 
85-40) 

NSF  Grant  Policy  Manual.  A  com- 
pendium of  basic  NSF  grant  poli- 
cies and  procedures  for  use  by  the 
grantee  community  and  NSF  Staff. 
The  Manual  implements  0MB  Cir- 
cular No.  A-110,  which  is  directed 
toward  standardizing  and  simpli- 
fying the  various  accountability  and 
reporting  requirements  amoung 
Federal  granting  agencies.  (NSF 
Publication  77-47) 

Handbook  of  Publications,  Periodi- 
cals, and  Operating  Manuals, 
OPM-OCAS-PSD-01.  As  of  Sep- 
tember 1996.  A  listing  of  publica- 
tions, periodicals,  and  operating 
manuals  arranged  in  alphabetical 
order  by  title  within  each  0PM 
issuing  organization.  This  hand- 
book contains  some  information 
formerly  published  in  the  Index  to 
Information  (no  longer  published).. 

PADC  Freedom  of  Information  Act 
(FOIA)  Index;  this  index  contains 
numeric  and  subject  listings  of 
PADC  policy  statements;  public  im- 
provement policies;  development 
guidelines;  final  opinions  and 
cases  interpreting  PaDC  enabling 
legislation;  and  intemal  policies, 
guidelines  and  administrative  pro- 
cedures. Contains  records  origi- 
nated since  Oct.  27,  1972,  to  date. 
The  index  is  updated  semi-annu- 
aUy  (Mar.  and  Sept.). 

Index  to  Pension  Benefit  Guaranty 
Corp.  Opinion  Manual;  Sept.  2, 
1 974  to  present;  interpretive  letters 
addressing  the  provisions  of  Title 
IV  of  the  Employee  Retirement  In- 
come Security  Act  (ERISA)  plan 
termination  insurance  program 


Index  to  Pension  Benefit  Guaranty 
Corp.  Operating  Policy  Manual; 
Oct.  1,  1984,  to  present;  contains 
basic  policy  statements  used  by 
the  PBGC  staff  in  administering 
Title  IV  of  the  Employee  Retire- 
ment Income  Security  Act  (ERISA) 
plan  termination  insurance  pro- 
gram 


Order  from;  price;  make  checks  pay- 
able to— 


NSF  Forms  and  Publications  Section, 
Room  232,  1800  G  St.,  NW., 
Washington,  DC  20550.  One  copy 
gratis;  or  Superindendent  of  Docu- 
ments, U.S.  Government  Printing 
Office,  Washington,  DC  20402. 
Stock  No.  038-000-00458-1.  Unit 
price  $5.00 


Superindendent  of  Documents,  U.S. 
Govemment  Printing  Office,  Wash- 
ington, DC  20402.  Stock  No.  038- 
000-81001-4.  Unit  Price  $13.00 


Publishing  Management  Branch,  Of- 
fice of  Personnel  Management, 
Room  5H35,  1900  E  St.  NW., 
Washington,  DC  20415-0001. 


For  inspection,  copying,  or  additional 
information  contact 


PADC,  Freedom  of  Information  Offi- 
cer, Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW.,  Wash- 
ington, DC  20004-1703.  Fees 
charged  for  research  and  repro- 
duction of  information  are  based 
upon  the  current  Corporation  fee 
schedule  for  information  under  FOI 
regulations  (36  CFR  Part  902, 
Subpart  I). 


Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005;  Charge  $0.15 
per  page;  payable  to  Pension  Ben- 
efit Guaranty  Corp.;  or  contact  Dis- 
closure Officer  for  information  re- 
garding a  subscription  to  the  Opin- 
ion Manual 

Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005.  Charge  $.15  per 
page.  Payable  to  Pension  Benefit 
Guaranty  Corp.  or  contact  Disclo- 
sure Officer  for  price  of  entire  Op- 
erating Policy  Manual 


NSF  Division  of  Grants  and  Con- 
tracts. Room  1150,  1800  G  St., 
NW.,  Washington,  DC  20550 


OPM  Library  or  any  QPM  Office,  in- 
cluding regional  and  area  offices 


PADC,  Freedom  of  Information  Offi- 
cer, Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW.,  Wash- 
ington, DC  20004-1703. 


Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005 

Telephone  202-326-4040  (202-326- 
4179  for  TTY  and  TDD) 


•n. 
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Agency  and  ^ubagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
infomiation  contact 


Pension  Benefit  Guaranty 
Corporation,  Insurance 
Operations  Department 


Pension  Benefit  Guaranty 
Corporation,  Partici- 
pant and  Employer  Ap- 
peals Department 


Department  of  Veterans 
Affairs 


Department  of  Veterans 
Affairs 


Index  to  Pension  Benefit  Guaranty 
Corp.  OPO  Operations  Manual; 
Part  1  from  Sept.  2,  1974,  to  Oct. 
1,  1984,  and  additional  Parts  as 
adopted;  contains  basic  policies 
and  procedures  used  by  Insurance 
Operations  Department  staff  in  ad- 
ministering Title  IV  of  ttie  Em- 
ployee Retirement  Income  Security 
Act  (ERISA)  plan  termination  insur- 
ance program 

Index  to  Pension  Benefit  Guaranty 
Corp.  Appeals  Board  decisions; 
from  Feb.  28,  1980,  to  present; 
contains  closed  appeal  case  deci- 
sion letters  that  are  final  decisions 
of  the  Appeals  Board  made  pursu- 
ant to  PBGC  regulation,  29  CFR 
Part  2606,  Rules  for  Administrative 
Review  of  Agency  Decisions 

Board  of  Veterans'  Appeals  Index  I- 
01-1,  an  index  to  appellate  deci- 
sions. Decisions  of  ttie  BVA  that 
were  written  prior  to  1977  are 
available  only  in  a  "digest"  form 
that  consists  of  summaries  of  deci- 
sions, organized  by  subject.  Final 
decisions  are  published  in  re- 
dacted form  from  1977  through 
1993.  The  text  of  these  decisions 
are  on  microfiche  and  may  be  re- 
trieved by  subject  matter  through 
the  use  of  BVA  Decisions  Index  I- 
01-1  for  the  following  years:  1977 
through  1993. 

Board  of  Veterans'  Appeals  Deci- 
sions CD-ROM  are  available  in 
CD-ROM  format.  Decisions  from 
1992  through  1995  may  be 
searched  by  subject  or  by  any 
word  that  appears  in  them.  In- 
cluded in  this  format  are  BVA  In- 
dexes for  1993  and  1994  deci- 
sions; and  a  subject  index,  identi- 
fied as  "VOCABULARY"  that  per- 
tains to  the  following  years:  1993, 
1994  and  1995. 

Department  of  Veterans  Affairs  Publi- 
cation 1-03-1.  All  information  is 
curent  as  of  April  1991.  Classifica- 
tion subject  and  numeric  listing  of 
manuals,  VA  Regulations,  circu- 
lars, interim  issues,  handbooks, 
bulletins,  pamphlets,  and  guides, 
conveying  agency  policies,  regula- 
tions and  procedures  of  a  con- 
tinuing nature 


\ 


Disck>sure  Officer,  Communications 
and  Publk:  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240.  1200  K  St.,  NW.,  Wash- 
ington. DC  20005.  Charge  $.15  per 
page,  payable  to  Pension  Benefit 
Guaranty  Corp.  or  contact  Disclo- 
sure Officer  for  price  of  entire  Op- 
eratK>ns  Manual 


Disclosure  Offk»r,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240.  1200  K  St.,  NW.,  Wash- 
ington, DC  20005.  Charge  $.15  per 
page,  payable  to  Pension  Benefit 
Guaranty  Corp. 


The  mk:rofiche  index  may  be  pur- 
chased for  approximately  $22.50 
per  copy  from:  Prpmisel  &  Kom, 
Inc.,  7201  Wisconsin  Ave.,  Suite 
620,  Bethesda,  MD  20814.  Make 
check  payable  to;  Promisel  &  Kom, 
Inc. 


The  Board  of  Veterans'  Appeals  De- 
cisions CD-ROM  may  be  pur- 
chased for  $19.00  from:  Super- 
intendent of  Documents,  P.O.  Box 
371954,  Pittsburg,  PA  15250-7954, 
Make  check  payable  to:  Super- 
intendent of  Documents. 


The  public  may  obtain  a  copy  of  the 
index  without  charge  from  the  VA 
Service  and  Distribution  Center, 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

c 

14CFRPart23 

[Docket  No.  CE188,  Special  Condition  23- 
131-SC] 

Special  Conditions;  Rocloweil  Collins, 
Incorporated  on  the  Raytheon  Model 
B300/B300C;  Protection  of  Systems  for 
High  Intensity  Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  to  Rockwell  Collins,  Cedar 
Rapids,  Iowa  52498  for  a  Supplemental 
Type  Certificate  for  the  Raytiieon  Model 
B300/B300C  airplanes.  This  airplane 
will  have  novel  and  unusual  design 
features  when  compared  to  the  state  of 
technology  envisaged  in  the  applicable 
airworthiness  standards.  These  novel 
and  unusual  design  features  include  the 
installation  of  a  ProLine  21  avionics 
system,  which  includes  an  electronic 
flight  instnmient  system  (EFIS)  display 
for  which  the  applicable  regulations  do 
not  contain  adequate  or  appropriate 
airworthiness  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  this  airplane. 
DATES:  The  effective  date  of  these 
special  conditions  is  December  18, 
2002.  Comments  must  be  received  on  or 
before  February  3,  2003. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Regional  Counsel, 
ACE-7,  Attention:  Rules  Docket  Clerk, 
Docket  No.  CE188,  Room  506,  901 


Locust,  Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
CE188.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Wes 
■  Ryan,  Aerospace  Engineer,  Standards 
Office  (ACE-110),  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  901  Locust,  Room  301, 
Kansas  City,  Missouri  64106;  telephone 
(816)329-4127. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  severed  prior 
instances  with  no  substantive  conunents 
received.  Thfe  FAA.  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upori 
issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  CE188."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter.        ., 


Background 

On  November  7,  2001 ,  Rockwell 
Collins,  Incorporated,  Cedar  Rapids, 
Iowa  52498  made  an  application  to  the 
FAA  for  a  new  Supplemental  Type 
Certificate  for  the  Raytheon  Aircraft 
Model  B300/B300C  airplanes.  The 
airplane  is  currently  approved  under  TC 
No.  A24CE.  The  proposed  modification 
incorporates  the  installation  of  the 
Rockwell  Collins  ProLine  21  Display 
System.  The  ProLine  21  system  will 
replace  the  EFIS  originally  installed  on 
the  airplane.  Like  the  original  EFIS,  the 
new  system  has  the  potential  to  be 
vulnerable  to  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21.  §21.101,  Rockwell  Collins  must 
show  that  the  Raytheon  Model  B30U/ 
B300C  aircraft  meets  the  following 
provisions,  or  the  applicable  regulations 
in  effect  on  the  date  of  application  for 
the  change  to  the  Raytheon  Model  B300/ 
B300C.  The  regulations  incorporated  by 
reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  Data  Sheet  A24CE  are  as 
follows: 

Certification  Basis  FAR  Part  23 
effective  February  1, 1965,  as  amended 
by  Amendments  23-1  through  23-34: 
Federal  Aviation  Regulations  part  36 
effective  December  1,  1969.  as  amended 
by  Amendment  36-1  through  36-15; 
SFAR  27  effective  February  1,  1974.  as 
amended  by  Amendments  27-1  through 
27-6  and  Exemption  No.  5077  from 
compliance  with  §  23.207(c).  Federal 
Aviation  Regulations  part  23.  §§  23.201, 
23.203.  and  23.205  through  Amendment 
23-45  (S/N  FN-1  and  up  only).  Effective 
January  20.  1994.  Federal  Aviation 
Regulations  §  23.1457  as  amended  by 
Amendment  23-35.  Exemption  5599 
fi-om  compliance  with  §  23.53(c)(1).  for 
use  of  ground  minimum  control  speed 
(Vmcg)  for  determination  of  takeoff 
decision  speed  (VI),  (Serials  FL-111, 
FM-9,  FN-2  and  after,  or  prior  airplanes 
modified  by  Beech  Kit  No.  130-3004). 

Compliance  with  ice  protection  has 
been  demonstrated  in  accordance  with 
§  23.1419  when  ice  protection 
equipment  is  installed  in  accordance 
with  the  Equipment  List.  Equivalent 
Safety  Findings:  §  23.781(b)  for  shape  of 
the  propeller  control  knob;  §  23.1305(g) 
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for  use  of  fuel  low  pressure  warning 
annunciators  in  lieu  of  the  fuel  pressure 
indicators:  §  23.1321(d)  for  the  basic 
"T"  instrument  panel  arrangement. 

Discussion 

If  the  Administrator  finds  that  the 
applicable  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 
unusual  design  features  of  an  airplane, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19.  are  issued  in 
accordance  with  §  11.38  after  public 
notice  and  become  part  of  the  type 
certification  basis  in  accordance  with  14 
CFRpart  21  §21.101. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  apphcant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  already 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21.101. 

Novel  or  Unusual  Design  Features 

Rockwell  Collins  will  incorporate 
certain  novel  and  unusual  design 
features  into  the  Raytheon  Model  B300/ 
B300C  airplane  for  which  the 
airworthiness  standards  do  not  contain 
adequate  or  appropriate  safety  standards 
for  protection  from  the  effects  of  HIRF. 
These  features,  including  EFIS.  are 
susceptible  to  the  HIRF  environment 
and  were  not  envisaged  by  the  existing 
regulations  for  this  type  of  airplane. 

Protection  of  Systems  from  High 
Intensity  Radiated  Fields  (HIRF):  Recent 
advances  in  technology  have  given  rise 
to  the  application  in  aircraft  designs  of 
advanced  electrical  and  electronic 
systems  that  perform  functions  required 
for  continued  safe  flight  and  landing. 
Due  to  the  use  of  sensitive  solid  state 
advanced  Components  in  analog  and 
digital  electronics  circuits,  these 
advanced  systems  are  readily  responsive 
to  the  transient  effects  of  induced 
electrical  current  and  voltage  caused  by 
the  HIRF.  The  HIRF  can  degrade 
electronic  systems  performance  by 
damaging  components  or  upsetting 
system  functions. 

Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airframe 


shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
e.xposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or.  as  an  option  to  a  fixed 
value  using  laborat.   y  tests,  in 
paragraph  2.  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 


Frequency 


Field  strength 
(volts  per  meter) 


Peak      !    Average 


10  kHz-100  kHz    .. 

50 

50 

lOOkHz-SOOkHz  .. 

50 

50 

500  kHz-2  MHz  .... 

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz  ... 

50 

50 

70  MHz-100  MHz 

50 

50 

100MHZ-200MHZ 

100 

100 

200  MHz-400  MHz 

100 

100 

400  MHz-700  MHz 

700 

50 

700  MHz-1  GHz  ... 

700 

100 

1  GHz-2  GH2i 

2000 

200 

2  GHz-4  GHz  

3000 

200 

4  GHz-6  GHz  

3000 

200 

6  GHz-8  GHz  

1000 

200 

8GHZ-12GHZ  

3000 

300 

12GHz-18GHz    .. 

2000 

200 

18GHZ-40GHZ  ... 

600 

200 

The  field  strengths  are  expressed  in  terms 
of  peak  root-mean-square  (rms)  values  over 
the  complete  modulation  penod. 


or. 


(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  rms  per 
meter,  electrical  field  strength,  from  10 
kHz  to  18  GHz.  When  using. this  test  to 
show  compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify  either 
electrical  or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apiply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Raytheon  Model  B300/B300C  airplanes. 
Should  Rockwell  Collins  apply  at  a  later 
date  for  a  supplemental  type  certificate 
to  modify  any  other  model  on  the  same 
type  certificate  to  incorporate  the  same 
novel  or  unusual  design  feature,  the 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
§21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
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notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
l^dopting  these  special  conditions  upon 
Issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subiects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 


The  authority  citation  for  these 
pecial  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113  and 
44701;  14  CFR  part  21,  §  21.16  and  §  21.101; 
1  nd  14  CFR  11.38  and  11.19. 

'  lie  Special  Conditions 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Raytheon 
Aircraft  Company  Model  B300/B300C 
airplanes  modified  by  Rockwell  Collins 
to  add  an  EFIS. 

1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRF).  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensine  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to,  or 
cause,  a  failure  condition  that  would 

prevent  the  continued  safe  flight  and 
anding  of  the  airplane. 

Issued  in  Kansas  City,  Missouri  on 
December  18.  2002. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  02-33126  Filed  12-31-02;  8:45  am] 

BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  CE193,  Special  Condition  23- 
133-SC] 

Special  Conditions:  S-TEC 
Corporation;  Various  Airplane  Models; 
Protection  of  Systems  for  High 
Intensity  Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  to  S-TEC  Corporation,  One  S- 
TEC  Way  Mimicipal  Airport,  Mineral 
Wells,  TX  76067,  for  a  Supplemental 
Type  Certificate  for  the  models  listed 
under  the  heading  "Type  Certification 
Basis."  These  special  conditions  include 
various  airplane  models  to  streamline 
the  certification  process  as 
recommended  from  completed  Safer 
Sky  Programs.  The  primary  objective  of 
streamlining  the  certification  prdcess  is 
to  improve  the  safety  of  the  airplane 
fleet  by  fostering  the  incorporation  of 
both  new  technologies  that  can  be 
certificated  affordably  xmder  14  CFR 
part  23. 

The  airplanes  will  have  novel  and 
unusual  design  featines  when  compared 
to  the  state  of  technology  envisaged  in 
the  applicable  airworthiness  standards. 
These  novel  and  unusual  design 
featines  include  the  installation  of 
single  or  dual  Meggitt  Avionics  Magic 
electronic  flight  instrument  system 
(EFIS)  manufactured  by  Meggitt 
Avionics,  for  which  the  applicable 
regulations  do  not  contain  adequate  or 
appropriate  airworthiness  standards  for 
the  protection  of  these  systems  from  the 
effects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 
DATES:  The  effective  date  of  these 
special  conditions  is  December  18, 
2002.  Comments  must  be  received  on  or 
before  before  February  3,  2003. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Regional  Counsel, 
ACE-7,  Attention:  Rules  Docket  Clerk, 
Docket  No.  CE193,  Room  506,  901 
Locust,  Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
CE193.  Comments  may  be  inspected  in 
the  Rides  Docket  weekdays,  except 


Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Wes 
Ryan,  Aerospace  Engineer,  Standards 
Office  (ACE-110).  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  901  Locust,  Room  301, 
Kansas  City,  Missouri  64106;  telephone 
(816)  329-4127. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  design  approval  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  iden^fy  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
,for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  fil^d  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  CE193."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter.  V 

Background 

On  September  16,  2002,  S-TEC 
Corporation,  One  S-TEC  Way,  Mineral 
Wells  Airport.  Mineral  Wells,  Texas 
76067,  made  an  application  to  the  FAA 
for  a  new  Supplemental  Type  Certificate 
for  the  Raytheon  (Beech)  65-90,  55- 
A90,  65-A90-1,  65-A90-4,  B90,  and 
C90  airplane  models.  They  have  also 
identified  future  STC  projects  that  need 
the  special  conditions.  All  models  are 
currently  approved  under  the  type 
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certification  basis  listed  in  the 
paragraph  headed  "Type  Certification 
Basis."  The  proposed  modification 
incorporates  a  novel  or  unusual  design 
feature,  such  as  digital  avionics 
consisting  of  an  EFIS  that  is  vulnerable 
to  HIRF  external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21,  §21.101,  S-TEC  Corporation  must 


show  that  affected  airplane  models,  as 
changed,  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  Numbers  listed  below  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  original  "type 
certification  basis"  and  can  be  found  in 


the  Type  Certificate  Numbers  listed 
below,  hi  addition,  the  type  certification 
basis  of  airplane  models  that  embody 
this  modification  will  include  §23.1301 
of  Amendment  23-20;  §§  23.1309, 
23.1311,  and  23.1321  of  Amendment 
23-49;  and  §23.1322  of  Amendment 
23—43;  exemptions,  if  any;  and  the 
special  conditions  adopted  by  this 
rulemaking  action. 


'                  Aircraft  model 

Type  certificate  number 

Raytheon  (Beech)  65-90,  65-A90,  65-A90-1,  65-A90-4,  B90,  C90,  and  E90  ... 

Raytheon  (Beech)  King  Air  200 

Twin  Commander  Aircraft  Corooration  690C  695  695A  and  6958 

3A20,  Rev.  60,  9/10/01 
A24CE,  Rev.  82,  4/23/02 
2A4,  Rev.  46,  4/3/00 

Cessna  425  Conquest  1  

Piper  PA-31T  Cheyenne  II  

A7CE,  Rev.  45,  7/12/02 
A8EA,  Rev.  21 ,  4/8/98 

Discussion 

.  If  the  Administrator  finds  that  the 
applicable  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 
unusual  design  features  of  an  airplane, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19,  are  issued  in 
accordance  with  §  11.38  after  public 
notice  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2)  of  Amendment  21-69. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  already 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21.101. 

Novel  or  Unusual  Design  Features 

S-TEC  Corporation  plans  to 
incorporate  certain  novel  and  unusual 
design  features  into  an  airplane  for 
which  the  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  protection  from  the 
effects  of  HIRF.  These  features  include 
EFIS,  which  are  susceptible  to  the  HIRF 
enviromnent,  that  were  not  envisaged 


by  the  existing  regulations  for  this  type 
of  airplane. 

Protection  of  Systems  from  HIRF: 
Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  advanced 
components  in  analog  and  digital 
electronics  circuits,  these  advanced 
systems  are  readily  responsive  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  HIRF. 
The  HIRF  can  degrade  electronic 
systems  performance  by  damaging 
components  or  upsetting  system 
functions. 

Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airft-ame 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 


has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measiues  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 


Frequency 

Field  strength  (volts  per  meter)* 

Peak 

Average 

10  kHz- too  kHz 

, 

) 

50 

50 

50 

100 

50 

50 

100 

100 

50 

100  kHz-500  kHz                                                               

50 

500  kHz-2  MHz                                                       

50 

2  MHz-30  MHz                                       

100 

30  MHz-70  MHz 

50 

70MHZ-100  MHz  '. 

50 

100  MHz-200  MHz  „ 

100 

200  MHz-400  MHz 

100 

Federal  Register /Vol.  68,  No.  1  /  Thvirsday,  January  2,  2003 /Rules  and  Regulations 


Frequency 


400  MHz-700  MHz 
700  MHz-1  GHz  .... 

1  GHz-2  GHz  

2  GHz-4  GHz  

4  GHz-6  GHz  

6  GHz-8  GHz  

8GHz-12GHz  

12GHZ-18GHZ  .... 
18  GHz-40  GHz  .... 


Field  strength  (volts  per  meter)* 


Peak 


Average 


■+- 


700 

700 

'2000 

3000 

3000 

1000 

3000 

2000 

600 


50 
100 
200 
200 
200 
200 
300 
200 
200 


*  The  field  strengths  are  expressed  in  terms  of  peak  root-mean-square  (nns)  values. 


(2)  The  applicant  may  demonstrate  by 
i  system  test  and  analysis  that  the 
« lectrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per  meter 
peak  electrical  field  strength  from  10 
kHz  to  18  GHz.  When  using  this  test  to 
show  compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  appliceint,  for 
approval  by  the  FAA,  to  identify  either 
electrical  or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  by  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  projection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  one 
modification  to  the  airplane  models 
listed  under  the  heading  "Type 
Certification  Basis."  Should  S-TEC 


Corporation  apply  to  extend  this 
modification  to  include  additional 
airplane  models,  the  special  conditions 
would  extend  to  these  models  as  well 
under  the  provisions  of  §  21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  imusual  design  features  of  one 
modification  to  several  models  of 
airplanes.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  some  airplane 
models,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
uiuiecessaiy  and  impragticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols.  « 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  and 
44701;  14  CFR  part  21,  §§21.16  and  2.1.101: 
and  14  CFR  part  11,  §§11.38  and  11.19. . 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  airplane  models 


listed  under  the  "Type  Certification 
Basis"  heading  modified  by  S-TEC 
Corporation  to  add  an  EFIS. 

1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRF).  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to,  or 
cause,  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kansas  City.  Missouri,  on 
December  18,  2002. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
|FR  Doc.  02-33131  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-216-AD;  Amendment 
39-12912;  AD  2002-21-06] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81  (MD-«1),  (DC- 
9-82  (MD-82),  DC-9-83  (MD-83),  DC- 
9-87  (MD-87),  and  MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
iriformation  in  an  existing  airworthiness 
directive  (AD)  that  applies  to  all 
^Donnell  Douglas  Model  DC-9-81 
(MD-81).  DC-9-82  (MI>-82),  DC-9-83 
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(MD-83),  DC-9-87  (MD-87),  and  MD- 
88  airplanes.  That  AD  currently  requires 
revisions  to  the  Airplane  Flight  Manual; 
installation  of  inspection  aids  on  the 
wing  upper  surfaces;  and,  among  other 
actions,  installation  of  an  overwing 
heater  blanket  system  or  primary'  upper 
wing  ice  detection  system,  and 
installation  of  a  heater  protection  panel 
or  an  equipment  protection  device  on 
certain  overwing  heater  blanket  systems. 
That  AD  also  requires  disabling  the  anti- 
ice  systems  for  the  upper  wing  surface 
on  certain  airplanes.  This  document 
corrects  incorrect  paragraph  references 
in  two  paragraphs.  This  correction  is 
necessary  to  ensure  that  operators  are 
aware  of  an  incorrect  reference  in 
paragraphs  (l)(2)(i)  and  (l)(2)(ii)  of  the 
existing  AD. 
DATES:  Effective  November  8,  2002. 

In  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
November  8,  2002.  (67  FR  65298, 
October  24.  2002). 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as 
Januarv  17,  1992  (57  FR  2014,  January 
17,1992). 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  May  7,  2001  (66  FR  17499, 
April  2.  2001). 

The  comment  period  specified  for  the 
existing  rule  remains  December  23, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information:  Daniel  Bui, 
Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5339;  fax  (562) 
627-5210. 

Other  Information:  Judy  Colder, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4241,  fax  (425)  227p-1232,  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
jucly.golder@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 
October  9,  2002,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  2002- 
21-06,  amendment  39-12912  (67  FR 
65298,  October  24,  2002),  which  applies 
to  all  McDonnell  Douglas  Model  DC-9- 


i 
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81  (MD-81),  DC-9-82  (MD-82),  DC-9- 
83  (MD-83),  DC-9-87  (MD-87),  and 
MD-88  airplanes.  That  AD  requires 
revisions  to  the  Airplane  Flight  Manual; 
installation  of  inspection  aids  on  the 
wing  upper  surfaces;  and,  among 
actions,  other  actions,  installation  of  an 
overwing  heater  blanket  system  or 
primary  upper  wing  ice  detection 
system,  and  installation  of  a  heater 
protection  panel  or  an  equipment 
protection  device  on  certain  overwing 
heater  blanket  systems.  That  AD  also 
requires  disabling  the  anti-ice  systems 
for  the  upper  wing  surface  on  certain 
airplanes.  The  actions  requires  by  that 
AD  are  intended  to  prevent  ice  ingestion 
into  one  or  both  engines  and  consequent 
loss  of  thrust  from  one  or  both  engines; 
and  damage  to  the  upper  wing  skin 
surface  and  its  structure,  due  to 
prolonged  short-circuit  electrical  arcing 
of  certain  anti-ice  systems. 

Need  for  the  Correction 

The  FAA  notes  that  an  inadvertent 
transpositions  of  paragraph  identifiers 
occurred  in  paragraphs  (l)(2)(i)  and 
(l)(2)(ii)  of  AD  2002-21-06.  Paragraph 
(1)  of  that  AD  specifies  information 
regarding  alternative  methods  of 
compliance  (AMOCs)  for  the 
requirements  of  that  AD.  Specifically, 
paragraph  (l)(2)(i)  states  that 
installation  of  a  non-skid,  striped 
triangular  symbol  per  Option  5  of 
McDonnell  Douglas  Service  Bulletin 
MD80-30-059,  Revision  4  through 
Revision  7.  is  approved  as  an  AMOC 
with  paragraphs  (b)  and  (i)(2)  of  that 
AD.  While  paragraph  (i)(2)  of  that  AD  is 
a  correct  reference,  the  reference  to 
paragraph  (b)  is  incorrect  and  should 
read  paragraph  "(c)"  of  the  AD. 
Conversely,  paragraph  (l)(2)(ii)  of  that 
AD  states  that  revision  of  the 
Configuration  Deviation  List  (CDL) 
Appendix  of  the  AFM  by  inserting  a 
copy  of  CDL  Appendix,  Section  I,  Page 
2A,  dated  March  10,  1993,  into  the 
AFM,  is  approved  as  an  AMOC  with 
paragraphs  (c)  and  (i)(3)  of  the  AD. 
While  paragraph  (i)(3)  of  that  AD  is 
correct  reference,  the  reference  to 
paragraph  (c)  is  incorrect  and  should 
read  paragraph  "(b)"  of  that  AD. 

The  FAA  has  determined  that  a 
correction  to  AD  2002-21-06  is 
necessary  to  revise  incorrect  paragraph 
references  in  paragraphs  (l)(2)(i)  and 
(l)(2)(ii)  of  that  AD.  This  correction 
specifies  the  appropriate  paragraphs  for 
which  the  specified  AMOCs  apply. 

Correction  of  Publication 

This  document  corrects  the  errors  and 
correctly  adds  the  AD  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 


The  AD  is  reprinted  in  its  entirety  for 
the  convenience  of  affected  operators. 
The  effective  date  of  the  AD  remains 
November  8,  2002. 

Since  this  action  only  corrects  two 
incorrect  paragraph  references  for 
AMOCs,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  the 
FAA  has  determined  that  notice  and 
public  procedures  are  unnecessary. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part-39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Corrected] 

2.  Section  39.13  is  amended  by 
correctly  adding  the  following 
airworthiness  directive  (AD): 

2002-21-4)6    McDonnell  Douglas: 

Amendment  39-12912.  Docket  2002- 
NM-216-AD. 

Applicabilitv:  All  Model  DC-9-81  (MD- 
81),  DC-9-82  '(MD-82).  DC-9-83  (MD-83), 
DC-9-87  (MD-87),  and  MD-88  airplanes; 
cerlifitated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  ara 
subject  to  the  requireinents  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (1)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

The  prevent  damage  to  the  upper  wing  skin 
surface  and  its  structure,  due  to  prolonges 
short-circuit  electrical  arcing  of  the  anti-ice 
system;  accomplish  the  following: 

Restatement  of  AD  2001-06-16  COR 

Airplane  Flight  Manual  Revision 

(a)  Within  10  days  after  )anuary  17, 1992 
(the  effective  date  of  AD  92-03-02. 
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amendment  39-8156),  revise  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

I  "Ice  on  Wing  Upper  Surfaces 

Caution 

Ice  shedding  from  the  wing  upper  surface 
during  takeoff  can  cause  severe  damage  to 
one  or  both  engines,  leading  to  surgfe, 
vibration,  and  complete  thrust  loss.  The 
formation  of  ice  can  occur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal 
icing  conditions.  Clear  ice  can  also  occur  on 
the  wing  upper  surfaces  when  cold-soaked 
fuel  is  in  the  main  wing  fuel  tanks,  and  the 
airplane  is  exposed  to  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  freezing.  Often,  the  ' 
ice  accumulation  is  clecu-  and  difficult  to 
detect  visually.  The  ice  forms  most 
frequently  on  the  inboard,  aft  corner  of  the 
main  wing  tanks.  (End  of  Cautionary  Note] 

The  wing  upper  surfaces  must  be 
physically  checked  for  ice  when  the  airplane 
has  been  exposed  to  conditions  conducive  to 
ice  formation.  Takeoff  may  not  be  initiated 
unless  the  flight  crew  verifies  that  a  visual 
check  ancl  a  physical  (hands-on)  check  of  the 
wing  upper  surfaces  have  been 
accomplished,  and  that  the  wing  is  clear  of 
ice  accumulation  when  any  of  the  following 
condition^  occur: 

(1)  When  the  ambient  temperature  is  less 
than  50  degrees  F  and  high  humidity  or 
visible  moisture  (rain,  drizzle,  sleet,  snow, 
fog,  etc.)  is  present; 

(2)  When  frost  or  ice  is  present  on  the 
lower  surface  of  either  wing; 

(3)  After  completion  of  de-icing. 
When  inspection  aids  {i.e.,  tufts,  decals, 

mount  pads,  painted  symbols,  and  paint 
stripes)  are  installed  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
30-59,  the  physical  check  may  be  made  by 
assuring  that  all  installed  tufts  move  freely. 

Note 

This  limitation  does  not  relieve  the 
requirement  that  aircraft  surfaces  are  free  of 
frost,  snow,  and  ice  accumulation,  as 
required  bv  Federal  Aviation  Regulations 
Sections  91.527  and  121.629.  (end  of  Note]" 

AFM  Configuration  Deviation  List  Revision 

(b)  Within  10  days  after  January  17,  1992, 
revise  the  Configuration  Deviation  List  (CDL) 
Appendix  of  the  FAA-approved  AFM  to 
include  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"30-80-01     Triangular  Decal  and  Tuft 
Assemblies 

Up  to  two  (2)  decals  or  tufts  per  side  may 
be  missing,  provided: 

(a)  At  least  one  decal  and  tuft  en  each  side 
is  located  along  the  aft  spar  line;  and 

(b)  The  tufts  are  used  for  performing  the 
physical  check  to  determine  that  the  upper 
wing  is  free  of  ice  by  observing  that  the  tufts 
move  freely. 

Up  to  eight  (8)  decals  and/or  tufts  may  be 
missing,  provided: 

(a)  Takeoff  may  not  be  initiated  unless  the 
flight  crew  verifies  that  a  physical  (hands-on) 


check  is  made  of  the  upper  wing  in  the 
location  of  the  missing  decals  and/or  tufts  to 
assure  that  there  is  no  ice  on  the  wing  when 
icing  conditions  exist;  or 

(b)  When  the  ambient  temperature  is  more 
than  50  degrees  F." 

Installation  of  Inspection  Aids 

(c)  Within  30  days  after  January  17, 1992, 
install  inspection  aids  [i.e.,  tufts,  decals, 
mount  pads,  painted  symbols,  and  paint 
stripes)  on  the  inboard  side  of  the  wings' 
upper  surfaces,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  30-59, 
dated  September  18,  1989;  Revision  1.  dated 
January  5,  1990;  or  Revision  2,  dated  August 
15,  1990. 

Repetitive  Tests  and  One-Time  Inspection 

(d)  For  airplanes  on  which  an  overwing 
heater  blanket  system  was  installed  without 
installation  of  a  heater  protection  panel 
(HPP)  or  an  equipment  protection  device 
(EPP)  prior  to  May  7.  2001  (the  effective  date 
of  2001-06-16  COR,  amendment  39-12163): 
Within  60  days  days  after  May  7,  2001, 
accomplish  the  actions  specified  in 
paragraph  {d)(l)  or  (d)(2)  of  this  AD.  as 
applicable. 

(1)  For  airplanes  on  which  the  overwing 
heater  blanket  system  was  installed  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-30-071.  Revision  02,  dated 
February  6,  1996;  or  McDonnell  Douglas 
Service  Bulletin  MD8O-30-078,  Revision  01, 
dated  April  8, 1997:  Accomplish  paragraphs 
(d)(l)(i)  and  (d)(l)(ii)  of  this  AD. 

(i)  Remove  secondary  access  covers,  and 
perform  a  one-time  detailed  visual  inspection 
to  detect  discrepancies  (mechanical  damage 
or  punctures  in  the  upper  skin  of  the  blanket, 
prying  damage  on  the  panel,  and  fuel 
leakage)  of  the  overwing  heater  blanket,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD8O-30A087,  dated 
September  22,  1997.  And, 

(ii)  Accomplish  paragraph  (d)(l)(ii)(A)  or 
(d)(l)(ii)(B)ofthisAD. 

(A)  Perform  dielectric  withstanding  voltage 
and  resistance  tests  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-30A087.  dated  September  22,  1997. 
Repeat  the  tests  thereafter  at  intervals  not  to 
exceed  150  days,  until  installation  of  an  HPP 
in  accordance  with  paragraph  (f)(l)(i)  or 
{f)(l)(ii)  of  this  AD,  as  applicable. 

(B)  Deactivate  the  overwing  heater  blanket 
system  until  accomplishment  of  dielectric 
withstanding  voltage  and  resistance  tests 
specified  in  paragraph  (d)(l)(ii)(A).  If  the 
overwing  heater  blanket  system  is 
deactivated  as  provided  by  this  paragraph, 
continue  to  accomplish  the  requirements  of 
paragraphs  (a),  (b),  and  (c)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  'An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 


(2)  For  airplanes  on  which  the  overwing 
healer  blanket  system  was  installed  in 
accordance  with  TDG  Aerospace,  Inc..  STC 
SA6042NM:  Accomplish  paragraphs  (d)f2)(i) 
and(d)(2)(ii)ofthis  AD. 

(i)  Remove  secondary  access  covers,  and 
perform  a  one-time  detailed  visual  inspection 
to  detect  discrepancies  (mechanical  damage 
or  punctures  in  the  upper  skin  of  the  blanket, 
prying  damage  on  the  panel,  and  fuel 
leakage)  of  the  overwing  healer  blanket,  in 
accordance  with  McDonnell  Douglas  Alert 
'  Service  Bulletin  MD8O-30A087.  dated 
September  22,  1997.  And, 

(ii)  Accomplish  paragraph  (d)(2)(ii)(A)  or 
(d)(2)(ii)(B)ofthisAD. 

(A)  Perform  dielectric  withstanding  voltage 
and  resistance  tests  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-30A087,  dated  September  22,  1997. 
Repeat  the  tests  thereafter  at  intervals  not  to 
exceed  150  days,  until  installation  of  an  EPD 
in  accordance  with  paragraph  (f)(2)(i)  of  this 
AD. 

(B)  Deactivate  overwing  heater  blanket 
system  until  accomplishment  of  dielectric 
withstanding  voltage  and  resistance  tests 
specified  in  paragraph  (d)(2)(ii)(A).  If  the 
overwing  heater  blanket  system  is 
deactivated  as  provided  by  this  paragraph, 
continue  to  accomplish  the  requirements  of 
paragraphs  (a),  (b),  and  (c)  of  this  AD. 

Corrective  Action 

(e)  If  any  discrepancy  is  detected  during 
any  inspection  or  test  performed  in 
accordance  with  paragraph  (d)  of  this  AD, 
prior  to  further  flight,  repair  or  replace  the 
affected  heater  blanket,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-30AQ87,  dated  September  22,  1997: 
except  as  provided  in  paragraph  (h)  of  this 
AD. 

Note  3:  McDonnell  Douglas  Alert  Service 
Bulletin  MD8O-30AO87,  dated  September  22, 
1997,  references  TDG  Aerospace  Document  ■ 
E95-451,  Revision  B,  dated  January  31,  1996, 
as  an  adfiitional  source  of  service  information 
for  accomplishment  of  repair  or  replacement 
of  the  overwing  heater  blanket. 

Installation  of  Overwing  Heater  Blanket  or 
Primary  Upper  Wing  Ice  Detection  Systfm 

(f)  Within  3  years  after  May  7.  2001,  do  the 
requirejnents  of  either  paragraph  (f)(1)  or 
(f)(2)  of  this  AD. 

(1)  Do  the  actions  specified  in  paragraph 
(f)(l)(i)  or  (f)(l)(ii)  of  this  AD.  as  applicable. 

(i)  For  airplanes  listed  in  Group  1  in 
McDonnell  Douglas  Service  Bulletin  MD80- 
30-090,  dated  October  19,  1999:  Install  n 
overwing  heater  blanket  system  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-30-071,  Revision  02,  dated 
February  6, 1996;  and  modify  and  reidentify 
the  existing  HPP  in  accordance  with      ' 
McDonnell  Douglas  Service  Bulletin  MD80- 
30-090.  Modification  of  the  existing  HPP  in 
accordance  with  this  paragraph  constitutes 
terminating  action  for  the  repetitive 
inspections  required  bv  (d)(l)(ii){A)  of  this 
AD. 

(ii)  For  airplanes  listed  in  Group  2  in 
McDonnell  Douglas  Service  Bulletin  MD80- 
30-090,  dated  October  19,  1999:  Install  an 
overwing  heater  blanket  system  in 
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accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-.30-078,  Revision  01,  dated 
April  8.  1997;  and  install  an  HPP  and 
associated  wiring  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MD80- 
30-090.  Installation  of  an  HPP  and  associated 
wiring  in  accordance  with  this  paragraph 
constitutes  terminating  action  for  the 
repetitive  inspections  required  bv 
(d)(l)(ii)(A)ofthisAD. 

Nole  4:  For  other  airplanes, 
accomplishment  of  the  requirements  of 
paragraph  (fl(l)(i)  or  (f)(.l)(ii)  of  this  AD  may- 
be acceptable  per  paragraph  (i)(l)  of  this  AD. 

(2)  Accomplish  the  actions  specified  in 
either  paragraph  (f)(2)(i),  (n(2)(ii),  or  {f)(2)(iii) 
of  this  AD. 

(i)  Install  an  overwing  heater  blanket 
system,  and  install  an  EPD  that  provides  a 
circuit  protection  function  to  the  overwing 
heater  blanket,  in  accordance  with  a  method 
approved  bv  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO),  FAA. 
Installation  of  an  EPD  in  accordance  with 
this  paragraph  constitutes  terminating  action 
for  the  repetitive  inspections  required  bv 
(d)(2)(ii)(A)ofthisAD. 

Note  5:  Installation  of  an  overwing  heater 
blanket  system  and  installation  of  an  EPD 
that  provides  a  circuit  protection  function  to 
the  overwing  heater  blanket,  in  accordance 
with  TDG  Aerospace,  Inc.,  SA  6042NM.  or 
TDG  Master  Drawing  List  (MDL)  E93-104, 
Revision  R,  dated  October  25,  2000;  is  an 
approved  means  of  compliance  with  the 
requirements  of  paragraph  (0(21(1)  of  this  AD. 

(ii)  Install  an  overwing  heater  blanket 
system  in  accordance  with  a  method 
approved  by  the  Manager.  Los  Angeles  AGO. 

(iii)  Install  an  FAA-approved  primary 
upper  wing  ice  detection  system  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  AGO. 

Note  6:  Boeing  (McDonnell  Douglas)  has 
received  FAA  approval  of  a  primary  upper 
wing  ice  detection  system  that  is  considered 
to  be  an  alternative  method  of  compliance 
(AMOC)  with  the  requirements  of  paragraph 
(f)(2)(iii)  of  this  AD.  Information  concerning 
such  AMOCs  maybe  obtained  from  the  Los 
Angeles  AGO. 

AFM  Revision 

(g)  Except  as  provided  by  paragraph  (h)  of 
this  AD,  prior  to  further  flight  after 
accomplishment  of  the  installation  required 
by  paragraph  (f)(1)  or  (f)(2)  of  this  AD,  revise 
the  Limitations  Section  of  the  FAA-approved 
AFM  to  include  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM.  After  accompKshment  of  the 
installation  required  by  paragraph  (f)(1)  or 
(f)(2)  of  this  AD  and  this  AFM  revision,  the 
AFM  revisions  required  by  paragraphs  (a) 
and  (b)  of  this  AD  may  be  removed  from  the 
AFM,  and  the  inspection  aids  required  by 
paragraph  (c)  of  this  AD  may  be  removed 
from  the  airplane. 

"Ice  on  Wing  Upper  Surfaces 

Caution 

Ice  shedding  from  the  wing  upper  surface 
during  takeoff  can  cause  severe  damage  to 
one  or  both  engines,  leading  to  surge, 
vibration,  and  complete  thrust  loss.  The 


formation  of  ice  cafi  occur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal 
icing  conditions.  Glear  ice  can  also  occur  on 
the  wing  upper  surfaces  when  cold-soaked 
fuel  is  in  the  main  wing  fuel  tanks,  and  the 
airplane  is  exposed  to  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  freezing.  Often,  the 
ice  accumulation  is  clear  and  difficult  to 
detect  visually.  The  ice  forms  most 
frequently  on.the  inboard,  aft  corner  of  the 
main  wing  tanks.  [End  of  Cautionary  Note]" 

MMEL  Provision 

(h)  An  airplane  may  be  operated  with  an 
inoperative  overwing  heater  blanket  or 
primary  upper  wing  ice  detection  system  for 
10  days  per  the  Master  Minimum  Equipment 
List  (MMEL),  provided  that  the  actions 
specified  in  paragraphs  (h)(1),  (h)(2),  and 
(h)(3)  of  this  AD  are  done  befipre  further 

night. 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  AFM  to  include  the 
following.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

"Ice  on  Wing  Upper  Surfaces 

Caution 

The  wing  upper  surfaces  must  be 
physically  checked  for  ice  when  the  airplane 
has  been  exposed  to  conditions  conducive  to 
ice  formation.  Takeoff  may  not  be  initiated 
unless  the  flight  crew  verifies  that  a  visual 
check  and  a  physical  (hands-on)  check  of  the 
wing  upper  surfaces  have  been 
accomplished,  and  that  the  wing  is  clear  of 
ice  accumulation  when  any  of  the  following 
conditions  occur: 

(1)  When  the  ambient  temperature  is  less 
than  50  degrees  F  and  high  humidity  or 
visible  moisture  (rain,  drizzle,  sleet,  snow, 
fog.  etc.)  is  present; 

(2)  When  frost  or  ice  is  present  on  the 
lower  surface  of  either  wing; 

(3)  After  completion  of  de-icing. 
When  inspection  aids  (i.e.  tufts,  decals, 

mount  pads,  painted  symbols,  and  paint 
stripes)  are  installed  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
30-59,  the  physical  check  may  be  made  by 
-assuring  that  all  installed  tufts  move  freely. 

Note 

This  limitation  does  not  relieve  the 
requirement  that  aircraft  surfaces  are  free  of 
frost,  snow,  and  ice  accumulation,  as 
required  by  Federal  Aviation  Regulations 
Sections  91.527  and  121.629.  [End  of  Note]" 

(2)  Revise  the  GDL  Appendix  of  the  FAA- 
approved  AFM  to  include  the  following.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"30-80-01     Triangular  Decal  and  Tult 
Assemblies 

Up  to  two  (2)  decals  or  tufts  per  side  may 
he  missing,  provided: 

(a)  At  least  one  decal  and  tuft  on  each  side 
is  located  along  the  aft  spar  lien;  and 

(b)  The  tufts  are  used  for  performing  the 
physical  check  to  determine  that  the  upper 
wing  is  free  of  ice  by  observing  that  the  tufts 
move  freely. 

Up  to  eight  (8)  decals  and/or  tufts  may  be 
missing,  provided: 


(a)  Takeoff  may  not  be  initialed  unless  the 
flight  crew  verifies  that  a  physical  (hands-on) 
check  is  made  of  the  upper  wing  in  the 
location  of  the  missing  decals  and/or  tufts  to 
assure  that  there  is  no  ice  on  the  wing  when 
icing  conditions  exist;  or 

(b)  When  -the  ambient  temperature  is  more 
than  50  degrees  F." 

(3)  Install  inspection  aids  [i.e..  tufts,  decals, 
mount  pads,  painted  symbols,  and  paint 
stripes)  on  the  inboard  side  of  the  wings' 
upper  surfaces,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  30-59, 
dated  September  18,  1989;  Revision  1,  dated 
January  5, 1990;  or  Revision  2,  dated  August 
15.  1990. 

New  Requirements  of  This  Ad 

Note  7:  The  Honeywell  Anti-Ice  System 
specified  in  paragraphs  (i),  (j),  and  (k)  of  this 
AD,  is  also  known  and  specified  as  an 
overwing  heater  blanket  system  installed  m 
accordance  with  AlliedSignal  Supplemental 
Type  Certificate  (STC)  STC  SA6061NM. 

For  Airplanes  Equipped  With  a  Honeywell 
Anti-Ice  System  Installed  Per  STC 
SA6061NM 

(i)  For  airplanes  equipped  with  a 
Honeywell  Anti-Ice  System  installed  per  STC 
SA6061NM:  Accomplish  the  actions 
specified  in  paragraphs  (i)(l),  (i)(2),  (i)(3), 
and  (i)(4)  of  this  AD,  at  the  times  specified 
in  those  paragraphs. 

(1)  Within  72  hours  after  the  effective  date 
of  this  AD,  disable  the  Honeywell  Anti-Ice 
System  installed  per  STC  SA6061NM,  per 
Honeywell  Alert  Service  Bulletin  109XXXX- 
30-38,  dated  August  8,  2002. 

(2)  Within  72  hours  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  AFM  to  include  the 
following  (this  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM): 

"Ice  on  Wing  Upper  Surfaces 

Caution 

Ice  shedding  from  the  wing  upper  surface 
during  takeoff  can  cause  severe  damage  to 
one  or  both  engines,  leading  to  surge, 
vibration,  and  complete  thrust  loss.  The 
formation  of  ice  can  occur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal     ^ 
icing  conditions.  Clear  ice  can  also  occur  on' 
the  wing  upper  surfaces  when  cold-soaked 
fuel  is  in  the  mair  wing  fuel  tanks,  and  the 
airplane  is  exposed  to  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  freezing.  Often,  the 
ice  accumulatwn  is  clear  and  different  to 
detect  visually.  The  ice  forms  most 
frequently  on  the  inboard,  aft  corner  of  the 
main  wing  tanks.  [End  of  Cautionary  Note) 

The  wing  upper  surfaces  must  be 
physically  checked  for  ice  when  the  airplane 
has  been  exposed  to  conditions  conducive  to 
ice  formation.  Takeoff  may  not  be  initiated 
unless  the  flight  crew  verifies  that  a  visual 
check  and  a  physical  (hands-on)  check  of  the 
wing  upper  surfaces  have  been 
accomplished,  and  that  the  wing  is  clear  of 
ice  accumulation  when  any  of  the  following 
conditions  occur: 

(1)  When  the  ambient  temperature  is  less 
than  50  degrees  F  and  high  humidity  or 
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visible  moisture  (rain,  drizzle,  sleet,  snow, 
fog,  etc.)  is  present; 

(2)  When  frost  or  ice  is  present  on  the 
lower  surface  of  either  wing; 

(3)  After  completion  of  de-icing.  When 
inspection  aids  (i.e.  tufts,  decals,  mount 
pads,  painted  symbols,  and  paint  stripes)  are 
installed  in  accordance  with  McDonnell 
Douglas  MD-80  Service  Bulletin  30-59,  the 
physical  check  may  be  made  by  assuring  that 
all  installed  tufts  move  freely. 

Note  ' 

This  limitation  does  not  relieve  the 
requirement  that  aircraft  surfaces  are  free  of 
frost,  snow,  and  ice  accumulation,  as 
required  by  Federal  Aviation  Regulations 
Sections  91.527  and  1 211.629.  [End  of  Note]" 

AFM  Configuration  Deviation  List  Revision 

(3)  Within  72  hours  after  the  effective  date 
of  this  AD.  revise  the  CDL  Appendix  of  the 
FAA-approved  AFM  to  include  the  following 
(this  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM): 

"30-80-01     Triangular  Decal  and  Tuft 
Assemblies 

Up  to  two  (2)  decals  or  tufts  per  side  may 
ye  missing,  provided: 

(a)  At  least  one  decal  and  tuft  on  each  side 
IS  located  along  the  aft  spar  line;  and 

(b)  The  tufts  are  used  for  performing  the 
physical  check  to  determine  that  the  upper 
wing  is  free  of  ice  by  observing  that  the  tufts 
move  freely. 

Up  to  eight  (8)  decals  and/or  tufts  may  be 
missing,  provided: 

(a)  Takeoff  may  not  be  initiated  unless  the 
flight  crew  verifies  that  a  physical  (hands-on) 
check  is  made  of  the  upper  wing  in  the 
location  of  the  missing  decals  and/or  tufts  to 
assure  that  there  is  no  ice  on  the  wing  when 
icing  conditions  exist;  or 

(b)  When  the  ambient  temperature  is  more 
Ihan  50  degrees  F." 

Installation  of  Inspection  Aids 

(4)  Within  30  days  after  the  effective  date 
of  this  AD,  install  inspection  aids  (i.e.,  tufts, 
decals,  mount  pads,  painted  symbols,  and 
paint  stripes)  on  the  inboard  side  of  the 
wings'  upper  surfaces,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  30-59, 
dated  September  18,  1989;  Revision  1,  dated 
January  5,  1990;  or  Revision  2,  dated  August 
15,  1990. 

Note  8:  Operators  should  note  that  certain 
AMOCs  have  been  approved  as  acceptable 
methods  of  compliance  with  paragraph  (i)(4) 
of  this  AD.  Information  concerning  such 
AMOCs  may  be  obtained  from  the  Manager, 
Los  Angeles  AGO. 


Installation  of  Overwing  Heater  Blanket  or 
Primary  Upper  Wing  Ice  Detection  System 

(j)  For  airplanes  equipped  with  disabled 
Honeywell  Anti-Ice  Systems  installed  per 
STC  SA6061NM:  Within  3  years  after  May  7. 
2001,  accomplish  the  requirements  of 
paragraph  (j)(l),  (j)(2),  or  (j)(3)  of  this  AD. 

(1)  Install  an  overwing  heater  blanket 
system,  and  install  an  EPD  that  provides  a 
circuit-protection  function  to  the  overwing 
heater  blanket,  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  AGO, 
FAA. 

Note  9:  Installation  of  an  overwing  heater 
blanket  system  and  installation  of  an  EPD 
that  provides  a  circuit-protection  function  to 
the  overwing  heater  blanket,  in  accordance 
with  TDG  Aerospace,  Inc.,  SA60242NM,  or 
TDG  Master  Drawing  List  (MDL)  E93-104, 
Revision  R.  dated  October  25,  2000;  is  an 
approved  means  of  compliance  with  the 
requirements  of  paragraph  (j)(l)  of  this  AD. 

(2)  Install  an  overwing  heater  blanket 
system  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  AGO. 

(3)  Install  an  FAA-approved  primary  upper 
wing  ife  detection  system  in  accordance  with 
a  method  approved  by  the  Manager,  Los 
Angeles  aGO. 

Note  10:  Boeing  (McDonnell  Douglas)  has 
received  FAA  approval  of  an  acceptable 
primary  uprper  wing  ice  detection  system, 
which  is  considered  to  be  an  acceptable 
method  of  compliance  with  the  requirements 
of  paragraph  (i)(3)  of  this  AD  when 
accomplished  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  AGO. 

AFM  Revision 

(k)(l)  For  airplanes  equipped  with  a 
disabled  Honeywell  Anti-Ice  Systems 
installed  per  STG  SA6061NM:  Prior  to 
further  flight  aftc-  accomplishment  of  the 
installation  required  by  paragraph  (i)(l), 
(j)(2),  or  ())(3)  of  this  AD,  revise  the 
Limitations  Section  of  the  FAA-approved 
AFM  to  include  the  following  (this  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM): 

"Ice  on  Wing  Upper  Surfaces 

Caution 

Ice  shedding  from  the  wing  upper  surface 
during  takeoff  can  cause  severe  damage  to 
one  or  both  engines,  leading  to  surge, 
vibration,  and  complete  thrust  loss.  The 
formation  of  ice  can  occur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal 
icing  conditions.  Glear  ice  can  also  occur  on 
the  wing  upper  surfaces  when  cold-soaked 
fuel  is  in  the  main  wing  fuel  tanks,  and  the 


airplane  is  exposed  to  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  freezing.  Often,  the 
ice  accumulation  is  clear  and  difficult  to 
detect  visually.  The  ice  forms  most 
frequently  on  the  inboard,  aft  corner  of  the 
main  wing  tanks.  (End  of  Cautionary  Note]" 

(2)  After  accomplishment  of  the 
installation  required  by  paragraph  (j)(l)  cif 
this  AD  and  this  AFM  revision,  the  AFM 
revisions  and  CDLs  required  by  paragraphs 
(i)(2)  and  (i)(3)  of  this  AD  may  be  removed 
from  the  AFM,  and  the  inspection  aids 
required  by  paragraph  (i)(4)  of  this  AD  may 
be  removed  from  the  airplane. 

Alternative  Methods  of  Compliance  I  AMOCs) 

(1)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO,  FAA.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  mmments  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

(2)  The  following  AMOCs  were  approved 
previously  per  AD  92-03-02,  amendment 
39-8156,  and  are  approved  as  AMOCs  with 
the  jnHirateH  paragraphs  of  this  AD: 

(i)  Installation  of  a  non-skid,  striped 
triangular  symbol  per  Option  5  of  McDonnell 
Douglas  Service  Bulletin  MD80-30-059. 
Revision  4  though  Revision  7,  is  approved  as 
an  AMOC  with  paragraphs  (c)  and  (i)(2)  of 
this  AD;  and 

(ii)  Revision  of  the  Configuration  Deviation 
List  (CDL)  Appendix  of  the  AFM  by  inserting 
a  copy  of  CDL  Appendix,  Section  I,  page  2A, 
dated  March  10,  1993,  into  the  AFM,  is 
approved  as  an  AMOC  with  paragraphs  (b) 
and(i)(3)ofthis  AD. 

Note  11:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits  ' 

(m)  Special  Right  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21,197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished." 

Incorporation  by  Reference 

(n)  Unless  otherwise  specified  in  this  AD. 
the  actions  shall  be  done  in  accordance  with 
the  applicable  service  document  identified  in 
the  following  table: 


Service  document 


Honeywell  Alert  Service  Bulletin  109XXXX-30-38  

McDonnell  Douglas  Alert  Service  Bulletin  MD80-30A087 

McDonnell  Douglas  Service  Bulletin  30-59 

McDonnell  Douglas  Service  Bulletin  30-59 

McDonnell  Douglas  Service  Bulletin  30-59 

McDonnell  Douglas  Service  Bulletin  MD80-30-071  

McDonnell  Douglas  Service  Bulletin  MD80-30-078 

McDonnell  Douglas  Service  Bulletin  MD80-30-090  


Revision  level 


Original 
Original 
Original 

1  

2 

02 

01  

Original 


Date 


August  8,  2002. 
September  22,  1997. 
September  18,  1989. 
January  5,  1990. 
August  15.  1990. 
Febmary  6,  1996. 
April  8,  1997. 
October  19,  1999. 
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(1)  The  incorporalioii  b\'  reference  of 
Honeywell  Alert  Service  Bulletin  KWXXXX- 
;U)-:»8.  dated  Augiisl  8.  2002.  was  approved 
previouslv  l)v  the  Director  of  Iht;  Federal 
Register  as  of  November  «,  2002  ((i7  KR 
r)r>2?)8,  October  24.  2002). 

(2)  The  incoqxjration  by  referiiiice  of 
Mt:Doiinell  Douslas  Service  Bulletin  :\0-59. 
dated  September  18,  198<):  McDonnell 
Douglas  Service  Bulletin  .'{()-.S9.  Revision  1. 
dated  January  .t.  1990:  and  McDonnell 
Douglas  Service  Bull(!tin  ;!0-.'59,  Revision  2. 
dated  August  1.5,  1090:  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  lanuary  1  7.  1992  (.57  FR  2014, 
January  17.  1992). 

(:))  The  incorporation  by  reference  of  the 
remaining  .service  bulletins  li.sted  in  Table  1 
of  this  AD.  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  May  7, 
2001  ((i(i  FR  174-99.  April  2.  2001). 

(4)  Copies  may  bt;  obtained  from  Boeing 
Commercial  Aircraft  Group.  Long  Beach 
Division.  38,T,T  Lakevvood  Boulinarcf.  Long 
Beach,  California  9084(>,  Attention:  Data  and 
Service  Management.  Dept.  C1-L.5A  (DWIO- 
0024).  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplanes  Directorate.  KiOl  Lind 
Avenue.  SVV..  Renton.  Washington:  oral  the 
FAA.  Los  Angeles  Aircraft  Certification 
Office!.  ;}960  Paramount  Boulevard, 
Lakewood.  (ialifornia:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW..  suite  700.  Washington.  DC. 

"Etfuctivn  Dah' 

(o)  The  effective  date  of  this  amendment 
remains  November  8.  2002. 

Issued  in  Renton.  Washingfon.  on 
December  2.'},  2002. 
\'i  L.  Lipski, 

Skuiafjf'r.  Transport  Airplaiw  Directoratt; 
Airiruft  Cf^rlification  .S(?ni(,e. 
|FR  Doc.  02-:i2881  FiltMl  12-31-02:  8:4.i  am| 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-271-AD;  Amendment 
39-12970;  AD  2002-24-05] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation  , 

Administration,  DOT. 
ACTION:  Final  rule:  correction. 


SUMMARY:  This  document  corrects  a 
typographical  error  that  appeared  in 
airworthiness  directive  (AD)  2002-24- 
05  that  was  published  in  the  Federal 
Register  on  December  3,  2002  (67  FR 
71808).  The  typographical. error  resulted 
in  identification  of  certain  airplanes  in 
the  applicability  of  the  AD  as  having 
serial  numbers  instead  of  line  numbers. 


This  AD  is  applicable  to  certain  Boeing 
Model  727  series  airplanes.  This  AD 
requires  detailed  inspections  to  detect 
cracking  and  corrosion  of  the  upper 
chord  of  the  rear  spar  of  the  wing;  and 
repair,  if  necessaiy.  This  action  also 
requires  detailed  inspections  to  detect 
and  permanently  repair  anj  cracking 
that  has  been  previously  repaired  by 
stop-drilling. 

DATES:  Effective  December  18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ivan 
Li.  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton.  Washington, 
98055-4056;  telephone  (425) 227-2131; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Airworthiness  Directive  (AD)  2002-24- 
05,  amendment  39-12970,  applicable  to 
certain  Boeing  Model  727  series 
airplanes,  was  published  in  the  Federal 
Register  on  December  3,  2002  (67  FR 
71808).  That  AD  requires  detailed 
inspections  to  detect  cracking  and 
corrosion  of  the  upper  chord  of  the  rear 
spar  of  the  wing;  and  repair,  if 
necessary.  That  AD  also  requires 
detailed  inspections  to  detect  and 
permanently  repair  any  cracking  that 
has  been  previously  repaired  by  stop- 
drilling. 

As  published,  the  applicability 
section  of  the  AD  specifies'  "Model  727 
series  airplanes,  serial  numbers  1 
through  1832  inclusive;  certificated  in 
any  category."  Identification  of  the 
airplanes  was  inadvertently  specified  as 
"serial  numbers  1  through  1832 
inclusive."  The  correct  identification  if 
"line  numbers  1  through  1832 
inclusive." 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  republished  in  the 
Federal  Register. 

The  effective  of  this  AD  remains 
December  18,  2002. 

§39.13    [Corrected] 

On  page  71809,  in  the  third  column. 
•Applicability"  of  AD  2002-24-05  is 
corrected  to  read  as  follows: 

*  *        *        *        * 

"Applicability:  Model  727  series 
airplanes,  line  numbers  1  through  1832 
inclusive;  certificated  in  any  category." 

*  *        *        *        * 

Issued  in  Renton.  Washington,  on 
Dece'mber23,2002. 
Vi  L.  Lipski, 

Manai>nr.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  02-.32882  Filed  12-.31-02:  8:4.'i  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-309-AD;  Amendment 
39-12992;  AD  2002-24-51] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-600,  -700,  -700C,  -800,  and 
-900  Series  Airplanes;  Model  747 
Series  Airplanes;  and  Model  757  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  (DOT). 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
2002-24-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
the  airplane  models  described 
previously  by  individual  notices.  This 
AD  requires  revising  the  Airplane  Flight 
Manual  to  require  the  flightcrew  to 
maintain  certain  minimum  fuel  levels  in 
the  center  fuel  tanks  and,  for  certain     , 
airplanes,  to  prohibit  the  use  of  the 
horizontal  stabilizer  fuel  tank  and  the 
certain  center  auxiliary  fuel  tanks.  This 
action  is  prompted  by  reports  indicating 
that  two  fuel  tank  pumps  showed 
evidence  of  extreme  localized  ^ 
overheating  of  parts  in  the  priming  and 
vapor  pump  section  of  the  fuel  pump; 
such  overheating  provides  an  ignition 
source  in  the  fuel  tank  during  dry 
running  of  the  pump,  which  could 
result  in  fire/explosion  of  the  fuel  tank. 
The  actions  specified  by  this  AD  are 
intended  to  require  the  flightcrew  to 
maintain  certain  minimum  fuel  levels  in 
the  center  fuel  tanks  and,  for  certain 
airplanes  and,  for  certain  airplanes  to 
prohibit  the  use  of  the  horizontal 
stabilizer  fuel  tank  and  certain  center 
auxiliary  fuel  tanks. 
DATES:  Effective  January  7,  2003,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  2002-24-51,  issued 
November  23,  2002,  which  contained 
the  requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  3,  2003,     " 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
309-AD,  1601  Lind  Avenue,  SW.,      ' 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
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ocation  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax" to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
Jarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-309-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

Information  pertaining  to  this 
amendment  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernie  Gonzalez,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056:  telephone 
(425)  227-2682;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On 
November  23,  2002,  the  FAA  issued 
emergency  AD  2002-24-51,  which  is 
applicable  to  all  Boeing  Model  737-600. 
-700,  -700C,  -800,  and  -900  series 
airplanes;  Model  747  series  airplanes; 
land  Model  757  series  airplanes. 

The  FAA  has  received  reports 
iindicating  that  two  fuel  tank  pumps 
from  different  Model  747  series 
airplanes  showed  evidence  of  extreme 
lacalized  overheating  of  parts  in  the 
priming  and  vapor  pump  section  of  the 
fuel  pump.  The  priming  and  vapor 
pump  section  of  the  pump  is  open  to  the 
fuel  tank  via  the  pump  inlet  line  and  the 
vapor  vent  of  the  pump.  The  cause  of 
this  overheating  is  believed  to  be 
Ifriction  between  the  pump  parts; 
however,  the  specific  cause  of  the 
friction  is  unknown  at  this  time. 

One  of  the  two  pumps  was  an 
override/jettison  pump  of  the  inboard 
main  tank.  The  pump  had  been  removed 
so  that  X-ray  inspections  specified  in 
AD  2002-19-52,  amendment  39-12900 
(67  FR  61253,  September  30,  2002T~) 
could  be  performed.  The  pump  had: 
been  installed  on  the  airplane  for  6,000 
flight  hours.  Since  scoring  was  found  on 
the  inducer  housing  of  the  pump,  the 
pump  was  disassembled,  at  which  time 
evidence  of  severe  overheating  of  the 
priming  and  vapor  pump  section  was 
found.  The  Stellite  (cobalt/chrome/ 
nickel/iron  alloy)  end  plates  of  the 
priming  and  vapor  section  of  the  pump 
were  blued  and  cracked  from  thermal 
stress,  and  the  steel  pump  shaft  in  that 
same  area  was  also  blued.  According  to 


the  pump  manufacturer,  bluing  of  the 
steel  and/or  Stellite  materials  is 
evidence  of  temperatures  in  excess  of 
1,100  degrees  Fahrenheit.  It  is  believed 
that  such  temperatures  could  only  be 
reached  during  dry  running  of  the 
pump.  The  previous  operational  history 
of  this  pump  is  under  investigation  to 
determine  how  dr\'  running  could  have 
occurred.  Adjacent  areas  of  the  shaft 
were  blackened.  In  addition,  the 
aluminum  bearing  housing  adjacent  to 
the  back  side  of  the  end  plate  had 
melted. 

The  other  pump  was  an  override/ 
jettison  pump  of  the  center  tank,  which 
had  been  removed  from  a  Model  747- 
400  series  airplane  due  to  a  low 
pressure  warning  received  in  the  flight 
deck.  The  pump  had  been  installed  on 
the  airplane  for  3.500  flight  hours.  The 
pump  was  found  with  the  thermal  fuses 
of  the  electrical  motor  winding  open, 
which  indicates  an  overheat  condition 
in  the  motor  section.  Such  overheating    " 
may  be  due  to  the  pump  rotor  dragging 
or  locking.  Evidence  of  severe 
overheating  of  the  priming  and  vapor 
pump  section  was  found.  The  end  plates 
of  the  priming  and  vapor  section  of  the 
pump  were  blued  and  cracked  from 
thermal  stress,  and  the  pump  shaft  in 
that  same  area  was  blued. 

Such  overheating  of  the  parts  in  the 
priming  and  vapor  pump  section  of  the 
fuel  pump  provides  an  ignition  source 
in  the  fuel  tank  during  dry  running  of 
the  pump,  which  could  result  in  fire/ 
explosion  of  the  fuel  tank. 

Similar  Parts 

The  pumps  involved  in  the  two 
reports  described  previously  have  the. 
same  part  numbers  as' those  that  were 
addressed  in  AD  2002-19-52.  The  fuel 
pumps  installed  on  Model  737-600, 
-700,  -700C,  -800,  and  -900:  Model 
747;  and  Model  757  series  airplanes  are 
all  potentially  affected  since  the  pumps 
are  almost  identical  in  design. 

FAA's  Determination 

In  light  of  these  reports,  we  find  that 
procedures  must  be  included  in  the 
Airplane  Flight  Manual  (AFM)  to 
require-the  flightcrew  to  maintain 
certain  minimum  fuel  levels  in  thft 
center  fuel  tanks,  and  to  prohibit  the  use 
of  the  horizontal  stabilizer  fuel  tank  (for 
Model  747-400  series  airplanes)  and 
certain  center  au.xiliary  fuel  tanks  (on 
Model  747  series  airplanes).  Those 
procedures  specify  crew  monitoring  of 
fuel  levels  and  shutoff  of  center  fuel 
tank  pumps  at  specified  levels  that 
ensure  the  pump  inlet  remains  covered 
during  pump  operation.  Covering  the 
pump  inlet  prevents  fuel  vapors  from 
coming  into  contact  with  potentially 


overheated  parts  in  tl^e  priming  and 
vapor  pump  section  of  the  fuel  pump, 
and  likely  prevents  the  overheating 
condition  itself.  Those  procedures  also 
require  deactivation  of  the  horizontal 
stabilizer  tank  on  Model  747—400  series 
airplanes  and  certain  auxiliar\'  fuel  \ 

tanks  of  Model  747  series  airplanes 
because  the  small  size  of  the  tank  and 
the  high  flow  rate  of  the  pumps  make  it 
impractical  to  effectively  apply  an  early 
shutoff  procedure. 

Explanation  of  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  emergency  AD  2002-24-51 
to  revising  the  AFM  to  require  the 
flightcrew  to  maintain  certain  minimum 
fuel  levels  in  the  center  fuel  tanks,  and 
to  prohibit  the  use  of  the  horizontal 
stabilizer  fuel  tank  (for  Model  747-400 
series  airplanes)  and  certain  center 
auxiliary'  fuel  tanks  (on  Model  747 
series  airplanes).  • 

Some  operators  may  already  have 
accomplished  the  AFM  revisions 
required  by  this  AD  since  those 
revisions  are  identical  to  the  AFM 
revisions  required  by  AD  2002-19-52.. 
However,  the  terminating  action  (i.e.. 
X-ray  inspections  of  the  fuel  pumps) 
provided  by  AD  2002-19-52  allows 
operators  to  remove  those  AFM 
revisions.  The  unsafe  condition 
addressed  in  AD  2002-19-52  was 
caused  by  chafed  wiring,  so  the 
terminating  action  for  that  AD  is  not 
effective  in  eliminating  the  un.safe 
condition  addressed  in  this  AD. 
Therefore,  for  operators  that  have 
accomplished  the  terminating  action 
specified  in  AD  2002-19-52,  this  new 
AD  requires  that  those  AFM  revisions  be 
reinstated. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary'  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  November  23,  2002,  to 
all  known  U.S.  owners  and  operators  of 
all  Boeing  Model  737-600.  -700.  -700C. 
-800,  and  -900  series  airplanes:  Model 
747  series  airplanes;  and  Model  757 
series  airplanes.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  ajnelndment 
to  section  39.13  of  the  Federal  Aviation 
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Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
■  amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-309-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 


emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

f    Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

< 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-24-51     Boeing:  Amendment  39-12992. 
Docket  2002-NM-309-AD. 

Applicability:  Model  737-600,  -700. 
-700C,  -800,  and  -900  series  airplanes; 
Model  747  series  airplanes;  and  Model  757 
series  airplanes;  certificated  in  any  category. 

Comp/iancer-Required  as  indicated,  unless 
accomplished  previously. 

To  require  the  flightcrew  to  maintain 
t:ertain  minimum  fuel  levels  in  the  center 
fuel  tanks,  and  to  prohibit  the  use  of  the 
horizontal  stabilizer  fuel  lank  (for  Model 
747—400  series  airplanes)  and  certain  center 
auxiliary  fuel  tanks  (on  Model  747  series 
airplanes),  accomplish  the  following: 
.     N^el:  Accomplishment  of  the  actions 
requWIfcby  paragraphs  (a)  through  (d)  of  AD 
2002-19-52,  amendment  39-12900,  is 
acceptable  for  compliance  with  the 
requirements  of  paragraphs  (b)  through  (e)  of 
this  AD.  This  AD  does  not  require  that  those 
actions  be  repeated  unless  the  terminating 
actions  specified  in  paragraphs  (g)  and  (hj  of 
AD  2002-19-52  have  been  accomplished  and 
the  AFM  revisions  and  placard(s)  have  been 
removed. 

(a)  Accomplishment  of  the  terminating 
actions  specified  in  paragraphs  (g)  and  (h)  of 
AD  2002-19-52,  amendment  39-12900,  does 
not  allow  removal  of  the  AFM  revisions 
required  by  paragraphs  (a),  (b),  (c),  and  (d)  of 
AD  2002-19-52,  or  paragraphs  (b),  (c),  (d), 
and  (e)  of  this  AD. 


Airplane  Flight  Manual  (AFM)  Revision: 
Model  737-600,  -700,  -700C,  -800,  and  -900 

(b)  For  Model  737-600.  -700,  -700C.  -800. 
and  -900  series  airplanes:  Within  4  days  after 
receipt  of  this  AD,  revise  the  Limitations 
Section  of  the  AFM  to  include  the  following 
(this  may  be  accomplished  by  in.serting  a 
copy  of  this  AD  into  the  AFM): 

"Certificate  Limitations 

The  center  tank  fuel  pumps  must  be  OFF 
for  takeoff  if  center  tank  fuel  is  less  than 
5,000  pounds  (2,300  kilograms)  with  the 
airplane  readied  for  initial  taxi. 

Both  center  tank  fuel  pump  switches  must 
be  selected  Off  when  center  tank  fuel 
quantity  reaches  approximately  1,000  pounds 
(500  kilograms)  during  climb  and  cruise  or 
3,000  pounds  (1,400  kilograms)  during 
descent  and  landing.  The  fuel  pumps  must  be 
positioned  Off  at  the  first  indication  of  fuel 
pump  low  pressure. 

The  CWT  fuel  quantity  indication  system 
must  be  operative  to  dispatch  with  CWT 
mission  fuel. 

Note 

The  CONFIG  indicator  will  annunciate 
when  center  tank  fuel  exceeds  1,600  pounds 
(800  kilograms)  and  the  center  tank  hiel 
pump  switches  are  Off.  Do  not  accomplish 
the  CONFIG  non-normal  procedure  prior  to 
or  during  takeoff  with  less  than  5,000  pounds 
(2.300  kilograms)  of  center  tank  fuel  or 
during  descent  and  landing  with  less  than 
3,000  pounds  (1.400  kilograms)  of  center  tank 
fuel. 

Note 

In  a  low  fuel  situation,  both  center  tank 
pumps  may  be  .selected  On  and  all  center 
,lank  fvjel  may  be  used. 

If  the  main  tanks  are  not  full,  the  zero  fuel 
gross  weight  of  the  airplane  plus  the  weight 
of  center  tank  fuel  may  exceed  the  maximum 
zero  fuel  gross  weight  by  up  to  5,000  pounds 
(2,300  kilograms)  for  takeoff,  climb  and 
cruise  and  up  to  3,000  pounds  (1,400 
kilograms)  for  descent  and  landing,  provided 
that  the  effects  of  balance  (CG)  have  been 
considered. 

If  a  center  tank  fuel  pump  fails  with  fuel 
in  the  center  tank,  accomplish  the  Fuel  Pump 
Low  Pressure  non-normal  procedure.  _ 

When  defueling  center  or  main  wing  tanks, 
the  Fuel  Pump  Low  Pressure  indication 
lights  must  be  monitored  and  the  fuel  pumps 
positioned  to  Off  at  the  first  indication  of  fuel 
pump  low  pressure.  Defueling  with 
passengers  on  board  is  prohibited. 

The  limitations  contained  in  this  AD 
supersede  any  conflicting  basic  airplane 
flight  manual  limitations." 

AFM  Revision:  Model  747-100,  -200B, 
-200F,  -200C,  -lOOB,  -300,  -lOOB  SUD,    • 
747SR,  and  747SP 

(c)  For  Model  747-100,  -200B,  -200F, 
-200C,  -lOOB,  -300,  -lOOB  SUD,  747SR,  and 
747SP  series  airplanes:  Within  4  days  after 
receipt  of  this  AD,  revise  the  Limitations 
Section  of  the  AFM  to  include  the  following 
(this  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM): 
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"Certificate  Limitations 

Fueling  and  use  of  the  center  auxiliary  fuel 
tank  and  auxiliary  fuel  tanks  1  and  4  (if 
installed)  is  prohibited. 

The  center  wing  tank  (CWT)  must  coiitain 
a  minimum  of  17,000  pounds  (7,700 
kilograms)  of  fuel  prior  to  engine  start,  if  the 
CWT  override/jettison  pumps  are  to  be 
selected  On  during  flight. 

The  CWT  fuel  quantity  indication  system 
must  be  operative  to  dispatch  with  CWT 
mission  fuel. 

Both  CWT  override/jettison  pump  switches 
must  be  selected  Off  at  or  before  the  fWT 
fuel  quantity  reaches  7,000  pounds  (3,200 
kilograms),  if  the  CWT  fuel  quantity  is  less 
than  50,000  pounds  (22,700  kilograms)  prior 
to  engine  start.  The  CWT  override  pumps 
may  be  selected  On  during  stabilized  cruise 
aonditions.  Both  CWT  override/jettison 
pump  switches  must  be  selected  Off  at  or 
before  the  CWT  fuel  quantity  reaches  3,000 
pounds  (1.400  kilograms). 

Both  CWT  override/jettison  pump  switches 
rpust  be  selected  Off  at  or  before  the  CWT 
fuel  quantity  reaches  3.000  pounds  (1.400 
kilograms),  if  the  CWT  fuel  quantity  is  greater 
than  or  equal  to  50,000  pounds  (22.700 
kilograms)  prior  to  engine  start. 

Both  CWT  override/jettison  pumps  must  be 
selected  Off  when  either  CWT  override/ 
jettison  fuel  pump  low  pressure  light 
illuminates. 

Warning, 

Do  not  reset  a  tripped  fuel  pump  circuit 
breaker. 

Warning 

Do  not  cycle  the  CWT  pump  switches  from 
On  to  Off  to  On  with  any  continuous  low 
pressure  indication  present. 

ijjote 

The  CWT  may  be  emptied  normally  in  an 
emergency  fuel  jettison. 

Note 

'  In  a  low  fuel  situation,  both  CWT  override/ 
jettison  pumps  may  be  selected  On  and  all 
CWT  fuel  may  be  used. 

If  a  center  wing  tank  pump  fails  with  fuel 
in  the  center  tank,  shut  off  the  affected  fuel 
pump. 

If  the  main  tanks  are  not  full,  the  zwo  fuel 
gross  weight  of  the  airplane  plus  the  weight 
of  CWT  tank  fuel  may  exceed  the  maximum 
zero  fuel  gross  weight  by  up  to  7,000  pounds 
(3,200  kilograms)  for  takeoff,  climb,  cruise, 
descent,  and  landing,  provided  that  the 
effects  of  balance  (CG)  have  been  considered. 

When  defueling  center  or  main  wing  tanks, 
the  Fuel  Pump  Low  Pressure  indication 
lights  must  be  monitored  and  the  fuel  pumps 
positioned  to  Off  at  the  first  indication  of  fuel 
pump'low  pressure.  Defueling  with 
passengers  on  board  is  prohibited. 

The  limitations  contained  in  this  AD 
supersede  any  conflicting  basic  airplane 
flight  manual  limitations." 

AFM  Revision:  Model  747^00,  -4000.  and 
-400F 

(d)  For  Model  747-400,  -400D,  and  -400F 
series  airplanes:  Within  4  days  after  receipt 
of  this  AD,  revise  the  Limitations  Section  of 
the  AFM  to  include  the  following  (this  may 


be  accomplished  bv  inserting  a  copy  of  this 
AD  into  the  AFM):" 

"Certificate  Limitations 

Fueling  and  use  of  the  horizontal  stabilizer 
tank  (if  installed)  is  prohibited  if  a  placard 
prohibiting  its  use  is  installed. 

The  center  wing  tank  (CWT)  must  contain 
a  minimum  of  17,000  pounds  (7,700 
kilograms)  prior  to  engine  start,  if  the  CWT 
override/jettison  pumps  are  to  be  selected  On 
during  flight. 

The  CWT  fuel  quantity  indication  system 
must  be  operative  to  dispatch  with  CWT 
mission  fuel. 

Both  CWT  override/jettison  pump  switches 
must  be  selected  Off  at  or  before  CWT  fuel 
quantity  reaches  7,000  pounds  (3,200 
kilograms),  if  CWT  fuel  quantity  is  less  than 
50,000  pounds  (22,700  kilograms)  prior  to 
engine  start.  The  CWT  override  pumps  may 
be  selected  On  during  stabilized  cruise 
conditions.  Both  CWT  override/jettison 
pump  switches  must  be  selected  Off  at  or 
before  the  CWT  fuel  quantity  reaches  3,000 
pounds  (1,400  kilograms). 

Note 

With  CWT  override/jettison  pumps 
selected  Off  and  CWT  fuel  quantity  greater 
than  6,000  pounds  (2,800  kilograms),  the 
Fuel  OVRD  CTR  L  &  R  EICAS  messages  will 
be  displayed.  Do  not  accomplish  the 
associated  non-normal  procedure. 

Both  CWT  override/jettison  pump  switches 
must  be  selected  Off  at  or  before  CWT  fuel 
quantity  reaches  3,000  pounds  (1,400 
kilograms),  if  CWT  fuel  quantity  is  greater 
than  or  equal  to  50,000  pounds  (22,700 
kilograms)  prior  to  engine  start.  ♦ 

Both  CWT  override/jettison  pumps  must  be 
selected  OFF  when  either  CWT  override/ 
jettison  fuel  pump  low  pressure  light 
illuminates. 

Warning 

Do  not  reset  a  tripped  fuel  pump  circuit 
breaker. 

Warning 

Do  not  cycle  CWT  override/jettison  pump 
switches  from  On  to  Off  to  On  with  any 
continuous  low  pressure  indication  present. 

Note 

The  center  wing  tank  may  be  emptied 
normally  during  an  emergency  fuel  jettison. 

Note 

In  a  low  fuel  situation,  both  CWT  override/ 
jettison  pumps  may  be  selected  On  and  all 
CWT  fuel  may  be  used. 

If  a  center  wing  tank  pump  fails  with  fuel 
in  the  center  tank,  accomplish  the  Fuel 
OVRD  CTR  L.  R  non-normal  procedure. 

If  the  main  tanks  are  not  full,  the  zero  fuel 
gross  weight  of  the  airplane  plus  the  weight 
of  CWT  tank  fuel  may  exceed  the  maximum 
zero  fuel  gross  weight  by  up  to  7,000  pounds 
(3,200  kilograms)  for  takeoff,  climb,  cruise, 
descent,  and  landing,  provided  that  the 
effects  of  balance  (CG)  have  been  considered. 

When  defueling  any  fuel  tanks,  the  Fuel 
Pump  Low  Pressure  indication  lights  must  be 
monitored  and  the  fuel  pumps  positioned  to 
Off  at  the  first  indication  of  fuel  pump  low 
pressure.  Defueling  with  passengers  on  board 
is  prohibited. 


The  limitations  contained  in  this  AD 
supersede  any  copflic:ting  basic  airplane 
flight  manual  limitations." 

AFM  Revision:  Model  757 

(e)  For  Model  757  series  airplanes:  Within 
4  days  after  receipt  of  this  AD,  revise  the 
Limitations  Section  of  the  AFM  to  include 
the  following  (this  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM): 

"Certificate  Limitations 

The  center  tank  fuel  pumps  must  be  Off  for 
takeoff  if  center  tank  fuel  is  less  than  5.000 
pounds  (2.300  kilograms)  with  the  airplane 
readied  for  initial  taxi. 

Both  center  tank  fuel  pump  switches  must 
be  selected  Offwhen  center  tank  fuel 
quantity  reaches  approximately  1.000  pounds 
(500  kilograms)  during  climb,  crujse,  or 
descent.  The  center  tank  fuel  pumps  must  be 
positioned  Off  at  the  first  indication  of  fuel 
pump  low  pressure. 
■  The  CWT  fuel  quantity  indication  system 
must  be  operative  to  dispatch  with  CWT 
mission- fuel. 

Warning 

Do  not  reset  a  tripped  fuel  pump  circuit 
breaker. 

Note 

The  Fuel  CONFIG  light  will  illuminate 
when  there  is  fuel  in  the  center  tank  that 
exceeds  1,200  pounds  (600  kilograms)  and 
the  center  tank  fuel  pump  switches  are  Off. 
Do  not  accomplish  the  associated  non-normal 
procedure  prior  to  or  during  takeoff  with  less 
than  5,000  pounds  (2.300  kilograms)  of 
center  tank  fuel,  unless  there  is  an  imbalance 
between  maiatanks-or  fuel  is  low  in  either 
main  tank.  After  canceling  the  Fuel  CONFIG 
light,  monitor  fuel  quantity  indications  and 
accomplish  the  appropriate  non-normal 
procedure  if  a  main  tank  imbalance  of  main 
tank  low  fuel  quantity  occurs. 

Note 

In  a  low  fuel  situation,  both  center  tank 
pumps  may  be  selected  On  and  all  center 
tank  fuel  may  be  used. 

If  the  main  tanks  are  not  full,  the  zero  fuel 
gross  weight  of  the  airplane  plus  the  weight 
of  center  tank  fuel  may  exceed  the  maximum 
zero  fuel  gross  weight  by  up  to  5.000  pounds 
(2.300  kilograms)  for  takeoff,  climb,  cruise, 
descent,  and  landing,  provided  that  the 
effects  of  balance  (CG)  have  been  considered. 

If  a  center  tank  fuel  pump  fails  or  indicates 
low  pressure  with  fuel  in  the  center  tank; 
accomplish  the  Fuel  Pump  non-normal 
procedure. 

When  defueling  center  or  main  wing  tanks, 
the  Fuel  Pump  Low  Pressure  indication 
lights  must  be  monitored  and  the  fuel  pumps 
positioned  to  Off  at  the  first  indication  of  fuel 
pump  low  pressure.  Defueling  with 
passengers  on  board  is  prohibited. 

The  limitations  contained  in  this  AD 
supersede  any  conflicting  basic  airplane 
flight  manual  limitations." 

Alternative  Methods  of  Compliance 

(f)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
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Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2002-19-52,  amendment  39-12900,  are  not 
considered  to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
January  7,  2003,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  emergency  AD  2002-24—51, 
issued  on  November  23,  2002,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Renton,  Washington,  on 
December  23.  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  02-32883  Filed  12-31-02;  8:45  am) 

BrLLING  CODE  491Qr13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-314-AD;  Amendment 
39-12993;  AD  2002-24-52] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-400,  -400D,  and  -400F 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
2002-24-52  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
all  Boeing  Model  747-400,  -400D,  and 
-400F  series  airplanes  by  individual 
notices.  This  AD  continues  to  require 
revising  the  Airplane  Flight  Manual  to 
require  the  flightcrew  to  maintain 
certain  minimum  fuel  levels  in  the 
center  fuel  tanks,  and  to  prohibit  the  use 
of  the  horizontal  stabilizer  fuel  tank. 
This  AD  also  removes  the  reference  to 


placards  that  was  specified  in  the 
operating  limitations  required  by 
another  AD.  This  action  is  prompted  by 
reports  indicating  that  two  fuel  pumps 
showed  evidence  of  extreme  localized 
overheating  of  parts  in  the  priming  emd 
vapor  pump  section  of  the  fuel  pump. 
Such  overheating  provides  an  ignition 
source  in  the  fuel  tank  during  dry 
ruiming  of  the  pump,  which  could 
result  in  fire/explosion  of  the  fuel  tank. 
The  actions  specified  by  this  AD  are 
intended  to  require  the  flightcrew  to 
maintain  certain  minimum  fuel  levels  in 
the  center  fuel  tanks,  and  to  prohibit  the 
use  of  the  horizontal  stabilizer  fuel  tank. 
DATES:  Effective  January  6,  2003,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  2002-24-52,  issued 
November  24,  2002,  which  contained 
the  requirements  of  this  amendment. 

Conunents  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  3,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
314-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contmn 
"Docket  No.  2002-NM-314-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

Information  pertaining  to  this 
amendment  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Gonzalez,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2682;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On 
November  24,  2002,  the  FAA  issued 
emergency  AD  2002-24-52,  which  is 
applicable  to  all  Boeing  Model  747—400, 
-400D,  and  -400F  series  airplanes. 

On  November  23,  2002,  the  FAA 
issued  emergency  AD  2002-24-51, 


applicable  to  all  Boeing  Model  737-600, 
-700,  -700C,  -800,  and  -900  series 
airplanes;  Model  747  series  airplanes; 
and  Model  757  series  airplanes.  That 
AD  was  prompted  by  reports  indicating 
that  two  fuel  pumps  from  different 
Model  747  series  airplanes  showed 
evidence  of  extreme  localized 
overheating  of  parts  in  the  priming  and 
vapor  pump  section  of  the  fuel  pump. 
Such  overheating  provides  an  ignition 
source  in  the  fuel  tank  during  dry 
running  of  the  pump,  which  could 
result  in  fire/explosion  of  the  fuel  tank. 
AD  2002-24-51  reinstated  operating 
limitations  origineilly  imposed  by  AD 
2002-19-52,  amendment  39-12900  (67 
FR  61253,  September  30,  2002). 
Specifically  for  Model  747-400,  -400D.' 
and  -400F  series  airplanes,  AD  2002- 
24-51  includes  a  provision  that 
prohibits  fueling  and  use  of  the 
horizontal  stabilizer  tank  "*   *   *  if  a 
placard  prohibiting  its  use  is  installed." 
(That  phrase  appears  in  the  first 
paragraph  of  the  required  operating 
limitation.) 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  we 
have  become  aware  that  the  reference  to 
placards  in  the  Airplane  Flight  Manual 
(AFM)  revision  for  Model  747-400, 
-400D,  and  — 400F  series  airplanes 
should  not  have  been  restated  because, 
unlike  AD  2002-19-52,  AD  2002-24-51 
does  not  require  installation  of  placards. 
Therefore,  if  an  operator  has  done  the 
terminating  actions  specified  in  AD 
2002-19-52  and  removed  the  placards 
required  by  that  AD,  the  limitation 
imposed  by  AD  2002-24-51  would  not 
prohibit  fueling  and  use  of  the 
horizontal  stabilizer  tank.  This  would  be 
contrary  to  the  intent  of  AD  2002-24- 
51. 

Explanation  of  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  emergency  AD  2002-24-52 
to  continue  to  require  revising  the  AFM 
to  require  the  flightcrew  to  maintain 
certain  minimum  fuel  levels  in  the 
center  fuel  temks,  and  to  prohibit  the  use 
of  the  horizontal  stabilizer  fuel  tank. 
However,  this  AD  removes  the  reference 
to  placards  that  was  specified  in  the 
operating  limitations  required  by  AD 
2002-24-51. 

The  compliance  time  of  this  AD 
remains  the  same  as  that  specified  in 
AD  2002-24-51  ("within  4  days  after 
receipt"  of  AD  2002-24-51).  In 
addition,  paragraph  (b)  of  this  AD  states 
that,  if  an  operator  has  already  complied 
with  AD  2002-24-51,  it  can  comply 
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with  this  AD  simply  by  deleting  the 
phrase  "if  a  placard  prohibiting  its  use 
is  installed"  from  the  first  paragraph  of 
the  operating  limitation  required  by  AD 
2002-24-51. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  November  24,  2002,  to 
all  known  U.S.  owners  and  operators  of 
all  Boeing  Model  747-400,  ^OOD,  and 
-400F  series  airplanes.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  to  make  it  effective  to  all  persons. 

Ckimments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  ^ch  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-314-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended]^ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-24-52     Boeing:  Amendment  39-12993. 
Docket  2002-NM-314-AD. 

Applicability:  All  Model  747-400,  ^OOD. 
and  -400F  series  airplanes,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  require  the  flightfrew  to  maintain 
certain  minimum  fuel  levels  in  the  center 


fuel  tanks,  and  to  prohibit  the  uSie  of  the 
horizontal  stabilizer  fuel  tank,  accomplish 
the  following: 

Airplane  Flight  Manual  (AFM)  Revision: 
Model  747-400,  -400D.  and  -400F 

(a)  For  Model  747-100.  -400D.  and  -400F 
series  airplanes:  Within  4  days  after  receipt  . 
of  emergency  AD  2002-24-51.  instead  of 
complying  with  the  requirements  of 
paragraph  (d)  of  AD  2002-24-51.  revise  the 
Limitations  Section  of  the  AFM  to  include 
the  following  (this  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM): 

Certificate  Limitations 

Fueling  and  use  of  the  horizontal  stabilizer 
tank  (if  installed)  is  prohibited. 

The  center  wing  tank  (CWT)  must  contain 
a  minimum  of  17.000  pounds  (7.700 
kilograms)  prior  to  engine  start,  if  the  CWT 
override/jettison  pumps  are  trfbe  selected  On 
d-uring  flight. 

The  CWT  fuel  quantity  indication  system 
must  be  operative  to  dispatch  with  CWT 
mission  fuel. 

Both  CWT  override/jettison  pump  switches 
must  be  selected  Off  at  or  before  CWT  fuel 
quantity  reaches  7.000  pounds  (3,200 
kilograms),  if  CWT  fuel  quantity  is  less  than 
50,000  pounds  (22.700  kilograms)  prior  to 
engine  start.  The  CWT  override  pumps  may 
be  selected  ON  during  stabilized  cruise 
conditions.  Both  CWT  override/jettison 
pump  switches  must  be  selected  Off  at  or 
before  the  CWT  fuel  quantity  reaches  3,000 
pounds  (1,400  kilograms). 

Note 

With  CWT  override/jettison  pumps 
selected  Off  and  CWT  fuel  quantity  greater 
than  6,000  pounds  (2.800  kilograms),  the 
FUEL  OVRD  CTR  L  &  R  LICAS  messages  will 
be  displayed.  Do  not  accomplish  the 
associated  non-normal  procedure. 

Both  CWT  override/jettison  pump  switches 
mu.st  He  selected  Off  at  or  before  CWT  fuel 
quantity  reaches  3.000  pounds  (1,400 
kilograms),  if  CWT  fuel  quantity  is  greater 
than  or  equal  to  50.000  pounds  (22.700 
kilograms)  prior  to  engine  start. 

Both  CWT  override/jettison  pumps  must  be 
selected  Off  when  either  CWT  override/ 
jettison  fuel  pump  low  pressure  light 
illuminates. 

Warning  •  >■ 

Do  not  reset  a  tripped  fuel  pump  circuit 
breaker.         ^  ^ 

Warning 

Do  not  cycle  CWT  override/jettison  pump 
switches  from  On  to  Off  to  On  with  any 
continuous  low  pressure  indication  present. 

Note 

The  center  wing  tank  may  be  emptied 
normally  during  an  emergency  fuel  jettison. 

Note 

In  a  low  fuel  situation,  both  CWT  override/ 
jettison  pumps  may  be  selected  On  and  all 
CWT  fuel  may  be  used. 

If  a  center  wing  tank  pump  fails  with  fuel 
in  the  center  tank,  accomplish  the  FUEL 
OVRD  CTR  L,  R  non-normal  procedure. 

If  the  main  tanks  are  not  full,  the  zero  fuel 
gross  weight  of  the  airplane  plus  the  weight 
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of  CWT  tank  fuel  may  exceed  the  maximum 
zero  fuel  gross  weight  by  up  to  7,000  pounds 
(3,200  kilograms)  for  takeoff,  climb,  cruise, 
descent,  and  landing,  provided  that  the 
effects  of  balance  (CG)  have  been  considered. 

When  defueling  any  fuel  tanks,  the  Fuel 
Pump  Low  Pressure  indication  lights  must  be 
monitored  and  the  fuel  pumps  positioned  to 
Off  at  the  first  indication  of  fuel  pump  low 
pressure.  Defueling  with  passengers  on  board 
is  prohibited. 

The  limitations  contained  in  this  AD 
supersede  any  conflicting  basic  airplane 
flight  manual  limitations." 

(b)  If  an  operator  has  already  complied 
with  AD  2002-24-51,  it  can  comply  with  this 
AD  by  deleting  the  phrase  "if  a  placard 
prohibiting  its  use  is  installed"  from  the  first 
paragraph  of  the  AFM  revision  required  by 
^paragraph  (d)  of  AD  2002-24-51. 

Alternative  Methods  of  Compliance 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  fACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the'Manager,  Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2002-19-52,  amendment  39-12900,  are  not 
considered  to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 

'  of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

EfEective  Date 

(e)  This  amendment  becomes  effective  on 
January  6.  2003,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  emergency  AD  2002-24-52, 
issued  on  November  24,  2002,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Renton,  Washington,  on 
December  23,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
jFR  Doc.  02-32884  Filed  12-31-02;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-67-AD;  Annendment 
39-12999;  AD  2002-26-11] 


RIN  2120-AA64 


) 


Airworttilness  Directives;  Airbus  Model 
A330  and  A340  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A330  and  A340  series  airplanes,  that 
currently  requires  an  inspection  of  the 
parking  brake  operated  valve  (PBOV)  of 
the  main  landing  gear  to  identify  the 
part  and  serial  numbers,  and  follow-on 
actions  if  necessary.  That  AD  also 
provides  for  optional  terminating  action 
for  the  requirements  of  that  AD.  This 
amendment  requires  accomplishment  of 
the  previously  optional  terminating' 
action.  The  actions  specified  by  this^AD 
are  intended  to  prevent  leakage  of  the 
PBOV  and  consequent  failure  of  the 
"blue"  hydraulic  system  and  alternate 
parking  brake  and  emergency  braking 
systems,  which  could  affect  elements  of 
the  hydraulics  for  flaps,  stabilizer, 
certain  spoilers,  elevator,  rudder,  and 
aileron.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  February  6,  2003. 

The  incorporation  by  reference  of  the 
publications  listed  in  the  regulations 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  May  8,  2002 
(67  FR  19650,  April  23,  2002). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056,  telephone  (425) 227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2002-08-12, 


amendment  39-12720  (67  FR  196^0, 
April  23,  2002),  which  is  applicable  to 
certain  Airbus  Model  A330  and  A340 
series  airplanes,  was  published  in  the 
Federal  Register  on  August  16,  2002  (67 
FR  53523).  The  action  proposed  to 
continue  to  require  an  inspection  of  the 
parking  brake  operated  valve  (PBOV)  of 
the  main  landing  gear  to  identify  the 
part  and  serial  numbers,  and  follow-on 
actions  if  necessary.  That  action  also 
proposed  to  require  accomplishment  of 
the  previously  optional  terminating 
action. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. , 

Cost  Impact 

There  are  approximately  9  airplanes 
of  U.S.  registry  that  are  affected  by  this 
AD. 

The  inspection  that  is  currently 
required  by  AD  2002-08-12,  and 
retained  in  this  AD,  takes  approximately 
2  work  hours  per  airpleme  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  is  estimated  to  be  $120 
per  airplane. 

The  new  modification/replacement 
required  by  this  AD  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Basfed 
on  these  figures,  the  cost  impact  of  the 
new  requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $2,160,  or 
$240  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria -of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
pcirt  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.G.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12720  (67  FR 
19650,  April  23,  2002),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12999,  to  read  as 
follows: 

2002-26-11  Airbus:  Amendment  39-12999. 
Docket  2002NM-67-AD.  Supersedes  AD 
2002-08-12,  Amendment  39-12720. 

Applicability:  Model  A330  and  A340  series 
airplanes  as  listed  in  Airbus  Service  Bulletin 
A330-32A3139  or  A340-32A4176,  both 
Revision  01,  dated  November  23,  2001; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  leakage 
of  the  parking  brake  operated  valve  (PBOV) 
and  consequent  failure  of  the  "blue" 
hydraulic  system  and  alternate  parking  brake 
and  emergency  braking  systems,  which  could 
affect  elements  of  the  hydraulics  for  flaps, 
stabilizer,  certain  spoilers,  elevator,  rudder, 
and  aileron,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  200C- 
08-12,  Amendment  39-12720 

Inspections/Follow-On  Actions 

(a)  Within  7  days  after  May  8,  2002  (the 
effective  date  of  AD  2002-08-12):  Do  a  one- 
time detailed  inspection  to  determine  the 
part  number  (P/N)  and  serial  number  (S/N) 
of  the  PBOV  of  the  main  landing  gear, 
according  to  Airbus  Service  Bulletin  A330- 
32A3139  (for  Model  A330  series  airplanes)  or 
A340-32A4176  (for  Model  A340  series 
airplanes),  both  Revision  Oi,  dated  November 
23,  2001;  as  applicable. 

(1)  If  no  P/N  or  S/N  is  identified  as  affected 
equipment  according  to  the  applicable 
service  bulletin,  no  further  action  is  required 
bv  this  AD. 

'  (2)  If  any  P/N  or  S/N  is  identified  as 
affected  equipment  according  to  the 
applicable  service  bulletin:  Before  further 
flight,  perform  the  follow-on  actions  (which 
may  include  a  visual  inspection  for  hydraulic 
fluid  leakage  at  the  PBOV,  repair  or 
replacement  of  the  PBOV  with  a  new  or 
serviceable  part  if  leakage  is  found,  and  an 
operational  test)  according  to  the  applicable 
service  bulletin.  If  the  affected  PBOV  is  not 
replaced,  or  if  the  PBOV  is  replaced  with  a 
part  having  the  same  P/N  or  S/N,  repeat  the 
inspection  thereafter  at  the  time  specified  by 
and  according  to  the  service  bulletin,  as 
applicable,  until  the  part  is  replaced. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

New  Requirements  of  This  AD 

PBOV  Modification/Replacement 

(b)  Within  10  months  after  the  effective    • 
date  of  this  AD:  Modify  affected  PBOVs,  or 
replace  them  with  new  PBOVs,  according  to 
Airbus  Service  Bulletin  A330-32A3139  (for 
Mod§l  A330  series  airplanes)  or  A340- 
32A4176  (for  Model  A340  series  airplanes). 


both  Revision  01,  dated  November  23,  2001, 
as  applicable.  This  modification  terminates 
the  requirements  of  this  AD. 

Actions  Accomplished  Per  Previous  Issue  of 
Service  Bulletins 

(c)  Accomplishment  of  the  actions  before 
the  effective  date  of  this  AD  according  to 
Airbus  Service  Bulletin  A330-32A3139  or 
A340-32A4176,  dated  September  14,  2001, 
as  applicable,  is  acceptable  for  compliance 
with  the  requirements  of  paragraphs  (a)  and 
(b)  of  this  AD. 

Alternative  Methods  of  Compliance 

(dj  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Direttorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch,  . 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  front  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  tie  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Airbus  Service  Bulletin  A330-32A3139, 
Revision  01,  including  Appendix  01,  dated 
November  23,  2001:  or  Airbus  Service 
Bulletin  A340-32A4176,  Revision  01, 
including  Appendix  01,  dated  November  23, 
2001;  as  applicable.  (Although  the  service 
bulletins  reference  a  reporting  requirejient  in 
Appendix  01  of  the  service  bulletin,  such 
reporting  is  not  required  by  this  AD).  This 
incorporation  by  reference  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  May  8,  2002  (67  FR  19650, 
April  23,  2002).  Copies  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  tRe  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2001- 
516(B)  Rl  and  2001-517(B)  Rl.  both  dated 
February  6,  2002.  <. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
February  6,  2003. 
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Issued  in  Renfon,  Washington,  on 
December  23,  2002. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  02-32880  Filed  12-31-02;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockfet  No.  2002-CE-54-AD;  Amendment 
39-1 2991 ;  AD  2002-26-05] 

RIN2120-AA64 

Airworthiness  Directives;  Air  Tractor, 
Inc.  Models  AT-502,  AT-502A,  AT- 
502B,  and  AT-503A  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  2002-11- 
03,  which  applies  to  certain  Air  Tractor, 
Inc.  (Air  Tractor)  Models  AT-502,  AT- 
502  A,  AT-502B,  and  AT-503A 
airplanes.  AD  2002-11-03  lowered  the 
safe  life  for  the  wing  lower  spar  cap  and 
further  reduced  the  safe  life  for 
airplanes  that  incorporate  or  have 
incorporated  Marburger  Enterprises,  Inc. 
winglets.  AD  2002-11-03  also  currently 
requires  you  to  eddy-current  inspect  the 
wing  lower  spar  cap  immediately  prior 
to  the  replacement/modification  to 
detect  and  correct  any  crack  in  a 
bolthole  before  it  extends  to  the 
modified  center  section  of  the  wing  and 
report  the  results  of  this  inspection  to 
the  Federal  Aviation  Administration 
(FAA).  Field  inspections  on  the  affected 
airplanes  have  revealed  wings  with 
cracks  below  the  currently  established 
safe  life.  This  AD  would  further  reduce 
the  safe  life  of  the  Models  AT502,  AT- 
502B,  and  AT-503A  airplanes  and 
would  add  airplanes  recently 
manufactured  to  the  Applicability  of  the 
AD.  The  actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  cracks  from 
occurring  in  the  wing  lower  spar  cap 
before  the  established  safe  life  is 
reached.  Fatigue  cracks  in  the  wing 
lower  spar  cap,  if  not  detected  and 
corrected,  could  result  in  the  wing 
separating  from  the  airplane  during 
flight. 

DATES:  This  AD  becomes  effective  on 
January  15,  2003. 

The  Director  of  the  Federal  Register 
previously  approved  the  incorporation 
by  reference  of  certain  publications 


listed  in  the  regulation  as  of  June  8, 
2001  (66  FR  27014.  May  16,  2001). 

The  FAA  must  receive  any  comments 
on  this  rule  on  or  before  February  14, 
2003. 

ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-54-AD,  901  Locust.  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faq^v.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-54-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  the  service  information 
referenced  in  this  AD  from  Air  Tractor, 
Incorporated,  P.O.  Box  485,  Olney, 
Texas  76374;  or  Marburger  Enterprises, 
Inc.,  1227  Hillcourt,  WiUistbn,  North 
Dakota  58801;  telephone:  (800)  893- 
1420  or  (701)  774-0230;  facsimile:  (701) 
572-2602.  You  may  view  this 
information  at  FAA.  Central  Region,  ^ 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2002-CE- 
.54-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  all  questions  to: 
— For  the  airplanes  that  do  not 
incorporate  and  never  have 
incorporated  Marburger  Enterprises, 
Inc.  winglets:  Rob  Romero,  Aerospace 
Engineer,  FAA,  Fort  Worth  Airplane 
Certification  Office.  2601  Meacham 
Boulevard.  Fort  Worth.  Texas  76193- 
0150;  telephone:  (817)  222-5102; 
facsimile:  (817)  222-5960;  and 
— For  airplanes  that  incorporate  or  have 
incorporated  Marburger  Enterprises. 
Inc.  winglets:  John  Cecil.  Aerospace 
Engineer,  Los  Angeles  Aircraft 
Certification  Office,  FAA,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712;  telephone:  (562) 
627-5228;  facsimile:  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

Has  FAA  taken  any  action  to  this ' 
point?  On  December  17,  2001,  FAA 
issued  a  proposal  to  amend  part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Air  Tractor,  Inc. 
(Air  Tractor)  AT-^00,  AT-500,  and  AT- 
800  series  airplanes.  This  proposal  was 


published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  December  27,  2001  (66  FR  66823). 
The  NPRM  proposed  to  supersede  AD 
2001-10-04  Rl  with  a  new  AD  that 
would  retain  the  safe  life  for  the  wing 
lower  spar  cap  and  require  you  to  eddy- 
current  inspect  the  wing  lower  spar  cap 
immediately  prior  to  the  replacement/ 
modification  to  detect  and  correct  any 
crack  in  a  bolthole  hefore  it  extends  to 
the  modified  center  section  of  the  wing. 
The  NPRM  also  proposed  to  further 
reduce  the  safe  life  for  those  AT-400 
and  AT-500  series  airplanes  that 
incorporate  or  have  incorporated 
Marburger  Enterprises,  Inc.  winglets. 

After  issuing  that  NPRM,  we  received 
reports  of  several  cracks  originating  in 
the  outboard  %-inch  hole  of  the  main 
spar  lower  cap  on  Air  Tractor  Models 
AT— 502.  AT-502A,  and  AT-502B 
airplanes  at  hours  time-in-service  (TIS) 
lower  than  the  established  safe  life.  This 
caused  us  to  issue  AD  2002-11-03, 
Amendment  39-12764  (67  FR  38371, 
June  4,  2002).  AD  2002-11-03  lowers 
the  safe  life  for  the  wing  lower  spar  cap 
established  in  AD  2001-10-04  Rl  on 
Air  Tractor  Models  AT-502,  AT-502  A. 
AT-502B,  and  AT-503A  airplanes  and 
further  reduces  the  safe  life  for  airplanes 
that  incorporate  or  have  incorporated 
Marburger  Enterprises,  Inc.  winglets. 

We  issued  a  separate  AD  for  the  Air 
Tractor  AT-400  and  AT-800  series 
airplanes. 

What  has  happened  since  AD  2002- 
1 1-03  to  initiate  This  action?  Field 
inspections  have  revealed  wings  with 
cracks  below  the  ciurently  established 
safe  life  on  Air  Tractor  Models  AT  502, 
AT-502B,  and  AT-503A  airj^anes. 

In  addition,  the  Applicability  of  AD 
2002-1 1-03  only  covered  serial  number 
airplanes  of  the  Models  AT-502A  and 
AT-502B  that  were  already 
manufactured.  The  Applicability  did 
not  account  for  airplanes  manufactured 
after  the  issuance  of  the  AD. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
AD 

What  has  FAA  decided?  The  FAA  has 

reviewed  all  available  information  and 

determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Air  Tractor  Models  AT-502, 
AT-502A.  AT-502B,  and  AT-503A 
airplanes  of  the  same  type  design; 

—The  safe  life  on  the  Models  AT-502, 
AT-502B.  and  AT-503A  airplanes 
should  be  further  reduced; 

— The  serial  number  range  of  the 
Models  AT-502A  and  AT-502B 
airplanes  should  be  expanded  to 
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include  future  manufactured 

airplanes:  and 
— ^Final  rule;  request  for  comments 

(immediately  adopted  rule)  AD  action 

should  be  taken  to  address  this 

condition. 

What  does  this  AD  require?  This  AD 
will  supersede  AD  2002-11-03  and 
will: 
— ^Maintain  the  requirements  of  a 

lowered  safe  life,  inspection. 

replacement/modification,  and 

reporting  the  results  to  FAA; 
—Further  lower  the  safe  life  for  the 

wing  lower  spar  cap  established  in 

AD  2002-11-03  for  the  Models  AT- 

502.  AT-502B.  and  AT-503A 

airplanes:  and 
— Expand  the  applicability  of  the 

Models  AT-502A  and  AT-502B 

airplanes  to  account  for  future 

manufactured  airplanes. 

You  must  accomplish  these  actions  in 
accordance  with  Snow  Engineering 
Service  Letter  #197  or  #205.  both 
rtevised  March  26.  2001.  as  applicable. 

In  preparation  of  this  rule,  we 
dontacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  inforrrlation  on 
Operational  and  economic  impacts.  We 
did  not  receive  any  information  through 
these  contacts.  If  received,  we  would 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  any  information 
that  may  have  influenced  this  action. 

Will  I  have  the  opportunity  to 
comment  prior  to  the  issuance  of  the 
rule?  Because  the  unsafe  condition 
described  in  this  document  could  result 
in  the  wing  separating  from  the  airplane 
during  flight,  we  find  that  notice  and 
opportunity  for  public  prior  comment 
are  impracticable.  Therefore,  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

I  How  do  I  comment  on  this  AD? 
Although  this  action  is  in  the  form  of  a 
final  rule  and  was  not  preceded  by 
dotice  and  opportunity  for  public 
comment,  FAA  invites  your  comments 
on  the  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 


docket  number  and  submit  your 
comments  to  the  address  specified 
under  the  caption  ADDRESSES.  We  will 
consider  all  comments  received  on  or 
before  the  closing  date  specified  above. 
We  may  amend  this  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  the  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

Are  there  any  specific  portions  of  the 
AD  I  should  pay  attention  to?  We 
specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif\'  the  rule.  You  may  view  all 
comments  we  receive  before  and  after 
the  closing  date  of  the  rule  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2002-CE-54-AD.'"  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  upder 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulator}'  action?  We  have 
determined  that  this  regulation  is  an 
emergency  regulation  that  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft,  and  is  not  a 
significant  regulatory  action  under 
Executive  Order  1 2866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 


DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulator)' 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safetv.    • 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.49  I'.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  2002-11- 
03.  Amendment  39-12764  (67  FR 
38371.  June  4,  2002).  and  by  adding  a 
new  AD  to  read  as  follows: 

2002-26-05    Air  Tractor.  Inc.:  ,\n)endmenl 
:!9-12991;  Docket  No.  2002-C:fc;-54-AD. 
Supersedes  AD  2002-11-0:5. 
AViiendmenl  Mi-IITM. 
(a)  VVhut  airplanes  are  uffeclnd  by  this  AD)" 
This  AD  applies  to  certain  Models  AT-502. 
AT-.-»02A,  AT-.502B.  and  AT-503A 
airplanes.  Use  paragraph  (a)(1)  of  this  AD  lor 
airplanes  that  do  not  in(;or|)orate  and  never 
have  incorporated  vvinglets.  Use  paragraph 
(a)(3)  of  this  .\D  for  certain  AT-.-iOO  series 
airplanes  that  incorporate  or  ha\'e 
incor|)oraled  Marburger  Enterpri.ses.  Inc.         - 
winglets. 

(1)  The  following  presents  airplanes 
(certificated  in  any  category)  that  are  affected 
by  this  AD.  along  with  the  new  safe  life 
(presenleii  in  hours  time-in-service  (TIS))  of 
the  wing  lower  spar  i:ap  for  all  affected 
airplane  models  and  serial  numbers: 


Model 


AT-502  .. 
AT-502A 
AT-502B 
AT-503A 


Serial  Nos. 


Safe  life 


0003  through  0236 ., j  1650  hours  TIS 

All  serial  numbers  beginning  with  0158  •     1.650  hours  TIS 

All  serial  numbers  beginning  with  0187  |  1650  hours  TIS 

All  serial  numbers  beginning  with  0067  '  1.650  hours  TIS 


(2)  If  piston  powered  aircraft  have  been  converted  to  turbine  power,  you  must  use  the  limits  for  the  corresponding  serial  number  turbine- 
powered  aircraft. 
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.  (3)  The  following  presents  airplanes 
(certificated  in  any  category)  that  could 
incorporate  or  could  have  incorporated 
Marburger  Enterprises.  Inc.  winglets.  These 


winglets  are  installed  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA00490LA.  Use  the  winglet  usage  factor  in 
the  table  below,  the  safe  life  specified  in 


paragraph  (a)(1)  of  this  AD,  and  the 
instructions  included  in  the  Appendix  to  this 
AD  to  determine  the  new  safe  life  of  these 
airplanes: 


AT-502  ... 
AT-502A . 
AT-502A 
AT-502B 


0003  through  0236 

0158  through  0238 

All  serial  numbers  beginning  with  0239 
All  serial  numbers  beginning  with  0187 


1.6 
1.6 
1.2 

1.2 


(b)  Who  must  comply  with  this  AD.'*  Anyone  who  wishes  to  operate  any  of  the  airplanes  identified  in  paragraph  (a)  of  this  AD  must 
comply  with  this  AD. 

.  (c)  What  problem  does  this  AD  address?  The  actions  specified  by  this  AD  are  intended  to  prevent  fatigue  cracks  hronj  occurring  in  the 
wing  lower  spar  cap  before  the  established  safe  life  is  reached.  Fatigue  cracks  in  the  wing  lower  spar  cap,  if  not  detected  and  corrected, 
eould  result  in  the  wing  separating  from  the  airplane  during  flight. 

(d)  What  must  I  do  to  address  this  problem?  To  address  this  problem,  you  must  accomplish  the  following  actions: 


Actions 


(1)  Modify  the  applicable  aircraft  records  (log- 
bool<)  as  follows  to  show  the  reduced  safe 
life  for  the  wing  lower  spar  cap  (use  the  infor- 
mation from  paragraphs  (a)(1)  and  (a)(3)  of 
this  AD  and  the  Appendix  to  this  AD,  as  ap- 
plicable):. 

(i)  Incorporate  the  following  into  the  Aircraft 
Logbook  "In  accordance  with  AD  2002-26- 
05,  the  wing  lower  spar  cap  is  life  limited  to 
."  Insert  the  applicable  safe  life  number 
from  the  applicable  tables  in  paragraphs 
(a)(1)  and  (a)(3)  of  this  AD  and  the  Appendix 
to  this  AD. 

(ii)  If,  as  of  the  time  of  the  logbook  entry  re- 
quirement of  paragraph  (d)(1)(i)  of  this  AD, 
your  airplane  is  over  or  within  50  hours  of  the 
safe  life,  an  additional  50  hours  TIS  is  al- 
lowed to  accomplish  the  replacement/modi- 
fication. 

(2)  You  may  eddy-current  inspect  the  wing 
lower  spar  cap  instead  of  accomplishing  the 
replacement/modification  provided  you  have 
ordered  parts  from  the  factory  and  scheduled 
a  replacement/modification  date  when  it  is 
time  to  replace  the  wing  lower  spar  cap  (as 
required  when  you  reach  the  established  safe 

,  life).  These  inspections  are  allowed  until  one 
of  the  following  occurs,  at  whk;h  time  the  re- 
placement/modification must  be  accom- 
plished;. 

(i)  Crack(s)  is/are  found;  or 

(ii)  Not  more  than  three  inspections  or  1,200 
hours  TIS  go  by:  the  first  inspection  would 
have  to  be  accomplished  upon  accumulating 
the  safe  life;  the  second  inspection  would 
have  to  be  accomplished  within  400  hours 
TIS  after  accumulating  the  safe  life;  the  third 
inspection  would  have  to  be  accomplished 
400  hours  TIS  after  the  second  inspection; 
and  the  replacement/modification  would  have 
to  be  accomplished  within  400  hours  TIS 
after  the  third  inspection  (maximum  elapsed 
time  would  be  1,200  hours  TIS). 


Compliance 


Procedures 


Accomplish  the  logbook  entry  within  the  next 
10  hours  TIS  after  January  15,  2003  (the 
effective  date  of  this  AD). 


Inspect  prior  to  further  flight  after  ordering  the 
parts  and  scheduling  a  replacement/modi- 
fication date,  and  inspect  thereafter  at  inter- 
vals not  to  exceed  400  hours  TIS  until  one 
of  the  criteria  in  paragraphs  (d)(2)(i)  and 
(d)(2)(ii)  of  this  AD  is  met. 


The  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section 
43.7  of  the  Federal  Aviation  Regulations 
(14  CFR  43.7)  may  modify  the  aircraft 
records  as  specified  in  paragraphs  (d)(1)(i) 
and  (d)(1)(ii)  of  this  AD.  Make  an  entry  into 
the  aircraft  records  showing  compliance 
with  this  portion  of  the  AD  in  accordance 
with  section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9).  Accomplish  the 
actual  replacement/modification  in  accord- 
ance with  Snow  Engineering  Service  Letter 
#197  or  #205,  both  Revised  March  26, 
2001,  as  applicable.  The  owner/operator 
may  not  accomplish  the  replacement/modi- 
fication, unless  he/she  holds  the  proper  me- 
chanic authorization. 


In  accordance  with  the  procedures  in  Snow 
Engineering  Service  Letter  #197  or  #205, 
both  Revised  March  26,  2001,  as  applica- 
ble. 
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Actions 


(3)  Eddy-current  inspect  the  wing  lower  spar 
cap  in  order  to  detect  any  crack  before  it  ex- 
tends to  the  modified  center  section  of  the 
wing  and  repair  any  crack  or  replace  the 
wing  section.  The  inspection  must  be  accom- 
plished by  one  of  the  following:. 

(i)  A  Level  2  or  Level  3  inspector  that  is  cer- 
tified for  eddy-current  inspection  using  the 
guidelines  established  by  the  American  Soci- 
ety for  Nondestructive  Testing  or  MIL-STD- 
410;  or 

(ii)  A  person  authorized  to  perform  AD  work 
who  has  completed  and  passed  the  Air  Trac- 
tor, inc.  training  course  on  Eddy  Current  In- 
spection on  wing  lower  spar  caps. 

(4)  Report  to  FAA  the  results  of  each  inspection 
required  by  paragraph  (d)(3)  of  this  AD.  The 
Office  of  Management  and  Budget  (0MB)  ap- 
proved the  information  collection  require- 
ments contained  in  this  regulation  under  the 
provisions  of  the  Papenwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  assigned 
0MB  Control  Number  2120-0056. 


Compliance 


Immediately  prior  to  the  replacement/modifica- 
tion required  when  you  reach  the  new  safe 
life.  For  airplanes  that  had  this  replacement/ 
modification  accomplished  in  accordance 
with  either  AD  2001-10-04  or  AD  2001- 
10-04  R1,  accomplish  this  inspection  and 
any  necessary  corrective  action  withio  the 
next  400  hours  TIS  after  June  14,  200^  (the 
effective  date  of  AD  2002-11-03),  unless 
already  accomplished  (have  the  mechanic 
who  accomplished  the  work  mark  the 
logbooks  accordingly). 


Within  10  days  after  the  inspection  required  in 
paragraph  (d)(3)  of  this  AD  or  within  10 
days  after  June  1 4,  2002  (the  effective  date 
of  AD  2002-11-03),  whichever  occurs  later. 


Procedures 


In  accordance  with  the^  procedures  in  Snow 
Engineering  Service  Letter  #197  or  #205. 
both  Revised  March  26.  2001,  as  applica- 
ble. 


Submit  the  fonn  (Figure  1  of  this  AD)  to  FAA, 
Fort  Worth  Airplane  Certification  Office, 
2601  Meacham  Boulevard,  Fori  Worth, 
Texas  76193-0150:  telephone:  (817)  222- 
5102;  facsimile:  (817)  222-5960. 


Note  1:  Upon  completion  of  the 
replacement/modification  required  by  this 
AD,  the  safe  life  of  the  new/modified  wing 


spar  is  limited  to  the  applicable  hours  listed        limit  starts  at  the  time  of  the  replacement/ 
in  paragraph  (a)(1)  of  this  AD.  This  new  life        modification. 

AD  2002-26-05  INSPECTION  REPORT 


1 .  Inspection  Pertomried  By: 
3.  Aircraft  Model 


5.  Engine  Model  Numt)er: 


7.  Wing  Total  TIS: 


9.  Has  the  lower  spar  cap  been  inspected  before?  (Eddy-current,  Dye 
penetrant,  magnetic  particle,  ultrasound) 
DYes  DNo 


10.  Has  there  been  any  major  repair  or  alteration  performed  to  the  spar 
cap? 

DYes  DNo 


2.  Phone: 

4.  Aircraft  Serial  Number: 


6.  Aircraft  Total  TIS: 


8.  Lower  Spar  Cap  TIS: 


9a.  If  yes. 
Date: 


Inspection  MettKXl:  _ 
Lower  Spar  Cap  TIS: 
Cracks  found?       D 


DNo 


10a.  If  yes,  specify  (Description  and  TIS) 


r- 


1 1 .  Date  of  AD  inspection: 


12.  Inspection  Results:                  * 

Note:  Indicate  even  if  no  cracks  are  found. 

12a. 

DLeftHand                 [JRight  Hand 

12b. 

Crack  Length: 

12c.  Does  drilling  hole  to  next  larger  size  remove  all  traces  of  ttie 
crack(s)? 

DYes                 DNo 

12d.  Corrective  Action  Taken: 


e)  Can  I  comply  with  this  AD  in  any  other 
way? 

(l)You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Fort  Worth  or  Los 
Angeles  Airplane  Certification  Office  (AGO), 
as  applicable,  approves  your  alternative. 


Figure  1  of  paragraph  (d)(4)  of  this  AD 


Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector.  The 
inspector  may  add  comments  before  sending 
it  to  the  Manager,  Fort  Worth  or  Los  Angeles 
AGO. 

(2)  Alternative  methods  of  compliance 
approved  for  AD  2001-10-04  and/or  AD 
2000-14-51  are  not  considered  approved  for 
this  AD. 


(3)  Alternative  methods  of  compliance 
approved  for  AD  2001-10-04  Rl  or  AD 
2002-11-03  are  considered  approved  for  this 
AD. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraphs  (a)(1)  and  (a)(3)  of 
this  AD,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
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airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actiqns  you 
propose  to  address  it. 

(f)  Who  can  I  contact  vxith  questions  about 
this  AD?  For  more  information  about  the 
subject  matter  specified  in  this.  AD,  contact: 

(i)  For  the  airplanes  that  do  not  incorporate 
and  never  have  incorporated  Marburger 
Ejiterprises,  Inc.  winglets:  Rob  Romero, 
Aerospace  Engineer,  FAA,  Fort  Worth 
Airplane  Certification  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193-0150; 
telephone:  (817)  222-5102;  facsimile:  (817) 
222-5960;  and 

(ii)  For  the  airplanes  that  incorporate  or 
have  incorporated  winglets:  John  Cecil, 
Aerospace  Engineer,  Los  Angeles  Aircraft 
Certification  Office,  FAA,  3960  Paramount 
Boujevard,  Lakewood,  California  90712; 
telephone:  (562)  627-5228;  facsimile:  (562) 
627-5210. 

(g)  What  If  I  need  to  fly  the  airplane  to 
another  location  to  comply  ivith  this  AD?  The 
FAA  can  i.ssue  a  special  flight  permit  under 
§§21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  GFR  21.197  and  21.199)  to 
operate  your  airplane  to  a  location  where  you 
can  accomplish  the  requirements  of  this  AD 
provided  that  the  following  is  adhered  to: 

(1)  Only  operate  in  dav  visual  flight  rules 
(VFR)  only. 

(2)  Ensure  that  the  hopper  is  empty. 

(3)  Limit  airspeed  to  135  miles  per  hour 
(mph)  indicated  airspeed  (IAS). 

(4)  Avoid  any  unnecessary  g-forces. 

(5)  Avoid  areas  of  turbulence. 

(6)  Plan  the  flight  to  follow  the  most  direct 
route. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Replacement  and 
inspection  actions  required  by  this  AD  must 
be  done  in  accordance  with  Snow 
Engineering  Service  Letter  #197  or  #205,  both 
Revised  March  26,  2001,  as  applicable.  The 
Director  of  the  Federal  Register  previously 
approved  this  incorporation  by  reference 
under  5  U.S.C.  552(a)  and  1  CFR  part  51,  as 
of  June  8,  2001  (66  FR  27014,  May  16,  2001). 
You  can  get  copies  from  Air  Tractor, 
Incorporated,  P.O.  Box  485,  Olney,  Texas 
76374;  or  Marburger  Enterprises.  Inc.,  1227 
Hillcourt,  Williston,  North  Dakota  58801. 
You  may  view  copies  at  FAA,  Central  Region. 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700.  Washington, 
DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  January  15.  2003. 

Appendix  to  AD  2002-2&-05 

The  following  provides  procedures  for 
determining  the  safe  life  for  Models  AT-502, 
AT-502A,  and  AT-502B  airplanes  that 
incorporate  or  have  incorporated  Marburger 


Enterprises,  Inc.  winglets.  These  winglets  are 
installed  in  accordance  with  Supplemental 
Type  Certificate  (STC)  SA00490LA. 

What  If  I  Removed  the  Marburger  Winglets 
Prior  to  Further  Flight  After  the  Effective  Date 
of  This  AD  or  Prior  to  the  Effective  Date  of 
This  AD? 

1.  Review  your  airplane's  logbook  to 
determine  your  airplane's  time-in-service 
(TIS)  with  winglets  installed  per  Marburger 
Enterprises  STC  SA00490LA.  This  includes 
all  time  spent  with  the  winglets  currently 
installed  and  any  previous  installations 
where  the  winglet  was  installed  and  later 
removed. 

Example:  A  review  of  your  airplane's 
logbook  shows  that  you  have  accumulated 
350  hours  TIS  since  incorporating  the 
Marburger  STC.  Further  review  of  the 
airplane's  logbook  shows  that  a  previous 
owner  had  installed  the  STC  and  later 
removed  the  winglets  after  accumulating  150 
hours  TIS.  Therefore,  your  airplane's  TIS 
with  the  winglets  installed  is  500  hours. 

If  you  determine  that  the  winglet  STC  has 
never  been  incorporated  on  your  airplane, 
then  your  safe  life  is  presented  in  paragraph 
{a)(l)  of  this  AD.  Any  future  winglet 
installation  will  be  subject  to  a  reduced  .safe 
life  per  these  instructions. 

2.  Determine  your  airplane's  unmodified 
safe  life  from  paragraph  (a)(1)  of  this  AD. 

Example:  Your  airplane  is  a  Model  AT- 
502B,  serial  number  0292.  From  paragraph 
(a)(1)  of  this  AD,  the  safe  life  of  your  airplane 
is  1,650  hours  TIS. 

All  examples  from  hereon  will  be  based  on 
the  Model  AT-502B,  serial  number  0292 
airplane. 

3.  Determine  the  winglet  usage  factor  from 
paragraph  (a)(3)  of  this  AD. 

Example:  Again,  your  airplane  is  a  Model 
AT-502B,  .serial  number  0292.  From 
paragraph  (a)(3)  of  this  AD,  your  winglet 
usage  factor  is  1.2. 

4.  Adjust  the  winglet  TIS  to  account  for  the 
winglet  usage  factor.  Multiply  the  winglet 
TIS  (result  of  Step  1  above)  by  the  winglet 
usage  factor  (result  of  Step  3  above). 

Example:  Winglet  TIS  is  500  hours  X  a 
winglet  usage  factor  of  1-.2.  The  adjusted 
winglet  TIS  is  600  hours. 

5.  Calculate  the  winglet  usage  penalty. 
Subtract  the  winglet  TIS  (result  of  Step  1 
above)  from  the  adjusted  winglet  TIS  (result 
of  Step  4  above). 

Example: 
Adjusted  winglet  TIS — the  winglet  TIS  = 

winglet  usage  penalty. 
(600  hours)  —  (500  hours  TIS)  =(100  hours 

TIS). 

6.  Adjust  the  safe  life  of  your  airplane  to 
account  for  winglet  usage.  Subtract  the 
winglet  usage  penalty  (result  of  Step  5  above) 
result  from  the  unmodified  safe  life  from 
paragraph  (a)(l]  of  this  AD  (result  of  Step  2 
above). 

Example: 
Unmodified  safe  life — winglet  usage  penalty 

=  adjusted  safe  life. 
(1.650  hours  TIS)— (100  hours  TIS)  =  (1,550 

hours  TIS). 

7.  If  you  remove  the  winglets  from  your 
airplane  prior  to  further  flight  or  no  longer 


have  the  winglets  installed  on  your  airplane, 
the  safe  life  of  your  airplane  is  the  adjusted 
safe  life  (result  of  Step  6  above).  Enter  this 
number  in  paragraph  (d)(l)(i)  of  this  AD  and 
the  airplane  logbook. 

What  If  I  have  the  Marburger  Winglet 
Installed  as  of  the  Effective  Date  of  This  AD 
and  Plan  To  Operate  My  Airplane  Without 
Removing  the  Winglet? 

1.  Review  your  airplane's  logbook  to 
determine  your  airplane's  TIS  without  the 
winglets  installed. 

Example: 

A  review  of  your  airplane's  logbook  shows 
that  you  have  accumulated  1,500  hours  TIS, 
including  500  hours  with  the  Marburger 
winglets  installed.  Therefore,  your  airplane's 
TIS  without  the  winglets  installed  is  1.000 
hours. 

2.  Determine  your  airplane's  unmodified 
safe  life  from  paragraph  (a)(1)  of  this  AD. 

Example:  Your  airplane  is  a  Model  AT- 
502B,  serial  number  0292.  From  paragraph 
(a)(1)  of  this  AD,  the  safe  life  of  your  airplane 
is  1,650  hours  TIS. 

All  examples  from  hereon  will  be  based  on 
the  Model  AT-502B,  serial  number  0292 
airplane. 

3.  Determine  the  winglet  usage  factor  from 
paragraph  (a)(3)  of  this  AD. 

Example:  Again,  your  airplane  is  a  Model 
AT-502B,  serial  number  0292.  From 
paragraph  (a)(3)  of  this  AD,  your  winglet 
usage  factor  is  1.2. 

4.  Determine  the  potential  winglet  TIS. 
Subtract  the  TIS  without  the  winglets 
installed  (result  of  Step  1  above)  from  the 
unmodified  safe  life  (result  of  Step  2  above). 

Example: 
Unmodified  safe  life — TIS  without  winglets  = 

Potential  winglet  TIS. 
(1,650  hours  TIS)  "  (1,000  hours  TIS)  =  (650 

hours  TIS). 

5.  Adjust  the  potential  winglet  TIS  to 
account  for  the  winglet  usage  factor.  Divide 
the  potential  winglet  TIS  (result  of  Step  4 
above)  by  the  winglet  usage  factor  (result  of 
Step  3  above). 

Example: 
Potential  winglet  TIS  divided  by  usage  factor 

=  Adjusted  potential  winglet  TIS. 
(650  hours  TIS)  -  (1.2)  =  (542  hours  TIS).  ' 

6.  Calculate  the  winglet  usage  penalty. 
Subtract  the  adjusted  potential  winglet  TIS 
(result  of  Step  5  above)  from  the  potential 
winglet  TIS  (result  of  Step  4  above). 

Example: 
Potential  winglet  TIS — Adjusted  potential 
winglet  TIS  =  Winglet  usage  penalty. 
(650  hours  TIS)  —  (542  hours  TIS)  =  (108 
hours  TIS). 

7.  Adjust  the  safe  life  of  your  airplane  to 
account  for  the  winglet  installation.  Subtract 
the  winglet  usage  penalty  (result  of  Step  6 
above)  from  the  unmodified  safe  life  from 
paragraph  (a)(1)  of  this  AD  (result  of  Step  2 
above). 

Example: 
Unmodified  safe  life — Winglet  usage  penalty 
=  Adjusted  safe  life. 
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(1.650  hours  TIS)— (108  hours  TIS)  =  (1,542 
hours  TIS). 
8.  Enter  the  adjusted  safe  life  (resuh  of  Step 
7  above)  in  paragraph  (d)(l)(i)  of  this  AD  and 
tha  airplane  logbook. 

What  If  I  Install  or  Remove  the  Marburger 
Winglet  From  My  Airplane  in  the  Future? 

If,  at  anytime  in  the  future,  you  install  or 
remove  the  Marburger  winglet  STC  from  your 
airplane,  you  must  repeat  the  procedures  in 
this  Appendix  to  determine  the  airplane's 
safe  life. 

Issued  in  Kansas  City,  Missouri,  o^^ 
Etecember  20,  2002. 
Michael  Gallagher. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  02-32684  Filed  12-31-02;  8:45  am) 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-29-AD;  Amendment 
39-12990;  AD  2002-26-04] 

RIN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
Limited.,  Aero  Division-Bristol, 
S.N.E.C.M.A.  Olympus  593  Mk.  610-14- 
28  Turt>ojet  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
Gomments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  serial  number  (SN) 
Rolls-Royce  Limited,  Aero  Division- 
Bristol,  S.N.E.C.M.A.  (RR)  Olympus  593 
Mk.  610-14-28  turbojet  engines, 
installed  in  BAe/SNIAS  Concorde  Type 
1  airplanes.  This  action  requires  second 
stage  fuel  pump  endiuance  bench- 
testing  if  the  pump  has-not  yet 
accumulated  50  flight  hours  since  last 
installed  and  the  bearing  assembly  and 
or  the  rotating  assembly  were  removed 
or  re-fitted  diu'ing  last  pump  removal. 
This  amendment  is  prompted  by  a 
report  of  second  stage  fuel  pumps  that 
were  not  endurance  bench-tested  after 
having  the  bearing  assembly  and  or  the 
rotating  assembly  removed  or  re-fitted, 
and  then  installed  on  engines  in  service. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  a  fuel  leak  resulting 
in  a  sustained  engine  fire. 
DATES:  Effective  January  17,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  17,  2003. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  3,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
29-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  hoUdays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce  Defence  (Europe)  Technical 
Publications  Department,  P.O.  Box  3, 
Filton,  Bristol  BS34  7QE,  England, 
telephone  Oil  7979  6060;  fax  Oil  7979 
7234.  This  information  may  be 
examined,  by  appointment,  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glorianne  Niebuhr,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone (781)  238-7132; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
SN  Olympus  593  Mk.  610-14-28 
turbojet  engines, .installed  in  SN  BAe/ 
SNIAS  Concorde  Type  1  airplanes.  The 
CAA  advises  that  some  Lucas  second 
stage  fuel  pumps  that  were  not 
endurance  bench-tested  after  having  the 
bearing  assembly  and  or  the  rotating 
assembly  removed  or  re-fitted,  were 
installed  on  engines  in  service.  The 
manufacturer  states  that  a  fuel  leak  can 
occur  within  the  first  10  hours  of  pump 
operation  after  having  the  bearing 
assembly  and  or  the  rotating  assembly 
removed  or  re-fitted,  and  that  endurance 
bench-testing  is  required  on  those 
pumps  that  have  not  yet  accumulated  50 
flight  hoiu-s.  That  condition,  if  not 
corrected,  could  cause  a  fuel  leak 
resulting  in  a  sustained  engine  fire. 

Manufacturer's  Service  Information 

RR  has  issued  Olympus  593 
Mandatory  Service  Bulletin  (MSB)  No. 


OL.593-73-9075-103.  dated  November 
17,  2000,  that  specifies  instructions  for 
endurance  bench-testing  of  Lucas 
second  stage  pump^  Types  105,  105M. 
106,  and  106M  that  are  installed  on 
Olympus  593  Mk.  610-14-28  turbojet 
engines.  SN's  CBE  .  021  to  CBE  .  094 
inclusive,  and  CBX  .  101  and  above.  The 
endiuance  bench-testing  is  to  be  done  if 
the  second  stage  pump  becU'ing  assembly 
and  or  the  rotating  assembly  were 
removed  or  re-fitted  and  the  pump  has 
not  yet  accumulated  50  flight  hours- 
since-last-installed.  The  CAA  classified 
this  service  bulletin  as  mandatory  and 
issued  AD  005-11-2000  in  order  to 
ensure  the  airworthiness  of  these  RR 
engines  in  the  UK. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Although  none  of  these  affected- 
engines  are  used  on  any  airplanes  that 
are  registered  in  the  United  States,  the 
possibility  exists  that  these  engines 
could  be  used  on  airplanes  that  are 
registered  in  the  United  States  in  the 
future.  Since  an  unsafe  condition  has 
been  identified  that  is  likely  to  exist  or 
develop  on  other  RR  Olympus  593  Mk. 
610-14—28  turbojet  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  a  fuel  leak,  resulting  in  a 
sustained  engine  fire.  This  AD  requires 
endiuance  bench-testing  if  the  pump 
has  not  yet  accumulated  50  flight  hours 
since  last  installed  and  the  second  stage 
pump  bearing  assembly  and  or  the 
rotating  assembly  was  removed  or  re- 
fitted during  last  pump  removal.  The 
actions  must  be  done  in  accordance 
with  the  service  bulletin  described 
previously. 

Immediate  Adoption  of  This  AD 

Since  there  are  currently  no  domestic 
operators  of  this  engine  model,  notice 
and  opportunity  for  prior  public 
comment  are  unnecessary.  Therefore,  a 
situation  exists  that  allows  the 
immediate  adoption  of  this  regulation. 
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Comments  Invited 


Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  ndemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-29-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 


under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.SC.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-26-04     Rolls-Royce  Limited  Aero 
Division-Bristol,  S.N.E.C.M.A.: 

Amendment  39-12990.  Docket  No. 
2002-NE-29-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Rolls-Royce  Limited,  Aero 
Division-Bristol,  S.N.E.C.M.A.  (RR)  Olympus 
,593  Mk.  610-14-28  turbojet  engines,  serial 
numbers  (SN's)  CBE  .  021  to  CBE  .  094 
inclusive,  and  CBX  .  101  and  above.  These 
engines'are  installed  on,  but  not  limited  to 
BAe/SNIAS  Concorde  Type  1  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 


To  pre^fent  a  fuel  leak,  resulting  in  a 
sustained  engine  fire,  do  the  following: 

(a)  Perform  endurance  bench-testing  of 
Lucas  Types  105,  105M,  106,  and  106M 
second  stage  pumps  if  the  pump  has  not  yet 
accumulated  50  flight  hours  since  last 
installed  and  the  bearing  assembly  and  or  the 
rotating  assembly  was  removed  or  re-fitted 
during  last  pump  removal.  Do  this  in 
accordance  with  paragraph  2.  A.  of  the 
Accomplishment  Instructions  of  RR 
Mandatory  Service  Bulletin  OL.593-73- 
9075-103,  dated  November  17,  2000. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the         ''^ 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197    ' 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(d)  The  endurance  testing  must  be  done  in 
accordance  with  Rolls-Royce  Olympus  593 

•  Mandatory  Service  Bulletin  OL. 593-73- 
9075-103^  dated  November  17,  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Rolls- 
Royce  Defence  (Europe)  Technical 
Publications  Department,  P.O.  Box  3,  Filton, 
Bristol  BS34  7QE,  England,  telephone  Oil 
7979  6060;  fax  Oil  7979  7234.  Copies  may 
be  inspected  at  the  FAA,  New  England    • 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park.  Burlington, 
MA:  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  directive  005-11-2000, 
dated  November  2000. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
lanuary  17,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
December  20,  2002. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service.  , 

jFR  Doc.  02-32660  Filed  12-31-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NE-28-AD;  Amendment 
39-12956;  AD  2002-23-12] 

RiN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
Limited,  Aero  Division-Bristol, 
S.N.E.C.M.A.  Olympus  593^k.  610-14- 
28  Turtiojet  Engines    y/ 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolls-Royce  Limited,  Aero 
Division-Bristol,  S.N.E.C.M.A  (RR) 
Olympus  593  Mk.  610-14-28  turbojet 
engines.  This  action  requires  a  one-time 
fluorescent  penetrant  inspection  (FPI)  of 
certain  rebroached  stage  5  high  pressure 
compressor  (HPC)  disks,  inspecting  for 
cracks,  and  if  necessary,  removing 
cracked  disks  from  service.  This 
amendment  is  prompted  by  a 
manufacturer's  analysis  that  concluded 
that  the  rebroaching  process  failed  to 
achieve  the  anticipated  life  before  being 
rejected  for  cracks  and  that  the  original 
cracks  are  not  being  removed.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  HPC 
stage  5  disk  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airplane. 

DATES:  Effective  January  17,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  17,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  3,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
28-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcomment@faa.gov.  Conunents  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce  Defence  (Europe)  Technical 


Publications  Department,  P.O.  Box  3, 
Fihon,  Bristol  BS34  7QE,  England; 
telephone  Oil  7979  6060;  Fax  Oil  7979 
7234.  This  information  may  be 
examined,  by  appointment,  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Counsel,  1 2  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloricmne  Niebuhr,  Aerospace  Etigineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7132; 
fax (781) 238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  notified  the  FAA  that  an 
unsafe  condition  may  exist  onBae/ 
SNLAS  Concorde  Type  1  airplanes  with 
RR  Olympus  593  Mk.  610-14-28 
tiu-bojet  engines.  The  CAA  advises  that 
if  the  disks  were  not  rebroached 
correctly,  certain  HPC  stage  5  disks  may 
fail  to  achieve  their  anticipated  cyclic 
life  limit  before  cracking.  Service 
experience  with  HPC  stage  6  disks  that 
were  rebroached  using  a  similar  process 
demonstrated  that  the  disks  failed  to 
achieve  the  anticipated  life  limit  before 
being  rejected  for  cracks.  Further 
investigation  revealed  that  original 
cracks  were  not  being  removed  by  the 
rebroaching.  Therefore,  a  review  of  the 
HPC  stage  5  disks  was  done.  The 
analysis  indicated  that  certain  HPC 
stage  5  disks  needed  to  be  inspected 
between  specific  cyclic  intervals  to 
ensure  that  they  have  no  cracks  and  that 
they  can  then  achieve  their  previously 
anticipated  life.  At  the  time  the  CAA  AD 
was  originally  written,  there  were  a 
number  of  uninspected  disks.  Currently, 
there  are  only  two  HPC  stage  5  disks 
that  have  not  been  inspected. 

Manufacturer's  Service  Information 

RR  has  issued  Olympus  593  MSB  No. 
OL.593-72-8951-364.  Revision  7,  dated 
November  23,  2001,  that  specifies  the 
inspection  requirements  for  certain  HPC 
stage  5  disks.  The  CAA  classified  this 
service  bulletin  as  mandatory  and 
issued  AD  006-07-98  in  order  to  ensure 
the  airworthiness  of  these  RR  engines  in 
the  UK. 

Differences  Between  the  Manufacturers 
Service  Information  and  This  AD 

RR  has  issued  Olympus  593  MSB  No. 
OL.593-72-9051^28,  Revision  1,  dated 
November  16,  2001,  that  requires  disk 
P/N  B510911,  SN  J14CA.  to  be  inspected 
within  200  to  958  cycles-in-service  (CIS) 


after  rebroaching  and  disk  P/N  B510909, 
SN  IZJ66,  to  be  inspected  within  200  to 
931  CIS  after  rebroaching.  However, 
since  none  of  these  engines  are  installed 
on  airplanes  of  the  U.S.  registry,  the 
FAA  requires  that  they  be  inspected 
before  further  flight. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
the  UK,  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  .\D  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

FAA's  Determination  of  an  Unsafe 
Condition  an<f  Required  Actions 

Although  none  of  these  affected 
engine  models  are  used  on  any  airplanes 
that  are  registered  in  the  United  States, 
the  possibility  exists  that  the  engine 
models  could  be  used  on  airplanes  that 
are  registered  in  the  United  States  in  the 
future.  Since  an  unsafe  condition  has 
been  identified  that  is  likely  to  exist  or 
develop  on  other  RR  Olympus  593  Mk. 
610-14-28  turbojet  engines  of  the^ame 
type  design,  this  AD  is  being  issued  to 
prevent  failure  of  the  HPC  stage  5  disk, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane.  This  AD  requires  a  one-time 
fluorescent  penetrant  inspiection  (FPI)  of 
certain  rebroached  HPC  stage  5  disks, 
inspecting  for  cracks,  and  if  necessary, 
removing  cracked  disks  from  service. 
The  actions  must  be  done  in  accordance 
with  the  service  bulletin  described 
previously. 

Immediate  Adoption  of  This  AI> 

Since  there  are  currently  no  domestic 
operators  of  this  engine  model,  notice 
and  opportunity  for  prior  public 
comment  are  unnecessary.  Therefore,  a 
situation  exists  that  allows  the 
immediate  adoption  of  this  regulation. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  jnay  desire. 
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Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically,  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
mus?  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-28-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  {44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 


and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-23-12     Rolls-Royce  Limited  Aero 
Division-Bristol,  S.N.E.C.M.A.: 

Amendment  39-12956.  Docket  No. 

2002-NE-28-AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Rolls-Royce  Limited, 
Aero  Division-Bristol,  S.N.E.C.M.A.  (RR) 
Olympus  593  Mk.  610-14-28  turbojet 
engines  with  high  pressure  compressor  (HPC) 
stage  5  disk  part  number  (P/N)  B510911, 
serial  number  (SN)  I14CA  and  P/N  B510909, 
SN  )Z)66.  These  engines  are  installed  on,  but 
not  limited  to.  BAe/SNIAS  Concorde  Type  1 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  before  further  flight  after  the 
effective  date  of  this  AD,  unless  already 
done. 

To  prevent  failure  of  the  HPC  stage  5  disk 
due  to  cracking,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  do  the  following: 


(a)  Before  further  flight,  inspect  HPC  stage 
5  disks  P/N  B510911,  SN  |14CA  and  P/N 
B510909,  SN  JZI66,  in  accordance  with 
Accomplishment  Instructions  2.A.(1)  through 
2.A.(2)  of  Rolls-Royce  (RR)  Olympus  593 
Mandatory  Service  Bulletin  (MSB)  OL.593- 
72-8951-364,  Revision  7,  dated  November 
23,  2001. 

(b)  If  the  stage  5  HPC  disk  is  found  cracked, 
it  must  be  removed  and  replaced  with  a 
serviceable  part. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  comp^liance  time  that 
provides  an  acceptable/level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  must  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(e)  The  inspection  must  be  done  in 
accordance  with  Rolls-Royce  Olympus  593 
Mandatory  Service  Bulletin  (MSB)  OL.593- 
72-8951-364,  Revision  7,  dated  November 
23,  2001.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce  Defence  (Europe)  Technical 
Publications  Department,  P.O.  Box  3,  Filton, 
Bristol  BS34  7QE,  England;  telephone  Oil 
7979  6060;  Fax  Oil  7979  7234.  Copies  may 

be  inspected,  by  appointment,  at  the  FAA,  \ 

New  England  Region,  Office  of  the  Regional  \ 

Counsel.  12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  directive  006-07-98. 

Efliective  Date 

(f)  This  amendment  becomes  effective  on 
January  17.  2003. 

Issued  in  Burlington,  Massachusetts,  on 
November  15,  2002. 
Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-32888  Filed  12-31-02;  8:45  am] 
BtLUfKS  CODE  4910-1 3-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-293-AD;  Amendment 
39-12994;  AD  2002-26-06] 

m 

RIN  2120-AA64 

Airworthiness  Directives;  Dornier 
Modei  328-300  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  (DOT). 
ACTION:  Final  rule;  request  for 
comments. 

-SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Domier  Model  328-300 
series  airplanes.  This  action  requires 
revising  the  Airplane  Flight  Manual  to 
incorporate  revised  performance  data 
for  certain  operations.  This  action  is 
necessary  to  prevent  operation  in 
weight/altitude/temperatiu-e  conditions 
that  exceed  the  performemce  capabilities 
of  the  airplane,  which  could  result  in 
impact  with  terrain  during  engine  out 
performance-limited  operations.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  January  17,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  17, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  3,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
293-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  Q-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-293-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Fairchild 
Dornier,  Dornier  Luftfahrt  GmbH,  PO 
Box  1103,  D-82230  Wessling,  Germany. 
This  information  may  be  examined  at 


the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of  , 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suife  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves.  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1503; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Luftfahrt-Bundesamt  (LBA),  which  is 
the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  imsafe  condition  may  exist  on  all 
Dornier  Model  328-300  series  airplanes. 
The  LBA  advises  that  the  engine 
performance  data  has  been  revised  by 
the  engine  manufacturer,  Pratt  & 
Whitney  Canada.  The  engine  thrust  has 
been  reduced  for  certain  operations  at 
pressure  altitudes  in  excess  of  5,000 
feet.  Operation  in  conditions  that 
exceed  the  performance  capabilities  of 
the  airplane,  if  not  corrected,  could 
result  in  impact  with  terrain  during 
engine  out  performance-limited 
operations. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Domier 
328  J  All  Operators  Telefax  (AOT)  AOT- 
328J-00-006,  dated  October  1,  2002, 
which  describes  procedures  for  revising 
the  Performance  Section  of  the  Airplane 
Flight  Manual  (AFM)  to  incorporate 
revised  performance  data  for  certain 
operations.  The  LBA  classified  the  AOT 
as  mandatory  and  issued  German 
airworthiness  directive  2002-355,  dated 
November  14,  2002,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 


type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  operation  in  weight/altitude/ 
temperature  conditions  that  exceed  the 
performance  capabilities  of  the  airplane, 
which  could  result  in  impact  with 
terrain  during  engine  out  performance- 
limited  operations.  This  AD  requires 
revising  the  Performance  Section  of  the 
AFM  to  incorporate  revised 
performance  data  for  certain  operations. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-293-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  wijl 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
fliat  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,'  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-2&-06  Dornier  Luftfahrt  GMBH: 

Amendment  39-12994.  Docket  2002- 
NM-293-AD. 


Applicability:  All  Model  328-300  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously- 

To  prevent  operation  in  weight/altitude/ 
temperature  conditions  that  exceed  the 
performance  capabilities  of  the  airplane, 
which  could  result  in  impact  with  terrain 
during  engine  out  performance-limited 
operations:  accomplish  the  following: 

Airplane  Flight  Manual  Revision 

(a)  Within  7  days'after  the  effective  date  of 
this  AD:  Revise  the  Performance  Section  of 
the  Dornier  328-300  Airplane  Flight  Manual 
(AFM)  to  incorporate  revised  performance 
data  for  certain  operations:  as  specified  in 
Dornier  328  1  All  Operators  Telefax  (AOT) 
AOT-328J-00-006.  dated  October  1.  2002. 
This  may  be  accomplished  by  inserting  a 
copy  of  the  AOT  into  the  AFM. 

(b)  The  AOT  may  be  removed  from  the 
AFM  when  the  revised  performance  data  in 
the  AOT  specified  in  paragraph  (a)  of  this  AD 
has  been  incorporated  into  a  general  revision 
of  the  AFM. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airpfane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  AF^  revision  required  by 
paragraph  (a)  of  this  AD  shall  be  done  in 
accordance  with  Dornier  328  )  All  Operators 
Telefax  AOT-3281-00-006,  dated  October  1, 
2002.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fairchild  Dornier,  Dornier  Luftfahrt 
GmbH,  PO  Box  1103,  D-82230  Wessling, 
Germany.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

/  Note  2:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  2002-355. 
daled  November  14,  2002. 

EfTective  Date 

(f)  This  amendment  becomes  effective  on 
January  17,  2003. 


Issued  in  Renton.  Washington,  on 
December  23.  2002. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service: 
[FR  Doc.  02-32879  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-ANE-44-AD;  Amendment 
39-12989;  AD  2000-1 6-02R1] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  PW4164,  PW4168,  and 
PW4168A  Series  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  (DOT). 
action:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
that  is  applicable  to  Pratt  &  Whitney 
PW4164,  PW4168,  and  PW4168A  series 
turbofan  engines.  That  AD  currently 
requires  initial  and  repetitive  torque 
checks  for  loose  or  broken  front  pylon 
mount  bolts  made  from  INCO  718 
material  and  MP159  material.  That  AD 
also  requires  initial  and  repetitive  visual 
inspections  of  the  primary  mount  thrust 
load  path.  This  amendment  requires 
extension  of  the  cycles  accumulated 
before  performing  the  initial  inspection, 
reduces  the  frequency  of  repetitive 
inspections  for  MP159  material  bolts, 
and  adds  a  terminating  action  to  the 
primary  mount  thrust  load  path 
inspections  by  introducing  a  new 
increased  durability  forward  engine 
mount  bearing  housing.  This 
amendment  is  prompted  by  component 
testing  to  assess  the  low  cycle  fatigue 
(LCF)  life  of  the  MP159  material  bolts 
and  the  development  of  a  new  design 
forward  engine  mount  bearing  housing 
that  meets  the  8,000  flight  cycle  design 
intent  for  inspection.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  front  pylon  mount  bolt  and 
primary  mount  thrust  load  path  failure, 
which  could  result  in  an  engine 
separating  from  the  airplane. 
DATES:  Effective  February  6,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  6,  2003.  The 
incorporation  by  reference  of  certain 
other  publications,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
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October  16,  2002  (65  FR  49730;  August 
15,  2002). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860) 
565-8860;  fax  (860)  565-4503.  This 
information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
SU-eet,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  239^7133;  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  revising  AD  2000-16-02, 
Amendment  39-11856  (65  FR  49730, 
August  15,  2000),  which  is  applicable  to 
Pratt  &  Whitney  PW4164,  PW4168,  and 
PW4168A  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
September  13,  2002  (67  FR  57987).  That 
action  proposed  to  require  an  extension 
of  the  cycles  accumulated  before 
performing  the  initial  inspection  for  the 
MP  159  material  bolts,  reduce  the 
frequency  of  repetitive  inspections  for 
MP159  material  bolts,  and  add  a 
terminating  action  to  the  primary  mount 
thrust  load  path  inspections  by 
introducing  a  new  increased  durability 
forward  engine  mount  bearing  housing 
in  accordance  with  Pratt  &  Whitney 
alert  service  bulletins  (ASB's)  PW4G- 
100-A71-9,  Revision  1,  dated 
November  24,  1997;  ASB  PW4G-100- 
A71-20,  Revision  1,  dated  January  15, 
2002;  ASB  PW4G-100-A71-18, 
Revision  2,  dated  January  15,  2002;  and 
service  bulletin  (SB)  PW4G-100-A71- 
22,  dated  January  15,  2002. 

Comments 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

One  commenter  concurs  with  the 
proposed  AD  and  states  that  the 
proposed  AD  is  consistent  with  all 
appropriate  PW  service  bulletins.  The 
FAA  agrees. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety- and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed.  The 


FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increasQ,the 
scope  of  the  AD. 

Economic  Analysis 

There  are  approximately  226  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  21  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  AD.  The  FAA 
also  estimates  that  it  would  take 
approximately  3  work  hours  per  engine 
to  perform  the  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $19,000  per  engine. 
Based  on  these  figures,  the  total  cost  of 
the  AD  to  U.S.  operators  is  estimated  to 
be  $402,780. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  haive  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  funends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113.  44701, 

§39.13    [AmwKled] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11856  (65  FR 
49730,  August  15,  2000)  and  by  adding 
a  new  airworthiness  directive. 
Amendment  39-12989,  to  read  as 
follows: 

2000-1&-02R1  Pratt  &  Whitney:  Amendment 
39-12989.  Docket  No.  97-ANE-44-AD. 
Revises  AD  2000-16-02,  Amendment 
39-11856. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Pratt  &  Whitney 
PW4164.  PW4168.  and  PW4168A  series 
turbofan  engines,  with  front  pylon  mount 
bolts,  part  numbers  (P/N's)  54T670  or 
51U615,  installed.  These  engines  are 
installed  on  but  not  limited  to  Airbus 
Industrie  A330  series  airplanes. 

Note  1:  This  AD  applies  to  each  engi.ie 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that. have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  tlie 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  ofthis  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Co/npyiance;  Compliance  "with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  front  pylon  mouBt  bolt  and 
primary  mount  thrust  load  path  failure, 
which  could  result  in  engine  separation  from 
the  airplane,  do  the  following: 

INCO  718  Material  Bolts  Torque  Checks 

(a)  Perform  initial  and  repetitive  torque 
checks  of  INCO  718  material  front  pylon 
mount  bolts,  P/N  54T670.  and  replace,  if 
necessary,  with  new  bolts,  in  accordance 
with  the  Accomplishment  Instructions  of  PW 
Alert  Service  Bulletin  (ASB)  No.  PW4G-100- 
A71-9.  Revision  1,  dated  November  24.  1997. 
as  follows: 

(1)  For  front  pylon  mount  bolts,  P/N 
54T670.  with  fewer  than  1.000  cycles-in- 
service-since-new  (CSN)  on  the  effective  date 
of  this  AD,  accomplish  the  following  in 
accordance  with  Part  (A)  of  the 
Accomplishment  Instructions  of  the  ASB: 

(i)  Perform  an  initial  torque  check  prior  to 
accumulating  1.250  CSN  or  at  the  next  engine 
removal  for  cause,  whichever  occurs  first. 

(ii)  Thereafter,  perform  torque  checks  at 
intervals  of  not  less  than  750  or  greater  than 
1,250  cycles  in  service  (CIS)  since  last  torque 
check,  not  to  exceed  1 1 ,000  CSN. 

(2)  For  front  pylon  mount  bolts.  P/N 
54T670,  with  1,000  or  more  CSN  but  less 
than  5.750  CSN  on  the  effective  date  ofthis 
AD,  accomplish  the  following  in  accordance 
with  Part  (A)  of  the  Accomplishment  , 
Instructions  of  the  ASB: 

(i)  Perform  an  initial  torque  check  within 
250  CIS  after  the  effective  date  of  this  AD.  or 
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at  the  next  engine  removal  for  any  cause, 
whichever  occurs  first. 

(ii)  Thereafter,  perform  torque  checks  at 
intervals  of  not  less  than  750  or  greater  than 
1.250  CIS  since  last  torque  check,  not  to 
exceed  11.000  CSN. 

(3)  For  front  pylon  mount  bolts.  P/N 
54T670,  with  5,750  or  more  CSN  on  the 
effective  date  of  this  AD.  accomplish  the 
following  in  accordance  with  Part  (B)  of  the 
Accomplishment  Instructions  of  the  ASB: 

(i)  Perform  an  initial  torque  check  within 
250  CIS  after  the  effective  date  of  this  AD.  or 
prior  to  the  next  engine  removal  for  any 
cause,  whichever  occurs  first. 

(ii)  Thereafter,  perform  torque  checks  at 
intervals  of  not  less  than  750  or  greater  than 
1.250  CIS  since  last  torque  check,  not  to 
exceed  11.000  CSN. 

(4)  Prior  to  further  flight,  replace  all  four 
bolts  in  accordance  with  Part  (A),  Paragraph 
1(D)  of  the  Accomplishment  Instructions  of 
the  ASB.  if  any  of  the  bolts  are  loose  or 
broken. 

INCO  718  Material  Bolts  Life  Limit 

(b)  This  AD  establishes  a  new  life  limit  of 
11.000  CSN  for  front  pylon  mount  bohs.  P/ 
N  54T670.  Except  as  provided  in  paragraph 
(f)  of  this  AD.  no  front  pylon  mount  bolts,  P/ 
N  54T670.  may  exceed  this  new  life  limit 
after  the  effective  date  of  this  AD. 

MP159  Material  Bolts  Inspections 

(c)  Perform  initial  and  repetitive  torque 
inspections  of  front  pylon  mount  bolts.  P/N 
51U615.  in  accordance  with  the 
Accomplishment  Instructions  of  Pratt  & 
Whitney  ASB  PW4G-10O-A71-20.  Revision 
1.  dated  January  15.  2002.  as  follows: 

(1)  For  front  pylon  mount  bolts  with  less 
than  4,100  CSN  on  the  effective  date  of  this 
AD.  perform  the  initial  torque  inspection  at 
the  earlier  of  the  following: 


(i)  Before  accumulating  4.350  CSN;  or 
(ii)  The  next  engine  removal  for  any  cause. 

(2)  For  front  pylon  mount  bolts  with  4,100 
or  more  CSN  on  the  effective  date  of  this  AD, 
perform  the  initial  torque  check  at  the  earlier 
of  the  following: 

(i)  Within  250  CIS  after  the  effective  date 
of  this  AD;  or 
(ii)  The  next  engine  removal  for  any  cause. 

(3)  Thereafter,  perform  torque  inspections 
at  intervals  not  to  exceed  4.350  CIS  since  last 
torque  inspection. 

(4)  Prior  to  further  flight,  replace  all  four 
bolts,  in  accordance  with  Paragraph  1(D)  of 
the  Accomplishment  Instructions  of  the  ASB, 
if  any  are  loose  or  broken. 

Primary  Mount  Thrust  Load  Path 
Inspections 

(d)  Perform  initial  and  repetitive  visual 
inspections  of  the  primary  mount  thrust  load 
path,  in  accordance  with  the 
Accomplishment  Instructions  of  PW  ASB 
PW4G-100-A71-18.  Revision  2.  dated 
January  15.  2002.  as  follows: 

(1)  For  forward  engine  mount  assemblies 
with  fewer  than  1.000  CSN  on  the  effective 
date  of  this  AD.  perform  the  initial  visual 
inspection  at  the  earlier  of  the  following: 

(i)  Before  accumulating  1.250  CSN;  or 
(ii)  The  next  engine  removal  for  any  cause. 

(2)  For  forward  engine  mount  assemblies 
with  1.000  or  more  CSN  on  the  effective  date 
of  this  AD,  perform  the  initial  visual 
inspection  at  the  earlier  of  the  follbwing: 

(i)  Within  250  CIS  after  the  effective  date 
of  this  AD;  or 
(ii)  The  next  engine  removal  for  any  cause. 

(3)  Thereafter,  perform  visual  inspections 
at  intervals  of  not  less  than  750  or  greater 
than  1.250  CIS  since  last  visual  inspection. 

(4)  Prior  to  further  flight,  replace  all 
cracked  parts  with  serviceable  parts  and 


inspect  the  primary  thrust  load  path 
components  in  accordance  with  Paragraph  4 
of  the  accomplishment  instructions  of  the  SB. 

Terminating  Action 

(e)  Replacement  of  the  forward  engine 
mount  bearing  housing,  P/N  59T794  or  P/N 
54T659  wiih  P/N  52U420  in  accordance  with 
Service  Bulletin  (SB)  PW  4G-100-71-22, 
dated  January  15,  2002,  constitutes 
terminating  action  to  the  inspection 
requirements  of  paragraph  (d)  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments^  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  By 
Reference 

(h)  The  inspections  must  be  done  in 
accordance  with  the  following  Pratt  & 
Whitney  (PW)  alert  service  bulletins  (ASB's) 
and  service  bulletin  (SB): 


Document  No. 

Pages 

Revision 

Date 

ASB  PW4G-100-A71-9 

Total  Pages;  1 1 
ASB  PW4G-100-'A71-20 

• 

Total  Pages:  10 
ASB  PW4G-100-A71-18 

1  

2  

3 

4-7  .-, 

8-9  

10-11  

1  

2  

3-5  

6-7  

8  

9 

10  

1-2  

3  

4  

5-6  

7  

8-12  

All  

1 

Original 

1 

Original 

1  

Original < 

1  

Original 

« 

Original 

1  

Original 

1  

2  

1  

2 

Original 

2  ; 

Original 

Original .y 

Nov.  24.  1997. 
July  31,  1997. 
Nov.  24,  1997. 
July  31.  1997. 
Nov.  24,  1997. 
July  31,  1997. 

Jan.  15,  2002. 
Dec.  9,  1999. 
Jan.  15,  2002. 
Dec.  9,  1999. 
Jan.  15,2002. 
Dec.  9,  1999. 
Jan.  15,2002. 

Jan.  15,  2002. 

Total  Pages:  12 

SB  PW4G-100-71-22  

Total  Pages:  8 

Dec.  9,  1990. 
Jan.  15,  2002. 
Sept.  15.  1999. 
Jan.  15,2002. 
Sept.  15,  1999. 

Jan.  15.  2002. 

This  incorporation  by  reference  of  certain 
publications  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 


U.S.C.  552(a)  and  1  CFR  part  51.  The 
incorporation  by  reference  of  PW  ASB 
PW4O100-A71-9.  Revision  1,  dated 


November  24. 1997,  was  approved  by  the 
Director  of  the  Federal  Register  on  October 
16,  2000  (65  FR  49730;  August  15,  2002). 
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Copies  may  be  obtained  from  Pratt  & 
Whitney,  400  Main  St.,  East  Hartford,  CT 
06108;  telephone  (860)  565-8860;  fax  (860) 
565—4503.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park.  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

EfTective  Date 

(i)  This  amendment  becomes  effective  on 
February  6,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
December  19,  2002. 
|ay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(PR  Doc.  02-32664  Filed  12-31-02;  8:45  am) 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-26»-AD;  Amendment 
39-12995;  AD  2002-26-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2C10  (Regional  Jet 
Series  700  &  701)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  (DOT). 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Bombardier  Model 
CL-600-2C10  (Regional  let  Series  700  & 
701}  series  airplanes.  This  action 
requires  revising  the  airplane  flight 
manual  (AFM)  to  advise  the  flightcrew 
to  limit  use  of  the  auxiliary  power  unit 
(APU)  to  ground  operation  only,  except 
for  those  in-flight  emergencies  described 
in  the  AFM  when  use  of  the  APU  is 
specified.  This  action  also  provides  for 
optional  terminating  action  for  the 
requirements  of  this  AD.  This  action  is 
necessary  to  prevent  fuel  from  being 
'  sprayed  throughout  the  APU 
compartment  and  drawn  out  of  the  APU 
exhaust  duct  due  to  a  cracked  APU  fuel 
nozzle,  which  could  result  in  a  fire  or 
explosion  in  the  APU  compartment 
during  flight.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  January  17,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  17, 
2003. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  3,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
269-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  k.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov:  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-269-AD"  in  the 
subject  line  and  Heed  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  PO  Box  6087,  Station  Centre- 
ville,  Montreal,  Quebec  H3C  309, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federai  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  the  AFM  revision, 
contact  James  Delisio,  Aerospace 
Engineer,  Airframe  and  Propulsion 
Branch,  ANE-171,  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York  11581;  telephone  (516)  256-7521; 
fax  (516)  568-2716.  For  questions 
regarding  the  APU  replacement,  contact 
Roger  Pesuit,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5251;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Civil  Aviation  (TCCA),  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Model 
CL-60O-2C10  (Regional  Jet  Series  700  & 
701)  series  airplanes.  TCCA  advises  that 
fuel  nozzles  installed  on  the  auxiliary 
power  unit  (APU)  on  these  airplanes 
may  crack  and  leak  fuel  into  the  APU 
compartment.  According  to  the  APU 


manufacturer;  the  cracks  develop  during 
APU  start.  Cracks  are  not  readily 
detectable  when  the  APU  is  installed  in 
the  airplane.  An  APU  fuel  nozzle  can 
.  crack  due  to  fatigue,  and  the  resulting 
leak  could  cause  fuel  to  spray 
throughout  the  APU  compartment  and 
be  drawn  out  of  the  APU  exhaust  duct. 
This  condition,  if  not  corrected,  could 
result  in  a  fire  or  explosion  in  the  APU 
compartment  during  flight. 

Explanation  of  Relevant  Service 
Information. 

Bombardier  has  issued  Temporary 
Revision  (TR)  RJ  700/28-2,  dated 
November  5,  2002,  to  the  Canadair 
Regional  Jet  Series  700  Airplane  Flight 
Manual.  The  TR  advises  the  flightcrew 
to  limit  use  of  the  APU  to  ground 
operation  only,  except  for  those  in-flight 
emergencies  described  in  the  AFM 
when  use  of  the  APU  is  specified.  TCCA 
has  approved  the  TR  for  these  airplanes 
in  Canada.  By  approving  the  TR,  TCCA 
also  mandates  its  immediate 
incorporation  into  the  AFM;  therefore, 
TCCA  did  not  issue  a  Canadian 
airworthiness  directive  to  specifically 
mandate  incorporation  of  the  TR. 

The  FAA  has  reviewed  Honeywell 
Alert  Service  Bulletin  RE220-49- 
A7714,  dated  November  4,  2002,  wrhich 
describes  procedures  for  replacing  all 
APU  fuel  nozzles  with  new  fuel  nozzles 
(including  installing  new  seals  and 
washers;  reidentifying  the  APU;  and 
torqueing  the  bolts  and  fuel  manifold 
connector  within  specified  ranges).  The 
service  bulletin  specifically  cautions 
against  intermixing  fuel  nozzle  part 
numbers  on  an  APU  or  interchanging 
the  subject  ("-2")  fuel  nozzles  on  a 
modified  APU. 

U.S.  Type  Certification  of  the  Airplane 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
reviewed  all  available  information  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States.  TCCA  fully  agrees  with  the 
requirements  and  compliance  time 
specified  in  this  AD. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
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States,  this  AD  is  being  issued  to 
prevent  hiel  from  being  sprayed 
throughout  the  APU  compartment  and 
drawn  out  of  the  APU  exhaust  duct  due 
to  a  cracked  APU  fuel  nozzle,  which 
could  result  in  a  fire  or  explosion  in  the 
APU  compartment  during  flight.  This 
AD  requires  revising  the  AFM  to  advise 
the  flightcrew  to  limit  use  of  the  APU 
to  ground  operation  only,  except  for 
those  in-flight  emergencies  described  in 
the  AFM  when  use  of  the  APU  is 
specified. 

This  AD  also  provides  for  optional 
terminating  action  for  the  actions 
required  by  this  AD.  In  accord  with 
TCCA's  findings,  the  FAA  has  , 
determined  that  the  operating 
limitations  imposed  by  this  AD  can 
remain  in  place  in  lieu  of 
accorpplishment  of  a  terminating  action. 
In  making  this  determination,  the  FAA 
considers  that,  in  this  case, 
implementing  the  AFM  limitations  will 
adequately  ensure  long-term  continued 
operational  safety  before  the  unsafe 
condition  could  present  a  safety  risk  to 
the  airplane. 

DifTerence  Between  AO  and  Service 
Bulletin 

Although  the  service  bulletin 
recommends  that  operators  send  all 
removed  fuel  nozzles  to  Honeywell,  this 
AD  does  not  require  operators  to  do  so. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  FAA  may  consider  requiring 
eventual  replacement  of  the  APU  fuel 
nozzles,  which  would  allow  operators  to 
remove  the  AFM  limitation  required  by 
this  AD.  However,  the  planned 
compliance  time  for  APU  fuel  nozzle 
replacement,  if  required,  would  be  long 
enough  to  practicably  provide  notice 
and  opportunity  for  public  comment 
before  the  final  rule  is  issued. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  3(X  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 


Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped, 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-269-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  £ind 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FTl  11034.  February  26,  1979).  If  it  is 


determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-2&-07  Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-12995.  Docket 
2002-NM-269-AD. 
Applicability:  Model  CL-600-2C10 
(Regional  Jet  Series  700  &  701)  series 
airplanes,  certificated  in  any  category,  on 
which  auxiliary  power  unit  (APU)  Model 
RE220(RI),  part  number  WE3800770-2,  is 
installed. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated, 
unless  accomplished  previously. 

To  prevent  fuel  from  being  sprayed 
throughout  the  APU  compartment  and 
drawn  out  of  the  APU  exhaust  duct  due 
to  a  cracked  APU  fuel  nozzle,  which 
could  result  in  a  fire  or  explosion  in  the 
APU  compartment  during  flight, 
accomplish  the  following: 
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Revision  of  Airplane  Flight  Manual 
(AFM) 

(a)  Within  1  day  after  the  effective 
date  of  this  AD,  revise  the 
"Limitations — Power  Plant"  section  of 
the  FAA-approved  Canadair  Regional  Jet 
Series  700  (AFM)  to  include  the 
information  specified  in  Temporary 
Revision  RJ  700/28-2,  dated  November 
5,  2002,  which  advises  the  flightcrew  to 
limit  use  of  the  APU  to  ground 
operation  only,  except  for  those  in-flight 
emergencies  described  in  the  AFM 
when  use  of  the  APU  is  specified.  This 
may  be  accomplished  by  inserting  a 
copy  of  Temporary  Revision  RJ  700/28- 
2  into  the  AFM. 

Optional  Terminating  Action 

(b)  Replacement  of  all  APU  fuel 
nozzles  with  new  fuel  nozzles 
(including  installing  new  seals  and 
washers;  torqueing  the  bolts  and  fuel 
manifold  connector  within  specified 
ranges;  and  then  reidentifying  the  APU) 
in  accordance  with  Honeywell  Alert 
Service  Bulletin  RE220-^9-A7714, 
dated  November  4,  2002,  terminates  the 
requirements  of  paragraph  (a)  of  this 
AD.  After  the  replacement,  the 
limitations  required  by  paragraph  (a)  of 
this  AD  may  be  removed  from  the  AFM. 

Note  2:  The  "Limitations — Power  Plant" 
procedures  specified  by  paragraph  (a)  of  this 
AD  are  required  to  be  implemented  only  on 
affected  airplanes,  i.e..  those  with  APU 
Model  RE220(RJ),  part  number  WE3800770- 
2,  installed.  However,  individual  pilots  may 
operate  other  airplanes  that  do  not  have  the 
subject  APU  installed,  and  that  are  not 
subject  to  those  limitations  and  procedures. 
Therefore,  to  avoid  any  confusion  or 
hiisunderstanding,  it  is  important  that 
airlines  have  communication  mechanisms  in 
place  to  ensure  that  pilots  are  aware,  for  each 
flight,  whether  the  limitatijons  apply. 


Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO), 
FAA.  Operators  must  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance/Operations 
Inspector,  who  may  add  comments  and 
then  send  it  to  the  Manager,  New  York 
ACO. 

Note  3:  Information  concerning  the 
Bxistence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
Dbtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be 
issued  in  accordance  with  sections 
21.197  and  21.199  of  the  Federal 


Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  required  actions  shall  be  done 
in  accordance  with  Canadair  Regional 
Jet  Series  700  Airplane  Flight  Manual 
Temporary  Revision  RJ  700/28-2,  dated 
November  5,  2002.  The  replacement,  if 
accomplished,  shall  bg^one  in 
accordance  with  Holywell  Alert 
Service  Bulletin  RE220-49-A7714, 
dated  November  4,  2002.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Bombardier,  Inc. , 
Canadair.  Aerospace  Group,  PO  Box 
6087,  Station  Centre-ville,  Montreal, 
Quebec  H3C  3G9,  Canada.  Copies  may 
be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Effective  Date 

(f)  This  amendment  becomes  effective 
on  January  17,  2003. 

Issued  in  Renton,  Washington,  on 
December  23.  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  02-32878  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-90-AD;  Amendment 
39-13001;  AD  2002-26-13] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-11,  -12,  -13,  -14, 
-15,  and  -15F  Airplanes;  Model  DC-9- 
21  Airplanes;  Model  DC-9-31,  -32,  -32 
(VC-9C),  -32F,  -32F  (C-9A,  C-9B), 
-33F,  -34,  and  -34F  Airplanes;  Model 
DC-&-41  Airplanes;  Model  DC-9-51 
Airplanes;  Model  DC-9-81  (MD-81), 
DC-9-82  (MD-82),  DC-9-83  <MD-83), 
and  DC-9-87  (MD-87)  Airplanes;  and 
Model  MD-88  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  airplanes,  that  requires 
replacement  of  certain  power  relays, 
and  subsequent  repetitive  cleaning, 
inspecting,  repairing,  and  testing  of 
certain  replaced  power  relays.  This 
amendment  is  prompted  by  reports 
indicating  that  the  alternating  current 
(AC)  cross-tie  relay  shorted  out 
internally,  which  caused  severe  smoke 
and  burn  damage  to  the  relay,  aircraft 
wiring,  and  adjacent  panels.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  internal  arcing  of  the  left  and 
right  generator  power  relays,  auxiliary 
power  relays,  and  external  power  relays, 
and  consequent  smoke  and/or  fire  in  the 
cockpit  and  cabin. 

DATES:  Effective  February  6,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  6, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard.  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700.  Washiiigton,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler.  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood,  California 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDormell 
Douglas  airplanes  was  published  as  a 
second  supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  July  1,  2002  (67  FR  44119). 
That  action  proposed  to  require 
replacement  of  certain  power  relays, 
and  subsequent  repetitive  cleaning, 
inspecting,  repairing,  and  testing  of 
certain  replaced  power  relays. 
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Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

Request  To  Reduce  the  Compliance 
Time 

One  commenter,  the  National 
Transportation  Safety  Board  (NTSB), 
agrees  with  the  proposed  replacement 
and  repetitive  maintenance 
requirements.  However,  the  cOmmenter 
does  not  agree  with  the  proposed  24- 
month  compliance  time,  because  it  "is 
a  longer  compliance  time  than  is  either 
"necessary  or  prudent."  The  commenter 
states  that  it  was  informed  by  the  FAA 
that  the  originally  proposed  12-month 
compliance  time  was  extended  to  24 
months  because  of  the  limited  supply  of 
replacement  relays  and  the  absence  of 
any  reports  of  failure  of  the  power  relays 
having  part  number  (P/N)  914F567-3  in 
the  six  positions  (left  and  fight  generator 
power,  auxiliary  power,  and  external 
power).  The  commenter  notes  that  the 
power  relay  manufacturer  has 
recommended  replacement  of  P/N 
914F567-3  power  relays  in  those  six 
positions  and  the  cross-tie  position 
(total  of  seven  positions)  since  1976. 

From  this  comment,  we  infer  that  the 
commenter  requests  that  the  compliance 
time  be  reduced  from  the  proposed  24 
months  to  12  months.  We  do  not  agree. 
Concerning  the  power  relay 
manufacturer's  1976  recommendation, 
Sundstrand  (Westinghouse)  has  re- 
reviewed  all  field  data  for  power  relays 
having  P/N  914F567-3.  It  concluded' 
that,  in  its  opinion,  the  identified  unsafe 
condition  exists  in  the  cross-tie  position 
only.  The  power  relays  installed  at  the 
AC  cross-tie  position  are  more 
susceptible  to  phase-to-phase  short  than 
the  other  six  positions  (left  and  right 
generator  power,  auxiliaj-y  power,  and 
external  power)  due  to  the  installation 
orientation  in  an  airplane.  Its  horizontal 
orientation  allows  for  the  buildup  of 
conductive  particle  material  between 
phase-to-phase  circuits.  Sundstrand 
(Westinghouse)  also  recommended  that 
we  not  issue  an  AD  for  power  relays 
having  P/N  914F567-3  that  are  in  "die 
left  and  right  generator  power,  auxiliary 
power,  and  external  power  positions. 
Due  to  the  lower  likelihood  of  a  short 
circuit  resulting  in  internal  arcing,  we 
have  determined  that  a  24-month 
compliance  time  is  appropriate  to 
address  the  identified  unsafe  condition. 

However,  as  discussed  in  the 
preamble  of  the  second  supplemental 
NPRM,  we  have  determined  that  the 
potential  for  an  electrical  short  still 


exists  when  a  power  relay,  Sundstrand 
(Westinghouse)  P/N  914F567-3,  is 
installed  in  those  six  positions,  though 
not  as  likely  as  in  the  cross-tie  position. 
The  accumulation  of  conductive  particle 
material  on  any  power  relays, 
Sundstrand  (Westinghouse)  P/N 
914F567-3,  can  build  an  electrical  path 
to  its  adjacent  terminal  and  cause  a 
phase-to-phase  short  circuit.  Such  a 
short  circuit  will  result  in  internal 
arcing  of  the  power  relays  and 
consequent  smoke  and/or  fire  in  the 
cockpit  and  cabin.  This  final  rule 
addresses  that  potential  unsafe 
condition  by  replacing  the  generator 
power  relays,  auxiliary  power  relays, 
and  external  power  relays  having 
Sundstrand  (Westinghouse)  P/N 
914F567-3  with  a  Sundstrand 
(Westinghouse)  P/N  9008D09  series  or 
914F567-4,  and  periodically  removing 
the  build-up  of  conductive  particle 
material  from  the  generator  power 
relays,  auxiliary  power  relays,  and 
external  power  relays,  having 
Sundstrand  (Westinghouse)  P/N 
914F567-4. 

Explanation  of  Change  to  Applicability 

We  have  revised  the  applicability  of 
the  existing  AD  to  identify  model 
designations  as  published  in  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models. 

Conclusion  ' 

,  After  careful  review  of  the  available 
data,  including  the  comment  noted 
shove,  we  have  determined  that  air 
safety  and  the  public  vnterest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  We  have 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact  . 

There  are  approximately  1,991  Model 
DC-9-11,  -12,  -13,  -14,  -15,  and  -15F 
airplanes:  Model  DC-9-21  airplanes; 
Model  DC-9-31,  -32.  -32  (VC-9C), 
-32F.  -32F  (C-9A,  C-9B),  -33F,  -34, 
and  -34F  airplanes;  Model  DC-9-41 
airplanes;  Model  DC-9— 51  airplanes; 
Model  DC-9-81  (MD-81).  DC-9-82 
(MD-82),  DC-9-83  (MD-83),  and  DC-9- 

87  (MD-87)  airplanes;  and  Model  MD- 

88  airplanes;  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  1.219  airplanes  of  U.S.  registry  will 
be  affected  by  this  AD.  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the  AD 


on  U.S.  operators  is  estimated  to  be 
$146,280,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  silich  as  the  time 
required  to  gain  apcess  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power-and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I_ 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^^  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-26-13    McDonnell  Douglas: 

Amendment  39-13001.  Docket  99-NM- 
90-AD. 
Applicability:  This  AD  applies  to  the 
Jj  jllowing  airplanes,  certificated  in  any 
[  ategory,  as  listed  in  Boeing  Alert  Service 
I  uUetin  DC9-24A191,  Revision  01,  dated 
^nuary  9,  2002: 
McDonnell  Douglas  Model 

;DC-9-ll,  DC-9-12,  DC-9-13,  DC-9-14.  DC- 

9-15,  and  DC-9-15F  airplanes 
IX-9-21  airplanes 
DC-9-31,  DC-9-32,  DC-9-32  (VC-9C),  DC- 

9-32F,  DC-9-32F  (C-9A,  C-9B),  DC-9- 

33F,  DC-9-34,  and  DC-9-34F  airplanes 
DC-9-41  airplanes 
DC-9-51  airplanes 
DC-9-81  (MD-81),  DC-9-82  (MD-82),  DC- 

9-83  (M]>-83),  and  DC-9-87  (MD-87) 

airplanes 
MD-88  airplanes 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  internal  arcing  of  the  left  and 
right  generator  power  relays,  auxiliary  power 
relays,  and  external  power  relays,  and 
consequent  smoke  and/or  fire  in  the  cockpit 
I  and  cabin,  accomplish  the  following: 

Inspection 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  perform  a  one-time 
inspection  of  the  left  and  right  generator 
power  relays,  auxiliary  power  relays,  and 
external  power  relays,  to  determine  if 
Sundstrand  (Westinghouse)  part  number  (P/ 
N)  914F.567-3  or -4  is  installed,  per  Boeing 
Alert  Service  Bulletin  DC9-24A191,  Revision 
01,  dated  January  9,  2002. 

Replacement  or  Modification/ 
Reidentification  of  Any  Generator  Power 
Relay,  Auxiliary  Power  Relay,  or  External 
Power  Relay,  P/N  914F567-3 

(b)  If  any  generator  power  relay,  auxiliary 
power  relay,  or  external  power  relay, 
Sundstrand  (Westinghouse)  P/N  914F567-3. 
is  found  installed  during  the  inspection, 
required  by  paragraph  (a)  of  this  AD,  within 
24  months  after  the  effective  date  of  this  AD, 

Odo  either  action  specified  in  paragraph  (b)(1) 
or  (b)(2)  of  this  AD  per  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 


DC9-24A191,  Revision  01,  dated  January  9, 
2002. 

(1)  Replace  power  relay  having  Sundstrand 
(Westinghouse)  P/N  914F567-3  with  either  a 
serviceable  power  relay  having  Sundstrand 
(Westinghouse)  P/N  9008D09  series  or 
914F567-4. 

(2)  Modify  the  power  relay,  Sundstrand 
(Westinghouse)  P/N  914F567-3,  to  a  ^ 
configuration. 

Maintenance  or  Replacement  of  Any 
Generator  Power  Relay,  Auxiliary  Power 
Relay,  or  External  Power  Relay,  P/N 
914F567-4 

(c)  If  any  generator  power  relay,  auxiliary 
power  relay,  or  external  power  relay, 
Sundstrand  (Westinghouse)  P/N  9l'4F567-4, 
is  found  installed  during  the  inspectiofi 
required  by  paragraph  (a)  of  this  AD,  clean, 
inspect,  repair,  and  test  the  relay,  or  replace 
the  power  relay  with  a  serviceable  power 
relay  having  Sundstrand  (Westinghouse)  P/N 
9008D09  series  or  914F567-4;  per  Boeing 
Alert  Service  Bulletin  DC9-24A191,  Revision 
01,  dated  Januar>'  9,  2002;  at  the  time 
specified  in  paragraph  (c)(1)  of  this  AD, 
except  as  provided  by  paragraph  (c)(2)  of  this 
AD. 

(1)  Within  7,000  flight  hours  after 
installation  of  the  generator  power  relay, 
auxiliary  power  relay,  or  external  power 
relay,  Sundstrand  (Westinghouse)  P/N 
914F567-4,  or  within  24  months  after  the 
effective  date  of  this  AD,  whichever  occi^rs 
later. 

(2)  For  airplanes  on  which  the  flight  hours 
since  installation  of  any  generator  power 
relay,  auxiliary  power  relay,  or  external 
power  relay,  Sundstrand  (Westinghouse)  P/N 
914F567-4,  cannot  be  determined:  Within  24 
months  after  the  effective  date  of  this  AD. 

Repetitive  Maintenance  of  Generator  Power 
Relay,  Auxiliary  Power  Relay,  or  External 
Power  Relay,  Sundstrand  (Westinghouse)  P/ 
N  914F567-4 

(d)  Before  or  upon  the  accumulation  of 
7,000  flight  hours  on  any  generator  power 
relay,  auxiliary  power  relay,  or  external 
power  relay,  Sundstrand  (Westinghouse)  P/N 
914F567-4  since  accomplishing  the  action(s) 
required  by  either  paragraph  (b)  or  (c)  of  this 
AD,  as  applicable,  clean,  inspect,  repair,  and 
test;  per  Boeing  Alert  Service  Bulletin  DC9- 
24A191,  Revision  01,  dated  January  9,  2002. 
Thereafter,  repeat  these  actions  at  intervals 
not  to  exceed  the  accumulation  of  7,000 
flight  hours  on  the  power  relay. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  tW|&  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 


Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  DC9- 
24A191,  Revision  01.  dated  January  9.  2002. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  532(a) 
and  1  CFR  part  51.  Copies  may  be  pbtained 
from  Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach.  California  90846. 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A  (D80O-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at' the  FAA.  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(hJThis  amendment  becomes  effective  on 
February  6,  2003. 

Issued  in  Renton,  Washington,  on 
December  23,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  02-32865  Filed  12-31-02;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-45-AD;  Amendment 
39-12987;  AD  2002-26-02] 

RIN2120-AA64 

Airworthiness  Directives;  Univair 
Aircraft  Corporation  Models  Alon  A-2 
and  A2-A;  ERCO  415-C,  415-CD,  415- 
D,  415-E,  and  415-G;  Forney  F-1  and 
F-1A;  and  Mooney  M10  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT.. 
action:  Final  rule.  • 

summary:  Thi^  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Univair  Aircraft 
Corporation  (Univair)  Models  Alon  A-2 
and  A2-A;  ERCO  415-C,  415-CD,  415- 
D.  415-E,  and  415-G;  Forney  F-1  and 
F-1  A,  and  Mooney  MlO  airplanes.  This 
AD  requires  you  to  repetitively  inspect 
the  wing  center  section  for  evidence  of 
corrosion  through  the  installation  of 
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inspection  openings,  through  the  use  of 
a  specified  scope  and  light  source,  or 
through  the  removal  of  the  outer  wing 
panels.  This  AD  also  requires  you  to 
repair  or  replace  any  parts  where 
corrosion  or  corrosion  damage  is  found, 
install  cover  plates  if  inspection 
openings  were  made,  and  send 
inspection  results  to  Federal  Aviation 
Administration  (FAA).  This  AD  is  the 
result  of  several  reports  of  corrosion 
being  found  throughout  the  wing  center 
section  structure.  The  actions  specified 
by  this  AD  are  intended  to  detect  and 
correct  corrosion  in  the  wing  center 
section  which  could  result  in  failure  of 
the  wing  center  section  structure  during 
flight.  Such  failure  could  lead  to  loss  of 
control  of  the  airplane. 
DATES:  This  AD  becomes  effective  on 
February  14,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  February  14,  2003. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Univair  Aircraft  Corporation,  2500 
Himalaya  Road,  Aurora,  Colorado 
80011,  telephone:  (303)  375-8882; 
facsimile:  (303)  375-8888.  You  may 
view  thisjnformation  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-CE- 
45-AD,  901  Locust,  Room  506,  Kansas 
■City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Caldwell,  Aerospace  Engineer, 
FAA,  Denver  Aircraft  Certification 
Office,  26805  East  68th  Avenue,  Room 
214,  Denver,  Colorado  80249-6361; 
telephone:  (303)  342-1086;  facsimile: 
(303) 342-1088. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
^  The  FAA  has  received  several  reports  of 
severe  corrosion  being  found  throughout 
the  wing  center  section  of  Univair 
Models  Alon  A-2  and  A2-A;  ERCO 
415-C.  415-CD.  415-D,  415-E.  and 
415-G;  Forney  F-1  and  F-lA,  and 
Mooney  MlO  airplanes.  We  have 
determined  that  the  original  design 
configuration  of  these  airplanes  does  not 
provide  adequate  means  for  routine 
visual  inspection  of  the  wing  center 
section  wing  walkway  boxes.  The 
inability  to  inspect  this  area  has  resulted 
in  corrosion  being  undetected  on  these 
airplanes. 

What  is  the  potential  impact  if  FAA 
took  no  action?  If  corrosion  is  not 
detected  and  corrected,  the  wing  center 


section  structure  could  fail  during  flight. 
Such  failure  could  lead  to  loss  of  control 
of  the  airplane. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  Univair 
Models  Alon  A-2  and  A2-A;  ERCO    . 
415-C.  415-CD,  415-D,  415-E,  and 
415-G;  Forney  F-1  and  F-1  A;  and 
Mooney  MlO  airplanes.  This  proposal 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  April  3,  2002  (67  FR  15763). 
The  NPRM  proposed  to  require  the 
following: 

— Repetitively  inspect  the  wing  center 
section  for  evidence  of  corrosion 
through  the  installation  of  inspection 
openings,  through  the  use  of  a 
specified  scope  and  light  source,  or 
through  the  removal  of  the  outer  wing 
panels; 
— Install  cover  plate  assemblies  if 

inspection  openings  were  made;  and 
— Repair  or  replace  any  parts  where 
corrosion  or  corrosion  damage  was 
found. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  The  following  presents  the 
comments  received  on  the  proposal  and 
FAA's  response  to  each  coixunent: 

Comment  Issue  No.  1:  Add  Additional 
Method  for  Accomplishing  the 
Inspection 

What  is  the  commenter's  concern? 
Several  commenters  state  that  the  two 
methods  specified  in  the  NPRM  are  an 
economic  burden,  impact  the  aesthetic 
and  structiu-al  appearance  of  the 
airplane,  and/or  reduce  the  structural 
integrity  of  the  wings.  Several  of  the 
commenters  state  that  the  cost  of  the 
scope  and  light  source  necessary  to 
perform  the  inspection  is  much  more 
expensive  than  that  stated  in  the  NPRM, 
and  that  installing  inspection  openings 
in  the  wings  will  reduce  the  structural 
integrity  of  the  wings. 

The  commenters  request  to  have  a 
third  method  added  to  the  AD  that 
allows  for  removing  the  outer  wing 
panels  from  the  airplane  to  accomplish 
the  inspections.  The  commenters  also 
state  that  this  method  is  less  of  an 
economic  burden  and  feel  it  is  more 
effective  than  the  two  methods 
proposed  in  the  NPRM. 

What  is  FAA's  response  to  the 
concern?  We  concur  that  a  third 
inspection  method  option  should  be 
added  to  the  AD. 

The  manufacturer  has  revised  the 
service  bulletin  to  incorporate  this 


additional  method,  and  we  will 
incorporate  the  new  service  bulletin 
into  the  final  rule  AD  action. 

We  also  have  verified  that  the 
Olympus  OSF  Endoscope 
(sigmoidoscope)  with  a  Fujinon  FIL-150 
light  source,  as  specified  in  Note  1  of 
the  NPRM,  is  available  for  the  cost 
stated  in  the  NPRM. 

We  will  change  the  final  rule  AD 
action  to  incorporate  Revision  1  of 
Univair  Service  Bulletin  31. 

Comment  Issue  No.  2:  Change  the 
Repetitive  Inspection  Compliance  Time 

What  is  the  commenter's  concern? 
Several  commenters  state  that  the 
majority  of  the  airplanes  affected  by  this 
AD  are  over  40  years  old  vvith  no  history 
of  corrosion  problems  in  the  wing  center 
section.  Therefore,  once  the  initial 
inspection  has  been  performed  and  no 
corrosion  is  found,  the  commenters  do 
not  believe  that  corrosion  would 
become  an  unsafe  condition  within  the 
next  12  months  or  100  hours  time-in- 
service  (TIS).  The  commenters  suggest 
that  a  3  year  or  a  5  year  repetitive 
interval  will  be  more  than  adequate. 

What  is  FAA's  response  to  the  , 
concern?  We  agree  with  the 
commenters.  The  initial  inspection 
compliance  time  will  remain  the  same; 
however,  we  wjll  change  the  repetitive 
inspection  intervals  to  be  every  3  years. 

We  will  change  the  final  rule  AD 
action  to  incorporate  this  change. 

Comment  Issue  No.  3:  Service  Bulletin 
Unavailable 

What  is  the  commenter's  concern? 
Several  commenters  state  that  Univair 
was  unable  to  provide  them  with  a  copy 
of  the  service  bulletin  referenced  in  the 
NTRM.  Therefore,  the  commenters  were 
unable  to  provide  comments  related  to 
the  actions  required  by  the  service 
bulletin  as  stated  in  the  NPRM.  We  infer 
that  the  commenters  want  the  NPRM 
withdrawn  because  they  could  not 
obtain  the  service  bulletin. 

What  is  FAA 's  response  to  the 
concern?  We  do  not  concur.  We  / 

understand  the  concerns  of  the 
commenters.  However,  we  cannot 
require  accomplishment  of  any  action  in 
accordaniie  with  a  supplemental 
document,  i.e.,  manufacturer's  service 
bulletin,  imless  we  have  an  approved 
original  copy  submitted  to  FAA  from 
the  manufacturer.  The  service  bulletin 
referenced  in  the  NPRM  is  an  official 
part  of  the  rules  docket  and  was 
available  during  the  comment  period  at 
the  offices  specified  in  the  ADDRESSES 
paragraph  in  the  NPRM. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 
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Comment  Issue  No.  4:  Remove  the 
Mooney  Model  MlO  Airplanes  From  the 
Applicability 

What  is  the  commenter's  concern? 
The  commenter  states  that  the  Mooney 
rear  spar  can  be  readily  inspected  after 
the  seats  and  oaggage  compartment  floor 
are  removed.  This  makes  it  is 
unnecessary  to  install  inspection  holes 
in  the  skin  on  this  airplane.  The 
commenter  wants  Mooney  Model  MlO 
airplanes  removed  from  the 
applicability  section  of  the  final  rule  AD 
action. 

What  is  FAA's  response  to  the 
concern?  We  do  not  concur.  Corrosion 
or  corrosion  damage  can  occur  on  the 
Mooney  Model  MlO  airplanes,  and 
Owners/operators  of  the  affected 
airplanes  have  two  other  methods  to  use 
for  accomplishing  the  inspection 
requirements  of  this  AD  without 
installing  inspection  holes. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

Comment  Issue  No.  5:  AD  Is  Not 
Warranted 

What  is  the  commenter's  concern? 
Several  commenters  state  that,  as  long 


as  the  airplane  has  been  properly 
maintained  (using  existing  procedures) 
and  properly  stored,  there  should  not  be 
a  problem  with  corrosion  build-up  in 
the  wing  center  section.  Also,  the 
commenters  state  that  the  NPRM  was 
issued  based  on  an  isolated  case  of 
corrosion  being  found  on  an  airplane 
that  was  improperly  maintained  and 
stored.  The  commenters  don't  believe 
there  is  enough  evidence  to  warrant  AD 
action  against  the  entire  fleet.  Therefore, 
the  commenters  recommend  that  FAA 
withdraw  the  NPRM. 

What  is  FAA 's  response  to  the 
concern?  We  do  not  concur  that  the 
NPRM  should  be  withdrawn.  We  have 
27  documented  cases,  from  1974  to  the 
present,  of  corrosion  found  throughout 
the  wing  components  and  other  parts  of 
the  airframe.  Our  analysis  indicates  that 
normal  maintenance  procedures  and 
methods  do  not  allow  for  the  detection 
of  corrosion  in  the  wing  center  section 
of  the  affected  airplanes. 

We  are  not  changing  the  final  rule  AD 
based  on  these  comments.     . 

FAA's  Determination 

What  is  FAA 's  final  determination  on 
this  issue?  After  careful  review  of  all 


available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
addition  of  another  method  to  be  used 
for  accomplishing  the  inspection, 
changing  the  compliance  time  for  the 
repetitive  inspection  intervals,  and 
minor  editorial  corrections.  We  have 
determined  that  these  changes  and 
minor  corrections: 

— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
2,600  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affect 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  installation  of 
the  inspection  openings: 


Lat)or  cost 


10  workhours  x  $60  per  hour  =  $600 


Parts  cost 


Total  cost  per 
airplane 


$175 


S775 


We  estimate  the  following  costs  to 
accomplish  the  inspection  using  a  scope 
and  light  source: 


Labor  cost 


2  worktiours  x  $60  per  tiour 
$120. 


Parts  cost 


$450  for  purchase  of  a  borescope 
or  an  endoscope,  if  applicable. 


Total  cost  per  airplane 


Total  cost  on  U.S.  operators 


$120  or  $570  $120  x  2,600  =  $312,000  or 

$570  X  2,600  =  $1 ,482,000. 


We  estimate  the  following  costs  to 
accomplish  the  inspection  by  removing 
the  outer  wing  panel: 


Labor  cost 


5  workhours  x  $60  per  hour  =  $300 


Parts  cost 


Not  applicable 


Total  Cost  per 
airplane 


Total  Cost  on  U.S.  operators 


$300 


$300  x  2,600  =  $780,000. 


The  FAA  has  no  method  of 
determining  the  number  of  repetitive 
inspections  each  owner/operator  will 
incur  over  the  life  of  each  of  the  affected 
airplanes  so  the  cost  impact  is  based  on 
the  initial  inspection. 

The  FAA  has  no  method  of 
determining  the  number  of  repairs  or 
replacements  each  owner/operator  will 
incur  over  the  life  of  each  of  the  affected 
airplanes  based  on  the  results  of  the 


inspections.  We  have  no  way  of 
determining  the  number  of  airplanes 
that  may  need  such  repair.  The  extent 
of  damage  may  vary  on  each  airplane. 

Compliance  Time  of  This  AD 

What  would  be  the  compliance  time 
of  this  AD?  The  compliance  time  of  this 
AD  is  "within  the  next  12  calendar 
months  after  the  effective  date  of  this 


AD  and  thereafter  at  intervals  not  to 
exceed  3  years." 

Why  is  the  compliance  time  presented 
in  calendar  time  instead  of  hours  time- 
in-service  (TIS)?  The  unsafe  condition 
specified  by  this  AD  is  caused  by 
corrosion.  Corrosion  can  occur 
regardless  of  whether  the  airplane  is  in 
operation  or  is  in  storage.  Therefore,  to 
assure  that  the  unsafe  condition 
specified  in  this  AD  does  not  go 
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undetected  for  a  long  period  of  time,  the 
compliance  is  presented  in  calendcir 
time  instead  of  hours  TIS. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  mle 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 


2002-26-02  Univair  Aircraft  Corporation: 

Amendment  39-12987;  Docket  No. 
,2001-CE-45-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Models 


Alon  A-2  and  A2-A  

ERCO    415-C,    415-CD, 
415-E,  and415-G. 

Forney  F-1  and  F-1A 

Mooney  M10  


415-D, 


Serial 
Numbers 


All. 
All. 

All. 
All. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  action:  specified  by  this  AD  are  intended 
to  detect  and  correct  corrosion  in  the  wing 
center  section  which  could  result  in  failure 
of  the  wing  center  section  structure  during 
flight.  Such  failure  could  lead  to  loss  of 
control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Inspect  the  wing  center  section  for  corrosion 
or  corrosion  damage  by  accomplishing  one  of 
the  following: 

(i)  Install  inspection  openings  to  gain  access  to 
the  wing  walkway  box  structure  and  inspect 
the  wing  center  structure  for  corrosion  or  cor- 
rosion damage: 

(ii)  Use  a  scope  and  light  source,  e.g., 
fiberscope  borescope  or  an  endoscope  (as 
specified  in  paragraph  (e)  of  this  AD)  to  in- 
spect the  wing  center  structure  for  corrosion 
or  corrosion  damage);  or 

(iii)  Remove  the  outer  wing  panels  to  gain  vis- 
ual access  to  the  wing  walkway  box  structure 
for  corrosion  or  corrosion  damage. 

(2)  If  corrosion  or  corrosion  damage  is  found 
during  any  inspection  required  in  paragraph 
(d)(1)  of  this  AD,  repair  or  replace  damaged 
components  of  the  wing  center  section. 


(3)  If  inspection  openings  are  installed  in  ac- 
cordance with  paragraph  (d)(1)(i)  of  this  AD, 
install  cover  plate  assemblies. 


Within  the  next  12  calendar  months  after  Feb- 
mary  14,  2003  (the  effective  date  of  this 
AD)  and  thereafter  at  intervals  not  to  ex- 
ceed 3  years. 


Prior  to  further  flight  after  any  inspection  in 
which  the  corrosion  or  corrosion  damage  is 
found. 


Prior  to  further  flight  after  each  inspection  or 
repair  required  in  paragraphs  (d)(1)  and 
(d)(2)  of  this  AD. 


In  accordance  with  the  Procedures  section  of 
Univair  Aircraft  Corporation  Service  Bulletin 
No.  31,  dated  January  29,  2002;  or  Univair 
Aircraft  Corporation  Service  bulletin  No.  31, 
Revision  1,  dated  June  14,  2002;  and  Advi- 
sory Circular  43-4A,  Corrosion  Control  for 
Aircraft. 


In  accordance  with  the  Procedures  section  of 
Univair  Aircraft  Corporation  Service  Bulletin 
No.  31 ,  dated  January  29,  2002;  or  Univair 
Aircraft  Corporation  Service  Bulletin  No.  31, 
Revision  1,  dated  June  14,  2002;  the  appli- 
cable maintenance  manual;  and  Advisory 
Circular  43-4A,  Corrosion  Control  for  Air- 
craft. 

In  accordance  with  the  Procedures  section  of 
Univair  Aircraft  Corporation  Sen/ice  Bulletin 
No.  31,  dated  January  29,  2002;  or  Univair 
Aircraft  Corporation  Service  Bulletin  No.  31 , 
Revision  1 ,  dated  June  14,  2002. 
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Actions 


qi)  It  any  damage  is  found  during  any  inspec- 
tion required  by  this  AD,  submit  a  Malfunction 
or  Defect  Report  (M  or  D),  FAA  Fomfi  8010- 
4,  to  the  FAA. 

0)  Include  the  airplane  model  and  serial  num- 
ber, the  extent  of  the  damage  (location  and 
type),  and  the  total  numtjer  of  hours  TIS  on 
the  damaged  area. 

Ai)  You  may  submit  M  or  D  reports  electroni- 
cally by  accessing  the  FAA  AFS-600  Web 
page  at  http://av-info.faa.gov/isdr.  You  will 
lose  access  to  the  report  once  electronically 
submitted.  We  recommend  you  print  two  cop- 
ies prior  to  submitting  the  report.  Forward 
one  copy  to  the  Denver  Aircraft  Certification 
Office  (AGO)  and  keep  the  one  copy  for  your 
records.  The  Office  of  Management  and 
Budget  (OMB)  approved  the  information  col- 
lection requirements  contained  in  this  regula- 
tion under  the  provisions  of  the  Papenworit 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  and  assigned  OMB  Control  Nubmer 
2120-0056. 


Compliance 


Within  10  days  after  the  inspection  in  which 
the  corrosion  or  damage  was  found  or  with- 
in 10  days  after  February  14,  2003  (the  ef- 
fective date  of  this  AD),  whichever  occurs 
later. 


Procedures 


Send  the  report  to  Roger  Caldwell,  FAA,  at 
the  address  in  paragraph  (g)  of  this  AD 
You  may  also  file  electronically  as  dis- 
cussed in  this  AD. 


(e)  What  kind  of  scope  or  light  source  must 
use  to  accomplish  the  inspection  required 

n  paragraph  (d)(l)(iij  of  this  AD?  We  have 
letermined  that  Olympus  OSF  Endoscope 
sigmoidoscope)  with  a  Fujinon  FIL-150  light 
lource  is  acceptable  for  the  inspections 
)ption  chosen  in  paragraph  (d)(l)(ii)  of  this 
\D.  Other  scopes  and  light  sources  are 
icceptable  and  must  mesX  the  following 
ninimum  characteristics: 

(1)  Must  be  a  remote  high  intensity  light 
iource  of  150  Watts  halogen  or  better. 

(2)  The  optical  system  must  be  of  a  quality 
iuch  that  it  remains  constantly  in  focus  from 
ibout  4  millimeters  (0.16  inch)  to  infinity. 

(3)  When  the  tip  is  approximately  4 
millimeters  from  the  inspected  surface,  a 
magnification  of  about  lOX  must  be  achieved. 

(4)  The  image  guide  and  protective  sheath 
ength  must  be  at  least  2  feet  for  more,  and 
the  distal  tip  diameter  must  be  0.450  inch  or 
larger. 

(5)  There  must  be  control  handles  for  four- 
way  tip  articulation  of  the  last  4  to  5  inches 
for  a  minimum  of  100  degrees  for  each 
direction. 

(f)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Manager,  Denver  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Denver  AGO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 


assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  ConlacX  Roger  Galdwell, 
Aerospace  Engineer,  FAA,  Denver  Aircraft 
Certification  Office,  26805  East  68th  Avenue, 
Room  214,  Denver,  Colorado  80249-6361: 
telephone:  (303)  342-1086:  facsimile:  (303)' 
342-1088. 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  GFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(i)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Univair  Aircraft  Corporation  Service  Bulletin 
No.  31,  dated  January  29,  2002:  or  Univair 
Aircraft  Corporation  Service  Bulletin  No.  31, 
Revision  1,  dated  June  14,  2002.  The  Director 
of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  GFR  part  51.  You  may  get  copies 
from  Univair  Aircraft  Corporation,  2500 
Himalaya  Road,  Aurora,  Colorado  80011.  You 
may  view  copies  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

(j)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  February  14,  2003. 


Issued  in  Kansas  City,  Missouri,  on 
December  23,  2002. 
David  R.  Showers, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  02-32885  Filed  12-31-02;  8:45  am) 

BILLING  CODE  491(>-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart61 

[Docket  No.  FAA-2002-13744;  SFAR  No. 
73-1] 

RIN:  2120-AH94 

Robinson  R-22/R-44  Special  Training 
And  Experience  Requirements 

AGENCY:  Federal  Aviation 
Administration  (FAA).  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  extends  the 
expiration  date  of  Special  Federal 
Aviation  Regulation  (SFAR)  73.  SFAR 
73  requires  special  training  and 
experience  for  pilots  operating  the 
Robinson  model  R-22  or  R^4 
helicopters  in  order  to  maintain  the  safe 
operation  of  Robinson  helicopters.  It 
also  requires  special  training  and 
experience  for  certified  flight  instructors 
conducting  student  instruction  or  flight 
reviews  in  R-22  or  R-44  helicopters. 
EFFECTIVE  DATE:  December  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  O'Haver,  Operations  Branch, 
AFS-820,  General  Aviation  and 
Commercial  Division,  800 
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Independence  Ave.  SW.,  Washington, 
DC  20591;  Telephone:  (202)  267-7031. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
five  digits  (13744)  of  the  Docket  number 
shown  at  the  beginning  of  this  notice. 
Click  on  "search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  of  the  item  you  wish 
to  view.  Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70:  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  Web  page  at  http:// 
www. faa.gov/avr/ armhome.htm' ox  the 
Government  Printing  Office's  Web  page 
at  http://www.access.gpo.gov/su_docs/ 
aces/acesl40.htmt 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1.  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number,  notice 
number,  or  amendment  number  of  this 
rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  comply 
with  small  entity  requests  for 
information  or  advice  about  compliance 
with  statutes  and  regulations  within  its 
jurisdiction.  Therefore,  any  entity  that 
has  a  question  regarding  this  document 
may  contact  a  local  FAA  office,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBREFA  on  the  Internet  at 
our  Web  page,  www.gov/avr/arm/ 
sbrefa.htm.  If  you  have  questions,  send 
us  an  e-mail  at  9-AWA- 
SBREFA@faa.gov. 


Background 

Part  61  of  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR  part  61) 
details  the  certification  requirements  for 
pilots  and  flight  instructors.  Particular 
requirements  for  pilots  and  flight 
instructors  in  rotorcraft  are  found  in 
Subparts  C  through  G,  and  Appendix  B 
of  part  61.  These  requirements  do  not 
address  any  specific  type  or  model  of 
rotorcraft.  However,  in  1995  the  Federal 
Aviation  Administration  (referred  to  as 
"we")  determined  that  specific  training 
and  experience  requirements  are 
necessary  for  the  safe  operation  of 
Robinson  R-22  and  R—44  model 
helicopters. 

The  R-22  is  a  2-seat,  reciprocating 
engine  powered  helicopter  that  is 
frequently  used  as  a  low-cost  initial 
student  training  aircraft.  The  R-44  is  a 
4-seat  helicopter  with  operating 
characteristics  and  design  features  that 
are  similar  to  the  R-22.  The  R-22  is  the 
smallest  helicopter  in  its  class  and 
incorporates  a  unique  cyclic  control  and 
rotor  system.  Certain  aerodynamic  and 
design  features  of  the  aircraft  cause 
specific  flight  characteristics  that 
require  particular  pilot  awareness  and 
responsiveness. 

We  found  that  the  R-22  met  14  CFR 
part  27  certification  requirements  and 
issued  a  type  certificate  in  1979.  The 
small  size  and  relatively  low  operating 
costs  of  this  helicopter  made  it  popular 
as  a  training  or  small  utility  aircraft. 
Thus,  a  significant  number  of  the  pilots 
operating  R-22  helicopters  were 
relatively  inexperienced.  Prior  to 
issuance  of  SFAR  73,  the  Robinson  R- 
22  experienced  a  higher  number  of  fatal 
accidents  due  to  main  rotor/airframe 
contact  than  other  piston-powered 
helicopters.  Many  of  these  accidents 
were  caused  by  low  rotor  revolutions 
per  minute  (RPM)  or  low  "G" 
conditions  that  resulted  in  mast 
bumping  or  main  rotor-airframe  contact 
accidents.  Aviation  safety  authorities 
attributed  this  to  pilot  error  by 
inexperienced  pilots. 

In  our  analysis  of  accident  data,  we 
found  that  apparently  qualified  pilots 
may  not  be  properly  prepared  to  safely 
operate  the  R-22  and  R-44  helicopters 
in  certain  flight  conditions.  We 
determined  that  additional  pilot 
training,  originally  established  by  SFAR 
73,  as  modified  in  SFAR  73-1, 
continues  to  be  needed  for  the  safe 
operation  of  these  helicopters. 

Previous  Regulatory  Action 

To  address  the  safety  issues,  on  March 
1, 1995,  we  published  SFAR  73  (60  FR 
11256).  This  SFAR  required  certain 
experience  and  training  to  perform 


pilot-in-command  (PIC)  and/or  certified 
flight  instructor  (CFI)  duties.  SFAR  73 
was  issued  on  an  emergency  basis,  with 
an  expiration  date  of  December  31, 
1997.  On  November  21, 1997  (62  FR 
62486),  we  published  an  NPRM  to 
extend  SFAR  73  to  December  31,  2002, 
with  a  minor  amendment.  The  final  rule 
extending  SFAR  73  to  December  31, 
2002  was  published  on  January  7.  1998 
(63  FR  660).  On  November  14,2002,  we 
published  an  NPRM  proposing  to 
extend  SFAR  73  an  additional  5  years  to 
December  31,  2007  (67  FR  69106).  This 
final  rule  responds  to  the  comments 
received  on  the  most  recent  NPRM  and 
extends  SFAR  73  to  March  31,  2008. 

FAA  response  to  comments  on  the 
NPRM  that  proposed  extension  of  SFAR 
73 

We  received  six  comments  in 
response  to  the  NPRM  that  was 
published  in  the  Federal  Register  on 
November  14, '2002.  Two  of  the 
comments  were  from  the  Robinson 
Helicopter  Company.  The  other  four 
comments  were  from  three  individuals. 
Several  of  the  commenters  addressed 
similar  issues.  Our  response  to  the 
comments  follows. 

1 .  Should  We  Exclude  the  Robinson  R44 
Helicopter  From  the  Requirements  of 
SFAR  73? 

Mr.  Frank  Robinson,  President  of  the 
Robinson  Helicopter  Company;  Mr. 
Sherwood  A.  Bresler,  Chief  Accident 
Investigator  for  the  Robinson  Helicopter 
Company;  Mr.  Timothy  C.  Tucker,  an 
FAA  Designated  Pilot  Examiner  for 
helicopters;  and  Mr.  Martin  E.  Weaver 
requested  the  FAA  to  remove  the  R44 
helicopter  from  SFAR  73.  The  principal 
arguments  in  favor  of  removing  the  R44 
helicopter  are: 

•  The  Robinson  Helicopter  Company 
has  made  significant  changes  to  the  R44 
helicopter  since  1995  that  reduce  its 
vulnerability  to  low-G  mast  bumping 
and  low-RPM  rotor  stall. 

•  The  flight  and  handling 
characteristics  of  the  R44  are  closer  to 
the  Bell  206  Jetranger  helicopter  than 
the  smaller  R22. 

•  The  FAA  revised  the  Helicopter 
Practical  Test  Standards  for  private, 
commercial  and  flight  instructor 
certificates  to  include  "Low  RPM 
Recovery"  and  "Low  G"  conditions. 

Response:  Since  the  issuance  of  SFAR 
73,  there  has  been  a  drop  in  the  accident 
rate  of  Robinson  helicopters  associated 
with  low  "G"  maneuvers  (low  rotor 
RPM)  resulting  in  main  rotor/tailboom 
contact.  Between  the  publication  of 
SFAR  73  in  1995  and  the  first  extension 
of  the  SFAR  in  1997  no  accidents 
occurred  in  the  R-22  or  R-44  that  were 
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related  to  low  rotor  RPM  and  tailboom/ 
main  rotor  contact.  There  have  been  two 
accidents  since  the  first  extension  in 
1997.  Design  changes  in  the  R-44  have 
improved  the  aircraft  performance  and 
handling  characteristics  of  recently 
maniifactured  R— 44  helicopters  but 
these  changes  were  not  applied  to  older 
R-44S.  The  Robinson  R-44  helicopter  i? 
generally  of  the  same  design  as  the  R- 
22,  and  although  larger  uses  a  teetering 
rotor  system  with  a  high  mounted  tail 
rotor.  These  design  characteristics  make 
the  rotorcraft  susceptible  to  mast 
bumping  and  fuselage  rolling  tendencies 
under  low-G  conditions.  Since  the 
design  characteristics  of  the  R-44  are 
similar  to  the  R-22,  we  believe  that 
SFAR  73  should  apply  to  both  models. 
We  further  beheve  that  SFAR  73  has 
been  effective  in  improving  the  safe 
operation  of  these  helicopters.  SFAR  73 
will  continue  to  apply  to  the  R-22  and 
the  R-44. 

2.  Should  We  Modify  SFAR  73  To  Allow 
Flight  Training  for  Student  Pilots  in  the 
R-22  and  R-44  Before  Requiring  the 
Specific  Training  Called  for  in  SFAR  73? 

Mr.  Martin  E.  Weaver  asked  us  to 
change  the  wording  in  Section  2, 
paragraph  (a)(1)  from"*   *   *  no  person 
may  manipulate  the  controls  of  a 


Robinson 


"to"" 


no  person 


may  solo  or  perform  duties  as  pilot-in- 
command  of  a  Robinson  *   *  *"  and 
paragraph  (a)(2)  from  "*  *  *  may  not 
manipulate  the  controls  of  a  Robinson 
*  *  *"to"*   *  *  may  not  solo  or 
perform  duties  as  pilot-in-command  of  a 
Robinson  *   *   *".  Mr.  Weaver  states 
that  the  current  rule  does  not  consider 
the  effectiveness  of  providing  the 
special  training  to  someone  with  no 
experience  in  helicopters.  He  believes  it 
would  be  better  to  wait  until  the  student 
pilot  has  some  flight  experience  with 
helicopter  flight  controls  and  basic 
understanding  of  aerodynamic 
principles  before  learning  the  specific 
lirnitations  established  in  SFAR  73. 
Response:  We  reviewed  this  issue 
after  the  initial  release  of  SFAR  73  and 
found  that  continuous  awareness 
training  was  preferable  to  changing  the 
fundamental  requirement  of  the  rule. 
Flight  instructors  who  routinely  provide 
initial  flight  training  in  the  R-22  begin 
discussing  mast  bumping  preventive 
procedures  and  hazards  of  low-G 
maneuvers  early  in  the  training 
program.  Qualified  instructors  have 
found  that  continuing  education 
throughout  the  training  program 
reinforces  the  precautions  that  need  to 
be  learned.  Early  training  on  these  skills 
and  knowledge  can  begin  on  a  very 
basic  level  and  increase  in  detail  and 
difficulty  as  the  student  develops  the 


appropriate  knowledge,  skill,  and 
experience.  We  will  therefore  continue 
to  require  continuous  awareness 
training  on  mast  bumping  preventive 
procedures  and  hazards  of  low-G 
maneuvers. 

3.  Should  We  Extend  the  Flight  Review 
Requirements  From  12  to  24  Months  for 
the  R22  and  the  R44? 

Mr.  Weaver  believes  that  extending 
the  flight  review  required  by  paragraphs 
2(b)(l)(ii)  and  2(b)(2)(ii)  of  the  SFAR  to 
24  months  would  not  increase  the 
accident  rate. 

Response:  We  believe  requiring  an 
annual  flight  review  improves  the  safe 
operation  of  these  helicopters.  The 
requirements  for  the  flight  review  in  the 
R-22  helicopter  were  established  by  the 
R-22  Flight  Standardization  Board 
(FSB)  Report  dated  February  15,  1995. 
This  report  states  in  paragraph  8.2,  "All 
pilots  who  wish  to  act  as  pilot  in 
command  of  a  Robinson  R-22  aircraft 
should  complete  a  flight  review  as 
required  by  FAR  part  61.56  in  a 
Robinson  R-22  model  helicopter."  We 
believe  that  an  aimual  review  of  the 
areas  addressed  by  SFAR  73  is 
necessary. 

4.  Should  We  Reduce  the  Required 
Hours  in  Helicopters  From  200  to  150? 

Mr.  Martin  Thysell  believes  that  200 
hours  of  helicopter  experience  required 
by  paragraph  2(bKl)(i)  of  the  SFAR  may 
not  be  required  if  a  substantial  part  of 
the  flying  has  been  in  the  Robinson  R- 
22.  He  recommends  changing  the 
language  that  states  "*  *   *  has  had  at 
least  200  flight  hours  in  helicopters,  at 
least  50  flight  hours  of  which  were  in 
the  Robinson  R-22  *   *   *"to"*   *   * 
has  had  at  least  200  flight  hoiu-s  in 
helicopters,  at  least  50  flight  hours  of 
which  were  in  the  Robinson  R-22  or  at 
least  150  hours  in  helicopters,  at  least 
100  flight  hours  of  which  were  in  the 
Robinson  R-22  *   *   *" 

Response:  The  recommended  change, 
if  adopted,  would  reduce  the  total 
number  of  required  flight  hours  for  a 
qualified  R-22  flight  instructor  fi-om  200 
flight  hours  to  150  flight  hours  if  100 
hoius  were  acquired  in  a  Robinson  R- 
22.  The  comment er  does  not  state  any 
safety  benefit  that  would  result  from  the 
proposed  change.  We  believe  a  clear 
relationship  exists  between  pilot 
inexperience  in  helicopters  and  main 
rotor  to  airfi-ame  contact  accidents.  In  23 
of  the  30  fatal  accidents  originally 
investigated  that  led  to  the 
implementation  of  SFAR  73,  the  pilots 
apparently  manipulating  the  controls 
had  less  than  200  flight  hours  in 
helicopters.  We  have  determined  that 


200  flight  hours  are  needed  for  the  safe 
operation  of  either  helicopter. 

5.  Should  We  Reduce  the  Extension  of 
SFAR  73  From  5  years  to  2  years? 

Mr.  Sherwood  A.  Bresler  of  the 
Robinson  Helicopter  Company  beUeves 
that  2  years  is  sufficient  time  to 
permanently  address  regulations  and 
policies  about  helicopter  pilot  and  flight 
instructor  training  and  experience 
requirements. 

Response:  We  are  working  on 
regulations  and  policies  to  govern  pilot  « 
and  certified  flight  instructor  triining 
jmd  experience,  based  on  experience 
gained  from  SFAR. 73.  We  intend  to 
implement  these  in  2007  or  before. 
Considering  the  time  needed  to 
complete  the  public  rulemaking  process, 
other  agency  priorities  and  available 
resources,  we  believe  the  5-year 
extension  to  coincide  with  new  rules  is 
appropriate.  Also,  we  are  adding  3 
months  so  the  expiration  of  the  SFAR 
does  not  coincide  with  the  end  of  the 
year. 

6.  Should  Helicopter  Pilots  and  Flight     , 
Instructors  Be  Allowed  to  Use  Fixed 
Wing  Time  in  Meeting  Requirements  for 
Helicopter  Ratings? 

Mr.  Bresler  believes  we  should 
harmonize  our  rwles  with  international 
standards  that  do  not  allow  fixed  wing 
time  in  meeting  requirements  for 
helicopter  ratings.  He  believes  this 
change  would  eliminate  the  need  for 
SFAR  73. 

Response:  Mr.  Bresler's  suggestion 
would  require  a  substantial  change  to 
FAA  qualification  standards  for  all 
helicopter  training.  Such  a  suggestion  is 
beyond  the  scope  of  this  rulemaking.  As 
discussed  above,  we  are  working  on  a 
separate  project  dealing  with  the 
regulations  and  policies  governing  pilot 
and  certified  flight  instructor  training 
and  experience.  We  will  evaluate  Mr. 
Bresler's  comment  in  that  project. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
a  Federal  agency  may  propose  or  adopt 
a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  from  setting 
standards  that  create  unneceissary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Act  requires 
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agencies  to  consider  international 
standards  and,  where  appropriate,  that 
they  be  the  basis  for  U.S.  standards. 
Fourth,  the  Unfunded  Mandates  Reform 
Act  of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits,  and  other  effects 
of  proposed  or  final  rules  that  include 
a  Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation). 

In  conducting  these  analyses,  FAA 
has  determined  this  final  rule:  (1)  Will 
generate  benefits  that  exceed  costs,  is 
not  a  "significant  regulatory  action"  as 
defined  in  section  3(f)  of  Executive 
Order  12866,  and  is  not  "significant"  as 
defined  in  DOT's  Regulatory  Policies 
and  Procedures:  (2)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities;  (3) 
will  not  constitute  a  barrier  to 
international  trade:  and  does  not  impose 
an  unfunded  mandate  on  state,  local,  or 
tribal  gov^nments,  or  on  the  private 
sector. 

This  final  rule  will  extend  the 
requirements  of  SFAR  73-1.  which  will 
expire  on  December  31,  2002,  for  an 
additional  5  yq^s.  It  will  impose  costs 
on  those  receiving  instruction  in 
Robinson  model  R-22  and  R-44 
helicopters.  Affected  individuals  will  be 
required  to  receive  additional  model- 
specific  training  and  experience  for  each 
model  of  Robinson  helicopter  before 
they  can  be  certificated.  The  individuals 
affected  include  flight  instructors  and 
students  seeking  to  be  certified  to 
operate  Robinson  model  helicopters. 
These  individuals  can  avoid  the  costs  of 
this  final  rule  by  receiving  their 
instruction  in  a  helicopter  other  than  a 
Robinson  model.  However,  they  will  not 
be  certificated  for  Robinson  model 
helicopters. 

Regarding  benefits,  this  final  rule  will 
continue  the  observed  reduction  in  the 
number  of  fatal  accidents  that  occur  in 
Robinson  helicopters  associated  with 
low  "G"  maneuvers  that  can  result  in 
main  rotor  contact  with  the  airframe. 
Prior  to  the  issuance  of  SFAR  73  there 
were  15  accidents  and  24  fatalities  due 
to  main  rotor  contact  with  the  airframe. 
Since  the  SFAR  was  issued  in  1995, 
however,  there  have  been  only  two 
accidents  and  only  one  fatality 
involving  R-22  or  R-44  aircraft 
associated  with  low  "G"  operations  and 
main  rotor  contact  with  the  airframe. 

Even  though  two  accidents  involving 
low  "G"  operations  have  occurred  since 
SFAR  73  was  extended  in  1997,  we  find 
that  the  potential  safety  benefits  still 
exceed  costs  and  justify  the  adoption  of 
this  final  rule. 


Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agelicies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  agency  determines  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

This  final  rule  will  require  students 
and  rated  pilots  seeking  to  conduct 
student  instructions  or  flight  reviews  in 
a  Robinson  helicopter  to  incur  added 
costs.  Thus,  the  requirements  of  the 
SFAR  impact  individuals  rather  than 
entities.  For  these  reasons,  the  FAA 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  operators. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
establishing  any  standards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  unnecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards. 

The  final  rule  imposes  costs  on  those 
raeeiving  instruction  on  Robinson 
helicopters.  These  costs  have  been  in 
effect  for  almost  7  years  and  apparently 
have  not  affected  sales  of  the  aircraft. 
The  FAA  has  assessed  the  potential 


effect  of  the  final  rule  and  determined 
that  it  will  have  a  neutral  impact  on 
foreign  trade  and,  therefore,  create  no 
obstacles  to  the  foreign  commerce  of  the 
United  States. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act)  is  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  an  expenditure 
of  $100  million  or  more  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector} 
such  a  memdate  is  deemed  to  be  a 
"significant  regulatory  action." 

This  final  rule  does  not  contain  such 
a  mandate.  The  requirements  of  Title  II 
do  not  apply. 

Federalism  Implications 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  Federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12866, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

International  Civil  Aviation 
Organization  (ICAO)  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  this  final  rule  does 
not  conflict  with  any  international 
agreement  of  the  United  States. 

Paperwork  Reduction  Act 

The  0MB  control  number  assigned  to 
the  collection  of  information  for  this 
final  rule  is  2120-0021. 

Conclusion 

For  the  reasons  previously  discussed 
in  the  preamble,  the  FAA  has 
determined  that  this  SFAR  is  not 
significant  under  Executive  Order 
12866.  Based  on  the  findings  in  the 
Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  certifies  that  this 
final  rule  will  not  have  a  significant   • 
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economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  SFAR  is  not 
considered  significant  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979). 

Plain  Language 

In  response  to  the  June  1,  1998 
Presidential  Memorandum  regarding  the 
use  of  plain  language,  the  FAA  re- 
examined the  writing  style  currently 
used  in  the  development  of  regulations. 
The  memorandum  requires  federal 
agencies  to  communicate  clearly  with 
the  public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
'  document  is  clear,  and  in  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at 
http:www.plainlanguage.gov. 

List  of  Subjects  in  14  CFR  Fart  61 

Aircraft.  Aircraft  pilots,  Airmen, 
Airplanes,  Air  safety.  Air  transportation. 
Aviation  safety.  Balloons,  Helicopters, 
Rotorcraft,  Students. 

The  Final  Rule 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  61  of  Title  14  of  the  Code 
of  Federal  Regulations  (14  CFR  part  61) 
as  follows: 

PART  61— CERTIFICATION:  PILOTS, 
FLIGHT  INSTRUCTORS,  AND  GROUND 
INSTRUCTORS 

1.  The  authority  citation  for  part  61 
:ontinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
14703.  44707.  44709-44711,  45102-45103. 
15301-43302. 

2.  Revise  section  3  of  SFAR  No.  73  to 
«ad  as  follows: 

Special  Federal  Aviation  Regulations 


special  Federal  Aviation  Regulation  No. 
73— Robinson  R-22/R-44  Special  Training 
and  Experience  Requirements 

*         *         *         *         * 

3.  Expiration  date.  This  SFAR 
:erminates  on  March  31,  2008,  unless 
sooner  superceded  or  rescinded. 

Issued  in  Washington,  DC  on  December  27. 
J002. 
Marion  C.  Blakey, 

Administrator. 

|FR  Doc.  02-33143  Filed  12-30-02;  1:47  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-14076;  Airspace 
Docket  No.  02-AAL-6] 

Revision  of  Class  E  Airspace;  Point 
Hope,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  Class  E 
airspace  extending  upward  from  1,200 
feet  above  the  surface  at  Point  Hope, 
AK.  The  FAA  has  developed  two  new 
Standard  Instrument  Approach 
Procedures  (SIAP)  for  the  Point  Hope 
Airport.  Class  E  airspace  upward  from 
1,200  feet  above  the  surface  is  necessary 
to  ensure  that  Instrument  Fright  Rules 
(IFR)  operations  remain  within 
controlled  airspace  when  executing  the 
new  SIAPs.  The  current  Class  E  airspace 
is  not  sufficient  to  contain  the  two  new 
SIAPs.  The  intended  effect  of  this  rule 
is  to  create  additional  controlled  Class 
E  airspace  necessary  to  contain  the  new 
SIAPs. 

EFFECTIVE  DATE:  0901  UTC,  March  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Derrii  Bergt,  AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  email: 
Derril.CTR.Bergt@faa.gov.  Internet 
address:  http://www.alaska.faa.gov/at  or 
at  address  http://162.58.28.4l/at. 
SUPPLEMENTARY  INFORMATION: 


History 

On  September  27,  2002,  a  proposal  to 
revise  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
Class  E  airspace  at  Point  Hope,  AK.  was 
■published  in  the  Federal  Register  (67 
^R  61046-61047).  The  proposal  was 
necessary  because  two  new  SIAPs  have 
been  developed  to  the  Point  Hope 
Airport  and  current  Class  E  airspace  is 
not  sufficient  to  contain  the  new  SIAPs. 
The  new  SIAPs  are  the  Area  Navigation 
(Global  Positioning  System)  (RNAV/ 
GPS)  Runway  1  and  the  RNAV  (GPS) 
Runway  79  approaches.  This  action  will 
extend  Class  E  airspace,  upward  from 
1,200  feet  above  the  surface,  to  contain 
the  new  SIAPs.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  f'AA. 
No  public  comments  have  been 
received,  thus,  the  rule  is  adopted  as 
written. 


The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  refetence. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9K,  Airspace'Designations 
and  Reporting  Points,  dated  August  30. 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  revised  subsequently  in  the  Order. 

The  Rule 

This  revision  to  14  CFR  part  71  adds 
additional  Class  E  airspace  upward  from 
1,200  feet  above  the  surface  at  Point 
Hope,  Alaska.  Additior^al  Class  E 
airspace  is  being  created  to  contain 
aircraft  executing  two  new  SIAPs  and 
will  be  depicted  on  aeronautical  charts 
for  pilot  reference.  The  intended  effect 
of  this  rule  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
Point  Hope  Airport,  Point  Hope.  Alaska. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  androutine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore(l)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
,  FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
.a  significant  economic  impact  on  a 
suhstantial  number  nf  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  ~  ._ 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (aii). 

i^^doption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority  :  49  U.S.C.  lOlilg).  40103.  40113. 
40120:  E.O"  10854.  24  FR  9.565,  3  CFR.  1959- 
1963Comp..  p.  389. 
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§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K, 
Airspace  Designations  and  Reporting 
Points,  dated  August  30,  2002,  and 
effective  September  16,  2002,  is  to 
amended  as  follows: 


Paragraph  6005     Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5    Point  Hope,  AK  [Revised] 

Point  Hope  Airport,  AK 

(I^t.  68°  20'  56"  N,  long.  166°  47'  58"  W) 
Point  Hope  NDB    ■ 

(Lat.  68  20'  41"  N,  long.  166  47'  51"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Point  Hope  Airport  and  within 
3  miles  each  side  of  the  207  bearing  of  the 
Point  Hope  NDB  extending  from  the  6.4-mile 
radius  to  10.3  miles  southwest  of  the  airport 
and  within  3  miles  either  side  of  the  Point 
Hope  NDB  017  bearing  extending  from  the 
6.4-mile  radius  to  9.9  miles  northeast  of  the 
airport;  and  that  airspace  extending  upward 
from  1,200  feet  above  the  ^rface  within  lat. 
68°45'00"  N,  long.  166°00'00"  W:  to  lat. 
68°15'00"  N,  long.  165°53'00"  W;  to  lat. 
67  55'00"  N,  long.  166deg;03'00"  W;  to  lat.  68 
deg;01'30"  N,  long.  167  deg;65'00"  W:  to  lat. 
68°45'00"  N,  long.  166°52'30"  W  to  the  point 
of  beginning. 
***** 

Issued  in  Anchorage,  AK,  on  December  20, 
2002. 
Trent  S.  Cummings, 

Manager,  Air  Traffic  Division.  Alaslcan 

Region. 

IFR  Doc.  02-33128  Filed  12-31-02;  8:45  ami 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-14075;  Airspace 
Docket  No.  02-AAL-07] 

Establishment  of  Class  E  Airspace; 
Wasilla,  AK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  new 
Class  E  airspace  extending  upward  from 
700  feet  above  the  surface  at  Wasilla, 
AK.  The  FAA  has  developed  a  new 
^Standard  Instrument  Approach 
Procedure  (SIAP)  for  the  Wasilla 
Airport.  Class  E  airspace  upwcird  from 
700  feet  above  the  surface  is  necessary 
to  ensure  that  Instrument  Flight  Rules 


(IFR)  operations  remain  within 
controlled  airspace  when  executing  the 
new  SIAP.  The  intended  effect  of  this 
rule  is  to  provide  adequate  controlled 
airspace  for  IFR  operations  at  Wasilla 
Airport,  Wasilla,  AK. 

EFFECTIVE  DATE:  0901  UTC,  March  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  email: 
Derril.CTR.Bergt@faa.gov.  Internet 
address:  http://www.alaska.faa.gov/at  or 
at  address  http://162.58.28.41/at. 

SUPPLEMENTARY  INFORMATION: 
History 

On  October  7,  2002,  a  proposal  to 
revise  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  add 
Class  E  airspace  at  Wasilla,  AK,  was 
published  in  the  Federal  Register  (67 
FR  62410-62412)  on  October  7,  2002. 
The  FAA  has  developed  a  new  Standard 
Instrument  Approach  Procedure  (SIAP) 
for  the  Wasilla  Airport.  The  approach  is 
designated  Area  Navigation  (Goblal 
Positioning  System)  (RNAV  GPS) 
Runway  3,  original.  The  new  Class  E 
airspace  is  necessary  to  contain  aircraft 
executing  the  RNAV  (GPS)  Runway  3 
approach  within  controlled  airspace. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  public  comments  have  been 
received,  thus,  the  rule  is  adopted  as 
written. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9K,  Airspace  Designations 
and  Reporting  Points,  dated  August  30, 
^002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  added  to  the  Order. 


controlled  airspace  for  IFR  operations  at 
Wasilla  Airport,  Wasilla,  Alaska. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore'(l)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follow^s: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K, 
Airspace  Designations  and  Reporting 
Points,  dated  August  30,  2002,  and 
effective  September  16,  2002,  is 
amended  as  follows: 


The  Rule 

This  revision  to  14  CFR  part  71 
establishes  new  Class  E  airspace  upward 
from  700  feet  above  the  surface  at 
Wasilla,  Alaska.  Additional  Class  E 
airspace  is  established  to  contain 
aircraft  executing  a  new  SIAP  and  will 
be  depicted  on  aeronautical  charts  for 
pilot  reference.  The  intended  effect  of 
this  rule  is  to  provide  adequate 


Paragraph  6005     Class  E  airSpace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5  Wasilla,  AK  [NEW] 

Wasilla  Airport,  AK 

(Lat.  61°  34'  08"  N,  long.  149°  32'  25"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.5-mile 

radius  of  the  Wasilla  Airport  excluding  Big 

Lake  Class  E  Airspace. 
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Issued  in  Anchorage,  AK,  on  December  24, 
2002. 

Trent  S.  Cummings, 
Manager.  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  02-33129  Filed  12-31-02;  8:45  ami 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFRChapteri 

[Docket  No.  RM02-9-001;  Order  No.  626] 

Electronic  Filing  of  Form  1,  and 
Elimination  of  Certain  Designated 
Schedules  in  FERC  Form  Nos.  1  and  1- 

F 

December  26,  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule;  correction. 

SUMMARY:  In  this  correction,  the  Federal 
Energy  Regulatory  Commission  is 
correcting  its  Final  Rule  and  identifying 
what  designated  lines  and  schedules  in 
Form  No.  1-F  should  be  retained  or 
eliminated. 

EFFECTIVE  DATE:  Effective  on  January  2, 

2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  A.  Jones  (Technical  Information), 
Office  of  Markets,  Tariffs  and  Rates, 
FERC,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502- 
6185,  Kevin.fones@ferc.gov. 

Jolt  on  Pierce  (Electronic  System), 
Office  of  Markets  Tariffs  and  Rates, 
FERC,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502- 
8803,  bolton.pierce@ferc.gov. 

1  dia  Lake  (Legal  Information),  Office  of 
General  Counsel,  FERC,  888  First 
Street,  NE.,  Washington,  DC  20426, 
(202)  502-8370,  julia.lake@ferc.gov. 

SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Pat  Wood,  III, 
Chairman;  William  L.  Massey,  and 
Nora  Mead  Brownell. 

Correction  of  Final  Rule 

1 1  On  May  16,  2002,  the  Commission 
issued  Order  No.  626,  a  Final  Rule  that 
provided  for  electronic  filing  of  FERC 
Form  No.  1  and  the  elimination  of 
certain  designated  schedules  in  FERC 
Form  Nos.  1  and  1-F.'  In  this 
correction,  the  Commission  is  correcting 
its  Final  Rule  and  identifying  what 
designated  lines  and  schedules  in  Form 


'  67  FR  36093  (May  23,  2002),  III  FERC  Stats.  & 
Regs.  1  31.130  (May  16,  2002). 


No.  1-F  (Form  1-F),  principally  in  the 
Comparative  Balance  Sheet  and  the 
Statement  of  Income  for  the  Year, 
should  be  retained  or  eliminated. 

The  following  schedules  or  parts  of 
schedules  are  eliminated  from  Form  1- 
F: 

•  Data  on  Security  Holders  and 
Voting  Powers  (Part  X,  P.  18). 
(Nonmajor  utilities  should  continue  to 
report  Data  on  Officers  and  Directors 
(Part  XI,  P.  18),  however.) 

•  Number  of  Electric  Department 
Employees  (P.  323). 

The  Commission  corrects  the  Final 
Rule  by  not  eliminating  the  following 
from  the  Form  1-F:  Nonutility  Property 
(121,  P.  110);  Capital  Stock  Subscribed, 
Capital  Stock  Liability  for  Conversion, 
Premium  on  Capital  Stock,  and 
Installments  Received  on  Capital  Stock 
(252,  P.  112);  Discount  on  Capital  Stock 
(254,  P.  112);  Particulars  Concerning 
Certain  Income  Deduction  and  Interest 
Charges  (340,  P.  117);  Electric 
Distribution  Meters  and  Line 
Transformers  (429,  lines  63  &  65,  P. 
206);  and  Allowance  for  Borrowed 
Funds  Used  During  Construction  in 
Construction  Overheads — Electric  (217, 
P.  8).  These  line  items  contain  accounts 
reflected  in  the  Commission's  Uniform 
System  of  Accounts  that  are  needed  to 
provide  an  accurate  and  complete 
reporting  of  a  utility's  accounting  for 
transactions  and  events,  and  to  provide 
relevant  non-financial  information 
related  to  its  operations. 

By  the  Commission. 
Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-33091  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 
RIN  1010-AC93 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf- 
Document  Incorporated  by 
Reference— API  RP  14C 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Corrections  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
published  on  August  9,  2002  (67  FR 
51757).  The  final  rule  related  to 
updating  one  document  incorporated  by 
reference  in  regulations  governing  oil, 
gas,  and  sulphur  operations  in  the  Outer 


V 


Continental  Shelf  (OCS).  The  final  rule 
updated  the  American  Petroleum 
Institute  (API)  Recommended  Practice 
(RP)  14C  document  to  the  Seventh 
Edition,  March  2001.  The  new  edition 
allows  lessees  to  use  updated  industn,' 
standard  technologies  while  operating 
in  the  OCS.  The  corrections  being  made 
are  non-substantive  and  are  necessary 
for  clarification  purposes  only. 
EFFECTIVE  DATE:  September  9.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilbon  A.  Rhome,  (703)  787-1587. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  revised  the 
incorporated-by-reference  API 
document  RP  14C,  for  Analysis,  Design, 
Installation  and  Testing  of  Basic  Surface 
Safety  Systems  for  Offshore  Production 
Platforms,  to  incorporate  the  new 
Seventh  Edition  of  API  RP  14C.  MMS 
determined  that: 

•  Incorporating  into  regulations  the 
Seventh  Edition  that  specifies  a  reduced 
testing  frequency  will  not  jeopardize  the 
use  of  the  best  and  safest  technologies. 

•  The  changes  between  the  old  and 
new  editions  represent  new  industry 
standard  technology  and  will  not 
impose  undue  cost  on  the  offshore  oil 
and  gas  industry. 

•  The  changes  to  our  regulations  will 
eliminate  the  need  for  industry  to 
request  certain  departures  from  the 
regulations.      ] 

Based  on  the  determinations,  the  final 
rultemaking  incorporated  the  new 
Seventh  Edition  of  API  RP  14C.  The 
final  rule  also  made  corresponding 
revisions  to  the  appropriate  regulatory 
sections  that  reference  API  RP  14C;       "" 

The  30  CFR  part  250  regulations 
incorporate  many  industry  standards. 
Section  250.198  describes  our 
documents  incorporated  by  reference 
policy  and  procedures,  and  nffeets  the 
Federal  Register  (FR)  legal  requirements 
for  incorporating  documents  by 
reference.  Section  250.198  also  provides 
a  complete  list  of  all  incorporated 
documents  and  the  corresponding 
regulatory  cites. 

The  legal  department  of  the  FR 
reviews  all  Final  Rulemaking  actions 
when  they  incorporate  documents  by 
reference  into  agencies'  regulations. 
Upon  review  of  the  final  rule  that  is  the 
subject  of  this  correction,  the  FR  legal 
department  advised  us  that  whenever 
our  regulations  cite  a  document 
incorporated  by  reference,  the 
regulation  must  refer  readers  to 
§  250.198.  The  FR  specified  that  the 
statement  "incorporated  by  reference  as 
specified  in  §  250.198"  be  inserted 
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following  the  cited  document.  The  FR 
allowed  that  we  could  revise  our 
regulations  to  incorporate  this  insertion 
as  part  qI  final  rulemaking  actions  that 
affect  specific  documents  incorporated 
by  reference.  In  this  case,  a  final 
rulemaking  action  affected  API  14C. 

Need  for  Correction 

On  page  51760  of  the  FR  publication 
of  the  final  rule,  "instruction  number 
5.C"  redesignated  the  previously 
designated  §§  250.804(a)(4)  through 
(a)(ll)  to  §§  250.804  (a)(5)  through 
{a)(12).  To  accommodate  the  FR 
requirements  previously  discussed,  the 
subsequent  instruction  number  5.E 
specified  that  the  second  sentence  in  the 
newly  redesignated  paragraph  (a)(5)  be 
revised.  This  instruction  contained  a 
typographical  error  in  that  the  revision 
should  have  been  made  to  the  newly 
redesignated  paragraph  (a)(6)  instead. 
Consequently  the  redesignated 
paragraph  (a)(5)  was  incorrectly  revised 
and  the  redesignated  paragraph  (a)(6) 
did  not  contain  the  FR  required 
reference  to  §250.198. 

On  page  51759  of  the  FR  publication 
of  the  final  rule,  the  revision  to  the  table 
in  §  250.198(e)  also  incorrectly  cited 
§  250.804(a)(5)  instead  of  (a)(6). 

Correction  of  Publication 

PART  250— [CORRECTED] 

Part  250  is  corrected  by  making  the 
following  correcting  amendments: 

1.  In  §  250.198.  in  the  table  in 
paragraph  (e),  the  entry  for  "API  RP 
14C"  is  corrected  by  revising  citation 
"(a)(5)"  in  the  second  column  to  read 
"(a)(6)". 

2.  Section  250.804  is  corrected  by 
revising  the  second  sentence  in 
paragraphs  (a)(5)  and  (a)(6)  as  follows:  » 

§  250.804    Production  safety-system 
testing  and  records. 

r„j  *   *   * 

(5)  *   *   *  The  SSVs  and  USVs  must 
be  tested  in  accordance  with  the  test 
procedures  specified  in  API  RP  14H 
(incorporated  by  reference  as  specified 
in  §250.198).  *   *   * 

(6)  *   *   *  The  FSVs  must  be  tested 
for  leakage  in  accordance  with  the  test 
procedures  specified  in  API  RP  14C, 
Appendix  D,  section  D4,  table  D2, 
subsection  D  (incorporated  bv  reference 
as  specified  in  §  250.198).  *   *   * 


Dated:  December  10.  2002. 
Rebecca  W.  Watson, 
Assistant  Secretary.  Land  and  Minerals 
Management. 
|FR  Doc.  02-32937  Filed  12-31-02:  8:45  am] 

BILLING  CODE  4310-MR-P 


POSTAL  RATE  COMMISSION 
39  CFR  Part  3001 

[Docket  No.  RM2003-2;  Order  No.  1357] 
Electronic  Filing 

AGENCY:  Postal  Rate  Commission. 
action:  Final  rule. 

SUMMARY:  This  rule  identifies  certain 
categories  of  documents  that  may  be 
filed  using  temporary,  rather  than 
permanent,  Filing  Online  accounts.  This 
provides  a  filing  option  for  situations 
that  may  not  warrant  obtaining 
permanent  account  holder  status  and 
risking  the  potential  delay  or  other 
consequences  that  may  be  associated 
with  that  effort. 

DATES:  This  change  takes  effect  January 
7,  2003. 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission's 
Filing  Online  system,  which  may  be 
accessed  at  http://www.prc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Sharfman,  General  Counsel, 
202-780-6818. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

See  66  FR  33034  (June  20,  2001). 
See  67  FR  35766  (May  21,  2002). 
See  67  FR  67552  (November  6,  2002). 

Introduction 

On  October  21,  2002,  the  Commission 
issued  order  no.  1349  amending  its  rules 
of  practice.  This  order  made  submitting 
documents  via  the  Internet  using  the 
Commission's  Filing  Online  system  the 
standard  method  for  filing  documents  in 
Commission  proceedings.  The  effective 
date  of  the  new  filing  system  is  January 
7,  2003. 

Under  this  new  filing  system,  each 
person  intending  to  participate  in 
Commission  proceedings  is  required  to 
set  up  a  Filing  Online  account  prior  to 
using  the  Filing  Online  system  to  file 
documents.  In  order  to  become  an 
account  holder  in  the  Filing  Online 
system,  a  person  must  complete,  sign, 
and  mail  to  the  Secretary,  a  hardcopy 
application.  This  process  requires  a 
modest  amount  of  effort  by  the 
applicant,  and  involves  a  modest 
amount  of  delay.  The  effort  and  delay  is 
necessary  to  effectively  link  documents 
with  those  that  file  them,  to  allow 
principal,  agent,  and  client  relationships 
to  be  tracked  in  an  orderly  way,  to 
ensure  that  documents  are  authorized 
and  authentic,  and  to  provide  adequate 
security  for  the  system. 


Application  and  Approval  Process 

Obtaining  a  permanent  Filing  Online 
account  requires  the  applicant  to 
undertake  a  number  of  commitments, 
and  usually  takes  several  days.  In 
addition  to  providing  identifying  and 
contact  information,  the  applicant  must 
request  status  as  a  principal  account 
holder  or  an  agent  account  holder.  A 
person  applying  to  become  a  principal 
account  holder  must  assume  a 
contractual  duty  to  ensure  that  each 
document  that  he  or  she  files  online  is 
authentic,  accurate,  and  authorized  by 
the  participant  that  the  account  holder 
purports  to  represent.  A  principal 
account  holder  is  obligated  to  notify  the 
Commission  when  there  are  changes  in 
his  or  her  authority  to  file  documents  on 
behalf  of  another  participant. 

After  a  person  has  completed  and 
signed  the  account  holder  application, 
he  or  she  must  mail  it  to  the 
Commission.  When  the  Commission 
accepts  the  application,  it  e-mails  the 
applicant  his  or  her  user  name  and  a 
temporary  password.  Both  are  required 
to  log  in  to  Filing  Online.  After  logging 
in,  the  account  holder  selects  a 
permanent  password.  Several  days  may 
elapse  between  the  time  that  a  person 
applies  to  become  an  account  holder 
and  the  receipt  of  his  permanent 
password. 

The  Commission  recognizes  that  this 
amount  of  effort  and  delay  might  not  be 
necessary  or  appropriate  for  certain 
categories  of  documents  that  are  filed 
with  the  Commission.  It  has  decided  to 
allow  such  documents  to  be  filed  under 
temporary  Filing  Online  accounts  which 
people  may  obtain  through  a  simplified 
and  expedited  procedure. 

Temporary  Account  Option  Available 
for  Certain  Documents 

The  Commission  has  added  rule  9(e) 
to  its  rules  of  practice  [39  CFR 
3001.9(e)].  This  rule  allows  two 
categories  of  documents  to  be  filed 
under  temporary  Filing  Online 
accounts.  "The  first  category  is  notices  of 
intervention.  A  notice  of  intervention  is 
typically  the  first  document  submitted 
by  a  participant  in  a  formed  hearing.  The 
Commission  is  aware  that  those  who 
have  not  applied  for  permanent  Filing 
Online  accounts  might  assume  that  they 
will  be  able  to  apply  for  a  permanent 
account,  gain  access  to  Filing  Online, 
and  file  a  notice  of  intervention  all  on 
the  day  that  notices  of  intervention  are 
due.  First-time  participants  in  a 
Commission  hearing  and  first-time  users 
of  Filing  Online  may  not  reafize  that  it 
could  take  several  days  for  their  signed, 
hardcopy  application  for  a  permanent 
Filing  Online  account  to  be  delivered  to 
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the  Secretary  and  processed.  If  they  are 
not  aware  of  this  requirement,  they  risk 
missing  the  deadline  for  filing  their 
notice  of  intervention.  In  order  to 
reduce  this  risk,  the  Commission  has 
designated  notices  of  intervention  as  a 
category  of  document  that  a  prospective 
participant  may  file  under  a  temporary 
account.  This  dispenses  with  the 
requirement  to  complete  and  sign  a 
hardcopy  application  and  undertake  the 
duties  inherent  in  the  subscription 
requirement.  In  deciding  to  dispense 
with  this  requirement  for  notices  of 
intervention,  the  Commission  has 
considered  that  the  representations  of 
affected  interests  that  are  provided  in 
notices  of  intervention  are  not  the  kind 
that  require  the  safeguards  of  the 
subscription  requirement.  If  there  were 
material  misrepresentations  of  fact  in  a 
notice  of  intervention,  the  Commission 
is  aware  that  such  misrepresentations 
tnay  be  brought  to  its  attention  by  others 
in  a  motion  to  deny  intervention. 

The  second  category  of  docxunents 
that  may  be  filed  under  a  temporary 
Filing  Online  account  is  comments  that 
have  been  solicited  by  the  Commission. 
This  includes  comments  that  the 
Commission  solicits  in  informal 
inquiries,  such  as  its  inquiry  in  the 
Petition  for  Review  of  Unclassified 
Services,  instituted  on  November  21, 
2002,  and  comments  that  the 
Commission  solicits  in  rulemaking 
proceedings.  As  with  notices  of 
intervention,  there  may  be  first-time 
users  of  Filing  Online  who  wish  to  file 
comments  in  a  rulemaking  or  other 
Commission  proceeding  who  assume 
that  they  may  apply  for  a  permanent 
account,  gain  access  to  Filing  Online, 
and  file  comments,  all  on  the  day  that 
comments  are  due.  If  they  aie  not  aware 
that  a  signed,  hardcopy  application 
must  be  delivered  to  the  Commission 
and  processed  before  they  become 
permanent  account  holders,  they  risk 
missing  the  deadline  for  comments.  In 
order  to  reduce  this  risk,  the 
Commission  allows  comments  that  it 
solicits  to  be  filed  under  a  temporary 
Filing  Online  account. 

The  Commission  has  not  included 
statements  of  views  submitted  under 
rule  20b  among  the  categories  of 
documents  that  may  be  filed  online 
under  temporary  accounts.  Rule  20b  is 
designed  to  allow  the  public  to  submit 
unsolicited  comments  on  issues  raised 
in  formal  record  hearings  that  have  been 
jioticed  under  rule  17  of  the 
Commission's  rules  of  practice.  Rule 
20b  provides  em  even  less  formal 
procedure  for  communicating  with  the 
Commission  than  the  temporary  Filing 
Online  account  provides.  Statements 
submitted  luider  rule  20b  may  be  mailed 


or  e-mailed  to  the  Commission.  The 
preferred  method  is  using  the  form 
provided  under  the  "Contact  Us"  link 
on  the  Commission's  Web  site,  at  http:/ 
/www.prc.gov.  The  language  of  rule  20b 
has  been  revised  to  clarify  the 
procedural  options  that  are  available  to 
filers  of  rule  20b  comments. 

Under  new  rule  9(e),  the  Commission 
will  entertain  motions  to  allow  other 
categories  of  documents  to  be  filed 
under  temporary  Filing  Online  accounts 
under  extraordinary  circumstances  for 
good  cause  shown. 

Temporary  Account  Procedures 

The  procedure  required  to  obtain  a 
temporary  account  is  determined  by  the 
Secretary.  Currently,  an  applicant  for  a 
temporary  account  may  submit  a  form 
online  that  contains  the  applicant's 
identity  and  contact  information,  and 
the  identity  of  the  participant  on  whose 
behalf  the  docvunent  is  submitted.  After 
providing  this  information,  the 
applicant  for  a  temporary  account  will 
choose  a  User  Name  and  a  password 
that  will  allow  him  or  her  to  log  in  to 
Filing  Online  and  file  a  document  of  the 
type  that  the  Commission  has 
designated.  This  will  establish  the 
temporary  account.  The  applicant  need 
not  mail  a  signed  hardcopy  form  to  the 
Secretary.  The  applicant  will  not  be 
asked  to  undertake  the  obligations  that 
accompany  the  subscription 
requirement,  or  to  request  status  as  a 
principal  account  holder  or  an  agent 
account  holder.  The  user  name  and 
password  that  the  applicant  selects  will 
be  valid  for  a  limited  time  that  the 
Commission  determines.  Currently  a 
temporary  accoimt  is  valid  for  ten  days. 
Since  a  temporary  account  caimot  be 
renewed,  a  temporary  account  holder 
who  wishes  to  file  a  series  of  dociunents 
in  a  proceeding  will  need  to  obtain  a 
permanent  Filing  Online  account. 
Because  the  revisions  made  in  this  order 
to  rules  9  and  20b  of  the  Conunission's 
rules  of  practice  simplify  the  procedures 
for  filing  some  documents  with  the 
Commission,  they  are  presumed  not  to 
be  prejudicial  to  the  interests  of  any 
prospective  participant  in  Conunission 
proceedings.  For  this  reason,  the 
Commission  considers  it  appropriate  to 
make  these  revisions  without  first 
issuing  a  notice  of  proposed  rulemaking. 
These  revisions  to  rules  9  and  20b  of  the 
Commission  rules  of  practice  will  take 
effect  on  January  7,  2003,  concurrently 
with  the  implementation  of  the  rules 
governing  Filing  Online  adopted  in 
order  no.  1349. 

Ordering  Paragraphs 

It  is  ordered: 


1.  The  addition  of  §  3001.9(e)  and  the 
revision  of  §3001. 20b  of  the 
Commission's  rules  of  practice,  as  set 
forth  below,  shall  take  effect  on  January 
7,  2003. 

2.  The  Secretary  shall  cause  this  to  be 
published  in  the  Federal  Register. 

Authority:  39  II.S.C.  3603. 

By  the  Commisston. 

Order  No.  1357  issued  December  23,  2002; 
errata  issued  December  27.  2002. 
Garry  J.  Sikora, 
Acting  Secretary. 

List  of  Subjects  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure,  Postal  Service. 

For  the  reasons  stated  in  the 
accompanying  Order,  the  Commission- 
adopts  the  following  amendments  to  39 
CFR  part  3001. 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  part  3001 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b):  3603:  3622- 
24:  3661:  3662:  3663. 

Subpart  A — Rules  of  General 
Applicability 

V     2.  Amend  §  3001 .9  by  adding 
paragraph  (e)  to  read  as  follows: 

§  3001 .9    Filing  of  Documents. 

*****  • 

(e)  Account  holder  exemptions. 
Notices  of  intervention  and  comments 
solicited  by  tjie  Commission  may  be 
filed  under  temporary  Filing  Online 
accounts.  Temporary  Filing  Online 
accounts  may  be  obtained  without 
meeting  all  of  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section, 
and  the  subscription  requirements  of 
§  11.  Other  categories  of  documents  may 
be  filed  tmder  temporary  Filing  Online 
accounts  under  extraordinary 
circumstances,  for  good  cause  shown. 

3.  Revise  §  3001.20b  by  redesignating 
paragraphs  3001.20b(a),  (b)  and  (c)  as 
paragraphs  3001.20b(b),  (c)  and^d),  and 
adding  new  paragraph  3001.20b(a)  to 
read  as  follows: 

§  3001 .20b.    Informal  expression  of  views 
by  persons  not  parties  or  limited 
participators  (commenters). 

*         *         *         *         * 

(a)  Form  of  statement.  A  statement 
filed  pmsuant  to  this  section  may  be 
submitted  as  a  hardcopy  letter  mailed  to 
the  Secretary  or  an  electronic  message 
entered  on  the  form  provided  for  this 
purpose  imder  the  "Contact  Us"  link  on 
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BILLING  CODE  7710-FW-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[DC051-7004a;  DE068-7004a;  PA186- 
7004a;  FRL-7434-3] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants;  Delaware,  the 
District  of  Columbia,  and  Ptiiladelphia, 
Pennsylvania;  Control  of  Emissions 
From  Existing  Commercial/Industrial 
Solid  Waste  (CISWI)  Incinerator  Units 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  the  section  lll(d)/129 
negative  declarations  submitted  by  the 
District  of  Columbia,  the  Sf^e  of 
Delaware,  and  the  City  of  Philadelphia, 
Pennsylvania.  Each  negative  declaration 
certifies  that  commercial/industrial 
solid  waste  incinerator  (CISWI)  units, 
subject  to  the  requirements  of  sections 
111(d)  and  129  of  the  Clean  Air  Act 
(CAA),  do  not  exist  within  its  air 
pollution  control  jurisdiction. 
DATES:  This  final  rule  is  effective  March 
3,  2003  unless  within  February  3,  2003 
adverse  or  critical  comments  are 
received.  If  adverse  comments  are 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Walter  Wilkie,  Deputy 
Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Topsale  at  (215)  814-2190,  or 
by  e-mail  at  topsale.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sections  111(d)  and  129  of  the  CAA 
requires  states  to  submit  plans  to  control 
certain  pollutants  (designated 


pollutants)  at  existing  solid  waste 
combustor  facilities  (designated 
facilities)  whenever  standards  of 
performance  have  been  established 
under  section  111(b)  for  new  sources  of 
the  same  type,  and  EPA  has  established 
emission  guidelines  (EG)  for  such 
existing  sources.  A  designated  pollutant 
is  any  pollutant  for  which  no  air  quality 
criteria  have  been  issued,  and  which  is 
not  included  on  a  list  published  under 
section  108(a)  or  section  112(b)(1)(A)  of 
the  CAA,  but  emissions  of  which  are 
subject  to  a  standard  of  performance  for 
new  stationary  sources.  However, 
section  129  of  the  CAA,  also  requires 
EPA  to  promulgate  EG  for  CISWI  units 
that  emit  a  mixture  of  air  pollutants. 
These  pollutants  include  organics 
(dioxins/furans),  carbon  monoxide, 
metals  (cadmium,  lead,  mercury),  acid 
gases  (hydrogen  chloride,  sulfiu 
dioxide,  and  nitrogen  oxides)  and 
particulate  matter  (including  opacity). 

On  December  1,  2000  (65  FR  75338), 
EPA  promulgated  CISWI  unit  new 
source  performance  standards  and  EG, 
40  CFR  part  60,  subparts  CCCC  and 
DDDD,  respectively. 

The  designated  facility  to  which  the 
EG  apply  is  each  existing  CISWI  unit,  as 
defined  in  subpart  DDDD,  that 
commenced  construction  on  or  before 
November  30,  1999. 

Subpart  B  of  40  CFR  part  60 
establishes  procedures  to  be  followed 
and  requirements  to  be  met  in  the 
development  and  submission  of  state 
plans  for  controlling  designated 
pollutants.  Also,  40  CFR  part  62 
provides  the  procedural  framework  for 
the  submission  of  these  plans.  When 
designated  facilities  are  located  in  a 
state,  the  state  must  then  develop  and 
submit  a  plan  for  the  control  of  the 
designated  pollutant.  However,  40  CFR 
60.23(b)  and  62.06  provide  that  if  there 
are  no  existing  sources  of  the  designated 
pollutant  in  the  state,  the  state  may 
submit  a  letter  of  certification  to  that 
effect  [i.e.,  negative  declaration)  in  lieu 
of  a  plan.  The  negative  declaration 
exempts  the  state  from  the  requirements 
of  subpart  B  that  require  the  submittal 
ofalll(d)/129plan. 

II.  Final  EPA  Action 

The  District  of  Columbia,  the  State  of 
Delaware,  and  the  City  of  Philadelphia, 
Pennsylvania  have  determined  that 
there  are  no  designated  facilities,  subject 
to  the  CISWI  unit  EG  requirements,  in 
their  respective  air  pollution  control 
jurisdiction.  Accordingly,  each  air 
pollution  control  agency  has  submitted 
to  EPA  a  negative  declaration  letter 
certifying  this  fact.  The  submittal  dates 
of  these  letters  are  November  27, 


November  16,  and  February  9,  2001, 
respectively. 

Therefore,  EPA  is  amending  part  62  to 
reflect  the  receipt  of  these  negative 
declaration  letters  from  the  noted  air 
pollution  control  agencies. 
Amendments  are  being  made  to  40  CFR 
part  62,  subparts  J  (District  of 
Columbia),  I  (Delaware),  and  NN 
(Pennsylvania).  With  respect  to  subpart 
NN,  this  action  is  only  applicable  to  the 
City  of  Philadelphia  air  pollution 
control  agency's  jurisdiction;  it  does  not 
include  the  remaining  geographical 
areas  of  Pennsylvania. 

After  publication  of  this  Federal 
Register  notice,  if  a  CISWI  facility  is 
later  found  within  either  one  of  the 
three  noted  jiuisdictions,  then  the 
overlooked  facility  will  become  subject 
to  the  requirements  of  the  Federal 
CISWI  lll(d)/129  plan,  inpluding  the 
compliance  schedule,  when 
promulgated.  The  Federal  plan  would 
no  longer  apply  if  EPA  subsequently 
receives  and  approves  a  lll(d)/129  plan 
from  the  jurisdiction  with  the 
overlooked  CISWI  facility. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency    . 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  simply  reflects 
already  existing  Federal  requirement  for 
state  air  pollution  control  agencies 
under  40  CFR  parts  60  and  62.  In  the 
proposed  rules  section  of  this  Federal 
Register  publication,  EPA  is  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  approve  each  negative 
declaration  should  relevant  adverse  or 
critical  comments  be  filed. 

This  rule  will  be  effective  March  3, 
2003  without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  February  3,  2003.  If  EPA 
receives  such  conunents,  then  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  did  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 
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III.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  emd 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13ll75  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  lll(d)/129  plan 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 


voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
lll(d)/129  plan  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  lll(d)/129  plan 
submission,  to  use  VCS  in  place  of  a 
lll(d)/129  plan  submission  that 
otherwise  satisfies  the  provisions  of  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United    ' 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  3,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action. 

This  action  approving  the  section 
lll(d)/129  negative  declarations 
submitted  by  the  District  of  Columbia, 
the  State  of  Delaware,  and  the  City  of 
Philadelphia,  Pennsylvania  may  n^  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  62 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control,  Aliuniniun, 
Fertilizers,  Fluoride,  Intergovernmental 
relations.  Paper  and  paper  products 
industry.  Phosphate,  Reporting  and 


recordkeeping  requirements,  Sulfur 
oxides,  Sulfur  acid  plants,  Waste 
treatment  and  disposal. 

Dated:  December  20,  2002. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator.  Region  III. 
40  CFR  part  62  is  amended  as  follows: 

PART  62— {AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  I — Delaware 

2.  Subpart  I  is  amended  by  adding  an 
undesignated  center  heading  and 

§  62,1985  to  read  as  follows: 

Emissions  From  Existing  Commercial/ 
Industrial  Solid  Waste  Incineration 
Units 

§62.1985    Identification  of  plan — negative 
declaration. 

Letter  from  the  Delaware  Department 
of  Natural  Resources  and  Environmental 
Control  submitted  November  16,  2001, 
certifying  that  there  are  no  existing 
commercial/irfdustrial  solid  waste 
incineration  units  within  the  State  of 
Delaware  that  are  subject  to  40  CFR  part 
60,  subpart  DDDD. 

Subpart  J — District  of  Columbia 

3.  Subpart  J  is  amended  by  adding  an 
undesignated  center  heading  and 
§62.2155  to  read  as  follows: 

Emissions  From  Existing  Commercial/ 
Industrial  Solid  Waste  Incineration 
Units 

§  62.21 55    Identification  of  plan — negative 
declaration. 

Letter  from  the  District  of  Columbia' 
Department  of  Health,  Environmental 
Health  Administration,  submitted 
November  27,  2001,  certifying  that  there 
are  n6  existing  commercial/industrial 
solid  waste  incineration  units  within 
the  District  of  Columbia  that  are  subject 
to  40  CFR  part  60.  subpart  DDDD. 

Subpart  NN — Pennsylvania 

4.  Subpart  NN  is  amended  by  adding 
an  undesignated  center  heading  and 

§  62.9670  to  read  as  follows: 

Emissions  From  Existing  Commercial/ 
Industrial  Solid  Waste  Incineration 
Units 

§  62.%70    Identification  of  plan — negative 
declaration. 

Letter  from  the  City  of  Philadelphia, 
Department  of  Public  Health,  submitted 
February  9,  2001,  certifying  that  there 
are  no  existing  commercial/industrial 
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solid  waste  incineration  units  within 
the  City  of  Philadelphia,  Pennsylvania 
that  are  subject  to  40  CFR  part  60, 
subpart  DDDD. 

[FR  Doc.  02-33094  Filed  12-31-02;  8:45  am] 
BILUNG  CODE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[DC051-7003a;  DE068-7003a;  PA187- 
7003a,  PA186-7003a  ;  FRL-7434-5] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants;  Delaware,  the 
District  of  Columbia,  Allegheny  County 
and  Philadelphia,  Pennsylvania; 
Control  of  Emissions  From  Existing 
Small  Municipal  Waste  Combustion 
Units 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  the  section  lll(d)/129 
negative  declarations  submitted  by  the 
District  of  Columbia,  the  State  of 
Delaware,  Allegheny  County  and  the 
City  of  Philadelphia,  Pennsylvania. 
Each  negative  declaration  certifies  that 
small  municipal  waste  combustion 
(MWC)  units,  subject  to  the 
requirements  of  sections  111(d)  and  129 
of  the  Clean  Air  Act  (CAA),  do  not  exist 
within  its  air  pollution  control 
jurisdiction. 

DATES:  This  final  rule  is  effective  March 
3.  2003  unless  within  February  3,  2003 
adverse  or  critical  comments  are 
received.  If  adverse  comments  are 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  tak,e  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Walter  Wilkie,  Deputy 
Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Topsale  at  (215)  814-2190,  or 
by  e-mail  at  topsale.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Sections  111(d)  and  129  of  the  CAA 
requires  states  to  submit  plans  to  control 
certain  pollutants  (designated 
pollutants)  at  existing  solid  waste 
combustor  facilities  (designated 
facilities)  whenever  standards  of 
performance  have  been  established 
under  section  111(b)  for  new  sources  of 
the  same  type,  and  EPA  has  established 
emission  guidelines  (EG)  for  such 
existing  sources.  A  designated  pollutant 
is  any  pollutant  for  which  no  air  quality 
criteria  have  been  issued,  and  which  is 
not  included  on  a  list  published  under 
section  108(a)  or  section  112(b)(1)(A)  of 
the  CAA,  but  emissions  of  which  are 
subject  to  a  standard  of  performance  for 
new  stationary  sources.  However, 
section  129  of  the  CAA,  also  requires 
EPA  to  promulgate  EG  for  small  MWC 
units  that  emit  a  mixture  of  air 
pollutants.  These  pollutants  include 
organics  (dioxins/furans),  carbon 
monoxide,  metals  (cadmium,  lead, 
mercury),  acid  gases  (hydrogen  chloride, 
sulfur  dioxide,  and  nitrogen  oxides)  and 
particulate  matter  (including  opacity). 

On  December  6,  2000  (65  FR  76350, 
and  76378),  EPA  promulgated  small 
municipal  waste  combustion  unit  new 
source  performance  standards,  40  CFR 
part  60,  subparts  AAAA,  and  emission 
guidelines  (EG),  subpart  BBBB, 
respectively. 

The  designated  facility  to  which  the 
EG  apply  is  each  existing  small  MWC 
unit  that  has  a  design  combustion 
capacity  of  35  to  250  tons  per  day  of 
municipal  solid  waste  (MSW)  and 
commenced  construction  on  or  before 
August  30,  1999. 

Subpart  B  of  40  CFR  part  60 
establishes  procedures  to  be  followed 
and  requirements  to  be  met  in  the 
development  and  submission  of  state 
plans  for  controlling  designated 
pollutants.  Also,  40  CFR  part  62 
provides  the  procedural  framework  for 
the  submission  of  these  plans.  When 
designated  facilities  are  located  in  a 
state,  the  state  must  then  develop  and 
submit  a  plan  for  the  control  of  the 
designated  pollutant.  However,  40  CFR 
60.23Cb)  and  62.06  provide  that  if  there 
are  no  existing  sources  of  the  designated 
pollutant  in  the  state,  the  state  may 
submit  a  letter  of  certification  to  that 
effect  (i.e.,  negative  declaration)  in  lieu 
of  a  plan.  The  negative  declaration 
exempts  the  state  from  the  requirements 
of  subpart  B  that  require  the  submittal 
ofalll(d)/l29plan. 

n.  Final  EPA  Action 

The  District  of  Columbia,  the  State  of 
Delaware,  Allegheny  County  and  the 
City  of  Philadelphia,  Pennsylvania  have 


determined  that  there  are  no  designated 
facilities,  subject  to  the  small  MWC  unit 
EG  requirements,  in  their  respective  air 
pollution  control  jurisdiction. 
Accordingly,  each  air  pollution  control 
agency  has  submitted  to  EPA  a  negative 
declaration  letter  certifying  this  fact. 

The  submittal  dates  of  these  letters  are 
November  27,  November  16,  November 
21,  and  February  9,  2001,  respectively. 

Therefore,  EPA  is  amending  part  62  to 
reflect  the  receipt  of  these  negative 
declaration  letters  from  the  noted  air 
pollution  control  agencies. 
Amendments  are  being  made  to  40  CFR 
part  62,  subparts  J  (District  of 
Columbia),  I  (Delaware),  and  NN 
(Pennsylvania).  With  respect  to  subpart 
NN,  this  action  is  only  applicable  to 
Allegheny  County  and  the  City  of 
Philadelphia  air  pollution  control 
agency  jurisdictions,  and  does  not 
include  the  remaining  geographical 
areas  of  Pennsylvania  which  will  be 
covered  in  the  futiue  by  either  a 
Pennsylvania  or  Federal  plan. 

After  publication  of  this  Federal 
Register  notice,  if  a  small  MWC  facility 
is  later  found  within  either  one  of  the 
four  noted  jurisdictions,  then  the 
overlooked  facility  will  become  subject 
to  the  requirements  of  the  Federal  small 
MWC  lll(d)/129  plan,  including  the 
compliance  schedule,  when 
promulgated.  The  Federal  plan  would 
no  longer  apply  if  EPA  subsequently 
receives  and  approves  a  lll(d)/129  plan 
from  the  jurisdiction  with  the 
overlooked  facility. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  simply  reflects 
already  existing  Federal  requirement  for 
state  air  pollution  control  agencies 
under  40  CFR  parts  60  and  62.  In  the 
proposed  rules  section  of  this  Federal 
Register  publication,  EPA  is  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  approve  each  negative 
declaration  should  relevant  adverse  or 
critical  comments  be  filed. 

This  rule  will  be  effective  March  3, 
2003  without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  February  3,  2003.  If  EPA 
receives  such  comments,  then  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  did  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph. 
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dif  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

III.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  ta Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility  . 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 


because  it  is  not  economically 
significant. 

In  reviewing  11  l(d)/129  plan 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
volunteiry  consensus  standards  (VCS). 
EPA  has  no  authority  to  disapprove  a 
lll(d)/129  plan  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  lll(d)/129  plan 
submission,  to  use  VCS  in  place  of  a 
lll(d)/129  plan  submission  that 
otherwise  satisfies  the  provisions  of  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  March  3,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for»judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action. 

This  action  approving  the  section 
lll(d)/129  negative  declarations 
submitted  by  the  District  of  Columbia, 
the  State  of  Delaware,  Allegheny  County 
and  the  City  of  Philadelphia, 
Pennsylvania  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  [See  section  307(b)(2);) 


List  of  Subjects  in  40  CFR  Fart  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Aluminum, 
Fertilizers,  Fluoride.  Intergovernmental 
relations.  Paper  and  paper  products 
industry.  Phosphate.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides,  Sulfur  acid  pla'nts.  Waste 
treatment  and  disposal. 

Dated:  December  20.  2002. 

Thomas  C.  Voltaggio, 

Acting  Regional  Administrator.  Region  III. 
t 
40  CFR  Part  62  is  amended  as  follows: 

PART  62— [AMENDED] 

1 .  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  I — Delaware 

2.  Subpart  I  is  amended  by  adding  an 
undesignated  center  heading  and 

§  62.1980  to  read  as  follows: 

Emissions  From  Existing  Small 
Municipal  Waste  Combustion  Units 

§  62.1980    Identification  of  plan— negative 
declaration. 

Letter  from  the  Delaware  Department 
of  Natural  Resources  and  Environmental 
Control  submitted  November  16,  2001, 
certifying  that  there  are  no  existing 
small  municipal  waste  combustion  units 
within  the  State  of  Delaware  that  are 
subject  to  40  CFR  part  60.  subpart 
BBBB. 

Subpart  J — District  of  Columbia 

3.  Subpart  J  is  amended  by  adding  an 
undesignated  center  heading  and 

§  62.2145  to  read  as  follows: 

Emissions  From  Existing  Small 
Municipal  Waste  Combustion  Units 

§62.2145    Identification  of  plan— negative 
declaration. 

Letter  from  the  District  of  Columbia 
Department  of  Health.  Environmental 
Health  Administration,  submitted 
November  27.  2001.  certifying  that  there 
are  no  existing  small  municipal  waste 
combustion  units  within  the  District  of 
Columbia  that  are  subject  to  40  CFR  part 
60.  subpart  BBBB. 

Subpart  NN — Pennsylvania 

4.  Subpart  NN  is  amended  by  adding 
an  undesignated  center  heading  and 
§§  62.9645  and  62.9646  to  read  as 
follows:     • 
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Emissions  From  Existing  Small 
Municipal  Waste  Combustion  Units 

§  62.9645    Identification  of  plan — negative 
declaration. 

Letter  from  the  Allegheny  County 
Health  Department  submitted  November 
21.  2001,  certifying  that  there  are  no 
existing  small  municipal  waste 
combustion  units  within  Allegheny 
County,  Pennsylvania  that  are  subject  to 
40  CFR  part  60,  subpart  BBBB. 

§  62.9646    Identification  of  plan— negative 
declaration. 

Letter  from  the  City  of  Philadelphia, 
Department  of  Public  Health,  submitted 
February  9,  2001 ,  certifying  that  there 
are  no  existing  small  municipal  waste 
combustion  units  within  the  City  of 
Philadelphia,  Pennsylvania  that  are 
subject  to  40  CFR  part  60,  subpart 
BBBB. 

(FR  Doc.  02-33096  Filed  12-31-02;  8:45  am] 

BILLING  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

r 

40  CFR  Part  62 
[DC051-7002a;  FRL-7434-7] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants;  the  District  of 
Columbia;  Control  of  Emissions  From 
Existing  Hospital/Medical/  Infectious 
Waste  Incinerator  (HMIWI)  Units 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  the  section  lll(d)/129 
negative  declaration  submitted  by  the 
District  of  Columbia  Department  of 
Health,  Environmental  Health 
Administration.  The  negative 
declaration  certifies  that  HMIWI  units, 
subject  to  the  requirements  of  sections 
111(d)  and  129  of  the  Clean  Air  Act 
(CAA),  do  not  exist  within  the  District 
of  Columbia. 

DATES:  This  final  rule  is  effective  March 
3,  2003  unless  within  February  3,  2003 
adverse  or  critical  comments  are 
received.  If  adverse  comments  are 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Walter  Wilkie,  Deputy 
Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 


Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Topsale  at  (215)  814-2190,  or 
by  e-mail  at  topsaIe.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Sections  111(d)  and  129  of  the  CAA 
requires  states  to  submit  plans  to  control 
certain  pollutants  (designated 
pollutants)  at  existing  solid  waste 
combustor  facilities  (designated 
facilities)  whenever  standards  of 
performance  have  been  established 
under  section  1 1 1  (b)  for  new  sources  of 
the  same  type,  and  EPA  has  established 
emission  guidelines  (EG)  for  such 
existing  sources.  A  designated  pollutant 
is  any  pollutant  for  which  no  air  quality 
criteria  have  been  issued,  and  which  is 
not  included  on  a  list  published  under 
section  108(a)  or  section  112(b)(1)(A)  of 
the  CAA,  but  emissions  of  which  are 
subject  to  a  standard  of  performance  for 
new  stationary  sources.  However, 
section  129  of  the  CAA,  also  requires 
EPA  to  promulgate  EG  for  HMIWI  units 
that  emit  a  mixture  of  air  pollutants. 
These  pollutants  include  organics 
(dioxins/furans),  carbon  monoxide, 
metals  (cadmium,  lead,  mercury),  acid 
gases  (hydrogen  chloride,  sulfur 
dioxide,  and  nitrogen  oxides)  and 
particulate  matter  (including  opacity). 

On  September  15,  1997  (62  FR  48348), 
EPA  promulgated  EG,  subpart  Ce,  that 
cire  applicable  to  all  existing  HMIWI 
units  (i.e.,  the  designated  facilities).  An 
existing  HMIWI  unit  is  one  which 
construction  commenced  on  or  before 
June  20,  1996. 

Subpart  B  of  40  CFR  part  60 
establishes  procedures  to  be  followed 
and  requirements  to  be  met  in  the 
development  and  submission  of  state 
plans  for  controlling  designated 
pollutants.  Also,  40  CFR  part  62 
provides  the  procedural  framework  for 
the  submission  of  these  plans.  When 
designated  facilities  are  located  in  a  • 
state,  the  state  must  then  develop  and 
submit  a  plan  for  the  control  of  the 
designated  pollutant.  However,  40  CFR 
60.23(b)  and  62.06  provide  that  if  there 
are  no  existing  sources  of  the  designated 
pollutant  in  the  state,  the  state  may 
submit  a  letter  of  certification  to  that 
effect  (i.e.,  negative  declaration)  in  lieu 
of  a  plan.  The  negative  declaration 
exempts  the  state  from  the  requirements 


of  subpart  B  that  require  the  submittal 
ofalll(d)/129plan. 

n.  Final  EPA  Action 

On  June  25,  1999,  the  District  of 
Columbia  Department  of  Health, 
Environmental  Health  Administration, 
submitted  to  EPA  a  negative  declaration 
letter  certifying  that  there  are  no  known 
HMIWI  units  within  its  jurisdiction. 

Therefore,  EPA  is  amending  part  62  to 
reflect  the  receipt  of  the  negative 
declaration  letter  from  the  District  of 
Columbia  Department  of  Health, 
Environmental  Health  Administration. 
After  publication  of  this  Federal 
Register  notice,  if  a  HMIWI  facility  is 
later  found  within  the  District  of 
Columbia,  then  the  overlooked  facility 
is  subject  to  the  Federal  HMIWI  111(d)/ 
129  plan  (65  FR  49868),  including  the 
compliance  schedule,  promulgated  on 
August  15,  2000.  The  Federal  plan 
would  no  longer  apply  if  EPA 
subsequently  receives  and  approves  a 
lll(d)/129  plan  from  the  District  of 
Columbia. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agtfficy 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  simply  reflects 
already  existing  Federal  requirement  for 
state  air  pollution  control  agencies 
under  40  CFR  parts  60  and  62.  In  the 
proposed  rules  section  of  this  Federal 
Register  publication,  EPA  is  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  approve  the  negative 
declaration  should  relevant  adverse  or 
critical  comments  be  filed. 

This  rule  will  be  effective  March  3, 
2003  without  further  notice  imless  the 
Agency  receives  relevant  adverse 
comments  by  February  3.  2003.  If  EPA 
receives  such  comments,  then  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  did  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
conunent  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

in.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is    . 
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not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13J211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  166  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
CPublic  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substanticd  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  lll(d)/129  plan 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS). 
EPA  has  no  authority  to  disapprove  a 
lll(d)/129  plan  submission  for  failure 
to  use  VCS.  It  would  thus  be 


inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  lll(d)/129  plan 
submission,  to  use  VCS  in  place  of  a 
lll(d)/129  plan  submission  that 
otherwise  satisfies  the  provisions  of  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  3,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  the  District  of  Columbia 
Department  of  Health,  Environmental 
Health  Administration,  negative 
declaration  for  HMIWI  units  may  not  be 
challenged  later  in  proceedings  to  g 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Aluminum, 
Fertilizers,  Fluoride,  Intergovernmental 
relations,  Paper  and  paper  products 
industry.  Phosphate.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Sulfur  acid  plants.  Waste 
treatment  and  disposal. 


Dated:  December  20.  2002. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator.  Region  III. 
40  CFR  part  62  is  amended  as  follows: 

PART  62— {AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  J — District  of  Columbia 

2.  Subpart  J  is  amended  by  adding  an 
undesignated  center  heading  and 
§62.2150  to  read  as  follows: 

Emissions  From  Existing  Hospital/ 
Medicai/Infiectious  Waste  Incinerator 
(HMIWI)  Units 

§  62.21 50    Identification  of  plan — negative 
declaration. 

Letter  from  the  Department  of  Health. 
Environmental  Health  Administration, 
submitted  to  EPA  on  June  25,  1999, 
certifying  that  there  are  no  known 
existing  HMIWI  units  in  the  District  of 
Colunibia. 

[FR  Doc.  02-33098  Filed  12-31-02:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[DC051-7001a;  PA186-7001a;  FRL-7434-9] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants;  the  District  of 
Columbia,  and  the  City  of  Philadelphia, 
Pennsylvania;  Control  of  Emissions 
From  Existing  Municipal  Solid  Waste 
Landfills 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  the  section  1 1 1(d) 
negative  decleirations  submitted  by  the 
District  of  Columbia,  and  the  City  of 
Philadelphia,  Pennsylvania.  Each 
negative  declaration  certifies  that 
municipal  solid  waste  (MSW)  landfills, 
subject  to  the  requirements  of  section 
111(d)  of  the  Clean  Ah  Act  (CAA).  do 
not  exist  within  its  air  pollution  control 
agency's  jurisdiction. 
DATES:  This  final  rule  is  effective  March 
3,  2003  unless  within  Februar\'  3,  2003 
adverse  or  critical  comments  are 
received.  If  adverse  comments  are 
received.  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
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ADDRESSES:  Written  comments  should 
be  mailed  to  Walter  Wilkie,  Deputy 
Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hoius  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency^  , 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Topsale  at  (215)  814-2190,  or 
by  e-mail  at  topsaIe.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION 

I.  Background 

Section  111(d)  of  the  CAA  requires 
states  to  submit  plans  to  control  certain 
pollutants  (designated  pollutants)  at 
existing  facilities  (designated  facilities) 
whenever  standards  of  performance 
have  been  established  under  section 
111(b)  for  new  sources  of  the  same  type, 
and  EPA  has  established  emission 
guidelines  (EG)  for  such  existing 
soiuces.  A  designated  pollutant  is  any 
pollutant  for  which  no  air  quality 
criteria  have  been  issued,  and  which  is 
not  included  on  a  list  published  under 
section  108(a)  or  section  112(b)(1)(A)  of 
the  CAA,  but  emissions  of  which  are 
subject  to  a  standard  of  performance  for 
new  stationary  sources. 

On  March  12,  1996  (61  FR  9905).  EPA 
promulgated  MSW  landfill  new  source 
performance  standards  and  emission 
guidelines  (EG).  Later,  EPA  promulgated 
landfill  rule  amendments  on  June  16, 
1998  (63  FR  32743),  February  24, 1999 
(64  FR  9258),  April  10,  2000  (65  FR 
18906),  and  proposed  amendments  on 
May  23,  2002  (67  FR  36476).  The  EG  are 
applicable  to  existing  municipal  solid 
waste  (MSW)  landfills  (i.e.,  the 
designated  facilities)  that  emit  landfill 
gas  (LFG),  which  consists  primarily  of 
carbon  dioxide,  methane,  and 
nonmethane  organic  compounds 
(NMOC).  MSW  landfdls  are  the  largest 
maiunade  soiuce  of  methane  emissions 
in  the  United  States.  The  designated 
pollutant,  NMOC,  is  a  mixture  of  more 
than  100  different  compounds, 
including  volatile  organic  compounds 
(VOC),  and  hazardous  pollutants 
(HAPs),  such  as  vinyl  chloride,  toluene, 
and  benzene.  A  collateral  benefit  in  the 
control  of  NMOC  is  the  control  of 
methane. 

The  designated  facility  to  which  the 
EG  apply  is  each  existing  MSW  landfill 
for  which  construction,  reconstruction 
or  modification  was  commenced  before 
May  30,  1991,  and  has  accepted 


municipal  solid  waste  at  any  time  since 
November  8, 1987,  or  has  additional 
design  capacity  available  for  futiue 
waste  deposition.  Landfill  emission 
controls  are  not  required,  unless  the 
designated  facility  has  a  capacity  greater 
than  or  equal  to  2.5  million  megagrams 
(Mg)  £md  2.5  million  cubic  meters,  and 
a  calculated  NMOC  emissions  rate  of  50 
Mg/Yr,  or  greater. 

Subpart  B  of  40  CFR  part  60 
establishes  procedures  to  be  followed 
and  requirements  to  be  met  in  the 
development  and  submission  of  state 
plans  to  EPA  for  controlling  designated 
pSllutants.  Also,  40  CFR  part  62 
provides  the  procedural  framework  for 
the  submission  of  these  plans.  When 
designated  facilities  are  located  in  a 
state,  the  state  must  develop  and  submit 
a  plan  for  the  control  of  the  designated 
pollutant.  However,  40  CFR  60.23(b) 
and  62.06  provide  that  if  there  are  no 
existing  sources  of  the  designated 
pollutant  in  the  state,  the  state  may  then 
submit  a  letter  of  certification  to  that 
effect  (i.e..  negative  declaration)  in  Heu 
of  a  plan.  The  negative  declaration 
exempts  the  state  from  the  requirements 
of  subpart  B  that  require  the  submittal 
ofa  111(d)  plan. 

n.  Final  EPA  Action 

The  District  of  Columbia,  and  the  City 
of  Philadelphia,  Pennsylvania  have 
determined  that  there  are  no  existing 
designated  facilities  (MSW  landfills),  in 
their  respective  air  pollution  control 
jurisdiction.  Each  agency  has  submitted 
to  EPA  a  negative  declaration  letter 
certifying  this  fact.  The  letters  are  dated 
September  11,  1997,  and  February  27, 
1996,  respectively. 

Therefore,  EPA  is  amending  40  CFR 
part  62  to  reflect  the  receipt  of  these 
negative  declaration  letters  from  both  air 
pollution  control  agencies. 
Amendments  are  being  made  to  40  CFR 
part  62,  subparts  J  (District  of 
Columbia),  and  NN  (Peiuisylvania). 
With  respect  to  subpart  NN,  this  action 
is  only  applicable  to  the  City  of 
Philadelphia  air  pollution  control 
agency's  jurisdiction.  Allegheny  County, 
Pennsylvania  is  covered  by  its  own  EPA 
approved  plan  (64  FR  13075),  while  the 
remainder  of  the  state  is  covered  by  a 
Federal  plan  (64  FR  60689)  until  such 
time  as  EPA  approves  the  submitted 
state  plan  from  the  Pennsylvania 
Department  of  Environmental 
Protection. 

After  publication  of  this  Federal 
Register  document,  if  a  designated 
facility  is  found  within  either  one  of  the 
two  noted  jurisdictions,  then  the 
overlooked  landfill  is  subject  to  the 
requirements  of  the  Federal  landfill 
111(d)  plan,  including  the  compliance 


schedule,  which  was  promulgated  on 
November  8,  1999  (64  FR  60689).  The 
Federal  plan  would  no  longer  apply  if 
EPA  subsequently  receives  and 
approves  a  111(d)  plan  from  the 
jurisdiction  with  the  overlooked 
designated  landfill. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  simply  reflects 
already  existing  Federal  requirement  for 
state  air  pollution  control  agencies 
under  40  CFR  parts  60  and  62.  In  the 
proposed  rules  section  of  this  Federal 
Register  publication,  EPA  is  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  approve  each  negative 
declaration  should  relevant  adverse  or 
critical  comments  be  filed. 

This  rule  will  be  effective  March  3, 
2003  without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  February  3,  2002.  If  EPA 
receives  such  comments,  then  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  did  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
conunenting  must  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

UL  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
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any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  emd  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  lll(d)/129  plan 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
lll(d)/129  plan  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  lll(d)/129  plan 
submission,  to  use  VCS  in  place  of  a 
lll(d)/129  plan  submission  that 
otherwise  satisfies  the  provisions  of  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 


agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  3,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  the  District  of  Columbia  and 
City  of  Philadelphia,  Pennsylvania 
negative  declarations  for  municipal 
solid  waste  landfills  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Aluminum, 
Fertilizers,  Fluoride,  Intergovernmental 
relations.  Paper  and  paper  products 
industry,  Phosphate,  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides,  Sulfuric  acid  plaints.  Waste 
treatment  and  disposal. 

Dated:  December  20,  2002. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  III. 

40  CFR  part  62  is  amended  as  follows: 

PART  62— [AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  J — District  of  Columbia 

2.  Subpart  J  is  amended  by  adding  an 
undesignated  center  heading  and 

§  62.2140  to  read  as  follows: 

Landfill  Gas  Emissions  From  Existing 
Municipal  Solid  Waste  Landfills 

§  62.21 40    Identification  of  plan— negative 
declaration. 

Letter  fi-om  the  Department  of 
Consumer  and  Regulatory  Affairs 


submitted  September  11,  1997. 
certifying  that  there  are  no  existing 
municipal  solid  waste  landfills  in  the 
District  of  Columbia  that  are  subject  to 
40  CFR  part  60,  subpart  Cc. 

Subpart  NN — Pennsylvania 

3.  Section  62.9633  is  added  to  Subpart 
NN,  "Landfill  Gas  Emissions  From 
Existing  Municipal  Solid  Waste   . 
Landfills"  to  read  as  follows: 

§62.9633    Identification  of  plan — negative 
declaration. 

Letter  from  the  City  of  Philadelphia, 
Department  of  Public  Health,  submitted 
February  27, 1996,  certifying  that  there 
are  no  existing  municipal  solid  waste 
landfills  in  the  City  of  Philadelphia  that 
are  subject  to  40  CFR  part  60,  subpart 
Cc. 

[FR  Doc.  02-33100  Filed  12-31-02;  8:45  am] 
BILUNG  CODE  6560-50-P 


DEPARTIMENT  OF  ENERGY- 
48  CFR  Parts  904, 952,  and  970 

RIN  1991-AB42 

Acquisition  Regulation:  Security 
Amendments  To  Implement  Executive 
Order  12829,  National  Industrial 
Security  Program 

AGENCY:  Department  of  Energy  (DOE). 
action:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  adopting  as  final  without 
change  an  Interim  Final  Rule  amending 
the  Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  ensure  a  uniform 
and  simplified  security  system  for 
contractors  and  others  requiring  access 
authorization  for  classified  national 
security  or  restricted  atomic  energy 
information.  The  Final  Rule  also  adopts 
the  provision  in  the  Interim  Final  Rule 
which  allows  the  Secretary  of  Energy  to 
waive  the  prohibition  on  award  of  a 
national  security  contract  to  an  entity 
controlled  by  a  foreign  government  if  an 
environmental  restoration  requirement 
is  involved. 

DATES:  This  rule  was  effective  May  28, 
2002  pursuant  to  the  interim  final  rule 
published  March  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Langston,  Office  of 
Procurement  and  Assistance  Policy 
(ME-61),  202-586-8247: 
ricbard.langston@pr.doe.gov. 

SUPPLEMENTARY  INFORMATION:  DOE  is 
adopting  as  final  the  Interim  Final  Rule 
published  on  March  28,  2002,  at  67  FR 
14873  amending  the  DEAR  to 
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implement  Executive  Order  12829, 
National  Industrial  Security  Program 
(January  6, 1993),  and  Section  828  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1997.  and  to  bring  the  DEAR 
into  conformance  with  existing 
practices. 

Background 

Executive  Order  12829  requires  a 
imiform  system  for  classifying, 
safeguarding,  and  declassifying  national 
security  information.  The  Federal 
agencies  are  adopting  the  National 
Industrial  Security  Program  as  the 
uniform  Federal  industrial  security 
program  within  the  limitations  of  their 
separate  statutory  requirements.  Among 
the  more  significant  features  of  the 
program  is  the  use  of  a  Standard  Form 
328,  Certificate  Pertaining  to  Foreign 
Interests,  to  gather  information  relative 
to  foreign  ownership,  control  or 
influence.  Previously.  DOE  used  a 
separate  questionnaire  of  its  own  with 
more  and  somewhat  different  questions. 
Now  all  agencies  will  collect  the  same 
information.  This  feature  will  result  in 
the  greatest  savings  for  both  contractors 
and  Federal  agencies  because  agencies 
will  accept  each  others'  clearances  on  a 
reciprocal  basis,  in  most  circumstances. 
The  Final  Rule  makes  changes  to  the 
DEAR  to  bring  it  into  conformance  with 
the  new  program. 

The  Final  Rule  also  includes  a 
provision  (revised  section  904.7102  of 
the  DEAR)  to  allow  the  Secretary  of 
Energy  to  waive  a  prohibition  on  award 
of  a  national  security  contract  to  an 
entity  controlled  by  a  foreign 
govenunent  if  an  environmental 
restoration  requirement  is  involved. 
Section  2536(b)(1)(B)  of  title  10  U.S.C. 
provides  waiver  authority  for  a  contract 
for  envirorunental  restoration, 
remediation,  or  waste  management  at  a 
DOD  or  DOE  facility.  For  such  a 
contract,  the  prohibition  on  dward  of  a 
contract  under  a  national  security 
program  to  an  entity  controlled  by  a 
foreign  government  that  requires  access 
to  a  proscribed  category  of  information 
to  perform  the  contract  may  be  waived 
only  if  the  Secretary  concerned 
determines  that:  (1)  A  waiver  will 
advance  the  environmental  restoration, 
remediation,  or  waste  management 
objectives  of  the  cognizant  Department; 
(2)  a  waiver  will  not  harm  the  national 
security  interests  of  the  United  States; 
and  (3)  the  entity  to  which  the  contract 
is  to  be  awarded  is  controlled  by  a 
foreign  government  with  which  the 
cognizant  Secretary  has  authority  to 
exchange  Restricted  Data  under  section 
144. c.  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2164(c)). 


DOE  invited  comments  from  the 
public,  which  were  to  be  submitted  on 
or  before  April  29,  2002.  No  comments 
were  received.  DOE  has  determined  that 
no  changes  are  needed  to  the  Interim 
Final  Rule  and  adopts  the  DEAR 
amendments  as  fined  without  change. 

Issuance  of  this  Final  Rule  has  been 
approved  by  the  Office  of  the  Secretary 
of  Energy. 

List  of  Subjects  in  48  CFR  Parts  904, 
952  and  970 

Government  procurement. 

Issued  in  Washington.  DC.  on  December 
20,  2002. 
Richard  H.  Hopf, 

Director,  Office  of  Procurement  and 
Assistance  Management.  OMBE,  Department 
of  Energy. 

Robert  C.  Braden,  Jr., 
Director,  Office  of  Procurement  and 
Assistance  Management,  National  Nuclear 
Security  Administration. 

For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule 
amending  10  CFR  Parts  904,  952,  and 
970  which  was  published  at  67  FR 
14873  on  March  28,  2002,  is  adopted  as 
a  final  rule  without  chemge. 

|FR  Doc.  02-.32994  Filed  12-31-02;  8:45  am) 

BILUNG  CODE  645(M)1-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA) 

49  CFR  Parts  192  and  195 

Pipeline  Safety:  Qualification  of 
Pipeline  Personnel 

agency:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  will 
conduct  a  public  meeting  to  discuss 
progress  in  implementing  the  operator 
persoimel  qualification  (OQ)  rule  for  gas 
and  hazardous  liquid  pipelines.  OPS 
will  introduce  and  describe  the  operator 
qualification  inspection  protocol 
development  process  and  provide  an 
opportunity  for  public  comment.  A 
panel  of  experts  will  respond  to 
questions  from  the  public. 
DATES:  The  public  meeting  will  be  held 
on  January  22,  2003,  beginning 
promptly  at  9  a.m.  and  will  continue 
until  5  p.m.  Persons  wishing  to  make  a 
presentation  or  statement  at  the  meeting 
should  notify  Janice  Morgan,  (202)  366- 
2392,  no  later  than  January  15,  2003. 


ADDRESSES:  The  public  meeting  will  be 
held  at  the  Hyatt  Regency  San  Antonio 
(Riverwalk),  123  Losoya  Street,  San 
Antonio,  TX  78205  (Tel:  210-222-1234; 
Fax:  210-227-4928;  Web:  http:// 
www.sanantonioregency.hyatt.coni. 
This  meeting  is  free  and  open  to  the 
public.  You  may  register  electronically 
for  this  meeting  at:  http:// 
primis.rspa.dot.gov/meetings/ 
MtgHome.mtg?&'mtg=5. 

Following  presentations  by  OPS  on 
operator  qualification  compliance  and 
inspection  protocols,  the  public  will 
have  the  opportunity  to  provide 
comments  and  to  submit  documents  for 
the  record.  Preregistered  organizations 
and  individuals  will  be  afforded  the  first 
opportunity  to  make  their  presentations. 

Although  we  encourage  persons 
wishing  to  comment  on  operator 
qualification  compliance  and  inspection 
protocols  to  participate  in  the  public 
meeting,  written  comments  will  be 
accepted.  You  may  submit  written 
comments  on  operator  qualification 
implementation  and  compliance  issues 
to  Richard  Hiuiaux,  U.S.  Department  of 
Transportation,  Room  7128,  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Richard  Hiuiaux  at  (202) 
366—4565,  regarding  the  agenda  of  this 
public  meeting.  General  information 
about  OPS  programs  may  be  obtained  by 
accessing  OPS's  Internet  home  page  at 
http://ops.dot.gov. 

Information  on  Services  for 
Individuals  with  Disabilities.  For 
information  on  facilities  or  services  for 
individuals  with  disabilities  or  to 
request  special  assistance,  contact  Janice 
Morgan,  (202)  366-2392: 
SUPPLEMENTARY  INFORMATION:  The 
operator  qualification  rules  at  49  CFR 
192.801  (for  gas  pipelines)  and  at  49 
CFR  195.501  (for  hazardous  liquid 
pipelines)  require  every  pipeline 
operator  to  have  and  follow  a  written 
personnel  qualification  program  that 
includes  provisions  to  identify  covered 
tasks  and  to  ensure  that  all  persons 
performing  these  tasks  are  qualified  to 
safely  and  effectively  complete  the 
tasks.  By  October  28,  2002,  all  gas  and 
hazardous  liquid  pipeline  operators 
should  have  completed  the  qualification 
of  all  individuals  performing  covered 
tasks  on  pipeline  facilities. 

On  January  22,  2003,  OPS  will 
conduct  a  public  meeting  to  discuss 
progress  in  implementing  the  operator 
personnel  quaUfication  rule  for  gas  and 
hazardous  liquid  pipelines.  OPS  will 
present  a  detailed  review  of  the 
development  of  the  operator 
qualification  inspection  protocols. 
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The  meeting  will  provide  an 
opportunity  to  review  compliance  with 
the  operator  qualification  rule,  to  clarify 
operator  qualification  requirements,  and 
to  hear  compliance  issues  from  Federal 
and  State  pipeline  safety  persormel, 
industry,  and  the  public.  All  persons 
attending  the  meeting  will  have  an 
opportunity  to  comment  on  operator 
qualification  compliance  issues  and  to 
question  the  expert  panel  on  the  new 
operator  qualification  compliance 
protocols. 

Issued  in  Washington,  DC  on  December  13, 
'  2002. 

Richard  0.  Huriaux, 
Manager,  Regulations,  Office  of  Pipeline 
Safety. 

[FR  Doc.  02-32270  Filed  12-27-02;  4:07  pmj 
BILUNG  CODE  4910-6&-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  219 

[Docket  No.  2001-11213,  Notice  No.  2] 

RIN2130-AA81 

Alcohol  and  Drug  Testing: 
Determination  of  Minimum  Random 
Testing  Rates  for  2003 

agency:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Notice  of  determination. 

SUMMARY:  Using  data  from  Management 
Information  System  annual  reports,  FRA 
has  determined  that  the  2001  rail 
industry  random  testing  positive  rate 
was  0.77  percent  for  drugs  and  0.21 
percent  for  alcohol.  Since  the  industry- 
wide random  drug  testing  positive  rate 
continues  to  be  below  1.0  percent,  the 
Federal  Raihoad  Administrator 
(Administrator)  has  determined  that  the 
minimum  annual  random  drug  testing 
rate  for  the  period  January  1,  2003 
through  December  31,  2003  will  remain 
at  25  percent  of  covered  raihoad 
employees.  Since  the  random  alcohol 
testing  violation  rate  has  remained 
below  0.5  percent  for  the  last  two  years, 
the  Administrator  has  determined  that 
the  minimum  random  alcohol  testing 
rate  will  remain  at  10  percent  of  covered 
railroad  employees  for  the  period 
January  1,  2003  through  December  31, 
2003. 

DATES:  This  notice  of  determination  is 
effective  upon  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lamar  Allen,  Alcohol  and  Drug  Program 
Manager,  Office  of  Safety  Enforcement, 
Mail  Stop  25,  Federal  Railroad 


Administration,  1120  Vermont  Avenue, 
NW.,  Washington,  DC  20005. 
(Telephone:  (202)  493-6313). 
SUPPLEMENTARY  INFORMATION: 

Administrator's  Determination  of  2003 
Random  Drug  and  Alcohol  Testing 
Rates 

In  a  final  rule  published  on  December 
2, 1994  (59  FR  62218),  FRA  announced 
that  it  will  set  future  minimum  random 
drug  and  alcohol  testing  rates  according 
to  the  rail  industry's  overall  positive 
rate,  which  is  determined  using  annual 
railroad  drug  and  alcohol  program  data 
taken  from  FRA's  Management 
Information  System.  Based  on  this  data, 
the  Administrator  publishes  a  Federal 
Register  notice  each  year,  announcing 
the  minimum  random  drug  and  alcohol 
testing  rates  for  the  following  year  (see 
49  CFR  219.602,  608). 

Under  this  performance-based  system, 
FRA  may  lower  the  minimum  random 
drug  testing  rate  to  25  percent  whenever 
the  industry-wide  random  drug  positive 
rate  is  less  than  1.0  percent  for  two 
calendar  years  while  testing  at  50 
percent.  (For  both  drugs  and  alcohol, 
FRA  reserves  the  right  to  consider  other 
factors,  such  as  the  number  of  positives 
in  its  post-accident  testing  program, 
before  deciding  whether  to  lower  annual 
minimum  random  testing  rates).  FRA 
will  return  the  rate  to  50  percent  if  the 
industry-wide  random  drug  positive  rate 
is  1.0  percent  or  higher  in  emy 
subsequent  calendar  year. 

In  1994,  FRA  set  the  1995  minimum 
random  drug  testing  rate  at  25  percent 
because  1992  and  1993  industry  drug 
testing  data  indicated  a  random  drug 
testing  positive  rate  below  1.0  percent; 
since  then  FRA  has  continued  to  set  the 
minimum  random  drug  testing  rate  at  25 
percent  as  the  industry  positive  rate  has 
consistently  remained  below  1 .0 
percent.  In  this  notice,  FRA  aimounces 
that  the  minimum  random  drug  testing 
rate  will  remain  at  25  percent  of  covered 
railroad  employees  for  the  period 
January  1,  2003  through  December  31, 
2003,  since  the  industry  random  drug 
testing  positive  rate  for  2001  was  0.77 
percent. 

FRA  implemented  a  parallel 
performance-based  system  for  random 
alcohol  testing.  Under  this  system,  if  the 
industry-wide  violation  rate  is  less  than 
1.0  percent  but  greater  than  0.5  percent, 
the  rate  will  be  25  percent.  FRA  will 
raise  the  rate  to  50  percent  if  the 
industry-wide  violation  rate  is  1.0 
percent  or  higher  in  any  subsequent 
calendar  year.  FRA  may  lower  the 
minimum  random  alcohol  testing  rate  to 
10  percent  whenever  the  industry-wide 
violation  rate  is  less  than  0.5  percent  for 
two  calendar  years  while  testing  at  a 


higher  rate.  Since  the  industry-wide 
violation  rate  for  alcohol  has  remained 
below  0.5  percent  for  the  last  two  years, 
FRA  is  maintaining  the  minimum 
random  alcohol  testing  rate  at  10 
percent  of  covered  railroad  employees 
for  the  period  January'  1 ,  2003  through 
December  31,  2003. 

This  notice  sets  the  minimum  random 
testing  rates  required  next  year. 
Railroads  remain  free,  as  always,  to 
C9nduct  random  testing  at  higher  rates. 

Issued  in  Washington,  DC,  on  December 
20.  2002. 
Alan  Rutter, 
Administrator. 

|FR  Doc.  02-33108  Filed  12-31-02;  8:45  am] 
BILUNG  COOe  491(M>6-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  """-^^ 

50  CFR  Parts  648 

[Docket  No.  021017239-2322-02  ;  I.D. 
091902F] 

RIN0648-AQ15  ' 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule  and  2003 

specifications. 

summary:  NMFS  aimounces  final  initial 
specifications  for  the  2003  fishing  year 
for  Atlantic  mackerel,  squid,  and 
butterfish  (MSB);  including  an  in-season 
adjustment  provision  for  the  2003 
mackerel  joint  venture  processing  (JVP) 
aimual  specification.  This  action  also 
specifies  a  method  for  carrying  over 
Loligo  squid  Quarter  I  underages  into 
Quarter  III.  The  intent  of  this  final  rule 
is  to  promote  the  development  and 
conservation  of  the  MSB  resource. 
DATES:  Effective  February  3.  2003. 
ADDRESSES:  Copies  of  supporting 
documents  used  by  the  Mid-Atlantic 
Fishery  Management  Council,  including 
the  Environmental  Assessment  (EA)  and 
Regulatory  Impact  Review  (RIR).  Final 
Regulatory  Flexibility  Analysis  (FRFA), 
are  available  from:  Patricia  A.  Kurkul,  • 
Regional  Administrator,  Northeast 
Regional  Office,  NMFS,  One  Blackburn 
Drive,  Gloucester,  MA  01930-2298.  The 
EA/RIR/FRFA  is  accessible  via  the 
Internet  at  http://www.nero.nmfs.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  978- 
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281-9273,  fax  978-281-9135,  e-mail 
paul.h.iones@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Atlantic 
Mackerel,  Squid,  and  Butterfish  Fishery 
Management  Plan  (FMP)  require  NMFS 
to  publish  annual  initial  specifications 
for  maximum  optimum  yield  (Max  OY), 
allowable  biological  catch  (ABC),  initial 
optimum  yield  (lOY),  domestic  annual 
harvest  (DAH),  domestic  annual 


processing  (DAP),  JVP,  and  total 
allowable  level  of  foreign  fishing 
(TALFF)  for  the  species  managed  under 
the  FMP.  In  addition,  regulations 
implemented  under  Framework 
Adjustment  1  to  the  FMP  allow  the 
specification  of  quota  set-asides  to  be 
used  for  research  purposes. 

Proposed  2003  initial  specifications 
were  published  on  October  29,  2002  (67 
FR  65934).  Public  comments  were 
accepted  through  November  27,  2002. 


The  final  specifications  are  unchanged 
fi-om  those  that  were  proposed.  A 
complete  discussion  of  the  development 
of  the  specifications  appears  in  the 
preamble  to  the  proposed  rule  and  is  not 
repeated  here. 

2003  Final  Initial  Specifications 

The  following  table  contains  the  final 
initial  specifications  and  research  set- 
aside  (RSA)  for  the  2003  MSB  fisheries. 


Table  1.  Final  Initial  Annual  Specifications  and  RSA,  in  Metric  Tons  (mt),  for  Atlantic  Mackerel,  Squid,  and 
Butterfish  for  the  Fishing  Year  January  1  through  December  31,  2003 


Specifications 

Squid 

Alantic 

Loligo 

lllex 

Mackerel      ^^     Butterfish 

Max  OY 

ABC 

lOY 

DAH 

DAP 

JVP 

TALFF 

RSA 

26,000 

17,000 

16,872.55 

16,872.5 

16,872.5 

0 

0 

127.5 

•24,000 

24,000 

24,000 

24,000 

24,000 

0 

0 

0 

N/A1 

347.000 

175.0002 

175.0003 

150.000 

10,000^ 

0 

0 

16.000 

7,200 

5,900 

5,900 

51900 

0 

0 

0 

'  Not  applicable. 

2  lOY  may  be  increased  during  tfie  year,  but  the  total  ABC  will  not  exceed  347,000  mt. 

3  Includes  15,000  mt  of  Atlantic  mackerel  recreational  allocation. 

■•  JVP  may  be  increased  up  to  20,000  mt  at  discretion  of  Regional  Administrator. 
5  Excludes  127.5  mt  for  RSA. 


2003  Final  Specifications 

Atlantic  Mackerel 

This  final  rule  specifies  an  Atlantic 
mackerel  JVP  of  10,000  mt  for  the  2003 
fishery,  with  a  possible  increase  of  up 
to  10,000  mt  (for  a  total  JVP  of  up  to 
20,000  mt)  later  in  the  fishing  year, 
should  additional  applications  for  JVP 
be  received.  This  adjustment  would  be 
made  by  NMFS,  in  consultation  with 
the  Council,  through  publication  of 
notification  in  the  Federal  Register.  The 
action  also  specifies  an  Atlantic 
mackerel  DAP  of  150,000  mt  and  a  DAH 
of  175,000  mt,  which  includes  a  15,000- 
mt  recreational  component. 


Four  special  conditions  recommended 
by  the  Council  and  imposed  by  NMFS 
in  previous  years  continue  to  apply  to 
the  2003  Atlantic  mackerel  fishery,  as 
follows:  (1)  JVPs  would  be  allowed 
south  of  37°30'  N.  lat.,  but  river  herring 
bycatch  may  not  exceed  0.25  percent  of 
the  over-the-side  transfers  of  Atlantic 
mackerel;  (2)  the  Administrator, 
Northeast  Region,  NMFS  (Regional 
Administrator)  should  ensure  that 
impacts  on  marine  mammals  are 
reduced  in  the  prosecution  of  the 
Atlantic  mackerel  fishery;  (3)  the 
mackerel  optimum  yield  (OY)  may  be 
increased  during  the  year,  but  it  should 


not  exceed  347,000  nit;  and  (4) 
applications  ft'om  a  particular  nation  for 
an  Atlantic  mackerel  JVP  allocation  for 
2003  may  be  based  on  an  evaluation  by 
the  Regional  Administrator  of  that 
nation's  performances  relative  to 
purchase  obligations  for  previous  years. 

Atlantic  Squids 

Loligo 

This  final  rule  specifies  a  Loligo  squid 
lOY  of  16,898  mt,  which  is  equal  to  ABC 
minus  the  RSA,  and  subdivides  the 
annual  quota  into  quarterly  periods.  The 
2003  quarterly  allocations  are  as 
follows: 


Quarter 


IV 
Total 


(Jan-Mar) 
(Apr-Jun) 
(Jul-Sep) 
(Oct-Dec) 


Per- 
cent 


33.23 
17.61 

17.3 
31.86 

100 


Metric 
Tons' 


5.606.7 
2.971.3 
2,918.9 
5,375.6 
16.872.5 


Re- 
search 
Set- 
aside 


N/A 
N/A 
N/A 
N/A 
127.5 


'  Quarterly  altocations  after  127.5  mt  RSA  deduction. 


Carry-over  of  Quarterly  Quota 
Underages 

In  2002.  by  default,  quarterly 
underages  from  Quarters  II  and  III 
carried  over  into  Quarter  IV,  because 


Quarter  IV  does  not  close  until  95 
percent  of  the  total  annual  quota  has 
been  harvested.  Additionally,  if  the 
Quarter  I  landings  for  Loligo  squid  were 
less  than  70  percent  of  the  Quarter  I 


allocation,  the  underage  below  70 
percent  was  to  be  applied  to  the  Quarter 
III  allocation.  For  2003,  the  Council 
recommended  that,  in  the  event  that  the 
Quarter  I  landings  for  Loligo  squid  are 
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less  than  80  percent  of  the  Quarter  I 
allocation,  the  underage  below  80 
percent  should  be  added  to  the  Quarter 
III  allocation.  In  a  November  20,  2002, 
letter  to  NMFS,  the  Council  confirmed 
its  intent  relative  to  the  transfer  of 
underage  of  Loligo  squid  in  Quarter  I  to 
Quarter  in.  The  Council  believes  the 
proposed  rule  accurately  reflected  the 
intent  of  the  Council  with  regard  to  this 
issue.  Therefore,  this  final  rule  modifies 
the  allocation  method  such  that,  if  the 
Quarter  I  landings  of  Loligo  squid  are 
less  than  80  percent  of  the  Quarter  I 
allocation,  the  underage  below  80 
percent  will  be  added  to  the  Quarter  HI 
allocation. 

Comments  and  Responses 

Three  commenters  conunented  on  a 
total  of  two  issues  in  the  proposed 
specifications. 

Comment  1 :  Three  commenters 
expressed  support  for  the  proposed  zero 
allocation  of  Atlantic  mackerel  TALFF. 

Response  1:  This  final  rule 
implements  the  proposed  zero 
allocation  of  Atlantic  mackerel  TALFF. 

Comment  2:  Two  conunenters 
opposed  the  proposed  Atlantic  mackerel 
JVP  specification  of  10,000  mt  because 
they  believe  shore-based  processors 
would  be  negatively  affected  by  foreign 
joint  ventiues  that  would  compete  with 
the  U.S.  domestic  mackerel  harvest. 

Response  2:  The  Council  relied  on 
testimony  presented  by  domestic 
processors  during  its  May  2,  2002, 
meeting  concerning  their  current  and 
projected  shoreside  processing  capacity 
for  Atlantic  mackerel  in  2003.  While 
domestic  processing  capacity  is 
increasing,  the  Council  believes,  based 
on  the  bestdata  available,  that  the 
capacity  of  the  domestic  fleet  to  harvest 
mackerel  still  exceeds  the  domestic 
processors'  capacity  to  process 
mackerel.  As  a  result,  the  Council 
recommended,  and  NMFS  is 
implementing,  the  10,000-mt  JVP 
allocation  to  provide  additional 
opportimity  for  U.S.  vessels  to  sell 
mackerel. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.  O. 
12866. 

NMFS  prepared  a  FRFA  for  this 
action.  The  FRFA  includes  a  summary 
of  the  analyses  done  in  support  of  these 
specifications.  A  copy  of  the  FRFA  is 
available  from  NMFS  {see  ADDRESSES). 
A  summary  of  the  FRFA  follows: 

The  reasons  why  this  action  is  being 
taken  by  the  agency,  and  the  objectives 
of  this  final  rule  are  explained  in  the 
preamble  to  the  proposed  rule  and  are 
not  repeated  here.  This  action  does  not 


contain  any  coUection-of-information, 
reporting,  recordkeeping,  or  other 
compliance  requirements.  It  does  not 
duplicate,  overlap,  or  conflict  with  any 
other  Federal  rules.  This  action  is  taken 
under  authority  of  the  Magnuson- 
Stevens  Act  and  regulations  at  50  CFR 
part  648. 

Three  comments  were  submitted  on 
the  proposed  rule,  but  none  of  them 
were  specific  to  the  initial  regulatory 
flexibility  analysis.  However,  two 
individuals  commented  on  the 
economic  impacts  of  the  measures  on 
the  fishing  industry;  NMFS  has 
responded  to  those  comments 
(Comment  2)  in  the  Comments  and 
Responses  section  of  the  preamble  to 
this  final  rule.  No  changes  were  made  to 
the  final  rule  as  a  result  of  the 
comments  received. 

The  numbers  of  potential  fishing 
vessels  in  the  2003  fisheries  are  384  for 
Loligo  squid/butterfish,  73  for  lllex 
squid,  2,242  for  Atlantic  mackerel,  and 
1,828  vessels  with  incidental  catch 
permits  for  squid/butterfish.  All  of  the 
vessels  are  considered  small  entities. 
Many  vessels  participate  in  more  than 
one  of  these  fisheries;  therefore,  the 
numbers  are  not  additive.  The  final 
DAH  specifications  of  175,000  mt  for 
Atlantic  mackerel,  24,000  mt  for  lllex 
squid,  and  5,900  mt  for  butterfish 
represent  no  constraint  on  vessels  in 
these  fisheries.  The  level  of  landings 
allowed  under  the  final  specifications 
for  2003  has  not  been  achieved  by 
vessels  in  these  fisheries  in  recent  years. 
Absent  such  a  constraint,  no  impacts  on 
revenues  are  expected  as  a  result  of  the 
final  action. 

From  1997-2001,  Loligo  squid 
landings  averaged  16,771  mt  aimually.  If 
the  2003  final  DAH  specification  of 
16,872.5  mt  for  Loligo  squid  is  achieved, 
there  would  be  an  increase  in  catch  and 
revenue  in  the  Loligo  squid  fishery 
relative  to  the  average  landings  from 
1997-2001.  One  alternative  would  have 
set  ABC,  DAH,  DAP.  and  lOY  at  18,300 
mt.  Under  this  alternative,  the  quota 
would  be  specified  at  a  level  that  is 
1,300  mt  higher  than  is  specified  by  the 
overfishing  definition  control  rule  in  the 
FMP.  Since  the  stock  would  not  be 
protected  from  overfishing  under  this 
alternative,  some  negative  economic  and 
social  impacts  could  be  expected  from 
this  alternative  in  the  long  term,  if  the 
stock  did  become  overfished.  The  vessel 
owners,  crews,  dealers,  processors  and 
fishing  communities  associated  with 
these  ports  would  be  expected  to  be 
affected  the  most  by  this  alternative 
when  compared  to  the  final  2003  annual 
specifications  for  Loligo.  This  action 
also  modifies  the  provision  for  carrying 
over  Quarter  I  Loligo  squid  underages. 


Under  the  new  measure.  Loligo  squid 
Quarter  I  underages  less  than  80  percent 
of  the  Quarter  I  allocation  would  be 
applied  to  Quarter  III.  Currently,  all 
underages  from  Quarter  I  less  than  70 
percent  are  applied  to  the  Quarter  III 
allocation.  By  making  the  increased 
underage  available  during  Quarter  HI, 
Loligo  squid  permit  holders  could 
continue  to  fish  during  a  time  when  that 
quarter  may  have  otherwise  been  closed. 
This  could  provide  an  added  economic 
benefit  to  fishers  diu-ing  Quarter  III. 
However,  because  this  provision  would 
only  shift  a  limited  amoimt  of  quota 
fi^om  one  period  to  another,  and  does 
not  modify  the  Loligo  squid  annual 
quota,  no  overall  change  in  revenue  is 
expected. 

One  alternative  considered  for  the 
Atlantic  mackerel  fishery  was  to  set  the 
2003  specifications  at  the  same  level  as 
2002  (ABC  =  347.00  mt,  lOY  =  85,000 
mt,  DAH  =  85.000  mt.  DAP  =  50.000  mt, 
JVP  =  20,000  mt  and  TALFF  =  0  mt). 
This  alternative  would  have  increased 
JVP  by  10,000  mt  and  decreased  DAP  by 
100,000  mt.  This  alternative  was 
rejected  because  of  concerns  associated 
with  the  potential  for  rapid  expansion  of 
the  shoreside  processing  sector  of  this 
industry  in  2003.  If  rapid  expansion  of 
the  processing  sector  did  occur  early  in 
2003,  and  landings  exceeded  85,000  mt, 
an  inseason  adjustment  to  lOY  would  be 
necessary.  However,  the  majority  of 
mackerel  landings  occur  from  January 
through  March,  and  it  is  unlikely  that  an 
inseason  adjustment  could  be  made  in 
time  for  quota  to  be  available  to  the 
industry  for  that  period.  The  result 
would  be  the  unnecessary  closing  of  the 
fishery  that  could  resuH  in  negative 
economic  and/or  social  impacts  to  the 
U.S.  mackerel  industry.  Some  or  all  of 
the  vessel  owners,  crews,  dealers, 
processors  or  fishing  communities 
associated  with  the  Atlantic  mackerel 
fishery  could  be  adversely  affected  by 
maintaining  the  2002  annual 
specifications  for  Atlantic  mackerel  in 
2003. 

For  lllex  squid,  one  alternative  ^ 
considered  would  have  set  Max  OY, 
ABC,  lOY,  DAH,  and  DAP  at  30.000  mt. 
This  specification  would  be  far  in 
excess  of  recent  landings  in  this  fishery. 
Therefore,  there  would  be  no  constraints 
and,  thus,  no  revenue  reductions, 
associated  with  these  specifications. 
However,  the  alternative  was  found 
unacceptable  because  an  ABC 
specification  of  30.000  mt  may  not 
prevent  overfishing  in  years  of  moderate 
to  low  abimdance  of  lllex  squid. 

For  butterfish,  the  Council  considered 
two  alternatives;  the  first  set  a  Max  OY 
of  16.000  mt  and  an  ABC.  lOY.  DAH, 
and  DAP  of  7,200  mt,  and  the  second  set 
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a  Max  OY  of  16,000  mt  and  a  ABC.  lOY, 
DAH,  and  DAP  at  10,000  mt.  These 
specifications  far  exceed  recent  harvests 
in  the  butterfish  fishery  and  would  not 
constrain  or  impact  the  industry; 
however,  they  could  lead  to  overfishing 
of  the  stock  and,  thus,  were  rejected. 
Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  states  that,  for  each  rule 
or  group  of  related  rules  for  which  an 
agency  is  required  to  prepare  a  FRFA, 
the  agency  shall  publish  one  or  more 
guides  to  assist  small  entities  in 
complying  with  the  rule,  and  shall 
designate  such  publications  as  "small 
entity  compliance  guides."  The  agency 
shall  explain  the  actions  a  small  entity 
is  required  to  take  to  comply  with  a  rule 
or  group  of  rules.  As  part  of  this 
rulemaking  process,  a  letter  to  permit 
holders  that  also  serves  as  the  small 
entity  compliance  guide  (the  guide)  was 
prepared.  Copies  of  this  final  rule  are 
available  from  the  Northeast  Regional 
Office,  and  the  guide,  i.e.,  permit  holder 
letter,  will  be  sent  to  all  holders  of 
permits  issued  for  the  mackerel,  squid, 
and  butterfish  fisheries.  The  guide  and 
this  final  rule  will  be  available  upon 
request  (see  ADDRESSES). 

List  of  Subiects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated;  December  24,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Ser\'ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.21,  paragraph  (f)(3)  is 
revised  to  read  as  follows: 

§  648.21     Procedures  for  determining  initial 
annual  amounts. 

*         *         *         *'        *■ 

(f)*  *  * 

(3)  Begiruiing  January  1,  2003,  if 
commercial  landings  in  Quarter  I  are 
determined  to  be  less  than  80  percent  of 
the  Quarter  I  quota  allocation,  any 
remaining  Quarter  I  quota  that  is  less 
than  80  percent  will  be  reallocated  to 
Quarter  III  (e.g.,  if  the  Quarter  I  quota 
was  100,000  lb  (220,462  kg)  and  50,000 
lb  (110,231  kg)  was  landed,  then  the 
remaining  Quarter  I  quota,  up  to  80 
percent,  or  30,000  lb  (66,139  kg),  would 
be  reallocated  to  Quarter  III.  A  balance 


of  20  percent,  or  20,000  lb  (44,092  kg), 
would  remain  in  Quarter  I). 

***** 

[FR  Doc.  02-33038  Filed  12-31-02;  8:45  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  021122284-2323-02;  1.0. 
11 0602  A] 

RIN  0648-AQ30 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder,  Soup,  and 
Black  Sea  Bass  Fisheries;  2003 
Specifications 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule,  final  2003 
specifications,  and  preliminary 
commercial  quota  adjustment; 
notification  of  2003  commercial  summer 
flounder  quota  harvest  for  the  states  of 
Maine  and  Delaware. 

summary:  NMFS  issues  final 
specifications  for  the  2003  summer 
flounder,  scup,  and  black  sea  bass 
fisheries  and  makes  preliminary 
adjustments  to  the  2003  commercial 
quotas  for  these  fisheries.  This  final  rule 
specifies  allowed  harvest  limits  for  both 
commercial  and  recreational  fisheries, 
as  well  as  other  commercial 
management  measures,  including  scup 
and  black  sea  bass  possession  limits  and 
scup  observer  coverage.  This  action  also 
prohibits  federally  permitted 
commercial  vessels  from  landing 
summer  flounder  in  the  States  of  Maine 
and  Delaware  in  2003.  Regulations 
governing  the  summer  flounder  fishery 
require  publication  of  this  notification 
to  advise  these  states.  Federal  vessel 
permit  holders,  and  Federal  dealer 
permit  holders  that  no  commercial 
quota  is  available  for  landing  summer 
flounder  in  Maine  and  Delaware  in 
2003.  The  intent  of  this  action  is  to 
establish  allowed  2003  harvest  levels 
and  other  measures  to  attain  the  target 
fishing  mortality  or  exploitation  rates,  as 
specified  for  these  species  in  the 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Fishery  Management  Plan  (FMP). 
DATES:  The  2003  final  specifications  are 
effective  from  January  2,  2003  through 
December  31,  2003.  The  prohibition  on 
landings  of  summer  flounder  in  Maine 
and  Delaware  by  Federal  permit  holders 


is  effective  0001  hours  January  1,  2003, 
through  2400  hours  December  31,  2003. 
Amendments  to  sections  648.14(a)(122), 
648.14(a)(127),  648.122(a),  648.122(b), 
and  648.122(d)  require  approval  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  reduction 
Act  (PRA).  When  OMB  approval  is 
received  ,  the  effective  date  will  be 
announced  in  the  Federal  Register. 
ADDRESSES:  Copies  of  supporting 
documents  used  by  the  Summei:  ,_ 

Flounder,  Scup,  and  Black  Sea  Bass 
Monitoring  Conunittees;  the 
Environmental  Assessment,  Regulatory 
Impact  Review,  Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA); 
and  the  Essential  Fish  Habitat 
Assessment  are  available  from  Patricia 
A.  Kurkul,  Regional  Administrator, 
Northeast  Region,  National  Marine 
Fisheries  Service,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298.  The  EA/ 
RIR/FRFA  is  also  accessible  via  the 
Internet  at  http://www.nero.nmfs.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin,  Fishery  Policy 
Analyst,  (978)  281-9279,  fax  (978)  281- 
9135,  e-mail 
sarah.mclaughlin@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  summer  flounder,  scup,  and 
black  sea  bass  fisheries  are  managed 
cooperatively  by  the  Atlantic  States 
Marine  Fisheries  Commission 
(Commission)  and  the  Mid-Atlantic 
Fishery  Management  Council  (Council), 
in  consultation  with  the  New  England 
and  South  Atlantic  Fishery  Management 
Councils.  The  management  units 
specified  in  the  FMP  include  summer 
flounder  (Paralichthys  dentatus)  in  U.S. 
waters  of  the  Atlantic  Ocean  from  the 
southern  border  of  North  Carolina 
northward  to  the  U.S. /Canada  border, 
and  scup  [Stenotomus  chrysops)  and 
black  sea  bass  (Centroprisiis  striata)  in 
U.S.  waters  of  the  Atlantic  Ocean  from 
35°13.3'  N.  lat.  (the  latitude  of  Cape 
Hatteras  Lighthouse,  Buxton,  NC) 
northward  to  the  U.S. /Canada  border. 
Implementing  regulations  for  these 
fisheries  are  found  at  50  CFR  part  648, 
subparts  A,  G  (summer  flounder),  H 
(scup),  and  I  (black  sea  bass). 

Pursuant  to  §§  648.100  (summer 
flounder),  648.120  (scup),  and  648.140 
(black  sea  bass),  the  Administrator, 
Northeast  Region,  NMFS,  (Regional 
Administrator)  implements  measures  for 
the  fishing  year  intended  to  achieve  the 
annual  targets  set  forth  for  each  species 
in  the  FMP,  specified  either  as  a  fishing 
mortality  rate  (F)  or  as  an  exploitation 
rate  (the  proportion  of  fish  available  at 
the  beginning  of  the  year  that  are 
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removed  by  fishing  during  the  year). 
Once  the  catch  limits  are  established, 
they  are  divided  into  quotas  based  on 
formulas  contained  in  the  FMP.  The 
management  measiues  (e.g.,  commercial 
quotas,  recreational  harvest  limits, 
minimiun  mesh  requirements', 
minimum  fish  sizes,  possession  limits, 
and  other  gear  restrictions)  are 
summarized  below,  by  species.  Detailed 
backgroimd  information  regarding  the 
status  of  the  summer  flounder,  scup, 
and  black  sea  bass  stocks  and  the 
development  of  the  2003  specifications 
for  these  species  was  provided  in  the 
proposed  specifications  (67  FR  70904, 
November  27,  2002).  That  information  is 
not  repeated  here.  NMFS  makes  three 
corrections  to  the  text  published  in  the 
proposed  2003  specifications  in  this 
final  rule.  The  term  V2  Bm>,y  used  for 
summer  flounder  and  scup  indicates  the 
biomass  threshold  below  which  the 
stock  is  considered  overfished.  This 
term  was  inadvertently  published  as 
Bmsy  in  the  proposed  specifications  (Bmsy 
is  the  biomass  level  at  which  maximum 
sustainable  yield  (MSY)  can  be 
achieved),  but  because  an  accurate 
numeric  range  of  yields  at  V2  Bmsy  was 
included,  the  information  was  not 
misleading.  The  2003  commercial  scup 
quotas  by  period  (with  research  set- 
aside  deducted)  are  corrected  to  reflect 
the  percent  share  of  the  total  quota  less 
the  research  set-aside;  the  changes  are 
slight,  measuring  less  than  one  perceht 
of  the  published  figure  in  each  case. 
Finally,  as  discussed  in  greater  detail 
below,  the  cost  to  a  fishing  vessel  of  one 
at-sea  observer  day  is  estimated  to  be 


approximately  $600,  subject  to 
finalization  of  observer  program  details, 
which  would  be  paid  by  the  vessel 
owner  intending  to  fish  in  the  scup  Gear 
Restricted  Areas  (GRAs)  under  the  scup 
GRA  Exemption  Program  (see  below  for 
additional  information). 

NMFS  will  establish  the  2003 
recreational  management  measures  for 
summer  flounder,  scup,  and  black  sea 
bass  by  publishing  a  proposed  and  final 
rule  in  the  Federal  Register  at  a  later 
date,  following  receipt  of  the  Council's 
recommendations  as  specified  in  the 
FMP. 

Summer  Flounder 

The  FMP  specifies  a  target  F  for  2003 
of  Fmax.  that  is,  the  level  of  fishing  that 
produces  maximum  yield  per  recruit. 
The  best  available  scientific  information 
indicates  that  Fmax  is  currently  equal  to 
0.26  (equal  to  an  exploitation  rate  of 
about  22  percent  from  fishing).  The 
Total  Allowable  Landings  (TAL) 
associated  with  the  target  F  is  allocated 
60  percent  to  the  commercial  sector  and 
40  percent  to  the  recreational  sector. 
The  commercial  quota  is  allocated  to  the 
coastal  states  based  upon  percentage 
shares  specified  in  the  FMP.  The 
recreational  harvest  limit  is  specified  on 
a  coastwide  basis.  Recreational 
measures  will  be  the  subject  of  a 
separate  rulemaking  early  in  2003. 

This  final  rule  implements  the 
specifications  contained  in  the  proposed 
rule.  This  implementation  results  in  a 
23.3-million  lb  (10,569-mt)  siunmer 
flounder  TAL,  which  is  allocated  13.98 
million  lb  (6,341  mt)  to  the  commercial 


sector  and  9.32  million  lb  (4,227  mt)  to 
the  recreational  sector.  This  TAL  was 
determined  by  the  Council's  Summer 
Flounder  Monitoring  Committee  (MC)  to 
have  at  least  a  50-percent  probability  of 
achieving  the  target  F  (0.26)  that  is 
specified  in  the  FMP  if  the  2002  TAL 
and  anticipated  discard  levels  are  not 
exceeded. 

The  proposed  rule  reflected  the 
Council's  and  Board's  recommendation 
to  set  aside  91,163  lb  (41.4  mt)ofthe 
summer  flounder  TAL  for  research 
activities.  The  research  set-aside  process 
included  the  publication  of  a  Request 
for  Proposals  that  solicited  proposals  for 
2003,  based  upon  the  research  priorities 
identified  by  the  Council  (67  FR  13602, 
March  25,  2002).  The  deadline  for 
submission  of  proposals  was  May  13, 
2002.  The  Council  recommended  the 
approval  of  two  research  projects  that 
would  utilize  the  full  summer  floimder 
research  quota.  The  summer  flounder 
TAL  having  been  adjusted  to  reflect  this 
research  set-aside,  is  divided  into  a 
commercial  quota  of  13.92  million  lb 
(6,314  mt)  and  a  recreational  harvest 
limit  of  9.28  miUion  lb  (4.209  mt).  If  any 
of  these  projects  is  not  approved  by  the 
NOAA  Grants  Office,  the  research  quota 
associated  with  the  disapproved 
proposal(s)  will  be  restored  to  the 
siunmer  flounder  TAL  through 
publication  of  a  notice  in  the  Federal 
Register  by  NMFS. 

Table  1  presents  the  final  2002 
commercial  summer  flounder  quota  for 
each  state,  the  reported  2002  landings 
for  each  state  through  October  31,  2002. 
and  the  resultant  2002  quota  overages. 


Table  1  .—Summer  Flounder  Preliminary  Commercial  2002  Landings  by  State 


state 


ME. 

NH. 

MA. 

Rl.. 

CT 

NY 

NJ  . 

DE 

MD 

VA 

NC 


::si.. 


Total" 


2002  Quota ' 


\b' 


(12,938) 
67 
938,765 
,286,310 
329,044 
,114,800 
,438,217 
(43,647) 
297,266 
,107,619 
,001,133 


14,456,636 


kg  2.; 


(5,868) 

30 

425,817 

1 ,037,053 
149,252 
505,665 

1,105,957 
(19,798) 
134,838 

1,409,592 

1,814,883 


6,557,421 


Reported  2002  landings 
through  10/31/02 


lb 


575 

22 

981,263 

2,490,431 

342,227 

946,584 

2,373,209 

4,439 

268,574 

3,183,643 

3,808,380 


14,399,347 


kg  = 


261 
10 

445,098 
1,129,652 

155,233 

429,368 

1,076,481 

2,014 

121,824 
1,444,091 
1,727,470 


Preliminary  2002  overage 


6,531,501 


13,513 
0 

42,498 
204.121 

13,183 
0 
0 

48,086 
0 

76,024 
0 


397,425 


kg= 


6,129 
0 

19,277 

92,589 

5,980 

0 

0 

■21,812 
0 

34,484 
0 


180,271 


1  Reflects  quotas  as  published  on  December  26,  2001  (66  FR  66348). 

2  Parentheses  indicate  a  negative  number.  e 
3Kiloqrams  are  as  converted  from  pounds  and  may  not  necessarily  add  due  to  rounding.                                                                 ^..,,    ^ 
"Total  quota  is  the  sum  of  all  states  having  allocation.  A  state  with  a  negative  number  has  an  allocation  of  zero  (0).  Total  quota  and  total  land- 
ings do  not  equal  the  overage  because  they  reflect  positive  quota  balances  in  several  states. 
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Based  upon  2002  landings  through 
October  31,  2002,  NMFS  adjusts  the 
2003  commercial  quotas  for  2002  quota 
overages.  The  commercial  summer 


flounder  percent  share,  2003  initial 
quota  (with  and  without  the  research 
set-aside  deduction),  2002  quota 
overages,  and  the  adjusted  quotas  (with 


and  without  the  research  set-aside 
deduction)  for  2003,  by  state,  are 
presented  in  Table  2. 


Table  2.— Final  State-by-State  Commercial  Summer  Flounder  Allocations  for  2003 


Percent 
share 

2003  Initial  quota 

2003  Initial  quota,  less 
research  set-aside 

2002  Quota  overages 
(through  10/31/02)2 

Adjusteci  2003  quotas 

Adjusted  2003  quota, 
less  research  set-aside 

State 

lb 

kg' 

lb 

kg' 

lb 

kg' 

lb 

kg' 

lb 

kg' 

ME 

NH  

MA  

Rl  

CT : 

NY  

NJ  ". 

DE  

MD  

VA .: 

NC  

0.04756 
000046 
682046 

15.68298 
2.25708 
764699 

16.72499 
0.01779 
203910 

21.31676 

27.44584 

6.649 

64 

953.502 

2.192,485 

315,540 

1,069,051 

2,338,158 

2.487 

285,067 

2.980,089 

3,836.936 

3,016 

29 

432.501 

994,494 

143,127 

484,914 

1,060,571 

1,128 

129,304 

1,351,746 

1,740,405 

6.623 

64 

949.772 

2.183.907 

314.306 

1.064,869 

2,329,010 

2,477 

283,951 

2,968,429 

3,821 ,924 

3,004 

29 

430,809 

990,603 

142,567 

483.016 

1.056.421 

1,124 

128,798 

1 ,346,457 

1,733,596 

13.513 
0 

42.498 
204.121 

13,183 
0 
0 

48,086 
0 

76,024 
0 

6.129 
0 

19.277 

92.589 

5.980 

0 

0 

21.812 
0 

34.484 
0 

(6.864) 
64 

911,004 
1.988,364 

302,357 
1,069,051 
2„%38,158 

(45,599) 

285,067 
2,904,065 
3.836.936 

(3.113) 

29 

413.229 

901.916 

137,148 

484,918 

1,060,582 

(20,684) 

129,306 

1.317.275 

1.740.423 

(6.890) 
64 

907.274 
1 .979.786 

301.123 
1,064.869 
2,329,010 

(45,609) 

283,951 
2,892,405 
3,821 ,924 

(3,125) 

29 

411,537 

898,025 

136,588 

483.021 

1,056,432 

(20,688) 

128,799r 

1,311,986 

1.733.613 

Total"  

100.00 

13,980,028 

, 1 

6,341,235 

13,925.332 

6,316.424 

397,425 

180.271 

13,582.603 

6.161.029 

13.527,907 

6.136,218 

'  Kiloqrams  are  as  converted  from  pounds  and  may  not  necessarily  add  due  to  rounding 

2  For  Maine  and  Delaware,  Includes  continued  repayment  of  overharvest  from  2001. 

s  Parentheses  indicate  a  negative  number. 

"Total  quota  is  the  sum  of  all  states  having  allocation.  A  state  with  a  negative  number  has  an  allocation  of  zero  (0). 


The  Commission  has  established  a 
system  whereby  1 5  percent  of  each 
state's  quota  may  be  voluntarily  set 
aside  each  year  to  enable  vessels  to  land 
an  incidental  catch  allowance  after  the 
directed  fishery  has  been  closed.  The 
intent  of  the  incidental  catch  set-aside  is 
to  reduce  discards  by  allowing 
fishermen  to  land  summer  flounder 
caught  incidentally  in  other  fisheries 
during  the  year,  while  ensuring  that  the 
state's  overall  quota  is  not  exceeded. 
These  Commission  set-asides  are  not 
included  in  these  2003  final 
specifications  because  NMFS  does  not 
have  authority  to  establish  such 
subcategories. 

Maine  and  Delaware  Summer  Flounder 
Closures 

Table  2  above  indicates  that,  for  the 
States  of  Maine  and  Delaware,  the 
amount  of  the  2002  summer  flounder 
quota  overage  (inclusive  of  overharvest 
from  2001)  is  greater  than  the  amount  of 
commercial  quota  allocated  to  those 
states  for  2003.  As  a  result,  there  is  no 
quota  available  for  2003  in  either  Maine 
or  Delaware.  The  regulations  at 
§  648.4(b)  provide  that  Federal  permit 
holders  agree,  as  a  condition  of  their 
permit,  must  not  land  summer  flounder 
in  any  state  that  the  Regional 


Administrator  has  determined  no  longer 
has  conunercial  quota  available  for 
harvest.  Therefore,  effective  January  1, 
2003,  landings  of  summer  flounder  in 
Delaware  and  Maine  by  vessels  holding 
conunercial  Federal  fisheries  permits 
are  prohibited  for  the  2003  calendar 
year,  unless  additional  quota  becomes 
available  through  a  quota  transfer  and  is 
announced  in  the  Federal  Register. 
Federally  permitted  dealers  are  advised 
that  they  may  not  purchase  summer 
flounder  from  federally  permitted 
vessels  that  land  in  Maine  or  Delaware 
for  the  2003  calendar  year,  unless 
additional  quota  becomes  available 
through  a  transfer. 

Scup 

The  target  exploitation  rate  for  scup  in 
2003  is  21  percent.  The  FMP  allocates 
78  percent  of  the  total  allowable  catch 
(TAC)  associated  with  the  exploitation 
rate  to  the  commercial  sector  and  22 
percent  of  the  TAC  to  the  recreational 
sector.  Scup  discard  estimates  are 
deducted  from  both  sectors'  TACs  to 
establish  TALs  for  each  sector.  The 
commercial  TAL  is  then  allocated  on  a 
percentage  basis  to  three  quota  periods, 
as  specified  in,  the  FMP:  Winter  I 
(January-ApriM — 45.11  percent; 
Summer  (May-jpctober) — 38.95  percent; 


and  Winter  II  (November-  December) — 
15.94  percent.  The  recreational  harvest 
limit  is  allocated  on  a  coastwide  basis. 
Recreational  measures  will  be  the 
subject  of  a  separate  rulemaking  early  in 
2003. 

This  final  rule  implements  the  annual 
quota  specifications  contained  in  the 
proposed  rule.  This  implementation 
results  in  a  18.65-million  lb  (8,459-mt) 
scup  TAC  and  in  a  16.5-million  lb 
(7,484-mt)  TAL.  Three  research  projects 
that  would  utilize  the  full  scup  research 
quota,  66,650  lb  (30.2  mt),  have  been 
recommended  for  approval.  The  scup 
TAL,  having  been  adjusted  to  reflect  this 
research  set-aside,  is  divided  into  a 
commercial  quota  of  12.42  million  lb 
(5,634  mt)  and  a  recreational  harvest 
limit  of  4.01  million  lb  (1,819  mt).  If  any 
of  these  projects  is  not  approved  by  the 
NOAA  Grants  Office,  the  reseeirch  quota 
associated  with  the  disapproved 
proposal(s)  will  be  restored  to  the  scup 
TAL  through  publication  of  a  notice  in 
the  Federal  Register  by  NMFS. 

Table  3  presents  the  final  2002 
commercial  scup  quota  for  each  period, 
the  reported  2002  landings  for  the  2002 
Winter  I  emd  Summer  periods,  and  the 
resultant  2002  quota  overages. 


Table  3.— Scup  Preliminary  2002  Commercial  Landings  by  Quota  Period  and  2002  Overages 


2()02  Quota ' 

Reported  2002  landings 
through  10/31/02 

Preliminary  overages  as 
of  10/31/02 

Quota  period 

7 

kg  2 

lb 

kg  2 

lb 

kg  2 

Winter  1 

Summer 

3,317,300 
a;556,595 

1 ,595,420 
1,159,652 

3.159,999 
2,959.349 

1 ,433,366 
1 ,342,352 

0 
402.754 

0 
182.688 
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Table  3.- 

-Scup  Preliminary  2002  Commercial  Undings  by  Quota  Period  and  2002  Overages— Continued 

Quota  period 

2002  Quota  1 

Reported  2002  landings 
ttirough  10/31/02 

Preliminary  overages  as 
of  10/31/02 

>  lb 

kg  2 

lb 

kg2 

lb 

kg2      . 

\lvinterll 

1,179,502 

535,019 

n/a3 

n/a3 

n/a3 

n/a3 

Total 

7,253,397 

3,290,091 

6,119,351 

2.775,723 

1  Winter  I  and  Summer  Quotas  as  published  on  December  26,  2001  (66  FR  66348);  Winter  II  quota  as  puWistied  on  July  31.  2002  (67  FR 
49621). 


2  Kilograms  are  as  converted  from  pounds  and  may  not  necessarily  add  due  to  rounding. 

3  Not  applicable. 


Table  4  presents  the  commercial  scup 
'percent  share,  2003  TAG,  projected 
discards,  2003  initial  quota  (with  and 
without  the  research  set-aside 
deduction),  and  possession  limits.  To 
achieve  the  commercial  quotas,  this 
final  rule  implements  a  Winter  I  period 


(January-April)  per  trip  possession  limit 
of  15,000  lb  (6.8  mt),  and  a  Winter  II 
period  (November-DecemberJ  per  trip 
possession  limit  of  1,500  lb  (680  kg). 
The  Winter  I  per  trip  possession  limit 
will  be  reduced  to  1,000  lb  (454  kg) 
when  80  percent  of  the  commercial 


quota  allocated  to  that  period  is 
projected  to  be  harvested.  See  Response 
to  Comment  1  (below)  for  additional 
information  about  the  Winter  I 
possession  limit. 


Table  4.— Initial  Commercial  Scup  Quota  Allocations  for  2003  by  Quota  Period 


Penod 

Percent 
share 

Total  allowable  catch 

Discards 

Initial  quota  w/o  research 
set-aside 

Initial  quota.  Ies$  reseiuch 
set-aside 

Possessior>  hmils 
(per»ipl» 

,1b 

Kg' 

lb 

t<9' 

lb 

kg' 

lb 

kg' 

lb 

kg- 

Winter  1  

Summer 

Winter  II .• 

45.11 
38.95 
15.94 

6.562.152 
5.666.056 
2,318,792 

2,976,542 
2,570,080 
1.051.786 

936.935 
808,991 
331.074 

424,987 
366,952 
150,173 

5,625.217 
4.857,065 
1,987,718 

2,551,555 

2,203,128 

901,614 

5.602,495 
4,837,445 
1,979,689 

2,541.275 

2,194,251 

897.981 

15.000 
n/a  = 
1,500 

6,804 

rva^ 
680 

Total  

100.00 

14,547,000 

6,598,408 

2,077,000 

942.111 

12.470,000 

5,656,297 

12,419,629 

5,633,507 

- 

'  Kilograms  are  as  converted  from  pounds  and  may  not  necessarily  add  due  to  rounding.                 ^,     „ 

2  The  Winter  1  landing  limit  will  drop  to  1 ,000  lb  (454  kg)  upon  attainment  of  80  percent  of  tt)at  penod  s  allocation 

3  Not  applicable. 

Table  5  presents  the  initial  2003              commercial  quota  overages  for  Winter  I      2002 ,  and  the  adjusted  2003  commercial 
fcommercial  scup  quota  allocations  (with    and  Summer  periods,  as  of  October  31 ,       scup  quotas,  by  period, 
the  research  set-aside  deductions),  2002 

Table  5.— Final  2003  Commercial  Scup  Quota  Allocations  by  Period 

Quota  period 

2003  initial  quota,  less 
research  set-aside 

2002  quota  overages 
through  10/31/02 

2003  Adjusted  quota 

lb 

lb 

kg' 

lb 

kg' 

kg' 

uvinter  i                                      

5,602,495 
4,837,445 
1,979,689 

2,541,275 

2,194,251 

897,981 

0 

402,754 

2n/a 

0 

182,688 

2n/a 

5,602,495 
4,434,691 
1,979,689 

2.541.275 

Summer                 

2,011,563 

Winter  II 

897,981 

Total  ■ 

12,41,9,629 

5,633,507 

T- 

402,754 

182,688 

12,016,875 

5,450.819 

'  Kilograms  are  as  c 
2  Not  applicable. 

Scup  Gear  Restrictc 

In  the  preamble  ti 
NMFS  explained  th 
disapproval  of  the  C 
recommendation  to 
for  non-exempt  spe 
in  the  GRAs,  provic 
modified  trawl  nets 
consistent  with  Atl. 
Cooperative  Statist! 
observer  standards, 
continues  to  apply 
here.  In  the  propose 
requested  comment 

onverted  frc 

id  Areas  1 

3  the  prop 
e  reasons 
Council's 

allow  ves 
cies  with 
led  that  th 

and  c£UT> 
mtic  Coas 
cs  Progra] 

That  ratit 
and  is  not 
3d  rule,  N] 

on  an  alt 

)m  pounds 

GRAs) 

osed  rule 
for  its 

sels  to  fis 
small  mes 
ey  use 
r  observer 
tal 

Ti  (ACCSF 
jnale 
repeated 
MFS 
emative 

and  may  not  necessarily  add  due  to  rounding. 

whereby  all  vessels  fishing  for  non-             made  through  a  phone  call  and  that 
exempt  species  [Loligo  squid,  black  sea       NMFS  issue  a  Letter  of  Authori2ation  to 
bass,  and  silver  hake  (whiting))  with           each  participating  vessel.  Obtaining  and 
mesh  less  than  the  minimum  mesh  size       paying  for  the  observer  would  be  the 
required  to  fish  for  scup  (specified  at           responsibility  of  the  participating 

h     §  648.123)  in  the  GRAs  (described  at            vessel.  NMFS  clarifies  in  this  final  rule 

h     §648.122)  for  any  portion  of  a  trip               that  the  cost  to  the  fishing  vessel  of  one 
would  be  required  to  use  modified  trawl     at-sea  observer  day  is  estimated  to  be 

s?    gear  (possessing  an  escapement                   approximately  $600.  subject  to 

extension  of  45  meshes  of  5.5-inch               finalization  of  observer  program  details. 

•)      (13.97-cm)  square  mesh  between  the            which  would  be  paid  by  the  vessel 
body  of  the  net  and  the  codend),  and          owner  intending  to  fish  in  the  GRAs. 
also  would  be  required  to  rarrv  a  NMFS-    The  proposed  rule  indicated  an  estimate 
certified  observer.  The  alternative               of  $1 ,150  per  observer  day,  but  this 
would  require  an  initial  enrollment  be        figure  reflected  the  total  program  costs 

•                                                                                              *                                           * 

ft 
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per  at-sea  observer  day,  including 
administrative  and  other  costs 
associated  with  the  observer  program 
that  will  be  paid  for  by  NMFS. 

Black  Sea  Bass 

Amendment  9  to  the  FMP,  which  was 
approved  in  1996,  established  a 
recovery  schedule  to  reduce  overfishing 
on  black  sea  bass  over  an  8-year 
timeframe.  In  2003,  the  target 
exploitation  rate  is  scheduled  to  drop 
from  37  percent  to  25  percent,  which  is 
the  exploitation  rate  associated  with 
F,„i,  (0.32).  The  FMP  allocates  49 
percent  of  the  TAL  associated  with  the 
exploitation  rate  to  the  commercial 
sector  and  51  percent  of  the  TAL  to  the 


recreational  sector.  The  commercial 
TAL  then  is  divided  on  a  coastwide 
basis  into  four  quarterly  periods: 
Quarter  1  (January-March) — 38.64 
percent;  Quarter  2  (April-June) — 29.26 
percent;  Quarter  3  (July-September) — 
12.33  percent;  and  Quarter  4  (October- 
December) — 19.77  percent.  The 
recreational  TAL  is  specified  as  a 
coastwide  harvest  limit.  Recreational 
measures  will  be  the  subject  of  a 
separate  rulemaking  early  in  2003. 

This  final  rule  implements  the 
specifications  contained  in  the  proposed 
rule.  This  implementation  results  in  a 
TAL  of  6.8  million  lb  (3,084  mt).  Three 
research  projects  that  would  utilize  the 
full  black  sea  bass  research  quota  have 


been  recommended  for  approval  by  the 
Council.  The  black  sea  bass  TAL,  having 
been  adjusted  to  reflect  this  research  set- 
aside,  is  divided  into  a  commercial 
quota  of  3.3  million  lb  (1,496  mt)  and 
a  recreational  harvest  limit  of  3.43 
million  lb  (1,557  mt).  If  any  of  these 
projects  is  not  approved  by  the  NOAA 
Grants  Office,  the  research  quota 
associated  with  the  disapproved 
proposal(s)  will  be  restored  to  the  black 
sea  bass  TAL  through  publication  of  a 
notice  in  the  Federal  Register  by  NMFS. 

Table  6  presents  the  final  2002 
commercial  black  sea  bass  quota  for 
each  quarter,  the  reported  2002  landings 
for  Quarters  1  through  3,  and  the 
resultant  2002  quota  overages. 


Table  6.— Black  Sea  Bass  Preliminary  2002  Commercial  Landings  by  Quarter  and  2002  Overages 


2002  Quota ' 

Reported  2002  landings 
through  10/31/02 

2002  overages  aS  of 
10/31/02 

Quarter 

lb 

kg  2 

' 

lb 

kg  2 

lb 

kg  2 

Quarter  1 

1,220,052 
856,208 
400,101 
656,274 

553,406 
388,369 
181,483 
297.681 

1,297,059 

1 ,070,546 

405,560 

3n/a 

588,342 

485,596 

183,961 

3n/a 

77,007 

214,338 

5,459 

3n/a 

34,930 

97,223 

2,476 

3n/a 

Quarter  2 

Quarter  3 

Quarter  4 

Total  

3,132.635 

1,420,939 

2,773,165 

1,257,899 

^  Quarter  1  through  3  quotas  as  published  on  December  26,  2001  (66  FR  66348);  Adjusted  Quarter  4  quota  as  published  on  September  3 
2002  (67  FR  56229).  .     ^  f-  *■  • 

2  Kilograms  are  as  converted  from  pounds  and  may  not  necessarily  add  due  to  rounding. 

3  Not  applicable. 


Table  7  presents  the  initial  2003 
commercial  black  sea  bass  quota 


allocations,  with  and  without  the 
research  set-aside  deduction,  and  the 


commercial  possession  limits  being 
implemented  through  this  final  rule. 


Table  7.— Initial  Commercial  Black  Sea  Bass  Quota  Allocations  and  Possession  Limits  for  2003  by  Quarter 


Percent 
share 

Commercial  quota  w/o 

Commercial  quota,  less 
research  set-aside ' 

Possession  limits 

Quarter 

lb 

lb 

kg^ 

lb                   kg' 

kg' 

1  

38.64 
29.26 
12.33 
19.77 

1 ,287,485 
974,943 
410,836 
658,736 

583,993 
442,227 
186,352 
298,798 

1,274,671 
965,240 
406,747 
652,180 

578,181 
437,826 
184,497 
295,824 

7,000 
5,000 
5,000 
5,000 

3,175 
2,268 
2,268 
2,268 

2 

3  

4 

Total 

100.00 

3,332,000 

1,511,370 

3,298,838 

. 

1,496,328 

'  Kilograms  are  as  converted  from  pounds  and  may  not  necessarily  add  due  to  rounding. 


Table  8  presents  the  initial  2003 
commercial  black  sea  bass  quota 
allocations  (with  the  research  set-aside 


deductions),  2002  commercial  quota 
overages  for  Quarters  1-3  as  of  October 
31,  2002,  and  the  adjusted  2003 


commercial  black  sea  bass  quotas,  by 
period. 


Table  8.— Fif^L  2003  Commercial  Black  Sea  Bass  Quota  Allocations  by  Period 


2003  Initial  quota,  less 

2002  Quota  Overages 
through  10/31/02 

2003  Adjusted  quota 

Quarter 

■b 

lb 

kgi 

lb 

kg' 

kg' 

Quarter  1 

1,274,671 
965,240 
406,747 
652,180 

578,181 
437,826 
184,497 
295,824 

77,007 

214,338 

5,459 

n/a2 

34,930 

97,223 

2,476 

n/a2 

1,197,664 
750,902 
401,288 
652,180 

543,257 
340,607 
182,023 
295,824 

Quarter  2 

Quarter  3 

QLarter4 
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Table  8.— Final  2003  Commercial  Black  Sea  Bass  Quota  Allocations  by  Period— Continued 


Quarter 


Total 


2003  Initial  quota,  less 
research  set-aside 


lb 


3,298,838 


kg' 


1,496,328 


2002  Quota  Overages 
through  10/31/02 


lb 


kg' 


2003  Adjusted  quota 


lb 


3,002.034 


kg' 


1.361.711 


1  Kilograms  are  as  converted  from  pounds  and  may  not  necessarily  add  due  to  rounding. 

2  Not  applicable. 


Changes  From  Proposed  Rule 

For  the  Winter  I  scup  fishery,  NMFS 
is  implementing  a  possession  limit  of 
15.000  lb  (6.8  mt)  per  trip  rather  than  a 
possession  limit  of  10,000  lb  (4.5  mt) 
per  trip  as  originally  proposed.  This 
final  rule  includes  the  final  adjusted 
commercial  quotas  for  2003,  after 
accounting  for  overages  in  2002 
(through  October  31 ,  2002).    • 

Comments  and  Responses 

Comments  were  received  on  the 
proposed  measures  from  an  organization 
representing  the  commercial  fishing 
industry  and  a  state  marine  fisheries 
agency. 

Comment  1:  Both  commenters 
expressed  concern  with  NMFS' 
disapproval  of  the  Council's  and  Board's 
recommendation  for  a  15,000-lb  (6.8-mt) 
per  week  landing  limit  for  the  scup 
Winter  I  period  (January-April).  The 
commenters  indicated  that  several  states 
are  in  the  process  of  amending  their 
regulations  to  implement  a  weekly  limit 
and  that,  if  NMFS  implements  the 
10,000-lb  (4.5-mt)  per  trip  possession 
limit,  the  quota  would  be  exhausted- 
quickly  and  there  would  be  confusion  in 
the  commercial  fishery  regarding 
compliance.  The  commenters  indicated 
that  the  majority  of  the  states  are  willing 
and  able  to  share  the  enforcement 
burden  associated  with  monitoring  a 
weekly  landing  limit,  and  encouraged 
NMFS  to  implement  the  rrieasiwe  for  the 
2003  season  and  later  assess  whether 
additional  enforcement  efforts  are 
required,  should  there  be  infractions. 
The  commenters  stressed  that  the 
commercial  scup  industry  has  requested 
the  weekly  limit  to  assure  availability  of 
quota  throughout  the  fishing  year  and 
that  its  members  will  comply  with  the 
measure,  as  it  is  in  their  own  interest  tc 
do  so.  The  industry  group  comment 
states  that  the  adoption  of  the  weekly 
limit  would  also  reduce  regulatory 
discards  associated  with  the  final  tow  of 
each  fishing  trip  (made  to  fill  the  limit). 

Response:  In  the  proposed  rule, 
NMFS  articulated  its  concern  regarding 
the  increased  resources  required  to 
monitor  and  enforce  a  weekly  limit. 
However,  NMFS  recognizes  the  efforts 
of  industry  to  extend  fishing 


oppojtimities.  improve  market 
conditions  in  the  scup  fishery,  and  to 
reduce  regulatory  discards,  as  well  as 
the  intent  of  the  majority  of  the  affected 
states  to  enforce  a  15,000-lb  (6.8-mt)  per 
week  landing  limit.  Therefore,  based  on 
comments  received  and  on  discussions 
with  the  states,  NMFS  has  determined 
that  implementation  of  a  15,000-lb  (6.8- 
mt)  possession  limit  per  trip  would  be 
compatible  with  the  states*  15,000-lb 
(6.8-mt)  weekly  landing  limits,  would 
be  enforceable,  and  would  benefit  the 
industry.  Landings  will  continue  to  be 
constrained  by  the  Winter  I  quota,  so 
overall  landings  and  effects  on  the 
resovuce  will  not  change. 

In  cases  where  state  regulations 
regarding  trip  limits  are  more  restrictive 
than  this  15.000-lb  (6.8-mt)  trip  limit, 
the  state  regulations  would  apply.  That 
is,  vessels  landing  scup  in  states  with 
more  restrictive  possession  limits  may 
need  to  make  more  than  one  trip  to 
reach  the  weekly  limit,  if  that  state  is 
enforcing  a  15,000-lb  (6.8-mt)  weekly 
landing  limit. 

Comment  2:  A  commercial  fishing 
industry  group  indicated  that  a  recent 
study  demonstrated  that  the  discard  of 
scup  in  the  Loligo  fishery  was  less  than 
1  percent  of  the  Loligo  catch.  The 
commenter  stated  that,  as  the  small 
mesh  Loligo  fishery  is  not  responsible 
for  a  significant  portion  of  the  scup 
discard  problem,  the  fishery  should  be 
exempted  from  the  GRA  restrictions. 
The  commenter  further  suggested  that 
GRAs  should  be  ended  as  a  management 
tool  for  all  small  mesh  fisheries.  Until 
such  time,  the  group  suggested  that 
NMFS  require  the  use  of  5.5-inch 
(13.97-cm)  escapement  panels  in  the 
GRAs  and  allow  vessels  using  the  gear 
access  to  the  GRAs. 

Response:  NMFS  supports  the  use  of 
gear  modifications  for  bycatch  reduction 
as  a  potential  replacement  for  area- 
based  restrictions;  however,  at  this  time, 
the  use  of  5.5-inch  (13.97-cm) 
escapement  panels  has  not  been 
demonstrated  to  reduce  the  bycatch  of 
scup  relative  to  the  catch  of  non-exempt 
species,  including  Loligo.  Until  such 
time  as  gear  modifications,  or  other 
suitable  measiues,  are  demonstrated  to 
reduce  sufficiently  the  bycatch  of  scup 


in  the  fisheries  for  non-exempt  species, 
the  GRAs  will  be  considered  to  be  a 
necessary  measure.  NMFS  recognizes 
the  need  to  collect  information  to  clarify 
this  issue  and  is  implementing  the  Scup 
GRA  Exemption  Program  in  order  to 
facilitate  the  collection  of  information 
necessary  to  evaluate  the  effectiveness 
of  the  5.5-inch  (13.97-cm)  escapement 
panel  in  reducing  the  bycatch  of  scup  in 
the  fisheries  for  non-exempt  species. 
Comment  3:  The  same.commenter 
opposed  the  proposed  100-percent 
observer  coverage  requirement  in  the 
scup  GRAs  because  too  large  of  a 
portion  of  the  vessel's  gross  revenues 
per  trip  would  be  required  to  pay  for  the 
observer.  The  group  also  indicated  that 
the  $1,150  per  day  cost  is  not  consistent 
with  observer  costs  in  other  fisheries, 
such  as  the  scallop  fishery  ($590/day)  or 
the  Northeast  distant  water  longline 
experimental  fishery  ($800/day),  and  is 
not  justifiable.  The  commenter 
suggested  that  NMFS  provide  observers 
at  no  cost  to  the  vessels  fishing  in  the 
GRAs  using  the  Congressional  lunds 
allocated  to  the  NMFS  observer 
program,  and  that  5-10  percent  coverage 
be  implemented. 

Response:  NMFS  explained  in  the 
proposed  rule  that  implementation  of 
100-percent  observer  coverage  would 
impose  significantly  fewer 
administrative  and  enforcement 
complexities,  and  provide  more  data  to 
evaluate  the  effectiveness  of  the  gear 
modifications  than  a  lower  level  of 
observer  coverage  would.  NMFS  has 
clarified  in  the  preamble  of  this  final 
rule  that  the  cost  to  a  fishing  vessel  of 
one  at-sea  observer  day  is  estimated  to 
be  approximately  $600,  subject  to 
finalization  of  observer  program  details, 
and  which  would  be  paid  by  the  vessel 
owner  intending  to  fish  in  the  GRAs. 
This  program,  which  was  requested  by 
the  industry  to  provide  NMFS  more 
complete  data  to  evaluate  the 
effectiveness  of  gear  modifications  in 
reducing  discards,  is  dependent  on 
observer  coverage.  The  provision  that 
vessels  pay  for  observers  was  discussed 
at  the  August  2002  Coimcil  meeting. 
Comment  4:  The  same  commenter 
requested  that  NMFS  increase  the  scup 
research  set-aside  to  3  percent  of  the 
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TAL  or,  at  the  minimum,  to  the  full 
amount  of  the  group's  initial  request. 

Response:  The  overall  proportion  of 
the  scup  TAL  to  be  set  aside  for  research 
was  determined  by  the  Council,  and 
specific  amounts  to  be  awarded  for 
individual  projects  were  recommended 
by  the  Council's  Ecosystems  Planning 
Committee  and  subsequently  approved 
by  the  Regional  Administrator. 
Initiation  of  research  activities  is 
ultimately  contingent  on  the  issuance  of 
an  award  by  the  NOAA  Grants 
Management  Division.  The  Director  of 
the  NMFS  Northeast  Region  State, 
Federal,  and  Constituent  Programs 
Office  has  previously  indicated  in  a 
letter  to  the  commenter  that  estimated 
research  set-aside  values  for  the  project 
appeared  to  far  exceed  research  costs, 
and  that  approval  of  the  project  would 
be  contingent  upon  reduction  of  the 
amount  of  the  set-aside  to  a  level 
commensurate  with  overall  research 
costs. 

During  the  comment  period,  NMFS 
also  received  a  petition  for  rulemaking 
in  a  letter  cosigned  by  the  United 
Boatmen  of  New  lersey  and  New  York, 
New  York  Fishing  Tackle  Trade 
Association,  and  Cape  May  Party  and 
Charter  Boat  Association.  The  petition  is 
for  NMFS  to  recalculate  the  2003 
summer  flounder,  scup,  and  black  sea 
bass  quotas  in  light  of  the  discovery  of 
problems  with  trawl  survey  equipment 
on  the  NOAA  R/V  Albatross  IV. 
Currently.  NMFS  does  not  have 
complete  information  regarding  the 
effect  of  the  trawl  warp  calibration  issue 
on  the  stock  assessments  of  Mid- 
Atlantic  species  under  Councjl 
management.  NMFS  intends  to  evaluate 
all  possible  impacts  of  trawl  gear  warp 
offsets  on  the  last  2  years  of  summer 
flounder,  scup.  and  black  sea  bass 
surveys  as  soon  as  possible.  NMFS 
intends  to  address  this  issue  prior  to 
preparing  the  summer  flounder,  scup, 
and  black  sea  bass  quota  specifications 
for  the  2004  fishing  year.  In  the 
meantime,  NMFS  is  considering  the 
petition  for  rulemaking,  and  may 
publish  a  notice  of  receipt  of  the 
petition  in  the  Federal  Register,  if 
appropriate,  as  a  separate  action. 

Classification 

This  final  rule  has  beerr  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

This  action  establishes  annual  quotas 
and  related  management  measures  for 
the  summer  flounder,  scup,  and  black 
sea  bass  fisheries.  If  implementation  of 
the  quota  provisions  and  other 
management  measures  is  delayed, 
NMFS  will  be  prevented  from  carrying 
out  its  function  of  preventing 


overfishing  of  these  three  species.  The 
fisheries  covered  by  this  action  will 
begin  making  landings  on  January  1 , 
2003.  If  a  delay  in  effectiveness  is 
required,  and  a  quota  were  to  be 
harvested  during  a  delayed  effectiveness 
period,  the  lack  of  effective  quota 
specifications  would  prevent  NMFS 
from  closing  the  fishery.  The  scup  and 
black  sea  bass  fisheries  are  expected  to 
be  active  dxuing  the  first  few  months  of 
2003,  especially  following  a  long  period 
of  closure  for  black  sea  bass  during 
Quarter  4  of  2002.  In  addition,  the  States 
of  Maine  and  Delaware  would  be  open 
for  summer  flounder  fishing  but  in  a 
negative  quota  situation.  These  factors 
would  likely  result  in  large  overages 
that  would  have  distributional  effects  on 
other  quota  periods  and  might 
potentially  disadvantage  some  gear 
sectors.  Therefore,  with  the  exception  of 
the  sections  pertaining  to  gear 
modifications,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  under  5  U.S.C. 
553(d)(3)  to  waive  the  30-day  delayed 
effectiveness  period  for  the  quotas  and 
other  management  measures,  and  for  the 
closures  of  the  fisheries  in  the  States  of 
Maine  and  Delaware. 

Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  states  that,  for  each  rule 
or  group  of  related  rules  for  which  an 
agency  is  required  to  prepare  a  FRF  A, 
the  agency  shall  publish  one  or  more 
guides  to  assist  small  entities  in 
complying  with  the  rule,  and  shall 
designate  such  publications  as  "small 
entity  compliance  guides."  The  agency 
shall  explain  the  actions  a  small  entity 
is  required  to  take  to  comply  with  a  rule 
or  group  of  rules.  As  part  of  this  rule 
making  process,  a  small  entity 
compliance  guide  (the  guide)  was 
prepared.  Copies  of  the  guide  will  be 
sent  to  all  holders  of  Federal  permits 
issued  for  the  summer  flounder,  scup, 
and  black  sea  bass  fisheries.  The  guide 
will  be  available  on  the  Internet  at  httpJ 
/www.nero.noaCi.gov.  Copies  of  the 
guide  can  also  be  obtained  from  the 
Regional  Administrator  [see 
ADDRESSES). 

The  Council  and  NMFS  prepared  a 
Final  Regulatorv  Flexibility  Analysis 
(FRFA)  for  this  action.  The  FRFA 
includes  a  summary  of  the  analysis 
done  in  support  of  these  specifications. 
A  copy  of  the  analysis  is  available  from 
the  Regional  Administrator  (see 
ADDRESSES).  The  preamble  to  the 
proposed  rule  included  a  detailed 
summary  of  the  analysis  contained  in 
the  IRFA,  and  that  discussion  is  not 
repeated  in  its  entirety  here.  A  summary 
of  the  FRFA  follows: 


A  description  of  the  reasons  why 
action  by  the  agency  is  being  taken  and 
the  objectives  of  this  final  rule  are 
explained  in  the  preambles  to  the 
proposed  rule  and  this  final  rule  and  are 
not  repeated  here.  This  final  rule  does 
not  duplicate,  overlap,  or  conflict  with 
any  other  Federal  rules. 

Public  Comments 

Two  comments  were  received  on  the 
measures  contained  in  the  proposed 
rule.  Comments  did  not  refer 
specifically  to  the  IRFA,  but  were 
related  to  economic  impacts  on  small 
entities,  especially  as  they  relate  to  scup 
observer  coverage  and  trip  limits.  NMFS 
clarifies  in  this  final  rule  the  cost  to  the 
fishing  vessel  of  one  at-sea  observer  day, 
and,  in  order  to  implement  a  measure 
that  would  be  compatible  with  the 
states'  15,000-lb  (6.8-mt)  weekly  landing 
limits,  would  be  enforceable,  and  would 
benefit  the  industry,  is  implementing  a 
15,000-lb  (6.8-mt)  possession  limit  per 
trip. 

Number  of  Small  Entities 

The  Council  estimates  that  the 
proposed  2003  quotas  and  management 
measures  could  affect  1 ,830  vessels  with 
a  Federal  summer  flounder,  scup,  and/ 
or  black  sea  bass  permit,  as  of  July  15, 
2002.  However,  the  more  immediate 
impact  of  this  rule  will  likely  be  felt  by 
the  1,073  vessels  that  actively 
participated  [i.e..  landed  these  snecies) 
in  these  fisheries  in  2001,  including 
vessels  holding  only  state  permits. 

Minimizing  Significant  Economic 
Impact  on  Small  Entities 

In  the  FRFA,  NMFS  analyzed  the 
measures  being  implemented  in  this 
action.  Economic  impacts  are  being 
minimized  to  the  extent  practicable 
with  the  measures  being  implemented 
in  this  final  rule,  while  being  consistent 
with  the  target  fishing  mortality  rates  or 
target  exploitation  rates  specified  in  the 
FMP. 

The  economic  analysis  assessed  the 
impacts  of  the  various  management 
alternatives.  In  the  EA,  the  no  action 
alternative  is  defined  as  follows:  (1)  No 
proposed  specifications  for  the  2003 
summer  flounder,  scup,  and  black  sea 
bass  fisheries  would  be  published;  (2) 
the  indefinite  management  measures 
(minimum  sizes,  bag  limits,  possession 
limits,  permit  and  reporting 
requirements,  etc.)  would  remain 
unchanged;  (3)  there  would  be  no  quota 
set-aside  allocated  to  research  in  2003; 
and  (4)  there  would  be  no  specific  cap 
on  the  allowable  annual  landings  in 
these  fisheries  (i.e.,  there  would  be  no 
quotas).  Because  implementation  of  the 
no  action  alternative  would  be 
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inconsistent  with  the  goals  and 
objectives  of  the  FMP,  its  implementing 
regulations,  and  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act;  v^rould  substantially  complicate  the 
approved  management  program  for 
these  fisheries;  and  would  very  likely 
result  in  overfishing  of  the  resources, 
the  no  action  alternative  is  not 
considered  to  be  a  reasonable  alternative 


to  the  preferred  action  and  it  is  not 
analyzed  in  the  EA/RIR/FRFA. 

Alternative  1  consists  of  the  harvest 
limits  proposed  by  the  Council  and 
Board  for  summer  flounder,  scup,  and 
black  sea  bass.  Alternative  2  consists  of 
the  most  restrictive  quotas  (i.e.,  lowest 
landings)  considered  by  the  Council  and 
the  Board  for  all  of  the  species. 
Alternative  3  consists  of  the  least 


restrictive  quotas  (i.e.,  highest  landings) 
considered  by  the  Council  and  Board  for 
all  three  species.  Although  Alternative  3 
would  result  in  higher  landings  for 
2003,  it  would  also  likely  exceed  the 
biological  targets  specified  in  the  FMP. 

Table  9  evaluates  three  alternative 
combinations  of  summer  flounder,  scup, 
and  black  sea  bass  landings  (commercial 
and  recreational). 


Table  9.— Comparison  of  the  Alternatives  of  Coastwide  Commercial  Quota  and  Recreational  Harvest 
Limits  Reviewed,  Unadjusted  for  Research  Set-Aside  OR  2002  Overages.  ("FLK"  Is  Summer  Flounder) 


auota  Alternative  1  (Preferred  Alternative): 

FLK  Preferred  Alternative  

Scup  Preferred  Alternative  .^ 

Black  Sea  Bass  Perferred  Alternative 

Quota  Alternative  2  (Most  Restrictive): 

FLK  Non-Selected  Alternative  2 

Scup  Non-Selected  Alternative  2  

Black  Sea  Bass  Non-Selected  Altemative  2 
Quota  Alternative  3  (Least  Restrictive): 

FLK  Non-Selected  Altemative  3 

Scup  Non-Selected  Alternative  3  

Black  Sea  Bass  Non-Selected  Altemative  3 


Commercial  quota 


million  lb 


13.98 

12.47 

3.33 

12.9 

8.0 

2.25 

14.58 

16.76 

3.53 


Recreational  harvest 
limit 


metric 
tons 


6,341 
5,656 
1,510 

5.851 
3,629 
1,021 

6,613 
7,602 
1,601 


million  lb 


9.32 
4.03 
3.47 

8.6 
2.77 
2.35 

9.72 
5.24 
3.67 


metric 
tons 


4,227 
1,828 
1,574 

3,907 
1,256 
1,066 

4.409 
2,377 
1,665 


T 


hi  summary,  the  2003  commercial 
(  uotas  and  recreational  harvest  limits 
contained  in  the  Preferred  Alternative 
would  result  in  small  decreases  in 
summer  flounder  and  black  sea  bass 
landings  and  substantially  higher  scup 
landings,  relative  to  2002.  The  proposed 
specifications  contained  in  the  Preferred 
Altemative  were  chosen  because  they 
provide  for  the  maximum  level  of 
landings  that  still  achieve  the  fishing 
mortality  and  exploitation  targets 
specified  in  the  FMP.  While  the 
conunercial  quotas  and  recreational 
harvest  limits  specified  in  Alternative  3 
would  provide  for  even  larger  increases 
in  landings  and  revenues,  they  would 
not  achieve  the  fishing  mortality  and 
fexploitation  targets  specified  in  the 
FMP. 

The  possession  limits  for  scup  and 
black  sea  bass  were  chosen  because  they 
are  enforceable  and  are  intended  to 
provide  for  economically  viable  fishing 
trips  that  will  be  equitably  distributed 
over  the  entire  quota  period. 

The  economic  effects  of  the  existing 
GRAs  will  not  change  as  a  result  of  this 
final  rule.  The  alternative  to  allow 
small-mesh  vessels  to  fish  voluntarily 
for  non-exempt  species  in  the  GRAs  if 
they  deploy  modified  trawl  gear  and 
cany  a  NMFS-certified  observer  is  being 
implemented  to  give  vessels  an 
opportunity  to  fish  with  small-mesh 
trawl  gear  in  the  GRAs  while  providing 


much-needed  data  on  the  selectivity  of 
the  modified  trawl  gear.  Although  the 
Scup  GRA  Exemption  Program  does 
impose  additional  voluntary  compliance 
and  operating  costs,  this  alternative  is 
expected  to  minimize  both  the  reporting 
burden  on  small  entities  and  the 
administrative  support  required  of 
NMFS  to  oversee  the  program.  The  Scup 
GRA  Exemption  Program  will  keep 
intact  the  scup  conservation  benefits 
associated  with  the  GRAs,  but  provide 
important  selectivity  information  thqt 
can  be  evaluated  in  future  management 
decisions  regarding  the  GRAs. 

Finally,  the  revenue  decreases 
associated  with  the  research  set-asides 
are  expected  to  be  minimal,  and  are 
expected  to  yield  important  long-term 
benefits  associated  with  improved  data. 
It  should  also  be  noted  that  fish 
harvested  under  the  research  set-asides 
would  be  sold.  As  such,  total  gross 
revenue  to  the  industry  would  not 
decrease  if  the  research  set-asides  are 
utilized.  In  fact,  because  participants 
may  have  the  ability  to  harvest  and  sell 
research  set-aside  catches  when  the 
season  is  otherwise  closed  to  the  rest  of 
the  fishery,  they  may  obtain  higher 
prices,  which  would  increase  the  gross 
revenue  to  the  industry. 

This  final  rule  contains  a  collection- 
of-information  requirement  subject  to 
review  and  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (PRA).  This 


requirement  has  been  submitted  to  OMB 
for  approval.  Public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  approximately  2 
minutes  per  vessel  (twice  a  year), 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
When  OMB  approves  the  n^w 
collection-of-information  requirement, 
NMFS  will  issue  a  notification  in  the 
Federal  Register. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  27.  2002. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 
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PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1 .  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.14.  paragraph  (a){122)  is 
revised,  and  paragraph  (a)(127)  is 
added,  to  read  as  follows: 

§648.14    Prohibitions. 

(a)  *   *   * 

(122)  Fish  for,  catch,  possess,  retain  or 
land  Loligo  squid,  silver  hake,  or  black 
sea  bass  in  or  from  the  areas  and  during 
the  time  periods  described  in 
§  648.122(a)  or  (b)  while  in  possession 
of  any  trawl  nets  or  netting  that  do  not 
meet  the  minimum  mesh  restrictions  or 
that  are  obstructed  or  constricted  as 
specified  in  §648.122  and  §  648.123(a), 
unless  the  nets  or  netting  are  stowed  in 
accordance  with  §  648.23(b),  or  unless 
the  vessel  is  in  compliance  with  the 
Gear  Restricted  Area  Exemption 
Program  requirements  specified  at  . 

§  648.122(d). 

«   *   * 

(127)  Fail  to  comply  with  the  terms  of 
the  Gear  Restricted  Area  Exemption 
Program  requirements  specified  at 
§  648.122(d),  if  subject  to  the  provisions 
of  the  Southern  and  Northern  Gear 
Restricted  Areas  at  §  648.122,  (a)  and 
(b). 

3.  In  §648.122,  paragraphs  (a)(1), 
(b)(1)  are  revised  and  paragraph  (d)  is 
added  to  read  as  follows: 

§  648.1 22    Season  and  area  restrictions. 

(a)  *  *  * 

(1)  Restrictions.  From  January  1 
through  March  15,  all  trawl  vessels  in 
the  Southern  Gear  Restricted  Area  that 
fish  for  or  possess  non-exempt  species 
as  specified  in  paragraph  (a)(2)  of  this 
section,  except  for  vessels  participating 
in  the  Gear  Restricted  Area  Exemption 
Program  that  are  fishing  with  modified 
trawl  gear  and  carrying  a  NMFS- 
certified  observer  as  specified  in 
paragraph  (d)  of  this  section,  must  fish 


with  nets  that  have  a  minimum  mesh 
size  of  4.5  inches  (11.43  cm)  diamond 
mesh,  applied  throughout  the  codend 
for  at  least  75  continuous  meshes 
forward  of  the  terminus  of  the  net.  For 
codends  with  fewer  than  75  meshes,  the 
minimum-mesh-size  codend  must  be  a 
minimum  of  one-third  of  the  net, 
measured  from  the  terminus  of  the 
codend  to  the  headrope,  excluding  any 
turtle  excluder  device  extension,  unless 
otherwise  specified  in  this  section.  The 
Southern  Gear  Restricted  Area  is  an  area 
bounded  by  straight  lines  connecting 
the  following  points  in  the  order  stated 
(copies  of  a  chart  depicting  the  area  are 
available  from  the  Regional 
Administrator  upon  request): 

Southern  Gear  Restricted  Area 


Point 

N.  lat. 

W.  long. 

SGA1   

39°20' 

72°50' 

SGA2  

39°20' 

72°25' 

SGA3  

38°00' 

73055' 

SGA4  

37°00' 

74°40' 

SGA5  

36°30' 

74°40' 

SGA6  

36°30' 

75°00' 

SGA7  

37°00' 

75°00' 

SGA8  

38°00' 

74°20' 

SGA1   

39°20' 

72^50' 

(b)  *   *   * 

(1)  Restrictions.  From  November  1 
through  December  31,  all  trawl  vessels 
in  the  Northern  Gear  Restricted  Area  I 
that  fish  for  or  possess  non-exempt 
species  as  specified  in  paragraph  (b)(2) 
of  this  section,  except  for  vessels 
participating  in  the  Gear  Restricted  Area 
Exemption  Program  that  are  fishing  with 
modified  trawl  gear  and  carrying  a 
NMFS-certified  observer  as  specified  in 
paragraph  (d)  of  this  section,  must  fish 
with  nets  that  have  a  minimum  mesh 
size  of  4.5  inches  (11.43  cm)  diamond 
mesh,  applied  throughout  the  codend 
for  at  least  75  continuous  meshes 
forward  of  the  terminus  of  the  net.  For 
codends  with  fewer  than  75  meshes,  the 
minimum-mesh-size  codend  must  be  a 


minimum  of  one-third  of  the  net, 
measured  from  the  terminus  of  the 
codend  to  the  headrope,  excluding  any 
turtle  excluder  dev^o  extension,  unless 
otherwise  specified  in  this  section.  The 
Northern  Gear  Resfricted  Area  I  is  an 
area  bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated  (copies  of  a  chart  depicting 
the  area  are  available  from  the  Regional 
Administrator  upon  request): 

Northern  Gear  Restricted  Area  I 


Point 

N.  lat. 

W.  long 

NGA1  

4r00' 

7roo' 

NGA2  ;.... 

41°00' 

71°30' 

NGA3  

40°00' 

72°40' 

NGA4  

40°00' 

72°05' 

NGA1 

4roo' 

7roo' 

(d)  Gear  Restricted  Area  Exemption 
Program.  Vessels  that  are  subject  to  the 
provisions  of  the  Southern  and  Northern 
Gear  Restricted  Areas,  as  specified  in 
paragraphs  (a)  and  (b)  of  this  section, 
respectively,  may  fish  for,  or  possess, 
non-exempt  species  using  trawl  nets 
having  a  minimum  mesh  size  less  than 
that  specified  in  paragraphs  (a)  and  (b) 
of  this  section,  provided  that  the 
following  requirements  are  met: 

(1)  The  vessel  carries  on  board  all 
required  Federal  fishery  permits  and  a 
Scup  GRA  Exemption  Program 
Authorization  issued  by  the  Regional 
Administrator,  Northeast  Region; 

(2)  The  vessel  carries  a  NMFS- 
certified  observer  on  board  if  any 
portion  of  the  trip  will  be,  or  is,  in  a 
GRA;  and,  (3)  The  vessel  fishes  in  a 
GRA  only  with  a  specially  modified 
trawl  net  that  has  an  escapement 
extension  consisting  of  a  minimum  of 
45  meshes  of  5.5-inch  (13.97-cm)  square 
mesh  that  is  positioned  behind  the  body 
of  the  net  and  in  front  of  the  codend. 

*        *     .    *        *        * 

|FR  Doc.  02-33135  Filed  12-31-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  300 
[Docket  No.  02-026-3] 

Hot  Water  Dip  Treatment  for  Mangoes 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  amend  the 
Plant  Protection  and  Quarantine 
Treatment  Manual,  which  is 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations,  by  amending  the 
hot  water  dip  treatment  schedule  for 
rounded  varieties  of  mangoes  imported 
into  the  United  States  from  Mexico  or 
Central  America  to  provide  for  the 
treatment  of  mangoes  weighing  between 
701  and  900  grams.  Currently,  that  hot 
water  dip  treatment  schedule  provides 
only  for  the  treatment  of  mangoes 
weighing  up  to  700  grams.  This  action 
would  allow  larger,  rounded  varieties  of 
mangoes  from  Mexico  or  Central 
America  to  be  imported  into  the  United 
States.  We  also  propose  to  make  other 
changes  to  the  treatment,  including  the 
extension  of  the  treatment  time  if  the 
mangoes  are  to  be  hydrocooled  within 
30  minutes  of  the  treatment. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  February 
18,  2003. 

ADDRESSES:  You  may  submit  conmients 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-026-3, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 


Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-026-3.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-026-3"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/  - 
webrepor.html . 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Inder  P.  Gadh,  Import  Specialist, 

Phytosanitary  Issues  Management  Team, 

PPQ,  APHIS,  4700  River  Road  Unit  140, 

Riverdale,  MD  20737-1236;  (301)  734- 

6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

To  prevent  the  introduction  of  plant 
pests  into  the  United  States,  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  restricts  the  importation  of 
many  articles,  including  fruits.  As  a 
condition  of  importation,  some  fruits  are 
required  to  be  treated  for  plant  pests,  in 
accordance  with  our  regulations  in 
"Subpart— Fruits  and  Vegetables"  (7 
CFR  319.56  through  319.56-8,  referred 
to  below  as  the  regulations).  The  Plant 
Protection  and  Quarantine  (PPQ) 
Treatment  Manual  contains  approved 
treatment  schedules  and  is  incorporated 
by  reference  into  the  regulations  in  7 
CFR  300.1. 


The  regulations  in  §  319.56-2i 
provide,  in  part,  that  mangoes  may  be 
imported  into  the  United  States  from 
Central  America,  South  America,  and 
the  West  Indies  if  they  are  treated  in 
accordance  with  the  PPQ  Treatment 
Manual.  Similarly,  mangoes  from 
Mexico  are  listed  in  §  319.56-2x  as 
being  eligible  for  importation  if  treated 
in  accordance  with  the  PPQ  Treatment 
Manual;  if  they  are  grown  in  a  fruit-fly- 
free  area  listed  in  §  319.56-2(h),  they  do 
not  need  to  be  treated.  Treatment  is 
required  to  address  the  risks  presented 
by  the  Mediterranean  fruit  fly  (Medfly, 
Ceratitis  capitata)  and  fruit  flies  of  the 
genus  Anastrepha,  including  the 
Mexican  fruit  fly  (A.  ludens). 

The  PPQ  Treatment  Manual  currently 
provides  a  hot  water  dip  treatnjent 
(treatment  schedule  Tl02-a)  for 
mangoes  from  Mexico  or  Central 
America  weighing  up  to  700  grams. 
Treatment  schedule  Tl02-a  currently 
specifies  that: 

1.  The  mangoes  must  be  treated  in  the 
country  of  origin  at  a  certified  facility 
under  the  monitoring  of  APHIS 
personnel. 

2.  Pulp  temperature  must  be  70  °F  or 
above  before  starting  the  treatment. 

3.  Fruit  must  be  submerged  at  least  4 
inches  below  the  water's  surface. 

4.  Water  must  circulate  constantly 
and  be  kept  at  115  °F  throughout  the 
treatment  with  the  following  tolerances: 

•  During  the  first  5  minutes  of  a 
treatment,  temperatures  below  113.7  °F 
are  allowed  if  the  temperature  is  at  least 
115°F  at  the  end  of  the  5-minute  period. 

•  For  treatments  lasting  65-75 
minutes,  temperatiu-es  may  fall  as  low 
as  113.7  °F  for  no  more  than  10  minutes 
under  emergency  conditions. 

•  For  treatments  lasting  90  minutes, 
temperatiues  may  fall  as  low  as  113.7  °F 
for  no  more  than  15  minutes  under 
emergency  conditions. 

5.  The  duration  of  the  hot  water  dip 
treatment  is  determined  based  on  the 
origin,  shape,  and  weight  of  the 
mangoes.  For  mangoes  from  Mexico  or 
Central  America,  treatment  schedule 
Tl02-a  provides  the  following  dip 
times: 
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Shape  of  mango                                                            • 

Weight 
(in  grams) 

Dip  time 
(in  minutes) 

Flat,  elongated  varieties  (such  as  Frances,  Carrot,  Zill,  Ataulfo,  Carabao,  Irwin,  and  Manila) 

Up  to  375 
375-570 

Up  to  500 
500-700 

65 

Rounded  varieties  (such  as  Tommy  Atkins,  Kent.  Hayden,  and  Keitt) 

75 
75 

90 

As  indicated  in  the  table,  the  upper 
weight  limit  for  rounded  varieties  of 
mangoes  offered  for  treatment  is  700 
grams.  In  order  to  provide  exporters  in 
Mexico  and  Central  America  with  the 
ability  to  ship  rounded  varieties  of 
mangoes  weighing  more  than  700  grams 
to  the  United  States,  we  are  proposing 
to  amend  treatment  schedule  Tl02-a  to 
provide  for  its  use  on  mangoes  weighing 
between  701  and  900  grams. 
Specifically,  for  rounded  varieties  of 
mangoes  from  Mexico  and  Central 
America,  we  would  provide  a  dip  time 
of  110  minutes  for  fruit  weighing 
between  701  and  900  grams.  We  would 
also  amend  the  tolerance  for  the  90- 
minute  treatment,  as  described  in  item 
4  above,  to  include  the  proposed  110- 
minute  treatment  so  that  for  treatments 
lasting  90  to  1  iO  minutes,  temperatures 
may  fall  as  low  as  113.7  °F  for  no  more 
than  15  minutes  under  emergency 
conditions. 

Research  conducted  by  the 
Department's  Agricultural  Research 
Service  (ARS)  has  shown  that  the  hot 
water  dip  treatment  administered  at  115 
°F  for  110  minutes  to  mangoes  weighing 
701-900  grams  will  kill  the  larvae  of 
Medfly,  Anastrepha  obliqua,  and  A. 
ludens. 

We  are  also  proposing  other  changes 
to  the  treatment  schedule  based  on  an 
ARS  report  completed  in  February  2001 
-that  states  that  hydrocooling 
immediately  after  hot  water  dip 
treatment  compromises  treatment 
efficacy.  The  report  indicates  that 


treatment  efficacy  can  be  maintained  by 
requiring  cooling  of  fruits  in  air  for  30 
minutes  after  the  completion  of  the 
treatment,  after  which  the  fruit  could  be 
hydrocooled.  Therefore,  we  propose  to 
amend  the  treatment  schedule  by 
adding  a  note  that  the  dip  times  of  65, 
75,  90,  and  110  minutes  are  valid  if  the 
fruit  is  not  hydrocooled  or  is 
hydrocooled  no  sooner  than  30  minutes 
after  the  completion  of  the  hot  water  dip 
treatment.  When  hydrocooling  is  to  be 
used  within  30  minutes  of  treatment,  an 
additional  10  minutes  would  have  to  be 
added  to  the  treatment  time.  We  would 
amend  the  treatment  schedule  to  state 
that  hydrocooling  is  optional  and  may 
be  done  for  any  length  of  time  and  that 
the  temperature  of  the  water  used  in 
hydrocooling  cannot  be  less  than  70  °F 
in  order  to  minimize  the  risk  of  fruit  fly 
survival.  A  copy  of  the  ARS  research 
data  and  report  on  which  these 
proposed  changes  are  based  may  be 
obtained  from  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

We  would  also  amend  the  treatment 
schedule  by  adding  provisions  that 
mangoes  must  be  pre-sorted  by  weight 
class  and  that  treatment  of  mixed  loads 
is  not  allowed.  These  proposed  changes 
would  clcirify  how  the  treatment  is 
conducted.  Finally,  where  the  treatment 
schedule  now  states  that  water  must 
circulate  constantly  and  be  kept  at  115 
°F  throughout  the  treatment,  we  would 
state  that  the  water  temperature  must  be 
kept  at  115  °F  or  above  throughout  the 
treatment.  Adding  "or  above"  would 


clarify  that  increases  in  temperature 
could  occur  in  the  normal  course  of  the 
treatment  without  reducing  its 
effectiveness. 

In  addition  to  amending  treatment 
schedule  Tl02-a  in  the  PPQ  Treatment 
Manual,  we  would  also  amend  7  CFR 
part  300  to  update  the  PPQ  Treatment 
Manual's  incorporation  by  reference  in 
7  CFR  300.1  to  reflect  the  date  of  the 
amended  treatment's  inclusion  in  the 
manual. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget    " 
has  waived  its  review  process  under 
Executive  Order  12866. 

We  are  proposing  to  amend  the  PPQ 
Treatment  Manual,  which  is 
incorporated  by  reference  at  7  CFR 
300.1,  to  allow  mangoes  from  Mexico  or 
Central  America  weighing  from  701-900 
grams  to  be  treated  for  Medfly  and  fruit 
flies  of  the  genus  Anastrepha  with  a  hot 
water  dip.  Currently,  the  PPQ  Treatment 
manual  contaiiTs  a  hot  water  dip 
treatment  for  mangoes  from  Mexico  or 
Central  America  that  weigh  up  to  700 
grams. 

According  to  data  from  the  Food  and 
Agriculture  Organization  of  the  United 
Nations,  the  U.S.  production  of  mangoes 
is  supplemented  with  mango  imports  in 
order  to  satisfy  the  domestic  demand, 
and  that  demand  appears  to  be 
increasing: 


Production,  Import,  and  Export  Data  for  Mangoes  From  the  United  States,  Mexico,  and  Central  America 

[In  metric  tons] 


Country  and  activity 

U.S.  production 

U.S.  exports  

U.S.  imports  

Mexico  production 

Mexico  exports 

Mexico  imports  ..' .' 

Central  America  production  

Central  America  exports  

Central  America  imports  


1997 


1998 


1999 


2000 


2,720 

0 

186,520 

1,500,317 

187,127 

60 

1,712,251 

204,177 

727 


2,720 

0 

197,393 

1 ,473.852 

209,426 

28 

1,686,828 

225,406 

801 


2.720 

0 

219,144 

1 ,508,468 

204,002 

167 

1,728,457 

220,595 

1,034 


3,000 

0 

235,080 

1 ,559,351 

206,782 

1,007 

1,787,151 

228,653 

2,424 


As  shown  in  the  table,  U.S.  mango 
imports  are  far  greater  than  domestic 
production.  U.S.  production  of  mangoes 
has  primarily  been  in  southern  Florida, 


with  a  smaller  quantity  grown  in  Hawaii 
and  a  negligible  amount  produced  in 
California.  According  to  the  1997 
Census  of  Agriculture,  there  were  218 


mango  farms  in  Florida,  171  in  Hawaii, 
and  2  in  California.  Florida  accounted 
for  about  97  percent  of  domestic 
production  in  that  census  year,  while 
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Hawaii  accounted  for  about  3  percent  of 
production.  There  are  no  U.S.  mango 
exports. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  rules  on  small 
entities.  Whether  affected  entities  may 
be  considered  small  in  this  case 
depends  on  their  annual  gross  receipts. 
Annual  receipts  of  $750,000  or  less  is 
the  small  entity  criterion  set  by  the 
Small  Business  Administration  for 
establishments  primarily  engaged  in 
"other  noncitnis  fruit  farming"  (NAICS 
code  111339).  As  noted  previously, 
Florida  accoimted  for  about  97  percent 
of  mango  production  in  1997,  thus 
mango  producers  in  that  State  are  the 
entities  most  likely  to  be  affected  by  this 
proposed  rule.  Most,  if  not  all,  mango 
producers  in  Florida  are  small  entities. 
According  to  information  provided  by 
the  University  of  Florida's  tostitute  of 
Food  and  Agricultural  Sciences  (IF AS), 
about  10  to  15  growers  manage  the  bulk 
of  the  producing  mango  acreage  in 
Florida.  According  to  IF  AS,  about  25 
percent  of  Florida  growers  produce 
mangoes  alone,  while  the  remaining  75 
percent  are  diversified  operations 
growing  other  tropical  fruits  in  addition 
to  mangoes.  Florida  growers  occupy 
niche  markets  in  the  State  by  providing 
green  fruit  for  processing  into  chutney 
and  other  products  and  by  providing 
fresh,  untreated,  tree-ripened  fruit  for 
comsiunption.  The  availability  of  larger 
mangoes  from  Mexico  and  Central 
America  in  the  larger  U.S.  market  is 
expected  to  have  little  to  no  impact  on 
Florida  producers  who  occupy  those 
niche  markets,  as  produQers  in  Mexico 
and  Central  America  are  not  expected  to 
be  shipping  green  fruit  for  processing  • 
and  would  be  unable  to  provide 
untreated,  tree-ripened  fruit  to  U.S. 

markets. 

The  availability  of  a  treatment  for 
larger  mangoes  of  the  rounded  varieties 
is  not  expected  to  significantly  affect 
U.S.  mango  producers,  as  the  amoimt  of 
those  larger  mangoes  likely  to  be 
imported  from  Mexico  and  Central 
America  would  represent  a  fraction  of 
ciurent  import  levels.  Moreover,  much 
of  Florida's  harvest  (the  source  of  about 
97  percent  of  domestic  production  in 
1997)  is  consumed  within  that  State  or 
is  processed  into  chutney  and  other 
products;  these  markets  are  unlikely  to 
be  affected  by  the  availability  of  larger 
mangoes  from  Mexico  and  Central 
America.  Therefore,  we  do  not  expect 
that  the  economic  effects  of  this 
proposed  rule  on  U.S.  entities,  large  or 
small,  would  be  significant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 


determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  pr6ceedings 
will  not  be  required  before  parties  may 
file  suit  in  coiul  challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  300 

Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine. 

Accordingly,  7  CFR  part  300  is 
amended  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7701-7772;  7  CFR  2.22, 
2.80,  and  371.3. 

2.  hi  §  300.1,  paragraph  (a)  would  be 
amended  as  follows: 

a.  In  paragraph  (a)(4),  by  removing  the 
word  "and". 

b.  In  paragraph  (a)(5),  by  removing  the 
period  and  adding  the  word  ";  and"  in 
its  place. 

c.  By  adding  a  new  para^aph  (a)(6)  to 
read  as  follov\^:  "*• 

§300.1     Plant  Protection  and  Quarantine 
Treatment  Manual. 

(a)  *  *  * 

(6)  Treatment  Tl02-a,  dated        ■ 
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14  CFR  Part  39 

[Docket  No.  96-ANE-40-AD1 

Airworttiiness  Directives;  Hartzell 
Propeller  Inc.  ( )HC-{  K2,3HX,VK  H ) 
Series  and  HA-A2V20-1B  Series 
Propellers  with  Aluminum  Blades 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


Done  in  Washington,  DC,  this  23rd  day  of 
December  2002. 
Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
'  Health  Inspection  Service. 
[FR  Doc.  02-33049  Filed  12-31-02;  8:45  am) 
BILLING  CODE  3410-34-P 


summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
revise  an  existing  airworthiness 
-dfrective  (AD),  appficable  to  Hartzell 
Tropeller  Inc.  ( )HC-(  )(2.3)(X,V)( )-( ) 
series  aiid  HA-A2V20-1B  series 
propellers  with  aliuninum  blades.  That 
AD  currently  requires  initial  and 
repetitive  dye  penetrant  and  eddy 
ciurent  inspections  of  the  blade  and  an 
optical  comparator  inspection  of  the 
blade  retention  area,  and,  if  necessary, 
replacement  with  serviceable  parts.  In 
addition,  that  AD  currently  requires 
initial  and  repetitive  visual  and 
magnetic  particle  inspection  of  the 
blade  clamp,  dye  penetrant  inspection 
of  the  blade  internal  bearing  bore,  and, 
if  necessary,  replacement  with 
serviceable  parts.  Also,  for  all  HC- 
(1,4,5,8)(2.3)(X,V){ )-( )  steel  hub 
propellers,  that  AD  currently  requfres  an 
additional  initial  and  repetitive  visual 
and  magnetic  particle  inspection  of  the 
hub,  and,  if  necessary,  replacement  with 
serviceable  parts.  This  proposal  would 
revise  that  AD  by  introducing  as  an 
optional  terminating  action  for  the 
initial  and  repetitive  inspections  of  that 
AD,  replacement  of  affected  propellers 
with  Hartzell  Propeller  Inc.  model 
"MV"  series  propellers.  This  proposal  is 
prompted  by  type  certification  approval 
of  the  Hartzell  "MV"  series  propellers 
that  arQ  dfrect  replacements  for  the 
affected  propellers,  and  service  bulletin 
approval  to  allow  modification  of  , 
affected  propellers  to  the  "MV"  type 
design  configuration.  The  Hartzell 
"MV"  series  propellers  were  certified  as 
Hartzell  propeller  models  ( )HC-( 
)(2,3)MV(  )-( )  and  HA-A2MV20-1B. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  blade 
separation  due  to  cracked  blades,  hubs, 
or  blade  clamps,  which  can  result  in 
loss  of  control  of  the  airplane.      ^ 
DATES:  Comments  must  be  received  by 
March  3.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  96-ANE- 
40- AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Hartzell  Propeller  Inc.,  One  Propeller 
Place,  Piqua,  OH  45356-2634,  ATTN: 
Product  Support;  telephone  (937)  778- 
4200,  fax  (937)  778-4321.  This 
information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Ave.,  Des  Plaines,  IL  60018; 
telephone  (847)  294-7031,  fax  (847) 
294-7834.  / 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  96-ANE-40-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  96-ANE-40-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  August  15,  1997,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  97-18-02, 
Amendment  39-10112  (62  FR  45309, 
August  27,  1997),  applicable  to  Hartzell 
Propeller  Inc.  ( )HC-(  )(2,3)(X,V)(  )-( ) 
series  propellers  and  HA-A2V20-1B 
series  propellers,  to  require  initial  and 
repetitive  dye  penetrant  and  eddy 
current  inspections  of  the  blade  and  an 
optical  comparator  inspection  of  the 
blade  retention  area,  and,  if  necessary, 
replacement  with  serviceable  parts.  In 
addition,  that  AD  was  issued  to  require 
initial  and  repetitive  visual  and 
magnetic  particle  inspections  of  the 
blade  clamp,  dye  penetrant  inspections 
of  the  blade  internal  bearing  bore,  and, 
if  necessary,  replacement  with 
serviceable  parts.  Also,  that  AD  was 
issued  to  require  for  all  HC- 
(1,4,5,8)(2.3)(X,V)( )-()  steel  hub 
propellers,  an  additional  initial,  and 
repetitive  visual  and  magnetic  particle 
inspections  of  the  hub  and,  if  necessar>', 
replacement  with  serviceable  parts.  That 
action  was  prompted  by  reports  of 
cracked  blades,  blade  clamps,  and  hubs 
and  reports  of  blade  separations.  That 
condition,  if  not  corrected,  could  result 
in  loss  of  control  of  the  airplane. 

Hartzell  Certification  Efforts  To  Create 
Optional  Terminating  Action  To 
Address  AD  97-18-02 

Since  issuance  of  that  AD,  Hartzell 
Propeller  Inc.  has  received  type 
certification  approval  of  the  Hartzell 
"MV"  series  of  propellers  that  are  direct 
replacements  for  the  affected  propellers. 
The  Hartzell  "MV"  series  .propellers 
were  certified  as  Hartzell  propeller 
models  ( )HC-(  )(2,3)MV( )-( )  and  HA- 
A2MV20-1B.  Also,  Hartzell  Propeller 
Inc.  service  bulletins  (SB's)  HC-SB-61- 
232,  dated  March  20,  1998,  and  HC-SB- 
61-233,  dated  April  17,  1998,  have  been 
approved  to  allow  modification  of 
affected  propellers  to  the  "MV"  type 
design  configuration.  This  proposal 
would  introduce  as  an  optional 
terminating  action,  for  the  initial  and 
repetitive  inspections  of  this  proposal, 
replacement  of  affected  propellers  with 


Hartzell  Propeller  Inc.  model  "MV" 
series  propellers. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Hartzell 
Propeller  Inc.  SB  No.  HC-SB-61-217, 
Revision  1,  dated  July  11,  1997,  that 
describes  procedures  for  fluorescent  dye 
penetrant  and  eddy  current  inspections 
of  the  blade  and  an  optical  comparator 
inspection  of  the  blade  retention  area, 
and,  if  necessary,  replacement  with 
serviceable  parts.  In  addition,  this  SB 
describes  procedures  for  visual  and 
magnetic  particle  inspection  of  the 
blade  clamp,  dye  penetrant  inspection 
of  the  blade  internal  bearing  bore  and, 
if  necessary,  replacement  with 
serviceable  parts.  For  all  HC- 
(1,4,5,8)(2,3)(X,V)( )( )  steel  hub 
propellers,  this  SB  describes  an 
additional  visual  and  magnetic  particle 
inspection  of  the  hub,  and,  if  necessary, 
replacement  with  serviceable  parts. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Hartzell  Propeller  Inc. 
( )HC-(  )(2,3)(X,V)( )-( )  series  and  HA- 
A2V20-1B  series  propellers  of  this  same, 
type  design,  the  proposed  AD  would 
revise  AD  97-18-02  to  continue  to 
require: 

•  Initial  and  repetitive  dye  penetrant 
and  eddy  current  inspections  of  the 
blade  and  an  optical  comparator 
inspection  of  the  blade  retention  area, 
and,  if  necessary,  replacement  with 
serviceable  parts. 

•  Initial  and  repetitive  visual  and 
magnetic  particle  inspection  of  the 
blade  clamp,  and,  if  necessary, 
replacement  with  serviceable  parts. 

•  Initial  and  repetitive  dye  penetrant 
inspection  of  the  blade  internal  bearing 
bore,  and,  if  necessary,  replacement 
with  serviceable  parts. 

•  For  all  HC-(1,4,5,8)(2.3)(X,V)( )-( ) 
steel  hub  propellers,  an  additional 
initial  and  repetitive  visual  and 
magnetic  particle  inspection  of  the  hub, 
and,  if  necessary,  replacement  with 
serviceable  parts. 

•  A  reporting  requirement  to  obtain 
additional  data  and  determine  if 
adjustment  can  be  made  to  the  repetitive 
inspection  intervals,  with  possible 
relief. 

.     This  proposal  also  adds  as  an  optional 
terminating  action  for  the  initial  and 
repetitive  inspections  of  this  proposal, 
replacement  of  affected  propellers  with 
Hartzell  Propeller  Inc.  model  MV 
propellers. 
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Economic  Analysis 

Since  the  proposed  revision  to  AD 
97-18-02  is  to  add  an  optional 
terminating  action,  the  total  cost  of  the 
proposed  revised  AD  on  U.S.  operators 
can  be  estimated  to  be  $0. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goveriunent. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  iiule"  under  the  DOT 


,  kero  Commander  (Twin  Commander) 


Xeromere  

\eronautica  Macchi 


Bauger 
.  3eech  .. 


Bellanca 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

Table  1  .—Affected  Aircraft 


Manufacturer 


Camair 
Cessna 


deHavJIIand 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amertded] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10112  (62  FR 
45309,  August  27,  1997),  and  by  adding 
a  new  airworthiness  directive,  to  read  as 
follows: 

Hartzell  Propeller  Inc.:  Docket  No.  9&-ANE- 
40-AD.  Revises  AD  97-18-02. 
Amendment  39-10112. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Hartzell  Propeller  Inc. 
(lHC-(  )(2,3)(X,V)( )-{»)  series  and  HA- 
A2V20-1B  series  propellers  with  aluminum 
blades.  These  propellers  are  Installed  on  but 
not  limited  to  the  aircraft  listed  in  the 
following  Table  1: 


Aircraft  model 


500 

500A 

500B,  SODS,  and  500U 

520 

560 

560A,  560E 

680,  680E,  720 

680F,  680FP. 680FL,  680FLR 

81  (Callair) 

Faico  F.8.L 

AL60-F5 

AM-3 

Sail  Plane 

35  Senes  Bonanza 

35-C33  Debonair 

35-C33A,  E33A,  F33A 

50  Series  Twin  Bonanza 

58P;  58TC  Baron 

95-55r  95-A55,  95-B55  Baron 

65,  A65.  65-(B)80,  65-A80,  A65-6200,  70 

14-13 

14-19 

14-19-2 

14-19-3 

7GCA,  7GCB,  7GCC  . 

DW-1  Eagle 

480 

170 

170A 

172  Skyfiawk 

175 

180,  A,  B,  C 

182,  A,  B,  C 

210,  A,  B,  C 

310,  A,  B,  C 

320,  320-1  Skyknight 

320A,  320B 

402  Busines^liner 

411 

Wren  460 

Wren  460H,  J,  K,  L,  M 

DH 104  Dove 

DH1 14  Heron 


,  D, 
,  D, 


E,  F.  G,  H 

E,  G,  H,  J,  K,  L.  M 
5,  5A 
D,  E,  F  ,G,  H,  E310H 
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Table  1  .—Affected  Aircraft— Continued 


Manufacturer 

Aircraft  model 

Domier  

D027Q-6 
D028A-1 

* 

D028B-1 

Fuii 

T-3,  LIVI-2 

GAF — Gov't.  Aircraft  Factories  

N22B,  N24A,  N22S,  N22C 

(Loral) 

GA22A  Goodyear  Blimp 

Goodyear 

GZ19,  19A  Goodyear  Blimp 

Great  Lakes  .". 

2T-1A-2 

G44,  G44A  Widgeon 

G21C,  D  Goose 

Grumman 

Helio 

H-391  Courier 
H-391B  Courier 

H-395A  Courier 

Luscomt)e 

11 
11A 

Mooney 

M20 

Multitech  (Temco)        

D16  Twin  Navion 

D16A  Twin  Navion 

Nardi  ^ 

FN-333 

Navion  : .■ 

Navion  B 
Navion,  Navion  A 

Pacific  Aerospace  (Fletcher)  ■.. : 

FU-24,  FU-24A 

Piaqaio  

P-149D 

P136-L1  Royal  Gull 

» 

P136-L2  Royal  Gull 

P149D 

. 

PI 66  Royal  Gull 

Pilatus  '. 

PC-3 
PC-6 

:- 

PC-6-H1,-H2  Porter 

Piper :. 

PA-E23-250  Aztec 

PA14  Family  Cruiser 
PA18(A)(S)-150  Super  Cub 
PA18A-150  Super  Cub 
PA22-150,  PA22S-150 
Tripacer 

PA23  Series  Apache 
PA23-160  Apache 
PA23-235  Aztec 
PA2a-250  Aztec 
PA24-250  Comanche 

PA24-400  Comanche 

* 

PA24S  Comanche 

■ 

PA28  Cherokee 

PA28-140  Cherokee 

Prop  Jets  Inc 

200 

200A,B,C 

Republic  (STOL  Amphibian) 

RC3  Seabee 

Scottish  Aviation  (BAE) 

B.206  Series  2  Beagle 

L-5 

108,-1,-2,-3 

Stinson  : 

108-2-3 

Sud  Aviation  (SOCATA) 

GY.80-150Gardan 

GY.80-160  Gardan  Horizon 

Swift : 

GC-1B 
20 

Taylorcraft 

Texas  Bullet  

205 
Eagle 

Note  1:  The  above  is  not  a  complete  list  of 
aircraft  which  may  contain  the  affected 
Hartzell  Propellerlnc.  ( )HC-(  )(2,3)(X,V)(  )- 
(  )  series  and  HA-A2V20-1B  series  propellers 
with  aluminum  blades  because  of  installation 
approvals  made  by.  for  example, 
Supplemental  Type  Certificate  or  field 
approval  under  FAA  Form  337  "Major  Repair 
and  Alteration."  It  is  the  responsibility  of  the 
owner,  operator,  and  person  returning  the 


aircraft  to  service  to  determine  if  an  aircraft 
has  an  affected  propeller. 

Note  2:  The  parentheses  that  appear  in  the 
propeller  models  indicate  the  presence  or 
absence  of  additional  letter(s)  which  vary  the 
basic  propeller  hub  model  designation.  This 
airworthiness  directive  is  applicable 
regardless  of  whether  these  letters  are  present 


or  absent  on  the  propeller  hub  model 
designation. 

Note  3:  This  AD  applies  to  each  propeller 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
propellers  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
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I  squirements  of  this  AD  is  affedted,  the 
(  wner/operator  must  request  approval  for  an 
i  Iternative  method  of  compliance  in 
f  ccordance  with  paragraph  (h)  of  this  AD. 
'  'he  request  should  include  an  assessment  of 
t  IB  effect  of  the  modification,  alteration,  or 
1  Bpair  on  the  unsafe  condition  addressed  by 
I  lis  AD;  and,  if  the  unsafe  condition  has  not 
leen  eliminated,  the  request  should  include 
!  pacific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
lequired  as  indicated,  unless  already  done. 

To  prevent  blade  separation  due  to  cracked 
I  ilades,  hubs,  or  blade  clamps,  which  can 
1  esult  in  loss  of  control  of  the  airplane, 
1  ccomplish  the  following: 

(a)  On  Hartzell  propeller  models  with  hub 

1  nodels  ( )HC-(1,4,5,8){2.3)(X,V)( )-( )  perform 
i  nitial  and  repetitive  inspections  and,  if 
I  lecessary,  replace  with  serviceable  parts  in 
I  ccordance  with  Hartzell  Propeller  Inc. 
Service  Bulletin  (SB)  No.  HC-SB-61-217, 
Revision  1,  dated  July  11,  1997.  as  follows: 

(1)  Initially  perform  a  fluorescent  dye 
penetrant  and  eddy  current  inspection  of  the 
blade,  an  optical  comparator  inspection  of 
the  blade  retention  area,  a  dye  penetrant 
inspection  of  the  blade  internal  bearing  bore, 
and  a  visual  and  magnetic  particle  inspection 
of  the  blade  clamp  and  of  the  hub.  The  initial 
inspection  is  required~within  the  following: 

(i)  1,000  hours  time  since  new  (TSN)  for 
propellers  with  less  than  900  hours  TSN  on 
September  11,  1997,  provided  that  the  initial 
inspections  are  performed  within  60  calendar 
months  TSN  or  24  calendar  months  after 
September  11,  1997,  whichever  calendar  time 
occurs  later,  or 

(ii)  100  hours  time  in  service  (TIS)  for 
)ropellers  with  900  or  more  hours  TSN,  or 
inknown  TSN,  on  September  11,  1997, 
irovided  that  the  initial  inspections  are 
)erformed  within  24  calendar  months  after 
September  11,  1997. 

(2)  Thereafter,  perform  repetitive 
luorescent  dye  penetrant  and  eddy  current 
nspection  of  the  blade,  an  optical 

i;omparator  inspection  of  the  blade  retention 
iired,  and  a  visual  and  magnetic  particle 
nspection  of  the  blade  clamp.  The  repetitive 
nspection  is  required  at  intervals  not  to 
ixceed  500  hours  TIS  or  60  calendar  months, 
Afhichever  occurs  first,  since  last  inspection. 

(3)  Thereafter,  perform  a  repetitive  visual 
$nd  magnetic  particle  inspection  of  the  hub. 
This  repetitive  hub  inspection  is  required  at 
Intervals  not  to  exceed  250  hours  TIS  or  60 
calendar  months,  whichever  occurs  first, 
^ince  last  inspection. 

(4)  Thereafter,  perform  repetitive  dye 
penetrant  inspections  of  the  blade  internal 
bearing  bore.  This  repetitive  blade  internal 
bearing  bore  inspection  is  required  at 
intervals  not  to  exceed  60  calendar  months 
since  last  inspection. 

(b)  On  Hartzell  propeller  models  with  hub 
models  ( )HC-(A,D)(2;3)(X,V){  )-( ),  and  HA- 
A2V20-1B,  except  HC-A3VF-7( ).  perform 
initial  and  repetitive  inspections  and,  if   ' 
necessary,  replace  with  serviceable  parts  in 
accordance  with  Hartzell  SB  No.  HC-SB-61- 

J17,  Revision  1,  dated  July  11,  1997,  as 
bllows: 

(1)  Initially  perform  a  fluorescent  dye 
)enetrant  and  eddy  current  inspection  of  the 
}lade.  an  optical  comparator  inspection  of 


the  blade  retention  area,  a  visual  and 
magnetic  particle  inspection  of  the  blade 
clamp,  and  a  dye  penetrant  inspection  of  the 
blade  internal  bearing  bore.  The  initial 
inspection  is  required  within  the  following: 

(i)  1,000  hours  TSN  for  propellers  with  less 
than  800  hours  TSN  on  September  11,  1997, 
provided  that  the  initial  inspections  are 
performed  within  60  calendar  months  TSN  or 
24  calendar  months  after  September  11, 1997, 
whichever  calendar  time  occurs  later;  or 

(ii)  200  hours  TIS  for  propellers  with  800 
or  more  hours  TSN,  or  unknown  TSN,  on 
September  11, 1997,  provided  that  the  initial 
inspections  are  performed  within  24  calendar 
months  after  September  11.  1997. 

(2)  Thereafter,  perform  repetitive 
fluorescent  dye  penetrant  and  eddy  current 
inspection  of  the  blade,  an  optical 
comparator  inspection  of  the  blade  retention 
area,  and  a  visual  and  magnetic  particle 
inspection  of  the  blade  clamp.  The  repetitive 
inspection  is  required  at  intervals  not  to 
exceed  500  hours  TIS  or  60  calendar  months, 
whichever  occurs  first,  since  last  inspection. 

(3)  Thereafter,  perform  repetitive  dye 
penetrant  inspections  of  the  blade  internal 
bearing  bore.  This  repetitive  blade  internal 
bearing  bore  inspection  is  required  at 
intervals  not  to  exceed  60  calendar  months 
since  last  inspection. 

(c)  On  Hartzell  propeller  models  with  hub 
models  HC-A3VF-7( )  perform  initial  and 
repetitive  inspections  and,  if  necessary, 
replace  with  serviceable  parts  in  accordance 
with  Hartzell  SB  No.  HC-SB-61-217, 
Revision  1,  dated  July  11, 1997,  as  follows: 

(1)  Initially  perform  a  fluorescent  dye 
penetrant  and  eddy  current  inspection  of  the 
blade,  an  optical  comparator  inspection  of 
the  blade  retention  area,  a  visual  and 
magnetic  particle  inspection  of  the  blade 
clamp,  and  a  dye  penetrant  inspection  of  the 
blade  internal  bearing  bore.  The  initial 
inspection  is  required  within  the  following: 

(i)  3,000  hours  T«SN  for  propellers  that  have 
never  been  overhauled  and  have  less  than 
2,500  hpurs  TSN  on  September  11,  1997. 
provided  that  the  initial  inspections  are 
performed  within  60  calendar  months  TSN  or 
24  calendar  months  after  September  11, 1997, 
whichever  calendar  time  occurs  later,  or 

(ii)  3,000  hours  TIS  since  last  overhaul  for 
propellers  that  have  been  overhauled  but 
have  less  than  2,500  hours  TIS  since  last 
overhaul  on  the  September  11,  1997, 
provided  that  the  initial  inspections  are 
performed  within  60  calendar  months  TIS 
since  last  overhaul  or  24  calendar  months 
after  September  11,  1997.  whichever  calendar 
time  occurs  later,  or 

(iii)  500  hours  TIS,  for  propellers  that  have 
never  been  overhauled  and  have  2.500  or 
more  hours  TSN  on  September  11.  1997,  or 
propellers  which  have  been  overhauled  and 
have  2,500  or  more  hours  TIS  since  last 
overhaul  on  September  liri997,  or 
propellers  with  unknown  TSN,  provided  that 
the  initial  inspections  were  performed  within 
24  calendar  months  after  September  11,  1997. 

(2)  Thereafter,  perform  repetitive 
fluorescent  dye  penetrant  and  eddy  current 
inspection  of  the  blade,  an  optical 
comparator  inspection  of  the  blade  retention 
area,  and  a  visual  and  magnetic  particle 
inspection  of  the  blade  clamp.  The  repetitive 


inspection  is  required  at  intervals  not  to 
exceed  3,000  hours  TIS  or  60  calendar 
months,  whichever  occurs  first,  since  last 
inspection. 

(3)  Thereafter,  perform  repetitive  dye 
penetrant  inspections  of  the  bladeinternal 
bearing  bore.  This  repetitive  blade  internal 
bearing  bore  inspection  is  required  at 
intervals  not  to  exceed  60  calendar  months 
since  last  inspection. 

(d)  The  initial  inspection  of  the  internal 
blade  bearing  bore  required  by  paragraphs 
(a)(1),  (b)(1),  or  (c)(1)  of  this  AD  need  not  be 
done  again  if  previously  done  in  accordance 
with  page  4  of  Hartzell'SB  No.  HC-SB-61- 
217.  Revision  1.  dated  luly  11,  1997. 

(e)  If  not  previously  done,  shot  peen  the 
propeller  blade  shank  area  during  the  initial 
inspection  required  by  paragraphs  (a)(1), 
(b)(1),  or  (c)(1)  of  this  AD.  as  appropriate,  and 
perform  the  shot  peening  in  accordance  with 
Hartzell  SB  No.  HC-SB-61-217,  Revision  1, 
dated  July  11.  1997.  Re-shot  peening  of  the 
propeller  blade  shank  area  during  the  initial 
or  repetitive  inspections  required  by 
paragraphs  (a)(1).  (b)(1).  or  (c)(1)  or  (a)(2). 
(b)(2).  or  (c)(2)  of  this  AD,  as  appropriate,  is 
required  only  if  the  propeller  blade  shank 
area  has  been  repaired  or  has  excessive  wear 
or  damage  in  accordance  with  Hartzell  SB 
No.  HC-SB-61-217.  Revision  1.  dated  July 
11,1997. 

Reporting  Requirements 

(f)  Report  inspection  results  to  the 
Manager,  Chicago  Aircraft  Certification 
Office,  FAA.  Small  Airplane  Directorate. 
2300  East  Devon  Ave..  Des  Plaines,  IL  60018. 
within  15  working  days  of  the  inspection. 
Repotting  requirements  have  been  approved 
by  the  Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control  number 
2120-0056. 

Optional  Terminating  Action 

(g)  Replacement  of  affected  propellers 
with,  or  modification  to  Hartzell  Propeller 
Inc.  model  "MV"  series  propellers 
constitutes  terminating  action  for  the  initial 
and  repetitive  inspections  specified  in 
paragraphs  (a)  through  (e)  of  this  AD.  The 
Hartzell  "MV"  series  of  propellers  were 
certified  as  Hartzell  propeller  models  (  )HC- 
(  )(2,3)MV(   )-(.)andHA-A2MV20-l. 
Modification  of  affected  propellers  to  "MV" 
series  propellers  must  be  done  in  accordance 
with  Hartzell  SB  No.s  HC-SB-61-232,  dated 
March  20.  1998,  and  HC-SB-61-233.  dated 
April  17.  1998. 

Alternative  Methods  of  Compliance 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  act:eplable  level  of  .safety  may  be 
used  if  approved.by  the  Manager,  Chicago 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Chicago  Aircraft  Certification  Office. 
Compliance  with  Hartzell  SB  No.  HC-SB- 
61-217.  Revision  2.  dated  October  7.  1999,  is 
an  alternative  method  of  compliance  to 
Hartzell  SB  No.  HC-SB-61-217.  Revision  1. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
December  24,  2002. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-33074  Filed  12-31-02;  8:45  am) 

BILUNG  CODE  4910-13-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[DC051 -7002b;  FRL-7434-81 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants;  the  District  of 
Columbia;  Control  of  Emissions  From 
Existing  Hospital/Medical/  Infectious 
Waste  Incinerator  (HMIWI)  Units 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  HMIWI  section  lll(d)/129  negative 
declaration  submitted  by  the  District  of 
Columbia  Department  of  Health, 
Environmental  Health  Administration. 
The  negative  declaration  certifies  that 
HMIWI  units,  which  are  subject  to  the 
requirements  of  sections  111(d)  and  129 
of  the  Clean  Air  Act  (CAA),  do  not  exist 
in  the  District  of  Columbia  air  pollution 
control  jurisdiction.  If  no  adverse 
comments  are  received  in  response  to 
this  action,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  February  3,  2003. 

ADDRESSES:  Written  comments  should 
be  mailed  to  Walter  Wilkie,  Deputy 
Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. . 


Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Peimsylvania  19103. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Topsale  at  (215)  814-2190.  or 
by  e-mciil  at  topsale.jim@epa.gov.  Please 
note  that  while  questions  may  be  posed 
via  phone  and  e-mail,  formal  comments 
must  be  submitted  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  December  20,  2002. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  02-33099  Filed  12-31-02;  8:45  am] 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[DC051 -7003b;  DE068-7003b;  PA187- 
7003b,  PA186-7003b;  FRL-7434-6] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants;  Delaware,  the 
District  of  Columbia,  Allegheny  County 
and  Philadelphia,  Pennsylvania; 
Control  of  Emissions  From  Existing 
Small  Municipal  Waste  Combustion 
Units 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  section  11 1(d)/ 129  negative 
declarations  submitted  by  the  District  of 
Columbia,  the  State  of  Delaware, 
Allegheny  County  and  the  City  of 
Philadelphia,  Pennsylvania.  Each 
negative  declaration  certifies  that  small 
municipal  waste  combustion  (MWC) 
units,  which  are  subject  to  the 
requirements  of  sections  111(d)  and  129 
of  the  Clean  Air  Act  (CAA),  do  not  exist 
within  its  air  pollution  control 
jurisdiction.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 


based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  February  3,  2003. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Walter  Wilkie,  Deputy 
Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Topsale  at  (215)  814-2190,  or 
by  e-mail  at  topsale.jim@epa.gov.  Please 
note  that  while  questions  may  be  posed 
via  phone  and  e-mail,  formal  comments 
must  be  submitted  in  wnriting,  as 
indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

Dated:  December  20,  2002. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  02-33097  Filed  12-31-02;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[DC051-7001b;  PA186-7001b;  FRL-7435-1] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants;  the  District  of 
Columbia,  and  the  City  of  Philadelphia, 
Pennsylvania;  Control  of  Emissions 
From  Existing  Municipal  Solid  Waste 
Landfills 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 
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SUMMARY:  EPA  is  proposing  to  approve 
the  municipal  solid  waste  (MSW) 
landfill  section  111(d)  negative 
declarations  submitted  by  the  District  of 
Columbia,  and  the  City  of  Philadelphia, 
Pennsylvania.  Each  negative  declaration 
certifies  that  MSW  landfills,  subject  to 
the  requirements  of  section  111(d)  of  the 
Clean  Air  Act  (CAA),  do  not  exist  in  its 
air  pollution  control  jurisdiction.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  February  3,  2003. 

ADDRESSES:  Written  comments  should 
be  mailed  to  Walter  Wilkie,  Deputy 
Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Envirorunental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 

POR  FURTHER  INFORMATION  CONTACT: 

James  B.  Topsale  at  (215)  814-2190,  or 
by  e-mail  at  topsale.jim@epa.gov.  Please 
note  that  while  questions  may  be  posed 
via  phone  emd  e-mail,  formal  comments 
must  be  submitted  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
this  document.  I 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

Dated:  December  20,  2002. 
Iiomas  C.  Voltaggio, 

feting  Regional  Administrator,  Region  III. 

;  Doc.  02-33101  Filed  12-31-02;  8:45  am] 
SILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[DC051-7004b;  DE068-7004b;  PA186- 
7004b;  FRL-7434-4] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants;  Delaware,  the 
District  of  Columbia,  and  Philadelphia, 
Pennsylvania;  Control  of  Emissions 
From  Existing  Commercial/Industrial 
Incineration  (CISWI)  Units 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  section  lll(d)/129  negative 
declarations  submitted  by  the  District  of 
Columbia,  the  State  of  Delaware,  and 
the  City  of  Philadelphia,  Pennsylvania. 
Each  negative  declaration  certifies  that 
CISWI  units,  which  are  subject  to  the 
requirements  of  sections  111(d)  and  129 
of  the  Clean  Air  Act  (CAA),  do  not  exist 
within  its  air  pollution  control 
jurisdiction.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  February  3,  2003. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Walter  Wilkie,  Deputy 
Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Peimsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Topsale  at  (215)  814-2190,  or 
by  e-mail  at  topsaIe.jim@epa.gov.  Please 
note  that  while  questions  may  be  posed 
via  phone  and  e-mail,  formal  comments 
must  be  submitted  in  writing,  as 
indicated  in  the  AQDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 


located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  th^  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

'  Dated:  December  20,  2002. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 
(FR  Doc.  02-33095  Filed  12-31-02;  8:45  am) 

BtLUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7429-2] 

PIN  2060-AG99,  2060-AG52,  206a-AG69, 
2060-AG67,  2060-AG96,  206&-AH03 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Stationary 
Combustion  Turbines,  Surface  Coating 
of  Metal  Cans,  and  Primary  Magnesium 
Refining 

agency:  Environmental  Protection        " 

Agency  (EPA). 

ACTION:  Notice  of  availability  of 
proposed  rules  and  changes  to  public 
comment  periods. 

SUMMARY:  This  document  is  to  inform 
the  public  that  the  proposed  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  Stationary 
Combustion  Turbines,  Surface  Coating 
of  Metal  Cans,  and  Primary  Magnesium 
Refining  have  been  signed  by  the 
Administrator  and  are  scheduled  to  be 
published  as  proposed  rules  in  the 
Federal  Register  within  a  few  weeks. 
Copies  are  available  on  EPA's  website. 
We  typically  allow  a  60-day  public 
comment  period  after  publication  of 
proposed  NESHAP  in  the  Federal 
Register;  however,  we  are  providing 
advance  notice  that  when  these 
proposed  rules  are  published  in  the 
Federal  Register ,^the  comment  period 
will  be  30  days  after  publication. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Keith  W.  Barnett,  Minerals  and 
Inorganic  Chemicals  Group,  Emission 
Standards  Division  (C504-05),  U.S. 
EPA,  Research  Triangle  Park,  North 
Carolina  27711,  facsimile  number  (919) 
541-5600,  telephone  number  (919)  541- 
5605,  electronic  mail 
barnett.keith@epa.gov. 

SUPPLEMENTARY  INFORMATION:  An 
electronic  copy  of  today's  notice  is 
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available  on  the  WorldwideiWeb 
through  the  Technology  Transfer 
Network  (TTN).  Following  the  Assistant 
Administrator's  signature,  a  copy  of  this 
notice  will  be  posted  on  the  TTN's 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  at  http:/ 
/www.epa.gov/ttn/oarpg.  In  addition, 
electronic  versions  of  all  these  proposed 
NESHAP  that  are  affected  by  this  notice 
are  also  currently  available  on  the  TTN 
at  http://www.epa.gov/ttn/oarpg/ 
new.html.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control.  If 
more  information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

In  accordance  with  section  112(e)(1) 
of  the  Clean  Air  Act  (CAA),  EPA  issued 
a  schedule  for  promulgation  of  NESHAP 
that  specified  diat  the  NESHAP  for 
Stationary  Combustion  Turbines. 
Surface  Coating  of  Metal  Cans,  and 
Primary  Magnesium  Refining  were  to  be 
promulgated  as  final  rules  by  November 
15,  2000.  We  are  now  considerably  past 
that  date.  In  addition,  the  requirements 
of  section  112(j)  of  the  CAA  specify  that 
all  sources  in  these  source  categories 
must  submit  permit  applications  for 
case-by-case  determinations  of  the 
maximum  achievable  emissions 
reductions  of  hazardous  air  pollutants 
in  the  absence  of  a  final  rule.  It  is 
imperative  that  these  proposed  rules  be 
finalized  as  soon  as  possible  to  avoid 
the  unnecessary  expenditure  of 
resources  by  affected  sources  and  (' 
permitting  authorities. 

The  proposed  NESHAP  were  signed 
by  the  Administrator  on  November  26, 
2002,  and  were  available  on  the  TTN  on 
the  same  day.  Therefore,  the  proposed 
NESHAP  have  been  widely  available  to 
the  public  since  that  time.  We  do  not 
anticipate  that  any  of  the  proposed 
NESHAP  will  be  published  in  the 
Federal  Register  prior  to  December  26, 


2002.  If  we  allow  a  comment  period  of 
30  days  from  actual  publication  in  the 
Federal  Register,  the  proposed  NESHAP 
will  still  have  been  widely  available  to 
the  public  for  60  days  or  more. 

Dated:  December  20.  2002. 
Jeffrey  R.  Holmstead, 
Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  02-33102  Filed  12-31-02;  8:45  am] 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7435-6] 

RIN2060-AG99 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Surface 
Coating  of  Automobiles  and  Light-Duty 
Trucks 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of  change 
to  public  comment  period. 

SUMMARY:  This  document  is  to  inform 
the  public  of  a  correction  to  the 
proposed  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  surface  coating  of  automobiles  and 
light-duty  trucks  that  were  published  in 
the  Federal  Register  on  December  24, 
2002  (67  FR  78612).  As  published, 
written  comments  on  the  proposed  rule 
were  to  be  submitted  to  EPA  on  or 
before  February  7,  2003.  Today,  we  are 
providing  notice  that  the  period  for 
public  comment  is  being  extended  and 
will  end  on  February  24,  2003  (a  60-day 
public  comment  period). 

Additionally,  the  December  24,  2002 
Federal  Register  document  stated  that  if 
anyone  contacts  EPA  requesting  to 
speak  at  a  public  hearing,  they  shpuld 


do  so  by  January  3,  2003.  We  are 
extending  the  period  to  request  a  public 
hearing  to  January  13,  2003  (20  days). 

Finally,  the  Federal  Register 

document  stated  that,  if  requested,  a 
public  hearing  would  be  held 
approximately  15  days  after  the  date  of 
publication  of  the  notice  in  the  Federal 
Register.  Today's  document  corrects  the 
date  of  the  hearing.  It  will  be  held,  if 
requested,  on  January  27,  2003  ^ 
(approximately  30  days  after  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  Eck,  Coatings  and  Consumer 
Products  Group,  Emission  Standards 
Division  {C539-03),  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina  27711, 
facsimile  number  (919)  541-5689, 
telephone  number  (919)  541-7946. 
electronic  mail  eck.janet@epa.gov. 

SUPPLEMENTARY  INFORMATION:  An 

electronic  copy  of  today's  document  is 
available  on  the  Worldwide  Web 
through  the  Technology  Transfer 
Network  (TTN).  Following  the  Assistant 
Administrator's  signature,  a  copy  of  this 
document  will  be  posted  on  the  TTN's 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  at  http:/ 
/www.epa.gov/ttn/oarpg.  In  addition,  an 
electronic  version  of  the  proposed 
NESHAP  is  currently  available  on  the 
TTN  at  http://www.epa.gov/ttn/oarpg/ 
new.html.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control.  If 
more  information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Dated:  December  27,  2002. 
Thomas  W.  Eagles, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
|FR  Doc.  02-33144  Filed  12-31-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request — Food  Stamp 
Program — Store  Applications,  Form 
FNS-252,  Food  Stamp  Application  for 
Stores 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  USDA's  Food  and  Nutrition 
Service  (FNS)  has  revised  its  Food 
Stamp  Program  Application  for  Stores, 
Form  FNS-252,  the  application  for 
retailers  who  wish  to  participate  in  the 
Food  Stamp  Program.  The  form  was 
revised  to  simplify  and  streamline 
information  collected  from  retailers  on 
the  application  and  make  it  easier  to 
read.  We  are  soliciting  public  comments 
on  the  content,  format  and  design  of  the 
revised  Form  FNS-252.  For  consistency 
purposes,  we  will  not  use  the  revised 
Form-252  imtil  the  new  Store  Tracking 
and  Redemption  Subsystem  (STARS)  is 
in  operation,  around  the  third  quarter  of 
2004.  The  current  Form  FNS-252  will 
be  effective  until  the  STARS  system  is 
operational  and  we  are  ready  to  use  the 
revised  Form  FNS-252.  In  addition, 
FNS  is  drafting  an  addendum  to  the 
revised  Form  FNS-252.  Corporations 
(chain  stores)  will  use  the  addendum  to 
submit  information  to  FNS  that  is 
unique  to  each  store  under  the 
corporation.  The  addendum  will  not 
collect  new  types  of  information  other 
than  those  collected  on  the  revised 
Form  FNS-252. 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  3,  2003. 
ADDRESSES:  Comments  are  invited  on 
the  content,  format  and  design  of  the 
revised  Form  FNS-252,  Food  Stamp 
Program  Application  for  Stores,  and  the 
iroposed  addendum  to  this  form. 


Comments  may  be  sent  to  Karen  Walker, 
Chief,  Retailer  Management  Branch, 
Benefit  Redemption  Division,  Food  emd 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Room  404,  Alexandria.  VA  22302;  FAX 
number  (703)  305-1863;  E-mail: 
BRDHQ-WEB@fns.usda.gov.  All 
submitted  conunents  should  refer,  to  the 
title  of  this  proposal  and/ or  the  OMB 
approval  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information,  or 
copies  of  the  revised  Form  FNS-252. 
should  be  directed  to  Karen  Walker  at 
(703)  305-2418  or  BRDHQ- 
WEB@fns.usda.gov.  Requests  submitted 
over  e-mail  should  refer  to  the  title  of 
this  proposal  and/ or  the  OMB  approval 
number  in  the  subject  line. 
SUPPLEMENTARY  INFORMATION: 

Title:  Food  Stamp  Program:  Food 
Stamp  Progra]]^\pplication  for  Stores. 
Form  FNS-252. 

OMB  Number:  0584-0008. 

Expiration  Date:  May  31.  2003. 

Type  of  Request :'Revision  of  a 
currently  approved  collection. 

Abstract:  Section  9  of  the  Food  Stamp 
Act  of  1977,  as  amended,  (7  U:S.C.  2011 
et  seq.)  requires  retail  food  stores  to 
submit  applications  to  FNS  for  approval 
prior  to  participating  in  the  Food  Stamp 
Program.  FNS  field  offices  review 
retailer  applications  to  ensure  that  the 
store  is  eligible  and  then  authorize  or 
deny  a  store  to  accept  and  redeem  Food 
Stamp  Program  benefits.  We  know  that 
many  retailers  submit  incomplete  or 
erroneous  applications  to  the  field 
office.  This  can  be  attributed,  in  part,  to 
the  complexity  and  length  of  the  current 
form  and  the  technical  language  used.  It 
is  our  belief  that  a  simpler  application 
will  result  in  fewer  mistakes  upfront 
and  will  reduce  the  time  it  takes  for  a 
field  office  to  process  an  incomplete  or 
incorrect  application.  Retailers  will  also 
benefit  from  the  simplified,  revised 
Form  FNS-252  because  they  will  better 
understand  what  information  is  being 
asked  of  them  initially.  Therefore,  it  is 
more  likely  that  retailers  will  submit  a 
complete  application  the  first  time. 

As  part  of  this  effort,  reengineering 
teams  at  FNS  were  charged  with 
identifying  areas  where  the  current 
Form  FNS-252  could  be  improved  to 
reduce  and  streamline  information 
collected  on  the  application. 
Additionally,  field  offices  provided 
their  feedback  on  how  the  current  Form 


FNS-252  can  be  improved.  Based  on 
these  recommendations,  FNS  contracted 
with  the  Office  of  Personnel 
Management's  Forms  Processing  Center 
in  Macon,  Georgia  to  revise  the  cujrent 
Form  FNS-252  into  a  customer-  and 
computer-friendly  format. 

The  revised  Form  FNS-252  offers  a 
significant  improvement  over  the 
current  Form  FNS-252  while  adhering 
to  the  regulatory  requirements  for  the 
authorization  process  for  retailers.  The 
design  of  the  revised  Form  FNS-252  is 
superior  over  the  current  FormFNS-252 
because  it  can  be  scanned  and  easily 
converted  into  an  online  application  in 
the  future.  Additionally,  the  language 
on  the  revised  Form  FNS-252  is  clearer  ' 
and  shorter  which  should  result  in 
fewer  errors  and  omissions  on  incoming 
applications.  In  smnmary,  the  revised 
Form  FNS-252: 

•  Utilizes  plain  language; 

•  Deletes  redundant  questions  and 
questions  that  solicit  information  which 
can  be  collected  from  other  FNS  sources 
such  as  store  visits  and  databases; 

•  Improves  the  accuracy  of  submitted 
information  through  better  targeted 
questions;  and 

•  Supports  the  Department's  efforts  to 
comply  with  the  E-GOV  requirements 
by  making  the  form  compatible  with  . 
current  technology. 

Finally,  FNS  is  in  the  process  of 
developing  an  addendum  to  the  revised 
Form  FNS-252.  The  addendum  will  not 
collect  new  types  of  information  other 
than  those  collected  on  the  revised 
Form  FNS-252.  A  corporation  operating 
chain  stores  will  use  the'addendum  to 
submit  specific  information  to  FNS  on 
each  store,  such  as  the  store's  location 
and  hours  of  operation.  The  new  STARS 
system  will  be  able  to  accept  both 
electronic  and  paper  submissions  of  the 
addendum. 

Burden  Estimates:  The  burden 
associated  with  the  revised  Form  FNS- 
252  is  determined  from  information 
available  in  the  STARS  database  on  " 
initial  authorizations  and 
reauthorizations.  For  the  burden 
associated  with  initial  authorizations, 
we  have  used  Fiscal  Year  (FY)  2001  data 
as  the  base  number  for  FY  2002 
estimates  for  all  newly  authorized 
applicants.  Based  on  current  economic 
"conditions,  we  believe  this  number  will 
increase  or  remain  constant  for  the 
present  year.  We  will  use  18,888  as  the 
base  number  for  FY  2002  for  all  newly 
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autliorized  stores.  We  have  further 
increased  this  number  by  3%  (566)  to 
account  for  appHcations  that  are 
processed  by  field  offices  but  are  not 
authorized,  and  decreased  this  number 
by  9.8%  (1,851)  to  accoimt  for  chain 
stores  that  participate  in  the  Food 
Stamp  Program.  A  corporation  operating 
chain  stores  will  only  need  to  complete 
one  revised  Form  FNS-252  for  all  of  its 
stores  and  the  (shorter)  addendum  for 
each  individual  store.  Thus,  the  total 
number  of  initial  applications  expected 
to  be  received  and  processed  for  FY 
2002  is  estimated  to  be  17.603  (18,888 
+  566 — 1.851).  We  further  estimate  that 
ninety-eight  percent  (17,251)  of  the 
17,603  applications  will  be  submitted 
using  the  Form  FNS-252.  The 
remaining  applications  will  be 
submitted  on  another  form  such  as  the 
Form  FNS-252-2,  Meal  Service 
Application. 

For  burden  estimates  associated  with 
applications  for  reauthorization,  we 
have  used  FY  2001  data  as  the  base 
number  for  FY  2002  estimates  because 
we  do  not  anticipate  emy  radical 
variation  in  the  number  of  stores  to  be 
reauthorized  for  the  current  year. 
Program  regulations  require  that 
participating  stores  be  reauthorized  at 
least  every  five  years.  Of  the  stores  to  be 
reauthorized,  only  3%  will  have  to 
complete  a  new  Form  FNS-252  due  to 
recent  procedural  changes.  Stores  that 
do  not  complete  a  new  Form  FNS-252 
are  reauthorized  using  information 
available  from  other  FNS  sources  such 
as  the  store  visit  form.  Of  the  151,716 
stores  that  were  authorized  in  FY  2001, 
approximately  20,938  were  subject  to 
reauthorization.  Therefore,  for  FY  2002, 
we  estimate  the  number  of  stores  to  be 
reauthorized  that  will  use  the  Form 
FNS-252  to  be  628  (3%  of  20,938).  It  is 
important  to  note  that  corporations,  and 
the  stores  under  the  corporation,  are  not 
included  in  reauthorization  estimates 
because  they  are  usually  exempt  from 
completing  additional  paperwork  after 
the  corporation  has  been  authorized. 

The  hourly  burden  rate  per  response 
for  the  current  Form  FNS-252,  as 
approved  by  OMB,  is  20  to  68  minutes, 
with  the  average  being  27  minutes. 
Hourly  burden  time  per  response  varies 
and  includes  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  and  copy  records, 
complete  and  review  the  application 
and  subfhit  the  form  and  documentation 
to  FNS.  We-estimate  the  burden  rate  per 
response  for  the  revised  Form  FNS-252 
to  be  an  average  of  19  minutes  (.32 
hour) — an  estimated,  average  reduction 
of  8  minutes  over  the  current  Form 
FNS-252.  Our  estimates  are  based  on 
projections  that  included  in  formal  time 


studies  conducted  at  FNS  by  staff  who 
were  not  involved  in  the  redesign  efforts 
of  the  form  or  who  are  not  familiar  with 
the  retailer  application  process.  We 
estimate  the  burden  rate  per  response 
for  the  addendum  to  the  revised  Form 
FNS-252  to  be  an  average  of  5  minutes 
(.08  hour).  Because  corporations 
account  for  9.8  percent  of  all  authorized 
stores,  more  than  1,851  chain  stores  will 
benefit  from  completing  the  shorter 
addendum  to  the  revised  Form  FNS- 
252,  on  an  aimual  basis. 

As  noted  above,  we  will  evaluate  the 
revised  Form  FNS-252  on  the 
appropriateness  and  clarity  of  the  form's 
content,  format  and  design.  Before 
making  final  changes  to  the  revised 
Form  FNS-252,  we  will  consider 
feedback  ft'om  the  public.  If  the  results 
of  the  evaluation  are  positive,  we  will 
finalize  the  revised  Form  FNS-252  and 
the  addendiun  to  this  form.  We  will 
begin  using  both  forms  when  the  new 
STARS  system  is  operational;  we  will 
use  the  current  Form  FNS-252  during 
the  interim  period,  until  we  are  ready  to 
use  the  revised  Form  FNS-252. 

The  estimated  burden  computation  is 
provided  below: 
New  Authorizations— 17,251  (17,603  x 

98%);  Reauthorizations— 628  (20,938 

X  3%); 
Total  Responses  =  17,879  (17,251  +  628) 

We  estimate  the  annual  burden  hours 
to  be  5,721  hours  for  the  revised  Form 
FNS-252.  The  computation  is  provided 
below: 

Estimated  Total  Annual  Burden: 

FNS-252:  5,721  (17,879  x  .32  hour). 

Total  Annual  Hours:  5,721. 

Affected  Public:  Retail  food  stores. 

Estimated  Number  of  Respondents: 
17,879. 

Estimated  Annual  Number  of 
Responses  Per  Respondent:  1. 

Estimated  Total  Annual  Responses: 
17,879.  , 

Estimate  of  Burden:  5,721. 

Estimated  Total  Annual  Burden: 
5,721. 

We  estimate  the  annual  burden  hours 
to  be  148  hours  for  the  addendum  to  the 
revised  Form  FNS-252.  The 
computation  is  provided  below: 

Estimated  Total  Annual  Burden: 

Addendum  to  Revised  FNS-252: 148 
(1,851  X. 08  hour). 

Total  Annual  Hours:  148. 

Affected  Public:  Retail  food  stores 
under  a  corporation. 

Estimated  Number  of  Respondents: 
1,851. 

Estimated  Annual  Number  of 
Responses  Per  Respondent:  1. 

Estimated  Total  Annual  Responses: 
1,851 

Estimate  of  Burden:  148. 


Estimated  Total  Annual  Burden:  148. 

Dated:  December  18,  2002. 
Roberto  Salazar, 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  02-33112  Filed  12-31-02;  8:45  am] 
BILLING  CODE  3410-30-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213 
(2002)  of  the  Department  of  Commerce 
(the  Department)  Regulations,  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  to  Request  a  Review:  Not 
later  than  the  last  day  of  January  2003, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
January  for  the  following  periods: 

Period 

Antidumping  Duty 
Proceedings 

Brazil: 

Brass  Sheet  and 
Strip,  A-351- 

603  1/1/02-12/31/02 

Stainless  Steel 
Wire  Rod,  A- 

351-819  1/1/02-12/31/02 

Canada:  Brass  Sheet 
and  Strip,  A-122- 

601 1/1/02-12/31/02 

France: 

Anhydrous  So-" 
dium 

Metasilicate 
(ASM).  A-^27- 
098  1/1/02-12/31/02 
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Period 


Stainless  Steel 
1 1        Wire  Rods,  A- 

II         427-811  ..- 

Taiwan:  Top-ot-the- 
Stove  Stainless 
Steel  Cooking 
Ware,  A-583-603 
The  People's  Repub- 
lic of  China: 
Folding  Gift 
Boxes,  A-570- 

866  

Potassium  Per- 
manganate, A- 

570-001  

The  Republic  of 
Korea:  Top-of-the 
Stove  Stainless 
Steel  Cooking 
Ware,  A-580-601 
Countervailing  Duty 

Proceedings 
Brazil:  Brass  Sheet 
and  Strip,  C-351- 

604  

Taiwan:  Top-of-the- 
Stove  Stainless 
Steel  Cooking 
Ware,  C-583-604 
The  Republic  of 
Korea:  Top-of-the- 
Stove  Stainless 
Steel  Cooking 
Ware,  C-580-602 


1/1/02-12/31/02 
1/1/02-12/31/02 

8/6/01-12/31/02 
1/1/02-12/31/02 

1/1/02-12/31/02 

e 

1/1/02-12/31/02 
1/1/02-12/31/02 

1/1/02-12/31/02 


Suspension  Agreements 

None. 

In  accordance  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  The 
Department  changed  its  requirements 
for  requesting  reviews  for  countervaihng 
duty  orders.  For  both  antidumping  and 
countervailing  duty  reviews,  the 
interested  party  must  specify  the 
individual  producers  or  exporters 
covered  by  an  antidumping  finding  or 
an  antidumping  or  countervailing  duty 
order  or  suspension  agreement  for 
which  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  for  the 
3ecretary  to  review  sales  of  merchandise 
by  an  exporter  (or  a  producer  if  that 
producer  also  exports  merchandise  from 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin  and 
each  country  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically,  on  an  order-by- 
order  basis,  which  exporter(s)  the 
request  is  intended  to  cover. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 


Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  ^AV.,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  OfBce  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303(f)(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the    ' 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  January  2003.  If  the 
Department  does  not  receive,  by  the  last 
day  of  January  2003,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation  - 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  December  23,  2002. 
Holly  A.  Kuga, 

/Senior  Office  Director,  Group  II.  Office  4, 
Import  Administration. 

[FR  Doc.  02-33133  Filed  12-31-02;  8:45  am] 
BILLING  CODE  3S10-OS^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-827] 

Notice  of  Final  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Certain  Large  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  from  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

SUIMMARY:  We  have  determined  that  the 
first  administrative  review  of  Tubos  de 
Acero  de  Mexico,  S.A.  ("TAMSA") 
should  be  rescinded. 


EFFECTIVE  DATE:  (Insert  date  of 
publication  in  the  Federal  Register). 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Terpstra,  Mark  Young,  or  George 
McMahon,  AD/CVD  Enforcement,  Office 
6,  Group  II,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230:  telephone:  (202) 
482-3965,  (202)  482-6397, or (202)  482- 
1167,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

.  Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  regulations  refer  to 
the  regulations  codified  at  19  CFR  part 
351  (April  2001). 

Case  History 

On  September  4,  2002,  the 
Department  published  the  preliminary 
notice  of  intent  to  rescind  this 
administrative  review  of  the 
antidumping  duty  order  on  certain  large 
diameter  carbon  and  alloy  seamless 
standard,  line,  and  pressure  pipe  '    ' 
("SLP")  from  Mexico,  with  respect  to 
Tubos  de  Acero  de  Mexico,  S.A. 
("TAMSA").  See  Certain  Large  Diameter 
Carbon  and  Ailoy  Seamless  Standard, 
Line  and  Pressure  Pipe  from  Mexico: 
Preliminary  Notice  of  Intent  to  Rescind 
Administrative  Review,  67  FR  56531 
(September  4,  2002).  As  discussed  in  the 
preliminary  notice,  this  review  is 
intended  to  cover  shipments  of  subject 
merchandise  by  TAMSA,  during  the 
period  of  review  ("FOR")  February  4, 
2000,  through  July  31,  2001.  However, 
based  upon  our  shipment  data  query 
and  examination  of  entry  documents, 
we  determined  that  TAMSA  was  a  non- 
shipper  for  the  purpose  of  this  review  in 
our  preliminary  results.  We  invited 
parties  to  comment  on  our  preliminary 
results  (67  FR  at  56533).  However,    • 
interested  parties  did  not  submit  case 
briefs  or  request  a  hearing.  In  summary, 
there  have  been  no  changes  since  the 
Department  published  its  preliminary 
notice  of  intent  to  rescind  this 
administrative  review. 

Scope  of  the  Review 

The  products  covered  are  large 
diameter  seamless  carbon  and  alloy 
(other  than  stainless)  steel  standard, 
line,  and  pressure  pipes  produced,  or 
equivalent,  to  the  American  Society  for 
Testing  and  Materials  ("ASTM")  A-53. 
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ASTM  A-106.  ASTM  A-333,  ASTM  A- 
334,  ASTM  A-589,  ASTM  A-795,  and 
the  American  Petroleum  Institute 
("API")  5L  specifications  and  meeting 
the  physical  parameters  described 
below,  regardless  of  application,  with 
the  exception  of  the  exclusions 
discussed  below.  The  scope  of  this 
review  also  includes  all  other  products 
used  in  standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  specification,  with  the  exception  of 
the  exclusions  discussed  below. 
Specifically  included  within  the  scope 
of  this  review  are  seamless  pipes  greater 
than  4.5  inches  (114.3  mm)  up  to  and 
including  16  inches  (406.4  mm)  in 
outside  diameter,  regardless  of  wall- 
thickness,  manufacturing  process  (hot 
finished  or  cold-drawn),  end  finish 
(plain  end,  beveled  end,  upset  end, 
threaded,  or  thre'aded  and  coupled),  or 
surface  finish. 

The  seamless  pipes  subject  to  this 
review  are  currently  classifiable  under 
the  subheadings  7304.10.10.30, 
7304.10.10.45,  7304.10.10.60, 
7304.10.50.50,  7304.31.60.50, 
7304.39.00.36  7304.39.00.40, 
7304.39.00.44,  7304.39.00.48. 
7304.39.00.52.  7304.39.00.56, 
7304.39.00.62,  7304.39.00.68, 
,  7304.39.00.72,  7304.51.50.60, 
7304.59.60.00,  7304.59.80.30, 
7304.59.80.35,  7304.59.80.40, 
7304.59.80.45,  7304.59.80.50, 
7304.59.80.55,  7304.59.80.60, 
7304.59.80.65,  and  7304.59.80.70  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS"). 

Specifications,  Characteristics,  and 
Uses:  Large  diameter  seamless  pipe  is 
used  primarily  for  line  applications 
such  as  oil,  gas,  or  water  pipeline,  or 
utility  distribution  systems.  Seamless 
pressure  pipes  are  intended  for  the 
conveyance  of  water,  steam, 
petrochemicals,  chemicals,  oil  products, 
natural  gas  and  other  liquids  and  gasses 
in  industrial  piping  systems.  They  may 
carry  these  substances  at  elevated 
pressures  and  temperatures  and  may  be 
subject  to  the  application  of  external 
heat.  Seamless  carbon  steel  pressure 
pipe  meeting  the  ASTM  A-106  standard 
may  be  used  in  temperatures  of  up  to 
1000  degrees  Fahrenheit,  at  various 
American  Society  of  Mechanical 
Engineers  ("ASME")  code  stress  levels. 
Alloy  pipes  made  to  ASTM  A-335 
standard  must  be  used  if  temperatures 
and  stress  levels  exceed  those  allowed 
for  ASTM  A-106.  Seamless  pressure 
pipes  sold  in  the  United  States  are 
commonly  produced  to  the  ASTM  A- 
106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 


specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natiual  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  cany  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements.  If  exceptionally  low 
temperature  uses  or  conditions  are 
anticipated,  standard  pipe  may  be 
manufactured  to  ASTM  A-333  or  ASTM 
A-334  specifications. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  water  well  pipe  (ASTM  A- 
589)  and  seamless  galvanized  pipe  for 
fire  protection  uses  (ASTM  A-795)  are 
used  for  the  conveyance  of  water. 
Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53,  API  5L-B,  and  API 
5L-X42  specifications.  To  avoid 
maintaining  separate  production  runs 
and  separate  inventories,  manufacturers 
typically  triple  or  quadruple  certify  the 
pipes  by  meeting  the  metallurgical 
requirements  and  performing  the 
required  tests  pursuant  to  the  respective 
specifications.  Since  distributors  sell  the 
vast  majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  or 
quadruple  certified  pipes  in  large 
diameters  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  A  more  minor  application 
for  large  diameter  seamless  pipes  is  for 
use  in  pressure  piping  systems  by 
refineries,  petrochemical  plants,  and 
chemical  plants,  as  well  as  in  power 
generation  plants  and  insome  oil  field 
uses  (on  shore  and  off  shore)  such  as  for 
separator  lines,  gathering  lines  and 
metering  runs.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However, 
ASTM  A-106  pipes  may  be  used  in 
some  boiler  applications. 

The  scope  of  this  review  includes  all 
seamless  pipe  meeting  the  physical 
parameters  described  above  and 
produced  to  one  of  the  specifications 
listed  above,  regardless  of  application, 
with  the  exception  of  the  exclusions 
discussed  below,  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line,  and  pressure 
applications  and  the  above-listed 
specifications  are  defining 


characteristics  of  the  scope  of  this 
investigation.  Therefore,  seamless  pipes 
meeting  the  physical  description  above, 
but  not  produced  to  the  ASTM  A-53, 
ASTM  A-106,  ASTM  A-333,  ASTM  A- 
334,  ASTM  A-589,  ASTM  A-795,  and 
API  5L  specifications  shall  be  covered  if 
used  in  a  standard,  line,  or  pressure 
application,  with  the  exception  of  the 
specific  exclusions  discussed  below. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  ASTM  A- 
106  applications.  These  specifications 
generally  include  ASTM  A-161,  ASTM 
A-192,  ASTM  A-210,  ASTM  A-252, 
ASTM  A-501,  ASTM  A-523.  ASTM  A- 
524,  and  ASTM  A-618.  When  such 
pipes  are  used  in  a  standard,  line,  or 
pressure  pipe  application,  such 
products  are  covered  by  the  scope  of 
'  this  review.  ' 

Specifically  excluded  from  the  scope 
of  this  review  are: 

A.  Boiler  tubing  and  mechanical 
tubing,  if  such  products  are  not 
produced  to  ASTM  A-53,  ASTM  A-106. 
ASTM  A-333,  ASTM  A-334,  ASTM  A- 
589.  ASTM  A-795,  and  API  5L 
specifications  and  are  not  used  in 
standard,  line,  or  pressure  pipe 
applications. 

B.  Finished  and  unfinished  oil 
country  tubular  goods  ("OCTG"),  if 
covered  by  the  scope  of  another 
antidumping  duty  order  from  the  same 
country.  If  not  covered  by  such  an 
OCTG  order,  finished  and  unfinished 
OCTG  are  included  in  this  scope  when 
used  in  standard,  line  or  pressure 
applications. 

C.  Products  produced  to  the  A-335 
specification  unless  they  are  used  in  an 
application  that  would  normally  utilize 
ASTM  A-53,  ASTM  A-106,  ASTM  A- 
333,  ASTM  A-334,  ASTM  A-589,  ASTM 
A-795,  and  API  5L  specifications. 

D.  Line  and  riser  pipe  for  deepwater 
application,  i.e.,  line  and  riser  pipe  th^t 
is  (1)  used  in  a  deepwater  application, 
which  means  for  use  in  water  depths  of 
1,500  feet  or  more;  (2)  intended  for  use 
in  and  is  actually  used  for  a  specific 
deepwater  project;  (3)  rated  for  a 
specified  minimum  yield  strength  of  not 
less  than  60,000  psi;  and  (4)  not 
identified  or  certified  through  the  use  of 
a  monogram,  stencil,  or  otherwise 
marked  with  an  API  specification  (e.g., 
"API  5L"). 

With  regard  to  the  excluded  products 
listed  above,  the  Department  will  not 
instruct  Customs  to  require  end-use 
certification  until  such  time  as 
petitioner  or  other  interested  parties 
provide  to  the  Department  a  reasonable 
basis  to  believe  or  suspect  that  the 
products  are  being  utilized  in  a  covered 


Upplication.  If  such  information  is 
provided,  the  Department  will  require 
end-use  certification  only  for  the 
product(s)  (or  specification(s))  for  which 
evidence  is  provided  that  such  products 
are  being  used  in  a  covered  application 
as  described  above.  For  exeunple,  if, 
based  on  evidence  provided  by 
petitioner,  the  Department  finds  a 
reasonable  basis  to  believe  or  suspect 
that  seamless  pipe  produced  to  the  A- 
335  specification  is  being  used  in  an  A- 
106  application,  it  will  require  end-use 
certifications  for  imports  of  that 
specification.  Normally  the  Department 
will  require  only  the  importer  of  record 
to  certify  to  the  end-use  of  the  imported 
merchandise.  If  it  later  proves  necessary 
for  adequate  implementation,  the 
Department  may  also  require  producers 
who  export  such  products  to  the  United 
States  to  provide  such  certification  on 
Invoices  accompanying  shipments  to 
the  United  States. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  emd  U.S. 
Customs  Service  ("Customs")  purposes, 
the  written  description  of  the 
merchandise  subject  to  this  scope  is 
dispositive. 

Rescission  of  First  Administrative 
Review 

We  provided  interested  parties  with 
an  opportunity  to  comment  on  the 

Kreliminary  results.  As  noted  above, 
owever,  we  received  no  comments 
from  any  party.  As  discussed  in  detail 
in  the  preliminary  results,  because 
TAMSA  made  no  entries,  exports  or 
sales  of  the  subject  merchandise  to  the 
U.S.  during  the  POR,  we  determined 
that  it  was  a  non-shipper.  In  accordance 
with  19  CFR  351.213(d)(3)  and 
consistent  with  Department  practice,  we 
are  rescinding  our  review  of  TAMSA 
(see,  e.g..  Certain  Non-Frozen  Apple 
Juice  Concentrate  from  the  People's 
Republic  of  China:  Final  Results  of 
°1999-2001  Administrative  Review  and 
Partial  Rescission  of  Review,  67  FR 
68987  (November  14,  2002);  see  also, 
Frozen  Concentrated  Orange  Juice  From 
Brazil:  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  67  FR  40913 
(June  14,  2002)). 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  an  administrative 
protective  order  ("APO")  of  their 
responsibility, concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/ destruction  of 
'APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 


and  the  terms  of  an  APO  are 
sanctionable  violations. 

This  determination  is  issued  and 
published  pursuant  to  sections  751(a) 
and  777(i)  of  the  Act. 

Dated:  December  24,  2002. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration.     . 

[FR  Doc.  02-33134  Filed  12-31-02;  8:45  am) 
BILUNG  CODE  3510-OS-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Seats  for  the  Channel 
Islands  National  Marine  Sanctuary 
Advisory  Council 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 
ACTION:  Notice  and  request  for 
applications. 

SUMMARY:  The  Channel  Islands  National 
Marine  Sanctuary  (CINMS  or  Sanctuary) 
is  seeking  applicants  for  the  following 
vacant  seats  on  its  Sanctuary  Advisory 
Coimcil  (Council):  Business 
Representative  and  Tourism 
Representative.  Applicants  are  chosen 
based  upon  their  particular  expertise 
and  experience  in  relation  to  the  seat  for 
which  they  are  applying;  community 
and  professional  affiliations;  philosophy 
regarding  the  conservation  and 
management  of  marine  resources;  and 
the  length  of  residence  in  the  area 
affected  by  the  Sanctuary.  Applicants 
who  are  chosen  as  members  should 
expect  to  serve  three-year  terms, 
pursuant  to  the  Council's  Charter. 
DATES:  Applications  are  due  bv  Januciry 
10,  2003. 

ADDRESSES:  Application  kits  may  be 
obtained  from  Nancy  Berenson  at 
Channel  Islands  National  Marine 
Sanctuary,  115  Harbor  Way,  Suite  150, 
Santa  Barbara,  CA  96825.  Completed 
applications  should  be  sent  to  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Murray  at  (805)  884-1464,  oi 
michael.murray@noaa.gov,  or  visit  the 
CINMS  Web  site  at:  http:// 
www.cinms.nos.noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
CINMS  Advisory  Council  was  originally 
established  in  December  1998  and  has  a 
broad  representation  consisting  of  20 
members,  including  ten  government 
agency  representatives  and  ten  members 


from  the  general  public.  The  Council 
functions  in  an  advisory  capacity  to  the 
Sanctuary  Manager.  The  Council  works 
in  concert  with  the  Sanctuary  Manager 
by  keeping  him  or  her  informed  about 
issues  of  concern  throughout  the 
Sanctuary,  offering  recommendations  on 
specific  issues,  and  aiding  the  Manager 
in  achieving  the  goals  of  the  Sanctuary 
program.  Specifically,  the  Councils 
objectives  are  to  provide  advice  on:  (1) 
Protecting  natural  and  cultural 
resources,  and  identifying  and 
evaluating  emergent  or  critical  issues 
involving  Sanctuary  use  or  resources; 
(2)  Identifying  and  realizing  the 
Sanctuary's  research-objectives;  (3) 
Identifying  and  realizing  educational 
opportunities  to  increase  the  public 
knowledge  and  stewardship  of  the 
Sanctuary  environment;  and  (4) 
Assisting  in  developing  an  informed 
constituency  to  increase  awareness  and 
understanding  of  the  purpose  and  value 
of  the  Sanctuary  and  the  National 
Marine  Sanctuary'  Program. 

Authority:  16  U.S.C.  1431  et  seq. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  Dec:ember  18,  2002. 
Jamison  S.  Hawkins, 
Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
|FR  Doc.  02-33137  Filed  12-31-02;  8:45  am) 

BILLING  CODE  3S10-08-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  001 206342-2305-03;  I.D. 
102802A] 

RIN064a-ZB00 

Financial  Assistance  for  Community- 
based  Habitat  Restoration  Projects 

AGENCY:  National  Marine  Fisheries 
Service  (NOAA  Fisheries),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  purpose  of  this  document 
is  to  invite  the  public  to  submit 
proposals  for  available  funding  to 
implement  grass-roots  habitat 
restoration  projects  that  will  benefit 
living  marine  resources,  including 
anadromous  fish,  under  the  NOAA 
Community-based  Restoration  Program 
(CRP).  This  document  describes  the 
conditions  under  which  applications 
(project  proposals)  will  be  accepted 
under  the  CRP,  and  describes  criteria 
under  which  applications  will  be 
evaluated  for  funding  consideration. 
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Projects  funded  through  the  CRP  will  be 
expected  to  have  strong  on-the-ground 
habitat  restoration  components  that 
provide  educational  and  social  benefits 
for  people  and  their  communities  in 
addition  to  long-term  ecological  habitat 
improvements  for  NOAA  trust 
resources.  Proposals  selected  for 
funding  through  this  solicitation  will  be 
implemented  through  a  project  grant, 
cooperative  agreement,  or  interagency 
transfer. 

DATES:  Applications  for  funding  under 
the  CRP  will  be  accepted  upon 
publication  of  this  document  in  the 
Federal  Register  and  must  be  received 
by  or  postmarked  by  March  3,  2003. 
Applications  received  or  postmarked 
after  that  time  will  not  be  considered  for 
funding.  Applications  submitted  via  the 
U.S.  Postal  Service  must  have  an  official 
postmark;  private  metered  postmarks 
are  not  acceptable.  Applications 
delivered  by  a  delivery  service  after  the 
postmark  date  will  be  accepted  for 
review  if  the  applicant  can  docimient 
that  the  application  was  provided  to  the 
delivery  service  on  or  prior  to  the 
specified  postmark  cut-off  date.  In  any 
event,  applications  received  later  than 
15  business  days  following  the  closing 
date  will  not  be  accepted.  No  facsimile 
or  electronic  mail  applications  will  be 
accepted. 

ADDRESSES:  Send  applications  to 
Christopher  D.  Doley,  Director,  NOAA 
Restoration  Center,  National  Marine 
Fisheries  Service.  1315  East  West 
Highway  (F/HC3),  Silver  Spring,  MD 
20910-3282;  ATTN:  CRP  Project 
Applications. 

See  SUPPLEMENTARY  INFORMATION 
section  under  Electronic  Access  for    ' 
additional  information  on  the  CRP  and 
for  application  form  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  J.  Bruckner  or  Alison  Ward 
at(301)713-0174,  or  by  e-mail  at 
Robin.Bruckner@noaa.gov  or 
AIison.Ward@noaa.gov. 

SUPPLEMENTARY  INFORMATION 

I.  Program  Description 

The  CRP,  a  financial  and  technical 
Federal  assistance  program,  promotes 
strong  partnerships  at  the  national, 
regional  and  local  level  to  fund  grass- 
roots, community-based  activities  that 
restore  living  marine  resources  and  their 
habitats  and  promote  stewardship  and  a 
conservation  ethic  for  NOAA  trust 
resources.  NOAA  trust  resources  are 
living  marine  resources  that  include 
conunercial  and  recreational  fishery 
resources  (marine  fish  and  shellfish  and 
their  habitats);  anadromous  species 
(fish,  such  as  salmon  and  striped  bass 


that  spawn  in  freshwater  and  then 
migrate  to  the  sea);  endangered  and 
threatened  marine  species  and  their 
habitats;  marine  mammals,  turtles,  and 
their  habitats;  marshes,  mangroves, 
seagrass  beds,  coral  reefs,  and  other 
coastal  habitats;  and  resources 
associated  with  National  Marine 
Sanctuaries  and  National  Estuarine 
Research  Reserves.  Habitats  in  the  Great 
Lakes  region  are  not  covered  by  this 
solicitation. 

The  CRP's  objective  is  to  bring 
together  citizen  groups,  public  and 
nonprofit  organizations,  watershed 
groups,  industry,  corporations  and 
businesses,  youth  conservation  corps, 
students,  landowners,  academics,  and 
local  goverimient,  state,  and  Federal 
agencies  to  cooperatively  implement 
habitat  restoration  projects.  Partnerships 
developed  at  national,  regional  and 
local  levels  contribute  funding,  land, 
technical  assistance,  workforce  support 
or  other  in-kind  services  to  promote 
citizen  participation  in  the 
improvement  of  locally  important  living 
marine  resources,  as  well  as  develop 
local  stewardship  and  monitoring 
activities  to  sustain  and  evaluate  the 
success  of  the  restoration. 

The  CRP  recognizes  the  significant 
role  that  conmiunities  can  play  in 
habitat  restoration,  and  acknowledges 
that  habitat  restoration  is  often  best 
implemented  through  technical  and 
monetary  support  provided  at  a 
community  level.  Community-based 
restoration  projects  supported  by  the 
CRP  are  successful  because  they  have 
significant  local  backing,  depend  upon 
citizens  hands-on  involvement,  and 
typically  involve  NOAA  technical 
assistance  or  oversight.  The  role  of 
NOAA  in  the  CRP  is  to  help  identify 
potential  restoration  projects,  strengthen 
the  development  and  implementation  of 
sound  restoration  projects  and  science- 
based  monitoring  of  such  projects 
within  communities,  and  develop  long- 
term,  ongoing  national  and  regional 
partnerships  to  support  commimity- 
based  restoration  efforts  of  living  marine 
resource  habitats  across  a  wide 
geographic  area.  For  more  information 
on  the  CRP.  see  Electronic  Access. 

n.  Authority 

The  Secretary  of  Commerce  is 
authorized  under  the  Fish  and  Wildlife 
Coordination  Act,  16  U.S.C.  661.  as 
amended  by  the  Reorganization  Plan 
No.  4  of  1970.  to  provide  grants  or 
cooperative  agreements  for  fisheries 
habitat  restoration. 


ni.  Catalogue  of  Federal  Domestic 
Assistance 

The  CRP  is  described  in  the 
"Catalogue  of  Federal  Domestic 
Assistance."  under  program  number 
11.463,  Habitat  Conservation. 

IV.  Eligible  Applicants 

Eligible  applicants  are  institutions  of 
higher  education,  hospitals,  other  non- 
profits, commercial  organizations, 
organizations  under  the  jiarisdiction  of 
foreign  governments,  international 
organizations,  state,  local  and  Indian 
tribal  governments.  Applications  from 
Federal  agencies  will  be  considered. 
Before  non-NOAA  Federal  applicants 
may  be  funded,  they  must  demonstrate 
that  they  have  legal  authority  to  receive 
funds  from  another  federal  agency  in 
excess  of  their  appropriation.  Because 
this  emnouncement  is  not  proposing  to 
procure  goods  or  services  from 
applicants,  the  Economy  Act  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  basis. 
Although  Federal  agencies  are  eligible 
to  apply  under  this  solicitation,  they  are 
strongly  encouraged  to  work  with  states, 
non-governmental  organizations, 
national  service  clubs  or  youth  corps 
organizations  and  others  that  are  eligible 
to  apply,  rather  than  seeking  project 
funding  directly  from  the  CRP. 
Proposals  selected  for  funding  from 
non-Federal  applicants  will  be  funded 
through  a  project  grant  or  cooperative 
agreement  under  the  terms  of  this 
document.  For  applications  funded 
through  cooperative  agreements, 
substantial  involvement  of  the  Federal 
government  in  the  project  may  include, 
but  is  not  limited  to,  activities  such  as 
hands-on  technical  or  permitting 
assistance,  monitoring  the  progression 
of  the  restoration  through  site  visits,  and 
involvement  in  public  events  to 
highlight  restoration  activities. 
Proposals  selected  for  funding  from  a 
non-NOAA  Federal  agency  will  be 
funded  through  an  interagency  transfer. 

The  Department  of  Commerce/ 
National  Oceanic  and  Atmospheric 
Administration  (DOC/NOAA)  is 
strongly  committed  to  broadening  the 
participation  of  Historically  Black 
Colleges  and  Universities.  Hispanic 
Serving  Institutions,  and  Tribal  Colleges 
and  Universities  in  its  educational  and 
research  programs.  The  DOC/NOAA 
vision,  mission,  and  goals  are  to  achieve 
full  participation  by  Minority  Serving 
Institutions  (MSI)  in  order  to  advance 
the  development  of  human  potential,  to 
strengthen  the  nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportunities  for  MSIs  to 
participate  in,  and  benefit  fi-om.  Federal 
financial  assistance  programs.  DOC/ 


55 


Federal  Register / Vol.  68,  No.  1/ Thursday,  January  2,  2003 /Notices 


85 


NOAA  encourages  proposals  for  habitat 
restoration  projects  involving  MSIs 
according  to  the  criteria  in  this 
document. 

V.  Eligible  Restoration  Activities 

NOAA  is  interested  in  hinding 
projects  that  will  result  in  on-the- 
ground  restoration  of  habitat  to  benefit 
living  marine  resources,  including 
anadromous  fish  species.  Restoration  is 
defined  here  as  activities  that  contribute 
to  the  return  of  degraded  or  altered 
marine,  estuarine,  coastal  and 
freshwater  anadromous  fish  habitats  to 
a  close  approximation  of  their  condition 
prior  to  disturbaiice.  Restoration  may 
include,  but  is  not  limited  to, 
improvement  of  coastal  wetland  tidal 
exchange  or  reestablishment  of  historic 
hydrology;  dam  or  berm  removal; 
improvement  or  reestablishment  of  fish 
passage;  reef/substrate/habitat  creation; 
establishment  of  riparian  buffer  zones 
and  improvement  of  freshwater  habitat 
features  that  support  anadromous  fishes; 
exclusionary  fencing  and  planting; 
planting  of  native  coastal  wetland  £md 
submerged  aquatic  vegetation;  and 
enhancement  of  feeding,  spawning  and 
growth  areas  essential  to  marine  or 
anadromous  fish.  NOAA  recognizes  that 
accomplishing  restoration  is  a  multi- 
faceted  effort  involving  project  design, 
engineering  services,  permitting, 
construction,  oversight  and  monitoring. 

In  general,  proposed  projects  should 
clearly  demonstrate  anticipated  benefits 
to  habitats,  such  as  salt  marshes, 
seagrass  beds,  coral  reefs,  hiangrove 
forests,  and  riparian  habitat  near  rivers, 
streams  and  creeks  used  by  anadromous 
fish,  or  where  fish  passage  is  certain  to 
be  restored  to  habitat  formerly  used  by 
anadromous  fish.  Priorities  for  habitat 
restoration  activities  include:  areas 
identified  by  NOAA  Fisheries  as 
essential  fish  habitat  (EFH)  and  areas 
within  EFH  identified  as  Habitat  Areas 
of  Particular  Concern;  areas  identified  as 
critical  habitat  for  federally  or  state 
listed  marine  and  anadromous  species; 
areas  identified  as  important  habitat  for 
marine  mammals  and  turtles; 
watersheds  or  such  other  areas  under 
conservation  management  as  special 
management  areas  under  state  coastal 
management  programs;  and  other 
important  commercial  or  recreational 
marine  fish  habitat,  including  degraded 
areas  that  historically  were  important 
habitat  for  living  marine  resources.  To 
protect  the  Federal  investment,  projects 
on  private  lands  need  to  provide 
assurance  that  the  project  will  be 
maintained  for  its  intended  purpose  for 
the  life  of  the  project.  Projects  must 
involve  significant  conmiunity  support 
through  an  educational  and/or  volunteer 


component  tied  to  the  restoration 
activities.  Implementation  of  on-the- 
ground  habitat  restoration  projects  must 
involve  community  outreach  and 
monitoring  to  assess  project  success, 
and  may  involve  limited  pre- 
implementation  activities,  such  as 
engineering  and  design  and  short-term 
baseline  studies.  Proposals  emphasizing 
a  singular  restoration  component,  such 
as  only  outreach  or  program 
coordination  are  discouraged,  as  are 
applications  that  propose  to  expand  an 
organization's  day-to-day  activities,  or 
that  primarily  seek  support  for 
administration,  salaries,  overhead  and 
travel.  The  CRP  anticipates  the 
availability  of  limited  funds  for  high 
quality,  quantitative  monitoring  projects 
to  advance  the  science  and  technology 
of  coastal  and  marine  habitat 
restoration.  Proposals  emphasizing 
science-based  monitoring  of  existing  or 
simultaneously  proposed  CRP  projects 
are  encouraged. 

Although  NOAA  recognizes  that 
water  quality  and  land  use  issues  may 
impact  habitat  restoration  efforts,  this 
initiative  is  intended  to  fund  physical 
habitat  restoration  projects.  The 
following  restoration  projects  will  not 
be  eligible  for  funding:  (1)  Activities 
that  constitute  legally  required 
mitigation  for  the  adverse  effects  of  an 
activity  regulated  or  otherwise  governed 
by  state  or  Federal  law;  (2)  activities  that 
constitute  restoration  for  natural 
resource  damages  under  Federal  or  state 
law,  (3)  activities  that  are  required  by  a 
separate  consent  decree,  court  order, 
statute  or  regulation,  and  (4)  direct 
water  quality  improvement  measures, 
including  wastewater  treatment  plant 
upgrades  or  combined  sewer  outfall 
improvements.  Funds  from  the  CRP  may 
be  sought  to  enhance  restoration 
activities  beyond  the  scope  legally 
required  by  these  activities.  Because 
funds  are  limited,  funding  land 
purchase  agreements,  conservation 
easements,  and  artificial  reef  projects  to 
create  habitat  where  it  did  not  exist 
historically  will  be  a  low  priority. 

VI.  Funding  Availability 

This  solicitation  announces  that 
funding  of  up  to  $2,000,000  is  expected 
to  be  available  for  community-based 
habitat  restoration  in  FY  2003.  The 
NOAA  Restoration  Center  anticipates 
that  typical  project  awards  will  range 
from  $50,000  to  $200,000;  NOAA  will 
not  accept  proposals  for  under  $25,000 
or  proposals  for  over  $250,000  under 
this  solicitation.  There  is  no  guarantee 
that  sufficient  funds  will  be  available  to 
make  awards  for  all  proposals.  The 
number  of  awards  to  be  made  as  a  result 
of  this  solicitation  will  depend  on  the 


number  of  eligible  applications 
received,  the  amount  of  funds  requested 
for  initiating  restoration  projects  by  the 
applicants,  the  merit  and  ranking  of  the 
proposals,  and  the  amount  of  funds 
made  available  to  the  CRP  by  Congress. 
The  exact  amount  of  funds  that  may  be 
awarded  will  be  determined  in  pre- 
award  negotiations  between  the 
applicant  and  NOAA  representatives. 
Publication  of  this  document  does  not 
obligate  NOAA  to  award  any  specific 
project  or  obligate  all  or  any  parts  of  any 
available  funds. 

Vn.  Matching  Requirements 

The  overall  focus  of  the  CRP  is  to 
provide  seed  money  to  individual 
projects  that  leverage  funds  and  other 
contributions  from  a  broad  public  and 
private  sector  to  implement  locally 
important  habitat  restoration  to  benefit 
living  marine  resources.  To  this  end, 
applicants  are  encouraged  to 
demonstrate  a  minimum  1:1  non- 
Federal  match  for  CRP  funds  requested 
to  complete  the  proposed  project. 
NOAA  strongly  encourages  applicants 
to  leverage  as  much  investment  as 
possible;  applicants  with  less  than  1:1 
match  will  not  be  disqualified. 

For  non-Federal  applicants,  the  match 
can  come  from  a  variety  of  public  and 
private  sources  and  can  include  in-kind 
goods  and  services;  cash  match  is  highly 
encouraged.  Federal  fimds  may  not  be 
considered  matching  funds.  Applicants 
are  permitted  to  combine  contributions 
from  additional  non-Federal  partners  in 
order  to  meet  the  1:1  match  expected. 
Applicants  whose  proposals  are  selected 
for^funding  will  be  bound  by  the 
percentage  of  cost  sharing  reflected  in 
the  award  document  signed  by  the 
NOAA  Grants  Officer. 

Vni.  Award  Period, 

Generally,  the  CRP  will  make  awards 
only  to  those  projects  where  requested 
funding  will  be  used  to  complete 
proposed  restoration  activities,  with  the 
exception  of  post-construction 
monitoring,  within  a  period  of  24 
months  from  the  approved  start  date  of 
the  project.  If  an  application  is  selected 
for  funding,  NOAA  has  no  obligation  to 
provide  any  additional  prospective 
funding  in  connection  with  that  award 
in  subsequent  years.  Any  subsequent 
proposal  to  continue  work  on  an 
existing  project  must  be  submitted  to 
the  competitive  process  for 
consideration  and  will  not  receive 
preferential  treatment.  Renewal  of  an 
award  to  increase  funding  or  to  extend 
the  period  of  performance  is  at  the  total 
discretion  of  NOAA. 
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IX.  Electronic  Access 

Information  on  the  CRP,  including 
examples  of  community-based  habitat 
restoration  projects  that  have  been 
funded  to  date,  can  be  foimd  on  the 
world  wide  web  at  http:// 
www.nmfs.noaa.gov/habitat/restoration/ 
community.  The  standard  NOAA 
application  forms  and  instructions  for 
applicants  are  accessible  through  this 
web  site,  or  they  can  be  obtained  from 
the  NOAA  Restoration  Center  (see 
ADDRESSES).  Potential  applicants  are 
invited  to  contact  NOAA  Restoration 
Center  staff  before  submitting  an 
application  to  discuss  the  applicability 
of  project  ideas  to  the  CRP's  goals  and 
objectives,  and  to  request  an  application 
package  that  contains  instructions  for 
submitting  NOAA  standard  grtints 
applications  and  supplementary 
instructions  specific  to  the  NOAA 
Community-based  Restoration  Program. 

X.  Application  Process 

To  submit  a  proposal,  a  complete  . 
NOAA  standard  grants  application 
package  should  be  filed  in  accordance 
with  the  guidelines  in  this  document. 
Each  application  should  include  all 
specified  sections  as  follows:  Cover 
sheet-an  applicant  must  use  Office  of 
Management  and  Budget  (0MB) 
Standard  Form  424  as  the  cover  sheet 
for  each  project;  budget  detail  (SF  424A 
and  budget  justification  narrative);  grant 
assurances  SF424B  and  CD-511,  and 
SF-LLL  and  CD-346  if  applicable; 
narrative  project  description,  and 
curriculum  vitae  or  resume  of  primary 
project  personnel.  Budgets  must  include 
a  detailed  breakdown  by  category  of  cost 
(object  class)  separated  into  Federal  and 
non-Federal  shares  as  they  relate  to 
specific  aspects  of  the  project,  with 
appropriate  justification  for  both  the 
Federal  and  non-Federal  shares. 

In  general,  applications  should  clearly 
demonstrate  the  broad-based  benefits 
expected  to  specific  habitats,  and  how 
these  benefits  will  be  achieved  through 
the  proposed  restoration  activities.  The 
narrative  project  description  should  be 
no  more  than  12  double-spaced  pages 
long,  in  12-pOint  font,  and  should  give 
a  clear  presentation  of  the  proposed 
work.  It  should  identify  the  problems 
the  project  will  address  and  describe 
short-  and  long-term  objectives  and 
goals,  the  methods  for  carrying  out  and 
monitoring  the  project,  and  the  project's 
relevance  to  enhancing  habitat  to  benefit 
living  marine  resources.  The  project 
narrative  should  describe  the 
organizational  structiu-e  of  the  applicant 
group,  detail  its  qualifications,  and 
identify  proposed  project  staff; 
participants  (project  partners)  other  than 


the  applicant,  and  their  contributions 
should  be  identified.  Applicants  should 
indicate  if  the  project  has  been 
submitted  for  funding  consideration 
elsewhere,  whether  the  funds  requested 
are  Federal  or  non-Federal,  and  what 
amount  has  been  requested  or  secured 
from  other  sources.  The  need  for 
assistance  should  be  demonstrated,  and 
the  narrative  should  provide  assurance 
that  all  necessary  environmental 
permits  and  consultations  will  be 
secured  prior  to  the  use  of  Federal  funds 
for  construction.  Applicants  should  not 
assume  prior  knowledge  on  the  part  of 
NOAA  as  to  the  relative  merits  of  the 
project  described  in  the  application. 

Applications  should  not  he  bound  in 
any  manner  and  should  be  printed  on 
one  side  only.  Three  hard  copies 
(including  one  signed  original)  of  each 
application  are  required  and  must  be 
submitted  to  the  NOAA  Restoration 
Center  (see  ADDRESSES).  Applicants  may 
opt  to  submit  additional  hard  copies 
(seven  are  needed  for  reviewing 
purposes)  if  it  does  not  cause  a  financial 
hardship;  an  additional  copy  only  may 
also  be  submitted  electronically  in 
either  Microsoft  Word  or  WordPerfect 
formats  on  a  PC-compatible  floppy  disk 
or  CD  ROM.  Applications  for  multiple 
projects  submitted  by  the  same 
applicant  must  be  submitted  in  separate 
envelopes. 

XI.  Indirect  Costs 

The  budget  may  include  an  amount 
for  indirect  costs  if  the  applicant  has  an 
established  indirect  cost  rate  with  the 
Federal  government.  Indirect  costs  are 
essentially  overhead  costs  for  basic 
operational  functions  (e.g.,  lights,  rent, 
water,  insurance)  that  are  incurred  for 
common  or  joint  objectives  and 
therefore  cannot  be  identified 
specifically  within  a  particular  project. 
For  this  solicitation,  the  Federal  share  of 
the  indirect  costs  must  not  exceed  the 
lesser  of  either  the  indirect  costs  the 
applicant  would  be  entitled  to  if  the 
negotiated  Federal  indirect  cost  rate 
were  used  or  25  percent  of  the  direct 
costs  proposed.  For  those  situations  in 
which  the  use  of  the  applicant's  indirect 
cost  rate  would  result  in  indirect  costs 
greater  than  25  percent  of  the  Federal 
direct  costs,  the  difference  may  be 
counted  as  part  of  the  non-Federal 
share.  A  copy  of  the  current,  approved 
negotiated  indirect  cost  agreement  with 
the  Federal  Government  should  be 
included  with  the  application.  If  the 
applicant  does  not  have  a  current 
negotiated  rate  and  plans  to  seek 
reimbursement  for  indirect  costs, 
documentation  necessary  to  establish  a 
rate  must  be  submitted  within  90  days 
of  receiving  an  award. 


XII.  Project  Selection  Process 

Applications  will  be  screened  by  CRP 
staff  to  determine  if  they  are  eUgible. 
complete  and  in  accordance  with 
instructions,  detailed  in  the  standard 
NOAA  Grants  Application  Package. 
Eligible  restoration  proposals  will 
undergo  a  technical  review,  ranking, 
and  selection  process.  As  appropriate 
during  this  process,  the  NOAA 
Restoration  Center  will  solicit 
individual  technical  evaluations  of  each 
project  proposed  and  may  request 
evaluations  from  other  NOAA  offices, 
the  Regional  Fishery  Management    ^ 
Councils,  other  Federal  and  state 
agencies,  such  as  state  coastal 
management  agencies  and  state  fish  and 
wildlife  agencies,  and  private  and 
public  sector  restoration  experts  who 
have  knowledge  of  a  specific  applicant, 
program  or  its  subject  matter.  Proposals 
also  will  be  reviewed  by  NOAA  regional 
and  headquarters  staff  to  determine  how 
well  they  meet  the  stated  aims  of  the 
CRP,  and  how  well  the  proposal  meets 
the  goals  of  the  NOAA  RC. 

Applications  for  habitat  restoration 
projects  will  be  evaluated  by  individual 
technical  reviewers,  including  those 
mentioned  in  the  above  paragraph, 
according  to  the  criteria  and  weights 
described  in  this  solicitation.  The 
proposals  will  be  rated,  and  reviewer 
comments  and  composite  project  ranks 
will  be  presented  to  the  Director  of  the 
NOAA  Restoration  Center  (Director). 
The  Director,  in  consultation  with  CRP 
staff,  will  consider  the  evaluations  and 
may  take  into  account  the  following:  (a) 
Diversity  of  geographic  location  and 
habitat  types  to  be  restored;  (b)  diversity 
of  applicants;  (c)  degree  of  duplication 
of  proposed  activities  with  other 
projects  that  are  currently  in  effect  or 
approved  for  funding  by  NOAA  and 
other  Federal  agencies;  (d)  factors  that 
may  not  be  known  by  technical 
reviewers,  including  past  performance 
of  the  applicant,  that  would  affect 
achievement  of  the  CRP's  objectives  as 
described  in  this  announcement  and  the 
CRP  Guidelines  (65  FR  16890,  March 
30,  2000);  and  (e)  the  availability  of 
funds.  Hence,  awards  may  not 
necessarily  be  made  to  the  highest 
scored  proposals.  The  Director,  in 
consultation  with  CRP  staff,  will  select 
the  proposals  to  be  recommended  to  the 
Grants  Management  Division  for 
funding  and  determine  the  amount  of 
funds  available  for  each  approved 
proposal.  Unsuccessful  applicants  will 
be  notified  in  writing  that  their  proposal 
was  not  among  those  recommended  for 
funding,  and  unsuccessful  applications 
will  be  kept  on  file  until  the  close  of  the 
following  fiscal  year  then  destroyed. 
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Successful  applicants  may  be  asked  to 
modify  objectives,  work  plans,  or 
budgets  prior  to  final  approval  of  an 
■  award.  The  exact  amount  of  funds  to  be 
awarded,  the  final  scope  of  activities, 
the  project  duration,  and  specific  NOAA 
cooperative  involvement  with  the 
activities  of  each  project  will  be 
determined  in  pre-award  negotiations 
among  the  applicant,  the  NOAA  Grants 
Office,  and  the  NOAA  CRP  staff. 
Projects  should  not  be  initiated  in 
expectation  of  Federal  funding  until  a 
notice  of  award  document  is  received 
from  the  NOAA  Grants  Office. 

Successful  applicants  generally  will 
be  selected  approximately  60  days  after 
the  close  of  this  solicitation.  The  earliest 
date  for  receipt  of  awards  will  be 
approximately  120  days  after  the  close 
of  this  solicitation,  when  all  NOAA/ 
applicant  negotiations  of  cooperative 
activities  have  been  completed. 
Applicants  should  consider  this 
selection  and  processing  time  in 
developing  requested  start  dates  for 
proposed  restoration  activities. 

Xni.  Evaluation  Criteria 

Reviewers  will  assign  scores  to 
proposals  ranging  from  0  to  60  points 
based  on  the  following  four  evaluation 
criteria  and  respective  weights. 

(1)  Potential  of  the  Project  to  Benefit 
Living  Marine  Resources  (15  points) 

Proposals  will  be  evaluated  on  the 
extent  of  proposed  habitat  restoration 
activities  and  the  type{s)  of  habitat(s) 
that  will  be  restored.  In  particular, 
NOAA  will  evaluate  proposals  based,  on 
the  amount  and  type  of  habitat  proposed 
for  restoration  and  the  potential  of  the 
applicant  to  restore,  protect,  conserve, 
and  enhance  habitats  and  ecosystems 
vital  to  self-sustaining  populations  of 
living  marine  resources  under  NOAA 
Fisheries  stewardship;  whether  the 
habitat(s)  to  be  restored  will  benefit 
conunercial,  recreational,  threatened  or 
endangered  species;  whether  the 
proposal  addresses  a  priority  habitat, 
restoration  need,  special  consideration, 
or  is  part  of  a  watershed  or  community 
stewardship  plan;  whether  the  effects  of 
restoration  are  expected  to  persist;  and 
whether  the  proposed  project  will 
complement  or  encourage  other  local 
restoration  activities.  Projects  on 
permanently  protected  lands  may  be 
given  priority  consideration.  Proposals 
for  science-based  monitoring  of  existing 
or  simultaneously  proposed  CRP 
projects  will  be  evaluated  on  the  extent 
to  which  the  potential  results  advance 
restoration  methods,  techniques,  and 
project  implementation. 

(2)  Technical  Merit  and  Adequacy  of 
Project  Implementation  Plan  (15  points) 


Proposals  will  be  evaluated  on  the 
technical  feasibility  of  the  project  from   ' 
both  biological  and  engineering 
perspectives,  and  on  the  qualifications 
and  past  experience  of  the  project 
leaders  and/or  partners  in  designing, 
implementing  and  effectively  managing 
and  overseeing  projects  that  benefit 
living  marine  resources,  including 
anadromous  fish  speciesrtommunities 
and/ or  organizations  developing  their 
first  locally-driven  restoration  project 
may  not  be  able  to  document  past 
experience  and,  therefore,  will  be 
evaluated  on  the  basis  of  their  potential 
to  effectively  manage  and  oversee  all 
project  phases  and  on  the  availability  of 
NOAA  or  other  technical  expertise  to 
guide  the  project  to  a  successful 
completion. 

Proposals  also  will  be  evaluated  on 
the  adequacy  of  the  implementation 
plan  and  the  applicant's  ability  to: 
deliver  the  restoration  objective  stated 
in  the  proposal;  demonstrate  that  the 
proposed  activity  will  result  in  tangible 
benefits  to  living  marine  resources  and 
will  be  sustainable  and  long-lasting; 
provide  for  long-term  management  of 
the  restored  resource,  including 
adequate  monitoring  and  a  method  for 
evaluating  project  success;  and  provide 
assurance  that  implementation  of  the 
project  will  meet  all  Federal  and  state 
enviroiunental  laws  by  obtaining 
applicable  permits. 

13)  Community  Commitment  and 
Partnership  Development  (15  points) 

Proposals  will  be  evaluated  on 
activities  proposed  to  involve  citizens 
and  broaden  their  participation  in 
coastal  habitat  restoration  or  science- 
based  monitoring  and  the  depth  and 
breadth  of  community'support,  as 
reflected  by  the  diversity  and  strength  of 
project  partners.  Community 
participation  may  include:  (a)  hands-on 
training,  restoration  and  monitoring 
activities  undertaken  by  volunteers;  (b) 
sponsorship  by  local  entities,  either 
through  in-kind  goods  and  services 
(earth-moving  services,  technical 
expertise,  conservation  easements)  or 
cash  contributions;  (c)  public  education 
and  outreach;  (d)  support  from  state  and 
local  governments;  and  (e)  ability  to 
achieve  long-term  stewardship  for 
restored  living  marine  resources  and  to 
generate  a  community  conservation 
ethic. 

(4)  Cost-effectiveness  and  Budget 
Justification  (15  points) 

Proposals  will  be  evaluated  on  the 
percentage  of  funds  that  will  be 
dedicated  to  all  phases  of  project 
implementation  including  physical,  on- 
the-ground  coastal  habitat  restoration 
and/or  science-based  monitoring, 
compared  to  the  percentage  that  is  for 


administration,  salaries,  overhead  and 
travel.  Applications  proposing  to  use 
restoration  funds  to  expand  an 
organization's  day-to-day  activities  are 
unlikely  to  obtain  a  high  score  under 
this  criterion.  To  encourage  on-the- 
ground  restoration,  funding  for  salaries 
must  be  used  to  support  staff  directly 
involved  in  accomplishing  the 
restoration  work.  Proposals  also  will  be 
evaluated  on  the  need  for  funding  and 
the  overall  leverage  of  NOAA  fuhds . 
anticipated,  including  the  amount  of 
cash  match;  the  potential  for,  or 
demonstrated  NOAA  involvement  in, 
the  project;  the  ability  to  which  the 
proposed  project  is  likely  to  catalyze 
future  restoration  and  protection  of 
living  marine  resources;  and  the  ability 
of  the  applicant  to  demonstrate  that  a 
significant  benefit  will  be  generated  for 
a  reasonable  cost.  NOAA  will  expedt 
cost-sharing  to  leverage  funding  and  to 
further  encoiu^ge  partnerships  among 
government,  industry,  and  academia. 

XrV.  Allowable  Costs 

Funds  awarded  cannot  necessarily' 
pay  for  all  the  costs  that  the  recipient 
might  incur  in  the  course  of  carrying  out 
the  project.  Generally,  costs  that  are 
allowable  include  salaries,  equipment, 
supplies,  and  training,  as  long  as  these 
are  "necessary  and  reasonable." 
Allowable  costs  are  determined  by 
reference  to  the  OMB,Circulars  A-122, 
"Cost  Principles  for  Non-profit 
Organizations"  A-21,  "Cost  Principles 
for  Education  Institutions"  A-87,  "Cost 
Principles  for  State,  Local  and  Indian 
Tribal  Governments"  and  Federal 
Acquisition  Regulation,  codified  at  48 
Code  of  Federal  Regulations,  subpart 
31.2  "Contracts  with  Commercial 
Organizations." 

XV.  Other  Requirements 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  notice 
published  on  October  30.  2002  (67  FR 
66109),  is  applicable  to  this  solicitation. 

Applications  under  this  program  are 
subject  to  the  provisions  of  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 

Classification 

Prior  notice  and  an  opportunity  for 
public  comment  are  not  required  by  the 
Administrative  Procedure  Act  [5  U.S.C. 
553  (a)  (2)1  or  by  any  other  law  for  this 
document  concerning  grants,  benefits, 
and  contracts.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required  by  the 
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Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]. 

The  CRP  will  determine  National 
Environmental  Policy  Act  compUance 
on  a  project  by  project  basis. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

The  use  of  the  standard  NOAA  grants 
application  package  referred  to  in  this 
notice  involves  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424,  424A.  424B,  SF- 
LLL.  and  CD-346  have  been  approved 
by  OMB  under  the  respective  control 
numbers  0348-0043,  0348-0044,  0348- 
0040,  0348-0046,  and  0605-0001. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  unless  that 
collection  displays  a  ciurently  valid 
OMB  control  number. 

Dated:  December  27,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc.  02-33136  Filed  12-31-02;  8:45  am) 
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DEPARTMEMT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ERO^-21 70-000  and  ER02- 
2170-001] 

Before  Commissioners:  Pat  Wood,  III, 
Chairman;  William  L.  Massey,  and  Nora 
Mead  Brownell:  Aquila,  Inc.;  Order 
Accepting  for  Filing  and  Suspending 
Power  Sales  and  Purchase  Agreement, 
Establishing  Hearing  Procedures,  and 
Providing  Guidance  on  Affiliate  Sales 
Policy 

December  20,  2002. 

1.  In  this  order,  we  will  accept, 
suspend,  make  effective  subject  to 
refund,  and  set  for  hearing,  Aquila  Inc.'s 
(Aquila)  executed  Master  Power  Sales 
and  F*tu-chase  Agreement  (Agreement) 
for  the  sale  of  electric  energy  to  its 
affiliated  power  marketer,  Aquila 
Merchant  Services  (AMS).  This  order 
establishes  an  evidentiary  hearing  to 
determine  whether  the  price  charged  by 
Aquila  for  the  affiliate  sale  to  AMS 
under  the  Agreement  addresses  the 
Commission's  affiliate  abuse  concerns; 
i.e.,  was  not  below  the  relevant  market 
price.  This  order  benefits  customers 
because  it  provides  guidance  on  the 
Commission's  affiliate  sales  policy  and 


ensures  that  customers  are  protected 
from  affiliate  abuse. 

Background 

2.  On  June  26,  2002,  Aquila  filed  the 
Agreement  with  the  Commission  for  the 
sale  of  up  to  70  MWh  per  hour  of 
electric  energy  from  Aquila  to  its 
affiliated  power  marketer,  AMS,  for  the 
period  June  28,  2002  through  August  31, 
2002.1  jhe  Agreement  established  the 
sale  price  as  the  highest  of:  (1)  $32.00 
per  MWh;  (2)  110  percent  of  the  seller's 
incremental  cost;  (3)  the  seller's  highest 
hourly  priced  sale  diuing  the  hoiu;  or 
(4)  an  hourly  price  tied  to  the  "Into 
Cinergy'"  trading  hub  prices  for  that  day, 
as  published  by  Megawatt  Daily. ^ 
According  to  Aquila,  this  would  ensure 
that  the  sale  price  under  the  Agreement 
would  not  be  too  low  and  could  not 
result  in  harm  to  Aquila's  captive 
ratepayers.  Aquila  requested  an  effective 
date  of  June  28,  2002. 

3.  On  August  23,  2002,  Commission 
staff  issued  a  deficiency  letter 
requesting  that  Aquila:  (1)  Provide  cost 
support  for  the  $32.00  per  MWh  rate;  (2) 
explain  why  "Into  Cinergy"  as 
published  by  Megawatt  Daily  is  an 
appropriate  index;  and  (3)  further 
explain  the  70  percent  and  1 30  percent 
multiplier.  The  deficiency  letter  also 
required  that  the  Agreement  be  filed  as 
a  stand-alone  rate  schedule. 

4.  During  the  period  June  28,  2002 
through  August  31,  2002,  Aquila  went 
forward  with  the  affiliate  sale  to  AMS 
pursuant  to  the  Agreement. 

5.  On  October  22,  2002,  Aquila  filed 
its  response  to  the  deficiency  letter.  It 
expj^ins  that  the  $32.00  per  MWh  rate 
was*^  negotiated  rate  floor  to  be  utilized 
only  during  an  hour  when  the  "Into 
Cinergy"  price,  110  percent  of  Aquila's 
incremental  cost  and  the  price  in  the 
highest  priced  Aquila  off-system  sale 
were  all  below  $32.00  in  a  given  hour. 
Aquila  also  claims  that  "Into  Cinergy" 
is  the  appropriate  index  for  the  Aquila 
system  because  it  represents  the  closest 
liquid  trading  point  to  the  market  in 
Missouri.  According  to  Aquila,  the  only 
other  alternative,  the  "Into  Entergy" 
trading  hub,  is  not  liquid  and  there  are 
frequent  transmission  constraints 
between  Entergy  and  Missouri  which 
cause  a  separation  of  market  prices.  In 
addition,  Aquila  explains  that  the  70 
percent  and  1 30  percent  multipliers 


'  Aquila  stated  that  it  filed  the  Agreement  with 
the  Commission  because  it  involves  a  sale  of 
electric  energy  from  Aquila  to  an  affiliated  power  - 
marketer. 

■^  Aquila  stated  that  the  sale  price  would  be  no 
lower  than  70  percent  of  the  "Into  Cinergy"  index 
for  hours  between  6  a.m.  and  noon  and  between  8 
p.m.  and  10  p.m.;  and  130  percent  of  the  "Into 
Cinergy"  index  for  hours  between  noon  and  8  p.m. 
See  June  26  Transmittal  at  2. 


were  developed  as  a  proxy  for 
converting  the  average  16-hour  "Into 
Cinergy"  trading  hub  market  price  into 
useful  hourly  prices. ^  Further,  Aquila 
states  that  in  every  one  of  the  36  hours 
of  the  Agreement  under  which  energy 
was  purchased,  the  sales  price  was 
higher  than  the  relevant  adjusted  "Into 
Cinergy"  price.'*  Aquila  also  designates 
the  Agreement  as  Aquila's  FERC  Rate 
Schedule  No.  120. 

Notice  of  Filing 

6.  Notice  of  Aquila's  June  26,  2002 
filing  was  published  in  the  Federal 
Register,  67  FR  45,716  (2002),  with 
comments,  interventions  or  protests  due 
on  or  before  July  17,  2002.  None  was 
filed.  Notice  of  Aquila's  October  22, 
2002  filing  was  published  in  the  Federal 
Register,  67  FR  67,165  (2002),  with 
comments,  interventions  or  protests  due 
on  or  before  November^  12,  2002.  None 
was  filed. 

Discussion 

7.  A  traditional  public  utility  with 
market-based  rate  authority  is 
prohibited  from  making  sales  to  an 
affiliate  absent  prior  approval  from  the 
Commission  in  a  separate  filing  under 
section  205  of  the  Federal  Power  Act 
(FPA).''  The  Commission  requires  that 
this  prohibition  be  included  in  the 
utility's  market-based  rate  tariff  unless 
the  Commission  has  otherwise 
authorized  the  utility  to  transact  with  its 
affiliates.** 

8.  The  Commission  has  also  stated 
that  affiliate  abuse  takes  place  when  a 
traditional  public  utility  and  its 
affiliated  power  marketer  transact  in 
ways  that  result  in  a  transfer  of  benefits 
from  the  traditional  public  utility  (and 
its  captive  customers)  to  the  affiliated 
power  marketer  (and  its  shareholders).^ 
Because  sales  of  power  between  an 


■'  Aquila  states  that  the  70  percent  multiplier 
discounts  the  16-hour  "Into  Cinergy"  Hub  price  for 
the  morning  and  evening.hours  when  the  typical 
hourly  market  is  lower  than  the  16-hour  average 
while  the  130  percent  multiplier  applies  a  premium 
for  the  peak  hours  when  the  hourly  market  is  above 
the  average.  It  asserts  that  while  it  did  not  use  a 
study  to  determine  the  70  percent  and  130  percent 
multipliers,  it  determined  that  these  numbers  were 
conservative  based  on  the  actual  hourly  prices  in 
the  market.  See  October  22  Transmittal  at  3. 

*  Aquila  states  that  energy  was  scheduled  during 
only  five  percent  of  the  hours  when  the  Agreement 
was  operative,  which  it  claims  demonstrates  that 
the  pricing  was  not  favorable  to  the  purchaser.  See 
October  22  Transmittal  at  4.  Aquila  attaches  an 
after-the-fact  analysis  of  the  hourly  energy  prices  for 
the  "Into  Cinergy"  hub  as  reported  in  Megawatt 
Daily  for  the  16-hour  period  of  6  a.m.  through  10 
p.m.  for  June,  July  and  August  2002.  See 
Attachment  A,  October  22  Transmittal. 

5  16  U.S.C.  824d  (2000). 

«  See.  e.g..  AES  Placerita,  Inc.  et  a/.,  89  FERC  ^ 
61,202  at  61,613  (1999). 

'  See,  e.g..  Heartland  Energy  Services  Inc.,  68 
FERC  f  61.223  at  62.062  (1994). 
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affiliated  power  marketer  and  an 
affiliated  public  utility  are  not  at  arms- 
length  and  present  the  situations  in 
which  affiliate  abuse  may  be  the  most 
prevalent,  the  Commission  requires  that 
no  sale  of  power  occur  unless  the 
Commission  approves  the  transaction  in 
a  separate  rate  filing  under  section  205.** 
In  evaluating  whether  to  approve  a 
request  to  sell  power  to  an  affiliate 
where  a  traditional  public  utility,  such 
as  Aquila,  makes  sales  to  an  affiliated 
power  marketer,  the  Commission  is 
concerned  that  such  sales  not  be  made 
at  a  rate  that  is  too  low  (i.e.,  below 
market  price). ^ 

9.  In  the  instant  case,  Aquila  filed 
under  section  205  of  the  FPA  for 
authority  to  make  sales  to  its  affiliated 
power  marketer  pursuant  to  the  terms 
and  conditions  of  the  Agreement. 
However,  Aquila  submitted  its  proposal 
two  days  prior  to  the  service 
commencement  date  and  proceeded  to 
transact  under  the  Agreement  without 
prior  Commission  approval.  As  noted, 
initiating  such  a  sale  before  receiving 
our  authorization  is  not  consistent  with 
our  precedent. 

10.  Aquila  submits  that  the  sale  price 
as  established  in  the  Agreement 
addresses  the  Commission's -affiliate 
abuse  concerns  because  it  sets  the  sale 
price  at  the  highest  of:  (1)  $32.00  per 
MWh;  (2)  110  percent  of  the  seller's    . 
incremental  cost;  (3)  the  seller's  highest 
hourly  priced  sale  during  the  hour  or; 
(4)  an  hourly  price  tied  to  the  "Into 
Cinergy"  trading  hub  prices  for  that  day, 
as  published  by  Megawatt  Daily. 
Although  Aquila  attempts  to 
demonstrate  why  the  pricing  protections 
proposed  in  the  Agreement  would 
produce  a  sales  price  that  is  not  below 
the  market  price,  the  more  appropriate 
question  at  this  point  in  time,  given  that 
the  term  of  the  Agreement  has 
concluded',  is  what  harm,  if  any,  captive 
customers  have  experienced  as  a  result 
of  the  transactions.  In  particular,  the  key 
issue  is  whether  the  price  actually 


"See,  e.g..  Heartland  Energy  Services,  Inc.,  68 
FERC  1  61,223  al  62.064  (1994);  Southern  Company 
Services,  Inc.,  72  FERC  ^  61,324  at  62,047  (1995):  " 
Tucson  Electric  Power  Company.  81  FERCH  61,131 
at  61,623  (1997):  Central  and  South  West  Services, 
Inc.,  82  FERC  ^  61,001  at  61,003  (1998),  whg 
denied.  85  FERC  1  61 ,444  (1998). 

"See,  e.g..  Pinnacle  West  Capital  Corp..  et  al..  91 
FERC  61,290  (2000);  re/i'g  denied,  95  FERC  H 
61,300  (2001).  See  also  Detroit  Edison  Co.,  80  FERC 
f  61.348  (1997)  [Detroit  Edison],  where  the 
Commission  allowed  sales  by  a  public  utility  to  its 
afiiliated  power  marketer  subject  to  the  following 
conditions;  (1)  The  sale  must  be  at  a  rate  that  is  no 
lower  than  the  rate  it  charges  non-affiliates:  (2)  the 
public  utility  must  make  the  same  offer  to 
unaffiliated  entities  at  the  same  time  through  its 
electronic  bulletin  board:  (3)  the  public  utility  must 
simultaneously  post  the  actual  price  charged  to  its 
affiliate  for  all  transactions.  Id.  at  62,198. 


charged  for  the  sales  in  question  under 
the  Agreement  satisfied  the 
Commission's  affiliate  abuse  concerns; 
i.e.,  was  not  below  the  relevant  market 
price. 

11.  Because  we  are  unable  to  resolve 
this  issue  based  on  the  record  before  us, 
we  will  require  an  evidentiary  hearing. 
We  encourage  the  parties  to  provide  a 
diverse  range  of  evidence  for  purposes 
of  establishing  relevant  market  prices. 
This  should  include  benchmark 
evidence  which  shows  the  prices,  terms 
and  conditions  of  sales  made  by  non- 
affiliated sellers  or  evidence  of  the 
prices  that  non-affiliated  buyers  were 
willing  to  pay  for  similar  services  from 
Aquila.  Accordingly,  we  will  accept  the 
Agreement  for  filing,  suspend  it  for  a 
nominal  period  to  become  effective  June 
28,  2002,  subject  to  refund,  and 
establish  an  evidentiary  hearing  on  the 
pricing  issue.  If  Aquila  is  found  to  have 
transacted  at  a  price  below  the  relevant 
market  price,  the  Commission  will 
consider,  among  other  remedies, 
requiring  a  surcharge  up  to  the  market 
price  with  interest. '" 

12.  Finally,  we  reaffirm  that  sales  of 
power  between  a  traditional  public 
utility  and  its  affiliates  are  not  permitted 
without  first  receiving  Commission 
approval  of  the  transaction  under 
section  205  of  the  FPA. '  i 

The  Commission  orders: 

(A)  The  Agreement  is  hereby  accepted 
for  filing  and  suspended-for  a  nominal 
period,  to  become  effective  June  28, 
2002,  subject  to  refund. 

(B)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  the 
Federal  Power  Act,  particularly  Sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  chapter  1), 

a  public  hearing  shall  be  held  in  Docket 
No.  ER02-2 170-001,  as  discussed  in  the 
body  of  this  order. 

(C)  A  Presiding  Administrative  Law 
Judge  (ALJ),  to  be  designated  by  the 
Chief  Administrative  Law  Judge  for  that 
purpose,  pursuant  to  1,8  CFR  375.304 
(2002),  must  convene  a  prehearing 
conference  in  this  proceeding  to  be  held 
within  approximately  fifteen  (15)  days 
after  issuance  of  this  order,  in  a  hearing 
or  conference  room  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 


'"  We  note  that  we  have  the  statutory  authority  to 
order  such  remedies  as  we  may  deem  appropriate. 
16  U.S.C.  825h  (2000). 

"  See  supra  1  7  &  9. 


Such  conference  shall  be  held  for  the 
purpose  of  establishing  a  procedural 
schedule.  The  Presiding  Judge  is 
authorized  to  establish  procedural  dates 
and  to  rule  on  all  motions  (except 
motions  to  dismiss)  as  provided  for  in 
the  Commission's  Rules  of  Practice  and 
Procedure. 

(D)  The  Secretary  is  hereby  directed  to 
publish  a  copy  of  this  order  in  the 
Federal  Register. 

By  the  Commission. 
Magalie  R.  Salas, 
Seavtary. 

[FR  Doc.  02-33093  Filed  12-31-02;  8:45  am] 
BIUJNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-090] 

CenterPoInt  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

December  26.  2002. 

Take  notice  that  on  December  23, 
2002,  CenterPoint  Energy  Gas 
Transmission  Company  (CEGT) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Fifth  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
as  of  November  4,  2002: 

Substitute  Original  Sheet  No.  461. 
Substitute  Original  Sheet  No.  654. 

CEGT  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  order  issued  October  31, 
2002  in  this  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
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See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  hnk. 

Protest  Date:  January  6.  2003. 
Linwood  A.  Watson,  Jr., 
Deputy  Secretary. 
[FR  Doc.  02-33058  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RPOO-329-003] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Compiance 
Filing 

December  26,  2002. 

Take  notice  that  on  December  23, 
2002,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1  the  following  tariff  sheets,  proposed  to 
be  effective  October  1,  2002: 
Substitute  First  Revised  Sheet  No.  14A. 
Substitute  First  Revised  Sheet  No.  15. 
Substitute  Fourth  Revised  Sheet  No. 

39A. 
Substitute  First  Revised  Sheet  No.  39B. 
Seventh  Revised  Sheet  No.  40A. 

Great  Lakes  states  that  these  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  November  21, 
2002  Order  on  Clarification  and 
Rehearing  in  Docket  No.  RPOO-329-002 
(November  21  Order),  wherein  the 
Commission  denied  rehearing  and 
clarified  that  shippers  may  add  or 
change  to  primary  points  within  the 
zones  for  which  they  are  paying,  to  the 
extent  there  is  available  capacity.  Great 
Lakes  was  directed  to  file  revised  tariff 
sheets  within  thirty  (30)  days  of  the 
November  21  Order  consistent  with  the 
modifications  set  forth  in  that  Order. 
The  tariff  sheets  included  in  this 
compliance  tariff  filing  reflect  those 
required  modifications. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 


http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  January  6,  2003. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

[FR  Doc.  02-33059  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-53O-OO1] 

Guardian  Pipeline,  L.L.C.;  Notice  of 
Compliance  Filing 

December  26,  2002. 

Take  notice  that  on  December  20, 
2002  Guardian  Pipeline,  L.L.C. 
(Guardian),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  revised  tariff  sheets,  as  listed 
in  Appendix  A  attached  to  the  filing,  to 
be  effective  February  1,  2003. 

Guardian  states  that  in  the  Order 
issued  November  29,  2002,  the 
Commission  generally  accepted 
Guardian's  filing,  including  pro  forma 
tariff  sheets,  made  on  September  3, 
2002,  in  Docket  No.  RP02-530-000  in 
compliance  with  Order  No.  637  (Order 
No.  637,  Regulations  of  Short  Term 
Natural  Gas  Transportation  Services  and 
Regulation  of  Interstate  Natural  Gas 
Transportation  Services,  FERC  Stats.  & 
Regs.  (CCH)  31,091,  Order  No.  637-A, 
FERC  Stats.  &  Regs.  (CCH)  31,099,  Order 
No.  637-B,  92  F.E.R.C.  (CCH)  61,062 
(2000),  aff  d  in  part  and  remanded  in 
part  sub  nom. ,  Interstate  Natural  Gas 
Ass'n  of  America  v.  FERC,  285  F.3d  18 
(DC  Cir.  2002))  and  directed  Guardian  to 
file  actual  tariff  sheets,  consistent  with 
the  directives  in  the  Order,  to 
implement  Guardian's  Order  No.  637 
compliance  filing.  Guardian  states  that 
this  filing  is  to  comply  with  the 
directives  set  forth  in  the  Order. 

GucU-dian  states  that  copies  of  this 
tariff  filing  are  being  served  on  its 
shippers,  the  Wisconsin  and  Illinois 
public  service  commissions,  and  all 
parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
ft'ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  January  2.  2003. 
Linwood  A.  Watson,  Jr., 
Deputy  Secretary. 

[FR  Doc.  02-33063  Filed  12-31-02;  8:45  am) 
BILUNG  CODE  6717-01-{> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docekt  No.  RP03-21 0-000] 

Guardian  Pipeline,  L.L.C;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  26,  2002. 

Take  notice  that  on  December  20, 
2002,  Guardian  Pipeline,  L.L.C. 
(Guardian),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  revised  tariff  sheets  as  listed  in 
Appendix  A  attached  to  the  filing,  to  be 
effective  February  1,  2003. 

Guardian  states  that  the  purpose  of 
this  filing  is  to  two  fold.  First,  Guardian 
is  proposing  to  modify  its  cash-out 
mechanism  to  include  a  weekly  pricing 
mechanism.  Second,  Guardian  is 
proposing  to  strike  certain  language 
from  its  Pro  Forma  Service  Agreement 
that  prevents  shippers  that  receive 
service  at  negotiated  rates  under  Section 
26.2  of  the  GT&C  fi-om  protesting  or 
otherwise  contesting  any  filing  by 
Transporter  to  adjust  its  rates  and 
charges.  - 

Guardian  states  that  copies  of  this 
tariff  filing  are  being  served  on  its 
shippers  and  the  Wisconsin  and  Illinois 
public  service  commissions. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  fiHng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
'  free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385. 2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Fihng"  link. 

Intervention  Date:  January  2,  2003. 
Linwood  A.  Watson,  Jr., 
Deputy  Secretary. 
|FR  Doc.  02-33064  Filed  12-31-02;  8:45  am] 

BH.UNG  CODE  6717-ai-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-56-0011 

Guardian  Pipeline,  LLC;  Notice  of 
Compliance  Filing 

December  26,  2002. 

Take  notice  that  on  December  20, 
2002,  Guardian  Pipeline,  L.L.C. 
(Guardian),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Voliune 
No.  1,  the  revised  tariff  sheets  as  listed 
in  Appendix  A  attached  to  the  filing,  to 
be  effective  December  1,  2002. 

Guardian  states  that  in  the  Order 
issued  November  29,  2002,  the 
Conunission,  inter  alia,  accepted, 
subject  to  certain  modifications,  tariff 
sheets  filed  by  Guardian  on  October  31, 
2002,  in  Docket  No.  RP03-56-O00  to 
implement  an  interruptible  park  and 


loan  service  imder  new  Rate  Schedule 
PAL  and  an  enhanced  aggregation  and 
wheeling  service  under  new  Rate 
Schedule  EAW.  Guardian  states  that  the 
Conomission  accepted  those  tariff  sheets 
filed  in  Docket  No.  RP03-56-000 
effective  December  1,  2002,  subject  to 
Guardian  making  a  compliance  filing 
within  thirty  (30)  days  of  the  date  of  the 
Order.  Guardian  states  that  this  filing  is 
intended  to  comply  with  the  directives 
set  forth  in  the  Order  with  respect  to 
Docket  No.  RP03-56-000. 

Guardian  states  that  copies  of  this 
tariff  filing  are  being  served  on  its 
shippers,  the  Wisconsin  and  Illinois 
public  service  commissions  and  parties 
to  this  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  dociunent. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  OTtoll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  January  2,  2003. 
Linwood  A.  Watson,  Jr.,  "i 

Deputy  Secretary. 
■  [PR  Doc.  02-33070  Filed  12-31-02:  8:45  am] 
BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1 55-001] 

In  the  Matter  of  Gulf  South  Pipeline 
Company,  L.P.;  Notice  of  Compliance 
Filing 

December  26,  2002. 

Take  notice  that  on  December  20, 
2002,  Gulf  South  Pipeline  Company 


(Gulf  South),  20  East  Greenway. 
Houston,  Texas  77046,  filed  in  the  ; 
referenced  proceeding,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  as 
amended,  a  compliance  filing  as 
required  by  the  Commission's  Order 
Issuing  Certificate,  issued  November  21, 
2001,  (101  FERC  61.204  (2002).  hi  this 
filing.  Gulf  South  is  submitting  pro 
forma  tariff  sheets  to  revise  its  FSS-M 
Rate  Schedule  for  the  Magnolia  Gas 
Storage  Facility  and  providing  an 
explanation  of  how  it  is  marketing  the 
firm  storage  capacity  at  Magnolia^  along 
with  a  copy  of  the  information  package 
sent  to  interested  parties.  The  filing  is 
on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
wvnv.ferc.gov  using  the  "FERRIS"  link 
(please  call  (202)  502-8423  for 
assistance). 

The  name,  address,  and  telephone 
number  of  the  person  to  whom 
correspondence  and  communications 
concerning  this  application  should  be 
addressed  is:  J.  Kyle  Stephens,  Director 
of  Certificates;  Gulf  South  Pipeline 
Company,  L.P.,  20  East  Greenway  Plaza, 
Houston,  Texas,  77046;  phone:  (713) 
544-7309;  fax:  (713)  544-3540;  e:nfail: 
kyle.stephens@gulfsouthpl.com. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
16,  2003,  file  with  the  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  C  F  R  385.211  or  385.214, 
and  the  Regulations  under  the  Natural 
Gas  Act,  18  CFR  157.10.  All  protests 
filed  with  tjie  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules.  Comments,  protests,  and 
interventions  maybe  filed  electronically 
via  the  internet  in  lieu  of  paper. 
Instructions  may  be  found  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-33050  Filed  12-31-02:  8:4.5  am] 

BILUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-21 3-000] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  26,  2002. 

Take  notice  that  on  December  20, 
2002,  Gulf  South  PipeUne  Company,  LP 
(Gulf  South)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  January  19, 
2003. 

Second  Revised  Sheet  No.  1 
Third  Revised  Sheet  No.  2 
First  Revised  Sheet  No.  25 
First  Revised  Sheet  No.  303 
Second  Revised  Sheet  No.  400 
First  Revised  Sheet  No.  401 
First  Revised  Sheet  No.  402 
First  Revised  Sheet  No.  403 
Second  Revised  Sheet  No.  404 
Second  Revised  Sheet  No.  405 
Sheet  Nos.  406-449 
Sheet  Nos.  456-499 
Third  Revised  Sheet  No.  502 
First  Revised  Sheet  No.  504 
Original  Sheet  No.  1417 
Original  Sheet  No.  1418 
Original  Sheet  No.  1419 
Original  Sheet  No.  1420 
Original  Sheet  No.  1421 
Sheet  Nos.  1422-1499 
Second  Revised  Sheet  No.  1905 
Second  Revised  Sheet  No.  2002 
Third  Revised  Sheet  No.  2701 
Fourth  Revised  Sheet  No.  2702 
Fourth  Revised  Sheet  No.  3613 
Second  Revised  Sheet  No.  3705 
Third  Revised  Sheet  No.  3706 
Second  Revised  Sheet  No.  4010 
Third  Revised  Sheet  No.  4400 

Gulf  South  States  that  it  is  proposing 
to  modify  various  aspects  of  its  tariff  to 
recognize  that  firm  storage  services  will 
be  offered  at  both  its  Bistineau  and 
Magnolia  storage  facilities,  hi  addition, 
Gulf  South  states  that  it  is  proposing  to 
establish  guidelines  under  which  the 
initial  Magnolia  firm  storage  capacity 
will  be  sold  and  additional  auction 
procedures  that  will  be  followed  by  Gulf 
South  to  market  available  firm  storage 
capacity  from  Magnolia  after  August  1 , 
2003  and  Bistineau  that  is  not  subject  to 
contractual  right  of  first  refusal. 

Gulf  South  states  that  copies  of  this 
filing  have  been  served  upon  Gulf 
South's  customers,  state  commissions 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Intervention  Date:  January  2,  2003. 
Linwood  A.  Watson,  Ir., 

Deputy  Secretary. 

[FR  Doc.  02-33067  Filed  12-31-02;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 53-003] 

Horizon  Pipeline  Company,  L.L.C.; 
Notice  of  Compliance  Filing 

December  26,  2002. 

Take  notice  that  on  December  23, 
2002,  Horizon  Pipeline  Company,  L.L.C. 
(Horizon)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  with  an 
effective  date  of  December  23,  2002. 

Horizon  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  on  Compliance 
with  Order  No.  637  issued  in  Docket 
Nos.  RP02-153-000,  et  al,  on 
November  21,  2002  (Order).  The  Order 
approved,  subject  to  a  number  of 
modifications.  Horizon's  Order  No.  637 
compliance  plan  submitted  herein  on 
January  30,  2002. 

Horizon  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 


the  Commission's  official  service  list  in 
Docket  No.  RP02-153-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://vnAm.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  January  6,  2003. 
Linwood  A.  Watson,  Jr., 
Deputy  Secretary. 
[FR  Doc.  02-33061  Filed  12-31-02;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-21 4-000] 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of  Tariff 
Filing 

December  26,  2002. 

Take  notice  that  on  December  23, 
2002,  Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1-B,  Third 
Revised  Sheet  No.  37,  to  become 
effective  January  23,  2003. 

KMIGT  states  that  the  purpose  of  this 
filing  is  to  revise  Section  18.5  of 
KMIGT's  General  Terms  and  Conditions 
(GT&C)  in  order  to  eliminate  the  five- 
year  term  matching  cap  concerning  the 
exercise  of  the  right  of  first  refusal  in 
compliance  with  the  Commission  Order 
on  Remand  issued  October  31,  2002. 

KMIGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  of  its 
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customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  ME.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
WHTV./erc.gov  using  the  "FERRIS'-  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  hiternet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

Intervention  Date:  January  6,  2003. 
Linwood  A.  Watson,  Jr., 
Deputy  Secretary- 

|FR  Doc.  02-33068  Filed  12-31-02:  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-409-004  and  RPOO-631 
003] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 


December  26,  2002. 

Take  notice  that  on  December  23, 
2002,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  the  revised 
tariff  sheets  listed  on  Appendix  A  to  the 
filing,  with  a  effective  date  of  December 
23,  2002. 

Natural  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  on  Compliance 


with  Order  Nos.  637,  587-G  and  587-L, 
issued  in  Docket  Nos.  RPOO-409-000 
and  RPOO-63 1-000,  et  ai,  on  November 
21,  2002.  The  Order  approved,  subject 
to  a  number  of  modifications,  Natural's 
Revised  and  Restated  Order  No.  637 
Compliance  Plan  submitted  herein  on 
September  28,  2001. 

Natiual  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  Nos.  RP02-409-000  and  RPOO- 
631-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  January  6,  2003. 
Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-33060  Filed  12-31-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


-    DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-70-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Technical 
Conference 

December  26,  2002. 

In  the  Commission's  order  issued  on 
December  6,  2002,'  the  Commission 
directed  that  a  technical  conference  be 


'  PCi&E  Gas  Transmission,  Northwest 
Corporation,  101  FERC  61.280  (2002). 


held  to  address  issues  raised  by  the 
filing. 

T^e  notice  that  the  technical 
conference  will  be  held  on  Friday, 
January  10,  2003,  at  10:30  a.m.,  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-33071  Filed  12-31-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docekt  No.  RP02-445-002] 

Sea  Robin  Pipeline  Company;  Notice 
of  Compliance  Filing 

December  26,  2002. 

Take  notice  that  on  December  20, 
2002,  Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Eighth  Revised  Sheet  No.  2,  to  be 
effective  October  1,  2002. 

Sea  Robin  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  is  to 
conform  the  pagination  and  content  of 
Tariff  Sheet  No.  2  to  reflect  the 
Commission's  acceptance  of  tariff 
revisions  in  Docket  Nos.  RPOO-470-001 
and  RP02^45-000.  Sea  Robin  is 
proposing  no  change  to  the  content  on 
Sheet  No.  2  that  has  been  accepted  by 
the  Commission  in  these  two  separate 
filings: 

Sea  Robin's  states  that  copies  of  this 
filing  are  being  served  on  all 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  miist  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 


94 


Federal  Register / Vol.  68,  No.  1/ Thursday,  January  2,  2003 /Notices 


link;  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conunission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  January  2,  2003. 
Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-33062  Filed  12-31-02;  8:«  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-21 2-000] 

Sea  Robin  Pipeline  Company;  Notice 
of  Flowthrough  Crediting  Mechanism 

December  26,  2002. 

Take  notice  that  on  December  20, 
2002,  Sea  Robin  Pipeline  Company  (Sea 
Robin)  submitted  its  Annual 
Fldwthrough  Crediting  Mechanism 
Filing.  Sea  Robin  states  that  the  purpose 
of  this  filing  was  made  pursuant  to 
Section  27  of  the  General  Terms  and 
Conditions  of  Sea  Robin's  FERC  Gas 
Tariff  which  requires  the  crediting  of 
certain  amounts  received  as  a  result  of 
resolving  monthly  imbalances  between 
its  gas  and  liquefiables  shippers  and 
under  its  operational  balancing 
agreements  as  described  in  Section  6  of 
its  Tariff,  and  to  accumulate  amounts 
received  as  a  result  of  imposing 
scheduling  penalties  as  described  in 
section  5.8  of  its  Tariff. 

Sea  Robin  reports  that  it  received 
$665,506.21  in  excess  of  amounts  paid 
to  ishippers  for  the  twelve  months  ended 
October  31,  2002.  In  accordance  with 
Section  27.1,  this  excess  amount  will  be 
credited  to  shippers,  based  upon 
shippers'  transportation  voliunes  for  the 
twelve  months  ended  October  31,  2002. 

Sea  Robin  further  states  that  copies  of 
this  filing  are  being  served  on  all 
affected  customers,  applicable  state 
regulatory  agencies  and  parties  to  the 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 


or  protests  must  be  filed  on  or  before 
January  3,  2003.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwt'w.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filin*'  link. 

Linwood  A.  Watsoh,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-33066  Filed  12-31-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  516] 

South  Carolina  Electric  and  Gas 
Company;  Notice  of  Meetings  to 
Discuss  Three  Filings  Before  the 
Commission  and  Soliciting  Comments 

December  26,  2002. 

The  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  will 
hold  meetings  in  the  project  area  to 
discuss  three  matters  pending  before  the 
Commission  associated  with  the  South 
Carolina  Electric  and  Gas  Company's 
(license  or  SCE&G)  Saluda  Project  No. 
516.  The  Saluda  Project  is  located  on 
the  Saluda  River  in  Richland, 
Lexington,  Saluda,  and  Newberry 
counties,  near  Columbia,  South 
Carolina. 

The  three  matters  are  as  follows:  (1) 
The  Commission's  request  for  comments 
on  the  September  4,  2002, 
Environmental  Assessment  (EA),  on 
SCE&G's  applications  to  sell  project 
lands  for  future  development 
(subdockets  -319,  -321,  -326,  -329, 
-330,  -330,  -331,  -332,  -333,  -354, 
-355,  -356,  -357,  -358,  and  -359);  (2) 
the  Land  Use  and  Shoreline 


Management  Plan  update  (LUSMP)  filed 
by  the  licensee  on  February  1 ,  2000,  and 
supplemented  on  March  28,  2002,  for 
Commission  review  and  approval 
(subdocket  -318);  and  (3)the 
investigation  of  alleged  unauthorized 
clearing  of  lands  within  the  project 
boundary  (subdocket  -353), 

We  invite  the  written  and  oral 
comments  from  federal  and  state 
resource  agencies,  non-governmental 
organizations,  and  the  general  public  at 
the  meetings.  We  will  hold  two 
meetings,  one  on  January  21,  2003,  from 
6:30-9  p.m.  at  the  Irmo  Elementary 
School,  7401  Gibbes  Street,  Irmo,  SC 
29063  and  the  second  meeting  on 
January  22,  2003,  fi-om  8:30  a.m.-ll:30 
a.m.  at  the  Embassy  Suites  Hotel, 
Columbia-Greystone,  200  Stoneridge 
Drive,  Columbia,  SC  29210.  The  public 
and  agencies  may  attend  either  or  both 
meetings. 

SCE&G  has  requested  that  the  meeting 
address:  (1)  A  brief  history  and 
overview  of  Lake  Murray  shoreline 
management;  (2)  the  status  of  FERC 
review  of  the  LUSMP  update;  (3)  the 
Commission's  October  9,  2002,  letter 
regarding  shoreline  vegetation;  (4)  the 
proposed  recommendations  of  the  land- 
sale  EA;  (5)  the  factual  and  scientific 
basis  cited  for  FERC-imposed  shoreline 
conditions;  (6)  the  standard  of  proof 
required  to  refute  allegations  of  LUSMP 
violations;  (7)  the  appropriate  means  for 
determining  factual  and  scientific  basis 
for  evaluation  of  project  lands  and 
waters;  and  (8)  miscellaneous  issues  as 
they  relate  to  the  three  matters. 

While  we  appreciate  the  suggestions 
of  the  licensee.  Commission  staff  will 
limit  comments  and  discussions  to  the 
three  maters  identified  above,  and  the 
upcoming  licensing  process.  We  also 
request  that  the  licensee  and/or  state 
representative  provide  a  status  update 
ortthe  proposed  land  swap/donation 
with  the  State  of  South  Carolina. 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  record  for  this  project.  An  agenda  for 
the  meeting  is  attached. 

Interested  parties  may  also  file  written 
comments.  All  such  comments  (original 
and  eight  copies)  should  be  filed  with: 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encoiuages 
electronic  filings.  Please  include  the 
project  number  (P-516  and  appropriate 
subdocket)  on  any  comments. 
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5: 


The  deadline  for  filing  comments  is 

ebruary  28.  2003. 

The  Commission's  rules  of  practice 
dnd  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  reisource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Please  direct  any  questions  about  this 
meeting  to  Jack  Hannula  at  (202)  502- 
8917  or  Elizabeth  Jones  at  (202)  502- 
8246.  Licensee  contact  is  Mr.  Brian 
McManus,  (202)  87»-5452,  Attorney  on 
behalf  of  SCE&G. 

Linwood  A.  Watson.  Jr., 
Deputy  Secretary. 

Saluda  Prelect  No.  516;  South  Carolina 
Gas  &  Electric  Company 

January  21  and  January  22,  2002 

Meeting  Agenda 

Irmo  School,  Tuesday,  January  21 : 

6:30    Introduction  and  meeting 
procedures  (FERC) 

7    History  and  Overview  of  Shoreline 
Management  (SCE&G) 

7:30    Discussions  on  SCE&G's 

applications  to  sell  project  lands  for 
future  private  development;  the 
LUSMP  filed  for  Commission 
review  and  approval,  and  the 
investigation  of  alleged 
imauthorized  clearing  of  lands  (All) 

B:30    Status  of  proposed  land  swap/ 
donation  to  the  state  (SCE&G)  8:45 
Status  of  SCE&G's  relicensing  plans 
(SCE&G) 

Embassy  Suites  Hotel,  Wednesday, 
January  22 

8:30    Introduction  and  meeting 

procedures  (FERC) 
9    History  and  Overview  of  Shoreline 

Management  (SCE&G) 
9:40    Discussions  on  SCE&G's 

applications  to  sell  project  lands  for 

future  private  development;  the 

LUSMP  filed  for  Commission 

review  and  approval,  and  the 

investigation  of  alleged 

unauthorized  clearing  of  lands  (All) 
10:50    Status  of  proposed  land  swap/ 

donation  to  the  state  (SCE&G) 
11:10    Status  of  SCE&G's  relicensing 

plans  (SCE&G) 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-33054  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-211-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  26,  2002. 

Take  notice  that  on  December  20, 
2002,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  become  effective 
on  January  1,2003: 

Sixth  Revised  Sheet  No.  193.  '^ 

First  Revised  Sheet  No.  193 A. 
Sixth  Revised  Sheet  No.  236. 
First  Revised  Sheet  No.  237. 

Texas  Gas  states  that  the  piu-pose  of 
the  instant  filing  is  to  comply  with  the 
Order  on  Remand  issued  by  the 
Commission  on  October  31,  2002,  which 
affirmed  its  determination  on  Order  No. 
637  that  pipelines  must  permit  a 
segmented  transaction  that  consists  of  a 
backhaul  and  a  forward  haul  to  the  same 
point  that  exceeds  the  shipper's 
maximum  contract  demand  at  that 
point. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
all  parties  on  the  official  service  list,  to 
Texas  Gas's  jurisdictional  customers 
and  to  interested  state  commissions. 


t 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  ihe  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 


interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Intervention  Date:  January  2,  2003. 
Linwood  A.  Watson,  Jr., 
Deputy  Secretary. 
[FR-Doc.  02-33065  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-21 5-000] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

December  26,  2002. 

Take  notice  that  on  December  23, 
2002,  TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  to  be  effective  January  23, 
2003: 

Original  Sheet  No.  0 
Original  Sheet  No.  10 
Original  Sheet  No.  229 
Original  Sheet  No.  258 
Original  Sheet  No.  265 

TransColorado  states  that  the 
purposes  of  this  filing  are  to  reflect  a 
transfer  of  ownership  of  an  interest  in 
the  partnership,  state  a  new  issuing 
officer  for  the  tariff,  make  some 
housekeeping  changes,  and  to  revise 
Section  18.5  of  TransColorado's  General 
Terms  and  Conditions  (GT&C)  in  order 
to  eliminate  the  five-year  term  matching 
cap  concerning  the  exercise  of  the  right 
of  first  refusal  in  compliance  with  the 
Commission  Order  on  Remand  issued 
October  31,  2002. 

TransColorado  states  that  a  copy  of 
this  filing  has  been  served  upon  all  of 
its  customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  "Regulator^'  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
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Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Intervention  Date:  January  6.  2003. 
Linwood  A.  Watson,  Ir., 
Deputy  Secretary. 
(FR  Doc.  02-33069  Filed  12-31-02:  8:45  am| 

B<LUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EC03-3»-000,  et  a!.] 

Idaho  Power  Company,  IDACORP 
Energy,  L.P,  et  al.;  Electric  Rate  and 
Corporate  Filings 

December  23,  200. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification: 

1.  Idaho  Power  Company,  IDACORP 
Energy  L.P, 

[Docket  No.  EC03-33-000| 

Take  notice  that  on  December  18, 
2002,  Idaho  Power  Company  (Idciho 
Power)  and  IDACORP  Energy,  L.P. 
(lELP,  collectively  Applicants)  filed  an 
Application  for  Commission  Approval 
of  Disposition  of  Jurisdictional  Facilities 
under  Section  203  of  the  Federal  Power 
Act.  The  jurisdictional  facilities  that  are 
the  subject  of  the  Application  are 
certain  wholesale  power  sales 
transactions  (Grays  Harbor 
Transactions)  between  Idaho  Power  and 
Grays  Harbor  County  Public  Utility 
District  No.  1.  By  their  Application, 
Applicants  seeks  Commission  approval 
for  the  assignment  of  the  Grays  Harbor 
Transactions  from  Idaho  Power  to  lELP. 

Comment  Date:  January  8,  2003. 


2.  Idaho  Power  Company,  IDACORP 
Energy,  L.P. 

[Docket  No.  EC03-34-O0O] 

Take  notice  that  on  December  18, 
2002,  Idaho  Power  Company  (Idaho 
Power)  and  IDACORP  Energy,  L.P. 
(lELP,  collectively  Applicants)  filed  an 
Application  for  Commission  Approval 
of  Disposition  of  Jurisdictional  Facilities 
under  Section  203  of  the  Federal  Power 
Act.  The  jurisdictional  facilities  that  are 
the  subject  of  the  Application  are 
certain  wholesale  power  sales 
transactions  (Overton  Transactions) 
between  Idaho  Power  and  Overton 
Power  District  No.  5.  By  their 
Application,  Applicants  seeks 
Commission  approval  for  the 
assignment  of  the  Overton  Trsmsactions 
from  Idaho  Power  to  lELP. 

Comment  Date:  January  8,  2003. 

3.  Mountain  View  Power  Partners,  LLC, 
San  Gorgonio  Power  Corporation, 
Centennial  Power,  Inc.,  Mountain  View 
Power  Partners,  LLC 

[Docket  Nos.  EC03-35-000  and  EROl-751- 
002) 

Take  notice  that  on  December  19, 
2002,  Mountain  View  Power  Partners, 
LLC  (Mountain  View),  San  Gorgonio 
Power  Corporation  (San  Gorgonio)  and 
Centennial  Power,  Inc.  (Centennial) 
tendered  for  filing  an  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  for  authorization  to  dispose 
of  jurisdictional  facilities.  San  Gorgonio 
will  transfer  100%  of  the  membership 
interests  in  Mountain  View  to 
Centennial.  Mountain  View  owns  and 
operates  an  approximately  66.6  MW 
wind  power  generating  plant  (Project) 
located  in  San  Gorgonio  Pass  of 
Riverside  County,  California,  near  the 
city  of  Palm  Springs.  Mountain  View  is 
currently  wholly  owned  by  San 
Gorgonio.  Pursuant  to  an  acquisition 
agreement,  the  proposed  transaction 
will  result  in  the  disposition  of  FERC- 
jurisdictional  facilities  consisting  of 
Mountain  View's  market-based  rate 
tariff,  related  power  sales  agreement, 
and  minor  interconnection  facilities 
connecting  the  Project  to  the 
transmission  grid.  Mountain  View  also 
requests  that  the  Commission  accept 
this  filing  as  a  notice  of  change  in  status 
with  respect  to  its  market-based  rate 
authorization. 

Comment  Date:  January  9,  2003. 

4.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER02-1 790-001] 

Take  notice  that  on  December  16, 
2002,  pursuant  to  Commission  Order 
dated  June  24,  2002,  San  Diego  Gas  & 
Electric  Company  (SDG&E)  tendered  for 
filing  its  First  Revised  Service 


Agreement  No.  1  to  SDG&E's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
6.,  incorporating  revisions  to  the 
Interconnection  Facilities  Agreement 
with  Otay  Mesa  Generating  Company, 
LLC  (OMG).  The  revised  Service 
Agreement  implements  Internal 
Revenue  Service  Notice  2001-82, 
"Expansion  of  Safe  Harbor  Provisions 
Under  Notice  88-129",  which  provides 
in  certain  circumstances,  regulated 
public  utilities,  such  as  SDG&E  will  not 
realize  income  upon  contributions  by 
interconnecting  electric  generators  of 
certain  interconnection  facilities.  The 
amendment  further  clarifies  terms 
pertaining  to  creditworthiness 
requirements  of  OMG  and  the  guarantor 
of  OMG's  financial  obligations  as 
contemplated  by  Section  10.22.  The 
amendments  were  approved  in  the  June 
24,  2002  Letter  Order,  conditioned  on 
SDG&E's  filing  of  the  Revised  Service 
Agreement  within  thirty  days.  SDG&E 
requests  that  the  filing  be  accepted  out- 
of-time. 

SDG&E  states  that  copies  of  the  filing 
have  been  served  on  OMG  and  on  the 
California  Public  Utilities  Commission. 

Comment  date:  January  6,  2003. 

5.  New  England  Power  Company 

[Docket  No.  ER02-2568-O02] 

Take  notice  that  on  December  19, 
2002,  in  compliance  with  the 
Commissipn's  November  19,  2002 
"Order  Accepting  Unexecuted  Related 
Facilities  Agreement,  As  Modified  For 
Filing"  (New  England  Power  Company, 
101  FERC  61,183),  New  England  Power 
Company  (NEP)  submitted  for  filing 
First  Revised  Service  Agreement  No. 
214  between  NEP  and  Lake  Road 
Generating  Company,  L.P.  under  NEP's 
open  access  transmission  tariff.  New 
England  Power  Company,  FERC  Electric 
Tariff,  Original  Volume  No.  9. 
Comment  Date:  January  9,  2003. 

6.  Commonwealth  Edison  Company 

[Docket  No.  ER02-2598-001] 

Take  notice  that  on  December  18, 
2002,  Commonwealth  Edison  Company 
(ComEd)  tender  for  filing  a  refund  report 
in  compliance  with  the  Commission's 
Order  issued  on  November  21,  2002. 

ComEd  states  that  a  copy  of  this  filing 
is  being  served  upon  NRG  Power 
Marketing,  Inc. 

Comment  Date:  January  8,  2003. 

7.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-262-001 ) 

Take  notice  that  on  December  19, 
2002,  the  New  PJM  Co  panies  and  PJM 
Interconnection,  L.L.C.  (PJM)  submitted 
a  filing  to  include  the  New  PJM 
Companies  as  transmission  owners 
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within  PJM  and  to  make  associated 
revision  to  the  PJM  Transmission 
Qwners  Agreement,  the  PJM  West 
Transmission  Owners  Agreement  (West 
TO  A),  the  PJM  Operating  Agreement, 
and  the  PJM  Open  Access  trransmission 
Tariff  (PJM  TarifO- 

Comment  Date:  January  9,  2003. 

B.  Arizona  Public  Service  Company 

(Docket  No.  ER03-294-O0O] 
'    Take  notice  that  on  December  19, 
2002,  Arizona  Public  Service  Company 
submitted  a  Notice  of  Cancellation 
effective  January  1,  2002,  Service 
Agreement  No.  60,  FERC  Electric  Tariff, 
IVoliune  No.  3  dated  December  4,  2001. 
<    Comment  Date:  January  9,  2003. 

9.  SESCO  Enterprises,  LLC. 

jlDocket  No.  ER03-295-0001 
I    Take  notice  that  on  December  18, 
(2002,  SESCO  Enterprises,  LLC.  (SESCO) 
petitioned  the  Commission  for 
■acceptance  of  SESCO  Rate  Schedule  No. 
|l;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
isell  electricity  at  market-based  rates; 
iand  the  waiver  of  certain  Commission 
I  regulations. 

[     SESCO  intends  to  engage  in  wholesale 
I  electric  power  and  energy  purchases 
I  and  sales  as  a  marketer.  SESCO  is  not 
'  in  the  business  of  generating  or 
;  transmitting  electric  power. 

Comment  Date:  January  9,  2003. 

10.  Southern  Company  Services,  Inc. 

Docket  Nos.  ER03-298-000] 

Take  notice  that  on  December  18, 
2002,  Southern  Company  Services,  Inc. 
(SCS)  acting  on  behalf  of  Alabama 
Power  Company  (APC),  filed  the 
Interconnection  Agreement  (Agreement) 

,  between  Mobile  Energy  Services,  L.L.C. 

!  and  APC.  The  Agreement  allows  Mobile 
Energy  to  intercoimect  its  facility  in 
Mobile,  Alabama  and  to  operate  in 
parallel  with  APC's  electric  system.  The 
Agreement  is  dated  as  of  November  18, 
2002  and  terminates  in  one  (1)  year. 
An  effective  date  of  November  18, 
2002  has  been  requested. 

Comment  Date:  January  8,  2003. 

ill.  American  Transmission  Company 
I  LLC 

(Docket  No.  ES03-18-O00] 

Take  notice  that  on  December  18, 
2002,  American  Transmission  Company 
LLC  (ATCLLC)  tendered  for  an 
Application  Under  Section  204  of  the 
Federal  Power  Act  for  Authorization  to 
Issue  notes  and  debt  seciuities  with  a 
total  amount  outstanding  at  one  time 
not  to  exceed  $710,000,000,  to  issue 
$393,000,000  in  additional  equity 
interests  and  for  waiver  of  certain  part 
34  requirements. 


Comment  Date:  January  8,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  ort  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  Unk. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Conunission  strongly  encoiu-ages 
electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary.  ^ 

[FR  Doc.  02-33076  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  * 

[Docket  No.  EC03-36-000,  et  al] 

Northwestern  Wind  Power,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

December  24,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification: 

1.  Northwestern  Wind  Power,  LLC 

[Docket  No.  EC03-36-0001 

Take  notice  that  on  December  20, 
2002,  Northwestern  Wind  Power,  LLC 
(Northwestern)  and  Klondike  .Wind 
Power  LLC  (Klondike)  filed  an 


application  for  authorization  pursuant 
to  Section  203  of  the  Federal  Power  Act 
for  Northwestern  to  sell,  and  for 
Klondike  to  purchase,  certain  assets  of 
Northwestem's  Klondike  Project  in 
Oregon.  The  transaction  would  transfer 
ownership  of  a  24  megawatt  wind 
electric  generation  facility  at  the 
Klondike  Project.  Jurisdictional  assets 
included  in  the  transaction  are  a  long- 
term  power  purchase  agreement  for  the 
facility's  entire  output,  and  limited 
substation  transmission  facilities 
necessary  to  interconnect  the  facility's 
power  to  a  transmitting  utility. 
Comment  Date:  January  7,  2003. 

2.  Fljring  Cloud  Power  Partners,  LLC  ' 

(Docket  No.  EG02-32-0001 

Take  notice  that  on  December  20, 
2002,  Flying  Cloud  Power  Partners.  LLC 
(Flying  Cloud),  filed  with  the  Federal 
Energy  Regulatory  Conunission  an 
application  for  determination  of  exempt 
wholesale  generator  status  piu^uant  to 
part  365  of  the  Commission's 
regulations. 

Flying  Cloud,  a  Delaware  limited 
liability  company,  will  be  engaged 
directly  an(J  exclusively  in  the  business 
of  owning  all  or  part  of  one  or  more 
eligible  facilities,  and  selling  electric 
energy  at  wholesale.  Flying  Cloud  is 
developing  a  43.5  megawatt  wind  power 
generation  facility  to  be  located  in 
Dickinson  County,  Iowa  (the 
"Facilities").  The  Facilities  will  be 
eligible  facilities  piu-suant  to  Section 
32(a)(2)  of  PUHCA.  Flying  Cloud  states 
that  it  has  served  a  copy  of  the  filing  on 
the  Securities  and  Exchange 
Commission  and  the  Iowa  Utilities 
Board. 

Comment  Date:  January  14,  2003. 

3.  Just  Energy,  LLC 

[Docket  No.  ER02-2 134-002] 

Take  notice  that  on  December  19, 
2002,  Just  Energy,  LLC  (Just  Energy) 
tendered  for  filing  a  compliance  filing  in 
the  above-referencedfldocket  involving 
Just  Energy,  LLC  Tariff  Sheet  No.  1. 
Comment  Date:  January  10,  2003. 

4.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER03-106-0021 

Take  notice  that  on  December  20, 
2002.  Virginia  Electric  and  Power 
Company  (the  Dominion  Virginia  Power 
or  Company),  respectfully  tendered  for 
filing  the  second  amended  filing  in  this 
proceeding.  Dominion  Virginia  Power 
respectfully  requests  a  waiver  of  the 
Commission's  regulations  and  permit  an 
effective  date  of  January  1.  2003,  as 
reSquested  in  the  filing  of  October  31, 
2002. 
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Dominion  Virginia  Power  states  that 
copies  of  the  fiHng  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission,  Old  Dominion 
Electric  Cooperative,  and  all  customers 
under  the  wholesale  cost  based  tariff. 

Comment  Date:  January  10,  2003. 

5.  Flying  Cloud  Power  Partners,  LLC 

IDockel  No.  ER03-296-000| 

Take  notice  that  on  December  19, 
2002,  Flying  Cloud  Power  Partners,  LLC 
(Flying  Cloud)  tendered  for  filing 
pursuant  to  18  CFR  385.205,  an 
Application  for  Order  Accepting  Initial 
Rate  Schedule,  Granting  Authorizations 
and  Blanket  Authority  and  Waving 
Certain  Requirements. 

Comment  Date:  January  9,  2003. 

6.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER03-297-O00| 

Take  notice  that  on  December  19, 
2002,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO),  filed 
proposed  revisions  to  the  NYISO's 
Market  Administration  and  Control 
Area  Services  Tariff  (Services  Tariff). 
The  proposed  filing  would  amend  the 
TCC  credit  policy.  The  NYISO  has 
requested  that  the  Commission  make  the 
filing  effective  on  January  10,  2003. 

The  NYISO  has  served  a  copy  of  this 
filing  to  all  parties  that  have  executed 
Service  Agreements  under  the  NYISO's 
Open-Access  Transmission  Tariff  or 
Services  Tariff,  the  New  York  State 
Public  Service  Commission  and  to  the 
electric  utility  regulator^'  agencies  in 
New  Jersey  and  Pennsylvania. 

Comment  Date:  January  9,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable.  nTUst  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

|FR  DoL.  02-.-?,3077  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  to  Amend  License 
and  Solicit  Comments,  Motions  to 
Intervene,  and  Protests 

December  26.  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection; 

a.  Application  Type:  Amendment  of 
license  to  delete  license  article  434. 

b.  Project  No:  2058-027. 

c.  Date  Filed:  April  11,  2002. 

d.  Applicant:  Avista  Corporation. 

e.  Name  of  Project:  Clark  Fork. 

f.  Location:  The  Clark  Fork  Project  is 
located  on  the  Clark  Fork  River  in 
Bonner  County,  Idaho  and  Sanders 
County,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  (16  U.S.C.  791(a)  825)  and  799  and 
801. 

h.  Applicant  Contact:  Steven  Fry, 
Avista  Corporation,  1411  East  Mission, 
P.O.  Box  3727.  Spokane,  WA  99220- 
0500,  (509)  495-4084. 

i.  FERC  Contact:  Any  questions 
regarding  this  notice  should  be 
addressed  to  Thomas  LoVuUo  at  (202) 
502-8900,  or  e-mail  address: 
th  omas.lovullo@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  January  27.  2003. 

All  documents  (an  original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington  DC  20426. 
Please  reference  the  project  number  (P- 
2058)  on  any  comments  or  motions  filed 
with  the  Commission. 

k.  Description  of  Request:  Article  434 
requires  Avista  Corporation  (licensee)  to 
file  a  plan,  with  the  Commission,  to 
conduct  seasonal,  site-specific 
monitoring  of  bank  profiles  in  the  lower 


Clark  Fork  River.  The  licensee  indicated 
that  prior  to  relicensing  of  the  project, 
it  initiated  easement  discussions  with 
the  individual  landowners.  As  of 
December  2001,  the  licensee  indicated, 
it  acquired  69  out  of  a  possible  87 
easements.  The  licensee  stated  that  the 
erosion  issues  of  the  landowners  group 
have  been  adequately  addressed  and, 
therefore,  requested  that  license  article 
434  be  deleted.  The  Clark  Fork 
Mpnagement  Committee,  which  is 
comprised  of  one  representative  from 
each  of  the  27  parties  (the  licensee,  state 
and  federal  resource  agencies.  Native 
American  tribes  and  non-governmental 
organizations)  to  the  licensing 
Settlement  Agreement,  concurred  that 
article  434  was  no  longer  necessary  and 
should  be  deleted. 

1.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FER  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  'PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
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p.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives,  q. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc.gov  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 
|[FR  Doc.  02-33051  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  Notice  of  Application 
Accepted  for  Filing  and  Soliciting 
Motions  to  Intervene  and  Protests 

Take  notice  ttiat  the  following 
hydroelectric  application  has  been 
filed  with  the  Commission  and  is 
available  for  public  inspection 

December  26,  2002. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2105-089. 

c.  Date  Filed:  October  23,  2002. 

d.  Applicant:  Pacific  Gas  and  Electric 

fompany. 
e.  Name  of  Project:  Upper  North  Fork 
eather  River  Project, 
f.  Location:  On  the  North  Fork  Feather 
River,  in  the  vicinity  of  the  conmumity 
of  Chester,  Plumas  County,  California, 
T28N,  R7E.  The  project  occupies  1,500 
acres  of  land  administered  by  the  Forest 
Supervisors  of  the  Lassen  and  Plumas 
National  Forests. 

g.  Filed  Pursuant  to:  F^eral  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contacts:  Mr.  Randal 
Livingston,  Lead  Director,  Hydro 
Generation  Department,  Pacific  Gas  and 
Electric  Company,  P.O.  Box  770000 
(NllC),  San  Francisco,  CA,  94177,  (415) 
973-6950,and  Ms.  Janet  Loduca, 
Attorney,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  CA,  94120-7442,  (415)  973- 
0174. 

i.  FERC  Contact:  John  Mudre,  (202) 
502-8902  or  john.mudre@ferc.gov. 

'].  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 


All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Conunission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  rules  of  practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  (  http://www.ferc.gov )  under  the  "e- 
Filing"  link. 

k.  "This  application  has  been  accepted, 
but  is  not  ready  for  environmental 
analysis  at  this  time. 

1.  The  existing  Upper  North  Fork 
Feather  River  Project  consists  of  three 
dams  and  reservoirs,  five  powerhouses, 
tunnels  and  penstocks  connecting  the 
reservoirs  to  the  powerhouses,  230-kV 
and  115-kV  transmission  facilities,  and 
various  roads,  recreation  facilities,  and 
administrative  facilities.  Project 
reservoirs  include  Lake  Almanor 
(1,142,251  acre-feet).  Butt  Valley 
Reservoir  (49,891  acre-feet),  and  Belden 
Forebay  (2,477  acre-feet).  Powerhouses 
include  Butt  Valley  Powerhouse  (41 
MW),  Caribou  No.  1  Powerhouse  (75 
MW),  Caribou  No.  2  Powerhouse  .^20 
MW),  Oak  Flat  Powerhouse  (1.3  MW), 
and  Belden  Powerhouse  (125  MW).  The 
applicant  proposes  no  new  facilities,  but 
proposes  to  add  33.73  acres  of  lands  of 
the  Pliunas  National  Forest  to  the 
project  because  of  historical  and  future 
project  use  of  these  lands. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  385.211, 


and  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly" from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-33052  Filed  12-31-02;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  with  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

December  26,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2207-009. 

c.  Date  Filed:  December  18,  2002. 

d.  Applicant:  Mosinee  Paper 
Corporation. 

e.  Name  of  Project:  Mosinee 
Hydroelectric  Project. 

f.  Location:  On  the  Wisconsin  River  in 
the  town  of  Mosinee,  Marathon  Coimty, 
Wisconsin.  The  project  does  not  utilize 
lands  of  the  United  States. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825{r). 

h.  Applicant  Contact:  Mr.  Jeff 
Verdoom,  Mosinee  Paper  Corporation, 
100  Main  Street.  Mosinee,  Wisconsin. 
54455  (715) 693-2111. 
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i.  FERC  Contact:  Michael  Spencer, 
micbael.spencer@ferc.gov,  (202)  502- 
6093. 

j.  Cooperating  Agencies:  We  are 
asking  Federal,  State,  and  local  agencies 
and  Indian  tribes  with  jurisdiction  and/ 
or  special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document.  Agencies  who 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  described  in  item  k  below. 

k.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  date  of  filing  of  the  application,  and 
serve  a  copy  of  the  request  on  the 
applicant. 

I.  Deadline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  February  16,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  rules  of  practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  and 
requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  "The 
Conmiission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Website  at  [http:/ 
/www. fere. gov)  under  the  "e-filing  link. 

m.  This  application  is  not  ready  for 
enviroiunental  analysis  at  this  time. 

n.  Description  of  Project:  The  existing 
Mosinee  Project  consists  of:  (1)  Three 
dam  sections  spanning  between  bedrock 
islands;  (2)  a  1,277-acre  reservoir;  (3)  a 
powerhouse  with  an  total  installed 
capacity  of  3,050-kilowatts  and  (4) 
appurtenant  facilities.  The  applicant 
estimates  that  the  average  annual 
generation  is  23,680  megawatthours. 

o.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 


in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-6157.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  Wisconsin  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

Note:  The  above  paragraph  initiating 
consultaion  with  the  SHPOs  may  be 
unnecessary  if  that  language  was 
included  in  the  pre-filing  notice 
requesting  preliminary  terms  and 
conditions. 

q.  Procedural  schedule  and  final 
amendments:  The  application  should  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate. 

Issue  Deficiency  Letter — February  2003 
Issue  Acceptance  Letter — May  2003 
Issue  Scoping  Document  for 

Comments — June  2003 
Request  Additional  Information — 

August  2003 
Issue  Scoping  Document  2  for 

Comments — September  2003 
Notice  of  application  is  ready  for 

environmental  analysis — March  2004 
Notice  of  the  availability  of  the  EA — 

September  2004 
Ready  for  Commission's  decision  on  the 

Application — December  2004 
Final  amendments  to  the  application 

must  be  filed  with  the  Commission  no 

later  than  30  days  from  the  issuance 

date  of  the  notice  of  ready  for 

enviroiunental  analysis. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-33053  Filed  12-31-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

December  26,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Type  of  Application  :PTel\minaTy 
Permit. 

b.  Project  No.:  12328-000. 

c.  Date  filed:  August  2,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Michael  J.  Kirwan 
Dam  Hydroelectric  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Michael  J.  Kirwan 
Dam  on  the  Mahoning  River,  near  the 
Town  of  Wayland,  Portage  County, 
Ohio. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Raymond  ' 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio,  44301  (330)  535-7115. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
502-8765. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Conunission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12328-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Michael  J.  Kirwan  Dam,  and  would 
consist  of:  (1)  A  proposed  96-inch- 
diameter  steel  penstock  approximately 
50  feet  long,  (2)  a  proposed  powerhouse 
containing  one  turbine/generator  unit 
having  a  total  installed  capacity  of  1.323 
MW,  (3)  a  proposed  .25-miIe-long,  14.7 
kV  transmission  line,  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  annual  generation  of 
8.11  GWh. 

1.  This  filing  is  available  for  review  at  , 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
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Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  Unk. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconIinesupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 


whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Conunents,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION  ", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
project  number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-33055  Filed  12-31-02:  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Solicrting  Motions  to 
Intervene,  Protests,  and  Comments 

December  26,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12353-000. 

c.  Date  filed:  August  21 ,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Green  River  Lake 
Dam  Hydroelectric  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Green  River  Lake 
Dam  on  the  Green  River,  near  the  Towns 
of  Campbellsville,  Columbia,  and 
Elkhom,  Taylor  County,  Kentucky. 

g.  Filed  pursuant -to:  Feder^  Power 
Act,  16  U.S.C.§§  791(a)-825(r). 

h.  Applicant  Contact:  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio,  44301  (330)  535-7115. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
502-8765. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Conunents,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12353-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procediu^e  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fiulher,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  popy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
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Green  River  Lake  Dam.  and  would 
consist  of:  (1)  Two  proposed  48-inch- 
diameter  steel  penstock  approximately 
50  feet  long,  (2)  a  proposed  powerhouse 
containing  two  turbine/generator  units 
having  a  total  installed  capacity  of  5.5 
MW,  (3)  a  proposed  4-mile-long,  14.7  kV 
transmission  line,  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
annual  generation  of  34  GWh. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such^  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  cui 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 


served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  envirormiental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  commertts, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE  ",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  tlie  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies. are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-33056  Filed  12-31-02;  8.45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

December  26,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o//ipp/ica(io/i;  Preliminary 
Permit. 

b.  Project  No.:  12416-000. 

c.  Date  filed:  November  14,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Kentucky  L&D  #11  Hydroelectric  Project 
would  be  located  on  the  Kentucky  River 
in  Estill  County,  Kentucky.  The 
proposed  project  would  utilize  an 
existing  dam  administered  by  the  U.S. 
Army  Corps  of  Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Tom  Papsidero. 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  pretests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12416-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
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Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Kentucky  Lock  and  Dam  No.  11  and 
Reservoir,  would  consist  of:  (1)  Six 
proposed  50-foot-Iong,  8-foot-diameter 
steel  penstocks,  (2)  a  proposed 
powerhouse  containing  six  generating 
units  with  a  combined  installed 
capacity  of  8  megawatts,  (3)  a  proposed 
300- foot-long,  14.7-kv  transmission 
line,  and  (4)  appurtenant  facilities.  The 
project  would  operate  in  a  run-of-river 
mode  and  would  have  an  average 
aimual  generation  of  49  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivmv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3678  or  e-mail 

ferconIinesupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  address 
in  item  g  above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Conmiission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  ah 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 


n.  Notice>^f  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  appUcable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 


r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

[FR  Doc.  02-33057  Filed  12-31-02:  8:45  am) 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0322;  FRL-7282-5] 

Fosetyl-AI;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of       » 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0322,  must  be 
received  on  or  before  February  3.  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sidney  Jackson.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460-0001;  telephone  number: 
(703)  305-7610;  e-mail  address: 
jackson.sidney@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
incude.  but  are  not  limited  to: 

•  Crop  production  (NAICS  Industry 
111) 

•  Animal  production  (NAICS  112) 
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•     •    Food  manufacturing  {NAICS  311) 
•    Pesticide  manufacturing  (NAICS 
32532) 

This  Hsting  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  Hkely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  Hsted  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a^particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this     , 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2002- 
0322.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  CrystalMall 
#2.  1921  lefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 


Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  "To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  yoiur  comment.  Please 
ensure  that  your  comments  are 


submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI,  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment,  and  allows  EPA  to  contact 
you  in  case  EPA  cannot  read  your 
comment  due  to  technical  difficulties  or 
needs  further  information  on  the 
substance  of  your  comment.  EPA's 
policy  is  that  EPA  will  not  edit  your 
comment,  and  any  identifying  or  contact 
information  provided  in  the  body  of  a 
comment  will  be  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties,  and  cannot 
contact  you  for  clarification.  EPA  may 
not  be  able  to  consider  your  comment. 

i.  EPA  dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0322.  The 
system  is  an  "anonymous  access" 
system,  which  means.  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2002-0322.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captm-es  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 


Federal  Register /Vol.  68,  No.  1 /Thursday,  January  2,  2003 /Notices 


105 


made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
conunents  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2002-0322. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  PIRIB,  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
bavis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2002-0322. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or. 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI,  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

I  k  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparirig  your 
comments: 


1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiir  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  yoiu 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  yoin  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 


PP  2E6366 

EPA  has  received  a  pesticide  petition 
tPP  2E6366)  from  the  Interregional 
Research  Project  Number  4  (IR-4),  New 
Jersey  Agricultural  Experiment  Station, 
Rutgers  University,  New  Brunswick,  NJ 
08903  proposing,  piu^uant  to  section 
408(d)  of  the  FFDCA,  21  U.S.C.  346a(d), 
to  amend  40  CFR  180.415  by 
establishing  a  tolerance  for  residues  of 
the  fungicide,  fosetyl-al  (alyminuin  tris 
O-ethylphosphonate),  in  or  on  the  raw 
agricultural  conunodity  onion,  green,  at 
10  parts  per  million  (ppm).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 


n.  What  Action  is  the  Agency  Taking?        ^  Residue  Chemistry 


EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or  » 

information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time,  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  20,  2002 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  simimary  of  the 
pesticide  petition  is  printed  below  as 
required  by  the  FFDCA  section 
408(d)(3).  The  sununary  of  the  petition 
was  prepared  by  Bayer  CropScience 
Company  and  represents  the  view  of  the 
company.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues,  or  an  explanation  of  why  no 
such  method  is  needed. 


1.  Plant  metabolism.  The  metabolism 
of  fosetyl-al  in  plants  is  adequately 
understood.  Adequate  data  on  the 
nature  of  the  residues  in  plants, 
including  identification  of  major 
metabolites  and  degradates  of  fosetyl-al, 
are  available.  Radiolabeled  studies  on 
the  uptake,  translocation  and 
metabolism  in  plants  show  that  the 
chemical  proceeds  through  hydrolytic 
cleavage  of  the  ethyl  ester.  The  major 
residues  are  fosetyl-al,  phosphorus  acid, 
and  ethanol.  The  tolerances  are 
established  for  the  parent  only,  that  is 
fosetyl-al. 

2.  Analytical  method.  Adequate 
methods  are  available  for  enforcement 
purposes.  There  are  two  analytical 
methods  acceptable  for  determining 
residues  of  fosetyl-al  in  plants:  a  gas 
chromatography  method  is  available  for 
enforcement  of  tolerance  in  pineapple 
and  is  listed  as  Method  I  in  Pesticide 
Analytical  Manual  (PAM),  Vol.  II;  a  gas 
chromatography/ phosphorus  specific 
flame  photometric  detector  (FPD-P) 
method  (Rhone-Poulenc  Method  No. 
163)  for  citrus  has  undergone  a 
successful  method  tryout  on  oranges 
and  has  been  sent  to  the  Food  and  Drug 
Administration  (FDA)  for  inclusion  in 
PAM  as  Method  II. 

3.  Magnitude  of  residues.  Magnitude 
of  residue  data  on  green  onions  were 
collected  form  field  trials  conducted  in 
Texas  (Region  6)  and  California  (Region 
10).  Each  treated  plot  received  seven 
foliar  broadcast  applicafions  of  the  test 
substance  at  a  rate  of  approximately  4.0 
pounds  active  ingredient/acre  (lb  a.i./ 
acre),  for  a  total  of  approximately  28.0 
lb  a.i. /acre.  All  applications  were  made 
6  to  8  days  apart,  and  marketable  green 
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onions  were  collected  2  to  3  days 
following  the  final  application.  Residues 
of  fosetyl-al  in  green  onions  ranged  from 
0.39  ppm  to  7.75  ppm. 

B.  Toxicological  Profile 

EPA  has  evaluated  the  available 
fosetyl-al  toxicity  data  and  considered 
their  validity,  completeness,  and 
reliability  as  well  as  the  relationship  of 
the  results  of  the  studies  to  human  risk. 
EPA  has  also  considered  available 
information  concerning  the  variability 
of  the  sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  fosetyl-al  is 
discussed  in  the  Federal  Register  of 
August  18,  2000  (65  FR  50431)  (FRL- 
6599—4).  as  well  as  the  no  observed 
adverse  effect  level  (NOAEL),  and  the 
lowest  observed  adverse  effect  level 
(LOAEL)  from  the  toxicity  studies 
reviewed,  fiease  refer  to  this  document 
should  you  desire  detailed  toxicological 
information  on  fosetyl-al. 

1.  Carcinogenicity.  Long-term  feeding 
studies  were  conducted  with  technical 
grade  fosetyl-al  in  mice  and  rats  and 
with  monosodium  phosphite,  the 
primary  urinary  metabolite  of  fosetyl-al, 
in  rats.  These  studies,  in  addition  to  a 
mechanistic  study  in  rats,  are  described 
below: 

i.  Rat.  Fosetyl-al  was  administered  via 
admixture  in  the  diet  to  CD  rats  at  target 
levels  of  0,  2,000,  8.000,  and  30,000/ 
40,000  ppm  for  approximately  2  years. 
After  2  weeks  at  40,000  ppm,  this 
dietary  level  was  reduced  to  30,000  ppm 
due  to  the  occurrence  of  red  coloration 
of  the  urine  and  a  decrease  in  body 
weight  gain.  Although,  these  findings 
were  no  longer  apparent  after  week  2. 
analytical  verification  of  dietary  levels 
revealed  that  the  highest  dietary  level 
ranged  from  approximately  38,000  to 
61,000  ppm  during  the  first  32  weeks  of 
the  study.  Calculi  in  the  urinary  bladder 
were  observed  for  several  male  and 
female  rats  at  30,000/40,000  ppm. 
Microscopic  examination  revealed 
transitional  cell  carcinomas  and 
papillomas  in  the  urinary  bladders  of 
high  dose  males.  In  addition,  a 
statistically  significant  increase  in 
adrenal  pheochromocytomas  (benign 
and  malignant  combined)  was  observed 
in  males  at  8.000  and  30,000/40.000 
ppm.  The  adrenal  slides  were 
independently  reread  by  two  consulting 
pathologists  who  found  no  significant 
dose-related  increases  in  the  incidence 
of  pheochromocytomas  or  hyperplasia. 

The  NOAEL  for  fosetyl-al  in  the 
chronic  rat  study  was  8,000  ppm.  A 
subsequent  mechanistic  study  in  rats 
conducted  with  dietary  levels  of  8,000, 
30,000  and  50,000  ppm  demonstrated 


that  the  massive  doses  of  30.000  and 
50,000  ppm  fosetyl-al  alter  calcium/ 
phosphorous  homeostasis  resulting  in 
severe  acute  renal  injury,  similar  to  that 
observed  in  the  chromic  rat  study,  and 
the  formation  of  calculi  in  kidneys, 
ureters,  and  bladder.  Under  conditions 
of  chronic  exposure,  these  effects  could 
lead  to  the  formation  of  bladder  tumors 
as  seen  in  the  chronic  rat  study.  At 
8,000  ppm,  no  evidence  of  renal  injury 
was  observed,  a  result  consistent  with 
the  absence  of  bladder  tumors.  Thus,  the 
bladder  tumors  induced  by  fosetyl-al 
were  the  result  of  acute  renal  injury 
followed  by  a  chronic  toxic  reaction 
rather  than  a  true  carcinogenic  effect. 
An  carcinogenicity  study  in  rats  was 
conducted  with  monosodium  phosphite 
administered  via  dietary  mixture  at 
levels  of  2,000,  8,000.  and  32,000  ppm. 
No  evidence  of  carcinogenicity  was 
observed  in  this  study. 

ii.  Mouse.  A  2-year  feeding/ 
carcinogenicity  study  was  conducted  in 
mice  fed  diets  containing  fosetyl-al  at  0, 
2,500.  10.000,  or  20.000/30,000  ppm. 
The  20,000  ppm  dose  was  increased  to 
30,000  ppm  during  week  19  of  the 
study.  The  NOAEL  for  all  effects  was 
20,000/30,000  ppm  (3.000/4.500 
milligrams/kilogram  (mg/kg/day)). 
There  were  no  carcinogenic  effects 
observed  under  the  conditions  of  this 
study. 

iii.  EPA's  Carcinogenicity  Peer 
Review  Committee  (CPRC)  concluded  in 
their  report  of  June  29.  1993  that  the 
pesticidal  use  of  fosetyl-al  is  unlikely  to 
pose  a  carcinogenic  hazard  for  humans 
given  that:  (a)  Tumors  develop  in  rats 
under  extreme  conditions  that  are 
unlikely  to  be  achieved  other  than 
under  laboratory  conditions  (at  a  dose  in 
excess  of  the  EPA  dose  limit  for 
carcinogenicity  studies);  (b)  tumors  in 
rats  are  believed  to  develop  only  at 
doses  that  produce  stones:  (c)  human 
dietary  exposure  to  fosetyl-al  is  only 
about  one-500,000th  of  the  NOAEL  for 
stone  formation  in  the  rat  (the  most 
sensitive  experimental  model);  and  (d) 
the  dose  of  fosetyl-al  which  can  be 
absorbed  dermally  by  applicators  is  also 
probably  too  low  to  result  in  stone 
formation.  Therefore,  a  cancer  dietary 
exposure  analysis  for  fosetyl-al  is  not 
performed. 

2.  Animal  metabolism.  Rat 
metabolism  studies  showed  that  most  of 
the  radiolabel  rapidly  appeared  in 
exhaled  carbon  dioxide.  There  was  also 
some  radiolabel  excreted  in  the  urine  as 
phosphite,  along  with  a  smaller  amount 
as  the  unchanged  parent  compound.  It 
appears  that  fosetyl-al  is  essentially 
completely  absorbed  after  ingestion  and 
extensively  hydrolyzed  to  carbon 
dioxide  which  is  exhaled.  The 


phosphite  is  excreted  in  the  urine 
without  further  oxidation  to  phosphate. 
Aluminum  does  not  appear  to  be 
absorbed  to  a  significant  extent  from  the 
gastrointestinal  tract. 

3.  Metabolite  toxicology.  There  are  no 
metabolites  of  toxicological  concern. 
The  tolerances  are  established  for  the 
parent  only,  that  is  fosetyl-al. 

4.  Endocrine  disruption.  No  evidence 
of  estrogenic  or  androgenic  effects  were 
noted  in  any  study  with  fosetyl-al.  No 
adverse  effects  on  mating  or  fertility 
indices  and  gestation,  live  birth,  or 
weaning  indices  were  noted  in  a  three- 
generation  rat  reproduction  study  at 
doses  well  above  EPA's  limit  of  1,000 
mg/kg/day.  Therefore,  Bayer 
CropScience  concludes  that  fosetyl-al 
does  not  have  any  effect  on  the 
endocrine  system. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  EPA  has 
established  the  chronic  reference  dose 
(RfD)  for  fosetyl-al  at  2.5  mg/kg/day. 
This  reference  dose  (RfD)  is  based  on  a 
NOAEL  of  250  mg/kg/day  from  a  2-year 
feeding  study  in  dogs  and  the  use  of  a 
100  fold  safety  factor  to  account  for 
interspecies  and  intraspecies 
differences.  No  appropriate  endpoint 
attributable  to  a  single  dose  exposure 
was  identified  in  oral  toxicity  studies. 
Therefore,  an  acute  RfD  was  not 
established  and  there  is  no  expectation 
of  acute  risk.  Since  no  dermal  or 
systemic  toxicity  was  seen  at  the  limit 
dose  following  repeated  dermal 
applications  in  the  21-day  toxicity 
study  using  rats,  no  endpoint  value  was 
calculated  for  short-  and  intermediate- 
term  exposure  and  risk.  The  Agency  has 
concluded  that  fosetyl-al  is  unlikely  to 
pose  a  carcinogenic  hazard  to  humans. 
Therefore,  a  cancer  exposure  and  risk 
assessment  is  not  appropriate. 

i.  Food.  For  all  currently  registered 
uses  of  fosetyl-al,  chronic  food  exposure 
for  various  subgroups  of  the  U.S. 
population  was  estimated  by  EPA 
through  the  use  of  the  Dietary  Exposure 
Evaluation  Model  (DEEM)  software.  The 
DEEM  analysis  evaluated  the  individual 
food  consumption  as  reported  by 
respondents  in  the  USD  A  1989-1992 
nationwide  continuing  surveys  of  food 
intake  by  individuals.  As  the  risk 
estimate  was  low  for  even  the  most 
highly  exposed  subpopulation,  no 
anticipated  residues  were  used.  One 
hundred  percent  crop  treated  and 
tolerance  level  residues  were  assumed 
for  all  crops.  EPA  has  concluded  that 
exposure  to  fosetyl-al  from  food  utilizes 
4.0%  of  the  chronic  population  adjusted 
dose  (cPAD)  for  the  U.S.  population,  5% 
of  the  cPAD  for  infants,  and  8%  of  the 
cPAD  for  children  1-6  years  old,  the 
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subpopulation  at  greatest  exposure. 
Based  on  the  results  of  this  conservative 
analysis,  exposure  to  fosetyl-al  residues 
from  the  proposed  uses  is  expected  to  be 
minimal.  Bayer  CropScience  concludes 
that  dietary  exposure  to  fosetyl-al 
resulting  from  the  currently  registered 
uses  and  the  proposed  use  of  the 
product  will  be  well  below  the  Agency's 
level  of  concern. 

ii.  Drinking  water.  The  potential  for 
ground  water  and/or  surface  water 
contamination  by  fosetyl-al  and  its 
degradates  is  expected  to  be  very  low, 
in  most  cases,  due  to  the  rapid 
degradation  of  the  compound  in  soil  to 
non-toxic  degradates  under  both  aerobic 
and  anaerobic  conditions.  Under  aerobic 
laboratory  conditions,  the  half-life  of 
fosetyl-al  is  between  1  and  1.5  hours  in 
loamy  sand,  silt  loam,  and  clay  loam 
and  20  minutes  in  sandy  loam  soil.  The 
degradation  proceeds  through  the 
hydrolysis  of  the  ethyl  ester  bond, 
resulting  in  the  formation  of 
phosphorous  acid  and  ethanol.  The 
ethanol  is  further  degraded  into  carbon 
dioxide.  Based  on  the  short  half-life  of 
fosetyl-al  and  the  known  fate  of 
phosphates  under  anaerobic  conditions, 
EPA  determined  that  an  anaerobic  soil 
metabolism  study  was  not  necessary.  An 
anaerobic  aquatic  soil  metabolism  study 
was  conducted.  When  anaerobic 
conditions  were  established  by  flooding 
soil,  the  half-life  was  40  hours  with  silty 
clay  loam,  and  14  hours  with  sandy 
loam  soil.  Bayer  CropScience  expects 
that  potential  fosetyl-al  residues  in 
drinking  water  are  not  a  significant 
contribution  to  aggregate  exposure. 

2.  Non-dietary  exposure.  Fosetyl-al  is 
currently  registered  for  residential  use 
on  turf  and  ornamental  plants.  Chronic 
exposure  is  not  expected  for  residential 
uses.  There  is  also  no  expectation  of 
acute  risk.  No  appropriate  endpoint 
attributable  to  a  single  dose  exposure 
was  identified  in  oral  toxicity  studies 
and  consequently,  an  acute  RfD  cannot 
be  calculated.  No  endpoint  value  is 
calculable  for  short-  and  intermediate- 
term  exposure  and  a  risk  analysis 
cannot  be  performed  since  no  dermal  or 
systemic  toxicity  was  seen  at  the  limit 
dose  following  repeated  dermal 
applications  in  the  21-day  toxicity 
study  using  rats.  The  Agency  has 
previously  concluded  that  fosetyl-al  is 
unlikely  to  pose  a  carcinogenic  hazard 
to  human.  Therefore,  a  cancer  exposure 
and  risk  assessment  is  not  appropriate. 
Thus,  Bayer  CropScience  concludes  that 
the  ornamental  and  turf  uses  do  not  add 
significantly  to  the  aggregate  exposure 
for  fosetyl-al. 


D.  Cunjulative  Effects 

Effects  associated  with  fosetyl-al  are 
unlikely  to  be  cumulative  with  any 
other  compound.  The  formation  of 
calculi  and  bladder  tumors  in  rats  is  the 
only  significant  toxicological  effect 
observed  with  fosetyl-al.  These  effects 
were  observed  in  rat  ordy  at  a  dose 
which  not  only  exceeds  estimated 
human  exposure  by  several  orders  of 
magnitude  but  is  in  excess  of  the  OPP 
dose  limit  for  carcinogenicity  studies. 
Therefore,  an  aggregate  assessment 
based  on  common  mechanisms  of 
toxicity  is  not  appropriate  as  exposure 
to  humans  will  be  well  below  the  levels 
producing  calculi  and  bladder  tumors  in 
rats.  Further,  considering  the  rapid 
elimination  of  fosetyl-al  in  the  rat 
metabolism  study,  any  effects  associated 
with  fosetyl-al  are  unlikely  to  be 
cumulative  with  any  other  compound. 
Based  on  these  reasons,  only  the 
potential  risks  of  fosetyl-al  are 
considered  in  the  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Chronic  risk 
estiqpates  associated  with  exposure  to 
fosetyl-al  in  food  and  water  are  expected 
to  be  well  below  the  Agency's  level  of 
concern.  The  Tier  I  chronic  exposure 
analysis  performed  by  the  Agency  for  all 
currently  registered  food  uses  shows 
that  exposure  to  fosetyl-al  utilizes  4.0% 
of  the  cPAD  for  the  U.S.  population,  5% 
of  the  cPAD  for  infants,  and  8%  of  the 
cPAD  for  children  1-6  years  old,  the 
subpopulation  at  greatest  exposure.  This 
analysis  was  conducted  assuming  100% 
crop  treated  and  tolerance  level  residue 
values  for  all  crops.  The  contribution  of 
fosetyl-al  residues  in  surface  water  and 
ground  water  to  chronic  aggregate 
exposure  is  expected  to  be  minimal. 
Therefore,  Bayer  CropScience  concludes 
that  even  when  considering  the 
potential  incremental  risk  resulting  from 
the  proposed  use  on  green  onion,  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  aggregate  exposure  to 
fosetyl-al  residues. 

2.  Infants  and  children.  No  indication 
of  increased  susceptibility  of  rat  or 
rabbit  fetuses  to  in  utero  and/or 
postnatal  exposure  was  noted  in  the 
developmental  and  reproductive 
toxicity  studies.  The  Agency  has 
previously  determined  that  no 
additional  safety  factor  to  protect  infants 
and  children  is  necessary  for  this 
product. 

Using  the  conservative  assumptions 
described  in  the  exposure  section  above, 
aggregate  exposure  to  fosetyl-al  from 
currently  registered  food  uses  will 
utilize  up  to  8%  of  the  RfD  for  children 
1-6  years  old,  the  subpopulation  at 


greatest  exposure.  Even  when 
considering  the  potential  incremental 
dietar}'  risk  resulting  from  the  proposed 
use  on  green  onion,  the  potential  for 
exposure  to  residues  in  drinking  water 
and  from  non-dietary,  non-occupational 
exposure,  the  aggregate  exposure  to 
fosetyl-al  is  expected  to  be  well  below 
the  level  of  concern.  Bayer  CropScience 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  fosetyl-al  residues. 

F ..International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  (CODEX)  maximum 
residue  limits  established  for  residues  of 
fosetyl-al  in  or  on  green  onion. 
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Federal  Agency  Hazardous  Waste 
Compliance-Docket 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  sixteenth  update  of  the 

Federal  Agency  Hazardous  Waste 

Compliance  Docket,  pursuant  to 

CERCLA  section  120(c). 

SUMMARY:  Section  120(c)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
requires  the  Environmental  Protection 
Agency  (EPA)  to  establish  a  Federal 
Agency  Hazardous  Waste  Compliance 
Docket.  The  docket  is  to  contain  certain 
information  about  Federal  facilities  that 
manage  hazardous  waste  or  from  which 
hazardous  substances  have  been  or  may 
be  released.  (As  defined  by  CERCLA 
section  101(22),  a  release  is  any  spilling, 
leaking,  pumping,  pouring,  emitting, 
emptying,  dischai^ing,  injecting, 
escaping,  leachirtg,  dumping,  or 
disposing  into  the  environment.) 
CERCLA  requires  that  the  docket  be 
updated  every  six  months,  as  new 
facilities  are  reported  to  EPA  by  Federal 
agencies.  The  following  list  identifies 
the  Federal  facilities  to  be  included  in 
this  sixteenth  update  of  the  docket  and 
includes  facilities  not  previously  listed 
on  the  docket  and  reported  to  EPA  since 
the  last  update  of  the  docket,  67  FR 
44200,  July  2,  2002,  which  was  current 
as  of  January  31.  2002.  SARA,  as 
amended  by  the  Defense  Authorization 
Act  of  1997,  specifies  that,  for  each 
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Federal  facility  that  is  included  on  the 
docket  during  an  update,  evaluation 
shall  be  completed  in  accordance  with 
a  reasonable  schedule.  Such  site 
evaluation  activities  will  help  determine 
whether  the  facility  should  be  included 
on  the  National  Priorities  List  (NPL)  and 
will  provide  EPA  and  the  public  with 
valuable  information  about  the  facility. 
In  addition  to  the  list  of  additions  to  the 
docket,  this  notice  includes  a  section 
that  comprises  revisions  (that  is, 
corrections  and  deletions)  of  the 
previous  docket  list.  This  update 
contains  8  additions  and  11  deletions 
since  the  previous  update,  as  well  as 
numerous  other  corrections  to  the 
docket  list.  At  the  time  of  publication  of 
this  notice,  the  new  total  number  of 
Federal  facilities  listed  on  the  docket  is 
2,228. 

DATES:  This  list  is  current  as  of  August 
12,2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Electronic  versions  of  the  docket  may  be 
obtained  at  http://www.epa.gov/ 
compliance/cleanup/fedemU 
index.html. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.0    Introduction 

2.0    Revision.s  of  the  Previous  Docket 

3.0    Process  for  Compiling  the  Updated 

Docket 
4.0    Facilities  Not  Included 
5.0    Facility  Status  Reporting 
6.0    Information  Contained  on  Docket 

Listing 

1.0    Introduction 

Section  120(c)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  42  United  States  Code 
(U.S.C.)  9620(c),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
required  the  establishment  of  the 
.  Federal  Agency  Hazardous  Waste 
Compliance  Docket.  The  docket 
contains  information  on  Federal 
facilities  that  is  submitted  by  Federal 
agencies  to  the  U.S.  Environmental 
Protection  Agency  (EPA)  under  sections 
3005,  3010,  and  3016  of  the  Resoiu-ce 
Conservation  and  Recovery  Act  (RCRA), 
42  U.S.C.  6925,  6930,  and  6937,  and 
under  section  103  of  CERCLA,  42  U.S.C. 
9603.  Specifically,  RCRA  section  3005 
establishes  a  permitting  system  for 
certain  hazardous  waste  treatment, 
storage,  and  disposal  (TSD)  facilities; 
RCRA  section  3010  requires  waste 
generators  and  transporters  and  TSD 
facilities  to  notify  EPA  of  their 
hazardous  waste  activities;  and  RCRA 
section  3016  requires  Federal  agencies 


to  submit  bieimially  to  EPA  an 
inventory  of  hazardous  waste  sites  that 
the  Federal  agencies  own  or  operate. 
CERCIJ\  section  103(a)  requires  that  the 
National  Response  Center  (NRC)  be 
notified  of  a  release.  CERCLA  section 
103(c)  requires  reporting  to  EPA  the 
existence  of  a  facility  at  which 
hazardous  substances  are  or  have  been 
stored,  treated,  or  disposed  of  and  the 
existence  of  known  or  suspected 
releases  of  hazardous  substances  at  such 
facilities. 

The  docket  serves  three  major 
purposes:  (1)  To  identify  all  Federal 
facilities  that  must  be  evaluated  to 
determine  whether  they  pose  a  risk  to 
human  health  and  the  environment 
sufficient  to  warrant  inclusion  on  the 
National  PrioriUes  List  (NPL);  (2)  to 
compile  and  maintain  the  information 
submitted  to  EPA  on  such  facilities 
under  the  provisions  listed  in  section 
120(c)  of  CERCLA;  and  (3)  to  provide  a 
mechanism  to  make  the  information 
available  to  the  public. 

The  initial  list  of  Federal  facilities  to 
be  included  on  the  docket  was 
pubhshed  on  February  12. 1988  (53  FR 
4280).  Updates  of  the  docket  have  been 
published  on  November  16,  1988  (54  FR 
46364);  December  15,  1989  (54  FR 
51472);  August  22, 1990  (55  FR  34492); 
September  27, 1991  (56  FR  49328); 
December  12,  1991  (56  FR  64898);  July 
17,  1992  (57  FR  31758);  February  5, 
1993  (58  FR  7298);  November  10,  1993 
(58  FR  59790);  April  11,  1995  (60  FR 
18474);  June  27,  1997  (62  FR  34779); 
November  23,  1998  (63  FR  64806);  June 
12,  2000  (65  FR  36994);  December  29, 
2000  (65  FR  83222),  October  2,  2001  (66 
FR  50185),  and  July  1,  2002  (67  FR 
44200).  This  notice  constitutes  the 
sixteenth  update  of  the  docket. 

Today's  notice  is  divided  into  three 
sections:  (1)  Additions,  (2)  deletions, 
and  (3)  corrections.  The  additions 
section  lists  newly  identified  facilities 
that  have  been  reported  to  EPA  since  the 
last  update  and  that  now  are  being 
included  on  the  docket.  The  deletions 
section  lists  facilities  that  EPA  is 
deleting  from  the  docket.  The 
corrections  section  lists  changes  in 
information  about  facilities  already 
listed  on  the  docket. 

The  information  submitted  to  EPA  on 
each  Federal  facility  is  maintained  in 
the  docket  repository  located  in  the  EPA 
Regional  office  of  the  Region  in  which 
the  facility  is  located  {see  53  FR  4280 
(February  12, 1988)  for  a  description  of 
the  information  required  under  those 
provisions).  Each  repository  contains 
the  documents  submitted  to  EPA  imder 
the  reporting  provisions  and 
correspondence  relevant  to  the  reporting 
provisions  for  each  facility.  Contact  the 


following  docket  coordinators  for 

information  on  Regional  docket 

repositories: 

Gerardo  Millan-Ramos  (HBS),  US  EPA 

Region  1,  #1  Congress  St.,  Suite  1100, 

Boston,  MA  02114-2023,  (617)  918- 

1377 
Helen  Shannon  (ERRD),  US  EPA  Region 

2,  290  Broadway,  18th  Floor,  New 

York,  NY  10007-1866,  (212)  637- 

4260 
Alida  Karas  (ERRD),  US  EPA  Region  2, 

290  Broadway,  New  York,  NY  10007- 

1866,  (212)  637-4276 
Cesar  Lee  (3HS50),  US  EPA  Region  3. 

1650  Arch  Street,  Philadelphia,  PA 

19107,  (215)  814-3205 
Gena  Townsend  (4WD-FFB).  US  EPA 

Region  4,  61  Forsyth  St.,  SW.,  Atlanta, 

GA  30303,  (404)  562-8^38 
Laura  Ripley  (SE-5J),  US  EPA  Region  5, 

77  W.  Jackson  Blvd.,  Chicago,  IL 

60604,  (312)  886-6040 
Philip  Ofosu  (6SF-RA),  US  EPA  Region 

6,  1445  Ross  Avenue,  Dallas,  TX 

75202-2733,  (214)  665-3178 
D.  Karla  Asberry  (FFSC),  US  EPA 

Region  7,  901  N.  Fifth  Street,  Kansas 

City,  KS  66101,  (913)  551-7595 
Stan  Zawistowski  (EPR-F),  US  EPA 

Region  8,  999  18th  Street,  Suite  500, 

Denver,  CO  80202-2466,  (303)  312- 

6255 
Philip  Armstrong  (SFD-9-1),  US  EPA 

Region  9,  75  Hawthorne  Street,  San 

Francisco,  CA  94105,  (415)  972-3098 
Ken  Marcy  (ECL-115),  US  EPA  Region 

10,  1200  Sixth  Avenue,  Seattle,  WA 

98101,  (206)  553-2782 
Monica  Lindeman  (ECL,  SACU2),  US 

EPA  Region  10, 1200  Sixth  Avenue, 

Seattle,  WA  98101,  (206)  553-5113 

2.0  Revisions  of  the  Previous  Docket 

Following  is  a  discussion  of  the 
revisions  of  the  previous  docket, 
including  additions,  deletions,  and 
corrections. 

2.1  Additions 

Today,  8  facilities  are  being  added  to 
the  do(?ket,  primarily  because  of  new 
information  obtained  by  EPA  (for 
example,  recent  reporting  of  a  facility 
pursuant  to  RCRA  sections  3005,  3010, 
or  3016  or  CERCLA  section  103).  SARA, 
as  amended  by  the  Defense 
Authorization  Act  of  1997,  specifies 
that,  for  each  Federal  facility  that  is 
included  on  the  docket  during  an 
update,  evaluation  shall  be  completed 
in  accordance  with  a  reasonable 
schedule. 

Of  the  eight  facilities  being  added  to 
the  docket,  none  are  facilities  that  have 
reported  to  the  NRC  the  release  of  a 
reportable  quantity  (RQ)  of  a  hazardous 
substance.  Under  section  103(a)  of 
CERCLA,  a  facility  is  required  to  report 
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1 D  the  NRC  the  release  of  a  hazardous 
gubstcince  in  a  quantity  that  equals  or 
exceeds  the  established  RQ.  Reports  of 
releases  received  by  the  NRC,  the  U.S. 
Coast  Guard  (USCG),  and  EPA  are 
transmitted  electronically  to  the 
Transportation  Systems  Center  at  the 
U.S.  Department  of  Transportation 
(DOT),  where  they  become  part  of  the 
Emergency  Response  Notification 
System  (ERNS)  database.  ERNS  is  a 
national  computer  database  and 
retrieval  system  that  stores  information 
on  releases  of  oil  and  hazardous 
substances.  Facilities  being  added  to  the 
docket  and  facilities  already  listed  on 
the  docket  for  which  an  ERNS  report 
has  been  filed  are  identified  by  \he 
notation  "103(a)"  in  the  "Reporting 
echanism"  column. 
It  is  EPA's  policy  generally  not  to  list 
n  the  docket  facilities  that  are  small- 
uantity  generators  (SQG)  and  that  have 
ever  generated  more  than  1 ,000 
lograms  (kg)  of  hazardous  waste  in 
y  single  month.  If  a  facility  has 
'  generated  more  than  1 ,000  kg  of 
hazardous  waste  in  any  single  month 
I  (that  is,  if  the  facility  is  an  episodic 
generator),  it  will  be  added  to  the 
docket.  In  addition,  facilities  that  are 
SQGs  and  have  reported  releases  under 
CERCLA  section  103  or  hazardous  waste 
activities  pursuant  to  RCRA  section 
3016  will  be  listed  on  the  docket  and 
will  undergo  site  evaluation  activities, 
such  as  a  PA  and,  when  appropriate,  an 
SI.  All  such  facilities  will  be  listed  on 
the  docket,  whether  or  not  they  are 
SQGs  pursuant  to  RCRA.  As  a  result, 
some  of  the  facilities  that  EPA  is  adding 
to  the  docket  today  are  SQGs  that  had 
lot  been  listed  on  the  docket  but  that 
lave  reported  releases  or  hazardous 
waste  activities  to  EPA  under  another 
reporting  provision. 

In  the  process  of  compiling  the 
documents  for  the  Regional  repositories, 
EPA  identified  a  number  of  facilities 
that  had  previously  submitted  PA 
reports,  SI  reports.  Department  of 
Defense  (DoD)  Installation  Restoration 
Program  (IRP)  reports,  or  reports  under 
another  Federal  agency  environmental 
restoration  program,  but  do  not  appear 
to  have  notified  EPA  under  CERCLA 
section  103.  Section  120(c)(3)  of 
CERCLA  requires  that  EPA  include  on 
the  docket,  among  other  things, 
information  submitted  under  section 
103.  In  general,  section  103  requires 
persons  in  charge  of  a  facility  to  provide 
notice  of  certain  releases  of  hazardous 
substances.  The  reports  under  various 
Federal  agency  environmental 
restoration  programs  may  contain 
information  regarding  releases  of 
hazardous  substances  similar  to  that 
provided  pursuant  to  section  103.  EPA  " 


believes  that  CERCLA  section  120(c) 
authorizes  the  agency  to  include  on  the 
docket  a  facility  that  has  provided 
information  to  EPA  through  documents 
such  as  a  report  under  a  Federal  agency 
environmental  restoration  program, 
regardless  of  the  absence  of  section  103 
reporting.  Therefore,  some  of  the 
facilities  that  EPA  is  adding  today  are 
being  placed  on  the  docket  because  they 
have  submitted  the  documents 
described  above  that  contain  reports  of 
releases  of  hazardous  substances. 

EPA  also  includes  privately  owned, 
government-operated  (POGO)  facilities 
on  the  docket.  CERCLA  section  120(c) 
requires  that  the  docket  contain 
information  submitted  under  RCRA 
sections  StfOS,  3010,  and  3016  and 
CERCLA  section  103,  all  of  which 
impose  duties  on  operators  as  well  as 
owners  of  facilities.  In  addition,  other 
subsections  of  CERCLA  section  120  refer 
to  facilities  "owned  or  operated"  by  an 
agency  or  other  instrumentality  of  the 
Federal  government.  That  terminology 
clearly  includes  facilities  that  are 
operated  by  the  Federal  government, 
even  if  they  are  not  owned  by  it. 
Specifically,  CERCLA  section  120(e). 
which  sets  forth  the  duties  of  the 
Federal  agencies  after  a  facility  has  been 
listed  on  the  NPL,  refers  to  the  Federal 
agency  that  "owns  or  operates"  the 
facility.  In  addition,  the  primary  basis 
for  assigning  responsibility  for 
conducting  PAs  and  Sis,  as  required 
when  a  facility  is  listed  on  the  docket, 
is  Executive  Order  12580,  which  assigns 
that  responsibility  to  the  Federal  agency 
having  "jurisdiction,  custody,  or 
control"  over  a  facility.  An  operator  may 
be  deemed  to  have  jurisdiction,  custody, 
or  control  over  a  facility. 

2.2  Deletions 

Today,  11  facilities  are  being  deleted 
from  the  docket  for  various  reasons, 
such  as  incorrect  reporting  of  hazardous 
waste  activity,  change  in  ownership, 
and  exemption  as  an  SQG  under  RCRA 
(40  CFR  262.44).  Facilities  being  deleted 
no  longer  will  be  subject  to  the 
requirements  of  CERCLA  section  120(d). 

2.3  Corrections 

Changes  necessary  to  correct  the 
previous  docket  were  identified  by  both 
EPA  and  Federal  agencies.  The  changes 
needed  varied  from  simple  changes  in 
addresses  or  spelling  to  corrections  of 
the  recorded  name  and  ownership  of  a 
facility.  In  addition,  some  changes  in 
the  names  of  facilities  were  made  to 
establish  consistency  in  the  docket. 
Many  new  entries  are  simply 
corrections  of  typographical  errors.  For 
each  facility  for  which  a  correction  has 
been  entered,  the  original  entry 


(designated  by  an  "O").  as  it  appeared 
in  the  February  12, 1988  notice  or 
subsequent  updates,  is  shown  directly 
below  the  corrected  entry  (designated  by 
a  "C")  for  easy  comparison. 

3.0    Process  for  Compiling  the  Updated 
Docket 

In  compiling  the  newly  reported 
facilities  for  the  update  being  published 
today,  EPA  extracted  the  names, 
addresses,  and  identification  numbers  of 
facilities  from  four  EPA  databases — 
ERNS,  the  Biennial  Inventory  of  Federal 
Agency  Hazardous  Waste  Activities,  the 
Resource  Conservation  and  Recovery 
Information  System  (RCRIS).  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Information  System  (CERCLIS) — that 
contain  information  about  Federal 
facilities  submitted  under  the  four 
provisions  listed  in  CERCLA  section 
120(c). 

Extensive  computer  checks  compared 
the  current  docket  list  with  the 
information  obtained  from  the  databases 
identified  above  to  determine  which 
facilities  were,  in  fact,  newly  reported 
and  qualified  for  inclusion  on  the 
update.  In  spite  of  the  quality  assurance 
efforts  EPA  has  undertaken,  state-owned 
or  privately  owned  facilities  that  are  not 
operated  by  the  Federal  government 
may  have  been  included.  Such  problems 
are  caused  by  procedures  historically 
used  to  report  and  track  data  on  Federal 
facilities;  EPA  is  working  to  resolve 
them.  Representatives  of  Federal 
agencies  are  asked  to  write  to  EPA's 
docket  coordinator  at  the  following 
address  if  revisions  of  this  update 
information  are  necessary:  Augusta  K. 
Wills.  Federal  Agency  Hazardous  Waste 
Compliance  Docket  Coordinator, 
Federal  Facilities  Enforcement  Office 
(Mail  Code  2261A),  U.S.  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC  20004. 

4.0    Facilities  Not  Included 

As  explained  in  the  preamble  to  the 
original  docket  (53  FR  4280),  the  docket 
does  not  include  the  following 
categories  of  facilities  (note,  however, 
that  any  of  these  types  of  facilities  may. 
when  appropriate,  be  listed  on  the  NPL): 

•  Facilities  formerly  owned  by  a 
Federal  agency  and  now  privately 
owned  will  not  be  listed  on  the  docket. 
However,  facilities  that  are  now  owned 
by  another  Federal  agency  will  remain 
on  the  docket  and  the  responsibility  for 
conducting  PAs  and  Sis  will  rest  with 
the  current  owner. 

•  SQGs  that  have  never  produced 
more  than  1,000  kg  of  hazardous  waste 
in  any  single  month  and  that  have  not 
reported  releases  under  CERCLA  section 
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103  or  hazardous  waste  activities  under 
RCRA  section  3016  will  not  be  listed  on 
the  docket. 

•  Facilities  that  are  solely 
transporters,  as  reported  under  RCRA 
section  3010,  will  not  be  listed  on  the 
docket. 

5.0    Facility  Status  Reporting 

EPA  has  expanded  the  docket 
database  to  include  information  on  the 
NFRAP  status  of  listed  facilities. 
Indicating  NFRAP  status  allows  easy 
identification  of  facilities  that,  after 
submitting  all  necessary  site  assessment 
information,  were  found  to  warrant  no 
further  involvement  on  the  part  of  EPA 
at  the  time  of  the  status  change. 
Accordingly,  the  docket  database 
includes  the  following  facility  status 
codes: 

U=Undetermined 
N=No  further  remedial  action  planned 

(NFRAP) 

NFRAP  is  a  term  used  in  the 
Superfund  site  assessment  program  to 
identify  facilities  for  which  EPA  has 
found  that  currently  available 
information  indicates  that  listing  on  the 
NPL  is  not  likely  and  further  assessment 
is  not  appropriate  at  the  time.  NFRAP 
status  does  not  represent  an  EPA 
determination  that  no  environmental 
threat?  are  present  at  the  facility  or  that 
no  further  environmental  response 
action  of  any  kind  is  necessary.  NFRAP 
status  means  only  that  the  facility  does 
not  appear,  from  the  information 
available  to  EPA  at  this  time,  to  warrant 
listing  on  the  NPL  and  that,  therefore, 
EPA  anticipates  no  further  involvement 
by  EPA  in  site  assessment  or  cleanup  at 
the  facility.  However,  additional 
CERCLA  response  actions  by  the 
Federal  agency  that  owns  or  operates 
the  facility,  whether  remedial  or 
removal  actions,  may  be  necessary  at  a 
facility  that  has  NFRAP  status.  The 
status  information  contained  in  the 
docket  database  is  the  result  of  Regional 
evaluation  of  information  taken  directly 
from  CERCLIS.  (CERCLIS  is  a  database 
that  helps  EPA  Headquarters  and 
Regional  personnel  manage  sites, 
programs',  and  projects.  It  contains  the 
official  inventory  of  all  CERCLA  (NPL 
and  non-NPL)  sites  and  supports  all  site 
planning  and  tracking  functions.  It  also 
integrates  financial  data  from 
preremedial,  remedial,  removal  and 
enforcement  programs.)  The  status 
information  was  taken  from  CERCLIS 
and  sent  to  the  Regional  docket 
coordinators  for  review.  The  results  of 
those  reviews  were  incorporated  into 
the  status  field  in  the  docket  database. 
Subsequently,  an  updated  list  of 
facilities  having  NFRAP  status  (those  for 


which  cUi  "N"  appears  in  the  status 
field)  was  generated;  the  list  of  updates 
since  the  previous  publication  of  the 
docket  is  being  published  today. 

Important  limitations  apply  to  the  list 
of  facilities  that  have  NFRAP  status. 
First,  the  information  is  accurate  only  as 
of  August  12,  2002.  Second,  a  facility's 
status  may  change  at  any  time  because 
of  any  number  of  factors,  including  new 
site  information  or  changing  EPA 
policies.  Finally,  the  list  of  facilities  that 
halve  NFRAP  status  is  based  on  Regional 
review  of  CERCLIS  data,  is  provided  for 
information  purposes  only,  and  should 
not  be  considered  binding  upon  either 
the  Federal  agency  responsihle  for  the 
facility  or  EPA. 

The  status  information  in  the  docket 
database  will  be  reviewed  and  a  new  list 
of  facilities  classified  as  NFRAP  will  be 
published  at  each  docket  update. 

6.0    Information  Contained  on  Docket 
Listing 

As  discussed  above,  the  update 
information  below  is  divided  into  three 
separate  sections.  The  first  section  is  a 
list  of  new  facilities  that  are  being  added 
to  the  docket.  The  second  section  is  a 
list  of  facilities  that  are  being  deleted 
from  the  docket.  The  third  section 
comprises  corrections  of  information 
included  on  the  docket.  Each  facility 
listed  for  the  update  has  been  assigned 
a  code(s)  that  indicates  a  more  specific 
reason(s)  for  the  addition,  deletion,  or 
correction.  The  code  key  precedes  the 
lists. 

SARA,  as  amended  by  the  Defense 
Authorization  Act  of  1997,  specifies 
that,  for  each  Federal  facility  that  is 
included  on  the  docket  during  an 
update,  evaluation  shall  be  completed 
in  accordance  with  a  reasonable 
schedule.  Therefore,  all  facilities  on  the 
additions  list  to  this  fifteenth  docket 
update  must  submit  a  PA  and,  if 
warranted,  an  SI  to  EPA.  The  PA  must 
include  existing  information  about  a  site 
and  its  surrounding  environment, 
including  a  thorough  examination  of 
human,  food-chain,  and  environmental 
targets,  potential  waste  sources,  and 
migration  pathways.  From  information 
in  the  PA  or  other  information  coming 
to  EPA's  attention,  EPA  will  determine 
whether  a  follow-up  SI  is  required.  An 
SI  augments  the  data  collected  in  a  PA. 
An  SI  may  reflect  sampling  cuid  other 
field  data  that  are  used  to  determine 
whether  further  action  or  investigation 
is  appropriate.  This  policy  includes  cUiy 
facility  for  which  there  is  a  change  in 
the  identity  of  the  responsible  Federal 
agency.  The  reports  should  be  submitted 
to  the  Federal  facilities  coordinator  in 
the  appropriate  EPA  Regional  office. 


The  facilities  listed  in  each  section  are 
organized  by  state  and  then  grouped 
alphabetically  within  each  state  by  the 
Federal  agency  responsible  for  the 
facility.  Under  each  state  heading  is 
listed  the  name  and  address  of  the 
facility,  the  Federal  agency  responsible 
for  the  facility,  the  statutory  provision(s) 
under  which  the  facility  was  reported  to 
EPA,  and  the  correction  code(s). 

The  statutory  provisions  under  which 
a  facility  reported  are  listed  in  a  column 
titled  "Reporting  Mechanism." 
Applicable  mechanisms  are  listed  for 
each  facility:  for  example  3010,  3016, 
and  103(c). 

The  complete  list  of  Federal  facilities 
that  now  make  up  the  docket  and  the 
complete  list  of  facilities  classified  as  no 
further  remedial  action  planned 
(NFRAP)  are  not  being  published  today. 
However,  the  lists  are  available  to 
interested  parties  and  can  be  obtained  at 
h  Up  ://www.  epa  .gov /compliance/ 
cleanup/federal/index.html  or  by 
calling  the  HQ  Docket  Coordinator  at 
(202)  564-2468.  As  of  today,  the  total 
number  of  Federal  facilities  that  appear 
on  the  docket  is  2,228. 

Dated:  December  19,  2002. 
David  I.  Kling, 

Director.  Fedepal  Facilities  Enforcement 
Office. 

Docket  Revisions 

Categories  of  Revisions  for  Docket 
Update  by  Correction  Code 

Categories  for  Deletion  of  Facilities 

(1)  Small-Quantity  Generator 

(2)  Not  Federally  Owned 

(3)  Formerly  Federally  Owned 

(4)  No  Hazardous  Waste  Generated 

(5)  (This  correction  code  is  no  longer 

used.) 

(6)  Redundant  Listing/Site  on  Facility 

(7)  Combining  Sites  Into  One  Facility/ 

Entries  Combined 

(8)  Does  Not  Fit  Facility  Definition 

(9)  (This  correction  code  is  no  longer 

used.) 

(10)  (This  correction  code  is  no  longer 
used.) 

(11)  (This  correction  code  is  no  longer 
used.) 

(12)  (This  correction  code  is  no  longer 
used.) 

(13)  (This  correction  code  is  no  longer 
used.) 

(14)  (This  correction  code  is  no  longer 
used.) 

Categories  for  Addition  of  Facilities 

(15)  Small-Quantity  Generator  With 
Either  a  RCRA  3016  or  CERCLA  103 
Reporting  Mechanism 

(16)  One  Entry  Being  Split  Into  Two/ 
Federal  Agency  Responsibility 
Being  Split 
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(17)  New  Information  Obtained                     Categories  for  Corrections  of                                 Responsible  Must  Submit  proof  of 
Showing  That  Facility  Should  Be         Information  About  Facilities                                previously  performed  PA,  which  is 
Included                                                    (20)  Reporting  Provisions  Change                         subject  to  approval  by  EPA) 

(18)  Facility  Was  a  Site  on  a  Facility            (20A)  Typo  Correction/Name  Change/         (23)  New  Reportmg  Mechanism  Added 

That  Was  Disbanded;  Now  a                  ,       Address  Change                                      r^..  o     '^^^^^  k.    u     •       r^  .        •     j 

Separate  Facilitv                                      ^^^^  Changing  Responsible  Federal               (24)  Reporting  Mechanism  Determined 

^                     ^                                              Agency  (New  Responsible  Federal                to  Be  Not  Applicable  After  Review 

( 19)  Sites  Were  Combined  Into  One                     Agency  Must  Submit  proof  of                        of  Regional  Files 

Facility                          .                                           previously  performed  PA,  which  is           Note:  Further  information  on  definitions  of" 
( 19A)  New  Facility                                                       subject  to  approval  by  EPA)                      categories  can  be  obtained  by  calling  Augusta 

(22)  Changing  Responsible  Federal                K.  Wills,  the  HQ  Docket  Coordinator  at  (202) 
Agency  and  Facility  Name  (New           564-2468.                               ^ 

Federal  AGENCY  Hazardous  Waste  Cor^PLiANCE  Docket  Update  #16— Additions 

1 

Facility  name 

,  Address 

City 

State 

Zip  code 

Agency 

Reporting           ^^ 
mechanism 

I  S-Tongass  NF: 
Tonka  Log 
Transfer  Facil- 
ity. 

FWS— AK  Mari- 
time NWR. 

Cape  Yakak 
AWS  Site 
Former  Lowry 
Training  Annex 
Air  Force  EOD 
Range. 

FS-Targhee  NF: 
Chemical  War- 
fare Service 
Test  Site. 

BLM-Gllenns 

1  Ferry  Strych- 
nine Site. 

plA-Coeur 
D'Alene  Field 
Office. 

Sundance  Air 
Force  Station- 
Gatr  Site. 

7.75  Mi  SW  of 
Petersburg. 

Yakak  Peninsula 

SW. 
V2  Mile  North  of 

East  Quincy 

Ave  on  Watkins 

Road. 

Fremont  County 

T5S  R10E 
SEC20  NESE. 

Agency  Rd  4  Mi 
W  of  Hwy  95. 

Seven  Miles 
North  By  North- 
west of 
Sundance. 

7  Miles  North  by 
Northwest  of 
Sundance. 

Petersburg  , 

Adak  ;.... 

Aurora  

Island  Park  

AK 

AK 
CO' 

ID 

Id 

ID 
WY 

WY 

99833 

99546 
80019 

83429 

83623 

83851-0408 

82729 

82729 

Agriculture  

Interior  

Air  Force 

3010  

103c  

103c  

103c  

3010  

3010  

103c  

103c  

19A 

19A 
19A 

Agriculture  

Interior  

Interior 

Air  Force '. 

19A 

Glenns  Ferrv    

19A 

Plumnfier 

Sundance  

Sundance  

19A 
19A 

Air  Force 

19A 

Force  Station 

Operations 

Area. 

FEDERAL  AGENCY  HAZARDOUS  WASTE  COMPLIANCE  DOCKET  UPDATE  #1 6— DELETIONS 

Facility  name 

Address 

City 

State 

Zip  code 

Aaencv              '     f^ePO^'^Q 
«gefii-y                 mechanism 

_ 1 , 

Code 

ionanza  Mining 
District. 

JS  National 
Photo  Interpre- 
tation Center. 

VmesLab#1  

DIairborne 
Range,  Eng- 
land Air  Force 
Base. 

Mark  Twain  Na- 
tional Forest. 

Flying  J  Petro- 
leums Inc 
Williston  Refine. 

Hallam  Nuclear 
Power  Facility; 

Bonanza  

Washington  

Ames 

Alexandria  

Rolla 

Williston 

Hallam  

CO 
DC 

lA 

1 

LA 

MO 
ND 

NE 

81149 
20374 

50011-3020 

71301 

65401 
58801 

68368 

Agriculture 

National  Imagery  and 
Mapping. 

Energy  

Agriculture  

Agriculture  

Energy 

103c  3016  ... 

3010   ..: 

3016  

3010 

103c  301JO  ... 
103c 

103c  

6 

1st&MStSE  .... 

1915  N.  Scholl 
Road,  Iowa 
State  University. 

LA  Hwy  488  13m 
SW  of  Alexan- 
dria. 

401  Fairgounds 

Road. 
1  Mi  E  of 

Williston  Hwy 

1804. 
NEV4  Sec  19 

T7N  R6E. 

7 
1 
2 

4 
2 

.3 
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Facility  name 

Address 

City 

State 

Zip  code 

Agency 

Reporting 
mecfianism 

Code 

1 

Dona  Anna 
Range  Camp 
^/l^tes. 

Franklin  D  Roo- 
sevelt Library. 

Niagara  Station  .. 

USCG— Station 
Jones  Beacti. 

20  Miles  East  

51 1  Albany  Post 
Rd. 

Westend  Boat 
Basin  off 
Ocean. 

Las  Cruces 

Hyde  Park  

Youngstown  

Freeport 

NM 

NY 
NY 
NY 

88001 

12538 

14174 

11520-5001 

Army  

General  Services  Ad- 
ministration. 

General  Services  Ad- 
ministration. 

Transportation  

3016  

3010  

6 
4 

103c  

1 

3010  

1 

Federal  Agency  Hazardous  Waste  Compliance  Docket  Update  #16— Corrections 


Facility  name 


Address 


HON  R7E  S9,  SM, 
NR  Port  Wells 
Bay,  20  Ml  N  of. 

T10  R7S9  Seward 
Meridian. 

W  Side  Helm  Bay, 
10  Ml  SEof 
Meyers  Chuck 
On. 

W  Side  of  Helm 
Bay.  25  Ml  N  of 
City. 

T18S  R10WS36 
KRM. 


8  Ml  E  of  Unalak- 
leet. 


7  Ml  W  of  Tok,   , 
Alaska  Hjdor  2. 

7  Ml  W  of  Tok, 
Alaska  Hwy  2. 


Cfiugach  NF: 
Grantie  Mine. 

Cfiugach  NF: 

Grantie  Mine. 
Tongass  NF: 

Gold  Standard 

Mine. 

Tongass  NF: 
Gold  Standard 
Mine. 
North  River 
White  Alice 
Communica- 
tions. 
North  River 
White  Alice 
Communica- 
tions. 
Alaska  Tok  Fuel 

Terminal. 
Alaska  Tok  Fuel 

Terminal. 
BLM-Kogru  River  j  West  Side  of  Har- 
OewHne  Site.  rison  Bay  60  Ml 

NW  of  Nuiqsut. 
West  Side  of  Har- 
rison Bay. 
Edna  Bay,  32  Ml 

NW  of  City. 
Edna  Bay,  32  Ml 

NW  of  City. 
T23N  R8AE  S6, 
TA24N  R8E  S7. 

T23N  R8AE  S6, 
TA24N  R8E  37. 

870  Emerald  Bay 
Rd. 

870  Emerald  Bay 
Rd. 

T  16S,  R.  36E., 
Sec  24,  SE  SW, 
Mt  Diablo  M. 

T  16S,  R.  36E., 
Sec  24,  SE  SW, 
Mt  Diablo  M. 

Building  201  Fort 
Mason 

Building  201  Fort 
Mason. 

10  M  E  of  Town  of 

Tulelake. 
of  Tulelake 


City 


BLM-Kogru  River 

Dewline  Site 
CG-Edna  Bay 

Entrance  Light. 
CG-Edna  Bay 

Entrance  Light 
Plumas  NF 

Whitehorse 

Landfill. 
Plumas  NF 

Whitehorse 

Landfill. 
Lake  Tahoe 

Basin  MU: 

Meyers  Landfill. 
Lake  Tahoe 

Basin  MU: 

Meyers  Landfill. 
BLM-Swansea 

Site. 

BLM-Swansea 
Site. 

NPS-Golden 
Gate  National 
Recreation. 

NPS-Golden 
Gate  National 
Recreation. 

BLM-Stateline 
Dump  (Landfill). 

BLM-Stateline 
Dump  (Landfill). 


Whittier , 


Port  Wells  

Meyers  Chuck 


Ketchikan 


Unalakleet 


Unalakleet 


Tok 

Tok 

Nuiqsut  . 


Barrow  &  Prudhoe  Bay 

Craig  

Craig  

Quincy 


Quincy 

South  Lake  Tahoe 
South  Lake  Tahoe 


Keeler 


Keeler 


San  Francisco  . 
San  Francisco 


Tulelake 


State 


AK 

AK 
AK 

AK 
AK 

AK 

AK 
AK 
AK 

AK 
AK 
AK 
CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 
CA 


Zip 
code 


99693 

99664 
99903 

99919 
99684 

99684 

99780 
99780 
99789 

99723 
99921 
99921 
95971 

95971 

96150 

96150 

93530 


94123 


96134 


Agency 


Agriculture 

Agriculture 
Agriculture 

Agriculture 
Air  Force  .. 

Air  Force  .. 


Army  ... 
Arniy  ... 
Interior 


Interior 

Transportation 
Transportation 
Agriculture  


Agriculture 
Agriculture 
Agriculture 
Interior 


Interior 

lnterk>r 

Interior 

Interior 
Interior 


Reporting 
mechanism 


103c  

103c. 
103c  

103c. 
3016  103c 

3016. 

3010  103c 
3010. 
103c  


103c. 

3010  103c 
3010. 
103a  103c 

103a  103c. 

103a  103c 

103a. 

103c  3016 


103c  3016. 


103c 


103c. 

3016  103c 
3016  103c. 


Code 


20A 


20A 


20A,  23 


12 


20A 


23 


23 


23 


20A 


20A 


20A 
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Federal  Agency  Hazardous  Waste  Compliance  Docket  Update  #16— Corrections— Continued 


Facility  name 


Address 


City 


State 


Zip 
code 


Agency 


Reporting 
mechanism 


Code 


Boeing  North 

American,  Inc. 
Boeing  North 

American,  Inc. 
NASA  Santa 

Susana  Field 

Laboratory. 
USNASA  Boeing 

SSFL  Area  II. 
Oakland  Naval 

Supply  Center, 

Alameda. 
Oakland  Naval 

Supply  Center, 

Alameda. 
Fomier  NAVFAC 

Engineering 

Field. 
Westem  Division, 

Naval  Facilities. 
Grand  Junction 

Office. 
Grand  Junction 

Projects  Office. 
BLM-San  Miguel 

Landfill  #2. 
BLM-San  Miguel 

Landfill  #2. 
BLM-Walden 

Landfill. 

BLM-Walden 
Undfill. 

Army  Engine 
Plant  Stratford. 

Stratford  Army 
Engine  Plant. 

Former  NUSC 
New  London 
Laboratory. 

New  London 
Naval  Under- 
water Systems. 

National  Imagery 
and  Mapping 
Agency. 

National  Photo- 
graphic. 

Miami  Coast 
Guard  Air  Sta- 
tion. 

Miami  Coast 
Guard  Air  Sta- 
tion. 

Lualualei  Na- 
tional Re- 
sponse Team. 

Lualualei  Na- 
tional Re- 
sponse Team. 

Sac  City  Army 
Reserve  Cen- 
ter. 

Sac  City  Army 
Reserve  Cen- 
ter. 

Waverly  (EX)  Air 
StatkMi  Z-81 . 

Waverly  (EX)  Air 
Station 
(ARNG). 

Caribou  NF:  S 
Mabey  Canyon 

Caribou  NF:  S 
Mabey  Canyon 
Cross  Valley. 

FS-Lazy  C  H 
Ranch. 

FS-Lazy  C  H 
Ranch. 


12214  Lakewood 

Blvd. 
12214  Lakewood 

Blvd. 
Woodlsey  Canyon 

Road. 

Santa  Susana 

Field  Lab  NASA. 
2155  Mariner 

Square  Loop. 


900  Commodore 
Drive. 

900  Commodore 

Drive. 
2597  B  3/4  Road 

3597  B-3/4  RD 

P02567. 
T44N  R17WSec 

18. 
T44N  R17WSec 

18. 
Approximately  3 

Ml.  NE  of  Wal- 

den. 
T9N  R79W  Sec 

24,  6THPM. 
550  South  Main 

Street 
550  South  Main 

Street. 
900  Bank  Street 


New  London  Lab- 
oratory. 

1st  St&M  St  SE 


1st  St  &  MSt  SE  .. 
OPA  Locka  Airport 

OPA  Locka  Airport 


Lualualei  Valley 
Oahu  Island. 

Lualualei  Valley 
Oahu  Island. 

4801  GIshwiller  Rd 


1801  Gishwiller  Rd 

1  Ml  S  of  Waverly 
1  Ml  S  of  Waveriy 


T8S  R44E  S10, 
11,  14&  15BM. 

T8S  R44E  S10, 
11,  14  &  15  BM. 

StarRt  1,  15  Ml 

SW  of  City. 
StarRt  1.  15  Ml 

SW  of  City. 


Downey 

Downey 

Simi  Valley 

Simi  Hills  ... 
Alameda  .... 


Alameda 


San  Bruno  . 


San  Baino 

Grand  Junction 
Grand  Junction 

Slick  Rock 

Slick  Rock 

Walden 


Walden 

Stratford  

Stratford  

Fort  Trumbull 

New  London  . 


Washington 

Washington 
Opa  Locka  . 

Opa  Locka  . 


Wahiawa 

Lualualei 

Sac  City  . 

Sac  City  . 

Waveriy  .. 
Waveriy  .. 


Conda 
Conda 


Montpelier 
Montpelier 


CA 
CA 
CA 

CA 
CA 

CA 

CA 

CA 
CO 
CO 
CO 
CO 
CO 

CO 
CT 
CT 
CT 

CT 

DC 

DC 
FL 

FL 

HI 

HI 

lA 

lA 

lA 
lA 

10 
ID 

ID 
ID 


90241 
90241 
91304 

91311 
94501 

94501 

94066 


81503 

81502- 

5504 

81333 


80480 

06497 
06497 
06320 

06320 

20374 

20374 
33054 

96786 

50583 
50583 
50677 

83230 
83230 

83254 
83254 


NASA 
NASA 
NASA 

NASA 
Navy  .. 

Navy  .. 

Navy  .. 


Navy  ... 
Energy 
Energy 
Interior 
Interior 
Internr 

Interior 
Army  ... 
Anny  ... 
Navy  ... 


Navy 

National  Imagery  and 

EPA 

Transportation  


Transportation 


Navy  , 

Navy 

Army 

Army 

Army 
Army 


Agriculture 
Agriculture 

Agriculture 
Agriculture 


3010  103c 

3010. 

3005  3010 
3016  103c 

3005  3010 
3016  103c 
103c  3010 
3005 

103c  3010 
3005 

103c  


103c. 

3016  103c 
3005  3010 
3016  103c 
3005  3010 
103c  


103c. 
103c 

103c. 


3005  3010 
3016  103c 
3005  3010 
3016  103c 
3010  103c 
103a 

3010  103c 
103a 

3010  


3010. 
103c  

103c  3010. 


103c  ........ 

103c. 

3010  103c 

3010 

103c  

103c. 

103c  

103c. 

3010  103c 
3010. 


23 


20A 


20A 


20A 


20A 


20A 


20A 


20A 


20A 


22 


20A 


20A 


23 


20A 


20A 


23 
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Facility  name 


Address 


City 


State 


Zip 
code 


Agency 


Reporting 
mechanism 


Code 


BLM-Cream  Can 

Junction  Pes- 
ticide. 
BLM-Cream  Can ; 

Junction. 
BLM-Dobson 

Pass. 
BLM-Dobson 

Pass. 
Army  Reserve 

Personnel 

Command. 
Army  Reserve 

Personnel 

Command. 
Hoosier  NF: 

Branchville 

Site. 
Wayne-Hoosier 

NF:  Branchville 

Site.         * 
Carl  J.  Shelter 

Army  Reserve 

Center. 
Carl  J.  Shetler 

Army  Reserve 

Center. 
Natick  Lab.  Army 

Research, 
Natick  Research 

Development 

and. 
Nyanza  Chemical 

Waste  Dump. 
Nyanza  Super- 
fund  Site. 
Doi  Parker  River 

Refuge. 

FWS-Parker 
River  National 
Wildlife. 

U.S.  Postal  Serv- 
ice 

Boston  Postal 
Service. 

U.S.  Postal  Serv- 
ice Incoming 
Mail  Center 

Chelsea  Postal 
Service  Incom- 
ing Mail. 

US  Coast 
Guard  Buoy, 
Depot  South. 

South  Wey- 
rrrouth,  Coast 
Guard  Buoy. 

Naval  Coipmu- 
nicatbn,  Unit 
Washington. 

Cheltenham 
Naval  Commu- 
nications Unit. 

Bloodsworth  Is- 
land Bombard- 
ment Range 

Bloodsworth  Ar- 
chipelago. 

US  Coast  Guard 
Yar^. 

Baltimore  Coast 
Guard  Yard. 

Maine  Air  Na- 
tional Guard- 
BIA. 

Bangor  Maine  Air 
National 
Guard-BIA. 


T5S  R26E  S35 
SWV4  SWV4  BM. 

T5S  R26E  S35 

SWV4  SWV4  BM. 
T48N  R4E  S1  Lot 

9. 
T48N  R4E  S1  Lot 

9. 
East  of  Intersection 

of  DSt&  1st  St. 

Rte3& 
Neidringhaus. 

811  Constitution 
Avenue. 

811  Constitution 
Avenue. 

2300  10th  Street  ... 


2300  10th  St 


Minidoka 


Kansas  St. 
Kansas  St. 


Megunko  Rd 
Megunko  Rd 


Northern  Boule- 
vard, Plum  Is- 
land. 

Northern  Boule- 
vard, Plum  Is- 
land. 

135  A  Street  


135  A  Street  

307  Becham  St 

307  Becham  St 

Trotter  Road  .... 


Trotter  Road 


Dangerfield  & 
Commo  Road. 


Chesapeake  Bay, 
4  Ml.  South  of 
Crocheron. 

N  Potomac  Runs 
Chesapea. 

Hawkins  Point  Rd 

Hawkins  Pt  Rd 


Bangor  Int'l  Arprt 

Rt  222/Geofrey 

Blvd. 
Bangor  Int'l  Arprt 

Rt  222/Geofrey 

Blvd. 


Minidoka  

Wallace 

Wallace 

Granite  City  . 

Granite  City 

Bedford  


Bedford  

Lake  Charles 

Lake  Charles 

Natick  0 

NatkJk 


Ashland 

Ashland 

Newburyport 

Newburyport 

Boston 

Boston 

Chelsea 


Chelsea  . 


South  Weymouth 


South  Weymouth 


Clinton 


CheKenham 


Crocheron 


f^A 

Baltimore  . 
Baltimore  . 
Bangor  .... 


Bangor 


ID 

ID 
ID 
ID 
IL 

IL 

IN 

IN 

LA 

LA 

MA 
MA 

MA 
MA 
MA 

MA 

MA 
MA 
MA 

MA 

MA 

MA 

MD 

MD 

MD 

MD 
MD 
MD 
ME 

ME 


83343 

83343 
83873 
83873 
62040 

62040 

47421 

47421 

70601 

70601 

01760 
01760 

01721 
01721 
01950 

01950 

02210 
02210 
02150 

02150 

02190 

02190 

20735 

20C23 

21627 


2122.6 
21226 
04401 

04401 


Interior 

Interior 
Interior 
Interior 
Army  ... 


Army 

Agriculture 
Agriculture 
Army 


Army  ... 

Army  ... 
Army  ... 

EPA  .... 
EPA  .... 
Interior 

Interior 


Postal  Service 
Postal  Service 
Postal  Service 

Postal  Service 

Transportation 

Transportation 

Navy 


Navy 


Navy 


Navy 

Transportation 
Transportation 
Air  Force  


Air  Force 


3010  103c 

3010. 
3010  103c 
3010. 
3010  103c 

3010. 

103c  3016 

103c  3016. 

3010  103c 

3010. 


3010  3016  

103c 

3010  3016  

103c 

3010  

3010. 

3016  103c  

3016  103c. 

3010  103c  

3010  103c. 

103c  

103c. 


3005  3010 
103c 

3005  3010 
103c 

103c  103a 
3010. 

103a. 


103c 


103c. 

3010  103c 
3010  103c. 
103c  


103c. 


20A,  23 


23 


20A,  23 


20A 


23 


20A 


20A 


20A 


20A 


20A 


20A 


20A,  23 


20A 


20A 


20A 
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Facility  name 


Address 


City 


U.S.  Defense 
Fuel  Support 
Point  Casco. 

Casco  Bay  De- 
fense Fuel 
Support  Point. 

U.S.  Defense 
Fuel  Support 
Support  Point. 

Searsport  De- 
fense Fuel 
Support  Point. 

Brunswick  Naval 
Air  Station 

Naval  Air  Station 
Brunswick. 

Cutler  Naval 
Computer  & 
Telecommuni- 
cation AM. 

Cutler  Naval 
Computer  &. 

Former 
Gouldsboro 
NSGA  Oper- 
ations Site 

Gouldsboro 
Naval  Security 
Group. 

Soutti  Portland 
Coast  Guard 
Base. 

U.S.  Coast 
Guard  Base 
South  Portland. 

Desoto  National 
Forest  Access 
Roads. 

Desoto  National   . 
Forest  Access 
Roads 

Belton  Commu- 
nication Facility. 

Belton  Commu- 
nication Facility. 

BLM-London- 
derry  Mine/ 
Maxville 
Tailings. 

BM-Londonderry 
Mine 

U.S.  Army  Cold 
Regions  Re- 
search and. 

Cold  Regions 
Research  Lab- 
oratory. 

Boulder  CY  Engl- 
neenng  Lab 
(BR-. 

BM-Date  Street 
Complex 
(Boulder  City. 

Gus  Kefurt  Army 
Reserve  Cen- 
ter. 

Gus  Kefurt  Army 
Reserve  Cen- 
ter. 

U.S.  Armed 
Forces  Re- 
serve Center. 

Broken  Arrow 
Army  Reserve 
Center— 20. 

Tracy  W.  Young 
U.S.  Anny  Re- 
serve. 


RT  123 '   Harpswell  (South) 


RT  123 


Trundy  Road  Box 
112. 

Toindy  Road  Box 
112. 

1251  Orion  Street 

1251  Orion  Street 

Off  Rt  191 


Off  Rt  191 
Route  195 


Harpswell  (South) 


Searsport  . 

Searsport  . 

Brunswick 
Brunswick 
Cutler  


East  Machias 
Gouldsboro  ... 


BIdg  41  (Oper- 
ations site). 

259  High  St  .... 


259  High  St 


100  W.  Capitol  St., 
Suite  1141. 

100  W.  Capitol  St., 
Suite  1141. 

SE'A  &  Part 

SWV4,  Sec  25, 

T46N,  R33W. 
Hwy  71  at  Belton 

2.5  Miles  187th 

Street. 
NWV4  SWV4  Sec. 

4  T8N  R13W. 


NWV4  SWV4  Sec. 

4  T8N  R13W. 
Route  10 


Gouldsboro 


South  Portland 


South  Portland 


Jackson  . 


Jackson 


Belton 


Route  10 


500  Date  St. 


500  Date  St. 


399  Miller  Street  ...     Youngstown 


Belton 


Maxville 


Maxville 


Hanover 


Hanover 


Boulder  City 


Boulder  City 


399  Miller  Street  ... 


1101  North  6th 
Street. 

1101  N6thSte4  .. 


805  West  Hartford 
Avenue. 


Youngstown 


Broken  Arrow 


Broken  Arrow 


Ponca  City 


State 


ME 

ME 

ME 

ME 

ME 
ME 
ME 

ME 
ME 

ME 
ME 
ME 
MS 
MS 
MO 
MO 
MT 

MT 
NH 

NH 

NV 

NV 

OH 

OH 

OK 

OK 

OK 


Zip 
code 


Agency 


04079 


04079 


04974 


04974 


04011- 
5009 

04011- 
5009 

04626- 
9608 


04630 
04624 

04624 
04106 
04106 
39269 
39269 
64012 


Defense  Logistics  . 
Defense  Logistics  . 
Defense  Logistics  . 
Defense  Logistics 


Navy 
Navy 
Navy 

Navy 
Navy 


82007 


Navy 

Transportation 
Transportation 
Agriculture  


Agriculture 
Energy 


03755 

03755 

89005 

89005 

44507- 
1591 

44507 
74012 
74012, 
74601 


Energy 
Interior 

Interior 
Army  ... 


Army  ... 

Interior 

Interior 


Army  . 

Army 

Anny 

Army 

Army 


Reporting 
mechanism 


Code 


3010  3016     20A 
103c       j- 

3010  3016  n 

103c 

3010  3016  I  20A 

103c        1 


3010  3016 
103c 

3005  3010 
3016  103c 
3005  3010 
3016  103c 
3010  3016 
103c 


3010  3016 

103 

103c  


20A 


20A 


20A 


iq3c. 

3010  103c  20A 

3010  103c  .. 


103c  3016    !  20A 


103c  3016 


103c 


103c 


T03c 


103c 


103c  3016 
103a 

103c  3016 
103a 

3005  3010 
103c 

3005  3010 
103c   / 


20A 


20A 


20A 


20A 


23 


3010  103c 

V 

3010  I 

i 

3010  103c  ;  23 


3010 


3010  103c  !  20A,  23 
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Facility  name 


Ponca  City  Army 
Reserve  Cen- 
ter. 

Bia-Caddo  Coun- 
ty Landfill  #1 . 

Bia-Caddo  Coun- 
ty Landfill  #1. 

Bia-Caddo  Coun- 
ty Landfill  #5. 

Bia-Caddo  Coun- 
ty Landfill  #5. 

Bla-Caddo  Coun- 
ty Landfill  #2. 

Bia-Caddo  Coun- 
ty Undfill  #2. 

Bia-Caddo  Coun- 
ty Landfill  #3. 

Bia-Caddo  Coun- 
ty Landfill  #3. 

Bia-Caddo  Coun- 
ty Landfill  #4. 

Bla-Caddo  Coun- 
ty Landfill  #4 

Bia-Caddo  Coun- 
ty Landfill  #6 

Bia-Caddo  Coun- 
ty Landfill  #6. 

Bia-Caddo  Coun- 
ty Landfill  #7 

Bia-Caddo  Coun- 
ty Landfill  #7. 

BIA-Caddo 
County  Landfill 
#8 

BIA-Caddo 
County  Landfill 
#8. 

Elk  Creek  Dam 
Project 

Elk  Creek  Dam    . 

Albany  Researcfi 
Center 

BM-Albany  Re- 
searcti  Center 

BLM-Glass 
Buttes  Mine  & 
Retorts  Site 


BLM-Glass 
Buttes 

U.S.  Army  Re- 
serve Mainte- 
nance Facility. 

Smithfield  Army 
Reserve  Main- 
tenance 

Black  Hills  NF. 
Spokane  Muni- 
tions. 

Black  Hills  NF; 
Spokane  Muni- 
tions. 

Manti-Lasal  NF: 
Bears  Ears 
#1 1  Rex  Group. 

Manti-Lasal  NF: 
Bears  Nars- 
Rex  Group. 

Manti-Lasal  NF: 
Brushy  Basin 
#31  Alias  Pret- 
ty- 

Manti-Lasal  NF: 
Brushy  Basin 
#31. 


Address 


805  West  Hartford 
Ave. 

SE/4  Sec  7  T5N 

R11WSW/4Sec 

8. 
Se4  Sec  7  T5N 

RIIWSWMSec 

8. 
W/2  SW/4  Sec  16 

T6NR11. 
W/2  SW/4  Sec  16 

T6N  R11. 
S2  SE4  Sec  4  T7N 

R13W. 
S2  SE4  Sec  4  T7N 

R13W. 
Ne4  NE4  Sec  10 

T7N  R13W. 
NE/4NE4  Sec  10 

T7N  R13W. 
W2  NW4  Sec  35 

T8N  R13W. 
W2  NW4  Sec  35 

T8N  R13W. 
SE4  SE4  Sec  34 

T9N  R12. 
SE4  SE4  Sec  34 

T9N  R12 
SW4  NE4  Sec  14 

T9N  R12W 
SW4  NE4Sec14 

T9N  R12W 
NE4  NE4  Sec  22 

T9N  R12W. 

NE4  NE4  Sec  22 
T9N  R12W. 

Elk  Creek  Rd,  4.8 

Ml  NE  OF.  Trail 

27  Ml  N  of  City  

1450  SW  Queen 

Ave. 
1450  SW  Queen 

Ave. 
3  Ml  S  of  Milepost 

82  off  Hwy  20, 

T23S  R23E 

S27&34,  &  T24S 

R23E  S3,  WM, 

20  Ml. 
3  Ml  S  of  Milepost 

82  off  Hwy  20, 

20  Ml  SE  of. 
Albion  Road  


Albion  Road 


City 


R6E.  T25.  SWV4, 
Sec  26. 

RGE.  T25,  SWV4, 
Sec  26. 


Ponca  City 

Apache  

Apache  ; 


Apache  

Apache  

Carnegie  .. 
Carnegie  .. 
Carnegie  .. 
Carnegie  .. 
Carnegie  .. 
Carnegie  .. 
Fort  Cobb  . 
Fort  Cobb 
Fort  Cobb  . 
Fort  Cobb 
Fort  Cobb  . 

Fort  Cobb 


Trail 


Medford  . 
Albany  ... 


Albany  ... 
Brothers 


Brothers 


Smithfield 


Smithfield 


Spokane  . 


Spokane . 


Old  La  Sal 


Old  La  Sal 


Old  La  Sal 


State 


OK 

OK 

OK 

OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 

OK 

OR 

OR 
OR 


Zip 
code 


Agency 


74601 
73006 

73006 
73015 
73015 
73015 
73038 
73038 
73038 


97541 

97503 
97321 


Old  La  Sal 


Army  .... 

Interior  . 

Interior  . 

Interior  . 
Interior  . 
Interior  . 
Interior  . 
Interior  , 
Interior  . 
Interior  . 
Intenor 
Interior 
Interior 
Interior 
Interior 
Interior 

Interior 


Corps  of  Engineers,  Civil 

Corps  of  Engineers,  Civil 
Energy 


OR 

97321 

OR 

97712 

OR 

97712 

Rl 

02917 

Rl 

02917 

SO 

57730 

SO 

UT 

84530 

UT 

84530 

UT 

84530 

UT 

84530 

Interior 
Interior 


Interior 


Army 


Army 


Agriculture 


Agriculture 


Agriculture 


Agriculture 


Agriculture 


Agriculture 


Reporting 
mechanism 


3010 

103c 

103c 

103c 
103c 
103c 
103c 
103c 
103c 
103c 
103c 
103c 
103c 
103c 
103c 
103c 

103c 

103c 


103c  

3010  3016 

3010  3016 
103c 
103a  103c 


103a 


103c 


103c. 


103C3016 


103c  3016 


3016  103c 


3016  103c 


103c  3016 


103c  3016 


Code 


20A 

20A 
20A 
20A 
20A 
20A 
20A 
20A 

20A 

22 

23 


20A 


20A 


20A 


20A 
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Facility  name 


BLM-Worland 

Landfill. 
BLM-Worland 

Landfill. 
BLM-Birch  Creek 

Site. 
BLIVI-Birch  Creek 

Site. 
BLM-Old  Lysite 

Landfill 
BLM-Old  Lysite 

Landfill. 
BLI^4-Boulder 

Landfill. 
BLM-Boulder 

Landfill. 
BLM-South  Big- 

fiom  County 

Landfill. 
BLI\^-South  Big- 

fiorn  County 

Landfill 
U.S.  Army  Ettian 

Allen  Firing 

Range. 
Ethan  Allen  Fir- 
ing Range. 


Address 


West  of  Wyoming 

Street  433. 
T47NR93WSEC23 

State  Rt.235  at 

Calpet. 
T27NR13WSEC34 


Badwater  Road  . 
T30NR9WSEC1 


City 


State 


Wyoming  State  Rt 

23-106 
T31NR108WSEC3 

Off  of  US  20  

T52NR93WSEC20 
Lee  River  Road  .... 
Lee  River  Road  .... 


Worland  

Worland  J 

Calpet  

Worland  

Lysite  


Sublette  . 
Boulder  . 
Greybull 


Jericfio 


Jericho 


WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 

WY 

VT 

VT 


Zip 
code 


82401 


82923 


82642 


82923 


82410 


05465 


05465 


Agency 


Interk)  .. 

Interior  . 

Interior  . 

Interior 

Interior 

Interior 

lnterk>r 

Interior 

Interior 


Interior <.. 


Army 
Army 


Reporting 
mechanism 


Code 


103c 

103c 

ip3c 

103c 

103c 

103c" 

103c 

103c 

103c 


103c  

3010103c 
3010103 


20A 


20k 


20A 


a)A 


20A 


20A 


Federal  Agency  Hazardous  Waste  Compliance  Docket  Update  #16  NFRAP  Status  Updates 


Facility  name 


Address 


f  resno  Horticultural  Field 
Station. 

I  •ormer  NAVFAC  Engi-  . 
peering  Field. 

San  Diego  Naval  Med- 
ical Center. 

Bloomfield  Naval  Weap- 
ons Industrial. 

New  London  Naval  Sub- 
marine Base. 

Hoosier  NF:  Branchville 
Site. 

Carl  J.  Shelter  Army  Re- 
serve Center. 

Truro  Inst  STP  

Massachusetts  Air  Na- 
tional Guard. 

Fort  Devens  

It  John  A.  Ferra  US 
Army  Reserve  Center. 

Natick  Lab.  Army  Re- 
search, Development. 

Materials  Technology 
Laboratory. 

Nyanza  Chemical  Waste 
Dump. 

DOI  Parker  River  Refuge 

Bedford  Naval  Weapons 

Industrial  Reserve. 
South  Weymouth  Naval 

Air  Station. 
U.S.  Coast  Guard  Buoy 
I  j    Depot  South  Wey- 
' '    mouth. 
Boston  Veterans  Affairs 

Hospital. 
Maine  Air  National 

Guard-Bia. 


2021  South  Peach  Ave 
900  Commodore  Drive 

34800  Bob  Wilson  Dr, 
Suite  1800. 

Old  Windsor  Avenue, 
P.O.  Box  2. 

Route  12  Crystal  Lake 
Road. 

81 1  Constitution  Ave- 
nue. 

2300  10th  Street  


Off  Aldrich  Rd 
Skyline  Dr 


Buena  Vista  St. 

North  St 

Kansas  St 

405  Arsenal  St 
Megunko  Rd  .... 


City 


Fresno  

San. Bruno  .... 
San  Diego  .... 
Bloomfield  .... 

Groton  

Bedford 

Lake  Charles 


State 


Zip  code 


N  Truro  .... 
Worcester 


Northern  Boulevard 

Plum  Island. 
Harlwell  Road  


Nas  S.  Weymouth  Pwd 

Code  72.3. 
Trotter  Road 


ISOSHuntingtori  Rd 

Bangor  Int'l  Arprt  Rt 
222/Geofrey  Blvd. 


Ayer-Shirley 

Danvers 

Natick 

Watertown  

Ashland  

Newburyport  

Bedford 

South  Weymouth 
South  Weymouth 


Boston 
Bangor 


CA 

CA 

CA 

CT 

CT 

IN 

LA 

MA 
MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 
ME 


93727 

94066 

92314-5001 

06002 

06349 

47421 

70601 

02666 
01605 

01432 

01923 

01760 

02172 

01721 

01950 

01730 

02190 

02190 

02130 
04401 


Agency 


Reporting  mecha- 
nism 


Agriculture 

Navy  

Navy  

Navy  

Navy  

Agriculture 
Anriy  


Air  Force  ... 
Air  Force  ... 


Army 

Army  

Army 

Army  

EPA  

Interior  

Navy  

Navy 

Transportation 


Veterans  Affairs 
Air  Force" 


3016  103c 

103c 

103a  103c  3010 

103c" 

3005  3010  3016 

103c 
103c  3016 

3010  103c 

103c  3010 
103c 

3005  3010  3016 

103c  103a 
103c 

3010  3016  103c 

3005  3010  3016 

103c 103a 
3010 

3016  103c 

3016  103c  103a 

3005  3010  3016 

103c 
3005  3010  103c 

103c 
103c 
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Facility  name 


Loring  Air  Force  Base  .... 

Auburn  Training  Site  Or- 
ganizational Maint. 

Caswell  Training  Site  

Brunswick  Naval  Air  Sta- 
tion. 

Cutler  Naval  Computer  & 
Telecommunication 
AM. 

Portsmouth  Naval  Ship- 
yard. 

Hiawatha  NF;  Byers 
Lake  Resort. 

Battle  Creek  Medical 
Center 

Desoto  National  Forest 
Access  Roads:  Road 
415. 

Pease  Air  Force  

U.S.  Army  Cold  Regions 
Research  and. 

Keene  Army  Reserve 
Center. 

Grenier  Field  Army  Re- 
serve Center. 

Otter  Brook  Lake  Prop- 
erty, 

Surry  Mountain  Shooting 
Range. 

Manchester  Medical 
Center  Ash  Dump. 

Manchester  Housing  and 
Development. 

Fort  Bliss  Air  Defense 
Center. 

Ross  Aviation,  Inc  

U.S.  Postal  Servce— 
JAF  BIdg. 

U.S.  Armed  Forces  Re- 
serve Center. 

Tracy  W.  Young,  U.S. 
Army  Reserve. 

North  Smithfield  Nike 
Control  Area. 

U.S.  Army  Reserve 
Maintenance  Facility. 

Davisville  Naval  Con- 
struction Battalion. 

Manti-Lasal  NF:  Brushy 
Basin  #31  Alias  Pretty. 

Manti-Lasal  NF:  Mt.  Lin- 
naeus #1  Laura. 

Manti-Lasal  NF:  Bears 
Ears  #1 1  Rex  Group 
Alias. 

Chester  Army  Resen/e 
Center 

T.S.  Ethan  Allen  Air 
Force  Base,  RS. 


Address 


42  CSG/CC  

Stevens  Mill  Road 

5  Miles 

1251  Orion  Street 

Off  Rt  191   


Seavy  Island 


1.22  mi  W&  1.22  mi  N 

of  Stueben. 
5600  Armstrong  Road  .. 

100  W.  Capital  St., 
Suite  1141. 


509  CSG/CC  

Route  10  

682  Main  Street  . 

Galaxy  Drive  

Old  Concord  Rd  . 
East  Surry  Rd  .... 
718  Smyth  Road 
83  Trahan  Street 


McGregor  Range  FAW 
10. 

Hangar  481  

8th  Ave  &  33rd  Street  .. 

1101  North  6thO='.' 
Street. 

805  West  Hartford  Ave- 
nue. 

274  Old  Oxford  Road  ... 

Albion  Road  

Off  Sanford  Road 


Route  1 1 


City 


Limestone 
Auburn 


Caribou  .... 
Brunswk:k 

Cutler 


Kittery 


W  Section  of 

Schoolcraft  City. 
Battle  Creek  


Jackson  

Portsmouth 

Hanover 

Keene  

Manchester  

Keene  

Surry 

Manchester  

Manchester  

McGregor  Range 


Kirtland  AFB 
New  York  .... 


BIdg.  #5,  Camp  John- 
son. 


Broken  Arrow  .... 

Ponca  City 

North  Smithfield 

Smithfield  

North  Kingstown 

Old  La  Sal  

Old  La  Sal  

Old  La  Sal 


Chester 

Colchester 


State 


ME 

ME 

ME 
ME 

ME 

ME 
Ml 
Ml 
MS 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NM 

NM 
NY 

OK 

OK 

Rl 

Rl 

Rl 

UT 

UT 

UT 

VT 
VT 


Zip  code 


04751 

04210 

04750 
04011-5009 

04626-9608 

03904 
49829 
49016 
39269 

03801 
03755 


03431 

03431 

03104 

03103 

88003 

87117 
10199 

74012 

74601 

02876 

02917 

02871 

84530 

84530 

84530 


Agency 


Air  Force 
Army  


Army 
Navy 

Navy 


Navy  

Agriculture  

Veterans  Affairs 
Agriculture  


Air  Force 

Army  

Army  


Army 


Corps  of  Engi- 
neers, Civil. 

Corps  of  Engi- 
neers, Civil. 

Veterans  Affairs 


Army 


05446 


Energy  

Postal  Service 


Army  

Army  

Air  Force  ... 

Army  

Navy  

Agriculture 
Agriculture 
Agriculture 


Army 
Army 


Reporting  mecha- 
nism 


3005  3010  3016 

103c  103a 
3016 

3016 

3005  3010  3016 

103c  103a 
3010  3016  103c 


3005  3010  3016 

103c  103a 
103c  3016 

3010 

3016  103c 

3005  3010  3016 

103c 
103c  3016  103a 

103c 

103c 

103c 

103c 

103c 

3010  

3005  3010  


103c  3016 
3010  


3010  103c 
3010  103c 

103c 

103c 


3016  103c  103a 

3010  3005. 
103c  3016  


103c  3016 
103c  3016 

103c 

3016 
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[FR  Doc.  02-32908  filed  12-31-02;  8:45  am] 
BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATONS 
COMMISSION 

[WC  Docket  No.  02-314;  FCC  02-332] 

Application  by  Qwest  Communications 
International  Inc.,  Pursuant  to  Section 
271  of  the  Telecommunications  Act  of 
1996,  For  Authorization  To  Provide  In- 
Region,  InterLATA  Service  in  the 
States  of  Colorado,  Idaho,  Iowa, 
Montana,  Nebraska,  North  Dakota, 
Utah,  Washington  and  Wyoming 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  this  document,  the 
Commission  grants  the  section  271 
application  of  Qwest  Communications 
International  Inc.  for  authority  to  enter 
the  interLATA  telecommunications 
market  in  the  states  of  Colorado,  Idaho, 
Iowa,  Montana,  Nebraska,  North  Dakota, 
Utah,  Washington,  and  Wyoming.  The 
Commission  grants  Qwest's  application 
based  on  its  conclusion  that  Qwest  has 
satisfied  all  of  the  statutory 
requirements  for  entry,  and  opened  its 
local  exchange  markets  to  full 
competition. 

DATES:  Effective  January  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Carowitz,  Attorney-Advisor, 
Wireline  Competition  Biu-eau,  at  202- 
418-0026  or  via  the  hiternet  at 
mcarowit@fcc.gov.  The  complete  text  of 
this  Memoremdum  Opinion  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Portals  II.  445  12th  Street,  SW.,  Room 
CY-A257,  Washington,  DC  20554.. 
Further  information  may  also  be 
obtained  by  calling  the  Wireline 
Competition  Bureau's  TTY  number: 
(202) 418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order 
(MO&O)  in  WC  Docket  No.  02-314,  FCC 
02-332,  adopted  December  20,  2002, 
and  released  December  23,  2002.  This 
full  text  may  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  quaIexint@aol.com.  It  is  also 
available  on  the  Commission's  Web  site 
at  http://www.fcc.gov/Bureaus/ 
Common  Carrier/in- 


region  applications/verizonvt/ 
welcome.html. 

Synopsis  of  the  Order 

1.  History  of  the  Application.  On 
September  30,  2002,  Qwest  filed  an 
application,  pursuant  to  section  271  of 
the  Telecommunications  Act  of  1996, 
with  the  Commission  to  provide  in- 
region,  interLATA  service  in  the  states 
of  Colorado,  Idaho,  Iowa,  Montana, 
Nebraska,  North  Dakota,  Utah, 
Washington  and  Wyoming. 

2.  The  State  Commissions' 
Evaluations.  The  Colorado  Public 
Utilities  Commission  (Colorado 
Commission),  the  Idaho  Public  Utilities 
Commission  (Idaho  Commission),  the 
Iowa  Utilities  Board  (Iowa  Board],  the 
Montana  Public  Service  Conunission 
(Montana  Commission),  the  Nebraska 
Public  Service  Commission  (Nebraska 
Commission),  the  North  Dakota  Public 
Service  Commission  (North  Dakota 
Commission),  the  Public  Service 
Commission  of  Utah  (Utah 
Commission),  the  Washington  Utilities 
and  Transportation  Commission 
(Washington  Commission),  and  the 
Wyoming  Public  Service  Commission 
(Wyoming  Commission),  (collectively, 
state  commissions),  following  an 
extensive  review  process  over  a  number 
of  years,  advised  Commission  that 
Qwest  met  the  checklist  requirements  of 
section  271  and  has  taken  the  statutorily 
required  steps  to  open  its  local  markets 
in  each  state  to  competition. 
Consequently,  the  state  commissions 
recommended  that  the  Commission 
approve  Qwest's  in-region,  interLATA 
entry  in  its  evaluations. 

3.  The  Department  of  Justice's 
Evaluation.  The  Department  of  Justice 
filed  its  evaluation  of  Qwest's 
Application  on  October  22,  2002.  It 
recommended  approval  of  the 
application  subject  to  Qwest's 
submission  of  supplemental  evidence 
addressing  certain  pricing  issues. 

Primary  Issues  in  Dispute 

4.  Compliance  with  section 
271(c)(1)(A).  The  Commission 
concludes  that  Qwest  demonstrates  that 
it  satisfies  the  requirements  of  section 
271  (c)  (1)  (A)  based  on  the  number  of 
interconnections  agreements  it  has 
implemented  with  competing  carriers  in 
all  nine  states. 

5.  Checklist  Item  2 — Unbundled 
Network  Elements.  Based  on  the  record, 
the  Commission  finds  that  Qwest  has 
provided  "nondiscriminatory  access  to 
network  elements  in  accordance  with 
the  requirements  of  sections  251(c)(3) 
and  252(d)(1)"  of  the  Act  in  compliance 
with  checklist  item  2. 


6.  Operating  Support  Systems  (OSS). 
The  Commission  finds  that  Qwest 
provides  non-discriminatory  access  to 
its  OSS.  The  Commission  also 
concludes  that  Qwest  provides 
nondiscriminatory  access  to  its  OSS — 
the  .systems,  databases,  and  personnel 
necessary  to  support  network  elements 
or  services.  Nondiscriminatory  access  to 
OSS  ensures  that  new  entrants  have  the 
ability  to  order  service  for  their 
customers  and  communicate  effectively 
with  Qwest  regarding  basic  activities 
such  as  placing  orders  and  providing . 
maintenance  and  repair  services  for 
customers.  The  Commission  finds  that, 
for  each  of  the  primary  OSS  functions 
(pre-ordering,  ordering,  provisioning, 
maintenance  and  repair,  and  billing,  as 
well  as  change  management),  Qwest 
provides  access  to  its  OSS  in  a  manner 
that  enables  competing  carriers  to 
perform  the  functions  in  substantially 
the  same  time  and  manner  as  Qwest 
does  or,  if  no  appropriate  retail  analogue 
exists  within  Qwest's  systems,  in  a 
manner  that  permits  competitors  a 
meaningful  opportunity  to  compete.  In 
particular,  the  Commission  finds  that 
Qwest  provides  access  to  loop 
qualification  information  consistent 
with  requirements  in  the  UNE  Remand 
Order.  In  addition,  regarding  specific 
areas  where  the  Commission  identifies 
issues  with  Qwest's  OSS  performance  in 
the  nine-state  region — order  processing 
notifiers,  accuracy  of  manual 
processing,  flow-through,  and  billing 
accuracy — these  problems  are  not 
sufficient  to  warrant  a  finding  of 
checklist  noncompfiance. 

7.  UNE  Combinations.  Pursuant  to 
section  271(c)(2)(B)(ii)  and  BOC  must 
demonstrate  that  it  provides 
nondiscriminatory  access  to  network 
elements  in  a  maimer  that  allows 
requesting  carriers  to  combine  such 
elements  and  that  the  BOC  does  not 
separate  already  combined  elements, 
except  at  the  specific  request  of  the 
competing  carrier.  The  Commission 
concludes,  based  on  the  performance 
data  in  the  record,  that  Qwest  meets  its 
obligation  to  provide  access  to  UNE 
combinations  in  compliance  with  the 
Commission's  rules. 

8.  Pricing  of  Unbundled  Network 
Elements.  Checklist  item  2  states  that  a 
BOC  must  provide  "nondiscriminatory 
access  to  network  elements  in 
accordance  with  sections  251(c)  (3)  and 
252(d)  (1)"  of  the  Act.  Section  251(c)(3) 
requires  incumbent  LECs  to  provide 
"nondiscriminatory  access  to  network 
elements  on  an  unbundled  basis  at  any 
technically  feasible  point  on  rates, 
terms,  and  condifcons  that  are  just, 
reasonable,  and  nondiscriminatory." 
Section  252(d)  (1)  provides  that  a  state 
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commission's  detenninatioh  of  the  just 
and  reasonable  rates  for  network 
elements,  must  be  nondiscriminatory, 
based  on  the  cost  of  providing  the 
network  elements,  and  may  include  a 
reasonable  profit.  Pursuant  to  this 
statutory  mandate,  the  Commission  has 
determined  that  prices  for  UNEs  must 
be  based  on  the  total  element  long  run 
incremental  cost  (TELRIC)  of  providing 
those  elements.  Based  on  the  evidence 
in  the  record,  the  Commission  finds  that 
Qwest's  UNE  rates  in  Colorado,  Idaho, 
Iowa,  Montana,  Nebraska,  North  Dakota, 
Utah,  Washington,  and  Wyoming  are 
just,  reasonable,  and  nondiscriminatory, 
and  are  in  accordance  with  section 
252(d)(1).  Thus,  Qwest's  UNE  rates  in 
these  states  satisfy  checklist  item  2. 
Qwest  has  taken  a  different  approach  to 
pricing  issues  compared  to  other  BOCs 
whose  applications  we  previously  have 
approved  under  section  271.  Qwest 
made  a  series  of  voluntary  rate 
reductions  in  Idaho,  Iowa,  Montana, 
Nebraska,  North  Dakota,  Utah, 
Washington,  and  Wyoming  prior  to 
filing  its  section  271  applications.  Those 
reductions  were  specifically  calculated 
to  produce  rates  that  would  enable  those 
states  to  pass  a  benchmark  comparison 
to  rates  in  Colorado.  The  Commission 
first  evaluated  Qwest's  UNE  rates  in 
Colorado  and  found  them  to  be  TELRIC- 
compliant.  The  Commission  next 
conducted  a  benchmark  analysis 
comparing  Qwest's  Idaho,  Iowa, 
Montana,  Nebraska,  North  Dakota,  Utah, 
Washington,  and  Wyoming  UNE  rate*  to 
the  Colorado  UNE  rates.  This  analysis 
compares  the  difference  between  the 
benchmark  state's  rates  and  Colorado's 
rates  to  the  difference  between  the 
benchmark  state's  and  Colorado's  costs 
according  to  the  Synthesis  Model. 
Because  the  percentage  differences 
between  Qwest's  Colorado  rates  and  the 
benchmark  state  rates  do  not  exceed  the 
percentage  differences  between  Qwest's 
Colorado  costs  and  the  benchmark 
state's  costs  according  to  the  Synthesis 
Model,. the  Commission  found  that 
Qwest's  rates  in  Idaho,  Iowa,  Montana, 
Nebraska,  North  Dakota,  Utah, 
Washington,  and  Wyoming  satisfy  our 
benchmark  analysis. 

Other  Checklist  Items 

9.  Checklist  Item  1 — Interconnection. 
Based  on  the  evidence  in  the  record,  the 
Commission  concludes  that  Qwest 
provides  interconnection  in  accordance 
with  the  requirements  of  section  251(c) 
(2)  and  as  specified  in  section  271  and 
applied  in  the  Commission's  prior 
orders.  Based  on  its  review  of  the 
record,  the  Commission  concludes,  that 
Qwest  complies  with  the  requirements 
of  this  checklist  item.  In  reaching  this 


conclusion,  the  Commission  examined 
Qwest's  performance  in  providing 
collocation  and  interconnection  trunks 
to  competing  carriers,  as  it  has  done  in 
prior  section  271  proceedings. 

10.  Checklist  Item  4 — Unbundled 
Local  Loops.  Qwest  provides  unbundled 
local  loops  in  accordance  with  the 
requirements  of  section  271  and  the 
Commission's  rules.  The  Commission's 
conclusion  is  based  on  its  review  of 
Qwest's  performance  for  all  loop  types, 
which  include  voice  grade  loops,  xDSL- 
capable  loops,  and  high  capacity  loops, 
as  well  as  hot  cut  provisioning  and  our 
review  of  Qwest's  processes  for  line 
sharing  and  line  splitting. 

11.  Checklist  Item  5— Unbundled 
Local  Transport.  Section  271(c)(2)(B)(v) 
of  the  competitive  checklist  requires  a 
BOC  to  provide  "[l]ocal  transport  from 
the  trunk  side  of  a  wireline  local 
exchange  carrier  switch  unbundled  from 
switching  or  other  services."  Based  on 
our  review  of  the  record,  the 
Commission  concludes  that  Qwest 
complies  with  the  requirements  of  this 
checklist  item. 

12.  Checklist  Item  6— Unbundled 
Local  Switching.  Based  on  the 
Commission's  review  of  the  record,  it 
concludes  that  Qwest  demonstrates  that 
it  provides:  (1)  line-side  and  trunk-side 
facilities;  (2)  basic  switching  functions; 
(3)  vertical  features;  (4)  customized 
routing;  (5)  shared  truck  ports;  (6) 
unbundled  tandem  switching;  (7)  usage 
information  for  billing  exchange  access; 
and  (8)  usage  information  for  billing  for 
reciprocal  compensation  in  compliance 
with  checklist  item  6. 

13.  Checklist  Item  7—911/E911 
Access  and  Directory  Assistance/ 
Operator  Services.  Based  on  the 
Commission's  review  of  the  record,  it 
finds  that  Qwest  provides  non- 
discriminatory access  to  911  and  E911 
services  and  access  to  directory 
assistance  services  to  allow  the  other 
carrier's  customers  to  obtain  telephone 
numbers  and  operator  call  completion 
services  in  compliance  with  checklist 
item  7. 

14.  Checklist  Item  10 — Databases  and 
Signaling.  Section  271(c){2)(B)(x)  of  the 
1996  Act  requires  a  BOC  to  provide 
nondiscriminatory  access  to  databases 
and  associated  signaling  necessary  for 
call  routing  and  completion.  Qwest 
states  that  it  provides  competitive  LECs 
in  each  of  the  five  application  states 
with  unbundled,  nondiscriminatory 
access  to  its  signaling  network, 
including  signaling  links  and  transfer 
points,  and  to  Qwest's  call-related 
databases  and  service  management 
systems.  Based  on  the  evidence  in  the 
record,  the  Commission  finds  that 


Qwest  complies  with  the  requirements 
of  checklist  item  10. 

15.  Checklist  Item  11 — Number 
Portability.  Section  251(b)(2)  requires  all 
LECs  to  provide,  to  the  extent 
technically  feasible,  number  portability 
in  accordance  with  requirements 
prescribed  by  the  Commission.  Qwest 
states  that  it  satisfies  the  requirements 
of  checklist  item  11  as  it  complies  with 
the  Commission's  (a)  long  term  number 
portability  ("LNP")  implementation 
schedule;  (b)  performance  criteria;  (c) 
technical,  operational,  architectural  and 
administrative  requirements  and  (d)  cost 
recovery  rules  for  number  portability. 
Based  on  the  evidence  in  the  recort^  the 
Commission  concludes  that  Qwest  has 
satisfied  the  requirements  of  checklist 
item  11. 

16.  Checklist  Item  14 — Resale.  Based 
on  the  record  in  this  proceeding,  the 
Conunission  concludes  that  Qwest 
demonstrates  that  it  makes 
telecommunications  services  available 
for  resale  in  accordance  with  the 
requirements  of  section  251(c)(4)  and 
section  252(d)(3),  and  thus  satisfies  the 
requirements  of  checklist  item  14. 

17.  Remaining  Checklist  Items.  An 
applicant  for  section  271  authority  must 
demonstrate  that  it  complies,  with 
checklist  item  3  (poles,  ducts,  and 
conduits),  item  8  (white  pages),  item  9 
(numbering  administration),  item  12 
(local  dialing  parity),  and  item  13 
(reciprocal  compensation).  Based  on  the 
evidence  in  this  record,  the  Commission 
concludes  that  Qwest  complies  with  the 
requirements  of  all  of  the  checklist 
items:  3,8,9,  12,  and  13. 

Other  Statutory  Requirements 

18.  Section  272  Compliance. 
Commission  standards  for  compliance 
with  Section  272  are  set  forth  in  the 
Accounting  Safeguards  Order  (61  PR 
41208,  August  7,  1996)  and  the  Non- 
Accounting  Safeguards  Order  (61  FR 
39397.  July  29,  1996).  Together,  these 
safeguards  discourage  and  facilitate  the 
detection  of  improper  cost  allocation 
and  cross-subsidization  between  the 
BOC  and  its  section  272  affiliate  and 
ensure  that  BOCs  do  not  discriminate  in 
favor  of  these  section  272  affiliates. 
Based  on  the  record,  the  Commission 
concludes  that  Qwest  and  QLDC,  its 
section  272  affiliate,  have  demonstrated 
compliance  with  the  requirements  of 
section  272. 

19.  Public  Interest  Analysis.  The 
Commission  concludes  that  approval  of 
this  application  is  consistent  with  the 
public  interest.  From  the  Commission's 
extensive  review  of  the  competitive 
checklist,  which  embodies  the  critical 
elements  of  market  entry  under  the  Act, 
it  finds  that  barriers  to  competitive  entry 
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in  the  application  states'  local  exchange 
markets  have  been  removed,  and  that 
these  local  exchange  markets  are  open 
to  competition.  It  further  finds  that  the 
record  confirms  the  Conmiission's  view 
that  BOC  entry  into  the  long  distance 
market  will  benefit  consumers  and 
competition  if  the  relevant  local 
exchange  market  is  open  to  competition 
consistent  with  the  competitive 
checklist.  Notwithstanding  its  concern 
about  discrimination  in  interconnection 
agreements  and  potential  violations  of 
the  Act  as  a  result,  the  Commission 
finds  that  Qwest's  previous  failure  to 
file  certain  interconnection  agreements 
with  the  application  states  does  not 
warrant  a  denial  of  this  application.  The 
Commission  concludes  that  concerns 
about  any  potential  ongoing  checklist 
violation  (or  discrimination)  are  met  by 
Qwest's  submission  of  agreements  to  the 
commissions  of  the  application  states 
pursuant  to  section  252  and  by  each 
state  acting  on  Qwest's  submission  of 
those  agreements.  Based  on  the  limited 
circumstances  established  in  the  record, 
the  Commission  does  not  find  that  the 
allegations  concerning  Qwest's 
compliance  with  section  271  relate  to 
openness  of  the  local 
telecommunications  markets  to 
competition.  Instead,  it  defers  any 
enforcement  action  pending  the 
Enforcement  Bureau's  investigation  of 
the  matter. 

20.  Section  271(d)  (6)  Enforcement 
Authority.  Working  with  the  state 
commissions,  the  Commission  intends 
to  closely  monitor  Qwest's  post- 
approval  conipliance  to  ensure  that 
Qwest  continues  to  meet  the  conditions 
required  for  section  271  approval.  It 
stands  ready  to  exercise  its  various 
statutory  enforcement  powers  quickly 
and  decisively  in  appropriate 
circumstances  to  ensure  that  the  local 
market  remains  open  in  each  of  the 
states. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

[FR  Doc.  02-33043  Filed  12-31-02;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Extension  of 
Information  Collection;  Comment 
Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  and  request  for  conunent. 


SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  0MB  control 
number.  The  FDIC  is  soliciting  comment 
concerning  its  information  collection 
titled,  "Privacy  of  Consumer  Financial 
Information  (12  CFR  332)." 
DATES:  You  should  submit  written 
comments  by  March  3,  2003. 
ADDRESSES:  You  should  direct 
comments  and  requests  for  further 
information  to  Steven  F.  Hanfit,  (202) 
898-3907,  Legal  Division  (Consumer 
and  Compliance  Unit),  Room  MB-3064, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW..  Washington,  DC 
20429.  All  comments  should  refer  to  the 
0MB  control  number  3064-0136. 
Comments  may  be  hand-delivered  to  the 
guard  station  at  the  rear  of  the  1 7th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  to  5  p.m. 

A  copy  of  the  conmients  should  also 
be  sent  to  the  OMB  Desk  Officer  for  the 
FDIC:  Joseph  F.  Lackey,  Jr.,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  or  by  e-mail  to 
jIackeyi@omb.eop.gov. 
SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  Privacy  of  Consumer  Financial 
Information  (12  CFR  332). 

OMB  Control  Number:  3064-0136. 

Description:  This  submission  covers  a 
collection  for  an  existing  regulation. 

The  Gramm-Leach-Bliley  Act  (Pub.  L. 
106-102)  requires  the  information 
collection,  and  mandates  that  the 
federal  banking  agencies  issue 
regulations  as  necessary  to  implement 
notice  requirements  and  restrictions  on 
a  financial  institution's  ability  to 
disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties. 

The  information  collection 
requirements  in  part  332  are  as  follows: 

Section  332.4(a)  requires  a  bank  to 
provide  an  initial  notice  to  consumers 
that  accurately  reflects  its  privacy 
policies  and  practices. 

Section  332.5(a)  requires  a  bank  to 
provide  a  notice  aimually  to  customers 
during  the  continuation  of  the  customer 
relationship  that  accurately  reflects  the 
bank's  privacy  policies  and  practices. 


Section  332.7(a)(1)  requires  a  bank  to 
provide  a  clear  and  conspicuous  notice 
to  each  of  its  consumers  that  accurately 
explains  the  right  to  opt  out.  The  notice 
must  state  that  the  bank  discloses  or 
reserves  the  right  to  disclose  nonpublic 
personal  information  to  certain 
categories  of  nonaffiliated  third  parties; 
that  the  consumer  has  the  right  to  opt 
out  of  that  disclosure;  and  a  reasonable 
means  by  which  the  consumer  may 
exercise  the  opt  out  right.  Section 
332.10(c)  states  that  a  bank  may  allow 
a  consomer  to  select  certain  nonpublic 
personal  information  or  certain 
nonaffiliated  third  parties  with  respect 
to  which  the  consumer  wishes  to  opt 
out  (partial  opt-out). 

Section  332.8(a)  requires  a  bank  to 
provide  consumers  with  a  revised  notice 
of  the  bank's  policies  and  procedures 
and  a  new  opt  out  notice,  if  the  bank 
wishes  to  disclose  information  in  a  way  . 
that  is  inconsistent  with  the  notices 
previously  given  to  a  consumer. 

Part  332  also  contains  affirmative 
actions  that  consumers  must  take  to 
exercise  their  rights.  In  order  for 
consumers  to  prevent  banks  from 
sharing  their  information  with 
nonaffiliated  parties,  they  must  opt  out 
(§§332.7(a)(2)(ii),  332.10(a)(2)  and 
332.10(c)). 

Consumers  also  have  the  right  at  any 
time  during  their  continued  relationship 
with  the  bank  to  change  or  update  their 
opt  out  status  with  the  bank  (§§  332.7(f) 
and  (g)). 

These  information  collection 
requirements  ensure  bank  compliance 
with  applicable  Federal  law. 

The  most  recenUy  published  (65  FR 
8783)  estimation  of  the  number  of  the 
paperwork  burden  associated  with  this 
collection  follows: 

Estimated  Number  of  Respondents: 
5.764. 

Estimated  Total  Annual  Responses: 
5,764. 

Estimated  Time  Per  Response:  43 
hours  (disclosure  burden,  includes 
initial  notice). 

Estimated  Burden  Hours  Per 
Response:  2  Hours  (reporting  burden) 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Burden: 
259,380  hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  conunents  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 
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(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated  at  Washington,  DC  this  24th  day  of 
December,  2002. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

|FR  Doc.  02-33044  Filed  12-31-02:  8:45  am] 
BILUNG  CODE  6714-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to,  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
16,  2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
&3166-2034: 

1.  Russell  W.  Davis,  David  M.  Davis, 
both  of  Mount  Vernon,  Illinois,  James  K. 
Davis,  Salem,  Illinois,  the  David  M. 
Davis  Family  Trust,  James  K.  Davis 
Family  Trust,  and  Lynne  M.  Mills 
Family  Trust,  all  of  Mount  Vernon, 
Illinois;  to  retain  76.74  percent  of  Dix 
Bancshares,  Inc.,  and  thereby  indirectly 
retain  voting  shares  of  First  State  Bank 
of  Dix,  both  of  Dix,  Illinois. 

In  connection  with  this  notice,  David 
M.  Davis,  Mount  Vernon,  Illinois;  to 
acquire  direct  and  indirect  control  of 
53.90  percent  of  Dix  Bancshares,  Inc., 


and  for  James  K.  Davis,  Salem,  Illinois, 
to  acquire  direct  and  indirect  control  of 
44.10  percent  of  Dix  Bancshares,  Inc. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  26,  2002. 
Jennifer  J.  lohnson, 
Secretary  of  the  Board. 

[FR  Doc.  02-33045  Filed  12-31-02;  8:45  am) 
BILUNG  CODE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  27, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1.  Buford  Banking  Group,  Inc., 
Buford,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Lanier 
Community  Bank  (in  organization), 
Buford,  Georgia. 


2.  F.N.B.  Corporation,  Naples,  Florida; 
to  acquire  up  to  20  percent  of  the  voting 
shares  of  Sun  Bancorp,  Inc.,  and  thereby 
indirectly  acquire  Sun  Bank,  both  of 
Selinsgrove,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Century  Bancshares,  Inc., 
Gainesville,  Missouri;  to  acquire  24.8 
percent  of  Ozarks  Heritage  Financial 
Group,  Inc.,  Gainesville,  Missouri,  and 
thereby  indirectly  acquire  Bank  of  Plato, 
Plato,  Missouri. 

2.  Ozarks  Heritage  Financial  Group, 
Inc.,  Gainesville,  Missouri;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  Community  First  Financial 
Corporation,  Plato,  Missouri,  and 
thereby  indirectly  acquire  Community 
First  Financial  Corporation  and  its 
subsidiary.  Bank  of  Plato,  both  of  Plato, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  26,  2002. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-33046  Filed  12-31-02;  8:45  am] 

BILLING  CODE  621(M)1-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
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Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  28, 
2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Century  Bancshares,  Inc., 
Gainesville,  Missouri;  to  acquire  24.8 
percent  of  Ozarks  Heritage  Financial 
Group,  Inc.,  Gainesville,  Missouri,  and 
thereby  indirectly  acquire  Community 
First  Financial  Corporation  and  its 
subsidiary,  Bank  of  Plato,  both  of  Plato, 
Missouri. 

2.  Ozarks  Heritage  Financial  Group, 
Inc.,  Gainesville,  Missouri;  to  become  a 
3ank  holding  company  by  acquiring  100 
percent  of  Commimity  First  Financial 
Corporation,  Plato,  Missouri,  and 
thereby  indirectly  acquire  Bank  of  Plato, 
Plato,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  27,  2002. 

leimifer  J.  Johnson, 

Secretary  of  the  Board. 

(FR  Doc.  02-33140  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Poiicy  Directive  of  November 
6,2002 

1 1   In  accordance  with  §  271 .25  of  its 
rules  regarding  availability  of 
information  (12  CFR  part  271),  there  is 
set  forth  below  the  domestic  policy 
directive  issued  by  the  Federal  Open 
Market  Committee  at  its  meeting  held 
on  November  6,  2002. i 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  further  its  long-run  objectives,  the 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  reducing  the  federal 
funds  rate  to  an  average  of  around  1  Va 
percent. 


Copies  of  the  Minutes  of  the  Federal  Open' 
Market  Committee  meeting  on  November  6,  2002, 
which  includes  the  domestic  policy  directive  issued 
it  the  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
mnual  report. 


By  order  of  the  Federal  Open  Market 
Committee,  December  23,  2002. 

Vincent  R.  Reinhart, 

Secretary,  Federal  Open  Market  Committee. 
[FR  Doc.  02-33141  Field  12-31-02;  8:45  am] 
BILUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Meeting  of  the  President's 
Council  on  Bioethics  on  January  16- 
17,  2003 

agency:  The  President's  Council  on 
Bioethics,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  President's  Council  on 
Bioethics  will  hold  its  ninth  meeting,  at 
which  it  will  discuss,  among  other 
things  the  ethics  of  organ  procurement 
and  the  role  of  the  U.S.  Food  and  Drug 
Administration  (FDA)  in  public  policy 
related  to  biotechnology.  Subjects 
discussed  at  past  Council  meetings 
include:  human  cloning;  embryonic 
stem  cell  research;  the  patentability  of  * 
human  organisms;  extratherapeutic 
powers  to  enhance  or  improve  human 
mood,  memory,  and  muscles;  research 
to  extend  the  human  lifespan;  current 
and  projected  uses  of  preimplantation  ' 
genetic  diagnosis  and  screening  (PGD); 
new  techniques  for  choosing  the  sex  of 
children;  prospects  for  inheritable 
genetic  modification  (IGM); 
international  models  of  biotech 
regulation;  and  the  use  of  stimulants 
and  related  drugs  to  affect  the  behavior 
of  children. 

DATES:  The  meeting  will  take  place 
Thursday,  January  16,  2003,  from  9  a.m. 
to  5:15  p.m.  ET;  and  Friday,  January  17, 
2003,  from  8:30  a.m.  to  12:30  p.m.  ET. 
ADDRESSES:  Grand  Hyatt  Washington  at 
Washington  Center,  1000  H  Street,  NW, 
Washington,  DC  20001. 

Public  Comments:  The  meeting 
agenda  vdll  be  posted  at  http:// 
www.bioethics.gov.  Members  of  the 
public  may  submit  written  statements 
for  the  Council's  records.  Please  submit 
statements  to  Ms.  Diane  Gianelli, 
Director  of  Commimications  (tel.  202/ 
296-4669  or  e-mail  info@bioethics.gov). 
The  public  may  also  express  comments 
during  the  time  set  aside  for  this 
purpose,  beginning  at  11  a.m.  ET,  on 
Friday,  January  17,  2003.  Comments 
will  be  limited  to  no  more  than  five 
minutes  per  speaker  or  organization. 
Please  give  advance  notice  of  such 
statements  to  Ms.  Gianelli  at  the  phone 
number  given  above,  and  be  sure  to 
include  name,  affiliation,  and  a  brief 


description  of  the  topic  or  nature  of  the 
statement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Gianelli,  202/296-4669.  or  visit 
h  ttp://www.  bioethics.gov. 

Dated:  December  23,  2002. 
Dean  Clancy, 

Executive  Director,  The  President's  Council 
on  Bioethics. 

IFR  Doc.  02-33116  Filed  12-31-02:  8:45  am] 
BILUNG  CODE  4161-W-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary;  Findings  of 
Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary.  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 
case: 

Michael  E.  Ganz,  M.D.,  Case  Western 
Reserve  University:  Based  on  the  report 
of  an  investigation  conducted  by  Case 
Western  Reserve  University  (CWRU 
Report)  and  additional  analysis 
conducted  by  ORI  in  its  oversight 
review,  the  U.S.  Public  Health  Service 
(PHS)  foimd  that  Dr.  Ganz,  Associate 
Professor  of  Medicine,  CWRU,  engaged 
in  scientific  misconduct  by  falsification 
and  fabrication  of  research  in  grant 
application  ROl  DK058674-01A2,  "The 
role  of  protein  kinase  C  and  shuttling 
proteins  in  diabetic  kidney  disease," 
submitted  to  the  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases  (NIDDK),  National  Institutes  of 
Health  (NIH). 

Specifically,  PHS  found  that  Dr.  Ganz 
engaged  in  scientific  misconduct  by: 

(1)  Falsifying  Figure  16  in  NIH  grant 
application  ROl  DK058674-01A2  by 
claiming  that  photomicrographs  of 
glomeruli  were  from  a  streptozotocin 
model  of  induced  diabetes  in  rat,  while 
the  photomicrographs  were  actually 
from  tissue  of  human  or  other  primate 
origin; 

(2)  Falsifying  Figure  16  of  this  NIH 
grant  application  by  claiming  that  six  ■ 
photomicrographs  all  represented 
glomeruli  from  different  animals, 
whereas  they  actually  were  from  only 
three  different  glomeruli,  with  each 
glomerulus  being  shown  in  two  images 
with  different  orientations  and/or 
magnifications;  and  ' 

(3)  Falsifying  and  fabricating 
documents,  purportedly  showing  the 
source  of  the  falsified  Figure  16  in  the 
NIH  grant  application,  which  the 
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Respondent  provided  to  the  CWRU 
inquiry  committee. 

The  research  was  significant  because 
it  was  designed  to  develop  a  therapy  to 
prevent  the  progressive  glomerular 
hypertrophy  and  matrix  deposition  that 
occur  with  the  renal  disease  associated 
with  diabetes  in  animals  and  humans. 

Dr.  Ganz  has  entered  into  a  Voluntary 
Exclusion  Agreement  in  which  he  has 
voluntarily  agreed  for  a  period  of  five  (5) 
years,  beginning  on  December  18,  2002: 

(1)  To  exclude  himself  from  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
and  from  eligibility  for,  or  involvement 
in,  nonprocurement  tremsactions  (e.g.^ 
grants  and  cooperative  agreements)  oi 
the  United  States  Government  referred 
to  as  "covered  transactions"  as  defined 
in  45  CFR  part  76  (Debarment 
Regulations);  and 

(2)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 

Chris  B.  Pascal, 

Director,  Office  of  Research  Integrity. 

[FR  Doc.  02-33079  Filed  12-31-02;  8:45  am] 

BILLING  CODE  41S0-31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02060] 

National  Cancer  Prevention  and 
Control  Program  Notice  of  Availability 
of  Funds;  Amendment  2 

A  notice  announcing  the  availability 
of  fiscal  year  (FY)  2002  ^nds  for 
cooperative  agreements  for  the  National 
Cancer  Prevention  and  Control  Program 
(NCPCP)  was  published  in  the  Federal 
Register  April  23,  2002,  Volume  67, 
Number  78.  pages  19932-19950.  The 
notice  is  amended  as  follows: 

Delete  Sections  A.  through  F.,  page 
19932,  first  column,  through  page 
19934,  second  column.  The  information 
provided  in  these  sections  will  be 
replaced  in  an  open  season 
announcement  that  will  be  published 
annually. 

Page  19934,  first  ^d  second  column, 
section  "G.2  Availability  of  Funds", 
delete  all  specific  dollar  amounts  listed. 
New  dollar  amounts  will  be  published 


in  the  annual  open  season 
announcement. 

Page  19935,  first  column,  section 
"G.2.d  Funding  Preference",  delete  the 
phrase  "There  are  no  funding 
preferences  applicable  to  this 
component"  and  replace  it  with  the 
phrase  "Funding  preference  may  be 
given  to  applicants  from  the  prior  year's 
applications  who  were  considered 
Approved  but  Unfunded  (ABU).  Those 
applicants  will  be  named  in  the  annual 
open  season  announcement." 

Page  19937,  first  column,  section 
"G.4.a.(3)(b)",  delete  the  phrase  "letters 
of  support  must  be  (in  a  separate  tabbed 
section  of  the  application)  that  indicate 
the  nature  and  extent  of  existing  or 
planned  collaborative  support"  and 
replace  it  with  the  phrase  "letters  of 
support  that  indicate  the  nature  and 
extent  of  existing  or  planned 
collaborative  support  may  be  included 
in  the  appendices." 

Page  19937,  third  columUj  section 
"G.4.a(7)(b)  Travel",  first  paragraph, 
correct  the  typographical  error 
"NCPCP"  to  read  "NCCCP." 

Page  19938,  first  column,  section 
"G.4.b",  second  paragraph,  after  the 
phrase  "For  each  proposal,  the 
following  information  should  be 
submitted:"  insert  the  phrase  "An 
Executive  Summary  consisting  of  a  brief 
summary  of  proposed  project,  including 
goals,  objectives,  and  description  of  who 
will  complete  the  work." 

Page  19938,  second  column,  section 
"G.5.a",  delete  the  phrase  "(1  of  2)" 
from  the  header.  Delete  the  first 
sentence  "In  addition  to  the  general 
guidance  provided  in  Section  J-Other 
Requirements,  the  first  two  required 
progress  reports  should  include  a 
description  of :"  and  replace  it  with  "In 
addition  to  the  guidance  provided  in 
Section  J-Progress  Reports  1  and  2 
should  include  a  description  of:" 

Page  19939,  second  column,  section 
"G.6.a.(3)(f)",  delete  this  entire  section. 

Page  19939,  second  column,  section 
"H.2.  Availability  of  Funds",  delete  all 
specific  dollar  amounts  listed.  New 
dollar  amounts  will  be  published  in  the 
annual  open  season  announcement. 

Page  19939,  third  column,  section 
'H.2.b.(l)",  reads  "Not  less  than  60 
percent  of  cooperative  agreement  funds 
must  be  spent  for  screening,  tracking, 
follow-up*   *   *"' Delete  the  term 
"tracking"  and  replace  it  with  "case 
management." 

Page  19940,  third  column,  section 
"H.4.Content",  second  paragraph,  delete 
"*   *   *  65  double  spaced  pages  *   *   *" 
and  replacte  it  with  "*   *   *  53  double 
spaced  pages  *   *   *" 

Page  19941,  second  column,  section 
"H.4.a.(4)(f)  Overall  measures  of 


success/effectiveness",  second 
paragraph,  delete"*  *  *  fiscal  year 
2002-2003*   *   *"  and  replace  with 
"*   *   *  proposed  project  year  *   *   *" 

Page  19941,  third  column,  section 
"H.4.a.(5){a)  Travel",  insert  the 
following  requirements: 

H.4.a.(5)(a)[5l  Up  to  two  staff 
members  to  participate  in  the  NCCDPHP 
Annual  Chronic  Disease  Conference  (4 
days). 

H.4.a.(5)(a)[6l  On  alternating  years, 
starting  with  2003,  up  to  two  staff 
members  to  participate  in  the  National 
Cancer  Conference  in  Atlanta  (5  days). 

Page  19943,  third  column,  section 
"I.l.  Eligible  Applicants",  third 
paragraph,  add  the  following  sentences: 
"However,  after  five  consecutive  years 
of  NPCR  funding  as  planning, 
applicants  are  expected  to  have 
achieved  progress  toward  the 
Enhancement  level  of  operations.  If 
applicants  have  not  been  able  to  achieve 
this  level  of  progress  toward  meeting 
NPCR  standards,  they  may  wish  to 
designate  another  organization  to 
operate  the  State  or  Territory's  cancer 
registry." 

Page  19943,  third  column,  section 
"1.2.  Availability  of  Funds",  delete  all 
specific  dollar  amounts  listed.  New 
dollar  amounts  will  be  published  in  the 
annual  open  season  announcement. 

Page  19944,  first  column,  first 
paragraph,  delete  the  phrase  "*  *  * 
original  five  year  project  period."  and 
replace  it  with  "*  *   *  original  project 
period." 

Page  19944,  third  column,  section 
"I.3.a.(l)"  contains  a  note.  After  the  first 
sentence  in  the  notation,  add  the 
sentence  "Benign  brain-related  tumors 
will  be  included  in  the  required  data 
collection  set  for  cases  diagnosed  on  or 
after  January  1,  2004." 

Page  19944,  third  column,  and  Page 
19945,  first  column,  section  "I.3.a.(2) 
Collect  all  required  data  items.",  delete 
the  first  paragraph  and  replace  with  "A 
complete  listing  of  required  and 
supplementary/reconunended  data  to  be 
collected  or  derived  for  invasive  and  in- 
situ  cancers  diagnosed  on  or  after 
January  1,  2003  can  be  found  in 
NAACCR  Standards  for  Cancer 
Registries,  Volume  II  Data  Standards 
and  Data  Dictionary,  Chapter  IX; 
Required  Status  Table." 

Page  19945,  first  column,  section 
"I.3.a.(5)",  second  sentence,  add  the 
word  "demonstrated",  so  that  the 
sentence  reads  "Performance  will  be 
measured  by  the  extent  to  which  the 
program  has  documented  and 
demonstrated  their  ability  to  store 
required  data." 

Page  19945,  second  column,  section 
"I.3.a.(ll)",  second  paragraph,  delete 
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the  first  sentence  and  replace  with 
"Annually  hnk  registry  files  with  those 
of  the  State's  NBCCEDP." 

Page  19946,  second  colunm,  section 
"I.4.a.(4)(c)[ll",  after  the  first  sentence, 
add  "In  addition,  please  include  a 
listing  of  any  NPCR  required  data  items 
that  are  not  ciurently  being  collected. 
For  each  item  not  being  collected, 
include  an  explanation  of  why  it  is  not 
being  collected." 

Page  19946,  second  column,  section 
'I.4.a.(4)(c)[2]",  delete  the  first  sentence. 

Page  19946,  second  colunui,  section 
i.4.a.(4)(c)l3]",  last  sentence,  delete 
'quarter  for  applicants  currently  funded 
3y  NPCR.",  and  replace  with  "year  from 
the  assessment  of  the  NPCRCSS  data 
submission." 

Page  19946,  second  column,  section 
"I.4.a.(4){c)[4]",  first  sentence,  add  the 
phrase  "if  available"  so  that  the 
sentence  reads,  "An  assessment  of  the 
quality  of  data  for  diagnosis  years  1995 
through  2001,  if  available,  and  a 
description  of  the  method  for  measuring 
specific  quality  indicators." 

Page  19946,  third  colunm,  section 
"I.4.a.(4)(d)",  after  the  first  sentence, 
add  the  sentence  "(Note:  Inclusion  of  an 
annual  report  will  not  be  counted 
against  the  20  page  limit  for 
appendices.)" 

Page  19947,  first  column,  section 
"I.4.a.(5){a)",  after  the  first  sentence, 
add  the  sentence  "A  copy  of  the 
organizational  chart  indicating  the 
placement  of  the  proposed  program, 
abbreviated  (one  page)  resumes  for  the 
designated  staff,  and  job  descriptions  for 
the  proposed  staff  should  be  included  in 
the  application  as  an  appendix." 

Page  19947,  first  column,  section 
"I.4.a.(5)(d)",  delete  the  second 
sentence. 

Page  19947,  third  column,  section 
"I.4.a.(9)(a)",  add  the  following  phrase 
to  the  end  of  the  sentence,  "to  be 
achieved  with  the  requested  funding." 

Page  19947,  third  column,  section 
"I.4.a.(9)(e)",  delete  the  phrase"*   *   * 
responsible  for  activities."  and  replace  it 
with"*   *   *  responsible  for  each 
activity." 

Page  19947,  third  column,  section 
"I.4.a.(9)(i)(l)",  delete  the  sentence  "  If 
appropriate,  the  plan  may  include 
improving  the  completeness  or  quality 
of  past  years  *  *  *" 

Page  19948,  first  column,  section 
"I.4.a.(10)(b)[3]",  delete  the  first 
sentence  and  replace  with  "Travel  funds 
for  up  to  two  persons  to  make  one,  two- 
day,  trip  to  Atlanta,  GA  for  a  reverse  site 
visit." 

Page  19948,  second  colunm,  section 
"1.5. a.",  in  the  header,  correct  the 
spelling  of  the  word  "Requirements." 


Page  19948,  second  column,  section 
"I.5.a.(l)",  correct  the  third  sentence  to 
read  "Cumulative  data  will  be  requested 
from  the  reference  year  to  12  months 
past  the  close  of  the  most  recent 
diagnosis  year." 

Page  19948,  second  column,  section 
"I.5.a.(2)",  second  paragraph,  first 
sentence,  delete"*   *  *  NPCR's 
Planning  Program's  attainment  of  goals 
*   *  *"  and  replace  with  "  *  *  *  an 
NPCR  Planning  Program's  attainriient  of 
goals  *   *   *" 

Page  19948,  second  column,  section 
"I.5.a  (2)(b)",  second  paragraph,  delete 
the  third  sentence  and  replace  with 
"Applications  must  be  received  by 
February  28  of  the  fiscal  year  in  which 
the  applicant  wishes  to  be  considered 
for  Enhancement  funding." 

Page  19949,  second  column,  section 
"J.l.a.(3)",  first  sentence.  Delete  this 
sentence. 

Page  19949,  second  column,  section 
"J.l.a.(4){b)  NBCCEDP:",  delete  the 
sentence  and  replace  with  "An  example 
that  demonstrates  the  impact  of  the 
NBCCEDP,  and  updated  list  of  the 
screening  and  diagnostic  procedures 
paid  for  by  the  program,  the  amount 
paid  and  the  maximum  amoimt  allowed 
by  Medicare  within^the  State.  Also 
include  an  updated  letter  of  assiuance 
regarding  Medicaid  coverage  for  CBE, 
screening  mammograms.  Pap  smears 
and  pelvic  exams." 

Page  19949,  second  column,  section 
"J.l.a.(4)(b)  NPCR:",  correct 
typographical  error  in  section  title. 
Section  title  should  read  "J.l.a.(4)(c) 
NPCR:"  Before  the  first  sentence  in  this 
section,  add  the  sentence  "A  hard  copy 
of  the  State's  most  recent  annual  report 
on  cancer  incidence  is  required." 

Page  19950,  first  column,  first 
paragraph,  add  the  sentence  "Updated 
contact  information  and  appendices  will 
be  published  annually  in  the  open 
season  aimouncement." 

Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  02-3,3073  Filed  12-31-02;  8:45  ami 

BILLING  CODE  4163-18-P 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-0109] 

Agency  information  Coilection 
Activities;  Announcement  of  0MB 
Approvai;  Dissemination  of 
information  on  Unapproved/New  Uses 
for  Marlceted  Drugs,  Biologies,  and 
Devices 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. ' 

SUIMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Dissemination  of  Information  on 
Unapproved/New  Uses  for  Marketed 
Drugs,  Biologies,  and  Devices"  has  been 
approved  by  the  Office  of  Management 
and  Budget  {OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-=827-J482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  16,  2002 
(67  FR  58429),  the  agency  announced 
that  thepr^i^ed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  section  3507  of  the 
PRA  (44  U.SiC-  3507).  An  agency  may 
not  conduct  or  sponsor  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0390.  The 
approval  expires  on  November  30,  2005. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gQv/ 
ohrms/dockets. 

Dated:  December  26.  2002. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
|FR  Doc.  02-33138  Filed  12-31-02;  8:45  am) 
BILUNG  CODE  4160-01-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02rM)308] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Current  Good  Manufacturing 
Practices  and  Related  Regulations  for 
Blood  and  Blood  Components;  and 
"Looktiack"  Requirements 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Current  Good  Manufacturing  Practices 
and  Related  Regulations  for  Blood  and 
Blood  Components;  and  'Lookback' 
Requirements"  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
JoimaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
{HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  8,  2002  (67 
FR  62727),  the  agency  annoonced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  teview  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0116.  The 
approval  expires  on  November  30,  2005. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  December  26,  2002. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

(PR  Doe.  02-33139  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0518] 

Preparation  for  International 
Conference  on  Harmonisation 
Meetings  In  Tokyo,  Japan,  Including 
Progress  on  Implementation  of  the 
Common  Technical  Document  and 
Update  on  New  Topics 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  is  announcing  the 
following  meeting:  "Preparation  for  ICH 
Meetings  in  Tokyo,  Japan,  February  3 
through  6,  2003,  Including  Progress  on 
Implementation  of  the  Common 
Technical  Document  (CTD)  and  Update 
on  New  Topics"  to  solicit  information 
and  receive  comments  on  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  the  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH) 
as  well  as  the  upcoming  meetings  in 
Tokyo,  Japan.  The  purpose  of  the 
meeting  is  to  solicit  public  input  prior 
to  the  next  Steering  Committee  and 
Expert  Working  Group  meetings  in 
Tokyo,  Japan,  February  2003,  at  which 
discussion  of  the  CTD  and  the  future  of 
ICH  will  continue. 

Date  and  Time:  The  meeting  will  be 
held  on  January  21,  2003,  from  10:30 
a.m.  to  2  p.m.  Submit  registration 
material  by  January  14,  2003. 

Location:  The  meeting  will  be  held  at 
5630  Fishers  Lane,  rm.  1066,  Rockville, 
MD  20875. 

Contact  Person:  Kimberly  L.  Topper, 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5630  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7001, 
FAX  301-827-6801,  e-mail: 
Topperk@cder.  fda.gov . 

• 

SUPPLEMENTARY  INFORMATION:  The  ICH 
was  established  in  1990  as  a  joint 
regulatory/industry  project  to  improve, 
through  harmonization,  the  efficiency  of 
the  process  for  developing  and 
registering  new  medicinal  products  in 
Europe,  Japan,  and  the  United  States 
without  compromising  the  regulatory 
obligations  of  safety  and  effectiveness. 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 


harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procediu-es  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  medical  product 
development  among  regulatory 
agencies.  ICH  was  organized  to  provide 
an  opportunity  for  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  ICH  is  concerned  with 
harmonization  among  three  regions:  The 
European  Union,  Japan,  the  United 
States.  The  six  ICH  sponsors  are  the 
European  Commission,  the  European 
Federation  of  Pharmaceutical  Industries 
Associations,  the  Japanese  Ministry  of 
Health,  Labor  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research,  FDA,  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 
The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  representatives  of  the 
observers:  WHO,  Health  Canada  and  the 
European  Free  Trade  Area.  The  ICH 
process  has  achieved  significant 
harmonization  of  the  technical 
requirements  for  the  approval  of 
pharmaceuticals  for  human  use  in  the 
three  ICH  regions. 

The  current  ICH  process  and  structure 
can  be  found  at  the  following  Web  site: 
http://www.ich.org. 

Registration  ana  Requests  for  Oral 
Presentations:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
liumber),  and  written  material  and 
requests  to  make  oral  presentations,  to 
the  contact  person  by  January  14,  2003. 

Interested  persons  may  present  data, 
information,  or  views  orally  or  in 
writing,  on  issues  pending  at  the  public 
meeting.  Oral  presentations  from  the 
public  will  be  scheduled  between 
approximately  11:30  a.m.  and  1  p.m. 
Time  allotted  for  oral  presentations  may 
be  limited  to  10  minutes.  Those  desiring 
to  make  oral  presentations  should  notify 
the  contact  person  by  January  14,  2003, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  which  to  present,  the 
names  amd  addresses,  phone  number, 
fax,  and  e-mail  of  proposed  participants, 
and  an  indication  of  the  approximate 
time  requested  to  make  their 
presentation. 
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If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Kimberly  L.  Topper  at  least  7  days  in 
advance. 

Agenda:  The  agenda  for  the  public 
meeting  will  be  made  available  on 
January  14,  2003,  at  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852, 
under  docket  niunber  02N-0518. 

Transcripts:  Transcripts  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
{HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 

Dated:  December  26,  2002. 
Margaret  Nf.  Dotzel, 

Assistant  Commissioner  for  Policy. 

[PR  Doc.  02-33075  Filed  12-31-03;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Health  Professions  and  Nurse 
Education  Special  Emphasis  Panel; 
Notice  of  Partially  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Health 
Professions  and  Nurse  Education 
Special  Emphasis  Panel  meetings  by 
teleconference.  The  meetings  will  be 
partially  closed  to  the  public.  The 
public  can  join  the  open  session  of  the 
meetings  in  person  at  the  address  listed 
below.  The  closed  session  of  the 
meetings  is  in  accordance  with  the 
provision  set  forth  in  section 
552(b)(c)(6),  Title  5  U.S.C,  and  the 
Determination  by  the  Associate 
Administrator  for  Management  and 
Program  Support,  Health  Resources  and 
Services  Administration,  pursuant  to 
Pub.  L.  92-463. 

Name:  Field  Experience  in  Public  Health    . 
Nursing  in  State  and  Local  Health 
Departments  for  Baccalaureate  Nursing 
Students  (Section  831  D52). 

Date  and  Time:  January  6-10,  2003.; 
January  13-15,  2003. 

Place:  DHHS,  Parklawn  Building,  5600 
Fishers  Lane,  Room  llA-33,  Rockville,  MD 
^  20857. 

Open  on;  January  6,  2003,  12  p.m.  to  1  p.m. 

Closed  on:  January  6-10,  2003, 1  p.m.  to 
>  p.m.;  January  13-15,  2003,  1  p.m.  to  6  p.m. 

Name:  Basic  Nurse  Education  and  Practice: 
^riatric  Nursing  Knowledge  and 


Experiences  in  Long  Term  Care  Facilities  for 
Nursing  Students  (Section  831  D53). 

Date  and  Time:  January  6-8,  2003. 

Place:  DHHS,  Parklawn  Building,  5600 
Fishers  Lane,  Room  llA-33,  Rockville,  MD 
20857. 

Open  on:  January  6,  2003, 11  a.m.  to  12 
p.m. 

Closed  on:  January  6,  2003,  12  a.m.  to  6 
p.m.;  January  7-8,  2003, 12  p.m.  to  6  p.m. 

Purpose:  The  Health  Professions  and  Nurse 
Education  Special  Emphasis  Panel  shall 
advise  the  Associate  Administrator  for  Health 
Professions  on  the  technical  merit  of  grants 
to  improve  the  training,  distribution, 
utilization,  and  quality  of  personnel  required 
to  staff  the  Nation's  health  care  delivery 
system. 

Agenda:  The  open  portion  of  each  meeting 
will  cover  introductions,  opening  remarks, 
housekeeping  details,  and  an  orientation  to 
the  review  process.  The  closed  portion  of 
each  meeting  will  involve  the  review, 
discussion,  and  evaluation  of  grant 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

For  Further  Information  Contact:  Anyone 
wishing  to  obtain  a  roster  of  members  or 
other  relevant  information  should  write  or 
contact  Ms.  Wilma  Johnson,  Acting  Director, 
Office  of  Peer  Review,  Bureau  of  Health 
Professions,  Parklawn  Building,  Room  llA- 
33,  5600  Fishers  Lane,  Rockville,  Maryland 
20857,  telephone  (301)  443-6339. 

Dated:  December  26,  2002. 
Jon  L.  Nelson, 

Associate  Administrator  for  Management  and 
Program  Support. 

[FR  Doc.  02-33078  Filed  12-31-02;  8:45  am] 
BILUNG  CODE  4165-1S-4> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability.  Final  Restoration 
Plan  and  Environmental  Assessntent 

agency:  U.S.  Fish  and  Wildlife  Service, 
U.S.  Department  of  the  Interior. 
ACTION:  Notice  of  availability. 

summary:  The  U.S.  Fish  &  WildUfe 
Service  (Service),  on  behalf  of  the  U.S. 
Department  of  the  Interior  (DOI),  as  a 
Natural  Resoiuce  Trustee  (Trustee), 
aimounces  the  release  of  the  Final 
Restoration  Plan  and  Environmental 
Assessment  (RP/EA)  for  the  Charles 
George  Land  Reclamation  Trust 
Superfund  Site  in  Tyngsborough, 
Massachusetts.  The  Final  RP/EA 
describes  the  Trustees'  selected  action 
to  restore  natural  resources  injured  as  a 
result  of  chemical  contamination  at  the 
Charles  George  Landfill. 
ADDRESSES:  Requests  for  copies  of  the 
Final  RP/EA  may  be  made  to:  Laura 
Eaton-Poole,  U.S.  Fish  and  Wildlife 
Service,  New  England  Field  Office  c/o 


Great  Meadows  National  Wildlife 
Refuge,  Weir  Hill  Road,  Sudbury. 
Massachusetts  01776.  Copies  are  also 
available  on  the  Internet  at:  http:// 
greatmeadows.fws.gov/ 
charIesgeorge.html. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  ■■ 

Laura  Eaton-Poole,  U.S.  Fish  and 
Wildlife  Service,  New  England  Field 
Office  c/o  Great  Meadows  National 
Wildlife  Rehige.  Weir  Hill  Road. 
Sudbury,  Massachusetts  01776. 
Interested  parties  may  also  call  978- 
443—4661,  extension  17,  or  send  e-mail 
to  Laura__Eaton@fws.gov  for  further 
information. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Comprehensive 
Enviroiunental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980  as  amended, 
commonly  known  as  Superfund,  (42 
U.S.C.  9601  etseq.).  "*  •  *  [Trustees] 
may  assess  damages  to  natural  resources 
resulting  from  a  dischcirge  of  oil  or  a 
release  of  a  hazardous  substance  *  *   * 
and  may  seek  to  recover  those 
damages."  Natiual  resource  damage 
assessments  are  separate  from  the 
cleanup  actions  undertaken  at  a 
hazardous  waste  site,  and  provide  a 
process  whereby  the  Trustees  can 
determine  the  proper  compensation  to 
the  public  for  injiu7  to  nattual 
resources. 

Three  natuiral  resoiuce  trustees  settled 
with  the  Potentially  Responsible  Parties 
for  injuries  to  natural  resources  due  to 
releases  of  hazardous  substances  from 
the  Charles  George  Landfill  Superfund 
Site:  DOI  recovered  $299,916  for  . 
injuries  to  migratory  birds  that  use 
wetlands;  National  Oceanic 
Atmospheric  Administration  recovered 
$134,624  for  potential  injuries  to 
anadromous  and  catadromous  fish  in 
the  Merrimack  River;  and  the 
Commonwealth  of  Massachusetts 
recovered  $918,900  for  injuries  to 
wetlands  and  groundwater.  The  total 
recovery  of  damages  and  future 
oversight  expenses  for  all  the  Trustees 
was  $1,353,440.  The  three  Trustees 
signed  a  memorandum  of  Agreement      • 
(MOA)  in  recognition  of  the  common 
interests  to  restore,  replace  and/or 
acquire  the  equivalent  natural  resources 
which  were  injured,  destroyed,  or  lost 
by  the  releases  of  hazardous  substances. 
The  MOA  provides  a  framework  for  the 
development  of  a  Trustee  Council  that 
cooperatively  develops  and  implements 
a  Restoration  Plan. 

The  Final  RP/EA  is  being  released  in 
accordance  with  Section  lll(i)  of 
CERCLA,  42  U.S.C.  9611(i)  and  the 
National  Environmental  Policy  Act 
(NEPA).  The  Final  RP/EA  describes  a 
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number  of  natural  resoiuce  restoration, 
acquisition,  and  protection  alternatives 
identified  by  the  Charles  George  natural 
Resources  Trustee  Council  (Trustee 
Coimcil),  and  evaluates  each  of  the 
possible  alternatives  based  on  all 
relevant  consideration.  The  Trustee 
Council's  Preferred  Alternative  has 
three  parts:  (1)  The  settlement  funds 
will  be  used  to  protect  properties 
adjacent  to  or  near  the  areas  of  impact; 
(2)  the  settlement  funds  will  be  used  to 
contribute  to  the  anadromous  fish 
restoration  effort  in  the  Merrimack  River 
Watershed  through  the  funding  of 
stocking  and  monitoring  of  herring  in 
the  Concord  River  in  Massachusetts, 
and  contributing  to  the  funding  of  the 
construction  of  a  fish  ladder  at  a  dam  on 
the  Concord  River  which  is  an 
impediment  to  upstream  migration  of 
migratory  fish;  and  (3)  pending 
engineering  estimates  that  determine 
that  the  work  is  cost-effective,  the  Upper 
Flint  Pond  Dam  will  be  repaired  to 
prevent  migration  of  contaminated 
sediments  into  the  Merrimack  River. 
Details  regarding  the  proposed  projects 
are  contained  in  the  Final  RP/EA. 

The  Final  Revised  Procedures  for  the 
DOI  in  implementing  the  NEPA  were 
published  in  the  Federal  Register  on 
January  16, 1997.  Under  those 
procedures,  the  DOI  has  determined  that 
the  Preferred  Alternative  will  not  have 
significant  environmental  effects  as 
described  in  the  Draft  RP/EA  an  the 
attached  Finding  of  No  Significant 
Impact  statement.  Accordingly,  the 
Preferred  Alternative  descrihed  in  the 
draft  RP/EA  will  not  require  preparation 
of  an  Environmental  Impact  Statement. 

Author:  The  primary  author  of  this 
notice  is  Laura  Eaton-Poole,  U.S.  Fish 
and  Wildlife  Service,  New  England 
Field  Office,  c/o  Great  Meadows 
National  Wildlife  Refuge,  Weir  Hill 
Road,  Sudbury,  Massachusetts  01776. 

Authority:  The  authority  for  this  action  is 
the  Comprehensive  Environmental  response, 
Compensation,  and  Liability- Act  (CERCLA) 
of  1980  as  amended,  commonly  known  as 
Superfund,  (42  U.S.C.  9601  et  seq.). 

Dated.  October  18,  2002. 
Mamie  A.  Parker,  ' 

Regional  Director,  Region  5,  U.S.  Fish  and 

Wildlife  Service. 

(FR  Doc.  02-32257  Filed  12-31-02;  8:45  am] 

BILLING  CODE  4310-5S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Notice  of  Availability  for  Public 
Comment  of  the  Draft  Decision  on 
Implementation  of  Section  3406(bK2) 
of  the  Central  Valley  Project 
Improvement  Act  (CVPIA)  (Hereinafter 
Draft  (bK2)  Decision),  Central  Valley 
Project  (CVP),  California 

agency:  Bureau  of  Reclamation  and 

Fish  and  Wildlife  Service,  Department 

of  the  Interior. 

ACTION:  Notice  of  Availability  for  public 

comment. 

summary:  CVPIA  Section  3406(b)(2) 
authorized  and  directed  the  Secretary  to 
dedicate  and  manage  annually  eight 
hundred  thousand  (800,000)  acre-feet  of 
Central  Valley  Project  yield  for  the 
primary  purpose  of  implementing  the 
fish,  wildlife,  and  habitat  restoration 
purposes  and  measiues  authorized  by 
CVPIA;  to  assist  the  State  of  Cahfomia 
in  its  efforts  to  protect  the  waters  of  the 
San  Francisco  Bay/Sacramento  San 
Joaquin  Delta  Estuary;  and  to  help  to 
meet  such  obligations  as  may  be  legally 
imposed  upon  the  Central  Valley  Project 
under  State  or  Federal  law  following  the 
date  of  enactment  of  CVPIA,  including 
but  not  limited  to  additional  obligations 
under  the  Federal  Endangered  Species 
Act. 

The  U.S.  Department  of  the  Interior 
through  the  U.S.  Bureau  of  Reclamation 
(Reclamation)  and  the  U.S.  Fish  and 
Wildlife  Service  has  developed  the  Draft 
(b)(2)  Decision  to  implement  CVPIA 

Section  3406(b)(2).  Public  comment 
on  the  Draft  (b)(2)  Decision  is  invited  at 
this  time. 

DATES:  Submit  written  comments  on  the 
Draft  (b)(2)  Decision  on  or  before 
February  3,  2003. 

ADDRESSES:  Copies  of  the  Draft  (b)(2) 
Decision  may  be  retrieved  from  the  Web 
site  at  http://www.mp.usbr.gov/cvpia/ 
3406b2/index.html.  Copies  may  also  be 
requested  by  contacting  Lynnette  Wirth 
at  (916)  978-5102  or  via  her  email 
address  Iwirth@mp.usbr.gov,  or  by 
writing  her  at  the  below  address. 

Written  comments  on  the  Draft  (b)(2) 
Decision  should  be  addressed  to  the 
Bureau  of  Reclamation,  Attention: 
Lynnette  Wirth,  MP-140,  2800  Cottage 
Way,  Sacramento,  CA  95825. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  please  contact 
Lynnette  Wirth  at  (916)  978-5102,  or  e- 
mail  lwirth@mp.usbr.gov. 
SUPPLEMENTARY  INFORMATION:  We  are 
inviting  the  public  to  conunent  on 
Interior's  Draft  (b)(2)  Decision.  Interior 
has  been  dedicating  and  managing  water 


pursuant  to  Section  3406(b)(2) 
beginning  in  1993,  the  first  water  year 
following  passage  of  the  CVPIA.  Since 
enactment  of  the  statute.  Interior  has 
pursued  ways  to  utilize  (b)(2)  water  in 
conjunction  with  reoperation  emd  water 
acquisitions  to  meet  the  goals  of  the 
CVPIA.  Through  this  decision.  Interior 
seeks  to  exercise  Secretarial  discretion 
to  implement  Section  3406(b)(2)  in 
accordance  with  the  language  of  CVPIA, 
the  intent  of  Congress,  as  well  as  to 
make  this  decision  consistent  with  the 
rulings  of  the  District  Court  in  San  Luis 
&■  Delta  Mendota  Water  Authority,  et  al 
V.  United  States.  (CIV  F  97-6140  OWW 
DLB)  ((b)(2)  litigation).  This  decision 
incorporates  peuts  of  the  October  5, 
1999,  Final  Decision  upheld  by  the 
District  Court,  modifies  others  and  adds 
new  components.  The  intent  of  these 
changes  is  to  simplify  and  clarify  the 
accounting  process  for  (b)(2)  uses  and  to 
integrate  its  dedication  and  management 
with  CVP  operations  for  other  CVP 
purposes. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  and  we 
will  honor  such  requests  to  the  extent 
allowed  by  law.  There  also  may  be 
circumstances  in  which  we  would  ^ 

withhold  a  respondent's  identity  from 
public  disclosure,  as  allowed  by  law.  If 
you  wish  Interior  to  withhold  your 
name  and/ or  address,  you  must  state 
this  prominently  at  the  begiiming  of 
your  conunents.  We  will  make  all 
submissions  from  org^izations  or 
businesses,  and  fi-om  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  December  12,  2002. 
Kirk  C.  Rodgers. 

Regional  Director,  Mid-Pacific  Region. 

[FR  Doc.  02-33111  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  4310-M^t-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 
("CERCLA") 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Aerosystems,  et  al,  Civ.  No.  89-1780 
(D.N.J.),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
New  Jersey  on  December  10,  2002 
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("Consent  Decree").  The  Consent  Decree 
resolves  the  liability  of  all  of  the 
defendants,  against  whom  the  United 
States  asserted  a  claim  on  behalf  of  the 
United  States  Environmental  Protection 
Agency  ("EPA")  under  sections  106  and 
107(a)  of  the  Comprehensive 
Environmental  Response, 
Compresentation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C.  9606 
and  9607(a),  and  the  New  Jersey 
Uniform  Fraudulent  Transfer  Act,  N.J.S. 
§§  25:2-20  et  seq  for  injunctive  relief 
and  recovery  of  costs  incurred  by  the 
United  States  in  connection  with  the 
Metaltec/Aerosystems  Superfund  Site, 

rtocated  in  Franklin,  Pfew  Jersey. 
This  is  an  ability  to  pay  settlement 
based  upon  expert  review  of  financial 
documentation  provided  to  the  United 
States  by  the  defendants.  This 
settlement  calls  for  the  liquidation  of 
the  Superfund  Site  property,  in  addition 
to  an  up-front  cash  payment  to  the 
United  States  of  $60,000.00  and  an 
additional  $480,000.00  in  installment 
payments  over  the  next  five  years.  These 
funds  will  be  deposited  into  a  special 
account  to  pay  for  response  activities  at 
the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  PO  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Aerosystems,  et  ai,  DOJ  Ref. 
#90-11-3-416. 

j  j   The  proposed  Consent  Decree  may  be 
'  examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of  New 
Jersey,  502  Federal  Building,  970  Broad 
Street  (contact  Assistant  United  States 
Attorney  Susan  Cassell);  and  the  Region 
II  Office  of  the  Environmental 
Protection  Agency,  290  Broadway,  New 
York,  New  York  10007-1866  (contact 
Assistant  Regional  Counsel,  Amelia 
Wagner).  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  by  mail 
from  the  Consent  Decree  Library,  PO 
Box  7611.  Washington,  DC  20044-7611 
or  by  faxing  a  request  to  Tonia 
Fleetwood,  fax  no.  (202)  514-0097, 
phone  confirmation  number  (202)  514- 
1547.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $10.00  (25  cents 
per  page  reproduction  costs)  for  the 


Consent  Decree,  payable  to  the  U.S. 
Treasmy. 

Ronald  Gluck, 

Assistant  Section  Cl\ief,  Environmental 
EnfoTvement  Section,  Environment  and 
Natural  Resources  Division. 

(PR  Doc.  02-33082  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  4410-1 5-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree; 
National  Marine  Sanctuaries  Act 

Notice  is  hereby  given  that  the  United 
States,  on  behalf  of  the  United  States 
District  Court  for  the  Southern  District 
of  Florida,  in  United  States  v.  Great 
Lakes  Dredge  and  Dock  Company,  Civil 
Action  No.  97-2510,  consolidated  with 
97-10075.  on  December  4,  2002.  This 
Consent  Decree  resolves  the  claims  of 
the  United  States  against  Great  Lakes 
Dredge  and  Dock  Company  ("Great 
Lakes"),  pinsuant  to  the  National 
Marine  Sanctuaries  Act,  16  U.S.C.  1431, 
et  seq.  The  Consent  Decree  concerns  the 
groimding  of  a  vessel  owned  by  Coastal 
Marine  Towing  and  the  dragging  of  a 
dredge  pipe  for  13  miles  through  the 
Florida  Keys  National  Marine  Sanctuary 
west  of  Marathon,  Florida. 

The  Consent  Decree  provides  that 
Great  Lakes  will  purchase  an  annuity 
from  Allstate  Life  Insiuance  Company 
("Allstate")  which  will  provide  for  the 
payment  of  $969,000  to  the  National 
Oceanic  and  Atmospheric 
Administration  ("NOAA")  over  a  period 
of  five  years  fi-om  December  16,  2002. 
The  funds  will  be  used  by  NOAA  to 
repay  damage  assessment  costs, 
compensatory  or  loss  use  values,  and  for 
the  primary  on-site  restoration  of  the 
grounding  site.  The  Consent  Decree 
further  provides  that  the  United  States 
covenants  not  to  bring  a  civil  action  or 
take  administrative  action  against  Great 
Lakes  pursuant  to  the  NMSA  for 
violations  of  the  Act  alleged  in  the 
Amended  Complaint. 

The  Department  of  Justice  will 
receive,  for  a  period  of  30  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Great  Lakes  Dredge 
and  Dock  Company,  DOJ  #90-11-3- 
1636. 

The  proposed  Consent  Decree  may  be 
examined  at  the  United  States 
Attorney's  Office,  Southern  District  of 
Florida,  99  NE.  4th  St.,  Suite  328, 
Miami,  FL  33132.  A  copy  of  the 


proposed  Consent  Decree  may  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044.  In 
requesting  a  copy,  please  refer  to  the 
reference  number  given  above  and 
enclose  a  check  in  the  amount  of  $8.50 
(25  cents  per  page  reproduction  costs),  • 
payable  to  the  Consent  Decree  Library. 

Ellen  M .  Mahan, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
(FR  Doc.  02-33080  Filed  12-31-02;  8:45  am] 

BILUtMj  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settlement 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  Amended 

Notice  is  hereby  given  that  a  proposed 
Settlement  Agreement,  with  respect  to  a 
Proof  of  Claim  filed  by  the  United  States 
in  In  re  Irving  Tanning  Co..  Case  No.  01- 
10586  (Bankr.  D.  Me.),  was  lodged  on 
December  17,  2002,  with  the  United 
States  Bankruptcy  Court  for  the  District 
of  Maine.  The  proposed  Settlement 
Agreement  resolves  claims  of  the  United 
States  against  Irving  Tanning  Company 
("Irving")  at  the  Peter  Cooper  Landfill 
Site  located  in  the  Village  of  Gowanda, 
New  York  and  at  the  Peter  Cooper 
(Markhams)  Site  located  in  Dayton,  New 
York,  under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
("CERCLA '),  42  U.S.C.  9601  et  seq.  The 
Settlement  Agreement  includes  a 
covenant  not  to  sue  by  the  United  States 
under  sections  106  and  107  of  CERCLA, 
42  U.S.C.  9606  and  9607. 

Under  the  proposed  Settlement 
Agreement,  the  Proof  of  Claim  filed  by 
the  United  States  on  March  15,  2002, 
will  be  treated  as  an  allowed  unsecured 
claim  in  the  amount  of  $140,000.  The 
Settlement  Agreement  provides  that  this 
allowed  claim  will  be  paid  in 
accordance  with  the  treatment  of  Class 
7  claims  pursuant  to  the  Plan  of 
Reorganization  approved  by  the 
Bankruptcy  Court  on  August  13.  2002. 
The  amount  of  the  dividend  to  be  paid 
with  respect  to  this  allowed  claim  will 
depend  upon  the  total  amount  of 
allowed  unsecured  claims  and  the  total 
amount  of  money  available  to  the 
unsecured  creditors. 

The  Department  of  Justice  will 
receive,  for  a  period  of  up  to  thirty  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Settlement  Agreement.  Any  comments 
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should  be  addressed  to  Donald  G. 
Frankel,  Trial  Attorney,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  One  Gateway 
Center,  Suite  616.  Newton, 
Massachusetts  02458  and  should  refer  to 
In  re  Irving  Tanning  Co.,  D.J.  Ref.  #90- 
11-2-06887/3. 

The  proposed  Settlement  Agreement 
may  be  examined  at  EPA  Region  2,  290 
Broadway,  New  York,  NY  10007-1866 
(contact  George  Shanahan,  212-637- 
3171).  A  copy  of  the  Settlement 
Agreement  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax 
no.  (202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $2.50  (25  cents  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury. 

Ronald  G.  Gluck. 

Assistant  Section  Chief,  Environmental 
Enforcement  Sectfon.  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-3308.3  Filed  12-31-02;  8:45  am) 

BILUNG  CODE  4410-15-M 


DEPARTME^f^  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Under  28  CFR  50.7  and  42  U.S.C. 
9622(d),  notice  is  hereby  given  that  on 
December  19,  2002,  a  proposed  Consent 
Decree  ("Consent  Decree")  in  United 
States  V.  NL  Industries,  Inc.  et  ai,  Civil 
Action  No.  91-CV-578-JLF,  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Illinois. 

The  United  States  filed  the  above- 
referenced  civil  action  under  sections 
106  and  107  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act,  as  amended 
("CERCLA"),  against  NL  Industries,  Inc. 
("NL")  and  others  in  1991.  The 
complaint  seeks  injunctive  relief  to 
compel  defendants  to  perform  remedial 
actions  at  the  NL  Industries/Taracorp 
Superfund  Site,  as  well  as  civil 
penalties  and  punitive  damages  for 
failure  to  comply  with  a  1990 
administrative  order  issued  pursuant  to 
section  106  of  CERCLA.  In  addition,  the 
complaint  seeks  to  recover  response 
costs  incurred  by  the  United  States  in 
connection  with  the  Site. 

Under  the  proposed  consent  decree. 
In  additon.  NL  will  pay  $29.78  million 
to  the  Superfund  within  30  days  of 


entry  of  the  consent  decree.  In  addition, 
NL  will  pay  up  to  an  additional 
$710,000  to  the  Superfund,  depending 
on  the  outcome  of  an  audit  of  certain 
response  costs  relating  to  the  Site. 
Finally,  the  proposed  consent  decree 
requires  NL  to  pay  a  penalty  of  $1 
million  for  failure  to  comply  with  the 
1990  administrative  order.  Because 
another  group  of  potentially  responsible 
parties  ronmiitted  to  complete  the 
implementation  of  remedial  action  at 
the  Site,  the  proposed  consent  decree 
does  not  include  any  requirements  for 
NL  to  perform  remedial  action. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  v.  NL 
Industries.  Inc.,  et  ai.  D.J.  Ref.  90-11- 
3-608  A... 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Nine  Executive  Drive. 
Fairview  Heights,  Illinois  62208-1344, 
and  at  U.S.  EPA  Region  5,  77  West 
Jackson  Boulevard.  Chicago,  IL  60604.  A 
copy  of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  PO  Box  7611,  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611  or  by  faxing  a  request  to 
Tonia  Fleetwood,  fax  no.  (202)  514- 
0097.  phone  confirmation  number  (202) 
514-1547.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $8.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

William  D.  Brighton, 

Assistant  Chief,  Envimnmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-33084  Filed  12-31-02;  8:45  am] 

BILLING  CODE  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Stipulation  and 
Order  of  Judgment  Under  the  Clean  Air 
Act 

Notice  is  hereby  given  that  on 
December  12,  2002,  a  proposed 
Stipulation  and  Order  for  Judgment, 
(Stipulation)  in  United  States  v.  Sierra 
Rock,  et  ai,  Civil  Action  No.  S-00-2117 
GEB  DAD  was  lodged  with  the  United 
States  District  Court  for  the  Ejistem 
District  of  California. 

In  this  action  the  United  States  sought 
civil  penalties  and  injunctive  relief  for 
violation  of  the  Clean  Air  Act  against 


Defendants  Sierra  Rock,  and  Loring  and 
Thelma  Brunius  as  owners  and 
operators  of  the  Weber  Creek  Quarry, 
located  in  El  Dorado  County,  California. 
The  complaint  alleges  that  defendants 
are  liable  for  violating  section  114(a)(1), 
and  (3),  and  113  (b)(1)  of  the  Clean  Air 
Act  and  the  California  State 
Implementation  Plan  (California  SIP)  by 
failing  to  adequately  respond  to  an 
Administrative  Order  requfring 
compliance  with  an  Information 
Request,  and  for  violating  numerous 
provisions  of  the  California  SIP  and 
defendants'  operating  permits, 
especially  as  they  relate  to  the  duty  to 
control  and  suppr9?s  dust  during  quarry 
operations.  Pursuant  to  the  Stipulation 
between  the  parties.  Defendants  agree  to 
pay  a  civil  penalty  of  $69,729.  Because 
of  defendants'  limited  ability  to  pay,  the 
civil  penalty  will  be  made  in  three 
installments  over  a  two-year  period  and 
interest  will  accrue  on  the  delayed 
installment  payments.  In  addition, 
defendants  agree  to  implement  specific 
and  substantial  injunctive  provisions 
aimed  at  reducing  dust  at  the  quarry. 

The  Department  of  Justice  will  receive 
for  a  period  of  30  days  from  the  date  of 
this  publication  comments  relating  to 
the  Stipulation.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  PO  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  U.S.  v. 
Sierra  Rock,  et  al.,  D.J.  Ref.  90-5-2-1- 
07194. 

The  Stipulation  may  be  examined  at 
the  Office  of  the  United  States  Attorney, 
501  "I"  Street,  10th  Floor,  Sacramento, 
CA  95814.  and  at  U.S.  EPA  Region  9.  75 
Hawthorne  Street,  San  Francisco, 
California,  94105.  A  copy  of  the 
Stipulation  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
PO  Box  7611.  U.S.  Department  of 
Justice.  Washington,  DC  20044-7611  or 
by  faxing  a  request  to  Tonia  Fleetwood, 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $3.00  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

Ellen  M.  Mahan, 

Assistant  Section  Chief  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-33081  Filed  12-31-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 
("CERCLA") 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  and 
State  of  Rhode  Island  v.  Town  of  South 
Kingstown,  R.I.,  and  Town  of 
Narragansett,  R.I.,  Civil  Action  02-535 
ML  (D.R.L),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Rhode  Island  on  December  19,  2002 
("Consent  Decree").  The  Consent  Decree 
resolves  the  claims  of  the  United  States 
and  the  State  of  Rhode  Island  (the 
"State")  against  the  Town  of  South 
Kingstown,  R.I.,  and  the  Town  of 
Narragansett,  R.I.  (the  "Towns"),  for 
past  response  dbsts  and  for 
implementation  of  the  source  control 
remedy  at  the  Rose  Hill  Regional 
Landfill  Superfund  Site  ("Rose  Hill 
Landfill  Site"  or  "Site").  The  United 
States'  claims  are  under  section  106  and 
107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 

9606,  9607,  and  the  State's  claims  are 
under  section  107  of  CERCLA,  42  U.S.C. 

9607,  and  R.I.G.L.  chapters  23-18.9,  23- 
19.1,  and  23-19.14.  The  Rose  Hill 
Landfill  Site  is  located  in  the  Village  of 
Peace  Dale,  Town  of  South  Kingstown, 

ashington  County,  Rhode  Island. 

Under  the  Consent  Decree,  the  Towns 
will  pay  $4,000,000,  plus  interest  from 
March  31,  2002,  to  a  Superfund  special 
accoimt  in  settlement  of  past  costs 
incurred  by  the  United  States  and  future 
costs  relating  to  the  Operable  Unit 
One — Source  Control  ("OUl")  remedy 
to  be  incurred  by  the  United 3tates.  The 
OUl  remedy  provides  for  excavation  of 
the  bulky  waste  at  the  Site  and 
consolidating  the  bulky  waste  onto  the 
solid  waste  area,  followed  by  capping  of 
the  waste,  along  with  leachate 
collection,  landfill  gas  treatment, 
institutional  controls,  and  monitoring. 
The  Consent  Decree  provides  that  the 
State  will  implement  the  OUl  remedy 
and  be  responsible  for  50%  of  the  cost 
of  construction  and  100%  of  the  cost  of 
operation  and  maintenance  of  that 
remedy.  Under  the  Consent  Decree,  the 
Towns  are  to  eventually  reimburse  the 
State  for  30  percent  of  the  State's  OUl 
remedy  costs  through  a  combination  of 
cash  payments  and  in-kind  operation 
and  maintenance  services. 

Furthermore,  the  Consent  Decree 
resolves  the  Towns'  liability  to  the 
United  States  and  the  State  for  natiual 
resource  damages  relating  to  the  Rose 
Hill  Landfill  Site,  subject  to  a  reopener 


f: 


for  unknown  conditions  and  new 
information.  The  Towns  will  pay 
$122,000  to  the  National  Oceanic  and 
Atmospheric  Administration  ("NOAA") 
and  $3,000  to  the  Department  of  the 
Interior  ("DOI")  in  settlement  of  Federal 
clciims  for  natural  resources  damages 
and/or  natural  resource  damage 
assessment  costs.  The  Towns  will  also 
repair  or  replace  the  Indian  Run 
Reservoir  Dam  and  the  Asa  Pond  Dam. 
both  in  the  Town  of  South  Kingstown, 
R.I.,  in  settlement  of  the  State's  claims 
for  natural  resource  damages. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  PO  Box 
7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611,  and 
should  refer  to  United  States  and  State 
of  Rhode  Island  v.  Town  of  South 
Kingstown,  R.I.,  and  Town  of 
Narragansett,  R.I.,  DOJ  Ref.  #90-11-3- 
06626. 

Under  R.I.G.L.  §  23-19.14-11,  the       «» 
State  will  also  receive,  for  a  period  of 
fourteen  (14)  days,  written  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Director,  Rhode  Island  Department  of 
Environmental  Management,  235 
,  Promenade  Street,  Providence,  Rhode 
Island  02908,  and  should  refer  to  United 
States  and  State  of  Rhode  Island  v. 
Town  of  South  Kingstown,  R.I.,  and 
Town  of  Narragansett,  R.I. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of  Rhode 
Island,  Fleet  Center,  50  Kennedy  Plaza, 
Providence,  R.I.  02903  (contact 
Assistant  United  States  Attorney, 
Michael  P.  lannotti);  the  Region  I  Office 
of  the  U.S.  Environmental  Protection 
Agency,  One  Congress  Street,  Suite 
1100,  Boston,  MA  02114-2023  (contact 
Senior  Enforcement  Counsel,  Amelia 
Welt  Katzen);  and  the  office  of  the 
Rhode  Island  Department  of 
Environmental  Management,  235 
Promenade  Street,  Providence,  Rhode 
Island  02908  (contact  Senior  Legal 
Counsel,  John  A.  Langlois).  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  PO  Box  7611. 
Washington,  DC  20044-7611  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax 
no.  (202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$21.25  (25  cents  per  page  reproduction 
costs)  for  the  Consent  Decree,  without 


appendices,  or  $150.25  (25  cents  per 
page  reproduction  costs)  for  the  Consent 
Decree,  with  appendices,  payable  to  the 
U.S.  Treasury. 

Ronald  G.  Gluck,' 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
IFR  Doc.  02-33085  Filed  12-31-02:  8:45  am) 
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NATIONAL  COUNCIL  ON  DISABILITY 

Cultural  Diversity  Advisory  Committee 
Meeting  (Teleconference) 

Time  and  Date:  3:00  p.m.  EST, 
February  10,  2003. 

Plade:  National  Council  on  Disability, 
1331  F  Street,  NW,  Suite  850, 
Washington,  DC. 

AGENCY:  National  Council  on  Disability 
(NCD). 

Status:  All  parts  of  this  meeting  will 
be  open  to  the  public.  Those  interested 
in  participating  in  this  meeting  should 
contact  the  appropriate  staff  member 
listed  below.  Due  to  limited  resources, 
only  a  few  telephone  lines  will  be 
available  for  the  conference  call. 

Agenda:  Roll  call,  announcements, 
reports,  new  business,  adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Gerrie  Drake,Hawkins,  Ph.D.,  Program 
Specialist,  National  Council  on 
Disability,  13^1  F  Street  NW.,  Suite  850, 
Washington.  "DC  20004;  202-272-2004 
(voice),  202-272-2074  (TTY).  202-272- 
2022  (fax),  ghawkins@ncd.gov  (e-mail). 

Cultural  Diversity  Advisory 
Committee  Mission:  The  purpose  of 
NCD's  Cultural  Diversity  Advisory 
Committee  is  to  provide  advice  and 
recommendations  to  NCD  on  issues 
affecting  people  with  disabilities  from 
culturally  diverse  backgrounds. 
Specifically,  the  committee  will  help 
identify  issues,  expand  outreach,  infuse 
participation,  and  elevate  the  voices  of 
underserved  and  unser\'ed  segments  of 
this  nation's  population  that  will  help 
NCD  develop  federal  policy  that  will 
address  the  needs  and  advance  the  civil 
and  human  rights  of  people  from 
diverse  cultures. 

Dated:  December  26,  2002. 
Mark  S.  Quigley, 

Director  of  Communications  and  Acting 
Executive  Director. 
[PR  Doc.  02-33086  Filed  12-31-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Availability  of  Draft  Review 
Standard  for  Early  Site  Permit 
Applications 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
published  a  draft  review  standard  for 
early  site  permit  (ESP)  applications.  The 
ESP  process  is  intended,  under  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  Part  52,  to  permit  resolution  of 
site-related  issues  regarding  possible 
future  construction  and  operation  of  a 
nuclear  power  plant  at  a  site  that  is  the 
subject  of  the  ESP  application.  The  draft 
review  standard  is  primarily  intended  to 
guide  the  Commission  staff  in  its  review 
of  an  ESP  application,  with  a  secondary 
purpose  of  informing  potential 
applicants  for  an  ESP  and  other 
stakeholders  of  information  the  staff 
needs  to  perform  its  review.  The 
Commission  is  publishing  this  draft 
version  of  the  review  standard  for 
public  comment  and  interim  use.  The 
Commission  plans  to  issue  a  final 
version  of  the  review  standard  by  the 
end  of  2003. 

The  draft  review  standard  is  available 
electronically  for  public  inspection  in 
the  NRC  Public  Document  Room  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  or  from  the  Publicly 
Available  Records  (PARS)  component  of 
NRC's  document  system  (ADAMS  # 
ML023530045).  ADAMS  i?  accessible 
JTom  the  NRC  Web  site  at  l\t^:// 
www.nrc.gov/reading-rm/qi^ms.html 
(the  Public  Electronic  Reading  Room). 

Any  interested  party  may  submit 
comments  on  the  draft  review  standard 
for  consideration  by  the  NRC  staff.  To  be 
certain  of  consideration,  comments  on 
the  draft  review  standard  must  be 
received  by  March  31,  2003.  Comments 
received  after  the  due  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
the  NRC  staff  is  able  to  assure 
consideration  only  for  conunents 
received  on  or  before  this  date.  Written 
comments  on  the  review  standard 
should  be  sent  to: 

Director,  New  Reactor  Licensing 
Project  Office,  Office  of  Nuclear  Reactor 
Regulation,  Mailstop  0-4D9A,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001. 
Comments  may  be  hand-delivered  to  the 
NRC  at  11555  Rockville  Pike,  Rockville, 
Maryland,  between  7:45  a.m.  and  4:15 
p.m.  on  Federal  workdays.  Comments 
may  be  submitted  electronically  by  the 
Internet  to  the  NRC  at  esprs@nrc.gov. 
All  comments  received  by  the 
Coimnission,  including  those  made  by  ;, 


Federal,  State,  and  local  agencies, 
Indian  tribes,  or  other  interested 
persons,  will  be  made  available 
electronically  at  the  Commission's 
Public  Document  Room  in  Rockville, 
Maryland  or  from  the  Publicly  Available 
Records  (PARS)  component  of  NRC's 
dociunent  system  (AIDAMS). 
FOR  FURTHER  INFORMATION,  CONTACT:  Mr. 
Michael  L.  Scott,  Project  Manager,  New 
Reactor  Licensing  Project  Office,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Mr.  Scott  may 
be  contacted  at  (301)  415-1421  or  by  e- 
mail  at  mls3@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  December  2002. 

For  the  Nuclear  Regulatory  Commission. 
lames  E.  Lyons, 

Director.  New  Reactor  Licensing  Project 
Office,  Office  of  Nuclear  Reactor  Regulation. 
[PR  Doc.  02-33113  Filed  12-31-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  (HSBC  Bank  pic,  To 
Withdraw  From  Listing  and 
Registration  Its  $500M  7.625% 
Subordinated  Notes  (Due  June  15, 
2006)  and  $300M  6.95%  Subordinated 
Notes  (Due  March  15,  2011))  From  the 
New  York  Stock  Exchange,  Inc.  File 
No.,  1-87110 

December  27.  2002. 

HSBC,  a  public  limited  company 
incorporated  under  the  laws  of  England 
and  Wales  ("Issuer"  or  "Company"),  has 
filed  an  application  with  the  Seciuities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2d(d) 
thereunder,^  to  withdraw  its  $500m 
7.625%  Subordinated  Notes  (due  June 
15,  2006)  and  $300m  6.95% 
Subordinated  Notes  (due  March  15, 
2011)  (together,  the  "Debt  Securities"), 
from  listing  and  registration  on  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  is  has  complied  with  all  applicable 
laws  in  effect  in  the  state  of  California, 
in  which  it  is  incorporated,  and  with  the 
NYSE's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration.  The  Issuer's 
application  relates  solely  to  the 
Security's  withdrawal  from  listing  on 


the  NYSE  and  from  registration  under 
section  12(d)  of  the  Act  ^  and  shall  not 
affect  its  obligation  to  be  registered 
under  section  12(g)  of  the  Act.'' 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
November  27,  2002  to  wihthdraw  the 
Issuer's  Debt  Securities  from  listing  on 
the  NYSE.  In  making  the  decision  to 
withdraw  its  Debt  Securities  from  the 
NYSE,  the  Board  states  that  it  intends  to 
withdraw  its  Debt  Securities  from  listing 
on  the  NYSE  as  they  are  not  widely  held 
in  the  United  States  and  the  ongoing 
burdens  associated  with  maintaining  the 
listing  are  considered  onerous  and  of 
little  benefit  to  investors.  In  addition, 
the  Board  states  that  it  intends  to 
consolidate,  as  far  as  possible,  the 
listings  of  all  its  debt  securities  on  a 
single  stock  exchange  and  be  subject  to 
the  ongoing  reporting  requirements  of 
that  exchange.  All  the  terms  and 
conditions  of  the  Debt  Securities  will 
remain  unchanged.  The  Company 
intends  to  list  the  Debt  Securities  on  the 
London  Stock  Exchange  (the  "LSE")  and 
they  are  expected  to  begin  trading  on 
December  20,  2002. 

Any  interested  person  may,  on  or 
before  January  21,  2003  submit  by  letter 
to  the  Secreteiry  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  NYSE  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  02-33117  Piled  12-31-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47091 ;  File  No.  SR-NYSE- 
2002-55] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  the  Dissemination  of 
Liquidity  Quotations 

December  23,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder  2, 
notice  is  hereby  given  that  on  October 
28,  2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Seciuities  and  Exchange 
Conunission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  20,  2002,  the  Exchange 
filed  an  amendment  to  the  proposed 
rule  change. 3  The  Commission  is 
pubUshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
■  as  amended,  from  interested  persons.'' 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  letter  from  Darla  C.  Stuckey,  Corporate 
^retary,  NYSE,  to  Nancy  J.  Sanow,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  December  19,  2002 
("Amendment  No.  1").  Amendment  No.  1  replaces 
the  filing  in  its  entirety  and  provides,  in  the 
proposed  rule  text  and  the  purpose  section  of  the 
filing,  further  details  on  the  display  of  additional 
quotations  in  stocks  to  show  market  depth. 

*  The  Commission  has  received  one  comment 
letter  on  the  proposed  rule  change.  iSee  letter  from 
Thomas  F.  Secunda,  Bloomberg,  L.  P.,  to  Jonathan 
G.  Katz,  Secretary,  Commission,  dated  December 
16,  2002  ( "Bloomberg  Letter").  The  commenter 
notes  that  the  NYSE  intends  to  disseminate 
liquidity  quotations  under  the  vendor  and 
subscriber  contracts  that  govern  NYSE  OpenBook 
service.  The  commenter  believes  that  these 
contracts  should  be  filed  as  a  proposed  rule  change, 
pursuant  to  Section  19(b)  of  the  Act.  15  U.S.C. 
78s(b).  The  commenter  also  believes  that  these 
contracts  inappropriately  discriminate  against 
vendors  and  that  the  dissemination  of  liquidity 
quotations  under  such  agreements  raises  greater 
substantive  issues  than  those  raised  by  the  NYSE's 
restrictions  on  redissemination  of  its  NYSE's 
OpenBook  service  because  liquidity  quote 
information  is"*   *   *  as  critical  as  the  national  best 
bid  and  offer  to  those  wishing  to  submit  orders." 

The  Commission  notes  that  in  approving  the 
NYSE's  OpenBook  service,  the  Commission  did  not 
also  consider  and  approve  the  vendor  agreements 
because  such  agreements  were  not  a  part  of  the 
NYSE's  OpenBook  proposal.  Indeed,  in  its  order 
approving  the  NYSE's  OpenBook  service,  the 
Commission  stated  that  the  NYSE's  restrictions  on 
vendor  redissemination  and  enhancement, 
integration  or  consolidation  of  OpenBook  data  are 
on  their  face  discriminatory,  and  may  raise  fair 
access  issues  under  the  Act.  See  Securities 
Exchange  Act  Release  No.  45138  (December  18. 
2001),  66  FR  66491  (December  26,  2001).  We  do  not 
believe  that  it  is  necessary  to  resolve  the  issue  of 
whether  the  contracts  need  to  be  filed  under  19(b) 
prior  to  publishing  this  proposed  rule  change  for 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rules  to  permit  the  display  and  use  of 
quotations  in  stocks  traded  on  the 
Exchange  to  show  additional  depth  in 
the  market  for  those  stocks.  The 
additional  quotations  will  be  referred  to 
as  "liquidity  quotes."  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  italicized;  proposed 
deletions  are  in  brackets. 
*****  , 

Dissemination  of  Quotations 

Rule  60  (a)(1)  For  purposes  of  this 
rule,  the  terms  "quotation  vendor", 
"bid",  "offer",  "reported  security", 
"quotation  size",  "published  bid", 
"published  offer",  "pubUshed  quotation 
size",  "make  available",  "aggregate 
quotation  size"  and  "specified  persons" 
shall  have  the  meaning  given  to  them  in 
SECRulellAcl-1. 

(2)  For  the  piuposes  of  this  rule  and 
SEC  Rule  llAcl-1  as  applied  to  the 
Exchange  and  members  on  the  Floor, 
the  term  "responsible  broker  or  dealer" 
shall  mean,  with  respect  to  any  bid  or 
offer  for  any  reported  security  made 
available  by  the  Exchange  to  quotation 
vendors,  the  specialist  in  such  reported 
security,  who  shall  be  the  responsible 
broker  or  deeder  to  the  extent  of  the 
quotation  size  he  specifies. 

(b)  Each  member  who  is  a  responsible 
broker  or  dealer  on  the  Floor  shall,  in 
addition  to  meeting  his  obligations  as 
set  forth  in  paragraph  (c)  of  SEC  Rule 
llAcl-1  as  applicable  to  such  member 
under  this  rule,  also  abide  by  such  rules 
and  procediues  adopted  by  the 
Exchange,  in  order  to  enable  the 
Exchange  to  meet  its  quotation 
dissemination  requirements  imder       ; 
paragraph  (b)  of  SEC  Rule  llAcl-1  as 
applicable  to  the  Exchange  under  this 
rule. 

(c)  With  respect  to  paragraph  (b)  of 
SEC  Rule  llAcl-1,  the  Exchange  shall, 
at  all  times  it  is  open  for  trading,  collect, 
process  and  make  available  to  quotation 
vendors  the  highest  bid  and  the  lowest 
offer,  and  the  quotation  size  or  the 
aggregate  quotation  size  associated 
therewith,  in  each  reported  security  in 
accordance  with  paragraphs  (e)  and  (g) 
below  (excluding  any  such  bid  or  offer 
which  is  executed  immediately  after 
being  made  in  the  crowd  and  any  such 
bid  or  offer  which  is  cancelled  or 
withdrawn  if  not  executed  immediately 


comment  because  the  NYSE's  proposal  on  liquidity 
quotations,  like  its  previous  proposal  on  the 
OpenBook  service,  does  not  include,  and  therefore 
does  not  seek  approval  of,  the  agreements  to  which 
the  commenter  objects. 


after  being  made)  except  during  any 
period  when  trading  in  such  reported 
security  has  been  suspended  or  halted, 
or  prior  to  the  commencement  of  trading 
in  such  reported  security  on  any  trading 
day.  Bids  and  offers  on  the  Exchange, 
and  associated  quotation  sizes  and 
aggregate  quotations  sizes,  shall  be 
collected,  processed  and  made  available 
to  quotation  vendors  as  follows: 

(1)  Normal  Mode — Unless  otherwise 
designated  pursuant  to  the  provisions  of 
subparagraphs  (c)(2),  the  market  on  the 
Floor  for  each  reported  security  shall  be 
considered  to  be  in  a  "normal  mode". 
While  such  market  is  in  a  normal  mode, 
only  the  specialist  shall  determine  the 
size  to  be  communicated  to  the  Reporter 
and  shall  be  deemed  the  ' 'responsible 
broker  or  dealer"  with  respect  to  any  bid 
or  offer  made  available  by  the  Exchange 
to  quotation  vendors. 

(2)  Non-Firm  Mode — With  respect  to 
subparagraph  (b)(3)  of  SEC  Rule  llAcl- 
1,  a  Floor  Governor,  Senior  Floor 
Official,  or  Executive  Floor  Official  (or 
two  Floor  Officials  in  the  event  a  Floor 
Governor,  Senior  Floor  Official,  or 
Executive  Floor  Official  is  not  available) 
shall  have  the  power  to  determine  that 
the  level  of  trading  activity  or  the 
existence  of  imusual  market  conditions 
are  such  that  the  Exchange  is  incapable 
of  collecting,  processing  and  making 
available  to  quotation  vendors  bids, 
offers  and  quotation  sizes  with  respect 
to  one  or  more  reported  seciuities  in  a 
maimer  which  accurately  reflects  the 
current  stale  of  the  market  on  the  Floor. 
Such  officials  are  sometimes  referred  to 
in  this  subparagraph  (2)  as  the 
"Initiating  Official(s)".  Upon  making  of 
such  a  determination,  the  specialist 
shall  designate  the  market  in  such 
security  to  be  in  a  "non-firm  mode",  • 
which  shall  remain  in  effect  for  a  period 
not  to  exceed  30  minutes  pending 
review  as  described  below. 

Whenever  a  Floor  Governor,  Senior 
Floor  Official,  or  Executive  Floor 
Official  or  two  Floor  Officials  make  any 
such  determination  with  respect  to  any 
reported  security,  he  or  they  shall 
immediately  notify  the  Market 
Surveillance  Division  of  the  Exchange. 
During  any  period  that  the  market  in  a 
reported  security  is  in  a  non-firm  mode, 
members  op  the  Floor  shall  be  relieved 
of  their  obligations  under  SEC  Rule 
llAcl-1  as  applicable  to  such  members 
under  this  Rule  60  with  respect  to  such 
reported  security,  but  the  specialist 
shall  report  bids  and  offers  or  revised 
bids  and  offers  in  such  reported 
seciuity,  for  publication,  on  a  "best 
efforts"  basis. 

During  any  period  that  the  market  in 
a  reported  security  is  in  a  non-firm 
mode,  the  Initiating  Official(s)  shall 
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monitor  the  activity  or  condition  which 
formed  the  basis  for  his  or  their 
determination.  No  more  than  30 
minutes  after  such  market  has  been 
designated  to  be  in  a  non-firm  mode,  the 
specialist  shall  review  the  condition  of 
such  market  with  the  Initiating 
Official(s).  In  the  event  that  the 
Initiating  Official(s)  are  not  available, 
the  specialist  shall  review  such 
condition  with  another  Floor  Governor, 
Senior  Floor  Official,  or  Executive  Floor 
Official  (or  two  Floor  Officials  if  a  Floor 
Governor,  Senior  Floor  Official,  or 
Executive  Floor  Official  is  not 
available).  Continuation  of  the  non-firm 
mode  for  longer  than  30  minutes  shall 
require  the  reaffirmation  of  the 
reviewing  Floor  Governor,  Senior  Floor 
Official,  or  Executive  Floor  Official  or 
Floor  Officials.  Such  review  and 
reaffirmation  shall  occiu-  not  less 
frequently  than  every  30  minutes 
thereafter  while  the  non-firm  mode  is  in 
effect. 

When  the  Exchange  is  once  again 
capable  of  collecting,  processing  and 
making  available  to  quotation  vendors 
bids,  offers,  quotations  sizes  and 
aggregate  quotation  sizes  with  respect  to 
a  reported  security  that  is  in  a  non-firm 
mode  in  a  manner  which  accurately 
reflects  the  current  state  of  the  market 
on  the  Floor,  the  Initiating  Official(s)  or, 
in  the  event  he  or  they  are  not  available, 
another  Floor  Governor,  Senior  Floor 
Official,  or  Executive  Floor  Official  (or 
two  Floor  Officials  if  a  Floor  Governor, 
Senior  Floor  Official,  or  Executive  Floor 
Official  is  not  available)  shall 
immediately  renotify  the  Market 
Surveillance  Division  and  the  specialist 
in  such  reported  security  shall  designate 
the  market  therein  to  be  in  a  normal 
mode.  Members  on  the  Floor  shall 
thereupon  once  again  be  obligated 
under  SEC  Rule  llAcl-1  as  applicable 
to  such  members  under  this  Rule  60 
with  respect  to  such  reported  security. 
f     (d)  In  addition,  the  Exchange  may 
disseminate  a  "liquidity  bid"  (at  a  price 
and  size  below  the  highest  bid)  and/or 
a  "liquidity  offer"  (at  a  price  and  size 
above  the  lowest  offer).  The  liquidity  bid 
and  liquidity  offer  shall  reflect  all 
trading  interest  represented  in  the 
highest  bid  and  lowest  offer,  as  well  as 
trading  interest  (represented  by  orders 
on  the  specialist's  book,  members  in  the 
Crowd,  and  the  specialist  as  dealer) 
executable  at  prices  down  to  (in  the  case 
of  a  liquidity  bid)  the  liquidity  bid  price, 
or  up  to  (in  the  case  of  a  liquidity  offer) 
the  liquidity  offer  price.  Depending  on 
market  conditions  in  any  particular 
security,  the  highest  bid  or  offer  and  the 
liquidity  bid  or  offer  may  be  the  same. 
The  liquidity  bid  and  offer  shall  be 
"firm  quotations"  available  for  orders  to 


trade  with.  The  specialist  shall  be  the 
"responsible  broker-dealer, "  for  all 
liquidity  bids  and  offers.  The  Exchange 
shall  not  disseminate  a  liquidity  bid  or 
offer  during  any  period  when  trading  in 
the  subject  security  has  been  suspended 
or  halted,  or  prior  to  the  commencement 
of  trading  in  such  security  on  any 
trading  day.  The  provisions  of  Rule 
60(c)(1)  and  (2)  shall  be  applicable  to 
liquidity  bids  and  liquidity  offers. 

(i)  Execution  of  Market  Orders  When 
Liquidity  Bid  or  Offer  Is  Disseminated 

In  the  case  of  a  market  order  to  sell 
of  a  size  greater  than  the  highest  bid 
size,  the  order  shall  be  executed  against 
such  highest  bid  (or  crossed  by  the 
specialist  if  agent  for  the  order)  with  the 
balance  of  the  order  being  executed  (to 
the  extent  possible  based  on  the  size  of 
the  liquidity  bid)  at  the  higher  of  the 
liquidity  bid  price  or  the  price  at  which 
orders  on  the  book  would  not  be  traded- 
through.  Auction  market  crossing 
procedures  should  be  followed,  as 
appropriate,  to  ensure  proper  execution 
of  orders.  The  same  principles  <ipply  in 
the  case  of  a  market  order  to  buy. 

(ii)  Execution  of  Limit  Orders  When 
Liquidity  Bid  or  Offer  Is  Disseminated 

In  the  case  of  a  limit  order  to  sell 
whose  size  is  greater  than  the  highest 
bid  size,  but  which  is  limited  to  a  price 
executable  at  or  above  the  liquidity  bid 
price,  the  order  shall  be  executed  first 
against  the  highest  bid  price  (or  crossed 
by  the  specialist  if  agent  for  the  order), 
with  the  balance  of  the  order  being 
executed  (to  the  extent  possible  based 
on  the  size  of  the  liquidity  bid)  within 
its  limit  price  at  a  price  at  which  orders 
on  the  book  would  not  be  traded- 
through.  Auction  market  crossing 
procedures  should  be  followed,  as 
appropriate,  to  ensure  proper  execution 
of  orders.  The  same  principles  apply  in 
the  case  of  a  limit  order  to  buy. 

(iii)  Execution  ofXPress  Orders  When 
Liquidity  Bid  or  Offer  Is  Disseminated 

An  XPress  order  may  be  priced  at 
either  the  highest  bid  or  offer  price  if 
XPress  eligible)  or  the  liquidity  bid  or 
offer  price  (if  XPress  eligible).  An  XPress 
order  priced  at  the  highest  bid  or  offer 
price  shall  be  executed  in  accordance 
with  the  Exchange's  XPress  order 
execution  procedures.  An  XPress  order 
to  buy  priced  at  the  liquidity  offer  price 
shall  be  executed  at  the  lower  of  the 
liquidity  offer  price  or  the  price  at  which 
the  XPress  order  can  be  filled  without 
trading  through  orders  on  the  book, 
unless  price  improvement  can  be  offered 
to  the  XPress  order  in  accordance  with 
the  Exchange's  XPress  order  execution 
procedures.  The  same  principles  shall 


apply  in  the  case  of  an  XPress  order  to 
sell  priced  at  the  liquidity  bid  price. 

If  the  specialist  receives  two  XPress 
orders  within  a  nearly  simultaneous 
time  frame,  one  priced  at  the  best  bid 
(offer),  and  the  other  priced  at  the 
liquidity  bid  (offer),  both  orders  shall  be 
executed  in  accordance  with  the 
Exchange's  procedures  for  the  execution 
ofXPress  orders.  Both  orders  shall  be 
exposed  to  the  Crowd  for  price 
improvement.  Those  portions  of  the 
orders  that  do  not  receive  price 
improvement  shall  be  executed  against 
the  XPress  bids  (offers),  which  may  not 
then  be  traded  against  by  other 
members  pursuant  to  the  Exchange's 
procedures  for  the  execution  ofXPress 
orders. 

(e)  Autoquoting  of  highest  bid/lowest 
offer  and  automated  adjustment  of  size 
of  liquidity  bid  and  offer.  The  Exchange 
will  autoquote  the  NYSE's  highest  bid  or 
lowest  offer  whenever  a  limit  order  is 
transmitted  to  the  specialist's  book  at  a 
price  higher  (lower)  than  the  previously 
disseminated  highest  (lowest)  bid  (offer). 
When  the  NYSE's  highest  bid  or  lowest 
offer  has  been  traded  with  in  its  entirety, 
the  Exchange  will  autoquote  a  new  bid 
or  offer  reflecting  the  total  size  of  orders 
on  the  specialist's  book  at  the  next 
highest  (in  the  case  of  a  bid)  or  lowest 
(in  the  case  of  an  offer)  price.  The  size 
of  any  liquidity  bid  or  offer  shall  be 
systemically  increased  to  reflect  any 
additional  limit  orders  transmitted  to 
the  specialist's  book  at  prices  ranging 
from  the  liquidity  bid  or  offer  price  to 
the  highest  bid  (lowest  offer).  The  size 
of  any  liquidity  bid  or  offer  shall  be 
systematically  decreased  to  reflect  the 
execution  of  any  limit  orders  on  the 
specialist's  book  at  prices  ranging  from 
the  liquidity  bid  or  offer  price  to  the 
highest  bid  (lowest  offer).  However,  de 
minimis  increases  or  decreases  in  the 
size  of  limit  orders  on  the  book,  as 
determined  by  the  specialist,  will  not 
result  in  automated  augmenting  or 
decrementing  of  the  size  of  the  liquidity 
bid  or  offer  where  such  bid  or  offer 
continues  to  reflect  the  actual  size  of 
limit  orders  on  the  book. 

In  any  instance  where  the  specialist 
disseminates  a  proprietary  bid  (offer)  of 
100  shares  on  one  side  of  the  market, 
the  bid  or  offer  on  that  side  of  the 
market  shall  not  be  autoquoted.  In  such 
an  instance,  any  better-priced  limit 
orders  received  by  the  specialist  shall  be 
manually  displayed,  unless  they  are 
executed  at  a  better  price  in  a 
transaction  being  put  together  in  the 
auction  market  at  the  time  that  the 
order  is  received. 

1(d)]  (f)  In  addition  to  meeting  its 
obligations  as  set  forth  in  paragraph  (b) 
of  SEC  Rule  llAcl-1  as  appficable  to 
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the  Exchange  under  this  Rule  60,  the 
Exchange  shall  make  available  to 
quotation  vendors  and  shall 
conununicate  to  other  specified  persons 
the  appropriate  mode  identifier  in  effect 
as  to  each  reported  security  which  shall, 
in  the  case  of  the  initiation  and 
termination  of  non-firm  modes,  effect 
the  requisite  notification  and  re- 
notification  of  specified  persons  under 
subparagraph  (b)(3)  of  SEC  Rule  llAcl- 
1. 

[(e)l  (g)  (1)  Each  specialist  shall 
promptly  report  in  each  reported 
security  in  which  he  is  registered  the 
highest  bid  and  lowest  offer  made  in  the 
trading  crowd  in  such  seciuity  and  the 
associated  quotation  size  that  he  wishes 
to  make  available  to  quotation  vendors. 

(2)  Each  specialist  who  is  a 
responsible  broker  or  dealer  on  the 
Floor  shall: 

(i)  Promptly  report  as  to  the  reported 
security  whenever  a  bid,  offer  or 
quotation  size  he  previously  reported  is 
to  be  revised;  and 

(ii)  Promptly  report  as  to  the  reported 
secvuity  whenever  a  bid  and/or  offer  he 
previously  reported  is  to  be  cancelled  or 
withdrawn. 

Supplementary  Material 

.10    No  specialist  shall  be  deemed  to 
e  a  responsible  broker  or  dealer  with 
respect  to  a  published  bid  or  offer  that 
is  erroneous  as  a  result  of  an  error  or 
omission  made  by  the  Exchange  or  any 
quotation  vendor.  If  a  published  bid  or 
published  offer  is  acciuate  but  the 
published  quotation  size  (or  published 
aggregate  quotation  size,  as  the  case  may 
be)  associated  with  it  is  erroneous  as  a 
result  of  an  error  or  omission  made  by 
the  Exchange  or  any  quotation  vendor, 
then  the  specialist  who  is  responsible 
for  the  published  bid  or  published  offer 
shall  be  obligated  to  the  extent  set  forth 
in  paragraph  (c)  of  Rule  llAcl-1  but 
only  to  the  extent  of  one  unit  of  trading 
in  the  reported  seciuity  in  question. 

.20    While  the  market  for  a  reported 
security  is  in  a  "normal  mode",  the 
specialist  shall  honor  any  bid  or  offer 
then  being  displayed  by  quotation 
vendors  which  is  erroneous,  up  to  the 
quotation  size  then  being  so  displayed, 
which  has  been  displayed  for  six 
minutes  or  more  on  the  Price  Display 
Unit  at  the  post.  Provided,  however,  that 
the  specialist  shall  not  be  required  to 
honor  such  a  bid  or  offer  which  is 
erroneous  as  to  either  price  or  size  or 
both  if: 

(i)  As  a  matter  or  record,  an  execution, 
cancellation  or  update  of  such  bid  or 
offer  was  in  effect  or  in  process; 

(ii)  In  honoring  such  a  bid  or  offer,  the 
resulting  transaction  would  violate 


applicable  Exchange  rules  or  federal 
regulations; 

liii)  Equipment  failing  prevents  the 
specialist  from  monitoring  such  bid  or 
offer;  or 

(iv)  The  price  sought  upon  such 
quotation  is  above  the  ciurent  bid  or 
below  the  current  offer,  on  the  Floor,  by 
(a)  one-half  point  or  more  in  the  case  of 
a  reported  seciuity  trading  at  $50  or  less 
or  (b)  one  point  or  more  in  the  case  of 
a  reported  seciuity  trading  at  more  than 
$50. 


Definitions  of  Orders 

Rule  13 

.40    The  minimum  numbfer  of  shares 
for  an  XPress  order  is  [15,000  shares]  (i)  ■ 
^5,000  shares  for  an  XPress  order 
seeking  to  trade  with  the  best  bid  or 
offer,  and  (ii)  the  size  of  the  liquidity  bid 
or  offer  for  an  XPress  order  seeking  to 
trade  with  such  liquidity  bid  or  offer. 
With  respect  to  the  best  bid  or  offer,  the 
[The]  published  bid  or  offer  must  be  at 
the  same  price  for  no  less  than  15,000 
shares  for  at  least  15  seconds  in  order 
to  be  indicated  as  an  XPress  Quote.  With 
respect  to  the  liquidity  bid  or  offer,  the 
published  bid  or  offer  must  be  the  same 
price  for  at  least  15  seconds  in  order  to 
be  indicated  as  an  XPress  Quote. 


Miscellaneous  Requirements 
Rule  123A 
Supplementary  Material 

.10  through  .25 — No  Change. 

.30    A  specialist  may  accept  one  or 
more  percentage  orders. — When 
accepting  more  than  one  order,  the 
specialist  must  make, every  effort  to 
inform  the  entering  brokers  that  they 
will  be  participating  with  another  order 
or  orders.  Information  of  this  type 
would  alert  brokers  to.  the  fact  that  each 
order  will  do  less  than  50%  of  the 
voliune.  When  the  specialist  is  handling 
more  than  one  percentage  order,  each 
such  order  will  be  on  parity  with  the 
other.  When  an  odd  amount  of  shares  is 
involved,  for  example,  300  shares,  and 
a  specialist  holds  two  percentage  orders, 
he  must  give  the  extra  100  shares  to  the 
broker  having  priority  on  a  time  basis. 
Therefore,  all  percentage  orders  given  to 
a  specialist  must  be  time-stamped  by  the 
specialist  at  his  Post  location. 

If  a  specialist  feels  he  cemnot  properly 
handle  a  number  of  percentage  orders  at 
one  time,  he  should  call  in  a  Floor 
Official  to  discuss  the  situation. 

If  so  instructed  by  the  entering 
broker(s),  percentage  orders  to  buy  will 
be  converted  into  regular  limit  orders 
for  transactiions  effected  on  "minus"  or 


"zero  minus"  ticks.  Conversely,  if  so 
instructed  by  the  entering  brokers), 
percentage  orders  to  sell  will  be 
converted  into  regular  limit  orders  for 
transactions  effected  on  "plus"  or  "zero 
plus"  ticks. 

Special  Conversion  Instructions.  In 
addition  to  the  conversion  instructions 
discussed  immediately  above,  the 
entering  broker(s)  may  further  instruct 
the  specialist  that  he  may,  but  shall  not 
be  required  to,  convert  a  percentage 
order  to  buy  into  a  regular  limit  order 
for  transactions  effected  on  "zero  plus" 
and  "plus"  ticks.  Conversely,  the 
entering  broker(s)  may  further  instruct 
the  specialist  that  he  may,  but  shall  not 
be  required  to,  convert  a  percentage 
order  to  sell  into  a  regular  limit  order  for 
transactions  effected  on  "zero  minus"  or 
"minus"  ticks.  (These  ticks  are 
hereinafter  collectively  referred  to  as 
"destabilizing  ticks".)  Pursuant  to  these 
special  conversion  instructions,  the' 
specialist  may  convert  a  percentage     ^ 
order  on  a  destabilizing  tick  only  where 
(i)  the  transaction  for  which  the  order  is 
being  converted  is  for  less  than  10,000 
shares  or  a  quantity  of  stock  having  a 
market  value  of  less  than  $500,000  and 
the  price  at  which  the  converted 
percentage  order  is  to  be  executed  is  no 
more  than  0.10  away  from  the  last  sale 
price;  or  (ii)  the  transaction  for  which 
the  order  is  being  converted  is  for  10,000 
shares  or  more  or  a  quantity  of  stock 
having  a  market  value  of  $500,000  or 
more  and  the  price  at  which  the 
converted  percentage  order  is  to  be 
executed  is  no  more  than  0.25  away 
from  the  last  sale  price,  [(i)  the 
transaction  for  which  the  order  is  being 
converted  is  for  10,000  shares  or  more 
or  a  quantity  of  stock  having  a  market 
value  of  $500,000  or  more^whichever  is 
less);  and  (ii)  the  price  at  which  the 
converted  percentage  order  is  to  be 
executed  is  no  more  than  0.25  point 
away  from  the  last  sale  price;  provided, 
however,  that  this  price  parameter  may 
be  modified,  in  appropriate  cases,  with 
the  prior  approval  of  a  Floor  Official 
and  the  written  consent  Of  the  broker 
who  entered  the  order.) 

The  specialist  shall  not  execute  a 
converted  percentage  order  pursuant  to 
the  preceding  paragraph  at 
consecutively  higher  or  lower  prices 
such  that  consecutive  up  or  down  ticks 
(as  the  case  may  be),  follow  one  another 
in  rapid  succession,  unless  he  obtains 
the  prior  approval  of  a  Floor  Governor,' 
Senior  Floor  Official,  or  Executive  Floor 
Official.  In  determining  whether  to  grant 
such  prior  approval,  the  Floor  Governor, 
Senior  Floor  Official,  or  Executive  Floor 
Official  shall  consider  any  changes  in 
overall  n^ket  conditions,  and  any 
changes  in  buying  or  selling  interest  in 
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the  stock  in  question.  Where  a  specialist 
reasonably  believes,  based  on  prevailing 
market  conditions  (for  example,  a  brief 
period  of  time  where  there  is  an  influx 
of  buying/ selling  interest  and  a  "fast 
market"  condition)  that  it  may  be 
appropriate  and  necessary  for  him  to 
convert  percentage  orders,  on 
destabilizing  ticks,  in  a  series  of  trades 
which,  while  not  consecutive,  may  be 
effected  within  a  short  period  of  time, 
the  specialist  shall  first  seek  the 
approval  of  a  Floor  Governor,  Senior 
Floor  Official,  or  Executive  Floor 
Official.  In  granting  such  approval,  the 
Floor  Governor,  Senior  Floor  Official,  or 
Executive  Floor  Official  should,  based 
on  his  evaluation  of  the  buying/selling 
and  contra-side  interest  in  the  market, 
determine  a  price  a  reasonable  amount 
away  from  the  market,  to  which  price 
the  specialist  may  convert  percentage 
orders  in  a  series  of  non-consecutive 
trades."  As  this  price  is  approached,  the 
speciahst  shall  again  consult  with  a 
Floor  Governor,  Senior  Floor  Official,  or 
Executive  Floor  Official,  who  will  re- 
evaluate the  situation  at  that  time.  Any 
subsequent  approvals  by  the  Floor 
Governor,  Senior  Floor  Official,  or 
Executive  Floor  Official  shall  follow  the 
principles  discussed  immediately 
above. 

The  specialist  may  convert  a 
percentage  order  on  a  stabilizing  tick  to 
make  a  bid  or  offer  in  such  size  as  he 
deems  appropriate.  The  specialist  may 
convert  a  percentage  order  on  a 
destabilizing  tick  to  make  a  bid  or  offer 
in  such  size  as  he  deems  appropriate  to 
add  size  to  prevailing  bid  or  offer. 

In  addition,  the  specialist  may,  except 
as  provided  below,  convert  a  percentage 
order  on  a  destabilizing  tick  to  establish 
a  new  bid  in  such  size  as  he  deems 
appropriate,  (i)  immediately  following  a 
transaction  where  such  transaction  has 
cleared  the  Floor  of  bids  and  offers,  or 
(ii)  to  narrow  the  quotation  spread, 
provided  that  no  such  bid  may  be  more 
than  0.10  of  a  point  higher  than  the  last 
sale.  The  specialist's  conversion  of  a 
percentage  order  to  establish  a  new  bid 
pursuant  to  (i)  and  (ii)  above  shall  be 
further  subject  to  the  following 
conditions: 

(1)  Where  the  specialist  has  converted 
a  percentage  .order  to  buy  on  a 
destabilizing  tick  [to  participate  in  a 
transaction  of  at  least  10,000  shares  or 
in  a  transaction  with  a  quantity  of  stock 
having  a  market  value  of  $500,000  or 
more  ^whichever  is  less)]  as  otherwise 
permitted  by  this  rule,  he  may  not 
convert  a  percentage  order  to  buy  to 
establish  a  new  bid  at  a  price  which  is 
higher  than  the  price  of  the  transaction, 
unless  there  is  an  intervening 
transaction  at  a  price  that  is 


independent  of  the  price  established  by 
the  speciedist  through  the  conversion  of 
a  percentage  order. 

(2)  Where  the  specialist  has  converted 
a  percentage  order  to  buy  to  establish  a 
new  bid  that  is  higher  than  the  last  sale 
price,  with  the  result  that  a  transaction 
is  effected  at  the  bid  price,  he  may  not 
convert  a  percentage  order  to  buy  to 
participate  in  a  trade  (of  at  least  10,000 
shares  or  a  quantity  of  stock  having  a 
market  value  of  $500,000  or  more 
(whichever  is  less)]  as  otherwise 
permitted  by  .this  rule,  unless  there  is  an 
intervening  transaction  at  a  price  that  is 
independent  of  the  price  established  by 
the  specialist  through  the  conversion  of 
a  percentage  order. 

(3)  Where  the  specialist  has  converted 
a  percentage  order  to  buy  to  establish  a 
new  bid  that  is  higher  than  the  last  sale, 
he  may  not  convert  a  percentage  order 
to  subsequently  establish  a  higher  bid, 
unless  there  is  an  intervening 
transaction  at  a  price  independent  of  the 
price  established  by  the  specialist 
through  the  conversion  of  a  percentage 
order. 

The  same  principles  shall  apply  in  the 
case  of  a  specialist's  conversion  of 
percentage  orders  to  sell.  With  the  prior 
approval  of  a  Floor  Governor,  Senior 
Floor  Official,  or  Executive  Floor 
Official,  the  specialist  may  convert  a 
percentage  order  to  make  a  destabilizing 
bid  or  offer  at  a  price  which  would 
otherwise  be  prohibited  under  the 
limitations  and  conditions  stated  above. 

Any  percentage  order  or  portion 
thereof  converted  to  make  a  bid  or  offer 
shall  be  considered  as  a  limit  order  on 
the  book  and  will  be  ahead  of  other 
limit  orders  subsequently  received  by 
the  specialist  at  that  price,  and  any  such 
bid  or  offer  made  piu^uant  to  such  order 
shall  have  the  same  standing  in  the 
market  as  would  be  provided  any  other 
bid  or  offer  under  the  Exchange's 
auction  market  ndes  and  procedures 
dealing  with  priority,  parity,  and 
precedence.  Where  the  specialist  has 
converted  a  percentage  order  to  make  or 
add  to  a  bid  (offer)  as  permitted  by  this 
rule,  and  subsequently  additional 
buying  or  selling  interest  enters  the 
market  and  establishes  a  different  higher 
bid  (lower  offer),  the  original  converted 
order  or  portion  thereof  shall  retain  its 
status  on  the  book  as  a  limit  order  at  the 
price  at  which  it  was  converted.  * 
However,  unless  the  order  has  been 
converted  at  its  maximum  limit  price,  if 
a  transaction  is  effected  upon  such 
higher  bid  (lower  offer),  and  another  bid 
(offer)  is  made  at  a  price  higher  (lower) 
than  such  transaction,  the  original 
converted  order  or  portion  thereof  shall 
be  treated  as  a  cancelled  order  on  the 
book  and  revert  to  its  original  status  as 


a  percentage  order  subject  to  subsequent 
election  or  further  conversion  as 
permitted  by  this  rule.  Where  the 
specialist  has  converted  a  percentage 
order  to  make  or  add  to  a  bid  or  offer 
as  permitted  by  this  rule,  and 
subsequently  additional  size  is  added  to 
a  prevailing  bid  or  offer  on  the  opposite 
side  of  the  market  from  the  converted 
percentage  order,  or  a  different  bid  or 
offer  is  established  on  the  opposite  side 
of  the  market  from  the  converted 
percentage  order,  the  specialist  may 
cancel  the  converted  order  or  portion 
thereof  if  he  intends  to  reconvert  the 
order  to  trade  with  the  interest  on  the 
opposite  side  of  the  market,  and  such 
trade  is  otherwise  permitted  by  this 
rule.  The  specialist  must  document  the 
status  of  a  converted  percentage  order 
on  the  book  as  a  limit  order  at  the  price 
it  was  converted. 

Notwithstanding  the  provisions  of 
this  Rule  permitting  percentage  orders 
to  be  converted  on  destabilizing  ticks, 
where  a  member  holds  orders  of  10,000 
shares  or  more  or  a  quantity  of  stock 
having  a  market  value  of  $500,000  or 
more  (whichever  is  less)  to  buy  or  sell 
a  particular  stock  which  he  proposes  to 
cross  at  or  within  the  prevailing  market, 
the  specialist  may  not,  luiless  asked  to 
do  so  by  the  member  with  the  cross 
(assuming  the  cross  is  at  or  within  the 
0.25  point  price  parameter  of  this  Rule), 
convert  any  percentage  order  on  a 
destabilizing  tick  for  execution  in  such 
proposed  cross  transaction  unless  the 
specialist  can  (at  or  within  the  0.25  of 
a  point  price  parameter  specified  in  this 
Rule,  and  within  the  limit  price  of  the 
order)  provide  a  better  price  to  one  side 
or  the  other  of  the  proposed  cross. 

When  the  specialist  is  holding  one  or 
more  percentage  orders  with  special 
instructions  permitting  conversions  on 
destabilizing  ticks  as  provided  in  this 
Rule,  and  a  member  who  holds  orders 
to  buy  and  sell  10,000  shares  or  more  or 
a  quantity  of  stock  having  a  market 
value  of  $500,000  or  more  (whichever  is 
less)  proposes  to  cross  such  orders  at  or 
within  the  prevailing  market,  the 
specialist  shall  not,  unless  asked  to  do 
so  by  the  member  with  the  cross,  trade 
for  his  own  account  with  either  the  bid 
or  the  offer  side  of  such  cross  (as  the 
case  may  be),  where  the  effect  of  such 
proprietary  trade  would  be  to  establish 
a  new  last  sale  price,  and  thereby  extend 
the  0.25  point  price  parameter  specified 
in  this  Rule. 

In  any  situation  where  the  specialist 
is  taking  or  supplying  for  his  own 
account  the  security  named  in  a 
percentage  order  entrusted  to  him,  the 
specialist  and  the  entering  broker  shall 
comply  with  the  procedtires  for 
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confirmation  of  transactions  specified  in 
Exchange  Rule  91.10. 

When  converting  a  percentage  order 
into  a  limit  order,  the  specialist  shall 
give  priority  to  conventional  limit 
orders  on  his  book  at  that  price  on  the 
same  side  of  the  market,  which  orders 
were  entered  before  the  conversion. 
This  means  that  the  converted 
percentage  order  may  receive  an 
execution  at  any  particular  price  only 
after  all  such  conventional  limit  orders 
on  the  book  at  that  price  are  satisfied. 

The  entering  broker  may  permit  the 
specialist  to  be  on  parity  with  his  order. 
However,  when  the  specialist  is 
handling  more  than  one  percentage 
order,  he  may  not  be  on  parity  with  any 
such  order  unless  permission  has  been 
obtained  from  all  brokers  for  whom  he 
is  holding  percentage  orders  in  the 
particular  stock.  If  a  specialist  is  on 
parity  with  one  or  more  percentage 
orders,  at  no  time  may  the  specialist 
participate  for  his  own  accoiuit  in  an 
amoiuit  in  excess  of  what  each 
percentage  order  would  receive,  except 
that  the  specialist  may  participate  for 
his  own  account  to  an  extent  greater 
than  any  particular  percentage  order 
where  the  size  specified  on  such  order 
has  been  satisfied.  A  specialist  on  parity 
with  a  percentage  order  remains  subject 
to  the  limitations  in  Exchange  Rule 
104.10  as  to  transactions  for  his  own 
account  effected  on  destabilizing  ticks.   ' 
A  specialist  on  parity  with  a  percentage 
order  shall  inform  the  entering  broker  at 
the  time  the  order  is  entered,  whether  or 
not  he  intends  to  buy  or  sell,  as  the  case 
may  be,  along  with  the  order.  Specialists 
must  make  every  effort  to  execute 
percentage  orders  in  amounts  which 
correspond  as  nearly  as  possible  to  the 
percentage  specified  therein. 
1 1    The  elected  portion  of  a  percentage 
order  shall  be  handled  as  a  new  limited 
price  order  and  shall  take  its  place  on 
the  specialist's  book  as  though  it  were 
a  new  order  received  at  the  time  of  the 
electing  transaction.  When  a  specialist 
holds  more  than  one  percentage  order 
each  individual  order  shall  be  elected  to 
the  extent  of  the  full  amount  of  the 
electing  transaction;  except  that 
percentage  orders  held  by  a  specialist 
shall  not  be  elected  by  any  portion  of 
volume  which  results  from  the 
execution  of  a  previously  elected  or 
converted  portion  of  a  percentage  order 
that  is  on  the  same  side  of  the  market. 

All  percentage  orders  and  special 
instructions  related  thereto,  and  any 
modifications  or  cancellations  thereof 
shall  be  in  writing.  (See  also  Rule  13 
and  "Records  of  Specialists"  at  Rule 
121.) 


Automatic  Execution  ef  Limit  (hdere 
Against  Orders  Reflected  in  NYSE 
Published  Quotation 

Rule  1000    Only  straight  limit  orders 
without  tick  restrictions  are  eligible  for 
entry  as  auto  ex  orders.  Auto  ex  orders 
to  buy  shall  be  priced  at  or  above  the 
price  of  the  published  NYSE  offer.  Auto 
ex  orders  to  sell  shall  be  priced  at  or 
below  the  price  of  the  NYSE  bid.  An 
auto  ex  order  shall  receive  an 
immediate,  automatic  execution  against 
orders  reflected  in  the  Exchange's 
published  quotation  and  shall  be 
immediately  reported  as  NYSE 
transactions,  unless: 

(i)  The  NYSE's  published  quotation  is 
in  the  non-firm  quote  mode; 

(ii)  The  NYSE's  published  quotation 
has  been  gapped  for  a  brief  period 
because  of  an  influx  of  orders  on  one 
side  of  the  market,  and  the  NYSE's 
published  quotation  size  is  one  hundred 
shares  at  the  bid  and/or  offer; 

(iii)  With  respect  to  a  single-sided 
auto  ex  order,  a  better  price  exists  in 
another  ITS  participating  market  center; 

(iv)  With  respect  to  a  single-sided 
auto  ex  order,  the  NYSE's  published  bid 
or  offer  is  100  shares; 

(v)  A  transaction  outside  the  NYSE's 
published  bid  or  offer  pursuant  to  Rule 
127  is  in  the  process  of  being 
completed,  in  which  case  the  specialist 
should  publish  a  100-share  bid  and/or 
offer; 

(vi)  Trading  in  the  subject  isecurity  has 
been  halted. 

Auto  ex  orders  that  cannot  be 
immediately  executed  shall  be 
displayed  as  limit  orders  in  the  auction 
market.  An  auto  ex  order  equal  to  or 
greater  than  the  size  of  the  NYSE's 
published  bid  or  offer  shall  trade 
against  the  entire  published  bid  or  offer, 
and  a  new  bid  or  offer  shall  be 
published  pursuant  to  Rule  60(ej.  The 
unfilled  balance  of  the  auto  ex  order 
shall  be  displayed  as  a  limit  order  in  the 
auction  market. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  and  is 
set  forth  in  Sections  A,  B,  and  C  below. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  required  by  SEC  Rule 
llAcl-1  under  the  Act^  to  disseminate 
the  highest  bid  and  lowest  offer  in  its 
market  (i.e.,  the  "best  quote"  available 
for  dissemination).  The  Exchange 
believes  that  the  advent  of  decimal 
trading  has  resulted  in  many  more  price 
intervals  which  can  be  the  best  quote, 
with  the  result  that  the  highest  bid  and 
lowest  offer  may  not  reflect  the  true 
depth  of  the  market  at  prices  reasonably 
related  to  the  last  sale. 

The  Exchange  is  proposing  to  address 
this  issue  by  providing  for  the 
dissemination,  in  selected  securities  as 
appropriate,  of  a  "liquidity  bid"  and  a 
"liquidity  offer,"  whdch  would  reflect 
aggregated  trading  interest  at  a  specific 
price  interval  below  the  best  bid  (in  the 
case  of  a  liquidity  bid)  or  at  a  specific 
price  interval  above  the  best  offer  (in  the 
case  of  a  liquidity  offer).  The  specific 
price  interval  above  or  below  the  best 
bid  and  offer,  as  well  as  the  minimum 
size  of  the  liquidity  bid  or  offer,  would 
be  established  by  the  specialist  in  the 
subject  security.  Liquidity  bids  and 
offers  would  include  orders  on  the 
specialist's  book,  trading  interest  of 
brokers  in  the  trading  crowd,  and  the 
specialist's  dealer  interest,  at  prices- 
ranging  from  the  best  bid  (offer)  down 
to  the  liquidity  bid  (up  to  the  liquidity 
offer). 

According  to  the  Exchange,  it  would 
not  be  mandatory  to  disseminate  a 
separate  liquidity  bid  and/or  offer.  In 
certain  instances,  depending  on  the 
depth  of  the  market,  the  Exchange 
represents  that  the  best  bid  (offer)  and 
the  liquidity  bid  (offer)  may  converge.  In 
such  case,  tJie  Exchange  would  make 
available  the  same  price  and  size  both 
as  the  best  (bid)  offer  over  the 
Consolidated  Quotation  System  ("CQS") 
and  as  the  liquidity  bid  (offer)  via  the 
Exchange's  Common  Access  Point 
("CAP").  In  any  event,  all  disseminated 
bids  and  offers  (best  and  liquidity) 
would  be  deemed  to  be  "firm 
'  quotations"  that  are  available  for 
interaction  with  trading  interest.  Orders 
seeking  to  trade  against  the  best  emd 
liquidity  bids/offers  would  be  executed 
in  accordance  with  NYSE  auction 
procedures  eind  NYSE  procedures 
governing  the  execution  of  XPress 
orders. 

The  NYSE  proposes  to  amend  NYSE 
Rule  60  ("Dissemination  of  Quotations") 
to  provide  for  the  dissemination  of 


S17CFR240.11AC1-1. 


138 


Federal  Register /Vpl.  68,  No.  1/ Thursday,  January  2,  2003 /Notices 


liquidity  bids  and  offers.  The  proposed 
amended  rule  contains  a  discussion  of 
how  market  and  limit  orders,  as  well  as 
XPress  orders,  would  be  executed 
against  best  and  liquidity  bids  and 
offers. 

Market  Orders 

When  a  liquidity  bid  is  published  in 
addition  to  a  best  bid,  a  market  order  to 
sell  of  a  size  greater  than  the  size  of  the 
best  bid  will  be  executed  to  the  extent 
possible  against  the  best  bid  (or  the 
order  will  be  crossed  by  the  specialist 
when  he  or  she  is  acting  as  agent  for  the 
order  using  the  auction  market 
procedures  in  NYSE  Rule  76,  which 
calls  for  the  member  to  publicly  bid  and 
offer  on  behalf  of  the  orders  before 
making  a  transaction  with  him — or 
herselfl  with  the  balance  of  the  sell 
order  being  executed  at  the  higher  price 
of  the  liquidity  bid  or  at  the  price  of 
other  orders  on  the  book  below  the  best 
bid,  but  above  the  liquidity  bid.  For 
example,  assume  the  best  bid  is  $20.10 
for  200  shares,  while  the  liquidity  bid  is 
$20.05  for  10,000  shares,  with  no  other 
bids  in  between  the  best  and  Uquidity 
bids.  If  a  market  order  to  sell  1,000 
shares  is  received  by  the  specialist,  200 
shares  would  trade  at  the  best  bid  price 
of  $20.10,  and  800  shares  would  trade 
at  $20.05,  the  liquidity  bid  price,  unless 
thp  specialist  in  crossing  the  order 
obtains  price  improvement  for  it.  If 
there  were  other  bids  on  the  book 
between  the  best  and  liquidity  bids,  the 
sell  market  order  could  receive 
executions  at  those  prices.  For  example, 
if,  in  addition  to  the  best  and  liquidity 
bids  of  $20.10  and  $20.05  in  the 
previous  example,  there  were  also  a  bid 
of  $20.07  for  300  shares,  the  market 
order  to  sell  would  be  executed  as 
follows — 200  shares  at  the  best  bid  of 
$20.10.  300  shares  at  $20.07  and  500 
shares  at  the  liquidity  bid  of  $20.05, 
unless  the  specialist  in  crossing  the 
order  obtains  price  improvement  for  it. 
Market  orders  to  buy  would  follow  the 
same  principles  using  the  best  and 
liquidity  offers. 

Limit  Orders 

NYSE  is  proposing  that  similar 
procedures  would  be  used  for  the 
execution  of  limit  orders  when  there  are 
liquidity  bids  and  offers  as  well  as  best 
bids  and  offers.  In  that  regard,  when  a 
liquidity  bid  is  published  in  addition  to 
a  best  bid,  a  limit  order  to  sell  of  a  size 
greater  than  the  size  of  the  best  bid,  but 
which  is  limited  to  a  price  executable  at 
or  above  the  liquidity  bid  price,  would 
be  executed  first  against  the  best  bid  (or 
crossed  as  explained  above),  with  the 
balance  of  the  order  being  executed 
within  its  limit  price  at  a  price  at  which 


orders,  on  the  book  will  not  be  traded 
through.  For  example,  assume  there  is  a 
best  bid  for  200  shares  of  $20.10  and  a 
liquidity  bid  of  $20.05  for  10,000  shares. 
In  addition,  there  is  a  bid  for  500  shares 
at  $20.07.  If  a  limit  order  to  sell  1,000 
shares  at  $20.05  is  received  by  the 
specialist,  it  would  be  executed  as 
follows— 200  shares  at  $20.10,  500 
shares  at  $20.07  and  300  shares  at  the 
liquidity  bid  of  $20.05.  In  all  these 
examples,  however,  as  with  market 
orders,  the  specialist  would  follow 
NYSE  auction  market  crossing 
procedures  in  an  effort  to  obtain  price 
improvement  for  the  order.  Limit  orders 
to  buy  would  follow  the  same 
principles. 

Execution  of  XPress  Orders 

An  XPress  order  is  an  order  of  a 
specified  minimum  size  that  it      be 
executed  against  a  displayed  Xi  -ess 
quote,  or  at  an  improved  price,  if 
obtainable.  In  order  to  be  indicated  as 
an  XPress  quote,  a  published  bid  or  offer 
must  be  for  no  less  than  the  minimum 
share  size,  currently  15,000  shares,  at 
the  same  price  for  no  less  than  15 
seconds. 

With  respect  to  liquidity  quotes,  the 
Exchange  proposes  to  amend 
Supplementary  Material  .40  of  NYSE 
Rule  13  ("Definitions  of  Orders")  to 
provide  that  a  liquidity  bid  or  offer, 
regardless  of  size,  will  be  XPress  eligible 
if  it  has  been  published  for  at  least  15 
seconds.  The  Exchange  expects  that  the 
size  of  liquidity  bids  and  offers  will  be 
of  a  size  that  represents  significant 
interest  for  a  stock  and  will,  in  many 
stocks,  be  greater  than  15,000  shares. 
However,  where  the  share  size  of  the 
liquidity  bid  or  offer  does  not  equal 
15,000  shares,  the  Exchange  believes 
that  institutional  interest  in  trading  at 
the  liquidity  price  may  still  be  present, 
and  that  utilizing  the  XPress  trading 
protocol  will  be  an  appropriate  way  for 
this  interest  to  access  such  displayed 
greater  liquidity.  A  liquidity  quote  will 
still  be  required  to  be  at  the  same 
liquidity  price  for  at  least  15  seconds  to 
be  eligible  as  a  quotation  against  which 
an  XPress  order  may  be  executed. 

Further,  the  Exchange  proposes  to 
amend  NYSE  Rule  60  to  provide  that  an 
XPress  order  may  be  priced  at  either  the 
best  bid  or  offer  price  if  XPress  eligible 
(i.e.,  for  at  least  15,000  shares  for  at  least 
15  seconds),  or  priced  at  the  liquidity 
bid  or  offer  price,  if,  again,  XPress 
eligible.  An  XPress  order  to  buy  priced 
at  the  liquidity  offer  price  will  be  either 
executed  at  that  price,  or  a  price  that 
will  allow  an  XPress  order  to  be  filled 
without  trading  through  orders  on  the 
book.  The  Exchange  represents  that 
specialists  will  seek  price  improvement 


for  XPress  orders  in  accordance  with  the 
Exchange's  procedures  for  the  execution 
of  XPress  orders. 

The  Exchange  proposes  that  if  a 
specialist  receives  two  XPress  orders 
within  a  nearly  simultaneous  time 
frame,  one  priced  at  the  best  bid  (offer), 
and  the  other  priced  at  the  liquidity  bid 
(offer),  both  orders  will  be  executed  in 
accordance  with  the  Exchange's 
procedures  for  the  execution  of  XPress 
orders. 6  Both  orders  will  also  be 
exposed  to  the  trading  crowd  for  price 
improvement.  Those  portions  of  the 
orders  that  do  not  receive  price 
improvement  will  be  executed  against 
the  XPress  bids  (offers),  which  may  not 
then  be  traded  against  by  other  members 
pursuant  to  the  Exchange's  procedures 
for  the  execution  of  XPress  orders. 

Automated  Dissemination  of  Quotations 

In  conjunction  with  the  dissemination 
of  dual  quotations,  the  Exchange 
proposes  to  provide  for  the  automated 
dissemination  of  the  best  bid  and  offer 
as  SuperDOT  limit  orders  are  received 
systemically.  The  Exchange  notes  that 
this  is  a  change  to  the  current  practice 
whereby  specialists  are  responsible  for 
disseminating  bids  and  offers.  NYSE 
Rule  60  would  be  amended  to  provide 
that  the  Exchange  will  autoquote  the 
NYSE's  highest  bid  or  lowest  offer 
whenever  a  limit  order  is  transmitted  to 
the  specialist's  book  at  a  price  higher 
(lower)  than  the  previously 
disseminated  highest  (lowest)  bid 
(offer).  When  the  NYSE's  highest  bid  or 
lowest  offer  has  been  traded  with,  in  its 
entirety,  the  Exchange  will  autoquote  a 
new  bid  or  offer  reflecting  the  total  size 
of  orders  on  the  specialist's  book  at  the 
next  highest  (in  the  case  of  a  bid)  or 
lowest  (in  the  case  of  an  offer)  price. 
NYSE  Rule  60  would  also  be  amended 
to  provide  that  autoquoting  will 
include:  (i)  Adding  size  to  the  best  and 
liquidity  bids/offers  as  additional  limit 
orders  are  received;  and  (ii)  reducing  the 
size  of  the  best  and  liquidity  bids/offers 
as  limit  orders  on  the  book  are  executed 
or  cancelled.  However,  the  Exchange 
notes  that  de  minimis  increases  or 
decreases  in  the  size  of  limit  orders  on 
the  book,  as  determined  by  the 
specialist,  will  not  result  in  automated 
augmenting  or  decrementing  of  the  size 
of  the  liquidity  bid  or  offer  where  such 
bid  or  offer  continues  to  reflect  the 
actual  size  of  limit  orders  on  the  book. 

In  any  instance  where  the  specialist 
disseminates  a  proprietary  bid  (offer)  of 
100  shares  on  one  side  of  the  market, 
the  bid  or  offer  on  that  side  of  the 
market  shall  not  be  autoquoted.  In  such 
an  instance,  any  better-priced  limit 


^  See  Amendment  No.  1.  supra  note  3. 
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orders  received  by  the  specialist  shall  be 
manually  displayed,  unless  they  are 
executed  at  a  better  price  in  a 
transaction  being  put  together  in  the 
auction  market  at  the  time  that  the  order 
is  received. 

In  conjunction  with  autoquoting  of 
bids  and  offers,  NYSE  Rule  1000 
("Automatic  Execution  of  Limit  Orders 
Against  Orders  Reflected  in  NYSE 
Published  Quotation")  would  be 
amended  to  provide  that  a  NYSE 
Direct+®  ("NYSE  Direct+")  order  equal 
to  or  greater  than  the  size  of  the 
published  bid/ offer  will  exhaust  the 
entire  bid/offer,  rather  than'decrease  it 
to  100  shares  as  is  the  case  today.  ^  The 
purpose  of  this  change  is  to  facilitate  the 
autoquoting  of  the  next  highest  bid/ 
lowest  offer.  The  unfilled  balance  of  the 
NYSE  Direct+  order  would  be  displayed 
in  the  auction  market  as  a  SuperDOT 
limit  order. 

The  Exchange  believes  that  the 
proposed  automated  dissemination  of 
the  best  bid  and  offer  suggests  a  need  to 
amend  Supplementary  Material  .30  to 
NYSE  Rule  123A  ("Miscellaneous 
Requirements")  to  enable  specialists  to 
trade  percentage  orders  against 
incoming  SuperDOT  orders.  Currently, 
specialists  may  bid  or  offer  (within 
$0.10  of  the  last  sale)  on  behalf  of  a 
percentage  order,  and  an  incoming 
SuperDOT  order  may  then  trade  against 
such  bid  or  offer.  The  specialist  may  not 
"reach  across  the  market"  to  trade  a 
percentage  order  against  a  bid  or  offer  in 
a  "destabilizing"  transaction  (bid  above 
the  last  sale  or  sell  below  the  last  sale) 
unless  the  trade  is  for  at  least  10,000 
shares  or  a  quantity  of  stock  with  a 
market  value  of  at  least  $500,000.  With 
the  automating  of  SuperDOT  bids  and 
offers,  specialists  would  not  be 
permitted  to  interact  with  such  orders 
on  behalf  of  percentage  orders  as  they 
do  today  because  they  cannot  "reach 


'  NYSE  Rule  1001(c)  currently  provides  that  if 
executions  of  auto  ex  orders  have  traded  writh  all 
trading  interest  reflected  in  the  Exchange's 
published  bid  or  offer,  the  Exchange  will 
disseminate  a  bid  or  offer  at  that  price  of  100  shares 
until  the  specialist  requofes  that  market.  See 
Securities  Exchange  Act  Release  No.  43767 
(December  22,  2000),  66  FR  834  (January  4,  2001) 
(SR-NYSE-2000-18).  The  NYSE  Direct*  pilot  was 
subsequently  extended  for  an  additional  year,  see 
Securities  Exchange  Act  Release  No.  45331  (January 
24,  2002),  67  FR  5024  (February  1,  2002)  (SR- 
NYSE-2001-50);  and,  recently  extended  until 
December  23.  2003,  see  Securities  Exchange  Act 
Release  No.  46906  (November  25,  2002),  67  FR 
72260  (December  4,  2002)  (SR-NYSE-2002-47). 
The  Exchange  recognizes  that  the  proposed 
language  in  NYSE  Rule  1000  will  have  the  effect  of 
superseding  the  provisions  of  NYSE  Rule  1001(c). 
The  Exchange  represents  that  it  will  submit  an 
amendment  to  delete  Rule  1001(c)  before  approval 
of  the  proposed  rule  change.  The  Exchange  also 
represents  that,  if  approved,  amended  NYSE  Rule 
1000  will  be  part  of  the  pilot  program  for  NYSE 
Direct+  rules. 


across  the  market"  to  effect  smaller  size 
trades.  Thus,  the  Exchange  is  proposing 
to  amend  NYSE  Rule  123A.30  to  permit 
specialists  to  "reach  across  the  market" 
with  percentage  orders  to  effect  trades  of 
less  than  10,000  shares  or  a  quantity  of 
stock  having  a  market  value  of  less  than 
$500,000.  Specialists  could  not  "reach 
across  the  market"  more  than  $0.10 
from  the  last  sale  to  effect  these  smaller 
size  trades  if  the  trade  would  be 
destabilizing.  This  $0.10  limitation  is 
the  same  as  the  current  limitation  on 
making  destabilizing  bids  or  offers 
against  which  incoming  orders  may 
trade. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
statutory  basis  for  this  proposed  rule 
change  is  in  Section  6(b)(5)  of  the  Act," 
which  requires  that  an  exchange  have 
rules  that  are  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes 
that  the  proposed  rule  change  also 
supports  the  principles  of  Section 
llA(a)(l)  of  the  Act,»  in  that  it  seeks  to 
assure  the  availability  to  market 
participants  of  information  with  respect 
to  market  interest  in  seciu-ities  traded  on 
the  Exchange,  and  thereby  promote 
economically  efficient  execution  of 
securities  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments' 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  23.  2003. 

For  the  Cbmrnission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '° 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-33118  Filed  12-31-02;  8:45  am] 

BtLUNG  C00€  8010-01-P  ~-=^ 


SECURITIES  AND  EXCHANGE 
COMMISSION  ^ 

[Release  No.  34-47089;  File  No.  SR-NYSE- 
2002-43] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Arbitration 

December  23.  2002. 

On  September  4,  2002,  the  New  York 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  rule  19b-4 


8  15  U.S.C.  78f(b)(5). 

9  15  U.S.C.  78k-l(a)(l). 


"■17  CFR  200.30-3(a)(  12). 
>  15  U.S.C.  78s(b)(l). 
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thereunder,^  a  proposed  rule  change  to: 
Increase  the  ceilings  for  claims  eligible 
for  simplified  arbitration  and  arbitration 
claims  between  members  to  be  decided 
by  one  arbitrator;  clarify  that  both  a 
filing  fee  and  a  hearing  deposit  must  be 
submitted  with  a  claim;  increase  a  pre- 
hearing conference  fee  and  the 
maximum  adjournment  fee;  and  make 
certain  technical  changes  to  fee 
schedules. 

The  proposed  rule  was  published  for 
comment  in  the  Federal  Register  on 
November  20,  2002.3  No  comments 
were  received  on  the  proposal.  In  this 
order,  the  Commission  is  approving  the 
proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange"  and,  in  particular,  with  the 
requirements  of  section  6(b)(5). ^ 

In  particular,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)*'  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade  and  is 
consistent  with  section  6(b)(4)^  in  that  it 
provides  for  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.s  that  the 
proposed  rule  change  (SR-NYSE-2002- 
43),  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authprity.^ 
|FR  Doc.  02-33123  Filed  12-31-02;  8:45  am) 

BILUNG  CODE  8010-01-P 


M7CFR240.19M 

^  See  Securities  Exchange  Act  Release  No.  34- 
46824. (November  13.  2002).  67  FR  70098. 

■*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f].  ' 

5  15U.S.C.  78f(b)(5). 

6  15  U.S.C.  78f[bM5}. 
M5  U.S.C.  78f[b)(4). 
»15  U.S.C.  78s(b)(2). 

9 1 7  CFR  20O-3O-3(a)(  12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47088;  File  No.  SR-PCX- 
2002-78] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to  a 
Six-Month  Extension  of  the  Automatic 
Execution  System  Incentive  Pilot 
Program 

December  24,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
18,  2002,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  I,  II,  and 
III  below,  which  items  have  been 
prepared  by  the  Exchange.  The 
proposed  rule  change  has  been  filed  by 
the  PCX  as  a  "non-controversial"  rule 
change  under  rule  19b— 4(f)(6)  of  the 
Act.  ^  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  riUe  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  extend  the 
Automatic  Execution  System  ("Auto- 
Ex")  Incentive  Pilot  Program  for  six 
months.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  PCX  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  June  7,  2002,  the  Commission 
approved,  on  a  six-month  pilot  basis, 
the  Exchange's  proposal  to  amend  PCX 
rule  6.87,  which  governs  the  operation 
of  Auto-Ex '» to  provide  an  Auto-Ex 
Incentive  Program  for  apportioning 
Auto-Ex  trades  among  Market  Makers.^ 
The  pilot  program  is  currently  set  to 
expire  on  December  24,  2002.*' 

The  Auto-Ex  Incentive  Program 
allows  the  Exchange  to  assign  Auto-Ex 
orders  to  logged-on  Market  Makers 
according  to  their  percentage  of  their  in- 
person  agency ''  contracts  traded  in  an 
issue  (excluding  Auto-Ex  contracts 
traded)  compared  to  all  of  the  Market 
Maker  in-person  agency  contracts  traded 
(excluding  Auto-Ex  contracts)  during 
the  review  period.  The  review  period  is 
determined  by  the  Options  Floor 
Trading  Committee  ("OFTC")  and  may 
be  for  any  period  of  time  not  in  excess 
of  two  weeks.^  The  percentage 
distribution  determined  for  a  review 
period  will  be  effective  for  the 
succeeding  review  period. 

The  Exchange  is  requesting  an 
additional  extension  of  the  pilot 
program  for  six  months  from  December 
24,  2002,  through  June  24,  2003.  The 
added  time  permits  the  Exchange  to 
finalize  a  proposed  amendment  to  its 
program  in  order  that  the  participation 
percentages  of  Market  Makers  who  are 
temporarily  away  from  the  trading  floor 
may  be  reinstated  in  some  fashion. 
Therefore,  the  Exchange  believes  that  a 
six-month  extension  of  the  program  is 
warranted. 


'  15  U.S.C.  78s(b)(l). 
M7CFR240.19l>-4. 
3  17CFR240.19b-4(f)(6). 


*  Auto-Ex  is  the  Exchange's  Automated  Execution 
system  feature  of  the  Pacific  Options  Exchange 
Trading  System  ("POETS")  for  market  or 
marketable  limit  orders.  POETS  is  the  Exchange's 
automated  trading  system  comprised  of  an  options 
order  routing  system,  Auto-Ex,  an  on-line  limit 
order  book  system,  and  an  automatic  market  quote 
update  system.  Option  orders  may  be  sent  to  POETS 
via  the  Exchange's  Member  Firm  Interface  ("MFI"). 
Market  and  marketable  limit  orders  sent  through  the 
MFI  will  be  executed  by  Auto-Ex  if  they  meet  order 
type  and  size  requirements  of  the  Exchange. 

5  See  Securities  Exchange  Act  Release  No.  46115 
(June  25,  2002),  67  FR  44494  (July  2,  2002). 

*The  proposed  rule  changes  were,  in  part,  based 
on  CBOE  rule  6.8  Interpretations  and  Policies  .06(c) 
"100  Spoke  RAES  Wheel". 

'  Agency  contracts  are  those  contracts  that  are 
represented  by  an  agent  and  do  not  include 
contracts  traded  between  Market  Makers  in  person 
in  the  trading  crowd. 

"  The  OFTC  has  set  a  two-week  review  period  for 
all  options  classes  and  the  OFTC  will  not  vary  the 
term  of  the  review  period  except  for  exigent 
circumstances. 
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2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act,^ 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5), '°  in  particular,  in  that  it 
is  designed  to  facilitate  transactions  in 
securities,  to  promote  just  and  equitable 
principles  of  trade,  enhance  competition 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  piu-poses  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

EQ.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

■"  The  proposed  rule  change  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act  ^^  and  rule 
19b-4(f)(6)  thereunder.  12  Because  the 
foregoing  proposed  rule  change,  as 
amended:  (1)  Does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest,  (2)  does  not  impose  any 
significant  biuden  on  competition,  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  the 
Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest, 
provided  that  the  self-regulatory 
organization  has  given  the  Commission 
written  notice  of  its  intent  to  file  the 
proposed  rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  of  the 
proposed  rule  change,  or  such  shorter 
time  as  the  Commission  may  designate, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act "  and  rule 
19b-4(f)(6)i'»  thereunder. 

The  Exchange  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay  requirement,  to  permit  the 
Exchange  to  implement  the  proposal 


immediately.  Under  rule  19b-4(f)(6)(iii), 
a  proposed  "non-controversial"  rule 
change  does  not  become  operative  for  30 
days  after  the  date  of  filing,  luiless  the 
Commission  designates  a  shorter  time. 

The  Commission  believesthat 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  for  the  continued  operation  of 
PCX's  Auto-Ex  Incentive  Pilot  Program 
without  interruption. '5  For  this  reason, 
the  Conunission  designates  the 
proposed  rule  change  to  be  effective  and 
operative  upon  its  filing  with  the 
Commission.  At  any  time  within  60  . 
days  of  the  filing  of  the  proposed  rule 
change,  the  Conmxission  may  simunarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
pxu'poses  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-PCX-2002-78  and  should  be 
submitted  by  January  23,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  16 

Margaret  H.  McFarland, 

Deputy  Secretary.  , 

[FR  Doc.  02-33122  Filed  12-31-02;  8:45  am) 

BILLING  CODE  8010-01-P 


9  15U.S.C.  78f(b). 

10  15  U.S.C.  78f[b)(5). 

»>  15  U.S.C.  78s(b)(3)(A). 
"  17  CFR  240.19b-4(f)(6). 
"  15  U.S.C.  78s(b)(3)(A). 
"  17  CFR  240.19b-4(f)(6). 


"  For  the  purposes  only  of  accelerating  the 
operative  date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rules  impact  on  efficiency, 
competitipn,  and  capital  formation.  15  U.S.C.  78c(0. 

>8 17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47090;  File  No.  SR-Ptilx- 
2002-75] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Its  Payment  for  Order  Flow 
Program 

December  23,  2002. 

Piu-suant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")i,  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
15,  2002,  the  Philadelphia  Stock 
Exchange,  Inc.  ("PhLx")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in,  below,  which  the  Phlx  has  prepared. 
On  December  23,  2002,  the  Phlx  filed 
Amendment  No.  1  to  the  proposed  rule 
change,  which  replaced  the  original 
filing  in  its  entirety.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  proposed  rule  change,  as  amended. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  dues,  fees,  and  charges  to 
reinstate  an  options  payment  for  order 
flow  program.  The  text  of  the  proposed 
rule  change  is  available  at  the  principal 
offices  of  the  Phlx  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phbc  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Phlx  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  generate  a  source  of 


'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19l)-4. 
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revenue  that  specialists  may  use  to 
attract  order  flow  to  the  Phlx,  and  to 
maintain  and  enhance  the  Phlx's 
competitive  position.  The  Phlx  notes 
that  two  other  options  exchanges 
currently  have  payment  for  order  flow 
programs.  3 

The  Phlx  first  instituted  a  payment  for 
order  flow  fee  in  August  2000,  imposing 
a  $1 .00  per  contract  fee,  with  some 
exceptions,  on  transactions  of  Phlx 
specialists  and  ROTs  in  the  top  120 
options  on  the  Phbc.'*  The  top  120 
options  were  the  120  most  actively 
traded  equity  options,  based  on  national 
trading  volume.  The  Phlx  recalculated 
the  list  of  top  120  options  every  six 
months,  based  on  volume  information 
that  the  Options  Clearing  Corporation 
provided. 5  The  payment  for  order  flow 
fee  did  not  apply  to  index  or  foreign 
currency  options.  The  Phbc  later 
suspended  the  imposition  of  payment 
for  order  flow  fees.^ 

The  Phlx  is  now  proposing  to  impose 
a  pajrment  for  order  flow  fee,  per- 
contract,  per-issue,  on  the  transactions 
of  Phlx  Registered  Options  Traders 
("ROTs"),7  as  set  forth  in  the  Phlx's 
ROT  Equity  OptionPayment  for  Order 
Flow  Charges  Schedule  and  subject  to 
the  exceptions  listed  below.  The  fee 
would  be  assessed  on  ROTs  on  the  top 
120  most  actively  traded  equity  options 
in  terms  of  the  total  number  of  contracts 
that  are  traded  nationally,  based  on 
voliune  statistics  provided  by  the 


(2) 


'The  Phlx  states  that  two  other  options 
exchanges  currently  have  payment  for  order  flow 
programs.  See  Securities  Exchange  Act  Release  Nos. 
46485  (September  10.  2002).  67  FR  58668 
(September  17,  2002)  (SR-PCX-2002-59);  and 
45857  (May  1,  2002),  67  FR  30988  (May  8,  2002) 
(SR-ISE-2002-12). 

*  See  Securities  Exchange  Act  Release  No.  43177 
(August  18,  2000).  65  FR  51889  (August  25,  2000) 
(SR-Phlx-00-77).  Transactions  in  top  120  options 
that  were  excepted  from  the  $1.00  fee  were 
transactions  between:  (1)  a  specialist  and  a  ROT 
a  ROT  and  a  ROT:  (3)  a  specialist  and  a  firm:  (4) 
a  ROT  and  a  firm:  (5)  a  specialist  and  a  broker- 
dealer,  and  (6)  a  ROT  and  a  broker-dealer.  See 
Securities  Exchange  Act  Release  Nos.  43177 
(August  18,  2000),  65  FR  51889  (August  25.  2000) 
(SR-Phlx-00-77):  43480  (October  25,  2000),  65  FR 
66275  (November  3,  2000)  (SR-Phb(-00-86  and 
SR-Phlx-00-87):  and  43481  (October  25,  2000),  65 
FR  66277  (November  3,  2000)  (SR-Phlx-00-88  and 
SR-Phlx-00-89). 

^  For  the  period  from  April  2.  2001  through  )une 
30,  2001,  there  was  a  total  of  121  Options  on  the 
Exchange's  list  of  the  top  120  options  when  the 
QQQ  options  were  added  to  the  Exchange's 
payment  for  order  flow  fee  program  prior  to  the 
next  six-month  measuring  period.  See  Securities 
Exchange  Act  Release  No.  44237  (April  30.  2001). 
66  FR  23308  (May  8.  2001)  (SR-PhIx-2001-43). 

»See  Securities  Exchange  Act  Release  No.  44716 
(August  16,  2001),  66  FR  44393  (August  23.  2001) 
(SR-Phlx-2001-73). 

'  ROT  transactions  include  those  identified  as 
"on-floor  ROT  orders"  entered  through  a  hand-held 
device  for  execution  on  the  Phlx  trading  floor.  See 
Phlx  Rule  1080. 


Options  Clearing  Corporation.*  Initially, 
for  trade  months  November,  December, 
and  January,  the  payment  for  order  flow 
fee  assessed  on  ROTs  would  be  $1.00  on 
the  top-ranked  option,  the  Nasdaq-100 
Index  Tracking  Stock"""  (which  trades 
under  the  symbol  "QQQ").s  The  fee  on 
the  next  49  options  would  be  $0.50,  and 
the  remaining  top  120  options  would  be 
assessed  $0.00.io  After  the  January  2003 
trade  month,  the  Chairman  of  the  Phbc 
would  establish  the  fees  in  $0.05 
increments  after  receiving 
recommendations  from  a  payment  for 
order  flow  subcommittee  of  the  Finance 
Committee  and  a  payment  for  order  flow 
subcommittee  of  the  Options 
Committee. ' ' 

In  its  original  proposal,  filed  with  the 
Commission  on  November  15,  2002,  the 
Phbc  proposed  to  impose  a  500-contract 
cap  per  individual  cleared  side  of  a 
transaction.  In  this  Amendment  No.  1 , 
which  replaces  the  original  filing  in  its 
entirety,  the  Phlx  proposes  to  remove 
the  500  contract  cap  after  December  31, 
2002.  Accordingly,  the  500  contract  cap 
would  be  in  effect  for  trades  executed 
on  or  after  November  18,  2002  and 
settling  through  December  31,  2Q02.  The 
Phbc  believes  that  keeping  the  contract 
cap  through  December  31,  2002  should 
minimize  member  confusion  as  to  the 


"The  measuring  periods  for  the  top  120  options 
would  be  calculated  every  three  months.  For 
example,  for  trade  months  November,  December, 
and  January,  the  measuring  period  to  determine  the 
top  120  options  would  be  based  on  volume 
statistics  from  July,  August,  and  September.  The 
subsequent  measuring  period  would  be  October. 
November,  and  December  for  trade  months 
February,  March,  and  April.  This  cycle  would 
continue  every  three  months.  Members  would  be 
notified  of  the  top  120  options  and  applicable  fees 
approximately  two  weeks  before  the  beginning  of  a 
new  three-month  trading  period. 

9The  Nasdaq-100®.  Nasdaq-100  Index®. 
Nasdaq®,  The  Nasdaq  Stock  Market®,  Nasdaq-100 
SharesSM,  Nasdaq-100  Trust sm,  Nasdaq-100  Index 
Tracking  Stock^".  and  QQQ^"  are  trademarks  or 
service  marks  of  The  Nasdaq  Stock  Market.  Inc. 
(Nasdaq)  and  have  been  licensed  for  use  for  certain 
purposes  by  the  Philadelphia  Stock  Exchange 
pursuant  to  a  License  Agreenlent  with  Nasdaq.  The 
Nasdaq-100  Index®  (the  Index)  is  determined, 
composed,  and  calculated  by  Nasdaq  without 
regard  to  the  Licensee,  the  Nasdaq-100  Trust^M,  or 
the  beneficial  owners  of  Nasdaq-100  Shares^".  The 
phlx  represents  that  Nasdaq  has  complete  control 
and  sole  discretion  in  determining  or  calculating 
the  Index  or  in  modifying  in  any  way  its  method 
for  determining  or  calculating  the  Index  in  the 
future. 

">To  avoid  confusion,  the  ROT  Equity  Option 
Payment  forOrder  Flow  Charges  Schedule  reflects 
only  those  options  being  charged  more  than  SO.OO. 

"The  Phlx  will  file  with  the  Commission  a 
proposed  rule  change  addressed  to  any  changes  in 
its  fee  schedule.  The  subcommittees  and  Chairman 
of  the  Phlx  may  take  into  account  the  following 
factors  when  setting  payment  for  order  flow  rates: 
(1)  Trading  volume  per  issue;  (2)  Phlx  market  share 
per  option;  (3)  disposition  of  previous  payment  for 
order  flow  fees  collected;  (4)  relative  size  of  the 
trading  crowd;  and  (5)  other  such  information  as 
deemed  necessary. 


applicable  date  for  the  contract  cap  and 
will  avoid  making  costly  changes  to  the 
billing  system  for  the  last  six  trading 
days  of  the  month  of  December.  The 
Phlx  intends  to  file  a  separate  proposal 
pursuant  to  Section  19(b)(2)  of  the  Act 
to  impose  the  500  contract  cap  for  trades 
settling  on  or  after  January  2,  2003. 

The  proposed  payment  for  order  flow 
fee  would  not  apply  to  transactions 
between:  (1)  A  specialist  and  a  ROT;  (2) 
a  ROT  and  a  ROT;  (3)  a  ROT  and  a 
firm;  '^  and  (4)  a  ROT  and  a  broker- 
dealer.  ^3  The  Phlx  continues  to  believe 
that  these  are  not  the  transactions  the 
fee  is  designed  to  attract.  Indeed, 
because  the  primary  focus  of  the 
program  is  to  attract  order  flow  from 
customers,  the  proposed  fee  would  not 
be  imposed  on  the  above-specified 
transactions.  The  payment  for  order 
flow  fee  would  also  not  apply  to  index 
or  foreign  currency  options. 

The  Phlx  would  bill  and  collect  the 
fee  on  a  monthly  basis  and  account  for 
the  funds  received  from  the  ROTs  by 
option.  The  specialist  units  would  be 
able  to  use  the  funds  collected  in 
relation  to  a  given  opticm  to  make 
payments  to  order  flow  providers  for  the 
purpose  of  attracting  options  orders  to 
the  Phbc.  1^  The  specialist  units  for  each 
option  would  establish  the  amounts  to 
be  paid  to  order  flow  providers  in 
respecrt  of  order  flow  for  that  option. 
The  specialist  units  would  receive  these 
funds  after  submitting  a  Phbc  form 
identifying  the  amount  of  the  requested 
funds.  '^  Because  the  specialist  units  are 
not  being  charged  the  payment  for  order 
flow  fee  for  their  own  transactions,  they 
may  not  request  reimbursement  or 
pajrment  for  order  flow  funds  in 


"  For  purposes  of  this  filing,  a  firm  is  defined  as 
a  proprietary  account  of  a  member  firm,  and  not  the 
account  of  an  individual  member.  Therefore,  if  a  . 
ROT  trades  with  a  member  firm  that  was  effecting 
trades  for  its  proprietary  account  and  not  on  behalf 
of  customers,  the  payment  for  order  flow  fee  would 
not  apply. 

■'For  purposes  of  this  filing,  broker-dealer  orders 
are  orders,  entered  from  other  than  the  floor  of  the 
Phlx,  for  any  account  (i)  in  which  the  holder  of 
beneficial  interest  is  a  member  or  non-member 
broker-dealer  or  (ii)  in  which  the  holder  of 
beneficial  interest  is  a  person  associated  with  or 
employed  by  a  member  or  non-member  broker- 
dealer.  This  includes  orders  for  the  account  of  an 
ROT  entered  from  off-the-floor. 

'*The  Phlx  is  using  the  terms  "specialist"  and 
"specialist  unit"  interchangeably  here. 

•5  The  purpose  of  the  form  is  to  assist  the  Phlx 
in  accurately  accounting  for  and  tracking  funds 
transferred  to  specialists  consistent  with  normal 
bookkeeping  and  auditing  practices.  The  specialists 
will  certify  on  the  form  that  the  funds  requested 
and  received  are  used  to  reimburse  the  specialist  for 
payments  made  in  connection  with  attracting  order 
flow  to  the  Phlx,  consistent  with  this  filing. 
However,  as  discussed  below,  all  determinations 
concerning  the  amount  that  will  be  paid  for  orders 
and  which  order  flow  providers  shall  receive  these 
payments  will  be  made  by  specialists. 
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connection  with  any  transactions  to 
which  they  were  a  party. 

Under  the  Phlx's  proposed  payment 
for  order  flow  program,  speciaUsts 
would  request  reimbursement  for  funds 
that  they  have  paid  to  order  flow 
providers  for  order  flow.  Under  the 
Phlx's  original  payment  for  order  flow 
program,  both  specialists  and  ROTs  paid 
the  payment  for  order  flow  fee  and  then 
were  reimbursed  these  funds  at  a  later 
date.  1^  Under  that  program,  the 
specialist  both  expended  funds  to  pay 
for  order  flow  and  also  paid  into  the 
payment  for  order  flow  pool  by  paying 
the  payment  for  order  flow  fee,  only  to 
request  reimbursement  at  a  later  date,  , 
thereby  reimbursing  themselves,  in  part, 
for  funds  collected  from  themselves. 
The  Phlx  believes  that  this  resulted  in 
an  imfair  and  uimecessary  burden  on 
specialists  because  they  expended  funds 
twice,  until  they  were  able  to  claim 
reimbursement. 

Under  the  proposed  program,  the  Phlx 
would  not  charge  the  specialists  the 
payment  for  order  flow.  The  Phlx 
believes  that  the  proposed  program 
would  achieve  an  economic  effect 
similar  to  the  old  program,  without  the 
financial  burden  on  specialists.  Under 
the  terms  of  the  proposed  program, 
specialists  may  request  reimbursement 
for  payment  for  order  flow  funds  in 
connection  with  any  transactions  to 
which  they  were  not  a  party,  based  on 
die  percentage  of  ROT  monthly  volume 
tD  total  specialist  and  ROT  monthly 
volume.  For  example,  if  the  monthly 
voliune  in  an  option  to  which  the 
specialist  was  a  party  was  100,000 
contracts  and  the  monthly  volume  in 
that  same  option  to  which  ROTs  were  a 
party  was  75,000  contracts,  the 
specialist  may  receive  up  to  43  percent 
of  the  total  requested  reimbursement 
amount  (75,000/175,000).  This  amount 
may  be  further  limited  by  the  amount 
collected  in  the  payment  for  order  flow 
pool  for  that  option,  as  specialists  may 
not  receive  more  than  the  amoiuit 
collected  from  the  ROTs.  The  Phlx 
believes  that  this  methodology  should 
help  to  ensure  that  ROTs  are  not 
unfairly  burdened  by  paying  the 
payment  for  order  flowvfee. 

In  the  proposed  program,  the 
specialists  would  make  all 
determinations  concerning  the  amoimt 
to  be  paid  for  orders  and  the  order  flow 
providers  that  should  receive  the 
payments.  The  specialists  would 
account  to  the  Phlx  for  the  use  they 
make  of  the  funds.  The  Phlx  believes 
that  this  would  help  it  to  determine  the 


effectiveness  of  the  proposed  fea  Iij 
addition,  the  Phlx  would  provide 
certain  administrative  duties  to  assist 
the  specialists,  including  keeping  track 
of  the  number  of  qualified 
transactions  ^'^  that  firms  execute  on  the 
Phlx  and  performing  any  necessary 
accounting  functions. 

In  addition,  in  connection  with  its 
payment  for  order  flow  program,  the 
Phlx  intends  to  rebate  to  ROTs,  on  a 
monthly  basis,  the  amoimt  of  payment 
for  order  flow  fees  that  the  specialists 
have  not  requested  for  use  in  paying 
order  flow  providers. ''*  The  amount  to 
be  refunded  to  each  ROT  would  be 
based  on  the  percentage  of  the  total 
payment  for  order  flow  charges  the  ROT 
paid  for  each  option  during  the  rebate 
time  period.  The  ROTs  percentage  of  the 
total  payment  for  order  flow  charges  for 
each  option  would  then  be  multiplied 
by  the  rebate  amoimt.  For  example,  if  a 
ROT  contributed  5%  of  the  total 
pajrment  for  order  flow  charges  for  a 
particular  option  during  the  rebate  time 
period,  the  ROT  would  receive  5%  of 
that  option's  overall  rebate  amount  for 
that  month. 

The  Phbc  will  continue  to  implement 
a  quality  of  execution  program. '^  Any 
changes  to  the  options  to  which  this 
proposed  fee  applies,  to  the  rate  or  rates 
at  which  the  fee  is  assessed,  or  to  the 
Phlx's  disposition  of  funds  generated  by 
the  fee  will  be  the  subject  of  separate 
filings  with  the  Commission.  The  Phlx 
intends  to  implement  the  payment  for 
order  flow  fee  for  trades  executed  on 
and  after  November  18,  2002.2° 

2.  Statutory  Basis 

The  Phlx  believes  that  its  proposal  to 
amend  its  schedule  of  dues,  fees,  and 
charges  is  an  equitable  allocation  of 
reasonable  fees  among  Phlx  members 
consistent  with  Section  6(b)  of  the  Act^^ 
and  furthers  the  objectives  of  Sections 
6(b)(4)  and  6(b)(5)  of  the  Act."  The  Phlx 
believes  that  the  ROTs  paying  the 
proposed  payment  for  order  flow  fee 
will  also  receive  the  benefits  of 
increased  order  flow.  Moreover,  the 
Phlx  believes  that  attracting  more  order 


"i  See  Securities  Exchange  Act  Release  No.  43177 
(August  18,  2000),  65  FR  51889  (August  25,  2000) 
(SR-Phlx-00-77)). 


I'The  term  "qualified  transactions"  refers  to 
transactions  by  ROTs  on  which  a  payment  for  order 
flow  fee  is  assessed. 

'8  The  Phlx  will  not  rebate  more  than  the  amount 
that  has  actually  been  collected  from  the  ROTs. 

19 See  e.g..  Securities  Exchange  Act  Release  No. 
43436  (October  11,  2000).  65  FR  63281  (October  23, 
2000)  (SR-Phlx-2000-83). 

2"  This  fee  is  not  eligible'for  the  monthly  credit 
of  up  to  $1,000  to  be  applied  against  certain  fees, 
dues,  and  charges  and  other  amounts  that  certain 
members  owe  to  the  Phlx.  See  Securities  Exchange 
Act  Release  Np.  44292  (May  11.  2001),  66  FR  27715 
(May  18,  2001)  (SR-Phlx-2001-49). 

"  15  U.S.C.  7Bf(b). 

"  15  U.S.C.  78flb)(4)  and  78f(b)(5). 


flow  to  the  Phlx  should  result  in 
increased  liquidity,  tighter  markets,  and 
more  competition  among  exchange 
members,  and  thereby  serve  to  promote 
just  and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest,  consistent  with  Section  6(b)(5) 
oftheAct.23 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the' 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Phlx  received  a  petition  signed  by 
various  Phlx  members  who  requested  a 
formal  vote  of  the  Phlx  Board  of 
Governors  on  the  appropriateness  of    . 
implementing  "payment  for  order  flow" 
and  "urge[d]  the  Board  of  Governors  to 
vote  against  such  implementation.  "^^ 
As  stated  above,  the  Executive 
Committee,  pursuant  to  delegated 
authority,  authorized  the  filing  of  this 
proposed  rule  change. 

llie  Phbc  also  received  a  letter  from  a 
Phlx  member  who  questioned  the 
procedures  relating  to  the  accounting  by 
specialists  for  the  funds  that  they 
receive  from  the  Phlx,  including  that 
this  information  is  not  publicly 
available,  and  the  possible  appearance 
that  one  group  of  members  is  being 
favored  over  another  group. -^  The  Phlx 
believes  that  its  accounting  and 
certification  procedures  as  discussed 
herein  are  necessary  and  appropriate 
and  that  the  individual  relationships 
between  the  specialists  and  order  flow 
providers  should  remain  confidential  in 
order  to  preserve  the  integrity  of  the 
contractual  business  relationship 
between  those  parties.  In  addition,  the 
Phlx  believes  that  the  proposed  fee  is  an 
equitable  allocation  of  fees  among  Phlx 
ROTs  because  the  ROTs  paying  the 
payment  for  order  flow  fee  should  also 
receive  the  benefits  of  increased  order 
flow.  Also,  specialists  are  not  allowed  to 
request  reimbursement  for  payment  for 
order  flow  funds  in  connection  with  any 
transactions  to  which  they  were  a  party. 

The  Phlx  states  that  it  has  been  and 
continues  to  be  a  vocal  opponent  to  any 
exchange-sponsored  payment  for  order 
flow  programs.  The  Phlx  believes, 


"15U.S.C.78f(b)(5). 

2*  Petition  from  Phlx  members  to  the  Chairman 
and  the  Board  of  Governors  of  the  Phlx.  dated 
October  2002. 

25  Correspondence  from  Gary  R.  Smolen  to  Meyer 
S.  Frucher.  dated  November  12.  2002. 
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however,  that  it  must  reinstate  a  statements  with  respect  to  the  proposed 

payment  for  order  flow  program  to  rule  change  that  are  filed  with  the 

remain  competitive.  As  previously  Commission,  and  all  written 

discussed,  two  exchanges  currently  communications  relating  to  the 

have  a  payment  for  order  flow  program.  proposed  rule  change  between  the 

.n  n  .      r^«-    ..  r.L  Commission  and  any  person,  other  than 

in.  Date  of  Effectiveness  of  the  ^^^^^  ^^^^         ^^  withlield  from  the 
Proposed  Rule  Change  and  Tuning  for  ^lic  in  accordance  with  the 

Lomnussion  Action  „ „■: „  „r  c  it  c  r^  ceo  ..,:ii  u„ 

provisions  oi  5  U.b.L.  552,  will  be 

The  Phlx  has  designated  the  proposal  available  for  inspection  and  copying  in 

as  changing  a  Phlx  due,  fee,  or  other  the  Commission's  Public  Reference 

charge.  Accordingly,  the  proposed  rule  Room.  Copies  of  the  flling  will  also  be 

change,  as  amended,  has  become  available  for  inspection  and  copying  at 

immediately  effective  upon  filing  with  the  principal  office  of  the  Phlx.  All 

the  Commission  pursuant  to  Section  submissions  should  refer  to  File  No. 

19(b)(3)(A)(ii)  of  the  Act  ^^  and  Rule  SR-Phlx-2002-75  and  should  be 

19b-4{f)(2)  thereunder.27  At  any  time  submitted  by  January  23,  2003. 
within  60  days  after  the  filing  of  por  the  Commission,  by  the  Division  of 

Amendment  No.  1  to  the  proposed  rule  Market  Regulation,  pursuant  to  delegated 

change,  the  Commission  may  summarily  authority.^s 

abrogate  the  proposed  rule  change  if  it  Margaret  H.  McFarland, 

appears  to  the  Commission  that  such  Deputy  Secretary. 

action  is  necessary  or  appropriate  in  the  [fr  Doc.  02-33119  Filed  12-31-02:  8:45  am) 

public  interest,  for  the  protection  of  blung  code  801(H)i-p 
investors,  or  otherwise  m  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments  SECURITIES  AND  EXCHANGE 

COMMISSION 

Interested  persons  are  invited  to 

submit  written  data,  views  and  [Release  No.  34-47086;  File  No.  SR-Phlx- 

arguments  concerning  the  foregoing,  2002-81] 

including  whether  the  proposed  rule  Self-Regulatory  Organizations;  Notice 

change,  as  amended  is  consistent  with  ^^  p,,,^    and  Immediate  Effectiveness 

the  Act.  Persons  malung  written  ^j  Proposed  Rule  Change  by  the 

submissions  should  file  six  copies  Philadelphia  Stock  Exchange,  Inc. 

thereof  with  the  Secretary,  Secunties  Rgjating  ^  ^dgx  Option  Charges 
and  Exchange  Commission,  450  Fifth 

Street,  NW.,  Washington,  DC  20549-  December  23,  2002. 
0609.  Copies  of  the  submission,  all  Pursuant  to  Section  19(b)(1)  of  the 

subsequent  amendments,  all  written  Securities  Exchange  Act  of  1934 

Summary  of  Equity  Option  Charges 

Option  Comparison  Charge  I  (applicable  to  all  trades — except  specialist 
trades): 

Registered  Option  Trader ^ $.03  per  contract. 

Firm/Proprietary  6  ^ $.04  per  contract. 

Customer  Executions No  charge. 

Option  Transaction  Charge  I: 

Customer  Executions No  charge. 

Firm/Proprietary'  $.15  per  contract. 

Fimn/Proprletary  Facilitation  Transaction" $.08  per  contract. 

Registered  Option  Trader  (on-fkxx) S.16  per  contract. 

Specialist ■. .' .'. $.18  per  contract. 

Broker/Dealer  9 $.35  per  contract. 

Option  Floor  Brokerage  Assessment  I  [5%  of  net  floor  brokerage  in- 
come.] 
Monthly  Net  Floor  Brokerage  Income: 

First  $0— $300,000  5.5% 

Next  $300.001— $500.000 6.5%  (excess  over  $300,000). 

Balance— Over  $500,001  7.5%  (excess  over  $500,000). 
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("Act"),»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
18,  2002,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phbc"  or  "Exchange")  . 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its  , 
schedule  of  dues,  fees  and  charges  to 
increase  the  Options  Floor  Brokerage 
Assessment  Fee  ("Assessment  Fee") 
from  5%  of  a  firm's  monthly  net  floor 
brokerage  income  ^  to  a  tiered  rate 
ranging  from  5.5%  to  7.5%  of  a  firm's 
monthly  net  floor  brokerage  income. 
and  to  institute  a  monthly  $100,000  cap 
on  such  assessment  fee.*  The  revised 
Assessment  Fee  is  scheduled  to  be 
implemented  respecting  transactions 
settling  on  or  after  January  2,  2003. ^  The 
text  of  the  proposed  rule  change  is  set 
forth  below.  New  text  is  in  italics. 
Deleted  text  is  in  brackets. 


Assessment 


^•^ISU.S.C.  78(s)(b)(3)(A)(ii). 
"17CFR240.,19b-4(f)(2). 
2»  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
M7CFR24Q.19b-4. 


^  The  Floor  Brokerage  Transaction  Fee  (for  both 
Equity  and  Index  Options)  will  continue  to  apply 
to  floor  brokers  executing  transactions  for  their  own 
member  firms. 

■•  See  Exchange  Rules  714  and  715. 


■>  The  Assessment  Fee  will  continue  to  be  eligible 
for  the  monthly  credit  of  up  to  $1,000  to  be  applied 
against  certain  fees,  dues  and  charges  and  other 
amounts  owed  to  the  Exchange  by  certain  memt)ers. 
See  Securities  Exchange  Act  Release  No.  44292 
(May  11,  2001),  66  FR  27715  (May  18,  2001)  (SR- 
PhLx-2001-49). 
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Summary  of  Equity  Option  Charges— Continued 


Monthly  Cap:  $100,000. 


«  For  the  purpose  of  this  Summary  of  Equity  Option  Charges,  the  Firm/Proprietary  comparison  or  transaction  charge  applies  to  members  for  or- 
ders for  the  proprietary  account  of  any  member  or  non-meml)er  broker-dealer  that  derives  more  than  35%  of  its  annual,  gross  revenues  from  com- 
riiissions  and  principal  transactions  with  customer.  Firms  will  be  required  to  verify  this  amount  to  the  Exchange  by  certifying  that  they  have  reached 
this  threshold  and  by  submitting  a  copy  of  their  annual  report,  which  was  prepared  in  accordance  with  Generally  Accepted  Accounting  Principles 
("GAAP").  In  the  event  that  a  firm  has  not  been  in  business  for  one  year,  the  most  recent  quarteriy  reports,  prepared  in  accordance  with  GAAP,  will 
be  accepted. 
'  See  supra  note  3.  _.  ^  ,.     . .    , 

•Equity  Option  Transaction  Charges  continue  to  apply  to  fiacilitation  transactions  involving  Exchange-traded  options  subject  to  licensing  agree- 

9  For  the  purpose  of  this  Summary  of  Equity  Option  Charges,  this  charge  applies  to  members  for  orders,  received  from  other  than  the  floor  of  the 
Exchange  for  any  account  (i)  in  which  the  holder  of  beneficial  interest  is  a  member  or  non-member  broker-dealer  or  (n)  in  which  the  holder  of  berv 
eficial  interest  is  a  person  associated  with  or  employed  by  a  member  or  non-member  broker-dealer.  This  includes  orders  for  the  account  of  an  ROT 
entered  from  off-floor. 


Floor  Brokerage  Transaction  Fee  I 

$.05  per  contract,  for  floor  brokers 
executing  transactions  for  their  own 
member  firms 

Specialist  Deficit  (Shortfall)  Fee  I 

$.35  per  contract  for  speciaUsts 
trading  any  Top  120  Option  if  the 
cafollowing  total  national  monthly 
contract  volume  for  such  Top  120 
Option  is  not  effected  on  the  Phlx:  11% 
for  the  period  January  through  March 
2002;  12%  for  the  period  April  through 
June  2002;  13%  for  the  period  July 
through  September  2002;  and  14%  for 


the  period  October  through  December 
2002. 

Summary  of  Equity  Option  Charges 

Specialist  Deficit  (Shortfall)  Fee  Credit 

A  credit  of  $.35  per  contract  may  be 
earned  by  options  specialists  for  all 
contracts  traded  in  excess  of  the 
following  volume  thresholds  in  eligible 
issues  for  the  monthly  periods 
commencing  September  1,  2001.  These 
credits  may  be  applied  against 
previously  imposed  "shortfall  fees"  for 
the  preceding  six  months  for  issues  that 
in  the  month  the  deficit  occurred,  the 

Summary  of  Index  Option  Charges 


Option  Compaifeon  Charge  I  (applicatHe  to  all  trades— except  specialist 
trades): 

Registered  Option  Ti-ader  

Firm  (Proprietary  and  Customer  Executions)  

Option  Transaction  Charge  I: 

Customer  Executions: 

Mari<et  value  less  than  $1.00^ 

Market  value  $1.00  or  over'  : 

Rrm2 - 

Registered  Option  Trader  and  Specialist  

<bJ)tion  Floor  Brokerage  Assessment  I  [5%  of  net  fk»r  brokerage  in- 
come.] 
Monthly  Net  Floor  Brokerage  Income: 

First  $0— $300,000  

Next  $300,001— $500.000 

Balance— Over  $500,001  * 

Monthly  Cap:  $100,000. 


$.03  per  contract. 
$.04  per  contract. 

$.20  per  contract. 
$.40  per  contract. 
$.10  per  contract. 
$.14  per  contract. 


5.5%. 

6.5%  (excess  over  $300,000). 

7.5%  (excess  over  $500,000). 


equity  option  traded  in  excess  of  10 
million  contracts  per  month:  11%  for 
the  period  January  through  March  2002; 
12%  for  the  period  April  through  June 
2002;  13%  for  the  period  July  through 
September  2002;  and  14%  for  the  period 
October  through  December  2002. 

Real-Time  Risk  Management  Fee  I 

$.0025  per  contract  for  firms/members 
receiving  information  on  a  real-time 
basis 

See  Appendix  A  for  additional  fees. 
I  denotes  fee  eligible  for  monthly  credit 
of  up  to  $1,000. 


oor  Brokerage  Transaction  Fee  I 

.  $.05  per  contract,  for  floor  brokers 
executing  transactions  for  their  own 
member  firms. 


•  Block  transaction  for  customer  executions  of  500 
to  999  contracts  and  1 ,000  contracts  and  more  are 
eligible  for  a  discount  to  such  charges  of  15%  and 
25%  respectively  from  the  stated  rates  upon 
submission  to  the  Phlx  of  a  customer  option  block 
discount  request  form  with  supportive 
documentation  within  thirty  (30)  days  of  monthly 
billing  date. 

2  Non-clearing  firm  members'  proprietary 
transactions  are  eligible  for  the  "firm"  rate  based 
upon  submission  of  a  PHLX  rebate  request  form 
with  supportive  documentation  within  thirty  (30) 
(lavs  of  invoice  date. 


Real-Time  Risk  Management  Fee  I 

$.0025  per  contract  for  firms/members 
receiving  information  on  a  real-time 
basis 

See  Appendix  A  for  additional  fees. 
I  denotes  fee  eligible  for  monthly  credit 
of  up  to  $1,000. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

to  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


Assessment 


places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
.  Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  increase  the  Assessment 
Fee  to  generate  revenue,  which  should 
help  offset  rising  Exchange  costs.  The 
tiered  structure  and  cap  should  generate 
additional  income  without  being  overly 
burdensome  to  the  floor  brokers.  A 
description  of  the  proposal  is  below: 
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Monthly  Net  Floor  Brokerage  Income 

Assessment   ' 

First  $0— $300  000  

5.5%. 

Next  $300  001— $500  000  

6.5%  (excess  over  $300,000). 

Balance  Over  $500  001      

7.5%  (excess  over  $500,000). 

Monthly  Cap:  $100,000. 

The  tiered  rate  amount  is  applied  to 
each  tier  of  monthly  net  floor  brokerage 
income  separately;  for  instance,  if  the 
monthly  net  floor  brokerage  income  is 
$400,000,  then  the  first  $300,000  is 
assessed  at  a  rate  of  5.5%,  and  the 
remainder  ($99,999)  is  assessed  at  the 
rate  of  the  next  tier — 6.5%. 

The  Exchange  believes  that  the 
proposed  tiered  Assessment  Fee 
structure  is  reasonable  and  equitable 
because  the  amount  a  floor  broker  is 
assessed  is  directly  related  to  such  floor 
broker's  monthly  net  floor  brokerage 
income,  which  roughly  correlates  to 
such  floor  broker's  overall  activity  on 
the  Exchange.  Therefore,  those  floor 
brokers  who  use  a  greater  percentage  of 
the  Exchange's  resources  are  assessed  at 
a  higher  level.  In  order  to  balance  the 
increase  in  the  Assessment  Fee,  the 
Exchange  intends  to  cap  such 
assessment  at  $100,000  per  month. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,'"  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4) 
of  the  Act,"  in  particular,  in  that  it  is 
an  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
Exchange  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  charge  imposed 
by  the  Exchange  and.  therefore,  has 
become  effective  upon  filing  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act  '^  and 
Rule  19b-4{fl(2)  thereunder.' '  At  any 


time  within  60  days  of  the  flling  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purpose  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PhIx-2002-81  and  should  be 
submitted  by  January  23,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-33120  Filed  12-31-02;  8:45  am) 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47087;  File  No.  SR-Phlx- 
2002-80] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Index  Option  Charges 

December  23,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
18,  2002,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is. publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  by:  . 
(1)  increasing  the  Registered  Option 
Trader  ("ROT")  Index  Option 
Transaction  Charge  from  $0.14  per 
contract  to  $0.19  per  contract;  ^  and  (2) 
assessing  an  Index  Option  Book  Charge 
of  $1000  per  month  on  Phlx  specialists 
in  the  Exchange's  Sector  Index  Options 
("Index  Options"),  except  for  the  KBW 
Bank  SectorSM  ("BKXSM"),  the  Oil 
Service  SectorSM  ("OSXSM"),  the 
Semiconductor  SectorSM  ("SOXSM") 
and  the  Gold  and  Silver  SectorSM 
("XAUSM"),  which  will  be  assessed  a 
$2,000  per  month  Index  Option  Book 
Charge.''  Any  newly-listed  Index 
Options  will  be  assessed  at  $1 ,000  per 


">  15  U.S.C.  78f(b). 

"  15  U.S.C.  78f(b)(4). 

'2  15U.S.C.  78(s)(b)(3)(A)(ii). 

"  17  CFR  240.19b--}(f)(2). 


>"  17  CFR  20O.3O-3(a)(12). 


'15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  The  $0.03  per  contract  Index  Option 
Comparison  Charge  will  continue  to  apply  to  ROT 
transactions. 

■•  The  Index  Option  Transaction  Charge  for 
Specialists  will  remain  at  $.14  per  contract.  The 
ROT  Index  Option  Transaction  Charge  and  the 
Index  Option  Book  Charge  will  be  eligible  for  the 
monthly  credit  of  up  to  $1,000  to  be  applied  against 
certain  fees,  dues  and  charges  and  other  amounts 
owed  to  the  Exchange  by  certain  members.  See 
Securities  Exchange  Act  Release  No.  44292  (May 
11,  2001),  66  PR  27715  (May  18.  2001)  (SR-Phlx- 
2001-49). 
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month,  beginning  with  the  first  hill 
month  of  trading. 

The  $0.19  per  contract  ROT  Index 
Option  Transaction  Charge  is  scheduled 


to  be  implemented  on  transactions 
settling  on  or  after  January  2,  2003.  The 
hidex  Option  Book  Charge  is  scheduled 
to  become  effective  on  January  2,  2003. 

Summary  of  Index  Option  Charges 


The  text  of  the  proposed  rule  change  is 
set  forth  below.  New  text  is  in  italics. 
Deleted  text  is  in  brackets. 


Option  Comparison  Charge  I  (Applicable  to  All  Trades— except  specialist  trades): 

11     Registered  Option  Trader 

H     Firm  (Proprietary  and  Customer  Executions) 

Option  Transaction  Charge  I: 
Customer  Executions 

Market  value  less  than  $1.00* 

Market  value  $1.00  or  over* 


Firm* 


Registered  Option  Trader  [and  Specialist]  < 

Specialist ., ^ 

Option  Book  Charge  I: 

KBW  Bank  Sector^^  : v ■ 

Oil  Sen/ice  Sector  ^f^ 

Semiconductor  Sector  ^'^  ^  •  _ 

Gold  and  Silver  Sector ^'^  '        ' 

All  other  Index  Options 
Option  Floor  Brokerage  Assessment  I:  5%  of  net  floor  brokerage  income. 

Floor  Brokerage  Transaction  Fee  I:  $.05  per  contract,  for  floor  brokers  executing  transactions  for  their  own  mem- 
ber firms. 
Real-time  Risk  Management  Fee  I;  $.0025  per  contract  for  firms/members  receiving  infonnation  on  a  real-time 
basis  See  Appendix  A  for  additional  fees.  I  denotes  fee  eligible  for  monthly  credit  ol  up  to  $1 ,000. 


$.03  per  contract 
$.04  per  contract 

$.20  per  contract 
$.40  per  contract 
$.10  per  contract 
${.14]  .  rs  per  contract 
$.  14  per  contract 

$2,000  per  month 


$1,000  per  month 


•Block  transaction  for  customer  executions  of  500  to  999  contracts  and  1000  contracts  and  more  are  eligible  for  a  discount  to  such  charges  of 
15%  and  25%  respectively  from  the  stated  rates  upon  submission  to  the  PHLX  of  a  customer  option  block  discount  request  fomi  with  supportive 
documentation  within  thirty  (30)  days  of  monthly  billing  date.  .     „. ,.  ^     ^  . 

**Non-clearing  firm  members'  proprietary  transactions  are  eligible  for  the  "fimi"  rate  based  upon  submission  of  a  PHLX  rebate  request  form 
with  supportive  documentation  within  thirty  (30)  days  of  invoice  date.  ^  • 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  siunmaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

L.  Piupose 

The  purpose  of  the  proposed  rule 
:hange  is  to  raise  revenue  for  the 
exchange.  In  addition,  there  are  certain 
costs  associated  with  the  calculation  of 
underlying  index  values.  Because 
BKXSM,  OSXSM,  SOXSM  and  XAU^^ 
have  the  highest  trading  interest  and 
volume  of  all  of  the  Exchange's  Index 
Options,  these  Index  Options  will  be 
assessed  a  higher  Index  Option  Book 
Charge  than  other  Index  Options. 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.^  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4) 
of  the  Act,"  in  particular,  in  that  it  is  an 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  Exchange 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  charge  imposed 
by  the  Exchange  and,  therefore,  has 
become  effective  upon  filing  pursuant  to 


Section  19(b)(3)(A)(ii)  of  the  Act  ^  and 
Rule  19b-4(f)(2)  thereunder."  At  any 
time  within  60  days  of  the  filing  of  the   , 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 


5  15U.S.C.'78f(b). 

6  15  U.S.C.  78f(b)(4). 


'  15  U.S.C.  78(s)(b)(3)(A)(ii). 
8  17CFR240.19b--l(f)(2). 


148 


Federal  Register / Vol.  68,  No.  1/ Thursday,  January  2,  2003 /Notices 


available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-80  and  should  be 
submitted  by  January  23,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  02-3.3121  Filed  12-31-02;  8:45  am| 

BILLING  CODE  8010-01 -P 


DEPARTMENT  OF  STATE 
[Piiblic  Notice  4246] 

60-Day  Notice  of  Proposed  InformatioD 
Collection:  Form  DS-2029,  ApplicatioiV 
for  Consular  Report  of  Birth  Abroad  of 
a  Citizen  of  the  United  States  of 
America  (Includes  SS-5);  0MB  Control 
Numt)er  1405-0011 

AGENCY:  Department  of  State. 
ACHON:  Notice. 

summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal  to  be 
submitted  to  OMB: 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection. 

Originating  Office:  CA/OCS,  all  U.S. 
Embassies  and  Consulates  abroad. 

Title  of  Information  Collection:  1405- 
0011,  Application  for  Consular  Report 
of  Birth  Abroad  of  a  Citizen  of  the 
United  States. 

Frequency:  Occasionally. 

Form  Number:  DS-2029. 

Respondents:  Parents  or  legal 
guardians  of  American  citizen  children 
born  overseas. 

Estimated  Number  of  Respondents: 
approximately  46,000  per  year. 

Average  Hours  Per  Response: 
approximately  20  minutes. 

Total  Estimated  Burden:  15,333 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 


''17CFR200.30-3(a)(12). 


the  Proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  colLection,  including  the 
validity  of  the  methodology  euid 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  comments,  or  requests  for 
additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Michael  Meszaros,  who  may 
be  reached  on  202-312-9722. 

Dated:  December  24,  2002. 
Daniel  B.  Smith, 

Assistant  Secretary.  Acting,  Bureau  of 
Consular  Affairs.  Department  of  State. 
[FR  Doc.  02-33124  Filed  12-31-02:  8:45  ami 

BILUNG  CODE  4710-06-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4244] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Leonardo  da  Vinci,  Master 
Draftsman" 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.\  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Leonardo  da  Vinci,  Master  Draftsman," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  owners.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  The 
Metropolitan  Museum  of  Art,  New  York, 
NY,  from  on  or  about  January  21,  2003, 
to  on  or  about  March  30,  2003,  and  at 
possible  additional  venues  yet  to  be 
determined,  is  in  the  national  interest. 
Public  Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  December  24,  2002. 
Thomas  A.  Farrell, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs.  Department  of  State. 
IFR  Doc,  02-33125  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  4710-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular;  Propeller 
Instructions  for  Continued 
Airworthiness 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of 
proposed  advisory  circular  and  request 
for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  proposed  Advisory 
Circular  (AC)  Number  35.4-1,  Propeller 
Instructions  for  Continued 
Airworthiness. 

DATES:  Comments  must  be  received  on 
or  before  February  14,  2003. 

ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to  the  Federal  Aviation 
Administration,  Attn:  Jay  Tiu-nberg, 
Engine  and  Propeller  Standards  Staff, 
ANE-110,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Turnberg,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  at  the  above 
address;  telephone:  (781)  238-7116;  fax: 
(781)  238-7199;  e-mail: 
jay.tumberg@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  subject  AC  may  be 
obtained  by  contacting  the  person 
named  under  FOR  FURTHER  INFORMATION 
CONTACT  or  by  downloading  the 
proposed  AC  from  the  following 
Internet  Web  site:  http:// 
www.airweb.faa.gov/rgl.  The  FAA 
invites  interested  parties  to  comment  on 
the  proposed  AC.  Comments  should 
identify  the  subject  of  the  AC  and  be 
submitted  to  the  individual  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  FAA  will  consider  all 
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communications  received  by  the  closing 
date  before  issuing  thecal  AC. 

Background 

The  propeller  type  certification 
process  requires  the  applicant  to 
prepare  Instructions  for  Continued 
Airworthiness  (ICA)  imder  §  35.4.  The 
ICA  provides  information  for  proper 
maintenance  that  ensures  that 
propellers  of  that  type  design  are 
airworthy.  This  AC  addresses  preparing 
ICA  for  propellers. 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704. 

Issued  in  Burlington,  Massachusetts,  on 
December  19,  2002. 
Jay ).  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
jIFR  Doc.  02-33127  Filed  12-31-02;  8:45  am] 
BiLUNG  CODE  4910-1 3-M 


How  Do  I  Obtain  a  Copy  of  the 
Proposed  Advisory  Circular  Revision? 

You  may  obtain  an  electronic  copy  of 
the  draft  advisory  circular  identified  in 
this  notice  at  the  following  Internet 
address:  http://www.airweb.faa.gov/ 
DraftAC  If  you  do  not  have  access  to  the 
Internet,  you  may  request  a  copy  by 
contacting  Jeff  Gardlin  at  the  address  or 
phone  number  listed  earlier  in  this 
announcement. 

How  Do  I  Submit  Comments  on  the 
Draft  Advisory  Circular? 

You  are  invited  to  comment  on  the 
proposed  advisory  material  by 
submitting  written  comments,  data,  or 
views.  You  must  identify  the  title  of  the 
AC  and  submit  your  comments  in 
duplicate  to  the  address  specified  above. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date  for 
conunents  before  issuing  the  final 
advisory  material. 


DEPARTMENT  OF  TRANSPORTATION      Discussion 


Federal  Aviation  Administration 

Proposed  Revision  to  Advisory 
Circular  (AC)  25.562-1  A,  Dynamic 
Evaluation  of  Seat  Restraint  Systems 
and  Occupant  Protection  on  Transport 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  revision  to 
advisory  circular. 

summary:  The  Federal  Aviation 
Administration  invites  public  comment 
on  a  proposed  revision  to  Advisory 
Circular  25.561-lA,  Dynamic 
Evaluation  of  Seat  Restraint  Systems 
and  Occupant  Protection  on  Transport 
Airplanes.  The  revision  provides 
updated  guidelines  for  demonstrating 
.  compliance  with  the  airworthiness 
standards  applicable  to  dynamic  testing 
of  seats. 

DATES:  Comments  must  be  received  on 
or  before  April  2,  2003. 

ADDRESSES:  You  should  send  your 
comments  on  the  proposed  revision  to 
the  Federal  Aviation  Administration, 
Attention:  Jeff  Gardin,  Airframe/Cabin 
Safety  Branch,  ANM-115,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Ave. 
SW.,  Renton,  WA  98055-4056.  You  may 
also  submit  comments  electronically  to: 
jeff.gardlin@faa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Gardlin  at  the  above  address,  telephone 
(425)  227-2136,  facsimile  (425)  227- 
1149,  or  e-mail  jeff.gardlin@faa.gov. 

SUPPLEMENTARY  INFORMATION: 


This  revision  to  Advisory  Circular 
25.562-lA  provides  an  improved 
procedvire  for  selection  of  test  articles, 
as  well  as  criteria  for  determining 
whether  analysis  or  testing  is 
appropriate  for  substantiation. 

Issued  in  Renton,  Washingtpn,  on 
December  20,  2002. 
Ali  Bahrami. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  02-33132  Filed  12-31-02;  8:45  am) 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Revisions  to  Advisory 
Circular  25-7A,  Flight  Test  Guide  for 
Certification  of  Transport  Category 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  advisory 

circular  revisions  and  request  for 

comments. 

summary:  The  Federal  Aviation 
Administration  (FAA)  requests 
comments  on  proposed  revisions  to 
Advisory  Circular  (AC)  2  5-7 A,  "Flight 
Test  Guide  for  Certification  of  Transport 
Category  Airplanes."  The  proposed 
revisions  provide  revised  guidance  on  a 
means  of  demonstrating  compliance 
with  the  new  requirements  of  part  25  as 
presented  iq  Amendment  25-108  (67  FR 
70812.  November  26,  2002),  entitled  "1- 
g  Stall  Speed  as  the  Basis  for 
Compliance  with  Part  25  of  the  Federal 


Aviation  Regulations."  This  notice 
provides  interested  person?  an 
opportimity  to  comment  on  the 
proposed  revisions  to  the  AC.  The 
guidance  will  be  included  in  the  next 
revision  to  AC  25-7A.. 
DATES:  Comments  must  be  received  on 
or  before  March  3,  2003. 
ADDRESSES:  Send  all  conunents  on  the 
proposed  AC  revisions  to  the  Federal 
Aviation  Administration,  Attention: 
Don  Stimson,  Airplane  and  Flight  Crew 
Interface  Branch,  ANM-111,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton.  WA  98055-4056. 
Comments  may  be  examined  at  the 
above  address  between  7:30  a.m.,  and  4 
p.m.,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Thor,  Standardization  Branch,  ANM- 
113,  at  the  above  address,  telephone 
(425)  227-2127,  or  facsimile  (425)  227- 
1320. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  cue  invited  to 
comment  on  the  proposed  AC  revisions 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire.  You 
must  identify  the  title  of  the  AC  and 
submit  comments  in  duplicate  to  the 
address  specified  above.  The  Transport 
Airplane  Directorate  will  consider  all 
comments  received  on  or  before  the 
closing  date  for  comments  before 
issuing  the  revision  to  the  AC.  You  may 
view  the  complete  text  of  AC  25-7A  on 
the  Internet  at:  http://www.faa.gov/ 
certification/aircraft/airindex.htm,  at 
the  link  titled  "Advisory  Circulars,"  or 
at  the  Regulatory  and  Guidance  Library 
Web  site  at  http://www.airweb.faa.gov/ 
rgl,  at  the  link  titled  "Advisory 
Circulars." 

Discussion 

By  Amendment  25-108  (67  FR  70812, 
November  26,  2002),  the  FAA  revised 
the  airworthiness  standard  for  transport 
category  airplanes  to  redefine  the 
reference  stall  speed  for  transport 
■   category  airplanes  to  a  speed  not  less 
than  the  1-g  stall  speed  instead  of  the 
minimum  speed  obtained  in  a  stalling 
maneuver.  The  FAA  took  this  action  to 
provide  for  a  consistent,  repeatable 
reference  stall  speed;  ensiue  consistent 
and  dependable  maneuvering  margins; 
provide  for  adjusted  multiplying  factors 
to  maintain  approximately  the  cturent 
requirements  in  areas  where  use  of  the 
minimum  speed  in  the  stalling 
maneuver  has  proven  adequate;  and 
harmonize  the  applicable  regulations 
with  those  currently  adopted  in  Change 
15  to  the  European  Joint  Aviation 
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Requirements,  IAR-25.  The  changes 
provide  a  higher  level  of  safety  for  those 
cases  in  which  the  current  methods 
result  in  artificially  low  operating 
speeds.  To  address  these  new 
requirements  to  part  25,  the  FAA  is 
proposing  to  revise  AC  25- 7A  to 
describe  acceptable  means  of  showing 
compliance  with  the  new  rules. 

Proposed  Revisions  to  AC  25-7A 

Revise  paragraph  3a{3)(i)  bv  replacing 
"1.4Vsi"  with  "1.3  VsRi"  (three 
occurrences). 

Revise  paragraph  3a(3)(ii)(B)  by 
replacing  ".12Vsi"  with  "0.11  Vsri." 

Revise  paragraph  10b(3)(i)(B)  by 
replacing  "1.2  times  Vs"  with  "1.13 
times  VsR  "  "Vs"  with  "Vsr."  and  "stall 
speed"  with  "reference  stall  speed." 

Revise  paragraph  10b(3)(ii)  by 
replacing  "1.15  times  Vs"  with  "1.08 
times  Vsr." 

Revise  paragraph  10b(4)  as  follows: 

(4)  Section  25.107(c)— Takeoff  Safety 
Speed  (V2).  V2  is  the  calibrated  airspeed 
that  is  attained  at  or  before  the  airplane 
reaches  a  height  of  35  ft.  above  the 
takeoff  surface  after  an  engine  failure  at 
Vef  using  an  established  rotation  speed 
(Vr).  During  the  takeoff  speeds 
demonstration,  Vi  should  be  continued 
to  an  altitude  sufficient  to  assure  stable 
conditions  beyond  the  35  ft.  height.  V2 
cannot  be  less  than  V^wrN-  In  addition, 
V2  cannot  be  less  than  the  liftoff  speed, 
Vlof.  as  defined  in  §  25.107(f).  In 
accordance  with  §  25.107(c),  V2  in  terms 
of  calibrated  airspeed  "  *   *   *  may  not 
be  less  than  Vr  plus  the  speed 
increment  attained  before  reaching  a 
height  of  35  feet  above  the  takeoff 
siarface"  and  "that  provides  the 
maneuvering  capability  specified  in 
§  25.143(g)."*   *   * 

Revise  Figure  14-1  by  replacing 

">1.25  Vs"  with  "Vfto." 

Revise  paragraph  16b(2)  by  replacing 
"1.3Vs,,"  with  "Vref." 

Revise  paragraph  16b(3)  by  replacing 
"1.3Vso"  with  "Vref"  (two 
occurrences). 

Revise  paragraph  17b{6)  as  follows: 

(6)  Section  25.121(d)  requires  that  the 
stall  speed  for  the  configuration  used  to 
show  compliance  with  this  requirement 
not  exceed  110  percent  of  the  stall  speed 
for  the  related  landing  configuration. 
This  stall  speed  ratio  requirement  is  to 
ensure  that  an  adequate  margin  above 
the  stall  speed  in  the  selected  approach 
configuration  is  maintained  during  flap 
retraction.  To  achieve  this  stall  speed 
ratio  requirement,  it  is  permissible  to 
arbitrarily  increase  the  landing  flap  stall 
speed,  VsRo,  to  show  compliance.  Of 
course,  the  landing  approach  speed 
used  to  comply  with  §  25.125(a)(2)  must 
be  based  on  the  declared  stall  speed  and 


the  stall  warning  requirements  of 
§  25.207  must  be  met  at  the  declared 
stall  speed.  However,  the  §  25.203  stall 
characteristics  requirements  must  still 
be  met  at  the  speed  at  which  the  stall 
is  identified  (as  defined  in  §  25.201(d)). 
(An  alternative  to  raising  the  landing 
flap  stall  speed,  Vsro,  is  to  simply 
increase  Vref) 
Revise  paragraph  19a(2)  as  follows: 
(2)  The  minimum  value  of  Vref  is 
specified  in  §  25.125(a)(2)  and  is 
intended  to  provide  em  adequate  margin 
above  the  stall  speed  to  allow  for  likely 
speed  variations  during  an  approach  in 
low  turbulence.  If  the  landing 
demonstrations  are  unable  to  show  the 
acceptability  of  the  minimum  approach 
speed,  and  the  tests  are  predicated  on 
the  use  of  a  higher  approach  speed,  the 
landing  distance  data  presented  in  the 
AFM  must  be  based  upon  the  higher 
approach  speed. 
Revise  paragraph  20a  as  follows: 
a.  Explanation.  The  purpose  of 
§  25.143  is  to  verify  that  any  operational 
maneuvers  conducted  within  the 
operational  envelope  can  be 
accomplished  smoothly  with  average 
piloting  skill  and  without  encountering 
stall  warning  or  other  characteristics 
that  might  interfere  with  normal 
maneuvering,  or  exceeding  any  airplane 
structural  limits.  Control  forces  should 
not  be  so  high  that  the  pilot  cannot 
safely  maneuver  the  airplane.  Also,  the 
forces  should  not  be  so  light  it  would 
take  exceptional  skill  to  maneuver  the 
airplane  without  over-stressing  it  or 
losing  control.  The  airplane  response  to 
any  control  input  should  be  predictable 
to  the  pilot. 

Add  a  new  paragraph  20a(5)  to  read 
as  follows: 

(5)  Modem  wing  designs  can  exhibit 
a  significant  reduction  in  maximum  lift 
capability  with  increasing  Mach  • 

number.  The  magnitude  of  this  Mach 
number  effect  depends  on  the  design 
characteristics  of  the  particular  wing. 
For  wing  designs  with  a  large  Mach 
number  effect,  the  maximum  bank  angle 
that  can  be  achieved  while  retaining  an 
acceptable  stall  margin  can  be 
significantly  reduced.  Because  the  effect 
of  Mach  number  can  be  significant,  and 
because  it  can  also  vary  greatly  for 
different  wing  designs,  the  multiplying 
factors  applied  to  Vsr  may  be 
insufficient  to  ensure  that  adequate 
maneuvering  capability  exists  at  the 
minimum  operating  speeds.  To  address 
this  issue,  §  25.143(g)  was  added  by 
Amendment  25-108  to  require  a 
minimum  bank  angle  capability  in  a 
coordinated  turn  without  encountering 
stall  warning  or  any  other  characteristic 
that  might  interfere  with  normal 
maneuvering.  The  maneuvering 


requirements  consist  of  the  minimum 
bank  angle  capability  the  FAA  deems 
adequate  for  the  specified  regimes  of 
flight  combined  with  a  further  15 
degrees  of  bank  angle  to  provide  a  safety 
margin  for  various  operational  factors. 
These  operational  factors  include  both 
potential  environmental  conditions 
(e.g.,  tiu-bulence,  wind  gusts)  and  an 
allowance  for  piloting  imprecision  (e.g., 
inadvertent  overshoots). 

Revise  the  first  sentence  of  paragraph 
20b  and  reformat  paragraph  20b  as 
follows: 

b.  General  Test  Requirements.  (1) 
Compliance  with  §§  25.143(a)  through 
(f)  is  primarily  a  qualitative 
determination  by  the  pilot  during  the 
course  of  the  flight  test  program.  *   *   * 

Add  a  new  paragraph  20b(2)  to  read 
as  follows: 

(2)  Since  §  25.143(g)  involves  a  target 
speed,  bank  angle,  and  maximum  value 
of  thrust,  not  all  flight  test  conditions  to 
demonstrate  compliance  will 
necessarily  result  in  a  constant-altitude, 
thrust-limited  turn.  In  cases  with 
positive  excess  thrust,  a  climbing 
condition  at  the  target  bank  and  speed 
is  acceptable.  Alternately,  if  desired,  the 
thrust  may  be  reduced  to  less  than  the 
maximum  allowed,  so  that  compliance 
is  shown  with  a  completely  stabilized, 
constant-altitude  turn.  For  cases  with 
negative  excess  thrust  (e.g.,  the  landing 
configuration  case),  a  constant-altitude 
slow-down  maneuver  at  the  target  bank 
angle  has  been  shown  to  be  a  suitable 
technique.  With  the  airplane  descending 
at  Vref  in  wings-level  flight  on  a  three 
degree  glide  path,  trim  and  throttle 
position  is  noted.  The  airplane  is  then 
accelerated  to  Vref  +  10-20  knots  in 
level  flight.  The  original  trim  and 
throttle  conditions  are  reset  as  the 
airplane  is  rolled  into  a  constant- 
altitude  slow-down  turn  at  the  target 
bank  angle.  Throttles  can  be 
manipulated  between  idle  and  the 
marked  position  to  vary  slow-down  rate 
as  desired.  Compliance  is  shown  when 
the  airplane  decelerates  through  Vref  in 
the  turn  without  encountering  stall 
warning.  Revise  paragraph  20c(2)  by 
replacing  "1.3  Vs"  with  "1.23  Vsr." 
Add  a  new  paragraph  20f(2)(v)  to  read 
as  follows: 

(v)  Thrust  or  Power  Setting  for 
Maneuver  Capability  Demonstrations. 
The  effect  of  thrust  or  power  on 
maneuver  capability  is  normally  a 
function  of  only  the  thrust-to-weight 
ratio.  Therefore,  for  those  configurations 
in  which  the  weight,  altitude, 
temperatvire  (WAT)-limited  thrust  or 
power  setting  is  prescribed,  it  is  usually 
acceptable  to  use  the  thrust  or  power 
setting  that  is  consistent  with  a  WAT- 
limited  climb  gradient  at  the  test 
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conditions  of  weight,  altitude,  and 
temperature.  However,  if  the  maneuver 
margin  to  stall  warning  (or  other 
characteristic  that  might  interfere  with 
normal  maneuvering)  is  reduced  with 
increasing  thrust  or  power,  the  critical 
conditions  of  both  thrust  or  power  and 
thrust-to-weight  ratio  must  be  taken  into 
account  when  demonstrating  the 
required  maneuvering  capabilities. 
Revise  paragraph  21a{l)  as  follows: 

Section  25.145(a)  requires  that  there 
be  adequate  longitudinal  control  to 
promptiy  pitch  the  airplane  nose  down 
from  at  or  near  the  stall  to  return  to  the 
original  trim  speed.  The  intent  is  to 
ensure  sufficient  pitch  control  for  a 
prompt  recovery  if  inadvertently  slowed 
to  the  point  of  stall.  Although  this 
requirement  must  be  met  with  power  off 
and  at  maximum  continuous  thrust  or 
power,  there  is  no  intention  to  require 
stall  demonstrations  with  thrust  or 
power  above  that  specified  in 
§  25.201(a)(2).  histead  of  performing  a 
full  stall  at  maximum  continuous  power 
or  thrust,  compliance  may  be  assessed 
by  demonstrating  sufficient  static 
longitudinal  stability  and  nose  down 
control  margin  when  the  deceleration  is 
ended  at  least  one  second  past  stall 
warning  diuing  a  one  knot  per  second 
deceleration.  The  static  longitudinal 
stability  during  the  maneuver  and  the 
nose  down  control  power  remaining  at 
the  end  of  the  maneuver  must  be 
sufficient  to  assiu-e  compliance  with  the 
requirement.  Revise  paragraph  21b(l)(ii) 
as  follows: 

(ii)  Test  procedure:  The  airplane 
should  be  trimmed  at  the  speed  for  each 
configuration  as  prescribed  in 
§  25.103(b)(6).  *   *   * 

Revise  paragraph  21b(2)(ii)  by 
replacing  "1.4Vs"  with  "1.3  Vsr"  (two 
occurrences). 

Revise  paragraph  2lb(3)(ii)  by 
replacing  "1.4Vs"  with  "1.3  Vsr"  (two 
occurrences). 

Revise  paragraph  2lb(4)(ii)  by 
replacing  "1.4Vs"  with  "1.3  Vsr"  (two 
occurrences). 

Revise  paragraph  21b(5)(ii)  by 
replacing  "1.4Vs"  with  "1.3  Vsr," 
"l.lVs"  with  "Vsw."  and  "1.7Vs"  with 
"1.6  Vsr" 

Revise  paragraphs  21b(6)(i)(E)  and 
2lb(6)(ii)  by  replacing  "l.lVs"  with 
"1.08  Vsr"  and  "1.2Vs"  with  "1.13 

Vsr" 
Revise  paragraph  22b(l)(i)(F)  by 

replacing  "1.4vs"  with  "1.3  Vsr  " 
Revise  paragraph  22b{2)(i)(F)  by 

replacing  "1.4Vsi"  with  "1.3  Vsr.  " 
Revise  paragraph  22b{3)(ii)  by 

replacing  '1.4Vs"  with  "1.3  Vsr"  and 

"1.4Vs,"  with  "1.3  VsRi" 
Revise  paragraph  23b(2)(ii)(A)  by 

replacing  "1.2Vs"  with  "1.13  Vsr  " 


Revise  paragraph  23b(2)(iii)(B)  by 
replacing  "l.lVs"  with  "1.08  Vsr  " 

Revise  paragraphs  27a(l),  (2),  and 
(3)(i)  by  replacing  "1.2Vsi"  with  "1.13 

VsRl  " 

Revise  paragraph  28a(l)  by  replacing 

"1.2Vsi"  with  "1.13  VsRi." 
Revise  paragraph  29b(l)(i)  as  follows: 
(i)  To  define  the  reference  stall  speeds 

and  how  they  vary  with  weight, 

altitude,  and  airplane  configiu-ation. 

Revise  paragraph  29b(2)  as  follows: 

(2)  During  this  testing,  the  angle-of- 
attack  should  be  increased  at  least  to  the 
point  where  the  behavior  of  the  airplane 
gives  the  pilot  a  clear  and  distinctive 
indication  through  the  inherent  flight 
characteristics  or  a  stall  identification 
device  (e.g.,  stick  pusher)  that  the 
airplane  is  stalled. 

Revise  paragraph  29b(3)  as  follows: 

(3)  The  airplane  is  considered  to  be 
fully  stalled  when  any  one  or  a 
combination  of  the  characteristics  listed 
below  occurs  to  give  the  pilot  a  clear 
and  distinctive  indication  to  cease  any 
further  increase  in  angle  of  attack,  at 
which  time  recovery  should  be  initiated 
using  normal  techniques. 

Revise  paragraph  29c(l)  as  follows: 
(1)  BacKground.  (i)  Since  many  of  the 
regulations  pertaining  to  performance 
and  handling  qualities  specify  trim 
speeds  and  other  variables  that  are 
functions  of  stall  speeds,  it  is  desirable 
to  accomplish  the  stall  speed  testing 
early  in  the  program,  so  the  data  are 
available  for  subsequent  testing. 
Because  of  this  interrelationship 
between  the  stall  speeds  and  other 
critical  performance  parameters,  it  is 
essential  that  accvuate  measurement 
methods  be  used.  Most  standard 
airplane  pitot-static  systems  have  not 
been  found  to  be  acceptable  for  stall 
speed  determination.  These  tests  require 
the  use  of  properly  calibrated 
instruments  and  usually  require  a 
separate  test  airspeed  system,  such  as  a 
trailing  bomb,  a  trailing  cone,  or  an 
acceptable  nose  or  wing  boom. 

(ii)  Prior  to  Amendment  25-108,  the 
stall  speed  defined  in  §  25.103  was  the 
minimum  speed  attained  in  the  stalling 
maneuver.  For  many  high  speed  swept 
wing  transport  category  airplanes  the 
resulting  stall  speed  often  occurs  at  a 
load  factor  normal  to  the  flight  path 
considerably  less  than  one,  which  leads 
to  inconsistent  and  unrepeatable 
reference  stall  speeds.  Pilot  technique 
can  also  significantly  influence  the  rate 
and  magnitude  of  any  spontaneous  nose 
down  pitch  occiuring  at  the  stall, 
thereby  contributing  to  inconsistencies 
in  the  determination  of  the  minimiun 
speed  obtained  in  the  stalling  maneuver. 
Since  Part  25  defines  operating  speeds 
as  multiples  of  the  stall  speed,  the 


resulting  operating  speed  margins  to 
stall  may  not  be  representative  of  the 
actual  lift  margin  available  (i.e.,  the 
margin  to  the  speed  at  which  wing  lift 
alone  can  support  the  weight  of  the 
airplane  in  1-g  flight);  the  net  result  of 
this  inadequate  lift  margin  being 
inconsistent  operating  speed  margins 
and  maneuvering  margins.  To  ensure 
that  operating  speed  and  maneuvering 
margins  are  directly  related  to* wing  lift 
margin,  Amendment  25-108  redefined 
the  reference  stall  speed  as  the  1-g  stall 
speed,  which  is  the  speed  at  which  the 
wing  is  generating  maximum  usable  lift 
in  a  1-g  flight  condition. 

(iii)  Since  the  1-g  stall  speed  is 
generally  higher  than  the  minimiun 
speed  obtained  in  the  stalhng  maneuver, 
retaining  the  existing  multiplying 
factors  for  determining  the  minimiun 
operating  speeds  would  have  resulted  in 
higher  minimum  operating  speeds. 
However,  increasing  the  minimum 
operating  speeds  could  have  imposed 
costs  on  operators  because  of  a 
reduction  in  payload  capability  to 
comply  with  the  regulations  at  the 
higher  operating  speeds.  Based  on  the 
service  experience  of  the  transport 
airplane  fleet,  the  costs  imposed  would 
not  have  been  offset  by  a  commensurate 
increase  in  safety.  A  survey  of  various 
swept  wing  transport  category  airplanes 
was  conducted  to  come  up  with  revised 
multiplying  factors  that  would  provide 
essentially  the  same  operating  speeds 
regardless  of  the  basis  used  for 
determining  the  reference  stall  speeds. 
From  the  survey,  the  average  load  factor 
at  the  minimum  speed  obtained  in  the 
stalling  maneuver  was  determined  to  be 
0.88,  which  means  that  the  minimum 
speed  obtained  in  the  stalUng  maneuver 
was,  on  average,  94  percent  of  the  1-g 
stall  speed.  For  that  reason,  in 
Amendment  25-108  the  multiplying 
factors  applied  to  the  reference  stall 
speed  were  reduced  by  approximately 
six  percent. 

(iv)  Although  the  reduced  multiplying 
factors  were  intended  to  result  in 
roughly  equivalent  operating  speeds, 
there  is  one  class  of  airplanes  for  which 
a  significantly  lower  operating  speed 
would  be  obtained.  Airplanes  equipped 
with  a  device  that  abruptly  pushes  the 
nose  down  (e.g.,  a  stick  pusher)  near  the 
angle  of  attack  for  maximum  lift  would 
be  operated  at  speeds  and  angles-of- 
attack  closer  to  the  pusher  activation 
point  than  has  been  experienced  in 
operational  service.  For  these  airplanes, 
the  minimum  speed  obtained  in  the 
stalling  maneuver  is  closer  to  96  to  97 
percent  of  the  1-g  stall  speed.  Therefore, 
to  maintain  equivalency  in  operating 
speeds  for  these  airplanes,  a 
supplementary  margin  has  been 
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established  such  that  Vsr  must  not  be 
less  than  the  greater  of  2  knots  or  2 
percent  above  the  speed  at  which  the 
device  activates.  In  addition,  see 
paragraph  228  of  this  AC  for  guidance 
material  regarding  the  design  and 
function  of  such  systems. 
Revise  paragraph  29c(3)(i)  as  follows: 
(i)  The  airplane  should  be  trimmed  for 
hands-off  flight  at  a  speed  13  percent  to 
30  percent«above  the  anticipated  Vsr 
with  the  engines  at  idle  and  the  airplane 
in  the  configuration  for  which  the  stall 
speed  is  being  determined.  Then,  using 
only  the  primary  longitudinal  control 
for  speed  reduction,  a  constant 
deceleration  (entry  rate]  is  maintained 
until  the  airplane  is  stalled,  as  defined 
in  §  25.201(d)  and  paragraph  29b(3)  of 
this  AC.  Following  the  stall,  engine 
thrust  may  be  used  as  desired  to 
expedite  the  recovery. 
Revise  paragraph  29c(3)(ii)  as  follows: 
(i)  A  sufficient  number  of  stalls 
(normally  foiu  to  eight)  should  be 
accomplished  at  each  critical 
combination  of  weight,  e.g.,  and 
external  configuration.  The  intent  is  to 
obtain  enough  data  to  define  the  stall 
speed  at  an  entry  rate  of  1.0  knot/ 
second. 
Revise  paragraph  29c(4)  as  follows: 
(4)  Thrust  Effects  on  Stall  Speed,  (i) 
Stall  speeds  are  typically  determined 
with  the  thrust  levers  at  idle;  however, 
it  is  necessary  to  verify  by  test  or 
analysis  that  engine  idle  thrust  does  not 
result  in  stall  speeds  that  are 
appreciably  lower  than  would  be 
obtained  at  zero  thrust.  Prior  to 
Amendment  25-108,  a  negative  thrust  at 
the  stall,  which  slightly  increases  stall 
speeds,  was  considered  acceptable,  but 
it  was  not  required  to  be  taken  into 
accoiuit.  With  the  adoption  of 
Amendment  25-108,  it  became  a 
requirement  to  take  into  account  idle 
thrust  except  where  that  thrust  level 
results  in  a  significant  decrease  in  stall 
speed. 

(ii)  To  determine  whether  thrust 
effects  on  stall  speed  are  significant,  at 
least  three  stalls  should  be  conducted  at 
one  flap  setting,  with  thrust  set  to 
approximately  the  value  required  to 
maintain  level  flight  at  1.5  Vsr  in  the 
selected  configuration. 

(iii)  These  data  may  then  be 
extrapolated  to  a  zero  thrust  condition 
to  determine  the  effect  of  idle  thrust  on 
stall  speeds.  (See  Figure  29-1.)  If  the 
difference  between  idle  thrust  and  zero 
thrust  stall  speed  is  0.5  knots  or  less,  the 
effect  may  be  considered  insignificant. 

(iv)  The  effects  of  engine  power  on 
stall  speeds  for  a  turbopropeller  airplane 
can  be  evaluated  in  a  similar  manner. 
Stall  speed  flight  tests  should  be 
accomplished  with  engines  idling  and 


the  propellers  in  the  takeoff  position. 
Engine  torque,  engine  r.p.m.,  and 
estimated  propeller  efficiency  can  be 
used  to  predict  the  thrust  associated 
with  this  configuration. 

Revise  paragraph  29c(5)  as  follows: 

(5)  Data  Reduction  and  Presentation. 
The  following  is  an  example  of  how  the 
data  obtained  during  the  stall  speed 
testing  may  be  reduced  to  standard 
conditions.  Other  methods  may  be 
found  acceptable. 

(i)  Indicated  airspeed  from  the  flight 
test  airspeed  system  is  recorded 
throughout  the  stall,  and  these  values 
are  corrected  to  equivalent  airspeed. 
Load  factor  normal  to  the  flight  i^ath 
must  also  be  recorded.  Typically  the 
load  factor  data  would  be  obtained  from 
a  sufficient  number  of  accelerometers 
capable  of  resolving  the  flight  path  load 
factor.  At  the  bare  minimum,  one 
accelerometer  aligned  along  the 
expected  1-g  stall  pitch  angle  may 
provide  acceptable  data. 

(ii)  The  airplane  corrected  lift 
coefficient  (Clcorr)  is  calculated  from 
the  equation  given  below  and  plotted  as 
a  time  history  throughout  the  stall. 


_  n,^W  _  295.37n,^W 


qS 


V^S 


LCORR 

Where: 

n/w  =  airplane  load  factor  normal  to  the 

flight  path 
W  =  airplane  test  weight — lbs. 
q  =  dynamic  pressure — Ibs./ft.  ^ 
S  =  reference  wing  area — ft.  - 
V  =  knots  equivalent  airspeed. 

(iii)  The  maximum  lift  coefficient 
(Clmax)  is  defined  as  the  maximum  value 
of  Cu,wR  achieved  during  the  stall  test. 
Where  the  plot  of  Cl<  cw,  exhibits 
multiple  peak  values,  Clmax  corresponds 
to  the  first  maximum.  There  should  also 
typically  be  a  noticeable  break  in  a  plot 
of  the  load  factor  normal  to  the  flight 
path  near  the  point  at  which  Clmax  is 
reached.  The  analysis  to  determine 
Clmax  should  disregard  any  transient  or 
dynamic  increases  in  recorded  load 
factor,  such  as  might  be  generated  by 
abrupt  control  inputs,  that  do  not  reflect 
the  lift  capability  of  the  airplane.  The 
load  factor  normal  to  the  flight  path 
should  be  maintained  at  nominally  1.0 
until  Clmax  is  reached.  (See  Figure  29- 
1.) 

(iv)  The  Clmax  obtained  for  each  stall 
is  then  corrected,  if  necessary,  from  the 
test  e.g.  position  to  the  targeted  e.g. 
position  using  the  equation: 

Clmax„;=Clm„II+(MAC/I,KCG^-CG«)|-ACl, 

Where 

MAC=  Wing  mean  aerod3mamic  chord 
length — inches. 


1,  =  Effective  tail  length,  measured 
between  the  wing  25  percent  MAC 
and  the  stabilizer  25  percent 
MAC — inches. 

CGs,d  =  C.G.  position  resulting  in  the 
highest  value  of  reference  stall 
speed  (normally  the  forward  e.g. 
limit  at  the  pertinent  weight) — 
percent  MAC/ 100 

CGtesi  =  Actual  test  e.g.  position — 
percent  MAC  100 

AClt  =  Change  in  Cl  due  to  engine 
thrust  (if  significant). 

(v)  Stall  entry  rate,  which  is  defined 
as  the  slope  of  a  straight  line  connecting 
the  stall  speed  and  an  airspeed  10 
percent  above  the  stall  speed,  should  be 
determined  for  each  stall  test.  Because 
Clmax  is  relatively  insensitive  to  stall 
entry  rate,  a  rigorous  investigation  of 
entry  rate  effects  should  not  be 
necessary.  Test  data  should  bracket  a  1.0 
knot/second  entry  rate  such  that  the 
value  of  Clmaxcg  corresponding  to  an 
entry  rate  of  1.0  knot/second  can  be 
determined.  This  value  of  ClmaxCc 
should  be  used  to  del^mine  the 
reference  stall  speed  defined  in 
§  25.103(a). 

(vi)  For  each  approved  configuration, 
a  plot  of  Clmax  versus  weight  is 
constructed.  (See  Figiu^  29-2.)  An 
initial  negative  slope  of  this  plot  may  be 
caused  by  several  factors: 

(A)  A  decrease  in  CLMAX  due  to 
increasing  Mach  number  (which 
increases  as  the  stall  speed  goes  up  with 
weight); 

(B)  The  fact  that  Clmax  is 
proportional  to  the  rate  of  change  of 
angle  of  attack,  whereas  the  data  are 
plotted  at  a  fixed  airspeed  bleed  rate; 
and 

(C)  Minor  adverse  aeroelastic  effects 
on  the  wings  emd  high  lift  devices  as 
weight  (and  therefore  speed)  increases. 
An  inflection  in  the  plot  is  typically 
caused  by  a  variation  in  the  forward  e.g. 
limit  with  weight. 

(vii)  In  the  measiu-ement  of  stall 
speeds,  the  lowest  test  altitude  is 
usually  dictated  by  flight  test  safety 
concerns.  This  test  data  must  then  be 
expanded  to  lower  altitudes,  and  hence, 
lower  Mach  numbers  to  cover  the 
operational  envelope  of  the  airplane. 
Since  Clmax  increases  as  the  Mach 
number  is  reduced,  simple  expansion  of 
the  flight  test  data  could  result  in 
extrapolating  to  a  higher  Clmax  than 
tested.  Expansion  of  Clmax  versus  Mach 
number  data  is  only  permitted  up  to  the 
highest  Clmax  within  the  range  of  W/5's 
tested. 

(viii)  The  reference  stall  speed  is  a 
calibrated  airspeed,  not  less  than  the  1- 
g  stall  speed,  and  is  expressed  as: 
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Vn»_CLmaX 
SR  -       / 

V"zw 


Where: 

VcLMAX  = 


^295.37(W)/(Cl„^,S)  +  AVc. 

If  the  stalUng  maneuver  is  Umited 
by  a  device  that  commands  an 
abrupt  nose  down  pitch  (e.g.,  a  stick 
pusher),  Vclmax  may  not  be  less 
than  the  speed  existing  at  the 
instant  the  device  operates. 
AVc  =  compressibility  correction  (i.e., 
1 1     the  difference  between  equivalent 
1 1      airspeed  and  calibrated  airspeed). 
W  =  airplane  weight — lbs. 
Clmax  =  value  of  Clmax  corresponding 
to  the  chosen  weight  (see  Figure 
29-3). 
S  =  reference  wing  area — ft  2. 

(ix)  For  airplanes  equipped  with  a 
device  that  abruptly  pushes  the  nose 
down  at  a  selected  angle-of-attack  {e.g., 
a  stick  pusher),  VSR  must  not  be  less 
than  the  greater  of  2  knots  or  2  percent 
above  the  speed  at  which  the  device 
activates. 

(x)  In  showing  compliance  with 
§  25.103(d),  in  the  case  where  a  device 
that  abruptly  pushes  the  nose  down  at 
a  selected  angle  of  attack  (e.g.,  a  stick 
pusher)  operates  after  Clmax,  the  speed 
at  which  the  device  operates  need  not 
be  corrected  to  1  g.  Otherwise,  it  would 
be  possible  for  the  device  activation 
speed  to  be  assessed  as  higher  than  VSR 
(or  at  least  closer  to  VSR  than  would  be 
obtained  without  correcting  for  load 
factor).  Requiring  the  correction  of  the 
device  activation  speed  to  the  1-g 
condition  would  unnecessarily  increase 
the  stringency  of  §  25.103(d).  Test 
procedures  should  be  in  accordance 
with  paragraph  29c(3)(i)  to  ensure  that 
no  abnormal  or  unusual  pilot  control 
input  is  used  to  obtain  an  artificially 
low  device  activation  speed. 
Revise  paragraph  29d(2)(v)  as  follows: 
(v)  For  power-on  stalls,  thrust  should 
be  set  to  the  value  required  to  maintain 
level  flight  at  a  speed  of  1.5  VSR  at 
maximum  landing  weight  with  flaps  in 
the  approach  position,  and  the  landing 
gear  retracted.  The  approach  flap 
position  referred  to  is  the  maximum  flap 
deflection  used  to  show  compliance 
with  §  25.121(d),  which  specifies  a 
configuration  in  which  the  reference 
stall  speed  does  not  exceed  110  percent 
of  the  reference  stall  speed  for  the 
related  landing  configuration. 

Revise  paragraph  29d(2)(ix)  as 
follows: 

(ix).For  abnormal  aerodynamic 
configurations  covered  by  AFM 
procedures,  high  angle-of-attack 


characteristics  should  be  evaluated 
dowrn  to  either  stall  warning,  or  to  an 
angle-of-attack  equivalent  to  the  AFM 
recommended  landing  approach  speed 
divided  by  1.23.  *   *   * 
Revise  paragraph  29d(3)  as  follows: 
(3)  Procedures,  (i)  The  airplane 
should  be  trimmed  for  hands-off  flight 
at  a  speed  13  percent  to  30  percent 
above  the  reference  stall  speed,  with  the 
appropriate  power  setting  and 
configuration.  Then,  using  only  the 
primary  longitudinal  control,  establish 
and  maintain  a  deceleration  (entry  rate) 
consistent  with  that  specified  in 
§§  25.201(c)(1)  or  25.201(c)(2).  as 
appropriate,  until  the  airplane  is  stedled. 
Both  power  and  pilot  selectable  trim 
should  remain  constant  throughout  the 
stall  and  recovery  (angle  of  attack  has 
decreased  to  the  point  of  no  stall 
warning). 

(ii)  The  same  trim  reference  (for 
example,  1.23  VSR)  should  be  used  for 
both  the  stall  speeds  and  characteristics 
testing.  For  all  stall  testing,  the  trim 
speed  is  based  on  the  performance  stall 
speeds  provided  in  the  AFM. 
Revise  paragraph  29f(2)  as  follows: 
(ii)  Timeliness.  For  one  knot  per 
second  entry  rate  stalls,  the  stall 
warning  must  begin  at  a  speed,  VSW, 
not  less  than  five  knots  or  five  percent 
CAS  (whichever  is  greater)  above  the 
speed  at  which  the  stall  is  identified  in 
accordance  with  §  25.201(d).  For 
straight  flight  stalls,  at  idle  thrust  and 
with  the  center-of-gravity  at  the  position 
specified  in  §  25.103(b)(5),  the  stall 
warning  must  begin  at  a  speed  not  less 
than  three  knots  or  three  percent 
(whichever  is  greater)  above  the 
reference  stall  speed.  These  speed 
margins  should  be  in  terms  of  the  same 
units  of  measurement  as  VSR  (i.e., 
calibrated  airspeed). 

(iii)  Consistency.  The  stall  warning 
must  be  reliable  and  repeatable.  The 
warning  must  occur  with  flaps  and  gear 
in  all  normally  used  positions  in  both 
straight  and  turning  flight  and  must 
continue  throughout  the  stall 
demonstration  until  the  angle  of  attack 
is  reduced  to  approximately  that  at 
which  the  stall  warning  was  initiated. 
The  warning  may  be  furnished  naturally 
through  the  inherent  aerodynamic 
characteristics  of  the  airplane,  or 
artificially  by  a  system  designed  f9r  this 
purpose.  If  artificial  stall  warning  is 
provided  for  any  airplane  configuration, 
it  must  be  provided  for  all 
configurations. 

Add  paragraph  29f(2)(vi)  as  follows: 
(vi)  If  the  stall  warning  required  by 
§  25.207  is  provided  by  an  artificial  stall 
warning  system  (e.g.,  a  stick  shaker),  the 
effect  of  production  tolerances  on  the 
stall  warning  system  should  be 


considered  when  evaluating  the  stall 
warning  margin  required  by  §§  25.207(c) 
and  (d)  and  the  maneuver  capabilities 
required  by  §  25.143(g). 

(A)  The  stall  warning  margin  required 
by  §§  25.207(c)  and  (d)  should  be 
available  with  the  stall  warning  system 
set  to  the  most  critical  setting  expected 
in  production.  Unless  another  setting 
would  provide  a  lesser  margin,  the  stall 
warning  system  should  be  operating  at 
its  high  angle  of  attack  limit.  For 
airplanes  equipped  with  a  device  that 
abruptly  pushes  the  nose  down  at  a 
selected  angle-of-attack  (e.g.,  a  stick 
pusher],  the  stall  warning  margin  may 
be  evaluated  with  both  the  stall  warning 
and  stall  identification  (e.g.,  stick 
pusher)  systems  at  their  nominal  angle 
of  attack  settings  unless  a  lesser  margin 
can  result  from  the  various  system 
tolerances. 

(B)  The  maneuver  capabilities 
required  by  §  25.143(g)  should  be 
available  assiuning  the  stall  warning 
system  is  operating  on  its  nominal, 
setting.  In  addition,  when  the  stall 
warning  system  is  operating  at  its  low 
angle  of  attack  limit,  the  maneuver 
capabilities  should  not  be  reduced  by 
more  than  2  degrees  of  bank  angle  from 
those  specified  in  §  25.143(g). 

(C)  The  stall  warning  margin  and 
maneuver  capabilities  may  be 
demonstrated  by  flight  testing  at  the 
settings  specified  above  for  the  stall 
warning  and,  if  applicable,  stall 
identification  systems.  Alternatively, 
compliance  may  be  shown  by  applying 
adjustments  to  flight  test  data  obtained 
at  a  different  system  setting. 

Revise  paragraph  29f{3)  as  follows: 
(3)  Procedures.  Stall  warning  tests  are 
normally  conducted  in  conjunction  with 
the  stall  testing  required  by  §§  25.103 
(stall  speeds),  25.201  (stall 
demonstration),  and  25.203  (stall 
characteristics),  including  consideration 
of  the  prescribed  bank  angles,  power 
settings,  and  center-of-gravity  position. 
In  addition,  if  the  stall  warning  margin 
may  be  affected  by  a  system  (e.g.,  a  stall 
warfting  or  stick  pusher  system  that 
modifies  the  stall  warning  or  stall 
identification  speed  as  a  function  of 
thrust,  bank  angle,  angle-of-attack  "rate. 
etc.),  compHance  with  §  25.207(c) 
should  be  demonstrated  at  the  most 
critical  conditions  in  terms  of  stall 
warning  margin.  However,  bank  angles 
greater  than  40  degrees  and  power  or 
thrust  exceeding  maximum  continuous 
power  or  thrust  need  not  be 
demonstrated.  If  the  effect  of  the  stall 
identifitfatioi!  or  stall  warning  system 
compensation  is  to  increase  the  stall 
warning  margin  relative  to  the  nominal 
values  demonstrated  during  the  testing 
required  by  §§25.103.  25.201,  and 
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25.203,  no  further  stall  warning  margin 
demonstrations  need  to  be  done. 
Revise  paragraph  29f(4)  as  follows: 
(4)  Data  Acquisition  and  Reduction. 
The  stall  warning  speed  and  type  and 
quality  of  warning  should  be  noted.  The 
speed  at  which  acceptable  stall  warning 
begins  should  then  be  compared  to  the 
stall  identification  speed  and.  for  the 
conditions  under  which  VSR  is  defined, 
VSR,  to  determine  if  the  required 
margin  exists.  The  stall  warning  speed 
margin  required  by  §  25.207(d)  should 
be  determined  at  a  constant  load  factor. 
Revise  paragraph  29g  as  follows: 
g.  Accelerated  Stall  Warning.  (1) 
Explanation.  Section  25.207(e)  requires 
that,  in  slow-down  turns  with  at  least  a 
1.5g  load  factor  normal  to  the  flight  path 
and  an  airspeed  deceleration  rate  greater 
than  2  knots  per  second,  sufficient  stall 
warning  is  provided  to  prevent  stalling 
when  the  pilot  takes  recovery  action  not 
less  than  one  second  after  recognition  of 
stall  warning.  The  purpose  of  the 
requirement  is  to  ensure  that  adequate 
stall  warning  exists  to  prevent  an 
inadvertent  stall  under  the  most 
demanding  conditions  that  are  likely  to 
occur  in  normal  flight.  The  conditions 
of  1.5g  and  an  airspeed  deceleration  rate 
greater  than  2  knots  per  second 
correspond  to  the  steep  turn  maneuver 
prescribed  in  Part  121.  Appendices  E 
and  F  for  pilot  initial  and  proficiency 
training,  respectively,  plus  some  margin 
for  error  (3  degrees  more  bank  and  a 
decreasing  airspeed).  The  elevated  load 
factor  will  emphasize  any  adverse  stall 
characteristics,  such  as  wing  drop  or 
asymmetric  wing  flow  breakdown, 
while  also  investigating  Mach  and 
potential  aeroelastic  effects  on  available 
lift.  The  greater  than  2  knot  per  second 
deceleration  rate  is  intended  to  result  in 
a  reasonable  penetration  beyond  the 
onset  of  stall  warning. 

(2)  Procedures,  (i)  Trim  at  1.3  Vsr. 
Once  trimmed,  accelerate  to  a  speed  that 
will  allow  enough  time  to  set  up  and 
complete  the  maneuver  at  the  specified 
load  factor  and  airspeed  deceleration 
rate.  Power  or  thrust  should  be  set 
appropriate  to  the  power  for  level  flight 
at  1.3  Vsr  and  not  adjusted  during  the 
maneuver.  In  a  level  flight  maneuver, 
1 .5g  equates  to  a  bank  angle  of  48 
degrees.  To  prevent  an  excessive 
deceleration  rate  (e.g.,  greater  than  3 
knots  per  second),  a  descent  may  be 
used.  Conversely,  if  the  deceleration 
rate  is  too  low,  the  maneuver  should  be 
(Conducted  in  a  climbing  turn. 

(ii)  After  the  onset  of  stall  warning, 
continue  the  maneuver  without 
releasing  stick  force  for  one  second 
before  attempting  recovery.  Normal  low 
speed  recovery  techniques  should  be 
used.  If  any  of  the  indications  of  a  stall 


prescribed  in  §  25.201(d)  (see  paragraph 
29b(3)  of  this  AC)  occur  during  the 
accelerated  stall  warning  demonstration, 
compliance  with  §  25.207(d)  will  not 
have  been  demonstrated. 

Revise  paragraph  29h  as  follows: 

h.  Maneuver  Margins.  See  paragraph 
20  of  this  AC  for  guidance  material 
associated  with  demonstrating 
compliance  to  the  maneuvering 
capability  requirements  of  §  25.143(g). 

Redesignate  existing  paragraph  29i  as 
29j  and  add  a  new  paragraph  29i  as 
follows: 

i.  Tolerance  Considerations  for 
Airplanes  Equipped  with  Stall 
Identification  Systems.  For  airplanes 
equipped  with  a  stall  identification 
device,  the  applicant  should  consider 
the  combined  effects  of  the  variables 
listed  in  paragraphs  (1)  through  (4) 
below  to  determine  the  critical 
configuration  for  stall  testing.  A 
maximum  deviation  in  stall  speed  of  ±1 
knot,  from  that  defined  in  the  nominal 
configuration,  is  considered  acceptable 
for  the  combined  effects  of  the  items 
listed  in  paragraphs  (1)  through  (3).  The 
deviation  in  stall  speed  due  to  stall 
identification  system  tolerances 
(paragraph  3),  alone,  should  not  exceed 
±0.5  knots.  (The  stall  identification 
system  consists  of  everything  from  the 
angle  of  attack  sensing  device  to  the 
connection  of  the  force  application 
actuator  to  the  longitudinal  control 
system.)  It  should  be  verified  that 
threshold  tolerances  and  system  design 
features  (e.g.,  filtering,  phase  advancing) 
will  not  result  in  an  unsafe  diminishing 
of  the  margin  between  stall  warning  and 
pusher  activation,  or  pusher  activation 
and  some  dangerous  airplane 
characteristic.  Investigations  should 
include  the  demonstration  of  maneuver 
margins,  dynamic  stall  entries,  the 
effects  of  atmospheric  turbulence,  and 
operation  in  windshear  environments 
where  the  airplane  will  be  flown  at,  or 
very  near,  stall  warning.  These  flying 
conditions  should  not  result  in 
unwanted  activation  of  the  stall 
identification  system  or  aerodynamic 
stall  prior  to,  or  close  to,  activation  of 
the  stall  warning  system.  This 
verification  may  be  provided  by  a 
combination  of  analysis,  simulation, 
and  flight  test. 

(1)  High  lift  device  and  control 
surface  rigging — at  the  limits  of  their 
respective  tolerance  bands  that  is  most 
detrimental  to  the  production  of  lift; 

(2)  Airframe  build  tolerances — the 
impact  of  wing  angle  of  incidence 
variation  relative  to  stall  identification 
system  vane  angle; 

(3)  Stall  identification  system 
tolerances — activation  veuie  angles 
should  be  at  the  low  end  of  the 


tolerance  band  for  stall  speed  testing, 
and  at  the  high  end  for  stall 
characteristics  testing;  and 

(4)  Wing  leading  edge  condition — the 
effect  of  wing  leading  edge 
contamination  (e.g.,  insects)  on  stall 
speeds  should  be  determined  and 
accounted  for  if  significant.  The  Qritical 
height  and  density  of  the  contaminant 
should  be  substantiated  by  Generic. 
This  testing  may  be  accomplished  using 
an  artificial  contaminant. 

Remove  existing  Figure  29-1 , 
reniunber  Figiue  29-5  as  Figure  29-1, 
add  a  new  Figure  29-2,  and  reorder  the 
remaining  figures  appropriately. 

Revise  paragraphs  30c(2)(i), 
30e(l)(iii),  and  30e(2)(ii)  by  replacing 
"Vso"  with  "VsRo  " 

Revise  Page  2  of  Appendix  4  by 
replacing  "1.2Vs"  with  "1.13  Vsr"  (two 
occurrences). 

Remove  Appendix  5. 

Issued  in  Renton,  Washington,  on 
December  20,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  ANM-100. 

[FR  Doc.  02-33130  Filed  12-31-02;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aging  Transport  Systems  Rulemaking 
Advisory  Committee  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  aimounces  a 
public  meeting  of  the  FAA's  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee  (ATSRAC). 
DATES:  The  FAA  will  hold  the  meeting 
on  January  22  and  23,  2003,  in 
Savannah,  Georgia  from  8:30  a.m.  to 
4:30  p.m.  on  the  22nd  and  from  8:30 
a.m.  to  noon  on  the  23rd. 
ADDRESSES:  Hyatt  Regency  Savannah,  2 
West  Bay  Street,  Savannah,  Georgia, 
31401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Stroman,  Office  of  Rulemaking, 
ARM-208,  FAA.  800  Independence 
Avenue.  SW.  Washington.  DC  20591; 
telephone  (202)267-7470;  fax  (202)267- 
5075;  or  e-mail  shirley.stroman@faa,gov. 
SUPPLEMENTARY  INFORMATION:  The 
ATSRAC  will  meet  at  the  Hyatt  Regency 
Savannah  at  the  address  shown  under 
the  ADDRESSES  heading  in  this  notice. 
The  meeting  agenda  will  include  the 
following: 

•  Presentation  of  Working  Group  lO's 
(Small  Transport  Airplane 
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Harmonization  Working  Group)  final 
report 

•  Discussion  of  comments  on  the 
FAA's  Intrusive  Inspection 
Recommendations  Final  Report 

•  Discussion  of  ATSRAC's 
recommendation  to  the  FAA  on  an 
Enhanced  Zonal  Analysis  Procedure 
implementation  schedule 

•  Update  on  FAA's  Research  and 
Development  Program 

•  Presentation  by  Robins  Air  Force 
Base:  Lubricant  Effectiveness  Study  for 
Corrosion  Protection  and  Improved 
Reliability  of  Avionics 

The  meeting  is  open  to  the  public,  but 
attendance  will  be  limited  to  the 
availability  of  meeting  room  space.  The 
FAA  will  make  the  following  services 
available  if  you  request  them  by  January 
14.  2003: 

•  Teleconferencing 

•  Sign  and  oral  interpretation 
,    •  A  listening  device 

Individuals  using  the  teleconferencing 
service  and  calling  from  outside  the 
Washington,  DC  metropolitan  area  will 
be  responsible  for  paying  long  distance 
charges.  To  arrange  for  any  of  the  above 
services,  contact  the  person  listed  under 
the  FOR  FURTHER  INFORMATION  CONTACT 
heading  of  this  notice. 

The  public  may  present  written 
statements  to  the  Committee  at  any  time 
by  providing  20  copies  to  the 
Committee's  Executive  Director  or  by 
bringing  the  copies  to  the  meeting. 
Public  statements  will  be  considered  if 
time  permits. 

Issued  in  Washington,  DC  on  December  23, 
2002. 

Anthony  F.  Fazio, 
Director,  Office  of  Rulemaking. 
[FR  Doc.  02-33110  Filed  12-31-02;  8:45  am] 

BILLING  CODE  491&-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA) 

[Docket  No.  RSPA-02-14079;  Notice  1] 

Pipeline  Safety:  Pipeline 
Communications  (Natural  Gas  and 
Hazardous  Liquid  Pipelines) 

agency:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  RSP A/OPS  invites  the  public 
to  a  meeting  on  pipeline 
communications,  including  current 
RSPA  initiatives,  the  development  of 
American  Petroleimi  Institute 
Recommended  Practice  1162,  integrity 
management  communications,  and 


pipeline  performance  metrics.  This 
meeting  is  a  continuation  of  a  meeting 
held  on  February  12-14,  2001,  to 
discuss  pipeline  integrity  management 
and  integrity  management 
conununications. 

DATES:  The  public  meeting  will  be  on 
January  29,  2003,  from  9  a.m.  to  7  p.m. 
ADDRESSES:  Bellevue  Community 
College,  Carlson  Theater,  3000 
Landerholm  Circle  SE,  Bellevue  WA 
98007-6484,  (425)  564^2376.  Driving 
directions  and  a  map  of  the  college  can 
be  found  on  Bellevue  Community 
College's  Web  site:  http:// 
www.bcc.ctc.edu.  To  ensure  sufficient 
seating,  persons  wishing  to  attend  are 
encouraged  to  register  for  the  meeting 
through  the  following  Internet  Web  site: 
h Up  ■.//primis.rspa . dot.gov/meetings.  The 
public  will  have  an  opportunity  to  make 
short  statements  on  the  topics  under 
discussion.  Members  of  the  public  who 
are  unable  to  attend  in  person  can  view 
the  meeting  over  the  Internet  and 
submit  questions  through  the  RSPA/ 
OPS  Web  site:  http://ops.dot.gov.  In 
addition,  a  transcript  will  be  available 
approximately  30  days  after  the 
meeting. 

Persons  wishing  to  submit  comments 
relating  to  the  public  meeting  may  do  so 
by  mail  or  delivery  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  The  Dockets  facility  is 
open  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays.  You  should  submit  the 
original  and  one  copy.  Anyone  who 
wants  confirmation  of  receipt  of  their 
comments  must  include  a  stamped,  self- 
addressed  postcard.  You  may  also 
submit  comments  to  the  docket 
electronically.  To  do  so,  log  on  to  the 
Internet  Web  address  http://dms.dot.gov 
and  click  on  "Help"  for  instructions  on 
electronic  filing  of  comments.  All 
written  comments  should  identify  the 
docket  number  RSPA-02-14079; 
Notice  1. 

Information  on  Services  for 
Individuals  With  Disabilities:  For 
information  on  facilities  or  services  for 
individuals  with  disabilities  or  to 
request  special  assistance  during  the 
telephone  conference  calls,  contact 
Christina  Sames  (tel:  202-366-^561;  E- 
mail :  Christina . sames@rspa .  dot.gov) . 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Sames  (tel:  202-366-4561;  E- 
mail:  christina.sames@rspa.dot.gov]. 
You  can  read  comments  and. other 
material  in  the  docket  on  the  Internet  at: 
http://dms.dot.gov. 
SUPPLEMENTARY  INFORMATION: 


Background 

RSPA/OPS's  communication 
initiatives  are  intended  to  improve 
safety  and  environmental  protection  and 
to  provide  better  assurance  to  the  public 
about  the  safety  of  pipelines. 

On  February  14,  2001,  RSP  A/OPS 
held  a  public  meeting  to  discuss 
pipeline  integrity  management  and 
integrity  management  communications. 
Meeting  attendees  provided  input  on 
how  State  and  local  officials  and  the 
public  could  use  and  benefit  from  risk 
assessment  information,  how  the 
consequences  of  potential  pipeline 
failures  should  be  characterized,  how 
risk  control  actions  should  be  described, 
and  what  operational  information 
would  be  meaningful.. 

Additional  information  on  that 
workshop  can  be  found  in  the  Dockets 
Facility  at  the  Internet  Web  Site  listed 
above  and  under  Docket  RSPA-00- 
7408. 

Since  the  February  2001  meeting, 
RSPA/OPS  has  been  exploring 
communication  requirements  for  all 
pipeline  operators  to  share  information 
with  community  and  State  officials  and 
the  public  about  risks  from  pipelines, 
how  pipeline  risks  can  be  managed  and 
controlled,  and  how  we  know  the 
pipelines  are  being  operated  safely. 
RSPA/OPS  has  also  begun  several 
initiatives  to  provide  the  public  and 
local  officials  with  pipeline  educational 
material,  training  material  for 
emergency  officials  responding  tea 
pipeline  accident,  public  outreach  on 
damage  prevention,  and  community 
assistance  and  technical  service 
inspectors  to  assist  communities  with 
current  and  upcoming  integrity 
management  regulations. 

The  January  29,  2003,  public  meeting 
will  be  divided  into  three  sessions.  Each 
session  will  include  presentations  by 
RSPA/OPS,  a  panel  discussion  on  that 
session's  topic,  and  an  open  question 
and  answer  period.  Panelists  will 
include  representatives  fi-om  various 
communities,  environmental 
organizations,  first  responders,  city/ 
county  government,  state  government, 
and  pipeline  companies. 

Session  1  will  address  the  need  for 
communications  in  regard  to  the 
integrity  management  programs.  The 
panelists  will  provide  their  viewpoints 
on  what  information  should  be 
exchanged  between  pipeline  operators 
and  community  officials  and  how  this 
information  should  be  provided.  This 
session  will  include  a  discussion  of  a 
new  RSPA/OPS  program  to  provide 
commimity  assistance  and  technical 
services  to  State  and  local  officials,,  to 
assist  with  community  damage 
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prevention  efforts,  and  to  address 
questions  about  the  safety  of  pipelines, 
research  and  development,  and  other 
program  activities. 

Session  2  will  address  pipeline 
performance  metrics  and  will  include  a 
discussion  on  performance  tracking  and 
monitoring  initiatives,  RSP A/OPS  data 
initiatives,  and  concepts  in  performance 
metrics  on  both  a  per  company  and 
industry  aggregate  basis.  Panelists  will 
discuss  indicators  that  would  be  useful 
to  judge  the  safety  and  reliability  of  a 
specific  operator's  program  and  the 
pipeline  industry  as  a  whole. 

Session  3  will  focus  on  adequacy  of 
an  initiative  to  develop  a  national 
consensus  standard  for  pipeline 
operators  to  use  in  developing  public 
awareness  programs.  This  standard  has 
been  developed  by  the  oil  and  gas 
industry  and  observed  by  OPS  and 
NAPSR.  This  consensus  standard, 
American  Petroleum  Institute 
Recommended  Practice  1162  ("RP 
1162"),  and  additional  information  on 
the  project  can  be  viewed  on  the 
following  Internet  Web  Site:  http:// 
www.api.org/pipelinepublicawareness. 
RSP  A/OPS  is  particularly  interested  in 
hearing  the  public's  views  on  the 
completeness  of  RP  1162's  sections  on 
the  information  provided  to  local 
officials  and  on  effectiveness  measures. 
The  session  will  also  address  additional 
RSP  A/OPS  communication  initiatives, 
the  development  of  RSPA/OPS  online 
source  of  information  about  pipelines 
("Pipeline  101"),  the  National  Pipeline 
Mapping  System,  a  collaborative  project 
with  the  National  Association  of  State 
Fire  Marshals  to  develop  a  first 
responder  training  program,  and  a 
project  with  the  National  Academy  of 
Science/Transportation  Research  Board 
on  the  study  of  measures  to  prevent 
encroachment  on  pipelines. 

All  presentations  and  a  meeting 
transcript  will  be  available  subsequent 
to  the  meeting  in  the  docket  at  http:// 
dms.dot.gov  as  well  as  at  http:// 
primis.rspa .  dot.gov. 


Issued  in  Washington,  DC,  on  December 
27.  2002. 
Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  02-33109  Filed  12-31-02;  8:45  am] 
BILLING  CODE  4910-«0-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

December  19,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasxuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  3,  2003 
to  be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATE) 

OMB  Number:  1512-0078. 

Form  Number:  ATF  Form  5000.18. 

Type  of  Review:  Revision. 

Title:  Change  of  Bond  (Consent  of 
Siu-ety). 

Description:  A  Change  of  Bond 
(Consent  of  Surety)  is  executed  by  both 
the  bonding  company  and  a  proprietor 
and  acts  as  a  binding  legal  agreement 
between  the  two  parties  to  extend  the 
terms  of  a  bond.  A  bond  is  necessary  to 
over  specific  liabilities  on  the  revenue 
produced  from  untaxpaid  commodities. 
The  Change  of  Bond  (Consent  of  Surety) 
is  filed  with  ATF  and  a  copy  is  retained 


by  ATF  as  long  as  it  remains  current  and 
in  force. 

Respondents:  Business  of  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion, 
Other  (with  application  and  permit 
changes). 

Estimated  Total  Reporting  Burden: 
2,000  hours. 

OMB  Number:  1512-0119. 

Form  Number:  ATF  Form  5200.14- 

Type  of  Review:  Revision. 

Title:  Taxable  Articles  Without 
Payment  of  Tax. 

Description:  ATF  needs  this 
information  to  protect  the  revenue.  If 
this  ATF  Form  is  not  properly 
completed,  ATF  will  assess  the  tax  on 
the  manufacturer  of  tobacco  products  or 
cigarette  papers  and  tubes  or  the 
proprietor  of  the  export  warehouse  or 
customs  manufacturing  warehouse. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 
Federal  Government. 

Estimated  Number  of  Respondents: 
272. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
15,000  hours. 

Clearance  Officer:  Jacqueline  White 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget ,  Room  1 02  3  5 .  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  62-33H5  Filed  12-31-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

National  Infrastructure  Advisory 
Council;  Notice  of  Open  Meeting 

Correction 

In  notice  document  02-32435 
appearing  on  page  78415  in  the  issue  of 


Tuesday,  December  24,  2002  make  the 
following  correction: 

On  page  78415,  in  the  first  column,  in 
the  first  paragraph,  in  the  eigth  and 
ninth  lines,  "1-899-7785"  should  read, 
"1-888-899-7785". 

IFR  Doc.  C2-32435  Filed  12-31-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210,  239,  249,  270,  and 
274 

[Release  Nos.  33-81 64;  34-47023;  IC- 
25870;  File  No.  S7-51-02] 

RIN  3235-AG64 

Shareholder  Reports  and  Quarterly 
Portfolio  Disclosure  of  Registered 
Management  Investment  Companies 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  proposing  rule  and  form 
amendments  under  the  Securities  Act  of 

1933,  the  Securities  Exchange  Act  of 

1934,  and  the  Investment  Company  Act 
of  1940  to  improve  the  periodic 
disclosure  provided  by  registered 
management  investment  companies 
about  their  portfolio  investments,  costs, 
and  past  performance.  The  proposed 
amendments  would  permit  a  registered 
management  investment  company  to 
include  a  summary  portfolio  schedule  of 
investments  in  its  reports  to 
shareholders,  provided  that  the 
complete  schedule  is  filed  with  the 
Commission  and  is  provided  to 
shareholders  upon  request,  free  of 
charge.  The  proposals  also  would 
require  a  registered  management 
investment  company  to  include  a 
tabular  or  graphic  presentation  of  its 
portfolio  holdings  in  its  reports  to 
shareholders.  In  addition,  the  proposed 
amendments  would  require  a  registered 
management  investment  company  to 
disclose  its  complete  portfolio  schedule 
on  a  quarterly  basis  in  filings  with  the 
Commission  that  would  be  available  on 
the  Commission's  Electronic  Data 
Gathering,  Analysis,  and  Retrieval 
System.  The  proposed  amendments  also 
would  require  a  registered  open-end 
management  investment  company  to 
include  in  its  shareholder  reports 
disclosure  of  fund  expenses  borne  by 
shareholders  diuring  the  reporting 
period.  Finally;  the  proposals  would 
require  a  registered  open-end 
management  investment  company  to 
include  Management's  Discussion  of 
Fund  Performance  in  its  annual  report 
to  shareholders. 

DATES:  Comments  must  be  received  on 
or  before  February  14,  2003. 

ADDRESSES:  To  help  us  process  and 
review  yom-  comments  more  efficiently, 
comments  should  be  sent  by  hard  copy 
or  electronic  mail,  but  not  by  both 
methods. 


Comments  sent  by  hard  copy  should 
be  submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  jfollowing  E-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-51-02;  this  file  number  should  be 
included  in  the  subject  line  if  electronic 
mail  is  used.  Comment  letters  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Electronically 
submitted  comment  letters  also  will  be 
posted  on  the  Commission's  Internet 
Web  site  [http://www.sec.gov).^ 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Schwartz,  Senior  Counsel,  or 
Paul  G.  Cellupica,  Assistant  Director, 
Office  of  Disclosure  Regulation, 
Division  of  Investment  Management, 
(202)  942-0721,  at  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549-0506. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
(the  "Commission")  is  proposing  for 
comment  new  rule  30bl—4  (17  CFR 
270.30bl-4)  and  new  Form  N-Q  (17 
CFR  274.129)  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.)  ("Investment  Company  Act"); 
amendments  to  Forms  N-lA  (17  CFR 
239.15A;  17  CFR  274. llA),  N-2  (17  CFR 
239.14;  17  CFR  274.11a-l),  and  N-3  (17 
CFR  239.17;  17  CFR  274.11b)  under  the 
Investment  Company  Act  and  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.)  ("Securities  Act");  amendments  to 
proposed  Form  N-CSR  (17  CFR  249.33; 
17  CFR  274.128)  under  the  Investment 
Company  Act  and  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
seq.)  ("Exchange  Act");  and 
amendments  to  Article  6  (17  CFR  210.6) 
and  Article  12  (17  CFR  210.12)  of 
Regulation  S-X  (17  CFR  210). 

Executive  Summary 

We  are  proposing  rule  and  form 
amendments  that  would: 

•  Permit  a  management  investment 
company  registered  under  the 
Investment  Company  Act  ("fund")  to 
include  a  summary  portfolio  schedule 
in  its  reports  to  shareholders,  provided 
that  the  complete  portfolio  schedule  is 
filed  with  the  Commission  on  proposed 
Form  N-CSR  semi-annually  and  is 


provided  to  shareholders  upon  request, 
free  of  charge;  ^ 

•  Exempt  money  market  funds  from 
including  a  portfolio  schedule  in  reports 
to  shareholders,  provided  that  this 
information  is  filed  with  the 
Commission  on  proposed  Form  N-CSR 
and  is  provided  to  shareholders  upon 
request,  free  of  charge; 

•  Require  reports  to  shareholders  by 
funds  to  include  a  tabular  or  graphic 
presentation  of  a  fund's  portfolio 
holdings  by  identifiable  categories; 

•  Require  a  fund  to  file  its  complete 
portfolio  schedule  as  of  the  end  of  its 
first  and  third  fiscal  quarters  with  the 
Commission  on  new  proposed  Form  N- 

Q: 

•  Require  open-end  management 
investment  companies  ("mutual  funds") 
to  disclose  fund  expenses  borne  by 
shareholders  during  the  reporting 
period  in  reports  to  shareholders;  and 

•  Require  a  mutual  fund  to  include 
Management's  Discussion  of  Fund 
Performance  in  its  annual  report  to 
shareholders.  3 

These  proposed  amendments  are 
intended  to  provide  better  information 
to  investors  about  fund  investments, 
costs,  and  performance. 

I.  Background 

The  Investment  Company  Act  and 
rules  thereimder  require  each  fund  to 


'  We  do  not  edit  personal  identifying  information, 
such  as  names  or  electronic  mail  addresses,  from 
electronic  submissions.  You  should  submit  only 
information  that  you  v^ish  to  make  available 
publicly. 


^  A  management  investment  company  is  an 
investment  company  other  thaii  a  unit  investment 
trust  or  face-amount  certificate  company.  See 
Section  4  of  the  Investment  Company  Act  (15  U.S.C.' 
80a-4).  Management  investment  companies 
typically  issue  shares  representing  an  undivided 
proportionate  interest  in  a  changing  pool  of 
securities,  and  include  open-end  and  closed-end 
companies.  See  T.  Lemke,  G.  Lins,  A.  Smith  III, 
Regulation  of  Investment  Companies.  Vol.  I,  ch.  4, 
section  4.04,  at  4-5  (2002).  An  open-end  company 
is  a  management  company  that  is  offering  for  sale 
or  has  outstanding  any  redeemable  securities  of 
which  it  is  the  issuer.  A  closed-end  company  is  any 
management  company  other  than  an  open-end 
company.  See  Section  5  of  the  Investment  Company 
Act  (15  U.S.C.  80a-5).  Open-end  companies 
("mutual  funds")  generally  offer  and  sell  new 
shares  to  the  public  on  a  continuous  basis,  while 
closed-end  companies  generally  engage  in 
traditional  underwritten  offerings  of  a  fixed  number 
of  shares  and  in  most  cases  do  not  offer  their  shares 
to  the  public  on  a  continuous  basis. 

Proposed  Form  N-CSR  would  be  used  by 
registered  management  investment  companies  to 
file  certified  shareholder  reports  with  the 
Commission  under  the  Sarbanes-Oxley  Act  of  2002. 
See  Investment  Company  Act  Release  No.  25723 
(Aug.  30,  2002)  (67  FR  57298  (Sept.  9,  2002)); 
Sarbanes-Oxley  Act  of  2002,  Pub.  L.  No.  107-204, 
116  Stat.  745  (2002).  The  Commission  proposed 
amendments  to  Form  N-CSR  in  Investment 
Company  Act  Release  No.  25739  (Sept.  20.  2002) 
(67  FR  60828  (Sept.  26,  2002));  Investment 
Company  Act  Release  No.  25775  (Oct.  22,  2002)  (67 
FR  66208  (Oct.  30,  2002));  Investment  Company  Act 
Release  No.  25838  (Dec.  2,  2002)  (67  FR  76780  (Dec. 
13,  2002));  and  Investment  Company  Act  Release 
No.  25845  (Dec.  10,  2002). 

3  Item  5  of  Form  N-IA. 
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bansmit  a  report  to  its  shareholders 
semi-annually,  within  60  days  of  the 
end  of  the  period  for  which  the 
shareholder  report  is  made,  and  to  Hie 
the  report  with  the  Commission  no  later 
than  10  days  after  it  is  tremsmitted  to 
shareholders.''  Reports  to  shareholders 
currently  are  required  to  contain 
financial  statements  and  other  financial 
information,^  as  well  as  information 
about  the  fund's  officers  and  directors.^ 
Aimual  reports  to  shareholders  of 
mutual  funds  typically  also  contain 
Management's  Discussion  of  Fund 
Performance  ("MDFP"),  although  they 
are  not  required  to  do  so.^  MDFP 
includes  narrative  disclosure  of  the 
factors  that  materially  affected  the 
fund's  performance  during  the  fiscal 
year,  a  line  graph  comparing  the  fund's 
performance  over  10  years  to  that  of  an 
appropriate  broad-based  market  index, 
and  a  table  of  the  fund's  average  annual 
total  returns  for  1-,  5-,  and  10-year 
periods. 

Shareholder  reports  are  one  of  the 
principal  means  by  which  funds 
provide  periodic  information  to  their 
investors.  Fund  shareholder  reports 
historically  have  served  primarily  as  a 
vehicle  to  provide  financial  statements 
and  other  financial  information  to 
shareholders.^  We  believe  that,  with 


I 


"  See  Section  30(e)  of  the  Investment  Company 
Act  (15  U.S.C.  80a-29(e));  Rule  30e-l  under  the 
Investment  Company  Act  (17  CFR  270.30e-l) 
(transmission  of  report  to  shareholders);  Section 
30(b)(2)  of  the  Investment  Company  Act  (15  U.S.C. 
80a-30(b)(2));  Rule  30b2-l  under  the  Investment 
Company  Act  (17  CFR  270.30b2-l)  (filing  of 
shareholder  report  with  the  Commission);  proposed 
Form  N-CSR  (proposed  Form  to  be  used  by 
registered  management  investment  companies  to 
file  certified  shareholder  reports  with  the 
Commission  under  the  Sarbanes-Oxley  Act  of 
2002). 

5  See  Item  22(b)(1).  (b)(2),  (c)(1),  and  (c)(2)  of 
Form  N-IA  (registration  statement  of  open-end 
management  investment  companies);  Instructions 
4.a,  4.b,  5.a,  and  5.b  to  Item  23  of  Form  N-2 
(registration  statement  of  closed-end  management 
investment  companies);  Instructions  4(i),  4(ii),  5(i), 
and  5{ii)  to  Item  27(a)  of  Form  N-3  (registration 
statement  of  separate  accounts  organized  as 
management  investment  companies  that  offer 
variable  annuity  contracts). 

litems  13(a)(1)  and  22(b)(5)  of  Form  N-IA;  Item 
18.1  and  Instruction  4.e  to  Item  23  of  Form  N-2; 
Item  20(a)  and  Instruction  4(v)  to  Item  27(a)  of  Form 
N-3. 

'  Item  5  of  Form  N-1 A  (MDFP  required  in 
prospectus  unless  included  in  annual  report  to 
shareholders). 

»  Section  30(e)  of  the  Investment  Company  Act 
(15  U.S.C.  80a-29(e))  (requiring  a  fund  to  transmit 
to  its  stockholders,  at  least  semi-annually,  reports 
containing  financial  statements  and  other  financial 
information  as  the  Commission  may  prescribe  by 
rules  and  regulations):  National  Securities  Markets 
Improvement  Act  of  1996,  Pub.  L.  104-290,  Section 
207,  110  Stat.  3416,  3430  (Oct.  11,  1996)  (adding 
Section  30(f)  to  the  Investment  Company  Act, 
which  allows  the  Commission  to  require  that  semi- 
annual reports  "include  such  other  information  as 
the  Commission  deems  necessary  or  appropriate  in 


some  modifications,  fund  shareholder 
reports  could  become  a  more  effective 
vehicle  for  commimicating  information 
to  investors.  Today's  proposals 
principally  address  disclosure  of  fund 
portfolio  holdings  and  expenses,  two 
significant  areas  for  improvement  that 
have  been  identified  by  investor  groups, 
members  of  the  fund  industry,  and 
others. 

A.  Disclosure  of  Fund  Portfolio  Holdings 

Currently,  funds  are  required  to 
include  their  complete  portfolio 
holdings  in  the  reports  that  are 
delivered  to  all  shareholders  twice  a 
year.^  Investor  groups,  members  of  the 
fund  industry,  and  others  have 
suggested  ways  in  which  this  current 
disclosure  regime  could  be  improved, 
both  by  making  the  portfolio  schedule 
that  is  required  to  be  delivered  to 
investors  more  streamlined,  useful,  and 
understandable  and  by  increasing  the 
fi^quency  with  which  funds  disclose 
their  entire  portfolio  holdings. 

First,  some  have  argued  that 
permitting  funds  to  include  a  summary 
portfolio  schedule  in  lieu  of  a  complete 
portfolio  schedule  in  their  shareholder 
reports  would  simplify  those  reports, 
enable  investors  to  focus  on  a  fund's 
principal  holdings,  and  thereby  better 
evaluate  the  fund's  risk  profile  and 
investment  strategy.'"  At  the  same  time, 
the  fund's  full  portfolio  schedule  could 
remain  available,  upon  request,  to  those 
investors  who  find  this  information 
useful.  Because  of  its  size  or  investment 
strategy,  a  fund  may  hold  securities  in 
hundreds,  or  even  thousands,  of 
portfolio  companies,  which  may  require 
as  many  as  35  or  40  pages  to  list.  For 


the  public  interest  or  for  the  protection  of 
investors"). 

8  Rule  6-10(c)(l)  of  Regulation  S-X  (17  CFR  ■ 
210.6-10(c)(l))  requires  that  a  portfolio  schedule  be 
filed  in  support  of  the  balance  sheet  entry  for 
investments  in  securities  of  unaffiliated  issuers.  The 
form  of  the  portfolio  schedule  is  specified  in  Rule 
12-12  of  Regulation  S-X  (17  CFR  210.12-12).  This 
list  of  portfolio  securities  also  is  required  to  be 
included  with  the  financial  statements  in  the 
Statement  of  Additional  Information  ("SAI")  of  a 
fund,  which  is  part  of  the  registration  statement 
filed  with  the  Commission  under  both  the 
Securities  Act  and  the  Investment  Company  Act. 
See  Item  22  of  Form  N-1  A;  Item  23  of  Form  N-2; 
Item  27(a)  of  Form  N-3. 

'"See  Letter  from  Craig  S.  Tyle,  General  Counsel, 
Investment  Company  Institute  ("ICl").  to  Barry  P. 
Barbash,  Director,  Division  of  Investment 
Management,  Securities  and  Exchange  Commission 
("SEC")  (Aug.  11. 1998);  Letter  from  Heidi  Stam, 
Principal,  Securities  Regulation,  The  Vanguard 
Group,  to  Cynthia  Fomelli,  Deputy  Director, 
Division  of  Investment  Management,  SEC  (Oct.  13, 
'  1999);  Letter  from  Robert  C.  Pozen,  General  Counsel 
and  Managing  Director,  Fidelity  Investments,  to  The 
Honorable  Steven  Wallman,  Commissioner,  SEC 
(May  5, 1995).  The  letters  are  available  for 
inspection  and  copying  in  File  No.  S7-51-02  in  the 
Commission's  public  reference  room. 


many  funds,  such  as  index  funds, 
providing  a  lengthy  portfolio  schedule 
may  not  contribute  significantly  to 
investor  understanding  regarding  the 
fund's  primary  investment  focus.  It  may, 
however,  result  in  significant  printing 
and  mailing  costs,  which  are  ultimately 
borne  by  investors.  Similarly,  because  of 
the  high  turnover  of  portfolio  holdings 
by  money  market  funds,  and  the  fact 
that  money  market  funds'  portfolios  are 
circumscribed  by  the  credit  quality, 
maturity,  and  portfolio  diversification 
requirements  of  rule  2a-7  under  the 
Investment  Company  Act,  some  have 
also  argued  that  such  funds  should  be 
exempt  from  the  requirement  to  list 
portfolio  holdings  in  their  reports  to 
shareholders." 

Advocates  of  this  position  have 
asserted  that  investors  would  be  better 
served  if  fund  shareholder  reports 
contained  a  summary  portfolio  schedule 
listing  a. fund's  most  significant 
holdings,  coupled  with  a  chart,  table, 
graph,  or  other  graphical  presentation 
breaking  down  a  fund's  investments  by 
category.  For  example,  a  domestic 
equity  fund  might  provide  a  graphical 
presentation  that  shows  its  portfolio 
investments  broken  down  by  industry 
sector,  while  a  corporate  or  mimicipal 
bond  fund  might  present  its  holdings 
broken  down  by  credit  quality  or 
maturity. 

Second,  others  have  argued  that 
investors  would  benefit  if  funds  were 
required  to  disclose  their  complete 
portfolio  schedules  more  frequently 
than  semi-annually.  The  Commission 
has  received  six  rulemaking  petitions  in 
the  past  several  years  that  advocate 
more  frequent  disclosiu'e  of  funds' 
portfolio  holdings. '2  The  petitioners 
argue  that  increasing  the  fi«quency  of 
portfolio  disclosure  by  funds  will  allow 
investors  to  better  monitor  the  extent  to 
which  their  funds'  portfolios  overlap, 
and  hence  will  enable  investors  to  make 


> '  17  CFR  270.2a-7.  See  Letter  from  Craig  S.  Tyle, 
General  Counsel,  ICI.  to  Barry  P.  Barbash.  Director, 
Division  of  Investment  Management,  SEC  (Aug.  11, 
1998)  at  2. 

'^  See  Rulemaking  Petition  by  the  international 
Brotherhood  of  Teamsters  (Jan.  18.  2001)  (disclose 
portfolio  holdings  monthly);  Rulemaking  Petition 
by  the  American  Federation  of  Labor  and  the 
Congress  of  Industrial  Organizations  (Dec.  20.  2000) 
(disclose  portfolio  holdings  monthly);  Rulemaking 
Petition  by  the  National  Association  of  Investors 
Corporation  (Oct.  9,  2000)  (disclose  portfolio 
holdings  monthly);  Rulemaking  Petition  by  the 
Consumer  Federation  of  America,  ef  al.  (Aug.  8, 
20001  (disclose  portfolio  holdings  monthly  and  on 
random  days  throughout  year);  Rulemaking  Petition 
by  the  Financial  Planning  Association  (|une  28. 
2000)  (increase  frequency  of  portfolio  holdings 
disclosure);  Rulemaking  Petition  by  Fund 
Democracy,  LLC  ()une  28,  2000)  (disclose  portfolio 
holdings  monthly).  The  petitions  are  available  for 
inspection  and  copying  in  File  No.  S7-51-02  in  the 
Commission's  public  reference  rtxim. 
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more  informed  asset  allocation 
decisions.  In  addition,  the  petitioners 
argue  that  more  frequent  disclosure 
would  expose  "style  drift"  (when  the 
actual  portfolio  holdings  of  a  fund 
deviate  from  its  stated  investment 
objective)  and  provide  investors  with 
greater  information  about  how  a  fund  is 
complying  with  its  stated  investment 
objective.  The  petitioners  also  argue  that 
more  frequent  disclosure  would  help  to 
shed  light  on  and  prevent  several 
potential  forms  of  portfolio 
manipulation.  These  include  "window 
dressing"  (buying  or  selling  portfolio 
securities  shortly  before  the  date  as  of 
which  a  fund's  holdings  are  publicly 
disclosed,  in  order  to  convey  an 
impression  that  the  manager  has  been 
investing  in  companies  that  have  had 
exceptional  performance  during  the 
reporting  period)  and  "portfolio 
pumping"  (buying  shares  of  stocks  the 
fund  already  owns  on  the  last  day  of  the 
reporting  period,  in  order  to  drive  up 
the  price  of  the  stocks  and  inflate  the 
fund's  performance  results).  Those  who 
seek  more  frequent  portfolio  disclosure 
advocate  that  this  information  be  made 
readily  available  to  shareholders,  not 
that  the  information  be  separately 
delivered  to  each  fund  shareholder. 

B.  Disclosure  of  Fund  Expenses 

Potential  mutual  fund  investors 
receive  significant  disclosure  about  fund 
fees  and  expenses.  Since  1988,  the 
Commission  has  required  the  mutual 
fund  prospectus  to  include  a  fee  table 
that  shows  all  fees  and  charges 
associated  With  a  mutual  fund 
investment  as  a  percentage  of  net 
assets.' '  In  addition,  the  Commission 
has  undertaken  efforts  to  educate 
investors  about  the  significance  of  the 
costs  that  they  pay  in  connection  with 
mutual  fund  investments.  In  1999,  for 
example,  the  Commission  introduced 
the  Mutual  Fund  Cost  Calculator,  an 
Internet-based  tool  available  on  the 
Commission's  website  that  enables 
investors  to  compare  the  costs  of 
owning  different  funds. '"•  In  addition, 
the  fund  industry  has  undertaken  efforts 
to  educate  investors  and  increase  their 


"  Hem  3  of  Form  N-1  A;  Inve.slmerit  Companv  Act 
Release  No.  Ifi2'44  (Feb.  1.  1988)  (53  FR  3192  (Feb. 
4.  1988))  (release  adopting  mutual  fund  fee  (able): 
Investment  Companv  Act  Release  No.  15932  (Aug. 
18.  1987)  (52  FR  32018  (Aug.  25.  1987))  (release 
proposing  mutual  fund  fee  table). 

'■'Mutual  Fund  Cost  Caiculator  (last  modified 
Sept.  6.  2000).  httpJ/www.sec.gov/mfcc-int.htm. 
See  also  Invest  Wisely:  An  Introduction  to  Mutual 
Funds  (last  modified  Apr.  4.  2001),  http:// 
iyww.sec.gov/investor/pubs/inwsmf.htm  (investor 
brochure  describing  types  of  mutual  fund  fees  and 
expenses). 


awareness  and  understanding  of  mutual 
fund  fees.'^ 

Despite  existing  disclosure 
requirements  and  educational  efforts, 
the  degree  to  which  investors 
understcmd  mutual  fund  fees  and 
expenses  remains  a  significant  source  of 
concern.  Mutual  fund  fees  are  of  two 
types,  transactional  (e.g.,  sales  loads, 
redemption  fees)  and  ongoing  (e.g., 
asset-based  charges  such  as  management 
fees  and  12b-l  fees).'^  While 
transactional  fees  are  relatively 
transparent,  ongoing  fees  are  less 
evident  because  they  are  deducted  from 
fund  assets  and  are  reflected  in  reduced 
account  balances  rather  than  being 
separately  stated.  Significant  concerns 
have  been  raised  regarding  the  degree  to 
which  investors  understand  the  nature 
and  effect  of  these  ongoing  fees."' 

A  joint  report  of  the  Commission  and 
the  Office  of  the  Comptroller  of  the 


''•See.  e.g.,  ICI,  Frequently  Asked  Questions 
About  Mutual  Fund  Fees,  http://www.ici.org/ 
ahoutfunds/bromf Jeesjaq.htm  (visited  Nov.  27, 
2002);  Fidelity  Research  &  Management.  How  to 
Buy  Funds  Overview.  http://\i'ww.fidelity.com/ 
products/funds  (calculator  for  comparing  the 
impact  of  fees  and  expenses  from  one  fimd  to 
another)  (visited  Nov.  29,  2002);  The  Vanguard 
Group.  Hov^  to  Select  a  Mutual  Fund,  http:// 
www.vanguard.com/VGApp/hnw/ 
FundsCompareCostslntro?entryPoint=PandA 
(calculator  showing  the  impact  of  mutual  fund 
loads,  .sales  charges,  fees,  and  other  expenses  on 
investment  returns)  (visited  Nov.  29,  2002). 

"*A  12b-l  fee  is  a  fee  charged  by  some  mutual 
funds  against  fund  assets  to  pay  for  marketing  and 
distribution  activities.  See  Section  12(b)  of  the 
Investment  Company  Act  (80  ll.S.C,  80a-12(b)): 
Rule  12b-l  under  the  Investment  Companv  Act  (17  ■ 
CFR270.12b-l). 

"See.  e.g.,  Theo  Francis,  Getting  the  Most  From 
Fund  Costs.  Wall  street  journal,  Dec.  2,  2002.  at  R1 
(discussing  the  importance  of  considering  fees  and 
expenses  when  investing  in  mutual  funds,  and 
explaining  how  to  use  the  SEC's  cost  calculator): 
)ames  Classman.  A  Failing  Grade  for  Mutual  Funds. 
Washington  Post.  Dec.  1,  2002,  at  HI  (discussing 
importance  of  differences  in  expenses  to  fund 
returns,  and  using  examples  from  SEC's  cost 
calculator);  Neil  Weinberg,  Fund  Manager  Knows 
Best:  As  Corporations  are  Fessing  Up  to  Investors, 
Mutual  Funds  Still  Gloss  Ch'er  Costs.  Forbes 
Magazine.Oct.  14.  2002  (84%  of  investors  believe 
higher  expenses  result  in  higher  performance); 
Investors  Need  to  Bone  Up  on  Bonds  and  Costs. 
According  to  Vanguard/Money  Investor  Literacy  ■ 
Test.  Press  Release,  Business  Wire  .  Sept.  25,  2002 
(75%  of  survey  respondents  could  not  accurately 
define  fund  expense  ratio  and  64%  did  not 
understand  the  impact  of  expenses  on  fund 
returns):  Liz  Pulliam  Weston.  Fees  Making  Matters 
Worse  as  Funds'  Performance  Drops,  Chicago 
Tribune,  [an.  1,  2002,  at  C5  (some  investors  are  not 
aware  of  the  impact  of  fund  expenses  on  returns, 
while  others  do  not  realize  that  lower-cost 
alternatives  are  available):  Michelle  Singletary,  Are 
Our  Funds  Milking  Us?  Who  Can  Tell?,  Washington 
Post,  Apr.  4,  1999,  at  HI  (studies  show  that  a  great 
number  of  mutual  fund  investors  do  not  understand 
what  funds  are  costing  them):  Charles  Gasparino, 
Go  Figure:  Investors  Should  Take  a  Close  Look  at 
the  Fees  Their  Funds  Are  Charging,  Chicago 
Tribune.  Sept.  15,  1998,  at  CI  (investors  often  do 
not  realize  how  fees  affect  their  fund's 
performance). 


Currency,  for  example,  found  that  fewer 
than  one  in  five  fund  investors  could 
give  any  estimate  of  expenses  for  their 
largest  mutual  fund  and  fewer  than  one 
in  six  fund  investors  understood  that 
higher  expenses  can  lead  to  lower 
returns.'**  These  ongoing  fees  can  have 
a  dramatic  effect  on  an  investor's  return. 
A  1%  annual  fee,  for  example,  will 
reduce  an  ending  account  balance  by 
18%  on  an  investment  held  for  20  years. 

In  an  important  contribution  to  the 
public  dialogue  on  fund  fees,  the  United 
States  General  Accounting  Office 
("GAO")  issued  a  report  in  2000, 
prepared  piusuant  to  a  request  by 
Representative  Michael  G.  Oxley,  then 
Chairman  of  the  Subcommittee  on 
Finance  and  Hazardous  Materials, 
House  Committee  on  Commerce,  and 
Representative  John  D.  Dingell,  Ranking 
Member  of  the  Committee  on 
Commerce,  that  analyzed  mutual  fund 
fees  and  the  market  forces  that  influence 
those  fees.'^  The  report's  principal 
conclusion  was  that  additional 
disclosure  could  help  to  increase 
investor  awareness  and  understanding 
of  mutual  fund  fees  and,  thereby, 
promote  additional  competition  among 
funds  on  the  basis  of  fees. 2"  The  GAO 
Report  asserted  that  although  mutual 
funds  do  not  provide  individual 
shareholders  with  information  on  the 
specific  dollar  amount  of  fees  paid  on 
their  account  statements,  most  other 
financial  products  and  services  (e.g., 
bank  deposit  accounts,  stock  or  bond 
transactions  through  a  securities  broker) 
are  required  to  make  such  disclosures, 
and  that  these  disclosiues  may  be  one 
reason  for  the  apparently  vigorous  price 
competition  among  firms  offering  these 
other  products  and  services. 2'  The  GAO 
Report  therefore  recommended  that  the 
Commission  require  funds  to  provide 
each  investor  with  an  exact  dollar  figure 
for  fees  paid  in  each  quarterly  account 
statement.  However,  the  GAO  Report 
acknowledged  the  potential  costs 
associated  with  accounting  for,  and 
reporting,  costs  on  an  individual  basis 
and  encouraged  the  Commission  to 
consider  the  cost  and  burden  that 
various  alternative  means  of  making 
such  disclosures  would  impose  on  the 
industry  and  investors.  The  GAO 
specifically  discussed  less  costly 
alternatives,  including  providing  the 
dollar  amount  of  fees  paid  for  preset 


'"Securities  and  Exchange  Commission  and 
Office  of  the  Comptroller  of  the  Currency,  Beport 
on  the  OCC/SEC  Survey  of  Mutual  Fund  Investors 
dune  26,  1996). 

'"GAO,  Mutual  Fund  Fees:  Additional  Disclosure 
Could  Encourage  Price  Competition  (June  7,  2000) 
("GAO  Report"). 

2"  Id.  at  97-98. 

^'W.  at  70-72. 
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nvestment  amounts,  such  as  $1,000, 
which  investors  could  use  to  estimate 
the  amount  that  they  paid  on  their  own 
accounts. 

In  December  2000,  the  Commission 
staff  issued  a  report  on  mutual  fund  fees 
and  expenses  ("Commission  Staff 
Report"),  which  considered,  among 
other  issues,  the  recommendations  in 
the  GAO  Report,  and  concluded  that 
disclosure  of  the  dollar  amount  of  fees 
paid  for  a  preset  investment  amount 
would  likely  have  the  most  favorable 
trade-off  between  costs  and  benefits. ^^ 
The  Commission  Staff  Report 
recommended  requiring  mutual  funds  to 
include  in  shareholder  reports  the  cost 
in  dollars  associated  with  an  investment 
of  $10,000  that  earned  the  fund's  actual 
retiu'n  for  the  period  and  incurred  the 
fund's  actual  expenses  for  the  period. 
Coupled  with  an  investor's  average 
account  balance  over  the  period,  this 
would  permit  an  individual  investor  to 
estimate  the  dollar  costs  that  he  or  she 
incurred  during  the  period.  The  staff 
also  recommended  that  mutual  funds 
disclose  the  cost  in  dollars,  based  on  the 
fund's  actual  expenses,  associated  with 
an  investment  of  $10,000  that  earned  a 
standardized  return  [e.g.,  5%)  for  the 
period.  This  would  permit  investors  to 
compare  the  relative  magnitudes  of  the 
ongoing  costs  of  different  funds. 

Today's  proposals  address  these 
important  issues.  They  are  intended  to 
improve  the  information  disclosed  to 
investors  about  a  fund's  investments,  by 
enhancing  and  streamlining  the 
information  provided  in  reports  to 
shareholders  about  a  fund's  portfolio 
holdings  and  by  requiring  funds  to 
disclose  their  portfolio  holdings 
quarterly  rather  than  semi-annually.  In 
addition,  our  proposals  are  targeted  at 
heightening  investors'  understanding  of 
ongoing  fund  fees  and  expenses. 

II.  Discussion 

A.  Disclosure  of  Portfolio  Holdings 

The  Commission  is  proposing  rule 
and  form  amendments  that  would:  (1) 
Permit  a  fund  to  include  a  summary 
portfolio  schedule  in  its  reports  to 
shareholders,  provided  that  the 
complete  portfolio  schedule  is  filed 
with  the  Commission  semi-annually  on 
proposed  Form  N-CSR  and  is  provided 
to  shareholders  upon  request,  free  of 
charge;  (2)  exempt  money  market  funds 
from  including  a  portfolio  schedule  in 
reports  to  shareholders,  provided  that 
this  information  is  filed  with  the 
Commission  on  proposed  Form  N-CSR 
and  is  provided  to  shareholders  upon 


request,  free  of  charge;  (3)  require 
reports  to  shareholders  to  include  a 
tabular  or  graphic  presentation  of  a 
fund's  portfolio  holdings  by  identifiable 
category;  and  (4)  require  a  fund  to  file 
its  complete  portfolio  schedule  as  of  the 
end  of  its  first  and  third  fiscal  quarters 
with  the  Commission  on  new  proposed 
Form  N-Q.  Together,  these  proposals 
would  replace  a  one-size-fits-all 
approach  to  portfolio  holdings 
disclosiue,  where  all  funds  deliver  their 
full  portfolio  schedules  to  all  their 
shareholders  twice  a  year,  with  a 
"layered"  approach  that  would  make 
more  information  available  while 
permitting  funds  to  tailor  their 
shareholder  reports  to  their  particiUar 
circumstances  and  investors  to  tailor  the 
amoiutt  of  information  they  receive  to 
meet  their  particular  needs.^-'  This 
"layered"  approach  is  intended  to  result 
in  the  availability  of  enhanced  portfolio 
information  at  reduced  cost. 

1 .  Summary  Portfolio  Schedule 

We  are  proposing  to  permit  funds  to 
include  in  their  reports  to  shareholders 
a  summary  portfolio  schedule,  in  lieu  of 
a  complete  .portfolio  schedule.  The 
complete  portfolio  schedule  would, 
however,  continue  to  be  available,  free 
of  charge,  to  those  investors  who  are 
interested  in  this  more  detailed 
information.  Our  proposal  is  intended  to 
address  concerns  that  the  current 
requirement  for  a  fund  to  include  in  its 
shareholder  reports  a  schedule  that  lists 
all  investments  held  by  the  fund  results, 
in  many  cases,  in  long  lists  of  securities 
that  do  not  provide  meaningful 
information  to  most  investors,  and  in 
substantial  printing  and  mailing  costs 
that  are  borne  by  fund  investors.?^ 
Permitting  funds  to  provide  a  summary 
portfolio  schedule  iii  lieu  of  a  complete 
portfolio  schedule  in  required  reports  to 
shareholders  could  streamline  these 
reports  and  help  investors  to  focus  on  a 
fund's  principal  holdings,  and  thereby 


better  evaluate  the  fund's  risk  profile 
and  investment  strategy- 

Our  proposed  amendments  to 
Regulation  S-X  would  permit  a  fund  to 
include  in  its  reports  to  shareholders  a 
summary  portfolio  schedule,  Schedule 
VI — Summary  schedule  of  investments 
in  securities  of  unaffiliated  issuers,  in 
lieu  of  the  full  schedule  contained  in 
Schedule  I — Investments  in  securities  of 
unaffiliated  issuers.^^  The  proposed 
summary  portfolio  schedule  would 
include — in  order  of  descending  value — 
each  of  the  fund's  50  largest  holdings  in 
unaffiliated  issuers  and  each  investment 
that  exceeds  one  percent  of  the  fund's 
net  asset  value.  For  purposes  of 
determining  whether  the  value  of  a 
security  exceeds  one  percent  of  net  asset 
value,  a  fund  would  be  required  to 
aggregate  and  treat  as  a  single  issue  all 
securities  of  any  one  issuer.  However, 
each  issue  would  be  required  to  be 
listed  separately  in  the  schedule, 
whether  or  not  issued  by  a  single  issuer. 
Restricted  securities  could  not  be  ' 

combined  with  unrestricted  securities  of 
the  same  issuer.  ^'^  All  securities  not 
separately  listed  in  the  summary 
schedule  would  be  required  to  be  listed 
in  a  category  labeled  "Other 
Seciuities."  -'  Funds  would  continue  to 
be  required  to  include  in  their  reports  to 
shareholders  the  other  schedules 
currently  required  by  Regulation  S-X.-" 

,We  are  recommending  that  the 
summary  portfolio  schedule  include  the 
fund's  50  largest  holdings  and  each 
investment  that  exceeds  o"ne  percent  of 
net  assets,  because  we  believe  that  this 
would  result  in  inclusion  of  the  most 
significant  portfolio  holdings 
information  in  sharehplder  reports.*^ 


22  Division  of  Investment  Management,  SEC, 
Report  on  Mutual  Fund  Fees  and  Expenses  (Dec. 
2000). 


"  Cf.  Disclosure  in  Management's  Discussion  and 
Analysis  About  Off-Balance  Sheet  Arrangements, 
Contractual  Obligations  and  Contingent  Liabilities 
and  Commitments,  Securities  Act  Release  No.  8144 
(Nov.  4.  2002)  |67  FR  68054,  68063  (Nov.  8.  2002)1 
(separate  disclosure  required  in  Management's 
Discussion  and  Analysis  CMD&A")  with  respect  to 
off-balance  sheet  arrangements  would  layer  the 
MD&A,  which  would  enable  investors  with  varying 
levels  of  interest  and  financial  acumen  to  easily 
obtain  desired  information);  Chairman  Harvey  L. 
Pitt.  SEC,  Remarks  before  the  Investment  Company 
Institute,  2002  General  Membership  Meeting  (May 
24,  2002)  (producing  and  disclosing  financial 
information  in  layers  benefits  investors  by  yielding 
clear  and  concise  financial  statements  that  allow 
readers  to  explore  whatever  layer  of  detail  they 
wish). 

^*  See  text  accompanying  note  10,  supra. 


"■Schedule  I  of  Regulation  S-X  (17  CFR  210.12- 
12);  proposed  Schedule  VI  of  Regulation  S-X  (17 
CFR  210.12-12C);  proposed  rule  6-10(cK2)  of 
Regulation  S-X  (17  CFR  210.6-10(c)(2));  proposed 
Instruction  1  tt)  hem  21(b)(1)  and  Instruction  to 
Item  21(c)(1)  of  Form  N-lA;  proposed  Instructions 
4.a.,  5.a.,  andV  to  Item  23  of  Form  N-2;  proposed 
Instructions  4.(i).  5.(i),  and  7  to  Item  27(a)  of  Form 
N-3. 

*»  Proposed  Note  1  to  Schedule  VI. 

2'  Proposed  Note  2  to  Schedule  VI. 

2»  In  addition  to  Schedule  l—Inslnlments  in 
securities  of  unaffiliated  issuers.  Article  6-10(c)  of 
Regulation  S-X  (17  CFR  210.6-10(c))  requires  the 
following  schedules  to  be  filed:  Schedule  11^ 
Investments-other  than  securities  [\7  CFR  210.12- 
13);  Schedule  III — Investments  in  and  ad\-ances  to 
affiliates{\7  CFR  210.12-14);  Schedule  IV— 
Investments-securities  sold  short  (17  CFR  210.12- 
12 A);  and  Schedule  V — Open  option  contracts 
HriHen  (17  CFR  210.12-12B). 

29  C/.  The  American  Institute  of  Certified  Public 
Accountants  CAICPA ')  Audit  and  Accounting 
Guide,  Audits  of  Investment  Cxjmpanies  section 
7.10  (Dec.  2000)  (requiring  funds  to  dis<:lose  each 
investment  whose  fair  value  constitutes  more  than 
one  percent  of  net  assets,  all  -nvestments  in  any  one 
issuer  whos^  fair  values  aggregate  more  than  one 
percent  of  net  assets,  and  the  fifty  largest 
investments).  ^ 
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However,  we  note  that  if  hinds  were 
.required  to  disclose  a  somewhat  higher 
number  of  securities,  such  as  150,  this 
could  result  in  a  significant  majority  of 
funds  including  their  complete 
schedules  in  their  shareholder  reports, 
while  still  allowing  the  minority  of 
funds  with  lengthy  portfolio  schedules 
to  limit  their  portfolio  disclosure  to  two 
or  three  printed  pages.  We  estimate  that 
as  of  October  2002,  almost  75%  of  all 
funds  had  portfolio  holdings  exceeding 
50  securities,  but  only  25%  of  all  funds 
had  portfolio  holdings  exceeding  150 
securities,  and  fewer  than  10%  of  all 
funds  had  portfolio  holdings  exceeding 
350  securities. '" 

The  format  of  oiu  proposed  summary 
portfolio  schedule  wx)uld  be  similar  to 
that  of  the  complete  schedule  of 
investments  in  unaffiliated  issuers 
currently  contained  in  reports  to 
shareholders.  Thus,  with  respect  to  each 
issue  required  to  be  listed,  the  schedule 
would  show  (1)  the  name  of  the  issuer 
and  title  of  the  issue;  (2)  the  balance 
held  at  the  close  of  the  period  (i.e.,  the 
number  of  shares  or  the  principal 
amount  of  bonds  and  notes);  and  (3)  the 
value  of  each  item  at  the  close  of  the 
period. 31  Unlike  the  complete  schedule, 
however,  the  summary  schedule  would 
also  show  the  percentage  value  of  the 
issue  compared  to  net  assets.  '^  The 
summary  schedule  would  also  show  the 
total  value  of  all  investments  in 
securities  of  unaffiliated  issuers.^-' 

Because  the  proposed  summary 
portfolio  schedule  would  require 
investments  to  be  listed  in  order  of 
descending  value,  the  requirement  in 
the  complete  portfolio  schedule  that 
investments  be  listed  separately  by  type 
[e.g.,  common  shares,  preferred  shares, 
bonds  and  notes,  time  deposits,  and  put 
and  call  options  purchased)  would  be 
inapplicable.^''  However,  the 4)roposals 
would  require  each  type  of  instrument 
to  be  identified  by  an  appropriate 
symbol  or  footnote.^''  As  with  the 
current  requirements  for  disclosure  of 
the  complete  portfolio  schedule,  the 
sununary  schedule  would  require  funds 
to  identify  by  appropriate  symbols  each 
issue  of  securities  that  is  non-income 
producing,  each  issue  of  securities  held 
in  connection  with  open  put  or  call 
option  contracts  or  loans  for  short  sales. 


and  each  issue  of  restricted  securities. ^^^ 
Short-term  debt  instruments  of  the  same 
issuer  (with  disclosure  indicating  the 
range  of  interest  rates  and  maturity 
dates),  and  fully  collateralized 
repurchase  agreements  (with  footnote 
disclosure  indicating  the  range  of  dates 
of  the  repurchase  agreements,  the  total 
purchase  price  of  the  securities,  the  total 
amount  to  be  received  upon  repurchase, 
the  range  of  repurchase  dates,  and  a 
description  of  the  securities  subject  to 
the  repurchase  agreements)  would  be 
required  to  be  aggregated  and  treated  as 
a  single  issue.^''  As  in  the  ciurent 
complete  schedule,  a  fund  also  would 
be  required  to  state  in  a  footnote  to  the 
summary  schedule  the  following 
amounts  based  on  cost  for  Federed 
income  tax  purposes:  (i)  Aggregate  gross 
unrealized  appreciation  for  all  securities 
in  which  there  is  an  excess  of  value  over 
tax  cost;  (ii)  aggregate  gross  unrealized 
depreciation  for  all  securities  in  which 
there  is  an  excess  of  tax  cost  over  value; 
(iii)  net  unrealized  appreciation  and 
depreciation;  and  (iv)  the  aggregate  cost 
of  securities  for  Federal  income  tax 
purposes. 38 

To  ensure  that  shareholders  have 
continued  access  to  a  complete  schedule 
of  the  fund's  portfolio  holdings,  any 
fund  that  uses  a  summary  portfolio 
schedule  would  be  required  to  file  its 
complete  portfolio  schedule  with  the 
Commission  on  proposed  Form  N-CSR, 
which  would  be  available  on  the 
Commission's  Electronic  Data 
Gathering,  Analysis,  and  Retrieval 
System  ("EDGAR").^«  In  addition,  any 
fund  that  uses  a  summary  portfolio 
schedule  would  be  required  to  send  its 
complete  schedule  of  investments  in 
securities  of  unaffiliated  issuers  to 
shareholders  upon  request  within  three 
business  days  of  receipt  of  the  request, 
by  first-class  mail  or  other  means 
designed  to  ensure  equally  prompt 
delivery,  and  to  disclose  in  its  reports  to 
shareholders  that  this  complete 
portfolio  schedule  is  available  (i) 
without  charge,  upon  request,  by  calling 
a  specified  toll-free  (or  collect) 
telephone  number;  (ii)  on  the  fund's 


'"This  estimate  is  based  on  the  Commission 
staffs  analysis  of  data  from  the  Momingstar 
Principia  Plus  database  (Nov.  2002)  (data  as  of  Oct. 
2002). 

^'  Columns  A.  B.  and  C  of  proposed  Schedule  VI 
of  Regulation  S-X. 

^^  Column  D  of  proposed  Schedule  VI. 

^^  Proposed  Note  4  to  proposed  Schedule  VI. 

">  Note  2  to  Schedule  I  (17  CFR  210.12-12). 

'^  Proposed  Note  2  to  proposed  Schedule  VI. 


^o  Proposed  Notes  3,  5  and  6  to  proposed 
Schedule  VI;  Notes  5,  6,  and  7  to  Schedule  I  (17 
CFR  210.12-12). 

"  Proposed  Note  2  lo  proposed  Schedule  VI. 

■"•  Proposed  Note  7  to  proposed  Schedule  VI:  note 
8  to  Schedule  I  (17  CFR  210.12-12). 

^^  Proposed  Item  7  of  proposed  Form  N — CSR. 
Funds  that  include  the  complete  portfolio  schedule 
in  their  shareholder  reports  would  also  file  this 
schedule  on  Form  N-CSR.  as  part  of  the 
shareholder  report.  This  schedule  must  be  audited, 
except  in  the  case  of  a  report  on  Form  N — CSR  as 
of  the  end  of  a  fiscal  half-year.  Proposed  Instruction 
to  Item  7  of  proposed  Form  N-CSR. 


Web  site,  if  applicable;  and  (iii)  on  the 
Commission's  Web  site.^" 

We  believe  that  permitting  the  use  of 
a  summary  portfolio  holdings  schedule 
potentially  could  enable  funds  to 
provide  more  meaningful  information  in 
their  annjial  and  semi-Euinual  reports  to 
shareholders,  and  encourage  investors 
to  focus  on  a  fund's  most  significant 
holdings  in  evaluating  its  risk  profile 
and  investment  strategy.  In  addition,  the 
costs  of  printing  and  mailing  of 
shareholder  reports  should  be  reduced. 
At  the  same  time,  the  proposals  would 
require  that  the  fund's  complete 
portfolio  schedule  continue  to  be 
readily  available,  without  charge,  to 
shareholders  who  are  interested  in  this 
information,  and  that  the  fund  provide 
disclosure  in  its  reports  to  shareholders 
of  how  this  information  may  be 
obtained.  This  "layered"  disclosure 
approach  is  intended  to  enable-investors 
with  varying  degrees  of  interest  in  a 
fund's  portfolio  holdings  to  easily 
obtain  the  desired  level  of  information 
about  the  fund.  Thus,  the  proposals 
attempt  to  strike  a  balance  that  would 
result  in  maximum  availability  of 
information  in  a  useful  format  and  at 
minimum  cost. 

We  request  comment  on  our  proposal 
to  permit  funds  to  deliver  a  summary 
portfolio  schedule  in  their  reports  to 


^"Proposed  Instruction  1  to  Item  21(b)(1)  and 
proposed  Instruction  to  Item  21(c)(1)  of  Form  N-IA: 
proposed  Instruction  7  to  Item  23  of  Form  N-2; 
proposed  Instruction  7  to  Item  27(a)  of  Form  N-3. 

A  fund  may  incorporate  its  financial  statements 
by  reference  into  its  registration  statement.  A  fund 
that  includes  a  summary  portfolio  schedule  in  its 
reports  to  shareholders,  and  that  chooses  to 
incorporate  its  financial  statements  in  its  Statement 
of  Additional  Information  ("SAl")  by  reference, 
would  be  expected  to  incorporate  by  reference  its 
full  portfolio  schedule  from  Form  N-CSR,  along 
with  the  other  financial  statements  and  supporting 
schedules  in  its  annual  report  to  shareholders.  See 
General  Instruction  D.l.(c)  to  Form  N-lA 
(permitting  incorporation  by  reference  into  the  SAI 
generally);  proposed  General  Instruction  F  to  Form 
N-2  (permitting  incorporation  by  reference  of 
information  from  Form  N-CSR  in  response  to  Item 
23  ("Financial  Statements"));  proposed  General 
Instruction  G  to  Form  N-3  (permitting 
incorporation  by  reference  of  information  from 
Form  N-CSR  in  response  to  Item  27  ("Financial 
Statements")).  Such  a  fund  would  be  required  to 
deliver  the  full  portfolio  schedule  from  Form  N- 
CSR,  as  well  as  the  shareholder  report,  upon  a 
shareholder  request  for  the  SAI.  See  Instruction  to 
Item  10(a)(2)(iii)  of  Form  N-lA  (requiring  any 
information  incorporated  by  reference  into  th^  SAI 
to  be  delivered  with  the  SAI  unless  the  information 
has  been  previously  delivered  in  a  shareholder 
report  and  the  fund  states  that  the -shareholder 
report  is  available,  without  charge,  upon  request): 
General  Instruction  F  to  Form  N-2  (requiring  any 
information  incorporated  by  reference  into  the  SAI 
to  be  delivered  with  the  SAI  unless  the  person  to 
whom  the  SAI  is  sent  or  given  holds  securities  of 
the  fund  and  otherwise  has  received  copies  of  the 
material,  and  fund  states  that  the  material  is 
available,  without  charge,  upon  request):  General 
Instruction  G  to  Form  N-3  (same). 
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shareholders  and  specifically  on  the 
following  issues. 

•  Are  the  proposals  to  require  funds 
^o  disclose  their  50  largest  holdings  and 
holdings  accounting  for  one  percent 
(and  greater)  of  net  assets  appropriate? 
Should  a  smaller  or  larger  number  of 
holdings  (e.g.,  25, 100,  150,  etc.)  or  a 
higher  or  lower  percentage  threshold 

e.g.,  0.5%,  2%,  etc.)  be  used? 

As  proposed,  securities  disclosed  in 
e  summary  schedule  would  be 
identified  in  order  of  descending  value 
(largest  holding  to  smallest).  Should  we 
fadopt  a  different  approach  (e.g.,  listing 
portfolio  securities  by  identifiable 
fcategory)? 

•  Should  we  require  that  a  fund  have 
la  minimum  number  of  seciuities  to 
lutilize  a  siunmary  portfolio  schedule 
{e.g.,  150  or  250  securities)?  If  so,  should 
we  select  a  number  that  is  intended  to 
ensure  that  the  majority  of  funds 
continue  to  include  their  complete 
schedules  of  portfolio  holdings? 

•  Should  we  allow  the  use  of  a 
summary  portfolio  schedule  with 
jTespect  to  other  investments  in  addition 
ito  investments  in  securities  of 
unaffiliated  issuers  [e.g.,  investments  in 
securities  sold  short,  open  option 
contracts  written,  investments  other 
than  securities,  and  investments  in  and 
advances  to  affiliates)?^'  If  so,  what 
modifications  to  the  proposed  summary 
portfolio  schedule  would  be  necessary? 

•  As  proposed,  the  siunmary  portfolio 
schedule  would  require  short-term  debt 
instruments  of  the  same  issuer,  and 

I  fully  collateralized  repurchase 
agreements,  to  be  aggregated  and  treated 
as  a  single  issue.  Should  aggregation  be 
optional  or  mandatory?  If  fully 
collateralized  repurchase  agreements  are 
permitted  or  required  to  be  aggregated, 
what  information  about  aggregate 
repiuchase  agreements  of  a  fund  should 
be  required  in  the  summary  schedule? 

•  Are  there  any  modifications  in  the 
format  of  the  proposed  summary 
portfolio  schedule  that  would  be 
appropriate,  such  as  eliminating  or 
revising  the  requirements  to  indicate  by 
appropriate  symbols  non-income 
producing  securities  and  restricted 
securities? 

•  Should  we  exempt  index  funds 
from  the  requirement  to  include  their 
portfolio  holdings  in  their  reports  to 
shareholders,  as  long  as  the  holdings  are 
filed  with  the  Commission  and  made 
available  to  investors  upon  request  and 
free  of  charge,  on  the  pounds  that 


delivery  of  this  information  to  all 
shareholders  is  uimecessary  as  long  as 
an  index  fund  trdcks  its  designated 
index?  If  so,  how  should  we  determine 
whether  a  fund  tracks  a  designated 
index  sufficiently  closely  to  qualify  for 
this  exemption? 

•  Should  we  require  a  shareholder 
report  covering  more  than  one  fund  to 
use  the  same  type  of  portfolio  schedule 
(summary  or  complete)  for  all  funds 
included  in  the  report? 

•  Is  Form  N-CSR  the  appropriate 
location  for  funds  that  include  a 
summary  portfolio  schedide  in  their 
shareholder  reports  to  disclose  their 
complete  portfolio  schedules?  We  have 
proposed,  but  not  yet  adopted,  Form 
N-CSR  to  implement  the  certification 
requirement  of  section  302  of  the 
Sarbanes-Oxley  Act  of  2002.'*2  If  we 
ultimately  do  not  adopt  Form  N-CSR  to 
implement  the  Sarbanes-Oxley  Act, 
should  we  nevertheless  adopt  Form 
N-CSR  as  a  vehicle  for  a  fund  to 
disclose  its  complete  portfolio  holdings 
schedule?  If  not,  how  should  a  fund  file 
its  complete  portfolio  holdings  schedule 
with  the  Commission? 

•  Should  a  fund  that  uses  a  summary 
portfoUo  schedule  be  permitted  to 
provide  its  complete  portfolio  schedule 
to  investors  exclusively  through  posting 
this  information  on  its  Web  site? 

2.  Exemption  of  Money  Market  Funds 
From  Portfolio  Schedule  Requirements 
in  Shareholder  Reports 

We  are  proposing  to  permit  money 
market  funds  to  omit  Schedule  I,  the 
schedule  of  investments  in  securities  of 
unaffiliated  issuers,  from  their  reports  to 
shareholders,  provided  that  they  make 
this  schedule  available  to  shareholders 
upon  request  and  free  of  charge,  and 
disclose  the  availability  of  the  schedule 
in  their  reports  to  shareholders.*^ 
Currently,  money  market  funds,  like 
other  funds,  are  required  to  include 
their  portfolio  schedules  in  the 
shareholder  reports  that  are  delivered  to 
all  investors.  The  investments  of  money 
market  funds  are,  however, 
circumscribed  by  the  credit  quality, 
matxuity,  and  portfolio  diversification 
requirements  of  rule  2a-7  under  the 
Investment  Company  Act.'*'*  Portfolio 
holdings  schedides  of  money  market 
funds  typically  contain  a  list  of  short- 
term  government  and  corporate  debt 
securities  that  may  not  assist  the  average 
investor  in  evaluating  the  money  market 


fund,  or  in  distinguishing  one  money 
market  fund  from  another.  Moreover, 
investors  generally  treat  money  market 
funds  as  cash  investments,  and  therefore 
may  be  less  interested  in  the 
composition  of  money  market  fund 
portfolios  than  other  types  of  funds. 

Our  proposals  would  require  money 
market  funds  to  file  their  complete 
portfolio  holdings  schedules  semi- 
annually with  the  Commission  on 
proposed  Form  N-CSR,  however,  so  that 
complete  information  about  their 
portfolios  would  remain  available  to 
interested  investors.*^  We  also  are 
proposing  to  require  any  money  market 
fund  that  does  not  include  its  complete 
portfolio  schedule  in  its  reports  to 
shareholders  to  disclose  in  its 
shareholder  reports  that  its  complete 
schedule  of  investments  in  unaffiliated 
issuers  is  available  (i)  without  charge, 
upon  request,  by  calling  a  specified  toll- 
free  (or  collect)  telephone  number;  (ii) 
on  the  fund's  Web  site,  if  applicable; 
and  (iii)  on  the  Commission's  Web  site 
at  http://www.sec.gov.*''  The  proposals 
also  would  require  a  money  market  fund 
to  send  its  complete  schedule  of 
investments  in  securities  of  imaffiliated 
issuers  within  three  business  days  of 
receipt  of  the  request,  by  first-class  mail 
or  other  means  designed  to  ensure 
equally  prompt  delivery.*^ 

We  request  comment  generally  on 
whether  money  market  funds  should  be 
permitted  to  omit  their  portfolio 
schedules  from  reports  to  shareholders 
and  specifically  on  the  following  issues. 

•  Would  the  proposed  exemption  be 
necessary  or  appropriate  if  the 
Commission  permits,  as  also  proposed, 
all  funds  to  use  siunmary  portfolio 
schedules? 

•  Is  the  information  with  respect  to  a 
money  market  fund  in  either  a  complete 
or  the  proposed  summary  portfolio 
schedule  sufficiently  important  that  it 
should  be  delivered  to  all  investors  in 
the  fund? 

•  Should  the  exemption  for  money 
market  funds  from  the  requirement  to 
include  a  portfolio  schedule  in  its 
reports  to  shareholders  apply  to  all  of 
the  required  schedules,  or  only  the 
schedule  of  investments  in  unaffiliated 
issuers?  *^ 


"Schedule  II — Investments-other  than  securities 
(17  CFR  210.12-13);  Schedule  III— Investments  in 
and  advances  to  affiliates  (17  CFR  210.12-14); 
Schedule  IV — Investments-securities  sold  short  (17 
CFR  210.12-12A);  and  Schedule  V—Open  option 
contracts  written  (17  CFR  210.12-12B). 


«  Sarbanes-Oxley  Act  of  2002.  Pub.  L.  107-204. 
116  Stat.  745(2002). 

<3 17  CFR  210.12-12.  See  Proposed  Instruction  2 
to  Item  21(b)(1)  and  proposed  Instruction  to  Item 
21(c)(1)  of  Form  N-IA;  proposed  Instruction  7(ii)  to 
Item  27(a)  of  Form  N-3. 

«'«17CFR270.2a-7. 


<*  Proposed  Item  7  of  proposed  Form  N-CSR. 

««  Proposed  Instruction  2  to  Item  21(b)(1)  and 
proposed  Instruction  to  Item  21(c)(1)  of  Form  N-IA; 
proposed  Instruction  7  to  Item  27(a)  of  Form  N-3. 

"Id. 

"  See  Schedule  II — Investments-other  than 
securities  (17  CFR  210.12-13):  Schedule  Ill- 
Investments  in  and  advances  to  affiliates  (17  CFR 
210.12-14);  Schedule  IV — /nvesf/nenfs-securifies 
sold  short  (17  CFR  210.12-12A);  and  Schedule  V— 
Open  option  contracts  written  (17  CFR  210.12-12B). 
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3.  Tabular  or  Graphic  Presentation  of 
Portfolio  Holdings 

We  also  are  proposing  to  require 
funds  to  include  in  their  annual  and 
semi-annual  reports  to  shareholders  a 
presentation  using  tables,  charts,  or 
graphs  that  depicts  a  fund's  portfolio 
holdings  by  reasonably  identifiable 
categories  {e.g.,  industry  sector, 
geographic  region,  credit  quality,  or 
maturity). •»"  This  presentation  would 
show  the  percentage  of  net  asset  value 
attributable  to  each  category.  We  believe 
that  such  a  presentation  could  illustrate, 
in  a  concise  and  user- friendly  format, 
the  allocation  of  a  fund's  investments 
across  asset  classes.  We  believe  that  this 
presentation,  coupled  with  a  summary 
portfolio  schedule,  has  the  potential  to 
effectively  convey  to  investors  key 
information  about  a  fund's  investments. 
Particularly  in  the  case  of  a  fund  with 
a  large  number  of  holdings,  the 
combination  of  a  summary  portfolio 
schedule  and  a  tabular  or  graphic  asset 
allocation  presentation  could  be 
significantly  more  useful  to  many 
investors  than  the  fund's  complete 
portfolio  schedule  standing  alone. 

Under  our  proposals,  a  fund  would 
have  the  flexibiHty  to  determine  both 
the  categories  to  be  used  [e.g.,  industry 
sector,  geographic  region,  credit  quality, 
maturity,  etc.)  and  the  format  (e.g., 
tables,  charts,  graphs,  etc.)  of  the 
presentation.  The  categories  should  be 
selected,  and  the  format  of  the 
presentation  designed,  to  provide  the 
most  useful  information  to  investors 
about  the  types  of  investments  made  by 
the  fund,  given  its  investment 
objectives.  For  example,  a  domestic 
equity  fund  could  choose  to  categorize 
its  investments  by  attributes  such  as 
industry  sector,  market  capitalization,  or 
price-earnings  ratio.  A  bond  fund  could 
choose  to  categorize  its  investments  by 
attributes  such  as  credit  quality  or 
maturity  or  government  versus  non- 
government seciuities.so  Permitting  a 
fund  to  determine  the  most  useful 
means  of  presenting  this  portfolio 
information  would  allow  each  fund  to 
tailor  the  presentation  in  a  manner  that 
is  appropriate  to  its  holdings.  Further, 
over  time,  this^  flexible  approach  could 


■•8  Proposed  Item  21(d)(2)  of  Form  N-IA; 
proposed  Instruction  6.a  to  Item  23  of  Form  N-2; 
proposed  Instruction  6(1)  to  Item  27(a)  of  Form  N- 
3. 

'"Credit  quality  would  be  required  to  be  the 
ratings  grade  assigned  by  a  nationally  recognized 
statistical  rating  organization  ("NRSRO").  as  that 
terra  is  used  in  paragraphs  (c)(2)(vi)(E),  (F),  and  (H) 
of  Rule  15c3-l  under  the  Exchange  Act  (17  CFR 
240.15c3-l(c)(2)(vi)(E).  (F),  and  (H)l.  The  fund 
could  use  ratings  of  only  one  NRSRO.  Proposed 
Item  21(d)(2)  of  Form  N-IA;  proposed  Instruction 
6.a  to  Item  23  of  Form  N-2;  proposed  Instruction 
6(i)  to  Item  27(a)  of  Form  N-3. 


enable  both  funds  and  the  Commission 
to  determine  whether  certain  types  of 
presentations  are  more  effective  for 
different  types  of  funds. 

We  request  comment  generally  on  the 
appropriateness  of  the  proposed  tabular 
or  graphic  presentation  of  fund 
holdings. 

•  Would  the  proposed  presentation 
be  useful  to  shareholders?  Should  such 
a  presentation  be  required  or  optional? 

•  Are  there  any  particular  types  of 
funds  (e.g.,  money  market  funds  or 
index  funds)  that  should  be  exempt 
from  the  requirement  to  provide  the 
tabular  or  graphic  presentation  of  fund 
holdings?  On  what  basis  should  such 
categories  of  funds  be  exempted? 

•  Are  there  any  alternative 
presentations  that  should  be  required 
for  certain  types  of  funds?  For  example, 
should  an  index  fimd  by  required  to 
show  the  extent  to  which  it  tracks  the 
designated  index  ("tracking  error")? 

•  Would  a  tabular  or  graphic 
presentation  be  useful  for  a  fund  with  a 
small  niunber  of  holdings  or  should 
funds  with,  e.g.,  less  than  25  or  50  or 
100  securities  (or  some  other  number) 
be  exempt  from  this  requirement? 

•  Should  a  fund  that  includes  its  full 
portfolio  schedule,  rather  than  a 
summary  portfolio  schedule,  in  its 
shareholder  reports  be  exempt  from  the 
tabular  or  graphic  presentation 
requirement  since  the  full  portfolio 
schedule  requires  classification  of 
securities  according  to  type  of  business 
or  type  of  instrument?  ^^  Is  the  tabular 
or  graphic  presentation  necessary  in  a 
shareholder  report  that  contains  a 
summary  portfolio  schedule,  where  the 
holdings  would  be  listed  in  order  of 
descending  value,  with  percentage  of 
net  assets  identified? 

•  What  alternative  presentations 
should  we  permit  funds  to  use  to 
illustrate  the  percentage  and  categories 
of  securities  they  hold? 

•  Should  we  mandate  the  format  of 
presentation? 

•  Should  we  mandate  identifiable 
categories  of  holdings  for  any  or  all 
types  of  funds  (e.g.,  bond  funds — credit 
quality  or  maturity;  international 
funds — region,  etc.)? 

4.  Quarterly  Filing  of  Complete  Portfolio 
Schedule 

We  propose  to  require  funds  to  file 
their  complete  portfolio  holdings 
schedules  with  the  Commission  on  a 
quarterly  basis,  rather  than  semi- 
annually as  currently  required.  As 
described  above,  funds  would  be 
required  to  file  their  complete  portfolio 


schedules  for  the  second  and  fourth 
fiscal  quarters  on  proposed  Form  N- 
CSR.S2  In  addition,  funds  would  be 
required  to  file  their  portfolio  schedules 
for  the  first  and  third  fiscal  quarters  on 
new  Form  N-Q  under  the  Investment 
Company  Acf ,  within  60  days  of  the  end 
of  the  quarter. ''^  Form  N-Q  would 
require  funds  to  file  the  same  schedules 
of  investments  that  are  currently 
required  in  annual  and  semi-annual 
reports  to  shareholders.  These  schedules 
could  be  unaudited. 5'*  Form  N-Q  would 
be  a  reporting  form  required  under  the 
Investment  Company  Act  only,  unlike 
proposed  Form  N-CSR,  which  is  a 
combined  Exchange  Act  and  Investment 
Company  Act  form.^^  Form  N-Q  would 
be  required  to  be  signed  by  the  fund, 
and  on  behalf  of  the  fund  by  its 
principal  financial  officer  or  officers. ^^ 

Our  proposals  are  intended  to  provide 
greater  transparency  of  fund  portfolio 
holdings,  without  imposing  significant 
costs  on  funds  and,  ultimately,  their 
shareholders.  The  proposals  would 
enable  interested  investors,  through 
more  frequent  access  to  portfolio 
information,  to  monitor  whether,  and 
how,  a  fund  is  complying  with  its  stated 
investment  objective.  Given  the 
significant  interest  in  more  frequent 
portfolio  information  that  has  been 
expressed  in  rulemaking  petitions  to  the 
Commission  by  investors  groups  and 
others,^^  we  believe  that  it  is 
appropriate  to  propose  more  frequent 
portfolio  reporting  by  funds  for  public 
comment  at  this  time.  We  note, 
however,  that  the  proposals  would  only 
require  the  filing  of  a  fund's  portfolio 
schedule  on  Form  N-Q  with  the 
Commission  on  EDGAR  and  not  actual 
delivery  of  that  information  to 
shareholders.  A  fund  would  be  required 
to  include  in  its  annual  and  semi-aiuiual 


^'  Note  2  to  Schedule  I — Investments  in  securities 
of  unaffiliated  issuers  (17  CFR  210.12-12). 


^^  Proposed  Item  7  of  proposed  Form  N-CSR.  See 
note  supra  and  accompanying  text.  ^ 

■■^ Proposed  Form  N-Q;  proposed  rule  30bl-4 
under  the  Investment  Company  Act.  Small  business 
investment  companies  ("SBICs")  registered  with  the 
Commission  on  Form  N-5  would  not  be  required 
to  file  Form  N-Q.  General  Instruction  A  to  proposed 
Form  N-Q.  Although  they  are  management 
investment  companies,  SBICs  are  not  currently 
required  to  deliver  reports  to  shareholders 
containing  financial  statements,  and  hence  are  not 
required  to  deliver  schedules  of  investments  to  their 
shareholders. 

^^  See  Proposed  Item  1  of  proposed  Form  Q; 
Schedule  I — Investments  in  securities  of 
unaffiliated  issuers  (17  CFR  210.12-12);  Schedule 
II — Investments-other  than  securities  (17  CFR 
210.12-13);  Schedule  III— Investments  in  and 
advances  to  affiliates  (17  CFR  210.12-14);  Schedule 
IV — Investments-securities  sold  short  (17  CFR 
210. 12-1 2 A);  and  Schedule  V — Open  option 
contracts  written  (17  CFR  210.12-128). 

55  See  Investment  Company  Act  Release  No. 
25723,  supra  note  2  (proposed  form  N-CSR). 

50  General  Instruction  F.2.(a)  to  Form  N-Q. 

5'  See  supra  note  12. 
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reports  to  shareholders  a  statement  that: 
(i)  The  hind  files  its  complete  schedule 
of  portfolio  holdings  with  the 
Commission  for  the  first  and  third 
quarters  of  each  fiscal  year  on  Form  N- 
Q;  (ii)  the  fund's  Forms  N-Q  are 
available  on  the  Commission's  Web  site 
at  http://www.sec.gov;  (iii)  the  fund's 
Forms  N-Q  may  be  reviewed  and 
copied  at  the  Commission's  Public 
Reference  Room,  and  how  information 
on  the  operation  of  the  Public  Reference 
Room  may  be  obtained;  eind  (iv)  if  the 
fund  makes  the  information  on  Form  N- 
Q  available  to  shareholders  on  its  Web 
site  or  upon  request,  a  description  of 
how  the  information  may  be  obtained 
from  the  fund.5^  This  proposal  is 
intended  to  strike  an  appropriate 
balance  between  investors'  interest  in 
more  frequent  portfolio  information  and 
the  costs  associated  with  disclosing  and 
making  that  information  available  to 
investors,  which  are  ultimately  borne  by 
investors. 

We  are  cognizant  of  concerns  raised 
by  some  members  of  the  fund  industry 
that  mandating  more  frequent  portfolio 
disclosure  would  harm  fund 
shareholders  by  expanding  the 
opportunities  for  professional  traders  to 
exploit  this  information  by  engaging  in 
predatory  trading  practices,  such  as 
trading  ahead  of  funds,  often  called 
"front-running."  ^9  They  assert  that 
more  frequent  portfolio  disclosure 
would  facilitate  the  ability  of  outside 
investors  to  "free  ride"  on  a  mutual 
fund's  investment  strategies,  by 
obtaining  for  free  the  benefits  of  fund 
research  and  investment  strategies  that 
are  paid  for  by  fund  shareholders."" 

At  this  time,  we  are  not  persuaded 
that  these  concerns  are  significant 
enough  to  prevent  oin  proposal  from 
being  put  forward  for  public  comment. 
We  have  endeavored  to  address  those 
concerns  by  proposing  a  60-day  delay 
for  the  filing  of  the  required  additional 
quarterly  disclosine.  We  believe  that  a 
60-day  filing  delay  would  limit  the 


5«  Proposed  Item  21(d)(3)  of  Form  N-IA; 
proposed  Instruction  6.b.  to  Item  23  of  Form  N-2; 
proposed  Instruction  6.(ii)  to  Item  27(a)  of  Form  N- 

'     53 See  Letter  from  Craig  S.  Tyle,  General  Counsel. 
ICI,  to  Paul  F.  Roye,  Director,  Division  of 
Investment  Management.  SEC  (July  17,  2001), 
available  at  http://www.ici.org/ 
port  holdings  com. html:  Russ  Wermers,  The 
Potential  Effects  of  More  Frequent  Portfolio 
Disclosure  on  Mutual  Fund  Performance,  ICI 
Perspective  (June  2001),  available  at  http:// 
www.ici.org/pdf/pert)7-03.pdf.  (increasing  the 
frequency  of  portfolio  holdings  disclosure  may 
increase  the  likelihood  of  predatory  trading 
practices,  such  as  "firont-running").  These  materials 
are  available  for  inspection  and  copying  in  File  No. 
S7-51-02  in  the  Commission's  public  reference 
room. 

,    ,      60  W. 


ability  of  professional  traders  to  engage 
in  these  harmful  trading  practices.  In 
this  regard,  we  note  that  a  significant 
majority  of  funds  already  make  their  full 
portfolio  schedules  publicly  available  at 
least  quarterly,  apparently  without 
concern  about  predatory  trading 
practices.'^' 

We  also  note  that  currently,  fund 
managers  and  other  institutional 
investment  managers  exercising 
investment  discretion  over  $100  million 
or  more  in  certain  equity  securities  must 
disclose  information  about  portfolios 
that  they  manage  on  Form  1 3F  within 
45  days  of  the  end  of  each  quarter.*'^ 
Reports  on  Form  13F  disclose  a  fund 
manager's  aggregate  holdings  in  each 
security  required  to  be  reported;  the 
holdings  of  each  individual  mutual  fiuid 
or  other  account  over  which  an 
investment  manager  has  discretion  are 
not  broken  out  separately."^  To  the 
extent  that  required  quarterly  disclosure 
about  a  fund's  portfolio  investments 
raises  concerns  about  predatory  trading 
practices,  these  concerns  are  not  new, 
since  fund  portfolio  holdings  have  been 
disclosed  on  Form  13F,  aggregated  by 
investment  manager,  since  1979."'' 


■^i  See  Scott  Cooley.  Tell  Investors  What  They 
Own,  Momingstar  Online.'Feb.  6.  2002  (more  than 
70%  of  funds  currently  provide  monthly  or 
quarterly  portfolio  disclosure  to  Momingstar).  Sep 
also  Tom  Lauricella  and  Aaron  Lucchetti,  To 
Industry,  Silence  is  Golden — Mutual  Funds 
Embrace  Disclosure  Rules — As  Long  as  it  Doesn  't 
Involve  Them.  Wall  Street  Journal  Europe,  Aug.  1. 
2002,  at  Ml  (roughly  200  fund  firms  and  17  of  the 
top  20  largest  funds  provide  quarterly  or  monthly 
holdings  updates  to  investors);  Survey  of  Fund 
Groups'  Portfolio  Disclosure  Policies  Summary  of 
Results,  Investment  Company  Institute  (2001), 
available  at  http://virww.ici.org/ 
port  holdings_appdxa.html. 

62  See  Section  13(f)  of  the  Exchange  Act  (15 
U.S.C.  78m(f));  Rule  13f-l  under  the  Exchange  Act 
(17  CFR  240.13f-l).  Securities  required  to  be 
reported  on  Form  13F  include,  among  other 
securities,  all  exchange-traded  or  NASDAQ-quoted 
securities.  Rule  13f-l  under  the  Exchange  Act  (17 
CFR  240.13f-l);  Section  13(d)(1)  of  the  Exchange 
Act  (15  U.S.C.  78m(d)(l)).  Congress  enacted  Section 
13(f)  in  order  to  create  a  central  depository  of 
historical  and  current  data  about  the  investment 
activities  of  institutional  investment  managers  that 
would  be  available  to  individuals,  federal  and  state 
regulators,  and  other  institutional  investment 
managers.  Report  of  Senate  Comm.  on  Banking, 
Housing  and  Urban  Affairs.  S.  Rep.  No.  75,  94th 
Cong.,  1st  Sess.  85  (1975).  The  dissemination  of  this 
data  was  intended  to  increase  confidence  among  all 
investors  in  the  integrity  of  the  securities  markets. 
Id.  at  82. 

63  See  Special  Instruction  12  to  Form  13F  (17  CFR 
249.325). 

6*  Institutional  investment  managers  may  request 
confidential  treatment  of  information  in  filings  on 
Form  13F  pursuant  to  Section  1 3(f)(3)  of  the 
Exchange  Act  (15  U.S.C.  78m(f)(3)),  on  the  basis. 
'  among  others,  that  the  information  would  reveal  an 
investment  manager's  ongoing  program  of 
acquisition  or  disposition.  See  Report  of  Senate 
Comm.  on  Banking,  Housing  and  Urban  Affairs,  S. 
Rep.  No.  75,  94th  Cong..  1st  Sess.  87  (1975) 
(describing  intended  exemption).  An  application  for 


We  request  comment  generally  on 
whether  more  frequent  portfolio 
holdings  disclosure  should  be  required 
and  specifically  on  the  following  issues. 

•  With  regard  to  the  proposed  Form 
N-Q  filing  requirement,  we  request 
public  comment  on  feasible  alternatives 
that  minimize  the  reporting  burdens  on 
registered  management  investment 
companies.  In  addition,  we  request 
comment  on  the  utility  to  investors  of 
the  reports  to  the  Conunission  in 
relation  to  the  costs  to  registered 
management  investment  companies  of 
providing  those  reports. 

•  Are  there  less  Durdensome 
alternatives  than  requiring  quarterly 
disclosure  of  a  fund's  full  portfolio 
schedule  of  investments,  as  proposed? 

•  What,  if  any,  additional  costs  would 
funds  incur  as  a  result  of  filing  their 
complete  portfolio  holdings  schedules 
with  the  Commission  via  EDGAR  on  a 
quarterly  basis  with  a  60-day  delajn? 

•  How  frequently  should  funds  be 
required  to  disclose  information  about 
their  portfolios?  Monthly,  quarterly, 
semi-annually,  or  some  other  frequency? 
In  addressing  this  question,  conunenters 
should  address  both  the  benefits  to 
investors  from  more  frequent  disclosure 
and  the  detriments  to  funds,  and  their 
shareholders,  from  predatory  trading 
practices  that  could  accompany  more 
frequent  disclosure. 

•  Would  a  60-day  delay  sufficienUy 
discourage  or  impair  the  ability  of  third 
parties  to  "front-rim"  and  "free  ride"  or 
should  the  period  be  longer,  e.g.,  75 
days  or  90  days?  Would  a  30-  or  45-day 
or  some  other  delay  sufficiently 
discourage  or  impair  the  ability  of  third 
parties  to  engage  in  predatory  trading 
practices?  Is  there  any  evidence  that  the 
current  quarterly  disclosure  required  by 
Form  1 3F  either  facilitates  or  does  not 
facilitate  predatory  trading  practices, 
such  as  "front -running?" 

•  Shareholder  reports  are  currently 
required  to  be  filed  with  the 
Commission  within  70  days  of  the  end 
of  each  semi-annual  reporting  period; 
reports  on  Form  13F  are  required  to  be 
filed  within  45  days  of  the  end  of  each 
quarter;  and  proposed  Form  N-Q  would 


confidential  treatment  on  this  basis  must,  among 
other  requirements:  (a)  describe  the  investment 
strategy  being  followed  with  respect  to  the  relevant 
securities  holdings:  (b)  explain  why  public 
disclosure  of  the  securities  would,  in  fact,  be  likely 
to  reveal  the  investment  strategy;  (c)  demonstrate 
that  such  revelation  of  an  investment  strategy 
would  be  premature,  and  indicate  whether  the 
manager  was  engaged  in  a  program  of  acquisition 
or  disposition  of  the  security  both  at  the  end  of  the 
quarter  and  at  the  time  of  the  filing;  and  (d) 
demonstrate  that  failure  to  grant  the  request  for 
confidential  treatment  would  be  likely  to  cause 
substantial  harm  to  the  manager's  competitive 
position.  Instructions  for  Confidential  Treatment 
Requests.  Form  13F  (17  CFR  249.325). 
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be  required  to  be  filed  within  60  days 
of  each  semi-annual  reporting  period. 
Should  the  filing  periods  for  these  three 
forms  be  identical?  If  so,  what  period  is 
appropriate,  30  days,  45  days,  60  days, 
70  days,  or  some  other  period?  Are 
concerns  about  predatory  trading 
practices  more  or  less  significant  in  the 
context  of  disclosure  about  aggregate 
holdings  in  equity  securities  managed 
by  an  institutional  investment  manager 
(Form  13F],  as  opposed  to  disclosure  of 
the  securities  in  each  fund  (proposed 
Form  N-Cy? 

•  If  we  extended  the  time  period  for 
filing  Form  13F  to,  for  example,  60  days, 
would  there  continue  to  be  a  need  for 
institutional  investment  managers  to  be 
able  to  request  confidential  treatment  of 
filings  on  Form  13F  on  the  basis  of  a 
manager's  ongoing  investment  strategy? 
Are  there  other  changes  that  should  be 
made  to  Form  13F,  such  as,  for  example, 
modifying  the  $100  million  filing 
threshold? 

•  Would  quarterly  disclosure  of 
portfolio  holdings  deter  portfolio 
manipulation,  such  as  "window 
dressing"  and  "portfolio  pumping?"  Are 
there  additional  ways  to  inhibit  or  curb 
these  practices?  For  example,  should  we 
require  the  proposed  summarj'  portfolio 
schedule  and/or  the  complete  portfolio 
schedule  to  identify  securities  acquired 
within  a  designated  number  of  days 
before  the  end  of  the  reporting  period 
(e.g.,  20  days,  10  days,  5  days,  2  days)? 

•  Should  Form  N-Q  require 
disclosure  of  less  than  a  fund's  complete 
portfolio  schedule  (e.g.,  information 
comparable  to  that  permitted  in  the 
proposed  summary  portfolio  schedule, 
top  25  holdings,  top  10  holdings,  etc.)? 

•  As  proposed.  Form  N-Q  would 
require  quarterly  disclosure  of  all  of  the 
schedules  of  investments  required  for 
funds  by  Regulation  S-X.  Should  any  of 
this  information  be  deleted  from  Form 
N-Q?  Is  there  additional  information 
that  should  be  required  on  Form  N-Q? 

•  As  proposed.  Form  N-Q  would  be 
filed  under  the  Investment  Company 
Act  only.  Should  Form  N-Q  also  be  a 
reporting  form  under  sections  13(a)  and 
15(d)  of  the  Exchange  Act,  subject  to 
certification  under  section  302  of  the 
Sarbanes-Oxley  Act  of  2002? 

•  As  proposed.  Form  N-Q  would  be 
required  to  be  signed  by  the  fund,  and 
on  behalf  of  the  fund  by  its  principal 
financial  officer  or  officers.  Are  the 
principal  financial  officer(s)  the 
appropriate  persons  to  be  required  to 
sign  proposed  Form  N-Q?  Should  the 
chief  executive  officer(s)  sign  proposed 
Form  N-Q? 


B.  Disclosure  of  Fund  Expenses 

We  are  proposing  to  require  mutual 
funds  to  disclose  in  their  reports  to 
shareholders  fund  expenses  borne  by 
shareholders  during  the  reporting 
period.  Fund  shareholder  reports  would 
be  required  to  include:  (1)  The  cost  in 
dollars  associated  with  an  investment  of 
$10,000,  based  on  the  fund's  actual 
expenses  and  return  for  the  period;  and 
(2)  the  cost  in  dollars,  associated  with 
an  investment  of  $10,000,  based  on  the 
fund's  actual  expenses  for  the  period 
and  an  assumed  return  of  5  percent  per 
year.^^  The  first  figure  is  intended  to 
permit  investors  to  estimate  the  actual 
costs,  in  dollars,  that  they  bore  over  the 
reporting  period.  The  second  figure  is 
intended  to  provide  investors  with  a 
basis  for  comparing  the  level  of  ciurent 
period  expenses  at  different  funds. 
Together,  the  two  expense  figures  in  the 
proposed  example  are  designed  to 
increase  investor  understanding  of  the 
fees  that  they  pay  on  an  ongoing  basis 
for  investing  in  a  fund. 

The  proposed  disclosure  in 
shareholder  reports  would  supplement 
the  fee  disclosure  required  in  the 
mutual  fund  prospectus.  Funds  are 
currently  required  to  include  in  their 
prospectuses  a  fee  table  that  includes,  as 
a  percentage  of  fund  assets,  all  fees  and 
charges  associated  with  a  mutual  fund 
investment.^^  The  fee  table  reflects  both 
(1)  charges  paid  directly  by  a 
shareholder  out  of  his  or  her 
investment,  such  as  front-  and  back-end 
sales  loads,  and  (2)  recurring  charges 
deducted  from  fund  assets,  such  as 
management  and  12b-l  fees.'^''  The  fee 
table  is  accompanied  by  a  numerical 
example  that  illustrates  the  aggregate 
expenses  that  an  investor  could  expect 
to  pay  over  time  on  a  $10,000 
investment  if  he  or  she  received  a  5 
percent  aimual  return  and  remained  in 
the  fund  for  1-,  3-,  5-,  and  10-year 
periods. 

The  numbers  that  we  are  proposing  be 
disclosed  in  mutual  fund  shareholder 
reports  are  intended  to  provide 
information  to  investors  about  actual 
current  period  expenses.  This  disclosure 
would  respond  to  concerns  that  have 
been  raised  regarding  the  degree  to 
which  investors  understand  the  nature 
and  effect  of  these  ongoing  fees.*^"  While 
some  have  advocated  that  this 
information  should  be  provided  on  an 
individualized  basis  in  shareholder 
account  statements,  oiu-  proposals  are 
intended  to  strike  an  appropriate 


balance  between  investors'  need  for  this 
information  and  the  costs  and  burdens 
that  would  be  associated  with  providing 
this  information  on  an  individualized 
basis. 

The  methodology  for  calculation  of 
the  proposed  fee  disclosiue  would  be 
similar  to  that  required  for  the  expense 
example  in  the  fee  table  of  the  mutual 
fund  prospectus,  with  modifications  to 
reflect  the  fact  that  the  example  in 
shareholder  reports  is  intended  to 
reflect  actual  historical  expenses  borne 
by  an  investor,  rather  than  hypothetical 
futute  expenses.  In  determining  its 
actual  operating  expenses  diuing  the 
reporting  period,  a  fund  would  be 
required  to  include  all  expenses  that  are 
deducted  from  its  assets  or  charged  to 
all  shareholder  accounts,  including 
management  fees,  distribution  (12b-l) 
fees,  and  other  expenses.**^  The  example 
would  not  reflect  any  exchange  fees, 
redemption  fees,  or  sales  charges 
(loads).^" 

Our  proposal  would  require  a  fund  to 
use  its  actual  operating  expenses  (after 
expense  reimbursement  or  fee  waiVer 
arrangements  that  reduced  expenses)  for 
the  reporting  period  in  calculating  the 
example. '^'  Expenses  that  would  be 
deducted  from  the  fund's  assets  for  the 
purposes  of  the  required  example  would 
be  the  amounts  shown  as  expenses  in 
the  fund's  statement  of  operations. ^^  If 
there  were  any  increases  or  decreases  in 
fund  operating  expenses  that  occiu-red 
during  the  reporting  period  (or  that 
occurred  or  would  be  expected  to  occiu 
during  the  current  fiscal  year)  that 
would  have  materially  affected  the 
information  in  the  example  had  those 
changes  been  in  place  throughout  the 
reporting  period,  the  fund  would  be 


■"^  Proposed  Item  21(d)(1)  of  Form  N-IA. 
»<'Item3ofFormN-lA. 

*"  See  discussion  in  5>ection  1,  "Disclosure  of 
Fund  Expenses,"  supra. 


''''  Proposed  Instructions  2(a)(i)  and  2(d)  to  Item 
21(d)(1)  of  Form  N-IA.  "Other  expenses"  would 
include  extraordinary  expenses  as  determined 
under  generally  accepted  accounting  principles  [see 
Accounting  Principles  Board  Opinion  No.  30).  If 
extraordinary  expenses  were  incurred  that 
materially  affected  a  fund's  "other  expenses,"  the 
fund  would  be  permitted  to  disclose  in  a  footnote 
to  the  required  example  what  "actual  operating 
expenses"  would  have  been  had  the  extraordinary 
expenses  not  been  included.  See  proposed 
Instruction  2(a)(ii)  to  Item  21(d)(t)  of  Form  N-IA. 
If  the  fund  is  a  feeder  fund  it  would  be  required 
to  reflect  the  aggregate  expenses  of  the  feeder  fund 
and  master  fund,  and  to  state  in  a  footnote  to  the 
example  that  the  example  reflects  the  expenses  of 
both  the  feeder  and  master  fund.  Proposed 
Instruction  l(c)(i)  to  Item  21(d)(1)  of  Form  N-lA. 
If  the  report  covers  more  than  one  class  of  multiple 
class  fund  or  more  than  one  feeder  fund  that  invests 
in  the  same  master  fund,  a  separate  example  would 
be  required  for  each  class  or  feeder  fund.  Proposed 
Instruction  l(c)(ii)  to  Item  21(d)(1)  of  Form  N-IA. 

™Proposed  Instructiofl  2(a)(i)  to  Item  21(d)(1)  of 
Form  N-IA. 

''  Proposed  Instruction  2(c)(i)  to  Item  21(d)(1)  of 
Form  N-IA. 

'2  Proposed  Instruction  2(a)(i)  to  Item  21(d)(1)  of 
Form  N-IA. 
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required  to  restate  in  a  footnote  to  the 
example  the  expense  information  using 
the  current  fees  as  if  they  had  been  in 
effect  throughout  the  entire  reporting 

Kriod.^^  Account  fees  that  are  collected 
more  than  one  fund  would  be 
required  to  be  allocated  among  the 
funds  in  proportion  to  the  relative 
average  net  assets. ^'»  The  example 
would  assume  the  reinvestment  of  all 
dividends  and  distributions.^^ 

The  proposed  numerical  expense 
disclosure  would  be  accompanied  by  a 
prescribed  narrative  explanation.  ^'^  The 
narrative  would  explain  that  mutual 
funds  charge  both  transaction  costs  and 
ongoing  costs  and  that  the  example  is 
intended  to  help  a  shareholder 
understand  his  or  her  ongoing  costs  and 
to  compare  these  costs  with  the  ongoing 
costs  of  investing  in  other  mutual  funds. 
The  narrative  also  would  explain  the 
assumptions  used  in  the  example,  note 
that  the  example  does  not  reflect  any 
transactional  costs,  and  caution  that  the 
example  is  useful  in  comparing  ongoing 
costs  but  not  total  costs  of  different 
funds.  A  fund  would  be  permitted  to 
modify  the  narrative  explanation  if  the 
narrative  contained  comparable 
information  to  that  prescribed,  and  a 
fund  could  eliminate  any  part  of  the 
narrative  that  is  inapplicable.'"''  For 
example,  a  fund  that  did  not  charge 
loads  could  omit  the  statement  that  the 
example  does  not  reflect  loads. 

As  an  alternative  to  our  proposed 
approach,  we  considered  the 
recommendation  of  the  GAO  Report  that 
the  Commission  require  mutual  funds  to 
provide  each  investor  with  an  exact 
dollar  figure  for  expenses  paid  in  each 
quarterly  account  statement  that  the 
investor  receives.''"  The  GAO  Report's 
alternative  would  have  the  benefit  of 
providing  cost  disclosure  tailored  to 
each  investor.  However,  we  have 
concerns  about  the  cost  and  logistical 
complexity  that  this  requirement  might 
entail.''^  Mutual  fund  expenses  are 


"  See  proposed  Instruction  2(c)(ii)  to  Item 
21(d)(1)  of  Form  N-IA.  A  change  in  actual 
operating  expenses  would  not  include  a  decrease  in 
operating  expenses  as  a  percentage  of  assets  due  to 
economies  of  scale  or  breakpoints  in  a  fee 
arrangement  resulting  from  an  increase  in  the 
fund's  assets.  _ 

'<  Proposed  Instruction  2(d)  to  Item  21(d)(1)  of 
Form  N-IA. 

"Proposed  Instruction  2(b)  to  Item  21(d)(1)  of 
Form  N-IA. 

'B  Proposed  Item  21(d)(1)  and  proposed 
Instruction  1(b)  to  item  21(d)(1)  of  Form  N-IA. 

"Id. 

'«  See  GAO  Report,  supra  note  19. 

'"  See  Letter  from  Colette  D.  Kimbrough,  Chair,     • 
Investment  Committee,  Securities  Industry 
Association,  to  Paul  F.  Roye,  Director,  Division  of 
Investment  Management,  SEC  (Dec.  7,  2000);  Letter 
from  Paul  G.  Haaga,  |r..  Executive  Vice  President, 
Capital  Research,  to  The  Honorable  Arthur  Levitt, 


charged  against  fund  assets  and  are  not 
currently  accounted  for  on  an 
individual  account  basis.  Moreover,  in 
many  cases  fund  shares  are  held  by 
broker-dealers,  financial  advisers,  and 
other  third-party  financial 
intermediaries,  which  must  prepare 
accurate  and  timely  customer  account 
statements  by  integrating  data  supplied 
by  many  unrelated  fund  groups,  hi 
addition  to  the  systems  changes 
necessary  for  the  fund  itself,  these 
financial  intermediaries  would  need  to 
implement  new  systems  in  order  to 
calculate  and  report  personalized 
expense  information  for  each  fund  held 
in  an  account  each  quarter.  Because  we 
believe  that  the  costs  of  requiring  this 
expense  disclosure  in  quarterly  account 
statements  may  outweigh  the  benefits, 
we  determined  that  it  would  be  more 
appropriate  to  propose  including 
additional  expense  information  in 
shareholder  reports."" 

We  request  comment  generally  on  our 
proposal  to  require  mutual  funds  to 
include  in  reports  to  shareholders  the 
dollar  cost  associated  with  a  $10,000 
investment  and  specifically  on  the 
following  issues. 

•  Is  the  disclosure  of  actual  costs  paid 
over  the  current  period  useful  to 
investors?  If  so,  is  there  a  better 
approach  to  providing  this  disclosure 
than  that  proposed? 

•  Are  there  better  vehicles  than 
annual  and  semi-annual  reports  to 
shareholders  in  which  to  include 
additional  disclosure  about  fund 
expenses?  In  particular,  would  requiring 
disclosure  of  the  actual  costs  paid  by  an 
individuEil  investor  in  his  or  her  account 
statements  be  preferable?  If  so,  what 
benefits  would  individualized  cost 
disclosure  in  account  statements 
provide  to  investors  that  disclosure  in 
shareholder  reports  of  the  fees  paid  on 
an  initial  $10,000  investment  would 
not? 

•  What  would  be  the  costs  of 
requiring  expense  disclosure  in 


Jr.,  Chairman,  SEC  (Oct.  27,  2000);  Letter  from  John 
J.  Brennan,  Chairman  and  Chief  Executive  Officer, 
Vanguard,  to  The  Honorable  Arthur  Levitt,  Jr., 
Chairman,  SEC  (Oct.  13,  2000);  Letter  from  David 
S.  Pottruck,  President  and  Co-CEO,  The  Charles 
Schwab  Corporation,  to  The  Honorable  Arthur 
Levitt,  Jr.,  Chairman,  SEC  (Sept.  7,  2000).  The 
letters  are  available  for  inspection  and  copying  in 
File  No.  S7-51-02  in  the  Commission's  public 
reference  room. 

80  The  GAO  Report  estimated  that  the  costs  of 
personalized  disclosure  in  account  statements 
"might  be  a  few  dollars  or  less  per  investor"  in  one- 
time and  annual  costs.  GAO  Report,  supra  note  19, 
at  97.  As  of  year-end  2001.  there  were 
approximately  248  million  shareholder  accounts 
invested  in  funds.  Investment  Company  Institute. 
Mutual  Fund  Fact  Book  63  (42nd  ed.  2002).  At  a 
cost  of  $1  per  shareholder  account,  this  would  be 
a  cost  of  approximately  S248  million. 


quarterly  account  statements,  compared 
to  the  costs  of  the  proposed  expense 
disclosure  requirement  in  shareholder 
reports?  How  would  these  costs  be 
different  for  funds  sold  through  and 
held  by  third-party  intermediaries,  such 
as  broker-dealers?  Would  there  be  any 
ways  to  reduce  these  costs? 

•  Does  the  proposed  example  provide 
useful  information  as  to  current  period 
costs?  Does  the  first  number  required  in 
the  example,  shovdng  the  cost  in  dollars 
associated  with  a  $10,000  investment 
that  earned  the  fund's  actual  return  for 
the  period  and  incurred  the  fund's 
actual  expenses,  appropriately  convey 
to  investors  the  actual  fees  that  they 
have  paid?  Will  investors  understand 
how  to  estimate  their  own  actual  costs 
by  using  this  number  and  the  average 
assets  they  invested  in  the  fund  over  the 
reporting  period? 

•  Does  the  second  required  number, 
showing  the  cost  in  dollars  associated 
with  a  $10,000  investment  that  earned 

a  standardized  5%  return  for  the  period, 
provide  an  appropriate  means  for 
investors  to  compare  the  ongoing  costs 
of  different  funds?  Would  the  fact  that 
this  number  does  not  reflect  certain 
costs  (e.g.,  exchange  fees,  sales  charges 
(loads),  redemption  fees)  cause 
shareholders  to  draw  inappropriate 
conclusions  about  the  relative  costs  of 
various  funds?  For  example,  would  the 
proposed  requirement  to  show  the 
ongoing  cost  in  dollars  using  a 
standardized  retimi  present  funds  with 
a  front-end  load  in  an  unduly  favorable 
light  as  compared  to  funds  that  impose 
distribution  costs  through  asset-based 
12b-l  fees?  Is  it  useful  to  investors  to 
compare  ciuTent  period  costs,  as 
opposed  to  total  costs  of  fund  ^. 

ownership?  If  so,  how  sholild  this 
number  be  presented  and  explained  so 
that  investors  will  understand  that  it 
does  not  reflect  total  costs? 

•  Will  our  proposed  disclosure  lead 
to  better  cost  comparisons  among  funds 
and  between  funds  and  other 
investment  vehicles?  How  would  our 
proposed  disclosure  affect  the  cost 
competition  among  mutual  funds  and 
between  mutual  funds  and  other  savings 
and  investment  vehicles,  such  as  bank 
certificates  of  deposit?  Will  mutual  fund 
investors  understand  that  the  ongoing 
costs  shown  have  already  been 
deducted  from  returns  shown  by  a 
hind?  8' 


»'  See  Instruction  3  to  Item  21(b)(1);  Instruction 
5  to  Item  21(b)(2):  and  Instruction  5  to  Item  21(b)(3) 
of  Form  N-IA  (calculation  of  average  annual  total 
return  requires  deduction  of  all  recurring  fees);  Rule 
482(e)(3)(i)  and  (e)(4)(i)  under  the  Securities  Act  (17 
CFR  230.482(e))  (requiring  calculation  of  average 
annual  total  return  in  a  performance  advertisement 

Continued 
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•  Will  the  proposed  computation 
methodology  help  us  to  achieve  the 
objective  of  permitting  investors  to 
estimate  the  actual  costs,  in  dollars,  that 
they  bore  over  the  reporting  period  and 
also  provide  them  with  a  basis  for 
comparing  the  level  of  current  period 
expenses  at  different  funds?  What,  if 
any,  modifications  to  the  proposed 
computation  methodology  are 
appropriate? 

C.  Management's  Discussion  of  Fund 
Performance  C'MDFP") 

We  are  proposing  to  require  that 
MDFP,  which  is  currently  required  for 
all  mutual  funds  other  than  money 
market  funds,  be  included  in  annual 
reports  to  shareholders. "^  Currently,  a 
mutual  fund  is  required  to  include 
MDFP  in  its  prospectus  unless  the 
information  is  included  in  the  fund's 
latest  annual  report  to  shareholders.^ ' 
At  the  time  we  adopted  MDFP,  our 
authority  to  directly  require  information 
in  annual  reports  was  circumscribed."" 
Mutual  funds,  however,  typically 
include  MDFP  in  their  annual  reports, 
and  we  believe  that  requiring  MDFP  to 
be  included  in  the  annual  report  would 
aid  investors  in  assessing  the  fund's 
performance  over  the  prior  year,  and 
would  fit  naturally  with  other 
"backward  looking"  information 
contained  in  the  annual  report,  such  as 


by  a  mutual  fund  to  be  based  on  methodsKif 
computation  prescribed  in  Form  N-IA). 

"-Proposed  Item  21(b)(7)  of  Form  N-IA. 

"  Item  5  of  Form  N-1  A.  A  fund  that  includes 
MDFP  in  its  annual  report  must  disclose  in  its 
prospectus  that  its  annual  report  contains  a 
discussion  of  the  market  conditions  and  investment 
strategies  that  significantly  affected  the  fund's 
performance  during  its  last  fiscal  year  and  that  this 
discussion  will  be  made  available  upon  request  and 
without  charge.  Item  1(b)(1)  of  Form  N-IA  Because 
we  are  proposing  lo  require  MDFP  in  a  fund's 
annual  report,  we  are  proposing  to  amend 
Instruction  5  to  Item  1(b)(1)  to  require  all  funds 
except  money  market  funds,  which  are  not  required 
to  provide  MDFP,  to  include  this  disclosure. 

""  See  15  U.S.C.  80a-29(d)  (1988)  (permitting  the 
Commission  to  require  that  investment  companies 
transmit  to  shareholders,  at  least  semi-annually, 
reports  containing  the  following  information  and 
financial  statements;  (1)  A  balance  sheet 
accompanied  by  a  statement  of  the  aggregate  value 
of  investments;  (2)  a  list  showing  the  amount  and 
value  of  securities  owned;  (3)  a  statement  of 
income;  (4)  a  statement  of  surplus;  (5)  a  statement 
of  aggregate  remuneration  paid  by  the  company 
during  the  period  to  officers,  directors,  and  certain 
affiliated  persons;  and  (6)  a  statement  of  the 
aggregate  dollar  amounts  of  purchase  and  sales  of 
investment  securities,  other  than  government 
securities,  made  during  the  period  covered  by  the 
report);  Investment  Companv  Act  Release  No.  19382 
(Apr.  6.  1993)  (58  FR  19050.19052  (Apr.  12.  1993)) 
(permitting  a  fund  to  include  MDFP  in  its 
prospectus  or  annual  report  to  shareholders,  but 
requiring  a  fund  that  placed  MDFP  in  an  annual 
report  to  disclose  in  its  prospectus  that  its  annual 
report  contained  additional  performance 
information  that  would  be  made  available  upon 
request  and  without  charge). 


the  fund's  financial  statements.  We  now 
have  broad  authority  to  prescribe  the 
content  of  shareholder  reports,  and  we 
propose  to  require  MDFP  in  annual 
reports  to  shareholders."^ 

We  wish  to  remind  funds  of  their 
obligation  to  use  MDFP  to  provide  a 
complete  and  acciu^te  discussion  of  the 
factors  that  affected  fund  performance 
over  the  past  year.  In  its  integrated 
reviews  of  mutual  fund  prospectuses 
and  shareholder  reports,  the  staff  has 
identified  instances  where  MDFP  has 
provided  insufficient  substantive 
discussion  of  the  factors  that  affected 
the  fund's  performance  during  the  most 
recent  fiscal  year.**^  The  Commission 
has  asked  the  staff,  in  its  review  of  a 
fund's  disclosure  documents,  to 
continue  to  focus  on  areas  where  funds' 
MDFP  disclosure  has  been  deficient.  We 
expect  that  our  proposed  revisions  to 
shareholder  reports,  coupled  with 
improved  MDFP  disclosure  by  funds, 
should  enhance  the  usefulness  of 
shareholder  reports  and  result  in 
improved  disclosure  by  funds  about 
their  operations. 

We  request  comment  generally  on  our 
proposal  to  require  mutual  funds  to 
include  MDFP  in  their  annual  reports  to 
shareholders. 

•  Should  we  require  MDFP  in  annual 
reports  to  shareholders? 

•  Are  there  changes  that  we  should 
make  to  the  contpnt  of  MDFP? 

D.  Compliance  Date 

If  we  adopt  the  proposed 
amendments,  we  Ivould  expect  to 
require  all  fund  reports  to  shareholders 
filed  for  periods  ending  on  or  after  the 
effective  date  of  the  amendments  to 
comply  with  the  proposed  amendments. 
In  addition,  we  would  expect  to  require 
funds  to  file  quarterly  reports  on  Form 
N-Q  with  respect  to  any  fiscal  quarter 
ending  on  or  after  the  effective  date.  The 
Commission  requests  comment  on  these 
proposed  compliance  dates. 


"■•The  National  Securities  Markets  Improvement 
Act  of  1996  ("NSMIA")  added  Section  30(f)  to  the 
Investment  Company  Act,  authorizing  the 
Commission  to  require  that  reports  to  shareholders 
include  information  that  "the  Commission  deems 
necessary  or  appropriate  in  the  public  interest  or  for 
the  protection  of  investors."  National  Securities 
Markets  Improvement  Act  of  1996.  Pub.  L.  104-290, 
207.  110  Stat.  3416  (Oct.  11.  1996);  15  U.S.C.  80a- 
29(0. 

*■'  See  In  the  Matter  of  Davis  Selected  Advisers- 
NY,  Inc..  Investment  Advisers  Act  Release  No.  2055 
(Sept.  4.  2002)  (fund  violated  Section  34(b)  of  the 
Investment  Company  Act  (15  U.S.C.  80a-34(b))  by 
failing  to  disclose  the  material  impact  that 
investments  in  initial  public  offerings  had  on  its 
performance  during  its  previous  fiscal  year  in  its 
MDFP);  Tom  Lauricella  and  Aaron  Lucchetti, 
What's  Your  Fund  Doing?  Some  Managers  Don't 
Say,  The  Wall  Street  Journal,  Oct.  7.  2002.  at  R23 
(describing  inadequate  discussions  in  funds' 
MDFP). 


ni.  General  Request  for  Comments 

The  Commission  requests  comment 
on  the  amendments  proposed  in  this 
release,  whether  any  further  changes  to 
our  rules  or  forms  are  necessary  or 
appropriate  to  implement  the  objectives 
of  our  proposed  amendments,  aiid  on 
other  matters  that  might  have  an  effect 
on  the  proposals  contained  in  this 
release. 

IV.  Paperwork  Reduction  Act 

Certain  provisions  of  the  proposed 
amendments  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  [44  U.S.C.  3501,  et  seq.), 
and  the  Commission  is  submitting  the 
proposed  collections  of  information  to 
the  Office  of  Management  and  Budget 
("OMB")  for  review  in  accordance  with 
44  U.S.C.  3507(d)  and  5  CFR  1320.11. 
The  titles  for  the  collections  of 
information  are:  (1)  "Form  N-1  A  under 
the  Investment  Company  Act  of  1940 
and  Securities  Act  of  1933,  Registration 
Statement  of  Open-End  Management 
Investment  Companies";  (2)  "Form  N- 
2 — Registration  Statement  of  Closed-End 
Management  Investment  Companies"; 

(3)  "Form  N-3— Registration  Statement 
of  Separate  Accounts  Organized  as 
Management  Investment  Companies"; 

(4)  "Form.N-CSR— Certified 
Shareholder  Report  of  Registered 
Management  Investment  Companies"; 

(5)  "Rule  30e-l  under  the  Investment 
Company  Act  of  1940,  Reports  to 
Stockholders  of  Management 
Companies";  and  (6)  "Form  N-Q — 
Quarterly  Schedule  of  Portfolio 
Holdings  of  Registered  Management 
Investment  Company."  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Form  N-IA  (OMB  Control  No.  3235- 
0307),  Form  N-2  (OMB  Control  No. 
3235-0026),  and  Form  N-3  (OMB 
Control  No.  3235-0316)  were  adopted 
pursuant  to  Section  8(a)  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-8)  and  Section  5  of  the  Securities 
Act  (15  U.S.C.  77e).  We  issued  a  release 
proposing  Form  N-CSR  on  August  30, 
2002  (67  FR  57298  (Sept.  9,  2002)), 
pursuant  to  Section  30  of  the  Investment 
Company  Act  (15  U.S.C.  80a-8)  and 
Sections  13  and  15(d)  of  the  Exchange 
Act  (15  U.S.C.  78m  and  78o(d)).  We 
proposed  amendments  to  Form  N-CSR 
on  September  20,  2002  (Investment 
Company  Act  Release  No.  25739)  (67  FR 
60828  (Sept.  26,  2002));  October  22, 
2002  (Investment  Company  Act  Release 
No.  25775)  (67  FR  66208  (Oct.  30, 
2002));  December  2,  2002  (Investment 
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Company  Act  Release  No.  25838);  and 
December  10,  2002  (Investment 
Company  Act  Release  No.  25845).  Rule 
30e-l  (OMB  Control  No.  3235-0025) 
was  promulgated  under  section  30(e)  of 
the  Investment  Company  Act  (15  U.S.C. 
80a-29(e)).  New  Form  N-Q  is  being 
proposed  under  Section  30  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-29(e)). 

We  are  proposing  a  new  rule  and 
form,  and  rule  and  form  amendments, 
that  are  intended  to  improve  the 
periodic  disclosure  provided  by 
registered  management  investment 
companies  ("funds")  to  their  investors 
about  fund  investments,  costs,  and 
performance.  The  proposed 
amendments  would: 

•  Permit  a  fund  to  include  a  summary 
portfolio  schedule  in  its  reports  to 
shareholders,  and  exempt  a  money 
market  fund  from  the  requirement  to 
include  a  portfolio  schedule  of 
investments  in  securities  of  unaffiliated 
issuers  in  its  reports  to  shareholders, 
provided  that  the  complete  portfolio 
schedule  is  filed  with  the  Commission 
on  proposed  Form  N-CSR  semi- 
annually and  is  provided  to 
shareholders  upon  request,  free  of 
charge; 

•  Require  reports  to  shareholders  by 
funds  to  include  a  tabular  or  graphic 
presentation  of  a  fund's  portfolio 
holdings  by  identifiable  categories; 

•  Require  a  fund  to  file  its  complete 
portfolio  schedule  as  of  the  end  of  its 
first  and  third  fiscal  quarters  with  the 
Commission  on  new  proposed  Form  N- 

Q; 

•  Require  open-end  management 
investment  companies  ("mutual  funds") 
to  disclose  fund  expenses  borne  by 
shareholders  during  the  reporting 
period  in  reports  to  shareholders;  and 

•  Require  a  mutual  fund  to  include 
Management's  Discussion  of  Fimd 
Performance  in  its  annual  report  to 
shareholders. 

These  proposed  amendments  are 
intended  to  significantly  improve  the 
periodic  disclosure  that  fund  investors 
receive,  particularly  with  respect  to 
portfolio  holdings  and  expenses,  while 
reducing  the  costs  of  producing  and 
delivering  funds'  annual  and  semi- 
annual reports  to  shareholders. 

Form  N-IA 

Form  N-lA  contains  collection  of 
information  requirements.  The  likely 
respondents  to  this  information 
collection  are  open-end  funds 
registering  with  the  Conunission  on 
Form  N-lA.  CompUance  with  the 
disclosure  requirements  of  Form  N-1 A 
is  mandatory.  Responses  to  the 


disclosure  requirements  are  not 
confidential. 

We  estimate  that  the  proposed 
amendments  to  Form  N-1  A  would  have 
no  impact  on  the  hour  burden  for  filing 
registration  statements  on  Form  N-lA. 
The  amendments  to  Form  N-1  A  relate 
solely  to  the  contents  of  shareholder 
reports  for  funds  registered  on  Form  N- 
lA,  and  the  additional  burden  hours 
imposed  by  these  amendments  are 
reflected  in  the  collection  of  information 
requirements  for  shareholder  reports 
required  by  rule  30e-l  imder  the 
Investment  Company  Act. 

FonnN-2 

Form  N-2  contains  collection  of 
information  requirements.  The  likely 
respondents  to  this  information 
collection  are  closed-end  funds 
registering  with  the  Conunission  on 
Form  N-2.  Compliance  with  the 
disclosure  requirements  of  Form  N-2  is 
mandatory.  Responses  to  the  disclosiu« 
requirements  are  not  confidential. 

We  estimate  that  the  proposed 
amendments  to  Form  N-2  would  have 
no  impact  on  the  hoiu-  burden  for  filing 
registration  statements  on  Form  N-2. 
The  amendments  to  Form  N-2  relate 
solely  to  the  contents  of  shareholder 
reports  for  funds  registered  on  Form  N- 

2,  and  the  additional  burden  hours 
imposed  by  these  amendments  are 
reflected  in  the  collection  of  information 
requirements  for  shareholder  reports 
required  by  rule  30e-l  under  the 
Investment  Company  Act. 

Form  N-3 

Form  N-3,  including  the  proposed 
amendments,  contains  collection  of 
information  requirements.  The  likely 
respondents  to  this  information 
collection  are  separate  accounts, 
organized  as  management  investment 
companies  and  offering  variable 
annuities,  registering  with  the 
Commission  on  Form  N-3.  Compliance 
with  the  disclosure  requirements  of 
Form  N-3  is  mandatory.  Responses  to 
the  disclosiue  requirements  are  not 
confidential. 

We  estimate  that  the  proposed 
amendments  to  Form  N-3  would  have 
no  impact  on  the  hoiu  burden  for  filing 
registration  statements  on  Form  N-3. 
The  amendments  to  Form  N-3  relate 
solely  to  the  contents  of  shareholder 
reports  for  funds  registered  on  Form  N- 

3,  and  the  additional  burden  hours 
imposed  by  these  amendments  are 
reflected  in  the  collection  of  information 
requirements  for  shareholder  reports 
required  by  rule  30e-l  under  the 
Investment  Company  Act. 


Form  N-CSR 

Proposed  Form  N-CSR,  including  the 
proposed  amendments,  contains 
collection  of  information  requirements. 
The  respondents  to  this  information 
collection  would  be  management 
investment  companies  subject  to  rule 
30e-l  under  the  Investment  Company 
Act  of  1940  registering  with  the 
Commission  on  Form  N-lA,  N-2,  or  N- 
3.  Compliance  with  the  disclosure 
requirements  of  Form  N-<;SR  is 
proposed  to  be  mandatory.  Responses  to 
the  disclosure  requirements  are  not 
confidential. 

We  previously  estimated  that  the 
weighted  average  hour  burden  for 
preparing  a  proposed  Form  N-CSR 
would  be  16.38  hours  per  filing.  We  also 
estimated  that  3,700  funds  would  file 
Form  N-CSR  on  a  semi-annual  basis  for 
a  total  of  7,400  filings.  Thus,  we 
estimated  that  the  total  annual  hour 
burden  for  the  preparation  and  filing  of 
Form  N-CSR  would  be  121,195  hours.«7 
We  estimate  that  the  3,700  funds  filing 
reports  on  Form  N-CSR  include  9,850 
portfolios,  including  9,100  portfolios  of 
mutual  funds  registered  on  Form  N-lA. 
630  closed-end  funds  registered  on 
Form  N-2,  and  120  sub-accounts  of 
managed  separate  accounts  registered 
on  Form  N-3.^8 

The  proposed  amendments  would 
require  a  hind  that  has  used  a  summary 
portfolio  schedule  in  its  reports  to 
shareholders  in  lieu  of  including  a 
complete  schedule  of  investments  in 
securities  of  unaffiliated  issuers,  or  a 
money  market  fund  that  has  omitted  its 
schedule  of  investments  in  securities  of 
unaffiliated  issuers  from  its  reports  to 


*'  See  Certification  of  Management  Investment 
Company  Shareholder  Reports  and  Designation  of 
Certified  Shareholder  Reports  as  Exchange  Act 
Periodic  Reporting  Forms,  Investment  Company  Act 
Release  No.  25723  (Aug.  30.  2002)  (67  FR  57298 
(Sept.  9.  2002));  Disclosure  of  Proxy  Voting  Policies 
and  Proxy  Voting  Records  by  Registered 
Management  Investment  Companies.  Investment 
Company  Act  Release  No.  25739  (Sept.  20,  2002) 
(67  FR  60828  (Sept.  26,  2002));  Disclosure  Required 
by  Sections  404,  406  and  407  of  the  Sarbanes-Oxley 
Act  of  2002.  Investment  Company  Act  Release  No. 
25775  (October  22,  2002)  (67  FR  66208  (Oct.  30, 
2002));  Strengthening  the  Commission's 
Requirements  Regarding  Auditor  Independence. 
Investment  Company  Act  Release  No.  25838  (Dec. 
2,  2002)  (67  FR  76780  (Dec.  13,  2002));  Rule  10b- 
18  and  Purchases  of  Ortain  Equity  Securities  by  the 
Issuer  and  Others,  Investment  Company  Act  Release 
No.  25845  (Dec.  10,  2002). 

»<'  The  estimates  of  the  number  of  mutual  fund 
portfolios  registered  on  Form  N-IA  and  the  number 
of  closed-end  funds  registered  on  Form  N-2  are 
based  on  the  Commission  staffs  analysis  of  reports 
filed  on  Form  N-SAR  in  2002.  The  estimate  of  the 
number  of  sub-accounts  of  managed  separate 
accounts  registered  on  Form  Nt-3  is  based  on  the 
staff's  analysis  of  reports  filed  on  Form  N-SAR  in 
2002,  and  the  stafTs  estimate,  based  on  its 
experience  with  Form  N-3,  of  four  sub-accounts  per 
managed  separate  account. 
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shareholders,  to  file  its  complete 
schedule  of  investments  in  securities  of 
unaffiliated  issuers  pursuant  to  Item  7  of 
Form  N-CSR.  We  estimate  that  7,195 
fund  portfolios,  including  1,000  money 
market  fund  portfolios  that  would  be 
exempt  from  including  a  portfolio 
schedule  in  their  shjireholder  reports, 
and  6,1^5  portfolios  (or  70%  of  the  fund 
portfolios  remaining)  would  take 
advantage  of  one  of  these  provisions, 
and  hence  would  be  required  to  file  a 
complete  portfolio  schedule  on  Item  7  of 
Form  N-CSR.8«  We  estimate  that  the 
requirements  of  Item  7  of  Form  N-CSR 
would  increase  the  hour  burden  for 
filing  Form  N-CSR  by  5  hours  per 
portfolio  per  filing,  or  71,950  hours 
(7,195  portfolios  x  5  hours  per  portfolio 
X  2  filings  per  year).  Thus,  if  the 
proposed  amendments  to  Form  N-CSR 
are  adopted,  the  total  aimual  hour 
biuden  for  all  funds  for  preparation  and 
filing  of  Form  N-CSR  would  be  193,145 
hours  (121,195  hours  +  71,950  hours). 
The  weighted  average  burden  per  filing 
on  Form  N-CSR  would  be  26.1  hours. 

Shareholder  Reports 

Rule  30e-l ,  including  the  proposed 
amendments  to  Forms  N-lA,  N-2,  and 
N-3,  contains  collection  of  information 
requirements. 3"  The  respondents  to  this 
collection  of  information  requirement 
are  funds  registered  on  Forms  N-lA,  N- 
2,  and  N-3.  Compliance  with  the 
disclosure  requirements  of  rule  30e-l  is 
mandatory.  Responses  to  the  disclosure 
requirements  will  not  be  kept 
confidential. 

There  are  approximately  3,700  funds 
subject  to  rule  30e-l.  We  estimate  that 
the  current  hour  burden  for  preparing 
and  filing  semi-annual  and  annual 
shareholder  reports  in  compliance  with 
rule  30e-l  is  212.5  hours  per  fund,  for 
a  total  aimual  burden  to  the  industry  of 
786,250  hours.  We  estimate  that  the 
3,700  funds  filing  annual  and  semi- 
annual shareholder  reports  pursuant  to 
rule  30e-l  include  9,850  portfolios, 
including  9,100  portfolios  of  mutual 
funds  registered  on  Form  N-lA,  630 
closed-end  funds  registered  on  Form  N- 
2,  and  120  sub-accounts  of  managed 


"''This  is  based  on  the  Commission  staffs 
estimate  that  more  than  70%  of  funds  had  more 
than  50  securities  in  their  portfolios,  according  to 
the  staffs  analysis  of  data  from  the  Morningstar 
Principia  Pro  database. 

'"The  proposed  amendments  are  to  the 
shareholder  reports  requirements  in  Forms  N-IA, 
N-2.  and  N-3.  Rule  30e-l(a)  under  the  Investment 
Company  Act  of  1940  (17  CFR  270.30e-l(a)) 
requires  funds  to  include  in  the  shareholder  reports 
the  information  that  is  required  by  the  fund's 
registration  statement  form. 


sepfuate  accounts  registered  on  Form  N- 
3.31 

We  estimate  that  there  are  1 ,000 
money  market  fund  portfolios  that 
would  take  advantage  of  the  provision 
permitting  a  money  market  fund  to  omit 
its  schedule  of  investments  in  securities 
of  unaffiliated  issuers  from  its 
shareholder  reports.  This  would 
decrease  the  hour  burden  of  complying 
with  rule  30e-l  for  these  funds  by  5 
hours  per  portfolio  per  filing,  or  10,000 
hours  (1,000  portfolios  x  5  hours  x  2 
filings  per  year). 

We  estimate  that  of  the  remaining 
8,850  portfolios  of  funds  filing 
shareholder  reports,  70%,  or  7,095 
portfolios,  would  choose  to  take 
advantage  of  the  provisions  permitting 
use  of  a  summary  portfolio  schedule. 
However,  we  estimate  that  use  of  the 
summary  portfolio  schedule  provisions 
would  have  no  net  effect  on  the  burden 
hours  of  complying  with  rule  30e-l . 
The  estimated  time  necessary  to  prepare 
a  summary  portfolio  schedule  will  be 
equivalent  to  the  time  currently 
required  to  prepare  a  complete  portfolio 
schedule,  because  a  fund  will  still  need 
to  evaluate  the  size  of  each  of  its 
investments  in  securities  of  unaffiliated 
issuers  in  order  to  prepare  the  summary 
portfolio  schedule. 

Further,  we  estimate  that  the 
proposed  requirement  to  include  a 
tabular  or  graphic  presentation  in 
shareholder  reports,  which  would  apply 
to  all  funds,  will  increase  the  estimated 
burden  hours  for  complying  with  rule 
30e-l  by  3  hours  per  portfolio  per  filing, 
or  59,100  hours  (9,850  portfolios  x  3 
hours  X  2  filings  per  year).  We  estimate 
that  the  requirement  to  disclose  in 
shareholder  reports  the  dollar  cost  of 
investing  in  the  fund  over  the  reporting 
period,  which  would  apply  only  to 
mutual  funds,  will  increase  the 
estimated  burden  hours  for  complying 
with  rule  30e-l  by  5  hours  per  portfolio 
per  filing,  or  91,000  hours  (9,100  mutual 
fund  portfolios  x  5  hours  x  2  filings  per 
year). 32  Finally,  we  estimate  that  the 
requirement  for  mutual  funds  to  include 
MDFP  in  annual  reports  to  shareholders 
would  have  a  negligible  effect  on  the 
estimated  burden  hours  for  complying 
with  rule  30e-l ,  because  over  90%  of 
mutual  funds,  in  the  staffs  experience, 
already  include  MDFP  in  annual  reports 
to  shareholders. 

Thus,  the  proposed  amendments 
would  have  a  net  increase  on  the  burden 


'"  This  estimate  is  based  on  the  Commission 
staffs  analysis  of  reports  filed  on  Form  N-SAR  in 
2002. 

'2  The  estimate  of  the  number  of  mutual  funds  is 
based  on  data  derived  from  the  Commission's 
EDGAR  filing  system  of  the  number  of  mutual  funds 
filing  shareholder  reports  pursuant  to  rule  30e-l. 


hours  of  complying  with  rule  30e-l  of 
140,100  hours  (-10,000  hours  +  59,100 
hours  +  91,000  hours),  for  a  new  total 
burden  of  926,350  hours. 

Rule  30bl-4 

The  purpose  of  proposed  Rule  30bl- 
4  is  to  improve  transparency  of 
information  about  funds'  portfolio 
holdings.  Proposed  Rule  30bl-4  would 
require  funds  to  file  a  quarterly  report 
via  the  Commission's  EDGAR  system  on 
proposed  Form  N-Q,  not  more  than 
sixty  calendar  days  after  the  close  of 
each  first  and  third  fiscal  quarter, 
containing  their  complete  portfolio 
holdings.  The  likely  respondents  to  Rule 
30bl— 4  would  be  registered 
management  investment  companies, 
other  than  small  business  investment 
companies  registered  with  the 
Commission  on  Form  N-5. 

We  estimate  that  there  are  • 

approximately  3,700  funds  that  would 
be  affected  by  the  proposed  rule.  Each 
of  those  3,700  funds  would  be  required 
by  proposed  Rule  30bl-4  to  file  a 
complete  portfolio  holdings  schedule 
via  EDGAR  on  proposed  Form  N-Q.  For 
purposes  of  this  Paperwork  Reduction 
Act  analysis,  the  burden  associated  with 
the  requirements  of  proposed  Rule 
30bl— 4  has  been  included  in  the 
collection  of  information  requirements 
of  proposed  Form  N-Q,  rather  than  the 
proposed  Rule. 

Compliance  with  rule  30bl— 4  is 
mandatory  for  every  registered  fund.' 
Responses  to  the  disclosure 
requirements  will  not  be  kept 
confidential.  " 

Form  N-Q 

Proposed  Form  N-Q  contains 
collection  of  information  requirements. 
The  respondents  to  this  information 
collection  would  be  management 
investment  companies  subject  to  rule 
30e-l  under  the  Investment  Company 
Act  of  1940  registering  with  the 
Commission  on  Forms  N-lA,  N-2,  or 
N-3.  Compliance  with  the  disclosure 
requirements  of  Form  N-Q  would  be 
mandatory.  Responses  to  the  disclosure 
requirements  would  not  be  kept 
confidential. 

Every  registered  management 
investment  company,  other  than  a  small 
business  investment  company  registered 
on  Form  N-5,  would  be  required  to  file 
a  quarterly  report  on  Form  N-Q 
disclosing  the  information  required 
therein,  not  more  than  sixty  calendar 
days  after  the  close  of  the  first  and  third 
quarters  of  each  fiscal  year.  We  estimate 
that  there  are  approximately  3,700  funds 
that  would  be  affected  by  the  proposal, 
which  include  9,850  fund  portfolios.  We 
therefore  estimate  that  for  each  of  those 
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funds  the  disclosure  of  their  portfolio 
holdings  schedules  in  filings  on  Form 
N-Q  as  of  the  end  of  each  first  and  third 
fiscal  quarter  would  require,  on  average, 
10  hours  per  portfolio  per  filing,^^  for  a 
total  annual  hour  burden  of  197,000 
hoxus  (10  hours  per  filing  x  2  filings  per 
year  x  9,850  fund  portfolios). 

Request  for  Comments 

We  request  your  comments  on  the 
accuracy  of  oiu  estimates.  Pursuant  to 
44  U.S.C.  3506(c)(2)(B),  the  Commission 
solicits  comments  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the 
Commission's  estimate  of  burden  of  the 
proposed  collection  of  information;  (3) 
determine  whether  there  are  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  evaluate  whether  there  are  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Persons  submitting  comments  on  the 
collection  of  information  requirements 
should  direct  the  comments  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
and  should  send  a  copy  to  Jonathcm  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street.  ^JW.. 
Washington,  DC  20549-0609,  with 
reference  to  File  No.  S7-51-02. 
Requests  for  materials  submitted  to 
0MB  by  the  Commission  with  regard  to 
this  collection  of  information  should  be 
in  writing,  refer  to  File  No.  S7-51-02, 
and  be  submitted  to  the  Seciuities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filing  and 
Information  Services,  450  Fifth  Street 
NW.,  Washington,  DC  20549.  0MB  is 
required  to  make  a  decision  concerning 
the  collection  of  information  between  30 
and  60  days  after  publication  of  this 
release.  Consequently,  a  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
after  publication  of  this  Release. 


V.  Cost/Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  imposed  by  its  rules. 
Our  proposed  amendments  are  intended 
to  improve  the  periodic  disclosure 
provided  by  registered  management 
investment  companies  ("funds")  about 
their  portfolio  investments,  costs,  and 
past  performance.  The  proposed 
amendments  would: 

•  Permit  a  fund  to  include  a  summary 
portfolio  schedule  in  its  reports  to 
shareholders,  and  exempt  a  money 
market  fund  from  the  requirement  to 
include  a  portfolio  schedule  of 
investments  in  securities  of  unaffiliated 
issuers  in  its  reports  to  shareholders, 
provided  that  the  complete  portfolio 
schedule  is  filed  with  the  Commission 
on  proposed  Form  N-CSR  semi- 
annually and  is  provided  to 
shareholders  upon  request,  free  of 
charge; 

•  Require  reports  to  shareholders  by , 
funds  to  include  a  tabular  or  graphic 
presentation  of  a  fund's  portfolio 
holdings  by  identifiable  categories; 

•  Require  a  fund  to  file  its  complete 
portfolio  schedule  as  of  the  end  of  its 
first  and  third  fiscal  quarters  with  thte 
Commission  on  new  proposed  Form  N- 

Q: 

•.  Require  open-end  management 
investment  companies  ("mutual  funds") 
to  disclose  fund  expenses  borne  by 
shareholders  during  the  reporting 
period  in  reports  to  shareholders;  and 

•  Require  a  mutual  fund  to  include 
Management's  Discussion  of  Fund 
Performance  in  its  aimual  report  to 
shareholders. 

These  proposed  amendments  are 
intended  to  significantly  improve  the 
periodic  disclosure  that  fund  investors 
receive,  particularly  with  respect  to 
portfolio  holdings  and  expenses,  while 
reducing  the  costs  of  producing  and 
delivering  funds'  annual  and  semi- 
annual reports  to  shareholders. 

A.  Benefits 

Use  of  Summary  Portfolio  Schedule 
and  Exemption  of  Money  Market  Funds 
from  Portfolio  Schedule  Requirements 
in  Shareholder  Reports.  The 
Conunission  estimates  that  more  than 
70%  of  all  funds  may  realize  at  least 
some  cost  savings,  through  reduced 
printing  and  mailing  expenses,  by  use  of 
a  summary  portfolio  holdings  schedule 
in  their  shareholder  reports."'*  Money 
market  funds  would  realize  similar 
benefits  with  respect  to  the  proposed 


"^This  estimate  is  based  on  a  review  of  the 
estimated  hour  burdens  currently  associated  with 
other  rules  and  forms  under  the  Investment 
Company  Act  that  impose  similar  disclosure 
requirements. 


exemption  from  the  requirement  to 
include  the  schedule  of  investments  in 
unaffiliated  issuers  in  their  reports  to 
shareholders.  In  addition,  for  purposes 
of  the  Paperwork  Reduction  Act.  we 
have  estimated  that  this  exemption  for 
money  market  funds  would  reduce  the 
burden  hours  for  compliance  with 
shareholder  reports  requirements  by 
10.000  hours,  translating  into  a  cost 
savings  of  $689,400  annuallv."'^ 

For  funds  with  large  numbers  of 
holdings,  such  as  index  funds,  the  cost 
savings  in  printing  and  mailing  could  be 
substantial.  As  of  year-end  2001,  there 
were  approximately  248  million 
shareholder  accounts  invested  in 
funds."**  For  each  accoimt,  funds  are 
required  to  provide  an  annual  and  semi- 
annual shareholder  report,  although  our 
rules  allow  the  delivery  of  a  single 
shareholder  report  to  investors  who 
share  an  address  ("househblding") 
under  certain  conditions.  We  estimate 
that,  as  a  result,  funds  may  print  and 
deliver  approximately  347.2  million  and 

446.4  million  shareholder  reports 
aimually."'  Annually,  use  of  a  summary 
portfolio  schedule  could  therefore 
impact  approximately  243.0  million  to 

312.5  million  shareholder  reports."" 
Although  we  are  unable  to  precisely 
quantify  the  overall  cost  savings,  at  a 
minimum,  if  funds  could  reduce  their 
printing  and  distribution  expenses  by 
one  page  per  shareholder  report,  at  a 
cost  of  2c  per  page,  shareholders  could 


*'This  is  l)ased  on  the  Commission  staffs 
estimate  that  more  than  70%  of  funds  had  more 
than  50  securities  in  their  portfolios,  according  to 
the  staffs  analysis  of  data  from  the  Momingstar 
Principia  Pro  database. 


«5  See  Section  IV.,  supra  (estimating  >hat  1.000 
money  market  fund  portfolios  would  take  advantage 
of  the  provision  permitting  a  money  market  fund  to 
omit  its  schedule  of  investments  in  securities  of 
unaffiliated  issuer?  from  its  shareholder  reports, 
resulting  in  an  estimated  decrease  of  5  hours  per 
p'ortfolio  per  filing),  "^e  estimated  cost  savings  is 
derived  from  the  estimated  reduction  in  burden 
hours,  and  an  estimated  hourly  wage  rate  for 
professional  and  non-professional  staff  of  S68.94. 
This  estimated  wage  rate  is  a  blended  rale,  based 
on  published  hourly  wagfe  rates  for  compliance 
attorneys  in  New  York  City  (S74.22)  and 
programmers  (S27.91).  and  the  estimate  that 
professional  and  non-professional  staff  would 
divide  time  equally  on  compliance  with  the 
proposed  disclo.sure  requirements,  yielding  a 
weighted  wage  rate  of  S68.94  ((S74.'22  x  .50)  + 
(S27.91  X  .50))  =  S51.065).  Sep  Securities  Industn,' 
Association.  Report  on  Management  fr  Professional 
Earnings  in  the  Securities  Industn  2001  (Oct.  2001). 
This  weighted  wage  rale  was  then  adjusted  upward 
bV  35%  for  overhead,  reflecting  the  costs  of 
supervision,  space,  and  administrative  support,  to 
obtain  the  total  per  hour  internal  cost  of  S68.94 
(S51.065X  ].35)  =  S68.94. 

«■  Investment  Company  Institute.  Mutual  Fund 
Fact  Book  63  (42nd  ed.  2002). 

s'  See  Deliver>'  of  Disclosure  Documents  to 
Households.  Investment  Company  Act  Release  No. 
IC-24123  (64  FR  62540,  62543  (Nov.  16.  1999)) 
(estimating  that  householding  rules  would  produce 
a  decline  in  the  number  of  shareholder  reports 
required  to  be  delivered  of  between  10  and  30 
percent).  ' 

'"This  number  reflects  the  estimated  70%  of 
funds  that  would  use  a  summary  portfolio  schedule 
and  hence  may  benefit  from  reduced  printing  costs. 
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save  approximately  $4.9  million  to  $6.3 
million  per  year.''''  The  Commission 
believes,  however,  that  some  funds  may 
be  able  to  reduce  the  length  of  their 
shareholder  reports  by  more  than  a 
single  printed  page  and  we  therefore 
expect  the  cost  savings  to  funds  may 
exceed  these  estimates. '""  These 
potential  savings  may  be  passed  on  to 
fund  shareholders.'*" 

Apart  from  savings  in  printing  and 
distribution  costs,  use  of  a  summary 
portfolio  schedule  may  benefit  investors 
by  helping  them  focus  on  a  fund's 
principal  holdings,  and  thereby  better 
evaluate  a  fund's  risk  profile  and 
investment  strategy.  These  benefits  to 
investors  are  difficult  to  quantify, 
however.  We  request  comment  on  the 
extent  and  magnitude  of  the  benefits  to 
funds  and  investors  that  would  result 
from  permitting  use  of  a  summary 
portfolio  schedule  in  shareholder 
reports,  and  permitting  money  market 
funds  to  omit  a  schedule  of  investments 
in  securities  of  unaffiliated  issuers  from 
shareholder  reports. 

Tabular  or  Graphic  Presentation  of 
Portfolio  Holdings.  The  proposed 
requirements  for  funds  to  provide  a 
tabular  or  graphic  presentation  of  their 
portfolio  holdings  in  their  annual  and 
semi-annucd  reports  to  shareholders 
should  benefit  fund  investors  by 
illustrating,  in  a  concise  and  user- 
friendly  format,  the  allocation  of  a 
fund's  investments  across  asset  classes. 
This  presentation,  coupled  with  a 
summary  portfolio  schedule,  may  more 
effectively  convey  key  information 
about  a  fund's  investments  than  would 
the  fund's  complete  portfolio  schedule 
standing  alone,  particularly  in  the  case 
of  funds  with  large  numbers  of  holdings. 


■^This  is  based  on  an  estimate  that  the  typical 
shareholder  report  is  approximately  25  pages  long 
and  costs  S.52  to  print  and  deliver.  See  Delivery  of 
Disclosure  Documents  lo  Households,  Securities 
Act  Release  No.  33-7766  (Nov.  4.  1999)  (64  FR 
62540.  62543  (Nov.  16.  1999)). 

""  See  e.g..  Letter  from  Craig  S.  Tyle,  General 
Counsel.  ICl.  lo  Barry  P.  Barbash.  Director.  Division 
of  Investment  Management.  SEC.  supra  note  10,  at 
2  (portfolio  holdings  schedule  contained  in  one 
large  equity  fund's  March  31.  1998  annual  report 
was  nineteen  pages  long  and  listed  approximately 
480  securities);  Letter  from  Heidi  Slam.  Principal. 
Securities  Regulation.  Vanguard,  to  Cynthia 
Fomelli,  Division  of  Investment  Management.  SEC. 
supra  note  10.  at  1-2  (portfolio  holdings  schedule 
in  the  Vanguard  Total  Stock  Market  Index  Fund 
June  30.  1999  semi-annual  report  was  29  pages  long 
and  listed  3,204  securities). 

""  The  provision  permitting  use  of  a  summary 
portfolio  schedule  in  shareholder  reports,  and  the 
exemption  for  money  market  funds  from  the 
requirement  to  include  in  shareholder  reports  a 
complete  schedule  of  investments  in  securities  of 
unafliliated  issuers,  are  not  expected  lo  result  in 
any  reduction  in  internal  costs  for  funds,  because 
funds  that  utilize  these  provisions  would  still  be 
required  to  file  their  complete  portfolio  schedules 
on  Item  7  of  Form  N-CSR. 


These  benefits  to  investors  resulting 
from  the  use  of  a  tabular  or  graphic 
presentation  are  difficult  to  quantify, 
however.  We  request  comment  on  the 
extent  and  magnitude  of  the  benefits  to 
funds  and  investors  that  would  result 
from  use  of  a  summary  portfolio 
schedule  in  shareholder  reports. 

Quarterly  Filing  of  Complete  Portfolio 
Schedule.  The  proposal  to  require  the 
quarterly  filing  of  a  fund's  complete 
portfolio  schedule  via  EDGAR,  within 
60  days  after  the  end  of  the  first  and 
third  fiscal  quarters,  should  benefit 
investors  by  providing  them  with 
greater  information  about  whether,  and 
how,  a  fund  is  complying  with  its  stated 
investment  objective.  The  proposal 
would  allow  investors,  and  their 
advisers  or  other  investment 
professionals,  to  better  monitor  the 
extent  to  which  the  portfolios  of  the 
funds  that  investors  hold  overlap,  and 
hence  should  promote  more  informed 
asset  allocation  decisions.  In  addition, 
quarterly  disclosure  of  a  fund's  portfolio 
holdings  may  expose  instances  of  "style 
drift,"  when  the  actual  portfolio 
holdings  of  a  fund  deviate  from  its 
stated  investment  objective.  The 
increased  transparency  resulting  from 
quarterly  disclosure  may  also  deter 
several  forms  of  portfolio  manipulation 
by  portfolio  managers,  including 
"window  dressing"  (buying  or  selling 
portfolio  securities  shortly  before  the 
date  as  of  which  a  fund's  holdings  are 
publicly  disclosed,  in  order  to  convey 
an  impression  that  the  manager  has 
been  investing  in  companies  that  have 
had  exceptional  performance  during  the 
reporting  period)  and  "portfolio 
pumping"  (buying  shares  of  stocks  the 
fund  already  owns  on  the  last  day  of  the 
reporting  period,  in  order  to  drive  up 
the  price  of  the  stocks  and  inflate  the 
fund's  performance  results).'"-  Any  of 
these  forms  of  portfolio  manipulation 
enhance  the  apparent  composition  of 
the  portfolio  at  the  expense  of  portfolio 
returns.  By  increasing  the  frequency  of 
reporting,  engaging  in  these  activities 
becomes  more  expensive  in  terms  of 
returns.  Therefore,  we  would  expect 
fewer  funds  to  engage  in  these  activities. 
To  the  extent  that  portfolio  managers 
currently  engage  in  these  activities, 
shareholders  would  be  better  off  as  a 
result  of  the  proposed  amendments. 
More  broadly,  the  increased  frequency 
of  disclosure  will  permit  investors  to 


'"^  See  Rulemaking  Petition  by  the  American 
Federation  of  Labor  and  the  Congress  of  Industrial 
Organizations,  supra  note  12  at  2-3:  Rulemaking 
Petition  by  the  Consumer  Federation  of  America,  et 
al..  supra  note  12  at  2;  Rulemaking  Petition  by  Fund 
Democracy,  LLC.  supra  note  12,  "Memorandum  in 
Support  of  Rulemaking  Pelilion"  at  7-8,  15-21. 


better  link  the  composition  of  a  fund 
portfolio  to  fund  performance. 

We  request  comment  on  the  benefits 
to  investors  of  quarterly  portfolio 
disclosure,  and  in  particular  on 
whether,  and  to  what  extent,  quarterly 
portfolio  disclosure  might  deter  forms  of 
portfolio  manipulation. 

Disclosure  of  Fund  Expenses  in 
Shareholder  Reports.  The  proposed 
requirement  for  mutual  funds  to 
disclose  in  their  reports  to  shareholders 
fund  expenses  borne  by  shareholders 
during  the  reporting  period  should 
benefit  investors  by  increasing  their 
awareness  emd  understanding  of  the  fees 
that  they  pay  on  an  ongoing  basis  for 
investing  in  a  mutual  fund.  The  benefits 
of  the  improved  transparency  of  funds' 
ongoing  fees  and  expenses  are  difficult 
to  quantify,  however.  We  request 
comment  on  the  extent  and  magnitude 
of  these  benefits,  as  well  as  the  benefits 
of  alternative  means  of  disclosure  of  the 
ongoing  costs  of  funds. 

Inclusion  ofMDFP  in  Annual  Reports 
to  Shareholders  by  Mutual  Funds.  The 
proposals  to  require  funds  to  include 
MDFP  in  their  annual  reports  to 
shareholders  should  assist  investors  in 
assessing  the  fund's  performance  over 
the  prior  year.  Requiring  MDFP  in  the 
annual  report,  as  opposed  to  the  fund's 
prospectus,  may  benefit  shareholders  by 
enabling  them  to  assess  information 
provided  in  the  MDFP  together  with 
other  "backward  looking"  information 
contained  in  the  annual  report.  We  note, 
however,  that  to  the  extent  that,  based 
on  the  staffs  experience,  over  90%  of 
mutual  funds  already  include  this 
information  in  their  annual  reports  to 
shareholders,  these  benefits  are  already 
being  realized. 

B.  Costs 

The  proposed  amendments  may  lead 
to  some  additional  costs  for  funds, 
which  could  be  passed  on  to  fund 
shareholders.  In  the  case  of  the 
additional  disclosure  requirements 
being  proposed,  these  costs  would 
include  both  internal  costs  (for  attorneys 
and  other  non-legal  staff  of  a  fund,  such 
as  computer  programmers,  to  prepare 
and  review  the  required  disclosure)  and 
external  costs  (for  printing  and 
typesetting  of  the  disclosure). 

Use  of  Summary  Portfolio  Schedule 
and  Exemption  of  Money  Market  Funds 
from  Portfolio  Schedule  Requirements 
in  Shareholder  Reports.  Our  proposals 
to  allow  funds  to  include  summary 
portfolio  schedules  in  reports  to 
shareholders,  and  to  exempt  money 
market  funds  from  the  requirement  to 
include  a  portfolio  schedule  of 
investments  in  securities  of  unaffiliated 
issuers  in  their  reports  to  shareholders, 
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may  result  in  some  costs  to  funds.  For 
purposes  of  the  Paperwork  Reduction 
Act,  we  estimate  that  these  proposals 
would  not  increase  the  hour  burden  for 
completing  a  shareholder  report  in 
compliance  with  rule  30e-l  under  the 
Investment  Company  Act.  However,  we 
estimate  that  use  of  either  the  provision 
permitting  use  of  a  summary  portfolio 
schedule  or  the  provision  permitting  a 
money  market  fund  to  omit  its  schedule 
of  investments  in  securities  of 
unaffiliated  issuers  would  increase  the 
hour  burden  for  filing  Form  N-CSR  by 
5  hours  per  portfolio  per  filing,  or 
71,950  hours  (7,195  portfolios  x  5  hours 
per  portfolio  x  2  filings  per  year), 
resulting  in  an  additional  cost  of  filing 
Form  N-CSR  of  $4,960,233. loa 

Further,  under  our  proposals,  to  the 
extent  that  investors  want  to  see  a 
complete  portfolio  schedule,  investors 
would  incur  search  costs  to  gather  this 
information  (i.e.,  requesting  the 
information  from  the  fund).  However, 
since  funds  will  be  required  to  deliver 
the  complete  portfolio  schedule  within 
three  days  and  free  of  charge  to  all 
investors  who  request  it,  we  expect 
these  costs  to  be  very  small.  We  request 
comment  on  these  estimates. 

Tabular  or  Graphic  Presentation  of 
Portfolio  Holdings.  The  proposals  would 
require  funds  to  provide  one  or  more 
tables,  charts,  or  graphs  depicting  the 
securities  holdings  of  the  fund  by 
reasonably  identifiable  categories  (e.g., 
type  of  secvu-ity,  industry  sector, 
geographic  region,  credit  quality,  or 
maturity)  showing  the  percentage  of  net 
asset  value  attributable  to  qach.  We 
estimate  that  these  costs  would  be 
limited,  however,  because  a  fund  could 
select  the  most  appropriate  means  by 
which  it  would  convey  information  to 
investors  about  the  types  of  investments 
made  by  the  fund,  given  its  investment 
objectives,  and  because  a  majority  of 
funds,  according  to  the  staffs  estimate, 
already  provide  some  type  of  tabular  or 
graphic  depiction  of  their  holdings  in 
shareholder  reports.  For  purposes  of  the 
Paperwork  Reduction  Act,  we  have 
estimated  that  the  disclosiu-e 
requirements  would  add  3  hours  per 
portfolio  to  the  burden  of  completing 
each  aimual  and  semi-annual  report  to 
shareholders,  or  59,100  hours  total  (3 
hours  per  portfolio  x  2  reports  per  year 
X  9,850  portfolios  of  funds  required  to 
provide  reports  to  shareholders).  We 
estimate  that  this  additional  burden 
would  equal  total  internal  costs  of 


$4,074,354  aimually.i°'»  Further, 
because  most  funds  already  include  a 
similar  type  of  presentation  voluntarily 
in  shareholder  reports,  we  estimate  that 
this  new  disclosure  requirement  will 
not  increase  printing  and  mailing  costs 
of  shareholder  reports  for  most  funds, 
and  hence  the  external  costs  to  funds  of 
the  tabular  and  graphic  disclosure 
requirement  would  be  minimal.  We 
request  comment  on  these  estimates. 

Quarterly  Filing  of  Complete  Portfolio 
Schedule.  Ova  proposals  to  require 
funds  to  file  with  the  Commission  for 
the  first  and  third  fiscal  quarters  of  each 
fiscal  year  their  complete  portfolio 
holdings  schedule  on  proposed  Form 
N-Q,  and  to  disclose  the  availability  of 
the  filing  on  the  Commission's  website, 
would  impose  certain  costs  on  funds. 
We  estimate  that  for  purposes  of  the 
Paperwork  Reduction  Act,  these 
disclosure  requirements  would  impose 
10  burden  hours  per  portfolio  per  filing 
on  Form  N-Q.  We  estimate  that  the  total 
burden  would  therefore  be  197,000 
hours,  or  $13,581,180  in  total  internal 
costs  aimually,  based  on  an  estimate  of 
3,700  funds  filing  reports  on  Form  N- 
Q  for  9,850  fund  portfolios. '"^  Because 
this  quarterly  disclosure  would  only  be 
T^fMed  to  be  filed  on  EDGAR,  and  not 
actually  delivered  to  shareholders,  we 
estimate  that  the  external  costs  per  fund, 
for  typesetting,  printing,  and  mailing,  of 
this  additional  disclosure  would  be 
negligible. 

Mandating  quarterly  portfolio 
disclosure  may  impose  other  costs  on 
funds  and  their  shareholders. 
Argxmients  have  been  made  that  more 
frequent  disclosure  of  portfolio  holdings 
may  expand  the  opportunities  for 
professional  traders  to  exploit  this 
iftformation  by  engaging  in  predatory 
trading  practices,  such  as  trading  ahead 
of  funds,  often  called  "front- 
ruiming."  '"^  However,  in  order  for 
"front-running"  to  significantly 
decrease  investment  retiims  under  the 
proposed  quarterly  reporting 
requirements,  it  appears  that  the 
following  conditions  may  have  to  be 
present: 

1.  To  accomplish  the  goals  of  the 
trade  that  might  be  front  run,  the  fund 


manager  has  limited  discretion  over  the 
timing  of  the  trade. 

2.  Tne  trade  occurs  during  a  quarter 
at  the  end  of  which  the  fund  otherwise 
would  not  have  had  to  report  its 
portfolio  holdings. 

3.  The  order  is  so  large  that  it  caimot 
be  reasonably  completed  within  the 
disclosure  window. 

4.  The  market  is  sufficiently  illiquid 
so  that  large  orders  may  be  reasonably 
expected  to  have  a  substantial  impact  on 
price. 

5.  When  the  fund's  portfolio  is 
revealed,  the  size  of  the  remaining  order 
is  sufficiently  large  that  it  is  worth  front- 
running. 

6.  Other  traders  recognize  the  front- 
running  opportunity. 

7.  Other  traders  are  willing  to  assiune 
the  risks  of  trading  on  the  front-running 
opportimity. 

8.  The  fuind  manager  cannot  delay  the 
trade  without  a  significant  effect  on 
performance. 

It  appears  that  front  miming  may  be 
a  profitable  strategy  if  all  of  these 
conditions  hold  simultaneously.  It  also 
appears  that  these  conditions  may  rarely 
be  met.  If  this  is  correct,  the  resulting 
costs  of  front-running  under  our 
proposals  should  be  minimal.'"^ 

Furthermore,  there  are  two  additional 
potential  costs  that  may  be  associated 
with  these  proposals.  First,  it  has  been 
argued  that,  given  public  dat3  about 
aggregate  flows  of  new  cash  to  funds, 
more  frequent  disclosure  of  portfolio 
holdings  would  allow  traders  to 
effectively  identify  the  securities  in 
which  the  fund(s)  will  transact  to 
accommodate  this  flow.  This  may,  in 
turn,  provide  a  potentially  profitable 
front-running  strategy  to  these 
traders.i"^  Second,  a  requirement  for 
more  frequent  disclosure  may  disrupt 
trades  that  are  made  for  potential  tax- 


•°3  These  figures  are  based  on  an  estimated  hourly 
wage  rate  of  $68.94.  See  supra  note  (explaining 
calculation  of  wage  rate). 


^°*  These  figures  are  based  on  an  estimated  hourly 
wage  rate  of  $68.94.  See  supra  note  95  (explaining 
calculation  of  wage  rate). 

">*This  estimate  is  based  on  data  from  the 
Commission's  EDGAR  system  of  the  number  of 
registered  management  investment  companies,  and 
an  estimated  hourly  wage  rate  of  $68;94;  see  supra 
note  95. 

"»See  Letter  from  Craig  S.  Tyle,  General  Counsel, 
la  to  Paul  F.  Roye,  Director.  Division  of  Investment 
Management,  SEC,  supra  note  59;  Russ  Wermers, 
Potential  Effects  of  More  Frequent  Portfolio 
Disclosure  on  Mutual  Fund  Performance.  ICI 
Perspective,  supra  note  59. 


""  A  delay  of  60  days  in  reporting  is  intended  to 
significantly  mitigate  the  potential  costs  toliinds 
caused  by  quarterly  portfolio  disclosure.  The 
Commission  staff  estimates  that  approximately  99% 
of  fund  portfolio  holdings  represent  an  average  of 
nine  days  of  trading  volume  or  less  in  the  securities 
held.  Thus,  even  if  a  fund  decided  it  needed  to 
significantly  alter  or  exit  a  position  at  the  end  of 
a  reporting  period,  it  appears  likely  that  the  fund 
generally  could  unwind  that  position  in  the  time 
between  the  end  of  the  reporting  period  and  the 
date  of  disclosure  with  only  minimal  price  impact. 

'<«'  See,  e.g..  Russ  Wermers,  Potential  Effects  of 
More  Frequent  Portfolio  Disclosure  on  Mutual  Fund 
Performance.  ICl  Perspective,  supra  note  .  at  9-10. 
Some  empirical  evidence  suggests  that  portfolio 
holdings  are  correlated  across  all  funds.  See  Paul 
A.  Gompers  and  Andrew  Metrick.  Institutional 
Investors  and  Equity  Prices.  National  Bureau  of 
Economic  Research  Working  Paper  6723  (Sept. 
1998),  available  at  httpJ/wttm.nber.org/fxipers/ 
W6723.  If  this  is  correct,  more  frequent  disclosure 
of  individual  holdings  is  unlikely  to  make  current 
trading  strategies  more  profitable,  since  quarterly 
aggregate  holdings  data  is  currently  available 
through  13F  filings. 
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timing  advantages.'"''  These  potential 
costs  are  particular  cases  of  front- 
running,  and  it  appears  that  they  may 
require  the  same  conditions  to  hold  as 
those  described  above,  along  with 
additional  conditions  specific  to  these 
strategies. 

IVie  request  comment  on  the  analysis 
above,  and  on  the  nature  and 
magnitude  of  any  potential  costs  of 
front-running  resulting  from  more 
frequent  disclosure  of  portfolio 
holdings. 

Arguments  have  also  been  made  that 
more  frequent  portfolio  disclosure  may 
facilitate  the  ability  of  outside  investors 
to  "free  ride"  on  a  mutual  fund's 
investment  strategies,  by  obtaining  for 
free  the  benefits  of  fund  research  and 
investment  strategies  that  are  paid  for  by 
fund  shareholders.""  The  extent  to 
which  our  proposed  quarterly 
disclosure  requirement,  with  a  60  day 
lag,  would  result  in  these  types  of  costs 
is  difficult  to  quantify,  and  may  depend 
on  a  number  of  assumptions.  In  general, 
it  appears  that  the  following  conditions 
must  be  satisfied  for  &«e-riding  to  be  a 
profitable  strategy: 

1.  The  market  is  able  to  consistently 
identify  skilled  fund  managers.'" 

2.  The  trading  information  of  skilled 
fund  managers  remains  valuable  from  2 
to  5  months  after  the  trade  is  initiated. 

It  appears  that  a  fund  may  be 
damaged  by  free-riding  if  its  trading 
positions  are  incomplete  when  the 
fund's  portfolio  is  disclosed  and  the 
front-numing  conditions  discussed 
above  are  met.  In  addition,  it  appears 
that  the  market  for  the  securities  being 
traded  pursuant  to  the  strategy  must  be 
sufficiently  illiquid  to  generate  price 
impacts  such  that  completion  of  the 
trading  strategy  is  more  costly  to  the 
fund  manager.  It  appears  that  these 
conditions  may  not  often 
simultaneously  hold,  although  when 
they  do,  funds  may  be  adversely 
impacted. 

We  also  note,  however,  that  once  the 
fund  adviser  has  completed  its  trading 
strategy,  it  may  hope  that  other  traders 
will  follow  it  because  the  price  impacts 
of  their  trading  will  makff^the  fund's 


'osRuss  Wermers.  Potential  Effects  of  More 
Frequent  Portfolio  Disclosure  on  Mutual  Fund 
Performance.  ICI  Perspective,  supra  note  59,  at  10- 
11. 

' '"  See  Letter  from  Craig  S.  Tyle,  General  Counsel. 
ICI  to  Paul  F.  Roye,  Director,  Division  of  Investment 
Management,  SEC.  supra  note  59;  Russ  Wermers, 
Potential  Effects  of  More  Frequent  Portfolio 
Disclosure  on  Mutual  Fund  Performance.  ICI 
Perspective,  supra  note  59. 

' '  ■  Some  empirical  studies  of  mutual  fund 
performance  evaluation  have  suggested  that  the 
consistent  identification  of  skilled  mutual  fund 
managers  is  not  likely.  See  Mark  Carhart.  On  the 
Persistence  of  Mutual  Fund  Performance,  Journal  of 
Finance,  March  1997,  at  57-82, 


trades  profitable.  The  net  effect  of  "free 
riding"  therefore  is  not  necessarily 
negative. 

We  request  comment  on  this  analysis 
and  on  the  nature  and  magnitude  of  any 
potential  costs  of  free-riding  that  may 
result  from  more  frequent  disclosure  of 
portfolio  holdings. 

We  request  comment  generally  on 
whether,  and  to  what  extent,  our 
proposals  would  impose  costs  resulting 
from  predatory  trading  practices,  and 
on  any  other  costs  that  would  be 
imposed  by  our  proposed  quarterly 
portfolio  disclosure  requirement. 

Disclosure  of  Fund  Expenses  in 
Shareholder  Reports.  We  estimate  that 
in  order  for  mutual  funds  to  comply 
with  the  proposed  requirement  to 
include  in  annual  and  semi-annual 
reports  disclosure  of  the  dollar  cost 
associated  with  investing  a  standardized 
amount  in  a  fund,  a  typical  mutual  fund 
would  need  to  add  two  additional  pages 
to  its  annual  and  semi-annual  reports,  at 
a  cost  of  $0.02  per  page."^  We  estimate 
that  a  typical  fund  may  have,  on 
average,  30,000  shareholder  accounts, 
and  will  send  out  between  42,000  and 
54,000  reports  to  shareholders 
annually."^  Therefore,  this  additional 
disclosure  in  shareholder  reports  would 
cost  approximately  $2,400  {{$0.04  x 
30,000  shareholder  accounts)  x  2  reports 
per  year)  in  external  costs  per  fund 
annually.  Based  on  an  estimate  of  3,100 
mutual  funds  filing  annual  and  semi- 
annual reports  with  the  Conunission 
pursuant  to  rule  30e-l ,  vve  estimate 
these  external  costs  would  be 
$7,440,000  for  the  industry  as  a  whole. 
In  addition,  we  estimate  for  purposes  of 
the  Paperwork  Reduction  Act  that  these 
disclosure  requirements  would  add 
91,000  burden  hours  for  mutual  funds 
required  to  transmit  shareholder  reports, 
or  10  hours  per  mutual  fund  portfolio, 
equal  to  internal  costs  of  $6,273,540  for 
the  industry  annually. ""»  We  request 
comment  on  these  estimates. 

As  the  Commission  considered  how 
to  best  disclose  to  investors  the  fees  and 


"2  See  supra  note  99. 

'"The  estimate  regarding  the  average  number  of 
shareholder  accounts  per  typical  fund  is  derived 
from  data  provided  in  the  Mutual  Fund  Fact  Book, 
supra  note  96,  at  63.  64.  The  estimates  that  42,000 
to  54,000  reports  to  shareholders  must  be  delivered 
to  shareholders  annually  are  derived  from  the 
number  of  shareholder  accounts,  the  requirement 
that  each  fund  must  deliver  an  annual  and  a  semi- 
annual report  to  each  account-holder,  and  an 
estimated  10  to  30  percent  savings  in  the  number 
of  reports  that  must  be  delivered  to  shareholders 
due  to  householding  rules.  See  supra  note  97. 

"■•  These  figures  are  based  on  the  staffs  estimate, 
derived  from  data  from  the  Commission's  EDGAR 
filing  system,  that  approximately  3.100  mutual 
funds  file  shareholder  reports  with  the  Commission 
and  hence  would  be  subject  to  the  proposed 
amendments,  and  an  estimated  hourly  wage  rate  of 
$68.94.  See  supra  note  104. 


expenses  that  they  incur  with 
investment  in  a  fund,  it  considered  the 
costs  and  Benefits  of  various 
alternatives,  including  providing  fund 
shareholders  with  individualized  cost 
information  (in  dollars)  as  to  the  fees 
and  expenses  that  they  paid  in  quarterly 
account  statements.  We  estimate  that 
the  cost  of  providing  this  individualized 
cost  disclosure  would  greatly  exceed  the 
cost  of  our  proposal.  According  to  the 
GAO  Report  which  recommended 
requiring  individualized  cost  disclosure 
in  account  statements,  one  broker-dealer 
with  approximately  6.5  milUon 
customer  accounts  estimated  that  for  it 
to  develop  the  systems  necessary  to 
produce  such  statements  might  cost  as 
much  as  $4  million,  with  additional 
annual  costs  of  $5  million."''  Given  that 
as  of  year-end  2001 ,  there  were 
approximately  248  million  shareholder 
accounts  invested  in  funds,  estimated 
industry-wide  costs  could  easily  exceed 
$100  million  annually."^  We  request 
comment  on  the  costs  of  alternative 
methods  of  increasing  investors' 
awareness  of  fund  fees  and  expenses. 

Inclusion  ofMDFP  in  Annual  Reports 
to  Shareholders  by  Mutual  Funds.  We 
estimate  that  the  proposed  requirement 
that  mutual  funds  include  MDFP  in 
their  annual  reports  to  shareholders 
would  not  impose  any  costs  on  funds  or 
shareholders.  The  staff  estimates  that 
over  90%  of  mutual  funds  already 
include  MDFP  in  their  annual  reports  to 
shareholders.  Further,  a  fund  that  does 
not  include  MDFP  in  its  annual  reports 
must  include  MDFP  in  its  prospectus. 
Thus,  this  proposed  amendment  would 
not  impose  any  new  disclosure 
requirement  on  funds,  but  rather  would 
only  mandate  a  change  in  the  location 
of  the  required  disclosure,  for  the 
minority  of  funds  that  do  not  afready 
include  MDFP  in  their  annual  reports. 
To  the  extent,  however,  that  a  fund  does 
not  already  include  MDFP  in  its  annual 
report  to  shareholders,  the  fund  may 
incur  additional  printing  and  mailing 
costs.  We  request  comment  on  this 
estimate. 

C.  Request  for  Comments 

We  request  comments  on  all  aspects 
of  this  cost-benefit  analysis,  including 
identification  of  any  additional  costs  or 
benefits  of  or  suggested  alternatives  to, 
the  proposed  amendments.  Commenters 
are  requested  to  provide  empirical  data 
and  other  factual  support  for  their  views 
to  the  extent  possible. 


"5  GAO  Report,  supra  note  19,  at  79. 
'*^See  Investment  Company  Institute,  Mutual 
Fund  Fact  Book^  supra  note  96,  at  63. 
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VI.  Consideration  of  Burden  on 
Competition;  Promotion  of  Efficiency, 
Competition,  and  Capital  Formation 

Section  23(a)(2)  of  the  Exchange  Act 
requires  us,  when  adopting  rules  under 
the  Exchange  Act,  to  consider  the 
impact  that  any  new  rule  would  have  on 
competition.  Section  23(a)(2)  also 
prohibits  us  from  adopting  any  rule  that 
would  impose  a  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act."'^  In  addition,  Section 
2(c)  of  ^e  Investment  Company  Act, 
Section  2(b)  of  the  Seciuities  Act,  and 
Section  3(f)  of  the  Exchange  Act  require 
the  Commission,  when  engaging  in 
rulemaking  that  requires  it  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider,  in  addition  to  the 
protection  of  investors,  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation."^ 

The  proposed  amendments  are 
intended  to  provide  greater 
transparency  for  fund  shareholders 
regarding  their  investments  in  funds. 
These  proposed  amendments  may 
improve  efficiency.  The  enhanced 
disclosure  requirements  may  provide 
shareholders  with  more  frequent  access 
to  portfolio  holdings  of  the  funds  in 
which  they  invest,  which  may  promote 
more  efficient  allocation  of  investments 
by  investors  and  more  efficient 
allocation  of  assets  among  competing 
funds.  The  proposed  amendments  may 
also  improve  competition,  as  enhanced 
disclosure  may  lead  to  better-informed 
investors  and  may  prompt  funds  to  seek 
to  provide  better-irdormed  investors 
with  improved  products  and  services.  In 
addition,  permitting  funds  to  deliver 
summary  portfolio  schedules  in 
shareholder  reports  may  provide  a 
significant  reduction  in  printing  and 
delivery  costs  ultimately  borne  by 
shareholders.  Finally,  the  effects  of  the 
proposed  amendments  on  capital 
formation  are  unclear.  Although,  as 
noted  above,  we  believe  that  the 
proposed  amendments  would  benefit 
investors,  the  magnitude  of  the  effect  of 
the  proposed  amendments  on  efficiency, 
competition,  and  capital  formation  is 
difficult  to  quantify,  particularly  given 
that  many  funds  do  not  currently 
provide  the  type  of  disclosure 
contemplated  by  the  proposed 
amendments. 

We  request  comment  on  whether  the 
proposed  amendments,  if  adopted, 
would  impose  a  bvu'den  on  competition. 
We  also  request  comment  on  whether 


the  proposed  amendments,  if  adopted, 
would  promote  efficiency,  competition, 
and  capital  formation.  Commenters  are 
requested  to  provide  empirical  data  and 
other  factual  support  for  their  views  if 
possible. 

Vn.  Initial  Regalatory  Flexibility 
Analysis 

This  Initial  Regulatory  Flexibility 
Analysis  ("Analysis")  has  been 
prepared  in  accordance  with  5  U.S.C. 
603,  and  relates  to  the  Commission's 
proposed  rule  and  form  amendments 
imder  the  Securities  Act,  the  Exchange 
Act,  and  the  Investment  Company  Act 
to  improve  the  quality  of  periodic 
disclosure  provided  by  registered 
management  investment  companies 
("funds")  about  their  portfolio 
investments,  costs,  and  past 
performance.  These  proposed 
amendments  are  intended  to  enable 
funds  to  provide  more  meaningful 
information  to  shareholders  while 
reducing  the  costs  of  producing  and 
delivering  annual  and  semi-annual 
reports  to  shareholders. 

A.  Reasons  for,  and  Objectives  of. 
Proposed  Amendments 

Shareholder  reports  are  one  of  the 
principal  means  by  which  funds 
provide  periodic  information  to  their 
investors.  Fund  shareholder  reports 
historically  have  served  primarily  as  a 
vehicle  to  provide  financial  statements 
and  other  financial  information  to 
shareholders.' '^  The  Commission 
believes  that,  with  some  modifications, 
fund  shareholder  reports  could  become 
a  more  effective  vehicle  for 
communicating  information  to 
investors.  The  proposed  amendments 
principally  address  disclosure  of  fund 
portfolio  holdings  and  expenses,  two 
significant  areas  for  improvement  that 
have  been  identified  by  investor  groups, 
members  of  the  fund  industry,  and 
others. 

B.  Legal  Basis 

The  Commission  is  proposing 
amendments  to  Regulation  S-X 
pursuant  to  authority  set  forth  in 
sections  5,  6,  7,  8,  and  19(a)  of  the 
Securities  Act  (15  U.S.C.  77e.  77 f.  77g, 


'"15  U.S.C.  78w(a)(2). 

"» 15  U.S.C.  77(b),  78c(f),  and  808-2(c). 


"8  Section  30(e)  of  the  Investment  Company  Act 
(15  U.S.C.  80a-29(e)l  (requiring  a  fund  to  transmit 
to  its  stockholders,  at  least  semi-annually,  reports 
containing  financial  statements  and  other  financial 
information  as  the  Commission  may  prescribe  by 
rules  and  regulations);  National  Securities  Markets 
Improvement  Act  of  1996,  Pub.  L.  104-290,  207, 
110  Stat.  3416  (Oct.  11,  1996)  (adding  Section  30(f) 
to  the  Investment  Company  Act,  which  allows  the 
Commission  to  require  that  semi-annual  reports 
"include  such  other  information  as  the  Commission 
deems  necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  investors.") 


77h,  and  77s(a)),  sections  12, 13, 15(d) 
and  23(a)  of  the  Exchange  Act  (15  U.S.C. 
781,  78m,  78o(d),  and  78w(a))  and 
sections  8,  24(a),  30,  31,  and  38  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-8,  80a-24(a),  80a-29,  80a-30,  and 
80a-37).  The  Commission  is  proposing 
new  rule  30bl-4  and  new  Form  N-Q 
pursuant  to  authority  set  forth  in   _  . 
sections  8,  30,  31,  and  38  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-8,  80a-29,  80a-30,  and  80a-37). 
The  Commission  is  proposing 
amendments  to  Forms  N-IA,  N-2,  and 
N-3  pursuant  to  authority  set  forth  in 
sections  5,  6,  7, 10,  19(a),  and  28  of  the 
Securities  Act  (15  U.S.C.  77e,  77f,  77g, 
77j,  77s(a),  and  77z-3)  and  sections  6(c), 
8,  24(a),  30,  and  38  of  the  Investment 
Company  Act  (15  U.S.C.  80a-6(c),  80a- 
8,  80a-24(a),  80a-29,  and  80a-37).  The 
Commission  is  proposing  amendments 
to  proposed  Form  N-CSR  pursuant  to 
authority  set  forth  in  sections  10(b),  13, 
15(d),  23(a),  and  36  of  the  Exchange  Act 
(15  U.S.C.  78j(b),  78m,  78o(d).  78w(a). 
and  78mm)  and  sections  6(c),  8,  24(a), 
30,  and  38  of  the  Investment  Company 
Act  (15  U.S.C.  80a-6(c).  80a-8,  80a- 
24(a),  80a-29,  and  80a-37). 

C.  Small  Entities  Subject  to  the  Rule 

For  purposes  of  the  Regulatory 
Flexibility  Act,  an  investment  company 
is  a  small  entity  if  it,  together  with  other 
investment  companies  in  the  same 
group  of  related  investment  companies, 
has  net  assets  of  $50  million  or  less  as 
of  the  end  of  its  most  recent  fiscal 
year.  120  Approximately  205  out  of  3700 
investment  companies  that  would  be 
affected  by  this  rule  meet  this 
definition.  121  • 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

.  The  proposed  amendments  would: 
•  Permit  a  fund  to  include  a  summary 
portfolio  schedule  in  its  reports  to 
shareholders,  and  exempt  a  money 
market  fund  from  the  requirement  to 
include  a  portfolio  schedule  of 
investments  in  unaffiliated  issuers  in  its 
reports  to  shareholders,  provided  that 
the  complete  portfolio  schedule  is  filed 
with  the  Commission  on  proposed  Form 
N-CSR  semi-annually  and  is  provided 
to  shareholders  upon  request,  free  of 
charge; 


•20 17  CFR  270.0-10. 

"'  This  estimate  is  based  on  figures  compiled  by 
Division  of  Investment  Management  staff  regarding 
investment  companies  registered  on  Form  N-IA, 
Form  N-2.  and  Form  N-3.  In  determining  whether 
an  insurance  company  separate  account  is  a  small 
entity  for  purposes  of  the  Regulatory  Flexibility  Act. 
the  assets  of  insurance  company  separate  accounts 
are  aggregated  with  the  assets  of  their  sponsoring 
insurance  companies.  Investment  Company  Act 
rule  0-10(b)  (17  CFR  270.0-10(b)). 
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•  Require  reports  to  shareholders  by 
funds  to  include  a  tabular  or  graphic 
presentation  of  a  fund's  portfolio 
holdings  by  identifiable  categories; 

•  Require  a  fund  to  file  its  complete 
portfolio  schedule  as  of  the  end  of  its 
first  and  third  fiscal  quarters  with  the 
Commission  on  new  proposed  Form  N- 

•  Require  open-end  management 
investment  companies  ("mutual  funds") 
to  disclose  fund  expenses  borne  by 
shareholders  during  the  reporting 
period  in  reports  to  shareholders;  and 

•  Require  a  mutual  fund  to  include 
Management's  Discussion  of  Fund 
Performance  in  its  annual  report  to 
shareholders. 

The  proposed  amendments  would 
apply  equally  to  funds  that  are  small 
entities  and  to  other  funds.  The 
Commission  estimates  that  the  proposed 
amendments  may  result  in  some  one- 
time formatting  and  ongoing  costs  and 
burdens  that  would  be  imposed  on  all 
funds,  but  which  may  have  a  relatively 
greater  impact  on  smaller  firms.  These 
include  the  costs  related  to  disclosing 
the  dollar  cost  associated  with  investing 
a  standardized  amount  in  a  fund;  and 
the  requirement  that  funds  file  their 
complete  portfolio  schedules  with  the 
Commission  on  a  quarterly  basis.  These 
costs  also  could  include  expenses  for 
computer  time,  legal  and  accounting 
fees,  information  technology  staff,  and 
additional  computer  and  telephone 
equipment.  However,  we  believe  the 
benefits  that  will  result  to  shareholders 
through  better  information  about  their 
funds'  investments,  costs,  and  past 
performance  justify  these  potential 
costs. 

The  Commission  solicits  comment  on 
the  effect  the  proposed  amendments 
would  have  on  small  entities. 

E.  Duplicative,  Overlapping  or 
Conflicting  Federal  Rules 

There  are  no  rules  that  duplicate, 
overlap,  or  conflict  with  the  proposed 
amendments. 

F.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
us  to  consider  significant  alternatives 
that  would  accomplish  our  stated 
objective,  while  minimizing  any 
significant  adverse  impact  on  small 
issuers.  In  connection  with  the 
proposed  amendments,  the  Commission 
considered  the  following  alternatives:  (i) 
The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (ii) 
the  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the 


proposed  amendments  for  small 
entities:  (iii)  the  use  of  performance 
rather  than  design  standards;  and  (iv)  an 
exemption  from  coverage  of  the 
proposed  amendments,  or  any  part 
thereof,  for  small  entities. 

The  Commission  believes  at  the 
present  time  that  special  compliance  or 
reporting  requirements  for  small 
entities,  or  an  exemption  from  coverage 
for  small  entities,  would  not  be 
appropriate  or  consistent  with  investor 
protection.  The  proposed  disclosure 
amendments  would  provide 
shareholders  with  greater  transparency 
regarding  a  fund's  investments,  costs, 
and  performance.  Different  disclosure 
requirements  for  small  entities,  such  as 
reducing  the  frequency  of  portfolio 
holdings  reports  that  small  entities 
would  have  to  file  with  the 
Commission,  may  create  the  risk  that 
shareholders  of  those  small  entities 
would  not  have  access  to  sufficient 
information  to  make  an  informed 
evaluation  as  to  whether  the  fund  is 
complying  with  its  stated  investment 
objective.  We  believe  it  is  important  that 
the  disclosure  that  would  be  required  by 
the  proposed  amendments  be  provided 
to  shareholders  by  all  funds,  not  just 
funds  that  are  not  considered  small 
entities. 

We  have  endeavored  throughout  these 
proposed  amendments  to  minimize  the 
regulatory  burden  on  all  funds, 
including  small  entities,  while  meeting 
our  regulatory  objectives.  Small  entities 
should  benefit  fi-om  the  Commission's 
reasoned  approach  to  the  proposed 
amendments  to  the  same  degree  as  other 
investment  companies.  Further 
clarification,  consolidation,  or 
simplification  of  the  proposals  for  funds 
that  are  small  entities  would  be 
inconsistent  with  the  Commission's 
concern  for  investor  protection.  Finally, 
we  do  not  consider  using  performance 
rather  than  design  standards  to  be 
consistent  with  our  statutory  mandate  of 
investor  protection  in  the  present 
context. 

G.  Solicitation  of  Comments 

The  Commission  encourages  the 
submission  of  written  comments  with 
respect  to  any  aspect  of  this  analysis. 
Comment  is  specifically  requested  on 
the  number  of  small  entities  that  would 
be  affected  by  the  proposed 
amendments  and  the  likely  impact  of 
the  proposals  on  small  entities. 
Commenters  are  asked  to  describe  the 
natiu-e  of  any  impact  and  provide 
empirical  data  supporting  the  extent  of 
the  impact.  These  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis,  if 
the  proposed  amendments  are  adopted. 


and  will  be  placed  in  the  same  public 
file  as  comments  on  the  proposed 
amendments  themselves.  Comments 
should  be  submitted  in  triplicate  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Comments  also  may  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  To 
help  us  process  and  review  your 
comments  more  efficiently,  comments 
should  be  sent  by  hard  copy  or 
electronically,  but  not  by  both  methods. 
All  comment  letters  shpuld  refer  to  File 
No.  S7-51-02;  this  file  number  should 
be  included  on  the  subject  line  if  E-mail 
is  used.  Comment  letters  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0102. 
Electronically  submitted  comment 
letters  also  will  be  posted  on  the 
Commission's  Internet  Web  site  [http:// 
www.  sec.gov)  .122 

VIII.  Consideration  of  Impact  on  the 
Economy 

For  purposes  of  the  Small  Business 
Enforcement  Fairness  Act  of  1996,^23  a 
rule  is  "major"  if  it  results  or  is  likely 
to  result  in: 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  Significant  adverse  effects  on 
competition,  investment,  or  innovation. 

The  Commission  requests  comment 
on  the  potential  impact  of  the  proposed 
amendments  on  the  U.S.  economy  on  an 
annual  basis.  Commenters  are  requested 
to  provide  empirical  data  to  support 
their  views. 

IX.  Statutory  Authority 

The  Commission  is  proposing 
amendments  to  Regulation  S-X 
pursuant  to  authority  set  forth  in 
sections  5,  6,  7,  8,  and  19(a)  of  the 
Securities  Act  (15  U.S.C.  77e,  77f,  77g, 
77h,  and  77s(a)];  sections  12.  13,  15(d). 
and  23(a)  of  the  Exchange  Act  (15  U.S.C. 
787,  78m,  78o(d),  and  78w(a)l;  and 
sections  8,  24(a),  30,  31,  and  38  of  the 
Investment  Compemy  Act  (15  U.S.C. 
80a-8,  80a-24{a),  80a-29,  80a-30,  and 
80a-37].  The  Commission  is  proposing 
new  rule  30bl— 4  and  new  Form  N-Q 
pursuant  to  authority  set  forth  in 
sections  8,  30,  31,  and  38  of  the 


>^^  We  do  not  edit  personal  identifying 
information,  such  as  names  or  electronic  mail 
addresses,  from  electronic  submissions.  You  should 
submit  only  information  that  you  wish  lo  make 
available  publicly. 

'"Pub.  L.  104-21,  Title  11.  110  Stat.  857  (1996). 
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hvestment  Company  Act  (15  U.S.C. 
80a-8,  80a-29,  80a-30,  and  80a-37]. 
The  Commission  is  proposing 
amendments  to  Forms  N-lA,  N-2,  and 
N-3  pursuant  to  authority  set  forth  in 
sections  5,  6,  7, 10,  19(a),  and  28  of  the 
Securities  Act  (15  U.S.C.  lie,  771,  77%,  . 
77],  77s{a),  and  77z-3]  and  sections  6(c), 
8,  24(a),  30,  and  38  of  the  Investment 
Company  Act  (15  U.S.C.  80a-6(c),  80a- 
8.  80a-24(a),  80a-29,  and  80a-37].  The 
Commission  is  proposing  amendments 
to  proposed  Form  N-CSR  pursuant  to 
authority  set  forth  in  sections  10(b),  13, 
15(d),  23(a),  and  36  of  the  Exchange  Act 
(15  U.S.C.  78j(b).  78m,  78o(d),  78w(a), 
and  78mm]  and  sections  6(c),  8,  24(a), 
30,  and  38  of  the  Investment  Company 
Act  (15  U.S.C.  80a-6(c),  80a-8,  80a- 
24(a),  80a-29,  and  80a-37]. 

List  of  Sub)ects 

1 7  CFR  Parts  210,  270,  and  274 

Investment  companies,  Reporting  and 
recordkeeping  requirements,  Securities. 

1 7  CFR  Parts  239  and  249  ' 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Proposed  Rule  and  Form 
Amendments 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 


PART  210— FORM  AND  CONTENT  OP 
AND  REQUIREMENTS  FOR  RNANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  INVESTMENT 
ADVISERS  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h.  77j.  77s, 
77Z-2,  77Z-3.  77aa(25),  77aa(26),  78c,  78J-1, 
78/,  78m,  78n.  78o(d),  78q,  78u-5,  78w(a), 
78//,  78mm,  79e(b).  79j(a),  79n,  79t(a),  80a- 
8.  80a-20,  80a-29,  80a-30.  80a-37(a),  80b-3, 
80b-ll  unless  otherwise  noted. 

2.  Paragraph  (c)  of  §  210.6-10  is 
revised  to  read  as  follows: 

§  21 0.6-1 0    What  schedules  are  to  be  filed. 

***** 

(c)  Management  investment 
companies.  (1)  Except  as  otherwise 
provided  in  the  applicable  form,  the 
schedules  specified  in  this  paragraph 
shall  be  filed  for  management 
investment  companies  as  of  the  dates  of 
the  most  recent  audited  balance  sheet 
and  any  subsequent  unaudited 
statement  being  filed  for  each  person  or 
group. 

Schedule  I — Investments  in  securities 
of  unaffiliated  issuers.  The  schedule 
prescribed  by  §  210.12-12  shall  be  filed 
in  support  of  caption  1  of  each  balance 
sheet. 

Schedule  II — Investments — other  than 
securities.  The  schedule  prescribed  by 


§  210.12-13  shall  be  filed  in  support  of 
caption  3  of  each  balance  sheet.  This 
schedule  may  be  omitted  if  the 
investments,  other  than  securities,  at 
both  the  beginning  and  end  of  the 
period  amount  to  less  than  one  percent 
of  the  value  of  total  investments 
(§210.6-04.4). 

Schedule  lit — Investments  in  and 
advances  to  affiliates.  The  schedule 
prescribed  by  §  210.12-14  shall  be  filed 
in  support  of  caption  2  of  each  balance 
sheet. 

Schedule  rV — Investments — securities 
sold  short.  The  schedule  prescribed  by 
§  2 10. 12-1 2 A  shall  be  filed  in  support  of 
caption  10(a)  of  each  balance  sheet. 

Schedule  V — Open  option  contracts 
written.  The  schedule  prescribed  by 
§  210.12-12B  shall  be  filed  in  support  of 
caption  10(b)  of  each  balance  sheet. 

(2)  When  permitted  by  the  applicable 
form,  the  schedule  specified  in  this 
paragraph  may  be  filed  for  management 
investment  companies  as  of  the  dates  of 
the  most  recent  audited  balance  sheet 
and  any  subsequent  unaudited 
statement  being  filed  for  each  person  or 
group. 

Schedule  VI — Summary  schedule  of 
investments  in  securities  of  unaffiliated 
issuers.  The  schedule  prescribed  by 
§  210.12-12C  may  be  filed  in  support  of 
caption  1  of  each  balance  sheet. 
***** 

3.  Add  §210.12-12C  to  read  as 
follows: 

§210.12-12C    Summary  schedule  of 
investments  in  securities  of  unaffiliated 
issuers. 


Column  A 


Name  of  issuer  and  title  of  issue ' 


Column  B 


Balance  held  at  close  of  period. 
Number  of  shares — principal 
amount  of  bonds  and  notes  ^. 


Column  C 


Value  of  each  item  at  close  of  pe- 
riod •»•  s  »■■'.        .     • 


Column  D 


Percentage   value   compared   to 
net  assets 


'  List  the  50  largest  issues  and  any  other  securities  the  value  of  which  exceeded  one  percent  of  net  asset  value  of  the  registrant  as  of  the 
dose  of  the  period  in  order  of  descending  value.  For  purposes  of  determining  whether  the  value  of  a  security  exceeds  one  percent  of  net  asset 
value,  aggregate  and  treat  as  a  single  issue  all  securities  of  any  one  issuer.  List  each  issue  separately,  whether  or  not  issued  by  a  single  issuer, 
except  as  provided  in  note  2.  Restricted  securities  shall  not  be  combined  with  unrestricted  securities  of  the  same  issuer. 

2  Identify  by  an  appropriate  symbol  or  footnote  the  type  of  instrument.  For  purposes  of  the  list,  aggregate  and  treat  as  a  single  issue,  respec- 
tively, (a)  short-temri  debt  instruments  of  the  same  issuer  (indicating  the  range  of  interest  rates  and  maturity  dates),  and  (b)  fully  collateralized  re- 
purchase agreements  (indicate  in  a  footnote  the  range  of  dates  of  the  repurchase  agreements,  the  total  purchase  price  of  the  securities,  the  total 
amount  to  be  received  upon  repurchase,  the  range  of  repurchase  dates,  and  description  of  securities  subject  to  the  repurchase  agreements) 
Group  all  securities  not  separately  listed  in  a  category  \abe\e6  "Other  Securities." 

3  Indicate  by  an  appropriate  symbol  each  issue  of  securities  which  is  non-income  producing.  Evidences  of  indebtedness  and  preferred  shares 
may  be  deemed  to  be  income  producing  if,  on  the  respective  last  interest  payment  date  or  date  for  the  declaration  of  dividends  prior  to  the  date 
of  the  related  balance  sheet,  there  was  only  a  partial  payment  of  interest  or  a  declaration  of  only  a  partial  amount  of  the  dividends  payable;  in 
such  case,  however,  each  such  issue  shall  be  indicated  by  an  appropriate  symbol  referring  to  a  note  to  the  effect  that,  on  the  last  interest  or  divi- 
dend date,  only  partial  interest  was  paid  or  partial  dividends  declared.  If,  on  such  respective  last  interest  or  dividend  date,  no  interest  was  paid  or 
no  cash  or  in  kind  dividends  declared,  the  issue  shall  not  be  deemed  to  be  income  producing.  Common  shares  shall  not  be  deemed  to  be  in- 
come producing  unless,  during  the  last  year  preceding  the  date  of  the  related  balance  sheet,  there  was  at  least  one  dividend  paid  upon  such 
common  shares. 

"Total  Column  C.  The  total  of  column  C  should  equal  the  total  shown  on  the  related  balance  sheet  for  investments  in  securities  of  unaffiliated 
issuers. 

5  Indicate  by  an  appropriate  symbol  each  issue  of  restricted  securities.  State  the  following  in  a  footnote:  (a)  as  to  each  such  issue:  (1)  acquisi- 
tion date,  (2)  canying  value  per  unit  of  investment  at  date  of  related  balance  sheet,  e.g..  a  percentage  of  cunent  market  value  of  unrestricted  se- 
curities of  the  same  issuer,  etc..  and  (3)  the  cost  of  such  securities;  (b)  as  to  each  issue  acquired  during  the  year  preceding  the  date  of  the  re- 
lated balance  sheet,  the  carrying  value  per  unit  of  investment  of  unrestricted  securities  of  the  same  issuer  at:  (1)  the  day  the  purchase  pnce  was 
agreed  to;  and  (2)  the  day  on  which  an  enforceable  right  to  acquire  such  securities  was  obtained;  and  (c)  the  aggregate  value  of  all  restncted  se- 
curities and  the  percentage  which  the  aggregate  value  bears  to  net  assets. 

6  Indicate  by  an  appropriate  symbol  each  issue  of  securities  held  in  connection  with  open  put  or  call  option  coritracts  or  loans  for  short  sales. 
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^  Slate  in  a  footnote  the  following  amounts  based  on  cost  for  Federal  income  tax  purposes:  (a)  Aggregate  gross  unrealized  appreciation  for  all 
securities  in  whicfi  there  is  an  excess  of  value  over  fax  cost,  (b)  the  aggregate  gross  unrealized  depreciation  for  afl  securities  in  which  there  is  an 
excess  of  tax  cost  over  value,  (c)  the  net  unrealized  appreciation  or  depreciation,  and  (d)  the  aggregate  cost  of  securities  for  Federal  income  tax 
purposes. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

4.  The  authority  citation  for  part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h.  77j,  77s, 
77Z-2,  77SSS,  78c.  78/,  78m,  78n.  78o(d), 
78U-5.  78w(a),  78//(d).  79e,  79f,  79g,  79).  79/, 
79m.  79n.  79q,  79t,  80a-8,  80a-24,  80a-26, 
80a-29,  80a-30,  and  80a-37,  unless 
otherwise  noted. 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1 934 

5.  The  authority  citation  for  part  249 
continues  to  read,  in  part,  as  follows: 

Authority:  15,U.S.C.  78a,  et  seq.,  unless 
otherwise  noted. 


PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

6.  The  general  authority  citation  for 
part  270  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq..  80a- 
34(d),  80a-37,  and  80a-39,  unless  otherwise 
noted. 
***** 

7.  Section  270.30bl-4  is  added  to 
read  as  follows: 

§  270.30b1  -4    Quarterly  report. 

Every  registered  management 
investment  company,  other  than  a  small 
business  investment  company  registered 
on  Form  N-5  (§§  239.24  and  274.5  of 
this  chapter),  shall  file  a  quarterly  report 
on  Form  N-Q  (§274.129  of  this  chapter) 
not  more  than  sixty  calendar  days  after 
tl^  close  of  the  first  and  third  quarters 
of  each  fiscal  year.  A  registered 
management  investment  company  that 
has  filed  a  registration  statement  with 
the  Commission  registering  its  securities 
for  the  first  time  under  the  Securities 
Act  of  1933  is  relieved  of  this  reporting 
obligation  with  respect  to  any  reporting 
period  or  portion  thereof  prior  to  the 
date  on  which  that  registration 
statement  becomes  effective  or  is 
withdrawn. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

8.  The  authority  citation  for  part  274 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77),  77s, 
78c(b),  78/,  78m,  78n,  78o(d),  80a-8,  80a-24, 
80a-26,  and  80a-29,  and  sections  3(a)  and 


302,  Pub.  L.  No.  107-204,  116  Stat.  745, 
unless  otherwise  noted. 

Section  274.128  is  also  issued  under  sees. 
3(a)  and  302,  Pub.  L.  107-204,  116  Stat.  745. 

8a.  Section  274.129  is  added  to  read 
as  follows: 

§  274.129    Form  N-Q,  quarterly  schedule  of 
portfolio  holdings  of  registered 
management  investment  company. 

This  form  shall  be  used  by  registered 
management  investment  companies, 
other  than  small  business  investment 
companies  registered  on  Form  N— 5 
(§§  239.24  and  274.5  of  this  chapter),  for 
quarterly  reports  to  be  filed  for  the  first 
and  third  quarters  of  each  fiscal  year, 
pursuant  to  seciton  30  of  the  Investment 
Company  Act  of  1940  and  §  270.30bl- 
4  of  this  chapter. 

9.  Form  N-1 A  (referenced  in 
§§  239.15A  and  274.11  A)  is  amended 
by: 

a.  Removing  Item  5  and  redesignating 
Items  6  through  30  as  Items  5  through  29; 

b.  In  paragraph  B.2(b)  of  the  General 
Instructions,  revising  the  phrase  "(except 
Items  1.  2,  3,  5,  and  9),  B,  and  C  (except  Items 
23(e)  and  (i}-(k))"  to  read  "(except  Items  1, 

2,  3,  and  8),  B,  and  C  (except  Items  22(e)  and 
(i)-{k))": 

c.  In  paragraph  C.3(a)  of  the  General 
Instructions,  revising  the  reference  "Item  8" 
to  read  "Item  7"; 

d.  In  paragraph  C.3(d)(i),  introductory  text, 
of  the  General  Instructions  and  in  newly 
redesignated  Item  6.  the  introductory  text  of 
paragraph  (f),  revising  the  reference  "Items 
7(b)-(d)  and  8(a)(2)"  to  read  "Items  6(b)-(d) 
and  7(a)(2)": 

e.  In  paragraph  (b)(1)  of  Item  1,  removing 
the  phrase  ",  if  required  by  Item  5"; 

f.  Removing  Instruction  5  to  Item  1(b)(1) 
and  redesignating  Instruction  6  to  Item 
1(b)(1)  as  Instruction  5  to  Item  1(b)(1); 

g.  In  newly  redesignated  Instruction  5  to 
Item  1(b)(1)  and  paragraph  (a)(2)  of  newly 
redesignated  Item  7,  revising  the  reference 
"Item  7(f)"  to  read  "Item  6(f)"; 

h.  In  newly  redesignated  Instruction  5  to 
Item  1(b)(1),  revising  the  reference  "Item 
7(f)(3)"  to  read  "Item  6(f)(3)";     . 

i.  In  Item  2(c)(2)(iii),  revising  the  phrase 
"Instruction  5  to  Hem  5(b)"  to  read 
"Instruction  5  to  Item  21(b)(7)"; 

j.  In  Instruction  1(a)  to  Item  2(c)(2), 
revising  the  reference  "Item  9(a)"  to  read 
"Item  8(a)"; 

k.  In  Instruction  2(a)  to  Item  2(c)(2). 
revising  the  references  "Item  21(a)",  "Item 
21(b)(1)",  and  "Items  21(b)(2)  and  (3)"  to 
read  "Item  20(a)",  "Item  20(b)(1)",  and 
"Items  20(b)(2)  and  (3)",  respectively; 

1.  In  Instruction  2(b)  to  Item  2(c)(2"), 
revising  the  phrase  "Instruction  6  to  Item 
5(b)"  to  read  "Instruction  6  to  Item  21(b)(7)"; 

m.  In  Instruction  2(d)  to  Item  2(c)(2), 
revising  the  references  "Item  21(b)(2)"  and 


"Item  21"  to  read  "Item  20(b)(2)"  and  "Item 
20",  respectively; 

n.  In  Instruction  4  to  Item  2(c)(2),  revising 
the  phrase  "Instruction  11  of  Item  5(b)"  to 
read  "Instruction  11  to  Item  21(b)(7)"; 

o.  In  Instruction  2(a)(i)  to  Item  3,  revising 
the  reference  "Item  8(a)"  to  read  "Item  7(a)"; 

p.  In  Instruction  5  to  Item  4(b)(1),  revising  . 

the  reference  "Item  12(c)(1)"  to  read  "Item 
11(c)(1)";  q.  In  paragraph  (e)  of  newly 
redesignated  Item  11,  revising  the  reference 
"Item  9"  to  read  "Item  8"; 

r.  Revising  the  reference  "Item  13"  to  read 
"Item  12"  in  the  following  places: 

i.  Instruction  1  to  newly  redesignated  Item 
12; 

ii.  Paragraph  (a)(2)  of  newly  redesignated 
Item  12; 

iii.  Paragraph  (b)(3)  of  newly  redesignated 
Item  12; 

iv.  Paragraph  (b)(6)  of  newly  redesignated 
Item  12; 

v.  Instructions  6,  8,  and  10  to  newly 
redesignated  Item  12(b)(7)  each  time  it 
appears; 

vi.  Paragraph  (b)(8)  of  newly  redesignated 
Item  12  each  time  it  appears; 

vii.  Instructions  2,  4,  6,  7,  and  8  to  newly 
redesignated  Item  12(b)(8)  each  time  it 
appears;  and 

viii.  Paragraph  (b)(9)(iii)  of  newly 
redesignated  Item  12. 

s.  In  Instruction  to  paragraph  (a)  of  newly 
redesignated  Item  17,  revising  the  reference 
"Item  18(a)"  to  read  "Item  17(a)"; 

t.  In  Instruction  4  to  paragraph  (c)  of  newly 
redesignated  Item  17  and  paragraph  (k)  of 
newly  redesignated  Item  22,  revising  the 
reference  "Item  22"  to  read  "Item  21"; 

u.  In  Instruction  1  to  paragraph  (c)  of 
newly  redesignated  Item  19,  revising  the 
references  "Item  8(b)(2)",  "Item  15(d)",  and 
"Item  30"  to  read  "Item  7(b)(2)",  "Item 
14(d)",  and  "Item  29",  respectively; 

V.  In  paragraph  (b)  of  newly  redesignated 
item  26,  revising  the  reference  "Item  20"  to 
read  "Item  19"; 

w.  In  Instruction  2  to  paragraph  (c)  of 
newly  redesignated  Item  26,  revising  the 
reference  "Item  20(c)"  to  read  "Item  19(c)"; 

X.  In  Instruction  1  to  newly  redesignated 
Item  28,  revising  the  reference  "Item  15"  to 
read  "Item  14";  and 

y.  Revising  Instruction  5  to  Item  1(b)(1)  and 
newly  redesignated  Item  21.  * 

The  revisions  read  as  follows. 

>  Note:  The  text  of  Form  N-1  A  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  N-lA 


Hem  1.  Front  and  Back  Cover  Pages 

***** 

(b)*  *  * 
(1)  *  •  * 

Instructions. 
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I  ■  5.  A  Money  Market  Fund  may  omit  the 
sentence  indicating  that  a  reader  will  find  in 
the  Fund's  annual  report  a  discussion  of  the 
market  conditions  and  investment  strategies 
that  significantly  affect  the  Fund's 
performance  during  its  last  fiscal  year. 


Item  21.  Financial  Statements 

(a)  Registration' Statement.  Include,  in  a 
separate  section  following  the  responses  to 
the  preceding  Items,  the  financial  statements 
and  schedules  required  by  Regulation  S-X. 
The  specimen  price-make-up  sheet  required 
by  Instruction  4  to  Item  17(c)  may  be 
provided  as  a  continuation  of  the  balance 
sheet  specified  by  Regulation  S-X. 

instructions 

1.  The  statements  of  any  subsidiary  that  is 
not  a  majority-owned  subsidiary  required  by 
Regulation  S-X  may  be  omitted  from  Part  B 
and  included  in  Part  C. 

2.  la  addition  to  the  requirements  of  rule 
3-18  of  Regulation  S-X  (17  CFR  210.3-18), 
any  Fund  registered  under  the  Investment 
Company  Act  that  has  not  previously  had  an 
effective  registration  statement  under  the 
Securities  Act  must  include  in  its  initial 
registration  statement  under  the  Securities 
Act  any  additional  financial  statements  and 
condensed  financial  information  (which  need 
not  be  audited)  necessary  to  make  the 
financial  statements  and  condensed  financial 
information  included  in  the  registration 
statement  current  as  of  a  date  within  90  days 
prior  to  the  date  of  filing. 

(b)  Annual  Report.  Every  annual  report  to 
shareholders  required  by  rule  30e-l  must 
contain  the  following: 

(1)  Financial  Statements.  The  audited 
financial  statements  required,  and  for  the 
periods  specified,  by  Regulation  S-X. 

Instructions. 

1.  Schedule  VI — Summary  schedule  of 
investments  in  securities  of  unaffiliated 
/ssuers  (17  CFR  210.12-12C)  may  be 
included  in  the  financial  statements  in  lieu 
of  Schedule  I — Investments  in  securities  of 
unaffiliated  issuers  (17  CFR  210.12-12)  if:  (a) 
the  Fund  states  in  the  report  that  the  Fund's 
complete  schedule  of  investments  in 
securities  of  unaffiliated  issuers  is  available 
(i)  without  charge,  upon  request,  by  calling 

a  specified  toll-free  (or  collect)  telephone 
number;  (ii)  on  the  Fund's  Web  site,  if 
applicable;  and  (iii)  on  the  Commission's 
Web  site  at  http://wwvi'.sec.gov;  and  (b) 
whenever  the  Fund  (or  financial 
intermediary  through  which  shares  of  the 
Fund  may  be  purchased  or  sold)  receives  a 
request  for  the  Fund's  schedule  of 
Investments  in  securities  of  unaffiliated 
issuers,  the  Fund  (or  financial  intermediary) 
sends  a  copy  of  Schedule  I — Investments  in 
securities  of  unaffiliated  issuers  within  3 
business  days  of  receipt  by  first-class  mail  or 
other  means  designed  to  ensure  equally 
prompt  delivery. 

2.  In  the  case  of  a  Money  Market  Fund, 
Schedule  I — Investments  in  securities  of 
unaffiliated  issuers  (17  CFR  210.12-12C)  may 
be  omitted  from  its  financial  statements, 
provided  that:  (a)  the  Fund  states  in  the 
report  that  the  Fund's  complete  schedule  of 


investments  in  securities  of'unaffiliated 
issuers  is  available  (i)  without  charge,  upon 
request,  by  calling  a  specified  toll-free  (or 
collect)  telephone  number;  (ii)  on  the  Fund's 
Web  site,  if  applicable;  and  Liii)  on  the 
Commission's  Web  site  at  http:// 
ivivw.sec.gov;  and  (b)  whenever  the  Fund  (or 
financial  intermediary  through  which  shares 
of  the  Fund  may  be  purchased  or  sold) 
receives  a  request  for  the  Fund's  schedule  of 
investments  in  securities  of  unaffiliated 
issuers,  the  Fund  (or  financial  intermediary) 
sends  a  copy  of  Schedule  I — Investments  in 
securities  of  unaffiliated  issuers  within  3 
business  days  of  receipt  by  first-class  mail  or 
other  means  designed  to  ensure  equally 
prompt  delivery. 

(2)  Condensed  Financial  Information.  The 
condensed  financial  information  required  by 
Item  8(a)  with  at  least  the  most  recent  fiscal 
year  audited. 

(3)  Remuneration  Paid  to  Directors, 
Officers,  and  Others.  Unless  shown 
elsewhere  in  the  report  as  part  of  the 
financial  statements  required  by  paragraph 
(b)(1),  the  aggregate  remuneration  paid  by  the 
Fund  during  the  period  covered  by  the  report 
to: 

(i)  All  directors  and  all  members  of  any 
advisory  board  for  regular  compensation; 

(ii)  Each  director  and  each  member  of  an 
advisory  board  for  special  compensation; 

(iii)  All  officers;  and 

(iv)  Each  person  of  whom  any  officer  or 
director  of  the  Fund  is  an  affiliated  person. 

(4)  Changes  in  and  Disagreements  with 
Accountants.  The  information  concerning 
changes  in  and  disagreements  with 
accountants  and  on  accountii\g  and  financial 
disclosure  required  by  Item  304  of  Regulation 
S-K  (17  CFR  229.304). 

(5)  Management  Information.  The 
management  information  required  by  Item 
12(a)(1). 

(6)  Availability  of  Additional  Information 
about  Fund  Directors.  A  statement  that  the 
SAI  includes  additional  information  about 
Fund  directors  and  is  available,  without 
charge,  upon  request,  and  a  toll-free  (or 
collect)  telephone  number  for  shareholders  to 
call  to  request  the  SAI. 

(7)  Management's  Discussion  of  Fund 
Performance.  Disclose  the  following 
information  unless  the  Fund  is  a  Money 
Market  Fund: 

(i)  Discuss  the  factors  that  materially 
affected  the  Fund's  performance  during  the 
most  recently  completed  fiscal  year, 
including  the  relevant  market  conditions  and 
the  investment  strategies  and  techniques 
used  by  the  Fund's  investment  adviser. 

(ii)(A)Provide  a  line  graph  comparing  the 
initial  and  subsequent  account  values  at  the 
end  of  each  of  the  most  recently  completed 
10  fiscal  years  of  the  Fund  (or  for  the  life  of 
the  Fund,  if  shorter),  but  only  for  periods 
subsequent  to  the  effective  date  of  the.Fund's 
registration  statement.  Assume  a  $10,000 
initial  investment  at  the  beginning  of  the  first 
fiscal  year  in  an  appropriate  broad-based 
securities  market  index  for  the  same  period. 

(B)  In  a  table  placed  within  or  nejtt  to  the 
graph,  provide  the  Fund's  average  annual 
total  returns  for  the  1-,  5-,  and  10-year 
periods  as  of  the  end  of  the  last  day  of  the 
most  recent  fiscal  year  (or  for  the  life  of  the 


Fund,  if  shorter),  but  only  for  periods 
subsequent  to  the  effective  date  of  the  Fund's 
registration  statement.  Average  annual  total 
returns  should  be  computed  in  accordance 
with  Item  20(b)(1).  Include  a  statement 
accompanying  the  graph  and  table  to  the 
effect  that  past  performance  does  not  predict 
future  performance  and  that  the  graph  and 
table  do  not  reflect  the  deduction  of  taxes 
that  a  shareholder  would  pay  on  fund 
distributions  or  the  redemption  of  fund 
shares. 

Instructions. 

1.  Line  Graph  Computation. 

(a)  Assume  that  the  initial  investment  was 
made  at  the  offering  price  last  calculated  on 
the  business  day  before  the  first  day  of  the 
first  fiscal  year. 

(b)  Base  subsequent  account  values  on  the 
net  asset  value  of  the  Fund  last  calculated  on 
the  last  business  day  of  the  first  and  each 
subsequent  fiscal  year.  . 

(c)  Calculate  the  final  account  value  by 
assuming  the  account  was  closed  and 
redemption  was  at  the  price  last  calculated 
on  the  last  business  day  of  the  most  recent 
fiscal  year. 

(d)  Base  the  line  graph  on  the  Fund's 
required  minimum  initial  investment  if  that 
amount  exceeds  $10,000. 

2.  Sales  Load.  Reflect  any  sales  load  (or 
any  other  fees  charged  at  the  time  of 
purchasing  shares  or  opening  an  account)  by 
beginning  the  line  graph  at  the  amount  that 
actually  would  be  invested  (i.e.,  assume  that 
the  maximum  sales  load,  and  other  charges 
deducted  from  payments,  is  deducted  from 
the  initial  $10,000  investment).  For  a  Fund 
whose  shares  are  subject  to  a  contingent 
deferred  sales  load,  assume  the  deduction  of 
the  maximum  deferred  sales  load  (or  other 
charges)  tha.t  would  apply  for  a  complete 
redemption  that  received  the  price  last 
calculated  on  the  last  business  day  of  the 
most  recent  fiscal  year.  For  any  other 
deferred  sales  load,  assume  that  the 
deduction  is  in  th%  amount(s)  and  at  the 
tinie(s)  that  the  sales  load  actually  would 
have  been  deducted. 

3.  Dividends  and  Distributions.  Assume 
reinvestment  of  all  of  the  Fund's  dividends 
and  distributions  on  the  reinvestment  dates 
during  the  period,  and  reflect  any  sales  load 
imposed  upon  reinvestment  of  dividends  or 
distributions  or  both. 

4.  Account  Fees.  Reflect  recurring  fees  that 
are  charged  to  all  accounts. 

(a)  For  any  account  fees  that  vary  with  the 
size  of  the  account,  assume  a  $10,000 
account  size. 

fb)  Reflect,  as  appropriate,  any  recurring 
fees  charged  to  shareholder  accounts  that  are 
paid  other  than  by  redemption  of  the  Fund's 
shares. 

(c)  Reflect  an  annual  account  fee  that 
applies  totoore  than  one  Fund  by  allocating 
the  fee  in  the  following  manner:  Divide  the 
total  amount  of  account  fees  collected  during 
the  year  by  the  Funds'  total  average  net 
assets,  multiply  the  resulting  percentage  by 
the  average  account  value  for  each  Fund  and 
reduce^the  value  of  each  hypothetical 
account  at  the  end  of  each  fiscal  year  during 
which  the  fee  was  charged. 

5.  Appropriate  Index.  For  purposes  of  this 
Item,  an  "appropriate  broad-based  securities 
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market  index"  is  one  that  is  administered  by 
an  organization  that  is  not  an  affiliated 
person  of  the  Fund,  its  investment  adviser,  or 
principal  underwriter,  unless  the  index  is 
widely  recognized  and  used.  Adjust  \he 
index  to  reflect  the  reinvestment  of  dividends 
on  securities  in  the  index,  but  do  not  reflect 
the  expenses  of  the  Fund. 

6.  Additional  Indexes.  A  Fund  is 
encouraged  to  compare  its  performance  not 
only  to  the  required  broad-based  index,  but 
also  to  other  more  narrowly  based  indexes 
that  reflect  the  market  sectors  in  which  the 
Fund  invests.  A  Fund  also  may  compare  its 
performance  to  an  additional  broad-based 
index,  or  to  a  non-securities  index  (e.g.,  the 
Consumer  Price  Index),  so  long  as  the 
comparison  is  not  misleading. 

7.  Change  in  Index.  If  the  Fund  uses  an 
index  that  is  different  from  the  one  used  for 
the  immediately  preceding  fiscal  year, 
explain  the  reason(s)  for  the  change  and 
compare  the  Fund's  annual  change  in  the 
value  of  an  investment  in  the  hypothetical 
account  with  the  new  and  former  indexes. 

8.  Other  Periods.  The  line  graph  may  cover 
earlier  fiscal  years  and  may  compare  the 
e^ing  values  of  interim  periods  (e.g., 
monthly  or  quarterly  ending  values),  so  long 
as  those  periods  are  after  the  effective  date 
of  the  Fund's  registration  statement. 

9.  Scale.  The  axis  of  the  graph  measuring 
dollar  amounts  may  use  either  a  linear  or  a 
logarithmic  scale. 

10.  New  Funds.  A  New  Fund  (as  defined 
in  Instruction  5  to  Item  3)  is  not  required  to 
include  the  information  specified  by  this 
Item  in  its  prospectus  (or  annual  report), 
unless  Form  N-IA  (or  the  annual  report) 
contains  audited  financial  statements 
covering  a  period  of  at  least  6  months. 

11.  Change  in  Investment  Adviser.  If  the 
Fund  has  not  had  the  same  investment 
adviser  for  the  previous  10  fiscal  years,  the 
Fund  may  begin  the  line  graph  on  the  date 
that  the  current  adviser  began  to  provide 
advisory  services  to  the  Fund  so  long  as: 

(a)  Neither  the  current  adviser  nor  any 
affiliate  is  or  has  been  in  "control"  of  the 
previous  adviser  under  section  2(a)(9)  (15 
U.S.C.  80a-2(a)(9)l; 

(b)  The  current  adviser  employs  no 
officer(s)  of  the  previous  adviser  or 
employees  of  the  previous  adviser  who  were 
responsible  for  providing  investment 
advisory  or  portfolio  management  services  to 
the  Fund;  and 

(c)  The  graph  is  accompanied  by  a 
statement  explaining  that  previous  periods 
during  which  the  Fund  was  advised  by 
another  investment  adviser  are  not  shown. 

(iii)  Discuss  the  effect  of  any  policy  or 
practice  of  maintaining  a  specified  level  of 
distributions  to  shareholders  on  the  Fund's 
investment  strategies  and  per  share  net  asset 
value  during  the  last  fiscal  year.  Also  discuss 
the  extent  to  which  the  Fund's  distribution 
policy  resulted  in  distributions  of  capital. 

(c)  Semi-Annual  Report.  Every  semi-annual 
report  to  shareholders  required  by  rule  30e- 
1  must  contain  the  following  (which  need  not 
be  audited): 

(1)  Financial  Statements.  The  financial 
statements  required  by  Regulation  S-X  for 
the  period  commencing  either  with: 


(i)  The  beginning  of  the  Fund's  fiscal  year 
(or  date  of  organization,  if  newly  organized); 
or 

(ii)  A  date  not  later  than  the  date  after  the 
close  of  the  period  included  in  the  last  report 
under  rule  30e-l  and  the  most  recent 
preceding  fiscal  year. 

Instruction.  Instructions  1  and  2  to  Item 
21(b)(1)  also  apply  to  this  Item  21(c)(1). 

(2)  Condensed  Financial  Information.  The 
condensed  financial  information  required  by 
Item  8(a),  for  the  period  of  the  report  as 
specified  by  paragraph  (c)(1),  and  the  most 
recent  preceding  fiscal  year. 

(3)  Remuneration  Paid  to  Directors, 
Officers,  and  Others.  Unless  shown 
elsewhere  in  the  report  as  part  of  the 
financial  statements  required  by  paragraph 
(c)(1),  the  aggregate  remuneration  paid  by  the 
Fund  during  the  period  covered  by  the  report 
to  the  persons  specified  under  paragraph 
(b)(3). 

(4)  Changes  in  and  Disagreements  with 
Accountants.  The  information  concerning 
changes  in  and  disagreements  with 
accountants  and  on  accounting  and  financial 
disclosure  required  by  Item  304  of  Regulation 
S-K  (17  CFR  229.304). 

(d)  Annual  and  Semi-Annual  Reports. 
Every  annual  and  semi-annual  report  to 
shareholders  required  by  rule  30e-l  must 
contain  the  following: 

(1)  Expense  Example.  The  following 
information  regarding  expenses  for  the 
period: 

Example: 

As  a  shareholder  of  the  Fund,  you  incur 
two  types  of  costs:  (1)  transaction  costs, 
including  sales  charges  (loads)  on  purchase 
payments,  reinvested  dividends,  or  other 
distributions,  redemption  fees,  and  exchange 
fees;  and  (2)  ongoing  costs,  including 
management  fees,  distribution  (and/or 
service)  (12b-l)  fees,  and  other  Fund 
expenses.  This  Example  is  intended  to  help 
you  understand  your  ongoing  costs  (in 
dollars)  of  investing  in  the  Fund  and  to 
compare  this  cost  with  the  ongoing  cost  of 
investing  in  other  mutual  funds. 

The  Example  assumes  that  you  had  a 
$10,000  investment  in  the  Fund  at  the 
beginning  of  the  reporting  period  and 
continued  to  hold  your  shares  at  the  end  of 
the  reporting  period.  The  Example  uses  the 
Fund's  actual  operating  expenses  for  the 
period  [insert  dates],  including  account  fees. 

The  Example  contains  two  numbers.  The 
first  number  uses  the  actual  return  earned  by 
the  Fund  during  the  period  from  [insert 
dates]  to  show  the  actual  ongoing  costs 
incurred  on  a  $10,000  investment. 

The  second  number  uses  a  hypothetical 
5%  annual  retfci.  You  may' use  this  number 
to  compare  the  ongoing  costs  of  investing  in 
the  Fund  over  the  current  period  with  the 
ongoing  costs  of  investing  in  other  Funds, 
which  appear  in  their  shareholder  reports. 
Please  note  that  the  Example  does  not  reflect 
any  transactional  costs,  such  as  sales  charges 
(loads),  redemption  fees,  or  exchange  fees. 
Therefore,  the  Example  is  useful  in 
comparing  ongoing  costs  only,  and  will  not 
help  you  determine  the  relative  total  costs  of 
owning  different  funds.  In  addition,  if  these 
transactional  costs  were  included,  your  costs 
would  have  been  higher. 


Although  your  actual  ongoing  costs  may 
have  been  higher  or  lower,  based  on  the 
assumptions  described,  the  costs  would  have 
been: 

$ (using  the  Fund's  actual  return  for 

the  reporting  period);  and 

$ (using  a  hypothetical  5%  return  for 

the  reporting  period). 

Instructions. 

1.  General. 

(a)  Round  all  dollar  figures  to  the  nearest 
dollar. 

(b)  Include  the  narrative  explanations  in 
the  order  indicated.  A  Fund  may  modify  the 
narrative  explanations  if  the  explanation 
contains  comparable  information  to  that 
shown.  A  Fund  may  eliminate  any  parts  of 
the  narrative  explanations  that  are 
inapplicable.  For  example,  a  Fund  that  does 
not  charge  loads  need  not  include  the 
statement  that  the  Example  does  not  reflect 
loads  or  that  costs  would  be  higher  if  loads 
were  included. 

(c)(i)  If  the  Fund  is  a  Feeder  Fund,  reflect 
the  aggregate  expenses  of  the  Feeder  Fund 
and  the  Master  Fund.  In  a  footnote  to  the 
Example,  state  that  the  Example  reflects  the 
expenses  of  both  the  Feeder  and  Master 
Funds. 

(ii)  If  the  report  covers  more  than  one  Class 
of  a  Multiple  Class  Fund  or  more  than  one 
Feeder  Fund  that  invests  in  the  same  Master 
Fund,  provide  a  separate  Example  for  each 
Class  or  Feeder  Fund. 

2.  Computation 

(a)(i)  In  determining  the  Fund's  "actual 
operating  expenses"  for  purposes  of  this 
example,  include  all  expenses  that  are  - 
deducted  from  the  Fund's  assets  or  charged 
to  all  shareholder  accounts,  including 
"Management  Fees,"  "Distribution  (and/or 
Service)  (12b-l)  Fees,"  and  "Other 
Expenses"  as  those  terms  are  defined  in 
Instruction  3  to  Item  3  of  this  form  as 
modified  by  Instructions  2(a)(ii)  and  (c)(i)  to 
this  Item.  Reflect  recurring  and  non-recurring 
fees  charged  to  all  investors  other  than  any 
exchange  fees,  sales  charges  (loads),  or  fees 
charged  upon  redemption  of  the  Fund's 
shares.  The  amount  of  expenses  deducted 
from  the  Fund's  assets  are  the  amounts 
shown  as  expenses  in  the  Fund's  statement 
of  operations  (including  increases  resulting 
from  complying  with  paragraph  2(g)  of  rule 
6-07  of  Regulation  S-X  (17  CFR  210.6-07)). 

(ii)  For  purposes  of  this  Item  21(d)(1), 
"Other  Expenses"  include  extraordinary 
expenses  as  determined  under  generally 
accepted  accounting  principles  (see 
Accounting  Principles  Board  Opinion  No. 
30).  If  extraordinary  expenses  were  incurred 
that  materially  affected  the  Fund's  "Other 
Expenses,"  the  Fund  may  disclose  in  a 
footnote  to  the  Example  what  "actual 
operating  expenses"  would  have  been  had 
the  extraordineiry  expenses  not  been 
included. 

(b)  Assume  reinvestment  of  all  dividends 
and  distributions. 

(c)(i)  Base  the  percentages  of  "actual 
operating  expenses"  on  amounts  incurred 
during  the  reporting  period.  "Actual 
operating  expenses"  should  reflect  actual 
expenses  after  expense  reimbursement  or  fee 
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^waiver  arrangements  that  reduced  expenses 
during  the  reporting  period. 

(ii)  If  there  have  been  any  increases  or 
decreases  in  Fund  operating  expenses  that 
occurred  during  the  reporting  period  (or  that 
have  occurred  or  are  expected  to  occur 
during  the  current  fiscal  year)  that  would 
have  materially  affected  the  information  in 
the  Example  had  those  changes  been  in  place 
throughout  the  reporting  period,  restate  in  a 
footnote  to  the  Example  the  expense 
information  using  the  current  fees  as  if  they 
had  been  in  effect  throughout  the  entire 
reporting  period.  A  change  in  Fund  operating 
expenses  does  not  include  a  decrease  in 
operating  expenses  as  a  percentage  of  assets 
due  to  economies  of  scale  or  breakpoints  in 
a  fee  arrangement  resulting  from  an  increase 
in  the  Fund's  assets. 

(d)  Reflect  any  shareholder  account  fees 
collected  by  more  than  one  Fund  by 
allocating  the  total  amount  of  the  fees 
collected  during  the  reporting  period  for  all 
such  Funds  to  each  Fund  in  proportion  to  the 
relative  average  net  assets  of  the  Fund.  A 
Fund  that  charges  account  fees  based  on'a 
minimum  account  requirement  exceeding 
$10,000  may  adjust  its  account  fees  based  on 
the  amount  of  the  fee  in  relation  to  the 
Fund's  minimum  account  requirement. 

(2)  Graphical  Representation  of  Holdings. 
One  or  more  tables,  charts,  or  graphs 
depicting  the  securities  holdings  of  the  Fund 
by  reasonably  identifiable  categories  (e.g., 
type  of  security,  industry  sector,  geographic 
region,  credit  quality,  or  maturity)  showing 
the  percentage  of  net  asset  value  attributable 
to  each.  The  categories  should  be  selected, 
and  the  format  of  the  presentation  designed, 
to  provide  the  most  useful  information  to 
investors  about  the  types  of  investments 
made  by  the  Fund,  given  its  investment 
objectives.  Credit  quality  should  be  the 
ratings  grade  assigned  by  a  nationally 
recognized  statistical  rating  organization 
("NRSRO"),  as  that  term  is  used  in 
paragraphs  (c)(2)(vi)(E).  (F),  and  (H)  of  Rule 
15c3-l  under  the  Exchange  Act  (17  CFR 
240.15c3-l(c)(2)(vi)(E),  (F).  and  (H)).  The 
fund  should  use  ratings  of  only  one  NRSRO. 

(3)  Statement  Regarding  Availability  of 
Quarterly  Portfolio  Schedule.  A  statement 
that:  (i)  the  Fund  files  its  complete  schedule 
of  portfolio  holdings  with  the  Commission 
for  the  first  and  third  quarters  of  each  fiscal 
year  on  Form  N-Q;  (ii)  the  Fund's  Forms 
N-Q  are  available  on  the  Commission's 
Website  at  http://www.sec.gov;  (iii)  the 
Fund's  Forms  N-Q  may  be  reviewed  and 
copied  at  the  Commission's  Public  Reference 
Room  in  Washington,  DC,  and  that 
information  on  the  operation  of  the  Public 
Reference  Room  may  be  obtained  by  calling 
1-800-SEC-0330;  and  (iv)  if  the  Fund  makes 
the  information  on  Form  N-Q  available  to 
shareholders  on  its  website  or  upon  request, 
a  description  of  how  the  information  may  be 
obtained  from  the  Fund. 

10.  Form  N-2  (referenced  in  §§  239.14  and 
274.11a-l)  is  amended  by: 

a.  Revising  the  fourth  paragraph  and 
subparagraph  2  of  General  Instruction  F; 

b.  Revising  Instructions  4. a.  and  5.a.  to 
Item  23; 

c.  Redesignating  Instruction  6  to  Item  23  as 
Instruction  8;  and 


d.  Adding  new  Instructions  6  and  7  to  Item 
23. 

The  additions  and  revisions  read  as 
follows: 

Note:  The  text  of  Form  N-2  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations 

Form  N-2 


General  Instructions 


F.  Incorporation  by  Reference 

A  Registrant  may  incorporate  by  reference 
into  the  prospectus  or  the  SAI  in  response  to 
Item  4.1  or  23  of  this  form  the  information 
contained  in  Form  N-CSR  (17  CFR  249.331 
and  274.128)  or  any  report  to  shareholders 
meeting  the  requirements  of  section  30(e)  of 
the  1940  Act  (15  U.S.C.  80a-29(e))  and  Rule 
30e-l  (17  CFR  270.30e-l)  thereunder  (and  a 
Registrant  that  has  elected  to  be  regulated  as 
a  business  development  company  may  so 
incorporate  into  Items  4.2,  8.6.c,  or  23  of  this 
form  the  information  contained  in  its  annual 
report  under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78a  et  seq.)  (the  "Exchange 
Act")),  provided: 
***** 

2.  The  Registrant  states  in  the  prospectus 
or  the  SAI,  at  the  place  where  the 
information  required  by  Items  4.1,  4.2,  8.6.C., 
or  23  of  this  form  would  normally  appear, 
that  the  information  is  incorporated  by 
reference  from  a  report  to  shareholders  or  a 
report  on  Form  N-CSR.  (The  Registrant  also 
may  describe  briefly,  in  either  the 
prospectus,  the  SAI,  or  Part  C  of  the 
registration  statement  (in  response  to  Item 
24.1)  those  portions  of  the  report  to 
shareholders  or  report  on  Form  N-CSR  that 
are  not  incorporated  by  reference  and  are  not 
a  part  of  the  registration  statement.);  and 


Item  23.  Financial  Statements 


Instructions. 

*         *         *         *         * 

4.  *  *  * 

a.  The  audited  financial  statements 
required  by  Regulation  S-X  for  the  periods 
specified  by  Regulation  S-X,  modified  to 
permit  the  omission  of  the  statements  and 
schedules  that  may  be  omitted  from  Part  B 
of  the  registration  statement  by  Instruction  2 
above  and  as  permitted  by  Instruction  7 
below; 
***** 

5.  *   *   * 

a.  The  financial  statements  required  by 
Regulation  S-X  for  the  period  commencing 
either  with  (1)  the  beginning  of  the 
company's  fiscal  year  (or  date  of 
organization,  if  newly  organized);  or  (2)  a 
date  not  later  than  the  date  after  the  close  of 
the  period  included  in  the  last  report 
conforming  with  the  requirements  of  Rule 
30e-l  and  the  most  recent  preceding  fiscal 
year,  modified  to  permit  the  omission  of  the 
statements  and  schedules  that  may  be 
omitted  from  part  B  of  the  registration 


statement  by  Instruction  2  above  and  as   -^ 
permitted  by  Instruction  7  below; 

***** 

6.  Every  annual  and  semi-annual  report  to 
shareholders  required  by  Section  30(e)  of  the 
1940  Act  and  Rule  30e-l  thereunder  shall 
contain  the  following  information: 

a.  One  or  more  tables,  charts,  or  graphs 
depicting  the  securities  holdings  of  the 
Registrant  by  reasonably  Wentifiable 
categories  (e.g.,  type  of  security,  industry 
sector,  geographic  region,  credit  quality r  or 
maturity)  showing  the  percentage  of  net  asset 
value  attributable  to  each.  The  categories 
should  be  selected,  and  the  format  of  the 
presentation  designed,  to  .provide  the  most 
useful  information  to  investors  about  the 
types  of  investments  made  by  the  Registrant, 
given  its  investment  objectives.  Credit  quality 
should  be  the  ratings  grade  assigned  by  a 
nationally  recognized  statistical  rating 
organization  ( "NRSRO"),  as  that  term  is  used 
in  paragraphs  (c)(2)(vi)(E),  (F)  and  (H)  of  Rule 
15c3-l  under  the  Exchange  Act  (17  CFR 
240.15c3-l(c)(2)(vi)(E),  (F)  and  (H)).  The 
Registrant  should  use  ratings  of  only  one 
NRSRO;  and 

b.  A  statement  that:  (i)  The  Registrant  files 
its  complete  schedule  of  portfolio  holdings 
with  the  Commission  for  the  first  and  third 
quarters  of  each  fiscal  year  on  Form  N-Q;  (ii) 
the  Registrant's  Forms  N-Q  are  available  on 
the  Commission's  Web  site  at 
http://www.sec.gov;  (iii)  the  Registrant's 
Forms  N-Q  may  be  reviewed  and  copied  at 
the  Commission's  Public  Reference  Room  in 
Washington,  DC,  and  that  information  on  the 
operation  of  the  Public  Reference  Room  may 
be  obtained  by  calling  1-800-SEC-0330;  and 
(iv)  if  the  Registrant  makes  the  information 
on  Form  N-Q  available  to  shareholders  on  its 
website  or  upoji  request,  a  description  of  how 
the  information  may  be  obtained  from  the 
Registrant. 

7.  Schedule  VI — Summary  schedule  of 
investments  in  securities  of  unaffiliated 
issuers  (17  CFR  210.1 2-1 2C)  may  be 
included  in  the  financial  statements  required 
under  Instructions  4. a.  and  5. a.  of  this  Item 
in  lieu  of  Schedule  I — Investments  in 
securities  of  unaffiliated  issuers  ( 1 7  CFR 
210.12-12)  if:  (a)  The  Registrant  states  in  the 
report  that  the  Registrant's  complete 
schedule  of  investments  in  securities  of 
unaffiliated  issuers  is  available  (i)  without 
charge,  upon  request,  by  calling  a  specified 
toll-free  (or  collect)  telephone  number;  (ii)  on 
the  Registrant's  website,  if  applicable;  and 
(iii)  on  the  Commission's  Web  site  at  http:/ 
/www.sec.gov;  and  (b)  whenever  the 
RegistrAft(or  financial  intermediary  through 
which  sHares  of  the  Registrant  may  be 
purchased  or  sold)  receives  a  request  for  the 
Registrant's  schedule  of  investments  in  — 

securities  of  unaffiliated  issuers,  the 
Registrant  (or  financial  intermediary)  sends  a 
copy  of  Schedule  I — Investments  in  securities 
of  unaffiliated  issuers  within  3  business  days 
of  receipt  by  first-class  mail  or  other  means  . 
designed  to  ensure  equally  prompt  delivery 
***** 

11.  Form  N-3  (referenced  in  §§239.17  and 
274.11b)  is  amended  by: 

a.  Revising  the  fourth  paragraph  and 
subparagraph  2  of  General  Instruction  G; 


184 


Federal  Register / Vol.  68,  No.  1 /Thursday.  January  2,  2003 /Proposed  Rules 


b.  Revising  Instructions  4.i.  and  5.i.  to  Item 
27(a); 

c.  Redesignating  Instruction  6  to  Item  27(a) 
as  Instruction  8  to  Item  27(a); 

d.  Adding  new  Instructions  6  and  7  to  Item 
27(a);  and 

e.  Revising  newly  redesignated  Instruction 
8  to  Item  27(a). 

The  additions  and  revisions  read  as 
follows.  , 

Note:  The  text  of  Form  N-3  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  N-3 


General  Instructions 


G.  Incorporation  by  Reference 

Subject  to  these  rules,  a  Registrant  may 
incorporate  by  reference  into  the  prospectus 
or  the  Statement  of  Additional  Information  in 
response  to  Items  4(a)  or  27  of  Form  N-3  the 
information  in  Form  N-CSR  (17  CFR  249.331 
and  274.128)  or  any  report  to  contractowners 
meeting  the  requirements  of  Section  30(e)  of 
the  1940  Act  (15  U.S.C.  80a-29(e))  and  Rule 
30e-l  (17  CFR  270.30e-l)  provided: 
***** 

2.  The  Registrant  states  in  the  prospectus 
or  the  Statement  of  Additional  Information, 
at  the  place  where  the  information  would 
normally  appear,  that  the  information  is 
incorporated  by  reference  from  a  report  to 
securityholders  or  a  report  on  Form  N-CSR. 
The  Registrant  may  also  describe,  in  either 
the  prospectus,  the  Statement  of  Additional 
Information,  or  Part  C  of  the  Registration 
Statement  (in  response  to  Item  28(a)),  any 
parts  of  the  report  to  securityholders  or  the 
report  on  Form  N-CSR  that  aie  not 
incorporated  by  reference  and  are  not  a  part 
of  the  Registration  Statement;  and 


Item  27.  Financial  Statements 

(a)*   •   * 

Instructions: 

***** 
4   *    *    * 

(i)  The  audited  fmancial  statements 
required  by  Regulation  S-X  for  the  periods 
specified  by  Regulation  S-X,  as  modiTied  by 
Instruction  2  above  and  as  permitted  by 
Instruction  7  below; 
***** 

5.  *   *   * 

(i)  The  financial  statements  required  by 
Regulation  S-X  for  the  period  commencing 
either  with  (A)  the  beginning  of  the  separate 
account's  fiscal  year  (or  date  of  organization, 
if  newly  organized);  or  (B)  a  date  not  later 
than  the  date  after  the  close  of  the  period 
included  in  the  last  report  conforming  with 
the  requirements  of  Rule  30e-l  and  the  most 
recent  preceding  fiscal  year,  as  modified  by 
Instruction  2  above  and  as  permitted  by 
Instruction  7  below; 
***** 

6.  Every  report  required  by  Section  30(e)  of 
the  1940  Act  and  Rule  30e-l  under  it  (17 
CFR  270.30e-l)  shall  contain  the  following 
information: 


(i)  One  or  more  tables,  charts,  or  graphs 
depicting  the  securities  holdings  of  the 
Registrant  by  reasonably  identifiable 
categories  (e.g.,  type  of  security,  industry 
sector,  geographic  region,  credit  quality,  or 
maturity)  showing  the  percentage  of  net  asset 
value  attributable  to  each.  If  the  Registrant 
has  sub-accounts,  provide  the  information 
separately  for  each  sub-account.  The 
categories  should  be  selected,  and  the  format 
of  the  presentation  designed,  to  provide  the 
most  useful  information  to  investors  about 
the  types  of  investments  made  by  the 
Registrant,  given  its  investment  objectives. 
Credit  quality  should  be  the  ratings  grade 
assigned  by  a  nationally  recognized  statistical 
rating  organization  ("NRSRO"),  as  that  term 
is  used  in  paragraphs  (c)(2)(vi)(E),  (F),  and 
(H)  of  §240.15c3-l  of  Rule  15c3-l  under  the 
Exchange  Act  (17  CFR  240.15c3- 
l(c)(2)(vi)(E),  (F),  and  (H)).  The  Registrant 
should  use  ratings  of  only  one  NRSRO;  and 

(ii)  A  statement  that:  (A)  The  Registrant 
files  its  complete  schedule  of  portfolio 
holdings  with  the  Commission  for  the  first 
and  third  quarters  of  each  fiscal  year  on  Form 
N-Q;  (B)  the  Registrant's  Forms  N-Q  are 
available  on  the  Commission's  Web  site  at 
http://www.sec.gov;  (C)  the  Registrant's 
Forms  N-Q  may  be  reviewed  and  copied  at 
the  Commission's  Public  Reference  Room  in 
Washington,  DC,  and  that  information  on  the 
operation  of  the  Public  Reference  Room  may 
be  obtained  by  calling  1-800-SEC-0330;  and 
(D)  if  the  Registrant  makes  the  information  on 
Form  N-Q  available  to  contractowners  on  its 
website  or  upon  request,  a  description  of  how 
the  information  may  be  obtained  from  the 
Registrant. 

7.(i)  Schedule  VI — Summary  schedule  of 
investments  in  securities  of  unaffiliated 
issuers  (17  CFR  210.12-12C)  may  be 
included  in  the  financial  statements  required 
under  Instructions  4.(i)  and  5.(i)  of  this  Item 
in  lieu  of  Schedule  I — Investments  in 
securities  of  unaffiliated  issuers  (17  CFR 
210.12-12)  if:  (A)  the  Registrant  states  in  the 
report  that  the  Registrant's  complete 
schedule  of  investments  in  securities  of 
unaffiliated  issuers  is  available  (})  without 
charge,  upon  request,  by  calling  a  specified 
toll-free  (or  collect)  telephone  number;  (2)  on 
the  Registrant's  Web  site,  if  applicable;  and 
(3)  on  the  Commission's  Web  site  at  http:// 
ivKTV.sec.gov;  and  (B)  whenever  the 
.  Registrant  (or  financial  intermediary  through 
which  shares  of  the  Registrant  may  be 
purchased  or  sold)  receives  a  request  for  the 
Registrant's  schedule  of  investments  in 
securities  of  unaffiliated  issuers,  the 
Registrant  (or  financial  intermediary)  sends  a 
copy  of  Schedule  I — Investments  in  securities 
of  unaffiliated  issuers  within  3  business  days 
of  receipt  by  first-class  mail  or  other  means 
designed  to  ensure  equally  prompt  delivery. 

(ii)  In  the  case  of  a  Registrant  or  sub- 
account of  a  Registrant  that  holds  itself  out 
as  a  money  market  account  or  sub-account 
and  meets  the  maturity,  quality,  and 
diversification  requirements  of  rule  2a-7  (17 
CFR  270.2a-7)  under  the  1940  Act,  Schedule 
I — Investments  in  securities  of  unaffiliated 
issuers  (17  CFR  210.12-12C)  may  be  omitted 
from  the  financial  statements  required  under 
Instructions  4.(i)  and  5.(i)  of  this  Item, 
provided  that:  (A)  the  Registrant  states  in  the 


report  that  the  Registrant's  complete 
schedule  of  investments  in  securities  of 
unaffiliated  issuers  is  available  (I)  without 
charge,  upon  request,  by  calling  a  specified 
toll-free  (or  collect)  telephone  number;  (2)  on 
the  Registrant's  website,  if  applicable;  and  (3) 
on  the  Commission's  Web  site  at  http:// 
w-ww.sec.gov;  and  (B)  whenever  the 
Registrant  (or  financial  intermediary  through 
which  shares  of  the  Registrant  may  be 
purchased  or  sold)  receives  a  request  for  the 
Registrant's  schedule  of  investments  in 
securities  of  unaffiliated  issuers,  the 
Registrant  (or  financial  intermediary)  sends  a 
copy  of  Schedule  I — Investments  in  securities 
of  unaffiliated  issuers  within  3  business  days 
of  receipt  by  first-class  mail  or  other  means 
designed  to  ensure  equally  prompt  delivery. 

8.  See  General  Instruction  G" regarding 
incorporation  by  reference. 
***** 

PART  274— f  ORMS  PRESCRIBED  UNDER  THE 
INVESTMENT 

Company  Act  of  1 940 

12.  Form  N-CSR  (referenced  in  §§  249.331 
and  274.128)  is  amended  by: 

a.  Redesignating  Items  7  and  8  as  Items  8 
and  9;  and  / 

b.  Adding  new  Item  7  to  read  as  follows: 

Note:  The  text  of  Form  N-CSR  does  not  and 
this  amendment  will  not  appear  in  the  Code 
.  of  Federal  Regulations. 

Form  N-CSR 


Item  7.  Schedule  of  Investments. 

File  Schedule  I-Investments  in  securities  of 
unaffiliated  issuers  as  of  the  close  of  the 
reporting  period  as  set  forth  in  §  210.12-12 
of  Regulation  S-X  (17  CFR  210.12-12), 
unless  the  schedule  is  included  as  part  of  the 
report  to  shareholders 'filed  under  Item  9(a) 
of  this  Form. 

Instruction. 

Schedule  I — Investments  in  securities  of 
unaffiliated  issuers  filed  under  this  Item 
must  be  audited,  except  that  in  the  case  of 
a  report  on  this  Form  N-CSR  as  of  the  end 
of  a  fiscal  half-year  Schedule  I — Investments 
in  securities  of  unaffiliated  issuers  need  not 
be  audited. 

13.  Add  Form  N-Q  (referenced  in 
§  274.129)  to  read  as  follows: 

Note:  The  text  of  Form  N-Q  will  not 
appear  in  the  Code  of  Federal  Regulations. 

United  States  Securities  and  Exchange 
Commission,  Washington,  DQ  20549 

Form  N-Q — Quarterly  Schedule  of  Portfolio 
Holdings  of  Registered  Management 
Investment  Company 

Investment  Company  Act  file  number   


(Exact  name  of  registrant  as  specified  in 
charter) 

(Address  of  principal  executive  offices) 


(Zip  code) 
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(Name  and  address  of  agent  for  service) 
Registrant's    telephone    number,    including 
area  code: j^ 


Date  of  fiscal  year  end: 

Date  of  reporting  period: 

Form  N-Q  is  to  be  used  by  registered 
management  investment  companies,  other 
than  small  business  investment  companies 
registered  on  Form  N-5  (§§  239.24  and  274.5 
of  this  chapter),  to  file  reports  with  the 
Commission,  not  later  than  sixty  days  after 
the  close  of  the  First  sind  third  fiscal  quarters, 
containing  a  schedule  of  portfolio  holdings 
pursuant  to  section  30  of  the  Investment 
Company  Act  of  1940  and  rule  30bl-4 
thereunder  (17  CFR  270.30bl^).  The 
Commission  may  use  the  information 
provided  on  Form  N-Q  in  its  regulatory, 
disclosure  review,  inspection,  and 
policymaking  roles. 

A  registrant  is  required  to  disclose  the 
information  specified  by  Form  N-Q,  and  the 
Commission  will  meike  this  information 
public.  A  registrant  is  not  required  to 
respond  to  the  collection  of  information 
contained  in  Form  N-Q  unless  the  Form 
displays  a  currently  valid  Office  of 
Management  and  Budget  ("OMB")  control 
number.  Please  direct  comments  concerning 
the  accuracy  of  the  information  collection 
burden  estimate  and  any  suggestions  for 
reducing  the  burden  to  the  Secretary, 
Securities  and  Exchange  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC  20549- 
D609.  The  OMB  has  reviewed  this  collection 
of  information  under  the  clearance 
requirements  of  44  U.S.C.  §3507. 

General  Instructions 


A-  Rule  as  to  Use  of  Form  N-Q 

I    Form  N-Q  is  to  be  used  for  quarterly 
reports  pursuant  to  Section  30  of  the 
Investment  Company  Act  of  1940  (the  "Act") 
and  Rule  30bl-4  under  the  Act  (17  CFR 
270.30bl-4)  by  all  registered  management 
investment  companies,  other  than  small 
business  investment  companies  registered  on 
Form  N-5  (§§239.24  and  274.5  of  this 
chapter),  to  file  their  complete  portfolio 
holdings  as  of  the  close  of  the  first  and  third 
quarters  of  each  fiscal  year.  A  report  on  this 
form  shall  be  filed  not  later  than  sixty  days 
after  the  close  of  the  covered  reporting 
period. 


B.  Application  of  General  Rules  and 
Regulations 

The  General  Rules  and  Regulations  under 
the  Act  contain  certain  general  requirements 
that  are  applicable  to  reporting  on  any  form 
under  the  Act.  These'general  requirements 
should  be  carefully  read  and  observed  in  the 
preparation  dnd  filing  of  reports  on  this  form, 
except  that  any  provision  in  the  form  or  in 
these  instructions  shall  be  controlling. 

C.  Preparation  of  Report  * 

1.  This  Form  is  not  to  be  used  as  a  blank 
form  to  be  filled  in,  but  only  as  a  guide  in 
preparing  the  report  in  accordance  with 
Rules  8b-ll  (17  CFR  270.8b-ll)  and  8b-12 
(17  CFR  270.8b-12)  under  the  Act.  The 
Commission  does  not  furnish  blank  copies  of 
this  form  to  be  filled  in  for  Hling. 

2.  These  general  instructions  are  not  to  be 
filed  with  the  report. 

D.  Incorporation  by  Reference 

A  registrant  may  incorporate  by  reference 
information  required  by  the  Form.  All 
incorporation  by  reference  must  comply  with 
the  requirements  of  this  F6rm  and  the 
following  rules  on  incorporation  by 
reference:  Rule  10(d)  of  Regulation  S-K 
under  the  Securities  Act  of  1933  (17  CFR 
229.10(d))  (general  rules  on  incorporation  by 
reference,  which,  among  other  things, 
prohibit,  unless  specifically  required  by  this 
Form,  incorporating  by  reference  a  document 
that  includes  incorporation  by  reference  to 
another  document,  and  limits  incorporation 
to  documents  filed  within  the  last  5  years, 
with  certain  exceptions);  Rule  303  of 
Regulation  S-T  (17  CFR  232.303)  (specific 
requirements  for  electronically  filed 
documents);  Rules  12b-23  and  12b-32  under 
the  Securities  Exchange  Act  of  1934 
•  (additional  rules  on  incorporation  by 
reference  for  reports  filed  pursuant  to 
Sections  13  and  15(d)  of  the  Securities 
Exchange  Act  of  1934);  and  Rules  0-4,  8b- 
23,  and  8b-32  under  the  Act  (17  CFR  270.0- 
4,  270.8b-23,  and  270.8b-32)  (additional 
rules  on  incorporation  by  reference  for 
investment  companies). 

E.  Definitions 

Unless  the  context  clearly  indicates  the 
contrary,  terms  used  in  this  Form  N-Q  have 
meanings  as  defined  in  the  Act  and  the  rules 


and  regulations  thereunder.  Unless  otherwise 
indicated,  all  references  in  the  form  to 
statutorv  sections  or  to  rules  are  sections  of 
the  Act  and  the  rules  and  regulations 
thereunder.    , 

F.  Signature  and  Filing  of  Report 

1.  If  the  report  is  filed  in  paper  pursuant 
to  a  hardship  exemption  from  electronic 
filing  (see  Item  201  et  seq.  of  Regulation  S- 
T  (17  CFR  232.201  et  seq.]).  eight  complete 
copies  of  the  report  shall  be  filed  with  the 
Commission.  At  least  one  complete  copy  of 
the  report  filed  with  the  Commission  must  be 
manually  signed.  Copies  not  manually  signed 
must  bear  typed  or  printed  signatures. 

2. (a)  The  report  must  be  signed  by  the 
registrant,  and  on  behalf  of  the  registrant  by 
its  principal  financial  officer  or  officers. 

(b)  The  name  and  title  of  each  person  who 
signs  the  report  shall  be  typed  or  printed 
beneath  his  or  her  signature.  Attention  is 
directed  to  Rule  8b-ll  under  the  Act  (17  CFR 
270.8b-ll)  concerning  manual  signatures 
and  signatures  pursuant  to  powers  of 
attorney. 
Item  1.  Schedule  of  Investments 

File  the  schedules  as  of  the  close  of  the 
reporting  period  as  set  forth  in  §§  210.12- 
12—12-14  of  Regulation  S-X  (17  CFR 
210.12-12—12-14).  The  schedules  need  not 
be  audited. 

SIGNATURES 

[See  General  Instruction  F) 

Pursuant  to  the  requirements  of  the 
Investment  Company  Act  of  1940,  the 
registrant  has  duly  caused  this  report  to 
be  signed  on  its  behalf  by  the 
undersigned,  thereunto  duly  authorized. 

(Registrant)    

By  (Signature  and  Title)*  

Date    ^ ' 

*Print  the  name  and  title  of  each  signing 
officer  under  his  or  her  signature. 

By  the  Commission. 

Dated:  December  18,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  02-32470  Filed  12-31-02;  8:45  am] 
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SECURrriES  and  exchange    ' 

COMMISSION 

17  CFR  Parts  230  and  240 

[Release  Nos.  33-8171 ;  34-47082;  File  No. 
S7-29-02] 

RIN  3235-AI55 

Exemption  for  Standardized  Options 
From  Provisions  of  the  Securities  Act 
of  1933  and  From  the  Registration 
Requirements  of  the  Securities 
Exchange  Act  of  1934 

AGENCY:  Securities  and  Exchange 

Conunission. 

action:  Final  rule.    - 

SUMMARY:  We  are  adopting  new 
exemptions  under  the  Securities  Act  of 

1933  and  the  Securities  Exchange  Act  of 

1934  for  most  standardized  options.  The 
rules  adopted  today  exempt 
standardized  options  issued  by 
registered  clearing  agencies  and  traded 
on  a  registered  national  securities 
exchange  or  a  registered  national 
securities  association  from  all 
provisions  of  the  Securities  Act,  other 
than  the  section  1 7  antifraud  provision, 
as  well  as  the  Exchange  Act  registration 
requirements.  The  rules  also  clarify  that 
a  security  futures  product  that  is  cleared 
by  a  registered  clearing  agency  or  that  is 
exempt  from  registration  and  traded  on 
a  registered  national  securities  exchange 
or  a  registered  national  securities 
association  is  exempt  from  the 
registration  requirements  of  Exchange 
Act  section  12(g).  The  rules  ensure 
comparable  regulatory  treatment  of 
standardized  options  and  security 
futures  products. 

EFFECTIVE  DATE:  The  rules  are  effective 
January  2,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  N. 
Sean  Harrison,  Special  Counsel,  Office 
of  Rulemaking,  Division  of  Corporation 
Finance  at  (202)  942-2910,  at  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549-0312. 

SUPPLEMENTARY  INFORMATION:  We  are 
adopting  new  rule  238  '  under  the 
Seciuities  Act  of  1933  ^  and  new  rule 
12a-9  3  under  the  Securities  Exchange 
Act  of  1934.'*  We  also  are  amending 
Exchange  Act  rules  9b-15  and  12h-l.s 

I.  Background 

In  July  2002,  we  proposed 
amendments  that  would  exempt 


standardized  options  issued  by 
registered  clearing  agencies  and  traded 
on  a  registered  national  securities 
exchange  or  an  automated  quotation 
system  of  a  registered  national  seciu-ities 
association  from  all  provisions  of  the 
Securities  Act,  other  than  the  section  17 
antifraud  provision,  as  well  as  the 
Exchange  Act  registration 
requirements.'  The  purpose  of  the 
proposals  was  to  harmonize  the  ■ 
treatment  of  standardized  options  with 
security  futiu-es  products  under  the 
Securities  Act  and  the  Exchange  Act, 
and  to  remedy  the  longstanding  paradox 
of  applying  the  registration  provisions 
to  standardized  options. 

In  1973,  we  first  permitted  national 
securities  exchanges  to  establish  pilot 
programs  for  the  trading  of  standardized 
options. 8  The  Commission  determined 
that  the  Options  Clearing  Corporation 
("OCC")^  should  be  deemed  to  be  the 
issuer  of  the  standardized  options  to  be 
listed  on  the  Chicago  Board  Options 
Exchange  ("CBOE").'"  Therefore,  OCC 
registered  standardized  options  imder 
both  the  Securities  Act  and  the 
Exchange  Act.  At  that  time,  all 
transactions  in  standardized  options 
were  registered  under  the  Securities  Act 
on  form  S-1 ,  our  general  registration 
form.  OCC  filed  a  registration  statement 
on  form  10  "  to  register  standardized 
options  under  the  Exchcinge  Act. '- 


'  17  CFR  230.238. 
2  15  U.S.C.  77a  et  seq. 
'17CFR240.12a-9. 
♦15  U.S.C.  78a  ef  seq. 
M7CFR240.9b-l. 
«12CFR240.12h-l. 


=■  Release  No.  33-81 14  (July  25,  2002)  (67  FR 
50326). 

"See  Release  No.  34-9985  (February  1,  1973). 
Section  9(b)  of  the  Exchange  Act  (15  U.S.C.  781(b)) 
prohibits  the  trading  of  options,  by  use  of  any 
facility  of  a  national  securities  exchange,  "in 
contravention  of  such  rules  and  regulations  as  the 
Commission  may  prescribe  as  necessary  or 
appropriate  in  the  public  interest  or  for  the 
protection  of  investors."  CBOE  established  the  first 
of  these  pilot  programs.  See  Release  No.  34-9985. 
The  American  Stock  Exchange  [see  Release  No.  34- 
11144  (December  19,  1974)  (40  FR  3258)), 
Philadelphia  Stock  Exchange  [see  Release  No.  34- 
11423  (May  15, 1975)),  Pacific  Exchange  [see 
Release  No.  34-12283  (March  30,  1976)  (41  FR 
14454))  and  the  Midwest  Stock  Exchange  {see 
Release  No.  34-13045  (December  8,  1976)  (41  FR 
54783))  also  later  began  to  list  standardized  options. 
In  1974,  OCC  became  the  common  clearing  agency 
for  all  exchange  listed  options  (see  Release  No.  34- 
11146  (December  19,  1974)). 

"Founded  in  1973,  OCC  was  the  successor  to 
CBOE's  original  clearing  agency,  the  Chicago  Board 
Options  Exchange  Clearing  Corporation.  OCC, 
which  is  a  registered  clearing  agency  under  section 
17A  of  the  Exchange  Act  (15  U.S.C.  78q-l),  is  the 
issuer  and  clearing  facility  for  all  U.S.  exchange 
listed  securities  options.  The  American  Stock 
Exchange,  Chicago  Board  Options  Exchange,  Pacific 
Exchange,  Philadelphia  Stock  Exchange  and 
International  Securities  Exchange  share  equal 
ownership  of  OCC. 

•"See  Release  No.  33-6411  (June  24.  1982)  (47  FR 
28688). 

"17  CFR  249.210. 

'2  Registration  of  a  class  of  securities  under 
section  12  of  the  Exchange  Act  (15  U.S.C.  781)    " 
generally  imposes  several  reporting  duties  on  the 
registrant,  including  the  duty  to  file  periodic  and 


In  1982,  following  recommendations 
of  the  Report  of  the  Special  Study  of 
Options  Markets  ("Options  Study")," 
we  extensively  revised  our  system  of 
regulation  of  standardized  options. ** 
First,  we  adopted  form  S-20  as  a 
simplified  Securities  Act  registration 
form  customized  for  standardized 
options.  ^^  Form  S-20  requires  limited 
information  about  the  clearing  agency 
registrant  and  the  options  being 
registered. 1^  We  also  adopted  Securities 
Act  rule  153b  '^  to  provide  that  the 
prospectus  delivery  requirement  in 
Securities  Act  section  5(b)(2)  ^^  is 
satisfied  by  delivery  of  copies  of  the 
form  S-20  prospectus  to  each  options 
market  trading  the  options  covered  by 
the  prospectus.  ^  ^  These  changes 
simplified  the  registration  process  for 
options  and  eliminated  some  of  the 
costs  associated  with  the  distribution 
and  annual  redistribution  of  options 
prospectuses  to  investors. 

The  central  element  of  the  reformed 
registration  system  was  the  newly 


current  reports  under  section  13(a)  (15  U.S.C. 
78m(a)).  Additionally,  the  rules  under  Exchange 
Act  sections  13(d),  13(e),  13(g),  14(d)  and  section  16 
(15  U.S.C.  78m(d),  78m(e),  78m(g),  78n(d)  and  78p) 
apply  to  classes  of  equity  securities  registered  under 
section  12.  Because  the  securities  underlying 
standardized  options  are  issued  by  persons  other 
than  the  clearing  agency  and  are  themselves 
registered  under  section  12,  it  serves  no  purpose  to 
require  the  clearing  agency  to  file  Exchange  Act 
reports.  The  value  of  standardized  options  derives 
primarily  from  the  value  of  the  underlying  security 
or  index,  not  from  matters  peculial'  to  the  issuing 
clearing  agency.  Moreover,  because  there  is  no 
possibility  that  a  purchaser  of  standardized  options 
could  gain  control  over  the  clearing  agency,  there 
is  no  need  for  the  disclosure  mandated  by  sections 
13(d)  and  14(d)  of  the  Exchange  Act.  which  govern 
stock  accumulations  and  tender  offers.  Clearing 
agency  insiders  have  no  informational  advantages 
with  respect  to  the  issuers  of  the  securities 
underlying  standardized  options.  In  recognition  of 
these  unique  circumstances,  we  issued  an  order 
under  section  12(h)  (15  U.S.C.  78/(h))  exempting 
OCC  from  sections  13(a),  13(d),  13(e),  14(d),  15(d) 
and  16  of  the  Exchange  Act.  See  Release  No.  34- 
10483  (Nov.  7,  1973).  This  order  will  remain  in 
effect  to  prevent  OCC  from  becoming  subject  to 
reporting  obligations  pursuant  to  Exchange  Act 
section  15(d)  (15  U.S.C.  78o(d)).  OCC  would  incur 
a  reporting  obligation  under  section  15(d)  in  the 
event  that  standardized  options  issued  under  a 
previously  filed  registration  statement  were  held  of 
record  by  more  than  300  persons. 

"96th  Cong.,  1st  Sess.  (Comm.  Print  1978). 

'"See  Release  No.  33-6426  (September  16. 1982) 
(47  FR  41950). 

'5  17  CFR  239.20. 

"■  Part  I  of  form  S-20  requires  the  prospectus  to 
include  a  description  of  the  registrant  and  a  brief 
summary  of  the  securities  being  registered.  Part  II 
specifies  information  required  to  be  included  in  the 
registration  statement  but  not  in  the  prospectus, 
including  information  as  to  the  directors  and 
executive  officers  of  the  registrant,  material  legal 
proceedings  involving  the  registrant,  certain 
exhibits  and  undertakings,  and  the  registrant's 
financial  statements. 

"17  CFR  230.153b. 

"»15  U.S.C.  77e(b)(2). 

'■■'The  options  market  must  deliver  the  prospectus 
to  any  investor  requesting  it. 
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created  options  disclosure  document 
("ODD"),  required  by  Exchange  Act  rule 
9b-1.2o  The  ODD  discloses  information 
relevant  to  standardized  options  trading 
generally,  instead  of  information  about 
the  issuing  clearing  agency.^'  Broker- 
dealers  are  precluded  from  accepting 
orders  to  purchase  or  sell  standardized 
options  from  a  customer  or  from 
approving  a  customer's  accoimt  for 
trading  in  these  options  unless  the 
broker-dealer  has  furnished  the 
customer  with  the  ODD.  The  ODD  is  the 
only  document  required  to  be  provided 
to  options  investors  and  thus  has 
become  the  primary  disclosure 
document  with  respect  to  trading  in 
standardized  options. ^^  After  today's 
adoption  of  the  exemptions  for  • 
standardized  options,  broker-dealers 


20 1 7  CFR  240.9b-l.  Rule  9b-l  requires  an 
options  market,  defined  in  rule  9b-l(a)(l)  as  a 
national  securities  exchange,  an  automated 
quotation  system  of  a  registered  securities 
association  or  a  foreign  securities  exchange  on 
which  standardized  options  are  traded,  to  file  the 
ODD  with  the  Commission  at  least  60  days  before 
the  date  that  definitive  copies  are  furnished  to 
customers,  or  at  least  30  days  before  that  date  with 
respect  to  an  amended  ODD  if  the  information 
contained  in  the  ODD  becomes  or  will  become 
materially  inaccurate  or  incomplete  or  there  is  or 
will  be  an  omission  of  material  information 
necessary  to  make  the  ODD  not  misleading.  Form 
S-20  prohibits  the  issuance  of  an  option  registered 
on  the  form  unless  a  definitive  ODD  meeting  the 
requirements  of  rule  9b-l  for  the  options  class  is 
available.  As  a  practical  matter,  OCC  works  with  the 
options  markets  to  prepare  and  file  the  ODD.  Rule 
9I>-1  allows  an  options  exchange  to  use  an  ODD 
only  if  there  is  also  an  effective  form  S-20 
registration  statement  for  the  same  options  classes 
that  are  the  subject  of  the  ODD.  We  are  revising 
rules  9b-l(b)(l)  and  9b-l(c)(8)  (17  CFR  24C.9b- 
1(b)(1)  and  9b-l(c)(8))  to  permit  use  of  the  ODD  if 
the  option  class  is  the  subject  of  an  effective  form 
S-20  registration  statement  or  is  exempt  from 
registration. 

21  The  ODD  describes:  The  mechanics  of  buying, 
writing  and  exercising  standardized  options;  the 
risks  of  trading  these  options;  the  market  for  the 
options;  the  tax  consequences  of  standardized 
options  trading;  the  issuer  of  standardized  options; 
the  instruments  underlying  an  options  class;  the 
form  S-20  registration  process;  and  the  availability 
of  the  options  prospectus.  We  revised  rule  9b-l  to 
explicitly  state  that  amendments  and  supplements 
to  the  ODD  are  part  of  the  ODD,  and  to  describe 
raore  clearly  the  type  of  information  to  be  included 
in  the  ODD.  See  Release  No.  34-43461  (October  19, 
2000)  (65  FR  64137). 

22  Securities  Act  rules  134a  and  135b  also  are  part 
of  the  revised  options  disclosure  regime  (17  CFR 
230.134a  and  135b).  Rule  134a  provides  that  written 
materials,  including  advertisements,  containing 
limited  information  concerning  standardized 
options  may  be  disseminated  without  being  deemed 
to  be  a  prospectus.  "Rule  135b  provides  that,  solely 
for  purposes  of  section  5  of  the  Securities  Act, 
materials  meeting  the  requirements  of  rule  9b-l  of 
the  Exchange  Act  will  not  be  deemed  an  "offer  to 
sell"  or  "offer  to  buy"  a  security,  nor  will  the 
materials  be  deemed  a  prospectus  for  purposes  of 
sections  2(a)(10)  and  12(a)(2)  of  the  Securities  Act. 
Rule  135b  remains  unchanged.  Similarly,  although 
rule  134a  does  not  apply  to  standardized  options 
exempted  under  rule  238,  it  continues  to  apply  to 
any  standardized  options  that  remain  subject  to  the 
registration  provisions  of  the  Securities  Act. 


will  continue  to  be  required  to  furnish 
the  ODD  to  their  customers  investing  in 
standardized  options. 

Although  our  1982  rulemaking 
streamlined  and  improved  disclosure 
regarding  standardized  options,  the 
Securities  Act  registration  requirement 
continued  to  apply  to  offers  and  sales  of 
standardized  options.  While  this  result 
was  dictated  by  the  statutory  scheme, 
under  which  options  are  seciu-ities,  it 
was  anomalous  because,  in  its  role  as  an 
issuer  of  standardized  options,  a 
registered  clearing  agency  is 
fundamentally  different  from  a 
conventional  issuer  that  registers 
transactions  in  its  securities  imder  the 
Securities  Act.  For  example,  the 
purchaser  of  a  standardized  option  does 
not,  except  in  the  most  formal  sense, 
make  an  investment  decision  regarding 
the  clearing  agency  that  registers 
transactions  in  standardized  options.  As 
a  result,  information  about  the 
registrant's  business,  its  officers  and 
directors,  and  its  financial  statements,  is 
less  relevant  to  investors  in 
standardized  options.^^  In  standardized 
option  transactions,  the  investment  risk 
is  determined  by  the  market 
performance  of  the  imderlying  security 
rather  than  the  performance  of  the 
clearing  agency.  Moreover,  registered 
clearing  agencies  are  self-regulatory 
organizations  subject  to  Commission 
oversight  under  section  1 7A  of  the 
Exchange  Act.  Furthermore,  unlike  a 
conventional  issuer,  a  registered 
clearing  agency  does  not  receive  the 
proceeds  from  sales  of  the  standardized 
options  that  it  issues. 2''  Registration 
does  not  appear  to  provide  any 
additional  protections  to  investors  in 
standardized  options.^s 

Compliance  with  Exchange  Act 
registration  requirements  also  has  been 
more  biudensome  for  the  clearing 
agency  issuer  of  standardized  options 
than  for  a  conventional  issuer.  Section 
12(a)  of  the  Exchange  Act  makes  it 
unlawful  for  any  broker  or  dealer  to 
effect  a  transaction  in  a  non-exempt 
security  on  a  national  seciu-ities 
exchange  unless  the  security  has  been, 
registered  for  trading  on  that  exchange. 
Section  12(g)(l),28  as  modified  by  rule, 
requires  any  issuer  with  more  than 
$10,000,000  in  total  assets  and  a  class  of 
equity  securities  held  by  500  or  more 


23  Options  Study  at  378. 

2«  OCC  does  receive  a  clearing  fee.of  up  to  $0.09 
per  option  contract  from  its  members. 

25  Information  that  is  required  in  the  form  S-20 
registration  statement  but  is  not  required  in  the 
ODD,  such  as  OCC's  financial  statements  and  a 
description  of  OCC's  backup  system,  is  publicly 
available  on  OCC's  website,  located  at 
www.optionsclearing.com. 

2»15U.S.C.  78Ag)(l). 


persons  to  register  such  seciuity  with 
the  Commission. 

Rule  1 2b-l  of  the  Exchange  Act " 
prescribes  the  procedures  for 
registration  under  both  section  12(b) 
and  section  12(g).2«  Standardized 
options  are  listed  on  national  securities 
exchanges  and,  therefore,  must  be 
registered  under  section  12(b)  of  the 
Exchange  Act.  As  the  issuer  of 
standardized  options,  OCC  has 
registered  the  options  on  form  S-A.^^ 
Whenever  an  exchange  has  introduced 
options  on  a  new  underlying  security  or 
index  of  securities,  OCC  has  filed  an 
amended  form  8-A  to  identify  the 
underlying  security  or  index  of 
securities  and  the  exchange  or 
exchanges  on  which  the  option  is  to  be    . 
traded.  OCC  also  has  provided  an 
updated  list  of  all  classes  of  options 
being  traded  on  all  exchanges  as  part  of 
the  amendment.  Because  it  has  had  to 
file  a  form  8-A  amendment  every  time 
a  new  class  of  options  has  opened  for 
trading,  OCC  typically  has  filed  more 
than  200  form  8-A  amendments  each 
year.  It  is  not  clear  that  these  niunerous 
amendments  have  benefited  investors. 

The  National  Seciuities  Markets 
Improvement  Act  of  1996  ^o  conferred 
on  the  Conunission  authority  to  adopt 
exemptive  rules  under  the  Seciu"ities 
Act  and  the  Exchange  Act.  By  virtue  of 
this  authority,  we  are  now  able  to 
resolve  the  anomalies  associated  with 
registration  of  standardized  options  that 
we  were  unable  to  resolve  when 
standardized  options  began  to  trade 
nearly  three  decades  ago  or  when  we 
streamlined  the  registration  of 
.standardized  options  20 -years  ago. 
Section  28  of  the  Seciu-ities  Act 
authorizes  us  to  exempt  any  person, 
security  or  transaction  from  any 
provision-of  the  Securities  Act  by  rule 
or  regulation  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors. ^^ 
Similarly,  section  36  of  the  Exchange 
Act  gives  us  the  authority  to  exempt  any 
person,  security  or  transaction  from  any 
Exchange  Act  provision  by  rule, 
regulation  or  order,  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors.  ^^ 

The  enactment  of  the  Commodity 
futures  Modernization  Act  of  2000 
("CFMA")  33  is  another  significant  factor 


2''17CFR240.12b-l. 

28  15U.S.C.  78/(b)and(g). 

29 17  CFR  240.208a. 

»Pub.  L  104-290.  110  Stat.  3416  (1996). 

"  15  U.S.C.  77Z-3. 

32  15U.S.C.  7Bmm. 

33  Pub.  L.  No.  106-554  Stat.  2763  (2000). 
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motivating  the  adoption  of  these 
exemptions.  The  CFMA  addressed  the 
regulation  of  security  futures 
products, '"'  and  permits  the  trading  of 
futures  on  individual  seciuities  and  on 
narrow-based  security  indices.  The 
CFMA,  among  other  things: 

•  Exempted  from  all  provisions  of  the 
Securities  Act,  except  the  antifraud 
provisions  of  section  17  of  the  Securities 
Act;  *^  any  security  futures  product  that 
is  traded  on  a  national  securities 
exchange  or  a  national  securities 
association  registered  under  section 
15A(a)  of  the  Exchange  Act  '^^  and 
cleared  by  a  clearing  agency  that  is 
registered  under  section  1 7 A  of  the 
Exchange  Act  or  exempt  from 
registration  under  section  17A(b)(7); 

•  Exempted  security  futiu-es  products 
from  the  provisions  of  section  12(a)  of 
the  Exchange  Act;  ^^ 

•  Amended  section  12(g)(5)  of  the 
Exchange  Act  ^^  to  state  that,  for 
purposes  of  section  12(g)  of  the 
Exchange  Act,  a  seciuity  futures  product 
will  not  be  considered  a  class  of  equity 
security  of  the  issuer  of  the  securities 
underlying  the  security  futures  product; 
and 

•  Amended  section  2(a)(3)  of  the 
Securities  Act  *^  to  ensure  that  a 
security  futures  product  could  not  be 
used  by  an  issuer,  affiliate  of  an  issuer 
or  imderwriter  to  circumvent  the 
registration  requirements  of  sectioji  5 
with  respect  to  an  issuer's  securities 
underlying  the  security  futures 
product."" 

Because  security  futures  products  can 
be  used  for  frnancial  purposes  similar  to 
those  served  by  standardized  options, 
we  believe  that  it  is  appropriate  to 
establish  comparable  regulatory 
treatment  for  standardized  options  by 
adopting  parallel  exemptions  under  the 
Securities  Act  and  Exchange  Act.  By 
doing  so,  we  eliminate  any  unjustified 
or  unintended  consequences  that  could 
result  from  differing  regulatory 


"Securifie.s  Act  section  2(a)(16)  (15  U.S.C. 
77b(a)(16)),  Exchange  Act  section  3(a)(56)  (15  U.S.C. 
78c(a)(56)),  and  CEA  section  la(32)  (7  U.S.C.  la(32)) 
define  "security  futures  product"  as  a  security 
future  or  an  option  on  a  security  future. 

"Section  17(c)  of  the  Securities  Act  (15  U.S.C. 
77q(c))  states  that  the  exemptions  provided  in 
section  3  of  the  Securities  Act.  including  the 
exemption  for  security  futures  products,  do  not 
apply  to  the  provisions  of  section  17. 

3»  15  U.S.C.  780-3. 

3'15U.S.C.  78/(a). 

^«15  U.S.C.  78/(g)(5). 

59  15U,S.C.  77b(a)(3). 

*"  As  amended,  section  2(a)(3)  provides  "Any 
offer  or  sale  of  a  security  futures  product  by  or  on 
behalf  of  the  issuer  of  the  securities  underlying  the 
security  futures  product,  an  affiliate  of  the  issuer, 
or  an  underwriter,  shall  constitute  a  contract  for 
sale  of,  sale  of.  offer  for  sale,  or  offer  to  sell  the 
underlying  securities." 


treatment  of  these  two  types  of 
securities. 

II.  Discussion  of  the  Amendments 

We  are  adopting  the  new  exemptions 
under  the  Securities  Act  and  the 
Exchange  Act  for  most  standardized 
options  substantially  as  proposed.  The 
amendments: 

•  Exempt  standardized  options  that 
are  issued  by  a  registered  clearing 
agency  and  traded  on  a  national 
securities  exchange  registered  under 
section  6(a)  of  the  Exchange  Act,  or  on 
a  national  securities  association 
registered  under  section  15A(a)  of  the 
Exchange  Act,  from  all  provisions  of  the 
Securities  Act  except  the  antifraud 
provisions  of  section  1 7  of  the  Securities 
Act;'»i  and 

•  Make  clear  that  any  offer  or  sale  of 
a  standardized  option  Dy  or  on  behalf  of 
the  issuer  of  the  securities  underlying 
the  standardized  option,  an  afflliate  of 
the  issuer,  or  an  underwriter,  will 
constitute  a  contract  for  sale  of,  sale  of, 
offer  for  sale,  or  offer  to  sell  (as  these 
terms  are  defined  in  section  2(a)(3)  of 
the  Securities  Act)  the  underlying 
securities.''^ 

We  also  are  adopting  new  Exchange 
Act  rule  12a-9''3  and  revisions  to  rule 
12h-l  to  exempt  standardized  options 
from  the  registration  requirements  of 
section  12  of  the  Exchange  Act,'**  and  to 


■"  Securities  Act  rule  238(a)  and  (b)  (17  CFR 
230.238(a)  and  (b)). 

*'■'  Securities  Act  rule  238(c)  (17  CFR  230.238(c)). 
Consequently,  a  transaction  in  a  standardized 
option  on  the  securities  of  an  issuer  by  such 
persons  also  is  a  transaction  in  the  issuer's 
securities  that  must  be  registered  under  the 
Securities  Act  unless  an  exemption  from 
registration  is  available. 

■•^Rule  12a-9  provides  an  exemption  from  section 
12(a)  of  the  Exchange  Act  for  standardized  options. 

"  Rule  12h-l(d)  (17  CFR  240.12h-lfd)]  provides 
an  exemption  from  Exchange  Act  section  12(g)  for 
standardized  options.  The  exemption  is  necessary, 
even  though  standardized  options  currently  are 
registered  only  pursuant  to  section  12(b)  of  the 
Exchange  Act,  because  standardized  options  issued 
by  a  registered  clearing  agency  and  traded  on  a 
national  securities  exchange  will  no  longer  qualify 
for  the  exemption  in  section  12(g)(2)(A)  (15  U.S.C. 
78/(g)(2)(A)),  which  exempts  any  security  listed  and 
registered  on  a  national  securities  exchange  from 
registration  under  section  12(g).  Pursuant  to  rule 
12g-2  (17  CFR  240.12g-2).  a  class  of  securities  that 
no  longer  is  entitled  to  the  section  12(g)(2)(A) 
exemption  is  deemed  to  automatically  be  registered 
under  section  12(g)  if,  at  the  time  that  its  section 
12(b)  registration  terminates,  the  securities  are  not 
exempt  from  registi^tion  under  section  12  or  rules 
thereunder,  and  are  held  of  record  by  300  or  more 
persons.  Even  if  standardized  options  were  not  held 
of  record  by  300  or  more  persons  when  their  section 
12(b)  registration  terminated  (CX^C  currently  has 
only  126  clearing  members  that  would  be 
considered  record  holders  for  purposes  of  rule  12g- 
2),  standardized  options  nevertheless  would  be 
required  to  be  registered  under  section  12(g)  if,  at 
the  end  of  any  fiscal  year,  standardized  options 
issued  by  the  i;egistered  clearing  agency  were  held 
of  record  by  500  or  more  persons.  Rule  12h-l(d) 


clarify  that  any  security  futures  product 
that  is  traded  on  a  registered  national 
seciu-ities  exchange  or  on  a  national 
seciuities  association  registered 
pursuant  to  section  15A(a)  of  the 
Exchange  Act  and  cleared  by  a  clearing 
agency  that  is  registered  under  section 
17A  of  the  Exchange  Act  or  is  exempt 
from  registration  under  section 
17A(b)(7)  of  the  Exchange  Act  is  exempt 
from  registration  under  section  12(g). ''^ 
The  revisions  to  rule  12h-l  relating  to 
security  futures  products  have  been 
modified  slightly  from  the  proposal  so 
that  the  exemption  under  the  rule  is 
consistent  with  the  statutory  exemption  _ 
from  Securities  Act  registration  for 
security  futures  products. 

We  received  four  letters  of  comment 
on  the  proposals.'*^  Each  commenter 
supported  the  proposals  and  our 
objective  to  establish  comparable 
regulatory  treatment  of  security  futures 
and  standardized  options.  One 
commenter,  however,  advocated  a 
broadening  of  the  proposed  exemptions 
to  cover  standardized  options  issued  by 
foreign  clearing  agencies  and  traded  on 
foreign  exchanges  that  are  subject  to  the 
oversight  of  a  foreign  regulatory 
authority  that  is  acceptable  to  the 
Commission.''^  We  have  considered  the 
views  of  the  commenters  and  are 
adopting  the  proposed  amendments 
substantially  as  proposed.""* 

The  terms  of  the  adopted  rules  are 
substantively  comparable  to  the 
Securities  Act  and  Exchange  Act 
exemptions  provided  by  the  CFMA  for 
security  futures  products.  New 
Securities  Act  rule  238  does  not  make 
form  S-20  obsolete.  We  are  retaining 
form  S— 20  for  use  by  an  issuer  of 
standardized  options  that  is  not  a 
clearing  agency  registered  under  section 
17A  of  the  Exchange  Act,  such  as  a 


exempts  standardized  options  from  section  12(g], 
thereby  avoiding  the  possibility  that  standardized 
options  might  automatically  be  registered  or 
required  to  be  registered  under  that  section. 

*Viule  12h-l(e)  (17  CFR  240.12h-l(e))  eliminates 
any  uncertainty  concerning  the  application  of  the 
section  12(g)  registration  requirements  to  security 
futures  products.  See  note  above. 

*'>See  comment  letters  of  OCC,  CBOE,  the 
Canadian  Derivative  Clearing  Corporation' 
("CDCC").  and  Mr.  Bernard  E.  Klein.  These  letters 
are  available  in  our  Public  Reference  Room  at  450 
Fifth  Street,  NW.,  Washington.  EX:,  20549,  in  File 
No.  S7-29-02.  Public  comments  submitted  by 
electronic  mail  also  are  available  on  our  website, 
ivMTv.sec.gov.  *        ,. 

•"  See  comment  letter  of  CE)CC. 

•"  We  are  not  extending  the  new  exemptions  to 
standardized  options  issued  by  a  foreign  clearing 
agency  and  traded  on  a  foreign  exchange  at  this 
time.  We  believe  that  the  issues  involving 
standardized  options  that  are  not  issued  by  a 
registered  clearing  agency  or  traded  on  a  registered 
national  securities  exchange  are  sufficiently    - 
different  to  warrant  separate  study.  Nevertheless, 
once  we  have  gained  experience  with  the  new 
exemptions,  we  may  consider  the  issue  further. 


Federal  Register / Vol.  68,  No.  1/ Thursday,  January  2,  2003 /Rules  and  Regulations 


191 


foreign  clearing  agency,''"  or  for  use  by 
issuers  of  standardized  options  that  do 
not  trade  on  a  registered  national 
securities  exchange  or  on  a  registered 
national  securities  association. 

Similarly,  new  Exchange  Act  rule 
12a-9  states  that  the  provisions  of 
Exchange  Act  section  12(a)  do  not  apply 
in  respect  of  any  standardized  option,  as 
defined  in  rule  9b-l(a)(4),5o  that  is 
issued  by  a  clearing  agency  registered 
imder  section  17A  of  the  Exchange  Act 
and  traded  on  a  national  securities 
exchange  registered  pursuant  to  section 
6(a)  of  the  Exchange  Act.  Exchange  Act 
rule  12h-l(d)  exempts  issuers  from  the 
provisions  of  section  12(g)  of  the 
Exchange  Act  with  respect  to  a 
standardized  option,  as  defined  by  rule 
9b-l(a)(4),  that  is  issued  by  a  clearing 
agency  registered  under  section  1 7 A  of 
the  Exchange  Act  and  traded  on  a 
national  secuurities  exchange  registered 
pursuant  to  section  6(a)  of  the  Exchange 
Act  or  a  national  seciu'ities  association 
registered  pursuant  to  section  15A(a)  of 
the  Exchange  Act. 

The  amendments  do  not  affect  the 
requirements  under  Exchange  Act  rule 
9b-l(d)(l)  SI  that  preclude  broker- 
dealers  from  accepting  orders  to 
purchase  or  sell  standardized  options 
from  a  customer  or  from  approving  a 
customer's  account  for  trading  in 
standardized  options  unless  the  broker- 
dealer  has  furnished  the  customer  with 
an  ODD,  other  than  to  make  conforming 
changes  to  reflect  the  fact  that  some 
standardized  options  are  exempt  from 
Securities  Act  registration. 

For  the  reasons  stated  above, 
including  that  investors  will  still  receive 
the  ODD  informing  them  about 
standardized  options  trading  in  general, 
and  that  Securities  Act  registration 
provides  little  benefit  relative  to  its 
costs,  we  believe  that  the  amendments 
are  in  the  public  interest  and  consistent 
with  the  protection  of  investors. 

in.  Paperwork  Reduction  Act 

The  amendments  affect  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 


••'^Presently,  no  foreign  clearing  agencies  are 
registered  under  section  17A.  Securities  Act  rule 
153b  prospectus  delivery  requirements  currently 
apply  and  will  continue  to  apply  in  connection 
with  standardized  option  transactions  registered  on 
fbrm  S-20. 

5" Rule  9b-l(a)(4]  under  the  Exchange  Act  (17 
GFR  240. 9b-l (a)(4))  defines  standardized  options  as 

options  contracts  trading  on  a  national  securities 
Exchange,  an  automated  quotations  system  of  a 
registered  securities  association,  or  a  foreign 
securities  exchange  which  relate  to  options  classes 
the  terms  of  which  are  limited  to  specific  expiration 
dates  and  exercise  prices,  or  such  other  securities 
as  the  Commission  may.  by  order,  designate." 

'■'17CFR240.9b-l(d)(l). 


Act  of  1995  ("PRA").-'^  The  title  for  the 
collection  of  information  affected  by  the 
amendments  is  "Form  8-A"  (0MB 
Control  No.  3235-0056).^*  We 
published  a  notice  requesting  comment 
on  the  proposed  change  to  the  form  8- 
A  collection  of  information 
requirements,  and  submitted  a  request 
to  the  Office  of  Management  and  Budget 
for  approval  of  the  change  in  accordance 
with  the  PRA."**  The  Office  of 
Management  and  Budget  approved  the 
proposed  change.  We  did  not  receive 
any  comments  on  the  PRA  analysis 
contained  in  the  proposing  release.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  requirement 
unless  it  displays  a  currently  valid  0MB 
control  number. 

There  is  no  mandatory  retention 
period  for  th^  information  disclosed  and 
form  8-A  is  not  kept  confidential.  We 
currently  estimate  that  form  8-A  results 
in  a  total  aimual  compliance  burden  of 
5,934  hours.  The  burden  was  calculated 
by  multiplying  the  actual  number  of 
respondents  filing  form  8-A  annually 
(1,978)  by  the  estimated  average  number 
of  hours  each  entity  spends  completing 
the  form  (3  hours). 

The  amendments  will  eliminate  the 
need  for  OCC,  the  only  clearing  agency 
currently  registered  imder  Exchange  Act 
section  17A  that  issues  standardized 
options,  to  file  form  8-A  and 
amendments  thereto.  During  fiscal  year 
2001.  OCC  filed  four  form  8-A 
registration  statements  and  214  form  8- 
A  amendments.  Therefore,  we  estimate 
that  the  total  aimual  burden  for  form  8- 
A  is  5,280  hours,  a  decrease  of  654 
hours. 

rV.  Cost-Benefit  Analysis 

The  amendments  are  intended  to 
harmonize  the  regulatory  treatment  of 
standardized  options  and  security 
futures  products  under  the  Securities 
Act  and  the  Exchange  Act.  It  is 
anticipated  that  these  amendments  will 
benefit  registered  clearing  agencies  that 
issue  standardized  options  covered  by 
the  exemptions  by  eliminating  form  S- 
20  and  form  8-A  filing  requirements 
currently  applicable  to  issuers  of 
standardized  options.  We  solicited 


"44  U.S.C.  3501  etseq. 

=*3  The  PRA  defines  a  "collection  of  information" 
as  "the  obtaining,  causing  to  be  obtained,  soliciting 
or  requiring  the  disclosure  to  third  parties  or  the 
public,  of  facts  or  opinions  by  or  for  an  agency, 
regardless  of  form  or  formal,  calling  for  *   '   * 
answers  to  identical  questions  posed  to,  or  identical 
reporting  or  recordkeeping  requirements  imposed 
on.  ten  or  more  persons  "   *   *"  The  form  S-20  does 
not  constitute  a  "collection  of  information"  under 
the  PRA  because  fewer  than  ten  entities  file  form 
S-20  registration  statements. 

5"  44  U.S.C.  3507(d)  and  5  CFR  1320.11. 


comment  to  assist  us  in  our  evaluation 
of  the  costs  and  benefits  associated  with 
the  amendments.  In  response,  we 
received  fpur  comment  letters-:  All  of  the 
commenters  supported  the 
amendments.  Two  noted  that  the 
amendments  would  eliminate 
unnecessary  regulatory  filings  and 
reduce  costs  imposed  on  persons 
engaged  in  standardized  options  trading 
without  Compromising  investor 
protection.^^ 

The  Securities  Act  and  Exchange  Act 
exemptions  we  are  adopting  today 
reflect  our  view  that  registration 
provides  little  useful  information  to 
investors  in  standardized  options  issued 
by  registered  clearing  agencies  and 
traded  on  a' national  securities  exchange 
or  on  a  registered  national  securities  • 
association  and  imposes  costs  on 
options  market  participants  that  are  not 
justified  by  the  marginal  benefits  to 
investors. 

V.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  5  U.S.C.  605(b),  the 
Commission  has  certified  that  rule  238 
under  the  Securities  Act,  rule  12a-9 
under  the  Exchange  Act,  and 
amendments  to  rules  9b-l  and  12h-l 
under  the  Exchange  Act,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification,  including  our  basis 
for  requesting  the  certification,  was 
included  in  the  proposing  release.  We 
solicited  comments  on  the  potential 
impact  of  the  amendments  on  small 
entities,  but  received  none. 

VI.  Consideration  of  Impact  on  the 
Economy,  Burden  on  Competition  and 
Promotion  of  Efficiency,  Competition 
and  Capital  Formation 

Section  23(a)(2)  of  the  Exchange 
Act  s^  requires  us  to  consider  the  anti- 
competitive effects  of  any  rules  that  we 
adopt  under  the  Exchange  Act.  Section 
23(a)(2)  prohibits  us  from  adopting  any 
rule  that  would  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 
Furthermore,  section  2(b)  of  the 
Securities  Act  "'^  and  section  3(f)  of  the 


"  See  comment  letters  of  CBOE  and  OCC.  (XX: 
estimates  that  form  8-A  filings,  and  amendments  to 
forni  8-A.  result  in  an  annual  compliance  cost  to 
it  of  $23,000.  It  further  estimates  that  form  S-20 
filings,  and  post-effective  amendments  to  form  5>- 
20,  result  in  a  total  annual  compliance  cost  to  it  of 
S50.538  which  includes  SI  7.500  of  in-house  costs 
and  S33,038  in  fees  for  outside  counsel  and  other 
expenses. 

5K15  U.S.C.  78w{a)(2). 

5'15U.S.C77b(b). 
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Exchange  Act  ^"  require  us,  when 
engaging  in  rulemaking  to  consider  or 
determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  and  consider  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation. 

We  requested  comment  on  any  anti- 
competitive effects  of  the  proposals. 
One  commenter  indicated  that,  without 
the  exemptions,  dissimilar  regulatory 
treatment  between  standardized  options 
and  security  futures  products  would 
result  in  a  competitive  advantage  for 
security  futures  products.  Another 
suggested  that  the  exemptions  would 
improve  efficiency  by  eliminating  the 
costs  associated  with  compliance  with 
the  Securities  Act  registration 
requirements.  The  purpose  of  these 
amendments  is  to  harmonize  the 
treatment  of  standardized  options  with 
security  futures  products  under  the 
Securities  Act  and  the  Exchange  Act. 
We  think  that  the  amendments  will 
promote  efficiency  by  eliminating  the 
potential  for  regulatory  arbitrage 
opportunities  that  could  result  from 
discordant  treatment  of  security  futures 
products  and  standardized  options,  and 
by  removing  regulatory  obstacles  to 
trading  of  these  securities.  We  believe 
the  amendments  will  have  a  positive, 
but  unquantifiable,  effect  on  efficiency, 
competition,  and  capital  formation. 

Vn.  EiSective  Date 

The  new  rules  are  effective  upon 
publication  in  the  Federal  Register. 
Generally,  the  Administrative  Procedure 
Act  requires  that,  unless  an  exception 
applies,  a  substantive  rule  be  published 
in  the  Federal  Register  at  least  30  days 
prior  to  its  effective  date.'^"  One 
exception  to  the  30-day  publication 
requirement  is  if  a  substantive  rule 
grants  or  recognizes  an  exemption  or 
relieves  a  restriction.*"'  New  Securities 
Act  rule  238  and  Exchange  Act  rule 
12a-9  would  exempt  certain 
standardized  options  from  most  of  the 
provisions  of  the  Securities  Act  and  the 
registration  provisions  of  the  Exchange 
Act.  The  effect  of  the  exemptions  would 
be  to  remove  most  of  the  registration 
restrictions  currently  placed  on  covered 
issuers  of  standardized  options  that 
trade  on  a  national  securities  exchange 
or  registered  national  securities 
associations.  In  addition,  new  Exchange 
Act  rule  12h-l(e)  provides  that  covered 
security  futures  products  are  exempt 
from  registration  under  section  12(g). 
The  rule  is  intended  to  clarify  that 
security  futures  products  are  not  subject 


ii»15li.S.C.  78c(n. 
59  5  U.S.C.  553(d). 
"0  5U.S.C.  553(d)(1). 


to  the  registration  requirements  of 
section  12(g). 

Vin.  Statutory  Authority 

The  amendments  contained  in  this 
release  are  being  adopted  under  the 
authority  set  forth  in  sections  19  and  28 
of  the  Securities  Act  and  sections  12(h), 
23(a)  and  36  of  the  Exchange  Act. 

List  of  Subjects  in  17  CFR  Parts  230  and 
240 

Reporting  and  recordkeeping 
requirements.  Securities. 

In  accordance  with  the  foregoing,  title 
1 7,  chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  general  authority  citation  for 
part  230  continues  to  read  in  part  as 
follows: 

Authority:  15  U.S.C.  77b,  77c,  77d,  77f, 
77g,  77h,  77j,  77r.  77s.  77sss.  77z-3,  78c,  78d, 
78/,  78m.  78n,  78o,  78t.  78w,  78//(d),  78min, 
79t,  80a-8,  80a-24,  80a-28.  80a-29,  80a-30, 
and  80a-37,  unless  otherwise  noted. 
***** 

2.  Section  230.238  is  added  to  read  as 
follows: 

§  230.238    Exemption  for  standardized 
options. 

(a)  Exemption.  Except  as  expressly 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  the  Act  does  not  apply  to 
any  standardized  option,  as  that  term  is 
defined  by  section  240.9b-l (a)(4)  of  this 
chapter,  that  is: 

(1)  Issued  by  a  clearing  agency 
registered  under  section  17A  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78q-l);  and 

(2)  Traded  on  a  national  securities 
exchange  registered  pursuant  to  section 
6(a)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78f(a))  or  on  a  national 
securities  association  registered 
pursuant  to  section  15A(a)  of  the 
Seciuities  Exchange  Act  of  1934  (15 
U.S.C.  780-3{a)). 

(b)  Limitation.  The  exemption 
provided  in  paragraph  (a)  of  this  section 
does  not  apply  to  the  provisions  of 
section  17  of  the  Act  (15  U.S.C.  77q). 

(c)  Offers  and  sales.  Any  offer  or  sale 
of  a  standardized  option  by  or  on  behalf 
of  the  issuer  of  the  securities  underlying 
the  standardized  option,  an  affiliate  of 
the  issuer,  or  an  underwriter,  will 
constitute  a  contract  for  sale  of,  sale  of, 
offer  for  sale,  or  offer  to  sell  the* 
underlying  securities  as  defined  in 
section  2(a)(3)  of  the  Act  (15  U.S.C, 
77b(a)(3)). 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77z-2,  77Z-3,  77eee,  77ggg,-77nnn. 
77SSS,  77ttt,  78c.  78d,  78e,  78f,  78g,  78i,  78j, 
78J-1,  78k,  78k-l,  78/.  78m,  78n,  78o.  78p. 
78q,  78s,  78u-5,  78W,  78x,  78//,  78mm,  79q, 
79t.  80a-20,  80a-23,  80a-29,  80a-37.  80b-3. 
80b-4  and  80l>-ll,  unless  otherwise  noted. 
***** 

4.  Section  240.9b-l  is  amended  by: 

a.  Removing  the  authority  citation 
following  §240.9b-l; 

b.  Revising  the  phrase  "under  the 
Securities  Act"  in  the  last  sentence  of 
paragraph  {b)(l)  to  read  "under  the 
Securities  Act  of  1933,  or  is  exempt 
from  registration  under  the  Securities 
Act  of  1933  (15  U.S.C.  77a  et  seq.)"\  and 

c.  Revising  paragraph  (c)(8). 
The  revisions  read  as  follows: 

§  240.9b-1     Options  disclosure  document. 

***** 

(c)  *   *   * 

(8)  If  the  options  are  not  exempt  from 
registration  under  the  Securities  Act  of 
1933  (15  U.S.C.  77a  et  seq.),  the 
registration  of  the  options  on  form  S-20 
(17  CFR  239.20)  and  the  availability  of 
the  prospectus  and  the  information  in 
part  II  of  the  registration  statement;  and 
***** 

5.  Section  240.12a-9  is  added  to  read 
as  follows: 

§240.123-9    Exemption  of  standardized 
options  from  section  12(a)  of  the  Act. 

The  provisions  of  section  12(a)  of  the 
Act  (15  U.S.C.  787(a))  do  not  apply  in 
respect  of  any  standardized  option,  as 
defined  by  section  240.9b-l(a)(4), 
issued  by  a  clearing  agency  registered 
under  section  17A  of  the  Act  (15  U.S.C. 
78q-l)  and  traded  on  a  national 
securities  exchange  registered  pursuant 
to  section  6(a)  of  the  Act  (15  U.S.C. 
78f(a)). 

6.  Section  240.1 2h-l  is  amended  by: 

a.  Removing  the  authority  citation 
following  §  240.1 2h-l; 

b.  Removing  "and"  at  the  end  of 
paragraph  (b)(2); 

c.  Removing  the  period  at  the  end  of 
paragraph  (c)  and  adding  a  semicolon; 
and 

d.  Adding  paragraphs  (d)  and  (e). 
The  addition  reads  as  follows: 

§  240.1 2h-1     Exemptions  from  registration 
under  section  1 2(g)  of  the  Act. 

***** 

(d)  Any  standardized  option,  as  that 
term  is  defined  in  section  240.9b- 
1(a)(4),  that  is  issued  by  a  clearing 
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agency  registered  under  section  17A  of 
tlie  Act  (15  U.S.C.  78q-l)  and  traded  on 
a  national  securities  exchange  registered 
pursuant  to  section  6(a)  of  the  Act  (15 
U.S.C.  78f(a))  or  on  a  national  securities 
association  registered  pursuant  to 
section  15A(a)  of  the  Act  (15  U.S.C. 
780-3(a));  and 


(e)  Any  security  futures  product  that 
is  traded  on  a  national  securities 
exchange  registered  pursuant  to  section 
6  of  the  Act  (15  U.S.C.  78f)  or  on  a 
national  secxuities  association  registered 
pursuant  to  section  15A(a)  of  the  Act  (15 
U.S.C.  780-3(a])  and  cleared  by  a 
clearing  agency  that  is  registered 
pursuant  to  section  17A  of  the  Act  (15 


U.S.C.  78q-l)  or  is  exempt  from 
registration  under  section  17A(b)(7)  of 
the  Act  (15  U.S.C.  78q-l(b)(7)). 

Dated:  December  23,  2002. 
By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-32912  Filed  12-31-02;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  301 

[FTR  Amendment  111]    . 
RIN  3090-AH75 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Rates  for  Massachusetts, 
Michigan,  Missouri,  New  Mexico,  North 
Carolina,  and  Pennsylvania 

agency:  Office  of  Governmentwide 
Policy,  General  Services  Administration 

(GSA). 

ACTION:  Final  rule. 

summary:  To  improve  the  ability  of  the 
per  diem  rates  to  meet  the  lodging 
demands  of  Federal  travelers  to  high 
cost  travel  locations,  the  General 
Services  Administration  (GSA)  has 
integrated  the  contracting  mechanism  of 
the  new  Federal  Premier  Lodging 
Program  (FPLP)  into  the  per  diem  rate- 
setting  process.  An  analysis  of  FPLP 
contracting  actions  and  the  lodging  rate 
survey  data  reveals  that  the  maximum 
per  diem  rate  for  the  State  of 
Massachusetts,  city  of  Boston,  including 
Suffolk  County,  and  city  of  Cambridge, 
including  Middlesex  Counties  (except 
for  the  city  of  Lowell);  State  of 
Michigan,  city  of  Detroit,  including 
Wayne  County;  State  of  Missouri,  city  of 
St.  Louis,  including  St.  Louis  and  St. 
Charles  Counties;  State  of  New  Mexico, 
city  of  Albuquerque,  including 
Bernalillo  County;  State  of  North 
Carolina,  city  of  Charlotte,  including 
Mecklenburg  County;  State  of 
Pennsylvania,  city  of  Pittsburgh, 
including  Allegheny  County,  should  be 
adjusted  to  provide  for  the 
reimbursement  of  Federal  employees' 
lodging  expenses  covered  by  the  per 
diem.  This  final  rule  amends  the  final 
rule  published  in  the  Federal  Register 
on  August  30,  2002  and  amended  on 
November  18,  2002  by  adjusting  the 
maximum  lodging  amounts  in  the 
prescribed  areas. 

DATES:  This  final  rule  is  effective 
December  15,  2002,  and  applies  to  travel 
performed  on  or  after  that  date. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC.  20405,  (202) 
208-7312,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Joddy  P. 
Garner,  Office  of  Governmentwide 
Policy,  Travel  Management  Policy,  at 
(202)  501-4857.  Please  cite  FTR 
Amendment  111. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

In  the  past,  properties  in  high  cost 
travel  areas  have  been  under  no 
obligation  to  provide  lodging  to  Federal 
travelers  at  the  prescribed  per  diem  rate. 
Thus,  the  General  Services 
Administration  (GSA)  established  the 
Federal  Premier  Lodging  Program 
(FPLP)  to  contract  directly  with 
properties  in  high  cost  travel  markets  to 
make  available  a  set  number  of  rooms  to 
Federal  travelers  at  contract  rates.  FPLP 
contract  results  along  with  the  lodging 
survey  data  are  integrated  together  to 
determine  reasonable  per  diem  rates 
that  more  accurately  reflect  lodging 
costs  in  these  areas.  In  addition,  the 
FPLP  will  enhance  the  Government's 
ability  to  better  meet  its  overall  room 
night  demand,  and  allow  travelers  to 
find  lodging  close  to  where  they  need  to 
conduct  business.  After  an  analysis  of 
this  additional  data,  the  maximum 
lodging  amounts  published  in  the 
Federal  Register  at  67  FR  56160,  August 
30,  2002  and  amended  at  67  FR  69634, 
November  18.  2002  are  being  changed  in 
Boston  and  Cambridge,  Massachusetts; 
Detroit,  Michigan;  St.  Louis,  Missoiui; 
Charlotte,  North  Carolina;  Albuquerque, 
New  Mexico;  and  Pittsburgh, 
Pennsylvania. 

B.  Executive  Order  12866 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  does  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FTR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  ef  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act  i 

This  final  rule  is  also  exempt  from  I 
congressional  review  prescribed  und^r  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 


List  of  Subjects  in  41  CFR  Chapter  301 

Government  employees.  Travel  and 
transportation  expenses. 

Dated:  December  16,  2002. 
Stephen  A.  Perry, 

Administrator  of  General  Services. 

For  the  reasons  set  forth  in  the 
preamble,  under  5  U.S.C.  5701-5709, 
GSA  amends  41  CFR  chapter  301  as  set 
forth  below: 

CHAPTER  301— TEMPORARY  DUTY  (TOY) 
TRAVEL  ALLOWANCES 

1 .  Amend  the  table  in  Appendix  A  to 
chapter  301  as  follows: 

a.  Under  the  State  of  Massachusetts, 
revise  the  entry  for  the  city  of  Boston, 
including  Suffollf^^ounty. 

b.  Under  the  State  of  Massachusetts, 
revise  the  entry  for  city  of  Cambridge, 
including  Middlesex  County  (except ' 
Lowell). 

c.  Under  the  State  of  Michigan,  city  of 
Detroit,  including  Wayne  County, 
amend  the  maximum  lodging  amount  by 
removing  "109"  and  adding  "108"  in  its 
place;  and  amend  the  maximum  per 
diem  rate  by  removing  "159"  and 
adding  "158"  in  its  place. 

d.  Under  the  State  of  Missouri,  city  of 
St.  Louis,  including  St.  Louis  and  St. 
Charles  Counties,  amend  the  maximum 
lodging  amount  by  removing  "90"  and 
adding  "102"  in  its  place;  and  amend 
the  maximum  per  diem  rate  by 
removing  "140"  and  adding  "152"  in  its 
place. 

e.  Under  the  State  of  New  Mexico, 
city  of  Albuquerque,  including 
Bernalillo  County,  amend  the  maximum 
lodging  amount  by  removing  "65"  and 
adding  "72"  in  its  place;  and  amend  the 
maximum  per  diem  rate  by  removing 
"107"  and  adding  "114"  in  its  place. 

f.  Under  the  State  of  North  Carolina, 
city  of  Charlotte,  including  Mecklenburg 
County,  amend  the  maximum  lodging 
amount  by  removing  "71"  and  adding 
"81"  in  its  place;  and  amend  the 
maximum  per  diem  rate  by  removing 
"113"  and  adding  "123"  in  its  place. 

g.  Under  the  State  of  Pennsylvania, 
city  of  Pittsburgh,  including  Allegheny 
County,  amend  the  maximum  lodging 
amount  by  removing  "79"  and  adding 
"90"  in  its  place;  and  amend  the 
maximum  per  diem  rate  by  removing 
"125"  and  adding  "136"  in  its  place. 

The  revised  pages  containing  the 
amendments  to  the  table  set  forth  above 
read  as  follows: 

Appendix  A  to  Chapter  301 — 
Prescribed  Maximum  Per  Diem  Rates 
for  CONUS 

***** 
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Per  diem  locality: 

Key  city'                                              County  and/or  other  defined  location  ^, ' 

Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 

+ 

M&IE 
rate 

(b) 

= 

Maximum 

per  diem 

rate* 

(c) 

■"- 

^, 


Leonardtown/Lusby 

Ocean  City 

Worcester 

(June  IS-OctoberSl) 

- 

144 

46 

190 

(November  1-June  14) 

59 

46 

105 

St.  Michaels 

Talbot 

100 

46 

146 

MASSACHUSETTS 

Andover 

Essex 

109 

42 

151 

Boston 

Suffolk 

(May  1 -November  30) 

192 

50 

242 

(December  1 -April  30) 

159 

50 

209 

Cambridge 

Middlesex  (except  Lowell) 

(May  1 -November  30) 

192 

50 

242 

(December  1  -April  30) 

159 

50 

209 

Falmouth 

City  limits  of  Falmouth 

(June  1 -September  30) 

105 

38 

143 

(October  1 -May  31) 

70 

38 

108 

Hyannis 

Barnstable 

-     94 

42 

.       136 

Lowell 

City  limits  of  Lowell  (except  Cambridge)  (see 
Middlesex  County) 

99 

38 

137 

Martha's  Vineyard 

Dukes 

(June  1 -October  15) 

150 

46 

196 

(October  16-May  31) 

,85 

46 

131 

Nantucket 

Nantucket 

t 

(June  15-Octoberl5) 

150 

46 

196 

(October  16-June  14) 

75 

46 

121 

New  Bedford 

City  limits  of  New  Bedford  (see  Bristol  County) 

(May  15-October  15) 

75 

38 

113 

(October  16-May  14) 

65 

38 

103 

Northampton 

Hampshire 

72 

38 

110 

Pittsfield 

Berkshire 

65  - 

42 

lt)7 

Plymouth 

Plymouth 

(June  15-October  15)              J 

119 

38 

157 

(October  16-June  14) 

99 

38 

137 

Ouincy 

Norfolk 

74 

42 

116 

Springfield 

Hampden 

99 

38 

137 

Taunton 

Bristol  (except  New  Bedford) 

74 

34 

108 

Worcester 

Worcester 

79 

38 

117 

MICHIGAN 

Ann  Arbor 

Washtenaw 

75 

42 

117 

Berrien  County 

Berrien 

59 

34 

93 

Charlevoix 

Charlevoix 

(June  1 -August  31) 

105 

42 

147 

(September  1-May  31) 

59 

42 

101 

Detroit 

Wayne 

108 

50 

158 

East  Lansing/Lansing 

Ingham 

65 

42 

107 

Frankenmuth 

Saginaw 

69 

34 

103 

Frankfort 

Benzie 

62 

34 

% 

Gaylord 

Otsego 

65 

38 

103 

Grand  Rapids 

Kent 

62 

38 

100 
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Per  diem  locality: 

Key  city'                                                 County  and/or  other  defined  location  ■. ' 

Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 

+ 

M&IE 
rate 
(b) 

= 

Maximum 

per  diem 

rale^ 

■     (c) 

Holland 

Ottawa 

60 

38 

98 

Leland 

Leelanau 

75 

38 

113 

Mackinac  Island 

Mackinac 

165 

46 

211 

Midland 

Midland 

72 

38 

110 

Mount  Pleasant 

Isabella 

65 

38 

103 

Muskegon 

Muskegon 

(May  1- August  31) 

79 

34 

113 

(September  1 -April  30) 

59 

34 

93 

Ontonagon 

Ontonagon 

65 

34 

99 

Petoskey 

Emmet 

(June  1  -October  3 1 ) 

65 

42 

107 

(November  1- May  31) 

55 

42 

97 

Pontiac/Troy/Aubum  Hills 

Oakland 

94 

42 

136 

Sault  Ste  Marie 

Chippewa 

(May  15-October  15) 

63 

38 

101 

(October  16-May  14) 

55 

38 

93 

South  Haven 

Van  Buren 

76 

38 

114 

Traverse  City 

Grand  Traverse 

125 

46 

171 

Wairen 

Macomb 

.79 

38 

117 

MINNESOTA 

Anoka  County 

Anoka 

65 

38 

103 

Dakota  County 

Dakota 

80 

38 

118 

Duluth 

St  Louis 

(June  1  -October  3 1 ) 

85 

42 

127 

(November  1  -May  3 1 ) 

56 

42 

98 

Minneapolis/St.  Paul 

Hennepin  County  and  Fort  Snelling  Military 
Reservation  and  Navy  Astronautics  Group 
(Detachment  BRAVO),  and  Ramsey  County 

'     110 

50 

160 

Rochester 

Olmsted 

73 

38 

111 

MISSISSIPPI 

Bay  St.  Louis 

Hancock 

(Apnl  l-Octobcr31) 

69 

38     . 

107 

(November  1-March31) 

55 

38 

93 

Biloxi/Gulfiport 

Harrison 

61 

42 

103 

Robinsonville 

Tunica 

59 

34 

93 

MISSOURI 

Branson 

Taney 

(April  1 -December  31) 

62 

38 

100 

(January  1 -March  31) 

55 

38 

93 

Hannibal 

Marion 

57 

34 

91 

Jefferson  City 

Cole 

60 

34 

94 

Kansas  City 

Jackson,  Clay  and  Kansas  City  International 
Airport 

84 

46 

130 

Osage  Beach 

Camden 

89 

34 

123 

Platte 

Platte  (except  Kansas  City  International 
Airport) 

84 

38 

122 

Springfield 

Greene 

63 

34 

97 

St.  Louis 

St.  Louis  and  St.  Charles 

102 

50 

152 

St  Robert/Ft  Leonardwood 

Pulaski 

74 

34 

108 
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Per  diem  legality: 


Key  city 


County  and/or  other  defined  location 


Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 


M&IE 
rate 

(b) 


Maximum 

per  diem 

rate* 

(c) 


Freehold 

City  limits  of  Freehold  (see  Monmouth  County) 

85 

38 

123 

Millville 

Cumberland 

58 

34 

92 

Newark 

Essex,  Bergen,  Hudson  and  Passaic 

125 

46 

171 

Ocean  City 

City  limits  of  Ocean  City  (see  Cape  May 
County) 

(June  15-September  15) 

215 

42 

257 

(September  16-June  14) 

80 

42 

122 

Parsippany/Picatinney 
Arsenal/Dover 

Morris 

114 

42 

156 

Piscataway/Belle  Mead 

Somerset;  and  City  limits  of  PiscaUway 

144 

42 

186 

Princeton/Trenton 

Mercer 

139 

46 

185 

Toms  River 

Ocean 

(May  15-September  15) 

89 

42 

131 

(September  16-N4aY  14) 

79 

42 

121 

Union  County 

Union 

107 

42 

149 

NEW  MEXICO 

Albuquerque 

Bernalillo 

72 

42 

114 

Cloudcroft 

Otero 

(June  l-Ociober31) 

74 

34 

108 

(November  1-May  31) 

65 

34 

99 

Las  Cruces 

Dona/ Ana 

60 

34 

94 

Los  Alamos 

Los  Alamos 

71 

38 

109 

Santa  Fe 

Santa  Fe 

99 

46 

145 

Taos 

Taos 

75 

38 

113 

NEW  YORK 

Albany 

Albany 

% 

46 

142 

The  Bronx/Brooklyn/Queens 

The  boroughs  of  The  Bronx,  Brooklyn  and 
(Jueens 

168 

46 

214 

Buffalo 

Erie 

78 

42 

120 

Glens  Falls 

Warren 

(June  1 -September  30) 

74 

38 

112 

(October  1-May  31) 

55 

38 

93 

Ithaca 

Tompkins 

69 

38 

107 

Kingston 

Ulster 

79 

42 

121 

Lake  Placid 

Essex 

(June  15-October  15) 

86 

42 

128 

(October  16-June  14) 

59 

42 

101 

Manhattan 

The  borough  of  Manhattan 

208 

50 

258 

Nassau  County/Great  Neck 

Nassau 

190 

46 

236 

Niagara  Falls 

Niagara 

(May  1 -October  31) 

89 

38 

127 

(November  1 -April  30) 

55 

38 

93 

Nyack/Palisades 

Rockland 

(April  1 -September  30) 

67 

42 

109 

(October  1-March  31) 

57 

42 

99 

Oweeo 

Tioga 

73 

34 

107 

Poughkeepsie 

Dutchess 

74 

42 

116 

Rochester 

Monroe 

83 

46 

129 

Saratoga  Springs 

Saratoga 

200 
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Per  diem  locality: 

9 

Key  city'                                                 County  and/or  other  defined  location  ^. ' 

Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 

+ 

M&IE 
rate 
(b) 

= 

Maximum 

per  diem 

rate'* 

(c) 

(July  1  -October  3 1 ) 

95 

42 

137 

(November  1  -June  30) 

75 

42 

117 

Staten  Island 

Richmond 

120 

46 

166 

Suffolk  County 

Suffolk 

149 

42 

191 

Syracuse 

Onondaga 

70 

38 

108 

Tarrytown 

Westchester  (except  White  Plains) 

114 

46 

160 

i  Waterloo/Romulus 

Seneca 

(June  15-September  15) 

89 

34 

123 

(September  16-June  14) 

69 

34 

103 

Watkins  Glen 

Schuyler 

59 

38 

97 

West  Point 

Orange 

121 

38 

159 

White  Plains 

City  limits  of  White  Plains  (see  Westchester 
County) 

165 

46 

211 

NORTH  CAROLINA 

Atlantic  Beach 

Carteret 

(June  1 -August  31) 

64 

34 

98 

(September  1  -May  3 1 ) 

55 

34 

89 

Chapel  Hill 

Orange 

80 

42 

122 

Charlotte 

Mecklenburg 

81 

42 

123 

Cherokee 

Swain 

(April  1 -October  31) 

62 

34 

96 

(November  1- March  31) 

55 

34 

89 

Fayetteville 

Cumberland 

63 

38 

101 

Greensboro 

Guilford 

87 

42 

129 

Greenville 

Pitt 

64 

34 

98 

Kill  Devil 

Dare 

(May  1 -September  30) 

114 

42 

156 

(October  1 -February  28) 

75 

42 

117 

(March  1 -April  30) 

55 

42 

97 

New  Bem/Havelock 

Craven 

62 

38 

100 

Raleigh 

Wake 

74 

42 

116 

Research  Triangle  Park/Durham 

Durham 

85 

46 

131 

Wilmington 

New  Hanover 

(Apnl  1 -September  15) 

65 

38 

103 

(September  16-March  31 ) 

58 

38 

96 

Winston-Salem 

Forsyth 

64 

42 

106 

NORTH  DAKOTA  (See  foomote  5) 

OHIO 

Akron 

Summit 

72 

42 

114 

Bellevue 

Huron 

72 

34 

106 

Cambridge 

Guernsey 

60 

34 

94 

Cincinnati 

Hamilton  and  Warren 

69 

50 

119 

Cleveland 

Cuyahoga 

86 

46 

132 

Columbus 

Franklin 

75 

42 

117 

Dayton 

Montgomery,  Wright-Patterson  AFB 

65 

34 

99 

Fairbom 

Greene 

66 

38 

104 
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Per  diem  locality: 

1 
Key  city'                                               County  and/or  other  defined  location  ', ' 

Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 

+ 

M&IE 
rate 

(b) 

= 

Maximum 

perdieAi 

rate* 

(0 

" 

Mechanicsburg 

Cumberland 

74 

34 

108 

Philadelphia        <? 

Philadelphia 

124 

50 

174 

Pittsburgh 

Allegheny 

90 

46 

136 

Reading 

Berks 

75 

42 

117 

Scranton 

Lackawanna 

60 

34 

94 

Warminster 

Bucks  County;  Naval  Air  Development  Center 

75 

38 

113 

Wayne 

City  hmits  of  Wayne  (see  Delaware  County) 

100 

46 

146 

RHODE  ISLAND 

East  Greenwich 

Kent  County;  Naval  Construction  Battalion 
Center.  Davisville 

79 

42 

121 

Newport 

Newport 

(April  1-December3l) 

1 — ^— ^- 

111 

46 

157 

(January  1 -March  31) 

79 

46 

125 

North  Kingstown 

Washington 

89 

30 

119 

Providence 

Providence 

89 

46 

135 

' 

SOUTH  CAROLINA 

Aiken 

Aiken 

65 

34 

99 

Charleston/Berkeley  County 

Charleston  and  Berkeley 

106 

42 

148 

Columbia 

Richland 

65 

34 

99 

Greenville 

Greenville 

65 

42 

107 

Hilton  Head 

Beaufort 

(March  15-September  30) 

95 

46 

141 

(October  1 -March  14) 

75 

46 

121 

Myrtle  Beach 

Horry  County;  Myrtle  Beach  AFB 

(March  1 -November  30) 

99 

46 

145 

(December  1 -February  28) 

59 

46 

105 

SOUTH  DAKOTA 

Custer 

Custer 

(June  tS-Angust  19) 

70 

34 

104 

(August  20- June  14) 

55 

34 

89 

Hot  Springs 

Fall  River 

(June  15-October  15) 

108 

34 

142 

(October  16-June  14) 

79 

34 

113 

Rapid  City 

Pennington 

(May  15-September  30) 

99 

34 

133 

(October  1 -May  14) 

55 

34 

89 

Sturgis 

Meade 

(Junel5-Augustl5) 

79 

30 

109 

(August  16-June  14) 

55 

30 

85 

TENNESSEE 

Alcoa/Townsend 

Blount 

63 

34 

97 

Gatlinburg 

Sevier 

(May  1 -October  31) 

78 

42 

120 

(November  1  -April  30) 

70 

42 

112 

Memphis 

Shelby 

75 

42 

117 

Murfreesboro 

Rutherford 

57 

34 

91 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  020718172-2303-02;  I.D. 
051402C] 

RIN  0648-AQ08 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Steller  Sea  Lion 
Protection  Measures  for  the 
Groundf  ish  Fisheries  Off  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
implement  Steller  sea  lion  protection 
measures  to  avoid  the  likelihood  that 
the  groundfish  fisheries  off  Alaska  will 
jeopardize  the  continued  existence  of 
the  western  distinct  population  segment 
(DPS)  of  Steller  sea  lions  or  adversely 
modify  its  critical  habitat.  These 
management  measures  will  disperse 
fishing  effort  over  time  and  area  to 
provide  protection  from  potential 
competition  for  importcint  Steller  sea 
lion  prey  species  in  waters  adjacent  to 
rookeries  and  important  haulouts.  The 
intended  effect  of  this  final  rule  is  to 
protect  the  endangered  western  DPS  of 
Steller  sea  lions,  as  required  under  the 
Endangered  Species  Act  (ESA),  and  to 
conserve  and  manage  the  groundfish 
resources  in  the  Bering  Sea/ Aleutian 
Islands  management  area  (BSAI)  and  the 
Gulf  of  Alaska  (GOA)  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 
DATES:  Effective  January  1,  2003. 
ADDRESSES:  Copies  of  the  environmental 
assessment/ regulatory  impact  review/ 
final  regulatorv  flexibility  analysis  (EA/ 
RIR/FRFA)  for  the  regulatory 
amendment  to  permit  an  investigation 
of  the  effect  of  commercial  fishing  on 
Walleye  pollock  distribution  and 
abundance  in  localized  areas  off  the  east 
side  of  Kodiak  Island;  the  supplemental 
enviroimiental  impact  statement  on 
Steller  Sea  Lion  protection  measures  in 
the  Federal  groundfish  fisheries  off 
Alaska  (SEIS).  including  the  2001 
biological  opinion  (2001  BiOp)  and 
regulatory  impact  review;  the  November 
30,  2000,  biological  opinion  (FMP 
BiOp);  the  final  regulatory  flexibility 
analysis;  and  the  2002  Stock 
Assessment  and  Fisheries  Evaluation 
report  for  the  BSAI  Groundfish  Fisheries 
may  be  obtained  from  the  National 
Marine  Fisheries  Service,  Alaska 
Region,  P.O.  Box  21668,  Juneau,  AK 


99802-1668.  The  SEIS  is  also  available 
on  the  NMFS  Alaska  Region  home  page 
at  http://www.fakr.noaa.gov.  Send 
comments  on  collection-of-information 
requirements  to  NMFS,  Alaska  Region, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503  (Attn:  NOAA 
Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Brown,  Sustainable  Fisheries 
Division,  Alaska  Region,  907-586-7228 
or  email  at  melanie.brown@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisheries  in  the 
exclusive  economic  zone  off  Alaska 
under  the  Fishery  Management  Plan  for 
the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area  and  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska 
(FMPs).  The  North  Pacific  Fishery 
Management  Council  (Council) 
prepared  the  FMPs  under  the  authority 
of  the  Magnuson-Stevens  Act,  16  U.S.C. 
1801,  et  seq.  Regulations  governing  U.S. 
fisheries  and  implementing  the  FMPs 
appear  at  50  CFR  parts  600  and  679. 
NMFS  also  has  management 
responsibility  for  certain  threatened  and 
endangered  species,  including  Steller 
sea  lions,  under  the  ESA  of  1973,  16 
U.S.C.  1531,  et  seq.,  and  the  authority  to 
promulgate  regulations  to  enforce 
provisions  of  the  ESA  to  protect  such 
species. 

Background 

On  November  30,  2000,  NMFS  issued 
a  biological  opinion  on  the  FMPs,  which 
determined  that  the  pollock.  Pacific  cod, 
and  Atka  mackerel  fisheries  were  likely 
to  jeopardize  the  continued  existence  of 
the  western  DPS  of  Steller  sea  lions  and 
to  adversely  modify  its  critical  habitat. 
It  contained  a  reasonable  and  prudent 
alternative  (RPA)  that  included  large 
fishery  closure  areas,  harvest  limits,  and 
seasonal  distribution  of  harvest  for  the 
pollock.  Pacific  cod,  and  Atka  mackerel 
fisheries.  Before  the  RPA  could  be 
implemented,  the  President  signed 
Public  Law  106-554  on  December  21, 
2000,  which  contained  a  1-year 
timetable  to  phase  in  the  RPA.  This  year 
provided  the  Council  with  time  to 
develop  alternative  protection  measures 
that  would  avoid  jeopardy  and  adverse 
modification  of  critical  habitat  for 
Steller  sea  lions. 

The  Council  appointed  an  RPA 
Committee  consisting  of  a  variety  of 
members  including  commercial  fishery 
interests,  the  environmental 
community,  the  Alaska  Department  of 
Fish  and  Game  (ADF&G),  and  NMFS. 
The  RPA  Committee,  which  met 


numerous  times  throughout  2001  to 
evaluate  the  best  scientific  and 
commercial  data  available  developed, 
with  the  assistance  of  NMFS  expertise, 
recommendations  for  Steller  sea  lion 
protection  measures  for  the  pollock, 
Pacific  cod,  and  Atka  mackerel  fisheries. 
More  details  on  the  protection  measures 
development  process  and  the  status  of 
Steller  sea  lions  are  contained  in  the 
preamble  to  the  proposed  rule 
published  September  4,  2002  (67  FR 
56692). 

In  a  section  7  consultation  under  the 
ESA,  NMFS  issued  a  2001  BiOp,  which 
determined  that  the  groundfish  fisheries 
managed  under  the  protection  measures 
in  this  final  rule  are  unlikely  to 
jeopardize  the  continued  existence  of 
the  western  DPS  of  Steller  sea  lions  or 
adversely  modify  its  critical  habitat. 
Following  this  determination,  the 
Council  adopted  and  forwarded  to 
NMFS  the  protection  measures 
contained  in  this  final  rule,  which  are 
necessary  to  comply  with  section  7(a)(2) 
of  the  ESA.  These  measures  were 
implemented  in  2002  by  emergency 
interim  rule  (67  FR  956,  January  8,  2002; 
amended  67  FR  21600,  May  1,  2002; 
corrected  67  FR  45671,  July  10,  2002,  67 
FR  47472,  July  19,  2002,  and  67  FR 
64315,  October  18,  2002;  and  extended 
67  FR  34860,  May  16,  2002). 

A  detailed  history  on  past  biological 
opinions  and  court  cases  regarding 
Steller  sea  lions  and  the  Alaska 
groundfish  fisheries  and  a  description  of 
how  the  protection  measures  meet  the 
national  standards  in  the  Magnuson- 
Stevens  Act  are  presented  in  the 
preamble  to  the  January  8,  2002, 
emergency  interim  rule  (67  FR  956). 

Summary  of  the  2002  Protection 
Measures 

For  more  detailed  descriptions  by 
topic,  fishery,  and  area,  see  the 
preamble  to  the  proposed  rule  (67  FR 
56692,  September  4,  2002).  Closure 
areas  apply  to  vessels  named  on  a 
Federal  Fisheries  Permit  issued  under 
§  679.4(b)  in  the  groundfish  fisheries  in 
the  BSAI  and  GOA  reporting  areas, 
including  the  State  waters  within  those 
reporting  areas.  The  following  is  a 
summary  of  protection  measures: 

1 .  Area  closures  for  all  groundfish 
fishing  within  0-3  nm  of  39  rookery 
sites.  These  sites  are  considered  the 
most  sensitive  for  females  with  pups, 
and  the  nearshore  marine  critical  habitat 
is  the  most  important  to  protect  from 
interactions  between  groundfish 
fisheries  and  Steller  sea  lions. 

2.  Protection  measures  for  the  Atka 
mackerel,  pollock,  and  Pacific  cod 
directed  fisheries  in  the  waters  off 
Alaska,  which  include  the  following:  (a) 
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a  modified  harvest  control  rule  to 
prohibit  directed  fishing  when  the 
spawning  biomass  falls  below  20 
percent  of  the  projected  unfished 
spawning  biomass,  (b)  closures  within 
10  or  20  nm  of  selected  haulout  and 
rookery  sites  to  directed  fishing  for  Atka 
mackerel,  pollock,  and  Pacific  cod  in 
the  GOA  and  BSAI,  (c)  closure  of  the 
Seguam  foraging  area  and  most  of  the 
Bogoslof  area  to  cill  gear  types,  (d)  a 
Vessel  Monitoring  System  (VMS) 
requirement  to  facilitate  enforcement  of 
closed  areas,  (e)  closure  of  the  Chignik 
area  to  pot,  trawl,  and  hook-and-line 
gears,  (f)  closure  within  10  or  20  run  of 
46  rookeries  and  haulouts  to  hook-and- 
line  fishing  for  Pacific  cod  and  44 
rookeries  and  haulouts  to  pot  fishing  for 
Pacific  cod,  (g)  modifications  to  the 
Community  Development  Quota  (CDQ) 
groimdfish  program,  (h)  revisions  to  the 
Federal  Fisheries  Permit  requirements, 
and  (i)  changes  to  the  catcher  vessel 
fishing  trip  definition. 

3.  Aleutian  Island  subarea  protection., 
measures  include  the  following:  (a) 
conduct  of  any  pollock  directed  fishery 
authorized  in  the  Aleutian  Islands 
subarea  outside  of  critical  habitat  and 
apportionment  to  two  seasons  (40:60 
percent),  (b)  Pacific  cod  total  allowable 
catch  (TAG)  apportioiunent  by  season 
and  gear,  as  well  as  gear  specific  area 
restrictions  that  alternate  with  the  Atka 
mackerel  fishery  in  critical  habitat  in 
waters  west  of  178°  W  long.,  (c)  closure 
of  the  Seguam  foraging  area  to  pollock, 
Atka  mackerel,  and  Pacific  cod  directed 
fishing  by  all  gear  types,  (d)  critical 
habitat  harvest  limit  of  60  percent  for 
Atka  mackerel  in  waters  west  of  1 78°  W 
long.,  (e)  grouping  of  vessels  for  Atka 
mackerel  fishing  in  critical  habitat  in 
waters  west  of  178°  W  long.,  (f) 
requirements  for  two  observers  for 
critical  habitat  Atka  mackerel  directed 
fishing,  (g)  closures  of  at  least  0-3  nm 
around  all  haulouts  for  Atka  mackerel 
and  Pacific  cod  trawl  fishing,  and  (h) 
closure  to  Atka  mackerel  critical  habitat 
directed  fishing  with  trawl  gear  east  of 
178°  W  long. 

4.  Bering  Sea  protection  measiu-es 
include  the  following:  (a)  two  seasons 
(40:60  percent  apportionment)  for  the 
pollock  fishery  with  no  more  than  28 
percent  of  the  annual  directed  fishing 
allowance  taken  from  the  Steller  sea 
lion  conservation  area  (SGA)  before 
April  1,  (b)  estabUshment  of  the  Bering 
Sea  Pollock  Restriction  Area  (BSPRA) 
during  the  A  season,  (c)  closiue  of  the 
Gatcher  Vessel  Operation  Area  (GVOA) 
to  non-GDQ  pollock  trawl  catcher/ 
processors  during  the  B  season,  (d) 
Pacific  cod  TAG  apportionments  by 
season  and  gear,  as  well  as  gear  specific 
area  restrictions,  and  (e)  closure  of  all 


Bering  Sea  subarea  critical  habitat 
within  20  nm  of  rookeries  and  haulouts 
to  Atka  mackerel  trawl  fishing. 

5.  Gulf  of  Alaska  protection  measures 
include  the  following:  (a)  distribution  of 
pollock  harvest  evenly  among  4  seasons, 
(b)  closure  of  directed  fishing  for 
pollock  in  areas  that  vary  from  0-20  nm 
to  0-3  nm  around  rookeries  and 
haulouts,  (c)  two  seasons  (60:40  percent 
apportioiunent)  for  Pacific  cod  fishing 
and  area  restrictions  that  are  dependent 
on  gear  type  and  vessel  size,  and  (d) 
continuation  of  the  NMFS  Ghiniak 
Gully  research  project  to  explore  the 
effects  of  commercial  fisheries  on 
pollock  abundance  and  distribution  in 
the  GOA. 

In  November  2002,  the  State  of  Alaska 
Board  of  Fisheries  (BOF)  adopted  the 
same  protection  measures  for  the  State 
parallel  fisheries,  with  two  exceptions 
in  the  GOA  Pacific  cod  pot  fishery.  The 
ADF&G  should  be  contacted  for  details 
on  Steller  sea  lion  protection  measures 
inside  State  waters.  Under  the  Steller 
sea  lion  protection  measures 
implemented  in  2002  and  in  this  final 
rule,  Gaton  Island  and  Gape  Barnabas 
are  closed  from  0-3  nm  to  Pacific  cod 
fishing  with  pot  gear  by  vessels  named 
on  a  Federal  Fisheries  Permit  issued 
under  50  GFR  679.4(b).  The  State  did 
not  adopt  these  closiu^s.  In  October 
2002,  the  Gouncil  reconunended  to  open 
waters  from  0-3  nm  around  Gape 
Barnabas  and  Gaton  Island  to  directed 
Pacific  cod  pot  fishing  by  vessels  named 
on  a  Federal  Fisheries  Permit.  Opening 
these  areas  for  the  Pacific  cod  pot 
fishery  will  ensure  consistency  between 
State  and  Federal  groundfish  fisheries 
regulations  and  prevent  uiuiecessary 
constraint  on  the  Pacific  cod  pot  fishery. 
NMFS  will  publish  a  notice  of  proposed 
rulemaking  proposing  the  opening  of 
these  areas  in  early  2003. 

Changes  to  the  Steller  Sea  Lion 
Protection  Measiu-es  From  the  Proposed 
Rule 

The  notice  of  proposed  rulemaking 
explained  that  NMFS  would  use  CDQ 
catch  reports  to  determine  when  catch 
limits  have  been  reached,  when  area 
closiues  should  occur,  and  how  pollock 
catch  should  be  accounted  for  in  the 
groundfish  CDQ  fisheries.  See  67  FR 
56698,  column  1  (September  4,  2002).  In 
order  to  use  the  CDQ  catch  reports  to 
manage  the  CDQ  fisheries  as  proposed, 
NMFS  must  be  able  to  assign  reported 
CDQ  catch  to  the  reporting  vessels' 
target  fisheries.  However,  the  proposed 
rule  text  omitted  a  necessary  provision 
specifically  requiring  vessels 
participating  in  CDQ  fisheries  to 
indicate  their  intended  target  species  on 
the  CDQ  catch  reports  submitted  to 


NMFS.  This  omission  is  corrected  in 
this  final  rule  at  §679.5(n)(2)(iii)(B)(4). 
This  requirement  was  implemented  by 
emergency  interim  rule  in  2002  (67  FR 
956.  January  8,  2002)  and  was  included 
in  the  Paperwork  Reduction  Act 
clearance  submission  prepared  for  the 
proposed  rule. 

The  notice  of  proposed  rulemaking 
specified  that  any  vessel  using  pot, 
hook-and-line,  or  trawl  gear  in  directed 
fisheries  for  Atka  mackerel.  Pacific  cod. 
or  pollock  would  have  to  register  with 
NMFS  and  obtain  endorsements  for 
these  directed  fisheries  on  the  vessel's 
Federal  Fisheries  Permit  (FFP).  A  vessel 
would  be  prohibited  from  directed 
fishing  for  Atka  mackerel.  Pacific  cod, 
or  pollock  without  an  endorsed  FFP  as 
described  above.  See  67  FR  56698, 
colmnn  2,  September  4,  2002.  Although 
this  language  pubUshed  in  the  proposed 
rule  clearly  indicates  that  the 
endorsement  requirement  and 
prohibition  should  apply  only  to  vessels 
using  pot,  hook-and-line,  or  trawl  gear, 
the  proposed  rule  text  would 
erroneously  apply  the  prohibition  to 
vessels  using  any  type  of  gear.  This  error 
is  corrected  in  this  final  rule  at 
§  679.7(a)(l)(ii)  by  limiting  this 
prohibition  only  to  vessels  using  pot. 
hook-and-line,  or  trawl  gear. 

The  proposed  rule  did  not  specify  a 
first  seasonal  allowance  of  Pacific  cod 
that  would  be  available  for  harvest  as  an 
interim  harvest  specification  at  the 
beginning  of  a  fishing  year.  Interim 
harvest  specifications  are  established  by 
regulations  at  §  679.20(c)  to  manage  the 
annual  fisheries  during  the  period  prior 
to  the  effective  date  of  the  fiinal  annual 
harvest  specifications,  which  typically 
are  not  published  until  February  or 
March.  Pollock,  Atka  mackerel,  and 
Pacific  cod  fisheries  yield  high 
economic  value  in  the  period  from 
January  through  March  because  of  the 
quality  of  the  fish  and  high  catch  per 
unit  of  effort  on  spawning  aggregations. 
The  interim  specificationsfor  pollock 
and  Atka  mackerel  are  specified  by 
regulations  as  the  first  seasonal 
allowances  for  these  species  proposed 
in  the  aimual  notice  of  proposed  harvest 
specifications.  Although  the  proposed 
Steller  sea  lion  protection  measures 
explained  that  60  percent  of  the  Pacific 
cod  TAG  is  allocated  to  the  A  season 
beginning  in  January  each  year  (see  67 
FR  56701,  Table  2,  September  4,  2002), 
the  proposed  rule  text  does  not 
specifically  make  this  first  seasonal 
allowance  of  Pacific  cod  available  for 
harvest  under  the  interim  specifications. 
This  omission  is  corrected  in  the  final 
rule  at  §§  679.20(c)(2)  and 
679.20(c)(2)(ii)(B)  by  specifying  that  the 
interim  harvest  specification  for  Pacific 
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cod  fisheries  will  be  the  first  seasonal 
allowance  of  Pacific  cod  proposed  in  the 
annual  notice  of  proposed  harvest 
specifications.  A  similar  omission 
relating  to  the  CDQ  Atka  mackerel  and 
CDQ  Pacific  cod  fisheries  is  corrected  at 
§679.20(c)(2)(ii)(B)  in  the  final  rule. 
These  changes  are  necessary  to  achieve 
temporal  dispersion  of  the  pollock,  Atka 
mackerel,  and  Pacific  cod  fisheries,  as 
described  in  the  notice  of  proposed 
rulemaking  implementing  the  Steller  sea 
lion  protection  measures. 

In  §  679.20(d)(4),  the  term  "biomass" 
is  changed  to  "spawning  biomass"  to 
clarify  the  type  of  biomass  that  is 
considered  in  the  harvest  control  rule. 

Text  in  §679.22  is  changed  to  clarify 
application  of  closure  areas.  The  term 
"federally  permitted  vessels"  is 
replaced  with  "by  vessels  named  on  a 
Federal  Fisheries  Permit  issued  under 
§  679.4(b)".  NMFS  may  issue  a  number 
of  different  permits  to  owners  of  vessels 
for  fishing  activities  in  the  BSAI  and 
GOA.  The  permits  are  issued  to  an 
owner,  and  a  vessel  is  named  on  the 
permit.  This  change  will  identify  the 
vessels,  and  the  type  of  permitting  that 
is  affected  by  the  Steller  sea  lion 
protection  measiu'es,  thereby  reducing 
confusion. 

Footnote  4  to  Table  5  is  changed  in 
the  final  rule  ft'om  the  proposed  rule  to 
clarify  the  location  of  waters  closed  to 
pot  and  hook-and-line  directed  fishing 
for  Pacific  cod.  Closures  for  these  gear 
types  are  applicable  to  critical  habitat  in 
waters  east  of  173°  W  long.  Amlia  I. /East 
and  Tanadak  I.  (Amlia)  haulouts  are 
located  at  nearly  173°  W  long.,  and 
Footnote  4  to  Table  5  in  the  final  rule 
is  corrected  to  indicate  that  the  20- 
nautical  mile  (nm)  closures  for  these 
haulouts  applies  only  to  waters  east  of 
173°  W  long.,  as  described  in  the 
preamble  to  the  proposed  rule. 

The  regulatory  text  in  the  emergency 
interim  rule  implementing  2002  Steller 
sea  lion  protection  measures  did  not 
include  applicabilitv  date  language  for 
Tables  21,  22.  23,  and  24.  Without 
applicability  date  language,  the  tables 
appeared  to  be  a  permanent  regulatory 
amendment,  which  cannot  be 
accomplished  by  emergency  interim 
rule.  This  final  rule  replaces  these  tables 
with  Tables  4,  5.  6,  and  12.  Tables  21, 
22,  23,  and  24  are  removed  to  prevent 
confusion. 

Response  to  Comments 

NMFS  received  2  letters  with 
comments  in  response  to  the  May  16, 
2002,  extension  of  the  emergency 
interim  rule  (67  FR  34860)  that 
implemented  the  Steller  sea  lion 
protection  measures  and  the  2002 
harvest  specifications. 


One  letter  supported  the  extension  of 
the  emergency  interim  rule  to  protect 
Steller  sea  lions.  The  writer  agreed  with 
the  temporary  constraint  on  the  fisheries 
and  was  concerned  about 
overexploitation  of  marine  resources. 

The  second  letter  was  a  copy  of  the 
comments  submitted  by  the  writer 
regarding  the  Jemuary  8,  2002, 
emergency  interim  rule.  Responses  to 
these  comments  were  provided  in  the 
preamble  to  the  proposed  rule  (67  FR 
56692,  September  4,  2002)  and  no 
further  response  is  needed. 

One  letter  of  comment  was  received 
before  the  proposed  rule  was  published 
concerning  the  VMS  requirements  that 
this  rule  will  implement.  The  letter 
made  three  points.  First,  VMS  should 
only  be  required  on  vessels  that  had 
previous  fishing  violations.  Second, 
VMS  should  not  be  required  when 
vessels  are  engaged  in  fishing  operations 
other  than  directed  fishing  for  Pacific 
cod,  Atka  mackerel  or  pollock  or  when 
the  vessel  is  being  used  for  personal 
uses  such  as  hunting.  Third,  VMS 
should  not  be  required  when  a  fishery 
is  only  open  in  another  area.  For 
example,  if  a  fishery  is  only  open  in  the 
BSAI,  the  vessel  should  not  be  required 
to  use  a  VMS  if  it  only  fishes  in  the 
GOA. 

NMFS  disagrees  with  all  three 
suggestions  to  relax  VMS  requirements. 
VMS  is  a  tool  to  determine  in  near  real 
time  whether  a  violation  may  be 
occurring.  If  only  those  vessels  with 
previous  fishing  violations  were 
required  to  participate  in  a  VMS 
program,  NMFS  would  be  unable  to 
determine  whether  violations  by  vessels 
without  previous  violations  were 
occurring.  Using  other  traditional 
methods  of  enforcement,  significantly 
less  of  the  illegal  incursions  are  likely 
to  be  discovered.  While  under  most 
circumstances  it  is  possible  to 
determine  from  a  vessel's  VMS 
transmissions  whether  the  vessel  is 
fishing,  it  is  not  possible  to  determine 
what  the  vessel  is  harvesting. 
Enforcement  would  be  most  effective  if 
all  fishing  vessels  were  required  to 
operate  a  VMS  at  all  times.  However,  in 
order  to  reduce  impact  on  those  vessels 
that  do  not  engage  in  the  Pacific  cod, 
Atka  mackerel,  or  pollock  fisheries  with 
pot,  hook-and-line,  or  trawl  gear, 
operating  a  VMS  will  only  be  required 
for  those  vessels  that  do  participate  in 
these  fisheries,  and  only  when  these 
fisheries  are  open.  Vessel  owners 
intending  to  use  their  boats  for  purposes 
other  than  directed  fishing  for  Pacific 
cod,  Atka  mackerel,  or  pollock  may 
have  NMFS  remove  the  endorsement  for 
those  species  fi-om  their  FFP. 
Concerning  the  third  point,  the 


boundary  between  the  Gulf  of  Alaska 
and  the  Bering  Sea  is  long  and  many  of 
the  critical  habitat  areas  straddle  that 
boundary.  If  VMS  were  not  required  in 
both  areas  when  a  fishery  is  open  in 
either  area,  enforcement  would  be 
uimecessarily  complicated.  Vessels  that 
had  turned  their  VMS  transmitters  off 
would  be  able  to  "hide"  in  the  area 
where  VMS  was  not  required  and  enter 
the  area  where  VMS  was  required 
making  effective  surveillance  difficult  or 
impossible. 

NMFS  received  three  letters  with 
comments  regarding  the  proposed  rule 
for  Steller  sea  lion  protection  measures. 
Two  letters  recommended  that  NMFS 
approve  software-based  VMS 
technologies  that  integrate  electronics 
already  on  the  vessel,  at  least  as  backup 
systems.  NMFS  believes  that  the 
modification  of  VMS  standards  is 
outside  the  scope  of  this  rulemaking. 
First,  NMFS  did  not  propose  this 
measure  for  public  comment.  Second, 
VMS  standards  are  promulgated  and 
amended  on  a  national  level  and  VMS 
components  are  approved  for  use  off 
Alaska  based  on  those  standards.  At  this 
time,  the  software-based  systems 
referred  to  in  the  comment  do  not  meet 
the  current  standards.  The  comments 
from  the  third  letter  and  responses  are 
summarized  below. 

Comment  1.  In  general,  the 
commentor  disagreed  that  the 
groundfish  fisheries  are  likely  to 
jeopardize  the  continued  existence  of 
the  western  DPS  of  Steller  sea  lions  or 
adversely  affect  its  critical  habitat. 
Little,  if  any,  scientific  evidence  exists 
of  competition  between  groundfish 
fisheries  and  Steller  sea  lions.  NMFS  is 
acting  in  a  highly  conservative  and 
precautionary  manner  by  imposing 
Steller  sea  lion  protection  measures 
contained  in  the  proposed  rule. 

Response.  The  ESA  requires  NMFS  to 
ensure  the  protection  of  endangered  and 
threatened  species.  Sufficient  evidence 
exists  of  the  potential  for  competition 
for  prey  between  the  groundfish 
fisheries  and  Steller  sea  lions  to  warrant 
restrictions  on  the  groundfish  fisheries. 
The  protection  measures  in  the  final 
rule  ensure  that  the  groundfish  fisheries 
will  be  unlikely  to  jeopardize  the 
continued  existence  of  the  western  DPS 
of  Steller  sea  lions  or  destroy  or 
adversely  modify  its  critical  habitat. 

Comment  2.  The  zonal  approach  of 
restricted  fishing  areas  should  not  be 
changed  until  an  evaluation  is  done. 
The  year  2002  should  be  used  as  a 
baseline. 

Response.  The  effectiveness  of  the 
protection  measures  will  be  evaluated 
before  any  changes  are  made. 
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Comment  3.  The  2002  pup  and  non- 
pup  Steller  sea  Hon  aerial  survey  resuUs 
do  not  support  the  concept  of 
groundfish  fishery  interaction  leading  to 
Steller  sea  lion  declines.  The  locations 
of  increases  and  decreases  in  coimts  are 
not  consistent  with  areas  of  more  or  less 
amounts  of  fishing.  This  again 
demonstrates  that  NMFS  is  acting  in  a 
highly  conservative  and  precautionary 
manner. 

Response.  NMFS  is  unable  to  draw 
conclusions  about  the  effectiveness  of 
Steller  sea  lion  protection  measures 
using  the  recent  Steller  sea  lion  survey 
estimate.  NMFS  has  a  niunber  of 
research  programs  under  way  that  are 
intended  to  provide  further  information 
about  possible  groundfish  fishery 
interactions  with  Steller  sea  lions.  The 
recently  measured  increase  in  the 
population  may  indicate  the  effects  of 
protection  measures  implemented  since 
1999,  natural  environmental  changes,  or 
merely  a  statistical  anomaly.  In  the  2002 
FMP  BiOp  (see  ADDRESSES),  NMFS 
determined  that  we  would  need  6-10 
years  (roughly  3-5  surveys)  to  positively 
determine  a  change  in  the  population 
trajectory  given  luicertainty  in  the 
estimates.  NMFS  will  continue  to 
evaluate  this  information  as  it  becomes 
available  and  will  use  it  to  determine 
the  relationship  between  Steller  sea  lion 
population  trends  and  fisheries. 

Comment  4.  Table  5  should  be 
corrected  for  five  haulouts  located  just 
east  of  173°  West  long.  The  closvue  areas 
for  these  sites  only  apply  to  those  waters 
located  east  of  173°  West  long,  and  a 
footnote  should  be  added  to  the  table  to 
indicate  this. 

Response.  Two  of  the  five  haulouts 
should  be  corrected.  Accordingly,  Table 
5  is  changed  from  the  proposed  rule  for 
Amlia  I./East  and  Tanadak  I.  (Amha). 
Footnote  4  to  the  Table  has  a  sentence 
added  indicating  that  the  20-nm  closure 
for  these  haulouts  for  the  hook-and-line 
and  pot  Pacific  cod  fisheries  applies 
only  to  those  waters  located  east  of  173° 
West  long.  Other  Steller  sea  lion  sites 
near  the  173°  West  long,  are  either 
rookeries  with  10  or  20  nm  closures  or 
haulouts  with  20  nm  closures  that  are 
overlapped  by  the  Seguam  foraging  area 
closure. 

Comment  5.  The  word  "spawning" 
should  be  inserted  immediately  before 
the  term  "biomass"  whenever  that  term 
occurs  in  the  regulatory  text  at 
§  679.20(d)(4)  for  the  harvest  control 
rule  to  be  consistent  with  the  preamble. 

Response.  The  change  is  made  in  the 
final  rule. 

On  October  5,  2002,  the  Council 
provided  comment  on  the  proposed  rule 
by  recommending  the  continued  closure 
of  the  Aleutian  Islands  subarea  to 


directed  fishing  for  pollock  in  2003  and 
the  opening  of  this  subarea  in  2004  and 
beyond  to  directed  fishing  for  pollock 
outside  the  critical  habitat,  apportioned 
seasonally  (40:60  percent).  The  Council 
requested  this  change  to  allow  for 
additional  analysis  of  the  potential 
effects  of  opening  the  pollock  fishery. 
The  Council  recommended  that  NMFS 
analyze  effects  of  the  Aleutian  Islands 
subarea  directed  pollock  fishery  on 
Steller  sea  lions,  bycatch,  and  other 
fisheries,  including  cumulative  effects. 

The  2001  BiOp  found  that  opening 
the  seasonally  apportioned  pollock 
fishery  outside  of  critical  habitat  in  the 
Aleutian  Islands  subarea  would  not 
likely  cause  jeopardy  or  adverse 
modification  of  critical  habitat  for  the 
western  DPS  of  Steller  sea  lions.  At  this 
time,  NMFS  has  no  new  information 
that  would  change  the  conclusion  in  the 
2001  BiOp  concerning  the  Aleutian 
Islands  subarea  directed  pollock  fishery. 

The  2002  Stock  Assessment  and 
Fisheries  Evaluation  report  for  BSAI 
pollock  (see  ADDRESSES)  provides  an 
acceptable  biological  catch  level  for  a 
directed  pollock  fishery  in  the  Aleutian 
Islands  subarea  based  on  the  condition 
of  the  pollock  stock. 

This  final  rule  provides  that  any 
directed  pollock  fishery  authorized  in 
the  Aleutian  Islands  subarea  must  be 
conducted  outside  of  critical  habitat 
with  seasonal  apportiorunents  to 
temporally  disperse  the  harvest.  The 
pollock  fishery  conducted  in  this 
manner  will  meet  the  temporal  and 
spatial  dispersion  of  harvest  required  by 
the  2001  BiOp  and  FMP  BiOp. 

However,  NMFS  does  acknowledge 
the  concerns  expressed  by  the  Council 
regarding  potential  impacts  of  a  new 
directed  pollock  fishery  in  the  Aleutian 
Islands  subarea  on  other  ecosystem 
components  and  on  other  components 
of  the  fishing  industry.  As  such,  the 
2003  harvest  specifications  for  the  BSAI 
will  close  the  Aleutian  Islands  subarea 
to  directed  fishing  for  pollock  and 
establish  an  Aleutian  Islands  subarea 
pollock  TAC  that  allows  only  incidental 
catch  of  pollock  in  other  Aleutian 
Islands  subarea  groimdfish  fisheries. 
NMFS  will  continue  analysis  of  the 
potential  impacts  of  a  new  Aleutian 
Islands  subarea  directed  pollock  fishery 
and  will  provide  the  Council  with 
updated  information. 

Classification 

The  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  this  final  rule  is 
necessary  for  the  conservation  and 
management  of  the  groundfish  fisheries 
of  the  BSAI  and  GOA.  The  Regional 
Administrator  also  has  determined  that 


this  final  rule  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws.  No  relevant  Federal 
rules  exist  that  duplicate,  overlap,  or 
conflict  with  this  action. 

The  Steller  sea  lion  protection 
measiu'es  have  been  determined  to  be 
significant  for  purposes  of  Executive 
Order  12866. 

NMFS  prepared  two  final  regulatory 
flexibility  analyses  (FRFA)  that 
described  the  economic  impact  this 
final  rule  would  have  on  small  entities. 
Copies  of  these  FRF  As  are  available 
ft-om  NMFS  (see  ADDRESSES).  A 
description  of  the  final  action,  the 
reason  the  action  is  being  considered, 
and  the  legal  basis  for  this  action  are 
contained  at  the  beginning  of  this 
preamble. 

One  FRFA  analyzed  the  Steller  sea 
lion  protection  measures.  NMFS 
received  no  comments  on  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA). 
This  FRFA  concluded,  based  on  the 
niunbers  of  operations  in  2000,  that 
approximately  590  small  entities  would 
be  directly  regulated  by  the  rule.  This 
includes  514  catcher  vessels,  33  catcher/ 
processors,  37  shcreside  processors,  and 
6  CDQ  groups.  The  action  will  create  the 
following  new  recordkeeping  and 
reporting  requirements:  (a)  questions 
will  be  added  to  the  annual  FFP  renewal 
application  and  renewal  forms  to  enable 
NMFS  to  identify  which  vessels  will  be 
directed  fishing  in  the  Pacific  cod, 
pollock,  and  Atka  mackerel  fisheries;  (b) 
vessels,  other  than  jig  vessels,  will  be 
required  to  operate  a  VMS  while  they 
are  operating  in  the  BSAI  or  GOA 
reporting  areas  when  the  pollock,  Atka 
mackerel,  or  Pacific  cod  fishery'  they  are 
permitted  for  is  open;  (c)  an  additional 
question  asking  CDQ  operators  to  report 
target  species  has  been  added  to  each 
CDQ  catch  report;  and  (d)  Atka  mackerel 
vessels  will  have  to  cany  additional 
observers  when  fishing  in  Aleutian 
Islands  subarea  critical  habitat. 

The  Council  and  NMFS  considered 
five  regulatory  alternatives.  These  were 
analyzed  at  length  in  the  final  SEIS. 
Three  of  these.  Alternatives  2,  3  and  5, 
have  adverse  impacts  on  small  entities 
that  are  greater  than  those  in  Alternative 
4  (the  preferred  alternative).  Alternative 
2  dramatically  reduced  the  TACs 
available  to  the  fisheries.  All  three 
alternatives  placed  far  more  of  the 
fisheries  gross  revenues  "at  risk"  due  to 
restrictions  on  ^shing  in  closed  or 
restricted  critical  habitat.  These  revenue 
reductions  would  have  led  to  lower 
revenues  for  small  entities  in  the  fishery 
than  the  revenue  reduction  in 
Alternative  4.  Alternative  1  had  smaller 
adverse  impacts  on  small  entities  than 
those  in  Alternative  4.  However,  this 
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alternative  was  the  "no  action" 
alternative  under  which  regulatory 
measures,  which  were  implemented  by 
emergency  rule  and  designed  to  protect 
Steller  sea  lions,  would  expire  (note  that 
not  all  regulations  to  protect  the  Steller 
sea  lions  had  been  implemented  by 
emergency  rule).  This  alternative  was 
not  adopted  because  the  Council  found 
it  inadequate  to  avoid  the  likelihood 
that  the  groundfish  fisheries  would 
jeopardize  the  continued  existence  of 
the  western  DPS  of  Steller  sea  lions  and 
adversely  modify  its  critical  habitat. 
Two  additional  options  to  Alternative  4 
might  have  produced  a  reduced  impact 
on  the  small  vessel  fleets.  The  first 
option  would  have  exempted  certain 
classes  of  small  vessels  from  fishing 
restrictions  in  the  vicinities  of  Chignik, 
and  the  second  one  would  have 
established  a  system  of  "gear  zones" 
along  the  coast  in  the  GOA  and  would 
have  restricted  larger  vessels  to  a  greater 
extent  than  small  ones  in  the  zones 
closer  to  the  shore.  The  additional  small 
boat  exemptions  for  Chignik  were  not 
included  because  opening  these  areas 
would  reduce  the  value  as  a  control  site 
for  evaluating  management  measures 
and  increase  the  likelihood  for 
competitive  interactions  with  Steller  sea 
lions,  and  also  because  this  site  has  not 
been  economically  important  to  the 
small  boat  fleets.  The  Council  decided 
not  to  include  the  GOA  "gear  zone" 
option  due  to  potential  conflicts  with 
Magnuson-Stevens  Act  national 
standards  8  and  10  (i.e.,  local 
community  access  to  fishing  resources 
and  safety).  However,  vessel  owners' 
costs  associated  with  VMS  purchases 
required  under  the  preferred  alternative 
will  be  reimbursed  through  a  NMFS 
grant  to  the  Pacific  States  Marine 
Fisheries  Commission. 

A  second  FRFA  has  been  prepared  for 
the  Chiniak  Gully  experiment 
implemented  by  this  final  rule.  NMFS 
received  no  comments  on  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA). 
This  FRFA  concluded  that  most  of  the 
vessels  that  would  trawl  for  groundfish 
in  the  proposed  Chiniak  Gully  area 
during  late  summer  are  small  entities. 
This  included  145  small  entities.  Most 
of  these  affected  vessels  are  homeported 
in  and  operate  out  of  the  city  of  Kodiak, 
adjacent  to  the  proposed  closure  area. 
Although  vessels  will  be  able  to  harvest 
in  other  locations  in  the  vicinity  of 
Kodiak  Island  and  should  be  able  to 
recover  most  of  their  lost  revenues,  they 
would  be  expected  to  incur  some 
additional  costs  as  a  result  of  traveling 
greater  distances  to  alternative  fishing 
areas.  Because  harvest  may  be  taken 
elsewhere  and  the  restriction  \vill  last 


no  more  than  3  years,  the  overall  impact 
on  the  affected  vessels  should  not  be 
large.  As  these  small  vessels  potentially 
experience  higher  costs,  they  may  see 
some  reduction  in  their  cash  flow  and 
profits  while  the  program  is  in  effect. 
Since  the  affected  vessels  are  mostly 
small  entities,  and  large  trawl  entities 
would  not  be  affected  by  this  trawl 
closure,  the  impact  may  be 
disproportionately  large  on  small 
entities.  This  action  imposes  no 
additional  reporting  requirements  on 
small  entities.  The  alternatives  of  no 
action  and  of  excluding  small  entities 
from  the  action  were  considered  and 
would  have  reduced  the  burden  on 
small  entities,  compared  to  the  preferred 
alternative.  However,  the  no  action 
alternative  would  have  prevented  the 
experiment  from  proceeding.  Excluding 
small  entities  would  have  eliminated 
most  of  the  vessels  active  in  the 
experimental  area.  Therefore  these 
alternatives  would  not  meet  the 
objective  of  the  action. 

Pursuant  to  the  National 
Environmental  Policy  Act,  NMFS 
prepared  an  SEIS  for  the  Steller  sea  lion 
protection  measures;  a  notice  of 
availability  of  the  draft  SEIS  was 
published  in  the  Federal  Register  on 
August  31,  2001  (66  FR  45984). 
Comments  were  received  and  responded 
to  in  the  final  SEIS,  and  the  final 
document  was  issued  November  23, 
2001  (66  FR  58734).  An  analysis  of  the 
Chiniak  experiment  is  provided  in  the 
EA/RIR/FRFA  for  the  regulatory 
amendment  to  permit  an  investigation 
of  the  effect  of  commercial  fishing  on 
Walleye  pollock  distribution  and 
abundance  in  localized  areas  off  the  east 
side  of  Kodiak  Island.  The  final  SEIS 
and  EA/RIR/FRFA  are  available  from 
NMFS  (see  ADDRESSES).  No  significant 
impacts  on  the  human  environment 
were  anticipated  from  the  Chiniak  Gully 
experiment  based  on  the  analysis  in  the 
EA/RIR/FRFA.  Based  on  a  comparison 
of  the  effects  of  the  other  alternatives  in 
the  SEIS,  NMFS  determined  that  this 
action  complies  with  ESA  requirements. 
Potential  impacts  on  marine  mammals 
resulting  from  fishing  activities 
conducted  under  this  final  rule  are 
discussed  in  the  SEIS  for  this  action. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
have  been  approved  by  0MB.  Public 
reporting  burden  for  these  collections  is 
listed  by  0MB  control  number  below. 

0MB  No.  0648-0206:  for  a  Federal 
Fisheries  Permit  application  (including 
the  information  necessary  to  register  a 
vessel  using  trawl  gear  to  conduct 
directed  fishing  operations  for  Atka 
mackerel  in  the  harvest  limit  area],  21 


minutes  per  response;  OMB  No.  0648- 
0445:  6  hours  to  install  a  VMS  unit;  12 
minutes  to  fax  a  check-in  report  that  the 
VMS  is  operational;  5  seconds  per 
automated  position  report;  and  4  hours 
per  year  for  VMS  maintenance;  and 
OMB  No.  0648-0269:  for  CDQ  target 
species  reporting;  15  minutes  per  catch 
report. 

These  response  time  estimates 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  NMFS  and  OMB 
(see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to    ' 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

Formal  and  informal  section  7 
consultations  under  the  ESA  were 
completed  for  this  final  rule  uiider  the 
FMPs  for  the  groundfish  fisheries  of  the 
BSAI  and  the  GOA.  In  the  2001  BiOp 
and  memorandum  dated  December  1 1 , 
2001,  from  the  Office  of  Protected 
Resources  (OPR)  to  the  Office  of 
Sustainable  Fisheries,  the  Director  of  the 
OPR  determined  that  fishing  activities 
described  in  this  final  rule  are  not  likely 
to  jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat. 

On  December  18,  2002,  the  United 
States  District  Court  for  the  Western 
District  of  Washington  entered  an  Order 
remanding  the  biological  opinion 
prepared  for  the  groundfish  fisheries 
managed  pursuant  to  this  rule. 
Greenpeace,  et  al.  v.  National  Marine 
Fisheries  Service.  No.  C98^92Z  (W.D. 
Wash.).  The  Court  held  that  the 
biological  opinion's  findings  of  no 
jeopardy  to  the  continued  existence  of 
endangered  Steller  sea  lions  and  no 
adverse  modification  of  their  critical 
habitat  were  arbitrary  and  capricious. 
NMFS  is  seeking  Plaintiff's  agreement 
that  the  2003  fisheries  will  commence 
pursuant  to  the  Steller  sea  lion 
protection  measures  specified  in  the 
2001  BiOp  and  implemented  by  this 
final  rule  pending  completion  of  the 
remand.  If  such  agreement  is  reached,  it 
will  be  filed  with  the  Court.  If 
agreement  is  not  reached,  NMFS  will 
take  such  other  action  as  is  necessary  to 
ensure  the  fisheries'  compliance  with 
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section  7(a)(2)  of  the  ESA  pending 
completion  of  the  remand. 

The  Steller  sea  lion  protection 
measures  in  this  rule  must  be  effective 
by  January  1,  2003,  the  date  on  which 
the  emergency  interim  rule 
implementing  these  measures  expires 
.  and  the  2003  groundfish  fisheries  will 
open.  The  measures  contained  in  this 
rule  are  substantially  the  same  as  those 
contained  in  the  emergency  interim  rule 
dated  January  8,  2002  (67  FR  956  and 
extended  May  16,  2002,  67  FR  34860), 
and  therefore  this  rule  is  largely  a 
continuation  of  the  status  quo.  Because 
the  industry  is  already  complying  with 
similar  measures,  additional  time  is  not 
required  for  compliance.  Accordingly, 
there  is  good  cause  to  waive  the 
requirement  of  a  30-day  delay  in  the 
effective  date  for  this  rule  pursuant  to  5 
U.S.C.  553(d)(3).  However,  NMFS  will 
make  this  rule  effective  on  January  1, 
2003,  thereby  providing  a  short  delay  in 
the  effective  date. 

List  of  Subjects  in  15  CFR  Part  902  and 
50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  December  23,  2002. 

William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

15  CFR  Chapter  iX 

I  For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  902,  chapter  IX, 
is  amended  as  follows: 

PART  902—  NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  In  §  902.1,  the  table  in  paragraph  (b) 
^  amended  by  adding  imder  50  CFR  the 
following  entries  in  numerical  order: 

§902.1    OMB  Control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 


(b) 


CFR  part  or  section  wtiere  the 
information  collection  require- 
ment is  located 


10  CFR 


Current 
OMB  con- 
trol num- 
ber (All 
numbers 
begin  with 
0648-) 


CFR  part  or  section  where  the 
information  collection  require- 
ment is  Jocated 


679.4(b)(5)(vi) 
679.20(a)(8)(iii) 
e79.28(f)(4),  (f)(5).  (f)(6) 


Current 
OMB  con- 
trol num- 
ber (All 
numbers 
begin  with 
0648-) 


-0206 
-0269 
-0445 


50  CFR  Chapter  VI 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  679  is  amended  as  follows: 

PART  679 RSHERIES  OF  THE 

EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.;  1801  et 
seq.;  3631  et  seq.;  Title  II  of  Division  C,  Pub. 
L.  105-277;  Sec.  3027,  Pub.  L.  106-31;  57 
Stat.  113;  16  U.S.C.  1540(f);  and  Sec.  209, 
Pub.  L.  106-554. 

2.  In  §^679.2,  the  definition  for 
"Steller  Sea  Lion  Protection  Areas"  is 
removed,  paragraph  (1)  of  the  definition 
for  "Fishing  trip"  is  revised,  and  the 
definition  for,  "harvest  limit  area  (HLA) 
for  Atka  mackerel  directed  fishing"  is 
added  in  alphabetical  order  to  read  as 
follows: 

§679.2    Definitions. 

***** 

Fishing  tripmeans: 

(1)  Retention  requirements  (MRA,  IR/ 
ru,  and  pollock  roe  stripping). 

(i)  With  respect  to  retention 
requirements  of  MRA,  IR/IU,  and 
pollock  roe  stripping,  an  operator  of  a 
catcher/processor  or  mothership 
processor  vessel  is  engaged  in  a  fishing 
trip  from  the  time  the  harvesting, 
receiving,  or  processing  of  groimdfish  is 
begun  or  resumed  in  an  area  until: 

(A)  The  effective  date  of  a  notification*^ 
prohibiting  directed  fishing  in  the  same 
area  under  §679.20  or  §679.21; 

tB)  The  offload  or  transfer  of  all  fish 
or  fish  product 

from  that  vessel; 

(C)  The  vessel  enters  or  leaves  an  area 
where  a  different  directed  fishing 
prohibition  applies; 

(D)  The  vessel  begins  fishing  with  a 
different  type  of  authorized  fishing  gear; 
or 

(E)  The  end  of  a  weekly  reporting 
period,  whichever  comes  first. 

(ii)  With  respect  to  retention 
requirements  of  MRA,  IR/rU,  and 
pollock  roe  stripping,  an  operator  of  a 


catcher  vessel  is  engaged  in  a  fishing 
trip  from  the  time  the  harvesting  of 
groimdfish  is  begim  until  the  offload  or 
transfer  of  all  fish  or  fish  product  from 
that  vessel. 
*        *        *        •        * 

Harvest  limit  area  (HLA)  for  Atka 
mackerel  directed  fishing  for  the 
purposes  of  §§  679.4(b)(5)(vi)(B), 
679.20(a)(8)(ii)  and  (iii).  and 
679.22{a){8)(iv){A).  means  the  waters  of 
statisticaJ  areas  542  and  543  that  are  (1) 
west  of  178°  W  long,  and  (2)  within  20 
nm  seaward  of  sites  listed  in  Table  6  of 
this  part  that  are  located  west  of 
177°57.00'Wlong. 
***** 

3.  In  §679.4,  paragraph  (b)(5)(vi)  is 
revised  to  read  as  follows:. 

§679.4    Pennits. 

***** 

(b)  *  *  * 

(5)  *  •  * 

(vi)  Atka  Mackerel,  Pollock,  and 
Pacific  Cod  Directed  Fisheries.  (A) 
Indicate  use  of  pot,  hook-and-Une,  or 
trawl  gear  in  the  directed  fisheries  for 
pollock,  Atka  mackerel,  or  Pacific  cod. 

(B)  Indicate  directed  fishing  for  Atka 
mackerel  in  the  harvest  limit  area,  as 
defined  in  §679.2. 
***** 

4.  hi  §679.5  paragraph  (n)(2)(iii)(B)(4) 
is  revised  to  read  as  follows: 

§679.5    Recordkeeping  and  reporting. 

***** 

(n)  *  *  * 

(2)  *  *  * 

(iii)  *  *  * 

(B)*** 

(4)  Indicate  the  intended  target 
species. 
*        *        *        *        * 

5.  hi  §  679.7,  paragraph  (c)(3)  is 
removed,  paragraphs  (a)(1),  (a)(17), 
(a)(18),  (a)(19),  and  (b)  are  revised  to 
read  as  follows: 

§679.7    Prohibitions. 

***** 

(a)  *  *  * 

(1)  Federal  Fisheries  Permit,  (i)  Fish 
for  groundfish  in  the  BSAI  or  GOA  with 
a  vessel  of  the  United  States  that  does 
not  have  on  board  a  valid  Federal 
Fisheries  Permit  issued  imder  §  679.4. 

(ii)  Conduct  directed  fishing  for  Atka 
mackerel.  Pacific  cod,  or  pollock  with 
pot,  hook-and-line,  or  trawl  gear  from  a 
vessel  of  the  United  States  that  does  not 
have  on  board  a  valid  Federal  Fisheries 
Permit  issued  under  §  679.4  and 
endorsed  for  Atka  mackerel.  Pacific  cod. 
or  pollock  under  §  679.4(b)(5)(vi). 
***** 

(17)  Tender  vessel,  (i)  Use  a  catcher 
vessel  or  catcher/processor  as  a  tender 
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vessel  before  offloading  all  groundfish 
or  groundfish  product  harvested  or 
processed  by  that  vessel. 

(ii)  Use  a  catcher  vessel  or  catcher/ 
processor  to  harvest  groundfish  while 
operating  as  a  tender  vessel. 

(18)  Pollock,  Pacific  Cod.  and  Atka 
Mackerel  Directed  Fishing  and  VMS. 
Operate  a  vessel  in  any  Federal 
reporting  area  when  a  vessel  is 
authorized  under  §679.4(b)(5)(vi)  to 
participate  in  the  Atka  mackerel.  Pacific 
cod,  or  pollock  directed  fisheries  and 
the  vessel's  authorized  species  and  gear 
type  is  open  to  directed  fishing,  unless 
the  vessel  carries  an  operable  NMFS- 
approved  Vessel  Monitoring  System 
(VMS)  and  complies  with  the 
requirements  in  §  679.28(f). 

(19)  Atka  Mackerel  HLA  Groundfish 
Prohibition.  For  vessels  registered  for 
directed  fishing  for  Atka  mackerel  HLA 
under  §  679.20(a)(8)(iii).  conduct 
directed  fishing  for  groundfish,  other 
than  for  Atka  mackerel  in  an  assigned 
HLA  directed  fishery  under 
§679.20(a)(8)(iii),  during  the  time 
period  that  the  first  Atka  mackerel  HLA 
directed  fishery  to  which  the  vessel  is 
assigned  under  §  679.20(a)(8)(iii)(B)  is 
open. 

(b)  Prohibitions  specific  to  the  GO  A. 
(1)  Southeast  outside  trawl  closure.  Use 
trawl  gear  in  the  GOA  east  of  140°  W 
long. 

(2)  Catcher  vessel  trip  limit  for 
pollock.  Retain  on  board  a  catcher  vessel 
at  any  time  during  a  trip,  more  than 
300,000  lb  (136  mt)  of  unprocessed 
pollock. 

(3)  Tender  vessel  restrictions  for 
pollock,  (i)  Operate  as  a  tender  vessel 
east  of  157°00'  W  long,  for  pollock 
harvested  in  the  GOA. 

(ii)  Operate  as  a  tender  vessel  west  of 
157°00'  W  long,  while  retaining  on 
board  at  any  time  more  than  600.000  lb 
(272  mt)  of  unprocessed  pollock. 
***** 

6.  Jn§  679.20: 

a.  Remove  paragraphs  (a)(7)(iii)(B) 
and  (f)(3),  and  redesignate  paragraph 
(a)(7)(iii)(C)  and  (D)  as  (a)(7)(iii)(B)  and 
(C). 

b.  Revise  paragraphs  (a)(5)(i)(A), 
(a)(5)U)(B),  (a)(5)(ii)(B),  (a)(6)(ii). 
(a)(6)(iii),  (a)(7)(i)(C)(2)  and  (3). 
(a)(7)(ii)(A),  (a)(7)(ii)(D),  (a)(7)(iii)(A), 
the  newlv  designated  paragraph 
(a)(7)(iii)'(B),  (a)(8)(ii)(C),  (a)(8)(iii). 
(a)(ll),  (b)(2)(i),  (b)(2)(ii),  (c)(2)(i)  and 
{c)(2)(ii).  and  (d)(4). 

c.  Add  paragraph  (e)(2)(iv)  to  read  as 
follows: 

§  679.20    General  limitations. 

***** 

(a)  *  *  * 


(5)  *  *  * 
(i)  *  *  * 

(A)  BSAI  seasonal  allowances — [1] 
Inshore,  catcher/processor,  mothership, 
and  CDQ  components.  The  portions  of 
the  BSAI  area  pollock  directed  fishing 
allowances  allocated  to  each  component 
under  Sections  206(a)  and  206(b)  of  the 
AFA  will  be  divided  into  two  seasonal 
allowances  corresponding  to  the  two 
fishing  seasons  set  out  at  §  679.23(e)(2), 
as  follows:  A  Season,  40  percent;  B 
Season,  60  percent. 

(2)  Inseason  adjustments.  Within  any 
fishing  year,  the  Regional  Administrator 
may  add  or  subtract  any  under  harvest 
or  over  harvest  of  a  seasonal  allowance 
for  a  component  to  the  subsequent 
seasonal  allowance  for  the  component 
through  notification  published  in  the 
Federal  Register. 

(B)  Stellersea  lion  conservation  area 
(SCAj  harvest  limit.  For  each 
component  under  Sections  206(a)  and 
206(b)  of  the  AFA  and  for  the  open 
access  fishery,  no  more  than  28  percent 
of  the  annual  pollock  directed  fishery 
allowance  may  be  taken  from  the  SCA 
before  April  1 .  The  SCA  is  defined  at 
§679.22(a)(7)(vii). 

***** 

(ii)  *  *  * 

(B)  GOA  Western  and  Central 
Regulatory  Areas  seasonal 
apportionments.  Each  apportionment 
established  under  paragraph  (a)(5)(ii)(A) 
of  this  section  will  be  divided  into  four 
seasonal  apportionments  corresponding 
to  the  four  fishing  seasons  set  out  at 
§  679.23(d)(2)  as  follows:  A  Season,  25 
percent;  B  Season,  25  percent;  C  Season, 
25  percent;  and  D  Season,  25  percent. 
Within  any  fishing  year,  imder  harvest 
or  over  harvest  of  a  seasonal 
apportionment  may  be  added  to  or 
subtracted  from  remaining  seasonal 
apportionments  in  a  manner  to  be 
determined  by  the  Regional 
Administrator,  provided  that  any 
revised  seasonal  apportionment  does 
not  exceed  30  percent  of  the  annual 
TAC  apportionment  for  a  GOA 
regulatory  area. 
***** 

(6)  *  *  * 

(ii)  GOA  pollock.  The  apportionment 
of  pollock  in  all  GOA  regulatory  area* 
and  for  each  seasonal  apportionment 
described  in  paragraph  (a)(5)(ii)  of  this 
section  will  be  allocated  entirely  to 
vessels  catching  pollock  for  processing 
by  the  inshore  component  in  the  GOA 
after  subtraction  of  an  amount  that  is 
projected  by  the  Regional  Administrator 
to  be  caught  by,  or  delivered  to,  the 
offshore  component  in  the  GOA 
incidental  to  directed  fishing  for  other 
groundfish  species. 


(iii)  GOA  Pacific  cod.  The 
apportionment  of  Pacific  cod  in  all  GOA 
regulatory  areas  will  be  allocated  90 
percent  to  vessels  catching  Pacific  cod 
for  processing  by  the  inshore 
component  in  the  GOA  and  10  percent 
to  vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  GOA. 
***** 

(7)  *  *  * 
(i)  *  *  * 

(C)  *  *  * 

(2)  Harvest  of  Pacific  cod  by  catcher 
vessels  less  than  60  ft  (18.3  m)  LOA 
using  pot  gear: 

(i)  Will  accrue  against  the  18.3  percent 
specified  in  paragraph  (a)(7)(i)(C)( !)("/) 
of  this  section  when  the  Pacific  cod 
fishery  for  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  using  pot  gear 
is  open. 

(j7)  Will  accrue  against  the  1.4  percent 
specified  in  paragraph  (a)(7)(i)(C)(J)(7V) 
of  this  section  when  the  Pacific  cod 
fishery  for  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  using  pot  gear 
is  closed. 

(3)  Harvest  of  Pacific  cod  by  catcher 
vessels  less  than  60  ft  (18.3  m)  LOA 
using  hook-and-line  gear: 

(i)  Will  accrue  against  the  0.3  percent 
specified  in  paragraph  (a)(7)(i)(C)(J)(ii) 
of  this  section  when  the  Pacific  cod 
fishery  for  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  using  hook-and- 
line  gear  is  open. 

[ii)  Will  accrue  against  the  1.4  percent 
specified  in  paragraph  (a)(7)(i)(C)(i)(iV) 
of  this  section  when  the  Pacific  cod 
fishery  for  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  using  hook-and- 
line  gear  is  closed. 
***** 

(ii)  *  *  * 

(A)  Reallocation  within  the  trawl 
sector.  If,  during  a  fishing  season,  the 
Regional  Administrator  determines  that 
either  component  of  catcher  vessels 
using  trawl  gear  or  catcher/processors 
using  trawl  gear  will  not  be  able  to 
harvest  the  entire  amount  of  Pacific  cod 
in  the  BSAI  allocated  to  those  vessels 
under  paragraph  (a)(7)(i),  (a)(7)(ii)(C),  or 
(a)(7)(iii)(A)  of  this  section,  he/she  may 
reallocate  the  projected  unused  amount 
of  Pacific  cod  to  vessels  using  trawl  gear 
in  the  other  component  through 
notification  in  the  Federal  Register 
before  any  reallocation  to  vessels  using 
other  gear  type(s). 
***** 

(D)  Unused  seasonal  allowance  for 
trawl.  Any  unused  portion  of  a  seasonal 
allowance  of  Pacific  cod  for  vessels 
using  trawl  gear  under  paragraph 
(a)(7)(ii)  or  (a)(7)(iii)(A)  of  this  section 
may  be  reapportioned  by  the  Regional 
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Administrator  to  the  subsequent 


seasonal  allocations  for  vessels  using 
trawl  gear. 


(iii)  *  * 


(A)   Seasonal  apportionment  and  gear  allocations.  The  Pacific  cod  BSAI  gear  allocations  and  apportionments  by 
leasons,  as  specified  in  §679.23  (e)(5),  are  as  follows: 


Gear  Type 

A  season 

B  season 

C  season 

(1)  trawl 

60  percent 

2  0  percent 

2  0  percent 

(i)  trawl  CV 

70  percent 

10  percent 

20  percent 

(ii)  trawl  CP 

50  percent 

3  0  percent 

20  percent 

(2)  hook-and-line 
>  60  ft  (18.3  m) 
LOA, 

non-CDQ  pot 
vessels  >  60  ft 
(18.3  m)  LOA, 
and  jig  vessels 

60  percent 

• 

4'0  percent  . 

« 

(3)  all  other 
nontrawl  vessels 

no  seasonal  apportionment 

(B)  Unused  seasonal  allowances.  Any 
unused  portion  of  a  seasonal  allowance 
of  Pacific  cod  allocated  to  vessels  using 
hook-and-line  or  pot  gear  under 
paragraph  (a)(7)(i)(C)  of  this  section  will 
be  reallocated  to  the  remaining  seasons 
during  the  current  fishing  year  in  a 
manner  determined  by  NMFS,  after 
consultation  with  the  Council. 

(8)***  ■  . 

(ii)  *  *  * 

(C)  Harvest  limit  area  (HLA)  limits. 

Atka  mackerel  harvest  is  limited  in  the 

HLA,  as  defined  in  §  679.2,  as  follows: 

(1)  The  Regional  Administrator  will 
establish  an  HLA  harvest  limit  of  no 
more  than  60  percent  of  the  seasonal 
TAG  as  specified  in  paragraph 
(a)(8)(ii)(A)  of  this  section. 

(2)  CDQ  fishing.  A  CDQ  group  is 
prohibited  ft-om  exceeding  the  CDQ 
portion  of  the  percentage  of  annual  Atka 
mackerel  in  areas  542  and/or  543 
specified  in  paragraph  (a)(8}(ii)(C)(l)  of 
this  section  for  the  HLA. 

(iii)  Atka  mackerel  HLA  directed 
fishing--[A)  Registration.  All  vessels 
using  trawl  gear  to  conduct  directed 
fishing  for  Atka  mackerel  in  the  HLA,  as 
defined  in  §  679.2,  are  required  to 
register  with  NMFS.  To  register,  the 
vessel  owner  or  operator  must  provide 
information  required  by  §  679.4(b)(5){vi) 
for  an  endorsement  to  the  vessel's 
Federal  Fisheries  Permit  issued  under 
§679.4. 

(1)  To  participate  in  the  A  season 
HLA  fishery,  registration  information 


must  be  received  by  NMFS,  Restricted 
Access  Management  Program,  by  4:30 
p.m.,  A.l.t.,  of  the  first  working  day 
following  January  1. 

(2)  To  participate  in  the  B  season  HLA 
fishery, 

(i)  The  vessel  must  be  registered  for 
the  A  season  HLA  fishery  and  must 
maintain  registration  for  the  HLA 
fishery  through  the  first  working  day 
following  July  31,  or 

{ii)  The  vessel  must  be  registered  for 
the  HLA  fishery  with  NMFS,  Restricted 
Access  Management  Program,  by  4:30 
p.m.,  A.l.t.,  of  the  first  working  day 
following  July  31. 

(B)  HLA  assignment.  For  each  season, 
NMFS  will  manage  the  HLA  directed 
fishery  for  the  vessels  registered  to  fish 
in  areas  542  or  543  under  paragraph 
(a)(8)(iii)(A)  of  this  section  as  follows: 

(1)  Lottery.  The  Regional 
Administrator  or  his/her  designee  will 
randomly  assign  each  vessel  to  one  of 
two  directed  fisheries  for  each  statistical 
area  in  which  the  vessel  is  registered 
under  paragraph  (a)(8)(iii)(A)  of  this 
section.  Each  HLA  directed  fisher>' 
within  a  statistical  area  will  be  assigned 
an  equal  number  of  vessels  unless  there 
is  an  odd  number  of  vessels  under 
paragraph  (a)(8)(iii)(A)  of  this  section.  In 
the  case  of  an  odd  number  of  vessels, 
the  Regional  Administrator  or  his/her 
designee  will  assign  one  additional 
vessel  to  one  HLA  directed  fishery. 
Vessels  registering  imder  paragraph 
(a)(8)(iii)(A)  of  this  section  to  fish  in 


both  area  542  and  area  543  will  be 
randomly  assigned  to  an  HLA  directed 
fishery  in  area  542  and  will  be  placed 
in  the  area  543  HLA  directed  fishery 
occurring  at  an  alternate  time  during  the 
season. 

[2]  Notification.  The  Regional 
Administrator  will  provide  the  results  of 
the  lottery  under  (a)(8)(iii)(B)(l)  of  this 
section  by  notification  published  in  the 
Federal  Register  and  other  means  of 
practicable  notification. 

(C)  HLA  directed  fisheries.  48  hours 
after  a  prohibited  directed  fishing  for 
Atka  mackerel  in  area  541,  the  Regional 
Administrator  will  allow  directed 
fishing  within  the  HLA  in  areas  542  and 
543.  The  Regional  Administrator  will 
provide  notification  by  publication  in 
the  Federal  Register  of  the  opening  and 
closure  dates  of  the  HLA  directed 
fisheries,  as  determined  by  paragriaph 
(a)(8){iii)(£)  of  this  section.  Closures 
specified  in  Table  6  to  this  part  and  in 

§  679.22(a)(8)  will  remain  in  effect. 

(D)  HLA  harvest  limit.  The  Regional 
Administrator  will  establish  the  harvest 
limit  for  each  HLA  directed  fishery  for 
each  area  based  on  the  season^ 
apportionment  at  paragraph  (a)(8)(ii)(C) 
of  this  section  and  in  proportion  to  the 
number  of  vessels  in  an  HLA  directed 
fishery  compared  to  the  total  number  of 
vessels  fishing  in  the  HLA  of  an  area 
diu-ing  a  season. 

(E)  HLA  directed  fishery  closure.  The 
Regional  Administrator  will  establish 
the  closure  date  of  the  Atka  mackerel 
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HLA  directed  fishery  for  each  statistical 
area  based  on  the  estimated  fishing 
capacity  of  vessels  registered  to  fish  in 
the  area  and  assigned  to  the  HLA 
directed  fishery  under  paragraph 
(a)(8)(iii)(B)  of  this  section.  Each  HLA 
directed  fishery  will  last  no  longer  than 
14  days. 

(F)  Groundfish  directed  fishery 
prohibition.  Vessels  registering  under 
paragraph  (a)(8)(iii)(A)  of  this  section 
are  prohibited  from  participating  in  any 
groundfish  directed  fishery  other  than 
the  one  assigned  under  paragraph 
(a)(8)(iii)(B)  of  this  section  dviring  the 
opening  of  the  first  HLA  directed  fishery 
assigned  to  the  vessel  in  a  season,  as 
specified  in  §679.7(a){19): 
***** 

(11)  GOA  Pacific  cod  TAC—{\) 
Seasonal  apportionment.  The  TAG 
established  for  Pacific  cod  in  the 
Western  and  Central  Regulatory  Areas  of 
the  GOA  will  be  divided  60  percent  to 
the  A  season  and  40  percent  to  the  B 
season,  as  specified  in  §  679.23(d)(3). 

(ii)  The  Regional  Administrator  may 
apply  any  underage  or  overage  of  Pacific 
cod  harvest  from  one  season  to  the 
subsequent  season.  In  adding  or 
subtracting  any  underages  or  overages  to 
the  subsequent  season,  the  Regional 
Administrator  shall  consider  bycatch 
needed  to  optimize  catch  by  gear  groups 
and  sectors. 

(iii)  Pacific  cod  catch  between  the  A 
and  B  seasons.  Pacific  cod  harvested 
between  the  closiue  of  the  A  season  and 
opening  of  the  B  season  shall  be 
deducted  from  the  B  season  TAG 
apportionment . 
***** 

(b)*  *  * 

(2)  *  *  * 

(i)  Pollock  inshore-offshore 
reapportionment.  Any  amounts  of  the 
GOA  reserve  that  are  reapportioned  to 
pollock  as  provided  by  paragraph  (b)  of 
this  section  must  be  apportioned  for 
processing  by  the  inshore  component  in 
the  GOA  and  the  offshore  component  in 
the  GOA  in  the  same  proportions 
specified  in  paragraph  (a)(6)(ii)  of  this 
section. 

(ii)  Pacific  Cod  inshore-offshore 
reapportionment.  Any  amounts  of  the 
GOA  reserve  that  are  reapportioned  to 
Pacific  cod  as  provided  by  paragraph  (b) 
of  this  section  must  be  apportioned  for 
processing  by  the  inshore  component  in 
the  GOA  and  the  offshore  component  in 
the  GOA  in  the  same  proportion 
specified  in  paragraph  (a)(6)(iii)  of  this 
section. 
***** 

(c) 
(2) 

(i)  GOA.  One-fourth  of  each  proposed 
TAG  and  apportionment  thereof  (not 


including  the  reserves  or  the  first 
seasonal  allowances  of  pollock  or 
Pacific  cod),  one-fourth  of  the  proposed 
halibut  prohibited  species  catch 
amounts,  and  the  proposed  first 
seasonal  allowances  of  pollock  and 
Pacific  cod. 

(ii)  BSAI.  Except  for  pollock.  Pacific 
cod,  Atka  mackerel,  and  the  hook-and- 
line  and  pot  gear  allocation  of  sablefish, 
one  quarter  of  each  proposed  initial 
TAG  and  apportiomnent  thereof,  one 
quarter  of  each  GDQ  reserve  established 
by  paragraph  (b)(l)(iii)  of  this  section, 
and  one  quarter  of  the  proposed  PSQ 
reserve  and  prohibited  species  catch 
allowances  established  by  §  679.21. 

(A)  The  interim  specifications  for 
pollock.  Pacific  cod,  and  Atka  mackerel 
will  be  equal  to  the  first  seasonal 
allowances  for  pollock.  Pacific  cod,  and 
Atka  mackerel  that  are  published  in  the 
proposed  specifications  under 
paragraph  (c)(1)  of  this  section. 

(B)  The  interim  specifications  for  GDQ 
pollock,  GDQ  Atka  mackerel,  and  GDQ 
Pacific  cod  will  be  equal  to  the  first 
seasonal  allowances  that  are  published 
in  the  proposed  specifications  under 
paragraph  (c)(1)  of  this  section. 
***** 

(d)  *  *  * 

(4)  Harvest  control  for  pollock,  Atka 
mackerel,  and  Pacific  cod.  If  a  biological 
assessment  of  stock  condition  for 
pollock.  Pacific  cod,  or  Atka  mackerel 
within  an  area  projects  that  the 
spawning  biomass  in  that  area  will  be 
equal  to  or  below  20  percent  of  the 
projected  unfished  spawming  biomass 
during  a  fishing  year,  the  Regional 
Administrator  will  prohibit  the  directed 
fishery  for  the  relevant  species  within 
the  area.  The  Regional  Administrator 
will  prohibit  the  directed  fishery  under 
this  paragraph  by  notification  published 
in  the  Federal  Register.  The  directed 
fishery  will  remain  closed  imtil  a 
subsequent  biological  assessment 
projects  that  the  spawning  biomass  for 
the  species  in  the  area  will  exceed  20 
percent  of  the  projected  unfished 
spawning  biomass  during  a  fishing  year. 
***** 

(e)  *  *  * 
(2)  *  *  * 

(iv)  The  maximvun  retainable  amount 
for  vessels  fishing  during  an  individual 
fishing  trip  in  areas  closed  to  directed 
fishing  and  in  areas  open  to  directed 
fishing  is  the  lowest  maximum 
retainable  amount  applicable  to  the 
prohibited  species  or  species  group  in 
any  of  these  areas,  and  this  maximum 
retainable  amount  must  be  applied  for 
the  diuation  of  the  individual  fishing 
trip. 


7.  hi  §679.22,  paragraphs  (a)(5),  (a)(7), 
(a)(8),  {b)(2),  and  (b)(3)  are  revised  to 
read  as  follows: 

§679.22    Closures. 

(a)  *  *  * 

(5)  Catcher  Vessel  Operational  Area 
(CVOA)—{i)  Definition.  The  GVOA  is 
defined  as  that  part  of  the  BSAI  that  is 
south  of  56°00'  N  lat.  and  between 
163°00'  W  long,  and  167°30'  W  long., 
and  north  of  the  Aleutian  Islands 
(Figure  2  to  part  679). 

(li)  Catcher/processor  restrictions.  A 
catcher/processor  vessel  authorized  to 
fish  for  BSAI  pollock  under  §  679.4  is 
prohibited  from  conducting  directed 
fishing  for  pollock  in  the  GVOA  during 
the  B  pollock  season  defined  at 
§679.23(e)(2)(ii),  unless  it  is  operating 
under  a  GDP  approved  by  NfMFS. 
***** 

(7)  Steller  sea  lion  protection  areas, 
Bering  Sea  subarea — (i)  Bogoslof  area — 
(A)  Boundaries.  The  Bogoslof  area 
consists  of  all  waters  of  area  518  as 
described  in  Figure  1  of  this  part  south 
of  a  straight  line  connecting  55°00'  N 
lat./170°00'  W  long.,  and  55°00'  N  lat./ 
168°ll'4.75''WlonB.; 

(B)  Fishing  prohioition.  All  waters 
within  the  Bogoslof  area  are  closed  to 
directed  fishing  for  pollock.  Pacific  cod, 
and  Atka  mackerel  by  vessels  named  on 
a  Federal  Fisheries  Permit  imder 
§  679.4(b),  except  as  provided  in 
paragraph  (a){7)(i)(G)  of  this  section. 

(G)  Bogoslof  Pacific  cod  exemption 
area.  (3)  All  catcher  vessels' less  than  60 
ft  (18.3  m)  LOA  using  jig  or  hook-and- 
line  gear  for  directed  fishing  for  Pacific 
cod  are  exempt  from  the  Pacific  cod 
fishing  prohibition  as  described  in 
paragraph  (a)(7)(i)(B)  of  this  section  in 
the  portion  of  the  Bogoslof  area  south  of 
a  line  connecting  a  point  3  nm  north  of 
Bishop  Point  (54°01'25''N  lat./166° 
57'00''  W  long.)  to  Gape  Tanak 
(53°33'50''  N  lat./168°00'00"  W  long.), 
not  including  waters  of  the  Bishop  Point 
Pacific  cod  fishing  closures  as  described 
in  Table  5  of  this  part. 

(2)  If  the  Regional  Administrator 
determines  that  113  mt  of  Pacific  cod 
have  been  caught  by  catcher  vessels  less 
than  60  ft  (18.3  m)  LOA  using  jig  or 
hook-and-line  gear  in  the  exemption 
area  described  in  paragraph 
(a)(7)(i)(G)(l)  of  this  section,  the 
Regional  Administrator  will  prohibit 
directed  fishing  for  Pacific  cod  by 
catcher  vessels  less  than  60  ft  (18.3  m) 
LOA  using  jig  or  hook-and-line  gear  in 
the  exemption  area  by  notification 
published  in  the  Federal  Register. 

(ii)  Bering  Sea  Pollock  Restriction 
Area.  (A)  Boundaries.  The  Bering  Sea 
Pollock  Restriction  Area  consists  of  all 
waters  of  the  Bering  Sea  subarea  south 
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of  a  line  connecting  the  points  163°0'00" 
W  long./55°46'30''  N  lat.,  165°08'00"  W 
long./54°42'9"  N  lat.,  165°40'00''  W 
long./54°26'30''  N  lat.,  166°12'00"  W 
long./54°18'40"  N  lat.,  and  167°0'00"  W 
long./54°8'50"  N  lat. 

(B)  Fishing  prohibition.  All  waters 
within  the  Bering  Sea  Pollock 
Restriction  Area  are  closed  during  the  A 
season,  as  defined  at  §  679.23(e)(2),  to 
directed  fishing  for  pollock  by  vessels 
named  on  a  Federal  Fisheries  Permit 
under  §  679.4(b). 

(ill)  Groundfish  closures.  Directed 
fishing  for  groundfish  by  vessels  named 
on  a  Federal  Fisheries  Permit  under 
§  679.4(b)  is  prohibited  within  3  nm  of 
selected  sites.  These  sites  are  listed  in 
Table  12  of  this  part  and  are  identified 
by  "Bering  Sea"  in  column  2. 

(iv)  Pollock  closures.  Directed  fishing 
for  pollock  by  vessels  named  on  a 
Federal  Fisheries  Permit  under 
§  679.4(b)  is  prohibited  within  pollock 
no-fishing  zones  around  selected  sites. 
These  sites  are  listed  in  Table  4  of  this 
part  and  are  identified  by  "Bering  Sea" 
in  column  2. 

(v)  Pacific  cod  closures.  Directed 
fishing  for  Pacific  cod  by  vessels  named 
on  a  Federal  Fisheries  Permit  under 
§  679.4(b)  and  using  trawl,  hook-and- 
line,  or  pot  gear  is  prohibited  within  the 
Pacific  cod  no-fishing  zones  around 
selected  sites.  These  sites  and  gear  types 
are  listed  in  Table  5  of  this  part  and  are 
identified  by  "BS"  in  column  2. 

(vi)  Atka  mackerel  closures.  Directed 
fishing  for  Atka  mackerel  by  vessels 
named  on  a  Federal  Fisheries  Permit 
under  §  679.4(b)  and  using  trawl  gear  is 
prohibited  within  Atka  mackerel  no- 
fishing  zones  around  selected  sites. 
These  sites  are  listed  in  Table  6  to  this 
part  and  are  identified  by  "Bering  Sea" 
in  column  2. 

(vii)  Steller  sea  lion  conservation  area 
(SCA) — (A)  General.  Directed  fishing  for 
pollock  by  vessels  catching  pollock  for 
processing  by  the  inshore  component, 
catcher/processors  in  the  offshore 
component,  motherships  in  the  offshore 
component,  or  directed  fishing  for  CDQ 
joUock,  is  prohibited  within  the  SCA 
intil  April  1  when  the  Regional 
Administrator  announces,  by 
aotification  in  the  Federal  Register,  that 
the  criteria  set  out  in  paragraph 
a)(7){vii)(C)  of  this  section  have  been 
net  by  that  industry  component. 

(B)  Boundaries.  The  SCA  consists  of 
iie  area  of  the  Bering  Sea  subarea 
jetween  170°00'  W  long,  and  163°00'  W 
ong.,  south  of  straight  lines  connecting 
the  following  points  in  the  order  listed: 

55°00'  N  lat.  170°00'  W  long.; 

55°00'  N  lat.  168°00'  W  long.; 

55°30'  N  lat.  168°00'  W  long.; 

55°30'  N  lat.  166'='00'  W  long.; 


56''00'  N  lat.  166°00'  W  long.;  and, 

56°00'  N  lat.  163°00'  W  long. 

(C)  Criteria  for  closure — 1)  "General. 
The  directed  fishing  closines  identified 
in  paragraph  (a)(7)(viiKA)  of  this  section 
will  take  e^ect  when  the  Regional 
Administrator  determines  that  the 
harvest  limit  for  pollock  within  the 
SCA,  as  specified  in  §679.20(a)(5)(i)(B) 
is  reached  before  April  1 .  The  Regional 
Administrator  shall  prohibit  directed 
fishing  for  pollock  in  the  SCA  by 
notification  published  in  the  Federal 
Register. 

(2)  Inshore  catcher  vessels  greater 
than  99  ft  (30.2  m)  LOA.  The  Regional 
Administrator  will  prohibit  directed 
fishing  for  pollock  by  vessels  greater 
than  99  ft  (30.2  m)  LOA,  catching 
pollock  for  processing  by  the  inshore 
component  before  reaching  the  inshore 
SCA  harvest  limit  before  April  1  to 
accommodate  fishing  by  vessels  less 
than  or  equal  to  99  ft  (30.2  m)  inside  the 
SCA  until  April  1.  The  Regional 
Administrator  will  estimate  how  much 
of  the  inshore  seasonal  allowance  is 
likely  to  be  harvested  by  catcher  vessels 
less  than  or  equal  to  99  ft  (30.2  m)  LOA 
and  reserve  a  sufficient  amount  of  the 
inshore  SCA  allowance  to  accommodate 
fishing  by  such  vessels  after  the  closure 
of  the  SCA  to  inshore  vessels  greater 
than  99  ft  (30.2  m)  LOA.  The  Regional 
Administrator  will  prohibit  directed 
fishing  for  all  inshore  catcher  vessels 
within  the  SCA  when  the  harvest  limit 
specified  in  §679.20(a)(5)(i)(B)  has  been 
met  before  April  1 . 

(8)  Steller  sea  lion  protection  areas, 
Aleutian  Islands  subarea — (i)  Seguam 
Foraging  area.  (A)  The  Seguam  foraging 
area  is  all  waters  within  the  area 
between  52°N  lat.  and  53°  N  lat.  and 
between  173°30'  W  long,  and  172°30'  W 
long. 

(B)  Directed  fishing  for  pollock, 
Pacific  cod,  and  Atka  mackerel  by 
vessels  named  on  a  Federal  Fisheries 
Permit  under  §  679.4(b)  is  prohibited  in 
the  Seguam  Foraging  area  as  described 
in  paragraph  (a)(8)(i)(A)  of  this  section. 

(li)  Pollock  Closure.  Directed  fishing 
for  pollock  by  vessels  named  on  a 
Federal  Fisheries  Permit  under 
§  679.4(b)  is  prohibited  within  the 
pollock  no-fishing  zones  around 
selected  sites.  These  sites  are  listed  in 
Table  4  of  this  part  and  are  identified  by 
"Aleutian  I."  in  column  2. 

(iii)  Groundfish  closures.  Directed 
fishing  for  groundfish  by  vessels  named 
on  a  Federal  Fisheries  Permit  under 
§  679.4(b)  is  prohibited  within  3  nm  of 
selected  sites.  These  sites  are  listed  in 
Table  12  of  this  part  and  are  identified 
by  "Aleutian  Islands"  in  column  2. 

(iv)  Pacific  cod  closures — (A)  HLA 
Closure.  Directed  fishing  for  Pacific  cod 


by  vessels  named  on  a  Federal  Fisheries 
Permit  under  §  679.4(b)  and  using  trawl 
gear  is  prohibited  in  the  HLA  in  area 
542  or  area  543,  as  defined  in  §679.2 
when  the  Atka  mackerel  HLA  directed 
fishery  in  area  542  or  area  543  is  open. 

(B)  Gear  specific  closures.  Directed 
fishing  for  Pacific  cod  by  vessels  named 
on  a  Federal  Fisheries  Permit  under 
§  679.4(b)  and  using  trawl,  hook-and- 
line,  or  pot  gear  is  prohibited  within  the 
Pacific  cod  no-fishing  zones  around 
selected  sites.  These  sites  and  gear  types 
are  listed  in  Table  5  of  this  part  and  are 
identified  by  "AI"  in  column  2. 

(v)  Atka  mackerel  closures.  Directed 
fishing  for  Atka  mackerel  by  vessels 
named  on  a  Federal  Fisheries  Permit 
under  §  679.4(b)  and  using  trawl  gear  is 
prohibited  within  Atka  mackerel  no- 
fishing  zones  around  selected  sites. 
These  sites  are  listed  in  Table  6  of  this 
part  and  are  identified  by  "Aleutian 
Islands"  in  column  2. 
***** 

(b)  *  *  * 

(2)  Steller  sea  lion  protection  areas — 
(i)  Groundfish  closures.  Directed  fishing 
for  groundfish  by  vessels  named  on  a 
Federal  Fisheries  Permit  under 

§  679.4(b)  is  prohibited  within  3  nm  of 
selected  sites.  These  sites  are  listed  in 
Table  12  of  this  part  and  are  identified 
by  '.'Gulf  of  Alaska"  in  column  2. 

(ii)  Pollock  closures.  Directed  fishing 
for  pollock  by  vessels  named  on  a 
Federal  Fisheries  Permit  under 
§  679.4(b)  is  prohibited  within  pollock 
no-fishing  zones  around  selected  sites. 
These  sites  are  listed  in  Table  4  of  this 
part  and  are  identified  by  "Gulf  of 
Alaska"  in  column  2. 

(iii)  Pacific  cod  closures.  Directed 
fishing  for  Pacific  cod  by  vessels  named 
orra  Federal  Fineries  Permit  under 
§  679.4(b)  and  using  trawl,  hook-and- 
line,  or  pot  gear  in  the  federally 
managed  Pacific  cod  or  State  of  Alaska 
parallel  groundfish  fisheries,  as  defined 
in  Alaska  Administrative  Code  (5  AAC 
28.087(c),  January  3„  2002),  is  prohibited 
within  Pacific  cod  no-fishing  zones 
around  selected  sites.  These  sites  and 
gear  types  are  listed  in  Table  5  of  this 
part  and  are  identified  by  "GOA"  in 
column  2. 

(iv)  Atka  mackerel  closure.  Directed 
fishing  for  Atka  mackerel  by  vessels 
named  on  a  Federal  Fisheries  Permit 
under  §  679.4(b)  within  the  Gulf  of 
Alaska  subarea  is  prohibited  at  all  times. 

(3)  Chiniak  Gully  Research  Area 
(applicable  through  December  31,  2004). 
(i)  Description  of  Chiniak  Gully 
Research  Area.  "The  Chiniak  Gully 
Research  Area  is  defined  as  that  part  of 
area  630  bounded  by  straight  lines 
coimecting  the  coordinates  in  the  order 
listed:  • 
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57.81°  N  lat.,  152.37°  W  long.; 

57.81°  N  lat.,  151.85°  W  long.; 

57.22°  N  lat.,  150.64°  W  long.; 

56.98°  N  lat,  151.27°  W  long.; 

57.62°  N  lat.,  152.16°  W  long.;  and 
hence  counterclockwise  along  the 
shoreline  of  Kodiak  Island  to  57.81°  N 
lat.,  152.37°  W  long. 

(ii)  Closure— [A]  The  Chiniak  Gully 
Research  Area  is  closed  to  vessels 
named  on  a  Federal  Fisheries  Permit 
under  §  679.4(b)  and  using  trawl  gear 
from  August  1  to  a  date  no  later  than 
September  20,  except  that  trawl  gear 
may  be  tested  in  the  manner  described 
at  §  679.24(d)(2)  in  the  Kodiak  Test  Area 
defined  at  §679.24  (d)(4)(i)  and 
illustrated  in  Figure  7  to  this  part. 

•  (B)  Prior  to  September  20,  the 
Regional  Administrator  may  publish 
notification  in  the  Federal  Register 
rescinding  the  trawl  closure  in  the 
Chiniak  Gully  Research  Area  described 
in  paragraph  (b)(3)(ii)(A)  of  this  section. 

*  *        *        *        * 

8.  In  §679.23,  paragr<.nhs  (d)(2), 
(d)(3>,  (e)(2),  (e)(3),  (e)(4}(iii),  (e)(5)  and 
(i)  are  revised  to  read  as  follows: 

§679.23    Seasons. 

*****  ' 

(d)  *  *  * 

(2)  Directed  fioning  for  pollock. 
Subject  to  other  provisions  of  this  part, 
directed  fishing  for  pollock  in  the 
Western  and  Centred  Regulatory  Areas  is 
authorized  only  during  the  following 
four  seasons: 

(i)  A  season.  From  1200  hours,  A.l.t., 
January  20  Lluough  1200  hours,  A.l.t., 
February  25; 

(ii)  B  season.  From  1200  hours,  A.l.t., 
March  10  through  1200  hours,  A.l.t., 
May  31; 

(iii)  C  season.  From  1200  hours,  A.l.t., 
August  25  through  1200  hours,  A.l.t, 
September  15;  and 

(iv)  D  i,cason.  From  1200  hours,  A.l.t., 
October  1  through  1200  hours,  A.l.t., 
November  1 . 

(R)  B  season.  From  1200  hours,  A.l.t., 
September  1  through  2400  hours,  A.l.t., 
December  31. 

ii')  Trawl  gear.  Subject  to  other 
provisions  of  this  part,  directed  fishing 
for  Pacific  cod  with  trawl  gear  in  the 
Western  and  Central  Regulatory  Areas  is 
authorized  only  diuing  the  following 
two  seasons: 


(A)  A  season.  From  1200  hours,  A.l.t., 
January  20  through  1200  hours,  A.l.t., 
June  10,  and 

(B)  B  season..  From  1200  hoius,  A.l.t., 
September  1  through  1200  bom's,  A.l.t., 
November  1. 


***** 


(e)  *  *  * 

(2)  Directed  fishing  for  pollock  in  the 
Beting  Sea/Aleutian  Islands  area  by 
inshore,  offshore  catcher/processor,  and 
mothership  components  and  pollock 
CDQ  fisheries.  Subject  to  other 
provisions  of  this  part,  directed  fishing 
for  pollock  by  vessels  catching  pollock 
for  processing  by  the  inshore 
component,  catcher/processors  in  the 
offshore  component,  and  motherships  in 
the  offshore  component  in  the  Bering 
Soa/ Aleutian  Islands  area  or  directed 
fishing  fqr  CDQ  pollock  in  the  Bering 
S3a/ Aleutian  Islands  area  is  authorized 
only  during  the  following  two  seasons: 

(i)  A  season.  From  1200  hours,  A.l.t., 
January  20  through  1200  hours,  A.l.t., 
June  10;  and 

(ii)  B  season.  From  1200  hours,  A.l.t., 
June  10  through  1200  hours,  A.l.t., 
November  1 . 

(3)  Directed  fishing  for  Atka  mackerel 
with  trawl  gear.  Subject  to  other 
provisions  of  this  part,  non-CDQ 
directed  fishing  for  Atka  mackerel  with 
trawl  gear  in  the  Aleutian  Islands 
subarea  is  authorized  only  during  the 
following  two  seasons: 

(i)  A  season.  From  1200  hours,  A.l.t., 
January  20  through  1200  hours,  A.l.t, 
April  15;  and 

(ii)  B  season.  From  1200  hoius,  A.l.t., 
September  1  through  1200  hoius,  A.l.t, 
November  1 . 
***** 

(4)  *  *  * 

(iii)  Groundfish  CDQ.  Fishing  for 
groundfish  CDQ  species,  other  than 
CDQ  pollock;  hook-and-line,  jig,  or 
trawl  CDQ  Pacific  cod;  and  fixed  gear 
CDQ  sablefish  under  subpart  C  of  this 
part,  is  authorized  from  0001  hours, 
A.l.t.,  January  1  through  the  end  of  each 
fishing  year,  except  as  provided  under 
paragraph  (c)  of  this  section. 

(5)  Directed  fishing  for  Pacific  cod — 
(i)  Hook-and-line  and  jig  gear.  Subject  to 
other  provisions  of  this  part,  directed 
fishing  for  CDQ  and  non-CDQ  Pacific 
cod  with  vessels  equal  to  or  greater  than 
60  ft  (18.3  m)  LOA  using  hook-and-line 


gear  and  with  vessels  using  jig  gear  in 
the  BSAI  is  authorized  only  during  the 
following  two  seasons: 

(A)  A  season.  From  0001  hours,  A.l.t., 
January  1  through  1200  hours,  A.l.t., 
June  10;  and 

(B)  B  season.  From  1200  hours,  A.l.t., 
June  10  through  2400  hoius,  A.l.t., 
December  31. 

(ii)  Trawl  gear.  Subject  to  other 
provisions  of  this  part,  directed  fishing 
for  CDQ  and  non-CDQ  Pacific  cod  with 
trawl  gear  in  the  BSAI  is  authorized 
only  during  the  following  three  seasons: 

(A)  A  season.  From  1200  hours,  A.l.t, 
January  20  through  1200  hours,  A.l.t, 
April  1; 

(B)  B  season.  From  1200  hours,  A.l.t., 
April  1  through  1200  hours,  A.l.t.,  June 
10;  and 

(C)  C  season.  From  1200  hours,  A.l.t.. 
June  10  through  1200  hours,  A.l.t., 
November  1. 

(iii)  Pot  gear.  Subject  to  other 
provisions  of  this  part,  non-CDQ 
directed  fishing  for  Pacific  cod  with 
vessels  equal  to  or  greater  than  60  ft 
(18.3  m)  LOA  using  pot  gear  in  the  BSAI 
is  authorized  only  during  the  following 
two  seasons: 

(A)  A  season.  From  0001  bom's,  A.l.t., 
January  1  through  1200  hours,  A.l.t., 
June  10;  and 

(B)  B  season.  From  1200  hours,  A.l.t., 
September  1  through  2400  hours,  A.l.t, 
December  31. 
***** 

(i)  Catcher  vessel  exclusive  fishing 
seasons  for  pollock.  Catcher  vessels  are 
prohibited  from  participating  in 
directed  fishing  for  pollock  under  the 
following  conditions.  Vessels  less  than 
125  ft  (38.1  m)  LOA  are  exempt  from 
this  restriction  when  fishing  east  of 
157°00'  W  long.  GOA  and  BSAI  seasons 
are  specified  at  §  679.23(d)(2)  and 
§  679.23(e)(2). 

(3)  Directed  fishing  for  Pacific  cod  (i) 
Hook-and-line,  pot,  or  jig  gear.  Subject 
to  other  provisions  of  this  part,  directed 
fishing  for  Pacific  cod  with  hook-and- 
line,  pot,  or  jig  gear  in  the  Western  and 
Central  Regulatory  yyeas  is  authorized 
only  during  the  fol^ving  two  seasons: 

(A)  A  season.  Frttn  0001  hours,  A.l.t., 
January  1  through  1200  hours,  A.l.t., 
Jime  10;  and 
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9.  In  §679.28.  paragraphs  (f)(3){ii)  and 
l(3)(iii)  are  revised,  and  paragraphs 
(fl(4),  (f)(5),  and  (0(6)  are  added  to  read 
as  follows: 


§679.28    Equipment  and  operational 
requirements. 

***** 

(f)  *  *  * 

(3)  *  *  * 

(ii)  Activate  the  VMS  transmitter  and 
receive  confirmation  from  NMFS  that 
the  VMS  transmissions  are  being 
received  before  engaging  in  operations 
when  a  VMS  is  required. 

(iii)  Continue  the  VMS  transmissions 
until  no  longer  engaged  in  operations 

requiring  VMS. 

***** 

(4)  What  must  the  vessel  owner  do 
before  activating  a  VMS  transmitter  for 
the  first  time?  If  you  are  a  vessel  owner 
who  must  use  a  VMS  and  you  are 
activating  a  VMS  transmitter  for  the  first 
time,  you  must: 

(i)  Contact  the  NMFS  enforcement 
division  by  FAX  at  907-586-7703  and 
provide:  the  VMS  transmitter  ID,  the 
vessel  name,  the  Federal  Fisheries 
Permit  number,  and  approximately 


when  and  where  the  vessel  will  begin 
fishing. 

(ii)  Call  NMFS  enforcement  at  907- 
586-7225,  Monday  through  Friday, 
between  the  hours  of  0800  hours,  A.l.t., 
and  1630  hours,  A.l.t.,  at  least  72  hours 
before  leaving  port  and  receive 
confirmation  that  the  transmissions  are 
being  received. 

(5)  What  must  the  vessel  owner  do 
when  the  vessel  replaces  a  VMS 
transmitter?  If  you  are  a  vessel  owner 
who  must  use  a  VMS  and  you  wish  to 
replace  a  transmitter,  you  must  either: 

(i)  Have  followed  the  reporting  and 
confirmation  procediue  for  the 
replacement  transmitter,  as  described 
above  in  paragraph  (f)(4)  of  this  section, 
or 

(ii)  Contact  the  NMFS  Enforcement 
Division  by  phone  or  FAX  and  provide: 
the  replacement  VMS  transmitter  ID,  the 
vessel  name  and  the  vessel's  Federal 
Fisheries  Permit  Number  and  receive 
confirmation  that  the  transmissions  are 
being  received  before  beginning 
operations. 

(6)  When  must  the  VMS  transmitter  be 
transmitting?  Your  vessel's  transmitter 
must  be  transmitting  if  the  vessel  is 
operating  in  any  Reporting  Area  (see 


definitions  at  §679.2)  off  Alaska  while 
any  fishery  requiring  VMS,  for  which 
the  vessel  has  a  species  and  gear 
endorsement  on  its  Federal  Fisheries 
Permit  under  §679.4(b)(5)(vi),  is  open. 

§679.32    [Amended] 

10.  In  §  679.32,  paragraph  (e)  is 
removed  and  reserved. 

11.  In  §679.50,  paragraph  (c)Il)(x)  is 
revised  to  read  as  follows: 

§  679.50    Groundf ish  Observer  Program 
applicable  through  December  31 ,  2007. 

***** 

(c)  *  *  * 

(1)  *  *  *(x)  A  vessel  directed  fishing 
with  trawl  gear  for  Atka  mackerel  in  the 
Aleutian  Islands  subarea  must  carry  two 
NMFS-certified  observers  at  all  times 
while  directed  fishing  for  Atka  mackerel 
in  the  HLA  directed  fishery,  as  specified 
in  §  679.20(a)(8). 
*        *         *        *        * 

12.  hi  50  CFR  part  679,  Tables  21,  22, 
23,  and  24  are  deleted,  Tables  4.  5,  and 
6  are  revised,  Table  12  is  added,  and 
Table  13  is  removed  and  reserved  to 
read  as  follows: 

BILUNG  CODE  3S10-22-S 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart82 

[FRL-7434-1] 

Protection  of  Stratospheric  Ozone: 
Process  for  Exempting  Quarantine  and 
Preshipment  Applications  of  Methyl 
Bromide 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  With  this  rulemaking,  EPA  is 
taking  final  action  to  amend  the 
accelerated  phaseout  regulations  that 
govern  the  production,  import,  export, 
transformation  and  destruction  of 
substances  that  deplete  the  ozone  layer 
under  the  authority  of  Title  VI  of  the 
Clean  Air  Act  Amendments  of  1990 
(CAA  or  the  Act).  Today's  amendments 
incorporate  an  exemption  permitted 
under  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer  (Protocol)  and  required  by 
changes  in  Title  VI  of  the  CAA. 
Specifically,  EPA  is  creating  an 
exemption  from  the  consumption  and 
production  phaseout  for  quantities  of 
Class  I,  Group  VI  controlled  substances 
(methyl  bromide)  that  are  used  for 
quarantine  and  preshipment. 
DATES:  This  rule  is  effective  January  1, 
2003. 

ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  Docket  No. 
A-200Q-24.  The  Docket  is  located  at 
EPA  West,  1301  Constitution  Avenue 
NW.,  Room  B108,  Mail  Code  6102T, 
Washington,  DC  20460,  Phone:  (202)- 
566-1742,  Fax:  (202)-566-1741.  The 
materials  may  be  inspected  from  8:30 
a.m.  until  4:30  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Choban,  U.S.  Environmental  Protection 
Agency,  Global  Programs  Division 
(6205J),  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC,  20460.  202-564-3524. 

Table  of  Contents 

I.  What  is  the  Background  of  the  Phaseout 

Regulations  for  Ozone-Depleting 
Substances? 

II.  What  is  the  Background  for  Today's 

Action? 
HI.  What  is  Methyl  Bromide? 

IV.  What  are  Examples  of  Quarantine  and 

Preshipment  Uses  of  Methyl  Bromide? 

V.  What  is  the  Legal  Authority  for  Exempting 

the  Production  and  Import  of  Methyl 
Bromide  for  Use  in  Quarantine  and 
Preshipment  Applications? 

VI.  What  are  the  Definitions  of  Quarantine 

and  Preshipment  Applications? 
A.  Are  there  clarifications  regarding  trade 
within  the  U.S.? 


B.  Are  there  additional  qualifiers 
associated  with  the  definition  of 
preshipment  applications? 

C.  Are  there  additional  qualifiers 
associated  with  the  definition  of 
quarantine  applications? 

D.  How  does  the  exemption  of  quarantine 
applications  apply  to  commodities 
issued  "phytosanitary  certificates"? 

E.  How  do  these  definitions  of  preshipment 
and  quarantine  applications  apply  to 
food  sanitation? 

F.  How  do  these  definitions  apply  to 
"propagative  material"? 

G.  How  do  these  definitions  apply  to  in- 
transit  applications? 

VII.  What  is  the  Process  for  Exempting 
Methyl  Bromide  for  Use  in  Quarantine 
and  Preshipment  Applications? 

A.  What  recordkeeping  and  reporting  must 
producers  and  importers  perform? 

B.  Are-methyl  bromide  applicators 
required  to  report? 

C.  Are  distributors  required  to  report? 

D.  What  about  methyl  bromide  exported 
for  quarantine  and  preshipment 
applications? 

E.  Will  there  be  a  FIFRA  pesticide  label 
change? 

VIII.  What  were  Other  Considerations  and 
Situations  on  which  EPA  Sought  or 
Received  Comment? 

A.  Methyl  bromide  is  the  only  feasible 
treatment  option. 

B.  Has  the  Agency  Considered  Definitions 
Under  the  International  Plant  Protection 
Convention  (IPPC)? 

C.  What  Action  is  the  Agency  Taking 
Regarding  Prophylactic  Fumigation  of 
U.S.  Exports  When  the  Fumigation  Is  Not 
Mandated  by  Import  Regulations? 

D.  What  Action  is  the  Agency  Taking 
Regarding  the  Exclusion  of  Specific 
Quarantine  and  Preshipment 
Applications  From  the  Exemption  at 
Some  Future  Time? 

IX.  What  are  the  Steps  to  Conform  the  U.S. 

Methyl  Bromide  Phaseout  Schedule  and 
Exemptions  to  the  Montreal  Protocol  and 
Amended  Clean  Air  Act? 

X.  Administrative  Requirements 

XI.  Congressional  Review 

Entities  potentially  regulated  by  this  action 
are  those  associated  with  methyl  bromide 
that  is  used  for  quarantine  and  preshipment 
applications.  In  addition,  this  action 
potentially  regulates  entities  importing  and 
exporting  methyl  bromide.  Potentially 
regulated  categories  and  entities  include: 


Category 


Industry  .... 


Examples  of  regulated  entities 


Producers,  Importers  and  Ex- 
porters of  methyl  bromide. 

Distributors  of  methyl  bromide 
used  for  quarantine  and 
preshipment. 

Applicators  of  methyl  bromide 
used  for  quarantine  and 
preshipment. 

Commodity  Owners  or  Shippers 
of  Goods  that  request  the 
quarantine  or  preshipment  ap- 
plication of  methyl  tjromide  in 
accordance  with  official  con- 
trols or  requirements. 


The  above  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility,  company,  business, 
organization,  etc.  is  regulated  by  this 
action,  you  should  carefully  examine 
the  regulations  promulgated  at  40  CFR 
part  82,  subpart  A.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  OOOOOOCONTACT  section. 

I.  What  Is  the  Background  of  the 
Phaseout  Regulations  for  Ozone- 
Depleting  Substances? 

The  current  regulatory  requirements 
of  the  Stratospheric  Ozone  Protection 
Program  that  limit  production  and 
consumption  of  ozone-depleting 
substances  were  promulgated  by  the 
Environmental  Protection  Agency  (EPA 
or  the  Agency)  in  the  Federal  Register 
on  December  20,  1994  (59  FR  65478), 
May  10,  1995  (60  FR  24970),  August  4, 
1998  (63  FR  41625),  and  October  5,  1998 
(63  FR  53290).  The  regulatory  program 
was  originally  published  in  the  Federal 
Register  on  August  12,  1988  (53  FR 
30566),  in  response  to  the  1987  signing 
of  the  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer 
(Protocol). 1  The  U.S.  was  one  of  the 
original  signatories  to  the  1987  Montreal 
Protocol  and  the  U.S.  ratified  the 
Protocol  on  April  21,  1988.  Congress 
then  enacted,  and  President  Bush  signed 
into  law,  the  Clean  Air  Act 
Amendments  of  1990  (CAA  or  the  Act) 
that  included  Title  VI  on  Stratospheric 
Ozone  Protection. 

Today's  action  amends  the  existing 
EPA  regulations  published  under  Title 
VI  of  the  CAA  that  govern  the 
production  and  consumption  of  ozone- 
depleting  substances.  Today's  action 
establishes  an  exemption  from  the 
methyl  bromide  production  and  import 
reduction  and  phaseout  schedule  for 
quantities  to  be  used  for  quarantine  and 
preshipment  applications.  Today's 
amendments  are  intended  to  implement 
requirements  of  the  Protocol  and  the 
CAA,  including  amendments  to  Title  VI 
as  created  by  Section  764  of  the  1999 
Omnibus  Consolidated  and  Emergency 


'  Several  revisions  to  the  original  1988  rule  were 
issued  on  tlie  following  February  9,  1989  (54  FR 
6376).  April  3.  1989  (54  FR  13502).  July  5.  1989  (54 
FR  28062),  July  12,  1989  (54  FR  29337),  February 
13,  1990  (55  FR  5005),  June  15.  1990  (55  FR  24490) 
and  June  22.  1990  (55  FR  25812)  Julv  30,  1982  (57 
FR  33754),  December  10,  1993  (58  FR  65018). 
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Supplemental  Appropriations  Act 
(Public  Law  105-277.  October  21,  1998) 
{section  604(d)(5)  of  the  Clean  Air  Act). 

The  requirements  contained  in  the 
final  rules  published  in  the  Federal 
Register  on  December  20, 1994  and  May 
10,  1995  estabhsh  an  Allowance 
Program.  The  Allowance  Program  and 
its  history  are  described  in  the  notice  of 
proposed  rulemaking  (NPRM)  published 
in  the  Federal  Register  on  November  10, 
1994  (59  FR  56276).  The  control  and  the 
phaseout  of  production  and 
consumption  of  ozone-depleting 
substances,  as  required  under  the 
Protocol  and  CAA,  are  accompUshed 
through  the  Allowance  Program. 

bi  developing  the  Allowance  Program, 
EPA  collected  information  on  the 
amounts  of  ozone-depleting  substances 
produced,  imported,  exported, 
transformed  and  destroyed  within  the 
United  States  for  specific  baseline  years 
for  specific  chemicals.  This  information 
was  used  to  establish  the  U.S. 
production  and  consumption  ceilings 
for  these  chemicals.  The  data  were  also 
used  to  assign  company-specific 
production  and  import  rights  to 
companies  that  were  in  most  cases 
producing  or  importing  during  the 
specific  year  of  data  collection.  For 
methyl  bromide,  1991  was  the  baseline 
year  used  to  establish  the  ceiling  and 
assign  company-specific  production  and 
import  rights.  Production  or  import 
rights  are  called  "allowances." 
Production  allowances  and  f 
consumption  allowances  continue  to 
exist  for  only  one  specific  class  I 
controlled  ozone-depleting  substance — 
methyl  bromide.  All  other  production  or 
consumption  of  class  I  controlled 
substances  is  prohibited  under  the 
Protocol  and  the  CAA,  save  for  a  few 
exemptions.  For  methyl  bromide,  the 
remaining  schedule  for  the  phaseout  of 
production  and  consxunption 
allowances  is  as  follows:  50  percent 
reduction  of  baseline  beginning  January 
29,  2001,  70  percent  reduction  of 
baseline  beginning  January  1,  2003,  and 
a  100  percent  reduction  of  baseline 
beginning  January  1,  2005,  with  narrow 
exemptions  foir  critical  uses  and 
emergencies,  as  well  as  for  quarantine 
and  preshipment  uses. 

In  the  context  of  the  regulatory 
program,  the  use  of  the  term 
consumption  may  be  misleading. 
Consumption  does  not  mean  the  "use" 
of  a  controlled  substance,  but  rather  is 
defined  as  the  formula:  consumption  =* 
production  +  imports — exports,  of 
controlled  substances  (Article  1  of  the 
Protocol  and  section  601  of  the  CAA). 
Class  I  controlled  substances  that  were 
produced  or  imported  through  the 
expenditure  of  allowances  prior  to  their 


phaseout  date  can  continue  to  be  used 
by  industry  and  the  public  after  that 
specific  chemical's  phaseout  imder 
these  regulations,  unless  otherwise 
precluded  under  separate  regulations. 

The  specific  names  and  chemical 
formulas  for  the  controlled  ozone- 
depleting  substances  in  Groups  pf  class 
I  controlled  substances  are  in  appendix 
A  and  appendix  F  in  subpart  A  of  40 
CFR  part  82.  The  specific  names  and 
chemical  formulas  for  the  class  II 
controlled  ozone-depleting  substances 
are  in  appendix  B  and  appendix  F  in 
subpart  A. 

n.  What  Is  the  Background  for  Today's 
Action? 

EPA  published  an  interim  final  rule  in 
the  Federal  Register  on  July  19,  2001 
(66  FR  37752)  to  provide  methyl 
bromide  users  in  the  United  States  with 
an  exemption  to  the  phaseout  of  methyl 
bromide  for  quarantine  and 
preshipment  applications.  The  interim 
final  rule  solicited  public  comment  on 
a  number  of  issues  related  to  EPA's 
implementation  of  the  Quarantine  and 
Preshipment  Exemption.  Today's  action 
responds  to  public  comment  and 
finalizes  the  specifications  for  the 
exemption. 

m.  What  Is  Methyl  Bromide? 

Methyl  bromide  is  an  odorless, 
colorless,  toxic  gas,  which  is  used  as  a 
broad-spectrum  pesticide.  Methyl 
bromide  is  used  in  the  United  States 
and  throughout  the  world  as  a  fumigant 
to  control  a  variety  of  pests,  such  as 
insects,  weeds,  rodents,  pathogens,  and 
nematodes.  Additional  characteristics 
and  details  about  the  uses  of  methyl 
bromide  can  be  found  in  the  proposed 
rule  published  in  the  Federal  Register 
on  March  18,  1993  (58  FR  15014)  and 
the  final  rule  published  in  the  Federal 
Register  on  December  10,  1993  (58  FR 
65018).  Information  on  methyl  bromide 
can  be  foimd  £ft  the  following  sites  of  the 
World  Wide  Web:  http://www.epa.gov/ 
ozone/mbr/  and  http://www.teap.org  or 
by  contacting  the  Stratospheric  Ozone 
Protection  Hotline  at  1-800-296-1996. 

IV.  What  Are  Examples  of  Quarantine 
and  Preshipment  Uses  of  Methyl 
Bromide? 

An  example  of  a  quarantine 
application  of  methyl  bromide  is  the 
fumigation  of  a  commodity,  such  as  rice 
and  spices,  which  are  subject  to 
infestation  by  a  specific  and  officially 
recognized  quarantine  pest,  such  as  the 
khapra  beetle  (Trogoderma  granarium 
Everts)  when  the  fumigation  is 
conducted  before  transport  of  the 
commodity  to  meet  official  quarantine 
requirements  (see  discussion  in  part  VI 


below).  The  purpose  of  quarantine 
fumigation  is  to  prevent  the 
introduction  of  specific  quarantine 
pest(s)  into  a  defined  geographical  area, 
such  as  an  importing  coimtry.  An 
example  of  a  preshipment  use  of  methyl 
bromide  is  the  application  to  wheat 
immediately  before  shipment  (see 
discussion  in  part  VI  below)  because  of 
official  phytosanitary  requirements  of 
the  destination  country. 

In  1998.  the  Methyl  Bromide 
Technical  Options  Committee 
(MBTOC),  a  sub-group  under  the 
independent  advisory  body  of  the 
Technical  and  Economic  Assessment 
Panel  (TEAP)  to  the  Montreal  Protocol, 
published  an  assessment  that  gives 
further  details  about  uses  of  methyl 
bromide  and  possible  alternatives  and 
substitutes  for  controlling  pests.  The 
MBTOC  and  TEAP  assessments  can  be 
foimd  on  the  web  at  http:// 
www.teap.org/html/ 

methyl  bromide _reports.htm]  and  http:/ 
/wwW.teap.org/. 

V.  What  Is  the  Legal  Authority  for 
Exempting  the  Production  and  Import 
of  Methyl  Bromide  for  Use  in 
Quarantine  and  Preshipment 
Applications? 

In  Article  2H  of  the  Montreal 
Protocol,  which  establishes  the 
phaseout  schedule  for  methyl  bromide 
for  developed  countries,  paragraph  6 
states  that,  "[t]he  calculated  levels  of 
consiunption  and  production  under  this 
Article  shall  not  include  the  amounts 
used  by  the  Party  for  quarantine  and 
pre-shipment  applications."  EPA  notes 
that  paragraph  6,  of  Article  2H  indicates 
that  the  exemption  is  to  exclude  from 
the  U.S.'s  calculation  of  methyl  bromide 
consumption  and  production  the 
amounts  used  by  the  U.S.  for  quarantine 
and  preshipment  applications.  In 
addition.  Article  7  requires  each  Party  to 
report  on,  "the  annual  amount  used  for 
quarantine  and  preshipment 
applications."  Beyond  the  critical  uses 
allowed  in  Article  2H,  Paragraph  5, 
quarantine  and  preshipment  uses  are 
the  only  exemptions  explicitly  allowed 
for  under  the  Montreal  Protocol. 

In  1998  Congress  added  several 
provisions  to  the  Clean  Air  Act 
regarding  methyl  bromide  including  a 
provision  title  "Sanitation  and  Food 
Protection,"  which  is  related  to  the 
Protocol  exemption  for  quarantine  and    ■ 
preshipment.  This  provision,  which  was 
codified  as  section  604(d)(5)  of  the  CAA, 
was  added  by  section  764(b)  of  the  1999 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act 
(Public  Uw  105-277).  Section  604(d)(5) 
says,  "To  the  extent  consistent  with  the 
Montreal  Protocol's  quarantine  and 
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preshipment  provisions,  the 
Administrator  shall  exempt  the 
production,  importation,  and 
consumption  of  methyl  bromide  to 
fumigate  commodities  entering  or 
leaving  the  United  States  or  any  State 
(or  political  subdivision  thereof)  for 
purposes  of  compliance  with  Animal 
and  Plant  Health  Inspection  Service 
requirements  or  with  any  international, 
Federal,  State  or  local  sanitation  or  food 
protection  standard."  Prior  to 
Congressional  passage  of  section 
604(d)(5).  the  CAA  did  not  provide 
authority  for  creating  such  an 
exemption  to  the  methyl  bromide 
phaseout  schedule.  In  today's  final 
regulation,  EPA  is  implementing  the 
express  language  provided  in  Article 
2H,  paragraph  6,  of  the  Protocol  under 
the  authority  provided  by  section 
604(d)(5)  of  the  CAA.  EPA  is  also  acting 
in  a  manner  consistent  with,  and  to 
fulfill  the  obligations  of,  section  614(b) 
of  the  CAA.  Section  614(b)  of  the  CAA 
states  that,  "[t|his  title  as  added  by  the 
Clean  Air  Act  Amendments  of  1990 
shall  be  construed,  interpreted,  and 
applied  as  a  supplement  to  the  terms 
and  conditions  of  the  Montreal  protocol, 
as  provided  in  Article  2,  paragraph  11 
thereof,  and  shall  not  be  Construed, 
interpreted,  or  applied  to  abrogate  the 
responsibilities  or  obligations  of  the 
United  States  to  implement  fully  the 
provisions  of  the  Montreal  Protocol.  In 
the  case  of  a  conflict  between  any 
provision  of  this  title  and  any  provision 
of  the  Montreal  Protocol,  the  more 
stringent  provision  shall  govern." 

EPA's  interim  final  rule  related  to  the 
process  for  exempting  quarantine  and 
preshipment  applications  of  methyl 
bromide,  published  in  the  Federal 
Register  on  July  19,  2001  (66  FR  37752). 
defined  quarantine  and  preshipment 
applications  as  agreed  by  the  Parties  to 
the  Montreal  Protocol  in  Decisions  VII/ 
5  and  XI/12.  respectively.  EPA  received 
ten  comments  regarding  our  decision  to 
adhere  to  the  language  of  the  Parties' 
Decisions.  All  commehters  stated  that 
Decisions  of  the  Parties  do  not  have  the 
same  force  of  law  as  the  Protocol  itself, 
its  amendments,  or  adjustments  adopted 
by  the  Parties  and,  as  such,  EPA  is  not 
bound  to  their  language.  The  comments 
submitted  to  EPA  in  response  to  the 
interim  final  rule  echo  a  legal 
memorandum  submitted  to  EPA  by  the 
legal  counsel  of  the  Methyl  Bromide 
Industry  Panel  at  a  July  1999  meeting. 
A  more  detailed  discussion  of  the 
arguments  made  in  this  memorandum 
can  be  found  in  the  interim  final  rule 
published  in  the  Federal  Register  on 
July  19,-2001  (66  FR  37752). 

EPA  responded  directly  to  the  legal 
memorandum  submitted  by  the  Methyl 


Bromide  Industry  Panel  in  the  interim 
final  rule.  EPA  has  reconsidered  the 
issue  as  it  was  raised  by  the  comments 
submitted  in  response  to  the  interim 
final  rule  and  has  concluded  that  its 
approach  reflects  widely  accepted 
principles  of  customary  international 
law.  The  provisions  of  the  Vienna 
Convention  on  the  Law  of  Treaties 
(VCLT).  8  International  Legal  Materials 
679  (1969),  that  concern  treaty 
interpretation  generally  reflect 
customary  international  law.  Paragraph 
1  of  Article  31  of  the  VCLT  provides 
that  a  treaty  "shall  be  interpreted  in 
good  faith  in  accordance  with  the 
ordinary  meaning  to  be  given  to  the 
terms  of  the  treaty  in  their  context  and 
in  the  light  of  its  object  and  purpose." 
Paragraph  3  of  Article  31  of  the  VCLT 
states,  "[tlhere  shall  be  taken  into 
account,  together  with  any  context: 
*   *   *  (a)  any  subsequent  agreement 
between  the  parties  regarding  the 
interpretation  of  the  treaty  or  the 
application  of  its  provisions."  Decisions 
VI/11,  VII/5,  XI/12  and  Xl/13  constitute 
subsequent  consensus  agreements 
among  the  Parties  to  the  Montreal 
Protocol  (including  the  United  States) 
regarding  the  interpretation  and 
application  of  the  quarantine  and 
preshipment  provision  of  Article  2H. 
Therefore  it  is  appropriate  for  EPA, 
when  determining  what  is  consistent 
with  the  "Montreal  Protocol's 
quarantine  emd  preshipment 
provisions,"  to  take  into  account  the 
Decisions  of  the  Parties. 

Furthermore,  in  amending  the  CAA, 
Congress  specifically  cited  the  plural 
"quarantine  and  preshipment 
provisions."  If  Congress  intended  for 
this  phrase  to  be  limited  to  the  single 
provision  in  the  Protocol  referencing 
quarantine  and  preshipment  in  Article 
2H,  and  not  the  subsequent  Decisions 
between  the  Parties  regarding 
interpretation  or  application  of  the 
treaty.  Congress  would  have  presumably 
directed  the  Agency  to  be  consistent 
with  the  singular  provision. 

Precedents  within  the  current 
regulations  (40  CFR  part  82) 
demonstrate  that  the  United  States  has 
routinely  considered  Decisions  that 
clarify  and  interpret  obligations  under 
the  Montreal  Protocol  to  be  authoritative 
and  that  such  Decisions  of  the  Parties 
are  currently  implemented  through 
regulations  under  the  CAA.  Examples  of 
such  regulatory  implementation  of 
Decisions  of  the  Parties  include  the 
current  U.S.  definitions  of  "controlled 
substance"  (based  on  Decision  IV/12) 
and  "essential  use".  Additional 
examples  of  how  U.S.  regulations 
incorporate  Decisions  by  the  Parties  to 
the  Protocol  can  be  found  in  the 


preamble  of  the  interim  final  rule 
published  in  the  Federal  Register  on 
July  19.  2001  (66  FR  37752)  and  in  40 
CFR  part  82,  subpart  A. 

VI.  What  Are  the  Definitions  of 
Quarantine  and  Preshipment 
Applications? 

In  today's  final  action,  EPA  is 
defining  quarantine  applications  and 
preshipment  applications,  as  agreed  by 
the  Parties  to  the  Montreal  Protocol.  The 
Parties  to  the  Protocol  agreed  to  the 
following  definition  of  "quarantine 
applications"  in  Decision  VII/5: 
"quarantine  applications,  with  respect 
to  methyl  bromide,  are  treatments  to 
prevent  the  introduction,  establishment 
and/or  spread  of  quarantine  pests 
(including  diseases),  or  to  ensure  their 
official  control,  where:  (i)  Official 
control  is  that  performed  by,  or 
authorized  by,  a  national  plant,  animal, 
or  environmental  protection  or  health 
authority;  (ii)  quarantine  pests  are  pests 
of  potential  importance  to  the  areas 
endangered  thereby  and  not  yet  present 
there,  or  present  by  not  widely 
distributed  and  being  officially 
controlled." 

The  Parties  to  the  Protocol  first  agreed 
to  the  following  definition  for 
preshipment  applications  of  methyl 
bromide  in  Decision  VI/11  and  VII/5: 
"preshipment  applications  are  those 
treatments  applied  directly  preceding 
and  in  relation  to  export,  to  meet  the 
phytosanitary  or  sanitary  requirements 
of  the  importing  country  or  existing 
phytosanitary  or  sanitary  requirements 
of  the  exporting  country."  At  the  11th 
Meeting  of  the  Parties  in  December 
1999,  the  Parties  further  clarified  the 
intent  of  the  term  preshipment  by 
agreeing  to  the  following  definition  in 
Decision  XI/12:  "*  *  *  preshipment 
applications  are  those  non-quarantine 
applications  within  21  days  prior  to 
export  to  meet  the  official  requirements 
of  the  importing  country  or  the  existing 
official  requirements  of  the  exporting 
country.  Official  requirements  are  those 
which  are  performed  by,  or  authorized 
by,  a  national  plant,  animal, 
environmental,  health  or  stored  product 
authority." 

EPA  adopted  the  above  definition  of 
preshipment  applications  in  the  interim 
final  rule  and  received  nine  related 
comments.  All  of  the  commenters  raised 
the  concern  that  the  21 -day  limitation 
on  treatments  to  qualify  as  a 
preshipment  application  is  unduly 
restrictive  and  arbitrary.  One 
commenter  stated  that  the  time 
restriction  is  unrelatedto  the  purpose  of 
thepreshipment  exemption  and  that  so 
long  as  a  treatment  is  done  to  meet  the 
official  non-quarantine  requirements  of 
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the  importing  or  exporting  country  it 
ought  to  qualify  as  a  preshipment 
application. 

EPA  believes  that  the  incorporation  of 
a  time  restriction  within  the  definition 
of  preshipment  application  is  necessary 
to  meet  the  purpose  of  this  exemption 
as  intended  by  the  Parties  to  the 
Montreal  Protocol.  The  preshipment 
exemption  applies  to  treatments  of 
commodities  near  the  time  of  export  to 
meet  the  official  non-quarantine 
requirements  of  the  exporting  or 
importing  coimtry.  Eliminating  the  time 
requirement  would  invite  misuse  of  the 
exemption.  With  no  established  time 
window,  the  argument  could  be  made 
that  a  pre-plant  soil  application  of 
methyl  bromide  qualifies  as  a 
preshipment  application  because  the 
crop  being  cultivated  would  eventually 
be  exported  from  U.S.  soil.  By  imposing 
a  time  restriction,  Decision  JU/12  of  the 
Parties  demonstrates  that  their  intent 
was  not  to  imbue  the  preshipment 
exemption  with  a  lifecycle-wide  scope. 
The  21 -day  restriction  was  agreed  upon 
by  the  Parties  (based  on  the  advice  of 
global  experts)  as  a  reasonable  time 
limitation  for  the  preshipment 
exemption.  EPA  has  received  no 
conupent  indicating  that  another  time 
limitation  would  be  better  justified  and 
meet  the  intent  of  the  Parties  in 
implementing  the  preshipment 
exemption. 

In  addition  to  the  above,  the 
definition  of  quarantine  applications  is 
qualified  by  the  scope  of  the  exemption 
as  stated  in  the  CAA.  As  passed  by 
Congress,  the  CAA  specifically  applies 
the  quarantine  and  preshipment 
exemption  to  quantities  of  methyl 
bromide  used  to  "fumigate  commodities 
entering  or  leaving  the  United  States  or 
any  State  (or  political  subdivision 
thereof)*   *   *  "(CAA  section  504(d)(5)). 
This  language  makes  clear  Congress's 
intent  to  apply  the  exemption  only 
where  there  is  the  transport  of  goods 
from  one  distinct  locality  to  another, 
and  thus  to  prevent  the  potential  for  the 
geographic  spread  of  pests.  As  a  result, 
today's  action  adds  the  following 
sentence  to  the  definition  of  quarantine 
applications:  "This  definition  excludes 
treatments  of  commodities  not  entering 
or  leaving  the  United  States  or  any  State 
(or  political  subdivision  thereof)." 
Section  III.D.  further  discusses  the  uses 
of  methyl  bromide  that  are  excluded 
from  today's  exemption  for  quarantine 
applications. 

With  today's  final  action,  EPA  is 
defining  quarantine  applications  and 
preshipment  applications  as  follows: 

Quarantine  applications,  with  respect 
to  class  I,  Group  VI  controlled 
substances,  are  treatments  to  prevent  the 


introduction,  establishment  and/or 
spread,  of  quarantine  pests  (including 
diseases),  or  to  ensiu«  their  official 
control,  where:  (i)  Official  control  is  that 
performed  by,  or  authorized  by,  a 
national  (including  state,  tribal  or  local) 
plant,  animal  or  environmental 
protection  or  health  authority;  (ii) 
quarantine  pests  are  pests  of  potential 
importance  to  the  areas  endangered 
thereby  and  not  yet  present  there,  or 
present  but  not  widely  distributed  and 
being  officially  controlled.  This 
definition  excludes  treatments  of 
commodities  not  entering  or  leaving  the 
United  States  or  any  State  (or  political 
subdivision  thereof). 

Preshipment  applications,  with 
respect  to  class  I,  Group  VI  controlled 
substances,  are  those  non-quarantine 
applications  within  21  days  prior  to 
export  to  meet  the  official  requirements 
of  the  importing  country  or  existing 
official  requirements  of  the  exporting 
country.  Official  requirements  are  those 
which  are  performed  by,  or  authorized 
by,  a  national  plant,  animal, 
environmental,  health  or  stored  product 
authority. 

As  specified  in  the  above  definitions, 
a  quarantine  application  of  methyl 
•  bromide  must  be  "performed  by,  or 
authorized  by,  a  national  (including 
state,  tribal  or  local)  plant,  animal  or 
environmental  protection,  or  health 
authority."  In  addition,  as  delineated  in 
the  above  definition,  quarantine 
applications  must  be  directed  at 
quarantine  pests.  Today's  definition  of 
preshipment  applications  is  limited  to 
applications  "to  meet  the  official 
requirements  of  the  importing  country 
or  existing  official  requirements  of  the 
exporting  country."  The  definition  of 
preshipment  applications  specifies  that 
the  phrase  "official  requirements" 
means  "those  which  are  preformed  by, 
or  authorized  by,  a  national  plant, 
animal,  environmental,  health  or  stored 
product  authority." 

A.  Are  There  Clarifications  Regarding 
Trade  Within  the  U.S.? 

The  interim  final  rule  interpreted 
"quarantine  applications"  as  including 
interstate  and  inter-coimty  treatments 
required  to  control  quarantine  pests. 
This  interpretation  is  consistent  with 
the  Technical  and  Economic 
Assessment  Panel's  (TEAP) 
recommendation  that  the  Parties  of  the 
Protocol  interpret  Decision  VII/5  to 
include  officially  required  treatments 
for  intra-coimtry  trade  within  the 
territory  of  the  Party  and  reconciles  the 
language  of  the  Montreal  Protocol  with 
section  604(d)(5)  of  the  CAA  on 
Sanitation  and  Food  Protection,  which 


refers  to  international.  Federal,  state  and 
local  requirements. 

In  recognizing  official  state,  county, 
tribal,  and  local  quarantine 
requirements,  EPA's  final  rulemaking 
interprets  the  definition  of  quarantine 
applications  such  that  an  intra-country 
quarantine  treatment  required  by  state, 
county,  tribal,  or  local  plant,  animal, 
environmental,  or  health  government 
authorities  constitutes  an  official 
control.  Today's  action  adds 
parenthetically  that  "national"  is  meant , 
to  include  state,  tribal  or  local 
authorities  for  purposes  of  the  definition 
of  quarantine  applications. 

In  contrast  to  tne  definition  of 
quarantine  applications,  which 
accommodates  intra-country  trade,  the 
Protocol  definition  of  preshipment 
applications  is  specific  to  trade  between 
coimtries  because  of  the  phrase 
"applications  within  21  days  prior  to 
export."  This  distinction  was  noted  in 
th6  interim  final  rule  and  EPA  received 
no  comment.  Therefore,  for  the 
purposes  of  today's  final  action,  the 
exemption  for  preshipment  applications 
remains  limited  to  the  movement  of 
goods  from  the  U.S.  to  another  country, 
and  does  not  include  movement  of 
goods  within  the  U.S. 

B.  Are  There  Additional  Qualifiers 
Associated  With  the  Definition  of 
Preshipment  Applications^ 

The  interim  final  rule  noted,  in 
agreement  with  the  1998  TEAP  interim 
explanatory  notes  for  the  Parties,  the 
focus  within  the  definition  of 
"preshipment  applications"  on 
applications  to  meet  "official 
requirements"  and  not  "informal  or 
purely  contractual  or  commercial 
arrangements  not  required  under  official 
regulations"  (April  1998  TEAP  Report, 
page  145).  EPA  is  continuing  to  stress 
the  importance  of  this  limitation  in  the 
scope  of  the  preshipment  exemption. 
The  definition  of  preshipment 
applications  specifies  that  the  phrase 
"official  requirements"  means,  "those 
which  are  performed  by,  or  authorized 
by,  a  national  plant,  animal, 
environmental,  health,  or  stored  product 
authority." 

The  interim  final  rule's  definition  of 
preshipment  applications  further 
qualifies  the  term  "official 
requirements"  as  it  relates  to  exporting 
coimtries  to  include  only  "existing 
official  requirements".  EPA  interpreted 
this  phrase  to  imply  the  need  to 
establish  a  cutoff  date.  EPA  asked  for 
comment  on  four  possible 
interpretations  for  the  term  "existing 
official  requirements  of  the  exporting 
country".  The  options  listed  were  to 
exempt  applications  pursuant  to  official 
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preshipment  requirements  of  the 
exporting  countiy  that  were:  (1)  In  effect 
prior  to  the  date  the  Parties  to  the 
Protocol  adopted  Decision  XI/12,  which 
was  December  3,  1999,  (2)  in  effect  at 
the  time  the  interim  final  rule  was 
published  in  the  Federal  Register, 
which  was  luly  19,  2001.  (3)  in  place  at 
the  time  this  final  rule  on  the  quarantine 
and  preshipment  exemption  is 
published  in  the  Federal  Register,  or  (4) 
existing  at  the  time  of  the  methyl 
bromide  application  (since  it  would  be 
an  "existing"  requirement  of  the 
exporting  country  upon  going  into 
effect). 

EPA  received  eight  comments  related 
to  the  interpretation  of  "existing  official 
requirements."  All  commenters 
supported  the  fourth  option,  which  is  to 
exempt  applications  pursuant  to  official 
preshipment  requirements  of  the 
exporting  country  that  exist  at  the  time 
of  the  methyl  bromide  application. 
Commenters  noted  that  this 
interpretation  recognizes  the  possibility 
of  future  outbreaks  of  new  pests 
requiring  official  action.  EPA  notes  the 
value  to  such  flexibility  within  the  rule 
and  believes  that  this  interpretation  is 
consistent  with  the  intended  purpose  of 
the  exemption. 

It  should  be  noted  that  the  qualifier 
"existing",  as  used  within  the 
preshipment  application  definition, 
applies  only  to  the  official  requirement 
of  the  exporting  country  (the  U.S.)  and 
not  to  the  preshipment  requirements  of 
importing  countries.  Thus,  if  an 
importing  country  were  to  establish  a 
new  official  requirement  for  the 
preshipment  application  of  methyl 
bromide,  nothing  in  this  rule  would 
prevent  a  U.S.  exporter  from  using 
methyl  bromide  to  meet  the  new 
requirement  of  the  importing  country. 

C.  Are  There  Additional  Qualifiers 
Associated  With  the  Definition  of 
Quarantine  Applications? 

With  today's  final  action  EPA  is 
establishing  the  following  parameters 
for  the  quarantine  exemption.  For 
commodities  imported  to,  exported 
from,  and  transported  within  the  U.S., 
the  exemption  for  quarantine 
applications  will  apply  when:  (1) 
Methyl  bromide  is  identified  within 
quarantine  regulations  as  the  unique 
treatment  option  for  specific  quarantine 
pests;  (2)  methyl  bromide  is  identified 
within  quarantine  regulations  as  one 
among  a  list  of  treatment  options  for 
specific  quarantine  pests;  and  (3)  methyl 
bromide  is  required  for  an  emergency 
quarantine  application.  Under  section  3, 
section  18.  and  section  24a  of  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA),  EPA  is 


notified  of  emergency  quarantine 
applications  of  methyl  bromide  in 
accordance  with  specific  requirements 
published  under  FIFRA.  In  addition  to 
the  above,  for  commodities  being 
exported  from  the  U.S.  to  a  foreign 
nation,  the  exemption  applies  to 
quarantine  applications  when  there  is  a 
broad  performance-based  quarantine 
requirement.  In  other  words,  the 
exemption  applies  when  an  importing 
country  has  quarantine  regulations 
which  broadly  require  U.S.  exported 
commodities  to  be  free  of  quarantine 
pests  without  specifying  the  types  of 
treatments. 

The  above  follows  EPA's  decision  in 
the  interim  final  rule.  The  Agency 
received  12  comments  on  the  scope  of 
the  quarantine  exemption.  Every 
commenter  said  that  the  broadest 
possible  option  should  be  implemented 
by  the  Agency.  EPA  believes  that  the 
scope  of  the  exemption  described  above 
is  the  broadest  interpretation  that  it  can 
reasonably  adopt  for  each  given  type  of 
commodity.  For  example,  for  imports, 
USDA/ APHIS  requirements  are  explicit 
regarding  treatment  options  acceptable 
for  the  control  of  specific  crop/pest 
combinations.  EPA  considered  limiting 
the  scope  of  the  quarantine  exemption 
to  only  those  instances  where  APHIS 
lists  methyl  bromide  as  the  only 
acceptable  treatment  option  for  a  given 
pest.  However,  as  many  commenters 
noted,  variations  in  climate,  etc.  can 
affect  the  level  of  efficacy  of  treatment 
options  in  different  regions.  Thus,  EPA 
chose  to  adopt  a  broader  definition  of 
the  quarantine  exemption  which  applies 
to  quantities  of  methyl  bromide  used  to 
meet  quarantine  requirements  where 
fumigation  with  methyl  bromide  is  the 
listed,  or  one  of  the  listed,  treatment 
options. 

While  EPA  believes  that  such  an 
interpretation  is  sufficiently  broad  for 
the  purposes  of  imported  and 
domestically  traded  commodities  given 
the  applicable  U.S.  regulations,  the 
Agency  recognizes  that  some  foreign 
countries  lack  such  specificity  within 
their  quarantine  regulations  for 
imported  commodities.  EPA  chose  to 
create  even  greater  flexibility  within  the 
quarantine  exemption  in  order  to 
accommodate  the  broad,  performance- 
based  quarantine  requirements  of  these 
foreign  trade  partners. 

D.  How  Does  the  Exemption  for 
Quarantine  Applications  Apply  to 
Commodities  Issued  "Phytosanitary 
Certificates"? 

Today's  final  action  exempts  methyl 
bromide  in  situations  when  a  foreign 
country's  regulations  require  a 
certification  that  U.S.  commodities  be 


exported  free  of  quarantine  pests.  EPA 
understands  that  both  USDA/APHIS 
and  State  agencies  issue  "phytosanitary 
certificates"  that  accompany  U.S. 
commodities  exported  to  foreign 
countries.  These  phytosanitary 
certificates  are  often  required  by 
importing  foreign  countries  to  ensure 
that  U.S.  exports  are  free  of  quarantine 
pests.  To  the  extent  that  methyl  bromide 
is  used  by  a  U.S.  exporter  to  meet  a 
foreign  quarantine  requirement,  the 
phytosanitary  certificates  (PPQ  Form 
577,  PPQ  Form  578,  and  PPQ  Form  579) 
issued  by  USDA/APHIS  or  an 
authorized  State  agency  will  be  an 
additional  means  for  EPA  to  cross-check 
quarantine  applications  of  methyl 
bromide  under  today's  exemption. 

As  was  noted  in  the  interim  final  rule, 
and  for  this  final  action,  EPA  is  not 
exempting  methyl  bromide  used  for 
non-quarantine  applications,  even  if  the 
foreign  country  requires  the  U.S. 
exporter  to  obtain  a  phytosanitary 
certificate.  Today's  exemption  applies  to 
the  use  of  methyl  bromide  to  meet  an 
official  foreign  quarantine  requirement. 
If  PPQ  Forms  or  other  types  of 
certificates  are  issued  for  commodities 
meeting  state  or  local  quarantine 
requirements  then  methyl  bromide  used 
in  these  cases  is  considered  exempt 
under  today's  action,  provided  that 
methyl  bromide  is  one  of  the  listed 
treatment  options. 

E.  How  Do  the  Definitions  of 
Preshipment  and  Quarantine 
Apphcations  Apply  to  Food  Sanitation? 

The  language  of  the  Clean  Air  Act 
related  to  the  quarantine  and 
preshipment  exemption  explicitly  limits 
the  exemption  to  quantities  of  methyl 
bromide  used  "to  fumigate  commodities 
entering  or  leaving  the  United  States  or 
any  State  (or  political  division  thereof) 
for  purposes  of  compliance  with  Animal 
and  Plant  Health  Inspection  Service 
requirements*   *   *"  (emphasis  added). 
By  applying  the  quarantine  and 
preshipment  exemption  only  to 
quantities  of  methyl  bromide  used  to 
fumigate  commodities  being  transported 
from  one  geographical  location  to 
another,  Congress  imposed  limitations 
on  how  the  definitions  of  preshipment 
and  quarantine  applications  apply  to 
food  sanitation. 

As  defined  in  today's  action, 
preshipment  applications  are  those  non- 
quarantine  applications  within  21  days 
prior  to  export  to  meet  the  official 
requirements  of  the  importing  country 
or  existing  official  requirements  of  the 
exporting  country.  Official  requirements 
are  those  which  are  performed  by,  or 
authorized  by,  a  national  plant,  animal, 
environmental,  health  or  stored  product 
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luthority.  Methyl  bromide  used  any 
ime  whhin  21  days  prior  to  export  of 
a  commodity  to  meet  "official 
requirements"  related  to  food  sanitation 
would  qualify  under  the  preshipment 
exemption.  Any  treatment  performed 
outside  of  this  21  day  window,  by 
definition,  does  not  qualify  for  the 
preshipment  exemption. 

The  exemption  of  methyl  bromide  for 
quarantine  applications,  as  defined  by 
the  interim  final  action,  did  not  apply 
to  preventative  treatments  to  meet  food 
sanitation  standards.  EPA  received  4 
comments  about  the  interaction  between 
food  sanitation  standards  and  the 
quarantine  exemption.  All  commenters 
asserted  that  preventative  treatments  of 
commodities  with  methyl  bromide  to 
meet  food  sanitation  requirements 
should  qualify  as  "quarantine 
applications"  because  "such  standards 
are  geared  to  preventing  the 
dissemination  of  pests,  although 
admittedly  for  human  health  and  food 
sanitation  purposes." 

EPA's  final  action  is  bound  by  the 
limitations  imposed  on  the  quarantine 
exemption  by  the  definitions  and 
determination  of  scope  agreed  upon  by 
the  Parties  to  the  Montreal  Protocol  and 
adopted  by  Congress  in  the  Clean  Air 
Act.  EPA  understands  that  certain 
I  industries  often  use  methyl  bromide  as 
I  a  prophylactic  treatment  for  periodic 
quality  control  fumigations  associated 
with  food  sanitation.  Stored 
commodities,  such  as  dried  fruits,  nuts, 
and  cocoa  beans,  as  well  as  grain  mills 
and  pasta  manufacturing  facilities  are 
often  fumigated  periodically  with 
methyl  bronlide  to  prevent  populations 
of  pests,  such  as  insects  and  rodents, 
from  increasing  to  a  point  where  they 
would  adversely  affect  food  quality. 
'  Such  in  situ  population  control 
measures  do  not  qualify  as  quarantine 
applications  since  they  are  not 
performed  on  "commodities  entering  or 
leaving  the  United  States  or  any  state  (or 
political  subdivision  thereof)  *  *  *" 

Additionally,  food  sanitation 
requirements  that  are  directed  at 
controlling  population  levels  of  pests 
endemic  to  the  region  would  not  qualify 
under  the  definition  of  "quarantine 
applications".  The  quarantine 
definition,  as  established  in  today's  final 
action,  stresses  that  exempt  applications 
of  methyl  bromide  are  "to  prevent  the 
introduction,  establishment  and/or 
spread  of  quarantine  pests  (including 
diseases)."  Quarantine  pests  are  defined 
as  "pests  of  potential  importance  to  the 
areas  endangered  thereby  and  not  yet 
present  there,  or  present  but  not  widely 
distributed  and  being  officially 
controlled."  Endemic  pests  are  not 
quafantine  pests. 


The  above  limitations  were  noted  in 
the  interim  final  version  of  this  rule. 
Likewise,  the  Agency  noted  in  that 
publication  its  interest  in  conmients 
related  to  prophylactic  uses  of  methyl 
bromide  to  meet  food  sanitation 
standards  in  order  to  use  this 
information  in  the  Agency's 
development  of  the  Critical  Use 
Exemption  to  the  phaseout  of  methyl 
bromide.  Please  see  the  discussion 
below  (Section  VIIIA)  related  to  the 
Critical  Use  Exemption. 

F.  How  Do  These  Definitions  Apply  to 
"Propagative  Material"? 

The  use  of  methyl  bromide  to 
fumigate  the  soil  for  growing 
propagative  material,  such  as  strawberry 
rhizomes,  differs  from  many  quarantine 
applications  of  methyl  bromide.  The 
Agency  sought  comment  on  the  use  of 
methyl  bromide  for  propagative 
materials  and  received  a  variety  of 
information  on  relevant  quarantine 
regulations,  planting  and  fumigating 
practices,  and  propagative  materials 
(other  than  strawberry  rhizomes)  that 
use  methyl  bromide  to  meet  quarantine 
requirements. 

With  today's  final  action,  the 
exemption  for  quarantine  applications 
applies  to  methyl  bromide  used  for 
growing  propagative  material  if  the 
.  methyl  bromide  is  being  used  to  grow 
propagative  material  to  meet  official 
quarantine  requirements  of  the 
destination  to  Which  the  propagative 
material  will  be  transported.  Although 
the  interim  final  rule  only  cited 
strawberry  rhizomes  in  the  discussion  of 
the  exemption  for  propagative  material, 
with  today's  action  EPA  wishes  to 
clarify  that  the  exemption  also  covers 
other  propagative  material,  including 
tree  seedlings,  when  the  methyl 
bromide  is  used  to  meet  an  official 
quarantine  requirement  of  the 
destination  to  which  the  propagative 
material  will  be  transported. 

EPA  notes  the  following  qualifiers  in 
the  application  of  the  quarantine 
exemption  to  methyl  bromide  used  to 
grow  propagative  material  (also  referred 
to  as  "plants  for  planting").  First,  as 
noted  above  (see  discussion  in  part 
VI. C),  the  Clean  Air  Act  language 
specifies  that  the  scope  of  the- 
quarantine  exemption  is  limited  to  use 
of  methyl  bromide  for  fumigation  of 
goods  for  transport  from  one  distinct 
locality  to  another.  Thus,  the  exemption 
for  propagative  materials  only  applies 
for  use  with  "plants  for  planting"  that 
are  to  be  transported  (complete  with 
rootstock)  from  one  distinct  locality  to 
another.  Second,  today's  action  only 
exempts  the  use  of  methyl  bromide  for 
pre-plant  fumigation  of  soil  to  meet 


official  quarantine  requirements 
specifying  that  the  underground 
portions  of  the  propagative  material  are 
to  be  free  from  quarantine  pests.  The 
purpose  of  such  regulations  is  ensuring 
that  quarantine  pests  are  not  spread  to 
the  region  where  the  regulated  rootstock 
will  be  replanted.  This  exemption  does 
not  apply  to  pre-plant  soil  treatment  for 
commodities  transported  without  their 
attached  rootstock,  or  commodities 
transported  for  any  purpose  other  than 
for  replant. 

Finally,  with  this  action,  EPA  is  only 
exempting  quantities  of  methyl  bromide 
used  to  grow  propagative  material  to 
meet  official  quarantine  requirements  of 
the  destination  to  which  such  material 
will  be  transported.  If  the  material  is 
transported  to  a  destination  that  has  no 
applicable  official  quarantine 
requirements,  then  the  methyl  bromide 
used  does  not  qualify  for  this 
exemption.  This  is  true  even  in  an 
instance  where  a  farmer  legitimately 
justified  using  exempted  methyl 
bromide  to  meet  a  quarantine 
requirement  for  propagative  materials, 
yet  due  to  economic  or  market 
conditions  the  farmer  does  not  send  the 
seedlings  to  the  planned  destination, 
and  instead  sends  the  seedlings  to  a 
region  without  relevant  quarantine 
requirements.  EPA  recognizes  that  many 
of  the  propagative  materials  for  which 
this  exemption  applies  are  planted  far  in 
advance  of  their  trade  and  transplant 
and  that  farmers  face  some  difficulty  in 
accurately  predicting  their  commodities' 
ultimate  destination.  The  Agency 
reminds  methyl  bromide  users  that  non- 
exempted  quantities  will  be  available 
until  the  January  1 ,  2005  phaseout  date 
and  that  the  Critical  Use  Exemption  will 
become  available  after  the  phaseout  (see 
discussion  in  part  VIII. A.  below). 

The  use  of  exempted  methyl  bromide 
to  grow  propagative  material  that  the 
grower  planned  to  ship  to  a  destination 
with  a  propagative  material  quarantine 
requirement,  but  which  the  grower 
ultimately  shipped  to  a  destination 
without  Such  a  requirement,  may  raise 
compliance  issues  for  the  United  States 
under  the  Protocol.  Such  quantities  of 
methyl  bromide  would  count  against  the 
U.S.  cap  for  domestic  methyl  bromide 
consumption.  The  U.S.  could  exceed  its 
control  obligations  under  the  Protocol  if 
all  U.S.  production  and  consumption 
allowances  for  methyl  bromide  were 
expended  in  a  particular  control  period 
(calendar  year)  and  some  methyl 
bromide  in  the  same  control  period  was 
mistakenly  exempted  for  quarantine 
applications  when,  in  fact,  the 
propagative  material  was  sent  to  a  place 
without  quarantine  requirements.  With 
this  action.  EPA  is  implementing  the 
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following  options  for  rectifying  such 
discrepancies.  The  methyl  bromide  user 
found  to  be  incorrectly  using  exempt 
quantities  of  methyl  bromide  for 
propagative  uses  as  described  aboVe 
may  choose  either  of  the  following 
options  to  rectify  their  actions.  First,  a 
methyl  bromide  user  in  the  above 
situation  may  choose  to  buy  an 
equivalent  amount  of  production 
allowances  for  any  ozone-depleting 
substance,  on  an  ozone-depleting 
potential  (ODP)  weighted  basis,  and 
retire  those  allowances,  thus  rendering 
them  imable  to  be  expended  for  new 
production  in  accordance  with  subpart 
A  of  40  CFR  part  82.  Alternatively,  a 
person  who  uses  exempted  methyl 
bromide  to  meet  a  propagative  material 
quarantine  requirement,  and  who 
ultimately  changes  the  material's 
destination  to  one  without  a  quarantine 
requirement,  can  choose  to  destroy  an 
amount  of  any  ozone-depleting 
substance  that  is  equivalent  on  an  ODP- 
weighted  ba^is  to  the  amount  of  methyl 
bromide  used.  This  approach  differs 
from  the  first  option,  in  that  it  requires 
the  person  to  physically  destroy  an 
existing  quantity  of  an  ozone-depleting 
chemical  rather  than  reduce  the  overall 
quantity  produced  in  the  futiu-e. 

Those  users  of  methyl  bromide 
required  to  perform  one  of  the 
compensatory  measures  described  above 
to  rectify  a  non-compliance  situation 
must  submit  to  EPA  a  letter  of 
certification  detailing  the  following 
information:  (1)  The  quantity  of  exempt 
methyl  bromide  used  on  propagative 
materials  that  were  shipped  to  a 
destination  lacking  a  quarantine 
requirement;  (2)  the  compensatory 
option  chosen  (see  discussion  above); 
(3)  the  ozone-depleting  substance 
destroyed  or  the  type  of  production 
allowance  obtained;  and  (4)  the  quantity 
of  ozone-depleting  substance  destroyed 
or  production  allowances  retired.  See 
the  section  above  entitled  FOR  FURTHER 
INFORMATION  CONTACT  for  submittal 
information. 

Monitoring  and  compliance  issues  are 
a  concern  associated  with  the  use  of 
methyl  bromide  for  pre-plant 
propagative  material  uses.  EPA 
expressed  a  concern  in  the  interim  final 
rule  about  situations  where  propagative 
materials  are  grown  in  proximity  to 
crops  that  do  not  qualify  for  quarantine 
and  preshipment  exemption.  EPA 
believed  that  it  would  be  difficult  to 
ensure  that  exempted  quantities  of 
methyl  bromide  were  being  properly 
used.  However,  the  Agency  received 
input  from  3  commenters  that  state  that 
propagative  material  is  rarely,  if  ever, 
grovm  in  proximity  to  other  crops, 
which  alleviates  the  Agency's  concern. 


The  Agency  will  continue  to  monitor 
this  possibility. 

G.  How  Do  These  Definitions  Apply  to 
In-Transit  Applications? 

EPA  imderstands  that  some  users  of 
methyl  bromide  may  be  testing  and/or 
using  "on-ship"  fumigation  of 
commodities  while  they  are  "in-transit." 
With  today's  final  action,  EPA  is 
interpreting  the  definition  of  quarantine 
application  to  apply  to  these  quantities 
of  methyl  bromide  used  "in-transit" 
when  the  use  is  to  meet  an  official  U.S. 
quarantine  requirement  and  is  in 
accordance  with  other  U.S.  regulations 
for  commodities  being  imported  into  the 
U.S.,  (see  discussion  in  part  VI.C.  above 
for  more  information  on  what  is 
considered  an  official  quarantine 
requirement  for  an  imported 
commodity)  or  for  commodities  moving 
from  one  location  to  another  within  the 
U.S.  However,  today's  action  does  not 
exempt  quantities  of  methyl  bromide 
used  outside  of  U.S.  jurisdiction  on  U.S. 
exported  commodities  to  meet  the 
importing  country's  official  quarantine 
requirements  whilie  the  commodities  are 
"in-transit."  Today's  action,  likewise, 
does  not  exempt  quantities  of  methyl 
bromide  used  on  U.S.  exported 
commodities  when  they  are  being 
transshipped  through  a  foreign  country 
en  route  to  the  destination  importing 
coxmtry.  Finally,  today's  action  does  not 
exempt  quantities  of  methyl  bromide 
used  to  meet  an  importing  country's 
requirements  when  a  commodity  is 
simply  being  transshipped  through  the 
U.S.  from  the  exporting  foreign  country 
en  route  to  the  importing  foreign 
country. 

It  should  be  noted  that  use  of  methyl 
bromide  after  a  shipment  leaves  the 
Unites  States  is  not  an  exempt 
preshipment  application  because  the 
application  did  not  occur  "within  21 
days  prior  to  export"  from  the  U.S., 
where  the  word  "export"  is  interpreted 
to  mean  the  departure  of  a  commodity 
from  the  Unites  States. 

VII.  What  Is  the  Process  for  Exempting 
Methyl  Bromide  for  Use  in  Quarantine 
and  Preshipment  Applications? 

With  this  action,  EPA  is  establishing 
a  process  to  exempt  methyl  bromide 
used  for  quarantine  and  preshipment 
applications  from  the  Allowance 
Program's  control  measiu-es  that  phase 
out  production  and  consumption  of 
methyl  bromide  (described  in  Part  I. 
Background  above).  Today's  action 
exempts  quantities  of  methyl  bromide 
used  for  quarantine  and  preshipment 
applications  from  the  production  and 
consumption  reduction  steps  between 
now  and  2005,  as  well  as  beyond  the 


final  phaseout  of  production  and 
consumption  under  the  Montreal 
Protocol  and  Clean  Air  Act  on  January 
1,  2005. 

EPA  is  creating  a  recordkeeping  and 
reporting  process  that  is  flexible  enough 
to  respond  to  demands  arising  when 
commodities  need  to  be  protected  from 
infestations  by  quarantine  pests  and 
when  commodities  need  to  be  treated 
immediately  prior  to  shipment  in 
accordance  with  official  requirements. 
Such  flexibility  needs  to  be  balanced 
with  the  U.S.  Govenmient's  reporting 
requirements  under  the  Montreal 
Protocol.  Today's  action  includes  a 
certification  and  reporting  procedure 
under  authority  of  the  Clean  Air  Act 
(CAA)  for  exempted  production  and 
consumption  of  methyl  bromide  for 
quarantine  and  preshipment 
applications. 

A.  What  Recordkeeping  and  Reporting 
Must  Producers  and  Importers  Perform? 

Until  the  January  1,  2005  phaseout 
date  for  mediyl  bromide,  U.S. 
companies  will  continue  to  hold 
production  and  consmnption 
allowances,  calculated  as  a  percentage 
of  their  baseline  production  and 
consumption.  After  January  1,  2005, 
there  will  not  be  production  allowances 
and  consmnption  allowances  for  methyl 
bromide.  The  relationship  between  each 
company's  baseline  production 
allowance  and  baseline  consumption 
allowances  and  the  reduction  steps  in 
these  allowances  is  in  accordance  with 
the  control  measures  under  the 
Montreal  Protocol  and  the  Clean  Air  Act 
as  described  in  part  I  of  today's  rule  and 
in  the  direct  final  rule  published  in  the 
Federal  Register  on  November  28,  2000 
(65  FR  70795). 

Because  quarantine  and  preshipment 
applications  are  exempted  from  the 
phaseout,  the  total  quantities  of  methyl 
bromide  produced  and  imported  thdt 
are  specifically  designated  for 
quarantine  and  preshipment  will  not  be 
counted  as  net  production  or  net  import 
for  the  pmposes  of  the  Allowance 
Program.  In  order  for  EPA  to  ensure  that 
qualifying  quarantine  and  preshipment 
quantities  of  methyl  bromide  are  being 
properly  exempted  from  companies' 
total  allowed  production/ import,  the 
Agency  must  have  a  record  of  those 
exempted  quantities. 

Currently,  §82.13  requires  producers 
and  importers  to  submit  quarterly 
reports  to  EPA  with  information  on  the 
gross  quantity  of  methyl  bromide 
produced  or  imported  in  that  quarter.  In 
that  same  report,  producers  and 
importers  indicate  the  quantity 
specifically  designated  for 
transformation  and  for  destruction  and, 
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thus,  exempted  from  the  reduction  steps 
and  phaseout  of  methyl  bromide.  EPA 
subtracts  these  quantities  for 
transformation  and  for  destruction  from 
the  gross  quantity  reported  to  obtain  the 
company's  net  production  or  import. 
The  interim  final  rule  required 
producers  and  importers  to  include  the 
quantities  of  methyl  bromide 
specifically  designated  for  quarantine 
and  preshipment  applications  on  these 
same  quarterly  reports.  Quantities  of 
methyl  bromide  used  for  quarantine  and 
preshipment  applications  are  also 
subtracted  from  the  gross  quantity  of 
production  or  import  because  of  their 
exempted  status  and,  thus,  are  not 
counted  against  a  company's  production 
and  consumption  allowances. 

In  addition  to  the  reporting 
requirements  outlined  above,  the 
interim  final  rule  established  the 
following  recordkeeping  requirements 
for  producers  and  importers.  Domestic 
purchasers  (distributors  or  customers) 
must  provide  producers  and  importers 
with  certifications  that  a  designated 
quantity  is  being  purchased  solely  for 
quarantine  and  preshipment 
applications  (discussion  of  requirements 
for  foreign  purchasers  appears  below  in 
part  VII.D.)  Certifications  from 
distributors  will  attest  that  the  material 
will  be  sold  only  for  quarantine  and 
preshipment  applications,  and 
certifications  from  applicators 
purchasing  directly  from  a  producer  or 
importer  will  attest  that  the  material 
will  be  used  only  for  quarantine  and 
preshipment  applications. 

While  EPA  received  no  comments  on 
the  specific  recordkeeping  and  reporting 
procedures  described  in  the  interim 
final  rule,  several  commenters 
submitted  general  feedback.  All 
comments  on  this  topic  focused  on  the 
burden  of  recordkeeping  and  reporting 
and  suggested  that  the  creation  of  a 
FIFRA  label  specific  to  quarantine  and 
preshipment  would  help  to  ease  that 
burden.  EPA  recognizes  the  potential 
utility  of  a  quarantine  and  preshipment 
specific  FIFRA  label  (see  full  discussion 
below  in  part  VILE.).  However,  until 
such  a  label  can  be  established,  EPA 
must  rely  on  another  means  of  obtaining 
the  information  it  needs  to  meet  the 
U.S.'s  reporting  obligations  under  the 
Montreal  Protocol  and  to  ensure 
domestic  compliance  with  the 
phasedown  and  phaseout  schedule  for 
production  and  import.  The 
requirements  created  by  the  interim 
final  rule  were  discussed  with  many 
industry  representatives  and  represent 
one  of  the  least  burdensome  options 
available.  Thus,  with  this  final  action 
EPA  is  continuing  the  recordkeeping 
and  reporting  requirements  for 


producers  and  importers  established  by 
the  interim  final  rule  and  described  in 
the  above  text. 

B.  Are  Methyl  Bromide  Applicators 
Required  To  Report? 

Today's  action  includes  a  certification 
requirement  for  purchases  of  methyl 
bromide  by  applicators.  Applicators 
must  submit  a  certification  to  the  seller 
of  the  methyl  bromide  when  they  want 
to  purchase  a  specific  quantity  of 
methyl  bromide  explicitly  for 
quarantine  and  preshipment 
applications.  The  applicator  will  certify 
that  the  quantity  purchased  will  be  used 
solely  for  quarantine  and  preshipment 
applications.  The  applicator  must  send 
the-certification  to  the  company  selling 
the  methyl  bromide  before  the  seller 
ships  the  cylinders  of  methyl  bromide 
(i.e.,  certification  before  shipment). 

The  applicator  can  obtain  the 
certification  form  at  EPA's  Web  site  at 
http://www.epa.gov/ozone/mbr  or  from 
their  methyl  bromide  distributor.  The 
applicator  must  check  the  box 
indicating  that  the  particular  quantity 
being  ordered  is  solely  for  quarantine 
and  preshipment  applications  as 
defined  on  the  form  (see  the  definition 
above  in  Part  VI)  and  will  neither  be 
sold  nor  used  for  any  other  purpose. 
The  applicator  must  sign  the  form 
certifying,  under  penalty  of  law,  that  the 
quantity  of  methyl  bromide  purchased 
will  be  used  solely  for  quarantine  and 
preshipment  applications  in  accordance 
with  the  definitions.  The  applicator 
must  return  the  compJeted  and  signed 
form  to  the  distributor.  The  distributor 
retains  the  certification  form  in  order  to 
compile  data  that  they  will  submit  to 
EPA  on  the  quantity  of  methyl  bromide 
sold  under  the  exemption  for  quarantine 
and  preshipment  applications.  The 
certification  form  ensures  that  quantities 
of  methyl  bromide  produced  or 
imported  under  the  exemption  for 
quarantine  and  preshipment 
applications  are  used  only  in 
accordance  with  the  strict  requirements 
of  the  exemption.  It  is  important  to  note 
that  the  applicator  will  also  be  able  to 
purchase  non-exempt  methyl  bromide 
imtil  the  phaseout  date  for  methyl 
bromide. 

For  quarantine  applications,  the 
applicator  must  collect  documentation 
citing  the  regulatory  requirement  or 
other  official  requirement  that  justifies 
the  use  of  exempted  methyl  bromide. 
Acceptable  documentation  for  a 
quarantine  application  includes  the 
forms  provided  directly  to  the 
applicator  by  cm  official  from  a  national 
plant,  animal,  environmental  protection 
or  health  authority  (e.g.  USDA/ APHIS) 
requesting  the  treatment  of  commodities 


to  control  quarantine  pests.  In  the 
absence  of  official  documentation  from 
a  plant,  animal,  environmental 
protection  or  health  authority,  the 
commodity  owner,  shipper  or  their 
agent  must  provide  a  letter  to  the  methyl 
bromide  applicator  requesting  the  use  of 
methyl  bromide  that  explicitly  cites  the 
regulation  requiring  a  quarantine 
treatment  or  quarantine  official  control. 
Likewise,  the  applicator  must  collect 
documentation  citing  the  official 
requirement  calling  for  a  preshipment 
application.  The  commodity  owner, 
shipper  or  their  agent  must  provide  a 
letter  to  the  methyl  bromide  applicator 
requesting  the  use  of  mfethyl  bromide 
that  explicitly  cites  the  official 
requirement  for  a  preshipment  * 

application.  The  letter  that  the 
commodity  owner,  shipper  or  their 
agent  presents  to  the  applicator  must 
include  the  following  statement:  "I 
certify'  knowledge  of  the  requirements 
associated  with  the  exempted   ' 
quarantine  and  preshipment 
applications  published  in  40  CFR  part 
82,  including  the  requirement  that  this 
letter  cite  the  treatments  or  official 
controls  for  quarantine  applications  or 
the  official  requirements  for 
preshipment  requirements.  "  Both  the 
commodity  owner,  shippier  or  their 
agent  and  the  applicator  must  maintain 
this  letter  for  three  years  in  accordance 
with  current  recordkeeping 
requfrements  in  40  CFR  part  82.  subpart 
A.  Neither  the  applicator  nor  the 
commodity  owner,  shipper  or  their 
agents  are  required  to  submit  the  letter 
to  EPA. 

The  requirements  established  by 
today's  final  action  exactly  match  the 
requirements  of  the  interim  final  rule. 
EPA  received  one  comment  related  to 
these  reporting  requirements.  The 
commenter  raised  the  coiicem  that 
requiring  distributors  to  send  and 
recover  Certification  Forms  prior  to 
even,'  sale  could  cause  supply  delays 
and  backlog  of  commodities  needing 
fumigation  at  ports.  EPA  does  not 
believe  that  the  above  requirements  will 
cause  such  a  backlog  if  efficiently 
managed.  While  the  above  protocol 
explicitly  requires  that  distributors  must 
receive  completed  Certification  Forms 
prior  to  distributing  the  order  of  methyl 
bromide,  there  is  flexibility  regarding 
when  distributors  must  provide  the 
blank  forms  to  their  customers.  In  fact, 
a  distributor  may  send  a  blank 
Certification  Form  to  every  applicator 
with  instructions  to  make  many  copies 
of  the  blank  form,  so  each  applicator  is 
ready  to  place  immediate,  "rush"  orders 
for  methyl  bromide  for  quarantine  and 
preshipment  applications.  However,  in 
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situations  when  an  applicator  needs  to 
have  methyl  bromide  on-hand  to 
fumigate  a  shipment  hours  after  it 
arrives,  EPA  understands  applicators 
strive  to  anticipate  these  busy  seasons 
and  accordingly  place  large  orders  well 
in  advance.  Under  today's  exemption, 
when  an  applicator  places  a  large  order 
in  anticipation  of  future  needs  for 
methyl  bromide  for  quarantine  and 
preshipment  applications,  the 
applicator  can  and  must  submit  the 
Certification  Form  for  the  quantity  that 
will  be  stored  to  be  used  solely  for 
quarantine  and  preshipment 
applications  in  the  futiu'e. 

C.  Are  Distributors  Required  To  Report? 

With  today's  action,  EPA  is  requiring 
that  a  person  who  distributes  methyl 
bromide  to  applicators  (the  distributor) 
compile  all  the  information  from 
applicator  certifications  (as  described  in 
part  VII.B  above)  on  a  quarterly  basis 
and  submit  the  summary  data  to  EPA. 
In  administering  other  parts  of  the 
stratospheric  ozone  protection  program 
over  the  past  decade,  regulated 
companies  have  often  expressed  an 
appreciation  for  the  submission  of 
smaller,  quarterly  reports,  rather  than 
one  large,  end-of-year  report.  EPA  also 
believes  that  regular,  quarterly  tracking 
by  distributors  will  increase  the 
accuracy  of  reporting.  Since  EPA 
received  no  comments  objecting  to  the 
submission  of  quarterly  reports,  we  are 
requiring  distrihutors  to  submit 
quarterly  reports  that  summarize  the 
total  quantity  of  methyl  bronride  sold 
over  a  quarter  to  applicators  who 
submitted  certifications  described  in 
part  VII.B  above. 

The  collection  of  information  on  the 
quantity  of  methyl  bromide  sold  and 
certified  for  quarantine  and 
preshipment  applications  is  needed  so 
that  the  U.S.  can  respond  to  a  recent 
amendment  to  the  Protocol.  The 
amendment,  to  which  the  Parties  agreed 
at  their  Eleventh  Meeting  in  Beijing  in 
1999,  adds  a  provision  to  Article  7 
(Reporting  of  Data),  requiring  Parties  to 
submit  information  on  the  amounts  of 
methyl  bromide  used  for  quarantine  and 
preshipment  applications.  Reporting  by 
the  distributors  will  allow  a  comparison 
between  the  quantities  of  methyl 
bromide  sold  and  certified  for 
quarantine  and  preshipment 
applications  with  the  amount  of  methyl 
bromide  produced  and  imported  for 
quarantine  and  preshipment 
applications,  as  reported  in  the 
producers'/importers'  report  as 
described  in  part  VII.A  above. 


D.  What  About  Methyl  Bromide 
Exported  for  Quarantine  and 
Preshipment  Applications? 

With  today's  action,  producers  and 
others  that  export  methyl  bromide  must 
report  the  total  quantity  of  methyl 
bromide  explicitly  exported  to 
individual  foreign  countries  for 
quarantine  and  preshipment 
applications  on  a  quarterly  basis.  Under 
§  82.13,  producers  and  exporters  already 
distinguish  other  exempted  quantities  of 
methyl  bromide  explicitly  exported  for 
transformation  or  destruction.  For  each 
export  of  methyl  bromide  for  quarantine 
and  preshipment  applications,  as  for 
exports  for  transformation  or 
destruction,  the  exporter  must  obtain  a 
certification  bom  the  foreign  person 
(entity)  importing  the  methyl  bromide 
stating  that  the  material  will  be  used 
only  for  quarantine  and  preshipment 
applications.  These  certifications  must 
be  submitted  with  the  quarterly  reports. 
These  certifications  will  then  be  shared 
with  the  appropriate  foreign  government 
officials  in  the  importing  country  and 
the  compiled  data  will  be  shared  with 
UNEP  advisory  bodies  to  the  Protocol. 
Certifications  must  accompany  the 
reporting  on  quantities  exported  for 
quarantine  and  preshipment 
applications  because  of  a  concern  that 
the  U.S.,  as  one  of  the  largest  worldwide 
producers  of  methyl  bromide,  could 
potentially  contribute  to  the  creation  of 
a  loophole  for  non-exempt  uses  of 
methyl  bromide  around  the  globe.  EPA 
feels  it  will  be  important  to  closely 
monitor  and  track  production  of  methyl 
bromide  that  is  exported  for  quarantine 
and  preshipment  applications  because 
these  uses  are  exempt  from  Protocol 
control  measures. 

The  above  requirements  are  consistent 
with  those  created  by  the  interim  final 
rule.  EPA  received  no  comments  related 
to  this  issue. 

E.  Will  There  Be  a  FIFRA  Pesticide  Label 
Change? 

The  interim  final  rule  introduced  the 
possibility  of  EPA's  Office  of  Pesticide 
Programs  developing,  under  the 
authority  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
a  unique  label  for  methyl  bromide 
specifically  designated  for  quarantine 
and  preshipment  use.  The  Agency 
received  five  comments  in  support  of 
such  an  action.  Commenters  advocated 
that  EPA  replace  the  record  keeping  and 
reporting  requirements  established  by 
the  interim  rule  (and  continued  with 
today's  action)  with  such  a  label  in 
order  to  reduce  the  burden  on  users 
associated  with  the  Quarantine  and 
Preshipment  Exemption. 


EPA  recognizes  the  potential  burden 
reduction  that  creating  a  new  QPS- 
specific  FIFRA  label  could  offer, 
however,  the  Agency  also  remains 
cognizant  of  the  need  to  retain  access  to 
the  information  it  needs  to  meet  the  U.S. 
government's  own  international 
reporting  requirements  as  established  by 
the  Montreal  Protocol.  Thus,  after  the 
Office  of  Pesticide  Programs  finishes  the 
process  of  making  changes  that  create  a 
new  QPS-specific  FIFRA  label  for 
methyl  bromide,  the  Office  of  Air  and 
Radiation  will  consider  ways  to  simplify 
today's  recordkeeping  and  reporting 
requirements  but  likely  retain  some  of 
these  requirements  to  ensvu-e  the 
acciuate  submission  of  data  in 
accordance  with  U.S.  obligations  under 
the  Montreal  Protocol. 

A  registration/label  change  would 
designate  individual  cylinders  of  methyl 
bromide  specifically  for  quarantine  and 
preshipment  applications  and  it  would 
be  illegal  to  use  the  material  in  these 
cylinders  for  other  uses.  Under  an 
approved  registration/label  change  there 
would  be  unique  registration  numbers 
for  the  new  labels  that  would 
accompany  each  cylinder  through  the 
chain  of  commerce  fi-om  producers  or 
importers  to  the  end-user  (the 
applicator).  As  currently  required  under 
FIFRA,  establishments  would  report 
total  quantities  of  methyl  bromide  under 
this  new  quarantine  and  preshipment 
registration/ label  to  EPA's  Office  of 
Pesticide  Programs  on  an  annual  basis. 
Following  a  change  in  the  FIFRA 
authorized  registration/label,  it  would 
be  possible  for  the  Agency  to  reconcile 
the  total  quantity  of  methyl  bromide 
certified  to  be  solely  for  quarantine  and 
preshipment  applications  under 
procedures  described  in  parts  VII.B  and 
VII. C  above,  the  total  quantity  of  methyl 
bromide  produced  or  imported  for 
quarantine  and  preshipment 
applications  imder  today's  part  VII.A 
above,  and  the  annual  FIFRA 
establishment  reports  on  methyl 
bromide,  which  reference  specific 
products  by  registration  number. 

EPA's  Office  of  Pesticide  Programs  is 
continuing  to- work  with  the  Methyl 
Bromide  Industry  Panel  to  develop  a 
registration  and  label  change  for  methyl 
bromide  products.  EPA  reserves  the 
ability  to  reevaluate  the  record  keeping 
and  reporting  requirements  established 
in  today's  action  if  and  when  such  a 
label  is  created. 

Vni.  What  Were  Other  Considerations 
and  Situations  on  Which  EPA  Sought  or 
Received  Comment? 

In  the  interim  final  rule,  EPA  sought 
comment  on  a  number  of  possible 
variations  on  the  exemption  that  were 
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not  incorporated  into  the  interim  rule  as 
it  was  published.  The  Agency  received 
ponunent  on  some  of  these  items,  as 
well  as  on  other  topics  for  which 
comment  was  not  expressly  sought. 

EPA  recognizes  that  additional 
questions  may  arise  regarding  aspects  of 
today's  final  action.  If  a  person  has  a 
question  about  whether  a  certain  aspect 
of  today's  final  action  applies  to  their 
situation,  EPA  is  encouraging  the 
submissions  of  written  questions 
accompanied  by  a  detailed  description 
of  how  methyl  bromide  relates  to  the 
person's  particular  enterprise.  The 
Agency  will  consider  questions  about 
whether  aspects  of  today's  final  action 
apply  in  the  context  of  EPA's  regular 
process  for  issuing  written 
determinations. 

A.  Methyl  Bromide  Is  the  Only  Feasible 
Treatment  Option 

EPA  received  31  comments  in 
response  to  the  interim  final  rule  that 
addressed  the  lack  of  feasible 
alternatives  available  for  specific  uses  of 
methyl  bromide  and  the  economic 
impact  of  the  phaseout  on  sectors  of  the 
agricultvual  industry.  In  response  to 
such  comments,  EPA  notes  that  there  is 
no  "critical  need"  requirement 
associated  with  the  Quarantine  and 
Preshipment  Exemption  at  this  juncture. 
The  exemption  applies  only  to  uses  of 
methyl  bromide  that  qualify  as  a 
quarantine  or  preshipment  application, 
as  defined  by  this  final  action, 
regardless  of  the  availability  of 
alternatives. 

The  Montreal  Protocol  and  the  CAA 
created  two  distinct  exemptions  to  the 
methyl  bromide  phaseout:  (1)  The 
Quarantine  and  Preshipment 
Exemption,  and  (2)  the  Critical  Use 
Exemption.  The  Critical  Use  Exemption 
was  created  by  the  Parties  to  the 
Protocol  to  address  the  possibility  that 
substitutes  and  alternatives  may  not  be 
available  for  all  methyl  bromide  uses  by 
the  January  1 ,  2005  phaseout  date.  The 
term  "critical  use"  is  defined,  in  part,  by 
the  lack  of  technically  or  economically 
feasible  alternatives.  For  more 
information  about  the  Critical  Use 
Exemption  please  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section  or  visit 
h  ttp  -.11  www.  epa  .gov/ozone/mbr/ 
cueqa.html. 

B.  Has  the  Agency  Considered 
Definitions  Under  the  International' 
plant  Protection  Convention  (IPPC)? 

Under  the  International  Standards  for 
hytosanitary  Measures  (ISPMs) 
idopted  by  members  of  the  International 
'lant  Protection  Convention  (IPPC)  on 
April  22,  2001,  the  definition  of  "official 


control"  is  different  than  the  definition 
that  was  agreed  to  by  the  Parties  to  the 
Montreal  Protocol  and  adopted  by  EPA 
in  the  interim  final  rule.  The  IPPC 
definition  of  the  phrase  "official 
control"  is,  "the  active  enforcement  of 
mandatory  phytosanitary  regulations 
and  the  applications  of  mandatory 
phytosanitary  procedures  with  the 
objective  of  eradication  or  containment 
of  quarantine  pests  or  the  management 
of  regulated  non-quarantine  pests."  The 
IPPC  glossary  of  phytosanitary  terms 
defines  "official"  as  "established, 
authorized  or  performed  by  a  National 
plant  protection  Organization  (NPPO)." 
In  the  United  States,  the  NPPO  is  the 
USDAAnimal  and  Plant  Health 
Inspection  Service  (APHIS),  Plant 
Protection  and  Quarantine  (PPQ) 
Program. 

Further,  under  the  ISPMs  adopted  by 
the  IPPC,  the  phrase  "regulated  non- 
quarantine  pests"  is  defined  as,  "a  non- 
quarantine  pest  whose  presence  in 
plants  for  planting  affects  the  intended 
use  of  those  plants  with  an 
economically  unacceptable  impact  and 
which  is  therefore  regulated  within  the 
territory  of  the  importing  contacting 
party." 

EPA  sought  comment  in  the  interim 
final  rule  on  this  IPPC  definition  of  • 
"official  control"  and  received  3 
conunents.  All  commenters  stated  that 
EPA  ought  to  adopt  the  IPPC  definition 
because  it  is  broader  than  that  adopted 
in  the  interim  final  rule. 

In  this  final  action,  EPA  is  adopting 
the  definition  of  "official  control"  found 
in  the  interim  final  rule  and  agreed 
upon  by  the  Parties  to  the  Montreal 
Protocol.  The  IPPC  definition  is  broader, 
insofar  as  includes  within  its  scope  not 
only  regulated  quarantine  pests  but  also 
regulated  "non-quarantine  pests",  an 
addition  not  found  in  EPA's  definition. 
However,  IPPC  defines  the  phrase  "non- 
quarantine  pests"  as  being  applicable 
only  to  "plants  for  planting".  [With  this 
final  action,  EPA  explicitly  applies  the 
quarantine  exemption  to  use  of  methyl 
bromide  for  growing  propagative 
material  if  it  is  being  used  to  meet 
official  quarantine  requirements  of  the 
destination  to  which  the  propagative 
materials  are  being  transported. 
However,  the  IPPC's  definition  is  much 
narrower  than  the  Protocol's,  because 
the  word  "official"  under  the  IPPC  is 
limited  only  to  national  plant  protection 
organization,  and  the  Protocol's 
quarantine  definition  refers  to  "plant, 
animal  or  environmental  protection  or 
health  authority"  and  the  preshipment 
definition  refers  to  "national  plant, 
animal,  envirorunental,  health  or  stored 
product  authority". 


Additionally,  in  1998,  the  TEAP 
explicitly  laid  out  the  differences 
between  the  IPPC's  and  the  Montreal 
Protocol's  definitions  of  "official 
control"  for  consideration  by  the 
Parties.  The  Parties  rejected  making  any 
changes  to  the  Protocol's  definition  of 
"official  control"  even  when  presented 
with  the  IPPC  language  (See  discussion 
in  section  FV  above).  The  Agency  is 
acting  in  conformity  with  customary 
international  law  by  adhering  to  the 
decision  of  the  Parties  on  this  matter. 

C.  What  Action  Is  the  Agency  Taking 
Regarding  Prophylactic  Fumigation  of 
U.S.  Exports  When  the  Fumigation  Is 
Not  Mandated  by  Import  Regulations? 

U.S.  businesses  sometimes  use  methyl 
bromide  against  non-quarantine  pests 
for  a  commodity  that  is  being  exported 
because  it  is  known  that  the  importing 
country  will  treat  with  methyl  bromide 
at  the  port  of  entry  if  the  detected  level 
of  these  non-quarantine  pests  during 
port-of-entry  inspection  exceeds  that 
country's  standards.  Some  U.S. 
exporters  give  their  commodities  a 
prophylactic  treatment  in  the  U.S.  to 
prevent  a  much  more  damaging 
treatment  in  the  receiving  country  that 
could  occur  if  non-quarantine  pests 
were  found,  possibly  reducing  the 
quality  of  the  commodity.  In  cases 
where  an  official  foreign  Party 
requirement  is  specific  to  quarantine 
pests,  or  there  is  a  general  performance- 
based  quarantine  requirement,  the  use 
of  methyl  bromide  under  the  exemption 
for  quarantine  applications  would  be 
appropriate.  In  addition,  fumigation 
with  methyl  bromide  to  meet  U.S. 
goveriunent  or  foreign  non-quarantine 
requirements  21  days  prior  to  export  of 
the  commodity  would  also  be  exempt 
imder  the  definition  of  preshipment 
applications.  The  Agency  reminds 
methyl  bromide  users  that  non- 
exempted  quantities  will  be  available 
until  the  January  1 .  2005  ph^eout  date 
and  that  the  Critical  Use  Exemption  will 
become  available  after  the  phaseout  (see 
section  VILA,  above). 

D.  What  Action  is  the  Agency  Taking 
Regarding  the  Exclusion  of  Specific 
Quarantine  and  Preshipment 
Applications  From  the  Exemption  at 
Some  Future  Time? 

The  Parties  to  the  Protocol  in  Decision 
XI/13  request  Parties  to  "review  their 
national  plant,  animal,  environmental, 
health  an  stored  product  regulations 
with  a  view  to  removing  the 
requirement  for  the  use  of  methyl 
bromide  for  quarantine  and 
preshipment  where  technically  and 
economically  feasible  alternatives 
exist."  The  reason  for  a  review  process 
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would  be  to  limit  the  production  and 
import  of  methyl  bromide  to  only  those 
cases  where  no  other  "technologically 
and  economically  feasible  alternatives 
exist."  Through  time,  it  is  likely  that  the 
use  of  methyl  bromide  will  be  less  and 
less  necessary  for  quarantine  and 
preshipment  applications.  When 
technically  and  economically  feasible 
alternatives  to  methyl  bromide  are 
available,  a  process  will  be  devised  that 
will  allow  the  U.S.  to  limit  the  use  of 
this  ozone-depleting  substance  while 
taking  into  account  the  need  to  protect 
international  trade.  In  the  years  beyond 
the  methyl  bromide  production  and 
consumption  phaseout,  there  will 
continue  to  be  an  exemption  for 
quarantine  and  preshipment 
applications  but  there  may  no  longer  be 
price  pressures  for  moving  away  from 
these  quarantine  and  preshipment 
applications  of  methyl  bromide. 
Therefore,  the  Parties  to  the  Protocol 
emphasize  the  importance  of  reviewing 
quarantine  and  preshipment 
applications  and  identifying  when 
technically  and  economically  feasible 
alternatives  exist,  and  removing  these 
applications  from  the  exemption. 
EPA  offered  several  options  for 
implementing  such  a  review  process  in 
the  interim  final  rule.  The  Agency 
received  5  conunents  related  to  this 
issue.  All  commenters  asserted  that  the 
option  to  eliminate  the  Quarantine  and 
Preshipment  Exemption  after  the 
phaseout  and  ask  users  to  apply  for 
critical-use  exemptions  where  no 
technically  or  economically  feasible 
alternatives  exist  offered  by  EPA  in  the 
interim  final  rule  was  contrary  to  the 
provisions  of  the  Montreal  Protocol  and 
could  not  be  pursued  without  an 
amendment  to  the  agreement.  Given  the 
request  by  the  Parties  for  a  future 
contraction  of  the  Quarantine  and 
Preshipment  Exemption,  EPA  does  not 
agree  that  the  Protocol  prohibits  such  a 
course  of  action.  However,  the  Agency 
agrees  that  this  option  may  impose  the 
biu'den  of  completing  a  Critical  Use 
Exemption  Application  on  users  where 
it  may  not  be  necessary.  Thus,  with  this 
action,  EPA  sets  forth  its  intent  to  meet 
the  Parties'  request  for  a  domestic 
review  process  for  quarantine  and 
preshipment  applications  of  methyl 
bromide  by  establishing  a  procedure  for 
excluding  specific  quarantine  and 
preshipment  applications  from  the 
exemption  when  EPA  determines  by 
notice  and  comment  rulemaking  that 
alternatives  are  in  significant 
international  use  for  the  specific 
applications.  In  undertaking  the  process 
of  notice  and  comment  rulemaking,  EPA 
will  consuh  with  USDA/ APHIS 


regarding  alternatives  that  are 
efficacious  for  quarantine  and 
preshipment  and  are  in  significant 
international  use  for  specific  quarantine 
and  preshipment  applications.  Such  a 
notice  and  comment  rulemaking  process 
will  allow  U.S.  users  of  methyl  bromide 
for  quarantine  and  preshipment 
applications  to  make  the  case  that 
although  alternative(s)  are  in  significant 
international  use,  the  specific 
circumstances  of  their  U.S.  applications 
are  unique  (e.g.,  the  alternatives  are  not 
feasible  or  commercially  available  in  the 
U.S.)  and  continue  to  warrfmt  the  use  of 
methyl  bromide. 

EPA  considered  relying  on  market 
prices  to  guide  methyl  bromide  use  as 
an  alternative  to  the  formal  review 
process  described  above.  However,  the 
Agency  was  unable  to  gather  adequate 
information  to  determine  whether  the 
price  of  methyl  bromide  would  be 
sufficiently  likely  to  provide  an 
incentive  for  the  development  and  use 
of  alternatives.  Without  adequate 
economic  analysis,  the  Agency  is  unable 
to  rely  on  market  forces  to  meet  the 
U.S.'s  international  commitment. 

IX.  What  Are  the  Steps  To  Conform  the 
U.S.  Methyl  Bromide  Phaseout 
Schedule  and  Exemptions  to  the 
Montreal  Protocol  and  Amended  Clean 
Air  Act? 

Diu-ing  stakeholder  meetings,  and  in 
the  proposed  and  final  rules  that 
established  the  25  percent  reduction  in 
methyl  bromide  baseline  allowances 
beginning  in  1999  (64  FR  9290.  64  FR 
29240),  EPA  described  its  intention  to 
follow  with  separate  rulemakings  that 
would  include  the  additional  phaseout 
steps  for  methyl  bromide  and  establish 
additional  exemptions  in  accordance 
with  the  Protocol  and  the  CAA.  The  rule 
establishing  the  remaining  reduction 
and  phaseout  schedule  for  methyl 
bromide  was  published  November  28, 
2000  (65  FR  70795).  The  reduction  and 
phaseout  schedule  is  listed  above  at  the 
end  of  part  I. 

After  the  phaseout  on  January  1,  2005, 
critical-use  exemptions  are  permitted 
under  the  Montreal  Protocol  and  the 
Clean  Air  Act  when  nominated  by  the 
United  States  and  approved  by  the 
Parties.  In  addition,  an  emergency  use 
exemption  of  no  more  than  20  metric 
tonnes  is  available  after  the  phaseout  on 
January  1,  2005.  In  2001,  EPA  initiated 
stakeholder  meetings  to  develop  a 
process  for  an  emergency  use  exemption 
and  for  critical  use  exemptions,  which 
is  designed  to  ensure  that  the  U.S.  meets 
its  obligations  under  the  Montreal 
Protocol  consistent  with  statutory 
requirements  in  the  Clean  Air  Act.  On 
May  10,  2002  EPA  published  a  Federal 


Register  document  (67  FR  31798)  asking 
for  people  to  submit  Critical  Use 
Exemption  Applications.  At  this  time  no 
fined  decision  has  been  published 
regarding  what  uses  will  be  exempted  as 
"critical."  Sometime  in  advance  of 
2005,  tPA  will  establish  a  process  for  an 
emergency  use  exemption  through 
notice  and  comment  rulemaking. 

X.  Administrative  Requirements 

A.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  goveriunents,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
the  applicable  law.  Moreover,  section 
205  allows  EPA  to  adopt  £m  alternative 
other  than  the  least  costly,  most  cost- 
effective  of  least  burdensome 
alternatives  if  the  Administrator  ^ 

publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
goveriunents,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
goveriunent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  goveriunents 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on-  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule  ^ 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
rule  imposes  no  enforceable  duty  on  any 
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State,  local,  or  tribal  government.  The 
recordkeeping  and  reporting 
requirements  are  the  only  mandates    - 
imposed  on  those  members  of  the 
private  sector  that  choose  to  take 
advantage  of  the  exemption  to  the 
methyl  bromide  phaseout  established  by 
this  rulemaking,  which  EPA  calculated 
to  be  under  $100  million  per  year.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  EPA  has  also  determined 
that  this  rule  contains  no  requirements 


that  might  significantly  or  uniquely 
affect  small  governments.  Thus,  today's 
rule  is  not  subject  to  the  requirements 
oPsection  203  of  the  UMRA. 

B.  Regulatory  Flexibility  Analysis 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rtile  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  assessing  the  impacts  of  today's  rule 


on  small  entities,  small  entity  is  defined 
as:  (1)  A  small  business  that  is  identified 
by  the  North  American  Industry 
Classification  System  code  (NAICS)  in 
the  Table  below;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 


Type  of  enterprise 


Pesticide  and  Other  Agricultural  Chemical  Manufacturing 

Support  AAivities  for  Agriculture  and  Forestry 

Extemiinating  and  Pest  Control  Services 


NAICS  Code 


32532' 
115 
56171 


Size  standard 
(numt)er  of 
ennployees) 


500 


Size  standard 

(millions  of 

dollars) 


$6.0 
$6.0 


After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  have 
determined  that  although  some  small 
percentage  of  distributors  may  be  small 
entities  and  memy  of  the  applicators  are 
too,  that  all  entities  regulated  by  today's 
action  receive  a  benefit  through  the 
exemption,  which  allows  them  to 
continue  to  obtain  quantities  of  methyl 
bromide  outside  of  the  reduction 
schedule  and  phaseout  controls.  We 
estimate  that  these  benefits  are  equal  to 
approjcimately  7  to  10%  of  the  U.S. 
baseline  of  methyl  bromide,  annually,  or 
about  1,787  to  2,552  metric  tonnes, 
which  at  current  prices  for  methyl 
bromide  of  approximately  $3.00/pound 
would  be  equal  to  an  estimated  annual 
benefit  of  $12  to  $17  million.  The  costs 
of  this  exemption  arise  from  the  limited 
recordkeeping  and  reporting 
requirements  which  are  estimated  to  be 
less  than  $53  thousand  per  year  for  the 
entire  industry  that  uses  methyl 
bromide  for  quarantine  and  ■ 
preshipment  applications. 

Although  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities. 
EPA  held  several  stakeholder  meetings 
to  explore  options  for  establishing  a 
reasonable  record  keeping  and  reporting 
system  that  would  allow  the  Agency  to 
monitor  and  collect  information  for  the 
U.S.  reporting  obligations  to  the 
Montreal  Protocol.  One  option 
considered  would  have  asked  for 
certifications  from  applicators  to  be 
submitted  to  producers  or  importers 


prior  to  exempted  production  or  import. 
This  and  other  options  were  not  only 
administratively  too  burdensome,  but 
would  also  be  too  disruptive  of  normal 
commerce.  In  today's  action,  for  each 
level  in  the  methyl  bromide  market 
chain,  the  Agency  chose  the  Ipast 
burdensome  method  for  collecting  the 
minimum  amount  of  information  that 
would  allow  the  U.S.  to  accurately 
fulfill  its  Protocol  reporting 
requirements. 

C.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51735  (October  4, 1993)),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  affect  in 
a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  EPA  has 


submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
on  the  original  rule  submitted  to  them 
will  be  documented  in  the  public 
record. 

D.  Applicability  of  Executive  Order 
13045  (Children's  Health  Protection) 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  "  (62  FR  19885 
(April  23,  1997))  applies  to  any  rule 
that:  (1)  Is  determined  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

EPA  interprets  Executive  Order  1 3045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  requirexl 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  implements  a 
specific  exemption  set  forth  by  Congress 
in  section  604(d)(5)  of  the  Clean  Air  Act. 

E.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  for  three  years  under  the 
provisions  of  the  Paperwork  Reduction 
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Act,  44  U.S.C.  3501  et  seq.  The  OMB 
control  number  is  2060-0170. 

In  relation  to  the  expected  benefits  of 
today's  exemption  from  the  phaseout 
schedule  for  methyl  bromide,  this  action 
is  maintaining  the  additional  reporting 
and  record  keeping  requirements 
required  in  the  interim  final  rule.  This 
action  requires  reporting  by  distributors 
of  methyl  bromide  regarding  the  total 
quantity  sold  that  is  certified  to  be 
solely  for  quarantine  and  preshipment 
applications.  This  action  also  requires 
applicators  of  methyl  bromide  to  certify 
that  specified  quantities  purchased  will 
be  used  solely  for  quarantine  and 
preshipment  applications.  Producers 
and  importers  of  methyl  bromide  must 
include  additional  information  in 
existing  quarterly  reports.  As  in  the 
interim  final  rule,  producers  that  export 
and  third-party  exporters  must  submit 
additional  information  regarding 
quantities  of  methyl  bromide  exported 
for  quarantine  and  preshipment 
applications.  Today's  action  also 
maintains  the  record  keeping 
requirements  of  the  interim  final  rule 
associated  with  the  reporting  listed 
above  and  for  commodity  owners  or 
shippers  who  must  formally  request 
methyl  bromide  use  citing  the  official 
control  or  official  requirement  for  the 
quarantine  and  preshipment 
application. 

EPA  is  making  the  reporting  forms 
associated  with  this  rule  available 
electronically  ..as  a  first  step.  In 
addition,  EPA  is  working  to  make  it 
possible  for  people  to  complete  the 
forms  electronically  with  special 
guidance  on  a  "file  naming  protocol." 
EPA  wants  to  create  this  "file  naming 
protocol"  so  forms  completed 
electronically  by  producers  and 
importers  can  be  saved  with  similar 
nomenclature  for  transmission  to  EPA 
by  email.  For  example,  the  company. 
Acme  Ltd.,  might  complete  the  third- 
quarter  importer's  report  electronically 
and  save  the  document  with  the  name 
3Q_ImpR  Acme  and  send  it,  by  email, 
to  EPA.  The  Agency  believes  guidance 
on  a  "file  naming  protocol"  will  ease 
the  process  for  electronically  filing, 
searching  and  identifying  forms  for  both 
the  Agency  and  companies,  and  be 
especially  helpful  if  a  question  arises 


about  information  in  a  specific  form. 
EPA  will  strive  to  have  forms  available 
that  can  be  completed  electronically  by 
the  regulatory  deadline  for  submission 
of  the  first-quarter  reports  (30  days  after 
the  end  of  the  quarter  in  2003),  and  will 
make  every  effort  to  have  them  available 
no  later  than  for  submission  of  second- 
quarter  reports.  Concurrent  with  the 
process  for  making  it  possible  to 
electronically  complete  forms  for 
submission  by  email,  EPA  is  pursuing 
technical  and  logistical  questions  about 
creating  a  secure  Web-based  system  for 
direct  electronic  reporting  of  data.  If 
EPA  deems  that  it  is  feasible  and 
efficient  to  create  a  secure  Web-based 
database  for  direct  electronic  reporting, 
then  EPA  will  work  to  bring  such  a 
system  online  by  2004. 

The  information  collection  under  this 
action  is  designed  to  implement  the 
exemption  in  paragraph  6  under  article 
2H  of  the  Montreal  Protocol  for 
quantities  of  methyl  bromide  used  for 
quarantine  and  preshipment 
applications  as  well  as  the  exemption 
under  604(d)(5)  of  the  CAA.  The 
information  collection  under  this  rule  is 
authorized  under  section  603(b)  and 
603(d)  of  the  CAA.  This  information 
collection  is  conducted  to  meet  U.S. 
obligations  under  Article  7,  Reporting 
Requirements,  of  the  Montreal  Protocol 
on  Substances  that  Deplete  the  Ozone 
Layer  (Protocol);  and  to  carry  out  the 
requirements  of  Title  VI  of  the  CAA, 
including  sections  603  and  614.  The 
reporting  requirements  included  in  this 
rule  are  intended  to:  (1)  Allow 
exempted  production  and  import  for  a 
specific  exemption  and  the  consequent 
tracking  of  that  production  and  import; 
(2)  respond  to  industry  comments  on 
the  functioning  of  the  program  to 
streamline  reporting  and  eliminate 
administrative  inefficiencies;  (3)  satisfy 
U.S.  obligations  under  the  international 
treaty.  The  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer  (Protocol),  to  report  data  under 
Article  7;  (4)  fulfill  statutory  obligations 
under  Section  603(b)  of  Title  VI  of  the 
Clean  Air  Act  Amendments  of  1990  for 
reporting  and  monitoring;  and  (5) 
provide  information  to  report  to 
Congress  on  the  production,  use  and 


consumption  of  class  I  controlled 
substances  as  statutorily  required  in 
section  603(d)  of  Title  VI  of  the  CAA. 

EPA  informs  respondents  that  they 
may  assert  claims  of  business 
confidentiality  for  any  of  the 
information  they  submit.  Information 
claimed  confidential  will  be  treated  in 
accordance  with  the  procedures  for 
handling  information  claimed  as 
confidential  under  40  CFR  peul  2, 
Subpart  B,  and  will  be  disclosed  only  to 
the  extent,  and  by  means  of  the 
procediu^s,  set  forth  in  that  subpart.  If 
no  claim  of  confidentiality  is  asserted 
when  EPA  receives  the  information  it 
may  be  made  available  to  the  public 
without  further  notice  to  the 
respondents  (40  CFR  2.203). 

The  information  collection 
requirements  for  this  action  have  an 
estimated  reporting  burden  averaging 
1.38  hours  per  response.  This  estimate 
includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed  and  completing  the 
collection  of  information.  The  estimate 
includes  the  time  needed  to  comply 
with  EPA's  reporting  requirements,  as 
well  as  that  used  for  the  completion  of 
reports. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 


Collection  activity 


No.  of 
respondents 


Responses/ 
respondent 


Total 
responses 


Hours  per 
response 


Total  hours 


Producers  &  Importers  Report 

Exporters  Report 

Applicator  Certification  .f. 

Distributor  Report 

Commodity  Owner,  Shipper  or  Agent  Record  keeping 

Total  burden  hrs  


4 

2 

15 

500 


4 
4 
6 
4 
10 


16 

8 

90 

60 

500 


1 
8 
05 
4 
1 


16 

64 

45 

240 

500 
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F.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
.  "Federalism"  (64  FR  43255,  August  10, . 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
.     power  and  responsibilities  among  the 
'l'  varhras  levels  of  government." 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
■^       relationship  between  the  national  ^ 

governmental  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule  does 
not  in  any  way  restrict  States  from 
continuing  to  operate  their  plant, 
animal, environmental,  health  or  stored 
product  protection  programs  associated 
with  quarantine  and  preshipment 
applications.  Thus,  Executive  Order 
13132  does  not  apply  to  this  rule. 

G.  Executive  Order  13175  (Consultation 
and  Coordination  With  Indian  Tribal 
Governments) 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249  (November  9,  2000)),  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  There  is  no 
enforceable  mandate  imposed  on  tribal 
governments  within  this  regulation. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

H.  The  National  Technology  Transfer 
and  Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntar>'  consensus 
standards  are  technical  standards  (e.g. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 


by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
rulemaking  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Executive  Order  1321 1  (Energy 
Effects) 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Further,  we  have  concluded  that  this 
rule  is  not  likely  to  have  any  adverse 
energy  effects. 

XI.  Congressional  Review 

A.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  e(  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  that  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  thie  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  major  rule  as  defined 
by  5  U.S.C  804(2).  This  rule  will  be 
effective  January  1,  2003. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Chemicals, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements.  ' 

Dated:  December  23.  2002. 
Christine  Todd  Whitman, 
Administrator. 

For  reasons  set  out  in  the  preamble, 
title  40  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1 .  The  authority  citation  for  subpart 
82  continues  to  read  as  follows: 


Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

Subpart  A — Production  and 
Consumption  Controls 

2.  Section  82.3  is  amended  by  adding 
new  definitions  in  alphabetical  order  for 
the  terms,  "Applicator,"  "Commodity 
Owner,  Shipper  or  their  Agent," 
"Distributor  of  methyl  bromide," 
"Preshipment  applications,"  and 
"Quarantine  applications." 

§82.3    Definitions. 
As  used  in  this  subpart,  the  term: 
Applicator  means  the  person  who 

applies -methyl  bromide. 

***** 

Commodity  Owner,  Shipper  or  their 
Agent  means  the  person  requesting  that 
an  applicator  use  methyl  bromide  for 
quarantine  or  preshipment  applications. 

***** 

Distributor  of  methyl  bromide  means 
the  person  directly  selling  a  class  I. 
Group  VI  controlled  substance  to  an 
applicator. 

*         *        *       '  *        * 

Preshipment  applications,  with 
respect  to  class  I,  Group  VI  controlled 
substances,  are  those  non-quarantine 
applications  applied  within  21  days 
prior  to  export  to  meet  the  bfficiar"^^; 
requirements  of  the  importing  country 
or  existing  official  requirements  of  the 
exporting  country.  Official  requirements 
are  those  which  are  performed  by,  or 
authorized  by.  a  national  plant,  animal, 
environmental,  health  or  stored  product 
authority. 
***** 

Quarantine  applications,  with  respect 
to  class  I,  Group  VI  controlled 
substances,  are  treatments  to  prevent  the 
introduction,  establishment  and/or 
spread  of  quarantine  pests  (including 
diseases),  or  to  ensure  their  official 
control,  where:  (1)  Official  control  is 
that  performed  by.  or  authorized  by.  a 
national  (including  state,  tribal  or  local) 
plant,  animal  or  environmental 
protection  or  health  authority:  (2) 
quarantine  pests  are  pests  of  potential 
importance  to  the  area.s  endangered 
thereby  and  not  yet  present  there,  or 
present  but  not  widely  distributed  and 
being  officially  controlled.  This 
definition  excludes  treatments  of 
commodities  not  entering  or  leaving  the 
United  States  or  any  State  (or  political 
subdivision  thereof). 
***** 

3.  Section  82'.4  is  amended  by 
redesignating  paragraphs  (a)  as  (a)(1) 
and  republishing  the  text,  adding  (a)(2), 
redesignating  paragraphs  (c)  as  (c)(1) 
and  republishing  the  text,  adding  (c)(2). 


252 


Federal  Register/ Vol.  68.  No.  1 /Thursday.  January  2,  2003 /Rules  and  Regulations 


redesignating  (k)  as  (k)(l)  and 
republishing  the  text,  and  adding  {k)(2) 
as  follows: 

§82.4    Prohibitions. 

{a)(l)  Prior  to  January  1, 1996,  for  all 
Groups  of  class  I-controUed  substances, 
and  prior  to  January  1,  2005,  for  class 
I,  Group  VI  controlled  substances,  no 
person  may  produce,  at  any  time  in  any 
control  period,  (except  that  are 
transformed  or  destroyed  domestically 
or  by  a  person  of  another  Party)  in 
excess  of  the  amount  of  unexpended 
production  allowances  or  unexpended 
Article  5  allowances  for  that  substance 
held  by  that  person  under  the  authority 
of  this  subpart  at  that  time  for  that 
control  period.  Every  kilogram  of  excess 
production  constitutes  a  separate 
violation  of  this  subpart. 

(2)  Effective  January  1,  2003, 
production  of  class  I,  Group  VI 
controlled  substances  is  not  subject  to 
the  prohibitions  in  paragraph  (a)(1)  of 
this  section  if  it  is  solely  for  quarantine 
or  preshipment  applications  as  defined 
in  this  subpart. 
***** 

(c)(1)  Prior  to  January  1, 1996,  for  all 
Groups  of  class  I  controlled  substances, 
and  prior  to  January  1,  2005,  for  class 
I,  Croup  VI  controlled  substances,  no 
person  may  produce  or  (except  for 
transhipments,  heels  or  used  controlled 
substances)  import,  at  any  time  in  any 
control  period,  (except  for  controlled 
substances  that  are  transformed  or 
destroyed)  in  excess  of  the  amount  of 
unexpended  consumption  allowances 
held  by  that  person  under  the  authority 
of  this  subpart  at  that  time  for  that 
control  period.  Every  kilogram  of  excess 
production  or  importation  (other  than 
transhipments,  heels  or  used  controlled 
substances)  constitutes  a  separate 
violation  of  this  subpart. 

(2)  Effective  January  1,  2003, 
production  and  import  of  class  I,  Group 
VI  controlled  substances  is  not  subject 
to  the  prohibitions  in  paragraph(c)(l)  of 
this  section  if  it  is  solely  for  quarantine 
or  preshipment  applications  as  defined 
in  this  subpart. 
***** 

(k)(l)  Prior  to  January  1, 1996,  for  all 
Groups  of  class  I  controlled  substances, 
and  prior  to  January  1,  2005,  for  class 
I,  Group  VI  controlled  substances,  a 
person  may  not  use  production 
allowances  to  produce  a  quantity  of  a 
class  I  controlled  substance  unless  that 
person  holds  under  the  authority  of  this 
subpart  at  the  same  time  consumption 
allowances  sufficient  to  cover  that 
quantity  of  class  I  controlled  substances 
nor  may  a  person  use  consumption 
allowances  to  produce  a  quantity  of 


class  I  controlled  substances  unless  the 
person  holds  under  authority  of  this 
subpart  at  the  same  time  production 
allowances  sufficient  to  cover  that 
quantity  of  class  I  controlled  substances. 
However,  prior  to  January  1,  1996,  for 
all  class  I  controlled  substances,  and 
prior  to  January  1,  2005,  for  class  I, 
Group  Vi  controlled  substances,  only 
consumption  allowances  are  required  to 
import,  with  the  exception  of 
transhipments,  heels,  and  used 
controlled  substances.  Effective  January 
1,  1996,  for  all  Groups  of  class  I 
controlled  substances,  except  Group  VI, 
only  essential-use  allowemces  or 
exemptions  are  required  to  import  class 
I  confroUed  substances,  with  the 
exception  of  transhipments,  heels  and 
used  controlled  substances. 

(2)  Notwithstanding  paragraph  (k)(l) 
of  this  section,  effective  January  1,  2003, 
for  class  I,  Group  VI  controlled 
substances,  consumption  allowances  are 
not  required  to  import  quantities  solely 
for  quarantine  or  preshipment 
applications  as  defined  in  this  subpart. 
***** 

4.  Section  82.13  is  amended  by: 

a.  Adding  paragraphs  (f)(2)(xvii) 
through  (f)(2)(xix),  and  (f)(3){xiii) 
through  (f)(3)(xv), 

b.  Adding  paragraphs  (g)(l)(xvii) 
through  (g)(l){xix),  and  {g)(4)(xv) 
through  (g)(4)(xvii), 

c.  Revising  paragraph  (h). 

d.  Adding  paragraphs  (aa),  (bb),  and 
(cc). 

The  revisions  and  additions  read  as 
follows: 

§  82.1 3    Recordkeeping  and  reporting 
requirements. 

*         *         *         *         * 

(f)*   *   * 

(2)*    *    * 

(xvii)  For  class  I,  Group  VI  controlled 
substances,  dated  records  of  the 
quantity  of  controlled  substances 
produced  for  quarantine  and 
preshipment  applications  and  quantity 
sold  for  quarantine  and  preshipment 
applications; 

(xviii)  Written  certifications  that 
quantities  of  class  I,  Group  VI  controlled 
substances  produced  solely  for 
quarantine  and  preshipment 
applications  were  purchased  by 
distributors  or  applicators  to  be  used 
only  for  quarantine  and  preshipment 
applications  in  accordance  with  the 
definitions  in  this  subpart;  and 

(xix)  Written  verifications  fi-om  a  U.S. 
purchaser  that  class  I,  Group  VI 
controlled  substances  produced  solely 
for  quarantine  and  preshipment 
applications,  if  exported,  will  be 
exported  solely  for  quarantine  and 
preshipment  applications  upon  receipt 


of  a  certification  in  accordance  with  the 
definitions  of  this  subpart  and 
requirements  in  paragraph  (h)  of  this 
section. 

(3)*   *   * 

(xiii)  The  amount  of  class  I,  Group  VI 
controlled  substances  sold  or  transferred 
during  the  quarter  to  a  person  other  than 
the  producer  solely  for  quarantine  and 
preshipment  applications; 

(xiv)  A  list  oT  the  quantities  of  class 
I,  Group  VI  controlled  substances 
produced  by  the  producer  and  exported 
by  the  producer  and/or  by  other  U.S. 
companies,  to  a  Party  to  the  Protocol 
that  will  be  used  solely  for  quarantine 
and  preshipment  applications  and 
therefore  were  not  produced  expending 
production  or  consiunption  allowances; 
and 

(xv)  For  quarantine  and  preshipment 
applications  of  class  I,  Group  VI 
controlled  substances  in  the  United 
States  or  by  a  person  of  another  Party, 
one  copy  of  a  certification  that  the 
material  will  be  used  only  for 
quarantine  and  preshipment 
applications  in  accordance  with  the 
definitions  in  this  subpart  from  each 
recipient  of  the  material  and  a  list  of 
additional  quantities  shipped  to  that 
same  person  for  the  quarter. 
***** 

(g)*  *  * 

(D*  *  * 

(xvii)  For  class  I,  Group  VI  controlled 
substances,  dated  records  of  the 
quantity  of  controlled  substances 
imported  for  quarantine  and 
preshipment  applications  and  quantity 
sold  for  quarantine  and  preshipment 
applications; 

(xviii)  Written  certifications  that 
quantities  of  class  I,  Group  VI  controlled 
substances  imported  solely  for 
quarantine  and  preshipment 
applications  were  purchased  by 
distributors  or  applicators  to  be  used 
only  for  quarantine  aud  preshipment 
applications  in  accordance  with  the 
definitions  in  this  subpart;  and 

(xix)  Written  verifications  from  a  U.S. 
purchaser  that  class  I,  Group  VI 
controlled  substances  imported  solely 
for  quarantine  and  preshipment 
applications,  if  exported,  will  be 
exported  solely  for  quarantine  and 
preshipment  applications  upon  receipt 
of  a  certification  in  accordance  with  the 
definitions  of  this  Subpart  and 
requirements  in  paragraph  (h)  of  this 
section. 


(4)  *  *  * 

(xv)  The  amoimt  of  class  I,  Group  VI 
controlled  substance  sold  or  transferred 
diuing  the  quarter  to  a  person  other  than 
the  importer  solely  for  quarantine  and 
preshipment  applications; 
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(xvi)  A  list  of  the  quantities  of  class 
1,  Group  VI  controlled  substances 
exported  by  the  importer  and  or  by 
other  U.S.  companies,  to  a  Party  to  the 
Protocol  that  will  be  used  solely  for 
quarantine  and  preshipment 
applications  and  therefore  were  not 
imported  expending  consumption 
allowances;  and 

(xvii)  For  quarantine  and  preshipment 
applications  of  class  I,  Group  VI 
controlled  substances  in  the  United 
States  or  by  a  person  of  another  Party, 
one  copy  of  a  certification  that  the 
material  will  be  used  only  for 
quarantine  and  preshipment 
applications  in  accordance  with  the 
definitions  in  this  subpart  from  each 
recipient  of  the  material  and  a  list  of 
additional  quantities  shipped  to  that 
same  person  for  the  quarter. 

(h)  Reporting  Requirements — 
Exporters. 

(1 )  For  any  exports  of  class  I 
controlled  substances  (except  Group  VI) 
not  reported  under  §  82.10  of  this 
subpart  (additional  consumption 
allowances),  or  under  paragraph  (f)(3)  of 
this  section  (reporting  for  producers  of 
controlled  substances),  the  exporter  who 
exported  a  class  I  controlled  substance 
(except  Group  VI)  must  submit  to  the 
Administrator  the  following  information 
within  45  days  after  the  end  c|f  the 
control  period  in  which  the  uhreported 
exports  left  the  United  States: 

(i)  The  names  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports; 

(ii)  The  exporter's  Employee 
Identification  Number; 

(iii)  The  type  and  quantity  of  each 
controlled  substance  exported  and  what 
percentage,  if  any,  of  the  controlled 
substance  is  used,  recycled  or 
reclaimed;  , 

(iv)  The  date  on  which,  and  the  port 
from  which,  the  controlled  substances 
were  exported  from  the  United  States  or 
its  territories; 

(v)  The  country  to  which  the 
controlled  substances  were  exported; 

(vi)  The  amount  exported  to  each 
Article  5  country; 

(vii)  The  commodity  code  of  the 
controlled  substance  shipped;  and 

(viii)  The  invoice  or  sales  agreement 
containing  language  similar  to  the 
Internal  Revenue  Service  Certificate  that 
the  purchaser  or  recipient  of  imported 
controlled  substances  intends  to 
transform  those  substances,  or, 
destruction  verifications  (as  in 
paragraph(k)  of  this  section)  showing 
that  the  purchaser  or  recipient  intends 
to  destroy  the  controlled  substances. 

(2)  For  emy  exports  of  class  I,  Group 
VI  controlled  substances  not  reported 
under  §82.10  of  this  subpart  (additional 


consumption  allowances),  or  under 
paragraph  (f)(3)  of  this  section  (reporting 
for  producers  of  controlled  substances), 
the  exporter  who  exported  a  class  I, 
Group  VI  controlled  substance  must 
submit  to  the  Administrator  the 
following  information  within  45  days 
after  the  end  of  each  quarter  in  which 
the  unreported  exports  left  the  United 
States: 

(i)  The  names  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports; 

(ii)  The  exporter's  Employee 
Identification  Number; 

(iii)  The  type  and  quantity  of  each 
controlled  substance  exported  and  what 
percentage,  if  any,  of  the  controlled 
substance  is  used,  recycled  or 
reclaimed;  '*' 

(iv)  The  date  on  which,  and  the  port 
from  which,  the  controlled  substances 
were  exported  from  the  United  States  or 
its  territories; 

(v)  The  country  to  which  the 
controlled  substances  were  exported; 

(vi)  The  amount  exported  to  each 
Article  5  country; 

(vii)  The  commodity  code  of  the 
controlled  substance  shipped;  and 

(viii)  The  invoice  or  sales  agreement 
containing  language  similar  to  the 
Internal  Revenue  Service  Certificate  that 
the  purchaser  or  recipient  of  imported 
controlled  substances  intends  to 
transform  those  substances,  the 
destruction  verifications  (as  in 
paragraph  (k)  of  this  section)  showing 
that  the  purchaser  or  recipient  intends 
to  destroy  the  controlled  substances,  or 
the  certification  that  the  purchaser  or 
recipient  and  the  eventual  applicator 
will  oiily  use  the  material  fur  quarantine 
and  preshipment  applications  in 
accordance  with  the  definitions  in  this 
subpart. 
*        ♦        *        *        * .    , 

(aa)  Every  distributor  of  methyl 
bromide  (class  I,  Group  VI  controlled 
substances)  who  purchases  or  receives  a 
quantity  produced  or  imported  solely 
for  quarantine  or  preshipment 
applications  under  the  exemptions  in 
this  subpart  must  comply  with 
recordkeeping  and  reporting 
requirements  specified  in  this  paragraph 
(aa)  of  this  section. 

(1)  Every  distributor  of  methyl 
bromide  must  certify  to  the  producer  or 
importer  that  quantities  received  that 
were  produced  or  imported  solely  for 
quarantine  and  preshipment 
applications  under  the  exemptions  in 
this  subpart  will  be  used  only  for 
quarantine  applications  or  preshipment 
applications  in  accordance  with  the 
definitions  in  this  subpart. 

(2)  Every  distributor  of  a  quantity  of 
methyl  bromide  that  was  produced  or 


imported  solely  for  quarantine  or 
preshipment  applications  under  the 
exemptions  in  this  subpart  must  receive 
from  an  applicator  a  certification  of  the 
quantity  of  class  I,  Group  VI  controlled 
substani;es  ordered,  prior  to  delivery  of 
the  quantity,  stating  that  the  quantity 
will  be  used  solely  for  quarantine  or 
preshipment  applications  in  accordance 
with  definitions  in  this  subpart. 

(3)  Every  distributor  of  methyl 
bromide  who  receives  a  certification 
from  an  applicator  that  the  quantity 
ordered  and  delivered  will  be  used 
solely  for  quarantine  and  preshipment 
applications  in  accordance  with 
definitions  in  this  subpart  must 
maintain  the  certifications  as  records  for 
3  years. 

(4)  Every  distributor  of  methyl 
bromide  who  receives  a  certification 
from  an  applicator  that  the  quantity 
ordered  and  delivered  will  be  used 
solely  for  quarantine  and  preshipment 
applications  in  accordance  with 
definitions  in  this  subpart  must  report 
to  the  Administrator  within  45  days 
after  the  end  of  each  quarter,  the  total 
quantity  delivered  for  which 
certifications  were  received  that  stated 
the  class  I,  Group  VI  controlled 
substance  would  be  used  solely  for 
quarantine  and  preshipment 
applications  in  accordance  with 
definitions  in  this  Subpart. 

(bb)  Ever}'  applicator  of  class  I,  Group 
VI  controlled  substances  who  purchases 
or  receives  a  quantity  produced  or 
imported  solely  for  quarantine  and 
preshipment  applications  under  the 
exemptions  in  this  subpart  must  comply 
with  recordkeeping  and  reporting 
requirements  specified  in  this  paragraph 
(bb)  of  this  section. 

(1)  Recordkeeping — Applicators. 
Every  applicator  of  class  I,  Group  VI 
controlled  substances  produced  or 
imported  solely  for  quarantine  and 
preshipment  applications  under  the 
exemptions  of  this  subpart  must 
maintain,  for  even,'  application,  a 
document  from  the  commodity  owner, 
shipper  or  their  agent  requesting  the  use 
of  class  I,  Group  VI  controlled 
substances  citing  the  regulatory 
requirement  that  justifies  its  use  in 
accordance  with  definitions  in  this, 
subpart.  These  documents  shall  be 
retained  for  3  years. 

(2)  Reporting — Applicators.  Every 
applicator  of  class  I.  Group  VI 
controlled  substances  who  purchases  or 
receives  a  quantity  of  class  I,  Group  VI 
controlled  substance  that  was  produced 
or  imported  solely  for  quarantine  and 
preshipment  applications  under  the 
exemptions  in  this  subpart  shall  provide 
the  distributor  of  the  methyl  bromide, 
prior  to  shipment  of  the  class  I.  Group 
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VI  controlled  substance,  with  a 
certification  that  the  quantity  of 
controlled  substances  will  be  used  only 
for  quarantine  and  preshipment 
applications  as  defined  in  this  subpart, 
(cc)  Every  commodity  owner,  shipper 
or  their  agent  requesting  an  applicator  to 
use  a  quantity  of  class  I,  Group  VI 
controlled  substance  that  was  produced 
or  imported  solely  for  quarantine  and 
preshipment  applications  under  the 
exemptions  of  this  subpart  must 


maintain  a  record  for  3  years,  for  each 
request,  certifying  knowledge  of  the 
requirements  associated  with  the 
exemption  for  quarantine  and 
preshipment  applications  in  this 
subpart  and  citing  the  regulatory 
requirement  that  justifies  the  use  of  the 
class  I,  Group  VI  controlled  substance  in 
accordance  with  definitions  in  this 
subpart.  The  record  must  include  the 
following  statement:  "I  certify 


knowledge  of  the  requirements 
associated  with  the  exempted 
quarantine  and  preshipment 
applications  published  in  40  CFR  part 
82,  including  the  requirement  that  this 
letter  cite  the  treatments  or  official 
controls  for  quarantine  applications  or 
the  official  requirements  for 
preshipment  requirements." 

[FR  Doc.  Q2-32986  Filed  12-31-02;  8:45  am] 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  2, 
2003 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Oranges,  grapefmit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  published  12-3-02 
Practice  and  procedure: 
Raisins  produced  from 
grapes  grown  in — 
California;  published  12-3- 
02 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Sea  turtle  conservation — 
Mid-Atlantic  Exclusive 
Economic  Zone;  closure 
to  large-mesh  gillnet 
fishing;  published  12-3- 
02 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 
education: 
Disadvantaged  children; 

academic  achievement 

improvement 

Title  1  programs 
administration;  published 
12-2-02 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Practice  and  procedure: 
Electronic  filing  of  FERC 
Form  1,  and  elimination  of 
certain  designated 
schedules  in  FERC  Form 
Nos.  1  and  1-F 
Correction;  published  1-2- 
03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Washington;  published  12- 
2-02 
Water  programs: 
Water  quality  standards — 
Human  health  and  aquatic 
life  water  quality  criteria 
applicable  to  Vermont, 


District  of  Columbia, 
Kansas,  and  New 
Jersey;  withdrawn; 
published  12-3-02 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services; 
Telecommunications  Act  of 
1996;  implementation — 
Pay  telephone 
reclassification  and 
compensation 
provisions;  published 
12-3-02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Organization,  functions,  and 
authority  delegations: 
Presiding  officers  at 
regulatory  hearings 
Effective  date;  published 
12-2-02 
POSTAL  RATE  COMMISSION 
Practice  and  procedure: 
Electronic  filing  of 
documents  over  Intemet; 
published  11-6-02 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities,  etc.: 
Securities  Exchange  Act; 
registration  requirements 
and  exemption  for 
standardized  options; 
published  1-2-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Eurocopter  France; 

published  12-18-02 
Rolls-Royce  Ltd.;  published 
12-18-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Alcohol  and  drug  use  control: 
Random  testing;  minimum 
rates  for  2003;  published 
1-2-03 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

School  bus  body  joint 
strength;  published  12-13- 
01 

COMMENTS  DUE  NEXT 
WEEK 

CHEMICAL  SAFETY  AND 
HAZARD  INVESTIGATION 
BOARD 

Administrative  investigations; 
transcripts  of  witness 


testimony;  comments  due  by 
1-8-03;  publisr\ed  12-9-02 
[FR  02-30981] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Atlantic  tunas,  swordfish, 
and  sharics,  and  Atlantic 
billfish;  exempted  fishing 
activities;  comments 
due  by  1-6-03; 
published  12-6-02  [FR 
02-30874] 
Magnuson-Stevens  Act 
provisions-r 
Domestic  fisheries; 
exempted  fishing  pennit 
applications;  comments 
due  by  1-6-03; 
published  12-20-02  [FR 
02-32147] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Elimination  of  SF  129, 
solicitation  mailing  list 
application;  comments  due 
by  1-6-03;  published  11-6- 
02  [FR  02-28205] 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Energy  conservation 
standards  and  test 
procedures — 

Residential  and  small-duct 
high-velocity  central  air 
conditioners  and  heat 
pumps;  worl<shop; 
comments  due  by  1-8- 
03;  published  10-28-02 
[FR  02-27332] 

ENERGY  DEPARTMENT  < 

Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Undue  discrimination; 
remedying  through  open 
access  transmission 
service  and  standard 
electricity  market  design 
Merchant  transmission 
provider  obligation  to 
expand  facilities; 
comments  due  by  1-10- 
03;  published  12-11-02 
[FR  02-31145] 
Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 
Business  practice 
standards;  comments 
due  by  1-8-03; 
published  12-9-02  [FR 
02-30996] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Tier  2  motor  vehicle 
emission  standards  and 
gasoline  sulfur  control 
requirements; 
amendments;  comments 
due  by  1-6-03;  published 
12-6-02  [FR  02-30842] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Virgin  Islands;  comments 
due  by  1-10-03;  published 
12-11-02  [FR  02-31237] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States:  f^ 

California;  comments  due  by 
1-8-03;  published  12-9-02 
[FR  02-30940] 
■    Indiana;  comments  due  by 
1-8-03;  published  12-9-02 
[FR  02-30938] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  1-8-03;  published 
12-9-02  [FR  02-30838] 
FEDERAL  MARITIME 
COMMISSION 
Passenger  vessel  financial 
responsibility: 

Performance  and  casualty 
rules,  Alternative  Dispute 
Resolution  program,  etc.; 
miscellaneous 
amendments;  comments 
due  by  1-8-03;  published 
10-31-02  [FR  02-27642] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Elimination  of  SF  129, 
solicitation  mailing  list 
application;  comments  due 
by  1-6-03;  published  11-6- 
02  [FR  02-28205] 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
No  Child  Left  Behind  Act; 
implementation: 
Negotiated  rulemaking 
committee,  intent  to  form; 
tribal  representatives; 
comments  due  by  1-9-03; 
published  12-10-02  [FR 
02-31121] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
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Mariana  fruit  bat,  etc., 
from  Guam  and 
Northem  Mariana 
Islands;  comments  due 
by  1-6-03;  published 
12-5-02  [FR  02-30802] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Elimination  of  SF  129, 
solicitation  mailing  list 
application;  comments  due 
by  1-6-03;  published  11-6- 
02  [FR  02-28205] 

trtANSPORTATION 
DEPARTMENT 

Coast  Guard 

Pollution: 

yessel  and  facility  response 
plans  for  oil;  2003 
removal  equipment 
requirements  and 
alternative  technology 
revisions;  comments  due 
by  1-9-03;  published  10- 
11-02  [FR  02-25462] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Agusta  S.p.A.;  comments 

due  by  1-6-03;  published 

11-6-02  [FR  02-27792] 
Bell  Helicopter  Textron 

Canada;  comments  due 

by  1-6-03;  published  11-6- 

02  [FR  02-27791] 
.  Boeing;  comments  due  by 

1-6-03;  published  11-6-02 

[FR  02-28111] 
Dornier;  comments  due  by 

1-9-03;  published  12-10- 

02  [FR  02-31135] 
Eurocopter  France; 

comments  due  by  1-6-03; 

published  11-6-02  [FR  02- 

27790] 
Lindstrand  Balloons  Ltd.; 

comments  due  by  1-10- 

03;  published.  12-4-02  [FR 

02-30778] 
Class  E  airspace;  comments 
due  by  1-10-03;  published 
1-3-03  [FR  03-00065] 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Multifunctional  school  activity 
bus;  definition;  comments 
due  by  1-6-03;  published 
11-5-02  [FR  02-27996] 
TREASURY  DEPARTMENT 
Acquisition  regulations: 
Revision;  comments  due  by 
1-10-03;  published  12-11- 
02  [FR  02-31116] 

UST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  second  session  of  the 
107th  Congress  has  tieen 
completed.  It  will  resume 
when  bills  are  enacted  into 
public  law  during  the  next 
session  of  Congress.  A 
cumulative  List  of  Public  Laws 
for  the  second  session  of  the 
107th  Congress  will  appear  in 
the  issue  of  January  31 ,  2003. 
Last  List  December  24,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hycfra.gsa.gov/archives/ 
publawS'l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  PENS  will  resume 
service  when  bills  are  enacted 
into  law  during  the  next 
session  of  Congress.  This 
service  is  strictly  for  E-mail 
notification  of  new  laws.  The 
text  of  laws  is  not  available 
tfirough  this  service.  PENS 
cannot  respond  to  specific 
inquiries  sent  to  this  address. 


IV 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-JANUARY  2003 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  {Seel  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 
publication 


Jan  2 


Jan  3 


Jan  6 


15  DAYS  AFTER 
PUBLICATION 


Jan  17 


Jan  21 


Jan  21 


30  DAYS  AFTER 
PUBLICATION 


45  DAYS  AFTER 
PUBLICATION 


Feb  3 


Feb  18 


Feb  3 


Feb  18 


Feb  5 


Feb  20 


60  DAYS  AFTER 
PUBLICATION 


March  3 


March  4 


March  7 


90  DAYS  AFTER 
PUBLICATION 


April  2 


April  3 


April  7 


Jan  7 

Jan  22 

Feb  6 

Feb  21 

'   March  10 

April  7 

Jan  8 

Jan  23 

Feb  7 

Feb  24 

March  10 

* 

April  8 

Jan  9 

Jan  24 

Feb  10 

Feb  24 

March  10 

April  9 

Jan  10 

Jan  27 

Feb  10 

Feb  24 

March  1 1 

April  10 

Jan  13 

Jan  28 

Feb  12 

Feb  27 

March  14 

April  14 

Jan  14 

Jan  29 

Feb  13 

Feb  28 

March  17 

April  14 

Jan  15 

Jan  30 

Feb  14 

March  3 

March  17 

April  15 

Jan  16 

Jan  31 

Feb  18 

March  3 

March  17 

April  16 

Jan  17 

Feb  3 

Feb  18 

March  3 

March  18 

April  17 

Jan  21 

Feb  5 

Feb  20 

March  7 

March  24 

April  21 

.  Jan  22 
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March  10 
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Feb  7 
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■    Feb  11 
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March  13 

March  28 
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Jan  28 

Feb  12 

Feb  27 

March  14 

March  31 

April  28 

Jan  29 

Feb  13 

Feb  28 

March  17 

March  31 

April  29 

Jan  30 

Feb  14 
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Agriculture  Department 

See  Forest  Sen'ice 

Arctic  Research  Commission 

NOTICES 

Meetings,  351 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  351 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

J'  •■  •  ■ 

Defense  Department 

See  Navy  Department 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
389-390 


Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Lambda-cyhalothrin,  283-291 

Mesotrione,  269-273 

S-metolachlor,  274-283 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Stationary  combustion  turbines,  surface  coating  of  metal 
cans,  and  primary  magnesium  refining,  329 
Solid  wastes: 
State  underground  storage  tank  program  approvals — 
Pennsylvania,  329-331 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 

Comment  availability,  365-366 
Weekly  receipts,  365 
Municipal  solid  waste  landfill  permit  programs;  adequacy 
determinations: 
Northern  Mariana  Islands,  366-368 
Pesticide,  food,  and  feed  additive  petitions: 

Imazethapyr,  370-374 
Pesticide  registration,  cancellation,  etc.: 

Bayer  CropScience  et  al.,  368-370 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Johnstown  Landfill  Site,  NY,  374-375 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Boeing,  257-259 


Airworthiness  standards: 

Special  conditions — 
Raytheon  Aircraft  Co.  Model  HS.125  Series  700A 
airplanes, -255-257 
Class  D  airspace,  259-260 
Class  E2  and  Class  E5  airspace,  261-262 
Class  E  airspace,  260-264 

Standard  instrument  approach  procedures.  264-266 
PROPOSED  RULES 
Airworthiness  directives:  ^^^ 

Airbus,  302-305.  315-319  •     '     ,  -        : 

Boeing,  308-315,  324-328  ^ 

McDormell  Douglas,  305-308,  320-322 

Raytheon,  322-324 
Class  E  airspace,  328-329 
NOTICES 
Aeronautical  land-use  assurance;  waivers:  <^ 

Laurinburg-Maxton  Airport,  NC,  396 

•  Piedmont  Triad  International  Airport,  NC,  396 

Federal  Election  Commission 

RULES 

Bipartisan  Campaign  Reform  Act;  implementation: 
Electioneering  communications  and  independent 
expenditures,  national  political  party  committees, 
and  principal  campaign  committees;  reporting 
requirements 
Transmittal  to  Congress*  403—421 
Coordinated  and  independent  expenditures;  transmittal  to 

Congress,  420-458 
NOTICES 
Meetings;  Sunshine  Act.  375 

Federal  Energy  Regulatory  Commission 

RULES 

Practice  and  procedure:        '"' 
Paper  filing  requirements  of  FERC  Form  Nos.  2,  2-A,  and 
6;  elimination.  266-269 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies:    « 

*  Permissible  nonbanking  activities,  375 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Flat-tailed  homed  lizard;  withdrawn,  331-348 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Sonora  tiger  salamander.  386-387 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Williamson  County,  TX;  golden-cheeked  warbler.  387 

Food  and  Drug  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Smallpox  vaccine  recipients;  donors  deferral,  blood  and 

blood  products  quarantine  and  retrieval,  and 

contacts;  recommendations,  377-378 
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Foreign  Assets  Control  Office 

NOTICES 

Sanctions;  blocked  persons,  specially  designated  nationals, 
terrorists,  and  narcotics  traffickers,  and  foreign  terrorist 
organizations: 
Additional  designations  of  terrorism-related  blocked 
persons,  398-400 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Sequoia  National  Forest,  CA,  349-350 
Meetings: 
Opal  Creek  Scenic  Recreation  Area  Advisory  CouHcil, 

350 
Resource  Advisory  Committees — 
Lincoln  County,  350 
Plumas  County.  350-351 

Harry  S.  Truman  Scholarship  Foundation 

NOTICES 

Eligible  institutions  of  higher  education;  nominations,  375 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Agency  information  collection  activities:  ' 

Proposed  collection;  comment  request,  375-376 
Meetings: 

Public  Health  Emergency  Preparedness,  Secretary's 
Council,  376-377 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  378 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  385-386 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  386 

Immigration  and  Naturalization  Service 

PROPOSED  RULES 

Enhanced  Border  Security  and  Visa  Entry  Reform  Act  of 
2002;  implementation: 
Arrival  and  departure  manifests;  advance  electronic 
submission  requirements,  292-302 

Interior  Department 

See  Fish  and  Wildlife  Service 

International  Trade  Administration 

NOTICES 

Antidumping: 

Forged  stainless  steel  flanges  from — 

India,  351-352 
Heavy  forged  hand  tools  from — 

China,  352-353 
In-shell  raw  pistachios  from — 

Iran,  353-355 


Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Employment  Standards  Administration  ' 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  387-389 

Medicare  Payment  Advisory  Commission 

NOTICES 

Meetings,  390-391 

National  Institutes  of  Health 

NOTICES  , 

Meetings: 

National  Cancer  Institute,  378 

National  Institute  of  Allergy  and  Infectious  Diseases,  379 

National  Institute  of  Environmental  Health  Sciences, 

379-380 
National  Institute  of  Neurological  Disorders  and  Stroke, 

379-380 
Scientific  Review  Center,  380-381 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Educational  Partnership  Program — 

Minopty  Serving  Institutions;  Environmental 
Entrepreneurship  Program,  355-359 
Weather  Research  Program^^ 
Joint  Hurricane  Testbed  opportunities  for  transfer  of 
research  and  technology  into  tropical  cyclone 
analysis  and  forecast  operations,  359-364 

Navy  Department 

NOTICES 

Environmental  statements;  notice  of  intent: 

Naval  Air  Weapons  Station  China  Lake,  CA,  364-365 

Nuclear  Regulatory  Commission 

NOTICES 

Decommissioning  plans;  sites: 

Green  Mountain  Ion-Exchange  Site,  WY,  392-393 
Environmental  statements;  availability,  etc.: 

Duke  Energy  Corp.,  393-394 

Envirocare  of  Utah,  Inc.,  394-395 
Applications,  hearings,  determinations,  etc.: 

Pacific  Gas  &  Electric  Co.,  391-392 

» 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Meetings: 
National  Toxicology  Program — 
Genetically  modified  rodent  models  for  cancer  hazard 
identification;  substances  selection  for  study  and 
interpreting  and  communicating  results,  381-382 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  395 
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Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories     ' 

meeting  minimum  standards,  list,  382-384 
Grants  and  cooperative  agreements;  availability,  etc.: 

Substance  Abuse  Prevention  Center — 

I    Prevention  Technologies  Application  Centers,  384-385 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Biu-lington  Northern  &  Santa  Fe  Railway  Co.,  396-397 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Surface  Transportation  Board 

Treasury  Department 

See  Foreign  Assets  Control  Office 

RULES 

Government  Securities  Act  regulations: 

pLarge  position  rules;  reporting  requirements;  correction, 
402 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  397-398 


Utah  Reclamation  Mitigation  and  Conservation 
Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Utah  project — 
Duchesne  and  Strawberry  Rivers;  rehabilitation  or 
replacement  of  diversion  dams,  400—401 


Separate  Parts  In  This  Issue 

Part  II 

Federal  Election  Commission^  "403—458 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings};  then  follow  the  instructions. 
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CFR  PAflTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


8  CFR 
Proposed  Rules: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM242,  Special  Conditions  No. 
25-225-SC] 

Special  Conditions:  Raytheon  Aircraft 
Company  Model  HS.125  Series  700A 
Airplanes;  High  Intensity  Radiated 
Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 


SUMMARY:  These  special  conditions  are 
issued  for  Raytheon  Aircraft  Company 
Model  HS.125  Series  700A  airplanes 
modified  by  Elliott  Aviation  Technical 
Products  Development,  Inc.  These 
modified  airplanes  will  have  a  novel 
and  unusual  design  feature  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category 
airplemes.  The  modification 
incorporates  the  installation  of  an 
Electronic  Flight  Instrument  System 
(EFIS)  for  display  of  critical  flight 
parameters  (altitude,  airspeed,  and 
attitude)  to  the  crew.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-intensity-radiated 
fields  (HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety     , 
equivalent  to  that  provided  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  December  23, 
2002.  Comments  must  be  received  on  or 
before  February  3,  2003. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 


Transport  Airplane  Directorate,  Attn: 
Rules  Docket  {ANM-113),  Docket  No. 
NM242. 1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  All  comments  must  be  marked: 
Docket  No.  NM242. 

FOR  FURTHER  INFORMATION  CONTACT: 

Meghan  Gordon,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  (425)  227-2138;  facsimile 
(425)227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  is  impracticable  because  these 
procedures  would  significantly  delay 
certification  of  the  airplane  and  thus 
delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuanpe;  however,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
conunents  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions 
based  on  the  comments  we  receive. 


If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  these 
special  conditions,  include  with  your 
comments  a  pre-addressed,  stamped 
postcard  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  back  to  you. 

Background 

On  July  25,  2002,  Elliott  Aviation 
Technical  Products  Development,  Inc., 
Quad  City  Airport,  Moline.  Illinois 
61266-0100,  applied  for  a  supplemental 
type  certificate  (STC)  to  modify 
Raytheon  Aircraft  Company  Model 
HS.125  Series  700A  airplanes  approved 
under  Type  Certificate  No.  A3ED.  The 
HS.125  Series  700A  airplanes  are 
executive  type  transports  that  have  two 
aft  mounted  turbine  engines,  a 
maximum  passenger  load  of  15 
passengers,  and  a  maximum  operating 
speed  of  280  to  320  KTS  depending  on 
the  fuel  loading  configuration.  The 
modification  incorporates  the 
installation  of  the  Rockwell  Collins  FDS 
2000  Electronic  Flight  Instrument 
System  (EFIS).  This  system  uses  flat 
information  display  panels  for  display 
of  critical  flight  parameters  (heading 
and  attitude)  to  the  crew.  These  displays 
can  be  susceptible  to  disruption  to  both 
command  and  response  signals  as  a 
result  of  electrical  and  magnetic 
interference  caused  by  high-intensity 
radiated  fields  (HIRF)  external  to  the 
airplane.  This  disruption  of  signals 
could  result  in  the  loss  of  all  critical 
flight  information  displays  jmd 
aimunciations  or  present  misleading 
information  to  the  pilot. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Elliott  Aviation  Technical 
Products  Development,  Inc.,  must  show 
that  the  Raytheon  Aircraft  Company 
Model  HS.125  Series  700A  airplanes,  as 
changed,  continue  to  meet  the 
applicable  provisions  of  the  regulatipns 
incorporated  by  reference  in  Type 
Certificate  No.  A3EU.  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in. 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  certification 
basis  for  the  modified  Raytheon  Aircraft 
Company  Model  HS.125  Series  700A 
airplanes  include  14  CFR  part  25 
effective  February  1,  1965,  as  amended 
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by  Amendments  25-2  and  25-20,  as 
described  in  Type  Certificate  Data  Sheet 
A3EU. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25,  as  amenaed)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Raytheon  Aircraft 
Company  Model  HS.125  Series  700A 
airplanes  because  of  novel  or  unusual 
design  features,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Raytheon  Aircraft 
Company  Model  HS.125  Series  700A 
airplanes  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirement 
of  14  CFR  part  34  and  the  noise 
certification  requirement  of  part  36. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2),  Amendment  21-69, 
effective  September  16,  1991. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Elliott  Aviation 
Technical  Products  Development,  Inc., 
apply  at  a  later  date  for  a  supplemental 
type  certificate  to  modify  any  other 
model  included  Type  Certificate  No. 
A3EU  to  incorporate  the  same  novel  or 
unusual  design  feature,  the  special 
conditions  would  also  apply  to  the  other 
model  under  the  provisions  of 
§  21.101(a)(1).  Amendment  21-69, 
effective  September  16,  1991. 

Novel  or  Unusual  Design  Features 

As  noted  earlier,  the  modified 
Raytheon  Aircraft  Company  Model 
HS.125  Series  700A  airplanes  will 
incorporate  the  Rockwell  Collins  FDS 
2000  Electronic  Flight  Instrument 
System  (EFIS).  Because  these  advanced 
systems  use  electronics  to  a  far  grater 
extent  than  the  original  flight  and 
navigation  systems,  they  may  be  more 
susceptible  to  electrical  and  magnetic 
interference  caused  by  high-intensity 
radiated  fields  (HIRF)  external  to  the 
airplane.  The  current  airworthiness 
standards  of  part  25  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  this  equipment 
ft-om  the  adverse  effects  of  HIRF. 
Accordingly,  this  system  is  considered 
to  be  a  novel  or  unusual  design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 


electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Raytheon  Aircraft  Company 
Model  HS.125  Series  700A  airplanes 
modified  by  Elliott  Aviation  Technical 
Products  Development,  Inc.  These 
special  conditions  will  require  that  the 
new  EFIS  that  performs  critical 
functions  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  ft-om  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionic/electronic  and  electrical 
systems  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  ener^  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  ajjalysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  yolts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to^e 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the  table 
below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table 
below  are  to  be  demonstrated. 


Field  strength 

Frequency 

(volts  per  meter) 

Peak 

Average 

10  kHz-100  kHz  ... 

50 

50 

100  kHz-500  kHz 

50 

50 

500  kHz-2  MHz  .... 

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz  ... 

50 

50 

70  MHz-100  MHz 

50 

50 

100MHz-200MHz 

100 

100 

Field  strength 

Frequency 

(volts  per  meter) 

Peak 

Average 

200  MHz-400  MHz 

100 

100 

400  MHz-700  MHz 

700 

50 

700  MHz-1  GHz  ... 

700 

too 

1  GHz-2  GHz  

2000 

200 

2  GHz-4  GHz  

3000 

200 

4  GHz-6  GHz  

3000 

200 

6  GHz-8  GHz  

1000 

200 

8  GHz-12  GHz  

3000 

300 

12  GHz-18  GHz  ... 

2000 

200 

18GHz^0GHz  ... 

600 

200 

The  field  strengths  are  expressed  in  terms 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  period. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF.  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability:  As  discussed  above, 
these  special  conditions  are  applicable 
to  Raytheon  Aircraft  Company  Model 
HS.125  Series  700A  airplanes  modified 
by  Elliott  Aviation  Technical  Products 
Development,  Inc.  Should  Elliott 
Aviation  Technical  Products 
Development,  Inc.,  apply  at  a  later  date 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on 
Type  Certificate  No.  A3EU  to 
incorporate  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §21. 101(a)(1), 
Amendment  21-69,  effective  September 
16, 1991. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  Raytheon 
Aircraft  Company  Model  HS.125  Series 
700A  airplanes  modified  by  Elliott 
Aviation  Technical  Products 
Development,  Inc.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  this 
airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued. 
Because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
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submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
Raytheon  Aircraft  Company  Model 
HS.125  Series  700A  airplanes  modified 
by  Elliott  Aviation  Technical  Products 
EJevelopment,  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on 
December  23,  2002. 
Charles  Huber. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-63  Filed  1-2-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-84-AD;  Amendment 
39-1 3005;  AD  2002-26-17] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 


apphcable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
a  one-time  inspection  to  identify  all 
alloy  steel  bolts  on  the  body  station 
1480  bulkhead  splice,  and  corrective 
action  if  necessary;  and  provides  for 
optional  terminating  action  for  certain 
requirements  of  that  AD.  This 
amendment  requires  accomplishment  of 
the  previously  optional  terminating 
action.  The  actions  specified  by  this  AD 
are  intended  to  prevent  cracked  or 
broken  bolts,  which  could  result  in 
structural  damage  and  rapid 
depressurization  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  February  7,  2003. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
May  8,  2002  {67  FR  19641,  April  23. 
2002). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 

Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(425)  227-1153;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2002-08-10. 
amendment  39-12718  (67  FR  19641, 
April  23,  2002),  which  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  was  published  in  the  Federal 
Register  on  June  21,  2002  (67  FR  42204). 
The  action  proposed  to  continue  to 
require  a  one-time  inspection  to  identify 
all  alloy  steel  bolts  on  the  body  station 
(BS)  1480  bulkhead  splice,  and 
corrective  action  if  necessary.  That 
action  also  proposed  to  mandate  the 
previously  optional  terminating  action. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  ta  the 
comments  received.  ^ 


Request  to  Remove  Paragraph  (f) 

One  commenter  asks  that  paragraph 
(f)  of  the  proposed  AD  be  removed.  The 
commenter  states  that  paragraph  (c)  of 
the  proposed  AD  conflicts  with 
paragraph  (f)  because  paragraph  (f) 
states,  "As  of  the  effective  date  of  this 
AD,  no  person  may  install  an  alloy  steel 
bolt  on  the  BS  1480  bulkhead  splice  on 
any  airplane."  The  commenter  notes 
that  Boeing  Alert  Service  Bulletin  747- 
53A2390,  Revision  1,  is  referenced  as 
the  applicable  source  of  service 
information  in  AD  2001-11-06, 
amendment  39-12248  (66  FR  31124. 
July  16.  2001);  that  AD  is  specified  in 
paragraph  (c)  of  the  proposed  AD.  The 
commenter  adds  that  paragraph  (c) 
allows  reinstallation  of  alloy  steel  bolts 
following  a  magnetic  particle 
inspection,  which  creates  the  conflict 
between  paragraphs  (c)  and  (f). 

The  FAA  partially  agrees  with  ihe 
commenter.  We  agree  that  there  is  some 
inconsistency  between  the  requirements 
of  paragraphs  (c)  and  (f)  of  the  proposed 
AD,  but  we  do  not  agree  that  paragrapli 
(f)  should  be  reftioved.  The  inspections 
to  identify  alloy  steel  bolts,  as  required 
by  paragraph  (a)  of  the  proposed  AD.  are 
one-time  only.  An  operator  could  install 
new  alloy  steel  bolts  in  areas  previously 
identified  as  having  Inconel  718  bolts 
after  doing  the  inspection.  Unless 
proper  records  are  maintained,  an 
operator  will  not  know  whether  the 
repetitive  inspections  of  alloy  steel  bolts 
with  no  cracking,  which  is  corrective 
action  for  the  inspection  required  by 
paragraph  (a),  would  appjy.  For 
clarification,  we  have  changed 
paragraph  (f)  in  this  final  rule  to  state, 
"Except  as  provided  by  paragraph  (c)  of 
this  AD:  As  of  the  effective  date  of  this 
AD,  no  person  may  install  an  alloy  steel 
bolt  on  the  BS  1480  bulkhead  splice  on 
any  airplane." 

Request  to  Change  Paragraph  (a) 

One  commenter  asks  that  paragraph 
(a)  of  the  proposed  AD  be  changed  to 
remove  the  term  "detailed  methods"  as 
an  inspection  that  can  be  used  for 
identification  of  an  alloy  steel  bolt.  The 
commenter  states  that  the  referenced 
service  bulletin  contains  no  detailed 
instructions  for  identifying  the  bolts  by 
a  detailed  visual  inspection.  The 
commenter  adds  that  an  operator  may 
be  able  to  identify  the  bolt  by  a  visual 
inspection,  but  only  rf  the  operator 
knows  the  bolt  codes  marked  on  the   , 
heads  of  the  alloy  steel  bolts. 

We  do  not  agree  with  the  commenter. 
On  page  34  of  the  referenced  service 
bulletin,  instructions  are  provided  for  a 
detailed  inspection,  including  the  bolt 
codes  for  identifying  alloy  steel  bolts  for 


258 


Federal  Register / Vol.  68.  No.  2 /Friday,  January  3,  2003 /Rules  and  Regulations 


Groups  3  and  4  airplanes.  No  change  to 
the  final  rule  is  necessary  in  this  regard. 

Request  to  Change  Paragraph  (d) 

One  commenter  asks  that  paragraph 
(d)  of  the  proposed  AD  be  changed  so 
the  wording  is  similar  to  that  specified 
in  paragraphs  {b)(2)  and  {b)(3)  of  the 
proposed  AD.  The  commenter  states 
that  paragraph  (d)  would  require 
installation  of  Inconel  718  bolts  per 
Boeing  Alert  Service  Bulletin  747- 
53A2477.  This  requirement  could 
contradict  the  requirements  in  AD 
2001-11-06,  which  requires  that 
inspections  and  repairs  be  done  per 
Boeing  Alert  Service  Bulletin  747- 
53A2390,  Revision  1.  Service  Bulletin 
747-53A2390,  Revision  1,  provides  for 
the  installation  of  several  different  sizes 
of  Inconel  718  bolts,  depending  on 
which  level  of  repair  may  be  required, 
but  the  bolts  may  not  be  the  same  bolts 
specified  in  Service  Bulletin  747- 
53A2477.  The  commenter  adds  that 
such  inconsistency  will  lead  to  many 
requests  for  alternative  methods  of 
compliance. 

We  do  not  agree  with  the  commenter 
that  paragraph  (d)  of  the  proposed  AD 
could  contradict  the  requirements  in  AD 
2001-11-06.  The  applicability  section 
of  this  AD  excludes  airplanes  on  which' 
the  bulkhead  splice  areas  have  been 
modified  in  accordance  with  Plan  "B" 
of  AD  2001-11-06.  If  an  operator  has 
replaced  alloy  steel  bolts  with  Inconel 
718  bolts  per  Plan  "B,"  no  further  action 
is  required  by  this  final  ride.  No  change 
to  the  final  rule  is  necessary  in  this 
regard. 

Reporting  Requirement 

The  service  bulletin  recommends  that 
inspection  findings  be  submitted  to  the 
manufacturer.  However,  this  AD  does 
not  require  that  operators  submit  reports 
of  inspection  findings. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  582 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
178  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  inspection  that  is  currently 
required  by  AD  2002-08-10  takes 


approximately  58  work  hours  per 
airplane  to  accomplish  (including 
access  and  close),  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $619,440,  or 
$3,480  per  airplane. 

The  terminating  action  required  in 
this  AD  action  will  take  approximately 
86  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  could 
cost  as  much  as  approximately  $1,414 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  requirements  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$1,170,172,  or  $6,574  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. . 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12718  (67  FR 
19641,  April  23,  2002),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-13005,  to  read  as 
follows: 

2002-26-17    Boeing:  Amendment  39-13005. 
Docket  2002-NM-84-AD.  Supersedes 
AD  2002-08-10,  Amendment  39-12718. 

Applicability:  Model  747  series  airplanes, 
certificated  in  any  category,  line  numbers  1 
through  750  inclusive,  excluding  airplanes 
on  which  the  bulkhead  splice  areas  have 
been  modified  in  accordance  with  Plan  "B" 
of  AD  2001-11-06,  amendment  39-12248. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracked  or  broken  bolts,  which 
could  result  in  structural  damage  and  rapid 
depressuriMtion  of  the  airplane,  accomplish 
the  following: 

Restatement  of  Certain  Requirements  of  AD 
2002-08-10 

Inspection 

(a)  At  the  applicable  time  specified  by 
paragraph  (a)(1)  or  (a)(2)  of  this  AD:  Inspect 
the  BS  1480  bulkhead  splice  to  identify  all 
alloy  steel  bolts  by  using  a  magnet  or,  if 
applicable,  detailed  methods,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53A2477,  dated  February  28,  2002. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system;  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
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supplemented  with  a  direct  source  of  gpo(^  .. 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  airplanes  on  which  the  bulkhead 
splice  inspection  specified  by  AD  2001-11- 
06  has  NOT  been  accomplished  within  15 
months  before  May  8,  2002  (the  effective  date 
of  AD  2002-08-10,  amendment  39-12718): 
Inspect  within  90  days  after  May  8.  2002. 

(2)  For  airplanes  on  which  the  bulkhead 
splice  inspection  specified  by  AD  2001-11- 
06  HAS  been  accomplished  within  15 
months  before  May  8,  2002:  Inspect  within 
18  months  since  tbe  most  recent  inspection. 

Corrective  Actions     , ' 

(b)  For  each  alloy  steel  bolt  found  during 
the  inspection  required  by  paragraph  (a)  of 
this  AD:  Before  further  flight,  inspect  those 
bolts  using  torque  test  or  ultrasonic  rfiethods 
to  detect  cracks  or  breakage,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53A2477,  dated  February  28,  2002.  except  as 
required  by  paragraph  (e)  of  this  AD. 

(1)  For  each  uncracked  and  unbroken  alloy 
steel  bolt  found:  Repeat  the  inspection 
specified  by  paragraph  (b)  of  this  AD 
thereafter  at  least  every  18  months,  until  the 
terminating  action  of  paragraph  (d)  of  this  AD 
is  accomplished. 

(2)  For  any  cracked  or  broken  bolt  found: 
Before  further  flight,  replace  it  with  an 
Inconel  718  bolt.  Such  replacement 
terminates  the  requirements  of  this  AD  for 
that  bolt  only. 

(3)  If  any  cracked  or  broken  bolt  is  found 
anywhere  along  the  splice  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD:  Before  further  flight,  reinspect,  using 
ultrasonic  methods,  any  remaining  alloy  steel 
bolts  that  were  initially  inspected  using 
torque  lest  methods,  and  replace  any  cracked 
ot  broken  bolt  with  an  Inconel  718  bolt.  Such 
replacement  terminates  the  requirements  of 
this  AD  for  that  bolt  only. 

Magnetic  Particle  Inspection 

(c)  Plan  "A"  inspections  required  by  AD 
2001-11-06  are  acceptable  for  compliance 
wiith  the  inspection  requirements  of 
paragraph  (b)  of  this  AD,  provided  a  magnetic 
particle  inspection  and  applicable  corrective 
actions  are  performed  on  any  alloy  steel  bolt 
removed  during  any  Plan  "A"  inspection 
before  the  bolt  is  reinstalled.  The  magnetic 
particle  inspection  and  corrective  actions 
must  be  performed  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2477, 
dated  February  28,  2002,  except  as  required 
by  paragraph  (e)  of  this  AD. 

New  Requirements  of  This  AD 

Terminating  Action 

(d)  Within  6  years  after  the  effective  date 
of  this  AD:  Replace  all  alloy  steel  bolts  in  the 
BS  1480  bulkhead  splice  with  Inconel  718 
bolts,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-53A2477,  dated 
February  28,  2002,  except  as  required  by 
paragraph  (e)  of  this  AD.  Replacement  of  all 
alloy  steel  bolts  terminates  the  requirements 
of  Ibis  AD. 


Exceptions  to  Service  Information 

(e)  If  Boeing  Alert  Service  Bulletin  747- 
53A2477,  dated  February  28,  2002,  specifies 
to  contact  Boeing  for  appropriate  action: 
Before  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved,  the  approval-must  specifically 
reference  this  AD. 

Part  Installation 

(f)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  As  of  the  effective  date  of  this  AD, 
no  person  may  install  an  alloy  steel  bolt  on 
the  BS  1480  bulkhead  splice  on  any  airplane. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO,  FAA.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  sections  21.197  and 
21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

Incorporation  by  Reference 

(i)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2477. 
dated  February  28,  2002.  This  incorporation 
by  reference  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  May  8, 
2002  (67  FR  19641,  April  23,  2002).  Although 
the  service  bulletin  references  a  reporting 
requirement  and  completion  of  the  attached 
Evaluation  Form,  such  reporting  and 
evaluation  are  not  required  by  this  AD. 
Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FA.A.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(j)  This  amendment  becomes  effective  on 
February  7,  2003. 


Issued  in  Renton.  Washington,  on 
Decembei  24.  2002. 

Charles  D.  Huber, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-27  Filed  1-2-03;  8:45  am] 
BtLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-13980;  Airspace 
Docket  No.  02-AEA-12] 

Amendment  of  Class  D  Airspace; 
Norfolk  NAS,  VA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACliON:  Final  rule. 

SUMMARY:  This  action  amends  Class  D 
airspace  at  Norfolk  NAS,  Norfolk,  VA  by 
lowering  the  upper  limits.  This  action  is 
necessary  to  insure  continuous  altitude 
coverage  for  Instrument  Flight  Rules 
(IFR)  operations  to  the  airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
EFFECTIVE  DATE:  0901  UTC  April  17, 
2003 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  1718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Octo'ber  24,  2002  a  notice  ~~ 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  lowering  the  upper  limit  of 
Class  D  airspace  from  2500  feet  mean 
sea  level  (MSL)  up  to  but  no  including 
2,000  feet  MSL  at  Norfolk  NAS,  Norfolk. 
VA,  was  published  in  the  Federal 
Register  (67  FR  65323-6524).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments  to 
the  proposal  were  received.  The  rule  is 
adopted  as  proposed.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  D 
airspace  area  designations  for  airspace 
extending  upward  from  the  surface  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9K,  dated  august  30,  2002 
and  effective  September  16,  2002.  The 
Class  D  airspace  designation  listed  in 
this  document  will  be  published  in  the 
order. 
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The  Rule 

This  amendment  to  Part  71  of  tiie 
Federal  Ayiation  Regulations  (14  CFR 
Part  71)  extends  Class  D  airspace  from 
the  surface  of  the  earth  up  to  but  not 
including  2.000  feet  MSL  for  aircraft 
conducting  IFR  operations  at  Norfolk 
NAS,  Norfolk,  VA.  The  previous  Class  D 
airspace  ceiling  was  2,500  feet. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  AdministBaSion 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  i4  CFR 
Part  71  continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  106(g).  40103.  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389 

2.  The  incorporation  by  reference  in 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Desigriations  and  Reporting  Points, 
dated  august  30,  2002,  and  effective 
September  16,  202,  is  amended  as 
follows: 

Paragraph  5000     Class  D  Airspace  Areas 
Extending  Upward  From  the  Surface  of  tht; 
Earth 


AEA  VA  D  Norfolk  NAS,  VA  [REVISED] 

NAS  Norfolk  (Chambers),  Norfolk.  VA 
(I^t.  36°56'15'TNJ.,  long.  76°17'25"\V.) 
That  airspace  extending  upward  from  the 
surface  to  but  no  including  2,000  feet  MSL 
within  a  4.3-mile  radius  of  NAS  Norfolk 
(Chambers)  excluding  that  airspace  southeast 
of  a  line  connecting  the  4.3-mile  radius  of 


Norfolk  NAS  and  the  5-mile  radius  of  Norfolk 
International  Airport. 
***** 

Issued  in  lamaica.  New  York  on  December 
13.  2002. 

Richard ).  Ducharme, 
Assistant  Manager.  Air  Traffic  Division, 
Eastern  Region. 
[FR  Doc.  03-66  Filed  1-2-03;  8:45  am] 

BILLING  CODE  491IV-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-13945;  Airspace 
Docket  No.  02-AEA-15] 

Amendment  of  Class  E  Airspace; 
Wrightstown,  NJ 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  removes  the 
description  of  the  Class  E  airspace 
designated  for  Flying  W  Airport  from 
the  Wrightstown,  NJ  Class  E  Airspace 
description.  The  affected  Class  E-5 
airspace  for  the  airport  will  be 
consolidated  into  the  Philadelphia,  PA 
Class  E  Airspace  description  contained 
in  Docket  No.  FAA-2002-13944; 
Airspace  Docket  No.  02-AEA-03, 
effective  March  20,  2003. 
DATES:  Effective  date:  March  20,  2003. 

Comment  Date:  Comments  must  be 
received  on  or  before  January  10.  2003. 
ADDRESSES:  Send  comments  on  the  rule 
to  the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seveth  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2002- 
13945/ Airspace  Docket  No.  02-AEA-15 
at  the  beginning  of  your  comments.  You 
may  also  submit  comments  on  the 
Internet  at  http://dms.dot.gov.  You  may 
review  the  public  docket  containing  the 
rule,  any  comments  received,  and  any 
final  disposition  in  person  in  the  Docket 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4890. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  NY  11434-4809, 
telephone  [7(18)  553-4521. 
SUPPLEMENTARY  INFORMATION:  Although 
this  action  is  a  final  rule,  which 
involves  the  amendment  of 
Wrightstown,  NJ  Class  E  Airspace,  by 
deleting  Flying  W  Airport  and 
incorporating  that  airspace  into  the 
Philadelphia,  PA  class  E  Airspace 
description,  and  was  not  preceded  by 
notice  and  public  procedure,  comments 
are  invited  on  the  rule.  This  rule  will 
become  effective  on  the  date  specified 
in  the  DATES  section.  However,  after  the 
review  of  any  comments  and,  if  the  FAA 
finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  extend  the  effective  date 
or  to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  description  of 
Wrightstown,  NJ  Class  E  airspace  area 
by  removing  the  airspace  designations 
for  Flying  W  Airport  and  consolidating 
that  airspace  areas  into  the 
Philadelphia,  PA  description.  The 
proliferation  of  airports  with  Instrument 
Flight  Rule  (IFR)  operations  in  the 
vicinity  of  Philadelphia,  PA  has  resulted 
in  overlap  of  numerous  Class  E  airspace 
areas  and  confused  charting.  This  action 
clarifies  the  airspace  and  diminishes  the 
scope  and  complexity  of  charting.  The 
IFR  airports  within  those  areas  would  be 
incorporated  into  the  Philadelphia,  PA 
class  E  airspace  area.  Accordingly,  since 
this  action  merely  consolidates  airspace 
areas  into  one  airspace  designation  and 
has  no  consequential  impact,  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  unnecesscu^y. 

Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9K,  dated  August  30, 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
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be  published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub)ects  in  14  CFR  Part  71 

Airspace,  Incorporated  by  reference. 
Navigation  (airj. 

Adoption  of  the  Amendment 

Inconsideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71 —{Amended] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  From  700  Feet  or  More  Above  the 
Surface  of  the  Earth 
•  I  [     •         *         *         * 

AEA  NJ  E5  Wrightstotvn,  N]  [Revised] 

Lakewood  Airport,  N] 

(Lat.  40°04'00'Tsl.,  long.  74°10'40"W.) 
McGuire  AFB,  NJ 

(Lat.  40°00'56'7nJ.,  long.  74°35'37'W.) 
Trenton-Robbinsville  Airport,  NJ 

(Lat.  40°12'50'TM.,  long.  74°36'07'W.) 
Allaire  Airpot,  NJ 

(Lat.  40°11'13>1.,  long.  74°O7'30'W.) 
Robert  J.  Miller  Airpark,  NJ 

(Lat.  39°55'39"N.,  long.  74°17'33'W.) 
Lakehurst  (Navy)  TACAN 

(Lat.  40°02'13"N.,  long.  74°21'12"W.) 
Colts  Neck  VOR/DME 

(Lat.  40°18'42'TM.,  long.  74°09'36'W.) 
Coyle  VORTAC 

(Lat.  39°49'02'N.,  long.  74°25'54'W.) 


Robbinsville  VORTAC 

(Lat.  40°12'08'N.,  long.  74°29'43'W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Lakewood  Airport  and  within  a 
10.5-mile  radius  of  McGuire  AFB  and  within 
an  11.3-mile  radius  of  the  Lakehurst  (Navy) 
TACAN  extending  clockwise  from  the 
Lakehurst  (Navy)  TACAN  310°  radial  to  the 
148°  radial  and  within  4.4  miles  each  side  of 
the  Coyle  VORTAC  031°  radial  extending 
from  the  VORTAC  to  11.3  miles  northeast 
and  within  2.6  miles  southwest  and  4.4  miles 
northeast  of  the  Lakehurst  (Navy)  TACAN 
148°  radial  extending  from  the  TACAN  to 
12.2  miles  southeast  and  within  a  6.4-mile 
radius  of  Trenton-Robbinsville  Airport  and 
within  5.7  miles  north  and  4  miles  south  of 
the  Robbinsville  VORTAC  278°  and  098° 
radials  extending  from  4.8  miles  west  to  10 
miles  east  of  the  VORTAC  and  within  a  6.7- 
mile  radius  of  Allaire  Airport  and  within  1.8 
miles  each  side  of  the  Colts  Neck  VOR/DME 
167°  radial  extending  from  the  Allaire 
Airport  6.7-mile  radius  to  the  VOR/DME  and 
within  4  miles  each  side  of  the  312°  bearing 
from  the  Allaire  airport  extending  from  the 
6.7-mile  radius  of  the  airport  to  9  miles 
northwest  of  the  airport  and  within  a  6.5- 
mile  radius  of  Robert  J.  Miller  Air  Park  and 
within  1.3  miles  each  side  of  the  Coyle 
VORTAC  044°  radial  extending  from  the  6.5- 
mile  radius  of  Robert  J.  Miller  Air  Park  to  the 
VORTAC,  excluding  the  portions  that 
coincide  with  the  Atlantic  City,  NJ, 
Princeton.  NJ.  Old  Bridge  NJ,  Philadelphia, 
PA,  Class  E  airspace  areas. 
*         *         *         *         * 

Dated:  Issued  in  Jamaica,  New  York  on 
December  13,  2002. 

Richard  J.  Ducharme, 

Assistant  Manager,  Air  Traffic  Division,     ^ 
Eastern  Region. 

(FR  Doc.  03-65  Filed  1-2-03;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  02-ACE-8] 

Establishment  of  Class  E2  Airspace 
and  {Modification  of  Existing  Class  E5 
Airspace;  AInsworth,  NE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  designated  as  a  surface  area 
(E2)  for  Ainsworth  Municipal  Airport, 
NE  and  modifies  Class  E  airspace 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  (E5)  at 
Ainsworth,  NE.  Class  E2  and  additional 
E5  controlled  airspace  are  needed  to 
contain  aircraft  executing  instrument 
flight  procedures  arid  provide  a  safer 


operating  environment  at  Ainsworth, 
NE.  This  action  establishes  Class  E 
airspace  designated  as  a  siu^ace  area 
and  modifies  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
of  the  earth  at  Ainsworth,  NE. 
EFFECTIVE  DATE:  0901  UTC,  February  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2524.  ? 

SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  August  23,  2002,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
establish  and  modify  Class  E  airspace  at 
Ainsworth,  NE  (67  FR  21576).  The 
proposal  was  to  establish  Class  E2  and  . 
Class  E4  airspace  and  to  modify  Class 
E5  airspace  at  Ainsworth,  NE.  A 
correction  to  this  proposal  was  issued 
on  Wednesday,  November  13,  2002,  that 
combined  proposed  Class  E2  and  Class 
E4  airspace  areas  under  the  single 
heading  of  Class  E2  (67  FR  28832). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E2  airspace 
designations  are  published  in  paragraph 
6002  and  Class  E5  airspace  designations 
in  paragraph  6005,  of  FAA  Order 
7400.9K,  dated  August  30,  2002,  and 
effective  September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  and  modifies  Class 
E  airspace  at  Ainsworth,  NE  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  instrument  flight  procedures. 
The  areas  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
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impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6002     Class  E  Airspace 
Designated  as  Surface  Areas. 
*         *  *  *  *    ' 

ACE  NE  E2  Ainsworth,  NE 

Ainsworth  Municipal  Airport,  NE 
(Lat.  42°34'45"  N.,  long.  99°59'35''  W.) 
Within  a  4.3-mile  radius  of  Ainsworth 
Municipal  Airport;  within  2.4  miles  each 
side  of  the  Ainsworth  VOR/DME  197°  radial 
extending  from  the  4.3-mile  radius  of 
Ainsworth  Municipal  Airport  to  7  miles 
south  of  the  airport;  and  within  2.4  rniles 
each  side  of  the  Ainsworth  VOR/DME  348° 
radial  extending  from  the  4.3-mile  radius  of 
Ainsworth  Municipal  Airport  to  7  miles 
north  of  the  airport. 


Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth. 


ACE  NE  E5  Ainsworth,  NE  [Revised] 

Ainsworth  Municipal  Airport,  NE 
(Lat.  42°34'45"  N.,  long.  99°59'35"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.4-mile 
radius  of  Ainsworth  Municipal  Airport  and 
within  3.9  miles  each  side  of  the  179°  bearing 
from  the  airport  extending  from  the  7.4-mile 
radius  to  9.6  miles  south  of  the  airport. 


Issued  in  Kansas  City,  MO,  on  December 
1»,  2002. 

Herman  |.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-62  Filed  1-2-03;  0:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-13981;  Airspace 
Docket  Na  02-AEA-18] 

Establishment  of  Class  E  Airspace; 
Crisfield,  MD 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMIMARY:  This  action  establishes  Class 
E  airspace  at  Crisfield,  MD.  Controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  aircraft  operating  into 
Crisfield  Municipal  Airport,  Crisfield, 
MD  under  Instrument  Flight  Rules  (IFR). 

EFFECTIVE  DATE:  0901  UTC  March  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  November  1,  2002,  a  notice 
proposing  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
extending  upward  from  700  feet  above 
the  surface  within  a  6-mile  radius  of 
Crisfield  Municipal  Airport,  Crisfield, 
MD  was  published  in  the  Federal 
Register  (67  FR  66592-66593). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
on  or  before  December  2,  2003.  No 
comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  area 
designations  for  airspace  extending 
upward  from  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 


71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700 
feet  above  the  surface  for  aircraft 
conducting  IFR  operations  within  a  6- 
mile  radius  of  Crisfield  Municipal 
Airport,  Crisfield,  MD. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu'es  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administrations  Order  7400.9K, 
Airspace  Designations  and  Reporting 
Points,  dated  August  30,  2002,  and 
effective  September  16,  2002,  is 
amended  as  follows: 

Paragraph  6005  Class  E  Airspace  Areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  MD  E5,  Crisfield,  MD  [NEW] 

Crisfield  Municipal  Airport,  MD 
(Lat.  38°01'01'TM,  long.  75''49'44'TV.) 
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That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-niile  radius 
ofCrisfield  Municipal  Airport,  Crisfield,  MD. 

***** 

I 

{Issued  in  Jamaica,  New  York  on  December 
18.  2002. 

Richard  J.  Ducharme, 

Assistant  Manager,  Air  Traffic  Division, 
Eastern  Region. 

|FR  Doc.  03-64  Filed  1-2-03;  8:45  am] 
BILLING  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2002-1 3944;  Airspace 
Docket  No.  02-AEA-03] 

Amendment  of  Class  E  Airspace; 
Philadelphia,  PA 

AGENCY:  Federal  Aviation 
Administration  [FAA]  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Class  E 
airspace  at  Philadelphia,  PA.  The 
proliferation  of  airports  within  a  thirty 
mile  radius  of  Philadelphia 
International  Airport  with  approved 
Instrument  Flight  Rules  (IFR)  operations 
and  the  resulting  overlap  of  designated 
Class  E-5  airspace  has  made  this  action 
necessary.  This  action  consolidates  the 
Class  E-5  airspace  designations  for 
twenty  six  airports  and  results  in  the 
recision  of  fourteen  separate  Class  E-5 
descriptions  through  separate 
rulemaking  action.  The  area  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

EFFECTIVE  DATE:  0901  UTC  March  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  October  24,  2002,  a  notice 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  consolidating  existing  Class 
E-5  airspace  designations  in  the 
Philadelphia  complex  and  incorporating 
those  areas  into  the  Philadelphia,  PA 
descriptions  was  published  in  the 
Federal  Register  (67  FR  65324-65325). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 


comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
receiyed.  The  rule  is  adopted  as 
proposed.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  designations  for  airspace 
extending  upward  from  the  surface  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9K,  dated  August  30,  2002 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be  amended 
in  the  order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700  ft 
above  the  surface  for  aircraft  conducting 
IFR  operations  within  the  Philadelphia, 
PA  Class  E-5  airspace  description. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulations:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  at  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subject?  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregding,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 


September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  ft  above  the  ■ 
surface  of  the  earth. 


AEA  PA  E5  Philadelphia,  PA  (Revised) 

Philadelphia  International  Airport 

(Lat.  39=52'19'N..  long.  75'14'28"W.) 
Chester  County  G.  O.  Carlson  Airport.  PA 

(Lat.  39'58'44'T*J..  long.  75°51'!>6'1V.) 
New  Castle  County  Airport.  DE 

(Lat.  39"=40'43'TSJ..  long.  75'36'24nv.) 
Summit  Airpark,  DE 

(Lat.  39°31'13'T^.,  long.  75°43'14'TV.) 
Millville  Municipal  Airport.  N) 

(Lat.  39''22'04"N.,  long.  75°o'4'20nV.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  31-mile  radius 
of  Philadelphia  International  Airport 
extending  clockwise  from  a  225"  bearing  to 
a  307°  bearing  from  the  airport  and  within  a 
37-mile  radius  of  Philadelphia  International 
Airport  extending  from  a  307"^  bearing  to  a 
053°  bearing  from  the  airport  and  wifhin  a 
33-mile  radius  of  Philadelphia  International 
Airport  extending  from  a  053°  bearing  to  a 
173°  bearing  from  the  airport  and  within  a 
10-mile  radius  of  Philadelphia  International 
Airport  extending  from  a  173'  bearing  from 
the  airport  to  a  225"  from  the  airport  and 
within  a  7-mile  radius  of  Chester  County 
G.O.  Carlson  Airport  and  within  a  6.7  mile 
radius  of  New  Castle  County  Airport  and 
within  a  8-mile  radius  of  Summit  Airpark 
and  within  a  6.5-mile  radius  of  Millville 
Municipal  Airport,  excluding  the  airspace 
that  coincides  with  the  Wrightstown.  NJ; 
Pittstown,  NJ;  Princeton.  NJ;  Reading.  PA: 
Allentown,  PA:  and  Elkton,  MD  Class  E 
airspace  areas. 
***** 

Issued  in  Jamaica,  New  York  on  December 
13,  2002. 

Richard  ).  Ducharme, 
Assistant  Manager.  Air  Traffic  Division. 
Eastern  Region. 

IFR  Doc.  03-67  Filed  1-2-03:  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-1 3947;  Airspace 
OocketNo.  02-AEA-14] 

Amendment  of  Class  E  Airspace; 
Pennsylvania,  New  Jersey,  Delaware 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Final  Rule;  request  for 
tcomments. 

SUMMARY:  This  action  removes  the 
description  of  the  Class  E  airspace 
designated  for  Wilmington,  DE; 
Coatsville,  PA;  Toughkenamon,  PA; 
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Pottstown,  PA;  Doylestown,  PA; 
Quakertown,  PA;  CoUegeville,  PA; 
North  Philadelphia,  PA;  Perkasie,  PA; 
Berlin,  NJ,  Cross  Keys,  NJ;  Vincentown. 
NJ;  Hammonton,  NJ;  and  Millville,  NJ. 
The  affected  Class  E-5  airspace  for  the 
airports  included  in  these  descriptions 
will  be  consolidated  into  the 
Philadelphia,  PA  airspace  description 
contained  in  Docket  No.  FAA-2002- 
13944;  Airspace  Docket  No.  02-AEA- 
03,  effective  March  20,  2003. 
DATES:  Effective  date:  March  20,  2003. 

Comments  Date:  Comments  must  be 
received  on  or  before  January  10.  2003. 
ADDRESSES:  Send  comments  on  the  rule 
to  the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2002- 
13497/ Airspace  Docket  No.  02-AEA-14 
at  the  begirming  of  your  comments.  You 
may  also  submit  comments  on  the 
Internet  at  http://dms.dot.gov.  You  may 
review  the  public  docket  containing  the 
rule,  any  comments  received,  and  any 
final  disposition  in  person  in  the  Docket 
Office  between  9  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Docket  Office  (telephone  1-800- 
647-5527)  is  on  the  plaza  level  of  the 
Department  of  Transportation  NASSIF 
Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Eastern  Region.  1 
Aviation  Plaza.  Jamaica,  NY  11434- 
4890. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Aviation 
Plaza,  Jamaica.  NY  11434-4809. 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION:  Ahhough 
this  action  is  a  final  rule,  which 
involves  the  amendment  of  Class  E 
airspace  within  Delaware,  Pennsylvania, 
and  New  Jersey,  by  consolidating  that 
airspace  into  one  description,  and  was 
not  preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  This  rule  will  become  effective  on 
the  date  specified  in  the  DATES  section. 
However,  after  the  review  of  any 
comments  and,  if  the  FAA  finds  that 
further  changes  are  appropriate,  it  will 
initiate  rulemaking  proceedings  to 
extend  the  effective  date  or  to  amend 
the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  the  description  of  Class 
E  airspace  in  the  Philadelphia,  PA  area 
by  removing  the  airspace  designations 
for  Wilmington,  DE;  Coatsville,  PA; 
Toughkenamon,  PA;  Pottstown,  PA; 
Doylestown.  PA;  Quakertown,  PA; 
CoUegeville,  PA;  North  Philadelphia, 
PA;  Perkasie,  PA;  Berlin,  NJ;  Cross  Keys, 
NJ;  Vincentown,  NJ;  Hammonton,  NJ; 
and  Millville,  NJ  and  consolidating 
those  airspace  areas  into  the 
Philadelphia,  PA  description.  The 
proliferation  of  airports  with  Instrument 
Flight  Rule  (IFR)  operations  in  the 
vicinity  of  Philadelphia,  PA  has  resulted 
in  overlap  of  numerous  Class  E  airspace 
areas  and  confused  charting.  This  action 
clarifies  the  airspace  and  diminishes  the 
scope  and  complexity  of  charting.  The 
IFR  airports  within  those  areas  will  be 
incorporated  into  the  Philadelphia,  PA 
Class  E  airspace  area.  Accordingly,  since 
this  action  merely  consolidated  these 
airspace  areas  into  one  airspace 
designation  and  has  inconsequential 
impact  on  aircraft  operations  in  the  area, 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary. 

Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9K,  dated  August  30, 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Polices  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporated  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71 —{Amended] 

1 .  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854:  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth. 
***** 

AEA  DE  E5  Wilmirtgton,  DE  (Removed] 
AEA  PA  E5  Coatsville.  PA  |Removed| 
AEA  PA  E5  Toughkenarnon.  PA  IRemoved] 
AEA  PA  E5  Pottstown,  PA  IRemoved] 
AEA  PA  E5  Doylestown,  PA  [Removed] 
AEA  PA  E5  Quakertown,  PA  [Removed] 
AEA  PA  E5  CoUegeville,  PA  [Removed] 
AEA  PA  E5  North  Philadelphia,  PA 

[Removed] 
AEA  PA  E5  Perkasie,  PA  [Removed] 
AEA-NI  E5  Berlin,  NJ  [Removed] 
AEA  NJ  E5  Cross  Keys,  N]  [Removed] 
AEAN]  E5  Vincentown.  N]  [Removed] 
AEA  N)  E5  Hammonton,  N)  [Removed] 
AEA  NJ  E5  Millville,  NJ  [Removed] 
***** 

Issued  in  lamaica.  New  York  on  December 
13,2002. 

Richard  J.  Ducharme, 
Assistant  Manager,  Air  Traffic  Division, 
Eastern  Region. 
(FR  Doc.  03-69  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30346;  Amdt.  No.  3037] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 
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SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  January  3, 
2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  3. 
2003. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  avenue,  SW., 
Washington,  DC  20591; 

.2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP;  or, 

4.  The  Office  of  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 


SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procediues  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination-or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is*innecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The^ule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  bv  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SLAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 


impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"Significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this  ' 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington.  DC  on  December  20, 
2002. 
lames ).  Ballough,  ' 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on     - 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40106. 
40113.  40114.  40120,  44502.  44514.  44701. 
44719,  and  44721-44722. 

2.  Part  97  is  amended  to  read  as 
follows: 

§97.23, 97.25,  97.27, 97.29, 97.31,  97.33,  and 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §  97.29  ILS,  ' 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 
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*  *   *  Effective  January  23.  2003 

Naples,  FL,  Naples  Muni.  RNAV  (GPS)  RWY 

5,  Amdt  1 
Brunswick,  GA,  Malcolm  McKinnon,  RNAV 

(GPS)  RWY  4,  Orig 
Brunswich,  GA,  Malcolm  McKinnon,  RNAV 

(GPS)  RWY  22.  Orig 
Brunswich,  GA,  Malcolm  McKinnon,  GPS 

RWY  4,  Orig,  CANCELLED 
Brunswich,  GA,  Malcolm  McKinnon.  GPS 

RWY  22,  Orig.  CANCELLED 
Rexburg,  ID.  Rexburg-Madison  County. 

RNAV  (GPS)  RWY  35.  Orig 
Minneapolis,  MN.  Minneapolis-St  Paul  Intl/ 

Wold  Chamberlain,  ILS  RWY  12R,  Amdt  7 
Newburgh,  NY.  Stewart  Intl.  ILS  RWY  9. 

Amdt  10 
Kinston.  NC.  Kinston  Rgnl  |etpoij(  at  Stallings 

Field,  VOR  RWY  2.T.  Amdt  15 
Maxton,  NC.  Laurinburg-Maxton,  NDB  RWY 

5,  Amdt  1 
Maxton,  NC,  Laurinburg-Maxton,  ILS  RWY  5, 
.     Amdt  1 
Maxton,  NC.  Laurinburg-Maxton.  RNAV 

(GPS)  RWY  5.  Orig 
Maxton,  NC.  Laurinburg-Maxton,  RN.-VV 

(GPS)  RWY  2.3,  Orig 
Pinehurst/Southern  Pines,  NC,  .Moore 

County.  ILS  RWY  5,  Orig 
Pinehurst/Southern  Pines.  NC,  Moore 

Countv.  RNAV  (GPS)  RWY  23,  Orig 
Southern  Pines,  NC,  Moore  County.  ILS  RWY 

5.. Orig.  CANCELLED. 
Southern  Pines.  NC.  Moore  County,  GPS 

RWY  23,  Orig-B.  CANCELLED 
Washington.  NC.  Warren  Field,  RNAV  (GPS) 

RWY  5,  Orig 
Washington,  NC.  Warren  Field.  RNAV  (GPS) 

RWY  17,  Orig 
Washington.  NC.  Warren  Field.  RNAV  (GPS) 

RWY  23.  Orig 
Washington,  NC.  Warren  Field.  RNAV  (GPS) 

RWY  35.  Orig 
Washington.  NC,  Warren  Field.  GPS  RWY  5, 

Orig,  CANCELLED 
Manchester,  NH,  Manchester.  ILS  RWY  35, 

Orig 
Farmington,  NM,  Four  Corners  Regional, 

RNAV  (GPS)  RWY  5,  Orig 
Farmington,  NM.  Four  Corners  Regional. 

RNAV  (GPS)  RWY  7,  Amdt  1 
Farmington,  NM,  Four  Corners  Regional, 

RNAV  (GPS)  RWY  23,  Orig 
Farmington,  NM,  Four  Corners  Regional, 

VOR  RWY  23,  Orig 
Farmington,  NM,  Four  Corners  Regional, 

VORRWY25,  Amdt  10 
Farmington,  NM.  Four  Corners  Regional. 

VOR/DME  RWY  5,  Orig 
Akron,  OH.  Akron-Canton  Regional.  ILS 

RWY  1.  Amdt  37 
North  Bend,  OR.  North  Bend  Muni.  MLS 

RWY  22.  Orig.  CANCELLED 
Newport  News,  VA,  Newport  News/ 

Williamsburg  Intl.  LOG  BC  RWY  25.  Amdt 

13E,  CANCELLED 
Newport  News,  VA.  Newport  News/ 

Williamsburg  Intl,  ILS  RWY  7.  Amdt  31 
Newport  News,  VA,  Newport  News/ 

Williamsburg  Intl.  RNAV  (GPS)  RWY  7. 

Amdt  1 
Gillette.  WY.  Gillette-Campbell  Countv,  LOG/ 

DME  BC  RWY  16,  Amdt  3A,  CANCELLED 

'   *   *  Effective  March  20.  2003 

Hays,  KS,  Hays  Region3l,  NDB  RWY  34, 
Amdt  3 


Hays,  KS,  Hays  Regional,  RNAV  (GPS)  RWY 

34.  Amdt  1 
Humboldt.  TN,  Humboldt  Muni.  VOR/DME- 

A,  Amdt  5 

The  FAA  published  the  following 
procedure  in  Docket  No.  30343;  Amdt 
No.  3035  to  Fart  97  of  the  Federal 
Aviation  Regulations  (Vol.  67,  FR  No. 
240.  Page  76678;  dated  Friday, 
December  13,  2002)  under  section  97.23 
effective  January  23,  2003  which  is 
hereby  rescinded: 
CrisField,  MD,  Crisfield  Muni,  VOR-A,  Orig 

(FR  Doc.  03-97  Filed  1-2-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  260,  357  and  385 
[Docket  No.  RM03-3-000;  Order  No.  628] 

Before  Commissioners:  Pat  Wood,  III, 
Chairman;  William  L.  Massey,  and  Nora 
Mead  Brownell;  Elimination  of  the 
Paper  Filing  Requirements  of  FERC 
Form  Nos.  2,  2-A  and  6;  Order  No.  628 

Issued  December  26.  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  to  eliminate 
the  paper  filing  requirements  of  Form 
Nos.  2  (Form  2),  2-A  (Form  2-A),  and 
6  (Form  6).  Commencing  with  the 
calendar  year  2002  report  filing  due 
March  31,  2003  for  the  Form  2-A  and 
Form  6,  and  April  30,  2003  for  the  Form 
2,  only  electronic  submission  using 
Commission-provided  software  will  be 
required.  The  elimination  of  the  paper 
submissions  yields  significant  benefits 
to  the  respondents  and  the  Commission. 
These  benefits  include  reduced  printing 
and  handling  costs  and  an  overall 
reduction  in  filing  burden  for  the 
respondents,  and  a  reduction  in 
processing  and  maintenance  costs 
incurred  by  the  Commission. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  February  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Krug  (Technical  Information), 

office  of  Markets,  Tariffs  and  Rates, 

FERC,  888  First  Street.  NE., 

Washington,  DC  20426,  (202)  502- 

8419,  lames.krug@ferc.gov. 
Bolton  Pierce  (Electronic  System), 

Office  of  Markets  Tariffs  and  Rates, 

FERC,  888  First  Street,  NE., 


Washington,  DC  20426,  (202)  502- 
8803,  bolton.pierce@ferc.gov. 
Julia  Lake  (Legal  Information),  Office  of 
General  Counsel,  FERC.  888  First 
Street,  NE.,  Washington.  DC  20426, 
(202)  502-8370,  julia.lake@ferc.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

1.  This  Final  Rule  revises  parts  260, 
357  and  385  of  the  Commission's 
regulations  to  require  only  the 
electronic  filing  of  the  FERC  Form  No. 

2  "Annual  Report  for  Major  Natural  Gas 
Companies"  (Form  2),  FERC  Form  No. 
2-A  "Annual  Report  for  Nonmajor 
Natural  Gas  Companies"  (Form  2-A) 
and  FERC  Form  No.  6  "Annual  Report 
of  Oil  Pipeline  Companies"  (Form  6). 
Commencing  with  the  reports  for 
calendar  year  2002,  due  no  later  than 
March  3l',  2003  for  the  Form  2-A  and 
Form  6,  and  April  30,  2003  for  the  Form 

2,  there  will  be  no  further  requirement 
for  paper  copy  filings.  The  Commission 
has  determined  that  the  elimination  of 
the  paper  copies  of  the  Forms  2,  2-A 
and  6  will  provide  significant  benefits  to 
both  the  respondents  and  the 
Commission.  These  benefits  include 
reduced  printing  and  handling  costs  and 
an  overall  reduction  in  filing  burden  for 
the  respondents,  and  a  reduction  in 
processing  and  maintenance  costs 
incurred  by  the  Commission. 

n.  Background 

Forms  2  and  2-A     _ 

2.  Forms  2  and  2-A  data  are  collected 
pursuant  to  Sections  8  and  10  of  the 
Natural  Gas  Act  (NGA).  Section  8  of  the 
NGA  '  gives  the  Commission  the 
authority  to  issue  regulations  and  rules 
requiring  natural  gas  companies  to 
make,  keep  and  preserve  accounts, 
records,  correspondence,  memoranda, 
papers  and  books.  Section  10  of  the 
NGA  -  gives  the  Commission  authority 
through  rules  and  regulations  to  require 
periodic  and  special  reports.  The 
Commission's  Forms  2  and  2-A  filing 
requirements  are  found  at  18  CFR  260.1 
and  260.2. 

3.  Forms  2  and  2-A  collect  general 
corporate  information  that  includes: 
Summary  financial  information,  balance 
sheets  and  income  statements  and 
supporting  information,  gas  plant 
information,  operating  expenses  and 
statistical  data.  The  information  is  used 
in  the  continuous  review  of  the 
financial  condition  of  jurisdictional 
natural  gas  companies,  in  various  rate 
proceedings  and  in  the  Commission's 
audit  program.  Forms  2  and  2-A  data 


'15  LI.S.C.  717g. 
»15U.S.C.717i. 
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are  also  used  to  compute  annual  charges 
which  are  assessed  against  each! 
jurisdictional  natural  gas  compalny  and 
which  are  necessary  to  recover  the 
Commission's  annual ^xists/ 

4.  Form  2  is  filed  hv  respondents 
determined  to  be  "Major  Companies."  A 
respondent  is  defineilas  a  "Major 
Company"  if  it  meets  the  following 
requirement:  having  combined  gas 
transported  or  stored  for  a  fee  that 
exceeds  50  million  Dth  in  each  of  the 
three  previous  calendar  years.  For  the 
Form  2-A,  a  respondent  is  defined  as  a 
"Non  Major  Company"  if  it  meets  the 
following  requirement:  has  total  annual 
gas  sales  or  volume  transactions 
exceeding  200,000  Dth  in  each  of  the 
three  previous  calendar  years,  and  it  is 
not  classified  as  "Major." 

5.  The  Forms  2  ana  2-A  are  annual 
submissions  from  approximately  62  and 
48,  jurisdictional  natural  gas  companies, 
respectively.  Earlier  this  year,  the  Office 
of  Management  and  Budget  (OMB) 
approved  3 -year  extensions  for  both 
Forpis. 

Fomj  6 

6.  In  1977,  the  responsibility  to 
regulate  oil  pipeline  companies  was 
transferred  to  the  Commission  from  the 
Interstate  Commerce  Commission 
(ICC). 3  In  accordance  with  the  transfer 
of  authority,  the  Commission  was 
delegated  die  responsibility  under 
section  1  of  the  Interstate  Commerce  Act 
(ICA)  ■*  to  regulate  the  rates  and  charges 
for  transportation  of  oil  by  pipeline  and 
establish  the  valuation  of  those 
pipelines,  and  under  section  20  of  the 
itA  to  require  pipelines  to  file  annual 
and  other  reports  of  information 
necessary  to  exercise  its  statutory 
responsibilities.^ 

7.  Section  357.2  of  the  Commission's 
regulations  requires  every  pipeline 
carrier  subject  to  the  provisions  of 
section  20  of  the  ICA  to  file,  on  or  before 
March  31  of  each  year,  copies  of  Form 

6  "Annual  Report  of  Oil  Pipeline 
Companies."  ^  The  amount  of 
information  a  Form  6  respondent 
submits  is  based  on  its  jurisdictional 
operating  revenues  for  each  of  the  three 
preceding  calendar  years: 

(a)  Those  carriers  naving  annual 
jurisdictional  operating  revenues  of 


3  Section  402(b)  of  the  Department  of  Energy 
Reorganization  Act  (DOE  Act)  42  U.S.C.  7172(b). 
provides  that:  "there  are  hereby  transferred  to,  and 
vestBd  in,  the  Commission  all  functions  and 
authority  of  the  Interstate  Commerce  Commission 
or  any  officer  of  component  of  such  Commission 
where  the  regulatory  function  establishes  rates  or 
charges  for  the  transportation  of  oil  by  pipeline  or 
establishes  the  valuation  of  any  such  pipeline." 

M9App.  U.S.C.  1  (1998). 

5«9App.  U.S.C.  20(1988). 

6  18CFR357.2 


$500,000  or  more  for  each  of  the  three 
previous  calendar  years  must  prepare 
and  file  with  the  Commission  a 
complete  Form  6. 

(b)  Those  carriers  having  annual 
jurisdictional  operating  revenues  greater 
than  $350,000  but  less  than  $500,000  for 
each  of  the  three  previous  calendar 
years  must  prepare  and  file  page  1  of 
Form  6,  "Identification  and  Attestation 
Schedule,"  page  301,  "Operating 
Revenue  Accounts  (Account  600),"  and 
page  700,  "Annual  Cost  of  Service 
Based  Analysis  Schedule." 

(c)  Those  carriers  having  annual 
jurisdictional  operating  revenues  of 
$350,000  or  less  for  each  of  the  three 
previous  calendar  years  must  prepare 
and  file  page  1  of  Form  6, 
"Identification  and  Attestation 
Schedule"  and  page  700,  "Annual  Cost 
of  Service  Based  Analysis  Schedule." 

8.  The  Form  6  collects  general 
corporate  information  that  includes: 
summary  financial  information,  balance 
sheets  and  income  statements  and 
supporting  information,  operating 
expenses  and  plant  statistical  data.  The 
information  is  used  in  the  continuous 
review  of  the  financial  condition  of 
jurisdictional  companies,  in  various  rate 
proceedings  and  in  the  Commission's 
audit  program.^orm  6  data  is  also  used 
to  compute  annual  charges  which  are 
assessed  against  each  jurisdictional  oil 
pipeline  and  which  are  necessary  to 
recover  the  Commission's  annual  costs. 

9.  The  Form  6  is  an  annual 
submission  from  approximately  171 
jurisdictional  oil  pipeline  companies.  In 
2001,  the  Office  of  Management  and 
Budget  (OMB)  approved  a  3-year 
extension  for  the  Form. 

III.  Discussion 

10.  In  this  Final  Rule,  the  Commission 
is  eliminating  the  requirement  to  file 
paper  copies  of  Forms  2,  2-A  and  6,  and 
now  will  require  only  electronic  copies. ' 

1 1 .  Current  filing  regulations  for  the 
Forms  2,  2-A  and  6  require  the 
respondents  to  use  Commission- 
distributed  submission  software  '^  to 
produce  both  electronic  and  paper 
submissions  of  the  forms.  The 
submission  software  provides  a  user 
interface  for  data  entry,  printing,  and 
uploading  of  the  electronic  filing  to  the 
Commission.  The  electronic 
submission — which  is  in  a  database 
format  that  is  compatible  with  many  off- 
the-shelf  commercial  software 
programs — is  processed  and  made 
available  to  staff  and  the  public  within 


24  hours  after  filing.  The  electronic     ' 
filing  is  then  used  to  create  an  electronic 
version  (PDF)  of  the  paper  forms  that 
can  be  accessed  through  the 
Commission's  document  retrieval 
system  (the  Federal  Energy  Regulatory 
Records  Information  System  (FERRIS)). 
Alternatively,  interested  persons  can 
view  and  print  paper  copies  of  the 
electronically  filed  data  by  using  the 
Commission's  Form  2/2-A  or  Form  6 
viewer  software  which  is  also  available 
for  download  on  the  FERC's  Web  site. 

12.  With  the  availability  of  the  Form 
2/2-A  and  Form  6  submission  software, 
the  Form  2/2-A  and  Form  6  viewer 
software  and  FERRIS,  there  is  no  need 
for  paper  submissions  of  Forms  2,  2-A 
and  6.  The  Commission  will  continue  to 
provide  staff  and  the  public  access  and 
the  ability  to  print  copies  of  these 
Forms,  however.  The  Commission's 
elimination  of  the  paper  submissions  of 
the  Forms  2,  2-A  and  6  thus  should  not 
have  an  adverse  impact  on  users  of  the 
Forms. 

13.  This  Final  Rule  is  part  of  the 
Commission's  ongoing  efforts  to  revise 
and  streamline  its  existing  reporting 
requirements,  reduce  the  filing  burden 
on  reporting  companies,  and  meet  the 
Paperwork  Reduction  Act  of  1995. 

14.  Notice  and  comment  procedures 
are  not  necesseury  in  this  rulemaking 
docket  because  the  Commission  is  not 
changing  the  contents  of  the  Forms  2,  2- 
A  and  6,  but  merely  eliminating  the 
paper  filing  requirements. 

IV.  Environmental  Statement  ■' 

15.  Commission  regulations  require 
that  an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse .   • 
effect  on  the  human  environment.*  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural,  or  that  does  not 
substantially  change  the  effect  of 
legislation  or  regulations  being 
amended,"  and  also  for  information 
gathering,  analysis,  and 
dissemination.^"  This  Final  Rule  does 
not  substantially  change  the  effect  of  the 
regulations  being  amended.  In  addition, 
this  Final  Rule  involves  information 
gathering,  analysis  and  dissemination. 
Therefore,  this  Final  Rule  falls  within 
the  categorical  exemption  provided  in 
the  Commission's  regulations. 
Consequently,  neither  an  environmental 


'  Forms  2/2A  and  6  submission  software  are 
Windows  95/98/2000/ME/NT/XP  compatible  and 
can  be  downloaded  from  the  FERC's  Web  site  at: 
http://www.rimsweb2.ferc.fed.us/form2  and  http:// 
www.rimsweb2.ferc.fed.  us/form6. 


"Regulations  Impleinenting  National 
Environmental  Policy  Act.  52  FR  47897  (Dec.  17. 
1987),  FERC  Stats.  &  Regs.  1 30.783  (1987). 

«18CFR380.4(a)(2)(ii). 

•0  18  CFR  380.4(a)(5). 
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impact  statement  nor  an  environmental 
assessment  is  required. 

V.  Regulatory  Flexibility  Act 

16.  In  Mid-Tex  Elect.  Coop.  v.  FERC, 
773  F.2d  327  (DC.  Cir.  1985).  the  court 
found  that  Congress,  in  passing  the 
Regulatory  Flexibility  Act  (RFA)," 
intended  agencies  to  limit  their 
consideration  under  the  RFA  "to  small 
entities  that  would  be  directly 
regulated"  by  proposed  rules.  Id.  at  342. 
The  court  further  concluded  that  "the 
relevant  'economic  impact'  was  the 
impact  of  compliance  with  the  proposed 
rule  on  regulated  small  entities."  Id. 

17.  This  Final  Rule  will  reduce  the 
reporting  burden  for  all  reporting 
companies,  including  small  reporting 
companies.  The  Commission  also  finds 
that  most  of  the  filing  companies 
regulated  by  the  Commission  do  not  fall 
within  the  RFA's  definition  of  a  small 
entity.^ 2  The  Commission  therefore 
certifies  that  this  Final  Rule  will  not 
have  a  significant  economic  impact  on 

a  substantial  number  of  small  entities. 

VI.  Information  Collection  Statement 

18.  The  Office  of  Management  and 
Budget  (OMB)  regulations  require  that 
0MB  approve  certain  reporting  and 
record  keeping  (collections  of 
information)  imposed  by  an  agency.  The 
information  collection  requirements  in 
this  Final  Rule  are  contained  in  Form  2, 
"Annual  Report  for  Major  Natural  Gas 
Companies"  (OMB  Control  No.  1902- 
0028),  FERC  Form  2-A  "Annual  Report 
for  Nonmajor  Natural  Gas  Companies" 
(OMB  Control  No.  1902-0030),  and 
Form  6  "Annual  Report  of  Oil  Pipeline 
Companies"  (OMB  Control  No.  1902- 
0022).  Form  2  most  recently  received 
OMB  approval  on  March  29,  2002,  fbr 
the  period  through  March  31,  2005. 
Form  2-A  received  OMB  approval  on 
April  2,  2002,  for  the  period  through 
April  30,  2005.  Form  6  received  OMB 
approval  on  March  29,  2001,  for  the 
period  through  March  31,  2004. 

19.  The  elimination  of  the  paper 
submissions  is  part  of  the  Commission's 
ongoing  program  to  reduce  reporting 
biirdens.  As  explained  below,  the  shift 
to  a  paperless  filing  of  the  Forms  2,  2- 
A  and  6  will  reduce  the  biuden  on 
regulated  companies  for  reporting  and 
maintaining  information  under  the 
Commission's  Forms  2,  2-A  and  6 
regulations. 


"  5  U.S.C.  601-612. 

"  5  use.  601(3),  citing  to  section  3  of  the  Small 
Business  Act,  15  U.S.C.  632.  Section  3  of  the  Small 
Business  Act  defines  a  "small-business  concern"  as 
a  business  which  is  independently  owned  and 
operated  and  which  is  not  dominant  in  its  field  of 
operation. 


20.  The  regulated  entity  shall  not  be 
penalized  for  failure  to  respond  to  this 
collection  of  information  unless  the 
collection  of  information  displays  a 
valid  OMB  control  number. 

Title:  FERC  Form  No.  2,  "Annual 
Report  for  Major  Natural  Gas 
Companies";  FERC  Form  No.  2-A, 
"Annual  Report  for  Nonmajor  Natural 
Gas  Companies";  FERC  Form  No.  6, 
"Annual  Report  of  Oil  Pipeline 
Companies". 

Action:  Revision  of  Currently 
Approved  Collections  of  Information. 

OMB  Control  Nos.:  1902-0022,  1902- 
0028  and  1902-0030. 

Respondents:  Jurisdictional  Natural 
Gas  and  Oil  Pipeline  Companies. 

Frequency  of  Responses:  Annually. 

Reporting  Burden:  Form  2:  With  the 
elimination  of  the  paper  submission,  the 
Commission  estimates  a  savings  of  $560 
per  respondent  due  to  reduced  printing 
and  handling  costs.  For  the  Federal 
government,  the  cost  savings  for  the 
Form  2  will  be  $10,000  due  to  a 
reduction  in  processing  and 
maintenance  costs. 

Form  2-A:  With  the  elimination  of  the 
paper  submission,  the  Commission 
estimates  a  savings  of  $354  per 
respondent  due  to  reduced  printing  and 
handling  costs.  For  the  Federal 
government,  the  cost  savings  for  the 
Form  2-A  will  be  $6,000  due  to  a 
reduction  in  processing  and 
maintenance  costs. 

Form  6:  With  the  elimination  of  the 
paper  submission,  the  Commission 
estimates  a  savings  of  $369  per 
respondent  due  to  reduced  printing  and 
handling  costs.  For  the  Federal 
government,  the  cost  savings  for  the 
Form  6  will  be  $3,748  due  to  a 
reduction  in  processing  and 
maintenance  costs. 

21.  The  proposed  paperless  filing 
requirements  conform  to  the 
Commission's  plan  for  efficient 
information  collection,  communication 
and  management  within  the  natural  gas 
and  oil  pipeline  industries.  These 
changes  will  continue  to  contribute  to 
well-informed  decision-making  and 
streamlined  workload  processing. 

22.  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  Attention: 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  Phone:  (202)  502- 
8415;  Fax:  (202)  273-0873,  e-mail: 
michael.miller@ferc.gov. 

23.  For  the  submission  of  conmients 
concerning  the  collection  of  information 
and  the  associated  burden  estimates, 
please  send  your  comments  to  the 


contact  listed  above  or  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503  (Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission,  phone  (202) 
395-7856;  Fax:  (202)  395-7285). 

Vn.  Document  Availabilty 

24.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  io 
view  and/ or  print  the  contents  of  this 
document  via  the  Internet  through  the 
Commission's  Home  Page  (http:// 
wwW.ferc.gov)  and  in  FERC's  Public 
Reference  Room  during  normal  business 
hours  (8:30  a.m.  to  5  p.m.  Eastern  time) 
at  888  First  Street,  NE.,  Room  2 A, 
Washington,  DC  20426. 

25.  From  the  Commission's  Home 
Page  on  the  Internet,  this  information  is 
available  in  FERRIS.  The  full  text  of  this 
document  is  available  on  FERRIS  in 
PDF  and  WordPerfect  format  for 
viewing,  printing,  and/or  downloading. 
To  access  this  document  in  FERRIS, 
type  the  docket  number  (excluding  the 
last  three  digits  of  this  document)  in  the 
document  number  field. 

26.  User  assistance  is  available  for 
FERRIS  and  the  Commission's  Web  site 
during  regular  business  hours  from  our 
Help  line  at 

(202)  502-8222  or  the  Public  Reference 
Room  at  (202)  502-8371,  TTY  (202) 
502-8659.  Please  e-mail  the  Public 
Reference  Room  at 
public.referenceroom@ferc.gov. 

Vm.  Effective  Date  and  Congressional 
Notification 

27.  This  Final  Rule  will  take  effect 
February  3,  2003.  The  Commission  has 
determined,  with  the  concurrence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of  . 
the  Office  of  Management  and  Budget, 
that  this  rule  is  not  a  "major  rule" 
within  the  meaning  of  Section  251  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.^  ^ 
The  Commission  will  submit  the  Final 
Rule  to  both  houses  of  Congress  and  the 
General  Accounting  Office.  ^* 

List  of  Subjects 

18  CFR  Part  260 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  357 

Pipelines,  Reporting  and 
recordkeeping  requirements,  Uniform 
System  of  Accounts. 


"5  U.S.C.  804(2). 

"5  U.S.C.  801(a)(1)(A). 
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18  CFR  Part  385 

Administrative  practice  and 
procedure,  Electric  power,  Penalties, 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 
Linvrood  A.  Watson,  |r.. 
Deputy  Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  parts  260,  357  and 
385,  Chapter  I,  Title  18,  of  the  Code  of 
Federal  Regulations,  as  follows: 

PART  260— STATEMENTS  AND 
REPORTS  (SCHEDULES) 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Aathority:  15  U.S.C.  717-717w,  3301- 
3433;  42  U.S.C.  7101-7352. 

2.  In  §  260.1,  paragraph  (b)  is  revised 
to  read  as  follows: 

§260.1     FERC  Form  No.  2,  Annual  report 
for  Major  natural  gas  companies 

***** 

(b)  Filing  requirements.  Each  natural 
gas  company,  as  defined  in  the  Natural 
Gas  Act  (15  U.S.C.  717,  et  seq.)  which 
is  a  major  company  (a  natural  gas 
company  whose  combined  gas 
transported  or  stored  for  a  fee  exceeded 
50  million  Dth  in  each  of  the  three 
previous  calendar  years)  must  prepare 
and  file  with  the  Commission,  on  or 
before  April  30  following  the  close  of 
each  calendar  year,  FERC  Form  No.  2.* 
Newly  established  entities  must  use 
projected  data  to  determine  whether 
FERC  Form  No.  2  must  be  filed.  The 
form  must  be  filed  in  electronic  format 
only,  as  indicated  in  the  general 
instructions  set  out  in  that  form.  The 
format  for  the  electronic  filing  can  be 
obtained  at  the  Federal  Energy 
Regulatory  Commission,  Division  of 
Information  Services,  Public  Reference 
emd  Files  Maintenance  Branch, 
Washington,  DC  20426.  One  copy  of  the 
report  must  be  retained  by  the 
respondent  in  its  files. 

3.  In  §  260.2,  paragraph  (b)  is  revised 
to  read  as  follows: 

§260.2    FERC  Form  No.  2-A,  Annual  report 
for  Nonmajor  natural  gas  companies 

***** 

(b)  Filing  requirements.  Each  natural 
gas  company,  as  defined  by  the  Natural 
Gas  Act,  not  meeting  the  filing  threshold 
for  FERC  Form  No.  2,  but  having  total 
gas  sales  or  volume  transactions 
exceeding  200,000  Dth  in  each  of  the 
three  previous  calendar  years,  must 
prepare  and  file  with  the  Commission, 
on  or  before  March  31  following  the 
close  of  each  calendar  year,  FERC  Form 
No.  2-A.  Newly  established  entities 


must  use  projected,  data  to  determine 
whether  FERC  Form  No.  2-A  must  be 
filed.  The  form  must  be  filed  in 
electronic  format  only,  as  indicated  in 
the  general  instructions  set  out  in  thatjl^ 
form.  The  format  for  the  electronic  filii^ 
can  be  obtained  at  the  Federal  Energy 
Regulatory  Commission,  Division  of 
Information  Services,  Public  Reference 
and  Files  Maintenance  Branch, 
Washington,  DC  20426.  One  copy  of  the 
report  must  be  retained  by  the 
respondent  in  its  files. 

PART  357— ANNUAL  SPECIAL  OR 
PERIODIC  REPORTS:  CARRIERS 
SUBJECT  TO  PART  I  OF  THE 
INTERSTATE  COMMERCE  ACT 

4.  The  authority  citation  for  part  357 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7101-7352,  49  U.S.C. 
60502,  49'!\pp.  U.S.C.  1-85  (1988). 

5.  In  §  357.2,  paragraph  (c)(3)  is 
revised  to  read  as  follows: 

§357.2    FERC  Form  No.  6,  Annual  Report 
of  Oil  Pipeline  Companies 

***** 

[c]  What  to  submit*  *   * 

(3)  The  form  must  be  filed  in 
electronic  format  only  pursuant  to 
§  385.2011  of  this  chapter,  beginning 
with  report  year  2002,  due  on  or  before 
March  31,  2003. 

PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

6.  The  authority  citation  for  part  385 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717Z,  3301-3432;  16  U.S.C  791a-825r. 
2601-2645;  31  U.S.C.  9701;  42  U.S.C.  7101- 
7352;  49  U.S.C.  60502;  49  App.  U.S.C.  1-85 
(1988). 

7.  In  §  385.2011,  paragraph  (c)(3)  is 
revised  to  read  as  follows: 

§  385.201 1     Procedures  for  filing  on 
electronic  media  (Rule  2011). 

***** 

[c)  What  to  file.*  *  * 

(3)  With  the  exception  of  the  Form 
Nos.  1,  2.  2-A  and  6,  the  electronic 
media  must  be  accompanied  by  the 
traditional  prescribed  number  of  paper 
copies. 
***** 

[FR  Doc.  0.3-153  Filed  1-2-03;  8:45  am] 
BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0303;  FRL-7282-4] 

Mesotrione;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  mesotrione  in 
or  on  com,  pop,  grain  and  corn,  pop, 
stover.  Interregional  Research  Project 
Number  4  (IR-4)  requested  these 
tolerances  under  the  Federal  Food,     "'"^^ 
Drug,  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
January  3,  2003.  Objections  and  requests 
for  hearings,  identified  by  docket  ID, 
number  OPP-2002-0303,  must  be 
received  on  or  before  March  4.  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shaja  R.  Brothers.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW., Washington, 
DC  20460-0001;  telephone  number: 
J703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Industry  (NAICS  111,  112.  311. 
32532),  Crop  production.  Animal 
production.  Food  manufacturing. 
Pesticide  manufacturing. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
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the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.,  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0303.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119.' 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cft-180_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
wvrw.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  7, 
2002  (67  FR  51270)  (FRL^7186-5).  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
aimouncing  the  filing  of  pesticide 


petitions  (PP  2F6443  and  2E6465)  by  IR- 
4.  681  US  Highway  #1  South,  North 
Bmnswick,  NJ  08902-3390.  That  notice 
included  a'summary  of  the  petitions 
prepared  by  Sygenta  Crop  Protection 
Inc.,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.571  be  amended  by  establishing  a 
tolerance  for  residues  of  the  herbicide 
mesotrione,  2-[4-(methylsulfonyl)-2- 
nitrobenzoyl]-l  ,3-cyclohexanedione,  in 
or  on  corn,  pop  grain  and  corn,  pop 
stover  at  0.01  parts  per  million  (ppm). 

Section  408(b)(2)(A)(i)  of  die  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
Other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  cuid  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue  *   *  *" 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulator}' 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997) 
(FRL-5754-7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
uf  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  residues  of 
mesotrione  on  com,  pop  grain  and  corn, 
pop  stover  at  0.01  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 


A.  Toxicologicai  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the  . 
toxic  effects  caused  by  mesotrione  is 
discussed  in  Unit  III.A.  of  the  final  rule 
on  the  Mesotrione  Pesticide  Tolerance 
published  in  the  Federal  Register  of 
June  21,  2001  (66  FR  33187)  (FRI^ 
6787-7). 

B.  Toxicologicai  Endpoints 

A  summary  of  the  toxicologicai 
endpoints  for  mesotrione  used  for 
human  risk  assessment  is  discussed  in 
Unit  III.B.  of  the  final  rule  on 
Mesotrione  Pesticide  Tolerance 
published  in  the  Federal  Register  of 
June  21,  2001  (66  FR  33187).  A  chronic 
aggregate  risk  assessment  is  appropriate 
for  mesotrione  and  was  performed  by 
EPA. 

C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.517)  for  the 
residues  of  mesotrione,  in  or  on  the 
following  raw  agricultural  commodities: 
Field  corn:  Grain,  fodder  and  forage, 
each  at  0.01  ppm.  A  section  18 
registration  was  granted  to  the  State  of 
Wisconsin  for  time-limited  tolerances 
(expires  June  2004)  for  sweet  corn: 
Kernel,  forage  and  stover  at  0.01,  0.5 
and  2.0,  respectively.  Risk  assessments 
conducted  by  EPA  to  ^ssess  dietary 
exposures  from  mesotrione  are 
discussed  in  Unit  III  C.l  on  the  final 
rule  of  Mesotrione  Pesticide  Tolerance 
published  in  the  Federal  Register  of 
June  21,  2001  (66  FR  33187). 

2.  Dietary  exposure  from  drinking 
water.  GENEEC  and  SCI-GROW  models 
were  used  for  the  estimated 
environmental  concentrations  (EECs)  of 
mesotrione  for  acute  and  chronic 
exposures.  See  Unit  III  C.2  for 
discussion  in  the  final  rule  of 
Mesotrione  Pesticide  Tolerance 
published  in  the  Federal  Register  of 
June  21,  2001  (66  FR  33187). 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Mesotrione  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure. 
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4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408{b){2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
toleraijce,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
mesotrione  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
mesotrione  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  mesotrione  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additiond  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  quantitative  evidence  of 
increased  susceptibility  demonstrated  in 
the  oral  prenatal  developmental  toxicity 
studies  in  rats,  mice,  and  rabbits. 


Delayed  ossification  was  seen  in  the 
fetuses  at  doses  below  those  at  which 
maternal  toxic  effects  were  noted. 
Maternal  toxic  effects  in  the  rat  were 
decreased  body  weight  gain  during 
treatment  and  decreased  food 
consumption  and  in  the  rabbit, 
abortions  and  GI  effects. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  mesotrione  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposiu-es.  The 
FQPA  safety  factor  (lOx)  is  retained  in 
assessing  the  risk  posed  because  there  is 
quantitative  evidence  of  increased 
susceptibility  of  the  young  exposed  to 
mesotrione  in  the  prenatal 
developmental  toxicity  studies  in  mice,' 
rats,  and  rabbits  and  in  the  multi- 
generation  reproduction  study  in  mice, 
there  is  qualitative  evidence  of 
increased  susceptibility  of  the  young 
exposed  to  mesotrione  in  the  multi- 
generation  reproduction  study  in  rats; 
and  a  Developmental  Neurotoxicity 
Study  is  required  to  assess  the  effects  of 
tyrosinemia  on  the  developing  nervous 
system  exposed  to  mesotrione. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  "upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposiu«  (i.e.,  the  PAD)  is 
available  for  exposiu-e  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)].  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

*A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinldng  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  EPA  are  used  to  calculate 
DWLOCs:  2  liter  (L)/70  k^  (adult  male). 


2L/60  kg  (adult  female),  and  lL/10  kg 
(child).  Default  body  weights  and 
drinking  water  consumption  values  vary 
on  an  individual  basis.  This  variation 
will  be  taken  into  account  in  more 
refined  screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-  term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with,  other  sources  of 
exposiu-e  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  ag^egate  , 
risk  assessment  process. 

1 .  Acute  risk.  Acute  doses  and 
endpoints  were  not  selected  for  the 
general  U.S.  population  (including 
infants  and  children)  or  the  females  13- 
50  years  old  population  subgroup  for 
mesotrione;  therefore,  acute  dietary  risk 
is  not  expected. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposiu-e,  EPA  has  concluded 
that  exposure  to  mesotrione  from  food 
will  utilize  2.1%  of  the  cPAD  for  the 
U.S.  population,  4.4%  of  the  cPAD  for 
infants  (<1  year  old)  and  5.0%  of  the 
cPAD  for  children  1-6  years  old.  There 
are  no  residential  uses  for  mesotrione 
that  result  in  chronic  residential 
exposure  to  mesotrione.  In  addition, 
there  is  potential  for  chronic  dietary 
exposure  to  mesotrione  in  drinking 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  160% 
of  the  cPAD,  as  shown  in  the  following 
Table: 


AGGREGATE  RISK  ASSESSMENT  FOR  CHRONIC  (NON-CANCER)  EXPOSURE  TO  MESOTRIONE" 


Population  Subgroup 


U.S.  Population 
Infants  (<1  year  old) 
Chldren  (1-6  years  old) 


cPAD 

mg/kg/day 


0.0  007 
0.0  007 
0.0  007 


%  cPAD 
(Food) 


2.1 
4.4 
5.0 


Surface 

Water  EEC 

(PPb) 


4.3 
4.3 
4.3 


Ground 

Water  EEC 

(PPb) 


0.1  5 
6.15 
0.15 


Chronic 

DWLOC 

(PPb) 


2t. 

6.7 
6.7 
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Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  mesotrione— Continued 


Population  Subgroup 

cPAD 
mg/kg/day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

Females  (13-50  years  oW) 

0.0  007 

1.6 

4.3 

0.15 

20.7 

3.  Aggregate  cancer  risk  for  U.S. 
population.  In  accordance  with  the  EPA 
Draft  Guidelines  for  Carcinogen  Risk 
Assessment  (July,  1999),  the  Agency 
classified  mesotrione  as  "not  likely  to  be 
carcinogenic  to  humans"  by  all  routes  of 
exposure  based  upon  lack  of  evidence  of 
carcinogenicity  in  rats  and  mice; 
therefore,  cancer  risk  is  not  expected. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  mesotrione 
residues. 

rv.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(high  pressure  liquid  chromatography) 
is  available  to  enforce  the  tolerance 
expression.  Adequate  enforcement 
methodology  (example — gas 
chromotography)  is  available  to  enforce 
the  tolerance  expression.  The  method 
may  be  requested  from:  Francis  Griffith, 
Analytical  Chemistry  Branch, 
Environmental  Science  Center, 
Environmental  Protection  Agency,  701 
Mapes  Road,  Fort  George  G.  Mead,  MD 
20755-5350;  telephone  number  (410) 
305-2905;  griffith.francis@epa.gov. 

B.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  tolerances/Maximum  Residue 
Levels  for  mesotrione  residues.  Thus, 
harmonization  is  not  an  issue  at  this 
time. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  mesotrione,  2-[4- 
(methylsulfonyl)-2-nitrobenzoyl)-l,3- 
cyclohexanedione,  in  or  on  corn,  pop, 
grain  and  com.  pop,  stover  at  0.01  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 


FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  40e(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  numher 
OPP-2002-0303  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  4,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 


from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  nimiber  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061.       ,      . 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  yoiu-  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  yoiur 
copies,  identified  by  docket  ID  number 
OPP-2002-0303,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
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file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  yovu 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issuesls)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Bucket  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 


consensus  standards  piu'suant  to  section 
1 2(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
hy  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  Foj  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
imphcations."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indicin  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 


effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vin.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  20,  2002. 
Debra  Edwards, 

Acting  Director.  Registration  Division.  Office  ^ 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART1 80— [AMENDED] 

,1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  Section  180.571  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (a)  to  read  as 
follows: 

§180.571    Mesotrione. 

(a)     *     *     * 


Commodity                !.     P^S^^" 

•                             •                             • 

Corn,  pop,  grain 
Com,  pop,  stover 

• 

0.01 
0.01 

[FR  Doc.  03^  Filed  1-2-03:  8:45  ami 
BILUNG  CODE  6560-50-S 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0331;  FRL-7283-2] 

S-metolachlor;  Pesticide  Tolerances 
for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  the  combined 
residues  (free  and  bound)  of  the 
herbicide  s-metolachlor  [(S)-2-chloro-N- 
{2-ethyl-6-methylphenyl)-N-(2-methoxy- 
l-methylethyl)acetamide],  its  R- 
enantiomer  and  its  metabolites, 
determined  as  the  derivatives,  2-[(2- 
ethyl-6-methylphenyl)aminol-l- 
propanol  and  4-(2-ethyl-6- 
methylphenyl)-2-hydroxy-5-methyl-3- 
morpholinone,  each  expressed  as  the 
parent  compound  in  or  on  sweet 
potatoes.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  sweet  potatoes. 
This  regulation  establishes  a  maximum 
permissible  level  for  residues  of  s- 
metolachlor  in  this  food  commodity. 
The  tolerance  will  expire  and  is  revoked 
on  December  31,  2004.  Although  the 
exemption  was  granted  for  the  active 
ingredient  s-metolachlor  and  the  time- 
limited  tolerance  is  being  set  for  s- 
metolachlor.  the  Agency  has  determined 
that  residues  of  concern  for  s- 
metolachlor  are  the  same  as  those  for 
metolachlor,  and  therefore,  the  tolerance 
is  being  included  under  40  CFR  180.368 
but  under  its  own  section  in  paragraph 
(b).  Metabolites  of  metolachlor  are 
assumed  to  be  toxicologically  equivalent 
to  parent  metolachlor.  The  Agency  has 
determined  that  the  residues  of  concern 
for  plant  and  animal  commodities  are 
metolachlor  and  its  metabolites, 
determined  as  the  derivatives  CGA- 
37913  and  CGA-49751. 
DATES:  This  regulation  is  effective 
January  3,  2003.  Objections  and  requests 
for  hearings,  identified  by  docket  ID 
number  OPP-2002-0331,  must  be 
received  on  or  before  March  4,  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests  -may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VII.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Ertman, Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 


Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone 
number:(703)308-9367;  e-mail  address: 
sec-18-mailbox@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  federal  or  state 
government  agency  involved  in 
administration  of  environmental  quality 
programs  (i.e..  Departments  of 
Agriculture,  Environment,  etc). 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

•  Federal  or  State  Government  Entity, 
(NAICS  9241).  Departments  of 
Agriculture,  Environment,  etc. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to    - 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0331.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
CrystalMall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the"  Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 


40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/ 
40cfrl80_(_00.html,  a  beta  site  currently 
under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and  408 
(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
is  establishing  a  tolerance  for  the 
combined  residues  (free  and  bound)  of 
the  herbicide  s-metolachlor  [(S)-2- 
chloro-N-(2-ethyl-6-methylphenyl)-N-(2- 
methoxy-l-methylethyl)acetamide],  its 
R-enantiomer  and  its  metabolites, 
determined  as  the  derivatives,  2-[(2- 
ethyl-6-methylphenyl)aminol-l- 
propanol  and  4-(2-ethyl-6- 
methylphenyl)-2-hydroxy-5-methyl-3- 
morpholinone,  each  expressed  as  the 
parent  compound,  in  or  on  sweet 
potatoes  at  0.2  parts  per  million  (ppm). 
This  tolerance  wiU  expire  and  is 
revoked  on  December  31,  2004.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

Secdon  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  of  the  FFDCA 
and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Section 
408(e)  of  the  FFDCA  allows  EPA  to 
establish  a  tolerance  or  an  exemption 
from  the  requirement  of  a  tolerance  on 
its  own  initiative,  i.e.,  without  having 
received  any  petition  from  an  outside 
party. 
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Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
detennines  that  the  tolerance  is  "safe." 
Section  408(b)(2){A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  hann  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposiu^s  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  ..." 

Section  18  of  the  FIFRA  authorizes 
EPA  to  exempt  any  Federal  or  State 
agency  from  any  provisioii  of  FIFRA,  if 
EPA  determines  that  "emergency 
conditions  exist  which  require  such 
exemption."  This  provision  was  not 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

III.  Emergency  Exemption  for  S- 
metolachlor  on  Sweet  Potatoes  and 
FFDCA  Tolerances 

The  States  of  Louisiana  and 
Mississippi  requested  the  use  of  s- 
metolachlor  on  sweet  potatoes  to  control 
sedges  due  to  ah  increased  pressure 
from  these  weed  species  and  a  lack  of 
effective  registered  alternatives.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  s-metolachlor  on  sweet  potatoes 
for  control  of  sedges  in  Louisiana  and 
Mississippi.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist  for  these 
States. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
s-metolachlor  in  or  on  sweet  potatoes.  In 
doing  so,  EPA  considered  the  safety 
standard  in  section  408(b)(2)  of  the 
FFDCA,  and  EPA  decided  that  the 
necessary  tolerance  under  section 
408(1)(6)  of  the  FFDCA  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 


tolerance  without  notice  and 
opportimity  for  public  comment  as 
provided  in  section  408(1)(6)  of  the 
FFDCA.  Although  this  tolerance  will 
expire  and  is  revoked  on  December  31, 
2004,  under  section  408(1)(5)  of  the 
FFDCA,  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  sweet 
potatoes  after  that  date  will  not  be 
imlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
this  tolerance  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  s-metolachlor  meets  EPA's 
registration  requirements  for  use  on 
sweet  potatoes  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of  s- 
metolachlor  by  a  State  for  special  local 
needs  imder  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Louisiana  and 
Mississippi  to  use  this  pesticide  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  EPA's 
regulations  implementing  FIFRA  section 
18  as  identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  s-metolachlor, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  under 
FOR  FURTHER  INFORMATION  CONTACT. 

rv.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Toler^Ites 
(62  FR  62961,  November  26.  1997) 
(FRL-5  754-7)  . 

The  Agency  has  determined  that  the 
residues  of  concern  for  plant  and  animal 
commodities  are  metolachlor  and  its 
metabolites,  determined  as  the 
derivatives  CGA-37913  and  CGA-49751. 
Metabolites  of  metolachlor  are  assumed 
to  be  toxicologically  equivalent  to 
parent  metolachlor.  The  residues  of 
concern  for  s-metolachlor  are  the  same 
as  those  for  metolachlor. 


Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  s-metolachlor  and  to 
make  a  determination  on  aggregate 
exposing,  consistent  with  section 
408(b)(2)  of  the  FFDCA,  for  a  time- 
limited  tolerance  far  the  combined 
residues  (free  and  bound)  of  the 
herbicide  s-metolachlor  [(S)-2-chloro-N- 
(2-ethyl-6-methylphenyl)-N-(2-methoxy- 
l-methylethyl)acetamide],  its  R- 
enantiomer  and  its  metabolites, 
determined  as  the  derivatives,  2-[(2- 
ethyl-6-methylphenyl)amino]-l- 
propanol  and  4-(2-ethyl-6- 
methylphenyl)-2-hydroxy-5-methyl-3- 
morpholinone,  each  expressed  as  the 
parent  compound  in  or  on  sweet 
potatoes  at  0.2  ppm. 

EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  lowest  dose  at 
which  adverse  effects  of  concern  are 
identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  imcertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  hiunans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknovkrns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  SF. 

For  non-dietary  risV  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOC). 
For  example,  when  100  is  the 
appropriate  UF  (lOX  to  accoimt  for 
interspecies  differences  and  lOX  for 
intraspecies  differences)  the  LOC  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
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to  exposures  (margin  of  exposure  (MpE) 
=  NOAEL/exposure)  is  calculated  and 
compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amoimt  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  xlO-^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  nonJinear  approach. 


a  "point  of  departiue"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE  cancer  = 
point  of  departiue/exposures)  is 
calculated. 

S-metolachlor,  [2-chloro-N-(2-ethyl-6- 
methylphenyl)-N-(2-methoxy-l- 
methylethyl)acetamide],  is  a  member  of 
the  chloroacetanilide  class  of 
herbicides.  In  this  risk  assessment  the 
term  s-metolachlor  will  refer  to  a 


metolachlor  product  which  is  enriched 
in  the  S-isomer.  The  term  metolachlor 
will  refer  to  a  racemic  mixture  of  the  R 
and  S  isomers. 

Toxicological  endpoints  have  been 
selected  for  metolachlor  emd  s- 
metolachlor  for  use  in  human  health 
risk  assessments.  The  Agency  has 
determined  that  metolachlor  and  s- 
metolachlor  are  of  comparable  toxicity, 
and  therefore,  studies  with  both 
chemicals  were  used  interchangeably 
for  toxicology  endpoint  selection. 

A  summary  of  the  toxicological 
endpoints  for  s-metolachlor  used  for 
human  risk  assessment  is  shown  in  the 
following  Table  1: 


Table  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  S-Metolachlor  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF*  and  Level  of 
Concern  for  Risk  Assess- 
ment 

Study  and  Toxicological  Effects 

Acute  Dietary  (Females  13-50 
years  of  age) 

NOAEL  =  300  mg/kg/day 

UF  =  100 

Acute  RfD  =  3.0  mg/kg/day 

r 

FQPASF=1x 

aPAD  =  acute  RfD/FQPA 

SF 
=  3.0  mg/kg/day 

Prenatal  developmental  toxicity  study  in  rats 
LOAEL  =  1.000  mg/kg/day  based  on  death, 
clinical  signs  of  toxicity  (clonic  and/or  tonic 
convulsions,     excessive     salivation,     urine- 
stained  abdominal  fur  and/or  excessive  sali- 
vation) and  decreased  body  weight  gain 

Acute  Dietary  (General  popu- 
lation including  infants  and 
children) 

NOAEL  =  300  mg/kg/day 

UF=100 

Acute  RID  =  3.0  mg/kg/day 

FQPA  SF  =  1x 

aPAD  =  acute  RfD/FQPA 

SF 
=  3.0  mg/kg/day 

Prenatal  developmental  toxkiity  study  in  rats 
LOAEL  =  1,000  mg/kg/day  based  on  death, 
clink^al  signs  of  toxk:ity  (clonic  and/or  tonic 
-convulsions,     excessive     salivation,     urine- 
stained  abdominal  fur  and/or  excessive  sali- 
vation) and  decreased  body  weight  gain 

Chronic  Dietary  (All  populations) 

NOAEL  =  9.7  mg/kg/day 
UF=  100 

Chronic  RfD  =  0.1  mg/kg/ 
day 

FQPASF  =  1x 

cPAD  =  chronk:  RfD/FQPA 

SF 
=  0.1  mg/kg/day 

Chronic  study  in  dogs 

LOAEL  =  33.0  mg/kg/day  based  on  decreased 
body  weight  gain  in  females 

Short-Term  Dermal  (1  to  7  days) 
(Residential) 

Hazard  was  not  identified  for  quantification  of  risk.  No  systemic  toxicity  was  seen  at  the  limit  dose  (1,000 
mg/kg/day)  following  dermal  applications  and  there  is  no  concern  for  developmental  toxk:ity  in  rats  or 
rabbits. 

Intennediate-Term  Dermal  (1 
week  to  several  months) 
(Residential) 

Hazard  was  not  identified  for  quantif nation  of  risk.  No  systemic  toxicity  was  seen  at  the  limit  dose  (1000 
mg/kg/day)  following  demial  applications  and  there  is  no  concern  for  developmental  toxicity  in  rats  or 
rat>bits. 

Long-Term  Dermal  (several 
months  to  lifetime)  (Residen- 
tial) 

dermal  (or  oral)  study 
NOAEL=  9.7  mg/kg/day 
(dermal  absorption  rate  = 
58%  when  appropriate) 

LOG  for  MOE  =  100  (Resi- 
dential) 

Chronic  toxrcity  study  in  dogs 
LOAEL  =  33.0  mg/kg/day  based  on  decreased 
body  weight  gain  in  females 

Short-Tenn  Inhalation  (1  to  7 
days)  (Residential) 

Inhalation  (or  oral)  study 
NOAEL=  50  mg/kg/day 
(inhalation  absorption  rate 
=  100%) 

LOG  for  MOE  = 
100  (Residential) 

Prenatal  developmental  toxicity  study  in  rats 
LOAEL  =  500  mg/kg/day  based  on  increased 
incidence  of  clinical  signs,  decreased  body 
weight/body  weight  gain,  food  consumption, 
and  food  efficiency 

Intennediate-Term  Inhalation  (1 
week  to  several  months) 
(Residential) 

Inhalation  (or  oral)  study 
NOAEL  =  8.8  mg/kg/day 
(inhalation  absorption  rate 
=  100%) 

LOG  tor  MOE  = 
100  (Residential) 

Subchronic  (6  month)  toxk:ity  study  in  dogs 
LOAEL  based  on  decreased  body  weight  gain 
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Table  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  S-Metolachlor  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 


Long-Term  Inhalation  (several 
months  to  lifetime)  (Residen- 
tial) 


Canter  (oral,  dermal,  inhalation) 


Dose  Used  in  Risk  Assess- 
ment, UF 


Inhalation  (or  oral)  study 
N0AEL=  9.7  mg/kg/day 
(inhalation  absorption  rate 
=  100%) 


FOPA  SF*  and  Level  of 
Concem  for  Risk  Assess- 
ment 


LOG  for  MOE  = 
100  (Residential) 


Study  and  Toxicological  Effects 


Chronic  toxicity  study  in  dogs 
LOAEL  =  33.6  mg/kg/day  based  on  decreased 
body  weight  gain  in  females 


Metolachlor  has  been  classified  as  a  Group  C,  possible  human  carcinogen.  This  classification  was  based 
on  the  occurrence  of  liver  tumors  in  rats  at  the  highest  dose  level  tested  (150  mg/kg/day).  The  carcinogenic 

risks  for  metolachlor  have  been  quantitated  using  a  non-linear  approach,  with  a  NOAEL  of  15  mg/kg/day. 

However,  the  NOAEL  of  15  mg/kg/day  that  was  established  based  on  liver  tumors  in  rats  is  comparable  to 

the  NOAEL  of  9.7  mg/kg/day  selected  for  establishing  the  chronic  reference  dose  for  metolachlor.  It  is  as- 
sumed that  the.chronic  dietary  endpoint  is  protective  for  cancer  dietary  exposure.  Therefore,  a  separate 
cancer  aggregate  nsk  assessment  was  not  conducted,  and  cancer  DWLOC  values  were  not  calculated 


The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concerns  unique  to  the  FQPA. 


B.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  S-metolachlor,  [2-chloro-N-(2- 
ethyl-6-inethylphenyl)-N-(2-methoxy-l- 
methylethyl)acetamide] ,  is  a  member  of 
tlie  chloroacetanilide  class  of 
herbicides.  In  this  risk  assessment  the 
term  s-metolachlor  will  refer  to  a 
metolachlor  product  which  is  enriched 
in  the  S-isomer.  The  term  metolachlor 
will  refer  to  a  racemic  mixture  of  the  R 
and  S  isomers.  Currently,  there  are 
permanent  tolerances  for  metolachlor 
(40  CFR  180.368)  on  a  variety  of  crops 
and  animal  commodities.  These 
tolerances  range  from  0.02  ppm  to  30 
ppm.  There  are  also  time-limited 
tolerances  (in  conjunction  with  section 
18  uses)  on  grass,  spinach,  and 
tomatoes.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  metolachlor  and  s- 
metolachlor  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concem  occiu-ring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEh/P"'^) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USD  A  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  The  analyses 
assumed  tolerance-level  residues  (with 
the  exception  of  those  with  DEEM 
default  processing  factors)  and  100% 
crop  treated  for  all  commodities. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM''^'^)  analysis  evaluated  the 


individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments:  The 
analyses  assumed  tolerance-level 
residues  (with  the  exception  of  those 
with  DEEM  default  processing  factors) 
and  100%  crop  treated  for  all 
commodities. 

iii.  Cancer.  Metolachlor  has  been 
classified  as  a  Group  C,  possible  human 
carcinogen.  This  classification  was 
based  on  the  occurrence  of  liver  tumors 
in  rats  at  the  highest  dose  level  tested 
(150  mg/kg/day).  The  carcinogenic  risks 
for  metolachlor  have  been  quantitated 
using  a  non-linear  approach,  with  a 
NOAEL  of  15  mg/kg/day.  However,  the 
NOAEL  of  15  mg/kg/day  that  was 
established  based  on  liver  tumors  in  rats 
is  comparable  to  the  NOAEL  of  9.7  mg/ 
kg/day  selected  for  establishing  the 
chronic  reference  dose  for  metolachlor. 
It  is  assumed  that  the  chronic  dietary 
endpoint  is  protective  for  cancer  dietary 
exposure.  Therefore,  a  separate  cancer 
aggregate  risk  assessment  waS  not 
conducted,  and  cancer  DWLOC  values 
were  not  calculated. 

2.  Dietary  exposure  from  drinking 
wat&r.  The  Agency  lacks  sufficient 
monitoring  exposine  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for  s- 
metolachlor  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data  for  both 
parent  and  the  degradates  of  concern  in 
drinking  water,  exposure  from  drinking 
water  is  being  addressed  through 
modeled  estimated  environmental 
concentrations  (EECs)  and  the  use  of 
drinking  water  levels  of  comparison 


(DWLOCs).  This  assessment  includes 
concentrations  of  parent  metolachlor 
and  the  degradates  metolachlor 
ethanesulfonic  acid  (ESA)  and 
metolachlor  oxanilic  acid  (OA). 
Although  it  was  determined  by  the 
Agency  that  the  ESA  and  OA 
metabolites  appear  to  be  less  toxic  than 
pjirent  metolachlor,  they  are  included  in 
this  risk  assessment  because  they  were 
fouijd  in  greater  abundance  than  the 
parent  in  water  monitoring  studies. 

The  surface  water  EECs  were  derived 
from  the  National  Water  Quality 
Assessment  Database  (parent)  and  the 
FIRST  Model  (ESA  and  OA 
metabolites).  The  SCI-GROW  Model  was 
used  to  generate  all  ground-water  EECs 
For  a  screening-level  assessment  for 
surface  water  EPA  will  generally  use  ' 
FIRST  (a  tier  1  model)  before  using 
PRZM/EXAMS  (a  tier  2  model).  The 
FIRST  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
While  both  FIRST  and  PRZM/BXAMS 
incorporate  an  index  reservoir 
environment,  the  PRZM/EXAMS  model 
includes  a  percent  crop  area  factor  as  em 
adjustment  to  account  for  the  maximum 
percent  crop  coverage  within  a 
watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Sincfe  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
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assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rffl  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticides  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  metolachlor 
and  s-metolachlor  they  are  further 
discussed  in  the  aggregate  risk  sections 
below. 

Based  on  the  National  Water  Quality 
Assessment  Database  (parent)  and  the 
FIRST  Model  (ESA  and  OA  metabolites) 
and  SCI-GROW  models  the  estimated 
environmental  concentrations  (EECs)  of 
parent  metolachlor  and  its  degradates 
for  acute  exposures  are  estimated  to  be 
201  parts  per  billion  (ppb)  (parent:  77.6 
ppb,  ESA:  31.9  ppb,  and  OA:  91.4  ppb) 
for  surface  water  and  103  ppb  (parent: 
5.5  ppb,  ESA:  65.8  ppb,  and  OA:  31.7 
ppb)  for  ground  water.  The  EECs  for 
chronic  exposures  are  estimated  to  be  92 
ppb  (parent:  4.3  ppb,  ESA:  22.8  ppb, 
and  OA:  65.1  ppb)  for  surface  water  and 
103  ppb  (parent:  5.5  ppb,  ESA:  65.8  ppb, 
and  OA:  31.7  ppb)  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

i.  Handlers.  Metolachlor  and  s- 
metolachlor  are  registered  (as  an 
emulsifiable  concentrate  formulation) 
for  use  on  lawn,  turf  (including  sod 
farms),  golf  courses,  sports  fields,  and 
ornamental  gardens.  Although 
metolachlor  is  not  labeled  as  a 
restricted-use  pesticide,  it  is  not 
intended  for  homeowner  purchase  or 
use.  On  this  basis,  a  residential  handler 
is  not  expected  to  be  exposed  to 
residues  of  metolachlor  and  s- 
metolachlor.  Therefore,  a  residential 
handler  assessment  was  not  conducted. 

ii.  Postapplication.  There  is  potential 
for  postapplication  exposure  to  adults 
and  children  resulting  from  the  use  of 
metolachlor/s-metolachlor  on 
residential  lawns.  Although  the  use  sites 
for  metolachlor  and  s-raetolachlor  vary 
from  golf  courses  to  ornamental  gardens, 
the  residential  lawn  scenario  represents 
what  the  Agency  considers  to  be  the 
likely  upper-end  of  possible  exposure. 
Postapplication  exposures  from  various 
activities  following  lawn  treatment  are 


considered  to  be  the  most  common  and 
signifrcant  in  residential  settings. 

Postapplication  exposure  is 
considered  to  be  short-term  (one  to  30 
days  of  exposure)  only,  based  on  a  label 
specification  of  a  six  week  interval 
before  the  re-application  of  metolachlor/ 
s-metolachlor.  The  registrant  has  also 
indicated  a  label  revision  to  limit 
application  to  one  time  per  season. 

A  short-term  dermal  endpoint  was  not 
selected  because  no  systemic  toxicity 
was  seen  at  the  limit  dose  of  1 ,000  mg/ 
kg/day.  As  a  result,  a  dermal  risk 
assessment  was  not  conducted  and 
dermal  risks  are  assumed  to  be  minimal. 
Postapplication  inhalation  exposure  is 
expected  to  be  minimal  since 
metolachlor  and  s-metolachlor  are  only 
applied  in  an  outdoor  setting,  the  vapor 
pressure  is  low  (2.8  x  10  ■"'  mm  Hg  at 
25°C),  and  the  label  specifies  that 
residents  should  not  re-enter  treated 
areas  until  after  sprays  have  dried. 

The  following  postapplication 
incidental  oral  scenarios  which  result 
from  application  to  lawns  and  tiui  have 
been  identified: 

a.  Short-term  oral  exposiu-e  to 
toddlers  and  children  following  hand- 
to-mouth  exposure; 

b.  Short-term  oral  exposure  to 
toddlers  and  children  following  object- 
to-mouth  exposure;  and 

c.  Short-term  oral  exposure  to 
toddlers  and  children  following  soil 
ingestion.  The  term  "incidental"  is  used 
to  distinguish  the  inadvertent  oral 
exposure  of  small  children  from 
exposure  that  may  be  expected  from 
treated  foods  or  residues  in  drinking 
water. 

As  the  FQPA  safety  factor  for  the 
protection  of  children  and  infants  was 
reduced  to  Ix,  a  target  MOE  value  of  100 
has  been  identified  for  residential 
assessments.  MOE  values  greater  than 
100  are  not  considered  to  be  of  concern 
to  the  Agency.  MOE  estimates  are  based 
on  the  dose  level  of  50  mg/kg/day 
established  for  short-term  oral  risk 
assessment. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether  s- 
metolachlor  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  ciunulative 
risk  assessment.  Unlike  other  pesticides 


for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity,  s- 
metolachlor  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  s-metolachlor  has  a 
conunon  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

C.  Safety  Factor  for  Infants  and  Children 

1 .  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Developmental  toxicity  studies — i. 
Prenatal  developmental  toxicity  study — 
Metolachlor — Rat.  The  maternal  toxicity 
LOAEL  was  1 ,000  mg/kg/day  based  on 
an  increased  incidence  of  death,  clinical 
signs  of  toxicity  (clonic  and/or  toxic 
convulsions,  excessive  salivation,  urine- 
stained  abdominal  fur  and/or  excessive 
lacrimation)  and  decreased  body  weight 
gain.  The  NOAEL  was  300  mg/kg/day. 

The  developmental  toxicity  LOAEL 
was  conservatively  established  at  1 ,000 
mg/kg/day  based  on  slightly  decreased 
number  of  implantations  per  dam, 
decreased  number  of  live  fetuses/dam, 
increased  number  of  resorptions/dam 
and  significant  decrease  in  mean  fetal 
body  weight.  The  NOAEL  was  300  mg/ 
kg/day. 

ii.  Prenatal  developmental  toxicity 
study — S-metolachlor — Rat.  The 
maternal  toxicity  NOAEL  was  50  mg/kg/ 
day  with  a  LOAEL  of  500  mg/kg/day 
based  on  increased  clinical  signs  of 
toxicity,  decreased  body  weights  and 
body  weight  gains  and  reduced  food 
consumption  and  reduced  food 
efficiency. 

No  significant  treatment  related 
developmental  toxicity  was  noted  at  the 
dose  levels  tested.  The  developmental 
toxicity  NOAEL  was  equal  to  or  greater 
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than  1,000  mg/kg/day,  the  highest  dose 
tested  (HDT);  a  LOAEL  was  not  reached. 

ill.  Prenatal  developmental  toxicity 
study— MetolachloT— Rabbit.  The 
maternal  toxicity  LOAEL  was  360  mg/ 
kg/ day  based  on  an  increased  incidence 
of  clinical  observations  (persistent 
anorexia)  and  decreased  body  weight 
gain.  The  NOAEL  was  120  mg/kg/day. 
The  developmental  toxicity  LOAEL  was 
not  established.  The  NOAEL  was  360 
mg/kg/day. 

iv.  Prenatal  developmental  toxicity 
study— S-metolachlor— Rabbit.  The 
maternal  toxicity  NOAEL  was  20  mg/kg/ 
day  with  a  LOAEL  of  100  mg/kg/day 
based  on  clinical  signs  of  toxicity.  ■*• 

No  significant  treatment  related 
developmental  toxicity  was  noted  at  the 
dose  levels  tested.  The  developmental 
toxicity  NOAEL  was  equal  to  or  greater 
than  500  mg/kg/day,  HDT;  a  LOAEL  was 
not  reached. 

3.  Reproductive  toxicity  study.  No 
reproduction  studies  with  s-metolachlor 
are  available,  however,  in  the  two- 
generation  reproduction  study  with 
metolachlor  in  rats,  there  was  no 
evidence  of  parental  or  reproductive 
toxicity  at  approximately  80  mg/kg/day, 
HDT.  At  this  dose,  there  was  a  minor 
decrease  in  fetal  body  weight  begiiming 
at  lactation  day  4;  the  NOAEL  was 
approximately  25  mg/kg/day.  Since  a 
similar  body  weight  decrease  was  not 
seen  on  lactation  day  0,  the  cause  of  the 
effect  on  later  lactation  days  was  most 
likely  due  to  exposure  of  the  pups  to 
metolachlor  in  die  diet  and/ or  milk  and 
therefore  is  not  evidence  of  an  increased 
quantitative  susceptibility  in  post-natal 
animals. 

The  parental  toxicity  LOAEL  was  not 
estabhshed.  The  NOAEL  was  1000  ppm 
(FO  males/females:  75.8/85.7  mg/kg/day; 
Flmales/females:  76.6/84.5  mg/kg/day). 
The  reproductive  toxicity  LOAEL  was 
not  established.  The  NOAEL  was  1000 
ppm  (FO  males/females:  75.8/85.7  mg/ 
kg/day;  Flmales/females:  76.6/84.5  mg/ 
kg/day). 

The  offspring  LOAEL  was 
conservatively  established  at  1000  ppm 
(FO  males/females:  75.8/85.7  mg/kg/day; 
Flmales/females:  76.6/84.5  mg/kg/day) 
based  on  decreased  body  weight  in  Fl 
and  F2  litters.  The  NOAEL  is  300  ppm 
(FO  males/females:  23.5/  26.0  mg/kg/ 
day;  Flmales/females:  23.7/25.7  mg/kg/ 
day). 

4.  Prenatal  and  postnatal  sensitivity. 
The  data  bases  for  prenatal 
developmental  toxicity  for  metolachlor 
and  s-metolachlor  are  considered 
complete.  The  prenatal  developmental 
studies  in  the  rat  and  rabbit  with  both 
metolachlor  and  s-metolachlor  revealed 


no  evidence  of  a  qualitative  or 
quantitative  susceptibility  in  fetal 
animals.  No  significant  develepmental 
toxicity  was  observed  in  most  studies 
even  at  the  HDT. 

The  data  base  for  reproductive 
toxicity  of  metolachlor  is  considered 
complete.  No  reproduction  studies  with 
s-metolachlor  are  available.  In  the  two- 
generation  reproduction  study  with 
metolachlor  in  rats,  there  was  no 
evidence  of  parental  or  reproductive 
toxicity  at  approximately  80  mg/kg/day, 
HDT.  At  this  dose,  there  was  a  minor 
decrease  in  fetal  body  weight  beginning 
at  lactation  day  4;  the  NOAEL  was 
approximately  25  mg/kg/day.  Since  a 
similar  body  weigfit  decrease  was  not 
seen  on  lactation  day  0,  the  cause  of  the 
effect  on  later  lactation  days  was  most 
likely  due  to  exposiu^  of  the  pups  to 
metolachlor  in  the  diet  and/or  milk  and 
therefore  is  not  evidence  of  an  increased 
quantitative  susceptibility  in  post-natal 
animals. 

5.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  s-metolachlor 
when  bridged  with  the  database  for 
metolachlor  and  exposure  data  are 
complete  or  are  estimated  based  on  data 
that  reasonably  accounts  for  potential 
exposures.  EPA  determined  that  the  lOX 
safety  factor  to  protect  infants  and 
children  should  be  removed.  The  FQPA 
factor  is  removed  because: 

i.  The  toxicological  database  is 
complete  for  FQPA  assessment; 

ii.  There  is  no  indication  of 
quantitative  or  qualitative  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposiu'e; 

iii.  A  developmental  neurotoxicity 
study  is  not  required;  and 

iv.  The  dietary  (food  and  drinking 
water)  and  residential  exposure 
assessments  will  not  underestimate  the 
potential  exposures  for  infants  and 
children. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  ftx)m  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 


water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  chronic  non-dietary,  non- 
occupational exposure).  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC., 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  Office  of  Water  are  used 
to  calculate  DWLOCs:  2  liter  {L)/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  DefauU  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  tlian  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to  s- 
metolachlor  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
leveb  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  s-metolachlor  on  drinking 
water  as  a  part  of  the  aggregate  risk 
assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  imit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  s-metolachlor 
will  occupy  <1  %  of  the  aPAD  for  the  • 
U.S.  population,  <1  %  of  the  aPAD  for 
females  13  years  and  older,  <1  %  of  the 
aPAD  for  all  infant  and  children  . 
subpopulations.  In  addition,  despite  the 
potential  for  acute  dietary  exposure  to  s- 
metolachlor  in  drinking  water,  after 
calculafing  DWLOCs  and  comparing 
them  to  conservative  model  estimated 
environmental  concentrations  of  s- 
metolachlor  in  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  Table  2  of  this 
unit: 
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Table  2.—  Aggregate  Risk  Assessment  for  Acute  Exposure  to  S-Metolachlor 


Population  Subgroup 

aPAD 
(mg/Kg) 

%aPAD 
(Food) 

Surface 

Water  EEC 

(Ppb)* 

Ground 

Water  EEC 

(ppb)* 

Acute 

DWLOC 

(ppb) 

U.S.  Population 

3.0 

<  1 

201 

103 

1.0  X  105 

All  Infants  (<  1  year  oW) 

3.0 

<1 

201 

103 

3.0  X  104 

Children  (1-6  years  old) 

3.0 

<1 

201 

103 

3.0  X  104 

Children  (7-12  years  old) 

3.0 

.     <1 

201 

103 

3.0  X  104 

Females  (13-50  years  oW) 

3.0 

<1 

201 

103 

9.0  X  104 

Males  (13-19  years  old) 

3.0 

<1 

201 

103 

1.0  X  105 

Males  (20+  years  old) 

3.0 

<1 

201 

103 

1.0x105 

Seniors  (55+  years  old) 

3.0 

<1 

201 

103 

1.0x105 

*  Represents  the  combined  value  of  parent  plus  the  ESA  and  OA  degradates. 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  s-metolachlor  from 
food  will  utilize  2  %  of  the  cPAD  for  the 
U.S.  population,  2  %  of  the  cPAD  for  all 


for  children  1-6  years  old.  Based  the  use 
pattern,  chronic  residential  exposure  to 
residues  of  s-metolachlor  is  not 
expected.  In  addition,  despite  the 
potential  for  chronic  dietary  exposure  to 
s-metolachlor  in  drinking  water,  after 


them  to  conservative  model  estimated 
environmental  concentrations  of  s- 
metolachlor  in  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  Table  3  of  this 
unit: 


infants  <  1  year  old  and  3  %  of  the  cPAD    calculating  DWLOCs  and  comparing 

Table  3.—  Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  S-Metolachlor 


Population  Subgroup 

cPAD 
mg/kg/day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  Population 

0.1 

2 

92 

103 

3400 

All  Infants  (<  1  year  old) 

0.1 

2 

92 

103 

980 

Children  (1-6  years  old) 

0.1 

.3 

92 

103 

970 

Children  (7-12  years  old) 

0.1 

2 

92 

103 

980 

Females  (13-50  years  old) 

0.1 

1 

92 

103 

3000 

Males  (13-19  years  old) 

0.1 

2 

92 

103 

3400 

Males  (20+  years  old) 

0.1 

1 

92 

103 

3500 

Seniors  (55+  years  old) 

0.1 

1 

92 

103 

3500 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

For  metolachlor  and  s-metolachlor, 
potential  short-term,  non-occupational 
risk  scenarios  include  oral  exposure  of 
children  to  treated  lawns.  In  this 
aggregate  short-term  risk  assessment, 
exposure  from  food,  drinking  water,  and 
residential  lawns  has  been  considered. 
Since  only  children  have  the  potential 
for  non-occupational,  short-term  risk, 
they  are  the  only  population  subgroup 


included  below.  Short-term  DWLOC 
values  have  been  calculated  for  both 
metolachlor  and  s-metolachlor,  with  the 
only  difference  in  the  calculations  being 
different  oral  exposure  values  for 
metolachlor  vs.  s-ipetolachlor  (based  on 
different  application  rates). 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  residential  exposiu-es  aggregated 
result  in  aggregate  MOEs  of  640  for 
metolachlor  and  1000  for  s-metolachlor 
for  children  1-6  years  old  (the  only 
population  sub-group  of  concern.  These 


aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposure  to  food  and  residential  uses.  In 
addition,  short-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposiue  of  s-metolachlor  in 
,  ground  water  and  siurface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  short-term 
aggregate  exposiu-e  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
Table  4  of  this  unit: 
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Table  4.—  Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Metolachlor  and  S-Metolachlor 


Population  Subgroup 

Aggregate 
MOE  (Food 
+  Residen- 
tial) 

Aggregate 

Level  of 

Concern 

(LOC) 

Surlace 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Short-Term  , 
DWLOC 
(PPb) 

Children  (1-6);  Metot^chior 

640 

100 

92 

103 

4,200 

Children  (1-6);  S-Metolachlor 

1.100 

100 

92 

103 

4,500 

4.  Intermediate-term  risk.  An 
intermediate-term  aggregate  risk 
assessment  considers  potential  exposure 
from  food,  drinking  water,  and  non- 
occupational (residential)  pathways  of 
exposure.  However,  for  metolachlor,  no 
intermediate-term  non-occupational 
exposure  scenarios  (greater  dian  30  days 
exposure)  are  expected  to  occur. 
Therefore,  intermediate-term  DWLOC 
values  were  not  calculated,  and  an 
intermediate-term  aggregate  risk 
assessment  is  not  required. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  An  aggregate  cancer  risk 
assessment  considers  potential 
carcinogenic  exposure  from  food, 
drinking  water,  and  non-occupational 
(residential)  pathways  of  exposure. 
Metolachlor  has  been  classified  as  a 
Group  C,  possible  human  carcinogen. 
This  classification  was  based  on  the 
occurrence  of  liver  tumors  in  rats  at  the 
highest  dose  level  tested  (150  mg/kg/ 
day).  The  HED  Cancer  Assessment 
Review  Committee  has  recommended" 
that  carcinogenic  risks  for  metolachlor 
be  quantitated  using  a  non-linear 
approach,  with  a  NOAEL  of  15  mg/kg/ 
day.  However,  the  NOAEL  of  15  mg/kg/ 
day  that  was  established  based  on  liver 
tumors  in  rats  is  comparable  to  the 
NOAEL  of  9.7  mg/kg/day  selected  for 
establishing  the  chronic  reference  dose 
for  metolachlor.  It  is  assumed  that  the 
chronic  dietary  endpoint  is  protective 
for  cancer  dietary  exposure.  Therefore,  a 
separate  cancer  aggregate  risk 
assessment  was  not  conducted,  and 
cancer  DWLOC  values  were  not 
calculated. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  s- 
metolachlor  residues. 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

The  Pesticide  Analytical  Manual 
(PAM)  Vol.  II,  lists  a  GC/NPD  method 
(Method  I)  for  determining  residues  in/ 
on  plants  and  a  GC/MSD  method 
(Method  II)  for  determining  residues  in 
livestock  commodities.  These  methods 


determine  residues  of  metolachlor  and 
its  metabolites  as  either  CGA-37913  or 
CGA-49751  following  acid  hydrolysis. 

B.  International  Residue  Limits 

No  maximum  residue  limits  (MRLs) 
for  either  metolachlor  or  S-metolachlor 
have  been  established  or  proposed  by 
Codex,  Canada,  or  Mexico  for  any 
agricultural  commodity;  therefore,  no 
compatibility  questions  exist  with 
respect  to  U.S.  tolerances. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  the  combined  residues  (free  and 
bound)  of  the  herbicide  s-metolachlor 
[(S)-2-chloro-N-(2-ethyl-6- 
methylphenyl)-N-(2-methoxy-l- 
methylethyljacetamide,  its  R- 
enantiomer  and  its  metabolites, 
determined  as  the  derivatives,  2-[(2- 
ethy  1-6-methylpheny  l)ammol  - 1  - 
propanol  and  4-(2-ethyl-6- 
mediylphenyl)-2-hydroxy-5-methyl-3- 
morpholinone,  each  expressed  as  the  • 
parent  compound,  in  or  on  sweet 
potatoes  at  0.2  ppm. 

Vn.  objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  fi-om  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)  of  the  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 


A.  VVhat  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
.  request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  niunber 
OPP-2002-0331  in  the  subject  line  on  \ 
the  first  page  of  your  submission.  All       * 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  4,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information, that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arfington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the  . 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
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360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  emd  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
-5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  the  docket  ID 
number  OPP-2002-0331,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001.  In  person  or  by  courier,  bring  a 
copy  to  the  location  of  the  PIRIB 
described  in  Unit  I.B.I.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  or  ASCII  file 
format.  Do  not  include  any  CBI  in  your 
electronic  copy.  You  may  also  submit  an 
electronic  copy  of  yoiu-  request  at  many 
Federal  Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 


the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VIII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  section  408  of 
the  FFDCA.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4,  1993).  Because  this 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  rule  is  not 
subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  section  408 
of  the  FFDCA,  such  as  the  tolerance  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 


Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  eind  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,. 2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
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required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rulfe"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  20.  2002. 

Debra  Edwards, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.368  is  amended  by 
designating  the  existing  paragraph  (b)  as 
•paragraph  (b)(1)  and  adding  a  new 
paragraph  (b)(2)  to  read  as  follows: 

§  1 80.368    Metolachlor;  tolerances  for 
residues. 


(b)  Section  1 8  emergency  exemptions. 

(1)  *  *  * 

(2)  Time-limited  tolerances  are 
established  for  the  combined  residues 
(free  and  bound)  of  the  herbicide  s- 
metolachlor  [(S)-2-chloro-N-(2-ethyl-6- 
methylphenyl)-N-(2-methoxy-l- 
methylethyl)acetamide],  its  R- 
enantiomer  and  its  metabolites, 
determined  as  the  derivatives,  2-[(2- 
ethyl-6-methylphenyl)amino]-l- 
propanol  and.4-(2-ethyl-6- 
methylphenyl)-2-hydroxy-5-methyl-3- 
morpholinone,  each  expressed  as  the 
parent  compound  in  connection  with 
the  use  of  the  pesticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
The  tolerance  is  specified  in  the 
following  table.  The  tolerances  will 
expire  and  are  revoked  on  the  dates 
specified  in  the  following  table. 


Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Sweet  potato 

0.2 

12/31/04 

[FR  Doc.  03-5  Filed  1-2-03;  8:45  am) 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0335;  FRL-7285-2] 

Lambda-cyhalothrin;  Pesticide 
Tolerances  for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  the  pyrethroid  lambda- 
cyhalothrin,  1:1  mixture  of  (S)-a-cyano- 
3-phenoxybenzyl-(Z)-(lR,3R)-3-(2- 
chloro-3,3,3-trifluoroprop-l-enyl)-2,2- 
dimethylcyclopropanecarboxylate  and 
{R)-a-cyano-3-phenoxybenzyl-(Z)- 
(lS,3S)-3-(2-chloro-3,3,3-trifluoroprop- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate  and 
its  epimer  expressed  as  epimer  of 
lambda-cyhalothrin,  a  1:1  mixture  of 
(S)-a-cyano-3-  phenoxybenzyl-(Z)- 
(lS,3S)-3-(2-chloro-3,3,3-trifluorop1:op- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate  and 
(R)-a-cyano-3-  phenoxybenzyl-(Z)- 
(lR,3R)-3-(2-chloro-3,3,3-trifluoroprop- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate  in  or 
on  wild  rice,  grass  forage,  and  grass  hay. 
This  action  is  in  response  to  EPA's 
granting  of  an  emergency  exemption 
under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  authorizing  use  of  the 
pesticide  on  wild  rice  and  pasture  grass. 
This  regulation  establishes  maximum 
permissible  levels  for  residues  of 
lambda-cyhalothrin  and  its  epimer  in 
these  food  commodities.  The  tolerances 
will  expire  and  are  revoked  on 
December  31,  2005. 
DATES:  This  regulation  is  effective 
January  3,  2003.  Objections  and  requests 
for  hearings,  identified  by  docket  ID 
number  OPP-2002-0335,  must  be 
received  on  or  before  March  4,  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detciiled 
instructions  as  provided  in  Unit  VII.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Ertman,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number:      • 
(703)308-9367;  e-mail  address:  sec-18- 
mailbox@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  Federal  or  State 
government  agency  involved  in 
administration  of  environmental  quality 
programs  (i.e..  Departments  of 
Agriculture,  Environment,  etc). 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

•  Federal  or  State  Government  Entity, 
(NAICS  9241).  i.e..  Departments  of 
Agriculture,  Environment,  etc. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2002-0335.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action,  - 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  emd  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Cr>'stal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the"  Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  pBTt  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/ 
40cfrl80_(_00.html,  a  beta  site  currently 
under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
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electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and  408 
(1)(6)  of  the  Federal  Food,  Drug,  and 
CosmeUc  Act  (FFDCA),  21  U.S.C.  346a, 
is  establishing  tolerances  for  combined 
residues  of  the  insecticide  lambda- 
cyhalothrin  and  its  epimer,  in  or  on 
wild  rice  at  1.0  parts  per  million  (ppm), 
grass  forage  at  5.0  ppm  and  grass  hay  at 
6.0  ppm.  These  tolerances  will  expire 
and  are  revoked  on  December  31,  2005. 
EPA  will  publish  a  document  in  the 
Federal  Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations. 

Section  408{1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  ih  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  of  the  FFDCA 
and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Section 
408(e)  of  the  FFDCA  allows  EPA  to     • 
establish  a  tolerance  or  an  exemption 
from  the  requirement  of  a  tolerance  on 
its  own  initiative,  i.e.,  without  having 
received  any  petition  from  an  outside 
party. 

Section  408(b)(2){A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 


occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  .  . ." 

Section  18  of  the  FIFRA  authorizes 
EPA  to  exempt  any  Federal  or  State 
agency  from  any  provision  of  FIFRA,  if 
EPA  determines  diat  "emergency 
conditions  exist  which  require  such 
exemption."  This  provision  was  not 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FC^A).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

ni.  Emergency  Exemption  for  Lambda- 
Cyhalothrin  on  Wild  Rice  and  Pasture 
Grass  and  FFDCA  Tolerances 

The  State  of  Minnesota  requested  the 
use  of  lambda-cyhalothrin  on  wild  rice 
to  control  unusually  high  populations  of 
riceworms  because  the  registered 
jdternatives  were  ineffective.  The  State 
of  New  York  requested  the  use  of 
lambda-cyhalothrin  to  control  alfalfa 
weevil  (Hypera  postica),  Armyworms 
[Spodoptera  spp.)  and  Potato  leafhopper 
[Empoasca  fabae]  on  alfalfa/clover/grass 
mixed  stands.  The  use  of  insecticides  is 
the  only  practical  meems  of  controlling 
the  three  major  pests  that  infest  alfalfa/ 
clover/grass  mixed  stands  and  there  are 
no  pesticides  registered  to  control  insect 
pests  in  these  stands  of  mixed  of  alfalfa/ 
clover/grass,  Experts  estimate  a  35% 
yield  loss  if  these  mixed  stands  are  not 
protected.  EPA  has  authorized  under 
section  18  of  FIFRA  the  use  of  lambda- 
cyhalothrin  on  wild  rice  for  control  of 
rice  borers  in  Minnesota  and  pasture 
grass  for  control  of  alfalfa  weevil, 
armyworms  and  potato  leafhoppers  on 
alfalfa/clover/grass  mixed  stands  in 
New  York.  After  having  reviewed  the 
submissions,  EPA  concurs  that 
emergency  conditions  exist  for  these 
States. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
lambda-cyhalothrin  in  or  on  wild  rice 
and  grass  forage  and  grass  hay.  In  doing 
so,  EPA  considered  the  safety  standard 
in  section  408(b)(2)  of  the  FFDCA,  and 
EPA  decided  that  the  necessary 
tolerances  under  section  408(1)(6)  of  the 
FFDCA  would  be  consistent  with  the 
safety  standard  and  with  section  18  of 
FIFRA.  Consistent  with  the  need  to 
move  quickly  on  the  emergency 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 


the  resulting  food  is  safe  and  lawful. 
EPA  is  issuing  these  tolerances  without 
notice  and  opportunity  for  public 
comment  as  provided  in  section 
408(1)(6)  of  the  FFDCA.  Although  these 
tolerances  will  ftcpire  and  are  revoked 
on  December  31,  2005,  under  section 
408(1)(5)  of  the  FFDCA,  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  \yild  rice,  grass  forage  and  grass 
hay  after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA, 
and  the  residues  do  not  exceed  a  level 
that  was  authorized  by  these  tolerances 
at  the  time  of  that  application.  EPA  will 
take  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  lambda-cyhalothrin  meets 
EPA's  registration  requirements  for  use 
on  wild  rice  and  pasture  grass  or 
whether  permanent  tolerances  for  these 
uses  would  be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  lambda-cyhalothrin  by  a 
State  for  special  local  needs  under 
section  24(c)  of  FIFRA.  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
States  other  than  Minnesota  and  New 
York  to  use  this  pesticide  oij  these  crops 
under  section  18  of  FIFRA  without 
following  all  provisions  of  EPA's 
regulations  implementing  section  18  of 
FIFRA  as  identified  in  40  CFR  part  166. 
For  additional  information  regarding  the 
emergency  exemption  for  lambda- 
cyhalothrin,  contact  the  Agency's 
Registration  Division  at  the  address 
provided  under  FOR  FURTHER 
INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997) 
(FRL-5 754-7)  . 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA  ,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  lambdai-cyhalothrin  and 
to  make  a  determination  on  aggregate 
exposure,  consistent  with  section 
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408(b)(2)  of  the  FFDCA,  for  time-limited 
tolerances  for  the  combined  residues  of 
lambda-cyhalothrin  and  its  epimer  in  or 
on  wild  rice  at  1.0  ppm,  grass  forage  at 
5.0  ppm  and  grass  hay  at  6.0  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerances  follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  lowest  dose  at 
which  adverse^  effects  of  concern  are 
identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 


interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD")  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA/SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOG). 
For  excimple,  when  100  is  the 
appropriate  UF  (lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences)  the  LOG  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOE) 
=  NOAEL/exposiu-e)  is  calculated  and 
compared  to  the  LOG. 


The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  xlO*^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departiu'e"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departiu'e  to  exposure  (MOE^iancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  lambda-cyhalothrin  used  for  human 
risk  assessment  is  shown  in  the 
following  Table  1: 


Table  1 .—  Summary  of  Toxicological  Dose  and  Endpoints  for  Lambda-Cyhalothrin  for  Use  in  Human  Risk 

Assessment 


^— 

Exposure  Scenario 

Dose  Used  in  Risk 
Assessment,  UF 

FQPA  SF*  and  Level  of 
Concern  for  Risk  Assess- 
ment 

Study  and  Toxicological  Effects 

Acute  Dietary  (General  popu- 
lation including  infants  and 
children) 

NOAEL  =  0.5  mg/kg/day 
UF=  100 

Acute  RfD  =  0.005  mg/kg/ 
day 

i 

FQPA  SF  =  1 

aPAD  =  acute  RfD/FQPA 

SF  =  0.005  mg/kg/day 

Chronic  oral  study  in  the  dog  (lambda- 
cyhalothrin) 

LOAEL  =  3.5  mg/kg/day  based  on  clink:al  signs 
of  neurotoxicity  (ataxia)  observed  from  day  2, 
three  to  seven  hours  post-dosing. 

Chronic  Dietary  (All  populations) 

NOAEL  =  0.1  mg/kg/day 
UF  =  100         o 
Chronic  RfD  =  0.001  mg/ 
kg/day 

FQPA  SF  =  1 

cPAD  =  chronic  RfD/FQPA 

SF  =  0.001  mg/kg/day 

Chronic  oral  study  in  the  dog  (lambda- 
cyhalothrin) 

LOAEL  =  0.5  based  on  gait  abnormalities  ob- 
served in  2  dogs 

Incidental  Oral  Short-  and  Inter- 
mediate-Term (1-30  Days 
and  1-6  Months)  Residential 
Only 

NOAEL  =  0.1 

LOCforMOE  =  100  (Resi- 
dential) 

Chronic  oral  study  in  the  dog  (lambda- 
cyhalothrin) 

LOAEL  =  0.5  based  on  gait  abnormalities  ob- 
served in  2  dogs 

Dermal  (All  Durations;-  Short- 
Term  (1  to  7  days)  - 
Intermediate-  Term  (1  week  to 
several  mpnths)  -  Long-Term 
(several  months  to  lifetime) 
(Residential) 

dermal  (or  oral)  study 
NOAEL=  10  mg/kg/day 

LOC  for  MOE  = 
100  (Residential) 

21 -Day  dermal  toxicity  study  in  the  rat  (lamb- 
da-cyhalothrin) 

LOAEL  =  50  mg/kg/day  based  on  clincal  signs 
of  neurotoxicity  (observed  from  day  2)  and 
decreased  l^y  weight  and  body  weight  gain 

Inhalation  (All  Durations;  - 
Short-Term  (1  to  7  days)  -  In- 
termediate-Term (1  week  to 
several  months)  -  Long-Term 
(several  months  to  lifetime) 
(Residential) 

inhalation  (or  oral)  study 
NOAEL=  0.3  ng/L  (0.08 

mg/kg/day) 
(inhalation  absorption  rate 

=  100%). 

LOC  for  MOE  = 
100  (Residential) 

21 -Day  inhalation  study  in  rats  (lambda- 
cyhalothrin) 

LOAEL  =  3.3  ng/L  (0.90  mg/kg/day)  based  on 
clinical  signs  of  neurotoxicity,  decreased 
body  weight  gains,  increased  incidence  of 
punctuate  foci  in  the  cornea,  slight  reduc- 
tions in  cholesterol  in  females  and  slight 
changes  in  selected  urinalysis  parameters. 

Cancer  (oral,  dermal,  inhalation) 

• 

• 

aassification:  Group  D  chemical  (not  classifi- 
able as  to  human  carcinogenk;ity) 

The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concems  unique  to  the  FQPA. 
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B.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Currently  established 
tolerances  for  residues  of  lambda- 
cyhalothrin  are  listed  under  40  CFR 
180.438  and  include  permanent 
tolerances  on  plants  ranging  from  0.01 
ppm  on  soybeans  to  6.0  ppm  on  alfalfa 
hay,  com  forage,  and  tomato  pomace 
(dry  or  wet).  Tolerances  are  also 
established  on  animal  commodities 
ranging  from  0.01  ppm  in  eggs,  poultry 
meat,  and  poultry  meat  by-products 
(mbyp)  to  5.0  ppm  in  milk  fat  (reflecting 
0.2  ppm  in  whole  milk).  The  Agency 
has  recently  established  additional 
tolerances  for  lambda-cyhalothrin  on  a 
niunber  of  commodities  ranging  from 
0.05  ppm  on  sugarcane  to  3.0  ppm  on 
peanut  hay.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  lambda-cyhalothrin  in 
food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM^m) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  A  refined  Tier  3 
probabilistic  acute  dietary  risk 
assessment  was  conducted  for  all 
cvuxently  registered  and  proposed 
lambda-cyhalothrin  food  uses.  For  the 
acute  dietary  risk  analysis  the  entire 
distribution  of  residue  field  trial  data 
was  used  for  not-blended  or  partially- 
blended  commodities;  average  residue 
field  trial  data  was  used  for  blended 
commodities;  information  from  cooking 
and  processing  studies  were  used  when 
available;  and  market  share  data  for 
proposed  and  established  tolerances 
was  used. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM^'^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemiccd  for  each  commodity.  For 
the  chronic  dietary  risk  analysis  the 
average  of  the  residue  field  trials, 
information  from  cooking  and 
processing  studies,  and  market  share 
data  were  used. 

iii.  Cancer.  The  data  base  for 
carcinogenicity  is  considered  complete. 


and  no  additional  studies  are  required  at 
this  time.  The  requirements  for 
oncogenicity  studies  in  the  rat  and  the 
mouse  with  lambda-cyhalothrin  have 
been  satisfied  by  a  combined  chronic/ 
oncogenicity  study  in  rats  and  an 
oncogenicity  study  in  mice,  both 
conducted  with  cyhalothrin.  Lambda- 
cyhalothrin  has  been  classified  as  a 
Croup  D  chemical  (not  classifiable  as  to 
hiunan  carcinogenicity)  with  regards  to 
its  carcinogenic  potential. 

iv.  Anticipated  residue  and  percent 
crop  treated  (PCT)  information.  Section 
408(b)(2)(E)  of  the  FFDCA  authorizes 
EPA  to  use  available  data  and 
information  on  the  anticipated  residue 
levels  of  pesticide  residues  in  food  and 
the  actual  levels  of  pesticide  chemicals 
that  have  been  measured  in  food.  If  EPA 
relies  on  such  information,  EPA  must 
require  that  data  be  provided  5  years 
after  the  tolerance  is  established, 
modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E)  of  the  FFDCA,  EPA 
will  issue  a  data  call-in  for  information 
relating  to  anticipated  residues  to  be 
submitted  no  later  than  5  years  from  the 
date  of  issuance  of  this  tolerance. 

Section  408^)(2)(F)  of  the  FFDCA 
states  that  th^^gency  may  use  data  on 
the  actual/percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  Condition  1,  that  the  data  used 
are  reliable  and  provide  a  valid  basis  to  , 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposiue  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F)  of  the  FFDCA,  EPA 
may  require  registrants  to  submit  data 
on  PCT. 

A  detailed  description  of  how  the 
Agency  used  PCT  information  in  this 
assessment  can  be  found  in  the  lambda- 
cyhalothrin  pesticide  tolerance 
document  published  on  September  27, 
2002  (67  FR  60902;  FRL-7200-1)  in 
Unit  Ill.C.l.iv. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1 ,  PCT 


estimates  are  derived  from  Federd  and 
private  market  siurey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  imlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposiu-e  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
lambda-cyhalothxin  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for  lambda- 
cyhalothrin  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of  lambda- 
cyhalothrin. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS)  to 
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produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  SCI-GROW  model  is  used  to  predict 
pesticide  concentrations  in  shallow 
groundwater.  For  a  screening-level 
assessment  for  surface  water  EPA  will 
generally  use  FIRST  (a  tier  1  model) 
before  using  PRZM/EXAMS  (a  tier  2 
model).  The  FIRST  model  is  a  subset  of 
the  PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
l^ot  use  estimated  environmental 
concentrations  (EECs)  fi^om  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rff)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  lambda- 
cyhalothrin  they  are  further  discussed 
in  the  aggregate  risk  sections  below.  The 
compounds  to  be  regulated  in  drinking 
water  are  lambda-cyhalothrin  and 
degradate  XV  (parent  hydroxylated  in 
the  4-position  of  the  phenoxy  ring). 

Based  on  the  FIRST,  PRZM/EXAMS 
and  SCI-GROW  models  the  estimated 
environmental  concentrations  (EECs)  of 
lambda-cyhalothrin  and  its  degradate 
XV  for  acute  exposures  are  estimated  to 
be  0.62  parts  per  billion  (ppb)  for 
surface  water  (0.51  ppb  lambda- 
cyhalothrin  and  0.11  ppb  degradate  XV) 
and  0.012  ppb  (0.006  ppb  lambda- 
cyhalothrin  and  0.006  ppb  degradate 
XV)  for  ground  water.  The  EECs  for 
chronic  exposures  are  estimated  to  be 
0,098  ppb  for  surface  water  (0.09  ppb 
lambda-eyhalothrin  and  0.008  ppb 


degradate  XV)  and  0.012  ppb  for  groimd 
water  (0.006  ppb  Ijunbda-cyhalothrin 
and  0.006  ppb  degradate  XV). 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets).  The 
residential  exposure/risk  assessment 
evaluated  both  proposed  and  existing 
uses  for  lambda-cyhalothrin.  Existing 
uses  on  tiuf,  in  gardens,  on  golf  courses, 
and  for  structural  pest  control  were 
qualitatively  assessed,  but  a  quantitative 
calculation  was  only  completed  for 
postapplication  exposure  on  treated  turf 
because  this  scenario  is  expected  to 
have  the  highest  associated  exposures. 
This  screening  level  tool  is  protective 
for  all  residential  exposures,  even  the 
handler  scenarios,  because  the  dose 
levels  for  children  playing  on  treated 
lawns  are  thought  to  exceed  those 
expected  for  all  other  scenarios.  For 
postapplication  exposure,  all  residential 
MOEs  were  well  above  the  Agency 
target  MOE  of  100  for  the  inhalation, 
dermal,  and  oral  routes  and  therefore  do 
not  exceed  EPA's  level  of  concern  (range 
700  to  14,700).  Additionally,  when  total 
MOEs  were  aggregated,  MOEs  were  still 
not  of  concern  (MOEs  for  children  =  500 
and  for  adults  =  3,000). 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
lambda-cyhalothrin  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  lambda- 
cyhalothrin  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  lambda-cyhalothrin  has  a 
conunon  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  comn\on 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 


Bifenthrin  Pesticide  Tolerances  (62  FR 
62961 ,  November  26.  1^97). 

C.  Safety  Factor  for  Infants  and  Children 

1 .  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Developmental  toxicity  studies.  In  a 
developmental  toxicity  study  in  rats,  the 
maternal  NOAEL  was  10  mg/kg/day  and 
the  LOAEL  was  1 5  mg/kg/day  based  on 
uncoordiniated  limbs,  reduced  body 
weight  gain  and  food  consumption.  The 
developmental  NOAEL  was  15  mg/kg/ 
day,  highest  dose  tested  (HDT)  and  the 
developmental  LOAEL  was  >15  mg/kg/ 
day. 

In  a  developmental  toxicity  study  in 
rabbits,  the  maternal  NOAEL  was  10 
mg/kg/day  and  the  LOAEL  was  30  mg/ 
kg/day  based  on  reduced  body  weight 
gain  and  food  consumption.  The 
'  developmental  NOAEL  was  30  mg/kg/ 
day,  HDT  and  the  developmental  . 
LOAEL  was  >30  mg/kg/day. 

3.  Reproductive  toxicity  study.  In  a  3- 
generation  reproduction  study  in  rats, 
the  parental/offspring  NOAEL  was  1.5 
mg/kg/day  and  the  LOAEL  was  5.0  mg/ 
kg/day  based  on  decreased  parental 
body  weight  and  body  weight  gain 
during  premating  and  gestation  periods 
and  reduced  pup  weight  and  weight  • 
gain  during  lactation.  The  reproductive 
NOAEL  was  5.0  mg/kg/day  (HDT) 

4.  Prenatal  and  postnatal  sensitivity. 
There  is  no  evidence  of  increased 
susceptibility  of  rat  or  rabbit  fetuses 
following  in  utero  exposure  in  the 
developmental  studies  with  cyhalothrin 
and  there  is  no  evidence  of  increased 
susceptibility  of  young  rats  in  the 
reproduction  study  with  cyhalothrin. 

5.  Conclusion.  Through  the  use  of 
bridging  data,  the  toxicologj'  database 
for  lambda-cyhalothrin  is  complete.  The 
Agency  has  determined  that  the  special 
FQPA  safety  factor  should  be  reduced  to 
Ix  because  as  noted  above,  there  is  no 
evidence  of  increased  susceptibility  of 
rat  or  rabbit  fetuses  following  in  utero 
exposure  in  the  developmental  studies 
with  cyhalothrin  and  there  is  no 
evidence  of  increased  susceptibility  of 
young  rats  in  the  reproduction  study 
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with  cyhalothrin.  The  Agency  - 
concluded  there  are  no  residual 
uncertainties  for  pre-  and/or  postnatal 
exposure.  The  RfDs  and  other  endpoints 
established  for  risk  assessment  are 
protective  of  pre-/postnatal  toxicity 
following  exposiue  to  cyhalothrin. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values,  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  chronic  non-dietary,  non- 
occupational exposure).  This  allowable 


exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  Office  of  Water  are  used 
to  calculate  DWLOCs:  2  liter  {L)/70  kg 
(adult  male),  2L/60  kg  (aduH  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  chinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
lambda-cyhalothrin  in  drinking  water 
(when  considered  along  with  other 
sources  of  exposure  for  which  OPP  has 
reliable  data)  would  not  result  in 
unacceptable  levels  of  aggregate  human 
health  risk  at  this  time.  Because  OPP 


considers  the  aggregate  risk  resulting 
from  multiple  exposiu-e  pathways 
associated  with  a  pesticide's  uses,  levels 
of  comparison  in  drinking  water  may 
vary  as  those  uses  change.  If  new  uses 
are  added  in  the  future,  OPP  will 
reassess  the  potential  impacts  of 
lambda-cyhalothrin  on  drinking  water 
as  a  part  of  the  aggregate  risk  assessment 
process. 

1.  Acute  risk.  Using  the  exposiue 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  lambda- 
cyhalothrin  will  occupy  41%  of  the 
aPAD  for  the  U.S.  population,  24%  of 
the  aPAD  for  females  1 3  years  and  older, 
71%  of  the  aPAD  for  all  infants  <1  year 
old  and  82%  of  the  aPAD  for  children; 
1-6  years  old.  In  addition,  despite  the 
potential  for  acute  dietary  exposure  to 
lambda-cyhalothrin  in  drinking  water, 
after  calculating  DWLOCs  and 
comparing  them  to  conservative  model 
estimated  environmental  concentrations 
of  lambda-cyhalothrin  in  surface  and 
ground  water,  EPA  does  not  expecrt  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  Table  2  of  this 
unit: 


Table  2.—  Aggregate  Risk  Assessment  for  Acute  Exposure  to  Lambda-Cyhalothrin 


Population  Subgroup 

aPAD 

mg/kg) 

%  aPAD 
(Food) 

'    Surface 
Watpr  EEC 
(ppb) 

Ground 

Water  EEC 

(ppb) 

Acute 

DWLOC 

(ppb) 

U.S.  Population  (total) 

0.005 

40.86 

0.62 

0.012 

103 

All  Infants  (<1  year) 
Children  1-6  years 

0.005 
0.005 

71.22 
82.36 

0.62 
0.62 

0.012 
0.012 

14 

9 

1 

Children  7-12  years 

0.005 

46.09 

0.62 

0.012 

27 

Females  13-50 
Males  13-19 

0.005 
0.005 

23.83 
27.61 

0.62 
0.62 

0.012 
0.012 

114 
127 

Males  20+  years 

0.005 

21.69 

0.62 

0.012 

137 

Seniors  55+ 

0.005 

21.85 

0.62                0.012 

137 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure.  EPA  has  concluded 
that  exposure  to  lambda-cyhalothrin 
from  food  will  utilize  8.2%  of  the  cPAD 
for  the  U.S.  population,  11.7%  of  the 
cPAD  for  all  infants  <  1  year  old  and 
21.8%  of  the  cPAD  for  children  1-6 


years  old.  Based  the  use  pattern,  chronic 
residential  exposure  to  residues  of 
lambda-cyhalothrin  is  not  expected.  In 
addition,  despite  the  potential  for 
chronic  dietary  exposure  to  lambda- 
cyhalothrin  in  drinking  water,  after 
calculating  DWLOCs  and  comparing 
them  to  conservative  model  estimated 


environmental  concentrations  of 
lambda-cyhalothrin  in  surface  and 
ground  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  Table  3  of  this 
unit: 


Table  3.—  Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Lambda-Cyhalothrin 


> 
Population  Subgroup 

cPAD 
mg/kg/day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  Population  (total) 

0.001 

8.2 

0.098 

0.012 

32 

All  Infants  (<  1  year) 

0.001 

11.7 

0.098 

0.012 

9 
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[Table  3.—  Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Lambda-Cyhalothrin— 
I  Continued 


Population  Subgroup 


cPAD 
mg/kg/day 


%  cPAD 
(Food) 


Surface 

Water  EEC 

(ppb) 


Ground      1      Cfironic 
Water  EEC        DWLOC 
(ppb)  (ppb) 


Children  1-6  years 


0.001 


21.8 


0.098 


0.0  12 


Children  7-12  years 


0.001 


12.9 


0.098 


0.012 


9 
28 
32 


Females  13-50 


0.001 


5.7 


0.098 


0.012 


Males  13-19 


0.001 


7.9 


0.098 


0.012 


Males  20+  years 


0.001 


6.0 


0.098 


0.012 


33 


Seniors  55+ 


0.001 


5.8 


0.098 


0.012 


33 


Short  and  intermediate-term  risk. 
Aggregate  risk  for  short-  and 
intermediate-term  durations  of  exposure 
includes  food,  drinking  water,  and 
residential  exposure  pathways.  The 
residential  exposure  pathway  includes 
dermal,  inhalation,  and  incidental  oral 
(hand-to-mouth-type  inadvertent 
exposure)  routes  of  exposiue.  This 
aggregate  risk  assessment  included  lawn 
post-application  exposiue,  considered 
the  scenario  with  the  highest  potential 
for  exposure  and  is  a  day  0  screening 
level  assessment. 


Lambda-cyhalothrin  is  currently 
registered  for  use(s)  that  could  result  in 
short  and  intermediate-term  residential 
exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
.  short-term  exposures  for  lambda- 
cyhalothrin. 

Using  the  exposure  assumptions 
described  in  this  luiit  for  short  and 
intermediate-term  exposures,  EPA  has 
concluded  that  food  and  residential 
exposures  aggregated  result  in  aggregate 
MOEs  of  879  for  adults,  239  for  children 


1-6,  and  302  for  infants  <1  year  old.  , 
These  aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposiu'e  to  food  and  residential  uses.  In 
addition,  short-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposiu^  of  lambda-cyhalothrin 
in  ground  water  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  short-term 
aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
Table  4  of  this  unit: 


Table  4.—  Aggregate  Risk  Assessment  for  Short  and  Intermediate-Term  Exposure  to  Lambda-Cyhalothrin 


Population  Subgroup 

Aggregate 
MOE  (Food 
+  Residen- 
tial) 

Aggregate 

Level  of 

Concern 

(LOC) 

Surface 

Water  EEC 

(ppb) 

... 

Ground 

Water  EEC 

(ppb) 

Short  and 

Inter- 
mediate- 
Term 
DWLOC 
(ppb) 

Adults 

879 

100 

"0.098 

0.012 

31 

ChHd  (1-6) 

239 

10  0 

0.0  98 

0.012 

6 

Infant  (<1  yr) 

302 

100 

0.098 

0.012 

7 



5.  Aggregate  cancer  risk  for  U.S. 
population.  Lambda-cyhalothrin  has 
been  classified  as  a  Group  D  chemcial 
(not  classifiable  as  to  human 
carcinogenicity)  with  regards  to  its 
carcinogenic  potential. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  lambda- 
cyhalothrin  residues. 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(example — gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 


requested  from:  Chief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,.  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  MRLs  established  for  residues 
of  lambda-cyhalothrin  in  plant  or 
animal  commodities.  Codex  MRLs  for 
cyhalothrin  are  established  for  several 
commodities  which  are  um-elated  to  this 
action.  Therefore,  a  discussion  of 
compatibility*'with  U.S.  tolerances  is  not 
relevant  at  this  time. 

VI.  Conclusion 

Therefore,  the  tolerances  are 
established  for  the  combined  residues  of 


lambda-cyhalothrin  and  its  epimer  in  or 
on  wild  rice  at  1.0  ppm,  grass  forage  at 
5.0  ppm  and  grass  hay  at  6.0  ppm. 

Vn.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
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The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  the  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  fde  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0335  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  4,  2003. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fe©  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  BranchT  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 


identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
-5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroimiental 
Protection  Agency,  1200  Permsylvaniar 
Ave..  NW.,  Washington,  DC  20460- 
0001. 

3. Copies  for  the  Docket.  In  addition  to 
filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  the  docket  ID 
number  OPP-2002-0335,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroimiental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001.  In  person  or  by  courier,  bring  a 
copy  to  the  location  of  the  PIRIB 
described  in  Unit  I.B.I.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  or  ASCII  file 
format.  Do  not  include  any  CBI  in  your 
electronic  copy.  You  may  also  submit  an 
electronic  copy  of  your  request  at  many 
Federal  Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 


uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vin.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time- 
limited  tolerances  under  section  408  of 
the  FFDCA.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4,  1993).  Because  this 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  rule  is  not 
subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  section  408 
of  the  FFDCA,  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  ou  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
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1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
•have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have         * 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
irnplications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 


Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 


and  pe$ts.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  20.  2002. 

Debra  Edwards, 

Acting  Director,  Registratiaa  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371.- 

2.  Section  180.438  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (b)  to  read  as 
follows: 

§  1 80.438    Lambda-cyhalothrin;  tolerances 
for  residues. 

***** 

(b)  Section  1 8  emergency  exemptions. 


Commodity 

Parts  per 
million 

Expiratior\/ 

Revocation 

Date 

•                *               * 

Grass,  forage 
Grass,  hay 
Rice,  wild 

•                      * 

5.0 
6.0 
1.0 

•                      • 

12/31/05 
12731/05 
12/31/05 

|FR  Doc.  03-6  Filed  1-2-03;  8:45am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  217, 231  and  251 
(INS  fto.  2182-01] 
RIN1115-AG57 

Manifest  Requirements'  Under  Section 
231  of  the  Act 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to 
implement  section  402  of  the  Enhanced 
Border  Security  and  Visa  Entry  Reform 
Act  of  2002  (Pub.  L.  107-173).  which 
requires  the  submission  of  arrival  and 
departure  manifests  electronically  in 
advance  of  an  aircraft  or  vessel's  arrival 
in  or  departure  from  the  United  States. 
This  rule  also  proposes  to  require 
manifest  data  on  certain  passengers  and 
voyages  previously  exempt  from  this 
requirement.  This  rule  is  necessary  to 
provide  the  U.S.  Immigration  and 
Naturalization  Service  (Service)  with 
advance  notification  of  information 
necessary  for  the  identification  of 
passengers,  crewmembers  and  any  other 
occupant  transported.  This  information 
will  assist  in  the  efficient  inspection  of 
passengers  and  crewmembers,  and  is 
necessary  for  the  effective  enforcement 
of  the  immigration  laws. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  3,  2003. 
ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Regulations 
and  Forms  Services  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  2182-01  on  your  correspondence. 
Comments  may  be  submitted 
electronically  to  the  Service  at 
insregs@usdoj.gov.  Comments  submitted 
electronically  must  include  INS  No. 
2182-01  in  the  subject  heading  so  that 
the  comments  can  be  electronically 
transmitted  to  the  appropriate  program 


office  for  review.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3291 
to  arrange  for  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Flemmi,  Assistant  Chief 
Inspector,  Office  of  Inspections, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  5237, 
Washington,  DC  20536,  telephone 
number  (202)  305-9247. 

SUPPLEMENTARY  INFORMATION: 

What  Manifest  Requirements  Are 
Imposed  By  Section  231  of  the 
Immigration  and  Nationality  Act  (Act)? 

On  November  28,  2001,  Congress 
passed  section  115  of  the  Department  of 
Justice  Appropriations  Act  of  2002 
(Title  I  of  Pub.  L.  107-77),  which 
authorized  the  Attorney  General  to 
impose  by  regulation  requirements  for 
submitting  electronic  arrival  and 
departure  lists  or  manifests  by  any 
public  or  private  carrier  transporting 
persons  to  and  from  the  United  States. 
Prior  to  the  passage  of  section  115  of 
Public  Law  107-77,  section  231  of  the 
Act  did  not  explicitly  address  the 
electronic  submission  of  such 
information.  On  May  14,  2002,  section 
115  of  Public  Law  107-77  was 
superseded  when  Congress  enacted 
section  402  of  the  Enhanced  Border 
Security  and  Visa  Entry  Reform  Act  of 
2002  (Pub.  L.  107-173). 

Section  402  of  Public  law  107-173 
amended  section  231  of  the  Act  by 
requiring  that  commercial  carriers 
transporting  passengers  to  or  from  the 
United  States  deliver  arrival  and 
departure  manifest  information 
electronically  to  the  Service,  beginning 
no  later  than  January  1,  2003.  The 
carrier  must  submit  an  arrival  manifest 
prior  to  the  commercial  vessel  or 
aircraft's  arrival  at  a  port-of-entry  in  the 
United  States.  In  addition,  with  certain 
exceptions,  carriers  must  provide 
departure  manifest  information  before 
the  departure  of  a  commercial  vessel  or 
aircraft  from  the  United  States. 

Section  231(c)  of  the  Act,  as  amended 
by  section  402,  provides  specific   . 
elements  that  must  be  included  in 
arrival  and  departure  manifests.  Section 
402  also  eliminated  prior  statutory, 
exemptions  from  the  manifest 
requirements  of  section  231  of  the  Act 
previously  applicable  to  alien 
crewmembers  and  persons  arriving  from 


or  departing  to  foreign  contiguous 
territory  by  air. 

Finally,  section  402  raised  the  penalty 
for  failure  to  comply  with  manifest 
requirements  to  $1,000  per  violation. 
Under  section  231(f)  of  the  Act,  as 
amended,  the  Service  may  impose  a  fine 
on  a  carrier  for  each  person  for  whom 
an  accurate  and  full  manifest  is  not 
submitted. 

How  Are  Arrival  and  Departure 
Manifests  and  Lists  Currently  Collected 
for  Passengers? 

Arrival  and  departure  manifests  are 
currently  submitted  as  follows:  in  the 
form  of  a  separate  Form  1-94,  Arrival- 
Departure  Record,  or  as  a  Form  I-94W, 
Nonimmigrant  Visa  Waiver  Arrival- 
Departm-e  Record,  or  as  a  Form  I-94T, 
Arrival-Departure  Record  (Transit 
Without  Visa)  (collectively  Form  1-94) 
for  each  passenger  not  exempt  from  the 
manifest  requirements.  The  Form  1-94  is 
a  perforated  numbered  card  and  is 
composed  of  an  arrival  portion  collected 
by  the  Service  at  the  time  of  arrival  and 
a  departure  portion  that  is  returned  to 
the  alien  passenger.  Upon  departure,  the 
reverse-side  of  the  departure  portion  • 
must  be  completed  by  the  departure 
carrier  at  the  time  of  the  alien's 
departure  and  submitted  to  the  Service 
at  the  port-of-departure.  In  accordance 
with  8  CFR  231.2,  the  outbound  carrier 
currently  has  48  hours  to  submit  the 
departure  Form  1-94  to  the  Service.  The 
Service  enters  Form  1-94  data  into  the 
Nonimmigrant  Information  System 
(NIIS),  thus  recording  the  alien's  arrival 
and  departure  into  and  out  of  the  United 
States. 

Which  Passengers  Are  Currently 
Exempt  From  the  Passenger  Manifest 
Requirements? 

Service  regulations  at  8  CFR  part  231 
currently  provide  that  manifests  in  the 
form  of  a  Form  1-94  do  not  have  to  be 
submitted  for  the  following  passengers: 
United  States  citizens,  lawful 
permanent  resident  aliens  of  the  United 
States,  immigrants  to  the  United  States, 
and  certain  in-transit  passengers. 
Service  regulations  also  exempt  the 
manifest  requirements  for  aircraft  and 
vessels  arriving  in  the  United  States 
directly  from  Canada,  or  departing  to 
Canada.  Vessels  or  aircraft  arriving  in 
the  U.S.  Virgin  Islands  directly  from  the 
British  Virgin  Islands,  or  departing  the 
U.S.  Virgin  Islands  directly  to  the 
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British  Virgin  Islands,  are  similarly 
exempt  from  the  manifest  requirements. 

What  Are  the  Current  Arrival  and 
Departure  Manifest  Requirements  for 
Crewmembers? 

Currently,  crew  arrival  and  departure 
manifest  requirements  are  governed 
solely  by  section  251  of  the  Act  and 
Service  regulations  at  8  CFR  part  251. 
Arrival  and  departure  manifests  for 
vessels  may  be  submitted  on  Form 
1-418,  Passenger  List-Crew  List,  while 
aircraft  may  satisfy  this  requirement  by 
submission  of  a  United  States  Customs 
Service  Form  7507  or  on  the 
International  Civil  Aviation 
Organization's  General  Declaration. 
Pursuant  to  section  251(d)  of  the  Act, 
the  Service  may  impose  a  fine  of  $220 
(as  adjusted  for  inflation)  for  each 
crewmember  for  whom  an  accurate  and 
full  manifest  is  not  submitted 

How  Does  the  New  Law  Change  the 
Requirements  for  Crewmembers? 

Prior  to  the  enactment  of  section  115 
of  the  Department  of  Justice 
Appropriations  Act  of  2002,  and  later, 
section  402  of  the  Enhanced  Border 
Security  and  Visa  Entry  Reform  Act  of 
2002,  the  scope  of  section  231  of  the  Act 
was  limited  to  alien  and  U.S.  citizen 
passengers.  Section  231  of  the  Act,  as 
amended  by  section  402,  no  longer 
contains  such  restrictions.  Section  402 
authorizes  the  collection  of  information 
not  only  on  passengers  being 
transported  to  or  from  the  United  States 
on  commercial  aircraft  or  vessels  but  on 
crewmembers  and  other  occupants 
transported  on  such  conveyances. 
Accordingly,  the  Service  is  using  its 
authority  under  section  231  of  the  Act, 
as  amended,  to  require  electronic  arrival 
and  departiu'e  manifest  information  on 
crewmembers  of  commercial  aircraft  or 
vessels  that  are  transporting  passengers 
to  or  from  the  United  States. 

Will  Carriers  Be  Required  To  Submit 
Electronic  Manifest  Information  for 
Other  Classes  of  Individuals  Who  Are 
Not  Currently  Included  in  the  Manifest 
Requirement? 

Yes.  This  rule  proposes  to  require  that 
electronically  transmitted  arrival  and 
departure  manifests  be  submitted  for  all 
passengers  and  crewmembers 
transported  on  commercial  aircraft  or 
vessels,  including  passengers  who  are 
United  States  citizens,  Canadian 
citizens,  lawful  permanent  resident 
aliens  of  the  United  States,  immigrants 
to  the  United  States,  in-transit 
passengers,  and  persons  on  vessels  or 
aircraft  arriving  in  the  United  States 
directly  from  Canada  or  departing  the 
United  States  directly  to  Canada  as  well 


as  persons  arriving  in  the  U.S.  Virgin 
Islands  directly  from  the  British  Virgin 
Islands  or  departing  the  U.S.  Virgin 
Islands  directly  to  the  British  Virgin 
Islands. 

What  Is  the  Advance  Passenger 
Information  System  (APIS)? 

The  APIS  is  a  system  where 
commercial  air  carriers  collect  and 
submit  biographical  data  from  a 
passport,  visa  or  other  travel  document 
at  a  foreign  port  and  transmit  this 
information  electronically  to  the  Service 
and  the  United  States  Customs  Service 
(uses)  in  advance  of  the  commercial 
aircraft's  arrival  in  the  United  States. 
The  Service  began  implementing  APIS 
in  conjimction  with  the  USCS  in  1,989 
as  an  effort  to  meet  airport  inspection 
challenges  which  included  increased 
passenger  volumes,  especially  during 
peak  hours  and  seasons,  combined  with 
staffing  and  facilities  limitations. 

A  Memorandum  of  Understanding 
(MOU)  governs  the  administration  of  the 
APIS  program  and  is  a  formal  agreement 
between  the  three  U.S.  Federal 
Inspection  Services  (FIS)  agencies 
(USCS,  the  Service,  and  the  U.S. 
Department  of  Agricultiu-e,  Animal  and 
Plant  Health  Inspection  Service  (USDA- 
APHIS))  and  participating  air  carriers. 
The  APIS  MOU  specifies  national 
performance  standards  for  all  parties. 
Under  this  MOU,  the  airlines  agreed  to 
send  advance  passenger  information  to 
the  Government  agencies  and  in  return, 
the  FIS  agencies  agreed  to  expedite  the 
processing  of  APIS  flights.  Pursuant  to 
the  MOU,  as  carriers  provided 
additional  and  more  accurate  passenger 
information,  the  FIS  agencies  would 
improve  their  processing  times. 

Ciurently,  over  140  carriers  are 
signatories  to  the  APIS  MOU,  and  two 
Governments  (Australia  and  New 
Zealand)  electronically  transmit  APIS 
data  to  the  USCS  Data  Center  in 
Newington,  Virginia.  Once  this  rule 
becomes  effective,  the  need  for  this 
MOU  will  be  superceded. 

Prior  to  the  enactment  of  section  115 
of  the  Aviation  and  Transportation 
Security  Act,  Public  Law  107-71,  115 
Stat.  597  (2001),  the  electronic 
transmission  of  such  manifest  data  was 
voluntary. 

What  Data  Elements  Must  Be  Submitted 
by  a  Carrier? 

Section  231(c)  of  the  Act,  as  amended, 
provides  that  the  following  information 
must  be  provided  for  each  person  listed 
on  a  manifest  required  to  be  submitted 
in  accordance  with  section  231  (a)  or 
(b):  Complete  name;  date  of  birth; 
citizenship;  sex;  passport  number  and 
country  of  issuance;  coimtry  of 


residence;  United  States  visa  number, 
date,  and  place  of  visa  issuance,  where 
applicable:  alien  registration  number, 
where  applicable;  United  States  address 
while  in  the  United  States;  and  such 
other  information  as  the  Attorney 
General,  in  consultation  with  the 
Secretaries  of  State  and  the  Treasiuy, , 
determines  is  necessary  for  the 
identification  of  the  persons 
transported,  for  the  enforcement  of  the 
immigration  laws,  and  to  protect  public 
safety  and  national  security. 

Under  some  circumstances,  however, 
not  all  of  this  information  must  be 
submitted.  For  example,  a  passport 
number  and  visa  information  may  be 
omitted  in  the  event  a  Canadian 
national  is  exempt  from  the  passport 
and  visa  requirement  under  8  CFR 
212.1.  The  visa  information  may  be 
omitted  in  the  event  a  passenger  under 
the  Visa  Waiver  Program  is  exempt  from 
the  visa  requirement  under  8  CFR  part 
217.  A  passport  number  and  visa 
information  may  be  omitted  in  the  event 
a  U.S.  citizen  is  exempt  from  the 
passport  and  visa  requirement  under  22 
CFR  part  53.  All  of  the  other  data 
elements,  however,  will  be  required. 
The  Service  will  notify  the  carrier 
industry  of  any  policy  or  operational 
issues  that  affect  the  APIS  program.   ' 

Will  the  Transmission  of  Data  in 
Accordance  With  the  Current  APIS 
Program  Satisfy  the  Proposed  Rule's 
Electronic  Manifest  Requirement? 

As  noted  previously,  section  231(c)  of 
the  Act,  as  amended  by  the  Enhanced 
Border  Security  and  Visa  Entry  Reform 
Act  of  2002  (Pub.  L.  107-173), 
prescribes  specific  information  that 
must  be  included  in  arrival  and 
departure  manifests.  The  current  data 
elements  transmitted  via  APIS  do  not 
contain  all  of  the  elements  that  are 
statutorily  required  by  section  231(c)  of 
the  Act,  as  amended. 

The  proposed  rule  includes  the 
following  statutorily-mandated  manifest 
information  that  is  not  currently 
collected  under  the  APIS  system: 

(1)  Place  of  visa  issuance: 

(2)  The  United  States  address  while  in 
the  United  States;  and 

(3)  The  country  of  residence. 

It  is  important  to  note,  however,  that 
all  items  listed  above  are  currently 
required  on  the  paper  Form  1-94,  which 
has  legally  sufficed  for  this  arrival 
manifest.  This  rule  proposes  to  amend 
only  the  format  and  time  frame  by 
which  this  information  must  be 
provided.  The  proposed  rule  requires 
that  this  information  be  submitted  by 
the  air  and  sea  carriers  to  the  Service  via 
the  USCS  APIS  system.. 
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What  Is  EDIFACT? 

The  Electronic  Data  Interchange  for 
Administration,  Commerce,  and  Trade 
(EDIFACT)  is  the  technical  message 
format  that  allows  for  the  transmission 
of  the  APIS  data  elements  to  the  U.S. 
government  in  a  standardized  way. 
There  are  two  EDIFACT  versions,  (1) 
The  United  States  EDIFACT  format  (US 
EDIFACT);  and  (2)  the  United  Nations 
EDIFACT  (UN  EDIFACT)  format.  The 
uses  developed  the  US  EDIFACT 
message  format  between  1989  and  1992 
in  cooperation  with  the  governments  of 
Australia  and  New  Zealand  during  the 
initial  implementation  of  the  Advance 
Passenger  Information  System.  The  US 
EDIFACT  standard  is  being  used  to 
transmit  the  current  APIS  information. 
The  following  US  EDIFACT  technical 
documentation  and  guidelines  are 
available  from  the  USCS:  (1)  Advanced 
Passenger  Information  for  Airlines;  (2) 
Advance  Passenger  Information  (API) 
Guidelines  for  Customs  and  Air 
Carriers,  and  (3)  US  EDIFACT 
Overview.  Carriers  currently  trajismit 
APIS  information  using  the  US 
EDIFACT  format.  The  amount  of 
information  that  can  be  transmitted 
through  the  APIS  system,  via  the  US 
EDIFACT  for  now  is  limited.  This 
format  cannot  accommodate  the  new 
data  elements  such  as  US  address,  visa 
number,  date,  and  place  of  issuance, 
and  country  of  issuance  that  are 
required  by  section  402  of  Public  Law 
107-173.  Given  these  limitations  in  the 
US  EDIFACT  format,  the  Service 
anticipates  the  carriers  will  convert 
their  reservation  or  computer  systems  to 
the  UN  EDIFACT  format  which  can 
accommodate  the  required  additional 
data  elements.  Additional  information 
on  UN  EDIFACT  can  be  located  at  the 
following  Web  site:  http:// 
www.unece.org/trade/untdid/ 
welcome.btm. 

Converting  to  the  UN  EDIFACT 
format  will  improve  the  accuracy  and 
efficiency  of  data,  and  comply  with  the 
new  additional  data  element 
requirements.  The  USCS  expects  to 
upgrade  the  APIS  system  to  accept  the 
UN  EDIFACT  format  in  January  2003. 
The  USCS  will  provide  UN  EDIFACT 
documentation  and  guidelines  in  the 
near  futiu-e. 

The  Air  Transport  Association  (ATA), 
International  Air  Transport  Association 
(LATA),  and  the  governments  of  Canada, 
Mexico,  New  Zealand,  Australia,  and 
United  Kingdom  all  support  the 
conversion  to  APIS  UN  EDIFACT  format 
in  an  effort  to  establish  a  worldwide 
format  standard  for  the  electronic 
transmission  of  arrival  and  departure 
manifests. 


In  2003,  the  Service  anticipates  the 
carriers  will  convert  their  systems  from 
the  US  EDIFACT  format  to  the  UN 
EDIFACT  format  to  facilitate  their 
transmission  of  the  new  data  element 
requirements.  Until  carriers  convert 
their  systems  to  the  UN  EDIFACT 
format,  the  APIS  system  will  be  able  to 
accommodate  both  the  US  EDIFACT 
and  the  UN  EDIFACT  format 
transmissions.  This  conversion  is  not 
expected  to  affect  small  entities  since 
the  USCS  is  developing  a  Web-based 
APIS  UN  EDIFACT  system,  that  is 
expected  to  be  complete  in  April  2003. 

Will  the  Service  Impose  Any  Fines  on 
the  Carriers  for  Not  Submitting  the  New 
Data  Elements  on  January  1,  2003? 

No.  The  Service  will  not  impose  any 
fines  until  the  regulation  is  published  as 
a  final  rule.  The  Service  may  impose 
fines  under  section  231  of  the  Act  in 
cases  where  the  carrier  fails  to  transmit 
an  electronic  record  after  the  final  rule 
becomes  effective.  However,  before 
issuing  any  fines  during  the  conversion 
period  (from  the  effective  date  of  the 
final  rule  through  December  31,  2003), 
the  Service  will  evaluate  a  carrier's 
performance  to  determine  whether  it 
has  made  a  good  faith  effort  to  comply 
with  the  electronic  transmission 
requirement.  The  Service  will  consider 
the  following  factors:  (1)  Whether  the 
carrier  notified  the  Service  of  any 
problems  it  was  experiencing  in 
submitting  the  information;  (2)  whether 
the  carrier  has  a  backorder  for  the 
purchase  of  additional  equipment,  such 
as  dociunent  readers;  (3)  the  completion 
of  the  APIS  UN  EDIFACT  format  by  the  . 
Service  and  the  USCS;  and  (4)  the 
totality  of  circumstances  of  each 
carrier's  attempt  to  comply  with  this 
regulation.  The  Service  has  the 
authority  to  mitigate  or  remit  fines 
under  8  CFR  280.5. 

The  Service  will  continue  to  accept 
the  current  APIS  arrival  and  departure 
data  elements  in  the  US  EDIFACT 
format  luitil  carriers  can  convert  to  the 
UN  EDIFACT  format,  through  at  least 
the  end  of  2003.  The  Service  will 
require  that  the  carriers  notify  the 
Service  of  when  they  will  be  able  to 
comply  with  the  UN  EDIFACT  format. 

Does  the  Service  Propose  To  Require 
Any  Other  Additional  Electronic 
Information? 

Yes.  The  Attorney  General,  in 
consultation  with  the  Secretaries  of 
State  and  the  Treasury,  may  also  require 
additional  manifest  information  if  the 
information  is  deemed  necessary  for  the 
identification  of  the  persons  transported 
and  for  the  enforcement  of  the 
immigration  laws  and  to  protect  safety 


and  national  security.  Pursuant  to  that 
authority,  the  proposed  rule  prescribes 
adding  a  Passenger  Name  Record  (PNR) 
locator  or  a  unique  identifier  or 
reservation  number.  The  PNR  locator  is 
a  unique  passenger  identifier  that  is 
specific  to  the  airline  industry  in  their 
reservation  systems.  This  does  not 
require  carriers  to  create  new 
identifying  systems.  In  any  database 
system  a  unique  identifier  is  not 
difiicult  to  create.  This  identifier  is  very 
important  to  the  Service  because  this 
will  assist  the  Service  in  matching  an 
arrival  record  with  a  departure  record. 
The  Service  is  particularly  interested  in 
comments  by  the  carrier  industry  to  the 
proposal  that  carriers  submit  the  PNR 
locator  number  or  unique  identifier 
electronically  as  part  of  the  manifest 
requirement. 

The  Service  has  consulted  with  the 
USCS,  the  U.S.  Coast  Guard  (USCG), 
and  the  U.S.  Department  of  State  on  this 
proposed  additional  data  element. 

When  Are  Carriers  Required  To  Submit 
the  Electronic  Arrival  and  Departure 
Manifests? 

This  rule  proposes  to  require 
commercial  carriers  transporting  any 
person  by  afr  to  any  port  within  the 
United  States  from  any  place  outside  the 
United  States  tt)  submit  electronic 
arrival  passenger  manifests  to  the 
Service  no  later  than  15  minutes  after 
the  flight  departs  from  the  last  foreign 
port  or  place.  This  will  allow  the 
Service  to  check  the  manifest 
information  against  appropriate  security 
databases  prior  to  arrival.  This  rule 
further  proposes  that  air  Ccirriers  be 
required  to  submit  the  arrival  crew 
manifest  electronically  to  the  Service  in 
advance  of  departure  from  the  last 
foreign  port  or  place.  This  is  the  current 
transmission  requirement  for  air  carriers 
submitting  electronic  arrival 
information  under  the  APIS  program, 
and  tbis  requirement  will  also  conform 
to  the  USCS'  rule  published  at  66  FR 
67482  (December  31,  2001). 

In  consultation  with  the  USCG  and 
the  cargo  and  cruise  line  industry,  the 
Service  proposes  to  require  that  a  vessel 
on  a  voyage  of:  (1)  96  hours  or  more 
must  submit  the  information  required  in 
the  crewmember  and  passenger 
manifests  at  least  96  hours  before 
entering  the  port  or  place  of  destination; 
(2)  less  than  96  hours  but  not  less  than 
24  hoiu-s  must  submit  the  crewmember 
and  passenger  manifests  not  less  than  24 
hoiu-s  before  entering  the  port  or  place 
of  destination;  or  (3)  less  than  24  hours 
must  submit  the  crewmember  and 
passenger  manifests  prior  to  departing 
the  port  or  place  of  departure.  "These 
requirements  will  conform  to  33  CFR 
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160.207(a)  in  the  USCG's  Notice  of 
Proposed  Rule  Making  (NPRM) 
published  at  67  FR  41659  (June  19, 
2002).  These  timeframes  will  provide 
the  Service  and  USCG  with  adequate 
time  to  review  the  electronic  arrival 
manifests  for  arriving  vessels.  In 
addition,  these  requirements  are  more  in 
accord  with  commercial  maritime 
operations,  which  differ  greatly  from 
those  of  the  airline  industry.  This 
alignment  of  submission  time 
requirements  will  facilitate  the 
Government's  ongoing  efforts  to  develop 
a  system  that  eliminates  multiple 
transmissions  of  manifest  information  to 
both  the  Service  and  the  USCG. 

The  proposed  rule  requires  that 
carriers  transporting  persons  to  points 
outside  of  the  United  States  submit 
electronic  departure  passenger  and 
crewmember  data  lists  or  manifests  to 
the  Service  no  later  than  15  minutes 
before  the  flight  or  vessel  has  departed 
from  the  United  States.  This  will  allow 
the  Service  to  check  the  manifest 
information  against  the  appropriate 
security  databases  prior  to  departure.  If 
additional  passengers  or  crewmembers 
board  after  the  original  manifest  has 
been  submitted,  or  if  passengers  or 
crewmembers  exit  after  boarding  but 
prior  to  departure,  carriers  will  also  be 
required  to  submit  amended  or  updated 
passenger  and  crewmember  manifest 
information  electronically  to  the  Service 
no  later  than  1 5  minutes  after  the  flight 
or  vessel  has  departed  from  the  United 
States.  This  will  allow  the  Service  to 
continue  to  check  any  new  information 
against  the  appropriate  security 
databases.  Although  the  number  of  last 
minute  passengers  will  vary,  the  Service 
believes  that  carriers  will  be  able  to 
provide  electronic  departure  passenger 
and  crewmember  data  lists  or  manifests 
on  approximately  80  to  95  percent  of 
their  total  number  of  passengers  when 
submitting  the  required  information  15 
minutes  prior  to  departure.  Failure  to 
submit  an  amended  manifest  15  minutes 
after  departure,  if  necessary,  may  result 
in  a  fine. 

For  purposes  of  determining  the  time 
of  departure  for  purposes  of  submitting 
electronic  manifest  information  under 
this  rule,  the  Service  will  use  the  same 
definitions  already  used  by  other 
agencies.  For  air  carriers,  the  time  of 
departure  is  the  point  at  which  the 
wheels  are  up  on  the  aircraft  and  the 
aircraft  is  directly  en  route  to  or  from 
the  United  States.  For  vessels,  the  time 
of  departure  is  that  time  when  the  vessel 
gets  under  way  on  its  outward  voyage 
and  proceeds  on  the  voyage  without, 
thereafter,  coming  to  rest  in  the  harbor 
from  which  it  is  going.  See  19  CFR 
chapter  1,  part  4  (August  30,  2002r 


Will  Transmission  of  Data  in 
Accordance  With  the  Proposed  Rule 
Satisfy  the  Electronic  Transmission 
Requirements  Prescribed  Under  Section 
217(h){2)(B)QftheAct? 

Yes.  Section  217  of  the  Act,  relating 
to  the  Visa  Waiver  Program,  contains 
similar  requirements  for  the  electronic 
submission  of  arrival  and  departure 
information  pertaining  to  visa  waiver 
program  passengers.  This  rule  proposes 
to  amend  8  CFR  part  217  to  provide  that 
an  alien  who  applies  for  admission 
under  the  provisions  of  section  217  of 
the  Act  after  arriving  via  sea  or  air  at  a 
port-of-entry,  will  not  be  admitted 
under  the  Visa  Waiver  Program  unless 
the  carrier  transporting  such  an  alien 
electronically  transmits  passenger 
arrival  and  departure  data  in  accordance 
with  8  CFR  231.1,  for  each  Visa  Waiver 
Program  passenger  being  transported. 

What  Manifest  Information  Will 
Carriers  Be  Responsible  for  Submitting 
Between  January  1,  2003,  and  the 
Publication  of  a  Final  Rule? 

In  accordance  with  section  402  of 
Pubhc  Law  107-173,  not  later  than 
January  1,  2003,  the  master  or 
commanding  officer,  or  authorized 
agent,  owner,  or  consignee  of  a 
commercial  aircraft  or  vessel  to  transmit 
electronically  arrival  and  departure 
manifests  to  the  Service  for  each 
passenger  not  currently  exempt  from  the 
manifest  requirements  pursuant  to  8 
CFR  231.1,  or  231.2.  These  manifests 
must  contain  the  data  elements 
specified  in  section  231(c)  of  the  Act  as 
amended,  for  each  passenger  listed  on 
the  manifest.  In  accordance  with  section 
231(a)  of  the  Act,  arrival  manifests  must 
be  electronically  submitted  to  the 
Service  prior  to  the  arrival  of  the 
commercial  aircraft  or  vessel.  In 
addition,  carriers  may  electronically 
submit  departure  data  up  to  48  hours 
after  departure,  exclusive  of  Saturdays, 
Sundays  and  legal  holidays  in 
accordance  with  8  CFR  231.2 

Until  a  final  regulation  is  published, 
however,  the  Service  will  not  require 
the  electronic  transmission  of  arrival  or 
departure  manifests  for  crewmembers 
because  the  submission  of  manifests 
containing  crewmember  information 
was  not  contemplated  by  the  current 
regulations  promulgated  under  section 
231  of  the  Act. 

Will  Manifests  in  Paper  Form  Still  Be 
Required  on  January  1,  2003? 

As  of  January  1,  2003,  carriers  will  no 
longer  be  required  to  submit  Forms  1-94 
to  the  Service  for  the  passengers  they 
transport  to  or  from  the  United  States  if 
they  are  electronically  submitting 


arrival  and  departure  manifests  that 
include  all  of  the  data  elements 
mandated  by  Section  231(c)-of  the  A(A. 
The  carriers  in  full  compliance  with 
their  obligations  to  transmit  the 
prescribed  manifest  information 
electronically  should  still  distribute 
Forms  1-94  to  their  passengers  who  will 
be  responsible  for  completing  and 
submitting  the  Form  1-94  to  the  Service 
to  facilitate  the  inspections  process.  The 
Service  will  then- compare  and  analyze 
the  accuracy  and  efficiency  of  matching 
the  electronic  arrival  and  departure 
information  wSfh  the  paper  arrival  and 
departure  information.  In  addition,  not 
all  travelers  enter  and  exit  the  United 
States  at  the  same  location.  A  traveler 
may  enter  the  United  States  at  an  air 
port-of-entry  and  leave  at  a  land  border 
port-of-entry.  In  this  scenario,  the 
Service  will  not  be  able  to  match  the 
record  of  arrival  with  the  record  of 
departiue  electronically.  A  traveler  who 
enters  the  United  States  via  the  air  or 
sea  port-of-entry  may  exit  at  a  land 
border  port-of-entry;  therefore,  this 
traveler  will  need  a  copy  of  the  Form  1- 
94.  The  traveler  is  required  to  retvun  the 
departure  Form 

1-94  at  the  land  border  port-of-entry; 
otherwise  the  Service  would  not  know 
that  they  had  exited  the  United  States. 

Until  those  provisions  of  the  Service's 
regulations  in  8  CFR  part  251  requiring 
the  submission  of  crew  manifests  in 
paper  format  are  rescinded,  commercial 
air  and  sea  carriers  transporting 
passengers  to  or  from  the  United  States 
shall  continue  to  submit  the  Form 
1-418.  Carriers  also  should  continue  to 
submit  uses  Form  7507  and/or  the 
International  Civil  Aviation 
Organization's  (ICOA)  General 
Declaration,  as  appropriate.  Any 
determinations  to  eliminate  ^hese  forms 
will  be  made  by  the  proper  agency. 

The  Service  is  requiring  both  an 
electronic  and  paper  format  to  compare 
and  analyze  the  accuracy  and 
completeness  of  the  electronic 
passenger  manifest  with  the  current 
paper  process.  The  Service  will 
randomly  select  data  from  the  paper 
1-94  input  manually  into  the  Non- 
Immigrant  Information  System  (NIIS) 
and  compare  that  data  to  the  same 
record  that  was  input  electronically  and 
received  from  the  airlines.  The  Service 
willxompare  the  accuracy,  time  of 
availability  of  the  data,  and 
completeness  of  the  data.  If  the  data 
received  through  the  electronic  manifest 
is  superior  to  that  of  the  manually  input 
data,  then  a  policy  decision  will  be 
made  as  to  whether  or  not  to  continue 
the  use  of  the  paper  Form  1-94  as  a 
manifest. 
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In  addition,  the  paper  Form  1-418  is 
currently  used  when  vessels  arrive  in 
the  United  States  and  continue 
coastwise  to  other  ports  within  the 
United  States  (for  example,  from 
Baltimore,  Maryland  to  Newark,  New 
Jersey  to  Boston,  Massachusetts).  The 
paper  Form  1—418  is  still  required 
because  the  Service  and  USCS  have  not 
developed  an  APIS-like  system  for 
carriers  that  continue  coastwise  to  other 
ports  within  the  United  States. 
Therefore,  an  electronic  manifest  is 
required  when  a  commercial  carrier 
arrives  in  and  departs  from  the  United 
States,  but  an  electronic  manifest  is  not 
required  when  vessels  are  traveling 
between  the  ports-of-entry  in  the  United 
States.  The  Service  currently  is 
assessing  the  continued  value  of  the 
paper  Form  1-418.  Carriers,  however, 
will  have  to  continue  to  submit  this 
form,  when  required  under  8  CFR 
251.1(a),  until  such  time  that  the 
technical  infrastructiu-e  is  in  place 
between  ports-of-entry. 

Are  There  Any  Penalties  for  Submitting 
an  Incomplete  or  Inaccurate  Electroniic 
Arrival  or  Departure  Manifest? 

Yes.  Section  231(g)  of  the  Act,  as 
amended,  provides  that  if  any  public  or 
private  carrier,  or  the  agent  of  any 
transportation  line,  has  refused  or  failed 
to  provide  manifest  information  as 
required,  or  the  manifest  information 
provided  is  not  accurate  and  full,  such 
carrier,  or  agent  shall  pay  the 
Commissioner  the  sum  of  $1 ,000  for 
each  person  with  respect  to  whom 
accurate  and  full  manifest  information 
is  not  provided,  or  with  respect  to 
whom  the  manifest  information  is  not 
prepared  as  prescribed.  Fines  for 
violations  of  section  231  and  251  of  the 
Act  may  be  imposed  and  collected  in 
accordance  with  8  CFR  part  280. 
However,  the  Service,  as  a  matter  of 
discretion,  does  not  intend  to  impose 
fines  against  carriers  for  violations  of 
section  231  of  the  Act  until  a  final 
regulation  is  published. 

Are  Ferries  Required  To  Submit 
Electronic  Arrival  and  Departure 
Manifests? 

No.  This  proposed  rule  adds  a 
definition  of  the  term  "ferry"  based  on 
the  existing  USCG  maritime  safety 
regulations  at  46  CFR  70.10-15.  The 
determination  of  whether  a  particular 
service  is  "ferry"  service  is  a  case-by- 
case  determination  in  which,  should  the 
question  arise,  the  Service  will  refer  to 
the  USCG  classification  of  the  vessel  or 
vessels  providing  the  service. 

The  Service  will  also  refer  to  other 
relevant  definitions  from  the  USCG 
regulations  that  are  applicable  to  the 


definition  of  "ferry."  In  particulcU',  the 
USCG  regulations  define  "coastwise" 
service  as  navigation  in  the  ocean  or 
Gulf  of  Mexico  20  nautical  miles  or  less 
offshore  (46  CFR  70.10-13),  and 
"ocean"  service  as  navigation  in  the 
ocean  or  the  Gulf  of  Mexico  more  than 
20  nautical  miles  offshore  (46  CFR 
70.10-31).  Vessels  in  ocean  or  coastwise 
service  are  not  ferries  and,  therefore,  the 
Service  proposes  that  sea  carriers  must 
submit  electronic  arrival  and  departure 
manifests  for  those  vessels.  This 
includes  all  vessels  that  travel  between 
the  United  States  and  foreign  adjacent 
islands. 

However,  otherwise  qualifying 
services  in  "lakes,  bays,  euid  sounds" 
such  as  Fuget  Sound  or  the  Great  Lakes 
will  be  considered  ferries  (see  46  CFR 
70.10-23)  and  therefore  are  not  required 
to  submit  electronic  arrival  and 
departure  manifests. 

In  order  to  qualify  as  a  ferry,  a  vessel's 
service  must  be  over  the  most  direct 
water  route  and  only  make  provisions 
for  deck  passengers  and  vehicles.  The 
Service  is  aware  that  some  vessels  may 
offer  extended  dining  services,  even 
overnight  accommodations  or  gambling, 
that  are  commonly  associated  with  the 
operation  of  a  cruise  ship  rather  than  a 
ferry.  The  Service  will  not  extend  this 
exemption  to  such  vessels. 

Regulatory  Flexibility  Act 

The  Service  drafted  this  rule  in 
consideration  of  the  need  to  minimize 
its  impact  on  small  businesses.  Based 
upon  preliminary  information  available, 
the  Service  is  unable  to  state  with 
certainty  that  this  rule,  if  promulgated, 
will  not  have  the  effect  on  small 
businesses  of  the  type  described  at  5 
U.S.C.  605.  Accordingly,  the  Service  has 
prepared  the  following  Regulatory 
Flexibility  Act  (RFA)  analysis  in 
accordance  with  5  U.S.C.  603. 

A.  Need  for  and  Objectives  of  This 
Proposed  Rule 

This  proposed  rule  will  implement 
section  231  of  the  Act  as  amended  by 
section  402  of  Public  Law  107-73. 
Section  231  of  the  Act  provides,  among 
other  things,  that  commercial  vessels  or 
aircraft  transporting  passengers  to  and 
from  the  United  States  must 
electronically  transmit  to  the 
appropriate  immigration  officer  not  later 
than  January  1,  2003,  arrival  and 
departure  manifests  containing  such 
information  and  delivered  in  such  a 
manner  and  timeframe  as  may  be 
prescribed  in  accordance  with  section 
231. 

The  enactment  of  section  402  of 
Public  Law  107-173  reflects  Congress' 
desire  to  ensure  that  commercial  air  and 


sea  carriers  submit  to  immigration 
officials  passenger  and  crewmember 
information  within  a  timeframe  and  in 
a  particular  format  in  order  to  maximize 
the  Government's  efforts  to  (1)  identify 
persons  being  transported  to  cind  from 
the  United  States,  (2)  enforce  the 
immigration  laws,  and  (3)  protect  public 
safety  and  national  secinity.      ' 

B.  Description  and  Estimates  of  the 
Number  of  Small  Entities  Affected  By 
This  Proposed  Rule 

A  "small  business"  is  defined  by  the 
RFA  to  be  the  same  as  a  "small  business 
concern"  under  the  Small  Business  Act 
(SBA),  15  U.S.C.  632.  Under  the  SBA,  a 
"small  business  concern"  is  one  that:  (1) 
Is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  meets  any  additional 
criteria  established  by  the  SBA.  It  will 
be  the  duty  of  the  appropriate  officer  of 
any  commercial  aircraft  or  vessel 
regardless  of  ownership,  size  or 
dominance  in  the  field  to  provide  the ' 
information  prescribed  in  the  proposed 
rule  in  the  timeframe  and  format 
proposed  therein. 

Based  upon  the  information  available 
to  the  Service,  there  appear  to  be  two 
distinct  groups  of  businesses  that  will 
be  affected  by  this  proposed  rule:  (1) 
Larger  commercial  air  atid  sea  carriers, 
and  (2)  smaller  commercial  air  and  sea 
carriers  [e.g.,  air  carriers  that  employ  not 
more  than  1,500  employees  and  sea 
carriers  that  employ  not  more  than  500 
employees)  as  defined  by  the  United 
States  Small  Business  Administration. 

The  Service  estimates  that  there  are 
approximately  108  large  commercial 
carriers.  Data  provided  by  the  United 
States  Small  Business  Administration 
suggests  that  at  least  446  small  carriers 
will  be  affected  by  this  rule.  In  addition, 
data  provided  by  the  USCG  suggests  that 
as  many  as  14,000  small  commercial 
carriers  potentially  could  be  affected. 
Although  the  Service  consulted  with  a 
number  of  the  affected  entities, 
including  ATA,  LATA,  and  the  ' 

International  Council  of  Cruise  Lines 
(ICCL),  the  Service  realizes  that  not  all 
interested  persons  and  entities  may 
have  been  fully  represented  prior  to  the 
publication  of  this  proposal.  Therefore, 
the  Service  is  requesting  that  comments 
be  submitted  to  help  ensure  that  the 
concerns  of  all  interested  parties  are 
considered.  Commenters  may  wish  to 
identify  the  type  of  industry;  including 
the  number  of  companies/individuals 
involved  and  the  annual  income 
conducted;  how  the  proposed  regulatory 
requirements  would  impact  that 
industry;  and  any  suggestions  on  how 
the  finad  regulations  might  be  better 
tailored  to  the  industry  without 
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compromising  the  intent  of  the  statute 
which  is  to  enhance  national  security, 
public  safety,  and  the  enforcement  of 
the  immigration  laws  through  timely 
identification  of  persons  being 
transported  to  and  from  the  United 
States. 

Commenters  should  note  that  the 
submission  of  any  comments  or 
information  on  these  or  other  matters 
addressed  by  this  proposed  rule  is 
entirely  voluntary  and  the  Service  is  not 
prescribing  the  use  of  any  form  for  this 
information. 

Pursuant  to  the  RFA  and  public 
policy  concerns,  the  Service  encourages 
all  affected  entities  to  provide  specific 
estimates,  wherever  possible,  of  the 
economic  costs  that  this  rule  will 
impose  and  the  benefits  that  it  will 
bring.  The  Service  asks  affected  small 
businesses  to  estimate  what  these 
regulations  will  cost  as  a  percentage  of 
their  total  revenues,  to  enable  the 
Service  to  ensure  that  small  businesses 
are  not  unduly  burdened. 

1 .  Large  Commercial  Carriers 

The  Service  has  drafted  this  proposed 
rule  to  ensure  the  minimiun  possible 
impact  on  these  businesses  while 
complying  with  the  statutory 
requirements.  To  ensure  flexibility,  the 
regulation  does  not  mandate  a  specific 
electronic  data  interchange  system  that 
must  be  used.  The  regulation  provides 
only  that  the  transportation  provider  use 
a  system  that  is  approved  by  the 
Service. 

The  carriers  must  contact  the  USCS 
for  additional  technical  information. 
The  USCS  and  Service  have  APIS 
account  managers  to  work  with  the 
carriers  at  the  San  Francisco,  California, 
Houston,  Texas,  and  Newark,  New 
Jersey  ports-of-entry.  The  APIS  account 
managers  have  informed  and  notified 
the  carriers  of  the  new  requirements, 
and  will  respond  to  any  APIS  issues, 
and  act  as  a  liaison  between  the  carriers 
and  the  Service/USCS  Headquarters. 
The  USCS  also  provides  APIS 
guidelines  and  documentation  for  the 
air  carriers'  technical  staff.  The  USCS  is 
currently  updating  a  guideline  for  the 
sea  carriers. 

The  Service  and  USCS  have  been 
working  with  the  carrier  industry  for  the 
past  10  years  developing,  implementing, 
and  improving  the  arrival  APIS 
information.  The  Service  does  not  know 
how  many  systems  are  incompatible 
with  APIS.  However,  EDIFACT  is  an 
international  standard  with  which  most 
carriers  will  be  able  to  comply.  For 
carriers  that  cannot  comply  with  this 
requirement,  alternatives  are  available. 
The  Service  believes  that  the  EDIFACT 
system  is  flexible  because  it  is  an 


international  standard  with  wfiich  all 
carriers  and  other  governments  can 
comply. 

Because  the  information  must  be 
transmitted  via  the  USCS  Data  Center,  it 
is  anticipated  that  carriers  will  transmit 
this  data  via  the  EDIFACT  message 
format  that  was  developed  by  the  USCS 
in  connection  with  the  initiaJ 
implementation  of  the  APIS.  The  USCS 
has  specified  the  data  elements  and 
codes  to  be  used.  The  Service  and  USCS 
are  currently  working  with  the  World 
Customs  Organizations  (WCO)  to 
inform,  update,  and  develop 
international  electronic  arrival  and 
departure  manifest  standards  for  all  * 
carriers.  The  USCS  is  currently  in  the 
process  of  converting  from  the  US 
EDIFACT  message  format  to  the  UN 
EDIFACT  format. 

Moreover,  commercial  air  carriers 
operating  passenger  flights  have  been 
required  to  electronically  submit  many 
of  the  data  elements  prescribed  in  the 
proposed  rule  to  the  USCS  in  advance 
of  arrival  since  December  21,  2001. 
Other  data  elements  in  this  proposed 
rule  are  statutorily  mandated  and,  in 
accordance  with  statute,  must  be 
provided  both  upon  arrival  and 
departure.  The  Service  and  USCS  have 
consulted  with  ATA,  lATA,  and  ICCL 
on  the  ciurent  and  additional  data 
elements  for  the  arrival  and  departure 
manifests.  Where  the  proposed  rule 
requires  data  elements  that  are  not 
mandated  by  statute,  the  opinions  of  the 
industry  representatives  were  taken  into 
consideration  so  as  to  impose  no  greater 
burden  than  is  necessary. 

The  requirement  in  this  proposed  rule 
that  carriers  submit  specific  manifest 
information  electronically  may  require 
large  commercial  carriers  to  purchase 
equipment  or  develop  integrated 
systems  for  that  purpose.  As  discussed 
below  in  the  section  on  Executive  Order 
12866,  the  Service  estimates  that  larger 
commercial  carriers  may  incur 
programming  costs  of  $400,000  to 
implement  these  requirements,  with  an 
ongoing  operational  cost  of  $1  per 
passenger. 

2.  Small  Commercial  Carriers 

In  addition  to  large  commercial 
carriers,  the  Service  believes  that  there 
may  be  a  large  number  of  smaller 
commercial  aircraft  and  vessel  operators 
that  will  be  affected  by  the  proposed 
rule.  The  Service  does  not  have  specific 
information  about  how  much  of  an 
economic  impact  this  rule  might  have 
on  smaller  commercial  carriers. 
According  to  the  United  States  Small 
Business  Administration,  there  are  383 
scheduled  air  passenger  transportation 
companies  with  less  than  1 ,500 


employees  and  63  deep  sea  passenger 
transportation  companies  with  less  than 
500  employees.  The  information 
provided  by  the  United  States  Small 
Business  Administration  suggests  that 
these  446  companies  have  average 
annual  receipts  of  approximately  $16 
million.  The  Service  believes  that  this 
rule  will  have  a  proportionally  smaller 
economic  impact  upon  smaller  rather 
than  larger  carriers  because  of  the 
volume  of  passengers  they  carry.  In 
addition,  smaller  commercial  carriers 
should  not  have  to  inciu  substantial 
initial  programming  costs.  As  discussed 
in  the  Executive  Order  1 2866  section 
below,  the  Service  estimates  that  the 
average  reprogramming  costs  are 
approximately  $400,000  per  carrier  for 
large  carriers.  A  comparable  conversion 
for  a  small  carrier  would  be  much  less. 
Some  vendors  currently  are  providing 
equipment  and  software  utilizing  the  US 
EDIFACT  standard  for  small  commercial 
carriers  in  the  range  of  $6,800  to  $7,200 
per  machine.  One  vendor  has  estimated 
that  his  conversion  costs  would  be 
approximately  $1,200  for  his  customers. 
This  equipment  automates  much  of  the 
data  submission  process  and  performs 
functions  comparable  to  equipment 
used  by  large  commercial  carriers,  albeit 
on  a  much  smaller  scale.  The  Service 
estimates  that  new  equipment  and 
software  that  utilizes  the  UN  EDIFACT 
standard  should  cost  approximately  as 
much  as  the  current  equipment  and 
software. 

The  USCS  also  has  an  e-mail  system 
that  allows  small  entities  to  submit 
arrival  and  departure  data 
electronically.  In  addition,  the  USCS  is 
in  the  process  of  developing  a  Web- 
based  APIS  specifically  for  small 
entities,  with  an  estimated  completion 
date  in  April  2003.  For  either  system,  all, 
that  is  required  is  a  computer,  e-mail,  or 
access  to  the  internet  by  the  small 
entities  to  transmit  the  electronic  arrival 
and  departure  manifests.  This  cost  is 
minimal  to  the  small  entities.  Indeed,     j 
the  Service  believes  that  most  small 
carriers  afready  will  possess  the 
necessary  equipment  and  will  not  have 
to  incur  any  additional  costs.  A  carrier 
that  decided  to  purchase  a  new  personal 
computer  should  be  able  to  do  so  for 
under  $1 ,000.  Access  to  the  internet  is 
estimated  to  cost  approximately  $20  per 
month. 

While  small  entities  will  be  required 
to  submit  new  additional  data  (such  as 
the  United  States  address  while  in  the 
United  States,  visa  number,  and  place  of 
issuance,  where  applicable,  and  country 
of  residence),  the  collection  of  this 
information  should  not  impose  a 
significant  burden  on  small  entities. 
Therefore,  the  economic  impact  on 
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small  entities  by  this  rule  will  be 
minimal. 

The  ongoing  costs  to  small  carriers  of 
submitting  this  information  to  the 
Service  is  difficult  for  the  Service  to 
quantify.  The  Service  believes  that  the 
number  of  passengers  that  small 
commercial  carriers  transport  in  a  given 
year  may  vary  greatly.  The  lATA, 
however,  estimates  this  rule  will  cost 
large  commercial  carriers  approximately 
$1  per  transaction  per  passenger  for 
additional  time  costs.  The  Service 
believes  that  this  estimate  also  may  be 
applicable  to  small  commercial  carriers. 

The  Service  is  requesting  comment  on 
the  impact  that  this  proposed  rule 
would  have  on  small  commercial 
carriers.  The  Service  is  particularly 
interested  in  comments  concerning  the 
number  of  these  smaller  entities 
transporting  passengers,  the  number  of 
passengers  they  transport  each  year,  the 
ongoing  costs  this  rule  would  impose 
(including  any  incremental  cost  per 
passenger),  and  their  estimates  on  the 
economic  impact  of  this  rule. 

C.  Recordkeeping  and  Reporting 
Requirements 

The  purpose  of  this  rule  is  to 
implement  an  ongoing  reporting 
requirement  for  carriers.  All  small" 
entities  that  transport  passengers  and 
crew  to  any  seaport  or  airport  of  the 
United  States  from  outside  the  United 
States  will  be  required  to  comply  with 
the  arrival  and  departure  manifest 
requirements.  The  submission  of  the 
required  data  elements  will  not  require 
any  unusual  professional  skills.  The 
data  that  must  be  collected  are  basic  emd 
its  submission  should  not  be  difficult. 
For  piuposes  of  complying  with  its 
Paperwork  Reduction  Act,  the  Service 
has  estimated  that  600  respondents  will 
spend  approximately  10  minutes  a  day 
in  order  to  provide  the  required  data. 
The  Service  based  its  estimate  of  10 
minutes  on  its  experience  in  cormection 
with  the  transmission  of  data  elements 
under  the  Visa  Waiver  Program.  See  67 
FR  63246  (October  11.  2002). 

D.  Other  Federal  Regulations 

This  proposed  rule  does  not 
duplicate,  overlap,  or  conflict  with  other 
federal  regulations.  The  rule  was  drafted 
after  consultation  with  the  USCS  and 
the  USCG  and  designed  to  work  in 
coordination  with  their  regulations.  The 
Service,  USCG,  and  USCS  are  currently 
coordinating  their  efforts  to  develop  an 
electronic  arrival  and  departure 
manifest  system  that  meets  the 
requirements  of  all  three  agencies. 
Submitting  APIS  meets  the 
requirements  of  both  the  Service  and 
USCS.  The  marine  industry  will  have  to 


continue  to  forward  a  separate  Notice  of 
Arrival  (NOA)  submission  to  the  USCG, 
until  such  time  that  the  technical 
infrastructure  is  in  place  to  ensure  that 
the  USCG  can  obtain  electronic  data 
from  APIS  and  import  this  data  into  a 
Coast  Guard  database. 

As  discussed  above,  the  Service  will 
require  the  continued  submission  of  the 
paper  Form  1-94  in  order  to  compare 
and- analyze  the  accuracy  and 
completeness  of  the  electronic 
passenger  manifest  with  the  current 
paper  process.  The  paper  Form  1—418 
also  is  still  r,equired  because  the  Service 
and  USCS  have  not  developed  an  APIS- 
like  system  for  carriers  that  continue 
coastwise  to  other  ports  within  the 
United  States. 

E.  Issues  Raised  and  Alternatives 
Suggested 

The  Service  has  little  discretion 
regarding  the  scope  of  this  rule  and  its 
impact  on  small  entities  because  of 
expUcit  requirements  in  section  402  of 
Public  Law  107-173.  While  consulting 
with  ATA,  lATA,  and  ICCL,  a  number 
of  issues  were  raised  concerning  the 
impact  on  passenger  check-in  times 
resulting  from  the  collection  of  the  data 
required  by  this  proposed  rule.  These 
requirements  are,  with  only  one 
exception  (PNR  locator  or  unique 
number),  statutorily  required.  The 
Service  considered  the  need  for  the 
inclusion  of  the  PNR,  and  determined 
that  it  was  necessary  to  simplify  the 
data  submission  process.  The  use  of  an 
unique  identifier  is  a  standard  data 
processing  tool  and  is  extremely  useful 
both  to  the  Service  and  to  commercial 
carriers.  Its  elimination  would  only 
serve  to  make  the  submission  and 
tracking  of  manifests  more  difficult. 

The  Service  also  considered  different 
electronic  data  submission 
requirements.  The  Service  could  not 
continue  with  the  US  EDIFACT 
standard  because  it  will  not  support  the 
data  elements  called  for  by  section  402 
of  Public  Uw  107-173.  The  UN 
EDIFACT  standard  was  selected  because 
it  will  be  the  dominant  standard 
throughout  the  world  and  its  use  will 
simplify  the  data  submission  process  for 
commercial  carriers.  The  use  of  another 
standard  would  only  serve  to  balkanize 
the  data  submission  process. 

The  Service,  however,  has  decided  to 
allow  commercial  carriers  to  utilize 
alternative  methods  for  the  electronic 
submission  of  the  manifests,  as  long  as 
they  are  approved  by  the  Service.  For 
example,  small  carriers  may  use  a  USCS 
e-mail  system.  In  addition,  the  USCS 
also  is  in  the  process  of  developing  a 
Web-based  APIS  specifically  for  small 
entities  which  can  be  used  for  data 


submission  when  it  is  available.  The 
purpose  of  these  options  is  to  reduce  the 
possible  economic  impact  the  manifest 
reporting  requirements  will  have  on 
small  commercial  carriers.  The  use  of 
these  alternatives  will  benefit  small 
commercial  carriers  who  may  not  have 
access  to  the  resources  available  to  large 
carriers.  The  Web-based  APIS  and  e- 
mail  options  eliminate  the  need  for 
small  commercial  carriers  to  adopt  data 
submission  processes  similar  to  those 
utilized  by  large  commercial  carriers. 
Large  commercial  carriers  also  may 
utilize  these  options,  but  because  of  the 
volume  of  passengers  whose  arrival  and 
departure  data  they  may  be  submitting, 
the  Service  does  not  anticipate  that 
these  options  will  be  used  frequently  by 
large  carriers.  The  Service  continues  to 
entertain  carrier  proposals  for  pilot 
projects  involving  the  collection  of  the 
required  information  electronically. 

F.  Conclusion 

The  Service  believes  that,  given  the 
statutory  mandate  in  section  231  of  the 
Act  requiring  that  manifests  containing 
certain  prescribed  data  elements  be 
electronically  transmitted  to  the  Service 
no  later  than  January  1,  2003,  this 
proposed  rule  meets  the  stated 
objectives  while  reducing  as  much  as 
possible  the  burden  imposed  on  affected 
transportation  providers.  The  Service 
consulted  with  the  air  and  sea  carrier 
industries  in  developing  this  rule.  The 
Service  took  into  account  their  concerns 
in  drafting  the  proposed  rule.  The 
Service  intends  to  maintain  an  on-going 
dialogue  with  the  affected  industries. 

The  Service  welcomes  comments  on 
its  analysis  under  the  RFA. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  may  result  in  approximately 
$124  million  in  operational  costs  and 
one-time  programming  costs  of 
approximately  $42  million  on  the 
private  sector.  Therefore,  under  the 
Unfunded  Mandates  Reform  Act  of 
1995,  this  is  a  private  sector  mandate. 
Accordingly,  the  Service  has  conducted 
a  cost/benefit  assessment  which  is  set 
forth  in  the  Executive  Order  12866 
section  below.  This  discussion  assesses 
the  costs  and  benefits  resulting  from  the 
implementation  of  section  402  of  the 
Enhanced  Border  Security  and  Visa 
Entry  Reform  Act  of  2002  (Pub.  L.  107- 
173).  This  rule,  however,  will  not  result 
in  the  expenditure  by  state,  local  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  or  more  in  any  one  year, 
and  it  will  not  significantly  or  uniquely 
affect  small  governments.  The  Service  is 
requesting  that  comments  be  submitted 
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to  help  ensure  that  the  concerns  of  all 
interested  parties  are  considered. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  may  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more  and  is  therefore  considered  a 
major  rule  as  defined  by  section  804  of 
the  Small  Business  Regulatory 
Enforcement  Act  of  1996.  This  rule, 
however,  will  not  result  in  a  major 
increase  in  costs  or  prices;  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  companies  to  compete  with 
foreign-based  companies  in  domestic 
and  export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  an 
economically  significant  regulatory 
action  under  Executive  Order  12866, 
section  3(f),  Regulatory  Planning  and 
Review.  Accordingly,  this  regulation  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

1 .  This  Rule  Does  Not  Require  Carriers 
To  Switch  to  the  UN  EDIFACT  Standard 

Carriers  currently  submit  arrival  and 
departiu-e  manifests  electronically  to 
APIS.  In  accordance  with  section  402  of 
Public  Law  107-173,  this  proposed  rule 
also  requires  carriers  to  transmit 
additional  data  elements  (e.g.,  U.S. 
address,  visa  information,  PNR  locator). 
These  additional  data  elements  are  not 


currendy  included  in  the  APIS  data 
being  transmitted  and  carriers  would 
have  to  incur  some  costs  adapting  their 
systems  to  include  these  elements. 

However,  many  of  the  carriers  with 
which  the  Service  consulted,  informed 
the  Service  that  they  have  decided  not 
to  add  the  additional,  data  elements  to 
their  APIS  submissions.  Rather,  carriers 
plan  on  converting  their  systems  from 
the  US  EblFACT  format  to  the  UN 
EDIFACT  format. 

Carriers  are  making  this  change  in 
data  format  for  their  own  business 
reasons  because  it  is  the  format  being 
adopted  in  several  foreign  countries, 
such  as  Canada,  Mexico,  Australia,  New 
Zealand,  and  United  Kingdom.  The 
Service  wants  to  emphasize  that  neither 
section  231  of  the  Act  nor  this  proposed 
rule  require  carriers  to  convert  to  the 
UN  format.  This  movement  to  the  UN 
format  was  based  upon  international 
agreements  between  the  Immigration 
and  Customs  Services  of  several 
countries  and  is  an  international 
standard  adopted  by  the  LATA  and 
ATA. 

2.  Estimated  Costs 

A.  One  Time  Programming  Costs 

The  conversion  in  EDIFACT  data 
formats  which  the  carriers  are 
imdertaking  on  their  own  initiative 
makes  it  difficult  for  them  to  provide 
the  Service  with  the  actual  costs  to  them 
resulting  from  the  new  additional  data 
elements  required  by  the  statute  and 
this  proposed  rule.  The  estimated  cost 
range  has  been  from  thousands  of 


dollars  for  the  smaller  carriers  with  a 
low  volume  of  passengers  to  several 
million  dollars  for  a  larger  carriers  with 
a  high  volume  number  of  passengers. 
The  high-end  estimates  include  the 
conversion  of  the  US/UN  EDIFACT 
reprogramming  costs  to  the  carrier's 
existing  reservation  systems  and  the 
hiring  of  additional  persormel. 

Carriers  have  informed  the  Service 
regarding  the  cost  of  new  equipment 
they  will  be  purchasing  on  their  own 
initiative  as  part  of  their  conversion  to 
the  UN  EDIFACT  format.  Since  Uie 
additional  data  elements  this  rule 
requires  carriers  to  collect  are  not,  at 
present,  machine-readable,  the  Service 
has  not  included  new  equipment  costs 
in  its  estimates  below.  The 
reprogramming  costs  below  include 
both  the  cost  of  changing  from  the  US 
to  the  UN  EDIFACT  format  (which  is 
not  required  by  this  rule)  and  the  costs 
of  processing  the  new  data  elements 
required  by  this  rule,  but  the  estimates 
below  are  the  best  that  the  carriers  have 
been  able  to  provide  the  Service 
regarding  their  non-equipment  related 
costs  of  complying  with  this  rule. 

According  to  LATA,  the  average 
reprogramming  costs  are  estimated  at 
$400,000  per  carrier.  The  total 
reprogramming  costs  are  estimated  at 
$36,800,000  (92  air  carriers  x  $400,000). 

The  International  Council  of 
Cruiselines  (ICCL)  represents  16 
passenger  cruiselines.  The  estimated 
reprogramming  costs  reported  by  ICCL 
members  is  $2,000,000  (16  x  $125,000). 


92  lATA  carriers 
16  ICCL  carriers  . 


LATA  and  ICCL  carriers 
Other  carriers  


Total 


$36,800,000 
2,000,000 

38,800.000 
2,716,000     ($38,800,000  x  20%  of  remaining  carriers 


41,516,000 


7,760,000  X  35%  of  lATA/ICCL  carrier  costs). 
Estimated  total  one-time  programming  costs. 


The  108  carriers  represented  by  LATA 
and  ICCL  account  for  the  vast  majority 
(75-80  percent)  of  passengers  covered 
by  this  rule.  Therefore,  the  Service  has 
estimated  that  the  remaining  20  percent 
of  the  passengers  transported  by  other 
carriers  at  a  cost  of  $7,760,000 
($38,800,000  X  20  percent).  The  Service 
then  estimated  that  these  other  carrier 
(non-LATA  and  ICCL  carriers)  costs  at 
approximately  35  percent  of  the  LATA 
and  ICCL  carrier  costs.  Since,  the  USCS 
already  provides  an  e-mail  APIS 
account  and  will  be  developing  a  Web- 
Base  APIS  system  for  the  small  entities, 
the  Service  estimates  that  the 
reprogramming  costs  for  the  small  and 
medium  size  entities  will  be  much 


lower  than  the  lATA  and  ICCL  carrier 
costs.  Therefore,  the  other  carriers 
estimated  reprogranuning  costs  are 
calculated  at  $2,716,000  ($7,760,000  x 
35  percent). 

B.  Operational  Costs 

The  LATA  estimates  this  rule  will  cost 
carriers  approximately  $1  per 
transaction  per  passenger  for  additional 
time  costs.  The  LATA  has  estimated  that 
this  will  amount  to  approximately  $62 
million  for  the  inbound  and  the  same 
for  outbound  with  total  estimated 
annual  costs  at  $124  million. 

However,  the  Service  believes  that 
some  of  these  processing  costs  can  be 
deferred  or  reduced  by  travelers 


providing  these  additional  data 
elements  to  the  travel  agencies,  Web- 
based/Intemet  or  kiosk  type  reservations 
systems;  thereby  reducing  the  check-in 
time. 

3.  Much  of  the  Information  Required  By 
This  Rule  is  Already  Being  Submitted 
Electronically  to  the  Service- 

USCS  regulations  already  require  all 
air  carriers  to  submit  arrival  manifests 
electronically.  In  addition.  Service 
regulations  already  require  air  and  sea 
carriers  to  submit  arrival  and  departure 
manifests  electronically,  for  passengers    ' 
traveling  piu'suant  to  the  Visa  Waiver 
Program.  However,  carriers  have 
informed  the  Service  that  it  is  more 


300 


Federal  Register / Vol.  68,  No.  2 /Friday.  January  3,  2003 / Proposed  Rules 


efficient  for  them  to  transmit  electronic 
manifest  information  for  all  (not  just 
Visa  Waiver  Program)  passengers.  Over 
80  percent  of  these  carriers  currently 
submit  arrival  and  departure  manifests 
electronically  for  all  passengers.  This 
fact  suggests  that  the  costs  of  this  rule 
will  not  be  great  since  a  substantial 
majority  of  the  carriers  already  provide 
most  of  the  information  this  rule  would 
require. 

4.  Benefits  This  Rule  Provides 

Advanced  electronic  manifest  provide 
the  Service  with  the  ability  to  conduct 
advance  record  checks  of  passengers 
entering  and  departing  the  United 
States.  This  allows  the  Service  to  check 
and  pre-screen  the  names  of  known 
inadmissible  aliens,  terrorists,  and  other 
dangerous  criminals  prior  to  enteiing 
the  United  States.  With  the  recent 
improvements  and  enhancements  to  the 
APIS  and  other  enforcement  database(s), 
which  can  identify  high-risk  passengers 
for  more  intensive  questioning  upon 
arrival,  the  Service  has  been  able  to 
prevent  an  increase  in  the  number  of 
aliens  attempting  to  enter  the  United 
States  illegally. 

APIS  also  allows  the  Service  to  check 
for  removable  aliens,  terrorists,  and 
other  dangerous  criminals  prior  to 
exiting  the  United  States.  With  advance 
prescreening  of  passengers,  the  Service 
will  be  able  to  process  low-risk  travelers 
with  minimum  delay  and  concentrate 
on  high-risk  travelers  who  may  pose  a 
threat  to  national  security.  APIS  allows 
immigration  intelligence  officers  to 
analyze  the  patterns  and  associations  of 
alien  smugglers  on  a  real-time  basis. 

The  Service  and  the  USCS  are  in  the 
process  of  including  the  USCG's  vessel 
crewmember  manifest  requirements  into 
the  APIS.  Currently,  the  cargo  industry 
must  submit  separate  paper  manifests, 
one  to  the  Service  and  one  to  the  USCG. 
The  carrier  assbciations  have  indicated 
that  they  prefer  to  transmit  one  manifest 
electronically  that  meets  all  of  the 
requirements  for  the  Service,  USCS,  and 
USCG,  thereby  reducing  the  need  to 
submit  three  separate  paper  manifests. 
APIS  is  a  joint  effort  supported  by  the 
Service,  USCS,  USCG,  foreign 
governments.  World  Customs 
Organization  (WCO),  ATA,  lATA,  ICCL, 
and  other  intereste  stakeholders. 

The  UN  EDIFACT  format  will 
improve  the  transmission  of  the 
electronic  arrival  and  departure  data. 
Currently,  all  of  the  carriers  cannot 
submit  ;100  percent  of  the  required  APIS 
data  in  the  US  EDIFACT  format.  In 
addition,  passenger  data  elements 
sometimes  get  lost  in  the  APIS 
transmission.  The  US  EDIFACT  does 
not  allow  the  carrier  to  receive  a 


confirmation  message  that  the  APIS 
transmission  was  submitted  and 
received  by  the  system  (for  example,  if 
an  e-mail  message  is  sent,  a  receipt  is 
sent  back  to  the  original  sender  to 
confirm  that  the  e-mail  was  received 
and  opened  by  the  intended  user).  The 
potential  exists  that  any  lost  records  of 
a  passenger  will  not  be  searched  in  the 
appropriate  database(s),  and  the  absence 
of  such  checks  on  a  particular  alien  in 
advance  of  arrival  could  pose  a  threat  to 
national  security.  In  addition,  each  loss 
of  records  in  the  transmission  will  cause 
a  delay  in  the  inspection  processing  of 
passengers  because  the  immigration 
inspector  will  have  to  manually  enter 
each  passenger's  name  in  the 
database(s),  process  the  information, 
and  ask  any  additional  immigration 
related  questions.  This  delay  may  have 
an  impact  on  the  wait  time  of  the  other 
passengers  waiting  to  be  inspected  at 
primary  inspection  for  admission  to  the 
United  States.  These  delays  may  cause 
some  of  the  passengers  to  miss  their 
connecting  flights,  thereby  causing  an 
additional  expense  to  the  carriers. 
Therefore,  conversion  to  the  UN 
EDIFACT  is  expected  to  greatly  enhance 
and  improve  the  transmission  of  the 
electronic  arrival  and  departure 
manifests. 

The  Service  welcomes  comments  on 
its  assessment  under  Executive  Order 
12866. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  summary  impact  statement. 

Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

This  rule  requires  that  carriers 
provide  arrival  and  departure  manifests 
electronically  to  the  Service.  This 
requirement  is  considered  an 
information  collection  requirement 
under  the  Paperwork  Reduction  Act. 

Accordingly,  the  Service  has 
submitted  an  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance 
in  accordance  with  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501 
et  sea.). 

All  comments  and  suggestions,  or 
questions  regarding  additional 
information,  to  include  obtaining  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  the  Immigration  and 
Naturalization  Service,  Regulations  and 
Forms  Services  Division,  425  I  Street 
NW.,  Suite  4034,  Washington,  DC 
20536;  Attention:  Richard  A.  Sloan, 
Director,  (202)  514-3291. 

We  request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Any 
comments  on  the  information  collection 
must  be  submitted  on  or  before  March 
4,  2003.  Your  comments  should  address 
one  or  more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overvj'eiv  of  this  information 
collection: 

(1)  Type  of  information  collection: 
New. 

(2)  Title  of  Form/Collection: 
Electronic  arrival-departure  manifests. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  form  number  (File 
number  OMB-32),  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Business  or  Individuals. 
Section  402  of  the  Enhanced  Border 
Security  and  Visa  Entry  Reform  Act 
requires  arrival  and  departure  manifests 
to  be  delivered  electronically  no  later 
than  January  1,  2003.  The  information 
collection  is  necessary  to  comply  with 
section  402  and  to  ensure  that  the 
Service  receives  accurate  passenger  and 
crewmember  arrival  and  departure 
information  in  a  timely  manner. 
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(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  600  respondents  at  10  minutes 
multiplied  by  365  days. 

(6)  An  estimate  of  the  total  of  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  36,500 
burden  hours. 

If  additional  information  is  required 
contact  Richard  A.  Sloan,  Director,  (202) 
514r-3291. 

List  of  Sub  jects 

8CFRPart217 

Air  carriers.  Aliens,  Maritime  carriers. 
Passports  and  Visas. 

8  CPR  Part  231 

Air  carriers.  Aliens,  Maritime  carriers, 
Reporting  and  recordkeeping 
requirements 

8  CFR  Part  251 

Vessels,  Alien  crewmembers. 
Maritime  carriers.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  the  title  8  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  217— VISA  WAIVER  PROGRAM 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1187;  8  CFR  part 
2. 

2.  Section  217.7  is  revised  to  read  as 
follows: 

§  217.7    Electronic  data  transmission 
requirement. 

(a)  An  alien  who  applies  for 
admission  under  the  provisions  of 
section  217  of  the  Act  after  arriving  via 
sea  or  air  at  a  port-of-entry  will  not  be 
admitted  under  the  Visa  Waiver 
Program  unless  the  carrier  trsmsporting 
such  an  alien  electronically  transmits 
passenger  arrival  and  departure  data  in 
accordance  with  8  CFR  231.1,  for  each 
Visa  Waiver  Program  passenger  being 
transported  on  the  aircraft  or  vessel. 

(b)  For  those  carriers  that  fail  to 
submit  electronic  arrival  and  departure 
manifests  electronically,  the  Service 
will  evaluate  the  carrier's  compliance 
with  immigration  requirements  as  a 
whole.  The  Service  will  inform  the 
carrier  of  any  noncompliance  and  then 
may  revoke  any  contract  agreements 
between  the  Service  and  the  carrier.  The 
carrier  may  also  be  subject  to  fines  for 
violations  of  manifest  requirements  or 
other  statutory  provisions.  The  Service 
will  also  review  each  Visa  Waiver 
Program  applicant  who  applies  for 
admission  and  on  a  case-by-case  basis, 
may  authorize  a  waiver  under  current 


Service  policy  and  guidelines  or  deny 
the  applicant  admission  into  the  United 
States. 

PART  231— ARRIVAL  AND 
DEPARTURE  MANIFESTS 

3.  The  heading  for  part  231  is  revised 
as  set  forth  above. 

4.  The  authority  citation  for  part  231 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103, 1182. 1221. 
1228, 1229;  8  CFR  part  2.     . 

5.  Section  231.1  is  revised  to  read  as 
follows: 

§  231 .1    Electronic  arrival  and  departure 
manifests  for  passengers  and  crew. 

(a)  Definitions.  As  used  in  this  part, 
the  terms: 

Appropriate  official  means  the  master 
or  commanding  officer,  or  authorized 
agent,  owner,  or  consignee  of  a 
conmiercial  aircraft  or  vessel. 

Commercial  aircraft  means 
commercial  aircraft  as  defined  in 
§  286.1(c)  of  this  chapter. 

Commercial  vessel  means  commercial 
vessel  as  defined  in  §  286.1(d)  of  this 
chapter. 

Crewmember  has  the  same  meaning  as 
the  term  crewman  defined  in  section 
101(a)(10)oftheAct. 

Ferry  means  a  commercial  vessel  that 
has  provisions  only  for  deck  passengers 
and/or  vehicles,  operating  on  a  short 
run  on  a  frequent  schedule  between  two 
points  over  the  most  direct  water  route, 
and  offering  a  public  service  of  a  type 
normally  attributed  to  a  bridge  or 
tunnel.  Vessels  in  coastwise  or  ocean 
service,  as  defined  in  the  regulations  of 
the  usee,  46  CFR  part  70,  are  not 
ferries  and,  accordingly,  are  required  to 
transmit  electronic  arrival  and  departure 
manifests. 

Passenger  means  any  person  being 
transported  on  a  commercial  aircraft  or 
commercial  vessel  who  is  not  a 
crewmember. 

United  States  means  United  States  as 
defined  in  section  101(a)(38)  of  the  Act. 

(b)  Electronic  arrival  manifest.  An 
appropriate  official  of  every  commercial 
vessel  or  aircraft  arriving  in  the  United 
States  from  any  place  outside  of  the 
United  States  shall  transmit 
electronically  to  the  Service  a  passenger 
arrival  manifest  and  a  crewmember 
arrival  manifest.  The  electronic  arrival 
memifest  must  contain  the  data  elements 
set  forth  in  paragraph  (e)  of  this  section 
for  each  passenger  and  crewmember. 

(1)  For  aircraft,  an  appropriate  official 
must  transmit  the  passenger  arrival 
manifest  no  later  than  15  minutes  after 
the  flight  has  departed  from  the  last 
foreign  port  or  place.  The  crewmember 
arrival  manifest  must  be  transmitted 


electronically  to  the  Service  in  advance 
of  departure  from  the  last  foreign  port  or 
place. 

r  (2)  For  vessels,  an  appropriate  official 
must  transmit  the  passenger  and 
crewmember  arrival  manifests: 

(i)  at  least  96  hours  before  entering  the 
port  or  place  of  destination,  for  voyages 
of  96  hours  or  more; 

(ii)  at  least  24  hours  before  entering 
the  port  or  place  of  destination,  for 
voyages  of  less  than  96  hours  but  not 
less  than  24  hours;  or 

(iii)  prior  to  departing  the  port  or 
place  of  departure,  for  voyages  of  less 
than  24  hours. 

(c)  Electronic  departure  manifests.  An 
appropriate  official  of  every  commMrial 
vessel  or  aircraft  departing  fit)m  the 
United  States  to  any  place  outside  of  the 
United  States  shall  transmit 
electronically  to  the  Service  a  passenger 
departure  manifest  and  a  crewmember 
departvue  manifest.  The  electronic 
departure  manifest  must  contain  the 
data  elements  set  forth  in  paragraph  (e) 
of  this  section  for  each  passenger  and 
crewmember. 

(1)  An  appropriate  official  of  a 
commercial  vessel  or  aircraft  must 
transmit  both  the  passenger  departure 
manifest  and  the  crewmember  departure 
manifest  to  the  Service  no  later  than  1 5 
minutes  before  the  flight  or  vessel 
departs  from  the  United  States. 

(2)  If  additional  passengers  or 
crewmembers  board  or  disembark  after 
the  original  manifest  has  been 
submitted,  an  appropriate  official  of  the 
vessel  or  aircraft  concerned  will  also  be 
required  to  submit  amended  or'updated 
passenger  and  crewmember  information 
electronically  to  the  Service  no  later 
than  15  minutes  after  the  flight  or  vessel 
has  departed  from  t^e  United  States.  An 
appropriate  official  of  the  aircraft  or 
vessel  concerned  must  also  notify  the 
Service  electronically  if  a  flight  or 
voyage  has  been  cancelled  after  a 
departure  manifest  has  been  submitted. 

(d)  Electronic  format. 

(1)  The  arrival  and  departure 
manifests  for  passengers  and 
crewmember  must  be  transmitted 
electronically  to  the  Service  via  the 
uses,  by  means  of  an  electronic  data 
interchange  system  that  is  approved  by 
the  Service. 

(2)  The  passenger  arrival  and 
departure  manifests  must  be  transmitted 
separately  from  the  crewmember  arrival 
and  departure  manifests.  To  distinguish 
the  two  manifests  transmitted  for  a 
given  flight  or  vessel,  the  crewmember 
arrival  and  departure  manifests  must 
have  the  alpha  character  "C"  included 
in  the  transmission  to  denote  that  the 
manifest  information  pertains  te  the 
crewmembers  for  the  flight  or  vessel. 
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(e)  Contents  ofarrivaJ  and  departure 
manifests.  Each  electronic  arrival  or 
departure  manifest  must  contain  the 


following  information  for  all  passengers 
or  crewmembers: 


AIR  carrier  information 


Complete  name  (Last  name,  first  name,  and  middle  name  or  initial) 

Date  of  birth 

Citizenship  (Country  of  document  issuance)  

Gender  (F=Female;  M=Male)  

Passport  number  and  country  of  issuance,  if  a  passport  is  required 

Country  of  residence 

United  States  visa  number,  date,  and  place  of  issuance,  where  applica- 
ble (arrivals  only). 

Alien  registration  number,  where  applicable  

United  States  address  while  in  the  United  States  (number  and  street, 
city,  state,  zip  code). 

International  Air  Transport  Association  (lATA)  Arrival  Port  Code 

lATA  Departure  Port  Code  

Flight  Number  ^ 

Date  of  Flight  Anivai ' 

Date  of  Flight  Departure 

Airiine  Carrier  Code 

Document  Type  (e.g.,  P=Passport;  V=Visa;  A=Alien  Registration)  

Date  of  Document  Expiration  

A  unique  passenger  identifier,  or  reservation  number  or  Passenger 
Name  Record  (PNR)  locator. 


SEA  carrier  Information 


Complete  name  (Last  name,  first  name,  and  middle  name  or  initial). 

Date  of  birth. 

Citizenship  (Country  of  document  issuance). 

Gender  (F=Female;  M=Male). 

Passport  numt)er  and  country  of  issuance,  if  a  passport  is  required. 

Country  of  residence. 

United  States  visa  number,  date,  and  place  of  issuance,  where  applica- 
ble (arrivals  only). 

Alien  registration  number,  where  applicable. 

United  States  address  while  in  the  United  States  (number  and  street, 
city,  state,  zip  code). 

Arrival  Port  Code. 

Departure  Port  Code. 

Voyage  number. 

Date  of  Vessel  Arrival. 

Date  of  Vessel  Departure. 

Country  of  Registry/Flag. 

Document  Type  (e.g..  P=Passport;  V=Visa;  A=Alien  Registration). 

Date  of  Document  Expiration. 

A  unique  passenger  identifier,  or  reservation  numtjer  or  Passenger 
Name  Record  (PNR)  locator. 

'i'essel  Name. 

International  Maritime  Organization  (IMO)  number  or  the  official  num- 
ber of  the  vessel. 


(f)  Ferries.  The  provisions  of  this  part 
relating  to  the  transmission  of  electronic 
arrival  and  departure  manifests  shall  not 
apply  to  a  ferry  (if  the  passengers  are 
subject  to  a  land-border  inspection  by 
the  Service  upon  arrival  in  the  United 
States). 

(g)  Progressive  clearance.  Inspection 
of  arriving  passengers  may  be  deferred 
at  the  request  of  the  carrier  to  an  onward 
port  of  debarkation.  Authorization  for 
this  progressive  clearance  may  be 
granted  by  the  Regional  Commissioner 
when  both  the  initial  port-of-entry  and 
the  onward  port  are  within  the  same 
regional  jurisdiction,  but  when  the 
initial  port-of-entry  and  onward  port  are 
located  within  different  regions, 
requests  for  progressive  clearance  must 
be  authorized  by  the  Assistant 
Commissioner  for  Inspections.  When 
progressive  clearance  is  requested,  the 
carrier  shall  present  Form  1-92  in 
duplicate  at  the  initial  port-of-entry.  The 
original  Form  1-92  will  be  processed  at 
the  initial  port-of-entry,  and  the 
duplicate  noted  and  returned  to  the 
carrier  for  presentation  at  the  onward 
port  of  debarkation. 

PART— 251  ARRIVAL  AND 
DEPARTURE  MANIFESTS  AND  LISTS: 
SUPPORTING  DOCUMENTS 

7.  The  heading  for  part  251  is  revised 
as  set  forth  above. 

8.  The  authority  citation  for  part  251 
continues  to  read  as  follows: 


Authority:  8  U.S.C.  1103,  1182,  1221,  1281, 
1282;  8  CFR  part  2. 

§  251 .5    [Redesignated  as  §  251 .6] 

9.  Section  251.5  is  redesignated  as 
§251.6. 

10.  Section  251.5  is  added  to  read  as 
follows: 

§  251 .5    Electronic  arrival  and  departure 
manifest  for  crew  member. 

In  addition  to  submitting  arrival  and 
departure  manifests  in  a  paper  format  in 
accordance  with  §§251.1,  251.3,  and 
251.4,  the  master  or  commanding 
officer,  or  authorized  agent,  owner,  or 
consignee  of  any  aircraft  or  vessel 
transporting  passengers  to  any  airport  or 
seaport  of  the  United  States  from  any 
place  outside  of  the  United  States  or 
from  any  airport  or  seaport  of  the  United 
States  to  any  place  outside  of  the  United 
States  must  submit  electronic  arrival 
and  departure  manifests  for  all 
crewmembers  on  board  in  accordance 
with  8  CFR  231.1. 

11.  Newly  redesignated  §251.6  is 
revised  to  read  as  follows: 


§251.6 
aircraft. 


Exemptions  for  private  vessels  and 


The  provisions  of  this  part  relating  to 
the  presentation  of  arrival  and  departure 
manifests  shall  not  apply  to  a  private 
vessel  or  private  aircraft  not  engaged 


directly  or  indirectly  in  the  carrying  of 
persons  or  cargo  for  hire. 

Michael  ].  Garcia, 

Acting  Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  02-33145  Filed  12-30-02;  4:31  pml 
BILLING  CODE  4410-10-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001 -NM-1 42-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A330  and  A340  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  (DOT). 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Airbus 
Model  A330  and  A340  series  airplanes, 
that  would  have  required  modification 
of  the  down  drive  brackets  of  the  left- 
and  right-hand  sides  of  the  inboard  flap 
track  1  assembly  and  installation  of 
bigger  bolts  and  washers.  This  new  ' 
action  revises  the  proposed  AD  by 
expanding  the  applicability  and,  for 
certain  airplanes,  adding  improved 
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torque  requirements  specifying  the 
correct  torque  value  of  the  nuts.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  prevent  failure  of  the 
bolts  due  to  flexural  loads  caused  by 
transmission  jam  loading,  which  could 
lead  to  a  "flap-locked"  condition, 
causing  reduced  controllability  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
lanuary  28,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
142-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-142-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 


•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-142-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-142-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A330  and  A340  series 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  October  4,  2001  (66 
FR  50580).  That  NPRM  would  have 
required  modification  of  the  down  drive 
brackets  of  the  left-  and  right-hand  sides 
of  the  inboard  flap  track  1  assembly  and 
installation  of  bigger  bolts  and  washers. 
That  NPRM  was  prompted  by  a  report 
that,  for  certain  airplanes  on  which 
Airbus  Modification  45326  has  been 
accomplished,  the  strength  of  the 
cormection  bolts  at  the  down  drive 
bracket  of  the  track  1  assembly  on  the 
inboard  flap  is  not  sufficient.  Failure  of 
the  bolts  due  to  flexural  loads  caused  by 
transmission  jam  loading,  if  not 
corrected,  could  lead  to  a  "flap-locked" 
condition,  causing  reduced 
controllability  of  the  airplane. 


Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  original  NPRM. 

Request  to  Reference  A  Revised  iService 
Bulletin 

One  commenter  requests  that  the 
original  NPRM  be  revised  to  reference 
Airbus  Service  Bulletin  A330-57-3067, 
Revision  02,  dated  February  2,  2002  (for 
Model  A330  series  airplanes),  which 
increases  hole  tolerances,  and  corrects 
improper  nut  torque  conversions.  The 
commenter  states  that  the  existing 
tolerances  in  Revision  01  of  the  service 
bulletin  are  not  obtainable  when 
reaming  the  existing  production  fastener 
holes  on  an  affected  airplane. 

The  FAA  partially  agrees.  Since 
issuance  of  the  original  NPRM,  the 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  has  issued  French 
airworthiness  directives  2002-368(B) 
(for  Model  A330  series  airplanes),  and 
2002-369(8)  (for  Model  A340  series 
airplanes);  both  dated  August  7,  2002. 
These  French  airworthiness  directives 
replace  French  airworthiness  directives 
2001-125(8)  (for  Model  A330  series 
airplanes),  and  2001-123(8)  (for  Model 
A340  series  airplanes);  both  dated  April 
4,  2001;  respectively  (which  were 
referenced  in  the  original  NPRM). 

French  airworthiness  directive  2002- 
368(8)  states  that  a  conversion  error 
with  regard  to  applied  torque  values 
(metric  units  to  U.S.  Customary  Units) 
specified  in  Airbus  Service  Bulletin 
A330-57-3067,  dated  October  12.  2000; 
and  Revision  01,  dated  April  10,  2001; 
has  been  identified.  This  error  might 
lead  the  operators  using  U.S.  Customary 
Units  to  apply  a  torque  value  being  less 
than  those  required,  which  could  lead  to 
a  loose  nut.  Revision  02  of  the  service 
bulletin,  dated  February  2,  2002,  takes 
into  account  the  right  torque  values,  but 
does  not  mention  additional  work  that 
is  necessary.  The  applicability  of  this 
French  airworthiness  directive  has  also 
been  revised  to  include  additional 
airplanes  on  which  these  improper 
procedures  may  have  been  done. 

French  airworthiness  directive  2002- 
369(8)  states  that  an  identical 
conversion  error  with  regard  to  applied 
torque  values  has  also  been  identified  in 
Airbus  Service  Bulletin  A340-57-4075, 
dated  October  12,  2000;  and  Revision 
01,  dated  April  10,  2001.  The 
applicability  of  that  French 
airworthiness  directive  has  also  been 
revised  to  include  additional  airplanes 
on  which  these  improper  procedures 
may  have  been  done.  , 

Airbus  has  issued  Service  Bulletin 
A330-57-3067,  Revision  03,  dated 
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August  7,  2002  (for  Model  A330  series 
airplanes);  and  Service  Bulletin  A340- 
57-4075,  Revision  02,  dated  August  7, 
2002  (for  Model  A340  series  airplanes). 
These  service  bulletins  describe 
procedures  for,  among  other  things, 
modifying  the  down  drive  brackets  of 
the  left-  and  right-hand  inboard  flap 
track  1  assembly;  re-identifying  the 
tracks;  installing  bigger  bolts  and 
washers  to  improve  the  strength  of  the 
connection  at  the  dowm  drive  brackets; 
and  testing  the  torque  value  of  the  nuts. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  these  service  bulletins  as 
,  mandatory  in  order  to  assiu-e  the 
continued  airworthiness  of  these 
airplanes  in  France. 

Therefore,  we  have  revised  this 
supplemental  NPRM  to  reference  these 
service  bulletins  as  the  appropriate 
sources  of  service  information  for 
accomplishing  the  proposed  actions.  We 
have  also  revised  the  applicability  of  the 
supplemental  NPRM  to  include  the 
additional  airplanes  listed  in  the  French 
airworthiness  directives. 

Conclusion 

Since  these  changes  expands  the 
scope  of  the  originally  proposed  rule, 
we  have  determined  that  it  is  necessary 
to  reopen  the  comment  period  to 
provide  additional  opportunity  for 
public  comment. 

Cost  Impact 

The  FAA  estimates  that  9  airplanes  of 
U.S.  registry  would  be  affected  by  this 


proposed  AD,  that  it  would  take 
approximately  13  work  hours  per 
airplane  to  accomplish  the  proposed 
modifications  and  installations,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $7,020,  or 
$780  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  cojfw  of  it  may  be  obtained  by 
contacHqg  the  Rules  Docket  at  the 
location  provided  under  the  caption 
addresses:, 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  2001-NM-142-AD. 

Applicability:  The  airplanes  specified  in 
Table  1  of  this  AD,  certificated  in  any 
category-  Table  1  is  as  follows: 


Table  1  .—Applicability 

Model 

Which  have  received — 

Excluding  airplanes- 

A330  series  airplanes  

• 
A340  series  airplanes  

Airbus  Modification  45326  in  production 

Airbus  Modification  45326  in  production 

-i — ' 

Modified   in   production   per   Airbus   Modification   47619,   or 

modified  in  service  per  Airbus  Service  Bulletin  A330-57- 

3067,  Revision  03,  dated  August  7,  2002. 
Modified  in   production   per  Airbus   Modification  47619,   or 

modified  in  service  per  Airbus  Service  Bulletin  A340-57- 

4075,  Revision  02,  dated  August  7,  2(D02. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and,  if  tfie  unsafe  condition  has  not 
been  eliminated,  the  request  sfipuld  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  bolts  due  to 
flexural  loads  caused  by  transmission  jam 
loading,  which  could  lead  to  a  "flap-locked" 
condition,  causing  reduced  controllability  of 
the  airplane,  accomplish  the  following: 

Modification  and  Testing 

(a)  At  the  times  specified  in  Table  2  of  this 
AD,  modify  the  down  drive  brackets  of  the 


left-  and  right-hand  inboard  flap  track  1 
assembly  and  test  the  torque  value  of  the  nuts 
by  accomplishing  all  actions  specified  in  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A330-57-3067,  Revision  03, 
dated  August  7,  2002  (for  Model  A330  series 
airplanes);  or  Airbus  Service  Bulletin  A340- 
.57-4075,  Revision  02,  dated  August  7,  2002 
(for  Model  A340  series  airplanes);  as 
applicable.  Table  2  is  as  follows: 
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Table  2.— Compliance  Tii^e 

Compliance  time 

Action 

For  model 

On  which — ' 

(1)  Within  36  months  since  date  of  manufacture  of 

(i)  Modify 

A330  series  air- 

Airbus Service  Bulletin  A330-57-3067.  dated  Octo^ 

the  airplane,  or  within  6  months  from  the  effective 

planes. 

ber  12,  2000;  Revision  01,  dated  Apnl  10,  2001; 

date  of  this  AD,  whichever  occurs  Later. 

or  Revision  02,  dated  February  2,  2002;  has  not 

been  done 

' 

(ii)  Modify 

A340  series  air- 
planes. 

Airbus  Service  Bulletin  A340-57-4075,  dated  Octo- 
ber 12,  2000;  or  Revision  01,  dated  April  10, 
2001 ;  has  not  been  done. 

(2)  Within  700  flight  hours  from  the  effective  date  of 

(i)  Modify 

A330  series  air- 

Airbus Service  Bulletin  A330-57-3067,  dated  Octo- 

this AD. 

planes. 

ber  12,  2000;  Revision  01,  dated  April  10,  2001; 

has  been  done  using  U.S.  Customary  Units 

(ii)  Test  

4A330  series 

Airbus  Service  Bulletin  A340-57-4075,  dated  Octo- 

• 

airplanes. 

ber  12,  2000;  or  Revision  01,  dated  April  10, 

2001;  has  been  done  using  U.S.  Customary  Unit 

Parts  Installation 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install,  on  any  airplane  inboard 
flap  track  I  assembly  unless  it  has  been 
modified  and  its  associated  nuts  have  been 
torqued  in  accordance  with  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  AMM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shalil  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in' French  airworthiness  directives  2002- 
368(B)  (for  Model  A330  series  airplanes),  and 
2002-369(B)  (for  Model  A340  series 
airplanes);  both  dated  August  7.  2002. 

Issued  in  Renton,  Washington,  on 
December  24.  2002. 
Charles  D.  Huber, 

Acting  Martoger,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-28  Filed  1-2-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-99-AO] 
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Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10  and  DC-10- 
10F  Airplanes;  Model  00-10-15 
Airplanes;  Model  DC-10-30,  DC-10- 
30F,  and  DC-10-30F  (KC10A  and  KDC- 
10)  Airplanes;  Model  DC-10-40  and 
DC-10-40F  Airplanes;  and  Model  MD- 
1 0-1  OF  and -30F  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  (DOT). 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

r 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 
Douglas  airplane  models,  that  would 
have  required  an  inspection  of  the 
throttle  control  module  on  the  center 
pedestal  in  the  flight  deck  compartment 
to  determine  its  part  number  and 
configuration,  and  modification  of  the 
throttle  control  module.  This  new  action 
revises  the  proposed  rule  by  adding 
additional  repetitive  inspections  for 
chafing  of  the  throttle  control  module 
wiring  and  adding  additional  airplanes 
to  the  applicability  of  this  AD.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  prevent  chafing  of 
wiring  inside  the  throttle  control 
module,  fuel  shutoff  lever  lights,  and/or 
aft  pedestal  lightplates  due  to 
degradation  of  protective  sleeving, 
which  could  result  in  electrical  arcing 
and  failure  of  the  auto  throttle/speed 
control  system  and  consequent  smoke 
and/or  fire  in  the  cockpit. 
DATES:  Comments  must  be  received  by 
January  28,  2003. 


ADDRESSES:  Subrnit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
99-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)-227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-99-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 

Boulevard,  Long  Beach,  California    -,. 

90846,  Attention:  Data  and  Service       ' "^ 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Natalie  Phan- 
Tran,  Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130L,FAA. 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5343;  fax  (562) 
627-5210. 

Other  Information:  Judy  Colder, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
^4241,  fax  (425)  2 2 7-1 2 3 2. -Questions  or 
comments  may  also  be  sent  via  the 
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Internet  using  the  following  address: 
judy.golder@faa.goy.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  ,  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reaspns  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-99-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-99-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 


directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-10-10 
and  DC-10-lOF  airplanes;  Model  DC- 
10-15  airplanes;  Model  DC-10-30,  DC- 
10-30F,  and  DC-IO-SOF  (KClOA  and 
KDC-10)  airplanes;  Model  DC-10-40 
and  DC-10-40F  airplanes;  and  Model 
MD-10-lOF  and  MD-30F  airplanes,  was 
published  as  a  notice  of  proposed 
ndemaking  (NPRM)  in  the  Federal 
Register  on  August  24.  2001  (66  FR 
44562).  That  NPRM  would  have 
required  an  inspection  of  the  throttle 
control  module  (TCM)  on  the  center 
pedestal  in  the  flight  deck  compartment 
to  determine  its  part  number  and 
configuration,  and  modification  of  the 
TCM.  Those  actions  are  necessary  to 
prevent  chafing  of  wiring  inside  the 
TCM,  fuel  shutoff  lever  lights,  and/or  aft 
pedestal  lightplates  due  to  degradation 
of  protective  sleeving,  which  could 
result  in  electrical  arcing  and  failure  of 
the  auto  throttle/speed  control  system 
and  consequent  smoke  and/or  fire  in  the 
cockpit. 

Since  the  Issuance  of  the  NPRM 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  reviewed  and  approved  Boeing 
Alert  Service  Bulletin  (ASB)  DClQ- 
76A049,  including  Appendix  and 
Evaluation  Form,  all  dated  January  29, 
2002.  That  ASB  describes  procedures 
for  repetitive  visual  inspections  for 
chafing  or  potential  chafing  of  wiring  of 
the  TCM  module  located  on  the  center 
pedestal  in  the  flight  compartment.  That 
ASB  also  describes  procedures  for 
repairing  or  repositioning  electrical 
wiring,  as  applicable,  if  necessary. 

In  addition,  the  FAA  has  reviewed 
and  approved  Boeing  ASB  DClO- 
76A048,  Revision  01,  dated  January  29, 
2002,  including  Evaluation  Form. 
(Boeing  ASB  DC10-76A048,  dated 
August  6,  2001,  was  specified  as  the 
appropriate  source  of  service 
information  in  the  NPRM.)  Boeing  ASB 
DC10-76A048,  Revision  01,  dated 
January  29,  2002,  adds  two  airplanes  to 
the  effectivity  and  describes  procedures 
that  are  generally  the  same  as  the 
original  service  bulletin.  The  procedures 
described  in  Revision  01  of  the  ASB  are 
for  an  inspection  of  the  TCM  on  the 
center  pedestal  in  the  flight  deck 
compartment  to  determine  its  part 
number  and  configuration,  and 
modification  of  the  TCM.  The 
modification  includes  removing 
material  from  the  throttle  lever  and 
cover  plates  (as  applicable)  for  engines 
1,2,  and  3;  replacing  the  existing  guide 
assembly  with  an  improved  guide 
assembly  inside  the  TCM;  replacing  the 
existing  protective  sleeving  on  the  wire 
bundles;  removing  previously  installed 
spiral  wrap  tubing  on  the  auto  throttle/ 


takeoff/go  around  (TOGA)  wiring;  and 
reidentifying  the  coverplates  and  TCM; 
as  applicable. 

Accomplishment  of  the  actions 
specified  in  those  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM. 

Requests  To  Extend  Compliance  Time 

Three  commenters  request  that  the 
compliance  time  for  the  modification 
that  would  be  required  by  paragraph  (a) 
of  the  proposal  be  extended  from  18 
months  to  5  years.  Two  commenters 
state  that  there  may  be  a  problem  with 
parts  availability,  and  that  they  would 
be  unable  to  meet  an  18-month 
compliance  time.  Additionally,  the 
commenters  note  that  a.  5-year 
compliance  time  would  also  align  with 
the  modification  of  the  thrust  reverser 
activation  system  (TRAS)  that  is 
required  by  AD  2001-17-19. 
amendment  39-12410  (65  FR  44950, 
August  27,  2001).  That  AD  requires  the 
TCM  to  be  removed  in  order  to  access 
the  TRAS.  One  commenter  requests 
that,  for  certain  airplanes,  the 
compliance  time  be  extended  to  36 
months.  That  commenter  did  not 
provide  any  justification  for  the 
extension.  One  commenter,  the 
manufacturer,  states  that  it  has  released  , 
a  new  service  bulletin  (Boeing  ASB 
DC10-76A049,  including  Appendix  and 
Evaluation  Form,  all  dated  January  29, 
2002,  as  described  earlier  in  this 
Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM))  that  specifies 
repetitive  visual  inspections  for  chafing 
or  potential  chafing  of  the  TCM  wiring 
located  on  the  center  pedestal  in  the 
flight  compartment.  The  manufacturer 
states  that,  if  the  repetitive  inspections 
described  in  the  new  service  bulletins 
are  accomplished  every  18  months,  a  5- 
year  compliance  time  for  the 
modification  should  be  adequate  to 
ensure  operational  safety  of  the  affected 
airplanes. 

The  FAA  agrees  with  certain 
commenters  that  the  compliance  time 
may  be  extended  for  the  reasons  they 
specified.  We  have  revised  the  original 
NPRM  to  extend  the  compliance  time 
for  the  modification  until  5  years  after 
the  effective  date  of  the  AD. 
Additionally,  we  have  added  a  new 
paragraph  (a)  to  this  SNPRM  that 
specifies  repetitive  visual  inspections 
for  chafing  or  potential  chafing  of  the 
wiring  every  18  months,  until  the 
modification  is  accomplished. 
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Requests  to  Withdraw  the  NPRM 

Two  commenters  disagree  with  a  need 
for  the  rule  as  proposed.  The 
commenters  state  that  they  are  unaware 
of  any  report  of  smoke  or  fire  in  the 
cockpit  of  the  Model  DC-10  fleet  that 
resulted  from  wire  chafing  in  the  TCM. 
The  commenters  conclude  that 
supporting  documentation  of  such 
incidents  of  smoke  or  fire  is  absent.  The 
FAA  infers  that  the  commenters  are 
requesting  that  the  original  NPRM  be 
withdrawn. 

The  FAA  does  not  agree.  We 
acknowledge  that  we  are  unaware  of  any 
specific  reports  of  smoke  or  fire  due  to 
wire  arcing  or  chafing  associated  with 
the  TCM  on  the  airplanes  specified  in 
this  SNPRM.  However,  we  find  that 
there  have  been  numerous  incident 
reports  describing  wire  chafing  that 
emanated  from  other  systems,  which 
has  been  identified  as  the  ignition 
source  for  some  in-flight  smoke  and/or 
fires.  Therefore,  we  consider  that  an 
unsafe  condition  has  been  identified 
that  is  likely  to  exist  or  develop  on  other 
products  of  these  type  designs,  and  that 
issuance  of  this  SNPRM  is  warranted. 

Requests  to  Revise  the  Cost  Impact 
Section 

The  commenters  request  that  the  Cost 
Impact  section  be  revised  to  reflect  a 
more  realistic  work  hoiu'  estimate  of  24 
hours  for  the  accomplishment  of  the 
modification.  (The  original  NPRM 
estimates  between  4  and  7  hours.) 

The  FAA  agrees  that  the  cost 
information  should  be  revised. 
However,  we  have  revised  the  estimated 
cost  for  accomplishing  the  modification 
based  on  the  current  work  hours 
estimated  in  Boeing  ASB  DC10-76A048, 
Revision  01,  dated  January  29,  2002. 
The  estimated  work  hours  to 
accomplish  the  modification  specified 
in  that  service  bulletin  (excluding  work 
hours  to  remove,  install,  and  test)  are 
approximately  15  work  hours.  We 
estimate  that  the  average  labor  rate  is 
$60  per  work  hour,  and  that  required 
parts  would  cost  approximately  $1,712 
per  airplane.  Based  on  those  figiu-es,  we 
estimate  that  the  modification  cost 
impact  of  the  proposed  AD  would  be 
$2,612  per  airplane. 

Additionally,  we  have  added  an 
estimated  cost  of  the  inspection 
specified  in  Boeing  ASB  DC10-76A049, 
dated  January  29,  2002.  We  estimate 
that  each  inspection  would  take  2  work 
hours  to  perform,  at  an  estimated 
average  labor  rate  of  $60  per  work  hour, 
per  inspection.  Based  on  those  figures, 
we  estimate  that  each  inspection  would 
cost  approximately  $120  per  airplane, 
per  inspection  cycle. 


Explanation  of  New  Requirements  of 
Proposal 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  these  type 
designs,  this  SNPRM  would  continue  to 
require  an  inspection  of  the  TCM  on  the 
center  pedestal  in  the  flight  deck 
compartment  to  determine  its  part 
number  and  configuration,  and 
modification  of  the  TCM.  This  SNPRM 
also  would  add  repetitive  inspections 
for  chafing  or  potential  chafing  of  the 
TCM  wiring,  and  corrective  actions  if 
necessary.  This  SNPRM  also  would 
require  adding  airplanes  to  the 
applicability  of  this  AD.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Explanation  of  Change  to  Applicability 

The  FAA  has  revised  the  applicability 
of  the  original  NPRM  to  identify  model 
designations  as  published  in  the  most 
recent  type  certificate  date  sheet  for  the 
affected  models. 

Cost  Impact 

There  are  approximately  401 
McDonnell  Douglas  Model  DC-10-10 
and  DC-10-lOF  airplanes;  Model  DC- 
10-15  airplanes;  Model  DC-10-30,  DC- 
10-30F,  and  DC-10-30F  (KClOA  and 
KDC-10)  airplanes;  Model  DC-1.0-^0 
and  DC-10— 40F  airplanes;  and  Model 
MD-10-lOF  and  "MD-10-30F 
airplanes;  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
321  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  15  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,712  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$838,452  or  $2,612  per  airplane. 

We  estimate  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  perform  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspections  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $38,520,  or 
$120  per  airplane,  per  inspection  cycle. 


The  cost  impact  figures  discussed 
above  Ste  based  on  assmnptions  that  no 
operator  has  yet  accomplished  emy  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
ndemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)'if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701.. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
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McDonnell  Douglas:  Docket  2001-NM-99- 
AD. 

Applicability:  Model  DC-10-10  and  DC- 
10-lOF  airplanes;  Model  DCrlO-15 
airplanes;  Model  DC-10-30,  DC-10-30F,  and 
DC-10-30F  (KClOA  and  KDC-10)  airplanes;  - 
Model  DC-10-40  and  DC-10-40F  airplanes; 
Model  MD-10-lOF  and  MD-10-30F 
airplanes;  as  listed  in  Boeing  Alert  Service 
Bulletin  DC10-76A048.  RevisiVi  01.  dated 
January  29.  2002;  certificated  inSny  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  wiring  inside  the 
throttle  control  module,  fuel  shutoff  lever 
lights,  and/or  aft  pedestal  lightplates  due  to 
degradation  of  protective  sleeving,  which 
could  result  in  electrical  arcing  and  failure  of 
the  auto  throttle/speed  control  system  and 
consequent  smoke  and/or  fire  in  the  cockpit; 
accomplish  the  following: 

Repetitive  Inspections  for  Chafing 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  perform  a  general  visual 
inspection  for  chafing  or  potential  chafing  of 
the  wiring  of  the  throttle  control  module 
located  on  the  center  pedestal  in  the  flight 
compartment,  per  Boeing  Alert  Service 
Bulletin  (ASH)  DC10-76AQ49,  excluding  the 
Appendix  and  Evaluation  Form,  all  dated 
January  29,  2002.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  18 
months,  until  the  actions  specified  in 
paragraph  (c)  ofthis  AD  are  accomplished. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(b)  If  any  evidence  of  chafing  or  potential 
chafing  is  found  during  any  inspection 
required  by  paragraph  (a)  of  this  AD,  before 
further  flight,  repair  the  chafed  wires  or 
reposition  wires,  as  applicable,  per  Boeing 
ASB  DC10-76A049.  excluding  the  Appendix 
and  Evaluation  Form,  all  dated  January  29, 
2002. 


Inspection  and  ly^odification 

(c)  Within  5  years  after  the  effective  dale 
ofthis  AD.  do  the  actions  specified  in 
paragraphs  {c)(l)  and  (c)(2}  ofthis  AD,  per 
Boeing  ASB  DC10-76A048.  excluding  the 
Evaluation  Form,  both  dated  August  6,  2001; 
or  Revision  01,  excluding  the  Evaluation 
Form,  both  dated  January  29,  2002. 

(1)  Do  an  inspection  of  the  throttle  control 
module  on  the  center  pedestal  in  the  flight 
deck  compartment  to  determine  its  part 
number  and  configuration,  which  will 
identify  the  group  applicability  information. 

(2j  Modify  the  throttle  control  module  on 
the  center  pedestal  in  the  flight  deck 
compartment  per  the  applicable  figure  in  the 
service  bulletin.  Accomplishment  of  the 
modification  constitutes  terminating  action 
for  the  requirements  of  paragraph  (a)  of  this 
AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(ej  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  24,  2002. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  03-21  Filed  1-2-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  2002-NM-54-AD] 
RIN212a-AA64 

Airworthiness  Directives;  Boeing 
Model  767-300  Series  Airplanes 
Modified  by  Supplemental  Type 
Certificate  ST01783AT-D 

agency:  Federal  Aviation 

Administration,  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applicable  to  all 
Boeing  Model  767-300  series  airplanes 
modified  by  Supplemental  Type 
Certificate  ST01783AT-D.  This  proposal 
would  require  modifying  the  in-flight 
entertainment  (IFE)  system  and  revising 
the  airplane  flight  manual.  This  action 
is  necessary  to  ensure  that  the  flight 
crew  is  able  to  remove  electrical  power 
from  the  IFE  system  when  necessary 
£md  is  advised  of  appropriate 
procedures  for  such  action.  Inability  to 
remove  power  from  the  IFE  system 
during  a  non-normal  or  emergency 
situation  could  result  in  inability  to 
control  smoke  or  fumes  in  the  airplane 
flight  deck  or  cabin.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
February  18,  ?003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
54-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  usfng 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-54-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  fdes  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
TIMCO  Engineered  Systems,  Inc.,  623 
Radar  Road,  Greensboro,  North  Carolina 
27410.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center.  1895  Phoenix 
Boulevard,  suite  450,  Atlanta.  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Chupka,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch, 
ACE-116A,  FAA,  Atlanta  Aircraft 
Certification  Office.  One  Crown  Center. 
1895  Phoenix  Boulevard,  suite  450. 
Atlanta.  Georgia  30349;  telephone  (770) 
703-6070;  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
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written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-is'sue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Cmnments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asf>ects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-54-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-54-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  9^055-4056. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  recently  completed  a  review  of 
in-flight  entertainment  (IFE)  systems 
certified  by  supplemental  type 
certificate  (STC)  and  installed  on 
transport  category  airplanes.  The  review 
focused  on  the  interface  between  the  IFE 
system  and  airplane  electrical  system, 
with  the  objective  of  determining  if  any 
unsafe  conditions  exist  with  regard  to 
the  interface.  STCs  issued  between  1992 
and  2000  were  considered  for  the 
review. 

The  type  of  IFE  systems  considered 
for  review  were  those  that  contain  video 


monitors  (cathode  ray  tubes  or  liquid 
crystal  displays;  either  hanging  above 
the  aisle  or  mounted  on  individual  seat 
backs  or  seat  trays),  or  complex  circuitry 
(i.e.,  power  supplies,  electronic 
distribution  boxes,  extensive  wire 
routing,  relatively  high  power 
consumption,  multiple  layers  of  circuit 
protection,  etc.).  In  addition,  in-seat 
power  supply  systems  that  provide 
power  to  more  dian  20  percent  of  the 
total  passenger  seats  were  also 
considered  for  the  review.  The  types  of 
IFE  systems  not  considered  for  review 
include  systems  that  provide  only  audio 
signals  to  each  passenger  seat,  ordinary 
in-flight  telephone  systems  [e.g.,  one 
telephone  handset  per  group  of  seats  or 
bulkhead-mounted  telephones),  systems 
that  only  have  a  video  monitor  on  the 
forward  bulkhead(s)  (or  a  projection 
system)  to  provide  passengers  with 
basic  airplane  and  flight  information, 
and  in-seat  power  supply  systems  that 
provide  power  to  less  than  20  percent  of 
the  total  passenger  seats. 

Items  considered  during  the  review 
include  the  following: 

•  Can  the  electrical  bus(es)  supplying 
power  to  the  IFE  system  be  deenergized 
when  necessary  without  removing 
power  fi-om  systems  that  may  be 
required  for  continued  safe  flight  and 
landing? 

•  Can  IFE  system  power  be  removed 
when  required  without  pulling  IFE 
system  circuit  breakers  (i.e.,  is  there  a 
switch  (dedicated  to  the  IFE  system  or 
a  combination  of  loads]  located  in  the 
flight  deck  or  cabin  that  can  be  used  to 
remove  IFE  power?)? 

•  If  the  irt;  system  requires  changes 
to  flight  crew  procedures,  has  the 
airplane  flight  manual  (AFM)  been 
properly  amended? 

•  If  the  IFE  system  requires  changes 
to  cabin  crew  procedures,  have  they 
been  properly  amended? 

•  Does  the  IFE  system  require 
periodic  or  special  maintenance? 

In  all,  approximately  180  IFE  systems 
approved  by  STC  were  reviewed  by  the 
FAA.  The  review  results  indicate  that 
potential  unsafe  conditions  exist  on 
some  IFE  systems  installed  on  various 
transport  category  airplanes.  These 
conditions  can  be  summarized  as: 

•  Electrical  bus(es)  supplying  power 
to  the  IFE  system  cannot  be  deenergized 
when  necessary  without  removing 
power  from  systems  that  may  be 
required  for  continued  safe  flight  and 
landing. 

•  Power  cannot  be  removed  from  the 
IFE  system  when  required  without 
pulling  IFE  system  circuit  breakers  (i.e., 
there  is  no  switch  dedicated  to  the  IFE 
system  or  combination  of  systems  for 
the  purpose  of  removing  power). 


•  Installation  of  the  IFE  system  has 
affected  crew  (flight  crew  and/or  cabin 
crew)  procedures,  but  the  procedures 
have  not  been  properly  revised. 

FAA's  Determination 

As  part  of  its  review  of  IFE  systems, 
the  FAA  has  determined  that  an  unsafe 
condition  exists  on  all  Boeing  Model 
767-300  series  airplanes  modified  by 
STC  ST01783AT-D.  The  IFE  system  on 
these  airplanes  is  connected  to  an 
electrical  bus  that  cannot  be  deactivated 
without  also  removing  power  from 
airplane  systems  necessary  for  safe 
flight  and  landing.  There  is  no  other 
means  to  remove  power  horn  the  IFE 
system.  Additionally,  the  airplane 
manufacturer's  published  flight  crew 
and  cabin  crew  emergency  procedures 
do  not  advise  the  flight  crew  and  cabin 
crew  that  power  cannot  be  removed 
from  the  IFE  system.  This  condition,  if 
not  corrected,  could  result  in  inability  to 
remove  power  from  the  IFE  system 
during  a  non-normal  or  emergency 
situation,  and  consequent  inabifity  to 
control  smoke  or  fumes  in  the  airplane 
flight  deck  or  cabin. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
TIMCO  Service  Bulletin  TSB-767-23- 
009,  Revision  IR,  dated  August  22,  2001. 
That  service  bulletin  describes 
procedures  for  modifying  the  IFE  system 
by  installing  two  new  relays  to  control 
power  inputs  to  the  IFE  system,  and  a 
new  circuit  breaker  to  protect  the  wiring 
of  the  IFE  system.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

The  FAA'  also  has  reviewed  and 
approved  TIMCO  AFM  Supplement 
TIM-AFM-01035,  dated  March  13, 
2002,  which  revises  the  procedures 
under  the  heading  "Electrical  Smoke  or 
Fire"  in  the  "Emergency  Procedures" 
section  of  the  AFM  to  provide 
instructions  for  the  cabin  crew  to 
remove  power  from  the  various 
components  of  the  IFE  system  in  an 
emergency. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously.  The  proposed  AD 
also  would  require  revising  procedures 
to  be  followed  in  the  event  of  smoke  or 
fire  in  the  airplane  by  including  the         • 
information  in  the  AFM  supplement 
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described  previously.  Accomplishment 
of  these  actions  is  intended  to 
adequately  address  the  identified  unsafe 
condition.  ' 

In  developing  an  appropriate 
compliance  time  for  this  action,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
amount  of  time  necessary  to  accomplish 
the  proposed  actions,  and  the  practical 
aspect  of  accomplishing  the  proposed 
actions  within  an  interval  of  time  that 
parallels  normal  scheduled  maintenance 
for  the  affected  operators.  In 


consideration  of  these  factors,  the  FAA 
has  determined  that  18  months  after  the 
effective  date  of  this  AD  represents  an 
appropriate  interval  of  time  allowable 
wherein  an  acceptable  level  of  safety 
can  be  maintained. 

Clarification  of  Airplane  Model 
Designation 

While  TIMCO  Service  Bulletin  TSB- 
767-23-009,  Revision  IR,  and  TIMCO 
AFM  Supplement  TIM-AFM-01035 
specify  that  thev  are  effective  for 
"Boeing  Model  767-300ER"  series 
airplanes,  this  proposed  AD  would 


apply  to  Boeing  Model  767-300  series 
airplanes.  The  model  designation  in  this 
proposed  AD  is  consistent  with  the  most 
recent  type  certificate  data  sheet  for  the 
affected  model. 

Other  Relevant  Rulemaking 

The  FAA  has  previously  issued 
several  ADs  that  address  unsafe 
conditions  and  require  corrective 
actions  similar  to  those  that  would  be 
required  by  the  proposed  AD.  These 
other  ADs,  and  the  airplane  models  and 
STCs  to  which  they  apply,  are  as 
follows: 


Model/Series — 


Airbus  A340-211   

Boeing  737-300 , 

Boeing  737-700 

Boeing  747-100  and  -200  

Boeing  747-100  and  -200  

Boeing  747-400 

Boeing  747SP 

Boeing  757-200 

Boeing  767-200 

Boeing  767-200 

Boeing  767-200 

Boeing  767-300 

Boeing  767-300 .' 

Boeing  767-300 

Boeing  767-300 

McDonnell  Douglas  DC-9-51  and  DC- 
9-83. 

McDonnell  Douglas  DC-10-30  

McDonnell  Douglas  DC-10-30  


STC  Number— 


AD  Reference — 


ST0902AC-D  . 
ST00171SE  ... 
ST09100AC-D 
ST09104AC-D 
ST09105AC-D 
ST09106AC-D 

SA8622SW  

ST00196SE  ... 
SA8843SW  .... 
ST09097AC-D 

SA1727GL  

SA4998NM  .... 
SA5134NM  .... 
ST09022AC-D 
SA5765NM  .... 
SA5978NM  .... 
SA7019NM-D 
ST00118SE  ... 
ST00157SE  ... 
SA8026NM   .... 

SA8452SW  .... 
ST00054SE   ... 


AD  2001-18-01,  amendment  39-12427  (66  FR  46939,  September  10,  2001). 
AD  2001-14-10,  amendment  39-12321  (66  FR  36455,  July  12,  2001). 
AD  2001-14-12,  amendment  39-12323  (66  FR  36452,  July  12,  2001). 


AD  2001-14-11,  amendment  39-12322  (66  FR  36453,  July  12,  2001). 
AD  2001-16-19,  amendment  39-12388  and  (66  FR  43068,  August  17,  2001) 
AD  2001-14-15,  amendment  12326  (66  FR  36447,  July  12,  2001). 
AD  2001-14-14,  amendment  39-12325  (66  FR  36449,  July  12,  2001). 
AD  2001-14-01.  amendment  39-12311  (66  FR  36149,  July  11,  2001). 
AD  2Q01-16-21,  amendment  39-12390  (66  FR  43072,  August  17,  2001). 
AD  2001-16-20.  amendment  39-12389  (66  FR  43066,  August  17,  2001). 
AD  2001-14-13,  amendment  39-12324  (66  FR  36450,  July  12,  2001). 
AD  2001-16-17,  amendment  39-12386  (66  FR  42937,  August  16,  2001). 

AD  2001-18-08,  amendment  39-12434  (66  FR  46517,  September  6,  2001). 
AD  2001-14-04,  amendment  39-12314  (66  FR  36699,  July  13,  2001). 
AD  2001-16-18,  amendment  39-12387  (66  FR  43070,  August  17,  2001). 
AD  2001-14-02,  amendment  39-12312  (66  FR  36456,  July  12,  2001). 

AD  2001-16-22,  amendment  39-12391  (66  FR  43074,  August  17,  2001). 
AD  2001-13-03.  amendment  39-12313  (66  FR  36150,  July  11,  2001). 


Cost  Impact 

There  are  approximately  37  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  37 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  66  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  modification  on  U.S.  operators 
is  estimated  to  be  $146,520,  or  $3,960 
per  airplane. 

it  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  AFM  revision,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AFM  revision  on  U.S. 
operators  is  estimated  to  be  $2,220,  or 
$60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  ordy  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 


a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  hai^e  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket, 
A  copy  of  it  *may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
^afety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the    , 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

< 

Boeing:  Docket  2O02-NM-54-AD. 

Applicability:  Model  767-300  series 
airplanes  modified  by  Supplemental  Type 
Certificate  (STC)  ST01783AT-D,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of" 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flight  crew  is  able  to 
remove  electrical  power  from  the  in-flight 
entertainment  (IFE)  system  when  necessary 
and  is  advised  of  appropriate  procedures  for 
such  action,  accomplish  the  following: 

Modification  and  Airplane  Flight  Manual 
Revision 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  accomplish  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD. 

(1)  Modify  the  IFE  system  installed  on  the 
airplane  by  installing  two  new  relays  and  a 
new  circuit  breaker,  according  to  TIMCO 
Service  Bulletin  TSB-767-23-009.  Revision 
IR,  dated  August  22,  2001. 

(2)  Revise  the  procedures  under  "Electrical 
Smoke  or  Fire"  in  the  "Emergency 
Procedures"  section  of  the  airplane  flight 
manual  (AFM)  to  include  TIMCO  AFM 
Supplement  TIM-AFM-01035.  dated  March 
13,  2002.  When  the  information  in  that  AFM 
supplement  has  been  incorporated  Into  the 
FAA-approved  general  revisions  of  the  AFM, 
the  general  revisions  may  be  "incorporated 
into  the  AFM,  and  the  AFM  supplement  may 
be  removed  from  the  AFM. 

Part  Installation 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  an  IFE  system  according 
to  STC  ST6i783AT-D  on  any  airplane, 
unle$s  the  IFE  system  is  modified  and  the 
AFM  is  revised  according  to  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  methqd  of  compliance  or 
adjustment  of  the  compliance  time  that 
prov  4es  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  26,  2002. 
Michael  Kaszycki, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  03-14  Filed  1-2-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-19-AD1 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727,  737-100,  737-200,  and  737- 
200C  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  (DOT). 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
eeirlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  727,  737-100,  737-200,  and  737- 
200C  series  airplanes.  That  proposed 
AD  would  have  required  a  one-time 
inspection  to  determine  the  part  number 
of  hydraulic  accumulators  installed  in 
various  areas  of  the  airplane,  and 
follow-on  corrective  actions  if 
necessary.  This  new  action  revises  the 
proposed  rule  by  adding  an  inspection 
of  an  additional  area  of  the  airplane,  and 
follow-on  corrective  actions  if 
necessary.  This  new  action  also  clarifies 
what  actions  are  necessary  for 
accumulators  with  certain  part  numbers. 
This  action  is  necessary  to  prevent  high- 
velocity  separation  of  a  barrel,  piston,  or 
end  cap  from  a  hydraulic  accumulator. 
Such  separation  could  result  in  injury  to 
personnel  in  the  accumulator  area;  loss 
of  cabin  pressurization;  loss  of  affected 
hydraulic  systems;  or  damage  to 


plumbing,  electrical  installations,  or 
structural  members.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
February  7,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
19-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprTncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internfet  must  contain 
"Docket  No.  2002-NM-19-AD"  in  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group,  PO 
Box  3707,  Seattle.  Washington  98124- 
2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW..  Renton.  Washington 
98055^056;  telephone  (425)  227-2983; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be    • 
considered  before  taking  action  onthe 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 
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•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  biclude  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-19-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
200-NM-19-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  727,  737-100,  737-200, 
and  737-200C  series  airplanes,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  May  20,  2002  (67  FR  35464). 
That  NPRM  would  have  required  a  one- 
time inspection  to  determine  the  part 
number  of  hydraulic  accumulators 
installed  in  various  areas  of  the 
airplane,  and  follow-on  corrective 
actions  if  necessary.  That  NPRM  was 
"prompted  by  reports  of  several  incidents 
on  various  Boeing  Model  747  series 
airplanes,  and  one  incident  on  a  Boeing 
Model  737-200  series  airplane,  in 
which  aluminum  end  caps  on  hydraulic 
accumulators  have  fractured.  That 
condition,  if  not  corrected,  could  result 
in  high-velocity  separation  of  a  barrel, 
piston,  or  end  cap  from  a  hydraulic 
accumulator.  Such  separation  could 
result  in  injury  to  personnel  in  the 
accumulator  area;  loss  of  cabin 
pressiu'ization;  loss  of  affected  hydraulic 
systems;  or  damage  to  plumbing, 
electrical  installations,  or  structural 
members. 


Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM.  Certain  comments,  as 
discussed  below,  have  resulted  in 
changes  to  the  proposed  AD. 

Support  for  the  Proposed  AD 

One  commenter  concurs  with  the 
proposed  AD,  and  another  commenter 
states  that  it  has  no  technical  objection 
to  the  proposed  AD  because  it  does  not 
operate  any  affected  airplanes. 

Include  Additional  Requirements 

One  commenter,  the  airplane 
manufactiu-er,  requests  that  the  FAA 
revise  the  proposed  AD  to  include 
additional  requirements.  The 
commenter  points  out  that  Boeing 
Special  Attention  Service  Bulletin  737- 
78-1068,  Revision  1,  dated  March  1, 
2001,  addresses  a  hydraulic 
accumulator,  Boeing  part  number  (P/N) 
BACA11E2  (vendor  P/N  2660472-2  or 
2660472M2),  installed  in  the  thrust 
reverser  actuation  system  on  certain 
Boeing  Model  737-100,  -200,  and        * 
"200C  series  airplanes.  Boeing  Special 
Attention  Service  Bulletin  737-32- 
1334,  Revision  1,  dated  March  1,  2001, 
which  is  one  of  the  service  bulletins  that 
would  be  required  by  the  proposed  AD, 
addresses  the  same  hydraulic 
accumulator  as  installed  in  the  landing 
gear  brake  system. 

The  FAA  concurs  with  the 
commenter's  request.  We  have  reviewed 
and  approved  Boeing  Special  Attention 
Service  Bulletin  737-78-1068,  Revision 
1 .  That  ser\'ice  bulletin  describes 
procedures  for  a  one-time  inspection  to 
determine  the  part  number  of  the 
hydraulic  accumulator  in  the  thrust 
reverser  actuation  system,  and  follow-on 
corrective  actions.  Corrective  actions 
include  replacing  the  existing  hydraulic 
accumulator  with  an  improved  or 
modified  acciunulator  having  stainless 
steel  end  caps.  The  service  bulletin 
refers  to  Parker  Service  Bulletin 
2660472-29-63,  dated  December  12, 
2000,  as  the  appropriate  source  of 
service  information  for  modification  of 
the  hydraulic  accumulator. 

We  have  added  a  new  paragraph, 
pdidgraph  (e),  lu  this  supplemental 
NPRM  to  propose  to  require 
accomplishment  of  the  actions  in 
Boeing  Special  Attention  Service 
Bulletin  737-78-1068,  Revision  1.  Also,' 
we  have  added  Note  6  to  this 
supplemental  NPRM  to  state  that  the 
service  bulletin  refers  to  Parker  Service 
Bulletin  2660472-29-63  as  the 
appropriate  source  of  service 
information  for  modification  of  the 
hydraulic  accumulator. 


Remove  Requirement  to  Replace 
Certain  Accumulators 

One  commenter  requests  that  we 
revise  paragraphs  (b)(2)  and  (c)(2)  of  the 
proposed  AD  to  remove  certain  P/Ns. 
The  commenter  points  out  that  the 
accumulators  with  those  particular  P/Ns 
have  steel  end  caps.  The  only  necessary 
action  is  installation  of  new 
accumulator  clamps  and  mounting 
hardware.  The  commenter  suggests  that 
we  move  the  specified  P/Ns  to  a 
separate  paragraph  to  clarify  that 
replacement  of  these  accumulators  with 
new  accumulators  is  not  necessary. 

We  concur  that  moving  the  specified 
part  numbers  to  separate  paragraphs 
would  more  clearly  state  our  intent.  We 
acknowledge  that  the  P/Ns  identified  by 
the  commenter  do  not  need  to  be 
replaced.  Therefore,  we  have  revised 
paragraphs  (b)(2)  and  (c)(2)  of  this 
supplemental  NPRM  to  remove  the 
subject  P/Ns,  and  have  included  those 
P/Ns  in  new  paragraphs  (b)(3)  and  (c)(3) 
of  this  supplemental  NPRM.  Those 
paragraphs  would  require  replacing 
existing  accumulator  clamps  and 
mounting  hardware  with  stronger 
accumulator  clamps  and  mounting 
hardware,  per  the  referenced  service 
bulletin. 

Remove  a  Certain  Accumulator 

The  same  commenter  requests  that  we 
remove  a  certain  accumulator,  P/N 
BACA11E4S,  from  paragraphs  (b)(2)  and 
(c)(2)  of  the  proposed  AD.  The 
commenter  states  that,  while  that 
accumulator  has  aluminum  end  caps, 
the  end  caps  are  thicker  and  the  design 
of  the  accumulator  is  different  from  that 
of  the  accumulators  that  have  failed  in 
service.  The  commenter  notes  that  there 
have  been  no  reported  failures  of  that 
accumulator.  The  commenter  asserts 
that  no  action  is  necessary  if  this 
accumulator  is  installed. 

We  partially  concur.  We  do  not  agree 
that  no  action  is  necessary  if  an 
accumulator  with  the  subject  P/N  is 
installed.  However,  if  an  accumulator 
with  the  subject  P/N  is  installed,  it  is 
necessary  only  to  replace  existing 
accumulator  clamps  and  mounting 
hardware  with  new,  stronger  clamps 
and  hcu-dware.  Therefore,  we  have 
removed  the  subject  P/N  from 
paragraphs  (b)(2)  and  (c)(2)  of  the 
proposed  AD  and  instead  have  included 
it  in  new  paragraphs  (b)(3)  emd  (c)(3)  of 
this  supplemental  NPRM,  which  were 
described  previously. 

Explanation  of  Additional  Changes 

Because  the  language  in  Notes  2  and 
6  of  the  proposed  AD  is  regulatory  in 
nature,  those  notes  have  been 
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redesignated  as  paragraphs  (f)  and  (g)  of 
this  supplemental  NPRM.  Remaining 
notes  have  been  renumbered 
accordingly. 

Also,  paragraphs  (a),  (b),  (c),  (d),  and 
(e),  have  been  revised  in  this 
supplemental  NPRM  to  clarify  that  we 
do  not  intend  to  require  completing  the 
Evaluation  Form  attached  to  the  service 
bulletin. 

Conclusion 

Since  certain  changes  described 
previously  expand  the  scope  of  the 
originally  proposed  AD,  the  FAA  has 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

There  are  approximately  1,832  Model 
727  series  airplanes  and  1,033  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,294  Model  727  series 
airplanes  and  376  Model  737  series 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

We  estimate  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  one-time 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
one-time  inspection  on  U.S.  operators  is 
estimated  to  be  $100,200,  or  $60  per 
airplane. 

Cost  Impact:  On-Con^tion  Actions 

For  an  airplane  subject  to  the 
replacement  per  Boeing  Service  Bulletin 
727-29-0064,  we  estimate  that  it  would 
take  approximately  5  work  hours  per 
accumulator  (two  hydraulic  system 
accumulators  per  airplane),  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost  between 
$1,400  (new  part)  and  $2,810  (yendor- 
modified  part)  per  accumulator.  Based 
on  these  figures,  the  cost  impact  of  this 
replacement,  if  necessary,  would  be 
between  $1,700  and  $3,110  per 
accumulator. 

For  an  airplane  subject  to  the 
replacement  of  both  the  mounting 
clamps  and  hardware  and  the  hydraulic 
accumulator  per  Boeing  Service  Bulletin 
727-32-0410,  we  estimate  that  it  would 
take  approximately  6  work  hours  per 
airplane  to  accomplish  (one  landing 
gear  brake  accumulator  per  airplane),  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
between  $2,500  (new  part)  and  $3,975 
(vendor-modified  part)  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  replacement,  if  necessary,  would 


be  between  $2,860  and  $4,335  per 
airplane. 

For  an  airplane  subject  to  the 
replacement  of  both  the  mounting 
clamps  and  hardware  and  the  hydraulic 
accumulator  per  Boeing  Service  Bulletin 
727-52-0148,  we  estimate  that  it  would 
take  approximately  6  work  hours  per 
airplane  (one  aft  airstairs  hydraulic 
acciunulator  per  airplane)  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  between  $2,500  (new  part) 
and  $3,975  (vendor-modified  part)  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  replacement,  if  necessary, 
would  be  between  $2,860  and  $4,335 
per  airplane. 

For  an  airplane  subject  to  the 
replacement  per  Boeing  Service  Bulletin 
737-32-1334,  we  estimate  that  it  would 
take  approximately  5  work  hours  per 
accumulator  (two  landing  gear 
hydraulic  brake  accumulators  per 
airplane)  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost  between  - 
$2,175  (operator-modified  part)  and 
$2,410  (vendor-modified  part)  per 
accumulator.  Based  on  these  figures,  the 
cost  impact  of  this  replacement,  if 
necessary,  would  be  between  $2,475 
and  $2,710  per  accumulator. 

For  an  airplane  subject  to  the 
replatement  per  Boeing  Special 
Attention  Service  Bulletin  737-78- 
1068,  we  estimate  that  it  would  take 
approximately  5  work  hours  per 
accumulator  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost  between 
$2,175  (operator-modified  part)  and 
$2,410  (vendor-modified  part)  per 
accumulator.  Based  on  these  figm-es,  the 
cost  impact  of  this  replacement,  if 
necessary,  would  be  between  $2,475 
and  $2,710  per  acciunulator. 

The  cost  impact  figiu^es  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2002-NM-19-AD. 

Applicability:  Model  727  series  airplanes, 
line  numbers  (L/N)  1  through  1832  inclusive; 
and  Model  737-100,  -200,  and  -200C  series 
airplanes,  L/N  1  through  1033  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (j)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  pr  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  high-velocity  separation  of  a 
barrel,  piston,  or  end  cap  from  a  hydraulic 
accumulator,  which  could  result  in  injury  to 
personnel  in  the  accumulator  area;  loss  of 
cabin  pressurization;  loss  of  affected 
hydraulic  systems;  or  damage  to  plumbing, 
electrical  installations,  or  structural 
members;  accomplish  the  following: 

Inspectioo/Corrective  Action:  Service 
Bulletin  727-2&-O064 

(a)  For  airplanes  listed  in  Boeing  Special 
Attention  Service  Bulletin  727-29-0064, 
Revision  1,  dated  May  3,  2001:  Within  18 
months  or  6,000  flight  hours  after  the 
effective  date  of  this  AD,  whichever  is  first, 
do  a  one-time  inspection  to  determine  the 
part  numbers  (P/Ns)  of  hydraulic 
accumulators  in  hydraulic  systems  "A"  and 
"B,"  per  the  Accomplishment  Instructions  of 
the  service  bulletin,  excluding  the  Evaluation 
Form. 

(1)  If  no  hydraulic  accumulator  with  Parker 
P/N  1356-603303  is  installed:  No  further 
action  is  required  by  this  paragraph. 

(2)  If  any  hydraulic  accumulator  with 
Parker  P/^l  1356-603303  is  installed:  Within 
18  months  or  6,000  flight  hours  after  the 
effective  date  of  this  AD.  whichever  is  first, 
replace  the  subject  hydraulic  accumulator 
with  a  new  or  modified  accumulator,  per  the 
service  bulletin,  excluding  the  Evaluation 
Form. 

Note  2:  Boeing  Special  Attention  Service 
Bulletin  727-29-0064,  Revision  1,  refers  to 
Parker  Service  Bulletin  1356-603303-29-60, 
dated  January  9,  2001,  as  the  appropriate 
source  of  service  information  for 
modification  of  the  hydraulic  accumulators 
that  are  subject  to  replacement  per  Service 
Bulletin  727-29-0064,  Revision  1. 

Inspection/Corrective  Action:  Service 
Bulletin  727-32'4M10 

(b)  For  airplanes  listed  in  Boeing  Special 
Attention  Service  Bulletin  727-32-0410. 
Revision  2,  dated  January  24,  2002:  Within 
18  months  or  6.000  flight  hours  after  the 
effective  date  of  this  AD,  whichever  is  first, 
do  a  one-time  inspection  to  determine  the  P/ 
N  of  the  hydraulic  accumulator  in  the 
landing  gear  brake  system,  per  the  service 
bulletin,  excluding  the  Evaluation  Form. 

(1)  If  no  hydraulic  accumulator  with  P/N 
1356-603399.  3780078-104,  BACA11E4S, 
BACA11E4SA.  60857-4-1.  or  BACA11E4 
(vendor  P/N  2660472-4  or  2660472M4)  is 
installed:  No  further  action  is  required  by 
this  paragraph. 

(2)  If  any  hydraulic  accumulator  with  P/N 
1356-603399  or  BACA11E4  (vendor  P/N 
2660472-4  or  2660472M4)  is  installed: 
Within  18  months  or  6,000  flight  hours  after 
the  effective  date  of  this  AD,  whichever  is 
first,  replace  existing  accumulator  clamps 
and  mounting  hardware  with  new,  stronger 
accumulator  clamps  and  mounting  hardware, 
and  replace  the  subject  hydraulic 
accumulator  with  a  new  or  modified 
accumulator,  per  the  service  bulletin, 
excluding  the  Evaluation  Form. 

(3)  If  any  hydraulic  accumulator  with  P/N 
3780078ri04,  BACA11E4S,  BACA11E4SA, 
or  60857-4-1  is  installed:  Within  18  months 


or  6,000  flight  hours  after  the  effective  date 
of  this  AD,  whichever  is  first,  replace  existing 
accumulator  clamps  and  mounting  hardware 
with  new,  stronger  accumulator  clamps  and 
mounting  hardware,  per  the  service  bulletin, 
excluding  the  Evaluation  Form. 

Note  3:  Boeing  Special  Attention  Service 
Bulletin  727-32-0410,  Revision  2,  refers  to 
Parker  Service  Bulletins  1356-603399-29-61 
and  2660472-29-63.  both  dated  December 
12,  2000,  as  the  appropriate  sources  of 
service  information  for  modification  of  the 
hydraulic  accumulators  that  are  subject  to 
replacement  per  Service  Bulletin  727-32- 
0410,  Revision  2. 

InspectionAZorrective  Action:  Service 
Bulletin  727-52-0148 

(c)  For  airplanes  listed  in  Boeing  Special 
Attention  Service  Bulletin  727-52-0148. 
Revision  2,  dated  January  24,  2002:  Within 
18  months  or  6,000  flight  hours  after  the 
effective  date  of  this  AD,  whichever  is  first, 
do  a  one-time  inspection  to  determine  the 
P/N  of  the  hydraulic  accumulator  in  the  aft 
airstairs,  per  the  service  bulletin,  excluding 
the  Evaluation  Form. 

(1)  If  no  hydraulic  accumulator  with  P/N 
1356-603399,  3780078-104,  BACA11E4S, 
BACA11E4SA,  60857^-1,  or  BACA11E4 
(vendor  P/N  2660472-4  or  2660472M4)  is 
installed:  No  further  action  is  required  by 
this  paragraph. 

(2)  If  any  hydraulic  accumulator  with  P/N 
1356-603399  or  BACA11E4  (vendor  P/N 
2660472^  or  2660472M4)  is  installed: 
Within  18  months  or  6,000  flight  hours  after 
the  effective  date  of  this  AD,  whichever  is 
first,  replace  existing  accumulator  clamps 
and  mounting  hardware  with  new,  stronger 
accumulator  clamps  and  mounting  hardware, 
and  replace  the  subject  hydraulic 
accumulator  with  a  new  or  modified 
accumulator,  per  the  service  bulletin, 
excluding  the  Evaluation  Form. 

(3)  If  any  hydraulic  accumulator  with  P/N 
3780078-104,  BACA11E4S,  BACA11E4SA, 
or  60857-4-1  is  installed:  Within  18  months 
or  6,000  flight  hours  after  the  effective  date 
of  this  AD,  whichever  is  first,  replace  existing 
accumulator  clamps  and  mounting  hardware 
with  new,  stronger  accumulator  clamps  and 
mounting  hardware,  per  the  service  bulletin, 
excluding  the  Evaluation  Form. 

Note  4:  Boeing  Special  Attention  Service 
Bulletin  727-52-0148,  Revision  2,  refers  to 
Parker  Service  Bulletins  1356-603399-29-61 
and  2660472-29-63,  both  dated  December 
12,  2000.  as  the  appropriate  sources  of 
service  information  for  modification  of  the 
hydraulic  accumulators  that  are  subject  to 
replacement  per  Service  Bulletin  727-52- 
0148,  Revision  2. 

InspectionAIIorrective  Action:  Service 
Bulletin  737-32-1334 

(d)  For  airplanes  listed  in  Boeing  Special 
Attention  Service  Bulletin  737-32-1334, 
Revision  1,  dated  March  1,  2001:  Within  18 
months  or  6.000  flight  hours  after  the- 
effective  date  of  this  AD,  whichever  is  first, 
do  a  one-time  inspection  to  determine  the 
P/Ns  of  the  hydraulic  accumulators  in  the 
landing  gear  brake  system,  per  the  service 
bulletin,  excluding  the  Evaluation  Form. 


(1)  If  no  hydraulic  accumulator  with  P/N 
BACA11E2  (vendor  P/N  2660472-2  or 
2660472M2)  is  installed:  No  further  action  is 
required  by  this  paragraph. 

(2)  If  any  hydraulic  accumulator  with  P/N 
BACA11E2  (vendor  P/N  2660472-2  or 
2660472M2)  is  installed:  Within  18  months 
or  6,000  flight  hours  after  the  effective  date 
of  this  AD,  whichever  is  first,  replace  the 
subject  hydraulic  accumulator  with  a  new  or 
modified  accumulator,  per  the  service 
bulletin,  excluding  the  Evaluation  Form. 

Note  5:  Boeing  Special  Attention  Service 
Bulletin  737-32-1334,  Revision  1.  refers  to 
Parker  Service  Bulletin  2660472-29-63, 
dated  December  12;  2000,  as  the  appropriate 
source  of  service  information  for 
modification  of  the  hydraulic  accumulators 
that  are  subject  to  replacement  per  Service 
Bulletin  737-32-1334.  Revision  1. 

Inspection/Corrective  Action:  Service 
Bulletin  737-78-1068 

(e)  For  airplanes  listed  in  Boeing  Special 
Attention  Service  Bulletin  737-78-1068. 
Revision  1,  dated  March  1,  2001:  Within  18 
months  or  6,000  flight  hours  after  the 
effective  date  of  this  AD,  whichever  is  first, 
do  a  one-time  inspection  to  determine  the 
P/Ns  of  the  hydraulic  accumulators  in  the 
thrust  reverser  actuation  system,  per  the 
service  bulletin,  excluding  the  Evaluation 
Form. 

(1)  If  no  hydraulic  accumulator  with  P/N 
BACA11E2  (vendor  P/N  2660472-2  or 
2660472M2J  is  installed:  No  further  action  is 
required  by  this  paragraph. 

(2)  If  any  hydraulic  accumulator  with  P/N 
BACA11E2  (vendor  P/N  2660472-2  or 
2660472M2)  is  installed:  Within  18  months 
or  6,000  flight  hours  after  the  effective  date 
of  this  AD.  whichever  is  first,  replace  the 
subject  hydraulic  accumulator  with  a  new  or 
modified  accumulator,  per  the  service 
bulletin,  excluding  the  Evaluation  Form. 

Note  6:  Boeing  Special  Attention  Service 
Bulletin  737-78-1068,  Revision  1,  refers  to 
Parker  Service  Bulletin  2660472-29-63,  both 
dated  December  12,  2000,  as  the  appropriate 
source  of  service  information  for 
modification  of  the  hydraulic  accumulators 
that  are  subject  to  replacement  per  Service 
Bulletin  737-78-1068,  Revision  1. 

Inspections  Accomplished  Per  Previous 
Issues  of  Service  Bulletins 

(f)  Inspections  and  replacements 
accomplished  before  the  effective  date  of  this 
AD  per  Boeing  Special  Attention  Service 
Bulletin  727-29-0064,  dated  June  8,  2000, 
are  considered  acceptable  for  compliance 
with  the  corresponding  action  required  by 
paragraph  (a)  of  this  AD. 

(g)  Inspections  and  replacements 
accomplished  before  the  effective  date  of  this 
AD  per  Boeing  Special  Attention  Service 
Bulletin  737-32-1334,  dated  May  11.  2000, 
are  considered  acceptable  for  compliance 
with  the  corresponding  actions  required  by 
paragraph  (d)  of  this  AD. 

(h)  Inspections  and  replacements 
accomplished  before  the  effective  date  of  this 
AD  per  Boeing  Special  Attention  Service 
Bulletin  737-78-1068,  dated  June  8,  2000. 
are  considered  acceptable  for  compliance 
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with  the  corresponding  action  required  by 
paragraph  (e)  of  this  AD. 

Part  Installation 

(i)  As  of  the  effective  date  of  this  AD.  no 
one  may  install  a  hydraulic  accumulator  with 
a  P/N  listed  in  paragraph  (a)(2),  (b)(2),  (c)(2), 
(d)(2).  or  (e)(2)  of  this  AD  on  any  airplane. 

Alternative  Methods  of  Compliance 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(k)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a  ^ 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  24,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  03-23  Filed  1-2-03;  8:45  am) 
BILLMG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39  ^ 

[Docket  No.  2001  -NM-1 54-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B2,  A300  B4,  A300  B4-600,  A300 
B4-600R,  A300  F4-«00R,  A310,  A330, 
and  A340  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Airbus 
airplanes,  that  would  have  required 
repetitive  inspections  for  foreign  objects 
between  the  slider  and  the  girt  bar 
attachment  fittings  of  the  emergency 
escape  slides;  a  one-time  inspection  for 
correct  adjustment  of  the  slide  release 
mechanism  and  the  girt  bar  attachment 
fittings,  which  would  terminate  the 
repetitive  inspections;  a  one-time  test 


for  correct  extension  of  the  girt  bar 
through  the  sliders;  and  corrective 
action,  if  necessary.  This  new  action 
adds  airplanes  to  the  proposed 
applicability.  The  actions  specified  by 
this  new  proposed  AD  are  intended  to 
prevent  failiue  of  an  emergency  escape 
slide,  which  could  result  in  a  delayed 
evacuation  in  an  emergency  and 
consequent  injury  to  passengers  or  crew. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
January  28,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
154-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-154-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  actiop  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 


Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-154-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NFRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-154-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A330  and  A340  series 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NFRM)  in  the 
Federal  Register  on  October  12,  2001 
(66  FR  52066).  That  NFRM  would  have 
required  repetitive  inspections  for 
foreign  objects  between  the  slider  and 
the  girt  bar  attachment  fittings  of  the 
emergency  escape  slides;  a  one-time 
inspection  for  correct  adjustment  of  the 
slide  release  mechanism  and  the  girt  bar 
attachment  fittings,  which  would 
terminate  the  repetitive  inspections;  a 
one-time  test  for  correct  extension  of  the 
girt  bar  through  the  sliders;  and 
corrective  action,  if  necessary.  The 
original  NFRM  was  prompted  by  a 
report  indicating  that,  during  escape 
slide  deployment  tests  on  a  Model  A3  30 
series  airplane,  the  girt  bar  of  the 
emergency  escape  slide  became  . 
detached  from  the  airplane  when  the 
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escape  slide  was  deployed.  That 
condition,  if  not  corrected,  could  result 
in  failure  of  an  emergency  escape  slide, 
which  could  result  in  a  delayed 
evacuation  in  an  ertiergency  and 
consequent  injury  to  passengers  or  crew. 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  that  NPRM, 
operators  have  reported  difficulty  with 
certain  inspection  procedures  described 
in  the  service  bulletins.  Problems 
encountered  in  measuring  the  gap 
between  the  sliders  and  the  girt  bar  in 
some  cases  resulted  in  asymmetrical  - 
adjustment  of  the  girt  bar  assembly.  The 
manufacturer  has  since  revised  the 
service  bulletins  to  improve  the  rigging 
procedures. 

In  addition,  the  Direction  Generale  de 
I'Aviation  Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
advised  that  the  identified  xmsafe 
condition  may  apply  to  additional 
airplanes.  Airbus  Model  A300,  A300- 
600,  and  A310  series  airplanes  are 
equipped  with  the  same  escape  slide 
instsJlation  as  that  on  Model  A330  and 
A340  series  airplanes. 

Explanation  of  Relevant  Service 
Information 

The  original  NPRM  cited  Airbus 
Service  Bulletins  A330-52-3064  and 
A340-52^076,  both  dated  April  4, 
2001 ,  as  the  appropriate  sources  of 
service  information  for  the  proposed 
actions.  Since  the  original  NPRM  was 
issued.  Airbus  issued  Revision  01  of 
each  service  bulletin  on  Jime  12,  2002, 
to  revise  certain  inspection  procedures 
and  add  airplanes  to  the  effectivity.  The 
remaining  procedures  are  essentially 
unchanged. 

Airbus  has  also  issued  Service 
Bulletins  A300-52-0174,  A310-52- 
2066,  and  A300-52-6062,  all  Revision 
01,  all  dated  August  23,  2002,  which 
describe  essentially  the  same 
procedures  as  those  described  in  revised 
Service  Bulletins  A3  30-5  2-3064  and 
A340-52^076. 

Accomplishment  of  the  actions 
specified  in  the  revised  service  bulletins 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  these  service  bulletins  as 
mandatory.  To  ensure  the  continued 
airworthiness  of  these  airplanes  in 
France,  the  DGAC  issued  French 
airworthiness  directives  2002-296(6) 
and  2002-297(B),  both  dated  June  12, 


2002;  and  2002-525(8),  dated  October 
16,  2002. 

Changes  to  Original  NPRM 

Based  on  the  DGAC's  findings,  the 
FAA  has  determined  that  it  is  necessary 
to  revise  the  applicability  of  the  original 
NPRM  to  add  certain  Model  A300, 
A300-600,  and  A310  series  airplanes.    ' 

For  clarification,  the  FAA  has  also 
revised  the  definition  of  a  "general 
visual  inspection"  (Note  2)  in  this 
supplemental  NPRM. 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  Uiat  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

The  FAA  estimates  that  103  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  2  work 
hours  per  airplane  to  inspect  for  foreign 
objects  between  the  slider  and  the  girt 
bar  attachment  fittings,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
inspection  on  U.S.  operators  is 
estimated  to  be  $12,360,  or  $120  per 
airplane,  per  inspection  cycle. 

It  would  take  approximately  4  work 
hours  per  airplane  to  determine  whether 
the  slide  mechanism  and  girt  bar 
attachment  fittings  are  adjusted 
correctly,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  inspection  on 
U.S.  operators  is  estimated  to  be 
$24,720,  or  $240  per  airplane. 

It  would  take  approximately  4  work 
hours  per  airplane  to  determine  whether 
the  girt  bar  extends  through  the  sliders 
correctly,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  inspection  on 
U.S.  operators  is  estimated  to  be 
$24,720,  or  $240  per  airplane. 

The  cost  impact  figures  discussed  < 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
the  AD  were  not  adopted.  The  cost, 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 

Table  1  .—Applicability 


These  figiires  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  tinie  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substjmtial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docitet  2001-NM-154-AD. 

Applicability:  Tiie  following  airplanes, 
certificated  in  any  category: 


Model 


A300  B2  and  A300  B4  series  airplanes 


Listed  in  Airbus  Service  Bulletin 


A300-52-0174,  Revision  01,  dated  August  23,  2002. 
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Table  1  .—Applicability— Continued 


Model 


Listed  in  Airbus  Service  Bulletin 


A300  84-600,  A300  B4-600R,  and  A300  F4-600R  series  airplanes 

A310  series  airplanes  

A330  series  airplanes 

A340  series  airplanes 


A300-52-6062,  Revision  01,  dated  August  23,  2002. 
A310-52-2066,  Revision  01,  dated  August  23.  2002. 
A330-52-3064,  Revision  01.  dated  June  12,  2002. 
A340-52-4076,  Revision  01.  dated  June  12,  2002. 


Note  1:  This  AD  applies  to  each  airplane 
identiiied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and,  if  the  unsafe  conditioahas  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  emergency  escape 
slide,  which  could  delay  evacuation  in  an 
emergency  and  result  in  injury  to  passengers 
or  crew,  accomplish  the  following: 

Repetitive  Inspections  for  Foreign  Objects 

(a)  At  the  applicable  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD:  Perform 


a  general  visual  inspection  for  foreign  objects 
between  the  slider  and  the  girt  bar 
attachment  fittings  of  the  emergency  escape 
slides  according  to  the  applicable  service 
bulletin  listed  in  Table  2  of  this  AD.  Repeat 
the  inspection  at  least  every  7  days  until  the 
actions  required  by  paragraph  (b)  of  this  AD 
are  done.  If  any  foreign  object  is  found  during 
any  inspection  required  by  paragraph  (a)  of 
this  AD:  Before  further  flight,  remove  the 
object  and  ensure  that  the  girt  bar  attachment 
fittings  are  clean,  according  to  the  applicable 
service  bulletin.  Table  2  follows: 


Table  2.— Service  Bulletin  References  for  Required  Actions 


For  model 


Do  the  actions  in  accordance  witti  Airtxis  Service  Bulletin 


A300  B2  and  A300  B4  series  airplanes 

A300  84-600,  A300  B4-600R,  and  A300  F4-600R  series  airptanes 

A310  series  airplanes 

A330  series  airplanes 

A340  series  airplanes .... 


A300-52-0174,  Revision  01,  dated  August  23,  2002. 
A300-52-6062,  Revision  01,  dated  August  23,  2002. 
A31 0-52-2066,  Revision  01,  dated  August  23,  2002. 
A330-52-3064,  Revision  01,  dated  June  12,  2002. 
A340-52-4076,  Revision  01,  dated  June  12,  2002. 


(1)  For  Model  A330  and  A340  series 
airplanes:  Inspect  within  7  days  after  the 
effective  date  of  this  AD. 

(2)  For  Model  A300,  A30O-600,  and  A310 
series  airplanes:  Inspect  within  550  flight 
hours  after  the  effective  date  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removing  or  opening  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Gne-Time  Inspection  of  Slide  Release 
Mechanism  and  Girt  Bar  Attachment 
Fittings 

(b)  Within  18  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  general 
visual  inspection  for  correct  adjustment  of 
the  emergency  escape  slide  release 
mechanism  and  the  girt  bar  attachment 
fittings  according  to  the  service  bulletin 
listed  in  Table  2  of  this  AD,  as  applicable.  If 
the  slide  mechanism  or  girt  bar  attachment 
fittings  are  not  adjusted  correctly:  Before 
further  flight,  adjust  them  according  to  the 
applicable  service  bulletin.  Accomplishment 
of  this  inspection  and  any  required  corrective 


actions  terminates  the  repetitive  inspections 
required  by  paragraph  (a)  of  this  AD. 

Gne-Time  Inspection  of  Girt  Bar  Attachment 
Fittings 

(q)  Within  18  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  general 
visual  inspection  for  correct  extension  of  the 
emergency  escape  slide  girt  bar  through  the 
sliders,  according  to  the  service  bulletin 
listed  in  Table  2  of  this  AD,  as  applicable.  If 
the  girt  bar  does  not  extend  correctly:  Before 
further  flight,  rework  the  girt  bar  or  replace 
the  girt  bar  assembly  with  a  new  assembly, 
according  to  the  applicable  service  bulletin. 

Alternative  Methofls  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  emd  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 


location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2002- 
296(B)  and  2002-297(B),  both  dated  June  12. 
2Q02:  and  2002-525(8).  dated  October  16, 
2002. 

Issued  in  Renton,  Washington,  on 
December  24,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-22  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  4910-13-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-301-AD] 

RiN2120-AA64 

Airworttiiness  Directives;  AirtHJS  Model 
A319  and  A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  ndemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
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directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A319  and  A320 
series  airplanes.  This  proposal  would 
require  an  inspection  of  the  clearance 
space  between  the  fuel  quantity 
indication  (FQI)  probes  located  in  the 
center  fuel  tank  and  the  adjacent 
structiue;  an  inspection  of  the  position 
of  the  support  bracket  for  each  probe;  an 
inspection  of  the  part  number  for  each 
support  bracket;  and  corrective  action  if 
necessary.  This  action  is  necessary  to 
prevent  the  loss  of  FQI  of  the  c^nter  fuel 
tank,  and  electrical  arcing  between  the 
FQI  probes  and  the  adjacent  structure  in 
the  event  the  airplane  is  struck  by 
lightning.  Such  arcing  could  create  a 
potential  ignition  source  within  the 
center  fuel  tank  and  an  increased  risk  of 
a  fuel  tank  explosion  and  fire.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
February  3,  2003. 
^■ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
301-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-301-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 


they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by  • 
interested  persons.  A  report 
summarizing  each  FAA-public  contact' 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-301-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-301-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DC AC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A3 19  and  A320  series  airplanes. 
The  DGAC  advises  that  it  has  received 
reports  from  operators  of  loss  of  fuel 
quantity  indications  (FQI)  of  the  center 
fuel  tank.  Investigation  of  the  inside  of 
the  center  fuel  tank  revealed  that  the 
source  of  the  fault  was  an  FQI  probe 
touching  the  adjacent  structiure.  Further 
investigation  revealed  that,  during 
production  of  these  airplanes,  the 
support  bracket  for  FQI  probe  38QT  had 


been  installed  in  the  position  for  FQI 
probe  39QT,  and  the  support  bracket  for 
FQI  probe  39QT  had  been  installed  in 
the  position  for  FQI  probe  38QT.  which 
resulted  in  inadequate  clearance.  These 
conditions,  if  not  corrected,  could  result 
in  loss  of  FQI  of  the  center  fuel  tank, 
and  electrical  arcing  between  the  FQI 
probes  and  the  adjacent  structure  in  the 
event  the  airplane  is  struck  by  lightning. 
Such  arcing  could  create  a  potential 
ignition  source  within  the  center  fuel 
tank  and  an  increased  risk  of  a  fuel  tank 
explosion  and  fire. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-28A1096  including  Appendix  01 
and  Reporting  Sheet,  all  Revision  01,  all 
dated  July  4,  2001.  The  service  bulletin 
describes  procedures  for  an  inspection 
for  proper  clearance  space  between  the 
FQI  probes  located  in  the  center  fuel 
tank  and  the  adjacent  structure;  an 
inspection  of  the  position  of  the  support 
bracket  for  each  probe;  an  inspection  of 
the  part  number  for  each  support 
bracket;  and  corrective  action  if 
necessary.  The  corrective  action 
includes  removal  and  re-installation  of 
the  probe  and  its  support  bracket. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  2001-271(B). 
dated  June  27,  2001.  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations,(14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
•  develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
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in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  Accomplishment  histructions  of  the 
referenced  service  bulletin  describe 
procedures  for  the  completion  and 
submission  of  an  inspection  report  ' 
(Appendix  01  and  Reporting  Sheet),  this 
proposed  AD  would  not  require  such 
reporting. 

Cost  Impact 

The  FAA  estimates  that  24  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,440,  or  ■ 
$60  per  airplane. 

The  cost  impact  figvue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu-e  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tbat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  2001-NM-301-AD. 

Applicability:  Model  A319  and  A320  series 
airplanes,  as  listed  in  Airbus  Service  Bulletin 
A320-28A1096,  Revision  01.  dated  July  4, 
2001,  certificated  in  any  category;  except  for 
those  airplanes  on  which  the  actions 
specified  in  Airbus  Service  Bulletin  A320- 
28A1096,  dated  March  23,  2001,  or  Airbus 
Service  Bulletin  A320-28A1096,  Revision  01, 
dated  July  4.  2001.  have  been  accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  fuel  quantity 
indication  (FQI)  of  the  center  fuel  tank,  and 
to  reduce  the  potential  for  an  ignition  source 
and  possible  explosion  within  the  center  fuel 
tank  due  to  electrical  arcing  between  the  FQI 
probes  and  the  adjacent  structure,  in  the 
event  the  airplane  is  struck  by  lightning, 
accomplish  the  following: 

Inspection 

(a)  Within  4,000  flight  hours  after  the 
effective  date  of  this  AD.  perform  the  actions 
speciHed  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD  per  Airbus  Service  Bulletin  A320- 
28A1096.  Revision  01,  dated  July  4.  2001; 


excluding  Appendix  01  and  Reporting  Sheet, 
both  Revision  01.  both  dated  July  4.  2001. 

(1)  Perform  a  one-time  detailed  inspection 
for  proper  clearance  space  between  each  FQI 
probe  located  in  the  center  fuel  tank  and  the 
adjacent  structure;  and  a  one-time  detailed  . 
inspection  of  the  position  of  the  support  J 
bracket  for  each  probe. 

Note  2:  For  the  purposes  of  this  AD,  a  .     " 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect. damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(2)  Inspect  the  support  bracket  for  each 
probe  to  determine  the  part  number. 

Corrective  Action 

(b)  During  the  inspections  required  by 
paragraph  (a)  of  this  AD.  if  the  clearance 
between  any  FQI  probe  and  the  adjacent 
structure  is  determined  to  be  less  than  6.00 
millimeters  (0.236  inch),  or  if  the  position  or 
part  number  of  any  probe  support  bracket  is 
not  correct,  before  further  flight,  remove  and 
re-install  the  probe  and  its  support  bracket, 
per  Airbus  Service  Bulletin  A320-28A1096, 
Revision  01,  dated  July  4,  2001:  excluding 
Appendix  01  and  Reporting  Sheet,  both  , 
Revision  01.  both  dated  July  4.  2001. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
271(B),  dated  June  27.  2001. 

Issued  in  Renton,  Washington,  on 
December  24,  2002. 
Charles  0.  Huber, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice.    . 
[FR  Doc.  03-25  Filed  1-2-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-1 34-AD] 

RiN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  DC-10-30  Airplane 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).    , 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  a 
single  McDonnell  Douglas  Model  DC- 
10-30  airplane.  This  proposal  would 
require  repetitive  tests  for  electrical 
continuity  and  resistance  and  repetitive 
inspections  to  detect  discrepancies  of 
the  fuel  boost/transfer  pump  connectors; 
and  corrective  actions,  if  necessary.  This 
action  is  necessary  to  prevent  arcing  of 
connectors  in  the  fuel  boost/transfer 
pump  circuit,  which  could  result  in  a 
fire  or  explosion  of  the  fuel  tank.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
February  18,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
134-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fcix  or  the  Internet  must  contain 
"Docket  No.  2002-NM-l 34-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text.  , 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 


Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  C.  Kush,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  telephone 
(562)  627-5263;  fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-l  34-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-l  34-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 


Discussion 

The  FAA  has  previously  received 
reports  of  five  instances  of  failed 
connectors  in  the  fuel  boost/transfer 
pump  circuit  on  certain  McDonnell 
Douglas  Model  DC-10  and  MD-11 
series  airplanes.  The  connectors 
returned  for  evaluation  exhibited  arcing 
of  the  contacts  to  the  shell  in  the  back 
side  of  the  connector  and  between  the 
glass  insert  emd  potting  material.  Arcing 
also  caused  the  potting  material  to  be 
displaced  from  the  glass  seal  in  the 
connector  backshell,  which  separated 
the  contacts  and  wiring.  Typically,  the 
circuit  breaker  was  not  actuated,  as  the 
arcing  event  was  faster  than  the  time 
required  for  the  circuit  breaker  to  detect 
the  event.  The  only  indication  has  been 
that  failed  connectors  cause  loss  of  the 
fuel  boost/transfer  pump  circuit.  The 
cause  of  the  connector  failures  is  under 
investigation.  Arcing  of  connectors  of 
the  fuel  boost/transfer  pump,  if  not 
corrected,  could  result  in  a  fire  or 
explosion  of  the  fuel  tank. 

Other  Relevant  Rulemaking 

We  previously  issued  AD  2002-1 3- 
10.  amendment  39-12798  (67  FR  45053, 
July  8,  2002),  to  require  repetitive  tests 
for  electrical  continuity  and  resistance 
and  repetitive  inspections  to  detect 
discrepancies  of  the  fuel  boost/transfer 
pump  connectors;  and  corrective 
actions,  if  necessary.  That  AD  applies  to 
certain  McDonnell  Douglas  Model  DC- 
10-10,  -lOF,  -15.  -30.  -30F,  -30F 
(KCIOA  and  KDC-10), -40,  and -40F 
airplanes;  Model  MD-10-lOF  and  -30F 
airplanes;  and  Model  MD-11  and  -llF 
airplanes. 

In  the  final  rule  for  AD  2002-13-10, 
we  note  that,  subsequent  to  the  issuance 
of  the  notice  of  proposed  rulemaking 
(NPRM)  for  that  AD,  the  manufacturer 
issued  Boeing  Alert  Service  Bulletin 
DC10-28A228,  including  Appendix, 
Revision  02,  dated  December  7,  2001. 
Revision  02  of  the  service  bulletin 
contains  no  new  procedures  beyond 
those  in  previous  revisions  of  the 
service  bulletin,  but  adds  a  single 
airplane,  fuselage  number  0106,  to  the 
effectivity  listing.  That  airplane  had 
been  inadvertently  omitted  from  the 
previous  issue  of  the  service  bulletin. 

We  state  in  AD  2002-13-10  that  we 
may  consider  additional  rulemaking  to 
require  accomplishment  of  the  actions 
in  that  AD  on  the  airplane  added  to 
Revision  02  of  the  referenced  service 
bulletin.  We  have  determined  that  such 
rulemaking  is  indeed  necessary,  and 
this  proposed  AD  follows  from  that 
determination.  We  have  included  Note 
1  in  this  proposed  AD  to  clarify  that  this 
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proposed  AD  is  related  to  AD  2002-13- 
10. 

Explanation  of  Relevant  Service 
Information 

As  specified  previously  in  AD  2002- 
13-10,  we  previously  reviewed  and 
approved  Boeing  Alert  Service  Bulletin 
DC10-28A228,  including  Appendix, 
Revision  02,  which  describe  procedures 
for  repetitive  tests  (using  a  digital  multi- 
meter and  Quadtech  1864  megohm 
meter)  for  electrical  continuity  and 
resistance  and  repetitive  general  visual 
inspections  to  detect  discrepancies  (e.g, 
damage,  arcing,  loose  parts,  wear)  of  the 
fuel  boost/transfer  pump  connectors 
(alternating  current  pumping  unit);  and 
corrective  actions,  if  necessary.  The 
corrective  actions  include  replacement 
of  the  connector/wire  assembly  with  a 
serviceable  connector/ wire  assembly, 
and  replacement  of  the  pump  with  a 
serviceable  fuel  boost/transfer  piunp,  as 
applicable.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  tljfe  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  Proposed  AD  and 
Service  Information 

Although  the  Accomplishment 
Instructions  of  Boeing  Alert  Service 
Bulletin  DC10-28A228,  including 
Appendix,  Revision  02,  refer  to  a 
reporting  requirement  using  the  form  in 
the  Appendix  of  the  service  bulletin, 
this  proposed  AD  would  not  require 
such  reporting.  We  do  not  need  the 
information  described  in  the  Appendix 
to  the  service  bulletin. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  address  the 
unsafe  condition  addressed  by  this  AD. 
Once  this  modification  is  developed, 
approved,  and  available,  we  may 
consider  additional  rulemaking. 

Cost  Impact 

This  proposed  AD  applies  to  one 
airplane  and  that  airplane  is  of  U.S. 
registry.  It  would  take  approximately  65 
work  hours  to  accomplish  the  proposed 
tests  and  inspections  on  that  airplane,  at 


an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  the  single 
U.S.  operator  is  estimated  to  be  $3,900, 
per  test  or  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  the 
operator  has  not  yet  accomplished  any 
of  the  proposed  requirements  of  this  AD 
action,  and  that  the  operator  would  not 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiu^s  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  a§  follows: 


Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2002-NM-134- 
AD. 

AppUcability:  Model  DC-10-30  airplane, 
fuselage  number  0106,  certificated  in  any 
category- 
Note  1:  The  requirements  of  this  AD  are 
identical  to  those  in  AD  2002-13-10, 
amendment  39-12798.  which  applies  to 
Model  DC-10-10.  -lOF,  -15,  -30,  -30F.  -30F 
(KClOA  and  KDC-10),  -40.  and  ^OF 
airplanes,  and  Model  MD-IO-IOF  and  -30F 
airplanes;  as  listed  in  Boeing  Alert  Service 
Bulletin  DC10-28A228,  including  Appendix, 
Revision  01,  dated  July  16,  2001:  and  Model 
MD— 11  and  -llF  airplanes,  as  listed  in 
Boeing  Alert  Service  Bulletin  MD11-28A1 12, 
including  Appendix,  dated  December  11, 
2000. 

Note  2:  Airplane  fuel  tanks  on  which  the 
fuel/boost  pump  and  wiring  connector  have 
been  physically  removed  and  the  fuel  tank 
made  inoperable  are  not  subject  to  the 
requirements  of  this  AD. 

Note  3:  This  AD  applies  to  the  airplane 
identified  in  the  preceding^applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  If  the  airplane  has  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  a.ssessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  of  connectors  of  the  fuel 
boost/transfer  pump,  which  could  result  in  a 
fire  or  explosion  of  the  fuel  tank,  accomplish 
the  following: 

Repetitive  Tests  and  Inspections 

(a)  Within  6  months  after  the  effective  date . 
of  this  AD,  do  tests  (using  a  digital  multi- 
meter and  Quadtech  1864  megohm  meter  or 
an  equivalent  megohm  meter  that  meets 
current. and  voltage  requirements,  as 
specified  in  the  service  bulletin)  for  electrical 
continuity  and  resistance  and  a  general 
visual  inspection  to  detect  discrepancies 
(e.g.,  damage,  arcing,  loose  parts,  wear)  of  the 
fuel  boost/transfer  pump  (alternating  current 
pumping  unit)  by  accomplishing  all  the 
actions  specified  in  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
DC10-28A228,  including  Appendix. 
Revision  02,  dated  December  7,  2001.  Repeat 
the  tests  and  inspection  thereafter  every  18 
months.  Although  the  service  bulletin  refers 
to  a  reporting  requirement  using  the 
Appendix  of  the  service  bulletin,  such 
reporting  is  not  required. 
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Note  4:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  of  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area!  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Corrective  Actions,  If  Necessary 

(b)  If  the  result  of  any  test  required  by 
paragraph  (a)  of  this  AD  is  outside  the  limits 
specified  in  the  service  bulletin  identified  in 
that  paragraph,  or  if  any  discrepancy  is 
detected  during  any  inspection  required  by 
paragraph  (a)  of  this  AD,  before  further  flight, 
accomplish  corrective  actions  (e.g., 
replacement  of  connector/wire  assembly  with 
serviceable  connector/wire  assembly,  and 
replacement  of  the  pump  with  a  serviceable 
fuel  boost/transfer  pump),  as  applicable,  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
DC10-28A228.  including  Appendix, 
Revision  02,  dated  December  7,  2001. 
Although  the  service  bulletin  refers  to  a 
reporting  requirement  using  the  Appendix  of 
the  service  bulletin,  such  reporting  is  not 
required. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD" 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  27,  2002. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service.     ' 
[FR  Doc.  0.3^7  Filed  1-2-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-268-AD1 
RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
IModei  BAe.125  Series  800A,  800A  (C- 
?9A),  800A  (U-125),  and  BOOB 
Airplanes;  Model  BH.125  Series  400A 
Airplanes;  Model  DH.125  Series 
Airplanes;  Model  Hawker  800,  800  (U- 
125A),  and  800XP  Airplanes;  and 
Model  HS.125  Series  FSB,  F3B/RA, 
F400B,  F403B,  1B,  1B-522, 1B/R-522, 
1 B/S-522,  3B,  3B/R,  3B/RA,  3B/RB,  3B/ 
RC,  400B,  400B/1,  401 B,  403A(C),  and 
403B  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NFRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Raytheon  airplanes.  This 
proposal  would  require  inspection  of 
the  main  landing  gear  (MLG)  wheels  to 
determine  the  part  numbers  of  the  tie- 
bolt  nuts,  and  replacement  of  nuts  that 
have  the  incorrect  part  number  with 
nuts  that  have  the  correct  part  number. 
This  action  is  necessary  to  prevent 
separation  of  an  MLG  wheel  due  to 
loose  or  missing  tie-bolts  or  tie-bolt 
nuts,  with  consequent  damage  to 
airplcme  structure  or  systems, 
decompression,  loss  of  full  braking 
ability,  or  injury  to  personnel  on  the 
ground.  This  action  is  intended  to 
address  the  identified  imsafe  condition. 
DATES:  Comments  must  (be  re&eived  by 
February  18,  2003.  \ 

ADDRESSES:  Submit  comihents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
268-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  7227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-268-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 


be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company, 
Department  62,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Ostrodka,  Aerospace  Engineer, 
Airfi-ame  Branch,  ACE-118W,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Wichita, 
Kansas  67209;  telephone  (316)  946- 
4129;  fax  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  emd  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substemce  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-26B-AD." 
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The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NFM-268-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  two  tie-bolt  nuts  were 
missing  from  a  main  landing  gear  (MLG) 
wheel,  and  that  the  remaining  nuts  were 
loose  on  a  Raytheon  Model  Hawker 
8G0XP  airplane.  Investigation  revealed 
that  the  airplane  manufacturer  supplied 
to  operators  tie-bolt  nuts  with  an 
.  incorrect  part  number,  which  were  then 
installed  on  the  MLG  wheel  tie-bolts. 
Tie-bolt  nuts  that  have  the  incorrect  part 
number  have  a  lesser  locking  capability 
than  the  correct  tie-bolt  nuts.  Installing 
incorrect  tie-bolt  nuts  could  lead  to  the 
nuts  loosening  due  to  the  nuts  not 
locking  properly,  which  could  result  in 
the  failure  of  the  tie-bolts  on  the  MLG 
wheel.  This  condition,  if  not  corrected, 
could  result  in  separation  of  an  MLG 
wheel  due  to  loose  or  missing  tie-bolts 
or  tie-bolt  nuts,  with  consequent 
damage  to  airplane  structure  or  systems, 
decompression,  loss  of  full  braking 
abUity,  or  injury  to  personnel  on  the 
groimd. 

The  tie-bolt  nuts  installed  on  the  MLG 
wheels  of  the  Raytheon  Model  BAe.125 
series  800A,  800 A  (C-29A),  800 A  (U- 
125),  and  800B  airplanes;  Model  BH.125 
series  400A  airplanes;  Model  DH.125 
series  airplanes;  Model  Hawker  800,  800 
(U-125A),  and  800XP  airplanes;  Model 
HS.125  series  F3B,  F3B/RA,  F400B, 
F403B,  IB,  'lB-522,  lB/R-522,  IB/S- 
522,  SB,  3B/R,  3B/RA,  3B/RB,  3B/RC, 
400B,  400B/1,  401B,  403A(C),  and  403B 
airplanes  may  be  identical  to  those 
installed  on  the  affected  Raytheon 
Model  Hawker  800XP  airplanes. 
Therefore,  all  of  these  airplane  models 
may  be  subject  to  the  same  imsafe 
condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Raytheon  Service  Bulletin  SB  32-3522, 
dated  September  2002,  including 
Service  Bulletin/Kit  Drawing  Report 
Fax,  which  describes  procedures  for 


inspecting  the  MLG  wheels  to  determine 
the  part  numbers  of  the  tie-bolt  nuts, 
and  replacing  the  tie-bolt  nuts  with  new 
nuts  if  necessary.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  Proposed  Rule  and 
Refierenced  Service  Bulletin 

Operators  should  note  that,  although 
the  Accomplishment  Instructions  of  the 
referenced  service  bulletin  describe 
procedures  for  the  completion  and 
submission  of  a  Service  Bulletin/Kit 
Drawing  Report  Fax  for  reporting  the 
relevant  airplane  and  modification 
details,  this  proposed  AD  does  not 
include  such  a  reporting  requirement. 

Cost  Impact 

There  are  approximately  166 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
84  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hoiu.  Based  on 
these  figures,  the  cost  impact  of  the. 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,040,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figm-es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
Manufacturer  warranty  remedies  may  be 


available  for  labor  costs  associated  with 
this  proposed  AD.  As  a  result,  the  costs 
attributable  to  the  proposed  AD  may  be 
less  than  stated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  jon  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  sqiall  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Ravtheon  Aircraft  Company:  Docket  2002- 

"  NM-268-AD. 
.    Applicability:  The  foliowing  airplanes, 
certificated  in  any  category: 


Table.— Airplane  Models,  Serial  Numbers,  and  Equipment 

Model 

Serial  numbers 

Equipped  witti — 

BA 
BA 

e.125  series  800A  

e.125  series  800A  (C-29A) 

AN 

AN „....: 

(Reserved). 
(Reserved). 

.\ 
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Table.— Airplane  Models,  Serial  Numbers,  and  Equipment— Continued 


Model 


BAe.125  series  800A  (U-125) 

BAe.125  series  800B  

BH.125  series  400A  

DH.125  series  airplanes 

Hawker  800  

Hawker  800  (U-125A) 


Hawker  800XP 


HS.125  series  F3B  

HS.125  series  F3B/RA  ... 

HS.125  series  F400B  

HS.125  series  F403B  

HS.125  series  IB  

HS.125  series  1B-522  ... 
HS.125  series  1B/R-522 
HS.125  series  1B/S-522 

HS.125  series  3B  

HS.125  series  3B/R 

HS.125  series  3B/RA  

HS.125  series  3B/RB  ..... 

HS.125  series  3B/RC  

HS.125  series  400B  

HS.125  series  400B/1  .... 

HS.125  series  401 B  

HS.125  series  403A(C)  .. 
HS.125  series  403B  


Serial  numbers 


All 

All '. 

All 

All 

All 

Up  to  and  Including  serial  numbers 

258493. 
Up  to  and  including  serial  numbers 

258581. 


All 

All 

All 

All 

All 

All 

All 

All 

All 

All' 

All 

All 

All 

All 

AU 

All 

All 

All 


Equipped  with — 


[Reserved]. 
[Reserved]. 
[Reserved]. 
[Resen/edj. 
[Reserved]. 
[Reserved]. 

Dunlop  wheels  pari  numbers 
AH51909,  AH52075,  AH52286, 
AH52206,  AHA1287,  AHA1606, 
or  AHA1814. 

[Reserved]. 

[Reserved]. 

[Reserved]. 

[Reserved]. 

[Reserved]. 

[Reserved]. 

[Reserved]. 

[Reserved]. 

[Reserved]. 

[Resen/edj. 

[Reserved]. 

[Reserved]. 

[Reserved]. 

[Reserved].* 

[Reserved]. 

[Reserved]. 

[Reserved]. 

[Reserved]. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability  ' 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  ■this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  a  main  landing 
gear  (MLG)  wheel  due  to  loose  or  missing'tie- 
bolts  or  tie-bolt  nuts,  with  consequent 
damage  to  airplane  structure  or  systems, 
decompression,  loss  of  full  braking  ability,  or 
injury  to  personnel  on  the  ground, 
accomplish  the  following: 

Inspection 

(a)  Within  10  landings  or  12  days  after  the 
effective  date  of  this  AD,  whichever  comes 
first,  inspect  the  MLG  wheels  to  determine 
the  part  numbers  (P/Ns)  of  the  tie-bolt  nuts: 
per  Raytheon  Service  Bulletin  SB  32-3522, 
dated  September  2002,  excluding  Service 
Bulletin/Kit  Drawing  Report  Fax. 

Replacement 

(b)  If  any  tie-bolt  nut  having  P/N  NAS1804 
is  found  installed  during  the  inspection 
required  by  paragraph  (a)  of  this  AD,  before 


further  flight,  replace  the  tie-bolt  nut  with  a 
new  nut  having  P/N  FN22A524,  (or  with  a 
new  tie-bolt  nut  having  a  Dunlop  P/N 
H5227C-5CW,  SN407C-054,  or  LH13318-5, 
which  are  P/Ns  authorized  by  Raytheon);  per 
Raytheon  Service  Bulletin  SB  32-3522,  dated 
September  2002,  excluding  Service  Bulletin/ 
Kit  Drawing  Report  Fax. 

Parts  Installation 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  any  MLG  wheel  having 
a  tie-bolt  nut  with  P/N  NAS1804,  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on 
December  27,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-49  Filed  1-2-03;  8:45  am] 
BILUNG  CODE  4910-13-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-395-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes,  that 
currently  requires  repetitive  detailed 
inspections  to  detect  cracked,  corroded, 
or  stained  collar  fittings  on  both  inboard 
trailing  edge  flaps;  and  follow-on 
corrective  actions,  if  necessary.  This 
action  would  expand  the  applicability 
in  the  existing  AD,  and  would  add 
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repetitive  inspections  for  discrepancies 
of  the  collar  fittings,  torque  tube,  and 
splined  bushings  on  both  inboard 
trailing  edge  flaps;  and  follow-on  and 
corrective  actions,  if  necessary.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
collar  fittings,  which  could  result  in 
separation  of  the  inboard  trailing  edge 
flap  and  consequent  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition.  , 

DATES:  Comments  must  be  received  by 
February  18,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
395-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-395-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Masterson,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2772;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

■<•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
^submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-395-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-395-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

On  October  21,  1998,  the  FAA  issued 
AD  98-22-12,  amendment  39-10859  (63 
FR  57577,  October  28,  1998),  applicable 
to  certain  Boeing  Model  767  series 
airplanes,  to  require  repetitive  detailed 
inspections  to  detect  cracked,  corroded, 
or  stained  collar  fittings  on  both  inboard 
trailing  edge  flaps;  and  follow-on 
corrective  actions,  if  necessary.  That 
action  was  prompted  by  a  report 
indicating  that  a  collar  fitting  suffered  a 
complete  fractiu-e  as  a  result  of  stress 
corrosion  cracking.  The  requirements  of 
that  AD  are  intended  to  prevent 
separation  of  the  inboard  trailing  edge 
flap  from  the  airplane  due  to  fractured 
collar  fittings. 

In  the  preamble  to  AD  98-22-12,  the 
FAA  indicated  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  and  that  further  rulemaking 
action  was  being  considered.  We  now 
have  determined  that  further 
rulemaking  action  is  indeed  necessary. 


and  this  proposed  AD  follows  from  that 
determination. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  98-22-12, 
the  airplane  manufacturer  has  received  , 
reports  indicating  corrosion  of  the 
splined  components  of  the  inboard 
support  of  the  trailing  edge  flap.  The 
root  cause  of  the  corrosion  was 
determined  to  be  a  breakdown  of  the 
MIL^^23827  grease  in  the  joint,  which 
subsequently  allowed  moisture  to  enter 
the  joint.  Eventually,  the  splined 
components  corroded  and,  in  two 
instances,  stress  corrosion  cracking  of 
one  component  occurred.  We  now  have 
determined  that  it  is  necessary  to 
require  additional  inspections  on 
airplanes  affected  by  the  existing  AD 
and  to  Expand  the  applicability  of  the 
existing  AD  to  include  airplanes  that 
were  assembled  with  the  corrosion 
inhibiting  compound  (CIC)  BMS  3-27 
and  delivered  before  the  Maintenance 
Plaiming  Dociunent  (MFD)  was  revised 
by  the  manufactiu^r  in  April  1999.  The 
MPD  was  revised  to  include  the  12-year/ 
24,000-flight-cycle  teardown  inspection 
as  part  of  normal  airplane  maintenance 
for  airplanes  assembled  with  BMS  3-27. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
57A0066,  Revision  3,  including 
Appendices  A  and  B,  dated  December 
19,  2001,  and  Evaluation  Form.  (The 
existing  AD  shows  Boeing  Alert  Service 
Bulletin  767-5 7A0066,  Revision  1, 
dated  August  6,  1998,  as  the  appropriate 
source  of  service  information  for 
accomplishment  of  the  actions  required 
by  that  AD.)  Revision  3  of  the  service 
bulletin  adds  Part  5 — Titanine 
Inspection  and  Rework,  which  describes 
procedures  for  doing  Part  1 -Inspection. 
Part  3-Spline  Inspection,  and  Part  4- 
Spline  Rework;  then  repeating  the 
spline  inspection  at  the  intervals 
specified  if  it  is  determined  that  the  CIC 
Titanine  JC5A  waS  used  per  Revision  2 
of  the  service  bulletin,  dated  February 
18, 1999,  or  if  the  maintenance  records 
are  inconclusive  on  the  type  of  CIC 
used.  Subsequent  to  issuance  of 
Revision  2  of  the  service  bulletin,  it  was 
determined  that  Titanine  JC5A  does  not 
provide  adequate  corrosion  protection 
for  the  joints  specified  in  the  service 
bulletin.  Revision  3  of  the  service 
bulletin  also  describes  procediu«s  for 
light  wear  rework  of  the  splines  if  no 
corrosion  or  corrosion  pits  are  found,  in 
lieu  of  a  complete  spline  evaluation  and 
overhavd.  Appendix  A,  titled  "Guide  for 
Determining  the  Level  of  Rework 
Required,"  was  added  to  assist  operators 
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in  determining  if  the  light  wear  rework 
procedure  can  be  used.  Part  3 — Spline 
Inspection  describes  procedures  for 
repetitive  spline  inspections  in  lieu  of 
terminating  action  as  routine  scheduled 
maintenance,  and  defines  procedural 
clarifications  and  changes. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  98-22-12  to  continue  to 
require  repetitive  detailed  inspections  to 
detect  cracked,  corroded,  or  stained 
collar  fittings  on  both  inboard  trailing 
edge  flaps;  and  follow-on  corrective 
actions,  if  necessary.  This  new  action 
would  expand  the  applicability  in  the 
existing  AD,  and  would  add  repetitive 
inspections  for  discrepancies  of  the 
collar  fittings,  torque  tube,  and  splined 
bushings  on  both  inboard  trailing  edge 
flaps;  and  follow-on  and  corrective 
actions,  if  necessary.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  Service  Information 
and  This  Proposed  AD 

Operators  should  note  that  the 
number  of  airplanes  to  which  this 
proposed  AD  is  applicable  is  larger  than 
that  published  in  the  service  bulletin. 
Additional  line  numbers  of  airplanes 
have  been  included  (line  numbers  1 
through  749  inclusive),  as  advised  in 
Boeing  Letter  B-H210-01-0432,  dated 
December  14,  2001. 

Explanation  of  Changes  Made  to 
Existing  Requirements 

We  have  changed  all  references  to  a 
"detailed  visual  inspection"  in  the 
existing  AD  to  a  "detailed  inspection" 
in  this  AD.  We  also  have  added  Part  4- 
Spline  Rework,  specified  in  Revision  3 
of  the  service  bulletin,  to  paragraphs 
(a)(3)  and  (a)(4)(ii)  of  the  existing  AD  for 
the  repair  of  corrosion,  as  an  alternative 
to  repairing  per  the  Manager,  Seattle 
Aircraft  Certification  Office. 

Cost  Impact 

There  are  approximately  738 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
306  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  98-22-12  take 


approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  is  estimated 
to  be  $120  per  airplane,  per  inspection 
cycle. 

The  new  inspections  and  refinishing 
that  are  proposed  in  this  AD  action 
would  take  approximately  2  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$36,720,  or  $120  per  airplane,  per  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  tkis  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost- 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  be  required  to  do 
the  replacement  proposed  in  this  AD 
action,  it  would  take  approximately  63 
work  hours  per  wing,  at  an  average  labor 
rate  of  $60  per  work  hour.  Parts  costs 
are  not  available  at  this  time.  Based  on 
these  figures,  the  cost  impact  of  the 
replacement  is  estimated  to  be  $3,780 
per  wing,  per  airplane. 

Should  an  operator  be  required  to  do 
the  rework  proposed  in  this  AD  action, 
it  would  take  approximately  63  work 
hours  per  wing,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  rework  is 
estimated  to  be  $3,780  per  wing,  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10859  (63  FR 
57577,  October  28.  1998),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  2001-NM-395-AD. 

Supersedes  AD  98-22-12.  Amendment 
39-10859. 

Applicability:  Model  767  series  airplanes, 
line  numbers  1  through  749  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (j)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  collar  fittings  on 
the  inboard  trailing  edge  flaps,  which  could 
result  in  separation  of  the  flap  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  98-22- 
12 

Detailed  Inspections/Corrective  Actions 

(a)  For  airplanes  having  line  numbers  1 
through  721  inclusive,  except  as  provided  by 
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paragraphs  (c)  and  (e)  of  this  AD:  Within  8 
years  since  the  date  of  manufacture  of  the 
airplane,  or  within  90  days  after  November 
12. 1998  (the  effective  date  of  AD  98-22-12. 
amendment  39-10859),  whichever  occurs 
later;  perform  a  detailed  inspection  of  the 
collar  fittings  of  both  inboard  trailing  edge 
flaps  to  detect  cracks,  corrosion,  or  staining, 
in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  BoSlng  Alert 
Service  Bulletin  767-57A0066,  Revision  1, 
dated  August  6, 1998;  or  Revision  3,  dated 
December  19,  2001;  including  Appendices  A 
and  B,  and  excluding  Evaluation  Form.  As  of 
the  effective  date  of  this  AD,  only  Revision 
3  shall  be  used. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lifting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  cracked,  corroded,  or  stained 
collar  fitting  is  found,  repeat  the  detailed 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  120 
days. 

(2)  If  any  cracked  collar  fitting  is  found, 
prior  to  further  flight,  install  a  new  collar 
fitting  in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

(3)  If  any  corroded  collar  fitting  is  found, 
prior  to  further  flight,  repair  the  corrosion  in 
accordance  with  Part  4  of  the 
Accomplishment  Instructions  of  Revision  3 
of  the  service  bulletin;  or  in  accordance  with 
a  method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 

(4)  If  £my  stained  collar  fitting  is  found, 
accomplish  the  requirements  of  paragraphs 
(a)(4)(i)  and  (a)(4)(ii)  of  this  AD  at  the 
compliance  times  specified. 

(i)  Repeat  the  detailed  inspection  required 
by  paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  45  days;  and 

(ii)  Within  18  months  after  finding  the 
stained  collar  fitting,  accomplish  Part  2  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin.  If  any  corroded  collar  fitting 
is  found,  before  further  flight,  repair  the 
corrosion  in  accordance  with  Part  4  of  the 
Accomplishment  Instructions  of  Revision  3 
of  the  service  bulletin;  or  in  accordance  with 
a  method  approved  by  the  Manager,  Seattle 
AGO. 

New  Requirements  of  This  AD 

Detailed  Inspection 

(b)  For  airplane  line  number  723:  Within 
8  years  since  the  date  of  manufacture  of  the 
airplane,  or  within  90  days  after  the  effective 
date  of  this  AD,  whichever  is  later;  do  a 
detailed  inspection  of  the  collar  fittings  of 
both  inboard  trailing  edge  flaps  to  detect 
cracks,  corrosion,  or  staining,  as  specified  in 
paragraph  (a)  of  this  AD,  in  accordance  with 
Part  1  of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  767-57A0066, 


Revision  3,  dated  December  19,  2001; 
including  Appendices  A  and  B,  and 
excluding  Evaluation  Form.  Then  do  the 
applicable  actions  specified  in  paragraphs 
(a)(1),  (a)(2),  (a)(3),  and  (a)(4)  of  this  AD. 

Repetitive  Inspections/Follow-On  and 
Corrective  Actions 

(c)  For  airplanes  having  line  numbers  1 
through  703  inclusive,  705  through  715 
inclusive,  717,  718,  721,  and  723;  and  for  the 
right-hand  side  of  the  airplane  on  line 
number  716:  Within  10  years  since  the  date 
of  manufacture  of  the  airplane,  or  within  4 
years  after  the  effective  date  of  this  AD, 
whichever  is  later;  do  a  detailed  (spline) 
inspection  of  the  collar  fittings,  torque  tube, 
and  splined  bushings  for  discrepancies 
(including  cracks,  fractures,  corrosion, 
corrosion  pits,  and  light  wear),  in  accordance 
with  Part  3  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
767-57A0066,  Revision  3,  dated  December 
19,  2001;  including  Appendices  A  and  B,  and 
excluding  Evaluation  Form.  Accomplishment 
of  the  inspections  required  by  this  paragraph, 
before  the  initial  inspection  required  by 
paragraph  (a)  of  this  AD,  meets  the 
inspection  requirements  in  paragraph  (a)  of 
this  AD. 

(d)  If  no  discrepancy  is  found  during  any 
inspection  required  by  paragraph  (c)  or  (g)  of 
this  AD,  before  further  flight,  refinish  the 
parts  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-57A0066,  Revision  3, 
dated  December  19,  2001;  hicluding 
Appendices  A  and  B,  and  excluding 
Evaluation  Form;  and  repeat  the  inspection 
every  24,000  flight  cycles  or  12  years, 
whichever  is  first.  Accomplishment  of  this 
paragraph  terminates  the  repetitive 
inspections  required  by  paragraph  (a)  of  this 
AD. 

(e)  If  any  discrepancy  is  found  during  any 
inspection  required  by  paragraph  (c)  or  (g)  of 
this  AD,  before  further  flight,  do  the  actions 
specified  in  either  paragraph  (e)(1)  or  (e)(2) 
of  this  AD  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-57A0066,  Revision  3. 
dated  December  19,  2001;  including 
Appendices  A  and  B,  and  excluding 
Evaluation  Form.  Accomplishment  of  this 
paragraph  terminates  the  repetitive 
inspections  required  by  paragraph  (a)  of  this 
AD. 

(1)  Replace  the  affected  part  with  a  new 
part,  and  reassemble  the  joint  with  liberal 
coatings  of  corrosion  inhibiting  compound 
(GIG)  BMS  3-27  or  BMS  3-38.  in  accordance 
with  the  Accomplishment  Instructions  of  the 
service  bulletin.  Repeat  the  applicable 
inspection  every  24,000  flight  cycles  or  12 
years,  whichever  is  first. 

(2)  Rework  the  affected  part,  and 
reassemble  the  joint  with  liberal  coatings  of 
GIG  BMS  3-27  or  BMS  3-38,  in  accordance 
with  the  Accomplishment  Instructions  of  the 
service  bulletin.  Repeat  the  applicable 
inspection  as  specified  in  paragraph  (e)(2)(i), 
(e)(2)(ii),  or  (e)(2)(iii)  of  this  AD,  as 
applicable. 

(i)  If  five  or  fewer  spline  lengths  are 
reworked  per  Figure  8  of  the  service  bulletin, 
repeat  the  inspection  every  24,000  flight 
cycles  or  12  years,  whichever  is  first. 

(ii)  If  more  than  five  spline  lengths,  but 
fewer  than  or  equal  to  the  maximum  number 


of  spline  lengths  allowed  per  Figure  8  of  the 
service  bulletin  are  reworked,  repeat  the 
inspection  every  12,000  flight  cycles  or  6 
years,  whichever  is  first. 

(iii)  If  more  than  the  maximum  number  of 
spline  lengths  allowed  per  Figure  8  of  the 
service  bulletin  are  reworked,  before  further 
flight,  replace  the  splined  component  and 
repeat  the  inspection  every  24,000  flight 
cycles  or  12  years,  whichever  is  first. 

Additional  Inspections  for  Airplanes 
Inspected  per  Revision  2  of  the  Service 
Bulletin 

(f)  For  any  airplane  on  which  the 
inspection  required  by  paragraph  (a)  of  this 
AD  was  done  in  accordance  with  Boeing 
Alert  Service  Bulletin  767-57A0066, 
Revision  2,  dated  February  18,  1999;  and  on 
which  the  GIG  Titanine  JG5A  was  used,  or 
the  maintenance  records  are  inconclusive  of 
the  type  of  GIG  used:  Do  the  initial  inspection 
and  follow-on  actions  specified  in  paragraph 
(c)  of  this  AD  within  3  years  after  the  most 
recent  inspection  done  in  accordance  with 
Revision  2  of  the  service  bulletin,  or  within 
90  days  after  the  effective  date  of  this  AD, 
whichever  is  later. 

Airplanes  Assembled  With  BMS  3-27 

(g)  For  airplanes  having  line  numbers  704, 
719,  and  720.  722,  and  724  through  749 
inclusive;  and  for  the  left-hand  side  of  the 
airplane  on  line  number  716:  Within  12  years 
since  the  date  of  manufacture  of  the  airplane, 
or  within  24,000  flight  cycles  after  the 
effective  date  of  this  AD,  whichever  is  first; 
do  a  detailed  (spline)  inspection  of  the  collar 
fittings,  torque  tube,  and  splined  bushings  for 
discrepancies  (including  cracks,  fractures, 
corrosion,  corrosion  pits,  and  light  wear).  Do 
the  inspection  in  accordance  with  Part  3  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  767-57A0066, 
Revision  3,  dated  December  19,  2001; 
including  Appendices  A  and  B,  and 
excluding  Evaluation  Form,  then,  before   \ 
further  flight,  do  the  applicable  actions 
specified  in  either  paragraph  (d)  or  (e)  of  this 
AD. 

(h)  If  the  initial  inspection  required  by 
paragraph  (a)  of  this  AD  has  not  been  done 
as  of  the  effective  date  of  this  AD.  operators 
may  do  the  inspection  required  by  paragraph 
(g)  of  this  AD  in  lieu  of  the  inspection 
required  by  paragraph  (a)  of  this  AD.  at  the 
time  specified. 

Use  of  Titanine  JC5A  Prohibited 

(i)  As  of  the  effective  date  of  this  AD,  no 
person  shall  use  the  GIG  Titanine  JGSA  on 
the  collar  fittings,  torque  tube,  and  splined 
bushings  on  any  airplane. 

Alternative  Methods  of  Compliance 

(j)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-22-12,  Amendment  39-10859,  are  not 
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considered  to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(k)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  27,  2002. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Ser\'ice. 
[FR  Doc.  03-48  Filed  1-2-03;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71       - 

[Docket  No.  FAA-2002-13936;  Airspace 
Docket  No.  02-AEA-22] 

Establishment  of  Class  E  Airspace; 
Ridgely,  MD 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Ridgely 
Airpark  (RJD).  Ridgely,  MD.  The 
development  of  Standard  Instrument 
Approach  Procedures  (SIAP)  based  on 
the  Global  Positioning  System  (GPS)  to 
serve  flights  operating  into  Ridgely 
Airpark  under  Instrument  Flight  Rules 
(IFR)  makes  this  action  necessary. 
Controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  would 
be  depicted  on  aeronautical  charts  for 
pilot  reference. 

DATES:  Comments  must  be  received  on 
or  before  February  3,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW..  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-13936/ 
Airspace  Docket  No.  02-AEA-22  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 


Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800^647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frances  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520 
FAA  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4089,  telephone: 
(718J  553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-regulated  aspects  of  the 
proposal.  Communications  should 
identify  both  docket  numbers  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2002- 
13936/ Airspace  Docket  No.  02-AEA- 
22".  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Documents  web  page 
at  http://www.access.gpo.gov/nara. 
Additionally,  any  person  may  obtain  a 
copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA— 400,  800 
Independence  AVenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 


placed  on  a  mailing  list  for  future 
NPRMs  should  contact  the  FAA's  Office 
of  Rulemaking,  (202)  267-9677,  to 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedme. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part'  71)  to 
establish  Class  E  airspace  area  at 
Ridgely,  MD.  The  development  of  SIAPs 
to  serve  flights  operating  IFR  into 
Ridgely  Airpark  makes- this  action 
necessary.  Controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAPs. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  ffegulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71 —{AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120:  EO  10854,  24  FR  9565.  3  CFR,  1959- 
1963Comp.,p.  389. 
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§71.1    [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K  dated 
August  30,  2002  and  effective 
Sepftember  16,  2002,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  MD  E5    Ridgely.  MD  (NEW] 
Ridgely  Airpark 

(Lat.  35°58'12''N.,  long.  75°51'58'' W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  Ridgely  Airpark,  exclucj^g  that  portion 
that  coincides  with  the  Centerville,  MD  Class 
E  airspace  area. 


Issued  in  Jamaica,  New  York  on  December 
13,  2002. 
Richard  ].  Ducharme, 

Assistant  Manager,  Air  Traffic  Division. 

Eastern  Region. 

(FRiDoc.  03-68  Filed  1-2-03;  8:45  am] 

BILLING  CODE  4910-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL  7429.2] 

RIN  2060-AG99,  2060-AG52,  2060-AG69, 
2060-AG67,  2060-AG96,  2060-AH03 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Stationary 
Combustion  Turbines,  Surface  Coating 
of  Metal  Cans,  and  Primary  Magnesium 
Refining 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of 
proposed  rules  and  changes  to  public 
comment  periods. 

SUMMARY:  This  document  is  to  inform 
the  public  that  the  proposed  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  Stationary 
Combustion  Turbines,  Surface  Coating 
of  Metal  Cans,  and  Primary  Magnesium 
Refining  have  been  signed  by  the 
Administrator  and  are  scheduled  to  be 
published  as  proposed  rules  in  the 
Federal  Register  within  a  few  weeks. 
Copies  are  available  on  EPA's  Web  site. 
We  typically  allow  a  60-day  public 
comment  period  after  publication  of 
proposed  NESHAP  in  the  Federal 
Register;  however,  we  are  providing 
advance  notice  that  when  these 
proposed  rules  are  published  in  the 


Federal  Register,  the  comment  period 
will  be  30  days  after  publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Keith  W.  Bamett,  Minerals  and 
Inorganic  Chemicals  Group,  Emission 
Standards  Division  (C504-05),  U.S. 
EPA,  Research  Triangle  Park,  North 
Carolina  27711,  facsimile  number  (919) 
541-5600,  telephone  number  (919)  541- 
5605,  electronic  mail 
bamett.keith@epa.gov. 

SUPPLEMENTARY  INFORMATION:  An 
electronic  copy  of  today's  notice  is 
available  on  the  Worldwide  Web 
through  the  Technology  Transfer    ' 
Network  (TTN).  Following  the  Assistant 
Administrator's  signature,  a  copy  of  this 
notice  will  be  posted  on  the  TTN's 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  at  http:/ 
/www.epa.gov/ttn/oarpg.  In  addition, 
electronic  versions  of  all  these  proposed 
NESHAP  that  are  affected  by  this  notice 
are  also  currently  available  on  the  TTN 
at  http://www.epa.gov/ttn/oarpg/ 
new. html.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control.  If 
more  information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

In  accordance  with  section  ll'2(e)(l) 
of  the  Clean  Air  Act  (CAA),  EPA  issued 
a  schedule  for  promulgation  of  NESHAP 
that  specified  that  the  NESHAP  for 
Stationary  Combustion  Turbines, 
Surface  Coating  of  Metal  Cans,  and 
Primary  Magnesium  Refining  were  to  be 
promulgated  as  final  rules  by  November 
15,  2000.  We  are  now  considerably  past 
that  date.  In  addition,  the  requirements 
of  section  112(j)  of  the  CAA  specify  that 
-  all  sources  in  these  source  categories 
must  submit  permit  applications  for 
case-by-case  determinations  of  the 
maximum  achievable  emissions 
reductions  of  hazardous  air  pollutants 
in  the  absence  of  a  final  rule.  It  is 
imperative  that  these  proposed  rules  be 
finalized  as  soon  as  possible  to  avoid 
the  unnecessary  expenditure  of 
resources  by  affected  sources  and 
permitting  authorities. 

The  proposed  NESHAP  were  signed 
by  the  Administrator  on  November  26, 
2002,  and  were  available  on  the  TTN  on 
the  same  day.  Therefore,  the  proposed 
NESHAP  have  been  widely  available  to 
the  public  since  that  time.  We  do  not 
anticipate  that  any  of  the  proposed 
NESHAP  will  be  published  in  the 
Federal  Register  prior  to  December  26, 
2002.  If  we  allow  a  comment  period  of 
30  days  from  actual  publication  in  the 
Federal  Register,  the  proposed  NESHAP 
will  still  have  been  widely  available  to 
the  public  for  60  days  or  more. 


Dated:  December  20.  2002. 

Jeffrey  R.  Holmstead, 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  02-32718  Filed  12-31-02;  10.34    • 

am]  * 

BILLING  CODE  6S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 
[FRL-7434-2] 

Pennsylvania  Approval  of 
Underground  Storage  Tank  Program 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule;  notice  of 
tentative  determination  on 
Pennsylvania's  application  for  approval 
of  its  Underground  Storage  Tank 
Program,  pubjic  hearing  and  public 
comment  period. 

SUMMARY:  The  Commonwealth  of 
Pennsylvania  (Commonwealth  or  State) 
has  applied  for  approval  of  its 
underground  storage  tank  (UST) 
program  under  subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  the  State's 
application  and  has  made  the  tentative 
determination  that  the  State's  UST 
program  satisfies  all  of  the  requirements 
necessar\'  to  qualify  for  approval.  The 
State's  application  for  approval  is 
available  for  public  review  and 
comment.  A  public  hearing  will  be  held 
to  solicit  comments  on  the  application 
unless  insufficient  public  interest  is 
expressed. 

DATES:  Unless  insufficient  public 
interest  is  expressed  in  holding  a 
hearing,  a  public  hearing  will  be  held  on 
February  19,  2003.  However.  EPA 
reserves  the  right  to  cancel  the  public 
hearing  if  sufficient  public  interest  in  a 
hearing  is  not  communicated  to  EPA  in 
writing  by  Februar>'  13,  2003.  EPA  will 
determine  by  February  14,  2003, 
whether  there  is  sufficient  interest  to 
warrant  a  public  hearing.  The  State  will 
participate  in  any  public  hearing  held 
by  EPA  on  this  subject.  All  written 
comments  on  the  State's  application  for 
program  approval  must  be  received  by 
February  13,  2003. 
ADDRESSES:  Copies  of  the  State's 
application  for  program  approval  are 
available  between  8:30  a.m.  to  4  p.m.  at 
the  folloVving  locations  for  inspection 
and  copying: 

Location:  Pennsylvania-Department  of 
Environmental  Protection.  Division  of 
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Storage  Tanks,  Rachel  Carson  State 

Office  Building.  400  Market  Street. 

Harrisburg,  Pennsylvania. 
Contact:  James  C.  Adair,  Telephone: 

(717)  772-5551. 
Location:  Pennsylvania  Department  of 

Environmental  Protection,  Southwest 

Regional  Office,  Central  Services,  400 

Waterfront  Drive,  Pittsburgh, 

Pennsylveinia. 
Contact:  Edward  Duval,  Telephone: 

(412) 442-4000. 
Location:  United  State  Environmental 

Protection  Agency,  Region  III,  Library, 

1650  Arch  Street,  Philadelphia, 

Pennsylvania.  Telephone:  (215)  814- 

5254. 

Written  comments  should  be  sent  to 
Carletta  Parlin,  Program  Manager,  RCRA 
State  Progreuns  Branch,  Waste  & 
Chemicals  Management  Division 
{3WC21),  U.S.  EPA  Region  III.  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103-2029,  telephone:  (215)  814-3380. 
Comments  may  also  be  submitted 
electronically  through  the  Internet  to: 
parlin.carletta@epamail.epa.gov  or  by 
facsimile  at  (215)  814-3163. 

Unless  insufficient  public  interest  is 
expressed,  EPA  will  hold  a  public 
hearing  on  the  State's  application  for 
program  approval  on  February  19,  2003, 
at  7  p.m.  at  the  United  States 
Environmental  Protection  Agency,  1650 
Arch  Street,  2nd  Floor,  Joan  Goodis 
Room,  Philadelphia,  Pennsylvania. 

It  is  EPA's  policy  to  make  reasonable 
accommodation  to  persons  with 
disabilities  wishing  to  participate  in  the 
Agency's  programs  and  activities, 
pursuant  to  the  Rehabilitation  Act  of 
1973.  29  U.S.C.  791.  et  seq.  Any  request 
for  accommodation  should  be  made  to 
Carletta  Parlin.  preferably  a  minimimi  of 
two  weeks  in  advance  of  the  public 
hearing  date,  so  that  EPA  will  have 
sufficient  time  to  process  the  request. 

Anyone  who  wishes  to  learn  whether 
or  not  the  public  hearing  on  the 
Commonwealth's  application  has  been 
cancelled  should  telephone  the  EPA 
Program  Manager.  Carletta  Parlin.  at 
(215)  814-3380  on  February  14.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carletta  Parlin,  RCRA  State  Programs 
Branch  (3WC21),  U.S.  EPA  Region  III, 
1650  Arch  Street,  Philadelphia, 
Pennsylvania  19103-2029,  telephone: 
(215)  814-3380.  Also,  a  copy  of  a  fact 
sheet  on  today's  action  is  available  on 
the  EPA  Web  Site  at  www.epa.gov/ 
regSwcmd/publicnotices.htm. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
42  U.S.C.  6991c,  authorizes  EPA  to 


approve  state  underground  storage  tank 
programs  to  operate  in  lieu  of  the 
Federal  UST  program.  EPA  may  approve 
a  State  program  if  the  Agency  finds 
pursuant  to  RCRA  section  9004(b),  42 
U.S.C.  6991c(b),  that  the  state's  program 
is  "no  less  stringent"  than  the  Federal 
program  in  all  seven  elements  set  forth 
at  RCRA  section  9004(a)  (1)  through  (7), 
42  U.S.C.  6991c(a)  (1)  through  (7),  meets 
the  notification  requirements  of  RCRA 
section  9004(a)(8),  42  U.S.C.  6991c(a)(8). 
and  also  provides  for  adequate 
enforcement  of  compliance  with  UST 
standards  in  accordance  with  RCRA 
section  9004(a).  42  U.S.C.  6991c(a). 

B.  Pennsylvania 

The  Permsylvania  Department  of 
Environmental  Protection  (PADEP)  is 
the  implementing  agency  for  UST 
activities  in  the  State.  PADEP's 
Underground  Storage  Tank  Program  is 
dedicating  a  substantial  effort  to 
prevent,  control  and  remediate  UST- 
related  contamination.  PADEP's 
Underground  Storage  Tank  Program 
maintains  a  strong  field  presence  and 
works  closely  with  the  regulated 
community  to  ensure  compliance  with 
regulatory  requirements. 

C.  Where  Are  the  State  Rules  DifiTerent 
From  the  Federal  Rules? 

The  Commonwealth's  regulations 
contain  several  requirements  that  are 
broader  in  scope  than  the  Federal 
program  which  are  not  part  of  the 
program  being  authorized  by  today's 
action.  EPA  cannot  enforce  these 
broader  in  scope  requirements. 
Although  compliance  with  these 
provisions  is  required  under 
Commonwealth  law,  they  are  not  RCRA 
requirements.  Such  provisions  include, 
but  are  not  limited  to,  the  following: 

(1)  Unlike  the  Federal  program, 
Pennsylvania's  program  includes  a 
definition  of,  and  imposes  obligations 
on,  a  "responsible  party."  To  the  extent 
that  Pennsylvania's  definition  of  a 
"responsible  party"  includes  entities 
that  go  beyond  the  owner  and  operator 
of  an  UST,  it  is  in  this  respect,  broader 
in  scope  than  the  Federal  program. 

(2)  Unlike  the  Federal  program,  the 
Commonwealth's  statute  establishes  a 
certification  program  for  installers  of 
underground  storage  tanks.  In  this 
respect,  the  Commonwealth's  program 
is  broader  in  scope  than  the  Federal 
program. 

(3)  Pennsylvania's  regulations  require 
a  person  to  obtain  a  "Site  Specific 
Installation  Permit"  from  PADEP  prior 
to  installing  a  field-constructed  UST. 
Additionally,  these  systems  need  a 
"General  Operating  Permit."  Because 
the  Federal  program  does  not  require 


any  type  of  permit  for  tank  installations 
or  operations,  the  Commonwealth's 
program,  in  this  respect,  is  broader  in 
scope. 

(4)  Under  Pennsylvania's  regulations, 
underground  storage  tank  owners  or 
operators  must  have  their  underground 
storage  tank  facilities  inspected  by  a 
state-certified  inspector  at  the  frequency 
established  by  Pennsylvania's 
regulations.  The  Federal  regulations  do 
not  requfre  third-party  inspections,  nor 
do  they  provide  for  a  certified  inspector 
program;  therefore,  in  this  regard,  the 
Commonwealth's  program  is  broader  in 
scope  than  the  Federal  program. 

(5)  Unlike  the  Federal  program, 
section  1311  ("Presumption")  of 
Pennsylvania's  Storage  Tank  and  Spill 
Prevention  Act  establishes  a  rebuttable 
presumption  that  a  person  who  owns  or 
operates  a  storage  tank  shall  be  liable, 
without  proof  of  fault,  for  all  damages, 
contamination  or  pollution  within  2,500 
feet  of  the  perimeter  of  the  site  of  an 
UST  that  contained  a  regulated 
substance  of  the  type  which  caused  the 
damage,  contamination  or  pollution. 
This  provision  of  Pennsylvania's 
program  is  broader  in  scope  than  the 
Federal  program. 

The  Pennsylvania  Department  of 
Environmental  Protection  submitted  to 
EPA  a  final  application  for  approval  on 
November  25,  2002.  Prior  to  its 
submission,  the  State  provided  an 
opportmiity  for  public  notice  and 
comment  in  the  development  of  its 
underground  storage  tank  program,  as 
required  by  40  CFR  281.50(b).  EPA  has 
reviewed  the  State's  application,  and 
has  tentatively  determined  that  the 
State's  program  meets  all  of  the 
requirements  necessary  to  qualify  for 
final  approval.  However.  EPA  intends  to 
review  all  timely  public  comments  prior 
to  making  a  final  decision  on  whether 
to  grant  approval  to  the  State  to  operate 
its  program  in  lieu  of  the  Federal 
program. 

In  accordance  with  section  9004  of 
RCRA.  42  U.S.C.  6991c,  and  40  CFR 
281.50(e),  the  Agency  will  hold  a  public 
hearing  on  its  tentative  determination 
on  February  19,  2003,  at  7  p.m.  at  the 
United  States  Envirormiental  Protection 
Agency.  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania,  unless 
insufficient  public  interest  is  expressed. 
The  public  may  also  submit  written 
comments  on  EPA's  tentative 
determination  until  February  13,  2003. 
Copies  of  the  State's  application  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  docimient. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  at  the  public  hearing,  if  a 
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hearing  is  held,  and  during  the  public 
comment  period.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
decision  to  deny  approval  to  the  State. 
EPA  will  give  notice  of  its  final  decision 
in  the  Federal  Register;  the  notice  will 
include  a  summary  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  significant  comments. 

Statutory  and  Executive  Order  Reviews 

This  proposed  rule  will  only  approve 
State  underground  storage  tank 
requirements  pursuant  to  RCRA  section 
9004  and  imposes  no  requirements 
other  than  those  imposed  by  State  law 
[see  SUPPLEMENTARY  INFORMATION, 
section  A.  Background).  Therefore,  this 
proposed  rule  complies  with  applicable 
executive  orders  and  statutory 
provisions  as  follows: 

1.  Executive  Order  12866:  Regulatory 
Planning  Review — The  Office  of 
Management  and  Budget  has  exempted 
this  proposed  rule  from  its  review  under 
Executive  Order  12866.  2.  Paperwork    . 
Reduction  Act — This  proposed  rule  will 
hot  impose  an  information  collection 
burden  under  the  Paperwork  Reduction 
Act.  3.  Regulatory  Flexibility  Act—Ahei 
considering  the  economic  impacts  of 
today's  proposed  rule  on  small  entities 
under  the  Regulatory  Flexibility  Act,  I 
certify  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  4. 
Unfunded  Mandates  Reform  Act — 
Because  this  proposed  rule  approves 
pre-existing  requirements  under  state 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act.  5.  Executive  Order  13132: 
Federalism — Executive  Order  13132 
does  not  apply  to  this  proposed  rule 
because  it  will  not  have  federalism 
implications  (i.e.,  substantial  direct 
'  effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or*on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government).  ^ 
Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments — Executive  Order  13175 
does  not  apply  to  this  proposed  rule 
because  it  will  not  have  tribal 
implications  (i.e.,  substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes).  7. 
Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  &■ 


Safety  Risks — This  proposed  rule  is  not 
subject  to  Executive  Order  13045 
because  it  is  not  economically 
significant  and  it  is  not  based  on  health 
or  safety  risks.  8.  Executive  Order 
1321 1 :  Actions  that  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use-r- 
This  proposed  rule  is  not  subject  to 
Executive  Order  13211  because  it  Jis  not 
a  significant  ragulatory  action  as  defined 
in  Executive  Order  12866.  9.  National 
Technology  Transfer  Advancement 
Act — EPA  approves  State  programs  as 
long  as  they  meet  criteria  required  by 
RCRA,  so  it  would  be  inconsistent  with 
applicable  law  for  EPA,  in  its  review  of 
a  State  program,  to  require  the  use  of 
any  particular  voluntary  consensus 
standard  in  place  of  another  standard 
that  meets  the  requirements  of  RCRA. 
Thus,  section  12(d)  of  the  National 
Technology  Transfer  and  Advance  Act 
does  not  apply  to  this  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection. 
Administrative  practice  and  procedures. 
Hazardous  substances. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Authority:  This  document  is  issued  under 
the  authority  of  section  9004  of  the  Resource 
Conservation  and  Recovery  Act  as  amended 
42  U.S.C.  6991c. 

Dated:  December  20,  2002. 
Donald  S.  Welsh, 
Regional  Administrator.  Region  III. 
|FR  Doc.  0.3-34  Filed  1-2-03:  8:45  am) 
BILUNG  CODE  65G&-S0-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN1018-AI51 

Endangered  and  Threatened  Wildlife 
and  Plants;  Withdrawal  of  the 
Proposed  Rule  To  List  the  Flat-tailed 
Horned  Lizard  as  Threatened 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  We,  the"Fish  and  Wildlife 
Service  (Service),  have  determined  that 
the  action  of  listing  the  flat-tailed 
horned  lizard  (Phrynosoma  mcallii)  as 
threatened,  pursuant  to  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended, 
is  not  warranted,  and  we  consequently 
withdraw  our  proposed  rule.  We  have 
made  this  determination  because  threats 
to  the  species  as  identified  in  the 
proposed  rule  are  not  as  significant  as 


earlier  believed,  and  current  available 
data  do  not  indicate  that  the  threats  to 
the  species  and  its  habitat,  as  anah'zed 
under  the  five  listing  factors  described' 
in  section  4(a)(1)  of  the  Act,  are  likely 
to  endanger  the  species  in  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range. 
ADDRESSES:  Supporting  documentation 
for  this  rulemaking  is  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
U.S.  Fish  and  Wildlife  Service.  Carlsbad 
Fish  and  Wildlife  Office,  6010  Hidden 
Valley  Road,  Carlsbad,  CA  92009. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Bartel.  Field  Supervisor,  at  the  above 
address  (telephone,  760-^31-9440,  or 
fax,  760-431-9618). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  flat-tailed  horned  lizard 
(Phrynosoma  mcallii)  is  a  small 
phrynosomatid  lizard  that  reaches  a 
maximum  adult  body  length  of  8.4 
centimeters  (cm)  (3.3  inches  [in])  (Muth 
and  Fisher  1992).  The  flat-tailed  horned 
lizard  has  a  dorso-ventrally  flattened 
body;  long,  broad  flattened  tail;  and 
dagger-like  head  spines  common  to     « 
horned  lizards.  The  species  is  cryptic  in 
color,  ranging  from  pale  gray  to  light 
rust  brown  dorsally,  and  white  or  cream 
ventrally.  It  can  be  distinguished  from 
the  only  other  horned  lizard  known  to 
occur  within  its  range,  the  desert  homed 
lizard  (Phrynosoma  platyrhinos),  by  its 
dark  vertebral  stripe,  two  rows  of 
fringed  scales  on  edch  side  of  the  body, 
lack  of  external  ear  openings,  and 
unmarked  white  ventral  surface  in  most 
individuals  (Foreman  1997).  Apparent 
hybrids  between  the  two  species, 
exhibiting  a  mix  of  morphological 
characteristics,  have  been  observed  in 
the  vicinity  of  Ocotillo,  California 
(Stebbins  i985),  and  southeast  of  Yuma. 
Arizona  (K.  Young,  Utah  State 
University,  pers.  comm.  2002). 

The  flat-tailed  horned  lizard  is 
endemic  (restricted)  to  the  Sonoran 
Desert  in  southern  California, 
southwestern  Arizona,  and  adjoining 
portions  of  Sonora  and  Baja  California, 
Mexico  (Turner  and  Medica  1982). 
Within  California,  the  flat-tailed  horned 
lizard  ranges  fi-om  the  Coachella  Valley, 
the  northernmost  extent  of  its  range, 
south  along  both  sides  of  the  Salton  Sea 
and  Imperial  Valley.  On  the  west  side  of 
the  Salton  Sea  and  Imperial  Valley,  the 
species  ranges  into  the  Borrego  Valley, 
Ocotillo  Wells  area.  West  Mesa,  and  the 
Yuba  Desert  (Yuha  Basin).  On  the  east 
side  of  Imperial  Valley,  the  species 
occurs  in  the  vicinity  of  the  Dos  Palmas 
Bureau  of  Land  Management  (BLM) 
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Area  of  Critical  Environmental  Concern 
(ACEC),  but  predominantly  occurs  in 
East  Mesa  and  in  areas  adjoining  the 
Algodones  Dunes  (i.e.,  Imperial  Sand 
Dunes,  Glamis  Sand  Dunes).  In  Arizona, 
the  flat-tailed  homed  lizard  is  found  in 
the  Yuma  Desert  south  of  the  Gila  River 
and  west  of  the  Gila  and  Butler 
Moimtains  (Rorabaugh  et  al.  1987).  The 
flat-tailed  horned  lizard  is  patchily 
distributed  throughout  its  range,  and 
has  been  recorded  at  elevations  as  high 
as  520  meters  (m)  (1,706  feet  [ft))  above 
sea  level,  but  is  more  commonly  found 
below  250  m  (820  ft)  in  areas  with  flat- 
to-modest  slopes  (Turner  et  al.  1980). 

The  range  of  the  flat-tailed  homed 
lizard  extends  into  Mexico  from  the 
international  border  in  the  Yuba  Desert 
in  California,  south  to  Laguna  Salada  in 
Baja  California,  and  from  the 
international  border  in  the  Yuma  Desert 
in  Arizona,  south  and  east  through  the 
Pinacate  Region  to  the  sandy  plains 
around  Puerto  Penasco  and  Bahia  de 
San  Jorge,  Sonora  (Johnson  and  Spicer 
1985,  Gonzales-Romero  and  Alvarez- 
Cardenas  1989). 

The  distribution  of  the  flat-tailed 
horned  lizard  is  not  contiguous  across 
its  range,  because  of  fragmentation  by 
large-scale  agricultural  and  urban 
development,  primarily  in  the  Imperial 
Valley  and  the  Coachella  Valley,  in 
addition,  the  Salton  Sea,  Colorado 
River,  East  Highline  Canal,  New 
Coachella  Canal,  and  All  American 
Canal  are  barriers  to  movement  of  flat- 
tailed  homed  lizards. 

Due  to  this  habitat  fragmentation  and 
existing  geographic  barriers,  the 
distribution  of  flat-tailed  homed  lizards 
appears  to  be  currently  divided  on  a 
broad  scale  into  at  least  four 
geographically  discrete  populations: 
three  in  California  and  one  in  Arizona. 
The  three  populations  in  California  are 
located  in  the  Coachella  Valley,  the  west 
side  of  the  Salton  Sea/Imperial  Valley, 
and  the  east  side  of  the  Imperial  Valley. 

The  Coachella  Valley  population  of 
flat-tailed  homed  lizards  was  likely 
much  more  extensive  and  connected  to 
other  populations  in  California  in  the 
past.  Now  it  is  isolated  by  extensive 
agricultural  development  in  the 
southern  half  of  the  Coachella  Valley 
and  by  the  Salton  Sea.  The  other  two 
populations  of  flat-tailed  homed  lizards, 
on  the  west  side  of  the  Salton  Sea/ 
Imperial  Valley  and  the  east  side  of  the 
Imperial  Valley,  are  isolated  from  the 
Coachella  Valley  population  and  each 
other  by  agricultural  and  Urban 
development  of  the  Imperial  Valley  and 
by  the  Salton  Sea.  The  Arizona 
population  is  isolated  from  populations 
in  California  by  agricultural  and  urban 


development  aroimd  Yuma,  and 
ultimately  by  the  Colorado  River. 

Hodges  (1997)  estimated  that  the  flat- 
tailed  homed  lizard  historically  (prior  to 
agricultural  dr  urban  development  of 
either  the  Coachella  or  Imperial  Valleys) 
occupied  up  to  979,037  hectares  (ha) 
(2,419,200  acres  [ac])  in  Arizona  and 
California.  Approximately  51  percent 
(503,173  ha  [1,243,340  acj)  of  this 
historical  habitat  remains  in  the  United 
States,  with  about  56,770  ha  (140,300 
ac)  in  Arizona  and  446,390  ha 
(1,103,040  ac)  in  California  (Hodges 
1997).  The  Salton  Sea  area  could 
arguably  be  considered  ephemeral 
historical  habitat,  present  at  some  points 
and  absent  at  others,  as  the  area  changed 
through  time.  Hodges  (1977)  included 
the  Salton  Sea  as  historical  habitat.  If 
the  area  the  Salton  Sea  currently 
occupies  is  not  considered  historical 
habitat,  then  approximately  57  percent 
(557,072  ha  [1,376,525  acj)  of  historical 
habitat  remains  in  the  United  States. 

Johnson  and  Spicer  (1985)  estimated 
that  in  1981  approximately  59  percent 
of  the  species  range  occurred  in  Mexico, 
with  the  majority  of  the  range  in  Mexico 
occurring  in  the  state  of  Sonora. 
However,  the  distribution  of  the  species 
in  Mexico  is  poorly  understood  because 
few  surveys  have  been  conducted  to 
determine  where  the  species  occurs  in 
Mexico  (CEDO  2001).  In  Sonora,  about 
14  percent  of  the  habitat  was  estimated 
to  be  threatened  by  urban,  agricultural 
or  recreational  use,  and  habitat 
degradation  in  1981  (Johnson  and 
Spicer  1985).  In  Baja  California  Norte, 
considerable  habitat  loss  has  occiured 
in  the  Mexicali  Valley,  where  urban  and 
agricultural  development  extends  from 
Mexicali  to  the  Colorado  River  (Johnson 
and  Spicer  1985,  Foreman  1997). 

The  majority  (about  60  percent)  of  the 
species'  range  in  Mexico  lies  within  two 
federally  protected  areas:  (1)  The  Upper 
Gulf  of  California  and  Colorado  Delta 
Biosphere  Reserve,  and  (2)  the  Pinacate 
and  Gran  Desierto  de  Altar  Biosphere 
Reserve  (CEDO  '2001).  The  National  Park 
of  Pinacate  is  an  area  administered  by 
the  Mexican  government  with  use 
restrictions  similar  to  those  in  a  national 
park  in  the  United  States.  The  Pinacate 
area  is  primarily  a  volcanic  zone  within 
which  flat-tailed  homed  lizard  habitat  is 
probably  limited  to  the  sandy 
perimeters  of  Volcan  Pinacate.  The 
Upper  Gulf  of  California  Biosphere 
Reserve  includes  flat-tailed  homed 
lizard  habitat  in  the  vicinity  of  the 
Colorado  River  Delta  in  Sonora,  Mexico. 

The  flat-tailed  homed  lizard  is  most 
commonly  found  in  sandy  fl^s  and 
valleys  in  a  creosote  (Larrea 
tridentata] — white  bursage  (Ambrosia 
dumosa)  plant  association  (Tiuner  et  al. 


1980;  Muth  and  Fisher  1992;  Foreman 
1997).  Turner  et  al.  (1980)  stated  the 
best  habitats  are  generally  low-relief 
areas  with  surface  soils  of  fine  packed 
sand  or  pavement,  overlain  with  loose, 
fine  sand.  Flat-tailed  horned  lizards  are 
also  known  to  occiu'  at  the  edges  of 
vegetated  sand  dunes,  on  barren  clay 
soils,  and  sparse  saltbush  communities, 
but  Turner  et  al.  (1980)  suspected  that 
these  recorded  occurrences  were 
actually  individuals  that  had  dispersed 
from  more  suitable  habitats.  Within  a 
creosote  plant  community  in  West 
Mesa,  California,  Muth  and  Fisher 
(1992)  found  that  flat-tailed  homed 
lizards  preferred  sandy  substrates  with 
white  bursage  and  Emory  dalea 
(Psorothamnus  emoryi),  and  avoided 
creosote  and  Tequilia  plicata.  In 
Arizona,  Rorabaugh  et  al.  (1987)  found 
fl'at-tailed  homed  lizard  abundance 
correlated  with  big  galleta  grass  [Hilaria 
rigida)  and  sandy  substrates,  but 
suggested  that  the  presence  of  sandy 
substrates  were  more  important  than 
that  of  big  galleta  grass. 

Several  researchers  have  investigated 
the  relationship  between  density  of 
perennial  plants  and  flat-tailed  horned 
lizard  abundance.  The  relationships 
observed  varied  among  studies  (Altman 
et  al.  1980,  Tumer  and  Medica  1982, 
Beauchamp  et  al.  1998).  Altman  et  al. 
(1980)  and  Turner  and  Medica  (1982) 
found  the  relative  abundance  of  homed 
lizards  was  significantly  and  positively 
correlated  with  perennial  plant  density 
in  creosote-white  bursage  plant 
communities.  However,  Beauchamp  et 
al.  (1998)  found  flat-tailed  homed 
lizards  to  be  present  in  higher  relative 
densities  in  sparsely  vegetated  areas 
with  large  patches  of  concretions, 
gravel,  and  silt,  than  they  were  in  sandy 
or  densely  vegetated  areas.  Altman  et  al. 
(1980)  also  reported  finding  flat-tailed 
homed  lizards  in  desert  pavement  areas. 
Foley  (2002)  found  little  correlation  in 
substrate  texture  and  distribution  of  flat- 
tailed  homed  lizards  when  using  three 
experimental  treatments  consisting  of 
sandy,  rocky  and  mixed  substrates. 
However,  Grant  and  Wright  (2002) 
foiuid  flat-tailed  homed  lizard 
abundance  was  positively  correlated 
with  percentage  of  sand  cover. 

Information  concerning  population 
dynamics  of  flat-tailed  homed  lizard 
populations  is  limited  and  inconclusive. 
Since  1979,  population  trends  were 
monitored  using  a  combination  of  scat 
counts  and  lizards  observed  along 
fransects  (Wright  2002).  Different 
methods  of  transect  selection,  numbers 
and  experience  of  observers,  numbers  of 
repetitions,  and  lengths  and  shapes  of 
transects  have  been  used  from  year  to 
year  (Wright  2002). 
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The  relationship  between  scat  counts 
and  lizard  abundance  is  imclear,  or 
weak  at  best  (Wright  2002).  Wright 
(2002)  states  that  while  differences  in 
scat  abundance  could  indicate 
differences  in  lizard  abundance,  the 
observed  decline  in  the  rate  at  which 
scat  is  found  could  also  be  a  result  of 
an  increase  in  Off-Highway  Vehicle 
(OHV)  activity  lesulting  in  crushed  or 
binied  scat,  lower  deposition  rates, 
greater  wind  eradication,  different 
observers,  or  additional  factors. 
Fxuthermore,  the  use  of  scat  counts  does 
not  accoimt  for  variations  in  lizard 
activity,  misidentification  of  scat  from 
other  species,  scat  production  due  to 
fluctuating  food  resources,  weather 
conditions  that  eiffect  scat  production  or 
longevity  in  the  field,  observer 
differences,  and  small  sample  sizes 
(Muth  and  Fisher  1992,  Rorabaugh 
1994).  Consequently,  scat  abundance 
may  not  be  positively  correlated  with 
lizard  abundance  under  varying 
conditions  (Rorabaugh  1994, 
Beauchamp  et  al.  1998).  In  addition,  the 
use  of  a  relative  index,  such  as  scat 
counts,  to  indicate  population  trends  is 
not  reliable  due  to  imcorrected  bias  that 
exists  (discussed  further  below). 
Relative  index  techniques  assume  that 
any  changes  or  differences  in  survey 
results  are  proportional  to  true  changes 
or  differences  in  the  populations  of 
interest  (Thompson  et  al.  1998).  Thus, 
due  to  the  significant  limitations  of  scat 
coimt  data,  we  consider  the  use  of  scat 
count  information  useful  primarily  in 
determining  the  distribution  and 
presence  of  flat-tailed  homed  lizards. 
Two  measures  of  abundance  trends 
(i.e.,  lizards  detected  per  10  hours,  and 
lizards  per  transect)  used  between  1979 
and  2001  for  the  East  Mesa,  West  Mesa, 
and  Yuha  Basin,  did  not  include  scat 
data  (Wright  2002).  No  statistically 
significant  trends  were  found  in  the  rate 
at  which  lizards  were  detected  or  the 
number  of  lizards  per  transect  on  any  of 
the  areas  from  1979  to  2001  (Wright 
2002).  The  measure  of  lizards  per 
transect  has  inherent  error  due  to 
differences  in  transect  lengths  surveyed 
among  years.  More  importantly,  the 
methodologies  used  between  1979  and 
2001  have  varied  and  the  data  have  not 
incorporated  detection  probabilities  (see 
Thompson  et  al.  1998).  Because  flat- 
tailed  horned  lizards  are  very  difficult  to 
find  in  the  field  due  to  their  cryptic 
coloration  and  behavioral 
characteristics,  incorporating  the 
probability  of  detecting  them  into 
svuvey  results  is  very  important. 

Detectability  is  a  common  source  of 
bias  that  is  ignored  for  relative  index 
techniques,  such  as  the  techniques  used 
to  collect  the  data  between  1979  and 


2001.  Numerous  factors  may  affect  the 
detectability  of  animals  within  selected 
sampling  plots.  These  include  physical 
structure  and  cover,  weather,  individual 
behavior,  and  sim^ey  methodology. 
However,  it  is  possible  that  differences 
in  relative  abundance  found  using 
imcorrected  data  may  result  from  only 
a  difference  in  detectability  of  animals 
between  areas  or  within  the  same  area 
across  time  (Thompson  et  al.  1998). 
Uncorrected  bias  could  seriously  affect 
the  validity  and  usefulness  of  data  in 
indicating  abundance  trends  (Thompson 
et  al.  1998). 

The  BLM  recently  estimated  the 
population  size  on  the  Yuha  Basin 
Management  Area  (MA)  (one  of  five 
management  areas  identified  in  a 
management  strategy  for  the  species)  by 
using  capture-mark-recaptiu-e  (CMR) 
techniques  incorporating  detection 
probabilities  (see  Thompson  et  al.  1998, 
Williams  et  al.  2002).  In  the  summer 
(Jime  to  August)  of  2002,  the  population 
of  flat-tailed  homed  lizards  for  the  Yuha 
Basin  MA  (24,122  ha  (59,605  ac))  was 
estimated  at  18,494  adults  (95  percent 
CI  =  14,596  to  22.391)  (Grant  and  Wright 
2002)  and  8,685  juveniles  (95  percent  CI 
=  6,860  to  10,510)  (derived  from  Grant 
and  Wright  2002).  "Aduhs"  included  all 
lizards  greater  than  60  millimeters  (mm) 
(Young  and  Young  2000),  while 
"juveniles"  included  all  lizards  60  mm 
or  less  in  snout-to-vent  length. 
Population  estimates  for  the  other  four 
MAs  using  a  CMR  methodology  will  be 
conducted  soon,  for  the  first  time  (Gavin 
Wright,  BLM  biologist,  pers.  comm. 
2002). 

Greater  than  95  percent  of  the  diet  of 
flat-tailed  homed  lizards  consists  of  ants 
of  the  genera  Messor,  Pogonomyrmex, 
Conomyrma,  and  Myrmecocystus 
(Turner  and  Medica  1982,  Pianka  and 
Parker  1975).  Flat-tailed  horned  lizards 
are  oviparous  (egg-laying),  early 
maturing,  and  may  produce  multiple 
clutches  within  a  breeding  season 
(Howard  1974).  Flat-tailed  homed 
lizards  produce  relatively  smajl  egg 
clutches  (N  =  31;  mean  clutch  size  =  4.7; 
range  =  3  to  7;  Howard  1974),  compared 
to  most  other  homed  lizards  (Pianka 
and  Parker  1975).  The  first  cohort 
hatches  in  July  to  August  (Muth  and 
Fisher  1992;  Young  and  Young  2000), 
and  in  some  years  a  second  cohort  may 
be  produced  (Howard  1974,  Young  and 
Young  2000).  Hatchlings  from  the  first 
cohort  may  reach  sexual  maturity  after 
their  first  winter  season,  whereas 
hatchlings  bom  later  may  require  an 
additional  growing  season  to  mature 
(Howard  1974,  Young  and  Young  2000). 
Flat-tailed  horned  lizards  can  live  up  to 
at  least  6  years  in  the  wild  (FTHL-ICC 


2002),  and  up  to  9  years  in  captivity 
(Baur  1986). 

Flat-tailed  homed  lizards  can  have 
relatively  large  home  ranges  (Foreman 
1997).  Muth  and  Fisher  (1992)  found  the 
mean  home  range  for  lizards  (N  =  22) 
was  2.7  ha  (6.7  ac)  from  a  minimum  of 
19  locations  in  West  Mesa.  In  the  Yuma 
Desert  of  Arizona,  Young  and  Young 
(2000)  found  mean  home  ranges  for 
males  differed  between  drought  and  wet 
years,  while  those  of  females  did  not. 
The  mean  home  range  for  males  was  2.5 
ha  (6.2  ac)  during  a  dry  year  versus  10.3 
ha  (25.5  ac)  during  a  wet  year.  Female 
mean  home  ranges  were  smaller  at  1.3 
ha  (3.2  ac)  and  1.9  ha  (4.7  ac)  in  dry  and 
wet  years,  respectively  (Young  and 
Young  2000).  Young  and  Young  (2000) 
noted  a  wide  variation  in  movement 
patterns,  with  a  few  home  ranges 
estimated  at  greater  than  34.4  ha  (85  ac). 

Flat-tailed  nomed  lizards  generally  lie 
close  to  the  ground  and  remain 
motionless  when  approached  (Wone       ' 
1995);  however,  but  on  occasion  they 
may  bury  themselves  in  loose  sand  if  it 
is  available  (Norris  1949).  More  rarely 
they  may  flee.  Their  propensity  to 
remain  motionless  and  bmy  themselves 
in  the  sand,  along  with  their  cryptic 
coloration  and  flattened  body,  make 
them  very  difficult  to  find  in  the  field 
(Foreman  1997).  During  the  summer,  a 
flat-tailed  homed  lizard  may  escape 
extreme  surface  temperatures  either  by 
burying  the  main  part  of  its  body  below 
the  surface  layer  (Norris  1949)  or  by 
retreating  to  a  burrow  (Rorabaugh  1994. 
Young  and  Young  2000). 

Adult  flat-tailed  homed  lizards  are 
reported  to  be  obligatory  hibernators 
(Mayhew  1965),  although  individuals 
have  been  noted  on  the  surface  during 
January  and  February  (Eric  Hollenbeck. 
Ocotillo  Wells  SVRA  biologist,  pers. 
comm.  2002).  Hibemation  may  begin  as 
early  as  October  and  end  as  late  as 
March  (Muth  and  Fisher  1992). 
Hibernation  burrows  appear  to  be  self-, 
constructed  (constructed  by  the  lizards 
themselves  versus  using  burrows 
constructed  by  other  animals)  and  are 
within  10  cm  (3.9  in)  of  the  surface 
(Muth  and  Fisher  1992).  Mayhew  (1965) 
found  that  the  majority  of  lizards 
.hibernated  within  5  cm  (2.0  in)  of  the 
surface.  The  greatest  depth  recorded 
was  20  cm  (7.9  in)  below  the  surface. 
While  most  adults  apparently  hibernate 
during  winter  months,  some  juveniles 
may  remain  active  (Muth  and  Fisher 
1992). 

In  June  of  1997,  seven  Federal  and 
State  agencies  signed  a  Flat -Tailed 
Homed  Lizard  Conservation  Agreement 
(CA)  to  implement  a  Flat-tailed  Homed 
Lizard  Rangewide  Management  Strategy 
(Management  Strategy).  The  purpose  of 
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the  Management  Strategy  is  to  provide 
a  framework  for  conserving  sufficient 
habitat  to  maintain  several  viable 
populations  of  the  flat-tailed  homed 
lizard  throughout  the  range  of  the 
species  in  the  United  States.  The 
Management  Strategy  was  developed  by 
an  interagency  working  group  over  a 
two-year  period.  As  part  of  the  CA, 
agencies  delineated  specific  areas  under 
their  jurisdiction  as  Management  Areas 
(MAs).  Approximately  181,100  ha 
(447,600  ac)  of  the  remaining  flat-tailed 
horned  lizard  habitat  managed  by 
signatories  of  the  CA  exists  within  five 
MAs,  which  occur  in  the  Borrego 
Badlands,  West  Mesa,  Yuha  Desert,  East 
Mesa,  and  the  Yuma  Desert.  These 
managed  areas  are  believed  to  represent 
approximately  35  percent  of  flat-tailed 
homed  lizard  habitat  remaining  in  the 
United  States. 

The  five  MAs  were  designed  to 
identify  large  areas  of  public  land  where 
flat-tailed  homed  lizards  have  been 
found,  as  well  as  to  include  most  flat- 
tailed  horned  lizard  habitat  identified  as 
key  areas  in  previous  studies  (Turner  et 
al.  1980.  Turner  and  Medica  1982, 
Rorabaugh  et  al.  1987,  Foreman  1997). 
MAs  were  proposed  based  on  accepted 
principles  of  good  preserve  design, 
utilizing  the  best  information  available 
at  the  time  (FTHL-ICC  2002). 
Furthermore,  the  MAs  were  delineated 
to  include  areas  as  large  as  possible, 
while  avoiding  extensive,  existing  and 
predicted  management  conflicts  (e.g., 
OHV  open  areas).  The  MAs  are  meant  to 
be  the  core  areas  for  maintaining  self- 
sustaining  populations  of  flat-tailed 
homed  lizards  in  the  U.S.  (FTHL-ICC 
2002). 

The  flat-tailed  horned  lizard 
commonly  occurs  in  additional  areas 
outside  of  the  MAs.  These  areas  include 
the  Ocotillo  Wells  State  Vehicle 
Recreation  Area  (Ocotillo  Wells  SVRA), 
Coachella  Valley,  the  areas  adjoining  the 
Algodones  Dunes,  and  east  of  the 
Algodones  Dunes  between  Ogilby  and 
the  Mexican  border  (Norris  1949,  Turner 
et  al.  1980,  Turner  and  Medica  1982). 
The  Ocotillo  Wells  SVRA  is  currently  a 
Research  Area  under  the  Management 
Strategy,  and  studies  on  the  flat-tailed 
horned  lizard  have  been  encouraged  and 
funded  by  the  California  Department  of 
Parks  and  Recreation  (CDPR)  Division  of 
Off-Highway  Motor  Vehicle  Recreation 
(Foreman  1997). 

The  majority  of  the  potential  flat- 
tailed  homed  lizard  habitat  is  within 
and  adjacent  to  the  Algodones  Dimes  is 
within  the  Imperial  Sand  Dunes 
Recreation  Area.  Over  47,754  ha 
(118,000  ac)  of  the  Imperial  Sand  Dunes 
Recreation  Area  is  used  as  an  OHV  open 
area.  The  majority  of  the  Algodones 


Dunes  north  of  Highway  78  is  a 
designated  wilderness  area. 

The  Coachella  Valley  has  been 
developed  to  a  much  larger  extent  than 
any  other  geographic  area  within  the 
flat-tailed  homed  lizard's  ciurent  range, 
and  does  not  have  nearly  as  much 
Federal  land  as  the  other  areas  in  which 
the  MAs  were  established.  There  are 
only  about  16,610  ha  (41,040  ac)  of  flat- 
tailed  homed  lizard  habitat  remaining, 
representing  19  percent  of  the 
approximately  86,820  ha  (214.540  ac)  of 
historical  habitat  in  the  Coachella 
Valley  (Katie  Barrows,  pers.  comm. 
2002),  about  3  percent  of  the  current 
habitat  rangewide  in  the  U.S.,  and 
roughly  1  percent  of  the  species  range 
overall,  including  Mexico  (we  derive 
these  figures  using  Hodges'  1997  figure 
for  current  habitat  within  the  U.S.,  and 
Johnson  and  Spicer's  [1985]  estimate  of 
overall  range).  Of  the  remaining  habitat 
in  the  Coachella  Valley,  only  about 
2,150  ha  (5,314  ac)  of  suitable  flat-tailed 
horned  lizard  habitat  is  estimated  to  be 
protected  as  part  of  the  Coachella  Valley 
Fringe-Toed  Lizard  Preserve  System 
(Coachella  Valley  Mountains 
Conservancy  2001). 

Approximately  75  percent  of  the  flat- 
tailed  horned  lizard  habitat  in  the 
Coachella  Valley  is  either  private  or 
Tribal  land  and  subject  to  development 
in  the  near  future.  An  area  with  the 
largest  amount  of  remaining  habitat 
outside  the  fringe-toed  lizard  preserve 
system  is  the  Big  Dune  area  between 
Palm  Springs  and  Indian  Wells,  south  of 
I-IO.  However,  this  area  is  fragmented 
with  major  roads  and  new  development 
(e.g..  residential  housing,  shopping 
centers.  Agua  Caliente  Casino,  and 
California  State  University  of  San 
Bernardino  Extension)  and  is 
increasingly  subject  to  new 
development  because  of  its  central 
location  within  the  Coachella  Valley. 

Signatories  of  the  CA.  which  include 
the  Service,  Bureau  of  Reclamation 
(BOR).  BLM,  U.S.  Marine  Corps.  U.S. 
Navy.  Arizona  Game  and  Fish 
Department  (AGFD).  California 
Department  of  Fish  and  Game  (CDFG), 
and  CDPR,  committed  to 
implementation  of  conservation 
measures  for  the  species  over  the  life  of 
the  CA.  These  measures  included:  (1) 
Continued  monitoring  of  lizard 
populations  and  new  surface 
disturbance  within  MAs;  (2)  limitation 
of  new  surface-disturbing  projects 
within  MAs  to  1  percent  of  the  area  of 
MAs  between  1997-2002;  (3)  collection 
of  compensation  fees  from  project 
proponents  who  conduct  activities 
within  and  outside  of  MAs;  (4) 
reduction  in  off-highway  vehicle  (OHV 
=  all  vehicles  used  off-road,  including 


automobiles,  dune  buggies,  motorcycles, 
all-terrain-cycles,  four-wheelers,  etc.) 
routes  within  MAs;  (5)  prohibition  of 
off-highway  competitive  events  within 
MAs;  (6)  support  of  continued  flat-tailed 
homed  lizard  monitoring  and  research; 
(7)  mitigation  for  surface-disturbing 
activities  in  lizard  habitat;  and  (8) 
attempting  to  acquire  all  private 
inholdings  within  MAs.  An  Interagency 
Coordination  Committee  (ICC)  and  a 
Management  Oversight  Group, 
composed  of  biologists  and  managers 
from  CA  signatory  agencies, 
respectively,  were  established  to 
formulate  and  oversee  implementation 
of  the  Management  Strategy.  The 
signatories  agreed  to  review  the  CA  and 
its  effectiveness  annually  to  determine 
whether  it  should  be  revised.  Within  a  , 
year  of  completing  the  tasks  identified 
in  the  implementation  schedule,  the 
involved  parties  shall  review  the  CA 
and  either  modify,  renew,  or  terminate 
it.  The  CA  may  at  any  time  be  amended, 
extended,  modified,  supplemented,  or 
terminated  by  mutual  concurrence. 
Participation  in  the  CA/Management 
Strategy  is  voluntary,  and  agencies  may 
withdraw  from  participation  with  60 
days'  notice.  The  Management  Strategy 
is  currently  being  revised. 

A  flat-tailed  homed  lizard  Population 
Viability  Analysis  (PVA)  was  conducted 
by  a  conservation  team  convened  both 
to  share  research  results  involving  this 
species  and  to  evaluate  the  Management 
Strategy.  The  preliminary  PVA  provided 
no  estimate  of  the  minimum  viable 
population  size  and  did  not  determine 
whether  populations  contained  within 
the  MAs  were  viable,  due  to  a  lack  of 
population  demographic  and  stochastic 
(i.e.,  random  events  relevant  to  a 
population)  information.  However,  the 
analysis  illustrated  the  sensitivity  of 
flat-tailed  horned  lizard  population 
viability  ta  certain  factors,  particularly 
changes  in  mortality  and  fecundity. 
Recommendations  in  the  PVA  report 
included  controlling  activities  that 
result  in  mortality  of  flat-tailed  homed 
lizards  and  degradation  of  their  habitat. 
Large  management  areas  were  found  to 
be  desirable  as  a  conservative  approach 
to  ensuring  the  long-term  ^population 
persistence. 

Based  on  information  obtained  since 
the  withdrawal  of  the  proposed  listing 
mle  in  1997  and  information 
documented  in  the  proposed  rule,  we 
have  identified  potential  threats  to  the 
flat-tailed  homed  lizard,  including  the 
following:  urban  development, 
agricultural  development,  OHV  activity, 
energy  developments,  military 
activities,  introduction  of  non-native 
plants,  pesticide  use,  and  habitat 
degradation  due  to  Border  Patrol  and 
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illegal  drive-through  traffic  along  the 
United  States-Mexico  border.  These 
threats  and  their  effects  on  flat -tailed 
homed  lizards  and  their  habitat  are 
discussed  in  further  detail  in  the  section 
"Summary  of  Factors  Affecting  the 
Species." 

Previous  Federal  Action 

In  1982,  we  first  identified  the  flat- 
tailed  horned  lizard  as  a  category  2 
candidate  species  for  listing  imder  the 
Act  (47  FR  58454).  Service  regulations 
defined  category  2  candidate  species  as 
"taxa  for  which  information  in  the 
possession  of  the  Service  indicated  that 
proposing  to  list  as  endangered  or 
threatened  was  possibly  appropriate, 
but  for  which  sufficient  data  on 
biological  vulnerability  and  threats  were 
not  currently  available  to  support 
proposed  rules."  In  1989,  we  elevated 
the  species  to  category  1  status  (54  FR 
554).  Category  1  included  species  "for 
which  the  Service  has  on  file  sufficient 
information  on  biological  vulnerability 
and  threat(s)  to  support  issuance  of  a 
proposed  rule."  Subsequently,  on 
November  29. 1993,  we  published  a 
proposed  rule  to  list  the  flat-tailed 
homed  lizard  as  a  threatened  species 
pursuant  to  the  Act  (58  FR  62624). 

On  May  16,  1997,  in  response  to  a 
lawsuit  filed  by  the  Defenders  of 
Wildlife  to  compel  us  to  make  a  final 
listing  determination  on  the  flat-tailed 
horned  lizard,  the  District  Court  in 
Arizona  ordered  us  to  issue  a  final 
listing  decision  within  60  days.  A 
month  after  the  District  Court's  order, 
several  State  and  Federal  agencies 
signed  a  CA  implementing  a  recently 
completed  rangewide  management 
strategy  to  protect  the  flat-tailed  horned 
lizard.  Pursuant  to  the  CA,  cooperating 
parties  agreed  to  take  voluntary  steps 
aimed  at  "reducing  threats  to  the 
species,  stabilizing  the  species" 
populations,  and  maintaining  its 
ecosystem." 

On  July  15,  1997,  we  issued  a  final 
decision  to  withdraw  the  proposed  rule 
to  list  the  flat-tailed  horned  lizard  as  a 
threatened  species  (62  FR  37852).  We 
based  the  withdrawal  on  three  factors: 
(1)  Population  trend  data  did  not 
conclusively  demonstrate  significant 
population  declines;  (2)  some  of  the 
threats  to  the  flat-tailed  homed  lizard 
habitat  had  grown  less  serious  since  the 
proposed  rule  was  issued;  and  (3)  we 
believed  that  the  recently  approved 
"conservation  agreement  w[ould)  ensure 
further  reductions  in  threats." 

Six  months  following  our  withdrawal 
of  the  proposed  listing  rule,  the 
Defenders  of  Wildlife  filed  a  lawsuit 
challenging  ovu  decision.  On  June  16, 
1999,  the  District  Court  for  the  Southern 


District  of  California  granted  summary 
judgement  in  our  favor  upholding  our 
decision  not  to  list  the  flat-tailed  homed 
lizard.  However,  on  July  31,  2001,  the 
Ninth  Circuit  Coiut  of  Appeals  reversed 
the  lower  court's  ruling  and  directed  the 
District  Coiul  to  remand  the  matter  back 
to  us  for  further  consideration  in 
accordance  with  the  legal  standards 
outlined  in  its  opinion.  The  case  was 
remanded  back  to  us  because  (1)  the 
withdrawal  did  not  expressly  consider 
whether  the  flat-tailed  horned  lizard  is 
likely  to  become  an  endangered  species 
within  the  foreseeable  future  in  a 
significant  portion  of  its  range;  and  (2) 
the  withdrawal  did  not  "address  the 
lizard's  viability  in  a  site-specific 
manner  with  regard  to  the  putative 
benefits  of  the  Conservation 
Agreement." 

On  October  24,  2001,  the  District 
Coiul  ordered  us  to  reinstate  the 
previously  effective  proposed  listing 
rule  within  60  calendar  days  and, 
thereafter,  commence  a  12-month 
statutory  time  schedule  for  a  final  listing 
decision,  and  render  our  final  listing 
determination  in  compliance  with  the 
mandate  of  the  Ninth  Circuit  Coiut's 
order.  Accordingly,  we  published  a 
notice  on  December  26,  2001, 
announcing  the  reinstatement  of  the 
1993  proposed  listing  of  the  flat-tailed 
homed  lizard  as  threatened  and  the  . 
opening  of  a  120-day  public  comment 
period  on  the  reinstated  proposed  rule 
(66  FR  66384). 

In  compliance.with  our  requirements 
and  for  the  pm-pose  of  adequately 
soliciting  public  comment,  we 
published  legal  notices  of  the 
reinstatement  of  the  1993  proposed  rule 
and  the  opening  of  the  public  conunent 
period  in  the  San  Diego  Union  Tribune 
on  January  7,  2002;  Imperial  Valley 
Press  on  January  7,  2002;  The  Desert 
Sun  on  January  8,  2002;  and  The  Yuma 
Daily  Sun  on  January  7,  2002;  inviting 
the  general  public  to  comment.  On  May 
30,  2002,  we  published  a  notice 
reopening  the  public  comment  period 
for  an  additional  60  days  (67  FR  37752) 
and  announced  that  we  would  be 
holding  public  hearings  from  1  to  3  p.m. 
and  ft'om  6  to  8  p.m.  on  June  19,  2002, 
in  El  Centro,  Califomia.  Additionally, 
on  May  30,  2002,  we  published  public 
notices  in  the  San  Diego  Union  Tribune. 
Imperial  Valley  Press,  and  The  Desert 
Sun,  announcing  the  June  19,  2002. 
public  hearings  in  El  Centro,  California. 

On  September  24,  2002,  we  published 
an  additional  notice  (67  FR  59809) 
announcing  the  reopening  of  the  public 
comment  period  for  15  days  to  allow  for 
peer  review,  additional  public  comment 
on  the  proposed  mle,  and  submittal  of 
information  that  has  become  available 


since  our  1997  withdrawal.  In  this 
current  final  determination  to  withdraw 
our  proposal  to  list  the  flat-tailed 
homed  lizard  as  threatened,  we  address 
the  Court's  order  that  we  determine:  (1) 
Whether  the  flat-tailed  horned  lizard  is 
likely  to  become  an  endangered  species 
within  the  foreseeable  future  in  a 
significant  portion  of  its  range;  and  (2) 
the  lizard's  viability  in  a  site-specific 
manner  with  regard  to  the  putative 
benefits  of  the  CA. 

Summary  of  Comments  and 
Recommendations 

In  the  3  iiotices  announcing  the 
public  comment  periods,  we  requested 
all  interested  parties  to  submit  the 
following  types  of  information 
pertaining  to  the  flat-tailed  homed 
lizard:  current  status,  ecology, 
distribution,  threats,  and  management/ 
conservation  efforts  in  place.  We 
requested  this  information  in  order  to 
make  a  new  final  listing  determination 
based  on  the  best  scientific  and 
commercial  data  currently  available. 
During  the  three  public  comment 
periods,  we  received  written  comments 
from  a  total  of  58  entities,  and  10 
speakers  gave  verbal  comments  at  the 
public  hearings. 

Substantive  information  provided  in 
all  public  comments  either  has  been 
incorporated  directly  into  this 
withdrawal  or  is  addressed  below. 
Similar  comments  are  grouped  together. 

Comment  1 :  One  commenter 
supported  the  listing  of  several 
populations  of  flat-tailed  homed  lizards, 
including  the  population  in  the 
Coachella  Valley  and  Arizona.  The 
commenter  further  stated  that 
independent  of  the  proposal  to  list  the 
flat-tailed  horned  lizard  as  a  threatened 
species  rangewide,  the  Coachella  Valley 
population  must  be  listed  as  an 
endangered  species. 

Our  Response:  In  our  1993  proposed 
rule,  we  proposed  to  list  the  flat-tailed 
horned  lizard  as  a  threatened  species 
throughout  its  range. 

However,  under  the  Act  and  our 
regulations,  a  species  will  still  warremt 
listing  if  it  is  threatened  or  endangered 
in  a  significant  portion  of  its  range.  As 
discussed  in  the  "Finding'.'  section  of 
this  withdrawal,  we  have  determined 
that  the  flat-tailed  horned  lizard  is  not " 
threatened  throughout  all  or  a 
significant  portion  of  its  range. 

We  considered  whether  the  flat-tailed 
homed  lizard  population  in  the 
Coachella  Valley  would  warrant  listing 
pursuant  to  our  joint  Service  and 
National  Marine  Fisheries  Service 
Policy  Regarding  the  Recognition  of 
Distinct  Vertebrate  Population  Segments 
(61  FR  4722).  According  to  this  policy. 
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to  be  listed  as  distinct  vertebrate 
population  segments  populations  have 
to  qualify  as  both  "discrete"  and 
"significant." 

A  population  segment  of  a  vertebrate 
species  may  be  considered  discrete  if  it 
satisfies  either  one  of  the  following 
conditions:  (1)  It  is  markedly  separated 
from  other  populations  of  the  same 
taxon  as  a  consequence  of  physical, 
physiological,  ecological,  or  behavioral 
factors;  or  (2)  it  is  delineated  by 
international  government  boundaries 
within  which  differences  in  control  of 
exploitation,  management  of  habitat, 
conservation  status,  or  regulatory 
mechanisms  exist  that  are  significant  in 
li^t  of  section  4(a)(1)(D)  of  the  Act.  If 
a  population  segment  is  considered 
discrete  under  one  or  more  of  the  above 
conditions,  its  biological  and  ecological 
significance  will  then  be  considered. 
Significance  is  determined  by  the 
importance  or  contribution,  or  both,  of 
a  discrete  population  to  the  species 
throughout  its  range.  The  policy  (61  FR 
4722)  lists  four  ex£unples  of  factors  that 
may  be  used  to  determine  significance: 

(1)  Persistence  of  the  discrete 
population  segment  in  an  ecological 
setting  unusual  or  unique  for  the  taxon; 

(2)  evidence  that  loss  of  the  discrete 
population  segment  would  result  in  a 
significant  gap  in  the  range  of  the  taxon; 

(3)  evidence  that  the  discrete  population 
segment  represents  the  only  known 
surviving  natural  Recurrence  of  a  taxon 
that  may  be  more  abundant  elsewhere  as 
an  introduced  population  outside  its 
historic  range;  and  (4)  evidence  that  the 
discrete  population  segment  differs 
markedly  from  other  populations  of  the 
taxon  in  genetic  characteristics.  In 
carrying  out  this  analysis,  the  Service 
will  consider  available  scientific 
evidence  of  the  discrete  population 
segment's  importance  to  the  species  as 

a  whole. 

If  a  population  segment  is  found  to  be 
discrete  and  significant  (i.e.,  it  is  a  DPS) 
its  evaluation  for  endangered  or 
threatened  status  will  be  based  on  the 
Act's  definitions  of  those  terms  and  on 
a  review  of  the  species'  status  relative  to 
the  factors  described  in  section  4(a)(1)  of 
the  Act  for  listing  a  species  as 
endangered  or  threatened. 

As  outlined  in  this  withdrawal,  we 
ciurently  believe  there  are  four  disjunct 
geographic  areas  occupied  by  flat-tailed 
homed  lizards.  They  are  disjimct  due  to 
fragmentation  of  habitat  by  agricultural 
and  urban  development,  the  Salton  Sea, 
and  the  Colorado  River.  We  recognize 
that  of  the  four  geographically  discrete 
populations,  the  Coachella  Valley 
population  is  the  smallest  and  most 
fragmented  by  development  and  roads, 
and  faces  existing  and  future  threats  to 


the  remaining  habitat.  Current  scientific 
evidence  does  not  suggest  that  the 
Coachella  Valley  population  is 
genetically,  behaviorally,  or  ecologically 
unique;  is  a  large  population  of  flat- 
tailed  homed  lizards;  or  contributes 
individuals  to  other  geographic  areas 
through  emigration.  Therefore,  we 
conclude  that  this  population,  even  if 
discrete,  is  not  significant  within  the 
meaning  of  the  DPS  policy.  If  additional 
information  becomes  available  that 
indicates  the  Coachella  Valley 
population  is  biologically  or 
ecologically  significant  pursuant  to  the 
Policy  Regarding  the  Recognition  of 
Distinct  Vertebrate  Population  Segments 
(61  FR  4722),  we  may  reconsider  the 
status  of  the  Coachella  Valley 
population  for  the  piupose  of  listing 
under  the  Act.  At  this  time,  the  threats 
to  the  remaining  populations  (as 
described  below)  do  not  suggest  that 
they  warrant  consideration  for  listing  as 
a  separate  DPS. 

Comment  2:  One  commenter  noted 
that  the  population  of  flat-tailed  horned 
lizards  in  the  Coachella  Valley  is 
isolated  from  all  other  populations  and 
is  at  the  northern  limit  of  the  species 
range,  and  that  preliminary  genetic 
work  being  conducted  at  Utah  State 
University  suggests  that  the  Coachella 
Valley  population  has  a  unique  genetic 
structiue. 

Our  Response:  We  agree  that  the 
population  of  flat-tailed  horned  lizards 
in  the  Coachella  Valley  is  isolated  from 
all  other  populations,  aqd  is  at  the 
northern  limit  of  the  species  range.  We 
have  contacted  the  Utah  State 
University  scientist  who  is  conducting 
the  genetic  research  on  the  species,  and 
he  indicated  that  the  work  is  still 
ongoing  and  that  no  conclusions  have 
been  drawn  yet  on  the  genetic  structure 
of  flat-tailed  homed  lizard  populations. 

Comment  3:  Several  commenters  have 
remarked  on  the  apparent  lack  of 
implementation  of  the  plaiming  actions 
in  the  Management  Strategy,  and  its 
overall  ineffectiveness  with  regards  to^ 
conservation  of  flat-tailed  horned  lizard 
populations.  / 

Our  Response:  There  are  mne 
planning  actions  with  assocfated 
subactions.  The  Managemem  Strategy 
states  that  it  is  imderstood  among  the 
signatories  that  implementation  of  these 
actions  is  subject  to  availability  of  funds 
and  compliance  with  all  applicable 
regulations.  The  implementation  of  the 
plaiming  actions  from  May  1997 
through  June  2002  was  as  follows. 

Planning  Action  1 :.  Delineate  and 
designate  five  flat-tailed  homed  lizard 
MAs  and  one  flat-tailed  homed  lizard 
research  area.  Management  Areas  have 
not  been  fully  designated,  although 


participating  agencies  have  continued  to 
recognize  the  boundaries  of  MAs. 
Precise  boundary  descriptions  have 
been  completed.  Naval  Air  Facility-El 
Centro  has  designated  the  portions  of 
the  MAs  under  Department  of  Defense 
jurisdiction  through  the  Naval  Air 
Facility-El  Centro  Integrated  Natural 
Resources  Management  Plan.  In  order  to 
implement  the  Management  Strategy, 
the  Yuma  and  El  Centro  BLM  field 
offices  have  drafted  a  docuitient  entitled 
"The  Proposed  Amendment  to  the 
California  Desert  Conservation  Area 
Plan  and  the  Yuma  District  Resource 
Mcmagement  Plan  to  Expand  the  East 
Mesa  ACEC.  West  Mesa  ACEC,  and  Gran 
Desierto  Dunes  ACEC  Boundaries  and 
To  Implement  the  Flat-Tailed  Horned 
Lizard  Rangewide  Management  Strategy 
in  Imperial  County,  California  and 
Yuma  County,  Arizona."  An 
Environmental  Assessment  (EA  No.  CA- 
067-EA-1998-023)  was  associated  with 
the  proposed  amendment,  and  is  still  in 
the  process  of  being  finalized.  Public 
scoping  meetings  concerning  the 
proposed  amendment  were  held.  While 
the  environmental  assessment  has  not 
been  completed,  the  Conservation 
Agreement  has  been  signed  and  the 
Management  Strategy  has  been 
implemented  to  the  degree  mentioned 
below. 

Planning  Action  2:  Define  and 
implement  management  actions 
necessary  to  minimize  loss  or 
degradation  of  habitat.  Most  subactions 
were  implemented  as  follows. 
Appropriate  mitigation  measiu-es  were 
enforced  for  all  authorized  projects  that 
impacted  flat-tailed  horned  lizards  or 
their  habitat.  Compensation  funds  were 
required  for  most  projects  that  had 
residual  impacts  to  flat-tailed  horned 
lizard  habitat.  The  limit  of  discretionary 
land  use  authorizations  (not  including 
impacts  from  OHV  activity)  to  1  percent 
cumulatively  for  each  MA  was  not 
exceeded.  No  disposal  of  lands  within 
MAs  occurred.  No  new  roads  were 
authorized  in  MAs.  Members  of  the  ICC 
for  the  Management  Strategy  held 
several  flat-tailed  horned  lizard 
orientation  sessions  with  Border  Patrol 
agents  in  the  Yiuna  and  El  Centro 
sectors  to  reduce  impacts  to  flat-tailed 
homed  lizard  habitat  along  the 
international  border.  The  BLM  El  Centro 
office  implemented  an  aggressive 
education  strategy  with  Border  Patrol  to 
reduce  impacts  to  flat-tailed  horned 
lizard  habitat.  Competitive  off-highway 
vehicle  races  have  not  been  permitted  in 
MAs.  No  new  recreation  facilities  were 
allowed  in  MAs.  A  camping  closure  was 
implemented  and  enforced  as  mitigation 
in  the  East  Mesa  MA.  However, 
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important  subactions  to  designate  routes 
"open,"  "closed,"  or  "limited;"  to 
reduce  route  density;  and  to  limit 
camping  to  within  15  m  (50  ft)  from  the 
centerline  of  a  designated  open  route  in 
MAs  were  not  implemented;  or  were 
implemented  to  a  limited  degree.  The 
effects  of  this  inaction  are  discussed 
under  Factor  A  of  the  section  "Summary 
of  Factors  Affecting  the  Species." 

Planning  Action  3:  Rehabilitate 
damaged  and  degraded  habitat  in  MAs. 
BLM  staff  have  been  rehabilitating 
routes  inside  the  Yuha  Basin  MA.  They 
have  focused  on  proliferation 
(unauthorized  development  of  new 
routes  by  users)  and  parallel  routes  off 
of  designated  routes;  and  have 
rehabilitated  approximately  32  to  40  km 
(20  to  25  mi)  of  non-designated  routes. 

Planning  Action  4:  Attempt  to  acquire 
through  exchange,  donation,  or 
purchase  from  willing  sellers  all  private 
lands  within  MAs.  Lists  prioritizing 
parcels  for  acquisition  have  been 
maintained  by  the  California  OHV 
Division  office  headquarters  in 
Sacramento  and  by  BLM's  El  Centro 
office.  BLM's  El  Centro  office  has 
contacted  all  landowners  within  the 
East  Mesa  MA  to  advise  them  of  BLM's 
desire  to  acquire  their  lands  through 
purchase  or  exchange.  Approximately 
6,273  ha  (15,500  ac)  of  Arizona  State 
land  within  the  Yuma  Desert  MA  was 
acquired  by  the  Department  of  Defense, 
a  signatory  to  the  Management  Strategy. 
Consequently,  all  land  within  this  MA 
is  owned  by  signatory  agencies.  Anza 
Borrego  Desert  State  Park  acquired 
private  lands  totaling  299  ha  (740  ac) 
within  and  adjacent  to  the  Borrego 
Badlands  MA.  BLM-El  Centro  acquired 
97  ha  (240  ac)  within  the  East  Mesa  MA 
and  32  ha  (80  ac)  within  the  West  Mesa 
MA.  California  Department  of 
Transportation  has  piuchased  one 
section  (259  ha  [640  ac])  in  the  northern 
portion  of  the  West  Mesa  MA  as 
compensation  for  a  project  outside  the 
MAs.  This  section  may  be  conveyed  to 
BLM  in  the  future. 

Planning  Action  5:  Maintain  or 
establish  effective  habitat  corridors 
between  naturally  adjacent  populations. 
No  new  corridors  have  been  established, 
but  no  new  projects  were  authorized 
that  would  block  movement  across 
existing  corridors  between  MAs. 
Currently,  MAs  that  may  still  be 
connected  by  corridors  include  the 
Borrego  Badlands  MA,  West  Mesa  MA, 
and  Yuha  MA.  An  OHV  open  area  and 
1-8  lie  between  West  Mesa  apd  the  Yuha 
MAs,  but  two  underpasses  may  facilitate 
some  movement  between  these  MAs. 
All  corridors  across  the  U.S. -Mexico 
border  are  currently  intact,  according  to 
the  ICC. 


Planning  Action  6:  Coordinate 
activities  and  funding  among  the 
participating  agencies  and  Mexican 
agencies.  The  signatory  agencies  formed 
the  ICC,  which  has  met  queulerly  to 
discuss  implementation  of  planning 
actions  under  the  Management  Strategy. 
The  signatory  agencies  also  formed  a 
Management  Oversight  Group  to 
provide  management-level  leadership, 
coordination,  and  oversight  in  the 
implementation  of  the  Management 
Strategy.  A  study  to  investigate  the 
distribution  of  flat-tailed  horned  lizards 
in  Sonora  and  Baja  California,  Mexico, 
was  initiated  with  funding  from  BOR 
and  BLM. 

Planning  Action  7:  Promote  the 
purposes  of  the  strategy  through  law 
enforcement  and  public  education. 
Annual  reports  (ICC  1999a,  ICC  1999b, 
ICC  2002)  stated  that  insufficient  law 
enforcement  personnel  were  available  to 
prevent  most  of  the  illegal  off-highway 
vehicle  traffic  and  illegal  dumping  that 
occurs  in  the  West  Mesa,  Yuha  Basin, 
and  East  Mesa  MAs.  The  annual  reports 
state  that  given  the  funding  situation  of 
most  of  the  agencies  involved,  sufficient 
law  enforcement  is  unlikely  to  occur. 
Information  pamphlets  addressing  the 
flat-tailed  horned  lizard  were  prepared 
by  the  CDPR  staff  at  Ocotillo  Wells 
SVRA  and  Naval  Air  Facility  El  Centro 
and  distributed  to  relevant  agencies  and 
the  public.  Flat-tailed  horned  lizard 
signs  were  posted  on  most  access  points 
into  the  Yuma  Desert  and  East  Mesa 
MAs.  BLM's  El  Centro  office  produced 
range-user  brochures  and  wallet  cards  to 
educate  all  range  users  of  the  presence 
of  flat-tailed  homed  lizards  and 
procedures  to  avoid  impacting  lizards 
and  to  report  any  accidental  impacts  to 
lizards. 

Planning  Action  8:  Encourage  and 
support  research  that  will  promote  the 
conservation  of  flat-tailed  horned 
lizards  or  desert  ecosystems  and  will 
effectively  define  and  implement 
necessary  management  actions,  both 
within  and  outside  of  MAs  and  the 
Research  Area.  Ocotillo  Wells  SVRA 
funded  four  studies  (Young  1999,  Setser 
and  Young  2000,  Setser  2001,  and 
Gardner  2002)  to  collect  information  on 
flat-tailed  homed  lizard  demographics, 
habitat  use,  and  the  effects  of  OHV 
activity.  Various  sampling 
methodologies  to  assess  population 
trends  were  tested.  ICC  members 
consulted  with  Colorado  State 
University  regarding  monitoring 
population  trends.  Flat-tailed  horned 
lizard  life  history  and  demographic  data 
were  collected  by  several  researchers 
from  Utah  State  University.  In  2001 , 
BLM's  El  Centro  office  conducted  a  pilot 
CMR  study  that  led  to  a  population 


estimate  study  in  2002  for  the  Yuha 
Basin  MA.  Tissue  samples  were  taken 
from  the  disjunct  populations 
throughout  the  range  of  the  flat -tailed 
horned  lizard  and  are  to  be  analyzed  by 
Utah  State  University  to  determine  any 
genetic  differences  between 
populations. 

Planning  Action  9:  Continue 
Inventory  and  Monitoring.  BLM's  Palm 
Springs  office  conducted  surveys  in  the 
Coachella  Valley.  Surveys  were  also 
conducted  across  Baja  Norte  and 
Sonora,  Mexico,  with  the  help  of  ICC 
personnel  and  funding  from  BOR  and 
BLM.  Additional  sur\'eys  were 
conducted  along  the  peripheral  areas  of 
the  Borrego  Badlands  MA.  Surveys  of 
flat-tailed  horned  lizards  and  their  scat 
continued  on  MAs  each  year  between 
1997  and  2001.  ICC  annual  reports 
monitored  the  habitat  loss  authorized  by 
Management  Strategy/CA  signatories. 
The  Navy  contracted  Tierra  Data 
Systems  in  1997  to  take  aerial 
photographs  and  digitally  map  the  five    " 
MAs  and  the  Resejirch  Area  to 
document  habitat  loss  and  disturbance. 
The  El  Centro  BLM  office  quantified 
vehicular  impacts  at  a  finer  resolution 
than  Tierra  Data  Systems  by  using  a 
step-point  method  on  the  West  Mesa, 
Yfiha  Basin,  and  East  Mesa  MAs.  A 
similar  analysis  was  conducted  in  the 
Yuma  MA  by  the  Service  and  the 
Arizona  Game  and  Fish  Department. 

In  conclusion,  while  the  Management 
Strategy  has  resulted  in  actions  that 
provide  protections  for  the  flat-tailed 
horned  lizard  and  has  contributed  to 
reductions  in  particular  threats  to  the 
species  (see  Factor  D  below),  the  stated 
objectives  of  the  Management  Strategy 
have  not  yet  been  fully  achieved. 
Specifically,  the  four  of  the  Management 
Strategy's  priority  1  planning  subactions 
have  not  been  fully  implemented.  These 
are  the  following:  (1)  Finalizing. the 
designations  of  the  MAs;  (2)  reducing 
route  densities  in  MAs:  (3)  signing 
routes  closed,  limited,  or  open;  and  (4) 
providing  adequate  law  enforcement. 

Comment  4:  One  commenter  stated 
that  one  of  the  management  areas  is 
within  the  boundaries  of  an  ORV  Open 
Area  (Ocotillo  Wells  SVRA)  and  asked 
what  has  been  done  on  the  ground  in 
the  Ocotillo  Wells  SVRA  to  actually 
protect  the  lizard's  habitat. 

Our  Response:  None  of  the 
Management  Areas  contains  OHV  open 
areas.  The  Ocotillo  Wells  SVRA  is 
designated  as  a  Research  Area  and  is  not 
a  designated  Management  Area  under 
the  Management  Strategy.  The  Ocotillo 
Wells  SVRA  was  not  established  to 
protect  the  flat-tailed  homed  lizard's 
habitat.  It  is  one  of  six  State  Vehicular 
Recreation  Areas  within  California  that'^ 
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serve  as  OHV  parks  for  the  public. 
While  OHV  freeplay,  racing,  and  touring 
are  penmitted,  the  Ocotillo  Wells  SVRA 
prohibit5  most  pennanent  surface 
distiubing  activities.  In  order  to 
encourage  studies  on  the  flat-tailed 
homed  lizard,  the  Ocotillo  Wells  SVRA 
was  proposed  as  a  Research  Area  in  the 
Management  Strategy.  Funding  was  to 
be  provided  by  the  California 
Department  of  Parks  and  Recreation 
Division  of  Off-Highway  Motor  Vehicle 
Recreation. 

Comment  5:  One  commenter  stated 
that  large  areas  within  the  BLM- 
managed  deserts  of  California  and 
Arizona,  as  well  as  significant  portions 
of  Anza-Borrego  Desert  State  Park  and 
the  Ocotillo  Wells  SVRA,  have  been 
closed  to  protect  the  flat-tailed  horned 
lizard  and  its  habitat  from  OHV 
intrusion. 

Our  Response:  No  areas  have  been 
closed  to  OHV  use  to  protect  the  flat- 
tailed  horned  lizard  or  its  habitat. 
Within  the  Anza-Borrego  Desert  State 
Park,  OHV  activity  is  limited  to 
designated  routes.  Most  of  the  BLM 
managed  lands  within  the  range  of  the 
flat-tailed  horned  lizard  are  currently 
open  to  OHV  use  in  some  capacity.  The 
entire  Ocotillo  Wells  SVRA  is  open  to 
OHV  use  in  some  form,  and  the  majority 
is  completely  open  to  freeplay 
(imlimited  access  and  use).  The  Ocotillo 
Wells  SVRA  is  in  fact  the  largest  of  the 
Slate  Vehicular  Recreation  Areas  in 
California,  comprising  approximately  85 
percent  of  land  in  the  program.  In 
addition,  there  are  two  BLM  Open  Areas 
that  have  unrestricted  OHV  use,  the 
BLM's  Plaster  City  (16,592  ha  [41.000 
ac])  and  Superstition  Hills  (5,261  ha 
[13,000  ac])  Open  Areas. 

Comment  6:  One  commenter 
mentioned  that  the  data  show  a  weak, 
almost  nonexistent  correlation  between 
OHV  use  and  alleged  declines  in  flat- 
tailed  homed  lizard  populations,  and 
that  by  contrast,  other  threats  such  as 
predation  by  ravens,  shrikes,  and  round- 
tailed  squirrels  have  been  substantiated 
with  hard  evidence. 

Our  Response:  Past  indices  of 
population  abundance  of  the  flat-tailed 
homed  lizard  have  not  used  similar 
methodologies,  nor  have  they 
incorporated  detection  probabilities. 
Population  trends  based  on  such  data 
potentially  include  error  related  to 
numerous  variables,  including  variation 
in  detectability,  scat  coiuits,  sampling 
methods,  study  cireas  sampled,  number 
of  transects  surveyed,  number  of 
observers,  temperature,  year,  etc.  The 
BLM  (Wright  2002)  reported  data  that 
can  be  used  as  an  indication  of 
abundance  from  1979  to  2001  and  the 
correlation  of  OHV  activity  and 


population  abundance,  conditional  on  a 
number  of  assumptions. 

Wright  (2002)  reported  that  flat-tailed 
homed  lizards  were  encountered  at  the 
highest  rates  in  the  Navy  and  Limited 
use  areas  of  West  Mesa,  at  intermediate 
rates  in  the  Yuha  Desert  and  East  Mesa, 
and  at  the  lowest  rates  in  the  West  Mesa 
ACEC,  Plaster  City,  and  Superstition 
Moimtains  Open  Areas.  If  detection 
rates  were  assumed  to  be  equal  across 
all  variables  involved,  then  an  inference 
could  be  made  that  the  areas  used  most 
by  OHVs,  the  open  areas,  have  the 
lowest  abundance  of  flat-tailed  homed 
lizards.  If  we  assume  that  the  main 
difference  between  open  and  the  other 
areas  is  a  higher  rate  of  use  of  open 
areas  by  OHVs,  we  could  reasonably 
conclude  that  OHV  impacts  were 
responsible  for  this  difference.  However, 
the  previously  mentioned  bias  and  error 
associated  with  the  data  collection  make 
this  inference  weak  and  unreliable. 

Fiulher  hypothesis  testing  of  the 
relationship  of  OHV  use  and  flat-tailed 
horned  lizard  abundance  incorporating 
detection  probabilities  in  a  rigorous 
sampling  design  would  be  valuable.  The 
BLM  has  recognized  the  importance  of 
incorporating  detection  probability  into 
their  flat-tailed  horned  lizard  sampling 
designs  and  has  recently  employed  such 
a  design  to  estimate  population  size  in 
the  Yuha  Basin  MA,  referred  to 
previously  in  the  "Backgroimd"  section 
of  this  notice. 

OHV  activity  has  also  been 
documented  as  the  direct  cause  of 
mortality  of  individual  flat-tailed 
homed  lizards  (Luckenbach  1975; 
Luckenbach  and  Bury  1983;  Muth  and 
Fisher  1992).  However,  the  number  of 
documented  flat-tailed  homed  lizard 
mortalities  due  to  OHVs  is  limited. 

The  fact  that  ravens,  shrikes,  and 
rovmd-tailed  squirrels  have  been 
documented  as  predators  of  flat-tailed 
homed  lizards  does  not  make  them 
threats  to  the  survival  of  the  species.  We 
assiune  that  flat-tailed  homed  lizards 
have  coevolved  in  a  predator-prey 
relationship  with  most  of  the  predators 
they  encoimter  in  the  Sonoran  Desert. 
There  are  no  data  showing  that  round- 
tailed  ground  squirrels  or  other 
predators  depend  on  flat-tailed  horned 
lizards  as  a  primary  food  source.  To  the 
contrary,  round-tailed  ground  squirrels 
are  omnivorous  and  rely  on  plant 
material  for  a  major  part  of  their  diet 
(Ernest  and  Mares  1987). 

Anthropogenic  threats  (i.e.,  human 
caused  habitat  destruction  and 
degradation;  e.g.,  OHV  activity)  and 
introduced  predators  or  competitors  are 
generally  regarded  as  more  severe 
threats  to  the  survival  of  native  species 
than  are  predators  or  interspecific 


competition  with  which  the  species  has 
coevolved  (Pintm  et  al.  1995).  There  is 
also  the  potential  for  natural  predators 
to  increase  their  predation  rate  on 
certain  prey  given  human  subsidies 
available.  For  example,  increased 
predation  rates  on  flat-tailed  homed 
lizards  by  loggerhead  shrikes  and 
American  kestrels  have  been  reported  in 
localized  areas  where  human-provided 
perches  [e.g.,  power  lines  or  planted 
palm  trees)  have  been  used  by  shrikes 
and  kestrels  as  points  from  which  to 
hunt  (Young  and  Young  2000,  Cameron 
Barrows  pers.  comm,  2002).  However, 
areas  in  which  these  increased 
predation  rates  occur  are  small  in  size 
and  occiu  within  relatively  short 
distances  of  the  perches  in  the 
abovementioned  examples. 

Comment  7:  One  commenter  stated 
that  it  is  absolutely  critical  that  we  not 
issue  a  final  decision  until  after  we  h^x^^ 
conducted  the  studies  necessary  to 
address  flat-tailed  homed  lizard 
abundance  emd  viability  on  private 
lands.  The  commenter  further 
recommended  that  all  futiu-e  studies  do 
the  following:  (1)  Abandon  scat  counts 
as  a  way  of  deriving  species  densities, 
(2)  use  different,  more  reliable  methods 
for  counting  flat-tailed  homed  lizards, 
and  (3)  be  repeatable  over  time,  so  that 
trend  data  on  the  lizard  can  be 
developed. 

Our  Response:  The  schedule  for  the 
final  listing  determination  was 
mandated  by  the  Southern  District  Coiut 
of  California  under  the  direction  of  the 
Ninth  Circuit  Court  of  Appeals,  to  be 
made  within  12  months  of  reinstating 
the  proposed  listing.  A  notice 
announcing  the  reinstatement  of  the 
1993  proposed  rule  was  published  in 
the  Federal  Register  on  December  26, 
2001.  Consequently,  on  the  basis  of  the 
best  scientific  and  commercial  data 
currently  available,  we  must  make  a 
final  listing  determination  for  the  flat- 
tailed  homed  lizard  by  December  26, 
2002. 

While  our  listing  determination 
undoubtedly  would  be  aided  by  further 
studies  on  flat-tailed  homed  lizards,  we 
can  not  delay  the  decision. 
Additionally,  we  do  not  currently  have 
the  funding  to  conduct  additional 
research  prior  to  making  our  decision. 
Despite  this  shortcoming,  several  of  the 
commenter's  recommendations  have 
already  been  enacted.  We  have  not  used 
any  scat  count  information  to  derive 
lizard  density  or  abundance  estimates, 
and  the  BLM  has  begun  to  use  the 
previously  mentioned  CMR 
methodology  to  conduct  population 
estimates  on  the  MAs,  which  can  then 
be  replicated  in  the  future  to  gain 
information  on  population  trends. 
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Comment  8:  One  commenter 
remarked  that  a  large  flaw  in  the 
management  strategy  was  that  little  or 
no  baseline  data  were  gathered  on  the 
abiindance  of  the  lizard  or  the  condition 
of  its  habitat  at  the  time  the 
conservation  agreement  was  put  in 
place. 

Our  Response:  While  there  were  no 
data  leading  to  population  estimates, 
there  were  data  gathered  on  flat-tedled 
horned  lizard  abundance  using  transects 
between  1979  and  1997,  as  discussed 
previously.  In  addition,  the  U.S.  Navy 
(signatory  agency)  funded  aerial 
photography  of  the  MAs,  and  Tierra 
Data  Systems  subsequently  analyzed  the 
photographs  to  establish  baseline  levels 
of  surface  disturbance  within  MAs.  We 
have  since  analyzed  aerial  photos  taken 
in  2002  in  an  attempt  to  document 
disturbance  on  MAs  using  a 
methodology  similar  to  that  used  by 
Tierra  Data  Systems  in  1997.  We  then 
compared  the  1997  disturbance 
information  to  that  of  2002  to  assess  the 
change  in  amount  of  disturbance  during 
that  time  period.  The  results  of  this 
comparative  analysis  can  be  found 
imder  our  discussion  of  Factor  A  in  the 
Summary  of  Factors  Affecting  the 
Species. 

Comment  9:  Several  commenters  have 
expressed  concern  that  Border  Patrol  is 
not  a  signatory  to  the  Conservation 
Agreement  associated  with  the 
Management  Strategy,  and  that  its 
activities  pose  one  of  the  main  threats 
to  the  flat-tailed  horned  lizard. 

Our  Response:  The  Border  Patrol 
declined  the  opportunity  to  sign  the  CA, 
but  has  encouraged  education  of  new 
agents  and  continues  to  coordinate  with 
signatory  agencies  to  identify  ways  to 
reduce  the  impacts  of  Border  Patrol 
activities.  ICC  members  held  several 
flat-tailed  homed  lizard  orientation 
sessions  with  Border  Patrol  agents  in  the 
Yuma  and  El  Centro  sectors  to  reduce 
impacts  to  flat-tailed  horned  lizard 
habitat  along  the  international  border. 
These  briefings  were  designed  to 
familiarize  Border  Patrol  agents  with 
flat-tailed  homed  lizard  natural  history, 
habitat  requirements,  and  the 
importance  of  minimizing  vehicular 
traffic  off  of  designated  patrol  routes/ 
roads,  and  were  well  received  by  Border 
Patrol  personnel.  However,  the  Border 
Patrol's  OHV  activities  and  their 
impacts  on  flat-tailed  horned  lizard 
conservation  have  not  been  monitored 
and  assessed. 

Comment  10:  One  commenter 
remarked  that  while  the  MAs  may  be 
large  enough  to  ensiue  viability  of  the 
species,  because  only  approximately  35 
percent  of  the  current  range  of  the  flat- 
tailed  horned  lizard  is  included  in  the 


MAs,  the  species  will  at  sonie  point 
cease  to  be  a  part  of  the  ecological 
community. 

Our  Response:  Assessing  a  species' 
role  in  an  ecosystem  is  often  a  complex 
task.  We  believe  that  the  flat-tailed 
homed  lizard  will  continue  to  be  a  self- 
sustaining,  functioning  component  of 
their  ecosystem  into  the  foreseeable 
futvu-e.  The  roughly  65  percent  of  the 
current  range  of  the  flat-tailed  horned 
lizard  found  outside  of  the  MAs,  if  not 
developed,  may  continue  to  serve  as 
habitat  for  flat-tailed  homed  lizard 
populations. 

Much  of  the  habitat  outside  the  MAs 
is  managed  by  Federal  agencies  such  as 
the  BLM,  or  the  State.  These  agencies 
have  the  capacity  to  manage  their  lands 
to  conserve  flat-tailed  homed  lizard 
habitat  into  the  future.  The  Management 
Strategy  is  applied  to  lands  owned  or 
managed  by  Federal  signatories  outside 
MAs  as  well,  albeit  to  a  lesser  degree 
than  is  done  for  lands  inside  MAs.  BLM 
lands  outside  of  designated  open  areas 
are  managed  for  limited  use  under  the 
California  Desert  Conservation  Area 
Plan.  The  flat-tailed  horned  lizard  is 
also  a  sensitive  species  in  the  California 
Desert  Conservation  Area  Plan,  which 
states  the  goal  for  such  designated 
species  is  to  manage  the  species  and 
their  habitats  so  that  the  potential  for 
Federal  or  State  listing  is  minimized.  In 
addition,  the  BLM  must  adhere  to 
directives  such  as  Executive  Orders 
11644  and  11989,  which  established 
policies  and  provided  for  procedures  to 
control  and  direct,  among  other  things, 
the  use  of  OHVs  on  Federal  lands  in 
order  to  protect  the  resources  of  those 
lands. 

Any  habitat  within  the  current  range 
of  the  flat-tailed  homed  lizard  that  is  in 
the  Anza-Borrego  Desert  State  Park  is 
managed  favorably  for  the  conservation 
of  the  flat-tailed  horned  lizard,  because 
of  the  emphasis  placed  on  resource 
protectioii  and  regulations  limiting  OHV 
activity  to  designated  trails.  Some  of  the 
California  state  land  outside  the  MAs  is 
in  the  Ocotillo  Wells  SVRA.  The 
mission  of  the  Off-Highway  Motor 
Vehicle  Recreation  Division  (CSDPR 
2002)  includes  insuring  "that  quality 
recreational  opportunities  remain 
available  for  future  generations  by 
providing  for  education,  conservation, 
and  enforcement  efforts  that  balance 
OHV  recreation  impact  with  programs 
that  conserve  and  protect  cultural  and 
natural  resources."  In  addition,  projects 
on  State  lands  must  adhere  to  the 
California  Environmental  Quality  Act 
(CEQA).  CEQA  requires  a  full  public 
disclosure  of  the  potential 
environmental  impact  of  proposed 
projects.  Moreover,  there  is  no  evidence 


of  private  lands  in  flat-tailed  horned, 
lizard  habitat  being  developed  at  k  rate 
that  would  pose  a  significant  threat  to 
the  species  or  its  habitat,  except  in  the 
Coachella  Valley. 

In  the  Coachella  Valley,  Regional 
Habitat  Conservation  Plans  in 
preparation  by  the  Coachella  Valley 
Association  of  Governments  and  the 
Agua  Caliente  Band  of  Cahuiila  Indians 
would  conserve  a  yet-to-be-determined 
amount  of  flat-tailed  horned  lizard 
habitat,  leaving  the  rest  subject  to 
development.  However,  these  Habitat 
Conservation  Plans  are  in  progress  and 
are  subject  to  approval  in  the  future; 
therefore,  their  completion  and 
implementation  cannot  be  relied  upon 
for  conservation  purposes. 

Comment  1 1 :  One  commenter 
responded  that  BLM  studies  have 
shown  that  flat-tailed  horned  lizard 
populations  have  remained  at  levels 
found  in  the  1970s,  regardless  of  the 
increased  use  of  the  desert  by  Border 
Patrol,  OHVs,  and  other  development. 

Our  Response:  The  BLM  population 
trend  data  from  the  1970s  until  2001 
used  scat  counts,  which  have  been 
acknowledged  to  be  unreliable 
indicators  of  lizard  abundance  (Muth 
and  Fisher  1992,  Rorabaugh  1994, 
Beauchamp  et  al.  1998)  that  should  not 
be  used  to  analyze  population  trends. 
Other  problems  associated  with  these 
studies  have  been  stressed  in  our 
response  to  comment  6.  In  2002.  the 
BLM  started  to  use  the  CMR 
methodology  (described  previously) 
incorporating  detection  probability  to 
estimate  population  sizes  on  the  MAs. 
This  is  a  much  more  reliable  and 
promising  methodology  that  BLM  will 
continue  using  in  the  future  to  monitor 
population  trends.  The  increased  use  of 
the  desert  by  Border  Patrol,  OHVs,  and 
other  development  and  the  resulting 
effects  on  flat-tailed  horned  lizard 
populations  has  been  difficult  to 
monitor.  Intuitively,  we  know  these 
impacts  cannot  keep  increasing  without 
resulting  in  negative  impacts  to  habitat. 
However,  based  on  the  best  available 
information,  we  have  determined  that 
such  possible  negative  impacts  do  not    . 
currently,  or  in  the  foreseeable  future, 
pose  a  threat  to  the  species.  Land  use 
thresholds  resulting  in  population 
declines  can  only  be  derived  through 
sound  research  and  monitoring.  See  also 
discussion  in  Factor  A  below. 

Comment  12:  Several  commenters 
stated  that  we  should  take  economic 
impacts  into  consideration  when  we 
decide  whether  to  list  the  flat-tailed 
homed  lizard,  because  the  areas 
surrounding  the  lizard's  habitat  are  in 
danger  of  suffering  economic  harm  • 
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should  the  listing  and  any  resulting  land 
use  restrictions  occur. 

Our  Response:  The  Act  requires  us  to 
make  listing  determinations  solely  on 
the  basis  of  the  best  scientific  and 
conunercial  data  available  after 
conducting  a  review  of  the  status  of  the 
species  (section  4(b)  of  the  Act). 
Congress  also  made  it  clear  in  the 
Conference  Report  accompanying  the 
1982  amendments  to  the  Act  that 
"economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  species."  We  do  not 
consider  economic  impacts  in  the  listing 
process,  except  when  designating 
critical  habitat;  during  this  latter 
process,  we  conduct  an  economic 
analysis. 

Comment  13:  One  conunenter  noted 
that  reported  habitat  loss  resulting  from 
urbanization  may  not  be  accurate, 
because  cities  such  as  Imperial,  El 
Centro,  and  Brawley  have  alkali,  heavy 
clay,  and  silty  clay  soils,  respectively; 
and  these  soil  types  are  not  preferred 
habitat  for  the  flat-tailed  homed  lizard. 

Our  Response:  These  soils  and 
habitats  in  Imperial  Valley  may  not  have 
been  preferred  or  high  quality  habitat 
for  the  flat-tailed  homed  lizard,  but  they 
still  more  than  likely  provided  habitat  of 
some  quality.  Historically,  the  Imperial 
Valley  may  not  have  consisted  of 
contiguous  habitat  quality  but  probably 
consisted  of  a  patchy  mosaic  of  different 
qualities  of  flat-tailed  homed  lizard 
habitat,  as  is  seen  today  in  the  different 
geographic  areas.  Flat-tailed  horned 
lizards  do  not  require  fine  sandy 
habitats  as  was  described  in  the  past, 
but  appear  to  be  more  flexible  in  their 
use  of  different  soil  types  (Beauchamp 
et  al.  1998).  They  have  been  found  to 
occiu  on  clay  soils  (Tiuner  et  al.  1980); 
concretions,  gravel,  and  silt  (Beauchamp 
et  al.  1998);  and  desert  pavement  areas 
(Altman  et  al.  1980);  in  addition  to  the 
fine  sandy  habitats  in  which  they  are 
commonly  found.  They  have  even  been 
found  on  the  rocky  lower  slopes  of 
Superstition  Mountain  coexisting  with 
chuckwallas  (Tunjer  et  al.  1980). 
Fiulhermore,  the  areas  the  commenter 
notes  above  may  have  been  beneficial  to 
populations  for  reasons  other  than 
providing  quality  habitat  (e.g.,  corridors 
or  "stepping  stones"  providing  gene 
flow  among  populations).  Flat-tailed 
horned  lizards  have  been  docimiented 
in  what  are  now  the  towns  of 
Westmorland,  Seeley,  and  Holtville 
(Klauber  1932). 

Comment  14:  A  few  commenters 
noted  that  although  the  Management 
Strategy  and  Conservation  Agreement 
were  produced  in  1997,  an 
environmental  assessment  to  officially 


authorize  the  Management  Areas  has 
not  been  completed. 

Our  Response:  While  this  is  true,  the 
Yuma  and  El  Centro  BLM  field  offices 
drafted  a  document  to  implement  the 
Management  Strategy.  This  document  is 
"The  Proposed  Amendment  to  the 
California  Desert  Conservation  Area 
Plan  and  the  Yuma  District  Resource 
Management  Plan  to  Expand  the  East 
Mesa  ACEC,  West  Mesa  ACEC,  and  Gran 
Desierto  Dimes  ACEC  Boundaries  and  to 
Implement  the  Flat-tailed  Homed  Lizard 
Rangewide  Management  Strategy  in 
Imperial  Coimty,  California,  and  Yuma 
County,  Arizona."  An  environmental 
assessment  (EA  No.  CA-067-EA-1998- 
023)  is  attached  to  this  proposed 
amendment.  Public  scoping  meetings 
concerning  this  proposed  amendment 
have  been  held,  and  work  is  in  progress 
to  finalize  the  environmental 
assessment.  While  the  environmental 
assessment  has  not  been  completed,  the 
Conservation  Agreement  has  been 
signed,  and  the  Management  Strategy 
has  been  implemented  to  the  degree 
mentioned  previously. 

Peer  Review 

In  accordance  with  our  July  1, 1994, 
Interagency  Cooperative  Policy  for  Peer 
Review  in  Endangered  Species  Act 
Activities  (59  FR  34270).  we  solicited 
the  expert  opinions  of  six  independent 
specialists.  The  Policy  for  Peer  Review 
states  that  it  is  the  policy  of  the  Service 
to  incorporate  independent  peer  review 
in  lifting  decisions  during  the  public 
conunent  period  in  the  following 
manner:  (1)  Solicit  the  expert  opinions 
of  a  minimiun  of  three  appropriate  and 
independent  specialists  regarding 
pertinent  scientific  and  commercial  data 
and  assumptions  relating  to  the 
taxonomy,  population  models,  and 
supportive  biological  and  ecological 
information  for  species  under 
consideration  for  listing;  and  (2) 
summarize  in  the  final  decision 
document  the  opinions  of  all 
independent  peer  reviewers  received  on 
the  species  under  consideration.  The 
purpose  of  such  review  is  to  ensure  that 
listing  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses,  including  input  of 
appropriate  experts  and  specialists. 

We  specifically  asked  the  reviewers  to 
review  both  our  proposal  to  list  the  flat- 
tailed  homed  lizard  as  threatened  (58 
FR  62624)  and  our  subsequent 
withdrawal  of  the  proposed  rule  (62  FR 
37852),  and  also  to  provide  comments 
and  information  on  the  following  issues: 
(1)  Any  additional  data  that  may  assist 
us  in  making  our  listing  decision,  (2)  the 
status  and  threats  to  the  species — in 
particular,  the  four  geographic  areas  in 


which  the  species  occurs  in  the  United 
States,  and  (3)  the  effectiveness  of  the 
conservation  strategy  to  provide 
adequate  protection  and  management 
for  the  species.  Foiu-  peer  reviewers 
responded  to  our  solicitation. 
One  reviewer  noted  that  his 
comments  are  limited  to  the  Coachella 
Valley  population  and  stated  that  the 
Coachella  Valley  has  experienced  higher 
levels  of  urbanization  and  habitat 
fragmentation  than  any  of  the  five  MAs 
identified  in  the  Management  Strategy. 
The  reviewer  mentioned  that  the 
Coachella  Valley  historically  had  a 
substantial  flat-tailed  homed  lizard 
population  and  that  the  largest 
remaining  xmfragmented  habitat  patch 
represents  just  3  to  4  percent  of  its 
original  extent.  The  reviewer  stated  that 
the  Management  Strategy  has  had  no 
apparent  benefit  within  the  Coachella 
Valley,  because  there  is  no  MA 
established  within  the  Coachella  Valley 
due  to  the  lack  of  public  land  containing 
flat-tailed  homed  lizard  habitat. 

Two  reviewers  recommended  the 
species  be  listed  as  threatened,  as 
proposed  in  1993,  and  the  fourth 
reviewer  recommended  the  species  not 
be  listed.  The  two  reviewers  who 
recommended  listing  the  species  stated 
that  more  research  was  necessary  on  the 
demographics  of  flat-tailed  homed 
lizard  populations. 

One  reviewer's  opinion  was  that  if 
immediate  and  strong  action  is  not 
taken,  the  species  is  likely  to  disappear 
in  most  or  all  of  its  range  in  the 
immediate  future.  However,  this 
reviewer  noted  that  critical 
demographic  data  necessary  to 
demonstrate  population  stability  are 
still  lacking.  The  reviewer  remarked  that 
the  quality  of  data  on  flat-tailed  homed 
lizards  is  so  poor  that  all  analyses  are 
suspect.  The  following 
recommendations  for  continued 
research  relevant  to  developing  the 
necessary  information  to  make  a 
convincing  argument  for  listing  this 
species  were  offered:  (1)  Long-term 
capture-recapture  data;  (2) 
phylogeography  studies  to  determine 
'liistoric  patterns  of  dispersal  and 
present  effects  of  fragmentation;  (3) 
comparative  ecological  studies  in  areas 
impacted  by  chemicals  that  might  affect 
ant  populations  versus  areas  where  no 
detectable  affects  of  insecticide  exist;  (4) 
physiological  studies  to  determine 
whether  dietary  shifts  (away  from  ants) 
might  negatively  effect  growth  rates  and 
size  at  sexual  maturity;  and  (5)  close 
examination  of  the  illegal  OHV  threat 
with  the  intent  of  developing  a  strategy 
of  effective  enforcement. 

One  reviewer,  who  has  conducted 
research  on  flat-tailed  homed  lizards  in 
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Arizona  and  California,  expressed  that 
the  designated  MAs  and  the  current 
protective  measures  are  adequate,  and 
the  species  does  not  warrant  Federal 
listing  as  threatened.  This  reviewer 
stated  that  the  main  reason  that  the 
species  does  not  warrant  Federal  listing 
is  that  even  writhout  population 
estimates  for  the  MAs,  it  is  reasonable 
to  beheve  there  are  large,  viable,  self- 
sustaining  populations  that  are  being 
protected  in  the  MAs. 

We  respectfully  disagree  with  the  two 
reviewers  who  recommended  listing  the 
flat-tailed  homed  lizard  rangewide, 
because  we  do  not  feel  the  available 
data  indicate  that  the  species  is  likely  to 
become  endangered  within  the 
foreseeable  futxue  throughout  all  or  a 
significant  portion  of  its  range.  While 
one  reviewer  stated  that  critical 
demographic  data  necessary  to 
demonstrate  population  stability  are 
still  lacking,  reliable  demographic  data 
showdng  population  declines  are  also 
lacking. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  (16  U.S.C.  1531 
et  seq.)  and  the  regulations  (50  CFR  part 
424)  that  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  list  of  endangered  and 
threatened  species.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1)  of  the  Act.  These  factors  and 
their  application  to  the  flat-tailed 
homed  lizard  rangewide  are  discussed 
below. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

United  States 

There  were  some  threats  of  habitat 
loss  and  modification  identified  in  the 
1993  proposed  rule  that  have  been 
reduced  since  1993  or  for  which  we 
have  limited  new  information  since 
1993.  The  proposed  rule  stated  that  95 
percent  of  the  remaining  optimal  habitat 
in  California  is  threatened  by  one  or 
more  impacts,  and  that  urban  growth  is 
an  important  component  of  these 
threats.  At  this  time,  habitat  loss  due  to 
urbanization  does  not  appear  to  be  a 
significant  threat  in  the  foreseeable 
future,  due  to  Federal  and  State  land 
ownership  of  most  of  the  remaining 
habitat,  with  the  exception  of  that  in  the 
Coachella  Valley  and  Borrego  Valley. 
The  Imperial  Valley  has  been  developed 
up  against  the  borders  of  MAs,  and 
additional  BLM  lands  on  both  sides  of 


the  Imperial  Valley  largely  prevent 
further  urban  and  agricultiiral 
development.  The  proposed  rule  also 
mentioned  gold  mining  as  a  potential 
threat.  There  are  currently  no  gold 
mines  in  flat-tailed  homed  lizard 
habitat,  and  gold  mines  are  not  expected 
to  become  a  threat  in  the  foreseeable 
future. 

The  relative  abundance  index  that 
was  used  in  the  1993  proposed  rule  to 
document  a  decline  in  the  Yuha  Desert 
has  since  been  foimd  to  be  based  on 
erroneous  assumptions  and 
inconclusive  data.  The  information  on 
population  trends  presented  in  the 
proposed  nde  was  derived  in  part  from 
scat  count  data  collected  between  1979 
and  1991.  The  use  of  scat  counts  for  this 
purpose  has  problems  that  were 
previously  mentioned  in  the 
Background  section  of  this  rule,  and 
therefore  we  do  not  consider  scat  counts 
scientifically  reliable  as  indicators  of 
population  abundance.  At  this  time,  the 
available  data  do  not  indicate  that 
populations  of  flat-tailed  homed  lizard 
are  declining  or  threatened  in  any  of  the 
geographic  areas,  with  the  exception  of 
the  Coachella  Valley,  discussed  later. 

The  distribution  of  the  flat-tailed 
homed  lizard  was  described  by  Turner 
and  Medica  (1982)  as  the  desert  areas  of 
southeastern  California  and 
southwestern  Arizona  and  adjoining 
portions  of  Sonora  and  Baja  California 
Norte,  Mexico.  The  historical 
distribution  of  the  flat-tailed  homed 
lizard  in  California  was  arguably 
connected  to  an  vmknown  extent  from 
the  Imperial  Valley  north  through  the 
Coachella  Valley.  Locality  records 
report  flat-tailed  homed  lizards 
occiu-ring  within  the  Imperial  Valley  in 
the  towns  of  Westmorland,  Seeley,  and 
Holtville  (Klauber  1932).  Bryant  (1911) 
reported  locality  records  from  Mecca 
(southern  end  of  Coachella  Valley)  and 
"Salton  Lake."  The  development  of  the 
Imperial  Valley  and  southern  half  of  the. 
Coachella  Valley  for  agriculture  and 
urbanization,  and  the  filling  up  of  the 
Salton  Sea,  have  essentially  fragmented 
the  range  of  the  flat-tailed  homed  lizard 
in  Califomia  into  the  following  disjunct 
areas:  (1)  Coachella  Valley,  (2)  west  side 
of  Salton  Sea  and  Imperial  Valley,  and 
(3)  the  east  side  of  the  Imperial  Valley. 
Additionally,  the  Colorado  River 
separates  the  Arizona  population  of  flat- 
tailed  homed  lizards  from  populations 
in  Califomia.  Consequently,  we  will 
further  analyze  Factor  A  using  the  foiu' 
disjunct  areas  within  the  United  States: 
(1)  Coachella  Valley,  (2)  west  side  of 
Sahon  Sea/Imperial  Valley,  (3)  east  side 
of  Imperial  Valley,  and  (4)  Arizona. 


Coachella  Valley  (CaUfomia) 

There  has  been  substantial  loss  and 
fragmentation  of  flat-tailed  homed 
lizard  habitat  within  the  Coachella 
Valley.  We  use  the  term  fragmentation 
to  refer  to  the  breaking  up  of  a  habitat 
or  ecosystem  into  smaller  parcels 
(Foreman  1997).  Fragmentation  stems 
from  Interstate  10  (I-IO),  which  nms 
through  the  middle  of  the  Coachella 
Valley;  an  associated  network  of  roads 
south  of  I-IO;  and  associated  urban  and 
agricultural  development.  An  important 
effect  of  habitat  fragmentation  is  the 
decreased  movement  of  a  species  (i.e., 
the  flat-tailed  homed  lizard)  across  a 
landscape.  Some  highways,  such  as  I- 
10.  act  as  complete  barriers  to 
movement  of  flat-tailed  homed  lizards. 
Other  roads  may  decrease  the 
probability  that  flat-tailed  homed 
lizards  will  cross  the  road,  or  may  result 
in  increased  mortality  rates  for  flat- 
tailed  homed  lizards- within  an 
vmknown  distance  of  roads.  The 
decrease  in  movement  of  flat-tailed 
homed  lizards  due  to  roads  can  have 
negative  impacts  to  local  populations, 
including:  (1)  Decreased  dispersal  rates 
of  juveniles,  (2)  decreased  likelihood  for 
rescue  of  small  populations  due  to 
immigration,  (3)  decreased  genetic  flow 
between  local  populations,  and  (4)  other 
unknown  impacts  to  a  population's 
spatial  stmcture. 

The  amoimt  of  contiguous  and  total 
habitat  remaining  in  the  Coachella 
Valley  is  far  less  than  that  found  in  the 
other  three  geographic  areas.  There  are 
about  16.610  ha  (41,040  ac)  remaining, 
which  represent  1 9  percent  of  the 
approximately  86.820  ha  (214.540  ac)  of 
historical  habitat  in  the  Coachella 
Valley  (Barrows,  pers.  comm.  2002),  and 
about  3  percent  of  the  current  habitat 
rangewide  in  the  U.S.  (We  derive  these 
figiu-es  using  Hodges  1997  figure  for 
current  habitat  within  the  U.S.) 
Approximately  75  percent  of  the  flat- 
tailed  homed  lizard  habitat  in  the 
Coachella  Valley  is  either  private  or 
Tribal  land  and  subject  to  development 
in  the.  near  future.  The  remainder  is 
either  in  Federal  or  State  ownership. 
Between  1996  and  2002,  an  estimated. 
2.428  ha  (6.000  ac)  of  flat-tailed  horned 
lizard  habitat  was  developed  in  the 
Coachella  Valley  (Kim  Nicol.  CDFG 
biologist,  pers.  comm.  2002). 

The  largest  patch  of  habitat  is  on  the 
Coachella  Valley  Preserve  and  consists 
of  about  1,480  ha  (3.660  ac).  In  total, 
there  are  about  2,150  hectares  (5.314 
acres)  of  suitable  flat-tailed  horned 
lizard  habitat  that  are  protected  as  part 
of  the  Coachella  Valley  Fringe-Toed 
Lizard  Preserve  System  (Coachella 
Valley  Mountains  Conservancy  2001). 
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An  area  with  the  largest  amount  of 
remaining  habitat  outside  the  fringe- 
toed  lizard  Preserve  System  is  the  Big 
Dune  area  between  Palm  Springs  and 
Indian  Wells,  south  of  I-IO.  However, 
this  area  is  fragmented  with  major  roads 
and  new  development  [e.g.,  residential 
housing,  shopping  centers,  Agua 
Caliente  Casino,  and  California  State 
University  of  San  Bernardino  Extension) 
and  is  increasingly  subject  to  new 
development  because  of  its  central 
location  within  the  Coachella  Valley. 

Regional  Habitat  Conservation  Plans 
in  preparation  by  the  Coachella  Valley 
Association  of  Governments  and  the 
Agua  Caliente  Band  of  Cahuilla  Indians 
would  conserve  a  yet-to-be-determined 
amount  of  flat-tailed  homed  lizard 
habitat  and  the  rest  would  be  subject  to 
development.  However,  these  Habitat 
Conservation  Plans  are  in  progress  and 
are  subject  to  approval  in  the  futiu-e; 
therefore  their  completion  and 
implementation  cannot  be  relied  upon 
for  conservation  purposes. 

West  Side  of  Salton  Sea/Imperial  Valley 
(California) 

This  geographic  area  spans  from 
Borrego  Valley  east  to  Salton  Sea,  and 
south  to  the  border  with  Mexico, 
bounded  on  the  west  by  the  Peninsular 
Mountain  ranges  and  to  the  east  by  the 
Salton  Sea  and  agricultiu-al 
development  of  the  Imperial  Valley.  The 
majority  of  the  private  land  that  is 
potential  flat-tailed  horned  lizard 
habitat  is  in  the  Borrego  Valley  and 
Ocotillo  Wells  area  just  south  of  State 
Route  (SR)  78,  west  of  the  West  Mesa 
MA.  The  geographic  area  contains  three 
MAs  (Borrego  Badlands,  West  Mesa,  and 
Yuha  Basin)  and  the  Ocotillo  Wells 
SVRA  research  area. 

This  geographic  area  is  fragmented 
from  north  to  south  by  SR22,  SR78, 
Interstate  8  (1-8),  and  SR98.  Habitat  loss 
has  also  resulted  from  the  towns  of 
Borrego  Springs,  Salton  City,  Ocotillo 
Wells,  and  Ocotillo.  The  largest  of  these 
towns  is  Borrego  Springs,  with  a 
population  of  approximately  3,000 
people.  Due  to  the  small  size  of  these 
toWns,  it  is  unlikely  that  urban  or 
agricultural  development  in  or  around 
these  small  towns  is  a  significant  threat 
to  the  flat-tailed  horned  lizard  or  its 
habitat  in  the  foreseeable  future. 

Borrego  Badlands  MA 

The  Borrego  Badlands  MA  is 
composed  of  about  17,159  ha  (42,400 
ac),  of  which  14,771  ha  (36,500  ac)  is 
habitat  managed  by  signatories  to  the 
Management  Strategy /CA,  and  2.388  ha 
^5.900  ac)  are  private  land.  When  we 
compared  habitat  disturbance  and  loss 
from  aerial  photographs  taken  in  2002 


with  the  habitat  loss  and  distiubance 
documented  by  Tierra  Data  Systems  in 
1997,  we  found  that  the  length  of  dirt 
roads  had  slightly  increased  from  154 
kilometers  (km)  (96  miles  [mi])  to  192 
km  (120  mi),  and  the  area  disturbed  had 
increased  from  142  ha  (351  ac)  to  761 
ha  (1.881  ac).  However,  this  increase  in 
disturbed  area  may  have  been  an  artifact 
of  what  we  designated  disturbed  versus 
what  Tierra  Data  Systems  called 
disturbed.  The  majority  of  the  increase 
in  disturbed  habitat  was  attributed  to  an 
area  that  appeared  to  be  an  abandoned 
airfield. 

West  Mesa  MA 

The  West  Mesa  MA  consists  of 
approximately  55,079  ha  (136.100  ac).  of 
which  46.257  ha  (114.300  ac)  is  habitat 
managed  by  signatories  to  the 
Management  Strategy/CA.  and  8.822  ha 
(21.800  ac)  are  private  land.  No 
'  geothermal  activity  was  found  during 
BLM  disturbance  surveys,  but  about  2 
percent  of  the  surface  has  been  affected 
by  mining.  In  2001,  the  BLM  estimated 
that  11.4  percent  of  the  West  Mesa  MA 
was  covered  with  vehicle  tracks  (Wright 
2002).  Wright  (2002)  reported  that  the 
West  Mesa  and  Yuha  Basin  MAs  have 
relatively  high  levels  of  vehicular 
disturbance  throughout  and  lack 
protected  core  habitats  when  compared 
with  the  East  Mesa  MA.  The  number  of 
OHV  routes  in  the  West  Mesa  MA 
increased  roughly  fourfold  from  1985  to 
2001  (Wright  2002). 

Yuha  Basin  MA 

The  Yuha  Basin  MA  consists  of  about 
24.363  ha  (60.200  ac),  of  which  23,149 
ha  (57,200  ac)  of  habitat  is  managed  by 
signatories  to  the  Management  Strategy/ 
CA.  This  MA  is  bounded  by  1-8  to  the 
north  and  fragmented  by  SR98  running 
east  to  west  across  the  entire  MA.  In 
2001.  the  BLM  estimated  that  10.5 
percent  of  the  eastern  Yuha  Basin  MA 
was  covered  with  vehicle  tracks  (Wright 
2002).  Wright  (2002)  estimated  there 
was  a  23  percent  increase  in  routes  and 
graded  roads  on  this  MA  from  1994  to 
2001 ,  and  commented  that  the  vehicle 
track  levels  along  SR98  in  the  eastern 
Yuha  Basin  MA  are  more  consistent 
with  an  Open  Area  than  they  are  with 
a  limited  area.  Part  of  the  high  level  of 
vehicle  frack  disturbance  in  this  area 
can  be  attributed  to  the  increase  in 
illegal  drive-through  traffic  in  the  recent 
past  from  the  border  into  the  U.S.  (BLM 
2002).  Drive-through  traffic  consists  of 
vehicles  that  drive  illegally  across  the 
International  boundary,  the  majority  off- 
road,  without  being  inspected  by 
Federal  officers.  The  Border  Pafrol  is 
planning  to  erect  an  "Anti- Vehicle 
Barrier  System"  along  the  international 


order  that  will  decrease  this  specific 
OHV  threat  in  the  future.  This  system 
has  been  effective  in  reducing  illegal 
drive-through  traffic  near  the  Algodones 
Dunes. 

The  primary  reason  for  the 
proliferation  of  trails  in  limited  use 
eireas  is  most  likely  due  to  the  lack  of 
route  signing  and  law  enforcement 
available  not  only  on  the  Yuha  Basin 
MA,  but  across  all  MAs.  "Federal  Lands: 
Information  on  the  Use  and  Impact  of 
Off-highway  Vehicles,"  ^  U.S.  General 
Accounting  Office  (USGAO)  report  to 
Congress  (USGAO  1995).  reported  that 
BLM  has  "not  completed  inventories  of 
their  OHV  areas,  roads,  and  trails,  and 
they  have  not  finished  preparing  maps 
and  posting  signs  to  indicate  where 
OHVs  may  or  may  not  be  used.  Without 
such  inventories,  maps,  and  signs, 
neither  the  public  nor  the  staff  can  be 
certain  whether  specific  areas,  roads,  or 
trails  are  available  for  OHV  use."  The 
report  did  not  specifically  look  at  the 
resource  areas  containing  flat-tailed 
homed  lizard  habitat,  but  it  does 
illustrate  the  difficulty  BLM  offices 
across  the  western  United  States  have  in 
complying  with  their  agency's  own 
regulations  requfring  the  designation  of 
lands  for  OHV  use  be  communicated  to 
the  public.  Without  maps  and  signs  to 
identify  OHV  routes,  the  USGAO  (1995) 
concluded  that  restricted-use  areas  are, 
in  effect,  used  and  managed  as  open-use 
areas. 

Our  analysis  showed  that,  between 
1997  to  2002,  the  percentage  of  area 
disturbed  increased  from  6.6  to  9.7,  the 
area  of  disturbance  increased  from  1,376 
ha  (3,400  ac)  to  2.145  ha  (5.300  ac),  and 
the  length  of  roads  increased  from  394 
km  (246  mi)  to  655  km  (409  mi).  We 
consider  the  BLM  figures  for  vehicle 
track  coverage  to  be  more  accurate  for 
strictly  measuring  vehicle  tracks, 
because  of  the  finer  resolution  in 
sampling.  BLM  measured  track  coverage 
on  the  ground,  while  our  measurements 
were  derived  from  aerial  photographs 
with  obviously  much  coarser  resolution. 

Outside  MAs 

The  Ocotillo  Wells  SVRA  manages 
about  31,040  ha  (76,700  ac)  between  the 
Borrego  Badlands  MA  and  the  West 
Mesa  MA,  west  of  SR86.  The  Ocotillo 
Wells  SVRA  allows  uiu-estricted  use  by 
OHVs  across  approximately  20,640  ha 
(51,000  ac)  of  this  area,  while  the 
remaining  land  is  a  restricted  area  zone 
limited  to  OHV  use  on  designated  trails 
only  (HoUenbeck,  pers.  comm.  2002).  In 
addition  to  the  Ocotillo  Wells  SVRA,  in 
this  geographic  area  imrestricted  OHV 
use  is  also  allowed  in  the  BLM's  Plaster 
City  (approximately  6,070  ha  [15.000 
ac])  and  Superstition  Hills 
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(approximately  14,164  ha  [35,00(Jac]) 
Open  Areas. 

The  California  State  Department  of 
Parks  and  Recreation  (CSDPR  2002)  has 
reported  an  increasing  popularity  of 
OHV  activity  in  California,  with  a  30 
percent  increase  in  dirt  bike 
registrations,  a  96  percent  increase  in 
the  number  of  All-Terrain  Vehicle 
registrations,  and  a  96  percent  increase 
in  Dune  Buggy  and  Sand  Rail 
registrations  from  1983  to  2000.  The 
number  of  4  wheel-drive  vehicles 
registered  in  the  state  increased  74 
percent  from  1994  to  2001.  The 
visitation  rate  to  State  Vehicular 
Recreation  Areas  in  California  increased 
52  percent  from  1985  to  2000.  The 
Ocotillo  Wells  SVRA  contains  the 
majority  of  the  greater  than  36,423  ha 
(90,000  ac)  in  California's  six  SVRAs. 
These  upward  trends  in  OHV  use  in 
California  can  be  expected  to  continue 
as  the  U.S.  Census  Bureau  estimates 
California's  population  to  increase  by  39 
percent,  from  32  million  to  45  million 
people  by  the  year  2020. 

OHV  activity  can  result  in  direct 
mortality  of  flat-tailed  horned  lizards 
and  other  sand  dwelling  lizards 
(Luckenbach  1975;  Luckenbach  and 
Bluy  1983;  Muth  and  Fisher  1992).  Road 
mortality  has  also  been  documented  to 
occur  (Turner  and  Medica  1982,  Muth 
and  Fisher  1992,  ICC  1999b,  Young  and 
Young  2000).  Flat-tailed  horned  lizards 
may  be  more  prone  to  road  and  OHV 
caused  mortality  them  other  lizards  due 
their  tendency  to  remain  motionless 
when  approached.  OHV  activity  can 
also  crush  burrows  used  by  flat-tailed 
homed  lizards  and  modify  habitat 
because  of  impacts  to  vegetation 
(Luckenbach  1975,  VoUmer  et  al.  1976, 
Bury  et  al.  1977,  Luckenbach  and  Bury 
1983,  Wilshire  1983),  soil  disturbance 
(Luckenbach  1975,  Bury  et  al.  1977, 
Webb  1983,  Stritthoit  et  al.  2000);  and 
introduction  of  non-native  plants. 

Past  studies  of  OHV  impacts  on 
lizards  (Busack  and  Biuy  1974,  Biuy  et 
al.  1977,  Luckenbach  and  Bvuy  1983, 
Klinger  et  al.  1990,  Beauchamp  et  al. 
1998,  Setser  and  Young  2000,  Setser 

2001,  Gardner  2002,  Grant  and  Wright 

2002,  Knauf  2002)  have  been  largely 
inconclusive  or  cannot  be  readily 
applied  across  the  species'  range  (i.e., 
have  limiteH^inference  space;  Ratti  and 
Carton  1994).  Luckenbach  and  Bury 
(1983)  reported  that  a  pronounced 
reduction  in  flat-tailed  homed  lizard 
abundance  around  the  Algodones  Dunes 
had  been  anecdotally  noted  by 
scientists.  Marked  declines  in 
herbaceous  and  perennial  plants, 
arthropods,  lizards  and  mammals  in 
OHV-used  areas  compared  with  nearby 
control  areas  were  also  reported  by 


Luckenbach  and  Bury  (1983).  The 
declines,  however,  were  for  the 
Colorado  Desert  fringe-toed  lizard  (Uma 
notata)  and  beetles,  and  did  not  include 
flat-tailed  homed  lizards  or  ants. 
Similarly,  the  BLM  (Knauf  2002)  found 
that  preliminary  results  from  a 
comparative  study  on  fringe-toed  lizard 
abundance  in  OHV  open  and  closed 
areas  showed  that  abundance  of  fringe- 
toed  lizards  in  the  OHV-used  areas  of 
the  Algodones  Dunes  was  significantly 
lower  than  in  areas  closed  to  OHVs. 

Research  was  conducted  in  creosote- 
dpminated  habitats  in  the  Mojave 
Desert.  Researchers  compared  reptile 
metrics  (measures)  between  sites  used 
differentially  by  OHVs  and  control  sites 
(Bury  et  al.  1977).  Bury  et  al.  (1977) 
found  a  significant  decrease  in  nmnbers 
of  reptiles  on  ORV-used  areas  compared 
with  numbers  on  control  sites  in  the 
Mojave  Desert.  However,  the  highest 
number  of  desert  homed  lizards 
[Phrynosoma  platyrhinos)  on  any  one 
plot  occurred  on  a  moderately  used 
OHV  site.  In  research  conducted  by  both 
Busack  and  Bury  (1974)  and  Bury  et  al. 
(1977),  there  appeared  to  be  an  inverse 
relationship  between  increased  use  of 
OHVs  and  the  abimdance  of  lizards. 
Grant  and  Wright  (2002)  reported  that 
OHV  use  was  negatively  correlated  with 
flat-tailed  homed  lizard  abundemce  on 
12  plots  on  the  Yuha  Basin  MA; 
however,  the  correlation  was  not 
statistically  significant. 

Research  in  the  Ocotillo  Wells  SVRA 
found  flat-tailed  horned  lizards  at 
higher  densities  in  non-sandy  habitats 
than  sandy  habitats  within  the  SVRA, 
which  differed  from  most  other  research 
findings  (Beauchamp  ef  ai.  (1998).  It 
was  imclear,  however,  if  flat-tailed 
homed  lizards  were  found  in  these 
atypical  habitat  types  because  they  are 
more  plastic  in  habitat  use  than 
previously  thought,  these  habitat  types 
are  more  available  in  the  Ocotillo  Wells 
SVRA  than  other  areas  in  which  flat- 
tailed  horned  lizards  have  been  studied, 
or  as  a  response  to  OHV  activity 
(Beauchamp  etal.  1998).  Beauchamp  et 
al.  (1998)  stated  that  most  of  the  sandy 
areas  were  heavily  affected  by  OHV 
activity  compared  to  the  habitat  types 
where  flat-tailed  homed  lizards  were 
more  dense. 

Setser  and  Young  (2000)  and  Setser 
(2001)  found  flat-tailed  horned  lizards 
avoided  OHV  disturbed  areas.  However, 
there  was  no  difference  in  flat-tailed 
horned  lizard  habitat  use  between  areas 
within  10  m  (33  ft)  of  OHV  trails  and 
sites  further  away  from  OHV  trails 
(Setser  and  Young  2000,  Setser  2001). 
Setser  and  Young  (2000)  and  Setser 
(2001)  concluded  that  (1)  OHV  use 
might  render  sites  less  suitable  to  flat- 


tailed  homed  lizard  use,  because  of  the 
impacts  of  OHV  activity  on  vegetation 
and  soil  characteristics;  or  (2)  OHV 
trails  occur  on  sites  not  preferred  by 
flat-tailed  homed  lizards  (e.g.,  barren 
ground  with  no  plants  or  rocks). 
However,  Gardner  (2002)  suggested  that 
OHV  activity  did  not  have  an  effect  on 
flat-tailed  homed  lizards  at  two 
different  areas  in  the  Ocotillo  Wells 
SVRA,  on  the  basis  of  observations. 
Similarly,  Grant  and  Wright  (2002) 
foxmd  that  abundance  of  flat-tailed 
homed  lizards  was  more  correlated  with 
percentage  of  sand  cover  than  level  of 
OHV  disturbance. 

In  conclusion,  while  there  has  been 
some  research  on  the  adverse  effects  of 
OHV  activity  on  vegetation,  soils,  and 
flat-tailed  homed  lizards,  its 
applicability  to  flat-tailed  homed  lizard 
populations  is  limited  and  unreliable, 
because  of  the  lack  of  scientific  rigor 
associated  with  the  research  designs. 
Additionally,  the  effects  of  OHV  activity 
on  flat-tailed  horned  lizard  populations 
were  not  the  primary  research 
questions.  Nevertheless,  these  studies 
have  utility  in  generating  hypotheses 
concerning  variation  in  degree  of  OHV 
use  and  flat-tailed  homed  lizard 
abundance.  At  this  time,  we  feel  that  the 
available  studies  do  not  collectively 
show  that  OHV  activity  causes  declines 
in  flat-tailed  horned  lizard  populations 
in  the  four  different  geographic  areas  in 
the  United  States,  or  that  adverse  OHV 
impacts  pose  a  significant  threat  to  these 
populations.  Management  activities, 
including  efforts^o  reduce  conflicts 
with  actions  that  impact  flat-tailed 
horned  lizard  habitats,  would  be 
enhanced  by  focused  research.  Impacts 
of  OHV  activity  on  flat-tailed  homed 
lizard  populations  should  be  studied 
using  rigorous  research  designs  to  yield 
conclusions  with  high  degrees  of 
certainty  (Ratti  and  Carton  1994) 
regarding  the  effects  of  OHV  activity  on 
flat-tailed  homed  lizard  populations 
across  the  geographic  areas  previously 
mentioned. 

The  Management  Strategy  includes 
specific  planning  actions  to  "Maintain 
information  exchange  and  coordination 
of  monitoring,  management  activities, 
and  research"  and  "Encourage  and 
support  research  that  will  promote  the 
conservation  of  (flat-tailed  horned 
lizards]  or  desert  ecosystems."  Research 
priorities  include  techniques  for 
assessing  abundance,  life  history, 
demographics,  and  effects  of  activities 
(including  OHV  use  and  associated 
activities).  The  research  is  conducted  by 
the  appropriate  land  management 
agency.  We  expect  that  future  studies  on 
these  research  priorities  will  provide  the 
Service  with  the  information  necessary 
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to  reevaluate  the  status  of  the  flat-tailed 
homed  lizard  and  threats  at  a 
population  level. 

East  Side  of  Imperial  Valley  (California) 

This  geographic  area  is  fragmented 
north  to  south  by  the  New  Coachella 
Canal,  which  separates  the  East  Mesa 
populations  from  peripheral  Algodones 
Dunes  populations.  Additional 
fragmentation  is  caused  by  SR78, 1-8, 
and  the  All  American  Canal  running 
mostly  in  an  east  to  west  direction.  On 
the  east  side  of  the  Algodones  Dunes, 
Ogilby  Road  further  fragments  the  area, 
although  to  a  far  lesser  degree,  running 
from  1-8  to  SR78. 

East  Mesa  MA 

The  East  Mesa  MA  is  46,661  ha 
(115,300  ac)  in  size,  and  consists  of 
43,869  ha  (108,400  ac)  managed  by 
signatories  to  the  Management  Strategy/ 
CA,  and  2,792  ha  (6,900  ac)  of  private 
land.  In  2001,  BLM  estimated  that  about 
4.8  percent  of  the  surface  area  in  the 
southern  portion  of  the  East  Mesa  MA 
was  covered  with  OHV  tracks  (Wright 
2002).  Our  disturbance  analysis  showed 
that,  between  1997  and  2002,  the 
percentage  area  disturbed  increased 
from  7.3  to  7.8,  acreage  of  disturbance 
increased  from  3,278  ha  C8,099  ac)  to 
3,311  ha  (8,181  ac),  and  length  of  roads 
increased  from  224  km  (140  mi)  to  944 
km  (590  mi). 

In  2001,  BLM  disturbance  surveys 
detected  about  5  percent  of  the  surface 
area  in  the  southern  East  Mesa  MA  to  be 
affected  by  agriculture,jnining,  and 
geothermal  activity  (Wright  2002).  A 
live  bombing  area  controlled  by  the  U.S. 
Navy,  El  Centro  Naval  Air  Facility  is 
loca\ed  in  the  northernmost  portion  of 
the  MA.  Based  on  our  review  of 
currently  available  information,  we 
believe  thedimited  nature  of  the 
activities  dfteussed  above,  do  not 
individually  ofoollectively  pose  a 
significanf^reayto  the  species  and/or 
its  habitat  suth^hat  the  species  warrants 
listing  under  the  Act. 

Outside  MA 

The  Imperial  Sand  Dunes  Recreation 
Area  is  over  60,704  ha  (150,000  ac)  of 
habitat  directly  to  the  east  of  the  East 
Mesa  MA.  Unrestricted  OHV  activity  is 
permitted  on  more  than  47,754  ha 
(118,000  ac)  of  the  area,  while  about 
12,950  ha  (32,000  ac)  are  designated  as 
a  wilderness  area,  with  no  vehicle  use 
allowed.  Habitat  has  been  degraded  in 
the  open  area  of  the  Imperial  Sand 
Dunes  Recreation  Area  by  OHV  activity 
and  associated  camping.  The  main 
impacts  to  the  population  in  this  area 
Eue  most  likely  along  the  western 
periphery  of  the  Dunes,  where  people 


camp  and  ride  OHVs  to  and  from  the 
Ehmes  and  around  camp,  and  to  a  lesser 
extent  on  the  eastern  periphery.  The 
Dunes  have  heavy  OHV  use;  however, 
surveys  have  shown  that  the  Dunes  have 
a  low  abundance  of  flat-tailed  homed 
lizards  (Turner  et  al.  1980,  Luckenbach 
and  Bury  1983,  Wright  2002),  even  in 
the  wilderness  area  of  the  Dunes 
(Luckenbach  and  Bury  1983,  Wright, 
pers.  comm.  2002). 

There  has  been  loss  of  flat-tailed 
homed  lizard  habitat  on  the  west  side 
of  East  Mesa  due  to  geothermal 
development  on  both  BLM  and  private 
land  in  an  area  termed  the  Known 
Geothermal  Resource  Area  (KGRA). 
Historically,  approximately  28,240  ha 
(69,760  ac)  of  potential  flat-tailed 
homed  lizard  habitat  were  subject  to 
geothermal  development  in  the  form  of 
construction,  maintenance  and 
operation  of  geothermal  powerplants 
within  the  KGRA.  Ormesa  LLC  currently 
operates  six  geothermal  power  plants 
and  80  geothermal  wells  on  nearly  5,463 
ha  (13,500  ac),of  BLM  land  in  the  KGRA 
(D.  Campbell,  Ormesa  LLC  Plant 
Manager,  in  litt.  2002). 

Based  on  our  review  of  currently 
available  information,  we  believe  the 
limited  nature  of  the  geothermal 
activities  discussed  above  and  their 
location  on  the  periphery  of  East  Mesa, 
do  not  constitute  a  significant  threat  to 
the  species  and/or  its  habitat  such  that 
the  species  warrants  listing  under  the 
Act. 

Yuma  Desert  (Arizona) 

The  historic  range  of  the  species  in 
Arizona  was  estimated  at  approximately 
82,360  ha  (203,520  ac)  by  Hodges 
(1997),  and  89,455  ha  (221,043  ac)  by 
the  AGFD  (Duane  Shroufe,  AGFD 
Director,  in  litt.  2002).  By  1997,  Hodges 
(1997)  estimated  about  69  percent 
(56,780  ha  [140,301  ac])  of  the  species' 
historic  range  remained.  Habitat  losses 
resulted  from  conversion  to  agriculture, 
urbanization,  and  military  use.  AGFD 
similarly  estimates  about  72  percent 
(64,283  ha  [158,844  ac])  of  the  historic 
range  currently  remains  in  Arizona. 
AGFD  reported  that  approximately  3.7 
percent  of  historic  habitat  has  been  lost 
since  1996.  Conversion  of  habitat  to 
agriculture  has  been  the  primary  land 
use  responsible  for  the  loss  of  habitat  in 
Arizona,  eliminating  about  17.5  percent 
of  historic  habitat  by  1997.  Conversion 
of  habitat  for  urban  and  military  use 
accounted  for  the  loss  of  approximately 
11.1  percent  and  2.5  percent  of  historic 
habitat,  respectively  (Hodges  1997).  The 
1993  proposed  rule  noted  that  urban 
and  agricultural  expansion  into  flat- 
tailed  horned  lizard  habitat  on  the  part 
of  the  communities  of  San  Luis,  Yuma, 


and  the  Foothills  was  a  threat.  While  the 
expansion  of  these  communities  will 
convert  some  flat-tailed  horned  lizard 
habitat,  77  percent  of  the  remaining 
habitat  is  within  the  MA  and  87  percent 
is  managed  by  signatories  to  the  CA. 
The  remaining  private  land  subject  to 
development  is  adjacent  to  existing 
urban  and  agricultural  areas  emd  is 
fragmented.  In  addition,  the  potential 
development  of  this  land  will  not 
fragment  or  degrade  the  contiguous 
habitat  remaining  in  the  Yuma  Desert 
MA,  which  comprises  the  majority  of 
the  flat-tailed  horned  lizard  habitat  in 
Arizona.  For  these  reasons,  the 
remaining  private  land  does  not 
constitute  a  significant  portion  of  the 
range  of  the  flat-tailed  homed  lizard  in 
this  geographic  area. 

Yuma  Desert  MA 

Of  the  current  habitat,  50,384  ha 
(124,500  ac)  are  within  the  MA. 
Recently,  6,273  ha  (15,500  ac)  of 
suitable  habitat  owned  by  the  State  of 
Arizona  within  the  Yuma  Desert  MA 
was  acquired  by  the  Department  of 
Defense,  a  signatory  to  the  Conservation 
Agreement.  Consequently,  the 
Management  Area  is  completely  owned 
by  signatories  to  the  Management 
Strategy. 

A  proposal  for  an  Area  Service 
Highway  on  the  west  side  of  the  MA 
would  reduce  the  MA  by  about  405  ha 
(1,000  ac),  because  it  would  revise  the 
MA  boundary.  The  Area  Service 
Highway  would  further  fragment  habitat 
on  the  west  side  of  the  MA  by  dividing 
it  from  the  adjoining  habitat  outside  the 
MA.  Because  the  Area  Service  Highway 
will  only  contract  the  MA  boundary  on 
one  side  by  less  than  1  percent,  leaving 
the  habitat  in  the  MA  contiguous,  this 
impact  does  not  constitute  a  significant 
threat  to  the  species  or  its  habitat  such 
that  the  species  warrants  listing  under 
the  Act. 

The  Yuma  Desert  MA  is  relatively 
undistiirbed  compared  to  the 
Management  Areas  in  California. 
Rorabaugh  et  al.  (2002)  randomly 
surveyed  the  Management  Area  to 
assess  human  disturbance  and  found  the 
most  common  form  was  off-road-vehicle 
tracks,  which  covered  2.9  to  3.4  percent 
of  the  surface  area.  The  Marine  Corps 
Air  Station-Yuma  has  a  66  ha  (162  ac) 
target  area  called  the  "Moving  Sands 
Tcuget"  within  the  MA.  Based  on  our 
review  of  currently  available 
information,  we  believe  the  limited 
nature  of  the  activities  discussed  above, 
do  not  individually  or  collectively  pose 
a  significant  threat  to  the  species  and/ 
or  its  habitat  such  that  the  species 
warrants  listing  under  the  Act. 
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Outside  MA 

Currently,  there  is  an  estimated 
14,876  ha  {36,758  ac)  of  flat-tailed 
homed  lizard  habitat  outside  the  MA. 
Of  this  habitat,  8,376  ha  (20,697  ac)  are 
owned  by  either  the  Arizona  State  Land 
Department,  private  interests,  or  the 
Cocopah  Tribe.  No  immediate  plans  for 
development  of  this  land  are  known; 
however,  AGFD  considers  the  land  to  be 
vulnerable  to  development.  The  other 
44  percent  is  owned  priinarily  by  the 
BOR,  which  is  a  signatory  agency  of  the 
Conservation  Agreement,  so  the  land  is 
less  likely  to  be  developed  (Shroufe  in 
litt.  2002).  However,  approximately 
6,475  ha  (16,000  ac)  of  habitat  managed 
by  the  BOR  are  within  the  "5-Mile 
Zone"  of  the  international  border  with 
Mexico,  which  has  been  identified  by 
the  City  of  San  Luis  in  their  General 
Management  Plan  for  potential 
dev^opment  (Robert  Kritzstein,  BLM,  in 
litt.  2002).  These  lands  do  not  comprise 
a  significant  percentage  of  the  flat-tailed 
horned  lizard  habitat  in  this  geographic 
area,  and  the  potential  development  of 
this  land  will  not  fragment  or  degrade 
the  contiguous  habitat  remaining  in  the 
Yuma  Desert  MA.  Therefore,  these 
activities  do  not  constitute  a  significant 
threat  to  the  species  or  its  habitat  such 
that  the  species  warrants  listing  under 
the  Act. 

Invasion  of  non-native  plants  into  the 
desert  systems  has  been  noted  as  a 
threat  (Hodges  1997,  Shroufe  in  litt. 
2002).  Non-native  species  that  have 
become  prevalent  in  certain  areas  of  the 
Sonoran  Desert  include  Schismus 
barbatus  (Mediterranean  grass)  and 
Brassica  spp.  (mustard).  In  Arizona, 
high  densities  of  Mediterranean  grass 
currently  appear  limited  to  dlstiubed 
areas  in  proximity  to  Yuma  (Shroufe  in 
litt.  2002).  These  species  can  become 
dense  and  effectively  stabilize  substrates 
that  were  once  loose  sand,  likely 
reducing  flat-tailed  horned  lizard 
habitat  quality.  Increased  fuel  load  for 
fire  is  also  a  concern  with  these  non- 
native  plant  species,  and  the  effects  of 
a  new  fire  regime  on  the  desert 
ecosystems  and  ultimately  the  flat-tailed 
horned  lizard  is  unknown.  Because  of 
the  limited  extent  to  which  non-native 
plants  have  established  themselves  in 
flat-tailed  horned  lizard  habitat  in  this 
geographic  area,  this  threat  does  not 
warrant  listing  the  species  under  the 
Act. 

Mexico 

At  this  time,  much  less  is  known 
about  the  threats  of  habitat  loss  and 
modification  in  Mexico.  Urbem  and 
agricultural  farming  are  the  most 
immediate  threats  to  the  species  in 


Mexico  (CEDO  2001).  Considerable 
habitat  loss  has  occmred  in  the  Mexicali 
Valley  in  Baja  California  Norte  where 
urban  and  agricultural  development 
extends  fi-om  Mexicali  to  the  Colorado 
River  (Johnson  and  Spicer  1985, 
Foreman  1997).  This  development  from 
Mexicali  to  the  Colorado  River  together 
with  the  All  American  Canal,  has 
isolated  flat-tailed  homed  lizard  habitat 
on  the  Andrade  Mesa  in  Mexico  from 
East  Mesa  in  the  U.S.  and  also  from  the 
Yuha  Desert  in  Mexico.  Habitat 
fragmentation  also  has  resulted  from  a 
variety  of  human  activities,  such  as  the 
creation  of  roads  and  highways.  Other 
potential  threats  to  the  habitat  of  the 
flat-tailed  homed  lizard  include 
invasion  of  non-native  plants  such  as 
Russian  thistle  [Salsola  kali),  mustards 
(Brassica  spp.),  and  salt  cedar;  cattle 
grazing  in  the  Gran  Desierto/Pinacate 
region;  and  the  increasing  use  of  OHVs 
in  sandy  plains,  dunes,  and  back-roads 
(CEDO  2001).  However,  the  effects  of 
these  threats  have  not  been  adequately 
documented  (CEDO  2001). 

In  conclusion,  after  considering  all 
the  current  available  information,  we 
have  determined  that  the  threats 
identified  under  Factor  A  are  not 
significant  enough  to  conclude  that  the 
flat-tailed  homed  lizard  is  likely  to 
become  endangered  throughout  all  or  a 
significant  portion  of  its  range  in  the 
foreseeable  future.  However,  the 
Coachella  Valley  has  experienced  a 
significant  amoimt  of  habitat 
curtailment  and  there  is  the  potential  for 
significant  habitat  destruction  in  the 
immediate  futiu-e,  because  of  the 
predominant  private  ownership  of 
habitat  and  the  rate  of  development  in 
the  Coachella  Valley.  The  available  data 
do  not  suggest  that  habitat  modification 
by  OHV  use  threatens  the  flat-tailed 
homed  lizard  on  the  west  side  of  the 
Salton  Sea/Imperial  Valley  and  east  side 
of  the  Imperial  Valley.  We  conclude  that 
the  Arizona  population  is  not  likely  to 
become  endangered  within  the 
foreseeable  future,  because  the  low 
percentage  of  lands  in  private 
ownership  makes  for  a  low  degree  of 
threat  from  development.  Furtiier.  OHV 
use  has  not  been  shown  to  be  a  threat 
to  populations  here  and  this  geographic 
area  experiences  a  relatively  low  level  of 
OHV  activity. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

In  the  past,  scientists  have  reported 
on  collection  of  flat-tailed  horned 
lizards.  The  most  noted  example  was 
the  collection  of  381  flat-tailed  homed 
lizards  along  an  11.3  km  (7  mi)  stretch 
of  SR78  between  the  Coachella  and  East 


Hlghline  Canals  between  1961  to  1964 
(Bolster  and  Nicol  1989).  Notris  (1949) 
noted  that  near  Palm  Springs  the 
captiu-e  of  flat-tailed  homed  lizards  was 
not  a  common  occurrence,  and  that 
collecting  was  good  if  it  yielded  two 
flat-tailed  homed  lizards  in  one  day. 
Collection  of  flat-tailed  homed  lizards 
has  not  been  reported  since  1964. 
Because  of  the  difficulty  in  locating 
these  lizards,  due  to  their  cryptic 
coloration  and  tendency  to  remain 
motionless  when  approached,  no  threat 
of  overutilization  of  this  species  is 
known  or  expected  in  the  future  on 
either  public  or  private  lands.  Collection 
for  the  pet  trade  has  not  been  identified 
as  a  threat  to  the  species. 

C.  Disease  or  Predation 

While  disease  is  not  known  to  be  a 
threat  to  flat-tailed  homed  lizard 
persistence,,  flat-tailed  homed  lizards 
are  depredated  by  a  variety  of  predators. 
Flat-tailed  homed  lizard  predators 
include  loggerhead  shrikes,  round-tailed 
ground  squirrels,  grasshopper  mice, 
snakes,  canids,  American  kestrels, 
common  ravens,  and  burrowing  owls 
(Muth  and  Fisher  1992,  Duncan  et  al. 
1994,  Young  and  Young  2000).  Round- 
tailed  ground  squirrels  were 
documented  as  the  main  predator  of     'v 
flat-tailed  horned  lizards  during 
research  conducted  in  California  (N  = 
19;  Muth  and  Fisher  1992)  and  Arizona 
(N  =  26;  Young  and  Young  2000),  with 
loggerhead  shrikes  being  the  second 
most  conunon  predator.  The  1993 
proposed  rule  noted  that  Bolster  and 
Nicol  (1989)  suggested  that  predation  of 
flat-tailed  horned  lizards  near 
agricultural  areas  and  urban  areas  may 
be  elevated  because  of  the  presence  of 
house  cats  in  urban  areas  and  the 
abundance  of  loggerhead  shrikes  and 
other  predatory  birds  in  croplands.  We 
were  imable  to  find  any  documentation 
suggesting  that  house  cats  increased 
mortality  rates  for  flat-tailed  horned 
lizards  adjacent  to  urban  areas. 
Increased  predation  rates  on  flat-tailed 
homed  lizards  by  loggerhead  shrikes 
and  American  kestrels  have  been 
reported  in  localized  areas  where 
human-provided  perches  (e.g..  power 
lines  or  palm  trees)  have  been  used  by 
shrikes  and  kestrels  as  points  from 
which  to  hunt  (Young  and  Young  2000. 
Barrows  pers.  comm.  2002).  Despite 
this,  available  evidence  does  not  suggest 
that  predation  has  caused  a  significant 
threat  to  the  persistence  of  the  species 
in  any  part  of  its  range,  public  or 
private. 
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D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Existing  mechanisms  that  could 
provide  some  protection  for  the  flat- 
tailed  homed  lizard  include  the 
following:  (1)  State  laws,  including  the 
California  Endangered  Species  Act 
(CESA)  and  CEQA,  and  the  Arizona 
State  List  of  Wildlife  of  Special  Concern 
and  Arizona  Game  and  Fish 
Conunission  Order  43;  (2)  Federal  laws 
and  regulations,  including  the  National 
Environmental  Policy  Act  (NEPA),  the 
Endangered  Species  Act  in  those  cases 
where  this  species  occurs  in  habitat 
occupied  by  other  listed  species,  and 
the  Fish  and  Wildlife  Coordination  Act; 
(3)  local  land  use  processes  and 
ordinances;  (4)  the  Flat-Tailed  Horned 
Lizard  Rangewide  Management  Strategy 
and  associated  Conservation  Agreement; 
(5)  regional  planning  efforts  such  as  the 
Coachella  Valley  Multi-Species  Habitat 
Conservation  Plan;  and  (6)  foreign  laws 
and  regulations  in  Mexico,  including 
the  Mexican  Endangered  Species  List. 

The  State  of  California  considers  the 
flat-tailed  homed  lizard  a  species  of 
special  concern,  but  it  is  not  listed  as 
threatened  or  endangered  under  CESA. 
Consequently,  the  species  receives  no 
protection  under  CESA.  In  California, 
the  management  of  Anza-Borrego  Desert 
State  Park  is  favorable  for  the 
conservation  of  the  flat-tailed  homed 
lizard  because  of  the  emphasis  placed 
on  resource  protection  and  regulations 
limiting  OHV  activity  to  designated 
trails. 

The  States  of  California  and  Arizona 
prohibit  the  collection  of  flat-tailed 
homed  lizards  pursuant  to  California 
Code  of  Regulations,  Title  14,  Section 
5.60,  and  Arizona  Game  and  Fish 
Commission  Order  43,  except  by  permit. 
The  AGFD  has  included  the  species  on 
the  draft  List  of  Wildlife  of  Special 
Concern  in  Arizona,  which  Arizona  uses 
to  prioritize  species  for  planning  and 
funding  piuposes.  No  state  regulations 
in  Arizona  protect  the  habitat  of  this 
species  at  this  time. 

CEQA  requires  review  of  any  project 
that  is  undertaken,  funded,  or  permitted 
by  a  State  or  local  governmental  agency. 
If  a  project  with  potential  impacts  on 
the  flat-tailed  homed  lizard  were 
reviewed,  CDFG  personnel  could 
determine  that,  although  not  listed,  the 
lizard  is  a  de  facto  endangered, 
threatened,  or  rare  species  under  section 
15380  of  CEQA.  Once  significant  effects 
are  identified,  the  lead  agency  has  the 
option  of  requiring  mitigation  for  efl^ects 
through  changes  in  the  project  or 
deciding  that  overriding  considerations 
make  mitigation  infeasible  (CEQA  Sec. 
21002).  In  the  latter  case,  projects  may 


be  approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  listed  endangered  species 
or  their  habitat.  Protection  of  listed 
species  through  CEQA  is,  therefore, 
dependent  upon  the  discretion  of  the 
agency  involved. 

The  flat-tailed  homed  lizard  may 
receive  some  level  of  protection  through 
the  Act  because  of  overlapping  ranges  or 
proximity  to  other  federally  listed 
species  in  California.  These  species 
include  Coachella  Valley  fringe-toed 
lizard  (Uma  inomata),  Coachella  Valley 
milk-vetch  (Astragalus  lentiginosus  var. 
coachellae),  Pierson's  milk-vetch 
[Astragalus  magdalenae  var.  peirsonii), 
bighorn  sheep  in  the  Peninsular  Ranges 
(Ova's  canadensis),  and  desert  tortoise 
[Gopherus  agassizii). 

Tne  federally  threatened  Coachella 
Valley  fringe-toed  lizard  is  restricted  to 
the  Coachella  Valley,  but  its  distribution 
overlaps  with  the  northern  portion  of 
the  flat-tailed  homed  lizard's  range  in 
the  Coachella  Valley.  However,  the  flat- 
tailed  homed  lizard  may  use  additional 
habitat  within  the  Coachella  Valley  in 
which  the  fringe-toed  lizard  does  not 
occur.  In  addition,  the  majority  of 
suitable  habitat  in  the  Coachella  Valley 
in  which  both  the  fringe-toed  lizard  and 
flat-tailed  homed  lizard  occur  is  not 
protected.  Only  2,150  ha  (5,314  ac)  of 
suitable  flat-tailed  horned  lizard  habitat 
is  protected  as  part  of  the  Coachella 
Valley  Fringe-toed  Lizard  Preserve 
System  (Coachella  Valley  Mountains 
Conservancy  2001).  The  federally 
endangered  Coachella  Valley  milk-vetch 
also  co-occurs  with  the  flat-tailed 
homed  lizard  only  within  the  Coachella 
Valley  and  offers  no  additional 
conservation  beyond  that  provided  by 
the  fringe-toed  lizard.  However,  projects 
in  which  there  is  a  Federal  action  that 
may  affect  one  or  both  these  species  are 
subject  to  Section  7  consultation  with 
the  Service  under  the  Act.  Section  7 
consultations  on  the  Coachella  Valley 
fringe-toed  lizard  and/or  Coachella 
Valley  milk-vetch  may  indirectly 
provide  ways  to  avoid  or  minimize 
adverse  impacts  to  the  flat-tailed  homed 
lizard  in  addition  to  the  targeted 
species. 

The  federally  end^gered  bighorn 
sheep  of  the  Peninsular  Ranges  and  flat- 
tailed  homed  lizards  may  overlap  in 
habitat  use  at  the  edge  of  both  of  their 
ranges,  where  there  is  suitable  habitat 
for  both  species  in  close  proximity  to 
the  toe  of  slope  of  the  mountains. 
However,  the  benefit  to  the  flat-tailed 
homed  lizard  provided  by  the 
protection  of  bighorn  sheep  in  the 
Peninsular  Ranges  is  inconsequential. 

The  federally  endangered  Pierson's 
milk-vetch  is  restricted  to  the  Algodones 


Duoes,  in  which  the  flat-tailed  homed 
lizard  occiu-s  in  low  numbers  (Wright 
2002),  therefore  offering  little  protection 
to  the  flat-tailed  horned  lizard.  The 
range  of  the  federally  threatened  desert 
tortoise  may  marginally  overlap  with 
the  flat-tailed  homed  lizard  in  certain  . 
parts  of  the  Coachella  Valley,  near  the 
east  side  of  the  Salton  Sea  and  the  east 
side  of  the  Algodones  Dunes;  however, 
no  conservation  value  to  the  flat-tailed 
homed  lizard  should  be  expected. 

Through  NEPA  and  the  Fish  and 
Wildlife  Coordination  Act,  we  may 
recommend  discretionary  conservation 
measures  to  avoid,  minimize,  and  offset 
impacts  to  fish  and  wildlife  resources 
resulting  from  Federal  projects  and 
water  development  projects  authorized 
by  the  U.S.  Army  Corps  of  Engineers. 

The  Management  Strategy/CA  has 
been  the  main  regulatory  mechanism 
established  for  the  conservation  of  the 
flat-tailed  horned  lizard  throughout  its 
range.  The  Management  Strategy/CA 
was  signed  in  1997  and  included  an 
extensive  list  of  planning  actions 
developed  as  recommendations  to 
management  agencies  to  ensure 
population  viability  within  each  MA 
(Foreman  1997).  A  caveat  of  the 
Management  Strategy,  however,  was 
that  the  implementation  of  these  actions 
is  subject  to  availability  of  funds  and 
compliance  with  all  applicable 
regulations.  In  addition,  the  CA  is  a 
voluntary  agreement  to  implement  the 
Management  Strategy;  a  signatory 
agency  may  withdraw  from  the  CA  after 
giving  the  other  signatories  60  days' 
notice. 

Some  of  the  plaiming  actions  have  not 
yet  been  implemented.  The  planning 
action  to  "limit  vehicle  access  and  limit 
route  proliferation  within  MAs,"  has  not 
been  achieved.  No  action  has  been  taken 
regarding  the  planning  subactions  to 
designate  all  routes  either  open,  closed, 
or  limited;  and  to  reduce  open  and 
limited  route  density  in  MAs  (Shroufe 
in  litt.  2002,  Wright  in  litt.  2002), 
despite  these  subactions'  being  "priority 
1"  actions.  Priority  1  actions  are  defined 
in  the  Management  Strategy  (Foreman 
1997)  as  "action[s]  that  must  be  taken  in 
the  near  term  to  conserve  the  species 
and  prevent  irreversible  population 
declines."  The  lack  of  enforcement  to 
ensure  closed  cuid  limited  use  areas  is 
the  primary  deficiency  of  Management 
Strategy  Implementation.  Should  future 
research  demonstrate  that  OHV  use 
poses  a  significant  threat  to  the  species, 
these  deficiencies  may  need  to  be 
corrected  to  avoid  the  species  being 
listed  in  the  future. 

While  some  important  planning 
actions  in  the  Management  Strategy 
have  not  yet  been  implemented,  the 
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actions  that  have  been  and  are  being 
implemented  do  provide  protection  for 
the  flat-tailed  homed  lizard  and  its 
habitat  and  have  contributed  to 
reductions  in  specific  threats  to  the 
species.  Most  planning  actions  listed  in 
the  Management  Strategy  were 
implemented  between  Uie  period  of  May 
1997  and  June  2002  (see  oiu  response  to 
comment  3).  The  Management  Strategy 
actions  that  contributed  the  most  to  the 
conservation  of  flat-tailed  horned 
lizards  were  the  exclusion  of  pesticide 
spraying  within  MAs,  exclusion  of 
competitive  recreational  events  within 
MAs,  efforts  to  develop  and  implement 
a  monitoring  strategy,  and 
compensation  for  project  impacts  to  flat- 
tailed  homed  lizard  habitat. 

The  actions  that  have  been  and  are 
being  implemented  on  the  MAs  do 
provide  protection  for  the  flat-tailed 
homed  lizard  and  its  habitat  in  each  of 
the  four  geographic  areas,  except  the 
Coachella  Valley,  ia  which  the  flat- 
tailed  homed  lizard  occurs. 
Additionally,  the  Management  Strategy 
has  contributed  to  reductions  in  specific 
threats  to  the  species,  and  to  the 
viability  of  the  flat-tailed  homed  lizard 
in  each  of  the  five  MAs  and  ultimately 
the  four  geographic  areas.  Current 
available  information  does  not  indicate 
that  the  viability  of  the  flat-tailed 
homed  lizard  in  each  of  the  geographic 
areas  in  which  it  occiu's,  with  the 
exception  of  the  Coachella  Valley,  is 
dependent  on  full  implementation  of 
the  Management  Strategy. 

Regional  Habitat  Conservation  Plans 
in  preparation  by  the  Coachella  Valley 
Association  of  Governments  and  the 
Agua  Caliente  Band  of  Cahuilla  Indians 
would  conserve  a  yet-to-be-determined 
amount  of  flat-tailed  homed  lizard 
habitat,  leaving  the  rest  subject  to 
development.  These  Habitat 
Conservation  Plans  are  in  progress  and 
are  subject  to  approval  in  the  futm'e; 
therefore,  their  completion  and 
implementation  cannot  be  relied  upon 
for  conservation  purposes. 

Tlie  species  is  listed  in  the  official 
Mexican  Endangered  Species  List  as 
threatened  (CEDO  2001).  Consequently, 
the  species  is  protected  from  collection, 
sale,  and  commerce,  and  its  habitat  is 
afforded  special  protection  in  Mexico. 
The  majority  (about  60  percent)  of  the     , 
species'  range  in  Mexico  lies  within  two 
Mexican  Federal  natiual  protected 
areas:  The  Upper  Gulf  of  California  and 
Colorado  Delta  Biosphere  Reserve,  and 
the  Pinacate  and  Gran  Desierto  de  Altar 
Biosphere  Reserve  (CEDO  2001).  The 
National  Park  of  Pinacate  is  an  area 
administered  by  the  Mexican 
govenunent  with  use  restrictions  similar 
to  those  of  a  national  park  in  the  United 


States.  However,  the  boundaries  are  not 
well  established,  and  enforcement  of 
regulations  is  minimal. 

In  conclusion,  currently  available 
information  does  not  indicate  that 
inadequate  regulatory  mechanisms 
necessitate  listing  the  species  under  the 
Act.  However,  if  flat-tailed  homed 
lizard  populations  are  found  to  be 
declining  in  the  future,  it  would  be 
prudent  to  revisit  the  adequacy  of  the 
regulatory  mechanisms  mentioned 
above,  including  the  Management 
Strategy. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Pesticide  spraying  associated  with  the 
Curlytop  Virus  Control  Program  to 
control  the  beet  leafhopper  (Circulifer 
tenellus)  (Curlytop  Program)  on  the  east 
and  west  sides  of  the  Salton  Sea  and 
Imperial  Valley,  is  a  threat  because  of  its 
effects  on  the  ant  prey  base  for  flat- 
tailed  homed  lizards.  In  the  1993 
proposed  rule,  this  threat  was  identified 
as  having  an  impact  mainly  the  East 
Mesa  and  Yuha  Desert.  Since  the 
proposed  mle,  the  threat  from  pesticide 
spraying  has  been  reduced  by  a  BLM 
Record  of  Decision  on  the  Curlytop 
Program  in  1997  and  2002  to  prohibit 
'pesticide  spraying  within  MAs.  The 
Curlytop  Program  or  a  similar  program 
has  not  been  conducted  in  the  Arizona 
geographic  area  of  the  species  range 
(Minch,  Arizona  Department  of  Food 
and  Agriculture,  pers.  comm.  2002). 
However,  the  Ciulytop  Program  persists 
outside  MAs  and  its  direct,  and  indirect 
effects  on  flat-tailed  horned  lizard 
populations  outside  the  MAs  are  not 
known  in  any  detail.  Foreman  (1997) 
stated  that  the  effects  of  applying  broad- 
spectrum  insecticide  to  desert  scrub 
communities  over  many  years  are 
potentially  many  and  complex. 
Pesticide/herbicide  drift  from  croplands 
also  has  the  potential  to  adversely  affect 
plant  communities  adjacent  to 
agricultural  areas  (Foreman  1997). 

The  California  Department  of  Food 
and  Agricultvue's  Joint  Environmental 
Assessment  proposed  that  the  Curlytop 
Program  is  likely  to  have  no  direct 
adverse  effect  to  flat-tailed  horned  lizard 
populations,  because  studies  (Hall  and 
Clark  1982,  Peterle  and  Giles  1964,  and 
f  Giles  1970;  all  cited  in  CDFA  2000)  have 
shown  various  lizard  species  have  a 
high  tolerance  of  malathion.  However, 
indirect  effects  of  the  Curlytop  Program 
to  ant  populations  were  noted  as  being 
a  concern  in  the  associated  Biological 
Opinion  (11430-2002-7FCC-2365.1). 
The  Curlytop  Program  included 
monitoring  of  ant  colonies  in  1991. 
Malathion  was  found  to  negatively 
affect  ant  colonies  temporarily; 


however,  ant  colonies  rapidly  recovered 
(Peterson  in  litt.  1991).  The  Biological 
Opinion  estimated  the  program  could 
affect  up  to  141,643  ha  (350,000  ac)  of 
flat-tailed  homed  lizard  habitat  outside 
the  MAs;  however,  most  treatments  are 
localized. 

Historically,  treatments  in  the 
Imperial  Valley  are  necessary  1  out  of 
every  3  years,  and  the  area  treated  may 
vary  from  50  to  a  few  thousand  hectares 
(100  to  several  thousand  acres)  (CDFA 
2000).  The  most  recent  treatments  in  the 
Imperial  Valley  were  in  1998  and  1991, 
when  2,388  ha  (5,900  ac)  and  2,891  ha 
(7,143  ac),  respectively,  of  flat-tailed 
homed  lizard  habitat  were  spraved 
(CDFA  2000). 

Because  of  the  limited  extent  of  area 
sprayed,  the  prohibition  of  spraying  on 
MAs,  the  long  intervals  between 
applications,  and  the  apparently 
temporary  nature  of  the  adverse  affects, 
we  do  not  believe  the  Ciulytop  Program 
to  be  a  threat  to  the  species  throughout 
all  or  a  significant  portion  of  its  range 
to  the  extent  that  the  flat-tailed  horned 
lizard  would  be  likely  to  become  in 
danger  of  extinction  in  the  foreseeable 
futiu-e.  However,  because  the  study 
conducted  by  CDFA  (mentioned  earlier) 
was  cursory,  we  recommend  further 
monitoring  of  ant  colonies  and  flat- 
tailed  homed  lizard  populations  in 
treated  and  adjacent  areas. 

The  potential  adverse  impacts 
associated  with  drought  were 
mentioned  in  the  1993  proposed  mle. 
The  threat  that  localized  areas  may 
experience  long-term  drought  resulting 
in  decreased  local  flat-tailed  horned 
lizard  populations  still  exists. 

In  our  1993  proposal  to  list  the  flat- 
tailed  homed  lizard  as  threatened,  we 
identified  numerous  potential  threats  to 
the  species  and  its  habitat  as  the 
rationale  for  believing  that  the  listing  of 
the  flat-tailed  homed  lizard  was 
warranted.  In  this  withdrawal,  we  have 
spoken  directly  to  many  of  the  threats 
discussed  in  our  1993  proposal  in 
addition  to  other  information  that  has 
become  available  since  the  publication 
of  that  proposal.  We  did  not,  however, 
speak  directly  to  all  threats  because  we 
believe,  based  on  our  review  of 
currently  available  and  credible 
information,  that  the  threats  not  directly 
discussed  here  no  longer  pose  a 
significant  threat  to  the  species  and/or 
its  habitat  individually  or  in 
combination  such  that  the  species 
warrants  listing  under  the  Act. 

Finding 

The  species  was  proposed  as 
threatened  in  1993  because  much  of  the 
habitat  of  this  species  was  reported  to 
have  been  lost,  fragmented,  or  degraded 
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by  human  use;  and  relative  densities 
were  reported  to  have  declined  in  at 
least  one  of  five  optimal  habitat  areas. 
Much  of  the  species'  habitat  has  been 
lost,  fragmented,  or  degraded,  but 
available  data  concerning  population 
abundance,  trends,  and  threats  do  not 
indicate  that  because  of  this  habitat  loss 
and  degradation  the  species  is  likely  to 
become  endangered  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range. 

The  information  on  population  trends 
presented  in  the  1993  proposed  rule  was 
derived  in  part  from  scat  count  data 
collected  between  1979  and  1991.  We 
no  longer  consider  the  use  of  these  scat 
counts  reliable  for  this  purpose,  as 
previously  discussed  in  this  rule. 
Therefore,  we  do  not  consider  scat 
counts  useful  or  reliable  indicators  of      i 
population  abundance.  Currently  ' 

available  data  do  not  suggest  that  flat- 
tailed  homed  lizard  populations  are 
declining  in  any  of  the  geographic  areas. 

On  the  basis  of  the  analysis  of  the  five 
factors  for  the  four  different  geographic 
areas  in  which  the  flat-tailed  horned 
lizard  occurs  in  the  U.S.,  we  conclude 
that  the  species  is  in  danger  of 
extirpation  within  the  Coachella  Valley, 
because  of  the  large  amount  of  habitat 
loss,  the  drastic  curtailment  of  its  range, 
a  high  degree  of  fragmentation  of 
remaining  habitat,  and  the  threat  of 
habitat  loss  in  the  foreseeable  future. 

While  we  have  determined  that  the 
population  of  flat-tailed  homed  lizards 
in  the  Coachella  Valley  is  endangered 
with  extinction  within  the  foreseeable 
futiu^e,  we  have  concluded  that  the 
current  distribution  of  the  flat-tailed 
homed  lizard  in  the  Coachella  Valley 
does  not  constitute  a  significant  portion 
of  the  species'  range.  We  have  made  this 
determination  based  on  the  following: 
(1)  Small  extent  of  flat-tailed  homed 
lizard  habitat  in  the  Coachella  Valley 
relative  to  the  overall  range  of  the 
species  (approximately  3  percent  of  the 
range  in  the  U.S.,  and  roughly  1  percent 


of  the  species  range  overall,  including 
Mexico);  and  (2)  high  level  of  habitat 
fragmentation.  In  addition,  current 
scientific  evidence  does  not  suggest  that 
the  Coachella  Valley  population  is 
genetically,  behaviorally,  or  ecologically 
unique;  nor  does  it  appear  to  be  a  large 
population  of  flat-tailed  horned  lizards 
or  contribute  individuals  to  other 
geographic  areas  through  emigration. 

Currently,  the  only  geographic  areas 
that  have  relatively  large  amounts  of 
flat-tailed  horned  lizard  habitat  on 
private  lands  are  the  Coachella  Valley 
and  the  west  side  of  Salton  Sea/Imperial 
Valley.  The  Coachella  Valley  is 
discussed  above.  Currently  available 
information  does  not  suggest  that 
development  of  private  lands  on  the 
west  side  of  Salton  Sea/Imperial  Valley 
poses  a  threat  in  the  foreseeable  future. 
The  only  towns  in  this  geographic  area 
are  Borrego  Springs,  Ocotillo,  Ocotillo 
Wells,  and  Salton  City.  The  largest  of 
these  towns  is  Borrego  Springs  with  a 
population  of  approximately  3,000 
people.  It  is  likely  the  size  of  these 
towns  will  not  change  significantly  in 
the  foreseeable  future.  Therefore,  we 
conclude  that  the  threat  of  development 
of  private  lands  in  areas  other  than  the 
Coachella  Valley  is  not  significant 
enough  to  endanger  the  species  within 
the  foreseeable  future  throughout  a 
significant  portion  of  its  range. 

In  addition,  currently  available  data 
do  not  suggest  that  the  flat-tailed  horned 
lizard  is  likely  to  become  an  endangered 
species  within  the  foreseeable  future  on 
the  west  side  of  the  Salton  Sea/Imperial 
Valley  and  east  side  of  Imperial  Valley. 
The  primary  potential  threat  to  the  flat- 
tailed  homed  lizard  identified  for  these 
areas  is  OHV  use.  As  disciissed  under 
Factor  A  in  the  "Summary  of  Factors 
Affecting  the  Species"  section,  we 
believe  the  available  studies  do  not 
collectively  show  that  OHV  activity 
causes  declines  in  flat-tailed  homed 
lizard  populations,  or  that  adverse  OHV 


impacts  pose  a  significant  threat  to  these 
populations. 

We  conclude  the  Arizona  population 
is  not  likely  to  become  endangered 
within  the  foreseeable  future,  because  of 
the  relatively  low  level  of  OHV  activity 
in  this  geographic  area  and  the  low 
degree  of  threats  from  development  due 
to  the  low  percentage  of  lands  in  private 
ownership. 

Following  our  above  analysis  and 
discussion,  we  have  determined  that  the 
action  of  fisting  the  flat-tailed  horned 
lizard  as  threatened  throughout  its  range 
as  proposed  in  1993  is  not  warranted. 
We  have  made  this  determination 
because  the  threats  to  the  species,  as 
identified  in  the  proposed  rule,  are  not 
as  significant  as  earlier  believed,  and 
current  available  data  do  not  indicate 
that  the  threats  to  the  species  and  its 
habitat  are  likely  to  endanger  the 
species  in  the  foreseeable  future 
throughout  all  or  a  significant  pbrtion  of 
its  range.  Consequently,  we  withdraw 
our  1993  proposal  to  list  the  flat-tailed 
horned  lizard  as  threatened  throughout 
its  range. 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

McNally  Fire/Sherman  Pass 
Restoration  Project 

agency:  USDA  Forest  Service. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Department  of 
agriculture,  forest  Service  is  preparing 
an  enviroimiental  impact  statement 
(EIS)  to  address  the  impacts  of  the 
McNally  Fire.  In  July  and  August  of 
2002,  the  Sequoia  National  Forest 
experienced  the  largest  wildfire  in  its 
history.  The  Sequoia  National  Forest 
proposes  to  begin  long-term  ecological 
restoration  on  portions  the  fire  damaged 
areas  on  the  Cannell  Meadow  Ranger 
District  that  are  outside  of  inventoried 
roadless  areas.  The  McNally  Fire/ 
Sherman  Pass  Restoration  Project  would 
implement  restoration  measures  on 
those  watersheds  containing  conifer 
habitats  that  are  outside  the  roadless 
areas  and  that  burned  with  a  moderate 
to  high  severity  leading  to  heavy  tree 
mortality.  The  fire  produced  adverse 
effects  to  forest  resources  such  as  soils, 
riparian  areas,  and  wildlife  habitat.  The 
fire  also  killed  thousands  of  trees  that  if 
left  untreated  will  contribute  to  high 
loading  over  time  and  re-create  high 
risks  for  another  catastrophic  fire.  The 
goal  of  the  project  is  to  move  the  burned 
areas  toward  the  desired  conditions 
described  in  the  Sequoia  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan)  as  amended  by  the  Sierra 
Nevada  Forest  Plan  Amendment 
(SNFPA). 

DATES:  The  public  is  asked  to  submit 
any  issues  (points  of  concern,  debate, 
dispute,  or  disagreement)  regarding 
potential  effects  of  the  proposed  action 
by  February  12,  2003.  The  draft  EIS  is 
expected  to  be  available  for  public 
comment  in  August  2003  and  the  final 


EIS  is  expected  to  be  published  in 

November  2003. 

ADDRESSES:  Send  written  comments  to: 

McNally  Fire/Sherman  Pass  Restoration 

Project  USDA  Forest  Service,  Sequoia 

National  Forest,  900  W.  Grand  Avenue, 

Porterville,  CA  93257. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Simonson,  Ecosystem  Manager,  Sequoia 

National  Forest,  at  the  Address  listed 

above.  The  phone  number  is  (559)  784- 

1500. 

SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

In  light  of  desired  conditions 
specified  in  our  Forest  Plan  and  the 
existing  conditions  within  the  project 
area  outlined  above,  there  is  an 
immediate  need  to: 

1.  Re-establish  burned  conifer  stands 
to  provide  important  habitat  for  such 
old  forest  species  as  the  spotted  owl, 
fisher,  marten,  and  goshawk  within  250 
years. 

2.  Restore  ground  cover  to  soils  left 
unprotected  by  the  fire  in  order  to 
minimize  erosion  in  the  short  term,  to 
protect  ft'om  catastrophic  fires  and  to 
replace  organic  material  over  the  long 
term. 

3.  Reduce  existing  fuels  to  10-15  tons 
per  acre  in  order  to  reduce  the  risk  of 
another  stand-replacing  fire  which 
would  damage  recovering  habitats  and 
riparian  condition,  thereby  setting  back 
the  clock  on  development  of  old  forest 
habitat  and  riparian  restoration. 


Ih-oposed  Action 

This  project  proposes  to  restore 
approximately  6,000  acres  of  conifer 
habitat  and  riparian  areas  with  a 
combination  of  treatment  methods. 
Within  these  6,000  acres,  approximately 
1,600  acres  are  within  Riparian 
Conservation  Areas  (RCA).  All  the  areas 
proposed  for  treatment  are  to  be 
managed  as  either  RCAs  or  Old  Forest 
Emphasis  (OFE)  areas  following 
direction  in  the  Forest  Plan  as  amended. 

Treatments  that  would  be  applied  in 
a  specific  area  depend  upon  the  specific 
restoration  need,  the  slope  of  the  terrain, 
the  degree  of  confer  mortality,  and  the 
land  management  allocation.  Where 
possible,  dead  trees  that  have 
commercial  value  and  that  are  not 
needed  to  meet  resource  objectives 
would  be  removed  from  the  site  through 
a  commercial  timber  sale,  as  fuelwood, 
or  as  other  products.  This  commercial 


component  is  important  both  to  ensure 
viability  of  the  operation  and  to  generate 
funds  to  finance  related  restoration 
activities  within  the  project  area. 

Felling  of  dead  trees  across  the 
contour  of  the  slope  is  proposed  to 
stabilize  sediment.  Reforestation  with 
conifers  is  proposed  to  re-establish 
habitats  occupied  by  late  serai  species 
prior  to  the  fire  and  in  order  to  link 
together  suitable  remnant  habitats  and 
restore  large  expanses  of  old  forest 
habitat.  Large-diameter  snags  and  logs 
will  be  retained  in  sufficient  quantity  to 
maintain  legacy  structiu^s  for  both  the 
late-seral  species  and  their  prey. 
Vegetation  control  by  hand  removal  is 
proposed  during  the  first  five  years  after 
planting  to  help  ensure  survival  of 
planted  trees. 

Riparian  Conservation  Areas  (RCA) 
would  also  be  treated  to  restore  riparian 
values  by  re-establishing  vegetation, 
reducing  excessive  fuel  loadings, 
stabilizing  stream  channels  and 
sediment,  and  improving  ground  cover 
conditions.  Contour  felling  of  dead  trees 
is  proposed  to  stabilize  sediment. 
Planting  of  native  plants  such  as 
conifers,  willows,  and  alders  is 
proposed  to  re-establish  the  riparian 
corridor. 

Responsible  Official 

The  responsible  official  is  Forest 
Supervisor  Arthur  L.  Gaffrey,  Sequoia 
National  Forest,  900  West  Grand  Ave., 
Porterville,  California  93257. 

Comment  Requested 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  that,  at 
this  early  stage,  it  is  very  important  to 
give  reviewers  notice  of  several  court 
rulings  related  to  public  participation  in 
the  environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage,  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS,  may  be  waived  or  dismissed 
by  the  courts.  City  Angoon  v.  Model,  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
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Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334  (E.D.  Wis.  1980).  Because 
of  these  court  rulings,  it  is  very 
important  that  persons  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS.  To  assist  the  Forest 
Service  in  identifying  and  considering 
issues  and  concerns  on  the  proposed 
action,  comments  should  be  as  specific 
as  possible. 

Dated:  December  23,  2002. 
Arthur  L.  Gaffirey, 

Forest  Supervisor.  Sequoia  National  Forest, 
USDA.  Forest  Serxice-. 
|FR  Doc.  03-1  Filed  1-2-03;  8:45  am) 
BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Opal  Creek  Scenic  Recreation  Area 
(SRA)  Advisory  Council 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  An  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council 
meeting  will  convene  in  Stayto,  Oregon 
on  Monday,  January  13,  2003.  The 
meeting  is  scheduled  to  begin  at  6  p.m., 
and  will  conclude  at  approximately  8:30 
p.m.  The  meeting  will  be  held  in  the 
South  Room  of  the  Staytoii  Community 
Center  located  on  400  West  Virginia 
Street  in  Stayton,  Oregon. 

The  Opal  Creek  Wilderness  and  Opal 
Creek  Scenic  Recreation  Area  Act  of 
1996  (Opal  Creek  Act)  (Pub.  L.  104-208) 
directed  the  Secretary  of  Agriculture  to 
establish  the  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council.  The 
Advisory  Council  is  comprised  of 
thirteen  members  representing  state, 
coimty  and  city  governments,  and 
representatives  of  various  organizations, 
which  include  mining  industry, 
envirorunental  organizations,  inholders 
in  Opal  Creek  Scenic  Recreation  Area, 
economic  development,  Indian  tribes, 
adjacent  landowners  and  recreation 
interests.  The  council  provides  advice  to 
the  Secretary  of  Agriculture  on 
preparation  of  a  comprehensive  Opal 
Creek  Management  Plan  for  the  SRA, 
and  consults  on  a  periodic  and  regular 
basis  on  the  management  of  the  area. 
Tentative  agenda  items  include  the 
following  topics:  Discuss  project  work 
plans  and  timelines,  continue 
developing  monitoring  and 


transportation  plans,  and  give  update  on 
management  plan  appeal  status. 

A  direct  public  comment  period  is 
tentatively  scheduled  to  begin  at  8  p.m. 
Time  alloted  for  individual 
presentations  will  be  limited  to  3 
minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
cannot  be  presented  within  the  time 
limits  of  the  comment  period.  Written 
comments  may  be  submitted  prior  to 
January  13  meeting  by  sending  them  to 
Designated  Federal  Official  Rodney 
Stewart  at  the  address  given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  informqation  regarding  this 
meeting,  contact  Designated  Federal 
Official  Rodney  Steward;  Willamette 
National  Forest,  Detroit  Ranger  District, 
HC  73  Box  320,  Mdl  City,  OR  97630; 
(505) 853-3366. 

Dated:  December  24.  2002. 
Y.  Robert  Iwamoto, 

Deputy  Forest  Supen,'isor. 

|FR  Doc.  03-18  Filed  1-2-03;  8:45  am] 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Lincoln  County  Resource 
Advisory  Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SliMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Public  Law 
106-393)  the  Kootenai  National  Forests' 
Lincoln  County  Resource  Advisory 
Committee  will  meet  on  January  13, 
February  3,  March  3,  and  April  7,  2003 
at  6:30  p.m.  in  Libby,  Montana  for 
business  meetings.  The  meetings  are 
open  to  the  public. 

DATES:  January  13,  February  3,  March  3, 
and  April  7,  2003. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Kootenai  National  Forest 
Supervisor's  Office,  located  at  1101  U.S. 
Highway  2  West,  Libby,  MT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Edgmon,  Committee 
Coordinator,  Kootenai  National  Forest  at 
(406)  293-6211,  or  e-mail 
bedgmon@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
topics  include  status  of  approved 
projects,  accepting  project  proposals  for 
consideration  and  receiving  public 
comment.  If  the  meeting  date  or  location 
is  changed,  notice  will  be  posted  in  the 


local  newspapers,  including  the  Daily 
Intertake  based  in  Kalispell,  MT. 

Dated:  December  23,  2002. 
Bob  Castaneda, 
Forest  Super\'isor. 

[FR  Doc.  03-32  Filed  1-2-03:  8:45  am) 
BILUNG  COD€  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Plumas  County  Resource  Advisory 
Committee  (RAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meetings. 

SUMMARY:  The  Plumas  County  Resource 
Advisory  Committee  (RAC)  will  hold 
meetings  on:  January  10,  2003,  in 
Greenville,  California;  February  21, 
2003,  in  Portola,  California;  and  a  third 
on  March  7,  2003,  at  a  location  to  be 
announced  at  a  later  date.  The  purpose 
of  the  January  meeting  will  be  to  discuss 
the  Cycle  3  funding  process  and  to 
review  the  progress  of  Cycle  1  projects 
under  the  Title  2  provisions  of  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000.  The 
purpose  of  the  February  meeting  will  be 
to  select  Cycle  2  projects  for 
recommendation  to  the  Plumas  National 
Forest  Supervisor  for  funding 
consideration,  while  the  meeting  in 
March  will  be  to  review  and  discuss  the 
Forest  Service  approved  Cycle  2 
projects. 

DATES  AND  ADDRESSES:  The  January  10 
meeting  will  take  place  from  9  a.m.-l:30 
p.m.,  at  the  Catholic  Church  Social  Hall, 
209  Jesse  Street,  Greenville,  California. 
The  February  21  meeting  will  take  place 
from  9  a.m.-4  p.m.,  at  the  Eastern 
Plumas  Health  Care  Educational 
building,  500  First  Avenue,  Portola, 
California,  The  March  7  meeting  will 
start  at  9  a.m.,  at  a  location  to  be 
announced  at  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Anne  Schramel  Taylor,  Forest 
Coordinator,  USDA,  Plumas  National 
Forest,  P.O.  Box  11500/159  Lawrence 
Street,  Quincy,  CA,  95971;  (530)  283- 
7850;  or  by  E-MAIL  eatayIor@fs.fed. us. 
Final  agendas  are  posted  one  week  prior 
to  the  meeting  on  the  Internet  at: 
http://www.fs.r5.fs.fed.us/pay2states/ 
plumas.  Prior  meeting  minutes  and 
agendas  are  available  on  the  same  site. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  for  the  January  10  meeting 
include:  (1)  Forest  Service  update 
i^garding  RAC  general  administration, 
(2)  Review  Cycle  1  project 
accomplishments  to  date;  (3)  Consider 
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and  make  decision  on  Cycle  3  funding 
cycle;  and,  (4)  Future  meeting  schedule/ 
logistics/agenda. 

The  agenda  for  the  February  21 
meeting  will  focus  on  the  review  and 
selection  of  Cycle  2  projects  for 
recommendation  to  the  Plumas  National 
Forest  Supervisor  for  funding 
consideration.  General  RAC 
administration  and  futiue  meeting 
logistics  will  also  be  included. 

The  agenda  for  the  March  meeting 
will  include  a  review  and  discussion 
with  the  Forest  Service  regarding  the 
approved  Cycle  2  projects,  along  with 
other  items  to  be  determined  at  the 
February  meeting.  The  meetings  are 
open  to  the  public  and  individuals  may 
address  the  Committee  after  being 
recognized  by  the  Chair. 

Dated:  December  26,  2002. 
Robert  G.  Macwhorter, 
Deputy  Forest  Supervisor. 
IFR  Doc.  03^4  Filed  1-2-03;  8:45  am]       ' 
nUING  CODE  0511-02-M 


ARCTIC  RESEARCH  COMMISSION 


Notice  of  Meeting 

December  19,  2002. 

Notice  is  hereby  given  that  the  U.S. 
Arctic  Research  Commission  will  hold 
its  63rd  Meeting  in  Arlington,  VA  on 
January  27  and  28,  2003.  The  Business 
Session  open  to  the  public  will  convene 
at  9  a.m.  Monday,  January  27,  in  the 
Agenda  items  include: 

(1)  Call  to  order  and  approval  of  the 
Agenda. 

92)  Approval  of  the  Minutes  of  the 
62nd  Meeting. 

(3)  Reports  from  Congressional 
Liaisons. 

(4)  Agency  Reports. 

The  focus  of  the  Meeting  will  be 
reports  and  updates  on  programs  and 
research  projects  affecting  the  U.S. 
Arctic.  Presentations  include  a  review  of 
the  research  needs  for  civil 
infrastructure  in  Alaska. 

The  Business  Session  will  reconvene 
at  9  a.m.  Tuesday,  January  28.  An 
Executive  Session  will  follow 
adjournment  of  the  Business  Session. 

Any  person  plaiming  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters 
must  inform  the  Commission  in  advance 
of  those  needs. 

Contact  Person  for  More  Information: 
Dr.  Garrett  W.  Brass,  Executive  Director, 


Arctic  Research  Commission,  (703)  525- 
0111  or  TDD  (703)  306-0090. 

Garrett  W.  Brass. 

Executive  Director. 

[FR  Doc.  03-73  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  7555-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Notice 

Agency:  Commission  on  Civil  Rights. 

Date  and  Time:  Friday,  January  10, 
2003,  8:30  a.m. 

Place:  Hyatt  Regency  Albuquerque, 
330  Tijeras  Avenue,  NW.,  Albuquerque, 
NM  87102. 

Status: 

Agenda 

I.  Approval  of  Agenda. 
n.  Approval  of  Minutes  of  December  13, 
2002  Meeting. 

III.  Announcements. 

IV.  Staff  Director's  Report. 

V.  State  Advisory  Committee 

Appointments  for  Connecticut. 

VI.  Program  Planning. 

Vn.  Presentations  fitam  State  Advisory 
Committee  Chairs  from  the  Rocky 
Moimtain  Region. 

Vni.  Presentations  from  Individual  and 
Organizational  Representatives  on 
Civil  Rights  Issues  Facing  New 
Mexico. 

IX.  Future  Agenda  Items. 
Contact  Person  for  Further 

Information:  Les  Jin,  Press  and 

Communications  (202)  376-7700. 

Debra  A.  Carr, 

Deputy  General  Counsel. 

[FR  Doc.  02-33151  Filed  12-31-02;  2:36  pm] 

BILUNG  CODE  6335-01-H 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-809] 

Certain  Forged  Stainless  Steel  Flanges 
From  India:  Final  Results  of 
Antidumping  Duty  New  Shipper 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  new  shipper  review. 

summary:  On  September  27,  2002,  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  this 
new  shipper  review  of  certain  forged 
stainless  steel  flanges  from  India  (67  FR 


61069).  This  review  covers  one 
manufacturer/exporter.  Metal  Forgings 
Pvt.  Ltd.  (Metal  Forgings)  and  sales  of 
the  subject  merchandise  to  the  United 
States  during  the  period  January  1 ,  2001 
through  July  31,  2001.  The  final  results 
do  not  differ  from  the  preliminary 
results  of  review,  in  which  we  foimd 
that  the  respondent  made  no  sales  in  the 
United  States  at  prices  below  normal 
value. 

EFFECTIVE  DATE:  January  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Killiam  or  Robert  James,  AD/ 
CVD  Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-5222  or  (202)  482- 
0649,  respectively  ^  . 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  27,  2002,  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  this 
new  shipper  review  of  certain  forged 
stainless  steel  flanges  from  India  (67  FR 
61069).  We  invited  interested  parties  to 
comment  on  our  preliminary  residts  of 
review.  We  received  no  comments.  The 
Department  has  now  completed  the  new 
shipper  review  in  accordance  with 
section  751  of  the  Tariff  Act. 

Scope  of  Review 

The  products  covered  by  this  order 
are  certain  forged  stainless  steel  flanges 
both  finished  and  not-finished, 
generally  manufactured  to  specification 
ASTM  A-182,  and  made  in  alloys  such 
as  304,  304L,  316,  and  316L.  The  scope 
includes  five  general  types  of  flanges. 
They  are  weld  neck,  lised  for  butt-weld 
line  connections,  threaded,  used  for 
threaded  line  connections,  slip-on  and 
lap  joint,  used  with  stub  ends/butt-weld 
line  connections,  socket  weld,  used  to 
fit  pipe  into  a  machined  recession,  and 
blind,  used  to  seal  off  a  line.  The  sizes 
of  the  flanges  within  the  scope  range 
generally  from  one  to  six  inches; 
however,  all  sizes  of  the  above 
described  merchandise  are  included  in 
the  scope.  Specifically  excluded  from 
the  scope  of  this  order  are  cast  stainless 
steel  flanges.  Cast  stainless  steel  flanges 
generally  are  manufactured  to 
specification  ASTM  A-351.  The  flanges 
subject  to  this  order  are  currently 
classifiable  under  subheading 
7307.21.1000  and  7307.21.5000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
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written  description  of  the  scope  of  this 
order  remains  dispositive. 

Final  Results  of  the  Review 

No  changes  to  our  analysis  in  the 
preliminary  results  are  warranted  for 
purposes  of  these  final  results. 
Accordingly,  the  weighted-average 
dumping  margin  for  Metal  Forgings  for 
the  period  January  1,  2001  through  July 
31,  2001,  is  as  follows: 


Manufacturer/exporter 


Margin 


Metal  Forgings  Pvt.  Ltd 


0.00% 


Cash  Deposit  Requirements 

Bonding  is  no  longer  permitted  to 
-fulfill  security  requirements  for 
shipments  from  Metal  Forgings  of 
certain  forged  stainless  steel  flanges 
froafi  India  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  these  final 
results  of  new  shipper  review.  The 
following  cash-deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  new  shipper  review 
for  all  shipments  of  subject  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the 
publication  date  as  provided  for  by 
section  751(a)(2)(C)  of  the  Tariff  Act: 

•  For  subject  merchandise 
manufactured  and  exported  by  Metal 
Forgings,  no  cash  deposit  is  required.  In 
accordance  with  the  practice  established 
in  Fresh  Garlic  From  The  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  New  Shipper  Review, 
67  FR  72139  (December  4.  2002)  and 
Notice  of  Preliminary  Results  of 
Antidumping  Duty  New  Shipper  Review: 
Freshwater  Crawfish  Tail  Meat^From  the 
People's  Republic  of  China,  67  FR  52442 
(August  12,  2002),  the  new  shipper  cash 
deposit  rate  will  only  apply  to  the 
merchandise  subject  to  this  new  shipper 
review,  i.e.,  merchandise  produced  and 
exported  by  Metal  Forgings. 

•  For  subject  merchandise  exported 
by  Metal  Forgings  but  not  manufactured 
by  Metal  Forgings,  the  cash-deposit  rate 
will  be  the  rate  applicable  to  the 
m^ufacturer. 

•  If  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proceeding,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  in  the  most  recent 
segment  of  these  proceedings  in  which 
that  manufacturer  participated. 

•  Finally,  if  neither  the  exporter  nor 
the  manufacturer  is  a  firm  covered  in 
this  review  or  in  any  previous  segment 
of  this  proceeding,  the  cash  deposit  rate 
will  be  162.14  percent,  the  alf  others 


rate  established  in  the  less-than-fair- 
value  investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  fde  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred,  and  in  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Tariff  Act,  and  19  CFR  351.214. 

Dated:  December  18.  2002. 
Bernard  T.  Carreau, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  03-78  Filed  1-2-03;  8:45  am] 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-803] 

Heavy  Forged  Hand  Tools  from  the 
People's  Republic  of  China:  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

EFFECTIVE  DATE:  January  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Martin  or  Thomas  Futtner,  AD/ 
CVD  Enforcement,  Office  4,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 


of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
D(f?b230;  telephone:  (202)  482-3936 
and  (202)  482-3814,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  1,  2002,  the  Department 
of  Commerce  (the  Department) 
published  a  notice  of  opportunity  to 
request  administrative  reviews  of  the 
antidumping  duty  orders  on  heavy 
forged  hand  tools  from  the  People's 
Republic  of  China  covering  the  period 
February  1,  2001  through  January  31, 
2002  (67  FR  4945).  On  February  28, 
2002,  Tianjin  Machinery  Import  & 
Export  Corporation  (TMC),  Shandong 
Machinery  Import  &  Export  Corporation 
(SMC),  and  Liaoning  Machinery  Import 
&  Export  Corporation  (LMC)  requested 
administrative  reviews  in  the  above- 
referenced  proceedings.  Specifically, 
TMC  requested  reviews  of  the  hammers/ 
sledges,  bars/wedges,  picks/mattocks 
and  axes/adzes  orders,  SMC  requested 
reviews  of  the  hammers/sledges,  bars/ 
wedges,  picks/mattocks  orders,  and 
LMC  requested  a.  review  of  the  bars/ 
wedges  order.  Based  on  these  requests, 
the  Department  initiated  the  current 
administrative  reviews  of  TMC,  SMC 
and  LMC  under  the  requested  orders  on 
March  20,  2002.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocations  in  Part,  67  FR  14696 
(March  27,  2002).  The  petitioner,  Ames 
True  Temper,  did  not  submit  any 
requests  for  reviews  of  these  orders. 

On  May  3,  2002,  LMC  withdrew  its 
request  for  review  of  the  bars/wedges 
order.  On  May  10,  2002,  TMC  withdrew 
its  requests  for  review  of  the  hammers/ 
sledges  and  picks/mattocks  orders.  On 
June  7,  2002,  SMC  withdrew  its  request 
for  review  under  the  picks/mattocks 
order.  Additionally,  on  September  26, 
2002,  TMC  withdrew  its  requests  for 
review  of  the  axes/adzes  order  and  bars/ 
wedges  order,  and  SMC  withdrew  its 
requests  for  review  of  the  bars/wedges 
and  hammers/sledges  orders. 

On  October  9,  2002,  the  petitioner 
filed  comments  in  opposition  to  these 
withdrawal  requests  made  on 
September  26,  2002. 

Rescission  of  Review 

According  to  19  CFR  351.213(d)(1), 
the  Department  will  rescind  an 
administrative  review  if  the  party  that 
requested  the  review  withdraws  its 
requests  within  90  days  of  the  date  of 
publication  of  the  notice  of  initiation  of 
such  review,  or  at  a  later  date  if  the 
Department  determines  that  such  an 
extended  time  is  reasonable.  TMC's 
withdrawal  requests  for  the  reviews  of 
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the  axes/adzes  and  bars/wedges  orders, 
and  SMC's  withdrawal  requests  for 
reviews  of  the  bars/wedges  and 
hammers/sledges  orders  were  submitted 
after  the  90  day  deadhne  provided  by  19 
CFR  351.213(d)(1).  We  note,  however, 
section  351.213(d)(1)  permits  the 
Department  to  extend  the  deadline  if  "it 
is  reasonable  to  do  so."  The  Department 
has  determined  that  a  deadline 
extension  is  reasonable  in  the  instant 
review.  See  Memorandum  from  Holly 
Kuga  to  Bernard  T.  Carreau,  dated 
December  24,  2002,  on  fde  in  the 
Central  Records  Unit  (CRU)  located  in 
B-099  of  the  main  Department  of 
Commerce  building.  Therefore,  the 
Department  is  rescinding  the  current 
administrative  reviews  of  the  orders  on 
heavy  forged  hand  tools  with  respect  to 
TMC,  SMC  and  LMC  covering  the 
period,  February  1,  2001,  through 
January  31,  2002  . 

This  notice  is  in  accordance  with 
section  777(i)(l)  of  the  Act  and  19  CFR 
351.213(d)(4). 

Dated:  December  24,  2002. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-77  Filed  1-2-03;  8:45  am] 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-507-502] 

Notice  of  Final  Results  of  Antidumping 
Duty  New  Shipper  Review:  Certain  in- 
Shell  Raw  Pistachios  from  iran 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  final  results  in  the 

antidumping  duty  new  shipper  review 

of  certain  in-shell  raw  pistachios  from 

Iran. 

SUMMARY:  On  August  6,  2002,  the 
Department  of  Commerce  (Department) 
published  the  preliminary  results  of  this 
new  shipper  review  of  the  antidumping 
duty  order  on  certain  in-shell  raw 
pistachios  from  Iran.  See  Certain  In- 
Shell  Raw  Pistachios  from  Iran: 
Preliminary  Results  of  Antidumping 
Duty  New  Shipper  Review,  67  FR  50863 
(August  6,  2002)  (Preliminary  Results). 
This  review  covers  one  exporter,  Tehrem 
Negah  Nima  Trading  Company,  Inc. 
(Nima).  The  period  of  review  (FOR)  is 
July  1,  2000,  through  June  30,  2001. 
Comments  were  submitted  by  the 
parties  and  we  have  made  changes  to 
the  margin  calculation.  The  final 
weighted  average  dumping  margin  for 


the  reviewed  firm  is  listed  below  in  the 
section  entitled  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  January  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
PhyUis  Hall  or  Donna  Kinsella  at  (202) 
482-1398, er (202)  482-0194, 
respectively;  Antidumping  and 
Countervailing  Duty  Enforcement  Group 
III,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

Since  the  publication  of  the 
Preliminary  Results,  the  following 
events  have  occurred.  On  October  17, 
2002,  the  Department  postponed  the 
final  results  of  the  review  until  no  later 
than  150  days  from  the  date  of  issuance 
of  the  preliminary  results.  See 
Administrative  Review  of  Certain  In- 
Shell  Raw  Pistachios  From  Iran: 
Extension  of  Time  Limit  for  Final 
Results  of  New  Shipper  Review,  67  FR 
65337  (October  24,  2002).  A  request  for 
a  public  hearing  was  received  by  the 
Department  from  petitioner  (California 
Pistachio  Conunission)  on  August  13, 
2002.  On  August  14,  2002,  respondent 
submitted  information  in  response  to  a 
supplemental  cost  of  production 
questionnaire.  On  September  5,  2002, 
respondent  filed  its  case  brief.  On 
September  6,  2002,  petitioner  and 
Western  Pistachio  Association  (WPA), 
an  interested  party,  filed  case  briefs.  On 
September  12,  2002.  the  Department 
rejected  both  petitioner's  and  WPA's 
case  briefs.  On  September  13,  2002,  the 
Department  received  comments  from 
petitioner  regarding  respondent's 
August  14,  2002  submission.  On 
September  18,  2002,  petitioner  and 
WPA  resubmitted  their  case  briefs.  On 
September  30,  2002,  respondent 
submitted  a  supplemental  case  and 
rebuttal  brief.  On  October  9,  2002,  the 
Department  rejected  respondents' 
supplemental  and  rebuttal  case  brief. 
Respondent  resubmitted  a  supplemental 
case  brief  and  a  rebuttal  case  brief  on 
October  15,  2002.  On  October  17,  2002, 
the  Department  rejected  respondents' 
October  15,  2002,  supplemental  case 
brief.  On  October  21,  2002,  respondent 
submitted  a  revised  supplemental  case 
brief.  On  October  28,  2002,  petitioner 
and  Cal  Pure  Pistachios,  Inc.  (Cal  Pure), 
an  interested  party,  submitted  rebuttal 
briefs.  On  October  31,  2002,  the 
Department  rejected  petitioners'  rebuttal 
brief.  On  November  1,  2002,  petitioner 
subhiitted  a  revised  rebuttal  brief.  On 
December  9,  2002,  petitioner,  Cal  Pure 


and  respondent  submitted  conunents  on 
the  Department's  December  4,  2002. 
verification  reports  in  the  new  shipper 
reviews,  C-507-501  and  C-507-601 , 
copies  of  which  werej)laced  on  the 
record  of  this  proceeding.  The  public 
hearing  in  this  proceeding  was  held  on 
December  12,  2002. 

Scope  of  Review 

Imports  covered  by  this  review  are 
raw,  in-shell  pistachio  nuts  from  which 
the  hulls  have  been  removed,  leaving 
the  inner  hard  shells  and  edible  meats, 
from  fran.  The  merchandise  under 
review  is  currently  classifiable  under 
item  0802.50.20.00  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS).  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Facts  Available 

Section  776(a)  of  the  Tariff  Act  of 
1930  (the  Act)  provides  that  "if  any 
interested  party  or  any  other  person — 
(A)  withholds  information  that  has  been 
requested  by  the  administering 
authority.  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  \o 
subsections  (c)(1)  and  (e)  of  section  782. 
(C)  significantly  impedes  a  proceeding 
under  this  title,  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  subject  to  sections  782(d), 
and  (e)  facts  otherwise  available  in 
reaching  the  applicable  determination. 
In  this  review,  respondent  failed  to 
provide  requested  information  (i.e.,  cost 
information  for  all  production  facilities). 
In  failing  to  disclose  the  existence  of  a 
production  facility,  respondent  did  not 
provide  information  that  had  been 
requested,  leaving  the  Department 
unable  to  perform  a  proper  analysis  of 
the  cost  of  producing  the  subject 
merchandise.  Because  the  failure  to 
provide  the  cost  information  was 
revealed  five  weeks  prior  to  the  final 
results,  time  constraints  do  not  permit 
the  Department  to  request  the  necessary 
information.  Finally,  as  the  absence 
from  the  record  of  complete  cost 
information  renders  the  reported  per- 
unit  costs  unreliable,  we  conclude  that, 
pursuant  to  section  776(a)  of  the  Act, 
use  of  partial  use  of  facts  otherwise 
available  is  appropriate. 

The  statute  also  requires  that  certain 
conditions  be  met  before  the 
Department  may  resort  to  the  facts 
otherwise  available.  Where  the 
Department  determines  that  a  response 
to  a  request  for  information  does  not 
comply  with  the  request,  section  782(d) 
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of  the  Act  provides  that  the  Department 
will  so  inform  the  party  submitting  the 
response  and  will,  to  the  extent 
practicable,  provide  that  party  the 
opportunity  to  remedy  or  explain  the 
deficiency.  If  the  party  submits  further 
information  that  continues  to  be 
unsatisfactory,  or  this  information  is  not 
submitted  within  the  applicable  time 
limits,  the  Department  may,  subject  to 
section  782(e)  of  the  Act,  disregard  all 
or  part  of  the  original  and  subsequent 
responses,  as  appropriate.  In  this  case, 
the  Department  requested  that  the 
producer  provide  the  weighted-average 
cost  of  all  facilities  producing  the 
product,  and  to  report  all  affiliated 
producers.  In  responding  to  our  requests 
for  information,  contrary  to  these 
instructions,  respondent  failed  to 
disclose  the  additional  production 
facility.  Because  disclosure  of  the 
existence  of  the  additional  production 
facility  did  not  occur  until  verification 
in  the  concurrent  CVD  proceeding, 
approximately  five  weeks  prior  to  the 
deadline  for  these  final  results  and 
fourteen  months  after  this  review  began, 
we  had  no  opportunity  to  inform 
respondent  of  any  deficiency  in  its 
responses  or  to  request  additional 
information.  Prior  to  the  disclosure  at 
verification,  the  Department 
appropriately  relied  upon  respondent's 
assertions  that  it  had  disclosed  all 
relevant  cost  information. 

Section  782(e)  of  the  Act  provides  that 
the  Department  "shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  is  necessary 
to  the  determination  but  does  not  meet 
all  the  applicable  requirements 
established  by  the  administering 
authority"  if  the  information  is  timely, 
can  be  verified,  is  not  so  incomplete  that 
it  cannot  be  used,  and  if  the  interested 
party  acted  to  the  best  of  its  ability  in 
providing  the  information.  Where  all  of 
these  conditions  are  met,  and  the 
Department  can  use  the  information 
without  undue  difficulties,  the  statute 
requires  it  to  do  so.  In  this  proceeding, 
the  proper,  complete  cost  data  was  not 
provided,  which  renders  the  costs  as 
reported  so  incomplete  and  unreliable 
as  to  be  unusable. 

Therefore,  in  these  final  results,  the 
Department  will  resort  to  the  partial  use 
of  facts  available  as  the  respondent's 
reported  costs  cannot  be  relied  upon,  in 
accordance  with  section  776(a)(2)(A)  of 
the  Act.  In  doing  so,  the  Department 
must  then  determine  whether  the  use  of 
an  adverse  inference  in  applying  facts 
available  is  warranted  under  section 
776(b)  of  the  Act.  In  the  instant  review, 
we  find  that  an  adverse  inference  is 
warranted  given  that  the  respondent 
withheld  critical  information  with    • 


respect  to  the  existence  of  the  additional 
production  facility.  This  omission 
renders  the  reported  cost  data  so 
incomplete  as  to  prevent  the 
Department  from  determining  the 
proper  basis  for  constructed  value  (CV). 
Moreover,  the  significance  of  this 
omission  is  seriously  compounded  by 
the  fact  that  normal  value  in  this  review 
is  based  entirely  on  CV.  For  further 
discussion  of  application  of  adverse 
facts  available  see  comment  1  of  the 
"Issues  and  Decision  Memorandum" 
(Issues  and  Decision  Memorandum) 
from  Joseph  A.  Spetrini,  Deputy 
Assistant  Secretary,  Import 
Administration,  to  Susan  H.  Kuhbach, 
Acting  Assistant  Secretary  for  Import- 
Administration,  dated  December  26, 
2002  and  the  Memorandum  to  Neal  M. 
Halper  from  Gina  K.  Lee,  RE: 
Constructed  Value  Adjustments  for 
Final  Results,  dated  December  26,  2002. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  in  this  new 
shipper  review  are  addressed  in  the 
Issues  and  Decision  Memorandum  fi-om 
Joseph  A.  Spetrini,  Deputy  Assistant 
Secretary,  Import  Administration,  to 
Susan  H.  Kuhbach,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  December  26,  2002,  which  is 
hereby  adopted  by  this  notice.  A  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded,  all  of 
which  are  in  the  Issues  and  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  B-099. 

In  addition,  a  complete  version  of  the 
Issues  and  Decision  Memorandum  can 
be  accessed  directly  on  the  Internet  at 
http://ia.ita.doc.gov/frn/summary/ 
list. htm.  The  paper  copy  and  electronic 
version  of  the  Issues  and  Decision 
Memorandum  are  identical  in  content. 

Changes  since  the  Preliminary 
Determination 

To  determine  whether  sales  of  certain 
in-shell  raw  pistachios  from  Iran  to  the 
United  States  were  made  at  less  than 
normal  value,  we  compared  export  price 
to  normal  value.  Based  on  our  analysis 
of  comments  received,  we  have  made 
certain  changes  in  the  margin 
calculation.  See  Analysis  Memorandum 
dated  December  26,  2002. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  weighted-average  margin 
exists  for  the  period  July  1,  2000, 
through  June  30,  2001: 


Exporter/Manufacturer 

Weighted-Average 
Margin 

Tehran  Negah  Nima 
Trading  Company,  Inc. 
(Nima)        

144.05  percent 

Assessment 

The  Department  shall  determine,  and 
U.S.  Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b) 
(2002),  we  have  calculated  exporter/ 
importer-specific  assessment  rates.  We 
calculated  importer-specific  duty 
assessment  rates  on  a  unit  value  per 
kilogram  basis  and  then  divided  this 
sum  by  the  entered  value  for  that  sale. 
Based  on  our  determination  in  this 
review,  we  will  instruct  Customs  to 
assess  antidumping  duties  on  the 
merchandise  subject  to  review.  The 
Department  is  currently  conducting  a 
new  shipper  review  of  the 
countervailing  duty  order  on  raw  in- 
shell  pistachios  from  fran  involving 
Nima.  The  Department  will  adjust  both 
the  antidumping  duty  assessment  rate 
and  cash  deposit  rate  for  Nima/ 
Maghsoudi  Farms  to  offset  any  export 
subsidies  found  at  the  conclusion  of  the 
countervailing  new  shipper  review. 

Cash  Deposit  Requirements 

Bonding  is  no  longer  permitted  to 
fulfill  security  requirements  for 
shipments  from  Nima  of  certain  in-shell 
raw  pistachios  from  Iran  entered,  or 
withdrawn  from  warehouse,  for 
consimiption  on  or  after  the  publication 
date  of  these  final  results  of  new  shipper 
review.  As  Nima  is  the  exporter  but  not 
the  producer  of  subject  merchandise, 
the  Department's  final  results  will  apply 
to  subject  merchandise  exported  by 
Nima  and  produced  by  Maghsoudi 
Farms.  See  19  CFR  351.107(b). 
Therefore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  this  new  shipper  review  for  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(2)(B)  of  the  Act:  (1)  For  the 
merchandise  exported  by  Tehran  Negah 
Nima  Trading  Company;  Inc.  (Nima) 
and  produced  by  Maghsoudi  Farms,  the 
cash  deposit  rate  will  be  144.05  percent; 
(2)  for  subject  merchandise  exported  by 
Nima  but  not  produced  by  Maghsoudi 
Farms,  moreover,  the  cash  deposit  rate 
will  be  the  "all  others"  rate  established 
in  the  original  less  than  fair  value 
(LTFV)  investigation.  See  51  FR  25922 
(July  17,  1986);  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
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investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  manufacturer  is  a  firm 
covered  in  this  review  or  the  original 
investigation,  the  Ceish  deposit  rate  will 
continue  to  be  the  "all  others"  rate  of 
184.28  percent  established  in  the  LTFV 
investigation.  This  "all  others"  rate 
reflects  the  amount  of  export  subsidies 
found  in  the  final  countervailing  duty 
determination  in  the  investigation 
subtracted  from  the  dumping  margin 
found  in  the  less  than  fair  value 
determination.  See  51  FR  8344  (March 
11, 1986).  The  Department  will  adjust 
the  cash  deposit  rate  for  Nima/ 
Maghsoudi  Farms,  to  offset  any  export 
subsidies  foimd  at  the  conclusion  of  the 
countervailing  new  shipper  review. 
These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  imder  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  emtidumping  duties. 

We  are  issuing  and  publishing  these 
results  and  notice  in  accordance  with 
sections  751(a)(1)  and  777(i)  of  the  Act. 

Dated:  December  26,  2002. 

Susan  H.  Kuhbach, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  I^Issues  in  Decision  Memo 

Comments  and  Responses 

1 .  Adverse  Facts  Available 

2.  Bona  Fide  Sale 

3.  Verification 

4.  Exchange  Rate 

5.. Home  Market  Selling  Expenses 

6.  Disclosure  at  CVD  Verification  of 
Additional  Farm 

7.  Fallah  Sales/Expense  Data 

8.  Other  Cost  Issues 

9.  Preferential  Treatment 

10.  Combination  Rate 

[FR  Doc.  03-76  Filed  1-2-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  020325069-2311-02] 

Request  for  Proposals  for  FY  2003—' 
NOAA  Educational  Partnership 
Program  With  Minority  Serving 
institutions:  Environmental 
Entrepreneurship  Program 

AGENCY:  Office  of  Oceanic  and 
Atmospheric  Research  (OAR),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Notice  of  request  for 
preliminary  proposals  and  subsequent 
full  proposals. 

summary:  The  Office  of  Oceanic  and 
Atmospheric  Research  (OAR)  of  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  United  States 
Department  of  Commerce  is  soliciting 
preliminary  proposals  and  subsequent 
full  proposals  for  the  NOAA 
Educational  Partnership  Program  with 
Minority  Serving  Institutions  (EPP/ 
MSI):  Environmental  Entrepreneurship 
Program:  For  the  pmposes  of  this 
program,  Environmental 
Entrepreneurship  is  defined  as  an 
education  and  training  mechanism  to 
engage  students  in  applyng  the 
necessary  skills,  tools,  methods  and 
technologies  is  sciences  directly  related 
to  NOAA's  mission.  This  includes 
fostering  educational  opportunities  in 
coastal,  oceanic,  atmospheric, 
environmental,  and  remote  sensing 
sciences  coupled  with  training  in 
economics,  marketing,  product 
development,  and  services  to  create 
jobs,  businesses  and  economic 
development  opportunities.  The 
Environmental  Entrpreneurship 
Program  promotes  partnerships  with 
MSIs,  NOAA  and  the  public-private 
sector.  The  goal  of  the  program  is  to 
strengthen  the  capacity  of  Minority 
Serving  Institutions  to  foster  student 
,  careers,  entrepreneurship  opportunities 
and  advanced  academic  study  in  the 
sciences  directly  related  to  NOAA. 

In  Fiscal  Year  2003,  NOAA  expects  to 
make  available  a  total  of  $3,300,000 
(subject  to  congressional  appropriations) 
to  support  the  EPP/MSI  Environmental 
Entrepreneurship  Program.  The  program 
will  provide  funds,  on  a  competitive 
basis,  to  support  programs  and  projects 
at  eligible  Minority  Serving  Institutions, 
for  a  minimum  of  one  year  and  a 
maximum  of  three  years  duration,  in  the 
following  two  categories: 

(1)  Program  Development  and 
Enhancement — approximately  six  grants 
or  cooperative  agreement  awards,  each 


up  to  a  total  of  $250,000  for  a  period  of 
one,  two  or  three  years  to  support  the 
capacity  of  MSIs  in  the  development 
and  enhancement  of  entrepreneurship 
training  and  educational  opportimities 
for  students  directly  related  to  the 
NOAA  sciences. 

(2)  Environmental  Demonstration 
Projects — approximately  six  grants  or 
cooperative  agreement  awards,  each  up 
to  a  total  of  $300,000  for  a  period  of  one, 
two  or  three  years  to  support  MSI 
students  and  faculty  in  hands-on 
demonstration  projects  focused  on 
applying  environmentally  sound 
methods  and  technologies  to  address 
real  world  environmental  issues  in  local 
communities  directly  related  to  the 
NOAA  sciences. 

DATES:  Preliminary  Proposals  must  be 
received  by  5  p.m.  (Eastern  Standard 
Time)  on  February  17,  2003.  After 
evaluation  by  the  National  Oceanic  atod 
Atmospheric  Administration,  acceptable 
proposals  will  be  recommended  to 
prepare  full  proposals,  which  must  be 
received  by  5  p.m.  (Eastern  Daylight  ' 
Savings  Time)  on  April  17,  2003.  (See  ' 
Section  VI.  Instructions  for  Application: 
Timetable).  Facsimile  transmissions  and 
electronic  mail  submission  of  proposals 
will  not  be  accepted. 
ADDRESSES:  Preliminary  proposals  and 
full  proposals  must  be  submitted  to: 
Jewel  G.  Linzey,  Program  Manager, 
Environmental  Entrepreneurship 
Program,  National  Oceanic  and 
Atmospheric  Administration, 
Educational  Partnership  Program  with 
Minority  Serving  Institutions,  Room 
10725,  SSMC  in,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jewel  G.  Linzey,  NOAA.  EPP/MSI:    . 
Environmental  Entrepreneurship 
Program,  National  Oceanic  and 
Atmospheric  Administration.  Room 
10725,  SSMC  HI,  1315  East-West 
Highway,  Silver  Spring,  MD  20910.  Tel. 
(301)  713-9437  x  118;  e-mail: 
jewel.griffin-linzey@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Program  Authority:    , 

Authority:  15  U.S.C.  1540.  Catalog  of 
Federal  Assistance  Number:  11.481 — 
Educational  Partnership  Program  with 
Minority  Serving  Institutions: 

n.  Program  Description 

Background 

NOAA  provides  science,  technology 
and  services  to  describe  and  predict 
changes  in  the  Earth's  environment,  and 
conserve  and  manage  wisely  the 
Nation's  coastal  and  marine  resources  to 
ensure  sustainable  economic 
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opportunities.  The  agency  has  made  a 
commitment  to  expemd  and  strengthen 
its  partnerships  with  Minority  Serving 
Institutions  that  will  serve  as  a  means  to 
meet  its  principal  goals  of 
environmental  stewardship,  assessment, 
and  prediction.  In  accordance  with  the 
policy  of  the  U.S.  Department  of 
Commerce  and  NOAA  to  foster 
environment  education  and  economic 
.  sustainabilitv  and  the  agency's  mission, 
the  purposes'  of  the  NOAA  EPP/MSI 
Environmental  Entrepreneurship 
Program  are  to  support: 

(1)  Educational  and  Training 
Opportunities.  To  prepare  students  with 
the  necessary  compliment  of 
educational  opportunities,  business 
acumen  and  technical  skills  that  will 
enable  them  to  pursue  careers, 
entrepreneurship  opportunities  and 
advanced  academic  study  in  sciences 
directly  related  to  NOAA's  mission. 

(2)  Capacity  Building.  To  develop  or 
enhance  the  capacity  of  academic 
programs  at  MSIs,  directly  related  to  the 
NOAA  sciences,  to  ensiu-e  they  are 
effective  pipelines  through  which 
students  and  faculty  can  gain  the 
necessary  experience  as  a  baseline  for 
both  educational  and  training 
opportimities. 

(3)  Partnerships.  To  facilitate  or 
strengthen  MSI  partnerships  between 
NOAA  programs,  laboratories  and 
facilities,  conmiunity  colleges  and 
universities,  industiy,  governments 
(state,  local,  commonwealth,  territorial 
and  tribal),  and  organizations  (public, 
nonprofit,  or  private)  that  foster 
cooperative  educational  and  training 
opportunities  for  students  and  facilities. 

(4)  Community  Economic 
Development.  To  support  MSIs  and 
partners  in  preparing  students  with  the 
necessary  knowledge,  skills,  tools  and 
technologies  that  may  be  applied 
outside  the  classroom  to  create  minority 
business  enterprise  and  foster 
environmentally  sustainable  and 
economically  viable  local  communities. 

Rationale 

The  recruitment  of  minorities, 
particularly  imderrepresented 
minorities,  in  the  fields  of  science  and 
engineering,  lags  behind  national 
expectations.  Statistics  from  the 
National  Science  Foundation  (NSF) 
show  that  of  the  17,  347  doctoral 
degrees  granted  in  NOAA-related 
sciepces  in  2000  (the  most  recent  data 
available  as  of  July  2002),  1.9  percent 
were  granted  of  African  Americans,  2.3 
percent  were  granted  to  Hispanics,  and 
0.3  percent  were  granted  to  American 
Indians  and  Alaska  Natives.  NOAA 
statistics  also  indicate  that  3.8  percent 
of  scientist  and  engineers  employed  by 


NOAA  are  Afi-ican  Americans,  1.8 
percent  are  Hispanics,  and  .25  percent 
are  American  Indians  and  Alaska 
Natives.  In  contrast,  these  groups  make 
up  26  percent  of  the  U.S.  population 
(African  Americans,  12.3  percent, 
Hispanics,  12.5  percent,  and  American 
Indians  and  Alaska  Natives,  1.2 
percent).  The  quality  and  nature  of 
academic  experiences  at  each  point  of 
the  educational  pipeline  are  crucial  to 
bringing  more  minorities  into  earth  and 
environmental  science  and  engineering 
fields.  Bachelors,  Masters  and  Doctoral 
degrees  are  the  underpinnings  of 
environmental  science  career 
achievement  and  employment. 

NOAA  EPP/MSI  Environmental 
Entrepreneurship  Program 

The  goal  of  the  NOAA  EPP/MSI 
Environmental  Entrepreneurship 
Program  is  to  strengthen  the  capacity  of 
Minority  Serving  Institutions  to  foster 
student  careers,  entrepreneurship 
opportunities,  and  advanced  academic 
study  in  sciences  directly  related  to 
NOAA.  Proposals  must  be  firmly 
grounded  in  "environmental  fields" 
directly  related  to  NOAA's  mission.  The 
term  "environmental  fields"  is  defined 
as  those  environmental,  natural  sciences 
(i.e.,  biology,  earth  sciences),  physical 
and  social  sciences  (i.e.,  economics, 
anthropology,  geography,  and  history), 
engineering,  professional  and  technical 
fields  that  are  directly  related  to 
NOAA's  mission  which  is  to  "describe 
and  predict  changes  in  the  Earth's 
environment,  and  conserve  and  manage 
wisely  the  Nation's  coastal  and  marine 
resoiu'ces."  (See  http://www.noaa.gov/) 

Proposals  should  identify 
mechanisms  to  be  employed  that 
involve  an  interdisciplinary  approach  to 
enhancing  MSIs  capacity  to  foster 
student  opportunities,  interest  in,  and 
pursuit  of  careers,  entrepreneurship  and 
advanced  study  in  the  NOAA  sciences. 

Proposals  will  be  accepted  that 
address  one  of  the  following  categories: 

(i)  Program  Development  and 
Enhancement — approximately  six  grants 
or  cooperative  agreement  awards,  each 
up  to  a  total  of  $250,000  for  a  period  of 
one,  two  or  three  years  to  support  the 
capacity  of  MSIs  in  the  development 
and  enhancement  of  entrepreneurship 
training  and  educational  opportunities 
for  students  directly  related  to  the 
NOAA  sciences.  Developing  and 
enhancing  outreach,  education,  applied 
research  and  training  capabilities  at 
MSIs  is  intended  to  expand 
opportunities  for  students  to  develop 
the  technical  skills,  entrepreneurial 
training,  and  experiences  needed  to 
piirsue  careers,  entrepreneurship 
opportunities  and  advanced  academic 


study  in  NOAA-related  environmental 
fields.  Activities  funded  under  this 
element  should  include  an 
interdisciplinary  approach  to 
developing  or  enhancing:  coastal, 
oceanic,  atmospheric,  environmental 
and  remote  sensing  science  courses 
coupled  with  entrepreneurship  training 
through  curriculum  enhancement  in 
economics,  marketing,  product 
development  and  services,  practical 
learning  experiences  for  students, 
applied  research  or  hands-on  training. 
These  activities  a  re  designed  to  foster 
student  careers,  entrepreneurship 
opportunities  and  advanced  academic 
study  directly  related  to  NOAA's 
mission. 

(ii)  Environmental  Demonstration 
Projects — approximately  six  grants  or 
cooperative  agreement  awards,  each  up 
to  a  total  of  $300,000  for  a  period  of  one, 
two  or  three  years,  to  support  the 
engagement  of  MSI  students  and  faculty 
in  hands-on  demonstration  projects  that 
apply  environmentally  sound  methods 
and  technologies  to  address  real  world 
environmental  issues  in  local 
communities  that  directly  relate  to  the 
NOAA  sciences.  Field  demonstration 
projects  should  encourage  partnerships 
that  enable  students  to  address 
challenging  environmental  issues  such 
as,  enhancing  and  restoring  coastal  and 
estuarine  habitats,  preventing  marine 
pollution,  reducing  coastal  hazards, 
assessing  marine  protected  areas, 
protecting  coral  reefs,  reducing  the 
spread  of  invasive  species,  restoring 
fisheries  and  fisheries  habitat, 
developing  and  expanding  aquaculture, 
planning  community  waterfront 
revitalization,  improving  the  prediction 
of  weather  and  climate  phenomena,  or 
employing  remotely  sensed  data  and 
information  systems  to  support 
envirorunental  monitoring  and 
prediction.  The  demonstration  projects 
should  involve  students  in  collaborative 
field  projects  that  will  empower  them  to 
pursue  careers,  entrepreneurship 
opportunities  and  advanced  academic 
study.  Projects  should  train  students 
with  the  necessary  knowledge,  skills, 
tools  and  technology  that  may  be 
applied  outside  the  classroom  to  create 
minority  business  enterprise  and 
promote  environmental  sustainability 
and  economic  viability  in  their  local 
communities.  Projects  should  engage 
students  in  applied  research  to 
understand  the  nature  and  extent  of 
environmental  degradation  within 
communities  and  to  test  and  monitor 
methods  for  preventing,  controlling,  and 
reducing  the  degradation  of  natural 
environments. 
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Partnerships 

Strong  linkages  or  collaborations  with 
NOAA  programs,  laboratories  and 
facilities  are  required.  Innovative 
approaches  to  training  students  cire 
sought  that  take  maximum  advantage  of 
the  synergies  and  partnerships  with 
other  universities,  community  colleges, 
research  institutions,  industry, 
government  and  nongovernmental 
agencies,  and  other  organizations 
(public,  nonprofit,  or  private). 
Partnerships  should  engage  students  in 
applied  research  projects,  internships, 
entrepreneurial  and  hands-on  training 
experiences,  mentored  by  academic  and 
industry  professionals,  that  will 
facilitate  the  entry  of  MSI  students  into 
careers,  advanced  study  and 
environmental  entrepreneurship 
directly  related  to  NOAA's  mission. 
There  is  no  requirement  for  a  MSI  or 
partner  to  provide  matching  funds. 
NOAA  retains  the  right  to  allocate  funds 
differently  than  indicated  above  if  the 
number  of  proposals  received  is  not 
balanced  across  these  two  categories,  or 
the  proposal  quality  does  not  warrant 
the  stated  allocation.  In  such  cases, 
funds  may  be  shifted  between  the  two 
funding  categories. 

Proposals 

Preliminary  Proposals  must  not 
exceed  five  pages  and  must  clearly 
articulate  how  the  MSI  and  partners  will 
foster  student  careers,  entrepreneurship 
opportunities  and  advanced  academic 
study  directly  related  to  NOAA 
sciences. 

Full  Proposals  must  be  submitted  by 
an  eligible  MSI  (see  Section  III. 
Eligibility)  and  must  submit  a  rigorous 
work  plan,  a  strong  rationale,  and 
clearly  identified  and  achievable  goals. 
Proposals  must  identify  strong  liiikages 
or  collaborations  with  NOAA  programs, 
laboratories  and  facilities.  Proposals 
should  emphasize  innovative 
approaches  to  encouraging,  preparing, 
and  graduating  MSI  students  for 
environmental  entrepreneurial  careers 
and  opportunities.  Direct  student 
support  must  be  at  least  twenty-five 
percent  [25%]  of  the  total  budget. 
Projects  must  contain  multiple-year 
participation  by  students  and  include 
effective  use  of  role  models  and  mentors 
from  academia  and  partner 
organizations.  A  plan  for  evaluating  the 
outcome  of  the  project  must  be 
included.  Proposals  must  identify  the 
Principal  Investigator  and  Co-Principal 
Investigator(s)  who  will  be  significantly 
involved  in  carrying  out  the  proposal. 
At  least  one  Co-Fhrincipal  Investigator 
must  be  identified  who  is  experienced 
ehough  to  assume  the  responsibility  of 


carrying  out  the  proposal  in  the  absence 
of  the  Principal  hivestigator. 

m.  Eligibility 

Minority  Serving  Institutions  eligible 
to  submit  proposals  include  institutions 
of  higher  education  identified  by  the 
Department  of  Education  as: 
(i)  Historically  Black  Colleges  and 

Universities, 
(ii)  Hispanic-Serving  Institutions, 
(iii)  Tribal  Colleges  and  Universities, 
(iv)  Alaska  Native  or  Native  Hawaiian 

Serving  Institutions 
on  the  most  recent  "2002  United  States 
Department  of  Education  Accredited 
Post-Secondary  Minority  Institutions" 
list:  http://www.ed.gov/ojfices/OCR/ 
ininorityinst.html 

rv.  Evaluation  Criteria 

The  evaluation  criteria  for  proposals 
submitted  under  the  NOAA  EPP/MSI 
Environmental  Entrepreneurship 
Program  are  weighted  as  follows: 

(1)  Technical  and  Educational  Merit 
(40  percent):  The  degree  to  which  the 
activity  will  advance  or  transfer 
knowledge  and  imderstanding  of 
environmental  fields,  education,  or 
professional  fields  directly  related  to 
NOAA's  mission;  the  qualifications  and 
capability  of  the  MSI  (including 
sufficient  time  for  the  Principal 
Investigator,  Co-Principal  Investigator 
and  other  pertinent  individuals  and 
partners)  to  conduct  the  project,  the 
ability  to  involve  a  significant  number 
of  individuals  from  the  MSI's  student 
population  successfully  in  the  project 
(including  at  least  25%  in  direct  student 
support),  and  multi-year  participation 
by  students  that  includes  the  effective 
use  of  role  models  and  mentors  from 
academia  and  partner  organizations;  the 
degree  to  which  the  activity  explores 
creative  and  original  concepts;  the 
overall  design  and  organizations  of  the 
planned  activity;  the  strength  of 
proposed  partnerships  between  the  MSI, 
NOAA  and  the  public-private  sector  to 
help  meet  the  goals  of  the  project 
(including  sufficient  travel  funds 
directed  for  the  Principal  Investigator  to 
participate  in  the  NOAA  Educational 
Partnership  Program  annual  meeting). 

(2)  Impact  of  Proposed  Project  (60 
percent):  The  contributions  the  project 
will  make  to  enhancing  the  capability  of 
the  MSI  to  bring  education,  applied 
research  or  hands-on  training 
opportimities  to  its  student  and  faculty 
populations  in  the  environmental  fields 
directly  related  to  NOAA's  mission;  the 
benefit  accruing  to  the  institution  from 
participation  in  the  NOAA  EPP/MSI: 
Environmental  Entrepreneurship 
Program;  the  degree  to  which  the 


proposed  activity  develops  mechanisms 
that  will  broaden-and  sustain  the 
capacity  of  MSIs  to  prepare  students  for 
careers,  advanced  academic  study  and 
entrepreneurship  opportimities  in 
environmental  fields  directly  related  to 
NOAA's  mission;  the  extent  to  which     ■ 
the  proposed  activity  will  enhance  and 
improve  outreach,  education,  training, 
and  applied  research  at  MSIs;  and  the 
adequacy  of  the  plan  for  evaluating  the 
outcome  of  the  project.  For 
environmental  demonstration  projects, 
the  degree  to  which  the  project  is 
expected  to  prevent,  control,  and  reduce 
environmental  degradation  to 
communities. 

V.  Selection  Procedures 

Preliminary  proposals  will  be 
reviewed  by  NOAA.  NOAA  will 
conduct  a  review  to  assess  which 
preliminary  proposals  best  meet  the 
program  goals  and  objectives  and 
eligibility  criteria  (stated  in  Section  IV). 
NOAA  will  make  a  determination  of  the 
preliminary  proposals  and  recommend 
which  preliminary  proposals  should  be 
fully  developed  for  evaluation.  On  the 
basis  of  these  recommendations,  the 
Director  of  the  EPP/MSI  program  will 
advise  proposers  whether  or  not  the 
submission  of  full  proposal  is 
recommended  for  consideration. 
Invitation  to  submit  a  full  proposal  does 
not  constitute  an  indication  that 
proposal  will  be  funded.  Preliminary* 
proposals  are  required  and  must  be 
submitted  by  the  deadline  prior  to  full 
proposal.  A  full  proposal  cannot  be 
submitted  if  a  preliminary  proposal  has 
not  been  submitted.  Interested  parties 
who  submitted  preliminary  proposals  in 
accordance  with  the  procedure 
described  in  this  notice  may,  if  they 
wish,  submit  full  proposals  even  if  the 
Director  of  the  EPP/MSI  program  does 
not  encourage  full  proposal  submission. 

Full  proposals  submitted  by  April  17, 
2003  will  be  reviewed  by  an 
independent  peer  review  panel 
comprised  of  a  broad  representation  of 
government,  industry  and  academic 
experts.  The  panel  members  will  rank 
proposals  in  accordance  with  the  above 
evaluation  criteria  (Section  IV).  The 
panel  members  will  provide  individual 
evaluations  on  proposals,  but  there  will 
be  no  consensus  recommendation.  The 
panel  rankings  and  evaluations  wall  be 
considered  by  NOAA  in  the  final 
selection  of  proposals  to  be  funded. 
NOAA  may  also  consider  programmatic 
or  geographic  balance  and  budget 
availability  in  the  final  selection  of 
proposals,  hence,  awards  may  not 
necessarily  be  made  to  the  highest- 
scored  proposal. 
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Unsuccessful  prelipiinary  proposals 
and  applications  will  be  held  in  the 
program  office  for  a  period  not  to  exceed 
three  years.  Unsuccessful  applications 
will  be  notified  and  provided  with 
feedback  by  e-mail  to  the  Principal 
Investigator  that  may  assist  applicants 
in  developing  improved  proposals  in 
the  future.  Successful  applications  may 
be  asked  to  modify  objectives,  work 
plans,  budget  levels,  or  project  duration 
prior  to  final  approval  of  financial 
assistance  award.  Financial  Assistance 
awards  may  be  a  grant  (e.g.,  whereby  no 
substantial  involvement  is  anticipated 
between  NOAA  and  the  recipient  during 
the  project  performance)  or  cooperative 
agreement  award  that  requires 
substantial  involvement  (e.g.,  significant 
collaboration,  participation,  or 
intervention  by  NOAA  in  the 
management  of  the  project). 

VI.  Instructions  for  Application 

Timetable 

February  1 7,  2003 — Preliminary 
Proposals  due:  Preliminary  Proposals 
must  be  mailed  (no  attachments)  to 
Jewel  G.  Linzey.  Information  contained 
should  include  a  brief  description  of  the 
scope  of  the  work,  the  parties  involved, 
and  an  estimated  budget.  Preliminary 
Proposals  must  not  exceed  five  pages 
and  must  clearly  articulate  how  the  MSI 
and  partners  will  foster  student  careers, 
entrepreneurship  opportunities  and 
advanced  academic  study  directly 
related  to  NOAA  sciences. 

April  1 7,  2003 — Fu/7  Proposals  are 
due  no  later  than  5  p.m.  (Eastern 
Standard  Time).  April  17,  2003.  (See 
Section  VII.  HOW  TO  SUBMIT  for 
further  details.).  Facsimile 
transmissions  and  electronic  mail 
submission  of  proposals  will  not  be 
accepted. 

May  2003 — Applicants  will  be 
reviewed — Successful  applicants  may 
be  asked  to  provide  revised  narratives 
and/or  budgets. 

July  1;  2003 — Funds  will  be  awarded 
through  a  grant  or  cooperative 
agreement  with  an  expected  start  date 
July  1,  2003. 

Full  Proposal  Guidelines 

All  full  proposals  must  be  typewritten 
on  8'/j  X  11  paper  in  12-point  font  and 
may  not  exceed  20-pages.  The  20  page 
limit  includes  signed  title  page,  abstract, 
project  description  including  all  text 
and  any  tables  and  visual  materials 
(such  as  charts,  graphs,  maps, 
photographs  and  other  pictorial 
presentations),  budget  and  budget 
justification  and  all  standard 
application  forms.  The  20  page 
limitation  does  not  include  literature 


citation,  current  and  pending  support, 
curriculum  vitae  and  letters  of 
commitment.  All  information  needed 
for  review  of  the  proposal  is  indicated 
below;  no  appendices  are  permitted. 

The  following  information  is  included 
in  the  20  page  limitation: 

(1)  Signed  title  page:  The  title  page 
must  be  signed  by  the  Principal 
Investigator  and  the  institutional 
representative  and  should  clearly 
identify  the  program  area  being 
addressed  by  starting  the  project  title 
with  "NOAA  EPP/MSI:  Environmental 
Entrepreneurship  Program"  followed  by 
either  "Program  Development  and 
Enhancement"  or  "Environmental 
Demonstration  Project,"  depending 
upon  the  type  of  financial  assistance 
award  application  that  is  submitted.  The 
Principal  Investigator  and  institutional 
representative  should  be  identified  by 
full  name,  title,  organization,  telephone 
number,  fax  number,  e-mail  cuid  mailing 
address.  The  federal  funding  for  each 
year  of  the  project  and  total  funding 
being  requested  must  be  listed. 

(2)  Abstract:  It  is  critical  that  the 
abstract  accurately  describe  the  essential 

i  elements  of  the  project  being  proposed. 
The  abstract  should  include:  1 .  Title — 
Use  the  exact  title  as  it  appears  in  the 
application.  2.  Investigators — List  the 
names  and  affiliations  of  each 
investigator  who  will  significantly 
contribute  to  the  project.  The  Principal 
Investigator  should  be  listed  first 
followed  by  the  Co-Principal 
Investigator  that  will  assume  the 
responsibility  of  carrying  out  the 
proposal  in  the  absence  of  the  Principal 
Investigator.  3.  Funding  request  for  each 
year  of  the  project  as  well  as  total 
funding  requested.  4.  Project  Period — 
Start  and  completion  dates.  Proposals 
should  request  a  start  date  of  July  1 , 
2003.  5.  Objectives,  Methodology,  and 
Rationale — This  should  include  a 
concise  statement  of  the  objectives  of 
the  project,  the  scientific  or  educational 
methodology  to  be  used,  and  the 
rationale  for  the  work  proposed. 

(3)  Project  Description 

(a)  Introduction/Background/ 
Justification:  How  will  the  MSI  foster 
student  careers,  entrepreneurship 
opportunities  and  advanced  academic 
study  directly  related  to  the  NOAA 
sciences?  What  is  the  problem  or  issue 
being  addressed  directly  related  to  the 
NOAA  sciences  and  what  is  its 
scientific,  technical,  educational,  or 
socioeconomic  importance  to  the  region 
or  nation? 

(b)  Technical  Plan:  What  are  the 
goals,  objectives,  and  anticipated  ■ 
approach  of  the  proposed  project?  While 
a  detailed  work  plan  is  not  expected,  the 
pjoposal  should  present  evidence  that 


there  has  been  thoughtful  consideration 
of  the  approach  to  the  problem  under 
study.  What  capabilities  do  the  partners 
possess  that  will  benefit  the  project, 
faculty  member  and  students? 

(c)  Output/Anticipated  Benefits:  What 
measures  will  be  used  to  evaluate  the 
outcome  of  the  proposed  project?  Upon 
completion  of  the  project,  what  are  the 
anticipated  benefits  to  the  MSI,  its 
students,  NOAA  and  the  environmental 
community? 

(4)  Budget  and  Budget  Justification: 
Form  SF424A  Budget  Information  Non- 
Construction  Programs  and  budget 
justification  narrative  are  required. 
There  should  be  an  annual  budget  for 
each  year  of  the  project  as  well  as  a 
cumulative  budget  for  the  entire  project. 
Subcontracts  should  include  a  separate 
budget  justification  page  that  itemizes 
all  budget  items  in  sufficient  detail  to 
enable  reviewers  to  evaluate  the 
appropriateness  of  the  funding 
requested.  The  budget  must  include  at 
least  twenty-five  percent  [25%]  directed 
to  student  support  including  travel  to 
attend  relevant  conferences,  site  visits  to 
NOAA  programs,  laboratories,  facilities 
or  other  training  experiences.  The 
budget  must  include  sufficient  travel 
funds  directed  for  the  Principal 
Investigator  to  participate  in  the  NOAA 
Educational  Partnership  Program  annual 
meeting.  (Please  see  the  NOAA  budget 
guidelines  at  http://www.rdc.noaa.gov/ 
-grants/BUDGTGUD.PDF). 

(5)  Standard  Application  Forms: 
Proposals  submitted  in  response  to  this 
solicitation  must  be  complete  and 
submitted  in  accordance  with 
instructions  in  the  standard  NOAA 
Grants  Application  package.  Applicants 
may  obtain  all  required  application 
forms  through  the  NOAA  internet  site 
http  ://www.  rdc.noaa  .gov /—gran  ts/pdf  or 
from  Ms.  Arlene  Simpson  Porter,  NOAA 
Grants  Management  Division,  (301) 
713-0926  ext.  152, 
Arlene.S.Porter@noaa.gov. 

(a)  Standard  Forms  424.  Application 
for  Federal  Assistance;  SF424A  Budget 
Information  Non-Construction 
Programs;  SF424B  Assurances  Non- 
Construction,  (Rev  4-88).  Please  note 
that  both  the  Principal  Investigator  and 
an  administrative  contact  should  be 
identified  in  Section  5  of  the  SF424  or 
Section  10,  applicants  should  enter    , 
"11.481"  for  the  CFDA  Number  and 
"NOAA  Educational  Partnership 
Program  with  Minority  Serving 
Institutions"  for  the  title.  The  form  must 
contain  the  original  signature  of  an 
authorized  representative  of  the 
applying  institution. 

(b)  Primary  Applicant  Certifications. 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
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"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

(i)  Non-Procurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  Part  26.  Section  105) 
are  subject  to  15  CFR  Part  26,  "Non- 
Procxirement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

(ii)  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form  . 
prescribed  above  applies; 

(iii)  Anti-Lobbying.  Persons  (as 
defined  at  15  CFR  Part  28.  Section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for    ■ 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000.  and 
loans  and  loan  guarantees  for  more  than 
$150,000;  and 

(iv)  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
Part  28.  Appendix  B. 

(c)  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  sub  grants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosvire  form,  SF-LLL, 
"Disclosiue  of  Lobbying  Activities." 
ORM  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  the  Department  of  Commerce  (DOC). 
SF-LLL  submitted  by  any  tier  recipient 
or  sub  recipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

The  following  information  is  not 
included  in  the  20  page  limitation: 

(6)  Literature  Citation:  Literature  cited 
should  be  included  here.  ■* 

(7)  Current  and  Pending  Support: 
Applicants  must  provide  information  on 
all  their  current  and  pending  Federal 
support  for  ongoing  projects  and 
proposals,  including  potential 


subsequent  funding  in  the  case  of 
continuing  grants.  The  proposed  project 
and  all  other  projects  or  activities  using 
Federal  assistance  or  that  require  a 
portion  of  time  of  the  principal 
investigator  or  other  senior  personnel 
should  be  included.  The  relationship 
between  the  proposed  project  and  these 
other  projects  should  be  described,  and 
the  number  of  person-months  per  year 
to  be  devoted  to  the  projects  must  be 
stated. 

(8)  Curriculum  Vitae  two  pages 
maximum  per  all  Principal  and  Co- 
Principal  Investigator(s)  involved  in 
carrying  out  the  proposal. 

(9)  Letters  of  commitment  from 
partnering  organizations.  Letters  of 
commitment  from  partners  must  be 
included.  The  letters  from  partnering 
organizations  should  describe  the  type 
of  commitment,  identify  key 
participants,  and  state  dieir  role  in  the 
project. 

VII.  How  To  Submit 

The  eligible  MSI  must  submit  three 
copies  of  the  full  proposal  including  all 
standard  application  forms  (stated  in 
Section  VI,  8).  Although  investigators 
are  not  required  to  submit  more  than 
three  copies  of  the  proposal,  the  normal 
review  process  utilizes  12  copies.  If 
investigators  wish  all  reviewers  to 
receive  color  materials  submitted  as  part 
of  the  proposal,  they  should  submit 
sufficient  proposal  copies  for  the  full 
review  process. 

Full  Proposals  must  be  received  no 
later  than  5  p.m.  (Eastern  Daylight 
Savings  Time)  on  April  17,  2003  to: 
Jewel  G.  Linzey.  NOAA  EPP/MIS: 
Environmental  Entrepreneurship 
Program,  National  Oceanic  and 
Atmospheric  Administration.  Room 
10725.  SSMC3. 1315  East-West 
Highway.  Silver  Spring.  MD  20910. 
Facsimile  transmissions  and  electronic 
mail  submission  of  proposals  will  not  be 
accepted. 

Vm.  Other  Requirements 

The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreement    • 
contained  in  the  Federal  Register  notice 
of  October  1.  2001  (66  PR  49917).  as 
amended  by  the  Federal  Register 
pubhshed  on  October  30.  2002  (66  FR 
66109).  is  applicable  to  this  solicitation. 

For  awards  receiving  funding  for  the 
collection  or  production  of  geospatial 
data  (e.g.,  GIS  data  layers),  the  recipient 
will  comply  to  the  maximum  extent 
practicable  with  E.O.  12906. 
Coordinating  Geographic  Data 
Acquisition  and  Access,  The  National 
Spatial  Data  Infrastructure.  59  FR  17671 
(April  11, 1994).  The  award  recipient 


shall  document  all  new  geospatial  data 
collected  or  produced  using  the 
standard  developed  by  the  Federal 
Geographic  Data  Center,  and  make  that 
standardized  docvunentation 
electronically  accessible.  The  standard 
can  be  found  at  the  following  Internet 
Web  site:  (http://www.fqdc.gov/ 
Stan  dards/standards/h  tml). 

Classification 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  notice  contains  collections  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  Standard 
Forms  424.  424A.  424B  and  SF-LLL 
have  been  approved  by  0MB  imder  the 
respective  control  numbers  0348-0043. 
0348-0044,  0348-0040,  and  0348-0046. 
Notwithstanding  any  other  provision  of 
the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Louisa  Koch, 

Deputy  Assistant  Administrator,  Office  of 
Oceanic  and  Atmospheric  Research.  National 
Oceanic  and  Atmospheric  Administration. 
(FR  Doc.  03-58  Filed  1-2-03;  8:45  am) 
BILUNG  CODE  3510-ICD-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  021114275-2275-01] 

Joint  Hurricane  Testt>ed  (JHT) 
Opportunities  for  Transfer  of  Research 
and  Technology  into  Tropical  Cyclone 
Analysis  and  Forecast  Operations 

AGENCY:  Office  of  Oceanic  and 
Atmospheric  Research,  National 
Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce. 
ACTION:  Notice. 

summary:  The  Office  of  Oceanic  and 
Atmospheric  Research  (OAR).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  is  soliciting 
preapplications  (Letters  of  Intent)  imder 
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the  United  States  Weather  Research 
Program  (USWRP),  established  under 
section  108  of  the  NOAA  Authorization 
Act  of  1992  (15  U.S.C.  313  note),  as 
governed  by  the  USWRP  Joint  Hurricane 
Testbed  (JHT).  The  JHT  is  operated  by 
NOAA  in  cooperation  with  the  National 
Aeronautics  and  Space  Administration 
(NASA)  and  the  United  States  Navy. 
This  notice  also  provides  guidelines  for 
the  submission  of  full  proposals.  This 
notice  describes  opportunities  and 
application  procedures  for  the  transfer 
of  relevant  research  and  technology 
advances  into  tropical  cyclone  analysis 
and  forecast  operations.  Eligible 
applicants  include  institutions  of  higher 
education,  other  non-profit,  and 
commercial  organizations,  state,  local 
and  Indian  tribal  governments.  This 
notice  calls  for  researchers  to  submit 
proposals  to  test  and  evaluate,  and 
modify  if  necessary,  in  a  quasi- 
operational  environment,  their  own 
scientific  and  technological  research 
applications.  Projects  satisfying  metrics 
for  success  and  operational  constraints 
may  be  selected  for  operational 
implementation  after  the  completion  of 
the  JHT-funded  work.  The  period  of  the 
award  is  from  one  up  to  two  years. 
DATES:  Preapplications  submitted  by 
Principal  Investigators  (Pis)  must  be 
received  at  the  Tropical  Prediction 
Center  in  Miami,  Florida  (address 
provided  below)  no  later  than  5  p.m. 
Eastern  Standard  Time  (EST)  on 
February  3,  2003.  Response  letters  will 
4)e  sent  from  NOAA  no  later  than  5  p.m. 
EST  on  March  4,  2003. 

Pis  will  be  informed  of  the  submittal 
deadline  for  full  proposals  in  the 
response  letter. 

ADDRESSES:  Preapplication  and  full 
proposals  must  be  submitted,  in 
accordance  with  the  requirements 
described  in  Section  VIII  of  this  notice, 
to:  Dr.  Jiann-Gwo  Jiing,  Director,  Joint 
Hurricane  Testbed,  Tropical  Prediction 
Center,  11691  SW.  17th  Street,  Miami, 
FL  33165.  Full  proposals  must  be 
submitted  as  printed  hard  copies  to  the 
above  address.  Preapplications  may  be 
sent  as  printed  hard  copies  to  the  above 
address,  or  they  may  be  submitted 
electronically  by  sending  in  portable 
document  format  (PDF)  via  e-mail  to: 
Jiann-Gwo.fiing@noaa.gov. 

The  standard  NOAA  Grants  and 
Cooperative  Agreement  Application 
Package,  which  contains  required  forms 
to  be  submitted  with  a  full  proposal  (but 
not  with  a  preapplication),  and  other 
important  supplemental  information  to 
this  notice  (an  overview  of  the  JHT  and 
operational  Tropical  Prediction  Center 
IT  environments),  can  be  obtained  by 
contacting  Karen  King,  DOC/NOAA, 


Office  of  Weather  &  Air  Quality 
Research,  Routing  Code  R/WA,  1315 
East-West  Highway,  Room  11216,  Silver 
Spring,  MD  20910^  phone  (301)  713- 
0460  ext.  202,  e-mail 
Karen. King@n  oaa  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  King,  DOC/NOAA,  Office  of 
Weather  &  Air  Quality  Research, 
Routing  Code  R/WA,  1315  East-»^/est 
Highway,  Room  11216,  Silver  Spring, 
MD  20910,  phone  (301)  713-0460  ext. 
202,  e-mail  Karen.King@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Program  Authority 

Authority:  15  U.S.C.  2904(c)(3). 

n.  Catalog  of  Federal  Domestic 
Assistance  (CFDA) 

11.431 — Climate  and  Atmospheric 
Research 

III.  Program  Description 

The  USWRP,  via  the  JHT,  seeks  to 
accelerate  the  rate  at  which  promising 
research  and  technology  benefit 
operational  tropical  cyclone  analysis 
and  forecasting.  The  goal  of  this  notice 
is  to  identify  such  promising  research 
and  technology,  and  to  support  the 
testing  and  evaluation,  in  a  quasi- 
operational  environment,  of  techniques 
and  applications  developed  and 
provided  by  Pis  to  responding  to  this 
notice.  Federal  assistance  is  provided  to 
Pis  allow  them  to  tailor  their  techniques 
for  the  operational  environment. 
Depending  upon  the  nature  of  the 
proposed  research  and  technology.  Pis 
are  asked  to  provide  documentation  and 
instructions  to  facilitate  the  testing  and 
evaluation'of  their  techniques  by 
operational  center  staff.  Projects 
satisfying  metrics  for  success  and 
operational  constraints  may  be  selected 
for  operational  implementation  after  the 
completion  of  the  JHT-funded  work. 

JHT  Projects:  Whereas  the  operational 
forecast  center  where  JHT  projects  will 
be  tested  and  evaluated  could  be  the 
NOAA  Tropical  Prediction  Center/ 
National  Hurricane  Center  (TPC/NHC), 
the  Joint  Typhoon  Warning  Center 
(JTWC)  operated  by  the  United  States 
Navy  and  Air  Force,  or  the  NOAA 
Central  Pacific  Hurricane  Center 
(CPHC),  TPC/NHC  will  be  specified  in 
this  document,  both  for  brevity  and  to 
acknowledge  the  current  focus  of  the 
JHT  on  that  operational  center.  Use  of 
other  facilities  is  possible  depending  on 
requirements,  workload,  and 
opportunity. 

The  JHT  mission  is  to  facilitate  the 
rapid  and  smooth  transfer  of  new 
technology,  research  results,  and 
observational  advances  of  the  USWRP, 


its  sponsoring  agencies,  the  academic 
community,  and  other  groups  into 
improved  tropical  cyclone  analysis  and 
prediction  at  operational  centers.  This 
mission  will  be  accomplished  by  funded 
Pis  and  their  support  staffs,  in 
collaboration  with  operational  center 
forecasters  and  other  staff,  and 
facilitated  by  JHT  staff,  via  the  following 
JHT  project  activities  (as  relevant  to 
each  project): 

(1)  Utilizing  a  quasi-operational 
environment  to  facilitate  the  testing  and 
evaluation  by  operational  center 
forecasters  and  support  staff  of  research 
products  and  techniques  provided  by 
the  Pis,  subject  to  metrics  that  mandate 
good  scientific  performance  while 
meeting  forecaster  ease-of-use  needs  and 
time  constraints. 

(2)  Preparation  for  funded  researchers 
of  scientific  and  technical 
documentation  that  is  sufficient  to 
facilitate  the  testing  and  evaluation  of 
the  new  product  or  technique. 

(3)  Utilizing  advanced  statistical  and 
numerical  model  output  and  stimulating 
model  improvement  in  tropical  cyclone 
analysis  and  forecast  applications. 

(4)  Completing  tests  oi  codes  provided 
by  the  Pis  that  preferably  follow 
established  and  open  programming 
standards  for  ease  of  portability. 

(5)  Facilitating  the  transfer  of  tested 
and  evaluated  forecast  guidance 
products,  research  codes,  and 
observations  into  the  computer, 
communication,  and  display  systems  of 
the  operational  forecast  center,  while 
incorporating  adjustments  necessary  to 
generate  forecast  guidance  products  that 
are  forecaster-friendly  and  time- 
efficient. 

Upon  acceptance  of  a  proposal,  JHT 
staff  will  provide  project  administration 
and  facilitation.  The  JHT  Director  will 
coordinate  with  each  project  PI,  prior  to 
initiation,  a  time  line  and  well-defined 
operational  metric(s)  for  success  in 
terms  of  scientific  performance,  ease  of 
use,  and  time  constraints.  The  time  line 
and  progress  toward  success  will  be 
monitored  and  updated  during  the 
project.  Additionally,  the  TPC/NHC 
Director  will  designate  for  the  project 
the  forecaster  and/or  technical  point(s) 
of  contact  ft-om  the  TPC/NHC  staff. 

The  JHT  will  provide  to  the  funded 
projects  access  to  the  JHT  IT 
infrastructure  (computer  hardware, 
software,  and  data)  to  facilitate  the 
testing  and  evaluation  in  an 
environment  that  closely  matches  that 
of  the  operational  center.  An  overview 
of  the  JHT  and  TPC/NHC  operational  IT 
environments  can  be  obtained  along 
with  the  standard  NOAA  Grants  and 
Cooperative  Agreement  Application 
Package,  as  described  previously  in  the 
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ADDRESSES  section  following  the 
SUMMARY  of  this  notice.  Copies  of 
operational  codes  may  be  made 
available  to  prospective  applicants  as 
needed,  but  without  guaranteed 
support. 

The  PI  and  his/her  research  staff, 
working  with  }HT  personnel,  will 
modify  (if  necessary)  their  proposed 
system  so  that  it  may  be  rim  during  the 
hurricane  season,  utilized  by  the 
operational  center  forecasters,  and 
tested  and  evaluated  quantitatively  and 
qualitatively  in  a  quasi-operational 
environment.  In  preparation  for  testing 
and  evaluation,  the  funded  researcher 
must  provide  sufficient  documentation 
and  instructions  to  the  JHT  staff  and 
TPC/NHC  forecasters  and  technical 
point(s)  of  contact  to  enable  them  to 
conduct  the  tests  and  evaluations. 
Following  any  necessary  modifications 
to  make  the  researcher's  proposed 
system  functional  in  the  JHT 
environment,  initial  testing  and 
evaluation  will  be  conducted,  but  not 
necessarily  in  real-time  or  during 
hurricane  season.  When  the  results  of 
these  initial  tests  and  evaluations  show 
sufficient  progress,  the  TPC/NHC  and 
JHT  Directors,  with  input  from  the  TPC/ 
NHC  point(s)  of  contact,  may  make  the 
decision  for  the  proposed  system  to  be 
configiued  for  quasi-operational,  real- 
time testing  and  evaluation  during 
hurriccme  season  in  the  JHT 
environment.  Researchers  should 
anticipate  that  their  funded  work  period 
wUl  include  their  involvement  during 
quasi-operational  testing  where  tuning 
and  adjustment  may  be  required. 
Experience  gained  from  current  JHT 
projects  indicates  that  the  process  of 
testing  cmd  evaluation  often  uncovers 
opportunities  to  make  modest 
improvements  to  a  project  during  its 
lifetime,  and  a  project  advances  most 
rapidly  when  researchers,  the  JHT  staff, 
and  TPC/NHC  forecasters  and  technical 
points  of  contact  remain  flexible  an 
collaborate  closely. 

A  successful  JHT  project  will  result  in 
one  or  more  of  the  following:  (1)  A 
forecast  guidance  product  or  technique 
leading  to  improved  tropical  cyclone 
analyses  and/or  forecasts;  (2) 
operational  availability  of  data  from  a 
new  observational  system  that  has 
provided  documented  evidence  of 
positive  diagnostic  or  forecast  impact; 
and/or  (3)  a  converted  research  code 
that,  running  with  an  operational  data 
stream  on  forecast  center  computers  and 
display  systems,  is  effectively  utilized 
by  the  operational  forecasters  to 
improve  products  and  services.  Final 
testing,  validation,  and  acceptance  of 
the  new  product  will  be  the 
responsibility  of,  and  at  the  discretion 


of,  the  operational  forecast  center.  When 
the  operationally  capable  system  is 
demonstrated  to  provide  improved 
forecast  guidance  according  to  the 
agreed-upon  metric(s)  for  success  and 
meets  operational  constraints,  the 
operational  forecast  center  Director  may 
make  the  decision  for  full  operational 
implementation.  The  JHT-fiinded 
researcher  and  the  JHT  staff  will  then 
provide  materials  for  the  operational 
center  to  develop  its  own 
documentation  and  training  for  the  new 
technique  or  product.  Long-term 
maintenance  and  support  of  the  new 
technique  or  product  will  then  become 
the  responsibility  of  the  operational 
forecast  center.  Codes  resulting  from 
JHT  work  accepted  for  operational 
implementation  will  be  the  property  of 
the  U.S.  government  and  will  be  in  the 
public  domain,  which  will  readily 
facilitate  cooperative  work  between 
research,  educational,  governmental, 
and  other  organizations. 

Program  Priorities:  The  USWRP  has 
established  the  following  goals  for  its 
Hurricane  Landfall  program: 

A.  Reduce  landfall  track  and  intensity 
errors  by  20  percent. 

B.  Extend  track  forecasts  to  120  hoiu-s 
with  an  average  error  less  than  250 
nautical  miles. 

C.  Increase  warning  lead  time  to  24 
hours  and  beyond  with  95%  confidence. 

D.  Make  skillful  forecasts  (compared 
to  persistence)  of  gale-  and  hurricane- 
force  wind  radii  out  to  48  hours  with 
95%  confidence. 

E.  Extend  quantitative  precipitation 
forecasts  to  three  days  and  improve  skill 
of  day-three  forecasts  to  improve  inland 
flooding  forecasts. 

The  Tropical  Prediction  Center/ 
National  Hurricane  Center  (TPC/NHC) 
of  the  National  Centers  for 
Environmental  Prediction  (NCEP)  has 
identified  its  operational  forecast 
improvement  needs,  which  are  closely 
related  to  the  USWRP  goals.  The  highest 
TPC/NHC  hurricane  forecaster  priorities 
involve  the  following  six  areas  of  need: 

(TPC  A-1)  Improve  guidance  for 
tropical  cyclone  intensity  change,  with 
highest  priority  on  the  onset,  duration, 
and  magnitude  of  rapid  intensification 
events. 

(TPC  A-2)  Develop  statistically-based 
real-time  "guidance  on  guidance"  for 
track,  intensity  and  precipitation  (e.g., 
multi-model  consensus  approaches)  and 
provide  guidance  to  forecasters  in 
probabilistic  and  other  formats. 

(TPC  A-3)  Improve  guidance  for 
tropical  cyclone  precipitation  amount 
and  distribution. 

(TPC  A-4)  Identify  and  then  reduce 
the  occurrence  of  guidance  and  official 
track  outliers,  focusing  on  both  large 


speed  errors  (e.g.,  accelerating 
"recurvers"  and  stalling  storms)  and 
large  direction  errors  (e.g.,  loops  and 
^tropical  cyclone  tracks  such  as  those  of 
Mitch  (1998)  and  Keith  (2000)). 

(TPC  A-5)  Implement  improved 
observational  systems  in  the  storm  and 
its  environment  that  provide  data  for 
forecaster  analysis  and  model 
initialization. 

(TPC  A-6)  Develop  guidance  for 
changes  in  tropical  cyclone  size  and 
related  parameters,  including  combined 
sea  heights. 

Additional  TPC/NHC  areas  of  need  • 
include,  but  are  not  limited  to: 

(TPC  B-1)  Improve  operational 
analysis  and  forecast  guidance  for  the 
surface  wind  field,  including  maximum 
sustained  winds,  during  tropical 
cyclone  landfall.  ^ 

(TPC  B-2)  Develop  probabilistic 
forecast  guidance  for  tropical  cyclone 
siuface  wind  speed. 

(TPC  B-3)  Develop  guidance  for 
tropical  cyclone  genesis  that  exhibits  a 
high  probability  of  detection  and  a  low 
false  alarm  rate. 

(TPC  B-4)  Improve  numerical  and 
statistical  guidance  on  specific  forecast 
problems,  including  the  following: 
interactions  between  upper-level 
troughs  and  tropical  cyclones,  track 
forecasts  near  mountainous  areas,  and 
extratropical  transition. 

(TPC  B-5)  Develop  analysis 
techniques,  which  improve  upon  the 
Dvorak  technique,  for  surface  winds  in 
tropical  cyclones  passing  over  and  north 
of  the  sea-surface  temperature  gradient 
in  the  eastern  North  Pacific  Ocean. 

(TPC  B-6)  Develop  generalized  strike 
probability  programs  applicable  to  all 
tropical  cyclone  basins  for  which  the 
TPC/NHC,  CPHC,  and  JTWC  are 
responsible. 

(TPC  B-7)  Develop  improved  storm 
surge  guidance  models,  including 
guidance  on  breaking  waves  and 
featuring  high  resolution  input  and 
output. 

(TPC  8-8)  Improve  the  utility  of 
microwave  satellite  and  radar  data  in 
tropical  cyclone  analysis. 

Much  of  the  improvement  in  tropical 
cyclone  forecasting  is  attributed  to 
advances  in  numerical  weather 
prediction  (NWP).  These  advances  are 
mainly  the  result  of  improvements  in 
observations,  data  assimilation 
techniques,  and  improved  model 
physics  in  global  forecast  systems  and 
high  resolution  regional  models,  in 
addition  to  the  development  of 
ensemble-based  model  guidance. 
Individual  proposals  directed  toward 
the  NWP  issues  will  be  expected  to  be 
closely  coordinated  with  the 
Environmental  Modeling  Center  (EMC) 
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of  NCEP.  Work  should  be  concluded 
within  a  two  year  period. 

High  priority  areas  of  work  associated 
with  NWP  advancements  for  tropical 
cyclone  forecasting  are: 

(EMC  1)  General  model  improvements 
to  advance  track  and  intensity  forecasts. 

(EMC  2)  Improved  boundary  layer 
representation  for  coupled  air/sea/land 
models  by,  for  example,  exploiting 
results  from  field  projects  such  as  C- 
BLAST  (for  improved  parameterization 
of  surface  fluxes  in  high  wind  regimes, 
and  effects  of  sea  spray  on  transfer 
coefficients). 

(EMC  3)  Improved  targeting  strategies 
for  hurricane  surveillcmce  missions  to 
improve  model  track  forecasts. 

(EMC  4)  Model  validation  techniques 
suitable  for  3D  high  resolution 
verification  for  storms  in  the  process  of 
extratropical  transition  or  storms  at 
landfall. 

(EMC  5)  Diagnostic  techniques  to 
further  increase  the  utility  of  global 
models  [e.g.,  NCEP,  UKMO,  NOGAPS) 
in  forecasting  tropical  cyclone  genesis. 

rv.  Funding  Availability 

The  estimate  for  total  JHT  funding 
that  will  be  available  in  FY  2003  is 
$1,500,000.  Funding  of  any  JHT 
proposals  is  contingent  upon 
availability  of  these  funds.  NOAA  issues 
this  notice  subject  to  appropriations 
made  available  under  the  current 
continuing  resolution  (CR),  H.J.  Res. 
Ill,  "Making  continuing  appropriations 
for  the  fiscal  year  2003,  and  for  other 
purposes,"  Public  Law  107-229.  as 
amended  by  H.J.  Res.  112,  Public  Law 
107-235,  H.J.  Res.  122,  Public  Law  107- 
240,  H.J.  Res.  123.  Public  Law  107-224. 
and  H.J.  Res.  124.  Public  Law  107-294. 
NOAA  anticipates  making  awards  imder 
this  program  provided  that  funding  for 
the  USWRP  is  continued  beyond 
January  11,  2003.  the  expiration  of  the 
ciurent  continuing  resolution.  Issuance 
of  awards,  however,  is  subject  to  the 
future  availability  of  fiscal  year  2003 
funds.  In  no  event  will  NOAA  or  the 
Department  of  Commerce  be  responsible 
for  proposal  preparation  costs  if  this 
program  fails  to  receive  funding  or  is 
canceled  because  of  other  agency 
priorities. 

V.  Funding  Instrument 

The  funding  instrument  will  be  a 
Cooperative  Agreement  based  on  the 
envisioned  substantial  involvement  of 
NOAA  scientists  in  projects  funded  by 
this  notice.  NOAA  collaborates  on 
cooperative  research  activities  and 
provides  financial  support  to  enhance 
the  public  benefits  to  be  derived  from 
these  research  activities.  NOAA 
envisions  that  JHT  project  testing  and 


evaluation  will  involve  close 
collaboration,  facilitated  by  the  JHT 
staff,  between  JHT-funded  researchers 
and  operational  center  forecasters  and 
point(s)  of  contact. 

VI.  Eligibility 

Eligible  applicants  include 
institutions  of  higher  education,  other 
non-profit,  and  commercial 
organizations,  state,  local  and  Indian 
tribal  governments.  Funding  for 
contractual  arrangements  for  services 
and  products  for  delivery  to  NOAA  are 
not  available  under  this  notice. 

VII.  Award  Period 

The  period  of  awards  is  from  one  up 
to  two  years.  All  funded  Pis  are  required 
to  submit  written  semiannual  reports 
during  the  project  to  describe  the 
progress  made  toward  the  goals  and 
deliverables  established  in  the  original 
proposal  and  agreed-upon  time  line.  A 
final  report  must  also  be  submitted  at 
the  conclusion  of  the  project.  The  due 
dates  for  these  reports  will  be 
coordinated  with  the  JHT  Director  upon 
project  initiation.  Two-year  projects  will 
be  reviewed  by  the  JHT  Steering 
Committee,  and/or  other  designated 
reviewers,  and  the  JHT  and  TPC/NHC 
Directors  near  the  end  of  the  first  year 
for  suitability  for  continuation  into  the 
second  year.  Pis  are  required  to  submit 
a  renewal  proposal  along  with  the 
second  semiannual  report  for  this 
review.  The  renewal  proposal  must 
provide  updates  to  the  project  work 
plan,  deliverables,  time  line.  IT 
requirements,  budget,  documentation 
and  training  plans,  etc.  This  review  is 
also  based  upon  the  Semiaimual  reports 
and  upon  feedback  received  from  the 
TPC/NHC  point(s)  of  contact.  The 
criteria  upon  which  the  renewal  review 
is  based  are:  (1)  The  progress  toward 
milestones  in  the  original  time  line,  (2) 
the  potential  for  completing  the  testing 
and  evaluation  process  and  providing 
the  stated  deliverables  by  the  end  of  the 
second  year,  and  (3)  appropriateness 
and  reasonableness  of  the  budget  with 
respect  to  available  JHT  funds.  Given  a 
favorable  review,  each  project  may  be 
funded  for  a  second  year. 

A  JHT  project  reaches  its  completion 
in  one  of  two  ways.  A  two-year  project 
may  end  at  any  time,  particularly  after 
appropriately  one  year  if  the  TPC/NHC 
and  JHT  Directors  and  the  JHT  Steering 
Committee  (and/or  other  designated 
reviewers)  decide,  as  described  above, 
that  insufficient  progress  has  been  made 
to  justify  continuation  of  the  project  into 
year  two.  A  JHT  project  ends  more 
conventionally  with  the  submission  of  a 
final  report  at  the  conclusion  of  the 
original  agreed-upon  project  duration. 


with  the  subsequent  action  being  the 
decision  by  the  TPC/NHC  Director  on 
whether  or  not  operational 
implementation  of  the  project 
deliverables  will  occur. 

Vni.  Submission  Requirements 

The  guidelines  for  preparation  of 
preapplications  and  full  proposals 
provided  below  are  mandatory  (except 
where  otherwise  noted).  Failure  to 
adhere  to  these  guidelines  will  result  in 
preaplications  and/or  full  proposals 
being  returned  without  review.  See  the 
"Dates"  and  "Addresses"  sections 
following  the  "Summary"  earlier  in  this 
notice  for  submission  deadlines  and 
addresses. 

A.  Preapplications  (PA) 

(1)  Prior  to  submitting  a  full  proposal. 
Pis  are  strongly  encouraged  to  submit  a 
PA  for  each  planned  proposal.  However, 
Pis  who  do  not  submit  a  PA  will  not  be 
precluded  from  submitting  a  full 
proposal. 

(2)  The  PA  must  be  no  more  than  two 
pages  in  length,  using  a  12-point  font 
and  one  inch  margins,  and  it  must 
include  the  name(s)  of  the  PI(s)  and 
their  home  institution(s.). 

(3)  The  PA  must  contain  a  brief 
description  of  the  intended  project. 

(4)  The  PA  must  include  a  brief 
budget  which  summarizes  how 
resoiut:es  will  be  allocated  [e.g.,  salaries, 
computing  and  communications, 
equipment  (provide  justification), 
indirect  charges,  and  travel).  Note  that 
funding  for  secretarial  support  and  IT 
improvements  at  the  Pi's  home 
institution  is  not  generally  available. 

(5)  Each  PA  will  be  reviewed, 
following  the  criteria  specified  below  in 
Section  IX  of  this  notice,  by  members  of 
the  JHT  Steering  Committee  and/or 
other  designated  reviewers,  who  will 
make  their  recommendations  to  the  JHT 
Director  and  TPC/NHC  Director. 

(6)  Pis  will  not  be  encouraged  to 
submit  a  full  proposal  for  any  PA 
deemed  to  be  unresponsive  to  this 
notice.  However,  they  will  not  be 
precluded  fi'om  submitting  a  full 
proposal  for  any  such  PA. 

B.  Full  Proposals 

(1)  The  proposal  must  include  a  title 
page  signed  by  the  PI(s)  and  the 
appropriate  representatives(s)  of  their 
home  institution(s).  Each  PI  and 
institutional  representative  should  be 
identified  by  full  name,  title, 
organization,  telephone  number, 
mailing  address,  and  e-mail  address. 

(2)  A  one  page  abstract  must  be 
included  and  must  contain  a  brief 
summary  of  the  work  to  be  completed. 
The  abstract  must  appear  on  a  separate 
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page,  headed  with  the  proposal  title  and 
the  name(s)  of  the  PI(s)  and  their  home 
institution(s). 

(3)  All  proposals  must  provide  a 
Statement  of  Work  that  includes: 

a.  The  proposed  duration  of  the 
project,  from  one  up  to  two  years; 

b.  If  known,  suggested  forecaster  and/ 
or  technical  point(s]  of  contact  at  TPC/ 
NHC  and,  if  necessary,  other  operational 
center{s); 

c.  A  brief  description  of  the  project, 
with  prior  research  results  (including 
references)  to  demonstrate  sufficient 
maturity  and  potential  for  a  successful 
transition  to  operations  at  TPC/NHC  and 
other  operational  forecast  centers  (e.g., 
CPHC,  JTWC)  and/or,  if  applicable,  at  a 
numerical  weather  prediction  center; 

d.  A  work  plan  for  the  project, 
including  hardware  and  software  needs, 
the  testing  and  evaluation  approach, 
metric(s)  for  success,  project 
deliverables,  a  time  line  with  key 
milestones,  real-time  operational  data 
needed  as  input,  and  a  plan  to  port 
necessary  codes  to  the  operational 
environment  of  TPC/NHC  and/or  NCO 
(an  overview  of  the  JHT  and  TPC/NHC 
operational  IT  environments  can  be 
obtained  along  with  the  standard  NOAA 
Grants  and  Cooperative  Agreement  . 
Application  Package,  as  described 
previously  in  the  ADDRESSES  section 
following  the  SUMMARY  of  this  notice); 

e.  A  time  line  for  delivering  scientific 
and  technical  documentation  and 
training  materials  over  the  course  of  the 
project  that  are  sufficient  to  enable 
testing  and  evaluation  of  the  proposed 
techniques.  If  the  proposal  is  funded, 
researchers  are  expected  to  coordinate 
with  the  JHT  Director  to  formalize  this 
time  line; 

f.  Schedule  and  needs  for  expected 
travel  (Pis  are  strongly  encouraged  to 
plan  and  budget  during  each  year  of  the 
project  to  describe  their  work  at  the  , 
annual  Interdepartmental  Hurricane 
Conference  (IHC),  sponsored  by  the 
Office  of  the  Federal  Coordinator  for 
Meteorological  Services  and  Supporting 
Research,  and  visits  by  Pis  and/or  their 
support  staff  to  the  TPC/NHC,  and  any 
other  operational  center(s)  as  necessary, 
may  be  beneficial  for  training  JHT  staff 
and  the  forecaster  and  technical  point(s) 
of  contact  in  preparation  for  project 
testing  and  evaluation);  and 

g.  Estimates  of  JHT  staff  requirements 
in  terms  of  on-site  (or  off-site)  JHT 
Facilitator  efforts,  and  estimated 
computational,  communication,  smd/or 
display  requirements  at  the  researcher's 
home  institution  and/or  at  JHT  via 
remote  access  and  data  transfer. 

(4)  Applicants  must  submit  a  budget 
using  the  Standard  Form  424A  (4-92), 
Budget  Information — Non-Construction 


Programs.  Thislorm  is  included  in  the 
standard  NOAA  Grants  and  Cooperative 
Agreement  Application  Package  (see 
ADDRESSES  section  that  follows  the    . 
SUMMARY  earlier  in  this  notice).  The 
budget  must  include  PI  and  scientific 
and  technical  support  staff  salaries,  JHT 
facility  requirements,  computing  and 
communications  funding,  equipment 
funding  (provide  justification),  indirect 
charges,  and  travel.  Note  that  funding 
for  secretarial  support  and  IT 
improvements  at  the  Pi's  home 
institution  is  not  generally  available. 

(5)  Applicants  must  also  use  the 
following  forms  when  applying  for 
financial  assistance:  Standard  Forms 
424,  Application  for  Federal  Assistance, 
424B,  Assurances — Non-Construction 
Programs,  and  SF-LLL  (Rev.  7-97); 
Department  of  Commerce  forms  CD- 
346,  Applicant  for  Funding  Assistance, 
and  CD-511,  Certifications  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  matters:  Drug-Free 
Workplace  Requirements  and  Lobbying. 
These  forms  are  also  included  in  the 
standard  NOAA  Grants  and  Cooperative 
Agreement  Application  Package  (see 
ADDRESSES  section  that  follows  the 
SUMMARY  earlier  in  this  notice). 

(6)  An  abbreviated  Curriculum  Vita 
for  the  PI  must  be  included.  Reference 
lists  should  be  limited  to  all 
publications  in  the  last  three  years  with 
up  to  five  other  relevant  papers. 

(7)  Current  and  pending  Federal 
support:  Each  investigator  must  submit 
a  list  that  includes  project  title; 
supporting  agency  with  grant  number, 
investigator  months,  dollar  value  and 
duration.  Requested  amounts  should  be 
listed  for  pending  Federal  support. 

(8)  Additional  proposal  requirements 
include: 

a.  One  signed  original  and  two  hard 
copies  of  the  complete  proposal  must  be 
submitted  (submission  of  five  additional 
hard  copies  is  encouraged,  to  expedite 
the  review  process,  but  is  not  required); 

b.  Each  proposal  must  be  dated  with 
pages  numbers; 

c.  Items  3a  through  3g  above  must  be 
contained  within  no  more  than  ten 
pages,  using  a  12-point  font  and  one- 
inch  margins. 

IX.  Evaluation  Criteria 

The  JHT  Steering  Committee,  and/or 
other  designated  reviewers,  and  the  JHT 
and  TPC/NHC  Directors  will  base  their 
recommendations  regarding  each 
preapplication  and  each  full  proposal 
upon  the  extent  to  which  the  following 
criteria  (listed  with  assigned  weights 
and  in  order  of  decreasing  importance) 
are  satisfied: 

A.  (25%  weight)  Consistency  with  one^ 
or  more  of  the  USWRP  goals,  and 


consistency  with  one  or  more  of  the 
priorities  and  needs  of  the  TPC/NHC 
(especially  the  highest  priority  "TPC  A- 
1  through  A-6"  items)  and/or  EMC,  as 
listed  in  Section  III  of  this  notice  (Note: 
proposals  with  exceptional  promise  for 
improving  operational  tropical  cyclone 
forecasting,  but  that  do  not  fall  within 
the  scope  of  the  listed  TPC/NHC  or  EMC 
needs  and  priorities,  will  still  be 
considered.) 

B.  (25%  weight)  Potential  for 
imprbving  operational  tropical  cyclone 
analysis  and  forecast  accuracy. 

C.  (20%  weight)  Promise  for  a 
successful  transition  to  operations 
within  one  to  two  years,  and  readiness 
for  testing  and  evaluation  in  a  quasi- 
operational  environment. 

D.  (15%  weight)  Appropriations  and 
reasonableness  of  the  budget  with 
respect  to  available  JHT  funds. 

E.  (10%  weight)  Compatibility  \vith 
the  communications,  computing,  data, 
and  display  environments  of  TPC/NHC 
and/or  NCEP  Central  Operations  (NCO) 
(note  that  in  cases  where  the 
technological  advances  of  the  project 
require  cutting-edge  hardware  or 
software  not  vet  in  place  at  the  JHT  and 
at  TPC/NHC  and/or  NCO.  support  for 
such  enhancement  from  the  USWRP 
may  be  considered). 

F.  (5%  weight)  Applicability  to  other 
operational  forecast  centers  (e.g.,  CPHC, 
JTWC). 

X.  Selection  Procedures 

All  full  proposals  will  receive  an 
independent,  objective  review  in 
accordance  with  the  criteria  specified 
above  in  Section  IX  of  this  notice.  Such 
review  will  be  conducted  by  the  JHT 
Steering  Committee,  and/or  other 
designated  reviewers,  consisting  of  at 
least  three  federal  and/or  non-federal 
experts.  Each  member  of  the 
independent  review  panel  will 
individually  evaluate  and  rank  the 
proposals,  the  reviewers  will  provide 
their  rankings  and  recommendations  to 
the  JHT  Director  and  TPC/NHC  Director. 
The  JHT  Director  and  TPC/NHC  Director 
will  together  decide  whether  to  endorse 
each  proposal  based  upon  the  rankings 
and  recommendations  from  the 
reviewers  and  based  upon  the 
availability  of  TPC/NHC  resources  to 
support  each  project.  The  JHT  Director 
and  TPC/NHC  Director  will  then 
together  present  their  recommendations 
on  favorably  reviewed  and  endorsed 
proposals  to  the  Directors,  Office  of 
Weather  and  Air  Quality  Research 
(W&AQR)  of  NOAAs  Office  of  Oceanic 
and  Atmospheric  Research. 

The  Director  of  W&AQR  makes  the 
final  recommendation  to  the  NOAA 
Grants  Officer  regarding  the  funding  of 
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applications,  taking  into  account  the 
following  program  policy  factors:  (a) 
Availability  of  funding,  (b)  duplication 
with  ongoing  Federal  support,  (c) 
institutional  diversity  and  (d)  inter- 
institutional  collaboration.  Successful 
applicants  are  then  notified.  Funded 
projects  become  a  JHT  activity  with  a 
duration  of  one  to  two  years.  Note  that 
two-year  proposals  are  initially  funded 
for  one  year,  with  funding  for  a  second 
year  contingent  upon  a  favorable  review 
near  the  end  of  the  first  year  and  upon 
available  W&AQR  funds.  Unsuccessful 
applications  will  be  notified  of  the  final 
selection  upon  completion  of  the  review 
and  selection  process.  Copies  of  all 
submitted  preapplications  and 
proposals  will  be  retained  by  the  JHT 
staff  and  will  become  the  property  of  the 
U.S.  Government. 

Department  of  Commerce  Pre- Award 
Notification  of  Requirements  for  Grants 
and  Cooperative  Agreements 

The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  Notice 
of  October  1,  2001  (66  FR  49917),  as 
amfended  by  67  FR  66109  (October  30, 
2002),  are  applicable  to  this  solicitation. 

Intergovernmental  Review 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Services  for  the  Deaf 

The  NOAA  Office  of  Oceanic  and 
Atmospheric  Research  does  not' have 
direct  Telephone  Device  for  the  Deaf 
(TDD)  capabilities,  but  can  be  reached 
through  ihe  State  of  Maryland-supplied 
TDD  contact  number,  800-735-2258, 
between  the  hours  of  8  a.m.  and  4:30 
p.m. 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

This  notice  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424,  424A.  and  SF-LLL 
has  been  approved  by  0MB  under  the 
respective  control  niunbers  0348-0043, 
0348-0044,  and  0348-0046. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to, 
nor  shall  any  person  by  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  unless  that 


collection  displays  a  currently  valid 
OMB  control  number. 

Executive  Order  13132 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

Regulatory  Flexibility  Act 

Because  notice  and  comment  are  not 
required  under  5  USC  553,  or  any  other 
law,  for  this  notice  relating  to  public 
property,  loans,  grants  benefits  or 
contracts  (5  USC  553(a)),  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  for  this  notice,  5 
USC  601  et  seq.,  pursuant  to  Executive 
Orders  13256,  12900,  and  13021,  the 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration. 

In  accordance  with  Federal  statutes 
and  regulations,  no  person  on  grounds 
of  race,  color,  age,  sex,  national  origin, 
or  disability  shall  be  excluded  from 
participation  in,  denied  benefits  of,  or 
be  subjected  to  discrimination  under 
any  program  or  activity  receiving 
financial  assistance. 

Dated:  December  30,  2002. 
Louisa  Koch, 

Deputy  Assistant  Administrator,  Office  of 
Oceanic  and  Atmospheric  Research,  National 
Oceanic  and  Atmospheric  Administration. 
|FR  Doc.  03-57  Filed  1-2-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Public  Hearings  for  the  Draft 
Environmental  Impact  Statement  for 
Proposed  Military  Operational 
Increases  and  Implementation  of 
Associated  Comprehensive  Land  Use 
Management  and  Integrated  Natural 
Resources  Management  Plan,  Naval 
Air  Weapons  Station  China  Lake, 
China  Lake,  CA 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act, 
of  1969  and  the  regulations 
implemented  by  the  Council  on 
Environmental  Quahty  (40  CFR  Parts 
1500-1508).  the  Department  of  the  Navy 
(Navy)  in  cooperation  with  the  Bureau 
of  Land  Management  (BLM)  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  (EPA)  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  November  15,  2002,  to  evaluate 
proposed  military  operational  increases 


and  implementation  of  associated 
Comprehensive  Land  Use  Management 
(CLUMP)  and  hitegrated  Natural 
Resources  Management  Plan  (INRMP)  at 
Naval  Air  Weapons  Station  China  Lake, 
CA.  A  Notice  of  Intent  for  this  DEIS  was 
published  in  the  Federal  Register  on 
April  1,  1997,  (62  FR  20160).  Six  public 
scoping  meetings  were  held  between 
May-June  1997.  The  Navy  and  BLM 
will  conduct  five  public  hearings  to 
receive  oral  and  written  comments  on 
the  DEIS.  Federal,  state,  and  local 
agencies,  as  well  as  interested 
individuals  are  invited  to  be  present  or 
represented  at  the  public  hearings.  This 
notice  announces  the  dates  and 
locations  of  the  public  hearings  for  this 
DEIS. 

DATES  AND  ADDRESSES:  An  open 
information  session  will  precede  the 
scheduled  public  hearing  at  each  of  the 
locations  listed  below.  The  open 
information  session  will  begin  at  6  p.m., 
followed  by  the  public  hearing 
beginning  at  7  p.m.  and  ending  at  9  p.m. 
Public  hearings  will  be  held  at  the 
following  dates  and  locations: 

—Tuesday,  January  21,  2003,  Kerr 
McGee  Conununity  Center,  100  West 
California  Avenue,  Ridgecrest,  CA. 
—Wednesday,  January  22,  2003,  ^ 
Inyokem  Elementary,  6601  Locust 
Avenue,  Inyokem,  CA. 
—Thursday,  January  23,  2003,  City  of 
Barstow  Council  Chamber,  220  East 
Mountain  View  Street,  Suite  A, 
Barstow,  CA. 
—Tuesday,  January  28,  2003,  Owens 
Valley  Unified  School  District.  202 
South  Clay  Street,  Independence,  CA. 
—Wednesday,  January  29,  2003,  Trona 

School,  93600  Trona  Road,  Trona,  CA. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  O'Gara,  Environmental  Planning 
and  Management  Department,  Naval  Air 
Weapons  Station  China  Lake,  China 
Lake,  CA.  Telephone  (760)  939-3213, 
facsimile  (760)  939-2980,  or  e-mail: 
ogaraje@navair.navy. mil. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  action  includes  a  moderate 
increase  of  military  operations, 
continuation  of  current  non-military 
activities,  and  implementation  of  the 
CLUMP  and  INRMP.  The  preferred 
alternative  presented  in  the  DEIS  would 
allow  approximately  a  25  percent 
increase  in  the  type,  tempo,  and 
location  of  military  testing  and 
evaluation  and  training  operations. 
There  are  no  significant  environmental 
impacts  associated  with  any  of  the 
alternatives,  including  the  preferred 
alternative. 

The  DEIS  has  been  distributed  to 
various  Federal,  state,  and  local 
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agencies,  elected  officials,  and  special 
interest  groups,  and  is  available  for 
public  review  at  the  following  public 
libraries: 

— Kern  County  Library,  Ridgecrest 
Branch  (Document  Display  Shelf),  131 
East  Las  Flores,  Ridgecrest,  CA. 

— Inyo  County  Free  Library, 
Independence  Branch  (Reference 
Section),  168  North  Edwards, 
Independence,  CA. 

— San  Bernardino  Library,  Trona 
Branch,  82805  Mountain  View,  Trona, 
CA. 

In  addition,  the  DEIS  is  available  for 
review  at  the  Public  Affairs  Office  at 
Naval  Air  Warfare  Center,  Weapons 
Division,  Room  1015,  Building  1,  1 
Administration  Circle,  China  Lake,  CA. 
The  Executive  Summary  of  the  DEIS 
and  other  information  may  be  viewed  at 
the  following  Internet  address:  http:// 
www.nawcwpns.navy.mil/~cllump/ 
cllump.html. 

The  Navy  will  conduct  five  public 
hearings  to  receive  oral  and  Written 
comments  concerning  the  DEIS  at  each 
of  the  locations  previously  listed.  At 
each  hearing  location,  information 
poster  stations  will  be  available  from  6 
p.m.  to  7  p.m.,  followed  by  the  official 
hearing  beginning  at  7  p.m.  and  ending 
at  9  p.m.  Navy  and  BLM  representatives 
will  be  available  during  the  information 
session  to  clarify  informatibn  related  to 
the  DEIS.  Federal,  state,  and  local 
agencies,  as  well  as  interested  parties 
are  invited  and  urged  to  be  present  or 
represented  at  the  hearing.  Oral 
statements  will  be  heard  and  transcribed 
by  a  stenographer;  however,  to  ensure 
the  accuracy  of  the  record,  all 
statements  should  be  submitted  in 
writing.  All  statements,  both  oral  and 
written,  will  become  part  of  the  public 
record  on  the  DEIS  and  will  be 
responded  to  in  the  Final 
Environmental  Impact  Statement  (FEIS). 
Equal  weight  will  be  given  to  both  oral 
and  written  statements. 

In  the  interest  of  available  time  and  to 
ensure  that  all  who  wish  to  give  an  oral 
statement  have  the  opportimity  to  do  so, 
each  speaker's  conunents  will  be  limited 
to  three  (3)  minutes.  If  a  longer 
statement  is  to  be  presented,  it  should 
be  summarized  at  the  public  hearing 
and  the  full  text  submitted  in  writing 
either  at  the  hearing,  or  mailed,  or  faxed 
to:  Mr.  John  O'Gara,  Environmental 
Plaiuiing  and  Management  Department, 
Naval  Air  Weapons  Station  China  Lake, 
China  Lake,  CA.  Telephone  (760)  939- 
3213,  facsimile  (760)  93»-2980.  All 
written  conunents  postmarked  by 
February  21,  2003,  will  become  a  part  of 
the  official  public  record  and  will  be 
responded  to  in  the  FEIS. 


Dated:  December  23,  2002. 
R.  E.  Vincent  II. 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Naxy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-.54  Filed  1-2-03;  8:45  am) 
BILUNG  CODE  3810-FF-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6636-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  http://www.epa.gov/ 

compliance/nepa/. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  December  23,  2002,  through 
December  27,  2002,  pursuant  to  40 
CFR  1506.9. 

EIS  No.  020528.  DRAFT  EIS,  AFS,  WY, 
Medicine  Bow  National  Forest, 
Implementation,  Draft  Revised  Land 
and  Resource  Management  Plan, 
Albany,  Carbon  and  Laramie 
Counties,  WY,  Comment  Period  Ends: 
April  04,  2003,  Contact:  Lynn  Jackson 
(307)  745-2472.  This  document  is 
available  on  the  Internet  at:  http:// 
www.fs.fed.  us/r2/mbr. 

EIS  No.  020529.  DRAFT  EIS,  FHW.  MO, 
Interstate  64/U.S.  Route  40  Corridor, 
Reconstruct  the  Existing  1-64/U.S. 
Route  40  Facility  with  New 
Interchange  Configurations  and 
Roadway,  City  of  St.  Louis,  St.  Louis 
Coxmty,  MO,  Comment  Period  Ends: 
February  28,  2003,  Contact:  Dob 
Neumann  (573)  638-2607. 

EIS  No.  020530.  DRAFT  EIS,  COE,  CA, 
Port  of  Long  Beach  Pier  J  South 
Terminal  Development,  Dredging  and 
LandfiUing  to  Expand  and  Modernize 
Port  Terminals,  Implementation, 
Facilities  Master  Plan  (FMP),  Section 
10  and  404  Permits,  City  of  Long 
Beach,  CA,  Comment  Period  Ends: 
February  18,  2003,  Contact:  Dr.  Aaron 
O.  Allen  (805)  585-2148. 

EIS  No.  020531.  DRAFT  EIS,  AFS,  ID, 
Middle  Little  Salmon  Vegetation 
Management  Project,  To  Improve  the 
Current  Condition  of  Timber  Stands, 
Payette  National  Forest,  New 
Meadows  Ranger  District,  Adam 
Coimty,  ID,  Comment  Period  Ends: 
February  24,  2003,  Contact:  Sue  Dixon 
(208)  247-0300.  This  document  is 
available  on  the  Internet  at:  http:// 
www.fs.fed.us/r4/Payette/main.html. 

EIS  No.  020532.  HNAL  EIS,  DOE,  WA, 
Maiden  Wind  Farm  Project,  Proposes 
to  Construct  and  Operate  up  to  494 


.  megawatts  (MW)  Wind  Generation  on 
Privately-  and  Publicly-owned 
Property.  Conditional  Use  Permits, 
Benton  and  Yakima  Counties,  WA  ,. 
Wait  Period  Ends:  February  03.  2003, 
Contact:  Sarah  Branum  (503)  230- 
5115. 

EIS  No.  020533.  FINAL  SUPPLEMENT. 
NRC,  SC,  GENEaUC  EIS— Catawba 
Nuclear  Station,  Unit  1  and  2 
(Catawba),  Renewal  of  the  Operating 
Licenses  OLs)  for  an  Additional  20- 
Year  Period,  Supplement  9  to 
NUREG-1437.  York  County.  SC  ,  Wait 
Period  Ends:  February  03,  2003, 
Contact:  James  Wilson  (301)  415- 
1108.  * 

EIS  No.  020534,  FINAL  EIS.  NRC,  NC, 
GENERIC  EIS— McGuire  Nuclear 
Power  Station  Units  1  and  2, 
Supplement  8  to  NUREG-1437, 
Located  on  the  Shore  of  Lake  Norman. 
Mecklenburg  County,  NC.  Wait  Period 
Ends:  February  03.  2003,  Contact: 
James  Wilson  (301)  415-1108. 

Dated:  December  30,  2002. 
loseph  C.  Montgomery, 
Office  of  Federal  Activities. 
|FR  Doc.  03-108  Filed  1-2-03;  8:45  am) 
BILUNG  COOE  6560-SO-P 


ENVIRONMENTAL  PROTECTION        ^^ 
AGENCY 

[ER-FRL-663&-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  emiended.  Requests  for 
copies  of  EPA  comments  can  he  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  12,  2002  (67  FR 
17992). 

Draft  EISs 

ERP  No.  D-AFS-F65033-ILS(.ating 
EC2,  Kudzu  Eradication,  Proposal  to 
Eradicate  Known  Kudzu  Infestations  in  • 
the  Shawne  National  Forest, 
Application  for  Herbicide  and 
Mechanical  Treatment,  Jackson, 
Alexander  and  Pope  Counties,  IL. 

Summary:  EPA  expressed 
environmental  concerns  that  the  draft- 
EIS  did  not  include  pesticide  risk 
mitigation  measures,  especially  for 
triclopyr.  These  should  be  included  in 
the  final  EIS. 
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ERP  No.  D-COE-E39060-GA  Rating 
LO,  Lake  Sidney  Lanier  Project  to 
Continue  the  Ongoing  Operation  and 
Maintenance  Activities  Necessary  for 
Flood  Control,  Hydropower  Generation. 
Water  Supply,  Recreation,  Natural 
Resources  Management  and  Shoreline 
Management,  US  Army  COE  Section  10 
and  404  Permits,  Dawson,  Forsyth, 
Lumpkin.  Hill  and  Gwinnett  Counties, 
GA. 

Summary:  EPA  has  no  significant 
objections  to  the  various  management/ 
operational  changes  being  proposed. 

ERP  No.  D-COE-G32056-LA  Rating 
LO.  Bayou  Sorrel  Lock  Replacement 
(formerly  IWW  Locks)  Feasibility  Study 
to  Relieve  Navigation  Delays  and/or 
Provide  Adequate  Flood  Protection. 
Atchafalaya  Basin  Floodway,  Iberville 
Parish,  LA. 

Summary:  EPA  expressed  a  lack  of 
objections  to  the  preferred  alternative. 

ERP  No.  D-FHW-H401 76-00  RaUng 
LO.  US-81  Highway.  Yankton  Bridge 
Replacement.  Missovui  River  Crossing 
between  the  City  of  Yankton.  Yankton 
County,  South  Dakota  and  Cedar 
Coimty.  Nebraska,  Funding  and  Permit 
Issuance.  SD  and  NB. 

Summary:  EPA  expressed  a  lack  of 
objections  to  the  project  as  proposed  but 
offered  clarification  on  disposal 
requirements  for  lead-based  coatings  if 
removed  during  the  demolition  phase. 

ERP  No.  D-FTA-K54028-CA  Rating 
LO,  Transbay  Terminal/Caltrain 
Development  Downtown  Extension/ 
Redevelopment  Project.  New  Multi- 
Modal  Terminal  Construction. 
Peninsula  Corridor  Service  Extension 
and  Establishment  of  a  Redevelopment 
Plan,  Funding,  San  Francisco,  San 
Mateo  and  Santa  Clara  Counties,  CA. 

Summary:  EPA  found  that  the 
document  adequately  discussed  the 
environmental  impacts  of  the  proposed 
project. 

ERP  No.  DS-FHW-L50009-WA  Rating 
LO,  ElHott  Bridge  No.  3166 
Replacement,  Updated  and  Re^aluated 
Information,  Proposal  to  Replace  the 
149th  Avenue  SE  Crossing  the  Cedar 
River,  Funding,  U.S.  CGD  Bridge  Permit 
and  U.S.  Army  COE  Section  404  Permit 
Issuance.  City  of  Renton,  King  County. 
WA. 

Summary:  EPA  has  no  objections  to 
the  project  as  proposed  but  recommends 
that  the  Final  SEIS  contain  a  Purpose 
and  Need  statement  and  improve 
discussion  on  how  the  proposed 
alternative  will  address  old  footing 
foundations. 

Final  EISs 

ERP  No.  F-AFS-H65012-MO 

Rams  Horn  Project  to  Accomplish  the 
Direction  and  Desired  Conditions 


Identified  in  the  Mark  Twain  National 
Forest.  Land  and  Resource  Management 
Plan.  Houston/RoUa/Creek  Ranger 
District,  Phelps  and  Pulaski  Counties, 
MO. 

Summary:  EPA  has  a  lack  of 
objections  to  the  proposed  project. 
Issues  identified  by  EPA  in  the  Draft  EIS 
have  been  adequately  addressed. 

ERP  No.  F-COE-C35014-NJ 

Meadowlands  Mills  Project, 
Construction  of  a  Mixed-Use 
Commercial  Development,  Permit 
Application  Number  95-07^40-RS, 
U.S.  Army  COE  Section  10  and  404 
Permit  Issuance,  Boroughs  of  Carlstadt 
and  Moimachie,  Township  of  South 
Hackensack.  Bergen  County.  NJ. 

Summary:  EPA  continued  to  raise 
environmental  objections  to  the  project 
and  the  alternatives,  citing  that  there 
were  offsite  alternatives  available  that 
needed  to  be  examined. 

ERP  No.  F-COE-E35021-FL 

Miami  River  Dredged  Material 
Management  Plan.  River  Sediments 
Dredging  and  Disposal  Maintenance 
Dredging.  Biscayne  Bay.  City  of  Miami, 
Miami -Dade  County.  FL. 

Summary:  EPA  continues  to  have 
environmental  concerns  about  the 
project's  potential  impacts. 

ERP  No.  F-COE-G35020-TX 

Texas  City's  Proposed  Shoal  Point 
Container  Terminal  Project. 
Containerized  Cargo  Gateway 
Development,  U.S.  Army  COE  Section 
404  and  10  Permits  Issuance,  Material 
Placement  Area  (DMPA),  City  of  Texas, 
Galveston  County,  TX. 

Summary:  EPA  has  no  objections  to 
the  selection  of  the  preferred  alternative. 

ERP  No.  F-FRC-L05226-ID 

C.J.  Strike  Hydroelectric  Project 
(FERC  NO.  2055).  New  License 
Issuance.  Snake  and  Bruneau  Rivers, 
Owyhee  and  Elmore  Counties.  ID. 

Summary:  EPA  continues  to  have 
environmental  objections  with  the  No 
Action  Alternative,  the  Idaho  Power 
Proposal  and  the  Idaho  Power  Proposal 
with  Modifications  Alternative  as  they 
would  not  result  in  appreciable 
improvements  to  instream  and  riparian 
conditions.  EPA  believes  that  the  Run- 
of-River  Alternative  provides  the  only 
strategy  for  improving  aquatic  and 
riparian  conditions.  EPA  also  raised 
concerns  with  the  lack  of  an  identified 
agency-preferred  alternative  in  the  EIS. 

ERP  No.  FS-AFS-F05123-00 

Bond  Falls  Hydroelectric  Project 
related  to  Terms  and  Conditions  for 
Geology  and  Soils,  Water  Quality  and 


Quantity.  Fisheries,  Terrestrial, 
Recreation.  Aesthetic,  Cultural. 
Socioeconomic  and  Land  Use 
Resoiutes,  Ontonagon  River  Basin, 
Valas  Coxmty,  WI  and  Ontonagon  and 
Gogebic  Counties,  MI. 

Summary:  EPA  believes  the  specified 
terms  and  conditions  will  adequately 
protect  the  natural  resources  in  the 
project  area  for  this  relicensing  project 
on  the  Ottawa  National  Forest. 

Dated:  December  30,  2002. 
-Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  03-109  Filed  1-2-03;  8:45  amj 

BILLING  CODE  6S6O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7435-4] 

The  Commonwealth  of  the  Northern 
Mariana  Islands;  Full  Program 
Adequacy  Determination  of  State 
Municipal  Solid  Waste  Landfill  Permit 
Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  of 

full  program  adequacy  of  the 

Commonwealth  of  the  Northern  Mariana 

Islands  (CNMI)  municipal  solid  waste 

landfill  permit  program. 

SUMMARY:  Section  4005  (c)  (1)  (B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  42 
U.S.Ci.  6945  (1)  (B).  requires  States  to 
develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs),  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt  small  quantity 
generator  waste,  comply  with  the 
revised  Federal  MSWLF  Criteria. 
Section  4005  {c)  (1)  (C)  of  RCRA 
requires  the  Environmental  Protection 
Agency  (EPA)  to  determine  whether 
States  have  adequate  permit  programs 
for  MSWLFs.  Approval  of  State  permit 
programs  allows  the  State  to  tailor 
permits  to  include  site-specific  ] 

conditions.  Only  those  owners/ 
operators  located  in  States  with 
approved  permit  programs  can  use  the 
site-specific  flexibilities  provided  by  40 
CFR  part  258  to  the  extent  the  State 
permit  program  allows  such  flexibility. 
EPA  notes  that,  regardless  of  the 
approval  status  of  any  facility,  the 
federal  landfill  criteria  shall  apply  to  all 
permitted 'and  unpermitted  MSWLF 
facilities.  '  ~  ' 
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The  CNMI  is  defined  as  a  "State"  in 
40  CFR  258.2.  The  CNMI  has  applied  for 
a  determination  of  adequacy  under 
section  4005  (c)  (1)  (C)  of  RCRA.  42 
U.S.C.  6945  (c)  (1)  CC).  EPA  Region  IX 
has  reviewed  the  CNMI's  MSWLF 
permit  program  application  and  has 
made  a  final  determination  that  all 
portions  of  the  CNMI's  permit  program 
application  are  adequate  to  ensure 
compliance  with  the  revised  MSWLF 
criteria. 

On  February  27,  2002.  EPA  published 
in  the  Federal  Register  its  tentative 
determination  that  the  CNMI  MSWLF 
permit  program  would  ensure 
compliance  with  the  revised  Federal 
Criteria.  In  the  notice  of  tentative 
determination,  EPA  announced  that  the 
CNMI  application  would  be  available 
for  public  review  during  EPA's  public 
comment  period.  Although  not  required 
by  RCRA,  EPA  offered  to  hold  a  public 
hearing  if  there  was  sufficient  public 
interest.  EPA  determined  that  there  was 
not  sufficient  public  interest  to  hold  a 
public  meeting,  and  the  public  comment 
period  ended  on  April  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kelly  Doordan,  Office  of  Pollution 
Prevention  and  Solid  Waste,  mail  code 
WST-7,  EPA  Region  IX,  75  Havirthorne 
Street,  San  Francisco,  California  94105, 
telephone  415-972-3383,  or  via  the 
Internet:  doordan.keUy@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
40  CFR  part  258.  Subtitle  D  also  requires 
in  section  4005  (c)  (1)  (C),  42  U.S.C. 
6945  (c)  (1)  (C),  that  EPA  determine  the 
adequacy  of  state  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  EPA  has  promulgated 
the  Final  State  Implementation  Rule 
(SIR),  which  can  be  found  at  40  CFR 
part  239.  The  rule  specifies  the 
requirements  which  State  programs 
must  satisfy  to  be  determined  adequate. 

EPA  interprets  the  requirement  for 
states  to  develop  "adequate"  programs 
for  permits  or  other  forms  of  prior 
approval  and  conditions  to  impose 
several  minimum  requirements.  First, 
each  State  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  EPA's 
revised  MSWLF  criteria.  Next,  the  State 


must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
and  conditions  to  all  new  and  existing 
MSWLFs  in  it  jurisdiction.  The  State 
also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement,  as  required  in  section  7004 
(b)  of  RCRA,  42  U.S.C.  6974  (b).  Finally, 
the  State  must  show  that  it  has 
sufficient  compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State  has  submitted  an  "adequate" 
program  based  on  the  requirements  of 
the  SIR.  EPA  expects  States  to  meet  all 
of  these  requirements  for  all  elements  of 
a  MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.CNMI 

On  September  19,  2001,  EPA  Region 
IX  received  the  CNMI's  MSWLF  Permit 
Program  application  for  adequacy 
determination.  Region  IX  reviewed  the 
application,  submitted  comments  to  the 
CNMI,  and  requested  supplementary 
information  about  the  state  program 
implementation.  The  CNMI  addressed 
EPA's  comments,  provided  the 
requested  additional  information,  and 
submitted  a  revised  narrative  portion  of 
the  final  application  for  adequacy 
determination  on  January  4,  2002.  EPA 
reviewed  the  CNMI's  final  application 
and  on  February  27,  2002,  published  in 
the  Federal  Register  its  tentative 
determination  that  the  CNMI  MSWLF 
permit  program  met  the  requirements 
necessary  to  qualify  for  full  program 
approval  and  ensure  compliance  with 
the  revised  Federal  Criteria. 

In  the  notice  of  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comments.  Although  not  required  by 
RCRA,  EPA  offered  to  hold  a  public 
hearing  if  there  was  sufficient  public 
interest.  The  public  comment  period 
ended  on  April  29,  2002,  and  EPA 
determined  that  there  vvas  not  sufficient 
public  interest  to  hold  a  public  meeting. 

The  CNMI  has  three  municipal  solid 
waste  dumps  that  are  currently  out  of 
compliance  with  the  federal  criteria  for 
MSWLFs:  the  Puerto  Rico  Dump  (PRD) 
on  Saipan,  one  dump  on  Tinian,  and 
one  dump  on  Rota.  "The  CNMI  has 
developed  a  schedule  for  closure  of  the 
PRD  and  construction  of  a  new  MSWLF 
on  Saipan.  The  federal  regulations  do 
not  allow  location  of  a  landfill  in  a 
seismic  zone  without  an  approved  State 
program.  As  the  entire  island  of  Saipan 
is  considered  a  seismic  zone,  the  CNMI 
intends  to  utilize  the  flexibility 
provisions  afforded  to  approved  states 


under  particular  circumstances  to 
construct  a  new  MSWLF  in  a  seismic 
impact  zone  and  to  use  an  alternative 
landfill  liner. 

During  the  application  review 
process,  EPA  expressed  concern  about 
the  CNMI's  staffing  capacity  and 
anticipated  schedule  for  bringing  the 
dimips  on  Tinian  and  Rota  into 
compliance  with  federal  criteria.  On 
January  4,  2002,  the  CNMI  sent  EPA  a 
supplement  to  the  original  application 
with  additional  information  on  CNMI 
commitments  to  maintaining  adequate 
staffing  levels  to  oversee  the  program 
and  to  developing  integrated  solid  waste 
management  and  dimip  closure  plans 
for  Tinian  and  Rota.  Today's  document 
gives  public  notice  of  EPA's  final 
determination  of  full  program  adequacy 
for  the  CNMI  MSWLF  permit  program. 

Section  4005  (a)  of  RCRA,  42  U.S.C. 
6945  (a),  provides  that  citizens  may  use 
the  citizen  suit  provisions  of  section 
7002  of  RCRA,  42  U.S.C.  6972,  to 
enforce  the  Federal  Criteria  in  40  CFR 
part  258  independent  of  any  State 
enforcement  program.  As  EPA 
explained  in  the  preamble  to  the  final 
MSWLF  criteria,  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  State  program  approved 
by  EPA  should  be  considered  to  be  in 
compliance  with  the  Federal  Criteria. 
See  56  FR  50978,  50995  (October  9, 
1991). 

Administrative  Requirements 

A.  Compliance  With  Executive  Order 
12866 

Executive  Order  12866  requires  Office 
of  Management  and  Budget  review  of 
"significant  regulatory  actions." 
Significant  regulatory  actions  are 
defined  as  those  that  (1)  have  an  annual 
effect  on  the  economy  $100  Million  or 
more  or  adversely  affect  a  sector  of  the 
economy,  including  state,  local  or  tribal 
governments  or  comnrunities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
plarmed  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
recipients;  or  (4)  raise  novel  legal  or 
policy  issues.  This  tentative  decision  is 
a  not  a  "significant  regulatory  action," 
and  is  not  subject  to  the  requirements  of 
Executive  Order  12866. 

B.  Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605  (b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
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impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

C.  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
Mandates  and  Reform  Act  of  1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  federal 
mandate  that  may  result  in  estimated 
costs  to  state  or  local  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  The  EPA  has 
determined  that  the  approval  action 
being  promulgated  does  not  include  a 
federal  mandate  that  may  result  in  costs 
of  $100  million  or  more  to  either  state 
or  local  governments  in  the  aggregate,  or 
to  the  private  sector.  This  federal  action 
approves  preexisting  requirements 
under  state  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state  or  local 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Executive  Order  12875 
Executive  Order  12875  is  intended  to 

develop  an  effective  process  to  permit 
elected  officials  and  other 
representatives  of  state  or  local 
governments  to  provide  meaningful 
input  in  the  development  of  regulatory 
proposals  containing  significant 
unfunded  mandates.  Since  this  final 
federal  action  approves  preexisting 
requirements  of  state  law,  no  new 
unfunded  mandates  result  from  this 
action.  See  also  the  discussion  under  C, 
above.  Unfunded  Mandates  Act. 

E.  Executive  Order  13045 

Executive  Order  13045,  effective  April 
21,  1997,  concerns  protection  of 
children  from  environmental  health  and 
safety  risks,  and  applies  to  regulatory 
action  that  is  "economically  significant" 
in  that  such  action  may  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  The  EPA  has 
determined  that  the  approval  action 
being  promulgated  will  not  have  a 
significant  effect  on  the  economy.  This 
federal  action  approves  preexisting 
requirements  under  state  law,  and 
imposes  no  new  requirements. 
Accordingly,  Executive  Order  13045 
does  not  apply  to  this  action. 

G.  Executive  Order  12898 

Executive  Order  12898  requires 
agencies  to  consider  impacts  on  the 
health  and  environmental  conditions  in 
minority  and  low-income  communities 
with  the  goal  of  achieving 
environmental  justice.  This  tentative 
determination  is  consistent  with 
Executive  Order  12898. 


Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  SoUd  Waste 
Disposal  Act,  as  amended,  42  U.S.C.  6946. 

Dated:  December  23.  2002. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  9. 
IFR  Doc.  03-107  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  6560-SO-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0338;  FRL-7284-11 

Pesticide  Products;  Registration 
Applications 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2002-0338, 
must  be  received  on  or  before  February 
3,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Waller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9354;  e-mail  address: 
waller.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 


be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
xmder  docket  identification  (ID)  number 
OPP-2002-0338.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBl) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
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available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  comment ers,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 


unit,  EPA  reconunends  that  you  include 
youir  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  gase  EPA  cannot  read  your  conunent 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not -edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caruiot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Yam  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://wvirw.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0338  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0338.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is_ 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Office  of 


Pesticide  Programs  (OPP), 
Environmental  Protection  Agency 
(7502C),  1200  Pennsylvania  Ave.'.  NW., 
Washington,  DC,  20460-0001, 
Attention:  Docket  ID  Number  OPP-  . 
2002-0338. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA..  Attention: 
DockerlD  Number  OPP-2002-p338. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBF  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 
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5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 
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8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
not  Included  in  any  Previously 
Registered  Products 

1.  File  Symbol:  264-TNL.  Applicant: 
Bayer  CropScience.  2  T.W.  Alexander 
Drive,  Research  Triangle  Park,  NC 
27709.  Product  Name:  SCALA  Brand  SC 
Pyrimethanil  Fungicide.  Fungicide. 
Active  ingredient:  Pyrimethanil  at 
37.4%.  Proposed  classification/Use: 
None.  For  control  of  plant  diseases  on 
tree  nuts,  bulb  vegetables,  grapes,  stone 
fruits  (except  cherries)  pome  fruits, 
tuberous  and  corm  vegetables, 
strawberries,  and  tomatoes. 

2.  File  Symbol:  264-TNU.  Applicant: 
Bayer  CropScience.  Product  Name: 
PYRIMETHANIL  Technical.  Fungicide. 
Active  ingredient:  Pyrimethanil  at 
98.5%.  Proposed  classification/Use: 
None.  For  formulation  of  fungicides 
only. 

3'Fj7e  Symbol:  43813-EI.  Applicant: 
Janssen  Pharmaceutica,  Inc.,  1125 
Trenton-Harbdurton  Road.  Titusville,  NJ 
08560-0200.  Product  Name:  PH066. 
Fungicide.  Active  ingredient: 
Pyrimethanil  at  37.4%.  Proposed   » 
classification/Use:  None.  For 
postharvest  use  on  citrus  and  pome 
fruit. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pest. 

Dated:  December  20,  2002. 

Debra  Edwards, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

|FR  Doc.  03-8  Filed  1-2-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0212;  FRL-7283-4] 

Imazethapyr;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice.  , 

,  SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  imazethapyr 
in  or  on  various  food  commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0212.  must  be 
received  on  or  before  February  3,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5697:  e-mail  address: 
Tompkins.Iim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiiral  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0212.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  Yoi\  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at  . 
http://wwrw.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials,  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
fi-om  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
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Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  LB.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 


or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  conunent  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  conmients.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0212.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0212.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  apy 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2002-0212. 


3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agencv,  Rm. 
119.  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington.  VA.  Attention: 
Docket  ID  Number  OPP-2002-G212. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about    . 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACTi 

£.  What  Should  I  Consider  as  I  Prepare 
Xfy  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to   • 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
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assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  conunodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  20.  2002. 

Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  simimary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measiu^ment  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

BASF  Corporation 

PP  1E6268 

EPA  has  received  a  pesticide  petition 
(PP  1E6268)  from  BASF  Corporation, 
P.O.  Box  400,  Princeton,  NJ  08543-0400 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  establishing  an  import 
tolerance  for  the  sum  of  the  residues  of 
the  herbicide  imazethapyr,  2-(4,5- 
dihydro-4-methyl-4-(l-methylethyl)-5- 
oxo-lH-imidazol-2-yll-5-ethyl-3- 
pyridine-carboxylic  acid)  as  its  free  acid 
or  its  ammonium  salt  (calculated  as  the 
acid),  and  its  metabolite  2-(4,5-dihydro- 
4-methyl-4-(l-methylethyl-5-oxo-lH- 
imidazol-2-yl]-5-(l-hydroxyethyl)-3- 


pyridinecarboxylic  acid  in  or  on  the  raw 
agricultural  commodity  canola  seed  at 
0.1  part  per  million  (ppm).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residues  of  imazethapyr  in 
canola  is  adequately  understood.  Based 
on  studies  conducted  on  soybean,  edible 
and  forage  legumes,  corn  and  canola, 
parent  imazethapyr  and  conmion 
metabohte  CL  288511  are  the  only 
residues  of  concern  for  tolerance  setting 
purposes. 

2.  Analytical  method.  Practical 
analytical  methods  for  detecting  and 
measuring  imazethapyr  residues  of 
concern  in  canola  are  submitted  to  EPA 
with  this  petition.  The  analytical 
methods  for  canola  seed  are  based  on 
gas  chromatography  and  capillary 
electrophoresis  with  limits  of 
quantitation  (LOQ)  of  0.05  ppm. 
Measurement  of  imazethapyr  residues 
in  canola  oil  and  meal  are  accomplished 
by  gas  chromatography  with  LOQ  of 
0.05  ppm.  These  validated  methods  are 
appropriate  for  the  enforcement 
purposes  of  this  petition. 

3.  Magnitude  of  residues.  A  total  of  13 
field  trials  were  conducted  with 
imazethapyr  and  its  metabolite  on 
canola  in  1992,  1993,  1994,  and  1999  at 
several  different  use  rates  and  timing 
intervals  to  represent  the  use  patterns, 
conditions  and  areas  of  use  of  this 
product  in  Canada.  Apparent  residues  of 
imazethapyr  (CL  263499)  and  metabolite 
CL  288511  in  all  canola  seed  samples 
were  below  the  LOQ  of  0.05  ppm 
regardless  of  rate  or  days  after  treatment 
sampled. 

B.  Toxicological  Profile 

A  complete,  valid  and  reliable 
database  of  manmialian  and  genetic 
toxicology  studies  supports  the 
proposed  tolerance  for  imazethapyr  on 
canola.  This  database  was  previously 
reviewed  by  EPA  in  support  of  the 
tolerance  petitions  and  registration  of 
imazethapyr  on  soybeans,  legume 
vegetables,  corn,  alfalfa,  and  peanuts. 

1.  Acute  toxicity.  Imazethapyr 
technical  is  considered  to  be  nontoxic 
(Toxicity  Category  IV)  to  the  rat  by  the 
oral  route  of  exposure.  In  an  acute  oral 
toxicity  study  in  rats,  the  LD50  value  of 
imazethapyr  technical  was  greater  than 
5,000  milligrams/kilogram  body  weight 


(mg/kg  bwt)  for  males  and  females.  The 
results  from  an  acute  dermal  toxicity 
study  in  rabbits  indicate  that 
imazethapyr  is  slightly  toxic  (Toxicity 
Category  III)  to  rabbits  by  the  dermal 
route  of  exposure.  The  dermal  LDso 
value  of  imazethapyr  technical  was 
greater  than  2,000  mg/kg  bvvt  for  both 
male  and  female  rabbits.  Imazethapyr 
technical  is  considered  to  be  non-toxic 
(Toxicity  Category  IV)  to  the  rat  by  the 
respiratory  route  of  exposiu-e.  The  4- 
hour  LC50  value  was  greater  than  3.27 
milligram/liter  (mg/L)  (analytical)  and 
greater  than  4.21  mg/L  (gravimetric)  for 
both  males  and  females. 

Imazethapyr  technical  was  shown  to 
be  non-irritating  to  rabbit  skin  (Toxicity 
Category  FV)  and  mildly  irritating  to  the 
rabbit  eye  (Toxicity  Category  III).  Based 
on  the  results  of  a  dermal  sensitization 
study  (Buehler),  imazethapyr  technical 
is  not  considered  a  sensitizer  in  guinea 
pigs. 

2.  Genotoxicity.  Imazethapyr 
technical  was  tested  in  a  battery  of  four 
in  vitro  and  one  in  vivo  genotoxicity 
assays  measuring  several  different 
endpoints  of  potential  genotoxicity. 
Collective  results  from  these  studies 
indicate  that  imazethapyr  does  not  pose 
a  mutagenic  or  genotoxic  risk. 

3.  Reproductive  and  developmental 
toxicity.  The  developmental  toxicity 
study  in  Sprague  Dawley  rats  conducted 
with  imazethapyr  technical  showed  no 
evidence  of  developmental  toxicity  or 
teratogenic  effects  in  fetuses.  Thus, 
imazethapyr  is  neither  a  developmental 
toxicant  nor  a  teratogen  in  the  rat.  The 
no  observable  adverse  effect  level 
(NOAEL)  for  maternal  toxicity  was  375 
mg/kg  bwt/day,  based  on  clinical  signs 
of  toxicity  in  the  dams  (e.g.,  excessive 
salivation)  at  1,125  mg/kg  bwt/day. 
ImazethapjT  technical  did  not  exhibit 
developmental  toxicity  or  teratogenic 
effects  at  maternal  dosages  up  to  and 
including  1,125  mg/kg  bwrt/day,  the 
highest  dose  tested. 

Results  from  a  developmental  toxicity 
study  in  New  Zealand  White  rabbits 
with  imazethapyr  technical  also 
indicated  no  evidence  of  developmental 
toxicity  or  teratogenicity.  Thus, 
imazethapyr  technical  is  neither  a 
developmental  toxicant  nor  a  teratogen 
in  the  rabbit.  The  NOAEL  for  maternal 
toxicity  was  300  mg/kg  bwt/day,  based 
on  decreased  food  consiunption  and 
body  weight  gain,  abortion,  gastric 
ulceration  and  death  at  1,000  mg/kg 
bwt/day,  the  next  highest  dose  tested. 
The  NOAEL  for  developmental  toxicity 
and  teratogenic  effects  was  determined 
to  be  >  1,000  mg/kg  bwt/day  based  on 
no  developmental  toxicity  or  fetal 
malformations  associated  with  the 
administration  of  all  doses. 
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The  results  from  the  2-generation 
reproduction  toxicity  study  in  rats  with 
imazethapyr  technical  support  a  NOAEL 
for  reproductive  toxicity  of  10,000  ppm 
(equivalent  to  800  mg/kg  bwt/day).  The 
NOAEL  for  non-reproductive 
parameters  (i.e.  decreased  weanling 
body  weights)  is  5,000  ppm. 

4,  Subchronic  toxicity.  A  short-term 
(21-day)  dermal  toxicity  study  in 
rabbits  was  conducted  with  imazethapyr 
technical.  No  dermal  irritation  or 
abnormal  clinical  signs  were  observed  at 
dose  levels  up  to  and  including  1,000 
mg/kg  bwt/day  (highest  dose  tested), 
supporting  a  NOAEL  for  dermal 
irritation  and  systemic  toxicity  of  1 ,000 
mg/kg  bwt/day. 

In  a  subchronic  (13-week)  dietary 
toxicity  study  in  rats  with  imazethapyr 
technical,  no  signs  of  systemic  toxicity 
were  noted,  supporting  a  NOAEL  of 
10,000  ppm  the  highest  concentration 
tested  (equivalent  to  820  mg/kg  bwt/ 
day). 

In  a  subchronic  (13-week)  dietary 
toxicity  study  in  dogs  with  imazethapyr 
technical,  no  signs  of  systemic  toxicity 
were  noted,  supporting  a  NOAEL  of 
10,000  ppm  (equivalent  to  250  mg/kg 
bwt/day),  the  highest  concentration 
tested. 

5.  Chronic  toxicity.  A  1-year  dietary 
toxicity  study  was  conducted  with 
imazediapyr  technical  in  Beagle  dogs  at 
dietary  concentrations  of  0, 1,000,  5,000, 
and  10,000  ppm.  In  this  study,  the 
NOAEL  for  systemic  toxicity  was  1 ,000 
ppm  (equivalent  to  25  mg/kg  bwt/day), 
based  on  slight  anemia,  i.e.,  decreased 
red  cell  parameters  observed  at  5,000 
and  10,000  ppm  concentrations.  No 
treatment-related  histopathological 
lesions  were  observed  at  any  dietary 
concentration,  including  the  highest 
concentration  tested  (10,000  ppm). 

In  a  2-year  chronic  dietary 
oncogenicity  and  toxicity  study  in  rats 
conducted  with  imazethapyr  technical, 
the  NOAEL  for  oncogenicity  and 
chronic  systemic  toxicity  was  10,000 
ppm  (equivalent  to  500  mg/kg  bwt/day), 
the  highest  concentration  tested.  An  18- 
month  chronic  dietary  oncogenicity  and 
toxicity  study  in  mice  with  imazethapyr 
technical  supports  a  NOAEL  for 
oncogenicity  of  10,000  ppm,  the  highest 
concentration  tested  (equivalent  to 
1,500  mg/kg  bwt/day),  and  a  NOAEL  for 
chronic  systemic  toxicity  of  5,000  ppm 
(equivalent  to  750  mg/kg  bwrt/day), 
based  on  decreased  body  weight  gain  in 
both  sexes). 

EPA  has  classified  imazethapyr  as 
negative  for  carcinogenicity  (evidence  of 
non-carcinogenicity  for  humans)  based 
on  the  absence  of  treatment-related 
tumors  in  acceptable  carcinogenicity 
studies  in  both  rats  and  mice. 


6.  Animal  metabolism.  The  rat,  goat,  . 
and  hen  metabolism  studies  indicate 
that  the  qualitative  nature  of  the 
residues  of  imazethapyr  in  animals  is 
adequately  understood. 

In  three  rat  metabolism  studies 
conducted  with  radiolabeled 
imazethapyr  technical,  the  major  route 
of  elimination  of  the  herbicide  was 
through  rapid  excretion  in  urine  and  to 
a  ihuch  lesser  extent  in  feces.  In  the  first 
study,  almost  100%  of  the  administered 
material  was  recovered  in  excreta 
within  96  hours  (89-95%  in  urine,  6- 
11%  in  feces).  The  major  residue  in 
urine  and  feces  was  parent  compound. 
Approximately  2%  of  the  dose  was 
metabolized  and  excreted  as  the  a- 
hydroxyethyl  derivative  of  imazethapyr. 
In  the  second  study,  the  test  material 
was  rapidly  and  completely  eliminated 
unchanged  in  the  urine  within  72  hours 
of  dosing.  After  24  hours,  92.1%  of 
radioactivity  was  excreted  in  the  urine 
with  4.67%  in  the  feces.  There  was  no 
significant  bioaccumulation  of 
radioactivity  in  the  tissues  from  diis  rat 
metabolism  study  (<  0.01  ppm  after  24 
hours).  In  the  third  study,  four  groups 
treated  with  radiolabeled  imazethapyr 
readily  excreted  >  95%  of  the  test 
material  in  the  urine  and  feces  within 
48  hours.  A  high  percentage  (97-99%) 
of  the  test  material  was  excreted  in  the 
iu"ine  as  unchanged  parent,  the 
remainder  as  the  a-hydroxyethyl 
derivative  of  imazethapyr.  For  all  three 
studies,  the  major  route  of  elimination 
of  the  herbicide  in  rats  was  through 
rapid  excretion  of  unchanged  parent 
compound  in  urine.  It  is  clear  that 
imazathapyr  and  its  related  residues  do 
not  accumulate  in  tissues  and  organs. 

In  the  goat  metabolism  study,  parent 
'^C-imazethapyr  was  dosed  to  lactating 
goats  at  0.25  ppm  and  1.25  ppm.  Results 
showed  ''*C-residues  of  <  0.01  ppm  in 
milk  and  <  0.05  ppm  in  leg  muscle,  loin 
muscle,  blood,  fat,  liver  and  kidney. 
Laying  hens  dosed  at  0.5  ppm  and  2.5 
ppm  with  ''♦C-imazethapyr  showed  '•*C- 
residues  of  <  0.05  ppni  in  eggs  and  all 
tissues  (blood,  muscle,  skin/fat,  liver 
and  kidney). 

Additional  animal  metabolism  studies 
have  been  conducted  with  CL  288511 
(main  metabolite  in  treated  crops  fed  to 
livestock)  in  both  laying  hens  and 
lactating  goats.  These  studies  have  been 
repeated  to  support  subsequent  use 
extensions  on  crops  used  as  livestock 
feed  items  which  would  theoretically 
result  in  a  higher  dosing  of  imazethapyr 
derived  residues  to  livestock  (i.e.,  com, 
alfalfo).  In  these  studies,  lactating  goats 
dosed  at  42  ppm  of  '^-CL  288511 
showed  ''C-residues  of  <  0.01  ppm  in 
milk,  leg  muscle,  loin  muscle  and 
omental  fat.  ''•C-Residues  in  blood  were 


mostly  <  0.01  ppm  but  reached  0.01 
ppm  on  two  of  the  treatment  days.  '-Ki;- 
Residue  levels  in  the  liver  and  kidney 
were  0.02  and  0.09  ppm,  respectively. 
Laying  hens  dosed  at  10.2  ppm  of  '•*€- 
imazethapyr  showed  '^C-residues  of  < 
0.01  ppm  in  eggs  and  all  tissues  (blood, 
muscle,  skin/fat,  liver  and  kidney).  '^- 
imazethapyr  or  '-C-CL  288511  ingested 
by  either  laying  hens  or  lactating  goats 
was  excreted  within  48  hours  of  dosing. 
These  studies  indicate  that  parent 
imazethapyr  and  CL  288511^'elated 
residues  do  not  Accumulate  in  milk  or 
edible  tissues  of  the  ruminant. 

7.  Metabolite  toxicology.  Metabolism 
studies  in  soybean,  peanut,  com,  alfalfa, 
and  canola  indicate  that  the  only 
significant  metabolites  are  the  a- 
hydroxyethyl  derivative  of  imazethapyr, 
CL  288511  and  its  glucose  conjugate  CL 
182704.  The  a-hydroxyethyl  metabolite 
has  also  been  identified  in  minor 
quantities  in  the  previously  submitted 
rat  metabolism  studies  and  in  goat  and 
hen  metabolism  studies.  No  additional 
toxicologically  significant  metabolites 
were  detected  in  any  of  the  plant  or 
animal  metabolism  studies. 

8.  Endocrine  disruption.  Collective 
organ  weight  data  and  histopathological 
findings  from  the  2-generation  rat 
reproductive  study,  as  well  as  from  the 
subchronic  and  chronic  toxicity  studies 
in  three  different  animal  species 
demonstrate  no  apparent  estrogenic 
effects  or  treatment-related  effects  of 
imazethapyr  on  the  endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  The  potential 
dietary  exposure  to  imazethapyr  has 
been  calculated  from  the  proposed 
tolerance  for  use  on  rice  and  previously 
established  tolerances  for  peanuts, 
legume  vegetables,  soybeans,  alfalfa, 
endive,  lettuce,  and  com.  This  very 
conservative  chronic  dietary  exposure 
estimate  used  the  proposed  tolerance  of 
0.5  ppm  for  rice,  and  tolerance  values  of 
0.1  ppm  for  peanuts,  0.1  ppm  for 
legume  vegetables,  0.1  ppm  for 
soybeans,  3.0  ppm  for  alfalfa,  0.1  ppm 
for  endive  (escarole),  0.1  ppm  for 
lettuce,  and  0.1  ppm  for  com.  In 
addition,  these  estimates  assimie  that 
100%  of  these  crops  contain 
imazethapyr  residues.  In  support  of  this 
import  tolerance  petition,  a  proposed 
tolerance  of  0.1  ppm  for  canola  would 
not  be  expected  to  contribute 
significantly  to  this  dietary  risk 
assessment. 

i.  Food.  Potential  exposure  to  residues 
of  imazethapyr  in  food  will  be  restricted 
to  intake  of  rice,  peanuts,  legume 
vegetables,  soybeans,  alfalfa  (sprouts), 
endive,  lettuce,  and  com.  Using  the 
assumptions  discussed  above,  the 


374 


Federal  Register /Vol.  68.  No.  2 /Friday.  January  3,  2003 /Notices 


Theoretical  Maximum  Residue 
Concentration  (TMRC)  values  of 
imazethapyr  were  calculated  for  the 
U.S.  general  population  and  subgroups. 
Based  on  the  tolerances  given  above,  the 
TMRC  values  for  each  group  are: 

•  0.000419  mg/kg  bwt/aay  for  the 
general  U.S.  population; 

•  0.001104  mg/kg  bwt/day  for  all 

infants  (<  1  year); 

•  0.001298  mg/kg  bwrt/day  for  non- 
nursing  infants; 

•  0.000870  mg/kg  bwt/day  for 
children  1  to  6  years  of  age;  and 

•  0.000610  mg/kg  bwt/day  for 
children  7  to  12  years  of  age. 

The  TMRC  values  indicate  that  non- 
nursing  infants  are  the  most  highly 
exposed  population  subgroup. 

ii.  Drinking  water.  As  a  screening- 
level  assessment  for  aggregate  exposure, 
EPA  evaluates  a  Drinking  Water  Level  of 
Comparison  (DWLOC),  which  is  the 
maximum  concentration  of  a  chemical 
in  drinking  water  that  would  be 
acceptable  in  light  of  total  aggregate 
exposure  to  that  chemical.  In  1990,  EPA 
set  the  Reference  Dose  (RfD)  for 
imazethapyr  at  0.25  mg/kg  bwt/day, 
based  on  the  NOAEL  from  the  1-year 
dietary  toxicity  study  in  dogs  of  25  mg/ 
kg  bwt/day  and  a  100-fold  uncertainty 
factor.  Based  on  the  chronic  RfD  of  0.25 
mg/kg  bwt/day  and  EPA's  default 
factors  for  body  weight  and  drinking 
water  consumption,  the  DWLOCs  have 
been  calculated  to  assess  the  potential 
dietary  exposure  from  residues  of 
imazethapyr  in  water.  For  the  adult 
population,  the  chronic  DWLOC  was 
8,735  parts  per  billion  (ppb)  and  for 
children  the  DWLOC  was  estimated  to 
be  2,491  ppb. 

Chronic  drinking  water  exposure 
analyses  were  calculated  for 
imazethapyr  using  EPA  screening 
models  Screening  Concentration  in 
Ground  Water  (SCI-GROW)  for  ground 
water  and  Generic  Expected 
Environmental  Concentration  (GENEEC) 
for  surface  water).  The  SCI-GROW  value 
is  16.54  ppb  and  the  calculated  peak 
GENEEC  value  is  5.96  ppb  by  aerial 
application.  For  the  U.S.  adult 
population,  the  estimated  exposures  of 
imazethapyr  residues  in  ground  water 
and  surface  water  are  approximately 
0.19%  and  0.07%,  respectively,  of  the 
DWLOC.  The  estimated  exposures  of 
children  to  imazethapyr  residues  in 
ground  water  and  surface  water  are 
approximately  0.66%,  and  0.24%, 
respectively,  of  the  DWLOC.  Therefore, 
the  exposures  to  drinking  water  from 
imazethapyr  use  are  negligible. 

2.  Non-aietary  exposure.  Imazethapyr 
products  are  not  ciurently  registered  or 
requested  to  be  registered  for  residential 
use;  therefore  the  estimate  of  residential 


exposure  is  not  relevant  to  this  tolerance 
petition. 

D.  Cumulative  Effects 

Imazethapyr  is  a  member  of  the 
imidazolinone  class  of  herbicides.  Other 
compounds  of  this  class  are  registered 
for  use  in  the  U.S.  However,  the 
herbicidal  activity  of  the  imidazolinones 
is  due  to  the  inhibition  of 
acetohydroxyacid  synthase  (AHAS),  an 
enzyme  only  foimd  in  plants.  AHAS  is 
part  of  the  biosynthetic  pathway  leading 
to  the  formation  of  branched  chain 
amino  acids.  Animals  lack  AHAS  and 
this  biosynthetic  pathway.  Thislack  of 
AHAS  contributes  to  the  low  toxicity  of 
the  imidazolinone  compoimds  in 
animals.  BASF  is  aware  of  no 
information  to  indicate  or  suggest  that 
imazethapyr  has  any  toxic  effects  on 
mammals  that  would  be  cumulative 
with  those  of  £my  other  chemical. 
Therefore,  for  the  purposes  of  this 
tolerance  petition  no  assumption  has 
been  made  with  regard  to  cumulative 
exposure  with  other  compounds  having 
a  common  mode  of  action. 

E.  Safety  Determination 

1.  U.S.  population.  The  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  In  1990,  EPA  set  the  RfD 
for  imazethapyr  at  0.25  mg/kg  bwt/day, 
based  on  the  NOAEL  from  the  1-year 
dietary  toxicity  study  in  dogs  of  25  mg/ 
kg  bwt/day  and  a  100-fold  uncertainty 
factor.  The  chronic  dietary  exposure  of 
0.000419  mg/kg  bwt/day  for  the  general 
U.S.  population  will  utiUze  only  0.2% 
of  the  RfD  of  0.25  mg/kg  bwt/day.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD.  Due  to  the  low 
toxicity  of  imazethapyr,  an  acute 
exposiue  dietary  risk  assessment  is  not 
warranted.  The  complete  and  reliable 
toxicity  database,  the  low  toxicity  of  the 
active  ingredient,  and  the  results  of  the 
chronic  dietary  exposure  risk 
assessment  support  the  conclusion  that 
there  is  a  "reasonable  certainty  of  no 
harm"  from  the  proposed  use  of 
imazethapyr  on  imidazolinone  tolerant 
rice  and  canola. 

2.  Infants  and  children.  The 
conservative  dietary  exposure  estimates 
of  all  registered  uses  including  the 
proposed  tolerance  for  rice  show 
exposures  of  0.001104,  0.000440, 
0.000870,  and  0.000610  mg/kg  bwt/day 
which  will  utilize  0.4,  0.2,  0.3,  and 
0.2%  of  the  RfD  for  all  infants  (<  1  year), 
nursing  infants,  children  1-6  years,  and 
children  7-12  years,  respectively.  The 
chronic  dietary  exposures  for  non- 
nursing  infants,  the  most  highly 
exposed  subgroup,  will  utilize  only 


0.5%  of  the  RfD.  Results  from  the  2- 
generation  reproduction  study  in  rats 
and  the  developmental  toxicity  studies 
in  rabbits  and  rats  indicate  no  increased 
sensitivity  to  developing  offspring  when 
compared  to  parental  toxicity.  These 
results  also  indicate  that  imazethapyr  is 
neither  a  developmental  toxicant  nor  a 
teratogen  in  either  the  rat  or  rabbit. 
Therefore,  an  additional  safety  factor  is 
not  warranted,  and  the  RfD  of  0.25  mg/ 
kg  bwt/day,  which  utilizes  a  100-fold 
saiety  factor  is  appropriate  to  ensure  a 
reasonable  certainty  of  no  harm  to 
infants  and  children. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  or  proposed  for 
residues  of  imazethapyr  on  canola. 

[PR  Doc.  03-7  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  6S60-S&-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7435-5J 

Proposed  CERCLA  Section  122(h) 
Administrative  Agreement  for 
Recovery  of  Past  Costs  for  the 
Johnstown  Landfill  Site,  Town  of 
Johnstown,  Fulton  County,  NY 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA").  42 
U.S.C.  9622(i),  notice  is  hereby  given  by 
the  U.S.  Environmental  Protection 
Agency  ("EPA").  Region  II,  of  a 
proposed  administrative  agreement 
pursuant  to  section  122(h)  of  CERCLA, 
42  U.S.C.  9622(h),  for  recovery  of  past 
response  costs  concerning  the 
Johnstown  Landfill  Site  ("Site")  located 
in  the  Town  of  Johnstown.  Fulton 
County,  New  York.  The  settlement 
requires  the  settling  parties,  the  City  of 
Johnstown,  New  York;  Gloversville- 
Johnstown  Joint  Sewer  Board;  Milligan 
&  Higgins,  Division  of  Hudson 
Industries;  Simco  Leather  Corporation; 
Johnstown  Leather  Corporation; 
Crescent  Leather  Finishing  Co.,  Inc.;  and 
Pearl  Leather  Finishers,  Inc.,  to  pay  the 
sum  total  of  $202,125  in  reimbursement 
of  EPA's  past  response  costs  at  the  Site. 
The  settlement  includes  a  covenant  not 
to  sue  the  settling  parties  pursuant  to 
section  107(a)  of  CERCLA,  42  U.S.C. 
9607(a),  in  exchange  for  their  payment 
of  monies.  For  thirty  (30)  days  following 


the  date  of  publication  of  this  notice, 
EPA  will  receive  written  comments 
relating  to  the  settlement.  EPA  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  receive 
disclose  facts  or  considerations  that 
indicate  that  the  proposed  settlement  is 
inappropriate,  improper  or  inadequate. 
EPA's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  EPA  Region  II,  290 
Broadway,  New  York,  New  York  10007- 
1866. 

DATES:  Comments  must  be  submitted  on 
or  before  February  3,  2003. 

ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  EPA 
Region  II  offices  at  290  Broadway,  New 
York,  New  York  10007-1866.  Comments 
should  reference  the  Johnstown  Landfill 
Site  located  in  the  Town  of  Johnstown, 
Fulton  County,  New  York,  Index  No. 
CERCLA-02-2003-2001.  To  request  a 
copy  of  the  proposed  settlement 
agreement,  please  contact  the  individual 
identified  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  Guzman,  Assistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  17th  Floor,  290  Broadway,  New 
York,  New  York  10007-1866. 
Telephone:  212-637-3166. 

Dated:  December  18,  2002. 
George  Paviou, 

Division  Director,  Emergency  and  Remedial  . 

Response  Division,  Region  II. 

[PR  Doc.  03-106  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  6560-50-M 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

DATE  &  TIME:  Tuesday,  January  7,  2003 
at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 
matters  pursuant  to  2  U.S.C.  437g. 
Audits  conducted  pursuant  to  2  U.S.C. 
437g,  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 
or  matters  affecting  a  particular 
employee. 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer,  telephone: 
(202)  694-1220. 

Darlene,  Harris, 

Secretary  of  the  Commission. 

[FR  Doc.  02-33149  Filed  12-31-02;  8:45  am] 

BILUNG  CODE  6715-01-M 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  of  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a.  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Resejrve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  fi-om  the  National  Information 
Center  website  at  vyrww.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  tiian  January  17,  2003. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Bancroft  State  Bancshares,  Inc., 
Bancroft,  Wisconsin;  to  form  Hometown 
Insurance  Agency  L.L.C.,  Bancroft, 
Wisconsin,  which  will  acquire  all  the 
assets  of  Rayome  Insurance  Agency, 
Inc.,  Bancroft,  Wisconsin,  and  thereby 
engage  in  insurance  agency  activities  in 
a  town  with  a  population  not  exceeding 
5,000. 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  30,  2002. 
Jennifer  |.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  03-112  Filed  1-2-03:  8:45  am] 
BILUNG  CODE  6210-01-S 


HARRY  S.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

Harry  S.  Truman  Scholarship  2003 
Competition 

AGENCY:  Harry  S.  Truman  Scholarship 

Foundation. 

ACTION:  Notice  of  closing  for 

nominations  from  eligible  institutions  of 

higher  education. 

SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  the  authority  contained  in 
the  Harry  S.  Truman  Memorial 
Scholarship  Act,  Public  Law  93-642  (20 
U.S.C.  2001),  nominations  are  being 
accepted  from  eligible  institutions  of 
higher  education  for  2003  Truman 
Scholarships.  Procedures  are  prescribed 
at  45  CFR  1801. 

In  order  to  be  assured  consideration, 
all  documentation  in  support  of 
nominations  must  be  received  by  the 
Truman  Scholarship  Foundation,  712 
Jackson  Place,  N'W.,  Washington,  DC 
20006  no  later  than  January  27,  2003 
from  participating  institutions. 

Dated:  December  17,  2002. 
Louis  H.  Blair, 

Executive  Secretary. 

IFR  Doc.  03-72  Filed  1-2-03:  8:45  am) 

BILUNG  CODE  6820-AO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtaiir 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Office  at  (202)  619- 
2118  or  e-mail  Geerie.fones@HHS.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
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whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  1.  Leading  Health 
Indicators  Survey— NEW — The  Office  of 
Public  Health  and  Science's  Office  of 
Disease  Prevention  and  Health 
"Promotion  (ODPHP)  proposes  to 
conduct  a  sxirvey  of  the  Leading  Health 
Indicators  (LHIs).  The  survey  seeks  to 
measure  how  the  LHIs  are  viewed  by  the 
public  and  explore  what  actions  the 
public  needs  to  take  to  improve  their 
health  and  that  of  the  community  and 
the  Nation. 

Respondents:  Individuals. 

Number  of  Respondents:  8,000. 

Estimated  Burden  per  Response:  15 
minutes. 

Total  Burden:  2,000  hours. 

Send  comments  via  e-mail  to 
GeerieJones@HHS.gov  or  mail  to  OS 
Reports  Clearance  Office,  Room  503H, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC,  20201.  Comments 
should  be  received  within  60  days  of 
this  notice. 

Dated:  December  19,  2002. 
Kerry  Weems,  ' 

Deputy  Assistant  Secretary,  Budget. 
(FR  Doc.  03-59  Filed  1-2-03;  8:45  am) 
BILUNG  CODE  4150-2S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  1.  Monitoring  the 
United  States  Blood  Supply — New — The 
Office  of  Public  Health  and  Science  will 
monitor  the  nation's  blood  supply  by 
gathering  daily  supply  status 
information  from  29  select  sites 
including  26  sentinel  transfusion 
services  and  three  community-wide 
blood  banks. 

Respondents:  hospitals  or  blood 
banks. 

Number  of  Respondents:  29. 

Number  of  Responses:  5,800. 

Average  Burden  per  Response:  one 
hour. 

Total  Burden:  5,800  hours. 

Send  comments  via  e-mail  to 
Geerie.fones@HHS.gov  or  mail  topS 
Reports  Clearance  Office,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington,  DC,  20201. 
Written  comments  should  be  received 
witiiin  60  days  of  this  notice. 

Dated:  December  19,  2002. 
Kerry  Weems, 

Deputy  Assistant  Secretary.  Budget. 
[FR  Doc.  03-60  Filed  1-2-03;  8:45  am) 

BILUNG  CODE  4150-28-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Office  at  (202)  619- 
2118  or  e-mail  Geerie.] ones@HHS.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


Office  of  the  Secretary 

Secretary's  Council  on  Public  Health 
Preparedness;  Notice  of  Meeting 

Piusuant  to  Section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  a  meeting  of  the  Secretary's 
Council  on  Public  Health  Preparedness. 

The  purpose  of  this  public  meeting  is 
to  convene  the  Council  to  discuss  issues 
related  to  preparing  the  nation  to 
respond  to  public  health  emergencies  in 
general  and  bioterrorism  in  particular. 
Major  areas  to  be  considered  by  the 
Council  at  this  meeting  may  include  but 
are  not  restricted  to  the  following:  a 
status  report  on  the  CDC  and  HRSA 
cooperative  agreements  awarded  to 
states  and  other  jurisdictions  for 
bioterrorism  preparedness  and  response 
programs,  overview  of  states'  smallpox 


vaccination  programs,  update  on  the 
development  of  vaccines,  and 
discussions  of  the  role  of  academic 
health  centers  in  local/regional  public 
health  preparedness. 

Name  of  Committee:  Secretary's 
Council  on  Public  Health  Preparedness. 

Date;  January  14-15,  2003. 

Time;  January  14,  10  a.m.-5:30  p.m., 
January  15,  9  a.m.  to  3:30  p.m. 

Place:  Marriott  Key  Bridge,  1401  Lee 
Highway,  Arlington,  Virginia  22209, 
703-524-6400. 

Contact  Person:  Lily  Engstrom, 
Executive  Director,  Secretary's  Council 
on  Public  Health  Preparedness,  Office  of 
the  Assistance  Secretary  for  Public 
Health  Emergency  Preparedness,  200 
Independence  Avenue,  SW.,  Room 
638G,  Washington,  DC  20201,  202-690- 
6629. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary's  Council  on  Public  Health 
Preparedness  was  established  on 
October  22,  2001,  by  the  Secretary  of 
Health  and  Human  Services  under 
authorization  of  Section  319  of  the 
Public  Health  Service  Act  (42  U.S.C. 
§247d);  Section  222  of  the  Public 
Health  Preparedness  will  be  to  advise 
the  Secretary  on  appropriate  actions  to 
prepare  for  and  respond  to  public  health 
emergencies  including  acts  of 
bioterrorism.  The  function  of  the 
Council  is  to  advise  the  Secretary 
regarding  steps  that  the  U.S.  Department 
of  Health  and  Human  Services  can  take 
to  (1)  improve  the  public  health  and 
health  care  infrastructure  to  better 
enable  Federal,  State,  and  local 
governments  to  respond  to  a  public 
health  emergency  and,  specifically,  a 
bio-terrorism  event;  (2)  ensure  that  there 
are  comprehensive  contingency  plans  in 
place  at  the  Federal,  State,  and  local 
levels  to  respond  to  a  public  health 
emergency  and,  specifically,  a  bio- 
terrorism event;  and  (3)  improve  public 
health  preparedness  at  the  Federal, 
State,  and  local  levels. 

Public  Participation  ^ 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space  on  a  first  come,  first 
served  basis.  Members  of  the  public 
who  wish  to  attend  the  meeting  may 
register  by  emailing 
publichealth@iqsolutions.com  no  later 
than  close  of  business,  Monday,  January 
6,  2003.  All  requests  should  include  the 
name,  address,  telephone  number,  and 
business  or  professional  affiliation  of 
those  registering. 

Opportunities  for  oral  statements  by 
the  public  will  be  provided  on  January 
14  at  4:30  p.m.  (Time  approximate). 
Oral  comments  will  be  limited  to  five 
minutes,  three  minutes  to  make  a 
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statement  and  two  minutes  to  respond 
to  questions  from  Coimcil  members. 
Due  to  time  constraints,  only  one 
representative  from  each  organization 
will  be  allotted  time  for  oral  testimony. 
The  nimiber  of  speakers  and  the  time 
allotment  may  also  be  limited  by  the 
number  of  registrants.  Members  of  the 
public  who  wish  to  present  oral 
comments  at  the  meeting  may  register 
by  emailing 

pubIicbealth@iqsolutions.com  no  later 
than  close  of  business,  Monday,  January 
6,  2003.  All  requests  to  present  oral 
comments  should  include  the  name, 
addressed,  telephone  nvunber,  and 
business  or  professional  affiliation  of 
the  interested  party,  and  should  indicate 
the  areas  of  interest  or  issue  to  be 
addressed. 

Any  person  attending  the  meeting 
who  has  not  registered  to  speak  in 
advance  of  the  meeting  will  be  allowed 
to  make  a  brief  oral  statement  diu-ing  the 
time  set  aside  for  public  comment  if 
time  permits  and  at  the  Chairperson's 
discretion.  Individuals  unable  to  attend 
the  meeting,  or  any  interested  parties, 
may  send  written  comments  by  e-mail 
to  publicbealtb@iqsolutions.com  for 
inclusion  in  the  public  record  no  later 
than  close  of  business,  Monday,  January 
6.  2003. 

When  mailing  written  comments, 
please  provide  your  comments,  if 
possible,  as  electronic  version  or  on  a 
diskette.  Persons  needing  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact  staff  at 
the  address  and  telephone  number 
listed  above  no  later  than  close  of 
business,  Monday,  January  6,  2003. 

Dated:  December  26,  2002. 

Anna  Snoufiier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

This  notice  is  being  published  less 
than  15  days  in  advance  of  the  meeting 
due  to  scheduling  conflicts. 

|FR  Doc.  03-42  Filed  1-2-03;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0362] 

"Guidance  for  Industry: 
Recommendations  for  Deferral  of 
Donors  and  Quarantine  and  Retrieval 
of  Blood  and  Blood  Products  in  Recent 
Recipients  of  Smallpox  Vaccine 
(Vaccinia  Virus)  and  Certain  Contacts 
of  Smallpox  Vaccine  Recipients;" 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  document  entitled 
"Guidance  for  Industry: 
Recommendations  for  Deferral  of 
Donors  and  Quarantine  and  Retrieval  of 
Blood  and  Blood  Products  in  Recent 
Recipients  of  Smallpox  Vaccine 
(Vaccinia  Virus)  and  Certain  Contacts  of 
Smallpox  Vaccine  Recipients,"  dated 
December  2002.  The  guidance 
document  provides  guidance  on 
quarantine  of  blood  and  blood  products 
previously  collected  from  such  donors. 
Because  of  the  likelihood  of  vaccination 
of  many  people  with 'smallpox,  these 
measures  are  intended  to  reduce  the 
possibility  of  vaccinia  virus 
transmission  by  blood  and  blood 
products. 

DATES:  Submit  vmtten  or  electronic 
comments  on  agency  guidance  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Office  of  Communication,  Training,  and 
Manufactiu-ers  Assistance  (HFM— 40), 
Center  for  Biologies  EvaluSuon  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
document.  Submit  written  comments  on 
the  guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
wwrw.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Anderson,  Center  for 
Biologies  Evaluation  and  Research 


(HFM-1 7) ,  Food  and  Drug 

Administration,  1401  Rockville  Pike, 

Rockville,  MD  20852-1448,  301-827- 

6210. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  document  entitled  "Guidance  for 
Industry:  Recommendations  for  Deferral 
of  Donors  and  Quarantine  and  Retrieval 
of  Blood  and  Blood  Products  in  Recent 
Recipients  of  Smallpox  Vaccine 
(Vaccinia  Virus)  and  Certain  Contacts  of 
Smallpox  Vaccine  Recipients,"  dated 
December  2002.  The  guidance 
document  provides  information  that 
would  help  in  instances  related  to  the 
possible  risk  of  vaccinia  virus 
transmission  by  blood  or  blood 
products.  Although  the  presence  of 
vaccinia  virus  in  blood  has  rarely  been 
dociunented,  this  possibility  has  not 
been  assessed  using  laboratory 
techniques.  Therefore,  the  risk  of 
vaccinia  transmission  by  blood  and 
blood  products  is  uncertain.  In  addition, 
unlike  many  vaccines,  the  smallpox 
vaccine  causes  a  scab,  which  can 
contain  infectious  vaccinia  virus.  It  is 
prudent,  therefore,  to  temporarily  defer 
donors  for  an  appropriate  period  of 
time.  This  guidance  applies  to 
collections  of  Whole  Blood,  blood 
components  (including  recovered 
plasma),  Source  Leukocytes,  and  Source 
Plasma  intended  for  use  in  transfusion 
or  for  further  manufacturing  into 
injectable  products.  FDA  developed  the 
recommendations  in  this  guidance  in 
consultation  with  experts  on  vaccinia 
virus  at  the  Centers  for  Disease  Control 
and  at  the  Department  of  Defense.  This 
document  is  intended  to  provide 
guidance  pertaining  to  pre-event, 
nonemergency,  smallpox  vaccination.  In 
the  event  of  widespread  emergency 
vaccination  due  to  an  actual  or 
impending  smallpox  outbreak,  the  risk- 
benefit  situation  may  differ 
significantly,  and  these 
recommendations  for  donor  deferrals, 
and  for  product  quarantine  and  retrieval 
may  need  to  be  modified  according  to 
the  circumstances  and  available 
scientific  information. 

This  guidance  is  being  issued  in 
accordance  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
This  guidance  document  represents  the 
agency's  current  thinking  on  this  topic. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statutes  and 
regulations. 
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n.  Comments 

The  agency  is  soliciting  public 
comment,  but  is  implementing  this 
guidance  immediately  because  the 
agency  has  determined  that  prior  public 
participation  is  not  feasible  or 
appropriate.  FDA  made  this 
determination  because  vaccination 
programs  may  start  soon,  and  blood 
establishments  need  to  clarify  the 
suitability  of  donors  who  have  been 
recently  vaccinated  or  who  have  been 
infected  through  close  contact  with  a 
recently  vaccinated  person.  Interested 
persons  may  submit  to  the  Dockets 
Management  Branch  (see  ADDRESSES] 
written  or  electronic  comments 
regarding  this  guidance  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  A  copy  of  the  document 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  bet\yeen  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/ohrms/dockets/ 


default.htm  or  www.fda.gov/cber/ 
guidelines.htm. 

Dated:  August  13,  2002. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy  and 

Planning. 

(FR  Doc.  03-113  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget 
(OMB),  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  To  request  a  copy  of 
the  clearance  requests  submitted  to 
OMB  for  review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 


and  Budget  for  review  imder  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Proiect:  Emergency  Medical 
Services  for  Children  (EMSC)  Grantee 
Survey — NEW 

HRSA  is  planning  to  conduct  a  needs 
assessment  to  obtain  information  about 
the  characteristics  of  State  EMS  systems, 
and  the  degree  to  which  they  have  been 
adapted  to  address  the  needs  of 
children.  The  results  of  this  assessment 
will  be  used  to  determine  fimding 
priorities,  including  development  of 
appropriate  guidelines  and  provision  of 
technical  assistance  to  States, 
demonstration  grants,  information 
collection  and  sharing  among  State 
agencies,  and  training  programs  for 
health  professionals. 

HRSA  has  included  national 
performance  measures  for  EMSC  in  this 
survey  in  accordance  with  the 
requirements  of  the  "Government 
Performance  and  Results  Act  (GPRA)  of 
1993"  (Pub.  L.  103-62).  This  act 
requires  the  establishment  of 
measurable  goals  for  Federal  programs 
that  can  be  reported  as  part  of  the 
budgetary  process,  thus  linking  funding 
decisions  with  performance. 

The  estimated  response  burden  is  as 
follows: 


Cotlection  activity 

Numt)er  of  re- 
spondents 

Responses 
per  respond- 
ent 

Total  re- 
sponses 

Average  time 
per  response 

Total  burden 
hours 

Questionnaire » 

56 

1 

56 

10 

560 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  December  27,  2002. 
Jon  L.  Nelson, 

Associate  Administrator  for  Management  and 

Program  Support. 

[FR  Doc.  03-114  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  4165-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel, 
Epidemiological  Studies  of  Cancer  Among 
Atomic  Bomb  Survivors  (RFP  NOl-CP- 
31012-66). 

Date:  January  16,  2003. 

Time:  1  p.m.  to  4  p.m.  ■, 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institute  of  Healtfi,  6116 
Building,  6116  Executive  Boulevard,  Room 


8061,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Kirt  Vener,  PhD,  Branch 
Chief,  Special  Review  and  Logistics  Branch, 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6116  Executive  Boulevard,  Room 
8061,  Bethesda,  MD  20892,  (301)  496-7174. 
venerk@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  December  27,  2002.    , 
Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-39  Filed  1-2-03;  8:45  am] 

BILLING  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  {5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(cK4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  CIPRA  UOl  Exploratory 
Developmental  Grant  Program. 

Date:  January  16,  2003. 

TJme:  11  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700  B  Rockledge  Drive,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Roberta  Binder.  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  NIAID,  6700B 
Rockledge  Drive,  Rm  2155,  Bethesda,  MD 
20892,  301-496-7966,  rbl69n@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  December  26,  2002. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  03-36  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtli 

National  Institute  of  Allergy  and 
Infectious  Disease;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  HIV  Clinical  Research 
Management  Support. 

Date:  February  6-7,  2003. 

Time:  9  a.m.  to  12  p.m. 

Agenda:  To  review  and  Evaluate  contract 
proposals. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Robert  C.  Goldman,  PHD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2219,  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616,  301-496-8424, 
rgl59w@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  December  26,  2002. 
Anna  SnouSer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-37  Filed  1-2-03;  8;45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2)  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  RFP-NIH-ES-03- 
01.  - 

Date:  January  23,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS,  79  T.W.  Alexander  Drive, 
Building  4401,  Conference  Room  122, 
Research  Triangle  Park.  NC  27709. 

Contact  Person:  Rose  Anne  M  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental  ^^ 
Health  Sciences,  PO  Box  12233,  MD  EC-30.- 
Research  Triangle  Park,  NC  27709,  (919)  541- 
0752. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences.  National 
Institutes  of  Health,  HHS) 

Dated:  December  27,  2002. 
Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-40  Filed  1-2-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Neurological 
Disorders  and  Strolce;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Institute  of  Neurological  Disorders  and 
Stroke. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign    . 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
pubUc  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramiu-al 
programs  and  projects  conducted  by  the 
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National  Institute  of  Neurological 
Disorders  and  Stroke,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  persoucd  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Institute  of 
Neurological  Disorders  and  Stroke. 

Dafe.  January  26-28,  2003. 

Cyosed:  January  26,  2003,  7  p.m.  to  10  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Open:  January  27,  2003,  8:30  a.m.  to  9:40 
a.m. 

Agenda:  to  discuss  program  planning  and 
program  accomplishments. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Conference  Room  A,  Rockville, 
MD  20852. 

Ciosed.  January  27,  2003,  9:40  a.m.  to  10:15 
a.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Conference  Room  A,  Rockville, 
MD  20852. . 

Open:  January  27.  2003,  10:15  a.m.  to  11:55 
a.m. 

Agenda:  To  discuss  program  plaiming  and 
program  accomplishments. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Conference  Room  A,  Rockville. 
MD  20852. 

Closed:  January  27,  2003,  11:55  a.m.  to  1:45 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

P/ace:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Bouleveu-d.  Conference  Room  A.  Rockville, 
MD  20852. 

Open:  January  27.  2003,  1:45  p.m.  to  4:30 
p.m. 

Agenda:  To  discuss  program  planning  smd 
program  accomplishments. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Conference  Room  A,  Rockville, 
MD  20852. 

Closed:  January  27.  2003.  4:30  p.m.  to  5:20 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  perfomiance.  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health. 
Neuroscience  Center,  6601  Executive 
Boulevard,  Conference  Room  A,  Rockville, 
MD  20852. 

Closed:  January  27,  2003.  6  p.m.  to  9  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  invefttgators. 


Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Closed:  January  27,  2003,  8:30  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Story  C.  Landis,  PhD, 
Director,  Division  of  Intramural  Research, 
NINDS,  National  Institutes  of  Health, 
Building  36,  Room  5A05,  Bethesda,  MD 
20892,  (301)435-2232. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Naurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  December  27,  2002. 
Anna  Snoufiier, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-41  Filed  1-2-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Healtti  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  POl 
Applications. 

Date:  January  29-31.  2003. 

Time:  7  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Key  Bridge,  1401  Lee 
Highway.  Arlington,  VA  22209. 

Contact  Person:  Janice  B  Allen.  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  Division  of  Extramural 
Research  and  Training.  Nat.  Institute  of 
Environmental  Health  Science.  P.O.  Box 


12233.  MD  EC-30/Room  3170  B.  Research 
Triangle  Park,  NC  27709.  919/541-7556.  • 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  December  27,  2002. 
Anna  P.  Snoufifer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-43  Filed  1-2-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Prostate 
Brachytherapy. 

Date:  January  8,  2003. 

Time:  2:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Heath,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Sharon  K.  Gubanich.  Ph.D. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4140. 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1767. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Vision 
Research  and  Technology. 
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Date:  January  10,  2003. 
Time:  2  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Weijia  Ni,  Ph.D.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3190,  MSC  7848,  (for 
overnight  mail  use  room  #  and  20817  zip), 
Bethesda,  MD  20892,  (301)  435-1507, 
niwQcsr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  B- 
Lymphocite  Development. 
Date:  January  10,  2003. 
TYme;  12  p.m.  to  1  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  George  W.  Chacko,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Heahh,  6701  Rockledge  Drive,  Room:  4202, 
MSC:  7812,  Bethesda,  MD  20892,  (301)  435- 
1220,  chackoge@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  chemical  Pathology 
Study  Section. 
Date:  January  15-17,  2003. 
Time:  5  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  Ventura,  1050  Schooner 
Drive,  Ventura,  CA  93001. 

Contact  Person:  Victor  A.  Fung,  Ph.D, 
Scientific  Review  Administrator,  Oncological 
Sciraices  Initial  Review  Group,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room,  6178, 
MSC  7804,  Bethesda,  MD  20814-9692,  (301) 
435-3504,  vf6n@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
W  (02)M;SB  Member  Conflict:  Intestine 
Surgery. 

Date:  January  16,  2003. 
rime;  1  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Dharam  S.  Dhindsa,  DVM, 
t'h.D,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5126,  MSC  7854,  Bethesda,  MD  20892, 
(301)  435-1174,  dhindsad@csr.nih.gov. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Program 
Project  Sepsis  Immunopathology. 
Date:  January  22,  2003. 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Teresa  Nesbitt,  DVM,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5110, 
MSC  7854,  Bethesda,  MD  20892.  (301)  435- 
1172. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS- 
X  (40)  Site  Visit. 
Date:  January  26-28,  2003. 
Time:  7  p.m.  to  4  p.m. 
■     Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Millennium  Hotel  Durham,  2800 
Campus  Walk  Avenue,  Durham,  NC  27705. 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Belhesda,  MD  20892,  (301)  435-1171. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Special 
Emphasis  Panel:  Hearing  Mechanisms. 
Date:  January  28,  2003. 
Time:  10  a.m.  to  11  a.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Jim  Bishop,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5180,  MSC  7844, 
Bethesda.  MD  20892,  (301)  435-1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Structural 
Genomics  Program  Review. 
Date:  January  29,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Sergei  Ruvinov,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4158. 
MSC  7806.  Bethesda.  MD  20892,  (301)  435- 
1180,  ruvinser@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Bioengineering  Research  Partnership: 
Genetics. 

Dofe:  January  31.2003. 
Time:  3  p.m.  to  4:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Michael  R.  Schaefer,  PhD, 
Scientific  Review  Administrator,  Genetic 


Sciences  IRG,  Center  for  Scientific  Review, 
National  Institute  of  Health,  6701  Rockledge 
Drive,  Room  6116,  MSC  7890.  Bethesda,  MD 
20892,  (301)  435-2477. 
sc/iae/em@csr.nj7i.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333. 
93.337.  93.393-93.396,  93.837-844.  93.846- 
93.878.  93.892.  93.893.  National  Institutes  of 
Health.  HHS) 

Dated:  December  26.  2002. 
Anna  Snoufifier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-38  Filed  1-2-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Healtti  Service 

National  Toxicology  Program,  National 
Institute  of  Environmental  Health 
Sciences,  National  Institutes  of  Health: 
Notice  of  Workshop 

Summary 

The  National  Toxicology  Program 
(NTP)  is  sponsoring  a  workshop  entitled 
"Genetically  Modified  Rodent  Models 
for  Cancer  Hazard  Identification: 
Selecting  Substances  for  Study  and 
Interpreting  and  Communicating 
Results'  on  February  21,  2003,  at  the 
Hamilton  Crowne  Hotel,  14th  and  K 
Street,  NW.,  Washington,  DC. 
Registration  starts  at  8  a.m.  and  the 
meeting  begins  at  8:30  a.m.  and  is  open 
to  the  public  with  attendance  limited 
only  by  the  available  space.  Persons 
interested  in  attending  are  asked,  if 
possible,  to  preregister  with  the  NTP 
Liaison  and  Scientific  Review  Office 
(contact  information  below).  As 
information  about  this  workshop 
becomes  available,  it  will  be  posted  on 
the  NTP  web  site  (http://ntp- 
server.niehs.nih.gov). 

Background 

The  NTP  has  invested  considerable 
time  and  resources  in  addressing 
whether  cancer  bioassay  results  from 
studies  conducted  in  genetically 
modified  or  "transgenic"  rodent  models 
are  useful  for  identifying  chemicals 
presimied  to  be  of  carcinogenic  risk  to 
humans,  in  order  to  determine  whether 
these  models  might  be  integrated  into 
NTP  research  and  testing  activities. 
After  reviewing  available  information 
on  the  use  of  selected  models  in 
carcinogen  identification,  the  NTP 
recognizes  that  important  issues  of 
experimental  design  and  data 
interpretation  need  further  attention  to 
enable  future  regulatory  acceptance  and 
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eventual  use  in  hiunan  risk  assessment. 
Therefore,  to  begin  to  address  these 
areas  the  NTP  is  sponsoring  a  workshop 
with  the  following  objectives: 

•  Solicit  comment  on  a  process  for 
selection  of  appropriate  nominated 
substances  to  undergo  cancer  hazard 
evaluation  in  genetically  modified  or 
"transgenic"  models. 

•  Solicit  comment  on  issues  related  to 
the  proper  interpretation  of  results  of 
"transgenic"  cancer  models,  the 
implications  of  these  findings  for  public 
health  decisions,  and  the  most 
appropriate  interpretive  language  to 
describe  the  results  of  such  studies  to 
the  scientific/regulatory  communities 
and  the  public. 

Preliminary  Agenda 

8  a.m.  Registration 

8:30  a.m.    Introduction  and  Welcome 

8:45  a.m.    Plenary  Session 

•  Overview  of  Selected  Transgenic 
Models 

•  Experience  with  Transgenic  Models 
in  the  NTP  Bioassay 

•  Workshop  Charge 

•  Public  Comment 
10  a.m.    Break 

10:30  a.m.     Breakout  Groups 

•  Group  1 :  Solicit  comment  on  a 
process  for  selection  of  appropriate 
nominated  substances  to  undergo 
cancer  hazard  evaluation  in 
genetically  modified  or 
"transgenic"  models. 

•  Group  2:  Solicit  comment  on  issues 
related  to  the  proper  interpretation 
of  results  of  "transgenic"  cancer 
models,  the  implications  of  these 
findings  for  public  health  decisions, 
and  the  most  appropriate 
interpretive  language  to  describe 
the  results  of  such  studies  to  the 
scientific/regulatory  communities 
and  the  public. 

Noon    Limch  (on  your  own) 

1:00  p.m.    Breakout  Groups  continued 

2:30  p.m.     Break 

3:15  p.m.    Plenary  Session 

•  Breakout  Group  Reports 

•  Open  Discussion 
4:30  p.m.     Adjourn 

As  additional  details  and  materials  for 
this  workshop  become  available,  they 
will  be  posted  on  the  NTP  web  site 
[http://ntp-server.niehs.nih.gov)  or  can 
be  obtained  by  contacting  Ms.  Diane 
Spencer,  NTP  Liaison  and  Scientific 
Review  Office  (T:  919-541-2759,  F: 
919-541-0295, 
spencer2@niehs.nih.gov).  > 

Registration  and  Public  Comment 

The  workshop  is  open  to  the  public 
and  interested  individuals  are  invited  to 
attend  as  observers.  The  number  of 
observers  will  be  limited  only  by  the 


space  available.  Due  to  space 
limitations,  persons  interested  in 
attending  are  asked  to  pre-register  by 
contacting  Ms.  Spencer  (contact 
information  above). 

The  NTP  invites  public  comment  and 
time  is  set-aside  during  the  morning 
session  for  presentation  of  oral 
comments.  Persons  wishing  to  make 
oral  comment  are  asked  to  contact  Ms. 
Spencer  in  advance  of  the  meeting  and 
provide  contact  information  (name, 
affiliation,  telephone,  e-mail,  and 
sponsoring  organization,  if  any); 
however,  registration  for  oral  comments 
will  also  be  accepted  on-site.  Observers 
are  also  welcome  to  participate  in  the 
open  discussion  in  the  afternoon 
plenary  session. 

The  NTP  also  welcomes  receipt  of 
written  comments.  If  sending  written 
conmients,  please  include  contact 
information  (name,  affiliation, 
telephone,  e-mail,  and  sponsoring 
organization,  if  any)  and  send  to  Dr. 
Mary  S.  Wolfe,  NTP  Executive  Secretary 
(P.O.  Box  12233,  MD  A3-01.  Ill  T.W. 
Alexander  Drive,  Research  Triangle 
Park,  NC  27709  or  wolfe@niehs.nih.gov) 
by  Friday,  February  14,  2003.  Any 
comments  received  will  be  provided  to 
invited  attendees  at  the  meeting  and 
made  available  for  the  public. 

Samuel  H.  Wilson, 

Deputy  Director,  National  Institute  of 

Environmental  Health  Sciences. 

[FR  Doc.  03-35  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

action:  Notice. 

summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  notice  listing  all 
ciurently  certified  laboratories  is 
published  in  the  Federal  Register 
during  the  first  week  of  each  month.  If 
any  laboratory's  certification  is 
suspended  or  revoked,  the  laboratory 
will  be  omitted  ft'om  subsequent  lists 


until  such  time  as  it  is  restored  to  full 
certification  under  the  Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  discing  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  listing  thereafter. 

This  notice  is  also  available  on  the 
Internet  at  the  following  Web  sites: 
http://vyorkplace.sambsa.gov  and  http:// 
www.drugfreeworkpIace.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014,  Fax:  (301)  443- 
3031. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 
ACL  Laboratories,  8901  W.  Lincoln 

Ave.,  West  Allis,  WI  53227,  414-328- 

7840/800-877-7016,  (Formerly: 

Bayshore  Clinical  Laboratory) 
ACM  Medical  Laboratory,  Inc.,  160 

Elmgrove  Park,  Rochester,  NY  14624. 

585-429-2264 
Advanced  Toxicology  Network,  3560 

Air  Center  Cove,  Suite  101,  Memphis, 

TN  38118,  901-794-5770/888-290- 

1150 
Aegis  Analytical  Laboratories,  Inc.,  345 

Hill  Ave.,  Nashville,  TN  37210,  615- 

255-2400 
Alliance  Laboratory  Services,  3200 

Burnet  Ave.,  Cincirmati,  OH  45229, 

513-585-6870,  (Formerly:  Jewish 

Hospital  of  Cincinnati,  Inc.) 
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American  Medical  Laboratories,  Inc., 
14225  Newbrook  Dr..  Chantilly,  VA 
20151, 703-802-6900 

Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Bumham  Ave.,  Suite 
250,  Las  Vegas,  NV  89119-5412,  702- 
733-7866/800-433-2750 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  501-202-2783, 
(Formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 

Clinical  Reference  Lab,  8433  Quivira 
Rd.,  Lenexa,  KS  66215-2802,  800- 
445-6917 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave..  Springfield,  MO  65802,  800- 
876-3652/417-269-3093,  (Formerly: 
Cox  Medical  Centers) 

Diagnostic  Services  Inc.,  dba  DSI.  12700 
Westlinks  Drive.  Fort  Myers,  FL 
33913,  239-561-8200/800-735-5416 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658, 
2906  Julia  Dr.,  Valdosta,  GA  31602, 
912-244-4468 

DrugProof,  Divison  of  Dynacare,  543 
South  Hull  St.,  Montgomery,  AL 
'36103,  888-777-9497/334-241-0522, 
(Formerly:  Alabama  Reference 
Laboratories,  Inc.) 

DrugProof,  Division  of  Dynacare/ 
Laboratory  of  Pathology,  LLC,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104, 
206-386-2661/800-898-0180, 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle, 
Inc.) 

DrugScan,  Inc.,  P.O.  Box  2969,  1119 
Meams  Rd.,  Warminster,  PA  18974, 
215-674-9310 

Dynacare  Kasper  Medical  Laboratories*, 
10150-102  Street,  Suite  200, 
Edmonton.  Alberta,  Canada  TJ5  5E2, 
780-451-3702/800-661-9876 

ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr.,  Oxford,  MS  38655,  662-236- 
2609 

Express  Analytical  Labs,  3405  7th 
Avenue,  Suite  106,  Marion,  lA  52302, 
319-377-0500  — 

Gamma-Dynacare  Medical 
Laboratories*,  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership,  245  Pall  Mall  St., 
London,  ONT,  Canada  N6A  lP4  519- 
679-1630 
General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  608- 
267-6225 
Kroll  Laboratory  Specialists,  Inc.,  1111 
Newton  St.,  Gretna,  LA  70053,  504- 
361-8989/800-433-3823,  (Formerly: 
Laboratory  Specialists,  Inc.) 
LabOne,  Inc.,  10101  Renner  Blvd., 
Lenexa,  KS  66219,  913-888-3927/ 
800-873-8845,  (Formerly:  Center  for 


Laboratory  Services,  a  Division  of 
LabOne,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  7207  N.  Gessner  Road, 
Houston,  TX  77040,  713-856-8288/ 
800-800-2387 

Laboratory  Corporation  of  America 
Holdings,  69  First  Ave.,  Raritan,  NJ 
08869,  908-526-2400/800-437-4986, 
(Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  1904  Alexander  Drive, 
Research  Triangle  Park,  NC  27709, 
919-572-6900/800-833-3984, 
(Formerly:  LabCorp  Occupational 
Testing  Services,  Inc.,  CompuChem 
Laboratories,  Inc.;  CompuChem 
Laboratories,  Inc.,  A  Subsidiary  of 
Roche  Biomedical  Laboratory;  Roche 
CompuChem  Laboratories,  Inc.,  A 
Meni)er  of  the  Roche  Group) 

Laboratory  Corporation  of  America 
Holdings,  10788  Roselle  Street,  San 
Diego,  CA  92121,  800-882-7272, 
(Formerly:  Poisonlab,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  1120  Stateline  Road  West, 
Southaven,  MS  38671,  866-827-8042/ 
800-233-6339,  (Formerly:  LabCorp 
Occupational  Testing  Services,  Inc., 
MedExpress/National  Laboratory 
Center) 

Marshfield  Laboratories,  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave.,  Marshfield,  WI  54449,  715- 
389-3734/800-331-3734 

MAXXAM  Analytics  Inc.,*  5540 
McAdam  Rd.,  Mississauga,  ON, 
Canada  L4Z  iPl,  905-890-2555, 
(Formerly:  NOVAMANN  (Ontario) 
Inc.) 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology, 


•  The  Standards  Council  of  Canada  (SCO  voted 
to  end  its  Laboratory  Accreditation  Program  for 
Substance  Abuse  (LAPSA)  effective  May  2,  1998. 
Laboratories  certified  through  that  program  were 
accredited  to  conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of  Transportation 
(DOT)  regulations.  As  of  that  date,  the  certification 
of  those  accredited  Canadian  laboratories  will 
continue  under  DOT  authority.  The  responsibility 
for  conducting  quarterly  performance  testing  plus 
periodic  on-site  inspections  of  those  LAPSA- 
accredited  laboratories  was  transferred  to  the  U.S. 
DHHS.  with  the  DHHS'  National  Laboratory 
Certification  Program  (NLCP)  contractor  continuing 
to  have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be  considered  for 
the  NLCP  may  apply  directly  to  the  NLCP 
contractor  just  as  U.S.  laboratories  do. 

Upon  Trnding  a  Canadian*  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that  DOT 
certify  the  laboratory  (Federal  Register,  16  July 
1996)  as  meeting  the  minimum  standards  of  the 
"Mandatory  Guidelines  for  Workplace  Drug 
Testing"  (59  FR,  9  June  1994,  Pages  29908-29931). 
After  receiving  the  EXDT  certification,  the  laboratory 
will  be  included  in  the  monthly  list  of  DHHS 
certified  laboratories  and  participate  in  the  NLCP 
certification  maintenance  program. 


3000  Arlington  Ave..  Toledo.  OH 
43699.  419-383-5213 

MedTox  Laboratories.  Inc..  402  W. 
County  Rd.  D,  St.  Paul.  MN  55112. 
651-^36-7466/800-832-3244 

MetroLab-Legacy  Laboratory  Services, 
1225  NE  2nd  Ave.,  Portland,  OR 
97232,  503-413-5295/800-950-5295 

Minneapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Drive, 
Minneapolis,  Miimesota  55417,  612- 
725-2088 

National  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield,  CA 
93304,  661-322-4250/800-350-3515 

Northwest  Drug  Testing,  a  division  of 
NWT  Inc.,  1141  E.  3900  South,  SaU 
Ldte  City,  UT  84124,  801-293-2300/ 
800-322-3361,  (Formerly:  NWT  Drug 
Testing,  NorthWest  Toxicology,  Inc.) 

One  Som-ce  Toxicology  Laboratory,  Inc., 
1705  Center  Street,  Deer  Park,  TX 
77536,  713-920-2559,  (Formerly: 
University  of  Texas  Medical  Branch, 
Clinical  Chemistry  Division;  UTMB 
Pathology-Toxicology  Laboratory) 

Oregon  Medical  Laboratories,  P.O.  Box 
972,  722  East  11th  Ave..  Eugene,  OR 
97440-0972,  541-687-2134 

Pacific  Toxicology  Laboratories,  6160 
Variel  Ave.,  Woodland  Hills,  CA 
91367,  818-598-3110/800-328-6942, 
(Formerly:  Centinela  Hospital  Airport 
Toxicology  Laboratory 

Pathology  Associates  Medical 
Laboratories,  110  West  Cliff  Drive, 
Spokane,  WA  99204,  509-755-8991/ 
800-541-7891  x8991 

PharmChem  Laboratories,  Inc.,  4600  N.  ■ 
Beach,  Haltom  City,  TX  76137.  817-  ' 
605-5300,  (Formerly:  PharmChem 
Laboratories,  Inc.,  Texas  Division; 
Harris  Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800 
West  110th  St.,  Overiand  Park,  KS 
66210,  913-339-0372/800-821-3627 

Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr.,  Atlanta,  GA  30340. 
770-452-1590/800-729-6432, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4770 
Regent  Blvd.,  Irving,  TX  75063,  800- 
824-6152,  (Moved  ft-om  the  Dallas 
location  on  03/31/01;  Formerly: 
SmithKline  Beecham  Clinical 
Laboratories,  SmithKline  Bio-Science 
Laboratories) 

Quest  Diagnostics  Incorporated.  400 
Egypt  Rd.,  Norristown,  PA  19403, 
610-631^600/877-642-2216. 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated.  506  E. 
State  Pkwy.,  Schaumburg,  IL  60173. 
800-669-6995/847-885-2010, 
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(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  International 
Toxicology  Laboratories) 

Quest  Diagnostics  Incorporated,  7600 
Tyrone  Ave..  Van  Nuys,  CA  91405, 
818-989-2520/800-877-2520, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories) 

Scientific  Testing  Laboratories,  Inc.,  450 
Southlake  Blvd.,  Richmond,  VA 
23236, 804-378-9130 

S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  505- 
727-6300/800-999-5227 

South  Bend  Medical  Foundation,  Inc., 
530  N.  Lafayette  Blvd.,  South  Bend, 
IN  46601, 574-234-^176x276. 

Southwest  Laboratories,  2727  W. 
Baseline  Rd.,  Tempe,  AZ  85283,  602- 
438-8507  /  800-279-0027 

Sparrow  Health  System,  Toxicology 
Testing  Center,  St.  Lawrence  Campus, 
1210  W.  Saginaw,  Lansing,  MI  48915, 
517-377-0520,  (Formerly:  St. 
Lawrence  Hospital  &  Healthcare 
System) 

St.  Anthony  Hospital  Toxicology 
Laboratory,  1000  N.  Lee  St., 
Oklahoma  City,  OK  73101.  405-272- 
7052 


Sure-Test  Laboratories,  Inc..  2900  Broad 
Avenue.  Memphis,  Tennessee  38112, 
901-474-6028 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane, 
Suite  B,  Lower  Level,  Columbia,  MO 
65202, 573-882-1273 

Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave.,  Miami,  FL  33166, 
305-593-2260, 

U.S.  Army  Forensic  Toxicology  Drug 
Testing  Laboratory,  2490  Wilson 
Street,  Fort  George  G.  Meade,  MD 
20755-5235,  301-677-3714 

Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

[FR  Doc.  03-141  Filed  1-2-03;  8:45  am] 

BILLING  CODE  4160-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  Administration 

Fiscal  Year  (FY)  2003  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 


ACTION:  Notice  of  funding  availability 
for  The  Centers  for  the  Application  of 
Prevention  Technologies  (Short  Title: 
CAPTs). 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Prevention  (CSAP)  announces  the 
availability  of  FY  2003  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Request  for 
Applications  (RFA),  including  Part  I, 
The  Centers  for  the  Application  of 
Prevention  Technologies  (SP  03-002) 
(Short  Title:  CAPTs).  and  Part  II, 
General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 

Application  deadline 

Est.  Funds  FY 
2003 

Est.  No.  of 
awards 

Project  period 

The  Centers  for  the  Application  of  Prevention  Tech- 
nologies. 

March  10,  2003  

$8,000,000 

5 

5  years. 

The  actual  amount  available  for  the 
award  may  vary  depending  on 
unanticipated  program  requirements 
and  actual  SAMHSA  appropriations. 
This  program  is  being  announced  prior 
to  the  annual  appropriation  for  FY  2003 
for  SAMHSA's  programs.  Applications 
are  invited  based  on  the  assumption  that 
sufficient  funds  will  be  appropriated  for 
FY  2003  to  permit  funding  of  State 
Training  and  Evaluation  of  Evidence- 
Based  Practices  grants.  This  program  is 
being  announced  in  order  to  allow 
applicants  sufficient  time  to  plan  and 
prepare  applications.  Solicitation  of 
applications  in  advance  of  a  final 
appropriation  will  also  enable  the  award 
of  appropriated  grant  funds  in  an 
expeditious  manner  and  thus  allow 
prompt  implementation  and  evaluation 
of  promising  practices.  All  applicants 
are  reminded,  however,  that  we  cannot 
guarantee  sufficient  funds  will  be 
appropriated  to  permit  SAMHSA  to 
fund  the  grants.  This  program  is 
authorized  under  Section  516  of  the 
Public  Health  Service  Act.  SAMHSA's 
policies  and  procedures  for  peer  review 
and  Advisory  Council  review  of  grant 


and  cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2,  1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from: 

The  National  Clearinghouse  for 
Alcohol  and  Drug  Information  (NCADI): 
(800)  789-2647  or  (800-487-4889  TDD). 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  grant  announcement 
are  also  available  electronically  via 
SAMHSA's  World  Wide  Web  Home 
Page:  http://www.samhsa.gov  (Click  on 
"Grant  Opportunities"). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
announcement  number  for  which 
detailed  information  is  desired.  All 
information  necessary  to  apply, 
including  where  to  submit  applications 


and  application  deadline  instructions, 
are  included  in  the  application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 
Prevention  (CSAP)  is  accepting 
applications  for  Fiscal  Year  2003 
cooperative  agreements  for  five  regional 
Centers  for  the  Application  for 
Prevention  Technologies  or  CAPTs.  The 
CAPTs  are  SAMHSA/CSAP's  primary 
knowledge  application  and  capacity 
expansion  program  supporting  CSAP's 
mission  to  bring  effective  substance 
abuse  prevention  to  every  community. 
As  such,  the  CAPTs  form  the 
cornerstone  of  CSAP's  efforts  to  move 
science  into  services.  Under  the 
guidance  of  CSAP,  the  CAPTs  work  to 
expand  the  capacity  of  the  substance 
abuse  prevention  field  through  the 
application  of  effective  evidence/ 
science-based  programs,  practices,  and 
policies  within  every  State  prevention 
service  system  and  community.  To 
accomplish  this,  the  CAPTs  provide 
their  clients  with  timely  and  effective 
technical  assistance,  training, 
dissemination,  and  communication 
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services  that  increase  the  transfer  and 
application  of  substance  abuse 
prevention  knowledge  and  skills. 
Eligibility:  Applications  may  be 
submitted  by  public  and  domestic 
private  non-profit  entities  [e.g., 
luiiversities,  faith-based  organizations, 
etc.).  It  is  required  that  applicants  have 
offices  physically  located  within  the 
CAPT  region  to  be  served.  Applicants 
must  also  be  experienced  in  the  delivery 
of  prevention  technical  assistance  and 
training.  Applicants  are  required  to 
include  a  certification  with  their 
application  to  certify  that — for  a 
minimiun  of  two  years  prior  to  the  date 
of  the  application — the  organization  has 
been  providing  the  general  types  of 
training  and  technical  assistance 
services  being  proposed  for  this  RFA. 
Availability  of  Funds:  It  is  expected 
that  Approximately  $8  million  will  be 
available  for  five  awards  in  FY  2003. 
The  annual  award  will  be  $1.5  million 
in  total  costs  (direct  and  indirect). 
Applications  with  proposed  Federal 
budgets  that  exceed  $1.5  million  will 
not  be  reviewed. 

Period  of  Support:  Awards  may  be 
requested  for  up  to  5  years. 

Criteria  for  Review  and 
Funding.General  Review  Criteria: 
Competing  applications  requesting 
funding  under  this  activity  will  be 
reviewed  for  technical  merit  in 
accordance  with  established  PHS/ 
SAMHSA  peer  review  procediu^s. 
Review  criteria  that  will  be  used  by  the 
peer  review  groups  are  specified  in  the 
application  guidance  material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criterion.  Additional  award 
criteria  specific  to  the  programmatic 
activity  may  be  included  in  the 
application  guidance  materials. 

Catalog  of  Federal  Domestic  Assistance 
Number;  93.243. 

Program  Contact:  For  questions  on 
program  issues,  contact:  Jon  Rolf,  Ph.D., 
CSAP/SAMHSA,  Rockwall  II,  Room 
800,  5600  Fishers  Lane,  Rockville,  MD 
20857,  (301)  443-0380  (direct),  (301) 
443-7072  (fax),  e-mail: 
jrolf@samhsa.gov. 

For  questions  on  grants  management 
issues,  contact:  Steve  Hudak,  Division  of 
Grants  Management,  OPS/SAMHSA, 
Rockwall  n,  6th  floor,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
9666.  e-mail:  sbudak@samhsa.gov. 


Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
commiuiity-based  nongovernmental 
organizations  within  their  jiuisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

6.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination    . 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2003  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-&«e  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Pub.  L.  103-227, 
the  Pro-Children  Act  of  1994,  prohibits 
smoking  in  certain  facilities  (or  in  some 
cases,  any  portion  of  a  facility)  in  which 
regtUar  or  routine  education,  library, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2003 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 


any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects  . 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPCXI 
of  each  affected  State.  A  ciuxent  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials  or  on  SAMHSA's 
website  under  "Assistance  with  Grant 
Applications".  The  SPOC  should  send 
any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-69,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  December  30.  2002. 
Richard  Kopanda,  ^ 

Executive  Officer.  SAMHSA. 
[FR  Doc.  03-115  Filed  1-2-03;  8:45  am] 
BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-473ft-N-19] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment-Public 
Housing  Reform-Admission  and 
Occupancy  Requirement  on  Residency 
Preferences,  Individual  Savings 
Accounts  for  Residents,  FSS  Action 
Plan,  Over-income  Small  PHAs 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  March  4, 
2003 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  nimiber  and  should  be  sent  to: 
•Mildred  M.  Hanunan,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 


386 


Federal  Register /Vol.  68,  No.  2 /Friday,  January  3,  2003 /Notices 


Room  4249,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-0614. 
extension  4128.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
^ency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collectioa  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Reform-Admission  and  Occupancy 
Requirements  for  Residency 
Preferences,  Community  Services, 
Individual  Savings  Accoimts  for 
Residents,  FSS  Action  Plan,  Over- 
Income  Small  PHAs. 

OMB  Control  Number:  2577-0230. 

Description  of  the  need  for  the 
information  and  proposed  use:  Public 
Housing  Agencies  {PHAs)  will  submit  to 
HUD  information  on  admission  and 
occupancy  requirements  to  ensure 
statute  mandates  are  implemented.  The 
Act  allows  PHAs  to  establish  their  own 
system  for  making  dwelling  units  or 
Section  8  assistance  available  to  families 
having  certain  characteristics.  For 
public  housing,  the  1998  Act  created 
optional  deductions  for  PHAs  to  use  to 
promote  self-sufficiency;  permissive 
deductions  must  be  described  in  the 
agency's  written  policies.  PHAs  may 
establish  and  maintain  individual 
savings  accounts  for  public  housing 
residents  who  pay  income-based  rents. 
The  PHA's  Annual  Plan  (2577-0226) 
must  include  a  description  of  the 
community  service  and  self-sufficiency 
requirements  (8  hours  per  month). 

Agency  form  numbers,  if  applicable: 
None. 


Members  of  affected  public:  State,  or 
Local  Government. 

Estimation  of  the  total  number  of 
hours  needed  to  pare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  responses: 

3,400  respondents,  annually,  50 
average  hours  per  response,  169,300 
total  reporting  burden. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection,  without  change. 

Authority:  Section  3506  of  the  paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  December  27,  2002. 
William  Russell, 

Deputy  Assistant  Secretary  for  Public  Housing 

and  Voucher  Programs. 

[FR  Doc.  03-31  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  4210-33-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-01] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  emd 
Development,  (HUD). 
ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  January  3,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Tide  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 


Dated:  December  26,  2002. 
John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 
[FR  Doc.  03-03  Filed  1-2-03;  8:45  am) 

BILUNG  COOE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Final 
Sonera  Tiger  Salamander  Recovery 
Plan 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  of  the 
final  Recovery  Plan  for  the  Sonora  tiger 
salamander  (Ambystoma  tigrinum 
stebbinsi).  The  species  occurs  on  lands 
managed  by  the  U.S.  Forest  Service, 
Coronado  National  Forest;  U.S. 
Department  of  the  Army,  Fort 
Huachuca,  Arizona  State  Parks,  and 
private  lands  in  the  San  Rafael  Valley 
and  adjacent  portions  of  the  Huachuca 
and  Patagonia  mountains  in 
southeastern  Santa  Cruz  and 
southwestern  Cochise  coimties, 
Arizona. 

ADDRESSES:  Persons  wishing  to  obtain  a 
copy  of  the  Recovery  Plan  may  contact 
Jim  Rorabaugh,  Arizona  Ecological 
Services  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  2321  West  Royal  Palm 
Road,  Suite  103,  Phoenix,  Arizona, 
85021-4951  (602/640-2720  x238, 
Jim_Rorabaugh@fws.gov).  The  Plan  is 
also  available  at  http:// 
arizonaes.fws.gov.  The  complete 
administrative  record  supporting  the 
development  of  the  Recovery  Plan  is 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Rorabaugh  (see  ADDRESSES). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  species  to 
the  point  where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service 
prepares  recovery  plans  for  most  of  the 
listed  species  native  to  the  United 
States.  Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
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recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measvires  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  imless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
198B,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  On  June  16,  2000, 
the  Service  published  a  notice  of 
document  availability  in  the  Federal 
Register  annoimcing  the  availability  for 
public  review  of  the  draft  Recovery  Plan 
for  the  Sonora  tiger  salamander.  Public 
comments  were  accepted  through 
At^ust  15,  2000.  Three  letters  of 
comment  were  received  during  the 
comment  period.  The  draft  recovery 
plan  was  revised  and  finalized  based  on 
this  input. 

The  Sonora  tiger  salamander  Recovery 
Plan  describes  the  status,  current 
management,  recovery  objectives  and 
criteria,  and  specific  actions  needed  to 
reclassify  the  Sonora  tiger  salamander 
from  endangered  to  threatened,  and  to 
ultimately  delist  it.  The  Recovery  Plan 
was  developed  by  Dr.  James  P.  Collins 
and  Jonathan  Snyder,  Arizona  State 
University,  Tempe,  Arizona,  in 
coordination  with  the  Service  and  a 
team  of  stakeholders  (the  Participation 
Team),  which  included  ranchers,  land 
owners  and  managers,  agency  and 
organization  representatives,  and 
herpetologists.  The  salamander 
currently  only  breeds  in  livestock 
watering  tanks  in  the  San  Rafael  VaUey 
of  southeastern  Arizona.  Its  natural 
breeding  habitats  are  no  longer  present 
or  are  now  unsuitable.  The  salamander 
is  threatened  by  loss  of  natviral  habitats; 
predation  by  nonnative  fish,  bullfrogs, 
and  crayfish;  genetic  swamping  by 
normative  barred  tiger  salamanders; 
disease;  low  genetic  diversity;  and 
collection  for  bait  or  translocation  by  ■ 
anglers.  Actions  needed  to  recover  the 
salamander  include  maintenance  and 
enhancements  of  habitats,  control  of 
normative  organisms,  control  of 
collection  and  transport  of  tiger 
salamanders,  actions  to  reduce  spread  of 
disease,  monitoring,  research,  public 
education  and  information,  and 
adaptive  management.  The  Recovery 
Plan  includes  a  Participation  Plan, 
prepared  by  the  Participation  Team, 
which  details  how  the  plan  should  be 
implemented  to  minimize  social  and 
economic  impacts  while  still  providing 
for  the  prompt  recovery  of  the 
-    salamander.  The  Service  worked  with 


Dr.  Collins  and  the  Participation  Team 
to  address  comments  received  on  the 
draft  Plan  during  the  comment  period. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

Dated:  September  24,  2002. 
H.  Dale  Hall, 
Regional  Director. 
(FR  Doc.  03-45  Filed  1-2-03;  8:45  am] 

BILLING  CODE  4310-SS-I> 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of 
Application  for  Incidental  Take  by  the 
Leander  Rehabilitation  PUD 

SUMMARY:  Fleur  Land,  Ltd.,  c/o  Stone 
Haven  Partners  (Applicant)  has  applied 
to  the  U.S.  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
Applicant  has  been  assigned  permit 
number  TE-065323-0.  The  requested 
permit,  which  is  for  a  period  of  30  years, 
would  authorize  the  incidental  take  of 
the  endangered  golden-cheeked  warbler 
[Dendroica  chrysoparia).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  and  operation  of 
conunercial  and  multi-use  development 
on  209  acres  of  the  Leander 
Rehabilitation  PUD,  Cedar  Park, 
Williamson  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
60  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  within 
60  days  of  the  date  of  this  publication. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  PO  Box  1306, 
Room  4012,  Albuquerque,  New  Mexico 
87103.  Persons  wishing  to  review  the 
EA/HCP  may  obtain  a  copy  by  written 
or  telephone  request  to  Sybil  Vosler, 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services  Office,  10711  Burnet 
Road,  Suite  200,  Austin,  Texas  78758 


(512  490-0057).  Dociunents  will  be 
available  for  public  inspection  by 
written  request  or  by  appointment  only 
during  normal  business  hours  (8  a.m.  to 
4:30  p.m.)  at  the  U.S.  Fish  and  Wildlife 
Service  Office,  Austin,  Texas.  Data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  in 
writing  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service  Office, 
Austin,  Texas  at  the  above  address. 
Please  refer  to  permit  number  TE- 
065323-0  when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sybil  Vosler  at  the  above  U.S.  Fish  and 
Wildlife  Service  Office,  Austin,  Texas. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 
Applicant:  Fleur  Land  Ltd.,  c/o  Stone 
Haven  Partners,  plans  to  construct  and 
operate  commercial  and  multi-use 
development  on  209  acres  of  the 
Leander  Rehabilitation  PUD,  Cedar 
Park,  Williamson  County,  Texas.  This 
action  would  eliminate  approximately 
165.8  acres  of  habitat  resulting  in  take 
of  the  golden-cheeked  warbler.  The 
Applicant  proposes  to  compensate  for 
this  incidental  take  of  the  golden-    . 
cheeked  warbler  by  purchasing 
mitigation  credits  for  96.8  acres  in  a 
conservation  bank  which  will  be 
managed  in  perpetuity  for  the  benefit  of 
the  golden-cheeked  warbler. 

Susan  MacMuIlin, 

Acting  Regional  Director,  Region  2. 

Albuquerque,  New  Mexico. 

[FR  Doc.  03-24  Filed  1-2-03;  8:45  am) 

BILLING  CODE  4510-55-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

December  17,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  docimientation,  may  be 
obtained  by  calling  the  Department  of 
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Labor.  To  obtain  documentation,  contact 
Darrin  King  on  (202)  693-4129  or  E- 
mail:  King-Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regidatory  Affairs. 
Attn:  OMB  Desk  Officer  for  MSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Title:  Independent  Contractor 
Register. 

OMB  Number:  1219-0040. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping. 

Number  of  Respondents:  15,292. 

Number  of  Annual  Responses:  99,398. 

Average  Response  Time:  8  minutes. 

Total  Estimated  Burden  Hours: 
13,250. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $174,789. 

Description:  30  CFR  45.4(a)  requires 
that  each  independent  contractor 
provide  the  production-operator  in 
writing  the  trade  name,  business 
address,  and  telephone  number;  a 
description  and  location  at  the  mine 
where  the  work  is  to  be  performed; 
MSHA  identification  number,  if  any; 
and  the  contractor's  business  address  of 
record.  30  CFR  45.4(b)  requires  each 
production-operator  to  maintain  in 
writing  the  information  required  by 


paragraph  (a)  at  the  mine  and  to  make 
this  information  available  to  any 
authorized  representative  of  the 
Secretary  upon  request. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  'Training  Plans,  New  Miner 
Training,  Newly-Hired  Experienced 
Miner  Training. 

OMB  Number:  1219-0131. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion  and  annually. 

Type  of  Response:  Recordkeeping; 
reporting;  and  third  party  disclosure. 

Number  of  Respondents:  10,305. 

Number  of  Annual  Response:  167,340. 

Average  Response  Time:  Varies 
considerably  by  task  and  mine  size; 
however,  the  total  average  time  for  all 
mines  is  approximately  1.6  hovus  per 
response. 

Total  Estimated  Burden  Hours: 
263,274. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $520,683. 

Description:  Paragraph  9a)  of  §46.3 
requires  mine  operators  to  develop  and 
implement  a  written  training  plan 
approved  by  MSHA  that  contains 
effective  programs  for  training  new 
miners  and  experienced  miners,  training 
miners  for  new  tasks,  annual  refresher 
training,  and  hazard  training. 

Paragraph  (b)  requires  the  following 
information,  at  a  minimum,  to  be 
included  in  a  training  plan: 

(1)  The  company  name,  mine  name, 
and  MSHA  mine  identification  number; 

(2)  The  name  and  position  of  the 
person  designated  by  the  operator  who 
is  responsible  for  the  health  and  safety 
training  at  the  mine.  This  person  may  be 
the  operator; 

(3)  A  general  description  of  the 
teaching  methods  and  the  course 
materials  that  are  to  be  used  in 
providing  the  training,  including  the 
subject  areas  to  be  covered  and  the 
approximate  time  to  be  spent  on  each 
subject  area; 

(4)  A  list  of  the  persons  who  will 
provide  the  training,  and  the  subject 
areas  in  which  each  person  is  competent 
to  instruct;  and 

(5)  The  evaluation  procedures  used  to 
determine  the  effectiveness  of  training. 

Paragraph  (c)  requires  a  plan  that  does 
not  include  the  minimum  information 
specified  in  paragraph  (b)  to  be 
approved  by  MSHA.  For  each  size 
category,  the  Agency  estimates  that  20 
percent  of  mine  operators  will  choose  to 
write  a  plaii  and  send  it  to  MSHA  for 
approval. 

Paragraph  (d)  requires  mine  operators 
to  provide  miners'  representatives  with 


a  copy  of  the  training  plan.  At  mines 
where  no  miners'  representatives  has 
been  designated,  a  copy  of  the  plan 
must  be  posted  at  the  mine  or  a  copy 
must  be  provided  to  each  miner. 

Paragraph  (e)  provides  that  within  2 
weeks  following  receipt  or  posting  of 
the  training  plan,  miners  or  their 
representatives  may  submit  written 
comments  on  the  plan  to  mine 
operators,  or  to  the  Regional  Manager,  as 
appropriate.  The  burden  hours  and  costs 
of  this  provision  are  not  borne  by  mine 
operators,  but  my  miners  and  their 
representatives. 

Paragraph  (g)  requires  that  the  miners' 
representative  with  a  copy  of  the 
approved  plan  within  one  week  after 
approval.  At  mines  where  no  miners' 
representatives  has  been  designated,  a 
copy  of  the  plan  must  be  posted  at  the 
mine  or  a  copy  must  be  provided  to 
each  miner. 

Paragraph  (h)  allows  mine  operators, 
miners,  and  miners'  representatives  to 
appeal  a  decision  of  the  Regional 
Manager  in  writing  to  the  Director  for 
Education  Policy  and  Development.  The 
Director  would  issue  a  decision  on  the 
appeal  within  30  days  after  receipt  of 
the  appeal. 

Paragraph  (i)  requires  mine  operators 
to  make  available  at  the  mine  site  a  copy 
of  the  current  training  plan  for 
inspection  by  MSHA  and  for 
examination  of  miners  and  their 
representatives.  If  the  training  plan  is 
not  maintained  at  the  mine  site,  mine 
operators  must  have  the  capability  to 
provide  the  plan  upon  request  by 
MSHA,  miners,  or  their  representatives. 

Paragraph  (a)  of  §  46.5  requires  mine 
operators  to  provide  each  new  miner 
with  no  less  than  24  hours  of  training. 
Miners  who  have  not  received  the  full 
24  hoius  of  new  miner  training  must 
work  where  an  experienced  miner  can 
observe  that  the  new  miner  is  working 
in  a  safe  manner. 

Paragraph  (a)  of  §  46.6  requires  mine 
operators  to  provide  each  newly  hired 
experienced  miner  with  certain  training 
before  the  miner  begins  work. 

Paragraph  (a)  of  §  46.7  requires,  before 
a  miner  performs  a  task  for  which  he  or 
she  has  no  experience,  that  the  mine 
operator  training  the  miner  in  the  safety 
and  health  aspects  and  safe  work 
procedures  specific  to  that  task.  If 
changes  have  occurred  in  a  miner's 
regularly  assigned  task,  the  mine 
operator  must  provide  that  miner  with 
training  that  addresses  the  changes. 

Paragraph  (a)  of  §  46.8  requires,  at 
least  every  12  months,  that  the  miner 
operator  provide  each  miner  with  no 
less  than  8  hours  of  refresher  training. 

Paragraph  (a)  of  §  46.9  requires  the 
mine  operators  upon  completion  of  each 
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training  program,  to  record  and  certify 
on  MSHA  Form  5000-23  (OMB  Control 
No.  1219-0070/Expiration  Date:  11/30/ 
2004),  or  on  a  form  that  contains  the 
required  information,  that  the  miner  has 
completed  the  training. 

Paragraph  (a)  of  §  46.11  requires  the 
mine  operator  to  provide  site-specific 
hazard  training  to  non-miners, 
including  the  following  persons: 
scientific  workers;  delivery  workers  and 
customers;  occasional,  short-term 
maintenance  or  service  workers,  or 
manufactxu'ers'  representatives;  and 
outside  vendors,  visitors,  office  or  staff 
personnel  who  do  not  work  at  the  mine 
site  on  a  continuing  basis. 


Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-10  Filed  1-2-03;  8:45  am] 

BIUJNG  CODE  4510-43-M 

DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  ft-om  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amiended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 


to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  emd  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
ciurent  construction  industry  wage 
determinations  frequently  and  in  large 
volxmie  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  requfred  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  hinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organizatioUi  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I 

Connecticut 

CToa'oOOl  (Mar.  1,  26o2) 
CT020003  (Mar.  1.  2002) 
CT020004  (Mar.  1.2002) 

Massachusetts 

MA020001  (Mar.  1,  2002) 
MA020002  (Mar.  1.  2002) 
MA020003  (Mar.  1,  2002) 
MA020005  (Mar.  1.-2002) 
MA020006  (Mar.  1.  2002) 
MA020007  (Mar.  1,  2002) 
MA020008  (Mar.  1,  2002) 
MA020009  (Mar.  1,  2002) 
MA020010  (Mar.  1,  2002) 
MA02OO13  (Mar.  1,  2002) 
MA020015  (Mar.  1,  2002) 
MA020017  (Mar.  1,  2002) 
MA020018  (Mar.  1,  2002) 
MA020019  (Mar.  1,  2002) 
MA020020  (Mar.  1.  2002) 
MA020021  (Mar.  1,2002) 

New  Hampshire 

NH020002  (Mar.  1,  2002) 
NH020004  (Mar.  1,  2002) 

New  Jersey 

NJ020002  (Mar.  1,  2002) 
NJ020003  (Mar.  1,  2002) 

New  York 


NY020002 
NY020003 
NY02O004 
NY020005 
NY020007 
NY020008 
NY020010 
NY020011 
NY020012 
NY020013 
NY020014 
NY020015 
NY020,016 
NY020018 
NY02O020 
NY020021 
NY020022 
NY020026 
NY020031 
NY020032 
NY020033 
NY020037 
NY020039 
NY020040 
NY020041 
NY020042 
NY020044 
NY020045 
NY020048 
NY020049 
NY020051 
NY020060 
NY020066 
NY020072 
NY020075 
NY02OO77 


Mar.  1 , 
Mar.  1. 
Mar.  1 . 
Mar.  1. 
Mar.  1, 
Mar.  1, 
Mar.  1, 


2002 

2002) 

2002) 

2002) 

2002) 

2002) 

2002) 


Mar.  1 .  2002) 
Mar.  1 ,  2002) 
Mar.  1.2002) 
Mar.  1.2002) 
Mar.  1.  2002) 
Mar.  1,  2002) 
Mar.  1.  2002) 
Mar.  1.  2002) 
Mar.  1,2002) 
Mar.  1.2002) 
Mar.  1,2002) 


Mar. 
Mar. 
Mar. 


2002) 
2002) 
2002) 


Mar.  1.2002) 
Mar.  1,2002) 


Mar.  1 
Mar.  1 
Mar.  1 


2002) 
2002) 
2002) 


Mar.  1.2002) 
Mar.  1.2002) 
Mar.  1,2002) 
Mar.  1.2002) 
Mar.  1.2002) 
Mar.  1.2002) 
Mar.  1.2002) 
Mar.  1.2002) 
Mar.  1 
Mar.  1 


2002) 
2002) 


Volume  II: 

Pennsylvania 

PA020002  (Mar.  1.  2002) 
PA020004  (Mar.  1.  2002) 
PA020005  (Mar.  1.2002) 
PA020006  (Mar.  1,  2002) 
PA020007  (Mar.  1.  2002) 
PA020008  (Mar.  1,2002) 
PA020009  (Mar.  1,2002) 
PA020010  (Mar.  1.  2002) 
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PA020012 
PA020014 
PA020015 
PA020019 
PA020021 
PA02OO23 
PA020024 
PA02OO25 
PA020026 
PA020028 
PA020031 
PA02OO35 
PA020040 
PA020042 
PA020054 
PA020059 
PA020060 
PA020061 
Virginia 
VA0200O5 
VA020014 
VA020015 
VA020018 
VA020022 
VA020023 
VA020O33 
VA020034 
VA020039 
VA020046 
VA020051 
VA020064 
VA020076 
VAO20O85 
VA020087 
VA020088 


(Mar.  1, 
(Mar.  1, 
(Mar.  1 , 
(Mar.  1, 
(Mar.  1. 
(Mar.  1, 
(Mar.  1 , 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1. 
(Mar.  1, 
(Mar.  1, 
(Mar.  1. 
(Mar.  1, 


(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1 
(Mar.  1, 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 

2002) 

2002) 

2002) 

2002) 

2002) 

2002) 

2002] 

2002) 

2002] 

2002) 

2002) 

,  2002) 

,  2002) 

,  2002) 

,  2002) 

,2002) 


Volume  III: 

Alabama 
AL020004  (Mar.  1.  2002) 
AL020006  (Mar.  1 ,  2002) 
ALO20008  (Mar.  1,  2002) 
AL020017  (Mar.  1.  2002) 
AL020018  (Mar.  1,  2002) 
AL020033  (Mar.  1,  2002) 

North  Carolina 

NC020055  (Mar.  1,  2002) 


Volume  rV: 

Illinois 
IL020001 
IL020002 
IL020003 
IL020004 
IL020005 
IL020006 
IL020007 
IL020008 
IL020011 
IL020015 
1L020016 
IL020017 
IL020023 
IL020039 
IL020042 
IL020047 
IL020049 
IL020056 
IL020057 
1L020059 

Volume  V: 
None 


(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1. 
(Mar.  1, 
(Mar.  1. 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
20021 
2002) 
2002) 
2002) 
2002) 


AK020003  (Mar.  1,  2002) 
AK020005  (Mar.  1,  2002) 
AK020006  (Mar.  1,2002) 

Idaho 

ID020001  (Mar.  1,  2002) 
ID020003  (Mar.  1,  2002) 
ID020014  (Mar.  1,2002) 

North  Dakota 

ND020001  (Mar.  1,  2002) 
ND020004  (Mar.  1,  2002) 
ND020008  (Mar.  1,  2002) 
ND020010  (Mar.  1,  2002) 
ND020011  (Mar.  1,  2002) 
ND020015  (Mar.  1,  2002) 
ND020016  (Mar.  1,  2002) 
ND020018  (Mar.  1.  2002) 
ND020019  (Mar.  1,  2002) 

Oregon 

OR020001  (Mar.  1,  2002) 
OR020007  (Mar.  1,  2002) 
OR020017  (Mar.  1,  2002) 

Utah 

UT020O25  (Mar.  1,  2002) 

Washington 

WA020001  (Mar.  1,  2002) 
WA020002  (Mar.  1,  2002) 
WA0200O3  (Mar.  1,  2002) 
WA020005  (Mar.  1,  2002) 
WA020006  (Mar.  1,  2002) 
WA020007  (Mar.  1,  2002) 
WA020008  (Mar.  1,  2002) 
WA020010  (Mar.  1.2002) 
WA020011  (Mar.  1,  2002) 
WA020013  (Mar.  1,  2002) 
WA020025  (Mar.  1,  2002) 
WA020026  (Mar.  1,  2002) 
WA020027  (Mar.  1,  2002) 

Volume  VII: 

California 

CA020001  (Mar.  1,  2002) 
CA020002  (Mar.  1,  2002) 
CA020004  (Mar.  1,  2002) 
CA020009  (Mar.  1,  2002) 
CA020013  (Mar.  1,  2002) 
CA020019  (Mar.  1,  2002) 
CA020023  (Mar.  1,  2002) 
CAO20025  (Mar.  1,  2002) 
CA020028  (Mar.  1,  2002) 
CA020029  (Mar.  1,  2002) 
CA020030  (Mar.  1,  2002) 
CA020031  (Mar.  1,  2002) 
CA020032  (Mar.  1,  2002) 
CA020033  (Mar.  1,  2002) 
CA020035  (Mar.  1,  2002) 
CA020036  (Mar.  1,  2002) 
CA020037  (Mar.  1,  2002) 

Hawaii 

HI020001  (Mar.  1,  2002) 

Nevada 

NV020005  (Mar.  1,  2002) 


Volume  VI: 

Alaska 

AK020001  (Mar.  1,  2002) 
AK020002  (Mar.  1,  2002) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 


Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon .  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davishacon  .fedworld.govjof  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068.  This  subscription  offers 
value-added  features  such  as  electronic 
delivery  of  modified  wage  decisions 
directly  to  the  user's  desktop,  the  ability 
to  access  prior  wage  decisions  issued 
during  the  year,  extensive  Help  desk 
Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  24th  day  of 
December  2002. 
Terry  Sullivan, 

Acting  Chief.  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  03-2  Filed  1-2-03;  8:45  am] 
BILUNG  CODE  4510-27-M 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

agency:  Medicare  Payment  Advisory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Commission  will  hold  its 
next  public  meeting  on  Wednesday, 
January  15,  2003,  and  Thursday,  January 
16,  2003,  at  the  Ronald  Reagan  Building, 
International  Trade  Center,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  meeting  is 
tentatively  scheduled  to  begin  at  9:30 
a.m.  on  January  15,  and  at  9  a.m.  on 
January  16. 

Topics  for  discussion  include: 
Payment  adequacy  and  updating 
Medicare  payments;  paying  for  new 
technologies;  PPS  for  inpatient 


psychiatric  facilities;  expanded  transfer 
policy  for  hospital  inpatient  services; 
indirect  medical  education  payments 
above  the  costs  of  teaching;  MedPAC's 
previous  recommendations  on  payments 
to  rural  hospitals;  alternatives  to 
administered  pricing;  methods  used  by 
private  payers  to  pay  for  physician- 
administered  drugs,  and  developing 
incentives  to  improve  quality  of  care  in 
Medicare. 

Agendas  will  be  e-mailed  on  January 
7,  2003.  The  final  agenda  will  be 
available  on  the  Commission's  Web  site 
(MTvTv.MedPAC.gov). 
ADDRESSES:  MedPAC's  address  is:  601 
New  Jersey  Avenue,  NW.,  Suite  9000, 
Washington,  DC  20001.  The  telephone 
nu&bet  is  (202)  220-3700. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Ellison,  Office  Manager,  (202) 
220-3700. 

Mark  E.  Nfiller. 

Executive  Director. 

(FR  Doc.  03-33  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  6820-BW-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-26-ISFSi,  ASLBP  No.  02- 
801-01-ISFSI] 

Atomic  Safety  and  Licensing  Board; 
Pacific  Gas  and  Electric  Co.  (Dial)k> 
Canyon  Power  Plant  independent^..^^ 
Spent  Fuel  Storage  Installation);  Notice 
of  Hearing  (Application  To  Construct 
and  Operate  an  Independent  Spent 
Fuel  Storage  Installation) 

December  27,  2002. 

Before  Administrative  Judges:  G.  Paul 

BoUwerk,  III,  Chairman,  Dr.  Jeny  R. 

Kline  and  Dr.  Peter  S.  Lam. 

This  proceeding  concerns  the 
December  21,  2001  application  of 
Pacific  Gas  and  Electric  Company 
(PG&E)  under  10  CFR  part  72  for 
permission  to  construct  and  operate  an 
independent  spent  fuel  storage 
installation  (ISFSI)  at  its  Diablo  Canyon 
Power  Plant  (DCPP)  site  near  San  Luis 
Obispo,  California.  On  April  12,  2002, 
the  NRC  staff  issued  a  notice  that  the 
agency  is  (1)  considering  this  license 
amendment  application;  and  (2) 
affording  the  opportunity  for  an 
adjudicatory  hearing  on  the  PG&E 
application.  That  notice  was  published 
in  the  Federal  Register  on  April  22, 
2002.  (67  FR  19600  (Apr.  22,  2002).) 
Responding  to  the  April  2002  notice  of 
opportimity  for  a  hearing,  various 
petitioners,  including  the  San  Luis 
Obispo  Mothers  for  Peace  (SLOMFP), 
which  by  consent  is  acting  as  a  lead 


petitioner.  Peg  Pinard,  the  Avila  Valley 
Advisory  Council,  and  nine  other 
organizations,  including  the  Santa  Lucia 
Chapter  of  the  Sierra  Club,  San  Luis 
Obispo  Cancer  Action  Now,  the  Cambria 
Legal  Defense  Fund,  the  Central  Coast 
Peace  and  Enviroiunental  Council,  the 
Environmental  Center  of  San  Luis 
Obispo,  Nuclear  Age  Peace  Foundation, 
the  San  Luis  Obispo  Chapter  of 
Grandmothers  for  Peace  International, 
Santa  Margarita  Area  Residents 
Together,  and  the  Ventura  County 
Chapter  of  the  Surfrider  Foundation 
filed  timely  requests  for  hearing  and 
petitions  to  intervene  in  accordance 
with  10  CFR  2.714  that,  as 
supplemented,  seek  to  interpose  various 
joint  contentions  challenging  the 
application.  In  response  to  those  hearing 
requests,  on  May  29,  2002,  the  Secretary 
of  the  Commission  referred  the  petitions 
to  the  Atomic  Safety  and  Licensing 
Board  Panel  to  conduct  any  subsequent 
adjudication.  On  May  31,  2002,  this 
Licensing  Board  was  appointed  to 
preside  over  this  proceeding.  (67  FR 
39073  (June  6,  2002).)  The  Board 
consists  of  Dr.  Jerry  R.  Kline,  Dr.  Peter 
S.  Lam,  and  G.  Paul  Bollwerk,  III,  who 
serves  as  Chairman  of  the  Board.  In 
addition,  San  Luis  Obispo  County, 
California  (SLOG),  the  Port  San  Luis 
Harbor  District  (PSLHD),  the  California 
Energy  Commission,  the  Diablo  Canyon 
Independent  Safety  Committee  (DCISC), 
and  the  Avila  Bmch  Commimity 

:ices  Distri«it  (ABCSD)  filed  requests 
to  partiCipat^^any  hearing  as 
in^rested  golvemmental  entities  in 
accordance  v^Uh  10  CFR  2.715(c)  and,  in 
the  case  of  SLO^and  PSLHD.  proffered 
particular  issues  they  wished  to  have 
litigated  in  the  proceeding. 

Beginning  on  September  10,  2002,  the 
Board  conducted  a  two-day  initial 
prehearing  conference,  during  which  it 
heard  oral  presentations  regarding  the 
standing  of  each  of  the  petitioners,  the 
participation  of  DCISC  as  an  interested 
governmental  entity,  and  the 
admissibility  of  the  eight  contentions 
and  four  issues  raised  by  the  section 
2.714  intervenors  and  section  2.715(c) 
interested  governmental  entities  SLOG 
and  PSLHD.  Additionally,  in  response 
to  an  appearance  at  the  initial 
prehearing  conference  by  an  ABCSD 
representative  regarding  the  status  of  a 
request  for  admission  as  a  section 
2.715(c)  participant  that  it  previously 
had  submitted  to  the  agency,  the  Board 
requested  that  ABCSD  resubmit  such  a 
request  directly  to  the  Board,  which  it 
subsequently  did,  stating  that  it  did  not 
have  any  new  issues  it  wished  to  raise 
on  its  own.  Thereafter,  in  a  December  2, 
2002  issuance  the  Board  ruled  on  the 


various  outstanding  matters,  concluding 
that  (1)  although  some  of  the  section 
2.714  petitioners  lacked  standing,  the 
remainder  not  only  fulfilled  that 
jurisprudential  requirement,  but  also  set 
forth  one  admissible  contention  so  as  to 
warrant  admission  as  parties,  with 
SLOMFP  as  the  lead  intervener;  and  (2) 
with  the  exception  of  DCISC,  section 
2.715(c)  interested  govemmeht  entity 
status  should  be  afforded  to  those 
requesting  that  designation,  but  that  the 
SLOG  and  PSLHD-proffered  issues  did 
not  meet  the  section  2.714  standards 
governing  contention  admissibility. 
(Pacific  Gas  and  Electric  Co.  (Diablo 
Canyon  Power  Plant  Independent  Spent 
Fuel  Storage  Installation),  LBP-02-23, 
56  NRC_(Dec.  2,  2002),  requests  for 
partial  referral  and  reconsideration 
denied.  LBP-02-25,  56  NRC_(Dec.  26. 
2002).) 

In  light  of  the  foregoing,  please  take 
notice  that  a  hearing  will  be  conducted 
in  this  proceeding.  This  hearing  will  be 
governed  by  the  formal  hearing 
procedures  set  forth  in  10  CFR  part  2, 
subpart  G  (10  CFR  2.700  through  2.790), 
subject  to  the  election  that  has  been 
made  by  applicant  Pacific  Gas  &  Electric 
Company  and  the  NRG  staff  to  utilize 
the  hybrid  hearing  procedures  in  10 
CFR  part  2,  subpart  K  (10  CFR  2.1101 
through  2.1117). 

During  the  course  of  the  proceeding, 
the  Board  may  conduct  an  oral 
argim[ient,  as  provided  in  10  CFR.  2.755 
and  2.1113,  may  hold  additional 
prehearing  conferences  pursuant  to  10 
CFR  2. 752,^ and  may  conduct 
evidentiary  hearings  in  accordance  with 
10  CFR  2.750,  2.751,  and  2.1115.  The 
public  is  invited  to  attend  any  oral 
argument,  prehearing  conference,  or 
evidentiary  hearing.  Notices  of  those 
sessions  will  be  published  in  the 
Federal  Register  and/or  made  available 
to  the  public  at  the  NRC  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and 
through  the  NRC  Web  site,  http:// 
www.nrc.gov. 

Additionally,  as  provided  in  10  CFR 
2.715(a),  any  person  not  a  party  to  the 
proceeding  may  submit  a  written 
limited  appearance  statement  setting 
forth  his  or  her  position  on  the  issues  in 
this  proceeding.  These  statements  do 
not  constitute  evidence,  but  may  assist 
the  Board  and/or  parties  in  defining  the 
issues  being  considered.  Persons 
wishing  to  submit  a  written  limited 
appearance  statement  should  send  by 
mail  to  the  Office  of  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff  or 
by  e-mail  to  hearingdocket@nrc.gov.  A 
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copy  of  the  statement  also  should  be 
served  on  the  Chairman  of  this  Atomic 
Safety  and  Licensing  Board  by  mail  to 
the  Atomic  Safety  and  Licensing  Bocud 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001  or  by  e-mail  to  gpb@nrc.gov.  At  a 
later  date,  the  Board  may  entertain  oral 
limited  appearance  statements  at  a 
location  or  locations  in  the  vicinity  of 
the  Diablo  Canyon  facility.  Notice  of  any 
oral  limited  appearance  sessions  will  be 
published  in  the  Federal  Register  and/ 
or  made  available  to  the  public  at  the 
NRC  PDR  and  on  the  NRC  Web  site, 
http://www.nrc.eov. 

Documents  relating  to  this  proceeding 
are  available  for  public  inspection  at  the 
Commission's  PDR  or  electronically 
from  the  publicly  available  records 
component  of  NRC's  document  system 
(ADAMS).  ADAMS  is  accessible  from 
the  NRC  Web  site  at  http://www.nrc.gov/ 
reading-rm/adams.html  (the  Public 
Electronic  Reading  Room).  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS  shoidd 
contact  the  NRC  PDR  reference  staff  by 
telephone  at  1-800-397-4209  or  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 

It  is  so  ordered. 

Dated  in  Rockville,  Maryland,  on 
December  27,  2002. 

For  the  Atomic  Safety  and  Licensing 
Board" 

G.  Paul  Bollwerk,  DI, 
Administrative  Judge. 
(FR  Doc.  03-79  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-2259] 

Notice  of  Request  to  Terminate  Source 
Material,  License  SUA-1524,  for  the 
Green  Mountain  Ion-Exchange  Site  in 
Fremont  County,  WY  and  Opportunity 
to  Provide  Comments  and  to  Request 
a  Hearing 

L  Introduction 

The  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  October  24,  2002,  a  final 
status  siuT^ey  (completion)  report  for  the 
decommissioned  Green  Moimtain  Ion- 
Exchange  (GMIX)  site  near  Jeffrey  City, 
Wyoming,  and  a  request  to  terminate  the 
U.S.  Energy  Corporation  (USEC)  license 
SUA-1524  for  the  site. 


■  Copies  of  this  notice  of  hearing  were  sent  this 
date  by  Internet  e-mail  transmission  to  counsel  for 
(1)  applicant  PG&E;  (2)  petiUoners  SLOMFP,  et  al.; 
(3)  SLOG.  PSLHD.  CEC,  ABCSD,  and  DCISC;  and  (4) 
the  staff. 


The  GMIX  site  is  located  in  the 
Crooks  Gap  Mining  District  in  Fremont 
Coimty.  The  facility  consisted  of  two 
buildings  and  two  settling  ponds  and 
separated  uranium  from  mine  water  by 
the  ion-exchange  process.  The  facility 
ceased  operation  in  1987.  When  USEC 
bought  the  property  in  1988,  the  NRC 
granted  a  "possession  only"  source 
material  license.  The  facility  remained 
in  stand-by  status  and  USEC  subipitted 
a  decommissioning  plan  in  1993  that 
was  approved,  after  modifications,  in 
1996.  USEC  requested  a  delay  in 
initiation  of  decommissioning  that  was 
granted  September  20,  1999.  Building 
demolition  and  soil  removal  was 
accomplished  in  2001. 

The  NRC  staff  has  initiated  review  of 
the  completion  report  and  indicated,  by 
electronic  mail  on  November  25,  2002, 
that  the  submittal  was  incomplete.  The 
licensee  provided  additional  data  by 
letter  dated  November  26,  2002,  that 
completes  the  report.  The  NRC  staff  is 
now  preparing  a  technical  evaluation 
report  for  the  decommissioning 
activities  and  will  determine  if  cdl  the 
applicable  regulations  have  been  met  for 
license  termination.  Letters  have  been 
received  from  the  site  land  managers, 
Biueau  of  Land  Management  (November 
27,  2002)  apd  the  Wyoming  Department 
of  Environmental  Quality,  Land  Quality 
Division  (December  4,  2002)  that 
indicate  no  objection  to  termination  of 
the  USEC  license. 

n.  Opportunity  To  Provide  Comments 

The  NRC  is  providing  notice  to 
individuals  in  the  vicinity  of  the  facility 
that  the  NRC  is  in  receipt  of  this  request, 
and  will  accept  comments  concerning 
this  action  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  comments  may  be 
provided  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555— 
0001 ,  and  should  cite  the  publication 
date  and  page  niunber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  T-6  D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  MD  20852,  from  7:30 
a.m.  until  4:15  p.m.  on  Federal 
workdays. 

in.  Opportunity  To  Request  a  Hearing 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  termination  of  a  license  falling 
within  the  scope  of  subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings'  of  NRC's  ndes  and  practice 
for  domestic  licensing  proceedings  in  10 


CFR  part  2.  Pvusuant  to  §  2.1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing  in  accordance  with 
§  2.1205(d).  A  request  for  a  hearing  must 
be  filed  within  30  days  of  the 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Rulemaking  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary  of  the  Commission  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Rulemaking  and 
Adjudications  Staff.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  requests  for 
hearing  also  be  transmitted  to  the 
Secretary  of  the  Commission  either  by 
means  of  facsimile  transmission  to  301- 
415-1101,  or  by  e-mail  to 
hearingdocket@nrc.gov. 

In  accordance  with  10  CFR  2.1205(f). 
each  request  for  a  hearing  must  cdso  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant,  U.S.  Energy 
Corporation,  877  North  8th  Street, 
Riverton,  WY  82501,  Attention:  Fred 
Craft;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
General  Counsel,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
MD  20852,  or  by  mail  addressed  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  requests  for 
hearing  be  also  transmitted  to  the  Office 
of  the  General  Counsel,  either  by  means 
of  facsimile  transmission  to  301-415- 
3725,  or  by  e-mail  to 
OGCMaiICenter@nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 
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(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(d). 

IV.  Other  Information 

The  application  for  license 
termination  is  available  for  inspection  at 
NRC's  Public  Electronic  Reading  Room 
at  http://www.nrc.gov/reading-rra/ 
adams.html  (ADAMS  Accession 
Numbers:  ML023180642  and 
ML023440223).  Documents  may  also  be 
examined  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  MD  20852. 
Any  questions  with  respect  to  this 
action  should  be  referred  to  Elaine 
Brummett,  Fuel  Cycle  Facilities  Branch, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Mail  Stop  T8- 
A33,  Washington,  DC  20555-0001. 
Telephone:  (301)  415-6606;  Fax:  (301) 
415-5390. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  December,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Gillen, 

Chief,  Fuel  Cycle  Facilities  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 

[FR  Doc.  03-83  Filed  1-2-03;  8:45  am) 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-369  and  50-370] 

Duke  Energy  Corporation,  McGuire 
Nuclear  Station,  Units  1  and  2;  Notice 
of  Availability  of  the  Final  Supplement 
8  to  the  Generic  Environmental  Impact 
Statement  Regarding  License  Renewal 
for  the  McGuire  Nuclear  Station,  Units 
land  2 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  published  a  final 
plant-specific  supplement  to  the 
Generic  Environmental  Impact 
Statement  (GEIS),  NUREG-1437, 
regarding  the  renewal  of  operating 
licenses  NPF-9  and  NPF-17  for  the 
McGuire  Nuclear  Station,  Units  1  and  2, 
for  an  additional  20  years  of  operation. 
The  McGuire  Nuclear  Station  units  are 
located  in  Mecldenburg  County,  North 
Carolina.  Possible  alternatives  to  the 
proposed  action  (license  renewal) 
include  no  action  and  reasonable 
alternative  methods  of  power 
generation. 

As  disoussed  in  Section  9.3  of  this 
final  Supplement  8  to  the  GEIS,  the  staff 


recommends  that  the  Commission 
determine  that  the  adverse 
environmental  impacts  of  license 
renewal  for  McGuire  Nuclear  Station, 
Units  1  and  2,  are  not  so  great  that 
preserving  the  option  of  license  renewal' 
for  energy  planning  decision  makers 
would  be  unreasonable.  This 
recommendation  is  based  on  (1)  The 
analysis  and  findings  in  the  GEIS;  (2) 
the  Environmental  Report  submitted  by 
Duke;  (3)  consultation  with  Federal, 
State,  and  local  agencies;  (4)  the  staff's 
own  independent  review;  and  (5)  the 
staffs  consideration  of  public 
comments. 

The  final  Supplement  8  to  the  GEIS  is 
available  electronically  for  public 
inspection  in  the  NRC  Public  Document 
Room  (PDR)  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  or  fi-om  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  Agencywide 
Docimients  Access  and  Management 
System  (ADAMS).  ADAMS  is  accessible 
from  the  NRC  Web  site  at  http:// 
www.flrc.gov  (the  Public  Electronic 
Reading  Room).  Persons  who  do  not 
have  access  to  ADAMS,  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  PDR  reference  staff  at  1- 
800-397-4209,  301-415-47-37,  or  by  e- 
mail  to  pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  H.  Wilson,  License  Renewal  and 
Environmental  Impacts  Program, 
Division  of  Regulatory  Improvemerit 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Mr.  Wilson  may  be  contacted  at  301- 
415-1108  or  by  writing  to  James  H. 
Wilson,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  O  12-D-l. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  December,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director,  License  Renewal  and 
Environmental  Impacts  Program,  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  03-80  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-413  and  50-^414] 

Duke  Energy  Corporation,  Catawba 
Nuclear  Station,  Units  1  and  2;  Notice 
of  Availability  of  the  Final  Supplement 
9  to  the  Generic  Environmental  Impact 
Statement  Regarding  License  Renewal 
for  the  CatawtM  Nuclear  Station,  Units 
land 2  ■ 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the  ' 
Commission)  has  published  a  final 
plant-specific  supplement  to  the 
Generic  Environmental  Impact 
Statement  (GEIS),  NUREG-1437, 
regarding  the  renewal  of  operating 
licenses  NPF-35  and  NPF-52  for  the 
Catawba  Nuclear  Station,  Units  1  and  2, 
for  an  additional  20  years  of  operation. 
The  Catawba  Nuclear  Station  units  are 
located  in  York  County,  South  Carolina. 
Possible  alternatives  to  the  proposed 
action  (license  renewal)  include  no 
action  and  reasonable  alternative 
methods  of  power  generation. 

As  discussed  in  Section  9.3  of  this 
final  Supplement  9  to  the  GEIS,  the  staff 
recommends  that  the  Commission 
determine  that  the  adverse 
environmental  impacts  of  license 
renewal  for  Catawba  Nuclear  Station, 
Units  1  and  2,  are  not  so  great  that 
preserving  the  option  of  license  renewal 
for  energy  planning  decision  makers 
would  be  urueasonable.  This 
recommendation  is  based  on  (1)  the 
analysis  and  findings  in  the  GEIS;  (2) 
the  Environmental  Report  submitted  by 
Duke;  (3)  consultation  with  Federal, 
State,  and  local  agencies;  (4)  the  staff's 
own  independent  review;  and  (5)  the 
staffs  consideration  of  public 
comments. 

The  final  Supplement  9  to  the  GEIS  is 
available  electronically  for  public 
inspection  in  the  NRC  Public  Document 
Room  (PDR)  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  or  from  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  Agencywide 
Documents  Access  and  Management 
System  (ADAMS).  ADAMS  is  accessible 
from  the  NRC  Web  site  at  http://      ^^^^ 
www.nrc.gov  (the  Public  Electronic 
Reading  Room).  Persons  who  do  not 
have  access  to  ADAMS,  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  PDR  reference  staff  at  1- 
800-397-4209,  301-415-4737,  or  by  e- 
mail  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  H.  Wilson,  License  Renewal  and 
Environmental  Impacts  Program, 
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Division  of  Regulatory  Improvement 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Mr.  Wilson  may  be  contacted  at  301- 
415-1108  or  by  writing  to  James  H. 
Wilson,  U.S.  Nuclecir  Regulatory 
Commission,  Mail  Stop  O  12-D-l. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  December.  2002. 
For  the  Nuclear  Regulatory  Commission. 

Pao-Tsin  Kuo, 

Program  Director.  License  Renewal  and 
Environmental  Impacts,  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  03-81  Filed  1-2-03;  8:45  am]      » 

BILUNG  CODE  7S90-01-I> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8989] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for 
Envirocare  of  Utah,  Inc.'s  Request  to 
Amend  NRC  Source  Material  License 
SMC-1559 

L  Introduction 

The  NRC  js  considering  an 
amendment  to  Envirogare  of  Utah's 
(Envirocare)  NRC  Source  Material 
License  SMC-1559.  The  proposed 
amendment  will  revise  the  methods 
used  to  suppress  dust  on  haul  roads  in 
Envirocare's  Clive,  Utah  facility  for  the 
disposal  of  byproduct  material  as 
defined  in  section  lie. (2)  of  the  Atomic 
Energy  Act.  An  Environmental 
Assessment  (EA)  was  performed  by  the 
NRC  staff  in  support  of  its  review  of 
Envirocare's  license  amendment 
request,  in  accordance  with  the 
requirements  of  10  CFR  Part  51.  The 
conclusion  of  the  EA  is  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
proposed  licensing  action. 

n.  Supplementary  Information 

Background 

Envirocare  requested  NRC  approval  to 
revise  the  methods  used  to  suppress 
dust  on  facility  haul  roads,  by  replacing 
the  requirement  to  apply  magnesium 
chloride  twice  a  year  with  a  requirement 
to  scrape  the  roads  quarterly.  The  NRC 
staff  reviewed  the  proposed  revision 
and  concludes  that  it  will  be  effective  in 
controlling  dust  from  the  haul  roads. 

By  letters  dated  July  12,  2002 
(Envirocare,  2002a)  and  September  4, 
2002  (Envirocare,  2002b),  the  licensee 
requested  NRC  approval  to  revise  its 
license  application.  The  requested 
change  would  remove  the  requirement, 
in  Section  1 7  and  Appendix  Z,  for  semi- 
annual application  of  magnesium 


chloride  to  facility  haul  roads  and 
replace  it  with  a  requirement  to  scrape 
the  roads  at  least  quarterly. 

Currently,  the  licensee  is  required  to 
have  a  water  truck  on  site  on  days  when 
the  facility  is  operating,  to  apply  water 
to  the  haul  roads,  and  to  keep  a  record 
of  water  applications.  Additionally,  the 
licensee  is  required  to  apply  magnesium 
chloride  solution,  which  is  a  surfactant, 
to  the  haul  roads  twice  a  year. 

The  requested  revision  will  not 
change  the  requirement  to  apply  water 
to  the  roads.  It  would  replace  the 
requirement  to  semi-annually  apply 
magnesium  chloride  to  the  haul  roads 
with  a  requirement  to  scrape  the  roads 
quarterly.  The  licensee  states  that 
scraping  the  roads  is  superior  to 
application  of  magnesium  chloride 
because  the  radiological  contaminants 
from  the  road  surfaces  will  be  disposed 
of  in  a  timely  manner  rather  than  being 
trapped  on  the  road  surface  with  a 
potential  for  gradual  buildup.  The 
licensee  also  states  that  scraping  the 
roads  will  preserve  its  condition, 
reducing  the  potential  for  spillage  of 
contaminated  material  from  equipment 
due  to  uneven  road  surfaces. 

The  proposed  licensing  action  meets 
the  conditions  for  a  categorical 
exclusion  under  10  CFR  51.22(c)(ll) 
because  the  staff  has  determined  that 
the  following  conditions  have  been  met: 

1.  There  is  no  significant  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  offsite, 

2.  There  is  no  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure, 

3.  There  is  no  significant  construction 
impact,  and 

4.  There  is  no  significant  increase  in 
the  potential  for  or  occurrences  from 
radiological  accidents. 

However,  because  the  proposed 
revision  to  the  licensee's  dust 
suppression  program  does  not  comply 
with  the  statement  in  Section  5.5,    , 
"Mitigative  Measures"  of  the  licensee's 
Final  Environmental  Statement 
(NUREG-1476-August  1993)  issued  in 
support  of  the  original  license  for  the 
facility,  the  staff  determined  that  an 
environmental  assessment  was 
necessary.  That  section  requires 
Envirocare  to  achieve  a  high  level  of 
dust  suppression  through  watering  of 
the  roads  and  application  of  chemical 
dust  suppressants  [emphasis  added). 

Identification  of  the  Proposed  Action 

The  proposed  action  would  replace 
the  requirement  for  the  licensee  to  semi- 
annually apply  magnesium  chloride  to 
the  facility  haul  roads  with  a 
requirement  to  scrape  the  roads 


quarterly.  The  material  scraped  off  the 
roads,  including  the  contamination 
contained  in  the  material,  would  be  put 
into  one  of  the  facility's  disposal  cells. 

Purpose  and  Need  for  the  Proposed 
Action 

The  proposed  action  would  remove 
contaminated  material  from  the  surface 
of  facility  haul  roads  and  put  it  into 
disposal  cells.  It  would  also  improve  the 
siu^ace  of  the  haul  roads,  thus  reducing 
the  potential  of  spillage  of  contaminated 
material  from  equipment  using  the 
roads. 

Cumulative  Impacts 

NRC  has  found  no  other  current  or 
planned  activities  in  the  area  that  could 
result  in  cumulative  impacts. 

Alternatives  to  the  Proposed  Action 

An  alternative  to  the  proposed  action 
would  be  for  the  staff  to  deny  the 
licensee's  request.  The  licensee  would   . 
then  continue  to  apply  magnesium 
chloride  to  road  surfaces  semi-armually 
and  not  remove  soil  from  the  road. 

Affected  Environment 

NUREG-1476  provides  detailed 
descriptions  of  the  Envirocare  facility 
and  the  nearby  environment. 

Environmental  Impacts  of  the  Proposed 
Action 

The  environmental  impacts  of  the 
proposed  action  are  minimal.  The 
potential  for  dust  blowing  from  the  haul 
roads  will  continue  to  be  controlled  by 
the  application  of  water.  There  is  a 
potential  for  a  minor  increase  in  dust 
during  the  actual  scraping  of  the  roads 
but  the  licensee  will  perform  the 
scraping  in  a  manner  that  minimizes  the 
creation  of  airborne  dust.  The  proposed 
action  will  remove  contaminated 
material  from  the  surface  of  the  road 
and  thus  reduce  the  potential  for  the 
contaminated  material  to  be  carried 
away  from  the  site.  The  proposed  action 
will  also  eliminate  the  application  of 
magnesium  chloride  and  thus  eliminate 
the  potential  of  a  spill  or  other 
inadvertent  release  of  this  chemical  to 
the  environment. 

State  Consultation 

NRC  provided  a  draft  version  of  the 
EA  to  William  J.  Sinclair,  Director  of  the 
Utah  Division  of  Radiation  Control 
(DRC),  for  comment.  The  DRC  is  in 
agreement  with  the  proposed  action  emd 
has  no  additional  comments. 

III.  Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 


Federal  Register /  Vol.  68,  No.  2 /Friday,  January  3,  2003 /Notices 


395 


significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
staff  has  determined  that  preparation  of 
an  environmental  impact  statement  is 
not  warranted.     ' 

IV.  Further  Information 

The  following  documents  are  related 
to  the  proposed  action: 

References 

Code  of  Federal  Regulations  (CFR), 
Title  10,  Chapter  I — Nuclear  Regulatory 
Commission,  Part  51,  revised  as  of 
January  1,  2002. 

Envirocare  of  Utah,  Inc.  2002a. 
Request  to  amend  Material  License  No. 
SMC-1599.  Letter  from  Tye  Rogers, 
Envirocare  of  Utah  to  Melvin  Leach, 
Fuel  Cycle  Licensing  Branch,  NRC, 
dated  July  12,  2002.  Accession  Number 
ML02 19904  36. 

Envirocare  of  Utah,  Inc.  2002b. 
Request  to  amend  Material  License  No. 
SMC-1599.  Revised  Section  17  of  the 
license  application.  Letter  from  Tye 
Rogers,  Envirocare  of  Utah  to  Daniel 
GiUen,  Fuel  Cycle  Licensing  Branch, 
NRC,  dated  September  4,  2002. 
Accession  Nimiber  ML022680025. 

NRC  (U.S.  Nuclear  Regulatory 
Commission).  1993.  Final 
Environmental  Impact  Statement  to 
Construct  and  Operate  a  Facility  to 
Receive,  Store,  and  Dispose  of  lle.(2) 
Byproduct  Material  Near  Clive,  Utah. 
NUREG-1476. 

These  references  may  be  examined 
and/ or  copied  for  a  fee,  at  the  NRC's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville;  MD  20852-2738.  Some 
of  the  references  may  also  be  viewed  in 
the  NRC's  Public  Document  Reading 
Room  at  http://www.nrc.gov/reading- 
nn/adams.html.  Any  questions  with 
respect  to  this  action  should  be  referred 
to  Mr.  Myron  Fliegel,  Fuel  Cycle 
Facilities  Branch,  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T8-A33,  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-6629. 

Dated  at  Rockville,  Maryland,  ibis  24th  day 
of  November,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Gillen, 

Chief,  Fuel  Cycle  Facilities  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  03-82  Filed  1-2-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Goverrunent  in  the 
Sunshine  Act,  Public  Law  94^09,  that 
the  Seciu-ities  and  Exchange 
Commission  will  hold  the  following 
meetings  during  the  week  of  January  6, 
2003: 

Closed  Meetings  will  be  held  on  Tuesday, 
January  7,  2003,  at  10  a.m.,  and  Thursday, 
January  9,  2003,  at  9  a.m.,  and  an  Open 
Meeting  will  be  held  on  Wednesday,  January 
8,  2002,  at  10  a.m..  in  Room  1C30,  the 
William  O.  Douglas  Room. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5),  (7),  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(5),  (7),  (9)(ii)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meetings. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday,  January 
7,  2003  will  be: 

Formal  orders  of  investigation; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 

Institution  and  settlement  of 
injimctive  actions; 

Adjudicatory  matters;  and 

Opinion. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Wednesday, 
January  8,  2003  will  be: 

1.  The  Commission  will  consider 
whether  to  adopt  new  Rule  17a-10  and 
amendments  to  Rules  lOf-3,  12d3-l, 
17a-6,  17d-l,  and  17e-l  imder  the 
Investment  Company  Act  of  1940.  The 
rule  and  amendments  would  eliminate 
the  need  for  investment  companies,  and 
their  portfolio  affiliates  and  subadvisers, 
to  obtain  individual  exemptive  relief 
from  the  Commission  to  enter  into 
transactions  and  arrangements  that  are 
not  likely  to  raise  the  concerns  that  the 
Act  was  intended  to  address.  The 
amendments  to  Rules  1 7a-6  and  1 7d-l 
would  expand  the  current  exemptions 
for  investment  companies  to  enter  into 
principal  transactions  and  joint 


arrangements  with  portfolio  companies 
that  are  affiliated  with  an  investment 
company  because  the  investment 
company  controls  the  portfolio 
company,  or  owns  more  than  five 
percent  of  the  portfolio  company's 
voting  securities.  New  Rule  17a-10  and 
the  amendments  to  Rules  lOf-3,  12d3- 
1 ,  and  1 7e-l  would  permit  investment 
companies  to  enter  into  a  variety  of 
transactions  with  subadvisers  that  are 
affiliated  with  the  investment  company 
but  not  in  a  position  to  infiuence  the 
investment  company's  decision  to  enter 
into  the  transaction. 

2.  The -Commission  will  consider 
whether  to  issue  proposals  to  direct  the 
national  securities  exchanges  and 
national  sectu-ities  associations  to 
prohibit  the  listing  of  any  security  of  an 
issuer  that  is  not  in  compliance  with  the 
audit  committee  requirements 
established  by  the  Sarbanes-Oxley  Act 
of  2002.  These  requirements  relate  to: 
The  independence  of  audit  committee 
members;  the  audit  committee's 
responsibility  to  select  and  oversee  the 
issuer's  independent  accountant; 
procedures  for  handling  complaints 
regarding  the  issuer's  accounting 
practices;  the  authority  of  the  audit 
committee  to  engage  advisors;  and 
funding  for  the  independent  auditor  and 
any  outside  advisors  engaged  by  the 
audit  committee.  The  proposals  would 
implement  the  requirements  of  Section 
10A(m)(l)  of  the  Secm-ities  Exchange 
Act  of  1934,  as  added  by  Section  301  of 
the  Sarbanes-Oxley  Act  of  2002. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday, 
January  9,  2003  will  be: 

Litigation  matters; 

Institution  emd  settlement  of 
administrative  proceedings  of  an 
enforcement  nature;  and 

institution  and  settlement  of 
injunctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  December  31,  2002: 
Margaret  H.  McFarland, 

Deputy  Secretary'. 

|FR  Doc.  02-33148  Filed  12-31-02;  12:05 

pm] 

BILUNG  CODE  M10-01-U 


396 


Federal  Register /Vol.  68.  No.  2 /Friday,  January  3,  2003 /Notices 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Opportunity  for  Public 
Comment  on  Surplus  Property  Release 
at  Laurinburg-Maxton  Airport, 
Laurinburg,  NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice. 

SUMMARY:  Under  the  provisions  of  Title 
49,  U.S.C.  47153(c),  notice  is  being 
given  that  the  FAA  is  considering  a 
request  from  the  Laurinburg-Maxton 
Airport  Commission  to  waive  the 
requirement  that  a  8.342-acre  parcel  of 
surplus  property,  located  at  the 
Laurinburg-Maxton  Airport,  be  used  for 
aeronautical  purposes. 

DATES:  Comments  must  be  received  on 
or  before  February  3,  2003. 

ADDRESSES:  Comments  on  this  notice 
may  be  mailed  or  delivered  in  triplicate 
to  the  FAA  at  the  following  address: 
Atlanta  Airports  District  Office,  Attn: 
Tracie  D.  Kleine,  Program  Manager, 
1701  Columbia  Ave..  Suite  2-260, 
Atlanta,  GA  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Larry  Bamett; 
Executive  Director  of  the  Laurinburg- 
Maxton  Airport  Commission  at  the 
following  address:  16701  Airport  Road. 
Maxton,  NC  28364. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracie  D.  Kleine,  Program  Manager, 
AUanta  Airports  District  Office,  1701   - 
Columbia  Ave.,  Suite  2-260,  Atlanta, 
GA  30337-2747,  (404)  305-7148.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

is  reviewing  a  request  by  the 
Laurinburg-Maxton  Airport  Commission 
to  release  8.342  acres  of  surplus 
property  at  the  Laurinburg-Maxton 
Airport.  The  property  will  be  purchased 
by  Crestview  Residential  Properties, 
LLC  so  that  they  might  expand  their 
existing  property  to  facilitate  a  planned 
expansion  of  their  business.  The  net 
proceeds  from  the  sale  of  this  property 
will  be  used  for  airport* purposes.  The 
proposed  use  of  this  property  is 
compatible  with  airport  operations. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  any  person  may, 
upon  request,  inspect  the  request,  notice 
.and  other  documents  germane  to  the 
request  in  person  at  the  Laurinburg- 
Maxton  Airport  Commission. 


Issued  in  Atlanta,  Georgia  on  December  26, 
2002. 

Scott  L.  Seritt, 

Manager.  Atlanta  Airports  District  Office, 
Southern  Region. 
[FR  Doc.  03-71  Filed  1-2-03;  8:45  am] 

BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Opportunity  for  Public 
Comment  on  Surplus  Property  Release 
at  Piedmont  Triad  International  Airport, 
Greensboro,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

summary:  Under  the  provisions  of  Title 
49,  U.S.C.  47153(c),  notice  is  being 
given  that  the  FAA  is  considering  a 
request  from  the  Piedmont  Triad  Airport 
Authority  to  waive  the  requirement  that 
a  18.58-acre  parcel  of  surplus  property, 
located  at  the  Piedmont  Triad 
International  Airport,  be  used  for 
aeronautical  purposes. 
DATES:  Conmients  must  be  received  on 
or  before  February  3,  2003. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  or  delivered  in  triplicate 
to  the  FAA  at  the  following  address: 
Atlanta  Airport  District  Office,  Attn: 
Tracie  D.  Kleine,  Program  Manager, 
1701  Columbia  Ave.,  Suite  2-260, 
Atlanta.  GA  30337-2747. 

In  addition,  one  qopy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mickie  L. 
Elmore,  Director  of  Development  of  the 
Piedmont  Triad  Airport  Authority  at  the 
following  address:  Post  Office  Box 
35445,  Greensboro.  NC  27425. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracie  D.  Kleine,  Program  Manager, 
Atlanta  Airports  District  Office,  1701 
Columbia  Ave.,  Suite  2-260,  Atlanta, 
GA  30337-2747,  (404)  305-7148.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
is  reviewing  a  request  by  the  Piedmont 
Triad  Airport  Authority  to  release  18.58 
acres  of  surplus  property  at  the 
Piedmont  Triad  International  Airport. 
The  North  Carolina  Department  of 
Transportation  (NCDOT)  will  purchase 
the  property.  The  land  will  be  used  in 
connection  with  the  Greensboro 
Western  Urban  Loop,  a  multi-lane, 
limited  access  highway  that  will 
provide  more  efficient  access  to  the 
airport.  The  net  proceeds  from  the  sale 
of  this  property  will  be  used  for  airport 
purposes.  The  proposed  use  of  this 


property  is  compatible  with  airport 
operations. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  any  person  may, 
upon  request,  inspect  the  request,  notice 
and  other  documents  germane  to  the 
request  in  person  at  the  Piedmont  Triad 
Airport  Authority. 

Issued  in  Atlanta,  Georgia  on  December  26, 
2002. 

Scott  L.  Seritt, 

Manager,  Atlanta  Airport  District  Office, 
Southern  Region. 
[FR  Doc.  03-70  Filed  1-2-03;  8:45  am] 

BH-UNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34244] 

Portland  &  Western  Railroad,  Inc.— 
Lease  and  Operations  Exemption — ^The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

Portland  &  Western  Raifroad.  Inc. 
(P&WR).  a  Class  III  rail  carrier,  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1150.41  to  lease  and  operate 
approximately  76.75  miles  of  rail  line 
currendy  owned  and  operated  by  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  from 
milepost  64.70  located  between 
Quinaby  and  Salem.  OR,  to  the  End  of 
Track  at  milepost  141.45  near  Eugene, 
OR.i  In  comments  filed  December  23, 
2002,  the  Oregon  Department  of 
Transportation  generally  supports  the 
transaction. 

P&WR  certifies  that  is  projected 
annual  revenues  will  not  exceed  those 
that  would  qualify  it  as  a  Class  III  rail 


'  Originally,  as  part  of  the  transaction.  P&WR 
stated  that  it  intended  to  grant  what  it  called 
"incidental"  overhead  trackage  rights  to  BNSF  over 
the  rail  line  between  Bush  (milepost  68.6)  and 
Albany  (milepost  96.5),  and  to  Central  Oregon  & 
Pacific  Railroad,  Inc.  (CXDRP),  between  Albany 
(milepost  96.5)  and  Eugene  (milepost  141.5).  Based 
upon  a  decision  served  on  December  12,  2002 
(December  12  decision),  which  questioned  whether 
the  trackage  rights  were  incidental  to  the 
transaction,  BNSF,  on  December  20,  2002,  filed  a 
separate  trackage  rights  notice  of  exemption, 
accompanied  by  a  motion  to  dismiss,  in  STB 
Finance  Docket  No.  34304,  The  Burlington  Northern 
and  Santa  Fe  Railway  Company— Trackags  Rights 
Exemption — The  Portland  B-  Western  Railroad. 
Inc.:.  and  P&WR,  on  December  23.  2002,  withdrew 
its  request  to  grant  trackage  rights  to  CORP.  Also  on 
December  23,  2002,  John  D.  Fitzgerald,  on  behalf  of 
the  United  Transportation  Union-General 
Committee  of  Adjustment,  filed  a  petition  for  stay 
of  both  exemptions,  which  was  denied  in  Portland 
e-  Western  Railroad.  Inc;— Lease  and  Operation 
Exemption — The  Burlington  Northern  and  Santa  Fe 
Railway  Company.  STB  Finance  Docket  No.  34255. 
et  al.  (STB  served  Dec.  26,  2002.) 
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canier.  Because  P&WR's  projected 
annual  revenues  will  exceed  $5  million, 
P&WR  has  certified  to  the  Board  on 
October  28,  2002,  that  the  required 
notice  of  the  transaction  was  posted  at 
the  workplace  of  the  employees  on  the 
affected  line  on  October  25,  2002.  See 
49  CFR  1150.42(e).  The  transaction  is 
scheduled  to  be  consiujimated  on  or 
after  December  27,  2002  (60  days  after 
the  labor  certification  was  filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34255,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001 .  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hocky,  Esquire,  GoUatz,  Griffin  & 
Ewing,  P.C.,  213  West  Miner  St.,  PO  Box 
796.  West  Chester,  PA  19381-0796. 

Board  decisions  and  notice  are 
available  on  our  Web  site  at 
"www.stb.dot.gov." 

Decided:  December  27,  2002. 

By  the  Board,  Beryl  Gordon,  Acting 
Dinector,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 

[FR  Doc.  03-9  Filed  1-2-03;  8:45  am] 
BILUNG  C00€  4gi5-00-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices/Federal 
Consulting  Group;  Proposed 
Collection:  Comn)ent  Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportvmity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  3506 
(c)(2)(A)).  Currently,  the  Federal 
Consulting  Group  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  American 
Customer  Satisfaction  Index  (ACSI). 
DATES:  Written  comments  should  be 
received  on  or  before  March  4,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  the  Federal  Consulting  Group, 


Attention:  Bernard  Lubran,  1700  G 
Street,  NW.,  Washington  DC  20552, 
(202) 906-5642, 
Bemie.Lubran@ots.  treas.gov 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  the  Federal 
Consulting  Group,  Attention:  Bernard 
Lubran,  1700  G  Street,  NW.,  Washington 
DC  20552,  (202)  906-5642, 
Bemie.Lubrdn@ots.treas.gov 

SUPPLEMENTARY  INFORMATION: 

Title:  American  Customer  Satisfaction 
Index  Survey. 

OMB  Number:  3090-0271. 

Abstract:  The  following  summary  of 
the  proposed  renewal  of  an  information 
collection  activity  is  designed  to 
continue  to  support  a  means  to 
consistently  measure  and  compare 
customer  satisfaction  with  federal 
goverimient  agency  programs  and/or 
services  within  the  Executive  Branch. 
The  Federal  Consulting  Group  of  the 
Department  of  the  Treasury  serves  as  the 
executive  agent  for  this  project,  and  has 
partnered  with  the  CFI  Group  to  offer 
the  ACSI  to  federal  government  agencies 
("the  partnership"). 

The  General  Services  Administration 
selected  the  ACSI  in  1999  through  a 
competitive  procurement  process  as  the 
vehicle  for  obtaining  the  required 
information.  From  1999  to  2001,  the 
General  Services  Administration  served 
as  the  executive  agent  for  the  ACSI,  and 
in  2001,  the  General  Services 
Administration  transferred  the  OMB 
clearance  to  the  Department  of  the 
Treasury. 

The  CFI  Group,  a  leader  in  customer 
satisfaction  and  customer  experience 
management,  offers  a  comprehensive 
system  that  quantifies  the  effects  of 
quality  improvements  on  citizen 
satisfaction.  The  CFI  Group  has 
developed  the  software  and  licenses  it 
to  the  National  Quality  Research  Center 
at  the  University  of  Michigan  which 
produces  the  American  Customer 
Satisfaction  Index  (ACSI).  This  national 
economic  indicator,  published  quarterly 
in  the  Wall  Street  Journal,  was 
introduced  in  1994  by  Professor  Claes 
Fomell  imder  the  auspices  of  the 
University  of  Michigan,  the  American 
Society  for  Quality  (ASQ),  and  the  CFI 
Group.  IT  monitors  and  benchmarks 
customer  satisfaction  across  more  than 
200  companies  and  U.S.  federal 
agencies. 

The  ACSI  is  the  only  cross-industry, 
cross-agency  methodology  for  obtaining 
comparable  measures  of  customer 
satisfaction  with  federal  government 
programs  and/or  services.  Along  with 
other  economic  objectives — such  as 
employment  and  growth — ^the  quality  of 


output  (goods  and  services)  is  a  part  of 
measuring  living  standards.  The  ACSI's 
ultimate  purpose  is  to  help  improve  the 
quality  of  goods  and  services  available 
to  American  citizens. 

The  surveys  that  comprise  the  federal 
government's  portion  of  the  ACSI  will 
be  completely  subject  to  the  Privacy  Act 
1074,  Public  Law  93-579,  December  31, 
1974  (5  U.S.C.  522a).  The  agency 
information  collection  will  be  used 
solely  for  the  purpose  of  the  survey.  The 
ACSI  partnership  will  not  be  authorized 
to  release  any  agency  information  upon 
completion  of  the  survey  without  first 
obtaining  permission  from  the  Federal 
Consulting  Group  and  the  participating 
agency.  In  no  case  shall  any  new  system 
of  records  containing  privacy 
information  be  developed  by  the  Federal 
Consulting  Group,  participating 
agencies,  or  the  contractor  collecting  the 
data.  In  addition,  participating  federal 
agencies  may  only  provide  information 
used  to  randomly  select  respondents 
from  among  established  systems  of 
records  provided  for  such  routine  uses. 

This  survey  asks  no  questions  of  a 
sensitive  nature,  such  as  sexual 
behavior  and  attitudes,  religious  beliefs, 
and  other  matters  that  are  conmionly 
considered  private. 

Current  Actions:  Proposed  renewal  of 
collection  of  information. 

Type  of  Review:  Renewal. 

Affected  Public:  Individuals  or 
households/business  or  other  for-profit/ 
not-for-profit  institutions/farms/Federal 
GovenmientyState,  Local,  or  Tribal 
Govenmient.     ' 

Estimated  Number  of  Respondents 

Participation  by  federal  agencies  in  * 
the  ACSI  is  expected  to  vary  as  new 
customer  segment  measures  are  added 
or  deleted.  However,  based  on  historical 
records,  projected  estimates  for  fiscal 
years  2003  through  2005  are  as  foUov^^: 

Fiscal  Year  2003 — 35  Customer 
Satisfaction  Surveys 

Respondents:  9,100;  aimual 
responses:  9,100;  average  minutes  per 
response:  17.0;  burden  hours:  2,578. 

Fiscal  Year  2004 — 50  Customer 
Satisfaction  Surveys 

Respondents:  13,000;  annual 
responses:  13,000;  average  minutes  per 
response:  17.0;  burden  hours:  3,683. 

Fiscal  Year  2005 — 100  Customer 
Satisfaction  Surveys 

Respondents:  26,000;  aimual 
responses:  26,000;  average  minutes  per 
response:  17.0;  burden  hours:  7,367. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
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be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of  pubic 
record.  Comments  are  invited  on:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  (d) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

Dated:  December  26,  2002. 
Bernard  A.  Lubran 

Project  Manager.  Federal  Consulting  Group. 
|FR  Doc.  03-74  Filed  1-2-03;  8:45  ami 
BILUNG  CODE  4810-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Additionai  Designations  of  Terrorism- 
Related  Blocked  Persons 

AGENCIES:  Office  of  Foreign  Assets 
Control,  Treasvuy. 
ACTION:  Notice. 

summary:  The  Treasury  Department's 
Office  of  Foreign  Assets  Control  is 
publishing  the  names  of  four  additional 
persons  whose  property  and  interests  in 
property  have  been  blocked  pursuant  to 
Executive  Order  13224  of  September  23, 
2001,  pertaining  to  persons  who 
commit,  threaten  to  commit,  or  support 
terrorism. 

DATES:  The  designations  by  the 
Secretary  of  the  Treasury  of  additional 
persons  identified  in  this  notice  whose 
property  and  interests  in  property  have 
been  blocked  pursuant  to  Executive 
Order  13224  are  effective  on  November 
6,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220,  tel.:  202/622- 
2520. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 


202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat®  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page :  h  ttp  -.11  www.  treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

On  September  23,  2001,  President 
Bush  issued  Executive  Order  13224  (the 
"Order")  imposing  economic  sanctions 
on  persons  who  commit,  threaten  to 
commit,  or  support  certain  acts  of 
terrorism.  In  an  annex  to  the  Order, 
President  Bush  identified  12  individuals 
and  15  entities  whose  assets  are  blocked 
pursuant  to  the  Order  (66  FR  49079, 
September  25,  2001).  Additional 
persons  have  been  blocked  pursuant  to 
authorities  set  forth  in  the  Order  since 
that  date  and  notice  of  these  additional 
blockings  have  been  published  in  the 
Federal  Register. 

Additional  Designations.  On 
November  6,  2002,  the  Secretary  of  the 
Treasury,  in  consultation  with  the 
Secretary  of  State  and  the  Attorney 
General,  acting  pursuant  to  authorities 
set  forth  in  the  Order  designated  four 
additional  persons  whose  property  and 
interests  in  property  are  blocked.  The 
names  of  these  additional  persons  are 
set  forth  in  the  list  below.  Persons,  and 
their  known  aliases,  will  be  added  to 
appendix  A  to  31  CFR  chapter  V, 
through  a  separate  Federal  Register 
document,  as  "specially  designated 
global  terrorists"  identified  by  the 
initials  "[SDGT]".  Appendix  A  lists  the 
names  of  persons  with  respect  to  whom 
transactions  are  subject  to  the  various 
economic  sanctions  programs 
administered  by  the  Office  of  Foreign 
Assets  Control. 

The  designations  by  the  Secretary  of 
the  Treasury  pursuant  to  Executive 
Order  13224  of  these  additional'j)ersons 
listed  below  are  effective  on  November 
6,  2002.  All  property  and  interests  in 
property  of  any  designated  person, 
including  but  not  limited  to  all 
accoimts,  that  are  or  come  within  the 
United  States  or  that  are  or  come  within 
the  possession  or  control  of  United 
States  persons,  including  their  overseas 


branches,  are  blocked  and  may  not  be 
transferred,  paid,  exported,  withdrawn, 
or  otherwise  dealt  in,  and  all 
transactions  or  dealings  by  U.S.  persons 
or  within  the  United  States  in  property 
or  interests  in  property  of  any 
designated  person  are  prohibited,  unless 
licensed  by  the  Office  of  Foreign  Assets 
Control  or  exempted  by  statute. 

In  Section  10  of  the  Order,  the 
President  determined  that  because  of 
the  ability  to  transfer  funds  or  assets 
instantaneously,  prior  notice  to  persons 
listed  in  the  Annex  to,  or  determined  to 
be  subject  to,  the  Order  who  might  hiave 
a  constitutional  presence  in  the  United 
States,  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order.  The  President  further 
determined  that  no  prior  notification  of 
a  determination  need  be  provided  to  any 
person  who  might  have  a  constitutional 
presence  in  the  United  States.  In 
furtherance  of  the  objectives  of  the 
Order,  the  Secretary  of  the  Treasury  has 
determined  that  no  prior  notice  should 
be  afforded  to  the  subjects  of  the 
determinations  reflected  in  this  notice 
because  to  do  so  would  give  the  subjects 
the  opportimity  to  evade  the  measiu'es 
described  in  the  Order  and, 
consequently,  render  those  measures 
ineffectual  toward  addressing  the 
national  emergency  declared  in  the 
Order. 

The  list  of  additional  designations 
follow: 

1 .  Echeberria  Simarro,  Leire;  member 
ETA;  DOB  20  Dec  1977;  POB  Basauri 
(Vizcaya  Province),  Spain;  D.N.I. 
45.625.646  (individual). 

2.  Echegaray  Achirica,  Alfonso; 
member  ETA;  DOB  10  Jan  1958;  POB 
Plencia  (Vizcaya  Province),  Spain; 
D.N.I.  16.027.051  (individual). 

3.  Mueta  Barandica,  Enrique;  member 
ETA;  DOB  30  Jul  1955;  POB  Santurce 
(Vizcaya  Province),  Spain;  D.N.I. 
14.929.950  (individual). 

4.  Vallejo  Franco,  Inigo;  member  ETA; 
DOB  21  May  1976;  POB  Bilbao  (Vizcaya 
Province),  Spain;  D.N.I.  29.036.694 
(individual). 

Dated:  November  8,  2002. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  November  18,  2002. 
Kenneth  Lawson, 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury. 
[FR  Doc.  03-11  Filed  1-2-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Controi 

Additional  Designations  of  Terrorism- 
Related  Biocited  Persons 

AGENCIES:  Office  of  Foreign  Assets 
Control,  Treasury. 
action:  Notice. 

SUMMARY:  The  Treasury  Department's 
Office  of  Foreign  Assets  Control  is 
publishing  the  names  of  three  additional 
entities  whose  property  and  interests  in 
property  have  been  blocked  pursuant  to 
Executive  Order  13224  of  September  23, 
2001 ,  pertaining  to  persons  who 
commit,  threaten  to  commit,  or  support 
terrorism. 

DATES:  The  designation  by  the  Office  of 
Foreign  Assets  Control  of  three 
additional  entities  identified  in  this 
notice  whose  property  and  interests  in 
property  have  been  blocked  pursuant  to 
Executive  Order  13224  is  effective  on 
November  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasiuy , 
Washington,  DC  20220,  tel.:  202/622- 
2520. 

SUPPLEMENTARY  INFORMATION: 
Electronic  and  Facsimile  Availability 

This  document  is  avedlable  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat®  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  docimient 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

On  September  23,  2001,  President 
Bush  issued  Executive  Order  13224  (the 
"Order")  imposing  economic  sanctions 
on  persons  who  commit,  threaten  to 
commit,  or  support  certain  acts  of 
terrorism.  In  the  aimex  to  the  Order, 
President  Bush  identified  12  individuals 
and  15  entities  whose  assets  are  blocked 
pursuant  to  the  Order  (66  FR  49079, 


September  25,  2001).  Additional 
persons  have  been  blocked  pursuant  to 
authorities  set  forth  in  the  Order  since 
that  date  and  notices  of  these  additional 
blockings  have  been  published  in  the 
Federal  Register. 

Additional  Designations.  On 
November  18,  2002,  the  Office  of 
Foreign  Assets  Control,  acting  pursuant 
to  authorities  set  forth  in  the  Order, 
designated  three  additional  entities 
whose  property  and  interests  in 
property  are  blocked.  The  names  of 
these  additional  entities  are  set  forth  in 
the  list  below.  Persons,  and  their  known 
aliases,  will  be  added  to  appendix  A  to 
31  CFR  chapter  V,  through  a  separate 
Federal  Register  notice,  as  "specially 
designated  global  terrorists"  identified 
by  the  initials  "[SDGT]".  Appendix  A 
lists  the  names  of  persons  with  respect 
to  whom  transactions  are  subject  to  the 
various  economic  sanctions  programs 
administered  by  the  Office  of  Foreign 
Assets  Control. 

The  designation  by  the  Office  of 
Foreign  Assets  Control  pursuant  to 
Executive  Order  13224  of  these 
additional  entities  listed  below  is 
effective  on  November  18,  2002.  All 
property  and  interests  in  property  of  any 
designated  person,  including  but  not 
limited  to  all  accounts,  that  are  or  come 
within  the  United  States  or  that  are  or 
come  within  the  possession  or  control  of 
United  States  persons,  including  their 
overseas  branches,  are  blocked  and  may 
not  be  transferred,  paid,  exported, 
withdrawn,  or  otherwise  dealt  in,  and 
all  transactions  or  dealings  by  U.S. 
persons  or  within  the  United  States  in 
property  or  interests  in  property  of  any 
designated  person  are  prohibited,  unless 
licensed  by  the  Office  of  Foreign  Assets 
Control  or  exempted  by  statute. 

The  list  of  adaitional  designations 
follow: 

1 .  Benevolence  International 
Foundation  (a.k.a.  Al  Bir  Al  Dawalia; 
a.k.a.  BIF;  a.k.a.  BIF-USA;  a.k.a. 
Mezhdunarodnyj  BlagotvoriterNyj 
Fond),  8820  Mobile  Avenue,  lA,  Oak 
Lawn,  IL  60453,  U.S.A.;  P.O.  Box  548, 
Worth,  IL  60482,  U.S.A.;  formerly  at 
9838  S.  Roberts  Road,  Suite  IW,  Palos 
Hills,  IL  60465,  U.S.A.;  formerly  at  20- 
24  Branford  Place,  Suite  705,  Newark, 
NJ  07102,  U.S.A.;  Bashir  Safar  Ugli  69. 
Baku,  Azerbaijan;  69  Boshir  Safaroglu 
St.,  Baku,  Azerbaijan;  Sarajevo,  Bosnia- 
Herzegovina;  Zenica,  Bosnia- 
Herzegovina;  "last  known  address,"  3 
King  Street,  South  Waterloo,  Ontario, 
N2J  3Z6  Canada;  "last  known  address," 
P.O.  Box  1508  Station  B,  Mississauga, 
Ontario,  L4Y  4G2  Canada;  "last  known 
address,"  2465  Cavkrthra  Rd.,  #203, 
Mississauga,  Ontario,  L5A  3P2  Canada; 
Ottawa,  Canada;  Grozny,  Chechnya;  91 


Paihonggou,  Lanzhou,  Gansu,  China 
730000;  Hrvatov  30,  41000,  Zagreb, 
Croatia;  Makhachkala,  Daghestan;  Duisi, 
Georgia;  Tbilisi,  Georgia;  Nazran, 
Ingushetia;  Burgemeester  Kessensingel 
40,  Maastricht,  Netherlands;  House  111, 
First  Floor,  Street  64,  F-10/3, 
Islamabad,  Pakistan;  P.O.  Box  1055, 
Peshawar,  Pakistan;  Azovskaya  6,  km.  3, 
off.  401,  Moscow,  Russia  113149;  Ulitsa 
Oktyabr'skaya,  dom.  89,  Moscow, 
Russia  127521;  P.O.  Box  1937, 
Khartoum,  Sudan;  P.O:  Box  7600, 
Jeddah  21472,  Saudi  Arabia;  P.O.  Box 
10845,  Riyadh  11442,  Saudi  Arabia; 
Dushanbe,  Tajikistan;  United  Kingdom; 
Afghanistan;  Bangladesh;  Bosnia-  ~ 

Herzegovina;  Gaza  Strip;  Yemen;  U.S. 
FEIN:  36-3823186  (entity). 

2.  Benevolence  International  Fund 
(a.k.a.  Benevolent  International  Fund; 
a.k.a.  BIF-Canada),  "last  known 
address,"  2465  Cavrthra  Rd.,  Unit  203, 
Mississauga,  Ontario,  L5A  3P2  Canada; 
"last  known  address,"  P.O.  Box  1508, 
Station  B,  Mississauga,  Ontario,  L4Y 
4G2  Canada;  "last  known  address,"  P.O. 
Box  40015,  75  King  Street  South, 
Waterloo,  Ontario,  N2J  4Vl  Canada; 
"last  known  address,"  92  King  Street, 
201,  Waterloo,  Ontario,  N2J 1P5  Canada 
(entity). 

3.  Bosanska  Idealna  Futura  (a.k.a. 
BECF  Charitable  Educationeil  Center; 
a.k.a.  Benevolence  Educational  Center; 
a.k.a.  BIF-Bosnia;  a.k.a.  Bosnian  Ideal 
Future),  Salke  Lagumdzije  12,  71000 
Sarajevo,  Bosnia-Herzegovina;  Hadzije 
Mazica  Put  16F,  72000  Zenica,  Bosnia- 
Herzegovina;  Sehidska  Street,  Breza, 
Bosnia-Herzegovina;  Kanal  1 ,  72000 
Zenica,  Bosnia-Herzegovina;  Hamze 
Celenke  35,  Uidza,  Sarajevo,  Bosnia- 
Herzegovina  (entity). 

Dated:  December  2,  2002. 
R.  Ricliard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  December  8,  2002. 
Kenneth  Lawson, 
Assistant  Secretary  lEnforcement), 
Department  of  the  Treasury. 
[FR  Doc.  03-12  Filed  1-2-03;  8:45  am)  . 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Controi 

Additional  Designations  of  Terrorism- 
Related  Bloclced  Persons 

AGENCIES:  Office  of  Foreign  Assets 
Control,  Treasury. 
ACTION:  Notice. 

SUMMARY:  The  Treasury  Department's 
Office  of  Foreign  Assets  Control  is 
publishing  the  name  of  one  additional 
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person  whose  property  and  interests  in 

property  has  been  blocked  pursuant  to 

Executive  Order  13224  of  September  23, 

^001,  pertaining  to  persons  who 

commit,  threaten  to  commit,  or  support 

terrorism. 

DATES:  The  designation  by  the  Office  of 

Foreign  Assets  Control  of  one  additional 

person  identified  in  this  notice  whose 

property  and  interests  in  property  have 

been  blocked  pursuant  to  Executive 

Order  13224  is  effective  on  October  17, 

2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Foreign  Assets  Control, 

Department  of  the  Treasury, 

Washington,  DC  20220,  tel.:  202/622- 

2520. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat®  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Telnet,  or  FTP  protocol  is: 
fedbbs.qccess.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hour  fcix-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

On  September  23,  2001,  President 
Bush  issued  Executive  Order  13224  (the 
"Order")  imposing  economic  sanctions 
on  persons  who  commit,  threaten  to 
commit,  or  support  certain  acts  of 
terrorism.  In  an  annex  to  the  Order, 
President  Bush  identified  12  individuals 
and  15  entities  whose  assets  are  blocked 
pursuant  to  the  Order  (66  FR  49079, 
September  25,  2001).  Additional 
persons  have  been  blocked  pursuant  to 
authorities  set  forth  in  the  Order  since 
that  date  and  notices  of  these  additional 
blockings  have  been  published  in  the 
Federal  Register. 

Additional  Designation.  On  October 
17,  2002,  the  Office  of  Foreign  Assets 
Control,  acting  piu-suant  to  authorities 
set  forth  in  the  Order,  designated  one 
additional  person  whose  property  and 
interests  in  property  are  blocked.  The 
name  of  this  additional  person  is  set 


forth  in  the  list  below.  Persons,  and 
their  known  aliases,  will  be  added  to 
appendix  A  to  31  CFR  chapter  V. 
through  a  separate  Federal  Register 
notice,  as  "specially  designated  global 
terrorists"  identified  by  the  initials 
"(SDGT]  ".  Appendix  A  lists  the  names 
of  persons  with  respect  to  whom 
transactions  are  subject  to  the  various 
economic  semctions  programs 
administered  by  the  Office  of  Foreign 
Assets  Control. 

The  designation  by  the  Office  of 
Foreign  Assets  Control  pursuant  to 
Executive  Order  13224  of  this  additional 
person  listed  below  is  effective  on 
October  17,  2002.  All  property  and 
interests  in  property  of  any  designated 
person,  including  but  not  limited  to  all 
accounts,  that  are  or  come  within  the 
United  States  or  that  are  or  come  within 
the  possession  or  control  of  United 
States  persons,  including  their  overseas 
branches,  are  blocked  and  may  not  be 
transferred,  paid,  exported,  withdrawn, 
or  otherwise  dealt  in,  and  all 
transactions  or  dealings  by  U.S.  persons 
or  within  the  United  States  in  property 
or  interests  in  property  of  any 
designated  person  are  prohibited,  unless 
licensed  by  the  Office  of  Foreign  Assets 
Control  or  exempted  by  statute. 
The  additional  designation  follows: 
Global  Relief  Foundation,  Inc.,  (a.k.a. 
Fondation  Secoiu-s  Mondial,  A.S.B.L; 
a.k.a.  Fondation  Secours  Mondial — 
Belgique  A.S.B.L.;  a.k.a.  Fondation 
Secours  Mondial  VZW;  a.k.a.  FSM; 
a.k.a.  Stichting  Wereldhulp — Belgie, 
V.Z.W.;  a.k.a.  Fondation  Secours 
Mondial — Kosova;  a.k.a.  Fondation 
Secours  Mondial  "World  Relief;  a.k.a. 
Secoins  Mondial  de  France),  Rruga  e 
Kavajes,  Building  No.  3,  Apartment  No. 
61,  P.O.  Box  2892,  Tirana,  Albania; 
Vaatjesstraat,  29,  2580  Putte,  Belgium; 
Rue  des  Bataves  69,  1040  Etterbeek, 
Brussels,  Belgium;  P.O.  Box  6,  1040 
Etterbeek  2,  Brussels,  Belgium;  Mula 
Mustafe  Baseskije  Street  No.  72, 
Sarajevo,  Bosnia;  Put  Mladih 
Muslimana  Street  30/A,  Sarajevo, 
Bosnia;  49  Rue  du  Lazaret,  67100 
Strasbourg,  France;  Rr.  Skenderbeu  76, 
Lagjja  Sefa,  Gjakova,  Kosovo;  Ylli 
Morina  Road,  Djakovica,  Kosovo;  House 
267  Street  No.  54,  Sector  F— 11/4, 
Islamabad,  Pakistan;  Saray  Cad.  No.  37 
B  Blok,  Yesilyurt  Apt.  2/4,  Sirinevler, 
Turkey;  P.O.  Box  1406,  Bridgeview, 
Illinois  60455,  U.S.A.;  Afghanistan; 
Azerbaijan;  Bangladesh;  Chechnya, 
Russia;  China;  Eritrea;  Ethiopia;  Georgia; 
India;  Ingushetia,  Russia;  Iraq;  Jordan; 
Kashmir;  Lebanon;  Sierra  Leone; 
Somalia;  Syria;  West  Bank  and  Gaza; 
V.A.T.  Number:  BE  454,419,759;  Federal 
Employer  Identification  Number:  36- 
3804626.  (entity). 


Dated:  December,  2,  2002. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 
Kenneth  Lawson, 
Assistant  Secretary  (Enforcement). 
Department  of  the  Treasury. 
[FR  Doc.  03-13  Filed  1-2-03;  8:45  am] 
BiLUNG  COD€  4810-2S-P 


UTAH  RECLAMATION  MITIGATION 
AND  CONSERVATION  COMMISSION 

Notice  of  Availability  of  the  Draft 
Environmental  Assessment  for  the 
Rehabilitation  or  Replacement  of 
Diversion  Dams  on  the  Duchesne  and 
Strawberry  Rivers  in  UT 

agency:  Utah  Reclamation  Mitigation 
and  Conservation  Commission. 
ACTION:  Notice  of  Availability  of  the 
Draft  Environmental  Assessment  for  the 
Rehabilitation  or  Replacement  of 
Diversion  Dams  on  the  Duchesne  and 
Strawberry  Rivers  in  Utah. 

SUMMARY:  The  Central  Utah  Project 
Completion  Act  (Pub.  L.  102-575) 
authorized  federal  funds  to  rehabilitate 
diversion  dapis  on  the  Duchesne  and 
Strawberry  Rivers  in  Utah.  The  project 
is  needed  to  reduce  adverse  affects  on 
fish  and  wildlife  resources. 

The  Draft  Environmental  Assessment 
(DEA)  was  prepared  as  a  Programmatic 
document.  It  discusses  potential 
environmental  impacts  associated  with 
reconstructing  and  operating  an 
unspecified  diversion  dam  on  the 
Duchesne  or  Strawberry  River.  The  new 
diversion  dam  could  serve  single  or 
multiple  diversion  rights.  Potential 
environmental  impacts  addressed  in  the 
document  are  those  impacts  that  would 
be  expected  regardless  of  which 
diversion  dam  is  rehabilitated.  Potential 
impacts  to  wetlands,  threatened  and 
endangered  species,  and  cultural 
resources  are  generally  site  specific  and/ 
or  require  special  permits.  Potential 
impacts  to  these  environmental 
disciplines  would  be  addressed  in  a 
Supplemental  Environmental 
Assessment,  if  needed. 

The  DEA  provides  the  public  and 
decision  makers  information  to 
understand  and  evaluate  potential 
environmental  consequences.  The  DEA 
was  developed  with  the  public  in 
accordance  with  the  Commissions 
National  Environmental  Policy  Act 
(NEPA)  Rule  (43  CFR  part  10010.20). 

The  DEA  is  related  to  other  potential 
future  actions,  specifically  the  detailed 
design  and  implementation  of  diversion 
dato  replacements  or  rehabilitation.  The 
programmatic  perspective  has  been 
considered  in  the  document.  Future 
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construction  projects  may  require 
separate  or  supplemental  NEPA 
compliance. 

DATES:  Written  comments  on  the  Draft 
Environmental  Assessment  are  invited 
until  January  31,2003. 
ADDRESSES:  Address  all  comments  and/ 
or  requests  for  further  information  to 


Mark  Holden,  Projects  Manager,  Utah 
Reclamation  Mitigation  and 
Conservation  Commission,  102  West 
500  South,  Suite  315,  Salt  Lake  City, 
UT,  84101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Holden,  Projects  Manager,  801- 
524-3146.  mholden@uc.usbr.gov. 


Dated:  December  23,  2002. 
Michael  C.  Weland, 

Executive  Director. 

(FR  Doc.  03-75  Filed  1-2-03:  8:45  am] 
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Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  THE  TREASURY 
17  CFR  Part  420 

RIN1515-AA88 

Government  Securities  Act 
Regulations:  Large  Position  Rules 

Correction 

In  rule  document  02-31837  beginning 
on  page  77411  in  the  issue  of 
Wednesday,  December  18,  2002  make 
the  following  corrections: 


Appendix  B  to  Part  420  [Corrected] 

1.  On  page  77415,  in  Appendix  B,  in 
the  second  column,  in  the  first  line, 
remove  the  "$". 

2.  On  the  same  page,  in  the  same 
appendix,  in  the  same  column,  in  the 
second  line,  remove  the  "$". 

3.  On  the  same  page,  in  the  same 
appendix,  in  the  same  column,  in  the 
12th  line,  add  a  "+"  before  the  "$". 

4.  On  the  same  page,  in  the  same 
appendix,  in  the  same  column,  in  the 
13th  line,  and  a  "+"  before  the  "$". 
[FR  Doc.  C2-31837  Filed  1-2-03;  8:45  am] 
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11  CFR  Part  100,  et  al. 
Bipartisan  Campaign  Reform  Act  of  2002 
Reporting;  Coordinated  and  Independent 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 104, 105, 108  and 
109 

[Notice  2002—26] 

Bipertisan  Campaign  Reform  Act  of 
2002  Reporting 

AGENCY:  Federal  Election  Commission. 

ACTION:  Final  rules  and  transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Federal  Election 
Commission  is  promulgating  new  and 
revised  rules  regarding  the  reporting  of 
electioneering  conununications  and 
independent  expenditures,  monthly 
reporting  by  national  political  party 
committees  and  quarterly  reporting  by 
the  principal  campaign  committees  of 
candidates  for  the  House  of 
Representatives  and  Senate,  as  well  as 
reporting  related  to  party  committee 
building  funds.  These  rules  implement 
several  provisions  of  the  Bipartisan 
Campaign  Reform  Act  of  2002  ("BCRA") 
that  amend  the  Federal  Election 
Campaign  Act  of  1971,  as  amended 
.  ("FECA"  or  "the  Act").  Further 
information  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  that 
•follows. 

EFFECTIVE  DATE:  February  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

J.  Duane  Pugh  Jr.,  Acting  Special 
Assistant  General  Counsel,  Ms.  Mai  T. 
Dinh,  Acting  Assistant  General  Counsel, 
or  Ms.  Cheryl  A.  F.  Hemsley,  Attorney, 
999  E  Street,  NW.,  Washington,  DC 
20463,  (202)  694-1650  or  (800)424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The 
Bipartisan  Campaign  Reform  Act  of 
2002  ("BCRA"),  Pub.  L.  107-155,  116 
Stat.  81  (2002),  contains  extensive  and 
detailed  amendments  to  the  Federal 
Election  Campaign  Act  of  1971,  as 
amended,  2  U.S.C.  431  et  seq.  This  is 
one  in  a  series  of  rulemakings  the 
Commission  is  undertaking  to 
implement  the  provisions  of  BCRA.  The 
deadline  for  the  promulgation  of  these 
rules  is  270  days  after  the  date  of 
enactment,  which  is  December  22,  2002. 
Under  the  Administrative  Procedures 
Act,  5  U.S.C.  553(d),  and  the 
Congressional  Review  of  Agency 
Rulemaking  Act,  5  U.S.C.  801(a^(l), 
agencies  must  submit  final  rules  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate  and 
publish  them  in  the  Federal  Register  at 
least  30  calendar  days  before  they  take 
effect.  The  final  rules  on  BCRA 
Reporting  were  transmitted  to  Congress 
on  December  18,  2002. 


Introduction 

These  final  rules  address:  (1) 
Reporting  of  electioneering 
communications;  (2)  reporting  of 
independent  expenditures;  (3)  quarterly 
reporting  by  the  principal  campaign 
committees  of  candidates  for  the  House 
of  Representatives  and  the  Senate;  (4) 
monthly  reporting  by  political  party 
committees;  and  (5)  the  reporting  of 
funds  for  political  party  committee 
office  buildings.  See  2  U.S.C.  434(a),  (e), 
(f)  and  (g);  BCRA  sec.  103,  201,  212,  501 
and  503, 116  Stat,  at  87-90,  93-94,  and 
114-115. 

The  Commission.issued  a  Notice  of 
Proposed  Rulemaking  ("NPRM") 
addressing  many  of  BCRA's  reporting 
requirements.  See  67  FR  64,555  (Oct.  21, 
2002)  ("Reporting  NPRM").  The 
Commission  also  previously  sought 
comments  on  two  of  these  topics  in 
Notices  of  Proposed  Rulemakings  on 
Electioneering  Communications,  67  FR 
51,131  (Aug.  7,  2002),  and  Coordinated 
and  Independent  Expenditures,  67  FR 
60,042  (Sept.  24,  2002).  The^ 
Commission  based  the  rules  for  another 
topic,  the  reporting  of  funds  for  the 
purchase  or  construction  of  party  office 
buildings,  on  recently  published  final 
rules.  See  Prohibited  and  Excessive 
Contributions:  Non-Federal  Funds  or 
Soft  Money;  Final  Rules,  67  FR  49,123 
(July  29,  2002). 

The  Commission  received  four 
comments  on  this  rulemaking.  In 
addition,  comments  responding  to  the 
reporting  issues  in  the  previous  NPRMs 
regarding  electioneering 
communications  and  independent 
expenditures  were  considered  by  the 
Commission  in  developing  these  final 
reporting  rules  and  are  discussed  in 
more  detail  below.  The  Commission 
received  fifteen  comments  on 
electioneering  communications 
reporting  and  two  conunents  on 
coordinated  and  independent 
expenditures  reporting.  In  addition,  the 
Commission  received  testimony  during 
the  public  hearings  on  electioneering 
communications  on  August  28  and  29, 
2002,  and  on  coordinated  and 
independent  expenditures  on  October 
23  and  24,  2002. 

The  Commission  also  recently  issued 
a  Statement  of  Policy,  explaining  that 
during  the  transition  period  following 
BCRA's  effective  date,  the  Commission 
intends  to  refrain  from  pursuing 
reporting  entities  for  violations  of  the 
reporting  requirements  if  they  comply 
with  Interim  Reporting  Procedures, 
which  are  specified  in  the  Statement  of 
Policy.  FEC  Policy  Statement:  Interim 
Reporting  Procedures,  67  FR  71,075 
(Nov.  29,  2002).  All  comments  received. 


hearing  transcripts,  NPRMs,  Final  Rules, 
and  the  Statement  of  Policy  are  on  the 
Commission's  Web  site  at  http:// 
www.fec.gov.  The  development  of  new 
reporting  forms  cind  instructions  is 
underway,  and  the  new  materials  will 
be  posted  on  the  Commission's  Web  site 
as  they  are  completed.  The  Commission 
intends  to  have  the  new  forms  and 
instructions  completed  for  reports  due 
March  20,  2003,  covering  February 
2003. 

BCRA  requires  the  Commission  to 
promulgate  standards  for  reporting 
computer  software  and  also  imposes 
certain  other  requirements  on  the 
Conunission  and  on  various  persons 
who  file  reports  with  the  Commission, 
which  will  take  effect  when  that 
computer  software  becomes  available.  2 
U.S.C.  434(a)(12).  Although  these 
Congressional  mandates  are  related  to 
reporting,  which  is  the  subject  of  these 
final  rules,  the  Commission  does  not 
propose  to  address  computer  software 
standards  in  these  final  rules.  The 
computer  software  standards  need  to  be 
developed  in  conjunction  with  revisions 
to  the  Commission's  reporting  forms. 
Therefore,  the  Commission  proposes  to 
address  computer  software  standards  as 
soon  as  possible  and  will  solicit  public 
comments  on  the  software  standards  at 
that  time. 

Explanation  and  Justification 

1 1  CFR  100.19    File,  Filed,  or  Filing  (2 
U.S.C.  434(a)) 

The  Commission's  regulations  at  11 
CFR  100.19  define  file,  filed,  and  filing. 
The  Commission  proposed  revisions  in 
the  NPRM  to  section  100.19  to  redefine 
when  24-hour  reports  of  independent 
expenditures  would  be  considered  filed 
and  when  the  new  48-hour  reports  of 
independent  expenditiu-es  and  24-hour 
reports  of  electioneering 
communications  would  be  considered 
filed.  The  Commission  received  no 
comments  on  these  proposed  rules.  The 
final  rules  are  substantially  similar  to 
the  proposed  rules  in  the  NPRM,  with 
the  chcmges  noted  below.  The 
Commission  notes  that  the  paragraphs 
in  11  CFR  100.19  should  be  read 
together,  and  the  entire  section  should 
be  reviewed  for  applicable 
requirements. 

Paragraph  (a)  of  section  100.19  is 
unaffected  by  this  rulemaking,  except 
for  a  new  heading.  It  retains  the  pre- 
BCRA  general  rule  that  a  document  is 
considered  timely  filed  if  it  is  delivered 
to  the  appropriate  filing  office  (either 
the  Commission  or  the  Secretary  of  the 
Senate)  by  the  close  of  business  on  the 
prescribed  filing  date.  Paragraph  (b)  of 
section  100.19  retains  the  pre-BCRA 
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rule  that  a  document  is  also  considered 
timely  filed  if  it  is  sent  by  registered  or 
certified  mail  and  postmarked  by  11:59 
p.m.  Eastern  Standard/Daylight  Time  on 
the  prescribed  filing  date — except  for 
pre-election  reports.  Pre-election  reports 
must  be  filed  no  later  than  the  12th  day 
before  the  relevant  election  or  posted  by 
registered  or  certified  mail  no  later  than 
the  15th  day  before  the  relevant 
election.  See,  e.g.,  2  U.S.C. 
434(a)(2)(A)(i).  The  references  to 
midnight  in  paragraph  (b)  are  being 
changed  to  11:59  PM  Eastern  Standard/ 
Daylight  Time,  whichever  is  applicable, 
consistent  with  paragraphs  (c),  (d),  and 
(f)  of  this  section.  The  revisions  to 
paragraph  (b)  of  section  100.19  clarify 
that  paragraph  (b)  does  not  apply  to 
reports  addressed  by  paragraph  (c) 
through  new  paragraph  (f).  The 
proposed  new  subtitle  for  paragraph  (b) 
of  "general  rule"  is  not  included  in  the 
final  rules-  because  paragraphs  (a)  and 
(b)  of  section  100.19  could  both  be 
considered  part  of  the  general  rule. 

Those  exceptions  are  as  follows: 
Paragraph  (c)  for  electronic  filing — 
"filed"  means  received  and  validated  by 
the  Commission  by  11:59  p.m.  Eastern 
Standard/Daylight  Time  on  the  filing 
date;  paragraph  (d)  for  24-Kour  and  48- 
hour  reports  of  independent 
expenditiues — "filed"  means  received 
by  the  Commission  by  11:59  p.m. 
Eastern  Standard/Daylight  Time  on  the 
day  following  {24-hour  reports)  or  the 
second  day  following  (48-hoxu'  reports) 
the  date  on  which  the  spending 
threshold  is  reached  in  accordance  with 
11  CFR  104.4(f);  paragraph  (e)  for  48- 
hour  notices  of  last-minute 
contributions — "filed"  means  received 
by  the  Commission  or  the  Secretary  of 
the  Senate  within  48  hoiu-s  of  the 
receipt  of  a  "last-minute"  contribution 
of  $1 ,000  or  more,  which  can  be 
accomplished  by  using  a  facsimile 
transmission  or  the  Commission's 
website;  paragraph  (f)  for  24-hovu' 
statements  of  electioneering 
communications — "filed"  means 
received  by  the  Commission  by  11:59 
p.m.  Eastern  Standard/Daylight  Time  of 
the  day  following  the  disclosiu^  date. 
See  11  CFR  104.20. 

Paragraphs  (c)  and  (e)  of  section 
100.19  remain  substantially  xmchanged, 
except  for  new  headings. 

Revised  paragraph  (d)  of  section 
100.19  requires  that  both  the  new  48- 
hoiu  reports  of  independent 
expenditiu-es  and  the  24-hour  reports  of 
independent  expenditures  must  be 
received  by  the  Commission  by  the 
filing  deadline.  2  U.S.C.  434(g)(4). 
Because  the  reasons  behind  the  filing 
requirements  for  24-hour  reports  apply 
equally  to  the  essentially  similar  48- 


hovu  reports,  the  final  rules  treat  48- 
hour  reports  the  same  as  24-hoiu-  reports 
with  regard  to  permissible  means  of 
filing.  The  24-hovir  and  48-hour 
reporting  provisions  allow  reporting 
entities  to  submit  their  reports  using 
facsimile  machines  or  electronic  mail, 
as  long  as  they  are  not  required  under 
11  CFR  104.18  to  file  electronically. 
Paragraph  (d)(3)  has  also  been  revised 
since  the  NPRM  to  state  that  the 
Conunission's  website  may  be  used  to 
file  24-hoiu'  and  48-hoiu  reports  of 
independent  expenditures.  Use  of  the 
Commission's  website,  facsimile 
machines  or  electronic  mail  for  such 
piu'poses  or  for  electioneering 
communication  statements  imder 
section  100.19(f),  discussed  below,  does 
not  constitute  electronic  filing  under  1 1 
CFR  104.18,  so  such  use  will  not 
constitute  mandatory  or  voluntary 
electronic  filing  under  11  CFR  104.18(a) 
or  (b).  Sending  24-hour  reports  by  mail 
is  not  a  viable  option  because  it  is 
unlikely  these  reports  will  be  received 
by  the  Commission  within  24  hours  of 
the  independent  expenditures.  See 
Independent  Expenditure  Reporting; 
Final  Rules,  67  FR  12,834,  at  12,835 
(Mar.  20,  2002). 

New  paragraph  (f)  of  section  100.19 
addresses  electioneering 
communications,  which  must  be 
reported  within  24  hoiu-s  of  the 
"disclosure  date."  See  2  U.S.C.  434(f)(1) 
and  11  CFR  104.20  below.  The 
Commission  is  adding  new  paragraph  (f) 
to  11  CFR  100.19  to  require  these  24- 
hour  statements  be  received  by  the 
Commission  no  later  than  11:59  p.m. 
Eastern  Standard/Daylight  Time  on  the 
day  following  the  disclosure  date,  rather 
than  filed  by  that  time.  To  assist 
reporting  entities  with  meeting  this 
deadline,  the  final  rule  specifically 
allows  filing  by  facsimile  machine  or 
electronic  mail  in  addition  to  any  other 
delivery  method  that  accomplishes 
Commission  receipt  before  the 
conclusion  of  the  day  following  the 
disclosure  date.  For  the  same  reasons 
that  are  discussed  with  regard  to 
paragraph  (d)  of  11  CFR  100.19,  new 
paragraph  (f)  follows  the  timing  and 
filing  methods  of  24-hoiu'  and  48-hom' 
reports  for  independent  expenditures. 

1 1  CFR  1 04 . 3(g)    Funds  for  Party  Office 
Buildings 

Before  BCRA,  the  Act  and 
Commission  regulations  provided  an 
exception  to  the  definition  of 
contribution  for  donations  to  a  national 
or  State  party  committee  that  were 
specifically  designated  to  defray  any 
cost  incurred  for  the  construction  or 
piirchase  of  its  office  facility.  Pre-BCRA 
2  U.S.C  431(8)(B)(viii);  pre-BCRA  11 


CFR  100.7(b)(12);  11  CFR  100.84.  This 
exception  is  reflected  in  previous  1 1 
CFR  104.3(g),  which  provided  that 
funds  or  anything  of  value  that  were 
given  to  defray  the  costs  of  a  party  office 
facility  and  received  by  a  political  party 
committee  must  be  reported  as  memo 
entries  on  Schedule  A. 

BCRA  repealed  the  building  fund 
exception  to  the  definition  of 
contribution  for  national  party 
committees.  BCRA,  sec.  103(b)(1)(A), 
116  Stat,  at  87.  Subsequent  technical 
amendments  at  2  U.S.C.  453(b)  permit 
State  and  local  political  party 
committees  to  piu-chase  or  construct 
State  and  local  party  office  buildings 
with  non-Federal  funds,  subject  to  State 
law.  BCRA,  sec.  103(b)(2),  116  Stat,  at 
87-88.  To  implement  these  provisions 
of  BCRA,  the  Commission  promulgated 
new  regulations  at  11  CFR  300.12fb)(3) 
and  (d),  which  eliminate  this  former 
exception  for  national  party  committees, 
and  at  11  CFR  300.35,  which  provides 
that  the  source  and  reporting  of 
donations  used  for  the  costs  incurred  by 
a  State  or  local  party  committee  for  the 
purchase  or  construction  of  its  office 
building  are  subject  to  State  law  if 
donated  to  a  non-Federal  account  of  the 
party  committee.  Prohibited  and 
Excessive  Contributions:  Non-Federal 
Funds  or  Soft  Money;  Final  Rule,  67  FR 
49,064,  at  49,123  and  49,127  (July  29, 
2002).  However,  if  funds  or  things  of 
value  are  contributed  to  or  used  by  the 
Federal  account  of  a  State'  or  local  party 
committ^e  for  the  piuthase  or 
construction  of  its  office  building,  then 
these  amounts  or  items  are 
contributions  under  the  Act.     ^ 
Consequently,  new  paragraph  (g)(1)  of 
11  CFR  104.3  makes  it  clear  that  any 
funds  or  things  of  value  received  by  a  • 
Federal  account  and  used  for  the 
purchase  or  construction  of  an  office 
building,  regardless  of  contributor- 
specified  purposes,  are  contributions 
and  are  not  treated  differently  from 
other  funds  or  things  of  value  received 
by  a  Federal  account.  New  paragraph 
(g)(2)  states  that  gifts,  subscriptions, 
loans,  advances,  deposits  of  money,  or 
anything  of  value  donated  to  a  non- 
Federal  account  of  a  State  or  local  party 
committee  that  are  used  for  the 
purchase  or  construction  of  its  office 
building  are  not  contributions  subject  to 
the  reporting  requirements  of  FECA,  but 
are  subject  to  applicable  State  law 
reporting  requirements.  New  paragraph 
(g)(3)  specifies  that  national  party 
committees'  receipts  used  to  defray  the 
costs  of  the  construction  or  purchase  of 
its  office  building  are  contributions 
subject  to  paragraph  (g)(1).  Thus,  the 
memo  entries  required  under  previous 
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11  CFR  104.3(g)  are  no  longer 
appropriate.  New  section  104.3(g) 
should  be  read  in  conjunction  with  11 
CFR  300.12(b)(3)  and  (d),  300.13,  and 
300.35.  The  Commission  received  no 
comments  on  this  section. 

1 1  CFR  104.4    Independent 
Expenditures  by  Political  Committees  (2 
U.S.C.  434(b).  (d)  and  (g)) 

1.  Introduction 

Prior  to  BCRA,  the  Commission  had 
established  reporting  requirements  for 
political  committees  making 
independent  expenditures  in 
accordance  with  2  U.S.C.  434(b)  and  (g). 
See  pre-BCRA  11  CFR  104.4.  In  the 
NPRM,  the  Commission  proposed  to 
revise  the  rules  for  political  committees 
reporting  independent  expenditures 
made  less  than  20  days  but  more  than 
24  hours  before  an  election  and 
proposed  to  add  new  rules  regarding  the 
48-hour  reports  of  independent 
expenditures  during  the  rest  of  the 
calendar  year  to  implement  BCRA's  new 
reporting  requirements  for  such 
independent  expenditures.  See  2  U.S.C. 
434g. 

The  Commission  received  one 
comment  on  this  section  in  the 
Reporting  NPRM  and  one,  from  the 
same  commenter.  when  these  rules  were 
published  for  comment  in  the 
Coordinated  and  Independent 
Expenditures  NPRM,  67  FR  60,042 
(Sept.  25,  2002).  The  commenter  agreed 
with  the  proposal  that  24-hour  and  48- 
hour  reports  of  independent 
expenditures  need  not  be  filed  until  the 
communications  are  publicly 
distributed  or  otherwise  publicly 
disseminated.  With  the  exception  of 
certain  clarifying  changes  suggested  by 
the  commenter,  the  final  rules  mirror 
those  proposed  in  the  NPRM. 

2.  11  CFR  104.4(a)    Regularly 
Scheduled  Reporting 

Paragraph  (a)  of  section  104.4  is 
unaffected,  other  than  the  addition  of  a 
new  heading,  minor  clarifications,  a 
grammatical  correction,  and  an  updated 
cross-reference. 

.3.11  CFR  104.4(b)    Reports  of 
Independent  Expenditures  Made  at  Any 
Time  Up  To  and  Including  the  20th  Day 
Before  an  Election 

New  paragraph  (b)  addresses  reports 
of  independent  expenditiu-es  made  by  a 
political  committee  at  any  point  in  the 
campaign  up  to  and  including  the  20th 
day  before  an  election. 


A.  11  CFR  104.4(b)(1)  Independent 
Expenditures  Aggregating  Less  Than 
$10,000 

New  paragraph  (b)(1)  addresses 
independent  expenditures  aggregating 
less  than  $10,000  with  respect  to  a  given 
election  during  the  calendar  year,  up  to 
and  including  the  20th  day  before  an 
election.  This  calendar-year  aggregation 
is  based  on  2  U.S.C.  434(b)(4),  which 
requires  calendar-year  aggregation  for 
reports  of  independent  expenditures  by 
political  committees.  Under  the  new 
rule,  political  committees  must  report 
the  independent  expenditures  on 
Schedule  E  of  FEC  Form  3X,  fded  no 
later  than  the  regular  reporting  date 
under  11  CFR  104.5.  The  Commission 
interprets  2  U.S.C.  434(g).  added  to  the 
Act  by  BCRA,  to  require  aggregation 
toward  the  various  thresholds  for 
independent  expenditure  reporting  to  be 
calculated  on  a  per-election  basis  within 
the  calendar  year.  For  example,  if  a 
political  committee  makes  $5,000  in 
independent  expenditures  with  respect 
to  a  Senate  candidate,  and  $5,000  in 
independent  expenditures  with  respect 
to  a  House  of  Representatives  candidate, 
and  both  of  these  ads  are  publicly 
distributed  before  the  20th  day  before 
the  primary  election,  that  political 
committee  is  not  required  to  file  48-hour 
reports,  but  must  disclose  the 
independent  expenditures  on  its 
regularly  scheduled  reports.  If  the 
political  committee  makes  $5,000  in 
independent  expenditures  with  respect 
to  a  clearly  identified  candidate  in  the 
primary,  and  an  additional  $5,000  in 
independent  expenditures  with  respect 
to  the  same  candidate  in  the  general 
election  but  outside  the  20-day  window, 
no  48-hour  reports  are  required;  but 
again  the  political  committee  must 
disclose  the  independent  expenditures 
on  its  regularly  scheduled  reports.  If, 
however,  the  political  committee  made 
$6,000  in  independent  expenditures 
supporting  a  Senate  candidate  in  the 
primary  election,  and  $4,000  in 
independent  expenditures  opposing  that 
Senate  candidate's  opponent  in  the 
primary,  and  these  communications  are 
published  in  a  newspaper  more  than 
twenty  days  before  the  primary,  the 
political  committee  must  file  a  48-hour 
report.  The  Commission  received  no 
comments  on  the  interpretation 
implemented  by  this  paragraph. 

B.  11  CFR  104.4(b)(2)    Independent 
Expenditures  Aggregating  $10,000  or 
More 

New  paragraph  (b)(2)  addresses 
independent  expenditures  aggregating 
$10,000  or  more  during  the  calendar 
year  up  to  and  including  the  20th  day 


before  an  election.  Political  committees 
must  file  these  reports  on  Schedule  E  of 
FEC  Form  3X.  These  reports  must  be 
received  by  the  Commission  no  later 
than  11:59  p.m.  Eastern  Standard/ 
Daylight  Time  on  the  second  day 
following  the  date  on  which  a 
communication  that  constitutes  an 
independent  expenditure  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  Further,  political 
committees  must  file  an  additional  48- 
hour  report  each  time  subsequent 
independent  expenditures  reach  or 
exceed  the  $10,000  threshold  with 
respect  to  the  same  election  to  which 
the  first  report  related. 

4.  11  CFR  104.4(c)     Reports  of 
Independent  Expenditures  Made  Less 
Than  20  Days,  But  More  Than  24  Hours 
Before  the  Day  of  an  Election 

Revisions  to  renumbered  paragraph 
(c)  (which  was  pre-BCRA  11  CFR 
104.4(b))  state  that  24-hour  reports  must 
be  received  by  the  Commission  no  later 
than  11:59  p.m.  Eastern  Standard/ 
Daylight  Time  on  the  day  following  the 
date  on  which  the  $1,000  threshold  is 
reached  during  the  final  20  days  before 
the  election.  Further,  revisions  to  this 
paragraph  also  indicate  that  additional 
24-hour  reports  must  be  filed  each  time 
during  the  24-hour  reporting  period  in 
which  subsequent  independent 
expenditures  reach  or  exceed  the  $1,000 
threshold  with  respect  to  the  same 
election  to  which  the  previous  report 
related. 

5.  11  CFR  104.4(d)     Verification 

New  paragraph  (d)  contains  the  report 
verification  information  previously 
found  in  pre-BCRA  paragraph  (b)  of 
section  104.4.  There  are  non-substantive 
grammatical  changes  to  conform  this 
paragraph  to  the  rest  of  section  104.4. 

6.  11  CFR  104.4(e)    Where  to  File 

New  paragraph  (e)  largely  restates  pre- 
BCRA  paragraph  (c)  of  section  104.4. 
However,  this  paragraph  has  been 
reorganized  since  it  was  published  in 
the  Reporting  NPRM.  In  the  Reporting 
NPRM,  paragraph  (e)(2)  would  have 
addressed  independent  expenditures 
related  to  both  Senate  and  House  of 
Representatives  candidates,  and  it 
would  have  omitted  reference  to  the 
Secretary  of  Senate.  In  the  final  rule, 
paragraph  (e)(2)  addresses  independent 
expenditures  related  to  Senate 
candidates,  and  it  retains  the  former 
requirement  in  11  CFR  104.4(c)  that 
regularly  scheduled  reports  of 
independent  expenditures  related  to 
Senate  candidates  must  be  filed  with  the 
Secretary  of  Senate.  11  CFR 
104.4(e)(2)(i).  However,  with  respect  to 
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24-hour  and  48-hour  reports  of 
independent  expenditures  relating  to 
Senate  candidates  under  BCRA,  the 
Commission  and  not  the  Secretary  of  the 
Senate  is  the  place  of  filing.  11  CFR 
104.4(e)(2){ii);  see  2  U.S.C.  434(g)(3);  see 
also  the  discussion  of  11  CFR  105.2, 
below. 

Proposed  paragraph  (e)(3)  in  the 
Reporting  NPRM  is  being  renumbered 
paragraph  (e)(4),  and  it  provides  that  if 
a  State  has  obtained  a  waiver  under  11 
CFR  108.1(b).  then  reports  of 
independent  expenditures  are  not 
required  to  be  filed  with  that  State's 
Secretary  of  State. 

7.  11  CFR  104.4(f)    Aggregating 
Independent  Expenditures  for  Reporting 
Purposes 

Paragraph  (f)  of  11  CFR  104.4 
addresses  aggregation  of  independent 
expenditures  for  reporting  pm-poses. 
The  provisions  of  pre-BCRA  11  CFR 
109.1(f)  are  being  moved  to  this  section 
and  revised  to  explain  when  and  how 
political  committees  and  other  persons 
making  independent  expenditures  must 
aggregate  independent  expenditures  for 
purposes  of  determining  whether  48- 
hour  and  24-hour  reports  must  be  filed. 
Note  that  this  aggregation  rule  applies  to 
independent  expenditures  by  political 
committees,  as  well  as  other  persons; 
new  11  CFR  109.10(c)  and  (d)  cross- 
reference  this  paragraph.  Paragraph  (f) 
establishes  that  every  date  on  which  a 
communication  that  constitutes  an 
independent  expenditure  is  "publicly 
distributed"  or  otherwise  publicly 
disseminated  serves  as  the  date  used  to 
determine  whether  the  total  amount  of 
independent  expenditures  has,  in  the 
aggregate,  reached  or  exceeded  the 
threshold  reporting  amounts  ($1,000  for 
24-hour  reports  or  $10,000  for  48-hour 
reports).  The  term  "publicly 
distributed"  has  the  same  meaning  as 
provided  in  new  11  CFR  100.29(b)(3). 
which  the  Commission  promulgated  as 
part  of  the  electioneering 
communications  rulemaking. 
Electioneering  Communications  Final 
Rules,  67  FR  65,190,  65.192,  65,211 
(Oct.  23,  2002).  The  term  "publicly 
disseminated"  refers  to  communications 
that  are  made  public  via  other  media, 
e.g.,  newspaper,  magazines,  handbills. 
Thus,  paragraph  (f)  sets  the  same  date  as 
the  starting  date  from  which  a  person 
would  have  one  or  two  days,  where 
applicable,  to  file  a  24-hour  or  48-hour 
report  of  independent  expenditures. 

Congress  changed  the  reporting 
requirements  for  independent 
expenditures  by  adding  the  phrase  "or 
contracts  to  make"  in  2  U.S.C.  434(g)(1) 
and  (2).  By  doing  so,  BCRA  ties  24-hour 
and  48-hour  reporting  of  independent 


expenditm-es  to  the  time  when  a  person 
"makes  or  contracts  to  make 
independent  expenditures"  aggregating 
at  or  above  the  $1,000  and  $10,000 
thresholds,  respectively.  Therefore, 
imder  new  11  CFR  104.4(f),  each  person 
must  include  in  the  calculation  of  the 
aggregate  amoimt  of  independent 
expenditxu-es,  both  disbursements  for 
independent  expenditures  and  all 
contracts  obligating  funds  for 
disbursements  for  independent 
expenditures.  Under  this  new  rule  and 
the  timing  requirements  described 
above,  when  a  communication  that 
constitutes  an  independent  expenditure 
is  publicly  distributed  or  publicly 
disseminated,  the  person  who  paid  for, 
or  who  contracted  to  pay  for,  the 
communication  is  able  to  determine 
whether  the  communication  satisfies  the 
"express  advocacy"  requirement  of  the 
definition  of  an  independent 
expenditure  (see  11  CFR  100.16)  and 
therefore  must  determine  whether  the 
disbiusement  for  that  communication 
constitutes  an  independent  expenditure. 
A  person  reaching  or  exceeding  the 
applicable  reporting  threshold  is 
required  to  submit  a  report  by  11:59 
p.m.  Eastern  Standard/Daylight  Time  on 
the  day  after,  for  24-hoiu'  reporting,  or 
two  days  after,  for  48-hour  reporting,  the 
date  of  the  public  distribution  or  public 
dissemination  of  that  communication. 
Please  note  that  under  these  rules, 
independent  expenditures  must  be 
reported  by  political  committees  after  a 
disbursement  is  made,  or  a  debt 
reportable  under  11  CFR  104.11(b)  is 
incurred,  for  an  independent 
expenditm-e,  but  no  later  than  11:59 
p.m.  on  the  day  following  the  date  on 
which  the  independent  expenditure  is 
first  publicly  distributed  or  otherwise 
publicly  disseminated. 

In  some  situations,  a  political 
conunittee  does  not  make  a  payment  or 
incur  a  reportable  debt  before  the 
communication  that  constitutes  the 
independent  expenditure  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  If  the  communication  is 
both  publicly  distributed  or  otherwise 
publicly  disseminated  and  paid  for  in 
the  same  reporting  period,  then  the 
political  committee  must  report  the 
independent  expenditure  on  Schedule  E 
for  that  reporting  period.  If  the 
communication  is  aired  in  one  reporting 
period  (e.g.,  during  August  for  a 
monthly  filer)  emd  payment  is  made  in 
a  later  reporting  period  (e.g.,  during 
September),  then  the  political 
committee  must  report  the  independent 
expenditure  as  a  memo  entry  on 
Schedule  E  on  its  August  report  if  the 
-  $10,000  threshold  has  been  exceeded 


and  on  Schedule  D  if  it  is  a  reportable 
debt  under  11  CFR  104.11.  The 
September  report  should  show  a 
payment  on  Schedule  E  and  the  same 
payment  on  Schedule  D,  if  applicable. 

In  other  situations,  however,  a 
political  committee  may  pay  the 
production  and  distribution  costs 
associated  with  an  independent 
expenditure  in  one  reporting  period,  but 
not  publicly  distribute  or  otherwise 
publicly  disseminate  it  until  a  later 
reporting  period.  In  this  case,  the 
political  committee  must  report  the 
payment  as  a  disbiu^ement  on  Schedule 
B  for  operating  expenditures.  When,  in 
a  subsequent  reporting  period,  the 
communication  is  publicly  distributed 
or  otherwise  publicly  disseminated,  the 
political  committee  must  file  a  Schedule 
E  for  the  independent  expenditure 
referencing  the  earlier  Schedule  B 
transaction.  The  political  committee 
must  also  report  the  disbursement  for 
the  independent  expenditure  as  a 
negative  entry  on  Schedule  B  so  the 
total  disbursements  are  not  inflated. 
Alternatively,  if  the  political  committee 
wishes  to  disclose  the  independent 
expenditure  before  the  communication 
is  publicly  disseminated,  it  could  report 
the  independent  expenditure  on 
Schedule  E  for  the  reporting  period  in 
which  the  disbursement  is  made,  with 
no  further  reporting  obligation  except 
for  the  48-hour  report  if  the  total 
amount  of  disbiu"sements  for 
independent  expenditures  equals  or 
exceeds  $10,000  on  the  day  the 
communication  is  publicly  distributed 
or  otherwise  publicly  disseminated. 

Obligations  incurred,  but  not  yet  paid 
that  are  reportable  debts,  must  be 
reported  on  Schedule  D.  For 
independent  expenditures  once  the 
$10,000  threshold  is  exceeded,  political 
•committees  must  also  report  memo 
entries  on  Schedule  E.  When,  in  a 
subsequent  reporting  period,  the 
communication  is  publicly  distributed 
or  otherwise  publicly  disseminated,  the 
political  conunittee  must  file  a  Schedule 
E  referencing  the  debt  on  Schedule  D. 
The  political  committee  must  continue 
to  report  the  debt  on  Schedule  D  and 
any  payment  on  the  debt  on  Schedules 
D  and  E,  until  the  debt  is  extinguished. 

The  Commission  received  one 
comment  supporting  this  proposal  to 
base  reporting  of  independent 
expenditures  on  the  date  of  public 
distribution  or  public  dissemination, 
rather  than  on  the  date  a  contract  is 
executed.  The  policy  reasons  for 
adopting  this  reading  of  BCRA  are  the 
same  as  those  set  forth  in  the 
Explanation  and  Justification  below  for 
the  reporting  of  electioneering 
communications. 
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8.  Additional  Requirements  in  the 
Internal  Revenue  Code 

The  Commission  received  one 
comment  from  the  Internal  Revenue 
Service  ("IRS")  on  the  coordinated  and 
independent  expenditure  NPRM,  which 
noted  generally  that  even  though  some 
entities  that  are  political  organizations 
within  the  meaning  of  section  527  of  the 
Internal  Revenue  Code  may  not  be 
obliged  to  report  contributions  or 
expenditures  to  the  Commission,  these 
entities  may  still  be  required  to  report 
to  the  IRS.  The  IRS  offered  the  following 
explanation,  which  the  Commission  is 
including  here  to  provide  additional 
guidance  regarding  the  potential  overlap 
between  the  Internal  Revenue  Code  and 
the  Commission's  regulations.  Section 
527(j)  of  the  Internal  Revenue  Code 
requires  the  reporting  on  IRS  Form  8872 
of  certain  contributions  received  and 
expenditures  made  by  a  tax-exempt 
political  organization  unless  (i)  the 
organization  reports  under  the  FECA  as 
a  political  committee;  (ii)  the 
organization  is  a  State  or  local 
committee  of  a  political  party  or 
political  committee  of  a  State  or  local 
candidate:  (iii)  the  organization  is  a 
qualified  State  or  local  political 
organization  within  the  meaning  of 
section  527(e)(5)  of  the  Internal  Revenue 
Code;  (iv)  the  organization  reasonably 
anticipates  that  it  will  not  have  gross 
receipts  of  $25,000  or  more  for  any 
taxable  year;  (v)  the  organization  is 
otherwise  exempt  from  Federal  income 
taxation  under  section  501(a)  of  the 
Internal  Revenue  Code  because  it  is 
described  in  section  501(c)  of  the 
Internal  Revenue  Code;  or  (vi)  the 
expenditure  made  is  treated  as  an 
independent  expenditure  under  the 
FECA.  In  certain  situations  this  could 
require  a  tax-exempt  political 
organization  making  coordinated 
expenditures  to  report  such 
expenditures  on  IRS  Form  8872  even 
though  that  organization  would  not  be 
required  to  report  such  items  to  the 
Commission.  Moreover,  a  tax-exempt 
political  organization  that  is  required  to 
report  one  or  more  independent 
expenditures  to  the  Commission  might 
also  have  to  report  certain  contributions 
received  and  other  expenditures  to  the 
IRS. 


11  CFR  104:5 
434lal(2)) 


Filing  Dates  (2  U.S.C. 


Section  104.5  sets  forth  filing  dates  for 
all  reporting  entities,  including  political 
committees.  The  NPRM  proposed 
revisions  to  the  rules  for  24-hour  reports 
of  independent  expenditures  and 
proposed  adding  provisions  for  24-hour 
reports  of  electioneering  - 


communications  and  48-hour  reports  of 
independent  expenditures.  The  final 
rules  in  section  104.5  track  the  proposed 
rules,  with  the  changes  described  below. 

Section  104.5(a)  is  being  revised  to  set 
forth  the  new  reporting  schedule  for  the 
principal  campaign  committees  of 
House  of  Representatives  and  Senate 
candidates.  Prior  to  BCRA,  the  principal 
campaign  committees  of  these 
candidates  were  allowed  to  file  semi- 
annually in  non-election  years.  After 
November  5,  2002.  excluding  reports  for 
2002  runoff  elections,  principal 
campaign  committees  of  House  of 
Representatives  and  Senate  candidates 
must  file  quarterly  reports  in  non- 
election  years,  as  well  as  in  the  election 
year.  2  U.S.C.  434(a)(2)(B).  Revised 
paragraphs  (a)  and  (a)(1)  of  section  104.5 
now  state  that  these  committees  must 
file  quarterly  reports.  Like  other 
quarterly  reports,  these  must  be 
complete  as  of  March  31,  June  30, 
September  30,  and  December  31,  and 
must  be  filed  by  April  15,  July  15, 
October  15,  and  January  31  of  the 
following  year,  respectively.  Paragraph 
(a)(2)  of  11  CFR  104.5  sets  forth  the 
requirements  for  pre-election  and  post- 
general  election  reports  in  the  election 
year  and  is  identical  to  paragraphs 
(a)(l)(i)  and  (ii)  of  pre-BCRA  11  CFR 
104.5.  The  rules  regarding  semi-annual 
reporting  from  pre-BCRA  section 
104.5(a)  are  being  deleted.  Please  note 
that  these  new  reporting  dates  do  not 
affect  the  principal  campaign 
committees  or  other  authorized 
committees  of  Presidential  candidates. 

Revisions  to  paragraph  (c)  state  that 
while  unauthorized  political 
committees  may  choose  to  file  quarterly 
or  monthly,  a  national  committee  of  a 
political  party  must  report  monthly 
under  new  11  CFR  104.5(c)(4),  which  is 
discussed  below.  Consequently, 
national  party  committees  are  no  longer 
permitted  to  change  their  filing 
frequency.  Paragraphs  (c)  and  (c)(4) 
have  been  revised  since  the  NPRM  to 
consolidate  the  references  to  the 
national  party  committees,  including 
the  national  congressional  campaign 
committees. 

Paragraph  (c)(4)  of  11  CFR  104.5  is  a 
new  provision  implementing  the  BCRA 
requirement  that  all  national  political 
party  committees  must  report  on  a 
monthly  basis.  2  U.S.C.  434(a)(4)(B). 
Previously,  national  party  committees 
were  allowed  to  file  quarterly  in  the 
election  year  and  semi-annually  in  the 
non-election  years.  Under  the  changes 
to  the  Act  made  by  BCRA,  national 
political  party  committees  must  file 
monthly,  and  must  file  pre-general 
election  and  post-general  election 
reports.  BCRA's  changes  to  FECA  in  this 


regard  may  be  intended  to  remove  any 
doubt  as  to  whether  national  political 
party  committees  that  file  quarterly 
must  file  these  pre-election  reports  if 
they  do  not  make  any  contributions  or 
expenditures  on  behalf  of  candidates  in 
these  elections  during  pre-election 
reporting  periods.  These  rules 
implement  BCRA's  amendment.  No 
commenters  addressed  this  topic. 

The  Commission  sought,  but  received 
no  comments  on  whether  the  national 
Congressional  campaign  committees  of 
the  political  parties  should  be  included 
in  this  new  monthly  filing  requirement 
for  national  political  party  committees. 
The  final  rules  require  the 
Congressional  campaign  committees  of 
national  parties  to  file  monthly  for 
several  reasons.  First,  Congressional 
campaign  committees  are  treated  as 
committees  of  a  national  political  party 
elsewhere  in  the  Act  and  flie 
regulations.  For  example,  11  CFR  110.1 
specifically  includes  the  Congressional 
campaign  committees  as  committees 
that  are  "established  and  maintained  by 
a  national  political  party."  Further,  the 
Supreme  Court  in  FEC  v.  Democratic 
Senate  Campaign  Committee,  454  U.S. 
27,  39  (1981),  stated  that  the  National 
Republican  Senatorial  Committee  is  part 
of  the  Republican  Party  organization.  By 
analogy,  the  other  Congressional 
campaign  committees  are  also  a  part  of 
their  national  party  organizations. 
Moreover,  the  Commission  notes  that 
BCRA  included  a  committee  of  a 
national  political  party  in  this  monthly 
filing  requirement,  rather  than  the 
committee  of  a  national  political  party. 
The  wording  seems  to  foreclose  the 
argument  that  Congress  intended  to 
include  only  the  national  committees  of 
the  political  parties  in  the  monthly 
filing  requirement. 

Paragraph  (g)  of  11  CFR  104.5  moves 
the  pre-BCRA  contents  of  paragraph  (g) 
to  new  paragraph  (g)(2)  with  revisions, 
and  adds  a  new  paragraph  (g)(1),  which 
requires  that  48-hour  reports  of 
independent  expenditures  must  be 
received  by  the  Commission  no  later 
than  11:59  p.m.  Eastern  Standard/ 
Daylight  Time  on  the  second  day 
following  the  date  on  which  a 
communication  is  publicly  distributed 
or  otherwise  publicly  disseminated!  The 
Commission  received  one  comment  on 
paragraph  (g)  of  section  104.5,  which 
urged  the  Commission  to  clarify  that  the 
filing  requirements  for  subsequent 
reports  of  independent  expenditures 
(24-hour  and  48-hour  reports)  would  be 
triggered  by  the  public  dissemination  or 
distribution  of  the  communication  (as 
with  the  initial  reports).  Note  that  the 
term  "publicly  distributed"  refers  to 
communications  distributed  by  radio  or 
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television  (see  11  CFR  100.29(b)(3))  and 
the  term  "publicly  disseminated"  refers 
to  communications  that  are  made  public 
via  other  media,  e.g.,  newspaper, 
magazines,  handbills.  New  paragraph 
(g)(4)  explains  when  communications 
that  are  mailed  are  considered  to  be 
"publicly  distributed." 

New  paragraph  (j)  of  section  104.5 
addresses  the  filing  dates  for 
electioneering  communications. 
Specifically,  it  provides  that  the  24-hour 
statements  must  be  received  by  the 
Commission  by  11:59  p.m.  Eastern 
Standard/Daylight  Time  on  the  day 
following  the  disclosure  date. 

11  CFR  104.19    [Reserved] 

Section  104.19  of  11  CFR  is  added 
and  reserved  for  future  use. 

11  CFR  104.20    Reporting 
Electioneering  Communications 

1.  Introduction 

In  the  Explanation  and  Justification 
for  the  Electioneering  Communications 
Final  Rules,  the  Commission  stated  it 
would  revise  the  proposed  rules  on 
reporting  electioneering 
communications  and  re-propose  the 
rules  as  part  of  this  rulemaking.  ^  67  FR 
at  65,209.  Consequently,  the  NPRM  for 
this  reporting  rulemaking  included  the 
revised  proposed  rules  fot-the  reporting 
requirements  for  electioneering 
communications  at  proposed  1 1  CFR 
104.20.  The  following  explanation  and 
justification  for  11  CFR  104.20  discusses 
comments  resulting  from  the  Reporting 
NPRM  and  the  Electioneering 
Communications  NPRM.  Although  the 
Electioneering  Communications  NPRM 
would  have  designated  the  reporting  of 
electioneering  communications  as 
section  104.19,  the  proposed  rules  in  the 
Reporting  NPRM  designated  reporting  of 
electioneering  communications  as 
proposed  section  104.20.  In  the 
following  explanation  and  justification, 
citations  to  104.19  refer  to  the  original 
proposed  rules  in  the  Electioneering 
Communications  NPRM,  and  citations 
to  104.20  refer  to  the  proposed  rules  in 
the  Reporting  NPRM  and  the  final  rules. 

2.  11  CFR  104.20(a)    Definitions 

New  section  104.20(a)  includes  the 
definitions  for  the  relevant  terms  that 
are  used  throughout  new  section  104.20. 
These  terms  are:  (1)  Disclosure  date;  (2) 
direct  costs  of  producing  or  airing 
electioneering  communications;  (3) 
persons  sharing  or  exercising  direction 
or  control;  (4)  identification;  and  (5) 
publicly  distributed. 


A.  11  CFR  104.20(a)(1) 
"Disclosure  Date" 


Definition  of 


'  The  original  proposed  rules  were  part  of  the 
Electioneering  Communications  NPRM.  See  67  FR 
at  51,145. 


BCRA  requires  persons  who  make 
electioneering  communications  that  cost 
more  than  $10,000  to  file  disclosure 
statement.5  with  the  Commission  within 
24  hours  of  the  disclosure  date.  2  U.S.C. 
434(f)(1).  In  the  Electioneering 
Communications  NPRM,  proposed 
section  104.19(b)  would  have  defined 
"disclosiu-e  date"  as  "the  first  date  by 
which  a  person  has  made  one  or  more 
disbursements,  or  has  executed- one  or 
more  contracts  to  make  disbursements, 
for  the  direct  costs  of  producing  or 
airing  electioneering  commimications 
aggregating  in  excess  of  $10,000."  67  FR 
at  51,145.  The  Electioneering 
Commimications  NPRM,  however,  also 
sought  comment  on  whether  the , 
disclosure  date  should  be  the  date  on 
which  the  electioneering 
communication  aired.  Thus,  under  this 
proposal,  an  organization  could  make 
disbursements  or  enter  into  a  contract  to 
make  disbursements  that  exceed 
$10,000,  but  would  not  be  required  to 
disclose  the  disbursements  or  contract 
until  the  electioneering  communication 
is  aired.  Although  BCRA  uses  the  term 
"airing,"  the  Commission  has 
determined  that  "publicly  distributed" 
more  accurately  encompasses  how 
electioneering  communications  are 
disseminated  to  the  public,  including 
the  airing  of  these  communications.  See 
below  for  discussion  of  the  definition  of 
"publicly  distributed." 

All  of  the  commenters  who  addressed 
this  issue  disagreed  with  the  proposed 
rule  in  the  Electioneering 
Communications  NPRM  and  advocated 
adopting  a  final  rule  that  would  define 
"disclosure  date"  as  the  date  of  the 
pubUc  distribution  of  the  electioneering 
communication.  They  argued  that  there 
is  no  electioneering  communication, 
and  therefore  no  reporting  requirement, 
vmtil  the  communication  is  actually 
publicly  distributed. 

Taking  into  consideration  the 
comments  described  above,  proposed 
section  104.20(a)(1)  in  the  Reporting 
NPRM  would  have  defined  "disclosure 
date"  as  the  date  on  which  an 
electioneering  communication  is 
publicly  distributed  where  there  have 
been  disbursements,  or  executed 
contracts  for  disbursements,  for  the 
direct  costs  of  producing  or  airing  an 
electioneering  communication 
aggregating  in  excess  of  $10,000.  The 
Commission  received  one  comment  on 
the  revised  proposed  definition  of 
"disclosure  date"  at  section 
104.20(a)(1),  which  supported  this 
approach.  The  final  rule  in  section 
104.20(a)(1)  is  similar  to  the  proposed 


rule.  This  date  reflects  the 
Commission's  concerns  that  there  are 
legal  and  practical  issues  associated 
with  compelling  disclosure  of  potential 
electioneering  communications  before 
they  are  finalized  and  publicly 
distributed,  and  premature  disclosure 
may  require  reporting  entities  to  divulge 
confidential  strategic  and  political 
informMion  about  their  possible  future 
activities. 

Consequently,  under  new  section 
104.20(a)(l)(i),  "disclosure  date"  means 
the  first  time  in  a  calendar  year  that  an 
electioneering  communication  is 
publicly  distributed  where  the  maker  of 
the  electioneering  commimications  has 
also  surpassed  the  $10,000 
disbursement  threshold.  Counting 
toward  the  threshold  are  disbursements 
made  at  any  time  for  the  direct  costs  of 
producing  or  airing  either  that 
communication  or  any  other  previously 
unreported  electioneering  , 
communication.  Thus,  even 
disbursements  for  the  direct  costs  of 
producing  or  airing  the  electioneering 
communication  made  in  calendar  years 
prior  to  the  public  distribution  of  the 
electioneering  communication  are 
aggregated  toward  the  $10,000 
threshold.  Conversely,  any  costs  already 
reported  for  earlier  electioneering 
communications  are  not  aggregated 
toward  the  $10,000  threshold.  After  the 
first  disclosure  date,  subsequent 
disclosure  dates  occur  in  the  same 
calendar  year  in  which  an 
electioneering  communication  is 
publicly  distributed,  if  that  person  has 
made  additional  disbursements  for  the 
direct  costs  of  producing  or  airing  an 
electioneering  communication  that,  in 
the  aggregate,  exceed  $10,000.  11  CFR 
104.20(a){l)(ii).  The  following  example 
illustrates  how  the  definition  of 
"disclosure  date"  operates.  From 
November  of  one  year  to  March  of  the 
next  year,  Person  X  spends  $25,000  in 
direct  costs  to  produce  and  air  an 
electioneering  communication,  and  the 
communication  is  publicly  distributed 
on  March  15.  Thus,  March  15  is  the 
initial  disclosure  date  under  11  CFR 
104.20(a)(l)(i).  Person  X  then  pays 
another  $5000  to  publicly  distribute  the 
same  communication  on  April  1.  April 
1  is  not  a  disclosure  date  because  the 
subsequent  disbursement  does  not 
exceed  $10,000.  On  April  15,  Person  X 
pubUcly  distribute*  a  different 
electioneering  communication  for 
which  she  spent  $7000  in  direct  costs  to 
produce  and  air.  April  15  is  a  disclosure 
date  under  11  CFR  104.20(a)(l)(ii) 
because  that  is  the  date  on  which  the 
communication  was  publicly 
distributed  and  the  aggregation  of  the 
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disbursements  for  the  direct  costs  after 
the  initial  disclosure  date  ($5000  plus 
$7000) exceeds  $10,000. 

B.  11  CFR  104.20(a)(2)    Definition  of 
"Direct  Costs  of  Producing  or  Airing 
Electioneering  Communications" 

In  the  Electioneering  Communications 
NPRM,  proposed  section  104.19(a) 
would  have  required  every  person  who 
makes  a  disbursement,  or  executes  a 
contract,  for  the  direct  costs  of 
producing  or  airing  electioneering 
communications  that  aggregate  in  excess 
of  $10,000  during  a  calendar  year,  to  file 
a  statement  with  the  Conunission. 
Electioneering  Communications  NPRM, 
67  FR  at  51,145-46.  Furthermore, 
proposed  section  104.19(a)(2)  would 
have  included  a  non-exhaustive  list  of 
what  constitutes  direct  costs  of 
electioneering  communications.  Id.  The 
Commission  sought  conunent  on  two 
issues  relating  to  this  proposed 
requirement.  The  first  was  whether  the 
list  in  proposed  section  104.19(a)(2)  was 
adequate  and  whether  the  list  should  be 
exhaustive.  The  second  issue  was 
whether  the  direct  costs  of  producing  an 
electioneering  communication  and  the 
direct  costs  of  airing  it  should  be 
aggregated  separately  or  together  to 
determine  whether  such  costs  exceed 
$10,000.  The  second  issue  is  discussed 
in  further  detail  in  the  explanHtion  and 
justification  for  new  section  104.20(b). 

The  commenters  on  the 
Electioneering  Communications  NPRM 
were  split  on  the  issue  of  whether  the 
list  of  direct  costs  in  proposed  section 
104.19(a)(2)  should  be  exhaustive  or 
non-exhaustive.  One  commenter  who 
supported  an  exhaustive  list  argued  that 
it  is  clear  what  is  involved  in  producing 
a  communication,  and  the  proposed  rule 
adequately  addresses  those  costs. 
Another  commenter  reconunended  a 
non-exhaustive  list  so  that  the 
Commission  could  retain  flexibility  to 
identify  other  costs  associated  with 
producing  and  airing  communications 
not  listed  in  the  proposed  rules. 

In  order  to  provide  clear  guidance  on 
this  issue,  proposed  11  CFR  104.20(a)(2) 
in  the  Reporting  NPRM  included  an 
exhaustive  list  of  direct  costs  associated 
with  producing  or  airing  an 
electioneering  commimication.  The 
Commission  sought  comments  on 
whether  the  proposed  definition  shoidd 
include  any  other  direct  costs  associated 
with  producing  or  airing  electioneering 
communications.  In  particular,  the 
Commission  sought  comment  on  what, 
if  any,  additional  in-house  production 
costs  should  be  considered  direct  costs. 

The  final  rule  in  new  section 
104.20(a)(2)  is  similar  to  the  proposed 
rule  in  the  Reporting  NPRM,  and 


defines  "direct  costs  of  producing  or 
airing"  with  an  exhaustive  list. 
Paragraph  (a)(2)(i)  has  been  clarified  to 
include  "costs  charged  by  a  vendor"  to 
show  that  the  nature  of  service,  not  the 
nature  of  the  vendor  providing  the 
service,  controls  whether  its  cost  should 
be  included.  (The  NPRM  version  listed 
"costs  charged  by  a  production 
company,"  which  unduly  focused  on 
the  type  of  company  providing  the 
service.)  Paragraph  (a)(2)(ii)  has  been 
revised  to  include  the  cost  of  studio 
time  and  material  costs,  which  are  in- 
house  out-of-pocket  production  costs. 
The  Commission  understands  "direct 
cost  of  producing  or  airing 
electioneering  communications"  as  used 
in  2  U.S.C.  434(f)(4)(A)  and  (B)  to 
include  all  such  out-of-pocket  costs  and 
to  not  distinguish  between  those 
provided  by  vendors  or  those  provided 
by  in-house  resources. 

One  commenter  addressed  the  issue 
of  what  should  be  included  in  an 
exhaustive  list.  The  conunenter 
supported  an  exhaustive  list  and  agreed 
with  the  items  on  the  list  in  proposed 
section  104.20(a)(2).  The  commenter 
also  suggested  that  the  Commission 
make  clear  in  the  final  rule  that  the 
definition  does  not  "include  planning  or 
preparatory  costs  such  as  polling  and 
focus  groups,  or  in-house  costs  such  as 
staff  compensation  and  other  overhead." 

Paragraph  (a)(2)'s  list  of  vendor 
production  costs,  in-house  production 
costs,  and  airtime  costs  is  exhaustive. 
Only  costs  that  fit  within  these 
categories  are  included.  Illustrative 
examples  of  costs  charged  by  a  vendor 
are  also  included  in  the  regulation,  and 
these  examples  are  not  exhaustive. 
Paragraph  (a)(2)(ii)  makes  clear  that  part 
of  the  costs  addressed  by  the 
conunenter,  which  are  described  as  "in- 
house  costs  such  as  staff  compensation 
and  other  overhead,"  are  not  among  the 
enumerated  out-of-pocket  costs,  so  they 
will  not  be  included  in  paragraph 
(a)(2)(ii).  The  other  of  the  commenter's 
examples  of  polling  and  focus  groups 
are  not  production  costs  as  they  are  too 
attenuated  from  the  resulting 
communication  to  be  considered  "direct 
costs  of  producing  or  airing  an 
electioneering  communication"  under  2 
U.S.C.  434(f)(4). 

The  final  rule  requires  statements  of 
electioneering  communications  to  be 
filed  when  the  direct  costs  of  producing 
or  airing  electioneering  communications 
exceed  $10,000.  In  both  the  Reporting 
NPRM  and  the  Electioneering 
Communications  NPRM,  the 
Commission  sought  comment  on  how  to 
aggregate  the  direct  costs  of  producing 
or  airing  an  electioneering 
communication  to  determine  whether 


the  $10,000  threshold  has  been 
exceeded.  The  commenters  on  the 
Electioneering  Communications  NPRM 
disagreed  on  this  issue.  Some 
commenters  argued  that  BCRA  should 
be  read  to  require  that  production  costs 
should  be  aggregated  separately  for  the 
airtime  costs.  Under  this  interpretation, 
if  it  costs  a  person  $7,000  to  produce  the 
electioneering  communication  and 
$7,000  to  air  it,  the  threshold  is  not  met 
because  neither  the  direct  costs  of 
producing  or  airing  the  electioneering 
communication  exceeded  $10,000.  In 
contrast,  other  commenters  argued  that 
BCRA  mandates  that  the  direct  costs  of 
producing  and  airing  the  electioneering 
communication  be  aggregated.  Under 
this  approach,  the  example  above  would 
result  in  the  $10,000  threshold  being 
met  because  the  direct  costs  of 
producing  and  airing  are  $14,000. 

The  Commission  has  decided  that  it  is 
appropriate  to  require  that  the  costs  of 
producing  and  the  costs  of  airing  be 
added  together,  rather  than  coiuited 
separately,  to  determine  whether  the 
threshold  has  been  met.  Thus,  when  the 
direct  costs  of  producing  or  airing  an 
electioneering  communication  exceed 
$10,000  when  combined,  the  person 
who  makes  the  electioneering 
conmiunication  would  be  required  to 
file  a  statement  with  the  Commission 
when  the  electioneering  communication 
is  publicly  distributed.  Additionally,  the 
Commission  agrees  with  a  commenter 
who  noted  that,  as  a  practical  matter,  for 
most  electioneering  communications, 
the  $10,000  threshold  will  be  exceeded, 
regardless  of  whether  the  production 
costs  and  the  airing  costs  are  aggregated 
separately  or  together. 

C.  11  CFR  104.20(a)(3)    Definition  of 
"Persons  Sharing  or  Exercising 
Direction  or  Control" 

The  Electioneering  Commuinications 
NPRM  included  two  proposed 
alternatives,  identified  as  Alternative  4- 
A  and  Alternative  4-B.  to  implement 
the  BCRA  requirement  to  disclose  "any 
person  sharing  or  exercising  direction  or 
control  over  the  activities"  of  the  person 
making  the  disbursement  for 
electioneering  conununications.  See  2 
U.S.C.  434(f)(2)(A).  Many  of  the 
commenters  asserted  that  both 
alternatives  were  vague  and  could 
encompass  a  large  number  of  people, 
especially  for  electioneering 
communications  made  by  membership 
organizations.  Some  of  the  conunenters 
were  also  concerned  that  disclosing  this 
information  may  reveal  sensitive  or 
confidential  information  and  the 
decision-making  processes  of 
organizations,  especially  non-profit 
organizations,  thereby  placing  them  at  a 
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competitive  disadvantage.  For  these 
reasons,  these  commenters  argued  that 
the  Conunission  should  require  limited, 
if  any,  disclosure  of  persons  who  share 
or  exercise  direction  or  control  over  the 
person  who  makes  disbvusements  for 
electioneering  communications  or  the 
activities  involved  in  making 
electioneering  communications. 

In  contrast,  several  commenters, 
including  the  Congressional  sponsors  of 
BCRA,  disagreed  with  both  alternatives 
because  in  their  view  neither  would 
disclose  sufficiently  the  information 
required  by  BCRA.  See  2  U.S.C. 
434(f)(2)(A).  They  asserted  that  BCRA 
requires  disclosure  of  not  only  those 
who  have  direction  or  control  over  the 
electioneering  communications,  but  also 
those  who  have  direction  or  control  over 
the  organization  that  makes  the 
electioneering  communications. 

While  the  Commission  recognizes  the 
concerns  of  those  who  objected  to 
disclosure  of  the  decision-making 
process  of  their  organizations,  BCRA 
requires  persons  who  make 
electioneering  communications  to 
disclose  those  who  share  or  exercise 
direction  or  control  over  the  person 
making  the  disbiu'sement  for 
electioneering  communications.  2 
U.S.C.  434(f)(2)(A).  Because  neither 
Alternative  4-A  nor  Alternative  4-B  in 
the  Electioneering  Communications 
NPRM  appeared  to  encompass  the 
disclosure  required  by  BCRA,  proposed 
section  104.20(c)(2)  in  the  Reporting 
NPRM  did  not  incorporate  either  of  the 
two  alternatives.  Instead,  proposed 
paragraph  (c)(2)  followed  the  wording  of 
2  U.S.C.  434(f)(2)(A). 

To  provide  further  guidance  on 
proposed  section  104.20(c)(2),  the 
proposed  rules  included  a  deHnition  of 
"sharing  or  exercising  direction  or 
control."  Because  it  appears  that  the 
term  "direction  or  control"  in  2  U.S.C. 
434(f)(2)(A)  refers  to  the  management  or 
decision-making  process  of  an 
organization,  including  a  qualified 
nonprofit  corporation  ("QNC"), 
proposed  section  104.20(a)(3)  would 
have  defined  "sharing  or  exercising 
direction  or  control"  to  mean  exercising 
authority  or  responsibility  for  policy 
formulation,  day-to-day  management, 
obligation  of  funds,  or  hiring  or  firing 
employees. 

The  Commission  also  sought 
comment  on  an  alternative  definition  of 
"sharing  or  exercising  direction  or 
control"  that  was  not  in  the  proposed 
rule.  Reporting  NPRM,  67  FR  at  64,560. 
Under  the  alternative  definition 
described  in  the  NPRM,  the  term  would 
mean  the  officers,  directors,  partners,  or 
any  other  individuals  who  have  the 
authority  to  bind  the  organization; 


entity,  or  person  making  the 
disbursement  for  electioneering 
communication.  With  this  alternative 
the  Commission  sought  a  more 
objective,  bright-line  definition  of 
"direction  or  control"  that  focused  the 
definition  on  those  persons  who  have 
the  authority  to  act  on  behalf  of  the 
organization.  One  conunenter  addressed 
this  issue.  The  conunenter  supported 
the  alternative  definition  arguing  that 
proposed  section  104.20(a)(3)  was 
overly  broad  and  that  the  alternative 
definition  better  captured  the 
requirements  of  BCRA.  The  conunenter 
also  suggested  that  the  alternative 
definition  be  further  narrowed  to 
include  only  officers,  directors,  and 
partners. 

The  Commission  is  adopting  this 
bright-line  alternative  approach 
described  in  the  NPRM,  with  the 
clarifications  described  below,  as  new 
section  104.20(a)(3)  because  it  properly 
encompasses  BCRA's  clear  requirement 
to  identify  persons  who  exercise 
direction  or  control  over  the  person 
making  the  electioneering 
communication.  The  Commission 
prefers  the  clarity  of  the  bright-line 
approach  to  what  may  be  the  broader 
coverage  of  the  NPRM's  proposed  rule 
text  in  order  to  avoid  the  vagueness 
involved  in  describing  the  functions 
that  the  rule  intended  to  capture.  New 
section  104.20(a)(3)  defines  "persons 
sharing  or  exercising  direction  or 
control"  with  a  list  of  organizational 
positions  that  are  readily  known  and 
verifiable:  officer,  director,  executive 
director,  partner,  and  in  the  case  of 
luiincorporated  organizations,  owner.  In 
addition  to  this  list,  new  section 
104.20(a)(3)  includes  the  "equivalent" 
of  executive  director.  This  term  is 
intended  to  include  the  senior  staff 
position  in  an  organization,  whatever  its 
tide,  that  functions  as  an  executive 
director  does.  Thus,  the  Commission 
believes  that  the  positions  named  or 
described  in  new  section  104.20(a)(3) 
Y  provide  sufficient  scope  to  capture  , 
^Responsible  persons  without  sweeping 
too  broadly. 

D.  11  CFR  104.20(a)(4)    Definition  of 
"Identification" 

New  section  104.20(a)(4)  incorporates 
the  definition  of  the  term 
"identification"  in  11  CFR  100.12.  This 
definition  is  identical  to  the  proposed 
definition.  No  commenter  discussed  this 
definition. 

E.  101  CFR  104.20(a)(5)    Definition  of 
"Publicly  Distributed" 

In  the  Electioneering  Communications 
Final  Rules,  the  Commission  defines 
"publicly  distributed"  to  mean  "aired. 


broadcast,  cablecast,  or  otherwise 
disseminated  through  the  facilities  of  a 
television  station,  radio  station,  cable 
television  system,  or  satellite  system." 
11  CFR  100.29(b)(6).  Therefore,  new 
section  104.20(a)(5)  adopts  the 
definition  of  "publicly  distributed"  in 
11  CFR  100.29(b)(6).  The  term  "publicly 
distributed"  is  used  throughout  the  final 
rules  instead  of  "airing,"  except  in  the 
definition  of  "direct  costs  of  producing 
or  airing." 


Who  Must  Report 


3.  11  CFR  104.20(b) 
and  When 

New  section  104.20(b)  details  who 
must  report  electioneering 
communications  to  the  Commission  and 
when  thdse  statements  are  due.  The 
final  rule  states  that  every  person  who 
makes  a  disbursement  or  executes  a 
contract  to  make  a  disbursement  for 
electioneering  communications  that 
exceeds  $10,000  in  direct  costs  must  file 
a  statement  with  the  Commission  by  the 
end  of  the  day  following  the  disclosure 
date.  The  various  elements  of  this  final 
rule  are  discussed  in  further  detail 
below. 

The  definitions  of  "electioneering 
communication"  in  11  CFR  100.29  and 
"disclosure  date"  in  11  CFR  104.20(a)(1) 
must  be  satisfied  in  order  for  an 
electioneering  communication  reporting 
obligation  to  arise.  Thus,  for  example, 
because  expenditures  are  exempted 
from  the  definition  of  "electioneering 
commimication"  by  2  U.S.C 
434(f)(3)(B)(ii)  and  11  CFR  100.29(c)(3),, 
political  committees  that  pay  for 
communications  with  funds  reportable 
as  expenditures  do  not  report  these 
payments  under  11  CFR  104.20. 
Similarly,  a  "disclosiue  date"  must  have 
occurred,  so  the  provisions  of  11  CFR 
104.20(a)(l)(i)  or  (ii)  must  have  been 
satisfied. 

BCRA  requires  that  statements  of 
electioneering  communications  be  filed 
within  24  hours  of  the  disclosure  date, 
that  is  the  date  on  which  an 
electioneering  communication  is 
publicly  distributed,  assuming  the 
$10,000  threshold  has  been  exceeded. 
11  CFR  104.20(a)(1).  One  witness  at  the 
August  28,  2002  public  hearing  on 
electioneering  communications 
acknowledged  that  in  some  cases-  it  may 
be  difficult  to  ascertain  when  an 
electioneering  communication  is 
publicly  distributed  for  purposes  of 
triggering  the  24-houLr  reporting  period. 
This  is  because  the  contract  may  not 
specify  a  precise  time  that  the 
communication  will  be  publicly 
distributed  or  because  in  some  instances 
the  broadcaster  does  not  air  the 
communication  during  the  block  of  time 
specified  in  the  contract,  although  the 
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day  of  initial  broadcast  will  generally  be 
known.  To  address  the  concern  that  a 
person  may  not  know  the  exact  time  an 
electioneering  communication  is 
publicly  distributed  diu-ing  the  day  that 
it  is  scheduled  to  air,  the  Commission 
is  interpreting  the  24-hour  period  in 
which  to  report  the  electioneering 
communication  as  starting  at  the  end  of 
the  day  in  which  the  communication  is 
publicly  distributed.  Therefore,  new 
section  104.20(b)  requires  reporting  of 
an  electioneering  communication  by  the 
end  of  the  following  day.  The 
Commission  did  not  receive  any 
comments  on  this  rule. 

The  last  sentence  of  proposed  section 
104.20(b)  stated  that  "[pjersons  other 
than  political  committees  must  file 
these  24-hour  statements  on  FEC  Form 
9"  (emphasis  added).  One  commenter 
correctly  noted  that  the  highlighted 
language  may  be  misleading  because  the 
Commission  had  stated  in  the 
Electioneering  Communications  Final 
Rules  that,  by  operation  of  the 
expenditure  and  independent 
expenditure  exemption  from  the 
definition  of  "electioneering 
communications,"  political  committees 
do  not  make  disbursements  for 
electioneering  communications.  See  67 
FR  at  65,197-98.  Therefore,  the  final 
rule  includes  a  sentence  that  makes 
clear  that  political  committees  report 
communications  that  ate  described  in 
11  CFR  100.29(a)  as  expenditures  or 
independent  expenditures  and  not  as  an 
electioneering  communication.  For 
those  persons  who  are  required  to  report 
electioneering  communications,  new 
section  104.20(b)  requires  all  the 
information  specified  in  new  section 
104.20(c)  be  reported  on  FEC  Form  9. 

4.  11  CFR  104.20(c)    Contents  of 
Statements 

New  section  104.20(c)  lists  eight  items 
that  must  be  included  in  the  statements 
of  electioneering  communications  that 
must  be  filed  with  the  Commission.  No 
commenters  addressed  the  introductory 
part  of  paragraph  (c).  The  final  rule 
slightly  rewords  the  proposed  rule  to 
clarify  that  the  information  to  be 
reported  on  FEC  Form  9  pertains  to 
electioneering  communications. 

A.  11  CFR  104.20(c)(1)    Identification 
of  the  Person  Making  the  Disbursements 

New  section  104.20(c)(1)  requires 
identification  of  the  persons  who  make 
a  disbursement,  or  execute  a  contract  to 
make  a  disbursement,  for  an 
electioneering  communication.  Under 
11  CFR  100.12,  as  incorporated  by  new 
section  104.20(a)(4),  "identification" 
means  an  individual's  first  name, 
middle  name  or  initial,  if  available,  and 


last  name;  mailing  address;  occupation; 
and  the  name  of  his  or  her  employer; 
and,  if  the  person  is  not  an  individual, 
the  person's  full  name  and  address.  New 
section  104.20(c)(1)  additionally 
requires  a  person  that  is  not  an 
individual  to  list  its  principal  place  of 
business.  This  rule  implements  the 
requirements  in  BCRA  at  2  U.S.C. 
434(f)(2)(A)  and  (B).  The  Commission 
did  not  receive  any  comments 
concerning  this  paragraph. 

B.  11  CFR  104.20(c)(2)    Identification  of 
Persons  Sharing  or  Exercising  Direction 
or  Control 

As  mandated  by  BCRA  at  2  U.S.C. 
434(f)(2)(A),  new  section  104.20(c)(2) 
requires  identification  of  persons 
sharing  or  exercising  direction  or 
control  over  persons  described  in 
paragraph  (c)(1),  disclosing  the  same 
type  of  information.  While  one 
commenter  addressed  the  definition  of 
"sharing  or  exercising  direction  or 
control,"  see  above,  no  commenter 
specifically  discussed  this  rule. 

C.  11  CFR  104.20(c)(3)    Identification  of 
the  Custodian  of  the  Books  and 
Accounts 

BCRA  at  2  U.S.C.  434(f)(2)(A)  requires 
disclosure  of  the  person  who  is  the 
custodian  of  the  books  and  accounts 
ft-om  which  electioneering 
commimication  disbursements  are 
made.  New  section  104.20(c)(3) 
implements  this  new  provision.  The 
information  that  must  be  disclosed 
about  that  person  under  BCRA  and  the 
new  rules  is  the  same  as  the  information 
that  must  be  disclosed  about  the  persons 
described  in  paragraphs  (c)(1)  and  (c)(2), 
except  for  paragraph  (c)(l)'s 
requirement  that  a  person  that  is  not  an 
individual  state  its  principal  place  of 
business.  The  Commission  did  not 
receive  any  comments  on  this  rule. 

D.  11  CFR  104.20(c)(4)    Disclosure  of 
the  Amount  of  Each  Disbursement 

BCRA  also  requires  disclosure  of 
disbursements  of  more  than  $200  during 
the  period  covered  by  the  statement,  the 
date  the  disbursement  was  made,  and 
the  identification  of  the  person  who 
receives  the  disbursement.  2  U.S.C. 
434(f)(2)(C).  The  final  rule  in  new 
section  104.20(c)(4)  follows  the  wording 
of  the  proposed  rule  without  change  in 
implementing  this  BCRA  provision.  No 
commenter  discussed  this  provision  in 
the  proposed  rules. 

E.  11  CFR  104.20(c)(5)    Disclosure  of 
Candidates  and  Elections 

Under  2  U.S.C.  434(f)(2)(D),  the 
elections  to  which  electioneering 
communications  pertain,  as  well  as  the 


names  of  all  clearly  identified 
candidates  referred  to  in  the 
electioneering  communications,  must  be 
disclosed.  The  Electioneering 
Communications  NPRM  provided  two 
alternatives  to  proposed  1 1  CFR 
104.19(b)(5),  identified  as  Alternative  5- 
A  and  Alternative  5-B,  which  would 
have  implemented  this  statutory 
provision.  67  FR  51.146.  Both 
alternatives  would  have  required 
disclosure  of  the  elections  and  all 
clearly  identified  candidates  who  are 
referred  to  in  the  electioneering 
communication,  but  would  have 
contained  different  wording. 
Commenters  preferred  the  wording  of 
Alternative  5-B  because  it  was  easier  to 
read  and  was  more  consistent  with  2 
U.S.C.  434(f)(2)(D).  Because  Alternative 
5-B  arguably  was  more  consistent  with 
the  definition  of  "disclosure  date,"  see 
above,  leaving  no  doubt  as  to  which 
clearly  identified  candidates  appear  in 
an  electioneering  communication, 
proposed  section  104.20(c)(5)  in  the 
Reporting  NPRM  incorporated  the 
wording  of  Alternative  5-B.  As  such, 
the  final  rule  remains  unchanged  from 
the  proposed  rule.  No  comments  were 
received  in  response  to  the  Reporting 
NPRM  concerning  proposed  section 
104.20(c)(5). 

F.  11  CFR  104.20(c)(6)    Disclosure  Date 

New  section  104.20(c)(6)  requires  that 
electioneering  communications 
statements  list  the  disclosure  date,  as 
defined  in  section  104.20(a)(1),  of  each 
electioneering  communication.  While 
BCRA  does  not  specifically  require  the 
disclosure  date  to  be  reported,  this 
information  is  necessary  as  it  is  the 
triggering  mechemism  for  filing  the 
statement.  This  is  similar  to  requiring 
the  disclosure  of  the  date  an 
independent  expenditure  aggregating  - 
$1,000  or  more  is  made  during  the  24- 
hour  reporting  period.  The  Commission 
did  not  receive  any  comments  on  this 
requirement. 

G.  11  CFR  104.20(c)(7)    Disclosure  of 
Donors  to  a  Segregated  Bank  Account 

BCRA  requires  persons  who  make 
disbursements  for  electioneering 
commimications  exclusively  from 
segregated  bank  accounts  to  disclose  the 
names  and  addresses  of  contributors 
who  contribute  an  aggregate  of  $1,000  or 
more  to  that  segregated  account.  2 
U.S.C.  434(f)(2)(E).  hi  the  Electioneering 
Communications  NPRM,  the 
Commission  sought  comment  on 
whether  amounts  given  to  persons  who 
make  disbursements  for  electioneering 
communications  are  contributions 
subject  to  the  limitations,  prohibitions, 
and  reporting  requirements  of  the  Act. 


In  the  new  reporting  provisions  for 
electioneering  communications  in 
BCRA,  the  statute  uses  the  terms 
"contributor"  and  "contributed,  "  but  it 
does  not  use  the  term  "contribution."  2 
U.S.C.  434(f)(2)(E)  and  (F).  BCRA  uses 
the  more  general  "disbursement"  more 
frequently.  2  U.S.C.  434(f)(2)(A),  (B),  (C), 
(E),  and  (F).  Nor  does  BCRA  amend  the 
definition  of  "contribution."  See  2 
U.S.C.  431(8).  Additionally,  the 
Commission  concluded  that  political 
committees  do  not  make  disbursements 
for  electioneering  communications  by 
operation  of  the  expenditiue  and 
independent  expenditure  exemptions. 
Based  on  this  analysis,  the  Commission 
proposed  to  treat  ftuids  given  to  persons 
who  make  electioneering 
communications  as  "donations."  See 
also  Reporting  NPRM,  67  FR  at  64,560- 
61.  One  commenter  agreed  with  the 
Commission's  approach  and  none 
opposed  it.  At  this  point,  the 
Commission  concludes  that  its  analysis 
of  the  statutory  wording  is  correct. 
Accordingly,  \he  final  rules  treat  these 
funds  as  "donations"  and  not  as 
"contributions." 

In  reading  2  U.S.C.  434(f)(2)(E)  and  (F) 
together  with  2  U.S.C.  441b(c)(3)(B),  the 
Commission  stated  in  the  Electioneering 
Communications  NPRM  that  the 
disclosure  requirements  for  segregated 
bank  accoimts  appear  to  apply  only  to 
qualified  nonprofit  corporations  (QNCs) 
organized  imder  26  U.S.C.  501(c)(4).  See 
67  FR  at  51,143  and  11  CFR  114.10. 
Therefore,  proposed  11  CFR  104.19(b)(6) 
would  have  permitted  only  QNCs  to  use 
segregated  bank  accounts  to  limit 
disclosing  of  their  donors  to  only  those 
who  donate  $1000  or  more  to  that 
account.  Commenters  on  the 
Electioneering  Communications  NPRM 
urged  that  this  option  be  made  available 
to  all  persons  who  make  electioneering 
communications,  and  not  just  QNCs. 
Because  the  Commission  agreed  with 
this  suggestion,  proposed  104.20(c)(7)  in 
the  Reporting  NPRM  made  this  option 
available  to  all  persons. 

The  Commission  continues  to  agree 
with  this  approach.  Accordingly,  new 
section  104.20(c)(7)  in  the  final  rules 
allows  all  persons  who  establish  a 
separate  bank  account  consisting  of 
funds  provided  solely  by  individuals 
who  are  United  States  citizens, 
nationals,  or  permanent  residents  to 
limit  their  reporting  of  the  identities  of 
their  donors  of  $1 ,000  or  more  to  those 
donors  who  have  given  directly  to  that 
bank  account,  as  long  as  only  funds 
from  the  separate  bank  account  are  used 
to  pay  for  electioneering 
communications.  Please  note  that  the 
final  rules  at  11  CFR  114.14(d)(2),  as 
published  previously  in  the 


Electioneering  Commimications  Final 
Rules,  provide  such  persons  that  are  not 
QNCs  with  the  option  of  establishing  a 
segregated  bank  account  similar  to  that 
allowed  to  QNCs.  67  FR  65.212. 

Although  no  commenter  addressed 
this  provision  specifically,  one  joint 
comment  questioned  the  requirement 
that  QNCs  disclose  their  donors.  The 
joint  commenter  made  constitutional 
arguments  and  cited  FEC  v. 
Massachusetts  Citizens  for  Life,  479  U.S. 
238  (1986)  {"MCFL")  and  other  cases  in 
support  of  the  assertions  that  disclosure 
of  its  donors  imposes  a  burden  on  its 
free  speech  rights.  They  also  stated  that 
the  segregated  bemk  account  option 
creates  an  administrative  burden  and 
would  still  require  disclosiu'e  of  some  of 
their  donors.  The  joint  comment 
suggested  that,  with  regard  to  QNCs,  the 
Commission  impose  the  same 
requirements  for  disclosure  of 
electioneering  communication  as  it  does 
for  independent  expenditiuBs  arguing 
that  legislative  history  indicates  that 
Congress  intended  them  to  be  treated 
similarly. 

In  some  respects,  the  reporting  rules 
applicable  to  QNCs'  electioneering 
commimications  require  less  disclosure 
than  those  applicable  to  QNCs' 
independent  expenditiires. 
Electioneering  communication  rules 
require  disclosure  of  donors  of  $1 ,000  or 
more,  while  independent  expenditure 
rules  require  disclosure  of  contributors 
of  more  than  $200.  Compare  new  1 1 
CFR  104.20(c)(7)  or  (8)  with  new  11  CFR 
109.10(e)(l)(vi).  Additionally, 
electioneering  commimications  are  not 
subject  to  disclosure  until 
disbursements  related  to  them  exceed 
$10,000,  and  the  similar  threshold  for 
independent  expenditiu-es  is  $250.  See 
11  CFR  104.20(a)(1).  While  reporting  of 
independent  expenditure  contributors  is 
limited  to  those  who  contributed 
specifically  for  independent 
expenditures,  11  CFR  109.10(e)(l)(vi). 
QNCs  can  also  reduce  their  reporting 
obligations  by  using  separate  bank 
accoimts  pursuant  to  1 1  CFR 
104.20(c)(7). 

More  generally,  a  commenter  on  the 
Electioneering  Communications  NPRM 
and  the  joint  comment  on  the  Reporting 
NPRM  argued  that  the  members  of  the 
organizations  they  represent  could  be 
subject  to  negative  consequences  if  their 
names  are  disclosed  in  connection  with 
an  electioneering  communication.  The 
FECA  provides  for  an  advisory  opinion 
process  concerning  the  application  of 
any  of  the  statutes  within  the 
Commission's  jurisdiction  or  any 
regulations  promulgated  by  the 
Commission,  and  such  groups  could 
also  seek  an  advisory  opinion  from  the 


Commission  to  determine  if  the  groups 
would  be  entitled  to  an  exemption  from 
disclosure  that  would  be  analogous  to 
the  exemption  provided  to  the  Socialist 
Workers  Party.  See  Advisory  Opinions 
1990-13  and  1996-46  (both  of  which 
allowed  the  Socialist  Workers  Party  to 
withhold  the  identities  of  its 
contributors  and  persons  to  whom  it 
had  disbursed  funds  because  of  a 
reasonable  probability  that  the    . 
compelled  disclosure  of  the  party's 
contributors'  names  would  subject  them 
to  threats,  harassment,  or  reprisals  from 
either  Government  officials  or  private 
parties).  BCRA's  legislative  history 
shows  that  some  in  Congress  recognized 
the  need  for  limited  exceptions  in  these 
circumstances.  See  148  Cong.  Rec. 
S2136  (daily  ed.  Mar.  20,  2002)  (remarks 
of  Sen.  Snowe).  The  Commission 
disagrees  with  the  joint  commenters' 
assertion  that  the  standard  for  obtaining 
a  waiver  is  too  high,  given  the 
significant  disclosure  interests  Congress 
sought  to  protect  in  the  political  arena. 
Nevertheless,  MCFL  status  does  not 
exempt  a  corporation  from  the 
independent  expenditure  reporting 
requirements.  It  only  exempts  the  MCFL 
corporation's  use  of  its  own  funds  from 
the  prohibitions  of  2  U.S.C.  441b.  The 
Supreme  Court  in  MCFL  specifically 
noted  the  reporting  requirements  of  2 
U.S.C.  434(c)  and  stated  that  "these 
reporting  obligations  provide  precisely 
the  information  necessary  to  monitor 
MCFL's  independent  spending  activity 
and  its  receipt  of  contributions."  MCFL, 
479  U.S.  at  262.  Thus,  the  Commission's 
extension  of  the  exemption  of  MCFL 
does  not  apply  to  reporting 
requirements  for  electioneering 
communications.  Therefore,  the 
Commission  declines  to  create  separate 
electioneering  communication  reporting 
requirements  for  QNCs. 

H.  1 1  CFR  1 04.20(c)(8)  Disclosure  of 
Donors  When  Not  Using  a  Segregated 
Bank  Account 

The  Electioneering  Communications 
NPRM  explaining  proposed  section 
104.19(b)(7)  clearly  stated  that  all 
persons  who  make  electioneering 
communications,  including  QNCs  that 
do  not  use  segregated  bank  accounts, 
would  be  required  to  disclose  their 
contributors  who  contribute  an 
aggregate  of  $1,000  or  more  during  the 
prescribed  time  period.  67  FR  51,143. 
Nevertheless,  some  commenters 
interpreted  proposed  section 
104.19(b)(7)  to  apply  only  to  QNCs  and 
objected  to  limiting  the  disclosure 
requirements  to  only  QNCs.  They 
argued  that  BCRA  does  not  limit  the 
requirements  of  2  U.S.C.  434(f)(2)(E)  and 
(F)  to  just  QNCs.  Consequently,  they  . 
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recommended  that  all  persons  who 
make  electioneering  communications 
should  be  required  to  disclose  their 
contributors  under  proposed  section 
104.19(b)(7).  Additionally,  some 
commenters  expressed  concern  as  to  the 
requirement  that  organizations  would  be 
required  to  disclose  their  donors 
because  donors  may  become  inhibited 
from  making  donations  aggregating 
$1,000  or  more. 

In  order  to  eliminate  the  confusion, 
proposed  11  CFR  104.20(c)(8)  in  the 
Reporting  NPRM  differed  from  proposed 
section  104.19(b)(7)  in  the 
Electioneering  Communications  NPRM 
in  that  it  removed  the  reference  to 
QNCs.  Thus,  proposed  section 
104.20(c)(8)  sought  to  clarify  that  all 
persons  who  make  electioneering 
communications  would  be  required  to 
disclose  their  donors  who  donate  SI, 000 
or  more  in  the  aggregate  during  the 
prescribed  period,  if  they  do  not  use 
segregated  bank  accounts.  Other  than 
the  commenters  that  objected  to 
disclosure  of  their  donors,  discussed 
above,  the  Commission  did  not  receive 
anv  comments  on  this  requirement. 
Because  BCRA  at  2  U.S.C.  434(f)(2)(F) 
specifically  mandates  disclosure  of  this 
information,  the  final  rule  at  11  CFR 
104.20(c)(8)  is  identical  to  the  proposed 
rule  in  the  Reporting  NPRM. 

/.  Disclosure  Requirements  for 
Individuals  Who  Make  Electioneering 
Communications 

The  Commission  also  sought 
comments  on  how  the  proposed  rules 
would  apply  to  mdividuals  making 
electioneering  communications.  The 
Commission  did  not  receive  any 
comments  on  this  topic.  The 
Commission  concludes  that,  in 
instances  where  an  individual  makes  a 
disbursement  for  an  electioneering 
communication,  11  CFR  104.20(c)(1) 
requires  disclosure  of  the  identification 
of  the  individual,  which  means  his  or 
her  name,  address,  occupation,  and 
employer. 

New  11  CFR  104.20(c)(2)  requires  the 
identification  of  any  person  sharing  or 
exercising  direction  or  control  over  the 
activities  of  the  person  who  made  the 
disbursement,  or  who  executed  a 
contract  to  make  a  disbursement,  which 
implements  2  U.S.C.  434(f)(2)(A).  The 
term  "direction  or  control"  in  2  U.S.C. 
434(f)(2)(A)  refers  to  the  management  or 
decision-making  process  of  an 
organization,  as  the  Commission  has 
noted.  See  Explanation  and  Justification 
for  11  CFR  104.20(c)(2),  above,  and 
Reporting  NPRM,  67  FR  at  64,560. 
Therefore,  the  Commission  defines 
"sharing  or  exercising  direction  or 
control"  in  new  11  CFR  104.20(a)(3) 


with  a  four-part  test  applicable  only  to 
organizations  and  entities.  Individuals 
are  required  to  disclose  any  person 
sharing  or  exercising  direction  or 
control  over  their  electioneering 
communication  activities. 

For  purposes  of  new  11  CFR 
104.20(c)(7)  and  (8),  individuals  are 
required  to  disclose  donations  received, 
which  does  not  include  salary,  wages,  or 
other  compensation  for  employment. 
Donations  required  to  be  disclosed  do 
include,  however,  gifts  of  51,000  or 
more  from  any  source.  The  remainder  of 
11  CFR  104.20(c)  applies  to  individuals 
in  the  same  manner  it  applies  to  any 
other  persons  making  electioneering 
communications.  See  11  CFR 
104.20(c)(3)  through  (6). 

8.  11  CFR  104.20(d)    Recordkeeping 
Requirement 

The  final  rules  at  11  CFR  104.20(d) 
require  all  persons  who  make 
electioneering  communications  or 
accept  donations  for  the  purpose  of 
making  electioneering  communications 
to  maintain  records  in  accordance  with 
11  CFR  104.14.  In  the  Electioneering 
Communications  NPRM,  proposed 
section  104.19(c)  would  have  exempted 
QNCs  from  the  recordkeeping 
requirements.  The  commenters  who 
addressed  this  issue  were  split  on 
whether  QNCs  should  be  exempted 
from  the  recordkeeping  requirements.  A 
commenter  who  did  not  support  the 
exemption  argued  that  because  these 
entities  are  required  to  report  their 
electioneering  communications,  they 
should  also  be  required  to  maintain 
records  that  relate  to  the  electioneering 
communications  to  support  their 
reports. 

In  determining  that  all  of  the 
reporting  and  recordkeeping 
requirements  for  political  committees 
were  too  burdensome  for  QNCs  making 
independent  expenditures,  the  Supreme 
Court  in  MCFL  noted  that  MCFL,  Inc. 
was  subject  to  more  'extensive 
requirements  and  more  stringent 
restrictions"  than  unincorporated 
nonprofit  organizations.  479  U.S.  at 
254-255.  For  this  reason,  proposed 
section  104.20(d)  in  the  Reporting 
NPRM  required  QNCs  to  maintain  only 
those  records  that  pertain  to  their 
electioneering  communications,  which 
is  a  much  reduced  obligation. 
Additionally,  this  recordkeeping 
requirement  is  identical  to  what  is 
required  of  any  other  person,  including 
unincorporated  nonprofit  organizations, 
that  make  disbursements  for 
electioneering  communications. 
Furthermore,  the  availability  of  these 
records  is  necessary  to  assess  the 
accuracy  of  the  electioneering 


communications  reports  filed  by  QNCs. 
Thus,  proposed  paragraph  (d)  in  the 
Reporting  NPRM  did  not  include  an 
exemption  for  QNCs.  No  subsequent 
comments  were  received  concerning 
this  paragraph.  After  consideration  of 
the  reasons  stated  above  and  in  the 
NPRM,  the  Commission  has  concluded 
that  a  QNC  exemption  from 
recordkeeping  is  unwarranted. 
Therefore,  new  section  104.20(d) 
requires  all  persons,  including  QNCs, 
who  make  or  accept  donations  for 
electioneering  communications  to 
maintains  records  in  accordance  with  1 1 
CFR  104.14. 

9.  11  CFR  104.20(e)     State  Waivers 

Paragraph  (e),  which  was  not 
included  in  the  NPRM,  repeats  the 
information  in  11  CFR  104.20(b)  that  the 
place  of  filing  for  statements  of 
electioneering  communications  is  the 
Commission.  This  paragraph  also  states 
that  like  all  other  reports  or  statements, 
copies  of  the  statement  filed  with  the 
Commission  must  also  be  filed  with  the 
appropriate  State  official  unless  the 
state  has  obtained  a  waiver  under  11 
CFR  108.1(b).  The  NPRM  sought 
comment  on  whether  this  waiver  should 
apply  to  statements  of  electioneering 
communications.  The  Commission 
received  no  comments  on  this  issue. 
Because  section  108.1  of  11  CFR  applies 
to  all  reports  and  statements  filed  with 
the  Commission  (and  when  appropriate 
the  Secretary  of  the  Senate),  statements 
of  electioneering  communications 
clearly  fall  within  its  rubric.  See 
discussion  of  11  CFR  108.1,  below. 

11  CFR  105.2    Place  of  Filing:  Senate 
Candidates,  Their  Principal  Campaign 
Committees,  and  Committees 
Supporting  Only  Senate  Candidates  (2 
U.S.C.  434(g)(3)) 

The  Commission's  pre-BCRA 
regulations  required  that  24-hour 
reports  of  independent  expenditures 
supporting  or  opposing  Senate 
candidates  be  filed  with  the  Secretary  of 
the  Senate.  See  pre-BCRA  11  CFR 
104.4(c)(2),  105.2,  and  109.2(b). 
Revisions  to  11  CFR  105.2  place  the  text 
of  pre-BCRA  11  CFR  105.2  in  paragraph 
(a),  and  add  the  heading,  "General 
Rule." 

New  paragraph  (b)  of  11  CFR  105.2. 
headed,  "Exceptions,"  implements 
exceptions  to  this  general  rule  created 
by  BCRA.  BCRA  establishes  the 
Commission  as  the  place  of  filing  for 
both  24-hour  and  48-hour  reports  of 
independent  expenditures,  regardless  of 
the  office  sought  by  the  clearly 
identified  candidate.  2  U.S.C. 
434(g)(3)(A).  In  the  Reporting  NPRM, 
the  proposed  revisions  to  section  105.2 
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wovdd  have  made  the  Commission  the 
point  of  filing  for  all  24-hour  and  48- 
hoiu  reports  of  independent 
expenditures.  The  Commission  received 
no  comments  on  this  section,  and  the 
final  rules  follow  the  proposed  rules 
regarding  independent  expenditures. 

Similarly,  BCRA  establishes  the 
Commission  as  the  place  of  filing  for 
electioneering  communication 
statements,  regardless  of  the  office 
sought  by  the  clearly  identified 
candidate.  2  U.S.C.  434(f)(1).  In  the 
Electioneering  Commxmications  NfPRM, 
proposed  revisions  to  section  105.2 
would  have  made  the  Commission  the' 
point  of  filing  for  all  electioneering 
communication  statements.  67  FR  at 
51,146.  However,  the  Reporting  NPRM 
proposed  that  11  CFR  105.2(b)  would 
not  mention  electioneering 
communication  statements  because 
section  105.2  only  discusses  reporting 
by  political  committees.  67  FR  at 
64,562.  By  operation  of  2  U.S.C. 
434(f)(3)(B)(ii)  and  11  CFR  100.29(c)(3), 
communications  paid  for  with 
expenditures  and  independent 
expenditures  are  excluded  from  the 
definition  of  "electioneering 
communications."  Therefore,  revised 
section  105.2(b),  as  proposed  in  the 
Reporting  NPRM  and  as  promulgated  in 
these  final  rules,  does  not  mention 
statements  of  electioneering 
communications.  Nonetheless, 
electioneering  communications  by 
others  may  refer  to  Senatorial 
candidates.  Under  11  CFR  104.20(b), 
electioneering  communication 
statements  related  to  electioneering 
communications  that  refer  to  a  clearly 
identified  candidate  for  Senate  must  be 
filed  with  the  Commission,  not  the 
Secretary  of  the  Senate. 

1 1  CFR  108.1     Filing  Requirements 

Paragraph  (a)  of  11  CFR  108.1 
contains  the  general  rule  that  a  copy  of 
each  report  and  statement  that  is 
required  to  be  filed  with  the 
Commission  or  the  Secretary  of  the 
Senate  must  be  filed  with  the  Secretary 
of  State  for  the  appropriate  State.  The 
Commission  is  not  making  any  changes 
to  this  general  rule. 

The  rules  at  11  CFR  108.1(b)  provide 
an  exception  to  the  requirement  that 
reporting  entities  must  file  copies  of 
their  reports  with  the  Secretary  of  State 
for  the  appropriate  State.  This  exception 
is  allowed  in  States  that  have  received 
a  waiver  from  the  Commission  because 
the  State  can  electronically  receive  and 
duplicate  reports  and  statements  filed 
with  the  Commission.  The  reporting 
requirements  for  both  independent 
expenditures  and  electioneering 
communications  specifically  explain 


that  if  a  State  has  obtained  a  waiver 
under  11  CFR  108.1(b),  then  reporting 
entities  are  not  required  to  file  reports 
or  statements  with  the  Secretary  of  State 
for  that  State.  See  11  CFR  104.4(e)(4) 
and  104.20(e).  In  the  NPRM,  the 
Commission  proposed  adding  to 
paragraph  (b)  a  statement  that  the  list  of 
States  that  have  obtained  waivers  under 
this  section  is  available  on  the 
Commission's  website.  The  Commission 
received  no  comments  on  this  proposal, 
and  the  final  rule  follows  the  proposed 
rule. 

11  CFR  109.2    [Reserved] 

Section  109.2  of  11  CFR  is  removed 
and  reserved  for  future  use. 

11  CFR  109.10    Independent 
Expenditure  by  Persons  Other  Than 
Political  Committees 

The  NPRM  proposed  to  move  the 
reporting  requirements  for  persons  other 
than  political  committees  who  make 
independent  expenditiu-es  from  pre- 
BCRA  11  CFR  109.2  to  new  11  CFR 
109.10.  Other  proposed  revisions  to  this 
section  generally  followed  the  proposals 
regarding  independent  expenditure 
reporting  by  political  committees, 
which  are  discussed  above  in  the 
Explanation  and  Justification  for  1 1  CFR 
104.4.  The  Commission  received  no 
conunents  on  this  section.  The  final 
rules  generally  follow  the  proposed 
rules  except  as  explained  below. 

Under  new  section  109.10,  persons 
other  than  political  committees  must 
report  their  independent  expenditures 
on  either  FEC  Form  5  or  in  a  signed 
statement  containing  certain 
information  regarding  the  person  who 
made  the  independent  expenditiue  and 
the  nature  of  the  independent 
expenditure  itself. 

Paragraph  (a)  of  new  11  CFR  109.10 
states  that  political  committees  must 
report  independent  expenditures  under 
11  CFR  104.4. 

Section  109.10(b)  contains  the  gpneral 
reporting  requirement  for  persons  other 
than  political  conunittees  previously 
found  in  11  CFR  109.2(a).  New 
paragraph  (b)  states  that  persons  other 
than  political  committees  must  report 
independent  expenditures  in  excess  of 
$250  in  a  calendar  year.  New  paragraph 
(b)  specifically  states  that  these  reports 
must  be  filed  in  accordance  with  the 
quarterly  reporting  schedule  specified 
in  11  CFR  104.5(a)(l)(i)  and  (ii). 
Paragraph  (b)  has  been  revised  since  the 
NPRM  to  establish  that  reporting 
entities  must  follow  the  quarterly 
reporting  schedule. 

Paragraph  (c)  addresses  reports  of 
independent  expenditiwes  aggregating 
$10,000  or  more  with  respect  to  a  given 


election  fi-om  the  begimiing  of  the 
calendar  year  up  to  and  including  the 
20th  day  before  an  election.  This 
paragraph  requires  that  48-hour  reports 
of  independent  expenditiu^s  be 
received  rather  than  filed  by  11:59  pm 
on  the  second  day  after  the  date  on 
which  the  $10,000  threshold  is  reached. 

Revisions  to  paragraph  (d)  of  new  11 
CFR  109.10  (which  was  pre-BCRA  11 
CFR  109.2(b))  also  follow  the  changes  in 
11  CFR  104.4(c)  regarding  24-hour 
reports  of  independent  expenditm^s 
aggregating  $1 ,000  or  more  after  the 
20th  day  before  the  election. 

Paragraph  (e)  of  new  11  CFR  109.10 
(which  was  pre-BCRA  11  CFR 
109.2(a)(1)  and  (c))  addresses  the 
contents  and  verification  of  statements 
and  reports  filed  under  this  section. 
Paragraph  (e)  has  been  clarified  so  that 
the  information  required  to  be  disclosed 
applies  to  those  using  FEC  Form  5  or^ 
verified  statement.  Paragraph  (e) 
includes  otie  significant  change  from 
pre-BCRA  section  109.2(a)(1)  and  (c):  a 
person  making  an  independent 
expenditure  is  now  required  to  certify 
that  the  expenditure  was  made 
independently  from  a  political  party 
committee  and  its  agents,  in  addition  to 
pre-BCRA  requirement  of  certification 
that  the  expenditure  was  not 
coordinated  with  a  candidate,  a 
candidate's  authorized  committee,  or  an 
agent  of  either  of  the  foregoing.  This 
change  reflects  the  addition  of  political 
party  committees  to  the  definition  of 
"independent  expenditure"  in  2  U.S.C. 
431(17)  and  the  description  of 
coordination  in  2  U.S.C.  441a(a)(7)(BHii) 
under  BCRA. 

In  BCRA,  Congress  deleted  the  term 
"consultation"  from  the  list  of  activities 
that  compromise  the  independence  of 
expenditures.  See  2  U.S.C.  431(17){B). 
Notwithstanding  that  change,  in  the 
Reporting  NPRM  the  Commission 
proposed  the  retention  of  the  term 
"consultation"  because  it  remains,  post- 
BCRA,  in  other  related  provisions  of  the 
Act.  Reporting  NPRM,  67  FR  at  64.558 
and  64,568.  For  the  same  reasons 
explained  with  reference  to  the 
definition  of  "independent 
expenditure"  in  11  CFR  100.16,  see 
Coordinated  and  Independent 
Expenditures.  NPRM,  67  FR  60,042, 
60,061  (Sept.  24,  2002);  Coordinated 
and  Independent  Expenditures.  Final 
Rules.  67  FR  (forthcoming  Dec.  2002), 
the  Commission  is  continuing  to 
include  "consultation"  in  the 
description  of  activity  that  would  cause 
an  expenditure  to  lose  its  independence 
(i.e.,  "in  cooperation,  consultation,  or 
concert  with"  a  candidate  or  political 
party  committee),  even  though  the 
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statutory  definition  in  2  U.S.C.  431(17) 
,  does  not  retain  tlie  term. 

The  comment  from  the  Internal 
Revenue  Service,  which  is  described  in 
the  Explanation  and  Justification  of  11 
CFR  104.4,  above,  will  be  of  interest  to 
political  organizations  within  the 
meaning  of  section  527  of  the  Internal 
Revenue  Code. 

Certification  of  No  Effect  Pursuant' to  5 
U.S.C.  605(b)  lRegulator\' Flexibility 
Act) 

The  Commission  certifies  that  the 
attached  final  rules  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  bases  of  this  certification  are 
several.  There  are  four  areas  in  which 
new  rules  are  being  promulgated.  The 
economic  impact  on  small  entities  of 
each  new  rule  is  addressed  below. 

1.  Independent  Expenditure  Reporting 

First,  with  regard  to  the  final  rules 
addressing  independent  expenditures, 
the  national.  State,  and  local  party 
committees  of  the  two  major  political 
parties,  and  other  political  committees, 
are  not  small  entities  under  5  U.S.C.  601 
because  they  are  not  small  businesses, 
small  organizations,  or  small 
governmental  jurisdictions.  Further, 
individuals  operating  under  these  rules 
are  not  small  entities. 

The  small  entities  to  which  the  rules 
do  apply  will  not  be  unduly  burdened 
by  the  final  rules  because  there  is  no 
significant  extra  cost  involved,  as 
independent  expenditures  must  already 
be  reported.  Collectively,  the  differential 
costs  will  not  exceed  $100  million  per 
year.  In  addition,  new  reporting 
requirements  will  not  significantly 
increase  costs,  as  they  only  apply  to 
those  spending  S10,000  or  more  on 
independent  expenditures,  and  the 
actual  reporting  requirements  are  the 
minimum  necessary  to  comply  with  the 
new  statute  enacted  by  Congress. 

2.  Electioneering  Communications 

Second,  with  regard  to  the  final  rules 
addressing  electioneering 
communications,  the  only  burden  the 
final  rules  impose  is  on  persons  who 
make  electioneering  communications, 
and  that  burden  is  a  minimal  one, 
requiring  persons  who  make  such 
communications  to  provide  the  names 
and  addresses  of  those  who  made 
donations  of  $1000  or  more  to  that 
person  when  the  costs  of  the 
electioneering  communication  exceed 
$10,000  per  year.  If  that  person  is  a 
corporation  that  qualifies  as  a  QNC, 
then  it  must  also  certify  that  it  meets 
that  status.  The  number  of  small  entities 


affected  by  the  final  rules  is  not 
substantial. 

In  addition,  the  Commission  is 
promulgating  several  rules  that  reduce 
any  burden  that  might  be  placed  on 
persons  who  must  file  electioneering 
communication  reports.  First,  the 
Commission  interprets  the  reporting 
requirement  such  that  no  reporting  is 
required  until  after  an  electioneering 
communication  is  publicly  distributed. 
More  than  likely,  this  will  only  require 
that  person  to  file  one  report  with  the 
Commission.  Also,  the  Commission  is 
allowing  all  persons  paying  for 
electioneering  communications  to 
establish  segregated  bank  accounts,  and 
to  report  the  names  and  addresses  of 
only  those  persons  who  contributed  to 
those  accounts.  Further,  the 
Commission  interprets  the  statute  to  not 
require  that  a  certification  of  QNC  status 
be  filed  until  the  person  is  also  required 
to  file  a  disclosure  report.  These  are 
significant  steps  the  Commission  is 
taking  to  reduce  the  burden  on  those 
who  make  electioneering 
communications.  The  overall  burden  on 
the  small  entities  affected  by  these  final 
rules  for  reporting  electioneering 
communications  will  not  be  $100 
million  on  an  annual  basis.  Moreover, 
these  final  rules  are  no  more  than  what 
is  strictly  necessary  to  comply  with  the 
new  statute  enacted  by  Congress. 

3.  Reporting  Schedules  for  House  of 
Representatives  and  Senate  Candidates 

Third,  regarding  the  new  rules 
requiring  a  new  reporting  schedule  for 
non-election  years  for  the  authorized 
committees  of  House  of  Representatives 
and  Senate  candidates,  the  frequency  of 
reports  has  increased.  However,  the 
additional  cost  will  not  reach  $100 
million  on  an  annual  basis.  Moreover, 
these  final  rules  are  no  more  than  what 
is  strictly  necessary  to  comply  with  the 
new  statute  enacted  by  Congress. 

4.  Reporting  Schedules  for  National 
Committees  of  Political  Parties 

Fourth,  regarding  the  new  rules 
requiring  a  different  reporting  schedule 
for  national  committees  of  political 
parties,  as  noted  above,  the  two  major 
national  party  committees  are  not  small 
entities  under  5  U.S.C.  601.  In  addition, 
the  new  reporting  schedule  applicable 
to  other  national  party  committees  will 
not  result  in  a  cost  of  $100  million  per 
year,  and  is  no  more  than  what  is 
strictly  necessary  to  comply  with  the 
new  statute  enacted  by  Congress. 

List  of  Subjects 

11  CFR  Part  WO 
Elections. 


11  CFR  Part  104 

Campaign  fluids,  Political  committees 
and  parties.  Reporting  and 
recordkeeping  requirements. 

11  CFR  Part  105 

Campaign  funds.  Political  candidates. 
Political  committees  and  parties, 
Reporting  and  recordkeeping 
requirements. 

11  CFR  Part  108 

Elections,  Reporting  and 
recordkeeping  requirements. 

11  CFR  Part  109 

Elections,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  A  of  chapter  I  of 
title  11  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— SCOPE  AND  DEFINITIONS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431,  434,  and  438(a)(8). 

2.  Section  100.19  is  revised  as 
follows: 

(a)  Revising  the  introductory  text  and 
paragraphs  (b)  through  (e). 

(b)  Adding  a  heading  to  paragraph  (a) 
and  adding  paragraph  (f). 

The  revisions  and  additions  read  as 
follows. 

§  1 00.1 9    File,  filed,  or  filing  (2  U.S.C. 
434(a)). 

With  respect  to  documents  required  to 
be  filed  under  11  CFR  parts  101,  102, 
104,  105,  107,  108,  and  109,  and  any 
modifications  or  amendments  thereto, 
the  terms  file,  filed,  and  filing  mean  one 
of  the  actions  set  forth  in  paragraphs  (a) 
through  (f)  of  this  section.  For  purposes 
of  this  section,  document  means  any 
report,  statement,  notice,  or  designation 
required  by  the  Act  to  be  filed  with  the 
Commission  or  the  Secretary  of  the 
Senate. 

(a)  Where  to  deliver  reports.  *   *   * 

(b)  Timely  filed.  A  document,  other 
than  those  addressed  in  paragraphs  (c) 
through  (f)  of  this  section,  is  timely  filed 
upon  deposit  as  registered  or  certified 
mail  in  an  established  U.S.  Post  Office 
and  postmarked  no  later  than  11:59  p.m. 
Eastern  Standard/Daylight  Time  on  the 
filing  date,  except  that  pre-election 
reports  so  mailed  must  be  postmarked 
no  later  than  11:59  p.m.  Eastern 
Standard/Daylight  Time  on  the  fifteenth 
day  before  the  date  of  the  election. 
Documents  sent  by  first  class  mail  must 
be  received  by  the  close  of  business  on 
the  prescribed  filing  date  to  be  timely 
filed. 
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(c)  Electronically  filed  reports.  For 
electronic  filing  purposes,  a  document 
is  timely  filed  when  it  is  received  and 
validated  by  the  Federal  Election 
Commission  by  11:59  p.m.  Eastern 
Standard/Daylight  Time  on  the  filing 
date. 

(d)  48-hour  and  24-hour  reports  of 
independent  expenditures. 

(1)  48-hour  reports  of  independent 
expenditures.  A  48-hour  report  of 
independent  expenditures  under  1 1 
CFR  104.4(b)  or  109.10(c)  is  timely  filed 
when  it  is  received  by  the  Commission 
by  11:59  p.m.  Eastern  Standard/Daylight 
Time  on  the  second  day  following  the   . 
date  on  which  independent 
expenditures  aggregate  $10,000  or  more 
in  accordance  with  11  CFR  104.4(f),  any 
time  during  the  calendar  year  up  to  and 
including  the  20th  day  before  an 
election. 

(2)  24-hour  reports  of  independent 
expenditures.  A  24-hour  report  of 
independent  expenditures  under  11 
CFR  104.4(c)  or  109.10(d)  is  timely  filed 
when  it  is  received  by  the  Commission 
by  11:59  p.m.  Eastern  Standard/Daylight 
Time  on  the  day  following  the  date  on 
which  independent  expenditures 
aggregate  $1,000  or  more,  in  accordance 
with  11  CFR  104.4(f),  during  the  period 
less  than  20  days  but  more  than  24 
hours  before  an  election. 

(3)  Permissible  means  of  filing.  In 
addition  to  other  permissible  means  of 
filing,  a  24-hour  report  or  48-hour  report 
of  independent  expenditures  may  be 
filed  using  a  facsimile  machine  or  by 
electronic  mail  if  the  reporting  entity  is 
not  required  to  file  electronically  in 
accordance  with  11  CFR  104.18. 
Political  committees,  regardless  of 
whether  they  are  required  to  file 
electronically  under  11  CFR  104.18, 
may  file  24-hour  reports  using  the 
Commission's  website's  on-line 
program. 

(e)  48-hour  statements  of  last-minute 
contributions.  In  addition  to  other 
permissible  means  of  filing,  authorized 
committees  that  are  not  required  to  file 
electronically  may  file  48-hour 
notifications  of  contributions  using 
facsimile  machines.  All  authorized 
committees  that  file  with  the 
Commission,  including  electronic 
reporting  entities,  may  use  the 
Commission's  website's  on-line  program 
to  file  48-hour  notifications  of 
contributions.  See  11  CFR  104.5(f), 

(f)  24-hour  statements  of 
electioneering  communications.  A  24- 
hour  statement  of  electioneering 
communications  under  11  CFR  104.20  is 
timely  filed  when  it  is  received  by  the 
Commission  by  11:59  p.m.  Eastern 
Standard/Daylight  Time  on  the  day 
fallowing  the  disclosure  date.  (See  11 


CFR  104.20(a)(1)  and  (b)).  In  addition  to 
other  permissible  means  of  filing,  a  24- 
hour  statement  of  electioneering 
communications  may  be  filed  using  a 
facsimile  machine  or  by  electronic  mail 
if  the  reporting  entity  is  not  required  to 
file  electronically  in  accordance  with  1 1 
CFR  104.18. 

PART  104— REPORTS  BY  POLITICAL 
COMMITTEES  (2  U.S.C.  434) 

3.  The  authority  citation  for  part  104 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(1).  4.31(8).  4.31(9). 
432(i),  434,  438(a)(8)  and  (b),  and  439a. 

4.  In  §  104.3,  paragraph  (g)  is  revised 
to  read  as  follows: 

§  1 04.3    Contents  of  reports  (2  U.S.C. 
434(b),  439a). 

***** 

(g)  Building  funds. 

(1)  A  political  party  committee  must 
report  gifts,  subscriptions,  loans, 
advances,  deposits  of  money,  or 
anything  of  value  that  are  used  by  the 
political  party  committee's  Federal 

'  accounts  to  defray  the  costs  of 
construction  or  purchase  of  the 
committee's  office  building.  See  11  CFR 
300.35.  Such  a  receipt  is  a  contribution 
subject  to  the  limitations  and 
prohibitions  of  the  Act  and  reportable  as 
a  contribution,  regardless  of  whether  the 
contributor  has  designated  the  funds  or 
things  of  value  for  such  purpose  and 
regardless  of  whether  such  funds  are 
deposited  in  a  separate  Federal  account 
dedicated  to  that  purpose. 

(2)  Gifts,  subscriptions,  loans, 
advances,  deposits  of  money,  or 
anything  of  value  that  are  donated  to  a 
non-Federal  account  of  a  State  or  local 
party  coipmittee  and  are  used  by  that 
party  committee  for  the  purchase  or 
construction  of  its  office  building  are 
not  contributions  subject  to  the 
reporting  requirements  of  the  Act.  The 
reporting  of  such  funds  or  things  of 
value  is  subject  to  State  law. 

(3)  Gifts,  subscriptions,  loans, 
advances,  deposits  of  money,  or 
anything  of  value  that  are  used  by  a 
national  committee  of  a  political  party 
to  defray  the  costs  of  construction  or 
purchase  of  the  national  committee's 
office  building  are  contributions  subject 
to  the  requirements  of  paragraph  (g)(1) 
of  this  section. 
***** 

5.  Section  104.4  is  revised  to  read  as 
follows: 

§  1 04.4    Independent  expenditures  by 
political  committees  (2  U.S.C.  434<b),  (d), 
and  (g)). 

(a)  Regularly  scheduled  reporting. 
Every  political  committee  that  makes 


independent  expenditures  must  report 
all  such  independent  expenditures  on 
Schedule  E  in  accordance  with  11  CFR 
104.3(b)(3)(vii).  Ever\'  person  that  is  not 
a  political  committee  must  report 
independent  expenditures  in 
accordance  with  paragraphs  (e)  and  (f) 
of  this  section  and  11  CFR  109.10. 

(b)  Reports  of  independent 
expenditures  made  at  any  time  up  to 
and  including  the  20th  day  before  an 
election. 

(1)  Independent  expenditures 
aggregating  less  than  $10,000  in  a 
calendar  year.  Political  committees 
must  report  on  Schedule  E  of  FEC  Form 
3X  at  the  time  of  their  regular  reports  in 
accordance  with  11  CFR  104.3.  104.5 
and  104.9,  all  independent  expenditures 
aggregating  less  than  $10,000  with 
respect  to  a  given  election  any  tiine 
"during  the  calendar  year  up  to  and 
including  the  20th  day  before  an 
election. 

(2)  Independent  expenditures 
aggregating  $10,000  or  ifiore  in  a 
calendar  year.  Political  committees 
must  report  on  Schedule  E  of  FEC  Form 
3X  all  independent  expenditures 
aggregating  $10,000  or  more  with 
respect  to  a  given  election  anytime 
during  the  calendar  year  up  to  and 
including  the  20th  day  before  an 
election.  Political  committees  must 
ensure  that  the  Commission  receives 
these  reports  by  11:59  p.m.  Eastern 
Standard/Daylight  Time  on  the  second 
day  following  the  date  on  which  a 
communication  that  constitutes  an 
independent  expenditure  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  Each  time  subsequent 
independent  expenditures  relating  to 
the  same  election  aggregate  an 
additional  $10,000  or  more,  the  political 
committee  must  ensure  that  the 
Commission  receives  a  new  48-hour 
report  of  the  subsequent  independent 
expenditures  by  11:59  p.m.  Eastern 
Standard/Daylight  Time  on  the  second 
day  following  the  date  on  which  the 

,  communication  is  publicly  distributed 
or  otherwise  publicly  disseminated. 
(See  paragraph  (f)  of  this  section  for 
aggregation.)  Each  48-hour  report  must 
contain  the  information  required  by  11  ' 
CFR  104.3(b){3)(vii)  indicating  whether 
the  independent  expenditure  is  made  in 
support  of,  or  in  opposition  to,  the 
candidate  involved.  In  addition  to  other 
permissible  means  of  filing,  a  political 
committee  may  file,  the  48-hour  reports 
under  this  section  by  anv  of  the  means 
permissible  under  11  CFR  100.19(d)(3). 

(c)  Reports  of  independent 
expenditures  made  less  than  20  days, 
but  more  than  24  hours  before  the  day 
of  an  election.  Political  committees 
must  ensure  that  the  Commission 
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receives  reports  of  independent 
expenditures  aggregating  $1,000  or  more 
with  respect  to  a  given  election,  after  the 
20th  day,  but  more  than  24  hours  before 
12:01  a.m.  of  the  day  of  the  election,  by 
11:59  p.m.  Eastern  Standard/Daylight 
Time  on  the  day  following  the  date  on 
which  a  communication  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  Each  time  subsequent 
independent  expenditures  relating  to 
the  same  election  aggregate  an 
additional  $1,000  or  more,  the  political 
committee  must  ensure  that  the 
Commission  receives  a  new  24-hour 
report  of  the  subsequent  independent 
expenditures  by  11:59  p.m.  Eastern 
Standard/Daylight  Time  on  the  day 
following  the  date  on  which  a 
communication  that  constitutes  an 
independent  expenditure  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  (See  paragraph  (f)  of  this 
section  for  aggregation.)  Each  24-hour 
report  shall  contain  the  information 
required  by  11  CFR  104.3(b){3){vii) 
indicating  whether  the  independent 
expenditure  is  made  in  support  of,  or  in 
opposition  to,  the  candidate  involved. 
Political  committees  may  file  reports 
under  this  section  by  any  of  the  means 
permissible  under  11  CFR  100.19(d)(3). 

(d)  Verification.  Political  committees 
must  verify  reports  of  independent 
expenditures  filed  under  paragraph  (b) 
or  (c)  of  this  section  by  one  of  the 
methods  stated  in  paragraph  (d)(1)  or  (2) 
of  this  section.  Any  report  verified 
under  either  of  these  methods  shall  be 
treated  for  all  purposes  (including 
penalties  for  perjiuy)  in  the  same 
manner  ^s  a  dociunent  verified  by 
signature. 

(1)  For  reports  filed  on  paper  (e.g.,  by 
hand-delivery,  U.S.  Mail  or  facsimile 
machine),  the  treasurer  of  the  political 
committee  that  made  the  independent 
expenditure  must  certify,  under  penalty 
of  perjury,  the  independence  of  the 
expenditure  by  handwritten  signature 
immediately  following  the  certification 
reauired  by  11  CFR  104.3(b)(3)(vii). 

(2)  For  reports  filed  by  electronic 
mail,  the  treasurer  of  the  political 
committee  that  made  the  independent 
expenditure  shall  certify,  under  penalty 
of  perjiuy,  the  independence  of  the 
expenditure  by  typing  the  treasurer's 
name  immediately  following  the 
certification  required  by  1 1  CFR 
104.3(b)(3)(vii). 

(e)  Where  to  file.  Reports  of 
independent  expenditures  under  this 
section  and  11  CFR  109.10(b)  shall  be 
filed  as  follows: 

(1)  For  independent  expenditures  in 
support  of,  or  in  opposition  to,  a 
candidate  for  President  or  Vice 
President:  with  the  Commission  and  the 


Secretary  of  State  for  the  State  in  which 
the  expenditure  is  made. 

(2)  For  independent  expenditures  in 
support  of,  or  in  opposition  to,  a 
candidate  for  the  Senate: 

(i)  For  regularly  scheduled  reports, 
with  the  Secretary  of  the  Senate  and  the 
Secretary  of  State  for  the  State  in  which 
the  candidate  is  seeking  election;  or 

(ii)  For  24-hour  and  48-hoiu'  reports, 
with  the  Commission  and  the  Secretary 
of  State  for  the  State  in  which  the 
candidate  is  seeking  election. 

(3)  For  independent  expenditures  in 
support  of,  or  in  opposition  to,  a 
candidate  for  the  House  of 
Representatives:  with  the  Commission 
and  the  Secretary  of  State  for  the  State 
in  which  the  candidate  is  seeking 
election. 

(4)  Notwithstanding  the  requirements 
of  paragraphs  (e)(1),  (2),  and  (3)  of  this 
section,  political  committees  and  other 
persons  shall  not  be  required  to  file 
reports  of  independent  expenditvu^s 
with  the  Secretary  of  State  if  that  State 
has  obtained  a  waiver  under  11  CFR 
108.1(b). 

(f)  Aggregating  independent 
expenditures  for  reporting  purposes.  For 
purposes  of  determining  whether  24- 
hour  and  48-hour  reports  must  be  filed 
in  accordance  with  paragraphs  (b)  and 
(c)  of  this  section  and  11  CFR  109.10(c) 
and  (d),  aggregations  of  independent 
expenditures  must  be  calculated  as  of 
the  first  date  on  which  a  communication 
that  constitutes  an  independent 
expenditure  is  publicly  distributed  or 
otherwise  publicly  disseminated,  and  as 
of  the  date  that  any  suc^ 
communication  with  respect  to  the  same 
election  is  subsequently  publicly 
distributed  or  otherwise  publicly 
disseminated.  Every  person  must 
include  in  the  aggregate  total  all 
disbursements  during  the  calendar  year 
for  independent  expenditures,  and  all 
enforceable  contracts,  either  oral  or 
written,  obligating  funds  for 
disbursements  during  the  calendar  year 
for  independent  expenditures,  where 
those  independent  expenditures  are 
made  with  respect  to  the  same  election 
for  Federal  office. 

6.  In  §104.5,  paragraph  (a),  the  intro    '- 
text  and  heading  of  paragraph  (c),  and 
paragraph  (g)  are  revised  to  read  as 
follows,  and  paragraphs  (c)(4)  and  (j)  are 
added  to  read  as  follows: 

§  1 04.5    Filing  dates  (2  U.S.C.  434<aK2)). 

(a)  Principal  campaign  committee  of 
House  of  Representatives  or  Senate 
candidate.  Each  treasurer  of  a  principal 
campaign  committee  of  a  candidate  for 
the  House  of  Representatives  or  for  the 
Senate  must  file  quarterly  reports  on  the 
dates  specified  in  paragraph  (a)(1)  of 


this  section  in  both  election  years  and 
non-election  years,  and  must  file 
additional  reports  on  the  dates  specified 
in  paragraph  (a)(2)  of  this  section  in 
election  years. 

(1)  Quarterly  reports. 

(i)  Quarterly  reports  must  be  filed  no 
later  than  the  15th  day  following  the 
close  of  the  immediately  preceding 
calendar  quarter  (on  April  15,  July  15, 
and  October  15),  except  that  the  report 
for  the  final  calendar  quarter  of  the  year 
must  be  filed  no  later  than  January  31 
of  the  following  calendar  year. 

(ii)  The  report  must  be  complete  as  of 
the  last  day  of  each  calendar  quarter. 

(iii)  The  requirement  for  a  quarterly 
report  shall  be  waived  if,  under 
paragraph  (a)(2)  of  this  section,  a  pre- 
election report  is  required  to  be  filed 
during  the  period  beginning  on  the  5th 
day  after  the  close  of  the  calendar 
quarter  and  ending  on  the  15th  day  after 
the  close  of  the  calendar  quarter. 

(2)  Additional  reports  in  the  election 
year. 

(i)  Pre-election  reports. 

(A)  Pre-election  reports  for  the 
primary  and  general  election  must  be 
filed  no  later  than  12  days  before  any 
primary  or  general  election  in  which  the 
candidate  seeks  election.  If  sent  by 
registered  or  certified  mail,  the  report 
must  be  mailed  no  later  than  the  15th 
day  before  any  election. 

(B)  The  pre-election  report  must 
disclose  all  receipts  and  disbursements 
as  of  the  20th  day  before  a  primary  or 
general  election. 

(ii)  Post-general  election  report. 

(A)  The  post-general  election  report 
must  be  filed  no  later  than  30  days  after 
any  general  election  in  which  the 
candidate  seeks  election. 

(B)  The  post-general  election  report 
must  be  complete  as  of  the  20th  day 
after  the  general  election. 
***** 

(c)  Political  committees  that  are  not 
authorized  committees  of  candidates. 
Except  as  provided  in  paragraph  (c)(4) 
of  this  section,  each  political  committee 
that  is  not  the  authorized  committee  of 
a  candidate  must  file  either:  Election 
year  and  non-election  year  reports  in 
accordance  with  paragraphs  (c)(1)  and 
(2)  of  this  section;  or  monthly  reports  in 
accordance  with  paragraph  (c)(3)  of  this 
section.  A  political  committee  reporting 
under  paragraph  (c)  of  this  section  may 
elect  to  change  the  frequency  of  its 
reporting  from  monthly  to  quarterly  and 
semi-aimually  or  vice  versa.  A  political 
committee  reporting  under  this 
paragraph  (c)  may  change  the  frequency 
of  its  reporting  only  after  notifying  the 
Commission  in  writing  of  its  intention 
at  the  time  it  files  a  required  report 
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udder  its  current  filing  firequency.  Such 
political  committee  will  then  be 
required  to  file  the  next  required  report 
under  its  new  filing  ft-equency.  A 
political  committee  may  change  its 
filing  ft-equency  no  more  than  once  per 
calendar  year. 
***** 

(4)  National  party  committee 
reporting.  Notwithstanding  anything  to 
the  contrary  in  this  paragraph,  a 
national  committee  of  a  political  party, 
including  a  national  Congressional 
campaign  committee,  must  report 
monthly  in  accordance  with  paragraph 
(c)(3)  of  this  section  in  both  election  and 
non-election  years. 
*  ■       *        *        *        * 

(g)  Reports  of  independent 
expenditures. 

(1)  48-hour  reports  of  independent 
expenditures.  Every  person  that  must 
file  a  48-hour  report  under  11  CFR 
104.4(b)  must  ensure  the  Commission 
receives  the  report  by  11:59  p.m.  Eastern 
Standard/Daylight  Time  on  the  second 
day  following  the  date  on  which  a 
communication  that  constitutes  an 
independent  expenditure  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  Each  time  subsequent 
independent  expenditures  by  that 
person  relating  to  the  same  election  as 
that  to  which  the  previous  report  relates 
aggregate  $10,000  or  more,  that  person 
must  ensure  that  the  Commission 
receives  a  new  48-hour  report  of  the 
subsequent  independent  expenditures 
by  11:59  p.m.  Eastern  Standard/Daylight 
Time  on  the  second  day  following  the 
date  on  which  the  $10,000  threshold  is 
reached  or  exceeded.  (See  11  CFR 
lD4.4(f)  for  aggregation.) 

(2)  24-hour  reports  of  independent 
expenditures.  Every  person  that  must 
fUe  a  24-hour  report  under  11  CFR 
104.4(c)  must  ensure  that  the 
Commission  receives  the  report  by  11:59 
p.m.  Eastern  Standard/Daylight  Time  on 
the  day  following  the  date  on  which  a 
communication  that  constitutes  em 
independent  expenditure  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  Each  time  subsequent 
independent  expenditures  by  that 
person  relating  to  the  same  election  as 
that  to  which  the  previous  report  relates 
aggregate  $1,000  or  more,  that  person 
must  ensure  that  the  Commission 
receives  a  24-hour  report  of  the 
subsequent  independent  expenditures 
by  11:59  p.m.  Eastern  Standard/Daylight 
Time  on  the  day  following  the  date  on 
which  the  $1,000  threshold  is  reached 
OT  exceeded.  [See  11  CFR  104.4(f)  for 
aggregation.) 

(3)  Each  24-hour  or  48-hour  report  of 
independent  expenditures  filed  under 


this  section  shall  contain  the 
information  required  by  11  CFR 
104.3(b)(3)(vii)  indicating  whether  the 
independent  expenditure  is  made  in 
support  of,  or  in  opposition  to,  the 
candidate  involved. 

(4)  For  purposes  of  this  part  and  11 
CFR  part  109,  a  communication  that  is 
mailed  to  its  intended  audience  is 
publicly  disseminated  when  it  is 
relinquished  to  the  U.S.  Postal  Service. 
***** 

(j)  24-hour  statements  of 
electioneering  communications.  Every 
person  who  has  made  a  disbursement  or 
who  has  executed  a  contract  to  make  a 
disbursement  for  the  direct  costs  of 
producing  or  airing  electioneering 
communications  as  defined  in  1 1  CFR 
100.29  aggregating  in  excess  of  $10,000 
during  any  calendar  year  shall  file  a 
statement  with  the  Commission  by 
11:59  p.m.  Eastern  Standard/Daylight 
Time  on  the  day  following  the 
disclosure  date.  The  statement  shall  be 
filed  under  penalty  of  perjury  and  in 
accordance  with  11  CFR  104.20. 

§104.19    [Reserved.] 

7.  Section  104.19  is  added  and 
reserved. 

8.  Section  104.20  is  added  to  read  as 
follows: 

§  1 04.20    Reporting  electioneering 
communications  (2  U.S.C.  434(f)). 

(a)  Definitions. 

(1)  Disclosure  date  means: 

(r)  The  first  date  on  which  an 
electioneering  communication  is 
publicly  distributed  provided  that  the 
person  making  the  electioneering 
communication  has  made  one  or  more 
disbursements,  or  has  executed  one  or 
more  contracts  to  make  disbursements, 
for  the  direct  costs  of  producing  or        • 
airing  one  or  more  electioneering 
communications  aggregating  in  excess 
of  $10,000;  or 

(ii)  Any  other  date  during  the  same 
calendar  year  on  which  an 
electioneering  communication  is 
publicly  distributed  provided  that  the 
person  making  the  electioneering 
commimication  has  made  one  or  more 
disbursements,  or  has  executed  one  or 
more  contracts  to  make  disbursements, 
for  the  direct  costs  of  producing  or 
airing  one  or  more  electioneering 
communications  aggregating  in  excess 
of  $10,000  since  the  most  recent 
disclosure  date  during  such  calendar 
year. 

(2)  Direct  costs  of  producing  or  airing 
electioneering  communications  means 
the  following: 

(i)  Costs  charged  by  a  vendor,  such  as 
studio  rental  time,  staff  salaries,  costs  of 


video  or  audio  recording  media,  and 
talent;  or 

(ii)-The  cost  of  airtime  on  broadcast,, 
cable  or  satellite  radio  and  television 
stations,  studio  time,  material  costs,  and 
the  charges  for  a  broker  to  purchase  the 
airtime. 

(3)  Persons  sharing  or  exercising 
direction  or  control  means  officers, 
directors,  executive  directors  or  their 
equivalent,  partners,  and  in  the  case  of 
unincorporated  organizations,  owners, 
of  the  entity  or  person  making  the  . 
disbursement  for  the  electioneering 
communication. 

(4)  Identification  has  the  same 
meaning  as  in  11  CFR  100.12. 

.  (5)  Publicly  distributed  has  the  same 
meaning  as  in  11  CFR  100.29(a)(3). 

(b)  Who  must  report  and  when.  Every 
person  who  has  made  an  electioneering 
communication,  as  defined  in  11  CFR 
100.29,  aggregating  in  excess  ot$10,000 
during  any  calendar  year  shall  file  a 
statement  with  the  Commission  by 
11:59  p.m.  Eastern  Standard/Daylight 
Time  on  the  day  following  the 
disclosure  date.  The  statement  shall  be 
filed  under  penalty  of  perjury,  shall 
contain  the  information  set  forth  in 
paragraph  (c)  of  this  section,  and  shall 
be  filed  on  FEC  Form  9.  Political 
committees  that  make  communications 
that  are  described  in  11  CFR  100.29(a) 
must  report  such  communications  as 
expenditures  or  independent 
expenditures  under  11  CFR  104.3  and 
104.4,  and  not  under  this  section. 

(c)  Contents  of  statement.  Statements 
of  electioneering  communications  filed 
under  paragraph  (b)  of  this  section  shall 
disclose  the  following  information: 

(1)  The  identification  of  the  person 
who  made  the  disbursement,  or  who 
executed  a  contract  to  make  a 
disbursement,  and.  if  the  person  is  not 
an  individual,  the  person's  principal 
place  of  business; 

(2)  The  identification  of  any  person 
sharing  or  exercising  direction  or 
control  over  the  activities  of  the  person 
who  made  the  disbursement  or  who 
executed  a  contract  to  make  a 
disbursement; 

(3)  The  identification  of  the  custodian 
of  the  books  and  accounts  from  which 
the  disbursements  were  made; 

(4)  The  amount  of  each  disbursement, 
or  amount  obligated,  of  more  than  $200 
during  the  period  covered  by  the 
statement,  the  date  the  disbiirsement 
was  made,  or  the  contract  was  executed, 
and  the  identification  of  the  person  to 
whom  that  disbursement  was  made;  -._ 

(5)  All  clearly  identified  candidates 
referred  to  in  the  electioneering 
conununication  and  the  elections  in 
which  they  are  candidates; 
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(6)  The  disclosure  date,  as  defined  in 
paragraph  (a)  of  this  section; 

(7)  If  the  disbursements  were  paid 
exclusively  from  a  segregated  bank 
account  consisting  of  funds  provided 
solely  by  individuals  who  are  United 
States  citizens,  United  States  nationals, 
or  who  are  lawfully  admitted  for 
permanent  residence  imder  8  U.S.C. 
1101(a)(20),  the  name  and  address  of 
each  donor  who  donated  an  amount 
aggregating  $1,000  or  more  to  the 
segregated  bank  account,  aggregating 
since  the  first  day  of  the  preceding 
calendar  year;  and 

(8)  If  the  disbursements  were  not  paid 
exclusively  from  a  segregated  bank 
account  described  in  paragraph  (c)(7)  of 
this  section,  the  name  and  address  of 
each  donor  who  donated  an  amoimt 
aggregating  $1,000  or  morer  to  the  person 
making  the  disbiusement,  aggregating 
since  the  first  day  of  the  precedilag 
calendar  year. 

(d)  Recordkeeping.  All  persons  who 
make  electioneering  communications  or 
who  accept  donations  for  the  purpose  of 
making  electioneering  commimications 
must  maintain  records  in  accordance 
with  11  CFR  104.14. 

(e)  State  waivers.  Statements  of 
electioneering  communications  that 
must  be  filed  with  the  Commission  must 
also  be  filed  with  the  Secretary  of  State 
of  the  appropriate  State  if  the  State  has 
not  obtained  a  waiver  imder  11  CFR 
108.1(b). 

PART  105— DOCUMENT  FILING  (2 
U.S.C.  432(g)) 

9.  The  authority  citation  for  part  105 
is  revised  to  read  as  follows: 

Authority:  2  U.S.C.  432(g).  434,  438(a)(8). 

10.  Section  105.2  is  revised  to  read  as 
follows: 

§  105.2    Place  of  filing;  Senate  candidates, 
ttieir  principal  campaign  committees,  and 
committees  supporting  only  Senate 
candidates  (2  U.S.C.  432(g),  434(g)(3)). 

(a)  General  Rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  all 
designations,  statements,  reports,  and 
notices  as  well  as  any  modification(s)  or 
amendment(s)  thereto,  required  to  be 
filed  under  11  CFR  parts  101, 102,  and 
104  by  a  candidate  for  nomination  or 
election  to  the  office  of  United  States 
Senator,  by  his  or  her  principal 
campaign  committee  or  by  any  other 
political  committee(s)  that  supports 
only  candidates  for  nomination  for 
election  or  election  to  the  Senate  of  the 
United  States  shall  be  filed  in  original 
form  with,  and  received  by,  the 
Secretary  of  the  Senate,  as  custodian  for 
the  Federal  Election  Commission. 


(b)  Exceptions.  24-hour  and  48-hour 
reports  of  independent  expenditures 
must  be  filed  with  the  Commission  and 
not  with  the  Secretary  of  the  Senate, 
even  if  the  communication  refers  to  a 
Senate  candidate. 

PART  108— RLING  COPIES  OF 
REPORTS  AND  STATEMENTS  WITH 
STATE  OFFICERS  (2  U.S.C.  439) 

11.  The  authority  citation  for  part  108 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  434(a)(2),  438(a)(8), 
439.  453. 

12.  Paragraph  (b)  of  §  108.1  is  revised 
to  read  as  follows: 

§  108.1     Filing  Requirements  (2  U.S.C. 

439(aK1)) 

*         *         *         *         * 

(b)  The  filing  requirements  and  duties 
of  State  officers  under  this  part  108  shall 
not  apply  to  a  State  if  the  Commission 
has  determined  that  the  State  maintains 
a  system  that  can  electronically  receive 
and  duplicate  reports  and  statements 
filed  with  the  Commission.  Once  a  State 
has  obtained  a  waiver  pursuant  to  this 
paragraph,  the  waiver  shall  apply  to  all 
reports  that  can  be  electronically 
accessed  and  duplicated  fi'om  the 
Commission,  regardless  of  whether  the 
report  or  statement  was  originally  filed 
with  the  Commission.  The  list  of  States 
that  have  obtained  waivers  under  this 
section  is  available  on  the  Commission's 
website. 

PART  109— COORDINATED  AND 
INDEPENDENT  EXPENDITURES  (2 
U.S.C.  431(17),  441a,  Pub.  L  107-155 
sec.  214(c)  (March  27, 2002)) 

13.  The  authority  citation  for  part  109 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(17),  434(c),  441a; 
Pub.  L.  155-107  sec.  214(c). 

§  109.2    [Removed  and  Reserved] 

14.  Section  109.2  is  removed  and 
reserved. 

15.  Section  109.10  is  added  to  read  as 
follows: 

§  109.10    How  do  political  committees  and 
other  persons  report  independent 
expeniditures? 

(a)  Political  committees,  including 
political  party  committees,  must  report 
independent  expenditures  under  11 
CFR  104.4. 

(b)  Every  person  that  is  not  a  political 
committee  and  that  makes  independent 
expenditiu^s  aggregating  in  excess  of 
$250  with  respect  to  a  given  election  in 
a  calendar  year  shall  file  a  verified 
statement  or  report  on  FEC  Form  5  in 
accordance  with  11  CFR  104.4(e) 


containing  the  information  required  by 
paragraph  (e)  of  this  section.  Every 
person  filing  a  report  or  statement  under 
this  section  shall  do  so  in  accordance 
with  the  quarterly  reporting  schedule 
specified  in  11  CFR  104.5(a)(l)(i)  and 
(ii)  and  shall  file  a  report  or  statement 
for  any  quarterly  period  during  which 
any  such  independent  expenditures  that 
aggregate  in  excess  of  $250  are  made 
and  in  any  quarterly  reporting  period 
thereafter  in  which  additional 
independent  expenditures  are  made. 

(c)  Every  person  that  is  not  a  political 
committee  and  that  makes  independent 
expenditures  aggregating  $10,000  or 
more  with  respect  to  a  given  election 
any  time  during  the  calendeir  year  up  to 
and  including  the  20th  day  before  an 
election,  must  report  the  independent 
expenditures  on  FEC  Form  5,  or  by 
signed  statement  if  the  person  is  not 
otherwise  required  to  file  electronically 
under  11  CFR  104.18.  (See  11  CFR 
104.4(f)  for  aggregation.)  The  person 
making  the  independent  expenditures 
aggregating  $10,000  or  more  must 
ensure  that  the  Commission  receives  the 
report  or  statement  by  11:59  p.m. 
Eastern  Standard/Daylight  Time  on  the 
second  day  following  the  date  on  which 
a  communication  is  publicly  distributed 
or  otherwise  publicly  disseminated. 
Each  time  subsequent  independent 
expenditures  relating  to  the  same 
election  aggregate  an  additional  $10,000 
or  more,  the  person  making  the 
independent  expenditures  must  ensiu^e 
that  the  Commission  receives  a  new  48- 
hour  report  of  the  subsequent 
independent  expenditures.  Each  48- 
hour  report  must  contain  the 
information  required  by  paragraph  {e)(l) 
of  this  section. 

(d)  Every  person  making,  after  the 
20th  day,  but  more  than  24  hours  before 
12:01  a.m.  of  the  day  of  an  election, 
independent  expenditiues  aggregating 
$1 ,000  or  more  with  respect  to  a  given 
election  must  report  those  independent 
expenditures  and  ensiu^  that  the 
Commission  receives  the  report  or 
signed  statement  by  11:59  p.m.  Eastern 
Standafd/Daylight  Time  on  the  day 
following  the  date  on  which  a 
communication  is  publicly  distributed 
or  otherwise  publicly  disseminated. 
Each  time  subsequent  independent 
expenditures  relating  to  the  same 
election  aggregate  $1,000  or  more,  th6 
person  making  the  independent 
expenditures  must  ensure  that  the 
Commission  receives  a  new  24-hour 
report  of  the  subsequent  independent 
expenditures.  (See  11  CFR  104.4(f)  for 
aggregation.)  Such  report  or  statement 
shall  contain  the  information  required 
by  paragraph  (e)  of  this  section. 
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(e)  Content  of  verified  reports  and 
statements  and  verification  of  reports 
and  statements. 

(1)  Contents  of  verified  reports  and 
statement.  If  a  signed  report  or 
statement  is  submitted,  the  report  or 
statement  shall  include: 

(i)  Thereporting  person's  name, 
mailing  address,  occupation,  and  the 
name  of  his  or  her  employer,  if  any; 

(ii)  The  identification  (name  and 
mailing  address)  of  the  person  to  whom 
the  expenditure  was  made; 

(iii)  The  amount,  date,  and  piupose  of 
each  expenditure; 

(iv)  A  statement  that  indicates 
whether  such  expenditure  was  in 
support  of,  or  in  opposition  to  a  ' 

candidate,  together  with  the  candidate's 
name  and  office  sought; 

(v)  A  verified  certification  under 
penalty  of  perjury  as  to  whether  such 
expenditure  was  made  in  cooperation, 
consultation,  or  concert  with,  or  at  the 
request  or  suggestion  of  a  candidate,  a 
candidate's  authorized  committee,  or 
their  agents,  or  a  political  party 
committee  or  its  agents;  and 

(vi)  The  identification  of  each  person 
who  made  a  contribution  in  excess  of 
$200  to  the  person  filing  such  report, 
which  contribution  was  made  for  the 
purpose  of  furthering  the  reported 
independent  expenditxne. 

(2)  Verification  of  independent 
expenditure  statements  and  reports. 
Every  person  shall  verify  reports  and 
statements  of  independent  expenditures 
filed  piusuant  to  the  requirements  of 
this  section  by  one  of  the  methods 
stated  in  paragraph  (2)(i)  or  (ii)  of  this 
section.  Any  report  or  statement  verified 
under  either  of  these  methods  shall  be 
treated  for  all  purposes  (including 
penalties  for  perjury)  in  the  same 
manner  as  a  document  verified  by 
signature. 

(i)  For  reports  or  statements  filed  on 
paper  (e.g.,  by  hand-delivery,  U.S.  Mail, 
or  facsimile  machine),  the  person  who 
made  the  independent  expenditxue  shall 
certify,  imder  penalty  of  perjury,  the 
independence  of  the  expenditure  by 
handwritten  signature  immediately 
following  the  certification  required  by 
paragraph  (e)(l){v)  of  this  section. 

(ii)  For  reports  or  statements  filed  by 
electronic  mail,  the  person  who  made 
the  independent  expenditure  shall 
certify,  under  penalty  of  perjiuy,  the 
independence  of  the  expenditure  by 
typing  the  treasurer's  name  immediately 
following  the  certification  required  by 
paragraph  (e)(l)(v)  of  this  section. 


Dated:  December  17,  2002. 
David  M.  Mason, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  03-91  Filed  1-2-03;  8:45  am] 
BILLING  CODE  6715-01-P 

FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 102, 109, 110,  and 
114 

[Notice  2002—27] 

Coordinated  and  Independent 
Expenditures 

agency:  Federal  Election  Commission. 
ACTION:  Final  rules  and  transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Federal  Election 
Commission  is  issuing  final  rules 
regarding  payments  for  communications 
that  are  coordinated  with  a  candidate,  a 
candidate's  authorized  committee,  or  a 
political  party  committee.  The  final 
rules  also  address  expenditiues  by 
political  party  committees  that  are  made 
either  in  coordination  with,  or 
independently  from,  candidates.  These 
final  rules  implement  several 
requirements  in  the  Bipartisan 
Campaign  Reform  Act  of  2002  ("BCRA") 
that  significantly  amend  the  Federal 
Election  Campaign  Act  of  1971,  as 
amended  ("FECA"  or  the  "Act"). 
Further  information  is  contained  in  the 
Supplementary  Information  that 
follows. 

EFFECTIVE  DATE:  February  3,  2003.      ° 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  Vergelli,  Acting  Assistant  General 
Counsel,  or  Attorneys,  Mr.  Mark  Allen 
(coordinated  party  expenditures),  and 
Mr.  Richard  Ewell  (coordinated 
communications  paid  for  by  other 
political  committees  and  other  persons), 
999  E  Street  NfW.,  Washington,  DC, 
20463,  (20^)  694-1650  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The  > 

Bipartisan  Campaign  Reform  Act  of 
2002  ("BCRA"),  Public  Law  107-155, 
116  Stat.  81  (March  27,  2002),  contains 
extensive  and  detailed  amendments  to . 
the  Federal  Election  Campaign  Act  of 
1971  ("FECA"  or  "the  Act"),  as 
amended,  2  U.S.C.  431  et  seq.  This  is 
one  in  a  series  of  rulemakings  the 
Commission  is  undertaking  in  order  to 
implement  the  provisions  of  BCRA  and 
to  meet  the  rulemaking  deadlines  set  out 
in  BCRA. 

Section  402(c)(1)  of  BCRA  establishes 
a  general  deadline  of  270  days  for  the 
Commission  to  promulgate  regulations 
to  carry  out  BCRA,  which  is  December 
22,  2002.  The  final  rules  do  not  apply 


with  respect  to  runoff  elections, 
recoimts,  or  election  contests  resulting 
from  the  November  2002  general 
election.  2  U.S.C.  431  note. 

Because  of  the  brief  period  before  the 
statutory  deadline  for  promulgating 
these  rules,  the  Commission  received 
and  considered  public  comments 
expeditiously.  The  Notice  of  Proposed 
Rulemaking  ("NPRM"),  on  which  these 
final  rules  are  based,  was  published  in 
the  Federal  Register  on  September  24. 
2002.  67  FR  60.042  (September  24, 
2002).  The  written  comments  were  due 
by  October  11,  2002.  The  Commission 
received  27  comments  from  21 
commenters.  The  names  of  the 
commenters  and  their  comments  are 
available  at  http://www.fec.gov/ 
register.htm  imder  "Coordinated  and 
Independent  Expenditures."  A  public 
hearing  was  held  on  Wednesday,  ^ 
October  23,  2002,  and  Thursday,  ' 
October  24,  2002,  at  which  14  witnesses  . 
testified.  A  transcript  of  those  hearings 
is  also  available  at  http://www.fec.gov/ 
register.htm. 

Under  the  Administrative  Procedures 
Act,  5  U.S.C.  553(d),  and  the 
Congressional  Review  of  Agency 
Rulemaking  Act,  5  U.S.C.  801(a)(1), 
agencies  must  submit  final  rules  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate,  and 
publish  them  in  the  Federal  Register  at 
least  30  calendar  days  before  they  take 
effect.  The  final  rules  on  coordinated 
and  independent  expenditures  were 
transmitted  to  Congress  on  December 
18, 2002.     ' 

Introduction 

These  final  rules  primarily  address 
communications  that  are  made  in 
coordination  with  a  candidate,  an 
authorized  committee  of  a  candidate,  or 
a  political  party  committee.  The 
regulations  set  forth  the  meaning  of 
"coordination."  They  also  set  forth 
statutory  requirements  for  political 
party  committees  with  respect  to  the 
permitted  timing  of  independent  and 
coordinated  expenditures,  and  transfers 
and  assignments. 

Explanation  and  Justification 

1.  Statutory  Overview 

FECA  limits  the  amount  of 
contributions  to  Federal  candidates, 
their  authorized  committees,  and  other 
poUtical  committees.  2  U.S.C.  441a(a). 
Under  FECA  and  the  Commission's 
regulations,  these  contributions  may 
take  the  form  of  money  or  "anything  of 
value"  (the  latter  is  an  "in-kind 
contribution"  provided  to  a  candidate  or 
political  committee.)  See  11  CFR 
100.52(d)(1).' Candidates  must  disclose 
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all  contributions  they  receive.  2  U.S.C. 
434(b)(2).  Since  the  recipient  does  not 
actually  receive  a  cash  payment  from  an 
in-kind  contribution,  the  recipient  must 
report  the  value  of  an  in-kind 
contribution  as  both  a  contribution 
received  and  an  expenditure  made  so 
that  the  receipt  of  the  contribution  will 
be  reported  without  overstating  the 
cash-on-hand  in  the  committee's 
treasury.  See  11  CFR  104.13. 

2.  Overview ofBCRA's  Changes  to  the 
,FECA  and  Commission  Regulations 

In  BCRA,  Congress  revised  the  FECA's 
definition  of  "independent 
expenditure"  in  2  U.S.C.  431(17).  The 
revision  added  a  reference  to  political 
party  committees  and  their  agents  and 
reworked  other  aspects  of  the  former 
definition.  Corresponding  revisions  are 
being  made  to  the  regulations  in  1 1  CFR 
100.16. 

Congress  repealed  the  Commission's 
pre-BCRA  regulations  regarding 
"coordinated  general  public  political 
communications"  at  former  11  CFR 
100.23,  and  directed  the  Commission  to 
adopt  new  regulations  on  "coordinated 
communications"  in  their  place.  Public 
Law  107-155,  sec.  214(b),  (c)  (March  27, 
2002).  A  new  section  11  CFR  109.21 
implements  this  Congressional  mandate. 

In  addition,  the  new  and  revised  rules 
implement  several  new  restrictions 
found  in  BCRA  on  the  timing  of 
independent  and  coordinated 
expenditures  made  by  committees  of 
political  parties.  2  U.S.C.  441a(d)(4). 
Those  regulations  are  located  in  new  11 
,^CFR  part  109,  subpart  D.  Similarly, 
^jCongress  established  new  restrictions  on 
transfers  between  committees  of  a 
political  party.  2  U.S.C.  441a(d)(4). 
Those  changes,  as  well  as  amendments 
to  the  rules  on  the  assignment  of 
coordinated  party  expenditure  authority 
in  pre-BCRA  11  CFR  110.7.  are  reflected 
in  new  11  CFR  part  109,  subpart  D. 

Finally,  Congress  established  new 
reporting  obligations  for  independent 
expenditures.  2  U.S.C.  434(a)(5)  and  (g). 
These  reporting  obligations  have  been 
addressed  in  a  separate  rulemaking.  See 
Final  Rules  and  Explanation  and 
Justification  for  Bipartisan  Campaign 
Reform  Act  of  2002  Reporting, 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  comments 
received  regarding  the  reporting  of 
independent  expenditures  have  been 
addressed  separately  in  the  Explanation 
and  Justification  for  the  amended 
reporting  rules. 

11  CFR  100.16    Definitipn  of 
Independent  Expenditure 

In  light  of  several  Congressional 
changes  to  the  statutory  definition  of 


"independent  expenditiu-e"  at  2  U.S.C. 
431(17),  the  Commission  is  making 
several  corresponding  changes  to  the 
definition  of  the  same  term  in  1 1  CFR 
100.16.  Most  significantly,  the  statutory 
definition  of  "independent 
expenditure"  is  modified  to  exclude 
expenditures  coordinated  with  a 
political  party  committee  or  its  agents 
(in  addition  to  the  pre-BCRA  exclusion 
of  coordination  with  candidates).  2 
U.S.C.  431(17). 

Paragraph  (a)  of  section  100.16 
contains  the  revised  pre-BCRA  section 
100.16.  The  first  sentence  of  paragraph 
(a)  is  being  changed  by  adding  a 
reference  to  political  party  committees 
and  their  agents,  thereby  tracking 
BCRA's  changes  in  2  U.S.C.  431(17). 

In  BCRA,  Congress  deleted  the  term 
"consultation"  fi-om  the  list  of  activities 
that  compromise  the  independence  of 
expenditures.  See  2  U.S.C.  431(1 7)(B). 
Notwithstanding  that  change,  in  the 
NPRM  the  Commission  proposed  the 
retention  of  the  term  "consultation" 
because  it  remains,  post-BCRA,  in  other 
related  provisions  of  the  Act.  Most 
importantly,  the  term  "consultation" 
was  used  in  a  closely  related  provision 
added  by  BCRA  itself.  See  2  U.S.C. 
441a(a)(7)(B)(ii)  as  amended  by  Public 
Law  107-155,  sec.  214(a)  (expenditiues 
made  in  "cooperation,  consultation,  or 
concert,  with,  or  at  the  request  or 
suggestion  of,  a  national.  State,  or  local 
committee  of  a  political  party");  see  also 
2  U.S.C.  441a(a)(7)(B)(i)  (expenditures 
that  are  made  in  "cooperation, 
consultation,  or  concert  with,  or  at  the 
request  or  suggestion  of  candidates, 
political  conunittees,  and  agents  thereof 
are  contributions)  (emphasis  added). 

Similarly,  while  Congress  referred  to 
expenditures  "not  made  in  concert  or 
cooperation  with  *   *   *  a  political  party 
committee  or  its  agents"  in  2  U.S.C. 
431(17)  (emphasis  added),  it  did  not 
refer  to  agents  of  a  party  committee  in 
2  U.S.C.  441a(a)(7)(B)(ii)  when 
describing  coordination  with  a  party 
committee.  The  Commission  proposed 
in  the  NPRM  including  agents  of 
political  party  committees  as  persons 
who  might  take  actions  that  would 
cause  a  communication  to  be 
coordinated  with  that  party  committee. 

The  Conunission  received  one  joint 
comment  from  two  commenters  '  on 
each  of  the  two  proposals  above,  urging 
the  Commission  to  include  in  the  final 
rules  both  terms  as  proposed.  The  final 
rules  retain  the  term  "consultation"  in 


'  For  the  purposes  of  this  Explanation  and 
Justiflcation.  all  persons  who  expressed  their  views 
on  the  rules  proposed  in  the  NPRM  are  referred  to 
as  "commenters"  without  regard  to  whether  those 
views  were  expressed  to  the  Commission  in  writing 
or  through  testimony  at  the  hearing. 


paragraph  (a)  as  an  elel&ent  in  the 
regulatory  definition  of  "independent 
expenditure,"  for  the  reasons  outlined 
in  the  NPRM.  The  Commission  is 
similarly  including  agents  of  a  political 
party  within  the  scope  of  its 
independent  expenditure  definition.  11 
CFR  100.16(a). 

In  BCRA,  Congress  repealed  the  pre- 
BCRA  regulatory  definition  of 
"coordinated  general  public  political 
communication."  See  former  11  CFR 
100.23  (January  1,  2001),  repealed  by 
Public  Law  107-155,  section  214(b) 
(March  27,  2002).  Therefore,  in  one 
additional  change  to  paragraph  (a)  of 
section  100.16.  the  Commission  is 
deleting  the  term  "coordinated  general 
public  political  communication,"  and 
replacing  it  with  references  to  a 
"coordinated  communication"  from 
section  109.21  and  a  "party  coordinated 
communication"  from  11  CFR  109.37. 

The  Commission  is  also  moving  pre- 
BCRA  11  CFR  109.1(e),  which  clarifies 
the  basic  definition  of  "independent 
expenditure."  to  paragraph  (b)  of  section 
100.16.  without  other  changes.  This  rule 
provides  that  expenditures  made  by  a 
candidate's  authorized  committee  on 
behalf  of  that  candidate  never  qualify  as 
independent  expenditures. 

The  Commission  is  adding  a  new 
paragraph  (c)  to  provide  examples  of 
activities  that  would  disqualify  a 
communication  from  being  treated  as  an 
independent  expenditure.  This 
provision  does  not  in  any  way  change 
the  scope  of  the  definition  of 
coordinated  communication  in  11  CFR 
109.21;  it  is  merely  intended  to  provide 
additional  guidance. 

11  CFR  100.23    [Removed  and 
Reserved] 

Prior  to  the  enactment  of  BCRA.  the 
Commission  initiated  a  series  of 
rulemakings  in  response  to  the  Supreme 
Court's  ruling  on  the  appropriate 
application  of  the  so-called 
"coordinated  party  expenditiu-e" 
provisions  of  FECA.  See  Colorado 
Republican  Federal  Campaign 
Committee  v.  Federal  Election 
Commission,  518  U.S.  604  (1996) 
("Colorado  I").  For  example,  the 
Commission  addressed  the  issue  of 
coordination  when  it  promulgated 
former  11  CFR  100.23  (January  1,  2001) 
in  December  2000.  See  Explanation  and 
Justification  of  General  Public  Political 
Communications  Coordinated  with 
Candidates  and  Party  Committees; 
Independent  Expenditures,  65  FR 
76,138  (Dec.  6,  2000).  Former  section 
100.23  defined  a  new  term, 
"coordinated  general  public  political 
communication,"  drawing  from  judicial 
guidance  in  Federal  Election 
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Commission  v.  The  Christian  Coalition, 
52  F.Supp.2d  45,  85  (D.D.C.  1999) 
{"Christian  Coalition"),  to  determine 
whether  expenditures  for 
communications  by  unauthorized 
committees,  advocacy  groups,  and 
individuals  were  coordinated  with 
candidates  or  qualified  as  independent 
expenditures.  Consistent  with  Christian 
Coalition,  id.  at  92,  the  Commission's 
regulations  stated  that  such 
coordination  could  be  found  when 
candidates  or  their  representatives 
influenced  the  creation  or  distribution 
of  the  communications  by  making 
requests  or  suggestions  regarding,  or 
exiercising  control  or  decision  making 
authority  over,  or  engaging  in 
"substantial  discussion  or  negotiation" 
regarding,  various  aspects  of  the 
communications.  Former  11  CFR 
iq0.23{c)(2)  (January  1,  2001).  The 
regulations  explained  that  "substantial 
discussion  or  negotiation  may  be 
evidenced  by  one  or  more  meetings, 
conversations  or  conferences  regarding 
the  value  or  importance  of  the 
communication  for  a  particular 
election."  Former  11  CFR 
100.23(c)(2)(iii)  (January  1.  2001).  The 
Commission  provided  an  exception, 
however,  for  a  candidate's  or  political 
party's  response  to  an  inquiry  regarding 
the  candidate's  or  party's  position  on 
legislative  or  public  policy  issues.  See 
former  11  CFR  100.23(d)  (January  1, 
2001). 

As  explained  above.  Congress 
repealed  11  CFR  100.23  in  BCRA  and 
directed  the  Commission  to  promulgate 
new  regulations  to  address  coordinated 
communications.  Those  new  regulations 
are  discussed  below  in  the  Explanation 
and  Justification  for  11  CFR  part  109. 
Accordingly,  the  Commission  is  now 
removing  former  section  100.23  from 
Title  11,  Chapter  1,  of  the  Code  of 
Federal  Regulations. 

11  CFR  102.6(a)(l)(ii)    Transfers 

As  a  result  of  the  enactment  of  2 
U.S.C.  441a(d)(4)  and  other  provisions 
from  BCRA  affecting  transfers  between 
political  party  committees,  the 
Commission  revises  1 1  CFR 
102.6(a)(l)(ii)  to  clarify  the  interaction 
of  this  section  with  those  provisions  of 
BCRA.  Before  BCRA,  the  Commission 
permitted  unlimited  transfers  between 
or  among  national  party  committees. 
State  party  committees  and/or  any 
subordinate  committees.  See  pre-BCRA 
11  CFR  102.6(a)(l)(ii). 

First,  in  BCRA,  Congress  provided 
that  a  national  committee  of  a  political 
party,  including  a  national 
Congressional  campaign  committee  of  a 
political  party,  may  not  solicit,  receive, 
or  direct  to  another  person  a 


contribution,  donation,  or  transfer  of 
funds  or  other  thing  of  value,  or  spend 
any  funds,  that  are  not  subject  to  the 
limitations,  prohibitions,  and  reporting 
requirements  of  FECA.  2  U.S.C.  441i(a); 
see  Explanation  and  Justification  for  11 
CFR  300.10(a),  67  FR  49,122  (July  29. 
2002). 

Second,  in  BCRA's  "Levin 
Amendment,"  Congress  placed 
restrictions  on  how  State,  district,  and 
local  party  committees  raise  "Levin 
funds"  and  prohibited  certain  transfers 
between  political  party  committees.  See 
2  U.S.C.  441i(b)(2)(C)(i);  Explanation 
and  Justification  for  11  CFR  300.31,  67 
FR  49,124  (July  29,  2002). 

Third,  also  in  the  Levin  Amendment, 
Congress  provided  that  a  State,  district, 
or  local  committee  of  a  political  party 
that  spends  Federal  funds  and  Levin 
funds  for  the  newly  defined  term. 
Federal  election  activity,  must  raisp 
those  funds  solely  by  itself.  These 
committees  may  not  receive  or  use 
transferred  funds  for  this  purpose.  2 
U.S.C.  441i(b)(2)(B)(iv);  see  Explanation 
and  Justification  for  11  CFR  300.34(a) 
and  (b),  67  FR  49,127  (July  29,  2002). 

Fourth,  Congress  provided  in  BCRA 
that  a  committee  of  a  political  party  that 
makes  coordinated  party  expenditures 
under  2  U.S.C.  441a(d)  in  connection 
with  the  general  election  campaign  of  a 
candidate  shall  not,  during  that  election 
cycle,  transfer  any  funds  to,  assign 
authority  to  make  coordinated  party 
expenditiues  under  this  subsection  to, 
or  receive  a  transfer  from,  a  committee 
of  the  political  party  that  has  made  or 
intends  to  make  an  independent 
expenditure  with  respect  to  the 
candidate.  2  U.S.C.  441a(d)(4)(C);  see 
Explanation  and  Justification  for  11  CFR 
109.35(c),  below. 

The  Commission  adds  a  new  opening 
clause  in  paragraph  (a)(l)(ii)  of  section 
102.6  incorporating  these  restrictions  by 
reference  into  the  rules  regarding  the 
transfer  of  funds  and  the  use  of 
transferred  funds. 

The  Commission  received  no 
comments  on  this  section,  and  the  final 
rule  is  unchanged  from  the  proposed 
rule. 

Part  109 — Coordinated  and 
Independent  Expenditures  (2  U.S.C. 
431(17),  441a(a)  and  (d),  and  Pub.  L. 
107-155  Sec.  214(c)) 

The  Commission  is  reorganizing  1 1 
CFR  part  109  into  four  subparts  in  an 
effort  to  simplify  and  clarify  its 
regulations  while  implementing  the 
Congressional  mandates  in  BCRA 
regarding  payments  for  coordinated 
communications  and  coordinated 
expenditures  by  political  party 
committees.  Subpart  A  explains  the 


scope  of  part  109  and  defines  the  key 
term  "agent."  Subpart  B,  which 
addresses  the  reporting  and 
recordkeeping  requirements  for 
independent  expenditures,  has  been 
addressed  in  a  separate  rulemaking.  See 
Final  Rules  and  Explanation  and 
Justification  for  Bipartisan  Campaign 
Reform  Act  of  2002  Reporting, 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  Subpart  C  addresses 
coordination  between  a  candidate/or  a 
political  party  and  a  person  making  a 
communication.  Subpart  D  sets  forth 
provisions  applicable  only  to  political 
party  committees,  including  those 
pertaining  to  independent  expenditures 
and  support  of  candidates  through 
coordinated  party  expenditures.  See  2 
U.S.C.  441a(d).  The  special  authority  for 
coordinated  expenditures  by  political 
party  committees,  previously  set  forth  in 
pre-BCRA  11  CFR  110.7.  is  being 
relocated  to  11  CFR  109.32  and  other 
sections  in  subpart  D. 

11  CFR  Part  109,  Subpart  A— Scope 
and  Definitions 

1 1  CFR  109.1     When  Will  This  Part 
Apply? 

New  section  109.1  introduces  the 
scope  of  part  109.  Section  109.1 
explains  that  the  regulations  in  part  109 
set  forth  the  general  reporting 
requirements  for  both  "independent 
expenditures"  and  "coordinated 
communications."  Note  that  the 
definition  of  "agent"  found  in  pre-BCRA 
section  109.1  is  being  revised  and 
moved  to  section  109.3.  No  comments 
were  received  regarding  this  section. 

11  CFR  109.3    Definitions 

The  Commission  proposed  new  11 
CFR  109.3  to  define  the  term  "agent." 
which  is  used  throughout  1 1  CFR  part 
109.  This  definition  of  agent  is  based  on 
the  same  concept  that  the  Commission 
used  in  framing  the  definition  of 
"agent"  in  the  revised  "soft  money" 
rules.  See  Final  Rules  and  Explanation 
and  Justification  on  Prohibited  and 
Excessive  Contributions:  Non-Federal 
Funds  or  Soft  Money,  67  FR  49,081  (July 
29.  2002).  The  definition  of  "agent" 
proposed  in  the  NPRM  focused  on 
whether  a  purported  agent  has  "actual 
authority,  either  express  or  implied."  to 
engage  in  one  or  more  specified 
activities  on  behalf  of  specified 
principals. 

In  the  NPRM,  the  Commission  listed 
those  specific  sets  of  activities,  which 
vary  slightly  depending  on  whether  the 
agent  engages  in  those  activities  oij 
behalf  of  a  national.  State,  district,  or 
local  committee  of  a  party  committee,  or 
on  behalf  of  a  Federal  candidate  or 
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officeholder.  See  proposed  1 1  CFR 
109.3(a)  and  (b),  respectively.  The 
activities  specified  in  the  NPRM  closely 
paralleled  the  conduct  activities 
associated  with  coordinated 
communications,  as  described  in  11 
CFR  109.21(b).  These  activities  included 
requesting  or  suggesting  that  a 
communication  be  created,  produced,  or 
distributed;  making  or  authorizing 
certain  campaign-related 
communications;  and  being  materially 
involved  in  decisions  regarding  specific 
aspects  of  communications.  See 
proposed  11  CFR  109.3(a)(1)  through  (5) 
and  (b)(1)  through  (5). 

Several  commenters  requested 
additional  clarification  of  the  meaning 
of  "material  involvement,"  while  other 
commenters  suggested  broadening  this 
provision  to  include  authority  to  be 
"materially  involved"  in  discussions,  in 
addition  to  decisions,  regarding  a 
communication.  The  Commission  notes 
that  the  term  "materially  involved"  is 
merely  incorporated  into  the  specified 
activities  of  an  agent  to  preserve  the 
parallel  structure  between  the  definition 
of  "agent"  and  the  coordination  conduct 
standards  in  11  CFR  109.21.  See 
Explanation  and  Justification  of  11  CFR 
109.21(d)(2),  below. 

One  commenter  noted  that  because 
the  proposed  regulations  contemplate 
the  possibility  that  one  candidate  for 
Federal  office  might  pay  for  a 
communication  that  is  coordinated  with 
a  different  candidate  for  Federal  office, 
proposed  11  CFR  109.3(a)(5)  should  also 
be  included  as  a  specified  activity  in  11 
CFR  109.3(b).  The  Commission  agrees 
and  is  adding  a  new  paragraph  (b)(6)  to 
11  CFR  109.3  to  make  it  clear  that  a 
person  who  works  for  one  candidate 
and  is  authorized  by  that  candidate  to 
make  a  communication  on  behalf  of 
other  candidates  based  on  material 
information  derived  from  those  other 
candidates,  is  to  be  considered  an  agent. 

A  niunber  of  commenters  addressed 
the  general  scope  of  the  definition. 
Seven  commenters  argued  that  the 
proposed  definition  would  be  overly 
broad  because  it  would  not  expressly 
limit  the  definition  of  "agent"  to 
situations  where  the  person  is  acting 
within  the  scope  of  his  or  her  "actual 
authority"  as  an  agent.  These 
commenters  also  urged  the  addition  of 
a  requirement  that  an  agent's 
"coordination"  conduct  (see  11  CFR 
109.21(d),  below)  toward  a  third  party 
be  based  on  information  that  was  gained 
only  due  to  his  or  her  role  as  an  agent. 
One  of  these  commenters  asserted  that 
a  person  should  not  be  considered  an 
"agent"  solely  based  on  his  or  her 
authority  to  act,  but  should  only  become 
an  agent  when  he  or  she  takes  some 


action.  Two  commenters  expressed  their 
opposition  to  any  attempt  to  categorize 
specific  campaign  positions  or  groups  of 
people  as  agents  per  se,  and  one 
additional  commenter  suggested  that  if 
the  Commission  does  include  a  class  of 
per  se  agents,  it  should  identify  the 
specific  persons  within  the  campaign 
who  would  be  placed  in  this  category. 

Several  commenters  expressed 
concern  as  to  a  candidate's  or  political 
party  committee's  "liability"  for  a 
person  who  qualifies  as  an  agent  but 
takes  actions  beyond  the  scope  of  his  or 
her  actual  authority.  Two  other 
commenters  expressed  concerns  that  a 
principal  would  assume  "liability"  for  a 
person  who  represents  more  than  one 
candidate  or  group  engaged  in  specified 
conduct  while  "wearing  a  different  hat" 
(acting  on  behalf  of  a  different  person  or 
group.)  One  of  these  commenters 
recommended  an  amendment  to  the  rule 
text  to  fJTOvide  that  actions  must  be 
imdertaken  "on  behalf  of  the  principal" 
in  order  for  liability  to  attach  to  the 
principal.  Another  commenter  raised  a 
particular  concern  with  respect  to 
common  vendors  that  an  "agent"  wha 
wears  different  hats  for  different  groups 
might  be  deemed  to  engage  in 
coordination  per  se  by  essentially 
sharing  information  within  his  or  her 
own  head. 

On  the  other  hand,  eight  commenters, 
including  BCRA's  principal  sponsors, 
expressed  concern  that  the  scope  of  the 
proposed  definition  was  underinclusive 
and  would  allow  candidates  or  political 
parties  to  effectively  coordinate 
communications  with  an  outside 
spender  through  the  use  of  conduits, 
including  lower-level  employees, 
consultants,  or  others  with  "apparent 
authority,"  who  could  sit  in  on  a 
discussion  and  receive  important 
information  and  convey  that 
information  to  the  third-party  spender. 
BCRA's  principal  sponsors  and  two 
other  commenters  asserted  that  the 
definition  of  "agent"  should  not  be 
drawn  too  narrowly  because  the 
analysis  of  whether  a  communication  is 
coordinated  should  focus  on  whether 
the  information  was  conveyed,  not  who 
conveyed  it,  or  whether  the  conveyance 
was  authorized.  A  different  commenter 
suggested  that  the  Commission's 
approach  would  create  an  incentive  for 
a  candidate,  authorized  committee,  or  a 
political  party  committee  to  share 
material  information  with  staff  members 
but  make  no  effort  to  control  the  staff 
members'  disclosures  to  outside  entities. 
Three  commenters  urged  that  a  person 
be  deemed  an  agent  if  he  or  she 
discloses  information  to  an  outside 
entity  in  the  absence  of  a  strictly 
enforced  policy  against  such  disclosure. 


One  of  these  conunenters  indicated  that 
a  non-disclosure  agreement  might  be 
employed  to  rebut  the  presumption  of 
agency. 

In  tlie  final  rules,  the  Commission 
recognizes  the  Congressional 
determination  that  a  spender  can 
effectively  coordinate  a  communication 
by  acting  in  cooperation,  consultation, 
or  concert,  with,  or  at  the  request  or 
suggestion  of,  an  agent  as  well  as 
directly  with  a  candidate,  authorized 
committee,  or  political  party  committee. 
See,  e.g.,  2  U.S.C.  431(17)  and  2  U.S.C. 
441a(a)(7){B)(i).  In  recognition  of  the 
concerns  about  overbreadth,  the 
Commission  is  limiting  the  scope  of  the 
definition  of  "agent"  in  three  ways.  For 
the  purposes  of  a  coordination  analysis 
under  11  CFR  part  109,  a  person  would 
only  qualify  as  an  "agent"  when  he  or 
she:  (1)  Receives  actual  authorization, 
either  express  or  implied,  from  a 
specific  principal  to  engage  in  the 
specific  activities  listed  in  109.3;  (2) 
engages  in  those  activities  on  behalf  of 
that  specific  principal;  and  (3)  those 
activities  would  result  in  a  coordinated 
communication  if  carried  out  directly  by 
the  candidate,  authorized  committee 
staff,  or  a  political  party  official. 
Contrary  to  the  assertions  of  several 
commenters,  a  principal  would  not 
assume  "liability"  for  agents  who  act 
outside  the  scope  of  their  actual 
authority,  nor  would  a  person  be 
considered  an  "agent"  of  a  candidate  if 
that  person  approaches  an  outside 
spender  on  behalf  of  a  different 
organization  or  person.  See  Restatement 
(Second)  of  Agency  §  219(1).  The 
Commission  rejects,  however,  the 
argument  that  a  person  who  has 
authority  to  engage  in  certain  activities 
should  be  considered  to  be  acting 
outside  the  scope  of  his  or  her  authority 
any  time  the  person  undertakes 
imlawful  conduct.  It  is  a  settled  matter 
of  agency  law  that  liability  may  exist 
"for  unlawful  acts  of  (]  agents,  provided 
that  the  conduct  is  within  the  scope  of 
the  agent's  authority,  whether  actual  or 
apparent."  U.S.  v.  Investment 
Enterprises,  Inc.,  10  F.3d  263,  266  (5th 
Cir.  1993). 

One  commenter  specifically  requested 
an  exemption  for  "all  persons  in  the 
legislative  offices  of  federal 
officeholders"  unless  the  "person 
dealing  with  them  knows  that  they  are 
acting  on  behalf  of  the  officeholder  in 
her  capacity  as  a  candidate."  The 
Coimnission  has  intentionally  avoided 
promulgating  a  regulation  based  on 
apparent  authority,  which  is  the 
authority  of  an  actor  as  perceived  by  a 
third  party,  because  such  authority  is 
often  difficult  to  discern  and  would 
place  the  definition  of  "agent"  in  the 


hands  of  a  third  party.  Therefore,  in  the 
Commission's  judgment,  apparent 
authority  is  not  a  sufficient  basis  for 
agency  for  the  purposes  of  revised  1 1 
CFR  part  109.  The  commenter's 
suggested  approach  would  necessitate  a 
determination  of  agency  solely  on  the 
basis  of  apparent  authority  and  is 
therefore  inconsistent  with  the  structure 
and  purpose  of  the  regulations. 

These  limitations,  however,  are  not 
intended  to  establish  any  presumption 
against  the  creation  of  an  agency 
relationship.  The  grant  and  scope  of  the 
actual  authority,  whether  the  person  is 
acting  within  the  scope  of  his  or  her 
actual  authority,  and  whether  he  or  she 
is  acting  on  behalf  of  the  principal  or  a 
different  person,  are  factual 
determinations  that  are  necessarily 
evaluated  on  a  case-by-case  basis  in 
accordance  with  traditional  agency 
principles.  For  example,  the  issue  of 
whether  or  not  an  authorized  person  is 
acting  on  behalf  of  the  principal  is  an 
objective,  fact-based  examination  that  is 
not  dependent  on  that  person's  own 
characterization  of  whether  he  or  she  is 
acting  in  an  individual  capacity  or  on 
behalf  of  a  different  principal. 

As  explained  in  the  NPRM,  the 
Commission's  pre-BCRA  regulations 
include  a  special  definition  of  "person" 
for  11  CFR  part  109.  See  pre-BCRA  11 
CFR  109.1(b)(1).  The  Commission  did 
not  include  this  separate  definition  of 
the  term  "person"  in  the  NPRM  because 
the  term  is  already  defined  in  pre-BCRA 
11  CFR  100.10  and  the  Commission  was 
concerned  that  a  separate  definition  of 
"person"  in  11  CFR  part  109  might  be 
confusing  or  misinterpreted  as 
permitting  labor  organizations, 
corporations  not  qualified  under  1 1  CFR 
114.10(c),  or  other  entities  or 
individuals  otherwise  prohibited  from 
making  contributions  or  expenditures 
under  the  Act  and  Commission 
regulations,  to  pay  for  coordinated 
communications  or  to  make 
independent  expenditures.  See,  e.g.,  11 
CFR  110.20  and  114.2.  The  Commission 
has  specifically  addressed  these 
prohibitions  iii  11  CFR  109.22,  below, 
and  the  Commission  did  not  receive  any 
comments  on  the  inclusion  of  a  separate 
definition  of  "person"  in  11  CFR  part 
109.  Therefore,  no  new  definition  of 
"person"  is  included  in  the  final  rules. 

11  CFR  Part  109,  Subpart  B— 
Independent  Expenditures 

1 1  CFR  109.10    How  Do  Political 
Committees  and  Other  Persons  Report 
Independent  Expenditures? 

In  the  NPRM,  the  Commission 
included  proposed  11  CFR  109.10  on 
reporting  requirements  for  independent 


expenditures.  The  Commission 
aimounced  in  the  NPRM  its  expectation 
that  these  rules  would  not  be  included 
in  the  final  rule  of  this  rulemaking  but 
would  instead  be  finalized  in  a  separate 
rulemaking.  The  Commission  has 
subsequently  promulgated  11  CFR 
109.10  as  part  of  a  separate  rulemaking. 
See  Final  Rules  and  Explanation  and 
Justification  for  Bipartisan  Campaign 
Reform  Act  of  2002  Reporting, 
published  elsevvhere  in  this  issue  of  the 
Federal  Register.  There  are  no  changes 
to  11  CFR  109.10  in  this  rulemaking. 

1 1  CFR  109.11     When  is  a  Non- 
Authorization  Notice  (Disclaimer) 
Required?  (2  U.S.C.  44ld) 

The  Commission  is  moving  the 
disclaimer  requirements  for 
independent  expenditures  from  pre- 
BCRA  11  CFR  109.3  to  new  11  CFR 
109.11.  There  are  no  substantive 
changes  to  this  section.  Additional 
changes  to  disclaimer  requirements  are 
provided  at  11  CFR  110.11,  which  the 
Commission  addressed  in  a  separate 
rulemaking  in  light  of  BCRA's  changes 
to  the  statutory  disclaimer  requirement. 
See  2  U.S.C.  44ld  and  Final  Rules  and 
Explanation  and  Justification  for 
Disclaimers,  Fraudulent  Solicitation, 
Civil  Penalties,  and  Personal  Use  of 
Campaign  Funds,  67  FR  76,962  (Dec.  13, 
2002). 

11  CFR  Part  109,  Subpart  C— 
Coordination 

1 1  CFR  109.20    What  Does 
"Coordinated"  Mean? 

Congress  did  not  define  the  term 
"coordinated"  in  FECA  or  in  BCRA,  but 
it  did  provide  that  an  expenditure  is 
considered  to  be  a  contribution  to  a 
candidate  when  it  is  "made  by  any 
person  in  cooperation,  consultation,  or 
concert,  with,  or  at  the  request  or 
suggestion  of,"  that  candidate,  the 
authorized  committee  of  that  candidate, 
or  their  agents.  2  U.S.C.  441a(a)(7)(B)(i). 
Similarly,  in  BCRA,  Congress  added  a 
new  paragraph  to  section  441a(a)(7)(B) 
to  require  that  expenditures  "made  by 
any  person  (other  than  a  candidate  or 
candidate's  authorized  committee)  in 
cooperation,  consultation,  or  concert, 
with,  or  at  the  request  or  suggestion  of, 
a  national,  State,  or  local  committee  of 
a  political  party  shall  be  considered  to 
be  contributions  made  to  such  party 
committee."  2  U.S.C.  441a(a)(7)(B){ii). 
Also,  as  explained  above,  an 
expenditure  is  not  "independent"  if  it  is 
"made  in  cooperation,  consultation,  or 
concert,  with,  or  at  the  request  or 
suggestion  of,"  a  candidate,  authorized 
committee,  or  a  political  party 
committee.  See  11  CFR  100.16. 


New  section  109.20(a)  implements  2 
U.S.C.  441a(a)(7)(B)(i)  and  (ii)  by 
defining  "coordinated"  to  mean  "made 
in  cooperation,  consultation  or  concert 
with,  or  at  the  request  or  suggestion  of, 
a  candidate,  a  candidate's  authorized 
committee,  or  their  agents,  or  a  political 
party  committee  or  its  agents."  While 
the  definition  of  "coordinated"  in  11 
CFR  109.20(a)  potentially  encompasses 
a  variety  of  payments  made  by  a  person 
on  behalf  of  a  candidate  or  political 
party  committee,  paragrapth  (a)  is  not 
intended  to  change  current  Commission 
interpretations  other  than  to  recognize 
the  additiop  of  the  concept  of 
coordination  with  political  party 
committees  under  2  U.S.C. 
441a(a)(7)(B)(ii).  The  Commission  notes 
that  it  may  provide  additional  guidance 
in  this  area  through  a  subsequent 
rulemaking. 

The  Commission  recognizes,  however, 
that  many  issues  regarding  coordination 
involve  communications,  and  in  BCRA 
Congress  required  the  Commission  to 
address  coordinated  communications. 
Public  Law  107-155,  sec.  214(c)  (March 
27,  2002).  Therefore,  the  regulations  in 
11  CFR  109.21,  explained  below, 
specifically  address  the  meaning  of  the 
phrase  "made  in  cooperation, 
consultation,  or  concert,  with,  or  at  thef 
request  or  suggestion  of  in  the  context 
of  communications  paid  for  by  a  person 
other  than  the  candidate  with  whom  the 
communication  was  coordinated,  that 
candidate's  authorized  committee,  or  a 
political  party  committee.  Similarly,  the 
regulations  in  11  CFR  109.37,  explained- 
further  below,  specifically  address  the 
meaning  of  the  phrase  "made  in 
cooperation,  consultation,  or  concert 
with,  or  at  the  request  or  suggestion  of 
in  the  context  of  communications  paid 
for  by  a  political  party  committee. 

In  addition,  paragraph  (b)  of  section 
,109.20  addresses  expenditures  that  are 
not  made  for  communications  but  that 
are  coordinated  with  a  candidate, 
authorized  committee,  or  political  party 
committee.  It  is  the  successor  to  pre- 
BCRA  11  CFR  109.1(c).  Paragraph  (b)  is 
being  revised  from  its  predecessor  to 
reflect  the  addition  of  the  concept  of 
coordination  with  political  party 
committees  under  2  U.S.C. 
441a(a)(7)(B)(ii).as  well  as  the 
replacement  of  the  reference  to  former 
11  CFR  100.23.  see  Public  Law  107-155, 
section  214(b)  (March  27.  2002),  and 
grammatical  changes  to  reflect  the  new 
location  of  the  riile.  The  Commission 
emphasizes  that  the  relocation  of 
paragraph  (b)  is  not  intended  to  Change 
or  alter  current  Commission 
interpretations  of  its  predecessor  in  pre- 
BCRA  section  109.1(c).  One  commenter 
asserted  that  only  express  advocacy 
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communications  can  constitute 
coordination,  and  urged  the 
Commission  to  provide  explicitly  that 
non-communication  expenditures  will 
not  be  considered  to  be  coordination. 
The  Commission  disagrees  with  the 
commenter's  assertion  because  Congress 
has  not  so  limited  the  statutory 
provisions  relating  to  coordination.  See 
2  U.S.C.  431(17)  and  441a{a)(7)(B)(i)  and 
(ii).  Therefore,  the  Conunission  is 
moving  pre-BCRA  11  CFR  109.1(c),  to 
section  109.20(b)  with  revisions  to  make 
it  clear  that  these  other  expenditures, 
when  coordinated,  are  also  in-kind 
contributions  (or  coordinated  party 
expenditures,  if  a  political  party 
committee  so  elects)  to  the  candidate  or 
political  party  conunittee  with  whom  or 
with  which  they  are  coordinated.  The 
exceptions  contained  in  11  CFR  part 
100,  subpart  C  (exceptions  to  the 
deBnition  of  "contribution")  and 
subpart  E  (exceptions  to  the  definition 
of  "expenditure")  continue  to  apply. 

1 1  CFR  109.21     What  Is  a  '•Coordinated 
Communication"? 

In  BCRA,  Congress  expressly  repealed 
11  CFR  10Q.23,  Public  Law  107-155, 
sec.  214(b)  (March.27,  2002),  and 
instructed  the  Conunission  to 
promulgate  new  regulations  on 
"coordinated  communications  paid  for 
by  persons  other  than  candidates, 
authorized  committees  of  candidates, 
and  party  committees."  Public  Law 
107-155,  sec.  214(c)  (March  27,  2002). 
Congress  also  mandated  that  the  new 
regulations  address  four  specific  aspects 
of  coordinated  communications:  (1) 
Republication  of  campaign  materials;  (2) 
the  use  of  a  common  vendor;  (3) 
communications  directed  or  made  by  a 
former  employee  of  a  candidate  or 
political  party;  and  (4)  communications 
made  after  substantial  discussion  about 
the  communication  with  a  candidate  or 
political  party.  See  Public  Law  107-155, 
sec.  214(c)(1)  through  (4)  (March  27, 
2002). 

The  Commission  is  promulgating  new 
11  CFR  109.21  to  comply  with  this 
Congressional  mandate.  This  rule 
applies  to  communications  coordinated 
with  candidates,  their  authorized 
committees,  political  party  committees, 
or  the  agents  of  any  of  the  foregoing. 
Paragraph  (a)  of  this  section  begins  by 
defining  "coordinated  communication." 
Paragraph  (b)  spells  out  the  treatment  of 
"coordinated  communications"  as  in- 
kind  contributions,  which  must  be 
reported.  Next,  paragraph  (c)  sets  out 
the  content  standard  for  coordinated 
communications.  Paragraph  (d) 
establishes  conduct  standards  for  the 
coordination  analysis.  Paragraph  (e) 
addresses  the  Congressional  guidance 


that  an  agreement  or  formal 
collaboration  is  not  required  for  a 
communication  to  be  considered 
"coordinated."  Paragraph  (f)  provides  a 
safe  harbor  for  certain  inquiries  as  to 
legislative  and  policy  issues. 

The  Commission  notes  that  Congress 
has  provided  that  candidates  and  any 
entity  "acting  on  behalf  of  1  or  more 
candidates"  must  not  "solicit,  receive, 
direct,  transfer,  or  spend  funds  in 
connection  with  an  election  for  Federal 
office,  including  funds  for  any  Federal 
election  activity,  unless  the  funds  are 
subject  to  the  limitations,  prohibitions, 
and  reporting  requirements  of  this  Act. 
*    *   *"  2  U.S.C.  441i(e)(l)(A).  The 
Commission  has  addressed  this 
restriction  in  a  separate  rulemaking  (see 
Final  Rules  and  Explanation  and 
Justification  on  Prohibited  and 
Excessive  Contributions:  Non-Federal 
Funds  or  Soft  Money,  67  FR  49,081  (July 
29,  2002)),  and  does  not  necessarily 
equate  activity  resulting  in  a 
coordinated  communication  under  11 
CFR  109.21  with  "acting  on  behalf  of  1 
or  more  candidates"  in  2  U.S.C. 
441i(e)(l).  Therefore,  a  determination  of 
whether  a  coordinated  communication 
exists  must  be  made  separately  from, 
and  without  reference  to,  a 
determination  of  whether  an  entity  is 
"acting  on  behalf  of  1  or  more 
candidates"  under  2  U.S.C. 
441i(e)(l){A). 

1.11  CFR  109.21(a)     Definition 

Paragraph  (a)  of  new  section  109.21 
sets  forth  the  required  elements  of  a 
"coordinated  communication,"  which 
comprise  a  three-pronged  test.  For  a 
communication  to  be  "coordinated,"  all 
three  prongs  of  the  test  must  be 
satisfied.  While  no  one  of  these 
elements  standing  alone  fully  answers 
the  question  of  whether  a 
communication  is  for  the  purpose  of 
influencing  a  Federal  election,  see  11 
CFR  100.52(a),  100.111(a).  the 
satisfaction  of  all  three  prongs  of  the  test 
set  out  in  new  11  CFR  109.21  justifies 
the  conclusion  that  payments  for  the 
coordinated  communication  are  made 
for  the  purpose  of  influencing  a  Federal 
election,  and  therefore  constitute  in- 
kind  contributions.  Nevertheless,  the 
Commission  notes  that  the  inclusion  of 
one  prong  of  its  test,  the  content 
standard,  could  function  efficiently  as 
an  initial  threshold  for  the  coordination 
analysis. 

Under  the  first  prong,  in  paragraph 
(a)(1),  the  communication  must  be  paid 
for  by  someone  other  than  a  candidate, 
an  authorized  committee,  a  political 
party  committee,  or  an  agent  of  any  of 
the  foregoing.  However,  a  person's 
status  as  a  candidate  does  not  exempt 


him  or  her  from  this  section  with 
respect  to  payments  he  or  she  makes  for 
communications  on  behalf  of  a  different 
candidate.  Under  paragraph  (a)(2),  the 
second  prong  of  the  three-pronged  test 
is  a  "content  standard"  regarding  the 
subject  matter  of  the  conununication. 
Under  paragraph  (a)(3),  the  third  prong 
of  the  test  is  a  "conduct  standard" 
regarding  the  interactions  between  the 
person  paying  for  the  communication 
and  the  candidate  or  political  party 
conunittee.  A  sentence  proposed  in  the 
NPRM  regarding  republication  of 
campaign  materials  is  being  moved  from 
proposed  paragraph  (a)(3)  in  the  NPRM 
to  paragraph  (c)(2)  in  the  final  rules. 

Of  the  seven  commenters  who 
specifically  commented  on  this  three- 
part  structure  for  the  regulations,  two 
expressed  general  support  for  the 
approach.  The  other  five,  including 
BCRA's  principal  sponsors,  urged  the 
Commission  to  emphasize  the  actual 
conduct  and  minimize  the  importance 
of  any  content  standard.  The  final  rules, 
however,  maintain  the  same  structure  as 
the  proposed  rules  for  the  reasons 
described  below.  The  Commission 
recognizes  that  a  content  requirement 
may  serve  to  exclude  some 
communications  that  are  made  with  the 
subjective  intent  of  influencing  a 
Federal  election,  thereby  potentially 
narrowing  the  reach  of  2  U.S.C. 
441a(a)(7)(B)(i)  and  (ii).  but  the 
Commission  believes  that  a  content 
standard  provides  a  clear  and  useful 
component  of  a  coordination  definition 
in  that  it  helps  ensure  that  the 
coordination  regulations  do  not 
inadvertenUy  encompass 
communications  that  are  not  made  for 
the  purpose  of  influencing  a  federal 
election. 

2.  11  CFR  109.21(b)    Treatment  as  an 
In-Kind  Contribution;  Reporting 

Under  the  Act  and  the  Commission's 
regulations,  a  "contribution"  is  defined 
as  "a  gift,  subscription,  loan  ...  advance, 
or  deposit  of  money  or  anything  of  value 
made  by  any  person  for  the  piurpose  of 
influencing  any  election  for  Federal 
office,"  subject  to  a  number  of  specific 
exceptions.  See  11  CFR  100.52(a),  et 
seq.;  see  also  2  U.S.C.  431(8)(A),  et  seq. 
An  "expenditure"  is  similarly  defined 
as  "any  purchase,  payment, 
distribution,  loan,  advance,  deposit,  or 
gift  of  money  or  anything  of  value  made 
by  any  person  for  the  purpose  of 
influencing  any  election  for  Federal 
office,"  and  is  also  subject  to  a  list  of 
specific  exceptions.  See  1 1  CFR 
100.111(a),  etseq.;  see  also  2  U.S.C. 
431(9)(A),  et  seq.  Thus,  a  "payment" 
that  is  "made  for  the  purpose  of 
influencing  any  election  for  Federal 
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office"  qualifies  as  either  an 
"expenditure,"  a  "contribution,"  or 
both,  unless  it  is  specifically  excepted. 
As  explained  above,  the  coordination 
provisions  in  the  statute,  2  U.S.C. 
441a(a)(7)(B)(i)  and  (ii),  state  that 
"eixpenditures  made  by  any  person  in 
cooperation,  consultation,  or  concert, 
with,  or  at  the  request  or  suggestion  of," 
a  candidate  or  a  political  party 
committee  "shall  be  considered  to  be  a 
contribution"  to  that  candidate  or 
political  party  committee.  Several 
commenters  argued  that  the 
Commission  must  first  determine 
whether  or  not  the  payment  for  a 
communication  constitutes  an 
"expenditure"  before  proceeding  to  a 
coordination  analysis.  The  Commission 
concludes  that,  when  read  as  whole 
sentences,  2  U.S.C.  441a(a)(7){B)(i)  and 
(ii)  require  that  for  a  contribution  to 
exist,  three  requirements  must  be  met: 
(1)  There  must  be  some  conduct  to 
differentiate  the  activity  from  ah 
"independent  expenditure,"  see  2 
U.S.C.  431(17);  (2)  there  must  be  some 
form  of  payment;  and  (3)  that  payment 
must  be  made  for  the  purpose  of 
influencing  any  election  for  Federal 
office.  The  Commission  has  determined 
that  a  payment  that  satisfies  the  content 
and  conduct  standards  of  11  CFR  109.21 
satisfies  the  statutory  requirements  for 
•  an  expenditure  in  the  specific  context  of 
coordinated  communications,  and 
thereby  constitutes  a  contribution  under 
2  U.S.C.  441a(a)(7)(B)(i)  and  (ii). 

A.  11  CFR  109.21(b)(1)    General  Rule 

Paragraph  (b)(1)  of  section  109.21 
provides  that  a  payment  for  a 
coordinated  communication  is  made 
■for  the  purpose  of  influencing"  an 
election  for  Federal  office,  the  same 
phrase  used  by  Congress  in  the 
definition  of  both  "expenditure"  and 
"contribution."  2  U.S.C.  431(8)(A)  and 
(9)(A).  Paragraph  (b)(1)  also  states  the 
general  rule  that  a  payment  for  a 
coordinated  communication  constitutes 
an  in-kind  contribution  to  the 
candidate,  authorized  committee,  or 
political  party  committee  with  whom  or 
with  which  it  is  coordinated,  unless 
excepted  under  subpart  C  of  11  CFR  part 
100.  Please  note  that  this  section 
encompasses  electioneering 
communications  under  11  CFR 
100.29(a)(1).  in  addition  to  other 
communications.  Congress  expressly 
provided  that  when  these 
communications  are  coordinated  with  a 
candidate,  authorized  committee,  or 
political  party  committee,  they  must  be 
treated  like  other  coordinated 
communications  in  that  disbursements 
for  these  communications  are  in-kind 
contributions  to  the  candidate  or  party 


committee  with  whom  or  which  they 
were  coordinated.  See  2  U.S.C. 
441a(a)(7)(C).  Under  BCRA,  these 
coordinated  electioneering 
communications,  like  other  coordinated 
communications,  must  be  treated  as 
expenditures  by  the  candidate, 
authorized  committee,  or  political  party 
committee  with  whom  or  with  which 
they  are  coordinated.  Id. 

B.  11  CFR  109.21(b)(2)    In-Kind 
Contributions  Resulting  From  Conduct 
Described  in  Paragraphs  (d)(4)  or  (d)(5) 
of  This  Section 

Paragraph  (b)(2)  clarifies  the 
application  of  the  general  rule  of 
paragraph  (b)(1)  in  a  particular 
circumstance.  Under  the  general  rule  in 
paragraph  (b)(1),  a  candidate's 
authorized  committee  or  a  political 
party  committee  receives  an  iil-kind 
contribution,  subject  to  the  contribution 
limits,  prohibitions,  and  reporting 
requirements  of  the  Act.  As  explained 
below,  two  of  the  conduct  standards, 
found  in  paragraphs  (d)(4)  and  (d)(5)  of 
section  109.21,  do  not  focus  on  the 
conduct  of  the  candidate,  the 
candidate's  authorized  committee  or 
agents,  but  focus  instead  on  the  conduct 
of  a  common  vendor  or  a  former 
employee  with  respect  to  the  person 
paying  for  the  communication.  To  avoid 
the  result  where  a  candidate,  authorized 
copimittee,  or  political  party  committee 
might  be  held  responsible  for  receiving 
or  accepting  an  in-kind  contribution 
that  did  not  result  from  its  conduct  or 
the  conduct  of  its  agents,  the 
Commission  explicitly  provides  that  the 
candidate,  the  candidate's  authorized 
committee,  or  political  party  committee 
does  not  receive  or  accept  in-kind 
contributions  that  result  from  conduct 
described  in  the  conduct  standards  of 
paragraphs  (d)(4)  and  (d)(5)  of  this 
section.  This  treatment  is  generally 
analogous  to  the  handling  of 
republished  campaign  materials  under 
new  11  CFR  109.23  and  the 
Commission's  pre-BCRA  regulations. 
See  former  11  CFR  109.1(d)(1). 
However,  please  note  that  the  person 
paying  for  a  communication  that  is 
coordinated  because  of  conduct 
described  in  paragraphs  (d)(4)  or  (d)(5) 
still  makes  an  in-kind  contribution  for 
purposes  of  the  contribution  limitations, 
prohibitions,  and  reporting 
requirements  of  the  Act. 

One  commenter  suggested  that  the 
text  of  paragraph  (b)(2)  should  be 
clarified  to  indicate  that  a  candidate  or 
political  party  committee  receives  and 
accepts  an  in-kind  contribution 
resulting  from  a  coordinated 
communication  in  which  an  agent  of 
either  engages  in  the  conduct  described 


in  paragraphs  (d)(1)  through  (d)(3).  The 
Commission  agrees  and  is  incorporating 
that  suggested  change  into  the  final 
rules. 

C.  11  CFR  109.21(b)(3)  Reporting  of 
Coordinated  Communications 

Paragraph  (b)(3)  of  11  CFR  109.21 
provides  that  a  political  committee, 
otherthan  a  political  party  committee, 
must  report  payments  for  coordinated 
communications  as  in-kind 
contributions  made  to  the  candidate  or 
political  party  committee  with  whom  or 
which  they  are  coordinated.  Paragraph 
(b)(3)  also  clarifies  that  the  recipient 
candidate,  authorized  committee,  or 
political  party  committee  with  which  a 
communication  is  coordirtated  must 
report  the  payor's  payment  for  that 
communication  as  an  in-kind 
contribution  received  under  1 1  CFR 
104.13  and'must  also  report  making  a 
corresponding  expenditure  in  the  same 
amount.  11  CFR  104.13. 

3.  .11  CFR  109.21(c)    Content  Standards 

The  NPRM  sought  comments  as  to 
whether  content  standards  should  be  " 
included  in  the  coordinated 
communications  rules,  and  if  so,  what 
the  appropriate  standard  should  be.  A 
number  of  alternative  content  standards 
were  included  in  the  NPRM.  Two 
commenters  opposed  the  inclusion  of 
any  content  standard,  arguing  that  to  do 
so  would  inappropriately  narrow  the 
scope  of  the  rules  when  the  conduct  of 
the  person  paying  for  the 
communication  and  the  candidate  or 
political  party  committee  is  sufficient, 
by  itself,  to  eliminate  the  independence 
of  the  communication,  thereby  creating 
aii  in-kind  contribution  under  2  U.S.C. 
441a(a)(7)(B)(i)  and  (ii).  Several  other 
commenters,  however,  generally 
supported  the  inclusion  of  a  content 
standard,  although  they  disagreed  as  to 
what  that  standard  should  be. 

The  Cornmission  is  including  content 
standards  in  the  final  rules  on 
coordinated  communications  to  limit 
the  new  rules  to  communications  whose 
subject  matter  is  reasonably  related  to 
an  election.  In  the  NPRM,  the 
Commission  proposed  three  distinct 
content  standards,  in  paragraph  (c). 
along  with  three  alternatives  for  a  fourth 
standcud.  The  three  proposed  standards 
were  an  "electioneering 
communication"  standard,  a  standard 
encompassing  the  republication  of 
candidate  campaign  materials,  and  a 
standard  for  communications  that 
"expressly  advocate"  the  election  or 
defeat  of  a  clearly  identified  candidate 
for  Federal  office.  In  addition,  the  three 
alternative  content  standards  ranged 
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from  a  minimal  threshold  that  would 
have  encompassed  emy  "public 
communication"  that  refers  to  a  "clearly 
identified  candidate"  (Alternative  A),  a 
public  communication  that  "promoted, 
supported,  attacked,  or  opposed"  a 
candidate  for  Federal  office  (Alternative 
B),  and  a  public  communication  that 
was  made  during  a  specific  time  period 
shortly  before  an  election,  was  directed 
to  a  specific  group  of  voters,  and 
discussed  the  views  or  record  of  a 
candidate  (Alternative  C).  The 
Commission  proposed  that  a 
communication  that  satisfies  any  one  of 
the  standards  would  satisfy  the 
"content"  requirement  of  11  CFR 
109.21. 

Commenters  expressed  a  wide  range 
of  views  as  to  the  appropriate  content 
standard.  One  conunenter  attempted  to 
craft  a  stand-alone  unitary  content 
standard  through  a  combination  of  the 
electioneering  conununication  and 
republication  standards.  Fovu' 
commenters  argued  that  an  "express 
advocacy"  content  standard  is  necessary 
to  provide  clear  guidance  and  to  ensure 
that  the  regulation  is  not  vague  or  overly 
broad.  Most  other  commenters 
acknowledged  that  the  three  standards 
of  electioneering,  republication,  and 
express  advocacy  clearly  comport  with 
guidance  from  Congress  and  the  courts, 
but  three  commenters  argued  that  no 
additional  content  standards  are 
warranted  in  the  absence  of  any  further 
directive  from  Congress.  A  joint 
comment  by  three  commenters  urged 
the  Commission  to  focus  the  content 
standard  on  the  content  of  the 
communication,  rather  than  "external 
criteria"  such  as  the  timing  or 
distribution  of  the  communication.  The 
same  commenters  also  requested  that 
the  Commission  adjust  its  content 
standard  to  ensiire  that  communications 
between  a  political  party  committee  and 
its  "affiliates"  are  not  covered. 

Based  generally  on  the  approach 
taken  by  Congress  with  respect  to 
electioneering  communications,  five 
commenters  recommended  a  dual  time- 
period  approach  to  the  content  standard 
in  which  communications  made  30  to 
60  days  before  an  election  would  be 
subject  to  lesser,  if  any,  content 
restrictions  than  communications  made 
outside  of  that  time  period.  BCRA's 
principal  sponsors  agreed  with  this 
approach  in  their  comments  and 
observed  that  communications  made 
within  30  days  of  a  primary  or  60  days 
of  a  general  election  are  usually 
campaign  related.  A  different 
commenter  also  recommended  temporal 
limits,  but  suggested  that  any 
communications  made  outside  the  30  or 
60  days  should  be  completely  excluded 


from  being  treated  as  coordinated 
communications.  BCRA's  principal 
sponsors  specifically  rejected  this 
approach  in  their  comments. 

After  considering  the  concerns  raised 
by  the  conmienters  about  overbreadth, 
vagueness,  underinclusiveness,  and 
potential  circumvention  of  the 
restrictions  in  the  Act  and  the 
Commission's  regulations,  the 
Commission  is  setting  forth  four  content 
standards  to  implement  the  statutory 
requirements.  These  standards  all 
provide  bright-line  tests  and  subject  to 
regulation  only  those  communications 
whose  contents,  in  combination  with 
the  manner  of  its  creation  and 
distribution,  indicate  that  the 
communication  is  made  for  the  purpose 
of  influencing  the  election  of  a 
candidate  for  Federal  office. 


A.  11  CFR  109.21(c)(1) 
Communications 


Electioneering 


Congress  provided  in  BCRA  that 
when  "any  person  makes  *   *   *  any 
disbursement  for  any  electioneering 
communication  *  *  *  and  such 
disbursement  is  coordinated  with  a 
candidate  or  an  authorized  committee  of 
such  candidate,  a  Federal,  state,  or  local 
political  party  committee  thereof,  or  an 
agent  or  official  of  any  such  candidate, 
party  or  committee  *  *  *  such 
disbursement  shall  be  treated  as  a 
contribution  to  the  candidate  supported 
by  the  electioneering  communication 
*  *  *  and  as  an  expenditure  by  that 
candidate."  2  U.S.C.  441a(a)(7)(C).  To 
implement  that  statutory  directive,  the 
Commission  proposed  in  the  NPRM  that 
the  first  content  standard  paragraph 
(c)(1)  simply  focus  on  whether  the 
communication  is  an  "electioneering 
communication"  under  11  CFR  100.29. 
See  Final  Rule  on  Electioneering 
Communications,  67  FR  51,131  (Oct.  23, 
2002).  Although  the  proposed  rule  in 
the  NPRM  described  a  communication 
"that  would  otherwise  be  an 
electioneering  communication,"  this 
indirect  reference  has  been  removed  and 
replaced  with  a  direct  reference  to  an 
electioneering  communication. 

Four  commenters  opined  that  the 
electioneering  commimication 
provisions  in  BCRA  are 
unconstitutional,  and  opposed  their 
inclusion  as  a  content  standard.  One  of 
these  commenters  argued  that  the 
electioneering  communication  content 
standard  should  be  limited  to  include 
only  communications  containing 
"express  advocacy."  The  Commission 
concludes,  however,  that  such  an 
interpretation  would  imdermine  the 
scope  of  Congress's  definition  of  an 
electioneering  commimication,  2  U.S.C. 
434(0(3)(A),  especially  in  light  of  the 


Congressional  mandate  in  2  U.S.C. 
441a(a)(7)(C).  Another  commenter 
argued  that  the  Commission  should 
nonetheless  exclude  the  electioneering 
communications  from  the  content 
standards  because  Congress  did  not 
specifically  require  its  inclusion  in  that 
exact  manner.  In  the  Commission's 
judgment,  however,  including  the 
electioneering  communication  standard 
specifically  authorized  by  Congress  as 
one  of  the  content  standards  in  the 
definition  of  "coordinated 
communication"  is  a  simple  and 
straightforward  way  to  implement  2 
U.S.C.  441a(a)(7)(C).  As  one  commenter 
noted,  the  inclusion  of  electioneering 
communications  as  a  content  standard 
promotes  consistency  because  the  term 
is  already  defined  by  Congress  at  2 
U.S.C.  434(f)(3)(A)  and  in  the 
Commission's  new  rules  at  11  CFR 
100.29. 

The  Commission  considered  and 
rejected  constructing  a  separate 
definition  of  "coordination"  that  would 
have  applied  specifically  to 
electioneering  commimications.  A 
separate  construction  would  be 
redundant  because  the  relevant  conduct 
imder  it  would  be  identical  to  the 
conduct  standards  for  other  coordinated 
communication  containing  other  types 
of  content.  Similarly,  the  Commission 
notes  that  Congress  provided  that  an 
electioneering  communication  could  be 
coordinated  with  an  "official"  of  a 
candidate,  party,  or  committee,  in 
addition  to  the  candidate,  committees, 
and  their  agents.  2  U.S.C. 
41a(a)(7)(C)(ii).  The  Commission  is  not, 
however,  separately  addressing 
coordination  with  an  official  in  the  final 
rule  because  such  an  official  is 
subsumed  within  the  definition  of 
"agent "  in  11  CFR  109.3. 

B.  11  CFR  109.21(c)(2)    Dissemination, 
Distribution,  or  Republication  of 
Campaign  Material 

The  second  content  standard 
implements  the  Congressional  mandate 
that  the  Commission's  new  rules  on 
coordinated  communications  address 
the  "republication  of  campaign 
materials."  See  Public  Law  107-155. 
sec.  214(c)(1)  (March  27,  2002).  The 
Commission's  former  rule  on 
republication  of  campaign  materials, 
which  has  been  moved  from  former  11 
CFR  109.1(d)  to  new  section  109.23  with 
minor  changes  explained  below,  sets  out 
the  required  treatment  of  both  the 
coordinated  and  uncoordinated 
dissemination,  distribution,  or 
republication  of  campaign  material 
prepared  by  a  candidate,  an  authorized 
committee,  or  an  agent  of  either.  Under 
section  109.23,  discussed  below,  the 
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reporting  responsibilities  of  candidates, 
authorized  committees,  and  political 
party  committees  vary  depending  on 
whether  they  "coordinate"  with  a 
person  ftnancing  the  dissemination, 
distribution,  or  republication  of  a 
candidate's  campaign  material. 

In  the  final  rules  the  "republication" 
content  standard  in  paragraph  (c)(2]  of 
section  109.21  expressly  links  to 
paragraph  (d)(6)  of  section  109.21.  This 
link  is  important  because  paragraph 
{d)(6)  of  this  section  clarifies  the 
application  of  the  conduct  standards  of 
paragraph  (d)  of  this  section  to  the 
imique  circumstances  of  republication. 
This  change  fi-om  the  NPRM  is  intended 
to  emphasize  the  relationship  between 
paragraphs  (c)(2)  and  (d)(6)  of  section 
109.21.  In  addition,  section  11  CFR 
109.21(c)(2)  includes  a  cross-reference 
to  11  CFR  109.23  to  ensiue  that  certain 
uses  of  campaign  material  exempted  by 
11  CFR  109.23(b)  from  the  definition  of 
"contribution"  will  not  satisfy  the 
content  standard  in  11  CFR  109.21(c)(2). 

•The  Commission  is  making  one 
change  to  the  republication  content 
standard  fi'om  the  rule  proposed  in  the 
NPRM.  In  the  NPRM,  a  conunimication 
would  have  satisfied  the  content 
standard  proposed  in  1 1  CFR 
109.21(c)(2)  when  "the  communication" 
disseminated,  distributed,  or 
republished  campaign  materials 
prepared  by  a  candidate.  The 
Commission  is  changing  the  standard  so 
that  the  content  standard  will  only  be 
satisfied  when  "the  public 
communication"  disseminates, 
distributes,  or  republishes  campaign 
materials.  Although  the  Commission  did 
not  receive  specific  comments  on  this 
point,  the  Commission  is  employing  the 
term  "public  communication,"  as 
defined  at  11  CFR  100.26,  to  conform 
the  scope  of  this  standard  with  the 
approach  the  Commission  has 
consistently  taken  for  the  other  content 
standards  discussed  below,  with  the 
exception  of  the  "electioneering 
communication"  standard. 

C.  11  CFR  109.21(c)(3)    Express 
Advocacy 

The  third  content  standard  in 
paragraph  (c)(3)  of  section  109.21  states 
that  a  communication  also  satisfies  the 
content  standard  if  it  "expressly 
advocates"  the  election  or  defeat  of  a 
clearly  identified  candidate  for  Federal 
office.  Although  the  commenters 
expressed  widely  differing  opinions 
about  whether  this  "express  advocacy" 
standard  should  be  the  sole  content 
standard,  none  of  the  commenters 
opposed  including  "express  advocacy" 
as  a  content  standard  in  the  regulations. 


D.  11  CFR  109.21(c)(4)    Additional 
Content  Standard 

In  addition  to  electioneering 
communications  described  in  1 1  CFR 
100.29,  communications  that  republish 
campaign  materials,  and 
communications  that  "expressly 
advocate"  the  election  or  defeat  of  a 
clearly  identified  candidate,  the 
Commission  proposed  three  other 
possible  content  standards  in  the  NPRM 
and  requested  comment  on  additional 
alternatives.  Each  of  these  alternatives 
was  premised  on  the  communication 
qualifying  as  a  "public 
conunimication,"  with  additional 
requirements.  Alternative  A  required 
only  that  the  conunimication  qualify  as 
a  public  communication  and  contain  a 
reference  to  a  clearly  identified 
candidate  for  Federal  office.  Alternative 
B  provided  that  the  communication 
must  also  promote,  support,  attack,  or 
oppose  the  clearly  identified  candidate. 
Alternative  C  required  that  the  public 
communication  refer  to  a  clearly 
identified  candidate,  be  made  within 
120  days  of  an  election,  be  directed  to 
voters  within  the  jurisdiction  of  that 
candidate,  cmd  include  an  "express 
statement  about  the  record  or  position 
or  views  on  an  issue,  or  the  character, 
or  the  qualifications  or  fitness  for  office, 
or  party  affiliation,"  of  the  clearly 
identified  candidate. 

Several  commenters  criticized 
Alternative  A  as  overly  broad,  asserting 
that  a  clearly  identified  candidate  is  the 
minimal  standard  necessary  to 
distinguish  "issue  ads"  from 
communications  made  for  the  purpose 
of  influencing  an  election.  In  contrast, 
several  different  commenters  argued 
that  the  requirement  of  a  clearly 
identified  candidate  was  too  restrictive 
because  it  would  fail  to  encompass 
communications  urging  recipients  to 
"vote  Democrat"  or  "vote  Republican." 
These  commenters  suggested  that  at  a 
minimum  the  Commission  expand  the 
reference  to  include  a  reference  to  a 
"clearly  identified  political  party." 
Furthermore,  two  commenters  argued 
that  the  requirement  of  a  clearly 
identified  candidate  also  fails  to 
encompass  communications  that 
"reflect  and  reinforce  the  themes  and 
messages  of  the  campaign." 

Five  commenters  criticized 
Alternative  B,  arguing  that  the  terms 
"promote,  support,  attack,  or  oppose" 
are  overly  broad.  Two  different 
commenters  suggested  that  the  proposed 
standard  relied  on  subjective  criteria 
and  would  discourage  public  speech 
and  weaken  the  value  of  having  a 
content  standard. 


Several  commenters  also  criticized 
Alternative  C  as  overly  broad  and 
containing  subjective  criteria.  One 
commenter  specifically  objected  to 
including  communications  containing  . 
statements  about  a  candidate's  positions 
on  an  issue.  A  different  commenter 
cited  a  lack  of  a  statutory  basis  or 
empirical  support  for  the  120-day  time 
limit  and  pointed  out  that  the  rule  might 
be  applied  to  cover  communications 
made  in  a  jurisdiction  other  than  the 
jurisdiction  of  the  clearly  identified 
candidate. 

In  contrast,  four  commenters 
expressed  general  support  for  this 
standard,  but  with  the  removal  of  the 
120  day  limit,  which  they  believed 
would  exclude  many  coordinated 
communications  made  early  in  the 
election  cycle.  Two  of  these  commenters 
also  suggested  that  the  Commission 
remove  the  word  "express"  from  the 
requirement  of  an  "express  statement." 
In  addition,  a  different  commenter 
proposed  an  alternative  standard  to 
cover  a  communication  that  (1) 
"expressly  refers  to"  a  candidate  in  his 
capacity  as  a  candidate;  (2)  refers  to  the 
next  election;  and  (3)  is  publicly 
disseminated  and  actually  reaches  100 
eligible  voters. 

The  Commission  is  including  a 
modified  version  of  Alternative  C  in  the 
final  rules  at  11  CFR  109.21(c)(4). 
Taking  into  consideration  the 
suggestions  of  the  commenters,  this 
content  standard  is  largely  based  on,  but 
is  somewhat  broader  than.  Congress's 
definition  of  an  electioneering 
communication.  A  communication 
meets  this  content  requirement  if  (1)  it 
is  a  public  communication:  (2)  it  refers 
to  a  clearly  identified  candidate  or 
political  party;  (3)  it  is  directed  to  voters 
in  the  jurisdiction  of  the  clearly 
identified  Federal  candidate;  and  (4)  it 
is  publicly  distributed  or  publicly 
disseminated  1 20  days  or  fewer  before 
a  primary  or  general  election. 

The  term  "publicly  distributed"  refers 
to  communications  distributed  by  radio 
or  television  (see  11  CFR  100.29(b)(3)) 
and  the  term  "publicly  disseminated" 
refers  to  communications  that  are  made 
public  via  other  media,  e.g.,  newspaper, 
magazines,  handbills.  In  this  respect, 
paragraph  (c)(4)  reflects  the  fact  that 
coordinated  coilimunications  can  occur 
through  media  other  than  television  and 
radio.  Moreover,  for  purposes  of 
establishing  a  content  standard  in  a 
coordination  rule,  there  is  no  reason  to 
exclude  communications  that  meet  the 
content  requirements  of  an 
electioneering  communication,  but  fail 
to  constitute  an  electioneering 
communication  only  because  of  the 
media  chosen  for  the  communication. 
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Perhaps  most  importantly,  paragraph 
(c)(4)  creates  parallel  requirements  for 
those  whose  communications  do  not 
technically  qualify  as  electioneering 
communications.  Because 
electioneering  communications  are  by 
definition  limited  to  broadcast,  cable,  or 
satellite  communications  (see  1 1  CFR 
100.29),  communications  made  through 
other  media,  such  as  print 
communications,  are  not  included 
under  the  electioneering 
communication-based  content  standard 
of  paragraph  (c)(1).  Similarly,  political 
committees  such  as  separate  segregated 
funds  or  non-connected  committees  do 
not  make  electioneering 
communications  because  their 
payments  are  treated  as  expenditures. 
Therefore,  under  new  paragraph  (c)(4), 
for  example,  where  a  candidate  and  the 
separate  segregated  fund  paying  for  the 
communication  satisfy  the  conduct 
requirements  of  new  11  CFR  109.21(d), 
the  separate  segregated  fund  makes  a 
coordinated  communication  if  it  pays 
for  a  newspaper  advertisement.  Thus,  to 
avoid  an  arbitrary  distinction  in  the 
content  standards,  paragraph  (c)(4) 
applies  to  all  "public  communications," 
a  term  defined  and  set  forth  in  BCR^by 
Congress.  2  U.S.C.  431(22);  11  CFR 
100.26.  The  use  of  the  term  "public 
communication"  provides  consistency 
within  the  regulations  and  distinguishes 
covered  communications  from,  for 
example,  private  correspondence  and 
internal  communications  between  a 
corporation  or  labor  organization  and  its 
restricted  class.  The  three  commenters 
who  specifically  addressed  the 
proposed  use  of  this  term  expressed 
support  for  its  inclusion.  One  of  these 
commenters  pointed  out  that  the  use  of 
"public  communication"  provides 
"helpful  consistency  within  the 
regulations."  In  addition,  a  different 
commenter  suggested  that  the 
Commission  "completely  exempt"  e- 
mail  and  Internet  communications  from 
its  coordination  regulations.  By  framing 
the  content  standard  in  terms  of  a 
"public  communicatiori,"  the 
Conmiission  addresses  that  comment. 
Although  the  term  "public 
communication"  covers  a  broad  range  of 
communications,  it  does  not  cover  some 
forms  of  communications,  such  as  those 
transmitted  using  the  Internet  and 
:tronic  mail.  11  CH?  100.26. 
("his  new  standard  focuses  as  much  as 
possible  on  the  face  of  the  public 
communication  or  on  facts  on  the  public 
record.  This  latter  point  is  important. 
The  intent  is  to  require  as  little 
characterization  of  the  meaning  or  the 
content  of  commimication.  or  inquiry 
into  the  subjective  effect  of  the 
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communication  on  the  reader,  viewer, 
or  listener  as  possible.  See  Buckley  v. 
Valeo,  424  U.S.  1,  42^4  (1976).  The 
new  paragraph  (c)(4)  is  applied  by 
asking  if  certain  things  are  true  or  false 
about  the  face  of  the  public 
communication  or  with  limited 
reference  to  external  facts  on  the  public 
record.  This  fourth  content  standard 
does  not  require  a  description  of  a 
candidate's  views  or  positions,  a 
requirement  in  the  proposed  rules  that 
raised  objections  from  commenters. 

Paragraph  (c)(4)(ii)  of  section  109.21 
requires  that  the  public  communication 
must  be  publicly  distributed  or  publicly 
disseminated  120  days  or  fewer  before 
a  primary  election  or  a  general  election. 
The  120-dav  time  frame  is  based  on  2 
U.S.C.  431(20)(A)(i)  (see  11  CFR 
100.24(b)(1))  and  has  several 
advantages.  First,  it  provides  a  "bright- 
line"  rule.  Second,  it  focuses  the 
regulation  on  activity  reasonably  close 
to  an  election,  but  not  so  distant  from 
the  election  as  to  implicate  political 
discussion  at  other  times.  As  noted, 
Congress  has,  in  part,  defined  "Federal 
election  activity"  in  terms  of  a  120-day 
time  frame,  deeming  that  period  of  time 
before  an  election  to  be  reasonably 
related  to  that  election.  See  2  U.S.C. 
431(20)(A)(i).  In  contrast,  the  "express 
advocacy"  content  standard  in 
paragraph  (c)(3)  of  section  109.21 
applies  without  tiipe  limitation. 
Similarly,  this  120-day  time  frame  is 
more  conservative  than  the  treatment  of 
public  communications  in  the  definition 
of  Federal  election  activity,  which 
regulates  public  communications 
without  regard  to  timeframe.  2  U.S.C. 
431(20)(A)(iii);  11  CFR  100.24(b)(3). 

The  Commission  has  considered,  but 
rejected,  the  use  of  a  shorter  time-frame, 
specifically,  thirty  days  before  a  primary 
election  and  sixty  days  before  a  general 
election.  This  shorter  time-frame  would 
have  been  derived  by  analogy  from  the 
definition  of  "electioneering 
communication."  See  2  U.S.C. 
434(f)(3)(A).  The  shorter  time-frames 
would  have  had  the  advantage  of 
synunetry  with  the  electioneering 
communication  definition.  There  is, 
however,  an  important  difference 
between  the  electioneering 
compiunication  concept  and  the 
paradigm  adopted  here  for  regulating 
coordination.  Although  this  content 
standard  (i.e.,  paragraph  (c)(4)(ii))  is 
obviously  similar  to  the  definition  of 
"electioneering  communication,"  this 
content  standard  is  only  one  part  of  a 
three-part  test  (see  discussion  of 
paragraph  (a)  of  section  109.21,  above), 
whereas  the  definition  of  ^^ 

"electioneering  commimication"  is 
complete  in  itself.  Under  this  final  rule, 


even  if  a  political  communication 
satisfies  the  content  standard,  the 
conduct  standards  must  still  be  satisfied 
before  the  political  communication  is 
considered  "coordinated."  In  this  light, 
the  content  standard  may  be  viewed  as 
a  "filter"  or  a  "threshold"  that  screens 
outs  certain  communications  from  even 
being  subjected  to  analysis  under  the 
conduct  standards.^  Thus  it  is 
appropriate  to  consider  a  broader  time- 
frame when  applying  this  content 
standard  because  it  serves  only  to 
identify  political  communications  that 
may  be  coordinated  if  other  conditions 
(i.e.,  the  conduct  standards)  are 
satisfied,  and  thus  may  be 
inappropriately  underinclusive  if  too 
narrow. 

The  new  standard  also  encompasses 
communications  that  refer  to  political 
parties  as  well  as  those  that  identify 
candidates,  as  suggested  by  several 
commenters.  This  extension  of  the 
content  standards  implements  2  U.S.C. 
441a(a)(7)(B)(ii),  added  by  section  214(c) 
of  BCRA,  which  provides  that 
expenditures  made  by  any  person  in 
coordination  with  a  political  party 
committee  is  considered  to  be  a 
contribution  to  that  party  committee. 

Several  commenters  said  that  there 
should  be  an  exception  to  the  content 
standards  for  communications  that  refer 
to  the  "popular  name"  of  a  bill  or  law 
that  includes  the  name  of  a  Federal 
candidate  who  was  a  sponsor  of  the  bill 
or  law.  In  addition  to  questions  whether 
such  an  exception  is  necessary  in  light 
of  the  other  restrictions  explained 
above,  the  Commission  believes  that  the 
"popular  Ucune"  proposal  would  also 
open  new  avenues  for  the 
circumvention  of  the  Act  and  the 
Commission's  regulations.  Because  the 
"popular  name"  of  a  bill  is  not  a  defined 
term,  and  is  not  subject  to  specific 
restrictions  by  Congress,  an  exemption 
for  the  use  of  a  candidate's  name  in  the 
popular  name  of  a  bill  might  shield  a 
communication  that  clearly  attacks  or 
supports  a  candidate  by  naming  the  bill 
in  a  way  that  associates  the  candidate 
with  a  popular  or  disfavored  stance.  The 
Commission  concludes  that  if  one  or 
more  of  the  conduct  standards  is  met 
and  the  communication  is  directed  to 
voters  in  that  candidate's  jurisdiction 
and  made  within  60  days  of  general 
election.  Congress  does  not  intend  for 
such  a  communication  to  be  exempted 
from  the  statutory  requirements  merely 


^  In  effect,  the  content  standard  of  paragraph 
(c)(4)(ii)  operates  as  a  "safe  harbor"  in  that 
communications  that  are  publicly  disseminated  or 
distributed  more  than  120  days  before  the  primary 
or  general  election  will  not  be  deemed  to  be 
"coordinated"  under  this  particular  content 
standard  under  any  circumstances. 
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because  the  communication  contains  a 
reference  to  a  crafted  name  for  a  piece 
of  legislation  in  addition  to  the  name  of 
the  clearly  identified  cemdidate. 

The  new  standard  also  incorporates 
the  concept  of  the  "targeting"  of  the 
communication  as  an  indication  of 
whether  it  is  election-related.  BCRA's 
principal  sponsors  commented  that  a 
"key  factor"  in  determining  whether  a 
communication  should  be  covered 
under  these  rules  is  whether  the 
commimication  is  "targeted"  to  a 
specific  voter  audience.  By  requiring 
that  the  communication  be  "directed  to 
voters  in  the  jurisdiction  of  the  clearly 
identified  Federal  candidate,"  the 
Commission  is  addressing  this  concern. 
In  order  to  encompass  communications 
that  are  coordinated  with  a  political 
party  committee  and  refer  to  a  political 
party,  but  do  not  refer  to  a  candidate, 
the  Commission  also  provides  that  the 
content  standard  in  paragraph  (c)(4) 
would  be  satisfied  when  the 
communication  is  directed  "to  voters  in 
a  jurisdiction  in  which  one  or  more 
candidates  of  the  political  party  appear 
on  the  ballot."  The  "directed  to  voters" 
requirement  focuses  on  the  intended 
audience  of  the  communication,  rather 
than  a  quantitative  analysis  of  the 
number  of  possible  recipients  or  the 
expected  geographic  limits  of  a 
particular  media,  that  will  be 
determined  on  a  case-by-case  basis  from 
the  content  of  the  communication,  its 
actual  placement,  and  other  objective 
indicators  of  the  intended  audience.  For 
example,  a  public  conununication  that 
otherwise  makes  express  statements 
about  promoting  or  attacking 
Representative  X  or  Senator  Y  for  their 
stance  on  the  "X-Y  Bill"  does  not 
satisfy  this  requirement  if  it  is  only 
broadcast  in  Washington,  DC,  and  not  in 
either  Member's  district  or  State.  For 
purposes  of  new  paragraph  (c)(4), 
"jurisdiction"  means  a  member  of 
Congress'  district,  the  State  of  a  U.S. 
Senator,  and  the  entire  United  States  for 
the  President  and  Vice  President  in  the 
general  election  or  before  the  national 
nominating  convention. 

4.11  CFR  109.21(d)    Conduct 
Standards 

Paragraph  (d)  of  section  109.21  lists 
five  types  of  conduct  that  satisfy  the 
"conduct  standard"  of  the  three-part 
coordination  test.  Under  these  rules,  if 
one  of  these  types  of  conduct  is  present, 
and  the  other  requirements  described  in 
paragraphs  (a)  and  (c)  are  satisfied,  the 
communication  is  not  made  "totally 
independently"  from  the  candidate,  the 
candidate's  authorized  committee,  or 
the  political  party  conunittee,  see 
Buckley,  424  U.S.  at  47,  and  thus  is 


coordinated.  The  introductory  sentence 
of  paragraph  (d)  implements  the 
Congressional  mandate  in  BCRA  that 
the  coordination  regulation  not  require 
"agreement  or  formal  collaboration." 
Pub.  L.  107-155,  sec.  214(c)  (March  27, 
2002);  see  more  complete  discussion 
below. 

In  the  NPRM,  the  Commission 
proposed  five  categories  of  conduct  that 
would  each  satisfy  the  conduct  standard 
when  material  information  is  conveyed 
or  used:  (1)  A  request  or  suggestion;  (2) 
material  involvement  in  decisions;  (3)  a 
substantial  discussion;  (4)  use  of  a 
common  vendor;  and  (5)  use  of  a  former 
employee  or  independent  contractor  of 
a  campaign  conunittee  or  political  party. 
Several  commenters  offered  general 
observations  regarding  the 
Commission's  approach  to  a  conduct 
standard  in  the  NPRM.  One  commenter 
applauded  the  Commission's  decision  to 
focus  on  specific  transactions  leading  to 
a  coordinated  communication,  rather 
than  general  contacts  between  an 
organization  and  a  campaign.  That  same 
commenter,  however,  complained  along 
with  three  other  commenters  that  the 
standards  still  operated  to  establish  a 
presumption  of  coordination  and  should 
be  further  narrowed  to  require  a  direct 
causal  link  between  the  sharing  of 
information  and  its  use  in  a  particular 
conununication.  One  other  commenter 
expressed  a  concern  that  the  proposed 
rules  would  operate  to  unduly  restrict 
corporations  or  labor  organizations  from 
preparing  voter  guides  or  "scorecards" 
to  reflect  the  positions  of  candidates  on 
specific  legislation  or  issues. 

BCRA's  principal  sponsors  urged  the 
Commission  to  ensiu^  that  lobbying 
activities  would  not  result  in  a  finding 
of  coordination  under  the  final  rules. 
Similarly,  a  different  commenter 
suggested  that  the  conduct  standards  be 
limited  to  contacts  with  a  candidate  in 
his  or  her  role  as  a  candidate,  rather 
than  simply  in  the  capacity  of  a 
legislator.  "That  commenter  indicated 
that  without  such  a  restriction  the 
conduct  rules  would  improperly  restrict 
the  ability  of  organizations  to  coordinate 
issue  advocacy  with  elected  officials. 
:"An  action  alert  from  a  nonprofit  asking 
the  public  to  call  their  Senators  and 
urge  them  to  pass  McCain-Feingold," 
the  commenter  argued,  "is  more 
effective  if  the  timing  and  content  can 
be  coordinated  with  Senator  McCain." 

A.  11  CFR  109.21(d)(1)    Request  or 
Suggestion 

Under  the  Act,  as  amended  by  BCRA, 
an  expenditure  made  by  any  person  at 
the  "request  or  suggestion"  of  a 
candidate,  an  authorized  committee,  a 
political  party  committee,  or  an  agent  of 


any  of  the  foregoing  is  a  contribution  to 
the  candidate  or  political  party 
committee.  2  U.S.C.  441a(a)(7)(B)(i).  (ii). 
The  first  conduct  standard,  in  11  CFR 
109.21(d)(1),  implemerrts  this  "request 
or  suggestion"  statutory  provision.  This 
standard  has  two  prongs  and  satisfying 
either  prong  satisfies  the  conduct 
standard. 

Three  commenters  requested  in  a.  joint 
comment  that  the  term  "suggest"  be 
given  additional  definition  or 
explanation,  proposing  that  the 
definition  should  reflect  a  suggestion  as 
a  "a  palpable  communication  intended 
to,  and  reasonably  understood  to, 
convey  a  request  for  some  action."  The 
Conunission  notes  that  the  "request  or 
suggest"  standard  is  derived  from  the 
Supreme  Court's  Buckley  decision  and   . 
has  existed  in  the  Commission's 
regulations  without  further  definition 
for  over  two  decades.  See  Buckley  v. 
Valeo,  424  U.S.  at  47  (finding  that  "the 
"authorized  or  requested'  standard  of  the 
Act  operates  to  treat  all  expenditures 
placed  in  cooperation  *vith  or  with  the 
consent  of  a  candidate,  his  agents,  or  an 
authorized  committee  of  the  candidate 
as  contributions");  see  also  H.R.  Doc. 
No.  95-44,  at  55  (Jan.  12,  1977) 
(Explanation  and  Justification  for  11 
CFR  109.1,  defining  independent 
expenditure  as  an  "expenditure  .  .  . 
which  is  not  made  *   *  *  at  the  request 
or  suggestion  of  a  candidate, 
authorized  committee,  or  their  agents). 
A  determination  of  whether  a  request  or 
suggestion  has  occiured  requires  a  fact- 
based  inquiry  that,  even  under  the 
commenters'  proffered  explanation,  can 
not  be  easily  avoided  through  further, 
definition. 

A  different  commenter  expressed 
concern  that  the  proposed  rule  would 
have  broadly  affected  communications 
made  with  respect  to  all  candidates  after 
the  persop  paying  for  such 
communications  has  received  a  request 
or  suggestion  from  any  candidate.  In 
this  final  rule,  the  Commission  does  not 
intend  such  an  application.  Neither  of 
the  two  prongs  of  this  conduct  standard 
can  be  satisfied  without  some  link 
between  the  request  or  suggestion  and 
the  candidate  or  political  party  who  is, 
or  that  is,  clearly  identified  in  the 
communication.  Where  Candidate  A 
requests  or  suggests  that  a  third  party 
pay  for  an  ad  expressly  advocating  the 
election  of  Candidate  B,  and  that  third 
party  publishes  such  a  communication 
with  no  reference  to  Candidate  A,  no 
coordination  will  result  between 
Candidate  B  and  the  third  party  payor. 
However,  a  candidate  is  not  removed 
from  the  provisions  of  the  conduct 
standards  merely  by  virtue  of  being  a 
candidate.  If  Candidate  A  is  an  "agent" 
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for  Candidate  B  in  the  example  above, 
then  the  communication  would  be 
coordinated.  Similarly,  if  Candidate  A 
requests  that  Candidate  B  pay  for  a 
communication  that  expressly  advocates 
the  election  of  Candidate  A,  and 
Candidate  B  pays  for  such  a 
communication,  that  communication  is 
a  coordinated  communication  and 
Candidate  B  makes  an  in-kind 
contribution  to  Candidate  A. 

The  first  type  of  conduct,  in 
paragraph  (d)(l)(i),  is  satisfied  if  the 
person  creating,  producing,  or 
distributing  the  communication  does  so 
at  the  request  or  suggestion  of  a 
candidate,  authorized  committee, 
political  party  committee,  or  agent  of 
any  of  the  foregoing.  The  Buckley  court 
originally  drew  on  the  1974  House  and 
Senate  Reports  accompanying  the  1974 
amendments  to  the  Act  when  it  upheld 
the  section  in  FECA  that  distinguished 
a  communication  made  "at  the  request 
or  suggestion"  of  the  candidate  or 
political  party  committee  from  those 
that  are  made  "totally  independently 
fi'om  the  candidate  and  his  campaign." 
Buckley,  424  U.S.  at  47  (citing  H.R.  Rep. 
No.  93-1239,  at  6  (1974)  and  S.  Rep.  No. 
93-689,  at  18  (1974)).  A  "request  or 
suggestion"  is  therefore  a  form  of 
coordination  under  the  Act,  as  approved 
by  Buckley.  A  request  or  suggestion 
encompasses  the  most  direct  form  of 
coordination,  given  that  the  candidate 
or  political  party  committee 
commimicates  desires  to  another  person 
who  effectuates  them. 

In  the  NPRM,  the  Commission  noted 
that  this  provision,  for  example,  would 
not  apply  to  a  speech  at  a  campaign 
rally,  but,  in  appropriate  cases,  would 
apply  to  requests  or  suggestions  directed 
to  specific  individuals  or  small  groups 
for  the  creation,  production,  or 
distnbution  of  conununications.  Chie 
commenter  agreed  with  this  approach, 
requesting  that  the  rule  itself  more 
clearly  reflect  this  explanativh. 
However,  the  Commission  is  not 
amending  its  rules  because  it  could  be 
potentially  confusing  to  delineate  in  a 
rule  every  conceivable  situation  that 
could  arise.  Instead,  the  Commission 
offers  the  following  explanation  of  the 
new  rule.  The  "request  or  suggestion" 
conduct  standard  in  paragraph  (d)(1)  is 
intended  to  cover  requests  or 
suggestions  made  to  a  select  audience, 
but  not  those  offered  to  the  public 
generally.  For  example,  a  request  that  is 
posted  on  a  web  page  that  is  available 
to  the  general  public  is  a  request  to  the 
general  public  and  does  not  trigger  the 
conduct  standard  in  paragraph  (d)(1), 
but  a  request  posted  through  an  intranet 
service  or  sent  via  electronic  mail 
directly  to  a  discrete  group  of  recipients 


constitutes  a  request  to  a  select  audience 
and  thereby  satisfies  the  conduct 
standard  in  paragraph  (d)(1).  Similarly, 
a  request  in  a  public  campaign  speech 
or  a  newspaper  advertisement  is  a 
request  to  the  general  public  and  is  not 
covered,  but  a  request  during  a  speech 
to  an  audience  at  an  invitation-only 
dinner  or  during  a  membership 
organization  function  is  a  request  to  a 
select  audience  and  thereby  satisfies  the 
conduct  standard  in  paragraph  (d)(1). 

The  second  way  to  satisfy  the 
"request  or  suggestion"  conduct 
standard  (paragraph  (d)(l)(ii))  is  for  a 
person  paying  for  a  conununication  to 
suggest  the  creation,  production,  or 
distribution  of  the  conununication  to 
the  candidate,  authorized  committee, 
political  party  committee,  or  agent  of 
any  of  the  foregoing,  and  for  the 
Ccmdidate,  authorized  committee, 
political  party  committee,  or  agent  to 
assent  to  the  suggestion.  The  NPRM 
explained  that  diis  second  way  of 
satisfying  the  conduct  standard  is 
intended  to  prevent  circumvention  of 
the  statutory  "request  or  suggestion" 
test  (2  U.S.C.  441a(a)(7)(B)(i),  (ii))  by,  for 
example,  the  expedient  of  implicit 
understandings  without  a  formal  request 
or  suggestion.  Two  commenters 
supported  the  addition  of  this  new 
prong  in  order  to  prevent  such 
circumvention  of  the  Act.  Two  different 
commenters  suggested  that  only 
affirmative  assent  should  satisfy  the 
conduct  standard,  although  one  of  these 
commenters  proposed  that  the  rule 
should  also  cover  situations  where  the 
parties  have  a  prior  agreement  that  a 
certain  response  be  taken  as  an 
affirmative  answer.  Three  other 
conunenters  opposed  an  assent  standard 
entirely  as  overly  complex  and 
dependent  on  subjective  criteria.  One  of 
these  conmienters  argued  that  such  an 
approach  would  undermine  the 
Commission's  efforts  to  create  bright 
lines  with  respect  to  conduct  resulting 
in  coordination,  and  joined  with 
another  of  these  commenters  in 
expressing  concern  that  such  a  standard 
would  be  too  easily  triggered  in  the 
context  of  lobbying  or  other  discussions 
with  elected  representatives.  Another  of 
these  commenters  also  questioned 
whether  certain  responses,  such  as 
silence  or  "when  a  Congressman's  eyes 
light  up  at  the  mention  of  a  certain 
conununication,"  constitute  assent.  One 
commenter  also  questioned  whether 
evidence  of  circumvention  exists  to 
justify  this  approach.  This  commenter 
warned  that  the  assent  standard  could 
nm  afoul  of  the  district  court's  decision 
in  Christian  Coalition,  which,  in  the 
commenter's  words,  determined  that 


"coordination  does  not  exist  where  a 
union  or  corporation  merely  informs  a 
candidate  about  its  own  political 
plans." 

The  Commission  recognizes  that  the 
assent  of  a  candidate  may  take  many 
different  forms,  but  it  disagrees  that  a 
standard  encompassing  assent  to  a 
suggestion  is  overly  complex.  Assent  to 
a  suggestion  is  merely  one  form  of  a 
request;  it  is  "an  expression  of  a  desire 
to  some  person  for  something  to  be 
granted  or  done."  See  Black's  Law  Diet. 
(6th  ed.  1990)  p.  1304  (definition  of 
"request").  A  determination  of  whether 
assent  to  a  suggestion  occurs  is 
necessarily  a  fact-based  determination, 
but  no  more  so  than  a  determination  of 
whether  other  forms  of  a  request  or 
suggestion  occur.  The  Commission 
therefore  also  disagrees  with  the 
commenter  who  suggested  that  the 
approach  in  the  NPRM  might  not  be 
permissible  in  light  of  the  Christian 
Coalition  decision.  The  Commission  did 
not,  as  that  commenter  suggested, 
propose  that  coordination  could  result 
where  a  payor  "merely  informs"  a 
candidate  or  political  party  committee 
of  its  plans.  Rather,  imder  the  proposed 
rule,  a  candidate  or  a  political  party 
committee  will  have  accepted  an  in- 
kind  contribution  only  if  there  is  assent 
to  the  suggestion;  by  rejecting  the 
suggestion,  the  candidate  or  political 
party  committee  may  unilaterally  avoid 
any  coordination. 

It  is  the  Commission's  judgment  that 
the  assent  to  a  suggestion  must  be 
encompassed  by  this  conduct  standard 
to  prevent  the  circumvention  of  the 
requirements  of  the  Act  in  this  area. 
Therefore,  and  in  light  of  the  reasons  set 
forth  in  the  NPRM  and  above,  the 
Commission  is  promidgating  the  request 
or  suggestion  standard  without  change 
from  its  form  in  the  NPRM. 

One  commenter  suggested  that  the 
Commission  should  permit  a  person  to 
rebut  the  "presiunption"  of 
coordination  after  a  request  or 
suggestion  "by  demonstrating  that  the 
organization  had  decided  to  make  that 
conununication  prior  to  the  contact  with 
the  candidate,  campaign,  or  party."  The 
Commission  does  not  agree  with  the 
creation  of  such  a  "presiunption." 
Instead,  a  request  or  suggestion  must  be 
based  on  specific  facts,  rather  than 
presumed,  to  satisfy  this  conduct 
standard.  Thus,  the  absence  of  a 
presumption  obviates  the  need  to 
establish  a  mechanism  for  rebuttal. 

As  discussed  above,  the  Buckley 
Coiul  expressly  recognized  a  request  or 
suggestion  by  a  candidate  as  a  direct 
form  of  coordination  resulting  in  a 
contribution.  Buckley.  424  U.S.  at  47.  In 
the  NPRM,  the  Commission  sought 
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comment  on  whether  the  imique  natm-e 
of  requests  or  suggestions  by  candidates 
or  political  party  committees  indicates 
that  such  conduct  should  be  hcuidled 
differently  under  the  coordination 
regulations.  Specifically,  the 
Commission  asked  whether  a  request  or 
suggestion  for  a  communication  by  a 
candidate  or  political  party  committee 
should  be  viewed  as  a  special  case,  and 
as  sufficient,  in  and  of  itself,  regardless 
of  the  contents  of  the  communication,  to 
establish  coordination.  Three 
commenters  opposed  any  rule  in  which 
a  request  or  suggestion,  without  any 
content  standard,  could  constitute  a 
coordinated  communication.  One  of 
these  commenters  argued  that  such  an 
approach  would  permit  a  "false 
positive,"  such  as  when  a  group  that  has 
long  plaimed  a  lobby  effort  meets  with 
a  legislator,  and  the  legislator 
"expresses  her  hope"  that  the  group  will 
publicize  a  particular  piece  of 
legislation  bearing  her  name.  Similarly, 
another  of  these  commenters  asserted 
that  there  are  "numerous 
communications  that  may  be  made  at 
the  request  or  suggestion  of  a  candidate 
that  have  no  relationship  to  any 
election."  The  Commission  agrees  with 
these  commenters'  concerns.  Even 
supporters  of  this  approach  appeared  to 
acknowledge  in  their  testimony  that  a 
request  to  run  an  advertisement  well 
before  the  next  election  might  not  be  in 
an  "electoral  context"  and  therefore 
should  not  necessarily  be  treated  as  a 
coordinated  commimication  imderthe 
Commission's  regulations.  Therefore, 
the  final  rules  do  not  create  any 
exception  from  the  content  standard  for 
the  "request  or  suggestion"  conduct 
standard. 

B.  11  CFR  109.21(d)(2)    Material 
Involvement 

The  second  conduct  standard,  11  CFR 
109.21(d)(2),  addresses  situations  in 
which  a  candidate,  authorized 
committee,  or  a  political  party 
committee  is  "materially  involved  in 
decisions"  regarding  specific  aspects  of 
a  public  communication  paid  for  by 
someone  else.  Those  specific  aspects  are 
listed  in  paragraphs  (i)  through  (vi)  of 
paragraph  (d)(2):  (i)  The  content  of  the 
communication;  (ii)  the  intended 
audience;  (iii)  the  means  or  mode  of  the 
commimication;  (iv)  the  specific  media 
outlet  used;  (v)  the  timing  or  frequency 
of  the  commimication;  or  (vi)  the  size  or 
prominence  of  a  printed  communication 
or  duration  of  a  communication  by 
means  of  broadcast,  cable,  or  satellite. 
Please  note  that  "the  specific  media 
outlet  used"  includes  those  listed  in  the 
definition  of  "public  communication" 
in  11  CFR  100.26,  including  the 


broadcast  and  print  media,  mass 
mailings,  and  telephone  banks.  The 
"content  of  the  communication"  would 
include  the  script  of  telephone  calls. 

One  commenter  argued  that  this 
conduct  standard  should  be  limited  to 
situations  in  which  a  candidate  or 
political  party  has  "significant  control 
or  influence  over  decisions"  regarding 
the  communication.  The  Commission 
disagrees,  as  such  a  standard  would  do 
little  to  clarify  the  rule  or  its 
application.  "The  same  commenter 
expressed  concern  about  the  scope  of 
the  "material  involvement"  standard, 
arguing  that  one  candidate's  actions 
with  respect  to  a  third-party  spender 
might  "taint"  all  of  that  third-party's 
communications  with  respect  to 
different  candidates.  For  the  same 
reasons  discussed  above  in  the  context 
of  the  "request  or  suggestion"  standard, 
the  Commission  is  not  tailoring  its  rules 
to  address  that  perceived  potential 
outcome. 

Two  other  commenters  characterized 
the  material  involvement  standard  as 
redundant  in  light  of  the  "substantial 
discussion"  conduct  standard,  and  one 
also  opposed  its  inclusion  because  of 
vagueness  and  because  Congress  did  not 
mandate  this  specific  approach  in 
BCRA,  nor  was  it  mandated  by  Christian 
Coalition.  In  contrast,  four  commenters 
indicated  general  support  for  the 
inclusion  of  this  standard  in  the  final 
rules  and  urged  the  Commission  to 
expand  it  to  cover  material  involvement 
in  "discussions,"  in  addition  to 
decisions,  regarding  a  communication. 
TheCommission  recognizes  that  there  is 
a  potential  overlap  between  the 
"material  involvement"  standard  and 
the  "substantial  discussion"  standard 
explained  below.  Many  activities  that 
satisfy  the  "substantial  discussion" 
conduct  standard  will  also  satisfy'  the 
"material  involvement"  standard,  but 
the  "material  involvement"  standard 
encompasses  some  activities  that  would 
not  be  encompassed  by  the  "substantial 
discussion"  standard  or  any  of  the  other 
conduct  standards.  For  example,  a 
candidate  is  materially  involved  in  a 
decision  regarding  the  content  of  a 
communication  paid  for  by  another 
person  if  he  or  she  has  a  staffer  deliver 
to  that  person  the  results  of  a  polling 
project  recently  commissioned  by  that 
candidate,  and  the  polling  results  are 
material  to  the  payor's  decision 
regarding  the  intended  audience  for  the 
communication.  However,  as  explained 
below,  the  "substantial  discussion" 
standard  would  not  be  satisfied  by  such 
delivery  without  some  "discussion"  or 
some  form  of  interactive  exchange 
between  the  candidate  and  the  person 
paying  for  the  communication.  The 


Commission  thus  believes  that  the 
"material  involvement"  standard  is 
necessary  to  address  forms'^of  "real 
world"  coordination  that  would  not  be 
addressed  in  any  of  the  other  conduct 
standards. 

One  commenter  advised  against  any 
interpretation  of  the  rule  that  would 
define  "material"  to  require  a  showing 
of  direct  causation.  For  the  purposes  of 
11  CFR  part  109,  "material"  has.its 
ordinary  legal  meaning,  which  is 
"important;  more  or  less  necessary; 
having  influence  or  effect;  going  to  the 
merits."  Black's  Law  Diet.  (6th  ed.  1990) 
p.  976.  Thus,  the  term  "materially 
involved  in  decisions"  does  not 
encompass  all  interactions,  only  those 
that  are  important  to  the 
commimication.  The  term  "material"  is 
included  to  safeguard  against  the 
inclusion  of  incidental  participation 
that  is  not  important  to,  or  does  not 
influence,  decisions  regarding  a 
communication.  The  factual 
determination  of  whether  a  candidate's 
or  authorized  committee's  involvement 
is  "material"  must  be  made  on  a  case- 
by-case  basis. 

The  "material  involvement"  standard 
does  not  provide  a  "bright-line"  because 
its  operation  is  necessarily  fact-based. 
Nevertheless  the  inclusion  of  a 
"materiality"  requirement  serves  to 
protect  against  overbreadth,  consistent 
with  Supreme  Court  jurisprudence.  In 
construing  the  meaning  of  "material"  in 
the  context  of  Securities  Exchange 
Commission  regulations,  the  Supreme 
Court  specifically  rejected  a  "bright-line 
riile"  for  materiality: 

A  bright-line  rule  indeed  is  easier  to  follow 
•  than  a  standard  that  requires  the  exercise  of     . 
judgment  in  the  light  of  all  the 
circumstances.  But  ease  of  application  alone 
is  not  an  excuse  for  ignoring  the  purposes  of 
the  Securities  Acts  and  Congress'  policy 
decisions.  Any  approach  that  designates  a 
single  factor  occurrence  as  always 
determinative  of  an  inherently  fact-specific 
finding  such  as  materiality,  must  necessarily 
be  overinclusive  or  underinclusive. 

Basic  V.  Levinson.  485  U.S.  224.  236 
(1988).  Therefore,  the  "material 
involvement"  standard  does  not  impose 
a  requirement  of  direct  causation,  but 
focuses  instead  on  the  nature  of  the 
information  conveyed  and  its 
importance,  degree  of  necessity, 
influence  or.the  effect  of  involvement  by 
the  candidate,  authorized  committee, 
political  party  committee,  or  their 
agents  in  any  of  the  communication 
decisions  enumerated  in  1 1  CFR 
109.21(d)(2)(i)  through  (vi). 

The  Commission  has  considered  and 
rejected  the  suggestion  of  the 
commenter  who  recommended  that 
"material  involvement"  be  narrowed  to 
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a  "but-for"  test,  which  would  require 
proof  that  the  communication  would 
.  not  have  occurred  but  for  the  material 
involvement  of  a  candidate,  authorized 
committee,  political  party  committee,  or 
agent.  The  Commission  is  not  adopting 
this  approach  or  any  similar 
requirement  of  direct  causation  in  its 
final  rules.  Under  such  an  analysis, 
information  would  only  be  "material"  if 
all  other  potential  influences  on  the 
content  of  the  communication,  its 
intended  audience,  its  means  or  mode, 
the  specific  media  outlet  used,  the 
timing  or  frequency  of  the 
communication,  or  the  size, 
prominence,  or  duration  of  the 
communication  could  be  eliminated. 
This  would  result  in  an  extremely 
intrusive  factual  determination.  For 
example,  under  the  commenter's 
suggested  approach,  a  candidate  might 
propose  a  specific  date  for  publication 
of  a  communication,  but  that  candidate 
would  not  be  materially  involved  in  the 
decision  regarding  the  timing  of  the 
communication  unless  the  Commission 
could  prove  that  no  alternate  factor 
could  have  led  to  the  same  timing 
decision.  Such  an  approach  is  also 
unworkable  because  foreclosing  all 
potential  alternatives  imposes  an 
unnecessarily  high  biirden  of  proof.  The 
Commission  also  believes  that  such  an 
approach  would  be  unwarranted 
because  the  plain  meaning  of 
"material,"  as  explained  above, 
provides  sufficient  guidance  for  an 
inherently  fact-based  determination.  For 
the  same  reasons,  the  Commission 
rejects  any  interpretation  of  "material 
involvement"  that  would  require  a 
showing  that  the  communication  is 
made  "as  a  result  of  the  involvement 
of  a  candidate,  an  authorized 
committee,  a  political  party  committee, 
or  an  agent. 

Instead,  a  candidate,  authorized 
committee,  or  political  party  committee 
is  considered  "materially  involved"  in 
the  decisions  enumerated  in  paragraph 
(d)(2)  after  sharing  information  about 
plans,  projects,  activities,  or  needs  with 
the  person  making  the  communication, 
but  only  if  this  information  is  found  to 
be  material  to  any  of  the  above- 
enumerated  decisions  related  to  the 
communication.  Similarly,  a  candidate 
or  political  party  committee  is 
"materially  involved  in  decisions"  if  the 
candidate,  political  party  conunittee,  or 
agent  conveys  approval  or  disapproval 
of  the  other  person's  plans.  The 
candidate  or  representatives  of  an 
authorized  committee  or  political  party 
committee  need  not  be  present  or 
included  during  formal  decisioiunaking 
process  but  need  only  participate  to  the 


extent  that  he  or  she  assists  the  ultimate 
decisioiunaker,  much  like  a  lawyer  who 
provides  legal  advice  to  a  client  is 
materially  involved  in  a  client's 
decision  even  when  the  client 
ultimately  makes  the  decision. 

The  Commission  notes  that  as  with 
the  "request  or  suggest"  standard,  the 
"material  involvement"  standard  would 
not  be  satisfied,  for  example,  by  a 
speech  to  the  general  public,  but  is 
satisfied  by  remarks  addressed 
specifically  to  a  select  audience,  some  of 
whom  subsequently  create,  produce,  or 
distribute  public  communications. 
However,  it  is  not  necessary  that  the 
involvement  of  the  candidate  or 
political  party  committee  be  traced 
directly  to  one  specific  communication. 
Rather,  a  candidate's  or  political  party 
committee's  involvement  is  material  to 
a  decision  regarding  a  particular 
communication  if  that  communication 
is  one  of  a  number  of  communications 
and  the  candidate  or  political  party 
committee  was  materially  involved  in 
decisions  regarding  the  strategy  for 
those  communications.  For  example,  if 
a  candidate  is  materially  involved  in  a 
decision  about  the  content  or  timing  of 
a  lO-part  advertising  campaign,  then 
each  of  the  10  communications  is 
coordinated  without  the  need  for  further 
inquiry  into  the  decisions  regarding 
each  individual  ad  on  its  own. 

In  order  to  respond  to  requests  by 
several  commenters  for  additional 
clarification  about  how  the  standard 
would  operate,  the  Commission  is 
providing  the  following  hypothetical: 
Candidate  A  reads  in  the  newspaper 
that  the  Payor  Group  is  planning  an 
advertising  campaign  urging  voters  to 
support  Candidate  A.  Candidate  A  faxes 
over  her  own  ad  buying  schedule  to 
Payor  Group,  hoping  that  Payor  Group 
will  plan  its  own  ad  buying  schedule 
around  Candidate  A's  schedule  to 
maximize  the  effect  of  both  ad 
campaigns.  The  Payor  Group 
subsequently  runs  ads  that  are  all  on 
NBC  and  ABC  during  the  6:00  news 
hour  and  diu'ing  the  most  expensive 
weekday  timeslot  on  NBC,  whereas 
Candidate  A's  ads  are  run  on  CBS 
during  the  6:00  news  hour  and  during 
the  most  expensive  time  slot  on  CBS. 
When  asked,  Payor  Group  acknowledges 
that  it  received  the  fax  from  Candidate 
A,  but  says  only  that  its  plans  for  the 
timing  of  the  campaign  were  in  flux  at 
the  time  they  received  the  fax.  The 
analysis  under  the  "materially 
involved"  conduct  standard  focuses  on 
whether  the  fax  constituted  material 
involvement  by  the  candidate  in  a 
decision  regarding  the  timing  of  the 
Payor  Group  communications. 
Significant  facts  might  include  that  the 


Payor  Group  changed  its  previously 
planned  schedule,  or  that  Payor  Group 
had  not  yet  made  plans  and  had 
factored  in  the  fax  in  its  decision  to 
choose  CBS  and  the  same  time  slot,  or 
show  in  some  other  way  that  the  fax  was 
"important;  more  or  less  necessary, 
having  influence  or  effect,  [or]  going  to 
the  merits"  with  respect  to  the  Payor 
Group's  decisions  about  the  timing  of  its 
ads.  The  transmission  and  receipt  of  the 
fax  in  combination  with  the  correlation 
of  the  two  ad  campaigns  gives  rise  to  a 
reasonable  inference  that  Candidate  A's 
involvement  was  material  to  the  Payor 
Group's  decision  regarding  the  timing  of 
its  ad  campaign.  If,  on  the  other  hand, 
the  example  is  changed  so  that  the 
Payor  Group's  ads  run  on  the  same 
channel  right  after  the  candidate's  ads 
in  a  way  that  lessens  the  effect  of  both 
ad  campaigns,  it  may  be  appropriate  to 
conclude  that  Candidate  A's 
involvement  was  not  material  to  the 
Payor  Group's  decision  regarding  the 
timing  of  its  ad  campaign.  In  other 
words,  the  degree  to  which  the 
communications  overlapped  or  did  not 
overlap  is  one  indication  of  whether 
Candidate  A's  involvement  was  material 
to  the  timing  of  the  Payor  Group 
communications. 

C.  11  CFR  109.21(d)(3)    Substantial 
Discussion 

In  BCRA,  Congress  also  directed  the 
Commission  to  address  "payments  for 
communications  made  by  a  person  after 
substantial  discussion  about  the 
communication  with  a  candidate  or 
political  party."  Public  Law  107-155, 
sec.  214(c)(4)  (March  27,  2002).  In  the 
NPRM,  the  Commission  proposed  a 
third  conduct  standard  that  would 
apply  when  a  communication  satisfying 
one  or  more  of  the  content  standards  "is 
created,  produced,  or  distributed  after 
one  or  more  substantial  discussions 
about  the  communication  between  the 
person  paying  for  the  communication" 
and  a  candidate,  authorized  committee, 
political  party  committee,  or  an  agent  of 
any  of  the  foregoing.  67  FR  at  60,065 
(September  24,  2002).  The  proposed 
rule  also  specified  that  a  discussion  is 
substantial  "if  information  about  the 
plans,  projects,  or  needs  of  the 
candidate  or  political  party  committee  is 
conveyed  to  a  person  paying  for  the 
communication,  and  that  information  is 
material  to  the  creation,  production,  or 
distribution  of  the  communication."  67 
FR  at  60,066  (September  24,  2002). 

Three  commenters  supported  the 
inclusion  of  this  standard  exactly  as 
proposed  in  the  NPRM.  Two  different 
commenters,  however,  characterized 
this  standard  as  redundant  in  light  of 
the  "material  involvement"  standard 
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and  suggested  that  they  be  combined 
into  a  single  standard.  One  other 
coinmenter  asserted  that  there  was 
"insufficient  quantification"  as  to  the 
meaning  of  a  "substantial"  discussion 
and  recommended  that  "substantial 
discussion"  join  "material 
involvement"  as  subjects  for  futiue 
rulemaking  consideration.  A  different 
commenter  advised  that  "material" 
should  be  further  defined  in  the  context 
of  this  standard.  Two  commenters 
advocated  a  return  to  the  Christian 
Coalition  test  of  whether  or  not  the 
candidate  and  the  spender  emerge  as 
"partners  or  joint  venturers,"  while  one 
of  these  commenters  urged  the 
Commission  to  specifically  exclude 
discussions  about  policy  and  legislation 
in  this  context. 

The  Commission  is  including  the 
"substantial  discussion"  standard  in  the 
final  rules  on  coordinated 
communications  because,  as  stated 
above,  Congress  required  it  to  address 
this  issue.  Public  Law  107-155,  sec. 
214(c)(4)  (March  27,  2002).  Under 
paragraph  {d){3)  of  11  CFR  109.21,  a 
communication  meets  the  conduct 
standard  if  it  is  created,  produced,  or 
distributed  after  one  or  more  substantial 
discussions  between  the  person  paying 
for  the  communication,  or  the  person's 
agents,  and  the  candidate  clearly 
identified  in  the  communication,  his  or 
her  authorized  committee,  his  or  her 
opponent,  or  the  opponent's  authorized 
committee,  a  political  party  committee, 
or  their  agents.  While  the  Commission 
recognizes  the  conunenter's  concerns 
that  "substantial"  and  "material"  are 
not  set  forth  as  bright-line  tests,  the 
Commission  views  an  analysis  of  a 
"substantial  discussion"  as  necessarily 
fact-specific  and  not  natiu-ally 
conducive  to  a  meaningful  bright-line 
analysis.  Nevertheless,  the  Commission 
is  providing  an  analytical  framework  in 
which  a  finder  of  fact  determines 
whether  a  discussion  occurred,  whether 
certain  information  was  conveyed,  and 
whether  that  information  is  material  to 
the  creation,  production,  or  distribution 
of  the  communication.  The  Christian 
Coalition  suggestion  that  a  candidate 
and  spender  emerge  as  "joint  venturers" 
would  only  serve  to  confuse  readers. 
The  "substantial  discussion"  conduct 
standard  in  this  final  rule  addresses  a 
direct  form  of  coordination  between  a 
candidate,  authorized  committee, 
political  party  committee,  or  their 
agents  and  a  third-party  spender,  and 
the  Commission  is  narrowing  the  scope 
of  this  standard  through  the  additional 
requirements  that  the  discussion  be 
"substantial"  and  the  information 
conveyed  be  "material."  Paragraph 


(d)(3)  explains  that  a  "discussion"  is 
"substantial"  if  information  about  the 
plans,  projects,  activities,  or  needs  of 
the  candidate,  authorized  committee,  op 
political  party  committee  that  is 
material  to  the  creation,  production  or 
distribution  of  the  communication  is 
conveyed  to  a  person  paying  for  the 
communication.  "Discuss"  has  its  plain 
and  ordinary  meaning,  which  the 
Commission  imderstands  to  mean  an 
interactive  exchange  of  views  or 
information.  "Material"  has  the 
meaning  explained  above  in  the  context 
of  the  "materially  involved"  standard, 
hi  other  words,  the  substantiality  of  the 
discussion  is  measured  by  the 
materiality  of  the  information  conveyed 
in  the  discussion. 

D.  11  CFR  109.21(d)(4)    Common 
Vendor 

In  BCRA,  Congress  required  the 
Commission  to  address  "the  use  of  a 
common  vendor"  in  the  context  of 
coordination.  Public  Law  107-155,  sec. 
214(c)(2)  (March  27,  2002).  bi  the 
NPRM,  the  Commission  proposed  the 
conduct  standard  in  paragraph  (d)(4)  of 
section  109.21  to  implement  this 
Congressional  mandate.  Proposed 
paragraphs  (d)(4){i)  and  (ii)  provide  that 
a  common  vendor  is  a  commercial 
vendor  who  is  contracted  to  create, 
produce,  or  distribute  a  commimication 
by  the  person  paying  for  that 
communication  after  that  vendor  has, 
diuing  the  same  election  cycle, 
provided  any  one  of  a  number  of  listed 
services  to  a  candidate  who  is  clearly 
identified  in  that  communication,  or  his 
or  her  authorized  committee,  or  his  or 
her  opponent  or  the  opponent's 
authorized  committee,  or  a  political 
party  committee,  or  an  agent  of  any  of 
the  foregoing.  Under  proposed 
paragraph  (d)(4)(iii),  the  conduct 
standard  would  be  satisfied  if  the 
common  vendor  conveys  material 
information  about  the  plans,  projects,  or 
needs  of  a  candidate,  authorized 
committee,  or  political  party  committee 
to  the  person  paying  for  the 
communication,  or  if  the  vendor  uses 
that  material  information  in  the 
creation,  production,  or  distribution  of  a 
covered  communication. 

Many  commenters  addressed  the 
"common  vendor"  standard  proposed  in 
the  NPRM.  One  commenter  asserted  that 
this  rule  would  not  be  enforceable 
because  the  term  "common  vendor"  was 
"inadequately  defined"  to  cover  most 
vendors.  This  commenter  warned  that 
proposed  standard  would  not  reach 
many  vendors  who  continuously  re- 
organize personnel,  merge,  or  dissolve 
and  reorganize  as  different  entities 
during  or  between  election  cycles.  The 


same  commenter  believed  it  was 
important  to  include  in  the  list  of 
covered  services  media  production 
vendors,  pollsters,  and  media  buying 
firms  (for  purchasing  time  slots)  because 
they  work  closely  together. 

The  Commission  recognizes  the 
possibility  that  commercial  vendors 
may  attempt  to  circumvent  the  new 
rules  by  re-organizing  as  different 
entities  or  replacing  personnel. 
However,  the  Commission  notes  that  the 
final  rules  focus  on  the  use  or 
conveyance  of  information  used  by  a 
vendor,  including  its  owner,  officers, 
and  employees,  in  providing  services  to 
a  candidate,  authorized  committee,  or 
political  party  committee,  rather  than 
the  particular  structure  of  the  vendor. 
The  specific  reference  to  a  vendor's 
owners  and  officers  was  not  included  in 
the  proposed  rule,  but  is  being  added  to 
the  final  rule  to  address  the 
commenter's  concern.  Therefore,  if  an 
individual  or  entity  qualifies  as  a 
commercial  vendor  at  the  time  that 
individual  or  entity  contracts  with  the 
person  paying  for  a  communication  to 
provide  any  of  the  specified  services, 
then  the  individual  or  entity  qualifies  as 
a  conunon  vendor  to  the  extent  that  the 
same  individual  or  entity,  "or  any 
owner,  officer,  or  employee"  of  the 
commercial  vendor,  has  provided  any  of 
the  eniunerated  services  to  the 
candidate  during  the  specified  time 
period.  Thus,  a  commercial  vendor  may 
qualify  as  a  common  vendor  under  11 
CFR  109.21(d)(4)  even  after  reorganizing 
or  shifting  personnel. 

Five  commenters  argued  that  the 
Commission  should  presume  that  the 
conduct  standard  is  satisfied  whenever 
a  candidate  and  an  outside  spender  use 
the  same  common  vendor.  According  to 
these  commenters,  the  rule  proposed  by 
the  Commission  in  the  NPRM  would 
create  an  "impossibly  high  standard  to 
meet"  if  it  required  a  showing  that  the 
conunon  vendor  actually  "uses" 
particular  information. 

In  contrast,  five  different  commenters 
asserted  that  any  such  presumption 
would  be  overly  broad  and  "taint"  the 
vendor,  or  submit  the  candidate, 
political  party  committee,  vendor,  or 
spender  to  unwarranted  "liability"  for 
communications  presumed  to  be 
coordinated  merely  because  of  the  use 
of  the  vendor.  Several  commenters  in 
this  latter  group  were  concerned  that  an 
overly  broad  rule  would  chill  speech 
and  discourage  vendors  ft-om  providing 
services  to  candidates  or  political  party 
committees,  which  the  commenters 
warned  would  be  particularly 
troublesome  in  areas  where  only  a 
limited  number  of  vendors  provide 
specific  services.  One  commenter 
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argued  that  the  proposed  standard  could 
lead  to  extensive  and  burdensoRie 
investigations  that  would  place 
spenders  at  a  disadvantage  because  it 
would  be  difficult  for  them  to  show  that 
the  vendor  had  not  used  certain 
information  from  a  candidate's 
campaign  committee  or  political  party 
committee  to  create  a  communication. 
One  commenter,  who  described  himself 
as  being  in  the  business  of  "buying 
media  spot  time  on  behalf  of  various 
political  clients,"  stated  that  he  had 
spent  a  substantial  sum  of  money 
responding  to  investigations,  and 
opposed  any  rule  in  which  "merely 
associating"  with  a  common  vendor 
might  expose  the  person  paying  for  a 
communication  to  the  risk  of 
enforcement  proceedings.  Four  of  these 
commenters,  however,  were  generally 
supportive  of  the  Commission's 
proposal  to  require  that  the  common 
vendor  "use  or  convey"  material 
information  to  the  person  making  the 
communication  at  issue,  as  opposed  to 
simply  providing  services  to  both  a 
candidate  or  party  and  the  spender. 

Similarly,  tnree  other  commenters 
expressed  concern  about  the  "perse 
inclusion  of  vendors  by  class"  and 
suggested  that  the  inclusion  of  specific 
types  of  vendors  should  merely  raise  a 
"rebuttable  presumption."  These  three 
commenters  further  noted  that  the 
proposed  reference  to  "material 
information"  would  include 
information  "used  previously"  in 
providing  services  to  the  candidate  or 
party.  These  commenters  questioned 
how  a  vendor  might  account  for  the 
"use"  of  material  information. 

After  considering  the  wide  range  of 
comments,  the  Commission  has  decided 
to  promulgate  a  final  rule  that  is  similar 
in  many  respects  to  the  proposed  rule, 
with  certain  modifications  discussed 
below.  It  disagrees  with  those 
commenters  who  contended  the 
proposed  standard  created  any 
"prohibition"  on  the  use  of  common 
vendors,  and  likewise  disagrees  with  the 
commenters  who  suggested  it 
established  a  presumption  of 
coordination.  Instead,  the  Commission 
notes  that  a  different  group  of 
conunenters  urged  the  Conunission  to 
adopt  such  a  presumption  precisely 
because  they  believed  the  proposed 
standard  did  not  already  contain  a 
presumption  and  would  therefore  be 
difficult  to  meet.  The  final  rules  in  1 1 
CFR  lQ9.21(d)(4)  restrict  the  potential 
scope  of  the  "common  vendor"  standard 
by  limiting  its  application  to  vendors 
who  provide  specific  services  that,  in 
the  Commission's  judgment,  are 
conducive  to  coordination  between  a 
candidate  or  political  party  committee 


and  a  third  party  spender.  But  under 
this  final  rule,  even  those  vendors  who 
provide  one  or  more  of  the  specified 
services  are  not  in  any  way  prohibited 
from  providing  services  to  both 
candidates  or  political  party  committees 
and  third-party  spenders.  This 
regulation  focuses  on  the  sharing  of 
information  about  plans,  projects, 
activities,  or  needs  of  a  candidate  or 
political  party  through  a  common 
vendor  to  the  spender  who  pays  for  a^ 
communication  that  could  not  then  be 
considered  to  be  made  "totally 
independently"  from  the  candidate  or 
political  party  committee. 

The  only  commenter  who  identified 
himself  as  providing  vendor  services 
indicated  that  it  is  not  the  common 
practice  for  vendors  to  make  use  of  one 
client's  media  plans  in  executing  the 
instructions  of  a  different  client,  and 
sharing  "any  client  information  given  by 
another"  would  "compromise  the 
professional  relationship"  that  is  at  the 
"core  of  any  service  business."  That 
commenter  observed  that  "(c]ommon 
vendors,  at  whatever  tier,  who  avoid 
such  conduct  should  never  be  at  risk  of 
being  deemed  an  instrument  of 
coordination."  No  other  commenters 
offered  conflicting  information  on  these 
points.  Thus,  because  the  Commission 
addresses  only  the  use  or  conveyance  of 
information  material  to  the 
communication,  the  final  rules  narrowly 
target  the  coordination  activity  without 
unduly  intruding  into  existing  business 
practices. 

The  common  vendor  rule  is  Ccirefully 
tailored  to  ensure  that  all  four  of  the 
following  conditions  must  be  met.  First, 
under  11  CFR  109.21{d)(4){i),  the  person 
paying  for  the  communication,  or  the 
agent  of  such  a  person,  must  contract 
with,  or  employ,  a  "commercial  vendor" 
to  create,  produce,  or  distribute  the 
communication.  The  term  "commercial 
vendor"  is  defined  in  the  Commission's 
pre-BCRA  regulations  at  11  CFR  116.1(c) 
as  "any  person[]  providing  goods  or 
services  to  a  candidate  or  political 
committee  whose  usual  and  normal 
business  involves  the  sale,  rental,  lease, 
or  provision  of  those  goods  or  services." 
Thus,  this  standard  only  applies  to  a 
vendor  whose  usual  and  normal 
business  includes  the  creation, 
production,  or  distribution  of 
communications,  and  does  not  apply  to 
the  activities  of  persons  who  do  not 
create,  produce,  or  distribute 
communications  as  a  commercial 
venture. 

The  second  condition,  in  paragraph 
(d)(4)(ii),  is  that  the  commercial  vendor 
must  have  provided  certain  services  to 
the  candidate  or  politiccd  party 
Qpmmittee  that  puts  the  commercial 


vendor  in  a  position  to  acquire 
information  about  the  campaign  plans, 
projects,  activities,  or  needs  of  the 
candidate  or  political  party  committee 
that  is  material  to  the  creation, 
production  or  distribution  of  the 
communication.  Nine  specific  services 
are  enumerated  in  paragraphs 
(d){4)(ii)(A)  through  (I).  Providing  these 
services  places  the  "common  vendor"  in 
a  position  to  convey  information  about 
the  candidate's  or  party  committee's 
campaign  plans,  projects,  activities,  or 
needs  to  the  person  paying  for  the 
communication  where  that  information 
is  material  to  the  communication. 

■The  third  condition  is  that  the  new 
rule  only  applies  to  common  vendors 
who  provide  the  specified  services 
during  the  current  election  cycle. 
"Election  cycle"  is  defined  in  11  CFR 
100.3.  The  Commission  sought 
comment  on  whether  a  different  time 
period,  such  as  a  fixed  two-year  period, 
would  more  accurately  align  the  rule 
with  existing  campaign  practices.  One 
commenter  responded  that  a  two-year 
period  would  be  too  long  and  suggested 
that  the  standeird  should  pertain  "only 
to  vendors  who  were  common  during 
the  election  year,"  or  possibly  further 
limited  to  vendors  who  provide  services 
during  the  30-day  period  before  a 
primary  election  or  the  60-day  period 
before  an  election.  That  commenter  also 
suggested  that  a  time  limit  be  placed  on 
the  use  or  conveyance  of  information 
received  from  a  candidate  or  political 
party  in  recognition  that  such 
information  would  eventually  become 
stale  and  unworthy  of  restriction.  A 
different  commenter,  however, 
suggested  that  a  two-year  time  limit 
would  be  too  short  because  it  would  not 
appropriately  encompass  election 
activity  that  takes  place  throughout  the 
six-ye^  Senate  election  cycle.  Another 
commenter  advised  that  the  time  limit 
for  common  vendor  activities  should  be 
limited  to  the  period  "during  the 
calendar  year  in  which  the  candidate's 
name  is  on  the  ballot  for  election  to 
Federal  office."  One  commenter 
proposed  an  alternative  in  which  a 
vendor's  services  would  not  be  covered 
by  the  rule  outside  of  the  30  days 
following  the  time  the  vendor  ceased 
working  for  the  candidate  or  political 
party  committee. 

The  Conunission  is  retaining 
"election  cycle"  as  the  temporal  limit  in 
the  final  rules.  The  election  cycle 
provides  a  clearly  defined  period  of 
time  that  is  reasonably  related  to  an 
election:  The  mixture  of  an  election 
cycle  with  a  calendar  year  cutoff  woidd 
likely  cause  confusion. 

The  foiulh  condition,  in  paragraph 
(d)(4)(iii],  requires  that  the  commercial 
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vendbr  "uses  or  conveys  information 
about  the  candidate's  campaign  plans, 
projects,  activities,  or  needs"  or  the 
political  party  committee's  campaign 
plans,  projects,  activities,  or  needs 
where  that  information  is  material  to  the 
creation,  production,  or  distribution  of 
the  communication.  This  requirement 
encompasses  situations  in  which  the 
vendor  assumes  the  role  of  a  conduit  of 
information  between  a  candidate  or 
political  party  committee  and  the 
person  making  or  paying  for  the 
communication,  as  well  as  situations  in 
which  the  vendor  makes  use  of  the 
information  received  from  the  candidate 
or  political  party  committee  without 
actually  transferring  that  information  to 
another  person.  By  referring  in  the  final 
rule  to  the  candidate's  "campaign" 
plans,  projects,  activities,  or  needs,  the 
Commission  clarifies  that  this  conduct 
standard  is  not  intended  to  encompass 
lobbying  activities  or  information  that  is 
not  related  to  a  campaign.  The 
Commission  notes,  however,  that  to  the 
extent  information  relates  to  campaign 
plans,  projects,  activities,  or  needs,  that 
information  would  be  covered  by  this 
provision  even  if  that  information  also 
related  to  non-campaign  plans,  projects, 
activities,  or  needs  of  the  candidate. 

Several  commenters  opposed  the 
inclusion  of  Vhe  "use  or  convey" 
requirement  as  being  exceedingly 
difficult  to  prove,  while  other 
commenters  viewed  it  as  necessary 
protection  against  an  unduly 
biudensome  rule.  Two  of  the 
commenters  who  supported  a  general 
presumption  of  coordination  suggested 
that  a  confidentiality  agreement  might 
be  used  fo  rebut  the  presumption,  while 
three  others  opposed  a  general 
presumption  suggested  that  the 
Commission  establish  a  safe  harbor  for 
spenders  who  enter  into  a 
confidentiality  agreement  filed  under 
seal  with  the  Commission.  A  different 
commenter  suggested  that  the  "use  or 
convey"  provision  would  be 
"unworkable"  unless  it  provided  for 
some  form  of  exception  for  the  use  of  an 
"ethical  screen."  Otherwise,  according 
to  that  commenter,  a  single  employee 
might  "disqualify"  an  entire  firm  from 
providing  services  to"both  a  candidate 
and  a  third-party  spender. 

The  final  rule  does  not  require  the  use 
of  any  confidentiality  agreement  or 
ethical  screen  because  it  does  not 
presume  coordination  from  the  mere 
presence  of  a  common  vendor.  The  final 
rule  also  does  not  dictate  any  specific 
changes  to  the  business  relationship 
between  a  vendor  and  its  clients.  The 
Commission  does  not  anticipate  that  a 
person  who  hires  a  vendor  and  who, 
irrespective  of  BCRA's  requirements, 


follows  prudent  business  practices,  will 
be  inconvenienced  by  the  final  rule. 
Nevertheless,  the  Commission  does  not 
agree  that  the  mere  existence  of  a 
confidentiality  agreement  or  ethical 
screen  should  provide  a  de  facto  bar  to 
the  enforcement  of  the  limits  on 
.  coordinated  communication  imposed  by 
Congress.  Without  some  mechanism  to 
ensure  enforcement,  these  private 
arrangements  are  unlikely  to  prevent  the 
circumvention  of  the  rules. 

The  Commission  also  sought 
comment  on  the  list  of  common  vendor 
services  covered  in  paragraph  (d)(4)(ii), 
and  specifically  whether  purchasing 
advertising  time  slots  for  television, 
radio,  or  other  media  should  be  added 
to  that  list.  Several  commenters 
recommend  excluding  the  following 
groups  of  vendor  classes  from  those 
listed  in  the  proposed  rules  on  the 
principle  that  they  lack  adequate  control 
as  decisionmakers  or  they  have  little 
knowledge  of  communications:  (1) 
"Media  time  buyers  and  others  where 
the  technical  nature  of  their  services 
diminishes  their  role  in  controlling  the 
content  of  strategically  sensitive 
communications^'  (2)  fundraisers;  (3) 
vendors  involved  in  selecting  personnel, 
contractors,  or  subcontractors;  (4) 
vendors  involved  in  consulting;  and  (5) 
vendors  involved  in  identifying  or 
developing  voter  lists,  mailing  lists,  or 
donor  lists.  A  media  buyer  urged  the 
Commission  not  to  include  media 
buyers  in  the  list  of  covered  activities 
because  they  have  little  decisiomnaking 
authority  and  act  within 
"predetermined  strategic  parameters 
including  timing,  geographic  and 
demographic  target  audiences,  and 
budget,"  but  do  not  "create,  produce,  or 
distribute"  a  communication  by 
themselves. 

The  Commission  is  incorporating  the 
list  of  covered  common  vendor  services 
into  the  final  rules  without  change  from 
its  form  in  proposed  section 
109.21(d)(4){ii)  of  the  NPRM.  The     . 
Commission  recognizes  that  media 
buyers  might  potentially  serve  a  number 
of  different  roles  at  the  direction  of 
various  clients.  Therefore,  the 
Conunission  is  not  including 
"piuchasing  advertising  time  slots  for 
television,  radio,  or  other  media"  as  a 
distinct  category  in  the  list  of  common 
vendor  services  covered  in  paragraph 
(d)(4)(ii).  However,  media  buyers  and 
other  similar  service  providers  are 
included  to  the  extent  that  their  services 
fit  within  one  of  the  other  categories 
already  listed  in  paragraph  (d)(4)(ii). 


E.  11  CFR  109.21(d)(5)    Former 
Employee/Independent  Contractor 

In  BCRA,  Congress  required  the 
Commission  to  address  in  its  revised 
coordination  rules  "persons  who 
previously  served  as  an  employee  of  a 
candidate  or  political  party  committee." 
Public  Law  107-155.  sec.  214(c)(3) 
(March  27,  2002).  In  the  NPRM.  the 
Commission  proposed  11  CFR  109.21 
(d)(5)  to  implement  this  Congressional 
requirement.  Proposed  paragraph  (d)(5) 
would  have  applied  to  commimications 
paid  for  by  a  person  who  was  previously 
an  employee  or  an  independent 
contractor  of  a  candidate,  authorized 
committee,  or  political  party  committee, 
or  by  the  employer  of  such  a  person. 
Under  the  rule  proposed  in  the  NPRM, 
the  "former  employee"  conduct 
standard  would  be  satisfied  if  the  former 
employee  or  independent  contractor 
"makes  use  of  or  conveys"  "material 
information"  about  the  candidate's  or 
political  party  committee's  plans, 
projects,  or  needs  to  the  person  paying 
for  the  communication. 

Commenters  responding  to  the 
proposed  rules  made  many  of  the  same 
points  about  the  "former  employee" 
standard  as  they  made  with  respect  to 
the  "common  vendor"  standard.  One 
commenter  opposed  the  proposal  in  the 
NPRM  that  covered  the  "use"  of 
material  information  provided  by  a 
former  employee.  Such  a  standard,  that 
commenter  asserted,  would  be  too  broad 
and  would  amount  to  a  "per  se"  rule 
that  would  lead  to  overly  intrusive 
investigations.  In  contrast,  four 
commenters  argued  that  the  proposed 
standard  was  not  broad  enough  and 
suggested  that  the  Commission  establish 
a  presumption  of  coordination  when  a 
former  employee  or  an  independent 
contractor  of  a  campaign  committee  or 
political  party  committee  pays  for,  or 
his  or  her  current  employer  pays  for,  a 
communication  that  satisfies  the  content 
requirements  of  this  section.  These 
commenters  argued  that  without  such  a 
presumption,  it  would  be  far  too 
difficult  to  prove  that  an  employee  used 
material  information  or  conveyed 
information  to  the  new  employer.  In 
addition,  however,  three  of  these 
commenters  suggested  that  the 
Commission  limit  the  application  of  this 
presumption  of  coordination  to  a 
specified  class  of  employees  who  are 
likely  to  "possess  material  political 
information."  A  different  commenter 
indicated  that  it  would  be  difficult  to 
enforce  this  conduct  standard  because 
the  definition  of  "independent 
contractor"  in  the  NPRM  was 
underinclusive  in  that  it  failed  to 
account  for  the  fact  that  an  independent 
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contractor  might  reorganize  or  change 
names,  making  it  difficult  to  verify  the 
identity  of  the  independent  contractor 
OF  former  employee.  As  with  the 
potential  reorganization  of  common 
vendors  discussed  above,  the 
Commission  does  not  believe  that  new 
requirements  are  necessary  at  this  time 
to  address  the  commenter's  concerns. 
Employees  and  independent  contractors 
are  natural  persons,  rather  than 
corporations  or  other  entities  or  legal 
constructs,  so  the  Commission 
anticipates  that  reorganization  for  the 
purpose  of  circumventing  the  new  rules 
is  even  less  likely  than  in  the  context  of 
common  vendors. 

Three  other  commenters  asserted  that 
Congress  had  not  mandated  the 
proposed  rule  and  expressed  concern 
about  the  "increased  risk  of  legal 
liability"  for  both  party  committees  and 
former  employees"  that  they  believed 
would  "stigmatise"  the  former 
employee  and  make  it  difficult  for  that 
person  to  find  subsequent  employment. 

This  proposed  rule  would  have 
required  that  the  employment  or 
independent  contractor  relationship 
exist  during  the  current  election  cycle. 
As  discussed  above  with  regard  to 
paragraph  (d)(4)  on  common  vendors, 
the  Commission  requested  comments  on 
whether  this  time  period  should  be  a 
fixed  two-year  period,  or  the  same 
election  cycle,  but  not  more  than  two 
years.  Most  comments  on  this  provision 
were  identical  to  the  comments  on  the 
temporal  requirements  in  paragraph 
(d)(4).  One  commenter  believed  the  two- 
year  time  frame  was  "inappropriate  and 
overly  injurious  both  to  corporations 
trying  to  communicate  about  legislative 
topics  and  to  those  former  employees  of 
candidates  seeking  employment  with 
such  corporations."  In  contrast,  a 
different  commenter  suggested  a  six- 
year  time  period  and  asserted  that  the 
two-year  period  was  too  short  to  fully 
address  the  real-world  practices  in  this 
area.  Another  commenter  offered  the 
same  proposal  the  commenter  had 
offered  with  respect  to  common 
vendors:  the  former  employee  should  be 
covered  during  the  calendar  year  in 
which  the  candidate's  name  is  on  the 
ballot  for  election  to  Federal  office.  A 
fourth  commenter  suggested  that  the 
time  frame  be  limited  to  the  previous 
two  years  of  the  current  election  cycle. 

The  final  rule  in  paragraph  (d)(5) 
incorporates  the  temporal  limit  of  the 
"election  cycle,"  which  is  defined  in  11 
CFR  100.3.  This  time  limit  establishes  a 
clear  boundary  based  on  an  existing 
definition  and  ensures  that  there  is  a 
clear  link  between  the  conveyance  or 
use  of  the  material  information  and  the 
time  period  in  which  that  material 


might  be  relevant.  In  addition,  the 
Commission  disagrees  with  the  single 
commenter  who  claimed  that  the  two- 
year  limit  would  harm  the  job  prospects 
of  former  employees  or  inhibit 
discussions  between  corporations  and 
candidates  or  political  party 
committees.  The  Commission  notes  that 
the  final  rule  focuses  only  on  the  use  or 
conveyance  of  information  that  is 
material  to  a  subsequent  communication 
cmd  does  not  in  any  way  prohibit  or 
discourage  the  subsequent  employment 
of  those  who  have  previously  worked 
for  a  candidate's  campaign  or  a  political 
party  committee. 

One  commenter  proposed  a  "cooling 
off  period"  for  a  former  employee 
instead  of  a  temporal  limit  based  on  a 
calendar  year  or  an  election  cycle. 
Under  that  proposed  approach,  the 
former  employee  or  independent 
contractor  of  a  candidate  or  political 
party  would  have  to  wait  for  a  certain 
time  period,  which  the  commenter 
proposed  as  30-60  days,  before 
providing  services  to  a  person  paying 
for  a  communication  covered  by  section 
109.21(c).  After  that  period,  the  former 
employee  or  independent  contractor 
would  not  trigger  the  proposed  conduct 
standard.  The  Commission  is  unwilling 
to  impose  a  complete  ban  on  an 
individual's  employment  opportunities, 
as  a  "cooling  off  period"  requirement 
would  function.  Instead,  the 
Commission  views  the  narrowly  tailored 
approach  proposed  in  the  NPRM  as 
preferable  and  is  therefore  not 
incorporating  a  "cooling  off  period"  into 
the  final  rules. 

This  conduct  standard  expressly 
extends  to  an  individual  who  had 
previously  served  as  an  "independent 
contractor"  of  a  candidate's  campaign 
committee  or  a  political  party 
committee.  One  commenter  opposed  the 
inclusion  of  independent  contractors, 
arguing  that  an  "independent 
contractor"  is  legally  distinct  from  an 
"employee"  and  Congress,  recognizing 
this  distinction  in  other  statutes,  must 
have  made  an  intentional  decision  to 
exclude  independent  contractors  by 
using  the  term  "employee"  in  section 
214(c)(3).  The  Commission  disagrees 
with  this  assumption  and  instead  notes 
that  the  inclusion  of  independent 
contractors  is  entirely  consistent  with 
the  use  of  "employee"  because  both 
groups  receive  some  form  of  payment 
for  services  provided  to  the  candidate, 
authorized  committee  or  political  party 
committee.  Therefore,  the  Commission 
includes  the  term  "independent 
contractor"  in  the  final  rule  to  preclude 
circumvention  by  the  expedient  of 
characterizing  an  "employee"  as  an 
"independent  contractor"  where  the 


characterization  makes  no  difference  in 
the  individual's  relationship  with  the 
candidate  or  political  party  committee. 
This  coordination  standard  also  applies 
to  the  employer  of  an  individual  who 
was  an  employee  or  independent 
contractor  of  a  candidate,  authorized 
committee,  or  political  party  committee. 
The  Commission  interprets  the 
Congressional  intent  behind  section 
214(c)(3)  of  BCRA  to  encompass 
situations  in  which  former  employees, 
who  by  virtue  of  their  former 
employment  have  been  in  a  position  to 
acquire  information  about  the  plans, 
projects,  activities,  or  needs  of  the 
candidate's  campaign  or  the  political 
party  committee,  may  subsequently  use 
that  information  or  convey  it  to  a  person 
paying  for  a  communication.  The 
Commission  has  added  the  requirement 
that  the  information  must  be  material  to 
the  subsequent  communication  in  order 
to  ensure  that  the  conduct  standard  is 
not  overly  broad. 

One  commenter  argued  that  the 
proposed  rule's  incorporation  of  the 
phrase  "material  information  used 
*   *   *  in  providing  services  to  the 
candidate"  was  vague  and  overly  broad, 
and  should  be  limited  to  material 
information  about  "campaign  strategy 
and  tactics,"  excluding  policy  views. 
This  commenter  also  questioned 
whether  the  information  must  be 
material  to  the  communication  itself,  or 
whether  the  information  used  to  serve 
the  candidate  was  material  to  those 
services.  The  Commission  notes  that  in 
many  cases  the  information  may  be 
material  to  both,  but  for  the  purposes  of 
this  final  rule  the  Commission  is  only 
concerned  with  whether  the  information 
is  material  to  the  communication,  not  to 
the  services  previously  provided  to  the 
candidate.  As  with  the  common  vendor 
standard,  this  requirement  encompasses 
both  situations  in  which  the  former 
employee  assumes  the  role  of  a  conduit 
of  information  and  situations  in  which 
the  former  employee  makes  use  of  the 
information  but  does  not  share  it  with 
the  person  who  is  paying  for  the 
communication. 

The  Commission  is  including  this 
conduct  standard  to  address  what  it 
understands  to  be  Congress'  primary 
concern,  which  is  a  situation  in  which 
a  former  employee  of  a  candidate  goes 
to  work  for  a  third  party  that  pays  for 
a  communication  that  promotes  or 
supports  the  former  employer/candidate 
or  attacks  or  opposes  the  former 
employer/candidate's  opponent.  One 
commenter  proposed  that  the  former 
employer  [i.e.,  the  candidate's  campaign 
or  a  political  party  committee)  must  be 
shown  to  exercise  ongoing  control  over 
its  former  employee.  A  different 
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commenter,  however,  recognized  that 
the  Conunission's  proposed  rules  would 
address  such  a  concern  by  removing  the 
reporting  duties  that  might  otherwise  be 
triggered  by  the  actions  of  the  former 
employee  who  acted  without  the 
knowledge  of  his  or  her  former 
employer.  This  reporting  rule  is 
included  in  the  final  rules  in  11  CFR" 
109.21(b)(2).  This  commenter,  however, 
raised  a  similar  concern  by  suggesting 
that  the  final  rule  should  be  limited  to 
cover  only  former  employees  when  they 
are  acting  under  the  direction  or  control 
of  their  new  employer,  the  third-party 
spender,  to  ensure  that  the  former 
employee  does  not  use  or  convey 
material  information  without  the 
spender's  knowledge.  The  Commission 
notes,  however,  that  such  a  limitation  is 
unnecessary  and  confusing  in  cases 
where  the  former  employee  or 
independent  contractor  pays  for  the 
commimication  by  himself  or  herself. 

The  conduct  standard  in  the  final  rule 
in  11  CFR  109.21(d)(5)  does  not  require 
that  the  former  employee  act  under  the 
continuing  direction  or  control  of,  at  the 
behest  of,  or  on  behalf  of,  his  or  her 
former  employer.  This  is  because  a 
former  employee  who  acts  under  such 
circumstances  is  a  present  agent,  and 
the  revised  rules  covering  agents  apply 
to  this  individual.  See  11  CFR  109.3.  To 
give  effect  to  the  statutory  language 
requiring  that  the  Commission's 
coordination  regulations  address 
"former  employees"  (see  Pub.  L.  107- 
155,  sec.  214(c)(3))  the  Commission 
concluded  that  a  "former  employee,"  as 
that  term  is  used  in  the  statute,  must  be 
different  from  "agent."  Furthermore,  the 
Commission  does  not  find  in  BCRA,  the 
FECA,  or  the  general  legal  principles  of 
employer-employee  law,  a  need  or 
justification  for  such  an  exception  that 
would,  in  essence,  categorically  free 
employers  from  responsibility  for  the 
actions  of  their  employees.  Instead,  the 
Commission  reiterates  its  observation 
offered  above  with  respect  to  the 
"common  vendor"  standard, 
htespective  of  the  Congressional 
requirements  in  BCRA,  employers  may 
elect  to  clearly  define  the  scope  of 
employee  responsibilities  and  to 
institute  prudent  policies  or  practices  to 
ensure  that  the  employee  adheres  to  the 
scope  of  those  expectations. 

One  commenter  supported  an 
exception  to  the  "common  vendor"  and 
"former  employee"  conduct  standards 
to  permit  persons  in  either  of  those 
classes  to  use  or  convey  information  if 
that  vendor  or  former  employee  "makes 
use  of  information  in  a  manner  that  is 
-  adverse  to  the  candidate  or  political 
party  committee  without  any 
coordination  with  the  candidate 


benefiting  from  the  communication."  In 
the  Commission's  judgment,  such  an 
exception  would  obfuscate  otherwise 
bright  lines  and  provide  a  clear  path  for 
the  circumvention  of  the  Act  and  the 
Commission's  regulations  without 
offering  a  discernible  benefit.  Under  the 
proposed  exception,  "use  of  information 
in  a  manner  that  is  adverse  to  the 
candidate  or  political  party  committee" 
requires  a  subjective  determination  of 
both  the  interests  of  the  candidate  jor 
political  party  and  the  effect  that  the 
"information"  has  on  those  interests. 

The  Commission  also  sought 
comment  as  to  whether  this  conduct 
standard  should  be  extended  to 
volunteers,  such  as  "fundraising 
partners,"  who  by  virtue  of  their 
relationship  with  a  candidate  or  a 
political  party  committee,  have  been  in 
a  position  to  acquire  material 
information  about  the  plans,  projects, 
activities,  or  needs  of  the  candidate  or 
political  party  committee.  Three 
commenters  opposed  the  inclusion  of 
volvmteers.  One  of  these  commenters 
argued  that  volunteers  traditionally 
participate  in  more  than  one  campaign 
at  a  time  and  "as  a  matter  of  practice, 
campaigns  attempt  to  make  volunteers 
feel  more  involved  in  the  campaign  by 
the  intentional  communication  of 
'insider'  information.  "  While  the  FECA 
exempts  campaign  volunteers  from 
certain  requirements,  this  "practice"  of 
sharing  "insider"  information  is  not 
adequate  justification  to  exclude 
volunteers.  Rather,  the  Commission 
recognizes  that  some,  but  not  all, 
"volimteers"  operate  as  highly  placed 
consultants  who  might  be  given 
information  about  the  plans,  projects, 
activities,  or  needs  of  the  candidatfe  or 
political  party  committee  with  the 
expectation  that  the  "volunteer"  will 
use  or  convey  that  information  to 
effectively  coordinate  a  communication 
paid  for  by  that  "volunteer"  or  by  a 
third-party  spender.  Nevertheless,  the 
Commission  is  not  extending  the  scope 
of  the  "former  employee"  standard  in  its 
final  rules  to  encompass  volunteers  for 
a  different  reason.  The  Commission 
views  the  choice  of  the  word 
"employee"  in  section  214(c)(3)  as  a 
significant  indication  of  Congressional 
intent  that  the  regulations  be  limited  to 
individuals  who  were  in  some  way 
employed  by  the  candidate's  campaign 
or  political  party  committee,  either 
directly  or  as  an  independent 
contractor.  The  Commission  also  notes 
that  even  though  volunteers  are  not 
subject  to  the  "former  employee" 
conduct  standard,  their  actions  could 
nonetheless  come  within  a  different 
conduct  standard  in  new  1 1  CFR 


109.21(d).  For  example,  if  a  candidate 
requests  that  a  volunteer  pay  for  a 
communication,  and  the  volimteer  does 
so,  the  communication  is  coordinated  if 
the  content  of  the  communication 
satisfies  one  or  more  of  the  content 
standards  in  new  11  CFR  109.21(c). 
Also,  in  some  cases  a  volunteer  may 
qualify  as  an  agent  of  a  candidate  or  a 
political  party  under  the  definition  in 
new  11  CFR  109.3. 

F.  11  CFR  109.21(d)(6)    Dissemination. 
Distribution,  or  Republication  of 
Campaign  Materials 

Paragraph  (d)(6)  clarifies  the 
application  of  the  conduct  standards  to 
a  candidate  or  authorized  committee 
after  the  initial  preparation  of  campaign 
materials  when  those  materials  are 
subsequently  disseminated,  distributed, 
or  republished,  in  whole  or  in  part,  by 
another  person.  In  light  of  the 
candidate's  initial  role  in  preparing  the 
campaign  material  that  is  subsequently 
incorporated  into  a  republished 
communication,  it  is  possible  that  the 
candidate's  involvement  in  the  original 
preparation  of  part  or  all  of  that  content 
might  be  construed  as  triggering  per  se 
one  or  more  of  the  conduct  standards  in* 
paragraph  (d)  of  11  CFR  109.21.  To 
avoid  this  result,  the  Commission  is 
including  11  CFR  109.21(d)(6)  in  the   - 
final  rules  to  clarify  that  the  candidate's 
actions  in  preparing  the  original 
campaigii  materials  are  not  to  be 
considered  in  the  conduct  analysis  of 
paragraph  (d)(1)  through  (d)(3)  of 
section  109.21.  (See  above).  Instead,  11 
CFR  109.21(d)(6)  explains  that  the  focus 
is  on  the  conduct  of  the  candidate  that 
occurs  after  the  initial  preparation  the 
campaign  materials.  For  example,  if  a 
candidate  requests  or  suggests  that  a 
supporter  pay  for  the  republication  of  a 
campaign  ad,  the  resulting 
communication  paid  for  by  the 
supporter  satisfies  both  a  content 
standard  (republication)  and  conduct 
standard  (request  or  suggestion),  and  is 
therefore  a  coordinated  communication. 
However,  without  that  request  or 
suggestion,  and  assuming  no  other 
contacts  with  the  candidate,  the 
candidate's  authorized  committee,  or 
their  agents,  the  communication  does 
not  satisfy  the  "request  or  suggestion" 
conduct  standard  and  is  not  a 
coordinated  communication  even 
though  it  contains  campaign  material 
prepared  by  the  candidate. 

"Tne  final  rules  are  being  changed 
ft-om  the  proposed  rules  to  explain  more 
clearly  the  application  of  the  conduct 
standards  in  paragraphs  (d)(4)  and  {d)(5) 
to  republished  campaign  materials,  as 
well  as  to  clarify  the  relationship 
between  paragraph  (c)(2)  and  (d)(6)  of 


440 


Federal  Register /Vol.  68,  No.  2 /Friday.  January  3,  2003 /Rules  and  Regulations 


section  109.21  as  well  as  between  11 
CFR  109.37(a)(2){i)  and  paragraph  (d)(6) 
of  section  109.21.  The  conduct 
standards  in  paragraph  (d)(4)  and  (d)(5) 
would  not  be  affected  by  (d)(6).  Whereas 
a  candidates  or  authorized  committee's 
original  preparation  of  campaign 
materials  might  have  possibly  been 
misconstrued  as  satisfying  the  conduct 
standards  in  (d)(1)  through  (d)(3) 
without  the  addition  of  (d)(6),  there  is 
no  such  danger  that  the  (d)(4)  "common 
vendor"  standard  or  the  (d)(5)  "former 
employee"  standard  would  be  satisfied 
by  the  candidate's  or  authorized 
committee's  original  preparation  of 
campaign  materials.  However,  to  avoid 
any  potential  confusion,  the  second 
sentence  in  paragraph  (d)(6)  clarifies 
that  a  communication  that  satisfies  the 
conduct  standards  in  (d)(4)  or  (d)(5)  is 
still  a  coordinated  communication  even 
if  the  communication  only  satisfies  the 
content  standard  in  paragraph  (c)(2). 

5.  11  CFR  109.21(e)  No  Requirement  of 
Agreement  or  Formal  Collaboration 

When  Congress,  in  BCRA,  required 
the  Commission  to  promulgate  new 
regulations  on  coordinated 
communications,  it  specifically  barred 
any  regulatory  requirement  of 
"agreement  or  formal  collaboration"  to 
establish  coordination.  Public  Law  107- 
155,  sec.  214(c)  (March  27,  2002).  In  the 
NPRM,  the  Commission  noted  that 
although  Congress  did  not  define  this 
phrase,  earlier  versions  of  BCRA  stated 
that  "collaboration  or  agreement"  was 
not  required  to  show  coordination.  See 
S.  27,  107th  Cong.,  1st  Sess.  (as  passed 
by  the  Senate  and  transferred  to  the 
House,  478  Cong.  Rec.  H2547  (May  22, 
2001)).  The  phrase  "agreement  or  formal 
collaboration"  reached  its  final  form 
through  a  substitute  amendment  to  H.R. 
2356  offered  by  Representative  Shays. 
See  H.  Amdt.  417,  478  Cong.  Rec.  H393 
through  H492  (February  13,  2002).  New 
11  CFR  109.21(d)  provides  that  each  of 
the  five  conduct  standards  can  be 
satisfied  "whether  or  not  there  is 
agreement  or  formal  collaboration, 
which  is  defined  in  paragraph  (e)," 
thereby  implementing  the  Congressional 
prohibition  against  any  requirement  of 
agreement  or  formal  collaboration  in  the 
coordination  analysis.  The  final  rule 
follows  the  proposed  rule,  with  only  a 
small  grammatical  change. 

One  commenter  supported  a 
distinction  between  "formal 
collaboration"  and  "collaboration."  Two 
other  commenters  strongly  supported 
this  paragraph  as  proposed  in  the 
NPRM.  Another  commenter  recognized 
the  Congressional  prohibition  on  a 
requirement  of  agreement  or  formal 
collaboration,  but  urged  the 


Commission  to  establish  clear 
guidelines  as  to  what  is  and  is  not 
permissible  activity.  The  Commission 
attaches  significance  to  the  addition  of 
the  term  "formal"  as  it  modifies  the 
term  "collaboration.  "  Thus,  paragraph 
(e)  states  that  the  conduct  standards  in 
paragraph  (d)  of  section  109.21  require 
some  degree  of  collaboration,  but  not 
"formal"  collaboration  in  the  sense  of 
being  planned  or  systematically 
approved  or  executed. 

New  paragraph  (e)  also  explains  the 
term  "agreement."  Coordination  under 
section  109.21  does  not  require  a  mutual 
understanding  or  meeting  of  the  minds 
as  to  all,  or  even  most,  of  the  material 
aspects  of  a  communication.  Any 
agreement  means  the  communication  is 
not  made  "totally  independently"  from 
the  candidate  or  party.  See  Buckley,  424 
U.S.  at  47.  In  the  case  of  a  request  or 
suggestion  under  paragraph  (d)(1)  of 
section  109.21,  agreement  is  not 
required  at  all. 

A  fourth  commenter  suggested  that 
there  should  be  no  finding  of 
coordination  where  "the  organization 
was  not  seeking  the  candidate's 
agreement  and  would  have  run  the  ad 
anyway."  This  commenter 
recommended  that  the  Commission 
further  refine  the  requirement  so  that  a 
communication  is  considered 
coordinated  only  if  the  request, 
agreement  or  collaboration  of  the 
candidate  or  political  party  is  shown  to 
lead  the  organization  to  change  some 
aspect  of  the  communication. 

The  Commission  is  not  adopting 
either  of  these  suggestions  as  they 
require  a  subjective  determination  of  the 
intent  of  the  spender  and  are  therefore 
inconsistent  with  the  Commission's 
approach  of  establishing  clear  guidance 
through  objective  determinations  where 
possible.  Paragraph  (e)  therefore  does 
not  require  any  particular  form  of 
investigation  or  finding,  but  simply 
implements  the  judgment  of  Congress 
by  clarifying  the  two  criteria  that  are  not 
required. 

6.  11  CFR  109.21(f)  Safe  Harbor  for 
Responses  to  Inquiries  About  Legislative 
or  Policy  Issues 

In  the  NPRM,  the  Commission 
requested  comment  on  whether  any 
specific  "safe  harbor"  provisions  or 
exceptions  to  the  conduct  or  content 
standards  should  be  included  in  the 
final  rules.  Commenters  recommended  a 
number  of  possible  exceptions  and  safe 
harbors.  As  explained  below,  the 
Commission  is  including  one  of  the 
proposed  exceptions  in  its  final  rules  in 
11  CFR  109.21(f). 

Several  commenters  urged  the 
Commission  to  adopt  an  exception  to 


the  conduct  standards  for  a  candidate's 
response  to  an  inquiry,  whether  in 
writing  or  other  form,  regarding  his  or 
her  position  on  legislative  or  policy 
issues.  These  responses  are  helpful  in 
preparing  voter  guides,  voting  records, 
in  debates  or  other  communications. 
One  commenter  cited  constitutional 
considerations  and  argued  that  such  an 
exception  is  required  by  Clifton  v.  FEC, 
114  F.3d  1309  (1st  Cir.  1997).  Another 
advised  that  this  exception  would 
provide  notice  that  the  regulation  is  not 
intended  to  deter  certain  activities  that 
groups  or  individuals  "might  otherwise 
avoid  out  of  an  abundance  of  caution." 
A  different  commenter  advocated  an 
exemption  for  any  public 
communications,  including 
republication  of  materials  from 
candidates,  their  committees  or  political 
parties,  that  meet  the  criteria  of  11  CFR 
110.13  regarding  candidate  debates  and 
forums,  and  11  CFR  114.4(c)  regarding 
voter  registration  drives  and  voter 
education. 

In  new  section  109.21(f)  the 
Commission  is  providing  a  "safe 
harbor"  to  address  the  commenters" 
concerns  that  the  preparation  of  a  voter 
guide  or  other  inquiries  about  the  views 
of  a  candidate  or  political  party 
committee  might  satisfy  one  of  the 
conduct  standards  in  section  109.21(d). 
This  safe  harbor  applies  to  inquiries 
regarding  views  on  legislation  or  other 
policy  issues,  but  does  not  include  a 
response  that  conveys  information  about 
the  candidate's  or  political  party's 
campaign  plans,  projects,  activities,  or 
needs  that  is  material  to  the  creation, 
production,  or  distribution  of  a 
subsequent  communication. 

This  exception  satisfies  the 
requirements  of  Clifton  v.  FEC,  114  F.3d 
1309.  See  also  new  11  CFR  114.4(c)(5). 
explained  below.  In  Clifton,  the  Comi 
examined  the  Commission's  then-new 
regulations  at  11  CFR  114.4(c)(4)  and 
(5).  The  Commission's  old  regulations 
permitted  corporations  and  labor 
organizations  to  prepare  and  produce 
"voter  guides"  to  the  general  public,    . 
subject  to  the  following  prohibition: 

[T]he  corporation  or  labor  organization 
shall  not  contact  or  in  any  other  way  act  in 
cooperation,  coordination,  or  consultation 
with  or  at  the  request  or  suggestion  of  the 
candidates,  the  candidates'  committees  or 
agents  regarding  the  preparation,  contents 
and  distribution  of  the  voter  guide,  except 
that  questions  may  be  directed  in  writing  to 
the  candidates  included  in  the  voter  guide 
and  the  candidates  may  respond  in  writing; 

11  CFR  114.4(c)(5)(ii)(A)  (1996).  While 
Clifton  invalidated  that  regulation  as 
unauthorized  by  the  Act,  927  F.  Supp. 
at  500,  the  Court  nevertheless  suggested 
that  a  safe  harbor  might  have  survived. 
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The  safe  harbor  in  new  11  CFR  109.21(f) 
is  more  permissive  than  the  regulations 
at  issue  in  Clifton  in  several  respects. 
First,  the  regulations  in  section  109.21 
do  not  institute  a  general  prohibition  on 
any  contact  with  the  candidate  or 
political  party  committee,  so  paragraph 
(f)  functions, as  a  safe  harbor  from  less- 
restrictive  regulations.  For  example, 
organizations  whose  activities  are 
confined  to  producing  voter  guides  may 
contact  a  candidate  and  discuss  aspects 
of  that  candidate's  campaign  plans, 
projects,  activities,  or  needs  without 
making  a  coordinated  commimication 
so  long  as  the  voter  guide  does  not 
contain  express  advocacy  and  it  is  not 
directed  to  voters  in  a  specific 
jiuisdiction  and  made  available  within 
the  designated  time  period  directly 
before  an  election,  as  provided  in 
paragraphs  109.21(c)(1)  and  (4).  hi 
addition,  whereas  the  regulations  at 
issue  in  Clifton  specifically  required 
that  both  the  inquiry  and  the  response 
be  written,  paragraph  (f)  does  not. 

Three  commenters  urged  the 
Commission  to  adapt  its  rules  to 
exclude  lobbying  contacts  with  a 
candidate.  Similarly,  a  different 
commenter  proposed  an  exception  for 
any  legislative  communication  made 
prior  trfa  vote,  hearing,  or  other 
legislative  consideration  of  the  issue, 
and  that  "coincidentally"  occurs  prior 
to  an  election.  Another  commenter  also 
urged  the  Commission  to  exempt 
grassroots  communications  that  urge  the 
people  to  contact  state,  local  or  national 
officials  inging  them  to  take  action  in 
their  official  capacity  so  long  as  they  do 
not  refer  to  the  election  or  an  official's 
status  or  qualifications  as  a  federal 
candidate. 

The  Commission  has  considered  these 
possible  exceptions  as  well  as  the 
statements  of  BCRA's  principal  sponsors 
that  the  Commission's  regulations 
should  not  interfere  with  lobbying 
activities.  Therefore,  these  final  rules 
are  not  intended  to  restrict 
communications  or  discussions 
regarding  pending  legislation  or  other 
issues  of  public  policy.  The  Commission 
has  determined,  however,  that  sufficient 
safeguards  exist  in  the  final  rules  to 
ensure  that  lobbying  and  other  activities 
that  are  not  reasonably  related  to 
elections  will  not  be  unduly  restricted. 
Additional  exceptions  are  unnecessary 
and  inappropriate  because  they  could  be 
exploited  to  circumvent  the 
requirements  of  11  CFR  part  109. 

One  commenter  proposed  an 
exemption  for  a  "legislative 
communication"  made  during 
legislative  consideration  of  an  issue 
when  the  communication 
"coincidentally"  occurs  just  before  an 


election.  This  exemption  is  neither 
necessary  nor  workable,  as  it  hinges  on 
a  complex  analysis  of  several  separate 
factors,  as  well  as  a  determination  of 
what  qualifies  as  a  "legislative 
conununication."  The  potential  number 
of  communications  that  might  satisfy 
the  content  standard,  satisfy  the  conduct 
standard,  and  "coincidentally"  occur 
just  before  an  election  is  likely  to  be 
quite  small  in  comparison  to  the 
potential  number  of  communications 
that  would  actually  be  made  for  the 
purpose  of  influencing  an  election  but 
carefully  tailored  to  fit  within  the 
proposed  exemption. 

In  addition,  one  commenter  cautioned 
that  exceptions  are  not  appropriate  to 
the  extent  that  they  apply  to 
communications  that  meet  the 
"electioneering  communication" 
content  standard.  This  commenter 
asserted  that  the  plain  language  of  the 
BCRA  provides  the  Commission  with 
little  to  no  room  to  craft  exceptions  with 
respect  to  electioneering 
communications.  The  Commission 
disagrees  that  any  such  Congressional 
directive  can  be  derived  from  plain 
language  of  BCRA  in  the  context  of 
coordinated  electioneering 
communications. 

1 1  CFR  109.22     Who  Is  Prohibited  From 
Making  Coordinated  Communications? 

The  Commission  requested  comment 
on  whether  to  include  a  separate  section 
to  clarify  that  any  person  who  is 
otherwise  prohibited  under  the  Act  from 
making  a  contribution  or  expenditure  is 
also  prohibited  from  making  a 
coordinated  communication.  No 
conunents  addressed  this  provision. 
Section  109.22  is  included  in  the  final 
rules  to  avoid  any  potential 
misconception  that  11  CFR  100.16, 11 
CFR  109.23,  or  any  portion  of  11  CFR 
part  109  in  any  way  permit  a 
corporation,  labor  organization,  foreign 
national,  or  other  person  to  make  a 
contribution  or  expenditine  when  that 
person  is  otherwise  prohibited  by  any 
provision  of  the  Act  or  the 
Commission's  regulations  from  doing 
so. 

1 1  CFR  1 09.23    How  Are  Payments  for 
the  Dissemination,  Distribution,  or 
Republication  of  Candidate  Campaign 
Materials  Treated  and  Reported? 

The  Commission  has  decided  to 
implement  only  those  regulatory 
changes  that  are  necessary  to  implement 
section  214  of  BCRA  at  this  time.  In  the 
NPRM,  the  Commission  proposed 
moving  former  11  CFR  109.1(d)  to 
proposed  new  section  11  CFR  100.57, 
along  with  several  substantive  changes. 
To  whatever  extent  that  proposed  11 


CFR  100.57  would  have  elaborated  on 
former  11  CFR  109.1(d).  the 
Commission  has  reconsidered  and 
instead  is  addressing  the  payments  for 
the  republication  of  campaign  materials 
in  new  11  CFR  109.23,  which  more 
closely  follows  former  section  109.1(d). 
New  section  109.23  implements  post- 
BCRA  2  U.S.C.  441a(a)(7)(B)(iii),  with 
several  changes  made  to  reflect  new 
requirements  in  BCRA.  Paragraph  (a)  of 
section  109.23  corresponds  to  former  11 
CFR  109.1(d)(1),  and  paragraph  (b)  of 
section  109.23  addresses  the  exceptions 
in  former  11  CFR  109.1(d)(2).  in 
addition  to  several  new  exceptions. 

1.  11  CFR  109.23(a)    Financing  of  the 
Dissemination,  Distribution,  or 
Republication  of  Campaign  Materials 
Prepared  by  a  Candidate 

Paragraph  (a)  of  11  CFR  109.23 
addresses  the  financing  of  the 
dissemination,  distribution,  or 
republication  of  campaign  materials 
prepared  by  the  candidate,  the 
candidate's  authorized  committee,  or 
their  agents  and  is  the  successor  to      ^ 
former  11  CFR  109.1(d)(1).  The  only 
changes  from  the  former  rule  are  the 
replacement  of  one  cross-reference  to 
former  11  CFR  100.23  (repealed  by 
Congress  in  BCRA),  a  clarification  that 
a  candidate  does  not  receive  or  accept 
an  in-kind  contribution  unless  there  is 
coordination,  and  minor  grammatical 
changes.  Paragraph  (a)  provides  that  the 
financing  of  the  distribution,  or 
republication  of  campaign  materials 
prepared  by  the  candidate,  the 
candidate's  authorized  committee,  or  an 
agent  of  either  is  considered  a 
contribution  for  the  purposes  of  the 
contribution  limitations  and  reporting 
responsibilities  by  the  person  making 
the  expenditure  but  is  not  considered  an 
in-kind  contribution  received  or  an 
expenditure  made  by  the  candidate  or 
the  candidate's  authorized  committee 
unless  the  dissemination,  distribution, 
or  republication  of  campaign  materials 
is  coordinated. 

Under  former  11  CFR  109.1(d)(1), 
coordination  was  determined  by 
whether  the  dissemination,  distribution, 
or  republication  of  the  campaign 
material  qualified  as  a  "coordinated 
general  public  political 
communication"  under  former  11  CFR 
100.23.  which  was  repealed  by  Congress . 
in  BCRA.  Therefore,  under  new  11  CFR 
109.23,  whether  the  dissemination, 
distribution,  or  republication  is 
coordinated  is  determined  by  reference 
to  the  new  coordinated  communication 
rules  in  11  CFR  109.21  and  109.37. 

As  discussed  above  in  the 
Explanation  and  Justification  for  11  CFR 
109.21(c)(2)  and  109.21(d)(6),  a 
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communication  that  disseminates, 
distributes,  or  republishes  campaign 
material  prepared  by  a  candidate,  the 
V  candidates  authorized  committee,  or  an 
agent  of  either,  and  that  satisfies  one  of 
the  conduct  standards  in  section 
109.21(d),  is  a  coordinated 
communication.  Under  11  CFR 
109.21(b),  and  by  implication  from 
paragraph  (a)  of  section  109.23,  the 
financing  of  such  a  "coordinated 
communication"  is  an  in-kind 
contribution  received  by  the  candidate, 
authorized  committee,  or  political  party 
committee  with  whom  or  with  which  it 
was  coordinated.  In  other  words,  the 
person  financing  the  dissemination, 
distribution,  or  republication  of 
candidate  campaign  material  has 
provided  something  of  value  to  the 
candidate,  authorized  committee,  or 
political  party  committee.  See  2  U.S.C. 
431(8)(A)(i).  Note  that  this  is  the  same 
result  under  former  section  109.1(d)(1). 
Even  though  the  candidate,  authorized 
committee,  or  political  party  committee 
does  not  receive  cash-in-hand,  the 
practical  effect  of  this  constructive 
receipt  is  that  the  candidate,  authorized 
committee,  or  political  party  committee 
must  report  the  in-kind  contribution  in 
accordance  with  11  CFR  104.13, 
meaning  that  it  must  report  the  amount 
of  the  payment  as  a  receipt  under  1 1 
CFR  104.3(a)  and  also  as  an  expenditure 
under  11  CFR  104.3(b). 

To  the  extent  that  the  financing  of  the 
dissemination,  distribution,  or 
republication  of  campaign  materials 
finances  does  not  qualify  as  a 
coordinated  commimication,  the 
candidate  or  authorized  conunittee  that 
originally  prepared  the  campaign 
materials  has  no  reporting 
responsibilities  and  has  not  received  or 
accepted  an  in-kind  contribution. 
However,  whether  or  not  the 
dissemination,  distribution,  or 
republication  qualifies  as  a  coordinated 
communication  under  11  CFR  109.21, 
paragraph  (a)  of  section  109.23,  like 
former  section  109.1(d)(1),  requires  the 
person  financing  such  dissemination, 
distribution,  or  republication  always  to 
treat  that  financing,  for  the  purposes  of 
that  person's  contribution  limits  and 
reporting  requirements,  as  an  in-kind 
contribution  made  to  the  candidate  who 
initially  prepared  the  campaign 
material.  In  other  words,  the  person 
financing  the  communication  must 
report  the  payment  for  that 
communication  if  that  person  is  a 
political  committee  or  is  otherwise 
required  to  report  contributions. 
Furthermore,  that  person  must  count  the 
amount  of  the  payment  towards  that 
person's  contribution  limits  with 


respect  to  that  candidate  under  1 1  CFR 
110.1  (persons  other  than  political   ' 
committees)  or  11  CFR  110.2 
(multicandidate  political  committees), 
and  with  respect  to  the  aggregate  bi- 
annual contribution  limitations  for 
individuals  set  forth  in  11  CFR  110.5. 

Although  paragraph  (a)  of  11  CFR 
109.23  is  nearly  otherwise  unchanged 
from  former  11  CFR  109.1(d)(1),  the  new 
reference  to  11  CFR  109.21  has  an 
important  impact  because  new  section 
109.21  reflects  Congress's  decision  in 
post-BCRA  2  U.S.C.  441a(a)(7)(B)(ii)  that 
expenditures  may  be  coordinated  with  a 
political  party  committee.  Therefore,  the 
republication  of  campaign  material  may 
be  coordinated  with  a  political  party 
committee.  As  explained  above,  the 
financing  "by  any  person  of  the 
dissemination,  distribution,  or 
republication  of  campaign  material 
prepared  by  a  candidate  qualifies  as  an 
expenditure  for  the  purposes  of  2  U.S.C. 
441a(a)(7)(B)(ii)."  See  2  U.S.C. 
441a(a)(7)(B)(iii)  (emphasis  added.) 
Under  2  U.S.C.  441a(a)(7)(B)(ii), 
"expenditures"  that  are  coordinated 
with  a  political  party  committee  "shall 
be  considered  to  be  contributions  made 
to  such  party  committee."  Thus,  reading 
2  U.S.C.  441a(a)(7)(B)(ii)  and  (iii) 
together,  the  Commission  concludes 
that  when  a  person  coordinates  with  a 
political  party  committee  to  finance  the 
dissemination,  disfribution,  or 
republication  of  a  candidate's  campaign 
material,  that  financing  constitutes  a 
contribution  to  the  political  party 
committee.  Therefore,  under  paragraph 
(a)  of  section  109.23,  the  financing  of 
the  dissemination,  distribution,  or 
republication  of  campaign  material 
prepared  by  a  candidate  constitutes  an 
in-kind  confribution  to  a  political  party 
committee  with  which  it  was 
coordinated,  and  the  amount  of  that 
financing  must  be  reported  by  that 
political  party  committee  as  both  an  in- 
kind  contribution  received  and  an 
expenditure  made.  See  11  CFR  104.13. 
The  Commission  notes  that  section 
109.23  does  not  encompass  in  this 
respect  the  dissemination,  distribution, 
or  republication  of  campaign  material 
prepared  by  the  political  party 
committee,  but  only  campaign  material 
prepared  by  a  candidate. 

2.  11  CFR  109.23(b)    Exceptions 

In  the  NPRM,  the  Commission 
proposed  several  exceptions  to  the 
general  "republication"  rule  proposed 
11  CFR  100.57.  Proposed  11  CFR 
100.57(b)  would  have  clarified  that  five 
listed  uses  of  campaign  material 
prepared  by  a  candidate  would  not 
qualify  as  a  confribution  under 
proposed  11  CFR  100.57(a).  The 


exceptions  were  largely  drawn  from 
uses  already  permitted  by  other  rules. 

Several  commenters  focused  on  the 
proposed  exceptions  or  proposed 
additional  exemptions.  One  commenter 
proposed  that  republication  should  not 
be  considered  a  confribution  unless 
there  is  coordination.  The  Commission 
does  not  discern  any  instruction  from 
Congress,  nor  any  other  basis,  that 
justifies  such  a  departure  from  the 
Commission's  longstanding 
interpretation  of  the  underlying 
republication  provision  in  the  Act,  now 
set  forth  at  2  U.S.C.  441a(a)(7)(B)(iii). 
The  same  commenter  also  inquired  as  to 
whether  a  corporation  or  labor 
organization  may  pay  for  the 
republication  of  campaign  materials  for 
use  outside  its  restricted  class,  so  long 
as  that  republication  is  not  coordinated 
with  a  candidate  under  the  applicable 
conduct  standards  set  forth  in  11  CFR 
109.21(d)  (see  below).  The  Commission 
normally  addresses  specific  inqufries 
about  the  application  of  particular 
provisions  through  its  Advisory 
Opinion  process,  rather  than  in  the 
rulemaking  context,  but  the  Commission 
takes  this  opportunity  to  emphasize  that 
this  rulemaking  is  not  intended  to 
change  existing  law  with  respect  to  the 
practices  of  corporations  or  labor* 
organizations.  See  11  CFR  109.22.  Both 
the  pre-  and  post-BCRA  regulations 
provide  that  the  financing  of  the 
dissemination,  disfribution,  or 
republication  of  a  candidate's  campaign 
material  constitutes  a  confribution  to 
that  candidate.  Furthermore,  such 
financing  for  activities  outside  the 
resfricted  class  of  a  corporation  or  labor 
organization  would  also  constitute  an 
expenditure  by  the  labor  organization  or 
corporation  made  in  connection  with  an 
election  for  Federal  office  that  would 
therefore  be  prohibited  by  2  U.S.C. 
44lb(a).  Therefore,  a  corporation  or 
labor  organization  may  not  disseminate, 
disfribute,  or  republish  campaign 
materials  except  as  provided  in  1 1  CFR 
114.3(c)(1). 

The  same  commenter  also  proposed 
additional  exceptions  for  paragraph  (b) 
to  cover  republication  and  disfribution 
of  original  campaign  material  that 
already  exists  in  the  public  domain, 
such  as  presentations  made  by 
candidates,  biographies,  positions  on 
issues -or  voting  records.  The 
Commission  declines  to  promulgate  a 
"public  domain"  exception  because 
such  an  exception  could  "swallow  the 
rule,"  given  that  virtually  all  campaign 
material  that  could  be  republished 
could  be  considered  to  be  "in  the  public 
domain."  In  the  event  that  a  campaign 
retains  the  copyright  to  its  campaign 
materials,  and  the  campaign  materials 
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are  thus  not  in  the  public  domain  as  a 
matter  of  law,  this  means  that  the 
republisher  would  presumably  have  to 
obtain  permission  from  the  campaign  to 
republish  the  campaign  materials, 
raising  issues  of  authorization  or 
coordination.  See  11  CFR  110.11. 

Similarly,  a  commenter  suggested  an 
exception  to  permit  the  "fair  use"  of 
campaign  materials,  which  would 
presumably  permit  the  republication  of 
campaign  slogans  and  other  limited 
portions  of  campaign  materials  for 
analysis  and  other  uses  provided  under 
the  legal  tests  developed  with  respect  to 
intellectual  property  law.  This 
commenter  also  argued  that  the  "fair 
use"  exception  should  be  available  to 
supporters  of  the  candidate  who 
originally  produced  the  materials,  as 
well  as  that  candidate's  opponents. 

The  Commission,  however,  believes 
that  a  "fair  use"  exception  could 
swallow  the  rule.  Furthermore,  the 
Commission  notes  that  "fair  use"  is  an 
exception  in  the  intellectual  property 
arena  intended  to  protect  literary, 
scholastic,  and  journalistic  uses  of 
material  without  infringing  upon  the 
intellectual  property  rights  of  those  who 
created  the  material.  The  Commission 
declines  to  import  this  concept  into  the 
political  arena  where  it  would  not  serve 
to  promote  the  same  important 
piu^poses,  and  where  the  exceptions  to 
the  definitions  of  "contribution"  and 
"expenditiu-e"  already  address  these 
concerns.  See,  e.g.,  11  CFR  100.73  and 
100.132  (exceptions  to  the  definition  of 
"contribution"  and  "expenditiue," 
respectively,  for  news  stories, 
commentary,  and  editorials.)  In  the 
context  of  intellectual  property  law,  the 
republication  of  another  person's  work 
is  generally  viewed  as  undesirable  by 
the  original  author,  thus  the  "fair  use" 
exception  provides  a  limited  exception 
to  the  general  limitations  on  such 
republication.  In  contrast.  Congress  has 
addressed  republication  of  campaign 
materials  through  2  U.S.C. 
441a(a){7)(B)(iii)  in  a  context  where  the 
candidate/author  generally  views  the 
republication  of  his  or  her  campaign 
materials,  even  in  part,  as  a  benefit. 
Given  the  different  purpose  served  by 
intellectual  property  law  and  campaign 
finance  law,  a  "fair  use"  exception 
would  be  inappropriate  and  unworkable 
in  the  campaign  arena.  Additionally,  the 
Commission  believes  that  such 
legitimate  benefits  as  would  flow  from 
a  fair  use  exception  are  met  through 
application  of  11  CFR  109.23(b)(4). 
"The  Commission  is  including  the 
exceptions  proposed  in  100.57(b)  in  its 
final  rules  at  CFR  109.23(b).  Under  11 
CFR  109.23(b)(1),  a  candidate  or 
political  party  committee  is  permitted  to 


disseminate,  distribute,  or  republish  its 
own  materials  without  making  a 
contribution.  Paragraph  (b)(2)  exempts 
the  use  of  material  in  a  communication 
advocating  the  defeat  of  the  candidate  or 
party  who  prepared  the  material.  For 
example.  Person  A  does  not  make  a 
contribution  to  Candidate  B  if  Person  A 
incorporates  part  of  Candidate  B's 
campaign  material  into  its  own  public 
communication  that  advocates  the 
defeat  of  Candidate  B.  However,  if  the 
same  public  communication  also  urged 
the  election  of  Candidate  B's  opponent. 
Candidate  C,  and  incorporated  a  picture 
or  quote  that  had  been  prepared  by 
Candidate  C's  campaign,  then  the  result 
does  constitute  a  contribution  to 
Candidate  C. 

A  third  exception,  in  paragraph  (b)(3), 
makes  it  clear  that  campaign  material 
may  be  republished  as  part  of  a  bona 
fide  news  story  as  provided  in  11  CFR 
100.73  or  11  CFR  100.132.  In  paragraph" 
(b)(4),  the  Commission  allows  limited 
use  of  candidate  materials  in 
conununications  to  illustrate  a 
candidate's  position  on  an  issue. 
Finally,  in  paragraph  (b)(5),  the 
Commission  recognizes  that  a  national. 
State,  or  subordinate  committee  of  a 
political  party  makes  a  coordinated 
party  expenditure  rather  than  an  in-kind 
contribution  when  it  uses  its 
coordinated  party  expenditiue  authorit^^ 
imder  11  CFR  109.32  to  pay  for  the 
dissemination,  distribution,  or 
republication  of  campaign  material. 
This  rule  is  based  on  former  11  CFR 
109.1(d)(2),  which  provided  that  a  State 
or  subordinate  party  committee  could 
engage  in  such  dissemination, 
distribution,  or  republication  as  an 
agent  designated  by  a  national 
committee  piusuant  to  former  1 1  CFR 
110.7(a)(4),  but  is  somewhat  broader 
than  former  11  CFR  109.1(d)(2). 

11  CFR  Part  109,  Subpart  D— Special    ' 
Provisions  for  Political  Party 
Committees 

1 1  CFR  1 09.30    How  Are  Political  Party 
Committees  Treated  for  Purposes  of 
Coordinated  and  Independent 
Expenditures? 

K  national.  State,  or  subordinate 
committee  of  a  political  party  may  make 
expenditures  up  to  prescribed  limits  in 
connection  with  the  general  election 
campaign  of  a  Federal  candidate  that  do 
not  count  against  the  committees' 
contribution  limits.  See  2  U.S.C. 
441a(d).  These  expenditures  are 
commonly  referred  to  as  "coordinated 
party  expenditures."  Political  party 
committees,  however,  need  not 
demonstrate  actual  coordination  with 
their  candidates  to  avail  themselves  of 


this  additional  spending  authority.  Nor 
are  political  party  committees  restricted 
as  to  the  nature  of  the  expenditures  they 
may  make  on  behalf  of  a  candidate  that 
are  treated  as  coordinated  party 
expenditures.  Political  party  committees 
may  also  make  independent 
expenditures.  See  Colorado  Republican 
Federal  Campaign  Committee  v.  Federal 
Election  Commission,  518  U.S.  604 
(1996)  ("Colorado  I"). 

In  BCRA,  Congress  set  certain  new 
restrictions  on  these  "coordinated  party 
expenditures"  and  related  restrictions 
on  political  party  committee 
independent  expenditures.  There  are 
also  certain  new  restrictions  on  transfers 
and  assignments  of  coordinated  party 
expenditure  authorizations  between 
party  committees.  2  U.S.C.  441a(d)(4)(A) 
through  (C). 

Section  109.30  provides  an 
introduction  to  subpart  D  of  part  109 
that  states  how  political  party 
committees  are  treated  for  purposes  of 
coordinated  and  independent 
expenditures.  This  new  section  first 
clarifies  that  political  party  committees 
may  make  independent  expenditures 
subject  to  the  provisions  of  sections 
109.35  and  109.36.  (See  discussion 
below.)  Second,  section  109.30  explains 
that  political  party  committees  may 
support  candidates  with  coordinated 
party  expenditures  and  states  that  these 
coordinated  party  expenditures  are 
subject  to  limits  that  are  separate  from 
and  in  addition  to  the  contribution 
limits  at  11  CFR  110.1  and  110.2. 

No  comments  were  received  on  this 
section,  and  the  final  rule  is  unchanged 
from  the  proposed  rule  in  the  NPRM 
except  that  the  reference  to  other  1 1 
CFR  part  109,  subpart  D  provisions  has 
been  revised  to  exclude  section  109.31. 

11  CFR  109.31     (Reserved]  ^ 

The  Commission  in  the  NPRM 
proposed  rules  at  11  CFR  109.30  to 
109.37  regarding  political  party 
committees.  The  Commission  is  issuing 
final  rules  at  11  CFR  109.30  and  109.32 
to  109.37,  but  not  at  11  CFR  109.31.  The 
reasons  regarding  proposed  section 
109.31  are  set  forth  below. 

Under  FECA,  certain  political  party 
committees  have  long  been  authorized 
to  make  what  have  come  to  be  known 
as  "coordinated  party  expenditures."  2 
U.S.C.  441a(d).  Although  this  term  is 
used  extensively  (see,  e.g.,  the 
Commission's  Campaign  Guides),  it  is 
not  formally  defined  in  the 
Commission's  regulations.  • 

The  Commission  in  the  NPRM 
proposed  a  rule  which  would  have 
defined  "coordinated  party 
expenditure"  at  11  CFR  109.31.  That 
proposed  definition  included  payments 
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made  by  a  national  committee  of  a 
political  party,  including  a  national 
Congressional  campaign  committee,  or  a 
State  committee  of  a  political  party, 
including  any  subordinate  committee  of 
a  State  committee,  under  2  U.S.C. 
441a(d)  for  anything  of  value  in 
connection  with  the  general  election 
campaign  of  a  candidate,  including 
party  coordinated  communications 
defined  at  11  CFR  109.37. 

The  Commission  received  two 
comments  on  section  109.31  in  support 
of  the  proposed  rule.  One  witness  at  the 
hearing  criticized  this  provision, 
asserting  that  in  conjunction  with  11 
CFR'109.20  this  provision  would  subject 
everything  political  parties  do  to  the 
coordinated  party  expenditure  limits. 

In  light  of  the  concern  raised,  the 
Commission's  recognition  that  this  rule 
is  not  required  by  BCRA,  and  in  order 
to  devote  the  Commission's  resources  to 
the  rules  that  are  most  directly  required 
by  BCRA  to  be  completed  this  calendar 
year,  the  Commission  is  not  issuing  a 
final  rule  at  11  CFR  109.31.  Instead,  the 
Commission  is  adding  and  reserving 
this  section, and  may  revisit  the 
"coordinated  party  expenditiues" 
definition  in  the  fiature. 

The  Commission  notes,  however,  that 
the  term  "coordinated  party 
expenditures"  does  appear  in  the  final 
rules  at  11  CFR  109.23(b),  109.20(b), 
109.30,  109.32,  109.33,  109.34,  and 
109.35.  To  prevent  ciny  confusion,  the 
Commission  clarifies  in  the  absence  of 
a  definition  at  section  109.31  that  the 
term  "coordinated  party  expenditure" 
refers  to  an  expenditure  made  by  a 
political  party  committee  piu-suant  to  2 
U.S.C.  441a(d).  The  Commission 
stresses  that  it  is  not  restricting  the 
traditional  flexibility  political  parties 
have  had  in  making  coordinated 
expenditures  in  support  of  their 
candidate. 

1 1  CFR  1 09.32     What  Are  the 
Coordinated  Party  Expenditure  Limits? 

The  Commission's  restructiuing  of  1 1 
CFR  part  109  includes  moving  the 
coordinated  party  expenditure  limits 
found  at  former  11  CFR  110.7(a)  and  (b) 
to  11  CFR  109.32.  This  new  section 
retains  the  basic  organizational  structure 
of  paragraphs  (a)  and  (b)  of  former 
section  110.7,  while  making  the 
revisions  explained  below.  The  final 
rule  is  imchanged  from  the  proposed 
nde  in  the  NPRM  except  where  noted 
below. 

1.  11  CFR  109.32(a)    Coordinated  Party 
Expenditiu^  Limits  for  Presidential 
Elections 

The  Conunission  sets  forth  in 
paragraph  (a)  of  section  109.32,  in 


amended  fashion,  the  coordinated  party 
expenditure  limit  for  the  national 
committee  of  a  political  party  for 
Presidential  elections  that  appeared  at 
former  section  110.7(a).  Because 
political  party  committees  may  also 
make  independent  expenditures, 
Colorado  I,  518  U.S.  at  618,  the  heading 
of  paragraph  (a)  clarifies  that  the 
"expenditures"  referred  to  in  section 
109.32  are  "coordinated  party 
expenditures."  See  2  U.S.C.  441a(d). 
This  clarification  also  appears  in 
paragraphs  (a)(1),  (2),  (3),  and  (4)  of 
section  109.32. 

Paragraph  (a)(1)  authorizes  the 
national  committee  of  a  political  party 
to  make  coordinated  party  expenditures 
in  connection  with  the  general  election 
campaign  of  any  candidate  for  President 
of  the  United  States  affiliated  with  the 
party.  The  final  rule  deletes  the  words 
"the  party's"  as  surplusage  that  was 
inadvertently  added  into  the  proposed 
rule.  Paragraph  (a)(1)  is  the  successor  to 
former  11  CFR  110.7(a)(1)  and  is 
unchanged  from  that  rule  except  for  the 
clarification  noted  above. 

Paragraph  (a)(2)  sets  out  the 
coordinated  party  expenditure  limit, 
which  is  two  cents  multiplied  by  the 
voting  age  population  of  the  United 
States,  following  former  11  CFR 
110.7(a)(2).  Paragraph  (a)(2)  of  section 
109.32  also  states  that  this  spending 
limit  shall  be  increased  in  accordance 
with  11  CFR  110.17,  which  the 
Commission  is  adding  to  clarify  that  this 
spending  limit  is  subject  to  increase. 
Section  110.17  is  the  successor  to 
former  11  CFR  110.9(c).  See  Final  Rules 
and  Explanation  and  Justification  for 
Contribution  Limitations  and 
Prohibitions,  67  FR  69,928  (November 
19,  2002).  Paragraph  (a)(2)  of  section 
109.32  also  refers  to  11  CFR  110.18,  the 
definition  of  the  term  "voting  age 
population,"  which  is  discussed  below. 

Paragraph  (a)(3)  provides  that  any 
coordinated  party  expenditure  under 
paragraph  (a)  of  this  section  is  in 
addition  to  any  expenditure  by  a 
national  committee  of  a  political  party 
serving  as  the  principed  campaign 
committee  of  a  candidate  for  President 
of  the  United  States,  as  well  as  any 
contribution  by  the  national  committee 
to  the  candidate  permissible  under  11 
CFR  110.1  or  110.2.  Paragraph  (a)(3)  is 
the  successor  to  former  1 1  CFR 
110.7(a)(3)  and  is  substantively 
imchanged  from  that  rule. 

Paragraph  (a)(4)  provides  that  any 
coordinated  party  expenditures  made  by 
the  national  committee  of  a  political 
party  pursuant  to  paragraph  (a)  of  this 
section,  or  made  by  any  other  party 
committee  under  authority  assigned  by 
a  national  committee  of  a  political  party 


under  11  CFR  109.33,  on  behalf  of  that 
party's  Presidential  candidate  shall  not 
count  against  the  candidate's 
expenditure  limitations  under  11  CFR 
110.8.  The  only  change  to  paragraph 
(a)(4)  from  the  proposed  rule  is  that  the 
term  "designated"  has  been  changed  to 
"assigned"  in  order  to  be  consistent 
with  the  terminology  applied  in  section 
109.33. 

Paragraph  (a)(4)  is  the  sucfcessof  to 
former  11  CFR  110.7(a)(6),  and  is 
revised  to  clarify  that  only  the  national 
party  committee  has  coordinated  party 
expenditure  authority  for  Presidendal 
general  elections  and  that  any  other 
political  party  committee  making  a 
coordinated  party  expenditure  in  such 
an  election  must  be  so  assigned  by  the 
national  committee. 

2.  11  CFR  T09.32(b)    Coordinated  Party 
Expenditure  Limits  for  Other  Federal 
Elections 

Paragraph  (b)  of  section  109.32 
addresses  coordinated  party 
expenditures  in  other  Federal  elections, 
and  is  the  successor  to  former  1 1  CFR 
110.7(b).  Paragraph  (b)  applies  to  the 
national  conmiittee  of  a  political  party 
and  a  State  committee  of  a  political 
party,  including  any  subordinate 
committee  of  a  State  committee,  for 
Federal  elections  other  than  Presidential 
elections.  As  in  paragraph  (a)  above, 
paragraph  (b)  clarifies  that  the 
"expenditures"  referred  to  in 
paragraphs  (b)(1),  (2),  and  (4)  are 
coordinated  party  expenditures. 

Paragraph  (b)(1)  authorizes  the 
national  committee  of  a  political  party 
and  a  State  committee  of  a  political 
party,  including  any  subordinate 
committee  of  a  State  committee,  to  make 
coordinated  party  expenditures  in 
connection  with  the  general  election 
campaign  of  a  candidate  for  Federal 
office  in  that  State  who  is  affiliated  with 
the  party.  The  phrase  "a  candidate  for 
Federal  office  in  that  State  who  is 
affiliated  with  the  party"  is  changed 
from  the  phrase  "the  party's  candidate 
for  Federal  office  in  that  State"  that  was 
inadvertently  included  in  the  proposed 
rule.  Paragraph  (b)(1)  is  the  successor  to 
former  11  CFR  110.7(b)(1)  and  is 
unchanged  from  the  previous  rule 
except  for  the  clarification  noted  above. 

Paragraph  (b)(2)(i)  sets  out  the 
coordinated  party  expenditure  limit  for 
Senate  candidates  and  for  House 
candidates  from  a  State  that  is  entitled 
to  only  one  Representative  at  the  greater 
of  two  cents  multiplied  by  the  voting 
age  population  of  the  State  or  $20,000. 
Paragraph  (b)(2)(ii)  sets  out  the 
coordinated  party  expenditure  limit  for 
House  candidates  from  any  other  State 
at  $10,000.  Paragraph  (b)(2)  follows 
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former  11  CFR  110.7(a)(2).  Paragraph 
(b)(2)  of  section  109.32  also  refers  to  11 
CFR  110.18.  the  definition  of  the  term 
"voting  age  population."  which  is 
discussed  below. 

Paragraph  (b)(3)  provides  that  the 
spending  limitations  in  paragraph  (b)(2) 
shall  be  increased  in  accordance  with  11 
CFR  110.17.  which  is  the  successor  to 
former  11  CFR  110.9(c).  See  Final  Rules 
and  Explanation  and  Justification  for 
Contribution  Limitations  and 
Prohibitions.  67  FR  69,928  (November 
19.  2002).  The  Commission  is  adding 
paragraph  {b)(3)  to  the  rule  in  order  to 
clarify  that  this  limit  is  subject  to 
increase.  The  Commission  is  changing 
the  citation  to  11  CFR  110.17(c).  as 
proposed  in  the  NPRM.  to  a  citation  to 
11  CFR  110.17.  to  make  it  consistent 
with  the  reference  to  section  110.17  in 
paragraph  (a)(2)  described  above. 

Paragraph  (b)(4)  provides  that  any 
coordinated  party  expenditure  under 
paragraph  (b)  of  this  section  shall  be  in 
addition  to  any  contribution  by  a 
political  party  committee  to  the 
candidate  permissible  under  1 1  CFR 
110.1  or  110.2.  Paragraph  (b)(4)  of  11 
CFR  109.32  is  the  successor  to  former  11 
CFR  110.7(b)(3).  and  is  unchanged  apart 
from  the  clarification  noted  above  and  a 
clarification  that  the  contributions 
referenced  are  those  made  by  a  political 
party  committee. 

The  Commission  received  two 
comments  on  this  section,  one  which 
supported  the  rule  proposed  in  the 
NPRM  and  another  which  stated  the 
commenter's  agreement  with  the 
statement  of  the  coordinated  party 
expenditure  limits  set  forth  in  2  U.S.C. 
441a(d). 

1 1  CFR  109.33    May  a  Political  Party 
Committee  Assign  Its. Coordinated  Party 
Expenditure  Authority  to  Another 
Political  Party  Committee? 

Section  109.33  restates  and  clarifies 
the  pre-BCRA  rule  permitting 
assignment  of  coordinated  party 
expenditure  authority  between  political 
party  committees.  Section  109.33 
replaces  the  authorizing  provisions 
found  in  the  pre-BCRA  regulations  at  11 
CFR  110.7(a)(4)  and  (c);  further  changes 
to  section  110.7  are  addressed  below. 

In  light  of  the  new  statutory 
restrictions  on  coordination  and 
independent  expenditures  in  BCRA. 
such  assignments  of  coordinated  party 
expenditme  authority  are  prohibited 
under  certain  circumstances  in  which 
the  assigning  political  party  conunittee 
has  made  coordinated  party 
expenditures  (usin^  part  of  the  spending 
authority)  and  the  intended  assignee 
political  party  committee  has  made  or 
intends  to  make  independent 


expenditiues  with  respect  to  the  same 
candidate  during  an  election  cycle.  See 
2  U.S.C.  441a(d)(4)(C)  and  11  CFR 
109.35(c).  Therefore,  paragraph  (a)  of 
section  109.33  begins  with  a  cross- 
reference  to  11  CFR  109.35(c),  which 
implements  the  statutory  restrictiorts  on 
assignments  and  transfers. 

Paragraph  (a)  of  section  109.33 
restates  the  Commission's  longstanding 
policy  that  a  political  party  committee 
with  authority  to  make  coordinated 
party  expenditiu-es  may  assign  all  or 
part  of  that  authority  to  other  political 
party  committees,  and  that  this 
interpretation  extends  to  both  national 
and  State  committees  of  political 
parties.  See  Campaign  Guide  for 
Political  Party  Committees  at  p. 16 
(1996).  Paragraph  (a)  of  section  109.33 
provides  that  coordinated  party 
expenditiue  authority  may  be  assigned 
only  to  other  political  party  committees. 
See  2  U.S.C.  441a(d).  Pre-BCRA  11  CFR 
110.7(a)(4)  indicated  that  coordinated 
expenditures  may  be  made  "through 
any  designated  agent,  including  State 
and  subordinate  party  committees." 
(Emphasis  added.]  This  limitation  of 
assignment  to  other  political  party 
committees  precludes  possible 
circumvention  of  the  new  restrictions 
on  transfers  and  assignments  between 
political  party  committees  foimd  in 
BCRA.  2  U.S.C.  441a(d)(4)(B),  (C).  It  is 
the  Comriiission's  understanding  that, 
historically,  political  party  committees 
have  not  assigned  coordinated  spending 
authority  to  entities  that  are  not  party 
conunittees,  and  thus  this  prophylactic 
measure  should  not  adversely  affect 
party  committees. 

Paragraph  (a)  provides  that  whenever 
a  political  party  committee  authorized 
to  make  coordinated  party  expenditures 
assigns  another  political  party 
committee  to  use  part  or  all  of  its 
spending  authority,  the  assignment 
must  be  in  writing,  must  specify  a  dollar 
amount,  and  must  be  made  before  the 
party  committee  receiving  the 
assignment  actually  makes  the 
coordinated  party  expenditure.  In  this 
respect,  the  rule  codifies  longstanding 
Commission  interpretation.  See 
Campaign  Guide  for  Political  Party 
Committees  at  p.l6  (1996).  This 
provision  applies  to  both  national  and 
State  party  committees  wishing  to 
assign  their  2  U.S.C.  441a{d)  authoriW. 
Paragraph  (b)  of  section  109.33  is  the 
successor  to  pre-BCRA  11  CFR  110.7(c). 
It  provides  that,  for  purposes  of  the 
coordinated  spending  limits,  a  State 
committee  includes  subordinate 
committees  of  the  State  committee. 
Unlike  its  predecessor,  pre-BCRA 
section  110.7(c),  paragraph  (b)  of  section 
109.33  covers  district  and  local  political 


party  committees  (see  11  CFR  100.14(b)) 
to  the  extent  that  a  State  committee 
assigns  to  them  its  coordinated 
spending  authority,  given  that  these 
district  or  local  committees  may  not 
qualify  as  "subordinate  State 
committees." 

Paragraphs  (b)(1)  and  (2)  of  section 
109.33  restate  with  only  minor  non- 
substantive revision  the  pre-BCRA  rule 
in  11  CFR  110.7(c)(1)  and  (2)  setting  out 
the  State  committees'  methods  of 
administering  the  coordinated  party     -    . 
expenditure  authority. 

Paragraph  (c)  of  section  109.33  sets 
forth  recordkeeping  requirements.  This 
new  paragraph  (c)  provides  that  a 
political  party  committee  that  assigns  its 
authority  to  make  coordinated  party 
expenditiues  under  this  section,  or  that 
receives  an  assignment  of  coordinated 
expenditure  authority,  must  maintain 
the  written  assigmnent  for  at  least  three 
years  in  accordance  with  11  CFR  104.14. 
This  three-year  requirement  is 
consistent  with  other  recordkeeping 
requirements  in  the  Act  and  in  the 
Conunission's  regulations.  See  2  U.S.C. 
432(d);  11  CFR  102.9(c). 

Although  the  Commission  did  not 
include  this  precise  recordkeeping 
requirement  in  proposed  section  109.33 
in  the  NPRM,  it  sought  comment  more 
generally  on  whether  to  require  political 
party  committees  to  attach  copies  of 
written  assigiunents  to  reports  they  file 
with  the  Commission,  or  to  fax  or  e-mail 
them  if  they  are  electronic  filers.  The 
comments  received  regarding  section 
109.33,  as  described  below,  did  not 
address  the  reporting  issue. 

The  Commission  has  decided  to 
require  recordkeeping  rather  than 
reporting  in  section  109.33. 
Recordkeeping  is  less  burdensome  for 
political  party  committees  and  should 
provide  sufficient  documentation  of 
assigiunents  of  coordinated  party 
expenditure  authority  should  questions 
subsequently  arise.  Indeed,  the  required 
maintenance  of  such  documentation 
may  serve  a  political  party  committee's 
own  interest.  See  MUR  5246. 

The  Commission  received  two 
comments  on  this  section  as  proposed  , 
in  the  NPRM.  The  commenters,  while  ' 
supporting  the  rule  proposed  in  the 
NPRM,  asserted  that  it  should  be  made 
clear  that  nothing  in  the  rule  supersedes 
the  prohibition  on  political  party 
committees  making  both  coordinated 
and  independent  expenditiu-es  with 
respect  to  a  candidate  after  nomination. 
See  2  U.S.C.  441a(d)(4)(A):  11  CFR 
109.35(b).  The  Commission  does  not 
intend  for  section  109.33  to  supersede 
that  prohibition,  which  is  in  the  final 
rules  at  section  109.35(b).  The 
Commission  believes  that  section 
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109.35(b),  in  its  final  rule  formulation, 
and  section  109.35(c)  referenced  within 
section  109.33,  serve  to  maintain  the 
prohibition  against  circumvention 
through  assignments  of  coordination 
party  expenditure  authority  under 
section  109.33. 

Finally,  the  Commission  is  making  a 
non-substantive  change  from  the  NPRM 
in  the  title  of  section  109.33  in  the  final 
rule.  The  Commission  is  changing  the 
word  "limit"  to  "authority"  in  order  to 
match  the  text  of  the  rule.  The  only 
other  changes  to  the  NPRM  aside  from 
the  addition  of  paragraph  (c)  are  non- 
substantive changes  to  paragraphs  (a) 
and  (b). 

1 1  CFR  1 09.34     When  May  a  Political 
Party  Committee  Make  Coordinated 
Party  Expenditures? 

Section  109.34  restates  without 
substantive  revision  the  pre-BCRA  rule 
in  11  CFR  110.7(dl  permitting  a  political 
party  committee  to  make  coordinated 
^party  expenditures  in  connection  with 
the  general  election  campaign  before  or^ 
after  its  candidate  has  been  nominated. 
All  pre-nomination  coordinated 
expenditures  continue  to  be  subject  to 
the  coordinated  party  expenditure 
limitations,  whether  or  not  the 
candidate  on  whose  behalf  they  are 
made  receives  the  party's  nomination. 
The  Commission  received  one  comment 
on  this  section,  which  supported  the 
proposed  rule. 

1 1  CFR  1 09.35     What  Are  the 
Restrictions  on  a  Political  Party 
Committee  Making  Both  Independent 
Expenditures  and  Coordinated  Party 
Expenditures  in  Connection  With  the 
General  Election  of  a  Candidate? 

In  BCRA,  Congress  prohibits  political 
party  committees,  under  certain 
conditions,  from  making  both 
coordinated  party  expenditures  and 
independent  expenditures  with  respect 
to  the  same  candidate,  and  from  making 
transfers  and  assignments  to  other 
political  party  committees.  2  U.S.C. 
441a(d)(4).  A  critical  threshold  issue  is 
identifying  the  political  party 
committees  to  which  these  prohibitions 
apply.  Congress  provided  that  for  the 
purposes  of  these  new  prohibitions,  "all 
political  committees  established  and 
maintained  by  a  national  political  party 
(including  all  Congressional  campaign 
committees)  and  all  political 
conunittees  established  and  maintained 
by  a  State  political  party  (including  any 
subordinate  committee  of  a  State 
committee)  shall  be  considered  to  be  a 
single  political  committee."  2  U.S.C. 
441a(d)(4)(B).  Congress  plainly  intended 
to  combine  certain  political  party 
committees  into  a  collective  entity  or 


entities  for  purposes  of  these 
prohibitions.  2  U.S.C.  441a(d)(4)(B). 

1.  11  CFR  109.35(a)     Applicability 

In  the  NPRM,  the  Commission 
proposed  a  rule  that  divided  a  political 
party  into  a  national  group  of  political 
committees  and  various  State  and  local 
groups  of  political  committees  for  the 
purposes  of  implementing  the  BCRA 
provisions  governing  independent  and 
coordinated  expenditures  bv  a  political 
party.  See  2  U.S.C.  441a(d)(4).  The 
NPRM  acknowledged  the  legislative 
history  supporting  a  "single  committee" 
interpretation  that  combined  the 
national.  State  and  local  party 
committees,  but  proposed  the  "dual 
groups"  interpretation  in  order  to  give 
the  fullest  possible  effect  to  the  transfer 
and  assignment  provision  of  the  same 
statute.  67  FR  at  60,054  (September  24, 
2002).  Under  the  transfer  and 
assignment  provision,  a  "committee  of  a 
political  party"  that  makes  coordinated 
party  expenditures  under  2  U.S.C. 
jl41a(d)  in  connection  with  the  general 
election  campaign  of  a  candidate  must 
not,  during  that  election  cycle,  transfer 
any  funds  to,  assign  authority  to  make 
coordinated  party  expenditures  to,  or 
receive  a  transfer  from,  "a  committee  of 
the  political  party"  that  has  made  or 
intends  to  make  an  independent 
expenditure  with  respect  to  that 
candidate.  2  U.S.C.  441a(d)(4)(C).  The 
NPRM  questioned  whether,  without 
more  than  one  group  or  aggregation  of 
political  party  committees,  transfers  or 
assignments  between  political  party 
committees  could  occur  as 
contemplated  in  section  441a(d)(4)(C). 

Several  commenters,  including 
BCRA's  principal  sponsors,  urged  that 
the  Commission  adopt  the  "single 
committee"  approach,  asserting  that  it 
followed  from  the  statutory  language  as 
well  as  the  legislative  history. 

One  commenter  criticized  the  "single 
committee"  approach  as  contrary  to 
Colorado  I,  asserting  that  this  Supreme 
Court  decision  permitted  political  party 
committees  to  make  both  coordinated 
and  independent  expenditures. 

Several  witnesses  testifying  at  the 
hearing  argued  that  treating  all  party 
committees  as  a  single  entity  is 
impractical  because  party  committees  at 
the  national  or  State  level  do  not  control 
party  committees  at  lower  levels  in  their 
organizations.  These  commenters 
complained  that  a  local  party  committee 
under  the  "single  committee"  approach, 
by  making  an  independent  expenditure 
with  respect  to  a  candidate,  could 
preclude  the  State  or  national  party 
committee  from  making  coordinated 
party  expenditures  with  respect  to  that 
candidate. 


No  comments  were  received  that 
supported  the  NPRM's  "dual  groups" 
approach,  although  two  witnesses 
testified  at  the  hearing  that  the  dual 
approach  would  be  preferable  to  the 
"single  committee"  approach  (one  of 
these  commenters,  however,  also 
testified  that  the  BCRA  sponsors 
intended  the  "single  committee" 
approach). 

Commenters  favoring  the  "single 
committee"  approach  suggested 
examples  of  how  the  transfer  and 
assignment  provision  could  be  given 
meaningful  effect.  One  commenter 
proposed  that  the  transfer  and 
assigmnent  provision  may  apply  prior  to 
nomination,  unlike  the  prohibition  on 
making  both  coordinated  and 
independent  expenditures  with  respect 
to  a  candidate,  which  applies  only  after 
nomination.  Two  commenters  suggested 
that  the  transfer  and  assignment 
provision  could  be  read  to  prohibit  a 
national  party  from  making  coordinated 
party  expenditures  with  respect  to  a 
candidate  prior  to  nomination  and  then 
transferring  funds  to  a  State  party 
committee  that  would  then  try  to  make 
supposedly  independent  expenditures 
with  respect  to  that  candidate. 

In  the  final  rules,  paragraph  (a)  of  11 
CFR  109.35  generally  tracks  the 
statutory  language  in  2  U.S.C. 
441a(d)(4)(B). 

2.  11  CFR  109.35(b)    Restrictions  on 
Certain  Coordinated  and  Independent 
Expenditures 

Congress  provided  in  BCRA  that  on  or 
after  the  date  on  which  a  political  party 
nominates  a  candidate,  no  "committee 
of  the  political  party"  may  make:  (1) 
Any  coordinated  expenditure  under  2 
U.S.C.  441a(d)  with  respect  to  the 
candidate  during  the  election  cycle  at 
any  time  after  it  makes  any  independent 
expenditure  with  respect  to  the 
candidate  during  the  election  cycle;  or 
(2)  any  independent  expenditure  with 
respect  to  the  candidate  during  the 
election  cycle  at  any  time  after  it  makes 
any  coordinated  expenditure  under  2 
U.S.C.  441a(d)  with  respect  to  the 
candidate  during  the  election  cycle.  2 
U.S.C.  441a(d)(4)(A). 

Section  109.35(b)  generally  tracks  the 
statute. 

As  noted  above,  the  result  that  any 
political  party  committee  within  the 
"single  committee"  could  bind  all  the 
political  party  committees  within  the 
"single  committee"  was  criticized  by 
several  commenters  at  the  hearing. 
These  commenters  asserted  that  this 
result  would  preclude  a  national  or 
State  committee  of  a  political  party  from 
making  a  coordinated  party  expenditure 
with  respect  to  a  nominee  if  a  local 
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party  committee  first  made  an 
independent  expenditure  with  respect 
to  that  same  nominee,  even  of  small  size 
and  without  the  State  or  national 
committee's  prior  knowledge  or 
consent.  The  Commission  notes  the 
commenters'  concerns,  but  points  out 
that  just  that  result  is  the  apparent  aim 
of  the  statute.  2  U.S.C.  441a(d)(4)(A). 

3.  11  CFR  109.35(c)    Restrictions  on 
Certain  Transfers  and  Assignments 

Congress  provided  in  BCRA  that  a 
"committee  of  a  political  party"  that 
makes  coordinated  party  expenditiu^s 
with  respect  to  a  candidate  shall  not, 
during  an  election  cycle,  transfer  any 
funds  to,  assign  authority  to  make 
coordinated  party  expenditiues  imder  2 
U.S.C.  441a(d)  to,  or  receive  a  transfer 
of  funds  from,  a  "committee  of  the 
political  party"  that  has  made  or  intends 
to  make  an  independent  expenditure 
with  respect  to  the  candidate.  2  U.S.C. 
441a(d)(4)(C). 

In  the  final  rules,  paragraph  (c)  of  11 
CFR  109.35  generally  tracks  the 
statutory  language  in  2  U.S.C. 
441a(d)(4){C). 

Finally,  the  Commission  noted  in  the 
NPRM  that  it  was  not  proposing  specific 
rules  to  implement  the  statutory 
language  in  the  transfer  and  assignment 
provision  that  a  political  party 
committee  "intends  to  make"  an 
independent  expenditure  with  respect 
to  a  candidate.  2  U.S.C.  441a(d)(4)(C). 
The  Commission  received  no  comments 
on  this  issue  and  incorporates  no 
specific  language  into  section  109.35. 

4.  Impact  of  Political  Party  Committee 
Activity  Carried  Out  Pursuant  to 
Contribution  Limits  and  Coordinated 
Party  Expenditure  Authority 

2  U.S.C.  441a(d)(4)  applies  to 
coordinated  party  expenditines  and  to 
political  party  committee  independent 
expenditines.  Congress  did  not  direcdy 
address  political  party  committees' 
monetary  and  in-kind  contributions  to 
CcUididates  that  are  subject  to  the 
contribution  limits  under  2  U.S.C. 
441a(a)  and  441a(h).  See  2  U.S.C. 
441a(d)(l)  {"Notwithstanding  any  other 
provision  of  law  with  respect  to*  *  * 
limitations  on  contributions,  [political 
party  committees]  may  make 
expenditures  in  connection  with  the 
general  election  campaign  of  candidates 
for  Federal  office,  subject  to  the 
limitations  contained  [in  this 
subsection)"  [emphasis  added]);  2 
U.S.C.  441a(d)(4)(A)  (addresses 
coordinated  party  expenditures  made 
under  section  441a(d)  and  does  not 
directly  address  contributions).  See  also 
11  CFR  109.30,  109.32. 


Political  party  committees  may  make 
in-kind  contributions  to  a  candidate  in 
the  form  of  coordinated  activity.  See  2 
U.S.C.  441a(a)(7)(B)(i)  and  11  CFR 
109.20,  discussed  above.  The 
Commission  notes  that  such 
coordination  between  a  political  party 
committee  and  a  candidate  may 
compromise  the  actual  independence  of 
any  simultaneous  or  subsequent 
independent  exoenditm-es  the  political 
party  committee  may  attempt  with 
respect  to  that  candidate.  Similarly, 
coordinated  party  expenditures  made  by 
a  political  party  committee  with  respect 
to  a  candidate  prior  to  nomination,  see 
11  CFR  109.34,  may  be  considered 
evidence  that  could  compromise  the 
actual  independence  of  any 
simultaneous  or  subsequent 
independent  expenditiues  the  political 
party  committee  may  attempt  with 
respect  to  that  candidate.  See  1 1  CFR 
109.35;  Buckley  V.  Valeo,  424  U.S.  at  47 
(in  striking  down  limits  on  independent 
expenditures,  the  Court  described  such 
expenditures  as  made  "totally 
independently  of  the  candidate  and  his 
campaign"  [emphasis  added]). 

Finally,  the  title  of  section  109.35  in 
this  Explanation  and  Justification  has 
been  altered  from  the  NPRM  to  match 
the  title  in  the  rule. 

11  CFR  109.36    Are  There  Additional 
Circumstances  Under  Which  a  Political 
Party  Committee  Is  Prohibited  From 
Making  Independent  Expenditures? 

Prior  to  the  enactment  of  BCRA,  the 
Conunission's  rules  prohibited  a 
national  committee  of  a  political  party 
from  making  independent  expenditures 
in  connection  with  the  general  election 
campaign  of  a  candidate  for  President. 
See  former  11  CFR  110.7(a)(5).  In  the  • 
NPRM,  the  proposed  rule  at  11  CFR 
109.36  would  have  largely  deleted  this 
prohibition.  The  NPRM  limited  the 
remaining  application  of  the  prohibition 
to  certain  circumstances  in  which  the 
national  committee  of  a  political  party 
serves  as  the  principal  campaign 
committee  or  authorized  committee  of 
its  Presidential  candidate,  as  permitted 
under  2  U.S.C.  432(e)(3)(A)(i)  and 
441a(d)(2).  See  11  CFR  102.12(c)(1)  and 
9002.1(c).  Such  a  prohibition  is 
consistent  with  11  CFR  100.16(b) 
(redesignated  from  former  section 
109.1(e))  providing  that  no  expenditure 
by  an  authorized  committee  of  a 
candidate  on  behalf  of  that  candidate 
shall  qualify  as  an  independent 
expenditure. 

The  Commission  received  several 
comments  on  this  section,  each  of 
which  urged  the  Commission  to  retain 
the  prohibition  at  former  11  CFR 
110.7(a)(5)  regarding  national  party 


committee  independent  expenditures 
with  respect  to  Presidential  nominees. 
One  commenter  asserted  that  neither 
Colorado  I  nor  BCRA  require  the 
deletion  of  the  prohibition,  and  that  in 
light  of  the  significance  of  this  issue, 
Congress  would  have  expressly 
addressed  it  if  Congress  desired  a 
change  in  the  current  regulation.  The 
commenter  noted  that  such  a  change  in 
the  rule  is  based  upon  a 
misinterpretation  of  BCRA,  which 
should  not  be  read  as  affirmatively 
authorizing  political  party  conunittees 
to  engage  in  any  particular  activity. 
Another  conmienter  claimed  that  to 
allow  in  a  broad  fashion  national  party 
committees  to  make  independent 
expenditures  on  behalf  of  their 
Presidential  candidates  is  to  invite 
abuse.  The  conunenter  stated  that 
Presidential  candidates  and  their  parties 
are  so  inextricably  intertwined  as  to 
preclude  any  meaningful  possibility  that 
one  can  operate  "independently"  of  the 
other,  and  that  the  degree  of 
coordination  that  exists  between  a 
national  party  committee  and  its 
Presidential  candidate  typically  far 
exceeds  even  the  level  of  coordination 
between  a  party  committee  and  its 
congressional  candidates. 

The  Coimnission  acknowledges  the 
concerns  expressed  in  the  comments  but 
for  the  following  reasons  is  including  11 
CFR  109.36  in  the  final  rules.  First,  the    • 
Commission  does  not  believe  it 
appropriate  to  retain  in  its  rules  a 
conclusive  presumption  of  coordination 
after  Colorado  I.  Even  though  Colorado 
I  expressly  involved  only  Congressional 
races,  and  arguably  the  likelihood  of 
coordination  may  be  greater  between  a 
national  party  committee  and  its 
Presidential  nominee,  the  rule  at  section 
109.36  is  consistent  with  the  Supreme 
Court's  decision. 

Second,  the  Commission  concludes 
that  Congress  in  BCRA  effectively 
repealed  the  prohibition  at  1 1  CFR 
110.7(a)(5).  See  2  U.S.C.  441a(d)(4). 
Under  a  new  statutory  provision. 
Congress  prohibits  political  party 
committees  from  making  both  post- 
nomination  independent  expenditures 
and  post-nomination  coordinated 
expenditures  in  support  of  a  candidate. 
See  2  U.S.C.  441a(d)(4)(A).  A  national 
party  committee  could  thus  make 
independent  expenditures  with  respect 
to  a  candidate  after  nomination,  if  not 
prohibited  under  section  441a(d)(4)(A). 
See  11  CFR  109.35(a).  Because  this 
provision  appears  to  apply  equally  to 
party  committee  expenditures  on  behalf 
of  either  Presidential  or  Congressional 
candidates,  a  national  party  committee 
may  be  able  to  make  independent 
expenditures  with  respect  to  a 
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Presidential  candidate  under  certain 
circumstances.  Thus,  while  Congress 
did  not  specifically  require  the  deletion 
of  the  prohibition  at  former  1 1  CFR 
n  0.7(a)(5),  the  Commission  has 
concluded  that  a  provision  within 
BCRA  is  consistent  with  that  result.  To 
the  extent  that  BCRA,  and  Colorado  I  as 
discussed  above,  do  not  require  the 
Commission  to  promulgate  the  rule  at 
section  109.36,  the  Commission 
nonetheless  exercises  its  discretion  to 
do  so  as  a  permissible  interpretation  of 
BCRA  and  Colorado  I. 

Finally,  the  Commission  notes  that  if 
coordination  occurs  between  a  national 
party  committee  and  its  Presidential 
nominee,  it  would  negate  the  actual 
independence  of  independent 
expenditures  the  national  party 
committee  attempted  with  respect  to 
that  candidate.  See  Buckley  v.  Valeo. 
424  U.S.  at  47  (in  striking  down  limits 
on  independent  expenditures,  the  Court 
described  such  expenditures  as  made 
"totally  independently  of  the  candidate 
and  his  campaign"  [emphasis  added]). 
The  Commission  recognizes  that  the 
ability  of  a  national  party  committee  to 
make  such  independent  expenditures 
may  be  unlikely  in  practice,  but  the 
Commission's  rules  must  allow  for  such 
a  possibility,  and  as  noted  above,  must 
reject  a  conclusive  presumption  that 
such  expenditures  are  always 
coordinated. 

Finally,  section  109.36  contains  one 
non-substantive  change  from  the  NPRM, 
and  the  title  of  section  109.36  in  this 
Explanation  and  Justification  has  been 
slightly  altered  from  the  NPRM  to  match 
the  title  in  the  rule. 

1 1  CFR  109.37    What  Is  a'  Party 
Coordinated  Communication"? 

In  BCRA,  Congress  required  the 
Cormnission  to  promulgate  new 
regulations  on  "coordinated 
communications  '  that  are  paid  for  by 
persons  other  than  candidates, 
authorized  committees  of  candidates, 
and  partv  committees.  Public  Law  107- 
155,  sec."214(b),  (c):  see  11  CFR  109.21 
above.  Although  Congress  did  not 
specifically  direct  the  Commission  to 
address  coordinated  communications 
paid  for  by  political  party  committees, 
the  Commission  is  doing  so  to  give  clear 
guidance  to  those  affected  by  BCRA. 

The  Commission  in  the  NPRM 
proposed  a  rule  which  would  have  been 
at  11  CFR  109.37,  political  party 
coordinated  communications,  using  the 
same  content  and  conduct  standards  as 
proposed  in  section  109.21  for 
,  coordinated  communications  by  other 
persons. 

The  Commission  received  a  number 
of  comments  on  this  proposal.  The 


comments  fall  into  two  general 
categories.  One  group  of  cbmmenters 
urged  the  Commission  to  defer  this 
party  coordinated  communication 
rulemaking,  arguing  (1)  that  it  is  not 
strictly  required  by  BCRA,  (2)  that  the 
Commission  should  be  focusing  its 
resources  at  this  time  on  the  rulemaking 
most  directly  required  by  BCRA,  and  (3) 
that  the  comment  period  was  a  difficult 
time  for  the  political  parties  to  focus  on 
the  rulemaking  because  it  was  shortly 
before  the  2002  general  election.  These 
commenters  also  asserted  that  party 
coordinated  communications  is  a 
complicated  subject  area,  citing  the 
many  questions  posed  in  the  NPRM  in 
their  claim  that  the  Commission  should 
defer  this  rulemaking. 

On  the  substance  of  the  proposed 
rule,  this  group  of  commenters  testified 
at  the  hearing  that  the  proposed  content 
and  conduct  standards  were  both 
overbroad.  (See  the  discussion  above 
regarding  11  CFR  109.21).  These 
commenters  noted  that  any  coordination 
standard  for  political  party  committees 
must  allow  for  the  regular  contacts 
between  a  political  party  committee  emd 
its  candidates.  Another  commenter 
raised  an  equal  protection  argument, 
asserting  that  a  regulation  that  on  its 
face  appears  to  treat  political  party 
committees  the  same  as  other  persons 
may  as  a  practical  matter  have  an 
unequal  impact  on  the  political  parties. 

The  other  group  of  commenters  relied 
on  the  relationship  between  a  political 
party  committee  and  its  candidates  for 
the  assertion  that  the  Commission 
should  promulgate  a  party  coordinated 
communication  rule  using  a  rebuttable 
presumption  that  the  conununications 
are  coordinated  with  candidates.  These 
commenters  stated  that  this 
presumption  could  be  rebutted  by  a 
showing  of  actual  independence.  One 
commenter  believed  that  the 
Commission's  rule  should  describe 
ways  in  which  a  political  party 
committee  could  establish  its 
independence  from  a  candidate. 
Another  commenter  noted  that  Colorado 
I,  which  struck  down  a  conclusive 
presumption  of  coordination,  does  not 
prevent  the  use  of  a  rebuttable 
presumption,  and  that  such  a  rule  is 
necessary  to  ensiue  that  political  party 
committee  independent  expenditures 
are  in  fact  "totally  independent"  from 
candidates  as  required  by  the  Supreme 
Court  in  Buckley. 

While  the  Commission  recognizes  that 
Congress  in  BCRA  did  not  specifically 
direct  the  Cormnission  to  address 
coordinated  communications  paid  for 
by  political  party  committees,  the 
Commission  is  doing  so  to  give  clear 
guidance  to  those  affected  by  BCRA. 


Congress  determined  to  regulate 
political  party  committees'  independent 
expenditures  and  coordinated  party 
expenditures,  and  thus  it  is  appropriate 
and  useful  for  the  Commission  to 
promulgate  rules  at  this  time  detailing 
standards  for  party  coordinated 
conununications.  See  2  U.S.C. 
441a(d)(4)  and  11  CFR  109.35,  discussed 
above. 

The  Commission  is  promulgating  final 
rules  similar  to  those  in  proposed 
section  109.37,  generally  applying  the 
same  regulatory  analysis  to 
communications  paid  for  by  the 
political  party  committees  that  is 
applied  tb  communications  paid  for  by 
other  persons.  See  11  CFR  109.21(a) 
through  (f).  This  analysis  determines 
when  communications  paid  for  by  a 
political  party  committee  are  considered 
to  be  coordinated  with  a  candidate,  a 
candidate's  authorized  committee,  or 
their  agents. 

Following  11  CFR  109.21(a),  section 
109.37(a)  defines  the  circumstances  in 
which  communications  paid  for  by 
political  party  committees  are 
considered  to  be  coordinated  with  a 
candidate,  a  candidate's  authorized 
committee,  or  agents  of  any  of  the 
foregoing.  Under  11  CFR  109.37(a)(1) 
through  (3),  such  communications  are 
deemed  to  be  "party  coordinated 
communications"  when  they  were  paid 
for  by  a  political  party  committee  or  its 
agent,  satisfy  at  least  one  of  the  content 
standards  in  section  109.37(a)(2){i) 
through  (iii),  and  satisfy  at  least  one  of 
the  conduct  standards  in  1 1  CFR 
109.21(d)(1)  through  (d)(6),  subject  to 
the  provisions  of  11  CFR  109.21(e)  and 
other  conditions. 

The  party  coordinated 
communication  content  standards  in 
section  109.37(a)(2)(i)  through  (iii)  are 
adopted  from  11  CFR  109.21(c)(2) 
through  (c)(4).  The  first  content 
standard,  at  paragraph  (a)(2)(i)  of  section 
109.37,  is  a  public  communication  that 
disseminates,  distributes,  or 
republishes,  in  whole  or  in  part, 
campaign  materials  prepared  by  a 
candidate,  the  candidate's  authorized 
committee,  or  an  agent  of  any  of  the 
foregoing,  unless  the  dissemination, 
distribution,  or  republication  is 
excepted  under  11  CFR  109.23(b).  The 
Commission  also  provides  in  this 
content  standard  that  for  a 
communication  that  satisfies  this 
standard,  see  the  conduct  standard  in  11 
CFR  109.21(d)(6),  under  which  the 
communication  is  evaluated.  See  the 
discussion  above  of  11  CFR  109.21(c)(2). 
This  content  standard  at  1 1  CFR 
109.37(a)(2)(i)  for  party  coordinated 
communications  is  the  same  as  the 
standard  set  forth  for  coordinated 
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c'ommunications  by  other  persons  in  11 
CFR  109.21(c)(2).  ' 

The  second  content  standard,  at 
paragraph  (a)(2)(ii)  of  section  109.37,  is 
a  public  communication  that  expressly 
advocates  the  election  or  defeat  of  a 
clearly  identified  candidate  for  Federal 
office.  This  content  standard  for  party 
coordinated  communications  is 
identical  to  the  standard  set  forth  for 
cowdinated  communications  by  other 
persons  in  11  CFR  109.21(c)(3). 

The  third  content  standard,  at 
paragraph  (a)(2)(iii)  of  section  109.37,  is 
a  public  communication  that  (1)  refers 
to  a  clearly  identified  candidate  for 
Federal  office;  (2)  is  publicly  distributed 
or  otherwise  publicly  disseminated  120 
days  or  fewer  before  a  general,  special, 
or  runoff  election,  or  120  days  or  fewer 
before  a  primary  or  preference  election, 
or  a  convention  or  caucus  of  a  political 
party  that  has  authority  to  nominate  a 
candidate;  and  (3)  is  directed  to  voters 
in  the  jurisdiction  of  the  clearly 
identified  candidate.  11  CFR 
109.37(a)(2)(iii)(A)-(C).  See  the 
discussion  above  of  11  CFR  109.21(c)(4). 
This  content  standard  at  section 
lD9.37(a)(2)(iii)  is  based  on  the  content 
standard  at  section  109.21(c)(4)  but 
limits  its  coverage  to  communications 
that  refer  to  a  clearly  identified 
candidate  for  Federal  office. 

Finally,  the  Commission  notes  that 
the  content  standard  at  1 1  CFR 
109.21(c)(1),  coordinated  electioneering 
communications,  is  not  applied  to  party 
coordinated  communications  because 
electioneering  communications,  as 
defined,  exclude  communications 
which  constitute  expenditures  under 
the  Act,  which  includes  political  party 
committee-expenditures.  See  2  U.S.C. 
434(f)(3)(B)(ii);  11  CFR  100.29(c)(3). 

For  the  conduct  standards  for  party 
coordinated  communications,  in 
paragraph  (a)(3)  of  section  109.37,  the 
Commission  refers  to  the  conduct 
standards  set  forth  in  1 1  CFR 
109.21(d)(1)  through  (d)(6),  subject  to 
the  provisions  of  11  CFR  109.21(e)  and 
other  conditions.  As  in  11  CFR 
109.21(d),  agreement  or  formal 
collaboration  is  not  necessary  for  a 
finding  that  a  communication  is 
coordinated.  See  the  discussion  above  of 
11  CFR  109.21(d)  and  (e).  Further, 
paragraph  (a)(3)  of  section  109.37 
provides  that  a  candidate's  response  to 
an  inquiry  about  that  candidate's 
positions  on  legislative  or  policy  issues, 
but  not  including  a  discussion  of 
campaign  plans,  projects,  activities,  or 
needs,  does  not  satisfy  any  of  the 
conduct  standards  in  11  CFR 
109.21(d)(1)  through  (d)(6).  This  safe 
harbor  parallels  the  safe  harbor  at  1 1 


CFR  109.21(f).  See  the  discussion  above 
of  11  CFR  109.21(f). 

The  Commission  also  addresses  in 
paragraph  (a)(3)  of  section  109.37 
circumstances  in  which  the  in-kind 
contribution  results  solely  from  conduct 
in  11  CFR  109.21(d)(4)  or  (d)(5).  Under 
these  circumstances,  the  candidate  does 
not  receive  or  accept  an  in-kind 
contribution  and  is  not  required  to 
report  aft  expenditure.  See  the 
discussion  above  regarding  11  CFR 
109.21(b)(2). 

Paragraph  (b)  of  section  109.37 
explains  the  treatment  of  party 
coordinated  communications.  This 
paragraph  provides  that  political  party  . 
committees  must  treat  payments  for 
communications  coordinated  with 
candidates  as  either  in-kind 
contributions  or  coordinated  party 
expenditures. 

The  Commission  excepts  from  1 1  CFR 
109.37(b)  such  payments  that  are 
otherwise  excepted  from  the  definitions 
of  "contribution"  and  "expenditure" 
found  at  11  CFR  part  100  subparts  C  and 
E.  For  example,  the  payment  by  a  State 
or  local  committee  of  a  political  party  of 
the  costs  of  preparation,  display,  or 
mailing  or  other  distribution  incurred 
by  such  committee  with  respect  to  a 
printed  slate  card,  sample  ballot,  palm 
card,  or  other  printed  listing(s)  of  three 
or  more  candidates  for  any  public  office 
for  which  an  election  is  held  in  the  State 
in  which  the  committee  is  organized  is 
not  a  contribution  or  an  expenditure.  11 
CFR  100.80  and  100.140.  Thus,  if  such 
communications  were  coordinated  with 
candidates,  the  payments  for  such 
communications  would  not  be  treated  as 
either  in-kind  contributions  or  as 
coordinated  party  expenditures. 

For  such  a  payment  that  a  political 
party  committee  treats  as  an  in-kind 
contribution,  paragraph  (b)(1)  of  section 
109.37  states  that  it  is  made  for  the 
purpose  of  influencing  a  Federal 
election.  See  the  discussion  above 
regarding  11  CFR  109.21(b). 

For  such  a  payment  that  a  political 
party  committee  treats  as  a  coordinated 
party  expenditure,  paragraph  (b)(2)  of 
section  109.37  states  that  such 
expenditure  is  made  pursuant  to 
coordinated  party  expenditure  authority 
under  11  CFR  109.32  in  connection  with 
the  general  election  campaign  of  the 
candidate  with  whom  it  was 
coordinated. 

Finally,  paragraphs  (b)(1)  and  (b)(2)  of 
section  109.37  each  refer  to  the 
reporting  obligations  flowing  from  party 
coordinated  communications  under  1 1 
CFR  part  104. 


1 1  CFR  110.1     Contributions  by  Persons 
Other  Than  Multicandidate  Political 
Committees 

The  Commission  clarifies  that  the 
section  110.1  limitations  on 
contributions  to  political  committees 
making  independent  expenditures  apply 
to  contributions  made  by  persons  other 
than  multicandidate  committees  to 
political  party  committees  that  make 
independent  expenditures.  See  11  CFR 
llO.l(n).  Paragraph  11 0.1  (n)  replaces 
pre-BCRA  paragraph  (d)(2)  of  section 

110.1  regarding  the  application  of  the 
contribution  limits  to  contributions  to 
conunittees  that  make  independent 
expenditures. 

This  section  is  being  updated  because 
under  pre-BCRA  paragraph  (d)(2)  of 
section  110.1,  the  Commission 
recognized  that  political  committees 
other  than  party  committees  may  make 
independent  expenditures,  but  did  not 
contemplate  party  committees  doing  so. 
See  Colorado  !.  518  U.S.  at  618.  For 
example,  national  party  committees  may 
receive  contributions  aggregating 
S20.000  per  year  from  individuals,  a  • 
contribution  Hmit  that  Congress 
increased  to  $25,000  for  contributions 
made  on  or  after  January  1,  2003.  See  2 
U.S.C.  441a(a)(l)(B).  Consequently, 
under  BCRA,  the  $20,000  ($25,000) 
contribution  limit  continues  to  apply 
when  the  recipient  national  party 
committee  uses  the  contribution  to 
make  independent  expenditures.  The 
Commission  notes  that  11  CFR  110.1(h) 
regarding  contributions  to  political 
committees  supporting  the  same 
candidate,  remains  unchanged  except  to 
state  that  the  support  to  candidates  by 
political  party  committees  may  include 
independent  expenditures.  The 
Commission  received  no  comments  on 
this  section. 

Additional  changes  to  11  CFR  110.1 
are  addressed  in  a  separate  rulemaking 
on  BCRA's  increased  contribution 
limits.  See  Final  Rules  and  Explanation 
and  Justification  for  Contribution 
Limitations  and  Prohibitions.  67  FR" 
69.928  (November  19.  2002). 

1 1  CFR  1 1 0.2    Contributions  by 
Multicandidate  Political  Committees 

The  Commission  clarifies  that  the 
section  110.2  limitations  on 
contributions  to  political  committees 
making  independent  expenditures  apply 
to  contributions  made  by 
multicandidate  committees  to  political 
party  committees  that  make 
independent  expenditures.  See  11-  CFR 
110.2(k).  Paragraph  110.2(k)  replaces 
pre-BCRA  paragraph  (d)(2)  of  section 

110.2  regarding  the  application  of  the 
contribution  limits  to  contributions  to 
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committees  that  make  independent 
expenditures. 

This  section  is  being  updated  for  the 
reasons  set  forth  above  in  the  discussion 
regarding  11  CFR  110.1.  The 
Commission  received  no  comments  on 
this  section. 

Additional  changes  to  11  CFR  110.2 
were  addressed  in  a  separate  rulemaking 
on  BCRA's  increased  contribution 
limits.  See  Final  Rules  and  Explanation 
and  Justification  for  Contribution 
Limitations  and  Prohibitions,  67  FR 
69.928  (November  19,  2002). 

1 1  CFR  110.7    Removed  and  Reserved 

The  pre-BCRA  regiilations  at  11  CFR 
110.7  contained  the  coordinated  party 
expenditure  limits  and  related 
provisions.  As  explained  above,  the 
Commission  is  moving  section  110.7,  in 
amended  form,  to  11  CFR  part  109, 
subpart  D.  Specifically,  the  provisions 
in  section  110.7  are  revised  and 
redesignated  as  follows:  11  CFR  110.7(a) 
and  (b)  to  11  CFR  109.32(a)  and  (b)  and 
109.36;  11  CFR  110.7(c)  to  11  CFR 
109.33;  and  11  CFR  110.7(d)  to  11  CFR 
109.34. 

1 1  CFR  110.8    Presidential  Candidate 
Expenditure  Limitations 

As  in  11  CFR  109.32(a)  and  (b) 
discussed  above,  the  Commission 
clarifies  that  the  expenditiue  limits  for 
publicly  funded  Presidential  candidates 
are  increased  in  accordance  with  1 1 
CFR  110.17.  See  11  CFR  110.8(a)(2).  To 
accommodate  this  new  section 
110.8(a)(2),  the  Commission  is  re- 
designating pre-BCRA  paragraphs  (a)(1) 
and  (a)(2)  as  (a)(l)(i)  and  (a)(l)(ii), 
respectively. 

In  11  CFR  110.8(a)(3),  the 
Conunission  references  the  definition  of 
"voting  age  population"  at  11  CFR 
110.18.  The  voting  age  population  is  a 
factor  in  the  calculation  of  expenditure 
limitations  in  11  CFR  110.8(a).  No 
commenters  addressed  this  section. 

The  Commission  also  made  additional 
changes  to  11  CFR  110.9(c)  in  a  separate 
rulemaking,  including  moving  it  to  11 
CFR  no:  17.  See  Final  Rules  and 
Explanation  and  Justification  for 
Contribution  Limitations  and 
Prohibitions,  67  FR  69,928  (November 
19,  2002). 

1 1  CFR  110.14    Contributions  to  and 
Expenditures  by  Delegates  and  Delegate 
Committees 

In  light  of  the  Congressional  repeal  of 
former  11  CFR  100.23,  the  removal  of 
the  separate  definition  of  "independent 
expenditure"  under  11  CFR  109.1,  and 
the  removal  of  11  CFR  109.2,  see  Final 
Rules  and  Explanation  and  Justification 
for  Bipartisan  Campaign  Reform  Act  of 


2002  Reporting,  published  elsewhere  in 
this  issue  of  the  Federal  Register,  the 
Commission  is  meiking  several  necessary 
technical  revisions  to  11  CFR  110.14. 
These  technical  revisions  were  not 
originally  proposed  in  the  NPRM. 
Within  11  CFR  110.14,  the  Commission 
is  replacing  all  references  to  a 
"coordinated  general  public  political 
communication  under  11  CFR  100.23" 
with  references  to  "coordinated 
communication  under  11  CFR  109.21." 
In  addition,  the  Commission  is 
replacing  all  citations  to  former  11  CFR 
109.2  with  citations  to  11  CFR  109.10. 
Finally,  the  Commission  is  replacing  all 
references  to  independent  expenditures 
under  11  CFR  part  109  with  references 
to  independent  expenditures  imder  1 1 
CFR  100.16  to  reflect  the  removal  of  the 
definition  of  "independent 
expenditure"  in  former  11  CFR  109.1. 

1 1  CFR  110.18    Voting  Age  Population 

The  Conunission  is  moving  pre-BCRA 
section  110.9(d)  regarding  voting  age 
population  ("VAP")  to  11  CFR  110.18  as 
part  of  a  reorganization  of  section  110.9. 
This  provision  is  referenced  in  sections 
109.32(a)  and  (b)  (coordinated  party 
expenditure  limits)  and  110.8(a)(3) 
(Presidential  candidate  expenditiue 
limits)  where  the  VAP  is  used  as  a  factor 
in  calculating  the  limits.  Section  110.18 
is  revised  from  pre-BCRA  section 
110.9(d)  to  clarify  that  the  Secretary  of 
Commerce  each  year  certifies  to  the 
Commission  and  publishes  in  the 
Federal  Register  an  estimate  of  the  VAP 
pursuant  to  2  U.S.C.  441a(e).  No 
comments  addressed  this  piovision. 

Changes  to  the  other  provisions  of 
section  110.9,  including  paragraph  (c)  of 
this  section,  are  addressed  in  a  separate 
rulemaking.  See  Final  Rules  and 
Explanation  and  Justification  for 
Contribution  Limitations  and 
Prohibitions,  67  FR  69,928  (November 
19,  2002). 

1 1  CFR  114.4    Disbursements  for 
Communications  Beyond  the  Restricted 
Class  in  Connection  With  a  Federal 
Election 

Paragraph  (c)(5)  of  section  114.4^ 
pertains  to  voter  guides  paid  for  by 
corporations  and  labor  organizations. 
The  Commission  makes  several  changes 
to  this  paragraph  to  conform  with  other 
regulatory  changes  in  response  to  BCRA. 

The  pre-BCRA  version  of  paragraphs 
(c)(5)(i)  and  (ii)  of  section  114.4 
provided  that  a  corporation  or  labor 
organization  must  not,  among  other 
things,  "contact"  a  candidate  in  the 
preparation  of  a  voter  guide,  except  in 
writing.  In  this  rulemaking,  the 
Commission  is  promulgating  a  safe 
harbor  in  the  coordination  rules  that 


allows  a  person,  such  as  a  corporation 
or  labor  union,  to  contact  a  candidate  to 
inquire  about  the  candidate's  positions 
on  legislative  or  policy  issues  without  a 
subsequent  communication  paid  for  by 
that  person  being  deemed  coordinated 
with  the  candidate  (assuming  there  are 
no  other  actions  resulting  in 
coordination).  See  11  CFR  109.21(f)  and 
the  above  discussion  relating  to  thiSr 
provision. 

Accordingly,  paragraph  (c)(5)(i)  of 
section  114.4  is  being  amended  to  delete 
the  prohibition  against  any  contact  with 
a  candidate  in  the  preparation  of  a  voter 
guide. 

Paragraph  (c)(5)(ii)  of  section  114.4  is 
being  amended  to  delete  the 
requirement  that  contact  with  the 
candidate  be  in  writing. 

The  Commission  is  also  making 
several  non-substantive  changes  to 
paragraphs  (c)(5){i)  and  (ii)  of  section 
114.4  to  conform  these  provisions  to  the 
statutory  provisions  on  which  they  are 
based.  Compare  2  U.S.C.  441a(a)(7)(B) 
with  11  CFR  114.5(c)(5)(i)  and  (ii). 

The  Commission  received  three 
comments  on  this  section,  all  of  which 
urged  the  Commission  to  include  an 
exception  to  the  coordination  standard 
at  11  CFR  109.21  for  inquiries  to 
candidates  in  connection  with  voter 
guides.  The  Commission  is  including 
the  described  safe  harbor  at  11  CFR 
109.21(f)  to  address  this  concern. 

The  Commission  notes  that  an 
appeals  court  in  one  circuit  invalidated 
portions  of  pre-BCRA  11  CFR 
114.4(c)(5).  See  Clifton  v.  Federal 
Election  Commission,  927  F.  Supp.  493 
(D.  Me.  1996),  modified  in  part  and 
remanded  in  part,  114  F.3d  1309  {1st 
Cir.  1997),  cert,  denied,  522  U.S.  1108 
(1998).  Subsequently  a  Petition  for 
Rulemaking  asked  the  Commission  to 
repeal  its  voter  guide  regulation.  See 
Notice  of  Availability,  64  FR  46,319 
(Aug.  25,  1999).  The  Commission's 
present  rulemaking  consists  of  changes 
necessitated  by  BCRA,  although  any 
additional  changes  to  the  voter  guide 
regulations  could  be  addressed  in  a 
future  rulemaking. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  [Regulatory  Flexibility 
Act) 

The  Commission  certifies  that  the 
attached  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  of 
this  certification  is  that  the  national, 
State,  and  local  party  conunitte^s  of  the 
two  major  political  parties,  and  other 
political  committees  are  not  small 
entities  under  5  U.S.C.  601  because  they 
are  not  small  businesses,  small 
organizations,  or  small  governmental 
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jurisdictions.  Further,  individual 
citizens  operating  under  these  rules  are 
not  small  entities. 

To  the  extent  that  any  political 
committee  may  fall  within  the 
definition  of  "small  entities,"  their 
numbers  are  not  substantial,  particularly 
the  niunber  that  would  coordinate 
expenditures  with  candidates  or 
political  party  committees  in  connection 
with  a  Federal  election. 

hi  addition,  the  small  entities  to 
which  the  rules  apply  will  not  be 
unduly  bmdened  by  the  proposed  rules 
because  there  is  no  significant  extra  cost 
involved,  as  emy  new  potential 
recordkeeping  responsibilities  would  be 
minimal  and  optional.  Any  commercial 
vendors  whose  clients  include 
campaign  committees  or  political  party 
committees  were  previously  subject  to 
different  rules  regarding  coordination, 
and  will  not  experience  a  significant 
economic  impact  as  a  result  of  the  new 
rules  because  the  requirements  of  these 
new  rules  are  no  more  than  what  is 
necessary  to  comply  with  the  new 
statute  enacted  by  Congress. 

Derivation  Table  ,         —  - 

The  following  derivation  table 
identifies  the  new  sections  in  parts  100, 
109,  and  110  and  the  corresponding  pre- 
BCRA  rules  that  addressed  those  subject 
areas. 


New  section 


100.16(b)  . 

109.1  

109.3 

109.11  ...... 

l6^.20 

109.21  

109.22 

109.23 

109.30 

109.31  

109.32(a)  . 

109.32(b)  . 

109.33 

109.34 

109.35 

109.36 

109.37 

110.1(n)  ... 
110.2(k)  ... 
110.8(a)(2) 
110.8(a)(3) 
110.18 


Old  section 


109.1(e). 

New. 

109.1(b)(5). 

109.3. 

109.1(c). 

New. 

New. 

109.1(d). 

New. 

New — Reserved. 

110.7(a)  (except  para. 

(a)(4)  and  para,  (a)(5)). 
110.7(b). 

110.7(a)(4)  and  (c). 
110.7(d). 
New. 

110.7(a)(5). 
New. 
New. 
New. 
New. 
New. 
110.9(d). 


List  of  Subjects 

11  CFR  Part  100 

Elections. 

n  CFR  Part  102 

Political  committees  and  parties, 
reporting  and  recordkeeping 
requirements. 


11  CFR  Part  109 

Elections,  reporting  and 
recordkeeping  requirements. 

11  CFR  Part  110 

Campaign  funds,  political  committees 
and  parties. 

11  CFR  Part  114 

Business  and  industry,  elections, 
labor. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  A  of  chapter  1  of 
title  1 1  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— SCOPE  AND  DEFINITIONS 

1.  The  •authority  citation  for  part  100 
is  revised  to  read  as  follows: 

Authority:  2  U.S.C.  431.  434.  and  438(a)(8). 

2.  Section  100.16  is  revised  to  read  as 
follows: 

§  1 00.1 6    Independent  expenditure  (2 
U.S.C.  431(17)). 

(a)  The  term  independent  expenditure 
means  an  expenditure  by  a  person  for  a 
communication  expressly  advocating 
the  election  or  defeat  of  a  clearly 
identiHed  candidate  that  is  not  made  in 
cooperation,  consultation,  or  concert 
with,  or  at  the  request  or  suggestion  of, 

a  candidate,  a  candidate's  authorized 
committee,  or  their  agents,  or  a  political 
party  committee  or  its  agents.  A 
communication  is  "made  in 
cooperation,  consultation,  or  concert 
with,  or  at  the  request  or  suggestion  of, 
a  candidate,  a  candidate's  authorized 
committee,  or  their  agents,  or  a  political 
party  committee  or  its  agents"  if  it  is  a 
coordinated  communication  under  1 1 
CFR  109.21  or  a  party  coordinated 
communication  under  11  CFR  109.37. 

(b)  No  expenditure  by  an  authorized 
committee  of  a  candidate  on  behalf  of 
that  candidate  shall  qualify  as  an 
independent  expenditure. 

(c)  No  expenditure  shall  be 
considered  independent  if  the  person 
making  the  expenditure  allows  a 
candidate,  a  candidate's  authorized 
committee,  or  their  agents,  or  a  political 
party  committee  or  its  agents  to  become 
materially  involved  in  decisions 
regfirding  the  communication  as 
described  in  11  CFR  109.21(d)(2),  or 
shares  financial  responsibility  for  the 
costs  of  production  or  dissemination 
with  any  such  person.'  , 

§100.23    [Reserved.] 

3.  Remove  and  reserve  §  100.23. 


PART  102— REGISTRATION, 
ORGANIZATION,  AND 
RECORDKEEPING  BY  POLITICAL 
COMMITTEES  (2  U.S.C.  433) 

4.  The  authority  citation  for  Part  102 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  432,  433.  434(a)(n). 
438(a)(8).  and  441d. 

5.  Section  102.6(a)(l)(iiJ  is  revised  to 
read  as  follows: 

§  102.6    Transfers  of  funds;  collecting 
agents. 

(a)  *  *  * 

(1)  *  *  * 

(ii)  Subject  to  the  restrictions  set  forth 
at  11  CFR  109.35(c).  300.10(a),  300.31 
and  300.34(a)  and  (b),  transfers  of  funds 
may  be  made  without  limit  on  amount 
between  or  among  a  national  party 
committee,  a  State  party  committee  and/ 
or  any  subordinate  party  committee 
whether  or  not  they  are  political 
committees  under  11  CFR  100.5  and 
whether  or  not  such  committees  are  ' 
affiliated.  ' 

***** 

6.  Part  109  is  revised  to  read  as 
follows: 

PART  109— COORDINATED  AND 
INDEPENDENT  EXPENDITURES  (2 
U.S.C.  431(17),  441  a(a)  and  (d),  and 
Pub.  L.  107-155  sec.  214(c)) 

Sec. 

Subpart  A— Scope  and  Definitions 

109.1     When  will  this  part  apply? 


109.2 
109.3 


[Reserved] 
Definitions. 


Subpart  B — Independent  Expenditures 

109.10  How  do  polilicai  c:omniiltees  and 
other  persons  report  independent 
expendWures? 

109.11  When  is  a  '■non-authorization 
notice"  (disclaimer)  required? 

Subpart  C— Coordination 

109.20  What  does  "coordinated"  mean? 

109.21  What  is  a  "coordinated 
communication"? 

109.22  Who  is  prohibited  from  making 
coordinated  communications? 

109.23  Dissemination,  distribution,  or 
republication  of  candidate  campaign 
materials. 

Subpart  0 — Special  Provisions  for  Political 
Party  Committees 

109.30  How  are  political  party  committees 
treated  for  purposes  of  coordinated  and 
independent  expenditures? 

109.31  IReservedl 

109.32  What  are  the  coordinated  party 
expenditure  iirfiits? 

109.33  Maya  political  party  f:ommittee 
assign  its  coordinated  party  expenditure 
authority  to  another  political  party 
committee? 
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109.34  When  may  a  political  party 
committee  make  coordinated  party 
expenditures? 

109.35  What  are  the  restrictions  on  a 
political  party  making  both  independent 
expenditures  and  coordinated  party 
expenditures  in  connection  with  the 
general  election  of  a  candidate? 

109.36  Are  there  additional  circumstances 
under  which  a  political  party  committee 
is  prohibited  from  making  independent 
expenditures? 

109.37  What  is  a  "party  coordinated 
communication"? 

■   Authority:  2  U.S.C.  431(17),  434(c). 
438(a)(8).  441a,  441d;  Sec.  214(c)  of  Pub.  L. 
107-155,  116  Stat.  81. 

Subpart  A— Scope  and  Definitions 

§  1 09.1    When  will  this  part  apply? 

This  part  applies  to  expenditures  that 
are  made  independently  from  a 
candidate,  an  authorized  committee,  a 
■apolitical  party  committee,  or  their 
agents,  and  to  those  payments  that  are 
made  in  coordination  with  a  candidate, 
an  authorized  committee,  a  political 
party  committee,  or  their  agents.  The 
rules  in  this  part  explain  how  these 
types  of  payments  must  be  reported  and 
how  they  must  be  treated  by  ctmdidates, 
authorized  committees,  and  political 
party  committees.  In  addition,  subpart  D 
of  part  109  describes  procedures  and 
limits  that  apply  only  to  payments, 
transfers,  and  assignments  made  by 
political  party  committees. 

§109.2    [Reserved] 

§109.3    Definitions. 

For  the  purposes  of  11  CFR  part  109 
only,  agent  means  any  person  who  has 
actual  authority,  either  express  or 
implied,  to  engage  in  any  of  the 
following  activities  on  behalf  of  the 
specified  persons: 

(a)  In  the  case  of  a  national.  State, 
district,  or  local  committee  of  a  political 
party,  any  one  or  more  of  the  activities 
listed  in  paragraphs  (a)(1)  through  (a)(5) 
of  this  section: 

(1)  To  request  or  suggest  that  a 
commvmication  be  created,  produced,  or 
distributed. 

(2)  To  make  or  authorize  a 
communication  that  meets  one  or  more 
of  the  content  standards  set  forth  in  1 1 
CFR  109.21(c). 

(3)  To  create,  produce,  or  distribute 
any  communication  at  the  request  or 
suggestion  of  a  candidate. 

(4)  To  be  materially  involved  in 
decisions  regarding: 

(i)  The  content  of  the  communication; 

(ii)  The  intended  audience  for  the 
commimication; 

(iii)  The  means  or  mode  of  the 
communication; 

(iv)  The  specific  media  outlet  used  for 
the  communication; 


(v)  The  timing  or  frequency  of  the 
communication;  or, 

(vi)  The  size  or  prominence  of  a 
printed  communication,  or  duration  of  a 
communication  by  means  of  broadcast, 
cable,  or  satellite. 

(5)  To  make  or  direct  a 
communication  that  is  created, 
produced,  or  distributed  with  the  use  of 
material  or  information  derived  from  a 
substantial  discussion  about  the 
communication  with  a  candidate. 

(b)  In  the  case  of  an  individual  who 
is  a  Federal  candidate  or  an  individual 
holding  Federal  office,  any  one  or  more 
of  the  activities  listed  in  paragraphs 
(b)(1)  dirough  (b)(6)  of  this  section: 

(1)  To  request  or  suggest  that  a 
communication  be  created,  produced,  or 
distributed. 

(2)  To  make  or  authorize  a 
communication  that  meets  one  or  more 
of  the  content  standards  set  forth  in  11 
CFR  109.21(c). 

(3)  To  request  or  suggest  that  any 
other  person  create,  produce,  or 
distribute  any  commimication. 

(4)  To  be  materially  involved  in 
decisions  regarding: 

(i)  The  content  of  the  communication; 

(ii)  The  intended  audience  for  the 
communication;  . 

(iii)  The  means  or  mode  of  the 
communication; 

(iv)  The  specific  media  outlet  used  for 
the  commimication; 

(v)  The  timing  or  frequency  of  the 
communication ; 

(vi)  The  size  or  prominence  of  a 
printed  communication,  or  duration  of  a 
communication  by  means  of  broadcast, 
cable,  or  satellite. 

(5)  To  provide  material  or  information 
to  assist  another  person  in  the  creation, 
production,  or  distribution  of  any 
communication. 

(6)  To  make  or  direct  a 
communication  that  is  created, 
produced,  or  distributed  with  the  use  of 
material  or  information  derived  from  a 
substantial  discussion  about  the 
communication  with  a  different 
candidate. 

Subpart  B — Independent  Expenditures 

§  1 09.1 0    How  do  political  committees  and 
other  persons  report  independent 
expenditures? 

(a)  Political  committees,  including 
political  party  committees,  must  report 
independent  expenditures  under  11 
CFR  104.4. 

(b)  Every  person  that  is  not  a  political 
committee  and  that  makes  independent 
expenditures  aggregating  in  excess  of 
$250  with  respect  to  a  given  election  in 
a  calendar  year  shall  file  a  verified 
statement  or  report  on  FEC  Form  5  in 


accordance  with  11  CFR  104.4(e) 
containing  the  information  required  by 
paragraph  (e)  of  this  section.  Every 
person  filing  a  report  or  statement  under 
this  section  shall  do  so  in  accordance 
with  the  quarterly  reporting  schedule 
specified  in  11  CFR  104.5(a)(l)(i)  and 
(ii)  and  shall  file  a  report  or  statement 
for  any  quarterly  period  during  which 
any  such  independent  expenditures  that 
aggregate  in  excess  of  $250  are  made 
and  in  any  quarterly  reporting  period 
thereafter  in  which  additional 
independent  expenditures  are  made. 

(c)  Every  person  that  is  not  a  political 
committee  and  that  makes  independent 
expenditures  aggregating  $10,000  or 
more  with  respect  to  a  given  election 
any  time  during  the  calendar  year  up  to 
and  including  the  20th  day  before  an 
election,  must  report  the  independent 
expenditures  on  FEC  Form  5,  or  by 
signed  statement  if  the  person  is  not 
odierwise  required  to  file  electronically 
under  11  CFR  104.18.  (See  11  CFR 
104.4(f)  for  aggregation.)  The  person 
making  the  independent  expenditures 
aggregating  $10,000  or  more  must 
ensure  that  the  Commission  receives  the 
report  or  statement  by  11:59  p.m. 
Eastern  Standard/Daylight  Time  on  the 
second  day  following  the  date  on  which 
a  communication  is  publicly  distributed 
or  otherwise  publicly  disseminated. 
Each  time  subsequent  independent 
expenditures  relating  to  the  same 
election  aggregate  an  additional  $10,000 
or  more,  the  person  making  the 
independent  expenditures  must  ensure 
that  the  Commission  receives  a  new  48- 
hour  report  of  the  subsequent 
independent  expenditures.  Each  48- 
hour  report  must  contain  the 
information  required  by  paragraph  (e)(1) 
of  this  section. 

(d)  Every  person  making,  after  the 
20th  day,  but  more  than  24  hours  before 
12:01  a.m.  of  the  day  of  an  election, 
independent  expenditures  aggregating 
$1,000  or  more  with  respect  to  a  given 
election  must  report  those  independent 
expenditures  and  ensure  that  the 
Commission  receives  the  report  or 
signed  statement  by  11:59  p.m.  Eastern 
Standard/Daylight  Time  on  the  day 
following  the  date  on  which  a 
communication  is  publicly  distributed 
or  otherwise  publicly  disseminated. 
Each  time  subsequent  independent 
expenditures  relating  to  the  same 
election  aggregate  $1,000  or  more,  the 
person  making  the  independent 
expenditures  must  ensure  that  the 
Commission  receives  a  new  24-hour 
report  of  the  subsequent  independent 
expenditures.  (See  11  CFR  104.4(f)  for 
aggregation.)  Such  report  or  statement 
shall  contain  the  information  required 
by  paragraph  (e)  of  this  section. 
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(e)  Content  of  verified  reports  and 
statements  and  verification  of  reports 
and  statements. 

(1)  Contents  of  verified  reports  and 
statement.  If  a  signed  report  or 
statement  is  submitted,  the  report  or 
statement  shall  include: 

(i)  The  reporting  person's  name, 
mailing  address,  occupation,  and  the 
name  of  his  or  her  employer,  if  any; 

(ii)  The  identification  (name  and 
mailing  address)  of  the  person  to  whom 
the  expenditure  was  made; 

(iii)  The  amount,  date,  and  purpose  of 
each  expenditure; 

(iv)  A  statement  that  indicates 
whether  such  expenditure  was  in 
support  of,  or  in  opposition  to  a 
candidate,  together  with  the  candidate's 
name  and  office  sought; 

(v)  A  verified  certification  under 
penalty  of  perjury  as  to  whether  such 
expenditure  was  made  in  cooperation, 
consultation,  or  concert  with,  or  at  the 
request  or  suggestion  of  a  candidate,  a 
candidate's  authorized  committee,  or 
their  agents,  or  a  political  party 
committee  or  its  agents;  and 

(vi)  The  identification  of  each  person 
who  made  a  contribution  in  excess  of 
$200  to  the  person  filing  such  report, 
which  contribution  was  made  for  the 
purpose  of  furthering  the  reported 
independent  expenditure. 

(2)  Verification  of  independent 
expenditure  statements  and  reports. 
Every  person  shall  verify  reports  and 
statements  of  independent  expenditures 
filed  pursuant  to  the  requirements  of 
this  section  by  one  of  the  methods 
stated  in  paragraph  (e)(2){i)  or  (ii)  of  this 
section.  Any  report  or  statement  verified 
under  either  of  these  methods  shall  be 
treated  for  all  purposes  (including 
penalties  for  perjury)  in  the  same 
manner  as  a  document  verified  by 
signature. 

(i)  For  reports  or  statements  filed  on 
paper  [e.g.,  by  hand-delivery,  U.S.  Mail, 
or  facsimile  machine),  the  person  who 
made  the  independent  expenditure  shall 
certify,  under  penalty  of  perjmyr,  the 
independence  of  the  expenditure  by 
handwritten  signature  inunediately 
following  the  certification  required  by 
paragraph  (e)(l)(v)  of  this  section. 

(ii)  For  reports  or  statements  filed  by 
electronic  mail,  the  person  who  made 
the  independent  expenditure  shall 
certify,  under  penalty  of  perjury,  the 
independence  of  the  expenditure  by 
typing  the  treasurer's  name  immediately 
following  the  certification  required  by 
paragraph  (e)(l)(v)  of  this  section. 

§109.11    When  is  a  "non-authorization 
notice"  (disclaimer)  required? 

Whenever  any  person  makes  an 
independent  expenditure  for  the 


purpose  of  financing  communications 
expressly  advocating  the  election  or 
defeat  of  a  clearly  identified  candidate, 
such  person  shall  comply  with  the 
requirements  of  11  CFR  110.11.  ' 

Subpart  C — Coordination 

§  109.20    What  does  "coordinated"  mean? 

(a)  Coordinated  means  made  in 
cooperation,  consultation  or  concert 
with,  or  at  the  request  or  suggestion  of, 
a  candidate,  a  candidate's  authorized 
committee,  or  their  agents,  or  a  political 
party  committee  or  its  agents. 

(b)  Any  expenditure  that  is 
coordinated  within  the  meaning  of 
paragraph  (a)  of  this  section,  but  that  is 
not  made  for  a  coordinated 
communication  under  11  CFR  109.21  or 
a  party  coordinated  communication 
under  11  CFR  109.37,  is  either  an  in- 
kind  contribution  to,  or  a  coordinated 
party  expenditure  with  respect  to,  the 
candidate  or  political  party  committee 
with  whom  or  with  which  it  was 
coordinated  and  must  be  reported  as  an 
expenditure  made  by  that  candidate  or 
political  party  committee,  unless 
otherwise  exempted  iinder  1 1  CFR  part 
100,  subparts  C  or  E. 

§  109.21    What  is  a  "coordinated 
communication"? 

(a)  Definition.  A  communication  is 
coordinated  with  a  candidate,  an 
authorized  committee,  a  political  party 
conamittee,  or  an  agent  of  any  of  the 
foregoing  when  the  conunimication: 

(1)  Is  paid  for  by  a  person  other  than 
that  candidate,  authorized  committee, 
political  party  committee,  or  agent  of 
any  of  the  foregoing; 

(2)  Satisfies  at  least  one  of  the  content 
standards  in  paragraph  (c)  of  this    ^ 
section;  and 

(3)  Satisfies  at  least  one  of  the  conduct 
standards  in  paragraph  (d)  of  this 
section. 

(b)  Treatment  as  an  in-kind 
contribution  and  expenditure; 
Reporting. 

(1)  General  rule.  A  payment  for  a 
coordinated  communication  is  made  for 
the  purpose  of  influencing  a  Federal 
election,  and  is  an  in-kind  contribution 
under  11  CFR  100.52(d)  to  the 
candidate,  authorized  conunittee,  or 
political  party  committee  with  whom  or 
which  it  is  coordinated,  unless  excepted 
under  11  CFR  part  100,  subpart  C,  and 
must  be  reported  as  an  expenditure 
made  by  that  candidate,  authorized 
committee,  or  political  party  committee 
under  11  CFR  104.13,  unless  excepted 
under  11  CFR  part  100,  subpart  E. 

(2)  In-kind  contributions  resulting 
from  conduct  described  in  paragraphs 
(d)(4)  or  (d)(5)  of  this  section. 


Notwithstanding  paragraph  (b)(1)  of  this 
section,  the  candidate,  authorized 
committee,  or  political  party  committee 
with  whom  or  which  a  oommunication 
is  coordinated  does  not  receive  or 
accept  an  in-kind  contribution,  and  is 
not  required  to  report  an  expenditure, 
that  results  from  conduct  described  in 
paragraphs  (d)(4)  or  (d)(5)  of  this 
section,  unless  the  candidate, 
authorized  committee,  or  political  party 
committee,  or  an  agent  of  any  of  the 
foregoing,  engages  in  conduct  described 
in  paragraphs  (d)(1)  through  (d)(3)  of 
this  section. 

(3)  Reporting  of  coordinated 
communications.  A  politicakcommittee, 
other  than  a  political  party  committee, 
that  makes  a  coordinated 
communication  must  report  the 
payment  for  the  communication  as  a 
contribution  made  to  the  candidate  or 
political  party  committee  with  whom  or 
which  it  was  coordinated  and  as  an 
expenditure  in  accordance  with  1 1  CFR 
104.3(b)(l)(v).  A  candidate,  authorized 
committee,  or  political  party  conunittee 
with  whom  or  which  a  communication 
paid  for  by  another  person  is 
coordinated  must  report  the  usual  and 
normal  value  of  the  communication  as 
an  in-kind  contribution  in  accordance 
withllCFRl04.13.  meaning  that  it 
must  report  the  amount  of  the  payment 
as  a  receipt  imder  11  CFR  104.3(a)  and 
as  an  expenditure  under  1 1  CFR 
104.3(b). 

(c)  Content  standards.  Each  of  the 
types  of  content  described  in  paragraphs 
(c)(1)  through  (c)(4)  satisfies  the  content 
standard  of  this  section. 

(1)  A  GommimicaUon  that  is  an 
electioneering  communication  under  11 
CFR  100.29. 

(2)  A  public  commiuiication  that 
disseminates,  distributes,  or 
republishes,  in  whole  or  in  part, 
campaign  materials  prepared  by  a 
candidate,  the  candidate's  authorized 

•  committee,  or  an  agent  of  any  of  the 
foregoing,  unless  the  dissemination, 
distribution,  or  republication  is 
excepted  under  11  CFR  109.23(b).  For  a 
communication  that  satisfies  this 
content  standard,  see  paragraph  (d)(6)  of 
this  section. 

(3)  A  public  communication  that 
expressly  advocates  the  election  or 
defeat  of  a  clearly  identified  candidate 
for  Federal  office. 

(4)  A  communication  that  is  a  public 
conunimication,  as  defined  in  11  CFR 
100.26,  and  about  which  each  of  the 
following  statements  in  paragraphs 
(c)(4)(i),  (ii),  and  (iii)  of  this  section  are 
true. 

(i)  The  communication  refers  to  a 
poUtical  party  or  to  a  clearly  identified 
candidate  for  Federal  office; 
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(ii)  The  public  communication  is 
publicly  distributed  or  otherwise 
publicly  disseminated  120  days  or  fewer 
before  a  general,  specicil,  or  runoff 
election,  or  120  days  or  fewer  before  a 
primary  or  preference  election,  or  a 
convention  or  caucus  of  a  political  party 
that  has  authority  to  nominate  a 
candidate;  and 

(iii)  The  public  communication  is 
directed  to  voters  in  the  jurisdiction  of 
the  clearly  identified  candidate  or  to 
voters  in  a  jurisdiction  in  which  one  or 
more  candidates  of  the  political  party 
appear  on  the  ballot. 

(d)  Conduct  standards.  Any  one  of  the 
following  types  of  conduct  satisfies  the 
conduct  standard  of  this  section 
whether  or  not  there  is  agreement  or 
formal  collaboration,  as  defined  in 
paragraph  (e)  of  this  section: 

(1)  Request  or  suggestion. 

(i)  The  communication  is  created, 
produced,  or  distributed  at  the  request 
or  suggestion  of  a  candidate  or  an 
authorized  committee,  political  party 
committee,  or  agent  of  any  of  the 
foregoing;  or 

(ii)  The  communication  is  created, 
produced,  or  distributed  at  the 
suggestion  of  a  person  paying  for  the 
communication  and  the  candidate, 
authorized  committee,  political  party 
committee,  or  agent  of  any  of  the 
foregoing,  assents  to  the  suggestion. 

(2)  Material  involvement.  A  candidate, 
an  authorized  committee,  a  political 
party  committee,  or  an  agent  of  any  of 
the  foregoing,  is  materially  involved  in 
decisions  regarding: 

(i)  The  content  of  the  communication; 

(ii)  The  intended  audience  for  the 
communication; 

(iii)  The  means  or  mode  of  the 
communication; 

(iv)  The  specific  media  outlet  used  for 
the  communication; 

(v)  The  timing  or  frequency  of  the 
communication;  or 

(vi)  The  size  or  prominence  of  a 
printed  communication,  or  duration  of  a 
communication  by  means  of  broadcast, 
cable,  or  satellite. 

(3)  Substantial  discussion.  The 
communication  is  created,  produced,  or 
distributed  after  one  or  more  substantial 
discussions  about  the  communication 
between  the  person  paying  for  the 
communication,  or  the  employees  or 
agents  of  the  person  paying  for  the 
communication,  and  the  candidate  who 
is  clearly  identified  in  the 
commimication,  or  his  or  her  authorized 
committee,  or  his  or  her  opponent  or  the 
opponent's  authorized  committee,  or  a 
political  party  committee,  or  an  agent  of 
any  of  the  foregoing.  A  discussion  is 
substantial  within  the  meaning  of  this 
paragraph  if  information  about  the 


candidate's  or  political  party 
committee's  campaign  plans,  projects, 
activities,  or  needs  is  conveyed  to  a 
person  paying  for  the  communication, 
and  that  information's  material  to  the 
creation,  production,  or  distribution  of 
the  communication. 

(4)  Common  vendor.  All  of  the 
following  statements  in  paragraphs 
(d)(4)(i)  through  (d)(4)(iii)  of  this  section 
are  true: 

(i)  The  person  paying  for  the 
conunimication,  or  an  agent  of  such 
person,  contracts  with  or  employs  a 
commercial  vendor,  as  defined  in  11 
CFR  116.1(c),  to  create,  produce,  or 
distribute  the  communication; 

(ii)  That  commercial  vendor, 
including  any  owner,  officer,  or 
employee  of  the  commercial  vendor,  has 
provided  any  of  the  following  services 
to  the  candidate  who  is  clearly 
identified  in  the  communication,  or  his 
or  her  authorized  committee,  or  his  or 
her  opponent  or  the  opponent's 
authorized  committee,  or  a  political 
party  committee,  or  an  agent  of  any  of 
the  foregoing,  in  the  current  election 
cycle: 

(A)  Development  of  media  strategy, 
including  the  selection  or  purchasing  of 
advertising  slots; 

(B)  Selection  of  audiences; 

(C)  Polling; 

(D)  Fundraising; 

(E)  Developing  the  content  of  a  public 
communication; 

(F)  Producing  a  public 
communication; 

(G)  Identifying  voters  or  developing 
voter  lists,  mailing  lists,  or  donor  lists; 

(H)  Selecting  personnel,  contractors, 
or  subcontractors;  or 

(I)  Consulting  or  otherwise  providing 
political  or  media  advice;  and 

(iii)  That  commercial  vendor  uses  or 
conveys  to  the  person  paying  for  the 
communication: 

(A)  Information  about  the  clearly 
identified  candidate's  campaign  plans, 
projects,  activities,  or  needs,  or  his  or 
her  opponent's  campaign  plans, 
projects,  activities,  or  needs,  or  a 
political  party  committee's  campaign 
plans,  projects,  activities,  or  needs  and 
that  information  is  material  to  the 
creation,  production,  or  distribution  of 
the  communication;  or 

(B)  Information  used  previously  by 
the  commercial  vendor  in  providing 
services  to  the  candidate  who  is  clearly 
identified  in  the  communication,  or  his 
or  her  authorized  committee,  or  his  or 
her  opponent  or  the  opponent's 
authorized  committee,  or  a  political 
party  committee,  or  an  agent  of  any  of 
the  foregoing,  and  that  information  is 
material  to  the  creation,  production,  or 
distribution  of  the  conunimication. 


(5)  Former  employee  or  independent 
contractor.  Both  of  the  following 
statements  in  paragraph  (d){5)(i)  and 
(d)(5)(ii)  of  this  section  are  true: 

(i)  The  communication  is  paid  for  by 
a  person,  or  by  the  employer  of  a 
person,  who  was  an  employee  or 
independent  contractor  of  the  candidate 
who  is  clearly  identified  in  the 
commimication,  or  his  or  her  authorized 
committee,  or  his  or  her  opponent  or  the 
opponent's  authorized  committee,  or  a 
political  party  committee,  or  an  agent  of 
any  of  the  foregoing,  during  the  current 
election  cycle;  and 

(ii)  That  former  employee  or 
independent  contractor  uses  or  conveys 
to  the  person  paying  for  the 
communication: 

(A)  Information  about  the  clearly 
identified  candidate's  campaign  plans, 
projects,  activities,  or  needs,  or  his  or 
her  opponent's  campaign  plans, 
projects,  activities,  or  needs,  or  a 
political  party  committee's  campaign 
plans,  projects,  activities,  or  needs,  and 
that  information  is  material  to  the 
creation,  production,  or  distribution  of 
the  communication;  or 

(B)  Information  used  by  the  former 
employee  or  independent  contractor  in 
providing  sen/ices  to  the  candidate  who 
is  clearly  identified  in  the 
communication,  or  his  or  her  authorized 
committee,  or  his  or  her  opponent  or  the 
opponent's  authorized  committee,  or  a 
political  party  committee,  or  an  agent  of 
any  of  the  foregoing,  and  that 
information  is  material  to  the  creation, 
production,  or  distribution  of  the 
communication. 

(6)  Dissemination,  distribution,  or 
republication  of  campaign  material.  A 
communication  that  satisfies  the  content 
standard  of  paragraph  (c)(2)  of  this 
section  or  11  CFR  109.37(a)(2)(i)  shall 
only  satisfy  the  conduct  standards  of 
paragraphs  (d)(1)  through  (d)(3)  of  this 
section  on  the  basis  of  conduct  by  the 
candidate,  the  candidate's  authorized 
committee,  or  the  agents  of  any  of  the 
foregoing,  that  occurs  after  the  original 
preparation  of  the  campaign  materials 
that  cire  disseminated,  distributed,  or 
republished.  The  conduct  standards  of 
paragraphs  (d)(4)  and  (d)(5)  of  this 
section  may  also  apply  to  such 
communications  as  provided  in  those 
paragraphs. 

(e)  Agreement  or  formal  collaboration. 
Agreement  or  formal  collaboration 
between  the  person  paying  for  the 
communication  and  the  candidate 
clearly  identified  in  the  communication, 
his  or  her  authorized  committee,  his  or 
her  opponent,  or  the  opponent's 
authorized  committee,  a  political  party 
committee,  or  an  agent  of  any  of  the 
foregoing,  is  not  required  for  a 
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communication  to  be  a  coordinated 
communication.  Agreement  means  a 
mutual  understanding  or  meeting  of  the 
minds  on  all  or  any  part  of  the  material 
aspects  of  the  communication  or  its 
dissemination.  Format  collaboration 
means  planned,  or  systematically 
organ.ized,  work  on  the  communication. 

(f)  Safe  harbor  for  responses  to 
inquiries  about  legislative  or  policy 
issues.  A  candidate's  or  a  political  party 
committee's  response  to  an  inquiry 
about  that  candidate's  or  political  party 
committee's  positions  on  legislative  or 
policy  issues,  but  not  including  a 
discussion  of  campaign  plans,  projects, 
activities,  or  needs,  does  not  satisfy  any 
of  the  conduct  standards  in  paragraph 
(d)  of  this  section. 

§  109.22    Who  is  prohibited  from  making 
coordinated  communications? 

Any  person  who  is  otherwise 
prohibited  from  making  contributions  or 
expenditures  under  any  part  of  the  Act 
or  Commission  regulations  is  prohibited 
from  paying  for  a  coordinated 
communication. 

§  109.23    Dissemination,  distribution,  or 
republication  of  candidate  campaign 
materials 

(a)  General  rule.  The  financing  of  the 
dissemination,  distribution,  or 
republication,  in  whole  or  in  part,  of 
any  broadcast  or  any  written,  graphic,  or 
other  form  of  campaign  materials 
prepared  by  the  candidate,  the 
candidate's  authorized  committee,  or  an 
agent  of  either  of  the  foregoing  shall  be 
considered  a  contribution  for  the 
purposes  of  contribution  limitations  and 
reporting  responsibilities  of  the  person 
making  the  expenditure.  The  candidate 
who  prepared  the  campaign  material 
does  not  receive  or  accept  an  in-kind 
contribution,  and  is  not  required  to 
report  an  expenditure,  unless  the 
dissemination,  distribution,  or 
republication  of  campaign  materials  is  a 
coordinated  communication  under  1 1 
CFR  109.21  or  a  party  coordinated 
communication  under  11  CFR  109.37. 

(b)  Exceptions.  The  following  uses  of 
campaign  materials  do  not  constitute  a 
contribution  to  the  candidate  who 
originally  prepared  the  materials: 

(1)  The  campaign  material  is 
disseminated,  distributed,  or 
republished  by  the  candidate,  the 
candidate's  authorized  committee,  or  an 
agent  of  either  of  the  foregoing  who 
prepared  that  material; 

(2)  The  campaign  material  is 
incorporated  into  a  communication  that 
advocates  the  defeat  of  the  candidate  or 
party  that  prepared  the  material; 

(3)  The  campaign  material  is 
disseminated,  distributed,  or 


republished  in  a  news  story, 
commentary,  or  editorial  exempted 
under  11  CFR  100.73  or  11  CFR  100.132; 

(4)  The  campaign  material  used 
consists  of  a  brief  quote  of  materials  that 
demonstrate  a  candidate's  position  as 
part  of  a  person's  expression  of  its  own 
views;  or 

(5)  A  national  political  party 
committee  or  a  State  or  subordinate 
political  party  committee  pays  for  such 
dissemination,  distribution,  or 
republication  of  campaign  materials 
using  coordinated  party  expenditure 
authority  under  11  CFR  109.32. 

Subpart  D — Special  Provisions  for 
Political  Party  Committees 

§  1 09.30    How  are  political  party 
committees  treated  for  purposes  of  • 
coordinated  and  independent 
expenditures? 

Political  party  committees  may  make 
independent  expenditiues  subject  to  the 
provisions  in  this  subpart.  See  1 1  CFR 
109.35  and  109.36.  Political  party 
committees  may  also  make  coordinated 
party  expenditures  in  connection  with 
the  general  election  campaign  of  a 
candidate,  subject  to  the  limits  and 
other  provisions  in  this  subpart.  See  11 
CFR  109.32  through  11  CFR  109.35. 

§109.31     [Reserved] 

§  109.32    What  are  the  coordinated  party 
expenditure  limits? 

(a)  Coordinated  party  expenditures  in 
Presidential  elections. 

(1)  The  national  committee  of  a 
political  party  may  make  coordinated 
party  expenditures  in  connection  with 
the  general  election  campaign  of  any 
candidate  for  President  of  the  United 
States  affiliated  with  the  party. 

(2)  The  coordinated  party 
expenditures  shall  not  exceed  an 
amount  equal  to  two  cents  multiplied  by 
the  voting  age  popxUation  of  the  United 
States.  See  11  CFR  110.18.  This 
limitation  shall  be  increased  in 
accordance  with  11  CFR  110.17. 

(3)  Any  coordinated  party 
expenditure  under  paragraph  (a)  of  this 
section  shall  be  in  addition  to — 

(i)  Any  expenditure  by  a  national 
committee  of  a  political  party  serving  as 
the  principal  campaign  committee  of  a 
candidate  for  President  of  the  United 
States;  and 

(ii)  Any  contribution  by  the  national 
committee  to  the  candidate  permissible 
under  11  CFR  110.1  or  110.2. 

(4)  Any  coordinated  party 
expenditures  made  by  the  national 
committee  of  a  political  party  pursuant 
to  paragraph  (a)  of  this  section,  or  made 
by  any  other  party  committee  under 
authority  assigned  by  a  national 


committee  of  a  political  party  imder  1 1 
CFR  109.33,  on  behalf  of  that  paily's 
Presidential  candidate  shall  not  count 
against  the  cemdidate's  expenditure 
limitations  under  11  CFR  110.8. 

(b)  Coordinated  party  expenditures  in 
other  Federal  elections. 

(1)  The  national  committee  of  a 
political  party,  and  a  State  committee  of 
a  political  party,  including  any 
subordinate  committee  of  a  State 
committee,  may  each  make  coordinated 
party  expenditures  in  connection  with 
the  general  election  campaign  of  a 
candidate  for  Federal  office  in  that  State 
who  is  affiliated  with  the  party. 

(2)  The  coordinated  party 
expenditures  shall  not  exceed: 

(i)  In  the  case  of  a  candidate  for 
election  to  the  office  of  Senator,  or  of 
Representative  from  a  State  which  is ' 
entitled  to  only  one  Representative,  the 
greater  of — 

(A)  Two  cents  multiplied  by  the 
voting  age  population  of  the  State  (see 
11  CFR  110.18);  or    " 

(B)  Twenty  thousand  dollars, 
(ii)  In  the  case  of  a  candidate  for 

election  to  the  office  of  Representative, 
Delegate,  or  Resident  Commissioner  in 
any  other  State,  $10,000. 

(3)  The  limitations  in  paragraph  (b)(2) 
of  this  section  shall  be  increased  in 
accordance  with  11  CFR  110.17. 

(4)  Any  coordinated  party 
expenditure  under  paragraph  (b)  of  this 
section  shall  be  in  addition  to  any 
contribution  by  a  political  party 
committee  to  the  cemdidate  permissible 
under  11  CFR  110.1  or  110.2. 

§109.33    May  a  political  party  committee 
assign  its  coordinated  party  expenditure 
authority  to  another  political  party 
committee? 

(a)  Assignment.  Except  as  provided  in 
11  CFR  109.35(c),  the  national 
committee  of  a  political  party  and  a 
State  committee  of  a  political  party, 
including  any  subordinate  committee  of 
a  State  committee,  may  assign  its 
authority  to  make  coordinated  party 
expenditures  authorized  by  1 1  CFR 
109.32  to  another  political  party 
committee.  Such  an  assignment  must  be 
made  in  writing,  must  state  the  amount 
of  the  authority  assigned,  and  must  be 
received  by  the  assignee  committee 
before  any  coordinated  party 
expenditiu^  is  made  pursuant  to  the 
assignment. 

(b)  Compliance.  For  purposes  of  the 
coordinated  party  expenditure  limits. 
State  committee  includes  a  subordinate 
committee  of  a  State  committee  and 
includes  a  district  or  local  committee  to 
which  coordinated  party  expenditure 
authority  has  been  assigned.  State 
committees  and  subordinate  State 
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committees  and  such  district  or  local 
committees  combined  shall  not  exceed 
the  coordinated  party  expenditure  limits 
set  forth  in  11  CFR  109.32.  The  State 
committee  shall  administer  the 
limitation  in  one  of  the  following  ways: 

(1)  The  State  committee  shall  be 
responsible  for  insuring  that  the 
coordinated  party  expenditures  of  the 
entire  party  organization  are  within  the 
coordinated  party  expenditure  limits, 
including  receiving  reports  from  any 
subordinate  committee  of  a  State 
committee  or  district  or  local  committee 
making  coordinated  party  expenditures 
under  11  CFR  109.32,  and  filing 
consolidated  reports  showing  all 
coordinated  party  expenditures  in  the 
State  with  the  Commission;  or 

(2)  Any  other  method,  submitted  in 
advance  and  approved  by  the 
Commission,  that  permits  control  over 
coordinated  party  expenditures. 

(c)  Recordkeeping. 

(1)  A  political  party  committee  that 
assigns  its  authority  to  make 
coordinated  party  expenditures  under 
this  section  must  maintain  the  written 
assignment  for  at  least  three  years  in 
accordance  with  11  CFR  104.14. 

(2)  A  political  party  committee  that  is 
assigned  authority  to  make  coordinated 
party  expenditures  under  this  section 
must  maintain  the  written  assignment 
for  at  least  three  years  in  accordance 
with  11  CFR  104.14. 

§  109.34    When  may  a  political  party 
committee  make  coordinated  party 
expenditures? 

A  political  party  committee 
authorized  to  make  coordinated  party 
expenditures  may  make  such 
expenditures  in  connection  with  the 
general  election  campaign  before  or  after 
its  candidate  has  been  nominated.  All 
pre-nomination  coordinated  party 
expenditures  shall  be  subject  to  the 
coordinated  party  expenditure 
limitations  of  this  subpart,  whether  or 
not  the  candidate  on  whose  behalf  they 
are  made  receiver  the  party's 
nomination. 

§  1 09.35    What  are  the  restrictions  on  a 
political  party  committee  malting  both 
independent  expenditures  and  coordinated 
party  expenditures  in  connection  with  the 
general  election  of  a  candidate? 

(a)  Applicability.  For  the  purposes  of 
this  section,  all  political  committees 
established  and  maintained  by  a 
national  political  party  (including  all 
congressional  campaign  committees) 
and  all  political  committees  established 
and  maintained  by  a  State  political 
party  (including  any  subordinate 
committee  of  a  State  committee)  shall  be 
considered  to  be  a  single  political 
committee. 


(b)  Restrictions  on  certain  coordinated 
and  independent  expenditures.  On  or 
after  the  date  on  which  a  political  party 
nominates  a  candidate  for  election  to 
Federal  office,  no  committee  of  the 
political  party  may  make: 

(1)  Any  coordinated  party 
expenditure  under  11  CFR  109.32  with 
respect  to  the  candidate  during  the 
election  cycle  at  any  time  after  it  makes 
any  independent  expenditure  with 
respect  to  the  candidate  during  the 
election  cycle;  or 

(2)  Any  independent  expenditxu-e 
with  respect  to  the  candidate  during  the 
election  cycle  at  any  time  after  it  makes 
any  coordinated  expenditure  under  1 1 
CFR  109.32  with  respect  to  the 
candidate  during  the  election  cycle. 

(c)  Restrictions  on  certain  transfers 
and  assignments.  A  committee  of  a 
political  party  that  makes  coordinated 
expenditures  under  11  CFR  109.32  with 
respect  to  a  candidate  shall  not,  during 
the  election  cycle,  transfer  any  funds  to, 
assign  authority  to  make  coordinated 
expenditures  under  11  CFR  109.32  to.  or 
receive  a  transfer  of  funds  from,  a 
committee  of  the  political  party  that  has 
made  or  intends  to  make  an 
independent  expenditure  with  respect 
to  the  candidate. 

§  1 09.36    Are  there  additional 
circumstances  under  which  a  political  party 
committee  is  prohibited  from  making 
independent  expenditures? 

The  national  committee  of  a  political 
party  must  not  make  independent 
expenditures  in  coimection  with  the 
genered  election  campaign  of  a 
candidate  for  President  of  the  United 
States  if  the  national  committee  of  that 
political  party  is  designated  as  the 
authorized  committee  of  its  Presidential 
candidate  pursuant  to  11  CFR  9002.1(c). 

§  109.37    What  is  a  "party  coordinated 
communication"? 

(a)  Definition.  A  political  party 
communication  is  coordinated  with  a 
candidate,  a  candidate's  authorized 
committee,  or  agent  of  any  of  the 
foregoing,  when  the  communication 
satisfies  the  conditions  set  forth  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of 
this  section. 

(1)  The  communication  is  paid  for  by 
a  political  party  committee  or  its  agent. 

(2)  The  communication  satisfies  at 
least  one  of  the  content  standards 
described  in  paragraphs  (a)(2)(i)  through 
(a)(2)(iii)  of  this  section. 

(i)  A  public  communication  that 
disseminates,  distributes,  or 
republishes,  in  whole  or  in  part, 
campaign  materials  prepared  by  a 
candidate,  the  candidate's  authorized 
committee,  or  an  agent  of  any  of  the 


foregoing,  unless  the  dissemination, 
distribution,  or  republication  is 
excepted  under  11  CFR  109.23(b).  For  a 
communication  that  satisfies  this 
content  standard,  see  11  CFR 
109.21(d)(6). 

(ii)  A  public  communication  that 
expressly  advocates  the  election  or 
defeat  of  a  clearly  identified  candidate 
for  Federal  office. 

(iii)  A  communication  that  is  a  public 
communication,  as  defined  in  11  CFR 
100.26.  and  about  which  each  of  the 
following  statements  in  paragraphs 
(a)(2)(iii)(A)  through  (a)(2)(iii)(C)  of  this 
section  are  true. 

(A)  The  communication  refers  to  a 
clearly  identified  candidate  for  Federal 
office; 

(B)  The  public  communication  is 
publicly  distributed  or  otherwise 
publicly  disseminated  120  days  or  fewer 
before  a  general,  special,  or  nmoff 
election,  or  120  days  or  fewer  before  a 
primary  or  preference  election,  or  a 
convention  or  caucus  of  a  political  party 
that  has  authority  to  nominate  a 
candidate;  and 

(C)  The  public  communication  is 
directed  to  voters  in  the  jiu-isdiction  of 
the  clearly  identified  candidate. 

(3)  The  communication  satisfies  at 
least  one  of  the  conduct  standards  in' 11 
CFR  109.21(d)(1)  through  (d)(6),  subject 
to  the  provisions  of  11  CFR  109.21(e).  A 
candidate's  response  to  an  inquiry  about 
that  candidate's  positions  on  legislative 
or  policy  issues,  but  not  including  a 
discussion  of  campaign  plans,  projects, 
activities,  or  needs,  does  not  satisfy  any 
of  the  conduct  standards  in  1 1  CFR 
109.21(d)(1)  through  (d)(6). 
Notwithstanding  paragraph  (b)(1)  of  this 
section,  the  candidate  with  whom  a 
party  coordinated  communication  is 
coordinated  does  not  recejve  or  accept 
an  in-kind  contribution,  and  is  not 
required  to  report  an  expenditure,  that 
results  from  conduct  described  in  1 1 
CFR  109.21(d)(4)  or  (d)(5),  unless  the 
candidate,  authorized  committee,  or  em 
agent  of  any  of  the  foregoing,  engages  in 
conduct  described  in  11  CFR 
109.21(d)(1)  through  (d)(3). 

(b)  Treatment  of  a  party  coordinated 
communication.  A  payment  by  a 
political  party  committee  for  a 
conununication  that  is  coordinated  with 
a  candidate,  and  that  is  not  otherwise 
exempted  under  11  CFR  part  100, 
subpart  C  or  E,  must  be  treated  by  the 
political  party  committee  making  the 
payment  as  either: 

(1)  An  in-kind  contribution  for  the 
purpose  of  influencing  a  Federal 
election  under  11  CFR  100.52(d)  to  the 
candidate  with  whom  it  was 
coordinated,  which  must  be  reported 
under  1 1  CFR  part  104;  or 
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(2)  A  coordinated  party  expenditure 
pursuant  to  coordinated  party 
expjenditure  authority  under  1 1  CFR 
109.32  in  connection  with  the  general 
election  campaign  of  the  candidate  with 
whom  it  was  coordinated,  which  must 
be  reported  under  11  CFR  part  104. 

PART  110— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

7.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8),  431(9), 
432(c)(2),  437d,  438(a)(8),  441a,  441b.  44ld, 
441e,  441f,  441g,  441h,  and  441k. 

8f  In  section  110.1,  paragraph  (d)  is 
revised  and  paragraph  (n)  is  added  to 
read  as  follows: 

§  1 1 0.1    Contributions  by  persons  other 
than  multicandidate  political  committees. 

*        *        *        *  ■       * 

(d)  Contributions  to  other  political 
committees.  No  person  shall  make 
contributions  to  any  other  political 
committee  in  any  calendar  year  which, 
in  the  aggregate,  exceed  $5,000. 
***** 

(n)  Contributions  to  committees 
making  independent  expenditures.  The 
limitations  on  contributions  of  this 
section  also  apply  to  contributions  made 
to  political  committees  making 
independent  expenditures  under  1 1 
CFR  Part  109. 

9.  In  section  110.2,  paragraph  (d)  is 
revised  and  paragraph  (k)  is  added  to 
read  as  follows: 

§  1 10.2    Contributions  by  multicandidate 
political  committees. 

***** 

(d)  Contributions  to  other  political 
committees.  No  multicandidate  political 
committee  shall  make  contributions  to 
any  other  political  committee  in  any 
calendar  year  which,  in  the  aggregate, 
exceed  $5,000. 
***** 

(k)  Contributions  to  multicandidate 
political  committees  making 
independent  expenditures.  The 
limitations  on  contributions  of  this 
section"  also  apply  to  contributions  made 
to  multicandidate  political  committees 
making  independent  expenditures 
under  11  CFR  Part  109. 

§110.7    [Reserved]. 

10.  Remove  and  reserve  §  110.7. 

11.  In  section  110.8,  paragraph  (a)  is 
amended  as  follows: 

(a)  Paragraph  {a)(l)  is  redesignated  as 
paragraph  (a)(l){i); 

(b)  The  introductory  text  is 
redesignated  as  paragraph  (a)(1); 


(c)  Paragraph  (a)(2)  is  redesignated  as 
paragraph  (a)(l)(ii); 

(d)  Paragraph  (a)(2)  is  revised;  and 

(e)  A  paragraph  {a)(3)  is  added. 
The  revised  text  reads  as  follows: 

§  1 1 0.8    Presidential  candidate  expenditure 
limitations. 

(a)  *   *   * 

(2)  The  expenditure  limitations  in 
paragraph  (a)(1)  of  this  section  shall  be 
increased  in  accordance  with  1 1  CFR 
110.17. 

(3)  Voting  age  population  is  defined  at 
11  CFR  110.18. 
***** 

12.  Section  110.14  is  amended  as 
follows: 

(a)  Paragraph  (f)(2)(i')  intro  text  is 
revised; 

(b)  Paragraph  (f)(2)(ii)  intro  text  is 
revised; 

(c)  Paragraph  (f)(3)(iii)  is  revised; 

(d)  Paragraph  (i)(2)(i)  intro  text  is 
revised; 

(e)  Paragraph  (i)(2)(ii)  is  revised; 

(f)  Paragraph  (i)(3)(iii)  is  revised. 
The  revised  text  reads  as  follows: 

§110.14    Contributions  to  and 
expenditures  by  delegates  and  delegate 
committees. 

(f)  *  *   * 

(2)  *    *   * 

(i)  Such  expenditures  are  independent 
expenditures  under  11  CFR  100.16  if 
they  are  made  for  a  communication 
expressly  advocating  the  election  or 
defeat  of  a  clearly  identified  Federal 
candidate  that  is  not  a  coordinated 
communication  under  11  CFR  109.21. 
***** 

(ii)  Such  expenditures  are 
independent  expenditures  under  11 
CFR  100.16  if  they  are  made  for  a 
communication  expressly  advocating 
the  election  or  defeat  of  a  clearly 
identified  Federal  candidate  that  is  not 
a  coordinated  communication  under  11 
CFR  109.21. 
***** 

(B)  The  delegate  shall  report  the 
portion  of  the  expenditure  allocable  to 
the  Federal  candidate  as  an  independent 
expenditure  in  accordance  with  1 1  CFR 
109.10. 

(3)  *   *   * 

(iii)  Such  expenditures  are  not 
chargeable  to  the  presidential 
candidate's  expenditure  limitation 
under  11  CFR  110.8  unless  they  were 
coordinated  communications  under  1 1 
CFR  109.21. 
***** 

(i)  Expenditures  by  a  delegate 
committee  referring  to  a  candidate  for 
public  office—*   *   * 

(2)  *   *   * 


(i)  Such  expenditures  are  in-kind 
contributions  to  a  Federal  candidate  if 
they  are  coordinated  communications 
under  11  CFR  109.21. 

*****  *^. 

(ii)  Such  expenditures  are 
independent  expenditures  under  1 1 
CFR  100.16  if  they  are  made  for  a 
communication  expressly  advocating 
the  election  or  defeat  of  a  clearly 
identified  Federal  candidate  that  is  not 
a  coordinated  communication  under  1 1 
CFR  109.21. 

CA)  Such  independent  expenditures 
must  be  made  in  accordance  with  the  • 
requirements  of  11  CFR  part  100.16. 

(B)  The  delegate  committee  shall 
report  the  portion  of  the  expenditure 
allocable  to  the  Federal  candidate  as  an 
independent  expenditure  in  accordance 
with  11  CFR  109.10. 

(3)*   *   * 

(iii)  Such  expenditures  are  not 
chargeable  to  the  presidential 
candidate's  expenditure  limitation 
under  11  CFR  110.8  unless  they  were 
coordinated  communications  under  11 
CFR  109.21. 
***** 

13.  Section  110.18  is  added  to  read  as 
follows: 

§110.18    Voting  Age  Population. 

There  is  annually  published  by  the 
Department  of  Commerce-in  the  Federal 
Register  an  estimate  of  the  voting  age 
population  based  on  an  estimate  of  the 
voting  age  population  of  the  United 
States,  of  each  State,  and  of  each 
Congressional  district.  The  term  voting 
age  population  means  resident 
population,  18  years  of  age  or  older. 

PART  1 14— CORPORATE  AND  LABOR 
ORGANIZATION  ACTIVITY 

14.  The  authority  citation  for  part  114 
continues  to  read  ate  follows: 

Authority:  2  U.S.C.  431(8)(B).  431(9)(B). 
432,  434(a)(ll),437d(a)(8).  438(a)(8),  and 
441b.  ' 

15.  In  section  114.4,  paragraphs 
{c)(5){i)  and  (c)(5)(ii)(A)  are  revised  to 
read  as  follows: 

§  1 1 4.4    Disbursements  for 
communications  beyond  the  restricted 
class  in  connection  with  a  Federal  election. 

***** 

(c)  Communications  by  a  corporation 
or  labor  organization  to  the  general 
public.  *  *  * 

(5)  Voter  guides.  *  *  * 

(i)  The  corporation  or  labor 
organization  must  not  act  in 
cooperation,  consultation,  or  concert 
with  or  at  the  request  or  suggestion  ■of 
the  candidates,  the  candidates' 
committees  or  agents  regarding  the 
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preparation,  contents  and  distribution  of 
the  voter  guide,  and  no  portion  of  the 
voter  guide  may  expressly  advocate  the 
election  or  defeat  of  one  or  more  clearly 
identified  candidate(s)  or  candidates  of 
any  clearly  identified  political  party. 

(ii)  (A)  The  corporation  or  labor 
organization  must  not  act  in 


cooperation,  consultation,  or  concert 
with  or  at  the  request  or  suggestion  of 
the  candidates,  the  candidates' 
committees  or  agents  regarding  the 
preparation,  contents  and  distribution  of 
the  voter  guide; 


Dated:  December  17,  2002. 
David  M.  Mason, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  03-90  Filed  1-2-03:  8:4.5  am] 
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REMINDERS 

The  items  in  this  list  were 
editohally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance.  * 

RULES  GOING  INTO 
EFFECT  JANUARY  3, 
2003 

COMMERCE  DEPARTMENT 
Census  Bureau 

Special  services  and  studies: 
Geographically  updated 
population  certification 
program;  published  12-4- 
02 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Commission 

Natural  Gas  Policy  Act: 
Upstream  interstate 
pipelines;  firm  capacity 
assignment;  regulations 
removed;  published  12-4- 
02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

Lambda-cyhalothrin; 
published  1-3-03 
,    H^esotrione;  published  1-3- 
03 

S-metolachlor;  published  1- 
3-03 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Official  seals:  published  12-4- 

02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Eurocopter  France; 
published  11-29-02 
Standard  instrument  approach 

procedures;  published  1-3- 

03 

COMMENTS  DUE  NEXT 
WEEK 

CHEMICAL  SAFETY  AND 
HAZARD  INVESTIGATION 
BOARD 

Administrative  investigations; 
transcripts  of  witness 
testimony;  comments  due  by 
1-8-03;  published  12-9-02 
[FR  02-30981] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Atlantic  highly  migratory 
species — 

Atlantic  tunas,  swordfish, 
and  sharks,  and  Atlantic 
billfish;  exempted  fishing 
activities;  comments 
due  by  1-6-03; 
published  12-6-02  [FR 
02-30874] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  1-6-03; 
published  12-20-02  [FR 
02-32147] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

.   (FAR): 
Elimination  of  SF  129, 
solicitation  mailing  list 
application;  comments  due 
by  1-6-03;  published  11-6- 
02  [FR  02-28205] 

ENERGY  DEPARTMENT 

Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program; 
Energy  conservation 
standards  and  test 
procedures — 
Residential  and  small-duct 
high-velocity  central  air 
conditioners  and  heat 
pumps;  workshop; 
comments  due  by  1-8- 
03;  published  10-28-02 
[FR  02-27332] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Undue  discrimination; 
remedying  through  open 
access  transmission 
service  and  standard 
electricity  market  design 
Merchant  transmission 
provider  obligation  to 
expand  facilities; 
comments  due  by  1-10- 
03;  published  12-11-02 
[FR  02-31145] 
Natural  Gas  Policy  Act; 
Interstate  natural  gas 
pipelines — 
Business  practice 
standards;  comments 
due  by  1-8-03; 
published  12-9-02  [FFi 
•     02-30996] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Tier  2  motor  vehicle 
emission  standards  and 
gasoline  sulfur  control 


requirements; 
amendments;  comments 
due  by  1-6-03;  published 
12-6-02  [FR  02-30842] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new    , 
motor  vehicles  and  engines: 
Tier  2  motor  vehicle 
emission  standards  and 
gasoline  sulfur  control 
requirements; 
amendments;  comments 
due  by  1-6-03;  published 
12-6-02  [FR  02-30843] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Virgin  Islands;  comments 
due  by  1-10-03;  published 
12-11-02  [FR  02-31237] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Virgin  Islands;  comments 
due  by  1-10-03;  published 
12-11-02  [FR  02-31238] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
1-8-03;  published  12-9-02 
[FR  02-30940] 
Indiana;  comments  due  by 
1-8-03;  published  12-9-02 
[FR  02-30938] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by '1-8-03;  published 
12-9-02  [FR  02-30838] 

FEDERAL  MARITIME 
COMMISSION 

Passenger  vessel  financial 

responsibility: 

Performance  and  casualty 
rules,  Alternative  Dispute 
Resolution  program,  etc.; 
miscellaneous 
amendments;  comments 
due  by  1-8-03;  published 
10-31-02  [FR  02-27642]  • 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Elimination  of  SF  129, 
solicitation  mailing  list 
application;  comments  due 
by  1-6-03;  published  11-6- 
02  [FR  02-28205] 


INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

No  Child  Left  Behind  Act; 
implementation: 
Negotiated  rulemaking 
committee,  intent  to  form; 
tribal  representatives; 
comments  due  by  1-9-03; 
published  12-10-02  [FR 
02-31121] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species; 

Critk:al  habitat    , 
designations — 
Mariana  fruit  bat,  etc., 
from  Guam  and 
Northern  Mariana 
Islands;  comments  due 
by  1-6-03;  published 
12-5-02  [FR  02-30802] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR); 

Elimination  of  SF  129, 
solicitation  mailing  list 
application;  comments  due 
by  1-6-03;  published  11-6- 
02  [FR  02-28205] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Pollution: 
Vessel  and  facility  response 
plans  for  oil;  2003 
removal  equipment 
requirements  and 
alternative  technology 
revisions;  comments  due 
by  1-9-03;  published  to- 
ll-02  [FR  02-25462) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Agusta  S.p.A.;  comments 
due  by  1-6-03;  published 
11-6-02  [FR  02-27792] 
Bell  Helicopter  Textron 
Canada;  comments  due 
by  1-6-03;  published  11-6- 
02  [FR  02-27791] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
1-6-03;  published  11-6-02 
[FR  02-28111] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Dornier;  comments  due  by 
1-9-03;  published  12-10- 
02  [FR  02-31135] 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France; 
comments  due  by  1-6-03; 
published  11-6-02  [FR  02- 
27790] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adnninistration 
Airworthiness  directives: 
Lindstrand  Balloons  Ltd.; 
comments  due  by  1-10- 
03;  published  T2-4-02  [FR 
02-30778] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comments 
due  by  i -10-03;  published 
■  -3-03  [FR  03-00065] 


TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  1-10-03;  published 
1-3-03  [FR  03-00069] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Multifunctional  school  activity 
bus;  definition;  comments 
due  by  1-6-03;  published 
11-5-02  IFR  02-27996] 

TREASURY  DEPARTMENT 

Acquisition  regulations: 

Reyision;  comments  due  by 
l'-10-03;  published  12-11- 
02  [FR  02-31116] 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  second  session  of  the 
107th  Congress  has  been 
completed.  It  will  resume 
when  bills  are  enacted  into 
public  law  during  the  next 
session  of  Congress.  A    < 
cumulative  List  of  Public  Laws 
for  the  second  session  of  the 
107th  Congress  will  appear  in 
the  issue  of  January  31 ,  2003. 
Last  List  December  24,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 


subscribe,  go  to  http:// 
hydra.gsa.gov/archivei/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  PENS  will  resume 
service  when  bills,  are  enacted 
into  law  during  the  next 
session  of  Congress.  This 
service  is  strictly  for  E-mail 
notification  of  new  laws.  The 
text  of  laws  is  not  available 
through  this  service.  PENS 
cannot  respond  to  specific 
inquiries  sent  to  this  address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  foUows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 
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• 
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:  AE2  SMITH212J 

:  JOHN ■ SMITH 

•  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 

*                                        •••••• 

AFRDO  SMITK212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  2(H02-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  AtUi:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 
Order  Processing  Code  Charge  your  order. 

•  5468  It's  Easy! 

I— 1  vi?c  ,        r.,  To  fax  your  orders  (202)  512-2250 

U    I  to.  enter  my  subscnption(s)  as  follows:  p^^  ^^^  ^^^^j^  ^202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  raonthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $764  each  per  year. 
subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  S699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


(Plea«  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
Q  GPO  Deposit  Account         I     I     I     I     I     I     I     l-H 
|~]  VISA       n  MasteiCard  Account 

I   I   I   I   I   I   I   M   I   I   I   M   M   I   I   I   I   I 

Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purcha-se  order  number  (optional) 

Ma^w  make  your  niunc/aiURSsinaUile  10  other  iwdns?     | |  | | 


(Credit  card  expiration  dale) 


Authorizing  signature  '     " 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsbureh.  PA  1s:>5n-7QS4 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscriptiop  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 

*5419 


I I    1  tiS,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  '  Q  One  year  at  $264  each 

n  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)       D  One  year  at  $298  each 


VISA 


Charge  your  order.  imHtHti. 
Its  Easy!  yHH^ 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ . 

international  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 
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City.  .State,  ZIP  code 
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Purchase  order  number  (optional) 

May  we  make  your  name/address  available  to  other  mailers? 


YES     NO 


Please  Choose  Method  of  Payment: 

LJ  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 

CH  VISA       \Z\  Ma.sterCard  Account 


-D 


zc      : 

JZ 

Thank  you  for 
your  order! 

(rn-Hit  rarH  r>«pirali»n  date) 

Authorizing  signature  iQ' 

Mail  To:  Superintendent  of  DtKuments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


107th  Congress 


Pamphlet  prints  ot  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislativehistory  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U  S  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://vwvw.access.gpo.gov/nara005.html 
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Superintendent  of  Documents  Subscriptions  Order  Form 

I    1  YES,  enter  my  subscription(s)  as  follows: 


Otde'  Processing  Code 

*6216 


Charge  your  order. 

It's  Easy/11 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress  for  $225  per  subscription. 

..  Prfce  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


The  total  cost  of  my  order  is  S   

International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/ attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional)  .,_^   ,,^ 

YES  NO 

May  we  m«ke  wurname/address  available  to  other  nuulers?      | |  | | 


Please  Choose  Method  of  Payment: 

I    1  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account         I    I     I     I     I 


I     I  VISA       I     I  MasterCard  Account 


-D 


[T 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Agr  eutture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Food  Safety  and  Inspection  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Forestry  Research  Advisory  Council,  537 
National  Agricultural  Research,  Extension,  Education, 
and  Economics  Advisory  Board,  537-538 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  538-539 

Environmental  statements;  availability,  etc.: 
Oriental  mealybug  control  program,  539-540 

Army  -Department 

NOTICES 

Meetings: 
Science  Board,  546 

Broadcasting  Board  of  Governors 

NOTICES 

Meetings;  Sunshine  Act,  542 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  563-564 
Submission  for  OMB  review;  comment  request,  564-565 
Committees;  establishment,  renewal,  termination,  etc.: 
HIV  and  STD  Prevention  and  Treatment  Advisory 
Committee,  565 
Meetings: 
Fetal  Alcohol  Syndrome  and  Fetal  Alcohol  Effect 
National  Task  Force;  565 

Coast  Guard 

PROPOSED  RULES 
Pollution: 

Ballast  water  management  reports;  non-submission 
penalties,  523-530 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
New  York  Mercantile  Exchange — 
PJM  Calendar-Month  Daily-LMP  Swap  et  al.,  545-546 
■       It 

Defense  Department 
See  Army  Department 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  546-547 
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Employment  and  Training  Administration 
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Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 
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Tliis  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  320&-AJ64 

Prevailing  Rate  Systems;  Redefinition 
of  the  Scranton-Wiil(es-Barre,  PA, 
Appropriated  Fund  Wage  Area 

AGENCY:  Office  of  Personnel 

Management. 

action:  Final  rule.  ' 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
redefine  Tioga  County,  Pennsylvania, 
from  the  Scranton-Wilkes-Barre,  PA, 
appropriated  fund  Federal  Wage  System 
(FWS)  wage  area  to  the  Rochester,  New 
York,  FWS  wage  area.  This  redefinition 
will  better  reflect  economic  trends  in 
the  area,  which  indicate  that  a  linkage 
exists  between  Tioga  County  and  the 
Rochester  wage  area.  The  change  also 
will  conform  more  accurately  to  the 
regulatory  criteria  we  use  to  define  FWS 
wage  areas. 

DATES:  Effective  Date  February  5,  2003. 
Affected  employees  will  be  moved  to 
the  wage  schedule  for  the  Rochester 
wage  area  on  the  first  day  of  the  first 
applicable  pay  period  beginning  on  or 
after  the  effective  date  of  this  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chenty  I.  Carpenter  at  (202)  606-2838; 
FAX  at  (202)  606-4264;  or  e-mail  at 
cicarpen@opm.gov. 

SUPPLEMENTARY  INFORMATION:  On  August 
1,  2002,  the  Office  of  Personnel 
Management  (0PM)  published  a 
proposed  rule  to  redefine  Tioga  County, 
Pennsylvania,  from  the  Scranton- 
Wilkes-Barre,  PA,  appropriated  fund 
Federal  Wage  System  (FWS)  wage  area 
to  the  Rochester,  New  York,  FWS  wage 
area  (67  FR  49878).  The  proposed  rule 
provided  a  30-day  period  for  public 
comment,  during  which  0PM  received 
no  comments. 


Tioga  County  is  currently  an  area  of 
application  in  the  Scranton-Wilkes-     . 
Barre  wage  area.  This  change  to  redefine 
the  county  to  the  Rochester  wage  area  is 
necessary  because  economic  trends 
indicate  more  linkage  between  Tioga 
Covmty  and  the  Rochester  survey  area 
than  between  Tioga  County  and  the 
Scranton-Wilkes-Barre  survey  area. 

OPM  considers  the  following 
regulatory  criteria  in  5  CFR  532.211 
when  defining  FWS  wage  area 
boundaries: 

(i)  Distcmce,  transportation  facilities, 
and  geographic  featiu-es; 

(ii)  Commuting  patterns;  and 

(iii)  Similarities  in  overall  population, 
employment,  and  the  kinds  and  sizes  of 
private  industrial  establishments. " 

Based  on  our  analysis  of  the 
regulatory  criteria  for  defining 
appropriated  fund  FWS  wage  areas,  we 
find  that  Tioga  Coimty  would  be  more 
appropriately  defined  as  part  of  the 
Rochester  wage  area.  The  distance 
criterion  favors  the  Rochester  wage  area 
more  than  the  Scranton-Wilkes-Barre 
wage  area.  The  conmiuting  patterns 
criterion  favors  the  Rochester  wage  area. 
An  additional  factor  we  considered  was 
that  Tioga  County  is  adjacent  to  the 
Rochester  survey  area,  but  not  to  the 
Scranton-Wilkes-Barre  survey  area.  This 
change  will  affect  about  10  Department 
of  the  Army  employees  and  1 
Department  of  the  Interior  employee. 

The  Federal  Prevailing  Rate  Advisory 
Committee  (FPRAC),  the  national  labor- 
management  committee  that  advises 
OPM  on  FWS  pay  matters, 
recommended  this  change  by 
consensus.  Based  on  its  review  of  the 
regulatory  criteria  for  defining  FWS 
wage  areas,  FPRAC  recommended  no 
other  changes  in  the  geographic 
definitions  of  the  Rochester  or  Scranton- 
Wilkes-Barre  FWS  wage  areas. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  Federal  agencies 
and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Goverrmient  employees.  Reporting  and 
recordkeeping  requirements,  Wages. 


Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

Accordingly,  the  Office  of  Persoimel 
Management  is  amending  5  CFR  part 
532  as  follows: 

PART  532— PREVMUNG  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §532.707 
also  issued  under  5  U.S.C.  552. 

2.  In  appendix  C  to  subpart  B,  the 
wage  area  listing  for/(ne  State  of  New 
York  is  amended  by  revising  the  listing 
for  Rochester;  and  for  the  State  of 
Pennsylvania,  by  revising  the  listing  for 
Scranton-Wilkes-Barre,  to  read  as 
follows: 

Appendix  C  to  Subpart  B  of  Part  532 — 
Appropriated  Fund  Wage  and  Survey 
Areas 


New  York 


Rochester 

Survey  Area 

New  York: 
Livingston 
Monroe 
Ontario 
Orleans 
Steuben 
Wayne 

Area  of  Application.  Survey  Area  Plus 

New  York: 

Allegany 

Chemung 

Genesee 

Schuyler 

Seneca 

Wyoming 

Yates 
Pennsylvania: 

Tioga 
***** 

Pennsylvania 

***** 

Scranton-Wilkes-Barre 

Survey  Area 

Pennsylvania: 
Lackawanna 
Luzerne 
Monroe 
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Area  of  Application.  Survey  Area  Plus 

Pennsylvania: 

Bradford 

Carbon 

Lycoming  (Excluding  Allenwood  Federal 
Prison  Camp) 

Pike 

Sullivan  ' 

Susquehanna 

Wayne 

Wyoming 
*         *     .    *         *         * 

[FR  Doc.  03-215  Filed  1-3-03;  8:45  am) 

BILLING  CODE  6325-39-P 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AJ63 

Prevailing  Rate  Systems;  Change  in 
Federal  Wage  System  Survey  Job 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  that 
will  allow  the  Department  of  Defense  to 
use  the  Maintenance  Mechanic  Federal 
Wage  System  (FWS)  sim^ey  job  without 
having  to  seek  OPM's  approval  on  a 
case-by-case  basis.  This  change  will 
improve  the  local  FWS  wage  survey 
process. 

DATES:  Effective  Date  February  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chenty  I.  Carpenter.  (202)  606-2848. 
FAX:  (202)  606-0824,  or  e-mail 
cicarpen@opm.gov. 

SUPPLEMENTARY  INFORMATION:  On  August 
1,  2002,  the  Office  of  Personnel 
Management  (OPM)  issued  a  proposed 
rule  to  permit  the  Department  of 
Defense  (DOD)  to  use  the  Maintenance 
Mechanic  Federal  Wage  System  (FWS) 
survey  job  on  an  optional  basis  without 
having  to  seek  OPM's  advance  approval. 
The  Maintenance  Mechanic  survey  job 
is  now  used  routinely  in  many  FWS 
wage  areas  because  of  changes  in  the 
structiu-e  of  both  Federal  and  private 
sector  maintenance  work.  The  proposed 
rule  provided  a  30-day  period  for  public 
comment,  during  which  OPM  received 
no  comments. 

OPM's  regulations  contain  required 
and  optional  survey  jobs.  If  a  particular 
survey  job  does  not  appear  on  either  list, 
but  is  needed  for  a  local  wage  survey, 
an  agency  must  request  OPM's  written 
approval.  The  Federal  Prevailing  Rate 
Advisory  Committee  (FPRAC) 
established  a  Survey  Job  Work  Group 
(SJWG)  to  review  FWS  survey  job 


descriptions.  The  SJWG  recommended 
that  OPM  add  the  Maintenance 
Mechanic  survey  job  to  the  list  of 
optional  FWS  survey  jobs.  Adding  the 
Maintenance  Mechanic  survey  job  to  the 
list  of  optional  survey  jobs  would  enable 
DOD  to  use  the  survey  job  at  its 
discretion  without  having  to  ask  OPM 
for  prior  approval.  This  will  allow  DOD 
to  save  time  when  conducting  FWS 
wage  surveys.  FPRAC  agreed  with  its 
working  group  and  recommended  that 
OPM  make  this  change. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  only  Federal 
agencies  and  employees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements,  Wages. 

Office  of  Personnel  Management. 


Kay  Coles  lames, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  amending  5  CFR  part 
532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  "532.707 
also  issued  under  5  U.S.C.  552. 

§532.217    [Amended] 

2.  In  §532.217,  paragraph  (c)  is 
amended  by  adding  the  job 
"Maintenance  Mechanic"  and  grade 
"10"  after  Television  Station  Mechanic. 
[FR  Doc.  03-216  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  6325-3»-P 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  381 
[Docket  No.  02-025IF] 
RIN  058a-AC93 

Food  Labeling;  Nutrient  Content 
Claims,  Definition  of  the  Term:  Healthy 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  extending 
until  January  1,  2006,  the  effective  date 
for  the  requirements:  That  individual 
meat  and  poultry  products  bearing  the 
claim  "healthy"  (or  any  other  derivative 
of  the  term  "health")  contain  no  more 
than  360  milligrams  (mg)  of  sodium; 
and  that  meal-type  products  bearing  the 
claim  "healthy"  (or  any  other  derivative 
of  the  term  "health")  contain  no  more 
than  480  mg  of  sodium. 
DATES:  Effective  date:  January  6,  2003. 

Comment  date:  Written  comments 
must  be  received  February  5,  2003. 
ADDRESSES:  Submit  written  comments 
to  the  FSIS  Docket  Clerk,  Docket  #02- 
025IF,  300  12th  Street,  SW.,  Room  102 
Cotton  Annex  Building,  Washington,  DC 
20250-3700.  All  comments  submitted  in 
response  to  this  interim  final  rule  will 
be  made  available  for  public  inspection 
in  the  Docket  Clerk's  office  between 
8:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Post,  Ph.D.,  Director,  Labeling 
and  Consumer  Protection  Staff,  Office  of 
Policy  and  Program  Development,  Food 
Safety  and  Inspection  Service,  300  12th 
Street,  SW.,  Room  602  Cotton  Annex 
Building,  Washington,  DC  20250-3700, 
(202) 205-0279. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  10, 1994,  FSIS  published  a 
final  rule  to  establish  a  definition  of  the 
term  "healthy"  or  any  other  derivative 
"of  the  term  "health"  and  similar  terms 
on  meat  and  poultry  product  labeling 
(59  FR  24220).'  Under  9  CFR 
317.363(b)(3)  and  381.463(b)(3),  after      • 
November  10,  1997,  an  individual  meat 
or  poultry  product  qualifying  to  use  the 
term  "healthy"  or  any  other  derivative 


•  Final  Rule,  Nutrition  Labeling;  Use  of  "Healthy" 
and  Similar  Terms  on  Meat  and  Poultry  Product 
Ubeling.  59  FR  24220-24229,  May  10.  1994.  This 
document  may  be  viewed  in  the  FSIS  Docket  Room 
Monday  through  Friday  from  8:30  a.m.  until  4:30 
p.m..  or  accessed  via  the  World  Wide  Web  at 
http://www.access.gpo.gov. 
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of  that  term  on  its  label,  or  in  its 
labeling,  must  not  contain  more  than 
360  mg  of  sodium:  (a)  per  reference 
amount  customarily  consumed  (RACC); 
(b)  per  labeled  serving  size;  and  (c)  per 
50  grams  (g)  for  products  with  reference 
amounts  customarily  consumed  of  30  g 
or'less  or  2  tablespoons  or  less.  Further, 
under  9  CFR  317.363(b)(3)(i)  and 
381.463(b)(3)(i),  after  November  10, 
1997,  a  meal-type  product  qualifying  to 
use  the  aforementioned  term  or  any 
other  derivative  of  the  term  on  its  label 
or  in  its  labeling  must  not  contain  more 
than  480  mg  of  sodium  per  labeled 
serving  size. 

During  the  initial  24  months  of  the 
requirement's  implementation  date, 
which  is  defined  as  the  time  period 
prior  to  November  10,  1997,  the 
maximiun  sodium  level  for  individual 
meat  and  poultry  products  would  be 
allowed  to  reach  480  mg,  and  the 
maximum  sodium  level  for  meal-type 
products  would  be  allowed  to  reach  600 
mg.  This  time  period  and  its  correlating 
maximum  levels  are  referred  to  as  the 
"first- tier  sodium  level."  After 
November  10,  1997,  the  maximum 
sodium  level  for  individual  meat  and 
poultry  products  would  be  decreased  to 
360  mg,  and  the  maximum  sodium  level 
for  meal-type  products  would  be 
decreased  to  480  mg.  This  time  period 
and  its  correlating  maximum  levels  are 
referred  to  as  the  "second-tier  sodium 
level." 

Within  the  same  Federal  Register 
publication,  the  Food  and  Drug 
Administration  (FDA)  published  a  final 
rule  (59  FR  24232)  to  define  the  term 
"healthy"  under  section  403(r)  of  the 
Federal,  Food,  Drug  and  Cosmetic  Act 
(21  U.S.C.  343{r)).2  FDA's  rule 
established  the.  same  sodium  levels 
associated  with  the  use  of  the  "healthy" 
claim  that  FSIS'  rule  established  for  two 
separate  timeframes.  However,  the 
timeframes  in  FDA's  rule  differed  from 
those  established  by  FSIS'  rule. 

On  December  17,  1996,  ConAgra,  Inc„ 
petitioned  FSIS  to  "eliminate  the  sliding 
scale  sodium  requirement  for  foods 
labeled  'healthy'  by  eliminating  the 
entire  second-tier  levels  of  360  mg 
sodium  requirement  for  individual 
foods  and  480  mg  sodium  for  meal-type 
products.  "3  In  response  to  the  petition, 


^  Final  Rule,  Food  Labeling:  Nutrient  Content 
Claims.  Definition  of  Term:  Healthy.  59  FR  24232- 
24249.  May  10,  1994.  This  document  may  be 
accessed  via  the  World  Wide  Web  at 
http://t\'ww.access.gpo.gov. 

3  FSIS  Petition  #96-08.  ConAgra.  Inc.;  received 
Decemter  17,  1996.  This  document  may  be  viewed 
in  the  FSIS  Docket  Room  Monday  through  Friday 
from  B:30  a.m.  until  4:30  p.m.,  or  accessed  via  the 
World  Wide  Web  at  http://www.fsis.usda.gov/FOIA/ 
popuhr.htm  as  a  related  document  under  the 


FSIS  published  an  interim  final  rule  on 
February  13,  1998  (63  FR  7279).  which 
amended  §§  317.363(b)(3)  and 
381.463(b)(3)  by  extending  the  effective 
date  for  the  second-tier  sodiiun  levels 
(360  mg  for  individual  meat  and  poultry 
products  and  480  mg  for  meal-type 
products)  associated  with  the  term 
"healthy"  until  January  1,  2000.'*  The 
Agency  extended  the  effective  date  for 
the  following  reasons:  (1)  To  allow  time 
for  FSIS  to  reevaluate  the  standard, 
including  the  data  contained  in 
ConAgra's  petition  and  any  additional 
data  that  the  Agency  received;  (2)  to 
conduct  any  necessary  rulemaking;  and 
finally  (3)  to  allow  time  for  industry  to 
respond  to  the  rule  or  to  any  change  in 
the  rule  that  may  have  resulted  from  the 
Agency's  reevaluation. 

FDA  also  received  a  petition  from 
ConAgra,  Inc.,  requesting  that  the 
second-tier  sodium  levels  associated 
with  use  of  the  term  "healthy"  be 
removed  from  the  regulations.  In 
response  to  this  petition,  FDA 
announced  a  stay  of  the  provisions 
relating  to  the  lower  sodium  standards 
until  January  1,  2000  (62  FR  15390). ^ 

In  its  interim  final  rule,  FSIS  asked 
the  public  for  data  and  comments  in 
regard  to  the  second-tier  sodium  levels 
in  the  "healthy"  definition  and  other 
approaches  to  reduce  the  amount"  of 
sodium  in  meat  and  poultry  products 
labeled  "healthy."  FSIS  received  20 
responses  to  the  February  13, 1998, 
interim  final  rule,  which  presented 
strong  and  opposing  views  on  whether 
the  Agency  should  let  the  second-tier 
sodium  levels  take  effect,  and  provided 
a  significant  amount  of  data  relating  to 
the  use  of  the  term  "healthy."  Based  on 
the  information  available,  the  Agency 
concluded  that,  in  some  cases,  the 
second-tier  sodium  levels  may  be  overly 
restrictive,  thereby  eliminating  a  term 
that  may  potentially  assist  consumers  in 
maintaining  a  healthy  diet.  Accordingly, 
FSIS  published  a  subsequent  interim 
final  rule  on  December  28,  1999  (64  FR 
72490),  further  extending  the  second- 
tier  sodium  levels'  effective  date  until 


Notice.  Directives,  and  Federal  Register 
Publications  section. 

*  Interim  Final  Rule,  Food  Labeling:  Nutrient 
Content  Claims.  Definition  of  Term;  Healthy.  63  FR 
7279-7281.  February  13,  1998.  This  document  may 
be  viewed  in  the  FSIS  Docket  Room  Monday 
through  Friday  from  8:30  a.m.  un^l  4:30  p.m..  or 
accessed  via  the  World  Wide  Web  at  http:// 
www.fsis.usda.gov/FOIA/popular.htm  under  the 
Notices,  Directives,  and  Federal  Register 
Publications  section. 

^  Final  Rule;  partial  stay.  Food  Labeling:  Nutrient 
Content  Claims,  Definition  of  Term:  Healthy.  62  FR 
15390-15391,  April  1.  1997.  This  document  may  be 
accessed  via  the  World  Wide  Web  at  http:// 
www.access.gpo.gov. 


January  1,  2003.^  Similarly,  FDA 
published  a  final  rule  (64  FR  12886), 
which  extended  the  stay  on  their 
provisions  in  regard  to  the  lower 
sodium  levels  through  January  1,  2003. 
as  well.'^ 

FSIS  received  8  responses  to  its 
December  28,  1999,  interim  final  rule. 
Six  responses  conveyed  support  for 
extending  the  effective  date  of  the 
second-tier  sodium  level  until  adequate 
medical  and  technological  research  can 
be  conducted  to  demonstrate  that 
lowering  the  maximum  amount  of 
sodium  used  to  produce  these  types  of 
products  will  contribute  to  or  enhance 
a  "healthy"  diet.  The  commenters  stated 
that  a  "healthy"  diet  can  not  be  solely 
defined  or  maintained  by  consiuning 
lower  amounts  of  sodium.  Instead,  a 
"healthy"  diet  must  rely  on  maximizing 
and  minimizing  a  consumer's  intake  of 
all  nutrients,  including  sodium,  based 
on  the  individuality  of  the  consumer.  In 
addition,  the  commenters  stated  that 
lowering  the  sodium  level  would  affect 
the  products'  palatability,  which  would 
negatively  impact  the  demand  for  such 
products.  Further,  consumers  would  be 
forced  to  add  salt  to  these  products  to 
enhance  their  taste  prior  to 
consumption,  which  negates  the 
premise  of  lowering  sodium  intake  as  a 
means  of  lowering  the  health  risks 
associated  with  consuming  high  levels 
of  sodium.  One  commenter  asserted  that 
establishing  a  maximum  level  of  sodium 
contained  in  meat  and  poultrv'  products 
labeled  as  "healthy"  does  not  correlate 
to  the  definition  of  "healthy"  with 
respect  to  positive  health  benefits. 
Another  commenter  stated  that  the 
lowest  achievable  sodium  level  should 
be  used  as  the  maximum  limit  when 
producing  individual  or  meal-type  meat 
and  poultry  products,  and  that  FSIS 
should  proceed  with  the  intended 
effective  date  for  the  second-tier  sodium 
level  requirements. 

As  of  this  date,  FSIS  and  FDA  are 
continuing  their  efforts:  (1)  To 
reevaluate  appropriate  sodium  levels 
associated  with  the  use  of  the  term 
"healthy";  and  (2)  to  fully  consider  all 
options  that  preserve  the  public  health 


"* Interim  Final  Rule,  Food  Labeling:  Nutrient 
Content  Claims.  Definition  of  Term:  Healthy.  64  FR 
72490-72491,  December  28.  1999.  This  document 
may  be  viewed  in  the  FSIS  Docket  Room  Monday 
through  Friday  from  8:30  a.m.  until  4:30  p.m..  or 
accessed  via  the  World  Wide  Web  at  http:// 
vx'Ww.fsis.usda.gov/FOlA/popular.htm  under  t^ie 
Notices.  Directives,  and  Federal  Register 
Publications  section. 

.  '  Final  Rule;  extension  of  partial  slay.  Food 
Labeling;  Nutrient  Content  Claims,  Deflnition  of 
Term:  Healthy;  Extension  of  Partial  Stay.  64  FR 
12886.  March  16,  1999.  This  document  may  b«' 
accessed  via  the  World  Wide  Web  at  http:/! 
w\i-w. access. gpo.gov.  ^ 


462 


Federal  Register /Vol.  68,  No.  3 /Monday,  JaBuary  6,  2003 /Rules  and  Regulations 


intent  while  providing  manufacturers 
with  the  opportunity  to  use  the  term  on 
food  labeling  consistently  with  dietary 
guidelines.  Therefore,  as  the  agencies 
consider  whether  alternative  levels  may 
be  more  appropriate,  it  would  be 
contrary  to  the  public  interest  to  require 
manufactiu^rs  to  comply  with  the 
second-tier  sodium  levels  within  the 
"healthy"  definition  by  the  current 
effective  date  of  January  1,  2003. 
Moreover,  FSIS  is  taking  this  action  so 
that  its  labeling  regulations  remain 
consistent  with  those  promulgated  by 
FDA.  In  the  Federal  Register  dated  May 
8,  2002,  FDA  further  extended  the 
partial  stay  on  their  provisions  to 
coincide  with  the  aforementioned 
effective  date  of  January  1,  2006  (67  FR 
30795)."  Accordingly,  further  extending 
the  second-tier  sodium  level 
requirements'  effective  date  for  meat 
and  poultry  products  is  warranted. 

Executive  Order  12988^ 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12988, 
Civil  Justice  Reform.  States  and  local 
jurisdictions  are  preempted  by  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPLA)  from  imposing  any  marking, 
labeling,  packaging,  or  ingredient 
requirements  on  federally  inspected 
meat  and  poultry  products  that  are  in 
addition  to,  or  different  than,  those 
imposed  imder  the  FMIA  and  the  PPIA. 
States  and  local  jurisdictions  may, 
however,  exercise  conciuxent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  and  PPIA, 
or,  in  the  case  of  imported  articles,  that 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States. 

This  interim  final  rule  is  not  intended 
to  have  retroactive  effect. 

If  this  interim  final  rule  is  adopted, 
administrative  proceedings  will  not  be 
required  before  parties  may  file  suit  in 
court  challenging  this  rule.  However, 
the  administrative  procedures  specified 
in  9  CFR  306.5  and  381.35  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  interim  final  rule,  if 
the  challenge  involves  any  decision  of 
an  FSIS  employee  relating  to  inspection 
services  provided  under  the  FMIA  or 
PPIA. 


"  Final  Rule:  extension  of  partial  stay.  Food 
Labeling:  Nutrient  Content  Claims,  Definition  of 
Sodium  Levels  for  the  Term  "Healthy:"  Extension 
of  Partial  Stay.  67  FR  30795,  May  8,  2002.  This 
document  may  be  accessed  via  the  World  Wide 
Web  at  http://www.access.gpo.gov. 


Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

This  interim  final  rule  has  been 
determined  to  be  non-significant  and 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

The  Administrator  has  made  an  initial 
determination  that  this  interim  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601).  This  interim  final  rule  will  impose 
no  new  requirements  on  small  entities. 

FSIS  is  initiating  this  action  so  that  its 
labeling  regulations  remain  consistent 
with  those  promulgated  by  FDA. 
Moreover,  FSIS  needs  time  to  conclude 
its  reevaluation  of  the  impact  imposed 
by  further  reducing  limits  on  sodiimi 
contents  of  foods  labeled  as  "healthy"  to 
determine  if  the  costs  of  such  an  action 
exceed  the  benefits.  The  petitioner 
requesting  the  extension  presented  data 
to  support  that  lowering  the  sodium 
content  on  foods  labeled  as  "healthy" 
could  result  in  fewer  "healthy"  foods 
being  consumed  or  consumers  adding 
table  salt  to  improve  the  products' 
palatability.  In  addition,  the  petitioner 
suggested  that  lack  of  available 
substitutes  for  sodium  would  impair  the 
industry's  ability  to  continue 
manufacturing  "healthy"  foods  as 
currently  defined.  However,  information 
collected  by  the  Agency  continues  to 
support  our  belief  that  it  is  feasible  to 
produce  individual  meat  and  poultry 
products  with  a  sodium  level  of  360  mg 
or  less  at  this  time. 

FSIS  will  use  the  time  allotted  by  the 
extension  to  initiate  the  appropriate 
rulemaking,  and  respond  to  its 
comments.  Industry's  constituents  will 
be  afforded  ample  time  to  reformulate 
their  products  (a  critical  consideration 
since  product  reformulation  may  not  be 
a  simple  task  for  products  such  as  hot 
dogs)  and  modify  labeling. 

Five  commenters  to  the  December  28, 
1999,  FSIS  interim  final  rule  agreed 
with  the  petitioner  that  lowering  the 
sodium  level  would  affect  the  products' 
palatability.  One  commenter  posited 
that  establishing  a  maximum  level  of 
sodium  contained  in  meat  and  poultry 
products  labeled  as  "healthy"  does  not 
correlate  to  the  definition  of  "healthy" 
with  respect  to  positive  health  benefits. 
Another  commenter  supported  the 
implementation  of  the  second-tier 
sodium  level  with  the  intended  effective 
date.  The  last  commenter  stated  that  the 
health  risk  focus  should  not  be  directed 
towards  sodium,  and  the  effective  date 
should  be  extended  to  allow  FSIS  "time 
to  conduct  a  review  of  the  science  on 


this  issue  to  establish  the  basis  for 
removing  altogether  any  sodium-related 
disqualification  for  the  term  'healthy'." 
FSIS  continues  to  believe  that  further 
health  benefits  could  be  achieved  by 
lowering  the  sodium  content  of  foods 
labeled  as  "healthy".  However,  the 
Agency  needs  time:  (1)  To  conclude  its 
reevaluation  process  in  conjunction 
with  FDA;  and  (2)  to  initiate  the 
appropriate  rulemaking.  Therefore,  as 
the  agencies  consider  whether    ' 
alternative  levels  may  be  more 
appropriate  it  would  be  contrary  to  the 
public  interest  to  require  manufacturers 
to  comply  with  the  lower  sodium  levels 
in  the  "healthy"  definition  by  the 
current  effective  date  of  January  1,  2003. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procediu-es  Act  (5  U.S.C. 
553)  it  is  the  practice  of  the 
Administrator  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  regulations.  However,  the 
extended  effective  date  in  this  interim 
final  rule  does  not  establish  any  new 
rules.  In  addition,  this  interim  final  rule 
must  be  published  in  the  Federal 
Register  prior  to  January  1,  2003, 
because  that  is  the  current  effective  date 
in  the  regulations.  Therefore,  the 
Administrator  has  determined  that 
publication  of  a  proposed  rule  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  under  5 
U.S.C.  553(b){B).  For  the  same  reasons, 
the  Administrator  waives  the  30-day 
delayed  effective  date  under  5  U.S.C. 
553(d). 

Paperwork  Requirements 

There  is  no  paperwork  associated 
with  this  action. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensiu"e  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice;  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv,  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  web  page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  "of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
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consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  Web  site  at 
http://www.fsis.usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

List  of  Subiects 

9CFRPart317 

Food  labeling,  Meat  inspection. 
Nutrition. 

9  CFR  Part  381 

Food  labeling.  Nutrition,  Poultry  and 
poultry  products. 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  parts  317 
and  381  of  the  Federal  meat  and  poultry 
products  inspection  regulations  as 
follows: 

PART  317— LABELING,  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  for  part  317 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18, 
2.53. 

4  31 7.363    [Amended] 

2.  Section  317.363  is  amended  by 
removing  the  phrase  "through  January 
1,  2003"  in  paragraph  (b)(3) 
introductory  text  and  (b)(3)(i)  and 
replacing  it  with  "through  January  1, 
2006". 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  authority  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f.  450;  21  U.S.C. 
451-470;  7  CFR  2.18,  2.53. 

§381.463    [Amended] 

4.  Section  381.463  is  amended  by 
removing  the  phrase  "through  January 
1,  2003"  in  paragraph  (b)(3) 
introductory  text  and  (b)(3)(i)  and 
replacing  it  with  "through  January  1, 
2006". 


Done  at  Washington,  DC.  on:  December  30, 
2002. 

Dr.  Garry  L.  McKee, 
Administrator. 
[FR  Doc.  02-33150  Filed  12-31-02:  3:25  pm] 

BILLING  CODE  3410-OM-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 

RIN3150-AG74 

List  of  Approved  Spent  Fuel  Storage 
Casks:  Standardized  Advanced 
NUHOMS-24PT1;  Addition 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  add  the  Standardized 
Advanced  NUHOMS*  System  to  the  list 
of  approved  spent  fuel  storage  casks. 
The  Standardized  Advanced  NUHOMS® 
System  has  improved  shielding  and  the 
ability  to  withstand  a  higher  seismic 
spectra  than  the  Standardized 
NUHOMS^  System;  otherwise,  the  cask 
designs  are  the  same.  This  amendment 
allows  the  holders  of  power  reactor 
operating  licenses  to  store  spent  fuel  in 
this  approved  cask  system  under  a 
general  license. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jayne  McCausland,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6219,  e-mail  jmm2@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended 
(NWPA),  requires  that  "[tjhe  Secretary 
[of  the  Department  of  Energy  (DOE)) 
shall  establish  a  demonstration  program, 
in  cooperation  with  the  private  sector, 
for  the  dry  storage  of  spent  nuclear  fuel 
at  civilian  nuclear  power  reactor  sites, 
with  the  objective  of  establishing  one  or 
more  technologies  that  the  (Nuclear 
Regulatory]  Commission  may,  by  rule, 
approve  for  use  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
maximum  extent  practicable,  the  need 
for  additional  site-specific  approvals  by 
the  Commission."  Section  133  of  the 
NWPA  states,  in  part,  that  "(tlhe 
Commission  shall,  by  rule,  establish' 
procedures  for  the  licensing  of  any 
technology  approved  by  the 


Commission  under  Section  218(a)  for 
use  at  the  site  of  any  civilian  nuclear 
power  reactor." 

To  implement  this  mandate,  the  NRC 
approved  dry  storage  of  spent  nuclear 
fuel  in  NRC-approved  casks  under  a 
general  license  by  publishing  a  final 
rule  in  10  CFR  part  72  entitled,  'General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181;  July 
18,  1990).  This  rule  also  established  a 
new  Subpart  L  within  10  CFR  part  72, 
entitled  "Approval  of  Spent  Fuel 
Storage  Casks,"  containing  procedures 
and  criteria  for  obtaining  NRC  approval 
of  spent  fuel  storage  cask  designs. 

Discussion 

This  rule  will  add  the  Standardized 
Advanced  NUHOMS "  System 
(Standardized  Advanced  NUHOMS''- 
24PT1)  to  the  list  of  approved  cask 
designs.  Following  the  procedures 
specified  in  10  CFR  72.230  of  subpart  L, 
Transnuclear,  Inc.,  (TN)  submitted  an 
application  for  NRC  approval  together 
with  the  Safety  Analysis  Report  (SAR) 
entitled,  "Final  Safety  Analysis  Report 
for  the  Standardized  Advanced 
NUHOMS-'  Horizontal  Modular  Storage 
System  for  Irradiated  Nuclear  Fuel." 
The  NRC  evaluated  the  TN  submittal 
and  issued  a  preliminary  Safety 
Evaluation  Report  (PSER)  and  a 
proposed  Certificate  of  Compliance 
(CoC)  for  the  Standardized  Advanced 
NUHOMS®  System.  The  NRC  published 
a  proposed  rule  in  the  Federal  Register 
(67  FR  6203;  February  11,  2002)  to  add 
the  Standardized  Advanced 
NUHOMS*-24PTl  cask  system  to  the 
listing  in  10  CFR  72.214.  The  comment 
period  ended  on  April  29,  2002.  Seven 
comment  letters  were  received  on  the 
proposed  rule. 

Based  on  its  review  and  analysis  of 
public  comments,  the  NRC  stafif  has 
determined  that  no  modifications  will 
be  made  to  the  proposed  CoC,  including 
its  appendices,  the  Technical 
Specifications,  and  the  Approved 
Contents  and  Design  Features,  for  the 
Standardized  Advanced  NUHOMS  " 
System.  No  modifications  will  be  made 
to  the  PSER. 

The  NRC  finds  thafthe  Standardized 
Advanced  NUHOMS  "-241^1  cask 
system,  as  designed  and  when 
fabricated  and  used  in  accordance  with 
the  conditions  specified  in  its  CoC, 
meets  the  requirements  of  part  72.  Thus, 
use  of  the  TN  Standardized  Advanced 
NUHOMS '-24PT1  cask  system,  as 
approved  by  the  NRC,  will  provide 
adequate  protection  of  public  health  and 
safety  and  the  environment.  With  this 
final  rule,  the  NRC  is  approving  the  use 
of  the  Standardized  Advanced 
NUHOMS®-24PTl  cask  system  under 
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the  general  license  in  10  CFR  part  72, 
Subpart  K,  by  holders  of  power  reactor 
operating  licenses  under  10  CFR  part  50. 
Simultaneously,  the  NRC  is  issuing  a 
final  SER  and  CoC  that  will  be  effective 
on  February  5.  2003.  Single  copies  of 
the  CoC  and  SER  are  available  for  public 
inspection  and/or  copying  for  a  fee  at 
the  NRC  Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD. 

Summary  of  Public  Comments  on  the 
Proposed  Rule 

The  NRC  received  seven  comment 
letters  on  the  proposed  rule.  The 
commenters  included  a  public  citizens' 
petition,  two  public  citizens,  two  public 
interest  organizations,  one 
environmental  justice  org£inization,  and 
one  health  professional  organization. 
Copies  of  the  public  comments  are 
available  for  review  at  the  NRC  Public 
Document  Room,  11555  Rockville  Pike, 
Rockville,  MD.  The  comments  received 
are  also  available  electronically  at  the 
NRC's  Public  Electronic  Reading  Room 
on  the  Internet  at  http://www.nrc.gov/ 
reading-rm/ adams.html.  From  this  site, 
the  public  can  gain  entry  into  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  or  301^15-4737, 
or  by  e-mail  to  pdr@nrc.gov.  If  you  do 
not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  PDR. 

Comments  on  the  Transnuciear,  Inc., 
Standardized  Advanced  NUHOMS® 
System 

The  proposed  listing  of  the  TN 
Standardized  Advanced  NUHOMS® 
System  within  10  CFR  72.214,  "List  of 
approved  spent  fiiel  storage  casks,"  has 
not  been  changed  as  a  result  of  the 
public  comments.  A  review  of  the 
comments  and  the  NRC  staffs  responses 
follow: 

Comment  1:  Several  commenters 
strongly  opposed  the  storage  or 
transportation  of  spent  fuel  as  proposed 
by  Southern  California  Edison  (SCE)  at 
the  San  Onofre  Nuclear  Generating 
Station  (SONGS).  These  commenters 
raised  a  number  of  site-specific  issues 
relating  to  the  SONGS  site  and  the 
potential  storage  of  spent  fuel  at  the  site. 
One  commenter  stated  that  the 
development  and  operation  of  a 
"nuclear  dump"  in  a  highly  populated, 
dangerously  seismically  active 
geological  region,  without  a  site-specific 
examination  of  critical,  scientific, 
technical,  economic,  and  other  relevant 


issues,  is  unconscionable  as  an  arrogant 
and  indifferent  treatment  of  the  local 
population's  welfare  and  safety  in  both 
short-  and  long-term  effects.  The  site- 
specific  issues  raised  by  the  commenters 
included  comments  related  to  costs  to 
ratepayers,  exact  transportation  routes 
for  removal  of  spent  fuel  from  SONGS, 
notification  of  public  officieils  along 
transportation  routes,  number  of 
shipments,  total  population  along 
transportation  routes,  cost  of 
transportation,  training  of  SONGS 
employees,  creation  of  jobs  at  SONGS 
and  in  the  vicinity,  decrease  in  property 
values  near  SONGS,  concern  over  the 
increased  capacity  of  the  spent  fuel 
pool,  etc.  The  comments  also  included 
several  related  to  emergency  planning  at 
SONGS.  One  commenter  stated  that  the 
proposed  NUHOMS  casks  diat  SCE 
intends  to  bring  onsite  at  SONGS  were 
not  the  safest  and  most  secure  casks 
available  on  the  market  and  that  the 
NRC  must  force  SCE  to  use  the  safest 
cask  design  for  a  site  that  sits  in  an 
earthquake  fault  zone.  The  commenters 
believed  that  the  seismic  issue  must  be 
addressed  and  independently  reviewed 
by  the  United  States  Geological  Survey 
and  the  NRC  and  that  the  issues  should 
be  aired  in  public  foriuns  in  Southern 
California.  One  commenter  made 
reference  to  several  California  laws  and 
actions  that  California  should  require 
SONGS  to  implement.  One  commenter 
stated  that  all  television  stations  should 
conduct  an  emergency  broadcast  check 
announcement  for  SONGS. 

Response:  The  site-specific  issues 
related  to  SCE  potentially  using  the 
Standardized  Advanced  NUHOMS® 
System  are  beyond  the  scope  of  this 
rulemaking.  Similarly,  transportation 
issues  are  beyond  the  scope  of  this 
rulemaking.  This  rulemaking  is  focused 
solely  on  whether  to  add  a  particular 
design,  the  Standardized  Advanced 
NUHOMS*  System,  to  the  list  of 
approved  casks.  The  rulemaking  will 
enable  licensees  to  use  this  cask  system 
under  the  general  license  provisions  of 
10  CFR  part  72.  By  rulemaking,  in 
§  72.210,  the  NRC  granted  a  general 
license  to  all  reactor  facilities  to  operate 
an  independent  spent  fuel  storage 
installation  (ISFSI).  For  SCE  to  be  able 
to  operate  an  ISFSI  at  SONGS  under  a 
general  license,  certain  conditions  in 
Part  72  must  be  met,  which  include 
using  casks  which  have  been  approved 
by  the  NRC  via  ndemaking,  and 
performing  written  evaluations  which 
establish,  among  other  things,  that  the 
reactor  site  parameters,  including 
analyses  of  earthquake  intensity,  are 
enveloped  by  the  cask  design  bases. 

This  rulemaking  is  the  authority  for 
general  licensees  and  not  specific 


licensees.  Any  licensee  who  chooses  to 
use  this  cask  imder  a  general  license 
will  need  to  comply  with  the  Technical 
Specifications  (TS)  and  the  Certificate  of 
Compliance  (CoC)  conditions,  such  as 
training  of  staff.  Decisions  made  by 
specific  utilities  on  why  a  specific  cask 
is  chosen  over  another  design  are 
beyond  the  scope  of  this  rulemaking.  If 
SCE  chooses  to  use  the  Standardized 
Advanced  NUHOMS®  System  at  the  San 
Onofre  site,  the  licensee  will  be  required 
to  perform  an  evaluation  in  accordance 
with  §  72.212  to  determine  whether 
activities  related  to  storage  of  spent  fuel 
under  the  general  license  would  involve 
any  changes,  tests,  or  experiments  under 
§  50.59.  In  addition,  licensees  would 
evaluate  programs,  such  as  emergency 
planning,  as  a  part  of  their  evaluations 
under  §  72.212.  In  accordance  with 
§  50.59,  the  licensee  would  make 
changes  as  necessary  to  existing  systems 
and  any  physital  changes  to  the  facility 
as  necessary  to  accommodate  new  cask 
designs.  Each  of  these  changes  would 
need  to  be  evaluated  per  §  50.59  to 
determine  the  impact  on  other  systems 
and  on  existing  safety  analyses. 

Comment  2:  One  of  the  commenters 
stated  that  all  meetings  regarding  high- 
level  waste  storage  at  SONGS  or  the 
transportation  of  irradiated  fuel  casks 
off  site  must  be  public  and  be  held  near 
the  site  and  that  all  documents  should 
be  made  public. 

flesponse;  This  comment  is  beyond 
the  scope  of  this  rulemaking.  However, 
it  is  NRC  policy  that  meetings  with 
licensees  be  noticed  in  advance  and  be 
open  to  the  public,  unless  proprietary, 
safeguards,  or  other  protected 
information  is  to  be  discussed.  It  is  also 
NRC  policy  that  dociunents  be  made 
public  through  the  Agencywide 
Document  Access  and  Management 
System  (ADAMS),  unless  they  contain 
proprietary,  safeguards,  or  other 
protected  information. 

Comment  3:  One  commenter 
recommended  that  no  transportation  be 
allowed  without  limitation  or  phase  out 
of  the  production  of  the  high-level 
radioactive  waste  at  SONGS.  The 
commenter  further  recommended  that 
the  NRC,  Southern  California  Counties, 
and  the  State  of  California  require  SCE 
to  replace  and  phase  out  energy  that 
increases  production  of  high-level  waste 
with  increased  renewable  sources  and 
conservation  technologies  ideally  before 
irradiated  fuel  pools  are  full  in  2006. 
The  commenter  believed  that  any  spent 
fuel  stored  at  SONGS  will  never  leave 
the  site.  One  commenter  stated  that  the 
license  for  SONGS  should  not  be 
approved  until  the  health  effects  of 
offsite  radioactive  exposure  are 
included  in  a  risk  analysis  by  the 
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California  Coast£d  Commission,  State  of 
California,  or  the  NRC.  The  commenter 
recommended  that  the  Coastal 
Commission  and  the  State  of  California 
research  the  legality  of  SCE's  proposed 
storage  site  at  SONGS. 

Response:  This  comment  is  beyond 
the  scope  of  this  rulemaking.  The  NRC 
approval  process  for  a  dry  cask  CoC 
does  not  require  site-specific  actions 
such  as  an  independent  approval  or 
analysis  by  a  State  government  or  entity. 

Comment  4:  One  commenter 
supported  the  view  that  the  structure 
and  financing  of  the  Nuclear  Waste 
Fund  requires  a  major  overhaul. 

Response:  This  comment  is  beyond 
the  scope  of  this  rulemaking.  The 
decision  to  initiate  a  major  overhaul  of 
the  Nuclear  Waste  Fund  is  a  policy 
matter  for  the  current  Administration  to 
consider  in  conjunction  with  Congress. 
The  NRC  does  not  oversee  the  Nuclear 
Waste  Fund. 

Comment  5:  One  commenter  stated 
that  the  technical  analyses,  which  are 
required  under  §  72.212  to  demonstrate 
how  proposed  casks  will  be  capable  of 
safely  storing  spent  fuel,  being 
monitored,  and  safely  transporting  the 
fuel  and  how  the  public  health,  saifety, 
and  welfare  will  be  maintained,  must  be 
made  public.  The  commenter  stated  that 
withholding  these  important  technical 
analyses  is  a  serious  breach  of  faith  and 
the  rules.  Several  commenters  requested 
that  the  public  comment  period  be 
extended  until  all  of  the  technical 
analyses  and  reports  have  been  made 
fully  and  publicly  available. 

Response:  The  NRC  agrees  that  all 
documents  that  support  the  approval  of 
the  cask  design  must  be  made  public. 
The  documents  referenced  in  the 
proposed  rule  which  provide  the  basis 
for  the  rule  are  publicly  available. 
Documents  related  to  SONGS  arenot 
part  of  and  do  not  support  this 
rulemaking  and,  therefore,  a  request  for 
those  documents  is  beyond  the  scope  of 
this  rulemaking.  The  request  to  extend 
the  public  comment  period  until  all  of 
SCE's  §  72.212  technical  analyses  and 
reports  have  been  made  fully  and 
publicly  available  is  beyond  the  scope 
of  this  rulemaking,  since  it  deals  with 
site-specific  issues.  The  availability  of 
the  studies  is  not  relevant  to  the 
question  on  which  public  comment  is 
invited;  i.e.,  whether  this  generic  cask    - 
design  should  be  certified  by  the  NRC. 
A  request  for  extension  of  the  comment 
period  filed  by  Ms.  Patricia  Borchmann 
was  denied  by  letter  dated  March  27, 
2002,  from  Dr.  Donald  A.  Cool,  Director 
of  the  NRC's  Division  of  Industrial  and 
Medical  Nuclear  Safety. 

Comment  6:  One  commenter  stated 
that  the  NRC's  risk  assessment  and  its 


methodology  needs  another  look  and  is 
outdated.  The  commenter  stated  that  the 
probability  of  an  extreme  hazard  (such 
as  tsunami,  earthquake,  and  terrorist 
attack)  is  not  as  low  as  the  outcome  of 
computer  modeling  and  simulations 
indicate.  The  commenter  stated  that 
diu-ing  the  entire  history  of  the  nuclear 
industry  in  the  United  States,  the  NRC 
has  been  in  denial  about  the  real  risks 
of  operating  nuclear  generating  stations, 
especially  the  sites  located  in  highly 
populated,  seismically  active  areas,  as 
well  as  the  sites  that  are  in  areas  that 
make  them  totally  vulnerable  to 
tsunamis. 

Response:  The  commenter  did  not 
specifically  identify  what  NRC  risk 
assessment  was  of  concern,  hence  this 
comment  is  beyond  the  scope  of  this 
rulemaking  which  is  related  to  the 
safety  review  of  a  storage  cask.  Risk 
assessment  and  methodology 
development  are  an  evolving  process  in 
the  NRC.  Thus,  the  risk  insights 
obtained  from  this  process  are  based  on 
many  quantitative  and  qualitative 
factors,  such  as  statutory  requirements 
and  public  and  stakeholder  interests, 
before  conclusions  and 
reconunendations  affecting  safety  are 
made.  Comments  about  terrorist  attacks 
and  seismic  conditions  are  also  beyond 
the  scope  of  this  rulemaking.  The 
consideration  of  seismic  conditions  at  or 
near  a  spent  fuel  storage  facility,  where  • 
a  storage  cask  would  be  placed,  must  be 
addressed  by  the  licensee  who  uses  the 
casks.  Prior  to  use,  each  licensee  must 
evaluate  the  seismic  and  other  site- 
specific  conditions  at  the  site  to 
determine  that  the  design  of  the  cask  is 
suited  to  the  conditions  it  would  be 
expected  to  experience  during  its 
operational  lifetime.  This  would  include 
seismic  loads.  The  site-specific 
parameters  are  delineated  in  TS  4.4.3. 

Comment  7:  One  commenter  strongly 
believed  that  dry  cask  storage  raises 
many  troubling  public  health  questions. 
However,  the  commenter  did  not 
provide  any  specific  examples. 

Response:  The  mission  of  the  NRC  is 
to  provide  reasonable  assurance  that  the 
health  and  safety  of  the  general  public 
will  be  protected  from  the  dangers  . 
involved  in  the  commercial  use  of 
radioactive  materials.  The  rulemaking 
process  involves  a  detailed  technical 
review  of  the  storage  cask  design  to 
ensure  the  safety  of  the  cask  for  storage 
of  spent  fuel. 

Comment  8:  One  commenter  asked 
that  NRC  reconsider  the  refusal  to 
require  or  provide  a  site-specific 
consideration  of  this  extensive 
modification  of  an  existing  license  and 
its  related  nuclear  facility.  The  residents 
of  Southern  California  have  a  right  to 


formal,  legal,  and  killy  adjudicated 
hearings  in  any  such  critical  and 
extensive  change  at  San  Onofre. 

Response:  This  comment  is  beyond 
ihe  scope  of  this  rulemaking.  This 
rulemaking  is  focused  solely  on  whether 
to  add  a  particular  design,  the 
Standardized  Advanced  NUHOMS* 
System,  to  the  list  of  approved  casks. 
The  rulemaking  will  enable  licensees  to 
use  this  cask  system  under  the  general 
license  provisions  of  Part  72.  The 
rulemaking  does  not  address  site- 
specific  issues  related  to  potential  users. 
This  design  could  be  used  by  any 
general  licensee.  By  rulemaking,  in 
§  72.210,  NRC  granted  a  general  license 
to  all  reactor  facilities  to  operate  an 
ISFSI  without  any  further  site-specific 
licensing  actions. 

Comment  9:  A  commenter  raised  the 
question  that,  while  bolting  NUHOMS 
casks  to  the  pad  may  prevent  tipping, 
what  will  keep  the  concrete  pad  froin 
cracking  leading  to  possible  offsite 
radioactive  exposure. 

Response:  The  concrete  storage  pad  is 
a  site-specific  design  component  of  a 
storage  facility,  which  is  beyond  the 
scope  of  this  cask  design  rulemaking.  In 
accordance  with  §  72.212,  the  cask 
operators  (licensees)  are  required  to 
perform  written  evaluations  to  ensure 
that  storage  pads  have  been  designed  to 
adequately  support  the  storage  casks. 
See  TS  Section  4.4.3.  Item  #8,  which 
provides  the  seismic  parameter  that 
would  need  to  be  evaluated.  The 
earthquake  motions  are  defined  for  the 
top  surface  of  the  concrete  storage  pad. 
A  specific  ISFSI  site  utilizing  the  cask 
system  must  demonstrate  that  the 
design  seismic  condition  for  that  facility 
does  not  produce  seismic  effects  greater 
than  those  specified  for  the  top  of  the 
storage  pad.  Further,  the  pads  provide  a 
flat,  stable  surface  for  resting  the  storage 
casks,  and  any  cracks  in  the  pads  would 
have  no  effect  on  cask  integrity. 

Comment  10:  One  commenter  stated 
that  withholding  from  the  public 
important  technical  analyses  which 
would  demonstrate  how  proposed  casks 
will  be  capable  of  safely  storing  spent 
fuel  for  the  entire  lifetime  that  spent 
fuel  will  be  stored  on  site,  how  it  will 
be  monitored,  how  casks  can  later  be 
safely  transported  at  some  time  in  the 
distant  future,  and  how  the  public 
health,  safety,  and  welfare  will  be  fully 
maintained  is  a  serious  breach  of  faith 
and  the  rules.  Another  commenter 
stated  that  ciurently  casks  are  licensed 
(approved)  for  20  years,  and  was 
concerned  that  many  utilities,  including 
SCE,  have  stated  in  their  applications 
that  the  casks  may  remain  on  site  for  up 
to  100  years. 
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Response:  Technical  documents 
related  to  this  rulemaking  are  publicly 
available  for  inspection  and  copying  at 
the  NRC  Public  Document  Room  and 
may  also  be  viewed  and  downloaded 
electronically  via  the  rulemaking 
website.  In  accordance  with  current 
NRC  regulations,  a  site  may  store  spent 
nuclear  fuel  in  a  given  cask  for  a  period 
of  20  years.  Storage  of  spent  nuclear  fuel 
for  a  period  beyond  20  years  is  beyond 
the  scope  of  this  rulemaking.  TS  Section 
5.2.5  includes  a  requirement  to  monitor 
the  thermal  performance  of  each  cask, 
and  Section  5.2.3  includes  a 
requirement  to  develop  a  radiological 
environmental  monitoring  program. 

Comment  1 1 :  One  commenter  asked 
who  at  the  NRC  has  approved  cranes, 
other  moving  equipment,  and  casks,  and 
what  independent  verification  process 
was  used. 

Response:  The  equipment 
qualification  for  lifting  and  moving 
heavy  loads  is  addressed  in  the  CoC  for 
the  cask  design  as  Condition  #5.  This 
item  states  that  a  plant-specific  safety 
review  (under  §  50.59  or  §  72.48)  is 
required  to  show  operational 
compliance  with  plant-specific  heavy 
load  requirements.  Each  licensee  who 
uses  the  storage  cask  is  responsible  for 
ensuring  that  any  moving  equipment 
that  will  be  used  meets  NRC  regulatory 
requirements.  The  NRC  conducts 
inspections  of  licensees'  loading 
activities,  and  such  inspections  would 
verify  that  heavy  load  issues  would  be 
addressed  by  licensees.  The  NRC 
approves  cask  designs  for  spent  nuclear 
fuel  storage  in  accordance  with  the 
requirements  of  Part  72. 

Comment  12:  One  commenter  asked 
how  the  NRC's  independent  verification 
process  for  the  proposed  NUHOMS 
casks  has  changed  to  address  problems 
that  arose  with  other  cask  designs. 
Problems  included  flammable  hydrogen 
gas  bubbles,  zinc  interactions  that  can 
cause  an  explosion,  welding  problems, 
procedure  adherence,  quality  control, 
cracking,  helium  leaks,  cask  loading, 
flaws  in  neutron  shielding  material, 
faulty  O-rings,  unloading  procedures, 
and  cask  deterioration  within  a  few 
years  of  installation. 

Response:  When  problems  have 
arisen,  the  NRC  has  taken  appropriate 
action  to  av.oid  future  problems.  The 
NRC  staff  conducted  its  independent 
safety  review  of  the  proposed  cask 
design,  keeping  in  mind  design  issues 
that  have  occiured  in  other  cask  designs 
over  the  past  several  years.  It  found  no 
evidence  of  design-specific 
characteristics  or  issues  that  could  lead 
to  repeat  of  the  design  concerns  raised 
in  this  comment. 


Comment  13:  One  commenter  stated 
that  the  NRC  must  guarantee  the  public 
that  the  following  will  not  occur  if 
NUHOMS  casks  are  allowed  for  storage 
of  high-level  radioactive  waste:  (a) 
Design  flaws;  (b)  vents  cut  off  from  air 
flow  due  to  debris;  (c)  faulty  parts  and 
equipment;  (d)  cracking;  (e)  casks 
approved  without  NRC's  CoC;  and  (f) 
exemptions  from  NRC  policies  granted 
to  any  casks  or  cask  siting,  loading, 
transferring,  or  transportation 
procedures. 

Response:  The  NRC  takes  its 
responsibility  as  a  regulatory  agency 
very  seriously  along  with  its  mission  to 
protect  the  health  and  safety  of  the 
public  from  dangers  associated  with  the 
use  of  radioactive  materials.  The  NRC 
staff  of  technical  experts  has  completed 
a  thorough  review  of  the  Standardized 
Advanced  NUHOMS®  System  cask 
design.  As  needed,  NRC  may  conduct 
inspections  of  vendors  and  contractors 
and  may  witness  dry  run  exercises  and 
the  first  fuel  loading  of  the  cask  when 
it  occurs  to  verify  that  the  design 
methods  were  acceptable,  that  cooling 
capability  will  be  maintained,  and  that 
proper  parts  have  been  used  in  the 
fabrication  process.  No  casks  can  be 
approved  without  a  CoC  being  issued, 
and  any  exemptions  from  NRC 
regulations  must  be  justified  and 
approved  by  the  NRC.  In  addition,  any 
licensee  that  uses  one  of  these  casks  in 
the  future  must  piuchase,  use,  and 
maintain  the  casks  in  accordance  with 
an  NRC-approved  Quality  Assurance 
(QA)  program.  A  QA  program  provides 
checks  and  balances  to  ensure  that  the 
quafity  of  the  casks  is  addressed  during 
all  stages  of  design,  fabrication,  use, 
maintenance,  loading,  and  unloading  (if 
required). 

Comment  14:  One  commenter  asked  if 
there  is  video  footage  demonstrating  an 
actual  fuel  removal  into  NUHOMS  casks 
at  any  other  nuclear  facility?  If  so, 
where  can  the  public  view  a  copy?  If 
not,  the  commenter  requested  that  one 
be  required  and  sent  to  all  communities 
that  will  use  NUHOMS  casks  to  store 
high  level  radioactive  waste  onsite  for 
10-100  years,  if  not  permanently. 

Response:  The  commenter's  request 
for  such  a  video  is  beyond  the  scope  of 
this  rulemaking.  There  are  no  NRC 
regulatory  requirements  for  licensees  to 
use,  or  submit  as  part  of  an  application, 
video  footage  demonstrating  the  loading 
of  spent  nuclear  fuel  into  a  NUHOMS 
cask. 

Comment  15:  One  commenter 
believed  that  all  information,  including 
the  NRC  independent  verification  of 
SCE's  studies,  demonstrating  that 
NUHOMS  casks  are  capable  of 
withstanding  a  7.5-magnitude 


earthquake  should  be  made  available  to 
communities  within  a  50-mile  radius  of 
SONGS. 

Response:  The  conmient  about 
verification  of  SCE's  studies  is  a  site- 
specific  issue  and  therefore  beyond  the 
scope  of  this  rulemaking.  It  is  NRC 
policy  that  documents  be  made  public 
through  ADAMS,  unless  they  contain 
proprietary,  safeguards,  or  other 
protected  information.  In  this  case,  NRC 
staff  completed  its  review  of  the  seismic 
capability  of  the  cask  design  to 
withstand  the  forces  of  an  earthquake 
that  produces  accelerations  in  two 
horizontal  directions  of  1.5  g  and  a 
vertical  acceleration  of  1.0  g  acting 
simultaneously,  as  documented  in  the 
SER. 

Comment  16:  One  commenter  stated 
that,  according  to  the  NRC  in  1990,  the 
"conservative"  approach  to  financing 
assumptions  would  entail  no  repository 
until  2025,  and  onsite  dry  cask  storage 
in  the  interim.  The  commenter 
questioned  what  assurances  (real  tests) 
do  residents  near  the  reactor  have  that 
casks  will  not  leak,  corrode,  or  in  any 
way  negatively  impact  safety,  as  the 
casks  are  only  certified  for  20  years  and 
taking  into  consideration  the  NRC  quote 
above.  The  commenter  asked  what  state- 
of-the-art  testing  has  been  done  to 
assure  residents  within  50  miles  of  the 
ISFSI  that  NUHOMS  casks  can 
withstand  earthquakes,  faulty  welds, 
corroded  welds,  fuel  leakage,  and/or 
terrorism  for  100  years,  if  not 
permanently. 

Response:  The  NRC  staff  completed 
its  review  of  the  seismic  capability  of 
the  cask  design  to  withstand  the  forces 
of  an  earthquake,  and  this  is 
documented  in  the  SER.  The  capability 
to  deal  with  security  threats  or  terrorism 
'  attacks  is  addressed  under  Part  73  and 
is  beyond  the  scope  of  this  rulemaking. 
Problems  with  welds  and  fuel  leaking 
would  be  addressed  by  procedures  and 
the  QA  program  of  the  licensee  and 
implemented  during  fabrication  and 
loading  which  is  beyond  the  scope  of 
this  rulemaking  as  well.  Dry  casks  are 
designed  to  maintain  their  confinement 
integrity  for  the  licensed  period;  i.e.,  20 
years.  During  the  life  of  a  cask,  the 
licensee  must  conduct  periodic 
inspections  and  maintenance  to  ensure 
that  the  cask  design  functions  remain  as 
specified  in  the  CoC.  Storage  of  spent 
fuel  in  this  cask  design,  beyond  20 
years,  is  beyond  the  scope  of  this 
rulemaking.  A  separate  NRC  review  and 
approval  would  be  needed  for  storage 
beyond  the  20-year  period. 

Comment  1 7:  One  conunenter  asked 
how  damaged  fuel  assemblies  will  be 
handled  and  what  independent 
verification  has  the  NRC  done  to  assure 
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that  this  is  the  safest  method  of 
handling  damaged  fuel  assemblies.  The 
commenter  asked  where  the  public  can 
view  this  independent  verification. 

Response:  NRC  Spent  Fuel  Project 
Office  hiterim  Staff  Guidance— 1  (ISG- 
1)  states  that  spent  nuclear  fuel  with 
known  or  suspected  cladding  defects 
greater  than  a  hairline  crack  or  a  pinhole 
leak  (damaged  fuel)  should  be  canned 
for  storage.  TS  Z.l.a  states  that  damaged 
fuel  assemblies  shall  be  placed  in 
confinement  cans.  The  purpose  of 
canning  is  to  confine  gross  fuel  particles 
to  a  known,  subcritical  volume  during 
off-normal  and  accident  conditions,  and 
to  facilitate  handling  and  retrievability. 
ISG-1  is  publicly  available  on  the  NRC 
Web  site. 

Comment  18:  One  commenter  asked 
what  risk  analysis  studies  the  NRC  did 
to  assiu'e  that  high  level  radioactive 
waste  can  be  safely  transferred  to  barges, 
trains,  and/or  trucks  for  eventual 
transportation.  The  analysis  should 
have  included  seismic  issues  regarding 
an  earthquake  during  transfer  of 
radioactive  fuel  from  pools  to  casks  and 
from  casks  to  transportation  modes.  The 
commenter  further  stated  that  if  no  risk 
analysis  was  done,  one  must  be 
completed  before  high  level  radioactive 
waste  is  allowed  to  be  transferred  bom 
irradiated  fuel  pools  to  NUHOMS  casks, 
much  less  transferred  to  transportation 
modes. 

Response:  Transportation  comments 
are  beyond  the  scope  of  this  Part  72 
rulemaking.  The  NRC  has  performed  a 
number  of  transportation  risk  studies, 
and.  currently  the  Package  Performance 
Study  is  in  progress  to  study  what  the 
effects  of  impact  and  fire  conditions 
beyond  current  regulations  would  be  for 
a  recently  approved  transportation  cask 
design.  The  effects  of  the  forces  from  an 
earthquake  during  transfer  of 
radioactive  fuel  from  a  spent  fuel  pool 
to  a  storage  cask  would  have  to  be 
considered  in  the  procedures  and  the 
design  of  handling  equipment  in 
accordance  with  Part  50  requirements 
that  would  be  in  effect  by  the  licensed 
utility  that  would  be  conducting  fuel 
movement.  Dealing  with  the  impact  of 
an  earthquake  during  the  movement  of 
casks  to  a  truck  or  train  would  be 
addressed  by  the  requirements  of  Part 
71  which  specifies  that  a  number  of 
tests  and  analyses  be  performed  to 
deftermine  that  the  cask  can  withstand 
the  forces  expected  to  be  seen  during 
normal  and  accident  conditions.  The 
forces  that  a  transportation  cask  can 
withstand  exceed  those  that  would  be 
experienced  during  an  earthquake. 

Comment  19:  One  commenter  stated 
that  the  NRC  has  issued  a  report 
admitting  that  irradiated  fuel  assemblies 


can  still  spontaneously  combust  even 
after  cooling  5  years  in  pools.  The 
commenter  questioned  what  assurances 
are  there  that  fuel  being  transferred  into 
dry  casks  has  been  cooled  for  the 
minimujn  5  years. 

Response:  The  CoC  includes  TS  that 
state  that  the  fuel  that  will  be  loaded  in 
the  casks  must  be  cooled  a  minimum  of 
10  years.  The  loading  of  casks  and  the 
records  thereof  will  be  subject  to  NRC 
inspection  for  verification  that  the  TS 
have  been  met. 

Comment  20:  One  commenter  stated 
that  the  NRC  must  demonstrate  that  the 
storage  casks  can  be  safely  opened  after 
loading,  if  necessary,  before  allowing 
the  cask  to  be  filled  with  radioactive 
waste. 

Response:  There  are  no  regulatory 
requirements  for  a  licensee  to 
demonstrate  that  fuel  can  be  safely 
unloaded  from  a  cask  prior  to  the  actual 
loading  of  fuel.  The  CoC  does,  however, 
specify  that  the  licensee  conduct  a  dry 
run  of  an  imloading  operation.  That 
exercise  would  not  be  performed  with 
spent  nuclear  fuel  but  would  be 
conducted  using  "dummy"  assemblies. 

Comment  21:  One  commenter  stated 
that  the  design  basis  for  the  proposed 
casks  must  be  verifiably  certified  to 
withstand  a  9/1 1  style  terrorist  attack  (a 
minimiun  of  one  kiloton)  and  that  the 
cask  should  not  be  approved  unless  it 
can  withstand  a  9/11  type  terrorist 
attack. 

Response:  This  comment  is  beyond 
the  scope  of  this  rulemaking.  The  design 
basis  of  the  casks  must  address  the  Part 
72  criteria  to  withstand  a  number  of 
hypothetical  accidents.  Currently,  there 
are  no  regulatory  requirements  for  a 
storage  cask  to  withstand  a  9/11  style 
terrorist  attack.  Since  9/11,  the  NRC  has 
issued  advisories  to  licensees  who 
operate  storage  facilities  to  augment 
certain  aspects  of  their  security  plans 
and  capability.  Further,  the  NRC  has 
issued  orders  to  impose  certain  secimty 
requirements  beyond  ciurent 
regulations  on  these  licensees.  In 
addition,  the  NRC  is  conducting  a 
thorough  review  of  its  current  security 
regulations  and  is  conducting  a 
vulnerability  study  for  spent  fuel  storage 
cask  designs  to  determine  what  the 
effects  would  be  from  a  terrorist  attack 
of  a  different  nature,  including  the  crash 
of  a  jumbo  jet  filled  writh  fuel.  After 
completion  of  these  efforts,  the  NRC 
will  determine  what  changes  are  needed 
to  its  security  regulations  and  will  make 
them  as  appropriate. 

Comment  22:  One  commenter  stated 
that  no  casks  have  been  tested  for  their 
anticipated  lifetime  on  site  at  nuclear 
plants. 


Response:  Spent  fuel  storage  casks  are 
designed  to  withstand  normal  and 
hypothetical  accident  conditions  for 
their  license  period  of  20  years,  in 
accordance  with  Part  72  requirements. 
Licensees  must  also  periodically 
monitor  and  inspect  casks  to  verify  that 
safety  functions  are  maintained  during 
operational  lifetime.  Storage  of  spent 
nuclear  fuel  beyond  the  20-year  license 
period  is  beyond  the  scope  of  this 
rulemaking. 

Comment  23:  A  commenter  stated 
that,  in  1984.  the  NRC  issued  its  waste 
confidence  decision.  A  summary  of  the 
findings  includes  the  temporary  storage 
of  spent  fuel  after  cessation  of  reactor 
operations  and  generic  determination  of 
no  significant  environmental  impact. 
The  Commission  also  announced  that 
although  it  could  reach  favorable 
conclusions,  it  recognized  that 
significant  and  unexpected  events  might 
affect  its  decision.  The  commenter 
stated  that  it  should  be  obvious  to  all 
Americans  that  the  events  of  9/11  meet 
the  criteria  of  "unexpected  events"  to 
revisit  the  NRC's  Waste  Confidence 
Decision. 

Response:  This  request  to  revisit  the 
Waste  Confidence  Decision  is  beyond 
the  scope  of  this  rulemaking.  Since  9/ 
11,  the  NRC  has  taken  a  number  of 
actions  that  have  affected  its  licensees. 
Specifically  in  the  area  of  spent  fuel 
interim  storage,  the  NRC  has  issued 
advisories  to  licensees  who  operate 
storage  facilities  to  augment  certain 
aspects  of  their  security  plans  and 
capability.  Fmther,  the  NRC  has  issued 
orders  to  impose  certain  security 
requirements  beyond  ciurent 
regulations  on  these  licensees.  In 
addition,  the  NRC  is  conducting  a 
thorough  review  of  its  ciurent  security 
regulations  and  is  conducting  a 
vulnerability  study  for  spent  fuel  storage 
cask  designs  to  determine  what  the 
effects  would  be  from  a  terrorist  attack 
of  a  different  nature,  including  the  crash 
of  a  jumbo  jet  filled  with  fuel.  After 
completion  of  these  efforts,  the  NRC 
will  determine  what  changes  are  needed 
to  its  security  regulations  and  will  make 
them  as  appropriate. 

Comment  24:  One  commenter  asked" -■ 
for  information  about  the  number  of 
additional  personnel  necessary  to 
prepare  for  an  ISFSI. 

Response:  There  is  no  requirement  for 
a  particular  level  of  staffing  in  the  CoC. 
The  question  raised  by  the  commenter 
is  unclear  and  lacks  specificity  as  to 
what  is  being  requested.  The  NRC 
believes  the  comment  is  beyond  the 
scope  of  this  rulemaking. 

Comment  25:  One  commenter 
recommended  that  all  training  of     ^ 
personnel  be  reviewed  and 
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independently  verified  by  experts 
outside  the  cask  designers  and  the 

utility. 

Response-.TS  5.2.2  requires  licensees 
to  train  and  verify  the  expertise  of 
personnel  to  maintain  and  operate  the 
Standardized  Advanced  NUHOMS ' 
System  at  nuclear  plants.  CoC  Condition 
#8  requires  that  the  Hcensee  perform  a 
full  dry  run  of  loading  and  unloading 
operations  prior  to  first  fuel  loading  of 
the  cask.  The  NRC  conducts 
independent  inspections  of  dry  run 
activities  at  ISFSIs. 

Comment  26:  One  commenter  asked 
what  agency  approves  transportation 
methods. 

Response:  Transportation  issues  are 
beyond  the  sc6pe  of  this  rulemaking. 
The  NRC  is  not  certain  of  the 
commenter's  request  when  it  refers  to 
"transportation  methods."  For  the 
selection  of  routes,  mode  of 
transportation,  or  physical  protection 
and  control  of  material,  the  NRC,  in 
conjunction  with  the  Department  of 
Transportation  (DOT)  and  the 
Department  of  Energy  (DOE),  regulates 
the  safe  transport  of  high  level 
radioactive  material  from  begirming  to 
final  destination.  It  is.  however,  the 
responsibility  of  the  shipper  to  choose 
the  mode  of  transportation  along  with 
routes  to  be  used  in  accordaiice  with 
applicable  regulations  and  guidance. 

Comment  27:  One  commenter  asked 
for  information  as  to  how  transportation 
methods  are  independently  confirmed 
to  be  safe.  The  commenter  cited  an 
incident  which  occurred  in  late  March 
in  which  a  truck  hauling  radioactive 
waste  blew  over  in  Wyoming.  The 
incident  was  supposedly  due  to  high 
winds.  Regarding  this  incident,  the 
commenter  questioned  what  would 
happen  in  an  earthquake  and  if  high 
winds  are  considered  when  licenses  for 
transport  are  granted.  The  commenter 
questioned  that  if  this  were  considered, 
how  did  the  incident  happen.  If  it  were 
not  considered,  why  wasn't  it? 

Response:  This  comment,  which  deals 
with  teansportation  issues,  is  beyond  the 
scope  of  this  rule  which  is  for  approval 
of  a  storage  cask  design.  The  NRC,  DOE, 
and  DOT  have  comprehensive  and 
stringent  regulations  for  the  safe 
transport  of  high  level  radioactive 
waste.  These  regulations  address  the 
packaging  that  must  be  used  and,  in  the 
case  of  spent  nuclear  fuel,  a  package 
would  be  a  cask  that  would  need  to  be 
reviewed  and  approved  for  safety 
considerations  by  the  NRC.  Choosing  a 
mode  of  transportation  (rail,  truck,  or 
barge)  would  be  made  by  the  shipper, 
and  safety  in  each  mode  is  addressed  by 
DOT  and  its  independent  activities. 
However,  the  NRC  and  DOT  rely  on  the 


robust  design  of  shipping  packages  to 
provide  reasonable  assurance  of  safe 
transportation  during  routine  or 
accident  conditions.  The  packages 
protect  the  contents  from  damage  and 
release  and  protect  the  public  from 
unnecessary  exposure  to  radiation.  [See 
also  Comment  26.) 

Comment  28:  One  commenter  stated 
that  transportation  of  high  level 
radioactive  waste  has  been  postponed 
several  times  since  9/11  due  to  possible 
terrorist  threats.  The  commenter  also 
stated  that  one  shipment,  in  the 
planning  stages  for  years,  to  ship  125 
spent  fuel  rods  on  a  2,360-mile  journey, 
was  delayed  due  to  9/11.  The  casks, 
unable  to  be  certified  in  temperatures 
below  10  degrees  Fahrenheit,  had  to  be 
removed  from  the  train  and  stored 
inside  for  the  winter.  The  commenter 
stated  that  the  NRC  has  approved  casks 
for  storage  and  transportation  that  are 
unable  to  hold  up  to  wind  and 
temperature.  The  commenter  questioned 
how  transportation  out  of  their 
earthquake-prone  coastal  zone  will  ever 
be  assured  by  SCE,  by  DOE,  or  by  the 

NRC. 

Response:  Transportation  and  site- 
specific  issues  are  beyond  the  scope  of 
this  rulemaking  which  deals  with  the 
approval  of  a  design  for  dry  storage  of 
spent  nuclear  fuel.  See  response  to 
Comments  21  and  23,  above,  for  a 
discussion  of  security  concerns.  The 
NRC  has  reviewed  the  cask  design 
capability  to  withstand  forces  of  wind 
and  temperature  diu-ing  storage  as 
documented  in  the  SER. 

Comment  29:  One  commenter 
questioned  how  leaking  casks  could  be 
unloaded  if  the  spent  fuel  pool  were  no 
longer  available  after  the  reactor  shut 
down  operations. 

Response:  A  licensee  who  uses  an 
approved  spent  fuel  cask  at  its  storage 
facility  is  responsible  for  continually 
monitoring  the  conditions  of  each  of  its 
casks  and  the  radiation  levels  around 
the  casks.  In  addition,  it  must  develop 
procedures  to  deal  with  off-normal 
events  and  accidents  including  dealing 
with  the  event  of  a  cask  that  has  lost  its 
confinement  capability.  In  the  situation 
where  a  plant  was  decommissioned  and 
no  longer  had  a  spent  fuel  pool 
available,  the  licensee  would  have 
contingency  plans  in  place  to  deal  with 
a  leaking  cask  on  site.  Such  a  plan 
would  include  actions  to  minimize  dose 
to  workers  and  to  the  public  in 
accordance  with  NRC  regulations. 

Comment  30:  The  conunenter  asked  if 
the  design  basis  for  the  outer  cement 
covering  for  NUHOMS  casks  has  been 
approved  for  transportation. 

Response:  The  Standardized 
Advanced  NUHOMS®  System  is 


designed  for  dry  storage  of  spent  nuclear 
fuel,  and  not  for  transportation  of  spent 
nuclear  fuel.  If  a  component  of  the 
Standardized  Advanced  NUHOMS® 
System  were  to  be  transported,  it  would 
need  to  be  approved  by  the  NRC  for  use 
in  the  transportation  system  being  used. 

Comment  31:  One  commenter 
requested  that  NRC  address  the 
concerns  about  the  risks  of  operating 
nuclear  generating  stations,  especially 
spent  fuel  pools  which  will  remain 
totally  vulnerable  to  terrorist  attack. 
Another  commenter  referenced  a 
September  2000  report  by  the  National 
Council  on  Radiation  Protection  and 
Measurements  dealing  with  the  threat  of 
nuclear  terrorism  that  warned  that 
"Targeting  nuclear  spent  fuel  elements 
kept  in  a  storage  facility  would  be  an 
easier  target  than  an  operating  plant."  A 
successful  attack  on  such  a  facility  using 
1,000  pounds  of  high  explosives  could 
cause  radiation  contamination  over  a 
wide  area.  This  commenter  asked  what 
the  additional  costs  and  requirements  of 
county.  State,  and  military  personnel 
would  be  should  there  be  a  terrorist 
attack  of  vulnerable  irradiated  fuel 
pools.  The  commenter  also  asked  who 
will  bear  the  additional  costs  should 
there  be  a  terrorist  attack,  especially 
after  termination  of  operations  when 
irradiated  fuel  must  remain  in  pools  for 
at  least  5  years  for  cooling. 

Response:  Comments  related  to  spent 
fuel  pools  and  security  provisions  for 
protection  of  licensed  facilities  are 
beyond  the  scope  of  this  rulemaking. 
The  NRC  reviewed  potential  issues 
related  to  possible  radiological  sabotage 
of  storage  casks  at  reactor  site  ISFSIs  in 
the  1990  rulemaking  that  added 
Subparts  K  and  L  to  Part  72  (55  FR 
29181;  July  18,  1990).  NRC  regulations 
in  Part  72  establish  physical  protection 
requirements  for  an  ISFSI  located 
within  the  owner-controlled  area  of  a 
licensed  power  reactor  site.  Spent  fuel 
in  the  ISFSI  is  required  to  be  protected 
against  radiological  sabotage  using 
provisions  and  requirements  as 
specified  in  §  72.212(b)(5).  Further, 
specific  performance  criteria  are 
specified  in  Part  73.  Each  utility 
licensed  to  have  an  ISFSI  at  its  reactor 
site  is  required  to  develop  physical 
protection  plans,  response  plans,  and  to 
install  systems  that  provide  high 
assurance  against  imauthorized 
activities  that  could  constitute  an 
uiueasonable  risk  to  public  health  and 
safety. 

The  physical  protection  systems  at  an 
ISFSI  and  its  associated  reactor  are 
similar  in  design  features  to  ensure  the 
detection  and  assessment  of 
unauthorized  activities.  Alarm 
annunciations  at  the  general  license 
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ISFSI  are  monitored  by  the  alarm 
stations  at  the  reactor  site.  Re^onse  to 
intrusion  alarms  is  required.  Each  ISFSI 
is  subject  to  inspection  by  NRC.  The 
licensee  ensures  that  the  physical 
protection  systems  are  operating  within 
their  design  limits.  It  is  the  ISFSI 
licensee  who  is  responsible'for 
protecting  spent  hiel  in  the  casks  from 
sabotage  rather  than  the  certificate 
holder.  / 

Comment  32:  One  commenter  quoting 
Ray  Shadis  stated  that  the  public  must 
be  informed  of  all  potential  radiological 
consequences,  including  radioactive 
dose  levels  and  dose  distribution,  that 
would  result  from  massive  relejases  or 
dispersal  of  radioactive  material. 

Response:  This  comment  is  beyond 
the  scope  of  this  rulemaking.  However, 
Chapter  10  of  the  SER  documents  the 
stafTs  review  of  the  cask  design  to 
ensure  that  its  use  will  meet  the 
regulatory  dose  requirements  of  Parts  20 
and  72. 

Comment  33:  One  commenter  asked 
about  the  proposed  security  at  the  high 
level  radioactive  waste  site  (both  reactor 
and  irradiated  fuel  pools)  during 
operation  and  after  retirement. 

Response:  This  comment  is  beyond 
the  scope  of  this  rulemaking  which  is 
focused  solely  on  whether  to  place  the 
Standardized  Advanced  NUHOMS® 
System  on  the  list  of  approved  casks. 
See  response  to  Comment  31,  above. 

Comment  34:  One  commenter  asked 
how  SCE  and  the  NRC  provide 
assurance  to  the  public  that  terrorism 
caimot  occur  or  cause  a  radioactive 
release. 

Response:  This  comment  is  beyond 
the  scope  of  this  rulemaking.  See 
response  to  Comment  31,  above. 

Comment  35:  One  commenter  stated 
that  the  Holtec  and  NUHOMS  casks 
(both  steel  liner  and  concrete)  could  be 
penetrated  by  757  and  767  aircraft  and 
that  the  NRC  must  address  this  issue 
before  any  permits  are  granted  and 
questioned  how  this  concern  has  been 
addressed  by  SCE  and  the  NRC. 

Response:  The  NRC  considers  the 
comment  to  be  beyond  the  scope  of  this 
rulemaking  which  is  focused  solely  on 
whether  to  place  the  Standardized 
Advanced  NUHOMS®  cask  system  on 
the  list  of  approved  casks  for  storage. 
See  response  to  Comment  21,  above. 

Comment  36:  One  commenter  stated 
that  because  the  spent  fuel  pools 
contain  many  reactor  cores,  the  amount 
of  radioactive  material  available  for 
release  to  the  environment  and  therefore 
the  anticipated  consequences,  are  much 
grfeater  than  for  a  reactor  meltdown,  and 
that  "*  *  *  dispersal  of  just  one  portion 
of  one  spent  fuel  assembly  by  means  of 
high  explosives  would  have  radiological 


consequences  much  greater  than  those 
of  a  Hiroshima-sized  nuclear  weapon 
and  would  yield  near  term  lethal  doses 
ranging  downwind  over  60  miles." 
However,  emergency  response  planning, 
aimed  at  reactor  accidents,  has  not  been 
adjusted  accordingly.  The  commenter 
believed  that  the  issues  must  be 
addressed  in  a  risk  analysis  by  the  NRC. 

Response:  Comments  related  to  spent 
fuel  pools  and  security  issues  are 
beyond  the  scope  of  this  rulemaking. 
See  response  to  Comment  31,  above. 

Comment  37:  One  commenter  stated 
that  the  design  basis  threat  ftiust 
encompass  not  only  a  9/11  air  assault, 
but  a  ground-based  assault  for  more 
than  10  people,  a  truck-bomb  assault,  or 
weapons  launched  from  a  truck  or  water 
craft.  The  commenter  stated  that  nuclear 
reactors,  adjacent  spent  fuel  storage 
deposits,  nuclear  fuel  reprocessing 
facilities,  transport  vehicles,  or  any 
high-level  waste  site  are  potential 
targets  for  the  use  of  high  explosives  to 
disperse  into  the  atmosphere  the  very 
high  levels  of  radioactivity  associated 
with  materials  at  these  facilities.  A 
successful  incursion  into  a  nuclear 
power  reactor  would  require  a  very 
heavily  armed  force,  since  commercial 
reactors  are  very  well  protected.  The 
core  of  a  commercial  reactor  is  protected 
by  a  containment  structure  sufficient  to 
prevent  atmospheric  release  even  if  a 
large  airplane  were  to  crash  into  the 
facility.  Only  when  the  reactor  is  being 
refueled  and  the  containment  structure 
is  open  would  atmospheric  dispersion 
of  the  reactor's  nuclear  fuel  be  likely  as 
a  result  of  the  use  of  high  explosives. 
■  The  commenter  stated  that  targeting 
spent  nuclear  fuel  elements  kept  in  a 
storage  facility  would  be  an  easier  target 
than  an  operating  nuclear  plant. 

Response:  This  comment  is  beyond 
the  scope  of  this  rulemaking.  See 
response  to  Conunent  31,  above. 

Summary  of  Final  Revisions 

•     Based  on  public  comments,  no 
changes  from  the  proposed  rule  were 
made  to  the  final  CoC  for  the 
Standardized  Advanced  NUHOMS® 
cask  system,  nor  its  appendices,  the 
Technical  Specifications,  and  the 
Approved  Contents  and  Design 
Features.  In  addition,  no  changes  were 
made  to  the  PSER. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  final  rule. 


the  NRC  is  adding  the  TN  Standardized 
Advanced  NUHOMS®  cask  system  to 
the  list  of  NRC-approved  cask  systems 
for  spent  fuel  storage  in  §  72.214.  This 
action  does  not  constitute  the 
establishment  of  a  standard  that 
establishes  generally-applicable 
requirements. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on" 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30,  1997,  and 
published  in  the  Federal  Register  on 
September  3,  1997  (62  FR  46517),  this 
rule  is  classified  as  Compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category'  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA),  or  the 
provisions  of  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 
Agreement  State  may  not  adopt  program 
elements  reserved  to  NRC,  it  may  wish 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procedure  laws  but  does 
not  confer  regulatory  authority  on  the 
State. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  the  NRC  has 
determined  that  this  rule  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
therefore  an  environmental  impact 
statement  is  not  required.  This  final  rule 
adds  an  additional  cask  to  the  list  of 
approved  spent  fuel  storage  casks  that 
power  reactor  licensees  can  use  to  store 
spent  fuel  at  reactor  sites  without 
additional  site-specific  approvals  from 
the  Commission.  The  environmental 
assessment  and  finding  of  no  significant 
impact  on  which  this  determination  is 
based  are  available  for  inspection  at  the 
NRC  Public  Document  Room,  0-1F23, 
11555  Rockville  Pike,  Rockville,  MD. 
Single  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  from  Jayne  M. 
McCausland,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  telephone  (301)  415-6219,  e- 
mail  jmm2@nrc.gov. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
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requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  Approval  Number  3150- 
0132. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analysis 

On  July  18,  1990  (55  FR  29181),  the 
Commission  issued  an  amendment  to  10 
CFR  Part  72.  The  amendment  provided 
for  the  storage  of  spent  nuclear  fuel  in 
cask  systems  with  designs  approved  by 
the  NRC  imder  a  general  license.  Any 
nuclear  power  reactor  licensee  can  use 
cask  systems  with  designs  approved  by 
the  NRC  to  store  spent  nuclear  fuel  if  it 
notifies  the  NRC  in  advance,  the  spent 
fuel  is  stored  under  the  conditions 
specified  in  the  cask's  CoC,  and  the 
conditions  of  the  general  license  are 
met.  In  that  rule,  four  spent  fuel  storage 
casks  were  approved  for  use  at  reactor 
sites  and  were  Hsted  in  10  CFR  72.214. 
That  nile  envisioned  that  storage  casks 
certified  in  the  future  could  be  routinely 
added  to  the  listing  in  §  72.214  through 
the  rulemaking  process.  Procedures  and 
criteria  for  obtaining  NRC  approval  of 
new  spent  fuel  storage  cask  designs 
were  provided  in  Part  72,  Subpart  L. 

The  alternative  to  this  action  is  to 
withhold  approval  of  this  new  design 
and  issue  a  site-specific  license  to  each 
utility  that  proposes  to  use  the  casks. 
This  alternative  would  cost  both  the 
NRC  and  utilities  more  time  and  money 
for  each  site-specific  license. 
Conducting  site-specific  reviews  would 
ignore  the  procedures  and  criteria 
ciurently  in  place  for  the  addition  of 
new  cask  designs  that  can  be  used  under 
a  general  license,  and  would  be  in 
conflict  with  NWPA  direction  to  the 
Commission  to  approve  technologies  for 
the  use  of  spent  fuel  storage  at  the  sites 
of  civilian  nuclear  power  reactors 
without,  to  the  maximum  extent 
practicable,  the  need  for  additional  site 
reviews.  This  alternative  also  would 
tend  to  exclude  new  vendors  from  the 
business  market  without  cause  and 
would  arbitrarily  limit  the  choice  of 
cask  designs  available  to  power  reactor 
licensees.  This  final  rulemaking  will 
eliminate  the  above  problems  and  is 
consistent  with  previous  Commission 
actions.  Fiulher,  the  rule  will  have  no 
adverse  effect  on  public  health  and 
safety. 


The  benefit  of  this  rule  to  nuclear 
power  reactor  licensees  is  to  make 
available  a  greater  choice  of  spent  fuel 
storage  cask  designs  that  can  be  used 
under  a  general  license.  The  new  cask 
vendors  with  casks  to  be  listed  in 
§  72.214  benefit  by  having  to  obtain 
NRC  certificates  only  once  for  a  design 
that  can  then  be  used  by  more  than  one 
power  reactor  licensee.  The  NRC  also 
benefits  because  it  will  need  to  certify 
a  cask  design  only  once  for  use  by 
multiple  licensees.  Casks  approved 
through  rulemaking  are  to  be  suitable 
for  use  under  a  range  of  environmental 
conditions  sufficiently  broad  to 
encompass  multiple  nuclear  power 
plants  in  the  United  States  without  the 
need  for  further  site-specific  approval 
by  NRC.  Vendors  with  cask  designs 
already  listed  may  be  adversely 
impacted  because  power  reactor 
licensees  may  choose  a  newly  listed 
design  over  an  existing  one.  However, 
the  NRC  is  required  by  its  regulations 
and  NWPA  direction  to  certify  and  list 
approved  casks.  This  rule  has  no 
significant  identifiable  impact  or  benefit 
on  other  Government  agencies. 

Based  on  this  discussion  of  the 
benefits  and  impacts  of  the  alternatives, 
the  NRC  concludes  that  the 
requirements  of  the  final  rule  cire 
commensurate  with  the  Commission's 
responsibilities  for  public  health  and 
safety  and  the  common  defense  and 
security.  No  other  available  alternative 
is  believed  to  be  as  satisfactory,  and 
thus,  this  action  is  recommended. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  affects  only  the  licensing  and 
operation  of  nuclear  power  plants, 
independent  spent  fuel  storage  facilities, 
and  Transnuclear,  Inc.  The  companies 
that  own  these  plants  do  not  fall  within 
the  scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Smcdl  Business 
Administration  at  13  CFR  Part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (§  50.109  or  §  72.62)  does 
not  apply  to  this  final  rule  because  this 
amendment  does  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  the  backfit  rule.  Therefore, 
a  backfit  analysis  is  not  required. 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

List  of  Subjects  in  10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements,  Secmity  measures.  Spent 
fuel,  Whistleblowing. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1 .  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63,  65,  69. 
81,  161,  182,  183,  184,  186,  187,  189,  68  Stat. 
929,  930,  932,  933,  934,  935,  948,  953,  954, 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2095,  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202,  206, 
88  Stat.  1242,  as  amended,  1244,  1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10,  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486,  sec.  7902, 106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131,  132,  133,  135, 
137,  141,  Pub.  L.  97-425,  96  Stat.  2229,  2230, 
2232,  2241,  see.  148,  Pub.  L.  100-203,  101 
Stat.  1330-235  (42  U.S.C.  10151,  10152, 
10153,  10155,  10157,  10161,  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L.  100-203,  101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(e),  (d)).  Section  72.46  also 
issued  under  see.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  see.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a),  141(h),  Pub.  L.  97-425.  96  Stat. 
2202,  2203,  2204,  2222,  2224,  (42  U.S.C. 
10101. 10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  see.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  see.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 
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2.  In  §  72.214,  Certificate  of 
*  Compliance  (CoC)  1029  is  added  to  read 
as  follows: 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number:  1029. 

Initial  Certificate  Effective  Date: 
February  5,  2003. 

SAR  Submitted  by:  Transnuclear,  Inc. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  Standardized  Advemced 
NUHOMS®  Horizontal  Modular  Storage 
System  for  Irradiated  Nuclear  Fuel. 

Docket  Number:  72-1029. 
'      Certificate  Expiration  Date:  February 
6,  2023. 

Model  Number:  Standardized 
Advanced  NUHOMS®  -24PT1. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  December,  2002. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
[FR  Doc.  03-155  Filed  1-3-03:^:45  am] 

BILLING  CODE  7S90-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-53-AD;  Amendment 
39-12996;  AD  2002-26-08] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  DC-9-20, 
DC-9-30,  DC-9-40,  and  DC-9-50 
Series  Airplanes;  and  Model  DC-9-81 
(MD-81),  DC-9-82  (MD-82),  DC-9-83 
(MD-83),  DC-9-87  (MD-87),  and  MD-88 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  DC-9-10,  DC-9-20,  DC-9-30, 
DC-9-40,  and  DC-9-50  series  airplanes; 
and  Model  DC-9-81  {MD-81),  DC-9-82 
(MD-82),  DC-9-83  (MD-83),  DC-9-87 
{MD-87),  and  MD-88  airplanes.  This 
amendment  requires  replacement  of  the 
emergency  power  switch  knob  on  the 
overhead  switch  panel  in  the  flight 
compartment  with  a  new,  improved 
knob  made  of  non-conductive  material. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  knob  from 
conducting  electricity,  which  could 
result  in  delivery  of  an  electrical  shock 
and  consequent  injury  to  flightcrew  or 


maintenance  personnel.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  February  10,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
10,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D80O-O024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  Nortli  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  K.  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  .627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10,  DC-9-20,  DC- 
9-30,  DC-9-40,  and  DC-9-50  series 
airplanes;  and  Model  DC-9-81  {MD- 
81),  DC-9-82  {MD-82),  DC-9-83  {MD- 
83),  DC-9-87  (MD-87),  and  MD-88 
airplanes  was  published  in  the  Federal 
Register  on  August  16.  2002  (67  FR 
53527).  That  action  proposed  to  require 
replacement  of  the  emergency  power 
switch  knob  on  the  overhead  switch 
panel  in  the  flight  compartment  with  a 
new,  improved  knob  made  of  non- 
conductive  material. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Withdraw  Proposed  AD  or 
Extend  Compliance  Time 

One  commenter  asks  the  FAA  to 
withdraw  the  proposed  AD  for  the 
following  reasons: 

•  The  proposed  AD  states  that  one 
mechanic  received  a  shock  diu-ing 


maintenance,  and  the  conunenter  notes 
that  it  is  not  likely  that  the  problem 
exists  or  will  develop  in  other  switches. 
The  commenter  operates  74  Model  DC- 
9  series  airplanes,  and  over  the  past  21 
years  in  service  there  have  been  no 
reported  incidents  by  pilots  or 
mechanics  while  operating  the 
emergency  power  switch.  The  pilots  and 
mechanics  have  operated  the  emergency 
power  switches  over  half  a  million 
times. 

•  Receiving  a  shock  from  the  power 
switch  does  not  pose  a  substantial 
hazard  to  the  continued  airworthiness  of 
the  aircraft.  The  reason  for  this  is  that 
99  percent  of  power  switch  operations 
are  performed  while  the  airplane  is 
parked  at  the  gate,  when  the  pilot 
performs  a  pre-flight  check,  or  when  a 
mechanic  performs  a  maintenance 
service  check.  If  the  pilot  or  mechanic 
did  receive  a  shock  from  the  power 
switch,  a  discrepancy  form  would  be 
filled  out  and  the  switch  would  be 
replaced. 

The  same  commenter  asks  that,  as  an 
alternative  t6  withdrawing  the  proposed 
AD,  the  compliance  time  for 
replacement  of  the  switch  be  extended 
from  6  months  to  24  months,  using  the 
lead-time  of  the  parts  and  scheduled 
maintenance  interval  criteria.-as    , 
follows: 

•  In  the  proposed  AD  the  FAA 
estimates  that  1.079  airplanes  of  U.S.- 
registry  are  affected.  At  the  time  the    • 
proposed  AD  was  issued,  the 
manufacturer  had  no  knobs  in  stock, 
and  374  on  order,  with  a  due  date  near 
the  end  of  2002.  There  is  a  160-day  lead 
time  on  orders  for  the  power  switch 
knob;  therefore,  the  fleet  cannot  be 
outfitted  until  the  knobs  are  received. 

•  Because  the  commenter's  C-check  is 
performed  at  20-month  intervals,  it 
would  have  less  impact  on  operations  if 
the  knobs  could  be  changed  during  a  C- 
check.  This  would  eliminate  special 
routing  of  airplanes  or  special 
distribution  of  the  knobs.  In  addition,  as 
stated  in  Boeing  Alert  Service  Bulletin 
DC9-24A189  (referenced  in  the 
proposed  AD  as  the  appropriate  soim:e 
of  service  information  for 
accomplishment  of  the  actions),  the 
opening  of  the  forward  overhead  switch 
panel  would  not  be  required,  "based  on 
knowledge  of  mechanic  performing 
replacement  of  knob  assembly  on 
emergency  power  switch."  This  would 
allow  one  set  of  mechanics  to  replace 
the  knobs  and  would  eliminate 
unnecessary  steps. 

We  partially  agree  with  the 
commenter,  as  follows;  , 
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•  We  do  not  agree  to  withdraw  the 
proposed  AD.  As  specified  in  the 
Discussion  section  of  the  proposed  AD, 
"Investigation  revealed  that  terminals 
within  the  switch  had  shorted  to  the 
switch  shaft.  Due  to  the  design  of  the 
emergency  power  system,  this  switch  is 
not  grounded.  The  capacity  of  the 
emergency  power  switch  knob  to 
conduct  electricity,  if  not  corrected, 
could  result  in  delivery  of  an  electrical 
shock  and  consequent  injury  to 
flightcrew  or  maintenance  personnel." 
Further,  the  existing  power  switch  must 
be  replaced  with  a  non-conductive 
material  in  order  to  preclude  the 
possibility  of  an  electrical  shock  to 
personnel,  which  could  happen  either 
in  flight  or  before  takeoff.  The  final  rule 
will  be  issued  accordingly. 

•  We  do  agree  to  extend  the 
compliance  time  somewhat  for  the 
replacement  of  the  switch.  We  have 
reviewed  and  approved  Boeing  Alert 
Service  Bulletin  DC9-24A189,  Revision 
01,  dated  August  5,  2002,  excluding 
Evaluation  Form;  and  Revision  02, 
dated  October  8,  2002,  excluding 
Evaluation  Form;  as  additional  sources 
of  service  information  for 
accomplishment  of  the  actions.  Revision 
02  extends  the  compliance  time 
recommended  in  the  original  issue  of 
the  service  bulletin  from  6  to  12  months, 
as  parts  will  be  available  within  that 
timeframe.  The  changes  in  Revisions  01 
and  02  are  not  substantive,  meaning  that 
airplanes  modified  per  those  service 
bulletins  are  not  subject  to  any 
additional  work.  However,  we  have 
changed  paragraph  (a)  of  this  final  rule 
to  refer  to  Revision  02  of  the  service 
bulletin  as  the  appropriate  source  of 
service  information  for  the  actions  in 
that  paragraph.  In  addition,  we  have 
added  a  new  paragraph  (b)  to  the  final 
rule  (and  reordered  subsequent 
paragraphs  accordingly)  to  give  credit 
for  replacements  done  before  the 
effective  date  of  this  AD  according  to 
the  original  issue  and  Revision  01  of  the 
service  bulletin.  To  follow  the 
compliance  time  specified  in  Revision 
02  of  the  service  bulletin,  we  have 
extended  the  compliance  time  for  the 
replacement  to  within  12  months  after 
the  effective  date  of  this  AD.  Paragraph 
(a)  of  this  final  rule  has  been  changed 
accordingly. 

Request  To  Extend  Compliance  Time 

Two  commenters  ask  that  the 
compliance  time  specified  in  the 
proposed  AD  be  extended  from  6  to  12 
months.  A  third  commenter  states  that, 
although  there  are  concerns  about  parts 
availability,  if  Boeing  can  provide  an 
adequate  supply  of  parts  to  meet  the 
overnight  inspection  schedule,  a 


compliance  time  of  6  months  can  be 
met.  The  two  commenters  note  that 
although  Revision  01  of  the  referenced 
service  bulletin  was  released  on  August 
5,  2002,  to  reset  the  start  date  of  the 
original  issue  of  the  service  bulletin, 
only  300  parts  were  available  at  that 
time.  One  commenter  adds  that  the  FAA 
is  currently  reviewing  Revision  02  of  the 
service  bulletin  which  extends  the 
compliance  time  to  12  months  to 
accommodate  availability  of  parts.  Both 
commenters  state  that  the  proposed  AD 
should  be  changed  to  reflect  the  latest 
revision  of  the  service  bulletin  with  the 
extended  compliance  time,  which 
allows  time  for  Boeing  to  produce  an 
adequate  number  of  parts. 

As  described  previously,  we  have 
reviewed  and  approved  Revision  02  of 
the  service  bulletin  and  agree  to  extend 
the  compliance  time  for  the  replacement 
required  by  this  final  rule  to  within  12 
months  after  the  effective  date  of  this 
AD. 

Explanation  of  Editorial  Change 

We  have  changed  the  service  bulletin 
citation  throughout  this  final  rule  to 
exclude  the  Evaluation  Form.  (The  form 
is  intended  to  be  completed  by 
operators  and  submitted  to  the 
manufacturer  to  provide  input  on  the 
quality  of  the  service  bulletin;  however, 
this  AD  does  not  include  such  a 
requirement.) 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  coriiments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,904 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,079  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  replacement, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $250  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$334,490,  or  $310  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 


were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will    , 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govermrtent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39  ' 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-26-08    McDonnell  Douglas: 

Amendment  39-12996.  Docket  2002- 
NM-53-AD. 
Applicability:  Model  DC-9-11,  DC-9-12, 
DC-9-t3,  DC-9-14.  DC-9-15,  [X:-9-15F, 
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DC-9-21,DC-9-31,  DC-9-32,  DC-9-32  (VC- 
9C),  DC-9-32F,  DC-9-33F,  DC-9-34,  DC-9- 
34F,  DC-9-32F  (C-9A.  C-9B),  DC-9-41,  DC- 
9-51,  DC-9-81  (MD-81),  00-9-82  (MD-fl2), 
.  DC-9-83  (MI>-83),  DC-9-87  (MD-87),  and 
MD-88  airplanes;  as  listed  in  Boeing  Alert 
Service  Bulletin  DC9-24A189,  dated 
December  12,  2001;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  emergency  power  switch 
knob  from  conducting  electricity,  which 
could  result  in  delivery  of  an  electrical  shock 
and  consequent  injury  to  flightcrew  or 
maintenance  personnel,  accomplish  the 
following: 

Replacement 

(a)  Within  12  months  after  the  effective  ' 
date  of  this  AD,  replace  the  emergency  power 
switch  knob  on  the  overhead  switch  panel  in 

'  the  flight  compartment  with  a  new,  improved 
knob,  having  part  number  4957249-9,  made 
of  non-conductive  material,  according  to  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  DC9-24A189,  Revision  02, 
dated  October  8,  2002;  excluding  Evaluation 
Form. 

(b)  Replacements  done  before  the  effective 
date  of  this  AD  according  to  Boeing  Alert 
Service  Bulletin  DC9-24A189,  dated 
December  12,  2001;  or  Revision  01,  dated 
August  5,  2002;  both  excluding  Evaluation 
Form,  are  acceptable  for  compliance  with  the 
replacement  required  by  paragraph  (a)  of  this 
AD. 

Part  Installation 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  emergency  power 
switch  knob  having  part  number  4957249-1, 
4957249-501,  or  4957249-503,  on  the 
overhead  switch  panel  in  the  flight 
compartment  of  any  airplane. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  em  acceptable Jevel  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  replacement  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  DC9-24A189,  Revision  02,  dated 
October  8,  2002.  excluding  Evaluation  Form. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
February  10,  2003. 

Issued  in  Renton,  Washington,  on 
December  24,  2002. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate,    ' 
Aircraft  Certification  Service. 
[FR  Doc.  03-30  Filed  1-3-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-7a-AD;  Amendment 
39-12998;  AD  2002-26-10] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  DC-9-10,  -20,  -30,  -40,  and 
-50  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD J, 
applicable  to  certain  McDonnell 
Douglas  DC-9-10.  -20,  -30.  -40.  and 
-50  series  airplanes,  that  currentiy 
requires  a  one-time  visual  inspection  to 
determine  the  modification  status  of  the 
comers  of  the  forward  lower  cargo 
doorjamb;  low-frequency  eddy  current 


or  X-ray  inspections  to  detect  cracks,  of 
the  fuselage  skin  and  doubler  at  all 
comers  of  the  forward  lower  cargo 
doorjamb;  various  follow-on  repetitive 
inspections;  and  modification,  if 
necessary.  This  amendment  retains 
those  requirements  but  requires  certain 
high-frequency,  rather  than  low- 
frequency,  eddy  current  inspections  for 
certain  conditions.  The  actions  specified 
by  this  AD  are  intended  to  detect  and 
correct  cracking,  which  could  result  in 
rapid  decompression  of  the  fuselage  and 
consequent  reduced  structural  integrity 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

dates:  Effective  Febmary  10,  2003. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Service  Bulletin 
DC9-53-277,  Revision  01,  dated  June 
16. 1999,  excluding  Evaluation  Form,  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
Febmary  10.  2003. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Service  Bulletin 
DC9-53-277,  dated  September  30,  1996, 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  May  22, 
1998  (63  FR  19180,  April  17,  1998). 
ADDRESSES:  The  service  information 
referenced  in  thjs  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
Califomia  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
{D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  I^orth  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard,  Lakewood, 
Califomia  90712-4137;  telephone  (562) 
627-5324;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-08-24, 
amendment  39-10473  (63  FR  19180. 
April  17,  1998),  which  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-10,  -20,  -30,  -40,  and -50  series 
airplanes,  and  Model  C-9  (military) 
airplanes,  was  published  in  the  Federal 
Register  on  August  30,  2002  (67  FR 
55732).  The  action  proposed  tp  require 
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a  one-time  visual  inspection  to 
determine  the  modification  status  of  the 
comers  of  the  forward  lower  cargo 
doorjamb;  low-frequency  eddy  current 
(LFEC)  inspections  to  detect  cracks  of 
the  fuselage  skin  and  doubler  at  all 
comers  of  the  forward  lower  cargo 
doorjamb:  various  follow-on  repetitive 
inspections;  and  modification,  if 
necessary.  The  action  also  proposed  to 
retain  the  existing  requirements,  but 
require  certain  high-frequency,  rather 
than  low-frequency,  eddy  current 
inspections  for  certain  conditions. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Extend  Repetitive 
Inspection  Interval 

One  commenter  asks  that  the 
repetitive  inspection  interval  specified 
in  paragraph  (b)(l}(i)(A)  of  the  proposed 
AD  be  extended  from  3,500  landings  to 
3,860  landings.  The  commenter  states 
that  this  would  permit  inspection  of 
affected  areas  during  a  scheduled 
maintenance  visit. 

The  FAA  does  not  agree  with  the 
conunenter's  request.  Insufficient 
supporting  data  were  provided  to  us  to 
substcmtiate  the  request.  In  developing 
an  appropriate  compliance  time  for  this 
action,  we  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
but  the  manufacturer's  recommendation 
as  to  an  appropriate  compliance  time, 
and  the  practical  aspect  of 
accomplishing  the  required  inspections 
within  an  interval  of  time  that  parallels 
normal  scheduled  maintenance  for  the 
majority  of  affected  operators.  No . 
change  to  the  final  mle  is  necessary  in 
this  regard. 

Request  for  Deferral  of  Upgrade  or 
Replacement  of  Previously  Approved 
Repairs 

The  same  commenter  asks  that 
upgrade  or  replacement  of  certain 
repairs,  as  specified  in  paragraph  (c)  of 
the  proposed  AD,  be  deferred  for  a 
period  of  24  months,  providing  the  high 
frequency  eddy  current  (HFEC) 
inspections  find  no  evidence  of 
cracking.  The  commenter  states  that  this 
would  pertain  to  an  existing  repair  or 
mqdification  that  is  not  in  accordance 
with  the  published  structural  repair 
manual  (SRM)  or  rework  drawing 
specifications,  but  has  been  approved 
for  static  strength  by  an  original 
equipment  manufacturer  or  FAA 


Designated  Engineering  Representative 
(DER). 

We  do  not  agree  with  the  commenter. 
We  have  conducted  further  analysis  of 
this  issue  in  conjunction  with  the 
manufacturer,  and  we  have  determined 
that,  for  the  comers  of  the  forward  lower 
cargo  door  jamb  that  have  been 
modified,  but  not  in  accordance  with 
the  DC-9  SRM  or  service  rework 
drawing,  an  initial  HFEC  inspection  of 
the  fuselage  skin  adjacent  to  the  existing 
repairs  would  not  detect  any  cracking 
under  the  repairs.  The  absence  of 
cracking  outside  a  repaired  area  does 
not  indicate  that  an  acceptable  level  of 
safety  is  being  maintained,  since 
possible  cracking  under  the  repairs 
could  grow  rapidly  and  extend  out  from 
under  the  repaired  area.  No  change  to 
paragraph  (c)  of  the  final  rule  is 
necessary  in  this  regard. 

Request  To  Change  Certain  Language  in 
Preamble 

The  same  commenter  states  that  the 
proposed  AD  should  explicitly  state  that 
the  new  AD  supersedes  and  cancels  the 
requirements  of  the  existing  AD,  to 
avoid  a  duplicate  compliance 
requirement. 

We  do  not  agree  with  the  commenter; 
the  requested  language  is  already  in  the 
proposed  AD.  The  Summary  section  of 
the  proposed  AD  states,  "This  document 
proposes  the  supersedure  of  an  existing 
airworthiness  directive  *   *   *  The 
Summary  section  also  specifies  that  the 
proposed  AD  retains  the  requirements 
in  the  existing  AD,  but  requires  HFEC 
rather  than  low  frequency  eddy  current 
inspections  for  certain  conditions.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Explanation  of  Editorial  Change 

We  have  changed  the  service  bulletin 
citation  throughout  this  final  rule  to 
exclude  the  Evaluation  Form.  (The  form 
is  intended  to  be  completed  by 
operators  and  submitted  to  the 
manufacturer  to  provide  input  on  the 
quality  of  the  service  bulletin;  however, 
this  AD  does  not  include  such  a 
requirement.) 

Explanation  of  Changes  to  Final  Rule 

In  the  Summary'  section  of  the 
proposed  AD,  we  inadvertently  omitted 
identification  of  the  X-ray  inspection  to 
detect  cracks,  which  was  required  by 
AD  98-08-24.  That  inspection  was, 
however,  identified  in  the  actions 
required  by  the  proposed  AD.  We  have 
changed  the  Summary  section  of  this 
AD  to  include  the  following  phrase: 
"*   *   *  low-frequency  eddy  ciurent  or 
X-ray  inspections  to  detect  cracks 


The  language  in  paragraph  (f)(3)  of  the 
proposed  AD  has  been  changed  from 
"An  alternative  method  of  compliance 
for  any  inspection  or  repair  *   *   *"  to 
"An  alternative  method  of  compliance 
that  provides  an  acceptable  level  of 
safety  may  be  used  for  any  repair 
*   *  *"  to  clarify  that  a  DER  is  not 
permitted  to  approve  an  inspection 
method. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  899 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
622  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  inspection  that  is  currently 
required  by  AD  98-08-24,  and  retained 
in  this  AD,  takes  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact  . 
of  the  currently  required  actions  is 
estimated  to  be  $60  per  airplane. 

Should  an  operator  be  required  to 
accomplish  an  eddy  current  inspection, 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  an  eddy  current  inspection  required 
by  this  AD  is  estimated  to  be  $60  per 
airplane. 

Should  an  operator  be  required  to 
accomplish  the  modification,  it  will  take 
approximately  14  work  homs  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$936  or  $2,807  per  airplane,  depending 
on  the  service  kit  purchased.  Based  on 
these  figures,  the  cost  impact  of  the 
modification  required  by  this  AD  is 
estimated  to  be  $1,776  or  $3,647  per 
airplane. 

No  change  to  the  parts  cost  or  work 
hour  estimate  is  anticipated  as  a  result 
of  the  new  actions  included  in  this  AD. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 


actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govermnent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Orderl3132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866j  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 


1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
{39.13    [Amended]. 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10473  (63  FR 
19180,  April  17,  1998),  and  by  adding 

a  new  airworthiness  directive  (AD), 
amendment  39-12998,  to  read  as 
follows: 

,  tp02-26-10     Boeing:  Amendment  39-12998. 
Docket  2001-NM-78-AD.  Supersedes 
AD  98-08-24,  Amendment  39-10473. 


Applicability.  Model  DC-9-11,  DC-^12, 
DC-9-13,  DC-9-14,  DC-9-15,  and  DC-9-15F 
airplanes:  DC-9-21  airplanes;  DC-9-31,  DC- 
9-32,  DC-9-32  (VC-9C),  DC-9-32F,  DC-9- 
33F,  DC-9-34,  DC-&-34F.  and  DC-9-32F  (C- 
9A,  C-9B)  airplanes;  DC-9-41  airplanes:  and 
DC-9-51  airplanes;  certificated  in  any 
category;  as  listed  in  McDonnell  Douglas 
Service  Bulletin  DC9-53-277.  Revision  01, 
dated  June  16, 1999,  excluding  Evaluation 
Form. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  in  the 
fuselage  skin  or  doubler  at  the  comer  of  the 
forward  lower  cargo  doorjamb,  which  could 
result  in  rapid  decompression  of  the  fuselage 
and  consequent  reduced  stnictiu^l  integrity 
of  the  airplane,  accomplish  the  following: 

Note  2:  Where  there  are  differences 
between  the  service  bulletin  and  the  AD,  the 
AD  prevails. 

Note  3;  This  AD  is  related  to  AD  96^13- 
03,  amendment  39-9671;  and  AD  94-03-01, 
amendment  39-8807.  This  AD  will  affect 
Principal  Structural  Element  (PSE)  53.09.001 
of  the  DC-9  Supplemental  Inspection 
Document  (SID). 

One-time  Inspection 

(a)  Prior  to  the  accumulation  of  48,000  total 
landings,  or  within  3,500  landings  after  May 
22, 1998  (the  effective  date  of  AD  98-08-24, 
amendment  39-10473),  whichever  occurs 
later:  Perform  a  one-time  general  visual 
inspection  to  determine  if  the  corners  of  the 
forward  lower  cargo  doorjamb  have  been 
modified. 

Note  4:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distcmce  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Follow-On  Actions:  Unmodified  Doonamb 

(b)  If  the  general  visual  inspection  required 
by  paragraph  (a)  of  this  AD  reveals  that  the 


comers  of  the  forward  lower  cargo  doorjamb 
have  not  been  modified:  Before  further  flight, 
perform  a  low-frequency  eddy  current  (LFEC) 
or  X-ray  inspection  to  detect  cracks  of  the 
fuselage  skin  and  doubler  at  all  comers  of  the 
forward  lower  cargo  doorjamb,  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
DC9-53-277,  dated  September  30,  1996;  or 
Revision  01,  dated  June  16, 1999,  excluding 
Evaluation  Form.  After  the  effective  date  of 
this  AD,  Revision  01  of  the  service  bulletin 
must  be  used. 

(1)  If  no  cracking  is  detected  during  the 
LFEC  or  X-ray  inspection  required  by  this 
paragraph,  accomplish  the  requirements  of 
either  paragraph  (b)(l)(i)  or  (b)(l)(ii)  of  this 
AD. 

(i)  Option  1.  Repeat  the  inspections  as 
follows  until  the  actions  specified  in 
paragraph  (b)(l)(ii)  of  this  AD  are 
accomplished: 

(A)  If  the  immediately  preceding 
insp>ection  was  conducted  using  LFEC 
techiiiques,  conduct  the  next  inspection 
within  3,500  landings;  or 

(B)  If  the  immediately  preceding  inspection 
was  conducted  using  X-ray  techniques, 
conduct  the  next  inspection  within  2,850 
landings. 

(ii)  Option  2.  Before  further  flight,  modify 
the  corners  of  the  forward  lower  cargo 
doorjamb,  in  accordance  with  the  service 
bulletin.  Within  28.000  landings  after 
accomplishment  of  that  modification, 
perform  a  high-frequency  eddy  current 
(HFEC)  inspection  to  detect  cracks  on  the 
skin  adjacent  to  the  modification,  in 
accordance  with  the  service  bulletin.  Rep>eat 
the  HFEC  inspection  thereafter  at  intervals 
not  to  exceed  20,000  landings. 

(A)  If  no  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any 
HFEC  inspection  required  by  this  paragraph: 
Repeat  the  HFEC  inspection  thereafter  at 
intervals  not  tb  exceed  20,000  landings. 

(B)  If  any  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any 
HFEC  inspection  required  by  this  paragraph: 
Before  further  flight,  repair  it  in  accordance 
with  a  method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA. 

(2)  If  any  crack  is  found  during  any  LFEC 
or  X-ray  inspection  required  by  this 
paragraph  and  the  crack  is  2  inches  or  less 
in  length:  Before  further  flight,  modif\'  it  in 
accordance  with  the  service  bulletin.  Within 
28,000  landings  after  accomplishment  of  the 
modification,  perform  an  HFEC  inspection  to 
detect  cracks  on  the  skin  adjacent  to  the 

.  modification,  in  accordance  with  the  service 
bulletin. 

(i)  If  no  crack  is  detected  during  the  HFEC 
inspection  required  by  this  paragraph:  Repeat 
the  HFEC  inspection  thereafter  at  intervals 
not  to  exceed  20,000  landings. 

(ii)  If  any  crack  is  detected  during  the 
HFEC  inspection  required  by  this  paragraph: 
Before  further  flight,  repair  it  in  accordance 
with  a  method  approved  by  the  Manager.  Los 
Angeles  ACO. 

(3)  If  any  crack  is  found  during  any  LFEC 
or  X-ray  inspection  required  by  this 
paragraph  and  the  crack  is  greater  than  2 
inches  in  length:  Before  further  flight,  repair 
it  in  accordance  with  a  method  approved  by 
the  Manager,  Los  Angeles  ACO. 
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Follow-On  Actions:  Dooriamb  Modified  per 
Other  Than  Structural  Repair  Manual/ 
Drawing 

(c)  If  the  general  visual  inspection  required 
by  paragraph  (a)  of  this  AD  reveals  that  the 
comers  of  the  forward  lower  cargo  doorjamb 
have  been  modified,  but  not  in  accordance 
with  the  DC-9  SRM  or  Service  Rework 
Drawing:  Before  further  flight,  repair  it  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  ACQ. 

Follow-On  Actions:  Doorjamb  Modified  per 
SRM/Drawing 

(d)  If  the  general  visual  inspection  required 
by  paragraph  (a)  of  this  AD  reveals  that  the 
corne'rs  of  the  forward  lower  cargo  doorjamb 
have  been  modified  in  accordance  with  the 
DC-9  SRM  or  Service  Rework  Drawing: 
Within  28,000  landings  since 
accomplishment  of  that  modification,  or 
within  3,500  landings  after  May  22,  1998.  or 
before  the  accumulation  of  48.000  total 
landings,  whichever  occurs  latest,  perform  an 
HFEC  inspection  to  detect  cracks  on  the  skin 
adjacent  to  the  modification,  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
DC9-53-277,  dated  September  30,  1996;  or 
Revision  01,  dated  June  16,  1999,  excluding 
Evaluation  Form.  After  the  effective  date  of 
this  AD.  Revision  01  of  the  service  bulletin 
must  be  used.  Repeat  the  HFEC  inspection 
thereafter  at  intervals  not  to  exceed  20,000 
landings. 

(1)  If  no  crack  is  detected  during  any  HFEC 
inspection  required  by  this  paragraph:  Repeat 
the  HFEC  inspection  thereafter  at  intervals 
not  to  exceed  20.000  landings. 

(2)  If  any  crack  is  detected  during  any 
HFEC  inspection  required  by  this  paragraph: 
Before  further  flight,  repair  it  in  accordance 
with  a  method  approved  by  the  Manager,  Los 
Angeles  ACO. 

(e)  Accomplishment  of  the  actions  required 
by  this  AD  constitutes  terminating  action  for 
inspections  of  PSE  53.09.001  (reference 
McDonnell  Douglas  Model  DC-9  SID) 
required  by  AD  96-13-03,  amendment  39- 
9671. 

Alternative  Methods  of  Compliance 

(0(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  98-08-24. 
amendment  39-10473;  AD  94-03-01, 
amendment  39-8807;  or  AD  96-13-03, 
amendment  39-9671;  are  acceptable  for 
compliance  with  the  applicable  requirements 

of  this  AD.  **""~~~"-*~-...,_ 

(3)  An  alternative  methodoTcompliance 
that  provides  an  acceptable  level  of  safety 
may  be  used  for  any  repair  required  by  this 
AD,  if  it  is  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  (DER) 
who  has  been  authorized  by  the  Manager,  Los 
Angeles  ACO,  to  make  such  findings. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  fi-om  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(h)  Unless  otherwise  provided  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  DC9- 
53-277,  dated  September  30,  1996;  or 
McDonnell  Douglas  Service  Bulletin  DC9- 
53-277,  Revision  01,  dated  June  16,  1999, 
excluding  Evaluation  Form. 

(1)  The  incorporation  by  reference  of 
McDonnell  Douglas  Service  Bulletin  DC9- 
53-277,  Revision  01.  dated  June  16,  1999, 
excluding  Evaluation  Form,  is  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  The  incorporation  by  reference  of 
McDonnell  Douglas  Service  Bulletin  DC9- 
53-277,  dated  September  30,  1996,  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  May  22, 1998  (63  FR 
19180,  April  17,  1998). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A  (D800- 
0024).  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW.,  suite  700,  Washington.  DC. 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
February  10,  2003. 

Issued  in  Renton,  Washington,  on 
December  24.  2002. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Senice. 
[FR  Doc.  03-29  Filed  1-3-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-85-AD;  Amendment 
39-13003;  AD  2002-26-15] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  i^ile. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires  repetitive 
inspections  to  detect  evidence  of  wear 
damage  in  the  area  at  the  interface 
between  the  vertical  stabilizer  and 
fuselage  skin,  and  corrective  actions,  if. 
necessary.  This  amendment  also 
provides  for  an  optional  terminating 
action  for  the  repetitive  inspections.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  wear 
damage  of  the  fuselage  skin,  which 
could  result  in  thinning  and  cracking  of 
the  fuselage  skin,  and  consequent  in- 
flight depressurization  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  February  10,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
10,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi.  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056;  telephone 
(425)  227-1153;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
May  30,  2002  (67  FR  37734).  That  action 
proposed  to  require  repetitive 
inspections  to  detect  evidence  of  wear  ' 
damage  in  the  area  at  the  interface 
between  the  vertical  stabilizer  and 
fuselage  skin,  and  corrective  actions,  if 
necessary.  That  action  also  proposed  to 
provide  for  an  optional  terminating 
action  for  the  repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the       .  . 
comments  received. 
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Request  To  Change  Cost  Impact 

One  commenter  states  that  the  work 
hours  cited  in  the  cost  impact  section  of 
the  proposed  AD  are  significantly 
understated.  The  commenter  notes  that 
the  hours  for  access  and  restoration 
have  been  omitted  from  the  cost  figiues, 
so  the  true  cost  impact  is  not  specified. 
The  commenter  states  that  access  and 
restoration  tasks  do  not  routinely  occur 
during  scheduled  maintenance  visits  in 
this  instance.  The  commenter  adds  that 
18  hours  are  necessary  to  gain  access, 
perform  the  inspection  and  terminating 
action,  and  restore  the  airplane.  The 
commenter  asks  that  the  cost  impact 
section  be  changed  to  18  hoiurs  for  these 
acti(Ais. 

The  FAA  agrees  that  access  to  the  area 
under  the  vertical  seal  is  not  a  task 
normally  accomplished  during  routine 
maintenance,  and  the  work  hoius 
required  for  access  and  closeup  should 
be  added.  We  have  changed  the  work 
hours  for  the  inspection  specified  in  the 
cost  impact  section  to  12  work  hours; 
the  optional  terminating  action  will 
remain  at  6  work  hours,  as  it  can  be 
dona  immediately  following  the 
inspection,  before  closeup. 

Request  To  Change  Limits  for 
Allowable  Wear  Damage 

One  commenter  states  that  the 
definition  for  the  limits  for  allowable 
skin  damage  as  specified  in  the 
structural  repair  manual  (SRM)  was 
recently  revised,  and  the  damage  limits 
have  been  reduced.  The  commenter 
adds  that  Section  3  of  the  referenced 
service  bulletin  specifies  these  new 
allowable  damage  limits  in  the 
Accomplishment  Instructions.  The 
commenter  asks  that  the  proposed  AD 
be  changed  to  refer  to  the  service 
bulletin  or  list  the  revision  date  of  the 
appropriate  SRM  to  assure  operators  use 
the  new  limits  for  allowable  damage. 

We  do  not  agree  with  the  commenter. 
Operators  should  use  the  new  allowable 
damage  limits  cited  in  the  service 
bulletin  or  they  may  not  be  evaluating 
existing  blendouts  against  the  proper 
limits.  However,  we  have  determined 
that  evaluation  of  existing  blendouts 
against  the  old  damage  limits  will  not 
compromise  an  acceptable  level  of 
safety.  Regarding  new  repairs,  paragraph 
(a)(2)  of  the  proposed  AD  requires  that 
operators  repair  and  refinish  the  skin 
per  the  service  bulletin.  In  order  to 
comply  with  this  requirement,  operators 
must  use  the  allowable  limits  specified 
in  the  service  bulletin.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 


Request  Credit  for  Previous  Inspections 
and  Terminating  Action 

One  commenter  asks  that  credit  be 
given  for  the  inspections  and 
terminating  action  required  by  the 
proposed  AD,  if  done  before  the 
effective  date  of  the  proposed  AD  per 
Boeing  Service  Bulletin  747-53-2192. 
dated  July  21,  1981.  The  commenter 
states  that  the  service  bulletin 
referenced  iii  the  proposed  AD  includes 
a  provision  that  specifies  such  credit. 

We  agree  that  credit  can  be  given 
under  certain  explicit  conditions. 
Service  Bulletin  747-53-2192  specifies 
that,  for  airplanes  having  line  numbers 
0001  through  0414  inclusive,  there  is  an 
option  of  using  enamel  coating  or  BMS 
10-86  Teflon-filled  coating.  If  operators 
can  confirm  that  BMS  10-86  Tefljan- 
filled  coating  was  used,  and  the  new 
allowable  damage  limits  specified  in 
Boeing  Alert  Service  Bulletin  747- 
53A2478  (referenced  in  the  proposed 
AD  as  the  appropriate  source  of  service 
information  for  accomplishment  of  the 
actions  specified)  are  met,  then  no  more 
work  is  necessary.  A  new  paragraph  (c) 
has  been  added  to  this  final  rule  to 
provide  credit  if  the  conditions  are  met. 

Request  Credit  for  Inspections  Done  per 
Certain  Maintenance  Procedures 

One  commenter  states  that  the  Boeing 
Model  747  Maintenance  Plaiming 
Document  (MPD)  recommends 
inspections  of  the  affected  areas  of  the 
fuselage  skin  at  no  greater  than  "D" 
check  intervals.  The  commenter  adds 
that  the  Corrosion  Prevention  and 
Control  Program  (CPCP)  recommends 
inspections  of  the  exterior  surface  of  the 
fuselage  skin  for  corrosion  and  other 
discrepancies  at  5-year  intervals.  Based 
on  these  requirements,  the  commenter 
does  the  inspections  required  by  the 
proposed  AD  ejarlier  tjian  the  6,000- 
flight-cycle  compliance  time  specified 
for  the  repetitive  inspections.  The 
commenter  also  adds  that,  since  the 
existing  inspection  programs  already 
require  inspections  more  frequently, 
there  is  no  additional  safety  to  be  gained 
from  promulgation  of  the  proposed  AD. 
The  commenter  asks  that  credit  be  given 
for  the  repetitive  inspections  required 
by  paragraph  (a)(1)  of  the  proposed  AD 
if  done  as  part  of  these  maintenance 
programs. 

Based  on  operator  reports  of  wear 
damage  of  the  fuselage  skin  at  the 
interface  area  of  the  vertical  stabilizer 
seal  and  fuselage  skin,  we  do  not  agree 
with  the  commenter  that  existing 
maintenance  programs  are  providing 
acceptable  levels  of  safety.  Additionally, 
this  area  is  not  accessed  by  all  operators 
during  scheduled  maintenance  visits,  as 


specified  previously  under  "Request  to 
Change  Cost  Impact,"  so  no  change  to 
the  final  rule  is  necessary  in  this  regard. 
However,  under  the  provisions  of 
paragraph  (d)  of  the  final  rule,  we  may 
approve -requests  for  alternate 
inspections  if  data  are  submitted  to 
substantiate  that  the  inspections  are 
equivalent  and  that  repairs  and  any 
existing  wear  meet  the  allowable 
damage  limits  specified  in  the 
referenced  service  bulletin. 

Request  To  Change  Paragraphs  (a)(2) 
and(b) 

One  commenter  states  that  paragraph 
(b)  of  the  proposed  AD  allows 
refinishing  of  the  fuselage  skin  with 
BMS  10-86  Teflon-filled  coating  as 
terminating  action  for  the  proposed 
inspections.  The  commenter  notes  that 
there  are  other  Teflon-filled  coatings 
that  are  equivalent  or  better  than  BMS 
10-86,  and  operators  may  already  be 
using  these  "equivalent"  coatings  in 
their  paint  specifications.  The 
commenter  asks  that,  if  the  proposed 
AD  is  deemed  necessar}',  paragraphs 
(a)(2)  and  (b)  be  changed  to  allow  the 
use  of  other  Teflon-filled  coatings  with 
equivalent  abrasion  resistant  properties. 

We  do  not  agree  with  the  commenter's 
request,  as  no  supporting  data  were 
provided  to  us  to  substantiate  the 
request.  However,  under  the  provisions 
of  paragraph  (d)  of  the  final  rule,  we 
may  approve  requests  for  the  use  of 
other  Teflon-filled  coatings  if  data  are 
submitted  to  substantiate  that  such 
coatings  would  provide  an  acceptable 
level  of  safety. 

Request  To  Reconsider  Terminating 
Action 

One  commenter  states  that  paragraphs 
(a)(2)  and  (b)  of  the  proposed  AD  allow 
the  one-time  application  of  Teflon-filled 
paint  Qoating  as  terminating  action  for 
the  repetitive  inspections  required  by 
paragraph  (a)(1)  of  the  proposed  AD. 
The  commenter  states  that  the  proposed 
AD  seems  to  indicate  that  the  external 
paint  will  never  again  be  removed  and 
replaced,  but  is  reapplied  on  an 
irregular  basis.  The  commenter  adds 
that,  if  this  problem  is  as  serious  as 
alleged,  a  one-time  application  of  a 
Teflon-filled  paint  coating  to  the 
exterior  of  the  airplane  would  not 
provide  a  realistic  terminating  action. 
The  paint  will  have  to  be  reapplied 
whenever  the  external  paint  is  stripped 
and  refinished. 

We  do  not  agree  with  the  commenter. 
If  the  extepial  paint  is  stripped, 
refinishing  the  skin  with  BMS  10-86 
Teflon-filled  coating  is  required  to 
remain  in  compliance  with  paragraph 
(a)(2)  of  this  AD.  Therefore,  no  change 
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to  the  final  rule  is  necessary  in  this 
regard. 

Conclusion 

After  carehil  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,104  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  253  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  12  work 
hours  per  airplane  (including  time 
required  to  gain  access  and  to  close  up) 
to  accomplish  the  required  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figiu-es,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $182,160,  or  $720  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  elect  to 
accomplish  the  proposed  optional 
terminating  action  per  paragraph  (b)  of 
this  AD,  it  would  take  approximately  6 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  optional  termination 
action  would  be  $360  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
•determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 


"significant  regulatory  action"  vmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-26-15     Boeing:  Amendment  39-13003. 
Docket  2002-NM-85-AD. 

Applicability:  Model  747  series  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-53A2478.  dated  February  7,  2002; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  wear  damage  of  the 
fuselage  skin  in  the  area  at  the  interface 
between  the  vertical  stabilizer  and  fuselage 
skin,  which  could  result  in  thinning  and 
cracking  of  the  fuselage  skin,  and  consequent 
in-flight  depressurization  of  the  airplane, 
accomplish  the  following: 


Inspections  for  Damage/Corrective  Actions 

(a)  Prior  to  the  accumulation  of  15,000  total 
flight  cycles,  or  within  1,200  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  a  detailed  inspection  to 
detect  evidence  of  wear  damage  of  the 
fuselage  skin  at  the  interface  area  of  the 
vertical  stabilizer  seal  and  fuselage  skin,  per 
Boeing  Alert  Service  Bulletin  747-53A2478, 
dated  February  7,  2002. 

(1)  If  no  wear  damage  of  the  fuselage  skin 
is  detected  or  any  existing  blendout  is  within 
the  structural  repair  manual  (SRM)  allowable 
damage  limits:  Repeat  the  detailed  inspection 
at  intervals  not  to  exceed  6,000  flight  cycles. 

(2)  If  any  wear  damage  of  the  fuselage  skin 
is  detected  or  any  existing  blendout  exceeds 
the  allowable  damage  limits  specified  in  the 
SRM:  Before  further  flight,  repair  the  vertical 
stabilizer  seal  interface  and  refinish  the  skin 
with  BMS  10-86  Teflon-filled  coating,  per 
the  alert  service  bulletin.  Accomplishment  of 
the  repair  and  refinishing  is  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (a)(l}  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Optional  Terminating  Action 

(b)  Refinishing  the  fuselage  skin  with  BMS 
10-86  Teflon-filled  coating,  per  Boeing  Alert 
Service  Bulletin  747-53A2478,  dated 
February  7,  2002,  terminates  the  repetitive 
inspections  required  by  paragraph  (a)(1)  of 
this  AD. 

Previously  Accomplished  Inspections  and 
Terminating  Action 

(c)  Inspections  and  terminating  action  done 
before  the  effective  date  of  this  AD  per 
Boeing  Service  Bulletin  747-53-2192,  dated 
July  21,  1981,  are  acceptable  for  compliance 
with  the  corresponding  actions  required  by 
this  AD,  provided  BMS  10-86  Teflon-filled 
coating  was  used,  and  the  new  allowable 
damage  limits  specified  in  Boeing  Alert 
Service  Bulletin  747-53A2478,  dated 
February  7,  2002,  are  met. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ft'om  the  Seattle  ACO. 
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Special  Flight  Permits 

(e]  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location'  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2478, 
dat^d  February  7,  2002.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  3nd  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Effective  Date 

(^IThis  amendment  becomes  effective  on 
February  10,  2003. 

Issued  in  Renton,  Washington,  on 
December  24,  2002. 
Charles  0.  Huber, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  03-26  Filed  1-3-03;  8:45  am) 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  20OO-NM-402-AD;  Amendment 
39-12997;  AD  2002-26-09] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757-200  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757- 
200  series  airplanes  with  stowage  bins 
installed  forward  of  door  2  at  Station 
680.  This  AD  requires  a  one-time 
inspection  to  determine  if  a  certain 
intercostal  is  installed  for  support  of  the 
>  overhead  stowage  bin(s)  at  Station  680, 
and  follow-on  actions,  if  necessary.  This 
action  is  necessary  to  prevent  failure  of 
the  stowage  bin  attachment  fitting  at 
Station  680,  which  could  result  in  the 
overhead  stowage  bin  falling  onto  the 
passenger  seats  below  and  injuring 
passengers  or  impeding  the  evacuation 
of  passengers  in  an  emergency.  This 


action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  February  10,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
10, 2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Crotty,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S.  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1675;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  757-200  series  airplanes  with 
stowage  bins  installed  forward  of  door 
2  at  Station  680  was  published  in  the 
Federal  Register  on  May  15,  2002  (67 
FR  34639).  That  action  proposed  to 
require  a  one-time  inspection  to 
determine  if  a  certain  intercostal  is 
installed  for  support  of  the  overhead 
stowage  bin(s)  at  Station  680,  and 
follow-on  actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received.  One  commenter 
states  that  it  offers  no  comments 
because  it  does  not  operate  any  affected 
airplanes. 

Extend  Compliance  Time  for    ■ 
Installation  of  Intercostal(s) 

Several  commenters  request  that  the 
FAA  extend  the  compliance  time  for 
installation  of  the  intercostal(s),  if 
necessary,  from  24  months  to  60  months 
after  the  effective  date  of  the  AD.  The 
commenters  point  out  that  the  time 
required  to  gain  access  for  installing  the 
intercostal(s)  is  significant  (the 
commenters  estimate  65  work  hours  is 
needed  to  gain  access,  install,  and  close 
up),  and  the  proposed  24-month 
compliance  time  would  not  allow  most 
operators  to  accomplish  the  proposed 


actions  during  a  heavy  maintenance 
visit.  The  commenters  also  state  that, 
based  on  preliminary  inspections,  a 
significant  portion  of  the  airplane  fleet 
may  be  without  the  subject  intercostal. 
To  ensiu-e  that  an  acceptable  level  of 
safety  is  maintained  if  the  compliance 
time  is  extended  to  60  months,  the 
commenters  recommend 
accomplishment  of  repetitive 
inspections  for  cracking  every  18 
months. 

The  FAA  concurs  that  extending  the 
compliance  time  for  the  installation  of 
the  intercostal(s)  is  an  acceptable 
alternative  to  requiring  installation  of 
the  intercostal  (s)  within  24  months  after 
the  effective  date  of  this  AD,  provided 
that  repetitive  inspections  for  cracking 
are  performed  until  the  intercostal  is 
installed.  Therefore,  we  have  revised 
paragraph  (b)  in  this  final  rule  to  add 
subparagraphs  (b)(1)  and  (b)(2),  which 
specify  the  compliance  alternatives. 

Reduce  Compliance  Time  for  One-Time 
Inspection 

The  same  commenters  who  request 
extension  of  the  compliance  time  for 
installing  the  intercostal  also  request 
that  we  reduce  the  compliance  time 
from  24  months  to  12  months  for  the 
one-time  inspection  to  determine  if  the 
subject  intercostal  is  installed.  One  of 
the  commenters  explains  that  reducing 
the  compliance  time  in  this  way  would 
ensure  that  any  structural  damage  is 
found  and  fixed  in  a  timely  manner. 

We  do  not  concur  with  the  request  to 
reduce  the  compliance  time  for  the  one- 
time inspection.  In  developing  an 
appropriate  compliance  time  for  this 
AD,  we  considered  not  only  the 
manufacturer's  recommendation,  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
and  the  time  necessary  to  perform  the 
inspection.  In  light  of  all  of  these 
factors,  we  find  a  24-month  compliance 
time  for  completing  the  required 
inspection  to  be  warranted,  in  that  it 
represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety.  No  change  is 
necessary  in  this  regard. 

Request  To  Allow  Stop-Drilling  of 
Cracks 

Two  commenters  request  that  we 
revise  paragraph  (c)  of  the  proposed  AD 
to  allow  stop-drilling  of  any  crack  that 
is  found,  instead  of  requiring  repair 
before  further  flight.  The  commenters 
state  that,  following  stop-drilling  of  the 
crack,  the  affected  overhead  stowage  bin 
could  be  blocked  out  until  an  interim 
repair  is  installed  within  90  days.  The 
commenters  state  no  justification  for 
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this  request,  but  one  commenter  notes 
that  the  stowage  bins  at  Station  680  on 
its  airplanes  are  above  a  galley,  so  no 
passenger  sits  under  the  subject  stowage 
bins. 

We  do  not  concur  with  the 
commenters'  request.  The  commenters 
provide  no  data  to  substantiate  that  their 
request  would  provide  an  acceptable 
level  of  safety.  However,  an  affected 
operator  may  request  approval  of  an 
alternative  method  of  compliance  as 
provided  by  paragraph  (d)  of  this  AD. 
We  may  consider  approving  such  an 
alternative  method  of  compliance  if  data 
are  submitted  to  support  that  an 
alternative  repair  method  would 
provide  an  acceptable  level  of  safety.  No 
change  is  necessary  in  this  regard. 

Request  To  Issue  Supplemental  NPRM 

The  commenters  who  request 
extension  of  the  compliance  time  for 
installation  of  the  intercostal,  reduction 
of  the  compliance  time  for  the  initial 
inspection,  and  inclusion  of  a  provision 
for  stop-drilling  cracks,  recommend  that 
we  issue  a  supplemental  NPRM, 
supported  by  a  revised  service  bulletin. 

We  do  not  concur  with  the 
commenters"  request.  Under  the 
provisions  of  the  Administrative 
Procedure  Act,  we  issue  a  supplemental 
NPRM  and  reopen  the  period  for  public 
comment  when  we  determine  that  a 
change  to  a  proposed  AD  will  either 
increase  the  economic  burden  on  an 
operator  or  increase  the  scope  of  the 
proposed  AD.  The  change  that  we  are 
making  to  this  AD — extension  of  the 
compliance  time  for  installing  the 
intercostal — does  not  increase  the 
economic  burden  on  any  operator  nor 
does  it  expand  the  scope  of  the 
proposed  AD.  Also,  the  airplane 
manufacturer  has  not  issued  a  revised 
service  bulletin.  For  these  reasons,  as 
well  as  the  potentially  adverse  effect  on 
safety  that  delaying  issuance  of  this 
final  rule  may  cause,  we  find  it 
unnecessary  to  issue  a  supplemental 
NPRM.  Thus,  no  change  has  been  made 
in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  we  have  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  We  have 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  403  Model 
757-200  series  airplanes  of  the  affected 


design  in  the  worldwide  fleet.  We 
estimate  that  219  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  required  inspection  will  take  up 
to  2  work  hours  per  airplane  (1  work 
hour  per  side  of  the  airplane),  at  the 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figiires,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  up  to 
$26,280,  or  $120  per  airplane. 

Should  an  operator  be  required  to  do 
the  installation,  it  will  take  up  to  2  work 
hours  per  airplane  (1  work  hour  per  side 
of  the  airplane),  at  the  average  labor  rate 
of  $60  per  work  hoiu.  Required  parts 
will  cost  approximately  $1,310  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  installation  is  estimated 
to  be  $1,430  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and    . 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  described  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979):  and  (3) 
will  not  have  a  significcmt  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADOnESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulation  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-26-09     Boeing:  Amendment  39-12997. 
Docket  2000-NM-402-AD. 

Applicability:  Model  757-200  series 
airplanes,  certificated  in  any  category,  as    ' 
listed  in  Boeing  Service  Bulletin  757-25- 
0194,  dated  February  11,  1999,  and  having 
stowage  bins  installed  forward  of  door  2  at 
Station  680. 

Note  1:  This  AD  applies  to  each  airplane 
identified  rn  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  as.sessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  stowage  bin 
attachment  fitting  at  Station  680,  which 
could  result  in  the  overhead  stowage  bin 
falling  onto  the  passenger  seats  below  and 
injuring  passengers  or  Impeding  the 
evacuation  of  passengers  in  an  emergency, 
ac;(;omplish  the  following: 

One-Time  Inspection 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  do  a  one-time  general  visual 
inspection  to  determine  if  an  intercostal  is 
installed  between  stringers  8  and  9  for 
support  of  the  overhead  stowage  bin  at 
Station  680,  on  the  left  and  right  sides  of  the 
airplane,  as  applicable,  according  to  Boeing 
Service  Bulletin  757-25-0194,  dated 
February  11.  1999.  If  an  intercostal  is 
installed  on  each  side  that  has  an  overhead 
stowage  bin  at  Station  680,  no  further  action 
is  necessary. 
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Note  2:  For  the  purpose  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  iinder  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Follow-On  Actions 

(b)  For  each  side  of  the  airplane  that  has 
an  overhead  stowage  bin  at  Station  680  but 
no  intercostal  installed:  Before  further  flight 
after  the  inspection  required  by  paragraph  (a) 
of  this  AD,  do  a  detailed  inspection  for 
cracking  or  damage  of  stringer  8  and  the  tie 
rod  mounting  assembly  according  to  Boeing 
Service  Bulletin  757-25-0194,  dated 
February  11,  1999.  Then,  do  either  paragraph 
(b)(1)  or  (b)(2)  of  this  AD. 

Note  3:  For  the  purpose  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  Repeat  the  detailed  inspection  for 
cracking  or  damage  of  stringer  8  and  the  tie 
rod  mounting  assembly  every  18  months,  and 
within  60  months  after  the  effective  date  of 
this  AD,  do  paragraph  (b)(2)  of  this  AD. 

(2)  Before  further  flight,  install  a  new 
intercostal  between  stringers  8  and  9, 
according  to  the  service  bulletin.  This 
installation  terminates  the  repetitive 
iaspections  specified  in  paragraph  (b)(1)  of 
this  AD. 

Repair  of  Cracking  or  Damage 

(c)  If  any  cracking  or  damage  is  found 
during  any  detailed  inspection  required  by 
paragraph  (b)  of  this  AD:  Before  further  flight, 
and  before  installation  of  the  intercostal, 
repair  per  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved,  the  approval  must  specifically 
reference  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Service  Bulletin  757-25-1094,  dated 
February  11,  1999,  excluding  Evaluation 
Form.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
form  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capital  Street,  NW.,  suite  700.  Washington, 
DC. 

ECTective  Date 

(g)  This  amendment  becomes  effective  on 
February  10,  2003. 

Issued  in  Renton,  Washington,  on 
December  24,  2002. 

Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-20  Filed  1-3-03;  8:45  am) 
BttJJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-44-AD;  Amendment 
39-13006;  AD  2002-26-18] 

RIN2120-AA64 

Airworttiiness  Directives;  Boeing 
Model  737-600,  -700,  -700C,  -«00,  and 
-900  Series  Airplanes 

agency:  FederaJ  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
600.  -700,  -700C,  -800,  and  -900  series 
airplanes,  that  requires  replacement  of 
the  existing  fueling  float  switch  and 
conduit  assemblies  in  the  main  and 
center  hiel  tanks  with  new,  improved 
assemblies.  The  actions  specified  by  this 
AD  are  intended  to  prevent  fluid 
contamination  inside  the  fueling  float 
switch  or  chafing  of  the  wiring  to  the  in- 
tank  conduit,  which  could  generate  an 


ignition  source  and  consequent  fire  and 
explosion  in  the  fuel  tank.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  February  10,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
10,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Pegors,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1446;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-600.  -700.  -700C.  -800.  and 
-900  series  airplanes  was  published  in 
the  Federal  Register  on^  August  20.  2002 
(67  FR  53893).  That  action  proposed  to 
require  replacement  of  the  existing 
fueling  float  switch  and  conduit 
assemblies  in  the  main  and  center  fuel 
tanks  with  new,  improved  assemblies. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Add  Revised  Service 
Information 

One  commenter.  the  manufactiuer, 
asks  that  Boeing  Alert  Service  Bulletin 
737-28A1142.  Revision  2,  dated 
November  26,  2002,  be  added  to  the 
proposed  AD  as  another  source  of 
service  information  for  accomplishment 
of  the  specified  actions.  Boeing  Alert  ' 
Service  Bulletin  737-28A1142,  dated 
February  7.  2002,  was  referenced  in  the 
proposed  AD  as  the  appropriate  source 
of  service  information  for 
accomplishment  of  the  actions. 

The  FAA  agrees  with  the  commenter. 
We  have  reviewed  and  approved  Boeing 
Alert  Service  Bulletin  737-28A1142. 
Revision  2,  dated  November  26,  2002. 
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We  find  that  the  changes  incorporated 
in  Revision  2  of  the  service  bulletin  are 
not  substantive,  meaning  that  airplanes 
modified  per  the  original  issue  of  the 
service  bulletin  are  not  subject  to  any 
additional  work  under  Revision  2  of  the 
service  bulletin.  Therefore,  we  have 
revised  paragraph  (a)  of  this  final  rule  to 
refer  to  Revision  2  of  the  service  bulletin 
as  the  appropriate  soiuce  of  service 
information  for  the  actions  in  that 
paragraph.  In  addition,  we  have  added 
a  new  paragraph  (b)  to  this  final  rule 
(and  reordered  subsequent  paragraphs 
accordingly)  to  give  credit  for 
replacements  accomplished  before  the 
effective  date  of  this  AD  according  to 
the  original  issue  of  the  service  bulletin. 

Request  To  Change  Number  of 
Airplanes  Affected 

The  same  commenter  asks  that  the 
number  of  affected  airplanes  that  is 
specified  in  the  Cost  Impact  section  of 
the  proposed  AD  be  changed.  The 
commentet  provided  supporting  data 
which  confirms  that  the  number  of 
airplanes  in  the  worldwide  fleet  is  927, 
and  the  number  of  U.S.-registered 
airplanes  is  421. 

We  agree  with  the  commenter,  as  we 
inadvertently  specified  the  incorrect 
numbers  of  affected  airplanes  in  the 
proposed  AD.  We  have  changed  the  Cost 
Impact  section  in  this  final  rule  to 
reflect  the  correct  numbers  of  airplanes. 

Request  To  Change  Work  Hours 

One  commenter  states  that  the  man 
hours  specified  in  the  Cost  Impact 
section  of  the  proposed  AD  are 
conservative,  and  notes  that  the  actual 
man  hours  will  be  higher  and  will 
increase  the  out-of-service  time  for  its 
airplanes. 

Although  the  commenter  does  not 
request  a  change,  we  infer  that  the 
commenter  would  like  the  number  of 
work  hours  specified  in  the  Cost  Impact 
section  to  be  increased. 

We  do  not  agree  to  change  the  work 
hours  for  the  replacements.  The  number 
of  work  hours  necessary  to  accomplish 
the  replacements,  as  specified  in  the 
Cost  Impact  section,  is  consistent  with 
the  service  bulletin.  The  number 
represents  the  time  necessary  to  perform 
only  the  replacements  actually  required 
by  this  AD.  We  recognize  that,  in 
accomplishing  the  requirements  of  any 
AD,  operators  may  incur  "incidental" 
costs  in  addition  to  the  "direct"  costs. 
The  cost  analysis  in  AD  rulemaking 
actions,  however,  typically  does  not 
include  incidental  costs,  such  as  the 
time  required  to  gain  access  and  close 
up,  planning  time,  or  time  necessitated 
by  other  administrative  actions.  Because 
incidental  costs  may  vary  significantly 


fi"om  operator  to  operator,  they  are 
almost  impossible  to  calculate. 
Therefore,  no  change  is  made  to  the 
final  rule  in  this  regard. 

Explanation  of  Change  to  Final  Rule 

We  have  changed  the  compliance 
time  terminology  specified  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  the 
proposed  AD  ft-om  flight  cycles  to  flighjt 
hours  in  the  final  rule.  We  inadvertently 
used  the  term  "flight  cycles,"  in  the 
proposed  AD;  however,  the  referenced 
service  bulletin  specifies  "flight  hours," 
and  the  proposed  AD  also  should  have 
specified  "flight  hours." 

Conclusion 

After  careful  review  of  the  available 
data,  we  have  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  We  have 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  927 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
421  airplane  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  56  work 
hours  per  airplane  to  accomplish  the 
replacement  in  the  two  main  fuel  tanks, 
as  specified  in  Work  Page  I,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  work  homs  for  this  required 
replacement  on  U.S.  operators  is 
estimated  to  be  $1,414,560,  or  $3,360 
per  airplane. 

It  will  take  approximately  23  work 
hours  per  airplane  to  accomplish  the 
replacement  in  the  center  fuel  tank,  as 
specified  in  Work  Package  II,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  work  hours  per  this  required 
replacement  on  U.S.  operators  is 
estimated  to  be  $580,980,  or  $1,380  per 
airplane. 

The  kit  required  to  accomplish  the 
replacement  in  all  three  fuel  tanks  will 
cost  approximately  $5,116  per  airplcme. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figines  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 


incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-26-18     Boeing:  Amendment  39^13006. 
Docket  2002-NM-44-AD. 

Applicability:  Model  737-600,  -700,  -700C, 
-800.  and  -900  series  airplanes;  certificated  in 
any  category;  as  listed  in  Boeing  Alert 
Service  Bulletin  737-28A1142,  Revision  2, 
dated  November  26,  2002. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
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provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  Tor  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciHc  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fluid  contamination  inside  the 
fueling  float  switch  or  changing  of  the  wiring 
to  the  in-tank  conduit,  which  could  generate 
an  ignition  source  and  consequent  fire  and 
explosion  in  the  fuel  tank,  accomplish  the 
following: 

Replacement 

(a)  Replace  the  existing  fueling  float  switch 
and  conduit  assemblies  in  the  main  and 
center  fuel  tanks  with  new,  improved 
assemblies  (includes  a  new  float  switch  and 
a  new  conduit  assembly  with  a  liner  system 
inside  the  conduit),  at  the  applicable  time 
specified  in  paragraph  (a)(1),  (a)(2),  or  (a)(3) 
of  this  AD,  per  Work  Packages  I  and  II  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-28A1142,  Revision  2, 
dated  November  26,  2002. 

Note  2:  Due  to  the  lack  of  sleeving  on  the 
existing  electrical  wire  installations  of  the 
center  fuel  tank,  it  is  recommended  that 
Work  Package  II  be  completed  before  Work 
Package  I. 

(1)  For  airplanes  that  have  accumulated 
fewer  than  5.000  total  flight  hours  as  of  the 
effective  date  of  this  AD:  Within  2  years  after 
the  effective  date  of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
5,000  total  flight  hours  or  more,  but  fewer 
than  10,000  total  flight  hours  as  of  the 
effective  date  of  this  AD:  Within  1  year  after 
the  effective  date  of  this  AD. 

(3)  For  airplanes  that  have  accumulated 
10,000  total  flight  hours  or  more  as  of  the 
effective  date  of  this  AD:  Within  180  days 
after  the  effective  date  of  this  AD. 

(b)  Replacements  done  before  the  effective 
c^ate  of  this  AD  per  Boeing  Alert  Service 
Bulletin  737-28A1142,  dated  February  7,     ' 
2002,  are  considered  acceptable  for 
compliance  with  paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airport  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 


Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requests  of  this  AD  can 
be  accomplished. 

Incorporation  by  Reference 

(e)  Unless  otherwise  specified  in  this  AD, 
the  replacement  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
28A1142,  Revision  2,  dated  November  26, 
2002.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
ftt)m  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
February  10,  2003. 

Issued  in  Renton,  Washington,  on 
December  26,  2002. 

Charles  D.  Huber, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-17  Filed  1-3-03;  8:45  am) 
BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-MM-290-AD;  Amendment 
39-13004;  AD  2002-26-16] 

RiN2120-AA64 

Airworthiness  Directives;  Foiclcer 
IModei  F.28  IMarit  0070  and  0100  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  nUe. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),      « 
applicable  to  all  Fokker  Model  F.28 
Mark  0070  and  0100  series  airplanes, 
that  requires  measurement  of  the  over- 
center  force  of  the  thrust  reverser 
operating  levers,  a  functional  test  of  the 
secondary  lock  solenoid  of  the  thrust 
reversers,  and  corrective  actions  if 
necessary.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct  an 
insufficient  over-center  force  in  the 
corresponding  thrust  reverser  operating 
lever,  and  incorrect  setting  of  the  thrust 
reverser  selector  switch  (S9),  which 
could  resiUt  in  imcommanded 


deployment  of  the  thrust  reversers 
during  flight  and  consequent  reduced 
controllability  of  the  airplane.  This  AD 
is  intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  February  10,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
10,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  P.O.  Box 
231,  2150  AE  Nieuw-Vennep,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fokker  Model 
F.28  Mark  0070  and  0100  series 
airplanes  was  published  in  the  Federal 
Register  on  April  5,  2002  (67  FR  16333). 
That  action  proposed  to  require 
measurement  of  the  over-center  force  of 
the  thrust  reverser  operating  levers;  a 
functional  test  to  verify  proper 
energizing  of  the  secondary  lock 
solenoid  of  the  thrust  reversers;  and 
corrective  actions,  if  necessary. 

Explanation  of  Relevant  Service 
Information 

In  the  proposed' AD,  the  FAA 
identified  Fokker  Service  Bulletin 
SBFl 00-76-01 5,  dated  January  15. 
2001,  as  the  appropriate  source  of 
service  information  for  the  proposed 
requirements.  Since  the  proposed  AD 
was  issued,  Fokker  issued  Service 
Bulletin  Change  Notification  (SBCN) 
SBF100-76-O15/01,  dated  May  1,  2001, 
and  Manual  Change  Notification — 
Maintenance  Docxunentation  (MCNM) 
FlOO-060,  Revision  1,  dated  March  19, 
2001 .  The  revised  MCNM  provides 
wording  that  is  consistent  with  the 
existing  maintenance  manual  wording 
to  clarify  the  procedures;  the  procedures 
otherwise  remain  unchanged.  The  SBCN 
advises  that  the  MCNM  changes  have 
been  incorporated  into  the  service 
bulletin. 
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Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  AD 

One  commenter  fully  supports  the 
proposed  AD. 

Request  To  Cite  Revised  Service 
Documents 

The  manufacturer  requests  that  the 
proposed  AD  be  revised  to  cite  the  most 
recent  versions  of  the  relevant  service 
documents. 

Based  on  a  review  of  the  document 
revisions,  the  FAA  conciirs  with  the 
request.  Paragraphs  (a)  and  (b)  of  this 
AD  have  been  revised  accordingly. 

Request  To  Clarify  Certain 
Requirements 

The  manufacturer  requests  that 
paragraph  (b)  of  the  proposed  AD  be 
revised  for  several  reasons.  First,  the 
proposed  language  suggests  that  the 
functional  test  is  intended  to  verify 
proper  energizing  of  the  secondary  lock 
solenoid,  whereas  the  solenoids  are  not 
supposed  to  energize  during  the  test. 
Second,  the  reference  to  movement  of 
the  "thrust  reverser  operating  lever"  in 
paragraphs -(b)(1),  (b)(2),  (b)(2)(i),  and 
(b)(2)(ii)  of  the  proposed  AD  suggests 
that  the  thrust  reverser  operating>levers 
are  operated  during  the  functional  test. 
The  manufacturer  advises  that  the  thrust 
levers,  not  the  thrust  reverser  operating 
levers,  are  operated  during  the 
functional  test.  Third,  the  manufacturer 
suggests  that  paragraph  (b)(2)  of  the 
proposed  AD,  which  would  require 
operators  to  repeat  the  functional  test 
"one  more  time,"  could  be 
misinterpreted.  The  service  bulletin 
provides  instructions  to  perform  the 
functional  test  at  least  five  times  before, 
and  (if  necessary)  after,  a  rigging  check 
of  the  thrust  lever  switchbox.  The 
functional  test  involves  "slamming"  the 
thrust  levers  with  the  thrust  reverser 
operating  levers  in  the  stowed  position. 
The  commenter  suggests  a  reader  could 
infer  that  a  single  "slam"  is  sufficient. 

The  FAA  agrees  with  the  requests  for 
the  reasons  provided  by  the  commenter 
and  has  made  the  following  changes  in 
this  final  rule:  First,  the  phrase  "to 
verify  proper  energizing"  has  been 
removed  from  the  summary  and 
paragraphs  (b)  and  (b)(2)  of  this  AD. 
Second,  the  phrase  "movement  Of  thrust 
reverser  operating  levers"  has  been 
changed  to  "movement  of  the  thrust 
levers"  in  paragraphs  (b)(1),  (b)(2), 
(b)(2)(i),  and  (b)(2)(ii).  Third,  the  phrase 


"one  more  time"  has  been  removed 
from  paragraph  (b)(2). 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  139  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $16,680,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD;  and  that  no 
operator  would  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adppted.  The  cost  impact  figures 
discussed  in  AD  rulemaking  actions 
represent  only  the  time  necessary  to 
perform  the  specific  actions  actually 
required  by  the  AD.  These  figures 
typically  do  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up,  planning  time,  or 
time  necessitated  by  other 
administrative  actions. 

Regulatory  Impact         ^ 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-26-16    Fokker  Services  B.V.: 

Amendment  3&-13004.  Docket  2001- 
NM-290-AD. 
.'    Applicability:  All  Model  F.28  Mark  0070 
and  0100  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  an  insufficient  over- 
center  force  in  the  corresponding  thrust 
reverser  operating  lever,  and  incorrect  setting 
of  the  thrust  reverser  selector  switch  (S9), 
which  could  result  in  uncommanded 
deployment  of  the  thrust  reversers  during 
flight  and  consequent  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

Over-Center  Force  Measurement  and 
Readjustment 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  measure  the  over-center  force  of 
the  left-  and  right-hand  thrust  reverser 
operating  levers,  per  paragraph  2.  A.  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-76-015,  dated 
Januarv  15,  2001,  including  Service  Bulletin 
Change  Notification  (SBCN)  SBFlOO-76-015/ 
01.  dated  May  1,  2001,  and  Manual  Change 
Notification — Maintenance  Document 
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(MCNM)  FlOO-060,  Revision  1,  dated  March 
19,  2001. 

(1)  If  the  over-center  force  is  equal  to  or 
higher  than  4.5  pounds,  but  not  higher  than 
5.5  pounds,  no  further  action  is  required  by 
this  paragraph. 

(2)  If  the  over-center  force  is  less  thjtn  4.5 
pounds  or  higher  than  5.5  pounds,  before 
further  flight,  readjust  the  over-center  force 
and  accomplish  the  corrective  actions 
(including  measuring  and  readjusting  the 
minimum  stop  of  the  reverse-thrust  lever  and 
over-center  force  of  the  thrust  reverser),  per 
the  service  bulletin. 

Functional  Test  and  Corrective  Actions 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  functional  test  of  the 
secondary  lock  solenoid  of  the  left-  and  right- 
hand  thrust  levers,  per  paragraph  2.B.  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-76-015,  dated 
January  15,  2001,  including  SBCN  SBFlOO- 
76-015/01,  dated  May  1,  2001,  and  MCNM 
FlOO-060,  Revision  1,  dated  March  19,  2001. 

(1)  If  the  secondary  lock  solenoid  does 
NOT  (momentarily  or  continuously)  energize 
with  movement  of  the  thrust  levers  as 
described  in  paragraph  2.B.(9)  of  the  service 
bulletin,  no  further  action  is  required  by  this 
paragraph. 

(2)  If  the  secondary  lock  solenoid 
(momentarily  or  continuously)  energizes 
with  movement  of  the  thrust  levers  as 
described  in  paragraph  2.3.(9)  of  the  service 
bulletin,  before  further  flight,  perform  a 
rigging  check  of  the  thrust  reverser  switchbox 
and  repeat  the  functional  test  of  the 
secondary  .lock  solenoid,  per  paragraph 
2.B.(9)  of  the  service  bulletin. 

(i)  if  the  solenoid  does  NOT  (momentarily 
or  continuously)  energize  with  movement  of 
the  thrust  levers  as  described  in  paragraph 
2.B.(9)  of  the  service  bulletin,  no  further 
action  is  required  by  this  paragraph. 

(ii)  If  the  secondary  lock  solenoid  still 
(momentarily  or  continuously)  energizes 
with  movement  of  the  thrust  levers  as 
described  in  paragraph  2.B.(9)  of  the  service 
bulletin,  before  further  flight,  replace  the 
thrust  reverser  switchbox  with  a  new  or 
serviceable  switchbox,  per  the  service 
bulletin. 

Credit  for  Accomplishment  per  Prior 
Version  of  Service  Information 

(c)  Accomplishment,  before  the  effective 
date  of  this  AD,  of  the  auctions  specified  in 
paragraphs  (a)  and  (b)  of  this  AD  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-76-015,  dated  January  15,  2001, 
including  MCNM  FlOO-060,  dated  January  1, 
2001.  is  acceptable  for  compliance  with  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Fokker  Service  Bulletin.SBFlOO-7&-015, 
dated  January  15,  2001,  including  Service 
Bulletin  Change  Notification  SBFlOO-76- 
015/01,  dated  Mav  1.  2001,  and  Manual 
Change  Notification  MCNM  FlOO-060, 
Revision  1,  dated  March  19,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordanca^jvith  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Fokker 
Services  B.V.,  P.O.  Box  231,  2150  AE  Nieuw- 
Vennep,  the  Netherlands.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  2001-040, 
dated  March  30,  2001.      ' 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
February  10,  2003. 

Issued  in  Renton,  Washington,  on 
December  26,  2002.  , 

Michael  Kaszycki, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-16  Filed  1-3-03;  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-104-AD;  Amendment 
39-13007;  AD  2002-26-19] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000,  SAAB  SF340A,  and  SAAB 
340B  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Saab  Model  SAAB 
2000,  SAAB  SF340A.  and  SAAB  340B 
series  airplanes,  that  requires  replacing 


the  main  pitot  static  tube  on  each  side 
of  the  airplane  with  a  new  improved 
pitot  static  tube,  and  installing  a  gasket 
between  the  tube  and  the  airplane 
structure.  The  actions  specified  by  this 
AD  are  intended  to  prevent  ice  from 
blocking  the  pitot  system,  due  to  the 
pitot  tube  not  having  enough  heating 
capacity  to  stay  above  freezing 
temperatuire,  which  could  result  in 
erroneous  airspeed  indications.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  February  10,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
10,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2125; 
fax  (425)  227-1 149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Saab  Model 
SAAB  2000,  SAAB  SF340A,  and  SAAB 
340B  series  airplanes  was  published  in 
the  Federal  Register  on  July  19,  2002 
(67  FR  47491).  That  action  proposed  to 
require  replacing  the  main  pitot  static 
tube  on  each  side  of  the  airplane  with 
a  new  improved  pitot  static  tube,  and 
installing  a  gasket  between  the  tube  and 
the  airplane  structure. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 
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Cost  Impact 

The  FAA  estimates  that  312  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  8 
work  ho'ors  per  airplane  to  accomplish 
the  required  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$13,400  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$4,330,560,  or  $13,880  per  airplane. 

The  cost  impact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regiilations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FK  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
iinpact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fitim  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-26-19    Saab  Aircraft  AB:  Amendment 
39-13007.  Docket  2002-NM-104-AD. 

Applicabilitv.  All  Model  SAAB  2000, 
SAAB  SF340A,  and  SAAB  340B  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ice  from  blocking  the  pitot 
system,  due  to  the  pitot  tube  not  having 
enough  heating  capacity  to  stay  above 
freezing  temperature,  which  could  result  in 
erroneous  airspeed  indications,  accomplish 
the  following: 

Replacement 

(a)  Within  12  months  from  the  effective 
date  of  this  AD,  replace  the  main  pitot  static 
tube  on  each  side  of  the  airplane  with  a  new 
improved  pitot  static  tube,  and  install  a 
gasket  between  the  tube  and  the  airplane- 
structure;  per  the  Accomplishment 
Instructions  of  Saab  Service  Bulletin  340-34- 
145  (for  Model  SF340A  and  340B  series 
airplanes);  or  Saab  Service  Bulletin  2000-34- 
060  (for  Model  2000  series  airplanes):  both 
dated  October  1,  2001;  as  applicable. 

Part  Installation 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  any  static  pitot  tube 
having  part  number  856ML1  or  856ML2.  on 
any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  replacement  and  installation  shall 
be  done  in  accordance  with  Saab  Service 
Bulletin  340-34-145,  dated  October  1,  2001; 
or  Saab  Service  Bulletin  2000-34-060,  dated 
October  1,  2001;  as  applicable.  This 
Incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Saab 
Aircraft  AB,  SAAB  Aircraft  Product  Support, 
S-581.88,  Linkoping,  Sweden.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directives  1-166 
and  1-167,  both  dated  October  1,  2001. 

Effective  Date 

(f)  This  amendment, becomes  effective  on 
February  10,  2003. 

Issued  in  Renton,  Washington,  on 
December  26,  2002. 

Charles  D.  Huber, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-15  Filed  1-3-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-396-AD;  Amendment 
39-13000;  AD  2002-26-12] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A330  and  A340  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT.  * 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A330 
and  A340  series  airplanes,  that  requires 
a  one-time  inspection  to  determine  the 
manufactiu-er's  name,  part  number,  and 
date  code  of  certain  circuit  breakers;  and 
replacement  of  any  suspect  circuit 
breaker  with  a  new  improved  circuit 
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breaker.  The  actions  specified  by  this 
AD  are  intended  to  ensure  that  proper 
circuit  breakers  are  installed  for  the  fire 
extinguishing  system  or  part  of  the 
supplemental  oxygen  supply.  A 
defective  circuit  breaker,  if  not 
corrected,  could  trip  without  the  cockpit 
indication  light  illuminating.  If  the 
flightcrew  is  unaware  of  this  situation 
while  operating  the  airplane,  this  latent 
failure  in  combination  with  other 
failures  could  present  an  immediate 
hazard  to  the  airplcuie.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  February  10,  2003. 
The  incorporation  by  referenceof 
certain  publications  listed  in  the 
regiilations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
10.  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer,  International 
Branch,  ANM-1 16,  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone (425)  227-1112; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION^  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A330  and  A340  series  airplanes  was 
published  in  the  Federal  Register  on 
August  9,  2002  (67  FR  51789).  That 
action  proposed  to  require  a  one-time 
inspection  to  determine  the 
manufacturer's  name,  part  number,  and 
date  code  of  certain  circuit  breakers;  and 
replacement  of  any  suspect  circuit 
breaker  with  a  new  improved  circuit 
breaker. 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Changes  to  the  Final  Rule 

Since  the  language  in  Note  2  of  the 
proposed  AD  is  regulatory  in  nature. 


that  note  has  been  redesignated  as 
paragraph  (c)  of  this  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  8  Model  A3 30 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $960,  or 
$120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figm-es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Currently,  there  are  no  Model  A340 
series  airplanes  on  the  U.S.  Register. 
However,  should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  will  require 
approximately  2  work  hours  to 
accomplish  the  required  action,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD 
will  be  $120  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)    "->. 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lOBlg),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-26-12     Airbus:  Amendment  39-13000. 
Docket  2001-NM-396-AD. 

Applicability:  All  Model  A330  and  A340 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  pret^eding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this"  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Comp/ionce;  Required  as  indicated,  unless-..  .^^^ 
accomplished  previously.-  ,   "^ 

To  ensure  that  proper  circuit  breakers  are 
installed  for  the  fire  extinguishing  system  or 
part  of  the  supplemental  oxygen  supply, 
accomplish  the  followiYig: 

.  Inspection 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  inspect  to  determine  the 
manufacturers  name,  part  number,  and  date 
code  of  circuit  breakers  IWX.  2WX.  and  5WR 
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through  12WR  inclusive,  located  in  the 
722VU  and  742VU  panels;  per  Airbus  Service 
Bulletin  A330-92-3034,  Revision  03  (for 
Model  A330  series  airplanes):  or  Airbus 
Service  Bulletin  A340-92-4042.  Revision  03 
(for  Model  A340  series  airplanes):  both  dated 
November  13.  2001:  as  applicable. 

Corrective  Action 

(b)  If  any  Texas  Instruments  circuit  breaker 
having  part  number  (P/N)  E0730-005A7A5A, 
E0730-005A05AA.  E0730-005A7A5B,  or 
E073O-0O5AD5AB.  with  any  date  code  96/01 
through  98/52  inclusive,  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  replace  the  circuit 
breaker  with  a  new  improved  circuit  breaker, 
either  having  the  proper  date  code  of  from 
another  manufacturer,  pter  Airbus  Service 
Bulletin  A330-92-3034,  Revision  03  (for 
Model  A330  series  airplanes):  or  Airbus 
Service  Bulletin  A340-92-4042,  Revision  03 
(for  Model  A340  series  airplanes);  both  dated 
November  13,  2001;  as  applicable. 

(c)  Ins|>ections  and  corrective  actions 
accomplished  before  the  effective  date  of  this 
AD  per  Airbus  Service  Bulletin  A330-92- 
3034.  dated  February  9.  2001;  Revision  01, 
dated  April  11,  2001;  or  Revision  02,  dated 
August  14,  2001  (for  Model  A330  series 
airplanes);  and  Airbus  Service  Bulletin 
A340-92-4042,  dated  February  9,  2001; 
Revision  01,  dated  April  11,  2001;  or 
Revision  02,  dated  August  14,  2001  (for 
Model  A340  series  airplanes);  are  considered 
acceptable  for  compliance  with  the 
applicable  inspections  and  corrective  actions 
required  by  this  AD. 

Part  Installation 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  any  Texas  Instruments 
circuit  breaker  having  P/N  E0730- 
0O5A7A5A,  E0730-O05A05AA,  E0730- 
005A7A5B.  or  E0730-005A05AB  with  any 
date  code  96/01  through  98/52  inclusive,  on 
any  airplane. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A330-92-3034, 


Revision  03,  dated  November  13,  2001;  or 
Airbus  Service  Bulletin  A340-92-4042. 
Revision  03,  dated  November  13,  2001 
excluding  Appendix  01,  Reporting  Sheet,  and 
quality  perception  form,  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2001- 
468(B)  and  2001-469(B),  both  dated  October 
3,2001. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
February  10,  2003. 

Issued  in  Renton,  Washington,  on 
December  23,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-140  Filed  1-3-03;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-348-AD;  Amendment 
39-13008;  AD  2002-26-51] 

RIN2120-AA64 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-135«nd  -145 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
2002-26-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  EMBRAER  Model  EMB-135  and 
-145  series  airplanes  by  individual 
notices.  This  AD  requires  revising  the 
Limitations  Section  of  the  Airplane 
Flight  Manual  to  advise  the  flightcrew 
of  the  possibility  of  locking  of  the 
elevator  during  takeoff  and  to  provide 
the  appropriate  procedures  to  prevent  it. 
This  action  is  prompted  by  a  report 
indicating  that  the  elevator  locked 
during  the  takeoff  run  on  a  Model  EMB- 
145  series  airplane.  The  actions 
specified  by  this  AD  are  intended  to 


prevent  locking  of  the  elevator  during 
takeoff,  which  could  result  in  loss  of 
controllability  of  the  airplane. 
DATES:  Effective  January  13.  2003,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  2002-26-51,  issued 
December  20,  2002.  which  contained 
the  requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  5,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
348-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcommen^f aa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-34B-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

Information  pertaining  to  this 
amendment  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Breneman,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone (425) 227-1263; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  On 
December  20,  2002,  the  FAA  issued 
emergency  AD  2002-26-51,  which  is 
applicable  to  certain  EMBRAER  Model 
EMB-135  and -145  series  airplanes. 

Background 

The  Departmento  de  Aviacao  Civil 
(DAC),  which  is  the  airworthiness 
authority  for  Brazil,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  EMBRAER  Model  EMB-135 
and  -145  series  airplanes.  The  DAC 
receivpd  a  report  indicating  that  the 
elevator  locked  during  the  takeoff  nm 
on  a  Model  EMB-145  series  airplane. 
The  locking  was  caused  by  a  restart  of 
the  locking  sequence,  which  was 
initiated  by  a  rearward  movement  of  the 
gust  lock  lever  (and  aggravated  by  a 
possible  ineffective  plunger  spring)  after 
the  elevator  had  been  unlocked.  Locking 
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of  the  elevator  during  takeoff  could 
result  in  loss  of  controllability  of  the 
airplane. 

The  DAC  issued  Brazilian   • 
airworthiness  directive  2002-12-03, 
dated  December  20,  2002,  in  order  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  Brazil. 

FAA's  Determination 

In  light  of  this  information,  the  FAA 
finds  that  certain  procedures  must  be 
included  in  the  AFM  for  Model  EMB- 
135  and  -145  series  airplanes  to  provide 
the  flightcrew  with  appropriate 
procedures  for  preventing  a  locked 
elevator  dining  takeoff.  The  FAA  has 
determined  that  such  procedures 
cmxently  are  not  defined  adequately  in 
the  AFM  for  these  airplanes. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pxxrsuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  emergency  AD  2002-26-51  to 
prevent  locking  of  the  elevator  dining 
takeoff,  which  could  result  in  loss  of 
controllability  of  the  airplane.  The  AD 
requires  revising  the  Limitations  Section 
of  the  Airplane  Flight  Manual  to  advise 
the  flightcrew  of  the  possibility  of 
locking  of  the  elevator  during  takeoff 
and  to  provide  the  appropriate 
procedures  to  prevent  it.  This  AD  is 
consistent  with  the  Brazilian 
airworthiness  directive. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
additional  rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 


notices  issued  on  December  20,  2002,  to 
all  known  U.S.  owners  and  operators  of 
certain  EMBRAER  Model  EMB-135  and 
-145  series  airplanes.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  to  make  it  effective  as  to  all 
persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-348-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  t44 
FR  11034,  February  26,  1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations. (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-26-51     Empress  Brasileira  de 
Aeronautica  S.A.  (Embraer): 

Amendment  39-13008.  Docket  2002- 
NM-348-AD. 

Applicabilit}':  Mode\  EMB-135  and  -145 
series  airplanes,  certificated  in  any  cat^ory, 
equipped  with  an  electromechanical  gust 
lock  system. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  locking  of  the  elevator  during 
takeoff,  which  could  result  in  loss  of 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  24  clock  hours  after  receipt  of 
this  AD.  revise  the  Limitations  Section  of  the 
Airplane  Flight  Manual  (AFM)  to  include  the 
following  statement.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"Every  single  time  the  gust  lock  lever  is  set 
to  the  unlocked  position,  the  elevator 
movement  must  be  checked.  This  check  must 
be  performed  no  sooner  than  10  seconds  after 
positioning  the  gust  lock  lever  to  the  fully 
forward  unlocked  position  by  moving  the 
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control  column  from  the  full  up  stop  and  to 
the  full  down  stop  and  back  to  the  full  up 
stop." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  2002-12- 
03,  dated  December  20.  2002. 

(d)  This  amendment  becomes  effective  on 
January  13,  2003,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  emergency  AD  2002-26-51, 
issued  December  20,  2002,  which  contained 
the  requirements  of  this  amendment. 

Issued  in  Renton,  Washington,  on 
December  30,  2002. 
Kevin  Mullin, 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-149  Filed  1-3-03;- 8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-14089;  Airspace 
Docket  No.  02-ACE-13] 

Modification  of  Class  E  Airspace; 
Caruthersville,  MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
E  airspace  at  Carthersville,  MO.  The 
FAA  has  developed  Area  Navigation 
(RNAV)  Global  Positioning  System 
(GPS)  Runway  (RWY)  36  ORIGINAL 
Standard  Instrument  Approach 
procedure  (SIAP),  RNAV  (GPS)  RWY  18 
ORIGINAL  SL\P  and  VHF  Omni- 
directional Range  (VOR)/Distance 
Measuring  Equipment  (DME)  RWY  18 


ORIGINAL  SIAP  to  serve  Caruthersville 
Memorial  Airport,  Caruthersville,  MO. 
Current  Class  E  airspace  at 
Caruthersville,  MO  was  designed  to 
contain  these  SIAPs.  A  recent  survey 
has  established  a  new  Airport  Reference 
Point  (ARP)  for  Caruthersville  Memorial 
Airport.  This  requires  that  controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  at 
Caruthersville,  MO  be  redefined  in 
order  to  accommodate  the  SIAPs. 

The  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  the  SIAPs  and  to 
aggregate  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  ft-om  aircraft  operating  in 
visual  conditions. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  April  17,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  received  on  or  before 
February  28,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Departmental  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-14089/ 
Airspace  Docket  No.  02-ACE-13,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dins.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation- 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  RNAV  (GPS)  RWY  36  ORIGINAL 
SIAP,  RNAV  (GPS)  RWY  18  ORIGINAL 
SIAP  and  VOR/DME  RWY  18 
ORIGINAL  SIAP  to  serve  Caruthersville 
Memorial  Airport,  Caruthersville,  MO. 
The  amendment  to  Class  E  airspace  at 
Caruthersville,  MO  will  provide 
controlled  airspace  at  and  above  700 
feet  AGL  to  contain  the  new  SIAPs 
within  controlled  airspace,  and  thereby 
facilitate  separation  of  aircraft  operating 
under  Instrument  Flight  Rules  (IFR). 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  siu'face  of  the 


earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9K;  dated  August  30, 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  natiu-e  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
fiight  operations  by  designation  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  dfegree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  conunent  period,  the 
regulation  will  become  effective  on  the 
date  specified  below.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  will  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basic 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2002-14089/Airsp^ce 
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Docket  No.  02-ACE-13"  The  postcard 
will  be  date/time  stamped  and  retiimed 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  riot 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
imdikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  1  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  {44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  smdl  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*         *         *         *         * 

ACE  MO  E5  Caruthersville,  MO, 

Caruthersville  Memorial  Airport,  MO 


(Lat.  36°10'09''  N.,  long.  89°40'35''  W.) 
That  airspace  extending  upwcird  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Caruthersville  Memorial  Airport. 


Issued  in  Kansas  City,  MO,  on  December 
20,  2002. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-61  Filed  1-3-03;  8:45  am] 
BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30347;  Amdt.  No.  3038] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occiuxing  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigaitonal 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  This  rule  is  effective  January  6, 
2003.  The  compliance  date  for  each 
SLAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  6, 
2003. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC. 


For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Region)  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure  *.- 

Standards  Branch  (AMCAFS-420), . 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney,  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  PO  Box  25082 
Oklahoma  City,  OK  73125)  telephone: 
(405) 954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnunent  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDCJ/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  55L2(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  Use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  uiuiecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procediu^ 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
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part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/Tj  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Fiuther,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 


are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cvirrent.  It,  therefore — (1)  Is  not  a 
"significcmt  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  December 
20,  2002. 
James  J.  Ballough, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514,  44701, 
44719,  and  44721-44722. 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25, 97.27, 97.29,  97.31,  97.33, 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DEM, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME/  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SL\PSs;  §  97.33 
RNAV  SIAPs;  AND  §  97.35  COPTER 
SIAPs,  Identified  as  follows: 

*   *   *  Effective  Upon  Publication 


FDC  date 


suite 


City 


Airport 


FDIC  No. 


Subject 


11/14/02 


11/14/02 


1/14/02 


11/14/02 


12/03/02  . 
12/04/02  . 
12/04/02  . 
12/04/02  . 
12/04/02  . 

12/04/02  . 

12/04/02  . 
12/04/02  . 
12/04/02  . 
12/04/02  . 
12/04/02  . 
12/04/02 
12/04/02  . 
12/05/02 
12/05/02 
12/05/02 
12/05/02 


NY 


NY 


NY 


NY 


AR 
AR 
AR 
AR 
AR 

AR 

AR 

AR 

AR 

AR 

AR 

OH 

NC 

lA 

lA 

lA 

lA 


Albany 
Albany 
Albany 
Albany 


Albany  IntI 


Albany  IntI 


Albany  IntI 


Albany  IntI 


West  Memphis 

Rogers  

Fayetteville 

Fayetteville 

Fayetteville/Springdale/Rog- 

ers. 
Fayetteville/Springdale/Rog- 

ers. 

Springdale 

Springdale 

Springdale 

Fayetteville 

Fort  Smith 

Cleveland 

Wilmington  

Waterloo 

Waterloo 

Waterloo 

Waterloo 


West  Memphis  Muni  

Rogers  Muni-Carter  Field 

Drake  Field  

Drake  Field  

Northwest  Arkansas  Re- 
gional. 

Northwest  Arkansas  Re- 
gional. 

Springdale  Muni , 

Springdale  Muni , 

Springdale  Muni 

Drake  Field  

Fort  Smith  Regional 

Cleveland  Hopkins  IntI  .... 

Wilmington  IntI  

Waterloo  Muni 

Waterloo  Muni 

Waterloo  Muni 

Waterloo  Muni 


2/1946 


2/1947 


2/1949 


2/1950 


2/2466 
2/2483 
2/2484 
2/2485 
2/2486 

2/2487 

2/2488 
2/2489 
2/2490 
2/2491 
2/2494 
2/2507 
2/2516 
2/2538 
2/2539 
2/2540 
2/2541 


This  Corrects 
in   TL   03-01 

This   Corrects 
in   TL   03-01 

This  Corrects 
in    TL   03-01 

This  Corrects 
in   TL   03-01 


10. 
2. 


GPS   RWY    19,    ORIG-A. 

FDC   2/1946   Published 

Dated  12/6/02. 
GPS    RWY    1,    ORIG-A. 

FDC   2/1947   Published 

Dated  12/6/02. 
VOR    RWY   28,   ORIG-A. 

FDC   2/1949    Published 

Dated  12/6/02. 
GPS   RWY  28,   ORIG-A. 

FDC   2/1950   Published 

Dated  12/6/02. 
NDB-B,  AMDT  3. 
VOR/DME  RWY  19,  AMDT 
LDA/DME  RWY  34,  AMDT 
VOR/DME-B,  Orig. 
ILS/DME  RWY  16,  ORIG. 

ILS/DME  RWY  34,  ORIG. 


VOR  RWY  18,  AMDT  15. 

VOR/DME  RWY  36,  AMDT  9. 

ILS  RWY  18,  AMDT  7. 

LOC  RWY  16,  AMDT  16. 

VOR  or  TACAN  RWY  25,  AMDT  20D 

ILS  RWY  6L,  ORIG. 

RNVA  (GPS)  RWY  6.  ORIG. 

RNAV  (GPS)  RWY  36.  ORIG. 

RNAV  (GPS)  RWY  18,  ORIG. 

VOR  RWY  36,  AMDT  17. 

VOR  RWY  18,  AMDT  8. 
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FDCdate 


State 


City 

Grand  Junction 

Grayling 

Grayling 

Grayling 

Houston 

Tupelo  .'. 

Cleveland 

Cleveland 

Cleveland 

McKinney  

Greenwood  

Bismarck  

Bismarck  

Bismarck  

Bismarck  

Rogers  

Bismarck  

Philadelphia  .... 


Airport 

Grand  Junction/Walker 
Field. 

Grayling  AAF  

Grayling  AAF  

Grayling  AAF  '. 

West  Houston  

Tupelo  RGNL 

Cleveland  Hopkins  Inti  .... 
Cleveland  Hopkins  IntI  .... 
Cleveland  Hopkins  IntI  .... 

McKinney  Muni  

Greenwood  County 

Bismarck  Muni  

Bismarck  Muni  

Bismarck  Muni  

Bismarck  Muni  

Rogers  Muni-Carter  Field 

Bismarck  Muni  

Wings  Field 


FDIC  No. 


Subject 


12/05/02 

12/05/02 
12/05/02 
12/05/02 
12/05/02 
12/05/02 
12/06/02 
12/06^02 
12/06/02 
12/ia'02 
12/ia'02 
12/13/02 
12/13W)2 
12/13/02 
12/13/02 
12/17/02 
12/18/02 
12/19/02 


CO 

Ml 

Ml 

Ml 

TX 

MS 

OH 

OH 

OH 

TX 

SO 

ND 

ND 

ND 

ND 

AR 

ND 

PA 


2/2548 

2/2558 
2/2562 
2/2563 
2/2570 
2/2710 
2/2506 
2/2617 
2/2618 
2/2769 
2/2787 
2/2810 
2/2812 
2/2813 
2/2815 
2/2889 
2/2898 
2/2934 


LDA/DME  RWY  29,  ORIG-A. 

VOR  RWY  14,  AMDT  IB. 
GPS  RWY  14,  ORIG. 
NDB  RWY  14,  AMDT  7. 
RNAV  (GPS)  Y  RWY  33,  ORIG. 
ILSRWY  36,  AMDT  7. 
ILS  RWY  6R,  AMDT  18. 
RNAV  (GPS)  Z  RWY  6L,  ORIG. 
RNAV  (GPS)  Y  RWY  6L,  ORIG. 
ILS  RWY  17,  AMDT  1C.      , 
VOR  RWY  27,  AMDT  12. 
ILSRWY  13  AMDT2B. 
RNAV  (GPS)  RWY  3,  ORIG-A. 
RNAV  (GPS)  RWY  21,  ORIG-B. 
RADAR-1 ,  AMDT  3. 
VOR  RWY  1,  AMDT  13A. 
ILS  RWY  31 ,  AMDT  32B. 
RNAV  (GPS)  RWY  24,  Orig.  This  Notam 
Replaces  FDC  2/2329  Intl03-01. 


1 


[PR  Doc.  03-96  Filed  1-3-03;  8:45  am) 
BILLH^  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASUfiY 
31  CFR  Part  103 

BIN  1505-AA35 

Financial  Crimes  Enforcement 
Networit;  Anti-Money  Laundering 
Requirements — Correspondent 
Accounts  for  Foreign  Shell  Banlts; 
Recordlteeping  and  Termination  of 
Correspondent  Accounts  for  Foreign 
Banics;  Correction 

AGENCY:  Financial  Crimes  Enforcement 
Network  (FinCEN),  Treasury. 
ACTION:  Final  rule;  correction. 

SUMMARY:  FinCEN  published  in  the 
Federal  Register  of  September  26,  2002, 
a  dociunent  (67  FR  60562)  finalizing  a 
rule  to  require  certain  financial 
institutions  to  obtain  information  from 
each  foreign  bank  for  which  they 
maintain  a  correspondent  account 
concerning  (1)  the  foreign  bank's  status 
as  "shell"  bank,  (2)  whether  the  foreign 
bank  provides  banking  services  to 
foreign  shell  banks,  (3)  certain  owners  of 
the  foreign  bank,  and  (4)  the  identity  of 
a  person  in  the  United  States  to  accept 
service  of  legtd  process.  The  document 
contained  an  incorrect  citation  to  a 
website  maintained  by  the  federal 
Reserve  Bank. 

DATES:  This  correction  is  effective 
October  28,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Chief  Counsel  (FinCEN), 
(703)  905-3590  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 


Background 

The  final  rule  that  is  the  subject  of 
these  corrections  provides  guidance 
under  31  U.S.C.  5318(j). 

Need  for  Correction 

As  published,  the  final  rule  contains 
errors  that  may  prove  to  be  misleading 
and  are  in  need  of  clarification. 

Correction  of  Publication 

hi  final  rule  FR  Doc.  02-^24142, 
pubhshed  on  September  26,  2002  (67  FR 
60562),  make  the  following  correction: 

On  page  60568,  in  column  1,  correct 
footnote  25  to  read  as  follows: 

"25  A  covered  financial  institution 
may  verify  that  a  foreign  bank  is 
required  to  file  an  FR  Y-7  by  checking 
the  list  of  foreign  banks  with  U.S.  offices 
at  http://www.federalreserve.gov/ 
releases/iba/default.htm." 

Dated:  December  30,  2002. 
Cynthia  L.  Clark, 

Deputy  Chief  Counsel,  Financial  Crimes 

Enforcement  Network,  Federal  Register 

Liaison. 

[FR  Doc.  03-192  Filed  1-3-03;  8:45  am) 

BILUNG  CODE  4810-02-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  301-10      ' 
[FIR  Amendment  112] 
RIN  3090-AH77 

Federal  Travel  Regulation;  Privately 
Owned  Vehicle  Mileage 
Reimbursement 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  decreases  the 
mileage  reimbursement  rate  for  use  of  a 
privately  owned  vehicle  (POV)  on 
official  travel  to  reflect  current  costs  of 
operation  as  determined  in  cost  studies 
conducted  by  the  General  Services 
Administration  (GSA).  The  governing 
regulation  is  revised  to  decrease  the 
mileage  allowance  for  advantageous  use 
of  a  privately  owned  airplane  from  97.5 
to  95.5  cents  per  mile,  the  cost  of 
operating  a  privately  owned  automobile 
from  36.5  to  36.0  cents  per  mile;  and  the 
cost  of  operating  a  privately  owned 
motorcycle  from  28.0  to  27.5  cents  per 
mile. 
DATES:  Effective  Date:  January  1,  2003. 

Applicability  Date:  This  final  rule 
applies  to  travel  performed  on  or  after  ' 
January  1,  2003.  ^ 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat,  Room  4035,  GSA 
Building.  Washington,  DC,  20405,  (202) 
208-7312,  for  information  pertaining  to 
status  oj  publication  schedules.  For 
clarification  of  content,  contact 
Devoanna  R.  Reels,  Program  Analyst, 
Office  of  Govemmentwide  Policy, 
Travel  Management  Policy,  at  (202) 
501-3781.  Please  cite  FTR  Amendment 
112. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Pursuant  to  5  U.S.C.  5707(b),  the 
Administrator  of  General  Services  has 
the  responsibility  to  establish  the 
privately  owned  vehicle  (POV)  mileage 
reimbursement  rates.  Separate  rates  are 
set  for  airplanes,  automobiles  (including 
trucks),  and  motorcycles.  In  order  to  set 
these  rates,  GSA  is  required  to  conduct 
periodic  investigations.  Subsection  (b) 
of  section  5707  of  title  5,  U.S.C, 
requires  the  Administrator  of  General 
Services,  in  consultation  with  the 
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Secretaries  of  Defense  and 
Transportation,  and  representatives  of 
Government  employee  organizations,  to 
periodically  investigate  the  cost  of  travel 
and  the  operation  of  POVs  to  employees 
while  engaged  on  official  business.  As 
required,  GSA  conducted  an 
investigation  of  the  costs  of  operating  a 
POV  and  is  reporting  the  cost  per  mile 
determination.  The  results  of  the 
investigation  have  been  reported  to 
Congress,  and  a  copy  of  the  report 
appears  as  an  attachment  to  this 
document.  The  report  is  being 
published  to  comply  with  the 
requirements  of  the  law.  GSA's  cost 
studies  show  the  Administrator  of 
General  Services  has  determined  the 
per-mile  operating  costs  of  a  POV  to  be 
95.5  cents  for  airplanes,  36.0  cents  for 
automobiles,  and  27.5  cents  for 
motorcycles.  As  provided  in  5  U.S.C. 
5704(a)(1),  the  automobile 
reimbursement  rate  cannot  exceed  the 
single  standard  mileage  rate  established 
by  the  hitemal  Revenue  Service  (IRS). 
The  IRS  has  announced  a  new  single 
standard  mileage  rate  for  automobiles  of 
36.0  cents  effective  January  1,  2003. 


B.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  conmient;  therefore,  the 
Regxdatory  Flexibility  Act  does  not 
apply. 

C.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30,  1993. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501,  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  imder  5 


U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Part  301-10 

Government  employees.  Travel  and 
transportation  expenses. 

Dated:  December  24,  2002. 
Stephen  A.  Perry, 
Administrator  of  General  Services. 

For  the  reasons  set  forth  in  the 
preamble,  amend  41  CFR  part  301-10  as 
set  forth  below: 

PART  301-10— TRANSPORTATION 
EXPENSES 

1.  The  authority  citation  for  41  CFR 
part  301-10  is  revised  to  read  as 
follows: 

Authority:  5  U.S.C.  5707;  40  U.S.C.  121(c); 
49  U.S.C.  40118. 

2.  Revise  section  301-10.303  to  read 
as  follows: 

§301-1 0.303    What  am  I  reimbursed  when 
use  of  a  POV  is  determined  by  my  agency 
to  be  advantageous  to  the  Government? 


For  use  of  a 


Privately  owned  aircraft  {e.g.,  helicopter,  except  an  airplane) 


Privately  owned  airplane  

Privately  owned  automobile 
Privately  owned  motorcycle 


Your  reimbursement  is 


Actual  cost  of  operation  (i.e.,  fuel,  oil,  plus  the  additional  expenses  list- 
ed in  §301-10.304). 
195.5.1 
136.0.' 
127.5.' 


'  Cents  per  mile. 


Attachment  to  Preamble — Report  to 
Congress  on  the  Costs  of  Operating  Privately 
Owned  Vehicles 

Subparagraph  (b)(1)(A)  of  section  5707  of 
Title  5,  United  States  Code,  requires  that  the 
Administrator  of  General  Services,  in 
consultation  with  the  Secretaries  of  Defense 
and  Transportation,  and  representatives  of 
Government  employee  organizations, 
conduct  periodic  investigations  of  the  cost  of 
travel  and  the  operation  of  privately  owned 
vehicles  (POVs)  (airplanes,  automobiles,  and 
motorcycles)  to  Government  employees 
while  on  official  business  and  report  the 
results  to  Congress  at  least  once  a  year. 
Subparagraph  (b)(2)(B)  of  section  5707  of 
Title  5,  United  States  Code,  further  requires 
that  the  Administrator  of  General  Services 
determine  the  average,  actual  cost  per  mile 
for  the  use  of  each  type  of  POV  based  on  the 
results  of  the  cost  investigation.  Such  figures 
must  be  reported  to  Congress  within  5 
working  days  after  the  cost  determination  has 
been  made  in  accordance  with  5  U.S.C. 
5707(b)(2)(C). 

Pursuant  to  the  requirements  of 
subparagraph  (b)(1)(A)  of  section  5707  of 
Title  5,  United  States  Code,  the  General 
Services  Administration  (GSA),  in 
consultation  with  the  Secretaries  of  Defense 
and  Transportation,  and  representatives  of 
Government  employee  organizations, 


conducted  an  investigation  of  the  cost  of 
operating  a  privately  owned  automobile 
(POA).  As  provided  in  5  U.S.C.  5704(a)(1), 
the  automobile  reimbursement  rate  cannot 
exceed  the  single  standard  mileage  rate 
established  by  the  Internal  Revenue  Service 
(IRS).  The  IRS  has  announced  a  new  single 
standard  mileage  rate  for  automobiles  of  36.0 
cents  effective  January  1,  2003. 

As  required,  GSA  is  reporting  the  results  of 
the  investigation  and  the  cost  per  mile 
determination.  Based  on  cost  studies 
conducted  by  GSA,  I  have  determined  the 
per-mile  operating  costs  of  a  POV  to  be  95.5 
cents  for  airplanes,  36.0  cents  for 
automobiles,  and  27.5  cents  for  motorcycles. 

I  have  issued  a  regulation  decreasing  the 
current  97.5  to  95.5  cents  for  privately  owned 
airplanes.  36.5  to  36.0  cents  for  privately 
owned  automobiles,  and  28.0  to  27.5  cents 
for  privately  owned  motorcycles.  This  report 
to  Congress  on  the  cost  of  operating  POVs 
will  be  published  in  the  Federal  Register. 

[FR  Doc.  03-136  Filed  1-3-03;  8:45  am] 
BILUNG  COOE  6820-24-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  1860 

[WO-350-1 864-241  A] 
RIN  1004-AD50 

Conveyances,  Disclaimers  and 
Correction  Documents 

agency:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  amends  its 
regulations  pertaining  to  recordable 
disclaimers  of  interest  in  land.  We  are 
amending  the  regulation  by:  removing 
the  12 -year  regulatory  filing  deadline  for 
states;  removing  the  requirement  that  an 
applicant  be  a  "present  owner  of 
record"  to  be  qualified  under  the  Act; 
allowing  any  entity  claiming  title,  not 
just  ciurent  owners  of  record,  to  apply 
for  a  disclaimer  of  interest;  defining  the 
term  "state"  as  it  is  used  in  this  rule; 
clarifying  how  we  will  approve 


disclaimer  applications  involving 
another  Federal  land  managing  agency. 

DATES:  This  rule  is  effective  February  5, 
2003.  Any  application  for  a  recordable 
disclaimer  pending  on  the  effective  date 
of  this  final  rule  will  be  subject  to  this 
final  rule. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Holdren  202  452-7779.  Individuals  who 
use  a  telecommunications  device  for  the 
deeif  may  contact  Mr.  Holdren  through 
the  Federal  Information  Relay  Service  at 
1-800-877-8339  24  hours  a  day.  7'days 
a  week. 
SUPPLEMENTARY  INFORMATION: 

I.  What  Is  the  Background  of  This 

Rulemaking? 

II.  How  Did  BLM  Change  the  Proposed  Rule 

in  Response  to  Comments? 

III.  Responses  to  Comments 

IV.  How  Did  BLM  Fulfill  Its  Procedural 

Obligations? 

I.  What  Is  the  Background  of  This 
Rulemaking? 

Section  315  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA) 
authorizes  the  Secretary  of  the  Interior, 
through  a  delegation  of  authority  to 
BLM,  to  issue  a  document  of  disclaimer 
o.f  interest  or  interests  in  any  lands  in 
any  form  suitable  for  recordation,  where 
the  disclaimer  will  help  remove  a  cloud 
on  the  title  of  such  lands  and  where  the 
Secretary  determines  a  record  .interest  of 
the  United  States  in  lands  has 
terminated  by  operation  of  law  or  is 
otherwise  invalid  (43  U.S.C.  1745(a)). 
BLM  may  issue  recordable  disclaimers 
to  disclaim  Federal  title  in  a  wide 
variety  of  instances,  including  avulsion, 
reliction,  or  accretion  of  lands,  siuvey 
errors,  clerical  errors,  or  when 
applicants  assert  title  previously  created 
under  now  expired  authority. 

The  following  statutory  requirements 
must  be  met  before  the  Secretary  can 
issue  a  disclaimer: 

1.  An  applicant  must  file  a  written 
application  with  the  Secretary. 

2.  The  Secretary  must  publish  a  notice 
in  the  Federal  Register  of  the 
application  setting  forth  the  grounds 
supporting  it  at  least  ninety  days  before 
the  issuance  of  the  disclaimer. 

3.  The  applicant  must  pay  the 
Secretary  the  administrative  costs 
associated  with  issuance  of  the 
disclaimer.  The  Secretary  determines 
the  amount  of  the  costs. 

4.  The  Secretary  must  consult  with 
any  affected  Federal  agency. 

BLM  published  regulations 
implementing  the  Secretary's  authority 
under  section  315  of  FLPMA  to  issue 
recordable  disclaimers  in  1984  (49  FR 
35296).  These  regulations  imposed 
requirements  in  addition  to  those 


identified  in  the  statute.  Specifically, 
the  regulations  restrict  applicants  for  a 
disclaimer  to  "any  present  owner  of 
record"  (43  CFR  1864.1-1).  The 
regulations  also  specify  information  the 
applicant  must  submit  in  the 
application  and  the  costs  associated 
with  submitting  an  application.-  For 
example,  an  applicant  is  required  to 
submit  "[a]ll  documents  which  show  to 
the  satisfaction  of  the  authorized  officer 
the  applicant's  title  to  the  lands."  (43 
CFR  1864.1-2(c)(3))  This  requirement 
may  be  waived  if  BLM  believes  it  is  not 
needed  to  properly  adjudicate  the 
application.  The  regulation  requires  that 
BLM  deny  an  application  if  more  than 
12  years  have  passed  since  the  owner 
knew  or  should  have  known  of  the 
alleged  claim  of  the  United  States  (43 
CFR  1864.1-3(a)(l)). 

"Interest  in  land"  can  pertain  to 
various  situations  because  there  are 
different  types  of  interests  a  property 
owner  can  hold.  For  example,  for  a 
specific  parcel  of  land,  interests  could 
include  siuface  rights,  subsurface  rights, 
mineral  interests,  timber  interests  and 
various  other  interests  which,  when 
combined,  equate  to  a  fee  simple 
interest  for  that  parcel.  Interests  in  land 
can  be  sold,  given  away,  leased,  or 
otherwise  transferred  from  one  entity  to 
another  by  means  of  various  conveyance 
documents  (e.g.,  deed  or  patent).  They 
may  also  be  temporarily  transferred 
from  the  one  entity  to  another  by  means" 
of  a  lease,  permit,  license,  or  other  such 
document. 

Some  Federal  property  interests  may 
transfer  by  operation  of  law  to  another 
entity.  For  example,  the  Submerged 
Lands  Act  (43  U.S.C.  1301-1315), 
provides  that  title  to  the  bed  of 
navigable  water  bodies  passes  from 
Federal  to  state  ownership  when  the 
state  is  admitted  to  the  Union.  The  Act 
does  not  require  that  BLM  either  initiate 
or  complete  this  title  transfer  of  land, 
but  by  providing  a  recordable  disclaimer 
of  interest,  BLM  may  lessen  future 
disputes. 

On  February  22,  2002,  we  published 
in  the  Federal  Register  (67  FR  8216)  a 
proposed  rule  to  amend  our  regulations 
pertaining  to  Conveyances,  Disclaimers, 
and  Corrections  Documents.  The 
proposal  sought  to  amend  certain 
provisions  of  the  regulations  originally 
published  in  1984.  The  proposed  rule 
would  further  the  purpose  of  section 
315  of  FLPMA  to  remove  clouds  on  title 
to  lands  or  interests  in  lands  by 
allowing  any  entity  claiming  title,  rather 
than  only  a  present  owner  of  record,  to 
apply  for  a  recordable  disclaimer  of 
interest.  The  proposed  rule  also  sought 
to  eliminate  the  application  deadline  in 
section  1864.1-3,  as  it  applies  to  states. 


This  change  would  conform  the 
regulations  more  closely  to  the  Quiet 
Title  Act  (28  U.S.C.  2409a(g))  which,  in 
most  instances,  exempts  states  from  the 
12-year  statute  of  limitations  under  that 
act.  These  two  technical  changes  are  the 
only  ones  that  BLM  proposed  in 
February  2002  to  the  1984  regulations. 

Bosjs  and  Purpose  for  the  Findl  Rule  ■ 

This  final  rule  removes  certain 
restrictions  from  the  current  rule  that 
are  not  required  by  section  315  of 
FLPMA  (43  U.S.C.  1745).  The  final  rule 
also  reflects  a  change  that  Congress 
made  to  the  Quiet  Title  Act  in  1986  (28 
U.S.C.  2409a).  These  amendments  to  43 
CFR  subpart  1864  will  make  the 
recordable  disclaimer  regulations  more 
consistent  with  both  section  315  of 
FLPMA  and  the  Quiet  Title  Act.  This 
rule  will  reduce  the  potentially  ^,^_^ 
inconsistent  administrative 
interpretations  and  application  of  the 
recordable  disclaimer  regulations  by 
eliminating  the  requirement  that  an 
applicant  be  a  "present  owner  of 
record." 

Specifically,  this  final  rule  amends 
the  regulations  by  incorporating  the 
following  changes  to  the  way  we    • 
process  disclaimers  of  interest.  The  rule: 

•  Eliminates  the  application  deadline 
in  43  CFR  1864.1-3  as  it  applies  to 
"states." 

•  Allows  any  entity  claiming  title,  not 
just  current  owners  of  record,  to  apply 
for  a  recordable  disclaimer  of  interest. 

•  Defines  state  as  used  in  this  rule. 

•  Clarifies  how  BLM  will  evaluate 
disclaimer  of  interest  applications 
pertaining  to  non-BLM  federally 
managed  lands. 

II.  How  Did  BLM  Change  the  Proposed 
Rule  in  Response  to  Comments? 

In  this  preamble,  we  respond  to 
significant  comments  we  received  on 
the  February  22,  2002,  proposed  rule  (67 
FR  8216).  Because  a  majority  of 
responses  were  form  letters  opposing 
the  rule,  we  address  those  comments 
generally.  We  have  directly  responded 
to  individual  substantive  comments  in 
support  of  or  in  opposition  to  the  rule. 
In  response  to  several  comments  we 
have: 

1.  Included  a  definition  of  "state,"  as 
it  is  used  in  this  rule,  and 

2.  Clarified  how  BLM  will  process 
disclaimer  of  interest  applications 
affecting  non-BLM  managed  lands. 

III.  Responses  to  Comments 

During  the  60-day  comment  period 
BLM  received  about  18,000  comments 
in  support  of,  or  in  opposition  to,  the 
proposed  rule.  Most  of  the 
correspondence  consisted  of  form  letters 
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expressing  opposition  to  the  proposed 
rule  for  a  variety  of  reasons. 

General  Comments  Opposing  the 
Proposed  Rule 

Letters  opposing  the  rule  generally 
stated  the  rule  would: 

•  Enable  BLM  to  transfer  large  tracts 
of  public  lands  to  states; 

•  Impact  sensitive  wilderness  and 
roadless  sueas;  and 

•  Adversely  affect  wildlife  and 
habitats  by  allowing  statesfo  build 
major  thoroughfares  through  wild  land 
areas. 

General  Comments  Supporting  the 
Proposed  Rule 

Letters  supporting  the  rule  generally 
stated  the  rule  would: 

•  Maintain  access  to  public  lands  on 
existing  routes  in  rural  areas; 

•  Support  state  control  over  routes  in 
rural  places;  and 

•  Ease  the  process  whereby  BLM 
could  transfer  public  land  to  states. 

We  ^e  responding  to  these  general 
conunents  as  they  arise  in  the  context  of 
more  specific  substantive  comments  on 
the  proposed  rule. 

Several  commenters  claimed  that  the 
proposed  rule  is  illegal  because  43 
U.S.C.  1745  does  not  allow  BLM  to  alter 
the  intent  of  the  statute  from  the  present 
owner  of  record  to  "any  entity  claiming 
title  to  lands."  Other  commenters 
asserted  that  the  proposed  changes  are 
inconsistent  with  43  CFR  Subpart  1864 
because  they  do  not  further  the  purpose 
of  43  U.S.C.  1745  and  would  lead  to  an 
increase  in  inconsistent  administrative 
interpretations,  and  would  allow 
anyone  to  make  a  claim,  not  just  the 
existing  owners  of  record. 

We  disagree.  The  term  "present  owner 
of  record"  is  not  foimd  in  FLPMA.  In 
the  existing  regulations,  published  in 
1984,  BLM  required  the  applicant  to  be 
a  present  owner  of  record  to  prelude 
third  parties  having  no  property  interest 
in  the  lands  in  question  from  applying 
for  a  recordable  disclaimer.  We  think 
this  present-owner-of-record 
requirement  is  inconsistent  with  the 
actual  language  of  section  315  of 
FLPMA.  The  present-owner-of-record 
concept  artificially  limits  FLPMA's  goal 
of  eliminating  clouds  on  title.  A  cloud 
on  title  is  less  likely  when  there  is  also 
an  actual  present  owner  of  record.  Land 
title  disputes  often  arise  with  parties 
who  have  gained  title  by  operation  of 
law,  such  as  states  that  obtained  title 
under  the  Submerged  Lands  Act  to 
lands  under  navigable  bodies  of  water. 
For  example,  a  state  applying  for  a 
recordable  disclaimer  may  not  have  a 
record  of  the  state's  title  to  the  lands  in 
question  in  a  county  clerk's  office. 


Nevertheless,  Congress  has  passed  title 
to  the  state  by  virtue  of  the  Submerged 
Lands  Act.  Moreover,  today's  rule  does 
not  increase  the  potential  for 
inconsistent  administrative 
interpretations.  Applications  containing 
invalid  claims  will  be  rejected 
regardless  of  whether  they  were  filed  by 
present  owners  of  record  or  others. 

A  significant  number  of  comments 
asked  about  the  relationship  between 
the  proposed  nde  and  R.S.  2477.  A 
coalition  of  California  conservation 
organizations  expressed  concern  that 
the  proposed  rule  was  intended  to 
facilitate  disclaimers  by  the  United 
States  of  its  interest  in  lands  that  are 
used  for  recreation,  conservation, 
wilderness  and  other  public  purposes, 
as  a  result  of  R.S.  2477  right-of-way 
claims  by  individuals  and  local  and 
state  governments.  The  commenters 
believe  that  the  FLPMA  disclaimer-of- 
interest  procedure  was  not  intended  to 
include  R.S.  2477  claims  within  its 
scope  and  that  BLM  has  no  legal 
authority  to  employ  the  disclaimer 
provisions  to  process,  acknowledge  or 
determine  the  existence  or  extent  of  R.S. 
2477  rights-of-way. 

Revised  Statutes  (R.S.)  2477,  first 
enacted  as  section  8  of  the  Mining  Act 
of  1866,  states  that  "the  right-of-way  for 
the  construction  of  highways  over 
public  lands,  not  reserved  for  public 
uses,  is  hereby  granted."  43  U.S.C.  932 
{repealed  1976).  R.S.  2477  was  repealed 
by  FLPMA  on  October  21,  1976  (Pub.  L. 
94-579,  Sec.  706(a),  90  Stat.  2744, 
2793).  FLPMA  did  not  terminate  valid 
rights-of-way  existing  on  the  date  of  its 
approval  (Sec.' 509(a),  90  Stat.  2781,  43 
U.S.C.  1769;  Sec.  701(a),  90  Stat.  2786, 
43  U.S.C.  1701  note).  In  most  instances, 
R.S.  2477  rights-of-way  were  not 
recorded  on  the  public  land  records  or 
in  official  county  records  because  R.S. 
2477  did  not  require  any  formal 
approval  from  the  Secretary  of  the 
Interior  or  other  Federal  government 
official.  The  uncertainty  resulting  fi'om 
unrecorded  rights-of-way  under  R.S. 
2477  has  created  clouds  on  title. 

FLPMA  authorizes  the  Secretary  of 
the  Interior  to  issue  recordable 
disclaimers  of  interest  in  lands  in 
specified  cases  if  the  disclaimer  will 
help  remove  a  cloud  on  the  title  to  lands 
or  interests  in  lands  and  if  the  Secretary 
finds  no  Federal  interest  (43  U.S.C. 
1745(a)).  Recordable  disclaimers  may  be 
issued  where  applicants  assert  title 
previously  created  under  now  expired 
authorities.  For  example,  after 
adjudicating  the  claim,  BLM  may  issue 
a  recordable  disclaimer  of  interest  to 
disclaim  the  United  States'  interest  in  a 
highway  right-of-way  under  R.S.  2477. 


Many  commenters,  including  a 
consortium  of  14  environmental  groups, 
expressed  concern  about  the 
relationship  of  this  rulemaking  to  the 

1996  Congressional  moratorium  placed 
on  the  Department  and  other  Federal 
agencies  on  R.S.  2477  rulemakings.  The 
commenters  expressed  the  view  that  the 
proposed  rule  would  be  illegal  because 
section  108  of  the  Omnibus  Interior 
Appropriations  Act  for  Fiscal  Year  1997 
prohibits  Federal  agencies  from  placing 
into  efi^ect  any  final  rule  or  regulation 
pertaining  to  the  recognition, 
management  or  validity  of  a  right-of- 
way  pursuant  to  R.S.  2477  unless 
expressly  authorized  by  an  Act  of 
Congress  (110  Stat.  3009-200). 

We  do  not  believe  that  the 
Congressional  moratorium  on  R.S.  2477 
rulemaking  precludes  BLM  fit>m  making 
effective  this  final  rule  implementing 
the  Secretary  of  the  Interior's  authority 
to  issue  recordable  disclaimers  of 
interest  in  lands.  On  August  1, 1994,  the 
Department  of  the  Interior  proposed 
new  regulations  (59  FR  39216)  to  create 
an  administrative  process  for  resolving 
right-of-way  claims  made  under  R.S. 
2477.  Before  the  R.S.  2477  proposed 
rule  was  published  as  a  final  rule. 
Congress  enacted  a  moratorium 
prohibiting  any  Federal  agency  from 
preparing,  promulgating,  or 
implementing  any  rule  or  regulation 
regarding  R.S.  2477  rights-of-way  until 
September  30, 1996.  This  provision  was 
an  amendment  to  the  National  Highway 
System  Designation  Act  of  1995  (Pub.  L. 
104-59,  109  Stat.  568,  617-18  (1995)). 
Congress  extended  the  prohibition  on 
"developing,  promulgating,  and 
thereafter  implementing  a  rule 
concerning  rights-of-way  under  section 
2477  of  the  Revised  Statutes'  in  the 
Fiscal  Year  1996  Interior  and  Related 
Agencies  Appropriations  Act  (Pub.  L. 
104-134,  110  Stat.  1321,  1321-177 
(1996)).  hi  section  108  of  the  Fiscal  Year 

1997  Department  of  the  Interior  and 
Related  Agencies  Appropriations  Act 
(Interior  Appropriations  Act,  1997) 
(Pub.  L.  104-208,  110  Stat.  3009,  3009- 
200  (1996)),  Congress  stated  that: 

No  final  rule  or  regulation  of  any 
agency  of  the  Federal  Government 
pertaining  to  the  recognition, 
management,  or  validity  of  a  right-of- 
way  pursuant  to  Revised  Statute  2477 
143  U.S.C.  932)  shall  take  effect  unless 
expressly  authorized  by  an  Act  of 
Congress  subsequent  to  the  date  of 
enactment  of  this  Act. 

Section  108  could  be  construed  as 
either  permanent  legislation  or  as 
having  expired  at  the  end  of  fiscal  year 
1997.  If  section  108  is  construed  as 
permanent  legislation,  it  would  prohibit 
the  Department  fi'om  making  effective  a 
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final  rule  or  regulation  pertaining  to  the 
"recognition,  management,  or  validity" 
of  a  right-of-way  pursuant  to  R.S.  2477. 
In  1997,  the  General  Counsel  of  the 
General  Accoimting  Office  (GAO)  issued 
an  opinion  concluding  that  section  108 
is  permanent  law  and  did  not  expire  at 
the  end  of  the  1997  fiscal  year  (Letter  of 
Robert  P.  Miuphy,  General  Coimsel, 
GAO,  B-277719,  at  1  (Aug.  20,  1997)). 

Even  if  section  108  is  permanent 
legislation,  it  only  applies  to  "final  rules 
or  regulations"  relating  to  the 
"recognition,  management,  or  validity  of 
a  right-of-way"  pursuant  to  R.S.  2477. 
Because  today's  final  rule  merely 
amends  BLM's  existing  regulations, 
which  define  the  administrative  process 
by  which  an  entity  can  apply  for  a 
recordable  disclaimer  of  interest  under 
section  315  of  FLPMA,  the  section  108 
moratoriiun  does  not  apply  to  this  final 
nile.. 

If  section  108  were  interpreted  to 
prevent  ELM  from  promulgating  a 
regulation  relating  to  recordable 
disclaimers  of  interest,  section  108 
would,  in  essence,  partially  repeal 
sections  310  and  315  of  FLPMA  (43 
U.S.C.  1740,  1745).  Under  section  310, 
ELM  is  authorized  to  "promulgate  rules 
and  regulations  to  carry  out  the 
purposes  of  this  Act  and  of  other  laws 
apphcable  to  the  public  lands."  Section 
315  is  the  specific  substantive  authority 
for  BLM's  disclaimer  regulations  (43 
U.S.C.  1745(c)).  As  a  general  rule,  courts 
do  not  favor  repeals  by  implication.  In 
Morton  V.  Mancari  (417  U.S.  535,  550 
(1974)),  the  Supreme  Coxul  stated:  "In 
the  absence  of  some  affirmative  showing 
of  an  intention  to  repeal,  the  only 
permissible  justification  for  a  repeal  by 
implication  is  when  the  earlier  and  later 
statutes  are  irreconcilable."  In 
Tennessee  Valley  Authority  v.  Hill  (437 
U.S.  153, 190  (1978)),  the  Supreme 
Court  stated  that  the  doctrine 
disfavoring  repeals  by  implication 
applies  with  even  greater  force  when  the 
claimed  repeal  rests  solely  on  an 
appropriations  act. 

Although  repeals  by  implication  are 
especially  disfavored  in  the 
appropriations  context.  Congress 
nonetheless  may  amend  substantive  law 
in  an  appropriations  statute  if  Congress 
does  so  clearly.  [Robertson  v.  Seattle 
Audubon  Society.  503  U.S.  429,  440 
(1992)).  The  question  depends  on  the 
intention  of  Congress  as  expressed  in 
the  statute.  See  United  States  v. 
Mitchell.  109  U.S.  146,  150  (1883). 
Therefore,  unless  Congress  clearly 
intended  to  amend  sections  310  and  315 
of  FLPMA,  section  108  of  the  Interior 
Appropriations  Act,  1997,  and  sections 
310  and  315  of  FLPMA  are  all  effective. 


Section  108  contains  broad  language 
and  does  not  indicate  which  final  rules 
or  regulations  are  encompassed  by  the 
words  "pertaining  to  the  recognition, 
management,  or  validity  of  a  right  of 
way  pursuant  to'Revised  Statute  2477." 
The  legislative  history,  however, 
indicates  that  Congress  enacted  section 
108  to  prevent  the  Department  of  the 
Interior  from  promulgating  final  rules 
and  regulations  setting  out  specific 
standards  for  R.S.  2477  rights-of-way. 
(See  H.R.  Rep.  No.  104-625,  at  58 
(1996)).  Instead,  Congress  itself  wanted 
to  enact  legislation  defining  the  key 
terms  and  scope  of  grants  for  R.S.  2477 
rights-of-way.  The  House  Committee  on 
Appropriations  stated  that: 

[T)he  public  interest  will  be  better 
served  if  these  grants  [for  highway 
rights-of-way  across  Federal  land]  to 
States  and  their  political  subdivisions 
are  not  put  in  jeopardy  by  the 
Department  pending  Congressional 
clarification  of  these  issues.  Section  109 
does  not  limit  the  ability  of  the 
Department  to  acknowledge  or  deny  the 
validity  of  claims  under  RS  2477  or 
Umit  the  right  of  grantees  to  litigate  their 
claims  in  any  court. 

Section  109  of  H.R.  3662,  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Bill,  1997,  was 
renumbered  section  108  after  the  Senate 
Appropriations  Committee  deleted 
section  107,  an  unrelated  section  of  H.R. 
3662,  in  its  entirety  (S.  Rep.  No.  104- 
319,  at  56  (July  16, 1996)).  The 
Appropriations  Committee  jeported  the 
bill  to  the  Senate  and  recommended  it 
pass,  as  amended.  Accordingly,  when 
Congress  enacted  section  108,  it  did  not 
intend  to  prohibit  the  promulgation  of 
all  final  rules  and  regulations  that  may, 
directly  or  indirectly,  address  R.S.  2477 
rights-of-way  but,  rather,  those  that 
provide  standards  for  recognizing, 
managing  or  validating  an  R.S.  2477 
right-of-way. 

Today's  rule  on  recordable 
disclaimers  does  not  provide  standards 
for  recognizing  managing,  or  validating 
an  R.S.  2477  right-of-way.  Rather,  BLM's 
rule  merely  makes  technical  changes  to 
the  existing  regulations  under  which  an 
applicant  may  submit  an  application  to 
remove  a  cloud  on  title  to  lands  to 
which  the  United  States  asserts  no 
ownership  or  interest.  First,  the  rule 
amends  the  existing  regiUations  to  allow 
any  entity  claiming  title,  as  opposed  to 
only  present  owners  of  record,  to  apply 
for  a  recordable  disclaimer  of  interest. 
This  change  eliminates  inconsistent 
administrative  interpretations  of  the 
owner-of-record  requirement,  a  term 
that  is  not  defined  in  the  existing  1984 
regulations.  Second,  the  final  rule 
eliminates  the  application  deadline  in 


section  1864.1-3,  as  it  applies  to  states. 
This  change  conforms  the  regulations  to 
the  Quiet  Title  Act.  28  U.S.C.  2409a(g), 
which  exempts  states,  in  most  instances, 
from  the  twelve-year  statute  of 
limitations  under  that  Act.  These 
changes  to  the  existing  regulations  do 
not  expand  the  kinds  of  circiunstances 
in  which  a  disclaimer  could  be  issued, 
expand  or  modify  any  rights  created,  or 
create  any  new  rights  under  R.S.  2477. 
ELM  may  issue  recordable  disclaimers 
relating  to  valid  R.S.  2477  rights-of-way 
under  the  existing  1984  regulations,  and 
this  capability  will  continue  under 
today's  final  rule. 

Even  if  ELM  were  to  issue  a 
disclaimer  of  the  United  States'  interest 
in  a  valid  right-of-way  under  R.S.  2477, 
the  recognition  of  such  right-of-way 
would  not  be  the  result  of  this  notice- 
and-comment  rulemaking  but,  rather,  an 
informal  agency  adjudication  resulting 
in  a  final  decision.  (See  5  U.S.C.  551(7)) 
The  legislative  histwy  of  section  108 
expressly  states  that  Congress  "does  hot 
limit  the  ability  of  the  Department  to 
acknowledge  or  deny  the  validity  of 
claims  under  RS  2477  or  limit  the  right 
of  grantees  to  litigate  their  claims  in  any 
court."  (H.R.  Rep.  No.  104-625,  at  58 
(1996)).  Because  BLM's  rule  is  not  a 
final  rule  or  regxdation  relating  to  the 
"recognition,  management,  or  validity  of 
a  right-of-way  pursuant  to  Revised 
Statute  2477,"  this  rule  is  not  subject  to 
the  moratorium  in  section  108  of  the 
1997  Interior  Appropriations  Act. 

Several  commenters  expressed 
concerns  that  today's  rule  will  enable' 
states  to  make  "illegal"  R.S.  2477  claims 
on  "cow  paths"  and  "foot  trails"  and 
turn  them  into  major  thoroughfares  in 
sensitive  areas. 

We  disagree  that  the  changes  to  the 
existing  nde  will  allow  illegal  claims.  If 
an  applicant  does  not  have  a  valid,  legal 
title,  BLM  will  reject  the  disclaimer 
application.  The  existing  1984  rule  and 
today's  final  rule  are  the  same  in  this 
regard. 

The'Southem  Utah  Wilderness 
Alliance  (SUWA)  opposed  the 
rulemaking  because  it  did  not  mention 
any  case  law,  particularly  SUWA  and 
Sierra  Club  v.  BLM.  (96-CV-836C  (D. 
Utah);  appeal  pending.  No.  01-4173 
(10th  Cir.)).  SUWA  believes  this 
omission  invites  attempts  to  evade 
application  of  this  case  and  others  in  an 
effort  to  validate  R.S.  2477  claims  which 
could  never  meet  the  legal  prerequisites. 
The  group  also  asserted  that  the 
proposed  rule  did  not  describe  the 
standards  BLM  would  apply  in 
determining  whether  to  grant  recordable 
disclaimers. 

This  rulemaking  pertains  only  to 
disclaimers  and  not  to  any  assertions 
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made  by  various  entities  for  R.S.  2477 
claims.  Therefore,  a  discussion  of  this 
case  law  is  not  germane  to  today's 
rulemaking. 

An  Alaskan  environmental  group 
believes  the  proposed  rule  is  not 
necessary  to  provide  appropriate  access 
across  Alaska  lands  because  there  exist 
statutory  processes  to  determine  rights- 
of-way  for  roads  and  other  access  across 
most  of  the  land  affected  by  R.S.  2477 
assertions.  The  group  also  states  that 
recognizing  R.S.  2477  assertions  under 
the  proposed  rule  will  undermine  these 
established  processes  and  frustrate  land 
management  efforts  of  responsible 
public  and  private  landowners. 

The  existing  regulations  already  allow 
applications  for  disclaimers  for  R.S. 
2477  rights-of-way,  and  this  has  not 
undermined  established  processes  for 
determining  access.  This  rulemaking 
makes  technical  changes  to  the  existing 
rule. 

Many  commenters,  including  the 
Idaho  County  Farm  Bureau,  and  the 
consortium  of  environmental  groups, 
expressed  concern  that  BLM  is 
proposing  the  rule  to  circumvent 
FLPMA  and  Congressional  restrictions 
against  implementing  R.S.  2477  rights- 
of-ways.  The  commenters  assert  that 
Congress  provided  a  means  to  grant 
rights-of-way  under  FLPMA,  negating 
the  need  for  R.S.  2477.  The  focus  of 
their  concern  is  that  this  proposed  rule 
will  allow  states  to  acquire  sensitive 
lands,  the  BLM  to  circumvent  the 
enviroimiental  impact  review  process, 
and  the  BLM's  ability  to  charge  fair 
market  value  rentals  under  Title  V  of 
FLPMA. 

FLPMA  repealed  R.S.  2477  and 
provided  for  applications  for  new  rights- 
of-way.  Sections  509(a)  and  701(h)  of 
FLPMA  also  preserved  valid  existing 
rights-of-way.  Therefore,  although 
FLPMA  created  more  flexible  authority 
to  address  right-of-way  issues,  it  did  not 
displace  existing  rights-of-way 
authorized  by  Congress. 

States  may  seek  disclaimers  to 
sensitive  lands  for  which  they  already 
hold  title.  For  example,  submerged 
lands  under  navigable  bodies  of  water 
may  be  environmentally  sensitive. 
Congress,  however,  granted  states  title 
to  these  lands.  A  disclaimer  would 
merely  provide  evidence  of  an  existing 
title.  Because  the  state  already  owns 
such  lands,  there  would  be  no  need  for 
environmental  studies  or  rental 
payments. 

A  commenter  opposed  the  proposed 
rule  because  the  commenter  believes 
that  the  proposed  rule  change  is  not 
necessary.  The  commenter  also  stated 
the  BLM  Questions  and  Answer  sheet 
and  press  release  accompanying  the  rule 


were  confusing  and  obfuscated  facts 
relating  to  R.S.  2477.  The  commenter 
also  expressed  concern  that  the 
proposed  rule  could  allow  "counties 
and  other  'sagebrush  rebel'  entities  in 
the  West  to  file  claims  for  public  lands, 
with  minimal  processing  of  claims  and 
no  time  limitations."  Lastly,  the 
commenter  believes  the  rule  will  result 
in  increased  trespass  incidents  and 
other  illegal  activity  by  those  wishing  to 
lay  claim  imder  the  proposed  rule 
change  to  public  lamds,  creating  long 
term  effects  on  the  entire  western 
ecosystem  and  native  species. 

BLM  regrets  that  the  Question  and 
Answer  document  was  confusing  to  the 
conmaenter  and  did  not  create  the 
clarity  we  intended.  BLM  intends  that 
this  preamble  will  clear  up  any 
misunderstanding  regarding  this 
rulemaking.  As  we  have  stated,  this 
rulemaking  does  not  change  the 
requirements  for  asserting  title  to  an 
R.S.  2477  right-of-way.  The  rulemaking 
is  intended  only  to  make  it  easier  for 
BLM  to  clear  up  clouded  titles  when  the 
United  States  has  no  interest  in  the 
lands  in  dispute.  A  disclaimer  of 
interest  does  not  convey  an  interest  in 
land.  It  is  an  administrative 
determination  that  the  United  States 
does  not  have  an  interest  in  land. 

The  Local  Highway  Technical 
Assistance  Council  of  Boise,  Idaho, 
asked  BLM  to  clarify  the  cmrent  means 
besides  FLPMA  that  can  be  used  to 
secure  a  right  to  an  R.S.  2477  highway 
reservation. 

FLPMA  repealed  R.S.  2477  in  1976. 
There  is  no  longer  any  way  to  secure  a 
new  right  to  an  R.S.  2477  right-of-way. 
An  existing  owner  of  an  R.S.  2477  right- 
of-way  may  apply  for  a  recordable 
disclaimer  under  existing  regulations  or 
as  amended  in  this  final  rule.  A  quiet 
title  action  in  federal  court  is  the  only 
other  way  to  resolve  R.S.  2477  claims 
with  finality.  The  purpose  of  section 
315  of  FLPMA  is  to  avoid  litigation  in 
Federal  court. 

The  Nye  County  Commissioners, 
Nevada,  believe  that  the  proposed  rule 
may  resolve  some  questions  relating  to 
R.S.  2477  rights-of-way  but  are 
concerned  that  the  proposed  rule  is 
inapplicable  to  R.S.  2477  rights-of-way 
(or  any  other  rights-of-way),  because  the 
United  States  continues  to  hold  a  valid 
interest  in  underlying  lands.  The 
Commissioners  expressed  support  for 
BLM's  effort  but  did  not  support  the 
proposed  rule. 

If  a  state  made  a  valid  R.S.  2477  right- 
of-way  claim  on  public  land,  only  the 
rights  pertaining  to  the  right-of-way  are 
authorized  for  use.  The  commenter  is 
correct  that  the  BLM  would  retain  all 
other  rights,  such  as  the  right  to  sell  the 


land,  allow  mining  claims  to  be  filed,  or 
administer  the  lands  for  appropriate 
purposes.  BLM  may  issue  recordable 
disclaimers  for  interests  in  land  and  is 
not  limited  to  disclaiming  only  fee 
simple  title. 

An  environmental  group  believes 
BLM  has  purposefully  and  incorrectly 
stated  the  purpose  and  intent  of  the 
proposed  rule  by  citing  it  as  a  relatively 
minor  revisfon  to  an  obscure  regulation 
with  little  substantive  impact.  The 
group  believes  this  hampered  the  public 
review  process  by  not  informing  the 
public  about  the  importance  of  this 
proposed  rule. 

We  disagree  that  this  rulemaking  is  a 
major  regulatory  action.  We  believe  that 
we  adequately  and  accurately  presented 
the  purpose  and  intent  of  the  proposed 
rule.  The  rulemaking  makes  technical 
changes  to  the  existing  rule.  These 
changes  are  outlined  within  the 
SUMMARY  section  of  this  preamble.  BLM 
has  issued  62  recordable  disclaimers 
since  the  enactment  of  FLPMA  in  1976; 
on  average,  fewer  than  3  recordable 
disclaimers  aimually. 

The  Blue  Ribbon  Coalition  supported 
the  proposed  rule  and  asked  BLM  to 
clarify  whether  a  disclaimer  of  interest 
process  must  be  followed  for  each  and 
every  right-of-way  imder  consideration. 
The  group  also  asked  BLM  to  explain 
how  difficult  and  complex  the  process 
would  be  for  the  applicant  and  the  BLM 
for  other  types  of  interest  that  may  be 
disclaimed  under  section  315. 

An  applicant  may  apply  for  as  many 
disclaimers  as  it  has  clouded  titles 
which  may  benefit  from  the  process. 
The  complexity  of  the  process  depends 
upon  the  nature  of  the  ownership 
sought.  Titles  clouded  by  avulsion, 
reliction  or  accretion  may  require 
historic  maps  and  patents  and  newly- 
created  data,  such  as  aerial  photographs. 
State  applications  for  disclaimers  for 
submerged  lands  may  require  detailed 
studies  of  water  levels  and  commercial 
traffic  at  the  time  of  statehood. 

A  consortium  of  environmental 
groups  believes  the  proposed  rule 
changes  would  have  a  direct  effect  on 
private  property  land  rights  because  it 
would  lead  to  numerous  rights-of-way 
crossing  state  and  private  land.  The 
conunenters  also  believe  the  proposed 
rule  will  "cloud  title"  to  large  amounts 
of  public  and  private  land  by  extending 
the  time  that  states  are  allowed  to  file 
claims.  The  commenters  are  concerned 
that  the  rulemaking  will  affect  private 
property  owners  and  title  insurance 
companies  because  BLM  has  not  made 
any  effort  to  notify  them  of  these 
potential  impacts. 

Today's  nile  will  not  adversely  affect 
private  property  land  rights.  As  we  have 
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stated,  this  rulemaking  pertains  to 
disclaimers  of  interest  in  federal  lands. 
It  does  not  apply  to  private  or  state 
lands.  BLM  does  not  anticipate  that  title 
to  private  land  will  become  clouded  by 
implementation  of  this  final  rule.  We 
expect  the  opposite  to  occur — title 
issues  arising  from  a  variety  of  issues 
may  now  be  resolved  by  means  of 
issuing  a  disclaimer  of  interest. 

Conunenters  asserted  that  the 
proposed  rule  would  enable  BLM  to 
transfer  large  tracts  of  public  lands  to 
states  and  increase  environmental 
impacts  on  sensitive  areas. 

BLM  may  issue  a  disclaimer  only 
when  an  applicant  can  show  that  a 
specific  property  right  is  not  held  by  the 
United  States  and  the  applicant  has 
requested  that  BLM  document  this  by 
means  of  a  recordable  disclaimer.  The 
rule  would  not  enable  BLM  to  transfer 
vast  tracts  of  land  to  states.  Any  land 
disclaimed  would  already  be  owned  by 
the  applicant,  with  or  without  the 
disclaimer.  This  rule  would  not  result  in 
either  an  increase  or  decrease  in 
environmental  impacts. 

States  may  apply  for  recordable 
disclaimers  for  valid  R.S.  2477  claims. 
Applications  will  be  evaluated  on  their 
merits  and,  if  the  claims  are  valid,  BLM 
may  issue  a  disclaimer  of  interest. 

Another  environmental  group  was 
concerned  that  the  rulemaking  will 
circxmivent  the  public  comment 
procedure  by  placing  the  determination 
of  "interest"  in  the  hands  of  the  agency. 
The  group  does  not  believe  BLM  has 
made  provisions  for  public  notice, 
comment,  participation,  or  appeal  of  its 
disclaimers  which  they  believe  deprives 
the  public  of  protections  during  the 
process  of  determining  the  ownership  of 
federal  lands. 

Today's  rule  does  not  impede  or 
remove  opportunities  for  public  notice 
or  appeal  provisions  for  disclaimers. 
The  existing  regulations  at  Subpart  43 
CFR  1864  address  the  group's  concerns 
about  public  input.  Specifically,  section 
1864.2  provides  that  BLM  must  file  a 
notice  of  the  application  and  the 
groimds  supporting  it  in  the  Federal 
Register  at  least  90  days  before  a 
decision  is  made  on  the  application. 
Also,  BLM  publishes  a  notice  describing 
the  application  and  its  justification  in  a 
newspaper  serving  the  general  vicinity 
of  the  lands  that  are  the  subject  of 
application  for  three  consecutive  weeks 
during  the  90-day  time  period.  Today's 
rule  does  not  address  tlds  section. 
Under  43  CFR  1864.4,  "an  applicant  or 
claimant  adversely  affected  by  a  written 
decision  of  the  authorized  officer"  may 
appeal  to  the  Interior  Board  of  Land 
Appeals  under  43  CFR  part  4. 


Regarding  the  group's  suggestion  that 
BLM  seek  public  input  to  determine 
ownership  of  public  lands,  the  point  is 
not  determining  ownership  of  lands,  but 
rather  how  to  remove  clouds  on  title  to 
land  to  which  the  United  States 
disclaims  title.  In  this  case  we  continue 
the  existing  process. 

The  Gilpin  County  Commissioners, 
Colorado,  expressed  concern  about  the 
rule's  potential  to  open  "historic  roads 
and  tracks,"  increase  threats  of  erosion, 
and  introduce  noxious  weeds  into 
umoaded  areas.  The  commissioners 
believe  this  rule  could  harm  small 
ranchers  who  have  rights  on  BLM  lands. 

This  final  rule  will  not  result  in  the 
situations  the  commenters  pose.  The 
applicant  would  already  own  any  Icmd 
or  interests  disclaimed.  With  or  without 
the  disclaimer  the  same  impacts  would 
occin,  so  there  is  no  environmental 
impact  from  this  rule.  The  rule  does  not 
apply  to  private  lands  and  does  not 
affect  grazing  permits. 

The  San  Bernardino  County, 
Department  of  Public  Works,  California, 
and  others,  asked  whether  an  applicant 
must  apply  and  be  denied  a  right-of-way 
under  the  FLPMA  or  other  statute  before 
requesting  a  disclaimer  of  interest. 

"The  denial  of  a  right-of-way 
application  under  FLPMA  has  no 
bearing  on  a  request  for  a  disclaimer  of 
interest. 

Several  commenters,  including  The 
National  Parks  Conservation 
Association,  and  the  Nye  County 
Commissioners,  Nevada,  asked  how  the 
BLM  can  process  disclaimers  of  interest 
on  behalf  of  another  svuiace 
management  agency  because  BLM's 
mandate  may  differ  from  that  of  other 
agencies.  The  conunenters  raised  the 
following  concerns: 

•  The  final  rule  may  alienate 
thousands  of  acres  of  park  lands  and 
instigate  construction  of  roads  and  other 
structiues  on  NPS  lands. 

•  The  proposed  rule  could  frustrate 
Congressional  intent  for  the  protection 
and  management  of  resources  contained 
within  the  National  Park  system. 

•  It  is  not  clear  how  the  rule  will 
apply  to  lands  under  the  jiuisdiction  of 
DOI  agencies  other  than  BLM. 

•  How  will  the  rule  pertain  to  lands 
that  were  imder  BLM  jiuisdiction  in 
1976,  but  which  have  since  been 
transferred  by  Congress  to  other  DOI 
agencies? 

Section  315  gives  the  Secretary  of  the 
Interior  the  authority  to  issue  recordable 
disclaimers  when  a  record  interest  of 
the  United  States  in  lands,  whether 
managed  by  Interior  or  not,  has 
terminated  by  operation  of  law  or  is 
otherwise  invalid.  The  Secretary  has 
delegated  the  authority  to  BLM  to  issue 


disclaimer  documents  when  BLM 
determines  that  a  disclaimer  of  interest 
application  is  valid.  Under  the  existing 
1984  regulations,  BLM  will  refer  an 
application  involving  lands 
administered  by  another  agency  to  that 
agency  for  review  and  comment. 

The  U.S.  Forest  Service  provided 
comments  generally  supporting  the 
proposed  rule.  We  believe  its  comments 
are  also  helpful  in  responding  to  the 
above  concerns.  The  Forest  Service 
stated: 

If  implemented  the  proposed  rule 
could  improve  our  abilities  to  resolve 
certain  forms  of  land  title  claims  by 
states,  such  as  title  to  the  beds  and 
banks  of  navigable  streams,  and  for 
rights»of-way  for  highways  under  the 
Revised  Statute  ("RS")  2477  (repealed). 
Currently  there  is  no  administrative 
process  available  for  states  or  land 
management  agencies  like  the  Forest 
Service,  to  resolve  such  title  claims;  the 
process  is  time  consuming  and  requires 
expensive  litigation  in  Federal  Courts. 
*   *   *  [T]he  proposed  rule  for 
j-ecordabie  disclaimers  of  title  would 
provide  a  useful  tool  in  resolving  some 
state  land  title  claims.  With  the  addition 
of  a  provision  stating  BLM  will  not 
authorize  any  application  over  the 
objections  of  the  Forest  Service  for 
claims  on  National  Forests,  we  would 
strongly  support  the  proposal. 

BLM  has  responded  to  the  Forest 
Service's  comments  by  adding  language 
to  the  final  rule  clarifying  that  BLM  will 
not  issue  a  disclaimer  of  interest  over 
the  valid  objections  of  the  surface 
managing  agency  having  jurisdiction 
over  the  affected  lands. 
'    Gilpin  County,  Colorado,  and  Valley 
Coimty,  Idaho,  expressed  concern  that 
the  proposed  $100  fee  is  ambiguous  and 
excessive.  Valley  Coimty  asked  if  the 
application  fee  would  apply  to  each 
route  upon  which  an  assertion  is  made. 
They  are  concerned  that  this  could 
result  in  hundreds  of  dollars  in  fees  for ' 
large  counties.  Gilpin  County  requests 
that  BLM  consider  a  one-time 
processing  fee  for  a  block  of 
applications. 

We  disagree  that  the  $100  application 
fee,  which  exists  in  the  current 
regulations,  is  ambiguous  and  excessive. 
The  existing  regulations  at  43  CFR 
1864.1-2(b)  provide  that  "a 
nonrefundable  fee  of  $100  shall 
accompany  the  application."  This  fee 
will  not  change  as  a  result  of  this 
rulemaking.  Subpart  1864  distinguishes 
between  filing  fees  and  administrative 
processing  costs.  Neither  the  proposed 
rule  nor  today's  final  rule  alter  these 
requirements. 

The  San  Bernardino  County 
Department  of  Public  Works  in. 
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California  criticized  any  potential  cost 
recovery  that  the  rulemaking  may 
impose  because  the  number  of  claims 
the  county  might  potentially  file  could 
create  a  financial  burden  on  San 
Bernardino  County  . 

This  rulemaking  Jpes  not  change 
BLM's  application  procedures  or  fee 
structures  and  does  dot  involve  cost 
recovery.  Each  application  would  be 
subject  to  the  $100  application  fee 
unless  BLM  waives  it.  Section  304(c)  of 
FLPMA  authorizes  the  Secretary, 
through  BLM,  to  either  reduce  or 
eliminate  charges  for  administrative 
costs.  BLM  will  continue  to  place  the 
money  it  collects  into  the  U.S.  Treasury 
for  use  for  various  public  purposes.  If 
BLM  receives  multiple  applications,  the 
individual  case  costs  should  be  less,  or 
BLM  may  waive  the  processing  costs  if 
many  applications  cover  similar  types  of 
filings. 

A  commenter  stated  the  proposed  rule 
does  not  specify  how  to  process  the 
application  or  reference  what  the 
application  requirements  will  be.  The 
commenter  says  BLM  must  be  specific 
about  these  and  reference  them  in  the 
final  rule. 

BLM  has  addressed  the  application 
requirements  in  the  existing  regulations 
at  43  CFR  1864.1-2.  The  final  rule  does 
not  alter  these  requirements. 

Another  commenter  asked  how  the 
public  will  know  whether  the  fee  and 
deposit  are  fair,  if  only  BLM  determines 
what  fees  the  applicant  must  pay. 

BLM  is  planning  to  issue  guidance  to 
field  offices  on  how  to  establish  fees  and 
parameters  to  ensure  fairness.  The 
guidelines  will  include  a  provision  that 
returns  a  portion  of  the  fee  if  the 
application  is  denied.  (Until  those 
guidelines  are  completed,  43  U.S.C. 
1735(a)  provides  an  explanation  of  how 
BLM  handles  deposits  and  forfeitures.) 

43  CFR  1864.1-3(c)  (Action  on 
application)  and  43  CFR  1864.2(a) 
(Decision  on  application)  explain  BLM's 
procedure  for  billing  an  applicant  for  a 
disclaimer  of  interest  application.  BLM 
has  chosen  not  to  estimate  an  average 
cost  to  process  a  disclaimer  of  interest 
application  because  of  the  variable 
factors  in  each  application.  However,  on 
a  case-by-case  basis,  we  inform  the 
applicant  of  the  estimated  costs.  When 
the  application  processing  is  completed, 
BLM  will  give  the  applicant  a  final 
accoimting,  which  will  either  require 
payment  of  additional  fees,  or,  if  an 
applicant  has  overpaid  BLM,  we  will 
issue  a  refund.  Today's  rule  does  not 
change  the  process. 

A  commenter  asked  whether  BLM 
State  Directors  should  have  the 
authority  to  issue  disclaimers  of 
interest.  Otherwise,  subsequent 


administrations  will  have  the  authority 
to  change  the  rule. 

The  Secretary  has  already  delegated 
the  authority  to  process  disclaimers  of 
interest  to  the  BLM  Director,  who  in 
turn  has  delegated  this  authority  to  State 
Directors.  Delegations  of  authority  are 
always  subject  to  change. 

A  commenter  asked  if  the  rule  would 
apply  to  unpatented  mining  claims  or 
other  mineral  interests. 

The  rule  will  not  apply  to  a  mining 
claim  title.  Title  to  mining  claims  is 
determined  under  the  General  Mining 
Law  of  1872,  as  amended,  and  BLM 
regulations  at  43  CFR  Part  3800.  BLM 
will  determine  whether  the  rule  applies 
to  clouded  private  mineral  interests  on 
'a  case-by-case  basis.  In  general,  the 
public  obtains  Federal  nuneral  interests 
through  leases  BLM  issues  under  the 
Mineral  Leasing  Act  (30  U.S.C.  181  et 
seq.),  or  sales  authorized  by  the 
Materials  Act  of  1947  (30  U.S.C.  601  et 
seq.). 

Section  1864.0-5    Definitions 

In  response  to  several  comments  we 
are  adding  language  to  section  1864.0- 
5  in  today's  rule  to  clarify  that  the  term 
"state."  As  used  in  this  rule,  we  define 
"state"  as  "the  state  and  any  of  its 
creations  including  any  governmental 
instrumentality,  within  a  state, 
including  cities,  counties,  or  other 
official  local  governmental  entities." 

The  Commissioners  of  Valley  County, 
Idaho,  believe  the  term  "state"  as  used 
in  the  proposed  rule  to  determine  who 
would  receive  the  benefit  of  the  waiver 
of  the  12-year  filing  deadline,  is  too 
restrictive  because  the  state  may  not 
always  support  local  government 
assertions  and  could  prevent  loccil 
government's  fi-om  filing  applications 
for  disclaimers  of  interest.  The 
Commissioners  recommended  that  the 
regulations  provide  for  local 
governments  to  apply  directly. 

We  have  definea  tne  term  "state"  to 
include  local  governments.  We  do  not 
believe  the  rule  will  create  restrictions 
upon  states  or  other  governmental 
instrumentalities  within  the  state.  States 
may  file  an  application  for  a  disclaimer 
where  a  title  defect  appears  to  exist. 
Because  counties  and  other  entities  of 
local  government  are  within  the 
jurisdiction  of  a  state,  they  will  have  the 
same  rights  as  a  state.  The  waiver 
applies  to  counties  by  definition. 

.Section  1864.1-1     Filing  of  Application 

Current  section  1864.1-1  (a)  provides, 
in  part,  that  any  "present  owner  of 
record  may  file  an  application  to  have 
a  disclaimer  of  interest  issued."  The 
phrase  "present  owner  of  record"  is  not 
defined  in  Subpart  1864. 


FLPMA  neither  uses  nor  defines  this 
phrase.  In  real  property  parlance,  the 
term  "present  owner  of  record"  usually 
refers  to  a  property  owner  in  whose 
name  the  title  appears  in  the  official 
records  of  a  county  recorder's  office  or 
other  office  of  record.  Thus,  it  appears 
that  the  phrase  "present  owner  of 
record"  in  section  1864.1-1  potentially 
could  limit  applications  for  a  disclaimer 
of  interest  in  a  way  that  would  unduly 
restrict  the  Secretary's  broad  authority 
under  section  315  of  FLPMA. 

Today's  rule  amends  this  paragraph 
by  removing  the  phrase  "present  owner 
of  record"  and  replacing  it  with  "any 
entity  claiming  title  to  lands."  This 
change  clarifies  that  it  is  the  interest  in 
the  lands,  rather  than  record  ownership, 
that  determines  whether  an  entity  is 
eligible  to  apply  for  a  disclaimer  of 
interest.  This  change  also  broadens  the 
class  of  potential  applicants  for 
disclaimers  of  interest,  which  could 
include,  among  others,  a  state, 
corporation,  county,  or  a  single 
individual.  The  language  is  unchanged 
from  the  proposed  rule. 

Several  commenters  did  not  think 
BLM  was  clear  on  the  standards  we  will 
apply  when  determining  whether  or  not 
to  issue  a  disclaimer  of  interest.  The 
commenters  urged  BLM  to  apply 
standards  that  are  "crisp,  rigorous,  and 
conform  to  recent  federal  case  law."  The 
commenters  believe  that  because  an 
applicant  doesn't  need  to  have  color  of 
title  to  request  a  disclaimer  of  interest, 
this  makes  the  proposed  rule  an  "illegal 
land  granting  statute."  The  commenters 
state  that  BLM  must  also  correct  the 
language  of  the  original  1984  regulation 
(section  1864.0-5)  purporting  to  define 
lands  to  include  lands  "now  or  formerly 
forming  a  part  of  the  reserved  or 
unreserved  public  lands." 

We  disagree  with  the  commenters. 
BLM  did  not  identify  specific  standards 
because  applicants  can  make  a  wide 
variety  of  disclaimer  applications.  The 
issuance  of  a  disclaimer  does  not  grant 
land  to  anyone.  It  merely  documents 
that  the  United  States  has  no  valid 
interest  in  the  land.  Requirements  for 
how  and  what  an  applicant  must  file  are 
found  in  the  existing  regulations  at  43 
CFR  1864.1-2. 

We  also  disagree  that  we  should 
change  our  definition  of  "lands."  Often 
lands  have  been  transferred  from 
Federal  to  private  ownership,  but  a 
residual  interest  in  the  lands  remains 
with  the  Federal  government  either  by 
design  or  error.  The  disclaimer  of 
interest  rule  is  in  place  to  correct  such 
errors  if  they  are  found  to  cause  a  cloud 
on  a  title. 
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Section  1864.1-3 
Application 


Action  on 


Section  1864.1-3(a)(l)  currently 
provides,  in  part,  that  the  BLM  will 
deny  an  application  for  a  disclaimer  if 
"[m]ore  than  12  years  have  elapsed 
since  the  owner  knew  or  should  have 
known  of  the  alleged  claim  attributed  to 
the  United  States."  This  deadline  was 
modeled  after  the  statute  of  limitations 
in  the  Quiet  Title  Act,  which  also 
includes  a  disclaimer  provision  (28 
y.S.C.  2409a(e)).  The  Quiet  Title  Act 
now  provides  that  "any  civil  action 
under  this  section,  except  for  an  action 
brought  by  a  state,  will  be  barred  unless 
it  is  commenced  within  twelve  years  of 
the  date  upon  which  it  accrued.  Such 
action  will  be  deemed  to  have  accrued 
on  the  date  the  plaintiff  or  his 
predecessor  in  interest  knew  or  should 
have  known  of  the  claim  of  the  United  ■ 
States."  (28  U.S.C.  2409a(g)). 

As  enacted  in  1972,  the  Quiet  Title 
Act  subjected  all  parties,  including 
states,  to  the  12-year  limitation  period. 
In  1986,  Congress  amended  the  Quiet 
Title  Act  to  exempt  states  from  this  12- 
year  statute  of  limitations  in  most 
instances.  However,  BLM  has  not 
updated  43  CFR  1864.1-3(a),  issued  in 
1984,  to  reflect  the  1986  change  in  the 
Quiet  Title  Act.  Thus,  today's  rule 
amends  this  section  to  be  more 
consistent  with  the  Quiet  Title  Act. 

Today's  rule  adds  language  exempting 
states  from  the  12-year  filing  deadline  to 
allow  states,  as  we  have  defined  this 
term  in  this  rule,  to  apply  for 
disclaimers  of  interest  under  FLPMA  at 
any  time.  We  also  made  editorial 
changes  to  this  section  and  brought  up- 
to-date  a  reference  to  another  section. 


Section  1864.1-4 
Other  Agencies 


Consultation  With 


The  existing  regulations  at  43  CFR 
1864.1—4  direct  BLM  to  refer  disclaimer 
applications  to  the  affected  Federal 
agency  for  comment  before  making  a 
decision  on  the  application.  As  a  result 
of  comments  BLM  added  provisions  to 
today's  rule  stating  that  if  a  surface 
management  agency  has  a  valid 
objection  to  an  application,  BLM  will 
reject  the  application.  If  the  application 
is  approved  by  the  surface  maoiagement 
agency,  then  BLM  can  issue  a  recordable 
disclaimer  of  interest. 

We  specifically  made  the  change  in 
reponse  to  the  U.S.  Forest  Service 
comments  by  clarifying  in  this  final  rule 
how  BLM  will  handle  disclaimer  of 
interest  applications  for  lands  managed 
by  another  land  managing  agency. 


IV.  How  Did  BLM  Fulfill  Its  Procedural 
Obligations? 

E.  O.  1 2866,  Regulatory  Planning  and    . 
Review 

This  regulation  is  not  a  "significant 
regulatory  action"  as  defined  in  section 
3(0  of  Executive  Order  12866.  Therefore 
it  does  not  require  an  assessment  of 
potential  benefits  and  costs,  nor  does  it 
require  an  explanation  pertaining  to  the 
manner  in  which  the  regulatory  action 
is  consistent  with  a  statutory  mandate 
and,  to  the  extent  allowed  by  law, 
promotes  the  President's  priorities  and 
avoids  undue  interference  with  state, 
local,  and  tribal  governments  in  the 
exercise  of  their  governmental 
functions.  Because  this  rule  is  not  a 
"significant  regulatory  action"  the 
Office  of  Management  and  Budget  has 
not  reviewed  this  rule  under  Executive 
Order  12866. 

Commenters  asserted  that  the 
rulemaking  is  a  significant  regulatory 
action  because  it  relates  directly  to  R.S. 
2477  claims  and  will,  therefore,  cause 
adverse  impacts  to  the  environment; 
presents  novel  legal  issues;  and  is 
inconsistent  with  the  actions  of  another 
agency. 

We  disagree  and  stand  by  our  analysis 
that  the  rule  is  not  a  significant 
regulatory  action.  Today's  rule  does  not 
change  the  basic  process  for  issuing 
recordable  disclaimers  and  will  not 
have  additional  environmental  impact, 
will  better  conform  to  existing  statutes, 
and  better  explains  how  the  disclaimer 
process  relates  to  other  agencies. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA),  as 
amended,  5  U.S.C.  601-612,  to  ensure 
that  Government  regulations  do  not 
unnecessarily  or  disproportionately 
biu-den  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  niunber  of  small 
entities.  BLM  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  RFA  (5  U.S.C.  601  et  seq.). 
The  changes  to  the  current  rules  will 
have  no  impact  on  an  applicant's  costs 
for  filing  or  processing  an  application 
for  a  disclaimer  of  interest  which 
currently  consist  of  a  one-time  filing  fee 
of  $100  and  fact-specific  processing 
costs  with  provisions  for  a  fee  waiver. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  regulation  is  not  a  "major  rule" 
as  defined  at  5  U.S.C.  804(2)  because  it 


will  not  have  an  aimual  effect  on  the 
economy  greater  than  $100  million,  nor 
will  it  result  in  major  cost  or  price 
increases  for  consumers,  industries, 
government  agencies,  or  regions.  It  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

.'BLM  has  determined  that  this  rule  is 
not  significant  under  the  Unfunded 
Mandates  Reform  Act  of  1995,  2  U.S.C. 
1532,  because  it  will  not  result  in  state, 
local  and  tribal  government,  or  private 
sector  expenditures  of  $100  million  or 
more  in  any  one  year.  This  rule  will  not 
significantly  or  uniquely  affect  small 
govermnents. 

Executive  Order  12630,  Government 
Action  and  Interference  With 
Constitutionally  Protected  Property 
Rights  (Takings) 

In  accordance  with  Executive  Order 
12360,  BLM  has  found  that  the  rule  does 
not  have  significant  takings 
implications.  No  takings  of  personal  or 
real  property  will  occur  as  a  result  of 
this  rule.  The  rule  broadens  the 
opportunity  for  the  United  States  to 
issue  disclaimers  of  interest  in  land, 
thereby  making  it  easier  to  remove 
clouds  on  title  to  certain  lands.  A 
takings  implication  analysis  is  not 
required. 

Executive  Order  13132,  Federalism 

In  accordance  with  Executive  Order 
13132,  BLM  finds  that  the  rule  does  nCit 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
federalism  summary  impact  assessment. 
The  rule  does  not  have  substantial 
direct  effects  on  states,  on  the 
relationship  between  the  national 
government  and  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  rule  does  not 
preempt  state  law.  The  rule  broadens 
the  opportunity  for  states  and  other 
entities  to  apply  for  a  disclaimer  of 
interest  in  land,  thereby  removing 
clouds  on  the  title  to  certain  lands. 

A  commenter  believes  the  rulemaking 
will  impact  the  public  under  Executive 
Order  13132  because  the  rulemaking 
would  change  Federal  and  state  land 
ownership. 

We  disagree.  Although  states  will  gain 
an  additional  ability  to  apply  for 
disclaimers  because  we  are  removing 
the  states'  12-year  filing  deadline,  no 
substantive  changes  in  ownership 
would  occiu-  because  recordable 
disclaimers  may  only  be  issued  for 
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interests  which  the  Federal  government 
no  longer  claims. 

Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  BLM  finds  that  this  rule  does  not 
propose  significant  changes  to  BLM 
policy  and  that  Tribal  Governments  will 
not  be  unduly  affected  by  this  rule. 

The  State  of  Alaska  supported  the 
proposed  rule  and  asked  if  a  disclaimer 
of  interest  could  be  applied  to  Indian 
trust  or  restricted  Indian  lands. 

BLM  will  reject  all  applications  for  a 
disclaimer  of  interest  on  trust  or 
restricted  Indian  lands  (43  CFR  1864.1- 
3(b)(2)  of  today's  rule).  Indian  trust 
lands  are  defined  in  25  CFR  150.2(h)  as 
"an  inclusive  term  describing  all  lands 
held  in  trust  by  the  United  States  for 
Individual  Indians  or  tribes,  or  all  lands, 
titles  to  which  are  held  by  individual 
Indians  or  tribes,  subject  to  the  Federal 
restrictions  against  alienation  or 
enciunbrance,  for  all  lands  which  are 
subject  to  the  rights  of  use,  occupancy, 
and/or  benefit  of  certain  tribes."  For 
piuposes  of  this  part,  the  term  "Indian 
land"  also  includes  land  for  which  title 
is  held  in  fee  status  by  Indian  tribes  and 
U.S.  Government-owned  lands  under 
the  Bureau  of  Indian  Affairs 
jurisdiction.  This  rulemaking  has  no 
bearing  on  these  lands. 

Executive  Order  12988,  Civil  Justice 
Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

BLM  has  determined  this  rulemaking 
does  not  contain  any  new  information 
collection  requirements  that  the  Office 
of  Management  and  Budget  must 
approve  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

National  Environmental  Policy  Act 

BLM  has  determined  that  this 
rulemaking  is  categorically  excluded 
from  environmental  review  under 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  under  516 
Departmental  Manual  (DM),  Chapter  2, 
Appendix  I,  Item  1.10,  and  has 
concluded  that  the  rule  does  not  meet 
any  of  the  ten  exceptions  to  the 
categorical  exclusions  listed  in  516  DM, 
Chapter  2,  Appendix  2.  Under  516  DM. 
Chapter  2,  Appendix  1,  §  1.10,  this  rule 
is  categorically  excluded  because  it  is 
procediual  in  natiue,  therefore  its 


environmental  effect  is  too  broad, 
speculative  or  conjectural  to  analyze. 

A  commenter  believes  BLM  was 
incorrect  in  asserting  that  the  proposed 
rule  is  categorically  excluded  fi^om 
review  under  NEPA,  arguing  that  there 
are  several  exceptions  requiring  the 
proposed  rule  to  undergo  NEPA  review, 
including  the  potential  adverse  effects 
on  parks,  recreation,  wilderness,  and 
refuge  lands,  and  the  proposed  rule's 
potentially  controversial  environmental 
effects. 

We  disagree.  BLM  believes  that  the 
rule,  as  written,  is  exempt  from  NEPA 
for  the  reasons  stated  in  the  proposed 
rulemaking.  It  is  not  possible  to 
determine  the  number  of  filings  under 
the  FLPMA  provision,  nor  can  BLM 
determine  where  such  filings  will  be 
made. 

Executive  Order  13211,  Action 
Concerning  Regulations  That 
Significan  tly  Effect  Energy  Supply, 
Distribution,  or  Use 

In  accordance  with  Executive  Order 
13211,  BLM  finds  that  this  rule  will  not 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
The  supply,  distribution  or  use  of 
energy  will  not  be  unduly  affected  by 
this  rule. 

Clarity  of  the  Regulations 

Each  Federal  agency  is  required  to 
write  regidations  that  are  simple  and 
easy  to  understand  and  to  solicit 
comments  and  suggestions  from  the 
public  on  the  readability  of  the  rule. 

A  commenter  stated  the  rulemaking 
was  unclear  because  it  does  not  mention 
R.S.  2477,  although  BLM's  Questions 
and  Answers  and  Press  Release  pertain 
specifically  to  R.S.  2477. 

We  disagree.  This  rulemaking  pertains 
to  the  issues  of  recordable  disclaimers 
and,  therefore,  we  saw  no  need  to 
address  specific  R.S.  2477  rights-of  way 
types  of  recordable  disclaimers  in  the 
preamble  to  the  proposed  rule.  Our 
mention  of  R.S.  2477  in  BLM's 
Questions  and  Answers  and  Press 
Release  generated  significant  comments 
about  the  relationship  of  this  rule  to  R.S. 
2477,  which  we  have  addressed  in 
today's  preamble. 

List  of  Subjects  in  43  CFR  Part  1860 

Administrative  practice  and 
procedvire,  PubUc  lands. 

Dated:  December  31.  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary  of  the  Interior. 

Accordingly,  for  the  reasons  stated  in 
the  preamble  and  under  the  authority  of 
the  FLPMA  (43  U.S.C.  1740),  BLM 
amends  Subpart  1864  of  Title  43  of  the 


Code  of  Federal  Regulations  as  set  forth 
below: 

PART  1860— CONVEYANCES, 
DISCLAIMERS,  AND  CORRECTIONS 
DOCUMENTS 

Subpart  1864 — Recordable  Disclaimers 
of  Interest  in  Land 

1.  The  authority  citation  for  subpart 
1864  is  added  to  read  as  follows: 

Authority:  43  U.S.C.  1201,  1740.  and  1745. 

2.  Amend  Section  1864.0-5,  by 
adding  paragraph  (h)  to  read  as  follows: 

§  1 864.0-5    Definitions. 

***** 

(h)  State  means  "the  state  and  any  of 
its  creations  including  any 
governmental  instrumentality  within  a 
state,  including  cities,  counties,  or  other 
official  local  govenunental  entities." 

3.  Revise  §  1864.1-1  to  read  as    , 
follows: 

§  1864.1-1     Filing  of  application. 

(a)  Any  entity  claiming  title  to  lands 
may  file  an  application  to  have  a 
disclaimer  of  interest  issued  if  there  is 
reason  to  believe  that  a  cloud  exists  on 
the  title  to  the  lands  as  a  result  of  a 
claim  or  potential  claim  of  the  United 
States  and  that  such  lands  are  not 
subject  to  any  valid  claim  of  the  United 
States. 

(b)  Before  you  actually  file  an 
application  you  should  meet  with  BLM 
to  determine  if  the  regulations  in  this 
subpart  apply  to  you. 

(c)  You  must  file  your  application  for 
a  disclaimer  of  interest  with  the  proper 
BLM  office  as  listed  in  §  1821.10  of  this 
title. 

4.  Revise  §  1864.1-3  to  read  as 
follows: 

§  1864.1-3    Action  on  application. 

(a)  BLM  will  not  approve  an 
application,  except  for  applications  filed 
by  a  state,  if  more  than  12  years  have 
elapsed  since  the  applicant  knew,  or 
should  have  known,  of  the  claim  of  the 
United  States. 

(b)  BLM  will  not  approve  an 
application  if: 

Cl)  The  application  pertains  to  a 
seciuity  interest  or  water  rights;  or 

(2)  The  application  pertains  to  trust  or 
restricted  Indian  lands. 

(c)  BLM  will,  if  the  application  meets 
the  requirements  for  further  processing, 
determine  the  amoimt  of  deposit  we 
need  to  cover  the  administrative  costs  of 
processing  the  application  and  issuing  a 
disclaimer. 

(d)  The  applicant  must  submit  a 
deposit  in  the  amount  BLM  determines. 

(e)  If  the  application  includes  what 
may  be  omitted  lands,  BLM  will  process 
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it  in  accordance  with  the  apphcable 
provisions  of  part  9180  of  this  title.  If 
BLM  determines  the  application 
involves  omitted  lands,  BLM  will  notify 
the  applicant  in  writing. 

5.  Revise  §  1864.1-4  to  read  as 
follows: 

§  1864.1-4.    Consultation  with  ottier 
Federal  agencies. 

BLM  will  not  issue  a  recordable 
disclaimer  of  interest  over  the  valid 
objection  of  another  land  managing 
agency  having  administrative 
jurisdiction  over  the  affected  lands.  A 
valid  objection  must  present  a 
sustainable  rationale  that  the  objecting 
agency  claims  United  States  tide  to  the 
lands  for  which  a  recordable  disclaimer 
is  sought. 

[FRDoc.  02-33147  Filed  12-31-02;  12:48 
pm) 

BILUNG  CODE  4310-84-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  02-3484,  MB  Docket  No.  02-20,  RM- 
10368] 

Digital  Television  Broadcast  Service; 
Traverse  City,  Ml 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Central  Michigan  University, 
allots  DTV  channel  *23  at  Traverse  City, 
Michigan.  See  67  FR  6905,  February  14, 
2002.  DTV  channel  *23  can  be  allotted 
to  Traverse  City  in  compliance  with  the 
geographic  spacing  criteria  of  Section 
73.623(d)  and  the  principle  community 
coverage  requirements  of  Section 
73.625(a)  at  coordinates  (45-10-40  N. 
and  85-05-57  W).  Due  to  a  short- 
spacing  conflict,  the  Canadian 
government  has  concurred  with  the 
allotment  of  DTV  channel  *  23  as  a 
specially  negotiated  allotment  limited  to 
1  kW  ERP  and  390  meter  HAAT  or  the 
equivalent  in  order  to  avoid  prohibited 
overlap  in  the  direction  of  DTV  channel 
23B  at  Sauh  Ste.  Marie,  Ontario, 
Canada.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  February  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-20, 
adopted  December  17,  2002,  and 


released  December  20,  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regiUar  business  hoiu-s  in  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  dociunent  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  CY-B402,  Washington, 
DC  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexin  t®aol.  com . 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
Michigan,  is  amended  by  adding  DTV 
channel  *23  at  Traverse  City. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 
Chief,  Video  Division.  Media  Bureau. 
[FR  Doc.  03-163  Filed  1-3-03;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3505;  MB  Docket  No.  02-274,  RM- 
10560;  MB  Docket  No.  02-275,  RM-10561] 

Radio  Broadcasting  Services;  Jasper, 
FL  and  Tigerton,  Wl 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Audio  Division,  at  the 
request  of  Powerline  NA,  Inc.,  allots 
Channel  298A  at  Jasper ,-Florida,  as  the 
community's  first  local  FM  transmission 
service.  See  67  FR  63876,  October  16, 
2002.  Channel  298A  can  be  allotted  to 
Jasper  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  2.2  kilometers  (1.4  miles) 
northwest  of  the  community  to  avoid  a 
short-spacing  to  the  vacant  allotment 
site  of  Channel  299C3,  Perry,  Florida. 
The  reference  coordinates  for  Channel 
298 A  at  Jasper  are  30-31-49  North 


Latitude  and  82-57-58  West  Longitude. 
The  Audio  Division,  at  the  request  of 
Starboard  Broadcasting.  Inc.  allots 
Channel  295A  at  Tigerton,  Wisconsin, 
as  the  community's  first  local  FM 
transmission  service.  See  67  FR  63876, 
October  16,  2002.  Channel  295A  can  be 
allotted  to  Tigerton  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  14.1  kilometers  (8.7  miles) 
northeast  to  avoid  a  short-spacing  to  the 
license  sites  of  Station  WLJY,  Channel 
293C1,  Marshfield,  Wisconsin,  Station 
WJLW,  Channel  294C3,  Allouez, 
Wisconsin,  and  Station  WUPM,  Chaimel 
295C1,  Ironwood,  Michigan.  The 
reference  coordinates  for  Channel  295A 
at  Tigerton  are  44-50-07  North  Latitude 
and  88-56-41  West  Longitude.  Filing 
windows  for  Channel  2  98 A  at  Jasper, 
Florida  and  Channel  295A  at  Tigerton, 
Wisconsin,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  these  chaiuiels  will  be 
addressed  by  the  Conunission  in  a 
subsequent  order. 

DATES:  Effective  February  3,  2003. 

ADDRESSES:  Federal  Communications 
Conunission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MB  Docket  Nos.  02-274  and 
02-275,  adopted  December  18,  2002, 
and  released  December  20,  2002.  The 
full  text  of  this  Commission  decision  is 
available  for  insipection  and  copying 
during  regular  business  hours  at  the 
FCC's  Reference  Information  Center, 
Portals  n,  445  Twelfth  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Corapiission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington.  DC.  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aoI.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CfR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 
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For  information  regarding  proper 
filing  procedures  for  conunents,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Jasper,  Channel  298A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  adding  Tigerton,  Chaimel 
295A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 

Bureau. 

|FR  Doc.  03-169  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3420;  MB  Docket  No.  02-225;  RM- 
10517] 

Radio  Broadcasting  Services; 
Crawfordville,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
234A  to  Crawfordville,  Georgia,  in 
response  to  a  petition  filed  by  Ritz 
Radio.  See  67  FR  53901 ,  August  20, 
2002.  The  coordinates  for  Charmel  234A 
at  Crawfordville,  Georgia,  are  33-31-18 
and  82-56-52.  There  is  a  site  restriction 
3.7  kilometers  (3.7  miles)  northeast  of 
the  commimity.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  Channel  234A  at 
Crawfordville  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  this 
allotment  for  auction  will  be  addressed 
by  the  Commission  in  a  subsequent 
order. 

DATES:  Effective:  January  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-225, 
adopted  December  13,  2002,  and 


released  December  16,  2002.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Information  Center,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II.  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC, 
20554,  (202)  863-2893.  facsimile  (202) 
863-2898,  or  via  e-mail 
quaIexint@aol.coin. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73^02    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Georgia,  is  amended 
by  adding  Crawfordville,  Channel  234A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 

Bureau. 

[FR  Doc.  03-165  Filed  1-3-03;  8:45  am]' 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3418;  MB  Docket  No.  02-143;  RM 
10392] 

Radio  Broadcasting  Services;  Lel>anor> 
and  Speedway,  IN 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  reallots  Channel  265A  from 
Lebanon  to  Speedway,  Indiana,  as  the 
community's  first  local  aural 
transmission  service  and  modifies  the 
license  for  Station  WYJZ(FM)  to  reflect 
the  changes.  See  67  FR  42216  (06/21/ 
2002).  Station  WYJZ(FM),  currently 
operating  as  a  short-spaced  station,  will 
be  able  to  operate  as  a  fully  spaced 
station  and  will  eliminate  two  short- 
spacings.  Channel  265A  is  allotted  at 
Speedway  at  petitioner's  requested 
transmitter  site  which  is  4.9  kilometers 


(3.0  miles)  southeast  of  the  commimity. 
Coordinates  for  Channel  265A  at 
Speedway  are  NL  39-46-10  and  WL  86- 
13-45. 

DATES:  Effective  January  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-143, 
adopted  December  13,  2002,  and 
released  December  16,  2002.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  445 
12th  Street,  SW..  Washington,  DC.  This 
dociunent  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor.  Qualex  International,  Portals 
n,  445  12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  quaIexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Indiana,  is  amended 
by  adding  Speedway,  Channel  265A  and 
removing  Lebanon,  Channel  265A. 

Federal  Communications  Commission. 

)ohn  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 

Bureau. 

|FR  Doc.  03-164  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administiration 

49  CFR  Part  571 

[Docket  No.  NHTSA  02-14165;  Notice  1] 

RIN2127-AI85 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
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ACTION:  Final  rule;  response  to  petitions 
for  reconsideration. 

SUMMARY:  This  document  responds,  in 
part,  to  petitions  for  reconsideration  of 
the  amendments  we  made  in  December 
2001  to  oiu-  May  2000  Federal  motor 
vehicle  safety  standard  (FMVSS)  No. 
208  advanced  air  bag  final  rule.  Because 
t3i  the  time  constraints  faced  by  vehicle 
manufacturers  in  certifying  a  portion  of 
their  fleet  to  the  advanced  air  bag 
requirements,  we  are  bifurcating  our 
response.  This  document  addresses 
those  portions  of  the  petitions  that  we 
believe  are  the  most  time  sensitive  or 
that  address  minor,  easily  resolved 
technical  issues.  In  particular,  we  are 
responding  to  those  portions  regarding 
the  length  of  time  during  which  data 
will  be  collected  diuing  low  risk 
deployment  tests,  a  change  in  dummy 
positioning  procedure  for  one  of  the 
driver  position  low  risk  deployment 
tests,  and  issues  related  to  the  air  bag 
warning  label  and  the  telltale  that 
indicates  when  the  passenger  air  bag  has 
been  automatically  suppressed.  A 
second  document  addressing  the 
remaining  issues  raised  by  the 
petitioners  will  be  issued  at  a  later  date. 
DATES:  Effective  Date:  The  amendments 
made  in  this  rule  are  effective  February 
5,  2003. 

Petitions:  Petitions  for  reconsideration 
of  the  amendments  made  by  this  rule 
must  be  received  by  February  20,  2003. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
number  of  this  document  and  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  you  may  contact  Lori 
Summers,  Chief,  Light  Duty  Vehicle 
Division,  Rulemaking,  NVS-112. 
Telephone:  (202)  366-1740.  Fax:  (202) 
493-2739.  E-mail: 
Lori.Summers@NHTSA.dot.gov. 

For  legal  issues,  you  may  contact 
Rebecca  MacPherson,  Office  of  Chief 
Counsel,  NCC-112.  Telephone:  (202) 
366-2992.  Fax:  (202)  366-3820. 

You  may  send  mail  to  these  officials 
at  the  National  Highway  Traffic  Safety 
Administration,  400  Seventh  St.,  SW., 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 
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V.  Test  Procedure  for  the  Driver  Air  Bag 

Systems 

VI.  Issues  Related  to  Warning  Labels  and 

Telltale  Requirements 

A.  Warning  labels 

B.  Telltale  requirements  ■ 
Vn.  Rulemaking  Analyses  and  Notices 

I.  Background:  The  Advanced  Air  Bag 
Final  Rule 

On  May  12,  2000,  we  published  in  the 
Federal  Register  (65  FR  30680)  a  final 
rule  and  an  interim  final  rule  to  require 
advanced  air  bags  (Docket  No.  NHTSA 
00-7013;  Notice  7)  (May  2000  final 
rule).  The  rule  amended  FMVSS  No. 
208,  Ocxnipant  Crash  Protection,  to 
require  that  future  air  bags  be  designed 
so  that  they  create  less  risk  of  serious  air 
bag-induced  injuries  than  current  air 
bags,  particularly  for  small  women  and 
young  children,  and  provide  improved 
fit)ntal  crash  protection  for  ail 
occupants  by  means  that  include 
advanced  air  bag  technology. 

The  issuance  of  the  May  2000  final 
rule  completed  the  implementation  of 
oiu  1996  comprehensive  plan  for 
reducing  air  bag  risks.  The 
Transportation  Equity  Act  for  the  21st 
Centiuy  (TEA  21),  which  was  enacted  in 
1998,  required  us  to  issue  a  rule 
amending  Standard  No.  208: 

to  improve  occupant  protection  for  occupants 
of  different  sizes,  belted  and  unbelted,  under 
Federal  Motor  Vehicle  Safety  Standard  No. 
208,  while  minimizing  the  risk  to  infants, 
children,  and  other  occupants  from  injuries 
and  deaths  caused  by  air  bags,  by  means  that 
include  advanced  air  bags. 

Eight  petitions  for  reconsideration  of 
the  May  2000  final  rule  were  submitted 
to  the  Agency  (see  Docket  No.  7013). 
Fovu-  of  the  petitions  were  from 
manufactiu^rs  of  vehicles  or  air  bags. 
Petitions  were  also  filed  by  three 
industry  associations  representing 
vehicle  manufacturers,  and  by  a 
coalition  of  four  consumer  groups.  In 
addition,  NHTSA  received  two  requests 
for  clarification  within  the  time  period 
for  filing  petitions  and  three  comments 
that  would  have  been  considered 
petitions  for  reconsideration  had  they 
been  timely  filed.  All  submissions  were 
addressed  in  the  Agency  response 
published  in  the  Federal  Register  on 
December  18,  2001  that  made  several 
changes  to  the  May  2000  final  rule  (66 
FR  65376,  Docket  No.  NHTSA  01- 
11110)  (December  2001  final  rule). 

These  changes  included  a  number  of 
refinements  to  the  dummy  positioning 
procedures  for  the  low  risk  deployment 
tests  and,  to  a  lesser  degree,  for  the 
automatic  suppression  tests.  In  the 
December  2001  final  rule,  the  Agency 
also  modified  the  period  of  time  during 
which  the  injury  criteria  must  be  met  for 


the  low  risk  deployment  tests  from  300 
milliseconds  (ms)  to  125  ms  after 
initiation  of  the  final  stage  of  an  air  bag 
designed  to  deploy  in  a  26  km/h  (16 
mph)  rigid  barrier  crash.  We  also 
correctwl  an  error  in  the  regulatory  text 
of  the  May  2000  final  rule  regarding  the 
exclusivity  of  the  new  advanced  air  bag 
warning  label  on  the  sun  visor  and 
clarified  that  information  regarding  air 
bags  or  seat  belts  may  be  placed 
elsewhere  in  the  vehicle  as  long  as  the 
information  in  those  warnings  is 
consistent  with  the  information 
contained  in  the  required  label. 
Additionally,  the  regulatory  text 
concerning  the  telltale  light  required  for 
automatic  suppression  systems  was 
changed  to  be  more  consistent  with  the 
requirements  of  FMVSS  No.  101, 
Controls  and  Displays.  Other  changes 
that  are  not  the  subject  of  today's  rule 
were  also  made. 

n.  Petitions  for  Reconsideration 

We  have  received  eight  petitions  for 
reconsideration  of  the  December  2001 
final  rule.  These  petitions  were  filed  by 
the  Alliance  of  Automotive 
Manufactiu'ers  (Alliance),  Mitsubishi, 
Volkswagen,  Honda,  Porsche, 
DaimlerChrysler,  Ford,  and  Toyota. 
Additionally,  BMW  and  Ferrari  filed 
petitions  shortly  after  the  deadline  for 
filing  petitions  for  reconsideration  had 
passed.  Under  agency  regulations  (49 
CFTR  553.35(a)),  late-filed  petitions  for 
reconsideration  are  treated  as  petitions 
for  rulemaking.  However,  neither  of 
these  two  petitions  raised  issues  that 
had  not  also  been  addressed  by  the 
other  timely  petitioners  for 
reconsideration.  Thus,  as  a  practical 
matter,  the  issues  in  the  two  petitions 
will  be  considered  as  part  of  the  agency 
response  to  the  timely-filed  petitions  for 
reconsideration.  TRW  submitted  a 
request  for  clarification  and  a  comment 
on  one  of  the  issues  raised  by  all 
petitioners,  namely  the  time-duration 
for  meeting  the  injiuy  criteria  during  the 
passenger-side  low  risk  deployment 
tests.  Several  supplemental  submissions 
were  also  submitted  to  the  docket  after 
the  deadline  for  filing  petitions  for 
reconsideration. 

In  this  document,  we  are  responding 
to  those  portions  of  the  petitions 
regarding  the  time  diuation  for 
collecting  injury  criteria  data  diuing  the 
low  risk  deployment  tests,  a  change  in 
diumny  positioning  procedure  for  one  of 
the  driver  position  low  risk  deployment 
tests,  and  issues  related  to  the  air  bag 
warning  label  and  the  automatic 
suppression  telltale.  Only  those  portions 
of  the  petitions  directly  related  to  these 
matters  will  be  discussed  in  this 
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document.  The  remaining  issues  will  be 
addressed  in  a  subsequent  document. 

lU.  Summary  of  Response  to  Petitions 
for  Reconsideration 

As  noted  above,  today's  rule 
addresses  only  those  issues  raised  in  the 
petitions  for  reconsideration  that  are 
likely  to  have  an  important,  immediate 
impact  on  vehicle  manufacturers  or  that 
correct  inadvertent  changes  that  were 
made  to  the  regulatory  text  in  the 
December  2001  final  rule. 

Two  significant  issues  are  resolved  by 
this  document.  First,  we  address  the 
time  duration  for  collecting  injury 
criteria  data  during  the  tests  to 
determine  whether  a  low  risk 
deployment  air  bag  system  complies 
with  the  standard.  We  have  decided  to 
grant  the  petitioners'  request  that  the 
period  for  the  three-year-old  and  six- 
year-old  low  risk  deployment  tests  end 
at  100  ms  after  the  air  bag  first  starts  to 
deploy  instead  of  125  ms  after  the  final 
stage  of  the  air  bag  starts  to  deploy.  The 
longer  time  duration  for  low  risk 
deployment  tests  specified  in  the 
December  2001  final  rule  will  continue 
to  apply  to  the  driver  position  low  risk 
deployment  tests  and  to  the  infant  low 
risk  deployment  tests. 

The  second  major  issue  involves  the 
labeling  requirements  associated  with 
all  advanced  air  bag  requirements.  We 
have  made  changes  to  the  current  label, 
depicted  in  Figure  8  of  the  standard, 
and  have  decided  to  reinstate  our 
prohibition  against  placing  additional 
information  regarding  air  bags  on  the 
sun  visor.  The  current  label  will  be 
allowed  for  vehicles  certified  to  the 
advanced  air  bag  requirements  before 
September  1,  2003.  although  vehicle 
manufacturers  may  choose  to  use  the 
new  label,  which  is  depicted  in  Figure 
11,  on  those  vehicles  under  the  existing 
provision  allowing  early  compliance. 
Notwithstanding  the  prohibition,  we 
have  also  established  a  procedure  under 
which  a  manufacturer  may  request 
permission  to  add  design-specific 
information  to  the  sun  visor  label  with 
the  Agency's  approval.  Today's  rule  also 
corrects  an  error  in  the  regulatory  text 
that  suggested  the  new  advanced  air  bag 
labels  are  only  required  for  vehicles 
certified  to  the  automatic  suppression 
options. 

Finally,  the  rule  makes  a  correction  to 
the  chin-on-module  low  risk 
deployment  test  position,  corrects  a 
couple  of  errors  related  to  the  telltale 
requirement  for  vehicles  certified  to  the 
automatic  suppression  requirements, 
and  makes  a  few  minor,  non-substantive 
changes. 


IV.  Time  Duration  for  Low  Risk 
Deployment  Tests 

We  adopted  a  specific  period  of  time 
for  meeting  the  injury  criteria  in  the 
May  2000  final  rule.  In  that  rule,  we 
required  that  all  injury  criteria  be  met 
for  the  first  300  ms  of  the  test,  a  time 
period  that  we  believed  would 
encompass  any  air  bag-related  risk  of 
injury.  Several  petitioners  for 
reconsideration  of  that  rule  argued 
against  adopting  a  300  ms  period  for  the 
low  risk  deployment  tests. 

While  rejecting  the  recommendation 
made  by  the  Alliance  that  injury  criteria 
be  met  for  300  ms  or  until  the  dummy 
is  no  longer  in  contact  with  the  air  bag, 
whichever  occurs  first,  as  inherently 
non-objective,  we  did  modify  the  test 
duration  for  the  low  risk  deployment 
tests  in  the  December  2001  final  rule. 

As  discussed  in  that  rule,  the  test 
duration  for  low  risk  deployment  tests 
should  accurately  reflect  the  propensity 
of  the  deploying  air  bag  to  harm  an 
occupant  while  it  is  deploying.  Thus, 
we  adopted  a  time  duration  for  the  low 
risk  deployment  test  of  125  ms  from  the 
initiation  of  deployment  of  the  final  air 
bag  stage  that  will  fire  in  a  0-26  km/h 
(16  mph)  crash.  We  believed  this  time 
frame  would  adequately  measure  air 
bag-related  injuries  without  reflecting 
injuries  due  to  secondary  vehicle 
interior  impacts  (referred  to  below  as 
"secondary  impacts")  that  are  uiuelated 
to  air  bag  deployment.  We  noted  that  we 
intend  to  monitor  our  test  data  to 
determine  whether  the  specified  time 
period  is,  in  fact,  sufficient  to  include 
all  air  bag-related  injuries,  leaving  open 
the  possibility  of  increasing  the  time 
duration  if  needed.  We  also  noted  that 
the  300  ms  time  duration  remains  in  full 
effect  for  all  barrier  tests. 

In  October  2001,  the  Alliance 
petitioned  NHTSA  to  limit  the  time 
period  to  100  ms  from  the  initial 
deployment  of  the  air  bag.  Alternatively, 
it  suggested  developing  an  algorithm 
that  would  determine  when  the  forces 
imposed  on  the  dummy  by  the  air  bag 
no  longer  significantly  influences  the 
movement  of  the  dummy.  In  a 
supplemental  submission,  dated  April 
29,  2002,  the  Alliance  dropped  its 
support  of  this  alternative  approach. 
■The  Alliance  argued  that  both  the 
original  300  ms  time  frame  and  the  new 
125  ms  after  the  initiation  of  the  final 
stage  of  air  bag  deployment  effectively 
prevent  vehicle  manufacturers  from 
certifying  compliance  with  the 
advanced  air  bag  requirements  using 
low  risk  deployment  technologies.  It 
stated  that  both  time  periods  capture 
non-representative  secondary  impacts 
with  vehicle  interior  components 


(primarily  the  seat  back  on  the 
passenger  side).  It  argued  that  these 
interior  vehicle  impacts  are  artifacts  of 
the  test,  which  is  static,  and  are  not 
representative  of  what  happens  in  real 
world  crashes.  It  provided  sled  test  data 
simulating  a  dynamic  crash  test 
compared  to  a  low  risk  deployment  test, 
suggesting  that  the  interactions  of  test 
dummies  with  the  vehicle's  interior 
components  during  dynamic  tests  are 
not  significant. 

The  Alliance  also  claimed  that  the 
final  stage  of  most  multi-stage  air  bag 
systems  that  is  not  deployed  in  a  crash 
to  provide  occupant  protection  is  only 
deployed  to  expense  the  remaining  air 
bag  propellant,  not  to  provide  any 
additional  protection  for  the  affected 
occupant.  It  stated  that  this  final 
"dispensing"  stage  would  generally 
expense  approximately  100  to  300  ms 
after  the  initial  deployment  of  the  air 
bag,  a  time  delay  which,  it  argued,  is 
sufficiently  late  to  prevent  any  risk  of 
air  bag-related  injury.  In  addressing  the 
agency's  concerns  with  the  injury 
potential  of  a  secondary  impact,  the 
Alliance  noted  that  it  did  not  believe 
NHTSA 's  reliance  on  reports  of 
secondary  impacts  in  existing  special 
crash  investigation  (SCI)  cases  was 
warranted  since  those  cases  involved  air 
bags  that  would  not  meet  the  low  risk 
deployment  criteria.  Accordingly,  it  did 
not  believe  the  SCI  cases  were 
indicative  of  future  air  bag  performance. 
Finally,  the  Alliance  stated  that  a  time 
duration  of  125  ms  from  the  initial 
deployment  of  the  air  bag  was  too  long 
to  eliminate  injuries  attributable  solely 
to  secondary  impacts. 

Toyota,  Mitsutishi,  DaimlerChrysler, 
Honda,  Volkswagen,  and  Porsche  all 
supported  the  Alliance  request  to  end 
the  period  during  which  data  are 
collected  for  compliance  purposes  at 
100  ms  after  the  initial  deployment  of 
the  air  bag.  DaimlerChrysler  also 
suggested  that  the  seat  back  be  adjusted 
to  its  fully  reclined  position  (or  the  seat 
be  removed)  to  avoid  any  possibility  of 
a  secondary  impact.'  Honda  suggested 
an  alternative  requirement  under  which 
the  collection  of  data  for  compliance 
purposes  would  cease  10  ms  after  the 
dummy  head  no  longer  interacted  with 
the  air  bag.  It  maintained  that  the 
maximum  injury  values,  other  than 
those  related  to  secondary  impacts, 
generally  occurred  during  dummy  head 
interaction  with  the  air  bag  or  very 
shortly  (i.e.,  within  10  ms)  thereafter. 


'  In  October  2001.  DaimlerChrysler  submitted  a 
petition  for  rulemaking  asking,  in  part,  that  the  time 
duration  for  data  collection  be  less  than  100  ms 
after  initiation  of  air  bag  deployment.  However,  in 
its  petition  for  reconsideration,  it  supported  the 
proposal  set  forth  by  the  Alliance. 
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and  therefore  asked  us  to  limit  the 
period  during  which  the  injury  criteria 
must  be  met  and  data  are  collected  for 
the  low  risk  deployment  tests  to  10  ms 
after  dummy  interaction  with  the  air  bag 
ceases.  This  approach  had  been 
presented  earlier  by  the  Alliance  in  an 
October  2001  petition  for  rulemaking. 
Volkswagen  and  BMW  suggested  an 
alternative  means  of  limiting  the 
collection  of  compliance  data  would  be 
to  review  the  test  video  and  data  traces 
to  separate  air  bag-induced  injury 
readings  from  secondary  impacts.  They 
stated  that  such  a  method  would  most 
effectively  ensure  that  all  air  bag-related 
injuries  were  captured  without 
penalizing  manufacturers  for  secondary 
impacts.  BMW  noted  that  NHTSA  has 
established  a  precedent  for  using  film 
analysis  to  determine  compliance  in 
FMVSS  No.  201,  Occupant  protection  in 
interior  impact.  TRW  offered  a  similar 
alternative,  under  which  film  and  data 
channel  analyses  would  be  used  to  limit 
the  collection  of  compliance  data.  It  also 
advocated  a  300  ms  time-frame  for  all 
rear-facing  child  seat  testing.  Autoliv 
advocated  a  much  more  basic  approach 
under  which  NHTSA  could  make  a 
case-by-case  determination  that  the 
secondary  impact  was  uiu-elated  to  the 
air  bag. 

.This  is  a  complex  issue.  As  we  noted 
in  the  preamble  to  both  our  May  2000 
and  the  December  2001  final  rules,  we 
do  not  believe  that  all  dimuny  contact 
with  the  vehicle  interior  would 
necessarily  be  the  result  of  dimuny 
interaction  with  an  overly  aggressive  air 
bag.  This  is  because  a  dummy  subjected 
to  the  deployment  of  any  air  bag  in  a 
low  risk  deployment  test  will  continue 
to  move  rearward  imtil  it  strikes  some 
object,  and  because  the  low  risk 
deployment  test  does  not  take  into 
acxount  the  forward  momentum  of  the 
dummy  that  would  typically  be  present 
in  a  real  world  crash  in  which  the 
frontal  impact  air  bags  deploy.  For  these 
reasons,  we  are  reluctant  to  retain  the 
existing  compliance  data  collection 
period,  particularly  because  it  may 
effectively  preclude  manufactiuers  from 
complying  with  the  rule  through  the  use 
of  low  risk  deployment  technologies. 
Nevertheless,  we  remain  concerned  that 
an  air  bag  propelling  the  dimuny 
backward  with  excessive  force  could 
result  in  secondary  impacts  relatively 
early  in  the  crash  event.  These  new  low 
risk  air  bag  technologies  remain 
relatively  untested  by  NHTSA,  and  we 
are  somewhat  dependent  on  the 
manufacturers'  experience  in  the  testing 
and  development  of  their  own  systems. 

Accordingly,  we  have  decided  to  limit 
the  data  collection  for  compliance 
purposes  to  100  ms  after  initial 


deployment  of  the  air  bag  for  systems 
that  are  certified  to  either  S21.4  (3-year- 
old)  or  S23.4  {6-year-old),  as  requested 
by  the  Alliance  and  supported  by  other 
petitioners.  All  injury  measurements 
recorded  during  that  time  that  exceed 
the  allowable  values,  regardless  of  the 
source  of  injury,  will  be  considered 
noncompliances.  We  continue  to  believe 
that  setting  a  specific  time  period  is  the 
simplest,  most  appropriate,  and  most 
objective  way  to  determine  which  data 
to  collect  for  compliance  purposes.  The 
basis  for  our  decision  is  set  forth  below. 
However,  as  discussed  in  the  December 
2001  final  rule,  we  will  actually  record 
the  dummy  injury  measurements  for  a 
longer  time  period  dependent  upon  the 
data  collection  system.  If  there  is  any 
indication  that  peak  injury 
measurements  recorded  after  100  ms  are 
the  result  of  an  air  bag's  aggressiveness, 
we  may  choose  to  initiate  rulemaking  to 
increase  the  period  of  time  that  data  will 
be  considered  for  compliance  purposes. 

The  primary  thrust  of  the  Alliance's 
petition  is  that,  in  a  real  world  crash,  a 
child  would  have  sufficient  forward 
momentum  relative  to  the  vehicle,  and 
thus  experience  a  lower  change  in 
velocity  due  to  the  air  bag  interaction, 
to  prevent  serious  injuries  resulting 
from  secondary  impacts  with  the 
interior  of  the  vehicle.  Thus,  the  high 
injury  readings  associated  with 
secondary  impacts  in  the  static  low  risk 
deployment  tests  (primarily  high  neck 
injury  readings)  are  artifacts  of  those 
tests  and  do  not  represent  a  real  world 
condition.  The  Alliance  presented  one 
set  of  sled  test  results,  comparing  one 
low  risk  deployment  test  (6-year-old 
dununy  in  position  1)  to  a  26  km/h  (16 
mph)  djmamic  sled  test  to  support  its 
position. 

We  agree  that  the  rebound  velocity  of 
a  dummy  in  the  static  low  risk 
deployment  test  does  not  replicate  the 
rebound  velocity  of  an  out-of-position 
occupant  in  a  real  world  crash  in  which 
the  occupant  moves  forward  as  a  result 
of  vehicle  braking  and  crash  dynamics. 
The  forward  momentum  of  the  occupant 
in  such  a  crash  will  reduce  the  velocity 
with  which  the  occupant  is  thrown  back 
into  the  seat.  The  amount  of  this 
forward  momentum  (and  the  resulting 
reduction  in  rearward  momentum)  is 
impact  velocity-dependent.  In  low 
speed  crashes,  the  forward  momentum 
will  be  less  than  in  higher  speed 
crashes.  Since  air  bags  may  be  designed 
to  deploy  at  impact  speeds  considerably 
less  than  the  26  km/h  (16  mph)  used  in 
the  Alliance  sled  test,  we  are  uncertain 
that  forward  momentum  alone  will  be 
sufficient  to  prevent  rebound  injuries 
that  are  the  result  of  the  air  bag's 
propelling  an  individual  rearward. 


Likewise,  our  experience  with  the  SCI 
data  indicates  that  secondary  impacts 
are  not  limited  to  seat  backs,  but  could 
be  into  the  B-pillar,  the  door,  or  even 
the  header.  However,  the  SCI  cases  are 
inconclusive  as  to  whether  or  not  the 
secondary  impacts  result  in  more 
serious  injury  than  those  produced  by 
the  air  bag. 

The  Alliance  also  suggested  that  the 
agency's  reliance  on  SCI  data  to  justify 
our  concern  that  secondary  impacts 
could  be  the  result  of  air  bag  interaction 
depended  on  old  air  bag  designs  that 
could  not  meet  the  low  risk  deployment 
requirements.  The  Alliance's  point  is 
well  taken.  We  note  that  no  vehicles  in 
the  SCI  database  were  designed  to  meet 
the  advanced  air  bag  requirements. 
Indeed,  to  the  best  of  our  knowledge, 
there  is  only  one  SCI  case  of  a  "lower 
powered"  (i.e.,  model  year  1998  or  later) 
air  bag-equipped  vehicle  that  resulted  in 
a  critical  injury  ( AIS  5)  and  was  also 
reported  to  have  seat  back  contact.  That 
case  involved  a  1999  Ford  Contour.  We 
do  not  believe  the  passenger  air  bag  in 
that  vehicle  would  be  sufficiently 
benign  to  meet  the  low  risk  deployment 
reqiurements.  We  also  have  some 
concerns  about  our  ability  to  attribute 
the  serious  iajuries  to  seat  back  contact, 
as  the  subject  case  involved  a  crash  in 
which  the  delta-V  has  been  determined 
to  be  around  48  km/h  (30  mph).  ° 

The  Alliance  also  indicated  that  the 
typical  low  risk  deployment  systems 
that  are  likely  to  be  used  in  future 
vehicles  would  consist  of  an  initial, 
benign  deployment  with  a  secondary 
"expensing  stage"  that  would  occur  at 
least  100  ms  after  the  initial 
deplojonent.  It  maintained  that  this 
"expensing  stage"  would  occur  so  late 
in  the  crash  event  that  it  could  not  be 
the  source  of  air  bag  interaction  or 
rebound  injury.  It  also  provided  data 
using  an  inflator  designed  to  expense 
40%  of  the  air  bag's  propellant  initially 
and  60%  secondarily  (40/60  air  bag 
design).  In  that  instance,  the  secondary 
deployment  occurred  200  ms  after  the 
initial  deployment  and  did  not  result  in 
any  excessive  injury  response 
measurements  at  the  end  of  the  crash 
event.  As  noted  in  the  December  2001 
final  rule,  our  concern  is  with  40/60  air 
bag  designs  for  which  the  second 
deployment  has  the  propensity  to  cause 
injury.  We  do  not  find  persuasive  the 
Alliance's  contention  that  the  second 
stage  of  deployment  will  always  be 
benign,  but  believe  that  injury 
measurement  assessment  for  100  ms 
will  ensure  that  a  second  stage 
deployment  does  not  occur  during 
significant  occupant  engagement  with 
the  afr  bag. 
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Finally,  the  Alliance  stated  that  a  125 
ms  fixed  time  duration  is  too  long  to 
exclude  secondary  impacts.  To  the 
extent  we  believe  the  majority  of 
secondary  impacts  are  not 
representative  of  what  happens  in  real 
world  crashes,  the  test  duration  should 
be  sufficiently  short  to  limit 
significantly  the  potential  for  secondary 
impacts  while  being  of  sufficient 
duration  to  capture  the  full  air  bag 
deployment.  We  believe  a  100  ms  time 
duration  will  capture  the  full  air  bag 
deployment  and  induce  manufacturers 
to  reduce  the  diunmy  rebound  velocities 
into  the  seat  back  and  cap  the  rebound 
velocity  to  some  degree.  There  is  no 
evidence  that  suggests  that  a  125  ms 
data  collection  would  reduce  the 
likelihood  of  injuries  more  than  a  100 
ms  collection. 

We  agree  with  manufacturers  that 
high  injury  measurements  due  to 
secondary  impacts  can  be  an  artifact  of 
the  low  risk  deployment  test.  The  100 
ms  time  frame  adopted  today  will 
minimize  the  likelihood  that  a  vehicle 
occupant  will  be  thrown  into  the  seat 
back  or  other  vehicle  component  prior 
to  100  ms,  as  vehicle  manufacturers  will 
need  to  ensure  that  their  air  bags  are 
sufficiently  benign  to  avoid  such 
contacts  during  that  time  frame.  This  is 
because  any  failure  of  the  injury  criteria, 
regardless  of  whether  it  is  the  result  of 
direct  air  bag  interaction  or  a  secondary 
interaction  with  another  vehicle 
component,  will  be  considered  a 
noncompliance.  It  is  for  this  reason  that 
we  are  denying  DaimlerChrysler's 
petition  for  an  explicit  exclusion  of  air 
bag  stages  that  are  not  required  to 
provide  occupant  protection  and  for 
performing  the  test  with  the  seat  back 
fully  reclined  or  removed.  However,  as 
noted  above,  we  will  continue  to 
monitor  the  test  results,  and  initiate 
rulemaking  if  we  determine  that  injiuy 
measures  beyond  100  ms  are  due  to 
overly  aggressive  air  bags. 

Vehicle  manufactiuers  have  not 
demonstrated  that  secondary  impacts 
are  a  compliance  problem  on  thip  driver 
side  of  the' vehicle  or  with  a  rear-facing 
child  restraint  on  the  passenger  side. 
Additionally,  unlike  the  3-year-old  and 
6-year-old  dynamic  tests  relied  on  by 
the  Alliance  to  support  its  position  that 
secondary  impacts  are  a  test  anomaly, 
there  will  not  be  a  significant  amount  of 
forward  momentum  relative  to  the 
vehicle  in  a  dynamic  test  with  an  infant 
dummy  in  a  rear-facing  child  restraint. 
The  infant  dummy  is  restrained  in  a 
rear-facing  child  restraint  that  is 
coupled  to  the  vehicle  chassis  via  the 
vehicle  seat  belt  system.  Thus,  the  static 
test  condition  is  more  representative  of 
the  real  world  crash  event.  Accordingly, 


we  are  retaining  the  specification  that 
data  be  collected  for  compliance 
purposes  in  S19.3  (12-month-old)  and 
S25.3  (driver-side)  for  125  ms  after 
initiation  of  the  final  stage  of 
deployment  for  crashes  up  to  64  km/h 
(40  mph)  and  26  km/h  (16  mph). 
respectively. 

We  are  rejecting  the  other  suggestions 
offered  by  petitioners  because  we 
believe  they  are  insufficiently  objective. 
Honda's  suggestion  that  data  collection 
for  compliance  purposes  end  10  ms  after 
head  interaction  with  the  air  bag  ceases 
suffers  from  the  same  lack  of  objectivity 
as  the  Alliance  petition  that  we  denied 
in  the  December  2001  final  rule.  It  is 
simply  not  possible  to  determine  with 
any  assurance  exactly  when  that 
interaction  ceases.  The  suggestion  of  a 
film  analysis  is  likewise  impractical. 
Autoliv's  suggestion  that  NHTSA  make 
a  case-by-case  determination  as  to  when 
the  secondary  impact  is  air  bag-related 
would  likely  resiilt  in  significant  debate 
and  pose  legitimate  concerns  about 
objectivity,  repeatability,  and 
enforceability. 

We  have  changed  S4. 11(b)  of  the 
regulatory  text  to  specify  injiuy  criteria 
will  be  considered  for  "100 
milliseconds  after  the  initial 
deployment  of  the  air  bag"  rather  than 
"100  milliseconds  after  the  air  bag  is 
signaled  to  deploy."  The  reason  for  this 
change  is  to  be  more  precise  about  when 
the  100  ms  time-frame  begins. 
Manufacturers  may,  for  very  valid 
reasons,  build  time  delay  circuitry  into 
their  air  bag  systems.  If  the  test  duration 
began  at  the  signaling  of  air  bag 
deployment,  the  data  acquisition  period 
would  be  shortened  by  the  period  of  the 
delay.  Changing  the  regulatory  text  to 
"initial  deployment  of  the  air  bag"  is 
intended  to  capture  that  moment  in  time 
when  the  chemical  or  other  process 
begins  to  inflate  the  air  bag.  If  there  is 
no  designed  delay  built  into  the 
electrical  circuitry,  then  the  signal  for 
air  bag  deployment  and  the  initiation  of 
deployment  will  effectively  be 
coincident. 

V.  Test  Procedure  for  the  Driver  Air 
Bag  Systems 

As  part  of  the  December  2001  final 
rule,  the  agency  made  several  changes  to 
the  regulatory  text  governing  dummy 
positioning  procedures.  In  many 
instances,  these  changes  were  intended 
to  be  substantive  in  nature.  For 
example,  we  changed  the  location  for 
positioning  the  dummy  chin  on  the 
steering  wheel  in  the  driver  chin-on-rim 
test  (position  2)  because  we  believed  the 
change  would  lead  to  a  more  repeatable 
test  procedure  and  woUld  minimize  the 
risk  that  the  dummy  chin  would  become 


lodged  over  the  steering  wheel, 
potentially  distorting  the  dummy 
kinematics. 


However,  many  of  thp  changes  were 
made  purely  to  improve  the  logic  of        » 
how  tne  test  was  to  be  performed  and 
to  create  greater  consistency  among  the 
various  tests.  For  example,  changes 
were  made  in  the  sequencing  of  the  test 
procedure  so  that  one  could  follow  the 
procedure  step-by-step.  Likewise, 
terminology  was  made  more  uniform 
among  the  various  tests.  The  agency  did 
not  intend  these  changes  to  have  a 
substantive  effect.  Accordingly,  the 
preamble  to  the  December  2001  final 
rule  did  not  discuss  the  changes. 

Mitsubishi,  Volkswagen,  and  Autoliv 
stated  in  their  petitions  that  one  of  the 
changes  to  the  driver  chin-on-module 
test  (position  1)  (S26.2.6)  made  a 
substantive  change  to  the  test  procedvue 
that  was  not  justified,  or  even  discussed 
in  the  preamble.  Follow-up  letters  by 
the  Alliance,  Ford  and  GM  reiterated 
this  concern.  The  position  aligns  the 
chin  with  the  center  of  the  area  where 
the  air  bag  deploys.  The  original 
position  aligned  the  chin  with  the  top 
of  the  air  bag  module.  Petitioners  have 
argued  that  the  new  specification  lowers 
the  dummy  head  position  and  could 
make  the  test  more  stringent  and 
unrealistic.  Additionally,  Autoliv  and 
Ford  asked  if  the  seat  height  could  be 
adjusted  to  achieve  the  desired  dummy 
height. 

Petitioners  are  correct  that  the  change 
was  not  discussed.  It  was  intended  to 
create  consistency  between  this  test  and 
other  tests  in  which  a  portion  of  the 
dummy  was  to  be  positioned  in 
alignment  with  the  place  in  the  vehicle 
where  the  air  bag  initially  deploys.  It 
was  not  intended  to  have  a  substantive 
effect.  We  do  not  know  at  this  time 
whether  lowering  the  dummy  head  a 
couple  of  inches  will  have  a  significant 
effect  on  recorded  injury  measurements. 
However,  we  recognize  it  could.  Since 
no  substantive  change  was  intended,  we 
have  reverted  back  to  the  positioning 
language  that  was  in  the  May  2000  final 
rule.  This  language  places  the  chin  on 
the  top  of  the  air  bag  module.  It  also 
states  that  the  dummy  height  can  be 
adjusted  using  either  the  seat  height 
adjustments  or  spacer  blocks.  All  other 
changes  to  the  chin-on-module 
positioning  procedure  adopted  by  the 
December  2001  final  rule  are  retained,  at 
least  at  this  time.  However,  other 
changes  may  be  made  in  our  second 
response  to  the  petitions  for 
reconsideration. 
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VI.  Issues  Related  to  Warning  Labels 
and  Telltale  Requirements 

A.  Warning  Labels 

In  the  May  2000  final  rule,  we  added 
a  new  warning  label  that  must  be  used 
in  vehicles  with  advanced  air  bags  to 
replace  the  warning  label  currently 
required.  The  warning  on  the  new  label 
deleted  the  earlier  label's  statement: 
"Never  put  a  rear-facing  child  seat  in 
the  front"  in  recognition  that  the 
advanced  air  bag  requirements  are 
intended  specifically  to  minimize  the 
risk  related  to  air  bag  deployments.  We 
also  removed  the  statement  on  the  label 
that  is  required  in  earlier  motor  vehicles 
that  one  should  sit  as  far  away  from  the 
air  bag  as  possible  because  while  this 
infcmnation  is  helpful,  we  did  not 
believe  it  merited  overcrowding  the 
label.  We  added.an  instruction  to  read 
the  vehicle  owner's  manual  to  learn 
more  about  the  advanced  air  bag 
systems  in  the  vehicle. 

We  also  stated  in  the  preamble  that 
we  would  not  prohibit  additional  labels 
on  the  sun  visor  that  provided  design- 
specific  information  on  how  to  use  a 
vehicle's  advanced  air  bag  technology. 
As  stated  in  the  preamble  to  the  May 
2000  final  rule,  we  intended  to  allow 
additional,  design-specific  information 
on  the  sun  visor  and  near  the  new  air 
bag  warning  label.  However,  the 
amendments  to  the  regulatory  text 
mistakenly  maintained  the  existing 
prohibition  against  adding  additional 
information  on  the  sun  visor. 

Accordingly,  in  the  December  2001 
rule,  we  amended  the  regulatory  text  to 
clarify  that  a  label  with  such  design 
specific  information  could  be  placed,  at 
the  manufacturer's  option,  on  the  sun 
visor  alongside  the  air  bag  warning 
label.  Alternatively,  the  manufacturer 
could  determine  that  an  additional  label 
placed  elsewhere  in  the  vehicle,  either 
permanently  or  temporarily,  could  best 
inform  vehicle  occupants  about  a 
particular  characteristic  of  the  vehicle's 
air  bag  system.  We  noted  that  advanced 
air  bag  systems  are  different  from 
traditional  air  bag  systems  in  that  there 
is  likely  to  be  a  variety  of  advanced  air 
bag  systems  with  differing  and/or 
unique  design  characteristics.  Thus, 
there  may  be  instances  in  which  a 
manufacturer  determines  that  particular 
information  should  be  conveyed 
regarding  vehicle  occupant  behavior  as 
it  affects  the  performance  of  that 
vehicle's  air  bag  system.  We  belieye  that 
the  owner's  manual  alone  may  not  be  an 
adequate  means  of  communicating  that 
information  to  the  vehicle  owner  and 
chose  not  to  foreclose  such 
communications  through  oui  rule. 


No  change  was  made  to  the  regulatory 
text  regarding  the  placement  of  labels 
elsewhere  in  the  vehicle  because 
historically  there  has  been  no  express 
prohibition  against  labels  that  convey 
specific,  accurate  information  about  air 
bags  or  seat  belts  in  locations  other  than 
the  sun  visor.  However,  we  did  amend 
the  regulatory  text  to  clarify  that  any 
^  additional  labels,  regardless  of  where 
they  are  placed  in  the  vehicle,  cannot  be 
confusing  or  misleading  when  read  in 
conjunction  with  other  labels  required 
by  this  or  other  standards. 

The  Alliance  petitioned  NHTSA  to 
amend  the  labeling  requirements  of  the 
December  2001  final  rule  in  three 
respects.  First,  it  asked  NHTSA  to 
reinstate  its  prohibition  against  other 
labels  regarding  air  bags  or  seat  belts  on 
the  sun  visor.  It  claimed  that  we  had  not 
provided  an  adequate  justification  for 
reversing  the  position  we  adopted  in 
1993  that  additional  information  on  the 
sun  visor  would  contribute  to 
information  overload  for  the  consimier, 
resulting  overall  in  a  less  effective 
warning.  Second,  it  petitioned  the 
agency  to  reconsider  its  position  on 
permitting  other  labels  elsewhere  within 
the  vehicle  interior  (i.e.,  not  located  on 
the  Sim  visor),  urging  us  to  adopt  a 
blanket  prohibition  on  additional  air 
bag-related  labels  within  the  vehicle 
interior.  Finally,  it  asked  that  the 
advanced  air  bag  label  be  modified  by 
adding  a  buUeted  statement 
discouraging  front  seat  installation  of 
rear-facing  infant  seats. 

In  its  supplemental  submission,  the 
Alliance  suggested  additional  changes 
that  it  believes  would  strengthen  the 
required  label.  In  its  petition,  the 
Alliance  also  noted  an  apparent  error  in 
the  regulatory  text  that  only  mandated 
the  use  of  the  new  label  in  vehicles  with 
automatic  suppression  systems. 
DaimlerChrysler  raised  similar 
concems.Tn  addition,  DaimlerChrysler 
noted  an  incorrect  reference  in  the 
regulatory  text  governing  labels  to  a 
previous  section  of  the  regulation  that 
had  been  repealed.  That  change  has 
been  made. 

On  April  26,  2002,  GM  requested  that 
the  revised  effective  date  for  any  new 
label  adopted  by  NHTSA  be  no  sooner 
than  September  1,  2003,  with  early 
compliance  permitted.  This  request  was 
made  because  GM  is  currently 
producing  vehicles  certified  to  the 
advanced  air  bag  requirements  which 
have  the  label  required  by  the  May  2000 
and  December  2001  final  rules.  The 
Alliance  reiterated  GM's  request  in  its 
supplemental  submission. 

NHTSA  always  intended  the  new 
advanced  air  bag  label,  depicted  in 
Figure  8,  to  be  required  in  all  vehicles 


certified  to  the  advanced  air  bag 
requirements.  Due  to  an  error,  the 
amended  regulatory  text  that  was 
adopted  in  the  December  2001  final  rule 
stated  that  the  new  label  was  only 
required  for  systems  that  use  automatic 
suppression  systems.  We  have  amended 
the  text  to  require  that  the  required  label 
be  placed  in  all  vehicles  certified  to  the 
advanced  air  bag  requirements, 
regardless  of  the  technology  used  to 
meet  the  requirements 

We  have  decided  to  ^ange  the 
required  label  for  vehicles  certified  to 
the  advanced  air  bag  requi^ments.  This 
new  label  is  depicted  in  Figure  1 T.  It 
differs  from  the  label  in  Figure  8  in  that 
it  includes  a  bullet  statement  that  states 
"never  put  a  rear-facing  child  seat  in  the 
front".  The  bullet  will  not  be  required 
in  those  vehicles  that  meet  the 
requirements  for  an  air  bag  on-off 
switch,  i.e.,  the  vehicle  has  no  rear  seat 
or  a  rear  seat  that  is  too  small  to 
accommodate  a  rear-facing  child 
restraint.  Although  the  advanced  air  bag 
systems  are  intended  to  minimize  the 
risk  of  injury  or  death  to  infants  in  rear- 
facing  child  restraints,  the  only  means  ' 
to  completely  eliminate  the  risk  is  to 
never  place  a  child  or  infant  in  a  rear- 
facing  child  seat  in  the  vehicle's  front 
seat.  We  believe  it  is  important  to 
continue  to  highlight  the  especially  high 
risk  of  air  bag-related  injury  or  death  to 
children  in  rear-facing  child  restraints 
and,  indeed,  to  continue  to  educate  the 
public  about  the  need  to  ensure  that  all 
children  ride  properly  restrained  in  the 
back  seat,  since  this  is  the  safest  place 
for  children,  irrespective  of  air  bag  risks. 

We  have  not  made  the  other  changes 
advocated  by  the  Alliance,  namely  the 
replacement  of  the  phrase  "even  with 
advanced  air  bags"  with  the  phrase 
"death  or  serious  injury  can  occur"  and 
the  addition  of  the  qualifier  in  the  first 
bullet  that  the  referenced  children  are 
"children  12  and  under."  As  noted 
above,  it  is  critical  that  vehicle 
occupants  imderstand  how  their 
advanced  systems  work  if  they  are  to 
provide  consistent  protection — 
particularly  those  systems,  such  as 
automatic  suppression,  whose 
effectiveness  could  be  directly  affected 
by  occupant  behavior.  By  highlighting 


-  As  a  practical  matter,  we  do  not  believe  any 
manufacturers  will  use  an  advanced  air  bag  system 
that  does  not  utilize  an  automatic  suppression 
system  for  rear-facing  child  restraints,  at  least  in  the 
near  future.  Accordingly,  all  vehicles  certified  to 
the  advanced  air  bag  requirements  would  have  the 
required  label.  However,  at  some  point  in  the  future 
manufacturers  may  choose  to  meet  all  of  the 
passenger  air  bag  requirements  through  some 
technology  other  than  automatic  suppression. 
Under  the  regulatory  text  erroneously  adopted  in 
the  December  2001  final  rule,  no  advanced  air  bag 
label  would  be  required  for  those  vehicles. 
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the  advanced  air  bag  features  on  the 
warning  label,  we  believe  vehicle 
owners  will  be  more  likely  to  heed  the 
final  bullet  on  the  label,  which  is  to 
consult  their  owner's  manual  for  full 
details  about  the  advanced  air  bag 
system. 

We  have  decided  against  adding  the 
"12  and  under"  qualifier  because  we 
believe  the  qualifier  has  served  its 
originally  intended  purpose,  which  was 
to  educate  the  public  to  the  size  of 
occupant  that  may  be  at  risk  from  an  air 
bag  deployment.  We  wUl  continue  to 
use  the  qualifier  in  our  educational 
literature,  and  continue  to  believe  it  is 
a  useful  tool  for  helping  distinguish 
those  particularly  at  risk,  but  have 
chosen  in  the  interest  of  brevity  and 
clarity  to  make  reference  to  "children" 
on  the  sun-visor  label  rather  than 
"children  12  and  under." 

We  are  granting  GM's  request  that  the 
new  label  not  be  required  until 
September  1,  2003,  the  first  day  of  the 
phase-in  implementing  the  advanced  air 
bag  requirements.  This  should  provide 
vehicle  manufacturers  sufficient  time  to 
order  and  install  the  new  labels  without 
penalizing  them  for  early  compliance 
with  the  advanced  air  bag  requirements. 
The  current  label  will  be  allowed  for 
vehicles  certified  to  the  advanced  air 
bag  requirements  before  September  1 , 
2003,  although  vehicle  memufacturers 
may  choose  to  use  the  new  label 
depicted  in  Figure  11  on  those  vehicles 
under  the  existing  provision  allowing 
early  compliance. 

As  discussed  above,  the  Alliance 
seeks  reinstatement  of  a  prohibition 
against  supplemental  air  bag 
information  on  sun  visors  and  the 
adoption  of  a  prohibition  against  such 
information  anywhere  in  the  occupant 
compartment.  The  Alliance  argues  that 
these  actions  are  necessary  to  prevent 
problems  of  dilution  of  message  and 
information  overload.  It  argues  further 
that  these  problems  are  as  large  today  as 
they  were  in  the  mid-late  1990s  at  the 
height  of  the  air  bag  injury  problem. 

The  question  of  whether  information 
overload  may  tend  to  dilute  the  message 
should  be  considered  in  light  of 
changing  technology  and  matiuing 
communication  needs.  In  the 
rulemakings  addressing  the  air  bags  of 
the  mid  1990s,  the  agency  focused  on 
the  twin  messages  of  moving  away  fi'om 
air  bags  and  properly  using  seat  belts 
and  other  restraints.  In  considering  what 
messages  should  be  placed  on  the  label, 
the  Agency  recognized  that,  from  the 
point  of  view  of  occupant  behavior,  all 
airbag  systems  of  that  generation 
operated  similarly.  Vehicle  occupants 
could  not  control  how  or  whether  an  air 
bag  would  deploy,  but  could  control 


whether  they  were  properly  seated 
within  the  vehicle  and  properly 
restrained. 

The  messages  of  the  1990s  remain 
critical.  The  incorporation  of 
technologies  to  minimize  the  risks  of  air 
bags  to  occupants  should  not  detract 
from  the  primary  message  that  proper 
occupant  seating  and  restraint  use  are 
the  most  critical  factors  in  minimizing 
air  bag  induced  injuries.  However,  the 
communication  needs  surrounding 
advanced  air  bags,  while  including  the 
same  needs  as  before,  also  involve 
additional  complexities.  The  advent  of 
advanced  air  bag  technology  may 
include  air  bag  systems  that  respond 
differently  based  on  the  location  or 
characteristics  of  a  particular  occupant. 
While  the  owner's  manuals  should 
contain  detailed  descriptions  of  each 
particular  airbag  system  and  how  an 
occupant  can  best  utilize  it,  the  Agency 
remains  convinced  that  there  is  benefit 
to  permitting  such  information  to  be 
visible  to  occupants  while  riding  in  the 
vehicle. 

In  the  December  2001  final  rule  we 
tried  to  balance  the  potential  need  for 
additional  design-specific  information 
with  the  possibility  of  confusion  by 
prohibiting  labels  with  the  potential  to 
confuse  or  mislead  a  consumer  when 
read  in  conjimction  with  the  required 
label.  The  Alliance  argues  that  the 
balance  we  tried  to  strike  eliminates  or 
reduces  the  benefits  of  consistency  and 
repeated  exposure  that  led  us  originally 
to  mandate  particular  words  and  format 
and  to  avoid  the  possibility  of  diluting 
these  important  messages  through  too 
many  or  differing  messages. 

We  agree  that  a  better  balance  can  be 
struck.  While  the  prohibition  against 
potentially  confusing  or  misleading 
labels  remains,  we  will  continue  to 
permit  manufactiuers  to  add  design 
specific  information  to  their  sun  visor 
labels.  However,  to  avoid  the  pfossibility 
of  information  overload,  manufacturers 
must  first  seek  the  Agency's  approval 
and  may  place  additional  design 
specific  information  on  the  label  only 
after  the  Agency  has  granted  them 
permission  to  do  so. 

We  have  set  up  a  procedure  under 
which  a  vehicle  manufacturer  can  ask 
for  agency  authorization  to  add  specific 
language  to  the  required  sun  visor 
warning  label  addressing  the  air  bag 
system's  unique  features.  The  agency 
will  only  authorize  or  reject  the  label 
submitted  by  the  manufacturer.  It  will 
not  make  any  judgment  as  to  whether 
one  or  more  of  a  variety  of  labels  best 
prevents  information  overload,  or 
whether  the  new  information  best 
addresses  a  particular  air  bag  risk,  and 
it  will  not  suggest  alternative  language 


if  it  rejects  a  manufacturer's  request. 
Moreover,  the  agency  will  not  verify  or 
vouch  for  the  accuracy  of  the 
information.  The  agency  decision  will 
be  limited  to  a  determination  that  the 
additional  information  is  not  confusing 
or  misleading  when  the  entire  label  is 
read  as  a  whole  and  does  not  result  in 
infortnation  overload;  that  is  to  say,  the 
label  is  not  conveying  so  much 
information  that  it  is  unlikely  to  be  read 
or  taken  seriously.  We  believe  this 
procediue  will  allow  for  the  provision 
of  design-specific  warnings  without 
diminishing  the  label's  effectiveness 
due  to  information  overload. 
In  order  to  obtain  NHTSA's 
authorization,  the  manufacturer's 
proposal  must  meet  the  following 
criteria: 

•  The  information  that  would  be 
added  must  be  design-specific  and  not 
applicable  to  all  or  most' air  bag  systems; 

•  The  additional  information  must 
address  situations  in  which  foreseeable 
occupant  behavior  can  affect  air  bag 
performance;  and 

•  The  manufacturer's  request  must 
provide  a  mock-up  of  the  label  with  the 
specific  language  that  would  be  added 
to  the  label. 

Although  this  procedure  places  a 
biuden  on  the  agency  to  determine  what 
constitutes  information  overload,  we 
believe  it  will  allow  us  to  control  the 
potential  for  information  overload 
without  substituting  our  judgment  for 
the  manufacturer's  as  to  what 
information  vis-a-vis  a  particular  system 
is  most  important  or  germane.  Because 
the  information  will  be  specific  to  the 
implementation  of  a  particular  air  bag 
system  in  a  particular  vehicle,  and  not 
applicable  to  all  or  most  airbag  systems, 
we  do  not  believe  public  comment 
would  be  helpful  or  necessary  before 
making  the  determination. 

The  Alliance  also  requests  that  we 
further  prohibit  any  other  labels  or 
information  elsewhere  in  the  interior 
compartment  of  the  vehicle.  Standard 
No.  208  has  not  historically  contained 
any  such  express  prohibition.  This  lack 
has  not  led  to  increasing  numbers  of 
labels  and  confusing  messages,  perhaps 
because  the  question  of  whether  labels 
could  be  placed  elsewhere  in  the 
vehicle  had  not  been  debated.  While  we 
do  not  today  extend  the  prohibition 
throughout  the  occupant  compartment, 
should  information  overload  from  such 
additional  labels  threaten  to  become  a 
problem,  we  may  reconsider  this 
decision. 

The  procedure  through  which 
additional  information  can  be  placed  on 
the  sim  visor  label  does  not  apply  to 
additional  labels  or  information  placed 
elsewhere  in  the  interior  of  the  vehicle. 
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However,  our  position  on  this  matter 
should  not  be  interpreted  as  a 
determination  by  us  that  the  additional 
labels  are  needed  or  even  particularly 
helpful.  Rather,  our  decision  reflects  our 
belief  that  while  the  sun  visor  label  is 
the  best  and  most  important  way  to 
communicate  with  the  public, 
manufacturers  should  have  the  option  of 
including  additional  information  in  the 
occupant  compartment,  on  either  a 
temporary  or  permanent  basis,  if  they 
deem  it  appropriate  to  do  so. 

B.  Telltale  Requirements 

The  May  2000  final  rule  required  a 
telltale  for  vehicles  with  automatic 
suppression  systems.  The  telltale  has  a 
specified  message  and  must  be 
positioned  in  a  location  forward  of  and 
above  the  H-point  of  the  driver's  and 
passenger's  seat  in  their  forwardmost 
position.  The  final  rule  allowed  for 
multiple  levels  of  illumination  as  long 
as  the  telltale  remains  visible  at  all 
times  to  front-seat  occupants  of  all  ages. 
The  agency  was  petitioned  to  revise  the 
May  2000  requirement  that  the  telltale 
be  visible  to  occupants  of  all  ages,  and 
to  apply  the  requirements  of  Standard 
No.  101.  We  also  received  requests  that 
the  regulatory  text  be  clarified  to  assure 
that  the  telltale  would  not  be  obstructed 
by  a  rear-facing  child  restraint,  and  that 
manufacturers  be  allowed  to  use  the 
abbreviation  "pass"  in  lieu  of 
"passenger"  in  the  message  text.  Based 
on  a  review  of  these  petitions,  we  made 
changes  to  the  regulatory  text  in  the 
December  2001  final  rule  that  brought 
the  telltale  requirements  more  in  line 
with  the  requirements  of  FMVSS  No. 
101,  that  relaxed  the  message 
requirement  to  allow  an  abbreviation  of 
'passenger,"  and  that  required  the 
telltale  be  placed  so  that  rear-facing 
child  restraints  could  not  obscure  it. 

In  its  petition  for  reconsideration,  the 
Alliance  argued  that  the  requirement 
that  the  telltale  not  be  blockable  by  a 
rear-facing  child  restraint  was  too  broad, 
although  it  supported  the  premise  that 
a  properly  installed  child  restraint 
should  not  obscure  the  telltale.  It 
maintained  that  the  new  requirement 
would  make  it  necessary  for 
manufacturers  to  test  visibility  using  all 
possible  child  seats.  It  urged  the  agency 
to  limit  the  requirement  to  those  child 
seats  listed  in  Appendix  A  of  the 
standard. 

DaimlerChrysler  requested  additional 
flexibility  in  the  wording  of  the  required 
telltale  message.  Specifically,  it  has 
asked  that  manufacturers  be  allowed  to 
use  "pass."  rather  than  "pass"  or 
"passenger,"  and  that  it  be  allowed  to 
use  "airbag"  rather  than  "air  bag".  It 
stated  that  it  believes  these  changes 


would  better  clarify  the  telltale, 
particularly  since  "air  bag"  is  generally 
spelled  as  a  single  word  outside  of  the 
United  States  and  Canada.  It  also 
requested  that  it  be  allowed  to  use  lower 
case  letters. 

In  a  request  for  clarification.  Jaguar 
asked  whether  it  was  required  to  have 
the  required  telltale  message  backlit  or 
otherwise  illuminated,  a  result  it  said 
was  necessitated  by  the  regulatory  text 
adopted  in  the  December  2001  final 
rule. 

We  believe  the  Alliance  position  on 
the  telltale  visibility  has  merit.  Our 
primary  concern  is  that  a  correctly   ■ 
installed  child  restraint  should  not 
restrict  the  visibility  of  the  telltale.  The 
original  language,  as  adopted  in  the  May 
2000  final  rule,  required  the  telltale  not 
be  located  in  a  position  where  the 
temporary  or  permanent  storage  of  an 
object  could  obsciu^  the  telltale  from 
either  the  driver's  or  right  front 
passenger's  view.  The  language  was 
amended  in  the  December  2001  final 
nUe  at  the  request  of  DaimlerChrysler. 
We  agree  that  the  placement  of  a  child 
restraint  would  not  necessarily  be 
considered  temporary  or  permanent 
storage  of  the  restraint.  The  change  was 
intended  to  address  a  likely  condition 
that  was  not  sufficiently  described,  not 
to  impose  any  additional  burden  on  the 
vehicle  manufacturers.  As  noted  by  the 
Alhance,  NHTSA  does  not  require 
vehicle  manufactiu^rs  to  certify 
compliance  of  their  automatic 
suppression  systems  using  every  child 
restraint  on  the  market.  While  we  expect 
these  systems  to  work  with  all  available 
child  restraints,  requfring  manufacturers 
to  actually  demonstrate  compliance 
with  all  child  restraints  would  be 
imwieldy.  This  issue  was  discussed 
thoroughly  in  the  May  2000  final  rule. 
We  believe  it  would  be  inappropriate  to 
impose  a  greater  burden  on 
manufacturers  vis-a-vis  child  restraints 
and  telltale  visibility  than  we  have 
imposed  on  them  for  the  actual 
suppression  device.  Accordingly,  the 
regulatory  text  has  been  amended  to 
reference  only  those  child  restraints  in 
Appendix  A  that  are  designed  to  be 
installed  in  a  rear-facing  mode. 

■  We  are  denying  DaimlerChr>'sler's 
request  that  manufacturers  be  provided 
with  greater  latitude  in  meeting  the 
telltale's  specified  form  and  format 
requirements.  The  current  requirements 
are  not  onerous  and  mirror  the 
requirements  that  have  been  in  place  for 
manufacturer-installed  air  bag  on-ofi 
switches  since  1995.  We  have  already 
accommodated  the  manufacturers'  space 
concerns,  as  well  as  their  concerns 
regarding  the  sale  of  vehicles  in  Canada 
or  Eiuope  by  allowing  the  abbreviation 


of  "passenger."  Additionally,  while  it  is 
true  that  the  term  "air  bag"  is  typically 
spelled  as  a  single  word  outside  of  the 
United  States  and  Canada,  we  note  that 
these  vehicles  are  manufactured  for  the 
U.S.  market.  While  manufacturers  may 
choose  to  export  vehicles  with  advanced 
air  bag  systems  to  other  countries,  those 
vehicles  will  no\  have  to  meet  th6 
requirements  of  FMVSS  No.  208.  We 
also  note  that  only  Canada  and  the 
United  States  have  adopted  any 
advanced  afr  bag  requirements.  The 
changes  made  in  the  December  2001 
final  rule  adequately  address  the  U.S. 
and  Canadian  markets. 

As  noted  by  Jaguar,  the  changes  made 
in  the  December  2001  final  rule  had  the 
effect  of  requiring  the  telltale  message  to 
be  backlit  or  otherwise  illuminated, 
even  though  the  regulatory  text 
specifically  allows  telltales  that  are  not 
backlit.  As  noted  above,  the  telltale 
requfrements  for  automatic  suppression 
systems  were  based  on  the  existing 
telltale  requirements  for  air  bag  on-off 
switches  found  at  S4.5.4.  We  note  that 
the  earlier  rule,  published  in  the 
Federal  Register  on  May  23,  1995  (60 
FR  27233),  directly  addressed  the  issue 
raised  by  Jaguar.  Iii  that  rulemaking, 
NHTSA  had  originally  proposed  that  the 
identifying  message  be  located  on  the 
telltale,  i.e.,  the  language  would  be 
backlit.  In  the  final  rule,  we  amended 
the  proposed  regulatory  language  to 
allow  the  required  message  to  be  either 
on  the  telltale  or  adjacent  to  it  (within 
25  mm).  We  stated  that  we  believed 
having  the  required  message  adjacent  to 
the  telltale  would  be  as  effective  a 
means  of  informing  the  driver  or 
passenger  of  the  purpose  of  the  telltale 
as  having  the  words  located  directly  on 
the  telltale.  The  same  rationale  applies 
to  the  telltale  requirement  for  vehicles 
with  automatic  suppression  systems. 

Vn.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  under  E.O.  12866, 
"Regulatory  Planning  and  Review." 
Although  this  document  amends  the 
agency's  May  2000  final  rule,  which  was 
economically  significant,  NHTSA  has 
determined  that  this  document  does  not 
affect  the  costs  and  benefits  analysis  for 
that  final  rule.  Readers  who  are 
interested  in  the  overall  costs  and 
benefits  of  advanced  air  bags  are 
referred  to  the  agency's  Final  Economic 
Assessment  for  the  May  2000  FMVSS 
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No.  208  final  rule  (NHTSA  Docket  No. 
7013).  This  rulemaking  document  has 
also  been  determined  not  to  be 
significant  under  the  Department's 
regulatory  policies  and  procediu-es.  The 
amendments  made  by  this  document 
impose  no  additional  costs  on 
manufacturers.  Their  impacts  are  so 
minimal  that  a  hill  regulatory  evaluation 
is  not  merited. 

B.  Regulatory  Flexibility  Act 

We  have  considered  the  effects  of  this 
rulemaking  action  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  because  it 
does  not  significantly  change  the 
requirements  of  the  May  2000  final  rule 
or  the  December  2001  final  rule.  Small 
organizations  and  small  governmental 
units  will  not  be  significantly  affected 
since  the  potential  cost  impacts 
associated  with  this  rule  should  only 
slightly  affect  the  price  of  new  motor 
vehicles,  if  at  all. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  these 
amendments  for  the  purposes  of  the 
National  Environmental  Policy  Act  and 
determined  that  they  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

D.  Executive  Order  13132  (Federalism) 

The  agency  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132  and  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  summary  impact  statement. 
The  final  rule  has  no  substantial  effects 
on  the  States,  or  on  the  current  Federal- 
State  relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various  local 
officials. 

The  final  rule  is  not  intended  to 
preempt  state  tort  civil  actions,  except 
that  the  required  labels  must  contain  the 
required  text,  and  no  additional  text 
(unless  approved  by  the  agency  in 
response  to  a  manufacturer  request),  and 
any  additional  labels  cannot  be 
misleading  or  confusing,  as  specified  in 
the  regulatory  text. 

E.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mancdates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 


State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  annually 
(adjusted  for  inflation  with  base  year  of 
1995).  While  the  May  2000  final  rule  is 
likely  to  result  in  over  $100  million  of 
annual  expenditures  by  the  private 
sector,  today's  final  rule  makes  only 
small  adjustments  to  the  December  2001 
rule,  which,  in  turn,  made  only  small 
adjustments  to  the  May  2000  rule. 
Accordingly,  this  final  rule  will  not 
result  in  a  significant  increase  in  cost  to 
the  private  sector. 

F.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  49 
U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  covul. 


G.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  OMB  control 
number.  This  rule  does  not  establish 
any  new  information  collection 
requirements.  The  new  label,  depicted 
in  49  CFR  571.208,  Figiue  11,  merely 
replaces  the  label  currently  depicted  in 
49  CFR  571.208,  Figure  8.  Since  the 
contents  of  both  labels  are  standardized, 
neither  label  constitutes  an 
"information  collection." 

H.  Regulation  Identifier  Number  (RJN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 


/.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Standard  No.  208  is  extremely 
difficult  to  read  as  it  contains  multiple 
cross-references  and  has  retained  all  of 
the  requirements  applicable  to  vehicle 
of  different  classes  at  different  times. 
Because  portions  of  today's  rule  amend 
existing  text,  much  of  that  complexity 
remains.  Additionally,  the  availability 
of  multiple  compliance  options, 
differing  injury  criteria  and  a  dual 
phase-in  have  added  to  the  complexity 
of  the  regulation,  particularly  as  the 
various  requirements  and  options  are 
accommodated  throughout  the  initial 
phase-in.  Once  the  initial  phase-in  is 
complete,  much  of  the  complexity  will 
disappear.  At  that  time,  it  would  be 
appropriate  to  completely  revise 
Standard  No.  208  to  remove  any 
options,  requirements,  and 
differentiations  as  to  vehicle  class  that 
are  no  longer  applicable. 

/.  Executive  Order  13045 

Executive  Order  13045  applies  to  any 
rule  that:  (1)  Is  determined  to  be 
economically  significant  as  defined 
under  E.O.  12866,  and  (2)  concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
plaimed  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rulemaking  directly  involves 
decisions  based  on  health  risks  that 
disproportionately  affect  children, 
namely,  the  risk  of  deploying  air  bags  to 
children.  However,  this  rulemaking 
serves  to  reduce,  rather  than  increase, 
that  risk. 

K.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  requires  NHTSA  to 
evaluate  and  use  existing  voluntary 
consensus  standards  *  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  (e.g., 
the  statutory  provisions  regarding 
NHTSA's  vehicle  safety  authority)  or 


'  Voluntary  consensus  standards  are  technical 
standards  developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Technical  standards 
are  defined  by  the  NHTSA  as  "a  performance-based 
or  design-specific  technical  specifications  and 
related  management  systems  practices.  They  pertain 
to  products  and  processes,  such  as  size,  strength,  or 
technical  performance  of  a  product,  procpss  or 
material." 
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otherwise  impractical.  In  meeting  that 
requirement,  we  are  required  to  consult 
with  voluntary,  private  sector, 
consensus  standards  bodies.  Examples 
of  organizations  generally  regarded  as 
voluntary  consensus  standards  bodies 
include  the  American  Society  for 
Testing  and  Materials  (ASTM],  the 
Society  of  Automotive  Engineers  (SAE), 
and  the  American  National  Standards 
histitute  (ANSI).  If  hflfTSA  does  not  use 
available  and  potentially  applicable 
voluntary  consensus  standards,  we  are 
required  by  the  Act  to  provide  Congress, 
through  OMB,  an  explanation  of  the 
reasons  for  not  using  such  standards. 
The  agency  is  not  aware  of  any  new 
voluntary  consensus  standards 
addressing  the  changes  made  to  the  May 
2000  final  rule  or  the  December  2001 
final  rule  as  a  result  of  this  final  rule. 

List  of  Subiects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety, 
Reporting  and  recordkeeping 
requirements,  Tires. 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  Chapter  V  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115', 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.208  is  amended  as 
follows: 

A.  By  removing  the  introductory  text 
toS4.5.1, 

B.  By  revising  S4.5.1  (a)(b),  and  (c), 
S4.ll,  S19.2.2,  and  S26.16,  and 

C.  By  adding  Figure  1 1  to  read  as 
follows: 

§  571 .208    Standard  No.  208;  Occupant 
crash  protection. 

***** 

S4.5.1     Labeling  and  owner's  manual 
information. 

(a)  Air  bag  maintenance  on 
replacement  information.  If  the  vehicle 
manufacturer  recommends  periodic 
maintenance  or  replacement  of  an 
inflatable  restraint  system,  as  that  term 
is  defined  in  S4.1.5.1(b)  of  this  standard, 
installed  in  a  vehicle,  th&t  vehicle  shall 
be  labeled  with  the  recommended 
schedule  for  maintenance  or 
replacement.  The  schedule  shall  be 
specified  by  month  and  year,  or  in  terms 
of  vehicle  mileage,  or  by  intervals 
measiu-ed  from  the  date  appearing  on 
the  vehicle  certification  label  provided 
pursuant  to  49  CFR  Part  567.  The  label 
shall  be  permanently  affixed  to  the 
vehicle  within  the  passenger 


compartment  and  lettered  in  English  in 
block  capital  and  numerals  not  less  than 
three  thirty-seconds  of  an  inch  high. 
This  label  may  be  combined  with  the 
label  required  by  S4.5.1{b)  of  this 
standard  to  appear  on  the  sim  visor.  If 
some  regular  maintenance  or 
replacement  of  the  inflatable  restraint 
system(s)  in  a  vehicle  is  recommended 
by  the  vehicle  manufacturer,  the 
owner's  manual  shall  also  set  forth  the 
recommended  schedule  for  maintenance 
or  replacement. 

(b)  Sun  visor  air  bag  warning  label.  (1) 
Except  as  provided  in  S4. 5. 1(b)(2),  each 
vehicle  shall  have  a  label  permanently 
affixed  to  either  side  of  the  sim  visor,  at 
the  manufacturer's  option,  at  each  fiont 
outboard  seating  position  that  is 
equipped  with  an  inflatable  restraint. 
The  label  shall  conform  in  content  to 
the  label  shown  in  either  Figure  6a  or 
6b  of  this  standard,  as  appropriate,  and 
shall  comply  with  the  requirements  of 
S4.5.1(b)(l){i)  through  S4.5.1(b)(l)(iv). 

(i)  The  heading  area  shall  be  yellow 
with  the  word  "WARNING"  and  the 
alert  symbol  in  black. 

(iilThe  message  area  shall  be  white 
with  black  text.  The  message  area  shall 
be  no  less  than  30  cm-  (4.7  in^). 

(iii)  The  pictogram  shall  be  black  with 
a  red  circle  and  slash  on  a  white 
backgroimd.  The  pictogram  shall  be  no 
less  than  30  mm  (1.2  in)  in  diameter. 

(iv)  If  the  vehicle  does  not  have  a  back 
seat,  the  label  shown  in  Figiue  6a  or  6b 
may  be  modified  by  omitting  the 
statements:  "The  BACK  SEAT  is  the 
SAFEST  place  for  children." 

(2)  Vehicles  certified  to  meet  the 
requirements  specified  in  Sl9,  S21,  or 
S23  before  September  1,  2003  shall  have 
a  label  permanently  affixed  to  either 
side  of  the  sim  visor,  at  the 
manufacturer's  option,  at  each  ft'ont 
outboard  seating  position  that  is 
equipped  with  an  inflatable  restraint. 
The  label  shall  conform  in  content  to 
the  label  shown  either  in  Figure  8  or 
Figure  11  of  this  standard,  at  the 
manufacturer's  option,  and  shall  comply 
with  the  requirements  of  S4.5.1(b)(2)(i) 
through  S4.5.1(b)(2)(iv). 

(i)  The  heading  area  shall  be  yellow 
with  the  word  "WARNING"  and  the 
alert  symbol  in  black. 

(ii)  The  message  area  shall  be  white 
with  black  text.  The  message  area  shall 
be  no  less  than  30  cm-  (4.7  in^). 

(iii)  The  pictogram  shall  be  black  on 
a  white  background.  The  pictogram 
shall  be  no  less  than  30  mm  (1.2  in)  in 
length. 

(iv)  If  the  vehicle  does  not  have  a  back 
seat,  the  label  shown  in  the  figure  may 
be  modified  by  omitting  the  statement: 
"The  BACK  SEAT  is  the  SAFEST  place 
for  CHILDREN." 


(v)  If  the  vehicle  does  not  have  a  back 
seat  or  the  back  seat  is  too  small  to 
accommodate  a  rear-facing  child 
restraint  consistent  with  S4. 5.4.1.  the 
label  shown  in  the  figure  may  be 
modified  by  omitting  the  statement: 
"Never  put  a  rear-facing  child  seat  in 
the  front." 

(3)  Vehicles  certified  to  meet  the 
requirements  specified  in  Sl9,  S21,  or 
S23  on  or  after  September  1,  2003  shall 
have  a  label  permanently  affixed  to 
either  side  of  the  sun  visor,  at  the 
manufacturer's  option,  at  each  front 
outboard  seating  position  that  is 
equipped  with  an  inflatable  restraint. 
The  label  shall  conform  in  content  to 
the  label  shown  in  Figure  1 1  of  this 
standard  and  shall  comply  with  the 
requirements  of  S4.5.1(b)(3)(i)  through 
S4.5.1(b)(3)(iv). 

(i)  The  heading  area  shall  be  yellow 
with  the  word  "WARNING"  and  the 
alert  symbol  in  black. 

(ii)  The  message  area  shall  be  white 
with  black  text.  The  message  area  shall 
be  no  less  than  30  cm^  (4.7  in^). 

(iii)  The  pictogram  shall  be  black  on 
a  white  background.  The  pictogram 
shall  be  no  less  than  30  mm  (1.2  in)  in 
length. 

(iv)  If  the  vehicle  does  not  have  a  back 
seat,  the  label  shown  in  the  figure  may 
be  modified  by  omitting  the  statement: 
"The  BACK  SEAT  is  the  SAFEST  place 
for  CHILDREN." 

(v)  If  the  vehicle  does  not  have  a  back 
seat  or  the  back  seat  is  too  small  to 
accommodate  a  rear-facing  child 
restraint  consistent  with  S4. 5.4.1,  the 
label  shown  in  the  figure  may  be 
modified  by  omitting  the  statement: 
"Never  put  a  rear- facing  child  seat  in 
the  front." 

(4)  Design-specific  information, 
(i)  A  manufactmer  may  request  in 

writing  that  the  Administrator  authorize 
additional  design-specific  information 
to  be  placed  on  the  air  bag  sun  visor 
label  for  vehicles  certified  to  meet  the 
requirements  specified  in  S19,  S21,  or 
S23.  The  label  shall  conform  in  content 
to  the  label  shown  in  Figure  1 1  of  this 
standard  and  shall  comply  with  the 
requirements  of  S4.5.1(b)(3)(i)  through 
S4.5.1(b)(3)(iv),  except  that  the  label 
may  contain  additional,  design-specific 
information,  if  authorized  by  the 
Administrator. 

(ii)  The  request  must  meet  the 
following  criteria: 

(A)  The  request  must  provide  a  mock- 
up  of  the  label  with  the  specific 
language  or  pictogram  the  manufacturer 
requests  permission  to  add  to  the  label. 

(B)  The  additional  information 
conveyed  by  the  requested  label  must  be 
specific  to  the  design  or  technology  of 
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the  air  bag  system  in  the  vehicle  and  not 
applicable  to  all  or  most  air  bag  systems. 

(C)  The  additional  information 
conveyed  by  the  requested  label  must 
address  a  situation  in  which  foreseeable 
occupant  behavior  can  affect  air  bag 
performance. 

(iii)  The  Administrator  shall  authorize 
or  reject  a  request  by  a  manufacturer 
submitted  under  S4.5.1(b){4Hi)  on  the 
basis  of  whether  the  additional 
information  could  result  in  information 
overload  or  would  otherv/ise  make  the 
label  confusing  or  misleading.  No 
determination  will  be  made  as  to 
whether,  in  light  of  the  above  criteria, 
the  particular  information  best  prevents 
information  overload  or  whether  the 
information  best  addresses  a  particular 
air  bag  risk.  Moreover,  the 
Administrator  will  not  verify  or  vouch 
for  the  accuracy  of  the  information. 
(5)  Limitations  on  additional  labels, 
(i)  Except  for  the  information  on  an 
air  bag  maintenance  label  placed  on  the 
sun  visor  pursuant  to  S4.5.1(a)  of  this 
standard,  or  on  a  utility  vehicle  warning 
label  placed  on  the  sun  visor  that 
conforms  in  content,  form,  and 
sequence  to  the  label  shown  in  Figure 
1  of  49  CFR  575.105,  no  other 
information  shall  appear  on  the  same 
side  of  the  sun  visor  to  which  the  sun 
visor  air  bag  warning  label  is  affixed, 
(ii)  Except  for  the  information  in  an 
air  bag.alert  label  placed  on  the  sun 
visor  pursuant  to  S4.5.1{c)  of  this 
standard,  or  on  a  utility  vehicle  warning 
hbel  placed  on  the  sun  visor  that 
conforms  in  content,  form,  and 
sequence  to  the  label  shown  in  Figure 
1  of  49  CFR  575.105,  no  other 
information  about  air  bags  or  the  need 
to  wear  seat  belts  shall  appear  anywhere 
on  the  sun  visor. 

(c)  Air  bag  alert  label.  If  the  label 
required  by  S4.5.1(b)  is  not  visible  when 
the  sun  visor  is  in  the  stowed  position, 
an  air  bag  alert  label  shall  be 
permanently  affixed  to  that  visor  so  that 
the  label  is  visible  when  the  visor  is  in 
that  position.  The  label  shall  conform  in 
content  to  the  sun  visor  label  shown  in 
Figure  6(c)  of  this  standard,  and  shall 
comply  with  the  requirements  of 
S4.5. 1(c)(1)  through  S4.5. 1(c)(3). 

(1)  The  message  area  shall  be  black 
with  yellow  text.  The  message  area  shall 
be  no  less  than  20  square  cm. 


(2)  The  pictogram  shall  be  black  with 
a  red  circle  and  slash  on  a  white 
background.  The  pictogram  shall  b«jio 
less  than  20  mm  in-  diameter. 

(3)  If  a  vehicle  does  not  have  an 
inflatable  restraint  at  any  front  seating 
position  other  than  that  for  the  driver, 
the  pictogram  may  be  omitted  from  the 
label  shown  in  Figure  6c. 
***** 

S4 . 1 1     Test  duration  for  purpose  of 
measuring  injury  criteria. 

(a)  For  all  barrier  crashes,  the  injury 
criteria  specified  in  this  standard  shall 
be  met  when  calculated  based  on  data 
recorded  for  300  milliseconds  after  the 
vehicle  strikes  the  barrier. 

(b)  For  the  3-year-old  and  6-year-old 
child  dummy  low  risk  deployment  tests, 
the  injury  criteria  specified  in  this 
standard  shall  be  met  when  calculated 
on  data  recorded  for  100  milliseconds 
after  the  initial  deployment  of  the  afr 
bag. 

(c)  For  12-month-old  infant  dummy 
low  risk  deployment  tests,  the  injury 
criteria  specified  in  the  standard  shall 
be  met  when  calculated  on  data 
recorded  for  125  milliseconds  after  the 
initiation  of  the  final  stage  of  air  bag 
deployment  designed  to  deploy  in  any 
full  frontal  rigid  barrier  crash  up  to  64 
km/h  (40  mph). 

(d)  For  driver-side  low  risk 
deployment  tests,  the  injury  criteria 
shall  be  met  when  calculated  based  on 
data  recorded  for  125  milliseconds  after 
the  initiation  of  the  final  stage  of  air  bag 
deployment  designed  to  deploy  in  any 
full  frontal  rigid  barrier  crash  up  to  26 
km/h  (16  mph). 

(e)  The  requirements  for  dummy 
containment  shall  continue  until  both 
the  vehicle  and  the  dummies  have 
ceased  moving. 
***** 

S19.2.2    The  vehicle  shall  be 
equipped  with  at  least  one  telltale 
which  emits  light  whenever  the 
passenger  air  bag  system  is  deactivated 
and  does  not  emit  light  whenever  the 
passenger  air  bag  system  is  activated, 
except  that  the  telltale(s)  need  not 
illuminate  when  the  passenger  seat  is 
unoccupied.  Each  telltale; 

(a)  Shall  emit  yellow  light: 

(b)  Shall  have  the  identifying  words 
"PASSENGER  AIR  BAG  OFF"  or  "PASS 


AIR  BAG  OFF"  on  the  telltale  or  within 
25  mm  (1.0  in)  of  the  telltale;  and 

(c)  Shall  not  be  combined  with  the 
readiness  indicator  required  by  S4.5.2  of 
this  standard.  = 

(d)  Shall  be  located  within  the  interior 
of  the  vehicle  and  forward  of  and  above 
the  design  H-point  of  both  the  driver's 
and  the  right  front  passenger's  seat  in 
their  forwardmost  seating  positions  and 
shall  not  be  located  on  or  adjacent  to  a 
surface  that  can  be  used  for  temporary 
or  permanent  storage  of  objects  that 
could  obscure  the  telltale  ftom  either 
the  driver's  or  right  front  passenger's 
view,  or  located  where  the  telltale 
would  be  obscured  from  the  driver's 
view  if  a  rear-facing  child  restraint 
listed  in  Appendix  A  is  installed  in  the 
right  front  passenger's  seat. 

(e)  Shall  be  visible  and  recognizable 
to  a  driver  and  right  front  passenger 
during  night  and  day  when  the 
occupants  have  adapted  to  the  ambient 
light  roadway  conditions. 

(f)  Telhales  need  not  be  visible  or 
recognizable  when  not  activated. 

(g)  Means  shall  be  provided  for 
making  telltales  visible  and  recognizable 
to  the  driver  and  right  front  passenger 
under  all  driving  conditions.  The  means 
for  providing  the  required  visibility  may 
be  adjustable  manually  or  automatically, 
except  that  the  telltales  may  not  be 
adjustable  under  any  driving  conditions 
to  a  level  that  they  become  invisible  or 
not  recognizable  to  the  driver  and  right 
front  passenger. 

(h)  The  telltale  must  not  emit  light 
except  when  the  passenger  air  bag  is 
turned  off  or  during  a  bulb  check  upon 
vehicle  starting. 
***** 

S26.2.6    While  maintaining  the  spine 
angle,  adjust  the  height  of  the  dummy 
so  that  the  bottom  of  the  chin  is  in  the 
same  horizontal  plane  as  the  highest 
point  of  the  air  bag  module  cover 
(dummy  height  can  be  adjusted  using 
the  seat  height  adjustments  and/ or 
spacer  blocks).  If  the  seat  prevents  the 
bottom  of  the  chin  from  being  in  the 
same  horizontal  plane  as  the  module 
cover,  adjust  the  dummy  height  to  as 
close  to  the  prescribed  position  as 
possible. 
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Issued  on:  December  31,  2002. 
Jeffi«y  W.  Runge, 
Administrator. 

[FR  Doc.  02-33146  Filed  12-31-02  2:31  pm] 
BILUNG  CODE  491(>-5»-C 


J" 


s 

O  f  •§  £  «  S 

<  ll£|l 

tt  'S*    Ik     B  -6     S 

^  S  S  1  -g  i 

yi  1  £  J  1    S 

z  ^  I  I  2  I 

>  I  I  -  I  1 

<  S  M  s  S  M 


O 
O 


.J2 
o 

CO 

> 


:3 
(O 

.a 
o 

CO 

> 


CO 

i 


Ns 


516 


Proposed  Rules 


Federal  Register 

Vol.  68.  No.  3 

Monday,  January  6,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-55-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Domler- 
Werke  G.m.b.H.  Model  Do  27  Q-6 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Domier- 
Werke  G.m.b.H.  (Dornier)  Model  Do  27 
Q-^  airplanes.  This  proposed  AD  would 
require  you  to  inspect  the  aileron  and 
flap  control  cables  for  proper  clearance 
from  the  fuel  lines  in  the  fuselage  and 
make  necessary  adjustments;  and 
inspect  the  fuel  lines  for  damage  and 
correct  routing.  This  proposed  AD 
would  also  require  you  to  replace  all 
damaged  fuel  lines  and  reroute 
incorrectly  routed  fuel  lines.  After  all 
other  corrective  action  is  taken,  this 
proposed  AD  would  also  require  you  to 
install  protective  sleeves  on  the  fuel 
lines.  This  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 
The  actions  specified  by  this  proposed 
AD  are  intended  to  detect  and  correct 
damaged  fuel  lines  and  prevent  the 
potential  for  further  dai^age  occurring 
to  the  fuel  lines  in  the  fuselage.  Damage 
to  the  fuel  lines  could  result  in  fuel 
leaking  into  the  fuselage  which  could 
cause  a  fire  or  explosion. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  February  14,  2003. 
ADDRESSER  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-55-AD.  901  Locust,  Room 


506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Conmients 
sent  electronically  must  contain 
"Docket  No.  2002-CE-55-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCn  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Fairchild  Dornier  GmbH,  P.O.  Box  1103. 
D-82230  Wesshng,  Federal  Republic  of 
Germany;  telephone:  (Oil)  49  81  53-30 
1;  facsimile:  (Oil)  49  81  53-30  29  01. 
You  may  also  view  this  information  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301.  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4143;  facsimile: 
(816)  329-^090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  imder  the  caption  ADDRESSES. 
We  v.'ill  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
conunents  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  proposed 
rule.  You  may  view  all  comments  we 
receive  before  and  after  the  closing  date 
of  the  proposed  rule  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each 


contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-CE-55- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  FAA  that  an 
unsafe  condition  may  exist  on  all 
Dornier  Model  Do  27  Q-6  airplanes.  The 
LBA  reports  that,  during  an  annual 
maintenance  inspection,  a  damaged  fuel 
line  was  found  in  the  area  between  the 
firewall  and  the  instniment  panel  in  the 
fuselage. 

Further  inspection  revealed  that  the 
damaged  fuel  line  was  incorrectly 
routed  and  not  properly  secured. 
Incorrect  installation  of  the  fuel  line 
allowed  the  aileron  control  cable  to 
chafe  the  fuel  line,  which  caused  the 
fuel  line  to  leak. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  detected, 
corrected,  and  prevented,  could  result 
in  fuel  leaking  into  the  fuselage.  This 
could  cause  a  fire  or  explosion. 

7s  There  Service  Information  That 
Applies  to  This  Subject? 

Fairchild  Dornier  has  issued  Dornier 
Do  27  Service  Bulletin  No.  SB-1141- 
0000,  dated  June  12.  2002. 

What  Are  the  Provisions  of  This  Service 
Information? 

The  service  bulletin  specifies  the 
following: 
— Inspecting  the  aileron  and  flap  control 

cables  for  proper  clearance  from  the 

fuel  lines  and  making  necessary 

adjustments; 
—Inspecting  the  fuel  lines  for  damage 

and  correct  routing; 
— Replacing  all  damaged  fuel  lines  and 

rerouting  all  incorrectly  routed  fuel 

lines;  and 
— Installing  protective  sleeves  on  the 

fuel  lines. 
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What  Action  Did  the  LBA  Take? 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  2002-240,  dated  July  26, 
2002,  in  order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
Germany. 

Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
prcfvisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR, 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  FAA  informed  of  the  situation 
described  above. 

Tfife  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 


— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Dornier  Model  Do  27  Q-6 
airplanes  of  th^  same  type  design  that 
are  on  the  U.S.  registry; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  inspect  die  aileron  and  flap  control 
cables  in  the  fuselage  for  proper 
clearance  from  the  fuel  lines  and  make 
any  necessary  adjustments;  and  inspect 
the  fuel  lines  for  damage  and  correct 
routing.  This  proposed  AD  would  also 
require  you  to  replace  all  damaged  fuel 
lines  and  reroute  incorrectly  routed  fuel 
lines.  After  all  other  corrective  action  is 
taken,  this  proposed  AD  would  also 
require  you  to  install  protective  sleeves 
on  the  fuel  lines. 

What  Is  the  Difference  Between  This 
Proposed  AD,  the  LBA  AD,  and  the 
Service  Information? 

The  LBA  AD  and  the  service 
information  requires  (on  German- 
registered  airplanes]  inspection  and,  if 


necessary,  adjustments  and/or 
replacement  within  the  next  10  hours 
time-in-service  (TIS)  after  the  effective 
date  of  the  AD.  We  propose  a 
requirement  that  you  inspect  and,  if 
necessary,  adjust  and/or  replace  within 
the  next  55  hours  TIS  after  the  effective 
date  of  this  proposed  AD.  We  do  not 
have  justification  to  require  this  action 
within  the  next  10  hoiu-s  TIS. 

We  use  compliance  times  such  as  10 
hours  TIS  when  we  have  identified  an 
urgent  safety  of  flight  situation.  We 
believe  that  55  hours  TIS  will  give  the 
owners  or  operators  of  the  affected 
airplanes  enough  time  to  have  the 
proposed  actions  accomplished  without 
compromising  the  safety  of  the 
airplanes. 

Cost  Impact 

How  Many  Airplanes  Would  TMs 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  2  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  inspection: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on  U.S. 
operators 

1  workhour  x  $60  =  $60  

Not  applicable 

$60 

$60x2 -$120 

We  estimate  the  following  costs  to 
reroute  any  fuel  line  that  would  be 


required  based  on  the  results  of  the 
proposed  inspection.  We  have  no  way  of 


determining  the  number  of  airplanes 
that  may  need  such  rerouting: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

2  workhours  x  $60  =  $120  

No  parts  required 

$120 

We  estimate  the  following  costs  to 
acoomplish  any  necessary  replacements 
that  would  be  required  based  on  the 


results  of  the  proposed  inspection.  We 
have  no  way  of  determining  the  number 


of  airplanes  that  may  need  such 
replacements: 


Latwr  cost    • 

Parts  cost 

Total  cost  per  airplane 

6  workhours  x  $60  =  $360  

$140 

$360  +  $140  =  $500 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 


it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  under  the  caption 
ADDRESSES. 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 


1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Dornier-Werke  G.M.B.H.:  Docket  No.  2002- 
CE-55-AD 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  Do  27  Q-6  airplanes, 


all  serial  numbers,  that  are  certificated  in  any 
category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  damaged  fuel  lines  and 
prevent  the  potential  for  further  damage 
occurring  to  the  fuel  lines  in  the  fuselage. 
Damage  to  the  fuel  lines  could  result  in  fuel 
leaking  into  the  fuselage  which  could  cause 

a  fire  or  explosion. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following, 
unless  already  accomplished: 


Actions 


(1)  Inspect  the  following: 

(1)  the  aileron  and  flap  control  cable  for  proper 
clearance  from  the  fuel  lines  in  the  fuselage; 
and 

(ii)  the  fuel  lines  between  the  firewall  and  in- 
strument panel  for  damage  and  correct  rout- 
ing. 

(2)  Make  adjustments  and/or  replacements  if:  .. 
(1)  Improper  clearance  is  detected  between  the 

aileron  and  control  cable  and  the  fuel  lines;, 
(ii)  any  fuel  line  is  found  damaged;  or 
(ill)  any  fuel  line  is  incorrectly  routed 

(3)  Install  a  protective  sleeve  around  the  fuel 
lines. 


Compliance 


Within  the  next  55  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD. 


Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD  and  if 
any  of  the  conditions  specified  in  paragraph 
(d)(2)  of  this  AD  are  met. 

Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD  and 
when  all  corrective  actions  have  been  ac- 
complished. 


Procedures 


In  accordance  with  Fairchild  Domier  Do  27 
Service  Bulletin  No.  SB-1 141-0000,  dated 
June  12.  2002. 


In  accordance  with  Fairchild  Domier  Do  27 
Service  Bulletin  No.  SB-1 141-0000,  dated 
June  12,  2002. 


In  accordance  with  Fairchild  Domier  Do  27 
Service  Bulletin  No.  SB-1 141-0000,  dated 
June  12,  2002. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  klternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Standards  Office,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Standards  Office. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Karl  Schletzbaum, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4144;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 


FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Domier  GmbH,  P.O.  Box  1103,  D-82230 
Wessling,  Federal  Republic  of  Germany; 
telephone:  (Oil)  49  81  53-30  1;  facsimile: 
(Oil)  49  81  53-30  29  01.  You  may  view  these 
documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  German  AD  2002-240,  dated  July  26.  2002. 

Issued  in  Kansas  City,  Missouri,  on 
December  30,  2002. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-146  Filed  1-3-03;  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-1 43-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM)^ 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
an  inspection  to  detect  cracks  and 
fractures  of  the  outboard  hinge  fitting 
assemblies  on  the  trailing  edge  of  the 
inboard  main  flap,  and  follow-on  and 
corrective  actions  if  necessary.  For 
certain  airplanes,  this  proposal  would 
also  require  a  one-time  inspection  to 
determine  if  a  tool  runout  procedure  has 
been  performed  in  the  area.  This  action 
is  necessary  to  prevent  the  inboard  aft 
flap  from  separating  from  the  wing  and 
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potentially  striking  the  airplane,  which 
could  result  in  damage  to  the 
surrounding  structure  and  potential 
personal  injury.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

QATES:  Comments  must  be  received  by 
February  20,  2003. 

ADDRESSES:  Submit  conmients  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
143-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-143-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  fdes  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group; 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Masterson,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2772;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 


request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Jlules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-143-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-143-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that,  during  a  routine 
maintenance  inspection,  fractured  lugs 
were  foimd  on  both  hinge  fittings  of  the 
outboard  hinge  assembly  mounted  to 
the  inboard  main  flap  on  a  Boeing 
Model  767-300  series  airplane.  That 
airplane  had  accumulated  9,598  total 
flight  hours  and  5,393  total  flight  cycles. 
An  optional  "tool  nmout"  procedure, 
which  allows  the  part  to  be  machined 
thicker  and  reinforces  the  area,  had  not 
been  performed  on  the  fitting  assembly 
that  was  damaged.  No  cracks  or 
fractures  have  been  reported  on  fittings 
on  which  the  optional  tool  runout 
procedure  had  been  performed. 

Cracked  or  fractured  hinge  fittings,  if 
not  corrected,  could  result  in  the 
inboard  aft  flap  separating  from  the 
wing  and  potentially  striking  the 
airplane,  and  consequent  damage  to  the 
surrounding  structure  and  potential 
personal  injury. 

The  hinge  fittings  on  Model  767- 
400ER  series  airplanes  are  similar  in 
design  to  those  on  Model  767-200, 
-300,  and  -300F  series  airplanes. 
Although  the  Model  767-400ER  fittings 
are  wider  and  thicker,  this  area  is 
subject  to  higher  fatigue  loads  on  Model 


767— 400ER  series  airplanes.  As  a  result, 
those  fittings  could  be  susceptible  to 
early  fatigue  cracking  or  fi^ctures. 
Therefore,  Model  767^00ER  series 
airplanes  are  also  subject  to  the  imsafe 
condition  identified  in  this  proposed 
AD. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-57A0076, 
Revision  1,  dated  March  29,  2001, 
including  Evaluation  Form  (for  Model 
767-200,  -300,  and  300F  series 
airplanes);  and  Boeing  Alert  Service 
Bulletin  767-57A0079.  dated  June  20, 
2002  (for  Model  767-400ER  series 
airplanes).  (Although  both  service 
bulletins  contain  evaluation  forms,  only 
Service  Bulletin  767-57A0076  states 
that  the  evaluation  form  is  "attached." 
This  proposed  AD  would  not  require 
that  any  evaluation  form  he  completed 
and  submitted.)  The  service  bulletins    . 
describe  procedures  for  a  detailed 
inspection  to  detect  cracks  and  fractures 
of  the  outboard  hinge  fitting  assemblies 
on  the  trailing  edge  of  the  inboard  main 
flap.  Alternatively,  the  Service  bulletins 
provide  procedures  for  performing  a 
combination  of  a  detailed  inspection 
and  an  eddy  current  inspection  to  detect 
cracks  and  fractures  of  the  same  area. 
Boeing  Service  Bulletin  767-57A0076 
(for  Model  767-200.  -300.  and  -300F 
series  airplanes)  also  describes 
procedures  for  determining  whether  a 
tool  runout  procedure  has  been  done  in 
the  area,  which  would  eliminate  the 
need  for  the  terminating  action  and 
further  inspection,  provided  no  cracks 
or  fractures  are  found.  Follow-on  and 
corrective  actions  include  repetitive 
inspections  and  a  "Terminating  Action" 
that  involves  replacing  the  outboard 
hinge  fittings  of  the  trailing  edge  of  the 
inboard  main  flap  with  new  fittings. 
Accomplishment  of  the  detailed  and 
eddy  ciurent  inspections  would  extend 
the  interval  for  the  next  inspection  (if 
necessary)  beyond  thie  interval  for  the 
detailed  inspection  alone. 
Accomplishment  of  the  "Terminating 
Action"  would  eliminate  the  need  for 
repetitive  inspections.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletins  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
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.  described  previously,  except  as 
discussed  below. 

DifiTerence  Between  Proposed  AD  and 
Relevant  Service  Information 

Although  Service  Bulletin  767- 
57A0076  specifies  that  the  manufacturer 
may  be  contacted  for  instructions  for 
certain  corrective  actions,  this  proposed 
AD  would  require  those  corrective 
actions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA,  or  in  accordance  with  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Cost  Impact 

There  are  approximately  783 
airplanes  of  the  tiffected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
354  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  detailed  inspection,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  action  is  estimated  to  be  $120  per 
airplane,  per  inspection  cycle. 
•    It  would  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
proposed  detailed  visual  and  eddy 
current  inspections,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  these 
actions  is  estimated  to  be  $300  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  emy  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

The  terminating  action,  if 
accomplished,  would  take 
approximately  24  work  hours  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figiues, 
the  cost  impact  of  this  action  is 
estimated  to  be  $1,440  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  luider  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2002-NM-143-AD. 

Applicability:  Model  767  series  airplanes; 
certificated  in  any  category,  line  numbers  1 
through  826  inclusive,  830.  842,  855.  856, 
859,  862.  864  through  866  inclusive,  868. 
869".  870  through  874  inclusive,  and  876. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  Requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afTected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD:  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inboard  aft  flap  from 
separating  from  the  wing  and  potentially 
striking  the  airplane,  which  could  result  in 
damage  to  the  surrounding  structyre  and 
potential  personal  injury,  accomplish  the 
following: 

Inspection  ^ 

(a)  Perform  either  a  detailed  inspection,  or 
a  detailed  inspection  plus  an  eddy  current 
inspection,  of  the  outboard  hinge  fitting 
assemblies  on  the  trailing  edge  of  the  inboard 
main  flap  to  detect  cracks  and  fractures  and 
evidence  of  a  tool  runout  procedure,  as 
applicable. 

(1)  For  Model  767-200,  -300.  and  -300F 
series  airplanes:  Inspect  before  the  airplane 
accumulates  2.700  total  flight  cycles,  or 
within  90  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  in  accordance 
with  Boeing  Service  Bulletin  767-57A0076. 
Revision  1,  dated  March  29,  2001,  excluding 
Evaluation  Form. 

(2)  For  Model  767-400ER  series  airplanes: 
Inspect  before  the  airplane  accumulates 
12.000  total  flight  cycles,  in  accordance  with 
Boeing  Alert  Service  Bulletin  767-57A0079, 
dated  June  20,  2002. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Follow-on/Corrective  Actions 

(b)  Following  the  initial  inspection(s) 
required  by  paragraph  (a)  of  this  AD:  Perform 
applicable  follow-on  and  corrective  actions  at 
the  time(s)  specified  in  Figure  1  of  Boeing 
Service  Bulletin  767-57A0076,  Revision  1. 
dated  March  29.  2001,  excluding  Evaluation 
Form  (for  Model  767-200,  -300.  and  -300F 
series  airplanes);  or  Boeing  Alert  Service 
Bulletin  767-57A0079,  dated  June  20.  2002 
(for  Model  767-400ER  series  airplanes).  Do 
the  follow-on  and  corrective  actions 
(including  repetitive  inspections  and 
replacement  of  the  fittings  with  new  fittings] 
in  accordance  with  Part  1  or  Part  2  of  the 
service  bulletin,  as  applicable,  except  as 
required  by  paragraph  (d)  of  this  AD.  For 
Model  767-200.  -300,  and  -300F  series 
airplanes:  If  the  fitting  has  the  tool  runout, 
and  no  cracking  or  fracture  is  found  during 
the  inspection,  this  AD  requires  no  further 
action  for  that  hinge  fitting. 

Exceptions  to  Service  Bulletin  Procedures 

(c)  Where  the  terminating  action  in  Part  3 
of  the  service  bulletin  is  specified  as 
corrective  action  in  Boeing  Service  Bulletin 
767-57A0076,  Revision  1,  dated  March  29, 
2001,  excluding  EvaluatijDn  Form;  and  Boeing 
Alert  Service  Bulletin  7B7-57A0079,  dated 
June  20.  2002:  This  AD  requires  that  the 
terminating  action,  if  required,  be 
accomplished  before  further  flight. 
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(d)  Boeing  Service  Bulletin  767-57A0076, 
Revision  1,  dated  March  29,  2001,  excluding 
Evaluation  Form,  specifies  to  contact  Boeing 
before  the  terminating  action  is  done  as 
corrective  action  for  any  cracking  or  fracture 
found  on  a  Model  767-200,  -300,  or  -300F 
series  airplane  with  the  tool  runout.  This  AD   • 
requires  that  any  such  crack  or  fracture  on 
those  airplanes  be  reported  to  the  FAA  in 
accordance  with  paragraph  (e)  of  this  AD  and 
repaired  in  accordance  with  Part  3  of  the 
service  bulletin. 

Reporting  Requirement 

(e)  For  any  Model  767-200,  -300,  or  -300F 
series  airplcuie  with  the  tool  runout,  on 
which  any  cracking  or  fracture  is  found 
during  the  inspection(s)  required  by 
paragraph  (a)  of  this  AD:  Submit  a  report  of 
the  inspection  findings  to  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  at  the  applicable  time  specified  in 
paragraph  (e)(1)  or  (e)(2)  of  this  AD.  The 
report  must  include  the  inspection  results,  a 
description  of  any  discrepancies  found,  the 
airplane  serial  number,  and  the  number  of 
landings  and  flight  hours  on  the  airplane. 
Infiormation  collection  requirements 
contained  in  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(1)  For  airplanes  on  which  the  initial 
inspection  is  done  after  the  effective  date  of 
this  AD:  Submit  the  report  within  30  days 
after  performing  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

C2)  For  airplanes  on  which  the  initial 
inspection  was  done  before  the  effective  date 
of  this  AD:  Submit  the  report  within  30  days 
after  the  effective  date  of  this  AD. 

Terminating  Action 

(0  Unless  required  to  do  so  by  paragraph 
(b)  of  this  AD:  Operators  may  choose  to 
accomplish  the  terminating  action  (including 
replacement  of  the  fittings  with  new  fittings, 
and  reinstallation  of  existing  upper  skin 
access  panels  and  fairing  midsections  on  the 
trailing  edge  of  the  main  flap)  in  accordance 
with  Part  3  of  the  Wol*k  Instructions  of 
Boeing  Service  Bulletin  767-57A0076, 
Revision  1,  dated  March  29,  2001,  excluding 
Evaluation  Form;  or  Boeing  Alert  Service 
Bulletin  767-57A0079,  dated  June  20.  2002; 
as  applicable.  Accomplishment  of  the 
terminating  action  terminates  the  repetitive 
inspection  requirements  of  paragraph  (b)  of 
this  AD. 

Credit  for  Prior  Accomplishment  Per  Earlier 
Service  Information 

(g)  Accomplishment  before  the  effective 
date  of  this  AD  of  an  inspection,  associated 
foUovy-on  and  corrective  actions,  and 
terminating  action  in  accordance  with  Boeing 
Service  Bulletin  767-57A0076,  dated  October 
26,  2000,  is  acceptable  for  compliance  with 
the  corresponding  requirements  of  this  AD 
for  applicable  airplanes. 

Part  Installation 

(h)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  on  any  airplane  a  hinge 
fitting  assembly  that  has  any  part  number 


listed  irt»Table  1  of  this  AD,  unless  the 
applicable  requirements  of'this  AD  have  been 
accomplished  for  that  fitting.  Table  1  follows: 

Table  1  .—Hinge  Fitting  Assembly 
Part  Numbers 


113T2271-13  .  .. 

113T2271-14 

113T2271-23 

113T2271-24 

l'l3T2271-29  

113T2271-30 

113T2271-33  

113T2271-34 

113T2271-401 

113T2271-402 

Alternative  Methods  of  Compliance 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
odf  the  Fecferal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  30,  2002. 
Kevin  Mullin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-152  Filed  1-3-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 
[SATS  No.  UT-042-FOR] 

Utah  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  We  are4i^ouncing  receipt  of 
a  proposed  amendment  to  the  Utah 
regulatory  program  (hereinafter,  the 
"Utah  program")  imder  the  Siuiace 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  The  State 
proposes  to  revise  provisions  of  the 
Utah  Code  Annotated  (UCA)  that 


pertain  to  submitting  permit 
applications  and  reclamation  plans,  and 
to  add  new  provisions  for  providing 
certain  assistance  to  operators  who  mine 
no  more  than  300,000  tons  of  coal.  Utah 
intends  to  revise  its  program  to  be 
consistent  with  SMCRA,  to  clarify 
wording,  and  to  recodify  parts  of  the  • 
Utah  Code. 

This  document  gives  the  times  and 
locations  that  the  Utah  program  and 
proposed  amendment  to  that  program 
are  available  for  your  inspection,  the 
comment  period  during  which  you  may 
submit  written  comments  on  the 
amendment,  and  the  procedures  that  we 
will  follow  for  the  public  hearing,  if  one 
is  requested. 

DATES:  We  will  accept  written 
comments  on  this  amendment  until  4:00 
p.m.,  moimtain  standard  time  February 
5,  2003.  If  requested,  we  will  hold  a 
public  hearing  on  the  amendment  on 
January  31,  2003.  We  will  accept 
requests  to  speak  until  4:00  p.m., 
mountain  standard  time  on  January  21, 
2003. 

ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  James  F. 
Fulton  at  the  address  listed  below. 

You  may  review  copies  of  the  Utah 
program,  this  amendment,  a  listing  of 
any  scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  aimendment  by  contacting  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  (OSM's)  Denver  Field 
Division. 

James  F.  Fultqn,  Chief,  Denver  Field 
Division,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1999 
Broadway,  Suite  3320,  Denver, 
Colorado  80202-5733,  Telephone: 
(303)  844-1400,  extension  1424,  E- 
mail:  jfuIton@osmre.gov. 

Lowell  P.  Braxton,  Director,  Division  of 
Oil,  Gas  and  Mining,  1594  West  North 
Temple,  Suite  1210,  P.O.  Box  145801, 
Salt  Lake  City,  Utah  84114-5801. 
Telephone:  (801)  538-5340,  E-mail: 
IoweUbraxton@utah.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Fulton,  Chief,  Denver  Field 
Division,  telephone:  (303)  844-1400, 
extension  1424.  Internet: 
jfuhon@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

II.  Description  of  the  F*roposed  Amendment 

III.  Public  Comment  Procedures 
rV.  Procedural  Determinations 
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I.  Background  on  the  Utah  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requuements  of  the  Act  *  *  *;  and  rules 
and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Utah 
program  on  January  21,  1981.  You  can 
find  background  information  on  the 
Utah  program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  of  the 
Utah  program  in  the  January  21,  1981, 
Federal  Register  (46  FR  5899).  You  can 
also  find  later  actions  concerning  Utah's 
program  and  program  amendments  at  30 
CFR  944.15  and  944.30. 

n.  Description  of  the  Proposed 
Amendment 

"     By  letter  dated  October  22,  2002,  Utah 
sent  us  a  proposed  amendment  to  its 
program  (UT-042-FOR,  administrative 
record  number  UT-1171)  under  SMCRA 
(30  U.S.C.  1201  et  seq.).  Utah  sent  the 
amendment  in  response  to  a  June  19, 
1997,  letter  (administrative  record 
number  UT-1093)  that  we  sent  to  the 
State  in  accordance  with  30  CFR 
732.17(c).  The  State  previously 
addressed  most  of  the  topics  included  in 
our  June  19,  1997,  letter  in  amendment 
JLJT-038-FOR,  which  we  approved  in 
the  April  24,  2001,  Federal  Register  (66 
FR  20600).  Some  of  the  topics  described 
in  that  letter  changed  the  small  operator 
-assistance  program  (SOAP)  by  raising 
the  limit  on  coal  production  from 
100,000  tons  to  300,000  tons  and 
describing  changes  in  the  type  of 
assistance  available  to  eligible  operators 
imder  that  program.  We  noted  in  oiu 
letter  that  those  changes  might  require  . 
changes  in  State  statutes.  In  Utah's  case, 
it  must  change  the  SOAP  provisions  in 
the  Utah  Code  Annotated  before  it  can 
change  its  corresponding  rules.  This 
amendment  proposes  to  make  those 
SOAP  changes  in  Utah's  Code.  In 
addition,  the  State  proposes  to  make 
other  changes  at  its  own  initiative 
throughout  the  same  section  of  its  Code 
that  clarify  the  wording  and  recodify 
certain  parts.  The  proposed 
clarifications  involve  rewording  and 
restructuring  sentences  and  phrases  and 
changing  punctuation.  The  hill  text  of 


the  program  amendment  is  available  for 
you  to  read  at  the  locations  listed  above 
under  ADDRESSES. 

Specific  changes  Utah  proposes  to 
make  to  UCA  40-10-10  in  this 
amendment  include:  Clarifying  40-10- 
10-(1),  which  describes  application 
fees;  designating  new  40-10-10(2)(a) 
and  clarifying  it  and  (2)(a)(ii),  (iii),  (iv) 
and  (vi),  which  generally  describe  how 
permit  applications  and  reclamation 
plans  are  to  be  submitted  to  the  State  as 
well  as  ownership  and  right  of  entry 
information  to  be  included  with  permit 
applications  and  reclamation  plans; 
clarifying  4O-10-10(2)(b),  (c),  and  (d) 
and  recodifying  subordinate  parts  of 
those  subsections,  which  describe  the 
maps  and  information  about  legal  right 
of  entry,  probable  hydrologic 
consequences  and  other  hydrology 
information,  and  characteristics  of  the 
coal  to  be  mined  that  must  be  included 
in  permit  applications;  removing 
existing  40-10-10(3)  and  replacing  it 
with  new  40-10-10(3)(a),  (a)(i)  through 
(a)(vi),  (b),  and  (c),  all  of  which  pertain 
to  assistance  available  to  eligible  small 
operators  to  gather  and  pay  for  certain 
baseline  and  siuvey  data  and  limitations 
on  that  assistance;  clarifying  and 
recodifying  40-10-10(4)(a)  and  (b), 
which  address  availability  of 
information  pertaining  to  the  coal; 
clarifying  40-10-10(5),  which  describes 
how  to  file  a  permit  application; 
clarifying  and  recodifying  40-10- 
10(6)(a),  (b),  (b)(i)  and  (ii),  which 
describe  the  proof  and  type  of  insurance 
required  to  accompany  a  permit 
application;  and  clarifying  40-10-10(7), 
which  requires  a  blasting  plan  to  be  part 
of  a  permit  application. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Utah  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  comments  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  Dates).  We  will  make  every 
attempt  to  log  all  conunents  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 


Denver  Field  Division  may  not  be 
logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
em  ASCII  file  ^voiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SATS  No. 
UT-042-FOR"  and  yoiu-  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Denver  Field  Division  at 
(303)  844-1400,  extension  1424. 

Availability  of  Comments 

We  will  make  comments,  including 
names  arid  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.,  moimtain  standard  time,  by 
January  21,  2003.  If  you  are  disabled 
and  need  special  accommodations  to 
attend  a  public  hearing,  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  We  will  arrange 
the  location  and  time  of  the  hearing 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
the  hearing. 

To  assist  the  transcriber  and  ensiue  an 
adcurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  jtmtil  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 
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Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
Federal  regulations. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior 
ccHiducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
dertermined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h){10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Farts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  siuface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 


regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
enviromnental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  w^ill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
on  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  In  making  the  determination  as 
to  whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 


costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,. innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  on  Federal 
regulations  for  which  an  analysis  was 
^prepared  and  a  determination  made  that 
the  Federal  regulations  were  not 
considered  a  major  rule. 

Unfunded  Mandates 

This  nde  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  vyhich 
is  the  subject  of  this  rule,  is  based  on  ■ 
Federal  regulations  for  which  an 
analysis  was  prepared  and  a 
determination  made  that  the  Federal . 
regulations  did  not  impose  an  unfunded 
mandate.  ,  ^^ 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  31,  2002. 
Brent  Wahlquist, 

Regional  Director,  Western  Regional 
Coordinating  Center. 
|FR  Doc.  03-158  Filed  1-3-03:  8:45  am] 
BILUNG  CODE  4310-05-(> 


DEPARTMEffT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  151 

[USCG-2002-13147]  „ 

RIN2115-AG50 

Penalties  for  Non-submission  of 
Ballast  Water  Management  Reports 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
penalty  provisions  for  non-submission 
of  Ballast  Water  Management  Reports. 
The  Coast  Guard  also  proposes 
widening  the  applicability  of  the 
reporting  and  recordkeeping 
requirements  to  all  vessels  boimd  for 
ports  or  places  within  the  United  States, 
with  minor  exceptions.  The  proposed 
actions  would  increase  the  Coast 
Guard's  ability  to  protect  against 
introductions  of  new  aquatic  invasive     ■ 
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species  via  ballast  water  discharges,  as 
required  by  the  Nonindigenous  Aquatic 
Nuisance  Prevention  and  Control  and 
the  National  Invasive  Species  Acts. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  April  7,  2003. 
Comments  sent  to  the  Office  of 
Management  and  Budget  (OMB)  on 
collection  of  information  must  reach 
OMB  on  or  before  April  7,  2003. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2002-13147),  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington.  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  niunber  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington,  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms. dot.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
pubhshed  on  April  11,  2000  (Volume 
65,  Number  70;  pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  proposed 


rule,  call  Mr.  Bivan  Patnaik,  G-MSO-^, 
Coast  Guard,  telephone  202-267-1744. 
If  you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identifv  the  docket  number  for 
this  rulemaking  (USCG-2002-13147), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  yoiu- 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  yom  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

Congress,  in  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (NANPCA),  as 
amended  by  the  National  Invasive 
Species  Act  of  1996  (NISA),  directed  the 
Coast  Guard  to  issue  regulations  and 
guidelines  for  ballast  water  management 
(BWM).  The  goal  of  BWM  is  to  prevent 
the  introduction  and  dispersal  of 
nonindigenous  species  (NIS)  to  U.S. 
waters  via  ballast  water  discharges.  This 
proposed  rule  would  amend  U.S. 
regulations  by  promulgating  penalty 
provisions  for  those  who  fail  to  submit 
reports  of  their  BWM  activities  in 
conjunction  with  their  voyages  to  U.S. 
ports. 

Responding  to  NANPCA's  directive, 
the  Coast  Guard  published  a  Final  Rule 


(58  FR  18330,  April  8,  1993)  mandating 
BWM  for  the  Great  Lakes  (33  CFR  part 
151,  subpart  C),  and  later  extended  the 
provisions  to  include  the  Hudson  River 
north  of  the  George  Washington  Bridge 
(59  FR  67632,  Dec.  30,  1994).  In  1999, 
responding  to  NISA's  directive,  we 
published  an  interim  rule  (64  FR  26672, 
May  17,  1999)  that  set  voluntary  BWM 
guidelines  for  most  vessels  entering  all 
other  U.S.  waters,  and  mandated  BWM 
reporting  and  recordkeeping 
requirements,  without  penalty 
provisions.  Our  Final  Rule 
implementing  these  NISA-required 
regulations  was  published  on  November 
21,  2001  (66  FR  58381). 

In  NISA,  Congress  also  instructed  the 
Secretary  of  Transportation  (Secretary) 
to  submit  a  Report  to  Congress 
evaluating  the  effectiveness  of  the 
voluntary  program.  Congress  anticipated 
that,  in  this  Report,  the  Secretary  might 
determine  that  either  compliance  with 
the  voluntciry  guidelines  was 
inadequate,  or  the  rate  of  reporting  was 
too  low  to  allow  for  a  valid  assessment 
of  the  compliance.  In  either  case. 
Congress  stipulated  the  development  of 
additional  regulations  to  make  the 
voluntary  guidelines  a  mandatory  BWM 
program,  and  providing  penalties  for 
violations  of  these  regulations.  The 
Secretary's  report,  signed  June  3,  2002,  _ 
concluded  that  compliance  with  the 
reporting  requirement  of  33  CFR  part 
151,  subpart  D  was  insufficient  to  allow 
for  an  accurate  assessment  of  the 
voluntary  BWM  regime.  Accordingly, 
the  Secretary  stated  his  intention  to 
make  the  voluntary  BWM  requirements 
mandatory  and  include  sanctions  as  an 
enforcement  tool.  A  copy  of  the  Report 
to  Congress  has  been  placed  in  the 
docket  for  this  rulemaking  (USCG- 
2002-13147)  and  is  available  at  http:// 
dms.dot.gov. 

In  carrying  out  Congress'  intent  of  a 
stepped  approach,  the  Coast  Guard,  as 
the  Secretary's  delegate,  is  moving 
forward  with  the  promulgation  of 
penalty  provisions  for  those  who  fail  to 
submit  reports  of  their  BWM  activities 
in  conjunction  with  their  voyages  to 
U.S.  ports.  This  step  will  cdso  include 
broadening  the  class  of  vessels  required 
to  submit  and  keep,  respectively,  ballast 
water  management  reports  and  records. 
This  proposed  rule  will  not  broaden 
the  class  of  vessels  required  to  conduct 
ballast  water  exchange.  The  Coast  Guard 
will  address  this  subject  in  a  separate 
rulemaking  that  is  luider  development. 

Related  Projects 

The  Coast  Guard  is  currently  working 
on  a  number  of  other  projects  related  to 
addressing  the  aquatic  invasive  species 
problem  in  U.S.  waters.  As  mentioned 
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above,  the  Coast  Guard  is  developing 
regulations  to  convert  the  voluntary 
guidelines  in  33  CFR  part  151,  subpart 
D  to  a  mandatory  BWM  program. 

NANPCA  and  NISA  authorize  the 
Coast  Guard  to  approve  alternate  ballast 
water  treatment  (BWT)  methods  that  are 
found  to  be  at  least  as  effective  as  ballast 
water  exchange  (BWE)  in  preventing 
and  controlling  infestations  of  aquatic 
nuisance  species  (ANS).  Therefore,  in 
order  to  evaluate  the  effectiveness  of 
alternative  BWT  methods,  the  Coast 
Guard  must  first  define  for 
programmatic  purposes  what  "as 
effective  as  [BWE]"  means.  On  March  4, 
2002,  the  Coast  Guard  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  titled  "Standards  for  Living 
Organisms  in  Ship's  Ballast  Water 
Discharged  in  U.S.  Waters"  (67  FR 
9632).  Along  with  proposing  BWT  goals 
and  standards,  one  of  the  purposes  of 
the  ANPRM  was  to  present  our 
approach  to  clarifying  this  term.  The 
comment  period  on  the  ANPRM  closed 
on  June  3,  2002,  and  the  Coast  Guard  is 
now  analyzing  the  comments. 

The  Coast  Guard  is  also  planning  on  . 
promulgating  rules  to  allow,  for  approval 
of  ship-board  installation  of 
experimental  BWT  technologies. 

Discussion  of  Proposed  Rule 

The  proposed  amendments  to  33  CFR 
part  151  would  achieve  two  objectives. 
First,  penalty  provisions  would  be 
clearly  spelled  out  in  both  subparts  C 
and  D,  in  accordance  with  NANPCA 
and  NISA.  Violators  of  either  the 
mandatory  exchange  provisions  (for 
vessels  bound  for  the  Great  Lakes  or 
portions  of  the  Hudson  River)  or  the 


mandatory  reporting  and  recordkeeping 
provisions  (for  all  vessels  bound  for 
ports  or  places  within  the  United  States) 
would  be  liable  for  a  civil  penalty  of  up 
to  $25,000  for  each  violation,  with  each 
day  of  a  continuing  violation  equaling  a 
separate  violation.  Knowing  violations 
of  either  provision  would  be  class  C 
felonies.  These  changes  can  be  foimd  in 
proposed  sections  151.1518  and 
151.2007. 

The  second  change  would  increase 
the  niunber  of  vessels  subject  to  the 
reporting  and  recordkeeping  provisions 
of  subpart  D.  This  expansion  of  the 
reporting  population  is  being  proposed 
in  order  to  generate  the  data  that  will 
allow  for  a  more  thorough 
understanding  of  ballast  water  delivery 
and  management  practices  and  how 
these  relate  to  invasions  of  ANS  from 
ships'  ballast  water  on  both  a  national 
and  regional  basis.  This  information 
should  provide  a  clearer  pictiu-e  of  the 
realities  of  BWM  and  ANS  invasions 
over  time  and  lead  to  a  more  effective 
and  efficient  program. 

Currently,  only  those  vessels  entering 
United  States  waters  after  operating 
outside  of  the  EEZ  (which  for  the 
purposes  of  NANPCA  as  eunended  by 
NISA  includes  the  equivalent  zone  of 
Ccmada)  must  submit  ballast  water 
management  reports  and  keep  accurate 
ballast  water  management  records. 
Under  the  proposed  changes,  all  vessels 
operating  in  United  States  waters  bound 
for  ports  or  places  in  the  United  States 
would  have  to  submit  these  reports  and 
keep  records,  regardless  of  whether  they 
operated  outside  of  the  EEZ.  The 
proposed  reporting  requirements  are 
detailed  in  Tables  1  and  2,  below.  Only 


crude  oil  tankers  engaged  in  coastwise 
trade.  Department  of  Defense  and  Coast 
Guard  vessels,  and  those  vessels 
operating  solely  within  one  Captain  of 
the  Port  (COTP)  zone  would  be  exempt 
from  the  reporting  and  recordkeeping 
requirements. 

The  proposed  changes  to  the 
regulatory  text  in  subpart  D  (with  the 
exception  of  section  151.2007)  would 
achieve  this  second  objective,  while 
improving  the  readability  of  the  subpart. 
One  proposed  change  that  should  be 
highlighted  is  in  sections  151.2010(b) 
and  (d),  where  we  are  proposing  the 
deletion  of  the  exemptions  for  "a 
passenger  vessel  equipped  with  a 
functioning  treatment  system  designed 
to  kill  aquatic  organisms  in  the  ballast 
water"  ajid  "a  vessel  that  will  discharge 
ballast  water  Or  sediments  only  at  the 
same  location  where  the  ballast  water  or 
sediments  originated".  These 
exemptions  were  intended  to  apply  to  a 
requirement  to  conduct  a  ballast  water 
exchange  (BWE).  As  there  are  no 
requirements  for  BWE  outside  of  the 
Great  Lakes  and  Hudson  River  North  of 
George  Washington  Bridge,  there  is 
nothing  in  33  CFR  151  Subpart  D  to  be 
exempted  from  and  the  continued 
inclusion  of  this  wording  only  leads  to 
confusion.  Requiring  these  previously 
exempted  vessels  to  submit  BWM 
reports  will  allow  the  U.S.  Coast  Guard 
to  gain  a  more  thorough  understanding 
of  ballast  water  delivery  and 
management  practices.  In  the  future, 
when  ballast  water  exchange  becomes 
mandatory  (as  we  expect  it  will),  we 
will  ensure  that  these  exemptions  are  re- 
inserted into  the  regulations  as 
appropriate. 


Table  1  .—Where  and  When  Must  a  Vessel  Submit  a  Report  If  They  Are  Entering  the  Waters  of  the  United 

States  After  Operating  Outside  the  EEZ? 


Bound  for: 


You  must  submit  your  report  as  detailed  t>elow: 


The  Great  Lakes 


Hudson  River  north  of  the  George  Washington  Bridge 


All  U.S.  ports  other  than  the  Great  Lakes  or  the  Hudson 
River  North  of  the  George  Washington  Bridge. 


Fax  the  information  to  the  U.S.  Coast  Guard  COTP  Buffalo,  Massena  Detach- 
ment (315-764-3283)  or  to  the  St.  Lawrence  Seaway  Development  Corpora- 
tion (315-764-3250)  at  least  24  hours  before  the  vessel  arrives  in  Montreal. 
Quebec. 

In  lieu  of  faxing,  vessels  that  are  not  U.S.  or  Canadian  flagged  vessels  may  com- 
plete the  ballast  water  information  section  of  the  St.  Lawrence  Seaway  "Pre- 
entry  Information  from  Foreign  Flagged  Vessel  Form". 

Fax  the  information  to  the  COTP  New  York  at  (718-354-^249)  at  least  24  hours 
before  the  vessel  arrives  at  New  York,  New  York. 

'Note:  Vessels  entering  COTP  New  York  Zone  which  are  not  proceeding  up  the 
Hudson  River  north  of  George  Washington  Bridge  should  submit  their  reports 
in  accordance  with  the  instructions  in  the  following  block. 

Report  Ijefore  departing  the  port  or  place  of  departure  if  voyage  is  less  than  24 
hours,  or  at  least  24  hours  before  arrival  at  the  port  or  place  of  destination  if 
the  voyage  exceeds  24  hours;  and 

Submit  the  required  information  to  the  National  Ballast  Information  Clearingtiouse 
(NBIC)  by  one  of  the  following  means: 

Intemet  at  http://invasions.si.edu/ballast.htm: 

E-mail  to  ballast@serc.si.edu; 

Fax  to  301-261-4319;  or 

Mail  to  U.S.  Coast  Guard,  c/o  SERC,  P.O.  Box  28,  Edgewater,  MD  21037-0028. 


526 


Federal  Register /Vol.  68,  No.  3 /Monday,  January  6,  2003 /Proposed  Rules 


Table  2.— Where  and  When  Must  a  Vessel  S«mit  a  Report  If  the  Vessel  Did  Nox  Operate  Outside  the  EEZ? 


Bound  for: 


All  U.S.  ports  including  the  Great  Lakes  and  Hudson  River 
North  of  George  Washington  Bridge. 


You  must  submit  your  report  as  detailed  below: 

Report  before  departing  the  port  or  place  of  departure  if  voyage  is  less  than  24 
hours,  or  at  least  24  hours  before  arrival  at  the  port  or  place  of  destinatioh  if 
the  voyage  exceeds  24  hours;  and 

Submit  the  required  information  to  the  National  Ballast  Information  Clearinghouse 
(NBIC)  by  one  of  the  following  means: 

Intemet  at  http://invasions.si.eduA}allast.htm; 

E-mail  to  ballast@serc.si.edu; 

Fax  to  301-261-4319;  or 

Mail  to  U.S.  Coast  Guard,  c/o  SERC,  P.O.  Box  28,  Edgewater,  MD  21037-0028. 


We  would  appreciate  any  comments 
on  whether  these  proposed  changes 
have  unintentionally  changed  the 
voluntary  guidelines  in  a  manner  not 
discussed  above. 

Regulatory  Evaluation 

This  proposed  rule  is  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  regulatory 
Planning  and  Review.  The  Office  of 
Management  and  Budget  has  reviewed  it 
under  that  order.  It  is  "significant" 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040 
(February  26,  1979)1.  A  draft  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  follows: 

This  Regulatory  Evaluation  estimates 
the  costs  and  benefits  of  the  proposed 
rule  for  civil  penalties  and  new 
reporting  requirements  for  vessels 
arriving  from  domestic  ports  of  origin. 
The  costs  of  collecting  and  reporting 
ballast  water  information  for  vessels 
arriving  from  foreign  ports  of  origin 
have  already  been  accounted  for  in 
previous  Regulatory  Evaluations  and  an 
OMB-approved  collection  of 
information  (0MB  2115-0598). 
Therefore,  in  this  Regulatory  Evaluation, 
we  account  only  for  the  costs  of 
reporting  that  will  be  incurred  by 
vessels  arriving  in  U.S.  ports  from  other 
U.S.  ports  (i.e.,  domestic  voyages). 

According  to  data  fi-om  the  Coast 
Guard,  the  U.S.  Customs  Service,  and 
the  U.S.  Maritime  Administration,  there 
are  approximately  70,000  arrivals  in 
U.S.  ports  annually.  Of  these,  50,000 
have  a  foreign  port  of  origin  and  the 
remaining  20,000  have  a  domestic  port 
of  origin.  Those  vessels  arriving  from 
foreign  ports  of  origin  have  already  been 
reporting  ballast  water  management 
practices  under  existing  regulations. 
Under  the  proposed  rule,  the  20,000 
arrivals  from  domestic  ports  will  now 
submit  ballast  water  reports. 

Based  on  the  current  collection,  we 
estimate  that  each  ballast  water  report 
takes  40  minutes  (0.666  hours)  to 


complete  the  form  and  submit  it  to  the 
Coast  Guard.  We  estimate  that  it  costs 
$35  per  hoiu'  for  the  labor  to  complete 
and  submit  each  form.  If  there  are 
20,000  arrivals  from  domestic  ports 
aimually,  this  means  the  annual  cost  of 
the  proposed  rule  is  $466,667  ($35  x 
0.666  hours  x  20,000  ballast  water 
reports). 

The  benefit  of  the  proposed  rule  is  an 
increase  in  the  amount  and  quality  of 
BWM  information  provided  to  the  Coast 
Guard.  This  will  allow  the  Coast  Guard 
to  more  accurately  analyze  and  assess 
the  BWM  practices  and  delivery 
patterns  of  vessels  navigating  in  U.S. 
waters  and  take  appropriate 
progranunatic  action. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

We  do  not  expect  that  a  substantial 
number  of  small  businesses  will  be 
significantly  affected  by  this 
rulemaking.  The  final  rule 
implementing  NISA,  published  in 
November  of  2001  (66  FR  58381),  was 
able  to  certify  that  a  significant  number 
of  small  entities  were  npt  substantially 
affected  by  that  rule.  We  do  not  expect 
that  this  will  change  by  increasing  the 
number  of  vessels  subject  to  the 
reporting  requirements,  to  cover  all 
vessels  equipped  with  ballast  water 
tanks  that  are  bound  for  ports  or  places 
within  the  United  States,  since  the  cost 
per  ballast  water  report  is  only  $23  (40 
minutes  x  $35/hours). 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  you  think 


that  your  business,  organization,  or 
governmental  jurisdiction  qualifies  as  a 
small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  In  your 
comment,  explain  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  Lieutenant 
Commander  Mary  Pat  McKeown  at  202- 
267-0500. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

Title:  Ballast  Water  Management  for 
Vessels  with  Ballast  Tanks  Entering  U.S. 
Waters 

Summary  of  the  Collection  of 
Information:  The  proposed  rule  will 
require  46,833  hours  of  labor  burden 
annually  for  mandatory  reporting  and 
recordkeeping  requirements. 

Need  for  Information:  The 
information  collection  requirement 
described  in  this  section  is  necessary  to 
carry  out  the  reporting  requirement  of 
title  16  U.S.C.  4711,  which  concerns  the 
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management  of  ballast  water  to  prevent 
the  introduction^f  aquatic  nuisance 
species  into  U.S.  waters. 

Proposed  Use  of  Information:  The 
purpose  of  the  information  collection  is 
to  more  fully  understand  and  respond  to 
the  threat  posed  by  ballast  water.  The 
Coast  Guard  and  researchers,  from  both 
private  and  other  govenunental 
agencies,  will  use  the  information  to 
assess  the  effectiveness  of  the  voluntary 
ballast  water  management  guidelines. 

The  collection  of  information  for  the 
proposed  rule  modifies  an  existing 
OMB-approved  collection  (0MB  2115- 
0598). 

Description  of  the  Respondents: 
Under  the  current  collection, 
respondents  are  vessel  owners  and 
operators  that  make  ports  of  call  in  the 
United  States  after  departing  a  foreign 
port.  Under  the  proposed  rule, 
respondents  will  also  include  vessel 
owners  and  operators  that  make  ports  of 
caU  in  the  United  States  after  departing 
another  U.S.  port. 

Number  of  Respondents:  The  existing 
OMB-approved  collection  number  of 
respondents  is  50,000  (respondents  are 
owners/operators  of  the  vessels  calling 
on  U.S.  ports  annually).  This  proposed 
rule  will  increase  the  number  of 
respondents  by  20,000,  since  now 
owners  and  operators  of  vessels  arriving 
from  domestic  ports  will  submit  ballast 
water  reports. 

Frequency  of  Response:  Owners/ 
operators  of  vessels  making  calls  in  U.S. 
ports  will  submit  ballast  water  reports 
as  necessary.  The  existing  OMB- 
approved  collection  number  of 
responses  is  50,000  (responses  are 
arrivals  at  U.S.  ports).  This  proposed 
rule  will  increase  the  number  of 
responses  by  20,000  (reports  for  vessels 
arriving  from  domestic  ports  of  origin) 
for  a  net  total  of  70,000  responses. 

Burden  of  Response:  The  existing 
OMB-approved  collection  burden  of 
response  is  approximately  40  minutes 
(0.666  hours)  (burden  of  response  is  the 
time  required  to  complete  the 
paperwork  requirements  of  the  rule  for 
a  single  response).  This  proposed  rule 
will  not  increase  the  burden  of 
response. 

Estimate  of  Total  Annual  Burden:  The 
existing  OMB-approved  collection  total 
annual  burden  is  33,500  hours  (total 
annual  burden  is  the  time  required  to 
complete  the  paperwork  requirements  of 
the  rule  for  all  responses).  This 
proposed  rule  will  increase  the  total 
annual  burden  by  13,333  horn's  for  a  net 
total  of  46,833  hours. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
this  proposed  rule  to  the  Office  of 


Management  and  Budget  (0MB)  for  its 
review  of  the  collection  of  information. 

We  ask  for  public  comment  on  the 
proposed  collection  of  information  to 
help  us  determine  how  useful  the 
information  is;  whether  it  can  help  us 
perform  our  functions  better;  whether  it 
is  readily  available  elsewhere;  how 
accurate  our  estimate  of  the  burden  of 
collection  is;  how  valid  our  methods  for 
determining  burden  are;  how  we  can 
improve  the  quality,  usefulness,  and 
clarity  of  the  information;  and  how  we 
can  minimize  the  biuden  of  collection. 

If  ybu  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  0MB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
ciurently  valid  control  number  from 
0MB.  Before  the  requirements  for  this 
collection  of  information  become 
effective,  we  will  publish  a  notice  in  the 
Federal  Register  of  OMB's  decision  to 
approve,  modify,  or  disapprove  the 
collection. 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132.  The  Aquatic 
Nuisance  Prevention  and  Control  Act 
contains  a  "savings  provision"  that 
saves  to  the  states  their  authority  to 
"adopt  or  enforce  control  measures  for 
aquatic  nuisance  species,  [and  nothing 
in  the  Act  will]  diminish  or  affect  the 
jurisdiction  of  any  States  over  species  of 
fish  and  wildlife."  16  U.S.C.  4725.  ft 
also  requires  that  "all  actions  taken  by 
Federal  agencies  in  implementing  the 
provisions  of  [the  Act]  be  consistent 
with  all  applicable  Federal,  State  and 
local  environmental  laws."  Thus,  the 
congressional  mandate  is  clearly  for  a 
Federal-State  cooperative  regime  in 
combating  the  introduction  of  aquatic 
nuisance  species  into  U.S.  waters  from 
ship's  ballast  tanks.  This  makes  it 
unlikely  that  preemption,  which  would 
necessitate  consultation  with  the  States 
under  Executive  Order  13132,  will 
occur.  If,  at  some  later  point  in  the 
rulemaking  process  we  determine  that 
preemption  may  become  an  issue,  we 
will  develop  a  plan  for  consultation 
with  affected  states/localities. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
thefr  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiu'e  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 


$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice    . 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of  , 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Eflfects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  pf  this  proposed 
rule  and  concluded  that,  under 
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paragraph  6(b)  of  the  Appendix  to 
"National  Environmental  Policy  Act: 
Coast  Guard  Procediues  for  Categorical 
Exclusions,  Notice  of  Final  Agency 
Policy"  (67  FR  48243).  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
falls  under  congressionally  mandated 
regulations.  Analyses  of  these  types  of 
regulations  and  their  respective 
environmental  reviews  have  determined 
these  actions  do  not  normally  have 
significant  effects  either  individually  or 
cumulatively  on  the  human 
environment.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  151 

Administrative  practice  and 
procedure,  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  151  as  follows: 

PART  151— VESSELS  CARRYING  OIL, 
NOXIOUS  LIQUID  SUBSTANCES, 
GARBAGE,  MUNICIPAL  OR 
COMMERCIAL  WASTE,  AND  BALLAST 
WATER 

Subpart  C — Ballast  Water  Management 
for  Control  of  Nonindigenous  Species 
In  the  Great  Lakes  and  Hudson  River 

1.  The  authority  citation  for  part  151 
subpart  C  continues  to  read  as  follows: 

Authority:  16  U.S.C.  4711;  49  CFR  1.46. 

2.  Add  §  151.1518  to  read  as  follows: 

§  1 51 .1 51 8    Penalties  for  failure  to  conduct 
ballast  water  exchange. 

(a)  A  person  who  violates  this  subpart 
is  liable  for  a  civil  penalty  in  cin  amount 

.  not  to  exceed  $25,000.  Each  day  of  a 
continuing  violation  constitutes  a 
separate  violation.  A  vessel  operated  in 
violation  of  the  regulations  is  liable  in 
rem  for  any  civil  penalty  assessed  under 
this  subpart  for  that  violation. 

(b)  A  person  who  knowingly  violates 
the  regulations  of  this  subpart  is  guilty 
of  a  class  C  felony. 

Subpart  D — Ballast  Water  Management 
for  Control  of  Nonindigenous  Species 
in  Waters  of  the  United  States 

3.  The  authority  citation  for  33  CFR 
part  151  subpart  D  continues  to  read  as 
follows: 

Authority:  16  U.S.C.  4711;  49  CFR  1.46. 

4.  Revise  §  151.2005  to  read  as 
follows: 


§  1 51 .2005    To  which  vessels  does  this 
subpart  apply? 

Unless  exempted  in  §§  151.2010  or 
151.2015,  this  subpart  applies  to  all 
vessels,  U.S.  and  foreign,  equipped  with 
ballast  tanks,  that  operate  in  the  waters 
of  the  United  States  and  are  bound  for 
ports  or  places  in  the  United  States. 

5.  Add  §  151.2007  to  read  as  follows: 

§  1 51 .2007    What  are  the  penalties  for 
violations  of  the  mandatory  provisions  of 
this  subpart? 

(a)  A  person  who  violates  this  subpart 
is  liable  for  a  civil  penalty  not  to  exceed 
$25,000.  Each  day  of  a  continuing 
violation  constitutes  a  separate 
violation.  A  vessel  operated  in  violation 
of  the  regulations  is  liable  in  rem  for  any 
civil  penalty  assessed  under  this  subpart 
for  that  violation. 

(b)  A  person  who  knowingly  violates 
the  regulations  of  this  subpart  is  guilty 
of  a  class  C  felony. 

§151.2010    [Amended] 

6.  In  §151.2010: 

(a)  remove  from  the  introductory  text, 
the  word  "Four"  and  add,  in  its  place, 
the  word  "Three"; 

(b)  remove  paragraphs  (b)  and  (d); 

(c)  redesignate  paragraph  (c)  as  (b); 

(d)  and  add  new  paragraph  (c)  to  read 
as  follows: 

§  1 51 .201 0    Which  vessels  are  exempt  from 
the  mandatory  requirements? 

(c)  A  vessel  that  operates  exclusively 
within  one  Captain  of  the  Port  (COTP) 
Zone. 

§151.2015    [Amended] 

7.  In  §  151.2015  remove  the  number 
"151.2040"  and  add  in  its  place  the 
number  "151.2041". 

§151.2025    [Revised] 

8.  Amend  §  151.2025(b)  by  adding,  in 
alphabetical  order,  the  definitions  for 
"Exclusive  Economic  Zone  (EEZ)", 
"port  or  place  of  departure"  and  "port 
or  place  of  destination",  and  revise  the 
definitions  of  "Captain  of  the  Port 
(COTP)"  and  "Voyage".  The  new  and 
revised  definitions  read  as  follows: 

§  1 51 .2025    What  definitions  apply  to  this 
subpart? 

(a)*   *   * 

(b)*  *  * 

Captain  of  the  Port  (COTP)  means  the 
Coast  Guard  officer  designated  as  the 
COTP,  or  a  person  designated  by  that 
officer,  for  the  COTP  zone  covering  the 
U.S.  port  of  destination.  These  COTP 
zones  are  listed  in  33  CFR  part  3. 
***** 

Exclusive  Economic  Zone  (EEZ) 
means  the  area  established  by 
Presidential  Proclamation  Number  5030, 


dated  March  10. 1983  (48  FR  10605,  3 
CFR.  1983  Comp.,  p.  22)  which  extends 
from  the  base  line  of  the  territorial  sea 
of  the  United  States  seaward  200  miles, 
and  the  equivalent  zone  of  Canada. 
***** 

Port  or  place  of  departure  means  any 
port  or  place  in  which  a  vessel  is 
anchored  or  moored. 

Port  or  place  of  destination  means  any 
port  or  place  to  which  a  vessel  is  bound 
to  anchor  or  moor. 
***** 

Voyage  means  any  transit  by  a  vessel 
destined  for  any  United  States  port  or 
place. 

***** 

9.  Revise  §  151.2040  and  its  section 
heading  to  read  as  follows: 

§  1 51 .2040    What  are  the  mandatory  Ballast 
Water  Management  requirements  for 
vessels  equipped  with  ballast  tanks  that 
operate  in  the  waters  of  the  United  States 
and  are  bound  for  ports  or  places  in  the 
United  States? 

(a)  A  vessel  bound  for  the  Great  Lakes 
or  Hudson  River,  which  has  operated 
beyond  the  EEZ  (which  includes  the 
equivalent  zone  of  Canada)  during  any 
part  of  its  voyage  regardless  of 
intermediate  ports  of  call  within  the 
waters  of  the  United  States  or  Canada, 
must  comply  with  §§  151.2041  and     - 
151.2045  of  this  subpart,  as  well  as  with 
the  provisions  of  subpart  C  of  this  part. 

(b)  A  vessel  engaged  in  the  foreign 
export  of  Alaskan  North  Slope  Crude 
Oil  must  comply  with  §§  151.2041  and 
151.2045  of  this  subpart,  as  well  as  with 
the  provisions  of  15  CFR  754.2(j)(l){iii). 
That  section  (15  CFR  754.2(j)(l)(iii)) 
requires  a  mandatory  program  of  deep 
water  ballast  exchange  unless  doing  so 
would  endanger  the  safety  of  the  vessel 
or  crew. 

(c)  A  vessel  not  included  in 
paragraphs  (a)  or  (b)  of  this  section  that 
operates  in  the  waters  of  the  United 
States  and  is  bound  for  ports  or  places 
in  the  United  States  must  comply  with 
§§151.2041  and  151.2045  of  this 
subpart. 

(a)  This  subpart  does  not  authorize 
the  discharge  of  oil  or  noxious  liquid 
substances  (NLS)  in  a  manner 
prohibited  by  United  States  or 
international  laws  or  regulations.  Ballast 
water  carried  in  any  tank  containing  a 
residue  of  oil,  NLS,  or  any  other 
pollutant  must  be  discharged  in 
accordance  with  applicable  regulations.. 

(e)  This  subpart  does  not  affect  or 
supercede  any  requirement  or 
prohibition  pertaining  to  the  discharge 
of  ballast  water  into  the  waters  of  the 
United  States  under  the  Federal  Water 
Pollution  Control  Act  (33  U.S.C.  1251  to 
1376). 
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§  1 51 .2041     [Redesignated] 

10.  Redesignate  the  old  §  151.2041  as 
the  new  §151.2043. 

11.  Add  new  §  151.2041  to  read  as 
follows: 

§  1 51 .2041    What  are  the  Mandatory  Ballast 
Water  Reporting  Requirements  for  all 
vessels  equipped  with  ballast  tanks  t>ound 
for  ports  or  places  in  the  United  States? 

(a)  Reporting  requirements  exist  for 
each  vessel  bound  for  ports  or  places  in 
the  United  States  regardless  of  whether 
vessel  operated  outside  of  the  EEZ 
(which  includes  the  equivalent  zone  of 
Canada),  imless  exempted  in 
§§151.2010  or  151.2015. 

(b)  The  master,  owner,  operator, 
agent,  or  person-in-charge  of  a  vessel  to 
whom  this  section  applies  must  provide 
the  information  required  by  §  151.2045 
in  electronic  or  written  form  to  the 
Commandant,  U.S.  Coast  Guard  or  the 
appropriate  COTP  as  follows: 

(1)  For  any  vessel  boimd  for  the  Great 
Lakes  from  outside  the  EEZ  (which 
includes  the  equivalent  zone  of  Canada). 

(i)  You  must  fax  the  required 
information  at  least  24  hours  before  the 
vessel  arrives  in  Montreal,  Quebec  to 
either  the  USCG  COTP  Buffalo,  Massena 
Detachment  (315-764-3283),  or  the  St. 
Lawrence  Seaway  Development 
Corporation  (315-764-3250);  or 

(ii)  If  you  are  not  a  U.S.  or  Canadian 
Flag  vessel,  you  may  complete  the 
ballast  water  information  section  of  the 
St.  Lawrence  Seaway  required  "Pre- 


entry  Information  from  Foreign  Flagged 
Vessels  Form"  and  submit  it  in 
accordance  with  the  applicable  Seaway 
Notice  in  lieu  of  this  requirement. 

(2)  For  a  vessel  bound  for  the  Hudson 
River  north  of  the  George  Washington 
Bridge  entering  from  outside  the  EEZ 
(which  includes  the  equivalent  zone  of 
Canada).  You  must  fax  the  information 
to  the  COTP  New  York  (718-354-4249) 
at  least  24  hours  before  the  vessel  enters 
New  York,  New  York. 

(3)  For  any  vessel  not  addressed  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  which  is  equipped  with  ballast 
water  tanks  and  bound  for  ports  or 
places  in  the  United  States.  If  your 
voyage  is  less  than  24  hoiu-s,  you  must 
report  before  departing  your  port  or 
place  of  departiu-e.  If  your  voyage 
exceeds  24  hours,  you  must  report  at 
least  24  hours  before  arrival  at  your  port 
or  place  of  destination.  All  required 
information  is  to  be  sent  to  the  National 
Ballast  Information  Clearinghouse 
(NBIC)  using  only  one  of  the  following 
means: 

(i)  Internet  at  http://invasions.si.edu/ 

ballast.htm;  or 
(ii)  E-mail  to  ballast@serc.si.edu;  or 
(iii)  Fax  to  301-261-4319;  or 
(iv)  Mail  to  U.S.  Coast  Guard,  c/o 

SERC  (Smithsonian  Enviroiunental 

Research  Center),  P.O.  Box  28, 

Edgewater,  MD  21037-0028. 
(c)  A  single  report  that  includes  the 

ballast  discharge  information  for 


consecutive  voyages  between  U.S.  ports, 
or  between  U.S.  and  Canadian  ports  on 
the  Great  Lakes,  will  be  accepted. 

(d)  If  the  information  submitted  in 
accordance  with  this  section  changes, 
you  must  submit  an  amended  form 
before  the  vessel  departs  the  waters  of 
the  United  States. 

§151.2043    [Amended] 

12.  In  newly  designated  §  151.2043: 

(a)  In  the  section  heading,  after  the 
words  "Hudson  River."  add  the  words 
"after  operating  outside  the  EEZ  or 
Canadian  equivalent";  and 

(b)  In  paragraphs  151.2043(a)  and 
151.2043(a)(1)  remove  the  number 

"§  151.2040(c)(4)"  and  add  in  its  place 
the  number,  "§  151.2041". 

§151.2045    [Amended] 

13.  In  §  151.2045(a)  remove  the  phrase 
"entering  the  waters  of  the  United  States 
after  operating  beyond  the  EEZ"  and 
add  in  its  place,  the  phrase  "bound  for 

a  port  or  place  in  the  United  States". 

14.  Amend  Appendix  to  Subpart  D  of 
Part  151— BALLAST  WATER 
REPORTING  FORM  AND 
INSTRUCTIONS  FOR  BALLAST 
WATER  REPORTING  FORM  by  revising 
the  "Where  to  send  this  form" 
instructions  to  read  as  follows: 


Where  To  Send  This  Form 


[vessel 


Is  equipped  with  ballast  water  tanks  bound  for  all  ports  or  places  within  the  waters  of  the  United  States  after  operating  outskle  tt>e  EEZ 

(whk;h  includes  the  equivalent  zone  of  Canada).] 


Bound  for: 


You  must  sutHnit  your  report  as  detailed  bek>w: 


The  Great  Lakes 


Hudson  River  north  of  the  George  Washington 
Bridge. 


All  other  U.S.  Ports 


Fax  the  infomiation  at  least  24  hours  before  the  vessel  arrives  in  Montreal,  Ouet>ec,  to  the 
USCG  COTP  Buffalo,  Massena  Detachment  (315-764-3283)  or  to  ttie  Saint  Lawrence  Sea- 
way Development  Corporation  (315-764-3250). 

In  lieu  of  faxing,  vessels  that  are  not  U.S.  or  Canadian  flagged  may  complete  the  ballast  water 
information  section  of  the  St.  Lawrence  Seaway  "Pre-entry  information  from  Foreign 
Flagged  Vessel  Form". 

Fax  the  infonnatk>n  to  the  COTP  New  York  at  (718-354-4249)  at  least  24  hours  before  the 
vessel  arrives  at  New  York,  New  York. 

'Note:  Vessels  entering  COTP  New  Yorit  Zone  wh«h  are  not  bound  up  the  Hudson  River 
north  of  George  Washington  Bridge  shouW  submit  tf>e  form  in  accordance  with  ttie  instruc- 
tions in  the  folk)wing  block. 

Report  before  departing  the  port  or  place  of  departure  if  voyage  is  less  than  24  hours,  or  at 
least  24  hours  before  amval  at  the  port  or  place  of  destinafk)n  if  ttie  voyage  exceeds  24 
hours;  and  submit  the  required  infonmation  to  the  Natkinal  Ballast  Informatkxi  Clearinghouse 
(NBIC)  by  one  of  the  foltowing  means: 

Via  the  Internet  at  http://invasions.si.edu/ballast.htm;        ^^'^^ 

E-mail  to  ballast@serc.si.edu;  "^^v 

Fax  to  301-261^*319;  or  .  \v 

Mail  the  infonnation  to  U.S.  Coast  Guard,  c/o  SERC.  P.O.  Box  28,  Edgewater,  MD  21037- 
0028. 
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[Vessels  that  have  not  operated  outside  the  EEZ,  which  are  equipped  with  ballast  water  tanks  and  are  bound  for  all  ports  or  places  within  the 
^  waters  of  the  United  States.] 


Bound  for: 


All  U.S.  ports  including  the  Great  Lakes  and 
Hudson  River  North  of  George  Washington 
Bridge. 


You  must  submit  your  report  as  detailed  below: 


Report  before  departing  the  port  or  place  of  departure  if  voyage  is  less  than  24  hours,  or  at 
least  24  hours  before  anival  at  the  port  or  place  of  destination  if  the  voyage  exceeds  24 
hours;  and  submit  the  required  information  to  the  National  Ballast  Information  Clearinghouse 
(NBIC)  by  one  of  the  following  means: 

Via  the  Internet  at  http://invasions.si.edu/ballast.htm: 

E-mail  to  ballast@serc.si.edu;  Fax  to  301-261-4319;  or  Mail  to  U.S.  Coast  Guard,  c/o  SERC, 
PO  Box  28,  Edgewater,  MD  21037-0028. 


If  any  information  changes,  send  an 
amended  form  before  the  vessel  departs 
the  waters  of  the  United  States. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  Coast  Guard  estimates  that 
the  average  burden  for  this  report  is  35 
minutes.  You  may  submit  any 
comments  concerning  the  accuracy  of 
this  burden  estimate  or  any  suggestions 
for  reducing  the  burden  to: 
Commandant  (G-MSO),  U.S.  Coast 
Guard,  2100  Second  St.  SW, 
Washington,  DC  20593-0001,  or  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (2115-0598), 
Washington,  DC  20503. 

Dated:  December  23,  2002. 
Thomas  H.  Collins, 

Admiral.  U.S.  Coast  Guard,  Commandant. 
[FR  Doc.  03-100  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  4910-1  S-4> 


POSTAL  SERVICE 
39  CFR  Part  111 


Standards  Governing  the  Design  of 
Apartment  House  Mailboxes 

AGENCY:  Postal  Service. 

ACTION:  Notice  of  intent  to  establish  a 

Consensus  Committee  and  notice  of  first 

meeting. 

SUMMARY:  The  Postal  Service  intends  to 
establish  a  Consensus  Committee  to 
develop  recommendations  for  revision 
of  USPS  STD  4B,  which  governs  the 
design  of  apartment  house  mailboxes. 
The  committee  will  develop  and  adopt 
its  recommendations  through  a 
consensus  process.  The  committee  will 
consist  of  persons  who  represent  the 
interests  affected  by  the  proposed  rule, 
including  apartment  house  type  mailbox 
manufactiu-ers,  mailbox  distributors, 
mailbox  installers  and  servicers,  postal 
customers,  and  apartment  house 
builders,  owners  and  managers.  The 
purpose  of  this  Notice  is  to  apprise  the 


public  of  the  intent  to  establish  the 
committee;  provide  the  public  with 
information  regarding  the  committee; 
solicit  public  comment  on  the  proposal 
to  establish  the  committee  and  the 
proposed  membership  of  the  committee; 
explain  how  persons  may  apply  or 
nomii>ate  others  for  membership  on  the 
committee;  and  announce  the 
approximate  date  of  the  first  committee 
meeting. 

DATES:  The  Postal  Service  must  receive 
written  comments,  requests  for 
representation  or  membership  on  the 
committee,  and  nominations  for 
membership  on  the  committee  no  later 
than  February  5,  2003.  The  first 
committee  meeting  is  tentatively 
scheduled  for  some  time  during  the  first 
two  weeks  of  February  2003. 
ADDRESSES:  The  first  committee  meeting 
is  tentatively  scheduled  to  be  held  at 
U.S.  Postal  Service  Headquarters,  475 
L'Enfant  Plaza,  SW.,  Washington,  DC 
20260.  Mail  comments  and  all  other 
communications  regarding  the 
committee  to  Jeffery  W.  Lewis,  Room 
7142,  at  the  same  address.  Comments 
transmitted  by  fax  or  email  will  not  be 
accepted.  Committee  documents  will  be 
available  for  public  inspection  and 
copying  between  9  a.m.  and  4  p.m. 
weekdays  on  the  11th  floor  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffery  W.  Lewis  (202)  268-4757. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

U.S.  Postal  Service  Standard  4B 
(USPS  STD  4B),  Receptacles,  Apartment 
House,  Mail,  governs  the  design  of 
apartment  house  mailboxes.  The  current 
standard,  adopted  in  1975,  prescribes 
design  limitations  in  terms  that  are  no 
longer  consistent  with  the  operational 
requirements  of  the  Postal  Service. 
Primary  issues  to  be  addressed  by  the 
committee  will  include  increasing 
design  flexibility  within  the  Postal 
Service's  operational  requirements; 
improving  safety  and  mail  security;  and 
replacing  existing  mailboxes  that- do  not 


satisfy  the  requirements  of  the  new 
standard.  The  committee  may  also 
consider  other  issues  at  its  discretion 
and  within  the  scope  set  forth  in 
paragraph  II. 

II.  Scope  of  the  Rule 

The  contents  of  the  new  standard  will 
consist  of  regulations  on  apartment 
house  and  office  building  mailbox 
design  characteristics  and  the 
replacement  of  existing  mailboxes  that 
do  not  satisfy  the  requirements  of  the 
new  standard. 

in.  New  and  Pending  Applications 

Beginning  on  February  5,  2003,  the 
Postal  Service  will  take  no  further 
action  on  new  or  pending  applications 
for  approval  of  apartment  house  type 
mailbox  designs,  or  on  applications  for 
modifications  to  approved  apartment 
house  type  mailbox  designs,  until  the 
revision  of  the  standard  is  complete. 
This  action  is  consistent  with  past 
practice,  and  is  necessary  to  avoid 
approving  designs  under  the  current 
standard  that  may  not  be  permissible 
under  the  new  standard,  or 
disapproving  applications  under  the 
current  standard  that  would  be 
approved  under  the  new  standard. 

rv.  Consensus  Process 

In  a  consensus  process, 
representatives  of  interests  that  would 
be  substantially  affected  by  the  new  rule 
meet  as  an  advisory  committee  to 
negotiate  among  themselves  and  with 
the  agency  to  reach  a  consensus  on  a 
proposed  rule.  As  part  of  the  consensus 
process,  the  agency  agrees  to  use  the 
committee's  recommendation  as  the 
basis  of  the  proposed  rule,  and  each 
private  interest  agrees  to  support  the 
cfommittee's  recommendation  and  the 
proposed  rule  to  the  extent  that  it 
reflects  the  recommendation. 

A  feasibility  study,  performed  by  a 
neutral  convenor,  and  using  the 
Negotiated  Rulemaking  Act,  5  U.S.C. 
561  et  seq.  as  a  guide,  recommended 
that  the  Postal  Service  initiate  a 
consensus  process.  In  reaching  this 
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recommendation,  the  convenor 
determined  that:  (1)  There  is  a  need  for 
the  rule;  (2)  there  are  a  limited  number 
of  identifiable  interests  significanUy 
impacted  by  the  rule;  (3)  a  committee 
can  be  created  with  balanced 
representation  which  can  represent  the 
identified  interests  and  can  negotiate  in 
good  faith;  (4)  consensus  on  the  issues 
appears  likely;  (5)  the  consensus  process 
will  not  unduly  delay  the  issuance  of 
the  rule;  (6)  the  agency  has  resources 
and  is  willing  to  assist  the  consensus 
process;  and  (7)  the  agency,  within  the 
constraints  of  the  law,  will  use  the 
advisory  committee's  consensus  as  the 
basis  of  the  rule  for  notice  and 
comment. 

V.  Participants 

The  committee  will  include  a 
representative  from  the  Postal  Service 
and  representatives,  to  be  selected  by 
the  Postal  Service,  from  persons  and/ or 
organizations  that  will  be  significantly 
affected  by  this  rule.  Each  representative 
may  also  name  an  alternate  who  may 
attend  all  committee  meetings  and  will 
serve  in  place  of  the  primary 
representative  if  necessary.  The 
designated  Postal  Service  representative 
will  be  authorized  to  represent  the 
agency  in  the  committee,  and  will 
participate  in  its  activities,  discussions, 
and  deliberations. 

The  convenor  has  recommended  that 
the  Postal  Service  invite  certain 
organizations  to  participate  in  the 
consensus  process.  The  convenor  has 
contacted  these  organizations,  which 
have  indicated  their  willingness  to  serve 
on  the  committee.  Therefore,  the  Postal 
Service  proposes  to  invite  the  following 
organizations  to  participate  in  the 
consensus  process: 
Representing  approved  apartment 

house-type  mailbox  manufacturers: 

\l.  American  Eagle  Manufactiuing  Co. 

2.  American  Locker  Security  Systems 

3.  Auth-Florence  Manufacturing  Co. 

4.  Bommer  Industries,  Inc. 

5.  Jensen  Industries,  Inc. 
B.  Mail  Security 

7.  Salsbury  Industries 
Representing  apartment  house-type 

mailbox  distributors,  installers,  and 
j    servicers: 
B.  Postal  Products,  Inc. 
Representing  management, 

construction,  and  consumer 

interests: 
9.  Associated  Builders  &  Contractors 
tlO.  Association  of  General  Contractors 
fll.  Building  Owners  &  Managers 
I    Association  International 
%2.  Direct  Marketing  Association 

13.  Magazine  Publishers  of  America 

14.  National  Association  of 


Homebuilders 

15.  National  Association  of  Housing  & 
Redevelopment  Officials 

16.  National  Association  of  Realtors 

17.  National  Multi-Housing  Council 

18.  Parcel  Shippers  Association 

VI.  Tentative  Schedule 

The  first  committee  meeting  is 
tentatively  scheduled  for  some  time 
during  the  first  2  weeks  of  February 
2003,  at  U.S.  Postal  Service 
Headquarters,  475  L'Enfant  Plaza,  SW., 
Washington,  DC.  Subsequent  meetings 
will  be  scheduled  by  the  committee,  at 
the  same  location,  and  are  expected  to 
occur  approximately  4  to  6  weeks  apart. 

Vn.  Nominations  and  Applications 

Persons  and  organizations  that  will  be 
significantly  affected  by  this  rule  may 
apply  for  membership  on  the  committee 
or-  nominate  another  person  or 
organization  for  membership.  Each 
nomination  or  application  must  include: 
(1)  The  name  of  the  applicant  or 
nominee  and  a  description  of  the 
interests  that  person  or  organization 
represents;  (2)  evidence  that  the 
applicant  or  nominee  is  authorized  to 
represent  the  interests  the  person 
proposes  to  represent;  (3)  the  reasons 
the  applicant  or  nominator  believes  its 
interests  or  those  of  its  nominee  are 
sufficiently  different  from  the  those  of 
organizations  listed  above  that  those 
interests  would  not  be  adequately 
represented  by  the  members  of  the 
committee  as  proposed.  All  nominations 
and  applications  must  be  received  by 
the  Postal  Service  at  the  address  above 
no  later  than  February  5,  2003.  The 
Postal  Service  reserves  the  right  to 
refuse  nominations  and  applications 
that  do  not  fulfill  these  requirements. 
The  Postal  Service,  with  the  advice  of 
the  convenor,  will  select  committee 
members  that  provide  adequate 
representation  of  each  significantly 
ciffected  interest  rather  than  every 
individual  and  organization  affected  by 
the  rule. 

Vm.  Procedures  and  Guidelines 

(A)  Facilitator 

The  Postal  Service  has  selected  a 
neutral,  impartial  facilitator  to  serve  as 
chairman  of  the  committee  meetings. 
The  facilitator  will  assist  committee 
members  conduct  discussions;  help 
committee  members  define  issues  and 
reach  consensus;  and  manage  the 
minutes,  agendas,  and  other  records  of 
the  committee. 

(B)  Good  Faith 

Committee  members  must  be 
committed  to  negotiate  in  good  faith  and 
be  authorized  by  the  individuals  and/or 


organization(s)  they  represent  to  do  so. 
Therefore,  senior  individuals  within 
each  interest  group  should  be 
designated  to  serve  on  the  committee. ' 
Also,  committee  members  must  commit 
to  support  the  final  consensus 
recommendation  of  the  committee. 

(C)  Administrative  Support 

Administrative  support  will  be 
provided  by  the  Postal  Service  at  its 
headquarters  offices. 

(D)  Consensus  ' 

"Consensus"  is  defined  for  the 
piuposes  of  this  rulemaking  as  the 
unanimous  concurrence  among  the 
committee  members  unless  the 
committee  explicitly  adopts  a  different 
definition. 

(E)  Committee  Procedures 

Under  the  general  guidance  of  the 
facilitator,  and  subject  to  legal 
requirements,  the  committee  will 
establish  procedures  and  ground  rules. 

(F)  Records 

The  facilitator  will  prepare  minutes  of 
all  committee  meetings.  These  minutes 
will  be  available- for  public  inspection 
and  copying  as  stated  above. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

[FR  Doc.  03-139  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  7nO-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-7435-3] 

Reopening  of  Comment  Period  for 
Proposed  Exclusion  for  Identifying  and 
Listing  Hazardous  Waste  and  A 
Determination  of  Equivalent 
Treatment;  ProposcKl  Rule 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule;  notice  of 

reopening  of  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA,  also,  'the  Agency'  or  'we') 
is  reopening  the  period  for  submitting 
public  comments  on  our  previous 
proposal  to  approve  two  petitions 
submitted  by  the  University  of 
California — E.O.  Lawrence  Berkeley 
National  Laboratory  (or  LBNL).  The 
Agency  initially  announced  this 
proposed  decision  in  the  July  31.  2002 
Federal  Register  (67  FR  49649).  The 
first  petition  requested  EPA  to  grant  a 
one-time,  generator-specific  exclusion 
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(or  'delisting')  of  certain  LBNL  treatment 
residues  from  the  list  of  RCRA 
hazardous  waste.  The  second  petition 
requested  EPA  to  grant  a  "determination 
of  equivalent  treatment"  (DET)  for  a 
catalytic  chemical  oxidation  (CCO) 
technology  that  LBNL  used  to  treat  their 
original  mixed  waste. 

For  the  first  petition,  EPA  reviewed 
all  of  the  waste-specific  information 
provided  by  LBNL  and  determined  that 
the  petitioned  waste  (tritiated  water 
with  no  detectable  organic  chemical 
constituents)  was  non-hazardous.  For 
the  second  petition,  EPA  reviewed  all  of 
the  specific  CCO  treatment  information 
provided  by  LBNL  and  determined  that 
the  CCO  treatment  was  equivalent  to 
combustion. 

EPA  received  a  written  request  for  an 
informal  public  hearing.  Exercising  the 
discretion  set  forth  in  the  rules  for 
rulemaking  petitions,  EPA  has  granted 
the  request  and  will  hold  a  public 
hearing.  The  purpose  of  the  hearing  will 
be  to  hear  oral  comments  on  our 
tentative  decision. 

DATES:  The  public  hearing  will  be  held 
on  January  23,  2003  at  7  p.m.  EPA  is 
reopening  the  public  comment  period 
and  we  will  accept  public  comments  on 
these  proposed  decisions  until  February 
6,  2003.  We  will  stamp  comments 
postmarked  after  the  close  of  the 
comment  period  as  "late."  These  "late" 
comments  may  not  be  considered  in 
formulating  a  final  decisions. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  North  Berkeley  Senior  Center 
at  1901  Hearst  Avenue,  Berkeley, 
California.  Please  send  two  copies  of , 
yoiu  comments  to  Rich  Vaille,  Associate 
Director,  Waste  Management  Division 
(WST-1),  U.S.  Environmental  Protection 
Agency.  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency 
Records  Center,  75  Hawthorne  Street, 
San  Francisco,  CA  94105,  and  is 
available  for  viewing  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  The  docket  contains 
the  petition,  all  information  submitted 
by  the  petitioner,  and  all  information 
used  by  EPA  to  evaluate  the  petition. 
Call  flie  EPA  Region  9  RCRA  Record 
Center  at  (415)  947-4596  for 
appointments.  The  public  may  copy 
material  from  the  regulatory  docket  at 
SO.  15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  contact  the  RCRA 
Hotline  at  800-424-9346.  For  technical 
information  on  specific  aspects  of  these 
petitions,  contact  Cheryl  Nelson  at  the 


address  above  or  at  415-972-3291,  e- 
mail  address:  nelson.cheryI@epa.gov. 

Dated:  December  20,  2002. 
Richard  Vaille, 

Acting  Director,  Waste  Management  Division, 

Region  IX. 

[FR  Doc.  03-174  Filed  1-3-03;  8:45  ami 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 

[DA  02  02-3504,  MB  Docket  No.  02-283, 
RM-10614] 

Radio  Broadcasting  Services;  Buffalo, 
OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Robert 
Fabian  proposing  the  allotment  of 
Channel  224C2  at  Buffalo,  Oklahoma,  as 
that  community's  first  local  FM  service. 
The  coordinates  for  Channel  224C2  at 
Buffalo  are  36-50-36  North  Latitude 
and  99-24-30  West  Longitude.  There  is 
a  site  restriction  19.8  kilometers  (12.3 
miles)  east  of  the  community. 
DATES:  Comments  must  be  filed  on  or 
before  February  10,  2003,  and  reply 
comments  on  or  before  February  25. 
2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Robert  Fabian,  4 
Hickory  Crossing  Lane,  Argyle,  Texas 
76226. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-383,  adopted  December  18,  2002, 
and  released  December  20,  2002.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  445 
Twelfth  Street,  SW,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International  Portals 
II,  445'l2th  Street,  SW,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-28^3,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 


Provisions  of /the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Mciking  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended]      ' 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Buffalo,  Channel 
224C2. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-168  Filed  1-3-03;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3456;  MB  Docket  No.  02-282;  RM- 
10615] 

Radio  Broadcasting  Services; 
Bridgeton,  and  Pennsaulten,  NJ    • 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comment  on  a  petition  for  rulemaking 
filed  on  behalf  of  Cohanzick 
Broadcasting  Corp.,  licensee  of  Station 
WSNJ-FM  and  New  Jersey  Radio 
Partners,  LLC,  assignee  of  Station 
WSNJ-FM,  requesting  the  substitution 
of  Channel  300A  for  Channel  299B  at 
Bridgeton,  New  Jersey,  and  reallotment 
of  Channel  300A  from  Bridgeton  to 
Pennsauken,  New  Jersey,  as  the 


Federal  Register /Vol.  68,  No.  3 /Monday,  January  6,  2003 /Proposed  Rules 


533 


community's  first  local  aural 
transmission  service,  and  modification 
of  Station  WSNJ-FM's  authorization  to 
reflect  the  changes.  This  petition  was 
originally  filed  as  an  amended  proposal 
in  MB  Docket  02-26  which  was 
terminated.  Channel  300A  can  be 
allotted  at  a  site  6.1  kilometers  (3.8 
miles)  northeast  of  Pennsauken  at 
coordinates  40-00-12  NL  and  75-01-19 
WL. 

DATES:  Comments  must  be  filed  on  or 
before,  February  10,  2003,  and  reply 
comments  on  or  before  February  25, 
2003. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-382,  adopted  December  13,  2002, 
and  released  December  16,  2002.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  II,  CY-A257,  445  Twelfth  Street, 
SW,  Washington,  DC.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  or  via  e-mail 
quaIexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  §  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  §§1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202Cb),  the  Table  of  FM 
Allotments  under  New  Jersey,  is 
amended  by  adding  Pennsauken,' 
Channel  300A  and  removing  Bridgeton, 
Channel  299B. 

Federal  Communications  Commission. 

fohn  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-167  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3455;  MB  Docket  No.  02-26;  RM- 
10362] 

Radio  Broadcasting  Services; 
Bridgeton  and  Elmer,  NJ 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule,  dismissal. 

SUMMARY:  In  this  document,  the 
Commission  dismisses  the  petition  for 
rulemaking  filed  by  Cohanzick 
Broadcasting  Corporation  requesting  the 
reallotment  of  Channel  299B  from 
Bridgeton,  New  Jersey,  to  Elmer,  New 
Jersey.  Petitioner,  by  filing  amended 
proposal  reque'sting  the  substitution  of 
Channel  300A  for  299B  at  Bridgeton  and 
reallotment  of  Channel  300A  from 
Bridgeton  to  Pennsauken,  New  Jersey, 
has  abandoned  interest  in  original 
proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  M.  McCauley,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-26, 
adopted  December  4,  2002,  and  released 
December  6,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street,  SW, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  quaIexint@aoI.com. 


Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,'  Audio  Division,  Media 

Bureau.        '  ., 

[FR  Doc.  03-166  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  021 22332»-2329-01 ;  I.D. 
121302A] 

RIN  0648-AQ26 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Bluefish  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  2003  specifications  for 

the  Atlantic  bluefish  fishery;  request  for 

comments. 

SUMMARY:  NMFS  proposes  2003 
specifications  for  the  Atlantic  bluefish 
fishery,  including  total  allowable 
landings  (TAL),  state-by-state 
commercial  quotas,  and  recreational 
harvest  limits  and  possession  limits  for 
Atlantic  bluefish  off  the  East  Coast  of 
the  United  States.  The  intent  of  the 
specifications  is  to  conserve  and  manage 
the  bluefish  resoiute  and  provide  for 
sustainable  fisheries. 
DATES:  Public  comments  must  be 
received  no  later  than  5  p.m..  Eastern 
Standard  Time,  on  January  21,  2003. 
ADDRESSES:  Copies  of  supporting 
documents,  including  the 
Environmental  Assessment  (EA),  Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
and  the  Essential  Fish  Habitat 
Assessment  (EFHA)  are  available  from: 
Daniel  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  Room  2115,  Federal  Building. 
300  South  New  Street.  Dover,  DE 
19904-6790.  The  EA,  IRFA.  and  EFHA 
are  accessible  via  the  Internet  at  httpj 
wvvw.nero.noaa.gov. 

Comments  on  the  proposed 
specifications  should  be  sent  to:  Patricia 
A.  Kurkul,  Regional  Administrator, 
Northeast  Regional  Office,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298.  Please  mark  the  envelope, 
"Comments— 2003  Bluefish 
Specifications."  Comments  also  may  be 
sent  via  facsimile  (fax)  to  978-281- 
9135.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
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FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Perra,  Fishery  Policy  Analyst,  (978) 
281-9153,  e-mail  at 
Paul.Perra@noaa.gov,  fax  at  (978)  281- 
9135. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Atlemtic 
Bluefish  Fishery  Management  Plan 
(FMP)  prepared  by  the  Mid-Atlantic 
Fishery  Management  Council  (Council) 
appear  at  50  CFR  part  648,  subparts  A 
and  J.  Regulations  requiring  annual 
specifications  are  found  at  §  648.160. 
The  FMP  requires  that  the  Council 
recommend,  on  an  annual  basis,  a  TAL, 
which  is  comprised  of  a  commercial 
quota  and  a  recreational  harvest  limit. 

The  FMP  also  requires  that:  (1)  The 
TAL  for  any  given  year  be  set  based  on 
the  fishing  mortality  rate  (F)  resulting 
from  the  stock  rebuilding  schedule 
contained  in  the  FMP,  or  the  estimated 
F  in  the  most  recent  fishing  year, 
whichever  is  lower;  and  (2)  a  total  of  17 
percent  of  the  TAL  be  allocated  to  the 
commercial  fishery,  as  a  quota,  with  the 
remaining  83  percent  allocated  as  a 
recreational  harvest  limit,  with  the 
stipulation  that,  if  17  percent  of  the  TAL 
is  less  than  10.50  million  lb  (4.8  million 
kg)  and  the  recreational  fishery  is  not 
projected  to  land  its  harvest  limit  for  the 
upcoming  year,  the  commercial  fishery 
may  be  allocated  up  to  10.50  million  lb 
(4.8  million  kg)  as  its  quota,  provided 
that  the  combination  of  the  projected 
recreational  landings  and  the 
commercial  quota  does  not  exceed  TAL. 

The  Council's  recommendations  must 
include  supporting  documentation,  as 
appropriate,  concerning  the 
environmental,  economic,  and  social 
impacts  of  the  recommendations.  NMFS 
is  responsible  for  reviewing  these 
recommendations  to  assure  they  achieve 
the  FMP  objectives,  emd  may  modify 
them  if  they  do  not.  NMFS  then 
publishes  proposed  specifications  in  the 
Federal  Register.  After  considering 
public  conunent,  NMFS  will  publish 
final  specifications  in  the  Federal 
Register. 


Proposed  2003  Specifications 

Proposed  TAL 

On  August  9,  2002,  the  Council 
adopted  specifications  for  the  2003 
Atlantic  bluefish  fishery.  NMFS  has 
reviewed  the  Council's  recommendation 
and  has  found  it  complies  with  the  FMP 
objectives.  Therefore,  NMFS  is 
proposing  to  implement  the  Council's 
recommended  specifications. 

For  the  2003  fishery,  the  stock 
rebuilding  program  in  the  FMP  would 
restrict  F  to  0.41.  However,  the  2001 
fishery  (the  most  recent  fishing  year  for 
which  F  can  be  calculated)  produced  an 
F  of  only  0.246.  So,  in  accordance  with 
the  FMP,  the  TAL  proposed  for  2003 
was  set  to  achieve  F=0.246.  The 
resulting  TAC  recommended  by  the 
Council  and  proposed  by  NMFS  is  39.5 
million  lb  (17.9  million  kg).  The  TAL  is 
calculated  by  deducting  discards, 
estimated  at  2.2  million  lb  (0.99  million 
kg)  for  2003,  from  the  TAC.  Therefore, 
the  proposed  TAL  for  2003  is  37.293 
million  lb  (16.916  million  kg). 

Proposed  Commercial  Quota  and 
Recreational  Harvest  Limit 

If  the  TAL  for  the  2003  fishery  were 
allocated  based  on  the  percentages 
specified  in  the  FMP,  the  commercial 
quota  would  be  6.339  million  lb  (2.875 
million  kg),  with  a  recreational  harvest 
limit  of  30.953  million  lb  (10.500 
million  kg).  However,  recreational 
landings  from  the  last  several  years  were 
much  lower  than  the  recreational 
allocation  for  2003,  ranging  between 
8.30  and  15.5  million  lb  (3.74  and  7.05 
million  kg).  Since  the  recreational 
fishery  is  not  projected  to  land  its 
30.953  million-lb  (12.153  million-kg) 
harvest  limit  in  2003,  this  allows  the 
specification  of  a  commercial  quota  of 
up  to  10.5  million  lb  (4.76  million  kg). 
NMFS  proposes  to  transfer  4.161 
million  lb  (1.887  million  kg)  from  the 
initial  2003  recreational  allocation  of 
30.953  million  lb  (12.153  million  kg), 
resulting  in  26.793  million  lb  (12.153 
million  kg)  for  the  2003  recommended 
recreational  harvest  limit  and  a 


proposed  commercial  quota  of  10.5 
million  lb  (4.744  million  kg).  The 
proposed  2003  commercial  quota  would 
be  the  same  amoimt  as  was  allocated  in 
2002  and  implemented  by  NMFS  and 
the  states  under  the  Atlantic  States 
Marine  Fisheries  Commission's 
Interstate  Fishery  Management  Plan  for 
Atlantic  Bluefish.  A  recreational 
possession  limit  of  15  fish/person  (same 
as  in  2002)  is  proposed,  and  also. 
141,900-lb  (64,365-kg)  research  set- 
aside  (RSA)  is  proposed.  Some  or  all  of 
the  RSA  amount  will  be  allocated  if 
research  proposals  to  utilize  it  are 
approved  for  award.  A  Request  for 
Proposals  was  published  to  solicit 
proposals  for  2003,  based  on  research 
priorities  identified  by  the  Council  (67 
FR  13602,  March  25.  2002).  The 
deadline  for  submission  was  May  13, 
2002.  One  research  project  that  would 
utilize  bluefish  RSA  has  been 
conditionally  approved  by  NMFS.  and 
is  under  finaJ  review  by  the  NOAA 
Grants  Office.  The  Council  and  NMFS 
have  recommended  an  RSA  allocation 
of  141.900  lb  (64.365  kg),  for  that 
project. 

If  all  of  the  bluefish  RSA  is  allocated, 
the  commercial  quota  would  be  10.460 
million  lb  (4.745  million  kg)  and  the 
recreational  harvest  limit  would  be 
26.691  million  lb  (12.107  million  kg). 
The  RSA,  the  commercial  quota,  and  the 
recreational  harvest  limit  will  be 
adjusted  in  the  final  rule  establishing 
the  annual  specifications  for  the 
bluefish  fishery,  if  necessary,  to  reflect 
RSA  allocations  to  projects  forwarded  to 
the  NOAA  Grants  Office  for  award.  If 
the  awards  are  not  made  for  any  reason, 
NMFS  will  publish  notification  in  the 
Federal  Register  to  restore  the  unused 
set-aside  amount  to  the  annual 
conunercial  and  recreational  allocations. 

Proposed  State  Commercial  Allocations 

Proposed  state  commercial  allocations 
for  the  recommended  2003  commercial   . 
quotas  are  shown  in  the  table  below, 
based  on  the  percentages  specified  in 
the  FMP  less  the  proposed  RSA 
allocation. 


2003  Commercial 

2003  Commercial  Quota  (kg) 

%  of  quota 

2003  Commercial 
Quota  (lb) 

2003  Commercial 
Quota  (kg) 

Quota  (lb) 

State 

Witti  Researcti  Set- 

With  Research  Set-Aside 

Aside 

ME 

0.6685 

70,193 

31,839 

6,992 

31,718 

NH 

0.4145 

43.523 

19,741 

43,357 

19,667 

MA 

6.7167 

705,254 

319,898 

702,570 

318.684 

Rl 

6.8081 

714,851 

324,251 

712,131 

323,021 

CT 

1.2663 

132,962 

60.310 

132,456 

60,082 

NY 

10.3851 

1 ,090,436 

494,613 

1,086,286 

492,736 

NJ 

14.8162 

1,555,701 

705,654 

1,549,782 

702,977 

DE 

1.8782 

197,211 

89,453 

196,461 

89,114 

MD 

3.0018 

315,189 

142,967 

313.990 

■142.425 
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State 

%  of  quota 

2003  Commercial 

2003  Commercial 

2003  Commercial 
Quota  (lb) 

2003  Commercial  Quota  (kg) 

Quota  (lb) 

Quota  (kg) 

Witti  Research  Set- 

With  Research  Set-Aside 

> 

Aside 

VA 

1 1 .8795 

.    1.247,348 

565,787 

1,242,601 

563,640 

N( 

32.0608 

3,366,384 

,.  1,526,966 

3,353,575 

1,521.172 

SC 

0.0352 

3,696 

1,676 

3.682 

1,670 

GA 

0.0095 

998 

452 

994 

451 

FL 

10.0597 

1,056,269 

479,115 

1,052,249 

477.2S7 

Total 

100.0000 

10,500,000 

4,762,720 

10,460,058 

4,744,652 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866.  The  Council  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  that  describes  the  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  description  of  the 
action,  why  it  is  being  considered,  and 
the  legal  basis  for  the  action  are 
provided  in  the  preamble  for  the 
proposed  rule,  and  in  the  SUMMARY 
section  of  the  preamble,  and  in  the 
IRFA.  A  summary  of  the  IRFA  follows. 

An  active  participant  in  the 
commercial  sector  was  defined  as  being 
any  vessel  that  reported  having  landed 
on«  or  more  pounds  of  bluefish  to 
NMFS-permitted  dealers  diuing 
calendar  year  2001.  All  vessels  are 
considered  to  be  small  entities.  Of  the 
active  vessels  in  2001,  846  landed 
bluefish  from  Maine  to  North  Carolina. 
The  dealer  data  do  not  cover  vessel 
activity  in  the  South  Atlantic.  State  trip 
ticket  report  data  indicate  that  1 ,092 
vessels  landed  bluefish  in  North 
Carolina.  Bluefish  landings  in  South 
Carolina  and  Georgia  represented  less 
than  1/10  of  1  percent  of  total  landings. 
Therefore,  it  was  assumed  that  no 
vessels  landed  bluefish  from  those 
states.  In  addition,  214  vessels  landed 
bluefish  to  dealers  on  Florida's  east 
coast  in  2001.  In  recent  years, 
approximately  2,063  party/charter 
vessels  caught  bluefish. 

The  Council  analyzed  three  TAL 
alternatives.  The  preferred  alternative 
examined  the  impacts  on  the  industry 
that  would  resuh  ft'om  a  TAL  of  37.293 
million  lb  (16.916  million  kg),  allocated 
to  the  commercial  and  recreational 
sectors  (10.460  million  lb  (4.74  million 
kg)  commercial;  26.691  million  lb 
(12.107  million  kg)  recreational),  and  an 
RSA  of  141,900  million  lb  (64,356  kg). 
Alternative  2  considered  a  TAL  of 
^7.293  million  lb  (16.916  million  kg), 
allocated  to  the  commercial  and 
recreational  sectors  (6.315  million  lb 
(2.864  million  kg)  commercial;  30.835 
miUion  lb  (13.986  million  kg, 
recreational),  and  an  RSA  of  141,900  lb 


(64,365  kg).  Alternative  3,  provides  for 
a  lower  commercial  quota  than 
Alternative  1,  considers  a  TAL  of  37.293 
million  lb  (16.916  million  kg)  9.546 
milUon  lb  (4.329  million  kg) 
commercial;  27.604  million  lb  (12.521 
million  kg)  recreational),  and  an  RSA  of 
141.900.1b  (64.365  Kg). 

On  a  coastwide  basis,  the  preferred 
alternative  would  allow  for  less  than  a 
1-percent  decrease  in  total  allowable 
commercial  landings  for  bluefish  in 
2003  versus  the  2002  commercial  quota, 
due  to  the  amount  specified  for  the 
RSA.  The  2003  recreational  harvest 
limit  would  be  63  percent  higher  than 
the  estimated  recreational  landings  in 
2002.  Under  this  alternative,  no  vessels 
would  realize  significant  revenue 
reductions.  According  to  dealer  data, 
650  federally  permitted  commercial 
vessels  would  be  expected  to  inciu 
revenue  losses  of  5  percent  or  less,  and 
193  commercial  vessels  would  incur 
revenue  gains.  The  affected  entities 
would  be  mostly  smaller  vessels  that 
land  bluefish  in  Massachusetts,  New 
Jersey,  New  York  and  North  Carolina. 
The  revenue  increase  is  primarily  due  to 
the  fact  that  the  New  York  quota  was 
adjusted  downward  in  2002  due  to 
overages  in  2001.  Thus,  that  state  shows 
a  positive  proportional  change  in  quota 
from  2002  to  2003  (see  section  5.3  of  the 
RIR/IRFA).  In  addition,  economic 
analysis  of  South  Atlantic  Trip  Ticket 
Report  data  indicated  that,  on  average, 
reduction  in  revenues  due  to  the  change 
in  quota  levels  from  2002  to  2003  are 
expected  to  have  small  reductions  in 
revenue  for  fishermen  that  land  bluefish 
in  North  Carolina  (1.44  percent)  and 
minimal  for  fishermen  that  land 
bluefish  in  Florida  (0.07  percent). 

Alternative  2  would  result  in  a  40- 
percent  decrease  in  the  total  allowable 
commercial  landings  for  bluefish  in 
2003  versus  2002.  The  2003  recreational 
harvest  limit  would  be  88  percent 
higher  than  the  estimated  recreational 
landings  in  2002.  Under  this  scenario, 
according  to  Northeast  dealer  data,  a 
total  of  103  vessels  would  incur  revenue 
losses  from  5  to  39  percent,  and  740 
vessels  would  incur  revenue  losses  of 


less  than  5  percent  of  their  total  ex- 
vessel  revenue.  Also,  evaluation  of 
South  Atlantic  Trip  Ticket  Reports 
indicate  an  average  of  6.1  and  0.03- 
percent  reductions  in  revenue  for 
fishermen  that  land  bluefish  in  North 
Carolina  and  Florida,  respectively. 

Alternative  3  would  result  in  a  9- 
percent  decrease  in  the  total  allowable 
commercial  landings  for  bluefish  in 
2003  versus  2002.  The  2003  recreational 
harvest  limit  would  be  69  percent 
higher  than  the  estimated  recreational 
landings  in  2002.  Under  this  scenario, 
based  on  Northeast  dealer  data,  a  total 
of  28  vessels  would  inciu  revenue  losses 
from  5  to  10  percent,  626  commercial 
vessels  would  incur  revenue  losses  of 
less  than  5  percent  of  their  total  ex- 
vessel  revenue,  and  189  vessels  would 
incur  an  increase  in  revenue.  The 
revenue  increase  is  primarily  due  to  the 
fact  that  the  New  York  quota  was 
adjusted  downward  in  2002  due  to 
overages  in  2001.  Thus,  that'  state  shows 
a  positive  proportional  change  in  quota 
from  2002  to  2003  (see  section  5.3  of  the 
RIR/IRFA).  Also,  evaluation  of  South 
Atlantic  Trip  Ticket  Reports  indicate 
reduction  in  revenues  of  1.44  and  0.07- 
percent  for  fishermen  that  land  bluefish  . 
in  North  Carolina  and  Florida, 
respectively. 

The  Council  further  analyzed  the 
impacts  on  revenues  of  the  proposed 
RSA  amount  for  all  three  alternatives. 
The  social  and  economic  impacts  of  this 
proposed  RSA  are  minimal.  Assuming 
the  full  RSA  is  allocated  for  bluefish, 
the  set-aside  amount  could  be  worth  as 
much  as  $45,480  dockside,  based  on  a 
2001  price  of  $0.32  per  pound. 
Assuming  an  equal  reduction  among  all 
834  active  dealer  reported  vessels,  this 
could  mean  a  reduction  of  about  $55  per 
individual  vessel.  Changes  in  the 
recreational  harvest  limit  would  be 
insignificant  (less  than  1  percent 
decrease),  if  2  percent  of  the  TAL  is 
used  for  research.  It  is  unlikely  that 
there  would  be  negative  impacts.  A 
copy  of  this  analysis  is  available  from 
the  Council  (see  ADDRESSES). 

16  U.S.C.  1801  et  seq. 
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Dated:  December  27,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  ProgramsNational  Marine 
Fisheries  Service. 
[FR  Doc.  03-179  Filed  1-3-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Under  Secretary 

Notice  of  Solicitation  for  Membership 
to  the  Forestry  Research  Advisory 
Council 

AGENCY:  Research,  Education,  and 
Economics,  USDA. 
ACTION:  Notice  of  solicitation  for 
membership  to  the  Forestry  Research 
Advisory  Council. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App  2,  the  United  States 
Department  of  Agriculture  announces 
solicitation  for  nominations  to  fill  eight 
vacancies  on  the  Forestry  Research 
Advisory  Council. 

DATES:  Nominations  must  be  received 
on  or  before  February  15,  2003. 
ADDRESSES:  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  Office  of  the 
Forestry  Research  Advisory  Coimcil; 
Mail  Stop  2210;  1400  hidependence 
Avenue,  SW.,  Washington,  DC  20250- 
2210.  Nominations  delivered  by  express 
mail  or  overnight  courier  service  should 
be  sent  to:  Office  of  the  Forestry 
Research  Advisory  Council;  Cooperative 
State  Research,  Education,  and 
Extension  Service;  U.S.  Department  of 
Agriculture;  Room  3213,  Waterfront 
Centre;  800  9th  Street,  SW., 
Washington,  DC  20024. 
FOR  FUTHER  INFORMATION  CONTACT: 
Catalino  A.  Blanche,  Designated  Federal 
Officer,  Forestry  Research  Advisory 
Council;  telephone:  (202)  401-4190;  fax: 
(202)  401-1706;  e-mail: 
cblanche@reeusda.gov,  or  Dr.  Hao  Tran, 
Staff  Assistant,  Research  and 
Development,  Forest  Service;  telephone: 
(202)  205-1293;  fax:  (202)  205-1530;  e- 
mail:  htran@fs.fed. us. 
SUPPLEMENTARY  INFORMATION:  Section 
1441  (c)  of  the  Agricuhure  and  Food  Act 
of  1981  requires  the  establishment  of  the 
Forestry  Research  Advisory  Council  to 


provide  advice  to  the  Secretary  of 
Agriculture  on  accomplishing  efficiently 
the  purposes  of  the  Act  of  October  10, 
1962  (16  U.S.C.  582a,  et  seq.),  known  as 
the  Mchitire-Stennis  Act  of  1962.  The 
Coimcil  also  provides  advice  related  to 
the  Forest  Service  research  program, 
authorized  by  the  Forest  and  Rangeland 
Resomt:es  Research  Act  of  1978  (Pub.  L. 
95-3D7,  92  Stat.  353,  as  amended;  16 
U.S.C.  1600  (note)).  The  Council  is 
composed  of  20  voting  members  ft-om 
the  following  membership  categories: 

•  Federal  and  State  agencies 
concerned  with  developing  and 
utilizing  the  Nation's  forest  resources,  in 
particular  committee  membership,  will 
include  representation  from  the 
National  Forest  System  and  Forest  and 
Range  Experiment  Stations  leaders. 
Forest  Service; 

•  The  forest  industries; 

•  The  forestry  schools  of  the  State 
certified  eligible  institutions,  and  State 
agricultural  experiment  stations;  and 

•  Volunteer  public  groups  concerned 
with  forests  and  related  natural 
resources. 

Nomination  of  members  representing 
the  forestry  schools  will  be  sent  to  the 
Secretary  by  State-certified  eligible 
forestry  schools.  This  notice  does  not 
seek  nominations  representing  those 
institutions. 

The  Council  membership  is  appointed 
with  staggered  terms  of  one,  two,  and 
three  years.  As  a  result  of  the  staggered 
appointments,  the  terms  of  six  members 
expire  December  31,  2002.  Nominations 
for  a  three-year  appointment  for  the  six 
positions  and  two  unfilled  positions  last 
year  are  sought.  Nominees  will  be 
carefully  reviewed  for  their  broad 
expertise,  leadership,  and  relevancy  to  a 
membership  category.  Nominations  fw 
one  individual  who  fits  several  of  the 
categories,  or  for  more  than  one  person 
who  fits  one  category  will  be  accepted. 

Each  nominee  must  submit  and 
complete  a  current  resume  and  Form 
AD-755,  Advisory  Committee 
Membership  Background  Information 
(which  can  be  obtained  from  the  contact 
person)  and  will  be  vetted  before 
selection.  Applicants  are  strongly  . 
encouraged  to  submit  nominations  via 
overnight  mail  or  delivery  service  to 
ensure  timely  receipt  by  the  USDA. 

Please  indicate  the  specific 
membership  category  for  each  nominee. 


Done  at  Washington,  DC  this  24th  day  of 
December  2002. 
Joseph  J.  )en, 

Undersecretary,  Research,  Education,  and 
Economics. 

(FR  Doc.  03-211  Filed  1-3-03:  8:45  am] 
BILUNG  CODE  3410-02-U 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Under  Secretary 

Notice  of  Appointment  of  Members  to 
the  National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board 

AGENCY:  Research,  Education,  and 

Economics,  USDA. 

ACTION:  Appointment  of  members. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  the  United  States 
Department  of  Agriculture  announces 
the  appointments  to  the  1 1  vacancies  on 
the  National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board. 

DATES:  Appointments  are  for  a  three- 
year  term,  effective  October  1,  2002, 
until  September  30,  2005,  with  the 
exception  of  one  one-year  appointment 
resulting  from  a  member  resignation 
after  serving  two  years. 
ADDRESSES:  National  Agricuhural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board;  Research, 
Education,  and  Economics  Advisory 
Board  Office,  Room  344A,  Jamie  L. 
Whitten  Building;  U.S.  Department  of 
Agriculture,  STOP  2255;  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-2255. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Hanfman,  Executive  Director, 
telephone:  (202)  720-3684;  fax:  (202) 
720-6199;  e-mail: 
dhanfman@reeusda.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
802  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
authorized  the  creation  of  the  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board.  The  Board  is  composed  of  30 
members,  each  representing  a  specific 
category  related  to  agriculture.  The 
Board  was  first  appointed  in  September 
1996  and  at  that  time  one-third  of  the 
original  30  members  were  appointed  for 
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a  one,  two,  and  three-year  term, 
respectively.  Due  to  the  staggered 
appointments,  the  terms  for  11  of  the  30 
members  who  represent  11  specific 
categories  expired  September  30,  2002. 
The  Secretary  of  Agriculture  has  made 
appointments  for  all  11  of  the  vacant 
categories.  Appointees  by  category  of 
the  10  new  members  and  one  re- 
appointment are  as  follows: 
Representing  Category  B.  "Farm 
Cooperatives,"  David  Graves,  President 
of  the  National  Council  of  Farmer 
Cooperatives,  Washington,  DC;  Category 
D.  "Plant  Commodity  Producers," 
Tonya  Antle,  Vice  President,  Natural 
Selection  Foods,  San  Juan  Bautista, 
California;  Category  G.  "National 
Aquaculture  Associations,"  Ronald  W. 
Hardy,  Director  of  the  Hagerman  Fish 
Culture  Experiment  Station,  University 
of  Idaho,  Hagerman,  Idaho;  Category  J. 
"National  Food  Science  Organizations," 
Phillip  E.  Nelson,  Head  of  the 
Department. of  Food  Science  at  Piu'due 
University,  West  Lafayette,  Indiana; 
Category  L.  "National  Nutritional 
Science  Societies,"  John  W.  Suttie, 
Professor  at  the  University  of 
Wisconsin,  Madison,  Wisconsin; 
Category  M.  "1862  Land-Grant  Colleges 
and  Universities,"  Thomas  Alvin  Fretz, 
Dean  and  Director  of  the  College  of 
Agriculture  and  Natural  Resources, 
University  of  Maryland,  College  Park, 
Maryland;  Category  R.  "Scientific 
Community  Not  Closely  Associated 
with  Agriculture,"  Ghassem  Asrar, 
Associate  Administrator  for  Earth 
Science  at  NASA,  Washington,  DC; 
Category  U.  "Food  and  Fiber 
Processors",  Gilbert  Leveille  (one  year 
term).  Vice  President  of  Technology  and 
Food  Systems  Design  at  Cargill,  Inc., 
and  President  of  the  Riley  Memorial 
Foundation,  Wayzata,  Minnesota; 
Category  AA.  "An  Agency  of  USDA 
Lacking  Research  Capabilities,"  Homer 
Wilkes  (re-appointed).  State 
Conservationist  for  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  Jackson, 
Mississippi;  Category  BB.  "Research 
Agency  of  the  Federal  Government  other 
than  USDA."  Clifford  Gabriel,  Deputy 
Associate  Director  for  Science  at  the 
Executive  Office  of  the  President,  White 
House  Office  of  Science  and  Technology 
Policy.  Washington,  DC;  and  Category 
DD.  "National  Organization  Directly 
Concerned  with  Research,  Education, 
and  Extension,"  Krishna  Rao 
Droaamraju,  President  of  the 
Foundation  for  Genetic  Research, 
Houston,  Texas. 


Done  at  Washington,  DC  this  24th  day  of 
December  2002. 
Joseph  J.  Jen, 

Under  Secretary,  Research,  Education,  and 
Economics. 
|FR  Doc.  03-210  Filed  1-3-03:  8:45  am] 

BILUNG  CODE  3410-22-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  02-113-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
Veterinary  Accreditation  Program. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  March  7, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/conunercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
conunercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-113-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-113-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  yoiu-  message;  do  not  send  attached  - 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-113-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 


available  on  the  Internet  at  http:// 

www.aphis.usda.gov/ppd/rad/ 

webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  Veterinary 
Accreditation  Program,  contact  Dr. 
Quita  Bowman,  National  Veterinary 
Accreditation  Program  Coordinator, 
National  Center  for  Animal  Health 
Programs,  VS,  APHIS,  4700  River  Road 
Unit  46,  Riverdale,  MD  20737-1231; 
(301)  734-6188.  For  copies  of  more 
detailed  information  on  the  information 
collection,  contact  Mrs.  Celeste  Sickles, 
APHIS"  Information  Collection 
Coordinator,  at  (301)  734-7477. 
SUPPLEMENTARY  INFORMATION: 
-     Title:  Veterinary  Accreditation 
Program. 

OMB  Number:  0579-0032. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  of 
the  U.S.  Department  of  Agriculture  is 
responsible  for,  among  other  things, 
protecting  the  health  of  our  Nation's 
livestock  and  poultry  populations  by 
preventing  the  spread  of  contagious, 
infectious,  or  communicable  diseases  of 
livestock  and  poultry  and  for 
eradicating  such  diseases  from  the 
United  States  when  feasible. 

However,  because  APHIS  does  not 
have  sufficient  personnel  to  perform  all 
necessary  animal  disease  prevention 
activities,  we  rely  heavily  on  assistance 
from  veterinarians  in  the  private  sector. 

Veterinary  Services  (VS),  APHIS, 
administers  the  Veterinary 
Accreditation  Program  that  authorizes 
pri\^ate  veterinary  practitioners  to  work 
cooperatively  with  VS,  as  well  as  with 
State  animal  health  officials,  to  carry  out 
regulatory  programs  that  ensure  the 
health  of  the  Nation's  livestock  and 
poultry. 

Operating  this  program  requires  us  to 
engage  in  a  number  of  information 
gathering  activities,  including: 

•  Conducting  veterinary  accreditation 
orientation  and  training.  , 

•  Completing  animal  health 
certificates. 

•  Applying  and  removing  official 
seals. 

•  Completing  test  reports. 

•  Reviewing  applications  for 
veterinary  accreditation  and 
reaccreditation. 

•  Recordkeeping. 

•  Updating  information  on  accredited 
veterinarians. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  an  additional  3 
years. 
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The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies]  concerning  oin 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biuden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.477348  hours  per  response. 

Respondents:  Accredited 
veterinarians,  candidates  for  the 
Veterinary  Accreditation  Program,  and 
State  animal  health  officials  who  review 
applications  for  veterinary  accreditation 
and  reaccreditation. 

Estimated  annual  number  of 
respondents:  63,000. 

Estimated  annual  number  of 
responses  per  respondent:  2.095936. 

Estimated  annual  number  of 
responses:  132,044. 

Estimated  total  annual  burden  on 
respondents:  63,031  hours.  (Due  to 
averaging,  the  total  annual  burden  bom's 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  bm'den  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  30th  day  of 
December  2002. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  03-214  Filed  1-3-03;  8:45  am] 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  02-116-1] 

Oriental  Mealybug;  Notice  of 
Availability  of  an  Environmental 
Assessment 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  has 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
control  program  of  the  Oriental 
mealybug  [Planococcus  lilacinus).  The 
environmental  assessment  documents 
our  review  and  anedysis  of 
environmental  impacts  associated  with 
five  alternatives  for  control  of  Oriental 
mealybug,  as  well  as  a  recommendation 
for  the  use  of  biological  control  agents 
in  the  event  Oriental  mealybug  is 
detected  in  the  United  States.  We  are 
making  this  environmental  assessment 
available  to  the  public  for  review  and 
comment. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  February  5, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  yoiu'  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-116-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-116-1.  If  you 
use  e-mail,  address  yoiu'  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-116-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  the  draft  environmental 
assessment  in  our  reading  room.  The 
reading  room  is  located  in  room  1141  of 
the  USD  A  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-281 7  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 


organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rdd/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Dale  Meyerdirk,  Agriculturalist, 

National  Biological  Control  Institute, 

PPQ,  APHIS,  4700  River  Road  Unit  135, 

Riverdale,  MD  20737-1236;  (301)  734- 

5220. 

SUPPLEMENTARY  INFORMATION: 

Background 

Oriental  mealybug  (Planococcus 
lilacinus)  is  a  foreign  plant  pest  that 
attacks  at  least  96  different  species  of  ' 
plants,  including  agricultural  and 
ornamental  plants.  Oriental  mealybug  is 
widely  distributed  in  the  Eastern 
Hemisphere.  In  the  Western 
Hemisphere,  Oriental  mealybug  is  found 
in  the  Dominican  Republic,  El  Salvador, 
Guam,  and  Haiti.  Susceptible  areas 
include  coastal  locations  in  Mexico  as 
well  as  the  area  abutting  the  Rio  Grande 
Valley.  In  the  United  States,  an  area 
including  all  of  the  south,  and 
extending  north  and  west  as  far  as 
Permsylvania;  lower  Ohio,  Indiana,  and 
Missouri;  and  eastern  Texas,  is 
susceptible:  Even  in  cold  regions, 
certain  greenhouse  crops  would  be  at 
risk  of  infestation.  For  these  reasons. 
Oriental  mealybug  could  become  a 
serious  agricultural  threat  if  it  were  to 
enter  and  become  established  in  the 
United  States. 

The  Animal  and  Plant  Health     . 
Inspection  Service  (APHIS)  has 
completed  an  environmental  assessment 
that  considers  various  methods  of 
suppression  for  Oriental  mealybug  in 
the  event  this  pest  is  detected  in  the 
United  States.  Based  on  our  findings,  we 
believe  that  the  most  effective  " 

alternative  available  is  the  use  of 
biological  control  agents  in  the  form  of 
encrytid  wasps  of  the  genera  Aenasius, 
Anagyrus,  Aphycus,  Gyranusoidea, 
Leptomastix,  Pseudaphyscus,  Taftia, 
Tetracnemoidea,  and  Promuscidae  in 
the  family  Aphelinidae.  Therefore,  we 
pro^se  to  import  these  biological 
control  agents  and  rear  them  on  Oriental 
mealybug  in  U.S.  Department  of 
Agriculture-certified  insect  quarantine 
facilities  in  preparation  for  their 
dissemination  into  the  ecosystem  in  the 
e\>ent  of  an  infestation  of  Oriental 
mealybug. 

It  is  expected  that  the  biological 
control  agents  would  be  introduced  into 
areas  where  the  Oriental  mealybug 
occurs  and  reproduce  naturally  without 
further  human  intervention,  and  that 
these  stingless,  parasitic  wasps  would 
become  established  throughout  the     • 
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eventual  geographical  distribution  of 
Oriental  mealybug  in  the  United  States. 
The  biological  characteristics  of  the 
organisms  under  consideration  preclude 
any  possibility  of  harmful  effects  on 
human  health. 

APHIS'  review  and  analysis  of  the 
potential  environmental  impacts 
associated  with,  each  of  the  possible 
alternatives  are  documented  in  detail  in 
an  environmental  assessment  entitled 
"Control  of  Oriental  Mealybug, 
Planococcus  lilacinus  (Homoptera: 
Pseudococcidae)"  (October  2002).  We 
are  making  this  environmental 
assessment  available  to  the  public  for 
review  and  comment.  We  will  consider 
all  comments  that  we  receive  on  or 
before  the  date  listed  under  the  heading 
DATES  at  the  beginning  of  this  notice. 

You  may  request  copies  of  the 
environmental  assessment  by  calling  or 
writing  to  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  Please 
refer  to  the  title  of  the  environmental 
assessment  when  requesting  copies.  The 
environmental  assessment  is  also 
available  for  review  in  our  reading  room 
(informatiofa  on  the  location  and  hours 
of  the  reading  room  is  listed  under  the 
heading  ADDRESSES  at  the  beginning  of 
this  notice). 

The  environmental  assessment  has 
been  prepared  in  accordance  with;  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  1),  and  (4)  APHIS"  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington,  DC,  this  30th  day  of 
December  2002. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  0.3-213  Filed  1-3-03;  8:45  am] 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  02-01 4N] 

Residue  Testing  Procedures; 
Response  to  Comments 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  issuing  this 
notice  to  address  comments  that  it 
received  on  its  August  6,  2001  Federal 


Register  notice,  "Residue  Testing 
Procediu-es."  That  notice  announced 
that  FSIS  was  changing  the  action  that 
it  would  take  when  livestock  or  poultry 
that  are  presented  for  slaughter  come 
from  producers  and  others  who  have  . 
previously  marketed  such  animals  that 
contain  violative  levels  of  chemical 
residues.  FSIS  will  now  post  on  its 
website,  the  names  and  addresses  of  the 
sellers  of  livestock  and  poultry  who  the 
Food  and  Drug  Administration  (FDA) 
has  determined  are  responsible  for  the 
repeated  sale  of  livestock  or-poultry  that 
contain  violative  levels  of  chemical 
residues.  FSIS  instituted  this  action 
partly  in  response  to  a  petition 
submitted  by  a  number  of  trade 
associations.  The  repeat  violators  alert 
list  (RVAL)  may  be  found  at  http:// 
www.fsis.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carole  Thomas,  Technical  Analysis 
Staff,  Office  of  Policy,  Program 
Development,  and  Evaluation,  FSIS, 
U.S.  Department  of  Agriculture,  1400 
Independence  Avenue,  SW.,  Room  405, 
Cotton  Annex,  Washington,  DC  20250- 
3700,  (202)  205-0210. 
SUPPLEMENTARY  INFORMATION: 

Background 

FSIS  conducts  both  ante-mortem  and 
post-mortem  inspection  of  all  livestock 
and  poultry  presented  for  slaughter  at 
each  official  establishment.  As  part  of 
ante-mortem  inspection,  FSIS  personnel 
inspect  animals  to  determine  whether 
they  exhibit  behaviors  or  conditions  that 
are  indicative  of  illegal  chemical  use.  If 
such  behaviors  or  symptoms  are 
exhibited  the  animals  are  tagged  "U.S. 
Suspect"  and  are  further  examined  at 
post-mortem  inspection. 

Diuing  post-mortem  inspection,  FSIS 
veterinarians  examine  carcasses  and 
their  organs  to  determine  whether  the 
animals  they  came  from  had 
pathological  diseases  or  other 
conditions  that  could  have  warranted 
the  use  of  drugs  or  other  chemicals  and 
whether  there  are  any  indications  of 
illegal  chemical  use.  In  addition,  FSIS 
conducts  laboratory  analysis  of  sample 
organ  tissues  that  have  been  taken  from 
carcasses  that  have  pathologies  or  other 
conditions  indicative  of  chemical  use  to 
determine  whether  they  contain 
violative  chemical  residues. 

On  August  6,  2001,  FSIS  issued  a 
Federal  Register  notice  entitled, 
"Residue  Testing  Procedures"  (66  FR 
40965).  The  notice  ani\ounced  that,  in 
cooperation  with  FDA,  FSIS  would 
make  publicly  available  a  list  of  repeat 
chemical  residue  violators  by  posting 
the  list  on  the  FSIS  Homepage  [http:// 
www.fsis.usda.gov].  The  Agency  stated 


that  the  list  would  contain  the  names 
and  addresses  of  the  sellers  of  livestock 
and  poultry  that  FDA  had  investigated 
and  determined  to  be  responsible  for 
more  than  one  chemical  residue 
violation  in  a  12-month  period.  The 
names  and  addresses  of  violators  will 
remain  an  the  list  for  a  year  from  the 
time  that  the  violation  is  confirmed  by 
FDA.  For  any  subsequent  violation,  the 
time  period  would  be  extended  for  a 
year  from  the  d^te  that  the  violation  is 
confirmed  by  FDA. 

This  new  procedure  replaces  FSIS' 
previous  policy  of  testing  livestock  and 
poultry  carcasses  derived  from  animals 
marketed  by  producers  or  sellers  who 
were  previously  the  source  of  an  animal 
with  a  violative  chemical  residue  at  an 
official  establishment  (i.e.,  FSIS  "5/15" 
policy). 

FSIS  received  several  comments  about 
the  policy  change  that  it  made  effective 
on  September  5,  2001.  FSIS  has 
carefully  considered  the  comments  and 
is  now  responding  to  them. 

One  commenter  asked  FSIS  to 
evaluate  the  role  that  livestock  markets 
play  in  the  marketing  chain  and  to 
provide  the  necessary  resources  to 
ensiu-e  that  only  the  actual  violator  is 
identified. 

FSIS  will  work  closely  with  the  Food 
and  Drug  Administration,  Center  for 
Veterinary  Medicine,  to  identify  the 
source  of  an  animal  that  contains  a 
violative  chemical  residue.  If  testing 
shows  that  a  carcass  contains  a  violative 
chemical  residue,  the  Slaughter 
Operations  Staff  at  FSIS'  Technical 
Service  Center  (TSC)  will  open  a  case 
file  and  attempt  to  determine  the  source 
of  the  livestock  or  poultry.  The  source 
is  the  farmer,  hauler,  or  auction  market 
that  sold  the  animal  for  slaughter. 

The  TSC  staff  will  try  to  obtain  from 
the  official  establishment  the  name  of 
the  seller  (e.g.,  farmer,  hauler,  producer 
or  auction  house)  of  the  livestock  or 
poultry.  If  the  source  of  the  animal  is 
identified,  FSIS  will  send  an  "FSIS 
Violation  Notification  Letter"  to  the 
identified  entity.  The  letter  will  provide 
the  results  of  the  residue  tests  taken. 

Additionally,  pursuant  to  an  October 
1984,  Memorandmn  of  Understanding, 
FSIS  will  transmit  to  FDA  information 
about  the  violative  chemical  residue 
found,  including  the  name  of  the  official 
establishment  where  the  livestock  or 
poultry  was  presented  for  slaughter. 
Transmission  to  FDA  is  through  the 
Residue  Violation  Information  System 
(RVIS). 

FDA  uses  the  information  that  it 
receives  from  RVIS  to  conduct  an 
investigation  to  confirm  a  violation  and 
to  determine  whether  the  source  of  the 
violative  livestock  or  poultry  is  a  repeat 
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violator.  A  repeat  violator  is  an 
individual  or  firm  who  repeatedly  (i.e., 
on  more  than  one  occasion)  within  a  12- 
month  period  sells  an  animal  for 
slaughter  whose  carcass  is  found  to 
contain  a  violative  level  of  a  drug, 
pesticide,  or  other  chemical  residue. 

One  commenter  requested  that  FSIS 
work  closely  with  the  U.S.  Animal 
Health  Association  to  develop  a  quality 
assurance  and  food  safety  certification 
program  that  could  be  used  by  federal 
and  state  agencies  to  assist  producers  in 
developing  certification  cuid  compliance 
procedures.  The  commenter  also 
requested  that  FSIS  develop  and 
implement  a  national  animal 
identification  program  to  facilitate  rapid 
traceback  for  animal  disease  and  food 
safety  issues. 

FSIS  believes  that  quality  assurance 
programs  can  have  significant  value. 
Thus,  through  its  Animal  and  Egg 
Production  Food  Safety  Staff,  it 
encourages  States  and  private  groups 
like  the  U.S.  Animal  Health  and 
Education  Association  to  develop  them. 
McBPeover,  packers  may  want  to  require 
that  their  suppliers  provide  food  safety 
certifications  to  ensure  that  the  packers 
do  not  receive  animals  with  violative 
residues. 

FSIS,  in  February  2002,  issued  a 
notice,  FSIS  Notice  5-02,  to  its  field 
personnel  that  emphasized  the 
importance  of  animal  identification  and 
current  regulatory  requirements  (9  CFR 
310.2)  on  this  subject.  Section  310.2 
requires  that  establishments  handle 
severed  parts  of  a  carcass  that  are  to  be 
used  in  the  preparation  of  meat  food 
products  in  a  manner  that  identifies 
them  with  the  rest  of  the  carcass  ai\d  as 
being  derived  fi-om  the  particular  animal 
involved  until  the  post  mortem 
examination  of  the  carcass  and  its  parts 
have  been  completed.  Thus, 
establishments  are  required  to  remove 
and  present  to  FSIS  program  personnel, 
ear  tags,  backtags,  implsmts,  and  other 
identifying  devices  in  a  manner  that 
will  provide  a  ready  means  of 
identifying  a  specific  carcass  until  post- 
mortem examination  has  been 
completed,  or  to  have  alternative 
measures  in  place  that  accomplish  the 
required  identification.  Additionally,  9 
CFR  310.2(b)(5)(i)  and  (ii)  require 
inspection  program  personnel  to  collect 
all  IDs  associated  with  animals  to  obtain 
the  traceback  information  necessary  for 
the  proper  disposition  of  an  animal  or 
carcass. 

Two  commenters  asked  whether  FSIS 
has  conducted  studies  that  correlate 
target  tissue  collection  with  the  actual 
source  of  the  sample  or  correct  carcass 
identification. 


FSIS  is  not  aware  of  any  problems 
with  its  collection  practices  for  target 
tissue  samples  and  carcass 
identification.  Thus,  it  has  not 
conducted  a  study  of  the  type  described 
in  the  comment. 

Some  commenters  asked  whether 
FSIS  would  issue  instructions  or 
conduct  training  for  all  inspectors.  They 
suggested  that  the  instructions  or 
training  address  such  issues  as 
standardized  sample  collection 
procedures  for  both  monitoring  and 
enforcement  residue  testing,  and  a 
standardized  protocol  for  what  tissue 
samples  should  be  collected  fi"om  each 
carcass  to  be  tested. 

FSIS  conducts  training  for  its 
personnel.  The  training  for  sample 
collection  and  sample  identification  that 
FSIS  personnel  receive  is  sufficient  and 
provides  the  proper  collection  and 
sample  identification  methodologies. 
FSIS'  Center  for  Learning  conducts 
training  for  FSIS  personnel  that  are 
responsible  for  sample  collection, 
particularly  on  aseptic  techniques  and 
tissue  collection  for  chemiced  residue 
testing.  The  TSC  has  provided  hands- 
on,  in-plant  correlation  training  sessions 
with  FSIS  personnel  that  are  responsible 
for  sample  collection  and  identification. 
Additionally,  a  computer-based  training 
program  is  available  to  assist  the  in- 
plant  inspection  team  on  sample 
collection  procedures. 

Several  commenters  raised  questions 
concerning  the  FSIS  Web  site 
presentation  of  the  list  of  repeat 
violators,  the  residue  Violators  alert  list 
(RVAL).  Questions  included  who  has 
the  responsibility  for  updating  the  list 
on  the  Web  site,  and  how  fi^uently 
FSIS  will  update  it.  Commenters  also 
asked  when  the  12-month  identification 
period  on  the  RVAL  begins  if  a  seller  is 
found  to  be  a  repeat  violator.  ' 

The  12-month  listing  period  on  the 
RVAL  will  begin  once  a  second 
violation  has  been  confirmed  by  FDA. 
FDA,  or  a  state  government  acting  under 
FDA's  authority,  will  conduct  an  on-site 
investigation.  If  FDA  finds  that  a  seller 
is  responsible  for  a  second  violative 
sample,  it  will  notify  FSIS.  The  TSC 
will  then  notify  the  FSIS  Webmaster  to 
post  the  name  and  address  of  the  repeat 
violator  on  the  FSIS  Web  site.  The  Web 
site  will  be  updated  as  violations  are 
confirmed,  and  the  names  of  the 
violators  will  be  deleted  once  the  12- 
month  period  has  passed.  For 
subsequent  violations,  the  time  period 
will  be  extended  by  a  year  from  the  time 
the  additional  violation  is  confirmed  by 
FDA. 

One  commenter  asked  whether  there 
was  an  appeal  process  available  to  a 


producer  who  is  assigned  the 
responsibility  of  a  violation. 

An  appeal  can  be  made  to  FSIS  and, 
if  necessary,  FSIS  will  consult  with  FDA 
about  the  appeal. 

Two  commenters  asked  what  type  of 
economic  impact  there  would  be  on  the 
average  pork  producer  and  on  current 
marketing  practices  from  the  posting  of 
repeat  violators  on  the  FSIS  Web  site. 

FSIS  caimot  anticipate  what  precise 
economic  impact  might  be  for  pork 
producers.  FSIS  anticipates,  however, 
that  the  impact  will  be  minimal 
because,  historically,  FSIS  has  found 
few  chemical  residue  violations  in  pork 
products.  Also,  if  drugs  are  used 
properly  and  the  proper  withdrawal 
time  is  followed,  there  will  be  no 
residue  violation.  ■ 

One  commenter  suggested  that  FSIS 
change  the  number  of  violations  to  five 
instead  of  two.  The  commenter  argued 
that  a  repeat  violation  by  a  livestock 
market  is  not  the  same  as  a  repeat    >^.^,^ 
violation  by  a  single,  individual  .""" 

producer. 

FSIS  believes  that  when  there  is  a 
second  chemical  residue  violation, 
regardless  of  who  is  responsible  for  it, 
there  is  just  cause  to  make  information 
about  the  violation  available  to  help 
better  ensure  that  meat  and  poultry 
products  distributed  in  commerce  are 
not  adulterated  with  violative  chemical 
residues. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  webpage  located  on 
the  Internet  at  http://www.fsis.usda.gov. 
The  update  is  used  to  provide 
information  regarding  FSIS  policies, 
procedures,  regulations.  Federal 
Register  notices,  public  meetings, 
recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry",  trade,  farm  groups, 
and  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  arid  other  individuals  that 
have  requested  to  be  included  on  the 
list.  Through  these  various  channels. 
FSIS  is  able  to  provide  information  to  a 
much  broader,  more  diverse  audience. 
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For  more  information  and  to  be  added 
to  the  constituent  fax  list,  fax  your 
request  to  the  Congressional  and  Public 
Affairs  Office,  at  (202)  720-5704. 

Done  at  Washington,  DC,  on:  December  30, 
2002. 

Garry  L.  McKee, 
Administrator. 
|FR  Doc.  03-212  Filed  1-3-03;  8:45  am] 

BILUNG  COOE  3410-OM-P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  January  8.  2003;  11:30 
a.m.-2:30p.m. 

PLACE:  RFE/RL  Headquarters.  1201 
Connecticut  Avenue,  NW.,  Suite  40p, 
Washington,  DC  20036. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBC) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C,  552b.  {c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.  (c)(9)(B)). 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.  (c)  (2)  and  (6)) 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202) 401-3736. 

Dated:  December  30,  2002. 
Carol  Booker. 

Legal  Counsel. 

[PR  Doc.  03-274  Filed  1-2-03;  12:10  pm] 

BILUNG  CODE  8230-01-M 


DEPARTMENT  OF  COMMERCE    . 
international  Trade  Administration 

[A-570-831] 

Fresh  Garlic  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  duty  reviews: 
fresh  garlic  from  the  People's  Republic 
of  China. 

EFFECTIVE  DATE:  January  6,  2003. 
SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct  four 
new  shipper  reviews  of  the  antidumping 
duty  order  on  fresh  garlic  from  the 
People's  Republic  of  China.  In 
accordance  with  section  751(a)(2)(B)  of 
the  Tariff  Act  of  1930,  as  amended,  and 
19  CFR  351.214(d),  we  are  initiating 
three  new  shipper  reviews  and  not 
initiating  one  new  shipper  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Frank  or  Mark  Ross  at  (202)  482- 
0090  and  (202)  482-4794,  respectively; 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  26,  2002,  we  received 
a  request  for  a  new  shipper  review  of 
the  antidumping  duty  order  on  fresh 
garlic  from  the  People's  Republic  of 
China  from  Shandong  Heze 
International  Trade  and  Developing 
Compemy  ("Shandong  Heze").  In  its 
request  for  review,  Shandong  Heze 
submitted  copies  of  the  invoice  and  bill 
of  lading  associated  with  the  first  sales 
that  it  made  to  the  United  States. 
However,  the  dates  of  sale  and  entry 
listed  in  the  submitted  documentation 
indicate  that  Shandong  Heze's  first  sale 
to  the  United  States  was  made  more 
them  one  year  before  its  November  26, 
2002,  request  for  a  new  shipper  review. 
Thus,  Shandong  Heze's  request  was 
untimely  filed  pursuant  to  the  deadline 
established  in  19  CFR  351.214(c)  and  we 
will  not  initiate  a  new  shipper  review 
based  on  that  request. 

Instead,  pursuant  to  its  request  in  the 
alternative,  we  have  initiated  an 
administrative  antidmnping  duty  review 
of  sales  of  subject  merchandise  made  by 
Shandong  Heze  diu-ing  the  period  of 
review,  November  1,  2001  through 
October  31.  2002.  See  §  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act).  See 


Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews.  67  FR  78772  (December  26, 
2002). 

On  November  21,  2002,  we  received 
a  request  for  a  new  shipper  review  from 
Zhengzhou  Harmoni  Spice  Co.,  Ltd. 
("Zhengzhou").  On  November  27.  2002, 
the  Department  received  a  request  for  a 
new  shipper  review  from  Xiangcheng 
Yisheng  Foodstuffs  Co.,  Ltd. 
("Xiangcheng").  Also  on  November  27, 
2002,  we  received  a  request  for  a  new 
shipper  review  from  Jining  Treuis-High 
Trading  Co.,  Ltd.  ("Jining  Trans-High"). 
Zhengzhou  identified  itself  as  a  Chinese 
producer  and  exporter  of  fresh  garlic 
from  the  People's  Republic  of  China. 
Xiangcheng  and  Jining  Trans-High  are 
Chinese  exporters  of  fresh  garlic  from 
the  People's  Republic  of  China.  The 
garlic  exported  by  Xiangcheng  was 
produced  by  Henan  Yuyu  Fruits  & 
Vegetables  Products  Co.,  Ltd. 
("Henan").  The  garlic  exported  by  Jining 
"Trans-High  was  produced  by  Jining  Yun 
Feng  Agricultural  Products  Co.,  Ltd. 
("Jining  Yun  Feng"). 

Initiation  of  Review 

Pursuant  to  19  CFR  351.214(b){2)(i}. 
Zhengzhou  provided  certifications  that 
it  had  not  exported  subject  merchandise 
to  the  United  States  during  the  period 
of  investigation.  Pursuant  to  19  CFR 
351.214(b)(2)(ii)(A).  Xiangcheng  and 
Jining  Trans-High  provided 
certifications  that  diey  had  not  exported 
subject  merchandise  to  the  United 
States  during  the  period  of 
investigation.  Pursuant  to  19  CFR 
351.214{b)(2)(ii)(B).  Henan  and  Jining 
Yun  Feng,  producers  of  garlic  for 
Xiangcheng  and  Jining  Trans-High, 
respectively,  provided  certifications  that 
they  had  not  exported  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation. 

In  accordance  with  19  CFR 
351.214(b)(2)(iii)(A),  each  of  the  three 
exporters.  Zhengzhou,  Xiangcheng,  and 
Jining  Trans-High,  certified  that,  since 
the  initiation  of  the  original 
investigation,  it  has  never  been  affiliated 
with  any  exporter  or  producer  who 
exported  the  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation,  including  those  not 
individually  examined  during  the 
investigation.  Also,  each  of  the  two 
producers,  Henan  and  Jining  Yun  Feng, 
certified  that,  since  the  initiation  of  the 
original  investigation,  it  has  never  been 
affiliated  with  any  exporter  or  producer 
who  exported  the  subject  merchandise 
to  the  United  States  during  the  period 
of  investigation,  including  those  not 
individually  examined  during  the 
investigation. 
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As  required  by  19  CFR 
351.214(b){2)(iii)(B),  each  of  the  three 
exporters,  Zhengzhou,  Xiangcheng,  and 
Jining  Trans-High,  certified  that  its 
export  activities  were  not  controlled  by 
the  central  government.  Also,  each  of 
the  two  producers,  Henan  and  Jining 
Yun  Feng,  certified  that  its  export 
activities  were  not  controlled  by  the 
central  government.  Thus,  the  requests 
from  Zhengzhou,  Xiangcheng,  and 
Jining  Trans-High  meet  the  content 
requirements  set  forth  imder  19  CFR 
351.214(b)(2)(i)-(iii). 

In  addition,  the  companies  submitted 
docvimentation  establishing  the 
following:  (i)  The  date  on  which  their 
subject  merchandise  was  first  entered, 
or  withdrawn  from  warehouse,  for 
consumption  or  the  date  on  which  the 
exporter  or  producer  first  shipped  the 
subject  merchandise  for  export  to  the 
United  States;  (ii)  the  volume  of  that 
and  subsequent  shipments;  and  (iii)  the 
date  of  the  first  sale  to  an  unaffiliated 
customer  in  the  United  States.  Thus,  the 
requests  for  review  meet  the  content 
requirements  set  forth  imder  19  CFR 
351.214(b}(2)(iv).  Accordingly,  pursuant 
to  section  751(a)(2)(B)(ii)  of  the  Act  and 
19  CFR  351.214(d)(1),  we  are  initiating 
new  shipper  reviews  for  shipments  of 
fresh  garlic  from  the  People's  Republic 
of  China  exported  by  Zhengzhou, 
Xiangcheng,  and  Jining  Trans-High.  The 
period  of  review  covers  the  period 
November  1,  2001,  through  October  31, 
2002.  See  19  CFR  351.214(g).  We  intend 
to  issue  final  results  of  this  review  no 
later  than  270  days  after  the  day  on 
which  these  new  shipper  reviews  are 
initiated.  See  19  CFR  351J214(i). 

We  will  instruct  the  Customs  Service 
to  allow,  at  the  option  of  the  importer, 
the  posting  of  a  bond  or  security  in  lieu 
of  a  cash  deposit  for  each  entry  of  the 
subject  merchandise  from  the 
companies  named  above,  imtil  the 
completion  of  the  review.  As 
Zhengzhou  has  certified  that  it  both 
produced  and  exported  the  subject 
merchandise  exported  to  the  United 
States  during  the  relevant  period  of 
review,  we  will  apply  the  bonding 
option  under  19  CFR  351.107(b)(l)(i) 
only  to  subject  merchandise  for  which 


it  is  both  the  producer  and  exporter.  For 
both  Jining  Trans-High  and  Xiangcheng, 
we  will  apply  the  bonding  option  under 
19  CFR  351.107(b)(l)(i)  only  to  entries 
of  subject  merchandise  from  these  two 
exporters  for  which  the  respective 
producers  under  review  are  the 
suppliers. 

The  interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)(2)(B)(ii) 
of  the  Act  and  19  CFR  351.214  and 
351.221(c)(l)(i). 

Dated:  December  31 ,  2002. 
Susan  H.  Kuhbach, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-190  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Annual  Listing  of  Foreign  Government 
Subsidies  on  Articles  of  Cheese 
Subject  to  an  In-Quota  Rate  of  Duty 

agency:  Import  Administration, 

fritemational  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Publication  of  annual  listing  of 

foreign  government  subsidies  on  articles 

of  cheese  subject  to  an  in-quota  rate  of 

duty. 

summary:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared 
its  annual  list  of  foreign  government 
subsidies  on  articles  of  cheese  subject  to 
an  in-quota  rate  of  duty  during  the 
period  October  1,  2001  through 
September  30,  2002.  W^  are  publishing 
the  current  listing  of  those  subsidies 
that  we  have  determined  exist. 
EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tipten  Troidl  or  Alicia  Kinsey,  Office  of 
AD/CVD  Enforcement  VI,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 


of  Commerce,  14th  Street  and 
Constitution  Ave.,  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION:  Section 
702  of  the  Trade  Agreements  Act  of 
1979  (as  amended)  ("the  Act")  requires 
the  Department  of  Commerce  ("the 
Departaient")  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 
to  an  in-quota  rate  of  duty,  as  defined 
in  section  702(h)  of  the  Act,  and  to 
publish  an  annual  list  and  quarterly 
updates  of  the  type  and  amount  of  those 
subsidies.  We  hereby  provide  the 
Department's  annual  list  of  subsidies  on 
articles  of  cheese  that  were  imported 
during  the  period  October  1,  2001 
through  September  30,  2002. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agricultvu-e,  information  on  subsidies 
(as  defined  in  section  702(h)  of  the  Act) 
being  provided  eithe^  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
lists  the  country,  the  subsidy  program  or 
.  programs,  and  the  gross  and  net 
amounts  of  each  subsidy  for  which 
information  is  currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated:  December  31,  2002. 

Susan  H.  Kuhbach, 

Acting  Assistant  Secretary  for  Import 
Administration. 


Appendix— Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty 

Country 

Program(s) 

* 

Gross  ^ 
subsidy 

($/lb) 

Net  2 
subsidy 

($/lb) 

—    ■»     '■  -■    — 

FuroDean  Union  Restitution  Pavments      ■ 

0.12 

0.12 

Belgium  

EU  Restitution  Payments 

0.02 

0.02 

Canada 

ExDort  Assistance  on  Certain  Tvoes  of  Cheese 

.0.22 

0.22 
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Appendix^Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty— Continued 

Country 

Program(s) 

Gross  ^ 

subsidy 

($/lb) 

Net  2 

subsidy 

($/lb) 

Denmark 

FII  Rpstitution  Payments                              

0.05 

0.05 

Finland  '. - 

Fll  Rp^titiitinn  Pavments                                         

0.14 

0.14 

FrarKe 

FIJ  Restitution  Pavments              

0.10 

0.10 

Germany 

Fll  Rp^titiitinn  Pavments                                         

0.08 

1 

0.08 

Greece  

FlJ  Restitution  Pavments                    

0.00 

0.00 

Ireland 

EU  Restitution  Pavments         

0.07 

0.07 

Italy 

FIJ  Rpstitution  Pavments                                     

0.08 

0.08 

Luxembourg 

EIJ  Restitution  Pavments                    

0.07 

0.07 

Netherlands 

Fll  RpQfitijtinn  Pavments                                          

0.03 

0.03 

Norway 

Indirect  (Milk)  Subsidy  Consumer  Subsidy 

0.33 
0.15 

0.33 

0.15 

Total - 

0.48 

0.48 

Portugal 

EU  Restitution  Pavments                  

0.04 

0.04 

Spain 

EU  Restitution  Payments 

0.05 

0.05 

Qiwit70ii  A  rwi 

Dpfiriencv  of  Pavments                                 

0.07 

0.06 

U.K  .: 

EU  Restitution  Payments  

0.16 

0.16 

1  Defined  in  19  U.S.C.  1677(5). 

2  Defined  in  19  U.S.C.  1677(6). 


IFR  Doc.  03-191  Filed  1-3-03;  8:45  am] 
BIUJNGCOOE  3S10-OS-P 

DEPARTMErn*  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.121802B]  . 

Pacific  Fishery  IManagement  Council; 
Public  Meetings  and  Hearings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  reports; 

public  meetings  and  hearings. 

summary:  The  Pacific  Fishery 
Management  Council  (Council)  has 
begim  its  annual  preseason  management 
process  for  the  2003  ocean  salmon 
fisheries.  This  document  announces  the 
availability  of  Council  documents  as 
well  as  the  dates  and  locations  of 
Council  meetings  and  public  hearings 
comprising  the  Coimcil's  complete 
schedule  of  events  for  determining  the 
annual  proposed  and  final 
modifications  to  ocean  salmon  fishery 
management  measures.  The  agendas  for 


the  March  and  April  Council  meetings 
will  be  published  in  subsequent  Federal 
Register  dociunents  prior  to  the  actual 
meetings. 

DATES:  Written  comments  on  the  salmon 
management  options  must  be  received 
by  April  2,  2003,  at  4:30  p.m.  Pacific 
Time. 

ADDRESSES:  Documents  will  be  available 
from  and  written  comments  should  be 
sent  to  Dr.  Hans  Radtke,  (Hhairman, 
Pacific  Fishery  Management  Council, 
7700  NE  Ambassador  Place,  Suite  200, 
Portland,  Oregon,  97220-1384,  503- 
820-2280  (voice)  or  503-820-2299  (fax). 
For  specific  meeting  and  hearing 
locations,  see  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chuck  Tracy  telephone  503-820-2280. 
SUPPLEMENTARY  INFORMATION: 

Schedule  for  Document  Completion  and 
Availability 

March  4,  2003:  "Review  of  2002 
Ocean  Salmon  Fisheries"  and 
"Preseason  Report  I-Stock  Abundance 
Analysis  for  2003  Ocean  Salmon 
Fisheries"  will  be  available  to  the  public 
from  the  Council  office  and  posted  on 
the  Coimcil  website  at  http:// 
www.pcouncil.org. 


March  25,  2003:  "Preseason  Report  U- 
Analysis  of  Proposed  Regulatory 
Options  for  2003  Ocean  Salmon 
Fisheries"  and  public  hearing  schedule 
will  be  mailed  to  the  public  and  posted 
on  the  Council  website  at  http:// 
www.pcounciI.org.  The  report  will 
include  a  description  of  the  adopted 
salmon  management  options  and  a 
summary  of  their  biological  and 
economic  impacts. 

April  8,  2003:  "Draft  Environmental 
Assessment  for  the  Proposed  2003 
Management  Measures  for  the  Ocean 
Salmon  Fishery  Managed  under  the 
Pacific  Coast  Salmon  Plan"  will  be 
available  at  the  Council  meeting  at  the 
Red  Lion  Hotel  at  the  Quay,  Vancouver, 
WA  and  posted  on  the  Council  website 
at  http://www.pcouncil.org. 

April  25,  2003:  Coimcil  adopted 
ocean  salmon  fishing  management 
measures  will  be  posted  on  the  Council 
website  at  http://www.pcouncil.org. 

May  1,  2003:  Federal  regulations  will 
be  implemented  and  "Preseason  Report 
III- Analysis  of  Council  Adopted  Ocean 
Salmon  Management  Measures  for  2003 
Ocean  Salmon  Fisheries"  will  be 
available  from  the  Council  office  and 
posted  on  the  Coimcil  web  site  at  http:/ 
/www.pcouncil.  org. 
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Meetings  and  Hearings 

January  21-24,  2003:  The  Salmon 
Technical  Team  (STT)  will  meet  at  the 
Council  office  in  a  public  work  session 
to  draft  "Review  of  2002  Ocean  Salmon 
Fisheries"  and  to  consider  any  other 
estimation  or  methodology  issues 
pertinent  to  the  2003  ocean  salmon 
fisheries. 

February  18-21,  2003:  The  STT  will 
meet  at  the  Coimcil  office  in  a  public 
work  session  to  draft  "Preseason  Report 
I-Stock  Abundance  Analysis  for  2003 
Ocean  Salmon  Fisheries"  and  to 
consider  any  other  estimation  or 
methodology  issues  pertinent  to  the 
2003  ocean  salmon  fisheries. 

March  10-14,  2003:  The  Council  and 
advisory  entities  will  meet  at  the  Red 
Lion  Hotel  Sacramento,  Sacramento,  CA 
to  adopt  the  2003  salmon  management 
options  for  public  review. 

March  31  -  April  1,  2003:  Public 
hearings  will  be  held  to  receive 
comments  on  the  proposed  ocean 
salmon  fishery  management  options 
adopted  by  the  Council.  All  public 
hearings  begin  at  7  p.m.  on  the  dates 
and  at  the  locations  specified  here. 

March  31,  2003:  Chateau  Westport, 
Beach  Room,  710  W  Hancock,  Westport, 
WA,  98595,  telephone  360-268-9101. 

March  31,  2003:  Red  Lion  Hotel, 
South  Umpqua  Room,  1313  N  Bayshore 
Drive,  Coos  Bay,  OR,  97420,  telephone 
541-269-4099. 

April  1,  2003:  Red  Lion  Hotel  Eureka, 
Evergreen  Room,  1929  Fourth  Street, 
Eureka,  CA,  95501,  telephone  707-441- 
4712. 

April  7-11,  2003:  Council  and 
advisory  entities  meet  atthe  Red  Lion 
Hotel  at  the  Quay,  100  Columbia  St. 
Vancouver,  WA,  98660,  telephone  694- 
8341,  to  adopt  2003  management 
measures  for  implementation  by  NMFS. 

April  8,  2003:  Testimony  on  the 
management  options  is  taken  during  the 
Council  meeting  at  the  Red  Lion  Hotel 
at  the  Quay,  Vancouver,  WA. 

Although  nonemergency  issues  not 
contained  in  the  STT  meeting  agendas 
may  come  before  the  STT  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  STT  action  during 
these  meetings.  STT  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document  and  to  any 
issues  arising  after  publication  of  this 
document  requiring  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  STT's  intent  to 
take  final  action  to  address  the 
emergency. 


Special  Accommodations 

The  meetings  are  physically  ^ 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at  503-820-2280  (voice),  or  503*^20- 
2299  (fax)  at  least  5  days  prior  to  the 
meeting  date. 

Authority:  16  U.S.C.  1801  et.  seq. 
Dated:  December  30,  2002. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
fPR  Doc.  03-178  Filed  1-3-03;  8:45  am] 
BILUrMS  CODE  3510-22-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Request  of  the  New  York  Mercantile 
Exchange  (NYMEX)  for  Approval  of  the 
New  NYMEX  PJM  Calendar-Month 
Daily-LMP  Swap  (PJM  Interconnection, 
LLC)  Futures  Contract;  New  NYMEX 
PJM  Calendar-Week  Daily-LMP  Swap 
(PJM  Interconnection,  LLC)  Futures 
Contract;  and  New  NYMEX  PJM  Day- 
Ahead  LMP  Swap  (PJM 
Interconnection,  LLC)  Futures  Contract 

AGENCY:  Commodity  Futm-es  Trading 

Commission 

ACTION:  Notice  of  availability  of  terms 

and  conditions  of  proposed  commodity 

futures  contracts. 

SUMMARY:  The  New  York  Mercantile 
Exchange  (NYMEX  of  Exchange)  has 
proposed  three  (3)  new  futures 
contracts:  the  PJM  Calendar-Month 
Daily-LMP  Swap  (PJM  interconnection, 
LLC)  futures  contract;  NYMEX  PJM 
Calendar-Week  Daily-LMP  Swap  (PJM 
interconnection,  LLC)  futures  contract; 
and  NMEX  PJM  Day- Ahead  LMP  Swap 
(PJM  interconnection,  LLC)  futures 
contract.  The  Director  of  the  Division  of 
Market  Oversight  (Division)  of  the 
Commission,  acting  piu-suant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
the  proposed  new  NYMEX  futures 
contracts  are  of  major  economic 
significance,  and  that  publication  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 
DATES:  Comments  must  be  received  on 
or  before  January  21,  2003. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 


Lafayette  Centre,  1J55  21st  Street.  NW.. 
Washington,  DC  20581.  hi  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should^e 
made  to  the  PJM  Calendar-Month  Dair^- 
LMP  Swap  (PJM  interconnection,  LLC) , 
futm-es  contract;  NYMEX  PJM  Calendar- 
Week  Daily-LMP  Swap  (PJM 
interconnection,  LLC)  futures  contract: 
and  NMEX  PJM  Day-Ahead  LMP  Swap 
(PJM  interconnection,  L.LC)  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  contact  Joseph  B.  Storer  of  the  . 
Division  of  Market  Oversight, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW..  Washington,  DC 
20581,  telephone  (202)  418-5282. 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:  jstorer@cftc.gov. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  proposed  terms  and  conditions  for 
the  three  new  futures  contracts  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futiu-es 
Trading  Commission.  Three  L.afayette 
Centre,  1155  21st  Street  NW.. 
Washington,  DC  20581.  Copies  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address, 
by  phone  at  (202)  418-5100.  or  via  the 
internet  on  the  CFTC  Web  site  at 
wrww.cftc.gov  under  "What's  New  & 
Pending". 

Other  materials  submitted  by  the 
NYMEX  in  support  of  the  proposals  may 
be  available  upon  request  pursuant  to 
the  Freedom  of  Inforijiation  Act  [5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  Part  145 
(2000)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOL  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  1 7  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposals,  or  with  respect  to  other 
materials  submitted  by  the  NYMEX, 
should  send  such  comments  to  Jean  A. 
Webb,  Secretary,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street  NW., 
Washington,  DC  20581  by  the  specified 
data. 
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Issued  in  Washington,  DC,  on  December 
30,  2002. 
Nfichael  Gorham, 
Director. 
(FR  Doc.  03-181  Filed  1-3-03;  8:45  am) 

BILUNG  COD£  6351-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  committee  Act 
(F*ub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB). 

Date(s)  of  Meeting:  21-23  January 
2003. 

Timeis)  of  Meeting:  0800-1700,  21 
January  2003,  0800-1700.  22  January 
2003.  0800-1700,  23  January  2003. 

Place:  The  Crystal  City  Marriott, 
Crystal  City,  VA. 

Agenda:The  Force  Protection  Study 
of  the  Army  Science  Board  is  holding  a 
meeting  on  21-23  January  2003.  The 
meeting  will  be  held  at  The  Crystal  City 
Marriott,  1999  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  The  meeting  will 
begin  at  0800  hrs  on  the  21st  and  will 
end  at  approximately  1600  hrs  on  the 
23rd;  For  further  information,  please 
contact:  Major  Bob  Grier— 703-604- 
7478  or  email 
robert.grier@saaIt.army.mil. 

Wayne  Joyner, 

Program  Support  Specialist.  Army  Science 

Board. 

IFR  Doc.  03-144  Filed  1-3-03-,  8:45  am] 

BILLING  CODE  3710-Oft-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB). 

Date(s)  of  Meeting:  14-16  January 
2003. 

Time(s)  of  Meeting:  0800-1700, 14 
January  2003, 0800-1700,  15  January 
2003,  0800-1700,  16  January  2003. 

Place:  The  Hilton  Hotel,  Crystal  City, 
VA.' 


Agenda:  The  FCS  Summer  Study 
Plenary  Session  of  the  Army  Science 
Board  is  holding  a  meeting  on  14-16 
January  2002.  The  meeting  will  be  held 
at  The  Hilton  Hotel,  2399  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
The  meeting  will  begin  at  0800  hrs  on 
the  14th  and  will  end  at  approximately 
1600  hrs  on  the  16th.  For  further 
information,  please  contact:  Major  Bob 
Grier— 703-604-7478  or  e-mail 
robert.grier@saalt.anny.mil. 

Wayne  Joyner, 

Program  Support  Specialist,  Army  Science 

Board. 

(PR  Doc.  03-145  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  3710-OS-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

agency:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  7, 
2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Smnmeuy  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 


The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  30,  2002. 

John  D.  Tressler, 

Leader,  Beguiatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Revision. 

Title:  Fiscal  Operations  Report  for 
2002-2003  and  Application  to 
Participate  for  2004-2005  (FISAP)  and 
Reallocation  Form  E40-4P. 

Frequency:  Annually. 

Affected  Public: 

Not-for-profit  institutions;  Businesses 
or  other  for-profit;  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  25,876. 
Burden  Hours:  25,876. 

Abstract:  This  application  data  will  be 
used  to  compute  the  amount  of  funds 
needed  by  each  school  for  the  2004- 
2005  award  year.  The  Fiscal  Operations 
Report  data  will  be  used  to  assess 
program  effectiveriess,  account  for  funds 
expended  during  the  2002-2003  award 
year,  and  as  part  of  the  school  funding 
process.  The  Reallocation  form  is  part  of 
the  FISAP  on  the  web.  Schools  will  use 
it  in  the  summer  to  return  unexpended 
funds  for  2002-2003  and  request 
supplemental  Federal  Work-Study 
(FWS)  funds  for  2003-2004. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivianjreese@ed.gov.  Requests  may  also 
be  faxed  to  (202)  708-9346.  Please 
specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  foe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
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Relay  Service  (FIRS)  at  1-800-877- 

8339. 

[FR  Doc.  03-137  Filed  1-3-03;  8:45  am] 

BILUHG  CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 
[CFOA  NO:  84.349A] 

Early  Childhood  Educator  Professional 
Development  Program 

AGENCY:  Office  of  Elementary  and 

Secondary  Education,  Department  of 

Education. 

ACTION:  Notice  of  proposed  achievement 

indicators. 

SUMMARY:  The  Assistant  Secretary  for 
the  Office  of  Elementary  and  Secondary 
Education  announces  proposed 
achievement  indicators  for  the  Early 
Childhood  Educator  Professional 
Development  Program  (ECEPD),  for 
fiscal  year  (FY)  2003  and  future  year 
grants. 

This  professional  development 
program  is  authorized  by  section 
2151(e)  of  the  Elementary  and 
Secondary  Education  Act  (ESEA),  as 
added  by  the  No  Child  Left  Behind  Act 
2001,  Public  Law  107-110.  The  ECEPD 
program  is  a  discretionary  grant 
program  ujider  which  funded  projects 
provide  high-quality,  sustained,  and 
intensive  professional  development  to 
improve  the  knowledge  and  skills  of 
early  childhood  educators  who  work  in 
high-poverty  communities,  particularly 
with  disadvantaged  young  children.  The 
purpose  of  the  professional 
development  is  to  enhance  the  school 
readiness  of  young  children  to  prevent 
them  from  encountering  difficulties 
once  they  enter  school,  based  on  the 
best  available  research  on  early 
childhood  pedagogy  and  on  child 
development  and  learning.  These  grants 
are  part  of  the  President's  early 
childhood  initiative,  Good  Start,  Grow 
Smart,  and  complement  the  Department 
of  Education's  early  learning  programs, 
such  as  Early  Reading  First,  by  helping 
States  and  local  communities  strengthen 
early  learning  for  young  children. 
DATES:  We  must  receive  your  comments 
on  or  before  February  5,  2003. 
ADDRESSES:  Address  all  comments  about 
these  proposed  achievement  indicators 
to  Patricia  McKee,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3W106  FB-6,  Washington,  DC 
20202-2645.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address:  eceprofdev@ed.gov. 

You  must  include  the  term 
"Comments  on  Early  Childhood 
Educator  Professional  Development"  in 


the  subject  line  of  your  electronic 
message. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  McKee.  Telephone  (202)  260- 
0991  or  via  Internet: 
Patricia.McKee@ed.gov.  Or  Melanie 
Kadlic,  U.S.  Department  of  Education, 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3C138,  FB-6,  Washington,  DC 
20202-2645.  Telephone  (202)  260-3793 
or  via  Internet:  Melanie.Kadlic@ed.gov. 

If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
tke  TDD  number  at  (202)  205^475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print,  or 
computer  diskette)  on  request  to  one  of 
the  contact  persons  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT. 
SUPPLEMENTARY  INFORMATION: 

Invitation  to  Comment 

We  invite  you  to  submit  comments 
about  these  proposed  achievement 
indicators.  To  ensure  that  your 
comments  have  maximum  effect  in 
developing  the  notice  of  final  indicators, 
we  ujge  you  to  be  specific  about  any 
recommended  changes.  We  are 
particularly  interested  in  receiving 
comments  on  whether  the  proposed 
indicators  are  sufficiently  specific  and 
clear. 

During  and  after  the  comment  period 
(until  publication  of  the  final 
achievement  indicators),  you  may 
inspect  all  public  comments  about  these 
proposed  achievement  indicators  in 
room  3W100  FB-6,  400  Maryland 
Avenue,  SW.,  Washington,  DC,  between 
the  hours  of  8:30  a.m.  and  4  p.m.. 
Eastern  time,  Monday  through  Friday  of 
each  week  except  Federal  holidays.  To 
obtain  access  to  the  building  and  room, 
please  contact  in  advance  one  of  the 
contact  persons  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  proposed  priority.  If  you 
want  to  schedule  an  appointment  for 
this  type  of  aid,  please  contact  one  of 
the  individuals  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT. 

We  will  announce  the  final 
achievement  indicators  in  a  notice  in 
the  Federal  Register.  We  will  determine 


those  final  indicators  after  considering 
responses  to  this  notice  and  other 
information  available  to  the  Department. 
This  notice  does  not  preclude  us  from 
proposing  additional  indicators  in  the 
future,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  these  proposed  achievement 
indicators,  we  will  invite  applications 
through  a  notice  in  the  Federal  Register. 

Background:  The  ECEPD  program 
provides  funds  for  projects  that  carry 
out  activities  to  improve  the  knowledge 
and  skills  of  early  childhood  educators 
working  in  programs  that  are  located  in 
high-need  communities  and  particularly 
serve  disadvantaged  young  children. 
These  programs  are  based  upon  the  best 
available  research  on  early  childhood 
pedagogy  and  on  child  development 
and  learning,  including  early  language 
and  literacy  development.  The  grants 
serve  an  important  purpose  because 
high-quality,  intensive,  research-based 
professional  development  is  critical  for 
implementing  effective  early  childhood 
programs  that  enhance  the  school 
readiness  of  yoimg  children. 

ECEPD  grants  are  made  to 
partnerships  of:  providers  of 
professional  development  for  early 
childhood  educators;  State  or  local 
public  agencies  or  private  organizations; 
and  if  feasible,  a  provider  experienced 
in  training  early  childhood  educators  to 
identify  and  prevent  behavior  problems 
or  work  with  children  identified  as  or 
suspected  to  be  victims  of  abuse. 

Section  2151(e)(6)  of  die  ESEA 
requires  the  Secretary  to  announce 
achievement  indicators  for  the  ECEPD 
program.  These  achievement  indicators 
must  be  designed:  (1)  To  measure  the 
quality  and  accessibility  of  the 
professional  development  provided;  (2) 
to  measure  the  impact  of  that 
professional  development  on  the  early 
childhood  education  provided  by  the 
individuals  who  receive  the 
professional  development;  and  (3)  to 
provide  any  Other  measures  of  program 
impact  that  the  Secretary  determines  to 
be  appropriate.  The  statute  requires 
each  partnership  receiving  an  ECEPD 
grant  to  report  annually  to  the  Secretary 
on  the  partnership's  progress  toward 
attaining  these  achievement  indicators. 
In  addition,  the  statute  provides  that  the 
Secretary  may  terminate  an  ECEPD  grant 
if  the  Secretary  determines  that  the 
partnership  receiving  the  grant  is  not 
making  satisfactory  progress  toward 
attaining  the  achievement  indicators. 

The  Secretary  may  use  these 
achievement  indicators  for  the  ECEPD 
grant  competition  for  FY  2003  and 
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future  years.  The  achievement 
indicators  proposed  in  this  notice  are 
the  same  as  the  achievement  indicators 
that  the  Secretary  announced  in  the 
Federal  Register  and  used  for  the  FY 
2002  ECEPD  grant  competition  (67  FR 
37406.  May  29,  2002). 

Achievement  Indicators:  The 
Secretary  announces  the  following 
proposed  achievement  indicators  for  the 
ECEPD  program,  as  required  by  section 
2151(e)(6)  of  the  ESEA: 

Indicator  1:  Increasing  numbers  of 
hours  of  high  quality  professional 
development  will  be  offered.  High- 
quality  professional  development  must 
be  ongoing,  intensive,  classroom- 
focused,  and  based  on  scientific 
research  on  cognitive  and  social 
development  in  early  childhood  and 
effective  pedagogy  for  young  children. 

Indicator  2:  Early  childhood 
educators  who  work  in  early  childhood 
programs  serving  low-income  children 
will  participate  in  greater  numbers,  and 
in  increasing  numbers  of  hours,  in  high- 
quality  professional  development. 

Indicator  3:  Early  childhood 
educators  will  demonstrate  increased 
knowledge  and  understanding  of 
effective  strategies  to  support  school 
readiness  based  on  scientific  research 
'on  cognitive  and  social  development  in 
early  childhood  and  effective  pedagogy 
for  young  children. 

Indicator  4:  Early  childhood 
educators  will  more  frequently  apply 
research-based  approaches  in  early 
childhood  pedagogy  and  child 
development  and  learning  domains, 
including  using  a  content-rich 
curriculum  and  activities  that  promote 
language  and  cognitive  development. 

Indicator  5:  Children  will 
demonstrate  improved  readiness  for 
school,  especially  in  the  areas  of 
appropriate  social  and  emotional 
behavior  and  early  language  and  literacy 
competencies. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  proposed 
achievement  indicators  for  this  program. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 


Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site:  http:// 
www.ed.gov/Iegislation/FedRegister. 
To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.349A,  Early  Childhood  Educator 
Professional  Development  Program) 

Program  Authority:  20  U.S.C.  6651(e). 

Dated:  December  30.  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  03-159  Filed  1-3-03;  8:45  am] 

BILUNG  CODC  40OO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOO-1 11-002;  Docket  No. 
EL01 -84-000] 

Cities  of  Anaheim,  Azusa,  Banning, 
Colton  and  Riverside,  Califomra.  v. 
California  Independent  System 
Operator  Corporation;  Salt  River 
Project  Agricultural  Improvement  and 
Power  District  v.  California 
Independent  System  Operator 
Corporation;  Order  Providing 
Guidance  on  the  Appropriate 
Procedures  for  Approval  of  Settlement 

Issued  December  30,  2002. 

Before  Commissioners:  Pat  Wood,  III, 
Chairman;  William  L.  Massey,  and  Nora 
Mead  Brownell. 

1.  This  order  provides  guidance  on 
procedural  questions  raised  by  certain 
parties  in  this  proceeding  relating  to  an 
Offer  of  Settlement  filed  while 
settlement  judge  procedures  were 
ongoing. 

Background 

2.  There  is  a  lengthy  procedural 
history  in  this  case,  some  of  which  is 
not  pertinent  to  the  questions  raised  in 
the  instant  request  for  guidance;  this 
order  will  relate  only  those  events  and 
facts  necessary  to  address  the  request 
before  us. 


3.  On  September  15,  2000,  the  Cities 
of  Anaheim,  Azusa,  Banning,  Colton, 
and  Riverside,  California  (Southern 
Cities)  filed  a  complaint  against  the 
California  Independent  System  Operator 
Corporation  (Cal  ISO)  regarding  costs 
incurred  by  the  CalTSO  and  passed  on 
to  customers  as  neutrality  adjustment 
charges.  The  Commission  acted  on  the 
complaint  on  March  14,  2001, 
dismissing  it  in  part  and  granting  it  in 
part.'  Subsequently,  the  Commission 
granted  in  part  and  denied  in  part 
rehearing.^  Parties  sought  further 
rehearing. 

4.  On  June  1.  2001,  the  Salt  River 
Project  Agricultural  Improvement  and 
Power  District  (SRP)  filed  a  complaint 
against  the  Cal  ISO  in  Docket  No.  ELOl- 
84-000  challenging  several  aspects  of 
the  Cal  ISO's  neutrality  adjustment 
charges.  On  June  22,  2001,  the  Cal  ISO, 
Southern  Cities,  and  SRP  filed  a  motion 
to  institute  settlement  judge  procedures 
to  resolve  the  issues  raised  in  the  two 
complaints  and  shortly  thereafter,  the 
Commission  issued  an  order  initiating 
settlement  judge  procedures. ^  The  order 
did  not  institute  hearing  proceedings  or 
authorize  designation  of  a  presiding 
administrative  law  judge. 

5.  The  parties  participated  in 
numerous  settlement  conferences  to 
resolve  the  complaints,  and  on  July  31, 
2002,  Southern  Cities,  SRP  and  Cal  ISO 
(Settling  Parties)  submitted  to  the 
Commission  an  Offer  of  Settlement  and 
Settlement  Agreement  (Offer  of 
Settlement).  In  addition  to  comments 
supporting  the  Offer  of  Settlement  from 
the  Settling  Parties  and  trial  staff. 
Pacific  Gas  and  Electric  Co.  (PG&E)  filed 
comments  opposing  the  Offer  of 
Settlement,  and  the  Commission 
received  motions  to  intervene  out-of- 
time,  and  protests  or  comments  in 
opposition,  from  Enron  Power 
Marketing,  Inc.  (Enron),  Puget  Sound 
Energy.  Inc.  (Puget  Sound),  IDACORP 
Energy,  L.P.  (IDACORP),  and  California 
Generators.'*  Subsequently,  participants 


'  Cities  of  Anaheim.  Azusa,  Banning,  Colton,  and 
Riverside,  California  v.  California  Independent 
System  Operator  Corp.,  94  FERC  161,268  (2001). 

2  Cities  of  Anaheim,  Azusa,  Banning,  Colton,  and 
Riverside,  California  v.  California  Independent 
System  Operator  Corp..  95  FERC  161,197  (2001). 

^Cities  of  Anaheim,  Azusa,  Banning.  Colton,  and 
Riverside,  California  v.  California  Independent 
System  Operator  Corp.,  96  FERC  161,024  (2001). 

*  The  California  Generators  are:  Duke  Energy 
North  America,  LLC;  Duke  Energy  Trading  and 
Marketing,  L.L.C.;  Dynegy  Power  Marketing,  Inc, 
Segundo  Power  LLC;  Long  Beach  Generation  LLC; 
Cabrillo  Power  I  LLC;  Cabrillo  Power  II  LLC;  Mirant 
Americas  Energy  Marketing,  LP;  Mirant  California, 
LLC;  Reliant  Energy  Power  Generator,  Inc.;  Reliant 
Energy  Services,  Inc.;  and  Williams  Energy 
Marketing  &  Trading  Company.  The  California 
Generators  took  no  position  on  the  Offer  of 
Settlement. 


El 


Federal  Register /Vol.  68,  No.  3 /Monday,  January  6,  2003 /Notices 


549 


filed  reply  comments.  Enron  filed  a 
conditional  withdrawal  of  its  motion  to 
intervene  out-of-time;  IDACORP  and 
Puget  Sound  conditionally  withdrew 
their  protests.  The  Settling  Parties  and 
the  California  Department  of  Water 
Resources  (DWR)  opposed  the 
interventions. 

6.  On  November  1,  2002,  the 
Settlement  Judge  issued  an  order 
granting  the  motions  to  intervene.  The 
order  noted  that  it  appears  the  Offer  of 
Settlement  cannot  be  certified  to  the 
Commission  if,  as  alleged  by  PG&E  and 
trial  staff,  there  are  material  issues  of 
fact  to  be  resolved.  The  judge 
determined  that  an  additional 
settlement  conference  should  be 
convened  to  clarify  whether  there  are 
any  material  issues  of  fact  remaining. 
The  judge  stated  that  the  motions  to 
intervene  out-of-time  were  granted  so 
that  the  additional  intervenors  could  be 
included  in  the  next  settlement 
conference. 

7.  The  November  1  Order  prompted 
the  Settling  Parties  to  file  a  request  for 
guidance  from  the  Commission,  on  an 
expedited  basis,  regarding  the 
appropriate  procedures  to  be  followed 
to  approve  the  Offer  of  Settlement.  The 
Settling  Parties  state  that  they  are 
concerned  that,  without  guidance  from 
the  Commission  on  the  appropriate 
decisional  authority,  action  on  the  Offer 
of  Settlement  will  be  delayed  or  will 
become  sidetracked  if  the  negotiation 
process  is  to  begin  again  before  a  new 
settlement  judge  and  to  include 
additional  parties. 

8.  The  request  for  guidance  posits 
that,  under  the  Commission's  Rules  of 
Practice  and  Procedure,  settlement 
judges  are  not  authorized  to  certify  a 
settlement  or  to  make  other  substantive 
rulings,  and  that  the  Commission  is  the 
appropriate  authority  to  act  on  the  Offer 
of  Settlement  because  the  proceedings 
were  never  set  for  hearing  before  a 
presiding  administrative  law  judge.  The 
Settling  Parties  also  question  the 
settlement  judge's  authority  to  act  on 
the  motions  to  intervene  out-of-time, 
and  they  state  that  the  Commission 
should  have  ruled  on  the  motions. 

9.  PG&E  and  IDACORP  and  Puget 
filed  answers  to  the  request  for 
guidance,  PG&E  states  that  it  does  not 
take  issue  with  the  procedural  questions 
raised  in  the  request,  but  objects  that  the 
Settling  Parties  have  attempted  to 
reargue  the  merits  of  the  Offer  of 
Settlement.  IDACORP  and  Puget  remark 
that  the  Offer  of  Settlement  fails  to     , 
ensure  that  all  entities  who  are  owed 
refunds,  ^and  not  just  the  Settling 
Parties,  will  receive  them.  They 
continue  that  denial  of  their  motions  to 
intervene  in  this  proceeding  would  be 


shortsighted  because,  if  excluded,  they 
could  simply  file  complaints  and  seek 
consolidation  vtrith  the  ongoing 
proceeding. 

Discussion 

10.  Rule  602  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
§  385.602  (2002),  provides  procedm-es 
for  the  submission  of  offers  of 
settlement.  An  uncontested  offer  of 
settlement  may  be  certified  to  the 
Commission  upon  a  finding  that  the 
offer  is  not  contested  by  any 
participant.^  Where  an  offer  of 
settlement  is  contested,  it  may  be 
certified  to  the  Commission  if  there  is 
no  genuine  issue  of  material  fact  or  if 
the  record  contains  substantial  evidence 
from  which  the  Commission  may  reach 
a  reasoned  decision  on  the  merits  of  the 
contested  issues.^  The  section  does  not 
expressly  discuss  settlement  judges,  the 
role  they  play  in  the  settling  of  cases,  or 
the  handling  of  such  settlements. 

11.  Rule  603  provides  procediu^s  for 
negotiating  settlements  before  a 
settlement  judge.  The  powers  and  duties 
of  settlement  judges  include  convening 
and  presiding  over  conferences  and 
settlement  negotiations,  assessing  the 
practicalities  of  a  potential  settlement, 
reporting  to  the  Chief  Administrative 
Law  Judge  or  the  Commission 
describing  the  status  of  the  negotiations, 
and  recommending  the  termination  or 
continuation  of  settlement 
negotiations.^  The  section  does  not 
expressly  discuss  certification  of 
settlements  to  the  Commission. 

12.  As  stated  above,  the  Commission 
set  this  case  for  settlement  judge 
procediues  under  Rule  603.  Although 
settlement  judges  typically  will  certify 
to  the  Commission  uncontested 
settlements,"  the  substantive 
determinations  necessary  to  certify  a 
contested  settlement,  as  described  in 
Rules  602(h)(2)(ii)  and  (iii),  are  not 
appropriately  made  by  a  settlement 
judge.  Given  that  the  settlement  judge 
may  well  be  privy  to  confidential,  non- 
record  information  and  given  that  the 
settlement  judge  may  have  had  off-the- 
record  discussions  about  the  merits  of 
issues  and  not  all  parties  may  have  been 
present.  Rule  603  does  not  empower 
settlement  judges  to  make  substantive 
findings  regarding  a  contested  offer  of 
settlement  or  to  certify  a  contested  offer 
of  settlement.**  Further,  it  is  not 


necessary  that  the  settlement  judge  do 
so.  Where  a  contested  settlement  is  filed 
in  a  case  that  is  pending  solely  before 
a  settlement  judge,  the  contested 
settlement  is  already  before  the 
Commission  itself.'"  (We  add  that, 
insofar  as  the  settlement  judge  is  to 
report  to  the  Chief  Judge  and/or  the 
Commission,  in  the  future  when  a 
settlement  is  contested  the  settlement 
judge  should  report  the  fact  that  a  filed 
settlement  has  been  contested,  and 
identify  what  the  matters  at  issue  may 
be." 

13.  The  Commission  thus  does  not 
need  the  settlement  judge  in  this  case  to 
pursue  the  question  of  whether,  in  fact, 
any  genuine  issues  of  material  fact 
remain.  The  Commission  will  consider 
the  record  in  this  proceeding  as  it  has 
been  developed  to  date,  address  the 
merits  of  the  issues  presented,  and  also 
determine  what,  if  any,  additional 
procedures  may  be  necessary.  At  the 
same  time,  the  Commission  will  address 
the  motions  to  intervene  out-of-time, 
and  oppositions  thereto,  filed  by  Enron, 
Puget  Sound,  IDACORP,  and  the 
California  Generators.  Rule  603  does  not 
empower  settlement  judges  to  rule  on 
motions  to  intervene;  these  will  be 
addressed  by  the  Commission  in  this 
case  (and  interventions  sought  in 
similar  circumstances  in  future  cases 
should  be  addressed  by  the  Chief 
Judge' 2),  as  appropriate. 

The  Commission  orders: 

(A)  The  Commission  hereby  responds 
to  the  Settling  Parties'  request  for 
guidance,  as  set  forth  in  the  body  of  this 
order. 

(B)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  03-195  Filed  1-3-03:  8:45  am) 
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5  18  CFR  §  385.602(g)  (2002). 

6  18  CFR  §  385.602(h)(2)(ii)  and  (iii)  (2002). 
'  18  CFR  §  385.603(g)  (2002). 

"We  find  tliat  their  doing  so  is  appropriate  and 
not  inconsistent  witli  our  regulations. 

8  See  American  Electric  Power  Service  Corp.  and 
American  Electric  Power  Company,  Inc..  100  FERC 
1  61,346  af  P  41-42  (2002),  reh'g  pending. 


•"See  18  CFR  385.602(b)  (2002), 

' '  However,  the  settlement  judge,  as  noted. 

should  not  make  substantive  findings  on  the 

matters  at  issue. 

'2  See  18  CFR  375.304(a).  385.102(a).  385.214(c) 

and  (d).  and  385.504(b)(12)  (2002). 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No.  CP03-30-O00] 

BP  West  Coast  Products,  LLC,  Atlantic 
Richfield  Company,  Intaico  Aluminum 
Corporation;  Notice  of  Filing 

December  30,  2002. 

Teike  notice  that  on  December  18, 
2002,  BP  West  Coast  Products,  LLC  (BP), 
Atlantic  Richfield  Company  (Atlantic 
Richfield)  and  Intaico  Aluminum 
Corporation  (Intaico)  jointly  filed  an 
amendment,  pxu^uant  to  section  3  of  the 
Natural  Gas  Act  (NGA)  and  section  153 
of  the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  153 
and  Executive  Order  No.  10485,  as 
amended  by  Executive  Order  No.  12038, 
to  the  section  3  Authorization  and 
Presidential  Permit  (Permit)  issued  by 
the  Commission  in  Docket  No.  CP89- 
267-000  to  Atlantic  Richfield  and 
Intaico  for  the  Femdale  Pipeline. '  The 
purpose  of  the  amendment  is  to  insert 
BP's  name  into  the  Permit  in  lieu  of 
Atlantic  Richfield  due  to  transferring  of 
Atlantic  Richfield's  interest  in  the 
Femdale  Pipeline  to  BP.^  The 
application  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport®ferc.gov  or  toll 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

BP  and  Intaico  propose  to  continue  to 
operate  and  maintain  the  existing 
facilities  at  the  U.S./Canada  border  as 
authorized  by  the  1989  Permit.  No 
additional  facilities  are  proposed  by  this 
amendment.  The  filing  does  not  seek 
any  change  in  the  terms  and  conditions 
of  the  Permit  for  the  Femdale  Pipeline. 

Any  questions  regarding  the 
application  are  to  be  directed  to  Daniel 
M.  Adamson,  Davis  Wright  Tremaine 
LLP,  1500  K  Street,  NW.,  Suite  450, 
Washington,  DC,  20005. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 


should,  on  or  before  the  below  listed 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the- service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  tmd  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Motions  to  intervene,  protests  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Conmiission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  January  21,  2003. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  03-124  Filed  1-3-03;  8:45  am] 
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'49  FERC  161.294  (1989). 
'Atlantic  Richfield's  interest  in  ihe  Femdale 
Pipeline  became  assets  of  BP  on  January  1,  2002. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-32-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Application 

December  30,  2002. 

Take  notice  that  on  December  23, 
2002  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City.  Utah,  84158  filed  in  Docket  No. 
CP03-32-000,  an  abbreviated 
application  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  for  its 
"White  River  Pipeline  Replacement 
Project"  requesting  the  Commission  to 
grant: 

(i)  A  certificate  of  public  convenience 
and  necessity  authorizing  Northwest  to 
construct  and  operate  approximately 
4,300  feet  each  of  relocated  replacement 
26-inch  pipeline  and  30-inch  pipeline 
loop  in  King  County,  Washington; 

(ii)  approval  for  Northwest  to 
abandon,  partially  by  removal  and 
partially  in  place,  approximately  3,300 
feet  each  of  26-inch  pipeline  and  30- 
inch  pipeline  loop  being  replaced  by  the 
relocated  facilities;  and 

(iii)  approval  to  remove  665  feet  of  26- 
inch  pipeline  crossing  the  White  River 
that  was  previously  retired  in  place. 

All  as  more  fully  set  forth  in  its 
petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 

Any  questions  regarding  this 
application  should  be  directed  to  Gary 
Kotter,  Manager,  Certificates  and  Tariffs, 
at  (801)  584-7117.  Northwest  Pipeline 
Corporation,  P.O.  Box  58900,  SaU  Lake 
City,  Utah  84158. 

Northwest  states  that  as  a  result  of 
high  flows  and  erosion  in  the  White 
River  over  the  past  several  years  it  has 
installed  temporary  structures  and  sheet 
piling  to  the  banks  of  the  river  to 
maintain  the  integrity  of  the  26-inch  and 
30-inch  pipeline  crossings.  Northwest 
asserts  that  the  proposed  replacement 
project  is  necessary  to  provide  a  more 
permanent  solution  for  improved 
pipeline  safety  and  integrity,  while 
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restoring  the  natural  environment  of  the 
river  and  floodplains  at  the  pipeline 
crossing  location. 

Northwest  states  that  construction  of 
the  project  is  scheduled  to  occin  over  a 
two-year  period  to  accommodate 
anticipated  permitting  requirements  and 
environmental  limitations  on 
construction  windows.  Northwest  plans 
to  commence  construction  during  the 
summer  of  2003  and  complete  the 
project  in  the  fall  of  2004. 

The  estimated  cost  of  the  proposed 
project  is  approximately  $29.4  million. 

Tnere  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  in  the 
proceeding,  with  the  Commission  and 
must  mail  a  copy  to  the  applicant  and 
to  every  other  party.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Conunission. 
Environmental  commentator  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 


environmental  review  process. 
Environmental  commentator  will  not  be 
required  to  serve  copies  of  filed 
dociunents  on  all  other  parties. 
However,  the  non-party  commentator 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Conunission  (except  for  the  mailing  of 
enviromnental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  coiut  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
conunents  or  to  intervene  as  early  in  the 
process  as  possible. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Conunission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  January  21,  2003. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary.  ' 

[FR  Doc.  03-126  Filed  1-3-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-31-000] 

Palute  Pipeline  Company;  Notice  of 
Application 

December  30,  2002. 

Take  notice  that  on  December  19, 
2002,  Paiute  Pipeline  Company  (Paiute), 
PO  Box  94197,  Las  Vegas,  Nevada 
89193-4197,  filed  in  Docket  No.  CP03- 
31-000,  an  application  pinsuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  (NGA),  as  amended,  and  part  157  of 
the  regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  an  order  granting  a  certificate  of 
public  convenience  and  necessity  and 
permission  and  approval  to  abandon 
facilities,  so  as  to  enable  Paiute  to 
replace  two  segments  of  deteriorating 
pipeline  on  its  Carson  Lateral  mainline 
system  and  at  the  same  time  enhance 
the  capacity  on  its  Carson  Lateral  to 
meet  the  growth  requirements  of  an 
existing  shipper  served  by  that  portion 
of  its  transmission  system.  Southwest 
Gas  Corporation-Northern  Nevada 
(Southwest),  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSuppoH@ferc.gov  or  toll- 
free  at  (866J  208-3676,  or  for  TTY. 
contact  (202)  502-8659. 

Paiute  states  that  it  will  be  replacing 
two  deteriorated  segments  of  the 
original  10-inch  transmission  line  on  its 
Carson  Lateral.  At  the  same  time, 
however,  as  a  result  of  a  request  by 
Southwest  for  additional  firm 
transportation  service  on  the  Carson 
Lateral,  Paiute  states  that  it  is  also 
proposing  to  enhance  the  capacity  of  its 
Carson  Lateral  facilities  by  replacing  the 
deteriorated  segments  with  20-inch 
diameter  pipeline,  rather  than  in  kind, 
and  by  installing  additional  new  and 
replacement  20-inch  loop  pipeline    ' 
segments. 

Specifically,  Paiute  states  that  it 
proposes  to  (1)  Replace  approximately 
8.0  miles  of  10-inch  pipeline  on  the 
Carson  Lateral  between  mileposts  37.34 
and  45.34  with  approximately  8.1  miles 
of  20-inch  pipeline;  (2)  install 
approximately  6.4  miles  of  20-inch  loop 
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pipeline  on  the  Carson  Lateral  between 
mileposts  9.45  and  15.85;  and  (3) 
replace  and/or  install  pressure 
regulating  facilities  at  four  locations. 

Paiute  states  that  it  has  entered  into 
a  long-term  transportation  service 
agreement  with  Southwest  under  which 
Paiute  will  provide  Southwest  with 
additional  firm  transportation  service  of 
up  to  5,868  Dth  per  day  from  the 
Wadsworth  receipt  point,  where  Paiute 
intercormects  with  Tuscarora  Gas 
Transmissfon  Company,  to  various 
delivery  points  served  by  the  Carson 
Lateral.  Paiute  also  states  that  the 
proposed  facilities  will  add  the 
necessary  capacity  to  provide  the 
increase  in  firm  transportation  service 
and  will  preserve  the  existing  flexibility 
of  delivery  capability  afforded  to  its 
shippers. 

Paiute  states  that  the  estimated  cost  of 
the  proposed  facilities  is  $10,742,000. 
The  cost  to  abandon  in  place  the 
existing  10-inch  pipeline  and  to  remove 
certain  pressure  regulating  facilities  is 
estimated  to  be  $18,000.  Paiute  requests 
that  the  Commission,  in  accordance 
with  its  1999  Policy  Statement  for  the 
construction  of  new  pipeline  facilities, 
make  a  determination  that  a  portion  of 
the  costs  of  the  proposed  facilities  be 
recovered  through  an  incremental  rate 
charged  to  Southwest,  and  a  portion  of 
the  costs  be  rolled  into  Paiute's 
systemwide  rates  in  Paiute's  next 
general  rate  case  under  section  4  of  the 
Natiu-al  Gas  Act.  Paiute  states  that  if  it 
were  to  construct  new  10-inch  pipeline 
to  replace  the  two  deteriorated  10-inch 
segments,  it  would  install  6.42  miles  of 
10-inch  replacement  pipe  at  a  cost  of 
$3,487,000.  Paiute  states  that  it  has 
requested  that  the  Commission 
determine  that  $3,487,000  of  the  costs  of 
the  proposed  facilities  can  be  rolled  into 
Paiute's  systemwide  rates  in  its  next  rate 
case,  and  that  the  remainder  if  the 
project  cost  be  recovered  through  an 
incremental  surcharge  assessed  to 
Southwest. 

Paiute  requests  the  issuance  of  a  final 
certificate  order  no  later  than  June  1 , 
2003  so  that  the  proposed  facilities  can 
be  constructed  and  placed  into  service 
by  November  1,  2003. 

Any  questions  concerning  this 
application  may  be  directed  to  Edward 
C.  McMurtrie,  Vice  President,  General 
Manager,  Paiute  Pipeline  Company,  PO 
Box  94197,  Las  Vegas,  Nevada  89193- 
4197.  at  (702)  876-7178  or  fax  (702) 
873-3820. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 


stated  below  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  coiul  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  conunents  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  an  two 
copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings  . 
associated  with  the  Conmiission's 
environmental  review  process. 
Envirorunental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 


effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  date:  January  21,  2003. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  03-125  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG03-25-000,  et  al.] 

PSEG  Power  Connecticut  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

December  26,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  PSEG  Power  Connecticut  LLC 

Docket  No.  EG03-25-000. 

Take  notice  that  on  December  23, 
2002,  PSEG  Power  Connecticut  LLC 
(Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  (FERC 
or  the  Commission)  an  amendment  to  its 
December  4,  2002  application  for 
determination  of  exempt  wholesale 
generator  (EWG)  status  pursuant  to  part 
365  of  the  Commission's  regulations. 
The  amendment  requests  Commission 
authority  to  engage  in  certain  additional 
activities  incidental  to  the  generation  of 
electricity  for  sale  at  wholesale. 
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The  Applicant  is  a  limited  liability 
company  formed  under  the  laws  of  the 
3tate  of  Delaware.  The  Applicant  is 
engaged,  directly  or  indirectly  through 
an  affiliate  as  defined  in  section 
2(a)(ll)(B)  of  the  Public  Utility  Holding 
Company  Act  of  1935  (PUHCA),     ' 
exclusively  in  owning  or  owning  and 
operating  eligible  electric  facilities  and 
participating  in  certain  other  activities 
incidental  to  such  eligible  electric 
facilities  as  authorized  under  PUHCA. 
The  Applicant  owns  and  operates 
eligible  facilities  located  in  Connecticut. 

Comment  Date:  January  16,  2003. 

2.  New  York  Independent  System 
Operator,  Inc. 

Docket  No.  ELOl-50-003.  ' 

Take  notice  that  on  December  20, 
2002,  the  New  York  Independent 
'  System  Operator,  Inc.  (NYISO)  tendered 
for  filing  a  compliance  filing  in 
accordance  with  the  Commission's 
November  22,  2002  order  in  the  above- 
captioned  proceedings. 

The  NYISO  has  served  a  copy  of  this 
filing  upon  all  parties  designated  on  the 
official  service  lists  compiled  by  the 
Secretary  in  these  proceedings.  The 
NYISO  has  also  served  a  copy  of  this 
filing  to  all  parties  that  have  executed 
Service  Agreements  under  the  NYISO's 
Open-Access  Transmission  Tariff  or 
Services  Tariff,,  the  New  York  State 
Public  Service  Commission  and  to  the 
electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania. 

Comment  Date:  ]anuary  16,  2003. 

3.  Town  of  Norwood,  Massachusetts, 
Complainant  v.  National  Grid  USA, 
New  England  Electric,  System,  New 
England  Power  Company, 
Massachusetts  Electric  Co.,  and 
Narragansett,  Electric  Company, 
Respondents. 

[Docket  No.  EL03-37-000I 

Take  notice  that  on  December  23, 
2002,  the  Town  of  Norwood, 
Massachusetts  (Norwood)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Complaint  under 
Section  206  of  the  Federal  Power  Act 
against  National  Grid  USA,  doing 
business  as  New  England  Electric 
System,  New  England  Power  Company, 
Massachusetts  Electric  Co.  and 
Narragansett  Electric  Company. 
Norwood  complains  that  these 
companies,  through  New  England 
Power  Company,  have  demanded, 
charged,  and  sought  to  collect  from 
Norwood  an  alleged  "Contract 
Termination  Charge"  that  is  unjust, 
unreasonable,  unduly  discriminatory, 
preferential  cmd  otherwise  unlawful  as 
to  Norwood.  A  copy  of  this  complaint 


was  served  on  these  companies  through 
New  England  Power  Company. 
Comment  Date:  January  13,  2003. 

4.  Occidental  Energy  Marketing,  Inc. 

[Docket  No.  ER02-1947-O02] 

Take  notice  that  on  December  17, 
2002,  Occidental  Energy  Marketing,  Inc. 
filed  a  Notice  of  Cancellation  with 
regard  to  Occidental  Energy  Marketing, 
Lie.  FERC  Electric  Rate  Schedule  No.  1 
to  be  effective  February  17,  2003. 
Comment  Date:  January  7,  2003. 

5.  Sierra  Pacific  Power  Company 
Nevada  Power  Company 

[Docket  No.  ER02-2609-0021 

Take  notice  that  on  December  23, 
2002,  Sierra  Pacific  Power  Company 
and  Nevada  Power  Company 
(collectively.  Applicants  )  tendered  for 
filing  piusuant  to  Section  205  of  the 
Federal  Power  Act,  Section  35  of  the 
Commission's  Regulations,  and  the 
Commission's  November  21,  2002  Order 
issued  in  the  above-referenced 
proceeding,  a  compliance  filing 
consisting  of  clean  and  redlined 
versions  of  the  Applicants'  Open  Access 
Transmission  Tariff  (OATT).  This 
compliance  filing  is  being  made  to 
satisfy  the  requirement  in  the 
Commission's  November  21  Order  to 
make  a  compliance  filing  within  30  days 
implementing  certain  specified  changes 
in  the  OATT. 

Comment  Date:  January  13,  2003. 

6.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-254-O01] 

Take  notice  that  on  December  20, 
2002,  PJM  Interconnection,  L.L.C.  (PJM), 
amended  its  December  6,  2002  filing  in 
this  docket.  As  part  of  the  December  6, 
2002  filing,  PJM  added  a  new  Schedule 
12  to  the  Amended  and  Restated 
Operating  Agreement  of  PJM 
Interconnection,  L.L.C.  that  lists  all 
current  PJM  members.  MG  Industries,  a 
current  member  of  PJM,  inadvertently 
was  omitted  from  the  new  Schedule  12. 
Therefore,  PJM  hereby  amends  its 
December  6,  2002  filing  to  include  MG 
Industries  in  Schedule  12. 

PJM  states  that  copies  of  this  filing 
were  served  upon  all  parties  listed  on 
the  official  service  list  compiled  by  the 
secretary  in  this  proceeding  and  MG 
Industries. 

Comment  Date:  January  10,  2003. 

7.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER03-297-O0O] 

Take  notice  that  on  December  23, 
2002,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO),  filed 
proposed  revisions  to  the  NYISO's  Open 


Access  Transmission  Tariff  (OATT)  and 
Market  Administration  and  Control 
Area  Services  Tariff  (Services  Tariff). 
The  proposed  filing  would  amend  the 
TCC  credit  ^ohcy.  The  NYISO  has 
requested  that  the  Commission  make  the 
filing  effective  on  January  10,  2003. 

The  NYISO  states  it  has  served  a  copy 
of  this  filing  to  all  parties  that  have 
executed  Service  Agreements  imder  the 
NYISO's  OATT  or  Services  Tariff,  the 
New  York  State  Public  Services 
Commission  and  to  the  electric  utility 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  Date:  January  13,  2003. 

8.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER03-299-0001 

Take  notice  that  on  December  17, 
2002,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an  aimual 
update  filing  including  revisions  to  its 
Reliability  Must  Run  Service 
Agreements  (RMR  Agreements)  with  the 
Califomia  Independent  System  Operator 
Corporation  (ISO)  for  Helms  Power 
Plant,  PG&E  First  Revised  Rate  Schedule 
FERC  No.  207  and  San  Joaquin  Power 
Plant,  PG&E  First  Revised  Rate  Schedule 
FERC  No.  211.  This  filing  revises 
portions  of  the  Rate  Schedules  to  adjust 
the  values  for  Contract  Service  Limits, 
Owner's  Repair  Cost  Obligation  and 
Prepaid  Start-up  information.  These 
changes  are  expressly  required  and/or 
authorized  under  the  RMR  Agreements. 

PG&E  states  that  copies  of  this  filing 
have  been  served  upon  the  ISO.  the 
California  Electricity  Oversight  Board, 
and  the  Califomia  Public  Utilities 
Commission. 

Comment  Date:  January  7,  2003. 

9.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER03-30O-O00J 

Take  notice  that  on  December  20, 
2002,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  changes  in 
rates  included  in  its  Transmission 
Owner  Tariff  (TO  Tariff)  for  the 
Transmission  Revenue  Balancing 
Account  Adjustment  (TRBAA)  rate,  the 
Reliability  Services  (RS)  rates  the 
Transmission  Access  Charge  Balancing 
Account  Adjustment  (TACBAA)  also  set 
forth  in  its  TO  Tariff.  With  the 
exception  of  the  TACBAA  rate,  these 
changes  in  rates  are  proposed  to  become 
effective  January  1,  2003. 

Copies  of  this  filing  have  been  served 
upon  the  Califomia  Independent  System 
Oiperator  (ISO),  Scheduling 
Coordinators  registered  with  the  ISO, 
Southern  California  Edison  Company, 
San  Diego  Gas  &Electric  Company,  the  ^ 
Califomia  Public  Utilities  Commission 
and  other  parties  to  the  official  service 
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lists  in  recent  TO  Tariff  rate  cases,  FERC 
Docket  Nos.  EROO-2360-000  and  EROl- 
66-000. 
Comment  Date:  January  10,  2003. 

10.  Southern  California  Edison 
Company 

[Docket  No.  ER03-301-O001 

Take  notice,  that  on  December  20. 
2002,  Southern  California  Edison 
Company  (Edison)  tendered  for  filing 
revisions  to  its  firm  transmission  service 
agreements  (Existing  Transmission 
Contracts)  with  the  following  entities: 

Entity  Rate  Schedule  FERC  No. 

1.  City  of  Azusa  372,  373,  374,  375,  376, 

377. 

2.  City  of  Banning  378,  379,  380,  381, 

382,  383. 

3.  City  of  Colton  361,  362,  363,  364,  365, 

366. 

4.  City  of  Riverside  390,  391,  392,  393. 
The  revised  Existing  Transmission 

Contracts  specify,  among  other  things, 
the  terms,  conditions  and  rates,  for 
transmission  service  over  Edison's 
transmission  facilities.  Edison  requests 
that  the  revised  Existing  Transmission 
Contracts  be  accepted  for  filing  effective 
January  1,  2003. 

Copies  of  thi^filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California,  the  Cities  of  Azusa, 
Banning,  Colton  and  Riverside,  and 
counsel  for  the  Cities. 

Comment  Date:  January  10,  2003. 

11.  North  West  Rural  Electric 
Cooperative 

(Docket  No.  ER03-302-000] 

Take  notice  that  on  December  20, 
2002,  North  West  Rural  Electric 
Cooperative  (North  West)  filed  three  rate 
schedules  for  service  by  North  West  to 
the  City  of  Westfield,  Iowa  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  35.13  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  18  CFR  35.13.  These 
agreements  are:  Rate  Schedule  dated 
August  1, 1998  (Initial  Rate  Reduction); 
Agreement  for  Wheeling  Electric  Power 
dated  January  20, 1999  (Wheeling 
Agreement);  and  Agreement  for  Electric 
Service  dated  January  1,  2001  (Second 
Rate  Reduction).  North  West  filing  is 
available  for  public  inspection  at  its 
offices  in  Orange  City,  Iowa. 

North  West  submits'the  agreements 
for  filing  and  requests  that:  (1)  The  Rate 
Reduction  Agreement  be  permitted  to 
become  effective  as  a  rate  schedule  as  of 
August  1,  1998;  (2)  the  Wheeling 
Agreement  be  permitted  to  become 
effective  as  of  January  1,  2000;  and  (3) 
the  Second  Rate  Reduction  be  permitted 
to  become  effective  as  of  January  1, 


2001.  North  West  requests  waiver  of  the 
Commission  notice  requirements  to 
permit  these  effective  dates. 
Additionally,  North  West  requests  that 
the  Initial  Rate  Reduction  and  the 
Wheeling  Agreement  be  deemed 
superseded  as  of  Janu^y  1 ,  2000  and 
January  1,  2001,  respectively.  North 
West  also  requests  that  its  Agreement 
for  Purchase  of  Power  Between 
Plymouth  Electric  Cooperative 
Association  and  Town  of  Westfield, 
Iowa,  currently  on  file  with  the 
Commission,  be  deemed  superseded  as 
of  August  1,  1998.  After  all  approvals, 
the  Second  Rate  Reduction  will  be  the 
only  agreement  in  effect  for  North  West. 

Comment  Date:  January  10,  2003. 

12.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-303-O00] 
Take  notice  that  on  December  20, 

2002,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO)  filed  the 
following  Market  Administration  and 
Control  Area  Services  Tariff  (Services 
Tariff)  revisions  to  the  NYCA  demand 
response  programs:  (I)  Extension  of  the 
Emergency  Demand  Response  Program 
(EDRP)  through  October  31,  2005;  (ii) 
establishment  of  EDRP  Resource 
eligibility  for  participation  in  the  NYCA 
Energy  market  Locational  Based 
Marginal  Pricing  price  setting 
mechanism;  (iii)  adoption  of  a  zonal 
floor  bid  price  for  the  Day- Ahead 
Demand  Response  Program;  (iv) 
extension  of  the  time  period  in  which 
Demand  Reduction  Incentive  Payments 
will  be  available  for  Demand  Reductions 
through  October  31,  2004;  (v)  de-linking 
of  the  Special  Case  Resource  (SCR) 
program  and  EDRP  so  that  the  NYISO 
may  activate  each  program  separately; 
(vi)  implementation  of  a  Load  reduction 
Energy  payment  to  SCRs  that  verify 
Load  reduction  in  response  to  a  Forecast 
Reserve  Shortage;  and  (vii)  changes  in 
the  NYISO  administration  of  the  SCR 
program  to  facilitate  requests  for 
performance  by  SCRs. 

The  NYISO  has  served  a  copy  of  this 
filing  to  all  parties  that  have  executed 
Service  Agreements  under  the  NYlSO's 
Open-Accesa  Transmission  Tariff  or 
Services  Tariff,  the  New  York  State 
Public  Service  Commission  and  to  the 
electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania. 

Comment  Date:  January  10,  2003. 

13.  Consolidated  Edison  Energy,  Inc. 
and  Rockland  Electric  Company 

(Docket  No.  ER03-304-O00| 

Take  notice  that  on  December  20, 
2002,  Consolidated  Edison  Energy,  Inc. 
(CEE)  and  Rockland  Electric  Company 


(RECO)  tendered  for  filing  requests  to  (1) 
permit  CEE's  participation  in  the 
statewide  auction  bidding  process 
approved  by  the  New  Jersey  Board  of 
Public  Utilities  to  the  extent  that  CEE 
may  bid  to  supply  the  electric  load 
requirements  of  its  affiliate,  RECO, 
which  are  not  served  by  adtemative 
power  suppliers  and,  if  any  such  bid 
that  CEE  may  submit  is  successful,  entry 
into  the  requisite  BPU-approved  supply 
agreements  with  RECO;  (ii)  waive,  to  the 
extent  necessary,  applicable  provisions 
in  Petitioners'  codes  of  conduct  and 
market-base  rate  tariffs  and  the 
Commission's  regulations;  and  (iii)  give 
expedited  review  and  approval  to  the 
foregoing  requests  at  the  earliest 
possible  date  in  view  of  the  February  3, 
2003  date  for  submitting  auction  bids. 
Comment  Date:  January  10,  2003. 

14.  FPL  Electric  Utilities  Corporation 

[Docket  No.  ER03-3O5-OOO1 

Take  notice  that  on  December  20, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric)  filed  a  revised 
Interconnection  Agreement  betvyeen 
PPL  Electric  and  Allegheny  Electric 
Cooperative,  Inc.  for  interconnection  at 
the  Renovo/Chapman  delivery  point. 

Comment  Date;  January  10,  2003. 

15.  North  West  Rural  Electric 
Cooperative 

[Docket  No.  ER03-306-001 

Take  notice  that  on  December  20, 
2002,  North  West  Rural  Electric 
Cooperative  (North  West)  filed  its  open 
access  transmission  tariff  (OATT)  and 
accompanying  rates  pursuant  to  the 
Federal  Energy  Regulatory  Commission 
(Commission)  Order  No.  888  and 
section  205  of  the  Federal  Power  Act. 
North  West  is  submitting  the  tariff 
because  it  has  received  a  request  for 
transmission  service  on  its  facilities. 
North  West  filing  is  available  for  public 
inspection  at  its  offices  in  Orange  City, 
Iowa. 

Comment  Date:  January  10,  2003. 

16.  PPL  Electric  Utilities  Corporation 

(Docket  No.  ER03-307-000] 

Take  notice  that  on  December  20, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric)  filed  a  revised 
Interconnection  Agreement  between 
PPL  Electric  and  Allegheny  Electric 
Cooperative,  Inc.  for  interconnection  at 
the  Fairfield  delivery  point. 

Comment  Date;  January  10,  2003. 

17.  Southern  California  Edison. 
Company 

[Docket  No.  ER03-308-000] 

Take  notice,  that  on  December  20, 
2002,  Southern  California  Edison 
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Company  (Edison)  tendered  for  filing  a 
revised  rate  for  transmission  service  to 
be  provided  pursuant  to  the  terms  of  the 
Exchange  Agreement  (Agreement)  with- 
the  Department  of  Water  and  Power  of 
the  City  of  Los  Angeles  (DWP),  Rate 
Schedule  FERC  No.  219.  This  rate 
change  is  made  in  accordance  with 
Section  8.7.6  of  the  Agreement  and  is  to 
become  effective  for  service  rendered  on 
and  after  January  1,  2003. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California,  and  the  DWP. 

Comment  Date:  January  10,  2003. 

18.  Allegheny  Power 

[Docket  No.  ER03-309-0001 

Take  notice  that  on  December  19, 
2002,  Allegheny  Power  (Allegheny) 
submitted  for  filing  an  unexecuted 
Interconnection  and  Operating 
Agreement  (Agreement)  with  Duke 
Energy  Fayette,  LLC  (Duke)  and  a  Letter 
Agreement  between  Allegheny  and 
Duke. 

Allegheny  requests  an  effective  date 
of  December  20,  2002  for  the  Agreement 
and  Letter  Agreement  and  accordingly 
seeks  waiver  of  the  Commission's  prior 
notice  requirements.  Copies  of  the  filing 
were  served  on  Duke  and  the  Maryland, 
Ohio,  Pennsylvania,  Virginia  and  West 
Virginia  public  utility  commissions. 

Comment  Date:  ]anuary  10,  2003. 

19.  California  Independent  System 
Corporation 

[Docket  No.  ER03-310-000)  Operator 

Take  notice  that  on  December  20, 
2002,  the  California  Independent 
System  Operator  Corporation  (ISO) 
submitted  an  informational  filing  as  to 
the  ISO's  updated  transmission  Access 
Cl^ge  rates  effective  as  of  January  1 , 
2003. 

The  ISO  states  that  this  filing  has  been 
SCTved  upon  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  California  Energy  Commission,  the 
California  Electricity  Oversight  Board, 
the  Participating  Transmission  Owners, 
and  upon  all  parties  with  effective 
Scheduling  Coordinator  Service 
Agreements  under  the  ISO  Tariff.  In 
addition,  the  ISO  is  posting  the  filing  on 
the  ISO  Home  Page. 

Comment  Date:  January  10,  2003. 

20.  Southern  Company  Services,  Inc. 

[Docket  No.  ER03-3 11-000] 

Take  notice  that  on  December  20; 
2002,  Southern  Company  Services,  Inc., 
acting  on  behalf  of  Alabama  Power 
Company  (APC),  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  a  Notice  of  Ccmcellation 
of  the  Intercoimection  Agreement 


between  Blount  County  Energy,  LLC 
and  APC  (Service  Agreement  No.  432 
under  Southern  Companies'  Open 
Access  Transmission  Tariff,  Fourth 
Revised  Volume  No.  5).  An  effective 
date  of  November  21,  2002  has  been 
requested. 
Comment  Date;  January  10,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21  a 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistemce,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  03-180  Filed  1-3-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY      . 

Federal  Energy  Regulatory 
Commission 

Notice  of  Settlement  Agreement  and 
Soliciting  Comments 

December  30,  2002. 

Take  notice  that  the  following 
settlement  agreement  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Settlement 
Agreement. 


b.  Project  No.:  P-1 932-004. 

c.  Date  filed:  December  6.  2002. 

d.  Applicant:  Southern  California 
Edison  Company  (SCE). 

e.  Name  of  Project:  Lytle  Creek 
Project. 

f.  Location:  On  Lytle  Creek,  in  the 
Town  of  Devore,  San  Bernardino 
County,  California.  The  project  occupies 
29.06  acres  of  land  within  the  San 
Bernardino  National  Forest. 

g.  Filed  Pursuant  to:  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.602. 

h.  Applicant  Contact:  Nino  J. 
Mascolo,  SCE,  2244  Walnut  Grove  Ave., 
Rosemead,  California  91770  (626)  302- 
4459. 

i.  FERC  Contact:  Jon  Cofrancesco, 
(202)502-8951, 
jon.cofrancesco@ferc.gov. 

j.  Deadline  for  filing  comments: 
January  14,  2003  Reply  comments  due 
January  24,  2003.  This  extends  the  20- 
day  comment  period,  provided  by  18 
CFR  385.602(f)(2). 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  affix  Project  No.  1932-004  to  all 
comments. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (  http:// 
www.ferc.gov )  under  the  "e-Filing" 
link. 

k.  Description  of  Filing:  SCE  filed  the 
Offer  of  Settlement  on  behalf  of  itself, 
the  U.S.  Forest  Service  (USPS),  and 
Fontana  Union  Water  Company.  The 
purpose  of  the  Offer  of  Settlement  is  to 
resolve  among  the  signatories  project 
bypass  fiow  and  stream  chaimel 
management  issues  associated  with  the' 
USFS's  Final  4(e)  Conditions  and  the 
relicensing  of  the  Lytle  Creek  Project. 
The  signatories  ask  the  Commission  to 
accept  the  Offer  of  Settlement  and 
incorporate  the  terms  of  Appendix  A  to 
the  Settlement  Agreement  into  any  new 
license  issued  for  the  project. 
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1.  A  copy  of  the  settlement  agreement 
is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

Linwood  A.  Watson,  )r., 

Deputy  Secretary. 

(FR  Doc.  03-127  Filed  1-3-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Unlicensed  Project  Review 
and  Soliciting  Comments,  Protests  and 
Motions  To  Intervene '' 

December  30,  2002. 

Take  notice  that  the  following  review 
has  been  initiated  by  the  Commission: 

a.  Review  Type:  Unlicensed  Project. 

b.  Docket  No:  UL02-2-000. 

c.  Owner:  Indian  River  Power  Supply 
LLC. 

d.  Name  of  Project:  Russell/Westfield 
Paper  Company  Dam  Project. 

e.  Location:  The  project  is  located  on 
the  Westfield  River,  in  the  town  of 
Russell,  Hampden  County, 
Massachusetts.  This  project  does  not 
occupy  federal  lands  or  tribal  lands. 

f.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Henry  Ecton  (202)  502-8768,  or  e-mail 
address:  henry.ecton@ferc.gov. 

g.  Deadline  for  filing  comments, 
protests,  and/or  motions  to  intervene: 
January  31,  2003. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  Any  questions, 
please  contact  the  Secretary's  Office. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov. , 


Please  include  the  docket  number 
(UL02-2-000)  on  any  comments, 
protests,  or  motions  to  intervene  filed. 

h.  Pursuant  to  section  23(b)(1)  of  the 
Federal  Power  Act  (  FPA),  16  U.S.C. 
817(1),  a  non-federal  hydroelectric 
project  must  (unless  it  has  a  still-valid 
pre-1920  federal  permit)  be  licensed  if  it 
(1)  Is  located  on  a  navigable  water  of  the 
United  States;  (2)  occupies  lands  of  the 
United  States;  (3)  utilizes  surplus  water 
or  water  power  from  a  government  dam; 
or  (4)  is  located  on  a  body  of  water  over 
which  Congress  has  Conmierce  Clause 
jurisdiction,  project  construction 
occurred  on  or  after  August  26,  1935, 
and  the  project  affects  the  interests  of 
interstate  or  foreign  commerce. 

i.  Individuals  desiring  to  be  included 
on  the  Coimnission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

j.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Pj-ocedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests,  but  only  those  who  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

k.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Docket  Number  of 
the  particular  review. 

1.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  review.  If  an 
agency  does  not  file  comments  within 
the  time  specified  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments. 

Linwood  A.  Watson,  Ir., 

Deputy  Secretary. 

(FR  Doc.  03-129  Filed  1-3-03;  8:45  am] 

BtLUNG  CODE  6717-01-P 


'  The  purpose  of  this  notice  is  to  gather 
information  to  determine  whether  the  existing 
project  meets  any  or  all  of  the  jurisdictional  criteria 
noted  in  paragraph  (h). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

December  30,  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Coimnission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportiuiity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Corrunission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Conmiission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 
Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  recently  received  in 
the  Office  of  the  Secretary.  These  filings 
are  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwiv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
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last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 

Exempt  Requester 

[Docket  No.  Date  Filed  Presenter] 

1.  RPOO-24 1-000  11-1 8-02  John  F. 

Riordan 

2.  RPOO-241-000  12-9-02  James  H. 

Fairell,  Jr. 

3.  CP02-396-000  12-20-02  Inge  S. 

Ten-ill,  M.En. 

4.  Project  No.  2069-007  12-26-02 
•  Steven  L.  Spangle. 

5.  Project  No.  2086-000  12-26-02 

Thomas  T.  Taylor 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FRDoc.  03-128  Filed  1-3-03;.  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-FRL-7435-7] 

Nutrient  Criteria  Development;  Notice 
of  Ecoregional  Nutrient  Criteria 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  ecoregional  nutrient 
criteria  for  lakes  and  reservoirs,  and 
rivers  and  streams. 

SUIMMARY:  Pursuant  to  section  304(a)  of 
the  Clean  Water  Act  (CWA),  the 
Environmental  Protection  Agency  (EPA) 
announces  two  actions:  (1)  The 
finalization  of  nine  section  304(a) 
ecoregional  nutrient  criteria  documents 
for  lakes  and  reservoirs,  and  rivers  and 
streams  within  specific  geographic 
regions  (ecoregions)  of  the  United 
States;  and  (2)  a  request  for  significant 
scientific  information  on  three  new 
section  304(a)  ecoregional  nutrient 
criteria  documents.  These  documents 
serve  as  recommendations  for  States, 
Territories  and  authorized  Tribes '  to 
use  as  they  develop  nutrient  criteria  to 


protect  designated  uses  and  adopt  these 
criteria  into  water  quality  standards. 

For  Which  New  Documents  Is  EPA 
Requesting  Significant  Scientific 
Information  From  the  Public? 

EPA  invites  the  public  to  provide 
scientific  views  on  three  new 
ecoregional  nutrient  criteria  documents: 
Lakes  and  reservoirs  in  ecoregions  1  and 
10,  and  rivers  and  streams  in  ecoregion 
13.  EPA  requests  significant  scientific 
information  pertaining  to  the  derivation 
of  the  draft  criteria.  EPA  will  accept 
significant  scientific  information 
submitted  to  the  Agency  within  90  days 
of  publication  of  this  notice  in  the 
Federal  Register.  Written  significant 
information  to:  Robert  Cantilli,  U.S. 
EPA,  Health  and  Ecological  Criteria 
Division  (4304),  Office  of  Science  and 
Technology,  Ariel  Rios  Building,  1200 
Pennsylvania  Ave.,  NW.,  Washington 
DC  20460.  You  may  also  send  comments 
by  e-mail  to:  cantilli.robert@epa.gov. 

What  Are  the  Criteria 
Recommendations  for  These  Three 
Ecoregions? 


Aggregate  Ecoregional  (Agg.  ER)  Criteria  Recommendations 


Parameter 


Agg.  ER  I 


Agg.  ER  X  Agg.  ER  XIII 


TPng/L  

TN  mg/L  

Chla^g/L  

Secchi/Turbldlty" 


55.00 

•o.ee 

4.88 
2.55 


60.00 
0.57 
5.47 
0.77 


15.00 
1.44 

1.49 


'Calculated — a  value  for  TN  was  not  available,  so  TN  was  calculated  based  on  measurements  of  Total  Kjeldatil  Nitrogen  (TKN),  and  Nitrate  + 
Nitrite  (NO2+NO,). 
"Seccfii  depth  (m)  is  applicable  to  ttie  values  in  Agg.  ER's  I  and  X.  Turbidity  (FTU)  is  applicable  to  Agg.  ER  XIII. 


Which  Documents  Are  Final? 

The  nine  documents  being  finalized 
today  represent  nutrient  criteria 
recommendations  for  lakes  and 
reservoirs  in  ecoregions  3,  4,  5,  and  14 
and  nutrient  criteria  recommendations 
for  rivers  and  streams  in  ecoregions  1 , 
4,  5,  8,  and  10.  EPA  announced  the 
availability  of  these  documents  in  the 


Federal  Register  on  February  28,  2002. 
These  documents  have  undergone 
external  peer  review  and  have  been 
reviewed  by  the  public. 

What  Are  the  Nutrient  Criteria 
Recommendations  for  Those 
Ecoregions? 

The  following  tables  summarize 
criteria  recommendations  for  lakes  and 


reservoirs  and  rivers  and  streams, 
respectively.  Table  3  of  each  document 
also  provides  values  for  each  of  the 
subecoregion  (level  III)  within  each 
Aggregate  ecoregion. 


Aggregate  Ecoregional  (Agg.  ER)  Criteria  Recommendations  for  Lakes  and  Reservoirs 


Parameter 


Agg.  ER  III 


Agg.  ER  IV 


Agg.  ER  V 


Agg.  ER  XIV 


TPngA.  .... 
TN  mg/L  ... 
Chi  a  \ig/L 
Secchi  (m) 


17.00 
0.40 
3.40 
2.70 


20.00 

0.44 

2.00  (S) 

2.00 


33.00 

0.56 

2.30  (S) 

"1.30 


8.00 
0.32 
2.90 
4.50 


Oil  a— Chlorophyll  a  measured  by  Flourometric  method,  unless  specified.  S  is  for  Spectrophotometric. 


■Hereafter,  this  Federal  Register  Notice  refers  to 
these  entities  as  "Slates  and  authorized  Tribes." 


Throughout  this  document,  reference  to  States  and 
authorized  Tribes  is  intended  to  include  Territories. 
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TP  ng/L  

TN  mg/L  .... 
Chi  a  |ig/L  . 
Turb  (FTU) 
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Aggregate  Egoregional  (Agg.  ER)  Criteria  Recommendations  for  Rivers  and  Streams 


Parameter 


Agg.  ER  1 


47.00 
0.31 
1.Q0 
4.25 


Agg.  ER  IV 


23.00 
0.56 
2.40 
4.21 


Agg.  ER  V  Agg.  ER  VIII 


67.00 
0.88 
3.00 
7.83 


10.00 
0.38 
0.63 
1.30 


Agg.  ER  X 


•128 

0.76 

2.10(S) 

17.50 


•This  number  appears  inordinately  high  artd  may  either  be  a  statistical  anomaly  or  reflects  a  unique  condition.  In  any  case,  further  regional  in- 
vestigation strongly  encouraged  to  determine  the  sources,  i.e.,  measurement  error,  notational  error,  statistical  anomaly,  natural  enriched  condi- 
tions, or  cultural  impacts  (impacts  from  human  activities). 

Turb  =  Turbidity,  FTU  are  nephelometric  turbidity  units,  calibrated  with  formazin  suspension. 


What  were  the  Main  Submissions  of 
Significant  Scientific  Information 
Provided  by  the  Public? 

Many  of  the  concerns  raised  by  the 
pubHc  about  EPA's  approach  for 
developing  nutrient  criteria  were  raised 
earlier  during  the  development  of  EPA's 
Technical  Guidance  Manuals.  At  that 
time,  questions  were  raised  about  EPA's 
use  of  a  statistical  derivation  of  a 
reference  condition.  EPA  continues  to 
believe  these  approaches  are  reasonable 
for  the  pin-pose  of  making  today's 
criteria  recommendations.  The  Science 
Advisory  Board  (SAB)  endorsed  the 
reference  condition  approach  used  by 
EPA.  The  SAB  stated  in  its  review  of 
"Biological  Criteria:  Technical  Guidance 
for  Streams  and  Small  Rivers"  (EPA, 
1993)  that  "the  definition  of  reference 
condition  using  reference  sites  is 
appropriate  when  used  in  conjunction 
with  historical  data,  empirical  models, 
and  expert  opinion/consensus."  EPA's 
Nutrient  Criteria  Program  later  adopted 
the  reference  condition  approach  and 
continues  to  recommend  it  in  all  of  its 
nutrient  criteria  guidance  manuals. 
Additionally,  the  statistical  derivation 
approach  to  developing  nutrient  criteria 
was  favorably  reviewed  by  peer 
reviewers  as  well.  Consequently,  EPA 
did  not  change  its  fundamental 
approach  to  nutrient  criteria 
development  or  change  the  documents 
significantly  beyond  responding  to 
comments  of  peer  reviewers.  Following 
is  a  summary  of  the  most  significant 
scientific  information  submitted  by  the 
public.  The  issues  are  grouped  by  topic, 
and  then  followed  by  EPA's  response: 

Percentile  Approach 

(1)  The  criteria  are  based  on  a 
statistical  analysis  of  current  nutrient 
levels  in  the  Nation's  waters  rather  than 
on  the- latest  scientific  knowledge  and 
therefore  are  inconsistent  with  section 
304(a)  of  the  Clean  Water  Act. 

(2)  The  use  of  the  25th  percentile  of 
all  data  or  the  75th  percentile  of  all 
reference  data  as  criteria  by  States  is 
undocumented,  not  scientifically  valid, 
and  results  in  meaningless  numerical 
criteria  values. 


(3)  Many  data  gaps  exist  in  the 
nutrient  database  (for  example  a  lake 
with  only  one  reading  for  a  parameter  in 
a  given  year).  Some  screening 
techniques  should  have  been  done  so 
that  only  those  waterbodies  were 
included  for  which  there  are  sufficient 
representative  data. 

(4)  The  statistical  approach  used  to 
develop  the  nutrient  criteria  is 
statistically  flawed  because  it  ignores 
the  relationship  between  nutrient  levels 
and  in-stream/in-lake  effects.  As  a 
result,  there  is  no  way  of  knowing  the 
environmental  benefit  or  the  level  of 
protection  of  designated  uses  gained  by 
attaining  the  nutrient  criteria  levels  set 
forth  in  the  documerits.  As  a  result, 
EPA's  statistical  derivation  of  numerical 
nutrient  criteria  are  meaningless  to  real 
world  situations  and  are  not  helpful  in 
making  watershed  management 
decisions,  TMDL  allocations,  or  in 
developing  Water  Quality  Standards  for 
nutrients  at  the  State  level.  Therefore, 
they  should  be  withdrawn. 

EPA  Response:  The  mean,  median 
and  mode  are  measures  of  central 
tendency  commonly  used  in  science  to 
represent  the  distribution  of  a 
population  of  observations.  The 
frequency  distribution  approach  is  not 
used  to  establish  criteria;  rather  it  is 
used  to  determine  one  of  the 
components  of  a  criterion,  the  reference 
condition.  This  reference  condition  is 
one  element  of  a  criterion  which  should 
be  considered  along  with  historical 
background  information,  possible  model 
extrapolations  of  data,  and 
consideration  of  possible  downstream 
impacts  on  those  waters  by  a  regional 
panel  of  experts  (Regional  Technical 
Assistance  Group — RTAG). 

Fiulher,  the  scientific  conmiunity 
uses  frequency  distributions  as  a 
common  basic  interpreter  of  data  with 
the  upper  and  lower  quartiles  as  an 
admittedly  subjective,  but  traditional, 
approach  to  viewing  the  extent  of  a 
distribution  about  a  central  tendency.  It 
is  not  mandatory  or  expected  that  the 
reference  condition  so  derived  be 
translated  directly  into  a  criterion.  The 
selection  of  an  upper  quartile  (or  lower 


quartile  with  mixed  water  quality 
samples)  is  also  consistent  with  the  EPA 
policy  to  set  levels  protective  of  the 
majority  of  waters  and  has  been  peer 
reviewed  both  by  EPA's  SAB  and 
external  peer  reviewers  of  our  water 
body  type  technical  guidance. 

Finally,  EPA's  technical  guidance 
manuals  provide  examples  of  alternate 
approaches  to  frequency  distributions  to 
assess  reference  conditions  and 
determine  relationships  among  causal 
response  variables. 

Model  Based  Approach 

The  percentile-based  nutrient  criteria 
proposed  by  EPA  are  acceptable  only  as 
a  way  to  initiate  a  model-based, 
decision-theoretic  approach  to  standard 
setting  (as  described  in  submission)  to 
be  undertaken  by  the  effected  States  and 
Tribes  with  the  assistance  of  EPA. 

EPA  Response:  The  presumption 
underlying  EPA's  use  of  a  reference 
condition  approach  is  that  reference 
conditions  reflect  conditions  conducive 
to  the  protection  of  most  aquatic  life  in 
the  given  water  body  type  and 
geographic  region.  The  upper  quartile  of 
the  reference  data  distribution  is  an 
accommodation  to  variability  of  the 
reference  condition,  and  the  lower 
quartile  of  a  mixed  sample  is  an  effort 
to  approach  this  reference  condition 
when  insufficient  a  priori  sites  exist. 
Therefore,  the  percentiles  serve  as 
recommended  starting  points  to  be 
further  refined  by  in  the  absence  of 
refinements  that  may  be  employed  by 
the  States,  authorized  Tribes  and 
RTAGs. 

Need  for  Site  Specific  Criteria 

(1)  Establishing  a  single  nutrient 
criterion  for  all  waters  of  a 
geographically  diverse  region  based  on 
inadequate  data  is  not  an  appropriate 
approach.  Numeric  criteria  should  be 
developed  at  a  site-specific  level. 

(2)  Regarding  the  chlorophyll 
standard:  annual  cycle  of  circadian 
photo-periods  vary  significantly  from 
southern  Georgia  to  southern  Maine. 
Hours  of  daylight  affect  the  growrth  of 
the  chlorophyll  in  a  water  body  not  only 
in  photons  activating  chlorophyll  but  in 


Federal  Register / Vol.  68,  No.  3 /Monday,  January  6,  2003 /Notices 


559 


water  temperatiire.  It  is  difficult  to 
understand  how  a  single  standard  for 
chlorophyll  or  Secchi  depth  could  be  set 
over  this  geographic  distance. 

(3)  The  reconunended  criteria  are 
lower  than  concentrations  that  may  be 
needed  to  support  fisheries  and  may 
result  in  a  reduction  of  fish  biomass. 

EPA  Response:  EPA  is  using  an 
ecoregion  approach  as  an  initial  attempt 
to  assess  nutrient  conditions  in  a  broad 
geographic  context.  The  Agency 
encourages  RTAGs,  including  member 
States  and  authorized  Tribes,  to  refine 
and  further  subdivide  the  initial 
ecoregions.  If  time  and  resources  permit, 
States  and  authorized  Tribes  should  also 
consider  adopting  nutrient  criteria  that 
are  tailored  to  specific  sites.  EPA 
believes  that  recommending  nutrient 
criteria  on  an  ecoregion  basis,  with  the 
use  of  ecoregional  reference  conditions, 
is  a  reasonable  alternative  to 
recommending  a  single  nation-wide 
criterion  that  may  fail  to  account  for 
regioneil  variability  or  to  recommending 
criteria  on  an  individual  water  body 
basis,  which  would  be  very  resource- 
intensive.  The  EPA  SAB  has  endorsed 
this  region  and  water  body-type 
specificity  for  biological  criteria,  and 
nutrient  criteria  share  a  similar 
ecological  orientation. 

One  of  the  concerns  expressed  to  EPA 
was  that  if  the  recommended  nutrient 
criteria  were  met,  there  would  not  be 
sufficient  nutrients  to  support  fisheries. 
Generally,  however,  cultural 
eutrophication  has  been  identified  by 
States'  section  303  (d)  reports  as  one  of 
the  top  national  water  quality  problems. 
Where  enrichment  is  documented  as 
beneficial  by  regional  specialists,  EPA 
recommends  that  nutrient  criteria  be 
developed  to  promote  the  removal  of 
that  amount  of  ambient  total  nitrogen 
and  phosphorus  in  excess  of  optimal 
fish  production  as  determined  by 
consultation  of  the  RTAG  with  State  and 
Federal  fisheries  biologists  and  water 
resource  managers. 

Total  Nitrogen  Criteria 

Total  Nitrogen  criteria  are  not 
necessary  and  should  not  be  required 
unless  EPA  can  show  site-specific 
reasoning  for  applying  nitrogen  criteria 
to  all  water  bodies. 

EPA  Response:  As  a  threshold  matter, 
it  should  be  noted  that  EPA's  choice  of 
parameters  and  criteria  values  are 
recommendations.  The  documents 
announced  today  impose  no 
requirements.  States  and  authorized 
Tribes  have  considerable  flexibility  in 
adopting  nutrient  criteria,  provided  that 
the  criteria  meet  the  requirements  of  the 
CWA  and  EPA's  regulations  (that  is, 
they  are  based  on  sound  scientific 


rationale  and  contain  sufficient 
parameters  to  protect  the  designated 
uses). 

With  respect  to  EPA's 
recommendation  that  States  and 
authorized  Tribes  adopt  nutrient  criteria 
for  nitrogen,  EPA  notes  that  while 
phosphorus  is  often  considered  the 
limiting  nutrient  determining  the  extent 
of  vegetative  growth  in  fresh  waters, 
nitrogen  is  often  considered  to  be  the 
limiting  nutrient  in  the  lower  reaches  of 
estuaries  and  in  coastal  marine  waters. 
However,  there  are  cases  where 
phosphorus  limits  algal  growth  in 
estuaries  and  nitrogen  performs  a 
similar  role  in  some  freshwater  systems. 
While  nitrogen  itself  will  not  usually 
cause  water  quality  impairments  in  the 
near-field  in  phosphorus-limited 
systems,  if  phosphorus  supplies  are 
reduced  to  attenuate  symptoms  of 
eutrophication  within  freshwater 
segments  of  a  given  river  system, 
corresponding  reductions  in  freshwater 
algal  blooms  will  allow  the  highly 
soluble  dissolved  forms  of  nitrogen  to  be 
transported  downstream.  This 
downstream  nitrogen  transportation  to 
estuaries  or  costal  waters  may  support 
larger  algal  blooms  resulting  in  water 
quality  impairments.  The  practice  of 
setting  criteria  for  only  nitrogen  or 
phosphorus  in  a  given  region  could 
displace  the  responsibility  for  nutrient 
abatement  from  the  area  of  the  source  to 
a  downstream  jurisdiction.  This  places 
an  undue  burden  on  the  recipient  of  this 
imported  material  and  increases  the 
abatement  costs  because  source  control 
is  lost  as  a  management  option.  EPA 
suggests,  therefore,  that  where 
downstream  effects  take  place.  States 
and  Tribes  describe  technologies  or  best 
management  practices  in  thefr  plans  to 
begin  nitrogen  control. 

Grouping  of  Reservoirs  and  Lakes 

The  final  document  should  clarify 
whether  Reservoir  means  impounded 
stream  or  river.  If  impoundments  were 
sampled  with  natural  lakes,  the  75th 
percentile  number  may  be  too  high  as  a 
standard  for  historic  conditions  in 
natural  lakes. 

EPA  Response:  EPA  agrees  that,  if 
possible,  reservoirs  should  not  be 
grouped  with  lakes  and  recommends  in 
the  Technical  Guidance  Manual  that, 
wherever  feasible,  criteria  for  reservoirs 
and  lakes  should  be  developed 
separately.  Using  the  National  Nutrient 
Database,  one  can  separate  data  by  lake 
or  reservoir  and  determine  reference 
conditions  for  each. 


How  Can  I  Get  Copies  of  These 
Documents? 

You  can  get  copies  of  the  set  of  three 
new  criteria  documents  or  any  nutrient 
criteria  document  from  the  U.S. 
National  Service  Center  for 
Environmental  Publications  (NSCEP), 
11029  Kenwood  Road,  Cinciimati,  OH 
45242;  (513)  489-8190  or  toll  bee  (800) 
490-9198.  The  dbcuments  are  also 
available  electronically  at  http:// 
www.epa.gov/waterscience/standards/ 
nutrient.html.  The  waterbody-specific 
technical  guidance  manuals  are  also 
available  from  EPA's  nutrient  Web  site. 
EPA's  Office  of  Water,  Office  of  Science 
and  Technology  prepared  this 
document.  Mention  of  trade  names  or 
commercial  products  does  not 
constitute  endorsement  or 
recommendation  for  use. 

Can  the  Public  Continue  To  Provide 
Input  After  the  Documents  Are 
Finalized? 

EPA  encourages  the  public  to  provide 
additional  scientific  information  that 
could  help  States  and  or  authorized 
Tribes  refine  these  recommended 
nutrient  water  quality  criteria.  EPA 
identified  specific  sections  within  each 
document  where  the  public  could 
greatly  assist  States  and  authorized 
Tribes  in  the  task  of  augmenting  the 
database  for  deriving  ecoregional 
nutrient  water  quality  criteria.  For 
example,  the  public  can  provide 
information  about  the  historical 
conditions  and  trends  of  the  water 
resources  within  an  ecoregion  related  to 
eutrophication  resulting  from  human 
activities.  EPA  will  forward  all 
'comments  received,  on  a  particular 
ecoregional  criterion  or  set  of  criteria  to 
the  appropriate  State  or  authorized 
Tribe  to  help  foster  water  quality  criteria 
refinement. 
SUPPLEMENTARY  INFORMATION: 

What  Are  Water  Quality  Criteria? 

Section  304(a)  of  the  Clean  Water  Act 
(CWA)  requires  the  EPA  to  develop  and 
publish  and,  from  time  to  time,  revise, 
criteria  for  water  quality  accurately  • 
reflecting  the  latest  scientific 
knowledge.  Water  quality  criteria 
recommendations  developed  imder 
section  304(a)  are  based  solely  on  data 
and  scientific  judgments.  They  do  not' 
consider  economic  impacts  or  the 
technological  feasibility  of  meeting  the 
criteria  in  ambient  water.  ■ 

« 

What  Is  the  Purpose  of  These 
Documents? 

These  documents  give  State  and 
Tribal  decision  makers  and  others 
information  to  support  the  development 
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of  numeric  nutrient  criteria  for  lakes 
and  reservoirs  and  rivers  and  streams 
within  several  different  nutrient 
ecoregions.  An  ecoregion  is  a  geographic 
area  with  assumed  relative  homogeneity 
of  ecological  characteristics.  EPA's 
section  304(a)  criteria  recommendations 
for  phosphorous,  total  nitrogen, 
chlorophyll  a  and  some  form  of  water 
clarity,  i.e.  Secchi  depth  or  turbidity 
represent  reference  conditions  of  surface 
waters  that  are  minimally  affected  by 
human  activities  and  provide  for  the 
protection  and  propagation  of  aquatic 
life  and  recreation. 

These  recommendations  do  not 
substitute  for  the  CWA  or  EPA's 
regulations;  nor  are  the  documents 
themselves  regulations.  Thus,  they 
cannot  impose  legally  binding 
requirements  on  EPA,  States,  Indian 
tribes  or  the  regulated  community. 
Indeed,  there  may  be  other  approaches 
that  would  be  appropriate  in  particular 
situations  or  circumstances.  When  EPA 
reviews  a  new  or  revised  nutrient  water 
quality  criterion  submitted  by  a  State  or 
authorized  Tribe  under  CWA  section 
303(c),  EPA  will  decide  to  approve  or 
disapprove  that  submission  on  a  case- 
by-case  basis  and  will  be  guided  by  the 
applicable  requirements  of  the  Clean 
Water  Act  and  implementing 
regulations,  taking  into  account 
comments  and  information  presented  at 
that  time  by  interested  persons 
regarding  the  appropriateness  of 
applying  these  recommendations  to  the 
particular  situation. 

Why  Does  EPA  Develop  Ecoregional 
Nutrient  Criteria? 

States  and  authorized  Tribes 
consistently  identify  excessive  levels  of 
nutrients  as  a  major  reason  why  as 
much  as  half  of  the  surface  waters 
surveyed  in  this  country  do  not  meet 
water  quality  objectives,  such  as  full 
support  of  aquatic  life.  In  2000,  EPA 
published  nutrient  criteria  technical 
guidance  manuals  for  lakes  and 
reservoirs  euid  for  rivers  and  streams.  In 
2001,  EPA  published  a  draft  guidance 
manual  for  estuarine  and  coastal  marine 
waters.  These  manuals  provide 
techniques  for  assessing  nutrient 
conditions  as  well  as  methods  for 
developing  nutrient  criteria  for  specific 
water  body  types.  These  and  related 
docimients  are  also  available  from  EPA's 
nutrient  Web  site:  http://www.epa.gov/ 
waterscience/standards/nutrient.html. 
EPA  is  developing  a  guidance  manual 
for  wetlands. 


What  Is  the  Total  Set  of  Ecoregional 
Nutrient  Criteria  That  EPA  Has 
Published? 

On  January  9,  2001,  EPA  annoimced 
the  availability  of  ecoregional  nutrient 
criteria  documents  for  lakes  and 
reservoirs  in  eight  ecoregions,  for  rivers 
and  streams  in  eight  ecoregions  (several 
of  which  overlap  with  the  eight 
ecoregions  for  lakes  and  reservoirs),  and 
for  wetlands  in  one  ecoregion.  Those    , 
ecoregions  were  chosen  based  on  the 
availability  of  nutrient  data  within  each 
ecoregion.  On  February  28,  2002,  EPA 
announced  the  availability  of  nine 
ecoregional  nutrient  criteria  documents 
for  lakes  and  reservoirs,  and  rivers  and 
streams.  Today,  EPA  announces  the 
availability  of  three  additional 
ecoregional  nutrient  criteria  documents 
for  lakes  and  reservoirs,  and  rivers  and 
streams.  This  brings  the  total  number  of 
ecoregional  nutrient  criteria  documents 
to  29  and  results  in  nutrient  criteria 
covering  almost  100%  of  the  freshwater 
waterbodies  of  the  U.S.  (excluding 
wetlands). 

EPA  also  provided  guidance  on 
development  and  adoption  of  nutrient 
criteria  into  water  quality  standards. 
More  recently,  on  November  14,  2001, 
Geoffrey  H.  Grubbs,  Director  of  the 
Office  of  Science  and  Technology,  in 
EPA's  Office  of  Water  provided  this 
guidance  to  EPA,  and  State  and 
Interstate  Water  Program  Directors.  This 
memorandum  can  be  viewed 
electronically  at:  http://www.epa.gov/ 
waterscience/standards/nutrient.btml. 

Dated:  December  20.  2002. 
Geoffrey  H.  Grubbs, 

Director,  Office  of  Science  and  Technology. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-FRL-7435-8] 

Nutrient  Criteria  Development;  Notice 
of  Nutrient  Criteria  Technical  Guidance 
Manual:  Estuarine  and  Coastal  Marine 
Waters 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  Nutrient  Criteria 
Technical  Guidance  Manual:  Estuarine 
and  Coastal  Marine  Waters. 

SUMMARY:  The  Environmental  Protection 
Agency  announces  the  availability  of  a 
final  nutrient  criteria  technical  guidance 
manual  for  estuaries  and  coastal  marine 
waters.  This  document  gives  State  and 
Tribal  water  quality  managers  and 
others  guidance  on  how  to  develop 


numeric  nutrient  criteria  for  estuaries 
and  coastal  marine  waters.  This 
document  does  not  contain  site-specific 
numeric  nutrient  criteria  for  any  estuary 
or  coastal  marine  water.  This  guidance 
was  developed  to  help  States  and  Tribes 
establish  nutrient  criteria.  States  and 
Tribes  are  in  the  best  position  to 
consider  site-specific  conditions  in 
developing  nutrient  criteria.  While  this 
guidance  contains  EPA's  scientific 
recommendations  regarding  defensible 
approaches  for  developing  regional 
nutrient  criteria,  this  guidance  is  not 
regulation.  Thus  it  does  not  impose 
legally  binding  requirements  on  EPA, 
States,  Territories,  Tribes,  or  the  public. 
States,  Territories,  and  authorized 
Tribes  retain  the  discretion  to  adopt, 
where  appropriate,  other  scientifically 
defensible  approaches  to  developing 
regional  or  local  nutrient  criteria  that 
differ  from  these  recommendations. 

We  are  issuing  this  technical  guidcince 
in  a  manner  similar  to  that  used  to  issue 
new  and  revised  criteria  (see  Federal 
Register,  December  10,  1998,  63  FR 
68354  and  in  the  EPA  document  titled. 
National  Recommended  Water 
Quality— Correction  EPA  822-Z-99- 
001,  April  1999).  EPA  notified  the 
public  about  the  availability  of  the  draft 
guidance  manual  and  peer  review  on 
October  10,  2001  (66  FR  51665).  At  that 
time,  the  Agency  solicited  views  from 
the  public  on  issues  of  science 
pertaining  to  the  information  contained 
in  the  draft  technical  guidance  manual. 
EPA  considered  the  scientific  views 
from  the  peer  reviewers  and  the  public 
emd  has  revised  the  document 
accordingly.  The  completed  document 
is  now  available. 

ADDRESSES:  You  can  get  copies  of  the 
completed  document  entitled  "Nutrient 
Criteria  Technical  Guidance  Manual: 
Estuarine  and  Coastal  Waters"  from 
EPA's  National  Service  Center  for 
Enviroiunental  Publications  (NSCEP)  by 
phone  at  (513)  489-8190  or  toll  free 
(800)  490-9198  or  by  e-mail  to: 
ncepiwo@one.net,  or  by  conventional 
mail  to  NSCEP,  11029  Kenwood  Road, 
Cincinnati,  OH  45242.  The  document  is 
also  available  electronically  at  http:// 
www.epa.gov/OST/standards/ 
nutrient.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

David  Flemer,  USEPA,  Health  and 
Ecological  Criteria  Division  (4304T), 
Office  of  Science  and  Technology,  Ariel 
Rios  Building,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460;  or  call 
(202)  566-1101;  fax  (202)  566-1139;  or 
e-mail  flemer.david@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
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What  Are  Nutrient  Criteria  Technical 
Guidance  Manuals? 

Nutrient  Criteria  Technical  Guidance 
Manuals  are  documents  that  give  States 
and  Tribes  information  to  help  develop 
water  quality  criteria  and  standards  for 
nutrients,  identify  water  quality 
impairments,  and  evaluate  their  success 
in  reducing  cultural  eutrophication. 
They  are  intended  to  provide  a  series  of 
steps  leading  to  the  development  of 
nutrient  criteria  for  a  specific  waterbody 
type. 

EPA  began  to  implement  a  National 
Strategy  to  Develop  Regional  Nutrient 
Criteria  in  1998  to  address  enrichment 
problems.  The  Nutrient  Criteria 
Technical  Guidance  Manual:  Lakes  and 
Reservoirs,  First  Edition  (EPA-822- 
BOO-001)  was  the  first  of  a  series  of 
waterbody-type  specific  manuals 
produced  to  help  States,  and  Tribes 
establish  ecoregionally  appropriate 
nutrient  criteria.  EPA  also  developed  a 
manual  for  rivers  and  streams  [Nutrient 
Criteria  Technical  Guidance  Manual: 
Rivers  and  Streams— EPA-822-B-O0- 
002,  and  is  developing  a  manual  for 
wetlands.  In  addition  to  these 
waterbody-type  specific  manuals,  EPA 
is  developing  nutrient  criteria  guidance 
under  section  304(a)  for  each  of  the  14 
ecoregions  it  identified  in  the 
continental  United  States.  EPA  expects 
States  and  Tribes  to  use  the  manuals, 
other  information  and  local  expertise  to 
refine  EPA's  304(a)  nutrient  criteria 
guidance  so  that  their  nutrient  water 
quality  criteria  are  tailored  to  local 
conditions.  To  help  States  and  Tribes,  to 
verify  section  304(a)  nutrient  criteria 
guidance,  and  to  provide  national 
consistency  wherever  possible,  EPA 
established  Regional  Technical 
Assistance  Groups  (RTAGs).  RTAGs  are 
a  collection  of  EPA,  State,  Tribal 
representatives  who  work  together  to 
develop  more  refined  ecoregional 
nutrient  criteria,  using  the  forthcoming 
section  304(a)  guidance  as  a  starting 
point.  (EPA  is  also  using  data  and 
expertise  provided  by  the  RTAGs  to 
develop  its  section  304(a)  nutrient 
criteria  guidance  for  the  14  ecoregions  it 
identified.)  EPA  expects  the  RTAGs  to 
use  the  processes  described  in  the 
waterbody-type  specific  manuals  to 
develop  recommended  nutrient  criteria 
on  an  ecoregional  or  more  refined  basis 
(such  as  subecoregion,  coastal  province. 
State  or  Tribe-level  more  defined  class 
of  estuary /coastal  marine  water). 
Today's  manual  for  estuarine  and 
coastal  marine  waters  also  explains  how 
States  or  Tribes  can  adopt  nutrient 
water  quality  standards  based  on  the 
criteria  values  recommended  by  the 
EPA  and/or  RTAGs. 


How  Did  EPA  Involve  the  Public  in 
Revising  the  Estuarine  Coastal 
Guidance  Manual? 

hi  following  the  Agency's  process  for 
developing  criteria  and  other  guidance, 
EPA  notified  the  public  of  the 
availability  of  the  peer  reviewed  draft  of 
the  Estuarine  Coastal  Nutrient  Criteria 
technical  Guidance  Manual  on  October 
10,  2001  (66  FR  51665).  EPA  asked  for 
views  from  the  public  on  issues  of 
science  pertaining  to  information 
contained  in  the  guidance  manual.  EPA 
considered  the  scientific  views  from  the 
peer  review  and  the  public  to  revise  the 
document. 

Is  the  Completed  Document  Different 
Than  the  Draft  Document? 

hi  addressing  the  peer  reviewers' 
comments  and  submissions  of 
significant  scientific  information  from 
the  public,  EPA  made  revisions  to  the 
draft  document.  Many  of  the 
submissions  from  the  public  were  also 
presented  by  the  peer  reviewers,  and 
these  were  addressed  in  the  final 
document.  To  review  the  complete  set 
of  peer  review  comments  and  scientific 
views  provided  by  the  public,  together 
with  EPA's  responses,  go  to  http:// 
epa.gov/waterscience/standards/ 
nutrient.html. 

A  number  of  peer  review  comments 
and  scientific  views  presented  by  the 
public  questioned  the  use  of  a  frequency 
distribution  approach  to  develop  a 
reference  condition.  The  manual  was 
rewritten  to  offer  several  methods  for 
developing  reference  conditions, 
including  several  that  do  not  use  a 
frequency  distribution.  In  addition,  the 
manual  is  now  more  clear  on 
distinguishing  reference  condition  from 
criteria.  Reference  condition  is  one 
element  of  criteria  derivation  that 
RTAGs  should  consider  with  historical 
background  information,  possible  model 
extrapolations  of  data,  and  possible 
downstream  impacts. 

Another  submission  questioned  the 
utility  of  EPA's  approach  in  developing 
estuarine/coastal  criteria,  since  many 
reference  conditions  no  longer  exist. 
EPA  added  language  to  the  guidance 
acknowledging  that  pre-Columbian, 
pristine  conditions  are  rare  and  that  the 
goal  of  the  nutrient  criteria  setting 
process  is  to  strive  for  a  reference 
condition  value  and  criteria  that 
represent  the  most  natm-al  condition 
possible  (as  measured  from  sites  having 
the  least  amount  of  human  influence). 
Since  extensive  degradation  of  estuaries 
systems  has  been  reported,  the  guidance 
manual  describes  four  options  for 
establishing  reference  conditions  in 
estuaries  (one  option  is  presented  for 


coastal  waters).  The  manual  also  places 
greater  emphasis  on  historical 
information  because  the  reference 
condition  of  estuaries  may  be  degraded, 
and  estuaries,  in  particular,  can  seldom 
be  classified  by  using  a  frequency 
distribution. 

Several  scientific  views  stated  that  the 
nutrient  criteria  that  might  be  derived 
using  the  guidance  manual  do  not 
support  specific  designated  uses.  It  is 
true  that  the  potential  criteria  derived 
may  not  be  specific  to  a  designated  use. 
Rather,  because  they  are  reference 
condition-based,  they  should  support 
the  broad  array  of  aquatig  life  uses  in 
accordance  with  the  Clean  Water  Act. 
As  stated  in  the  final  guidance  manual, 
the  criteria  derived  using  the  manual  are 
intended  as  benchmarks  for  comparison 
when  a  State  or  Tribe  prepares  their 
own  criteria  based  on  specific  uses. 

An  additional  public  viewpoint 
indicated  that  nutrient  criteria  as 
developed  by  EPA  are  unnecessary 
because  States  afready  have  criteria 
identifying  conditions  associated  with 
eutrophication,  such  as  dissolved  - 

oxygen,  pH,  and  turbidity.  States  have 
used  response  variables  such  as 
dissolved  oxygen,  pH,  and  turbidity  to 
reveal  nutrient  problems  in  their  waters, 
but  the  root  cause  of  eutrophication.  as 
demonstrated  by  excess  primarj' 
productivity,  is  typically  nitrogen  and 
phosphorus.  For  more-effective 
prevention,  it  is  important  to  measure 
the  level  and  extent  of  the  causal  agents. 
The  criteria  are  based  directly  on  these 
primary  causal  elements  of  total 
nitrogen  and  phosphorus  plus  two  early 
response  variables.  These  are  algal 
biomass  (e.g.,  chlorophyll-a  for 
microalgae,  dry  mass  for  macroalgae) 
and  water  clarity,  which  most  often 
indicate  the  early  vegetative  response  to 
nutrient  enrichment.  Because  many 
estuaries  experience  or  may  experience 
hypoxia,  dissolved  oxygen  was  added  as 
an  additional  response  variable. 

Dated:  December  20,  2002. 
Geoflrey  H.  Grubbs, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc.  03-175  Filed  1-.3-03:  8:45  am) 

BILUNG  CODE  6560-50-^ 


FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, ' 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3l),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
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DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  January  7,  2003, 
from  9  a.m.  until  such  time  as  the  Board 
concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  C.  Brinkley,  Acting  Secretary  to 
the  Farm  Credit  Administration  Board, 
(703)  883-4009,  TTY  (703)  883-4056. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  maike  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A .  Approval  of  Minutes 
—December  20,  2002  (Open) 

B.  Reports 

— Corporate  Approvals 

— Risk  Analysis  Report — Fourth  Quarter 

Fiscal  Year  2002 
— Basel  n  and  Capital  Initiatives 

C.  New  Business — Other 

— Federal  Register  Notice — Draft 
Amended  and  Restated  Market  Access 
Agreement 

— Federal  Register  Notice — Loan 
Syndications 

Dated:  January  2.  2003. 
Jeanette  C.  Brinkley, 

Acting  Secretary.  Farm  Credit  Administration 

Board. 

[FR  Doc.  03-293  Filed  1-2-03;  2:09  pm] 

BILLING  CODE  6705-01-P  1 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

December  27.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
Invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 


a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  5,  2003. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  DC  20554  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  No.:  3060-0715. 
Title:  Telecommunications  Carriers' 
Use  of  Customer  Proprietary  Network 
Information  (CPNI)  and  Other  Customer 
Information,  CC  Docket  No.  96-115. 
Form  Nos.:N/A. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  4,832. 
Estimated  Time  Per  Response:  .50- 
100  hours. 

Frequency  of  Response:  On  occasion, 
aimuai,  biennial,  and  one-time  reporting 
requirements,  third  party  disclosure 
requirement,  recordkeeping 
requirement. 

Total  Annual  Burden:  672.808  hours. 
Total  Annual  Cost:  $229,520,000. 
Needs  and  Uses:  The  requirements 
implement  the  statutory  obligations  of 
section  222  of  the  Telecommunications 
Act  of  1996.  Among  other  things, 
carriers  are  permitted  to  use,  disclose,  or 
permit  access  to  CPNI,  without 
customer  approval,  under  certain 
conditions.  Many  uses  of  CPNI  require 
either  opt-in  or  opt-out  customer 
approval,  depending  upon  the  entity 
using  the  CPNI  and  the  purpose  for 
which  it  is  used. 


OMB  Control  No.:  3060-0835. 

Title:  Ship  Inspections. 

Form  Nos.:  FCC  Forms  806,  824,  827, 
and  829. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  state, 
local  or  tribal  government. 

Number  of  Respondents:  1,210. 

Estimated  Time  Per  Response:  .084-4 
hours. 

Frequency  of  Response:  On  occasion, 
annual  and  every  five  year  reporting 
requirements,  third  party  disclosiu-e    . 
requirement,  and  recordkeeping 
requirement. 

Total  Annual  Burden:  5,245  hoiurs. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The 
Communications  Act  requires  the 
Commission  to  inspect  the  radio 
installations  of  large  cargo  ships  and 
certain  passenger  ships  at  least  once  a 
year  to  ensure  that  the  radio  installation 
is  in  compliance  with  the  requirements 
of  the  Act.  Additionally,  the 
Communications  Act  requires  the 
inspection  of  small  passenger  ships  at 
least  once  every  five  years.  The 
Commission  allows  FCC-licensed 
technicians  to  conduct  these 
inspections. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-161  Filed  1-3-03;  8:45  am) 

BOXING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  being  Reviewed  by  the 
Federal  Communications  Commission 

December  20,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  sjibject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
biirden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  smd  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  5,  2003. 
If  you  anticipate  that  you  will  be 
submitting  conunents,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 
DC  20554  or  via  the  Internet  to 
jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

Oh4B  Control  No.:  3060-0690. 

Title:  Rules  Regarding  the  37.0-38.6 
GHz  and  38.6-40.0  GHz  Bands. 

Form  Nos.:  FCC  Forms  415  and  415- 
T. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  5,000. 

Estimated  Time  Per  Response:  .50-20 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  party 
disclosure  requirement. 

Total  Annual  Burden:  75,625  hours. 

:  Total  Annual  Cost:  $5,000,000. 

Needs  and  Uses:  The  collection  of 
information  is  necessary  because  of  the 
Commission's  Rules  regarding  the  37.0- 
38.6  GHz  and  38.6-40.0  GHz  bands.  The 
rules  implement  the  use  of  a  channeling 
plan,  and  licensing  and  technical  rules 
to  fixed  point-to-point  microwave 
operation  in  the  37  and  39  GHz  bands. 
This  requirement  will  facilitate 
provision  of  conununications 
infrastructure  for  commercial  and 
private  mobile  radio  operations  and 
competitive  wireless  local  telephone 
service.  Without  this  information,  the 
Commission  would  not  be  able  to  carry 
out  its  statutory  responsibilities. 

OMB  Control  No.:  3060-0692. 

Tif/e;  Redesignation  of  the  18  GHz 
Frequency  Band,  Blanket  Licensing  of 


Satellite  Earth  Stations  in  the  Ka-band, 
and  the  Allocation  of  Additional 
Spectrum  for  Broadcast  Satellite-Service 
Use. 

Form  Nos.:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  5 
respondents;  590  responses. 

Estimated  Time  Per  Response:  1—4 
hours. 

Frequency  of  Response:  On  occasion, 
annual  and  other  reporting 
requirements,  third  party  disclosure 
requirement. 

Total  Annual  Burden:  590  hours. 

Total  Annual  Cost:  $51,000. 

Needs  and  Uses:  The  Federal 
Communications  Commission  (FCC) 
adopted  rules  that  redesignated  portions 
of  the  17.7-20.2  GHz  band  (18  GHz 
band)  among  the  v£irious  currently 
allocated  services  to  make  more  efficient 
use  of  this  spectnun  and  to  better 
acconunodate  the  operational  needs  of 
licensees.  On  1/31/02,  the  FCC  adopted 
a  Notice  of  Proposed  Rulemaking 
(NPRM).  in  IB  Docket  No.  02-19,  that 
requires  licensees  to  amend  their 
applications,  submit  milestone 
certifications  and  annual  reports  to  the 
Commission  to  comply  with  new  ndes. 

Federal  Communications  Commission. 

Nfarlene  H.  Dortch, 

Secretary. 

(PR  Doc.  03-162  Filed  1-3-03;  8:45  am] 

BtLUNG  CODE  6712-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011835. 

Title:  CMA  CGM/CNAN  Space 
Charter,  Pooling  and  Cooperative 
Working  Agreement. 

Parties:  CMA  CGM,  Societe  Nationale 
de  Transports  Maritimes  ("CNAN"). 

Synopsis:  The  agreement  authorizes 
the  parties  to  exchange  space  on  a  first- 
come,  first-served,  space  available  basis 
for  carriage  of  bulk  cargoes  on  vessels 


they  intend  to  time  charter  and  operate 
in  the  trade  between  the  U.S.  East  and 
Gulf  Coasts  from  Eastport,  Maine,  to 
Brownsville,  Texas,  and  countries 
bordering  the  Mediterranean  and  Black 
Seas  plus  Portugal  and  the  Atlantic 
coast  of  Morocco.  Initially.  CMA  CGM 
will  provide  one  vessel,  and  CNAN  will 
provide  two  vessels.  The  parties  are  also 
authorized  to  place  containers  on  these 
vessels  on  a  space  available  basis. 
Regarding  the  bulk  cargoes,  the  parties 
will  be  pooling  revenue,  whereby  the 
total  freight  revenues  less  the  variable 
costs  will  be  apportioned  between  the 
parties  based  on  the  number  of  vessels 
each  party  contributes.  Finally,  the 
parties  are  authorized  to  discuss  rates 
and  conditions  in  the  trade  and  service 
contracts. 

Agreement  No.:  201075-003. 

Title:  Port  of  Oakland  and  Maersk     ' 
Pacific,  Ltd. 

Parties:  City  of  Oakland,  Maersk 
Pacific,  Ltd. 

Synopsis:  This  amendment  authorizes 
Maersk  Pacific  to  operate  transtainers 
for  cargo  container  movement  purposes 
within  a  specifically  delineated  area  of 
the  Premises  without  regard  to  the  load 
limits  contained  in  section  3.7  of  the 
agreement. 

Dated:  December  30.  2002. 

By  Order  of  the  Federal  Maritime 
Commission. 
Theodore  A.  Zook, 
Assistant  Secretary. 
[FR  Doc.  03-134  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  6730-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-03-32] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and  . 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
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of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
fclarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman  ,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Chfton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 


Respondents 


comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  The  Role  of  Power 
and  Control  in  Intimate  Partner 
Violence — New — The  National  Center 
for  Injury  Prevention  and  Control 
(NCIPC),  Centers  for  Disease  Control 
and  Prevention  (CDC),  plans  to  draw  a 
sample  of  individuals  convicted  of 
battering  in  the  Dallas  County  Domestic 
Violence  Court,  and  a  sample  of  men 
living  in  Dallas  County.  The  study 
participants,  which  will  include  two 
samples  of  men,  will  be  asked  to 
complete  a  survey  that  will  utilize 
information  collection  instnmients  and 
methods  developed  and  tested  by 


experts  in  the  fields  of  psychology  and 
sociology.  The  study  will  include 
psychological  assessments  of 
attachment,  depression,  anger,  and 
sociological  assessments  of  peer  support 
for  violence,  attitudes  toward  violence, 
and  attitudes  toward  sex  roles. 

The  data  will  be  collected  to  further 
understand  the  psychological  and 
sociological  correlates  of  battering  (e.g., 
male  battering  of  female  partners), 
which  will,  in  timi,  assist  in  developing 
models  for  intervention  programs. 

The  only  cost  to  the  respondents  is 
the  time  involved  to  complete  the 
survey. . 


Men  convicted  of  battering  in  Dallas  County  &  sampling  of  men  in  Dallas 
County  : 


Total 


Number  of 
respondents 


400 


400 


Number  of 
responses/ 
respondent 


Average 

Burden/ 

response 

(in  hours) 


60/60 


60/60 


Total  burden 
(in  flours) 


400 


400 


Dated:  December  30,  2002. 
Nancy  E.  Cheat, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-143  Filed  1-3-03;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-16-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Hxunan 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  National  Disease 
Surveillance  Program — I.  Case  Reports 
(0920-0009) — Extension — National 
Center  for  Infectious  Disease  (NCID), 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Formal  sm^eillance 
of  20  separate  reportable  diseases  has 
been  ongoing  to  meet  the  public 
demand  and  scientific  interest  for 
accurate,  consistent,  epidemiologic  data. 
These  ongoing  diseases  include: 
bacterial  meningitis  and  bacteremia, 
dengue,  hantavirus,  HIV/ AIDS, 
Idiopathic  CD4+T-lymphocytopenia, 
Kawasaki  syndrome,  Legionellosis, 
leprosy,  lyme  disease,  malaria, 


Mycobacterium  avium  Complex 
Disease,  plague,  Q  Fever,  Reye 
Syndrome,  tick-borne  Rickettsial 
Disease,  toxic  shock  syndrome, 
toxocariasis,  trichinosis,  typhoid  fever, 
and  viral  hepatitis.  Case  report  forms 
enable  CDC  to  collect  demographic, 
clinical,  and  laboratory  characteristics 
of  cases  of  these  diseases.  This 
information  is  used  to  direct  *" 

epidemiologic  investigations,  to  identify 
and  monitor  trends  in  reemerging 
infectious  diseases  or  emerging  modes 
of  transmission,  to  search  for  possible 
causes  or  sources  of  the  diseases,  and  to 
develop  guidelines  for  the  prevention  of 
treatment.  It  is  also  used  to  recommend 
target  areas  in  most  need  of  vaccinations 
for  certain  diseases  and  to  determine 
development  of  drug  resistance. 

Because  of  the  distinct  nature  of  each 
of  tlie  diseases,  the  number  of  cases 
reported  annually  is  different  for  each. 
The  total  estimated  annualized  burden 
is  34,097  hours. 


Respondents 


Healtfi  Care  Wor1<ers 


Number  of 
respondents 


55 


Number  of 
responses/re- 
spondent 


111.10 


Average 

burden/ 

respondent 

(in  flours) 


5.58 
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Dated:  December  30,  2002. 
Nancy  E.  Cheat, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-147  Filed  1-3-03;  8:45  am) 
BILUNG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

CDC/HRSA  Advisory  Committee  on 
HIV  and  STD  Prevention  and 
Treatment:  Notice  of  Charter 
Establishment 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6,  1972,  that  the  CDC, 
HRSA  Advisory  Committee  on  HIV  and 
STD  Prevention  and  Treatment  of  the 
Centers  for  Disease  Control  and 
Prevention,  and  the  Health  Resources 
and  Services  Administration  of  the 
Department  of  Health  and  Human 
Services,  has  been  Chartered  for  a  2-year 
period  beginning  November  25,  2002, 
through  November  25,  2004. 

For  further  information,  contact  Ron 
Valdiserri,  M.D.,  Executive  Secretary, 
CDC,  Advisory  Committee  on  HIV  and 
STD  Prevention,  1600  CUfton  Road,  NE, 
m/s  E-07,  Atlanta,  Georgia  30333. 
Telephone  404/639-8002,  or  fax  404/ 
639-8600. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  aimoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  20,  2002. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 
(FR  Doc.  03-170  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Task  Force  on  Fetal  Alcohol 
Syndrome  and  Fetal  Alcohol  Effect: 
Conference  Call  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 


Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  conference  call 
meeting. 

Name:  National  Tasic  Force  on  Fetal 
Alcohol  Syndrome  and  Fetal  Alcohol 
Effect  (NTFFASFAE). 

Time  and  Date:  1  p.m.-4  p.m., 
January  23,  2003. 

Place:  The  conference  call  will 
originate  at  the  National  Center  on  Birth 
Defects  and  Developmental  Disabilities 
(NCBDDD),  in  Atlanta,  Georgia.  Please 
see  SUPPLEMENTARY  INFORMATION  for 
details  on  accessing  the  conference  call. 

Status:  Open  to  the  public,  limited 
only  by  the  availability  of  telephone 
ports. 

Purpose:  The  Secretary  is  authorized 
by  the  Public  Health  Service  Act, 
Section  399G,  (42  U.S.C.  Section  280f, 
as  added  by  Pub.  L.  105-392)  to 
establish  a  National  Task  Force  on  Fetal 
Alcohol  Syndrome  and  Fetal  Alcohol 
Effect  to:  (1)  Foster  coordination  among 
all  governmental  agencies,  academic 
bodies  and  community  groups  that 
conduct  or  support  Fetal  Alcohol 
Sjnidrome  (FAS)  and  Fetal  Alcohol 
Effect  (FAE)  research,  programs  and 
surveillance;  and  (2)  to  otherwise  meet 
the  general  needs  of  populations 
actually  or  potentially  impacted  by  FAS 
and  FAE. 

Matters  To  Be  Discussed:  The  Task 
Force  will  convene  by  conference  call 
to:  (1)  Discuss  and  deliberate  a  request 
to  endorse  recommendations  on  FAS 
prevention  by  the  Teratology  Society; 
(2)  further  discuss  activities  proposed 
by  the  Center  for  Science  in  the  Public 
Interest  on  issues  regarding  the  labeling 
of  alcohol  beverages  by  the  Bureau  of 
Alcohol,  Tobacco,  and  Firearms;  and  (3) 
discuss  progress  on  a  letter  to  the 
Surgeon  General's  Office  requesting  that 
he  reissue  the  Federal  Advisory  against 
drinking  during  pregnancy.  Agenda 
items  are  subject  to  change  as  priorities 
dictate. 

SUPPLEMENTARY  INFORMATION:  This 
conference  call  is  scheduled  to  begin  at 
1  p.m..  Eastern  Standard  Time.  To 
participate  in  the  conference  call,  please 
dial  1-800-713-1971  and  enter 
conference  code  908417.  You  will  then 
be  automatically  connected  to  the  call. 

Contact  Person  for  More  Information: 
R.  Louise  Floyd,  DSN,  RN,  Designated 
Federal  Official,  National  Center  on 
Birth  Defects  and  Developmental 
Disabilities,  CDC,  4700  Buford  Highway, 
NE,  (F-49),  Atianta,  Georgia  30333, 
telephone  770/488-7372,  fax  770/488- 
7361. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 


notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the  CDC 
and  ATSDR. 

Dated:  December  30,  2002. 
Joseph  E.  Salter, 

Acting  Director,  Management  Anqlysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  03-142  Filed  1-3-03;  8:45  ami 
BILUNG  CODE  416a-1»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-79] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Request  for  Proposals — Contract 
Administrators  for  Project  Based 
Section  8  Housing  Assistance 
Payments  (HAP)  Contracts 

AGENCY:  Office  of  die  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February  5, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0528)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Lauren_Wittenberg@omb.eep.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne  Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
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lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  0MB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 


response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Request  for 
Proposals — Contract  Administrators  for 
Project  Based  Section  8  Housing 
Assistance  Payments  (HAP)  Contracts. 

OMB  Approval  Number:  2502-0528. 


Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
requested  information  is  needed  for 
HUD's  selection  of  contract 
administrators  to  provide  contract 
administration  services  for  project  based 
Section  8  Housing  Assistance  Payments 
(HAPS)  contracts  currently  being 
administered  directly  by  HUD. 

Respondents:  Business  or  other  for- 
profit,  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  On 
occasion,  Monthly. 


Number 
of  respondents 


Annual 
responses 


Hours  per 
response 


Burden  hours 


Reporting  Burden 


63 


10 


5.6 


3,540 


Total  Estimated  Burden  Hours:  3,540. 
Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  December  27,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-188  Filed  1-3-03;  8:45  am] 

BILLING  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-80] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Screening  and  Eviction  for  Drug  Abuse 
and  Other  Criminal  Activity 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
revie\v,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February  5, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Conunents  should  refer  to 
the  proposal  by  name  and/ or  OMB 


approval  number  (2577-0232)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  a^i  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 


whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Titie  o/ Proposal:  Screening  aiid 
Eviction  for  Drug  Abuse  and  Other 
Criminal  Activity  Assisted  Units. 

OMB  Approval  Number:  2577-0232. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
collection  of  information  implements 
statute.  This  collection  of  information 
implements  statute  giving  Public 
Housing  Agencies  (PHAs)  the  tools  for 
adopting  and  implementing  fair, 
effective,  and  comprehensive  policies 
for  screening  out  applicants  who  engage 
in  illegal  drug  use  or  other  criminal 
activity  and  for  evicting  or  terminating 
assistance  of  persons  who  engage  in 
such  activity.  A  PHA  that  administers  a 
Section  8  or  public  housing  program 
under  an  Aimual  Contributions  Contract 
(ACC)  with  HUD  may  request  criminal 
conviction  records  from  any  law 
enforcement  agency  concerning  an  adult 
member  of  a  household  applying  for 
admission  to  a  public  housing  or. 
Section  8  program. 

Respondents:  State  and  Local 
Governments  (Public  Housing 
Agencies). 

Frequency  of  Submission:  On 
occasion  of  application  for  admission. 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden  Hours 


Reporting  Burden 


8,600 


8,600 


1.3 


10,850 


Total  Estimated  Burden  Hours: 
41,385. 
Status:  Extension,  without  change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  December  27,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  03-189  Filed  1-3-03;  8:45  am] 
BILUNG  CODE  4210-72-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services  (COPS) 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested. 

ACTION:  60-day  notice  of  information 
collection  under  review:  extension  of  a 
currently  approved  collection 
department  initial  report. 

The  Department  of  Justice  Office  of 
Commimity  Oriented  Policing  Services 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  March  7,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Gretchen  DePasquale, 
Office  of  Community  Oriented  Policing 
Services,  1100  Vermont  Avenue,  NW., 
Washington.  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
conunents  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  tissumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/ Collection: 
Departmfent  biitial  Report  (DIR). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  There  is  no  agency  form 
number.  The  U.S.  Department  of  Justice 
Office  of  Community  Oriented  Policing 
Services  (COPS)  is  sponsoring  this 
information  collection. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Recipients  of  the 
Funding  Accelerated  for  Small  Towns 
(FAST)  program,  the  Accelerated  Hiring, 
Education  and  Deployment  (AHEAD) 
program,  an^/or  Universal  Hiring 
Program  (UHP)  grants.  Other: 
Applicants  of  the  current  hiring  grant 
program,  UHP,  or  interested  parties. 
Abstract:  The  DIR  is  a  collection 
instriunent  that  the  COPS  Office  uses  to 
establish  a  baseline  to  evaluate  the 
progress  of  agencies  awarded  grants 
under  the  FAST,  AHEAD,  and  UHP 
grant  programs. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  ah  average  respondent  to 
r^pond;  The  DIR  will  be  sent  to 
approximately  500  grantees  per  year. 
The  estimated  amount  of  time  required 
for  the  average  respondent  to  complete 
and  return  the  form  is  1.5  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  875  estimated 
burden  hours  associated  with  this 
collection. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Clearance 
Officer,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  601  D  Street  NW.,  Patrick  Henry 
Building,  Suite  1600,  NW.,  Washington, 
DC  20530. 


Dated:  December  31,  2002. 
Brenda  Dyer, 

Deputy  Clearance  Officer.  United  States 
Department  of  Justice. 
[FR  Doc.  03-197  Filed  1-3-03;  8:45  am) 

BILUNG  CODE  4410-AT-M 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

[SGA/DFA  03-100] 

H-1B  Technical  Skills  Training  Grants 

agency:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  procedures  for  grant 
applications  for  H-lB  technical  skills 
training  grants. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA),  U.S. 
Department  of  Labor  (DOL),  announces 
the  availability  of  approximately  $200 
million  in  grant  funds  for  skill  training 
programs  for  unemployed  and 
employed  workers.  These  grants  are 
financed  by  a  user  fee  paid  by 
employers  to  bring  foreign  workers  into 
the  U.S.  under  a  new  H-lB 
nonimmigrant  visa.  As  part  of  the  H-lB 
nonimmigrant  visa  program,  this 
technical  skills  training  program  was 
authorized  under  the  American 
Competitiveness  and  Workforce 
Improvement  Act  of  1998  (ACWL\),  as 
amended.  The  grants  are  a  long-term 
solution  to  domestic  skill  shortages  in 
high  skill  and  high  technology 
occupations.  H-lB  technical  skills  • 

grants  are  focused  on  addressing  the 
high  skill  technology  shortages  of 
American  businesses;  they  are  not 
intended  to  address  labor  shortages  due 
to  reasons  other  than  technical  skill 
shortages.  Grant  awards  will  be  made 
only  to  the  extent  that  funds  are 
available. 

Eligible  applicants  for  these  grants 
will  be  local  Workforce  Investment 
Board's  (Local  Boards)  established  under 
section  117  of  the  Workforce  Investment 
Act  (WIA)  and  representing  a  local  or 
regional  public-private  partnership  that 
is  comprised  of  at  least  one  Local  Board, 
one  business  or  business-related  non- 
profit organization  such  as  a  trade 
association,  and  one  commimity -based 
organization,  higher  education 
institution  or  labor  union  that  will  carry 
out  such  programs  or  projects  through 
One-Stop  delivery  systems  established 
under  section  121  of  WLA,  or  regional 
consortia  of  Local  Boards. 

This  notice  describes  the  application 
submission  requirements,  the  process 
that  eligible  entities  must  use  to  apply 


568 


Federal  Register / Vol.  68,  No.  3 /Monday,  January  6,  2003 /Notices 


for  funds  covered  by  this  solicitation, 
and  how  grantees  will  be  selected. 
DATES:  The  grant  policies  and 
procedures  described  in  these 
guidelines  are  effective  inunediately, 
and  remain  in  effect  until  further  notice. 
Funds  are  available  for  obligation  by  the 
Secretary  of  Labor  (the  Secretary)  under 
29  U.S.C.  2916.  Applications  for  grant 
awards  will  be  accepted  immediately 
upon  publication  of  this  notice  in  the 
Federal  Register.  It  is  anticipated  that 
review  panels  will  begin  to  convene  to 
evaluate  apphcations  60  days  after 
publication. 

ADDRESSES:  Applications  must  be 
mailed  to  the  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Federal 
Assistance,  Attention:  Ella  Freeman, 
SGA/DFA  03-100,  200  Constitution 
Avenue,  NW.,  Room  S-^203, ' 
Washington,  DC  20210.  Telefacsimile 
(FAX)  applications  will  not  be  accepted. 
Applicants  are  advised  that  mail 
delivery  in  the  Washington  area  may  be 
delayed  due  to  mail  decontamination 
procedures. 

FOR  FURTHER  INFORMATION  CONTACT:  Ella 
Freeman,  Grants  Management 
Specialist,  Division  of  Federal 
Assistance,  Telephone  (202)  693-3301. 
(This  is  not  a  toll  free  number.)  You 
must  specifically  ask  for  Ella  Freeman. 
SUPPLEMENTARY  INFORMATION:  The 
Employment  and  Training 
Administration  (ETA),  U.S.  Department 
of  Labor  (DOL),  announces  the 
availability  of  grant  funds  for  technical 
skills  training  for  employed  and 
unemployed  American  workers.  These 
grants  are  financed  by  a  user  fee  paid  by 
employers  to  bring  foreign  workers  into 
the  U.S.  on  a  temporary  basis  to  work 
in  high  skill  or  specialty  occupations. 
As  part  of  the  H-lB  non-immigrant  visa 
program,  this  technical  skills  training 
program  was  established  under  the 
American  Competitiveness  and 
Workforce  Improvement  Act  of  1998 
(ACWIA  1998)  as  amended  by  the 
American  Competitiveness  in  the 
Twentieth  Century  Act  of  2000  (ACWIA 
2000)  and  companion  legislation.  The 
grants  are  a  long-term  solution  to 
domestic  skill  shortages  in  high  skill 
and  high  technology  occupations — 
raising  the  technical  skill  levels  of 
American  workers  so  they  can  take 
advantage  of  the  new  technology- 
related,  high  skills  employment 
opportunities.  This  will,  in  turn,  help 
businesses  reduce  their  dependence  on 
skilled  foreign  professionals  permitted 
to  work  in  the  U.S.  on  a  temporary  basis 
under  the  H-lB  visa  program.  H-lB 
technical  skills  grants  are  focused  on 


directly  addressing  the  high  skill 
technology  shortages  of  American 
businesses;  they  are  not  intended  to 
address  labor  shortages  due  to  reasons 
other  than  technical  skill  shortages. 
Grant  awards  will  be  made  only  to  the 
extent  that  funds  are  available. 

The  Act  creates  a  two-part  eligibility 
and  funding  system  for  the  program. 
Seventy-five  (75%)  percent  of  the 
available  grant  funds  will  be  awarded  to 
Local  Boards  established  under  section 
1 1 7  of  the  Workforce  Investment  Act 
(WIA)  that  will  carry  out  such  programs 
or  projects  through  the  One-Stop 
delivery  systems  established  under 
section  121  of  WIA,  or  regional 
consortia  of  Local  Boards.  Regional 
consortia  of  boards  may  be  interstate. 
Each  Local  Board  or  consortium  of 
boards  receiving  grant  funds  must 
represent  a  local  or  regional  public- 
private  partnership  that  is  comprised  of 
at  least  (i)  One  Local  Board;  (ii)  one 
business  or  business-related  non-profit 
organization  such  as  a  trade  association; 
and  (iii)  one  community-based 
organization  or  higher  education 
institution  or  labor  union.  This  notice 
governs  the  process  for  awarding  the  75 
percent  funds. 

The  remaining  25  percent  of  the 
available  funds  will  be  awarded  to 
business  partnerships  that  consist  of  at 
least  two  businesses  or  a  business- 
related  nonprofit  organization  that 
represents  more  than  one  business.  The 
partnership  may  also  include  any 
educational,  labor,  community 
organization,  or  Local  Board.  Applicants 
for  the  25  percent  funds  must  explain 
the  barriers  they  faced  in  meeting  the 
partnership  eligibility  criteria  for  the  75 
percent  funds — for  example,  the 
business  partnerships  may  be  on  a 
national,  multi-state,  regional  or  rural 
area  basis  (such  as  rural  telework 
programs).  The  Solicitation  for  Grant 
Applications  (SGA)  governing  the 
competition  for  the  first  roimd  of  grants 
for  the  25  percent  funds  was  published 
in  the  Federal  Register  in  December 
2001. 

Successful  applicants  under  earlier 
H-lB  training  grant  solicitations  are 
eligible  to  apply  for  grants  under  this 
competition.  Current  awardees  are 
encouraged  to  indicate  how  their  new 
proposals  can  provide  a  different 
approach  or  scope  to  skills  training 
given  program  improvements  developed 
under  the  ciurent  award.  Consideration 
will  be  given  to  grantees  which  use 
grant  funds  to  significantly  expand  their 
training  program  or  project  through 
such  means  as  training  more  workers  or 
offering  more  courses,  or  to  applicants 
whose  training  programs  or  projects 
expand  as  a  result  of  increasing 


collaborations — especially  with  more 
than  one  small  business  or  with  a  labor- 
management  training  program  or 
project. 

ACWIA  2000  provides  resources  for 
skill  training  in  high  skill  and  high 
technology  occupations  that  are  in 
demand  by  U.S.  businesses.  One  key 
measiu^e  of  this  demand  is  determined 
by  the  number  of  employer  H-lB 
applications  for  foreign  workers.  For 
example,  the  occupation  with  the  most 
current  H-lB  demand  is  information 
technology  (IT).  Appendix  B  to  this 
solicitation  provides  information  on  the 
occupations  approved  under  H-lB 
petitions  by  the  Immigration  and 
Naturalization  Service  (INS)  for  Fiscal 
Year  2001.  Applicants  should  check  the 
INS  Web  site  {www.ins.gov)  or  the 
Department  of  Labor's  Employment  and 
Trciining  Administration's  Web  site 
(www.doleta.gov/h-lb/)  for  the  latest 
INS  information  on  occupations 
approved  under  H-lB  petitions. 

This  announcement  consists  of  four 
parts: 

•  Part  I  provides  background,  basic 
DOL  policies  and  emphasis,  principles 
of  H-lB  technical  skills  grants,  and  the 
legislative  mandate  for  technical  skills 
training  grants  imder  Section  286(s)  of 
INA,  Section  111  of  ACWIA  2000.  and 
Section  214(i)  of  INA. 

•  Peirt  II  describes  specific  program, 
administrative  and  reporting 
requirements  that  will  apply  to  all  grant 
awards. 

•  Part  in  describes  the  application    ' 
process. 

•  Part  IV  describes  the  review  process 
and  rating  criteria  that  will  be  used  to 
evaluate  applications  for  funding. 

Part  I — Background,  DOL  Policies  and 
Emphases 

A.  Background 

In  response  to  demands  from 
industries  that  were  experiencing  skill 
shortages  in  areas  such  as  information 
technology.  Congress  enacted  the 
Immigration  Act  of  1990.  This  act, 
implemented  in  1992,  established  the 
H-lB  visa  category  for  non-immigrants 
who  sought  to  work  in  high  skill  or 
specialty  occupations,  and  set  annual 
limits  of  65,000  on  the  number  of  H-lB 
visas  granted.  In  a  subsequent  effort  to 
help  employers  access  skilled  foreign 
workers  and  compete  internationally, 
Congress  enacted  the  American 
Competitiveness  and  Workforce 
Improvement  Act  of  1998  (ACWIA 
1998)  Pub.  L.  105-277  in  October  1998. 
The  provisions  of  ACWIA  1998  created 
technical  skills  training  grants  under  the 
Department  of  Labor's  Employment  and 
Training  Administration.  ACWLA  1998 
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was  amended  by  the  American 
Competitiveness  in  the  Twenty-first 
Century  Act  of  2000  (ACWIA  2000) 
Pub.L.  106-313. 

High  skill  and  specialty  occupations 
require  theoretical  and  practical 
application  of  a  body  of  highly 
specialized  knowledge  and  sometimes 
may  even  require  full  state  licensm-e  to 
practice  in  the  occupation.  These 
occupations  require  at  least  a  bachelor's 
degree  or  higher  and/or  experience  in 
the  specific  specialty.  They  also  may 
require  recognition  of  expertise  in  the 
specialty  through  progressively 
responsible  positions  relative  to  the 
specialty  occupation. 

ACWIA  1998  increased  the  annual 
limit  on  H-lB  visas  temporarily  to 
115,000  in  fiscal  years  1999  and  2000, 
and  to  107,500  in  2001.  In  addition,  a 
$500  user  fee  was  imposed  on 
employers  for  H-lB  applications. 
ACWIA  1998  authorized  the  use  of 
56.3%  of  the  fee  to  finance  the  H-lB 
Technical  Skills  Training  Grant 
Program.  Grants  funded  under  ACWIA 
1998  had  the  long-term  goal  of  raising 
the  technical  skill  levels  of  American 
workers  in  order  to  fill  specialty 
occupations  presently  being  filled  by 
temporary  workers  admitted  to  the 
United  States  under  the  provisions  of 
the  H-IB  visa. 

ACWIA  1998  described  eligible  grant 
applicants  as  local  Workforce 
Investment  Boards  (local  Boards)  or  a 
consortium  of  local  Boards.  Current 
grantees  are  local  Boards,  as  established 
under  section  1 1 7  of  the  Workforce 
Investment  Act  (WIA),  that  have  been 
funded  to  carry  out  specifically 
designed  high  technology  skill  training 
programs  or  projects  for  employed  and 
unemployed  workers  through  one-stop 
delivery  systems  or  a  regional  consortia 
of  local  boards,  as  established  under 
section  121  of  the  WIA.  Regional 
consortia  may  be  interstate  as  well  as 
intrastate. 

ACWIA  2000,  enacted  on  October  17, 
2000,  increased  the  temporary  cap  to 
195,000  H-lB  visas  annually  and 
extended  this  higher  cap  for  two 
additional  years,  until  the  end  of  fiscal 
year  2003.  Separate  legislation  raised 
the  employer  H-lB  application  fee  from 
$500  to  $1,000.  ACWIA  2000  authorized 
the  use  of  55%  of  the  funds  generated 
by  fees  to  continue  the  Department  of 
Labor's  H-lB  Technical  Skills  Training 
Grant  Program  through  September  30, 
2003. 

ACWIA  2000  created  two-part 
eligibility  and  funding  criteria  for  the 
new  program.  Local  WIBs  are  eligible  to 
receive  75%  of  total  funds  awarded. 
These  grants  provide  funds  to 
partnerships  consisting  of  one  or  more 


local  WIBs,  at  least  one  business  or 
business  related  non-profit  (such  as  a 
trade  association)  and  one  community- 
based  organization  (which  may  be  faith- 
based),  higher  education  institution  or 
labor  union.  The  remaining  ^5%  of     • 
funds  are  made  available  through  grants 
to  eligible  partnerships  that  consist  of  at 
least  two  businesses  or  a  business- 
related  nonprofit  organization  that 
represents  more  than  one  business. 
Partnerships  may  include  any 
educational,  labor,  community 
organization,  or  WIB,  but  funds  may  be 
used  only  to  carry  out  a  strategy  that 
would  otherwise  not  be  eligible  for 
funds  under  the  75%  clause  due  to 
barriers  in  meeting  partnership 
eligibility  criteria. 

The  75  percent  funding  stream 
requires  a  50  percent  match  in  cash  or 
in  kind;  the  25  percent  portion  requires 
a  100  percent  match  in  cash  or  in  kind. 
The  matching  requirement  is  assessed 
for  the  entire  Federal  grant  funding 
level.  Partners  cooperating  in  the 
proposed  project  may  divide  the 
responsibility  for  the  match  among 
themselves  in  any  way  they  choose  to 
do  so.  ACWIA  2000  requires  that 
consideration  be  given  to  applicants  that 
provide  a  specific  commitment  from 
other  public  or  private  sources,  or  both, 
to  demonstrate  the  long-term 
sustainability  of  the  training  program  or 
project  after  the  grant  expires. 

Eighty  percent  of  the  grants  are  to  be 
awarded  to  projects  that  train  workers  in 
high  technology,  information 
technology,  and  biotechnology  skills. 
For  example,  this  includes  skills  needed 
for  software  and  communications 
services,  telecommunications,  systems 
installation  and  integration,  computers 
and  communications  hardware, 
advanced  manufacturing,  health  care 
technology,  biotechnology  and 
biomedical  research  and  manufacturing, 
and  innovation  services.  No  more  than 
20  percent  may  be  awarded  to  projects 
that  train  for  skills  related  to  any  single 
specialty  occupation.  A  specialty 
occupation  is  one  that  requires  at  a 
minimum  a  college  degree  or 
comparable  experience.  In  accordance 
with  ACWIA  2000,  the  Secretary  of 
Labor  must  make  every  effort  to  fairly 
distribute  grant  funds  among  urban  and 
rural  areas  and  across  the  different 
geographic  regions  of  the  country. 

The  technical  skills  training  portion 
of  the  law  (Section  111)  is  designed  to 
help  both  employed  and  unemployed 
American  workers  acquire  the  requisite 
technical  capabilities  in  high  skill 
occupations  that  have  shortages. 
Training  generally  is  aimed  at 
occupations  at  the  H-lB  skill  levels, 
which  are  defined  as  a  bachelor's  degree 


or  comparable  experience.  Under 
ACWIA  2000,  training  is  not  limited  to 
skill  levels  commensurate  with  4-year 
undergraduate  degrees,  but  can  include 
the  preparation  of  workers  for  a  broad 
range  of  positions  along  a  career  ladder 
leading  to  an  H-lB  skill  level  job. 

To  meet  the  legislative  intent  of 
training  American  workers  to  replace 
foreign  workers  under  the  H-lB  visa 
program,  technical  skills  training  grants 
under  this  SGA  must  focus  on  a  high 
level  of  training  and  on  selected 
occupations.  As  shown  on  Table  1, 
foreign  workers  coming  to  the  United 
States  under  the  H-lB  visa  program  are 
exceptionally  well-educated,  nearly  60 
percent  possess  a  Bachelor's  degree, 
over  30  percent  have  a  Master's  degree, 
and  10  percent  have  a  Doctorate  or 
Professional  degree.  With  respect  to 
occupations,  nearly  60  percent  are 
computer/information  technology 
related  occupations,  such  as 
programmers,  database  administrators 
and  systems  analysts.  The  second 
largest  occupational  area  is  architecture, 
engineering  and  surveying  related 
occupations.  It  should  be  noted  that  of 
the  education-related  area  occupations, 
most  are  college  and  university  level, 
not  elementary  or  secondary  level.  Of 
the  medicine  and  health  related 
occupations,  the  largest  grouping  is 
physicians  and  surgeons  rather  than 
nurses  or  other  healthcare  workers. 

ACWIA  2000  requires  certain 
accountability  factors.  Specifically,  the 
Secretary  of  Labor  is  to  give 
consideration  to  applicants  who  commit 
to  achieving  certain  outcome  goals  for 
individuals  who  complete  training. 
These  outcome  goals  are:  (1)  Hiring  or 
causing  the  hiring  of  unemployed 
trainees;  (2)  increasing  the  wages  or 
salary  of  incumbent  workers;  or  (3) 
providing  skill  certifications  to  trainees 
or  linking  the  training  to  industry 
accepted  occupational  skill  standards, 
certificates,  or  licensing  requirements. 
These  accountability  factors  represent  a 
list  of  possible,  desired  outcomes  or 
goals  rather  than  contractual 
requirements.  (For  example,  an 
applicant  may  propose  a  specific  goal  by 
designing  a  technical  skills  training 
program  that  is  expected  to  result  in 
increased  wages  and  the  awarding  of 
certifications  that  document  skills 
acquisition).  In  accordance  with  ACWIA 
2000,  applicants  must  agree  that  the 
project  will  be  subject  to  evaluation  by 
the  Department  of  Labor  and  agree  to 
fully  cooperate  in  evaluation  studies. 

ACWIA  2000  specified  that 
consideration  be  given  to  the  use  of 
grant  funds  to  demonstrate  a  significant 
ability  to  expand  a  training  program  or 
project  through  such  means  as  training 
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more  workers  or  offering  more  courses 
or  projects  resulting  from  collaborations, 
especially  with  more  than  one  small 
business  or  with  a  labor  management 
training  program  or  project,  or  for  a 
partnership  that  involves  and  directly 
benefits  more  than  one  small  business. 

Table  1.— Key  Facts  About  H-1B 
Visa  Approved  Petitions,  Fiscal 
Year  2001 


Country  of  Birth: 

India 

China  

Canada  

Philippines  

United  Kingdom 

All  other  

Age: 

Under  20 , 

20-24 

25-29  

30-34 

35-39  

40  and  over  

Level  of  Education: 

Less  than  Associate's  degree 

Associate's  degree  

Bachelor's  degree  

Master's  degree 

Doctorate  degree 

Professional  degree  

Occupational  Area: 

Computer/information      tech- 
nology ...'. 

Architecture,  engineering  and 
surveying 

Administrative  specialties  

Education , 

Managers  and  officials  

Medicine  and  health  

Life  sciences 

Social  sciences 

Mathematics/physical 
sciences 

All  other  


Percent 
of  total 


48.9 
8.3 
3.9 
3.1 
2.9 

33.8 

00.0 
11.6 
41.9 
25.8 
12.0 
8.70 

1.2 
06 
56.8 
31.1 
7.4 
3.0 


58.0 

12.2 
7.2 
5.3 
3.8 
3.4 
2.0 
1.9 

1.7 
3.2 


Source:  Report  on  Characteristics  of  Spe- 
cialty Occupation  Workers  (H-1B),  Fiscal  Year 
2001.  U.S.  Immigration  and  Naturalization 
Service,  July  2002. 

Forty-three  H-lB  Technical  Skills 
Training  Grants  totaling  $95.6  million 
were  awarded  under  the  provisions  of 
ACWIA  1998.  Under  ACWIA  2000,  the 
Department  of  Labor  has  awarded,  as  of 
October  1,  2002.  a  total  of  45  grants 
totaling  $116.7  million;  of  these,  31 
grants  totaling  $82.3  million  were  under 
the  75  percent  funding  stream  and  14 
grants  totaling  $34.5  million  were  under 
the  25  percent  funding  stream.  H-lB 
grants  under  earlier  SGAs  were  funded 
for  up  to  a  24-month  period,  with  the 
possibility  of  an  additional  option  year, 
based  on  performance,  continued 
demand  for  training,  and  availabihty  of 
funds. 


Combining  awards  made  under  both 
ACWIA  1998  and  ACWIA  2000,  the 
Department  of  Labor  has  awarded  a  total 
of  88  H-IB  Technical  Skills  Training 
Grants  totaling  $212  million.  Because 
funds  are  available  as  they  are  collected 
from  H-lB  user  fee  revenues,  the 
Department  anticipates  that  additional 
H-IB  Technical  Skills  Training  Grant 
applications  will  be  funded  throughout 
fiscal  year  2003  (October  1,  2002- 
September  30,  2003).  Additional  details 
on  the  background  of  the  H-lB 
Technical  Skills  Training  Grants 
demonstration  project  can  be  found  at 
the  H-lB  Web  site  http:// 
www.doIeta.gov/h-lb.  This  Web  site 
contains  descriptions  of  current 
projects,  legislative  documents  and 
research  papers. 

B.  Principles  ofH-lB  Technical  Skills 
Training  Grants 

Development,  implementation  and 
operation  of  H-lB  Technical  Skills 
Training  Grants  as  envisioned  under  the 
authorizing  legislation  (see  Background 
above)  is  based  on  the  following 
principles: 

Business  Involvement:  Businesses  are 
the  workforce  investment  system's 
customers  who  generate  the  demand  for 
all  jobs,  in  particular,  the  demand  for 
high  skill  occupations.  Businesses  are 
essential  partners  in  formulating, 
developing  and  operating  H-lB 
technical  skills  grant  projects.  Under 
WIA,  business  plays  a  critical, 
leadership  role  in  planning  and 
overseeing  training  and  employment 
activities.  WIA  requires  that  the 
majority  of  the  membership  of  state  and 
local  Workforce  Investment  Boards  are 
business  representatives,  and  that  the 
state  and  local  board  chairs  be  drawm 
from  business.  For  the  purpose  of  these 
grants,  it  is  desirable  that  businesses 
represented  in  the  group  applying  for 
this  grant  include  those  with  current 
high  technology  skills  shortages.  Some 
of  these  businesses  may  have  in  the  past 
utilized  foreign  workers  under  the  H-lB 
visa  program.  Now,  they  intend  to  hire, 
retain,  or  promote  graduates  of  the  H- 
IB  technical  skills  training  program. 

Partnership  Sustainabinty:  The  grant 
awards  under  this  SGA  will  not  exceed 
duration  of  36  months  with  an  option 
for  a  no  cost  extension  of  up  to  12 
additional  months.  No  cost  extensions 
extend  the  period  during  which  existing 
grant  funds  may  be  spent.  ETA  intends 
that  regional  partnerships  sustain 
themselves  over  the  long  term  and  well 
after  the  federal  resources  from  this 
initiative  have  been  exhausted.  In 
addition,  coordination  and  consultation 
with  the  applicable  state  workforce 
agency  and/or  the  Governor's  office  or 


State  Workforce  Investment  Board  is 
vital  to  long-term  sustainability  and  will 
potentially  spread  high  skill  training 
efforts  beyond  the  grantee  site.  The 
statutory  50  percent  non-federal 
matching  requirement  is  an  integral  part 
of  ensuring  sustainability  because  the 
matching  resources  are  expected  to  help 
extend  the  skill  shortages  training  effort 
beyond  the  term  of  the  grant.  This 
partnership  sustainability  concept 
relates  to  two  rating  criteria:  Links  with 
Key  Partners  and  Sustainability  (the 
resources  each  partner  offers  and  the 
role  of  external  resources  in  building  the 
foundation  for  a  long-term  partnership). 

High  Skill  Level  Focus  and  Innovative 
Service  Delivery:  Training  selected 
employed  and  unemployed  workers  to 
fill  current  local  or  regional  high  skill 
level  shortages  is  the  immediate  focus  of 
this  initiative.  Training  investments 
should  be  targeted  in  occupational  areas 
that  have  been  identified  on  the  basis  of 
H-lB  occupations  as  high  technology 
skill  shortage  areas.  H-lB  Technical 
Skills  Training  Grants  are  not  intended 
to  address  lower  level  skill  labor 
shortages  nor  are  they  intended  to  fund 
training  programs  aimed  at  imparting 
basic  educational  skills.  In  addition,  H- 
IB  grants  are  not  intended  to  address 
occupational  shortages  due  to  reasons 
other  than  high  technology  skill 
shortages. 

Innovative  or  proven  tools  and 
approaches,  that  may  include  on-the-job 
training,  distance  learning,  or 
combinations  of  training  and 
educational  techniques,  to  close 
particular  skill  gaps  and  provide 
strategies  for  training  that  promote 
regional  development  are  hallmarks  of 
successful  H-lB  technical  skills  training 
projects.  H-lB  grantees  should  tailor 
training  to  the  needs  of  the  selected 
incumbent  and  unemployed  workers, 
both  in  content  and  delivery. 

Qualified  Target  Population: 
Technical  skills  training  is  geared 
towards  employed  and  unemployed 
workers  who  can  be  trained  and  placed 
.  directly  in  highly  skilled  H-lB 
occupations  or  in  the  highest  echelons 
of  an  H-lB  career  ladder.  Candidates  for 
training  funded  by  H-lB  Technical 
Skills  Training  Grants  should  possess 
(and  be  identified  through  appropriate 
assessment  tools)  a  high  level  of  general 
educational  background  and,  in 
addition,  have  the  prerequisites  for  the 
occupational  training  being  proposed. 
Targeted  individuals  should  also 
possess  certain  characteristics  such  as 
drive  and  initiative  that  will  help 
guarantee  successful  completion  of  the 
high  skill  level  training  funded  by  H-lB 
grants. 


Employees  at  the  H-lB  skill  level  are 
generally  characterized  as  having  a 
Bachelor's  degree  or  comparable  work 
experience.  The  H-lB  technical  skill 
training  is  not  limited  to  skill  levels 
commensurate  with  a  four-year  degree. 
It  may  be  used  to  prepare  workers  for  a 
broad  range  of  positions  along  a 
specified  career  ladder.  "Career  ladder" 
may  generally  be  defined  as  a  system  of 
career  options  which  encourage 
opportunities  for  professional  growth 
and  upward  mobility.  Technical  skills 
training  can  ijiclude  a  broad  range  of 
positions  along  a  career  ladder  that 
directly  leads  to  a  high  skills  level  job 
within  a  reasonable  period  of  time. 
Thus,  potential  trainees  are  not  required 
to  enter  training  with  a  four-year  degree. 
Additionally,  trainees  do  not  necessarily 
have  to  acquire  a  four-year  degree  to  be 
successful,  although  many  will  have  a 
four-year  degree  and  many  others  will 
possess  two-year  degrees.  Career  ladders 
create  opportunities  for  individuals  who 
may  vary  in  experience  and  education 
levels  (such  as  specialty  training  and 
Associates'  degrees)  to  advance  along  a 
defined  career  ladder  and  qualify 
through  additional  training  and 
education  for  H-lB  level  related 
occupations. 

Use  of  Skill  Standards:  Skill 
standards  represent  a  benchmark  by 
which  an  individual's  achieved 
competence  can  be  measured.  Work  in 
this  area  has  been  performed  by  private 
industry  and  trade  associations, 
registered  apprenticeship  tniining 
systems,  and  public  and  private 
partnerships.  Well-defined  skill 
standards  can  be  useful  tools  in 
matching  training  goals  to  targeted 
occupational  areas.  Applicants  are 
encouraged  to  survey  the  progress  to 
date  in  developing  occupational  skill 
standards  in  their  community  and  in 
applicable  industries. 

As  noted  earlier  (In  Part  lA — 
Background),  the  definition  of  the 
minimum  proficiency  level  required  to 
be  considered  an  H-lB  occupation, 
contained  in  section  214  (i),  8  U.S.C. 
1184  (i)  of  the  Immigration  and 
Naturalization  Act  (IN A),  speaks  to  a 
very  high  skill  level  for  these  "specialty 
occupations."  These  are  occupations 
that  require  "theoretical  and  practical 
application  of  a  body  of  highly 
specialized  knowledge,"  and  full  state 
licensure,  if  required  for  the  occupation, 
to  practice  in  the  occupation.  The 
standard  for  these  occupations  is  either 
completion  of  at  least  a  Bachelor's 
degree  or  experience  in  the  specialty 
equivalent  to  the  completion  of  such  a 
degree  and  recognition  of  expertise  in 
the  specialty  through  progressively 
responsible  positions  relating  to  the 


specialty.  Specialized  and 
professionally  recognized  certificates 
may  also  be  characteristic  of  a  high  level 
of  technical  skills. 

Comprehensive  Local  and  Regional 
Planning:  H-lB  technical  skills  training 
applicants  must  describe  the  local  area 
or  region  that  will  be  served  with 
particular  emphasis  on  high  technology 
skills  shortages.  Applicants  are 
encouraged  to  ascertain  current  labor 
force  and  industry  data  to  reflect  the 
skills  shortages  in  their  region.  The 
proposal  also  must  identify  the  political 
jurisdictions  to  be  included  and  provide 
an  enumeration  of  the  specific  local 
workforce  investment  areas  that  are 
served  under  WIA.  Current  data  on 
approved  H-lB  visa  petitions  should  be 
utilized  to  the  extent  feasible  to  describe 
skill  shortages  in  specific  occupations. 
Appendix  B  to  this  solicitation  is  k 
listing  of  occupations  for  which  H-lB 
visa  petitions  have  been  recently 
approved.  Requests  for  H-lB  visas  for 
the  applicant's  region  may  reflect  a 
skills  shortage  for  those  occupations,  as 
well.  Applicants  may  consider 
surveying  local  and  regional  employers 
to  ascertain  the  extent  of  employer  use 
of  H-lB  visas  to  obtain  foreign  workers 
and  to  obtain  information  on  the 
specific  occupations  and  skills 
imported. 

Applicants  are  encouraged  to  utilize 
all  available  state  and  local  data, 
including  that  provided  by  area 
businesses  and  business  associations,  in 
making  determinations  of  regional 
shortages.  Applicants  are  encouraged  to 
analyze  data  made  available  by  their 
state  labor  market  information  (LMI) 
director,  the  Bureau  of  Labor  Statistics 
(BLS),  and  through  the  local  One-Stop 
delivery  system. 

C.  DOL  Policies  and  Emphases 

Section  111(c)(4)(A)  of  ACWIA  2000 
states  that  consideration  will  be  given  to 
applicants  who,  where  applicable, 
commit  to  provide  three  target  outcomes 
for  participants  who  complete  training. 
These  outcomes  are  the  hiring  of 
unemployed  trainees,  increased  wages 
or  salaries  of  employed  workers,  and 
skill  certificates  documenting  skills 
acquisition  or  a  link  to  industry        -^ 
accepted  occupational  skill  standards, 
certificates,  or  licensing  requirements. 

The  Employment  and  Training 
Administration  anticipates  that 
applicants  may  need  to  make  a  range  of 
supportive  services  available  to  enhance 
the  quality  and  effectiveness  of  the  skill 
training  provided  under  the  grant.  Grant 
funds  may  not  be  used  to  provide 
supportive  services.  Appropriately 
focused  services,  as  defined  by  section 
101(46)  of  WIA — such  as  transportation 


or  childcare — are  considered  as 
important  enhancements  to  the 
technical  skills  training  package. 

Utilizing  federal  resources  through  co- 
enrollment  in  H-lB  technical  skills 
training  and  WIA  is  a  strongly 
recommended  course  of  action.  While 
WIA  resources  cannot  be  counted 
toward  the  matching  requirement;  co- 
enrollment  allows  for  much  broader  and 
comprehensive  service  provision. 
Successful  applicants  are  encouraged  to 
leverage  such  Federal  resources  to  help 
make  the  technical  skills  training  more 
effective. 

In  order  to  provide  these  resources, 
applicants  should  build  linkages  to  the 
One-Stop  Career  Center  network  to 
reach  put,  inform,  and  recruit 
individuals  to  participate  in  H-lB 
technical  skills  training.  The  central  role 
of  the  Local  Boards  in  the  planning  and 
policy  activity  surrounding  these  grants 
is  critical.  WIA  requires  the  Local  Board 
to  prepare  a  strategic  workforce 
investment  plan  for  the  area  that  it 
oversees.  The  Local  Board  also 
designates  One-Stop  center  operators 
and  certifies  or  approves  eligible 
training  providers. 

As  required  by  ACWIA,  ETA  will  give 
consideration  in  awarding  grants  to  any 
proposal  which  includes  and  directly 
benefits  two  or  more  small  businesses 
(100  employees  or  less). 

DOL  emphases  for  this  SGA  relate  to 
level  of  training  and  occupations 
selected  for  training.  In  accordance  with 
the  legislative  provisions  to  train 
American  workers  to  an  H-lB  visa 
level,  DOL  seeks  to  achieve  a  higher 
level  of  skill  training  than  has  occurred 
to  date  in  some  H-lB  grants — to  a  level 
that  clearly  prepares  individuals  to  meet 
the  H-lB  visa  definition  of  "theoretical 
and  practical  application  of  a  body  of 
specialized  knowledge*  *  *"In 
addition,  since  a  major  objective  of 
H-lB  technical  skills  training  grants  is 
to  alleviate  dependency  upon  foreign 
workers  in  specialty  occupations.  DOL 
believes  that  increased  priority  is 
needed  in  occupations  relating  to  the 
higher  levels  of  computer  science  and 
information  technology;  architecture, 
engineering  and  surveying; 
biotechnology,  biomedical  research  and 
manufacturing,  and  advanced 
manufacturing  technology.  Lower  level 
healthcare  and  other  non-H-lB 
occupations  and  preparatory  or 
introductory  level  information 
technology  areas  will  receive  low 
selection  priority  under  this  SGA.  DOL 
anticipates  that  the  focus  on  a  high  level 
of  training  and  on  H-lB  occupations 
will  result  in  most  participants  being 
enrolled  in  training  programs  during  the 
first  year  of  the  grant  operation,  with 
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actual  training  occurring  during  the 
remainder  of  the  grant  period. 

Part  n — Requirements 

A.  Eligible  Participants 

Training  funded  by  a  grantee  may  be 
both  for  persons  who  are  currently 
employed  and  who  wish  to  obtain  and 
upgrade  skills  and  for  persons  who  are 
unemployed.  The  aim  of  the  skills 
training  is  to  place  employed  and 
unemployed  workers  in  highly  skilled 
H-lB  related  occupations.  As  noted 
above,  eligible  participants  for  H-lB 
Technical  Skills  Training  Grants,  prior 
to  beginning  training  funded  by  H-lB 
training  grants,  should  possess  (and  be 
identified  as  having  through  appropriate 
assessment  tools)  a  high  level  of  general 
educational  background  and,  in 
addition,  have  the  prerequisites  for  the 
occupational  training  being  proposed. 
H-lB  targeted  individuals  should  also 
possess  those  characteristics  such  as 
drive  and  initiative  that  will  help 
guarantee  successful  completion  of  the 
high  skill  level  training  funded  by  H-lB 
grants. 

B.  Administrative  Requirements 
1.  General 

Grantee  organizations  will  be  subject 
to:  ACWIA  2000;  these  guidelines;  the 
terms  and  conditions  of  the  grant  and 
any  subsequent  modifications; 
applicable  Federal  laws  (including 
provisions  in  appropriations  law);  and 
any  applicable  requirements  listed 
below — 

a.  Workforce  Investment  Boards — 20 
Code  of  Federal  Regulations  (CFR)  Part 
667.220,  published  in  the  Federal 
Register  on  Friday,  August  11,  2000 
(Administrative  Costs). 

b.  Non-Profit  Organizations — Office  of 
Management  and  Budget  (0MB) " 
Circulars  A-122  (Cost  Principles)  and 
29  CFR  part  95  (Administrative 
Requirements). 

c.  Educational  Institutions — OMB 
Circulars  A-21  (Cost  Principles)  and  29 
CFR  part  95  (Administrative 
Requirements). 

d.  State  and  Local  Governments — 
OMB  Circulars  A-87  (Cost  Principles) 
and  29  CFR  part  97  (Administrative 
Requirements). 

e.  Profit  Making  Commercial  Firms — 
Federal  Acquisition  Regulation  (FAR) — 
48  CFR  part  31  (Cost  Principles),  and  29 
CFR  part  95  (Administrative 
Requirements).  In  addition,  the  audit 
requirements  at  20  CFR  627.480  applies 
to  commercial  recipients. 

f.  All  entities  must  comply  with  29 
CFR  parts  93  and  98.  and,  where 
applicable,  29  CFR  parts  96  and  99. 


2.  Administrative  Costs 

ACWIA  2000  Section  111  (c)(6) 
provides  that  an  entity  that  receives  a 
grant  to  carry  out  a  program  or  project 
under  section  414(c)(1)(A)  of  ACWIA 
may  not  use  more  than  10  percent  of  the 
amount  of  the  grant  to  pay 
administrative  costs  associated  with  the 
program  or  project.  Administrative  costs 
.  are  defined  at  20  CFR  667.220. 

3.  Start-up  Costs 

ACWIA  2000  Section  111  (c)(3)  limits 
the  amount  of  start-up  costs  of 
partnerships  or  new  training  projects, 
which  may  be  charged  to  these  grants. 
Except  for  partnerships  of  small 
businesses,  the  limit  is  five  (5)  percent 
of  any  single  grant  or  costs  not  to  exceed 
$75,000.  For  partnerships  consisting 
primarily  of  small  businesses,  the  limit 
is  ten  (10)  percent  of  the  cost  allocable 
for  a  single  grant  or  a  maximum  of 
$150,000. 

C.  Reporting  Requirements 

The  grantee  is  required  to  provide  the 
reports  and  documents  listed  below: 

Quarterly  Financial  Reports.  A 
Quarterly  Financial  Status  Report 
(SF269)  is  required  until  such  time  as 
all  funds  have  been  expended  or  the 
period  of  availability  has  expired. 
Quarterly  reports  are  due  30  days  after 
the  end  of  each  calendar  year  quarter. 
Grantees  must  use  ETA's  On-Line 
Electronic  Reporting  System. 

Progress  Reports.  The  grantee  must 
submit  a  quarterly  progress  report  to  the 
GOTR  within  30  days  following  each 
quarter.  Two  copies  are  to  be  submitted 
providing  a  detailed  account  of 
activities  undertaken  during  that  quarter 
including: 

1 .  Number  completing  training  this 
quarter 

2.  Number  completing  training  overall 

3.  Number  enrolled  in  training 

4.  Number  expected  to  complete 
training  by  end  of  project 

5.  Numoer  new  job  placements  as  a 
result  of  training 

6.  Number  promotions  resulting  from 
the  training 

7.  Number  wage  increases  resulting 
from  training  and  amount  of  wage 
increases  resulting  from  training 

8.  Number  certifications  and/or 
/degrees,  by  type,  awarded  as  result  of 
training 

Note:  DOL  may  require  additional  data 
elements  to  be  collected  and  reported  on 
either  a  regular  basis  or  special  request  basis. 
Grantees  must  agree  to  meet  DOL  reporting 
.  requirements. 

A  narrative  section  is  also  required  for 
each  quarterly  report,  including: 

1 .  General  overview  of  project 
progress,  new  developments  and 


resolution  of  previous  issues  and 
problems. 

2.  Explanation  of  any  problems  and 
issues  encoimtered  and  planned 
response. 

3.  Lessons  learned  in  the  areas  of 
project  administration  and  management, 
training  delivery,  partnership 
relationships  and  other  related  areas. 

4.  Discussion  of  the  occupational 
areas  for  which  skills  training  is  being 
provided,  including  a  listing  of  the 
occupations  being  trained,  training 
delivery,  number  of  students  per 
occupation  and  other  relevant 
information  that  provides  a  reasonable 
picture  of  the  occupational  training 
being  conducted. 

Final  Report.  A  draft  final  report 
which  summarizes  project  activities  and 
employment  outcomes  and  related 
results  of  the  demonstration  must  be 
submitted  no  later  than  60  days  prior  to 
the  expiration  date  of  the  grant.  After 
responding  to  DOL  questions  and 
comments  on  the  draft  report,  three 
copies  of  the  final  report  must  be 
submitted  no  later  than  the  grant 
expiration  date.  Grantees  must  agree  to 
use  a  designated  format  specified  by 
DOL  for  preparing  the  final  report. 

D.  Evaluation 

As  required  by  ACWIA  2000, 
applications  must  include  an  agreement 
that  the  program  or  project  shall  be 
subject  to  evaluation  by  the  Secretary  of 
Labor  to  measure  its  effectiveness.  To 
measure  the  impact  of  these  skill 
training  grants,  ETA  will  arrange  for  or    . 
conduct  an  independent  evaluation  of 
the  outcomes  and  benefits  of  the 
projects.  Grantees  must  agree  to  make 
records  on  participants,  employers  and 
funding  available  and  to  provide  access 
to  program  operating  personnel  and  to 
participants,  as  specified  by  the 
evaluator(s)  under  the  direction  of  ETA, 
including  after  the  period  of  operation. 

E.  Matching  Funds 

Applicants  must  demonstrate  the 
ability  to  provide  resources  equivalent 
to  at  least  50  percent  of  the  grant  award 
amount  as  a  match.  This  statutory  match 
may  be  provided  in-cash  or  in-kind,  and 
federal  resources  may  not  be  counted 
against  the  matching  requirement.  At 
least  one-half  of  the  non-Federal 
matching  funds  shall  be  from  the 
business  or  businesses  or  business- 
related  nonprofit  organizations 
involved.  The  amount  and  nature  of  the  - 
match  must  be  clearly  described  in  the 
application. 

The  50  percent  matching  requirement 
is  designed  to  assist  grantees  in 
initiating  sustainability  for  the  proposed 
project.  The  Department  is  particularly 
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interested  that  the  apphcants 
demonstrate  clear  evidence  that 
matching  resources  will  sustain  training 
activities  after  the  expiration  of  the 
grant.  Although  matches  may  be  one- 
time occurrences,  applicants  are 
encouraged  to  seek  partnerships  that 
reflect  a  commitment,  financially  and 
non-financially,  to  the  future  success  of 
the  proposed  program. 

F.  Grantee  Data  System 

The  grantee  must  have  a  system 
capable  of  collecting,  storing  and 
retrieving  participant  and  training  result 
information  and  producing  reports 
needed  for  administrative,  management, 
and  analytical  purposes.  ETA  will  be 
routinely  validating  data  as  part  of  its 
oversight  responsibilities,  so  grantees 
must  ensure  the  accuracy  and  validity  of 
information  reported.  The  grantee  must 
identify  the  data  elements  to  be 
routinely  collected. 

G.  Other 

The  application  must  include 
identification  of  a  management  entity, 
the  proposed  staffing  pattern,  the 
resumes  of  key  staff  members  and 
detailed  descriptions  of  the  roles  of 
various  entities  participating  in  the 
partnership.  Each  application  MUST 
designate  an  individual  who  will  serve 
as  project  director  and  who  will  devote 
a  substantial  portion  of  his/her  time  to 
the  project,  which  may  be  defined  as  at 
least  60  percent.  The  applicant  should 
also  include  a  description  of  the 
organizational  capacity  and  track  record 
in  high  skill  training  and  related 
activities  of  the  primary  actors  in  the 
partnership. 

Part  ni — Application  Process 

A.  Eligible  Applicants 

Section  lll{c){2)(A)(i)  of  ACWIA 
2000  specifies  that  the  Secretary  shall, 
in  consultation  with  the  Secretary  of 
Commerce,  subject  to  the  availability  of 
funds  in  the  H-lB  Nonimmigrant 
Petitioner  Account,  award  75  percent  of 
the  grants  to  Local  Boards  established 
under  section  116(b)  or  117  of  the  WIA, 
29  U.S.C.  2831(b)  and  2832,  or  consortia 
of  such  Boards  in  a  region.  A 
consortium  can  cross  state  lines  or 
involve  more  than  one  statewide  Local 
Board. 

Each  Local  Board  or  consortium  of 
boards  receiving  grant  funds  must 
represent  a  local  or  regional  public- 
private  partnership  consisting  of  at  least 
one  Local  Board;  one  business  or 
business-related  non-profit  organization 
such  as  a  trade  association  and  one 
commimity-based  organization  (which 
may  be  a  faith-based  organization),  or 


higher  education  institution,  or  labor 
union. 

The  activities  of  the  local  or  regional 
public-private  partnership  must  be 
conducted  in  coordination  with  the 
activities  of  the  relevant  Local  Board  or 
Boards  established  under  WIA.  ACWIA 
2000  requires  that  each  partnership 
designate  a  fiscal  agent  responsible  for 
being  the  recipient  of  grant  funds. 

Under  this  announcement,  only  Local 
Boards  (through  their  designated  fiscal 
agents)  and  consortia  of  Local  Boards 
may  apply  for  and  receive  these  grant 
awards.  This  requirement  does  not 
prevent  the  participation  of  other 
partners  or  concerned  entities,  which 
are  integral  to  the  process  of  planning 
for  and  conducting  skills  training  in 
skills  shortage  areas.  As  noted  earlier 
under  Supplementary  Information, 
successful  applicants  under  earlier  H- 
IB  solicitations  are  eligible  to  apply  for 
grants  imder  this  competition.  Current 
awardees  must  indicate  how  their  new 
proposals  can  provide  a  different 
approach  or  scope  to  skills  training 
given  program  improvements  developed 
imder  the  current  award. 

Applicants  are  encouraged  to 
collaborate  with  entities  that  possess  a 
sound  grasp  of  the  job  market  in  the 
region  and  are  in  a  position  to  address 
the  issue  of  skill  shortage  occupations. 
These  entities  include  organizations 
such  as  private,  for-profit  businesses — 
including  small  and  medium-size 
businesses;  business,  trade,  or  industry 
associations  such  as  local  Chambers  of 
Commerce  and  small  business 
federations;  and  labor  unions.  These 
partners  should  include  businesses  and 
business  associations,  which  have 
experienced  first  hand  the  problems  of 
coping  with  skill  shortages  and  which 
employ  workers  engaged  in  skill 
shortage  occupations. 

This  notice  will  not  prescriptively 
define  the  roles  of  individual  entities 
within  the  partnership  beyond  requiring 
that  the  Local  Boards  or  consortia  be  the 
applicant  and  designate  a  fiscal  agent 
for  receiving  grant  funds,  as  stated  in 
ACWIA  2000.  The  applicant's  proposal 
is  expected  to  provide  a  detailed 
discussion  of  participating 
organizations'  respective 
responsibilities. 

Based  on  ETA's  experience,  regional 
partnerships  that  actively  engage  a  wide 
range  of  participation  from  community 
groups — particularly  with  strong  private 
employer  involvement — appear  to  be 
more  successful.  Consortia  of  Local 
Boards  representing  more  than  one  area 
that  share  common  economic  goals  may 
join  together  as  one  applicant  rather 
than  applying  individually. 


The  application  must  clearly  identify 
the  applicant  (or  the  fiscal  agent),  the 
grant  recipient  (and/ or  fiscal  agent),  and 
describe  its  capacity  to  administer  this 
project.  It  must  also  indicate  that  the 
project  is  consistent  with  and  will  be 
coordinated  with  the  activities  of  the 
relevant  Local  Board  or  Boards  and  with 
the  other  partners  in  the  workforce 
investment  system(s)  that  are  involved 
in  technical  skills  activities  in  the 
relevant  region(s). 

According  to  Section  18  of  the 
Lobbying  Disclosure  Act  of  1995,  an 
organization  described  in  Section  501 
(c)  (4)  of  the  Internal  Revenue  Code  of 
1986  that  engages  in  lobbying  activities 
will  not  be  eligible  for  the  receipt  of 
federal  funds  constituting  an  award, 
grant,  or  loan. 

Note:  Except  as  specifically  provided  in 
this  Notice,  DOL/ETA's  acceptance  of  a 
proposal  and  an  award  of  federal  funds  to 
sponsor  any  prograni(s)  does  not  provide  a 
waiver  of  any  grant  requirements  and/or 
procedures.  For  example,  the  OMB  Circulars 
require  and  an  entity's  procurement 
procedures  must  require  that  all  procurement 
transactions  are  conducted,  as  much  as 
practical,  to  prqvide  open  and  free 
competition.  If  a  proposal  identifies  a 
specific-entity  to  provide  services,  the  DOL/ 
ETA's  award  does  not  provide  the 
justification  or  basis  to  sole-source  the 
procurement,  i.e.,  it  does  not  authorize  the 
applicant  to  avoid  competition  when 
procuring  these  services. 

Part  rV  of  this  announcement 
identifies  the  criteria  that  will  be  used 
to  rate  applicant  submissions.  These 
criteria  and  point  value  are: 


Criterion 


A.  Statement  of  Need 

B.  Level  of  Training  and  Service  (De- 
livery Strategy  

C.  Target  Population  : 

D.  Sustainabillty 

E.  Linkages  with  Key  Partners  : 

F.  Outcomes,     Management    and 
Cost  Effectiveness  

Total  Possit>le  Points 


Points 


10 

25 
10 

15 
15 

25 


100 


B.  Submission  of  Proposals 

Applicants  must  submit  four  (4) 
copies  of  their  proposal,  with  original 
signatures.  The  proposal  must  consist  of 
two  (2)  separate  and  distinct  parts.  Parts 
landU. 

Part  I  of  the  proposal  must  contain  the 
Standard  Form  (SF)  424,  "Application 
for  Federal  Assistance"  (Appendix  C) 
and  the  Budget  Information  Form 
(Appendix  D).  Upon  confirmation  of  an 
award,  the  individual  signing  the  SF 
424  on  behalf  of  the  applicant  shall 
represent  the  responsible  financial  and 
administrative  entity. 
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In  preparing  the  Budget  Information 
form,  tiie  applicant  must  provide  a 
concise  narrative  explanation  to  support 
the  request.  The  statutory  language  of 
ACWIA  2000  is  specific  in  stating  that 
grant  resoiuces  are  to  be  expended  for 
programs  or  projects  to  provide 
technical  skills  training.  An  illustrative, 
but  not  exclusive,  list  of  allowable  and 
allocable  types  of  administrative  costs  is 
provided  in  the  WIA  regulations  at  20 
CFR  667.200.  In  general,  however,  this 
grant  does  not  contemplate  or  permit 
the  purchase  of  capital  equipment.  The 
budget  narrative  should  discuss 
precisely  how  the  administrative  costs 
support  the  project  goals. 

Part  II  must  contain  a  technical 
proposal  that  demonstrates  the 
applicant's  capabilities  in  accordance 
with  the  Statement  of  Work.  A  ^ant 
application  is  limited  to  twenty-five  (25) 
double-spaced,  single-sided,  8.5  inch  x 
11  inch  pages  with  one- inch  margins. 
The  applicant  may  provide  resumes,  a 
staffing  pattern,  statistical  information 
and  related  material  in  attachments, 
which  may  not  exceed  fifteen  (15) 
pages.  Although  not  required,  letters  of 
commitment  from  partners  or  from 
those  providing  matching  resources  may 
be  submitted  as  attachments.  Such 
letters  will  not  count  against  the 
allowable  maximum  page  total.  The 
applicant  must  briefly  itemize  those 
participating  entities  in  the  text  of  the 
proposal.  Text  type  shall  be  12  point  or 
larger.  Applications  that  do  not  meet 
these  requirements  will  not  be 
considered.  Each  application  must 
include  a  Time  Line  outlining  project 
activities  and  an  Executive  Summary 
that  is  not  to  exceed  two  pages.  The 
Time  Line  and  the  Executive  Summary 
do  not  count  against  the  25-page  limit. 
No  cost  data  or  reference  to  prices 
should  be  included  in  the  technical 
proposal. 

C.  Hand  Delivered  Proposals 

Hand  delivered  proposals  will  be 
received  at  the  address  identified  above. 
Telegraphed  and/or  faxed  proposals  will 
not  be  accepted.  Failure  to  adhere  to  the 
administrative  instructions  pertaining  to 
Submission  of  Proposals  (contained  in 
Section  B)  and  Delivery  of  Proposals 
(contained  in  Section  C)  will  be 
considered  as  non-responsive. 

D.  Period  of  Performance 

The  initial  period  of  performance  will 
be  up  to  36  months  from  the  date  of 
execution  of  the  grant  documents.  It  is 
anticipated  that  individual  awards  will 
not  exceed  $3,000,000.  ETA  may  elect  to 
exercise  its  option  for  a  no-cost 
extension  for  these  grants  for  an 
additional  period  not  to  exceed  12 


months,  based  on  the  success  of  the 
program  and  other  relevant  factors. 

Part  IV— Review  Process  &  Rating 
Criteria 

A.  The  Review  Process 

Applications  for  the  H-lB  technical 
skills  training  grants  will  be  accepted 
continuously  after  the  publication  of 
this  announcement  until  further  notice. 
Technical  review  panels  will  meet 
periodically  on  an  as-needed  basis, 
given  the  number  of  applications  and 
the  availability  of  funds. 

The  technical  review  panel  will  make 
careful  evaluation  of  applications 
against  the  criteria  below.  Final  funding 
decisions  will  be  based  on  the  rating  of 
applications  as  a  result  of  the  review 
process,  and  other  factors  such  as 
statutory  requirements  (urban/rural 
balance,  geographic  balance,  the 
requirement  that  at  least  80  percent  of 
funds  be  awarded  for  higjv  technology, 
information  technology,  and 
biotechnology  occupational  training  and 
that  not  more  ttjan  20  percent  of  funds 
be  available  for  training  in  any  single 
specialty  occupation),  availability  of 
funds,  and  what  is  most  advantageous  to 
the  Government.  The  panel  results  are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer.  The  Government  may 
elect  to  award  the  grant(s)  with  or 
without  discussions  with  the  offeror(s). 
In  situations  without  discussions,  an 
award  will  be  based  on  the  offeror(s) 
signature  on  the  SF  424,  which 
constitutes  a  binding  offer. 

The  rated  applications  will  be  placed 
in  the  following  categories: 

(1)  If  the  application  receives  a  rating 
of  80  and  above,  it  will  be  placed  on  an 
eligible  to  be  funded  list.  The  applicant 
will  remain  on  this  list  for  9  months 
before  resubmittal  is  required. 
Applicants  in  this  category  may  require 
further  discussions.  Inclusion  on  this 
list  is  not  a  guarantee  of  funding. 

(2)  If  the  application  receives  a  rating 
of  79  or  below,  the  applicant  will  be 
eligible  to  receive  technical  assistance 
through  group  workshops  in  areas  such 
as: 

•  Grant  Writing 

•  Partnership  Building/Linkages 

•  Administrative  Requirements 

•  Service  Delivery  Strategies 

(3)  Those  applications  receiving  a 
rating  of  70-79  will  also  be  eligible  to 
receive  additional  individualized 
technical  assistance. 

All  applicants  will  receive  written 
notice  of  their  rating  which  will  include 
a  summary  of  their  strengths  and 
weaknesses  in  the  application  at  the 
conclusion  of  the  review  process. 


B.  Rating  Criteria  , 

Applications  will  be  rated  on  how 
completely  they  respond  to  the  criteria 
set  forth  below,  and  how  responsive 
they  are  to  the  policy  goals  and 
emphases  set  forth  in  Part  II  of  this 
document. 

1.  Statement  of  Need  (10  points) 

ACWIA  2000  is  a  response  to  high 
technology  skill  shortages  around  the 
country  in  specific  occupations.  The 
most  recent  H-lB  occupation  data  are 
provided  as  an  attachment  to  this 
solicitation.  Applicants  should  clearly 
describe  the  local  area  or  region  for 
which  services  are  to  be  provided  and 
the  high  technology  skill  shortages 
prevalent  in  the  geographic  area  and 
region. 

Applicants  are  encouraged  to  utilize 
all  available  data  resources  to  ensure 
that  their  descriptions  of  need  are 
relevant  to  local  and  regional  labor 
market  shortages.  Information  can 
include,  but  is  not  limited  to:  statistical 
information  from  Federal  goveriunent 
sources,  state  labor  market  information, 
H-lB  applications,  newspaper  want 
ads,  expressed  employer  hiring 
demands,  and  information  from  the 
One-Stop  system,  in  responding  to  this 
criterion.  Descriptive  items  about  the 
local  area  or  region,  such  as  rural  or 
luban,  should  be  included.  (What  high 
technology  needs  and  opportunities 
exist  in  the  region?  What  are  the 
particular  characteristics  of  the  local 
political,  economic  and  administrative 
jurisdictions — Local  Boards,  labor 
market  areas,  or  special  district 
authorities — that  led  them  to  associate 
for  the  purpose  of  this  application?) 

A  general  description  of  the  local  area 
or  region  should  include  socioeconomic 
data,  with  a  particulcir  focus  on  the 
general  education  and  skill  levels 
prevalent  in  the  area.  Applicants  are 
encouraged  to  include  information  such 
as  transportation  patterns,  and  statistical 
and  demographic  information  (e.g.,  age 
and  income  data).  Other  germane 
questions  that  will  provide  greater 
depth  of  description  include:  What  is 
the  general  business  enviroiunent?  What 
industries  and  occupations  are  growing 
and  declining?  What  types  of  skills  are 
being  sought  in  the  geographic  area  or 
region  by  the  major  employers  in 
general,  and  the  partnership  member 
companies,  in  particular?  Data  from 
local  and  regional  employers  relating  to 
the  use  of  H-lB  visas  to  import  foreign 
workers  to  meet  their  high  technology 
skill  needs  will  be  of  special  help  in 
demonstrating  high  technology  training 
'  needs. 
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2.  Level  of  Training  and  Service 
Delivery  Strategy  (25  points) 

Applicants  must  lay  out  the 
comprehensive  strategy  proposed  for 
providing  the  technical  skills  training 
that  is  mandated  as  the  core  activity  of 
these  grant  awards.  Applicants  shall 
describe  a  service  delivery  strategy  that 
provides  training  at  or  leading  to  an  H- 
IB  level  skill.  Part  IC  of  this  SGA  spells 
out  very  clearly  DOL's  strong  interest  in 
achieving  a  higher  level  of  training  than 
has  occurred  in  some  H-lB  grants,  to  q 
level  that  clearly  prepares  individuals  to 
meet  the  H-lB  visa  definition  of 
"theoretical  and  practical  application  of 
a  body  of  specialized  knowledge."  A 
discussion  of  the  impact  of  skills 
training  in  response  to  the  identified 
skill  shortages  of  the  region  should  be 
included.  Since  the  H-lB  skill  level  is 
at  the  Bachelor  degree  level  or  above, 
training  may  include  formal  education. 
Specific  issues  that  must  be  addressed 
as  part  of  this  section  include: 

•  The  range  and  identity  of  potential 
training  providers,  including  identifying 
whether  they  are  on  the  eligible  training 
provider  list  as  described  in  WIA, 
section  122,  the  types  of  skills  braining 
that  will  be  offered,  how  the  training 
will  meet  the  local  area  or  regional  skills 
needs,  and  how  the  training  will  be 
provided. 

•  The  targeted  occupations  and  skill 
level  and  how  the  skill  upgrading  will 
be  measured.  If  degrees  and/or 
certificates  are  contemplated,  the  type 
and  recognition  authority  should  be 
described  as  well  as  an  estimate  of  the 
number  and  type  to  be  attained. 

•  What  steps  will  be  taken  to  reach 
out  to  the  community(ies)  to  provide 
information  about  the  project  and 
planned  training  activities. 

•  How  will  the  types  of  training 
planned  for  project  participants  be 
determined. 

Training  at  a  sufficiently  high  skill 
level  will  be  an  important  factor  in  this 
criterion.  If  career  ladder  training  is 
proposed,  the  applicant  must  provide 
adequate  detail  demonstrating  that  all 
rungs  of  the  ladder  lead  to  H-lB 
training  at  the  top  rung  and  that  it  is 
reasonably  likely  that  the  majority  of 
individuals  on  the  ladder  will  complete 
the  highest  rungs  of  H-lB  level  training 
under  the  H-lB  Technical  Skills 
Training  Grant. 

Innovation  in  the  context  of  service 
delivery  is  also  considered  essential  and 
is  a  basic  principle  of  H-lB  Technical 
Skills  Training  Grants  and  can  represent 
a  wide  variety  of  approaches  and 
techniques.  Innovation  may  be 
implemented  in  the  manner  in  which 
training  services  are  provided,  e.g.. 


distance  learning  to  provide  instruction, 
interactive  video  self-instructional 
materials,  and  flexible  class  scheduling 
(sections  of  the  same  class  scheduled  at 
different  times  of  the  day  to 
accommodate  workers  whose  schedules 
fluctuate).  Creativity  in  developing  the 
service  strategy  is  also  encouraged.  The 
service  delivery  strategy  must  meet  the 
needs  of  business  partners,  providing 
skills  identified  in  the  statement  of 
need.  Evidence  should  be  provided  that 
business  partners  have  been  involved  in 
developing  the  training  service  delivery 
plan.  The  service  delivery  strategy 
should  also  effectively  reach  out  to  and 
meet  needs  of  the  target  population,  i.e., 
desired  candidates  are  recruited  and 
training  conducted  in  such  a  manner 
that  participants  can  attend  without 
undo  hardship  (training  during 
workday,  on  weekends  and/or  through 
distance  learning  methods).  Applicants 
should  fully  describe  any  innovative 
and  creative  approaches  contemplated. 

3.  Target  Population  (10  points) 

The  eligibility  criteria  for  skills 
training  enumerated  in  ACWIA  2000  are 
extremely  broad  and  include  employed 
and  unemployed  workers.  This  section 
should  clearly  identify  the  targeted 
workers,  including  their  characteristics 
and  explain  why  they  are  targeted.  A 
discussion  of  what  assessment 
procedures  are  to  be  used  to  ensure  that 
the  targeted  individuals  are  qualified  for 
the  training  and  have  a  high  likelihood 
of  successful  completion  of  the  training 
is  critical.  The  applicant  should  address 
some  specific  issues  relating  to  the 
target  worker  population  such  as: 

•  How  many  employed  workers  and 
unemployed  workers  will  be  targeted  for 
services  and  why? 

•  What  are  the  technical  skills 
training  needs  of  those  workers  to  fulfill 
skill  shortage  occupations  at  the  H-lB 
level?  Note  that  employers'  needs 
should  be  addressed  in  Statement  of 
Need. 

•  It  is  extremely  important  that  the 
selection  process  for  workers,  both 
employed  and  unemployed,  be  carefully 
described  to  make  it  clear  how  those 
individuals  will  be  determined  to 
possess  the  capacity  after  the 
completion  of  training  to  accept  jobs 
that  previously  were  filled  via  the  H-lB 
visa  process,  or  could  be  filled  at  the  H- 
IB  level.  In  the  case  of  both  incumbent 
workers  and  unemployed  workers,  there 
needs  to  be  an  extensive  discussion  of 
the  criteria  to  be  used  to  assess  and 
enroll  individuals.  Applicants  shall 
describe  how  members  of  the  target 
population  will  be  selected  and  the 
technical  skills  training  needs  of  the 
target  population  in  such  a  way  as  to 


verify  that  H-lB  level  training  is 
actually  required,  especially  in  the  case 
of  incumbent  workers.  Applicants  shall 
describe  the  assessment  tools  used  to 
ensure  that  proposed  trainees  are  able  to 
complete  H-lB  level  training,  in  terms 
of  ability  and  educational  preparation. 
Note  that  trainees  must  possess  a  fairly 
advanced  skills  set  prior  to  the  start  of 
H-lB  training,  i.e.,  they  should  be 
capable  of  piu-suing  training  at  the 
college  level.  « 

•  What  is  the  business  partners' 
involvement  in  the  selection  of 
candidates? 

•  What  is  the  targeted  education  and 
skill  level  of  trainees  as  they  enter  the 
program? 

4.  Sustainability  (15  points) 

Sustainability  refers  to  the 
continuation  of  the  partnership  based 
on  the  strength  of  that  partnership  and 
the  ability  of  the  training  program  to 
deliver  value  to  employers.  Applicants 
must  demonstrate  that  they  will  meet 
the  statutory  requirement  to  provide  a 
50  percent  match  to  the  resources  for 
proposed  projects.  Matches  may  either 
be  in-cash  or  in-kind  and  federal 
resources  cannot  be  counted  towards 
the  matching  requirement.  Applicants 
must  describe  to  what  extent  the 
partners  provide  matching  funds  or 
services  and  how  this  contribution 
assists  in  building  the  foundation  for  a 
long-term  partnership,  i.e., 
sustainability.  Matching  resources  and 
partnerships  are  considered  an  integral 
element  of  the  project,  as  they  support 
and  strengthen  the  quality  of  the 
technical  skills  training  provided  and 
contribute  materially  toward 
sustainability.  This  section  MUST 
contain  a  detailed  discussion  of  the  size, 
nature,  and  quality  of  the  non-federal 
match  and  how  the  match  will  be  used 
to  further  the  goals  of  the  project. 
Proposals  not  presenting  a  detailed 
discussion  of  the  non-federal  match  or 
not  meeting  the  statutory  50  percent 
match  requirement  will  be  considered 
non-responsive  and  will  not  be 
considered. 

Technical  Skills  Training  Grant 
resources  are  limited  to  raising  the  skill 
levels  of  individuals  to  fill  high  skills 
H-lB  occupations.  Applicants  will  be 
given  preference  for  identifying  other 
resources  both  federal  and  non-Federal, 
because  they  can  contribute  materially 
toward  quality  outcomes  and 
sustainability.  (Note  that  although 
federal  resources  may  not  be  counted  as 
match,  they  may  be  counted  to 
demonstrate  the  project  sustainability.) 
Applicants  are  also  encouraged  to 
establish  relationships  with  State 
Workforce  Investment  Boards  and 
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relevant  state  agencies,  as  they  may 
provide  valuable  assistance  and 
resources  that  can  contribute  to  the 
success  of  a  proposed  project. 
Applicants  should  enumerate  these 
resources  in  this  section  to  support  their 
discussion  of  sustainability  and  also 
describe  any  specific  existing 
contractual  commitments.  The 
sustainability  issue  can  be  addressed  by 
providing  concrete  evidence  that 
training  activities  of  the  partnership  will 
be  continued  after  the  expiration  date  of 
the  grant  by  using  other  public  or 
private  resources. 

5.  Linkages  With  Key  Partners  (15 
points) 

The  application  must  show  the 
partnership  required  by  Section 
lll(c)(2){A)(i)  of  ACWIA  2000  (a  Local 
Board  or  consortium  of  Local  Boards; 
one  community-based  organization, 
higher  education  institution,  or  labor 
union;  and  one  business  or  business- 
"  related  nonprofit  organization  such  as  a 
trade  association).  ETA  encourages,  and 
will  be  looking  for,  applications  that  go 
beyond  the  minimum  requirements  of 
the  statute  and  show  broader,  expected 
long-term  partnerships.  The  applicant 
should  identify  the  partners  and  how 
they  will  interact  together,  i.e.,  what 
role  each  will  play  and  what  resources 
each  partner  will  offer.  In  particular, 
this  section  should  identify  partnerships 
with  the  private  and  public  sectors, 
including  ties  with  small-  and  medium- 
sized  businesses  and  small  business 
federations.  In  addition,  the  proposal 
should  include  a  description  of  any 
coordination  and  consultation  activities 
with  the  applicable  state  workforce 
agency  and/or  Governor's  office  or  state 
Workforce  Investment  Board.  Evidence 
of  such  coordination  and/or 
consultation  such  as  written 
documentation  should  be  included  in 
the  application.  The  Service  Delivery 
Strategy  section  of  the  Statement  of 
Work  describes  the  role  of  each  of  the 
actors  in  delivering  the  proposed 
services,  while  this  section  is  intended 
to  look  at  the  linkages  from  a  more 
structural  perspective  with  particular 
emphasis  on  the  employers  in  the 
consortium  that  are  experiencing  skills 
shortages  and  have  hiring  or  upgrading 
needs. 

ETA  also  is  interested  in  the  extent  of 
the  involvement  of  small  businesses  in 
the  partnership.  Consideration  will  be 
given  to  any  partnership  that  involves 
and  directly  benefits  more  than  one 
small  business  (each  consisting  of  100 
employees  or  less). 


6.  Outcomes,  Management  and  Cost 
Effectiveness  (25  points) 

This  criterion  includes  three  areas:  (a) 
Program  and  training  outcomes,  (b) 
project  and  grant  management,  and  (c) 
cost  effectiveness.  Applicants  must 
describe  the  predicted  outcomes 
resulting  from  this  training.  It  is 
estimated  that  the  projected  results  will 
be  somewhat  varied  given  the  mix  of 
people  who  will  be  served.  Success  can 
be  determined  through  placements  in 
H-lB  skills  shortage  occupations, 
increased  wages,  or  skills  attainment  in 
H-lB  occupations,  or  in  training  for  or 
placement  in  positions  on  a  defined 
career  ladder  directly  leading  toward 
such  skills  attainment. 

For  unemployed  workers,  outcomes 
will  be  viewed  in  terms  of  gaining  new 
employment  and  enhanced  skills 
attainment  in,  or  on  the  ladder  to  H-lB 
skill  shortage  occupations. 

Outcomes  for  employed  workers  may 
be  at  a  somewhat  higher  level  than  for 
those  unemployed  workers  who  do  not 
possess  similar  skills  at  the  outset. 
Because  of  the  differing  skill  levels  and 
backgrounds  of  participants  in  an  H-lB 
training  program,  the  outcomes  section 
should  discuss  gains  attained  for 
individual  participants  in  context  of 
their  backgrounds  and  skill  levels  when 
they  entered.  Therefore,  the  focus  of  the 
discussion  in  this  section  should 
emphasize  very  specifically  the  benefits 
that  occur  because  of  the  training.  For 
example,  an  applicant  might  state  that  a 
certain  skill  level  is  projected  for  a  given 
group  and  indicate  what  change  in  skills 
that  represents  and  how  that  might 
translate  into  an  increase  in  earnings. 

As  noted  in  Level  of  Training  and 
Service  Delivery  Strategy  above,  the 
application  must  identify  what 
occupations  will  be  trained  for  under 
this  grant.  Please  identify  each 
occupation  in  terms  of  skills  in  high 
technology,  information  technology  and 
biotechnology,  including  skills  needed 
for  software  and  communication 
services,  telecommunications,  systems 
installation  and  integration,  computers 
and  communications  hardware, 
advanced  manufactining,  health  care 
technology,  bio-technology  and 
biomedical  research  and  manufacturing 
and  innovation  services. 

Applicants  should  indicate  how  they 
plan  to  achieve  one  or  more  of  the 
following  outcome  goals  upon 
successful  completion  of  a  training 
program: 

(1)  The  hiring  of  unemployed  trainees 
(if  applicable); 

(2)  Increases  in  the  wages  or  salaries 
of  already  employed  trainees  (if 
applicable);  and 


(3)  Awards  of  educational  degrees, 
credit  toward  degrees,  skill 
certifications  to  trainees  or  links  the 
trainees  to  industry-accepted 
occupational  skill  standards,  certificates 
or  licensing  requirements. 

Management  includes  qualifications 
and  experience  of  proposed  staff  and 
related  areas.  Applicants  should  include 
a  description  of  the  organizational 
structine  and  processes  and  automated 
system  to  be  used  for  managing  the 
project,  collecting  project  data, 
monitoring  and  tracking  progress, 
responding  to  issues  and  problems,  and 
producing  relevant  reports  for  both  the 
grantee  and  DOL. 

Applicants  will  provide  a  detailed 
discussion  of  the  expected  cost 
effectiveness  of  their  proposal  in  terms 
of  the  expected  cost  per  participant 
compared  to  the  expected  benefits  for 
these  participants.  Applicants  should 
address  the  employment  outcomes, 
placement,  increased  salary,  promotion 
or  retention  and  the  levels  of  skills  to  be 
achieved  (such  as  attaining  state 
licensing  in  an  occupation)  relative  to 
the  amount  of  training  that  th? 
individual  needed  to  receive  to  achieve 
those  outcomes.  Benefits  can  be 
described  both  qualitatively  in  terms  of 
skills  attained,  including  degrees  and 
certificates  attained,  and  quantitatively 
in  terms  of  wage  gains.  Costs  must  be 
justified  in  relation  to  cost  per 
participant  and,  when  possible,  contrast 
with  similar  costs  for  training 
conducted  elsewhere.  Cost  effectiveness 
may  be  demonstrated  in  part  by  cost  per 
participant  and  cost  per  activity  in 
relation  to  the  level  and  duration  of 
services  provided  and  outcomes  to  be 
attained;  the  applicant's  expectations 
regarding  these  measures  should  be 
included. 

Signed  in  Washington,  DC,  this  31st  day  of 

December  2002. 

Laura  Cesario, 

Grant  Officer. 

Appendix  A:  Legislative  Mandate 

Appendix  B — H-lB  Petitions  Approved 
in  Fiscal  Year  2001  for  Top  10 
Major  Occupational  Groups  and 
Top  23  Detailed  Occupations, 
Source:  INS,  July  2002 

Appendix  C:  (SF)  424 — Application 
Form 

Appendix  D:  Budget  Information  Form 

Appendix  E:  Project  Profile  Information 
(completed  by  applicant) 

Appendix  A — Legislative  Mandate 

(1)  ACWIA  and  ACWIA  2000 

The  relevant  portions  of  ACWIA  2000 
dealing  with  the  establishment  of  a  fund  for 
implementing  a  program  of  H-lB  skills 
training  grants  are  as  follows: 
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"Section  286(s)— H-lB  Nonimmigrant 
Petitioner  Account  (As  Amended) 

(1)  In  General — There  is  established  in  the 
general  fund  of  the  Treasury  a  separate 
account,  which  shall  be  known  as  the  'H-lB 
Nonimmigrant  Petitioner  Account.' 
Notwithstanding  any  other  section  of  this 
title,  there  shall  be  deposited  as  offsetting 
receipts  into  the  account  all  fees  collected 
under  8  U.S.C.  1184  (c)(9)(section  214(c)(9)). 

(2)  Use  of  Fees  for  Job  Training — 55 
percent  of  amounts  deposited  into  the  H-lB 
Nonimmigrant  Petitioner  Account  shall 
remain  available  to  the  Secretary  of  Labor 
until  expended  for  demonstration  programs 
and  projects  described  in  section  414(c)  of 
the  American  Competitiveness  and 
Workforce  Improvement  Act  of  1998." 

"SEC.  111.  Demonstration  Programs  and 
Projects  To  Provide  Technical  Skills  Training 
for  Workers. 

Section  414(c)  of  the  American 
Competitiveness  and  Workforce 
Improvement  Act  of  1998  (as  contained  in 
title  IV  of  division  C  of  Public  Law  105-277; 
112  Stat.  2681-653)  is  amended  to  read  as 
follows: 

(c)  Demonstration  Programs  and  Projects 
To  Provide  Technical  Skills  Training  for 
Workers. — 

(1)  In  General. — 

(A)  Funding. — The  Secretary  of  Labor  shall 
use  funds  available  under  section  286(s)(2)  of 
the  Immigration  and  Nationality  Act  (8 
U.S.C.  1356(s)(2))  to  establish  demonstration 
programs  or  projects  to  provide  technical 
skills  training  for  workers,  including  both 
employed  and  unemployed  workers. 

(B)  Training  Provided. — Training  funded 
by  a  program  or  project  described  in 
subparagraph  (A)  shall  be  for  persons  who 
are  currently  employed  and  who  wish  to 
obtain  and  upgrade  skills  as  well  as  for 
persons  who  are  unemployed.  Such  training 
is  not  limited  to  skills  levels  commensurate 
with  a  four-year  undergraduate  degree,  but 
should  include  the  preparation  of  workers  for 
a  broad  range  of  positions  along  a  career 
ladder.  Consideration  shall  be  given  to  the 
use  of  grant  funds  to  demonstrate  a 
significant  ability  to  expand  a  training 
program  or  project  through  such  means  as 
trairiing  more  workers  or  offering  more 
courses,  and  training  programs  or  projects 
resulting  from  collaborations,  especially  with 
more  than  one  small  business  or  with  a  labor- 
management  training  program  or  project.  The 
need  for  the  training  shall  be  justified 
through  reliable  regional,  state,  or  local  data. 

(2)  Grants.— 

(A)  Eligibility. —  To  carry  out  the  programs 
and  projects  described  in  paragraph  (1)(A), 
the  Secretary  of  Labor  shall,  in  consultation 
with  the  Secretary  of  Commerce,  subject  to 
the  availability  of  funds  in  the  H-lB 
Nonimmigrant  Petitioner  Account,  award — 

(i)  75  percent  of  the  grants  to  a  local 
workforce  investment  board  established 
under  section  116Cb)  or  section  117  of  the 
Workforce  Investment  Act  of  1998  (29  U.S.C. 
2832)  or  consortia  of  such  boards  in  a  region. 
Each  workforce  investment  board  or 
consortia  of  boards  receiving  grant  funds 
shall  represent  a  local  or  regional  public- 
private  partnership  consisting  of  at  least — 

(I)  one  workforce  investment  board; 


(II)  one  community-based  organization  or 
higher  education  institution  or  labor  union; 
and 

(III)  one  business  or  business-related  non- 
profit organization  such  as  a  trade 
association:  Provided,  That  the  activities  of 
such  local  or  regional  public-private 
partnership  described  in  this  subsection  shall 
be  conducted  in  coordination  with  the 
activities  of  the  relevant  local  workforce 
investment  board  or  boards  established  under 
the  Workforce  Investment  Act  of  1998  (29 
U.S.C.  2832):  and 

(ii)  25  percent  of  the  grants  under  the 
Secretary  of  Labor's  authority  to  award  grants 
for  demonstration  projects  or  programs  under 
section  171  of  the  Workforce  Investment  Act 
(29  U.S.C.  2916)  to  partnerships  that  shall 
consist  of  at  least  2  businesses  or  a  business- 
related  nonprofit  organization  that  represents 
more  than  one  business,  and  that  may 
include  any  educational,  labor,  community 
organization,  or  workforce?  investment  board, 
except  that  such  grant  funds  may  be  used 
only  to  carry  out  a  strategy  that  would 
otherwise  not  be  eligible  for  funds  provided 
under  clause  (i),  due  to  barriers  in  meeting 
those  partnership  eligibility  criteria,  on  a 
national,  multi  state,  regional,  or  rural  area' 
(such  as  rural  telework  programs)  basis. 

(B)  Designation  of  Responsible  Fiscal 
Agents. —  Each  partnership  formed  under 
subparagraph  (A)  shall  designate  a 
responsible  fiscal  agent  to  receive  and 
disburse  grant  funds  under  this  subsection.  " 

(C)  Partnership  Considerations. —  ■ 
Consideration  in  the  awarding  of  grants  shall 
be  given  to  any  partnership  that  involves  and 
directly  benefits  more  than  one  small 
business  (each  consisting  of  100  employees 
or  less). 

(D)  Allocation  of  Grants. — In  making  grants 
under  this  paragraph,  the  Secretary  shall 
make  every  effort  to  fairly  distribute  grants 
across  rural  and  urban  areas,  and  across  the 
different  geographic  regions  of  the  United 
States.  The  total  amount  of  grants  awarded  to 
carry  out  programs  and  projects  described  in 
paragraph  (1)(A)  shall  be  allocated  as  follows: 

(i)  At  least  80  percent  of  the  grants  shall 
be  awarded  to  programs  and  projects  that 
train  employed  and  unemployed  workers  in 
skills  in  high  technology,  information 
technology,  and  biotechnology,  including 
skills  needed  for  software  and 
communications  services, 
telecommunications,  systems  installation  and 
integration,  computers  and  communications 
hardware,  advanced  manufacturing,  health 
care  technology,  biotechnology  and 
biomedical  research  and  manufacturing,  and 
innovation  services. 

(ii)  No  more  than  20  percent  of  the  grants 
shall  be  available  to  programs  and  projects 
that  train  employed  and  unemployed 
workers  for  skills  related  to  any  single 
specialty  occupation,  as  defmed  in  section 
214(i)  of  the  Immigration  and  Nationality 
Act. 

(3)  Start-Up  Funds.— 

(A)  In  General. — Except  as  provided  in 
subparagraph  (B),  not  more  than  5  percent  of 
any  single  grant,  or  not  to  exceed  $75,000, 
whichever  is  less,  may  be  used  toward  the 
start-up  costs  of-fjartnerships  or  new  training 
programs  and  projects.     . 


(B)  Exception. — In  the  case  of  partnerships 
consisting  primarily  of  small  businesses,  not 
more  than  10  percent  of  any  single  grant,  or 
$150,000,  whichever  is  less,  may  be  used 
toward  the  start-up  costs  of  partnerships  or 
new  training  programs  and  projects. 

(C)  Duration  of  Start-Up  Period.— For 
purposes  of  this  subsection,  a  start-up  period 
consists  of  a  period  of  not  more  than  2 
months  after  the  grant  period  begins,  at 
which  time  training  shall  immediately  beghi 
and  no  further  Federal  funds  may  be  used  for 
start-up  purposes. 

(4)  Training  Outcomes. — 

(A)  Consideration  for  Certain  Programs  and 
Projects. — Consideration  in  the  awarding  of 
grants  shall  be  given  to  applicants  that 
provide  a  specific,  measurable  commitment 
upon  successful  completion  of  a  training 
course,  to — 

(i)  hire  or  effectuate  the  hiring  of 
unemployed  trainees  (where  applicable): 

(ii)  increase  the  wages  or  salary  of 
incumbent  workers  [where  applicable):  and 

(iii)  provide  skill  certifications  to  trainees 
or  link  the  training  to  industry-accepted 
occupational  skill  standards,  certificates,  or 
licensing  requirements. 

(B)  Requirements  for  Grant  Applications. — 
Applications  for  grants  shall — (i)  articulate 
the  level  of  skills  that  workers  will  be  trained 
for  and  the  manner  by  which  attainment  of 
those  skills  wifl  be  measured:  (ii)  include  an 
agreement  that  the  program  or  project  shall 
be  subject  to  evaluation  by  the  Secretary  of 
Labor  to  measure  its  effectiveness:  and  (iii)  in 
the  case  of  an  application  for  a  grant  under 
subsection  (c)(2)(A)(ii),  explain  what  barriers 
prevent  the  strategy  from  being  implemented 
through  a  grant  made  under  subsection 
(c)(2)(A)(i). . 

(5)  Matching  Funds. — Each  application  for 
a  grant  to  carry  out  a  progranii  or  project 
described  in  paragraph  (1)(A)  shall  state  the 
manner  by  which  the  partnership  will 
provide  non-Federal  matching  resources 
(cash,  or  in-kind  contributions,  or  both)  equal 
to  at  least  50  percent  of  the  total  grant 
amount  awarded  under  paragraph  (2)(A)(i),    , 
and  at  least  100  percent  of  the  total  grant 
amount  awarded  under  paragraph  (2)(A)(ii). 
At  least  one-half  of  the  non-Federal  matching 
funds  shall  be  from  the  business  or 
businesses  or  business-related  nonprofit 
organizations  involved.  Consideration  in  the 
award  of  grants  shall  be  given  to  applicants 
that  provide  a  specific  commitment  or 
commitments  of  resources  from  other  public 
or  private  sources,  or  both,  so  as  to 
demonstrate  the  long-term  sustainability  oT^ 
the  training  program  or  project  after  the  grant 
expires. 

(6)  Administrative  Costs. — An  entity  that 
receives  a  grant  to  carry  out  a  program  or 
project  described  in  paragraph  (1)(A)  may  not 
use  more  than  10  percent  of  the  amount  of 
the  grant  to  pay  for  administrative  costs 
associated  with  the  program  or  project. 

(2)INA 

The  Immigration  and  Nationality  Act 
(INA)(section  101(a)(15)  (H)(i)(bl)(8  U.S.C 
1101  (a)(15)(H)(i)(B))  defines  the  H-lB  alien 
as  one  "who  is  coming  temporarily  to  the 
United  States  to  perform  services  in  a 
specialty  occupation  *  *  *  or  as  a  fashion 
model 
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The  INA  (Section  214(i))  sets  criteria  to 
define  the  term  "specialty  occupation:" 

(1)  For  purposes  of  section 
1101(a)(15)(H)(i)(b)  and  paragraph  2,  a 
"specialty  occupation"  means  an  occupation 
that  requires — (A)  theoretical  and  practical 
application  of  a  body  of  highly  specialized 
knowledge  and. 


(B)  attainment  of  a  bachelor's  or  higher 
degree  in  the  specific  specialty  (or  its 
equivalent)  as  a  minimum  for  entry  into  the 
occupation  in  the  United  States. 

(2)  For  purposes  of  section 
1101(a)(15)(H)(i)(b)).  the  requirements  of  this 
paragraph  with  respect  to  a  specialty 
occupation  are — (A)  full  state  licensure  to 


practice  in  the  occupation,  if  such  licensure 
is  required  to  practice  in  the  occupation, 

(B)  completion  of  the  degree  described  in 
paragraph  (1)(B)  for  the  occupation,  or  (C)(i) 
experience  in  the  specialty  equivalent  to  the 
completion  of  such  degree,  and  (ii) 
recognition  of  expertise  in  the  specialty 
through  jjrogressively  responsible  positions 
relating  to  the  specialty. 


Appendix  B.— H-1B  Petitions  Approved  in  Fiscal  Year  2001  for  Top  10  Major  Occupational  Groups  and  Top 

23  Detailed  Occupations,  Source:  INS,  July  2002 


Occupations 


Computer-related 

Systems  analysis  and  programming  

Occupations  not  elsewhere  classified  (n.e.c.) 

Data  communications  and  networks  

Computer  systems  technical  support  

Architecture,  engineering  and  surveying  

Electrical/Electronics  engineering 

Occupations  n.e.c 

Mechanical  engineering 

Architectural  

Civil  engineering  

Industrial  engineering  , ._- 

Administrative  specializations 

Accountants,  auditors  and  related  occupations  

Occupations  n.e.c 

Budget  and  management  systems 

Sales  and  distribution  management 

Education  

College  and  university  education  

Preschool,  primary  school  and  kindergarten  education 
Managers  and  officials 

Miscellaneous  n.e.c 

Medicine  and  health , 

Physicians  and  surgeons 

Occupations  n.e.c 

Life  Sciences 

Biological  Sciences 

Social  Sciences 

Economics  .••• 

Mathematics  and  physical  sciences  

Chemistry 

Miscellaneous  professional,  technical  &  managerial 

Occupations  n.e.c 

'Labor  Condition  Application  code 


Group 
rank 


Detailed 
rank 


7 

8 

9 

10 


1 

3 

17 

18 


6 
10 
15 
19 
23 


.5 
13 
14 
21 


4 
20 


LCA* 
code 


12 
16 


11 
8 

*22 
9 


03 
030 
039 
031 
033 
00/01 
003 
019 
007 
001 
005 
012 

16 
160 
169 
161 
163 

09 
090 
092 

18 
189 

07 
070 
079 

04 
041 

05 
050 

02 
022 

19 
199 


Total 


191,397 

171,784 

13,661 

2,618 

2.590 

40,388 

15,356 

8,404 

4,815 

2,937 

2,534 

2,184 

23,794 

1 1 ,076 

3,279 

3,245 

2,415 

17,431 

12,183 

2,534 

12,423 

6,864 

11,334 

4,541 

2,827 

6,492 

4,813 

6,145 

5,733 

5,772 

2,360 

5,662 

5,106 


Percent 


58.0 
52.1 
4.1 
0.8 
0.8 
-2.2 
4.7 
3.4 
1.5 
0.9 
0.8 
0.7 
7.2 
3.4 
1.0 
•1.0 
0.7 
5.3 
3.7 
0.7 
3.8 
2.1 
3.4 
1.4 
0.9 
2.0 
1.5 
1.9 
1.7 
1.7 
0.7 
1.7 
1.5 


Appendix  E — Project  Profile 
Information 


Applicant  Name: 
Project  Title: 


Occupations  and  Number  of  individuals  to  be 

Trained  [list]: 
Level  of  Training: 

a.  Pre-career  ladder 

b.  Lower  career  ladder 

c.  Mid-career  ladder 


d.  H-lB  visa  level  (bachelor's  degree  or 
equivalent,  professionally  recognized 
certificate  training) 

Note:  Pre-Career  Ladder  training  refers  to 
training  that  is  meant  to  prepare  someone  for 
development  along  a  career  path.  This  may 
include  basic  literacy  classes,  GEO  classes, 
basic  computer  skills  training,  ESL 
education,  or  other  low  level  training  that  in 
and  of  itself  will  not  prepare  the  student  to 
hold  a  job  on  an  H-lB  level  career  ladder. 
Lower  career  ladder  and  mid-career  level 


training  is  more  advanced  than  pre-career 
ladder  but  still  constitutes  foundation 
preparation  rather  than  training  specifically 
addressing  a  specialty  occupation  at  the  H- 
IB  visa  level.  The  H-lB  visa  level  requires 
"a  theoretical  and  practical  application  of  a 
body  of  highly  specialized  knowledge  and 
attainment  of  a  bachelor's  or  higher  degree  in 
the  specialty." 
Targeted  Population: 

a.  Incumbent  workers 

b.  Unemployed  workers 


within  a  Metropolitan  Statistical  Area  (MSA). 
If  within  a  MSA.  the  area  is  considered 
urban,  otherwise,  rural. 
Degrees/certificates  expected  [list  by  type, 
name  and  number}: 

|FR  Doc.  03-193  Filed  1-3-03;  8:45  am] 

BILLING  CODE  4510-30-P 


Note:  incumbent  workers  are  those 
currently  employed  by  a  specific  company  or 
business.  Unemployed  workers  are  those 
workers  not  currently  employed,  but  still  part 
of  the  labor  force. 
Geographic  area  served: 

a.  Rural 

b.  Urban 


Note:  A  general  delineation  of  urban/rural 
is  whether  the  geographic  area  served  in 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  Nos.  NRTL1 -88,  NRTL1 -89, 
NRTL.2-90,  NRTL3-90,  NRTL2-92,  NRTL3- 
92,  NRTL1-93,  NRTL2-93,  NRTL3-93, 
NRTL4-93,  NRTL1-97,  NRTL1-98,  NRTL1- 
99,  NRTL1-2001,  NRTL2-2001] 

Modify  Scope  of  Recognition  of  NRTLs 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice. 

SUMMARY:  This  notice  modifies  the 
scope  of  recognition  of  certain 
Nationally  Recognized  Testing 
Laboratories  (NRTLs). 
EFFECTIVE  DATE:  January  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
NW.,  Room  N3653,  Washington,  DC 
20210,  or  phone  (202) 693-2110. 
SUPPLEMENTARY  INFORMATION:  The 
Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  of  changes  to  the  scope  of 
recognition  of  the  Nationally 
Recognized  Testing  Laboratories 
(NRTLs)  listed  below.  Specifically,  some 
of  the  test  standards  diat  OSHA 
currently  includes  in  the  scope  of 
recognition  of  these  NRTLs  are  no 
longer  "appropriate  test  standards" 
primarily  because  they  have  been 
withdrawn  or  replaced.  As  a  result,  we 
will  delete  them  from  the  scope  of 
recognition  of  each  affected  NRTL,  as 
listed  below  in  this  notice.  This 
modification  in  scope  will  be  noted  by 
making  appropriate  changes  to  the 
listing  of  test  standards  in  our 
informational  Web  page  for  each  NRTL, 
which  detail  OSHA's  official  scope  of 
recognition  for  the  NRTL.  These  Web 
pages  can  be  accessed  at  http:// 
www.osha-sIc.gov/dts/otpca/nrtI/ 
index.html.  In  this  notice,  we  list  the 
test  standards  to  be  removed  for  each 
NRTL  below  under  the  heading 
"Withdrawn  or  Replaced  Standards." 
We  provide  the  following  information 
for  those  who  may  be  unfamiliar  with 
OSHA  requirements  concerning  NRTLs. 

OSHA  recognition  of  any  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  section  1910.7 
of  Tide  29,  Code  of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 


and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  employers  may  use 
products  "properly  certified"  by  the 
NRTL  to  meet  OSHA  standards  that 
require  testing  and  certification. 

In  testing  and  certifying  (i.e., 
approving)  such  products,  NRTLs  must  . 
demonstrate  that  the  products  conform 
to  "appropriate  test  standards."  This 
term  is  defined  under  29  CFR  1910.7(c) 
and  essentially  means  consensus-based 
product  safety  test  standards  developed 
and  maintained  current  by  U.S.-based 
standards  developing  organizations 
(SDOs).  Such  test  standards  are  not 
OSHA  standards,  which  are  general 
requirements  that  employers  must  meet, 
but,  individually,  specify  technical 
safety  requirements  that  a  particular 
type  of  product  must  meet. 

OSHA  recognizes  each  NRTL  for  a 
particular  scope  of  recognition,  which 
includes  a  list  of  those  product  safety 
test  standards  that  the  NRTL  may  use  in 
approving  products.  As  a  normal  part  of 
its  operations,  an  SDO  occasionally 
withdraws  existing  test  standards  or 
adopts  replacement  test  standards.  In 
such  cases,  OSHA  can  no  longer 
consider  the  withdrawn  or  replaced 
standai>ds  as  "appropriate,"  and  as  a 
result,  the  Agency  can  no  longer 
recognize  NRTLs  for  the  standard. 

To  substitute  other  test  standards  for 
those  we  are  removing,  under  our 
policy,  the  NRTL  may  request  or  OSHA 
can  provide  recognition  for  comparable 
test  standards,  i.e.,  other  appropriate 
test  standards  covering  comparable 
product  testing.  We  list  these  test 
standards  below  for  each  NRTL  under 
the  headings  "Comparable  Replacement 
Standards."  In  one  case  (UL  1598), 
OSHA  already  includes  the  comparable 
test  standard  in  the  NRTL's  scope. 
However,  in  many  cases,  there  is  no 
replacement  standard  or  the  NRTL  did 
not  request  one  prior  to  publication  of 
this  notice.  However,  if  we  receive  such 
a  request  after  publication  of  this  notice 
and  determine  the  test  standard  is 
"comparable,"  as  described  above, 
OSHA  will  add  it  to  the  NRTL's  scope 
of  recognition  and  therefore  to  OSHA's 
informational  web  page  for  the  NRTL. 

Applied  Research  Laboratories,  Inc. 
(ARL) 

[Docket  No.  NRTLl-97| 

Withdrawn  or  Replaced  Standards 

UL  1570    Fluorescent  Lighting  Fixtxires 
UL  1571     Incandescent  Lighting 
Fixtures 

UL  1572    High  Intensity  Discharge 
Lighting  Fixtures 


Comparable  Replacement  Standards  (If 
Applicable) 

UL  1598    Luminaries  (already  included 
in  NRTL's  scope) 

Canadian  Standards  Association  (CSA) 

[Docket  No.  NRTL2-92J 

Withdrawn  or  Replaced  Standards 

ANSI  C37.71     Three  Phase,  Manually 

Operated  Subsurface  Load 

Interrupting  Switches  for  Alternating- 
Current  Systems 
ANSI  Z21. 10.2     Water  Heaters— 

Sidearm  Type  Water  Heaters 
ANSI  Z2 1 . 1 1 . 1    Gas-Fired  Room 

Heaters — Vented  Room  Heaters 
ANSI  Z2 1 .48    Gas-Fired  Gravity  and 

Fan  Type  Floor  Furnaces 
ANSI  Z21.49    Gas-Type  Gravity  and 

Fan  Type  Vented  Wall  Furnaces 
ANSI  Z83.3    Gas  Utilization  Equipment 

in  Large  Boilers 
ANSI  Z83.17    Direct  Gas  Fired  Door 

Heaters   • 
UL  198B    Class  H  Fuses 
UL  198C    High-Intemipting-Capacity 

Fuses,  Current  Limiting  Type 
UL  198D    Class  K  Fuses 
UL  198E    Class  R  Fuses 
UL  198F    Plug  Fuses 
UL  198G    Fuse  for  Supplementary 

"Overcurrent  Protection 
UL198H    Class  T  Fuses 
UL  198L    I>-C  Fuses  for  Industrial  Use 
ANSI/NEMA  250    Enclosures  for 

Electrical  Equipment 
UL  910    Test  for  Flame-Propagation 

and  Smoke-Density  Values  for 

Electrical  and  Optical-Fiber  Cables 

Used  in  Spaces  "Transporting 

Environmental  Air 
UL  1087    Molded-Case  Switches 
UL  1244   '  Electrical  and  Electronic 

Measuring  and  Testing  Equipment** 
UL  1270    Radio  Receivers,  Audio 

Systems,  and  Accessories 
UL  1409    Low-Vohage  Video  Products 

Without  Cathode-Ray-Tube  Displays 
UL  1410    Television  Receivers  and 

High- Voltage  Video  Products 
UL  1570    Fluorescent  Lighting  Fixtures 
UL  1571     Incandescent  Lighting 

Fixtures 
UL  1572     High  Intensity  Discharge 

Lighting  Fixtures 
UL  3101-1     Electrical  Equipment  for 

Laboratory  Use;  Part  1 :  General 

Requirements 
UL  3101-2-20    Electrical  Equipment 

for  Laboratory  Use;  Part  2:  Laboratory 

Centrifuges 
UL  3111-1     Electrical  Measiuing  and 

Test  Equipment;  Part  1:  General 

Requirements** 
UL  3121-1     Process  Control  Equipment 
UL  8730-1     Electrical  Controls  for 

Household  and  Similar  Use;  Part  1 : 

General  Requirements 
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UL  8730-2-3    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Thermal  Motor  Protectors  for 
Ballasts  for  Tubular  Fluorescent 
Lamps 

UL  8730-2-4    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Thermal  Motor  Protectors  for 
Motor  Compressors  or  Hermetic  and 
Semi-Hermetic  Type** 

UL  8730-2-6    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Automatic  Electrical  Pressure 
Sensing  Controls  Including 
Mechanical  Requirements 

UL  8730-2-7    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Timers  and  Time  Switches 

UL  8730-2-8    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Pcirt  2:  Particular  Requirements 
for  Electrically  Operated  Water  Valves 

UL  8730-2-9    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Temperature  Sensing  Controls** 

UL  8730-2-14     Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electric  Actuators 

UL  60730-2-10    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electrically-Operated  Motor 
Starting  Relays 

UL  60730-2-11  Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Energy  Regulators 

UL  60730-2-1 2  Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electrically-Operated  Doors 

UL  60730-2-13  Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Humidity  Sensing  Controls 

UL  60730-2-16    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Automatic  Electriccd  Water  Level- 
Operating  Controls  of  the  Float  Type 
for  Household  and  Similar 
Applications 

Comparable  Replacement  Standards  (If 
Applicable) 

UL  1598    Luminaries  (already  included 
in  NRTL's  scope) 

UL60730-1A    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  1:  General  Requirements 

UL  60730-2-3    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 


for  Thermal  Protectors  for  Ballasts  for 
Tubular  Fluorescent  Lamps 

UL  60730-2-6    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Automatic  Electrical  Pressure 
Sensing  Controls  Including 
Mechanical  Requirements 

UL  6073O-2-7    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Timers  and  Time  Switches 

UL  60730-2-1 OA    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Motor  Starting  Relays 

UL60730-2-11A    Automatic 
Electrical  Controls  for  Household  and 
Similar  Use;  Part  2:  Particular 
Requirements  for  Energy  Regulators 

UL  60730-2-12A    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electrically  Operated  Door  Locks 

UL  60730-2-1 3 A    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Humidity  Sensing  Controls 

UL  60730-2-14  Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electric  Actuators 

UL  60730-2-16A    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Automatic  Electrical  Water  Level 
Controls 

UL  6101 OA-1     Electrical  Equipment  for 
Laboratory  Use;  Part  1 :  General 
Requirements 

UL  61010A-2-020    Electrical 
Equipment  for  Laboratory  Use;  Part  2: 
Particular  Requirements  for 
Laboratory  Centrifuges 

UL  61010C-1     Process  Control 
Equipment 

Curtis-Straus  LLC  (CSL) 


(Docket  No.  NRTL-1-991 

Withdrawn  or  Replaced  Standards 

UL  3101-1     Electrical  Equipment  for 
Laboratory  Use;  Part  1 :  General 
Requirements 

Comparable  Replacement  Standards  (If 
Applicable) 

UL  61010A-1     Electrical  Equipment  for 
Laboratory  Use;  Part  1:  General 
Requirements 

Entela,  Inc.  (ENT) 

[Docket  No.  NRTL2-93] 

Withdrawn  or  Replaced  Standards 

UL  1244    Electrical  and  Electronic 
Measuring  and  Testing  Equipment* * 

UL  1270    Radio  Receivers,  Audio 
Systems,  and  Accessories 


UL  1410    Television  Receivers  and 
High- Voltage  Video  Products 

UL  1570    Fluorescent  Lighting  Fixtures 

UL  1571    Incandescent  Lighting 
Fixtures 

UL  1572     High  Intensity  Discharge 
Lighting  Fixtures 

UL  3101-1     Electrical  Equipment  for 
Laboratory  Use;  Part  1:  General 
Requirements 

UL  3111-1    Electrical  Measuring  and 
Test  Equipment;  Part  1:  General 
Requirements** 

UL  8730-1     Electrical  Controls  for 
Household  and  Similar  Use;  Part  1: 
General  Requirements 

UL  8730-2-3    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Thermal  Motor  Protectors  for 
Ballasts  for  Tubular  Fluorescent 
Lamps 

UL  8730-2-4    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Thermal  Motor  Protectors  for 
Motor  Compressors  or  Hermetic  and 
Semi-Hermetic  Type** 

UL  8730-2-8    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electrically  Operated  Water  Valves 

Comparable  Replacement  Standards  (If 
Applicable) 

UL  1598    Luminaries  (already  included 
in  NRTL's  scope) 

UL  60730-lA    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  1:  General  Requirements 

UL  60730-2-3     Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Thermal  Protectors  for  Ballasts  for 
Tubular  Fluorescent  Lamps 

UL  60730-2-1 6A    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Automatic  Electrical  Water  Level 
Controls 

UL  6 1 0 1  OA-1  Electrical  Equipment 
For  Laboratory  Use;  Part  1:  GJeneral 
Requirements 

FM  Global  Technologies  LLC  (FMGT) 
[formerly  Factory  Mutual  Research 
Corporation] 

[Docket  No.  NRTL3-93) 

Withdrawn  or  Replaced  Standards 

ANSI  S12.12    Noni'ncendive  Electrical 
Equipment  for  Use  in  Class  I  and  II, 
Division  2,  and  Class  III,  Divisions  1 
and  2,  Hazardous  (Classified) 
Locations 

ANSI/NEMA  250    Enclosures  for 
Electrical  Equipment 
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Comparable  Replacement  Standards  (If 
Applicable) 

ANSI  12.12.01     Nonincendive 
Electrical  Equipment  for  Use  in  Class 
I  and  II,  Division  2  and  Class  III, 
Divisions  1  and  2  Hazardous 
(Classified)  Locations 

'    Intertek  Testing  Services  NA,  Inc. 
(ITSNA) 

(Docket  No.  NRTLl-891 

Withdrawn  or  Replaced  Standards 

ANSI  Si  2 . 1 2    Nonincendive  Electrical 

Equipment  for  Use  in  Class  I  and  II, 

Division  2,  and  Class  IE,  Divisions  1 
-and  2,  Hazardous  (Classified) 

Locations 
ANSI  Z2 1 . 1 1 . 1    Gas-Fired  Room 

Heaters — Vented  Room  Heaters 
ANSI  Z2 1 .48    Gas-Fired  Gravity  and 

Fan  Type  Floor  Furnaces 
ANSI  Z21 .49    Gas-Type  Gravity  and 

Fan  Type  Vented  Wall  Furnaces 
UL  136    Pressure  Cookers  (not 

appropriate — no  NRTL  approval 

requirement) 
UL  198B     Class  H  Fuses 
UL  198D    Class  K  Fuses 
UL  198E    Class  R  Fuses 
UL  198F    Plug  Fuses 
UL  198G    Fuse  for  Supplementary 

Overcurrent  Protection 
UL  198H    Class  T  Fuses 
UL  198L    D-C  Fuses  for  Industrial  Use 
ANSI/NEMA    250  Enclosures  for 

Electrical  Equipment 
UL  900    Air-Filter  Units  (not 

appropriate — no  NRTL  approval 

requirement) 
UL  910    Test  for  Flame-Propagation 

and  Smoke-Density  Values  for 

Electrical  and  Optical-Fiber  Cables 

Used  in  Spaces  Transporting 

Environmental  Air 
UL  1244    Electrical  and  Electronic 

Measuring  and  Testing  Equipment** 
UL  1270    Radio  Receivers,  Audio 

Systems,  and  Accessories 
UL  1409    Low- Voltage  Video  Products 

Without  Cathode-Ray-Tube  Displays 
UL  1410    Television  Receivers  and 

High- Voltage  Video  Products 
UL  1570    Fluorescent  Lighting  Fixtm-es 
UL  1571     Incandescent  Lighting 

Fixtures 
UL  1572    High  Intensity  Discharge 

Lighting  Fixtures 
UL  3101-1    Electrical  Equipment  for 

Laboratory  Use;  Part  1 :  General 

Requirements 
UL  3111-1    Electrical  Measuring  and 

Test  Equipment;  Part  1 :  General 

Requirements** 
UL  8730-1    Electrical  Controls  for 

Household  and  Similar  Use;  Part  1 : 

General  Requirements 
UL  8730-2-3    Automatic  Electrical 

Controls  forilousehold  and  Similar 


/ 


Use;  Part  2:  Particular  Requirements 
for  Thermal  Motor  Protectors  for 
Ballasts  for  Tubular  Fluorescent 
Lamps 

UL  8730-2-4    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Thermal  Motor  Protectors  for 
Motor  Compressors  or  Hermetic  and 
Semi-Hermetic  Type** 

UL  8730-2-7    Automatic  Electrical 
Controls  for  Household  and  Similcir 
Use;  Part  2:  Particular  Requirements 
for  Timers  and  Time  Switches 

UL  8730-2-8    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electrically  Operated  Water  Valves 

Comparable  Replacement  Standards  (If 
Applicable) 

ANSI  12.12.01     Nonincendive 
Electrical  Equipment  for  Use  in  Class 
I  and  II,  Division  2  and  Class  III, 
Divisions  1  and  2  Hazardous 
(Classified)  Locations 

UL  1598    Lmninaries  (already  included 
in  NRTL's  scope) 

UL60730-1A    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  1 :  General  Requirements 

UL  60730-2-3    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Thermal  Protectors  for  Ballasts  for 
Tubular  Fluorescent  Lamps 

UL  60730-2-7  Automatic  Electrical 
Controls  for  Household  and  Similar 

.    Use;  Part  2:  Particular  Requirements 
for  Timers  and  Time  Switches 

UL  60730-2-16A    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Automatic  Electrical  Water  Level 
Controls 

UL  61010A-1  Electrical  Equipment 
For  Laboratory  Use;  Part  1:  General 
Requirements 

MET  Laboratories,  Inc.  (MET) 

[Docket  No.  NRTLl-88] 

Withdrawn  or  Replaced  Standards 

UL  1244    Electrical  and  Electronic 

Measuring  and  Testing  Equipment** 
UL  1270    Radio  Receivers,  Audio 

Systems,  and  Accessories 
UL  1409    Low- Voltage  Video  Products 

Without  Cathode-Ray-Tube  Displays 
UL  1410    Television  Receivers  and 

High- Voltage  Video  Products 
UL  1570    Fluorescent  Lighting  Fixtiu-es 
UL  1571     Incandescent  Lighting 

Fixtm-es 
UL  3101-1    Electrical  Equipment  for    - 

Laboratory  Use;  Part  1:  General 

Requirements 
UL  3111-1    Electrical  Measuring  and 

Test  Equipment;  Part  1:  General 

Requirements** 


Comparable  Replacement  Standards  (If 
Applicable) 

UL  1598    Luminaries  (already  included 
in  NRTL's  scope) 

UL  61010A-1    Electrical  Equipment    • 
For  Laboratory  Use;  Part  1:  General 
Requirements 

National  Technical  Systems,  Inc.  (NTS) 

[Docket  No.  NRTLl-98] 

Withdrawn  or  Replaced  Standards 

UL  3101-1    Electrical  Equipment  for 
Laboratory  Use;  Part  1:  General 
Requirements 

UL  311 1-1     Electrical  Measiuing  and 
Test  Equipment;  Part  1 :  General 
Requirements  *  * 

Comparable  Replacement  Standards  (If 
Applicable) 

UL  61010A-1  Electrical  Equipment 
For  Laboratory  Use;  Part  1:  General 
Requirements 

SOS  U.S.  Testing  Company,  Inc. 
(SGSUS) 

[pocket  No.  NRTL2-90] 

Withdrawn  or  Replaced  Standards 

UL  1270    Radio  Receivers,  Audio 
Systems,  and  Accessories 

UL  1571     Incandescent  Lighting 
Fixtures 

UL  3101-1     Electrical  Equipment  for 
Laboratory  Use;  Part  1:  General 
Requirements 

UL  3111-1    Electrical  Measuring  and 
Test  Equipment;  Part  1:  General 
Requirements** 

Comparable  Replacement  Standards  (If 
Applicable) 

UL  1492    Audio- Video  Products  and     . 
Accessories 

UL  1598    Luminaries  (already  included 
in  NRTL's  scope) 

UL61010A-1  Electrical  Equipment 
For  Laboratory  Use;  Part  1 :  General 
Requirements 

Southwest  Research  Institute  (SWRI) 

[Docket  No.  NRTL-3-90] 
Withdrawn  or  Replaced  Standards 

UL  910    Test  for  Flame-Propagation " 
and  Smoke-Density  Values  for 
Electrical  and  Optical-Fiber  Cables 
Used  in  Spaces  "Transporting 
Environmental  Air 

Comparable  Replacement  Standards  (If 
Applicable) 

None 
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TUV  America,  Inc.  fTUVAM) 

(Docket  No.  NRTL-2-2001] 
Withdmwn  or  Replaced  Standards 

UL  1244    Electrical  and  Electronic 

Measuring  and  Testing  Equipment** 
UL  3101-1    Electrical  Equipment  for 

Laboratory  Use;  Part  1:  General 

Requirements 
UL  3 1 1 1  -1    Electrical  Measuring  and 

Test  Equipment;  Part  1:  General 

Requirements** 

Comparable  Replacement  Standards  (If 
Applicable) 

UL  6101 OA-1  Electrical  Equipment 
For  Laboratory  Use;  Part  1:  General 
Requirements 

TUV  Product  Services  GmbH  (TUVPSG) 

(Docket  No.  NRTL-1-20011 
Withdmwn  or  Replaced  Standards 

UL  3101-1    Electrical  Equipment  for 

Laboratory  Use;  Part  1:  General 

Requirements 
UL  3 1 1 1-1    Electrical  Measimng  and 

Test  Equipment;  Part  1:  General 

Requirements** 

Comparable  Replacement  Standards  (If 
Applicable) 

UL  61010A-1  Electrical  Equipment 
For  Laboratory  Use;  Part  1:  General 
Requirements 

TUV  Rheinland  of  North  America,  Inc. 
(TUV) 

.  (Docket  No.  NRTL3-921 

Withdrawn  or  Replaced  Standards 

UL  136    Pressure  Cookers  (not 

appropriate — no  NRTL  approval 

requirement) 
UL  1409    Low- Voltage  Video  Products 

Without  Cathode-Ray-Tube  Displays 
UL  1570    Fluorescent  Lighting  Fixtures 
UL  1571    Incandescent  Lighting 

Fixtures 
UL  1572    High  Intensity  Discharge 

Lighting  Fixtures 
UL  3101-1     Electrical  Equipment  for 

Laboratory  Use;  Part  1:  General 

Requirements 
UL  3111-1    Electrical  Measuring  and 

Test  Equipment;  Part  1 :  General 

Requirements** 
UL  3121-1    Process  Control  Equipment 
UL  8730-1    Electrical  Controls  for 

Household  and  Similar  Use;  Part  1: 

General  Requirements 
UL  8730-2-3    Automatic  Electrical 

Controls  for  Household  and  Similar 

Use;  Part  2:  Particular  Requirements 

for  Thermal  Motor  Protectors  for 

Ballasts  for  Tubular  Fluorescent 

Lamps 
UL  8730-2-4    Automatic  Electrical 

Controls  for  Household  and  Similar 


Use;  Part  2:  Particular  Requirements 
for  Thermal  Motor  Protectors  for 
Motor  Compressors  or  Hermetic  and 
Semi-Hermetic  Type** 
UL  8730-2-8    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electrically  Operated  Water  Valves 

Comparable  Replacement  Standards  (If 
Applicable) 

UL  1262    Laboratory  Equipment 
(requested  by  NRTL) 

UL  1598    Liuninaries  (already  included 
in  NRTL's  scope) 

UL  60730-lA    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  1:  General  Requirements 

UL  60730-2-3    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Thermal  Protectors  for  Ballasts  for 
Tubvdar  Fluorescent  Lamps 

UL  60730-2-16A    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Automatic  Electrical  Water  Level 
Controls 

UL  61010A-1  Electrical  Equipment 
For  Laboratory  Use;  Part  1:  General 
Requirements 

UL  61010C-1     Process  Control 
Equipment 

Underwriters  Laboratories  Inc.  CUL) 

(Docket  No.  NRTL4-93J 

Withdrawn  or  Replaced  Standards 

ANSI  C37.71    Three  Phase,  Manually 

Operated  Subsurface  Load 

Interrupting  Switches  for  Alternating- 
Current  Systems 
ANSIC57.12.13    Liquid-Filled 

Transformers  Used  in  Unit 

Installations  including  Unit 

Substations-Conformance 

Requirements 
ANSI  C57.12.21     Pad  Mounted 

Compartmental-Type  Self-Cooled 

Single-Phase  Distribution 

Transformers  with  High  Voltage 

Bushings;  167  kVA  and  Smaller 
ANSIC57.12.27    Liquid  Filled 

Distribution  Transformers  Used  in 

Pad  Mounted  Installations,  Including 

Unit  Substations-Conformance 

Requirements 
ANSI  C62.1    Gapped  Silicon-Carbide 

Surge  Arresters  for  AC  Power  Circuits 
ANSIZ21.10.2    Water  Heaters-Sidearm 

Type  Water  Heaters 
ANSI  Z2 1 . 1 1 . 1    Gas-Fired  Room 

Heaters-Vented  Room  Heaters 
ANSI  Z2 1 . 1 4    Approval  Requirements 

for  Industrial  Gas  Boilers 
ANSI  Z2 1 . 1 6    Gas  Unit  Heaters 
ANSI  Z21.29    Listing  Requirements  for 

Furnace  Temperature  Limit  Controls 

and  Fan  Controls 


ANSI  Z2 1 . 3  7    Approval  Requirements 
for  Dual  Oven  Type  Combination  Gas 
Ranges 
ANSI  Z2 1 .48    Gas-Fired  Gravity  and 

Fan  Type  Floor  Furnaces 
ANSI  Z21 .49    Gas-Type  Gravity  and 

Fan  Type  Vented  Wall  Furnaces 
ANSIZ21.53    Gas-Fired  Heavy  Duty 

Forced  Air  Heaters 
ANSIZ21.55    Gas-Fired  Sauna  Heaters 
ANSI  Z21.70    Earthquake  Actuated 

Automatic  Gas  Shutoff  Systems 
ANSI  Z8  3 . 3    Gas  Utilization  Equipment 

in  Large  Boilers 
ANSI  Z83 . 1 0    Separated  Combustion 

System  Central  Furnaces 
ANSrZ83.17    Direct  Gas  Fired  Door 

Heaters 
UL  198B    Class  H  Fuses 
UL  198C    High-Interrupting-Capacity 

Fuses,  Current  Limiting  Type 
UL  198D    Class  K  Fuses 
UL  198E    Class  R  Fuses 
UL  198F    Plug  Fuses 
UL  198G    Fuse  for  Supplementary 

Overcurrent  Protection 
UL  198H    Class  T  Fuses 
UL  198L    D-C  Fuses  for  Industrial  Use 
ANSI/NEMA  250    Enclosures  for 

Electrical  Equipment 
UL900    Air-Filter  Units  (not 

appropriate — no  NRTL  approval 

requirement) 
UL  910    Test  for  Flame-Propagation 

and  Smoke-Density  Values  for 

Electrical  and  Optical-Fiber  Cables 

Used  in  Spaces  Transporting 

Environmental  Air 
UL  1087    Molded-Case  Switches 
UL  1244    Electrical  and  Electronic 

Measuring  and  Testing  Equipment** 
UL  1270    Radio  Receivers,  Audio 

Systems,  and  Accessories 
UL  1409    Low- Voltage  Video  Products 

Without  Cathode-Ray-Tube  Displays 
UL  1410    Television  Receivers  and 

High- Voltage  Video  Products 
UL  1570    Fluorescent  Lighting  Fixtures 
UL  1571     Incandescent  Lighting 

Fixtiu-es 
UL  1 5  7  2    High  Intensity  Discharge 

Lighting  Fixtures 
UL  3101-1    Electrical  Equipment  for 

Laboratory  Use;  Part  1:  General 

Requirements 
UL  3101-2-20    Electrical  Equipment 

for  Laboratory  Use;  Part  2:  Laboratory 

Centrifuges  Electriced  Equipment  for 

Laboratory  Use;  Part  1:  General 

Requirements 
UL  3111-1    Electrical  Measm-ing  and 

Test  Equipment;  Part  1:  General 

Requirements** 
UL  3121-1    Process  Control  Equipment 
UL  8730-1    Electrical  Controls  for 

Household  and  Similar  Use;  Part  1: 

General  Requirements 
UL  8730-2-3    Automatic  Electrical 

Controls  for  Household  and  Similar 
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Use;  Part  2:  Particular  Requirements 
for  Thermal  Motor  Protectors  for 
Ballasts  for  Tubular  Fluorescent 
Lamps 

UL  8730-2-4    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Thermal  Motor  Protectors  for 
Motor  Compressors  or  Hermetic  and 
Semi-Hermetic  Type** 

UL  8730-2-6    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Automatic  Electrical  Pressure 
Sensing  Controls  Including 
Mechanical  Requirements 

UL  8730-2-7    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Timers  and  Time  Switches 

UL  8730-2-8    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electrically  Operated  Water  Valves 

UL  8730-2-9    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Temperatiue  Sensing  Controls** 

UL  8730-2-14    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electric  Actuators 

UL  60730-2-10    Automatic  Electrical    ' 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electrically-Operated  Motor 
Starting  Relays 

UL  60730-2-11  Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Energy  Regulators 

UL  60730-2-12  Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Pairticular  Requirements 
for  Electrically-Operated  Doors 

UL  60730-2-13  Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Humidity  Sensing  Controls 

UL  60730-2-16    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Automatic  Electrical  Water  Level- 
Operating  Controls  of  the  Float  Type 
for  Household  and  Similar 
Applications 

Comparable  Replacement  Standards  (If 
Applicable) 

UL  1598    Luminaries  (already  included 
in  NRTL's  scope) 

UL  60730-lA    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  1:  General  Requirements 

UL  60730-2-3    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Thermal  Protectors  for  Ballasts  for 
Tubular  Fluorescent  Lamps 


UL  60730-2-6    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Automatic  Electrical  Pressure 
Sensing  Controls  Including 
Mechanical  Requirements 

UL  60730-2-7    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Timers  and  Time  Switches 

UL  60730-2-1 OA    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Motor  Starting  Relays 

UL  60730-2-11 A    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Energy  Regulators 

UL60730-2-12A    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electrically  Operated  Door  Locks 

UL  60730-2-1 3A    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Humidity  Sensing  Controls 

UL  60730-2-14  Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electric  Actuators 

UL  60730-2-16A    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Automatic  Electrical  Water  Level 
Controls 

UL61010A-1  Electrical  Equipment 
For  Laboratory  Use;  Part  1:  General 
Requirements 

UL  61010A-2-020    Electrical 
Equipment  for  Laboratory  Use;  Part  2: 
Particular  Requirements  for 
Laboratory  Centrifuges 

UL  61010C-1    Process  Control 
Equipment 

Wyle  Laboratories,  Inc.  (WL) 

[Docket  No.  NRTLl-931 

Withdrawn  or  Replaced  Standards 

UL  198B    Class  H  Fuses 

UL  198C    High-Interrupting-Ckpacity 

Fuses,  Ciurent  Limiting  Type 
UL  198D    Class  K  Fuses 
UL  198E    Class  R  Fuses 
UL  198F    Plug  Fuses 
UL  198G    Fuse  for  Supplementary 

Overcurrent  Protection 
UL  198H    Class  T  Fuses 
UL  198L    D-C  Fuses  for  Industrial  Use 
UL  1087    Molded-Case  Switches 
UL  1244    Electrical  and  Electronic 

Mecisuring  and  Testing  Equipment*  * 
UL  1570    Fluorescent  Lighting  Fixtures 
UL  1571    Incandescent  Lighting 

Fixtures 

Comparable  Replacement  Standards  (If 
Applicable) 

UL  1598    Luminaries  (already  included 
in  NRTL's  scope) 


UL  3111-1    Electrical  Measuring  and 
Test  Equipment;  Part  1 :  General 
Requirements* 

*Note  on  addition  of  UL  3111-1  to  Wyle's 
sciope:  This  test  standard  is  comparable  to  UL 
1244,  which  is  currently  included  in  Wyle's 
scope  of  recognition.  Wyle  requested  the 
addition  of  UL  3111-1  to  its  scope  due  to  the 
pending  withdrawal  of  UL  1244.  However,  as 
noted  in  the  note  below,  UL  3111-1  is  also 
due  to  be  replaced.  Therefore,  the  following 
note  also  applies  to  the  addition  of  this 
standard. 

**Note  on  test  standard  to  be  withdra«ra: 

This  standard  is  due  to  be  withdrawn  by  the 
standards  development  organization. 
However,  as  of  the  date  of  this  notice,  the 
OSHA  NRTL  Program  staff  has  not 
determined  whether  or  not  there  will  be  a 
replacement  test  standard.  As  a  result,  we 
will  not  remove  this  standard  from  the  scope 
of  the  NRTL  upon  publication  of  this  notice. 
Once  we  make  the  above  determination, 
OSHA  will  replace  or  remove  this  standard, 
as  appropriate.  This  note  applies  to  the 
following  test  standards  :  UL  1244,  UL  3111- 
1,  UL  8730-2-4,  and  UL  8730-2-9. 

In  accordance  with  OSHA  policy 
pertaining  to  recognition  of  replacement 
standards,  the  Agency  only  publishes 
one  Federal  Register  notices  to  note  the 
changes  to  the  NRTL's  scope  of 
recognition.  Changes  to  each  NRTL's 
recognition  are  limited  to  those 
described  in  this  notice.  All  other  terms 
and  conditions  of  each  NRTL's       ♦ 
recognition  remain  the  same. 

Signed  at  Washington,  DC  this  17th  day  of 
December,  2002. 
John  L.  Henshaw, 
Assistant  Secretary. 
(PR  Doc.  03-123  Filed  1-3-03;  Q:45  ami 

BILLINQ  COM  4S1t>-26-P 


DEPARTMENT  OF  LABOR 

Occupational  Satety  and  Health 
Administration 

[Docket  No.  NRTL-1-89] 

Intertek  Testing  Services,  NA,  Inc., 
Application  for  Expansion  of 
Recognition 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

action:  Notice. 

summary:  This  notice  announces  the 
application  of  Intertek  Testing  Services, 
NA,  Inc.,  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  imder  29  CFR 
1910.7,  and  presents  the  Agency's 
preliminary  finding.  This  preliminary 
finding  does  not  constitute  an  interim  or 
temporary  approval  of  this  application. 
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DATES:  You  may  submit  comments  in 
response  to  this  notice,  or  any  request 
for  extension  of  the  time  to  comment,  by 
(1)  regular  mail,  (2)  express  or  overnight 
delivery  service,  (3)  hand  delivery,  (4) 
messenger  service,  or  (5)  FAX 
transmission  (facsimile).  Because  of 
security-related  problems  there  may  be 
a  significant  delay  in  the  receipt  of 
comments  by  regular  mail.  Comments 
{or  any  request  for  extension  of  the  time 
to  comment)  must  be  submitted  by  the 
following  dates: 

Regular  mail  and  express  delivery 
service:  Your  comments  must  be 
postmarked  by  January  21,  2003. 

Hand  delivery  and  messenger  service: 
Youi  comments  must  be  received  in  the 
OSHA  Docket  Office  by  January  21, 
2003.  OSHA  Docket  Office  and 
Department  of  Labor  hours  of  operation 
are  8:15  a.m.  to  4:45  p.m. 

Facsimile  and  electronic 
transmission:  Your  comments  must  be 
sent  by  January  21,  2003. 
ADDRESSES:  Regular  mail,  express 
delivery,  hand-delivery,  and  messenger 
service:  You  must  submit  three  copies  of 
yoiu"  comments  and  attachments  to  the 
OSHA  Docket  Office,  Docket  NRTLl-89, 
Room  N-2625,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Please  contact  the  OSHA  Docket  Office 
at  (202)  693-2350  for  information  about 
security  procedures  concerning  the 
delivery  of  materials  by  express 
delivery,  hand  delivery  and  messenger 
service. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  of  this 
notice.  Docket  NRTLl-89,  in  your 
comments. 

Internet  access  to  comments  and 
submissions:  OSHA  will  place 
iconunents  and  submissions  in  response 
to  this  notice  on  the  OSHA  Webpage 
http://www.osha.gov.  Accordingly, 
OSHA  cautions  you  about  submitting 
information  of  a  personal  nature  (e.g., 
social  security  number,  date  of  birth). 
There  may  be  a  lag  time  between  when 
comments  and  submissions  are  received 
and  when  they  are  placed  on  the 
Webpage.  Please  contact  the  OSHA 
Docket  Office  at  (202)693-2350  for 
information  about  materials  not 
Available  through  the  OSHA  Webpage 
and  for  assistance  in  using  the  Webpage 
to  locate  docket  submissions.  Comments 
and  submissions  will  also  be  available 
for  inspection  and  copying  at  the  OSHA 
Docket  Office  at  the  address  above. 

Extension  of  Comment  Period:  Submit 
requests  for  extensions  concerning  this 


notice  to:  Office  of  Technical  Programs 
and  Coordination  Activities,  NRTL 
Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N3653,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Or  fax  to  (202)  693-1644. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Room  N3653  at  the 
address  shown  immediately  above  for 
the  program,  or  phone  (202)  693-2110. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  hitertek  Testing  Services, 
NA,  Inc.  (ITSNA),  has  applied  for 
expansion  of  its  current  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory  (NRTL).  ITSNA's  expansion 
request  covers  the  use  of  an  additional 
testing  site  and  additional  test 
standards.  OSHA's  current  scope  of 
recognition  for  ITSNA  may  be  found  in 
the  following  informational  web  page: 
http://www.osha-slc.gov/dts/otpca/nrtl/ 
its.html. 

OSHA  recognition  of  any  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  Section  1910.7 
of  Title  29,  Code  of  Federal  Regidations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  employers  may  use 
products  "properly  certified"  by  the 
NRTL  to  meet  OSHA  standards  that 
require  testing  and  certification. 

The  Agency  processes  applications  for 
initial  recognition  or  for  expansion  or 
renewal  of  this  recognition  following 
requirements  in  Appendix  A  to  29  CFR 
1910.7.  This  appendix  requires  that  the 
Agency  publish  two  notices  in  the 
Federal  Register  in  processing  an 
application.  In  the  first  notice,  OSHA 
announces  the  application  and  provides 
its  preliminary  finding  and,  in  the 
second  notice,  the  Agency  provides  its 
final  decision  on  an  application.  These 
notices  set  forth  the  NRTL's  scope  of 
recognition  or  modifications  of  this 
scope.  We  maintain  an  informational 
web  page  for  each  NRTL,  which  details 
its  scope  of  recognition.  These  pages  can 
be  accessed  hom  our  Web  site  at  http:/ 
/www.osha-slc.gov/dts/otpca/nrtl/ 
index.html. 

The  most  recent  notices  published  by 
OSHA  for  ITSNA's  recognition  covered 
an  expansion  of  recognition  to  include 


an  additional  site,  which  became 
effective  on  January  28,  2002  (67  FR 
3912). 

The  current  address  of  the  ITSNA 
facilities  already  recognized  by  OSHA 
are: 
ITSNA  Antioch,  2200  Wymore  Way, 

Antioch,  California  94509 
ITSNA  Atlanta,  1950  Evergreen  Blvd., 

Suite  100,  Duluth,  Georgia  30096 
ITSNA  Boxborough,  70  Codman  Hill 

Road,  Boxborough,  Massachusetts 

01719 
ITSNA  Cortland,  3933  U.S.  Route  11. 

Cortland,  New  York  13045 
ITSNA  Los  Angeles,  27611  LaPaz  Road, 

Suite  C,  Laguna  Niguel,  California 

92677 
ITSNA  Madison,  8431  Murphy  Drive, 

Middleton,  Wisconsin  53562 
ITSNA  Minneapolis,  7250  Hudson 

Blvd.,  Suite  100,  Oakdale,  Miimesota 

55128 
ITSNA  San  Francisco,  1365  Adams 

Court,  Menlo  Park,  CA  94025 
ITSNA  Sweden  AB,  Box  1103,  S-164 

#22,  Kista,  Stockholm,  Sweden 
ITSNA  Totowa,  40  Commerce  Way,  Unit 

B,  Totowa,  New  Jersey  07512 
ITSNA  Vancouver,  211  Schoolhouse 

Street,  Coquitlam,  British  Columbia, 

V3K  4X9  Canada 
ITSNA  Hong  Kong,  2/F. ,  Garment       , 

Centre,  576  Castle  Peak  Road, 

Kowloon,  Hong  Kong 
ITSNA  Taiwan,  14/F.,  Huei  Fimg 

Building,  27,  Chimg  Shan  North  Road, 

Sec.  3,  Taipei  10451,  Taiwan 

The  current  address  of  the  additional 
ITSNA  testing  site  covered  by  the 
expansion  application  is: 
ITSNA  Lexington,  731  Enterprise  Drive, 

Lexington,  Kentucky  40510 

General  Background  on  the 
Applications 

ITSNA  has  submitted  an  application, 
dated  February  16,  2001  (see  Exhibit 
39),  to  expand  its  recognition  to  use  54 
additional  test  standards  and  a  site 
located  in  Lexington,  Kentucky.  The 
NRTL  Program  staff  has  determined  that 
13  of  the  54  test  standards  cannot  be 
included  in  the  expansion  because  they 
either  are  not  "appropriate  test 
standards,"  within  the  meaning  of  29 
CFR  1910.7(c),  or  are  already  included 
in  ITSNA's  scope.  The  staff  makes 
similar  determinations  in  processing 
expansion  requests  from  any  NRTL. 
Therefore,  OSHA  would  approve  41  test 
standards  for  the  expansion,  which  are 
listed  below  (see  Expansion  for 
Standards  section). 

Expansion  for  Additional  Site 

The  application  for  the  additional  site 
contains  information  demonstrating  that 
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there  are  adequate  procedures, 
equipment,  and  personnel  to  perform 
product  safety  testing.  Those  procedures 
are  in  general  use  throughout  ITSNA's 
testing  operations.  Also,  the  application 
information  shows  that  Lexington  is 
wholly-owned  and  operated  by  ITSNA. 

The  NRTL  Program  staff  performed  an 
on-site  review  (assessment)  of  the 
facility  on  October  15-17,  2001.  In  the 
on-site  review  report,  dated  December 
10,  2001  (see  Exhibit  40),  the  program 
staff  recommended  a  "positive  finding," 
which  means  a  positive 
reconunendation  on  the  recognition  to 
the  Assistant  Secretary.  However,  the 
Agency  delayed  processing  of  the 
applications  pending  resolution  of 
certain  findings  made  by  OSHA  during 
its  audits  of  other  ITSNA  sites  already 
recognized.  The  NRTL  Program  staff 
obtained  information  in  October  2002, 
which  resolved  these  findings,  and 
determined  that  OSHA  may  proceed 
with  processing  the  application. 

OSHA's  recognition  of  the  additional 
site  would  not  be  limited  to  any 
particular  test  standards.  However, 
recognition  of  this  site  would  be  limited 
to  performing  product  testing  only  to 
the  test  standards  for  which  the  site  has 
the  proper  capability  and  programs,  and 
for  which  OSHA  has  recognized  ITSNA. 
This  treatment  is  consistent  with  the 
recognition  that  OSHA  has  granted  to 
other  NRTLs  that  operate  multiple  sites. 
The  Agency  would  not  recognize  the 
site  to  issue  certifications  under 
ITSNA's  NRTL  operations.  Currently, 
ITSNA  issues  such  certifications  only  at 
specific  sites  listed  above,  and  OSHA 
must  review  and  accept  the  Lexington 
site  before  ITSNA  issues  certifications 
there.  In  addition,  OSHA  would  permit 
the  site  to  use  all  eight  of  the 
"supplemental"  programs.  ITSNA's 
scope  of  recognition  already  includes 
these  programs. 

OSHA  has  described  the 
"supplemental"  programs  referred  to 
above  in  a  March  9, 1995,  Federal 
Register  notice  (60  FR  12980,  3/9/95). 
This  notice  described  nine  (9)  programs 
and  procedures  (collectively,  programs], 
eight  of  which  (the  "supplemental 
programs")  any  NRTL  may  use  to 
control,  audit,  and  accept  the  data  relied 
upon  for  product  certification.  Such 
data  is  not  normally  generated  at  the 
NRTL's  facility  or  by  NRTL  personnel. 
The  notice  also  includes  the  criteria  for 
the  use  by  the  NRTL  of  these  eight,  or 
supplemental,  programs.  Any  NRTL's 
initial  recognition  will  always  include 
the  first  or  basic  program,  which 
provides  that  all  product  testing  and 
evaluation  be  performed  in-house  by  the 
NRTL  that  will  certify  the  product. 
OSHA  does  not  consider  these  programs 


in  determining  whether  any  NRTL 
meets  the  requirements  for  recognition 
under  29  CFR  1910.7.  However,  these 
programs  help  to  define  the  scope  of 
that  recognition. 

Expansion  for  Additional  Standards 

ITSNA  also  seeks  recognition  for 
testing  and  certification  of  products  for 
demonstration  of  conformance  to  the 
following  41  test  standards,  and  OSHA 
has  determined  the  standards  are 
"appropriate,"  within  the  meaning  of  29 
CFR  1910.7(c). 
ANSI  Al 7.5    Elevators  and  Escalator 

Electrical  Equipment 
ANSI  C37.23*     Metal  Enclosed  Bus  and 

Calculating  Losses  in  Isolated-Phase 

Bus 
ANSI  ICS  2    hidustrial  Control  Devices, 

Controllers  and  Assemblies 
ANSI  S82.02.02     Electrical  Equipment 

for  Measurement,  Control,  and 

Laboratory  Use 
ANSI  Z8.1    Commercial  Laundry  and 

Dry-cleaning  Operations-Safety 

Requirements 
ANSI  Z2 1 .  lb    Household  Cooking  Gas 

Appliances 
ANSI  Z2 1 . 1 9    Refrigerators  Using  Gas 

Fuel 
ANSIZ21,22    Relief  Valves  and 

Automatic  Gas  Shutoff  Devices  for 

Hot  Water  Supply  Systems 
ANSI  Z21.41     Quick-Disconnect     - 

Devices  for  Use  with  Gas  Fuel 
ANSI  Z2 1 .42    Gas-Fired  Illuminating 

Appliances 
ANSI  Z2 1 .45     Flexible  Connectors  of 

Other  Than  All-Metal  Construction 

for  Gas  Appliances 
ANSI  Z21 .54    Gas  Hose  Connectors  for 

Portable  Outdoor  Gas-Fired 

Appliances 
ANSI  Z21.61     Gas-Fired  Toilets 
ANSIZ21.66    Automatic  Vent  Damper 

Devices  for  Use  With  Gas-Fired 

Appliances  Electrically  Operated 
ANSI  Z21.69    Connectors  for  Movable 

Gas  Appliances 
ANSI  Z21.73    Portable  Type  Gas  Camp 

Lights 
ANSI  Z2 1 .  74    Portable  Refrigerators  for 

Use  With  HD-^5  Propane  Gas 
ANSI  Z2 1 .  76    Gas-Fired  Unvented 

Catalytic  Room  Heaters  for  Use  With 

Liquefied  Petroleum  (LP)  Gases 
UL  14B     Sliding  Hardware  for 

Standard,  Horizontally  Mounted  Tin- 
Clad  Fire  Doors 
UL  14C    Swinging  Hardware  for 

Standard  Tin-Clad  Fire  Doors 

Moimted  Singly  or  In  Pairs 
UL  142  Steel    Abovegroimd  Tanks  for 

Flammable  and  Combustible  Liquids 
UL  147    Hand-Held  Torches  for  Fuel 

Gases 
UL  155    Tests  of  Fire  Resistance  of 

Vault  and  File  Room  Doors 


UL  305    Panic  Hardware 

UL  331     Strainers  for  Flammable  Fluids 

and  Anhydrous  Ammonia 
UL  555     Fire  Dampers 
UL  636    Holdup  Alarm  Units  and 

Systems 
UL  746A    Polymeric  Materials— Short 

Term  Property  Evaluations 
UL  746B    Polymeric  Materials — Long 

Term  Property  Evaluations 
UL  746E    Polymeric  Materials — 

Industrial  Laminates,  Filament 

Wound  Tubing,  Vulcanized  Fibre,  and 

Materials  Used  in  Printed  Wiring 

Boards 
UL896    Oil-Burning  Stoves 
UL  1010    Receptacle-Plug 

Combinations  for  Use  in  Hazardous 

(Classified)  Locations 
UL  1034    Burglary  Resistant  Electric 

Locking  Mechanisms 
UL  1088    Temporary  Lighting  Strings 
UL  1241    JtKiction  Boxes  for  Swimming 

Pool  Lighting  Fixtures 
UL  1242    Intermediate  Metal  Conduit 
UL  1610    Central-Station  Burglar- 
Alarm  Units 
UL  1637    Home  Health  Care  Signaling 

Equipment 
UL  2200    Stationary  Engine  Generator 

Assemblies 
FMRC3260    Flame  Radiation  Detectors 

for  Automatic  Fire  Alarm  Signaling 
UL  603,351     Safety  of  Household  and 

Similar  Electrical  Appliances,  Part  1; 

General  Requirements 

•  This  standard  is  approved  for 
equipment  or  materials  intended  for  use 
in  commercial  and  industrial  power 
system  applications.  This  standard  is 
not  approved  for  equipment  or  materials 
intended  for  use  in  installations  that  are 
excluded  from  the  provisions  of  Subpart 
S  in  29  CFR  1910  by  1910.302(a)(2). 

OSHA's  recognition  of  ITSNA,  or  any 
NRTL,  for  a  particular  test  standard  is 
limited  to  equipment  or  materials  (i.e., 
products)  for  which  OSHA  standards 
require  third  party  testing  and 
certification  before  use  in  the 
workplace.  Consequently,  any  NRTL's 
scope  of  recognition  excludes  any 
product(s)  that  fall  within  the  scope  of 
a  test  standard,  but  for  which  OSHA 
standards  do  not  require  NRTL  testing 
and  certification. 

Many  of  the  UL  test  standards  listed 
above  also  are  approved  as  American 
National  Standards  by  the  American 
National  Standards  Institute  (ANSI). 
However,  for  convenience,  we  use  the 
designation  of  the  standards  developing 
organization  (e.g.,  UL  1004)  for  the 
standard,  as  opposed  to  the  ANSI 
designation  (e.g.,  ANSI/UL  1004).  Under 
our  procedures,  any  NRTL  recognized 
for  an  ANSI-approved  test  standard  may 
use  either  the  latest  proprietary  version 
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of  the  test  standard  or  the  latest  ANSI 
version  of  that  standard.  (Contact  ANSI 
or  the  ANSI  web  site  (http:// 
www.ansi.org)  and  click  "NSSN"  to  find 
out  whether  or  not  a  test  standard  is 
currently  ANSI-approved.) 

Existing  Conditions 

Currently,  OSHA  imposes  the 
following  conditions  on  its  recognition 
of  ITSNA.These  conditians  would  apply 
also  to  the  recognition  of  the  Lexington 
site.  As  mentioned  in  previous  notices, 
these  conditions  apply  solely  to 
ITSNA's  NRTL  operations  and  are  in 
addition  to  any  other  condition  that 
OSHA  normally  imposes  in  its 
recognition  of  an  organization  as  any 
NRTL.  These  conditions  are  listed  in 
this  notice  mainly  for  information. 

(1)  ITSNA  may  perform  safety  testing 
for  hazardous  location  products  only  at 
the  specific  ITSNA  sites  that  OSHA  has 
recognized,  and  that  have  been  pre- 
qualified  for  such  testing  by  the  ITSNA 
Chief  Engineer.  In  addition,  all  safety 
test  reports  for  hazardous  location 
products  must  undergo  a  documented 
review  and  approval  at  the  Cortland 
testing  facility  by  a  test  engineer 
qualified  in  hazardous  location  safety 
testing,  prior  to  ITSNA's  initial  or 
continued  authorization  of  the 
certifications  covered  by<^ese  reports. 

(2)  ITSNA  may  not  test  and  certify 
any  products  for  a  client  that  is  a 
manufacturer  or  vendor  that  is  either 
owned  in  excess  of  2%  by  ITSLtd  or 
affiliated  organizationally  with  ITSNA. 

Preliminary  Finding 

ITSNA  has  submitted  an  acceptable 
request  for  expansion  of  its  recognition. 
As  previously  mentioned,  in  connection 
with  the  request,  OSHA  has  performed 
an  on-site  review  (evaluation)  of  the 
ITSNA  Lexington,  Kentucky,  facility 
(site).  ITSNA  has  addressed  the 
discrepancies  noted  by  the  assessors 
following  the  review,  and  the  assessors 
included  the  resolution  in  the  on-site 
review  report  (see  Exhibit  40). 

Following  a  review  of  the  application 
file,  the  on-site  review  report,  and  other 
pertinent  information,  the  NRTL 
Program  staff  has  concluded  that  OSHA 
can  grant  to  ITSNA  the  expansion  of 
recognition  to  include  the  Lexington, 
Kentucky,  site  and  the  test  standards 
listed  above,  subject  to  the  conditions  as 
noted.  The  staff  therefore  recommended 
to  the  Assistant  Secretary  that  the 
application  be  preliminarily  approved. 

Based  upon  the  recommendations  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  Intertek 
Testing  Services,  NA,  Inc.,  can  meet  the 
requirements  as  prescribed  by  29  CFR 
1910.7  for  the  expansion  of  recognition, 


subject  to  the  above  conditions.  This 
preliminary  finding,  however,  does  not 
constitute  an  interim  or  temporeuy 
approval  of  the  applications  for  ITSNA. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  whether  ITSNA 
has  met  the  requirements  of  29  CFR 
1910.7  for  expansion  of  its  recognition 
as  a  Nationally  Recognized  Testing 
Laboratory.  Your  comments  should 
consist  of  pertinent  written  documents 
and  exhibits.  To  consider  a  comment, 
OSHA  must  receive  it  at  the  address 
provided  above  (see  ADDRESSES),  no 
later  than  the  last  date  for  comments 
(see  DATES  above).  Should  you  need 
more  time  to  comment,  OSHA  must 
receive  your  written  request  for 
extension  at  the  address  provided  above 
no  later  than  the  last  date  for  comments. 
You  must  include  your  reason(s)  for  any 
request  for  extension.  OSHA  will  limit 
any  extension  to  30  days,  unless  the 
requester  justifies  a  longer  period.  We 
may  deny  a  request  for  extension  if  it  is 
frivolous  or  otherwise  unwarranted. 
You  may  obtain  or  review  copies  of 
ITSNA's  request,  the  on-site  review 
report,  and  all  submitted  comments,  as 
received,  by  contacting  the  Docket 
Office,  Room  N2625,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  at  the  above 
address.  Docket  No.  NRTLl-89  contains 
all  materials  in  the  record  concerning 
ITSNA's  application. 

The  NR'TL  Program  staff  will  review 
all  timely  conmients  and,  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  ITSNA's  expansion  request.  The 
Assistant  Secretary  will  make  the  final 
decision  on  granting  the  expansion,  and 
in  making  this  decision,  may  undertake 
other  proceedings  that  are  prescribed  in 
Appendix  A  to  29 CFR  Section  1910.7. 
OSHA  will  publish  a  public  notice  of 
this  final  decision  in  the  Federal 
Register. 

Signed  at  Washington,  DC  this  4th  day  of 
December,  2002. 
John  L.  Henshaw, 
Assistant  Secretary. 
(FR  Doc.  03-122  Filed  1-3-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  Nos.  NRTL4-93] 

Underwriters  Laboratories  Inc., 
Applications  for  Expansion  of 
Recognition 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 


SUMMARY:  This  notice  announces  the 
applications  by  Underwriters 
Laboratories  Inc.  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  under  29  CFR 
1910.7,  and  presents  the  Agency's 
preliminary  finding.  This  preliminary 
finding  does  not  constitute  an  interim  or 
temporary  approval  of  these 
applications. 

DATES:  You  may  submit  comments  in 
response  to  this  notice,  or  any  request 
for  extension  of  the  time  to  comment,  by 
(1)  regular  mail,  (2)  express  or  overnight 
delivery  service,  (3)  hand  delivery,  (4) 
messenger  service,  or  (5)  FAX 
transmission  (facsimile).  Because  of 
security-related  problems  there  may  be 
a  significant  delay  in  the  receipt  of 
comments  by  regular  mail.  Comments 
(or  any  request  for  extension  of  the  time 
to  comment)  must  be  submitted  by  the 
following  dates: 

Regular  mail  and  express  delivery 
service:  Yoiu  comments  must  be 
postmarked  by  January  21,  2003. 

Hand  delivery  and  messenger  service: 
Your  comments  must  be  received  in  the 
OSHA  Docket  Office  by  January  21, 
2003.  OSHA  Docket  Office  and 
Department  of  Labor  hoiu's.of  operation 
are  8:15  a.m.  to  4:45  p.m. 

Facsimile  and  electronic 
transmission:  Your  comments  must  be 
sent  by  January  21,  2003. 
ADDRESSES:  Regular  mail,  express 
delivery,  hand-delivery,  and  messenger 
service:  You  must  submit  three  copies  of 
your  comments  and  attachments  to  the 
OSHA  Docket  Office,  Docket  NRTL4-93, 
Room  N-2625,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW.,  Washington,  DC,  20210. 
Please  contact  the  OSHA  Docket  Office 
at  (202)  693-2350  for  information  about 
security  procedures  concerning  the 
delivery  of  materials  by  express 
delivery,  hand  delivery  and  messenger 
service. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  of  this 
notice,  Docket  NRTL4-93,  in  your 
comments. 

Internet  access  to  comments  and 
submissions:  OSHA  will  place 
comments  and  submissions  in  response 
to  this  notice  on  the  OSHA  Webpage 
http://www.osha.gov.  Accordingly, 
OSHA  cautions  you  about  submitting 
information  of  a  personal  nature  [e.g., 
social  security  number,  date  of  birth). 
There  may  be  a  lag  time  between  when 


Federal  Register /Vol.  68,  No.  3 /Monday,  January  6,  2003 /Notices 


587 


comments  and  submissions  are  received 
and  when  they  are  placed  on  the 
Webpage.  Please  contact  the  OSHA 
Docket  Office  at  (202)693-2350  for 
information  about  materials  not 
available  through  the  OSHA  Webpage 
and  for  assistance  in  using  the  Webpage 
to  locate  docket  submissions.  Comments 
and  submissions  will  also  be  available 
for  inspection  and  copying  at  the  OSHA 
Docket  Office  at  the  address  above. 

Extension  of  Comment  Period:  Submit 
requests  for  extensions  concerning  this 
notice  to:  Office  of  Technical  Programs 
and  Coordinatioq  Activities,  NRTL 
Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N3653,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Or  fax  to  (202)  693-1644. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Room  N3653  at  the 
address  shown  immediately  above  for 
the  program,  or  phone  (202)  693-2110. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  Underwriters  Laboratories 
Inc.  (UL)  has  applied  for  expansion  of 
its  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL). 
UL's  expansion  requests  cover  the  use  of 
three  additional  sites.  OSHA's  current 
scope  of  recognition  for  UL  may  be 
found  in  the  following  informational 
Web  page:  http://www.osha-sIc.gov/dts/ 
otpca/nrtl/ul.html. 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  Section  1910.7 
of  Title  29,  Code  of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  employers  may  use 
products  "properly  certified"  by  the 
NRTL  to  meet  OSHA  standards  that 
require  testing  and  certification. 

The  Agency  processes  applications  by 
an  NRTL  for  initial  recognition  or  for 
expansion  or  renewal  of  this  recognition 
following  requirements  in  Appendix  A 
to  29  CFR  1910.7.  This  appendix 
requires  that  the  Agency  publish  two 
notices  in  the  Federal  Register  in 
processing  an  application.  In  the  first 
notice,  OSHA  announces  the 
application  and  provides  its  preliminary 
finding  and,  in  the  second  notice,  the 
Agency  provides  its  final  decision  on 


the  application.  These  notices  set  forth 
the  NRTL's  scope  of  recognition  or 
modifications  of  that  scope.  We 
maintain  an  informational  web  page  for 
each  NRTL,  which  details  its  scope  of 
recognition.  These  pages  can  be 
accessed  from  our  Web  site  at  http:// 
www.  osha-slc.gov/dts/otpca/nrtI/ 
index.html. 

The  most  recent  notices  published  by 
OSHA  for  UL's  recognition  covered  a 
renewal  and  expansion  of  recognition, 
which  became  effective  on  May  8,  2002 
(67  FR  30966). 

The  current  address  of  the  UL 
facilities  (sites)  already  recognized  by 
OSHA  are: 

Underwriters  Laboratories  Inc.,  333 

Pfingsten  Road,  Northbrook,  Illinois 

60062 
Underwriters  Laboratories  Inc.,  1285 

Walt  Whitman  Road,  Melville,  Long 

Island,  New  York  11747 
Underwriters  Laboratories  Inc.,  1655 

Scott  Boulevard,  Santa  Clara, 

California  95050 
Underwriters  Laboratories  Inc.,  12 

Laboratory  Drive,  P.O.  Box  13995, 

Research  Triangle  Park,  North 

Carolina  27709 
Underwriters  Laboratories  Inc..  2600 

N.W.  Lake  Road,  Camas,  Washington 

98607 
UL  International  Limited,  Veristrong 

Industrial  Centre,  Block  B,  14th  Floor. 

34  Au  Pui  Wan  Street,  Fo  Tan  Sha 

Tin,  New  Territories,  Hong  Kong 
UL  International  Services,  Ltd.,  Taiwan 

Branch,  4th  Floor.  260  Da-Yeh  Road, 

Pei  Tou  District  Taipei  City,  Taiwan 
UL  International  Demko  A/S,  Lyskaer  8, 

P.O.  Box  514,  DK-2730,  Herlev, 

Denmark 
Underwriters  Laboratory  International 

(U.K.)  Ltd.,  Wonersh  House,  The 

Guildway,  Old  Portsmouth 

RoadGuildford,  Surrey  GU3  ILR, 

United  Kingdom 
Underwriters  Laboratory  International 

Italia  S.r.l.,  Via  Archimede  42, 1- 

20041  Agrate  Brianza,  Milan,  Italy 

Testing  facility:  Z.I.  Predda  Niedda  st. 

18, 1-07100.  Sassari,  Italy 
Underwriters  Laboratories  of  Canada,  7 

Crouse  Road,  Scarborough,  Ontario, 

Canada  MIR  3A9 
UL  Japan  Co.,  Ltd.,  Shimbashi  Ekimae 

Bldg.— 1  Gohkan,  4th  floor,  Room 

402,  2-20-15  Shimbashi  Minato  Ku, 

Tokyo  105-0004,  Japan 

The  ciurent  addresses  of  the  three 
additional  UL  sites  covered  by  the 
expansion  requests  are: 
UL  Korea,  Ltd.,  #805,  Manhattan 

Building  36-2,  Yeoui-dong, 

Yeoimgdeungpo-gu,  Seoul  150-010, 

Korea 


UL  Intemationa^Germany  GmbH, 

Frankfurter  Strasse  229,  D-63263 

Neu-Isenburg,  Germany 
UL  International  (Netherlands)  B.V., 

Landjuweel  52,  NI^3905  PH 

Veenendaal,  Netherlands 

General  Background  on  the 
Applications 

UL  has  submitted  an  application, 
dated  November  8,  2001  (see  Exhibit 
27),  to  expand  its  recognition  to  include 
a  site  in  Seoul,  Korea,  and  another 
application,  dated  March  15,  2002  (see 
E^ibit  27-1),  to  expand  its  recognition 
to  include  a  site  in  Neu-Isenburg, 
Germany,  and  a  site  in  Veenendaal, 
Netherlands.  The  applications  contain 
information  demonstrating  that  there  are 
adequate  procedures,  equipment,  and 
personnel  to  perform  product  safety 
testing  and  certification  activities  at  the 
sites.  Those  procedures  are  in  general 
use  throughout  UL  operations.  Also,  the 
application  information  shows  that  all 
three  sites  are  wholly-owned  and 
operated  by  UL. 

The  NRTL  Program  staff  performed  an 
on-site  review  (assessment)  of  the  Korea 
facility  on  March  11-14,  2002.  In  the 
on-site  review  report,  dated  May  23, 
2002  (see  Exhibit  28),  the  program  staff 
recommended  a  "positive  finding," 
which  means  a  positive 
recommendation  on  the  recognition  to 
the  Assistant  Secretary.  However,  the 
Agency  delayed  consideration  of  the 
application  in  order  to  combine  it  for 
processing  purposes  with  the 
application  that  had  by  then  been 
received  for  the  two  additional  sites 
listed  above.  The  NRTL  Program  staff 
performed  an  on-site  review 
(assessment)  of  the  Netherlands  fecility 
on  June  11-14,  2002,  and  an  on-site 
review  (assessment)  of  the  Germany 
facility  on  June  18-21,  2002.  In  each  on- 
site  review  report,  dated  September  27 
and  30,  2002  (see  Exhibits  28  and  28- 
1),  respectively,  the  program  staff 
recommended  a  "positive  finding." 

OSHA's  recognition  of  the  additional 
sites  woidd  not  be  limited  to  any 
particular  test  standards.  However, 
recognition  of  these  sites  would  be 
limited  to  performing  product  testing 
only  to  the  test  standards  for  which  each 
site  has  the  proper  capability  and 
programs,  and  for  which  OSHA  has 
recognized  UL.  This  treatment  is 
consistent  with  the  recognition  that 
OSHA  has  granted  to  other  NRTLs  that 
operate  multiple  sites.  In  addition, 
OSHA  would  permit  the  sites  to  use  all 
eight  of  the  "supplemental"  programs, 
although  not  all  programs  would 
necessarily  be  used  in  the  near  future. 
UL's  scope  of  recognition  already 
includes  these  programs. 
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OSHA  has  described  the 
"supplemental"  programs  referred  to 
above  in  a  March  9, 1995,  Federal 
Register  notice  (60  FR  12980,  3/9/95). 
This  notice  described  nine  (9)  programs 
and  procedures  (collectively,  programs), 
eight  of  which  (the  "supplemental 
programs")  any  NRTL  may  use  to 
control,  audit,  and  accept  the  data  relied 
upon  for  product  certification.  Such 
data  is  not  normally  generated  at  the 
NRTL's  facility  or  by  NRTL  personnel. 
The  notice  also  includes  the  criteria  for 
the  use  by  the  NRTL  of  these  eight,  or 
supplemental,  programs.  Any  NRTL's 
initial  recognition  will  always  include 
the  first  or  basic  program,  which 
provides  that  all  product  testing  and 
evaluation  be  performed  in-house  by  the 
NRTL  that  will  certify  the  product. 
OSHA  does  not  consider  these  programs 
in  determining  whether  any  NRTL 
meets  the  requirements  for  recognition 
under  29  CFR  1910.7.  However,  th&se 
programs  help  to  define  the  scope  of 
that  recognition. 

Preliminary  Finding 

UL  has  submitted  acceptable 
applications  for  expansion  of  its 
recognition  as  an  NRTL.  As  noted 
above,  in  processing  these  requests, 
OSHA  has  performed  on-site  reviews  of 
the  proposed  additional  three  UL 
facilities.  UL  has  addressed  any 
discrepancies  noted  by  the  assessor 
following  the  reviews,  and  the  assessor 
has  included  the  resolution  in  the  on- 
site  review  reports. 

Following  a  review  of  the  application 
files,  the  on-site  review  reports,  and 
other  pertinent  information,  the  NRTL 
Program  staff  has  concluded  that  OSHA 
can  grant  to  UL  the  expansion  of  its 
recognition  to  include  the  Seoul,  Korea, 
the  Neu-Isenburg,  Germany,  and  the 
Veenendaal,  Netherlands,  sites  listed 
above.  The  staff  therefore  recommended 
to  the  Assistant  Secretary  that  the 
applications  be  preUminarily  approved. 

Based  upon  the  reconunendation  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that 
Underwriters  Laboratories  Inc.  can  meet 
the  requirements  as  prescribed  by  29 
CFR  1910.7  for  expansion  of  its 
recognition.  This  preliminary  finding 
does  not  constitute  an  interim  or 
temporary  approval  of  the  applications 
for  UL. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  whether  UL  has 
met  the  requirements  of  29  CFR  1910.7 
for  expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory.  Your  comment  should 
consist  of  pertinent  written  documents 
and  exhibits.  To  consider  a  comment, 
OSHA  must  receive  it  at  the  address 


provided  above  (see  ADDRESSES),  no 
later  than  the  last  date  for  comments 
(see  DATES  above).  Should  you  need 
more  time  to  comment,  OSHA  must 
receive  your  written  request  for 
extension  at  the  address  provided  above 
no  later  than  the  last  date  for  comments. 
You  must  include  your  reason(s)  for  any 
request  for  extension.  OSHA  will  limit 
any  extension  to  30  days,  unless  the 
requester  justifies  a  longer  period.  We 
may  deny  a  request  for  extension  if  it  is 
frivolous  or  otherwise  unwarranted. 
You  may  obtain  or  review  copies  of  UL's 
requests,  the  on-site  review  reports,  and 
all  submitted  comments,  as  received,  by 
contacting  the  Docket  Office,  Room 
N2625,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address.  Docket  No. 
NRTL4-93  contains  all  materials  in  the 
record  concerning  UL's  applications. 

The  NRTL  Program  staff  will  review 
all  timely  comments  and,  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  UL's  expansion  requests.  The 
Assistant  Secretary  will  make  the  final 
decision  on  granting  the  expansion  and, 
in  making  this  decision,  may  undertake 
other  proceedings  that  are  prescribed  in 
Appendix  A  to  29  CFR  Section  1910.7. 
OSHA  will  publish  a  public  notice  of 
this  final  decision  in  the  Federal 
Register. 

Signed  at  Washington,  DC  this  11th  day  of 
December,  2002. 
John  L.  Henshaw, 
Assistant  Secretary. 

[FR  Doc.  03-121  Filed  1-3-03;  8:45  am] 
BILUNG  CODE  4510-26-4> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-150] 

Notice  Of  Prospective  Patent  License 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  PolyuMac  TechnoCore,  Inc.  of  1060 
E.  30  Street,  Hialeah,  FL  33013,  has 
applied  for  an  exclusive  license  to 
practice  the  inventions  described  in 
NASA  Case  No.  LAR-15767-1,  entitled 
"Polyimide  Precursor  Solid  Residuum," 
for  which  a  U.S.  Patent  No.  6.180.746 
was  issued  to  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration; 
NASA  Case  No.  LAR-15977-1.  entitled 
"Aromatic  Polyimide  Foam,"  for  which 


a  U.S.  Patent  No.  6,133,330  was  issued 
to  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration;  NASA  Case  No.  LAR- 
15831-1,  entitled  "Hollow  Polyimide 
Microspheres."  for  which  a  U.S.  Patent 
No.  5,994,418  was  issued  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration; 
NASA  Case  No.  LAR-15831-2.  entitled 
"Hollow  Polyimide  Microspheres,"  for 
which  a  U.S.  Patent  No.  6,235,803  was 
issued  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration;  NASA  Case  No.  LAR- 
15831-3,  entitled  "Hollow  Polyimide 
Microspheres,"  for  which  a  U.S.  Patent 
No.  6,084,000  was  issued  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration; 
and  NASA  Case  No.  LAR-15745-1, 
entitled  "Films,  Preimpregnated  Tapes 
and  Composites  made  from  Polyimide 
"Salt-like"  Solutions,"  for  which  a  U.S. 
Patent  No.  6,222,007  was  issued  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration 
filed  and  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Langley  Research  Center. 
DATE(S):  Responses  to  this  notice  must 
be  received  by  January  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  W.  Edwards,  Patent  Attorney, 
Langley  Research  Center,  Mail  Stop  212, 
Hampton,  VA  23681-2199,  telephone 
(757)  864-3230;  fax  (757)  864-9190. 

Dated:  December  30.  2002. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
[FR  Doc.  03-194  Filed  1-3-03;  8:45  am] 
BILUNG  CODE  7510-01-P 


NUCLEAR  REGULATORY 
COMIMISSION 

Safety  Analyses  of  the  Potential 
Inadvertent  Disposal  of  Two  Spent 
Fuel  Rods  at  Low-Level  Radioactive 
Waste  Facilities;  Notice  of  Availability 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  and 

request  for  public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission's  (NRC)  Office  of  Nuclear 
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Material  Safety  and  Safeguards  (NMSS) 
is  announcing  the  availability  for  public 
comment  of  a  set  of  draft  safety  analyses 
related  to  the  potential  inadvertent 
disposal  of  two  spent  fuel  rods  at  a  low- 
level  radioactive  waste  facility.  In 
November  2000,  the  licensee  for 
Millstone  Unit  1  (Dominion  Nuclear 
Connecticut,  Inc.)  informed  the  NRC 
that  the  location  of  two  spent  fuel  rods 
could  not  be  determined  and  the 
following  investigation  by  the  licensee 
concluded  that  the  two  spent  fuel  rods 
may  have  been  inadvertently  sent  for 
disposal  as  Class  C  low-level  radioactive 
waste.  One  analysis  was  prepared  for 
each  of  the  two  possible  low-level 
radioactive  waste  facilities:  the  Hanford, 
Washington  site  and  the  Barnwell, 
South  Carolina  site.  The  NRC  has 
determined,  from  these  analyses,  that 
the  potential  presence  of  the  two  fuel 
rods,  at  either  site,  would  not  constitute 
a  present  or  futiu«  risk  to  public  health 
and  safety  or  the  environment.  The  NRC 
is  seeking  public  comment  in  order  to 
receive  feedback  from  the  widest  range 
of  interested  parties  and  to  ensure  that 
all  information  relevant  to  developing 
the  safety  analyses  is  available  to  the 
NRC  staff.  The  NRC  will  review  public 
comments  received  on  the  draft 
documents.  In  response  to  those 
comments,  suggested  changes  will  be 
incorporated,  where  appropriate,  and  a 
final  dociunent  will  be  issued. 
DATES:  Comments  on  this  draft 
document  should  be  submitted  by 
March  7,  2003.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  The  draft  safety  analyses, 
"Long-Term  Hazard  of  Millstone  Unit 
I's  Missing  Spent  Fuel  Rods  Potentially 
Disposed  at  the  Barnwell  Commercial 
Low-Level  Radioactive  Waste  Disposal 
Facility"  and  "Long-Term  Hazard  of 
Millstone  Unit  I's  Missing  Spent  Fuel 
Rods  Potentially  Disposed  at  the 
Hanford  Commercial  Low-Level 
Radioactive  Waste  Disposal  Facility," 
are  available  for  inspection  and  copying 
for  a  fee  at  the  Commission's  Public 
Document  Room,  U.S.  NRC's 
Headquarters  Building,  11555  Rockville 
Pike  (First  Floor),  Rockville,  Maryland. 
They  are  also  available  electronically 
from  the  ADAMS  Electronic  Reading 
Room  on  the  NRC  Web  site  at:  http.// 
www.nrc.gov/reading-rm/adams.html 
(ADAMS  Access  Numbers:  Barnwell's 
analysis— ML023610413;  Hanford's 
analysis— ML023610424) 

Members  of  the  public  are  invited  and 
encoiu'aged  to  submit  written  comments 
to:  Christepher  McKenney,  System 
Performance  Analyst  (HP), 
Environmental  and  Performance 


Assessment  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Mail  Stop  T-7J8, 
U.  S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Hand- 
deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  MD,  between  7:30  a.m. 
and  4:15  p.m..  Federal  workdays. 
Comments  may  also  be  sent 
electronically  to  caml@nrc.gov.  Copies 
of  comments  received  may  be  examined 
at  the  ADAMS  Electronic  Reading  Room 
on  the  NRC  web  site,  and  in  the  NRC 
Public  Dociunent  Room,  11555 
Rockville  Pike,  Room  0-1F21, 
Rockville,  MD  20852.  The  NRC  Public 
Dociunent  Room  is  open  from  7:45  a.m. 
to  4:15  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Christepher  McKenney,  Mail  Stop 
T-7J8,  Environmental  and  Performance 
Assessment  Branch,  Division  of  Waste 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-6663; 
Internet:  caml@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  In 
November  2000,  the  licensee  for 
Millstone  Unit  1  (Dominion  Nuclear 
Connecticut,  Inc.)  informed  the  NRC 
that  the  location  of  two  spent  fuel  rods 
could  not  be  determined.  An 
investigative  team  was  formed  by  the 
licensee  and  completed  its  investigation 
in  October,  2001.  A  follow-up  NRC 
inspection  reviewed  the  findings  of  the 
investigation  and  agrees  with  the 
results.  The  result  of  the  investigation 
was  that  there  is  a  chance  that  the  rods 
may  have  been  unintentionally  disposed 
at  the  Hanford,  Washington,  or 
Barnwell,  South  Carolina  commercial 
low-level  radioactive  waste  disposal 
facilities.  The  most  likely  explanation 
was  that  the  rods  were  inadvertently 
shipped  to  Barnwell  in  1988,  as  part  of 
a  shipment  of  Class  C  low-level 
radioactive  waste.  These  safety  analyses 
do  not  address  the  jurisdictional  issues 
raised  by  the  potential  disposal  of  spent 
fuel  at  a  shallow  low-level  waste 
disposal  facility. 

There  are  both  short-  and  long-term 
considerations  for  reviewing  the  health 
and  safety  impacts  of  the  rods 
potentially  being  at  a  low-level 
radioactive  waste  disposal  facility. 
These  include  the  type  and  amount  of 
radioactivity  present,  the  current 
location  and  disposition  of  the 
suspected  shipments,  potential  future 
groundwater  release,  and  risk  to 
potential  inadvertent  intruders. 
Dominion  Nuclear  Connecticut,  Inc., 
provided  an  assessment  of  the  risks 
from  the  missing  fuel  on  October  5, 
2001 .  A  second  assessment  was 


provided  by  Dominion  Nuclear 
Connecticut,  Inc.,  on  May  15,  2002,  that 
responded  to  a  NRC  request  for 
additional  information.  After 
investigating  the  short-  and  long-term 
considerations,  for  the  reasons  given  in 
the  safety  analyses,  NRC  has  determined 
that  the  presence  of  the  two  fuel  rods  at 
either  low-level  radioactive  waste 
disposal  facility  does  not  constitute  a 
present  or  future  risk  to  the  public 
health  and  safety  or  the  environment. 

Commentors  are  encouraged  to  submit 
their  Written  comments  on  these  two 
safety  analyses  to  the  addresses  listed 
above.  To  ensure  efiicient  and  complete 
comment  resolution,  commentors  are 
requested  to  reference  the  section,  page, 
and  line  numbers  of  the  document  to 
which  the  comment  applies,  if  possible. 

Dated  at  Rockville,  MD,  this  24th  day  of 
December,  2092. 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  Kokaiko, 

Branch  Chief,  Environmental  and 
Performance  Assessment  Branch.  Division  of 
Waste  Management,  Office  of  Nuclear         ' 
Material  Safety  and  Safeguards. 
|FR  Doc.  03-154  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  7S90-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  for  an  Expiring 
information  Coilection:  SF-15 

AGENCY:  Office  of  Personnel  ' 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the  . 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  the 
continued  use  of  Standard  Form  15  (SF- 
15).  SF  15,  AppUcation  for  10-Point 
Veteran  Preference,  is  used  by  agencies, 
OPM  examining  offices  and  agency 
appointing  officials  to  adjudicate 
individuals'  claims  for  veterans' 
preference  in  accordance  with  the 
Veterans'  Preference  Act  of  1944. 

According  to  the  General  Services 
Administration,  45,000  SF-15s  were 
completed  last  year.  Each  form  requires 
approximately  10  minutes  to  complete. 
The  annual  estimated  burden  is  7,497 
hours. 

We  are  asking  OMB  to  approve  the 
continuation  of  the  current  SF-15.  In 
the  60  day  notice  published  July  19, 
2002,  we  annoimced  our  proposal  to 
revise  the  SF-15  and  we  invited 
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comments.  We  plan  to  submit  the 
revision  later  and  will  address  the 
comments  at  that  time. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  at 
mbtoomey@opin.gov  or  fax  to  (202)  418- 
3251.  Please  be  sure  to  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
shoidd  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  written 
comments  to: 

Ellen  Tunstall,  Assistant  Director  for 
Employment  Policy,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  6500,  Washington,  DC 
20415. 
and 
Stuart  Shapiro,  0PM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Exeoitive  Office 
Building.  NW.,  Room  10235, 
Washington,  DC  20503. 

U.S.  Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

JFR  Doc.  03-110  Filed  1-3-03;  8:45  am] 

BltUNG  COOE  632S-3»-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  0PM 
decisions,  granting  authority  to  make 
appointments  under  Schedule  C  in  the 
excepted  service  as  required  by  5  CFR 
6.1  and  213.103. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Shivery,  Director,  Washington  Service 
Center,  Employment  Service  (202)  606- 
1015. 

SUPPLEMENTARY  INFORMATION:  Appearing 
in  the  listing  below  are  the  individual 
authorities  established  imder  Schedule 
C  between  between  November  1 ,  2002 
and  November  30,  2002.  Future  notices 
will  be  published  on  the  fourth  Tuesday 
of  each  month,  or  as  soon  as  possible 
thereafter.  A  consolidated  listing  of  all 
authorities  as  of  June  30  is  published 
each  year. 

Schedule  C 

Broadcasting  Board  of  Governors 

Special  Assistant  to  the  Chairman. 
Effective  November  21,  2002. 

Special  Assistant  to  the  Chairman. 
Effective  November  22,  2002. 


Commodity  Futures  Trading 
Commission 

Administrative  Assistant  to  a 
Commissioner.  Effective  November  12, 
2002. 

Administrative  Assistant  to  the 
Commissioner.  Effective  November  21, 
2002. 

Consumer  Product  Safety  Commission 

Executive  Assistant  to  the  Chairman. 
Effective  November  14,  2002. 

General  Counsel  to  the  Chairman. 
Effective  November  21,  2002. 

Department  of  Agriculture 

Confidential  Assistant  to  the  Deputy 
Administrator,  Office  of  Coromunity 
Development.  Effective  November  6, 
2002. 

Director  of  Public  A&irs  to  the 
Administrator.  Effective  November  14, 
2002. 

Special  Assistant  to  the  Executive 
Assistant  for  Homeland  Security. 
Effective  November  15,  2002. 

Confidential  Assistant  to  the 
Administrator,  Risk  Management 
Agency.  Effective  November  20,  2002. 

Department  of  Commerce 

Special  Assistant  to  the  Executive 
Assistant,  International  Trade 
Administration.  Effective  November  12, 
2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Economic  Development. 
Effective  November  27,  2002. 

Department  of  Defense 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense  for 
White  House  Liaison.  Effective 
November  1,  2002. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense  for 
White  House  Liaison.  Effective 
November  7,  2002. 

Chief  of  Staff  to  the  Inspector  General. 
Effective  November  7,  2002. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  of  Defense  (Forces  Policy). 
Effective  November  13,  2002. 

Department  of  Education 

Confidential  Assistant  to  the  Special 
Assistant.  Effective  November  7,  2002. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Regional 
Services.  Effective  November  19,  2002. 

Special  Assistant  to  the  Director, 
White  House  Initiative  on  Hispanic 
Education.  Effective  November  19,  2002. 

Deputy  Secretary's  Regional 
Representative  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  November 
25,  2002. 


Department  of  Energy 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  National 
Security.  Effective  November  5,  2002. 

Daily  Scheduler  to  the  Director,  Office 
of  Scheduling  and  Advance.  Effective 
November  26,  2002. 

Department  of  Housing  and  Urban 
Development 

Advance  Coordinator  to  the  Director 
of  Executive  Scheduling.  Effective 
November  15,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
intergovernmental  Relations.  Effective 
November  18.  2002. 

Congressional  Relations  Officer  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Relations. 
Effective  November  18,  2002. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Relations.  Effective 
November  18.  2002. 

Assistant  for  Congressional  Relations 
to  the  Deputy  Assistant  Secretary  for 
Congressional  Relations.  Effective 
November  26,  2002. 

Department  of  Justice 

Special  Assistant  to  the  Director, 
Bureau  of  Justice  Assistance,  Office  of 
Justice  Programs.  Effective  November  7, 
2002. 

Public  Affairs  Specialist  to  the  United 
States  Attorney,  San  Antonio,  TX. 
Effective  November  20,  2002. 

Department  of  Labor 

Special  Assistant  to  the  Director  of 
Scheduling  and  Advance.  Effective 
November  21,  2002. 

Attorney-Advisor  to  the  Solicitor  of 
Labor.  Effective  November  21,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Administration  and 
Management.  Effective  November  25, 
2002. 

Department  of  State 

Program  Support  Assistant  to  the 
Foreign  Affairs  Officer  (Visits).  Effective 
November  15,  2002. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  for  Equal  Employment.  . 
Effective  November  26,  2002.     • 

Department  of  Veterans  Affairs 

Special  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Legislative  Affairs.  Effective  November 
14,  2002. 

Environmental  Protection  Agency 

Deputy  Associate  Administrator  to  the 
Associate  Administrator,  Office  of 
Congressional  Affairs.  Effective 
November  19,  2002. 
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General  Services  Administration 

Special  Assistant  to  the  Deputy 
Associate  Administrator  for  Government 
Policy.  Effective  November  18,  2002. 

Office  of  Management  and  Budget 

Senior  Advisor  (Assistant  General 
Covmsel)  to  the  General  Counsel. 
Effective  November  12,  2002. 

Confidential  Assistant  to  the 
Controller.  Effective  November  19,  2002. 

Small  Business  Administration 

Special  Assistant  to  the  Associate 
Deputy  Administrator  of 
Entrepreneurial  Development.  Effective 
November  13,  2002. 

Senior  Advisor  for  Congressional 
Affairs  (House)  to  the  Assistant 
Administrator  for  Congressional  and 
Legislative  Affairs.  Effective  November 
14,  2002. 

United  States  Tax  Court 

Secretary  (Confidential  Assistant)  to  a 
Judge.  Effective  November  4,  2002. 

(Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp.,  P.218). 

Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 
[FR  Doc.  03-1 1 1  Filed  1-3-03;  8:45  am] 

BILLING  CODE  632&-38-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Request  to  Non- 
Railroad  Employer  for  Information 
About  Annuitant's  Work  and  Earnings. 

(2)  Form(s)  submitted:  R1^231-F. 

(3)  OMB  Number:  3220-0107. 

(4)  Expiration  date  of  current  OMB 
clearance:  04/30/2003. 

(5)  Type  of  Request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other- 
for-profit. 

(7)  Estimated  annual  number  of 
respondents:  300. 

(8)  Total  annual  responses:  150. 

(9)  Total  annual  reporting  hours:  150. 

(10)  Collection  description:  Under  the 
Railroad  Retirement  Act  (RRA),  benefits 
are  not  payable  if  an  annuitant  works  for 


an  employer  covered  under  the  RRA*  or 
last  non-railroad  employer.  The 
collection  obtains  information  regarding 
an  aimuitant's  work  and  earnings  from 
a  non-railroad  employer.  The 
information  will  be  used  for 
determining  whether  benefits  should  be 
withheld. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312)  751-3363. 

Comments  regarding  the  information 
collection  should  he  addressed  to 
Ronald  J.  Hodapp,  Raihoad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois,  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB ,  at  the  Office 
of  Management  and  Budget,  Room 
10230,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Chuck  Nfierzwa,  ' 

Clearance  Officer. 

IFR  Doc.  03-131  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  7905-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  fif/e:  Pension  Plan 
Reports. 

(2)  Form(s)  submitted:  G-88p,  G-88r, 
andG-88r.l. 

(3)  OMB  Number:  3220-0089. 

(4)  Expiration  date  of  current  OMB 
clearance:  2/28/2003. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other- 
for-profit. 

(7)  Estimated  annual  number  of 
respondents:  500. 

(8)  Total  annual  responses:  1,515. 

(9)  Total  annual  reporting  hours:  203. 

(10)  Collection  description:  The 
Railroad  Retirement  Act  provides  for 
payment  of  a  supplemental  annuity  to  a 
qualified  railroad  retirement  annuitant. 
The  collection  obtains  information  from 
the  annuitant's  employer  to  determine 
(a)  the  existence  of  a  raihoad  employer's 
pension  plans  and  whether  such  plans, 
if  they  exist,  require  a  reduction  to 
supplemental  annuities  paid  to  the 
employer's  former  employees  and  (b) 


the  amount  of  supplemental  annuities 
due  railroad  employees. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312)  751-3363. 

Comments  regarding  the  information , 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois,  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB,  at  the  Office 
of  Management  and  Budget,  Room 
10230,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  03-132  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

(Extension:  Rule  llal-l(T):  OMB  Control  No. 
3235-0478;  SEC  File  No.  270-428] 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S;C.  3501  et  seq.},  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

•  Rule  llal-l(T)  Transaction 
Yielding  Priority,  Parity,  and 
Precedence. 

On  January  27,  1976,  the  Commission 
adopted  Rule  llal-l(T)  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  to  exempt 
transactions  of  exchange  members  for 
their  own  accounts  that  would 
otherwise  be  prohibited  under  section 
11(a)  of  the  Exchange  Act.  The  rule 
provides  that  a  member's  proprietary 
order  may  be  executed  on  the  exchange 
of  which  the  trader  is  a  member,  if, 
among  other  things:  (1)  The  member 
discloses  that  a  bid  or  offer  for  its 
account  is  for  its  account  to  any  member 
with  whom  such  bid  or  offer  is  placed 
or  to  whom  it  is  communicated;  (2)  any 
such  member  through  whom  that  bid  or 
offer  is  communicated  discloses  to 
others  participating  in  effecting  the     - 
order  that  it  is  for  accoimt  of  a  member; 
and  (3)  immediately  before  executing 
the  order,  a  member  (other  than  a 
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specialist  in  such  security)  presenting 
any  order  for  the  account  of  a  member 
on  the  exchange  clearly  announces  or 
otherwise  indicates  to  the  specialist  and 
to  other  members  then  present  that  he 
is  presenting  an  order  for  the  account  of 
a  member. 

Without  diese  requirements,  it  would 
not  be  possible  for  the  Conmiission  to 
monitor  its  mandate  under  the  Exchange 
Act  to  promote  fair  and  orderly  markets 
and  ensure  that  exchange  members 
have,  as  the  principle  purpose  of  their 
exchange  memberships,  the  conduct  of 
a  public  securities  business. 

There  are  approximately  1 ,000 
respondents  that  require  an  aggregate 
total  of  333  hours  to  comply  with  this 
rule.  Each  of  these  approximately  1 ,000 
respondents  makes  an  estimated  20 
annual  responses,  for  an  aggregate  of 
20,000  responses  per  year.  Each 
response  takes  approximately  1  minute 
to  complete.  Thus,  the  total  compliance 
burden  per  year  is  333  hours  (20,000 
minutes/60  minutes  per  hour  =  333 
hours).  The  approximate  cost  per  hoiu- 
is  $100,  resulting  in  a  total  cost  of 
compliance  for  the  respondents  of 
$33,333  (333  hours  @  $100). 

Compliance  with  Rule  lla-l(T)  is 
necessary  for  exchange  members  to 
make  transactions  for  their  own 
accounts  imder  a  specific  exemption 
from  the  general  prohibition  of  such 
transactions  under  section  11(a)  of  the 
Exchange  Act.  Compliance  with  Rule 
lla-l(T)  does  not  involve  the  collection 
of  confidential  information.  Rule  11a- 
1(T)  does  not  have  a  record  retention 
requirement  per  se.  However,  responses 
made  pursuant  to  Rule  lla-l(T)  are 
subject  to  the  recordkeeping 
requirements  of  Rules  17a-3  and  17a— 4. 
Please  note  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  niunber. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Action  Associate  Executive 
Director  for  the  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 


Dated:  December  20,  2002. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  03-138  Filed  1-3-03;  8:45  am) 

BILLING  COO€  8010-01 -P 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47105;  File  No.  SR-Amex- 
2002-99] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  a  Six-Month  Extension  of 
the  Exchange's  Pilot  Program  for 
Automatic  Execution  of  Orders  for 
Exchange  Traded  Funds 

December  30,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
4,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  describedan 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  proposed  rule  change  has  been  filed 
by  the  Amex  as  a  "non-controversial" 
rule  change  under  Rule  19b-4(f)(6) 
under  the  Act.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  seeks  a  six-month 
extension  of  Amex  Rule  128 A  to 
continue  its  pilot  program  for  the 
automatic  execution  of  orders  for 
Exchange  Traded  Funds  ("ETFs"),  with 
certain  modifications  as  described 
below.  Proposed  changes  to  the  text  of 
Rule  128A  are  set  forth  below.*  New  text 
is  in  italics.  Deleted  text  is  in  brackets. 

Automatic  Execution  for  Exchange 
Traded  Funds 

Rule  128A.  The  Exchange  shall 
determine  the  size  and  other  parameters 
of  orders  eligible  for  execution  by  its 
Automatic  Execution  System  (Auto-Ex). 
An  Auto-Ex  eligible  order  for  any 
account  in  which  the  same  person  is 
directly  or  indirectly  interested  may 


only  be  entered  at  intervals  of  no  less 
than  10  [30]  seconds  between  entry  of 
each  such  order  on  the  same  side  of  the 
market  in  a  security.  Members  and 
member  organizations  are  responsible 
for  establishing  procedures  to  prevent 
orders  in  a  security  on  the  same  side  of 
the  market  for  any  account  in  which  the 
same  person  is  directly  or  indirectly 
interested  from  being  entered  at 
intervals  of  less  than  10  [30]  seconds. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Rasis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

On  June  19,  2001,  the  Commission 
approved  the  Exchange's  proposal, 
adopted  as  Amex  Rule  128A,  to  permit 
the  automatic  execution  of  orders  for 
ETFs  on  a  six-month  pilot  program 
basis. 5  Since  that  time,  the  Exchange 
has  extended  the  pilot  program  twice,  in 
December  2001  and  June  2002,  each 
time  for  six  months.^  The  Exchange  now 
seeks  to  extend  the  pilot  program,  with 
certain  modifications,  for  an  additional 
six  months. 

Since  1986,  the  Exchange  has  had  an 
automatic  order  execution  feature 
("Auto-Ex")  for  eligible  orders  in  listed 
options.  The  Chicago  Board  Options 
Exchange,  Philadelphia  Stock  Exchange, 
and  Pacific  Exchange  established 
similar  automatic  option  order 
execution  features  at  about  the  same 
time  as  the  Amex,  and  the  newest 
options  exchange,  the  International 
Securities  Exchange,  also  featiu'es 
automatic  order  execution.  Auto-Ex, 


>  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

3  17CFR240.19b-4(fl(6). 

*The  Commentary  lo  Rule  128A,  providing 
details  of  the  pilot  program  that  are  summarized  in 
Section  U  of  this  notice,  will  remain  unchanged. 


5  See  Securities  Exchange  Act  Release  No.  44449 
(Fune  19,  2001),  66  FR  33724  (June  25.  2001)  ("June 
2001  Release")  (approving  File  No.  SR-Amex- 
2001-29). 

8  See  Securities  Exchange  Act  Release  Nos.  45176 
(December  20,  2001),  66  FR  67582  (December  31. 
2001)  and  46085  (June  17,  2002)  67  FR  42836  (June 
25,  2002)  (notices  of  filing  and  immediate 
effectiveness  of  File  Nos.  SR-Amex-2001-105  and 
SR-Amex-2002-42,  respectively). 
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accordingly,  has  been  a  standard  feature 
of  the  options  markets  for  a  number  of 
years. 

In  1993,  the  Amex  commenced 
trading  Standard  and  Poor's  Depositary 
Receipts®  ("SPDRs®"),  the  first  ETF  to 
be  listed  and  traded  on  the  Exchange. 
ETFs  are  individual  securities  that 
represent  a  fractional,  imdivided 
interest  in  a  portfolio  of  securities. 
Currently,  more  than  100  ETFs  are  listed 
on  the  Amex.  Like  an  option,  an  ETF  is 
a  derivative  security,  and,  according  to 
the  Amex,  its  price  is  a  function  of  the 
value  of  the  portfolio  of  secvu'ities 
imderlying  the  ETF.  Thus,  as  is  the  case 
with  options,  the  Exchange  asserts  that 
it  is  not  the  price  discovery  market  for 
ETFs,  and  that  the  price  discovery 
market  is  the  market  or  markets  where 
the  underlying  securities  trade. 

The  Exchange  is  now  proposing  to 
extend  its  current  Auto-Ex  technology 
for  an  additional  six  months  to  ETFs 
hsted  under  Amex  Rules  1002,  1002 A, 
and  1202.  The  Amex  represents  that  this 
will  provide  investors  that  send  eligible 
orders  to  the  Exchange  with  faster 
executions  than  they  otherwise  would 
receive.  The  Exchange  believes  that 
many  investors  desire  rapid  executions 
in  trading  securities  that  are  priced 
derivatively  since  the  value  of  the 
underlying  instruments  may  fluctuate 
diuing  order  processing.  The  Amex, 
moreover,  will  continue  imder  the  pilot 
extension  to  incorporate  a  price 
improvement  algorithm  into  Auto-Ex  for 
ETFs,  thus  to  provide  investors  with 
better  execution  prices  on  their  orders. 
The  price  improvement  algorithm  works 
in  the  following  manner: 

When  the  Amex  establishes  the 
National  Best  Bid  or  Offer  ("NBBO"),' 
Auto-Ex  is  progranuned  to  execute 
eligible  incoming  ETF  orders  at  the  APQ 
plus  a  programmable  number  of  trading 
increments  with  respect  to  the  Amex 
bid,  and  less  a  programmable  number  of 
trading  increments  in  the  case  of  the 
Amex  offer.  For  example,  if  the  APQ 
were  90.10  to  90.20,  and  the  APQ 


constituted  the  NBBO,  incoming  sell 
orders  might  be  automatically  executed 
at  90.12  (the  Amex  bid  plus  two  ticks) 
and  incoming  buy  orders  might  be 
executed  at  90.18  (the  Amex  offer  less 
two  ticks).  If  the  Amex  does  not 
establish  the  NBBO,  Auto-Ex  is 
programmed  to  execute  eligible 
incoming  ETF  orders  at  or  better  than 
the  NBBO  up  to  a  specified  number  of 
trading  increments  relative  to  the  APQ.^ 
Auto-Ex  executes  an  eligible  order  at  the 
improved  price  relative  to  the  APQ 
imless  such  execution  would  result  in  a 
trade-through  with  respect  to  the  price 
of  an  away  market  that  is  a  participant 
in  the  Intermarket  Trading  System 
("ITS").  If  a  trade  through  would  resuU, 
the  order  is  routed  to  the  specialist  for 
electronic  processing  through  the  Amex 
electronic  order  book.^ 

For  example,  assume  that  Auto-Ex  is 
programmed  to  execute  the  order  at  the 
Amex  bid  plus  two  ticks.  If  the  Amex 
bid  were  90,  and  an  away  ITS  market 
were  bidding  90.01,  an  incoming  sell 
order  would  be  automatically  executed 
on  the  Amex  at  90.02.  Continuing  with 
this  example,  if  the  away  market  were 
bidding  90.02,  an  incoming  sell  order 
would  be  automatically  executed  on  the 
Amex  at  90.02  (matching  the  away 
market).  If  the  away  market  were 
bidding  90.03,  the  incoming  sell  order 
would  not  be  automatically  executed. 
Instead,  it  would  be  routed  to  the 
specialist  for  electronic  processing 
through  the  Amex  electronic  order  book. 

The  amoimt  of  price  improvement 
that  the  system  provides,  both  when  the 
Amex  establishes  the  NBBO  and  when 
it  does  not,  is  determined  by  the  Auto- 
Ex  Enhancements  Committee 
("Committee")  upon  the  request  of  a 
specialist  and  may  differ  among  ETFs. 
The  Committee  consists  of  the 
Exchange's  fom-  Floor  Governors  and 
the  Chairmen  (or  their  designees)  of  the 
Specialists  Association,  Options  Market 
Makers  Association,  and  the  Floor 
Brokers  Association,  respectively.  The 
Exchange  anticipates  that  the  amount  of 


price  improvement  will  vary  among 
securities  based  upon  such  factors  as  the 
width  of  the  spread,  the  volatility  of  the 
basket  of  securities  underlying  the  ETF, 
and  liquidity  of  available  hedging 
vehicles.  The  amount  of  price 
improvement  may  be  adjusted  intra-day 
by  the  Committee. 

As  detailed  in  Amex  Rule  128A, 
Auto-Ex  for  ETFs  with  price 
improvement  is  unavailable  when  the 
spread  is  at  a  specified  minimum  and 
maximum  variation,  which  may  be 
adjusted  security  to  security.  The 
Committee  will  determine,  upon  the 
request  of  a  specialist,  the  minimum 
and  meiximum  spreads  at  which  Auto- 
Ex  is  unavailable.  As  further  provided 
in  the  rule,  Auto-Ex  is  also  unavailable 
with  respect  to  incoming  sell  orders 
when  the  Amex  bid  is  for  100  shares, 
and  similarly  unavailable  with  respect 
to  incoming  buy  orders  when  the  Amex 
offer  is  for  100  shares. 

Orders  that  are  otherwise  Auto-Ex 
eligible  orders  are  also  routed  to  the 
specialist,  and  not  automatically 
executed,  in  situations  where  the 
specialist  in  conjimction  with  a  Floor 
Governor  or  two  Floor  Officials 
determine  that  quotes  are  not  reliable 
and  the  Exchange  is  experiencing 
commimications  or  systems  problems, 
"fast  markets,"  or  delays  in  the 
dissemination  of  quotes.  Members  and 
member  organizations  are  notified  when 
the  Exchange  has  determined  that 
quotes  are  not  reliable  prior  to 
disengaging  Auto-Ex. 

Specialists  and  Registered  Options 
Traders  ("ROTs")  that  sign  onto  the 
system  are  automatically  allocated  the 
contra  side  of  Auto-Ex  trades  for  ETFs. 
Due  to  the  automatic  price  improvement 
feature,  the  specialist  and  ROTs  that 
sign  onto  Auto-Ex  for  ETFs  are  deemed 
to  be  on  parity  for  purposes  of  allocating 
the  contra  side  of  ETF  Auto-Ex  trades. 
Amex  Rule  128 A  incorporates  the 
following  methodology  for  the 
allocation  of  the  contra  side  to  Auto-Ex 
ETF  trades. 


Approximate  number  of 

trades  allocated  to  the 

specialist  throughout  ttie 

day  ("target  ratio") 

(percent) 


60 
40 


Approximate  numt}er  of 

trades  allocated  ROTs 

signed  on  to  auto-ex 

ttiroughout  the  day  ("target 

ratio") 

(percent) 


40 
60 


'The  term  "establish"  as  used  in  this  context  of 
Amex  Rule  128 A  means  that  the  Amex  Published 
Quote  ("APQ")  is  currently  at  the  NBBO,  regardless 
of  whether  or  not  the  Amex  was  the  first  exchange 
to  be  at  that  price.  See  June  2001  Release,  supra 
note. 

'The  number  of  trading  increments  designated 
for  price  improvement  when  the  Amex  establishes 


the  NBBO  may  be  different  than  the  number  of 
increments  designated  for  price  improvement  when 
the  Amex  does  not  establish  the  NBBO.  Id. 

»Once  an  order  that  is  Auto-Ex  eligible  is  sent  to 
the  Exchange,  the  person  that  initiated  the  order  has 
00  control  over  its  execution.  This  is  the  case 
regardless  of  whether  the  order  is  executed  by  Auto- 
Ex  or  is  executed  by  the  specialist  because  Auto- 


Ex  is  unavailable.  If  the  order  is  routed  to  the 
specialist  for  handling  because  Auto-Ex  is 
unavailable,  the  specialist  does  not  know  if  Ike 
order  is  for  the  account  of  a  broker-dealer  or  for  the 
account  of  a  customer.  This  information  is  in.the 
Exchange's  order  processing  systems  and  is 
unavailable  to  the  specialist. 
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Number  of  ROTs  signed  on  to  aulo-ex  in  a  crowd 


5-7  ...." 

8-15  

16  or  more 


Approximate  number  of 

trades  allocated  to  the 

specialist  throughout  the 

day  ("target  ratio") 

(percent) 


Approximate  number  of 

trades  allocated  ROTs 

signed  on  to  auto-ex 

throughout  the  day  ("target 

ratio") 

(percent) 


70 
75 
80 


At  the  start  of  each  trading  day,  the 
sequence  in  which  trades  are  to  be 
allocated  to  the  specialist  and  ROTs 
signed  onto  Auto-Ex  is  randomly 
determined.  Auto-Ex  trades  then  are 
automatically  sdlocated  in  sequence  on 
a  rotating  basis  to  the  specialist  emd  to 
the  ROTs  that  have  signed  onto  the 
system  so  that  the  specialist  and  the 
crowd  achieve  their  "target  ratios"  over 
the  course  of  a  trading  session.  If  an 
Auto-Ex  eligible  order  is  greater  than 
100  shares,  Auto-Ex  divides  the  trade 
into  lots  of  100  shares  each.  Each  lot  is 
considered  a  separate  trade  for  purposes 
of  determining  target  ratios  and 
allocating  trades  within  Auto-Ex. 

Round  lot  orders  delivered  to  the  post 
electronically  for  2,000  shares  or  less  are 
eligible  for  Auto-Ex  for  ETFs.  Orders  for 
an  account  in  which  a  market  maker  in 
ETFs  registered  as  such  on  another 
market  has  an  interest  are  ineligible  for 
Auto-Ex  for  ETFs.  If  orders  for  such 
market  makers  were  eligible  for  Auto-Ex 
with  price  improvement,  the  Exchange 
represents,  Amex  specialists  and  ROTs 
would  be  unable  to  make  markets  with 
the  proposed  liquidity  for  other 
investors.  (Orders  for  Amex  Registered 
Traders  are  ineligible  for  Auto-Ex  for 
ETFs  pursuant  to  Commentaries  .04  and 
.05  to  Rule  111  and  Amex  Rule  950(c).) 

The  Exchange  proposes  that  Amex 
Rule  128A  now  stipulate  that  Auto-Ex 
eligible  orders  for  any  account  in  which 
the  same  person  is  directly  or  indirectly 
interested  may  be  entered  only  at 
intervals  of  10  seconds  or  more  between 
the  entry  of  each  such  order  in  an 
ETP  10  7he  Exchange  states  that  Amex 
specialists  and  ROTs  are  willing  to 
provide  Auto-Ex  with  price 
improvement  for  orders  of  a  certain  size. 
If  persons  were  allowed  to  enter  more 
than  one  Auto-Ex  eligible  order  for  an 
accoimt  in  which  they  had  a  direct  or 
indirect  interest  at  intervals  of  less  than 
10  seconds,  according  to  the  Exchange, 
Amex  specialists  and  ROTs  would  be 
unable  to  make  markets  with  the 
proposed  liquidity  for  all  investors. 
Under  Amex  Rule  128 A,  members  and 
member  organizations  are  responsible 


'°The  proposed  rule  change  reduces  the  interval 
h-om  30  seconds  to  10  seconds,  as  discussed  in 
Section  II.C.  below. 


for  establishing  procedures  to  prevent 
orders  for  any  account  in  which  the 
same  person  is  directly  or  indirectly 
interested  from  being  entered  at 
intervals  of  less  than  10  seconds  with 
respect  to  an  ETF. 

The  specialist  may  request  the 
Exchange  to  increase  the  maximum  size 
of  Auto-Ex  eligible  orders.  Under  Amex 
Rule  128A,  such  requests  are  reviewed 
by  the  Committee,  which  approves, 
disapproves,  or  conditionally  approves 
such  requests.  The  rule  directs  the 
Committee  to  balance  the  interests  of 
investors,  the  specialist,  ROTs  in  the 
crowd,  and  the  Exchange  in  determining 
whether  to  grant  a  request  to  increase 
the  size  of  Auto-Ex  eligible  orders.  The 
Committee  also  may  consider  requests 
from  the  specialist  or  ROTs  to  reduce 
the  size  of  Auto-Ex  eligible  orders, 
balancing  the  same  interests  that  it 
would  consider  in  reviewing  a  request 
to  increase  the  size  of  Auto-Ex  eligible 
orders.  The  Coimnittee  is  not  permitted, 
however,  to  reduce  the  size  of  Auto-Ex 
eligible  orders  below  2,000  shares. 

In  addition,  under  Amex  Rule  128 A, 
the  Committee  may  delegate  its 
authority  to  one  or  more  Floor 
Governors.  The  rule  provides,  however, 
that  the  Committee  must  meet  promptly 
to  review  a  Floor  Official's  decision  in 
the  event  that  a  Floor  Governor  acts 
pursuant  to  delegated  authority. 

Amex  Rule  128 A  further  provides  that 
in  the  event  of  system  problems  or 
unusual  market  conditions,  a  Floor 
Governor  is  permitted  to  reduce  the  size 
of  Auto-Ex  eligible  orders  below  2,000 
shares  or  increase  the  size  of  Auto-Ex 
eligible  orders  up  to  5,000  shares.  Any 
such  change  is  temporary  and  lasts  only 
until  the  end  of  the  unusual  market 
condition  or  the  correction  of  the  system 
problem.  Members  and  member 
organizations  will  be  notified  when  the 
size  of  Auto-Ex  eligible  orders  is 
adjusted  due  to  system  problems  or 
unusual  market  conditions. 

Amex  Rule  128A  also  provides  that 
the  Chairman  and  Vice  Chairman  of  the 
Exchange,  acting  jointly,  will  determine 
which  ETFs  are  Auto-Ex  eligible. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  chemge  is  consistent  with 


Section  6(b)  of  the  Act "  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act '  2  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest,  and  is  not  designed  to 
permit  imfair  discrimination  between 
customers,  issuers,  brokers  and  dealers. 
The  proposed  rule  change  will  allow 
the  Auto-Ex  for  ETFs  pilot  program  to 
continue  for  an  additional  six  months. 
The  proposal  also  facilitates  the 
comparison  and  settlement  of  trades 
since  Auto-Ex  transactions  result  in 
"locked-in"  trades.  Auto-Ex  for  ETFs, 
moreover,  automatically  provides 
investors  with  price  improvement  on 
their  orders. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act.  The 
Exchange  believes  the  proposal,  in  fact, 
will  enhance  competition  among 
markets  and  market  makers  and  thereby 
benefit  investors  by  allowing  the 
Exchange  to  continue  to  provide  Auto- 
Ex  for  ETFs  with  price  improvement. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

A  member  firm  submitted  a  comment 
letter  to  the  Commission  dated 
September  4,  2002,  on  SR-Amex-2002- 
42  (the  previous  extension  of  the  Auto- 
Ex  for  ETFs  Pilot).  In  this 
correspondence,  the  member 
organization  objected  to  the  30-second 
"speed  birnip"  in  Rule  128A  and  sought 


1115U.S.C.  78flb). 
•M5  U.S.C.  78f[b)(5). 
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clarification  that  the  30-second  window 
appUed  only  to  electronic  orders  on  the 
same  side  of  the  market  in  a  security. 
On  November  20,  2002,  the  Amex  Board 
authorized  revisions  to  Rule  128A  to 
reduce  the  speed  bump  to  10  seconds 
(less  than  the  15  second  window  that  is 
standard  at  options  exchanges]  and  to 
clarify  that  the  new,  10  second,  window 
only  applies  to  orders  on  the  same  side 
of  the  market  in  a  security.  The 
Exchange  believes  that  it  has  addressed 
the  concerns  articulated  by  the  member 
organization. 

n.  Date  of  Efifectiveness'of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
(1)  does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms,  does  not  become 
operative  imtil  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate.  The 
proposed  rule  change  has  therefore 
become  effective  pvusuant  to  Section 
19(b)(3)(A)  of  the  Act "  and  Rule  19b- 
4(f)(6)  thereunder.!" 

The  Amex  has  requested  that  the 
Commission  waive  the  usual  five-day 
notice  and  30-day  pre-operative  waiting 
periods.  The  Commission  believes  that 
it  is  consistent  with  the  protection  of 
investors  and  the  public  interest  to 
accelerate  the  operative  date  and  to 
waive  the  five-day  notice  period  so  that 
the  pilot  can  continue  without  the  30- 
day  delay.  Thus,  the  Conunission 
waives  the  five-day  notice  period  and 
designates  that  the  proposal  become 
operative  immediately. '^  The  pilot 
extension  will  expire  Jiuie  19,  2003. 

At  any  time  within  60  days  of  the 
filing  of  this  proposed  rule  change,  the 
Commission  may  siunmarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


"15U.S.C.  78s(bK3)(A). 

>«  17  CFR  240.19b-4(f)(6). 

'*  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

'»17  CFR  240.19b-4(£ll6). 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-99  and  should  be 
submitted  by  January  27,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-182  Filed  1-3-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^7103;  File  No.  SR-NASO- 
2002-180] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  National  Association  of  Securities 
Dealers,  Inc.  Regarding  the  Prohibition 
Against  Guarantees  and  Sharing  in 
Customer  Accounts 

December  30,  2002. 

Piu'suant  to  Section  19(b)(1)  of  the 
Seciu-ities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
18,  2002,  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  NASD.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 


"1.7  CFR  200.30-3(a)(12). 
'15U.S.C.  78s(b)(l)■ 
^17CFR240.19b-4. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  Rule 
2330(e)  to  clarify  that  members  and 
their  associated  persons  are  prohibited 
from  guaranteeing  any  customer  against 
loss  in  connection  with  any  securities 
transaction  or  in  any  securities  account 
of  such  customer.  In  addition,  NASD  is 
proposing  that  associated  persons  obtain 
written  authorization  from  their 
employing  member  firm  and  the 
customer  prior  to  sharing  in  a 
customer's  account  under  Rule  2330(f). 
The  proposed  rule  change  to  Rule 
2330(f)  also  deletes  the  requirement  that 
members  and  associated  persons  obtain 
the  written  authorization  of  the  member 
carrying  the  accoimt  prior  to  sharing  in 
a  customer's  account.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  in  italics;  proposed 
deletions  are  in  [brackets]. 

*         *■        *         *         * 

», 

A.  2330.  Customers'  Secmities  or  Fimds 
(a)  Through  (d)  No  Change. 

(e)  Prohibition  Against-Guarantees 

No  member  or  person  associated  with 
a  member  shall  guarantee  a  customer 
against  loss  in  connection  with  any 
securities  [accoimt]  transaction  or  in 
any  securities  account  of  such  customer 
[carried  by  the  member  or  in  any 
securities  transaction  effected  by  the 
member  with  or  for  such  customer]. 

(f)  Sharing  in  Accounts:  Extent 
Permissible 

(1)(A)  Except  as  provided  in 
paragraph  (f)(2)  no  member  or  person 
associated  with  a  member  shall  share 
directly  or  indirectly  in  the  profits  or 
losses  in  any  account  of  a  customer 
carried  by  the  member  or  any  other 
member;  provided,  however,  that  a 
member  or  person  associated  with  a 
member  may  share  in  the  profits  or 
losses  in  such  an  account  if  (i)  such 
[member  or]  person  associated  with  a 
member  obtains  prior  written 
authorization  from  the  member 
[carrying  the  account]  employing  the 
associated  person;  (ii)  such  member  or 
person  associated  with  a  member 
obtains  prior  written  authorization  from 
the  customer;  and  (iii)  [the]  such 
member  or  person  associated  with  a 
member  [shall]  shares  in  the  profits  or 
losses  in  any  account  of  such  customer 
only  in  direct  proportion  to  the  financial 
contributions  made  to  such  account  by 
either  the  member  or  person  associated 
with  a  member. 

(B)  Exempt  from  the  direct 
proportionate  share  limitation  of 
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paragraph  (f)(l)(A)(iii)  are  accounts  of 
the  iminediate  family  of  such  member  or 
person  associated  with  a  member.  For 
purposes  of  this  Rule,  the  term 
"immediate  family"  shall  include 
parents,  mother-in-law  or  father-in-law, 
husband  or  wife,  children  or  any 
relative  to  whose  support  the  member  or 
person  associated  with  a  member  ' 
otherwise  contributes  directly  or 
indirectly. 

(2)  Notwithstanding  the  prohibition  of 
paragraph  (f)(1),  a  member  or  person 
associated  with  a  member  that  is  acting 
as  an  investment  adviser  (whether  or 
not  registered  as  such)  may  receive 
compensation  based  on  a  share  in 
profits  or  gains  in  an  account  if  (i)  [the 
member  or]  such  person  associated  with 
a  member  seeking  such  compensation 
obtains  prior  written  authorization  from 
the  member  [carrying  the  account) 
employing  the  associated  person;  (ii) 
such  member  or  person  associated  with 
a  member  seeking  such  compensation 
obtains  prior  written  authorization  from 
the  customer;  (,]  and  (Hi)  all  of  the 
conditions  in  Rule  205-3  of  the 
Investment  Advisers  Act  of  1940  (as  the 
same  may  be  amended  from  time  to 
time)  are  satisfied. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
simmiaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Pvirpose 

The  proposed  rule  change  amends 
NASD  rules  regarding  the  prohibition 
against  guarantees  and  requirements 
governing  sharing  in  customer  accounts. 
Earlier  this  year,  in  response  to  requests 
for  interpretive  guidance,  NASD 
reviewed  the  application  of  these  rules. 
Based  on  its  review,  NASD  is  proposing 
changes  to  tfiese  rules  to  clarify  their 
scope  and  enhance  their  effectiveness. 


Rule  2330(e)- 
Guarantees 


-Prohibition  Against 


NASD  Rule  2330(e)  currently 
prohibits  a  member  or  its  associated 
persons  from  gueiranteeing  a  customer 
against  loss  in  any  customer's  account 
that  is  carried  by  the  member  and  in  any 
securities  transaction  effected  by  the 
member  with  or  for  the  customer.  A 
strict  reading  of  the  rule  would  limit  its 
application  to  only  those  guarantees 
made  by  the  member  (or  the  member's 
associated  persons)  carrying  the 
customer's  account  and  those 
guarantees  made  by  the  member  (or  the 
member's  associated  persons)  effecting  a 
securities  transaction  with  or  for  the 
customer.  Consequently,  guarantees 
such  as  those  made  by  an  associated 
person  to  customers  whose  accounts  are 
not  carried  by  that  associated  person's 
member  potentially  would  not  be 
prohibited  under  this  reading  of  the 
rule.  Similarly,  guarantees  made  by  an 
associated  person  to  customers  whose 
securities  transactions  are  not  effected 
by  that  associated  person's  member 
potentially  would  not  be  prohibited 
under  this  strict  reading. 

NASD  proposes  to  amend  Rule 
2330(e)  to  clarify  that  the  rule  prohibits 
a  member  and  its  associated  persons 
from  making  guarantees  to  any  customer 
because  such  guarantees  create  the 
expectation  that  the  customer  is 
insulated  from  market  risk  intrinsic  in 
securities  ownership  cind  may  induce 
the  customer  to  engage  in  a  securities 
transaction  that  is  not  otherwise 
appropriate  for  the  customer.  Even  prior 
to  the  adoption  of  Rule  2330(e) 
(formerly  Article  III,  Section  19(e)  of  the 
NASD  Rules  of  Fair  Practice),  the  SEC 
stated,  with  respect  to  guarantees,  that 
"the  observance  of  just  and  equitable 
principles  of  trade  does  not  permit  the 
use  of  statements  which  lead  an  unwary 
piirchaser  to  the  mistaken  belief  that  his 
transactions  are  free  of  risk."  ^ 

The  proposed  rule  change  will  clarify 
that  members  and  their  associated 
persons  are  prohibited  from  making 
guarantees  to  any  customer,  not  just 
those  customers  whose  accounts  are 
carried  by  the  member  or  those 
customers  for  whom  a  member  is 
effecting  a  securities  transaction.'* 


3  In  the  Matter  of  Philips  6-  Company.  37  S.E.C. 
66,  71  (1956). 

■•The  proposed  rule  change  is  not,  however, 
intended  to  affect  the  types  of  guarantees  that 
currently  are  permitted  under  the  rule;  rather,  the 
proposed  amendment  seeks  to  clarify  the 
circumstances  under  which  certain  guarantees 
would  be  prohibited.  For  example,  a  "guarantee" 
that  is  extended  to  all  holders  of  a  particular 
security  by  an  issuer  as  part  of  that  security 
generally  would  not  be  prohibited  under  Rule 
2330(e). 


Rule  2330(f) — Sharing  in  Accoimts 

NASD  Rule  2330(f)  currently 
prohibits  members  and  associated 
persons  from  sharing  in  the  profits  or 
losses  in  a  customer's  account  except 
under  certain  limited  conditions.''  Rule 
2330(f)(1)(A)  permits  a  member  or 
person  associated  with  a  member  to 
share  in  the  profits  or  losses  in  a 
customer's  account  if  such  member  or 
person  associated  with  a  member 
obtains  prior  written  authorization  from 
the  member  that  is  carrying  the  account 
and  the  sharing  is  proportionate  to  the 
member's  or  associated  person's 
contributions  to  the  account.  NASD 
Rule  2330(f)(2)  permits  a  member  or 
person  associated  with  a  member  that 
acts  as  an  investment  adviser  to  receive 
compensation  based  on  a  share  in  the 
profits  or  gains  in  a  customer's  account 
if  such  member  or  person  associated 
with  a  member  obtains  prior  written 
authorization  from  the  member  that  is 
carrying  the  account,  and  the  conditions 
specified  in  Rule  205-3  under  the 
Investment  Advisers  Act  of  1940  are 
satisfied. 

Currently,  both  Rule  2330(f)(1)(A)  and 
Rule  2330(f)(2)  require  the  member  or 
associated  person  that  is  sharing  in  the 
profits  or  losses  in  a  customer's  account 
to  obtain  the  prior  written  authorization 
of  the  member  that  is  carrying  the 
account.  These  rules  do  not  necessarily 
require  an  associated  person  to  obtain 
the  prior  written  authorization  of  his  or 
her  employing  member  when  sharing  in 
the  profits  or  losses  in  a  customer's 
account.  Employing  members  only 
would  be  notified  if  they  also  were  the 
carrying  member  of  the  account  or  if  the 
arrangement  triggered  application  of 
another  NASD  rule,  e.g..  Rules  3030 
(Outside  Business  Activities  of  an 
Associated  Person),  3040  (Private 
Securities  Transactions  of  an  Associated 
Person),  or  3050  (Treinsactions  for  or  by 
Associated  Persons).^  NASD  believes 


5  For  example,  this  provision  formed  the  basis  of 
an  NASD  enforcement  action  against  Credit  Suisse 
First  Boston,  Inc.  in  which  NASD  found  that  Credit 
Suisse  First  Boston's  practice  of  sharing  in  the 
profits  in  customers'  accounts  in  exchange  for 
allocating  initial  public  offering  securities  to  such 
customers  violated  Rule  2330(f).  In  January  2002, 
Credit  Suisse  First  Boston  settled  this  matter 
without  admitting  or  denying  the  allegations.  See 
Credit  Suisse  First  Boston  Corporation.  Letter  of 
Acceptance,  Waiver  and  Consent,  No.  CAF020002 
(Jan.  22.  2002). 

"  Rule  3030,  among  other  things,  requires  that 
associated  persons  notify  their  employer  member  of 
any  business  activity  outside  the  scope  of  their 
relationship  with  the  member.  Rule  3040.  among 
other  things,  requires  that  associated  persons  obtain 
written  approval  from  their  employer  member 
before  engaging  in  any  securities  transaction  for 
which  they  have  or  may  receive  selling 
compensation  outside  the  regular  course  or  scope 
of  their  employment  with  the  member.  Rule  3050, 
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that  the  current  requirement  of  receiving 
authorization  from  (and  only  from)  the 
carrying  member  of  the  customer 
account  in  which  a  member  or 
associated  person  intends  to  share  is  not 
the  most  effective  regulatory  approach 
to  address  the  potential  risks  of  such 
arrangements.  NASD  believes  that  it  is 
important  that  employing  members  be 
notified  and  affirmatively  authorize 
sharing  in  a  customer's  account  so  that 
they  are  better  able  to  supervise  their 
associated  persons  and  ensure 
compliance  with  NASD  rules  and  other 
applicable  laws  and  regulations. 

In  addition,  neither  Rule  2330(f)(1)(A) 
nor  Rule  2330(f)(2)  require  a  member  or 
its  associated  persons  to  obtain  the  prior 
written  authorization  of  the  customer  in 
whose  account  they  intend  to  share. 
NASD  believes  that  it  is  important  for  a 
customer  to  provide  his  or  her  written 
approval  prior  to  a  member  or  its 
associated  persons  sharing  in  the  profits 
or  losses  in  that  customer's  account. 
NASD  believes  that  it  is  important  that 
customers  be  provided  the  opportunity 
to  affirmatively  authorize  a  member  or 
associated  person  to  share  in  their 
accounts. 

Therefore,  NASD  is  proposing  to 
amend  Rules  2330(f)(1)(A)  and 
2330(f)(2)  to  require  that,  when  sharing 
in  a  customer's  account,  associated 
persons  obtain  the  prior  written 
authorization  of  their  employing 
member  and  that  members  and  their 
associated  persons  obtain  the  prior 
written  authorization  of  the  customer  in 
whose  account  they  will  be  shariiig. 
NASD  notes  that,  notwithstanding  a 
member's  or  associated  person's 
compliance  with  the  requirements  of 
Rule  2330(f),  the  conduct  permitted 
under  Rule  2330(f)  may  trigger  notice 
and  other  requirements  under  other 
NASD  rules,  including  NASD  Rules 
3030,  3040,  and  3050.  Rule  2330(f)  does 
not  affect  the  applicability  of  such  other 
rules  to  these  arrangements. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act,^  which 
require,  among  other  things,  that  the 
Association's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 


among  other  things,  requires  an  associated  person 
to  notify  his  or  her  employer  member  in  writing 
prior  to  opening  an  account  or  placing  an  initial 
order  for  the  purchase  or  sale  of  securities  with 
another  member  and  to  notify  that  member  in 
writing  of  his  or  her  employment  relationship  with 
the  employer  member. 
'15U.S.C.78o-3(b)(6). 


public  interest.  Specifically,  the 
proposed  rule  change  is  intended  to 
facilitate  compliance  with  Rule  2330(e) 
by  clarifying  the  conduct  prohibited  by 
the  rule,  and  to  strengthen  the 
regulatory  protections  provided  in  Rule 
2330(f). 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  fiutherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the' date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 


SR-NASD-2002-180  and  should  be 
submitted  by  January  27,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated, 
authority.* 

Margaret  H.  McFariand,    . 

Deputy  Secretan'. 

|FR  Doc.  03-184  Filed  1-3-03;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47104;  File  No.  SR-NYSE- 
2002-39] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  New  Yorit  Stock 
Exchange,  Inc.  ("NYSE")  To  Amend 
NYSE  Rule  123D  With  Respect  to 
Openings,  Reopenings  and  Halts  in 
Trading  for  Stocks  Traded  on  the 
Exchange 

December  30.  2002. 

On  August  29.  2002,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Seciu-ities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  amend  NYSE  Rule  123D: 
Openings  and  Halts  in  Trading.  The 
proposed  amendments  would  shorten 
the  minimum  time  period  between  tape 
indications  and  reopenings  in  stocks 
that  are  subject  to  a  trading  halt  dm-ing' 
the  trading  day.  The  proposed  rule 
change,  as  amended,  was  published  for 
notice  and  comment  in  the  Federal 
Register  on  November  26,  2002.3  xhe 
commission  received  no  comments  on 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange^  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act^ 
and  the  rules  and  regulations 
therevmder.  The  Commission  believes 
that  the  NYSE's  amendments  to  NYSE 
Rule  12  3D  to  revise  the  procedures  for 
re-opening  after  a  trading  halt  stride  a 
reasonable  balance  between  preserving 
the  price  discovery  process  and 


•17  CFR  200.30-3(a)(l2). 

>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  Securities  Exchange  Act  Release  No.  46852 
(November  19.  2002).  67  FR  70796. 

•*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(fi. 

5  15U,S.C.  78f. 
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providing  timely  opportunities  for 
investors  to  participate  in  the  market. 
It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act^  that  the 
proposed  rule  change  (SR-NYSE-2002- 
39),  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  03-183  Filed  1-3-03;  8:45  am] 
BItUNG  CODE  a01(M)1-M 


DEPARTMENT  OF  STATE 

[Public  Notice  4142] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Thomas  Gainsborough,  1727-1788" 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  etseq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1. 1999,  and  Delegation  of 
Authority  No.  236  of  October  19. 1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Thomas  Gainsborough,  1727-1788," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  owners.  1  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  the  National 
Gallery  of  Art,  Washington,  DC,  from  on 
or  about  February  9,  2003  to  on  or  about 
May  11,  2003;  the  Museiun  of  Fine  Arts, 
Boston,  MA,  from  on  or  about  Jime  15, 
2003  to  on  or  about  September  14,  2003; 
and  at  possible  additional  venues  yet  to 
be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Orde  F. 
Kittrie,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/401-4779).  The  address 
is  U.S.  Department  of  State,  SA^4,  301 
4th  Street,  SW.,  Room  700,  Washington. 
DC  20547-0001. 


Dated:  December  20,  2002. 
Miller  Crouch, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  Department  of  State. 
|FR  Doc.  03-198  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  4710-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Boston-Maine  Airways 
Corp.,  D/B/A  PAN  AM  Clipper 
Connection  for  Issuance  of  Amended 
Certificate  Authority 

AGENCY:  Department  of  Transportation. 

ACTION:  Notice  of  order  to  show  cause 
(Order  2002-12-20)  Docket  OST-00- 
7668. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Boston- 
Maine  Airways  Corp.  d/b/a  Pan  Am 
Clipper  Connection  fit,  willing,  and  able 
to  conduct  operations  using  large 
aircraft,  and  (2)  awarding  it  an  amended 
certificate  to  engage  in  interstate 
scheduled  air  transportation  of  persons, 
property,  and  mail,  using  large  aircraft. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
January  13,  2003. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-00-7668  and  addressed  to 
Department  of  Transportation  Dockets 
{SVC-124,  Room  PL-401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590,  (202)  366-9721. 

Dated:  December  27,  2002. 
Read  C.  Van  De  Water, 

Assistant  Secretary  for  Aviation  and 

International  Affairs. 

(FR  Doc.  03-185  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  4910-62-P 


6  15  U.S.C.  78s(b)(2). 

'  17  CFR  200.30-3(a)(12). 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  201: 
Aeronautical  Operational  Control 
(AOC)  Message  Hazard  Mitigation 
(AMHM) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  RTCA  Special 
Committee  201  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  201: 
Aeronautical  Operational  Control. 
DATES:  The  meeting  will  be  held  on. 
January  21-23.  2003  11  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Continental  Airlines.  Flight  Training 
Facility.  17441  JFK  Blvd..  Houston,  TX. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC.  20036- 
5133;  telephone  (202)  833-9339;  fax 
(202)  833-9434;  Web  site  http:// 
www.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pxirsuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  5  U.S.C.  Appendix  2).  notice  is 
hereby  given  for  a  Special  Committee 
201  meeting.  The  agenda  will  include: 

•  January  21-23: 

•  Opening  Session  (Welcome, 
Introductory  and  Administrative 
Remarks.  Review  Federal  Advisory 
Committee  Act  and  RTCA 
Procedures,  Review  Agenda. 
Background) 

•  Review  Terms  of  Reference  per  the 
December  5.  2002,  RTCA  Program 
Management  Committee 

•  Review  proposed  Phase  I  docmnent 
outline 

•  Collect  input  from  action  item 
groups 

•  Draft  other  sections  of  Phase  I 
Document 

•  Review  and  revise  drafts,  make 
further  action  item  assignments 

•  Closing  Session  (Other  Business, 
Date  and  Place  of  Next  Meeting, 
Closing  Remarks,  Adjourn) 

Note:  This  agenda  will  be  followed  as 
appropriate  over  the  course  of  3  days. 
Attendance  is  open  to  the  interested  public 
but  limited  to  space  availability.  With  the 
approval  of  the  chairmen,  members  of  the 
public  may  present  oral  statements  at  the 
meeting.  Persons  wishing  to  present 
statements  or  obtain  information  should 
contact  the  person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section.  Members  of 
the  public  may  present  a  v»rritten  statement 
tot  he  conunittee  at  any  time. 
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Issued  in  Washington,  DC,  on  December 
23.  2002. 
Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

(FR  Doc.  03-206  Filed  1-3-03;  8:45  am] 
BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Communications  System  (NEXCOM), 
Fifteenth  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  198  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Commimications  System  (NEXCOM). 
DATES:  The  meeting  will  be  held  on 
January  21-23,  2003.  starting  at  9  am. 
ADDRESSES:  The  meeting  vt^ill  be  held  at 
RTCA,  1828  L  Street,  Suite  805, 
Washington,  DC,  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC,  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  19(a)(2)  of  the  Federal 
Advisory  Committee  Act  (P.L.  92-463,  5 
U.S.C,  Appendix  2),  notice  is  hereby 
given  for  a  Special  Committee  198 
meeting.  The  agenda  will  include: 

•  January  21: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review 
Agenda  emd  Minutes  of  Previous 
Meeting) 

•  Status  of  Working  Group  (WG)-4, 
Transition  Document  for  VHF 
Digital  Link  Mode  3 

•  Status  of  WG-5,  Proposed  Change  1 
to  the  NEXCOM  Safety  and 
Performance  Requirements  (SPR) 

•  Status  of  WG-6,  Interoperability  of 
NEXCOM 

•  Resolve  Final  Review  and  Comment 
(FRAC)  comments  on  deft  WG-6 
Interoperability  Document  for 
plenary  approval 

•  January  22: 

•  WG-5  meeting  to  review  proposed 
final  Change  1  to  SPR,  and 
recommend  approval  for  FRAC  of 
Change  1 

•  January  23: 

•  WG--4  meeting  to  review  Transition 
Docimient 


Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  E>C,  on  E>ecember 
23,  2002. 
Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 

Committee. 

[FR  Doc.  03-207  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
03-10-C-OO-MHT  Impose  and  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Manchester  Airport, 
Manchester,  NH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Manchester 
Airport  under  the  provisions  of  the  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  5,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
ANE-600,  attn:  Priscilla  Scott,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts,  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Kevin  A. 
Dillon,  Airport  Director  of  the  City  of 
Manchester,  Department  of  Aviation  at 
the  following  address:  One  Airport 
Road,  Suite  300,  Manchester,  New 
Hampshire,  03103-3395. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  commjents 
previously  provided  to  the  City  of 
Manchester,  Department  of  Aviation 
under  section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  Scott,  PFC  Program  Manager, 
12  New  England  Executive  Park, 
Burlington,  Massachusetts,  01803,  (781) 


238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Manchester  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  December  20,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  City  of  Manchester, 
Department  of  Aviation  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  1,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date: 
December  1,  2013. 

Proposed  charge  expiration  date: 
January  1,  2020. 

Level  of  the  proposed  PFC:  $3.00. 

Total  estimated  PFC  revenue: 
$50,6652,827. 

Brief  description  of  proposed 
project(s):  Runway  17-35  Extension  and 
Reconstruction.  Residential  cmd  School 
Soimd  Insulation  Program. 

Phase  II  Terminal  Expansion: 
Construction  and  Construction 
Management. 

Phase  II  Terminal  Expansion:  Baggage 
Handling  Devices,  Site  work.  Ramp 
Upgrades,  and  Jet  Bridges. 

Phase  II  Terminal  Expansion:  Design 
Fees. 

PFC  Application  Development. 

Class  or  classes  of  air  carriers  that  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand  air 
taxi/commercial  operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at:  16 
New  England  Executive  Park, 
Burlington,  Massachusetts. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
application  in  person  at  the  City  of 
Manchester,  Department  of  Aviation. 

Dated:  Issued  in  Burlington,  Massachusetts 
on  December  20,  2002. 
Vincent  A.  Scarano, 

Manager,  AirpoHs  Division,  New  England 
Region. 

|FR  Doc.  03-208  Filed  1-3-03;  8:45  am] 
BUiJNG  CODE  4910-1»-«l 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition, 
DP02-009 

AGENCY:  National  Highway  traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for  a  defect 
reckll. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  imder  49  U.S.C. 
30162,  requesting  that  the  agency 
initiate  an  investigation  of  model  year 
(MY)  1995  Dodge  Dakota  vehicles  to 
address  an  alleged  safety-related  defect. 
The  petition  is  identified  as  DP02-009. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jonathan  White,  Office  of  Defects 
Investigation  (ODI),  NHTSA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-5226." 
SUPPLEMENTARY  INFORMATION:  Mr. 
Edward  W.  Bailey  of  Metairie,  LA, 
submitted  a  petition  to  NHTSA  by  letter 
(undated),  requesting  that  NHTSA 
initiate  a  defect  investigation  of  model 
year  (MY)  1995  Dodge  Dakota  vehicles. 
The  petitioner  alleges  that  the  chassis 
on  the  passenger  side  of  his  vehicle 
cracked  behind  the  right  front  wheel, 
through  no  fault  of  his  own,  which  he 
believes  constitutes  a  safety  defect.  A 
review  of  ODI's  database  shows  that 
there  are  nine  consumer  complaints 
related  to  frame  cracks  on  MY  1995-96 
Dodge  Dakota  vehicles  (hereinafter 
referred  to  as  the  subject  vehicles),  not 
including  the  petitioner's  complaint.  No 
similar  complaints  were  found  in  the 
three  model  years  (1992,  1993,  1994) 


prior  to  the  subject  vehicle  model  years, 
and  no  complaints  were  found  in  any 
model  years  after  the  subject  vehicles. 
None  of  the  complaints  reported  loss  of 
control,  crashes,  injuries,  or  fatalities. 
Furthermore,  a  similar  review  of 
consumer  complaints  of  frame  cracks  on 
vehicles  that  are  peers  of  the  subject 
vehicles  also  shows  nb  reports  of  loss  of 
control,  crashes,  injuries  or  fatalities. 
Most  of  the  complainants  who  own  or 
owned  the  subject  vehicles  were 
contacted  to  confirm  the  reported 
information  and  obtain  additional 
information.  The  average  mileage  at 
failure  of  the  frame  on  the  subject 
vehicles  was  reported  by  consumers  to 
be  approximately  93,000. 

After  review  and  analysis  of  all  the 
available  information,  it  does  not  appear 
that  cracking  of  the  frame  in  the  subject 
vehicles  at  the  rate  reported  constitutes 
a  defect  in  vehicles  that  average  93,000 
miles.  This  is  especially  true  given  that 
there  have  been  no  reported  crashes, 
injuries,  or  deaths.  Therefore,  we  do  not 
believe  that  an  investigation  would 
result  in  the  identification  of  a  potential 
safety-related  defect  and  this  petition  is 
denied. 

In  view  of  the  foregoing,  it  is  unlikely 
that  NHTSA  would  issue  an  order  for 
the  notification  and  remedy  of  an 
alleged  safety-related  defect,  as  defined 
by  the  petitioner,  in  the  subject  vehicles 
at  the  conclusion  of  an  investigation. 
Therefore,  in  view  of  the  need  to 
allocate  and  prioritize  NHTSA's  limited 
resources  to  best  accomplish  the 
agency's  safety  mission,  the  petition  is 
denied. 

Authority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  and  501.8. 


Issued  on:  December  22,  2002. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-209  Filed  1-3-03;  8:45  am] 
BILUNG  CODE  4910-59-P 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Actions  on  Exemption  Applications 

AGENCY:  Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  Notice  of  actions  on  Exemption 

Applications. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  of  the  actions  on 
exemption  applications  in  JULY- 
SEPTEMBER  2002.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft.  Application  numbers  prefixed 
by  the  letters  EE  represent  applications 
for  Emergency  Exemptions,  It  should  be 
noted  that  some  of  the  sections  cited 
were  those  in  effect  at  the  time  certain 
exemptions  were  issued. 

Issued  in  Washington,  DC,  on  December 
20,  2002. 
R.  Ryan  Posten, 

Exemptions  Program  Officer,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 


Application 
number 


Exemption 
numtjer 


Applicant 


Re9ulation(s)  affected 


Nature  of  exemption  thereof 


Modification  Exemptions 

7657-M  ........ 

DOT-E  7657 

Welker  Engineering  Com- 

49 CFR  173.201, 

To  modify  the  exemption  to  authorize  the  transpor- 

pany, Sugar  Land,  TX. 

173.202,  173.203, 
173.302(a)(1), 
173.304(a)(1),    . 
173.304(b)(1).  175.3. 

tation  of  additional  Division  2.1,  2.2,  2.3  and  Class 
3  materials  in  a  non-DOT  specification  stainless 
steel  cylinder. 

7657-f\/l  

DOT-E  7657 

Welker  Engineering  Com- 

49 CFR  173.201, 

To  modify  the  exemption  to  authorize  the  transpor- 

, 

pany,  Sugar  Land,  TX. 

173.202,  173.203, 
173.302(a)(1), 

tation  of  additional  Division  2.1  and  2.2  materials 
In  a  non-DOT  specification  stainless  steel  cyl- 

- 

173.304(a)(1), 

inders. 

173.304(b)(1),  175.3. 

8232-M  

DOT-E  8232 

National  Refrigerants, 

49  CFR  173.123(a), 

To  modify  the  exemption  to  authorize  the  transpor- 

• 

Inc.,  Philadelphia,  PA. 

173.315. 

tation  of  a  Division  2.2  material  in  non-DOT  speci- 
fication portable  tanks. 

8915-M  

DOT-E  8915 

E.I.  DuPont  de  Nemours 

49  CFR  173.301(d), 

To  modify  the  exemption  to  authorize  the  transpor- 

and Company,  Wil- 

173.302(a)(3), 

tation  of  an  additional  Division  2.1  material  in  a 

mington,  DE. 

173.302(a)(5). 

manifolded  DOT  Specification  cylinder. 
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Application 
number 


Exemption 
number 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


9419-IWI 


9506-t^  .. 

10589-M 

107B9-M 


10B85-f^ 
11262-M 


11373-t\^ 


11379-tWl 


11380-M 


11401-M 


11650-M 


11759-M 


II 


11970-M 


12398-M 


12690-M 


^iQ44-M 


12855-f^l 


12917-4^ 


DOT-E  9419 

DOT-E  9508 
DOT-E  10389 
DOT-E  10789 

DOT-E  10985 
DOT-E  11262 

DOT-E  11373 

DOT-E  11379 

DOT-E  11380 

DOT-E  11401 
DOT-E  11650 

DOT-E  11759 

DOT-E  11970 

DOT-E  12398 

DOT-E  12690 
DOT-E  12844 

DOT-E  12855 
DOT-E  12917 


FIBA  Technologies,  Inc., 
Westboro,  MA. 


Gallery  Chemical  Com- 
pany, Pittsburgh,  PA. 

Great  Lakes  Chemical 
Corporation,  El  Dorado, 
AR. 

Allied  Universal  Corpora- 
tion, Miami,  FL. 


Georgia-Pacific  Corpora- 
tion, Atlanta,  GA. 

CAIRE  Inc.  (Division  of 
CHART  Industries), 
Bumsville,  MN. 

Chemical  Resources,  Inc., 
Louisville,  KY. 


TRW  Automotive,  Occu- 
pant Safety  Systems, 
Washington,  Ml. 

Baker  Atlas  (Houston 
Technology  Center), 
Houston,  TX. 

Agilent  Technologies,  Inc., 
Santa  Clara,  CA. 

Autoliv  ASP,  Inc.,  Ogden, 
UT. 


Honeywell  International, 
Inc.,  Morristown,  NJ. 


ExxonMobil  Chemical 
Company,  Houston,  TX. 


Praxair  Inc.,  Danbury,  CT 


Air  Liquide  America  Cor- 
poration, Houston,  TX. 


Delphi  Automotive  Sys- 
tems, Troy,  Ml. 


Kraton  Polymers  U.S. 
LLC,  Belpre,  OH. 


Northwest  Ohio  Towing  & 
Recovery,  Inc., 
Beaverdam,  OH. 


49  CFR  173.302(c)(2). 
173.302(c)(3), 
173.302(C)(4), 
173.34(e),  Part  107, 
Subpart  B,  Appendix  B. 

49  CFR  173.202(a)(3), 
173.34(e),  175.3. 

49  CFR  174.67(1)  


49  CFR  173.304(a)(2), 
173.34(d),  173.34(e). 


49  CFR  174.67(i),  (j) 


49  CFR  173.316(C)(2), 
175.3,  178.57-8(0). 


49  CFR  117.848(d) 


49  CFR  173.301(h). 
173.302. 


49  CFR  173.34(d), 
178.37-13,  17a37-15, 
178.37-5. 

49  CFR  172,  173.124, 
173.125,  174,  175,  176, 
177. 

49  CFR  178.65-9  


49  CFR  179.15(a) 


49  CFR  172.101, 
178.245-1(0). 


49  CFR  173.34(d). 
178.35(e). 


49  CFR  173.304(a)(2). 
Note  2. 


49  CFR  173.301(h), 
173.302(a),  175.3. 


49  CFR  172.302(C), 
173.240. 


49  CFR  173.242(b) 


To  modify  the  exemption  to  authorize  ttie  elimination 
of  the  annual  quantity  limitation  when  performing 
the  acoustic  emission  testing  (AET)  on  DOT  Spec- 
ification cylinders  for  the  transportation  of  various 
Division  2.1  and  2.2  gases. 

To  modify  the  exemption  to  authorize  the  transpor- 
tation of  an  additional  Division  4.3  material  in  DOT 
Specification  cylinders. 

To  modify  the  exemption  to  auttrorize  the  transpor- 
tation of  a  Division  6.1  and  additional  Class  8  ma- 
terial in  tank  cars. 

To  modify  the  exemption  to  authorize  the  retest  pe- 
riod from  2  to  5  years  for  non-DOT  specification 
fully  open-head  steel  salvage  cylinders  and  the 
use  of  a  3AA480  cylinder  for  the  transportation  of 
Division  2.3  materials. 

To  modify  the  exemption  to  authorize  the  transpor- 
tation of  a  Division  5.1  material  in  DOT  Specifk:a- 
tion  tank  cars. 

To  modify  the  exemption  to  authorize  a  new  non- 
DOT  specification  cylinder  design  for  the  transpor- 
tation of  Division  2.2  materials  used  in  a  liquid  ox- 
ygen supply  system. 

To  modify  the  exemption  to  authorize  for-hire  con- 
tract carriers  the  ability  to  transport  Division  4.2 
materials  on  the  same  vehicle  with  Class  8  mate- 
rials. 

To  modify  the  exemption  to  authorize  extension  of 
the  10-hour  lot  duration  for  the  non-DOT  specifk:a- 
tion  pressure  vessels  used  as  components  of 
automobile  vehicle  safety  systems. 

To  modify  the  exemption  to  authorize  a  new  tank  as- 
sembly design  for  the  non-DOT  specification 
seamless  cylinders  transporting  Division  2.1  mate- 
rials. 

To  modify  the  exemption  to  authorize  an  increase 
from  6  grams  to  a  maximum  of  9  grams  of  cesium 
in  the  inner  cylinder  device. 

To  modify  the  exemption  to  authorize  an  additional 
design  qualification  of  the  non-DOT  specification 
pressure  vessel  sidewall  opening  for  the  transpor- 
tation of  Division  2.2  materials. 

To  modify  the  exemption  to  authorize  the  use  of  an 
additional  specification  tank  car  with  increased 
wall  thickness  for  the  transportation  of  Division  6.1 
materials. 

To  modify  the  exemption  to  authorize  the  use  of  al- 
temative  size  non-DOT  specifkation  steel  portable 
tanks  for  the  transportation  of  a  Division  4.2  mate- 
rial. 

To  modify  the  exemption  to  authorize  the  transpor- 
tation of  Division  2.3  and  an  additional  Division  2.2 
material  in  DOT  3A  and  3AA  cylinders  equipped 
with  an  alternative  relief  device  and  to  add  cargo 
vessel  as  an  additional  mode  of  transportation 

To  modify  the  exemption  to  authorize  cargo  vessel 
as  an  additional  mode  for  the  transportation  of  a 
Division  2.3  matenal  in  DOT  Specification  3AA 
steel  cylinders. 

To  modify  the  exemption  to  authorize  relief  from  the 
requirement  for  each  non-DOT  specification  pres- 
sure vessel  longitudinal  weld  seam  to  be  100%  ra- 
diographically  inspected  for  the  transportation  of 
Division  2.2  materials. 

To  reissue  the  exemption  originally  issued  on  an 
emergency  basis  for  the  transportation  of  non- 
DOT  specification  pressure  vessels  containing  a 
Class  3  material. 

To  reissue  the  exemption  originally  issued  on  an 
emergency  basis  for  the  transportation  of  Class  3 
materials  in  non-DOT  specification  cargo  tanks 
(aviatk>n  refuelersji. 
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ApplicatJon 
number 

Exemption 
number 

5 

Applicant 

Regulatlon(s)  affected 

Nature  of  exemption  tfiereof 

13002-M  

DOT-E  13002 

Department  of  Defense 

49  CFR  172.301(C), 

To  modify  tfie  exemption  to  reissue  tfie  exemption 

(MTMC).  Fort  Eustis, 

173.203(a), 

originally  issued  on  an  emergency  basis  for  the 

VA. 

173.306(f)(1). 

transportation  of  Division  2.2  materials  in  accumu- 
lators. 
Modification  request  to  provide  a  transitional  period 

13015-M  

DOT-E  13015 

BOC  Gases,  Mun-ay  Hill, 

49  CFR  172.203(a), 

NJ. 

172.301(c), 
173.400a(a)(1), 

for  use  of  cylinder  collars  tfiat  obscure  required 
mart^ings. 

' 

178.35(f). 

13016-M  

DOT-E  13016 

Carrier  Transicold,  Syra- 

49 CFR  172.301(C), 

To  reissue  tfie  exemption  originally  issued  on  an 

' 

cuse,  NY. 

173.24(b)(1). 

emergency  basis  for  the  release  of  a  Division  2.2 
gas  from  a  DOT  Specification  cyclinder  used  in  re- 
frigerating equipment. 

New  Exemptions 


12630-N 


12753-N 


12872-N 


12874-N 


12953-N 


12955-N 


12972-N 


'12982-N 


12994-N 


12995-N 


12997-N 


13020-N 


13023-N 


130i25-N 


DOT-E  12630 

DOT-E  12753 

DOT-E  12872 
DOT-E  12874 

DOT-E  12953 
DOT-E  12955 

DOT-E  12972 

f 

DOT-E  12982 

DOT-E  12994 
DOT-E  12995 

DOT-E  12997 

DOT-E  13020 
DOT-E  13023 

DOT-E  13025 


Chemetall  GmbH  Gesell- 
schaft,  Langelsheim, 
DE. 


Praxair,  inc.,  Danbury,  CT 


Southern  California  Edi- 
son, San  Clemente,  CA. 

Zomeworks  Corporation, 
Albuquerque,  NM. 


Westinghouse  Electric 
Company,  Pittsburgh, 
PA. 

Air  Cruisers  Company, 
Belmar,  NJ. 


Voltaix,  Inc.,  North 
Branch,  NJ. 


Arthur  L.  Fleener,  Ames, 
lA. 


Air  Liquide  American  Cor- 
poration, Houston,  TX. 


The  Dow  Chemical  Com- 
pany, Midland,  Ml. 


Albermarie  Corporation, 
Baton  Rouge,  LA. 


Bristol  Bay  Contractors, 
Inc.,  King  Salmon,  AL. 

Energy  Conversion  De- 
vices, Inc.,  Troy,  Ml. 


Southern  California  Edi- 
son, San  Clemente,  CA. 


49  CFR  172.102(a)(2)  & 
(c)(7)(ii). 


49  CFR  173.304(a) 

49  CFR  173.403  .... 
49  CFR  171  to  180 

49  CFR  173.453(d) 


49  CFR  172.301(C), 
173.219(b)(1). 


49  CFR  173.301(1) 


49  CFR  175.320 


49  CFR  173.34(d) 


49  CFR  173.306(a)(3)(v) 


49  CFR  173.24(g)(4) 


49  CFR  173.243,  173.315 
49  CFR  173.187  


49  CFR  173.403,  173.427 


To  authorize  the  transportation  in  commerce  of  lith- 
ium alkyls.  Division  4.2,  in  non-DOT  specification 
IM  101  portable  tanks  with  an  equivalent  minimum 
shell  thickness  less  than  that  prescribed  for  the 
material,  (modes  1,2,3) 

To  authorize  the  transportation  in  commerce  of  cer- 
tain toxic  gases  in  3AX  and  3AAX  cylinders  not 
presently  authorized  for  use  in  transporting 
dichlorosilane,  Division  2.3.  (mode  1 ) 

To  authorize  the  one-time  transportation  in  com- 
merce of  specially  designed  equipment  containing 
Class  7  radioactive  material,  (mode  2) 

To  authorize  the  transportation  in  commerce  of  ma- 
chine components  that  are  charged  with  non-flam- 
mable, non-toxic  refrigerant  gas  without  packaging 
or  communication  requirements,  (modes  1,2,3,  4, 
5) 

To  authorize  the  transportation  in  commerce  of 
packages  of  fissile  material  that  exceed  the  quan- 
tities presently  authorized,  (modes  1 ,  2) 

To  authorize  the  transportation  in  commerce  of  life- 
saving  appliances  containing  a  compressed  gas 
cylinder  that  is  filled  in  excess  of  its  mari<ed  serv- 
ice pressure,  (modes  1,4,5) 

To  authorize  the  transportation  in  commerce  of  non- 
DOT  specification  cylinders  for  export  containing 
various  compressed  gases  without  pressure  relief 
devices,  (modes  1 ,  3) 

To  authorize  the  transportation  in  commerce  of  Divi- 
sion 1.1  explosives,  which  are  forbidden  for  ship- 
ment by  passenger-carrying  aircraft  to  remote 
areas  when  no  ottier  means  of  transportation  is 
available,  (mode  5) 

To  authorize  the  transportatk)n  in  commerce  of  cer- 
tain DOT  specification  cylinders  and  cylinders 
manufactured  to  a  foreign  specifk:ation  without 
pressure  relief  devices,  (modes  1 ,  3) 

To  authorize  the  transportation  in  commerce  of  inner 
metal  receptacles  which  have  been  subjected  to 
an  altemative  testing  procedure  for  use  in  trans- 
porting limited  quantities  of  compressed  gases, 
(modes  1.2,3,4) 

To  authorize  the  transportation  in  commerce  of  haz- 
ardous materials  in  a  vented  bulk  packaging  (an 
intermediate  bulk  container)  when  venting  is  not 
authorized,  (modes  1,2,3) 

To  authorize  the  transportation  in  commerce  of  pro- 
pane in  certain  non-specification  portable  tanks, 
(modes  1,2,3) 

To  authorize  the  one-time  transportation  in  com- 
merce of  one  overpack  containing  a  specially  de- 
signed device  containing  a  Division  4.2  material 
that  exceeds  the  maximum  quantity  limitations, 
(mode  1 ) 

To  authorize  the  one-time  transportation  in  com- 
merce of  specially  designed  equipment  containing 
Class  7  hazardous  materials,  (mode  1) 


\ 

- 
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Application 
number 

E?;emption 
numtwr 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

13027-N  

DOT-E  13027 

Hemco  Fabrication  & 

49CFR  173.241.  173.242 

To  authorize  the  manufacture,  marie,  sale  and  use  of 

Services,  Midland,  TX. 

• 

a  packaging  consisting  of  manifokled  non-DOT 
specification  tanks  for  use  in  transporting  certain 

* 

Class  3  and  Class  8  hazardous  materials,  (mode 
1) 
To  authorize  tfie  transportation  in  commerce  of  ex- 

13 

34-N  

DOT-E  13034 

ATK-Ammunition  Acces- 

49CFR173.24<c). 

sories,  Inc.,  Lewiston, 

173.54(a).  173.62. 

plosive  components,  Division  1 .4S  in  specialty  de- 

ID. 

signed  packaging  (mode  1) 

130 

48-N  

DOT-E  13048 

Department  of  Energy/ 
Richland  Operations  Of- 

49CFR 173.244  

To  authorize  ttie  one-time,  one-way  transportation  in 

» *^    ^^ ■    »  »     ■  »  ^^t**  »  *      >•••«■■••••••• 

comnierce  of  a  non-DOT  specifk:atk>n  containment 

fice,  Richland,  WA. 

system  for  waste  disposal,  (mode  1) 

130 

62-N  

DOT-E  13052 

Questar,  Inc..  I^ortfi  Can- 
ton. OH. 

49  CFR  172.301(a). 
172.301(C).  172.400(a), 

To  authorize  the  manufacture,  maridng,  sale  and  use 
of  UN  11G  fibertx)ard  intern>ediate  bulk  containers 

k 

173.173(b)(2).  173.242. 

for  use  as  ttie  outer  packaging  for  certain  waste 

paints  and  waste  paint  related  material,  Class  3  in 

5  gallon  pails,  (mode  1 ) 

130 

66-N  

DOT-E  13056 

American  Type  Culture 
Collection  (ATCC).  Ma- 
nassas. VA. 

49  CFR  172.  Subpart  C. 
173.134. 

To  authonze  ttie  transportatk>n  in  commerce  of  cer- 
tain infectious  .siihstances  in  special  packagings. 
(mode  1) 

13 

67-W  

DOT-E  13057 

MINTEQ  International 
Inc..  Easton.  PA. 

49  CFR  172  Subparts  D. 
E  &  F.  173.24(c)  Sub- 
parts E  4  F  of  Part  173. 

To   auttiorize   the   transportation   in   commerce   of 
metal  tut)ing  containing  hazardous  materials  to  be 
transported  with  minimal  regulation,  (modes  1,  2, 
3) 

To  authorize  the  transportation  in  commerce  of  se»f- 

130 

e3-N  

DOT-E  13083 

Rockwood  Pigments  NA, 

49  CFR  172.101  (SP  IB8 

■ 

Inc..  St.  Louis.  MO. 

or  IP2). 

heating,   solkj,   organic,    n.o.s.    in   fexible   inter- 
mediate tMjIk  containers  not  to  exceed  2,500  lbs. 
(modes  1,2,3) 

130 

92-N  

DOT-E  13092 

Aztec  Peroxides,  L.LC.. 

49  CFR  173.225(e)  

To  authorize  the  transportatk)n  in  comerce  of  certain 

Elyria,  OH. 

organk:  peroxktes,  Diviskw  5.2  in  DOT-Specrfka- 
tion  cargo  tanks,  (mode  1) 

1 

• 

EMERGENCY  EXEMPTIONS 

■^-.- 

EE  855&-M  .. 

DOT-E  8556 

Gardner  Cryogenics.  Le- 

49 CFR  173.318. 

Modifk:ation  request  to  add  reference  to  an  addi- 

high Valley.  PA. 

176.76(g)(1).  178.338. 

tional  flow  diagram,  (modes  1,  2) 

EE 

12955-M 

DOT-E  12955 

Air  Cruisers  

49  CFR  172.301(c). 

Modification  request  to  provide  additk>nal  time  for 

■    «*■       ^^  ■  va  *^  **  ■  **        *•••*••••••••••••••••• 

173.219(b)(1). 

cylinders  to  be  re-mariced.  (nrodes  1 ,  4.  5) 

EE 

12976-M 

DOT-E  12976 

University  of  Pittsburgh, 

49  CFR  172.302(c). 

Modifk:ation  request  to  provide  an  additional  90  days 

-^ 

Pittsburgh,  PA. 

173.196. 

due  to  construction  delays,  (mode  1) 

EE 

13014-M 

DOT-E  13014 

Acambis  Inc.,  Cambridge, 
MA. 

49  CFR  173.196.  178.609 

Modification  request  to  provide  additkmal  time  to 
transport    smallpox    vaccine    due    to    technkal 
delays,  (rrxxte  1) 

EE 

13032-N 

DOT-E  13032 

Conax  Rorida  Corp.  2,  St. 
Petersburg.  FL. 

49  CFR  178.65  

To  authorize  ttie  transportatk>n  in  commerce  of  a 
DOT  cylinder  as  part  of  a  component  for  a  vehk^le 

r 

* 

that  is  part  of  the  National  Missile  Defense  Pro- 

1   . 

. 

gram,  (mode  1) 

EE 

13036-N 

DOT-E  13036 

Datum.  Beveriy,  MA 

49  CFR  173.34(d)  

To  auttiorize  ttie  transportation  in  commerce  of  a 
non-DOT    specification   container   for   hydrogen. 
*  (model) 

EE 

13042-M 

DOT-E  13042 

Department  of  State. 
Washington.  DC. 

49  CFR  172.101.  Table 
Column  8C. 

Emergency  modifrcation  request  to  auttionze  Tyvek 
tags  as  inner  packaging  for  transportation  of  an- 
thrax contaminated  objects,  (mode  1 ) 

EE 

13065-N 

DOT-E  13065 

ShipMate.  Inc..  Tonance. 
CA. 

49  CFR  173.166(c)  

Emergency  request  to  auttiorize  the  transportation  of 

air  bag  modules  and  seat-belt  pretensioners  using 

an  at>breviated  EX  number  (i.e.,  ttie  last  two  digits 

* 

of  the  year  rather  than  using  a  four  digit  number  to 
identify  the  year),  (mode  1 ,  2,  3,  4,  5) 

EE 

13065-M 

DOT-E  13065 

Toyota  Motor  Sales 

49  CFR  173.166(c)  

Emergency  request  to  auttiorize  the  transportatk>n  of 
air  bag  modules  and  seat-belt  pretensioners  using 
an  abbreviated  EX  number  (i.e..  the  last  two  digits 
of  the  year  rather  than  using  a  four  digit  number  to 
klentify  the  year),  (mode  1 ,  2,  3,  4,  5) 

EE 

13067-N 

DOT-E  13067 

Kuehne  Chemical  Com- 

49 CFR  172.302(c). 

To  authorize  the  transportation  in  commerce  of  a 

pany.  South  Kearney. 

179.300-1 2(b). 

leaking  DOT  specificatk>n  multi-unit  tank  car  tank 

NJ. 

179.300-13(3). 

that  has  been  fitted  with  an  emergency  "B"  kit  to 

179.300-14. 

prevent  leakage  dunng  transportation,  (mode  1) 

EE 

13068-N 

DOT-E  13068 

Brenntag  Mid-South  Inc.. 
Springfield,  MO. 

49  CFR  172.302(c), 
179.300-1 2(b). 

.   179.300-1 3(a). 
179.300-14. 

To  authorize  the  transportation  in  commerce  of  a 
leaking  multi-unit  tank  car  tank  that  has  been  fitted 
with  an  emergency  "B"  kit  to  prevent  leakage  dur- 
ing transportation,  (mode  1) 

< 

• 
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Application 
number 


EE  13071-N 

EE13072-N  .. 

EE13073-N  .. 
EE13074-N  .. 

EE13075-N  .. 

EE13079-N  .. 
EE13086-N  .. 

EE13089-N  .. 

EE13090-N  .. 

EE13093-N  .. 

EE13094-N  .. 

EE13095-N  .. 
EE  13096-N 

EE  13097-N 

EE  13098-N 

EE  13099-N 

EE  13102-N 
EE  13103-N 

EE  13113-N 


Exemption 
number 


DOT-E  13071 

DOT-E  13072 

DOJ-E  13073 
DOT-E  13074 

DOT-E  13075 

DOT-E  13079 
DOT-E  13086 

DOT-E  13089 

DOT-E  13090 

DOT-E  13093 

DOT-E  13094 

DOT-E  13095 
DOT-E  13096 

DOT-E  13097 

DOT-E  13098 

DOT-E  13101 

DOT-E  13102 
DOT-E  13103 

DOT-E  13113 


Applicant 


JCI  Jones  Chemcials, 
Inc.,  Charlotte,  NC. 


JCI  Jones  Chemicals, 
Inc.,  Beech  Grove,  IN. 


Alcohol,  Tobacco  &  Fire- 
arms, Washington,  DC. 

Harcross  Chemicals  Inc., 
Kansas  City,  KS. 


Alexander  Chemical 
Corp.,  LaPorte,  IN. 


Atofina  Chemicals,  Inc., 
Philadelphia,  PA. 

Alexander  Chemical  Cor- 
poration, LaPorte,  IN. 


Harcross  Chemicals,  Inc., 
Kansas  City,  KS. 


JCI  Jones  Chemicals  Inc. 
Caledonia,  NY. 


Kuehne  Chemical  Com- 
pany, South  Kearny,  NJ. 


Airgas  Nor  Pac,  Seattle, 
WA. 


Ocean  Drilling  Program, 
College  Station,  TX. 

Macros  Chemicals  Inc., 
Kansas  City,  KS. 


Alexander  Chemical  Cor- 
poration, LaPorte,  IN. 


JCI  Jones  Chemicals, 
Inc.,  Caledonia,  NY. 


The  Colibri  Corporation, 
Providence,  Rl. 


Watts  Regulator  Com- 
pany, North  Andover, 
MA. 

JCI  Jones  Chemicals  Inc., 
Milford,  VA. 


Dow  Chemicals,  Inc., 
Kansas  City,  KS. 


Regulation(s)  affected 


49  CFR  173.  49  CFR 
172.302(c),  179.300- 
12(b),  179.300-13(3), 
179.300-14. 

49  CFR  173.302(c), 
179.300-1 2(b), 
179.300-1 3(a), 
179.300-14. 

49  CFR  173,56(b),  173.62 

49  CFR  173.34(d)  


49  CFR  173.302(c), 
179.300-1 2(b), 
179.300-1 3(a), 
179.300-14. 

49  CFR  172.400  .... 


49  CFR  173.34(d) 


49  CFR  172.301(c), 
173.34(d). 


49  CFR  173.301(c), 
173.34(d). 


49  CFR  173.302(C), 

179.300-1 2(b), 

179.300-13(3), 

179.300-14. 
49  CFR  173.302(c), 

179.300-1 2(b), 

179.300-13(3), 

179.300-14. 
49  CFR  173.302,  175.3 


49  CFR  172.301(C), 
173.34(d). 


49  CFR  172.301(c), 
173.34(d). 


49  CFR  172.302(c), 
179.300-1 2(b), 
179.300-13(3), 
179.300-14. 

49  CFR  172.301(a), 
172.301(c),  178.3, 
178.333-9. 


49  CFR  173.150(b), 

173.222(c),  173.306(a), 

173.322. 
49  CFR  172,  Subparts 

C&G,  172.301(c). 

173.34(d). 

49  CFR  172.302(C), 
179.300-1 2(b), 
179.300-13(3). 
179.300-14. 


N3ture  of  exemption  thereof 


To  3uthorize  the  tr3nsportation  in  commerce  of  a 
leaking  DOT  specification  multi-unit  tank  car  tank 
that  has  been  fitted  with  an  emergency  "B"  kit 
prevent  Ieak3ge  (mode  1 ) 

To  3uthorize  the  tr3nsport3tion  in  commerce  of  a 
Ie3king  DOT  multi-unit  tank  car  tank  that  has  been 
fitt4ed  with  an  emergency  "B"  kit  to  prevent  leak- 
age during  transportation,  (mode  1 ) 

Emergency  request  to  transport  35  grams  of  unap- 
proved explosives  to  an  ATF  labor3tory.  (mode  1 ) 

Emergency  request  to  tr3nsport  a  DOT3A480  cyl- 
inder containing  chlorine  that  has  developed  a 
leak  and  h3S  3  Chlorine  Institute  A  Kit  applied, 
(mode  1) 

To  authorize  the  transportation  in  commerce  of  a 
leaking  DOT  specification  multi-unit  tank  car  tank 
that  has  been  fitted  with  an  emergency  "B"  kit  to 
prevent  leaksge  during  tr3nsport3tion.  (mode  1 ) 

To  3uthorize  the  tr3nsport3tion  in  commerce  for  a 
one-time  shipment  of  cl3ss  9  m3terials  that  have 
been  mis-labeled  as  cisss  3  fl3mm3bles.  (mode  1 ) 

Emergency  request  to  tr3nsport  a  DOT3AA480  cyl- 
inder containing  chlorine  which  has  developed  a 
leak  and  is  fitting  with  a  Chlorine  Institute  A  Kit. 
(mode  1) 

Emergency  request  to  transport  a  DOT  3A480  cyl- 
inder cont3ining  chlorine  th3t  h3s  developed  a 
leak  and  has  a  Chtorine  Institute  A  kit  applied, 
(mode  1) 

To  3uthorize  the  trsnsportstion  in  commerce  of  a 
lesking  DOT3A480  cylinder  cont3lning  chlorine 
which  h3s  an  emergency  "A"  kit  applied  to  pre- 
vent Ieak3ge  during  transportstion.  (mode  1 ) 

To  suthorize  the  tr3nsport3tion  in  commerce  of  a 
lesking  DOT  specific3tlon  multi-unit  t3nk  car  tank 
th3t  h3s  been  fitted  with  3n  emergency  "B"  kit  to 
prevent  ie3k3ge  during  transportation,  (mode  1 ) 

To  authorize  the  transportation  in  commerce  of  a 
leaking  DOT  specification  multi-unit  tank  car  tank 
th3t  has  been  fitted  with  an  Emergency  "B"  kit  to 
prevent  Ie3k3ge  during  tr3nsport3tion.  (mode  1 ) 

Emergency  request  to  tr3nsport  certain  non-DOT 
specification  hydraulic  accumulstors  cont3inlng 
methane,  (mode  1) 

Emergency  request  to  transport  a  DOT  3A480  speci- 
fication cylinder  containing  chlorine  that  has  devel- 
oped 3  leak  and  has  a  Chlorine  Institute  A  kit  ap- 
plied, (mode  1) 

Emergency  request  to  transport  a  DOT  3AA480 
specification  cylinder  containing  chlorine  th3t  h3s 
developed  a  leak  and  has  a  Chlorine  Institute  A  kit 
spplied.  (mode  1) 

Enrergency  request  to  transport  a  DOT  106A500 
specifiC3tion  multi  unit  t3nk  csr  tsnk  cont3inlng 
chlorine  th3t  has  developed  a  task  and  has  a  chlo- 
rine Institute  B  kit  applied,  (mode  1 ) 

Emergency  request  to  authorize  the  transportation  in 
commerce  of  receptable  cont3lnlng  flammable  gas 
that  are  not  mari<ed  with  &  specification,  3nd  are 
mis-marked  with  the  proper  shipping  name  and 
identification  number,  (mode  1) 

Emergency  request  to  transport  non-DOT  specifica- 
tion packagings,  with  limited  quantities  of  v3rious 
h3Z3rdous  materials,  (modes  1,2,4) 

Emergency  request  to  transport  a  DOT  Specification 
3A480  cylinder  cont3inlng  chlorine  that  has  devel- 
oped 3  lesk  3nd  is  equipped  with  a  Chlorine  Insti- 
tute A  kit.  (mode  1 ) 

Emergency  request  to  tr3nsport  a  DOT  Specification 
106A500  multi  unit  tank  car  tank  containing  chlo- 
rine whch  developed  a  Ie3k  In  the  V3lve  3nd  h3s 
3  Chlorine  Institute  B  kit  applied,  (mode  1 ) 
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1 

Application 

number 

Exemption 
numt)er 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

EE13113-N 

DOT-E  13113 

Dow  AgroSciences  L.L.C., 

49  CFR  172.302, 

To  3uthorize  the  transportation  in  commerce  of  a  di- 

Indianapolis, IN. 

173.243(b)  and  (c). 

vision  6.1    material   in   DOT   specification  cargo 

tanks  that  are  not  authorized  for  that  matenal  in 

theHMR.  (mode  1) 

Eei3115-N 

DOT-E  13115 

Airgas  Northeast,  Chesh- 

49 CFR  172.301(C), 

Emergency  request  to  transport  a  DOT  specification  . 

'     * 

ire,  CT. 

173.34(d). 

4BW240  cylinder  containing  sulfur  dioxide  -which 
developed  a  leak  and  has  a  Chlorine  Institute  A  kit 
applied,  (mode  1) 

EE13119-N 

DOT-E  13119 

JCI  Jones  Chemicals  Inc., 

49  CFR  172.301(c). 

Emergency  request  to  transport  a  DOT  specification 

Cadedonia,  NY. 

173.34(d). 

3A480  cylinder  containing  sulfur  dioxide  that  has 

developed  a  leak  and  has  a  Chlorine  Institute  A  kit        *^,~ 

applied,  (mode  1 ) 

EE13120-N 

DOT-E  13120 

JCI  Jones  Chemicals, 

49  CFR  173.302(C), 

To  authorize  the  transportation  in  commerce  of  a 

Chariotte,  NC. 

179.300-1 2(b), 

leaking  DOT  specifkatkjn  multi-unit  tank  car  tank 

179.300-1 3(a). 

that  has  been  fitted  with  an  emergency  "B"  kit  to 

179.300-14; 

prevent  leaking  during  transportation,  (mode  1) 

EE13121-N 

DOT-E  13121 

Airgas,  Corpus  Christi,  TX 

49  CFR  172.301(c), 

Emergency  request  to  transport  a  DOT  specification 

173.34(d). 

3A480  cylinder  containing  chlorine  that  developed 

a  leak  and  has  a  Chlorine  Institute  A  kit  applied 

(mode  1) 

EE 

13122-N 

DOT-E  13122 

DPC  Enterprises,  Hous- 

49 CFR  172.302(C), 

Emergency  request  to  transport  a  DOT  specification 

ton,  TX. 

179.300-1 2(b), 
179.300-13(3), 
179.300-14. 

106A500X  multi  unit  tank  car  tank  containing  sul- 
fur dioxide  that  developed  a  leak  and  has  a  Chlo- 
rine Institute  B  kit  applied,  (mode  1) 

EE 

^3123-N 

DOT-E  13123 

DPC  Enterprises,  Hous- 

49 CFR  172.301(C), 

Emergency  request  to  transport  a  DOT  specification 

ton,  TX. 

173.34(d). 

3A480  cylinder  containing  chlorine  that  developed 

a  leak  and  has  a  Chlorine  Institute  A  kit  applied. 

(mode  1) 

EE 

13125-N 

DOT-E  13125 

Allied  Universal  Corpora- 

49 CFR  173.302(c), 

To  authorize  the  transportation  in  commerce  of  a 

tion,  Miami,  FL. 

179.300-12(b), 

leaking  ton  cylinder  that  has  t)een  fitted'  with  an 

179.300-13(3), 

emergency   "B"   kit   to   prevent   leakage   during 

179.300-14. 

transportation,  (mode  1) 

EE 

1312&-N 

DOT-E  13126 

Univar  USA  Inc., 

49  CFR  172.301(C), 

Emergency  request  to  transport  a  DOT  specification 

, 

Twinsburg,  OH. 

173.34(d). 

3A480  cylinder  containing  sulfur  dioxide  that  de- 

veloped a  leak  and  has  a  Chlorine  Institute  A  kit 

"  applied,  (mode  1 ) 

EE  13128-N 

DOT-E  13128 

Alexander  Chemtoal  Co., 

49  CFR  173.34(d)  

To  authorize  the  transportation  in  commerce  of  a 

- 

LaPorte,  IN. 

leaking  cylinder  that  has  Ijeen  fitted  with  an  emer- 
gency "A"  kit  to  prevent  leakage  during  transpor- 
tation, (mode  1) 

EE'13130-N 

DOT-E  13130 

DPC  Enterprises,  Hous- 

49 CFR  173.34(d) 

To  authorize  the  transportation  in  commerce  of  a 

ton,  TX. 

leaking  cylinder  that  has  been  fitted  with  an  emer- 

;. 

gency  "A"  kit  to  prevent  leakage  during  transpor- 

tation, (mode  1) 

EE  13131-N 

DOT-E  13131 

Airgas-Nor  Pac,  Inc.,  Port- 

49 CFR  173.34(d)  

To  authorize  the  transportation  in  commerce  of  a 

■ 

land,  OR. 

leaking  cylinder  that  has  been  fitted  with  an  emer- 

gency "A"  kit  to  prevent  leakage  during  transpor- 

tation, (mode  1) 

Denials 

10440-M  

Request  by  MASS  Systems  (A  Unit  of  Ameron  Global,  Inc.)  Baldwin  Park,  CA  to  modify  the  exemption  to  authorize 

an  alternative  maintenance/inspection  program  for  welded  austenitic  stainless  steel  non-DOT  specification  cyl- 

inders, confomiing  with  DOT  Specification  4DS,  for  the  transportation  of  Division  2.2  materials  denied  September 

27,  2002. 

11759-M  

Request  by  E.I  DuPont  de  Nemours  &  Company,  Inc.  Wilmington,  DE  to  modify  the  exemption  to  authorize  the 

transportation  of  a  Division  6.1  material  in  DOT  Specification  lank  cars  denied  August  6,  2002 

12B20-N  

Request  by  Trinity  Manufacturing  Hamlet,  NC  to  authorize  the  transportation  in  commerce  of  chloropicrin,  6.1,  poi- 

son inhalation  hazard.  Hazard  Zone  B  and  chloropicrin  mixtures  in  1A1  drums  in  an  altemative  stacking  position 

denied  July  16,2002. 

12B45-N   

Request  by  Qantas  Ainways  Limited  Los  Angeles,  CA  to  authorize  the  transportation  in  commerce  of  cylinders  con- 

taining medical  use  compressed  oxygen  that  exceed  the  present  quantity  limitation  denied  September  27,  2002. 

13024-N   

Request  by  Sybron  Dental  Specialties  Inc.  Orange,  CA  to  authorize  the  transportation  in  commerce  of  specially  de- 

signed packagings  containing  metallic  mercury,  Class  8  in  package  quantities  exceeding  one  pound  with  the  pre- 

1 

scribed  mari<ing  and  labelling  denied  September  25,  2002. 

-    " 

• 

%. 

■ 
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[FR  Doc.  03-187  Filed  1-3-03;  8:45  am] 

BILLING  CODE  490»-«0-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delays  in  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  following  list  of 


exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Ryan  Posten,  Exemptions  Program 
Officer  Hazardous  Materials  Exemptions 
and  Approvals,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001,  (202)  366-4535. 

Key  to  "Reasons  for  Delay" 

1 .  Awaiting  additional  information 
from  applicant. 

2.  Extensive  public  comment  imder 
review. 

New  Exemption  Applications 


3.  Application  is  technically  complex 
and  is  of  significant  impact  or 
precedent-setting  and  requires  extensive 
analysis. 

4.  Staff  review  delayed  by  other 
priority  issues  or  volume  of  exemption 
applications. 

Meaning  of  Application  Number  ' 
Suffixes 

N — New  application. 
M — Modification  request. 
PM — Party  to  application  with 
modification  request. 

Issued  in  Washington,  DC,  on  December 
ap,  2002. 
r!  Ryan  Posten, 

Exemptions  Program  Officer,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 


Application  No. 


11862-N  

11927-N  

12381-N  ., 

12412-N  

12440-N  

12648-N  

12701-N  

12706-N  

12715-N  

12718-N  

12751-N  

12859-N  

12867-N  

.12902-N  

12941-N  

12950-N  

12960-N  , 

12973-N  

12988-N  

12990-N  

12991-N  

12998-N  

12999-N  

13001-N  

4453-M  

4884-M  

7060-M  

7277-M  

8162-M  

8718-M  

8723-M  

10019-M  

10751-M  

10882-M  

11194-*^ 

11327-M  

11537-M  

11579-M  

11769-M  

11769-M 

11769-M  

11791-M  

1185(>-lu1 

11911-M  

11911-M  

12065-M  

12443-M  

12449-%! 


Applicant     • 


The  BOC  Group,  Murray  Hill,  NJ 

Alaska  Marine  Lines,  Inc.,  Seattle,  WA  

Ideal  Chemical  &  Supply  Co.,  Memphis,  TN 

Great  Westem  Chemical  Company,  Portland,  OR  

Luxfer  Inc.,  Riverside,  CA 

Stress  Engineering  Services,  Inc.,  Houston,  TX  

Fuel  Cell  Components  &  Integrators,  Inc.,  Hauppauge,  NY 

Raufoss  Composites  AS,  Raufoss,  NO  

Aritansas  Eastman  Division,  Eastman  Chemical  Co.,  Batesville,  AR  

Weldship  Corporation,  Bethlehem,  PA  

Defense  Technology  Corporation,  Casper,  WY  

Atlantic  Research  Corporation,  Gainesville,  VA  

G.LI.  Citergaz,  964  Civray,  FR  

C&S  Railroad  Corp.,  Jim  Thorpe,  PA  

The  Neiman  Marcus  Group,  Longview,  TX 

Walnut  Industries,  Inc.,  Bensalem,  PA  

Intemational  Fuel  Cells,  South  Windsor,  CT  

Viking  Packing  Specialist,  Tulsa,  OK 

Air  Products  &  Chemicals,  Inc.,  Allentown,  PA 

Technilab  Products,  Inc.,  Brazil,  IN  

General  Ptastk:s  Manufacturing  Company,  Tacoma,  WA  

Safety-Kleen  Services,  Inc.,  Columbia,  SC  

Safety-Kleen  Servces,  Inc.,  Columt>ia,  SC 

The  J.C.  Smith  Co.,  San  Saba,  TX  

Dyno  Nobel,  Inc.,  Salt  Lake  City,  UT 

Matheson  Tri-Gas,  East  Rutherford,  NJ 

Federal  Express,  Memphis,  TN  „ 

Structural  Composites  Industries,  Pomona,  CA  

Structural  Composites  Industries,  Pomona,  CA  

Structural  Composites  Industries,  Pomona,  CA  

Dyno  Not)el.  Inc.,  Salt  Lake  City,  UT ^ 

Structural  Composites  Industries,  Pomona,  CA  

Dyno  Not)el,  Inc.,  Salt  Lake  City,  UT 

Espar  Products,  Inc.,  MIssissauga,  Ontario  L5T  1Z8,  CN 

Carleton  Technologies  Inc.,  Pressure  Technology  Div.,  Glen  Bumie,  MD 

Phoenix  Sen/ices,  Inc.,  Pasadena,  MD  

JCI  Jones  Chemicals,  Inc.,  Mllford,  VA  

Dyno  Nobel,  Inc.,  Salt  Lake  City,  UT 

Great  Westem  Chemical  Company,  Portland,  OR 

Great  Westem  Chemrcal  Company,  Portland,  OR  

Hydrite  Chemical  Company,  Brookfleld,  Wl  

The  Coleman  Company,  Inc.,  Wichita,  KS  : 

Air  Transport  Association,  Washington,  DC  

Transfer  Flow,  Inc.,  Chrco,  CA 

Transfer  Flow,  Inc.,  Chico,  CA 

Petrolab  Company,  Latham,  NY  

Dow  Reichhold  Specialty  Latex,  LLC,  Chickamauga,  GA 

ChkDrine  Sen/ice  Company,  Inc.,  KIngwood,  TX  


Reason  for 

Estimated  date 

delay 

of  completion 

4 

03/31/2003 

4 

01/31/2003 

3 

05/31/2003 

3 

05/31/2003 

1 

05/31/2003 

4 

02/28/2003 

1 

01/31/2003 

1.3 

03/31/2003 

4 

01/31/2003 

4 

01/31/2003 

4 

01/31/2003 

4 

03/31/2003 

1 

03/31/2003 

4 

01/31/2003 

4 

01/31/2003 

4 

01/31/2003 

4 

03/31/2003 

4 

03/31/2003 

1 

05/31/2003 

4 

01/31/2003 

4 

01/31/2003 

4 

01/31/2003 

4 

01/31/2003 

1 

03/31/2003 

4 

12/31/2002 

4 

01/31/2003 

4 

01/31/2003 

3 

02/28/2003 

3 

02/28/2003 

3 

02/28/2003 

1 

01/31/2003 

3,4 

02/28/2003 

4 

01/31/2003 

4 

01/31/2003 

4 

01/31/2003 

4 

03/31/2003 

3 

05/31/2003 

1 

01/31/2003 

3 

03/31/2003 

3 

03/31/2003 

3 

03/31/2003 

4 

01/31/2003 

4 

01/31/2003 

3 

05/31/2003 

3 

05/31/2003 

4 

05/31/2003 

4 

01/31/2003 

4 

01/31/2003 
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New  Exemption  Applications— Continued 


Application  No. 

^                               Applicant 

Reason  for 
deflay 

Estimated  date 
of  completion 

1259&-M 

12866-M  

Vottaix,  Inc.,  North  Branch,  NJ 

Delta  Air  Lines  (Technical  Operations  Center),  Atlanta,  GA  

4 

4 

01/31/2003 
01/31/2003 

II 


(FR  Doc.  03-186  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  4910-60-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Berkley  Regional 
Insurance  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  4  to 
the  Treasury  Department  Circular  570; 
2002  Revision,  published  July  1,  2002, 
at  67  FR  44294. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6915. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
apfHDving  ofBcers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  2002  Revision,  on  page  44301  to 
reflect  this  addition: 

Company  Name:  Berkley  Regional 
Insurance  Company.  Business  Address: 
7273  East  Butherus  Drive,  Scottsdale, 
AZ  85260.  Phone:  (203)  629-3000. 
Underwriting  Limitation  bl: 
$16,283,000.  Surety  Licenses  c/:AL,  AK, 
AZ,  AR,  CA,  CT,  CO,  DE,  DC,  FL,  GA, 
HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ, 
NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TN,  TX,  UT,  VA,  WA,  WV,  WI, 
WY.  Incorporated  in:  Delaware. 

Certificates  of  Authority  expire  on 
June  30  each  yeeir,  imless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570.  A  hard 
copy  may  be  purchased  from  the 
Goyemment  Printing  Office  (GPO) 


Subscription  Service,  Washington,  DC, 
Telephone  (202)  512-1800.  When 
ordering  the  Circular  ft-om  GPO,  use  the 
following  stock  number:  769-004- 
04067-1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Sm^ety  Bond  Branch, 
3700  East-West  Highway,  Room  6F07, 
Hyattsville,  MD  20782. 

Dated:  December  24,  2002. 
Wanda  Rogers, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
[FR  Doc.  03-117  Filed  1-3-03;  8:45  am] 

BILLING  CODE  4810-35-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Ohio  Indemnity 
Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the  - 

Treasury. 

ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  5  to 
the  Treasury  Department  Circular  570; 
2002  Revision,  published  July  1,  2002, 
at  67  FR  44294. 

FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-6507. 

SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby " 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  2002  Revision,  on  page  44322  to 
reflect  this  addition: 

Ohio  Indemnity  Company.  Business 
Address:  250  East  Broad  Street,  10th 
Floor,  Columbus,  OH  43215.  Phone: 
(614)  228-2000.  Underwriting 
Limitation  fc/;  $2 ,963,000.  Surety 
Licenses  c/:  AL,  AZ,  AR,  CO,  CT,  DC, 
FL,  GA.  IL,  IN,  L\,  KS,  KY,  ME,  MD,  MI, 
MS,  MO,  MT,  NE,  NV.  NH,  NJ,  NY,  NC, 
ND,  OH,  OR.  PA.  RI,  SC,  SD,  UT,  VT, 
VA,  WA,  WV,  WI,  WY.  Incorporated  in: 
Ohio. 


Certificates  of  Authority  expire  on 
Jime  30  each  year,  imless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
h  ttp://www.fms.  treas.gov/c5  70/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO)  Subscription  . 
Service,  Washington,  DC,  Telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  769-004-04067-1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasmy,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch. 
3700  East-West  Highway,  Room  6F07, 
Hyattsville,  MD  20782. 

Dated:  December  24,  2002. 
Wanda  |.  Rogers, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
[FR  Doc.  03-116  Filed  1-3-03:  8:45  am] 

BILUNG  CO0€  4810-35-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8885 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  8885. 
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Health  Insurance  Credit  For  Eligible 
Recipients. 

DATES:  Written  comments  should  be 
received  on  or  before  March  7,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland.  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
[CAROLA.SA  VAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Health  Insurance  Credit  For 
Eligible  Recipients. 

OMB  Number:  1545-1807. 

Form  Number:  8885. 

Abstract:  Form  8885  is  used  to  allow 
a  qualifying  individual  to  take  a  credit 
for  health  insurance  premiums  paid 
either  by  them  or  their  behalf  on  their 
tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
300,000. 

Estimated  Time  Per  Response:  59 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  294,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice:  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection  of 
information  displays  a  valid  OMB 
control  number.  Books  or  records 
relating  to  a  collection  of  information 
must  be  retained  as  long  as  their 
contents  may  become  material  in  the 
administration  of  any  internal  revenue 
law.  Generally,  tax  returns  and  tax 
return  information  are  confidential,  as 
required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accairacy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  bvu"den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  30,  2002. 
Carol  Savage. 
Program  Analyst. 
[FR  Doc.  03-202  Filed  1-3-03;  8:45  am) 

BILUNG  COOE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8880 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8880,  Credit  for  Qualified  Retirement 
Savings  Contributions. 
DATES:  Written  conunents  should  be 
received  on  or  before  March  7,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
[CAROL.A.SAVAGE@irs.gov.),ln\.emal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Credit  for  Qualified  Retirement 
Savings  Contributions. 

OMB  Number:  1545-1805. 

Form  Number:  Form  8880  is  used  to 
allow  qualifying  taxpayers  to  take  a 
nonrefundable  credit  for  contributions 


made  to  their  qualified  retirement 
accounts.  These  accounts  can  be  IRA's. 
Roth  IRA's,  or  qualified  employer 
sponsored  retirement  plans. 

Current  Actions:  There  are  no  changes 
being  made  toihe  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1.000.000. 

Estimated  Time  Per  Respondent:  1 
hour,  19  minutes. 

Estimated  Total  Annual  Burden 
Hours:  1.310.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice:  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection  of 
information  displays  a  valid  OMB 
control  number.  Books  or  records 
relating  to  a  collection  of  information 
must  be  retained  as  long  as  their 
contents  may  become  material  in  the 
administration  of  any  internal  revenue 
law.  Generally,  tax  returns  and  tax 
return  information  are  confidential,  as 
required  by  26  U.S.C.  6103. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  30,  2002. 
Carol  Savage. 
Program  Analyst. 

(FR  Doc.  03-203  Filed  1-3-03;  8:45  am] 
BiLUNG  COOE  4830-01-P 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  96-53 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13(44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Revenue 
Procedure  96-53,  Section  482— 
Allocations  Between  Related  Parties. 
DATES:  Written  comments  should  be 
received  on  or  before  March  7,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  or  through  the  Internet 
(Allan.M.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Sec.  482 — Allocations  Between 
Related  Parties. 

OMB  Number:  1545-1503.  Revenue 
Procedure  Number:  Revenue  Procedm« 
96-53. 

Abstract:  The  information  requested 
in  this  revenue  procedure  is  required  to 
enable  the  Internal  Revenue  Service  to 
give  advice  on  filing  Advance  Pricing 
Agreement  applications,  to  process  such 
applications  and  negotiate  agreements, 
and  to  verify  compliance  with  the 
agreements  and  whether  the  agreements 
require  modification. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
160. 

Estimated  Time  Per  Respondent:  32 
hours.  49  minutes. 


Estimated  Total  Annutil  Burden 
Hours:  5,250. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice:  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection  of 
information  displays  a  valid  OMB 
control  niunber.  Books  or  records 
relating  to  a  collection  of  information 
must  be  retained  as  long  as  their 
contents  may  become  material  in  the 
administration  of  any  internal  revenue 
law.  Generally,  tax  returns  and  tax 
retiun  information  are  confidential,  as 
required  by  26  U.S.C.  6103. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the,bmden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  30,  2002.      . 
Carol  Savage, 
Program  Analyst. 
[FR  Doc.  03-204  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comntent 
Request  Revenue  Procedure  96-52 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy ,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13(44  U.S.C.  3506(c)(2)(A))' 
Currently,'  the  IRS  is  soliciting 
comments  concerning  Revenue 
Procedure  96-52,  Acceptance  Agents 
(IRB  1996-18). 

DATES:  Written  comments  should  be 
received  on  or  before  March -7,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
revenue  procedure  should  be  directed  to 
Lamice  Mack.  (202)  622-3179,  or 
through  the  Internet 
(Lamice. Mack@irs.gdv.),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Acceptance  Agents. 

OMB  Number:  1545-1499. 

Revenue  Procedure  Number:  Revenue 
Procedures  96-52. 

Abstract:  Revenue  Procediu^  96-52 
describes  application  procediu^s  for 
becoming  an  acceptance  agent  and  the 
requisite  agreement  that  an  agent  must 
execute  with  the  Internal  Revenue 
Service. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  not-for- 
profit  institutions,  Federal  Government, 
and  state,  local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
12,825 

Estimated  Time  Per  Respondent:  3 
hrs.,  12  minutes. 

Estimated  Total  Annual  Burden 
Hours:  Al, 006. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice:  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection  of 
information  displays  a  valid  OMB 
control  number.  Books  or  records 
relating  to  a  collection  of  information 
must  be  retained  as  long  as  their 
contents  may  become  material  in  the 
administration  of  any  internal  revenue 
law.  Generally,  tax  returns  and  tax 
return  information  are  confidential,  as 
required  by  26  U.S.C.  6103. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
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approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  30,  2002. 
Carol  Savage, 
Program  Analyst. 
[FR  Doc.  03-205  Filed  1-3-03;  8r45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel,  E-Filing  Issue 
Committee 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel,  E-Filing 
Issue  Committee  will  be  conducted  (via 
teleconference). 

DATES:  The  meeting  will  be  held 
Thursday,  February  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of, the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel,  E-Filing  Issue 
Committee  will  be  held  Thursday, 
February  13,  2003,  from  2  p.m.  central 
time  to  3  p.m.  central  time  via  a 
telephone  conference  call.  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
comment,  ideas,  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service.  You  can 
submit  written  comments  to  the  panel 
by  faxing  to  (414)  297-1623,  or  by  mail 
to  Taxpayer  Advocacy  Panel, 
Stopl006MIL,  310  West  Wisconsin 
Avenue,  Milwaukee,  WI  53203-2221. 
Public  comments  will  also  be  welcome 


duiring  the  meeting.  Please  contact  Mary 
Ann  Delzer  at  1-888-912-1227  or  (414) 
297-1604  for  dial-in  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  December  19,  2002. 
Maryclare  Whitehead, 

Executive  Assistant  to  the  National  Taxpayer 

Advocate. 

[FR  Doc.  03-199  Filed  1-3-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  4  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Illinois,  Indiana,  Kentuci(y,  Michigan, 
Ohio,  West  Virginia,  and  Wisconsin) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasiu^. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
4  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 

DATES:  The  meeting  will  be  held 
Wednesday,  February  5,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414)297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  4 
Taxpayer  Advocacy  Panel  will  be  held 
Wednesday,  February  5,  2003,  from  11 
a.m.  central  time  to  noon  central  time 
via  a  telephone  conference  call.  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comment,  ideas,  and  suggestions 
on  improving  customer  service  at  the 
Internal  Revenue  Service.  You  can 
submit  written  comments  to  the  panel 
by  faxing  to  (414)  297-1623,  or  by  mail 
to  Taxpayer  Advocacy  Panel, 
Stopl006MIL,  310  West  Wisconsin 
Avenue,  Milwaukee,  WI  53203-2221. 
Public  comments  will  also  be  welcome 
during  the  meeting.  Please  contact  Mary 
Ann  Delzer  at  1-888-912-1227  or  (414) 
297-1604  for  dial-in  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 


Dated:  December  19.  2002. 
Maryclare  Whitehead, 

Executive  Assistant  to  the  National  Taxpayer 

Advocate. 

[FR  Doc.  03-200  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  4S30-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  5  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Iowa,  Kansas,  Minnesota,  Missouri, 
Nebraslta,  North  Dakota,  Oklahoma, 
South  Dakota,  and  Texas) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury.  > 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
5  Taxpayer  Advocacy  Panel  will  be 
conducted. 

DATES:  The  meeting  will  be  held  Friday, 
February  7,  2003,  from  1  to  4  p.m.,  and 
Saturday,  February  8,  2003,  from  8  a.m. 
to  noon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  5 
Taxpayer  Advocacy  Panel  will  be  held 
Friday,  February  7,  2003,  from  1  to  4 
p.m.,  and  Saturday,  February  8,  2003, 
from  8  a.m.  to  noon  at  the  Courtyard 
Overland  Park,  Metcalf,  11301  Metcalf 
Avenue,  Overland  Park,  KS  66210.  The 
iTaxpayer  Advocacy  Panel  is  soliciting 
public  comment,  ideas,  and  suggestions 
on  improving  customer  service  at  the 
Internal  Revenue  Service.  You  can 
submit  written  comments  to  the  panel 
by  faxing  to  (414)  297-1623,  or  by  mail 
to  Taxpayer  Advocacy  Panel, 
Stopl006MIL,  310  West  Wisconsin 
Avenue,  Milwaukee,  WI  53203-2221. 
Public  comments  will  also  be  welcome 
during  the  meeting.  Please  contact  Mary 
Ann  Delzer  at  1-888^912-1227  or  (414) 
297-1604  for  more  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
_  advance  notice. 

Dated:  December  19,  2002. 
Maryclare  Whitehead, 

Executive  Assistant  to  the  National  Taxpayer 

Advocate. 

[FR  Doc.  03-201  Filed  1-3-03;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 
11  CFR  Part  104 
[ttotice  2002-8] 

Brokerage  Loans  and  Lines  of  Credit 

Correction 

In  nile  document  02-13689  beginning 
on  page  38353  in  the  issue  of  Tuesday, 


^ 


June  4,  2002  make  the  following 
correction: 

§104^    [Corrected] 

On  page  38360,  in  the  second  column, 
in  §104.3  (a){3){vii)(A),  in  the  first 
paragraph,  in  the  first  line,  "(A)"  should 
read,  "(B)". 

[FR  Doc.  C2-13689  Filed  1-3-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 

[FRL-7428-7] 

RIN2060-ZA11 

National  Ambient  Air  Quality 
Standards  for  Ozone:  Final  Response 
to  Remand 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  response  to  remand. 

SUMMARY:  On  July  18,  1997,  in 
accordance  with  sections  108  and  109  of 
the  Clean  Air  Act  (Act),  EPA  completed 
its  review  of  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
(Oj)  by  promulgating  revised  primary 
and  secondary  standards  (62  FR  38856; 
henceforth,  "1997  final  rule").  On  May 
14,  1999.  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  ("D.C.  Circuit")  remanded  the  O3 
NAAQS  to  EPA  to  consider,  among 
other  things,  any  potential  beneficial 
health  effects  of  O3  pollution  in 
shielding  the  public  from  the  "harmful 
effects  of  the  sun's  ultraviolet  rays."  175 
F.3d  1027  (D.C.  Cir.,  1999).  Today's 
action  provides  EPA's  final  response  to 
that  aspect  of  the  Court's  remand.  Based 
on  its  review  of  the  air  quality  criteria 
and  NAAQS  for  O,  completed  in  1997, 
its  additional  assessment  of  potential 
beneficial  effects  of  tropospheric  O3, 
and  taking  into  account  public 
comments,  EPA  has  determined  that 
information  linking  (a)  changes  in 
patterns  of  ground-level  O3 
concentrations  likely  to  occur  as  a  result 
of  programs  implemented  to  attain  the 
1997  O3  NAAQS  to  (b)  changes  in 
relevant  patterns  of  exposures  to 
ultraviolet  (UV-B)  radiation  of  concern 
to  public  health  is  too  uncertain  at  this 
time -to  warrant  any  relaxation  in  the 
level  of  public  health  protection 
previously  determined  to  be  requisite  to 
protect  against  demonstrated  direct 
adverse  respiratory  effects  of  exposure 
to  O3  in  the  ambient  air.  Further,  it  is 
the  Agency's  view  that  associated 
changes  in  UV-B  radiation  exposures  of 
concern,  using  plausible  but  highly 
uncertain  assumptions  about  likely 
changes  in  patterns  of  ground-level 
ozone  concentrations,  woidd  likely  be 
Very  small  from  a  public  health 
perspective.  As  a  result,  the  revised  O3 
NAAQS  will  remain  set  at  a  level  of  0.08 
parts  per  million  (ppm),  with  a  form 
based  on  the  3 -year  average  of  the 
annual  fourth-highest  daily  maximum  8- 
hour  average  O3  concentrations 
measured  at  each  monitor  within  an 


area.  No  other  issues  related  to  the  1997 
O3  NAAQS  remain  before  the  Coiul,  and 
other  remanded  issues  related  to 
implementation  of  the  O3  NAAQS  are 
not  addressed  by  today's  action. 
EFFECTIVE  DATE:  March  7,  2003. 
ADDRESSES:  A  docket  containing 
information  relating  to  EPA's  review  of 
the  O3  primary  eind  secondary  standards 
and  this  response  to  the  D.C.  Circuit 
remand  (Docket  No.  A-95-58)  is 
available  for  public  inspection  at  the 
EPA's  Air  Docket  Center,  1301 
Constitution  Avenue,  N.W.,  Room  B108, 
Washington,  DC  20460.  Mail  code 
6102T.  This  docket  incorporates  the 
docket  fi-om  the  previous  review  of  the 
O3  standards  (Docket  No.  A-92-17)  and 
the  docket  established  for  the  ozone  air 
quality  criteria  document  (Docket  No. 
ECAO-CD-92-0786).  The  docket  may 
be  inspected  between  8:30  a.m.  and  4:30 
p.m.  on  weekdays,  excluding  legal 
holidays.  A  reasonable  fee  may  be 
charged  for  copying.  The  information  in 
the  docket  constitutes  the  complete 
basis  for  the  decision  announced  in  this 
final  response  to  the  remand.  For  the 
availability  of  related  information,  see 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Lyon  Stone,  Office  of  Air  Quality 
Planning  and  Standards,  U.S. 
Enviromnental  Protection  Agency 
(C539-01),  Research  Triangle  Park,  NC 
27711;  e-mail  stone.susan@epa.gov; 
telephone  (919)  541-1146. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Related  Information 

Certain  documents  are  available  from 
the  U.S.  Department  of  Commerce. 
National  Technical  Information  Service, 
5285  Port  Royal  Road.  Springfield,  VA 
22161.  Available  documents  include: 

(1)  The  Review  of  the  National 
Ambient  Air  Quality  Standards  for 
Ozone:  Assessment  of  Scientific  and 
Technical  Information  ("Staff  Paper") 
(EPA-452/R-96-007,  June  1996,  NTIS  # 
PB-96-203435;  $67.00  paper  copy  and 
$21.50  microfiche).  (Add  a  $3.00 
handling  charge  per  order). 

(2)  Air  Quality  Criteria  for  Ozone  and 
Other  Photochemical  Oxidants 
("Criteria  Docvunent")  (three  volumes, 
EPA/600/P-93-O04aF  through  EPA/600/ 
P-93-004cF,  July  1996,  NTIS  #  PB-96- 
185574;  $169.50  paper  copy  and  $58.00 
microfiche). 

A  limited  number  of  copies  of  other 
documents  generated  in  coimection 
with  the  review  of  the  standard,  such  as 
documents  pertaining  to  human 
exposure  and  health  risk  assessments 
and  the  relationships  between  ground- 
level  O3,  UV-B  radiation,  and  health 
effects,  can  be  obtained  from:  U.S. 


Enviromnental  Protection  Agency 
Library  (C267-01),  Research  Triangle 
Park,  NC  27711;  telephone  (919)  541- 
2777.  These  and  other  related 
documents  are  also  available  for 
inspection  and  copying  in  the  EPA 
docket. 

Electronic  Availability 

The  Staff  Paper  and  documents 
pertaining  to  human  health  risk  and 
exposiue  assessments  are  available  on 
the  Office  of  Air  and  Radiation,  Policy 
and  Guidance  Web  site  at:  http:// 
www.epa.gov/ttn/oaqjg/tlsp.btml.  The 
O3  NAAQS  1996  proposal  and  1997 
final  rule  are  available  at  the  same  Web 
site,  at:  http://www.epa.gov/ttn/oarpg/ 
tlpfpr.html. 

Children's  Environmental  Health 

This  final  response  to  the  Court's 
remand,  reaffirming  the  1997  8-hoiu'  O3 
NAAQS,  specifically  takes  into  account 
children  as  the  group  most  at  risk  to  the 
direct  inhalation-related  effects  of  O3 
exposure,  and  was  based  on  studies  of 
effects  on  children's  health  (U.S.  EPA, 
1996a;  U.S.  EPA,  1996b)  and 
assessments  of  children's  exposure  and 
risk  (Johnson,  1994;  Johnson  et  al.  1996 
a.b;  Whitfield  et  al,  1996;  Richmond, 
1997).  The  8-hour  O3  primary  standard 
protects  children's  health  with  an 
adequate  margin  of  safety  from  the 
direct  adverse  effects  associated  with 
inhalation  exposures  to  ground-level  O3, 
after  considering  potential  indirect 
beneficial  effects  of  ground-level  O3 
related  to  its  attenuation  of  UV-B 
radiation  and  any  associated  adverse 
health  effects. 

Implementation  Activities 

When  the  8-hour  primary  and 
secondary  O3  standards  are 
implemented  by  the  States,  the  power 
generation,  automobile,  petroleum,  and 
chemical  industries  are  likely  to  be 
affected,  as  well  as  other  manufacturing 
concerns  that  emit  volatile  organic 
compounds  (VOC)  or  nitrogen  oxides 
(NOx).  The  extent  of  such  effects  will 
depend  on  implementation  policies  and 
control  strategies  adopted  by  States  to 
assure  attainment  and  maintenance  of 
the  standards. 

The  EPA  is  now  developing 
appropriate  policies  and  control 
strategies  to  assist  States  in  the 
implementation  of  the  8-hour  primary 
and  secondary  O3  NAAQS.  The  EPA 
now  expects  to  propose  an 
implementation  strategy  for  public 
comment  early  in  2003. 

Table  of  Contents 
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I.  Background 
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B.  Potential  Indirect  Beneficial  Welfare 
Effects 

C.  Final  Response  to  Remand  on  the 
Secondary  O3  NAAQS' 
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A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 
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Governments 

G.  Executive  Order  13045:  Protection  of 
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H.  Executive  Order  13211:  Actions  that 
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1.  National  Technology  Transfer 
Advancement  Act 

J.  Congressional  Review  Act 

V.  References 

I.  Background 

A.  1997  Revision  of  the  O3  NAAQS 

On  July  18,  1997,  in  accordance  with 
sections  108  and  109  ofthe  Act,  EPA 
completed  its  review  of  the  NAAQS  for 
O3  by  promulgating  revised  primary  and 
secondary  standards  (1997  final  rule). 
These  standards  were  based  on  EPA's 
review  of  the  available  scientific 
evidence  linking  direct  exposures  to 
ambient  O3  to  adverse  health  and 
welfare  effects  at  levels  allowed  by  the 
then  current  O3  standards.  The  revised 


primary  and  secondary  standards  were 
each  set  at  a  level  of  0.08  ppm,  with  an 
8-hour  averaging  time  and  a  form  based 
on  the  3-year  average  of  the  armual 
fourth-highest  daily  maximum  8-hour 
average  O3  concentrations  measured  at 
each  monitor  within  an  area.'  The  new 
primary  standard  was  established  to 
provide  increased  protection  to  the 
public,  especially  children  and  other  at- 
risk  populations,  against  a  wide  range  of 
03-induced  respiratory  health  effects 
due  to  inhalation  exposures,  including 
decreased  lung  function,  primarily  in 
children  active  outdoors;  increased 
respiratory  symptoms,  particularly  in 
highly  sensitive  individuals;  hospital 
admissions  and  emergency  room  visits 
for  respiratory  causes,  among  children 
and  adults  with  pre-existing  respiratory 
disease  such  as  asthma;  inflammation  of 
the  lung;  and  possible  long-term  damage 
to  the  lungs.  The  new  secondary 
standard  was  established  to  provide 
increased  protection  to  the  public 
welfare  against  direct  Os-induced  effects 
on  vegetation,  such  as  agricultural  crop 
loss,  damage  to  forests  and  ecosystems, 
and  visible  foliar  injury  to  sensitive 
species. 

1.  Legislative  Requirements 

Two  sections  of  the  Act  govern  the 
establishment,  review,  and  revision  of 
NAAQS.  Section  108  (42  U.S.C.  7408) 
directs  the  Administrator  to  identify 
certain  pollutants  which  "may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare"  and  to  issue 
air  quality  criteria  for  them.  These  air 
quality  criteria  are  to  "accurately  reflect 
the  latest  scientific  knowledge  useful  in 
indicating  the  kind  and  extent  of  all 
identifiable  effects  on  public  health  or 
welfare  which  may  be  expected  from  the 
presence  of  [a]  pollutant  in  the  ambient 
air  *  *  *." 

Section  109  (42  U.S.C.  7409)  directs 
the  Administrator  to  propose  and 
promulgate  "primary"  and  "secondary" 
NAAQS  for  pollutants  identified  xmder 
section  108.  Section  109(b)(1)  defines  a 
primary  standard  as  one  "the  attainment 
and  maintenance  of  which,  in  the 
judgment  of  the  Administrator,  based  on 
(the]  criteria  and  allowing  an  adequate 
margin  of  safety,  are  requisite  to  protect 
the  public  health."  A  secondary 
standard,  as  defined  in  section 
109(b)(2),  must  "specify  a  level  of  air 
quality  the  attainment  and  maintenance 
of  which  in  the  judgment  of  the 
Administrator,  based  on  [the]  criteria, 
[are]  requisite  to  protect  the  public 
welfare  from  any  known  or  anticipated 


adverse  effects  associated  with  the 
presence  of  [the]  pollutant  in  the    ' 
ambient  air."^ 

Section  109(d)(1)  ofthe  Act  requires 
periodic  review  and,  if  appropriate, 
revision  of  existing  air  quality  criteria 
and  NAAQS.  Section  109(d)(2)  requires 
appointment  of  an  independent 
scientific  review  committee  to  review 
criteria  and  standards  and  recommend 
new  standards  oiyevisions  of  existing 
criteria  and  standards,  as  appropriate. 
The  committee  established  under 
section  109(d)(2)  is  knovra  as  the  Clean 
Air  Scientific  Advisory  Committee 
(CAS AC),  a  standing  committee  of 
EPA's  Science  Advisory  Board. 

2.  Review  of  Air  Quality  Criteria  and 
Standards  for  O3 

An  overview  of  the  last  review  of  the 
O3  air  quality  criteria  and  standards  is 
presented  in  section  I.C  of  the  preamble 
to  the  1997  final  rule.  In  summary,  the 
1997  review  was  initiated  in  August 
1992  with  the  development  of  a  revised 
Air  Quality  Criteria  Docimient  for 
Ozone  and  Other  Photochemical 
Oxidants  (henceforth,  the  "Criteria 
Document").  Multiple  drafts  ofthe 
Criteria  Document  were  reviewed  by     > 
CASAC  and  the  public,  resulting  in  a 
final  Criteria  Document  (U.S.  EPA, 
1996a)  that  reflected  CASAC  and  public 
comments. 3  The  EPA  also  prepared  a 
staff  paper.  Review  of  Nationsd  Ambient 
Air  Quality  Standards  for  Ozone: 
Assessment  of  Scientific  and  Technical 
Information  (henceforth,  the  "Staff 
Paper")."  Multiple  drafts  of  the  Staff 
Paper  were  also  reviewed  by  CASAC 
and  the  public,  resulting  in  a  final  Staff 
Paper  (U.S.  EPA,  1996b)  that  reflected 
CASAC  and  public  comments.^ 

On  November  27,  1996  EPA 
aimounced  its  proposed  decision  to 


'  The  form  of  a  standard  refers  to  the  air  quality 
statistic  that  is  used  to  determine  whether  an  area 
attains  the  standard. 


^  Welfare  effects  as  defined  in  section  302(h)  (42 
U.S.C.  7602(h))  include,  but  are  not  limited  to. 
"effects  on  soils,  water,  crops,  vegetation,  man- 
made  materials,  animals,  wildlife,  weather, 
visibility,  and  climate,  damage  to  and  deterioration 
of  property,  and  hazards  to  transportation,  as  well 
as  effects  on  economic  values  and  on  personal 
comfort  and  well-being." 

3  In  a  November  28, 1995  letter  from  the  CASAC 
chair  lo  the  Administrator,  CASAC  advised  that  the 
final  draft  Criteria  Document  "provides  an  adequate 
review  of  the  available  scientific  data  and  relevant 
studies  of  ozone  and  related  photochemical 
oxidants"  (Wolff,  1995a). 

'*  The  Staff  Paper  evaluates  policy  implications  of 
the  key  studies  and  scientific  information  in  the 
Criteria  Document,  identifies  critical  elements  that 
EPA  staff  believes  should  be  considered,  and 
presents  staff  conclusions  and  rteoramendations  of 
suggested  options  for  the  Administrator's 
consideration. 

^  In  separate  letters  from  the  CASAC  chair  to  the 
Administrator,  CASAC  advised  that  the  primary 
standard  and  secondary  standard  sections  of  the 
final  draft  Staff  Paper  provide  "an  adequate 
scientific  basis  for  making  regulatory  decisions" 
concerning  the  O1  standards  (Wolff,  199Sb.  1996). 
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revise  the  NAAQS  for  O3  (61  FR  65716, 
December  13, 1996;  henceforth,  "1996 
proposal"),  as  well  as  its  proposed 
decision  to  revise  the  NAAQS  for 
particulate  matter  (PM).  To  ensure  the 
broadest  possible  public  input  on  these 
proposals,  EPA  took  extensive  and 
unprecedented  steps  to  facilitate  the 
public  comment  process,  including  the 
establishment  of  a  national  toll-free 
telephone  hodine  and  provisions  for 
electronic  submission  of  comments.  The 
EPA  also  held  several  public  hearings, 
participated  in  numerous  meetings 
across  the  coimtry,  and  held  two 
national  satellite  telecasts  to  provide 
direct  opportunities  for  public  comment 
and  to  disseminate  information  to  the 
public  about  the  proposed  standard 
revisions.  As  a  result  of  this  intensive 
effort  to  solicit  public  input,  more  than 
50,000  comments  were  received  on  the 
proposed  revisions  to  the  O3  NAAQS  by 
the  close  of  the  public  comment  period 
on  March  12, 1997. 

The  final  rule,  published  on  July  18, 
1997,  presented  EPA's  rationale  for  its 
final  decision,  and  addressed  the  major 
issues  raised  in  comments  on  the  1996 
proposal.  A  comprehensive  summary  of 
all  significant  comments,  along  with 
EPA's  response  to  such  comments  (U.S. 
EPA,  1997;  henceforth,  "Response  to 
Comments"),  can  be  found  in  the  docket 
for  the  1997  rulemaking  (Docket  No.  A- 
95-58).^  The  1997  final  rule  presented 
EPA's  decision  to  replace  the  existing  1- 
hour  primary  and  secondary  standards  ^ 
(each  set  at  a  level  of  0.12  ppm,  with  a 
1-expected-exceedance  form,  averaged 
over  3  years  *  with  8-hour  standards, 
each  set  at  a  level  of  0.08  ppm,  with  a 
form  based  on  the  3-year  average  of  the 
annual  fourth-highest  daily  maximum  8- 
hour  average  O3  concentrations 
measiu^d  at  each  monitor  within  an 
area  (as  determined  by  40  CFR  part  50, 
appendix  I). 

B.  Ozone  NAAQS  litigation  and 
Remand 

1.  Litigation  Summary 

Following  promulgation  of  the  revised 
8-hour  O3  NAAQS,  numerous  petitions 
for  review  of  the  standards  were  filed  in 
the  D.C.  Circuit.  American  Trucking 
Associations  v.  EPA,  No.  97-1441.  Oral 


*This  docket  incorporates  by  reference  the  docket 
from  the  previous  0<  NAAQS  review  (Docket  No. 
A-92-17J  and  the  docket  established  for  the  Criteria 
Document  (Docket  No.  ECAO-CD-92-0876). 

'These  1-hour  O3  standards  were  originally  set  in 
1979  (44  FR  8202.  February  8.  1979)  and  reaffirmed 
in  1993  (58  FR  13008,  March  9,  1993). 

■The  1-hour  standards  are  attained  when  the 
expected  number  of  days  per  calendar  year  with 
maximum  hourly  average  concentrations  above  0.12 
ppm  is  equal  to  or  less  than  one,  averaged  over  3 
years  (as  determined  by  40  CFR  part  50,  appendix 
H). 


argument  was  held  on  December  17, 
1998  and  the  Court  rendered  its  opinion 
on  May  14, 1999.  American  Trucking 
Associations  v.  EPA  ("ATA  I"),  175  F.3d 
1027  (D.C.  Cir.,  1999).  A  divided  panel 
found  that  section  109  of  the  Act,  42 
U.S.C.  §  7409,  as  interpreted  by  EPA  in 
setting  the  revised  O3  (and  PM)  NAAQS, 
effected  an  unconstitutional  delegation 
of  legislative  authority.  Id.  at  1033- 
1040.  The  Court  remanded  the  O3 
standards  with  instructions  that  EPA 
should  articulate  an  "intelligible 
principle"  for  determining  the  degree  of 
residual  risk  to  public  health 
permissible  in  setting  revised  NAAQS. 
Id.  In  addition,  the  Court  also  directed 
that,  in  responding  to  the  remand,  EPA 
should  consider  the  potential  beneficial 
health  effects  of  O3  pollution  in 
shielding  the  public  from  the  "harmful 
effects  of  the  sun's  ultraviolet  rays."  Id. 
at  1051-1053. 

In  1999,  EPA  petitioned  the  D.C. 
Circuit  for  rehearing  en  banc  on  several 
aspects  of  that  Court's  decision  in  i4rA 
/.  Although  the  petition  for  rehearing 
was  granted  in  part  and  denied  in  part, 
the  Court  declined  to  review  its  ruling 
with  regard  to  the  potential  beneficial 
effects  of  O3  pollution.  American 
Trucking  Associations  v.  EPA  ("ATA 
ID,  195  F.3d  4, 10  (D.C.  Cir.,'  1999).  The 
Court  did  note,  however,  that  it 
"expressed[ed]  no  opinion,  of  course, 
upon  the  effect,  if  any,  that  studies 
showing  the  beneficial  effects  of 
tropospheric  ozone  *  *  *  might  have 
upon  any  ozone  standards  *  *  *"  Id. 

On  January  27,  2000,  EPA  petitioned 
the  U.S.  Supreme  Court  for  certiorari  on 
the  constitutional  issue  and  two  other 
issues,  but  did  not  request  review  of  the 
D.C.  Circuit  ruling  regarding  the 
potential  beneficial  health  effects  of  O3. 
The  EPA's  petition  for  certiorari  was 
granted  on  May  22,  2000;  oral  argument 
was  subsequently  held  on  November  7, 
2000;  and  an  opinion  was  issued  on 
February  27,  2001.  Whitman  v. 
American  Trucking  Associations 
{"Whitman"),  531  U.S.  457  (2001).  The 
U.S.  Supreme  Court  reversed  the 
judgment  of  the  D.C.  Circuit  on  the 
constitutional  issue,  holding  that 
section  109  of  the  Act  does  not  delegate 
legislative  power  to  the  EPA  in 
contravention  of  the  Constitution,  and 
remanded  the  case  to  the  D.C.  Circuit  to 
consider  challenges  to  the  O3  (and  PM) 
NAAQS  that  had  not  been  addressed  by 
that  Court's  earlier  decisions. 

Oral  argument  was  held  on  December 
18,  2001,  and  on  March  26,  2002,  the 
D.C.  Circuit  issued  its  final  decision 
finding  the  1997  O3  (and  PM)  NAAQS 
to  be  "neither  arbitrary  nor  capricious," 
and  denied  the  remaining  petitions  for 
review.  American  Trucking 


Associations  v.  EPA  {"ATA  lU"),  283 
F.3d  355,  P.C.  Cir.  2002).  Thus,  today's 
final  response  to  the  Court's  1999 
remand  regarding  the  potential 
beneficial  health  effects  of  Oa 
constitutes  EPA's  final  response  to 
challenges  to  the  1997  O3  NAAQS. 
Other  remanded  issues,  relating  to 
implementation  of  the  O3  NAAQS,  are 
not  addressed  by  today's  action. 

2.  Remand  on  Health  Benefits  Issue 

The  D.C.  Circuit's  1999  ruling 
concludes  that  "EPA  cannot  ignore  the 
possible  health  benefits  of  ozone."  ^  ATA 
1, 175  F.3d  at  1033.  According  to  the 
Court  "[pjetitioners  presented  evidence 
that,  according  to  them,  shows  the 
health  benefits  of  tropospheric  ozone  as 
a  shield  from  the  harmful  effects  of  the 
sun's  ultraviolet  rays — including 
cataracts  and  both  melanoma  and  non- 
melanoma  skin  cancer."  Id.  at  1051.  In 
rejecting  EPA's  view  that  Congress  did 
not  intend  it  to  consider  potential 
indirect  beneficial  effects  of 
tropospheric  O3  in  shielding  the  public 
from  potentially  harmful,  but  naturally 
occurring,  UV-B  radiation  fixim  the  sim, 
the  Court  concluded  that  "legally  *  *  * 
EPA  must  consider  the  positive 
identifiable  effects  of  a  pollutant's 
presence  in  the  ambient  air  in 
formulating  air  quality  criteria  under 
section  108  and  NAAQS  under  section 
109."  Id.  at  1052.  As  a  result,  the  Court 
directed  EPA  to  "determine  whether 
*  *  *  tropospheric  ozone  has  a 
beneficent  effect  and.  if  so.  then  to 
assess  ozone's  net  adverse  health 
effect."  Id.  at  1053.  Today's  action  sets 
forth  EPA's  final  response  in  that  regard. 

C.  Atmospheric  Distribution  of  O3  and 
UV-B  Radiation 

The  focus  of  the  1997  review  of  the 
air  quality  criteria  and  standards  for  O3 
and  related  photochemical  oxidants  was 
on  public  health  and  welfare  effects 
associated  with  direct  exposure  to 
ambient  levels  of  O3  in  the  lower 
troposphere,  essentially  at  ground  level. 
People  are  directly  exposed  to  ground- 
level  O3  simply  by  breathing  ambient 
air;  similarly,  plants  are  directly 
exposed  through  their  respiratory 
processes.  Ground-level  O3  is  not 
emitted  directly  from  mobile  or 
stationary  sources  but,  like  other 
photochemical  oxidants,  conunonly 
exists  in  the  ambient  air  as  an 


«  For  the  reasons  discussed  in  the  Response  to 
Comments  (U.S.  EPA,  1997,  pp.  128-135),  EPA  did 
not  consider  in  the  1997  review  adverse  health 
effects  that  might  be  caused  by  the  potential 
increase  in  UV-B  radiation  that  could  result  from 
reductions  in  ground-level  O3  brought  about  by 
control  programs  implemented  to  attain  a  revised 
O3  NAAQS. 
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atmospheric  transformation  product. 
Ground-level  O3  formation  is  the  result 
of  chemical  reactions  of  VOC,  NOx,  and 
oxygen  in  the  presence  of  sunlight  and 
generally  at  elevated  temperatures.  As  a 
principal  ingredient  in  photochemical 
smog,  elevated  episodic  concentrations 
of  groimd-level  O3  t3^ically  occur  in  the 
sununertime.  High  concentrations  may 
be  found  in  and  downwind  of  major 
urban  centers  as  well  as  across  broad 
regions  of  elevated  preciusor  emissions. 
A  detailed  discussion  of  atmospheric 
formation,  ambient  concentrations,  and 
health  and  welfare  efi^ects  associated 
with  direct  exposvue  to  O3  can  be  foimd 
in  the  Criteria  Document  and  Staff 
Paper. 

Naturally  occxuring  O3  is  found  in 
two  sections  of  the  earth's  atmosphere. 


the  stratosphere  and  the  troposphere. 
The  demarcation  between  these  two 
layers  varies  between  about  8  and  18 
kilometers  (km)  above  the  earth's 
siuface.  As  illustrated  in  Figure  1, 
depicting  the  vertical  profile  of  O3,  most 
naturally  occurring  O3  {>  90  percent) 
resides  in  the  stratosphere,  with  the 
remaining  O3  (<  10  percent)  in  the 
troposphere.  The  baiid  of  O3  between 
about  15  and  30  km  is  commonly 
known  as  the  "ozone  layer." 

Man-made  air  pollution  has 
significantly  pertinbed  the  natural 
distribution  of  O3  in  both  layers.  It  is 
now  widely  accepted  that  emissions  of 
long-lived  chlorofluorocarbons  (CFCs) 
and  other  compoimds  can  deplete  the 
natural  O3  layer  in  the  stratosphere. 
And,  as  siunmarized  above,  much 


shorter  lived  emissions  of  VOC  and  NOx 
can  markedly  increase  "smog"  O3  in  the 
lowest  portion  of  the  troposphere, 
which  is  termed  the  planetary  boimdary 
layer.  This  fluctuating  planetary 
boundary  or  "mixing"  layer  of  the 
troposphere  can  extend  as  high  as  1  to 
3  km  above  the  ground.  Assuming  a 
fairly  high  siunmertime  O3  pollution 
reservoir  of  65  parts  per  billion  (ppb)  in 
a  typical  1  km  mixing  layer,  Cupitt 
(1994)  estimated  that  pollution  would 
add  less  than  1  p>ercent  to  the  expected 
total  vertical  profile  of  tropospheric  and 
stratospheric  O3  (i.e.,  "total  column"  O3) 
that  would  occur  in  the  natural 
environment. 


Atmospheric  Ozone 


stratospheric  Ozone 
(The  Ozone  Layer) 


Tropospheric  Ozone 


'^« 


10   15  20  25 


Ozone  Amount 
(pressure,  mllli-Pascals) 


Figure  1.    Distribution  of  Ozone  in  the  Atmosphere 
(adapted  from  World  Meteorological  Organization,  1994,  p.  20) 


Ozone  at  ground  level  and  throughout 
the  troposphere  is  chemically  identical 
to  stratospheric  O3.  Stratospheric  O3 
occurs  far  too  high  ta  present  any  threat 
of  direct  respiratory-related  adverse 
effects  to  people  or  plants  from  ambient 
ground-level  exposures,  but  is  known  to 
provide  a  natural  protective  shield  from 
excess  radiation  from  the  sun  by 
absorbing  UV-B  radiation  *"  before  it 


penetrates  to  ground  level.  Recognizing 
that  exposure  to  UV-B  radiation  has 
been  associated  with  adverse  health  and 
welfare  effects,  EPA  and  international 
scientific,  regulatory,  and  legislative 
organizations  have  for  some  time 
focused  on  understanding  the  effects  of 
UV-B  radiation  and  on  controlling  the 
man-made  pollution  that  is  causing  the 
depletion  of  the  O3  layer  in  the 


stratosphere,  as  discussed  in  section  I.D 
below." 

Dm-ing  the  1997  review,  EPA 
recognized  that  tropospheric  O3  also 
absorbs  UV-B  radiation  (U.S.  EPA. 
1996a,  p.  5-79),  such  that  ground-level 
O3  formed  by  man-made  pollution  has 
the  potential  to  provide  some  degree  of 
additional  shielding  beyond  the  natural, 


'°  UV-B  radiation  refers  to  the  region  of  the  solar 
spectrum  within  the  range  of  wavelengths  generally 


from  280-290  nanometers  (nm)  at  the  lower  end,  to 
315-320  nm  at  the  upper  end. 


"  For  example,  in  1977  and  again  in  1990, 
Congress  added  provisions  to  the  Act  to  address 
stratospheric  Oj  depletion  and  the  resultant 
increase  in  exposure  to  UV-B  radiation. 
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levels  that  would  otherwise  occur  in  the 
absence  of  man-made  pollution.  The 
relationship  between  ground-level  O3 
and  UV-B  radiation,  as  well  as  the 
health  effects  associated  with  exposure 
to  UV-B  radiation  and  consideration  of 
the  UV-B  radiation-related  health  risks 
associated  with  changes  in  ground-level 
O3  are  discussed  in  section  II. B  below. 
In  response  to  the  remand  on  the  health 
benefits  issue,  EPA's  assessment  of  the 
net  adverse  health  effects  of  ground- 
level  O3  is  discussed  in  section  II.C 
below,  as  a  basis  for  today's  decision  on 
the  primary  O3  NAAQS,  summarized  in 
section  II.D  below. 

D.  Related  Stratospheric  O3  Program 

In  the  1970s,  scientists  first  grew 
concerned  that  certain  chemicals  could 
damage  the  eeuth's  protective 
stratospheric  O3  layer,  and  these 
concerns  were  validated  by  the 
discovery  of  thinning  of  the  O3  layer 
over  Antarctica  in  the  southern 
hemisphere.  Because  of  the  risks  posed 
by  stratospheric  O3  depletion  and  the 
global  nature  of  the  problem,  leaders 
from  many  countries  decided  to  work 
together  to  craft  a  workable  solution. 
Since  1987,  over  175  nations  have 
signed  a  landmark  environmental  treaty, 
the  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer.  The 
Protocol's  chief  aim  is  to  reduce  and 
eventually  eliminate  the  production  and 
use  of  man-made  Oi  depleting 
substances,  such  as  CFCs.  By  agreeing  to 
the  terms  of  the  Montreal  Protocol, 
signatory  nations  ratifying  the 
Protocol — including  the  United  States — 
commit  to  take  actions  to  protect  the 
stratospheric  O3  layer  and  to  reverse  the 
damage  due  to  the  use  of  O3  depleting 
substances. 

In  1990,  Congress  amended  the  Act  by 
adding  title  VI  (sections  601-618)  to 
address  the  issue  of  stratospheric  O3 
depletion.'^  Most  importantly,  the 
amended  Act  required  the  gradual  end 
to  the  production  of  certain  chemicals 
that  deplete  the  O3  layer.^^  In  addition, 
the  Act  requires  EPA  to  develop  and 
implement  regulations  for  the 
responsible  management  of  O3  depleting 
substances  in  the  United  States.  The 
EPA  has  developed  several  regulatory 
programs  under  these  authorities  that 
include:  ending  the  production  and 


'2  Title  VI  replaced 'the  provisions  regarding 
stratospheric  Oj  depletion  enacted  in  1977.  42 
U.S.C.  7671. 

"  Both  the  Act  and  the  Montreal  Protocol, 
however,  provide  for  limited  "essential  use 
exemptions"  for  the  continued  production  and 
import  of  very  small  quantities  of  CFCs  and  other 
O]  depleting  substances  needed  for  certain  essential 
uses,  for  example,  for  metered  dose  inhalers  used 
by  people  with  asthma  and  other  respiratory 
diseases. 


import  of  O3  depleting  substances  (57 
FR  33754,  July  30, 1992)  and  identifying 
safe  and  effective  alternatives  (59  FR 
13044,  March  18,  1994),  ensuring  that 
refrigerants  and  halon  fire  extinguishing 
agents  are  recycled  properly  (58  FR 
28660,  May  14, 1993),  banning  the 
release  of  O3  depleting  refrigerants 
during  the  service,  maintenance,  and 
disposal  of  air  conditioners  and  other 
refrigeration  equipment  (60  FR  40420, 
August  8,  1995),  and  requiring  that 
nianufacturers  label  products  either 
containing  or  made  with  the  most 
harmful  O3  depleting  substances  (58  FR 
8136,  February  11,  1993).  Because  of 
their  relatively  high  O3  depletion 
potential,  several  man-made 
compounds,  including  CFCs,  carbon 
tetrachloride,  methyl  chloroform,  and 
halons  were  targeted  first  for  phaseout. 
The  EPA  continues  to  develop 
additional  regulations  for  the  protection 
of  public  health  and  the  environment 
from  effects  associated  with  the 
depletion  of  the  stratospheric  O3  layer. 
Besides  implementing  and  enforcing 
stratospheric  O3  protection  regulations 
in  the  U.S.,  EPA  continues  to  work  with 
other  U.S.  government  agencies  and 
international  governments  to  pursue 
ongoing  changes  to  the  Montreal 
Protocol  and  other  treaties.  These 
refinements  to  the  Protocol  and  other 
treaties  are  based  on  ongoing  scientific 
assessments  of  O3  depletion  that  are 
coordinated  by  the  United  Nations 
Environment  Programme  (UNEP)  and 
the  World  Meteorological  Organization 
(WMO),  with  cooperation  from  EPA  and 
other  agencies  around  the  globe  (UNEP, 
1998;  and  WMO,  1998). 

In  addition  to  these  regulatory  and 
scientific  activities,  EPA  maintains 
several  education  and  outreach  projects 
to  help  protect  the  American  public 
from  the  health  effects  of  overexposure 
to  ultraviolet  (UV)  radiation.  Chief 
among  these  projects  is  the  UV  Index,  a 
tool  that  provides  a  daily  forecast  of  the 
next  day's  likely  UV  levels  across  the 
United  States,'"  The  UV  Lidex,  which 
EPA  launched  in  partnership  with  the 
National  Weather  Service,  serves  as  the 
cornerstone  of  EPA's  SunWise  School 
Program,  the  goal  of  which  is  to  educate 
young  children  and  theif  caregivers 
about  the  health  effects  of  overexposiu-e 
to  the  sun,  as  well  as  simple  steps  that 
people  can  take  toavoid 
overexposure. '5 


'•*  Information  about  the  UV  Index  is  available 
from  the  EPA  Stratospheric  Ozone  Hotline  at  (800) 
296-1996  or  at  http://www.epa.gov/sunwise/ 
uvindex.html. 

'5  Information  about  EPA's  SunWise  School 
Program  is  available  at  http://www.epa.gov/ 
sunwise/. 


E.  Summary  of  Proposed  Response  to 
Remand 

On  November  14,  2001,  EPA  proposed 
a  response  to  the  D.C.  Circuit  remand 
(66  FR  52768;  henceforth,  "proposed 
response")  to  consider  any  potential 
beneficial  effects  of  ground-level  O3  in 
shielding  the  public  from  potentially 
harmful,  but  naturally  occurring,  UV-B 
radiation  bom  the  sim.  ATA  I,  175  F.3d 
at  1051-53.  Based  on  its  review  of  the 
air  quality  criteria  and  NAAQS  for  O3 
completed  in  1997,  and  its  additional 
assessment  of  potential  beneficial  effects 
of  ground-level  O3,  EPA  provisionally 
determined  that  the  information  linking 
(a)  Changes  in  patterns  of  ground-level 
O3  concentrations  likely  to  occur  as  a 
result  of  programs  implemented  to 
attain  the  1997  O3  NAAQS  to  (b) 
changes  in  relevant  patterns  of  exposure 
to  UV-B  radiation  of  concern  to  public 
health  is  too  uncertain  at  this  time  to 
warrant  any  relaxation  in  the  level  of 
public  health  protection  previously 
determined  to  be  requisite  to  protect 
against  the  demonstrated  adverse 
respiratory  effects  of  direct  inhalation 
exposure  to  O3  in  the  ambient  air.'^ 
Further,  the  proposed  response 
presented  the  Agency's  view  that  even 
when  using  plausible  but  highly 
uncertain  assimiptions  about  likely 
changes  in  patterns  of  ground-level  O? 
concentrations,  associated  changes  in 
UV-B  radiation  exposures  of  concern 
would  likely  be  very  small  from  a  public 
health  perspective.  Thus,  EPA  proposed 
not  to  change  the  O3  NAAQS  set  in  1997 
at  a  level  of  0.08  ppm,  with  a  form  based 
on  the  3 -year  average  of  the  annual 
fourth-highest  daily  maximum  8-hour 
average  O3  concentrations  measured  at 
each  monitor  within  an  area. 

The  proposed  response  solicited 
public  comments  on  EPA's  proposed 
decision  not  to  change  the  1997  O3 
NAAQS,  and  on  various  specific  aspects 
of  EPA's  review  and  rationale.  The  EPA 
received  ten  comments  on  the  proposed 
response  from  industry,  public  interest 
groups,  and  local  and  State 
governments.  Significant  comments  are 
addressed  throughout  section  II  below 
and  more  fully  in  a  separate  Response 
to  Comments  (U.S.  EPA,  2002). 

n.  Rationale  for  Final  Response  To 
Remand  on  the  Primary  O3  Standard 

Today's  action  presents  the 
Administrator's  final  resporise  to  the 
remand,  in  which  the  Court  directed 
EPA  to  determine  ozone's  net  adverse 
effect  on  public  health  and  not 


'«The  D.C.  Circuit  upheld  EPA's  determination 
that  the  1997  O3  NAAQS  was  requisite  to  protect 
against  demonstrated  adverse  respiratory  effects  in 
ATA  III. 
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"disregard  the  studies"  upon  which  the 
petitioners  primarily  relied  in  their 
challenge.  ATA  I,  175  F.3d  at  1053. 
Today's  action  reaffirms  the  S-hoiu  O3 
primary  standard  promulgated  in  1997, 
based  on: 

(1)  Information  from  the  1997  criteria 
and  standards  review  that  served  as  the 
basis  for  the  1997  primary  O3  standard, 
including  the  scientific  information  on 
health  effects  associated  with  direct 
inhalation  exposures  to  O3  in  the 
ambient  air,  consideration  of  the 
adversity  of  such  effects  for  individuals, 
and  human  exposure  and  risk 
assessments  (section  II.A  below); 

(2)  A  review  of  scientific  information 
in  the  record  of  the  1997  review  (but  not 
considered  as  part  of  the  basis  for  the 
1997  standard)  on  potential  health 
effects  associated  with  changes  in  UV- 
B  radiation,  the  association  between 
changes  in  ground-level  O3  and 
potential  changes  in  UV-B  radiation, 
Euid  predictions  of  changes  in  groiuid- 
level  O3  levels  likely  to  result  from 
attainment  of  alternative  O3  standards 
(section  n.B  below); 

(3)  Consideration  of  the  net  adverse 
effects  of  groiuid-level  O3,  taking  into 
account  both  direct  adverse  inhalation- 
related  health  effects  and  potential 
indirect  beneficial  health  effects 
associated  with  the  shielding  of  UV-B 
radiation  by  ground-level  O3  (section 
II.C  below);  and 

(4)  Consideration  of  the  comments 
received  on  the  proposed  response. 

A  number  of  commenters  focused  on 
various  aspects  of  EPA's  decision- 
making process  and  the  timing  of  EPA's 
final  response.  A  few  such  commenters 
expressed  the  view  that  EPA's  proposed 
response  to  the  remand  was 
procedurally  inadequate  in  that  in 
reviewing  information  in  the  record  on 
ozone's  potential  beneficial  effects,  EPA 
did  not  sup{)lement  the  air  quality 
criteria  or  consult  with  CASAC.  "These 
commenters  also  asserted  that  EPA 
should  reopen  the  record  to  include 
new  studies  and  analyses  regarding 
ozone's  potential  beneficial  effects  that 
were  not  available  for  inclusion  in  the 
1997  rulemaking  record.  These 
commenters  thus  argued  that  EPA 
should  supplement  the  air  quality 
criteria  with  information  on  ozone's 
potential  beneficial  effects,  including 
both  new  and  record  information, 
consult  with  CASAC,  and  re-propose  a 
response  to  the  remand.  ^^ 


"  Some  comnienters  also  expressed  the  view  that 
EPA's  proposed  response  to  the  remand  was 
premature  since  the  D.C.  Circuit  had  not  yet 
decided  other  related  issues.  These  comments  are 
now  moot  since  the  D.C.  Circuit  issued  its  final 
opinion  on  March  26,  2002,  denying  all  remaining 
challenges  to  the  1997  O3  NAAQS. 


Other  commenters  expressed  the 
opposite  view,  agreeing  with  EPA's 
reliance  on  the  rulemaking  record  that 
was  before  the  Court  in  the  ATA 
litigation  as  the  basis  for  EPA's 
proposed  response,  and  urging  EPA  to 
conclude  its  response  as  expeditiously 
as  possible.  These  commenters  argued 
that  to  reopen  the  record  would  require 
consideration  not  only  of  new 
information  on  potential  beneficial 
effects,  but  also  new  information  on 
adverse  respiratory  effects,  and  that  to 
do  so  would  effectively  erase  the 
previous  review  cycle.  These 
commenters  also  asserted  that  the 
analyses  of  ozone's  potential  beneficial 
effects  that  were  included  in  the  record 
fail  to  meet  minimum  standards  of 
reliability  and  scientific  adequacy,  that 
failiare  by  EPA  to  expeditiously 
conclude  the  review  that  began  in  1992 
would  represent  unreasonable  delay, 
and  that  any  associated  delay  in 
implementing  the  1997  O3  NAAQS 
would  be  at  the  expense  of  public 
health. 

Having  considered  these  procedural 
conunents,  EPA  continues  to  believe  it 
is  appropriate  to  base  its  response  to  the 
remand  on  the  large  amount  of  relevant 
information  in  the  1997  rulemaking 
record  that  was  before  the  Court  in  ATA 
I,  taking  into  account  as  well  the 
substantive  comments  received  on  the 
proposed  response.  The  EPA  also 
believes  it  is  imnecessary  to  supplement 
the  air  quality  criteria  with  the  draft, 
preliminary  analyses  relied  on  by 
commenters  and  by  some  petitioners  in 
the  ATA  I  litigation,  or  to  undertake  a 
more  formal  CASAC  review.  As  more 
fully  discussed  in  the  Response  to 
Comments,  EPA  took  note  of  the 
following  in  reaching  these  conclusions: 

(1)  This  action  responds  to  a  remand 
from  the  D.C.  Circuit  and  addresses  the 
only  remaining  issue  regarding  the 
setting  of  the  1997  O3  standard. '^  It  is 
not  a  new,  separate  review  of  air  quality 
criteria  and  NAAQS  imder  sections  108 
and  109.  In  these  circumstances,  it  is 
appropriate  for  EPA  to  base  its  response 
on  the  record  associated  with  the  prior 
NAAQS  review  and  court  decisions. 
The  EPA  recognizes  that  new  studies 
and  related  information  relevant  to 
further  assessment  of  ozone's  net 
adverse  effects  may  now  be  available 
that  were  not  part  of  the  1997 
rulemaking  record. 

Such  information  is  likely  available 
not  only  on  indirect  potentially 
beneficial  effects  of  63,  but  also  on 
dfrect  adverse  respiratory-related  effects 
of  O3.  Taking  into  account  the  5-year 


periodic  review  requirements  of  section 
109  of  the  Act,  and  noting  that  this 
review  already  extended  a  decade  since 
it  was  initiated  (57  FR  38832;  August 
27, 1992),  EPA  believes  that  any  such 
new  information  should  be  considered 
in  the  next  periodic  review.  The  EPA 
has  already  initiated  the  next  periodic 
review.  Preparation  of  a  revised  O3 
Criteria  Document  that  will  incorporate 
all  such  relevant  information  is  well 
underway  (65  FR  57810;  September  26, 
2000). 

(2)  Limiting  its  consideration  to 
information  that  was  part  of  the  1997 
record,  as  well  as  comments  on  the 
proposed  response,  is  consistent  with     -, 
EPA's  prior  exercise  of  its  discretion  to 
decide  whether  new  studies  or  analyses 
cited  during  a  public  comment  period 
are  of  such  potential  significance  that  a 
final  decision  should  be  postponed  so 
they  can  be  assessed  in  supplemental  afr 
quality  criteria  and  considered  before 
concluding  a  NAAQS  review.  See  58  FR 
12008,  13014  n.2  (1993)  (ozone 
NAAQS).  In  prior  reviews,  after  an 
extended  review  of  relevant  scientific 
information,  EPA  has  been  aware  of  yet 
additional  relevant  information,  but 
determined  that  the  information  would 
be  more  appropriately  considered  in  its 
next  periodic  review.  1^  See,  e.g.,  62  FR 
38652,  38662  (1997)  (PM  NAAQS). 

(3)  The  record  includes  relevant 
information  on  indirect  potentially 
beneficial  effects  of  O3.  "The  public  has 
been  afforded  two  opportimities  to 
submit  comments  and  relevant 
information  on  this  issue,  through  EPA's 
solicitation  of  public  comments  on  both 
the  1996  proposal  and  the  2001 
proposed  response. 

(4)  The  documents  in  the  1997  record 
cited  by  some  commenters — and  upon 
which  certain  petitioners  primarily 
relied  in  their  challenge  of  EPA's  1997 
decision— (Cupitt,  1994;  DOE,  1995; 
Lutter  and  Wolz,  1997)  do  not  generally 
meet  the  minimum  standards  that  EPA 
and  CASAC  have  historically 
maintained  for  inclusion  of  health- 
related  information  in  air  quality 
criteria.  The  docimients  in  question  are 
either  draft,  unpublished  analyses  or,  in 
the  case  of  the  one  paper  that  was 
published,  characterized  by  the  authors 
as  a  "preliminary  analysis,"  which 
generally  relied  upon  the  assumptions 
in  the  other  impublished  analyses. 
Consistent  with  its  practice  in  other 
NAAQS  reviews,  the  EPA  judges  these 


'"As  noted  earlier,  this  action  does  not  address 
implementation  of  the  O3  NAAQS.  . 


'^  As  in  other  instances  where  EPA  has  received 
additional  studies  during  public  comment,  EPA 
provisionally  examined  a  1997  draft  analysis 
conducted  by  Madronich  and  determined  that  it  did 
not  warrant  supplementing  the  air  quality  criteria 
at  this  time.  See.  e.g.,  62  FR  38652.  3B662  (1997) 
(PM  NAAQS). 
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draft,  unpublished  or  preliminary 
analyses  to  be  inappropriate  for 
inclusion  in  air  quality  criteria,  and 
concludes  that  supplementing  the  1996 
Oj  criteria  is  not  warranted. 

(5)  As  discussed  in  more  detail  in 
section  II.B.2,  EPA  also  determined  that 
it  was  not  in  a  position  to  supplement 
the  air  quality  criteria  by  developing  its 
own  more  extensive  analysis  because 
information  essential  to  the 
development  of  such  an  analysis  (e.g., 
behavioral  patterns  related  to  potential 
UV-B  radiation  exposiue)  is  not 
available  at  this  time. 

(6)  The  EPA  has  appropriately 
consulted  CASAC  by  providing  for  its 
review  and  comment  the  proposed 
response,  as  well  as  the  key  documents 
from  the  record  upon  which  EPA's 
response  is  based. ^°  The  CASAC  has 
expressed  no  concern  with  this 
procedure  nor  indicated  that  any  further 
CASAC  involvement  was  necessary  or 
appropriate.  Indeed,  only  one  member 
of  CASAC  chose  to  comment  at  all,  and 
that  member  likewise  expressed  no 
concern  with  the  method  by  which  EPA 
consulted  with  CASAC  on  the  response 
to  the  remand.  Finally,  the  conunenters 
have  not  provided  any  reason  to  believe 
that  additional  review  by  CASAC  would 
have  affected  the  outcome  of  this  action 
in  any  way. 

In  view  of  the  above  factors,  in 
particular  the  quality  and  type  of 
analyses  relied  on  by  commenters  and 
the  fact  that  CASAC  had  the 
opportunity  to  review  those  analyses  as 
well  as  other  information  in  the  record, 
EPA  believes  its  approach  to  this 
response  represents  a  reasonable 
exercise  of  its  discretion  to  decide  when 
to  supplement  the  review  process  and 
fulfills  the  Agency's  responsibilities 
under  the  Act.  The  EPA's  response  fully 
complies  with  the  direction  of  the  Court 
that  EPA  determine  ozone's  net  adverse 
effect  on  public  health  and  not 
"disregard  the  studies"  upon  which  the 
petitioners  primarily  relied  in  their 
challenge.  ATA  1. 175  F.Sd  at  1053. 
Nothing  in  the  Court's  remand  piuports 
to  require  EPA  to  reopen  the  air  quality 
criteria,  or  indeed  the  entire  review 
process,  before  concluding  this  aspect  of 
the  1997  review.  For  the  reasons 


discussed  above,  EPA  also  believes  it 
would  be  inappropriate  to  do  so. 

Accordingly,  the  EPA  concludes  that 
any  further  extension  of  this  review, 
through  reopening  the  rulemaking 
record  or  review  process,  would 
represent  an  unwarranted  delay  in 
completing  this  review  cycle,  which 
began  in  1992  and  originally  concluded 
in  1997.  Any  further  extension  of  this 
review  would  also  delay  Agency  and 
State  actions  to  implement  the  8-hour 
O3  NAAQS,  which  EPA  believes  would 
be  inappropriate  and  contrary  to  the 
purpose  of  the  Act,  in  that  it  would 
impede  the  important  public  health 
protections  afforded  by  the  8-hour 
ozone  NAAQS. 

A.  Direct  Adverse  Health  Effects  From 
Breathing  O3  in  the  Ambient  Air 

This  section  briefly  summarizes 
information  on  the  direct  adverse  health 
effects  from  breathing  O3  in  the  ambient 
air,  information  as  to  when  those  effects 
become  adverse  to  individuals,  and 
insights  gained  from  human  exposure 
and  risk  assessments  intended  to 
provide  a  broader  perspective  for 
judgments  about  protecting  public 
health  from  the  risks  associated  with 
direct  Oi  inhalation  exposures.^' 

1.  Health  Effects  Associated  With  0^ 
Inhalation  Exposures 

Based  on  information  from  human 
clinical,  epidemiologic^,  and  animal 
toxicological  studies,  an  array  of  health 
effects  has  been  attributed  to  short-term 
(1  to  3  hours),  prolonged  (6  to  8  hours), 
and  long-term  (months  to  years) 
exposures  to  O3.  Long-established  acute 
health  effects  22  induced  by  short-term 
exposures  to  O3,  generally  while 
individuals  were  engaged  in  heavy 
exertion,  include  transient  pulmonary 
function  responses,  transient  respiratory 
symptoms,  and  effects  on  exercise 
performance.23  jhe  1997  review 
included  substantial  new  information 
on  similar  effects  associated  with 
prolonged  exposures  at  concentrations 
as  low  as  0.08  ppm  and  at  moderate 
levels  of  exertion.  Other  health  effects 
associated  with  short-term  or  prolonged 
O3  exposvues  include  increased  airway 
responsiveness,  susceptibility  to 
respiratory  infection,  increased  hospital 


^oThe  EPA's  request  for  comments,  together  with 
copies  of  the  proposed  response  and  key 
documents,  was  transmitted  to  CASAC  in  a  letter 
to  Dr.  Philip  Hopke  from  Dr.  Karen  Martin,  January 
•  14,  2002,  which  is  available  in  the  docket.  The  EPA 
had  previously  provided  an  earlier  draft  of  the 
proposed  response,  together  with  copies  of  key 
documents,  to  CASAC  members  in  January  2001. 
ten  months  before  the  proposed  response  was 
published.  See  letter  to  Dr.  Philip  Hopke  from  Dr. 
Karen  Martin.  January  22,  2001  (available  in  the 
docket). 


-'  See  the  1996  proposal  and  1997  final  rule  for 
more  complete  summaries  and  the  Criteria 
Document  and  Staff  Paper  for  more  detailed 
discussion. 

'^  "Acute"  health  effects  of  Oj  are  defined  as 
those  effects  induced  by  short-term  and  prolonged 
exposures  to  O3.  Examples  of  these  effects  are 
functional,  symptomatic,  biochemical,  and 
physiologic  changes. 

"The  1-hour  O,  primary  NAAQS  set  in  1979  was 
generally  based  on  these  acute  effects  associated 
with  heavy  exercise  and  short-term  exposures. 


admissions  and  emergency  room  visits, 
and  transient  pulmonary  inflammation. 
The  1997  review  also  included  new 
information  on  chronic  health  effects  24 
associated  with  long-term  exposures. 
This  array  of  effects  is  briefly 
summarized  below,  followed  by 
considerations  as  to  when  these 
physiological  effects  could  become 
medically  significant  such  that  they 
should  be  regarded  as  adverse  to  the 
health  of  individuals  experiencing 
them. 

a.  Effects  of  Short-term  and  Prolonged 
O3  Exposures 

(i)  Pulmonary  function  responses. 
Transient  reductions  in  pulmonary 
function  have  been  observed  in  healthy 
individuals  and  those  with  impaired 
respiratory  systems  {e.g.,  asthmatic 
individuals)  as  a  result  of  both  short- 
term  and  prolonged  exposures  to  O3. 
The  strongest  and  most  quantifiable 
exposure-response  information  on  such 
responses  has  come  from  controlled 
hiunan  exposiu-e  studies,  which  clearly 
show  that  reductions  in  lung  fimction 
are  enhanced  by  increased  levels  of 
activity  involving  exertion  and  by 
increased  O3  concentrations.  Numerous 
such  studies  of  exercising  adults  have 
demonstrated  decrements  in  lung 
fimction  both  for  exposures  of  1-3  hours 
at  >  0.12  ppm  O3  and  for  exposures  of 
6.6  hours  at  >  0.08  ppm  O3,  providing 
conclusive  evidence  that  O3  levels 
commonly  monitored  in  the  ambient  air 
induce  lung  fimction  decrements  in 
exercising  adults.  Further,  numerous 
summer  camp  studies  provide  an 
extensive  and  reliable  data  base  on 
comparable  lung  function  responses  to 
ambient  O3  and  other  pollutants  in 
children  and  adolescents.  The  extent  of 
pulmonary  function  decrements  varies 
considerably  among  individuals, 
pulmonary  function  generally  tends  to 
return  to  baseline  levels  shortly  after 
short-term  exposure,  and  effects  are 
typically  attenuated  upon  repeated 
short-term  exposures  over  several  days. 
(ii)  Respiratory  symptoms  and  effects 
on  exercise  performance.  Various 
transient  respiratory  symptoms, 
including  cough,  throat  irritation,  chest 
pain  on  deep  inspiration,  and  shortness 
of  breath,  have  been  induced  by  O3 
exposures  of  both  healthy  individuals 
and  those  with  impaired  respiratory 
systems.  Increasing  O3  exposure 
durations  and  levels  have  been  shown 
to  elicit  increasingly  more  severe 
symptoms  that  persist  for  longer  periods 


2*  "Chronic"  health  effects  of  Oi  are  defined  as 
those  effects  induced  by  long-term  exposures  to  O3. 
Examples  of  these  effects  are  structural  damage  to 
lung  tissue  and  accelerated  decline  in  baseline  lung 
function. 
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in  increasingly  larger  numbers  of 
individuals.  Symptomatic  and 
pulmonary  function  responses  follow  a 
similar  time  course  during  an  acute 
exposine  and  the  subsequent  recovery, 
as  well  as  over  the  course  of  several 
days  during  repeated  exposiu^s.  As 
with  pulmonary  function  responses,  the 
severity  of  symptomatic  responses 
varies  considerably  among  subjects.  For 
some  outdoor  workers  or  active  people 
who  are  highly  responsive  to  ambient 
Oj,  respiratory  symptoms  may  cause 
reduced  productivity,  may  cinb  the 
ability  or  desire  to  engage  in  normal 
activities,  and  may  interfere  with 
maximal  exercise  performance. 

(iii)  Increased  airway  responsiveness. 
Increased  airway  responsiveness  is  an 
indication  that  the  airways  are 
predisposed  to  bronchoconstriction, 
with  a  high  level  of  bronchial 
responsiveness  being  characteristic  of 
asthma.  As  a  result  of  increased  airway 
responsiveness  induced  by  O3  exposure, 
human  airways  may  be  more  susceptible 
to  a  variety  of  stimuU,  including 
antigens,  chemicals,  and  particles. 
Because  enhanced  response  to  antigens 
in  asthmatics  could  lead  to  increased 
morbidity  [i.e.,  medical  treatment, 
emergency  room  visits,  hospital 
admissions)  or  to  more  persistent 
alterations  in  airway  responsiveness, 
these  health  endpoints  raise  concern  for 
public  health,  particularly  for 
individuals  with  impaired  respiratory 
systems. 

(iv)  Increased  susceptibility  to 
respiratory  infection.  When  functioning 
normally,  the  human  respiratory  tract, 
like  that  of  other  mammals,  has 
numerous  closely  integrated  defense 
mechanisms  that  provide  protection 
from  the  adverse  effects  of  a  wide 
variety  of  inhaled  particles  and 
microbes.  Evidence  that  inhalation  of  O3 
may  break  down  or  impair  these  defense 
mechanisms  comes  primarily  from  a 
very  large  number  of  laboratory  animal 
studies  with  generally  consistent 
resiilts.  One  of  the  few  studies  of 
moderately  exercising  human  subjects 
exposed  to  0.08  ppm  O3  for  6.6  horns 
reported  decrements  in  alveolar 
macrophage  function,  the  first  line  of 
defense  against  inhaled  microorganisms 
and  particles  tn  the  lower  airways  and 
air  sacs.  While  no  single  experimental 
human  study  or  group  of  animal  studies 
conclusively  demonstrates  that  human 
susceptibility  to  respiratory  infection  is 
increased  by  exposure  to  O3,  taken  as  a 
whole,  the  data  suggest  that  acute  O3 
exposures  can  impair  the  host  defense 
capability  of  both  humans  and  animals, 
potentially  resulting  in  a  predisposition 
to  bacterial  infections  in  die  lower 
respiratory  tract. 


(v)  Hospital  admissions  and 
emergency  room  visits.  Increased 
summertime  hospital  admissions  and 
emergency  room  visits  for  respiratory 
causes  have  been  associated  with 
ambient  exposines  to  O3  and  other 
environmental  factors.  Numerous 
studies  consistently  have  shov\m  such  a 
relationship,  even  after  controlling  for 
modifying  factors,  as  well  as  when 
considering  only  O3  concentrations  < 
0.12  ppm.  Individuals  with  preexisting 
respiratory  disease  [e.g.,  asthma,  chronic 
obstructive  pulmonary  disease)  may 
generally  be  at  increased  risk  of  such 
effects,  and  some  individuals  with 
respiratory  disease  may  have  an 
inherently  greater  sensitivity  to  O3.  On 
the  other  hand,  individuals  with  more 
severe  respiratory  disease  are  less  hkely 
to  engage  in  the  level  of  exertion 
associated  with  provoking  responses  to 
O3  expqsines  in  healthy  humans.  On 
balance,  it  is  reasonable  to  conclude  that 
evidence  of  Os-induced  increased 
airway  resistance,  nonspecific  bronchial 
responsiveness,  susceptibility  to 
respiratory  infection,  increased  airway 
permeability,  airway  inflammation,  and 
incidence  of  asthma  attacks  suggests 
that  ambient  O3  exposine  could  be  a 
cause  of  increased  hospital  admissions, 
particularly  for  asthmatics. 

(vi)  Pulmonary  inflammation. 
Respiratory  inflammation  can  be 
considered  to  be  a  host  response  to 
injiuy  and  indicators  of  inflammation  as 
evidence  that  respiratory  cell  damage 
has  occurred.  Inflammation  induced  by 
exposure  of  humans  to  O3  may  have 
several  potential  outcomes:  (1) 
Inflammation  induced  by  a  single 
exposure  (or  even  several  exposines 
over  the  coiu-se  of  a  season)  could 
resolve  entirely;  (2)  repeated  acute 
inflammation  could  develop  into  a 
chronic  inflammatory  state;  (3) 
continued  inflammation  could  alter  the 
structure  and  function  of  other 
pulmonary  tissue,  leading  to  disease 
processes  such  as  fibrosis;  (4) 
inflammation  could  interfere  with  the 
body's  host  defense  response  to 
particles  and  inhaled  microorganisms, 
particularly  in  potentially  vulnerable 
populations  such  as  children  and  older 
individuals;  and  (5)  inflammation  could 
amplify  the  lung's  response  to  other 
agents  such  as  allergens  or  toxins. 
Exposures  of  laboratory  animals  to  O3 
for  periods  <8  hours  have  been  shown 
to  result  in  cell  damage,  inflammation, 
and  increased  leakage  of  proteins  from 
blood  into  the  air  spaces  of  the 
respiratory  tract.  In  hiunans,  the  extent 
and  course  of  inflammation  and  its 
constitutive  elements  have  been 
evaluated  by  using  bronchoalveolar 


lavage  (BAL)  to  sample  cells  and  fluid 
from  the  lung  and  lower  airways. 
Several  such  studies  have  shown  that 
exercising  humans  exposed  (1  to  4 
hours)  to  0.2  to  0.6  ppm  O3  had  O3- 
induced  markers  of  inflammation  and 
cell  damage,  with  the  lowest 
concentration  of  prolonged  O3  exposure 
tested  in  humans,  0.08  ppm  for  6.6 
hours  with  moderate  exercise,  inducing 
small  but  statistically  significant 
increases  in  these  endpoints.  Thus,  it  is 
reasonable  to  conclude  that  repeated 
acute  inflammatory  response  and 
cellular  damage  is  potentially  a  matter 
of  public  health  concern;  however,  it  is 
also  recognized  that  most,  if  not  all,  of 
these  effects  begin  to  resolve  in  most 
individuals  within  24  hours  if  the   , 
exposine  to  O3  is  not  repeated.  Of 
possibly  greater  public  health  concern  is 
the  potential  for  chronic  respiratory 
damage  that  could  be  the  result  of 
repeated  O3  exposures  occurring  over  a 
season  or  a  lifetime. 

b.  Potential  Effects  of  Long-term  Ch, 
Exposures 

Epidemiologic  studies  that  have 
investigated  potential  associations 
between  long-term  O3  exposures  and 
chronic  respiratory  effects  in  humans 
thus  far  have  provided  only  suggestive 
evidence  of  such  a  relationship.  Most 
studies  investigating  this  association 
have  been  cross-sectional  in  design  and 
have  been  compromised  by  incomplete 
control  of  confoimding  variables  and 
inadequate  exposure  information.  Other 
studies  have  attempted  to  follow 
variably  exposed  groups  prospectively. 
The  findings  from  such  studies 
conducted  in  southern  California  and 
Canada  suggest  small,  but  consistent, 
decrements  in  lung  function  among 
inhabitants  of  the  more  highly  polluted 
conununities;  however,  associations 
between  O3  and  other  copollutants  and 
problems  with  study  population  loss 
have  reduced  the  level  of  confidence  in 
these  conclusions.  Other  epidemiologic 
studies  have  attempted  to  find 
associations  between  daily  mortahty 
and  O3  concentrations  in  various  cities 
around  the  United  States.  Although  an 
association  between  ambient  O3 
exposure  in  areas  with  vek'  high  O3 
levels  and  daily  mortality  has  been 
suggested  by  these  studies,  the  data  are 
limited. 

In  a  large  number  of  animal 
toxicology  studies,  "lesions"  ^^  in  the 


'^  Differing  views  have  been  expressed  by  CASAC 
panel  members  regarding  the  use  of  the  term 
"lesion"  to  describe  the  Orinduced  morphological 
(i.e.,  structural)  abnormalities  observed  in 
toxicolcgical  studies.  Section  V.C.8  of  the  Staff 
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centriacinar  regions  of  tiie  lung  (i.e.,  the 
portion  of  the  lung  where  the  region  that 
conducts  air  and  the  region  that 
exchanges  gas  are  joined)  are  well 
established  as  one  of  the  hallmarks  of  Oj 
toxicity.  Under  certain  conditions,  some 
of  the  structural  changes  seen  in  these 
studies  may  become  irreversible.  It  is 
unclear,  however,  whether  ambient 
exposure  scenarios  encountered  by 
himians  result  in  similar  "lesions"  or 
whether  there  are  resultant  functional  or 
impaired  health  outcomes  in  humans 
chronically  exposed  to  O3. 

The  epidemiologic  lung  function 
studies  generally  parallel  those  of  the 
animal  studies,  but  lack  good 
information  on  individual  O3  exposure 
history  and  are  frequently  confoimded 
by  personal  or  copoUutant  variables. 
Thus,  the  Administrator  recognizes  that 
there  is  a  lack  of  a  clear  imderstanding 
of  the  significance  of  repeated,  long- 
term  inflammatory  responses,  and  that 
there  is  a  need  for  continued  research  in 
this  important  area.  In  summary,  the 
collective  data  on  long-term  exposure  to 
O3  garnered  in  stiuiies  of  laboratory 
animals  and  human  populations  have 
many  ambiguities.  Nevertheless,  the 
currently  available  information  provides 
at  least  a  biologically  plausible  basis  for 
considering  that  repeated  inflammation 
associated  with  exposure  to  O3  over  a 
lifetime  may  result  in  sufficient  damage 
to  respiratory  tissue  such  that 
individuals  later  in  life  may  experience 
a  reduced  quality  of  life,  although  such 
relationships  remain  highly  imcertain. 

c.  Adversity  of  Effects  for  Individuals 

Some  population  groups  have  been 
identified  as  being  sensitive  to  effects 
associated  with  exposures  to  ambient  O3 
levels,  such  that  individuals  within 
these  groups  are  at  increased  risk  of 
experiencing  such  effects.  Population 
groups  at  increased  risk  include:  (1) 
Active  children  and  outdoor  workers 
who  regularly  engage  in  outdoor 
activities;  ^b  (2)  individuals  with 
preexisting  respiratory  disease  (e.g., 
asthma  or  chronic  obstructive  lung 
disease);  ^^  and  (3)  some  individuals, 
referred  to  as  "hyperresponders,"  who 


are  unusually  responsive  to  O3  relative 
to  other  individuals  with  similar  levels 
of  activity  or  with  a  similar  health  status 
and  may  experience  much  greater 
functional  and  symptomatic  effects  from 
exposure  to  O3  than  the  average 
individual  response. 

In  making  judgments  as  to  when  the 
effects  discussed  above  become 
significant  enough  that  they  should  be 
regarded  as  adverse  to  the  health  of 
individuals  in  these  sensitive 
populations,  the  Administrator  has 
looked  to  guidelines  published  by  the 
American  Thoracic  Society  (ATS)  and 
the  advice  of  CASAC.  Based  on  these 
guidelines,  with  CASAC  concurrence, 
gradations  of  individual  functional 
responses  (e.g.,  decrements  in  forced 
expiratory  volume  (FEVi),  increased 
airway  responsiveness)  and 
symptomatic  responses  (e.g.,  cough, 
chest  pain,  wheeze)  were  defined, 
together  with  judgments  as  to  the 
potential  impact  on  individuals 
experiencing  varying  degrees  of  severity 
of  these  responses. ^^ 

In  judging  the  extent  to  which  such 
impacts  represent  effects  that  should  be 
regarded  as  adverse  to  the  health  status 
of  individuals,  an  additional  factor 
considered  is  whether  such  effects  are 
experienced  repeatedly  by  an  individual 
during  the  coiu-se  of  a  year  or  only  on 
a  single  occasion.  While  some  experts 
would  judge  single  occurrences  of 
moderate  responses  to  be  a  "nuisance," 
especially  for  healthy  individuals,  a 
more  general  consensus  view  of  the 
adversity  of  such  moderate  responses 
emerges  as  the  frequency  of  occurrence 
increases.  Thus,  EPA  has  concluded  that 
repeated  occiuxences  of  moderate 
responses,  even  in  otherwise  healthy 
individuals,  may  be  considered  to  be 
adverse  since  they  could  well  set  the 
stage  for  more  serious  illness. 

2.  Hmnan  Exposure  and  Risk 
Assessments 

To  put  judgments  about  respiratory 
health  effects  that  are  adverse  for 
individuals  into  a  broader  public  health 
context,  the  Administrator  has  taken 
into  account  the  results  of  human 
exposiue  and  risk  assessments.^^  This 


Paper  describes  and  discusses  these  degenerative 
changes  in  more  detail. 

2*  Exertion  increases  the  amount  of  Oj  entering 
the  airways  and  can  cause  Ox  to  penetrate  to 
peripheral  regions  of  the  lung  where  lung  tissue  is 
more  likely  to  be  damaged. 

*' While  not  necessarily  more  responsive  than 
healthy  individuals  in  terms  of  the  magnitude  of 
pulmonary  fuiiction  decrements  or  symptomatic 
responses,  these  individuals  may  be  at  increased 
risk  since  the  impact  of  Oj-induced  responses  on 
already-compromised  respiratory  systems  may  more 
noticeably  impair  an  individual's  ability  to  engage 
in  normal  activity  or  may  be  more  likely  to  result 
in  increased  self-medication  or  medical  treatment. 


^o  These  gradations  and  impacts  are  summarized 
in  the  1996  proposal  and  discussed  in  the  Criteria 
Document  (Chapter  9)  and  Staff  Paper  (section  V.F, 
Tables  V-4  and  V-5). 

29  See  the  1996  proposal  (61  FR  65723-6)  and 
1997  final  rule  (62  FR  38860-1)  for  a  more  complete 
summary  of  these  assessments.  A  detailed 
description  of  the  exposure  and  risk  models  and 
their  application  at  the  time  of  the  1996  proposal 
are  presented  in  the  Staff  Paper  and  associated 
technical  support  documents  (Johnson.  1994: 
Johnson  et  al.,  1996  a,b:  Whitfield  et  al.  1996). 
Following  proposal,  supplemental  exposure  and 
risk  analyses  were  done  to  analyze  the  specific 


broader  context  includes  consideration, 
to  the  extent  possible,  of  the  particular 
population  groups  at  risk  for  various 
health  effects,  the  number  of  people  in 
at-risk  groups  likely  to  be  exposed  to  O3 
concentrations  shown  to  cause  health 
effects,  the  number  of  people  likely  to 
experience  certain  adverse  health  effects 
under  varying  air  quality  scenarios,  and 
the  kind  and  degree  of  uncertainties 
inherent  in  these  assessments.  These 
quantitative  assessments  add  to  oiu 
understanding  of  the  overall  body  of 
evidence  linkLig  O3  inhalation 
exposures  to  adverse  health  effects.  The 
models  used  in  these  assessments  were 
appropriate  and  the  methods  used 
represent  the  state  of  the  art. 

a.  Exposure  Analyses 

The  EPA  conducted  exposure 
analyses  to  estimate  O3  exposures  for 
the  general  population  and  two  at-risk 
populations,  active  children  who 
regularly  engage  in  outdoor  activity  (i.e., 
"outdoor  children")  and  "outdoor 
workers,"  living  in  nine  representative 
U.S.  urban  areas.^"  Exposure  estimates 
were  developed  for  a  baseline  year  (e.g., 
1993,  1994),  using  monitored  O3  air 
quality  data  (i.e.,  the  "as  is"  scenario), 
as  well  as  for  simulated  air  quality 
conditions  reflecting  attainment  of  the 
1-hour  NAAQS  and  various  alternative 
standards.  The  exposure  analyses 
provide:  (1)  Estimates  of  the  number  of 
people  exposed  in  each  of  these 
population  groups  to  various  O3 
concentrations,  and  the  number  of 
occurrences  of  such  exposiu^s,  under 
different  regulatory  scenarios, 3»  which 
are  an  important  input  to  the  risk 
assessment  conducted  for  certain 
adverse  health  effects  (summarized  in 
the  next  section);  and  (2)  estimates  of 
the  frequency  of  occurrences  of  O3 
"exposures  of  concern,"  ^2  which  help 


standard  proposed  and  alternative  standards  on 
which  comment  was  solicited,  as  well  as  to  refine 
the  procedures  used  to  simulate  O}  concentrations 
upon  attainment  of  alternative  standards 
(Richmond,  1997). 

^°The  areas  include  a  significant  fraction  of  the 
U.S.  urban  population,  41.7  million  people,  the 
largest  urban  areas  with  major  03  nonattainment 
problems,  and  two  large  urban  areas  that  are  in 
attaiiunent  with  the  1-hour  NAAQS. 

^'  Estimates  of  "people  exposed''  reflect  the 
number  of  people  who  experience  exposures  to  a 
given  concentration  of  Oj,  or  higher,  at  least  one 
time  during  the  period  of  analysis,  and  estimates  of 
"occurrences  of  exposure"  reflect  the  number  of 
times  a  given  Oj  concentration  is  experienced  by 
the  population  of  interest. 

'2  "Exposures  of  concern"  refer  throughout  to  0^ 
exposures  at  and  above  0.08  ppm,  8-hour  average, 
at  moderate  exertion.  Such  exposures  are 
particularly  relevant  to  a  consideration  of  a  number 
of  health  effects,  discussed  in  section  I.A.I  above, 
that  have  been  observed  in  controlled  human 
studies  under  these  exposure  conditions,  but  for 
which  data  were  too  limited  to  allow  for 
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to  put  into  broader  perspective  other  O3- 
related  heetlth  effects  that  could  not  be 
included  in  the  risk  assessment 
(summarized  below). 

The  computer  model  used  in  these 
emalyses,  the  probabilistic  NAAQS 
exposure  model  for  O3  (pNEM/Oj), 
combines  information  on  O3  air  quality 
with  information  on  patterns  of  human 
activity  to  produce  estimates  of  O3 
inhalation  exposiu^s.  This  model  has 
been  developed  to  take  into  account  the 
most  significant  factors  contributing  to 
total  O3  inhalation  exposure  including: 
The  temporal  and  spatial  patterns  of 
ground-level  O3  concentrations 
throughout  an  urban  area;  the  variations 
of  O3  levels  within  a  comprehensive  set 
of  "microenvironments;"  ^3  the 
temporal  and  spatial  patterns  of  the 
movement  of  people  throughout  an 
urban  area;  and  the  effects  of  variable 
exertion  levels  (represented  by 
ventilation  rates),  associated  with  a 
range  of  activities  that  people  regularly 
engage  in,  on  O3  uptake  in  exposed 
individuals.  The  analysis  of  these  key 
factors  incorporated  extensive  data 
bases,  including,  for  example,  data  from 
ground-level  O3  monitoring  networks  in 
these  areas,  data  from  numerous 
research  studies  that  characterized  the 
activity  patterns  of  the  general 
population  and  at-risk  groups  as  they  go 
about  their  daily  activities  (e.g.,  from 
indoors  to  outdoors,  moving  from  place 
to  place,  and  engaging  in  activities  at     ^ 
different  exertion  levels),-*-*  and  census 
data  on  relevant  factors  such  as  age, 
work  status,  home  location  and  type  of 
air  conditioning  system  present,  and 
work  place  location. 

The  regulatory  scenarios  examined  in 
the  exposure  analyses  include  both  1- 
hour  O3  standards,  at  levels  of  0.12  ppm 
(the  1979  NAAQS)  and  0.10  ppm,  and 
8-hour  standards,  at  levels  of  0.07,  0.08, 
and  0.09  ppm,  with  1-  and  5-expected 
exceedance  forms,  i.e.,  the  range  of 
alternative  8-hour  standards 
recommended  in  the  Staff  Paper  and 
'  supported  by  CASAC  as  the  appropriate 
range  for  consideration  in  this  review. 
These  estimates  were  also  used  to 
roughly  bound  exposure  estimates  for 


quantitative  risk  assessment.  Exposures  at  and 
above  0.12  ppm.  1-hour  average,  at  heavy  exertion, 
are  also  of  concern;  however,  the  focus  here  is  on 
8-hour  average  exposures  since  exposure  estimates 
are  higher  for  the  8-hour  average  effects  level  of 
0.08  ppm  at  moderate  exertion  than  for  the  1-hour 
average  effects  level  of  0.12  ppm  at  heavy  exertion. 

3^  The  five  indoor  and  two  outdoor 
microenvironments  included  in  this  exposure 
model  account  for  the  highly  localized  variations  in 
Ot  concentrations  to  which  people  are  exposed  that 
are  not  directly  reflected  in  the  concentrations 
measured  at  ambient  ground-level  O3  monitoring 
sites. 

■'*  See.  for  example,  Tables  V-8  and  V-9  in  the 
Staff  Paper,  pp.  83-84.  , 


concentration-based  forms  of  the 
standards  under  consideration  (e.g.,  the 
second-  and  fifth-highest  daily 
maximum  8-hour  average  O3 
concentration,  averaged  over  a  3-year 
period). 3 5  The  estimated  exposures  are 
based  on  a  single  year  of  an  quality  data 
and  reflect  what  would  be  expected  in 
a  typical  or  average  year  in  an  area  just 
attaining  a  given  standard  over  a  3-year 
compliance  period;  additional  analyses 
were  done  to  estimate  exposures  that 
would  be  expected  in  the  worst  year  of 
a  3-year  compliance  period. 

Based  on  the  results  of  the  exposure 
analyses,  children  who  aie  active 
outdoors  (representing  approximately  7 
percent  of  the  population  in  the  study 
areas)  appear  to  be  the  at-risk 
population  group  examined  with  the 
highest  percentage  and  number  of 
individuals  likely  to  experience 
exposiu-es  of  concern.  Estimated 
exposures  of  concern  varied 
significantly  across  the  luban  areas 
examined  in  this  analysis,  with  far 
greater  variability  associated  with  the  1- 
hour  NAAQS  in  contrast  to  the  more 
consistent  results  associated  with 
alternative  8-hour  standards.^e  Despite 
this  variability  across  areas,  general 
patterns  can  be  seen  in  comparing 
alternative  standards.  For  example,  for 
aggregate  estimates  of  the  mean  percent 
of.  outdoor  children  likely  to  experience 
exposures  of  concern  within  the  seven 
nonattainment  areas:  The  range  of 
estimates  associated  with  the  1-hour 
NAAQS  is  approximately  0.3-24 
percent,  whereas  for  alternative  8-hour 
standards  (of  the  same  1-expected- 
exceedance  form  as  the  1-hour  NAAQS), 
the  ranges  are  approximately  3-7 
percent  for  a  0.09  ppm  standard,  0-1 
percent  for  a  0.08  ppm  standard,  and 
essentially  zero  for  a  0.07  ppm  standard. 
.Within  any  given  urban  area,  these 
differences  in  estimated  exposures  of 
concern  between  alternative  standards 
are  statistically  significant. 

In  looking  more  specifically  at  a 
comparison  between  8-hour  standards  at 
the  0.09  ppm  and  0.08  ppm  levels, 
aggregate  estimates  of  the  mean 
percentage  of  outdoor  children  likely  to 
experience  exposures  of  concern  are 


^5  As  discussed  in  section  IV  and  appendix  A  of 
the  Staff  Paper. 

3'"  The  observed  area-to-area  variability  reflects 
di^erences  in  the  shape  of  air  quality  distributions 
and  differences  in  the  relationships  between  1-hour 
and  8-hour  peak  concentrations  across  urban  areas, 
as  well  as  differences  in  the  percentage  of  homes 
with  air  conditioning  (which  impacts  exposure 
estimates  when  individuals  are  indoors)  and  the 
frequency  of  warm  versus  cool  days  (which  impacts 
exposure  estimates  because  different  sets  of  human 
activity  patterns  are  used  for  warm  versus  cool  days 
in  the  exposure  model]  across  the  nine  urban  areas 
(Richmond.  1997). 


estimated  to  be  approximately  3  percent 
at  the  0.08  ppm  level  (ranging  from  2- 
10  percent  in  the  nine  areas),  increasing 
to  approximately  11  percent  at  the  0.09 
ppm  level  (ranging  from  7-29  percent  in 
the  nine  areas). ^^  Thus,  based  on  these 
analyses,  a  standard  set  at  0.09  ppm 
would  allow  more  than  three  times  as 
many  children  to  experience  exposures 
of  concern  as  would  a  0.08  ppm 
standard,  with  the  number  of  children 
likely  to  experience  such  exposures 
increasing  from  approximately  100,000 
to  more  than  300,000  in  these  nine  areas 
alone.  These  exposures  of  concern  are 
judged  by  EPA  to  be  an  important 
indicator  of  the  public  health  impacts  of 
those  03-related  effects  for  which 
information  is  too  limited  to  develop 
quantitative  estimates  of  risk,  but  which 
have  been  observed  in  humans  at  a  level 
of  0.08  ppm  for  6-  to  8-hour  exposures. 
Such  effects  include  increased 
nonspecific  bronchial  responsiveness 
(related,  for  example,  to  aggravation  of 
asthma),  decreased  pulmonary  defense 
mechanisms  (suggestive  of  increased 
susceptibility  to  respiratory  infection), 
and  indicators  of  pulmonary 
inflammation  (related  to  potential 
aggravation  of  chronic  bronchitis  or 
long-term  damage  to  the  lungs). 

In  taking  these  observations  into 
account,  the  Administrator  and  CASAC 
recognized  the  uncertainties  and 
limitations  associated  with  such 
analyses,  including  the  considerable, 
but  unquantifiable,  degree  of 
uncertainty  associated  with  a  number  of 
important  inputs  to  the  exposure  model. 
A  key  uncertainty  in  model  inputs 
results  from  limitations  in  the  human 
activity  data  base  that  may  not 
adequately  account  for  day-to-day 
repetition  of  activities  common  to 
children,  such  that  the  number  of 
people  who  experience  multiple 
occurrences  of  high  exposure  levels  may 
be  imderestimated.  Small  sample  size 
also  Umits  the  extent  to  which 
ventilation  rates  associated  with  various 
activities  may  be  representative  of  the 
population  group  to  which  they  are 
applied  in  the  model.  In  addition,  the 
air  quality  adjustment  procedure  used  to 
simulate  air  quality  distributions 
associated  with  attaining  alternative 
standards,  while  based  on  generalized 
models  intended  to  reflect  patterns  of 
air  quality  changes  that  have  historically 
been  observed,  contains  significant 
uncertainty,  especially  when  applied  to 
areas  requiring  very  large  reductions  in 
air  quality  to  attain  alternative  standards 


^7  Based  on  the  supplemental  analyses  that  used 
the  third-highest  concentration-based  form  of  the 
standards  (Richmond.  1997). 
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or  to  areas  that  are  now  in  attainment 
with  the  1-hour  NAAQS.3« 

b.  Risk  Assessments 

The  EPA  conducted  an  assessment  of 
health  risks  for  several  categories  of 
respiratory  effects  considering  the  same 
population  groups,  alternative  air 
quality  scenarios,  and  lu-ban  areas  that 
were  examined  in  the  human  exposure 
analyses  described  above.  The  objective 
of  the  risk  assessment  was  to  estimate  to 
the  extent  possible  the  magnitude  of 
risks  to  population  groups  believed  to 
be  at  greatest  risk  either  due  to 
increased  exposures  (i.e.,  outdoor 
children  and  outdoor  workers)  or 
increased  susceptibility  (e.g., 
asthmatics)  while  characterizing,  as 
explicitly  as  possible,  the  uncertainties 
inherent  in  the  assessment.  While 
different  risk  measures  are  provided  by 
the  assessment,  EPA  has  focused  on 
"headcount  risk"  estimates  which 
include:  (1)  Estimates  of  the  number  of 
people  likely  to  experience  a  given 
health  effect  and  (2)  estimates  of  the 
number  of  incidences  of  a  given  health 
effect  likely  to  be  experienced  by  the 
population  group  of  interest  (n.b.,  some 
individuals  likely  experience  that  given 
health  effect  more  than  once  in  a  year). 
While  the  estimates  of  numbers  of 
people  and  incidences  of  effects  are 
subject  to  uncertainties  and  should  not 
be  viewed  as  demonstrated  health 
impacts,  EPA  believes  they  do  represent 
•reasonable  estimates  of  the  likely  extent 
of  these  effects  on  public  health  given 
the  available  information. 

This  risk  assessment  builds  upon 
earlier  O3  risk  assessment  approaches 
developed  during  the  previous  O3 
NAAQS  review.  The  risk  models 
produce  estimates  of  risk  by  taking  into 
accoimt:  (1)  Exposiue-response  or 
concentration-response  relationships 
used  to  characterize  various  respiratory 
effects  of  O3  exposure;  (2)  distributions 
of  population  exposures  upon 
attaiiunent  of  alternative  standards 
resulting  from  the  exposure  analyses 
described  above;  and  (3)  distributions  of 
1-hour  and  8-hour  daily  maximum  O3 
concentrations  upon  attainment  of 
alternative  standards,  developed  as  part 
of  the  exposure  analyses.  The 
assessment  addresses  a  number  of 
adverse  lung  function  and  respiratory 
symptom  effects  as  well  as  increased 
hospital  admissions,  as  discussed 
below. 

(i)  Adverse  lung  function  and 
respiratory  symptom  effects.  Risk 


estimates  have  been  developed  for 
several  of  the  respiratory  effects 
observed  in  controlled  human  exposiue 
studies  to  be  associated  with  O3 
exposure  for  which  sufficient 
quantitative  dose-response  information 
was  available.  These  effects  include 
lung  function  decrements  (measured  as 
changes  in  FEVi)  and  pain  on  deep 
inspiration  (PDI).^^  More  specifically, 
these  effects,  or  health  endpoints,  are 
defined  not  only  in  terms  of 
physiological  responses,  but  also  the 
amount  of  change  in  that  response 
judged  to  be  of  medical  significance  (as 
discussed  in  section  II.A.3  above).  For 
decrements  in  FEVi  responses,  risk 
estimates  are  provided  for  the  lower 
end,  midpoint,  and  upper  end  of  the 
range  of  response  considered  to  be  an 
adverse  health  effect  [i.e.,  >  10,  15,  or  20 
percent  FEVi  decrements),  while  for  PDI 
responses,  risk  estimates  are  provided 
for  moderate  and  severe  responses. 
Although  some  individuals  may 
experience  a  combination  of  responses, 
risk  estimates  could  only  be  provided 
for  each  individual  health  endpoint 
rather  than  various  combinations  of 
functional  and  symptomatic  responses. 

The  exposure-response  relationships 
used  to  characterize  these  functional 
and  symptomatic  effects  were  based  on 
the  controlled  human  exposure  studies, 
and  were  applied  to  "outdoor  children," 
"outdoor  workers,"  and  the  general 
population.*"  These  exposure-response 
relationships  were  combined  with  the 
results  of  the  exposiue  analyses,  which 
provided  distributions  of  population 
exposures  estimated  to  occiu  upon 
attainment  of  alternative  standards,  in 
terms  of  both  the  number  of  individuals 
in  the  general  population,  outdoor 
workers,  and  outdoor  children  exposed 
and  the  niunber  of  occurrences  of 
exposiue. 

Following  from  the  results  of  the 
exposiue  analyses  showing  outdoor 
children  to  be  the  population  group 
experiencing  the  greatest  exposures,  this 
population  group  also  has  the  highest 
estimated  risk  in  terms  of  the  percent  of 
the  population,  and  the  numbers  of 
children,  likely  to  experience  the  health 


^"  A  more  complete  discussion  of  uncertainties 
and  limitations  is  presented  in  the  Staff  Paper  and 
technical  support  documents  (Johnson  et  al.. 
1996a,b;  Richmond,  1997). 


*®  Each  of  the  effects  is  associated  with  a 
particular  averaging  time  and.  for  most  of  the  acute 
(1-  to  8-hour)  responses,  effects  also  are  estimated 
separately  for  specific  ventilation  ranges  (measured 
as  equivalent  ventilation  rate  (EVR)|  that 
correspond  to  the  EVR  ranges  observed  in  the 
studies  used  to  derive  exposure-response 
relationships. 

*°  While  these  studies  only  included  adults  aged 
1&-3S,  findings  from  other  clinical  studies  and 
summer  camp  field  studies  in  several  locations 
across  the  U.S.  and  Canada  indicate  changes  in  lung 
function  in  healthy  children  similar  to  those 
observed  in  healthy  adults  exposed  to  O3  under 
controlled  laboratory  conditions. 


effects  included  in  the  assessment.  As 
expected,  the  risk  estimates  exhibit  the 
same  general  patterns  in  comparing 
alternative  standards  as  was  observed  in 
the  results  of  the  exposure  analyses. 
Estimated  risk  varied  significantly 
across  the  urban  areas  examined,  with 
greater  variability  associated  with  the  1- 
hour  NAAQS  than  with  alternative  8- 
hour  standards,  and,  within  any  given 
urban  area,  the  differences  in  risk 
estimated  for  the  various  l-hoiu  and  8- 
hour  standards  analyzed  were 
statistically  significant. 

In  looking  more  specifically  at  a 
comparison  between  8-hour  standards  at 
the  0.09  ppm  and  0.08  ppm  levels, 
aggregate  estimates  of  the  number  of 
outdoor  children  in  the  nine  areas  likely 
to  experience  moderate  (>  15  percent) 
and  large  (>  20  {>ercent)  FEVi  decreases 
and  moderate  or  severe  PDI  are 
summarized  in  the  1997  final  rule.*i  For 
example,  for  large  FEVi  decreases  (>  20 
percent),  approximately  2  percent  of 
outdoor  children  (58,000  children) 
would  likely  experience  this  effect  one 
or  more  times  per  year  (100,000 
occurrences)  at  the  0.08  ppm  standard 
level,  increasing  to  approximately  3 
percent  of  outdoor  children  (97,000 
children  and  220,000  occiurences)  at 
the  0.09  ppm  standard  level.  Based  on 
this  assessment,  a  standard  set  at  0.09 
ppm  would  allow  approximately  40-65 
percent  more  outdoor  children  to 
experience  these  fimctional  and 
symptomatic  effects  than  would  a  0.08 
ppm  standard,  and  approximately  70- 
120  percent  more  occurrences  of  such 
effects  in  outdoor  children  per  year. 

In  considering  these  observations,  the 
Administrator  and  CASAC  have 
recognized  that  there  are  many 
uncertainties  inherent  in  such 
assessments,  not  all  of  which  can  be 
quantified.  Some  of  the  most  important 
caveats  and  limitations  in  this 
assessment  include:  (1)  The 
uncertainties  and  limitations  associated 
with  the  exposure  analyses  discussed 
above;  (2)  the  extrapolation  of  exposure- 
response  fimctions,  consistent  with 
CASAC's  recommendation,  that  projects 
some  biological  responses  below  the 
lowest-observed-effects  levels  to  an 
estimated  backgroimd  level  of  0.04  ppm; 
and  (3)  the  inability  to  accoimt  for  some 
factors  which  are  known  to  affect  the 
exposure-response  relationships  (e.g., 
assigning  children  the  same 
symptomatic  response  rates  as  observed 
for  adults  and  not  adjusting  response 
rates  to  reflect  the  increase  and 
attenuation  of  responses  that  have  been 


«>  Based  on  the  supplemental  analyses  that  used 
the  third-highest  concentration-based  form  of  the 
standards  (Richmond,  1997). 
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observed  in  studies  of  lung  function  and 
symptoms  upon  repeated  exposures).'*^ 

(ii)  Excess  respiratory-related  hospital 
admissions.  A  separate  risk  assessment 
was  done  for  increased  respiratory- 
related  hospital  admissions  as  reported 
in  several  epidemiologic  studies.'*^  The 
assessment  looked  only  at  one  urban 
area.  New  York  City,  for  which  adequate 
air  quality  information  also  was 
available  to  assess  population  risk. 
Increased  respiratory-related  hospital 
admissions  for  individuals  with  asthma 
were  modeled  using  a  probabilistic 
concentration-response  function  based 
on  the  results  of  an  epidemiologic  study 
in  New  York  City  (Thurston  et  al.,  1992) 
and  estimated  distributions  of  daily 
maximiun  1-hour  average  O3 
concentrations  upon  attainment  of 
alternative  standards  at  various 
monitors  in  New  York  City  (developed 
as  part  of  the  exposure  analysis 
discussed  above). '»'»  The  resulting  risk 
estimates  are  for  excess  respiratory- 
related  hospital  admissions  (i.e.,  those 
attributable  to  O3  concentrations  above 
an  estimated  background  O3  level  of 
0.04  ppm)  for  asthmatic  individuals 
over  an  O3  season. 

Similar  to  the  risk  assessment 
discussed  above  for  limg  function  and 
respiratory  symptom  effects,  reductions 
in  hospital  admissions  for  respiratory 
causes  for  asthmatic  individuals  and  the 
general  population  are  estimated  to 
occur  with  each  change  in  the  level  of 
alternative  8-hour  standards  from  0.09 
ppm  to  0.07  ppm.  In  looking  more 
specifically  at  a  comparison  between  8- 
hour  standards  at  0.09  ppm  and  0.08 
ppm  levels,  a  standard  set  at  0.09  ppm 
.  is  estimated  to  allow  approximately  40 
more  excess  hospital  admissions  of 
asthmatics  within  an  O3  season  in  New 
York  City  for  respiratory  causes  as 
compared  to  a  0.08  ppm  standard, 
which  represents  approximately  a  40 
percent  increase  in  excess  Os-related 
admissions,  but  only  approximately  a 
0.3  percent  increase  in  total  admissions 
of  asthmatics.  The  EPA  believes  that 
while  these  numbers  of  hospital 
admissions  are  relatively  small  from  a 
public  health  perspective,  they  are 
indicative  of  a  pyramid  of  much  larger 


"  A  more  complete  discussion  of  assumptions 
and  uncertainties  is  presented  in  the  Staff  Paper 
and.  the  technical  support  documents  (Whitfield  et 
al.,  11996:  Richmond,  1997). 

**  Several  studies,  mainly  conducted  in  the 
northeastern  U.S.  and  southeastern  Canada  have 
reported  excess  daily  respiratory-related  hospital 
admissions  associated  with  elevated  Oj  levels 
within  the  general  population  and.  more 
specifically,  for  individuals  with  asthma. 

••••The  model  is  described  in  more  detail  in 
Whitfield  et  al.  (1996)  and  results  from  the 
supplemental  analvsis  are  presented  in  Richmond 
(1997). 


numbers  of  related  Os-induced  effects, 
including  respiratory-related  hospital 
admissions  among  the  general 
population,  emergency  and  outpatient 
department  visits,  doctors  visits,  and 
asthma  attacks  and  related  increased  use 
of  medication  that  are  important  public 
health  considerations. 

In  taking  these  observations  into 
accoimt,  the  Administrator  recognizes 
the  uncertainties  and  limitations 
associated  with  this  assessment.  These 
include:  (1)  The  inability  at  this  time  to 
quantitatively  extrapolate  the  risk 
estimates  for  New  York  City  to  other 
urban  areas;  (2)  imcertainty  associated 
with  the  underlying  epidemiologic 
study  from  which  the  concentration- 
response  relationship  used  in  the 
analysis  was  drawn;  and  (3) 
uncertainties  associated  with  the  air 
quality  adjustment  procedure  used  to 
simulate  attainment  of  alternative 
standards  for  the  New  York  City  area.'*^ 

B.  Potential  Indirect  Beneficial  Health 
Effects  Associated  with  Ground-level  Oj 

This  section  is  drawn  from 
information  in  the  record  of  the  1997 
review  with  regard  to  the  effect  of 
ground-level  O3  on  the  attenuation  of 
UV-B  radiation  and  potential  associated 
health  benefits.  All  relevant  record 
information  was  reviewed,  including 
EPA  documents,  published  articles,  oral 
testimony  at  public  meetings,  and 
written  comments  submitted  during  the 
rulemaking  and  on  the  proposed 
response.  This  section  summarizes 
information  on  the  health  effects 
associated  with  UV-B  radiation 
exposure  (section  B.l)  and  the 
relationship  between  ground-level  O3 
and  UV-B  radiation  (section  B.2),  and 
evaluates  estimates  of  UV-B  radiation 
risks  that  have  been  attributed  to 
reductions  in  ground-level  O3  projected 
to  result  from  attainment  of  the  1997  O3 
NAAQS  (section  B.3).  This  section  also 
responds  to  a  number  of  technical 
comments  on  the  proposed  response 
relating  to  (i)  the  distinctions  that  EPA 
has  drawn  between  assessing  the  public 
health  impacts  of  changes  in 
stratospheric  versus  ground-level  O3,  (ii) 
the  distinctions  between  assessing  the 
public  health  impacts  of  changes  in 
inhalation-related  exposures  to  ground- 
level  O3  versus  the  impacts  of  changes 
in  dermal-related  exposures  to  UV-B 
radiation  as  mediated  by  -changfes  in 
ground-level  O3,  and  (iii)  the 
appropriate  weight  to  give  to  analyses  in 
the  record  that  provide  quantitative 


estimates  of  the  public  health  impacts  of 
changes  in  dermal-related  exposiu^s  to 
UV-B  radiation  as  mediated  by  changes 
in  ground-level  O3. 

1.  Health  Effects  Associated  with  UV-B 
Radiation  Exposure 

The  following  short  siunmary  of ' 
information  *^  on  the  adverse  human 
health  effects  associated  with  exposure 
to  UV-B  radiation  focuses  on  the  three 
major  organ  systems  whose  tissues  are 
commonly  exposed  to  solar  radiation: 
the  skin,  eyes,  and  immime  system.*^  It 
is  these  three  systems  that  are 
potentially  subject  to  damage  from 
increased  UV-B  radiation  as  a  result  of 
the  absorption  of  solar  energy  by 
molecules  present  in  the  cells  and 
tissues  of  these  organs.  The  biologically 
effective  dose  of  radiation  that  actually 
reaches  target  molecules  generally 
depends  on  the  duration  of  exposure  at 
particular  locations,  time  of  day,  time  of 
year,  behavior  [i.e.,  "sun  avoidance" 
and  "sun  seeking"  behavior**),  and,  for 
the  skin,  characteristics  that  include 
pigmentation  and  temporal  variations 
(e.g.,  changes  in  the  pigmentation  due  to 
tanning). 

a.  Effects  on  the  Skin 

The  most  common  form  of  solar 
damage  to  the  skin  is  sunburn. 
Susceptibility  to  sunburn  and  the  ability 
to  tan  are  the  basis  for  a  classification 
system  of  six  skin  phenotypes.  The  most 
sensitive  individuals  (skin  type  I)  are 
very  light-skinned,  with  red  or  blonde 
hair  and  blue  or  green  eyes  (U.S.  EPA, 
1987,  ES-33).  The  most  resistant 
individuals  (skin  type  VI)  are  darkly 
pigmented  even  without  exposure  to 
solar  radiation.  Susceptibility  to 
sunburn  may  be  a  risk  factor  for  skin 
cancer. 

Among  light-skinned  populations, 
skin  cancer  if  among  the  most  common 
kinds  of  cancer.  The  three  types  of  skin 
cancer  that  have  been  associated  with 
exposure  to  solar  radiation  include  two 
common  types  of  nonmelanoma  skin 
cancers  (NMSC),  squamous  cell 
carcinoma  (SCC)  and  basal  cell 
carcinoma  (BCC),  and  melanoma,  a  far 
less  common  form  of  cancer. 


^5  A  more  complete  discussion  of  these 
uncertainties  and  limitations  is  presented  in  the 
Staff  Paper  and  technical  support  documents 
(Whitfield  et  al..  1996:  Richmond.  1997). 


'"'More  detailed  information  about  the  health 
effects  associated  with  UV-B  radiation  exposure 
mav  be  lound  in  the  proposed  response  to  the 
remand  (66  FR  57278-57280). 

*^The  reference  document  available  in  the  record 
for  the  informatmn  in  this  section  is  the  EPA 
document  "Assessing  the  Risk  of  Trace  Gasses  that 
Can  Modify  the  Stratosphere"  (U.S.  EPA.  1987). 

•"  Sun  avoidance  is  an  intentional  decrease  in 
exposure,  for  example,  by  using  clothing, 
sunscreens,  and  sunglasses  to  shield  the  body  from 
solar  radiation.  Sun  seeking  lichavior  is  an 
intentional  increase  in  exposure  to  solar  radiation.^ 
for  example,  by  sunbathing. 
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Prolonged  exposure  to  the  sun  is 
considered  to  be  the  dominant  risk 
factor  for  NMSC  (U.S.  EPA.  1987,  ES- 
33).  It  has  been  observed  that  NMSC 
tends  to  develop  on  sites  that  are  most 
frequently  exposed  to  the  sun  [e.g., 
head,  face,  and  neck).  Outdoor  workers, 
who  are  subject  to  greater  exposure  to 
solar  radiation,  tend  to  have  higher 
incidence  rates  of  NMSC.  A  latitudinal 
gradient  exists  for  the  flux  of  UV-B 
radiation  (i.e.,  the  amount  of  radiation 
transmitted  through  the  atmosphere), 
with  fluxes  generally  higher  in  lower 
latitudes.  A  similar  latitudinal  gradient 
is  generally  seen  in  incidence  rates  of 
NMSC.  Skin  pigmentation  provides  a 
protective  barrier  that  reduces  the  risk 
of  developing  NMSC,  such  that  light- 
skinned  individuals,  who  are  more 
susceptible  to  sunburn  and  have  blue  or 
green  eyes,  are  more  likely  to  develop 
NMSC. 

Both  types  of  NMSC  result  from  the 
malignant  transformation  of 
keratinocytes,  the  major  structiu-al  cells 
of  the  skin.  Ciunulative  long-term 
exposure  to  UV  radiation  is  the 
exposiue  of  concern  for  both  types  of 
NMSC.  More  specifically,  the 
incremental  increase  in  cumulative 
lifetime  exposure  to  UV-B  radiation  is 
the  metric  used  to  estimate  the  risk  of 
increased  incidence  of  NMSC  (U.S. 
EPA,  1987,  ES-3).  Epidemiological 
evidence,  however,  also  indicates  that 
exposiue  to  solar  radiation  may  play 
different  roles  in  the  etiology  of  SCC 
and  BCC.  In  particular,  SCC  is  more 
likely  to  develop  on  sites  receiving  the 
highest  cumulative  UV  radiation  doses 
(e.g.,  nose),  and  the  development  of  SCC 
is  more  strongly  associated  with 
cumulative  exposure  to  UV  radiation. 
Relative  to  SCC.  BCC  is  more  likely  to 
develop  on  sites  that  are  not  normally 
exposed  to  thg,sun,  such  as  the  trunk. 
For  a  given  cumulative  level  of  exposure 
to  solar  radiation,  the  risk  of  developing 
SCC  may  be  greater  than  the  risk  of 
developing  BCC. 

Dose-response  relationships  for 
NMSC  are  generally  estimated  in  terms 
of  a  biological  amplification  factor 
(BAF),  which  is  defined  as  the  percent 
change  in  tumor  incidence  that  results 
from  a  1  percent  change  in  UV-B 
radiation.  While  there  is  considerable 
uncertainty  in  such  estimates,  results 
from  several  studies  have  produced  an 
overall  BAF  range  that  is  1.8  to  2.85  for 
all  nonmelanoma  skin  txunors  (U.S. 
EPA,  1987,  ES-34).  The  BAF  estimates 
are  generally  higher  for  males  than 
females  and  for  SCC  than  BCC,  and 
generally  increase  with  decreasing 
latitude.  Key  uncertainties  iii  these 
estimates  include,  for  example, 
uncertainties  in  the  actual  doses  of  UV- 


B  radiation  received  and  in  the 
underlying  baseline  incidence  rates  in 
populations.  Additional  uncertainty  is 
introduced  in  estimating  the  change  in 
mortality  from  NMSC  associated  with 
changes  in  UV-B  radiation,  reflecting  in 
part  discrepancies  of  reporting  between 
death  certificates  and  hospital 
diagnoses.  Based  on  published 
estimates,  rates  of  metastasis  among 
SCCs  and  BCCs  varied  by  one  to  two 
orders  of  magnitude,  with  rates 
estimated  to  be  approximately  2  to  20 
percent  for  SCC  and  0.0028  to  0.55 
percent  for  BCC.  The  overall  fatality  rate 
for  NMSC  has  been  estimated  to  be 
approximately  1  to  2  percent,  with 
three-fourths  to  four-fifths  of  the  deaths 
attributable  to  SCC  (U.S.  EPA,  1987,  ES- 
34).*« 

Melanoma  is  a  serious,  life- 
threatening  skin  cancer  that  is  far  rarer 
and  generally  much  more  aggressive 
than  NMSC.  The  relationship  between 
exposure  to  UV-B  radiation  and 
melanoma  is  not  as  clear  as  the 
relationship  between  exposiue  to  UV-B 
radiation  and  NMSC.  The  EPA  (1987) 
noted  limitations  in  the  evidence 
linking  soleir  radiation  to  melanoma.  For 
example,  no  animal  models  were 
identified  in  which  exposure  to  UV-B 
radiation  experimentally  induces 
melanoma,  and  no  in  vitro  models  for 
malignant  transformation  of 
melanocytes.  Despite  these  limitations, 
EPA  (1987)  recognizes  that  a  large  array 
of  evidence  does  support  the  conclusion 
that  solar  radiation  is  one  of  the  causes 
of  melanoma.  Melanin,  the  principal 
pigment  in  the  skin,  effectively  absorbs 
UV  radiation,  such  that  darker  skin 
provides  more  protection  from  UV 
radiation.  Lighter-skirmed  individuals, 
whose  skin  contains  less  protective 
melanin,  have  higher  incidence  and 
mortality  rates  from  melanoma  than  do 
darker-skinned  individuals. 

Sim  exposure  seems  to  induce 
freckling,  which  is  an  important  risk 
factor  for  melanoma,  and  sun  exposure 
leading  to  sunburn  apparently  induces 
melanocytic  moles,  which  are  also  a  risk 
factor  for  melanoma.  Additional 
evidence  suggests  that  melanoma  risk 
may  be  associated  with  childhood 
siuibiuTi.  However,  other  evidence 
suggests  that  childhood  sunburn  may  be 
a  surrogate  for  an  individual's 
pigmentation  characteristics  or  be 
related  to  mole  development,  rather 
than  being  a  separate  risk  factor  (U.S. 
EPA,  1987,  ES-37). 


■">  More  recent  estimates  of  mortality  rates  from 
NMSC  may  be  found  on  the  American  Cancer 
Society's  Web  site  hltp://www.cancer.org,  under 
cancer  type  "Skin,  Nonmelanoma,"  then  under 
"Nonmelanoma  Skin  Cancer — Overview." 


Most  studies  that  have  used  latitude 
as  a  surrogate  for  svmlight  or  UV-B 
exposure  have  foimd  an  increase  in 
melanoma  incidence  or  mortality 
correlated  with  proximity  to  the 
equator.  Other  evidence,  however, 
creates  uncertainty  about  the 
relationship  between  solar  radiation  and 
melanoma.  Some  ecologic  epidemiology 
studies,  conducted  primarily  in  Europe 
or  in  countries  close  to  the  equator,  have 
failed  to  find  a  latitudinal  gradient  for 
melanoma.  In  addition,  outdoor  workers 
generally  have  lower  incidence  and 
mortality  rates  from  melanoma  than 
indoor  workers,  which  appears  to  be 
incompatible  with  the  hypothesis  that 
the  cumulative  dose  from  exposure  to 
solar  radiation  causes  melanoma.  Unlike 
NMSC,  most  melanoma  occurs  on  sites 
of  the  body  that  are  not  habitually 
exposed  to  sunlight.  This  evidence 
suggests  that  exposure  to  solar  radiation, 
or  UV-B,  is  not  solely  responsible  for 
variations  in  the  incidence  and 
mortcdity  from  melanoma  (U.S.  EPA 
1987,  ES-37). 

Considering  the  available  evidence, 
EPA  (1987)  concluded  that  UV-B 
radiation  is  a  likely  component  of  solar 
radiation  that  causes  melanoma,  either 
through  the  initiation  of  tumors  or 
through  suppression  of  the  immune 
system.  The  EPA  (1987)  also  recognized 
that  significant  uncertainties  exist  in 
characterizing  associations  between 
solar  radiation  and  melanoma, 
including  the  appropriate  action 
spectnim  to  be  used  in  estimating  doses, 
the  best  functional  form  for  a  dose- 
response  relationship,  and  the  best  way 
to  characterize  dose  (e.g.,  peak  value, 
cumulative  summer  exposure). 

b.  Effects  on  the  Eyes 

Evidence  suggests  that  adverse  effects 
on  the  eye  are  associated  with  expostire 
to  UV-B  radiation.  Effects  likely  include 
increases  in  cataract  incidence  or 
severity  and  increased  incidence  of 
retinal  disorders  and  retinal 
degeneration.  Cataracts  are 
characterized  by  the  gradual  loss  of 
transparency  of  the  lens  due  to  the 
accumulation  of  oxidized  lens  proteins. 
Many  possible  mechanisms  exist  for  the 
formation  of  cataracts,  and  UV-B 
radiation  may  play  an  important  role  in 
some  mechanisms.  Therefore,  while 
epidemiological  studies  indicate  that 
the  prevalence  of  human  cataracts  varies 
with  latitude  and  UV  radiation  in 
general  (U.S.  EPA.  1987,  ES-40), 
significant  uncertainty  exists  about  the 
action  spectrum  to  be  used  in  any 
estimation  of  dose  associated  with 
variations  in  solar  radiation. 
Epidemiological  and  laboratory 
evidence  indicates  that  the  exposure  of 
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concern  in  the  development  of  cataracts 
is  the  cumulative  lifetime  exposure  to 
UV-B  radiation. 

c.  Effects  on  the  Immune  System 

Information  on  the  effects  of  UV-B 
radiation  on  the  immune  system  comes 
primarily  from  laboratory  animal 
studies.  High  doses  of  UV  radiation 
cause  a  depression  in  systemic 
hypersensitivity  reactions,  whereas 
relatively  lower  doses  cause  a 
depression  in  local  contact 
hypersensitivity.  Both  of  these 
immunosuppressive  effects  of  UV 
radiation  have  been  found  to  reside 
almost  entirely  in  the  UV-B  portion  of 
the  solar  spectrum  (U.S.  EPA,  1987,  ES- 
39). 

Information  about  the  effects  of  UV 
radiation  on  the  hiunan  immune  system, 
however,  is  very  limited.  Without  more 
complete  information  from  laboratory  or 
epidemiological  studies,  the  nature  of 
an  exposure  of  concern  cannot  be 
estimated.  Immunologic  studies  have 
not  assessed  the  effects  of  long-term, 
low-dose  UV-B  irradiation,  such  that 
the  magnitude  of  risk  from  this  type  of 
exposure  cannot  be  assessed  (U.S.  EPA, 
1987.  ES-40). 

2.  Relationship  Between  Groiuid-level 
O3  and  UV-B  Radiation  Exposiue 

a.  Relevant  Atmospheric  Factors 

The  relationships  between  ground- 
level  O3  and  UV  radiation  occiu'  in  the 
context  of  a  much  larger  dynamic  of  the 
earth's  atmospheric  systems.  The  sun  is, 
of  course,  overwhelmingly  the  main 
source  of  a  wide  band  of 
electromagnetic  radiation,  including  the 
ultraviolet.  The  total  atmosphere  blocks 
a  significant  portion  of  the  range  of  this 
incoming  solar  radiation  before  it 
reaches  ground  level,  including  much  of 
the  more  energetic  wavelengths  that  are 
shorter  than  visible  hght  (400-900  nm). 
The  UV  spectrum  (100-400  nm)  is 
comprised  of  UV-C  (100-280  nm),  UV- 
B  (280-320  nm),  and  UV-A  (320-400 
nm).  Ultraviolet  -B  radiation  is 
efficiently  but  not  completely  absorbed 
by  total  column  O3.  Wavelengths  above 
350  nm,  including  visible  light,  are  not 
absorbed  by  oxygen  (02)  or  O3  (U.S. 
EPA,  1987,  ES  35).  Because  the  amoimt 
of  atmospheric  O3  traversed  by  sunlight 
varies  with  the  sun  angle,  atmospheric 
absorption  is  more  complete  in  winter 
months  and  both  early  and  late  in  the 
day,  as  compared  to  the  absorption 
around  mid-day  near  the  summertime 
solar  zenith.  Therefore,  a  decrease  in 
total  column  O3  from  naturally 
occurring  conditions  is  of  greater 
concern  during  times  of  higher  sun 


angles,  and  for  the  more  energetic 
portion  of  the  UV-B  range. 

The  underlying  annual  and  diurnal 
patterns  of  UV-B  penetration  to  the 
ground  layer  are  driven  primarily  by 
three  factors:  (1)  The  change  in  apparent 
sxm  angle  with  the  surface  that  occurs 
as  the  earth  travels  around  the  sun;  (2) 
the  diurnal  change  in  apparent  sun 
angle  caused  by  the  earth's  rotation;  and 
(3)  the  solar/meteorologically  driven 
annual  change  in  the  amount  of  O3  in 
the  stratosphere.  Stratospheric  O3  over 
U.S.  latitudes  shows  a  characteristic 
peak  in  the  spring  months,  falling 
steadily  thereafter  through  summer  and 
fall  (Fishman  et  al,  1990;  Frederick  et 
ah,  1993).  The  combination  of  the 
annual  sun  cycle  and  the  stratospheric 
O3  cycle  means  that  peak  UV-B 
radiation  reaching  the  troposphere  tends 
to  occur  in  late  June  to  early  July,  and 
falls  steadily  thereafter  (Frederick  et  al., 
1993).  The  annual  peak  in  ground-level 
O3  concentrations,  which  extends  in 
most  areas  from  May  through 
September,  generally  overlaps  the  UV- 
B  radiation  peak  (e.g.,  U.S.  EPA,  1996a, 
Figure  4-23).  Diiunal  patterns  of 
ground-level  O3  vary,  but  in  urban  areas, 
summertime  peaks  tend  to  occiu 
between  noon  and  4  pm  (U.S.  EPA, 
1996a,  section  4.4).  This  obviously 
overlaps  with  peak  incoming  UV-B 
radiation.  The  pattern  of  vertical  mixing 
in  the  atmosphere  is  such  that  morning 
groimd-level  measwements  probably  do 
not  accurately  reflect  "mixing-layer" 
concentrations  (U.S.  EPA,  1996a,  p.  3- 
44)50 

The  relationship  between  ground- 
level  O3  and  solar  radiation,  including 
UV-B  radiation,  is  complex  and 
mediated  by  a  number  of  atmospheric 
factors.  It  is  not  limited  to  the  simple 
absorption  of  energy.  At  a  fundamental 
level,  the  variation  in  apparent  solar 
radiation  is  a  primary  cause  of 
meteorological  fluctuations  that  strongly 
influence  the  build-up  and  transport  of 
anthropogenic  air  pollution.  Fiuther,  as 
discussed  in  Chapter  3  of  the  Criteria 
Dociunent,  UV-B  radiation  that 
penetrates  the  stratosphere  to  the 
mixing  layer  plays  a  key  role  in  the 
processes  leading  to  the  formation  of 
photochemical  smog,  including  the 
formation  of  ground-level  O3.  In  fact, 
increased  penetration  of  UV-B  radiation 
to  the  troposphere  due  to  stratospheric 
O3  depletion  would  likely  increase 
ground-level  concentrations  of  O3  in 
most  lu'ban  and  many  nual  areas  of  the 
U.S.  (U.S.  EPA,  1996a,  p.  3-5).  The 
chain  of  indirect  events  triggered  by 


'"The  mixing  layer  (relevant  to  the  vertical 
"thickness"  of  ground-level  O3)  develops  and  grows 
in  height  through  the  day. 


increased  penetration  of  UV-B  radiation 
can  result  in  both  increases  and 
decreases  in  aerosol  and  acid  rain 
formation  (U.S.  EPA,  1996a;  pp.  3-38  to 
39),  with  attendant  further  feedbacks 
through  heterogeneous  chemistry  and 
aerosol  scattering  of  UV-B  radiation.  All 
of  these  complex  processes  could,  under 
varying  conditions,  increase  or  decrease 
the  amount  of  UV-B  radiation  that 
actually  reaches  ground  level  relative  to 
an  unperturbed  case.  The  reactions  can 
further  affect  the  concentrations  of 
radiatively  important  substances  such  as 
methane,  O3,  and  particles,  and  could 
affect  local,  regional,  and  global  climate. 

Setting  aside  the  direction  and 
magnitude  of  these  complex  indirect 
effects  of  UV-B  radiation  penetration  on 
ground-level, air  pollution,  and 
assuming  appropriate  sim  angles  and 
cloud  density,  the  marginal  effect  of 
ground-level  O3  on  the  absorption  of 
UV-B  radiation  by  the  earth's 
atmosphere  can  be  considered 
separately.  Because  of  increased 
scattering  of  incident  UV-B  radiation  by 
the  denser  layer  air  molecules,  droplets, 
and  particles  nearer  the  surface, 
tropospheric  O3  can  absorb  somewhat 
more  UV-B  radiation  than  an  equal 
amoimt  of  O3  in  the  stratosphere  (Briihl 
and  Creutzen,  1989).  The  extent  to 
which  this  increase  in  unit  effect  occurs 
depends  on  the  relative  concentrations 
and  character  of  aerosols  in  the 
troposphere  as  compared  to  the 
stratosphere. 

A  further  consideration  is  the  relative 
effectiveness  of  ground-level  O3  in 
absorbing  those  spectra  of  UV-B 
radiation  wavelengths  most  likely  to 
cause  health  effects.  The  "effective 
dose"  of  UV-B  radiation  can  be 
expressed  as  a  function  of  two  factors,     . 
the  intensity  of  radiation  (by 
wavelength)  reaching  the  earth's  surface 
and  the  action  spectrum.  The 
wavelength-dependent  effect  of  O3  on 
reducing  the  intensity  of  radiation  in  the 
UV-B  range  is  summarized  above.  The 
action  spectnun  describes  how  effective 
radiation  at  particular  wavelengths  is  at 
causing  a  particular  biological  effect  or 
a  response  in  an  instrument.  Action 
spectra  allow  the  estimation  of  the 
potential  effects  of  simultaneously 
changing  radiation  at  different 
wavelengths  by  different  amoimts,  as 
happens  with  changing  O3  levels. 
Laboratory  and  field  studies  have  been 
used  to  estimate  and  adopt  action 
spectra  conventions  for  v^ous 
biological  endpoints  (e.g.,  Madronich, 
1992).  As  noted  above,  uncertainty 
exists  about  the  action  spectra  as  well  as 
how  to  specify  appropriate  dose  metrics 
for  particular  health  endpoints.  Even 
estimates  of  the  range  of  wavelengths 
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considered  to  be  generally  biologically 
active  vary  within  the  UV-B  radiation 
spectnun.  These  different  action  spectra 
have  different  sensitivities  to  changes  in 
total  column  Oi,  which  are  formalized 
as  numerical  radiation  amplification 
factors  (RAF).^i  In  general,  a  1  percent 
change  in  total  column  Oj  will  produce 
greater  than  a  1  percent  change  [e.g.,  1.1 
to  1.8  percent)  in  effective  radiation 
dose  for  particular  effects. 

Nevertheless,  as  noted  above,  typical 
summertime  ground-level  Oi  pollution 
in  the  eastern  U.S.  is  less  than  1  percent 
of  total  column  O3.  Even  considering  the 
relative  effectiveness  of  ground-level  O3 
in  reducing  UV-B  radiation  emd  the 
amplification  of  effective  dose,  such 
pollution  could  add  a  few  percent  at 
most  to  naturally  occurring  biologically 
effective  UV-B  radiation  shielding.^^ 
Viewed  from  one  perspective  and 
holding  all  other  factors  constant,  the 
assumed  typical  O3  pollution  level  is 
providing  some  "improvement"  or 
incremental  UV-B  radiation  shielding 
above  the  natural  conditions  that  would 
otherwise  exist  in  the  mixing  layer.  It 
should  also  be  noted  that,  if  typical 
summertime  O3  levels  were  assumed  to 
approximate  the  estimated  continental 
background  of  about  40  ppb  for  daylight 
hours  (U.S.  EPA.  1996b,  p.p.  20-21), 
this  too  would  represent  an 
"improvement"  over  the  natural 
conditions  that  would  exist  in  the 
mixing  layer  without  the  influence  of 
international  tnnsport  of  O3."'* 

The  extent  to  which  changes  in 
ground-level  Oi  concentrations  would 
translate  into  changes  in  UV-B 
radiation-related  health  effects  in 
various  locations  cannot,  however,  be 
adequately  viewed  by  reference  to 
uniform  assumptions  applicable  for 
specific  sun  angle,  latitude,  time  of  day. 
cloud  cover,  and  the  presence  of  other 
pollutants.^'*  In  the  real  world,  all  of 


=  '  The  RAF  is  defined  as  the  percent  increase  in 
effective  dose  divided  by  the  percent  decrease  in 
total  column  O,  (Madronich.  1992). 

52  For  reasons  discussed  below,  any  such 
shielding  would  vary  widely  from  day-to-day,  even 
in  the  summer  Oi  season. 

"This  estimated  continental  background  is  due 
in  part  to  natural  sources  of  emissions  in  North 
America  and  in  part  to  the  long-range  transport  of 
emissions  from  both  anthropogenic  and  natural 
sources  outside  of  North  America. 

"  Adding  to  the  complexity  of  understanding  this 
relationship  are  the  results  of  high-dose  animal 
toxicology  studies  that  suggest  more  research  is 
needed  into  the  direct  effects  of  ground-level  Oj  on 
the  skin.  Tests  by  Thiele  et  al.  (1997)  suggest  that 
long-term  exposure  tp  Oi  can  deplete  vitamin  E  in 
the  skin,  and  this  could  make  the  skin  more 
susceptible  to  the  effects  of  UV-B  radiation  (U.S. 
EPA,  1997).  Therefore,  reducing  long-terrj)  ground- 
level  Oi  exposure  might  serve  to  reduce  skin 
problems.  Even  a  relatively  small  Oi effect  here 
could  partially  or  completely  offset  any  small 


these  factors  vary  with  location,  season, 
meteorology,  and  time  of  day.  Moreover, 
the  complex  causal  relationships  noted 
above  among  all  of  these  factors  mean 
that  neither  static  calculations  holding 
other  factors  constant  (e.g.,  Cupitt,  1994) 
nor  simple  empirical  associations 
between  measured  ground-level  Oj  and 
UV-B  radiation  (e.g.,  Frederick  et  al., 
1993)  provide  an  adequate  basis  for 
assessing  the  "net"  shielding  associated 
with  control  strategy  driven  changes  in 
ground-level  pollution  in  various 
locations  over  an  extended  time  period. 
Moreover,  as  for  the  direct  effects  of  O3, 
the  extent  of  resultant  UV-B  radiation- 
related  health  effects  is  also  heavily 
dependent  on  the  variation  of  these 
physical  changes  superimposed  on  the 
activity  patterns  and  other  factors  that 
determine  population  exposures  and 
sensitivities  to  UV-B  radiation,  and  on 
the  extent  to  which  significant 
biological  responses  cem  be  attributed  in 
part  to  episodic  peak  exposines  as  well 
as  to  long-term  cumulative  exposures. 

Assessing  the  effective  O3  layer 
shielding  is  considerably  more  difficult 
for  ground-level  O3  than  for 
stratospheric  O3  because  of  its  far 
greater  spatial  and  temporal  variability 
and  the  much  smaller  contribution  to 
the  total  O3  column  made  by  ground- 
level  O3.  Some  insights  into  the  relative 
variability  of  these  two  layers  are 
provided  in  Fishman  et  al.  (1990), 
which  compares  satellite  measurements 
of  stratospheric  O3  with  "residual" 
tropospheric  O3,  a  measure  that  actually 
excludes  the  lowest  portion  of  the 
ground-layer  O3  in  the  mixing  layer.  For 
the  summer  months,  the  long-term 
spatial  variability  in  the  amount  of  O3 
in  the  stratosphere  across  the  lower  48 
U.S.  States  is  about  7  percent  (Figure 
8c),  while  the  variability  in  the 
-  tropospheric  "residual"  is  nearly  4 
times  greater,  at  about  25  percent 
(Figure  9c).  By  comparison,  the  spatial 
variability  in  ground-level  O3 
measurements  across  regions  and  cities 
in  the  U.S.  is  far  greater  (U.S.  EPA, 
1996a.  Chapter  4)  reaching  200  percent 
and  higher  for  comparable  long-term 
measurements.  Within  an  area  as  small 
as  the  Los  Angeles  basin  alone,  for 
example,  the  median  ground-level  8- 
hour  O3  values  in  different  locations 
varied  by  more  than  a  factor  of  2  (Table 
28;  Johnson  et  al.,  1996c).  The  satellite 
information  also  shows  a  marked 
contrast  in  the  seasonal  variations  in  O3 
for  these  two  layers.  The  variation  in  the 
siunmer/winter  stratospheric  O3  column 
over  the  U.S.  is  only  about  2  to  4 
percent,  while  the  variation  in  seasonal 


UV-B  radiation  mediated  effect  estimated  based  on 
O3 — UV-B  interactions  alone. 


"residual"  tropospheric  O3  is  about  50 
to  80  percent  (Figures  8a.c;9a.c; 
Fishman  et  al.,  1990).  Again,  the 
variability  is  even  greater  for  ground- 
level  measiu-ements  (e.g..  U.S.  EPA. 
1996a.  Figure  4-23;  Frederick  et  al., 
1993). 

Although  Fishman  et  al.  (1990)  do  not 
compare  daily  variations  in 
stratospheric  O3  above  the  U.S.,  it  is 
reasonable  to  conclude  that  the  spatial 
and  annual/seasonal  temporal  stability 
evidenced  by  this  large  stratospheric 
reservoir  would  result  in  far  more  stable 
day-to-day  and  diurnal  patterns  as 
compared  to  groimd-level  O3.  The  high 
variability  of  daytime  O3  concentrations 
for  these  temporal  scales  is  amply 
documented  in  the  Criteria  Document 
(U.S.  EPA.  1996a,  Figure  4-23). 

The  spatial  and  temporal  stability  of 
the  expansive  and  deep  stratospheric  O3 
reservoir  means  that  assessments  of  the 
effects  of  long-term  declines  or 
restoration  can  reasonably  assume  that 
short-term  and  local-scale  variations  in 
important  factors  such  as  cloud  cover, 
other  pollutants,  temperature, 
population  demographics  and  activity 
patterns  beneath  this  layer  will  tend  to 
"even  out"  over  time,  permitting  more 
confidence  in  the  magnitude  and 
direction  of  such  assessments.  In 
contrast  to  the  stability  of  the 
stratospheric  O3  layer,  the  large  spatial 
and  day-to-day  variability  outlined 
above  for  ground-level  O3  means  that 
geographical  or  temporal  variations  in 
other  factors  such  as  weather,  other 
pollutants,  sensitive  population 
subgroups  and  humeui  activity  patterns 
may  not  "even  out"  in  particular  areas 
under  assessment.  Moreover,  it  is 
reasonable  to  assume  that  the  variations 
in  ground-level  O3  are  not  independent 
of  the  variations  in  many  of  these  other 
factors.  Such  variability  may  have  a 
substantial  impact  on  the  outcome  of 
any  assessment  of  the  relative  effects  of 
a  change  in  ground-level  O3  strategies  or 
standards.  This,  combined  with  the 
many  local-  and  regional-scale 
interactions  among  all  of  these  factors, 
would  complicate  any  such  ground- 
level  O3  assessment. 

A  few  commenters  expressed  the  view 
that  since  EPA,  and  other  agencies  such 
as  UNEP,  have  developed  quantitative 
estimates  of  the  public  health  impacts  of 
relatively  large  increases  in  incident 
UV-B  radiation  associated  with 
projected  changes  in  the  global  reservoir 
of  stratospheric  O3,  it  is  necessarily  the 
case  that  EPA  can  now  develop  credible 
estimates  of  the  public  health  impacts 
associated  with  the  relatively  very  small 
increases  in  incident  UV-B  radiation 
that  could  resuU  from  changes  in 
ground-level  O3  likely  to  occur  as  a 


Federal  Register /Vol.  68,  No.  3 /Monday,  January  6,  2003 /Rules  and  Regulations 


629 


result  of  programs  implemented  to 
attain  an  8-hour  Oj  NAAQS.  These 
commenters  further  suggest  that  EPA,  in 
concluding  that  such  estimates  can  not 
now  be  developed  with  sufficient 
credibility  to  serve  as  a  basis  for  setting 
a  less  stringent  8-hom-  O3  NAAQS,  is 
treating  scientific  imcertainty  differently 
than  it  did  when  regulating  substances 
that  deplete  O3  in  the  stratosphere.  The 
EPA  believes  that  these  commenters  are 
ignoring  fundamental  differences, 
discussed  above,  in  the  nature  and 
relative  magnitude  of  the  temporal  and 
spatial  variability  of  O3  levels  in  the 
stratosphere  and  at  ground-level  in  the 
troposphere.  The  EPA  remains 
convinced  that  it  is  entirely  reasonable 
to  use  available  information  to  make 
estimates  of  broad-scale  public  health 
impacts  in  the  context  of  the 
stratospheric  O3  program,  while 
concluding  that  such  broad-scale 
analytic  approaches  necessarily  obscure 
and  assume  away  the  localized  and 
highly  variable  factors  that  .are  central  to 
credibly  estimating  public  health 
impacts  in  the  context  of  programs 
designed  to  attain  the  O3  NAAQS. 

More  specifically,  EPA  notes  that 
quantitative  estimates  of  public  health 
impacts  associated  with  projected 
changes  in  stratospheric  O3  are  based 
primarily  on  epidemiological  studies 
designed  to  evaluate  impacts  of  long- 
term  UV-B  radiation  exposures  over 
broad  geographic  regions  (defined  in 
terms  of  latitude  bands)  within  which 
stratospheric  O3  levels  exhibit  relatively 
little  variability.  These  types  of 
epidemiological  studies  are  not 
designed  to  discern  impacts  associated 
with  much  smaller,  and  much  more 
highly  variable,  localized  changes  in 
ground-level  O3  that  will  likely  result 
from  programs  implemented  to  attain  an 
8-hour  O3  NAAQS — such  local 
variations  are  simply  averaged  out  in 
these  studies  that  compare  average  UV- 
B  radiation  penetration  over  broad 
geographic  regions  with  regional 
average  incidence  rates  of  UV-B 
radiation-related  effects.  The  EPA 
believes  that  in  choosing  not  to  apply 
the  same  type  of  approach  used  to 
assess  stratospheric  O3  impacts  to  its 
assessment  of  NAAQS-related  changes 
in  ground-level  O3,  that  it  is  treating 
scientific  uncertainty  in  an  appropriate 
and  consistent  manner.  To  do 
otherwise,  as  some  commenters  urge, 
would  be  to  disregard  the  uncertainties 
associated  with  localized  and  highly 
variable  changes  in  UV-B  radiation 
exposure  patterns  that  are  central  to  an 
assessment  of  NAAQS-related  changes, 
but  that  are  not  relevant  to  the  long- 
term,  regional  assessment  of 


stratospheric  O3  impacts.  Therefore, 
EPA  rejects  the  notion  advanced  by 
these  commenters  that  the  simple 
application  of  a  stratospheric  03-type 
assessment  would  produce  credible 
quantitative  estimates  of  NAAQS- 
related  impacts  for  the  piupose  of 
weighing  against  the  adverse 
respiratory-related  impacts  of  ground- 
level  O3,  for  which  EPA  has  applied 
state-of-the-art  assessments  that 
appropriately  take  into  account  the 
relevant,  highly  variable  patterns  of 
changes  in  exfKJSures  of  concern  to 
groimd-level  O3  (as  discussed  more  fully 
in  the  following  section).   = 

b.  Factors  Related  to  Area-Specific 
Assessment 

An  enumeration  of  factors  that  would 
be  important  in  assessing  the  potential 
UV-B  radiation-related  consequences  of 
a  more  stringent  O3  NAAQS  in  any 
geographical  area  serves  to  illustrate  the 
complexities  discussed  above.  Such 
UV-B  radiation-related  factors  are 
andogous,  but  not  equivalent  to  the 
factors  that  were  important  in  the 
respiratory  effects  exposure  and  risk 
assessments  discussed  above  in  section 
II.A.2.  These  UV-B  radiation-related 
factors  include:  the  temporal  and  spatial 
patterns  of  ground-level  O3 
concentrations  throughout  a  geographic 
area  where  reductions  are  likely  to 
occur,  and  the  variations  in  O3 
concentrations  within  a  comprehensive 
set  of  "microenvironments"  relevant  to 
UV-B  radiation  exposures  (which  are 
generally  different  from  the 
microenvironments  relevant  to  O3 
inhalation  exposures);  the  associated 
temporal  and  spatial  patterns  of  UV-B 
radiation  flux  in  such 
microenvironments;  the  temporal  and 
spatial  patterns  of  movement  of  people 
throughout  the  UV-B  radiation-related 
microenvironments  within  the 
geographic  area;  and  the  effects  of 
variable  behaviors  (e.g.,  the  use  of 
sunscreen,  hats,  sunglasses)  within  the 
range  of  activities  that  people  regularly 
engage  in,  on  the  effective  dose  of  UV- 
B  radiation  that  reaches  target  organs 
such  as  the  skin. 

While  analogous  to  the  respiratory- 
related  factors,  there  are  a  number  of 
important  differences  between  these  sets 
of  factors  that  arise,  for  example,  due  to: 
(1)  The  indirect  nature  of  the 
relationship  between  changes  in 
ground-level  O3  and  UV-B  radiation- 
related  health  effects  (in  contrast  to  the 
direct  relationship  between  ground- 
level  O3  and  inhalation-related  health 
effects);  (2)  the  long-term  nature  of  the 
relevant  exposures  that  are  associated 
with  UV-B  radiation's  chronic  health 
effects  (in  contrast  to  the  short-term 


exposures  associated  with  acute 
inhalation  effects);  (3)  the  different 
types  of  parameters  that  are  relevant  to 
assessing  dermal  exposures  (in  contrast 
to  those  that  are  important  in  assessing 
inhalation  exposvues);  and  (4)  the 
importance  of  skin  type  in 
characterizing  the  sensitive  populations 
(in  contrast  to  characterizing  sensitive 
populations  in  terms  of  activity  levels 
and  respiratory  health  status).  Further, 
as  was  done  in  EPA's  assessment  of 
respiratory  effects,  it  is  important  to 
characterize  the  exposure-related  factors 
specifically  to  address  the  relevant  at- 
risk  sensitive  population  groups.  As 
noted  in  section  II.B.l,  the  sensitivity  to 
UV-B  radiation  effects  varies  among 
U.S.  demographic  groups,  such  that  it 
would  be  important  to  incorporate 
census  data  on  relevant  characteristics 
(e.g.,  age  at  time  of  exposiu^,  skin 
pigmentation)  that  affect  an  individual's 
susceptibility. 

Aspects  of  each  of  these  factors 
(including  areas  where  current 
information  or  modeling  tools  are 
insufficient  to  address  these  factors  at 
this  time),  significant  comments 
received  on  these  factors,  and  EPA's 
general  responses  are  discussed  briefly 
below. 

(i)  Estimation  of  area-specific  and 
microenvironment  changes  in  ground- 
level  0\.  Implementation  of  a  more 
stringent  O3  standard  would,  over  time, 
further  reduce  O3  concentrations  across 
many  areas  within  the  U.S.,  but  would 
affect  various  areas  in  different  ways. 
Depending  on  the  strategies  adopted,  in 
some  locations  peak  concentrations 
would  be  reduced  significantly  during 
the  O3  season,  while  the  lower 
concentrations  that  occur  on  far  more 
numerous  days  could  increase.  In  such 
areas,  the  long-term  cumulative  effect 
could  be  little  net  change,  or  even  a 
small  increase  in  ciunulative  shielding. 
In  other  areas,  the  entire  distribution  of 
O3  could  be  reduced.  The  assessment  of 
the  acute  respirator\'  health  effects  of  O3 
appropriately  focused  on  the  higher 
portion  of  this  distribution,  using  a 
simple  roll-back  approach  discussed 
above  (section  II.A.2.a)  to  simulate 
changes  in  air  quality  patterns  diu-ing 
the  O3  season  based  on  available  air 
quality  monitoring  data.  For  assessment 
of  chronic  effects  such  as  those 
associated  with  UV-B  radiation, 
however,  where  long-term  cumulative 
exposures  are  of  central  importance,  the 
mid  to  lower  portion  of  the  distribution 
would  also  be  important.  Also  the 
distribution  across  the  entire  year,  for 
which  O3  monitoring  data  is  not 
generally  available  in  many  parts  of  the 
country,  could  potentially  be  important. 
The  mid  to  lower  portion  of  the 
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distribution  is  much  more  strongly 
influenced  by  complex  atmospheric 
chemistry  and  nonanthropogenic 
sources,  such  that  more  sophisticated, 
area-specific  modeling  may  be  needed 
to  estimate  changes  in  this  part  of  the 
distribution  likely  to  occur  as  a  result  of 
programs  designed  to  attain  a  more 
stringent  O.,  NAAQS. 

In  addition,  although  not  relevant  to 
assessing  direct  respiratory  effects,  the 
vertical  distribution  of  Oi 
concentrations  up  through  the  mixing 
layer  becomes  important  in  assessing 
the  effect  of  O,  in  shielding  UV-B 
radiation.  The  current  lack  of  routine 
vertical  profile  measurements  means 
that  little  is  known  about  the  relative 
effect  of  groimd-level  control  strategies 
on  O3  in  the  mixing  layer. 

With  regard  to  characterizing  changes 
in  Oi  concentrations  within 
microenvironments  relevant  to  UV-B 
radiation  exposure,  it  is  clear  that  this 
set  of  microenvironments  would  differ 
in  some  respects  from  the  set  of 
microenvironments  that  were  relevant 
for  respiratory  effects.  For  example, 
while  indoor  microenvironments  can 
reduce  exposiue  to  both  ambient  O3  and 
UV-B  radiation,  outdoor 
microenvironments  that  are  relevant  for 
inhalation  exposure  do  not  reflect  the 
characteristics  that  are  important  for 
UV-B  radiation  exposure.  Fiirther, 
while  not  relevant  to  inhalation 
exposure,  microenvirorunents  shaded  by 
the  presence  of  trees,  buildings,  and 
other  structures  in  many  heavily 
occupied  areas  would  be  important  to 
characterize  for  UV-B  radiation 
analyses  because  these 
microenvironments  would  tend  to  have 
greatly  reduced  UV-B  radiation 
exposiu-es  even  when  at  the  same 
ground-level  O3  concentration  as  a 
sunny  microenviroiunent. 

A  few  commenters  expressed  the  view 
that  estimating  area-specific  changes 
and  microenvironment  changes  in 
ground-level  O3  is  just  as  important  in 
conducting  exposiue  and  risk 
assessments  for  direct  respiratory- 
related  effects  of  ground-level  O3  as  it 
would  be  in  conducting  such 
assessments  for  UV-B  radiation-related 
effects  mediated  by  changes  in  ground- 
level  O3.  These  commenters  further 
asserted  that  since  EPA  was  able  to 
estimate  area-specific  changes  and 
microenvironment  changes  in  groimd- 
level  O3  to  conduct  the  respiratory- 
related  exposiue  and  risk  assessments 
discussed  above  (section  II.A.2),  then 
EPA  should  also  be  able  to  estimate 
such  changes  as  part  of  an  assessment 
of  UV-B  radiation-related  exposure  and 
risk.  While  EPA  agrees  that  these  factors 
are  relevant  for  both  types  of 


assessments,  EPA  does  not  agree  that 
the  same  information  on  area-specific 
and  microenvironment  changes  is 
relevant  for  both  types  of  assessments. 
The  EPA  believes  that  these  commenters 
are  ignoring  both  the  important 
differences,  discussed  above,  in  the 
information  needed  on  area-specific  and 
microenvironment  factors  to  conduct 
the  two  types  of  exposiue  and  risk 
assessments,  and  the  limitations  in  the 
available  information. 

In  particular,  EPA's  9-city  exposure 
and  risk  assessment  of  acute  respiratory 
health  effects  of  O3  appropriately 
focused  on  the  higher  portion  of  the 
distribution  of  ground-level  O3 
concentrations  during  the  O3  season,  in 
contrast  to  an  area-specific  assessment 
of  chronic  UV-B  radiation-related 
effects  that  would  need  to  focus  on  the 
entire  distribution  of  O3  concentrations, 
not  only  at  ground-level  but  extending 
up  throughout  the  vertical  mixing  layer, 
across  the  entire  year.  While  EPA  has 
available  air  quality  monitoring  data 
sufficient  for  simulating  changes  in 
ground-level  O3  concentrations  within 
the  O3  season  associated  with  attaining 
a  more  stringent  O3  NAAQS,  data  are 
not  generally  available  for  simulating 
changes  throughout  the  vertical  mixing 
layer  (necessary  for  calculating  changes 
in  UV-B  radiation  penetration  to  the 
earth's  surface  as  a  function  of  changes 
in  ground-level  O3  concentration 
patterns)  or  for  simulating  changes 
beyond  the  O3  season  (which  is  only  4 
to  5  months  in  many  parts  of  the 
country).  Fiuther,  while  data  are 
available  on  microenvironments 
relevant  to  direct  inhalation-related 
exposures,  data  are  not  yet  available  on 
the  different  microenvironments 
relevant  to  dermal  UV-B  radiation 
exposures.  Thus,  while 
methodologically  analogous,  sufficient 
information  is  simply  not  yet  available 
to  address  these  factors  as  part  of  an 
area-specific  assessment  of  UV-B 
radiation-related  exposure  and  risk 
mediated  by  changes  in  ground-level  O3 
associated  with  programs  designed  to 
attain  a  more  stringent  O3  NAAQS. 

(ii)  Estimation  of  temporal  and  spatial 
patterns  of  UV-B  radiation  flux. 
Relative  to  the  assessment  of  direct 
respiratory  effects,  the  assessment  of  the 
indirect  effect  of  O3  shielding  on  UV-B 
radiation-related  health  effects  requires 
the  additional  step  of  estimating  how 
changes  in  the  temporal  and  spatial 
patterns  of  O3  concentrations  result  in 
changes  in  the  patterns  of  UV-B 
radiation.  Given  a  three-dimensional 
pattern  of  O3  levels,  a  first-order 
approximation  of  UV-B  penetration  to 
the  earth's  surface  can  be  readily  made. 
The  factors  that  influence  radiation  flux 


through  the  stratosphere  are  fairly  well 
characterized,  and  most  are  directly 
related  to  the  modest  changes  in 
stratospheric  O3  and  large  variations  in 
sun  angle  that  depend  on  latitude,  time 
of  year,  and  time  of  day  (U.S.  EPA, 
1987).  Nevertheless,  beyond  these 
factors,  and  in  addition  to  changes  in 
ground-level  O3,  a  number  of  other 
(second-order)  factors  in  the  boundary 
layer  and  the  rest  of  the  troposphere  can 
affect  the  amount  of  UV-B  radiation 
reaching  potentially  affected 
populations.  One  such  factor  is  cloud 
cover,  which  can  reduce  UV-B  radiation 
reaching  the  earth's  surface  by  50 
percent  or  mo^e  (Cupitt,  1994).  Another 
such  factor  is  the  presence  of  UV-B 
radiation  scattering  and  absorbing 
aerosols.  Depending  on  local 
circumstances  and  the  NAAQS 
implementation  strategy  chosen, 
aerosol-related  UV-B  radiation  exposure 
might  increase  or  decrease  as  a  result  of 
ground-level  O3  reductions  (U.S.  EPA, 
1996a,  Chapter  3).  Both  O3  and  aerosols 
can  affect  local  climate  as  well  as  UV- 
B  radiation,  and  this  could  affect  cloud 
cover  as  a  further  indirect  consequence 
of  a  reduction  strategy.  While  any  such 
indirect  effects  might  be  expected  to  be 
small  for  modest  O3  changes,  it  is  not 
currently  possible  to  predict  the 
magnitude  or  the  sign  of  their  net  effect 
on  UV-B  radiation  penetration. 

A  few  commenters  expressed  the  view 
that  these  types  of  uncertainties  do  not 
preclude  a  quantitative  assessment  of 
exposure  and  risk  related  to  UV-B 
radiation,  because  assessments  of 
environmental  risks  always  include 
simplifying  assiunptions.  While  EPA 
agrees  Uiat  simplifying  assumptions 
could  be  made  about  these  types  of 
second  order  uncertciinties,  EPA  notes 
that  there  is  little  information  available 
for  judging  whether  any  such 
assumptions  were  realistic  or  even 
plausible.  Thus,  EPA  continues  to 
maintain  that  having  relevant 
information  on  these  factors  would  be 
important  in  judging  the  credibility  of 
any  area-specific  assessment  of  UV-B 
radiation-related  exposure  and  risk 
mediated  by  changes  in  ground-level  O3. 

(Hi)  Estimation  of  temporal  and 
spatial  patterns  of  movement  of  people 
throughout  microenvironments.  While 
population  densities  are  high  in  areas 
with  the  highest  ground-level  O3 
concentrations,  people  may  not  receive 
their  highest  exposiue  to  UV-B 
radiation  in  such  locations.  Reductions 
in  O3  shielding  would  presumably  be 
most  significant  in  outdoor  recreational 
areas  such  as  the  beach  or  rural  open 
areas  where  many  people  likely  receive 
a  disproportionate  share  of  their 
cumulative  sun  exposure.  Local  or 
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regional  meteorological  factors  can, 
however,  cause  ground-level  O3 
concentrations  to  be  lower  in  many  such 
areas,  particularly  in  the  western  United 
States.  For  example,  O3  concentrations 
in  the  heavily  populated  Los  Angeles 
area  tend  to  be  lowest  at  the  coast  and 
increase  inland;  in  this  case,  smog- 
related  O3  would  be  providing  the  least 
shielding  where  the  potential  for 
exposure  to  UV-B  radiation  is  the 
highest.  The  extensive  data  base  on 
hiunan  activity  patterns,  which  was 
used  in  the  assessment  of  respiratory 
efiects,  does  not  generally  include 
parameters  that  relate  to  people's 
movement  through  the  types  of  outdoor^ 
microenvironments  that  are  relevant  to 
the  assessment  of  UV-B  radiation 
exposure. 

One  comment  referenced  specific  EPA 
data  bases  that  now  contain  activity 
pattern  data  for  limited  types  of  outdoor 
recreation  locations,  such  as  tennis 
courts  and  golf  courses,  suggesting  that 
data  are  now  available  to  better  address 
human  activity  patterns  in 
microenvironments  relevant  to  assessing 
UV-B  radiation-related  exposures  and 
risk.  While  EPA  recognizes  that  data 
bases  have  recently  expanded  to  include 
additional  relevant  human  activity 
information,  it  also  notes  that  the 
expanded  data  bases  still  fall  far  short 
of  what  would  be  needed  to 
comprehensively  project  population 
activity  patterns  over  time  and  space — 
in  shaded,  partially-shaded,  and  siumy 
environments.  Additional  data  are  still 
needed  to  conduct  an  exposiue  analysis 
that  could  account  for  the  fraction  of 
UV-B  radiation  exposure  that  is 
incurred,  for  example,  during  outdoor 
recreational  activities  in  various  non- 
shaded  or  partially-shaded 
microenvirorunents.  The  EPA  continues 
to  believe  that  sufficient  data  on 
relevant  activity  patterns  are  still  not 
ciurently  available,  and  that  reliable 
estimation  of  the  change  in  UV-B 
radiation  exposure  associated  with 
reducing  ground-level  O3  would  be 
significantly  hindered  by  not  taking 
such  factors  into  account. 

(iv)  Effects  of  variable  behaviors  on 
effective  dose  of  UV-B  radiation. 
Another  important  factor  to  be 
considered  in  assessing  the  potential 
UV-B  radiation-related  effects  of  a 
change  in  ground-level  O3  is  that  human 
behavior  affects  UV-B  radiation 
exposvues.  When  people  choose  to 
shield  themselves  from  UV-B  radiation 
exposure  with  clothing  and  simscreens, 
and  by  timing  their  outdoor  activities  to 
avoid  peak  sun  conditions,  they  are 
affecting  a  parameter  that  is  important 
in  assessing  UV-B  radiation-related 
effects.  The  generally  well-known  risks 


associated  with  too  much  sim  exposure 
are  such  that  many  people  limit  their 
own  as  well  as  their  children's  exposure 
through  such  measures,  regardless  of  the 
status  of  the  protective  stratospheric  O3 
layer  or  variable  amounts  of  ground- 
level  O3  pollution.  While  some  sim 
exposure  is  generally  beneficial  to 
health,  limiting  excessive  sun  exposure 
would  remain  important  for  a  person's 
health  even  if  the  stratospheric  O3  layer 
were  fully  restored  to  its  natural  state.^^ 

Since  sun-seeking  or  sun-avoidance 
behaviors  can  tend  to  maximize  or 
minimize  exposiu-e  to  UV-B  radiation, 
not  factoring  such  behavioral  data  into 
an  area-specific  exposure  assessment 
would  hinder  reliable  estimation  of  the 
increased  exposure  associated  with 
reducing  ground-level  O3.  Changes  in 
behavior  in  the  past,  specifically 
increases  in  sim-seeking  behaviors,  are 
believed  to  be  the  primary  reason  for  the 
increases  in  skin  cancer  incidence  and 
mortality  observed  in  the  U.S.  by  the 
1980's  (U.S.  EPA,  1987).  Conversely, 
futiu-e  rates  of  skin  cancer  could  be 
reduced  to  the  extent  that  people  choose 
to  change  their  behavior  by  increasing 
sun-avoidance  behaviors. 

Public  awareness  of  the  risks 
associated  with  overexposure  to  UV 
radiation  seems  to  be  having  an  effect 
on  behavior.  In  1987,  EPA  noted  that 
behaviors  causing  increased  UV-B 
radiation  exposure  were  apparently 
reaching  an  upper  limit  (U.S.  EPA, 
1987,  ES-35).  The  effect  of  increased 
awareness  of  the  health  consequences  of 
UV-B  radiation  exposure  on  decreasing 
the  number  of  harmful  exposures  is  not 
likely  to  show  up,  in  terms  of  reducing 
the  incidence  and  mortality  rates  of  skin 
cancers,  for  many  years.  Nevertheless, 
ignoring  its  effects  would  tend  to  bias 
exposure  estimates  in  an  area-specific 
assessment  of  the  UV-B  radiation- 
related  effects  of  smog  reduction 
strategies. 

A  few  commenters  noted  that  variable 
behaviors  would  also  affect  the 
assessments  of  respiratory-related 


'^  Because  of  the  high  baseline  risk  of  effects 
under  natural  conditions,  as  well  as  the  increased 
risk  posed  by  stratospheric  Oi  depletion,  medical 
authorities  and  governmental  bodies  have 
developed  campaigns  to  effect  such  changes  in 
behavior.  The  EPA  and  the  National  Weather 
Service  (NWS)  developed  the  UV  Index.  The  Index 
provides  a  forecast  of  the  expected  risk  of 
overexposure  to  the  sun  and  indicates  the  degree  of 
caution  that  should  be.taken  when  working, 
playing,  or  exercising  outdoors.  The  EPA  also 
developed  the  SunWise  School  Program  to  be  used 
in  conjunction  with  the  UV  Index.  This  program  is 
designed  to  educate  the  public,  especially  children 
and  their  care  givers,  about  the  health  risks 
associated  with  overexposure  to  UV  radiation  and 
encourage  simple  and  sensible  behaviors  that  can 
reduce  the  risk  of  sun-related  health  problems  later 
in  life  (U.S.  EPA,  1995a,  b). 


exposure  and  risk,  and  that  not  having 
such  information  to  assess  exposiu^  and 
risk  of  UV-B  radiation-related  effects 
would  not  introduce  any  additional 
imcertainty  beyond  what  is 
incorporated  in  the  assessments  of 
respiratory  effects.  The  EPA  believes 
that  these  commenters  are  not  taking 
into  account  the  extent  to  which  EPA's    . 
respiratory-related  exposure  and  risk 
analyses  did  incorporate  effects  of 
variable  respiratory-related  behaviors  of 
people  as  they  move  through  space  and 
time,  and  through  different 
microenvironments,  in  that  such 
behaviors  are  part  of  the  human  activity ' 
pattern  data  base  used  in  those 
assessments.  The  human  activity  pattern 
data  base  incorporates  respiratory- 
related  parameters  derived  from  human 
activity  studies  in  which  subjects  report 
the  types  of  activity  they  engage  in  as  a 
function  of  location  and  time 
throughout  the  day,  which  are  then 
linked  to  variable  breathing  rates  that 
affect  the  likelihood  that  specific  O3 
exposures  are  likely  to  result  in  adverse 
respiratory  effects.^^  In  contrast,  the 
available  human  activity  pattern  data 
base  does  not  include  parameters 
related  to  dermal  exposures  to  UV-B 
radiation,  such  as  time  spent  in  simny, 
partially  shaded,  and  shaded  locations, 
nor  does  it  include  parameters  related  to 
the  likelihood  that  people  in  sensitive 
groups  exhibit  sun-avoidance  or  sun- 
seeking  behaviors  while  in  such 
microenvironments.  Thus,  EPA 
disagrees  with  comments  asserting 
either  that  its  respiratory-related 
exposure  and  risk  analyses  did  not  take 
into  account  relevant  variable  behavior 
patterns  or  that  there  is  now  sufficient 
information  available  on  UV-B 
radiation-related  variable  behaviors  to 
take  such  factors  into  account  in  an 
area-specific  assessment  of  UV-B 
radiation-related  exposure  and  risk 
mediated  by  changes  in  ground-level  O3. 

In  the  proposed  response  to  the 
remand,  EPA  specifically  solicited 
comment  on  the  factors  related  to  area- 
specific  assessments  of  UV-B  radiation- 
related  effects  that  are  discussed  above 
(66  FR  57284).  Beyond  the  specific 
comments  on  each  factor  noted  above, 
commenters  did  not  generally  challenge 
the  appropriateness  of  these  factors  in 
the  development  of  siich  area-specific 
assessments,  or  the  importance  of 


^"5  The  EPA  recognizes  that  these  data  bases  may 
not  contain  the  most  current  information  on 
respiratory-related  avoidance  behaviors  that  may 
now  be  occurring  in  response  to  EPA's  new  Air 
Quality  Index  health  advisories  or  Ibcal  community 
ozone  action  day  programs.  Any  such  updated 
information  appropriately  will  be  included  in 
analyses  conducted  as  part  of  the  periodic  review 
of  the  0<  NAAQS  that  is  now  underway. 
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conducting  area-specific  assessments. 
However,  as  noted  above,  a  few 
commenters  expressed  the  view  that 
since  EPA  conducted  area-specific 
quantitative  assessments  for  the 
inhalation  exposure  and  respiratory 
effects  risk  assessments  discussed  above 
(section  n.A.2),  it  necessarily  has 
sufficient  information  about  these  same 
factors  to  conduct  such  exposure  and 
risk  assessments  of  the  potential  UV-B 
radiation-related  consequences  of  a 
more  stringent  O3  NAAQS.  These 
commenters  also  expressed  the  view 
that  to  the  extent  that  EPA  has 
incorporated  these  factors  in 
quantitative  area-specific  assessments  of 
respiratory  effects,  it  should  be  possible 
to  use  the  same  information  on  these 
factors  to  conduct  similar  assessments 
of  UV-B  radiation-related  effects. 

While  EPA  clearly  recognizes  that  the 
factors  that  are  important  in  the 
inhalation  exposure  and  respiratory 
effects  risk  assessments  are  analogous  to 
the  factors  that  would  be  important  to 
conducting  similar  assessments  of  the 
UV-B  radiation-related  effects,  as 
discussed  above,  EPA  believes  that 
these  conmienters  are  ignoring  the 
important  differences  between  these  sets 
of  factors.  Although  substantial 
information  has  been  gathered  over  time 
regarding  factors  related  to  respiratory 
effects,  no  such  similar  research  has  as 
yet  been  done  that  would  provide 
comparable  information  related  to 
dermal  exposure  factors.  For  the  reasons 
discussed  above,  EPA  rejects  the  notion 
advanced  by  these  commenters  that 
simply  because  there  is  sufficient 
information  to  conduct  area-specific 
quantitative  assessments  for  the 
inhalation  exposure  and  respiratory 
effects  risk  assessment,  that  such 
information  would  be  sufficient  to 
conduct  exposure  and  risk  assessments 
of  the  UV-B  radiation-related  effects  of 
a  more  stringent  O?  NAAQS. 

Based  on  me  discussion  of  factors 
above  and  consideration  of  the 
comments  received,  EPA  continues  to 
believe  that  more  information  is  needed 
before  credible  area-specific  quantitative 
analyses  of  potential  UV-B  radiation- 
related  consequences  of  a  more  stringent 
O1  NAAQS  could  be  conducted. 

3.  Evaluation  of  UV-B  Radiation- 
Related  Risk  Estimates  for  Ground-level 
O3  Changes 

As  should  be  clear  from  the 
discussion  above,  a  full  risk  assessment 
of  UV-B  radiation-related  effects 
resulting  from  a  moderate  change  in 
ground-level  O3  would  be  an  extremely 
challenging  enterprise  that  appears  to  be 
beyond  current  data  and  modeling 
capabilities.  Nevertheless,  three 


analyses  (Cupitt,  1994;  U.S.  DOE,  1995; 
Lutter  and  Wolz,  1997)  have  developed 
estimates  that  attempt  to  bound  the 
potential  indirect  UV-B  radiation 
related  effects  associated  with  replacing 
the  former  1-hour  O3  NAAQS  with  an  8- 
hour  O3  standard.  All  three  analyses 
essentially  reflect  a  static  comparison  of 
two  separate  O3  concentrations  on  a 
national  basis,  and  include,  either 
explicitly  or  implicitly,  numerous 
assimiptions  needed  while  excluding 
the  important  area-specific  issues  and 
factors  outlined  above. 

The  most  thoroughly  documented 
calculations  are  those  provided  in 
Cupitt  (1994),  an  EPA  white  paper 
developed  as  an  initial  scoping  analysis 
of  the  issues,  in  preparation  for 
potential  consideration  in  the 
Regulatory  Impact  Analysis  (RIA)  that 
would  accompany  the  O3  NAAQS 
regulatory  package.  This  paper 
discusses  many  of  the  important  factors 
and  uncertainties  outlined  above, 
summarizes  key  background 
information  to  provide  perspective,  and 
includes  a  discussion  and  table 
summarizing  the  many  simplifying 
assumptions  that  were  needed  to  permit 
the  development  of  quantitative 
estimates.  Cupitt's  analysis  evaluates 
changes  resulting  fi-om  cumulative 
exposures  under  two  scenarios, 
including  one  that  compares  estimates 
of  NMSC  incidence  associated  with  an 
assumed  reduction  of  daytime  summer 
O3  of  10  ppb  that  would  occur 
uniformly  throughout  30  eastern  States 
and  the  District  of  Columbia  and  within 
an  assumed  atmospheric  mixing  layer 
that  ranged  up  to  2  km  in  altitude. 
Assuming  no  other  relevant  factors 
changed  over  the  several  decade 
exposure  period  that  would  be  required, 
the  resulting  increase  in  NMSC 
incidence  for  this  extreme  scenario  was 
estimated  eventually  to  reach  "between 
0.6%  and  1%."  While  these  percentages 
are  small — indeed  too  small  to  be 
measurable  (Cupitt,  1994) — if  taken  at 
face  value,  they  would  not  necessarily 
be  judged  as  trivial  because  of  the  large 
baseline  of  NMSC.  For  reasons  outlined 
below,  however,  even  these  small 
percentage  estimates  appear  to  be     ' 
substantially  overstated  and  cannot  be 
considered  reliable. 

The  Cupitt  paper  was  never  formally 
published,  but  it  was  subjected  to 
internal  agency  peer  review  and 
commentary  by  experts  at  EPA's  Office 
of  Research  and  Development  (ORD) 
(Childs,  1994;  Altshuller,  1994).  While 
finding  the  exposition,  including 
recognition  of  the  difficulties  in  such  an 
approach,  to  be  "very  acceptable,"  the 
reviewers  noted  substantial 
uncertainties  in  basic  data  and 


expressed  concerns  about  the  numerous 
simplifying  assumptions  that  called  the 
numerical  results  into  significant 
question.  Examples  of  data  uncertainties 
noted  by  the  reviewers  include:  (1)  The 
accuracy  of  column  O3  (in  Dobson  units) 
and  UV  measurements  used;  (2)  the  fact, 
recognized  in  Cupitt  (1994),  that  the 
predicted  UV-B  radiation  flux  changes 
are  at  the  "noise"  level  and  could  not 
be  reliably  detected  statistically  or 
attributed  to  the  change  in  ground-level 
O3  concentration;  (3)  data  on  effects  of 
aerosols  are  limited,  yet  ignoring  such 
effects  in  estimating  the  O3 — UV-B 
radiation  relationship  was  "erroneous;" 
and  (4)  data  to  permit  dynamic 
assessment  of  the  feedback  between 
increased  UV  radiation  and  increased 
O3  is  limited  to  uncertain  models,  and 
this  potential  feedback  mechanism  was 
ignored  in  the  analysis  (Childs,  1994). 
Reviewers  also  questioned  a  nvunber 
of  the  simplifying  assimiptions  that 
could  have  "substantial  impact"  on  the 
resulting  risk  estimates.  Among  these 
were:  (1)  The  ass\imed  mixing  height  of 

2  km,  which  reviewers  considered  too 
high  on  average,  especially  for  the 
eastern  United  States — by  overstating 
the  thickness  of  the  pollution-related 
layer  of  the  atmosphere  that  is  the  focus 
of  the  control  strategies  designed  to 
attain  the  NAAQS,  this  factor  would 
bias  the  estimates  upwards  by  as  much 
as  a  factor  of  2;  (2)  the  assumption  that 
the  O3  mixing  ratio  is  the  same  at  the 
earth's  surface  as  it  is  at  2  km,  when  the 
vertical  profile  varies  through  the 
diurnal  cycle — because  vertical  mixing 
increases  through  the  day,  this 
assumption  would  be  most  important  in 
the  earlier  portion  of  daylight  hours;  (3) 
the  assumption  that  neither  aerosols  nor 

03  production  cycles  themselves  exert 
either  positive  or  negative  feedback  on 
UV-B  penetration — as  noted  in  the 
previous  section,  a  dynamic 
consideration  of  these  factors  could 
change  the  direction  of  the  result  in 
particular  areas;  (4)  the  assumption  that 
NMSC  might  result  from  episodic 
exposures,  when,  in  fact,  NMSC  results 
from  cumulative  doses — this 
assumption  affects  only  separate  and  far 
smaller  estimates  Cupitt  made  for 
episodic  changes,  essentially 
invalidating  those  results;  (5)  the 
assumption  that  all  people  would  be 
susceptible  to  NMSC  based  on  assumed 
exposiu'e  factors;  and  (6)  the  assumption 
that  behavioral  patterns,  demographic 
patterns,  and  meteorological  factors  and 
other  factors  related  to  actual  exposures 
remain  constant  over  time  (Childs,  1994; 
Altschuller,  1994). 

These  reviewers  capsulized  their 
conclusions  regarding  the  quantitative 
results  of  this  analysis  as  follows: 
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In  summary,  (1)  the  numbers  resulting  from 
these  calculations  are  quite  small,  and  (2)  the 
limitations  of  the  accuracy  and  reliability  of 
the  input  to  the  calculations  produces 
numbers  that  cannot  be  defended,  whether 
large  or  small.  (Childs,  1994). 

As  noted  in  the  discnission  above,  this 
is  not  simply  a  matter  of  luicertain  and 
small  risk  estimates.  On  balance,  several 
of  the  problems  noted  above  served  to 
inflate  the  overall  estimates,  and, 
depending  upon  local  conditions  and 
the  implementation  strategy  assumed, 
could  even  call  the  diifection  of  the 
results  into  question  for  some  locations. 
Further,  a  significant  bias,  not 
highlighted  in  the  cited  reviews,  is  how 
well  the  assumed  10  ppb  change  in 
daytime  O3  levels  averaged  over  an 
entire  summer  season  (and  over  half  the 
U.S.)  reflects  what  might  occur  in 
response  to  the  revised  O3  NAAQS.^^  In 
foct,  this  assumed  change,  as  well  as  the 
assumptions  regarding  its  spatial  and 
verticEil  extent,  are  significantly  larger 
than  could  reasonably  be  expected 
based  on  the  revisions  to  the  O3 
standard  promulgated  in  1997. 

To  provide  a  fair  comparison,  it  is 
necessary  to  convert  the  1-hour  standard 
into  its  nearest  8-hour  equivalent.  As 
documented  in  the  Staff  Paper  (U.S. 
EPA,  1996b),  the  nearest  equivalent  8- 
hour  standard  would  have  a  level  of 
about  0.09  ppm.  Superficially,  this 
might  appear  to  support  a  10  ppb 
difference  compared  to  the  0.08  ppm  8- 
hour  standard  set  in  1997.  The 
appropriateness  of  this  comparison 
fades,  however,  when  one  considers  that 
these  standards  are  stated  in  reference  to 
extreme  high  values  in  the  distribution 
(e.g.,  the  average  of  the  4th-highest  daily 
maximum  concentrations).  Cupitt's 
analysis  assumed  that  a  "mixing  layer" 
up  to  2  km  deep  over  a  very  large 
geographical  region  would  experience  a 
change  of  10  ppb  in  daylight  average  O3 
for  an  entire  O3  season.  This  scenario 
would  require  a  challenging  regional 
strategy  that  would,  on  average,  reduce 
each  day  for  the  over  150  day  O3  season 
by  10  ppb.  Yet,  the  0.08  ppm  8-hour  03 
standard  would  require  diat  only  the 
foiuth-highest  day  of  the  O3  season  be 
reduced  by  about  10  ppb,  as  compared 
to  the  previous  standard.  Based  on 
available  O3  trends  information, 
strategies  that  reduce  peak  O3  days 
would  have  far  less  effect  on  the  far 
more  numerous  days  toward  the  middle 
and  lower-parts  of  the  O3  season 
distribution  (e.g.,  U.S.  EPA,  1996a, 
Figures  4-2,  4-3).  In  fact,  as  reported  in 
the  Response  to  Comments  document, 


^'  Cupitt  provides  no  rationale  for  the  selection 
fcr  this  value  where  it  first  appears  in  a  Table, 
which  is  characterized  as  addressing  "questions 
from  OMB." 


based  on  earlier  RIA  projections  of  long- 
term  O3  reductions  that  might  occur  as 
a  result  of  efforts  to  meet  the  0.08  ppm 
8-hoiu'  O3  standard,  the  magnitude  of 
the  assumed  average  change  appears  to 
be  overstated  by  more  than  a  factor  of 
3  (U.S.  EPA,  1997).  When  considered 
with  the  excessively  high  assumed 
mixing  layer,  the  overly  large 
geographical  area  requiring  reductions 
(over  30  States),  and  the  assumption 
that  the  entire  population  would  be  at 
the  same  risk  as  the  more  sensitive 
subpopulations,  it  is  EPA's  judgment, 
based  on  the  record,  that  these  readily 
identified  biases  could  well  be  on  the 
order  of  a  factor  of  10. 

More  subtle  are  the  uncertainties  and 
potential  bias  inherent  in  an  essentially 
static  comparison  of  two  different  O3 
values  that  are  assumed  to  be  uniform 
over  a  very  large  area.  Dynamic,  real- 
world  implementation  strategies  would 
involve  a  niunber  of  alternative  local 
and  regional  scale  approaches  that  vary 
significantly  in  time  and  space,  with  a 
variety  of  possible  outcomes  with 
respect  to  the  middle  and  lower 
portions  of  the  O3  distribution  that  are 
most  relevant  to  estimating  long-term 
summer  averages  over  a  period  of 
decades  into  the  futiu-e.  An  example  of 
such  local  strategy-dependent  outcomes 
would  be  control  of  NOx  emissions 
across  a  metropolitan  area,  which  could 
reduce  O3  concentrations  at  downwind 
peak  monitors,  but  also  result  in 
localized  increases  in  lower 
concentrations  in  the  center  city  area 
(National  Academy  of  Sciences,  1991, 
Figure  11-2).  As  noted  in  section  II. B. 2 
above  and  in  Altshuller  (1994),  the 
interrelated  indirect  results  from 
reduced  O3  and  UV-B  radiation  could 
trigger  feedbacks  through  increased  O3, 
aerosol,  or  cloud  cover  that  could 
partially  or  fully  offset  the  initial  O3 
effects  on  UV-B  radiation.  Available 
data  and  assessment  tools  do  not  permit 
a  reasonable  quantitative  assessment  of 
these  second-  and  third-order  indirect 
effects  (Altshuller,  1994;  Childs,  1994). 

Other  potential  problems  associated 
with  ignoring  area-specific 
considerations  in  an  O3/UV-B  risk 
analysis  siunmarized  in  the  previous 
section  include:  (1)  The  assessment  of 
local  physical  factors  (e.g.,  buildings) 
that  reduce  UV-B  radiation  exposure  in 
outdoor  microenvironments,  (2) 
meteorological  conditions  (e.g.,  sea 
breeze)  or  local  emissions  patterns  that 
reduce  pollution  in  high  UV-B  radiation 
exposure  microenvironments,  (3) 
behavioral  adjustments  to  information 
concerning  UV-B  radiation  risk  over 
time,  and  (4)  local  differences  in  the 
proportion  of  sensitive  populations. 
Even  Cupitt's  assumption  that  90 


percent  of  exposing  occurs  diuing  the 
simimer  O3  season  embeds  an  additional 
assumption  about  long-term  personal 
behavior  for  which  little  empirical 
evidence  exists. 

In  the  proposed  response,  EPA 
soUcited  comment  on  the  above 
discussion  of  the  key  assumptions  used 
in  the  Cupitt  analysis  (66  FR  57285). 
None  of  the  commenters  disagreed  with 
any  specific  aspect  of  EPA's  evaluation 
of  these  assiunptions  as  outlined  in  the 
proposed  response,  nor  did  any 
commenter  disagree  with  EPA's 
judgement  that  the  assumptions 
described  above  could  in^duce  biases 
on  the  order  of  a  factor  of  10  to  Cupitt's 
estimates  of  changes  in  UV-B  radiation- 
related  effects  resulting  from  changes  in 
ground-level  O3  projected  to  occur  upon 
attainment  of  a  more  stringent  O3 
NAAQS. 

In  summary,  EPA  continues  to  believe 
that  the  Cupitt  (1994)  white  paper  was 
useful  for  its  intended  purpose  as  a 
scoping  analysis  to  identify  the 
potential  issues  arising  in  any  attempt  to 
assess  the  potential  shielding  provided 
by  changes  in  ground-level  O3.  It       ^-5. 
established  that  any  effects  of  even 
fairly  large,  long-term  O3  reductions  in 
groimd-level  O3  would  be  quite  small, 
but  as  evidenced  in  the  comments  of  the 
peer  review  and  the  discussion  above, 
available  data  and  modeling  tools  fall 
far  short  of  permitting  reliable 
quantitative  risk  estimates  for 
consideration  in  standard  setting  or 
benefits  assessments. 

The  analysis  of  this  issue  by  U.S. 
Department  of  Energy  (DOE)  staff  (1995) 
is  summarized  in  a  statement  submitted 
as  a  part  of  public  conmients  at  a 
CASAC  meeting.  The  exposition  is  far 
less  complete  than  that  of  Cupitt,  and  it 
is  quite  difficult  to  reconcile  the  range 
of  estimates  for  possible  increased 
occurrences  of  NMSC,  the  lower  boimd 
of  which  are  less  than  Cupitt,  while  the 
upper  bound  estimates  are  more  than 
double  his.  The  analysis  apparently 
starts  with  the  same  assumptions 
regarding  a  constant  change  in 
summertime  O3  of  10  ppb  through  a  2 
km  mixing  layer,  but  important 
information  about  the  other 
assumptions  is  lacking.  In  any  event,  the 
paper  does  not  appear  to  improve  upon 
the  methodology  in  the  Cupitt 
analysis.^*  Given  that  the  DOE 


^0  In  addition  to  estimates  for  NMSC.  the  DOE 
statements  also  provided  estimates  for  melanoma 
sicin  cancers  and  cataracts.  As  discussed  above,  the 
quantitative  relationship  between  cumulative  U,V- 
B  exposure  and  the  latter  effects  are  not  as  well 
established  as  for  NMSC.  Given  the  lack  of 
documentation  and  the  additional  uncertainties 
over  those  for  NMSC,  neither  the  DOE  estimates  of 
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statement  must  share  the  limitations 
outlined  above  for  Cupitt  and  the  fact 
that  the  analytical  approach  is  neither 
well  documented  nor  peer  reviewed,  no 
reliance  is  placed  on  the  quantitative 
results  presented  in  the  DOE 
submission. 

The  work  of  economic  analysts  Lutter 
and  Wolz  (1997)  provides  a  self- 
described  "preliminary  analysis"  of 
UV-B  radiation  screening  by 
troppspheric  0;i.  Here,  the  exposition 
permits  a  more  direct  comparison  with 
that  of  Cupitt,  and  it  appears  that  many 
of  the  same  simplifying  assumptions 
were  used — either  explicitly  or 
implicitly.  This  paper  relied  upon 
Cupitt's  assumption  that  the  NAAQS 
revision  might  bring  about  a 
summertime  average  of  10  ppb 
reduction  in  O3  in  areas  not  attaining 
the  standard.  As  discussed  above,  based 
on  the  record,  EPA  believes  this 
substantially  overstates  the  likely  effect 
of  the  NAAQS  revision.  Their 
assumption  of  a  constant  mixing  ratio 
for  the  10  ppb  change  that  would  extend 
well  above  the  planetary  boundary 
layer,  up  to  10  km,  also  introduces 
upward  bias  into  their  upper-bound  risk 
estimates.  The  resultant  apparent  dose 
appears  to  be  a  factor  of  4  larger  than  the 
upper  bound  used  by  Cupitt  and  DOE 
staff.  The  other  quantitative  inputs  to 
the  analysis  differed  to  a  more  modest 
degree  from  those  used  by  Cupitt.  In  the 
end,  the  upper  bound  estimate  of 
possible  increased  occurrences  of  NMSC 
is  more  than  double  that  of  Cupitt,  due 
largely  to  the  unwarranted  assumption 
of  a  10  km  mixing  height. 

Again,  because  the  quantitative 
assessment  shares  most  of  the 
limitations  cited  above  for  Cupitt,  and 
actually  adds  substantial  bias  in  a  key 
assumption,  EPA  has  appropriately 
placed  no  reliance  on  the  quantitative 
risk  estimates  for  NMSC  from  Lutter  and 
Wolz  (1997)  or  to  the  secondary 
estimates  derived  in  the  DOE  analyses. 

In  the  proposed  response  to  the 
remand,  EPA  solicited  comment  on  its 
evaluation  of  the  three  analyses 
discussed  above  (66  FR  57286).  No 
commenter  offered  specific  challenges 
to  any  technical  aspect  of  EPA's 
evaluations  of  the  quantitative  analyses 
by  Cupitt  (1994),  DOE  (1995),  and  Lutter 
and  Wolz  (1997),  as  discussed  above. 
Some  conunenters,  however,  expressed 
the  general  view,  presumably  despite 
the  limitations  of  these  analyses,  that 
EPA  was  not  justified  in  ignoring  or 
discounting  such  evidence  of  positive 
effects,  or  that  such  analyses  could  serve 


such  effects  nor  the  uncritical  rehance  on  them  by 
Lutter  and  Wolz  (1997)  should  be  given  quantitative 
credence. 


as  an  upper  bound  on  estimated  UV-B 
radiation-related  impacts.  In  sharp 
contrast,  other  commenters  expressed 
the  view  that  these  analyses  were  of 
questionable  reliability  and  did  not 
achieve  minimum  standards  of 
scientific  adequacy  appropriate  for 
information  to  be  used  as  a  basis  for 
NAAQS  decisions. 

In  taking  all  these  comments  into 
account,  EPA  rejects  the  notion  that  it 
has  ignored  or  completely  discounted 
these  analyses.  On  the  contrary,  EPA 
has  thoroughly  reviewed  these  analyses 
by  examining  the  methodologies  used, 
the  nature  and  validity  of  the 
underlying  assumptions,  and  the 
resultant  uncertainties  inherent  in  the 
UV-B  radiation-related  impacts 
estimated  by  these  analyses.  In  so  doing, 
EPA  has  concluded  that  (1)  the 
methodologies  used  in  these  analyses 
inherently  ignore  area-specific  factors 
that  are  important  in  estimating  the 
extent  to  which  small,  variable  changes 
in  ground-level  O3  mediate  long-term 
exposures  to  UV-B  radiation  (in 
contrast  to  the  appropriate  application 
of  such  methodologies  that  EPA  and 
others  have  done  in  estimating  the 
impact  of  relatively  large  changes  in  the 
stratospheric  O3  reservoir  attributable  to 
emissions  of  Oi-depleting  substances); 
(2)  the  studies  likely  substantially 
overestimate  UV-B  radiation-related 
impacts  as  a  result  of  the  biases 
introduced  by  the  use  of  specific 
underlying  assumptions,  as  discussed 
above;  and  (3)  as  a  consequence  of  the 
first  two  conclusions,  the  analyses  are 
not  scientifically  adequate  to  be  relied 
upon  as  a  basis  for  making  NAAQS 
decisions,  and  they  do  not  provide 
credible  quantitative  estimates  of  UV-B 
radiation-related  impacts  that  can 
appropriately  be  compared  to  the 
quantitative  estimates  of  direct  adverse 
respiratory-related  impacts  that  EPA 
used  in  part  as  a  basis  for  its  initial 
NAAQS  decision.  The  EPA  believes  that 
its  examination  of  these  analyses  and 
their  underlying  assumptions,  together 
with  its  examination  of  the  basic  science 
dealing  with  the  atmospheric 
distribution  of  03  and  UV-B  radiation 
(section  I.C  above)  and  information  on 
the  health  effects  associated  with  UV-B 
radiation  and  the  relationship  between 
groimd-level  O3  and  UV-B  radiation 
exposure  (sections  II.B.l  and  2  above), 
does  support  the  conclusion  that  UV-B 
radiation  impacts  mediated  by  changes 
in  ground-level  O3  associated  with 
attaining  a  more  stringent  O3  NAAQS 
are  likely  very  small  from  a  public 
health  perspective. 

Beyond  tne  comments  submitted  on 
the  three  analyses  discussed  above,  a 
few  commenters  also  contended  that 


EPA's  proposed  response  was 
incomplete  because  it  did  not  consider 
another  draft  analysis  by  Madronich, 
referred  to  as  a  1997  "EPA  staff 
assessment"  of  UV-B  radiation-related 
health  benefits,  that  had  been  submitted 
by  EPA  to  the  Office  of  Management  and 
Budget  (OMB)  in  conjunction  with 
OMB's  review  of  the  draft  RIA  for  the  0^ 
NAAQS.  These  comments  expressed  the 
view  that  this  draft  analysis  represented 
a  substantial  improvement  over  the 
earlier  analyses  of  Cupitt  (1994),  DOE 
(1995),  and  Lutter  and  Wolz  (1997)  in  its 
approach  to  estimating  potential 
increases  in  NMSC  associated  with 
State-specific  average  changes  in  O^i 
concentrations  between  baseline  levels 
(i.e.,  ground-level  O3  concentrations 
current  at  the  time  of  the  analysis)  and 
full  attainment  of  the  1996  proposed  O3 
NAAQS.  These  commenters  assert  that 
EPA  should  now  consider  the  results  of 
this  draft  analysis,  or  the  results  of  a 
new  analysis  that  incorporates  further  - 
refinements  and  extensions  to  the 
methodology  and  scope  of  the 
Madronich  analysis,  in  its  response. 

In  considering  this  comment,  EPA 
first  notes  that  the  Madronich  analysis 
submitted  with  the  comments  has  not 
been  appropriately  characterized  in  the 
comments.  The  Madronich  analysis  is 
not  an  "EPA  staff  assessment,"  but 
rather  it  is  a  draft  analysis  prepared  by 
a  consultant  at  the  request  of  EPA,  to 
help  inform  EPA's  preparation  of  the 
RIA.  This  draft  analysis  was  not 
completed,  published,  or  peer  reviewed. 
Moreover,  it  was  judged  not  to  provide 
an  adequate  basis  for  quantifying 
potential  UV-B  radiation-related 
impacts  as  peul  of  EPA's  final  RIA,  a 
document  that  historically  includes 
quantitative  estimates  of  a  more 
speculative  nature  than  those  thought  to 
be  adequate  to  consider  as  a  basis  for 
setting  a  NAAQS.  In  fact,  the  final  RIA 
for  the  1997  O1  NAAQS,  which  was 
reviewed  by  other  Federal  agencies  and 
approved  for  release  by  OMB, 
concluded  that  the  available  scientific 
and  technical  information,  which 
included  the  Madronich  draft  analysis, 
would  not  permit  reliable  quantitative 
estimates  of  any  potential  impact  of  the 
more  stringent  O,  NAAQS  on  UV-B 
radiation-related  effects.^^  In  summary, 
the  Madronich  draft  analysis  does  not 
represent  the  type  of  peer-reviewed 


5*  The  EPA  also  notes  that  this  draft  analysis  was 
appropriately  not  part  of  the  rulemaking  record 
upon  which  EPA  is  basing  its  response.  The  fact 
that  OMB  staff  placed  this  draft  analysis  in  OMB's 
docket,  which  includes  information  related  to 
OMB's  review  of  the  RIA,  in  no  way  implies  that 
the  draft  analysis  was  or  should  have  been  part  of 
EPA's  rulemaking  record. 
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information  that  is  appropriately  relied 
upon  as  a  basis  for  NAAQS  rulemaking. 

Although,  for  the  reasons  discussed 
above,  EPA  has  not  relied  on  the 
Madronich  draft  amalysis  in  reaching 
this  final  response,  the  Agency 
nevertheless  has  conducted  a 
provisional  examination  of  this  draft 
analysis  to  assess  whether  the  results  of 
the  analysis  call  into  question  or  are 
consistent  with  the  conclusions  reached 
in  the  proposed  response.  In  this  draft 
analysis,  Madronich  estimates  the 
increases  in  NMSC  that  would  result 
from  changes  in  ground-level  O3  from 
1997  baseline  values  to  full  attaiiunent 
of  the  1996  proposed  O3  NAAQS  (i.e.,  a 
standard  set  at  0.08  ppm  O3  with  a  form 
based  on  the  3-year  average  of  the 
aimual  third-highest  daily  maximiun  8- 
hoiu-  average  concentrations).  As  an 
initial  matter,  and  as  recognized  by 
some  commenters,  this  draft  analysis  is 
based  on  an  inappropriate  comparison — 
then-current  air  quality  versus 
attainment  of  the  proposed  NAAQS. 
The  relevant  comparison  is  between  full 
attainment  of  the  1979  l-hoiu  0.12  ppm 
O}  standard  and  full  attainment  of  the 
1997  final  8-hour  O3  NAAQS  (with  a 
somewhat  less  stringent  form  based  on 
the  foiuth-highest  daily  maximiun  8- 
hour  average  concentrations).  Thus,  the 
analysis  by  its  design  substantially 
overestimates  the  relevant  projected 
decreases  in  O3  levels  likely  to  result 
from  revising  the  1979  O3  standard 
(since  baseline  levels  in  some  areas  are 
substantially  above  levels  that  would 
attain  the  1979  1-hour  standard),  and 
thus,  substantially  overestimates 
projected  UV-B  radiation-related 
impacts. 

Looking  beyond  this  initial  matter, 
EPA  notes  that  this  analysis  is  based  on 
estimated  statewide  average  changes  in 
Oj  concentrations.  Thus,  like  the  three 
other  analyses  discussed  above,  this 
draft  analysis  incorporates  none  of  the 
area-specific  factors,  discussed  in 
section  II.B.2.b  above,  that  EPA 
considers  to  be  important  in  developing 
credible  estimates  of  UV-B  radiation- 
related  impacts  mediated  by  the 
localized  and  highly  variable  changes  in 
groxmd-level  O3  likely  to  result  from 
attainment  of  a  more  stringent  O3 
NAAQS.  The  EPA  does  not  dispute  that 
the  draft  analysis  uses  assumptions  and 
models  that  may  well  be  appropriate  for 
developing  credible  estimates  of  LTV-B 
radiation-related  impacts  mediated  by 
large-scale  regional  and  relatively 
uniform  changes  in  stratospheric  O3 
likely  to  result  from  emissions  of  O3- 
depleting  substances.^"  But,  EPA  also 


recognizes  and  has  fully  explained 
(above  in  section  I1.B.2)  the  important 
differences  in  the  factors  that  are  central, 
to  analyses  of  UV-B  radiation-related 
impacts  that  are  mediated  by  changes  in 
stratospheric  O3  versus  ground-level 
0.3 — differences  that  this  analysis,  and 
the  commenters,  simply  ignore. 

Apart  from  these  area-specific 
methodological  issues,  EPA  has  also 
provisionally  looked  at  the  quantitative 
estimates  of  State-by-State  annual 
incidences  of  NMSC  that  result  from  the 
Madronich  draft  analysis,  yielding  a 
nationwide  aggregate  estimate  of  an 
additional  696  NMSC  cases  annually, 
with  over  half  of  this  estimate  coming 
from  the  State  of  California  alone.^* 
Using  the  California  estimate  as  an 
example,  EPA  has  considered  the 
potential  impact  of  various  assumptions 
used  in  the  analysis  on  the  estimated 
incidences.  First,  as  discussed  above, 
the  use  of  a  current  baseline  comparison 
would  likely  substantially  overestimate 
incidences  in  California  in  particular,  in 
light  of  the  significant  extent  to  which 
many  areas  in  California  continue  to 
exceed  the  1979  1-hour  standard.  That 
is,  it  is  likely  that  decreases  in  ground- 
level  O3  from  baseline  levels  to  levels 
that  would  attain  the  1979  1-hour 
standard  would  be  greater,  perhaps 
much  greater,  than  the  additional 
decreases  needed  to  reach  attainment  of 
the  1997  8-hour  standard.  This  bias 
would  also  likely  affect  estimates  from 
other  States  that  contribute  a  high 
proportion  of  the  national  incidence 
estimate  and  that  have  areas  that  exceed 
the  1-hour  standard  by  a  significant 
margin,  including,  for  example.  New 
Jersey,  Georgia,  and  Texas,  which 
together  account  for  approximately  20 
percent  of  the  national  estimate. 

Second,  as  in  the  Cupitt  analysis,  the 
Madronich  analysis  assumes  that  the 
entire  population  would  be  equally 
susceptible  to  NMSC  based  on  assiuned 
exposure  factors.  This  assumption 
would  also  lead  to  substantial 
overestimation  of  effects,  however, 
based  on  demographic  data  from  the 
2001  Statistical  Abstract  of  the  United 
States  and  information  on  sensitive 


"The  EPA  notes  that  the  draft  analysis  estimates 
changes  in  radiation  levels  using  a  radiative  transfer 


model  that  has  been  previously  used  in  a  number 
of  Oj  scientific  studies  and  WMO/UNEP 
international  assessments  of  stratospheric  Oi 
depletion,  and  NMSC  incidences  using  information 
from  epidemiologic  studies  and  from  studies  of 
action  spectrum  for  induction  of  skin  cancer  in 
mice.  The  draft  analysis  assumes  national  incidence 
rates  of  500,000  BCC  cases  per  year  and  100,000 
sec  cases  per  year  for  the  baseline  scenario. 

^>  Only  point  estimates  are  presented  in  the 
analysis;  no  quantitative  estimates  or  even 
qualitative  discussion  of  the  uncertainties  in  these 
estimates  are  presented.  , 


populations  (discussed  above  in  section 
n.B.l).62 

Third,  as  noted  above,  the  Madronich 
draft  analysis  assumes  that  attaiiunent 
of  a  more  stringent  O3  standard  will 
decrease  O3  concentrations  and  increase 
UV-B  radiation  flux  equally  throughout 
the  State,  without  taking  into  account 
the  highly  variable  and  localized 
patterns  of  changes  in  ground-level  O3 
likely  to  result  from  attainment  of  the  O3 
NAAQS,  nor  does  it  take  into  account 
the  variable  exposure  patterns  of  people 
as  they  move  through  various 
microenvironments  and  exhibit  varying 
degrees  of  siui-seeking  and  sim- 
avoidance  behaviors.  However, 
attainment  of  a  more  stringent  O3 
standard  will  not  reduce  O3 
concentrations  equally  everywhere,  and 
may  pot  reduce  O3  concentrations  at  all 
in  locations  where  people  receive  their 
highest  exposure  to  UV-B  radiation.  As 
noted  above  in  section  n.B.2.b,  in  the 
heavily  populated  Los  Angeles  area, 
ground-level  O3  is  at  its  lowest  levels 
thus  providing  the  least  shielding  along 
the  coast,  where  the  potential  for 
exposure  to  UV-B  radiation  is  the 
highest,  and  it  is  unlikely  that  programs 
designed  to  bring  Los  Angeles  into 
attainment  with  a  more  stringent 
standard  will  result  in  any  significant 
reductions  in  coastal  O3  levels.  In  this 
regard,  some  commenters  also  note  that 
the  analysis  may  also  imderestimate 
incidences  since  the  analysis  assumes 
that  the  entire  population  of  a  State  will 
experience  changes  in  O3 
concentrations,  and  presumably 
resultant  changes  in  UV-B  radiation- 
related  impacts,  that  reflect  a  statewide 
average,  thus  potentially 
underestimating  changes  to  the  large 
segments  of  the  population  that  live  in 
urban  areas  that  would  likely 
experience  larger  than  average  changes 
in  ground-level  O3  concentrations. 
However,  given  the  variable  and 
localized  patterns  of  changes  in  ground- 
level  O3  that  have  been  monitored  in 
urban  areas,  including  in  some  cases 
significantly  lower  concentrations  in 
Inner  cities  and  higher  concentrations  in 
downwind  suburban  areas,  it  is  not 
clear  the  extent  to  which  ignoring  such 
area-specific  factors  would  bias 
resulting  estimates  for  any  given  urban 
area  either  low  or  high.  These 
considerations  serve  to  demonstrate  the 


82  According  to  the  2000  Census  (U.S.  Census 
Bureau,  2001),  approximately  47  percent  of  the 
population  of  California  is  designated  as  "white 
alone."  While  not  all  "white"  people  are 
susceptible  to  skin  cancer,  this  proportion  is 
probably  a  better  estimate  of  the  fairer  members  of 
all  races  and  ethnic  groups  in  California  that  would 
be  more  susceptible  to  NMSC  than  the  entire 
population. 


636 


Federal  Register /Vol.  68,  No.  3 /Monday,  January  6,  2003 /Rules  and  Regulations 


importance  of  conducting  area-specific 
assessments,  as  EPA  did  in  evaluating 
the  adverse  respiratory-related  impacts 
likely  to  result  from  attaining  a  more 
stringent  Oi  standard. 

FinaUy,  one  comment  also  notes  that 
the  Madronich  draft  analysis  considers 
NMSC.  but  not  other  UV-B  radiation- 
related  effects,  and  that  EPA  should 
extend  this  quantitative  analysis  to 
estimate  incidences  of  such  other 
effects.  The  EPA  believes  that 
quantitative  risk  estimates  to  be  used  as 
a  basis  for  NAAQS  decision  making 
should  not  be  made  based  on  back-of- 
the-envelope  type  approaches,  as 
offered  in  the  comment.  Consistent  with 
this  view,  EPA  refrained  from 
developing  quantitative  risk  estimates 
for  a  range  of  adverse  respiratory-related 
effects  when  it  judged  that  information 
needed  to  make  credible  quantitative 
estimates  was  not  available. •'^  To  do 
otherwise  with  regard  to  potential 
beneficial  effects  would  be  to  apply  a 
lower  information  standard  than  was 
used  to  assess  adverse  effects,  which 
EPA  declines  to  do,  consistent  with  the 
direction  from  the  Court  in  its  remand 
to  apply  the  "same  approach," 
including  the  same  (neither  higher  nor 
lower)  "information  threshold"  to  either 
type  of  information. 

Although  the  biases  and  uncertainties 
outlined  above  can  not  be  reliably 
quantified,  EPA  believes  that  it  is 
reasonable  to  presume  that  any  increase 
in  nationwide  annual  incidences  of 
NMSC  associated  with  attaining  a  more 
stringent  Oj  standard  would  likely  be 
substantially  smaller  than  estimated  by 
the  draft  Madronich  analysis,  Assuming 
that  it's  even  as  much  as  one-third  of 
that  estimated  by  Madronich,  the  EPA 
judges  that  a  nationwide  NMSC 
incidence  rate  of  this  approximate 
magnitude  would  be  very  small  from  a 
public  health  perspective,  representing 
an  increase  of  roughly  0.03  percent  in 
the  national  baseline  incidence  rate 
assumed  by  Madronich.^  As  to  other 


UV-B  radiation-related  effects,  the 
Madronich  draft  analysis  provides  no 
basis  for  the  development  of  credible 
quantitative  estimates  of  such  effects. 
Having  chosen  not  to  rely  upon  simple 
ratios  to  develop  quantitative  estimates 
of  the  "pyramid  of  effects"  related  to  the 
estimated  number  of  hospital 
admissions  of  asthmatics  that  EPA  did 
quantify  in  its  risk  assessment,"^  EPA 
declines  to  use  any  lower  information 
standard,  as  suggested  by  a  few 
commenters,  in  its  evaluation  of 
potential  beneficial  effects. 

In  sununary,  EPA  has  conducted  a 
provisional  examination  of  the 
Madronich  draft  analysis,  considering 
the  underlying  assumptions  and 
methodology  as  well  as  the  quantitative 
results  and  likely  uncertainties  and 
biases  in  the  results.  Based  on  this 
provisional  examination,  EPA  does  not 
believe  that  this  analysis  calls  into 
question,  but  rather  is  generally 
consistent  with  the  conclusions  reached 
in  its  proposed  response:  That 
information  is  not  available  at  this  time 
that  will  allow  for  credible  quantitative 
estimates  of  potential  UV-B  radiation- 
related  impacts  of  attaining  a  more 
stringent  O3  standard,  and  that 
associated  changes  in  UV-B  radiation 
exposures  of  cpncern,  using  plausible 
but  highly  imcertain  assumptions  would 
likely  be  very  small  from  a  public  health 
perspective. 

C.  Consideration  of  Net  Adverse  Health 
Effects  of  Ground-level  Ch 

In  considering  the  net  adverse  health 
effects  of  ground-level  O3,  EPA  has 
focused  on  characterizing  and  weighing 
the  comparative  importance  of  the 
potential  indirect  beneficial  health 
effects  associated  with  the  attenuation 
of  UV-B  radiation  by  ground-level  Oy 
(section  U.B  above)  and  the  direct 
adverse  health  effects  associated  with 


83  In  the  1997  final  rule  (62  FR  38868),  EPA 
specifically  noted  that  for  many  Oi  inhalation- 
related  risks  to  public  health,  information  was  too 
limited  to  develop  quantitative  estimates  of  risk, 
including:  increased  nonspecific  bronchial 
responsiveness  (related,  for  example,  to  aggravation 
of  asthma),  decreased  pulmonary  defense 
mechanisms  (suggestive  of  increased  susceptibility 
to  respiratory  infection),  and  indicators  of 
pulmonary  inflammation  (related  to  potential 
aggravation  of  chronic  bronchitis  or  long-term 
damage  to  the  lungs). 

•>*  This  judgment  is  consistent  with  the  judgment 
made  by  EPA  with  regard  to  its  estimate  of  the 
incidence  rate  of  Oi-related  hospital  admissions  of 
asthmatics  in  New  York  City,  which  was  one  of 
many  adverse  public  health  effects  considered  as 
part  of  the  basis  for  its  1997  0:i  NAAQS  decision. 
In  its  1997  final  rule,  EPA  judged  that  an  annual 
increase  of  approximately  40  hospital  admissions  in 


New  York  City  alone,  representing  an  increase  of 
about  0.3  percent  in  total  hospital  admissions  of 
asthmatics,  was  "relatively  small  from  a  public 
health  perspective"  (62  FR  38868).  An  increase  in 
NMSC  incidence  of  roughly  0.03  percent  is  an  order 
of  magnitude  lower  than  the  estimated  rate  of  Oi- 
related  hospital  admissions  of  asthmatics,  and  such 
hospital  admissions  would  generally  represent  a 
more  serious  health  effect  than  an  incidence  of 
NMSC,  which  can  generally  be  treated  in  a  doctor's 
office  or  outpatient  facility.  The  EPA  also  notes  that 
based  on  baseline  incidence  rates  reported  on  the 
Skin  Cancer  Foundation  Web  site, 
www.skincancer.org,  submitted  by  a  commenter, 
this  increase  in  NMSC  incidence  would  be  roughly 
only  0.02  percent. 

«5In  its  1997  final  rule  (62  FR  38868),  EPA  noted 
that  0]-related  hospital  admissions  of  asthmatics 
are  indicative  of  a  pyramid  of  much  larger  numbers 
of  related  O^-induced  effects,  including  respiratory- 
related  hospital  admissions  among  the  general 
population,  emergency  and  outpatient  department 
visits,  doctors  visits,  and  asthma  attacks  and  related 
increased  use  of  medication  that  are  important 
public  health  considerations. 


breathing  O3  in  the  ambient  air  (section 
n.A  above).  The  same  key  factors 
considered  by  EPA  in  its  1997  review  of 
the  O3  standard,  and  in  the  proposed 
response,  are  again  considered  here  in 
characterizing  the  information  on 
potential  beneficial  effects  in  the  record 
of  the  1997  review  and  in  comments 
received  on  the  proposed  response,  and 
in  comparatively  weighing  this 
information  relative  to  the  direct 
adverse  effects.  Beyond  quantitative 
assessments  of  exposure  and  risk  that 
were  central  to  EPA's  1997  review,  these 
factors  include  the  nature  and  severity 
of  the  effects,  the  types  of  available 
evidence,  the  size  and  natiwe  of  the 
sensitive  populations  at  risk,  and  the 
kind  and  degree  of  uncertainties  in  the 
evidence  and  assessments.  Because  of 
the  complexity  and  multidimensional 
nature  of  such  a  comparison,  and 
because  many  of  the  effects,  both 
adverse  and  beneficial,  could  not  be 
characterized  in  terms  of  quantitative 
risk  estimates,  EPA  has  made  no  attempt 
to  characterize  all  the  relevant  effects  or 
associated  risks  to  public  health  with  a 
common  metric^" 

The  available  record  information  on 
the  potential  indirect  beneficial  health 
effects  associated  with  ground-level  O3 
includes  information  from  studies  of 
health  effects  caused  by  exposure  to 
UV-B  radiation  and  studies  that  focus 
on  the  consequences  of  unnaturally  high 
exposures  to  UV-B  radiation  due  to 
depletion  of  the  stratospheric  O3  layer, 
as  well  as  analyses  that  attempt  to  focus 
specifically  on  the  consequences  of 
assumed  changes  in  tropospheric  O3 
levels,  The  nature  and  severity  of  the 
effects  of  UV-B  radiation  exposure  on 
the  skin,  eye,  and  immune  system  are 
discussed  above  (section  II.B.l),  as  is  the 
nature  of  sensitive  populations  at  risk 
for  these  effects.  These  effects, 
especially  on  the  skin  and  eye,  are 
generally  understood  to  be  associated 
with  long-term  cumulative  exposure  to 
UV-B  radiation  and  to  have  long  latency 
periods  from  cumulative  exposures, 
especially  those  early  in  life.  People 
with  light  skin  pigmentation  make  up 
the  primary  at-risk  population  for  effects 
on  the  skin,  especially  for  NMSC,  while 
at-risk  populations  for  other  effects  are 
not  as  well  understood.  For  NMSC, 
uncertainties  in  the  evidence  generally 


•«  A  commenter  asserted  that  the  Court's  direction 
to  consider  Oi's  net  adverse  health  effect  in  essence 
presumes  the  existence  and  use  of  a  common 
metric.  The  EPA  notes  that  while  the  Court 
identified  the  use  of  a  common  metric  as  one 
approach  that  EPA  could  use,  in  no  way  did  the 
Court  require  EPA  to  use  such  an  approach,  nor 
does  EPA  believe  that  such  an  approach  would 
provide  a  more  meaningful  basis  on  vvhich  to 
evaluate  Oj's  net  effects. 
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relate  to  imcertainties  in  the  relevant 
action  spectra  and  BAFs,  as  well  as  in 
factors  related  to  characterizing  the 
severity  of  the  different  types  of  NMSC. 
Based  on  the  record  information,  for  the 
other  effects,  the  role  of  UV-B  radiation 
is  less  well  understood  (e.g., "as  to 
relevant  action  spectra,  BAFs,  the  nature 
of  exposures  of  concern),  although 
cumulative  exposure  to  UV-B  radiation 
is  thought  to  play  a  causal  role.  These 
characterizations  are  derived  from  the 
Iso^e  body  of  epidemiologic  and 
toxicologic  evidence  that  served  as  the 
basis  for  the  reference  document  by  EPA 
(1987). 

The  record  includes  a  quantitative 
assessment  conducted  by  EPA  (1987, 
App.  E)  of  the  health  risks  associated 
with  changes  in  exposure  to  UV-B 
radiation  attributable  to  changes  in  the 
stratospheric  O3  layer.  This  assessment 
models  the  relationship  between  wide- 
scale  changes  in  global/regional  levels 
of  stratospheric  Oi.  resulting  from 
emissions  of  O3  depleting  substemces 
with  long-atmospheric  lifetimes,  and 
changes  in  UV-B  radiation  flux  as  a 
function  of  latitude  for  three  broad 
regions  across  the  United  States. ^^  As 
discussed  above  (section  II. B. 2),  because 
changes  in  the  stratospheric  O3  layer  are 
relatively  imiform  across  broad  regions, 
varying  across  the  U.S.  primarily  with 
latitude,  information  on  localized 
spatial  and  temporal  patterns  of 
exposure-related  variables  (e.g.,  changes 
ii)  groimd-level  Oj,  meteorological 
conditions,  human  activity  patterns)  are 
not  relevant  in  producing  credible 
estimates  of  risk  associated  with 
changes  in  stratospheric  O3.  This  is  in 
sharp  contrast  to  the  nature  of  the 
information  necessary  to  produce 
credible  estimates  of  risk  associated 
with  changes  in  exposures  to  UV-B 
radiation  projected  to  result  from 
changes  in  ground-level  O3  that  would 
be  associated  with  attaimnent  of 
alternative  8-hoiu'  standards  for  O3. 

An  evaluation  of  the  available 
analyses  that  have  produced  estimates 
of  UV-B  radiation-related  health  risks 
associated  with  changes  in  ground-level 
O3  and  the  coiiunents  received  on  them, 
in  section  II. B. 3  above,  identifies  major 
limitations  in  available  information  that 
resulted  in  the  need  for  the  analyses  to 
incorporate  broad  and  unsupportable 
assumptions.  These  limitations  are 
particularly  important  with  regard  to 


information  on  spatial  and  temporal 
patterns  of  changes  in  ground-level  O3 
(across  the  entire  year  and  extending 
vertically  up  through  the  tropospheric 
mixing  layer)  likely  to  result  from 
various  future  emission  control 
strategies,  relevant  meteorological 
conditions  and  atmospheric  chemistry 
leading  to  a  cascade  of  broader  indirect 
effects,  and  human  demographic  and 
activity  patterns  (e.g.,  the  degree  of 
shading  within  outdoor 
microenvironments,  and  the  prevalence 
of  sim-seeking  and  sun-avoidance 
behaviors  among  sensitive  groups) 
likely  to  affect  UV-B  radiation-related 
exposures  of  concern.  For  the  reasons 
discussed  above,  these  limitations  are 
judged  to  be  of  central  importance  in 
any  such  analysis.  Thus,  in  light  of  such 
limitations,  and  after  careful 
consideration  of  the  comments  received, 
EPA  continues  to  agree  with  internal 
and  external  reviewers,  and  some 
commenters,  in  concluding  that  the 
available  scientific  and  technical 
information  would  not  permit  credible 
quantitative  estimates  of  these  potential 
beneficial  effects. ^^  Thus,- EPA 
concludes  that  available  analyses  based 
on  such  limited  information  cannot 
serve  as  credible  estimates  of  potential 
beneficial  effects  associated  with  the 
presence  of  ground-level  O3  due  to  man- 
made  emissions  of  03-forming 
substances. 

Beyond  the  specific  technical 
comments  discussed  above  in  section 
II.B,  several  commenters  expressed  the 
general  view  that  EPA  had 
inappropriately  applied  a  "double 
standard"  in  its  evaluation  of  the 
scientific  evidence  because  it  failed  to 
evaluate  the  protective  shielding  effects 
of  ground-level  O3  using  the  same 
criteria  by  which  it  evaluated  the 
adverse  respiratory  effects.  This 
viewpoint  was  specifically  expressed  by 
one  commenter  in  stating  that  "EPA  has 
accepted,  often  vdthout  reservation, 
scientific  evidence  purporting  to 
establish  the  adverse  effects  of  ground- 
level  ozone  on  respiratory  effects.  At  the 
same  time  it  has  often  discounted 
proffered  scientific  evidence  of  the 
potential  benefits  of  ground-level  ozone 
in  screening  harmful  UV-B  radiation." 


'^^  Since  the  EPA's  1987  risk  assessment  on 
stratospheric  ozone  depletion,  numerous  changes 
h»ve  been  made  to  the  model  to  reflect  the 
commitments  made  since  1987  by  the  United 
States,  under  amendments  to  the  Montreal  Protocol, 
for  reductions  in  production  of  various  ozone 
depleting  chemicals  and  to  incorporate  more 
aqcurately  the  latest  scientific  information. 


■^^This  conclusion  was  also  reached  by  the  Health 
and  Ecological  Effects  Subcommittee  of  the 
Advisory  Council  on  Clean  Air  Compliance 
Analysis,  a  part  of  EPA's  Science  Advisory  Board, 
in  conjunction  with  their  review  of  "The  Benefits 
and  Costs  of  the  Clean  Air  Act  1990  to  2010  "  (EPA, 
1999b),  noting  that  the  relevant  information  "was 
very  weak  and  more  information  is  required"  (EPA, 
1999a).  As  one  commenter  noted,  this  SAB  Council 
has  more  recently  recommended  that  in  EPA's  next 
periodic  prospective  analysis  of  the  Act,  the 
Agency's  analysis  address  this  issue  (Advisory 
Council  for  Clean  Air  Compliance  Analysis,  2001). 


(Docket  No.  A-95-58,  VI-C-8,  pg.  28) 
As  discussed  below,  EPA  strongly 
rejects  both  aspects  of  this  comment. 
Other  commenters  expressed  the 
opposite  view,  finding  EPA's  approach 
to  be  evenhanded  in  its  evaluation  of 
the  scientific  evidence  for  potential 
beneficial  and  adverse  effects,  with  one 
commenter  noting  that  EPA  "has  never 
concluded  that  any  allegation  or 
"evidence"  (of  adverse  effects], 
regardless  of  its  preliminary  or  . 

speculative  nature  or  degree  of 
uncertainty,  must  be  factored  into 
NAAQS  decisionmaking."  (Docket  No. 
A-95-58,  VI-C-6,  pg.  2) 

First,  EPA  believes  that  there  is  amiple 
evidence  in  the  record  of  the  1997 
review  of  the  O3  NAAQS  to  invalidate 
the  notion  that  the  Agency  imcritically 
accepts  scientific  evidence  of  adverse 
respiratory  effects  of  ground-level 
ozone.  For  example,  in  considering 
evidence  of  adverse  respiratory-related 
effects  such  as  increases  in  bronchial 
responsiveness,  decrements  in  alveolar 
macrophage  function,  and  Os-induced 
markers  of  inflammation  and  ceil 
damage  (as  discussed  in  the  1996 
proposed  rule,  61  FR  65720-21).  EPA 
judged  that  there  was  not  sufficient 
information  on  dose-response 
relationships  to  develop  quantitative 
risk  estimates  for  these  acute  effects, 
even  in  light  of  the  availability  of  peer- 
reviewed  human  exposure  studies 
demonstrating  indicators  of  these  effects 
in  humans  at  quantified  exposure  levels 
over  qucmtified  time  periods  (1997  final 
rule,  62  FR  38868).  Similarly,  EPA 
limited  the  scope  of  its  quantitative  risk 
assessment  of  acute  respiratory-related 
hospital  admissions  of  asthmatics  to  just 
one  city  (New  York  City),  despite  the 
availability  of  peer-reviewed  studies 
showing  increased  admissions  in  other 
cities,  because  it  judged  that  there  was 
not  adequate  city-specific 
concentration-response  information 
from  epidemiological  studies  in  other 
cities,  that  applying  the  New  York  City 
concentration-response  information  to 
other  cities  would  introduce  too  much 
uncertainty  into  any  such  quantitative 
estimates,  or  that  adequate  ambient  O3 
monitoring  data  were  not  available  for 
other  study  areas  to  produce  credible 
estimates  of  this  risk  for  those  cities 
(EPA,  1996b,  pp.  111-112).  Further, 
EPA  did  not  rely  on  quantitative 
estimates  of  other  adverse  effects  that 
have  been  related  to  hospital  admissions 
'  of  asthmatics  in  published  documents 
submitted  by  commenters  on  the  1996 
proposed  rule  (e.g.,  the  "pyrsimid  of 
effects"  including  hospital  admissions 
among  the  general  population,  visits  to 
emergency  departments  and  doctors' 
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offices,  and  increased  asthma  attacks 
and  use  of  medication),  due  to  the 
substantial  uncertciinties  inherent  in 
such  ratio-of-effects-based  approaches  to 
quantifying  risk.  Finally,  with  regard  to 
chronic  effects,  EPA  declined  to  rely  on 
available  evidence,  or  develop 
quantitative  estimates,  of  the  risk  of 
chronic  Oi  respiratory-related  morbidity 
or  mortality  effects  in  its  1997  final  rule, 
judging  that  the  evidence  was  too 
limited  or  uncertain,  despite  arguments 
by  commenters  on  the  1996  proposed 
rule  that  such  available,  peer-reviewed 
evidence  should  be  used  as  a  basis  for 
setting  a  lower  8-hour  O?  standard  than 
the  0.08  ppm  standard  set  by  EPA  in 
that  rulemaking. 

Second,  far  from  discoimting 
proffered  scientific  evidence  of  the 
potential  ground-level  ozone  in 
screening  harmful  UV-B  radiation,  EPA 
has  fully  considered  all  the  record 
evidence  on  the  beneficial  shielding 
effects  of  ground-level  O3,  as  well  as 
information  received  in  public 
comments,  as  discussed  in  section  Il.B 
above.  Moreover,  EPA  has  taken  the 
additional  step  of  provisionally 
considering  the  unpublished, 
Madronich  draft  analysis  (section 
Il.B. 3),  as  submitted  by  commenters  and 
characterized  by  them  as  em 
improvement  over  other  analyses  in  the 
record.  Having  provisionally  considered 
this  analysis,  for  the  reasons  discussed 
above  in  section  Il.B,  EPA  has  found 
that  this  analysis  does  not  call  into 
question  the  Agency's  conclusions  with 
regard  to  the  lack  of  credibility  of  such 
available  analyses  or  the  likelihood  that 
any  such  beneficial  UV-B  radiation- 
related  effects  are  likely  very  small  from 
a  public  health  perspective.  The  fact 
that  EPA  does  not  agree  with 
conmienters'  opinions  on  these  issues 
does  not  in  any  way  demonstrate  that 
EPA  has  simply  discounted  their 
proffered  evidence  of  the  potential 
beneficial  screening  effects  of  groimd- 
level  O3. 

Therefore,  EPA  rejects  the  view  of 
some  commenters  that  it  applied  a 
double  standard  in  reaching  its 
conclusions  about  potential  UV-B 
radiation-related  effects  that  may  result 
from  a  more  stringent  O3  NAAQS.  In 
fact,  EPA  believes  that  were  it  to  rely 
upon  the  available  evidence  of  UV-B 
radiation-related  effects  to  conclude 
otherwise,  as  urged  by  these 
commenters,  that  it  then  would  be 
applying  the  very  type  of  double 
standard  that  these  commenters  argue 
against.  If  EPA  were  to  have  relied  upon 
quantitative  risk  estimates  from  draft  or 
preliminary  analyses  that  did  not  utilize 
appropriate  methods  or  information  to 
take  into  account  relevant  area-specific ' 


factors,  and  that  had  not  been  peer- 
reviewed,  it  would  then  be 
inappropriately  applying  a  double 
standard  in  comparing  any  such  UV-B 
radiation-related  risk  estimates  to  the 
adverse  respiratory-related  risks 
estimated  in  peer-reviewed  analyses 
that  were  appropriately  designed  and 
limited  by  the  availability  of  credible 
information  and  assessment  methods. 

In  setting  aside  the  available 
quantitative  risk  analyses,  EPA  notes 
that  our  above  evaluation  of  a  number 
of  critical  factors  in  the  analyses 
provides  reasons  for  believing  that  the 
public  health  impacts  of  any  potential 
beneficial  effects  associated  with 
ground-level  O3  are  likely  very  small, 
albeit  unquantifiable  at  this  time 
(sections  n.B.2-3).  In  giving  qualitative 
consideration  to  the  available  evidence 
on  potential  indirect  beneficial  effects  of 
grouind-level  O3,  EPA  believes  it  is 
appropriate  to  weigh  this  information  in 
the  context  of  the  body  of  evidence  on 
adverse  effects  caused  by  direct 
inhalation  exposures  to  ground-level  O3 
that  formed  the  basis  for  the  1997  O3 
primary  standard. 

As  an  initial  matter,  as  discussed  in 
the  1997  final  rule,  the  Administrator 
focused  primarily  on  quantitative 
comparisons  of  risk,  exposure,  and  air 
quality  in  selecting  both  the  level  (62  FR 
38867-8)  and  form  (62  FR  38869-72)  of 
the  1997  O3  primary  standard.  More 
specifically,  she  looked  at  comparisons 
of  both  those  risks  to  public  health  that 
can  be  explicitly  quantified  in  terms  of 
estimated  incidences  and  the  size  of  the 
at-risk  population  [e.g.,  children)  likely 
to  experience  adverse  effects,  as  well  as 
those  for  which  quantitative  risk 
information  is  more  limited,  but  for 
which  quantitative  estimates  of  the 
number  of  children  likely  to  experience 
exposures  of  concern  could  be 
developed  (as  discussed  in  section 
II.A.2  above).  In  considering  these 
comparisons,  she  recognized  that 
although  there  were  inherent 
uncertainties  in  these  estimates,  the 
underlying  assessments  took  into 
account  extensive  data  bases  on  the 
spatial  and  temporal  patterns  of  air 
quality  and  directly  relevant  human 
activity  patterns  likely  to  result  in 
inhalation  exposures  of  concern. 
Further,  the  Administrator  recognized 
that  the  assessment  methods  were 
appropriate  and  state-of-the-art,  and  that 
the  results  should  play  a  central  role  in 
her  decision. 

Beyond  the  quantitative  information 
on  direct  adverse  effects,  with  regard  to 
the  qualitative  evidence  suggestive  of 
potential  serious,  chronic  adverse 
effects  on  public  health  associated  with 
long-term  inhalation  exposures,  EPA 


judged  that  such  information  was  too 
uncertain  and  not  well  enough 
understood  at  the  time  to  serve  as  the   • 
basis  for  establishing  a  more  restrictive 
8-hour  standard  in  terms  of  either  level 
(62  FR  38868)  or  form  (62  FR  38871).  In 
so  doing,  EPA  understood  that  further 
research  into  potential  chronic  adverse 
effects  in  humans  would  be  continued, 
and  the  results  considered  in  the  next 
review  (62  FR  38871). 

In  weighing  the  available  information 
on  potential  indirect  beneficial  effects  of 
ground-level  O3,  the  EPA  considers  this 
information  in  the  same  light  as  the 
information  on  potential  direct  chronic 
adverse  effects  associated  with  long- 
term  inhalation  exposures  to  ground- 
level  O3.  In  both  instances,  the  potential 
health  effects  are  serious  and  likely  to 
develop  over  many  years,  with 
Important  periods  of  exposiu'e  likely 
occurring  in  childhood.  Different 
population  groups  are  likely  affected, 
however,  by  these  potential  adverse  and 
beneficial  effects.  Urban  populations 
and  people  with  impaired  respiratory 
systems  [e.g.,  people  with  asthma),  who 
are  disproportionately  from  certain 
minority  groups,  are  most  at-risk  for  the 
direct  inhalation-related  effects, 
whereas  fair-skinned  popidations  are    • 
most  generally,  but  not  exclusively,  at- 
risk  for  the  indirect  beneficial  effects 
related  to  exposure  to  UV-B  radiation. 
Although  different  types  of 
uncertainties  are  inherent  in  the  record 
information  on  these  effects,  in  both 
cases,  the  uncertainties  related  to 
groimd-level  O3  are  so  great  as  to 
preclude  the  development  of  credible 
estimates  of  the  size  of  the  affected 
population  or  the  probability  of  the 
occurrence  of  such  effects. ^^  In  the  case 
of  indirect  effects  related  to  ground- 
level  O3,  EPA  believes  that  the  use  of 
plausible  but  unsubstantiated 
assumptions  would  likely  lead  to  the 
conclusion  that  the  potential  impacts  on 
public  health  are  likely  very  small;  no 
such  conclusions  have  yet  been  drawn 
with  regard  to  the  public  health  impacts 
of  potential  direct  chronic  adverse 
effects  related  to  inhalation  exposures. 
After  considering  these  factors  and  the 
public  comments  received,  EPA  now 


•^Two  commenters  expressed  the  view  that 
EPA's  analogy  of  UV-B  radiation-related  protective 
effects  to  ctironic  respiratory-related  adverse  effects 
is  flawed  because  the  nature  of  the  uncertainties 
associated  with  these  two  types  of  effects  are 
different.  As  discussed  more  fully  in  its  response 
to  comments  (EPA,  2002),  EPA  explicitly  recognizes 
here  that  there  are  different  types  of  uncertainties 
inherent  in  the  evidence  of  these  effects,  but 
disagrees  with  the  commenter's  characterization  of 
these  differences  and  with  the  view  that  any  such 
differences  in  the  nature  of  the  uncertainties 
invalidate  the  weighing  of  these  types  of  effects  as 
EPA  has  done  in  reaching  its  conclusions. 
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concludes  that,  much  like  the 
qualitative  evidence  on  direct  adverse 
effects  potentially  associated  with  long- 
term  inhalation  exposures,  the  newly 
considered  available  evidence  on 
potential  indirect  beneficial  effects  is 
not  well  enough  understood  at  this  time 
to  serve  as  the  basis  for  establishing  a 
less  restrictive  8-hoiu'  standard  than  was 
promulgated  in  1997.  Rather,  EPA 
believes  that  the  most  recent  evidence 
and  credible  analyses  of  potential  long- 
term,  indirect  beneficial  effects  should 
be  considered  in  the  next  review  in 
conjunction  with  the  most  recent 
information  on  long-term,  direct  adverse 
effects. 

D.  Final  Response  To  Remand  on  the 
Primary  O3  NAAQS 

After  carefully  considering  the 
scientific  information  available  in  the 
record  on  adverse  effects  on  public 
health  associated  with  direct  inhalation 
exposures  to  O3  in  the  ambient  air  and 
on  the  potential  for  indirect  benefits  to 
public  health  associated  with  the 
presence  of  ground-level  O3  and  the 
resultant  attenuation  of  natiu-ally 
occurring  UV-B  radiation  from  the  sun, 
taking  into  account  the  weight  of  that 
evidence  in  assessing  the  net  adverse 
health  effects  of  ground-level  O3, 
considering  comments  received  on  the 
proposed  response,  and  for  the  reasons 
discussed  above,  the  Administrator  is 
now  responding  to  the  remand  by 
reaffirming  the  8-hour  primary  O3 
standard  promulgated  in  1997.  In 
leaving  unchanged  the  1997  O3  standard 
at  this  time,  the  Administrator  has  fully 
considered  the  available  information  in 
the  record  of  the  1997  O3  NAAQS 
review  on  potential  beneficial  health 
effects  of  groimd-level  O3  using  the 
same  approach  as  for  her  consideration 
of  the  adverse  respiratory-related  effects, 
as  directed  by  the  Court's  remand. 
Based  on  such  consideration,  she  has 
determined  that  the  information  linking 
(a)  changes  in  patterns  of  grovmd-level 
O3  concentrations  likely  to  occur  as  a 
result  of  programs  implemented  to 
attain  the  1997  O3  NAAQS  to  (b) 
changes  in  relevant  exposures  to  UV-B 
radiation  of  concern  to  public  health  is 
too  uncertain  at  this  time  to  warrant  any 
relaxation  in  the  level  of  public  health 
protection  previously  determined  to  be 
requisite  to  protect  against  the 
demonstrated  direct  adverse  respiratory 
effiects  of  exposure  to  O3  in  the  ambient 
air.^°  Further,  it  is  the  Agency's  view 
that  even  when  using  plausible  but 


highly  uncertain  assiunptions  about 
likely  changes  in  patterns  of  ground- 
level  ozone  concentrations,  associated 
changes  in  UV-B  radiation  exposures  of 
concern  would  likely  be  very  small  from 
a  public  health  perspective. 

In  the  past,  the  Administrator  has 
been  confronted  with  situations  where 
there  has  been  both  quantifiable  and 
imquantifiable  evidence,  and  has  moved 
forward  with  a  NAAQS  decision.  The 
inability  to  quantify  all  related  effects 
does  not  preclude  the  Agency  from 
making  a  NAAQS  decision,  particularly 
in  situations  where  there  is  strong 
quantifiable  evidence  of  significant 
adverse  health  effects.  Moreover,  in  this 
case,  as  noted  above,  EPA  believes  that 
while  the  potential  beneficial  effects  are 
not  quantifiable  at  this  time,  they  are 
likely  very  small  from  a  public  health 
perspective.  Accordingly,  the 
Administrator  believes  it  is 
inappropriate  to  wait  for  additional 
information  on  such  effects  prior  to 
responding  to  this  remand. 

In  determining  now  that  the  0.08 
ppm,  8-hour  O3  standard  set  in  1997  is 
requisite  to  protect  public  health  with 
an  adequate  margin  of  safety,  the 
Administrator  is  finding  that  such  a 
standard  is  both  necessary  and 
sufficient.  Consideration  of  the  potential 
beneficial  effects  of  ground-level  O3  did 
not,  of  course,  call  into  question 
whether  this  standard  was  sufficient  to 
protect  against  the  adverse  respiratory- 
related  effects  of  O3  addressed  in  EPA's 
1997  final  rule.  However,  it  did  raise  the 
question  as  to  whether  this  standard 
was  still  necessary  to  protect  against 
Os's  net  effects.  Having  determined  that 
any  potential  UV-B  radiation-related 
effects  associated  with  this  more 
stringent  standard  are  likely  very  small 
from  a  public  health  perspective,  and 
having  judged  that  the  evidence  of  any 
such  effects  should  be  weighed  no  more 
heavily  in  a  determination  of  03's  net 
effects  than  the  record  evidence  on  Os's 
potential  chronic  adverse  effects,  the 
Administrator  has  concluded  that  03's 
net  adverse  effects  necessitate  a 
standard  no  less  stringent  than  the 
standard  set  in  EPA's  1997  final  rule.^' 

The  0.08  ppm,  8-hour  primary 
standard  is  met  at  an  ambient  air  quality 
monitoring  site  when  the  3-year  average 
of  the  annual  fourth-highest  daily 
maximum  8-hour  average  O3 
concentration  is  less  than  or  equal  to 
0.08  ppm.  Data  handling  conventions 
are  specified  in  a  new  appendix  I  to  40 


CFR  part  50,  as  discussed  in  the  1996 
proposal  and  1997  final  rule.^^ 

As  discussed  previously,  the 
Administrator  recognizes  that  relevant 
information  on  indirect  potentially 
beneficial  health  effects  of  groimd-level 
O3  (as  well  as  information  on  direct 
adverse  health  effects  of  ground-level 
O3)  is  now  available  that  was  not  part 
of  the  1997  rulemaking  record.  In  that 
regard,  she  notes  that  the  next  periodic 
review  of  the  O3  NAAQS  is  now  well 
imderway,  having  been  formally 
initiated  by  EPA's  Office  of  Research 
and  Development  with  a  call  for 
information  (65  FR  57810;  September 
26,  2000).  To  ensure  that  the  current 
review  of  the  O3  criteria  and  standards 
now  underway  can  be  based  on  a 
comprehensive  and  current  body  of 
relevant  scientific  information,  EPA 
continues  to  encoiuage  the  submission 
of  new  scientific  information  on  the 
relationships  between  groimd-level  O3, 
associated  attenuation  of  UV-B 
radiation  and  other  indirect  effects  of 
the  presence  of  O3  in  the  ambient  air, 
and  effects  on  public  health  such  as 
those  associated  with  changes  in 
relevant  exposures  to  UV-B  radiation. 

The  EPA's  ongoing  review  and 
revision  of  the  O3  Criteria  Document  is 
addressing  a  number  of  issues  related  to 
indirect  potentially  beneficial  health 
effects  of  groimd-level  O3.  In  particular, 
available  information  on  the  role  of 
ground-level  O3  in  attenuating  solar 
UV-B  radiation  is  being  considered. 
Attention  will  be  focused  on  the  gaps  in 
information,  identified  above  in  section 
n.B.2,  that  precluded  the  development 
of  area-specific  quantitative  assessments 
of  potential  beneficial  effects  of  ground- 
level  O3.  For  example,  the  review  is 
considering  the  available  information 
related  to  understanding  relevant  spatial 
and  temporal  patterns  in  changes  in 
ground-level  O3,  and  associated  spatial 
and  temporal  patterns  in  changes  in 
solar  UV-B  radiation  flux.  The  review 
will  also  consider  available  information 
on  changes  in  human  exposure  to  solar 
UV-B  radiation  as  mediated  by  changes 
in  ground-level  O3,  including 
information  related  to  characterizing 
how  UV-B  radiation  exposures  of 
sensitive  populations  may  be  affected  by 
human  activity  patterns  and  variable 
sun-seeking  and  sun-avoidance 
behaviors.  In  addition,  available 
information  on  the  nature  of  health 


'■"As  noted  above,  the  D.C.  Circuit  has  already 
upheld  EPA's  determination  that  the  0.08  ppm  8- 
hour  O3  NAAQS  was  requisite  to  protect  against 
adverse  respiratory  effects.  See  ATA  III,  283  F.3d  at 
379. 


'*  In  so  doing,  EPA  is  applying  the  same  decision 
making  standard  as  it  applied  in  its  1997  final  rule, 
based  on  the  plain  meaning  of  the  word  "requisite," 
consistent  with  the  U.S.  Supreme  Court's  decision 
in  Whitman,  121  S.  Ct.  at  911-12,  914. 


'2  Subsequent  to  the  1997  final  rule.  EPA  has 
promulgated  further  revisions  to  40  CFR  part  50 
with  regard  to  the  applicability  of  the  1-hour  Oi 
standards  (65  FR  45182;  July  20.  2000).  In  addition. 
EPA  notes  that  recent  legislation  addresses  the 
timing  of  future  actions  on  nonattainment 
designations  with  regard  to  the  8-hour  Oi  standards 
(Pub.  L.  A06-377,  114  Stat.  1441  (2000)). 
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effects  associated  with  changes  in 
exposure  to  UV-B  radiation  mediated 
by  changes  in  ground-level  O3 
concentrations  is  being  considered.  As 
part  of  the  O3  Criteria  Document,  this 
information  will  be  presented  to  CASAC 
and  the  public  for  review  and  comment. 
Based  on  the  revised  O3  Criteria 
Dociunent,  and  taking  into  accoimt 
CASAC  advice  and  public  comments, 
EPA  will  consider  the  extent  to  which 
the  available  information  provides  an 
adequate  basis  for  developing  credible 
quantitative  estimates  of  potential 
beneficial  health  effects  of  ground-level 
O3.  All  such  relevant  information  will 
be  considered  in  EPA's  review  of  the 
primary  O3  NAAQS. 

m.  Rationale  for  Final  Response  To 
Remand  on  the  Secondary  O3  Standard 

This  notice  also  presents  the 
Administrator's  final  response  to  the 
remand,  reaffirming  the  8-hour  O3 
secondary  standard  promulgated  in 
1997,  based  on: 

(1)  Information  from  the  1997  criteria 
and  standards  review  that  served  as  the 
basis  for  the  1997  secondary  O3 
standard,  including  the  scientific 
information  on  welfare  effects 
associated  with  direct  exposures  to  O3 
in  the  ambient  air,  with  a  focus  on 
vegetation  effects,  and  assessments  of 
vegetation  exposine,  risk,  and  economic 
values; 

(2)  A  review  of  the  scientific 
informatio|r  in  the  record  of  the  1997 
review  (but  not  considered  as  part  of  the 
basis  for  the  1997  standard)  on  the 
welfare  effects  associated  with  changes 
in  UV-B  radiation,  the  association 
between  changes  in  ground-level  O3  and 
changes  in  UV-B  radiation,  and 
predictions  of  changes  in  ground-level 
O3  levels  likely  to  result  from 
attainment  of  alternative  O3  standards; 
and 

(3)  Consideration  of  the  comments 
received  on  the  proposed  response. 

A.  Direct  Adverse  Welfare  Effects 

As  discussed  in  the  1997  final  rule, 
direct  exposures  to  O3  have  been 
associated  quantitatively  and 
qualitatively  with  a  wide  range  of 
vegetation  effects  such  as  visible  foliar 
injury,  growth  reductions  and  yield  loss 
in  cinnual  crops,  growth  reductions  in 
tree  seedlings  and  mature  trees,  and 
effects  that  can  have  impacts  at  the 
forest  stand  and  ecosystem  level.  Visible 
foliar  injury  can  represent  a  direct  loss 
of  the  intended  use  of  the  plant,  ranging 
from  reduced  yield  and/or  marketability 
for  some  agricultural  species  to 
impairment  of  the  aesthetic  value  of 
urban  ornamental  species.  On  a  larger 
scale,  foliar  injury  is  occurring  on  native 


vegetation  in  national  parks,  forests,  and 
wilderness  areas,  and  may  be  degrading 
the  aesthetic  quality  of  the  natinal 
landscape,  a  resource  important  to 
public  welfare.  Growth  and  yield  effects 
of  O3  have  been  well  documented  for 
numerous  species,  including 
commodity  crops,  fruits  and  vegetables, 
and  seedlings  of  both  coniferous  and 
deciduous  tree  species.  Although  data 
from  tree  seedling  studies  could  not  be 
extrapolated  to  quantify  responses  to  O3 
in  mature  trees,  long-term  observational 
studies  of  mature  trees  have  shown 
growth  reductions  in  the  presence  of 
elevated  O3  concentrations.  Even  where 
these  growth  reductions  are  not 
attributed  to  O3  alone,  it  has  been 
reported  that  O3  is  a  significant 
contributor  that  potentially  exacerbates 
the  effects  of  other  environmental 
stresses  [e.g.,  pests).  In  addition,  growth 
reductions  can  indicate  that  plant  vigor 
is  being  compromised  such  that  the 
plant  can  no  longer  compete  effectively 
for  essential  nutrients,  water,  light,  and 
space.  When  many  03-sensitive 
individuals  make  up  a  population,  the 
whole  population  may  be  affected. 
Changes  occiming  within  sensitive 
populations,  or  stands,  if  they  are  severe 
enough,  ultimately  can  change 
community  and  ecosystem  structure. 
Structural  changes  that  alter  the 
ecosystem  functions  of  energy  flow  and 
nutrient  cycling  can  alter  ecosystem 
succession. 

Based  on  key  studies  and  other 
biological  effects  information  reported 
in  the  Criteria  Document  and  Staff 
Paper,  it  was  recognized  that  peak  O3 
concentrations  equal  to  or  greater  than 
0.10  ppm  can  be  phytotoxic  to  a  large 
number  of  plant  species,  and  can 
produce  acute  foliar  injury  and  reduced 
crop  yield  and  biomass  production.  In 
addition,  O3  concentrations  within  the 
range  of  0.05  to  0.10  ppm  have  the 
potential  over  a  longer  duration  of 
creating  chronic  stress  on  vegetation 
that  can  result  in  reduced  plant  growth 
and  yield,  shifts  in  competitive 
advantages  in  mixed  populations, 
decreased  vigor  leading  to  diminished 
resistance  to  pest  and  pathogens,  and 
injury  from  other  environmental 
stresses.  Some  sensitive  species  can 
experience  foliar  injury  and  growth  and 
yield  effects  even  when  O3 
concentrations  ne.ver  exceed  0.08  ppm. 
Further,  the  available  scientific 
information  supports  the  conclusion 
that  a  ciunulative  seasonal  exposure 
index  is  more  biologically  relevant  than 
a  single  event  or  mean  index. 

To  put  judgments  about  these 
vegetation  effects  into  a  broader  national 
perspective,  the  Administrator  has  taken 
into  account  the  extent  of  exposure  of 


03-sensitive  species,  potential  risks  of 
adverse  effects  to  such  species,  and 
monetized  and  non-monetized 
categories  of  increased  vegetation 
protection  associated  with  reductions  in 
O3  exposures.  In  so  doing,  the 
Administrator  recognized  that  markedly 
improved  air  quality,  and  thus 
significant  reductions  in  O3  exposures 
would  result  from  attainment  of  the  0.08 
ppm,  8-hom  primary  standard.  In 
looking  further  at  the  incremental 
protection  associated  with  attainment  of 
a  seasonal  secondary  standard,  she 
recognized  that  areas  that  would  likely 
be  of  most  concern  for  effects  on 
vegetation,  as  measined  by  the  seasonal 
exposure  index,  would  also  be 
addressed  by  the  0.08  ppm,  8-hour 
primary  standard. 

B.  Potential  Indirect  Beneficial  Welfare 
Effects 

This  section  is  drawn  from  the  limited 
information  in  the  record  of  the  1997 
review  with  regard  to  the  effect  of 
groxmd-level  O3  on  the  attenuation  of 
UV-B  radiation  and  potential  associated 
welfare  benefits. ''^  While  this 
information  suggests  the  potential  for 
effects  on  plants  and  aquatic  organisms, 
EPA  (1987,  ES-40— ES-43)  recognizes 
that  relevant  studies  are  limited  and  the 
uncertainties  are  great  due  in  part  to 
problems  in  study  designs,  such  that 
quantitative  conclusions  cannot  be 
drawn. 

With  regard  to  effects  on  vegetation, 
while  some  plant  cultivars  tested  in  the 
laboratory  were  determined  to  be 
sensitive  to  UV-B  radiation  exposure, 
these  experiments  have  been  shown  to 
inadequately  replicate  effects  in  the 
field,  such  that  they  do  not  reflect  the 
complex  interactions  between  plants 
and  then  environment.  The  only  long- 
term  field  studies  of  crops  involved 
soybeans,  producing  suggestive 
evidence  of  reduced  yields  under 
conditions  simulating  changes  in  total 
column  O3  over  an  order  of  magnitude 
greater  than  those  projected  to  occur  as 
a  result  of  changes  in  ground-level  O3 
associated  with  attainment  of  the  1997 
O3  NAAQS.  Beyond  the  limited  studies 
of  crops,  EPA  (1987,  ES-^1)  notes  that 
little  or  no  data  exist  on  UV-B  radiation 
effects  on  trees  and  other  types  of 
natural  vegetation,  or  on  possible 
interactions  with  pathogens.  While  it  is 
noted  that  changes  in  UV-B  radiation 
levels  could  alter  the  results  of 
competition  in  natural  ecosystems,  no 
evidence  is  available  to  evaluate  this 


'3 The  information  in  this  section  is  drawn, 
primarily  from  the  EPA  document  "Assessing  the 
Risk  of  Trace  Gasses  that  Can  Modify  the 
Stratosphere"  (U.S.  EPA,  1987). 
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effect.  Further,  it  is  recognized  that  UV- 
B  radiation  may  both  inhibit  and 
stimulate  plant  flowering,  depending  on 
the  species  and  growth  conditions. 
Recognizing  that  interactions  between 
UV-B  radiation  and  other 
enviroiunental  factors  are  important  in 
determining  potential  UV-B  radiation 
effects  on  plants.  EPA  (1987,  ES-42) 
notes  that  extensive,  long-term  studies 
would  be  required  to  address  these 
interactions. 

With  regard  to  effects  on  aquatic 
organisms,  EPA  (1987,  ES-42)  notes  that 
while  initial  experiments  show  that 
increased  UV-B  radiation  has  the 
potential  to  harm  aquatic  life, 
difBculties  in  experimental  designs  and 
the  limited  scope  of  the  studies  prevent 
the  quantification  of  potential  risks. 
Some  study  results  suggest  that  most 
zooplankton  show  no  effect  due  to 
increased  exposure  to  UV-B  radiation 
up  to  some  threshold  exposure  level, 
with  exposures  above  such  threshold 
levels  eliciting  notable  effects.  For 
species  under  UV-B  stress,  such  effects 
could  include  reduced  time  spent  at  the 
surface  of  the  water,  which  is  critical  for 
breeding  in  some  species,  possibly 
leading  to  changes  in  species  diversity. 
It  is  also  noted  that,  as  do  all  other 
living  organisms,  aquatic  biota  cope 
with  exposme  to  UV-B  radiation  by 
avoidance,  shielding,  and  repair 
mechanisms,  although  imcertainty 
exists  as  to  the  extent  to  which  such 
mitigation  mechanisms  would  occiu 
(U.S.  EPA,  1987,  ES-43).  It  is  recognized 
that  determination  of  UV-B  radiation 
exposure  in  aquatic  systems  is  complex 
because  of  the  variable  attenuation  of 
UV-B  radiation  in  the  water  colimm, 
and  that  further  research  is  needed  to 
improve  our  imderstanding  of  how  UV- 
B  radiation  exposure  affects  marine 
species,  particularly  given  their  world- 
wide importance  as  a  source  of  protein. 

With  regard  to  EPA's  characterization 
of  UV-B  radiation-related  effects,  one 
commenter  noted  that  there  is  now  more 
information  about  the  welfare  effects  of 
UV-B  radiation  than  there  was  in  the 
record  of  the  1997  review, ^^  and 
asserted  that  this  information  is 
suificient  for  the  Agency  to  reach 
"rough"  quantitative  conclusions  about 
some  of  these  effects.  The  commenter 
further  expressed  the  view  that  the 
relevant  information  on  UV-B  radiation- 
related  effects  should  be  evaluated  as 
part  of  EPA's  air  quality  criteria  and  be 
made  subject  to  CASAC  review. 


'*  The  commenter  specifically  cited  an  EPA  Web 
site  pertaining  to  stratospheric  Oj  depletion  [httpJ 
/www.epa.gov/ozone/science/effects.btml),  with 
infiormation  on  the  effects  of  UV-B  radiation  on 
plant  growth,  aquatic  organisms  and  materials  of 
commercial  interest. 


Moreover,  this  commenter  suggested 
that  EPA's  calling  the  risks  "potential" 
effects  in  the  proposed  response  is 
inconsistent  with  its  concluding  that 
such  effects  are  "real"  in  the  context  of 
stratos^eric  O3  depletion. 

The  EPA  agrees  that  there  is  now 
more  information  on  the  effects  of  UV- 
B  radiation  on  plants,  aquatic 
ecosystems  and  materials  than  was 
available  in  the  1997  review,  and  notes 
that  there  is  also  more  information 
available  now  on  the  direct  adverse 
effects  of  O3  on  vegetation  and 
ecosystems.  While  EPA  agrees  that 
relevant  information  about  the  welfare 
effects  of  ground-level  O3,  including 
both  potential  UV-B  radiation-related 
beneficial  effects  and  direct  adverse 
effects,  should  be  evaluated  as  part  of 
updated  air  quality  criteria,  EPA 
believes  that  all  such  updated 
information  should  be  evaluated  during 
the  periodic  review  of  the  Oj  criteria 
and  standards  that  is  now  underway.  A 
fuller  discussion  of  EPA's  procedural 
approach  to  responding  to  the  remand, 
especially  with  regard  to  incorporating 
new  information  in  updated  air  quality 
criteria  and  CASAC  review,  can  be 
found  in  the  introduction  to  section  n 
above. 

Further,  EPA  strongly  disagrees  with 
the  cotnmenter's  assertion  that  currently 
available  information  on  the  effects  of 
stratospheric  O3  depletion  is  sufficient 
for  developing  credible  quantitative 
estimates  of  UV-B  radiation-related 
effects  associated  with  changes  in 
groimd-level  O3  likely  to  result  from 
attainment  of  a  more  stringent  O3 
NAAQS.  While  EPA  has  developed 
quantitative  estimates  of  the  impacts  of 
relatively  large  and  broadly  uniform 
increases  in  incident  UV-B  radiation 
associated  with  projected  changes  in  the 
global  reservoir  of  stratospheric  O3,  it  is 
not  necessarily  the  case  that  EPA  can 
now  develop  credible  estimates  of 
impacts  associated  with  the  relatively 
very  small  and  locally  variable  increases 
in  incident  UV-B  radiation  that  may 
result  from  futtire  projected  changes  in 
groimd-level  O3.  The  EPA  believes  that 
fliis  commenter  is  ignoring  both  the 
fimdamental  differences  in  the  nature 
and  relative  magnitude  of  the  temporal 
and  spatial  variability  of  O3  levels  in  the 
stratosphere  and  ground-level 
troposphere,  and  the  importance  of  area- 
specific  assessments  for  addressing 
impacts  related  to  changes  in  groimd- 
level  O3  that  take  into  account  relevant 
factors  (as  discussed  in  section  II.B 
above).  Area-specific  factors  that  would 
be  important  in  assessing  the  potential 
for  UV-B  radiation-related 
consequences  of  a  more  stringent  O3 
NAAQS  on  plants,  aquatic  ecosystems, 


and  materials  in  any  geographical  area 
are  the  same  or  analogous  to  factors  that 
are  important  in  assessing  the  impacts 
on  human  health.  Such  factors  include 
the  temporal  and  spatial  patterns  of 
ground-level  O3  throughout  a 
geographic  area  where  reductions  are 
likely  to  occur,  the  associated  temporal 
and  spatial  patterns  in  UV-B  radiation 
flux,  and  the  sensitivity  and  spatial  and 
temporal  exposing  patterns  of  plants, 
aquatic  systems  and  materials  to  the        ' 
relatively  very  small  and  highly  variable 
changes  in  UV-B  radiation  associated 
with  relevant  changes  in  ground-level 
O3. 

For  example,  the  commenter 
specifically  noted  that  new  information 
on  the  effects  of  stratospheric  O3 
depletion  finds  that  solar  UV-B 
radiation  can  affect  marine  ecosystems 
by  damaging  the  early  developmental 
stages  of  some  marine  organisms  that,  in 
turn,  can  result  in  significant  reductions 
in  the  size  of  the  populations  of  larger 
animals  that  feed  on  these  animals. 
Thus  for  marine  ecosystems,  increased 
UV-B  radiation  is  most  likely  to  have  an 
effect  over  specific  geographic  areas  and 
during  specific  periods  of  time  in  the 
life  cycles  of  some  marine  organisms. 
This  geographic  and  temporal 
specificity  is  not  important  in 
estimating  the  impacts  associated  with 
changes  in  stratospheric  O3,  given  its 
relative  spatial  and  temporal  stability. 
Such  assessments  of  the  efiiects  of  long- 
term  declines  or  restoration  can 
reasonably  assume  that  short-term  and 
local-scale  variations  in  important 
factors,  such  as  developmental  stages  of 
marine  organisms,  will  tend  to  "even 
out"  over  time,  permitting  more 
confidence  in  the  magnitude  and 
direction  of  such  assessments.  In 
contrast,  such  geographic  and  temporal 
factors  would  have  a  major  influence  in 
estimating  impacts  associated  with  the 
localized  and  highly  variable  changes  in 
ground-level  O3  associated  with 
attaining  a  more  stringent  O3  NAAQS. 
In  particular,  as  discussed  above  in 
section  II.B.2,  coastal  areas  tend  to  have 
much  lower  groimd-level  O3  levels 
relative  to  inland  areas,  and  there  is 
little  evidence  to  indicate  that  attaining 
a  more  stringent  O3  NAAQS  would 
appreciably  change  O3  levels,  and 
associated  UV-B  radiation  penetration, 
at  ground-level  over  marine  ecosystems. 
Further,  the  seasonality  of  ground-level 
O3  levels,  and  efforts  to  reduce  ground- 
level  O3  to  attain  a  more  stringent  O3 
NAAQS,  would  be  important  to  take  in 
account  in  any  credible  assessment  of 
impacts  of  changes  in  ground-level  O3 
levels  on  the  seasonal  developmental 
stages  of  organisms  in  marine 
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ecosystems.  This  example  illustrates 
why  broad-scale  analytic  approaches 
appropriately  used  to  estimate 
stratospheric  O3  impacts  are  not 
appropriate  for  developing  credible 
estimates  of  the  impacts  on  public 
welfare  of  changes  in  tropospheric  O3 
likely  to  result  from  attaining  a  more 
stringent  O3  NAAQS.  Thus,  EPA 
believes  that  it  is  not  inconsistent  to 
conclude  that  such  quantifiable  effects 
are  "real"  in  relation  to  large,  relatively 
uniform  changes  in  the  stratospheric  O3 
reservoir,  and  to  characterize  effects  that 
can  not  be  credibly  quantified  in 
relation  to  relatively  very  small  and 
highly  variable  changes  in  tropospheric 
O3  associated  with  attaining  a  more 
stringent  O3  NAAQS  as  "potential" 
effects  at  this  time. 

C.  Final  Response  To  Remand  on  the 
Secondary  O,  NAAQS 

After  considering  the  scientific 
information  available  in  the  record  on 
adverse  welfare  effects  associated  with 
direct  exposure  to  O3  in  the  ambient  air 
and  on  the  potential  indirect  benefits  to 
public  welfare  related  to  attenuation  of 
naturally  occurring  UV— B  radiation,  and 
the  relevant  comments  received,  the 
Administrator  again  concludes  that 
there  is  insufficient  information 
available  on  UV-B  radiation-related 
effects  that  may  residt  from  attaining  the 
1997  O3  NAAQS  to  warrant  any 
relaxation  in  the  level  of  public  welfare 
protection  previously  determined  to  be 
requisite  to  protect  against  the 
demonstrated  direct  adverse  effects  of 
exposure  to  O3  in  the  ambient  air.  Thus, 
the  Administrator  responds  to  the 
remand  by  reaffirming  the  S-hoxu- 
secondary  O3  standard  promulgated  in 
1997,  which  is  identical  to  the  8-hour 
primary  O3  standard. 

In  determining  now  that  the  0.08 
ppm,  8-hour  O3  standard  set  in  1997  is 
requisite  to  protect  public  welfare,  the 
Administrator  is  finding  that  such  a 
standard  is  both  necessary  and 
sufficient.  While  consideration  of  the 
potential  beneficial  effects  of  groimd- 
level  O3  clearly  did  not  call  into 
question  whether  this  standard  was 
sufficient  to  protect  against  the  direct 
adverse  welfare  effects  of  groimd-level 
O3  ^dressed  in  EPA's  1997  final  rule, 
it  did  raise  the  question  as  to  whether 
this  standard  was  still  necessary  in  light 
of  potential  UV-B  radiation-related 
beneficial  effects.  Having  determined 
that  any  potential  UV-B  radiation- 
related  welfare  effects  associated  with 
attaining  the  1997  O3  standard  are  too 
uncertain  to  be  given  any  appreciable 
weight  in  balancing  against  the 
demonstrated  direct  adverse  effects  of 
ground-level  O3  on  vegetation,  for 


which  information  was  sufficient  for 
both  quantitative  and  qualitative 
assessments  that  provided  the  basis  for 
the  1997  secondary  O3  standard,  the 
Administrator  has  concluded  that  the 
weight  of  evidence  of  Oi's  adverse 
effects  necessitates  a  standard  no  less 
stringent  than  the  standard  set  in  EPA's 
1997  final  rule.^s 

As  recognized  in  section  II.D  with 
regard  to  consideration  of  health  effects, 
the  Administrator  also  recognizes  that 
relevant  information  on  indirect 
potentially  beneficial  welfare  effects  of 
groimd-level  O3  is  now  available  that 
was  not  part  of  this  rulemaking  record. 
As  previously  noted,  the  next  periodic 
review  of  the  O3  NAAQS  has  already 
been  initiated  by  EPA's  ORD  and 
preparation  of  a  revised  O3  Criteria 
Document  that  will  incorporate  such 
relevant  information  is  now  underway. 
Thus,  to  ensure  that  the  next  review  of 
the  O3  criteria  and  standards  can  be 
based  on  a  comprehensive  and  current 
body  of  relevant  scientific  information, 
EPA  continues  to  encourage  the 
submission  of  new  scientific 
information  on  the  relationships 
between  ground-level  O3,  associated 
attenuation  of  UV-B  radiation  and  other 
indirect  effects  of  the  presence  of  O3  in 
the  ambient  air,  and  effects  on  public 
welfare  such  as  those  associated  with 
changes  in  relevant  exposures  to  UV-B 
radiation. 

As  noted  above  in  section  II.D,  EPA's 
ongoing  review  and  revision  of  the  O3 
Criteria  Document  is  addressing  a 
number  of  issues  related  to  indfrect 
potentially  beneficial  health  effects  of 
ground-level  O3.  In  addition  to  the 
issues  noted  above,  EPA's  review  will 
also  consider  the  available  information 
on  the  nature  of  environmental  effects 
associated  with  changes  in  solar  UV-B 
radiation  mediated  by  changes  in 
ground-level  O3  concentrations.  Based 
on  the  revised  O3  Criteria  Document, 
and  taking  into  account  CASAC  and 
public  comments,  EPA  also  will 
consider  the  extent  to  which  the 
available  information  provides  an 
adequate  basis  for  developing  credible 
quantitative  estimates  of  potential 
beneficial  environmental  effects  of 
ground-level  O3.  All  such  relevant 
information  will  be  considered  in  EPA's 
review  of  the  secondary  O3  NAAQS. 


'^  In  so  doing,  EPA  is  applying  the  same  decision 
making  standard  as  it  applied  in  its  1997  final  rule, 
as  noted  above  in  section  II.D  on  the  primary 
standard,  based  on  the  plain  meaning  of  the  word 
"requisite,"  consistent  with  the  U.S.  Supreme 
Court's  decision  in  Whitman,  121  S.  Ct.  at  911^-12, 
914. 


rv.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  the 
Agency  must  determine  whether  a 
regulatory  action  is  "significant"  and, 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  oiie  that  may: 

(1 )  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  or  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  response  is  a  "significant 
regulatory  action"  because  of  its 
important  national  policy  implications. 
As  such,  this  action  was  submitted  to 
OMB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record  and  made  available 
for  public  inspection  at  EPA's  Air 
Docket  Center  (Docket  No.  A-95-58). 

Since  today's  final  response  to  the 
remand  is  a  reaffirmation  of  the 
revisions  to  the  O3  NAAQS  previously 
promulgated  in  1997,  no  new  RIA  has 
been  prepared.  The  RIA  (1997)  prepared 
in  conjunction  with  the  1997  revision  to 
the  O3  NAAQS  is  available  in  the 
docket,  from  EPA  at  the  address  under 
"Availability  of  Related  Information," 
and  in  electronic  form  as  discussed 
above  in  "Electronic  Availability." 

As  a  number  of  judicial  decisions 
have  made  clear,  the  economic  and 
technological  feasibility  of  attaining 
ambient  standards  are  not  to  be 
considered  in  setting  NAAQS,  although 
such  factors  may  be  considered  in  the 
development  of  State  plans  to 
implement  the  standards.  E.g., 
Whitman,  531  U.S.  at  471  (2001);  ATA 
I,  175  F.3d  at  1040-1043.  Accordingly, 
although  a  RIA  was  prepared  for  the 
1997  decision  to  revise  the  O3  NAAQS, 
neither  that  RIA  nor  the  associated 
contractor  reports  have  been  considered 
in  issuing  this  final  response. 
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B.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  because 
today's  final  response  to  the  remand 
does  not  establish  any  new  information 
collection  requirements  beyond  those 
which  are  currentiy  required  under  the 
Ambient  Air  Quality  Surveillance 
R^ulations  in  40  CFR  part  58  (OMB 
#2060-0084,  EPA  ICR  No.  0940.16). 
Therefore,  the  requirements  of  the 
Paperwork  Reduction  Act  do  not  apply 
to  today's  final  action.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number.  The  OMB  control  nimibers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Act 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  Any  small 
business,  based  on  the  Small  Business 
Administration's  size  standards;  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 


owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
On  May  14,  1999,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  ("D.C.  Circuit") 
remanded  the  O3  NAAQS  to  EPA  to 
consider,  among  other  things,  any 
potential  beneficial  health  effects  of  O3 
pollution  in  shielding  the  public  from 
the  "harmful  effects  of  the  sun's 
,  ulti^violet  rays."  175  F.3d  1027  (D.C. 
Cir.,  1999).  Today's  action  provides 
EPA's  final  response  to  that  aspect  of 
the  Court's  remand  and  reaffirms  the 
1997  primary  O3  NAAQS.  Therefore, 
this  rule  does  not  establish  any  new- 
regulatory  requirements  affecting  small 
entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PubUc 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiues  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costiy,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 


intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  EPA  cannot  consider 
in  setting  a  NAAQS  the  economic  or 
technological  feasibility  of  attaining 
ambient  air  quality  standards,  although 
such  factors  may  be  considered  to  a 
degree  in  the  development  of  State 
plans  to  implement  the  standards.  See, 
e.g.,  Whitman.  531  U.S.  at  471;  ATA  I, 
175  F.3d  at  1040-43.  Accordingly,  and 
for  the  reasons  discussed  in  the  1996 
proposal  and  1997  final  rule,  EPA  has 
determined  that  the  provisions  of 
sections  202,  203,  and  205  of  the  UMRA 
do  not  apply  to  this  final  action.  The 
EPA  acknowledges,  however,  that  any 
corresponding  revisions  to  associated 
State  implementation  plan  requirements 
and  air  quality  surveillance 
requirements,  40  CFR  part  51  and  40 
CFR  part  58,  respectively,  might  result 
in  such  effects.  Accordingly,  EPA  will 
address  imfunded  mandates  as 
appropriate  when  it  proposes  any 
revisions  to  40  CFR  parts  51  and  58. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitied 
"Federalism"  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  ofRcials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  Ihe  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Today's  final  response  to  the  remand 
does  not  have  federalism  implications. 
It  will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132.  The 
final  response  to  the  remand  only 
reaffirms  the  previously  promulgated 
ozone  standard  and  would  not  alter  the 
relationship  that  has  existed  under  the 
Clean  Air  Act  for  30  years,  in  which 
EPA  sets  NAAQS  and  the  States 
implement  them  through  submission  of 
SIPs,  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  action. 
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F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  response  to  the  remand, 
which  leaves  imchanged-the  1997  final 
rule,  does  not  have  tribal  implications. 
'  It  will  not  have  substantial  direct  effects 
on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045,  entitled 
"Protection  of  Children  fi'om 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
requires  Federal  agencies  to  ensiue  that 
their  policies,  programs,  activities,  and 
standards  identify  and  assess 
environmental  health  and  safety  risks 
that  may  disproportionately  affect 
children.  To  respond  to  this  order, 
agencies  must  explain  why  the 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
agency. 

This  final  response  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866.  However, 
today's  final  response  to  the  remand, 
reaffirming  the  1997  primary  Oi 
NAAQS,  specifically  takes  into  account 
children  as  the  group  most  at  risk  to  the 
direct  inhalation-related  effects  of  O3 
exposure,  and  was  based  on  studies  of 
effects  on  children's  health  (U.S.  EPA, 
1996a;  U.S.  EPA,  1996b)  and 
assessments  of  children's  exposure  and 
risk  (Johnson  et  al.,  1994;  Johnson  et  al., 
1996a,  b;  Whitfield  et  al.,  1996; 


Richmond,  1997).  The  1997  revision  to 
the  primary  O3  NAAQS  was 
promulgated  to  provide  adequate 
protection  to  the  public,  especially 
children,  agcunst  a  wide  range  of  direct 
Oa-induced  health  effects,  including 
decreased  lung  function,  primarily  in 
children  who  are  active  outdoors; 
increased  respiratory  symptoms, 
primarily  in  highly  sensitive 
individuals;  hospital  admissions  and 
emergency  room  visits  for  respiratory 
causes,  among  children  and  adults  with 
respiratory  disease;  inflammation  of  the 
lung  and  possible  long-term  damage  to 
the  limgs.  This  final  response  to  the 
remand  affirming  the  1997  primary  O3 
NAAQS  maintains  the  level  of 
protection  of  children's  health 
established  by  the  standard  set  in  1997. 
Therefore,  today's  final  action  does 
comply  with  the  requirements  of 
Executive  Order  13045. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  final  response  to  the  remand  is 
not  a  "significant  energy  action"  as 
defined  in  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
TWs  is  because  this  final  response  to  the 
remand  leaves  imchanged  the  1997  final 
rule.  Thus,  Executive  Order  13211  does 
not  apply  to  this  rule. 

/.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volxmtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards.  Today's 
final  response  to  the  remand  does  not 
involve  technical  standards.  Therefore, 
EPA  did  not  consider  the  use  of  any 
voluntary  consensus  standards. 


/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2)  because  it  is  a  reaffirmation  of 
the  O3  NAAQS  promulgated  in  1997. 
Nonetheless,  EPA  will  submit  a  report 
containing  this  response  and  other 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the 
response  in  the  Federal  Register. 
Although  this  final  response  is  not  a 
major  rule,  EPA  will  apply  the  "major 
'  rule"  restrictions  regarding  the  effective 
date;  thus,  the  response  will  be  effective 
60  days  after  publication  in  the  Federal 
Register. 
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Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Sulfur  oxides. 
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RIN  2501-AC89 

Participation  in  HUD  Programs  by 
Faith-Based  Organizations;  Providing 
for  Equal  Treatment  of  All  HUD 
Program  Participants 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
revise  those  HUD  regulations  that 
impose  unwarranted  barriers  to  the 
participation  of  faith-based 
organizations  in  HUD  programs  and 
implement  HUD's  policy  that,  within 
the  framework  of  constitutional  chiut;h- 
state  guidelines,  faith-based 
.organizations  should  be  able  to  compete 
on  an  equal  footing  with  other 
organizations  for  HUD  funding.  HUD 
supports  the  participation  of  faith-based 
organizations  in  its  programs. 
DATES:  Comments  Due  Date:  March  7. 
2003 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Office  of  the 
Rules  Docket  Clerk,  Office  of  General 
Coimsel,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-0500.  Communications  should 
refer  to  the  above  docket  niunber  and 
title.  Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  inspection  and  copying 
between  7:30  a.m.  and  5:30  p.m.  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Wagner,  Director,  Center  for 
Faith-Based  and  Community  Initiatives, 
Department  of  Housing  and  Urban 
Development,  Room  10184,  451  Seventh 
Street,  SW.,  Washington,  DC  20410; 
telephone:  (202)  708-2404  (this  is  not  a 
toll-free  number).  Hearing-  or  speech- 
impaired  individuals  may  access  this 
telephone  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339.  For 
program  specific  information,  contact 
the  following  offices  in  HUD's  Office  of 
Community  Planning  and  Development: 
For  the  HOME  Program  and  the  HOPE 
for  Homeownership  of  Single  Family 
Homes  (HOPE  3),  Virginia  Sardone, 
Director,  Program  Policy  Division, 
Office  of  Affordable  Housing  Programs, 
(202)  708-2864;  for  the  Conmiimity 


Development  Block  Grants  Program, 
Robert  Duncan,  Office  of  Block  Grant 
Assistance  (202)  708-3587:  and  for  the 
remaining  programs,  John  Garrity, 
Office  of  Special  Needs  Assistance 
Programs,  (202)  708-4300.  (These 
numbers  are  not  toll-free  numbers.) 
Hearing-  or  speech-impaired  individuals 
may  access  this  telephone  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Faith-based  organizations  are  an 
important  part  of  the  social  services 
network  of  the  United  States,  offering  a 
multitude  of  social  services  to  those  in 
need.  In  addition  to  places  of  worship, 
faith-based  organizations  may  include 
small  nonprofit  organizations  created  to 
provide  one  program  or  multiple 
services,  as  well  as  neighborhood 
groups  formed  to  respond  to  a  crisis  or 
to  lead  community  renewal.  Faith-based 
groups  everywhere,  either  acting  alone 
or  as  partners  with  other  service 
providers  and  goveriunent  programs, 
serve  the  poor,  and  help  to  strengthen 
families  and  rebuild  communities. 

All  too  often,  however,  federal  policy 
and  programs  have  not  recognized  faith- 
based  groups  as  resources  for  providing 
social  assistance.  Federal,  state,  and 
local  governments  have  often  imposed 
barriers  to  the  participation  of  religious 
organizations  in  social  service  programs, 
including  imwarranted  regulatory 
barriers. 

President  Bush  has  directed  the 
federal  agencies,  including  HUD,  to  take 
steps  to  ensure  that  federal  policy  and 
programs  are  fully  open  to  faith-based 
community  groups  in  a  manner  that  is 
consistent  with  the  Constitution.  The 
Administration  believes  that  faith-based 
groups  possess  an  under-appreciated 
ability  to  meet  the  needs  of  poor 
Americans  and  revitalize  distressed 
neighborhoods.  The  Administration 
believes  that  there  should  be  an  equal 
opportimity  for  all  organizations — both 
faith-based  and  noiueligious — to 
participate  as  partners  in  federal 
programs. 

As  part  of  these  efforts,  President 
Bush  issued  Executive  Order  13198  on 
January  29,  2001.  The  Order  was 
published  in  the  Federal  Register  on 
January  31,  2001  (66  FR  8499). 
Executive  Order  13198  created  Centers 
for  Faith-Based  and  Community 
Initiatives  in  five  cabinet  departments — 
HUD,  Health  and  Himian  Services, 
Education,  Labor,  and  Justice.  The 
Executive  Order  charged  the  Centers  to 
identify  and  eliminate  regulatory, 
contracting,  and  other  programmatic 


obstacles  to.  the  full  participation  of 
faith-based  and  community 
organizations  in  the  provision  of  social 
services  by  their  Departments.  This 
proposed  rule  is  part  of  HUD's  efforts  to 
fulfill  its  responsibilities  imder  the 
Executive  Order. 


U.  This  Proposed  Rule 

A.  Purpose  of  Proposed  Rule 

Consistent  with  the  President's 
initiative,  this  proposed  rule  would 
revise  HUD's  regulations  to  remove 
unwarranted  barriers  to  the  equal 
participation  of  faith-based 
organizations  in  HUD's  programs.  The 
objective  of  this  proposed  rule  is  to 
ensure  that  HUD  programs  are  open  to 
all  qualified  organizations,  regardless  of 
their  religious  character,  and  to 
establish  clearly  the  proper  uses  to 
which  funds  may  be  put,  and  the 
conditions  for  receipt  of  funding. 

B.  HUD  Program  Regulations  Amended 
by  Proposed  Rule 

The  proposed  rule  would  amend  the 
regulations  for  the  following  HUD 
programs: 

1.  HOME  Investment  Partnerships  (24 
CFR  part  92); 

2.  Community  Development  Block 
Grants  (CDBG)  (24  CFR  part  570); 

3.  Hope  for  Homeownership  of  Single 
Family  Homes  (HOPE  3)  (24  CFR  part 
572); 

4.  Housing  Opportunities  for  Persons 
with  AIDS  (HOPWA)  (24  CFR  part 
574); 

5.  Emergency  Shelter  Grants  (ESG)  (24 
CFR  part  576); 

6.  Shelter  Plus  Care  (24  CFR  part  582); 

7.  Supportive  Housing  (24  CFR  part 
583);  and 

8.  Youthbuild  (24  CFR  part  585). 

C.  Proposed  Regulatory  Amendments 

The  proposed  rule  would  make  the 
following  specific  amendments  to 
HUD's  regulations  for  the  programs 
listed  above. 

1 .  Participation  by  Faith-Based 
Organizations  in  HUD  Programs 

The  proposed  rule  would  make  clear 
that  organizations  are  eligible  to 
participate  in  HUD  programs  without 
regard  to  their  religious  character  or 
affiliation,  and  organizations  may  not  be 
excluded  from  the  competition  for  HUD 
funds  simply  because  they  are  religious. 
Specifically,  religious  organizations  are 
eligible  to  compete  for  funding  on  the 
same  basis,  and  under  the  same 
eligibility  requirements,  as  all  other 
nonprofit  organizations.  The  federal 
government,  as  well  as  state  and  local 
governments  administering  funds  under 
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HUD  programs,  are  prohibited  from 
discriminating  against  organizations  on 
the  basis  of  religion  or  their  religious 
character. 

2.  Faith-Based  Activities 

The  proposed  rule  would  describe  the 
requirements  applicable  to  all  recipient 
organizations  regarding  the  use  of  HUD 
funds  for  faith-based  activities. 
Specifically,  a  participating  organization 
may  not  use  direct  HUD  funds  to 
support  inherentiy  religious  activities, 
such  as  worship,  religious  instruction, 
or  proselytization.  If  the  organization 
engages  in  such  activities,  the  activities 
must  be  offered  separately,  in  time  or 
location,  from  the  programs  or  services 
funded  with  HUD  assistance,  and 
participation  must  be  voluntary  for  the 
beneficiaries  of  the  HUD-funded 
programs  or  services.  This  requirement 
ensures  that  HUD  funds  provided 
directly  to  religious  organizations  are 
not  used  to  support  inherently  religious 
activities.  Thus,  HUD  funds  provided 
directly  to  a  participating  organization 
may  not  be  used,  for  example,  to 
conduct  prayer  meetings,  studies  of 
sacred  texts,  or  any  other  activity  that  is 
inherently  religious. 

This  restriction  does  not  mean  that  an 
organization  that  receives  HUD  funds 
cannot  engage  in  inherently  religious 
activities.  It  simply  means  such  an 
organization  cannot  fund  these  activities 
with  direct  HUD  funds.  Thus,  faith- 
based  organizations  that  receive  HUD 
funds  must  take  steps  to  separate,  in 
time  or  location,  their  inherently 
religious  activities  from  the  direct  HUD- 
funded  services  that  they  offer; 

These  restrictions  on  inherently 
religious  activities  do  not  apply  where 
HUD  funds  are  provided  to  religious 
organizations  as  a  result  of  a  genuine 
and  independent  private  choice  of  a 
beneficiary,  provided  the  religious 
organizations  otherwise  satisfy  the 
secular  requirements  of  the  program.  A 
religious  organization  may  receive  such 
funds  as  the  result  of  a  beneficiary's 
genuine  and  independent  choice  if,  for 
example,  a  beneficiary  redeems  a" 
voucher,  coupon,  certificate,  or  similar 
funding  mechanism  that  vvas  provided 
to  that  individual  using  HUD  funds 
under  a  program  that  is  designed  to  give 
that  individual  a  choice  among 
providers. 

3.  Independence  of  Faith-Based 
Organizations 

The  proposed  rule  clarifies  that  a 
religious  organization  that  participates 
in  HUD  programs  will  retain  its 
independence  and  may  continue  to 
carry  out  its  mission,  including  the 
definition,  practice,  and  expression  of 


its  religious  beliefs,  provided  that  ^ 
does  not  use  HUD  funds  to  support  any 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or 
proselytization.  Among  other  things, 
faith-based  organizations  may  use  space 
in  their  facilities  to  provide  HUD- 
funded  services,  without  removing 
religious  art,  icons,  scriptures,  or  other 
religious  symbols.  In  addition,  a  HUD- 
funded  religious  organization  may 
retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

4.  Nondiscrimination  in  Providing 
Assistance 

The  proposed  rule  cleirifies  that  an 
organization  that  participates  in  a  HUD 
program  shall  not,  in  providing  program 
assistance,  discriminate  against  a 
program  beneficiary  or  prospective 
program  beneficiary  on  the  basis  of 
religion  or  religious  belief.  Accordingly, 
religious  organizations,  in  providing 
services  funded  in  whole  or  in  part  by 
HUD,  may  not  discriminate  against 
current  or  prospective  program 
beneficiaries  on  the  basis  of  religion,  a 
religious  belief,  a  refusal  to  hold  a 
religious  belief,  or  a  refusal  to  actively 
participate  in  a  religious  practice. 

5.  Structures  Used  for  Religious 
Activities 

The  proposed  rule  would  also  clarify 
that  HUD  funds  may  not  be  used  for  the 
acquisition,  construction  or 
rehabilitation  of  stnictiu-es  to  the  extent 
that  those  structures  are  used  for 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or  prayer. 
HUD  funds  may  be  used  for  the 
acquisition,  construction,  or 
rehabilitation  of  structiues  only  to  the 
extent  that  those  structiues  are  used  for 
conducting  eligible  activities  under  the 
specific  HUD  program.  Where  a 
structure  is  used  for  both  eligible  and 
inherently  religious  activities,  HUD 
funds  may  not  exceed  the  cost  of  those 
portions  of  the  acquisition, 
construction,  or  rehabilitation  that  are 
attributable  to  eligible  activities. 

6.  Assurance  Requirements 

The  proposed  rule  would  remove 
those  provisions  of  HUD's  regulations 
that  require  only  HUD-funded  religious 
organizations  to  provide  assurances  that 
they  will  conduct  eligible  program 
activities  in  a  manner  that  is  "free  from 
religious  influences."  HUD  imposes  no 
comparable  assiuance  requirements  in 
any  other  context,  and  HUD  believes  it 
is  imfair  to  require  religious 


organizations  alone  to  provide 
additional  assurances,  above  and 
beyond  those  any  other  organization  is 
required  to  provide,  that  they  will 
comply  with  HUD  requirements.  All 
organizations  that  participate  in  HUt) 
programs,  including  religious  ones, 
must  carry  out  eligible  activities  in 
accordance  with  all  program 
requirements  and  other  applicable 
requirements  governing  the  conduct  of 
HUD-funded  activities,  including  those 
prohibiting  the  use  of  direct  HUD  funds 
to  engage  in  inherently  religious 
activities.  In  addition,  to  the  extent  that 
provisions  of  HUD's  regulations 
disqualify  religious  organizations  from 
participating  in  HUD's  programs  merely 
because  they  are  motivated  or 
influenced  by  religious  faith  to  provide 
social  services,  the  proposed  rule 
removes  that  restriction,  which  is 
inconsistent  with  governing  law. 

7.  Inapplicability  of  Executive  Order 
11246 

The  proposed  rule  would  also  amend 
the  CDBG  regulations  to  provide  that 
Executive  Order  11246,  regarding  equal 
employment  opportimity,  and  the 
implementing  regulations  issued  by  the 
Department  of  Labor  at  41  CFR  part  60 
do  not  apply  to  CDBG  grantees.  By  its 
own  terms,  the  Executive  Order  applies 
to  government  contractors  and 
subcontractors,  not  grantees. 

m.  Findings  and  Certifications 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  imder 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  em  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  the  rule  as 
a  result  of  that  review  are  identified  in 
the  dopket  file,  which  is  available  for 
public  inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Sti^et,  SW., 
Washington,  DC  20410-0500. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  proposed  rule  does  not 
impose  any  federal  mandates  on  any 
state,  local,  or  tribal  governments  or  the 
-private  sector  within  the  meaning  of 
Unfunded  Mandates  Reform  Act  of 
1995. 
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Executive  Order  13132^,Federalism 

Executive  Order  13132,  Federalism, 
requires  that  federal  agencies  consult 
with  state  and  local  governments  with 
state  and  local  government  officials  in 
the  development  of  regulatory  policies 
with  federalism  implications.  Consistent 
with  Executive  Order  13132,  we 
specifically  solicit  comment  from  state 
and  local  government  officials  on  this 
proposed  rule. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  the  hours  of 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
proposed  rule  and  in  so  doing  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substcmtial 
number  of  small  entities.  The  proposed 
rule  would  not  impose  any  new  costs, 
or  modify  existing  costs,  applicable  to 
HUD  grantees.  Rather,  the  purpose  of 
the  proposed  rule  is  to  remove 
regulatory  prohibitions  that  currently 
restrict  the  equal  participation  of  faith- 
based  organizations  (large  and  small)  in 
HUD's  programs.  Notwithstanding 
HUD's  determination  that  this  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities,  HUD  specifically  invites 
conunents  regarding  any  less 
biudensome  alternatives  to  this  rule  that 
will  meet  HUD's  objectives  as  described 
in  this  preamble. 

Catalog  of  Federal  Domestic  Assistance 
Numbers  ' 

The  Catalog  of  Federal  Domestic 
Assistance  Numbers  for  the  programs 
affected  by  this  rule  are  14.218, 14.219, 
14.225,  14.227,  14.228,  14.231,  14.235, 
14.237,  14.238,  14.239,  14.241,  14.243, 
14.246,  14.248,  14.512,  14.514,  and 
14.515. 

List  of  Subjects 

24  CFR  Part  92 

Administrative  practice  and 
procediu^.  Grant  programs — housing 


and  commimity  development,  Grant 
programs — Indians,  Indians,  Low  and 
moderate  income  housing. 
Manufactured  homes.  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa, 
Community  development  block  grants, 
Grant  programs — education.  Grant 
programs — housing  and  commmiity 
development,  Guam,  Indians,  Lead 
poisoning.  Loan  programs — housing  and 
community  development,  Low  and 
moderate  income  housing.  New 
communities,  Northern  Mariana  Islands, 
Pacific  Islands  Trust  Territory,  Pockets 
of  poverty,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements,  Small 
cities.  Student  aid.  Virgin  Islands. 

24  CFR  Part  572 

Condominiimis,  Cooperatives,  Fair 
housing,  Government  property.  Grant 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  574 

AIDS/HIV,  Community  facilities. 
Disabled,  Grant  programs — health 
programs.  Grant  programs — housing  and 
community  development.  Grant 
programs — social  programs.  Homeless, 
Housing,  Low  and  moderate  income 
housing.  Nonprofit  organizations,  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements,  Technical  assistance. 


24  CFR  Part  576 


24  CFR  Part  582 


Homeless,  Rent  subsidies.  Reporting 
emd  recordkeeping  requirements. 

24  CFR  Part  583 

Homeless,  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

CFR  Part  585 

Grant  programs — housing  and 
community  development.  Homeless, 
Low  and  very  low- income  families, 
Reporting  and  recordkeeping 
requirements,  Homeless,  Housing,  Low 
and  moderate  income  housing. 
Nonprofit  organizations,  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements.  Technical  assistance. 


For  the  reasons  stated  in  the 
preamble,  HUD  proposes  to  amend  title 
24  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  92— HOME  INVESTMENT 
PARTNERSHIPS  PROGRAM 

1.  The  authority  citation  for  24  CFR 
part  92  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12701- 
12839. 

2.  Revise  §92.257  to  read  as  follows: 

§  92.257    Faith-based  activities. 

(a)  Organizations  that  are  religious  or 
faith-based  are  eligible,  on  the  same 
basis  as  any  other  organization,  to 
participate  in  the  HOME  program. 
Neither  the  federal  government  nor  a 
state  or  local  government  receiving 
funds  under  HOME  programs  shall 
discriminate  against  an  organization  on 
the  basis  of  the  organization's  religious 
character  or  affiliation. 

(b)  Orgcuiizations  that  are  directly 
funded  under  the  HOME  program  may 
not  engage  in  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization,  as  part  of 
the  programs  or  services  funded  under 
this  part.  If  an  organization  conducts 
such  activities,  the  activities  must  be 
offered  separately,  in  time  or  location, 
ft^om  the  programs  or  services  funded 
under  this  part,  and  participation  must 
be  voluntary  for  the  HUD-funded 
programs  or  services. 

(c)  A  religious  organization  that 
participates  in  the  HOME  program  will 
retain  its  independence  from  federal, 
state,  or  local  governments,  and  may 
continue  to  carry  out  its  mission, 
including  the  definition,  practice,  and 
expression  of  its  religious  beliefs, 
provided  that  it  does  not  use  direct 
HOME  funds  to  support  any  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
Among  other  things,  faith-based 
organizations  may  use  space  in  their 
facilities,  without  removing  religious 
art,  icons,  scriptures,  or  other  religious 
symbols.  In  addition,  a  HOME-funded 
religious  organization  retains  its 
authority  over  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organization's  name,  select  its  bocird 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

(d)  An  orgaiuzation  that  participates 
in  the  HOME  program  shall  not,  in 
providing  housing  or  housing 
assistance,  discriminate  against  a 
program  beneficiary  or  prospective 
program  beneficiary  on  the  basis  of 
religion  or  religious  belief. 
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(e)  HOME  funds  may  not  be  used  for 
the  acquisition,  construction,  or 
rehabilitation  of  structures  to  the  extent 
that  those  structiu-es  are  used  for 
inherently  religious  activities.  HOME 
funds  may  be  used  for  the  acquisition, 
construction  or  rehabilitation  of 
structures  only  to  the  extent  that  those 
structures  are  used  for  conducting 
eligible  activities  under  this  part.  Where 
a  structure  is  used  for  both  eligible  and 
inherently  religious  activities,  HOME 
funds  may  not  exceed  the  cost  of  those 
portions  of  the  acquisition, 
construction,  or  rehabilitation  that  are 
attributable  to  eligible  activities. 

3.  In  §92.504,  remove  paragraph 
(c)(3)(x)  and  redesignate  paragraph 
{c)(3)(xi)  as  paragraph  (c)(3)(x). 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

4.  The  authority  citation  for  24  CFR 
part  570  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5301- 
5320. 

5.  Revise  §  570.200(j)  to  read  as 
follows: 

§  570.200    General  policies. 

***** 

(j)  Faith-based  activities.  (1) 
Organizations  that  are  religious  or  faith- 
based  are  eligible,  on  the  same  basis  as 
any  other  organization,  to  participate  in 
the  CDBG  program.  Neither  the  federal 
government  nor  a  state  or  local 
government  receiving  funds  under 
CDBG  programs  shall  discriminate 
against  an  organization  on  the  basis  of 
the  organization's  religious  character  or 
affiliation. 

(2)  Organizations  that  are  directly 
funded  under  the  CDBG  program  may 
not  engage  in  inherendy  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization,  as  part  of 
the  programs  or  services  funded  under 
this  part.  If  an  organization  conducts 
such  activities,  the  activities  must  be 
offered  separately,  in  time  or  location, 
from  the  programs  or  services  funded 
under  this  part,  and  participation  must 
be  voluntary  for  the  beneficiaries  of  the 
HUD-funded  programs  or  services. 

(3)  A  religious  organization  that 
participates  in  the  CDBG  program  will 
retain  its  independence  from  federal, 
state,  or  local  governments  and  may 
continue  to  carry  out  its  mission, 
including  the  definition,  practice,  and 
expression  of  its  religious  beliefs, 
provided  that  it  does  not  use  direct 
CDBG  funds  to  support  any  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
Among  other  things,  faith-based 
organizations  may  use  space  in  their 


facilities  to  provide  CDBG-funded 
services,  without  removing  religious  art, 
icons,  scriptiu^s,  or  other  religious 
symbols.  In  addition,  a  CDBG-funded 
religious  organization  retains  its 
authority  over  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

(4)  An  organization  that  participates 
in  the  CDBG  program  shall  not,  in 
providing  program  assistance, 
discriminate  against  a  program 
beneficiary  or  prospective  program 
beneficiary  on  the  basis  of  religion  or 
religious  belief. 

(5)  CDBG  funds  may  not  be  used  for 
the  acquisition,  construction  or 
rehabilitation  of  structures  to  the  extent 
that  those  structures  are  used  for 
inherently  religious  activities.  CDBG 
funds  may  be  used  for  the  acquisition, 
construction  or  rehabilitation  of 
structxires  only  to  the  extent  that  those 
structiires  are  used  for  conducting 
eligible  activities  under  this  part.  Where 
a  structure  is  used  for  both  eligible  and 
inherently  religious  activities,  CDBG 
funds  may  not  exceed  the  cost  of  those 
portions  of  the  acquisition, 
construction,  or  rehabilitation  that  are 
attributable  to  eligible  activities. 

6.  Amend  §  570.503  as  follows:  ' 

a.  Remove  paragraph  (b)(6); 

b.  Redesignate  paragraphs  (b)(7)  and 
(b)(8)  as  paragraphs  (b)(6)  and  (b)(7), 
respectively;  and 

c.  In  newly  designated  paragraph 
(b)(7)(ii),  remove  all  references  to 
"paragraph  (b)(8)(i)  of  this  section"  and 
in  their  place  add  "paragraph  (b)(7)(i)  of 
this  section". 

7.  Revise  §  570^607  to  read  as  follows:' 

§  570.607    Employment  and  contracting 
opportunities. 

Grantees  shall  comply  with  Section  3 
of  the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u)  and 
■implementing  regulations  at  24  CFR  part 
135. 

PART  572— HOPE  FOR 
HOMEOWNERSHIP  OF  SINGLE 
FAMILY  HOMES  PROGRAM  (HOPE  3) 

8.  The  authority  citation  for  24  CFR 
part  572  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12891. 

9.  Revise  §  572.405(d)  to  read  as 
follows: 

§  572.405    Nondiscrimination  and  equal 
opportunity  requirements. 

***** 

(d)  Faith-based  activities.  (1) 
Organizations  that  are  religious  or  faith- 


based  are  eligible,  on  the  same  basis  as 
any  other  organization,  to  participate  in 
the  HOPE  3  program.  Neither  the  federal 
government  nor  a  state  or  local 
government  receiving  funds  imder  ' 
HOPE  3  programs  shall  discriminate 
against  an  organization  on  the  basis  of 
the  organization's  religious  character  or 
affiliation. 

(2)  Organizations  that  are  directly 
funded  under  the  HOPE  3  program  may 
not  engage  in  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization,  as  part  of 
the  programs  or  services  funded  under 
this  part.  If  an  organization  conducts 
such  activities,  the  activities  must  be 
offered  separately,  in  time  or  location, 
from  the  programs  or  services  funded 
under  this  part,  and  participation  must 
be  voluntary  for  the  beneficiaries  of  the 
HUD-funded  programs  or  services. 

(3)  A  religious  organization  that 
participates  in  the  HOPE  3  program  will 
retain  its  independence  from  federal, 
state,  or  local  governments  and  may 
continue  to  carry  out  its  mission, 
including  the  definition,  practice,  and 
expression  of  its  religious  beliefs, 
provided  that  it  does  not  use  direct 
HOPE  3  funds  to  support  any  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
Among  other  things,  faith-based 
organizations  may  use  space  in  their 
facilities  to  provide  HOPE  3-funded 
services,  without  removing  religious  art, 
icons,  scriptures,  or  other  religious 
symbols.  In  addition,  a  HOPE  3-funded 
religious  organization  retains  its 
authority  over  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

(4)  An  organization  that  participates 
in  the  HOPE  3  program  shall  not,  in 
providing  program  assistance, 
disqfiminate  against  a  program 
beneficiary  or  prospective  program 
beneficiary  on  the  basis  of  religion  or 
religious  belief. 

(5)  HOPE  3  funds  may  not  be  used  for 
the  acquisition,  construction  or 
rehabilitation  of  structures  to  the  extent 
that  those  structures  are  used  for 
inherently  religious  activities.  HOPE  3 
funds  may  be  used  for  the  acquisition, 
construction  or  rehabilitation  of 
structures  only  to  the  extent  that  those 
structures  are  used  for  conducting 
eligible  activities  under  this  part.  Where 
a  structure  is  used  for  both  eligible  and 
inherendy  religious  activities,  HOPE  3 
funds  may  not  exceed  the  cost  of  those 
portions  of  the  acquisition, 
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construction,  or  rehabilitation  that  are 
attributable  to  eligible  activities. 

PART  574— HOUSING 
OPPORTUNITIES  FOR  PERSONS  WITH 
AIDS 

10.  The  authority  citation  for  24  CFR 
parts  574  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12901- 
12912. 

11.  Revise  §  574.300(c)  to  read  as 
follows: 

§574.300    Eligible  activities. 

*        *        *        *        * ' 

(c)  Faith-based  activities.  (1) 
Organizations  that  are  religious  or  faith- 
based  are  eligible,  on  the  same  basis  as 
any  other  organization,  to  participate  in 
the  HOPWA  program.  Neither  the 
federal  government  nor  a  state  or  local 
government  receiving  funds  imder 
HOPWA  programs  shall  discriminate 
against  an  organization  on  the  basis  of 
the  organization's  religious  character  or 
affiliation. 

(2)  Organizations  that  are  directly 
funded  under  the  HOPWA  program  may 
not  engage  in  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization,  as  part  of 
the  programs  or  services  funded  under 
this  part.  If  an  organization  conducts 
such  activities,  the  activities  must  be 
offered  separately,  in  time  or  location, 
from  the  programs  or  services  funded 
under  this  part,  and  participation  must 
be  volxmtary  for  the  beneficiaries  of  the 
HUD-funded  programs  or  services. 

(3)  An  organization  that  participates 
in  the  HOPWA  program  will  retain  its 
independence  from  federal,  state,  or 
local  goverrunents  and  may  continue  to 
carry  out  its  mission,  including  the 
definition,  practice,  and  expression  of 
its  religious  beliefs,  provided  that  it 
does  not  use  direct  HOPWA  funds  to 
support  any  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization.  Among 
other  things,  faith-based  organizations 
may  use  space  in  their  facilities  to 
provide  HOPWA-funded  services, 
without  removing  religious  art,  icons, 
scriptures,  or  other  religious  symbols.  In 
addition,  a  HOPWA-funded  religious 
organization  retains  its  authority  over  its 
internal  governance,  and  it  may  retain 
religious  terms  in  its  organization's 
name,  select  its  board  members  on  a 
religious  basis,  and  include  religious 
references  in  its  organization's  mission 
statements  and  other  governing 
dociunents. 

(4)  An  organization  that  participates 
in  the  HOPWA  program  shall  not,  in 
providing  program  assistance, 
discriminate  against  a  program 


beneficiary  or  prospective  program 
beneficiary  on  the  basis  of  religion  or 
religious  belief. 

(5)  HOPWA  funds  may  not  be  used  for 
the  acquisition,  construction  or 
rehabilitation  of  structures  to  the  extent 
that  those  structiues  are  used  for 
inherently  religious  activities.  HOPWA 
funds  may  be  used  for  the  acquisition, 
construction  or  rehabilitation  of 
structures  only  to  the  extent  that  those 
structures  are  used  for  conducting 
eligible  activities  under  this  part.  Where 
a  structure  is  used  for  both  eligible  and 
inherently  religious  activities,  HOPWA 
funds  may  not  exceed  the  cost  of  those 
portions  of  the  acquisition, 
construction,  or  rehabilitation  that  are 
attributable  to  eligible  activities. 

PART  576— EMERGENCY  SHELTER 
GRANTS  PROGRAM:  STEWART  B. 
McKINNEY  HOMELESS  ASSISTANCE 
ACT 

12.  The  authority  citation  for  24  CFR 
part  576  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  11376. 

13.  Revise  §  576.23  to  read  as  follows: 

§576.23    Faith-based  activities. 

(a)  Organizations  that  are  religious  or 
faith-based  are  eligible,  on  the  same 
basis  as  any  other  organization,  to 
participate  in  the  Emergency  Shelter 
Grants  program.  Neither  the  federal 
government  nor  a  state  or  local 
government  receiving  funds  imder 
Emergency  Shelter  Grants  programs 
shall  discriminate  against  an 
organization  on  the  basis  of  the 
organization's  religious  character  or 
affiliation. 

(b)  Organizations  that  are  directly 
funded  under  the  Emergency  Shelter 
Grants  program  may  not  engage  in 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or 
proselytization  as  part  of  the  programs 
or  services  funded  under  this  part.  If  an 
organization  conducts  such  activities, 
the  activities  must  be  offered  separately, 
in  time  or  location,  from  the  programs 
or  services  funded  under  this  part,  eind 
participation  must  be  voluntary  for  the 
beneficiaries  of  the  HUD-funded  , 
programs  or  services. 

(c)  A  religious  organization  that 
participates  in  the  Emergency  Shelter 
Grants  program  will  retain  its 
independence  from  federal,  state,  or 
loccd  governments  and  may  continue  to 
carry  out  its  mission,  including  the 
definition,  practice,  and  expression  of 
its  religious  beliefs,  provided  that  it 
does  not  use  direct  Emergency  Shelter 
Grants  funds  to  support  any  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 


Among  other  things,  faith-based 
organizations  may  use  space  in  their 
facilities  to  provide  Emergency  Shelter 
Grants-funded  services,  without 
removing  religious  art,  icons,  scriptures, 
or  other  religious  symbols.  In  addition, 
an  Emergency  Shelter  Grants-funded 
religious  organization  retains  its 
authority  over  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,"  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

(d)  An  organization  that  participates 
in  the  Emergency  Shelter  Grants 
program  shall  not,  in  providing  program 
assistance,  discriminate  against  a 
program  beneficiary  or  prospective 
program  beneficiary  on  the  basis  of 
religion  or  religious  belief. 

(e)  Emergency  shelter  grants  may  not 
be  used  for  the  rehabilitation  of 
structiu-es  to  the  extent  that  those 
structures  are  used  for  inherently 
religious  activities.  Emergency  shelter 
grants  may  be  used  for  the  rehabilitation 
of  structures  only  to  the  extent  that 
those  structures  are  used  for  conducting 
eligible  activities  imder  this  part.  Where 
a  structiu«  is  used  for  both  eligible  and 
inherently  religious  activities, 
emergency  shelter  grants  may  not 
exceed  the  cost  of  Uiose  portions  of  the 
rehabilitation  that  are  attributable  to 
eligible  activities. 

PART  582-SHELTER  PLUS  CARE 

14.  The  authority  citation  for  24  CFR 
part  582  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  11403- 
11470b. 

15.  Revise  §  582.115(c)  to  read  as 
follows: 

§  582.1 15    Limitations  on  assistance. 

***** 

(c)  Faith-based  activities.  (1) 
Organizations  that  are  religious  or  faith- 
based  are  eligible,  on  the  same  basis  as 
any  other  organization,  to  participate  in 
the  S+C  program.  Neither  the  federal 
government  nor  a  state  or  local 
government  receiving  funds  under  S+C 
programs  shall  discriminate  against  an 
organization  on  the  basis  of  the 
organization's  religious  character  or 
affiliation. 

(2)  Organizations  that  are  directly 
funded  under  the  S+C  program  may  not 
engage  in  inherently  religious  activities, 
such  as  worship,  religious  instruction, 
or  proselytization  as  part  of  the 
programs  or  services  funded  under  this 
part.  If  an  organization  conducts  such 
activities,  the  activities  must  be  offered 
separately,  in  time  or  location,  from  the 
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programs  or  services  funded  under  this 
part,  and  participation  must  be 
voluntary  for  the  beneficiaries  of  the 
HUD-funded  programs  or  services. 

(3)  A  religious  organization  that 
participates  in  the  S+C  program  will 
retain  its  independence  from  federal, 
state,  or  local  governments  and  may 
continue  to  carry  out  its  mission, 
including  the  definition,  practice  and 
expression  of  its  religious  beliefs, 
provided  that  it  does  not  use  direct  S+C 
funds  to  support  any  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
Among  other  things,  faith-based 
organizations  may  use  space  in  their 
facilities  to  provide  S+C-funded 
services,  without  removing  religious  art, 
icons,  scriptiues,  or  other  religious 
symbols.  In  addition,  an  S+C-funded 
religious  organization  retains  its 
authority  over  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

(4)  An  organization  that  participates 
in  the  S+C  program  shall  not,  in 
providing  program  assistance, 
discriminate  against  a  program 
beneficiary  or  prospective  program 
beneficiary  on  the  basis  of  religion  or 
religious  belief. 


PART  583— SUPPORTIVE  HOUSING 
PROGRAM 

16.  The  authority  citation  for  24  CFR 
part  583  continues  to  read  as  follows: 

Authority:  42  U.S.C.  11389  and  3535(d). 

17.  Revise  §  583.150(b)  to  read  as 
fcdlows: 

§  583.150    Limitations  on  use  of 
assistance. 

***** 

(b)  Faith-based  activities.  (1) 
Organizations  that  are  religious  or  faith- 
based  are  eligible,  on  the  same  basis  as 
any  other  organization,  to  participate  in 
the  Supportive  Housing  Program. 
Neither  the  federal  government  nor  a 
state  or  local  government  receiving 
funds  under  Supportive  Housing 
programs  shall  discriminate  against  an 
organization  on  the  basis  of  the 
oi;ganization's  religious  character  or 
affiliation. 

(2)  Organizations  that  are  directly 
funded  under  the  Supportive  Housing 
Program  may  not  engage  in  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization 
as  part  of  the  programs  or  services 
funded  under  this  part.  If  an 


organization  conducts  such  activities, 
the  activities  must  be  offered  separately, 
in  time  or  location,  from  the  programs 
or  services  funded  under  this  part,  and 
participation  must  be  voluntary  for  the 
beneficiaries  of  the  HUD-funded 
programs  or  services. 

(3)  A  religious  organization  that 
participates  in  the  Supportive  Housing 
Program  will  retain  its  independence 
from  federal,  state,  or  local  governments 
and  may  continue  to  carry  out  its 
mission,  including  the  definition, 
practice,  and  expression  of  its  religious 
beliefs,  provided  that  it  does  not  use 
direct  Supportive  Housing  Program 
funds  to  support  any  inherently 
religious  activities,  such  as  worship, 
religious  instruction,  or  proselytization. 
Among  other  things,  faith-based 
organizations  may  use  space  in  their 
facilities  to  provide  Supportive  Housing 
Program-funded  services,  without 
removing  religious  art,  icons,  scriptiu'es, 
or  other  religious  symbols.  In  addition, 
a  Supportive  Housing  Program-funded 
religious  organization  retains  its 
authority  over  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organization's  name,  select  its  board 
members  on  a  religious  basis,  and 
include  religious  references  in  its 
organization's  mission  statements  and 
other  governing  documents. 

(4)  An  organization  that  participates 
in  the  Supportive  Housing  Program 
shall  not,  in  providing  program 
assistance,  discriminate  against  a 
program  beneficiary  or  prospective 
program  beneficiary  on  the  basis  of 
religion  or  religious  belief. 

(5)  Progrcun  funds  may  not  be  used  for 
the  acquisition,  construction,  or  e 
rehabilitation  of  structures  to  the  extent 
that  those  structures  aTfe  used  for 
inherently  religious  activities.  Program 
funds  may  be  used  for  the  acquisition, 
construction,  or  rehabilitation  of 
structures  only  to  the  extent  that  those 
structiues  are  used  for  conducting 
eligible  activities  under  this  part.  Where 
a  structure  is  used  for  both  eligible  and 
inherently  religious  activities,  program 
funds  may  not  exceed  the  cost  of  those 
portions  of  the  acquisition, 
construction,  or  rehabilitation  that  are 
attributable  to  eligible  activities. 


PART  585— YOUTHBUILD  PROGRAM 

18.  The  authority  citation  for  24  CFR 
part  585  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  8011. 

19.  Revise  §  585.406  to  read  as 
follows: 


§585.406    Faith-based  activities. 

(a)  Organizations  that  are  religious  or 
faith-based  are  eligible,  on  the  same 
basis  as  any  other  organization,  to 
participate  in  the  Youthbuild  program. 
Neither  the  federal  government  nor  a 
state  or  local  government  receiving 
funds  under  Youthbuild  programs  shall 
discriminate  against  an  organization  on 
the  basis  of  the  organization's  religious 
character  or  affiliation. 

(b)  Organizations  that  are  directly 
funded  under  the  Youthbuild  program 
may  not  engage  in  inherently  religious 
activities,  such  as  worship,  religious 
instruction,  or  proselytization,  as  part  of 
the  programs  or  services  funded  under 
this  part.  If  an  organization  conducts 
such  activities,  the  activities  must  be 
offered  separately,  in  time  or  location, 
from  the  programs  or  services  funded 
under  this  part,  and  participation  must 
be  voluntary  for  the  beneficiaries  of  the 
HUD-funded  programs  or  services. 

(c)  A  religious  organization  that 
participates  in  the  Youthbuild  Program 
will  retain  its  independence  from 
federal,  state,  or  local  governments  and 
may  continue  to  carry  out  its  mission, 
including  the  definition,  practice,  and 
expression  of  its  religious  beliefs, 
provided  that  it  does  not  use  direct 

,  Youthbuild  Program  funds  to  support 
any  inherently  religious  activities,  such 
as  worship,  religious  instruction,  or 
proselytization.  Among  other  things, 
faith-based  organizations  may  use  space 
in  their  facilities  to  provide  Youthbuild 
Program-funded  services,  without 
removing  religious  art,  icons,  scriptures, 
or  other  religious  symbols.  In  addition, 
a  Youthbuild  Program-funded  religious 
organization  retains  its  authority  over  its 
internal  governance,  and  it  may  retain 
religious  terms  in  its  organization's 
name,  select  its  board  members  on  a 
religious  basis,  and  include  religious 
references  in  its  organization's  mission 
statements  and  other  governing 
documents. 

(d)  An  organization  that  participates 
in  the  Youthbuild  program  shall  not,  in 
providing  program  assistance, 
discriminate  against  a  program 
beneficiary  or  prospective  program 
beneficiary  on  the  basis  of  religion  or 
religious  belief. 

(e)  Youthbuild  funds  may  not  be  used 
for  the  acquisition,  construction,  or 
rehabilitation  of  structures  to  the  extent 
that  those  structures  are  used  for 
inherently  religious  activities. 
Youthbuild  funds  may  be  used  for  thfi 
acquisition,  construction,  or 
rehabilitation  of  structures  only  to  the 
extent  that  those  structures  are  used  for 
conducting  eligible  activities  under  this 
part.  Where  a  structure  is  used  for  both 
eligible  and  inherently  religious 
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activities,  Youthbuild  funds  may  not  rehabilitation  that  are  attributable  to 

exceed  the  cost  of  those  portions  of  the       secular  activities, 
acquisition,  construction,  or 


Dated:  December  11,  2002. 
Mel  Martinez, 
Secretary. 
|FR  Doc.  03-133  Filed  1-3-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.  84.305G,  84.305H,  84.305J, 
84.305K,  84.305L,  84.305M,  and  84.305W] 

Institute  of  Education  Sciences;  Notice 
Inviting  Applications  for  Grants  To 
Support  Education  Research  for  Fiscal 
Year  (FY)  2003 

SUMMARY:  The  Director  of  the  Institute  of 
Education  Sciences  (Institute) 
announces  seven  FY  2003  competitions 
for  grants  to  support  educational 
research.  The  Director  takes  this  action 
under  the  Education  Sciences  Reform 
Act  of  2002  (Act),  Title  I  of  Public  Law 
107-279.  The  intent  of  these  grants  is  to 
provide  national  leadership  in 
expanding  fundamental  knowledge  and 
understanding  of  education  from  early 
childhood  education  through 
postsecondary  study. 
SUPPLEMENTARY  INFORMATION  Mission  of 
Institute:  A  central  purpose  of  the 
Institute  is  to  provide  parents, 
educators,  students,  researchers, 
policymakers,  and  the  general  public 
with  reliable  information  about 
educational  practices  that  support 
learning  and  improve  academic 
achievement  and  access  to  educational 
opportunities  for  all  students.  In 
carrying  out  its  mission,  the  Institute 


provides  support  for  programs  of 
research  in  areas  of  demonstrated 
national  need.. 

Competitions  in  this  notice:  The 
following  are  the  seven  competitions  in 
this  notice  for  grants  to  support 
educational  research  in  FY  2003: 

•  Preschool  Curriculum  Evaluation 
Research 

•  Interagency  Education  Research,  in 
partnership  with  the  National  Science 
Foundation  and  the  National  Institutes 
of  Health 

•  Cognition  and  Student  Learning 
Research 

•  Reading  Comprehension  Research 

•  Teacher  Quality  Research 

•  Effective  Mathematics  Education 
Research 

•  Social  and  Character  Development 
Research 

Organization  of  Notice:  This  notice  is 
organized  in  a  way  to  be  helpful  to  a 
potential  applicant.'The  notice  provides 
information  on  eligibility;  application 
availability;  data — such  as  key  dates, 
length  of  project  period,  and  program 
contacts — fty  each  competition; 
indication  of  intent  to  apply;  and 
application  procedures. 

Eligible  Applicants:  Applicants  that 
have  the  ability  and  capacity  to  conduct 
scientifically  valid  research  are  eligible 

Key  Dates  and  Contacts 


to  apply.  Eligible  applicants  include, 
but  are  not  limited  to,  non-profit  and 
for-profit  organizations  and  public  and 
private  agencies  and  institutions,  such 
as  colleges  and  universities. 

Request  for  Applications  and  Other 
Information:  Information  regarding 
program  and  application  requirements 
for  each  of  the  competitions  is 
contained  in  the  applicable  Request  for 
Applications  package  (RFA),  which  will 
be  available  at  the  following  Web  site: 
h  ttp  :llwvrw.  ed.gov/offices/lES/ 
funding.html. 

The  RFAs  will  be  available— 

(1)  On  or  before  January  6,  2003  for 
Preschool  Curriculum  Evaluation 
Research,  Reading  Comprehension 
Research,  Cognition  and  Student 
Learning  Research,  and  Interagency 
Education  Research; 

(2)  On  or  before  January  15,  2003  for 
Effective  Mathematics  Education 
Research,  and  Social  and  Character 
Development  Research;  and 

(3)  On  or  before  February  14,  2003  for 
Teacher  Quality. 

Interested  potential  applicants  should 
check  the  Web  site  periodically. 

Information  regarding  selection 
criteria  and  review  procedures  will  also 
be  posted  at  this  Web  site. 


CFDA  number  and  program  of 
research 

Due  date  for  optional 
letter  of  intent 

Deadline  for  receipt  of 
applications 

Project  period 

For  further  information  contact 

Ad  '^fl'vl     PrA^rhonl  niirrinilum 

Jan.  24,  2003 

Jan.  24,  2003 

Jan.  29,  2003 

Jan.  30,  2003 

Mar.  26,  2003  

Mar.  6,  2003  

Mar.  6,  2003  

Mar.  14,  2003  

Mar.  14,  2003  

Mar.  21,2003  

Mar.  21,2003  

Apr.  18,  2003  

Apr.  18,  2003  

Apr.  25,  2003  

Ud  to  48  months 

Caroline  Et>anks 

Evaluation  Research. 

84.305W    Interagency  Edu- 
cation Research. 

84.305H    Cognition  and  Stu- 
dent Learning  Research. 

84.305G    Reading  Comprehen- 
sion Research. 

84.305M    Teacher  Quality  Re- 
search. 

84  SOSK     Effective  Mathe- 

Ud  to  60  months 

Email:  caroline.ebanks@ed.gov 
Mark  Constas 

Up  to  36  months  

Up  to  36  months  

Email:  mark.constas@ed.gov 
Elizabeth  Albro 

Email:  elizabeth.albro@ed.gov 
Elizabeth  Albro 

Ud  to  36  months   

Email:  elizabetti.albro@ed.gov 
Harold  Himmelfarb 

Ud  to  48  months    

Email:  t)ar- 

old.himmelfarb@ed.gov 
Heidi  Schweingrutier 

matics  Education  Research. 
fl4  30'iL     Social  and  Character 

Up  to  48  months  

Email: 

heidi.  sch  weingruber  @  ed.gov 
Tamara  Haegerich 

Development  Research. 

Email:  ta- 
mara.haegerich@ed.gov 

Fiscal  Information:  Although  a  final 
appropriation  for  FY  2003  has  not  been 
enacted,  the  Institute  is  inviting 
applications  now,  in  accordance  with 
the  schedule  in  the  preceding  chart,  so 
that  it  may  be  prepared  to  make  awards 
following  final  action  by  Congress  on 
the  Department's  appropriation  bill.  The 
President's  Budget  for  the  Institute  for 
FY  2003  includes  sufficient  funding  for 
all  of  the  competitions  included  in  this 


notice.  The  actual  award  of  grants  is 
pending  the  availability  of  funds. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  77,  80,  81,  82,  85,  86 
(part  86  applies  only  to  Institutions  of 
Higher  Education),  97,  98,  and  99.  hi 
addition  34  CFR  part  75  is  applicable, 
except  for  the  provisions  in  34  CFR 
75.102,  75.103,  75.105,  75.109(a), 
75.200,  75.201,  75.209,  75.210,  75.217, 


75.219  (except  that  the  Department  may 
select  an  application  for  funding 
without  following  the  applicable 
procedures  if  the  application  was 
evaluated  under  the  preceding 
competition  of  the  program;  the 
application  rated  high  enough  to 
deserve  selection;  and  the  application 
was  not  selected  for  funding  because  the 
application  was  mishandled  by  the 
Department),  75.220  and  75.230. 
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Letter  of  Intent:  A  letter  indicating  a 
jKitential  applicant's  intent  to  submit  an 
application  is  optional,  but  encouraged, 
for  each  application.  The  letter  of  intent 
should  be  submitted  by  e-mail  by  the 
date  listed  in  the  chart  included  in  this 
notice  to  the  following  address:  lES- 
LOI@asciences.com.  Receipt  of  the  letter 
of  intent  will  be  acknowledged  by  e- 
mail. 

The  letter  of  intent  should  not  exceed 
one  page  in  length  and  should  include: 
(1)  A  descriptive  title  and  brief 
description  of  the  research  project;  (2) 
the  name,  institutional  affiliation, 
address,  telephone  number  and  e-mail 
address  of  thiiB  principal  investigator{s); 
and  (3)  the  name  and  institutional 
affiliation  of  any  key  collaborators. 

The  letter  of  intent  should  also:  (1) 
Indicate  the  duration  of  the  proposed 
project;  (2)  provide  an  estimated  budget 
request  by  year  and  a  total  budget 
request;  and  (3)  indicate  in  the  e-mail 
subject  line  the  RFA  number  and  title  of 
the  relevant  program  of  research  as 
indicated  at  the  following  Web  site: 
h  ttp  ://www.  ed.gov/offices/IES/ 
funding. html. 

The  letter  of  intent  is  optional  and  is 
not  binding  on  applicants.  Moreover,  it 
does  not  enter  into  or  affect  the 
subsequent  review  of  applications.  The 
information  in  the  optional  letter  of 
intent  will  help  Institute  staff  estimate 
the  potential  workload  involved  in 
planning  the  review  of  applications. 

Application  Procedures 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998,  (Pub. 


L.  105-277)  and  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999.  (Pub.  L.  106-107) 
encoiurage  us  to  undertake  initiatives  to 
improve  our  grant  processes.  Enhancing 
the  ability  of  individuals  and  entities  to 
conduct  business  with  us  electronically 
is  a  major  part  of  our  response  to  these 
Acts.  Therefore,  we  are  taking  steps  to 
adopt  the  Internet  as  our  chief  means  of 
conducting  transactions  in  order  to 
improve  services  to  our  customers  and 
to  simplify  and  expedite  om-  business 
processes. 

We  are  requiring  that  applications  to 
the  FY  2003  competitions  be  submitted 
electronically  to  the  following  Web  site: 
http://ies.asciences.com.  Information  on 
the  software  to  be  used  in  submitting 
applications  is  available  at  the  same 
Web  site. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

contact  person  associated  with  a 
particular  program  of  research  is  listed 
in  the  chart  included  in  this  notice. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  in  the  chart  included  in  this 
notice. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  program  contact  person.  However, 


the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  9501  et  seq. 
(the  "Education  Sciences  Reform  Act  of 
2002",  Title  1  of  Public  Law  107-279, 
November  ,■>,  2002). 

Dated:  December  30,  2002. 
Grover  |.  Whitehurst, 

Director,  Institute  of  Education  Sciences. 
IFR  Doc.  03-160  Filed  1-3-03;  8:45  am] 
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Presidential  Documents 


Title  3— 

The  President 


(FR  Doc.  03-312 

Filed  1-3-03;  11:03  am) 

Billing  code  3195-01-P 


Notice  of  January  2,  2003 

Continuation   of  the    National    Emergency   With   Respect   to 
Libya 


On  January  7,  1986,  .by  Executive  Order  12543,  President  Reagan  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  United  States  constituted 
by  the  actions  and  policies  of  the  Government  of  Libya.  On  January  8, 
1986,  by  Executive  Order  12544,  the  President  took  additional  measures 
to  block  Libyan  assets  in  the  United  States.  The  President  has  tremsmitted 
a  notice  continuing  this  emergency  to  the  Congress  and  the  Federal  Register 
every  year  since  1986. 

The  crisis  between  the  United  States  and  Libya  that  led  to  the  declaration 
of  a  national  emergency  on  January  7,  1986,  has  not  been  resolved.  Despite 
the  United  Nations  Security  Council's  suspension  of  U.N.  sanctions  against 
Libya  upon  the  Libyan  government's  hand-over  of  the  Pan  Am  103  bombing 
suspects,  Libya  has  not  yet  complied  with  its  obligations  under  U.N.  Security 
Council  Resolutions  731  (1992),  748  (1992),  and  883  (1993),  which  include 
Libya's  obligation  to  accept  respon  sibility  for  the  actions  of  its  officials 
and  pay  compensation. 

Therefore,  in  accordance  with  section  202(d)  of  the  National  Emergencies 
Act  (50  U.S.C.  1622(d)),  I  am  continuing  for  1  year  the  national  emergency 
with  respect  to  Libya.  *This  notice  shall  be  published  in  the  Federal  Register 
and  transmitted  to  the  Congress. 


U^ 
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REMrNDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Irxdusion  or  exclusion  from 
thMS  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  6, 
2003 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Food  lat)eling — 
Nutrient  content  claims; 
definition  of  terni 
healthy;  published  1-6- 
03 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Accounting  and  reporting  of 
financial  instruments, 
comprehensive  income, 
derivatives,  and  hedging 
activities;  published  11-6- 
02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Mississippi;  published  11-5- 
02 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  11-5-02 
Iowa;  published  11-6-02 
Texas;  published  12-5-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Florida;  published  11-21-02 

GENERAL  ACCOUNTING 
OFFICE 

Bid  protest  regulations; 
revision;  publisfied  12-31-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  Medicaid: 
Physicians'  referals  to 
health  care  entities  with 
which  they  have  financial 
j     relationships 

Effective  date  partially 
delayed;  published  12- 
301 


TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Airbus;  published  12-2-02 
Boeing;  published  12-2-02 
Dassault;  published  12-2-02 

Standard  instrument  approach 
procedures;  published  1-6- 
03 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Safety  rating  program; 
consumer  information; 
published  11-5-02 
Defect  and  noncompliance — 
Manufacturer's  remedy 
program;  acceleration; 
published  12-5-02 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
-   Registration  fees  and 

payment  requirements; 

published  9-16-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Perishable  agricultural 

commodities: 

Fresh  and  frozen  foiits  and 
vegetables,  coated  or 
battered;  comments  due 
by  1-15-03;  published  12- 
16-02  [FR  02-31583] 

AMERICAN  BATTLE 
MONUMENTS  COMMISSION 

Freedom  of  Information  Act; 
Implementation;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28900] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmosptieric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Gulf  of  Alaska  groundfish; 
comments  due  by  1-13- 
03;  published  12-12-02 
[FR  02-31368] 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  and  South 
Atlantk:  coastal 


migratory  pelagk; 
resources;  comments 
due  by  1-16-03; 
published  12-17-02  [FR 
02-31699] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  pool  operators  and 
commodity  trading  advisors: 
Commodity  pool  operators; 
otherwise  regulated 
persons  excluded  from 
term  definition;  comments 
due  by  1-13-03;  published 
12-18-02  [FR  02-31847] 
Requirement  to  register  for 
CPOs  of  certain  pools 
and  CTAs  advising  such 
pools;  exemption; 
comments  due  by  1-13- 
03;  published  11-13-02 
[FR  02-28820] 
DEFENSE  DEPARTMENT 
Debts  resulting  from  erroneous 
payments  of  |»ay  and 
allowances;  waiver; 
comments  due  by  1-13-03; 
published  11-14-02  [FR  02- 
28728] 

Procedures;  comments  due 
by  1-13-03;  published  11- 
14-02  [FR  02-28735] 
Personnel  and  general  claims 
and  advance  decision 
requests;  settling  and 
processing;  comments  due 
by  1-13-03;  published  11- 
14-02  [FR  02-28726] 
Procedures;  comments  due 
by  1-13-03;  published  11- 
14-02  [FR  02-28727] 

ENERGY  DEPARTMENT 

Floodplain  and  wetland 
environmental  review 
requirements;  compliance; 
comments  due  by  1-17-03; 
published  11-18-02  [FR  02- 
29071] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
California;  comments  due  by. 

1-16-03;  published  12-17- 

02  [FR  02-31679] 
Air  quality  implementatkjn 
plans;  approval  and 
promulgation;  various 
States: 
Alabama;  comments  due  by 

1-13-03;  published  12-12- 

02  [FR  02-31236] 
Kentucky;  comments  due  by 

1-17-03;  published  12-18- 

02  [FR  02-31667] 
Virginia;  comments  due  by 

1-15-03;  published  12-16- 

02  [FR  02-31469] 


Hazardous  waste  program 
authorizations: 
IMew  Jersey;  comments  due 
by  1-15-03;  published  12- 
16-02  [FR  02-31014] 
Water  supply: 
National  primary  drinking 
water  regulations — 
Chemical  and 
microt>iologlcal 
contaminants;  analytk^al 
method  approval; 
Colitag  method: 
additional  information; 
comments  due  by  1-17- 
03;  published  12-31-02 
[FR  02-32886] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
International  Settlements 
Policy  reform  and 
international  settlement 
rates;  comments  due  by 
1-14-03;  published  12-17- 
02  [FR  02-31604] 
Radio  and  television 
broadcasting; 

Broadcast  and  cable  EEO 
rules  and  policies — 
Part-time  employee 
classification;  comments 
due  by  1-16-03; 
published  12-24-02  [FR 
02-32474] 

FEDERAL  RESERVE 
SYSTEM 

Transactions  between  banks 

and  their  affiliates 

(Regulation  W): 

Credit  extension;  limitation 
of  member  bank's  ability 
to  buy  from  affiliate  under 
exeriiption  to  100%  of 
capital  stock  and  surplus; 
comments  due  by  1-13- 
03;  published  12-12-02 
[FR  02-30635] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Claims  appeal  procedures; 
changes;  comments  due 
by  1-14-03;  published  11- 
15-02  [FR  02-28296] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
National  Institutes  of  Health 
center  grants;  comments 
due  by  1-13-03;  published 
11-12-02  [FR  02-28292] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critk^l  hatMtat 
designations — 


IV 


Federal  Register / Vol.  68,  No.  3 /Monday.  January  6,  2003 /Reader  Aids 


Achyranthes  mutica,  etc. 
(47  plant  species  from 
Hawaii,  HI);  comments 
due  by  1-17-03; 
put)«st>ed  12-18-02  [FR 
02-31876] 
Marine  mammals: 
Incidental  take  during 

specified  activities — 

Florida  manatees; 
watercraft  and 
watercraft  access 
facilities;  comments  due 
by  1-13-03;  puiilished 
11-14-02  [FR  02-28607] 

LABOR  DEPARTMENT 
Mine  Sataty  and  Health 
Administration 

Coal  mine  safety  and  health, 
and  education  and  training: 

Emergency  evacuations; 
emergency  temporary 
standard;  comments  due 
by  1-13-03;  published  12- 
12-02  [FR  02-31358] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Government  property; 
heritage  assets; 
comments  due  by  1-13- 
03;  published  11-12-02 
[FR  02-28084] 

Trade  Agreements  Act; 
exception  for  US-made 
end  products;  comments 
due  by  1-13-03;  published 
11-12-02  [FR  02-28542] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 
Light  water  reactor  electric 
generating  plants; 
voluntary  fire  protection 
requirements;  comments 
due  by  1-15-03;  published 
11-1-02  [FR  02-27701] 
Rulemaking  petitions: 
Christian,  Lawrence  T.,  et 
al.;  comments  due  by  1- 
15-03;  published  11-1-02 
[FR  02-27861] 
Correction;  comments  due 
by  1-15-03;  published 
11-7-02  [FR  02-28360] 

Leyse,  Robert  H.;  comments 
due  by  1-16-03;  published 
12-2-02  [FR  02-30417] 

SECURniES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Research  and  devek>pment 
companies;  nonexclusive  < 
safe  harbor  from 
investment  company 


definition;  comments  due 
by  1-15-03;  published  12- 
3-02  [FR  02-30663] 
Securities,  etc.: 
Sarbames-Oxley  Act  of 
2002;  implementation — 
Auditor  independence, 
requirements;  comments 
chje  by  1-13-03; 
published  12-13-02  [FR 
02-30884] 
SOCIAL  SECURITY 
ADMINISTRATION 
Organizatk>n  and  procedures: 
Federal  claims  collection; 
administrative  wage 
garnishment;  comments 
due  by  1-14-03;  put>lished 
11-15-02  [FR  02-28856] 
Social  security  benefits  and 
supplemental  security 
income:: 

Claimant  identifk:atk>n  pilot 
projects;  comments  due 
by  1-14-03;  published  11- 
15-02  [FR  02-28957] 
STATE  DEPARTMENT 
Exchange  Visitor  Program: 
Student  and  Exchange 
Visitor  Information 
System;  designated 
sponsors  access  to 
database;  comments  due 
by  1-13-03;  published  12- 
12-02  [FR  02-31367] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 
Louisiana;  comments  due  by 
1-13-03;  published  11-12- 
02  [FR  02-28680) 
Ports  and  waterways  safety: 
Calvert  Cliffs  Nuclear  Power 
Plant,  MD;  security  zone; 
comments  due  by  1-16- 
03;  published  10-18-02 
[FR  02-26462] 
TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28645] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airports: 
Passenger  facility  charge 
rule;  air  carriers 
compensation;  revisions; 
comments  due  by  1-13- 
03;  published  11-27-02 
[FR  02-30103] 
Ainvorthiness  directives: 
de  Havilland;  comments  due 
by  1-13-03;  published  11- 
8-02  [FR  02-28409] 


Aerospatiale;  comments  due 
by  1-13-03;  published  12- 
13-02  [FR  02-31471] 

Boeing;  comments  due  by 
1-13-03;  published  11-27- 
02  [FR  02-30027] 

British  Aerospace; 
comments  due  by  1-17- 
03;  published  12-10-02 
[FR  02-31129] 

de  Havilland;  comments  due 
by  1-17-03;  published  11- 
12-02  [FR  02-28617] 

Eurocopter  France; 
comments  due  by  1-17- 
03;  published  12-18-02 
[FR  02-31830] 

Piaggio  Aero  Industries 
S.p.A.;  comments  due  by 
1-13-03;  published  11-21- 
02  [FR  02-29677] 

Pratt  &  Whitney;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-29002] 

Quality  Aerospace,  Inc.; 
comments  due  by  1-13- 
03;  published  11-8-02  [FR 
02-28407] 

Raytheon;  comments  due  t)y 
1-16-03;  published  12-2- 
02  [FR  02-30346] 

Rolls-Royce  pta;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28954] 

Textron  Lycoming; 
comments  due  by  1-13- 
03;  published  11-14-02 
[FR  02-29003] 
Airworthiness  standards: 

Special  conditions — 
Cessna  Model  441 
airplanes;  comments 
due  by  1-17-03; 
published  12-18-02  [FR 
02-31882] 
Class  E  airspace;  comments 

due  by  1-13-03;  published 

11-29-02  [FR  02-29660] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Intennodal  container  chassis 
and  trailers;  general 
inspectk>n,  repair,  and 
maintenance 
requirements;  negotiated 
rulemaking  process;  intent 
to  consider;  comments 
due  by  1-13-03;  published 
11-29-02  [FR  02-30102] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Gas  pipeline  safety 
standards;  regulatory 


review;  comments  due  by 
1-13-03;  published  11-13- 
02  [FR  02-28240] 

TREASURY  DEPARTMENT 

Alcohol,  Tottacco  and 
Firearms  Bureau 

Firearms: 

Imported  explosive  materials 
and  identlficatkxi  marking 
placement;  comments  due 
by  1-14-03;  published  10- 
16-02  [FR  02-26253] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Redemptions  taxable  as 
dividends;  comments  due 
by  1-16-03;  published  10- 
18-02  [FR  02-26449] 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  second  session  of  the 
107th  Congress  has  been 
completed.  It  will  resume 
when  bills  are  enacted  into 
publk:  law  during  the  next 
sessk>n  of  Congress.  A 
cumulative  List  of  Public  Laws 
for  the  second  session  of  the 
107th  Congress  will  appear  in 
the  issue  of  January  31 ,  2003. 

Last  List  December  24,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  putilic  laws.  To 
subscrit>e,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  PENS  will  resume 
servk:e  when  t>ills  are  enacted 
Into  law  during  the  next 
session  of  Congress.  This 
sen/k:e  is  strictly  for  E-mail 
notification  of  new  laws.  The 
text  of  laws  is  not  available 
through  this  service.  PENS 
cannot  respond  to  specific 
Inquiries  sent  to  this  address. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  Is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

inctex.html.  For  information  atxjut  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$11 95.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mall  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Title                                    Stock  Numlier  Price       Revision  Date 

1,  2  (2  Reserved) (869-048-00001-1) 9.00 

3  (1997  Compilation 
and  Parts  100  and 
101) 


(869-048-00002-0) 59.00 

4  (869-048^X3003-8) 9.00 

5  Parts: 

1-699  (869-048-00004-6) 57.00 

700-1 199 (869-048-00005-4) 47.00 

1200-End,  6  (6 

Reserved) (869-048-00006-2) 58.00 

7  Parts: 

1-26  (869-048-00001-1) 4-1.00 

27-52  (869-048-00008-9) 47.00 

53-209 , (869-048-00009-7) 36.00 

210-299 (869-048-00010-1) 59.00 

300-399 (869-048-0001 1-9) 42.00 

400-699 (869-048-00012-7) 57.00 

700-899 (869-048-00013-5) 54.00 

900-999 (869-048-00014-3) 58.00 

1000-1199  (869-048-00015-1) 25.00 

1200-1599  (869-048-00016-0) 58.00 

1600-1899  (869-048-00017-8) '  61.00 

1900-1939  (869-048-0001 8-6) 29.00 

1940-1949  (869-048-000 19-4) 53.00 

1950-1999  (869-048-O0020-8) 47.00 

2000-End (869-048-00021-6) 46.00 


Jan.  1,2002 

'Jan.  1,2002 
"Jan.  1,2002 

Jon.  1,  2002 
Jan.  1,2002 

Jan.  1,  2002 

Jan.  1,2002 
Jan.  1,  2002 
Jan.  1,  2002 
Jan.  1,  2002 
Jan.  1,  2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,  2002 


8  (869-048-00022-4) 58.00       Jan.  1,2002 

9  Parts: 

1-199  (869-048-00023-2) 58.00 

200-End  (869-048-00024-1) 56.00 


Jan.  1,2002 
Jan.  1,2002 

Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,  2002 


10  Parts: 

1-50  : (869-048-00025-4) 58.00 

51-199 (869-048-00026-7) .-  56.00 

200-499 (869-048-00027-5) 44.00 

500-End (869-048-00028-3) 58.00 

11, (869-048-00029-1) 34.00        Jan.  1,  2002 

12  Parts: 

1-199  (869-048-00030-5) 30.00        Jan.  1,  2002 

200-219 (869-048-00031-3) 36.00        Jan.  1,  2002 

220-299 (869-048-00032-1) 58.00        Jan.  1,  2002 

300-499 (869-048-00033-0) 45.00        Jan.  1,  2002 

500-599 (869-048-00034-8) 42.00        Jan.  1,  2002 

600-£nd  (869-048-00035-6) 61.00        Jan.  1,  2002 

13 (869-048-00036-4) 47.00        Jan.  1,  2002 


TMt  Stock  Number 

14  Parts: 

1-59  (869-048-00037-2) 

60-139 (869-048-00038-1) 

140-199 (869-048-00039-9) 

200-1199  (869-O48-00040-2) 

1200-End (869-048-00041-1) 

15  Psrts*  ' 

0-299  ....'. (869-048-00042-9) 

300-799 :..  (869-048-00043-7) 

800-End  (869-O48-00044-5) 

16  Parts: 

0-999  (869-048-00045-3) 

1000-End (869-048-00046-1) 

17  Parts: 

1-199  (869-048-00048-8) 

200-239 (869-048-00049-6) 

240-£nd  (869-048-00050-0) 

18  Parts: 

1-399  (869-048-00051-8) 

400-End  (869-048-00052-6) 

19  Parts: 

1-140  (869-O48-00053-4) 

141-199 (869-048-00054-2) 

200-End  (869-048-00055-1) 

20  Parts: 

1-399  (869-048-00056-9) 

400-499 (869-048-00057-7) 

500-End (869-048-00058-5) 

21  Parts: 

1-99 (869-048-00059-3) 

100-169 (869-048-00060-7) 

170-199 (869-048-00061-5) 

200-299 (869-048-00062-3) 

300-499 (869-048-00063-1) 

500-599 (869-048-00064-0) 

600-799 (869-048-00065-8) 

800-1299 (869-048-00066-6) 

1300-End  ..■. ^ (869-048-00067-4) 

22  Parts: 

1-299  :....  (869-048-00068-2) 

300-End  (869-048-00069-1) 

23 ;..  (869-048-00070-4) 

24  Parts: 

0-199  (869-048-00071-2) 

200-499 (869-O48-O0072-1) 

500-699 (869-048-00073-9) 

700-1699 (869-048-00074-7) 

1700-End (869-048-00075-5) 

25  (869-048-00076-3) 

26  Parts: 

§§1.0-1-1.60  (869-048-00077-1) 

§§1.61-1.169 (869-048-00078-0) 

§§1.170-1.300 (869-048-00079-8) 

§§1.301-1.400 (869-048-00080-1) 

§§1.401-1.440 (869-048-00081-0) 

§§1.441-1.500  (869-048-00082-8) 

§§1.501-1.640 (869-048-00083-6) 

§§1.641-1.850 (869-048-00084-4) 

§§1.851-1.907  (869-048-00085-2) 

§§1.908-1.1000  (869-048-00086-1) 

§§1.1001-1.1400  (869-O48-00087-9) 

§§1.1401-End  (869-048-00088-7) 

2-29  (869-048-00089-5) 

30-39  (869-048-00090-9) 

40-49  (869-048-00091-7) 

50-299 (869-048-00092-5) 

300-499 (869-048-00093-3) 

500-599 (869-048-00094-1) 

600-End  (869-048-00095-0) 

27  Parts: 

1-199  (869-048-00096-8) 


Price       Revision  Date 


60.00 

Jan. 

1.2002 

58.00 

Jan. 

1.2002 

29.00 

Jon. 

1.2002 

47.W 

Jan. 

1.2002 

41.00 

Jan. 

1.2002 

37.00 

Jan 

1.2002 

58.00 

Jan 

1.2002 

40.00 

Jan 

1.2002 

47.00 

Jan 

1,20U2 

57.00 

Jan 

1.2002 

47.00 

Apr 

1.2002 

55.00 

Apr 

1.2002 

59.00 

Apr 

1.2002 

59.00 

Apr 

1.2002 

24.00 

Apr 

1.2002 

57.00 

/^ 

1.2U02 

56.00 

Apr 

1.2002 

29.00 

Apr 

1,2002 

47.00 

Apr 

1.2002 

60.00 

Apr 

1.2002 

60.00 

Apr 

1.2002 

39.00 

Apr 

1,2002 

46.00 

Apr 

1.2002 

47.00 

Apr 

1.2002 

16.00 

Apr 

1,2002 

29.00 

Apr 

1,2002 

46.00 

Apr 

1,2002 

16.00 

Apr 

1.2002 

56.00 

Apr 

1,2002 

22.00 

Apr 

1,2002 

59.00 

Apr 

1,2002 

43.00 

Apr 

1,2002 

......     40.00 

Apr 

1,2002 

57.00 

Apr 

1,2U02 

47.00 

Apr 

1.2002 

29.00 

Apr 

1.2002 

58.00 

Apr 

1,2002 

29.00 

Apr 

1.2002 

68.00 

Apr 

1.2002 

45.00 

Apr 

1,2002 

58.00 

Apr 

1,2002 

55.00 

Apr 

1,2002 

44.00 

Apr 

1.2002 

60.00 

Apr 

1,2002 

47.00 

Apr 

1,2002 

44.00 

*Apr 

1.2002 

57.00 

Apr 

1.2002 

57.00 

Apr 

1,2002 

56.00 

Apr 

1,2002 

58.00 

Apr 

1.2002 

61.00 

Apr 

1,2002 

57.00 

Apr 

1,2002 

39.00 

Apr 

1,2002 

26.00 

Apr 

1.2002 

38.00 

Apr 

1,2002 

57.00 

Apr 

1,2002 

12.00 

^Apr 

1,2002 

16.00 

Apr 

1,2002 

61.00 

Apr 

1.2002 

VI 


Federal  Register / Vol.  68,  No.  3 /Monday,  January  6,  2003 /Reader  Aids 


stock  Number 

(869-048-00097-6) 


Title 

200-£nd  ...: 

28  Parts: 

0-42  ....; (869-048-00098-4)  .. 

43-end  (869-048-00099-2)  .. 

29  Parts: 

0-99  (869-048-00  lOQ-O)  .. 

100-499 (869-048-00101-8)  .. 

500-899 (869-048-00102-6)  .. 

900-1899  (869-048-00103^)  .. 

1900-1910  (§§1900  to 

1910.999)  (869-048-00104-2)  .. 

1910  (§§1910.1000  to 

end)  (869-048-00105-1)  .. 

1911-1925  (869-048-00106-9)  .. 

1926  (869-048-00107-7)  .. 

1927-End '. (869-048-001 08-5)  .. 

30  Parts: 

1-199  (869-048-00109-3)  .. 

200-699 (869-048-00110-7)  .. 

700-End  (869-048-00111-5)  .. 

31  Parts: 

0-199  (869-048-00112-3)  .. 

200-End  (869-048-00113-1)  .. 

32  Parts: 

1-39,  Vol.  I 

1-39.  Vol.  II 

1-39,  Vol.  Ill 

1-190  (869-048-00114-0)  . 

191-399 (869-048-00115-8)  . 

400-629 (869-048-00116-6)  . 

630-699 (869-048-00117-4)  . 

700-799 (869-048-00118-2)  . 

800-End  (869-048-00119-1)  . 

33  Parts: 

1-124  (869-048-00120-4)  . 

125-199 (869-048-00121-2)  . 

200-End  (869-048-00122-1)  . 

34  Parts: 

1-299  (869-048-00123-9)  . 

300-399 (869-048-00124-7)  . 

400-End  (869-048-00125-5)  . 

35  (869-048-00126-3)  . 

36  Parts 

1-199  (869-048-00127-1)  . 

200-299 (869-048-00128-0)  . 

300-End  (869-048-00129-8)  . 

37  (869-048-00130-1)  . 

38  Parts:    . 

0-17  (869-048-00131-0)  . 

18-End  (869-048-00132-8)  . 

39  .-..(869-048-00133-6)  . 

40  Psrtsz 

1-49  (869-048-00134-4)  . 

50-51   (869-048-00135-2)  . 

52  (52.01-52.1018) (869-048-00136-1)  . 

52  (52.1019-End)  (869-048-00137-9)  . 

53-59  (869-048-00138-7)  . 

60(60.1-End)  (869-048-00139-5)  . 

60(Apps)  (869-048-00140-9)  . 

61-62  (869-048-00141-7)  , 

63(63.1-63.599)  (869-048-00142-5)  , 

63  (63.600-63.1199)  (869-048-00143-3) 

63  (63.1200-End)  (869-048-00144-1) 

64-71   (869-048-00145-0) 

72-80  (869-048-00 146-8) 

81-85  (869-048-00147-6) 

86(86.1-86.599-99)  (869-048-00146-4) 

86  (86.600-1 -End)  (869-048-00149-2) 

87-99  (869-048-00150-6) 


Price 

13.00 

58.00 
55.00 

45.00 
21.00 
58.00 
35.00 


42.00 
29.00 
47.00 
59.00 

56.00 
47.00 
56.00 

35.00 
60.00 

15.00 
19.00 
18.00 
56.00 
60.00 
47.00 
37.00 
44.00 
46.00 

47.00 
60.00 
47,00 


36.00 
35.00 
58.00 


57.00 
58.00 


Revision  Date 

Apr.  1,  2002 

July  1,2002 
July  1,2002 

8July  1.2002 
July  1.2002 
July  1,2002 
July  1,2002 


Title 


Stock  Number 


58.00        July  1,2002 


57.00 
40.00 
55.00 
58.00 
29.00 
56.00 
51.00 
38.00 
56.00 
46.00 
61.00 
29.00 
59.00 
47.00 
52.00 
47.00 
57.00 


sjuly  1,  2002 
July  1,  2002 
July  1,  2002 
July  1.2002 

July  1.2002 
July  1.2002 
July  1,2002 

July  1,  2002 
July  1.2002 

2  July  1,  1984 
2  July  1,  1984 
2  July  1,  1984 

July  1,2002 

July  1,2002 

July  1 

July  1 


July 
July 


2002 
2002 
2002 
2002 


July  1,2002 
July  1,2002 
July  I.  2002 


45.00  July  1,2002 

43.00  July  1.2002 

59.00  July  1,2002 

10.00  'July  1,  2002 


July  1.2002 
July  1.2002 
July  1.2002 


47.00        July  1,2002 


July  1.2002 
July  1,2002 


40.00        July  1.2002 


July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
»July  1 


2002 
2002 
2002 
2002 
2002 
2002 
2002 


July  1.2002 
July  1,2002 


July  1. 
July  1. 
July  1. 
July  1. 
July  1, 
«July  1, 
July  1, 
July  1, 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


100-135 (869-048-00151-4)  .. 

136-149 (869-048-00152-2)  .. 

150-189 (869-048-00153-1)  .. 

190-259 (869-048-00154-9)  .. 

260-265 (869-048-00155-7)  .. 

266-299 (869-048-00156-5)  .. 

300-399 (869-048-00157-3)  .. 

400-424 (869-048-00158-1)  .. 

425-699 (869-048-00159-0)  .. 

700-789 (869-048-00160-3)  .. 

790-End  (869-048-00161-1)  .. 

41  Chapters: 

1,  1-1  to  1-10 

1,1-11  to  Appendix.  2  (2  Reserved) 

3-6 

7  

8 

9 

10-17 

18,  Vol.  I,  Ports  1-5  

18,  Vol.  II.  Ports  6-19 

18,  Vol.  Ill,  Parts  20-52 

19-100 

1-100  (869-048-00162-0)  .. 

101  (869-048-00163-8)  . 

102-200 (869-048-00164-6)  . 

201-End  (869-048-00165-4)  ., 

42  Parts: 

•1-399  (869-048-00166-2)  . 

400-429 (869-048-00167-1)  . 

430-End  (869-048-00168-9)  . 

43  Parts: 

•1-999  ...". (869-048-00169-7)  . 

1000-end  (869-048-00170-1)  . 

44  (869-048-00171-9)  . 

45  Parts: 

1-199  ....'. (869-048-001 72-7)  . 

200-499 (869-048-00173-5)  . 

•500-1199 (869-048-00174-3)  . 

1200-End (869-048-00175-1)  . 

46  Parts: 

1-40  (869-048-00176-0)  . 

41-69  (869-048-0Q177-8)  . 

70-89  (869-048-00178-6)  . 

90-139 (869-044-00179-9)  . 

140-155 (869-048-00180-8)  . 

156-165 , (869-048-00181-6)  . 

•166-199  (869-048-00182-4)  . 

•20O-499  (869-048-00183-2)  . 

500-End  (869-048-00184-1)  . 

47  Parts: 

•0-19 : (869-048-00185-9)  . 

20-39  (869-048-00186-7)  . 

40-69  (869-044-00187-0)  . 

70-79  (869-044-00188-8)  . 

80-End (869-044-00189-6)  . 

48  Chapters: 

1  (Ports  1-51)  (869-044-00190-0)  . 

1  (Ports  52-99)  (869-044-00191-8)  . 

2  (Ports  201-299) (869-048-00192-1) 

3-6 (869-048-00193-0)  , 

7-14  (869-044-00194-2) 

15-28  (869-044-00195-1) 

29-End  (869-048-00 196-4) 

49  Psrtsi 

•1-99 (869-048-00197-2) 

100-185 (869-044-00198-5) 

186-199 (869-048-00199-9) 

200-399 (869-044-00200-1) 

400-999 (869-044-00201-9) 

1000-1 199 (869-048-00202-2) 


Price 

Revision  Date 

42.00 

July  1, 

2002 

58.00 

July  1, 

2002 

47.00 

July  1, 

2002 

37.00 

July  1, 

2002 

47.00 

July  1 

2002 

47.00 

July  1 

2002 

43.00 

July  1 

2002 

54.00 

July  1 

2002 

59.00 

July  1 

2002 

58.00 

July  1 

2002 

45.00 

July  1 

2002 

13.00 

3  July  1 

1984 

13.00 

3  July  1 

1984 

14.00 

3  July  1 

1984 

6.00 

3  July  1 

1984 

4.50 

3  July  1 

1984 

13.00 

3  July  1 

1984 

9.50 

iJuly  1 

1984 

13,00 

3  July  1 

1984 

13.00 

3  July  1 

1984 

13.00 

3  July  1 

1984 

13.00 

3  July  1 

1984 

23,00 

July  1 

2002 

43.00 

July  1 

2002 

41.00 

July  1 

2002 

24.00 

July  1 

2002 

56.00 

Oct,  1 

2002 

59.00 

Oct.  1 

,2002 

61.00 

Oct.  1 

,2002 

47.00 

Oct.  1 

,2002 

59.00 

Oct.  1 

,2002 

47.00 

Oct.  1 

,2002 

57.00 

Oct.  1 

,2002 

31.00 

'Oct.  1 

.2002 

47.00 

Oct.  1 

,2002 

57.00 

Oct.  1 

,2002 

44.00 

Oct.  1 

,2002 

37.00 

Oct.  1 

,2002 

14.00 

Oct.  1 

,2002 

41.00 

Oct.  1 

.2001 

24.00 

'Oct.  1 

,2002 

31.00 

'Oct.  1 

,2002 

44.00 

Oct.  1 

,2002 

37.00 

Oct.  1 

,2002 

24.00 

Oct.  1 

.  2002 

57.00 

Oct.  1 

,2002 

45.00 

Oct.  1 

,2002 

36,00 

Oct.  1 

,2001 

58.00 

Oct.  1 

.  2001 

55.00 

Oct.  1 

.2001 

60.00 

Oct.  1 

.2001 

45.00- 

Oct. 

,2UU1 

53.00 

Oct. 

,2002 

30.00 

Oct. 

,2002 

51.00 

Oct. 

,2001 

53.00 

Oct. 

.2001 

38.00 

'Oct. 

.2002 

56.00 

Oct. 

,2002 

60.00 

Oct. 

,2001 

18.00 

Oct. 

,2002 

60.00 

Oct. 

,2001 

58.00 

Oct. 

.2001 

25.00 

Oct. 

.2002 
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Vll 


TMe 


stock  Number 


1200-£nd (869-048-00203-1) 

50  Parts: 

1-199  (869-044-00204-3) 

•200-599 (869-048-00206-5) 

600-End (869-044-00206-0) 

CFR  Index  and  Findings 
Aids (869-048-00047-0) 


Price       Revision  Date 
30.00       Oct.  1,2002" 


63.00 
38.00 
55.00 


Oct.  1,2001 
Oct.  1,2002 
Oct.  1,2001 


59.00       Jan.  1,  2002 


Complete  2001  CFR  set .1,195.00 

Microfictie  CFR  Edition: 

Subscription  (mailed  as  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  290.00 

Complete  set  (one-time  mailing)  247.00 


200] 

2000 
2000 
2000 

1999 


'  Because  Title  3  Is  an  annual  conrpilation,  this  vdunie  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

^Ttie  July  1,  1985  edition  of  32  CFR  Ports  1-189  contains  a  note  only  lor 
Paris  1-39  inclusive.  For  ttie  fuH  text  of  ttie  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  \he  three  CFR  volumes  Issued  as  of  July  1,  1984,  containing 
those  parts. 

^Ihe  July  1,  1985  edition  of  41  CFR  Chapters  1-1(X)  contains  a  note  only 
for  Chapters  T  to  49  Inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  ttwse  chapters. 

"  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2001.  through  January  1,  2002.  The  CFR  voiume  issued  as  of  January  1, 
2001  should  be  retained. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  aOOO.  through  April  1,  2001.  The  CFR  volume  Issued  as  of  April  1,  2000  should 
be  retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2001,  through  April  1,  2002.  The  CFR  volume  Issued  as  of  April  1,  2001  should 
be  refdined. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  Issued  as  of  July  1.  2000  should 
be  retained. 

^No  amendments  to  this  volume  were  promulgated  during  tt>e  period  July 
1,  2001,  through  July  1,  2002.  The  CFR  volume  Issued  as  of  July  1,  2001  should 
be  retained. 

*  No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  2001,  through  October  I,  2002.  the  CFR  volume  issued  as  of  October  I, 
2001  should  be  retoned. 


X 


.  \ 


\ 


•"^ 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Ojfice 

Federal  Register 

,    Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais.  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 


^ 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 

(Rev.  4/23) 


/^^t^/p  vW 


Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 

Vmiuun  J.  Clinton 

\ 

1993 

(Book  I) $51.00 

1993 

(Book  n) <51.00 

1994 

(Book  I) $56.00 

1994 

(Book  U) J52.00 

1995 

(Book  I) , $60.00 

1996 

(Book  n) $65.00 

1996 

(Book  I) 466.00 

1996 

(Book  n) $72.00 

1997 

(Book  I)  ... .$69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) 474.00 

1998  ^ 

(Book  II) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  U) ' $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n) .$63.00 

2000-2001 

(Book  m)    $75.00 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Ad-ninistration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  37 1 954,  Pittsburgh,  PA  (b«  sto) 


"^-^ 


Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

,0f  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Jiui 


n«UCAT10NS  •  PERCOCALS  •  aECTFONC  PnOOUCTS 


Order  Processing  Coda: 

♦7917 

I 1  Y  liiS,  please  send  me 


Charge  your  order.  ^^H^S^ 

It's  Eaeyl  W^  H^bI 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  United  States  Government  Manual  2(X)2/2003, 


S/N  069-000-00145-9  at  $49  ($68.60  foreign)  each. 
Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


-D 


Street  address 


I     I  VISA       LJ  MasterCard  Account 


,  City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

MaywemakeyMiriHnieteldRKavalaUetoodMraiaiers?     [__|  |     | 


Authorizing  signature  9/0/2 

Mail  To:  Superintendent  of  Documents 
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Organization,  functions,  and  authority  delegations: 
Grants  Management  Operations  Division  et  al.,  787-793 

Interior  Department 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 
Antidumping: 
Large  diameter  carbon  and  alloy  seamless  standard,  line, 
and  pressure  pipe  from — 
Mexico;  correction,  845 
Stainless  steel  wire  rod  from — 
Spain,  741 
Applications,  hearings,  determinations,  etc.: 
University  of — 
Texas  at  Austin  et  al.,  741-742 

Judicial  Conference  of  the  United  States 

NOTICES 

Meetings: 
Judicial  Conference  Advisory  Committee  on — 
Civil  Procedure  Rules,  793 

Labor  Department 

See  Occu'pational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Adnlinistration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  793-794 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
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West  Coast  States  and  Western  Pacific  fisheries — 
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Mid-Atlantic  Fishery  Management  Council,  747-748 
Reports  and  guidance  documents;  availability,  etc.: 
Climate  Change  Science  Program;  Strategic  Plan,  748-753 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  797-798 

Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  798-816 
Applications,  hearings,  determinations,  etc.: 
Nuclear  Fuel  Services,  Inc.,  796-797 


Sequoyah  Fuels  Corp.,  797 
Occupational  Safety  and  Health  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Ergonomics  National  Advisory  Committee;  meeting,  794- 
795 

Overseas  Private  Investment  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  816 

Pension  and  Welfare  Benefits  Administration 

PROPOSED  RULES 

Employee  Retirement  Income  Security  Act: 

Fiduciary  responsibility;  automatic  rollovers,  991-994 

Public  Health  Service 

See  Agency  for  Healthcare  Research  and  Quality 
See  Centers  for  Disease  Control  and  Prevention 
See  Health  Resoiuces  and  Services  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  816-817 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange  LLC,  818-819 

National  Association  of  Securities  Dealers,  Inc.,  819-825 

New  York  Stock  Exchange,  Inc.,  826-836 

OneChicago,  LLC,  837-841 

Philadelphia  Stock  Exchange,  Inc.,  841-842 
Applications,  hearings,  determinations,  etc.: 

HSBC  Bank  pic,  817-818 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Pennsylvania,  721-723 

Treasury  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  842-843 

Veterans  Affairs  Department 

NOTICES 

Meetings: 
Women  Veterans  Advisory  Committee,  843 

Outer  burial  receptacle;  private  purchase  in  lieu  of 
government-furnished  graveliner  in  VA  national 
cemetery;  monetary  allowance,  843-844 
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Part  III 

Commerce  Department,  National  Oceanic  and  Atmospheric 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA085/086/089/1 02/1 03— 5046a; 
FRL-7427-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Reorgani2:ation  of  and  Revisions  to 
Administrative  and  General  Conformity 
Provisions;  Documents  Incorporated 
by  Reference;  Recodification  of 
Existing  SIP  Provisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Virginia  State  Implementation  Plan 
(SIP).  The  revisions  consist  of 
substantive  and  format  changes  to 
Virginia's  general  administrative 
provisions  and  definitions, 
reorganization  and  recodification  of  the 
general  conformity  requirements  and 
provisions,  recodification  of  Virginia's 
oxygenated  gasoline  regulation,  and 
revisions  to  the  list  of  technical 
documents  which  Virginia  incorporates 
by  reference  into  its  air  pollution 


control  regulations.  In  this  action,  EPA 
is  also  correcting  typographical  errors 
and  other  errata  currently  found  in  the 
Identification  of  plan  rule  chart.  EPA  is 
approving  these  revisions  in  accordance 
with  the  r^uirements  of  the  Clean  Air 
Act. 

DATES:  This  rule  is  effective  on  March 
10,  2003  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  February  6,  2003.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Harold  A.  Frankford, 
Mailcode  3AP20,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the^ir  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  Virginia,  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford,  (215)  814-2108,  or 
by  e-mail  at  frankford.harold@epa.gov. 
Please  note  that  while  questions  may  be 
posed  via  telephone  and  e-mail,  formal 
comments  must  be  submitted  in  writing, 
as  indicated  in  the  ADDRESSES  section  of 
this  document. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Between  April  30,  1997  and  June  22, 
1999,  the  Commonwealth  of  Virginia 
submitted  a  series  of  formal  revisions  to 


its  SIP.  These  SIP  revisions  consist  of 
the  addition  of  general  administrative 
provisions  and  definitions  (9  VAC  5, 
Chapter  1 70)  submitted  by  Virginia  on 
February  18,  1998,  substantive  and 
format  revisions  submitted  by  Virginia 
on  March  4,  1998  regarding  its  general 
administrative  provisions  and 
definitions  (9  VAC  5,  Chapters  10  and 
20),  a  revision  submitted  by  Virginia  on 
April  20,  1998  which  further 
reorganizes  and  recodifies  the  format  of 
the  Commonwealth's  general  conformity 
requirements  (9  VAC  5,  Chapter  160),  a 
revision  submitted  by  Virginia  on  April 
30,  1997  which  revises  the  format  of 
Virginia's  oxygenated  gasoline 
regulation  (2  VAC  5,  Chapter  480),  and 
a  revision  submitted  by  Virginia  on  June 
22,  1999  which  amends  the  list  of 
documents  which  Virginia  incorporates 
by  reference  (9  VAC  5,  Chapter  20, 
Regulation  5-20-21). 

n.  Summary  of  SIP  Revisions 

A.  Substantive  Revisions  to  Virginia's 
General  Administrative  Provisions  and 
Definitions 

On  February  18,  1998  and  March  4.  ■ 
1998,  Virginia  submitted  substantial 
revisions,  both  in  terms  of  format  and 
substance,  to  its  general  administrative 
provisions  and  definitions.  Whereas 
Virginia's  current  SIP-approved 
administrative  provisions  are  located  in 
Part  II  of  VR-120  or  9  VAC  5  Chapter 
20,  the  revised  structure  splits  these 
general  administrative  provisions  into 
two  major  chapters — Chapter  20 
(General  Provisions)  and  Chapter  170 
(Regulations  for  General 
Administration).  The  individual  9  VAC 
5-1 70  Sections  are  organized  below: 


Regulation  for  general  administration 


Former  citation  in 

Chapters  20  and 

160 


Parti 

5-170-10  .. 
I      5-170-20  .. 

Part  II 

5-170-30  .. 
5-170-60  .. 

Part  V 
i      5-170-120 


5-1 70-1 30A. 
Rart  VI 

5-170-150  ... 
5-170-160  ... 


Definitions 

Use  of  Terms , 

Terms  Defined '. 

General  Provisions 

Applicability 

Availability  of  Information  

Enforcement 

Enforcement  of  Regulation,  Permits  and  Orders 

Right  of  Entry  

Board  Actions 

Local  Ordinances  ; _ 

Conditions  on  Approvals 


5-10-10 

5-10-20 
5-160-20 

5-20-1  OA.-C. 

5-20-150 

5-160-100 

5-20-30A-D. 

5-160-60 

5-20-100 

5-20-60. 
5-20-110 


664 


Federal  Register / Vol.  68,  No.  4 /Tuesday,  January  7,  2003 /Rules  and  Regulations 


Chapter  1 70  citation 


5-170-170 


Regulation  for  general  administration 


Considerations  for  Approval  Actions 


Former  citation  in 

Chapters  20  and 

160 


5-20-140 


In  the  February  18, 1998  and  March 
4,  1998  submittals,  Virginia  also  adds  or 
revises  the  following  definitions  of 
terms: 

Added:  Public  Hearing,  Regulation  of 
the  Board,  These  Regulations,  Virginia 
Register  Act. 

Revised:  Administrative  Process  Act, 
Consent  Agreement,  Consent  Order, 
Director,  Emergency  Special  Order, 
Good  Engineering  Practice,  Order, 
Owner,  Person,  Pollutant,  Source, 
Special  Order,  Virginia  Air  Pollution 
Control  Law,  Volatile  Organic 
Compounds. 

No  Wording  Changes;  Revised 
Citations  Only:  Virginia  has  recodified 
the  following  definitions  from  9  VAC  5- 
10-20  to  9  VAC  5-170-20: 
Administrative  Process  Act, 
Confidential  Information,  Variance,  and 
Virginia  Register  Act.  In  addition, 
Virginia  has  placed  duplicate  versions 
of  the  following  SIP  definitions  found 
elsewhere  in  9  VAC  5  into  Regulation  9 
VAC  5-170-20:  Air  Pollution,  Board, 
Department,  Director,  Emergency, 
Federal  Clean  Air  Act,  Locality,  Virginia 
Air  Pollution  Control  Law,  and  Virginia 
Motor  Vehicle  Emissions  Control  Law. 

In  addition  to  the  recodification, 
Virginia  made  substantive  revisions  to 
the  following  provisions  when 
compared  to  the  wording  of  the 
comparable  SIP-approved  provisions 
formerly  located  in  9  VAC  5,  Chapter 
20:  5-170-30, 5-170-60,  5-170-120, 5- 
170-150.  5-170-160,  and  5-170-170. 
Virginia  revised  the  wording  of  these 
provisions  to  clarify  the  intent  of  the 
rules,  or  to  conform  with  the  statutory 
provisions  of  the  Virginia  Air  Pollution 
Control  Law.  Virginia  has  also  revised 
several  definitions  found  in  Regulation 
5-170-20,  also  to  clarify  the  intent  of 
the  term,  or  in  order  to  conform  with  the 
wording  and  intent  of  the  state  statute. 
Virginia  revised  the  definition  of  the 


term  "volatile  organic  compound"  to 
add  perchloroethylene  as  an  exempt 
VOC  solvent,  and  substantively  revised 
the  wording  of  the  definition  of 
"person"  when  compared  to  that  of  the 
SIP-approved  definition. 

B.  Revisions  to  Virginia 's  General 
Conformity  Provisions 

On  April  20,  1998,  Virginia  revised  its 
SIP-approved  General  Conformity  rules 
(9  VAC  5  Chapter  160)  which  had  been 
incorporated  into  the  Virginia  SIP  at  40 
CFR  Section  52.2420(c)(118).  These 
rules  are  revised  by: 

1.  Revising  9  VAC  5-160-10 
(General),  Section  B. 

2.  Revising  the  definition  of 
"Emergency",  as  defined  in  9  VAC  5- 
160-20. 

3.  Removing  definitions  and 
provisions  from  Chapter  160  which  are 
now  duplicated  in  Chapter  170.  The 
definitions  are  for  the  terms 
Administrative  Process  Act, 
Confidential  Information,  Consent 
Agreement,  Consent  Order,  Emergency 
Special  Order,  Formal  Hearing,  Order, 
Party,  Public  Hearing,  Special  order, 
Variance,  and  Virginia  Register  Act.  The 
provisions  are:  Enforcement  of 
Regulations  and  Orders  (9  VAC  5-160- 
60),  and  Availability  of  Information  (9 
VAC  5-160-100). 

4.  Removing  from  Chapter  160  the 
following  additional  provisions: 
Establishment  of  Regulations  and 
Orders  (9  VAC  5-160-50),  Hearings  and 
Proceedings  (9  VAC  5-160-70),  and 
Appeals  (9  VAC  5-160-100). 

C.  Documents  Being  Incorporated  by 
Reference 

On  June  22,  1999,  Virginia  submitted 
revisions  to  the  list  of  Federal, 
technical,  and  scientific  documents 
which  Virginia  incorporates  by 
reference.  Virginia  lists  these  documents 


in  9  VAC  5,  Chapter  20  (General 
Provisions),  Regulation  5-20-21.  In  this 
submittal,  Virginia  incorporates  by 
reference  the  following  technical  and 
scientific  documents: 

1.  D323-94,  "Standard  Test  Method 
for  Vapor  Pressure  of  Petroleum 
Products  (Reid  Method)"  from  Section 
5,  Volume  05.01  of  the  1989  Annual 
Book  of  American  Society  for  Testing 
Materials  (ASTM)  Standards.  (Replacing 
D323-82) 

2.  D97-93,  "Standard  Test  Method  for 
Pour  Point  of  Premium  Oils"  from 
Section  5,  Volume  05.01  of  the  1989 
Annu^  Book  of  ASTM  Standards. 
(Replacing  D97-87) 

3.  National  Fire  Prevention 
Association  (NFPA)  385,  Standard  for 
Tank  Vehicles  for  Flammable  and 
Combustible  Limits,  1990  Edition.     . 
(Replacing  the  1985  Edition) 

4.  NFPA  30,  Flammable  and 
Combustible  Liquids  Code.  1993  Edition 
(Replacing  the  1987  Edition). 

5.  NFPA  30A,  Automotive  and  Marine 
Service  Station  Code,  1993  Edition 
(Replacing  the  1987  Edition). 

D.  Recodification  of  Virginia's 
Oxygenated  Gasoline  Regulations 

On  April  30, 1997,  Virginia  submitted 
amendments  to  the  Commonwealth's 
oxygenated  gasoline  regulations  as  a 
revision  to  the  SIP.  In  a  separate  action, 
on  February  17,  2000  (65  FR  8051),  EPA 
had  approved  substantive  revisions  to 
Regulation  2  VAC  5-480-20  as  a 
revision  to  the  SIP.  By  this  action,  EPA 
is  approving  revisions  to  the  SIP  which 
recodify  Virginia's  oxygenated  gasoline 
regulation  from  VR  115-04-28  Sections 
1  and  3  through  8  to  2  VAC  5  Chapter 
480,  Regulations  2  VAC  5-480-10,  and 
5-480-30  through  5-480-80, 
respectively.  These  revisions  are 
summarized  in  the  following  chart: 


2  VAC  5  Chapter  480— Regulation  Governing  the  Oxygenation  of  Gasoline 


New  SIP  citation 


Title 


Current  SIP  citation 


5-480-10 
5-^WO-30 
5-^180-40 
5-480-50 
5-^*80-60 
5-480-70 
5-480-80 


Definitions  

Minimum  oxygenate  content 

Nature  of  oxygenates  

Recordkeeping  transfer  requirements  

Gasoline  pump  labeling  

Sampling,  testing  and  oxygen  content  calculations 
Compliance  and  enforcement 


VR1 15-04-28,  section  1. 
VR  115-04-28,  section  3. 
VR115-04-28,  section  4. 
VR  115-04-28,  section  5. 
VR1 15-04-28,  sections. 
VR1 15-04-28,  section  7. 
VR115-04-28,  section  8. 
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HL  EPA's  Evaluation  of  SIP  Revisions 

A.  Definitions 

EPA  has  reviewed  Virginia's  new  and 
revised  definitions  and  has  determined 
that  they  cire  consistent  with  the 
statutory  provisions  of  the  Virginia  Air 
Pollution  Control  Law  and  the 
comparable  requirements  of  the  Clean 
Air  Act  and  40  CFR  part  51.  Virginia 
revised  the  wording  of  several 
definitions  in  order  to  improve  their 
clarity  and  intent.  Virginia  also  has 
substantially  revised  the  definition  of 
"Person"  in  order  to  comply  with 
revisions  to  "Person"  found  in  chapter 
13,  section  10.1.1300  of  Virginia's  Air 
Pollution  Control  Law.  EPA  has 
determined  that  the  same  groups 
covered  by  the  cvurent  SEP  definition  of 
"Person"  are  still  covered  under  the 
wording  of  the  revised  definition,  and 
therefore  concludes  that  the  revised 
definition  of  "Person"  is  equivalent  in 
scope  to  the  cmrent  SIP  definition. 
Virginia  has  also  revised  the  definition 
of  "Volatile  Organic  Compoimd"  by 
including  perchloroethylene  to  the  list 
of  exempt  compounds.  EPA  has 
determined  that  Virginia's  revised 
definition  is  consistent  with  the 
definition  of  "volatile  organic 
compound"  found  at  40  CFR  51.100(s). 

B.  New  and  Revised  Administrative 
Provisions 

EPA  has  reviewed  the  revisions  to  the 
administrative  regulations  of  9  VAC  5, 
Chapter  170,  and  has  determined  that 
the  revised  wording  improves  the  clarity 
and  intent  of  the  provisions,  streamlines 
the  process  of  enforcing  regulations, 
permits  and  orders,  and  defines  the 
procedures  for  determining  the 
applicability  of  a  provision  where 
conflicts  between  provisions  apply.  The 
revised  regulations  strengthen  the 
public  hearing  process  which  local 
agencies  must  follow,  and  provide 
additional  assurances  that  local 
ordinances  will  conform  with  the 
applicable  state  requirements. 

C.  Revised  General  Conformity 
Provisions 

Virginia  had  amended  its  general 
conformity  provisions  so  that  the 
general  and  administrative  provisions  in 
9  VAC  5  Chapter  160  would  be 
combined  with  the  identical  provisions 
of  9  VAC  5,  Chapter  170.  Many  of  the 
definitions  and  administrative 
provisions  in  the  SIP-approved  version 
of  9  VAC  5,  Chapter  160  make  specific 
references  to  Federal  agencies  and  their 
obligation  to  comply  with  state 
requirements.  The  comparative 
requirements  of  9  VAC  5  Chapter  170 
make  no  reference  to  Federal  agencies. 


Instead,  the  term  "Owner"  is  used  in  the 
place  of  "Federal  Agencies".  However, 
the  term  "Owner"  refers  to  "Person" 
which  by  definition  includes 
"Governmental  Bodies."  EPA  has 
determined  this  to  be  an  equivalent 
substitution  for  "Federal  Agency."  In 
addition,  the  term  "Owner"  also  refers 
to  "Bodies  Politic,"  which  EPA 
interprets  to  include  the  Federal 
Goverrunent  and  its  individual  agencies. 
The  term  "Department"  found  in  the  9 
VAC  5-160  provisions  is  not  found  in 
the  consolidated  9  VAC  5-170  rules — 
only  the  term  "Board."  The  SIP, 
however,  has  historically  only  conferred 
power  to  the  Board.  In  addition,  40  CFR 
part  93  does  not  require  "Department" 
to  be  included  in  Virginia's  general 
conformity  rules. 

D.  EPA's  Evaluation  of  Revised 
Incorporation  by  Reference  Provisions 

In  its  support  docinnent 
accompanying  the  June  1999  SIP 
revision  submittal,  Virginia  explained 
that  the  technical  documents  found  in 
Regulation  9  VAC  5-20-21  are  used  to 
make  technical  evaluations  related  to 
new  source  review  and  emission 
standards  for  volatile  organic 
compounds.  Virginia  revised  the  five 
documents  listed  above  to  reflect  the 
latest  available  edition.  EPA  agrees  that 
states  should  use  the  latest  available 
technical  documents  to  assist  in  their 
decisionmaking,  and  therefore  finds 
these  revisions  to  be  acceptable. 

E.  Recodification  of  Virginia 's 
Oxygenated  Gasoline  Regulations 

The  revisions  to  2  VAC  5,  Chapter 
480,  sections  2-480-10  and  2-480-30 
through  2-480-80  consist  only  of 
changes  to  the  citation  format  of 
Virginia's  oxygenated  gasoline  rules. 
There  are  no  substantive  wording 
changes  to  the  current  SIP-approved 
provisions. 

F.  Impact  of  Virginia's  Audit  Privilege 
and  Immunity  Laws  on  These  SIP 
Revisions 

In  1995,  Virginia  adopted  legislation 
that  provides,  subject  to  certain 
conditions,  for  an  environmental 
assessment  (audit)  "privilege"  for 
voluntary  compliance  evaluations 
performed  by  a  regulated  entity.  The 
legislation  further  addresses  the  relative 
burden  of  proof  for  parties  either 
asserting  the  privilege  or  seeking 
disclosure  of  documents  for  which  the 
privilege  is  claimed.  Virginia's 
legislation  also  provides,  subject  to 
certain  conditions,  for  a  penalty  waiver 
for  violations  of  enviromnental  laws 
when  a  regulated  entity  discovers  such 
violations  piu-suant  to  a  voluntary 


compliance  evaluation  and  voluntarily 
discloses  such  violations  to  the 
Commonwealth  and  takes  prompt  and 
appropriate  measures  to  remedy  the 
violations.  Virginia's  Voluntary 
Environmental  Assessment  Privilege 
Law,  Va.  Code  sec.  10.1-1198,  provides 
a  privilege  that  protects  ft-om  disclosure 
documents  and  information  about  the 
content  of  those  documents  that  are  the 
product  of  a  volimtary  environmental 
assessment.  The  Privilege  Law  does  not 
extend  to  dociunents  or  information:  (1) 
That  are  generated  or  developed  before 
the  commencement  of  a  voluntary 
environmental  assessment;  (2)  that  are 
prepared  independently  of  the 
assessment  process;  (3)  that  demonstrate 
a  clear,  imminent  and  substantial 
danger  to  the  public  health  or 
environment;  or  (4)  that  are  required  by 
law. 

On  January  12,  1997,  the 
Commonwealth  of  Virginia  Office  of  the 
Attorney  General  provided  a  legal 
opinion  that  states  that  the  Privilege 
Law,  Va.  Code  sec.  10.1-1198,  precludes 
granting  a  privilege  to  docuiments  and 
information  "required  by  law," 
including  dociunents  and  information 
"required  by  Federal  law  to  maintain 
program  delegation,  authorization  or 
approval,"  since  Virginia  must  "enforce 
Federally  authorized  environmental 
programs  in  a  manner  that  is  no  less 
stringent  than  their  Federal 
counterparts. .  .  ."  The  opinion 
concludes  that  "[rjegarding  section 
10.1-1198,  therefore,  documents  or 
other  information  needed  for  civil  or 
criminal  enforcement  under  one  of  these 
programs  could  not  be  privileged 
because  such  documents  and 
information  are  essential  to  pursuing 
enforcement  in  a  manner  required  by 
Federal  law  to  maintain  program 
delegation,  authorization  or  approval." 

Virginia's  Inununity  Law,  Va.  Code 
sec.  10.1-1199,  provides  that  "[t]o  the 
extent  consistent  with  requirements 
imposed  by  Federal  law,"  any  person 
making  a  voluntary  disclosure  of 
information  to  a  state  agency  regarding 
a  violation  of  an  environmental  statute, 
regulation,  permit,  or  administrative 
order  is  granted  immunity  from 
administrative  or  civil  penalty.  The 
Attorney  General's  January  12,  1997 
opinion  states  that  the  quoted  language 
renders  this  statute  inapplicable  to 
enforcement  of  any  Federally  authorized 
programs,  since  "no  immunity  could  be 
afforded  fi-om  administrative,  civil,  or 
criminal  penalties  because  granting 
such  immunity  would  not  be  consistent 
with  Federal  law,  which  is  one  of  the 
criteria  for  immunity." 

Therefore,  EPA  has  determined  that 
Virginia's  Privilege  and  Immunity 
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statutes  will  not  preclude  the 
Commonwealth  from  enforcing  its 
program  consistent  with  the  Federal 
requirements.  In  any  event,  because 
EPA  has  also  determined  that  a  state 
audit  privilege  and  immunity  law  can 
affect  only  state  enforcement  and  cannot 
have  any  impact  on  Federal 
enforcement  authorities.  EPA  may  at 
any  time  invoke  its  authority  under  the 
Clean  Air  Act,  including,  for  example, 
sections  113.  167,  205,  211  or  213,  to 
enforce  the  requirements  or  prohibitions 
of  the  state  plan,  independently  of  any 
state  enforcement  effort.  In  addition, 
citizen  enforcement  under  section  304 
of  the  Clean  Air  Act  is  likewise 


unaffected  by  this,  or  any,  state  audit 
privilege  or  immunity  law. 

IV.  Corrections  to  the  Chart  in  40  CFR 
52.2020(c)  Siunmarizing  the  Approved 
SIP  Rules 

On  April  21,  2000  (65  FR  21513),  EPA 
approved  the  revised  incorporation  by 
reference  format  for  40  CFR  part  52, 
subpart  W,  §  52.2420(c).  This  chart  lists 
those  Virginia  regulations  which  EPA 
has  incorporated  by  reference  into  the 
Virginia  SIP  as  well  as  their  effective 
dates  in  the  Commonwealth.  After 
review  of  the  chart  as  published  in  the 
April  21,  2000  Federal  Register,  the 
Virginia  Department  of  Environmental 
Quality  informed  EPA  that  the  chart  as 


published  contained  typographical 
errors,  omissions,  and  inacciuate 
information.  On  July  6,  2000  (65  FR 
41592)  and  July  14,  2000  (65  FR  43840), 
correction  notices  were  published 
which  corrected  some,  but  not  all,  of  the 
incorrect  entries.  This  action  corrects 
the  remaining  inaccurate  entries  to  the 
chart  in  §  52.2420(c).  These  corrections 
revise  information  to  air  quality 
provisions  which  are  not  otherwise 
revised  by  the  other  SIP  revisions  being 
evaluated  by  EPA  in  this  action.  The 
information  consists  of  corrected  titles 
of  the  air  quality  regulations,  corrected 
VAC  citations,  and  corrected  effective 
dates  of  some  provisions,  and  are 
summarized  below: 


Federal  Register 

page  (65  FR) 


21321 

21322 
21323 

21324 

21340 
21342 

21343 
21344 

21346 


Entry 


Column  title 


Chapter  20  General  Provisions  (Title) 


5-20-160  

5-20-170  

5-20-180  

5-20-205  

5-40-50  

5-40-310A.-E 

4-40-450  

5-^0-710  

5-40-720   

5-80-1 0/Artlcle  6 


State  Effective  Date  ..., 

State  Effective  Date  

State  Effective  Date  

State  Effective  Date  

Stale  Effective  Date  

Title/Subject 

Stale  citation  (9  VAC  5)  

Explanation  [Former  SIP  Citation] 
Explanation  [Former  SIP  Citation] 
State  citation  (9  VAC  5)  


Article  9  Permits — Major  Stationary  Sources  and  Major  Modifications 
Located  in  Nonatlainmenl  Areas  (Title) 


5-80-2000  

5-80-2080  

5-9-150  

4-91-450  

4-91-460   

Chapter  160  General  Conformity 
Rules  (Title). 


Explanation  [Former  SIP  Citation] 
Explanation  [Former  SIP  Citation] 

State  citation  (9  VAC  5)  

State  citation  (9  VAC  5)  

State  citation  (9  VAC  5)  

State  Effective  Date  


Description  of  correction 


Add  "(Part  llj"  after  "Chapter  20  General  Provi- 
sions". 
Remove  the  date  "7/1/97". 
Remove  the  date  "7/1/97". 
Remove  the  date  "7/1/97". 
Replace  "2/1/97"  with  "1/1/97". 
Replace  "7/1/97"  with  "4/17/95". 
Replace  "Dioxide"  with  "Oxides". 
Replace  "4-40-450"  with  "5-40-450". 
Replace  "120-04-614."  with  "120-04-0614.". 
Replace  "120-04-0613."  with  "120-04-0615.". 
Remove  "Article  6". 
Add  "[    ]"  around  '120-0»-03". 

Replace  '03A."  with  ".03A". 
Replace  ".031."  with  ".031". 
Replace  "5-9-150"  with  "5-91-150". 
Replace  "4-91-450"  with  "5-91-450". 
Replace  "4-91-460"  with  "5-91-460". 
Remove  "1/24/97". 


Similarly,  on  October  19,  2000  (65  FR 
62626).  EPA  approved  a  revision  to  9 
VAC  5  Chapter  30  (Ambient  Air  Quality 
Standards).  This  revision  removed 
section  9  VAC  5-30-20,  the  old  ambient 
air  quality  standards  for  total  suspended 
particulate  matter  (TSP)  from  the 
Virginia  SIP.  The  intent  of  this  action 
was  to  remove  the  entry  for  section  9 
VAC  5-30-20  from  the  chart  in  40  CFR 
52.2420(c).  This  action  will  remove 
section  9  VAC  5-30-20  from  the  chart. 

V.  Final  Action 

EPA  is  approving  the  addition  of  9 
VAC  5,  Chapter  170,  as  well  as  the 
revisions  to  9  VAC  5  Chapters  10,  20, 
and  160  and  2  VAC  5,  Chapter  480  as 
revisions  to  the  Virginia  SIP.  EPA  is  also 
correcting  the  typographical  errors, 
omissions  and  incorrect  information 
found  in  the  chart  of  previously- 
approved  SIP  actions  found  at  40  CFR 
52.2420(c). 


EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  March  10,  2003  without 
further  notice  unless  EPA  receives 
adverse  comment  by  February  6,  2003. 
If  EPA  receives  adverse  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 


this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

VI.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
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impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  smedl 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as  , 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a* 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 


(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  biu-den  imder  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Covut  of  Appeals  for  the 
appropriate  circuit  by  March  10,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
pin-poses  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to  revise 
9  VAC  5  chapters  10,  20,  30,  40,  80,  91, 
160  and  170,  and  2  VAC  5  chapter  480 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter, 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 


Dated:  December  17,  2002. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  lU. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  W— Virginia 

2.  In  §  52.2420,  the  table  in  paragraph 
(c)  is  amended: 

a.  Under  Chapter  10  by  revising  the 
entry  for-5-10-10;  adding  an  entry  for 
5-10-20  at  the  end  of  the  third  entry  for 
5-10-20;  and  removing  entry  VR120- 
01-02. 

b.  Under  Chapter  20  by  revising 
entries  5-20-160,  5-20-170,  5-20-180, 
and  5-20-205;  and  removing  entries  5- 
20-30A.-D.,  5-20-60,  5-20-100.  5-20- 
110,  5-20-140,  5-20-150,  VR120-02- 
14B. 

c.  Under  Chapter  30  by  removing 
entry  5-30-20. 

d.  Under  Chapter  40  by  removing 
entry  4-4-450  and  revising  entries  5- 
40-50,  5-40-3 lOA.-E.,  5-40-710,  and 
5-40-720. 

e.  Under  Chapter  80  by  revising 
entries  5-80-10/ Article  6,  5-80-2000, 
and  5-80-2080. 

f.  Under  Chapter  91  by  removing 
entries  5-9-150,  4-91-450,  and  4-91- 
460. 

g.  Under  Chapter  160  by  revising 
entries  for  5-160-10  and  5- J  60-20;  and 
removing  entries  5-160-50,  5-160-60, 
5-160-70,  5-160-90,  and  5-160-100. 

h.  By  adding  a  new  Chapter  170 
including  headings,  with  numerical 
entries  for  Part  I,  Part  II,  Part  V.  and  Part 
VI. 

i.  Under  2  VAC  5  Chapter  480  by 
removing  entries  VR115-04-28,  Sec.  1, 
VRl  15-04-28,  Sec.  3,  VRl  15-04-28.  • 
Sec.  4,  VR115-04-28.  Sec.  5.  VR115- 
04-28,  Sec.  6,  VRl  15-04-28.  Sec.  7  and 
VRl  15-04-28.  Sec.  8;  and  adding 
entries  5-480-10,  5-480-30,  5-480-40, 
5^80-50.  5-480-60,  5-480-70,  and  5- 
480-80. 

§  52.2420    Identification  of  plan. 


*         * 


(c) 
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EPA— Approved  Regulations  in  the  Virginia  SIP 


State  citation  (9 
VACS) 


Title/sul)ject 


State  effective  date       EPA  approval  date  Explanation  [former  SIP  citation] 


5-10-10  General 


Chapter  10    General  Definitions  [Part  1] 


1/1/98  1/7/03  [Insert  Fed-        120-02-01  Sections  5-10-10A,  B  and  C 

era!  Register  page        are  revised 
citation). 


5-10-20 


Terms  Defined  1/1/98 


1/7/03  [Insert  Fed- 
eral Register  page 
citation]. 


Terms  Added— Public  hearing;  Regula- 
tions for  the  Control  and  Abatement  of 
Air  Pollution,  Regulation  of  the  Board, 
These  regulations. 

Terms  Revised — Good  Engineering  Prac- 
tice, Person,  Volatile  organic  com- 
pound.    ' 

Terms  Deleted  (moved  to  9  VAC  5-170- 
20) — Administrative  Process  Act,  Air 
quality  control  region,  Air  quality  main- 
tenance area.  Confidential  information. 
Consent  Agreement,  Consent  order, 
Emergency  special  order.  Order,  Spe- 
cial order,  Variance. 


Chapter  20    General  Provisions 


5-20-160  Registration 4/17/95  4/21/00  65  FR  120-02-31 

21320. 

5-20-170  Control  Programs 4/17/95  4/21/00  65  FR  120-02-32 

21320. 

5-20-180  Facility  and  Control  Equipment    4/17/95  4/21/00  65  FR  120-02-34 

Maintenance  or  Malfunction  21320. 


5-20-205 


Prevention  of  Significant  Dete- 
rioration Areas. 


1/1/97 


3/23/98  65  FR 
13795. 


Former  Appendix  L — Effective  2/1/92. 


Chapter  40    Existing  Stationary  Sources  [Part  IV] 


Part  I  Special  Provisions 


5-^0-50 


Notification,  Records  and  Re-    4/17/95 
porting. 


4/21/00  65  FR 
21320. 


120-04-05 


Part  11    Emission  Standards 


Article  4    General  Process  Operations  [Rule  4-4] 


5-40-310A.-E  Standard  for  Nitrogen  Oxides  ..     1/1/93  4/28/99  64  FR 

22792. 


120-04-0408 


Article    6  Rubber  Tire  Manufacturing  Operations  [Rule  4-6] 


5-40-710  Facility-and  Control  Equipment    4/17/95  4/21/00  65  FR  120-04-0614 

Maintenance  or  Malfunction  21320. 

5-4O-720  Permits  4/17/95  4/21/00  65  FR  120-04-0615 

21320. 
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EPA— Approved  Regulations  in  the  Virginia  SIP— Continued 


State  citation  (9 
VACS) 


Title/subject 


State  effective'  date       EPA  approval  date 


Explanation  [former  SIP  citation] 


Chapter  80    Permits  for  Stationary  Sources  [Part  Vlil] 


5-80-1 0/Article  6  ....    New  and  Modified  Stationary    4/17/95 
Sources. 


4/21/00  65  FR 
21320. 


120-0&-01 


Article  9  Permits— Major  Stationary  Sources  and  Major  Modifications  Located  in  Nonattainment  Areas.  [120-08-03] 


5-80-2000  Applicability  1/1/93  4/21/00  65  FR 

4/1/99  21320. 


5-80-2080  Compliance  determination  and    1/1/93  4/21/00  65  FR' 

verification   by   performance    4/1/99  21320. 

testing 


.03A  (9/21/99,  64  FR  51047). 


.031  (9/21/99,  64  FR  51047). 


V 


Chapter  160    General  Conformity  Ftules  1/24/97 


5-160-10 

II    • 

5-160-20 


General 

Terms  Defined 


1/1/98  1/7/03  [Insert  Fed- 

,    eral  Register  page 

citation). 

1/1/97 1/7/03  [Insert  Fed- 

1/1/98  eral  Register  page 

citationl. 


Paragraph  5-160-10  is  revised. 


Terms  revised — Emergency. 

Terms  deleted — Administrative  Process 
Act,  Confidential  information,  Consent 
agreement.  Consent  order,  Emergency 
special  order.  Formal  hearing,  Order, 
Party,  Public  hearing.  Special  order. 
Variance,  Virginia  Register  Act. 


Chapter  170    Regulation  for  General  Administration 


Part  I  Definitions 


5-170-10. 


5-170-20. 


Use  of  Terms  .. 
Terms  Defined 


1/1/98 1/7/03-[lnsert  Fed- 
eral Register  page 
citation]. 

1/1/98 1/7/03  [Insert  Fed- 
eral Register  page 
citation]. 


Split  out  from  9  VAC  5-10-10 


Split  out  from  9  VAC  5-10-20  and  5- 
160-20 

Terms  Added — Public  hearing,  Regula- 
tion of  the  Board. 

Terms  Revised  from  4/17/95  version — 
Consent  agreement.  Consent  order. 
Emergency  special  order.  Order, 
Owner,  Person,  Pollutant,  Special 
Order,  Source. 


Part  H    General    Provisons 


5-170-30 


Applicability 


5-170-60 Availability  of  Information 


1/1/98 1/7/03  [Insert  Fed- 
eral Register  page 
citation). 

1/1/98  1/7/03  [Insert  Fed- 
eral Register  page 
citation). 


Split  out  from  9  VAC  5-20-10 


Replaces  9  VAC  5-20-150  and  5-160- 
,     100. 


Part  V    Enforcement 


5-1 70-1 20A.-C 


iJ 


Enforcement    of    Regulations, 
Pemiits  and  Orders 


1/1/98  1/7/03  [Insert  Fed- 
eral Register  page 


170-130A 


Right  of  Entry 1/1/98 


citation]. 
1^/03  [Insert  Fed- 
eral Register  page 
citation]. 


Replaces  9  VAC  5-20-30A.-D.  and  5- 
160-60. 

Replaces  9  VAC  5-20-100. 
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State  citation  (9 
VACS) 


Title/subject 


State  effective  date       EPA  approval  date  Explanation  [former  SIP  citation]  ^ 


Part  VI    Board  Actions 


5-170-150  Local  Ordinances 1/1/98  1/7/03  [Insert  Fed-        Replaces  9  VAC  5-20-60. 

eral  Register  page 

citation]. 
5-170-160  Conditions  on  Approvals 1/1/98  1/7/03  [Insert  Fed-        Replaces  9  VAC  S-20-1 10. 

eral  Register  page 

citation]. 

5-170-170  Considerations    for    Approval    1/1/98  1/7/03  [Insert  Fed-        Replaces  9  VAC  5-20-140. 

Actions.  eral  Register  page 

citation]. 


2  VAC  5  Chapter  480    Regulation  Governing  the  Oxygenation  of  Gasoline 

5-480-10  Definitions  11/1/93;  Recodified       1/7/03  [Insert  Fed-        VR1 15-04-28,  Sec.  1. 

4/1 7/95.  eral  Register  page 

citation]. 

,  *  »  •  •  ♦ 

5-^*80-30  Minimum  oxygenate  content ....    1 1/1/93;  Recodified       1/7/03  [Insert  Fed-        VR1 15-04-28,  Sec.  3. 

4/17/95.  eral  Register  page 

citation]. 

5-480-40  Nature  of  oxygenates  11/1/93;  Recodified       1/7/03  [Insert  Fed-        VR1 15-04-28,  Sec.  4. 

4/17/95.  eral  Register  page 

citation]. 

5-480-50  Record   keeping   and   transfer    1 1/1/93;  Recodified       1/7/03  [Insert  Fed-        VR1 15-04-28,  Sec.  5. 

requirements.  4/17/95.  eral  Register  page 

citation]. 

5-480-60  Gasoline  pump  labeling  11/1/93;  Recodified       1/7/03  [Insert  Fed-        VR1 15-04-28,  Sec.  6. 

4/17/95.  eral  Register  page 

«        '  citation]. 

5-480-70 Sampling,  testing  and  oxygen    11/1/93;  Recodified       1/7/03  [Insert  Fed-        VR1 15-04-28,  Sec.  7. 

content  calculations  4/17/95.  eral  Register  page 

citation]. 

5-480-80  Compliance  and  enforcement  ..     11/1/93;  Recodified       1/7/03  [Insert  Fed-        VR1 15-04-28.  Sec.  8. 

4/17/95.  eral  Register  page 

citation]. 


3.  Section  52.2423  is  revised  by 
adding  paragraph  (r)  to  read  as  follows: 

§52.2423    Approval  status. 


(r)  EPA  approves  as  part  of  the 
Virginia  State  Implementation  Plan  the 
revised  references  to  the  docmnents 
listed  in  Chapter  20,  Section  9  VAC  5- 
20-21  (formerly  Appendix  M),  Sections 
E.4.a.(l),  E.4.a.(2},  and  E.7.a.(l)  through 
E.7.a.{3),  of  the  Virginia  Regulations  for 
the  Control  and  Abatement  of  Air 
Pollution  submitted  by  the  Virginia 
Department  of  Environmental  Quality 
on  June  22,  1999. 

[FR  Doc.  03-93  Filed  1-6-03;  8:45  am] 
BILUNG  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  76 

[MM  Docket  No.  98-204;  FCC  02-303] 

RIN  4223 

Review  of  the  Commission's 
Broadcast  and  Cable  Equal 
Employment  Opportunity  Rules  and 
Policies 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document  the 
Commission  adopts  a  new  broadcast 
Equal  Employment  Opportunity  (EEO) 
rule  in  response  to  the  decision  of  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  MD/DC/DE 
Broadcasters  Association  v.  FCC.  The 
Commission  also  amends  and  modifies 
their  EEO  rules  for  multichannel  video 
programming  distributors  (MVPDs).  The 


EEO  rules  make  clear  that  broadcasters 
and  MVPDs  are  not  required  to  employ 
a  staff  that  reflects  the  racial  or  other 
composition  of  the  commimity  or  to  use 
racial  preferences  in  hiring.  The 
intended  effect  is  to  adopt  effective  EEO 
rules  for  the  broadcasting  and  MVPD 
industries. 

DATES:  Effective  March  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Pulley,  Media  Bureau,  (202)  418- 
1456  or  via  e-mail  at  lpulley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Media  Bureau's  Second 
Report  and  Order  ("^Re-O")  MM  98- 
204;  FCC  02-303,  adopted  November  7, 
2002  and  released  November  20,  2002. 
The  complete  text  of  this  2R8'0  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center.  Room  CY-A257, 
445  12th  Street.  SW.,  Washington,  DC 
and  may  also  be  purchased  fi^m  the 
Commission's  copy  contractor.  Qualex 
International,  Portals  II,  445  12th  Street, 
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SW.,  Room  CY-B-402,  Washington,  DC 
20554,  telephone  (202)  863-2893. 
facsimile  (202)  863-2898,  or  via  e-mail 
q  ualexin  t@aol.com . 

Synopsis  of  Second  Report  and  Order 

I.  Introduction 

1.  In  this  2R&'0,  we  adopt  a  new 
broadcast  equal  employment 
opportunity  ("EEO")  rule  in  response  to 
the  decision  of  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  MD/DC/DE  Broadcasters 
Association  v.  FCC,  236  F.3d  13, 
rehearing  den.  253  F.3d  732  (D.C.  Cir. 
2001),  pert,  denied,  122  S.Ct.  920  (2002) 
("Association").  In  addition,  we  amend 
our  EEO  rules  and  policies  applicable  to 
cable  operators,  and  other  multichannel 
video  programming  distributors 
("MVPDs"),  to  conform  them,  as  much 
as  possible,  to  the  broadcast  EEO  rule. 
The  new  broadcast  EEO  rule  and 
modified  EEO  rules  for  MVPDs,  adopted 
herein,  emphasize  outreach  in 
recruitment  to  all  qualified  job 
candidates  and  ban  discrimination  on 
the  basis  of  race,  color,  religion,  national 
origin  or  gender.  We  are  also  issuing  a 
Third  Notice  ofPtoposed  Rule  Making 
["3rd  NPRM")  requesting  comment  as  to 
the  applicability  of  our  rules  with 
respect  to  part-time  employees. 

n.  Background 

2.  We  have  administered  regulations 
governing  the  EEO  responsibilities  of 
broadcast  licensees  since  1969,  and  of 
cable  television  operators  since  1972. 
Our  responsibilities  in  this  area  were 
codified  with  respect  to  cable  television 
operators  in  1984.  They  were  further 
codified  with  respect  to  television 
broadcast  licensees  and  extended  to 
other  MVPDs  in.l992.  In  1998,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  held  that  the 
Commission's  EEO  program 
requirements  for  broadcasters  were  ' 
unconstitutional  in  Lutheran  Church- 
Missouri  Synod  v.  FCC. 

3.  In  1998,  we  issued  a  Notice  of 
Proposed  Rule  Making  ("NPRM"),  (63 
FR  66104,  December  1,  1998),  for  the 
purpose  of  adopting  EEO  rules  for 
broadcast  licensees  and  MVPDs 
consistent  with  the  Court's  decision  in 
Lutheran  Church.  In  2000,  we  adopted 
new  EEO  program  requirements  for 
broadcasters,  Report  and  Order 
("R&-0"),  (65  FR  7448,  February  15, 
2000).  Substantially  the  same  program 
requirements  were  applied  to  MVPDs. 
The  Commission  explained  that  the  new 
rules  required  more  "than  merely 
refraining  from  discrimination."  They 
also  required  broadcasters  and  MVPDs 
"to  reach  out  in  recruiting  new 


employees  beyond  the  confines  of  their 
circle  of  business  and  social  contacts  to 
all  sectors  of  their  communities 
[because]  *   *   *  repeated  hiring  without 
broad  outreach  may  unfairly  exclude 
minority  and  women  job  candidates 
*  *  *  ."  The  Commission  concluded 
that  nondiscrimination  in  hiring  was 
not  enough  when  not  all  potential 
applicants  have  had  a  fair  opportunity 
to  apply.  "Outreach  in  recruitment  must 
be  coupled  with  a  ban  on  discrimination 
to  effectively  deter  discrimination  and 
ensiu^e  that  a  homogenous  workforce 
does  not  simply  replicate  itself  through 
an  insular  recruitment  and  hiring 
process." 

4.  The  new  rule  contained  two 
primary  requirements — a  prohibition  on 
discrimination  based  on  race,  color, 
religion,  national  origin  or  gender  in 
hiring,  and  a  requirement  that 
broadcasters  reach  out  in  recruiting  new 
employees  to  ensure  that  all  qualified 
individuals  had  an  opportunity  to  apply 
for  and  be  considered  as  job  candidates. 
The  core  of  the  recruitment  requirement 
was  that  broadcasters  widely 
disseminate  information  concerning  all 
job  vacancies.  The  Commission 
concluded  that  this  basic  requirement 
"is  essential  to  meaningful  outreach." 
The  Commission  left  it  largely  to 
broadcasters'  discretion  concerning  how 
they  would  fulfill  this  requirement,  so 
long  as  their  procedures  were  sufficient 
to  ensure  wide  dissemination  of 
information  about  dll  job  openings  to 
the  entire  community. 

5.  In  addition  to  the  basic  requirement 
of  wide  dissemination  of  information 
concerning  job  openings,  the  new  rule 
provided  broadcast  licensees  with  two 
recruitment  options.  Under  "Option  A,"^ 
they  were  required  to  undertake  two 
types  of  supplemental  recruitment 
measures.  "The  first  measure  required 
licensees  to  provide  notification  of  job 
vacancies  to  any  recruitment 
organization  that  requested  such  notice 
from  the  broadcaster.  The  second 
supplemental  measure  under  Option  A 
required  broadcasters  to  participate  in 
additional  recruitment  activities  beyond 
the  traditional  recruitment  that  occurs 
with  individual  vacancies.  These 
additional  measures  were  to  be  selected 
from  an  open-ended  menu  of  types  of 
activities  that  included:  Job  fairs,  job 
banks,  scholarship  programs,  and 
community  events  related  to 
employment  opportunities  in  the 
industry,  among  others.  Broadcasters 
were  permitted  to  comply  with  the 
supplemental  requirement  by 
participating  in  activities  other  than  the 
listed  ones  so  long  as  they  were 
designed  to  disseminate  information 
about  employment  opportunities  to 


candidates  who  might  otherwise  not 
learn  of  them.  Broadcasters  who 
selected  Option  A  were  required  to 
maintain,  but  not  routinely  submit  to 
the  Commission,  records  documenting 
their  compliance  with  the  vyide 
dissemination  and  supplemental 
recruitment  requirements. 

6.  The  Commission  also  adopted  an 
"Option  B"  for  recruitment  that 
permitted  licensees  to  forego  the 
supplemental  recruitment  measures 
required  under  Option  A  and  to  design 
their  own  outreach  program  to  suit  their 
needs,  as  long  as  they  could 
demonstrate  that  their  program  is 
inclusive,  i.e.,  that  it  widely 
disseminated  job  vacancies  throughout 
the  local  community.  The  court  held, 
however,  that  Option  B  was 
unconstitutional  under  the  equal 
protection  component  of  the  Due 
Process  Clause  of  the  Fifth  Amendment. 
The  Commission  filed  for  hearing  and 
rehearing  en  banc,  arguing  that  Option 
B  was  not  essential  to  achieving  its  goal 
of  ensuring  that  broadcasters  engage  in 
broad  outreach  in  recruiting  new 
employees  and  that  it  had  made  plain 
its  intent  that  Option  B  be  severable. 
The  court  denied  rehearing. 

7.  We  issued  the  Second  Notice  of 
Proposed  Rulemaking  ("2NPRM'),  (67 
FR  1704.  January  14.  2002)  to  request 
public  comment  on  the  adoption  of  new 
broadcast  and  MVPD  EEO  rules 
consistent  with  Association.  An  En 
Banc  open  hearing  on  the  proposed 
rules  was  held  before  the  full 
Commission  on  June  24.  2002.  Having 
reviewed  the  suggestions  contained  in 
the  comments  submitted,  both  in 
writing  ^nd  at  the  En  Banc  hearing,  we 
are  adopting  new  EEO  rules  that  consist 
primarily  of  the  elements  of  our  former 
rules  that  the  Court  upheld  as 
constitutional  in  Association,  with 
modifications.  , 

III.  Summary 

8.  In  this  order,  we  adopt  new 
outreach  requirements  applicable  to 
broadcast  and  MVPDs.  \Ve  are  also 
retaining  the  nondiscrimination  rules 
applicable  to  broadcasters  and  MVPDs. 

9.  The  following  is  a  summary  of  the 
three-pronged  outreach  requirement  we 
are  adopting  as  it  relates  to  broadcasters: 

Prong  1:  Widely  disseminate 
information  concerning  each  full-time 
(30  hours  or  more)  job  vacancy,  except 
for  vacancies  filled  in  exigent 
circumstances; 

Prong  2:  Provide  notice  of  each  full- 
time  job  vacancy  to  recruitment 
organizations  that  have  requested  such 
notice;  and 

Prong  3:  Complete  two  (for  broadcast 
employment  units  with  five  to  ten  full- 
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time  employees  or  that  are  located  in 
smaller  markets)  or  four  (for 
employment  units  with  more  than  ten 
full-time  employees  located  in  larger 
markets)  longer-term  recruitment 
initiatives  within  a  two-year  period. 

The  following  is  a  summary  of 
recordkeeping  and  reporting 
requirements: 

(a)  Collect,  but  not  routinely  submit  to 
the  Commission:  (i)  Listings  of  all  full- 
time  job  vacancies  filled  by  the  station 
employment  unit,  identified  by  job  title; 
(ii)  for  each  such  vacancy,  the 
recruitment  sources  used  to  fill  the 
vacancy  (including,  if  applicable, 
organizations  entitled  to  notification, 
which  should  be  separately  identified), 
identified  by  name,  address,  contact 
person  and  telephone  number;  (iii) 
dated  copies  of  all  advertisements, 
bulletins,  letters,  faxes,  e-mails,  or  other 
communications  announcing  vacancies; 
and  (iv)  documentation  necessary  to 
demonstrate  performance  of  the  Prong  3 
menu  options,  e.g.,  job  fairs,  mentoring 
programs;  (v)  the  total  niunber  of 
interviewees  for  each  vacancy  and  the 
referral  source  for  each  interviewee;  and 
(vi)  the  date  each  job  was  filled  and  the 
recruitment  source  that  referred  the 
hiree. 

(b)  Place  in  the  station  public  file 
annually  a  report  including  the 
following:  (i)  A  list  of  all  full-time 
vacancies  filled  during  the  preceding 
year,  identified  by  job  title;  (ii) 
recruitment  source(s)  used  to  fill  tKose 
vacancies  (including  organizations 
entitled  to  notification  of  vacancies 
pursuant  to  Prong  2),  including  the 
address,  contact  person,  and  telephone 
number  of  each  source;  (iii)  a  list  of  the 
recruitment  sources  that  referred  the 
people  hired  for  each  full-time  vacancy; 
(iv)  data  reflecting  the  total  number  of 
persons  interviewed  for  full-time 
vacancies  during  the  preceding  year  and 
the  total  number  of  interviewees 
referred  by  each  recruitment  source;  and 
(v)  a  list  and  brief  description  of  Prong 

3  menu  options  implemented  during  the 
preceding  year. 

(c)  Submit  the  station's  EEO  public 
file  report  to  the  Commission  as  part  of 
the  renewal  application  and  midway 
through  the  license  term  for  the 
Commission's  mid-term  review  for  those 
stations  subject  to  mid-term  review 
(television  stations  with  five  or  more 
full-time  employees  and  radio  stations 
with  more  than  ten  full-time 
employees).  EEO  public  file  reports  for 
the  preceding  two  year  period  will  be 
required  because  broadcasters  have  two 
years  in  which  to  complete  the  Prong  3 
menu  options.  Broadcasters  must  also 
post  the  current  EEO  public  file  report 
on  their  web  site,  if  they  have  one. 


10.  The  same  requirements  will  apply 
to  MVPDs,  except  as  necessary  to 
comply  with  different  statutory 
requirements.  The  Commission  is  also 
required  to  certify  that  MVPD 
employment  units  are  in  compliance 
with  the  EEO  requirements  on  an 
annual  basis.  To  comply  with  the  Prong 
3  requirements,  MVPD  employment 
units  with  six  to  ten  full-time  employees 
and  employment  units  located  in 
smaller  markets  will  be  required  to 
imdertake  one  recruitment  initiative 
each  year  and  larger  employment  units 
located  in  larger  markets  two 
recruitment  initiatives  per  year.  MVPD 
employment  units  are  not  subject  to  a 
renewal  process  at  the  Commission. 
Pursuant  to  section  634(e)(2)  of  the 
Communications  Act,  the  Commission 
is  required  to  conduct  a  more  thorough 
review  of  each  cable  employment  unit's 
EEO  compliance  every  five  years. 
Hence,  MVPDs  with  six  or  more  full- 
time  employees  will  submit  a  copy  of 
their  most  recent  EEO  public  inspection 
file  report  to  the  Commission  every  five 
years. 

11.  The  Commission  has  implemented 
the  MVPD  annual  reporting  requirement 
under  section  634  by  FCC  Forms  395- 

A  (cable  operators)  and  395-M  (other 
MVPDs).  We  will  create  a  new  Form 
396-C  for  all  MVPDs  that  will 
encompass  the  same  information 
concerning  the  unit's  EEO  outreach 
efforts  that  was  formerly  required  in 
FCC  Forms  395-A  and  395-M.  The 
prior  forms  were  also  used  to  collect 
data  concerning  the  race/ethnicity  and 
gender  of  the  unit's  workforce.  The  form 
we  are  adopting  today  will  not  .^ 
encompass  such  data  because,  as 
indicated  below,  we  will  defer  action  on 
the  collection  of  workforce  data. 

12.  We  are  not  acting  at  this  time  on 
issues  raised  in  the  2NPRM  concerning 
the  broadcast  annual  employment  report 
(FCC  Form  395-B),  which  has  in  the 
past  been  used  to  collect  data 
concerning  the  workforces  of  broadcast 
employment  units,  including  data 
concerning  the  race/ethnicity  and 
gender  of  those  workforces.  We  are 
similarly  not  acting  on  a  comparable 
form  for  MVPDs.  The  Office  of 
Mcmagement  and  Budget  ("OMB") 
adopted  new  standards  for  classifying 
data  on  race  and  ethnicity  in  1997  that 
must  be  incorporated  in  any  such  forms 
beginning  in  2003.  We  must  incorporate 
these  new  standards  in  our  future  forms. 
In  addition,  a  party  has  raised  issues 
concerning  the  collection  and 
processing  of  the  forms.  Because  the 
employment  reports  are  filed  on 
September  30  of  each  year,  the  next 
reports  would  not  be  due  earlier  than 
September  30,  2003. 


IV.  Discussion 

A.  Statutory  Authority  for  EEO  Program 
Requirements  and  Anti-Discrimination 
Rules 

1.  EEO  Rules  Applicable  to 
Multichannel  Video  Programming 
Distributors 

13.  The  Commission  is  explicitly 
authorized  by  section  634  of  the     - 
Communications  Act  to  adopt  and 
enforce  the  MVPD  EEO  rules.  Indeed, 
section  634  requires  us  to  enforce  EEO 
rules  for  MVPDs. 

14.  Although  the  Commission  is 
required  by  section  634  to  enforce  EEO 
ruless  for  the  MVPD  industry.  Congress 
built  into  section  634  flexibility  by 
allowing  the  Commission  to  implement 
MVPD  EEO  rules  by  rulemaking  rather 
than  simply  prescribing  MVPD  EEO 
requirements  by  statute;  by  stating  in 
section  634(d)(2)  that  the  "rules  shall 
specify  the  terms  under  which"  an 
entity  shall  take  the  actions  specified  in 
that  section;  and  by  providing  in  section 
634(d)(4)  that  the  Conunission  may 
amend  the  MVPD  EEO  rules  "fi-om  time 
to  time  to  the  extent  necessary  to  carry 
out  the  provisions  of  this  section."  Our 
rulemaking  authority,  particularly  under 
sections  634(d)(2)  and  634(d)(4),  permits 
us  to  adopt  new,  race-neutral  outreach 
requirements  and  to  revise  the  FCC 
Forms  filed  by  MVPDs  to  make  them 
consistent  with  our  modified  broadcast 
EEO  rules. 

15.  Section  634(d)(2)  obligates  the 
Commission  to  implement  the  listed 
requirements  only  "to  the  extent 
possible,"  consistent  with  other 
conflicting  requirements  or  limitations. 
The  court's  decision  in  Association 
delineates  constitutional  limitations 
with  which  we  must  reconcile  the 
MVPD  EEO  rules.  We  believe  that 
section  634(d)(2)  permits  the 
Commission  to  eliminate  those 
provisions  of  the  MVPD  EEO  rules  that 
are  similar  to  those  struck  down  by  the 
court  in  Association  because  it  is  not 
"possible"  for  the  Commission  to 
enforce  a  provision  that  a  court  has 
found  unconstitutional.  We  modify  the 
MVPD  EEO  rules  in  this  2R60  to 
remove  provisions  similar  to  those 
found  unconstitutional  in  Association. 
We  also  revise  the  forms  filed  by 
MVPDs  to  conform  them  with  our 
modified  rules. 

2.  EEO  Rules  Applicable  to  Broadcasters 

16.  In  1992,  Congress  enacted  section 
334  of  the  Communications  Act  as  part 
of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992, 
Pub.  L.  192-385,  106  Stat.  1460  ("1992 
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Cable  Act").  Section  334  provides  that 
['the  Commission  shall  not  revise:" 
I    (1)  The  regulations  concerning  equal 
Employment  opportunity  as  in  effect  on 
September  1,  1992  (47  CFR  73.2080)  as  ■ 
Such  regulations  apply  to  television 
broadcast  station  licensees  and 
permittees;  or 

(2)  The  forms  used  by  such  licensees 
and  permittees  to  report  pertinent 
employment  data  to  the  Commission,  47 
U.S.C.  334(a). 

The  Conference  Report  accompanying 
this  legislation  indicates  that  section 
^34  "codifies  the  Commission's  equal 
employment  opportunity  rules,  47  CFR 
73.2080"  for  television  licensees  and 
permittees.  Section  334  thus  grants  the 
Commission  explicit  authority  to 
t'egulate  the  EEO  practices  of  television 
broadcasters.  Section  334  was  enacted 
ps  part  of  section  22  of  the  1992  Cable 
Act,  which  sets  forth  Congressional 
findings  that,  despite  existing  FCC  EEO 
hiles,  there  were  few  women  and 
tninorities  in  managerial  positions  in 
the  MVPD  and  broadcast  industries;  that 
increased  employment  of  women  and 
ininorities  in  managerial  positions  will 
advance  the  national  policy  favoring 
diversity  of  viewpoints  in  the  electronic 
tnedia;  and  that  rigorous  enforcement  of 
EEO  rules  is  required  to  effectively  deter 
racial  and  gender  discrimination. 

^.  Congressional  Ratification 

17.  The  Commission  has  maintained 
liondiscrimination  and  EEO  program 
requirements  for  broadcasters  for  more 
^an  30  years.  In  1968,  the  Commission 
concluded  that  the  national  policy 
against  discrimination  and  the  fact  that 
broadcasters  are  licensed  ynder  the 
Conunimications  Act  to  operate  in  the 
public  interest  required  the  Commission 
to  consider  allegations  of  employment 
discrimination  in  licensing  broadcast 
$tations.  In  1969,  the  Commission 
adopted  rules  prohibiting  broadcast 
Stations  from  discriminating  against  any 
person  in  employment  on  the  basis  of 
race,  color,  religion,  or  national  origin, 
and  requiring  stations  to  maintain  a 
program  designed  to  ensure  equal 
opportunity  in  every  aspect  of  station 
employment.  It  reiterated  its  view  that 
discriminatory  employment  practices 
are  incompatible  with  a  station's 
obligation  to  operate  in  the  public 
interest,  and  relied  on  sections  4(i),  303, 
307,  308,  309  and  310  in  adopting  the 
new  rules.  Relying  on  its  authority  to 
license  and  regulate  broadcasters  in  the 
public  interest,  the  Commission  has 
revised  and  extended  its  rules  on 
numerous  occasions  since  1969  to,  inter 
alia,  refine  its  EEO  program 
requirements,  require  licensees  to  file 
information  concerning  these  programs 


and  other  statistical  employment 
information  with  the  Commission,  and 
prohibit  discrimination  against,  and 
require  outreach  to,  women. 

18.  Over  the  last  30  years,  the 
Commission  has  vigorously  enforced  its 
EEO  requirements,  sanctioning 
broadcast  licensees  in  numerous  cases 
for  failing  to  comply  fully  with  those 
requirements.  Commission  decisions 
enforcing  the  EEO  requirements  have 
been  challenged  both  by  licensees  who 
have  been  sanctioned  for 
noncompliance  and  by  petitioners  who 
believed  that  Commission  enforcement 
was  not  vigorous  enough.  Indeed,  the 
Corn!  of  Appeals  for  the  DC  Circuit  held 
more  than  20  years  ago  that  the 
Commission  must  investigate 
broadcasters'  enlployment  practices 
and,  in  assessing  the  character 
qualifications  of  broadcast  licensees, 
consider  whether  they  have  engaged  in 
intentional  employment  discrimination. 
And  the  Supreme  Court  observed  in  the 
seminal  case  addressing  the  scope  of  an 
agency's  authority  to  serve  the  "public 
interest"  that  FCC  regulation  of  the 
employment  practices  of  its  licensees 
"can  be  justified  as  necessary  to  enable 
the  FCC  to  satisfy  its  obligation  under 
the  Communications  Act  pf  1934  *  *  * 
to  ensure  that  its  licensees' 
programming  fairly  reflects  the  tastes 
and  viewpoints  of  minority  groups." 

19.  During  the  three  decades  that  the 
Commission  has  administered  EEO 
program  requirements  and 
nondiscrimination  rules.  Congress  has 
repeatedly  expressed  awareness  of  the 
rules  and  has  not  only  acquiesced  in 
them,  but  has  also  referred  to  them 
approvingly,  confirming  our  view  that 
the  Commission  has  statutory  authority 
to  promidgate  these  rules.  Congress  has 
ratified  the  Commission's  authority  to 
adopt  and  enforce  EEO  requirements 
against  broadcasters  under  its  statutory 
mandate  to  license  and  regulate 
broadcasters  in  the  public  interest. 

20.  In  1984,  Congress  enacted  section 
634  of  the  Communications  Act  as  part 
of  the  Cable  Communications  Policy  Act 
of  1984,  Pub.  L.  98-549,  98  Stat.  2779 
("1984  Cable  Act").  Although  the 
Commission  at  that  time  already  had 
rules  in  place  regulating  the  EEO 
practices  of  cable  operators  as  well  as 
broadcasters,  section  634  was  intended 
to  "codifly]  and  strengthen!]  the 
Commission's  existing  equal 
employment  opportunity  regulations." 
Section  634  granted  the  Commission 
broad  authority  to  adopt  rules  baiming 
employment  discrimination  by  cable 
operators  and  requiring  cable  operators 
to  "establish,  maintain,  and  execute  a 
positive  continuing  program  of  specific 
practices  designed  to  ensiue  equal 


opportunity  in  every  aspect  of  its 
employment  policies  and  practices 


*   *   *  •• 


21.  The  legislative  history  of  section 
634  makes  it  unmistakably  clear  that 
Congress  believed  that  the  Commission 
already  possessed  authority  to  regulate 
the-EEO  practices  of  mass  media 
entities— broadcast  as  well  as  cable.  The 
House  Commerce  Committee  Report  on 
the  bill  proposing  the  provisions  on 
which  section  634  was  based  explicitly 
confirmed  the  Commission's  authority 
to  adopt  EEO  rules.  The  House 
Commerce  Committee  stated: 

(1)  ft  IS  well  established  that  the 
Commission  has  the  authority  to  regulate 
employment  practices  in  the 
communications  industry.  Among  the 
Commission's  efforts  in  the  equal 
employment  opportunity  (EEO)  area  over  the 
last  several  years  has  been  the  enforcement 
of  employment  standards  in  the  cable 
industry.  Section  634  endorses  and  extends 
those  standards. 

(2)  Because  of  the  potentially  large  impact 
cable  programming  and  other  services 
provided  by  the  cable  industry  has  on  the 
public,  the  employment  practices  of  the 
industry  have  an  importance  greater  than  that 
suggested  by  the  number  of  its  employees. 
The  committee  strongly  believes  that  equal 
employment  requirements  are  particularly- 
important  in  the  mass  media  area  wh6re 
employment  is  a  critical  means  of  assuring 
that  program  service  will  be  responsive  to  a 
public  consisting  of  a  diverse  array  of 
population  groups. 

22.  In  addition  to  the  explicit 
recognition  of  the  Commission's  broad 
and  "well  established"  authority  to 
regulate  employment  practices  in  the 
communications  industr}',  the 
legislative  history  of  section  634  shows 
that  Congress  viewed  the  legislation  as 
codifying,  strengthening  and  building 
upon  the  Commission's  pre-existing 
regulatory  scheme,  which  it  viewed  as 
well  within  the  Commission's  statutory 
authority. 

23.  Additional  evidence  of 
congressional  ratification  can  be  found 
in  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992. 
which  further  strengthened  the  cable 
EEO  requirements,  extended  those 
requirements  to  all  MVPDs,  and 
codified  the  Commission's  EEO  program 
and  nondiscrimination  requirements  as 
applied  to  broadcast  television 
licensees.  Congress  once  again  explicitly 
acknowledged  the  existence  of  the 
Commission's  broadcast  and  cable  EEO 
requirements  and  proclaimed  that 
vigorous  enforcement  of  those  rules 
served  the  public  interest.  Congress 
made  the  following  findings  in  section 
22(a)  of  the  1992  Cable  Act: 

(1)  Despite  the  existence  of  regulations 
governing  equal  employment  opportunity. 
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females  and  minorities  are  not  employed  in 
significant  numbers  in  positions  of 
management  authority  in  the  cable  and 
broadcast  television  industries; 

(2)  Increased  numbers  of  females  and 
minorities  in  positions  of  management 
authority  in  the  cable  and  broadcast 
television  industries  advances  the  Nation's 
policy  favoring  diversity  in  the  expression  of 
views  in  the  electronic  media;  and 

(3)  Rigorous  enforcement  of  equal 
employment  opportunity  rules  and 
regulations  is  required  in  order  to  effectively 
deter  racial  and  gender  discrimination. 

By  extending  the  cable  EEO 
requirements  to  every  entity  that 
provides  multiple  channels  of  video 
programming,  such  as  MMDS  operators 
and  DBS  licensees.  Congress  was 
building  upon  and  closing  the  gaps  in 
the  Conunission's  regulatory  scheme, 
ensuring  that  every  electronic  mass 
media  provider  would  be  subject  to  EEO 
regulations  enforced  by  the 
Commission. 

24.  The  1992  Cable  Act  not  only 
strengthened  and  extended  the  cable 
EEO  requirements,  it  also  codified  the 
Commission's  EEO  requirements  for 
broadcast  television  stations  in  section 
334  of  the  Act.  Section  334  thus 
explicitly  recognizes  the  existence  of  the 
Commission's  broadcast  EEO  rule  and 
requires  the  Conunission  to  keep  its 
EEO  requirements  in  effect  for  television 
broadcasters. 

25.  Section  22(g)  of  the  1992  Cable 
Act  required  the  Commission  to  report 
to  Congress  within  two  years  on  "the 
effectiveness  of  (the  Commission's] 
procedures,  regulations,  policies, 
standards,  and  guidelines  in  promoting 
the  congressional  policy  favoring 
increased  employment  opportunity  for 
women  and  minorities  in  positions  of 
management  authority."  The 
Commission  was  required  to  include  in 
that  report  "such  legislative 
recommendations  to  improve  equal 
employment  opportunity  in  the 
broadcasting  and  cable  industries  as  it 
deems  necessary."  Congress  would  not 
have  directed  the  Commission  to  review 
the  effectiveness  of  its1)roadcast  and 
cable  EEO  policies  and  regulations  then 
in  effect,  and  recommend  whether 
further  legislative  action  was  necessary, 
had  Congress  not  believed  that  those 
policies  and  regulations  were  within  the 
Commission's  lawful  authority.  Section 
22(g)  is  further  evidence  of  Congress's 
affirmative  approval  of  the 
Commission's  authority  to  adopt  equal 
employment  opportunity  requirements  ' 
for  broadcasters. 

26.  There  is  another  compelling 
reason  to  find  in  the  current  statutory 
context  that  Congress  has  ratified  our 
authority  to  regulate  the  EEO  practices 
of  broadcasters.  The  Supreme  Court  has 


held  on  numerous  occasions  that  courts 
should  interpret  a  statute  "as  a 
synunetrical  and  coherent  regulatory 
scheme"  and  "fit,  if  possible,  all  parts 
into  an  harmonious  whole."  In 
interpreting  statutes  granting 
administrative  or  judicial  jurisdiction, 
the  Supreme  Coiul  has  held  specifically 
that  any  interpretation  of  congressional 
intent  that  will  result  in  a  "bizarre 
jurisdictional  patchwork"  is  to  be 
disfavored  absent  legislative  history  or  a 
persuasive  functional  argument  to  the 
contrary.  In  this  case,  Congress  has 
explicitly  granted  the  Commission 
authority  to  regulate  the  EEO  practices 
of  television  broadcasters,  cable 
operators,  and  all  other  MVPDs, 
including  such  relative  newcomers  as 
DBS  and  MMDS  operators.  Thus, 
rejecting  the  inference  of  congressional 
ratification  would  leave  us  in  the 
anomalous  situation  of  having 
jurisdiction  to  regulate  the  EEO 
practices  of  broadcast  television  and 
MVPDs,  but  not  radio  broadcasters. 
There  is  no  indication  in  the  legislative 
history  that  this  was  Congress's  intent 
and  none  of  the  broadcasters 
commenting  in  this  proceeding  even 
attempts  to  explain  why  Congress 
would  have  intended  such  a  result. 

27.  The  Commission  since  1969  has 
interpreted  the  Communications  Act's 
grant  of  authority  to  license  and  regulate 
broadcasters  as  the  public  interest, 
convenience  and  necessity  require  as 
authorizing  the  Commission  to  regulate 
the  equal  employment  practices  of 
broadcasters.  Specifically,  it  has 
interpreted  the  statute  as  granting  it 
authority  to  prohibit  broadcast  stations 
from  engaging  in  employment 
discrimination  and  to  require  them  to 
maintain  programs  designed  to  ensure 
equal  opportunity  in  all  aspects  of 
station  employment,  including 
recruitment.  It  is  that  interpretation  of 
the  scope  of  the  Commission's  statutory 
authority  under  the  Communications 
Act  that  Congress  has  ratified  over  the 
course  of  many  years. 

B.  Broadcast  and  MVPD  EEO  Rules. 
Policies,  and  Forms 

1.  Anti-Discrimination  Provisions 

28.  In  the  2NPRM  we  proposed  to 
retain  the  nondiscrimination  provisions 
of  our  broadcast  and  MVPD  EEO  rules. 
We  noted  that  the  anti-discrimination 
provision  of  the  broadcast  EEO  rule, 

§  73.2080(a),  was  not  challenged  in 
As^ciation.  Nonetheless,  in  rejecting 
the  contention  that  the  luilawful  Option 
B  could  be  severed  from  the  EEO  rule, 
the  court  stated  that  the  "entire  rule" 
must  be  vacated.  In  order  to  avoid  any 
confusion  arising  from  the  language  in 


the  court's  decision,  we  recodify  the 
nondiscrimination  requirement. 
Nondiscrimination  is  an  essential 
component  of  every  licensee's 
obligation  as  a  trustee  of  a  valuable 
public  resource.  In  Bilingual  Bicultural 
Coalition  on  Mass  Media,  Inc.  v.  FCC, 
the  court  stated  that  "[a]  documented 
pattern  of  intentional  discrimination 
would  put  seriously  into  question  a 
licensee's  character  qualifications  to 
remain  a  licensee:  intentional 
discrimination  almost  invariably  would 
disqualify  a  broadcaster  from  a  position 
of  public  trusteeship."  Finally,  we  are 
required  by  statute  to  prohibit 
discrimination  by  broadcast  television 
licensees  and  MVPDs. 

29.  As  proposed  in  the  2NPRM,  we 
will  retain  our  policy  of  generally 
deferring  action  on  individual 
complaints  of  employment 
discrimination  against  broadcasters  and 
MVPDs  pending  final  action  by  the 
Equal  Employment  Opportunity 
Commission  ("EEOC")  or  other 
government  agencies  and/or  coiuls 
established  to  enforce 
nondiscrimination  laws.  We  will  also 
retain  the  discretion  to  take  action, 
notwithstanding  the  absence  of  a  final 
decision  by  the  EEOC  or  other  agency/ 
court,  where  the  facts  of  a  particular 
case  so  warrant.  As  indicated  in  the 
R&-0,  our  policy  generally  reflects  the 
fact  that  Congress  intended  the  EEOC  to 
be  primarily  responsible  for  the 
resolution  of  discrimination  complaints 
and  our  separate  adjudication  of  such 
complaints  could  result  in  duplicative 
or  inconsistent  decisions. 

30.  The  rule  adopted  by  the  B6-0 
defined  a  "religious  broadcaster"  as  "a 
licensee  which  is,  or  is  closely  affiliated 
with,  a  church,  synagogue,  or  other 
religious  entity,  including  a  subsidiary 
of  such  an  entity,  47  CFR  73.2080(a)." 
In  the  R&O,  we  clarified  that,  in  the 
event  of  a  controversy,  we  would 
determine  on  a  case-by-case  basis 
whether  a  licensee  was  a  religious 
broadcaster  by  considering  such  factors 
as  whether  it  operates  on  a  non-profit 
basis,  whether  it  has  a  distinct  religious 
history,  whether  the  entity's  articles  of 
incorporation  set  forth  a  religious 
purpose,  and  whether  it  carried 
religious  programming. 

2.  Broadcast  EEO  Program  Requirements 

a.  Rules  and  Policies 

i.  General  Considerations 

31.  Several  broadcast  commenters 
have  challenged  the  basis  for  our 
adopting  any  EEO  rule  for  broadcasters. 
Initially,  they  seek  to  characterize  our 
proposals  in  the  2NPRM  as  constituting 
"re-regulation."  In  fact,  we  have  never 
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j'de-regulated"  in  this  area;  the  court 
jlecisions  that  have  invalidated  various 
Aspects  of  our  EEO  rules  have  been 

firemised  on  specific  legal  defects  found 
n  our  programs,  not  on  a  finding  that 
hondiscrimination  rules  or  outreach 
requirements  are  unnecessary. 

32.  First,  om-  concern  is  not  limited  to 
intentional  discrimination.  It  is  not 
based  on  Constitutional  provisions  or  on 
iTitle  VII,  but  on  the  public  interest 
standard  in  the  Communications  Act.  In 
adopting  the  Cable  TelevisionConsumer 
protection  and  Competition  Act  of  1992 
("Cable  Act"),  Congress  expressly  found 
in  pertinent  part:  "Rigorous 
enforcement  of  equal  employment 
opportunity  rules  and  regulations  is 
required  in  order  to  effectively  deter 
racial  and  gender  discrimination." 
Congress  has  made  it  clear  that  the 
public  interest  standard  is  sufficiently 
broad  to  cover  not  only  intentional 
discrimination,  but  also  disc^mination 
that  may  arise  as  a  result  of  practices 
and  policies  that  are  not  intentionally 
discriminatory:  Fiuiher,  our  policy  is 
not  limited  to  imposing  sanctions  in 
response  to  specific  past  discrimination; 
it  is  also  intended  to  deter 
discrimination  in  the  first  instance.  Our 
policy  is  designed  to  prevent  both 
intentional  and  unintentional 
discriminatory  practices  in  the 
broadcEist  and  MVPD  industries,  and  to 
ensure  equal  opportunity  in 
employment  practices,  including 
recruitment. 

33.  Second,  it  is  not  necessary  to  find 
that  the  broadcast  industry  "as  a  whole" 
has  engaged  in  discrimination  in  order 
to  justify  regulations  to  prevent 
discrimination.  We  do  not  suspect  that 
the  entire  broadcast  industry,  or  even 
most  of  it,  engages  in  intentional  or 
unintentional  discrimination. 

34.  Third,  although  we  commend  the 
broadcast  associations  for  the  various 
activities  detailed  in  their  comments, 
they  do  not  demonstrate  that  an  EEO 
rule  is  uimecessary. 

35.  Some  broadcasters  support  the 
adoption  of  an  EEO  rule.  Our  proposed 
EEO  requirements  also  are  generally 
supported  by  the  MVPD  industry. 

36.  Discrimination  may  be  easy  to 
hide  and  difficult  to  prove.  Allegations 
of  discrimination  may  never  be  fully 
litigated  because  a  violator  will  elect  to 
settle  any  litigation  before  it  reaches  the 
stage  of  a  final  judgment.  It  is  thus 
impossible  to  quantify  reliably  the 
extent  of  actual  discrimination  that 
exists  today. 

37.  Many  of  the  opponents  of  our  EEO 
program  cite  language  fi-om  the  2R&'0 
that  "[o]utreach  in  recruitment  must  be 
coupled  with  a  ban  on  discrimination  to 
effectively  deter  discrimination  and 


ensiu-e  that  a  homogenous  workforce 
does  not  simply  replicate  itself  through 
an  insular  recruitment  and  hiring 
process."  These  parties  contend  that  the 
broadcast  workforce  is  not 
homogeneous  and  that  it  does  not 
employ  insular  recruitment  and  hiring 
practices  to  replicate  itself.  The  cited 
language  was  intended  to  explain  why 
outreach  in  recruitment  as  well  as  a  ban 
on  discrimination  is  necessary  to  deter 
discrimination.  We  did  not  intend  to 
suggest  that  every  broadcast  station  has 
a  homogeneous  workforce.  We 
recognize  that  in  many  significant 
respects  the  industry  has  become  more 
diverse  over  the  past  decades.  We 
attribute  this  in  large  measure  to  the  fact 
that  the  industry  has  been  subject  to  our 
various  EEO  requirements  since  1969. 

38.  We  accordingly  conclude  that 
adoption  of  new  outreach  rules  for 
broadcast  and  MVPDs  is  supported  by 
the  record  in  this  case.  The  evidence  in 
this  proceeding  demonstrates  an 
ongoing  need  to  deter  discrimination 
and  ensure  equal  employment 
opportunity  in  the  broadcasting  and 
MVPD  industries.  Moreover,  Congress 
has  made  clear  its  intention  that  we 
should  enact  EEO  rules  for  the  broadcast 
and  MVPD  industries. 

39.  Finally,  as  noted,  our  primary  goal 
in  adopting  EEO  program  requirements 
is  to  ensure  broad  outreach  in 
recruitment  for  broadcast  and  MVPD 
employment  vacancies.  We  seek  to  do 
so  in  a  manner  that  affords  some 
flexibility  to  affected  industries.  The 
regulations  we  are  adopting  today 
provide  sufficient  flexibility.  Entities 
will  have  broad  discretion  as  to  the  type 
of  recruitment  sources  they  will  use,  the 
number  of  recruitment  sources  they  will 
use,  and  the  Prong  3  menu  options  they 
will  implement.  We  are  also  providing 
that  entities  in  smaller  markets  may 
implement  fewer  menu  options  than 
those  in  larger  markets. 

ii.  EEO  Program  and  Related 
Provisions 

40.  In  the  2NPRM,  we  proposed  a 
three-prong  EEO  program  requirement 
designed  to  ensiu%  equal  opportunity  to 
all  potential  applicants,  including  all 
races  and  both  genders,  without 
infi-inging  on  the  rights  of  any  group. 
The  rules  were  further  designed  to  be 
flexible  enough  to  avoid  imposing  an 
imdue  burden  and  to  apply  reasonably 
and  effectively  to  broadcasters  and 
MVPDs  in  differing  circumstances. 
Based  on  our  review  of  the  comments, 
reply  comments  and  other  presentations 
filed  in  this  proceeding,  we  adopt  the 
proposed  program,  with  some 
modifications. 

41.  Outreach  Prong  1 — Recruitment 
for  All  Full-time  Vacancies.  We  will 


adopt  the  requirement  that  broadcasters 
recruit  for  all  full-time  vacancies,  except 
in  exigent  circumstances.  Recruitment 
for  substantially  all  vacancies  using 
soiut:es  designed  to  achieve  broad 
outreach  is  necessary  to  ensure  that  alL 
segments  of  the  population  have  an 
equal  opportunity  to  compete  for 
broadcast  (and  MVPD)  employment  and 
that  no  segment  is  subjected  to 
intentional  or  unintentional 
discrimination. 

42.  The  effectiveness  of  our 
requirements  in  the  past  does  not  justify 
eliminating  them  now.  Nor  can  we 
justify  such  a  conclusion  based  on 
recent  outreach  efforts  by  the  broadcast 
industry  commendable,  given  that  this 
has  been  an  area  under  high  scrutiny  for 
some  time.  W6can  draw  no  inference 
from  these  facts;  therefore,  regarding  the 
likely  behavior  of  licensees  in  the 
absence  of  any  current  on  proposed  EEO 
program.  Second,  our  requirements 
provide  sufficient  flexibility  to  design 
recruitment  programs  appropriate  for 
different  positions  and  circumstances. 

43.  In  tne  2NPRM,  we  recognized  that 
there  might  be  occasional  exigent 
circumstances  in  which  recruitment 
may  not  be  feasible.  We  cited  as  an 
example  the  need  to  replace 
immediately  an  employee  who  departs 
without  notice  and  whose  duties  cannot 
be  fulfilled,  even  briefly,  by  other 
station  employees.  We  stated  in  the 
R&O  that  we  could  not  anticipate  every 
circumstance  which  might  justify  filling 
a  position  without  recruitment  and 
indicated  that  we  would  rely  on  the 
good  faith  discretion  of  broadcasters. 
We  nonetheless  cautioned  that  we 
expected  nonrecruited  vacancies  to  be 
rare  relative  to  the  number  of  vacancies 
for  which  recruitment  is  conducted, 
because  our  rule  generally  requires 
recruitment  for  every  vacancy.  We  will 
incorporate  this  approach  in  our  new 
rules. 

44.  The  requirement  that  broadcasters 
recruit  for  every  full-time  vacancy, 
unless  exigent  circumstances  exist,  will 
become  a  component  of  our  rule. 
Recruitment  for  only  some  openings 
could  leave  the  most  desirable  positions 
open  to  a  limited  number  of  potential 
applicants,  possibly  excluding 
significant  segments  of  the  commimity. 
We  will  require  that  broadcasters 
develop  and  use  for  each  vacancy  a 
recruitment  source  or  list  of  recruitment 
sources  (which  may  be  freely  modified 
as  circumstances  warrant)  sufficient  to 
ensure  wide  dissemination  of 
information  about  the  opening.  We  will 
not  dictate  the  number  or  type  of 
sources  that  a  broadcaster  must  use.  If, 
however,  the  source  or  sources  used 
cannot  reasonably  be  expected, 
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collectively,  to  reach  the  entire 
community,  the  broadcaster  may  be 
found  in  noncompliance  with  our  EEO 
mle.  A  broadcaster  may  widely 
disseminate  job  postings  through  any 
cqmbination  of  methods  sufficient  to 
ensure  that  its  recruitment  efforts  are 
inclusive.  Broadcasters  may  contact  the 
FCC's  EEO  staff  with  any  questions  on 
this  matter.  We  also  clarify  that  the 
same  recruitment  soiuces  need  not  be 
used  for  every  hire.  We  do  not  require 
licensees  to  use  recruitment  sources 
that,  in  their  good  faith  judgment,  are 
imlikely  to  elicit  responses  from 
qualified  applicants  in  light  of  the 
demands  of  a  particular  job.  We  do 
expect  them,  however,  to  use  whatever 
recruitment  source  or  sources  can 
reasonably  be  expected  to  widely 
disseminate  notice  of  the  vacancy  to 
qualified  applicants.  Although  oiu  rule 
seeks  to  achieve  broad  outreach  to  the 
coimnunity,  this  does  not  preclude  the 
use  of  regional  or  national  recruitment 
sources.  We  will  accordingly  give 
consideration  to  a  broadcaster's  use  of 
such  soiu"ces  in  assessing  its  EEO 
record.  Whatever  sources  a  licensee 
uses,  however,  or  whatever  a  licensee's 
perception  is  regarding  whether  anyone 
in  its  community  is  qualified  for  a 
unique  job,  we  are  requiring  that 
sovuces  reach  qualified  potential 
applicants  in  the  licensee's  community. 
Licensees  are  not  permitted  to  target  any 
group  in  the  community  for  exclusion 
from  the  recruitment  process. 

45.  With  reference  to  the  definition  of 
community  for  pxu-poses  of  the  broad 
outreach  requirement,  we  proposed  in 
the  2NPRM  to  define  "community"  as 
encompassing,  at  a  minimum,  the 
county  in  which  a  station  is  licensed  or 
MVPD  employees  are  primarily  located, 
or  the  Metropolitan  Statistical  Area 
("MSA")  in  the  case  of  counties  located 
in  an  MSA.  We  will  instead  define 
"conununity"  for  the  purpose  of  the 
broad  outreach  requirement  in 
accordance  with  the  approach  taken  in 
the  Recon,  (Memorandum  Opinion  and 
Order,  65  FR  76948,  December  8,  2000). 
There,  we  left  the  definition  of  "market" 
or  "conunimity"  to  the  licensee's  good 
faith  discretion.  We  indicated,  that  in 
making  this  determination,  a 
broadcaster  should  assess  the  technical 
coverage  of  its  station(s);  its  marketing, 
promotional,  and  advertising  practices; 
the  pertinent  market  definitions  adopted 
by  public  agencies  or  commercial 
services,  such  as  Nielsen  and  Arbitron; 
and  requests  for  notices  of  job  vacancies 
from  locally-based  community  groups. 
We  will  adopt  the  same  policy  for 
purposes  of  our  new  rule.  (Although  we 
are  according  discretion  regarding  the 


definition  of  "community,"  we  expect 
broadcasters  to  be  able  to  provide  a 
reasonable  explanation  for  their 
determinations  should  it  become 
pertinent.  We  would  be  concerned  if  the 
circumstances  suggested  that  a 
broadcaster  is  unreasonably  defining  its 
commiuiity  in  a  manner  that  excludes 
certain  areas  or  populations  that  it 
clearly  does  serve.) 

46.  We  require  only  that  EEO 
recruitment  sources  be  reasonably 
calculated  to  reach  the  entire 
community.  We  do  not  require  that 
broadcasters  demonstrate  that  any 
particular  segment  of  the  community 
actually  was  aware  of  any  vacancy.  Nor 
do  we  require  that  recruitment  be 
targeted  to  a  specific  segment  or  that 
broadcasters  prove  that  they  obtained  a 
response  from  a  particular  segment. 
Prong  1  neither  requires  nor  precludes 
the  use  of  any  number  or  tjrpe  of  sources 
a  broadcaster  deems  appropriate  to 
achieve  broad  outreach.  Further,  we 
leave  the  definition  of  "commimity"  to 
the  licensee's  good  faith  discretion.  We 
also  recognize  that  it  is  difficult  for 
licensees  to  recruit  for  vacancies  in 
exigent  circumstances.  Thus,  Prong  1 
allows  broadcasters  flexibility  in 
implementing  appropriate  recruitment 
programs  for  their  individual 
circumstances. 

47.  Notwithstanding  the  greater 
availability  of  job-related  Internet  sites, 
the  record  does  not  reflect  the  extent  to 
which  the  Internet  has  become  well 
known  as  a  principal  resource  for  job 
seekers  or  the  nature  of  any  difficulties 
that  Internet  recruitment  would  create. 
We  anticipated  in  the  R60  that  we 
would  be  able  to  assess  the  extent  of  any 
such  difficulties  based  on  our 
experience  under  the  rules  adopted 
therein.  Because  those  rules  were  in 
effect  for  only  a  few  months,  we  do  not 
have  the  experience  necessary  to  reach 
definitive  conclusions  in  that  respect. 

48.  With  regard  to  the  access  of 
minority  and  rural  populations  to  the 
Internet,  our  concerns  arose  from  a 
series  of  reports  by  the  National 
Telecommunications  and  Information 
Administration  ("NTIA")  in  1995, 1998 
and  1999. 

49.  Proponents  of  the  use  of  the 
Internet  as  a  sole  recruitment  source  cite 
the  improvements  reflected  in  NTIA's 
2002  report.  Although  the  NTIA  2002 
report  shows  increases  in  Internet  usage, 
the  report  also  indicates  continuing 
disparities  in  usage  among  different 
segments  of  society.  Indeed,  only  about 
half  of  all  U.S.  households  had  Internet 
service  as  of  September  2001,  and  only 
slightly  more  than  half  of  individuals 
used  the  Internet  from'  any  location.  We 
are  luiable  to  conclude  that  Internet 


usage  has  become  sufficiently 
widespread  to  justify  allowing  it  to  be 
used  as  the  sole  recruitment  source.  As 
we  indicated  in  the  R&-0,  we  will 
continue  to  monitor  the  viability  of  the 
Internet  as  a  recruitment  source  and  will 
consider  petitions  seeking  to 
demonstrate  in  the  futiire  that 
circumstances  have  changed  sufficiently 
to  warrant  a  change  in  our  policy. 
50.  As  indicated  in  the  R60,  we 
expect  broadcasters  to  allow  a 
reasonable  time  after  recruitment  is 
initiated  for  applications  to  be  filed 
before  the  position  is  filled.  We 
recognize  that  occasionally  a  shorter 
time  might  be  necessary  because  of 
extraordinary  circumstances.  We 
caution  that  excessive  instances  of  hires 
being  made  shortly  after  the  initiation  of 
recruitment  could  result  in  a  finding  of 
noncompliance  if  the  evidence  suggests 
that  the  broadcaster  is  not  in  good  faith 
allowing  adequate  time  for  applicants  to 
respond  to  its  outreach  efforts  or  is  not 
considering  their  applications.  Also,  it 
is  not  the  intention  of  our  rule  to 
prohibit  word  of  mouth  recruitment. 
Our  purpose  is  to  ensure  that  word-of- 
mouth  recruitment  practices  are  not  the 
sole  method  of  recruitment  and  that  all 
members  of  the  public  have  an 
opportunity  to  compete  for  available 
jobs.  Broadcasters  are  free  to  use  non- 
public recruitment  sources  and  to 
interview  and  hire  persons  referred  by 
such  sources,  so  long  as  they  also  use 
public  recruitment  soiu'ces  sufficient  to 
achieve  broad  outreach  and  fairly 
consider  the  applications  generated  by 
those  sotuces. 

51.  We  will  continue  our  policy  stated 
in  the  R&iD  that  broadcasters  may 
engage  in  joint  recruitment  efforts. 
Broadcasters  may  also  rely  upon  the 
services  of  outside  organizations  or 
individuals  to  assist  it  in  designing  or 
implementing  their  recruitment  efforts. 
Each  broadcaster  (or  MVPD)  remains 
individually  responsible  for  compliance 
with  our  rule.  No  broadcaster  (or  MVPD) 
is  required  to  use  the  services  of  an 
outside  party. 

52.  We  will  not  require  recruitment 
for  internal  promotions,  nor  will  we 
require  recruitment  for  temporary 
employees.  Typically,  we  view 
temporary  employees  as  including  those 
hired  as  emergency  replacements  for 
absent  regular  employees  or  those  hired 
to  perform  a  particular  job  for  a  limited 
period  of  time.  If  a  person  is  hired  full- 
time  to  perform  a  regular  station 
function  for  an  extended  period  of  time 
(e.g.,  more  than  six  months),  such  a  hire 
will  be  treated  as  a  permanent  hire  for 
which  recniitment  would  be  required. 
We  recognize  that  some  broadcasters 
may  wish  to  hire  employees  initially  on 
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la  temporary  basis  with  the  possibility  of 
.  retaining  them  on  a  permanent  basis  if 
itheir  performance  is  satisfactory.  In 
such  circumstances,  if  recruitment  is 
done  at  the  time  of  the  temporary  hire, 
any  later  decision  to  convert  the 
employee's  status  to  full-time  in  the 
same,  or  essentially  the  same,  job  may 
be  treated  as  a  promotion.  If  an 
employee  is  hired  as  a  temporary 
employee  without  recruitment, 
recruitment  should  occur  if  the 
employee  is  later  considered  for  a 
permanent  position.  We  caution  that 
excessive  instances  of  temporary  hires 
being  converted  to  permanent  hires, 
without  a  meaningful  opportimity  for 
,  recruited  applicants  to  compete,  could 
result  in  a  finding  of  noncompliance.  (If 
an  employee  is  hired  with  the 
expectation  that  successful  completion 
laf  an  initial  probation  will  result  in  an 
iBventual  elevation  to  permanent  status, 
We  would  not  regard  Uiat  as  a  temporary 
hire  and  would  expect  regular 
recruitment  for  that  position.) 
I    53.  We  will  continue  to  define  "full- 
time  employee"  as  a  permanent 
bmployee  whose  regular  work  schedule 
is  thirty  hours  or  more  per  week.  In  the 
Recon,  we  indicated  that,  as  in  the  case 
pf  temporary  hires,  if  a  part-time 
femployee  is  initially  hired  after  broad 
outreach  to  all  segments  of  the 
pommunity,  the  decision  subsequently 
to  convert  him  or  her  to  full-time  in  the 
same,  or  essentially  the  same,  job  may 
be  treated  as  a  promotion.  If  the 
broadcaster  did  not  engage  in  full 
recruitment  at  the  time  of  the  initial 
part-time  hire  it  would  have  to  recruit 
before  converting  the  employee  to  full- 
time.  Also,  as  in  the  case  of  temporary 
hires,  excessive  instances  of  temporary 
hires  being  converted  to  permanent 
hires  without  a  meaningful  opportunity 
for  recruited  applicants  to  compete 
could  result  in  a  finding  of 
noncompliance.  We  will  apply  the  same 
policy  under  the  rule  being  adopted 
today. 

54.  Outreach  Prong  2 — Notification  to 
Community  Groups.  Under  the  Option 
A  rules  adopted  in  the  RG-O,  we 
required  that  broadcasters  and  MVPDs 
provide  notification  of  full-time  job 
vacancies  to  organizations  involved  in 
assisting  job  seekers  upon  request  by 
such  organizations.  We  will  incorporate 
this  requirement  into  our  new  rules. 
This  requirement  provides  a  "safety 
valve"  to  ensure  that  no  segment  of  the 
community  is  inadvertently  omitted 
from  recruitment  efforts.  Organizations 
or  other  entities  with  ties  to  specific 
segments  of  the  labor  force,  such  as 
persons  with  disabilities,  college 
Students,  or  members  of  different  racial, 
ethnic,  or  religious  groups  could  help 


broaden  the  reach  of  recruitment  efforts. 
Organizations  that  come  forward  to 
request  vacancy  notifications  may  prove 
to  be  very  productive  referral  sources. 
Further,  this  approach  will  enable 
interested  groups  to  more  closely 
monitor  and,  if  necessary,  seek  to 
improve,  broadcasters'  recruitment 
efforts.  We  also  expect  broadcasters  to 
make  reasonable  efforts  to  publicize  the 
notification  requirements  so  that 
qualifying  groups  are  able  to  learn  of  the 
new  procedure.  Joint  announcements  by 
broadcasters  or  state  broadcasters' 
associations — such  as  press  releases, 
newspaper  ads,  and  notices  posted  on 
the  web  site — would  satisfy  the 
requirement  to  publicize.  Similarly, 
broadcasters  and  MVPDs  could  satisfy 
this  requirement  by  individually  issuing 
such  eumouncements,  or  by  providing 
on-air  announcements. 

55.  We  will  provide  broadcasters 
discretion  to  determine  the  method  of 
providing  notice  to  requesting  parties. 
Such  methods  may  include  electronic 
mail  and  facsimile  which  may  require 
fewer  personnel  and  financial  resoiu'ces 
to  fulfill  the  notification  requirement 
than  more  traditional  methods.  For 
example,  a  broadcaster  may  maintain  an 
electronic  list  of  recruitment  soiuces 
and  notify  all  the  sources 
simultaneously  with  a  single  e-mail 
when  a  vacancy  occurs.  We  will  also 
allow  notifications  to  be  made  as  part  of 
joint  recruitment  efforts  among 
broadcasters.  However,  each  broadcaster 
participating  in  the  joint  recruitment 
efforts  remains  individually  responsible 
for  ensuring  that  requested  notifications 
relating  to  its  employment  unit  are 
made.  For  example,  a  state  broadcast 
association  may  have  a  job  bank  that 
notifies  certain  sources  on  behalf  of  an 
employment  unit  when  a  vacancy 
becomes  available  at  that  employment 
unit.  As  long  as  the  state  broadcast 
association  notifies  all  organizations 
requesting  vacancy  announcements 
from  that  employment  unit  as  part  of 
this  process,  the  employment  unit  itself 
need  not  do  so.  Therefore,  given  the 
flexibility  provided  by  electronic  forms 
of  notice  and  joint  recruitment,  we 
expect  that  the  notification  requirement 
will  place  minimal  burdens  on 
broadcasters. 

56.  An  organization  that  wishes  to  be 
notified  of  vacancies  need  only  notify  a 
broadcaster  once  in  order  to  be  entitled 
to  notification  of  all  future  full-time 
vacancies.  If  a  broadcaster  is  uncertain 
as  to  the  status  or  continuing  interest  of 
a  particular  group,  it  is  free  to  contact 
the  group  to  resolve  any  questions.  So 
long  as  the  group  indicates  its  continued 
interest  in  receiving  notifications,  it  is 
entitled  to  receive  them. 


57.  The  obligation  to  notify 
recruitment  sources  that  request  notice 
of  vacancies  is  intended  as  a 
supplement  to,  not  a  substitute  for, 
broadcasters'  core,  non-delegable 
obligation  to  widely  disseminate 
information  concerning  all  job 
vacancies.  Although  recruitment 
soiut;es  will  have  the  right  to  ask 
broadcasters  for  notices  of  vacancies, 
they  have  no  obligation  to  do  so.  And 
even  if  a  broadcaster  does  not  receive  a 
single  request  for  notice  of  vacancy 
information,  it  will  nevertheless  be 
responsible  for  ensuring  that  notice  of 
vacancies  is  widely  disseminated.  U  it 
fails  to  do  so,  it  is  not  a  legitimate 
excuse  that  no  recruitment 
organizations  requested  notices. 

58.  Prong  2  of  the  EEO  rule  requires 
broadcasters  and  MVPDs  to  provide 
requested  notification  of  full-time  job 
vacancies  to  organizations  involved  in 
assisting  job  seekers,  regardless  of 
whether  they  are  minority  or  women's 
organizations. 

59.  Outreach  Prong  3 — Menu  Options. 
Under  the  rules  adopted  by  the  R&O,  we 
required,  under  Option  A,  that 
broadcasters  and  MVPDs  engage  in  a 
specified  number  of  activities  selected 
from  a  menu  of  options,  such  as  job 
fairs,  community  events  relating  to 
broadcast  employment,  internship 
programs,  scholarships,  and  similar 
activities.  These  activities  are  designed 
to  go  beyond  the  normal  recruitment 
activities  directed  at  filling  particular 
vacancies.  They  are  designed  to 
encoiuage  outreach  to  persons  who  may 
not  be  aware  of  the  opportunities 
available  in  broadcasting  or  the  MVPD 
industry  or  have  not  yet  acquired  the 
experience  to  compete  for  current 
vacancies.  Interested  members  of  the 
community  will  not  only  have  access  to 
information  concerning  specific  job 
vacancies,  but  also  will  be  encouraged 
to  develop  the  knowledge  and  skills  to 
pursue  them.  This  approach  remains 
justified  and  is  not  unduly  burdensome. 
Various  menu  options  encourage 
outreach  to  students  and  others  who 
would  benefit  from  training,  mentoring 
and  scholarships,  which  can  work  to 
enhance  the  employability  of  persons 
seeking  jobs  in  the  broadcasting  or 
MVPD  industries.  These  menu  methods 
of  outreach  also  are  designed  to  further 
broaden  outreach  efforts  to  reach 
segments  of  the  labor  force  who  may  be 
inadvertently  omitted  from  vacancy- 
specific  recruitment.  As  indicated, 
under  this  approach,  broadcasters  and 
MVPDs  have  great  flexibility  to  design 
the  types  of  recruitment  activities  best 
suited  to  thefr  organizations  and 
communities.  In  the  rule  we  are 
adopting  today,  we  will  adopt  this 
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requirement  while  providing  additional 
flexibility  by  incorporating  additional 
menu  options  that  have  been  suggested 
by  the  parties.  We  are  also  reducing  the 
number  of  menu  options  that 
employment  units  located  in  smaller 
markets  must  perform. 

60.  The  first  three  specific  menu 
options  include  participation  in  at  least 
four  job  fairs  by  station  personnel  who 
have  substantial  responsibility  for  hiring 
decisions;  hosting  at  least  one  job  fair; 
or  co-sponsoring  at  least  one  job  fair 
with  an  organization  in  the  business  and 
professional  community  whose 
membership  includes  substantial 
participation  of  women  and  minorities. 
Job  fairs  are  a  useful  method  to  reach  a 
broad  range  of  individuals  who  are 
interested  in  employment  in  the 
industry.  The  fourth  option  is 
participation  in  at  least  four  activities 
sponsored  by  community  groups  active 
in  broadcast  employment  issues, 
including  conventions,  career  days, 
workshops  and  similar  activities.  The 
fifth  option  is  the  establishment  of  an 
internship  program  designed  to  assist 
members  of  the  community  to  acquire 
skills  needed  for  broadcast  employment. 
Such  an  endeavor  would  serve  the  goal 
of  broad  outreach  by  increasing  the 
number  of  qualified  potential  employees 
not  only  for  one  broadcaster,  but  for  all 
broadcasters  in  the  area.  The  sixth 
option  is  participation  in  general  (as 
opposed  to  vacancy-specific)  outreach 
efforts  by  such  means  as  job  banks  or 
Internet  programs  such  as  those 
described  in  the  model  program 
developed  by  NASBA.  While  such 
sources  may  be  used  as  recruitment 
sources  when  specific  vacancies  occur, 
they  can  also  be  useful  even  when  there 
is  no  specific  vacancy  to  elicit  interest 
from  persons  who  may  later  be 
considered  for  a  specific  position.  The 
seventh  option  is  participation  in 
scholarship  programs  directed  to 
students  desiring  to  piu-sue  a  career  in 
broadcasting.  The  benefit  of  this 
outreach  is  that  it  attracts  students  of 
both  genders  and  all  races  to  careers  in 
broadcasting,  ultimately  increasing  the 
number  of  qualified  potential 
employees.  The  eighth  and  ninth 
options  are,  respectively,  the 
establishment  of  training  and  mentoring 
programs  designed  to  enable  station 
personnel  to  acquire  skills  that  could 
qualify  them  for  higher  level  positions. 
These  options  would  not  be  satisfied  by 
ordinary  training  required  for 
employees  to  perform  their  current 
positions.  These  options  are  rather 
intended  to  increase  employee  skills  so 
they  can  qualify  for  higher  positions. 

61.  The  tenth  option  is  participation 
in  at  least  four  events  or  programs 


relating  to  career  opportunities  in 
broadcasting  sponsored  by  educational 
institutions.  Such  participation  again 
serves  the  purpose  of  increasing  the 
universe  of  potential  employees  from 
which  broadcasters  attract  job 
applicants.  The  eleventh  option 
includes  sponsorship  of  at  least  two 
events  in  the  commimity  designed  to 
inform  the  public  as  to  employment 
opportunities  in  broadcasting.  Such 
activities  can  serve  to  increase  public 
awareness  of  the  opportunities  available 
in  broadcasting.  The  twelfth  option 
would  entail  listing  each  upper-level 
opening  in  a  job  bank  or  newsletter  of 
a  media  trade  group  with  a  broad-based 
membership,  including  participation  of 
women  and  minorities. 

62.  The  thirteenth  option  will  consist 
of  providing  assistance  to  outside  non- 
profit entities  in  the  maintenance  of  web 
sites  that  provide  counseling  on  the 
process  of  searching  for  broadcast 
employment  and/or  other  career 
development  assistance  pertinent  to 
broadcasting.  The  fourteenth  option 
consists  of  providing  training  to 
management  level  personnel  as  to 
methods  of  ensuring  equal  employment 
opportunity  and  preventing 
discrimination.  The  fifteenth  option 
consists  of  providing  training  to 
personnel  of  outside  recruitment 
organizations  that  would  enable  them  to 
better  refer  job  candidates  for  broadcast 
positions. 

63.  The  sixteenth  option  (which  was 
the  thirteenth  option  in  our  former  rule) 
includes  participation  in  activities  other 
than  the  fifteen  listed  options  that  the 
licensee  has  designed  to  further  the  goal 
of  disseminating  information  about 
employment  opportunities  in 
broadcasting  to  job  candidates  who 
might  otherwise  be  imaware  of  such 
opportunities.  This  will  provide 
flexibility  for  worthwhile  initiatives  that 
broadcasters  may  develop  but  that  are 
not  strictly  within  the  scope  of  the 
menu  options  we  have  specified.  The 
inclusion  of  this  option  makes  it  clear 
that  the  list  of  menu  options  is  an  open- 
ended  list  intended  to  guide,  rather  than 
limit,  broadcasters  and  MVPDs. 

64.  In  the  R&O,  we  required  station 
employment  units  with  more  than  ten 
full-time  employees  to  implement  four 
of  these  options  every  two  years.  If  that 
time  period  is  less  than  two  years,  the 
number  of  menu  options  may  be 
reduced  proportionally  to  the  amount  of 
time  available.  If  a  station  is  required 
generally  to  perform  four  menu  options 
every  two  years,  it  would  be  expected  to 
perform  one  for  each  six-month  period 
between  the  effective  date  of  the  rule 
and  the  next  regular  pertinent 
anniversary.  Although  we  ordinarily  do 


not  dictate  when  a  broadcaster  must 
complete  its  menu  options  during  the 
regular  two-year  period,  when  a 
broadcaster  owns  a  station  or  stations 
for  less  than  the  full  two-year  period,  it 
must  complete  the  prorated  number  of 
menu  options  within  the  available  time 
period.  We  will  require  employment 
units  with  five  to  ten  full-time 
employees  as  well  as  employment  units 
in  certain  smaller  markets  to  perform 
two  of  the  menu  options  every  two 
years. 

65.  We  will  also  permit  broadcasters 
to  perform  menu  options  on  a  joint 
basis,  either  with  other  broadcasters, 
organizations  such  as  state  broadcaster 
associations,  or  with  a  corporate 
licensee's  corporate  headquarters.  A 
station  seeking  credit  for  a  particular 
menu  option  performed  on  a  joint  basis 
must  have  a  meaningful  involvement  in 
the  activity  for  which  credit  is  sought. 
It  is  not  sufficient  for  the  station  merely 
to  lend  its  name  to  an  activity  or 
provide  money  where  the  activity  is 
otherwise  entirely  conducted  by  another 
entity  such  as  a  trade  association  or  the 
licensee's  corporate  headquarters.  In  the 
Recon,  we  discussed  a  number  of 
circumstances  where  credit  might  be 
sought  for  activities  engaged  in  on  a 
joint  basis.  This  discussion  remains 
applicable  to  joint  efforts  engaged  in 
pursuant  to  the  rules  we  are  adopting 
herein. 

66.  We  note  that  the  term  "sJDonsor" 
as  used  in  connection  with  several 
options  set  forth  in  §  73.2080(c)(2)  of  the 
old  rule,  which  we  also  use  in  oiu  new 
rule,  was  apparently  misunderstood  by 
some  as  referring  only  to  a  financial 
contribution.  Our  intent  for  the  purpose 
of  these  options  is  that  a  "sponsor" 
should  have  a  meaningful  input  into  the 
planning  and  implementation  of  a 
specified  event.  Simply  lending  one's 
name  or  making  a  monetary 
contribution  would  not  be  sufficient. 
Events  can  be  jointly  sponsored,  so  long 
as  each  broadcaster  seeking  credit  for 
sponsoring  the  event  is  actively 
involved  in  planning  and  implementing 
the  event. 

67.  With  respect  to  the  maintenance 
of  a  scholarship  program  by  a  corporate 
licensee,  it  is  reasonable  for  a  corporate 
licensee  to  maintain  a  scholarship 
program  for  those  employment  units  it 
owns.  Any  such  scholarship  program 
should  incorporate  involvement  by  the 
employment  units  for  which  credit  will 
be  claimed  in  such  areas  as  the  design 
of  the  program,  the  solicitation  of 
prospective  scholarship  recipients,  the 
interviewing  and  selection  of 
scholarship  recipients,  on-air  promotion 
of  the  program,  and  evaluation  of  the 
effectiveness  of  the  program.  While  each 
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employment  unit  need  not  be  involved 
in  every  aspect  of  the  program, 
meaningful  involvement  in  the  program 
is  essential  to  ensure  that  the 
employment  unit  is  fulfilling  its 
responsibility  luider  our  rule.  In 
addition,  the  number  of  employment 
units  seeking  credit  for  a  scholarship 
program  should  bear  a  reasonable 
relationship  to  the  number  or  type  of 
scholarships  awarded  by  the  corporate 
licensee. 

68.  Unrelated  broadcasters  may  also 
jointly  maintain  a  scholarship  program, 
which  could  be  done  through  a  state  or 
local  broadcast  association,  including 

-  efforts  by  such  associations  to 
coordinate  regional  efforts.  We  believe 
that  the  program  should  incorporate 
meaningful  involvement  by  each 
broadcaster  seeking  credit  for  the 
initiative  in  such  areas  as  the  design  of 
the  program,  the  solicitation  of 
prospective  scholarship  recipients,  the 
interviewing  and  selection  of 
scholarship  recipients,  on-air  promotion 
of  the  program,  and  evaluation  of  the 
effectiveness  of  the  program.  As  in  the 
case  of  corporate  scholarship  programs, 
the  number  or  type  of  scholarships 
awarded  by  the  joint  scholarship 
program  would  have  to  bear  a 
reasonable  relationship  to  the  number  of 
employment  lihits  seeking  credit  for  it. 

69.  With  respect  to  mentoring, 
internships,  or  training  programs 
administered  by  a  corporate  licensee, 
employment  imits  of  the  licensee  could 
claim  credit  for  such  a  program  even  if 
not  implemented  in  the  community 
where  the  employment  unit  is  located, 
but  only  so  long  as  persoimel  from  the 
employment  luiits  are  participants  in 
the  mentoring,  internships  or  training 
program.  Similar  questions  arose  under 
our  former  rule  as  to  job  fairs  hosted  by 
a  corporate  licensee.  We  would  credit 
individual  employment  units  with 
cohosting  the  job  fair  only  to  the  extent 
that  personnel  from  the  unit  were 
involved  in  plaiming  and  implementing 
the  job  fair.  Employment  units  of  the 
licensee  could  be  credited  with 
attendance  at  the  job  fair,  but  only  if 
personnel  from  the  employment  unit 
with  substantial  responsibility  in 
making  hiring  decisions  at  the  imit  in 
fact  participated  in  the  job  fair. 
Although  the  corporate  headquarters 
can  assist  in  the  implementation  of 
menu  options,  personnel  from  the 
respective  employment  units  must  also 
be  involved  in  implementation  should 
they  seek  credit  for  participation. 

70.  The  EEO  rules  adopted  by  the 
RSO  under  Option  A  required 
broadcasters  and  MVPDs  to  engage  in 
activities  selected  from  a  broad  menu  of 
options,  such  as  job  fairs,  community 


events  relating  to  broadcast 
employment,  internship  programs, 
scholarships,  and  similar  activities. 
These  Prong  3  activities  are  designed  to 
go  beyond  the  normal  recruitment 
activities  directed  at  filling  particular 
vacancies  in  order  to  encourage 
outreach  to  persons  who  may  not  be 
aware  of  the  opportimities  available  in 
broadcasting  or  the  MVPD  industry  or 
have  not  yet  acquired  the  experience  to 
compete  for  current  vacancies. 
Interested  members  of  the  community 
will  not  only  have  access  to  information 
concerning  specific  job  vacancies,  but 
also  will  be  encoiu^aged  to  develop  the 
knowledge  and  skill's  to  pursue  them. 
Prong  3  activities  are  intended  as  a 
method  to  reach  segments  of  the 
conununity  who  might  otherwise  be 
omitted,  possibly  inadvertently,  from 
vacancy-specific  recruitment  efforts. 

71.  Outreach  Requirements  of 
Religious  Broadcasters.  In  the  NPRM, 
we  proposed  to  adopt  a  policy  under 
which  religious  broadcasters  that 
elected  to  apply  a  religious  qualification 
to  all  of  their  employees  were  not 
required  to  comply  with  the  broad    • 
outreach  recruitment  requirement  or  the 
menu  options,  but  they  must  make 
reasonable,  good  faith  efforts  to  recruit 
applicants,  without  regard  to  race,  color, 
national  origin  or  gender,  among  those 
who  are  qualified  based  on  their 
religious  belief  or  affiliation.  We  adopt 
that  policy.  This  approach  reflects  our 
judgment  that  the  more  specific 
recruitment  requirements  described 
above  may  not  be  suited  to  recruitment 
that  is  limited  to  members  of  a  certain 
religious  faith.  This  requirement  will 
also  apply  to  religious  broadcasters  that 
elect  to  establish  a  religious 
qualification  for  some,  but  not  all,  of 
their  positions,  with  respect  to  those 
positions  that  are  subject  to  the  religious 
qualification.  Such  religious 
broadcasters,  with  respect  to  other 
positions  not  subject  to  a  religious 
qualification,  must  comply  with  prongs 
one  and  two.  A  religious  broadcaster 
that  treats  five  or  more  its  full-time 
positions  as  non-religious  are  required 
to  comply  with  the  prong  three  menu 
options  because,  in  regard  to  those 
positions,  the  station  is  in  a  comparable 
position  to  stations  that  have  five  or 
more  full-time  employees  and  none 
subject  to  a  religious  qualification.  A 
religious  broadcaster  electing  to  treat 
none  of  its  positions  as  subject  to  a 
religious  qualification  would  be 
required  to  comply  with  all  three 
prongs.  Once  an  entity  establishes  its 
qualifications  as  a  religious  broadcaster, 
it  has  the  discretion  to  define  the 
religious  qualification  it  seeks  to 


establish.  Thus,  it  may  define  the 
qualification  generally  as  encompassing 
an  entire  denomination;  more 
specifically  as  encompassing  ordy 
persons  who  share  a  particular  doctrinal 
belief;  or  even  more  specifically  as 
encompassing  only  persons  who  are 
members  of  a  particular  church  or 
religious  organization.  We  do  not  intend 
to  inquire  into  a  religious  broadcaster's 
definition  of  its  religious  qualification. 
All  we  require  is  that  some  effort  be 
made  to  notify  persons  who  meet  the"  '^> 
definition  established  by  the  religious 
broadcaster  itself  as  to  the  availability  of 
employment  at  the  religious 
broadcaster's  station. 

72.  Outreach  Requirements  for 
International  Stations.  In  the  Recon,  we 
indicated  that  international  broadcast 
stations  licensed  pursuant  to  section  73, 
Subpart  F,  §  73.701,  et  seq..  would  be 
subject  to  our  EEO  requirements,  except 
for  the  public  file  requirement,  given 
that  such  stations  are  not  required  to 
have  a  public  file.  We  are  continuing 
this  requirement  in  the  new  rules. 

73.  Recordkeeping.  We  will  require 
broadcasters  to  retain  documentation 
concerning  their  compliance  with  the 
three  recruitment  prongs,  as  proposed  in 
the  2NPRM.  This  documentation  must 
be  retained  by  the  station,  but  will  not 
be  routinely  submitted  to  the 
Commission.  The  data  must  be  provided 
to  the  Commission  upon  request  in  the 
event  of  an  investigation  or  audit.  The 
documentation  includes:  (1)  Listings  of 
all  full-time  job  vacancies  filled  by  the 
station  employment  unit,  identified  by 
job  title;  (2)  for  each  such  vacancy,  the 
recruitment  soiuces  used  to  fill  the 
vacancy  (including,  if  applicable, 
organizations  entitled  to  notification, 
which  should  be  separately  identified), 
identified  by  name,  address,  contact 
person  and  telephone  number;  (3)  dated 
copies  of  all  advertisements,  bulletins, 
letters,  faxes,  e-mails,  or  other 
communications  announcing  vacancies; 
and  (4)  dociimentation  necessary, to 
demonstrate  performance  of  the  Prong  3 
menu  options,  including  sufficient 
information  to  disclose  fully  the  nature 
of  the  initiative  and  the  scope  of  the 
station's  participation,  including  the 
station  personnel  involved.  This 
documentation  will  allow  us  to  verify 
compliance  with  our  rules;  we  find  no 
reason  to  believe  that  this  minimal 
record  retention  requirement  imposes 
an  unreasonable  burden  on  broadcasters 
or  MVPDs. 

74.  We  also  sought  comments  in  the 
2NPRM  as  to  whether  we  should  require 
the  retention  of  documentation 
concerning  the  recruitment  sources  that 
referred  hires  and  interviewees. 
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75.  Our  rule  focuses  on  the  process  of 
recruitment,  not  the  results  thereof.  It  is 
nonetheless  necessary  to  have  some 
meaps  of  assessing  whether  the  process 
has  been  conducted  in  good  faith  and 
whether  the  process  is  working  as 
intended.  We  expect  that  broadcasters 
and  MVPDs  will  analyze  the  results  of 
their  recruitment  efforts  to  ensure  that 
they  actually  achieve  broad  outreach. 
This  requires  knowledge  of  what 
recruitment  sources  have  been 
productive  in  generating  qualified 
applicants.  Records  of  the  recruitment 
sources  of  the  most  qualified 
applicants — those  interviewed  or 
hired — will  be  helpful  in  this  regard.  We 
will  accordingly  require  that 
broadcasters  and  MVPDs  maintain 
records  reflecting  the  referral  soiuces  of 
interviewees  and  hires. 

76.  We  will  not  require  the  retention 
of  records  of  the  recruitment  sources  of 
applicants.  Data  concerning  the 
recruitment  sources  of  interviewees  and 
hires  is  sufficient  for  the  limited 
purpose  of  determining  whether  the 
program  is  being  conducted  in  good 
faith  and  working  as  intended.  Further, 
although  it  is  minimally  burdensome  to 
ascertain  the  recruitment  sources  of 
interviewees  and  hires  because  they  are 
readily  available  to  provide  this 
information  if  it  is  not  reflected  in  the 
jobseeker's  application,  tracking  the 
recruitment  source  of  all  applicants  may 
require  additional  efforts  to  collect  this 
information.  This  may  place  an 
inordinate  burden  on  broadcasters  and 
MVPDs,  particularly  in  light  of  the  fact 
that  information  concerning  applicants 
in  the  aggregate  does  not  necessarily 
reflect  sources  of  qualified  applicants. 

77.  We  will  require  that  all  records 
documenting  outreach  efforts  be 
retained  until  the  grant  of  the  renewal 
application  covering  the  license  term 
during  which  the  hire  or  activity  occius, 
except  that,  if  a  licensee  acquired  a 
station  pursuant  to  an  assignment  or 
transfer  that  required  Commission 
approval  of  FCC  Form  314  or  315  during 
the  license  term,  it  need  not  retain 
records  pertaining  to  the  outreach 
efforts  of  a  prior  licensee.  In  order  to 
minimize  any  burden  associated  with 
this  requirement,  records  may  be 
maintained  in  an  electronic  format,  e.g., 
by  scanning  pertinent  documents  into  a 
computer  format.  Absent  a  showing  of 
extraordinary  circumstances,  we  will 
not  credit  claimed  activities  that  cannot 
be  supported  by  records. 

78.  In  the  case  of  religious 
broadcasters  that  apply  a  religious 
qualification  to  some  or  all  of  their 
hires,  they  need  only  retain,  in  the  case 
of  hires  subject  to  the  qualification, 
documentation  as  to  the  full-time 


vacancies  filled,  the  recruitment  sources 
used,  the  date  each  vacancy  was  filled, 
and  the  recruitment  sources  of  the  hires. 
This  information  is  pertinent  to 
monitoring  whether  the  broadcaster 
made  reasonable,  good  faith  efforts  to 
recruit  among  persons  who  meet  the 
applicable  religious  qualification. 

79.  Public  FUe.  We  will  adopt  the 
requirement  that  broadcasters  place  in 
their  public  file  aimually,  on  the 
anniversary  of  the  date  Uiey  are  due  to 
file  their  renewal  applications,  an  EEO 
public  file  report  containing  the 
following  information:  (1)  A  list  of  all 
full-time  vacancies  filled  by  the  station 
employment  unit  during  the  preceding 
year,  identified  by  job  title;  (2)  for  each 
such  vacancy,  the  recruitment  source(s) 
used  to  fill  the  specific  vacancy 
(including  organizations  entitled  to 
notification  of  vacancies  piusuant  to 
Prong  2,  which  should  be  separately 
identified),  including  the  address, 
contact  person,  and  telephone  number 
of  each  soiuce;  (3)  a  list  of  the 
recruitment  sources  that  referred  the 
people  hired  for  each  full-time  vacancy; 
data  reflecting  the  total  number  of 
persons  interviewed  for  full-time 
vacancies  during  the  preceding  year 
and,  for  each  recruitment  source  used  in 
connection  with  any  such  vacancies,  the 
total  number  of  interviewees  referred  by 
that  source;  and  (4)  a  list  and  brief 
description  of  Prong  3  menu  options 
implemented  during  the  preceding  year. 
Religious  broadcasters  with  hires 
subject  to  a  religious  qualification  need 
include,  for  full-time  vacancies  subject 
to  the  qualification,  only  the 
information  called  for  in  (1)  and  (2) 
above,  along  with  information 
concerning  the  recruitment  soiuces  that 
referred  the  persons  hired. 

80.  Some  broadcasters  object  that 
documentation  concerning  a  station's 
EEO  efforts  should  not  be  made 
available  to  the  public.  To  the  contrary, 
as  we  indicated  in  the  R&O,  the  public 
has  an  important  role  in  monitoring 
broadcaster  compliance  with  our  EEO 
rule.  The  EEO  public  file  report  is 
designed  to  facilitate  meaningful  public 
input.  We  recognize  broadcaster 
concerns  that  the  availability  of  this 
information  could  trigger  unwarranted, 
even  frivolous,  filings.  The  possibility  of 
abuses  by  some  does  not  warrant 
depriving  the  public  of  its  right  to 
participate  in  the  process  of  monitoring 
and  enforcing  our  EEO  rule,  which 
directly  impacts  them. 

81.  We  will  also  require  that 
broadcasters  post  the  EEO  public  file 
report  on  their  web  site,  if  they  have 
one.  (Although  the  reports  must  be 
retained  in  the  public  file  until  final 
action  has  been  taken  on  the  station's 


next  renewal  application,  all  reports 
need  not  be  maintained  on  the  station's 
Web  site.  The  requirement  to  post  a 
station's  EEO  public  file  report  on  its 
Web  site  extends  only  to  the  cvurent 
report.  Also,  we  require  only  that  the 
information  contained  in  the  EEO 
public  file  report  be  placed  on  the  Web 
site.  A  scanned  copy  of  the  actual  paper 
report  contained  in  the  public  file  need 
not  be  placed  on  the  Web  site;  any 
legible  format  may  be  used.)  The 
purpose  of  this  requirement  is  to 
facilitate  access  by  persons  within  the 
service  area.  We  do  not  believe  that  our 
requirement  to  place  EEO  public  file 
report  information  on  a  station's  Web 
site  is  unreasonable  or  overly 
burdensome. 

82.  Broadcasters  are  free  to  use  any 
format  in  their  public  file  report  to 
avoid  urmecessary  duplication  as  long 
as  the  report  clearly  provides  the 
information  requested.  For  instance,  if  a 
broadcaster  used  the  same  recruitment 
sources  for  all  its  vacancies,  it  may 
maintain  a  single  list  of  those  sources, 
indicating  that  they  were  used  for  all 
vacancies.  If  a  broadcaster  used  different 
sources  for  different  vacancies,  it  may 
maintain  a  master  list  of  all  its  sources 
and  use  a  cross-reference  system  to 
show  which  sources  were  used  for 
which  vacancies. 

83.  The  EEO  public  file  report  need 
not  be  routinely  submitted  to  the 
Commission,  except  in  two  instances. 
The  EEO  public  file  reports  covering  the 
two-year  period  preceding  the  filing  of 

a  renewal  application  must  be 
submitted  with  that  application  as  an 
attachment  to  Form  396,  and  will  be  one 
basis  for  our  review  of  the  broadcaster's 
compliance  at  renewal  time.  Also,  for 
stations  subject  to  mid-term  reviews,  the 
EEO  public  file  reports  for  the  two-year 
period  preceding  the  mid-term  review 
must  be  filed  with  the  Coimnission  and 
will  be  one  basis  for  mid-term  reviews. 
Renewal  and  mid-term  review 
procedures  are  discussed  in  greater 
detail. 

84.  Because  the  filing  dates  for  the 
EEO  public  file  reports  are  tied  to  the 
date  of  filing  of  renewal  applications, 
the  due  dates  will  apply  to  a  given 
station  regardless  of  when  the  licensee 
acquired  the  station.  Consequently,  if 
there  is  a  substantial  change  of 
ownership  requiring  approval  pursuant 
to  FCC  Form  314  or  FCC  Form  315 
diuing  the  one-year  period  covered  by 
an  EEO  public  file  report,  the  new 
licensee  must  place  the  report  in  the 
public  file  by  the  due  date.  The 
information  contained  in  the  report 
would  encompass  only  EEO  efforts 
undertaken  by  the  new  licensee. 
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85.  The  EEO  public  file  report  will  be 
filed  for  station  employment  units, 
rather  than  only  for  individual  stations. 
A  "station  employment  unit"  will  be 
defined,  as  it  was  imder  our  former  rule, 
as  including  a  station  or  group  of 
commonly  owned  stations  in  the  same 
market  that  shared  at  least  one 
employee.  We  will  leave  the  definition 
of  the  "market"  to  each  licensee's  good 
faith  discretion.  In  making  this 
determination  a  licensee  should  assess 
the  technical  coverage  of  its  station(s); 
its  marketing,  promotional,  and 
advertising  practices;  the  pertinent 
market  definitions  adopted  by  public 
agencies  or  commercial  services,  such  as 
Nielsen  and  Arbitron;  and  requests  for 
notices  of  job  vacancies  from  locally- 
based  community  groups.  We  expect  a 
licensee  to  be  able  to  provide  a 
reasonable  explanation  for  its 
determination  should  it  become  an 
issue.  Finally,  stations  in  the  same 
market  should  be  considered  part  of  the 
same  employment  unit  even  if  the 
licenses  are  held  by  different  business 
entities  that  are  commonly  owned  or 
controlled.  We  would  view  licensees  as 
commonly  owned  for  the  purpose  of  the 
EEO  rule  if  50  percent  or  more  of  the 
voting  control  of  the  licensees  is  held  by 
the  same  persons  or  entities. 

86.  If  a  station  is  subject  to  a  time 
brokerage  agreement,  the  licensee's  EEO 
public  file  report  should  include  data 
concerning  only  its  own  recruitment 
efforts  for  full-time  positions  and  not 
the  efforts  of  the  broker  If  a  licensee  is 

a  broker  of  another  station  or  stations  in 
the  same  market  as  an  employment  unit 
including  a  station  or  stations  of  which 
it  is  the  licensee,  the  licensee's  EEO 
public  file  report  should  include  data 
concerning  its  EEO  efforts  at  both  the 
owned  and  brokered  stations.  If  a 
licensee-broker  does  not  own  a  station 
in  the  same  market  as  the  brokered 
station,  then  it  shall  include  information 
concerning  its  EEO  efforts  at  the 
brokered  station  in  the  EEO  public  file 
report  for  its  own  station  that  is 
geographically  closest  to  the  brokered 
station.  The  same  policy  will  apply  to 
EEO  forms  filed  at  mid-term  (where 
applicable)  (Form  397)  and  at  renewal 
(Form  396),  discussed.  Non-licensee 
brokers  are  not  required  to  file  EEO 
public  file  reports  because  they  are  not 
licensees.  If  a  broker  is  controlled 
directly  or  indirectly  by  a  licensee  or 
licensees,  it  should  be  considered  a 
licensee-broker. 

87.  We  recognize  that  there  may  be 
some  employment  units  that  are  located 
in  markets  that  include  stations  licensed 
to  communities  in  more  than  one  state 
that  are  in  different  renewal  groups.  As 
a  result,  the  date  of  the  last  renewal 


application  filing  differs  for  some 
stations  in  the  same  employment  unit, 
so  that  there  could  arguably  be  two 
dates  governing  the  placing  of  the  EEO 
public  file  report  in  the  public  file 
because  that  date  is  based  on  the 
anniversary  of  the  filing  of  the  last 
renewal  application.  The  same  problem 
arises  with  respect  to  the  filing  of  mid- 
term reports  (FCC  Form  397),  discussed. 
It  is  not  our  intent  that  employment 
units  comply  with  these  requirements 
more  than  once  merely  because  they  . 
include  stations  in  more  than  one 
renewal  group.  We  will  generally  expect 
employment  units  in  this  situation  to 
proceed  in  accordance  with  the 
schedule  for  only  one  of  the  renewal 
groups  included  in  their  unit.  There 
may  be  rare  instances  involving 
television  stations  when  it  will  be 
necessary  for  us  to  request  a 
supplemental  filing  in  order  to  comply 
with  the  statutory  requirement  that  we 
conduct  mid-term  reviews  of  television 
licensees'  EEO  compliance. 

88.  An  employment  unit  consisting  of 
stations  in  more  than  one  renewal  group 
may  select  the  renewal  group  that  it  will 
use  for  the  purpose  of  determining  the 
filing  dates  for  its  annual  public  file 
reports  and  its  mid-term  report,  where 
applicable,  in  accordance  with  the 
following  criteria.  If  the  employment 
unit  includes  a  television  station,  the 
dates  for  the  television  station  should 
ordinarily  govern,  in  order  to 
accommodate  the  statutory  requirement 
for  mid-term  review  of  television 
licensees'  EEO  compliance.  Apart  from 
this  situation,  the  renewal  group  that 
will  determine  the  employment  unit's 
EEO  filing  schedule  should  be  selected 
so  as  to  minimize  the  time  between  the 
date  for  placing  the  EEO  public  file 
report  in  the  public  file  and  the  date  for 
the  filing  of  renewal  applications  for 
stations  located  in  renewal  groups  that 
have  different  renewal  filing^ates  than 
the  renewal  group  used  to  determine  the 
employment  unit's  EEO  filing  schedule. 

89.  "There  may  also  be  circumstances 
in  which  an  employment  unit  consists 
of  television  and  radio  stations  that  are 
part  of  the  same  renewal  group,  except 
that  the  renewal  schedule  for  radio  is 
one  year  earlier  than  the  schedule  for 
television.  In  these  circumstances,  the 
filing  schedule  for  television  stations 
should  be  used  for  purposes  of  filing  the 
mid-term  report  (FCC  Form  397)  for  the 
employment  unit,  if  it  is  subject  to  the 
requirement  to  file  a  mid-term  report. 
This  report  would  cover  all  stations  in 
the  employment  unit.  Thus,  there  would 
be  no  need  to  file  a  separate  mid-term 
report  for  the  radio  station(s).  Because 
the  date  for  placing  the  annual  public 
file  report  in  the  public  file  is  thesame 


for  both  radio  and  television,  the  most 
recent  public  file  report  should  be 
submitted  with  the  renewal  applications 
for  both  television  and  radio  stations  in 
the  employment  imit. 

90.  Renewal  applications  must  still  be 
filed  separately  for  each  station  in 
accordance  with  the  regular  schedule  ' 
for  the  station's  renewal  group.  FCC 
Form  396,  the  EEO  form  submitted  with 
the  renewal  application,  discussed 
below,  requires  that  the  licensee  attach 
the  EEO  public  file  report  that  is 
ordinarily  placed  in  the  public  file 
simultaneously  with  the  filing  of  the 
renewal  application,  as  well  as  the 
report  for  the  prior  year.  When  a  station 
is  part  of  an  employment  unit  that  is 
using  the  EEO  filing  schedule  for 
another  renewal  group,  the  station 
should  submit  with  its  FCC  form  396 
the  most  recant  EEO  public  file  report 
prepared  for  the  employment  unit.  If  the 
licensee  feels  that  the  most  recent  EEO 
public  file  report  does  not  accurately 
reflect  the  employment  unit's  EEO 
program  as  of  the  date  of  the  filing  of  the 
renewal  application,  it  should  disclose 
any  pertinent  facts  as  part  of  the 
narrative  statement  also  required  by  the 
FCC  Form  396. 

91.  Low  power  television  (LPTV) 
stations  are  subject  to  the  broadcast  EEO 
rule  by  virtue  of  a  cross-reference 
contained  in  §  74.780  of  the 
Commission's  Rules.  (Licensees  of  low 
power  FM  (LPFM)  stations  are  subject  to 
the  Commissions  prohibition  against 
employment  discrimination.  See  47  CFR 
73.881.  LPFM  licensees  are  not  required 
to  comply  with  any  EEO  program 
requirements.  As  we  stated  in  the  LPFM 
R8-0,  "(bjecause  we  anticipate  that  the 
vast  majority  of  this  class  of  licensees 
will  employ  very  few  (if  any)  fuH-time, 
paid  employees,  we  do  not  intend  to 
require  LPFM  licensees  to  comply  with 
any  EEO  program  requirements  we 
adopt  in  our  rulemaking  proceeding.") 
LPTV  stations  are  not  required  to 
maintain  a  public  file.  As  indicated  in 
the  Recon,  we  will  not  expect  them  to 
prepare  an  EEO  public  file  report, 
although  LPTV  stations  with  five  or 
more  full-time  employees  must  comply 
with  the  recordkeeping  requirements. 
Class  A  television  stations  are  subject  to 
the  requirement  to  maintain  a  public  file 
and  are  fully  subject  to  the  EEO  rule,  * 
including  the  requirement  to  prepare  an 
EEO  public  file  report. 

92.  Enforcement.  We  will  adopt  the 
enforcement  process  proposed  in  the 
2NPRM,  which  is  similar  to  that 
adopted  in  the  R6-0,  except  that  we  are 
eliminating  the  requirement  that 
broadcasters  certify  compliance  with  the 
EEO  rule  in  the  second  and  sixth  years 
of  their  license  term.  We  will  conduct 
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mid-term  review  of  television  stations 
with  five  or  more  full-time  employees 
and  radio  stations  with  more  than  ten 
full-time  employees,  using  FCC  Form 
397.  We  treat  television  stations 
differently  from  radio  stations  because 
of  the  requirements  of  section  334  of  the 
Communications  Act  which  does  not 
permit  us  to  exempt  television  stations 
with  five  to  ten  full-time  employees 
from  the  mid-term  requirement. 

93.  We  will  also  monitor  EEO 
complicmce  through  random  audits  and 
targeted  investigations  resulting  from 
information  received  as  to  possible 
violations.  Each  year  we  will  select  for 
audit  approximately  five  percent  of  all 
licensees  in  the  radio  and  television 
services,  ensuring  that,  even  though  the 
number  of  radio  licensees  is 
significantly  larger  than  television 
licensees,  both  services  are  represented 
in  the  audit  process.  Initially,  the 
inquiry  may  request  the  contents  of  the 
station's  public  file.  Further  inquiry  or 
inquiries  may  be  conducted  requesting 
additional  documentation  of 
recruitment  efforts  that  is  not  in  the 
public  file.  Based  on  the  circumstances 
of  the  case,  the  inquiry  could  potentially 
include,  but  not  be  limited  to,  (1)  A 
request  for  data  covering  any  period  of 
the  license  term^  and  (2)  interviews  of 
witnesses,  including  any  complainant 
and  present  or  former  station 
employees. 

94.  Licensees  will  be  subject  to  a 
variety  of  sanctions  and  remedies  for 
EEO  rule  violations  or  deficiencies. 
Some  examples  of  violations  or 
deficiencies  might  include:  engaging  in 
employment  discrimination  in  hiring  or 
promotions;  failure  to  file  a  mid-term 
review  when  due;  failure  to  file  an  EEO 
public  file  report  when  due;  failure  to 
file  Form  396  when  due; 
misrepresentation  of  outreach  efforts  or 
other  information;  non-responsiveness 
or  evasion  in  responding  to  a  written 
Commission  inquiry;  failure  to  recruit 
for  all  vacancies  absent  exigent 
circumstances;  failure  to  widely 
disseminate  information  concerning 
vacancies  for  full-time  positions;  failure 
to  analyze  routinely  the  adequacy  of  the 
various  program  elements  in  achieving 
broad  outreach  to  all  segments  of  the 
community;  failure  to  undertake  the 
required  Prong  3  menu  options;  and 
failure  to  notify  organizations  that 
request  vacancy  notices.  Also,  it  may 
constitute  a  violation  of  the  EEO  rule  if. 
based  on  all  of  the  evidence,  we 
determine  that  a  licensee  has  attempted 
to  evade  our  requirements  through 
token  or  sham  efforts. 

95.  We  take  the  EEO  rules  and 
obligations  we  establish  here  very 
seriously,  and  fully  expect  broadcasters 


and  NfVPDs  to  do  the  same.  We  remind 
licensees  that  it  is  as  true  today  as  it  was 
20  years  ago  that  a  "documented  pattern 
of  intentional  discrimination  would  put 
seriously  into  question  a  licensee's 
character  qualification  to  remain  a 
licensee."  We  intend  to  carefully 
monitor  compliance  with  our  EEO  rules. 
Sanctions  and  remedies  that  may  be 
issued  by  the  Commission  for 
deficiencies  in  licensees'  EEO 
compliance  include  admonishments, 
reporting  conditions,  forfeitiu-es,  short 
term  renewal  of  license,  or  designation 
for  hearing  for  possible  revocation  of 
license  or  denial  of  renewal.  The 
appropriate  sanction  or  remedy  will  be 
determined  on  a  case-by-case  basis. 
Sanctions  will  be  greater  in  cases 
involving  recidivism,  continuous  EEO 
non-compliance,  or  intentional 
discrimination.  In  particular,  if 
sufficiently  egregious  violations  are 
found,  we  will  not  hesitate  to  designate 
for  hearing. 

96.  We  will  also  be  taking  steps  to 
ensure  that  broadcasters,  MVPDs,  and 
the  public  are  aware  of  and  able  to 
comply  with  the  EEO  rules  and  policies. 
First,  we  will  continue  to  maintain  an 
EEO  page  on  the  Commission's  Web 
site.  In  addition,  our  Consumer  & 
Governmental  Affairs  Bureau  (CGB)  will 
provide  information  to  the  public  on  the 
new  rules  adopted  by  the  Commission. 
CGB  will  make  a  factsheet  on  the  rules 
available  to  the  public  through  our 
consumer  centers  and  our  Web  site. 
Commission  staff  will  continue  to 
participate  in  conferences  held 
throughout  the  country  that  deal  with 
broadcast  and  MVPD  EEO  issues. 
Finally,  as  always,  our  EEO  staff  is 
available  to  answer  more  specific 
questions  and  provide  informal 
guidance  regarding  the  rules.  We 
encourage  the  industry  and  the  public  to 
take  advantage  of  these  resources. 

97.  Forms  Relating  to  EEO 
Compliance.  We  readopt  the  forms 
adopted  in  the  R&O,  incorporating  the 
changes  discussed  above.  Primarily,  we 
eliminate  the  portion  of  the  forms  that 
provided  for  an  election  between  Option 
A  and  Option  B  because  our  present 
rule  does  not  provide  for  an  election. 
We  also  will  not  reissue  the  Initial 
Election  Statement,  which  required  a 
licensee  to  choose  between  Option  A 
and  Option  B.  We  are  addressing  here 
only  forms  relating  to  our  EEO  outreach 
requirements.  As  indicated,  FCC  Form 
395-B,  the  Annual  Employment  Report, 
which  is  being  deferred,  is  unrelated  to 
the  implementation  and  enforcement  of 
our  EEO  program. 

98.  We  readopt,  with  modifications, 
FCC  Form  396,  which  is  filed  by 
broadcasters  as  part  of  their  renewal 


applications.  We  will  delete  the  Option 
A/Option  B-election.  The  form  as 
adopted  by  the  R&-0  also  required  the 
broadcaster  to  certify  that  it  complied 
with  the  EEO  rule  during  the  two-year 
period  preceding  the  filing  of  the  report; 
to  attach  a  copy  of  its  EEO  public  file 
for  the  preceding  year;  and  to  provide  a 
narrative  statement  demonstrating  how 
the  station  achieved  broad  outreach 
during  the  preceding  two  years.  The 
licensee  must  still  certify  to  the 
accuracy  of  the  forms  it  submits  to  the 
Commission;  it  just  need  not  draw  a 
legal  conclusion  as  to  whether  the  facts 
it  submits  demonstrate  compliance  with 
our  rules.  We  will  modify  the  form  to 
eliminate  the  certification  requirement. 
We  will  require  the  submission  of  the 
EEO  public  file  report  due  at  the  time 
of  the  filing  of  the  Form  396  along  with 
the  form  filed  one  year  before  that.  This 
is  because  we  allow  two  years  for  the 
performance  of  the  Prong  3  menu 
options.  We  recognize  that  in  some 
instances  a  station  may  have  been  sold 
during  the  prior  two  years.  In  that  case, 
the  licensee  at  the  time  of  renewal  need 
only  submit  EEO  public  file  reports 
relating  to  its  own  operation  of  the 
station. 

99.  The  version  of  Form  396  adopted 
by  the  RErO  included  the  following 
question:  "Have  any  complaints  been 
filed  before  any  body  having  competent 
jurisdiction  under  federal,  state, 
territorial  or  local  law,  alleging  unlawful 
discrimination  in  the  employment 
practices  of  the  station(s)?"  In  the 
2NPRM,  we  stated  that  the  form 
required  the  reporting  of  "pending" 
discrimination  complaints.  We  did  not 
clarify  the  period  of  time  to  which  the 
word  "pending"  referred,  e.g.,  pending 
at  any  time  during  the  most  recent 
license  term  or  pending  at  the  time  a 
renewal  application  is  filed.  We  will 
require  the  reporting  of  all  complaints 
filed  during  the  most  recent  license 
term,  consistent  with  our  past  practice. 
This  will  avoid  unnecessary  litigation 
and  involves  little  additional  burden. 
Form  396  requests  information 
concerning  the  disposition  or  current 
status  of  the  complaint,  and  the 
Commission  will  consider  complaints 
only  to  the  extent  they  are  deemed 
relevant. 

100.  FCC  Form  396-A  is  to  be  used 
for  applications  for  the  construction  of 
a  new  broadcast  station  or  for  the  sale 
of  an  existing  broadcast  station.  We  will 
readopt  this  form  but  delete  references 
to  the  Option  A/Option  B  election. 

101.  We  adopted  in  the  R&-0  FCC 
Form  397,  "Broadcast  Statement  of 
Compliance,"  which  was  to  be 
submitted  in  the  second,  foiulh,  and 
sixth  years  of  the  license  term  for  the 
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purpose  of  certifying  whether  the 
licensee's  station  employment  unit 
complied  with  the  EEO  rule  during  the 
preceding  two  years.  In  the  2NPRM,  we 
proposed  to  use  the  Form  397  only  for 
the  purpose  of  filing  mid-term  reviews, 
renaming  it  the  "Broadcast  Mid-term 
Report."  We  will  adopt  this  proposal. 
Form  397  will  be  filed  by  licensees 
subject  to  mid-term  review.  We  will 
modify  Form  397  to  eliminate  the 
reference  to  an  election.  In  addition, 
consistent  with  oiu  discussion 
concerning  Form  396,  we  will  eliminate 
the  compliance  certification 
requirement  and  instead  require 
submission  of  EEO  public  file  reports 
for  the  two  years  preceding  the  filing 
(unless  the  earlier  report  does  not 
pertain  to  the  current  licensee  because 
of  a  sale).  Two  groups  of  television 
stations  would  be  required  by  our  new 
rules  to  file  mid-term  reports  in  2003: 
New  Jersey  and  New  York  filings  would 
be  due  by  February  1,  2003,  and 
Delaware  and  Permsylvania  filings 
would  be  due  by  April  1,  2003.  Because 
of  the  extremely  short  time  between  the 
anticipated  effective  date  of  the  rules 
and  the  filing  dates,  we  will  not  require 
stations  in  these  groups  to  file  mid-term 
reports  in  2003. 

102.  Provisions  for  Small  Stations  and 
Small  Markets.  The  rule  adopted  by  the 
R&O  exempted  from  the  outreach 
provisions  (but  not  the 
nondiscrimination  provisions)  station 
employment  units  that  had  fewer  than 
five  full-time  (30  hours  per  week  or 
more)  employees.  As  noted,  a  "station 
employment  unit"  referred  to  a  station 
or  group  of  commonly  owned  stations  in 
the  same  market  that  shared  at  least  one 
employee.  We  will  include  this 
exemption  in  our  new  rule.  We  also 
provided  in  the  RGO  that  station 
employment  units  with  five  to  ten  full- 
time  employees  would  be  required  to 
perform  only  two,  rather  than  four. 
Prong  3  menu  options  every  two  years. 
We  will  incorporate  this  requirement  in 
our  new  rule.  In  addition,  we  will 
extend  it  to  certain  small  market 
stations.  We  further  provided  in  the 
R60  that  radio  station  employment 
units  with  five  to  ten  full-time 
employees  would  be  exempt  fi-om  the 
mid-term  review  requirement.  We  did 
not  extend  this  relief  to  television 
stations  because  of  the  requirements  of 
section  334  of  the  Communications  Act. 
We  will  include  this  exemption  for 
radio  in  our  new  rule. 

103.  In  the  2NPRM.  we  asked  whether 
we  should  expand  the  exemption  for 
small  stations  to  include  employment 
units  with  ten  or  fewer  employees.  We 
also  asked  whether  we  should  modify 
the  requirement  that  stations  with  more 


than  10  full-time  employees  complete 
four  menu  options  every  two  years. 
Smaller  stations  with  five  to  10  or  fewer 
full-time  employees  are  required  to 
complete  two  menu  options  every  two 
years.  We  further  asked  whether  we 
should  treat  all  stations  with  five  or 
more  full-time  employees  that  are 
located  in  smaller  markets  like  smaller 
stations.  Having  reviewed  the  record, 
we  find  no  basis  for  increasing  the 
pertinent  exemptions,  except  that  we 
find  some  modification  warranted  with 
respect  to  the  menu  option  requirements 
applicable  to  stations  in  smaller 
markets. 

104.  With  one  exception,  we  find  no 
basis  in  the  record  to  provide  additional 
exemptions  from  our  rule  beyond  those 
referenced.  First,  we  reject  as 
unsupported  in  the  record  any 
suggestion  that  the  rule  we  adopt  today 
imposes  unreasonable  burdens  on  small 
broadcasters.  As  a  general  matter,  the 
rule  imposes  minimal  burdens.  In 
addition,  small  broadcasters  are 
permitted  to  perform  fewer  menu 
options,  and  most  likely  will  have  fewer 
hires,  resulting  in  fewer  records  to  keep 
and  fewer  job  vacancies  requiring 
recruitment  under  the  rule.  Further,  as 
we  found  in  the  R&O,  small  stations 
provide  entry-level  opportimities  in  the 
broadcast  industries  and  make  up 
approximately  Va  of  the  broadcast 
industry.  If  we  were  to  exempt  such  a 
large  number  of  stations  from  the  EEO 
rule — stations  that  may  provide  entry 
level  opportunities  for  people  new  to 
broadcasting — we  would  undermine  the 
central  purpose  of  our  EEO  rule.  We 
decline  to  do  so. 

105.  We  find  that  it  would  be 
appropriate,  to  modify  our  Prong  3 
menu  option  requirement  for  stations  in 
smaller  markets.  We  recognize  that 
smaller  markets  may  not  have  the  * 
resources  in  the  community  to  support 
some  of  the  activities  contemplated  in 
Prong  3.  We  did  not  address  this 
problem  in  the  R&O  because  small 
market  stations  that  found  the  menu 
option  requirement  burdensome  could 
elect  to  proceed  under  Option  B.  That 
alternative  will  not  be  available  under 
our  new  rule.  We  will  accordingly 
provide  that  small  market  stations  will 
be  required  to  perform  only  two.  rather 
than  four,  menu  options  during  a  two 
year  period. 

106.  We  will  define  the  scope  of  this 
exemption  as  extending  to  any  station 
employment  unit  consisting  solely  of  a 
station  or  stations  licensed  to  a 
community  that  is  located  in  a  county 
that  is  outside  of  all  metropolitan  areas, 
as  defined  by  0MB,  or  is  located  in  a 
metropolitan  area  that  has  a  population 
of  fewer  than  250,000  persons.  This  will 


operate  to  reduce  requirements  for 
stations  in  most  markets  below  the  100 
largest  markets  using  definitional 
criteria  that  are  readily  ascertainable 
from  government  sources.  (The  most 
recent  OMB  definition  of  metropolitan 
areas  is  contained  in  OMB  Bulletin  No. 
99-04  (Jime  30,  1999).  See  http:// 
www.whitehouse.gov/omb/inforeg/msa- 
bull99-04.html.  Metropolitan  areas  with 
a  population  of  fewer  than  250.000  are 
defined  as  Level  C  and  D  MSAs  or 
primary  MSAs  (PMSAs).  OMB  Bulletin 
No.  99-04  may  be  used  initially  to 
define  areas  subject  to  this  provision. 
OMB  has  adopted  new  metropolitan 
area  standards  and  will  announce 
definitions  of  areas  based  on  the  new 
standards  and  Census  2000  data  in 
2003.  Standards  for  Defining 
Metropolitan  and  Micropolitan 
Statistical  Areas,  (65  FR  82228. 
December  27.  2000).) 

107.  In  the  Recon,  we  adopted  a 
policy  pursuant  to  which  an  owner  who 
has  a  controlling  interest  (50  percent  or 
greater  voting  control)  in  a  licensee 
would  not  be  considered  a  station 
employee  for  purposes  of  the  EEO  rule, 
even  if  iie  or  she  worked  at  the  station. 
We  concluded  that  such  an  owner's 
emplojrment  at  the  station  would  be 
more  an  incident  of  ownership  rather 
than  a  normal  employment  relationship 
because  the  owner  could  not  be  in  any 
normal  sense  hired  or  fired.-  We 
declined  to  extend  this  policy  to  lesser 
ownership  interests  because  the 
circumstances  pertaining  to  their 
employment  might  vary  widely  and  we 
could  not  assume  that  the  employment 
was  primarily  an  incident  of  ownership. 
Fletcher,  Heald  &  Hildreth.  P.L.C. 
("FHH"),  on  behalf  of  its  clients,  filed  a 
petition  for  reconsideration,  inging  that 
owners  with  20  percent  or  greater 
interests  should  not  be  treated  as 
"employees"  for  purposes  of  the  EEO 
rule.  We  will  not  consider  owners 
holding  a  20  percent  or  greater  voting 
interest  in  a  licensee  as  station 
"employees"  for  EEO  purposes.  This 
will  be  subject  to  the  proviso,  however, 
that  no  single  owner  has  positive 
control  (greater  than  50  percent  voting 
control)  of  the  licensee.  In  that 
circumstance,  the  principal  enjoying 
positive  control  would  be  in  a  position 
to  determine  whether  other  stockholders 
could  be  employed  at  the  station,  and 
only  he  or  she  could  properly  claim 
employment  as  an  incident  of 
ownership.  Absent  that  circumstance,  it 
is  reasonable  to  believe  that  a  20  percent 
or  greater  owner's  employment  position 
is  an  incident  of  ownership.  Someone 
who  owns  a  20  percent  interest  in  a 
licensee  company  is  not  truly  an 
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employee  of  the  licensee,  holding  a 
position  that  would  be  subject  to 
recruitment,  and  thus  should  be 
permitted  to  work  at  the  station  without 
first  requiring  outside  recruitment.  FHH 
suggests  that  we  should,  as  a  safeguard, 
require  that  the  owners  have  made  a 
capital  contribution.  We  do  not  find  this 
necessary.  Legitimate  ownership 
interests  may  exist  that  do  not  involve 
a  capital  contribution.  In  the  event  of 
alleged  abuse  of  this  exception,  we  will 
consider  all  relevant  factors,  including 
the  extent  of  an  asserted  owner's  capital 
contribution  to  determine  the  legitimacy 
of  a  claimed  ownership  interest. 

3.  MVPD  EEO  Program  Requirements 

a.  Rules  and  Policies 

108.  We  will  adopt  substantially  the 
same  outreach  program,  recordkeeping 
and  reporting  requirements  for  MVPDs, 
as  we  have  for  broadcasters.  The  only 
distinctions  will  arise  in  light  of  the 
specific  requirements  imposed  by 
section  634  of  the  Commimications  Act. 
We  monitor  the  EEO  programs  pinsuant 
to  annual  reports  which  have  contained 
employment  and  program  data,  as 
required  by  statute.  We  will  be  creating 
a  new  form  that  will  contain  only 
program  data.  As  mentioned,  we  are 
deferring  consideration  of  a  new  form 
for  MVPDs  that  requires  employment 
data.  Because  our  review  of  MVPD  EEO 
compliance  is  an  annual  review 
pursuant  to  section  634,  we  define  the 
Prong  3  menu  options  requirement  for 
MVPDs  in  terms  of  performing  two 
initiatives  annually  for  those  with  more 
than  ten  full-time  employees  or  one 
initiative  annually  for  those  with  six  to 
ten  full-time  employees.  With  respect  to 
the  definition  of  "community"  for  the 
purpose  of  determining  broad  outreach, 
we  are  leaving  the  definition  of 
"commimity"  for  this  piupose  to  the 
reasonable  good  faith  discretion  of  the 
entity  concerned.  We  will  apply  the 
same  policy  to  MVPDs.  MVPDs  should 
use  pertinent  criteria,  including  the 
location  of  the  system,  pertinent  market 
definitions  adopted  by  public  agencies 
or  conunercial  services,  and  requests  for 
notices  of  job  vacancies  from  locally- 
based  community  .groups.  They  should 
also  consider  what  areas  actually 
produce  job  applicants.  MVPDs  should 
engage  in  broad  outreach  throughout  the 
entire  local  commimity  from  which  they 
can  reasonably  expect  to  elicit 
applicants,  whether  or  not  that 
community  is  defined  by  its  fi^nchise 
area. 

109.  MVPD  compliance  with  the  EEO 
requirements  is  monitored  pursuant  to 
annual  reports  filed  by  MVPDs:  FCC 
Form  395-A  (for  cable  operators)  and 


FCC  Form  395-M  (for  other  MVPDs). 
The  only  substantive  modification 
required  by  the  new  rules  adopted  today 
is  the  elimination  of  the  Option  A/ 
Option  B  election.  In  addition,  we  will 
combine  these  forms.  The  two  forms  are 
virtually  identical  except  for  a  section  in 
the  Form  395-A  requiring  cable 
operators  to  list  the  commimities  in 
which  they  operate.  In  view  of  the 
similarity  of  the  two  forms,  we  do  not 
find  any  necessity  for  having  separate 
forms  for  cable  operators  and  other 
MVPDs.  Both  forms  request  information 
concerning  the  entity's  EEO  outreach 
program.  In  addition,  both  forms  request 
information  as  to  the  gender  and  racial/ 
ethnic  composition  of  the  entity's 
workforce,  analogous  to  the  broadcast 
Form  395-B.  As  in  the  broadcast 
context,  the  data  concerning  the  entity's 
workforce  is  no  longer  pertinent  to  the 
administration  of  our  EEO  outreach 
requirements.  We  will  adopt  at  this  time 
a  single  form,  FCC  Form  396-C,  which 
will  include  the  portions  of  Forms  395- 
A  and  395-M  relating  to  EEO  outreach, 
but  not  the  portion  eliciting  data 
concerning  the  entity's  workforce,  for 
use  by  all  MVPDs.  We  will  consider  the 
adoption  of  a  new  form  for  eliciting 
workforce  data  from  MVPDs  as  part  of 
the  future  R&O  in  which  we  will  also 
address  the  broadcast  Form  395-B. 

C.  Constitutional  Issues 

110.  The  court  in  Association  upheld 
Option  A  of  the  EEO  rule  as 
constitutional  because  it  found  that 
broadcasters  were  not  pressured  to 
recruit  minorities  and  women  under 
Option  A.  The  recruitment  outreach 
provisions  we  are  adopting  in  this  2R8rO 
and  3rd  NPRM  are  the  same  in  all 
material  respects  as  the  basic 
requirements  of  Option  A.  In  enforcing 
the  EEO  rule,  the  Commission  will  not 
pressine  employers  to  favor  anyone  on 
the  basis  of  race,  ethnicity,  or  gender.  As 
a  race  and  gender  neutral  regulation,  the 
EEO  rule  we  are  adopting  today  raises 
no  equal  protection  concerns. 

V.  Conclusion 

111.  In  this  2R6-0,  we  adopt  a  new 
broadcast  EEO  rule  and  set  of  policies, 
and  we  amend  our  MVPD  EEO  rules  and 
policies.  We  remain  committed  both  to 
prohibiting  discrimination  in 
employment  and  requiring  broad  and 
inclusive  outreach  in  recruitment  by 
broadcasters  and  cable  entities. 

VI.  Procedural  Matters 

112.  Final  Regulatory  Flexibility 
Analysis.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),  5  U.S.C.  603,  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  was  incorporated  in  the 


2NPRM.  The  Commission  sought 
written  public  comments  on  the 
possible  significant  economic  impact  of 
the  proposed  policies  and  rules  on  small 
entities  in  the  NPRM,  including 
comments  on  the  IRFA.  Pinsuant  to  the 
Regulatory  Flexibility  Act.  5  U.S.C.  604, 
a  Final  Regulatory  Flexibility  Analysis 
("FRFA")  is  contained  in  Appendix  B. 

113.  Paperwork  Reduction  Act  of  1995 
Analysis.  The  actions  herein  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995  and  fovmd  to 
impose  new  or  modified  reporting  and 
recordkeeping  requirements  or  burdens 
on  the  public.  Implementation  of  these 
new  or  modified  reporting  and 
recordkeeping  requirements  will  be 
subject  to,  and  become  effective  upon, 
approval  by  the  Office  of  Management 
and  Budget  as  prescribed  by  the  Act. 

VII.  Final  Regulatory  Flexibility 
Analysis 

114.  As  required  by  the  RFA,  an  IRFA 
was  incorporated  into  the  2NPRM  in 
this  proceeding.  The  Commission 
sought  written  public  conunents  on  the 
possible  significant  economic  impact  of 
the  proposed  policies  and  rules  on  small 
entities  in  the  2NPRM,  including 
comments  on  the  IRFA.  This  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
conforms  to  the  RFA. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rule  Changes 

115.  This  2R&0  adopts  new  equal 
employment  opportunity  (EEO)  rules 
and  policies  for  broadcasters  and  multi- 
channel video  program  distributors 
(MVPDs)  consistent  with  the  decision  of 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  in  MD/DC/DE 
Rroadcasters  Association  v.  FCC,  236 
F.3d  13,  rehearing  den.  253  F.3d  732 
(D.C.  Cir.  2001),  cert,  denied,  122  S.Ct. 
920  (2002)  [Association).  The  Coiul 
therein  found  unconstitutional  one  of 
two  options  for  achieving  broad 
outreach  provided  by  the  broadcast  EEO 
outreach  requirements  adopted  in  the 
R&-0,  and  codified  as  §  73.2080  of  the 
Commission's  rules,  47  CFR  73.2080. 
The  Court  foimd  the  option  invalid 
because  it  found  that  nonminority  job 
applicants  were  less  likely  to  receive 
notification  of  job  openings  imder  that 
recruitment  option.  The  Court  further 
foimd  that  the  other  option  provided  by 
the  rule,  although  not  invalid,  could  not 
be  severed  from  the  one 
unconstitutional  option  and  therefore  it 
vacated  the  entire  rule. 
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B.  Summary  of  Significant  Issues  Raised 
by  the  Public  Comments  in  Response  to 
the  [RFA 

116.  One  comment  was  filed 
specifically  in  response  to  the  IRFA. 
The  American  Cable  Association  (ACA) 
proposes  the  following  relief  for  smaller 
MVPDs  serving  fewer  than  15,000 
subscribers  or,  in  the  alternative, 
employing  ten  or  fewer  employees:  an 
exemption  from  the  EEO  outreach 
requirements,  streamlined 
recordkeeping  and  reporting 
requirements,  and  a  streamlined  FCC 
Form  395-A  (Cable  Television  Annual 
Employment  Report).  ACA  states  that 
for  many  smaller  companies, 
compliance  with  EEO  outreach, 
recordkeeping,  and  reporting 
requirements  imposes  substantial 
administrative  biu-dens  and  costs.  ACA 
also  filed  these  same  comments 
regarding  small  MVPDs  in  response  to 
the  2NPRM.  We  note  that  the  2R60 
considers  ACA's  concerns  and  provides 
relief  to  small  MVPD  employment  units. 

C.  Recording,  Recordkeeping,  and  Other 
Compliance  Requirements 

117.  The  purpose  of  this  rulemaking 
is  to  replace  our  prior  EEO  rule  that  was 
found  in  part  to  be  unconstitutional. 
Hence,  the  recording,  recordkeeping, 
and  compliance  requirements  of  the 
new  rule  will  not  exceed  those  under 
the  former  rule.  We  note  that  the  Small 
Business  Administration  (SBA) 
approved  om-  approach  for  small 
broadcast  stations  and  small  MVPDs 
under  oiu  former  rule.  Generally,  no 
special  skills  will  be  necessary  to 
comply  with  the  requirements. 

118.  The  2R&'0  requires  that 
broadcasters  and  MVPDs  recruit  for  all 
full-time  job  vacancies  except  in  exigent 
circumstances,  that  some  EEO  materials 
be  kept  in  the  public  inspection  file,  and 
that  all  broadcasters  and  MVPDs  adhere 
to  the  EEO  rules'  general  anti- 
discrimination provisions. 

119.  In  addition,  broadcasters  and 
MVPDs  must  undertake  two  additional 
recruitment  measures.  The  first 
recruitment  measure  requires 
broadcasters  and  MVPDs  to  provide 
notification  of  full-time  job  vacancies  to 
any  requesting  organization  if  the 
organization  is  involved  in  assisting  job 
seekers.  Depending  on  the  size  or 
location  of  a  station's  staff,  the  second 
recruitment  measure  requires 
broadcasters  to  engage  in  at  least  four 
(for  station  employment  units  with  more 
than  ten  full-time  employees  in  larger 
markets)  or  two  (for  station  employment 
units  with  five  to  ten  full-time 
employees  or  if  they  are  located  in  a 
small  market)  of  the  following  menu 


options  every  two  years:  participation  in 
at  least  four  job  fairs  by  station 
personnel  who  have  substantial 
responsibility  in  the  making  of  hiring 
decisions;  hosting  of  at  least  one  job  fair; 
co-sponsoring  at  least  one  job  fair  with 
organizations  in  the  business  and 
professional  commiuiity  whose 
membership  includes  substantial 
participation  of  women  and  minorities; 
participation  in  at  least  four  .events 
sponsored  by  organizations  representing 
groups  present  in  the  community 
interested  in  broadcast  employment 
issues  (including  conventions,  career 
days,  workshops,  and  similar  activities); 
establishment  of  an  internship  program 
designed  to  assist  members  of  the 
commimity  to  acquire  skills  needed  for 
broadcast  employment;  participation  in 
job  banks,  Internet  programs,  and  other 
programs  designed  to  promote  outreach 
generally;  participation  in  scholarship 
programs  designed  to  assist  students 
interested  in  pursuing  a  career  in 
broadcasting;  establishment  of  training 
and  mentoring  programs  designed  to 
enable  station  personnel  to  acquire 
skills  that  could  qualify  them  for  higher 
level  positions;  participation  in  at  least 
four  events  or  programs  sponsored  by 
educational  institutions  relating  to 
career  opportunities  in  broadcasting; 
sponsorship  of  at  least  two  events  in  the 
community  designed  to  inform  members 
of  the  public  as  to  employment 
opportunities  in  broadcasting;  listing  of 
each  upper-level  category  opening  in  a 
job  bank  or  newsletter  of  media  trade 
groups  whose  membership  includes 
substantial  participation  of  women  and 
minorities;  providing  assistance  to 
outside  non-profit  entities  in  the 
maintenance  of  web  sites  that  provide 
counseling  on  the  process  of  searching 
for  broadcast  employment  and/or  other 
career  development  assistance  pertinent 
to  broadcasting;  providing  training  to 
management  level  personnel  as  to 
methods  of  ensuring  equal  employment 
opportunity  and  preventing 
discrimination;  providing  training  to 
personnel  of  outside  organizations 
interested  in  broadcast  employment 
opportunities  that  would  enable  them  to 
better  refer  job  candidates  for  broadcast 
positions;  and  participation  in  other 
activities  designed  by  the  station 
employment  unit  to  further  the  goal  of 
disseminating  information  about 
employment  opportunities  in 
broadcasting  to  job  candidates  who 
might  otherwise  be  imaware  of  such 
opportimities.  MVPD  units  in  larger 
markets  with  more  than  ten  full-time 
employees  engage  in  at  least  two 
options  from  the  recruitment  measures 
menu  every  year  and  MVPD  units  with 


six  to  ten  full-time  employees  or  those 
located  in  small  markets  engage  in  at 
least  one  option  every  year. 

120.  Also,  broadcasters  and  MVPDs 
must  retain  records  to  demonstrate  that 
they  have  recruited  for  all  full-time 
permanent  positions.  Such 
recordkeeping  includes:  listings  of  all 
full-time  vacancies  filled,  listings  of 
recruitment  sources,  the  address/contact 
person/telephone  number  of  each 
recruitment  source,  dated  copies  of 
advertisements  and  other 
documentation  aimouncing  vacancies, 
listings  of  those  organizations  which 
requested  notification  of  vacancies,  the 
total  number  of  interviewees  for  each 
vacancy,  the  date  and  recruitment 
source  of  each  hire,  the  number  of 
interviewees  referred  by  each 
recruitment  source,  and  documentation 
showing  proof  of  participation  in  menu 
options.  "Broadcasters'  records  must  be 
maintained  until  grant  of  the  renewal 
application  for  the  term  during  which 
the  hiring  activity  occurred.  MVPDs 
would  retain  their  records  for  a 
minimum  of  seven  years.  In  order  to 
lessen  any  burdens,  records  may  be 
maintained  in  an  electronic  format,  e.g., 
by  scanning  pertinent  dociunents  into  a 
computer  format. 

121.  Stations  and  MVPDs  must  place 
annually  the  following  EEO  records  in 
their  local  public  inspection  file:  listings 
of  full-time  vacancies  filled  during  the 
preceding  year,  recruitment  sources 
used  for  each  vacancy,  the  address/ 
contact  person/telephone  number  of 
each  recruitment  source,  an  indication 
of  the  organizations  requesting 
notification,  the  total  number  of  persons 
interviewed  for  full-time  vacancies 
during  the  preceding  year,  the  total 
number  of  interviewees  referred  by  each 
recruitment  source,  a  list  of  the 
recruitment  souire  that  referred  each 
full-time  hiree,  and  a  brief  description 
of  the  menu  option  items  undertaken 
during  the  preceding  year.  Station  units 
retain  the  materials  in  their  file  until 
final  action  has  been  taken  on  the 
station's  next  license  renewal 
application,  and  cable  entities  retain 
their  materials  for  a  period  of  five  years. 

122.  Most  broadcasters  must  submit 
the  contents  of  their  station's  EEO 
public  inspection  file  to  the  FCC  as  part 
of  their  renewal  application  and 
midway  through  the  license  term  for  the 
Commission's  mid-term  review  (for 
those  subject  to  mid-term  review),  and 
MVPDs  with  six  or  more  full-time 
employees  submit  copies  of  their  EEO 
public  inspection  file  to  the 
Commission  every  five  years. 
Broadcasters'  submissions  cover  only 
the  last  two  years  of  EEO  activity. 
MVPDs'  submissions  cover  only  the  last 
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year  of  EEO  activity.  Broadcasters  must 
post  their  current  EEO  public  file  report 
on  their  web  site,  if  they  have  one. 

123.  Also,  broadcasters  subject  to 
mid-term  review  must  file  Form  397 
(Broadcast  Mid-Term  Report)  and  place 
a  copy  of  the  Report  in  the  public 
inspection  file.  Broadcasters  must  also 
place  a  copy  of  Form  396  (Broadcast 
EEO  Program  Report)  and  Form  396-A 
(Broadcast  Model  EEO  Program  Report 
for  the  construction  or  sale  of  a  station) 
in  the  public  inspection  file. 

124.  We  also  note  that  we  have 
provided  relief  to  broadcast  and  MVPD 
entities  located  in  small  markets.  While 
this  is  not  specifically  a  small  entity 
relief,  this  action  also  lessens 
compliance  burdens. 

D.  Description  and  Estimate  of  the 
Number  of  Smali  Entities  to  Which  the 
Rules  Would  Apply 

1.  Definition  of  a  "Small  Business" 

125.  The  new  rules  would  apply  to 
broadcast  stations  and  MVPDs.  The  RFA 
directs  the  Commission  to  provide  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  may  be  affected  by  the  rules 
adopted  herein.  Under  the  RFA,  small 
entities  may  include  small 
organizations,  small  businesses,  and 
small  governmental  jurisdictions.  The 
RFA,  5  U.S.C.  601(3),  generally  defines 
the  term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  Pursuant  to  5 
U.S.C.  601(3),  the  statutory  definition  of 
a  small  business  applies  "unless  an 
agency,  after  consultation  with  the 
Office  of  Advocacy  of  the  [SBA|  and 
after  opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register." 

126.  A  small  organization  is  generally 
'  "any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  Finally,  "small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States. 


This  number  includes  38,978  counties, 
cities,  and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  United  States  Biueau  of  the 
Census  (Census  Bureau)  estimates  that 
this  ratio  is  approximately  accurate  for 
all  governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
small  entities. 

2.  Issues  in  Applying  the  Definition  of 
a  "Small  Business" 

127.  We  could  not  precisely  apply  the 
foregoing  definition  of  "small  business" 
in  developing  our  estimates  of  the 
number  of  small  entities  to  which  the 
rules  will  apply.  Our  estimates  reflect 
our  best  judgments  based  on  the  data 
available  to  us. 

128.  An  element  of  the  definition  of 
"small  business"  is  that  the  entity  not 
be  dominant  in  its  field  of  operation.  We 
are  unable  at  this  time  to  define  or 
quantify  the  criteria  that  would 
establish  whether  a  specific  radio  or 
television  station  is  dominant  in  its  field 
of  operation.  Accordingly,  the  following 
estimates  of  small  businesses  to  which 
the  new  rules  will  apply  do  not  exclude 
any  radio  or  television  station  from  the 
definition  of  a  small  business  on  this 
basis  and  are  therefore  overinclusive  to 
that  extent.  An  additional  element  of  the 
definition  of  "small  business"  is  that  the 
entity  must  be  independently  owned 
and  operated.  The  SBA's  general  size 
standards  are  developed  taking  into 
account  these  two  statutory  criteria. 
This  does  not  preclude  us  from  taking 
these  factors  into  account  in  making  our 
estimates  of  the  numbers  of  small 
entities. 

129.  With  respect  to  applying  the 
revenue  cap,  the  SBA  has  defined 
"annual  receipts"  specifically  in  13  CFR 
121.104,  and  its  calculations  include  an 
averaging  process.  We  do  not  currently 
require  submission  of  financial  data 
from  licensees  that  we  could  use  in 
applying  the  SBA's  definition  of  a  small 
business.  Thus,  for  purposes  of 
estimating  the  number  of  small  entities 
to  which  the  rules  apply,  we  are  limited 
to  considering  the  revenue  data  that  are 
publicly  available,  and  the  revenue  data 
on  which  we  rely  may  not  correspond 
completely  with  the  SBA  definition  of 
annual  receipts. 

130.  Under  SBA  criteria  for 
determining  annual  receipts,  if  a 
concern  has  acquired  an  atfiliate  or  been 
acquired  as  an  affiliate  during  the 
applicable  averaging  period  for 
determining  annual  receipts,  the  aimual 
receipts  in  determining  size  status 
include  the  receipts  of  both  firms.  The 
SBA  defines  affiliation  in  13  CFR 
121.103.  In  this  context,  the  SBA's 


definition  of  affiliate  is  analogous  to  om- 
attribution  rules.  Generally,  under  the 
SBA's  definition,  concerns  are  affiliates 
of  each  other  when  one  concern  controls 
or  has  the  power  to  control  the  other,  or 
a  third  party  o'  parties  controls  or  has- 
the  power  to  control  both.  The  SBA 
considers  factors  such  as  ownership, 
management,  previous  relationships 
with  or  ties  to  another  concern,  and 
contractual  relationships,  in 
determining  whether  affiliation  exists. 
Instead  of  making  an  independent 
determination  of  whether  television 
stations  were  affiliated  based  on  SBA's 
definitions,  we  relied  on  the  databases 
available  to  us  to  provide  us  with  that 
information. 

3.  Estimates  Based  on  Census  Data 

131.  The  rules  to  be  adopted  pursuant 
to  this  2R6-0  will  apply  to  broadcast 
television  and  radio  stations.  The  SBA 
defines  a  television  broadcasting  station 
that  has  no  more  than  $12.0  million  in 
annual  receipts  as  a  small  business. 
Television  broadcasting  stations  consist 
of  establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services. 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  other  North  American 
Industry  Classification  (NAICS) 
numbers. 

132.  There  were  1,695  full-service 
television  stations  operating  as  of 
December  2001.  According  to  Census 
Bureau  data  for  1997,  there  were  906 
Television  Broadcasting  firms,  total,  that 
operated  for  the  entire  year.  Of  this 
total,  734  firms  had  annual  receipts  of 
$9,999,999.00  or  less  and  an  additional 
71  had  receipts  of  $10  million  to 
$24,999,999.00.  Thus,  Under  this 
standard,  the  majority  of  firms  can  be 
considered  small. 

133.  The  SBA  defines  a  radio 
broadcasting  station  that  has  no  more 
than  $6  million  in  annual  receipts  as  a 
small  business.  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public.  Included  in  this 
industry  are  commercial,  religious, 
educational,  and  other  radio  stations. 
Radio  broadcasting  stations  which 
primarily  are  engaged  in  radio 
broadcasting  and  which  produce  radio 
program  materials  are  similarly 
included.  Radio  stations  which  are 
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separate  establishments  and  are 
primarily  engaged  in  producing  radio 
program  material  are  classified  under 
another  NAICS  number.  According  to 
Census  Biu-eau  data  for  1997,  there  were 
4,476  Radio  Stations  (firms),  total,  that 
operated  for  the  entire  year.  Of  this  total 
4,265  had  annual  receipts  of 
$4,999,999.00  or  less,  and  an  additional 
103  firms  had  receipts  of  $5  million  to 
$9,999,999.00.  Under  this  standard,  the 
great  majority  of  firms  cem  be 
considered  small. 

134.  The  2R8'0  also  amends  EEO 
rules  applicable  to  MVPDs.  SBA  has 
developed  a  definition  of  a  small  entity 
for  cable  and  other  program 
distribution,  which  includes  all  such 
companies  generating  $12.5  million  or 
less  in  annual  receipts.  This  definition 
includes  direct  broadcast  satellite 
services  (DBS),  multipoint  distribution 
systems  (MDS),  and  local  multipoint 
distribution  service  (LMDS).  According 
to  Census  Bureau  data  for  1997,  there 
were  1,311  firms  within  the  industry 
category  Cable  and  Other  Program 
Distribution,  total,  that  operated  for  the 
entire  year.  Of  this  total,  1,180  firms  had 
annual  receipts  of  $9,999,999.00  or  less, 
and  an  additional  52  firms  had  receipts 
of  $10  miUion  to  $24,999,999.00.  Under 
this  standard,  the  majority  of  firms  can 
be  considered  small. 

135.  Cable  Systems:  The  Conunission 
has  developed,  with  SBA's  approval,  its 
own  definition  of  small  cable  system 
operators.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1,439  cable  operators  that  qualified  as 
small  cable  companies  at  the  end  of 
1995.  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
more  than  400,000  subscribers,  and 
others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequently,  we  estimate  that  there  are 
feWer  than  1,439  small  entity  cable 
system  operators  that  may  be  affected  by 
the  rules  proposed  herein. 

136.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1  %  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  aimual 
revenue  in  the  aggregate  exceeds 
$250,000,000."  The  Commission  has 
determined  that  there  are  67,700,000 
subscribers  in  the  United  States.  We 
found  that  an  operator  serving  fewer 
than  677,000  subscribers  shall  be 
deemed  a  small  operator,  if  its  aimual 


revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  Based  on  available  data,  we 
find  that  the  number  of  cable  operators 
serving  677,000  subscribers  or  less  totals 
approximately  1,450.  Since  we  do  not 
request  nor  collect  information  on 
whether  cable  system  operators  are 
affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000, 
we  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
cable  system  operators  that  would 
qualify  as  small  cable  operators  under 
the  definition  in  the  Commimications 
Act. 

137.  MDS:  MDS  involves  a  variety  of 
transmitters,  which  are  used  to  relay 
programming  to  the  home  or  office.  The 
Commission  has  defined  "small  entity" 
for  purposes  of  the  1996  auction  of  MDS 
as  an  entity  that,  together  with  its 
affiliates,  has  average  gross  aimual 
revenues  that  are  not  more  than  $40 
million  for  the  preceding  three  calendar 
years.  This  definition  of  a  small  entity 
in  the  context  of  MDS  auctions  has  been 
approved  by  the  SBA.  These  stations 
were  licensed  prior  to  implementation 
of  section  309(j)  of  the  Conmiunications 
Act  of  1934,  as  amended.  Licenses  for 
new  MDS  facilities  are  now  awarded  to 
auction  winners  in  Basic  Trading  Areas 
(BTAs)  and  BTA-like  areas.  The  MDS 
auctions  residted  in  67  successful 
bidders  obtaining  licensing 
opportunities  for  493  BTAs.  Of  the  67 
auction  winners,  61  met  the  definition 
of  a  small  business. 

138.  LMDS:  The  auction  of  the  1,030 
LMDS  licenses  began  on  February  18, 
1998,  and  closed  on  March  25,  1998. 
The  Commission  defined  "small  entity" 
for  LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  cedendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  LMDS  auctions  have  been 
approved  by  the  SBA.  There  were  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On. 
March  27,  1999,  the  Commission 
reauctioned  161  licenses;  there  were  40 
winning  bidders.  Based  on  this 
information,  we  conclude  that  the 
number  of  small  LMDS  licenses  will 
include  the  93  winning  bidders  in  the 
first  auction  and  the  40  winning  bidders 
in  the  reauction,  for  a  total  of  133  small 


entity  LMDS  providers  as  defined  by  the 
SBA  and  the  Commissioh's  auction 
rules. 

1 39.  DBS:  Because  DBS  provides 
subscription  services,  it  falls  within  the 
SBA-recognized  definition  of  "Cable 
and  Other  Program  Distribution."  This 
definition  provides  that  a  small  entity  is 
one  with  $12.5  million  or  less  in  annual 
receipts.  Currently,  there  are  nine  DBS 
authorizations,  though  there  are  only 
two  DBS  companies  in  operation  at  this 
time.  We  neither  request  nor  collect 
annual  revenue  information  for  DBS 
services,  and  are  unable  to  determine 
the  number  of  DBS  operators  that  would 
be  considered  a  small  business  under 
the  SBA  definition. 

140.  An  alternative  way  to  classify 
small  entities  is  by  the  number  of 
employees.  Based  on  available  data,  we 
estimate  that  in  1997  the  total  number 
of  full-service  broadcast  stations  with 
four  or  fewer  employees  was  5186,  of 
which  340  were  television  stations. 
Similarly,  we  estimate  that  in  1997, 
1900  cable  employment  units  employed 
fewer  than  six  full-time  employees. 
Also,  in  1997,  296  "MVPD" 
employment  units  employed  fewer  than 
six  full-time  employees.  We  also 
estimate  that  in  1997.  the  total  number 
of  full-service  broadcast  stations  with 
five  to  ten  employees  was  2145.  of 
which  200  were  television  stations. 
Similarly,  we  estimate  that  in  1997.  322 
cable  employment  units  employed  six  to 
ten  full-time  employees.  Also,  in  1997, 
approximately  65  MVPD  employment 
units  employed  six  to  ten  full-time 
employees. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

141.  The  RFA  requires  an  agency  to     ' 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

142.  This  2R&0  sets  forth  the 
Commission's  new  EEO  rules  and 
procedures,  and  considers  the 
significant  alternatives  presented  in  the 
comments.  We  have  determined  that  our 
finalized  rules  fulfill  our  public  interest 
goals  while  maintaining  minimal 
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regulatory  burdens  and  ease  and  clarity 
of  administration. 

143.  The  2NPRM  proposed  to  exempt 
small  staff  stations  from  specific  EEO 
recordkeeping  and  reporting 
requirements  as  had  been  the  case  under 
our  previous  EEO  rule.  Under  our 
former  EEO  rule,  station  employment 
units  with  fewer  than  five  full-time 
employees  were  exempt  from  the  rule's 
outreach  provisions;  station 
employment  units  with  five  to  ten  full- 
time  employees  performed  only  two, 
rather  than  four,  menu  options  every 
two  years;  and  radio  station 
employment  units  with  five  to  ten  full- 
time  employees  were  exempt  from  the 
mid-term  review  requirement.  In 
addition,  MVPD  employment  units 
employing  six  to  ten  full-time 
employees  performed  only  one  menu 
option  each  year  as  opposed  to  the  two 
options  required  otherwise.  MVPDs 
with  fewer  than  six  full-time  employees 
were  not  required  to  demonstrate 
compliance  with  the  EEO  program 
requirements.  The  2R60  adopts  this 
same  relief.  Thus,  the  EEO  rule  does  not 
impose  unreasonable  burdens  on  small 
broadcasters  or  MVPDs. 

144.  We  provide  this  relief  because 
entities  with  small  staffs  have  limited 
personnel  and  financial  resources  to 
carry  out  EEO  requirements.  The 
exception  for  small  businesses  provides 
them  with  some  relief  of  any 
recordkeeping  and  reporting  costs.  We 
believe  that  the  relief  to  small 
broadcasters  and  MVPDs  balances  the 
importance  of  deterring  discrimination 
and  achieving  broad  outreach  in 
broadcast  and  MVPD  employment 
practices  against  the  need  to  maintain 
minimal  regulatory  burdens. 

145.  The  2NPRM  asked  whether  the 
Commission  should  increase  the 
number  of  employees  below  which 
broadcasters  would  be  exempt  from  the 
EEO  outreach  requirements  to  include 
employment  units  with  ten  or  fewer 
employees.  We  also  asked  whether  to 
increase  the  threshold  for  the  lesser 
number  of  menu  options,  or  permit  the 
lesser  number  for  stations  in  smaller 
markets.  As  noted,  we  received  one 
comment  directly  in  response  to  the 
IRFA.  In  addition,  we  received  a  few 
general  comments  that  are  pertinent.  As 
discussed  in  the  2R&'0,  the  National 
Association  of  Broadcasters  (NAB) 
supports  exempting  stations  with  fewer 
than  ten  full-time  employees.  NAB 
explains  that  such  stations  face  unique 
obstacles  in  complying  with  our  rule 
because  of  a  lack  of  personnel  and 
resources,  difficulties  in  competing  with 
larger  stations,  and  a  lack  of  access  to 
resoinces  necessary  to  implement  menu 
options.  NAB  also  contends  that  stations 


in  smaller  markets  face  difficulties 
similar  to  those  facing  stations  with 
fewer  that  ten  full-time  employees.  The 
Association  of  Public  Television 
Stations  supports  an  exemption  from 
the  EEO  rule  for  stations  with  ten  or 
fewer  employees  because  of  the  funding 
problems  of  small  public  television 
stations,  especially  those  outside  of  top 
100  markets,  and  difficulties 
experienced  in  attracting  and  retaining 
minority  employees.  The  Local 
Television  Group  (LTVG)  asks  the 
Commission  to  exempt  stations  with 
fewer  than  100  employees,  in  order  to 
parallel  Equal  Employment  Opportunity 
Conunission  rules.  Minority  Media  and 
Teleconmiimications  Council  (MMTC), 
the  National  Organization  for  Women 
(NOW),  American  Women  in  Radio  and 
Television  (AWRT),  the  National 
Association  for  the  Advancement  of 
Colored  People  (NAACP),  and  the 
Lawyers'  Committee  for  Civil  Rights 
Under  Law  oppose  an  increase  in  the 
exemptions,  citing  primarily  the 
opportunity  for  entry  into  the  industry 
provided  by  small  stations. 

146.  The  ACA  asks  for  an  exemption 
from  the  EEO  outreach  requirements, 
streamlined  recordkeeping  and 
reporting  requirements,  and  a 
streamlined  FCC  Form  395-A  (Cable 
Television  Aimual  Employment  Report) 
for  cable  systems  with  fewer  than 
15,000  subscribers  or,  in  the  alternative, 
employing  ten  or  fewer  employees.  ACA 
explains  that  the  Commission 
previously  provided  relief  to  systems 
with  fewer  than  15,000  subscribers  in 
the  context  of  rate  regulation,  and  that 
compliance  with  EEO  outreach  and 
recordkeeping  imposes  substantial 
administrative  bindens  for  smaller  cable 
companies. 

147.  Fletcher  Heald  &  Hildreth,  P.L.C. 
(FH&H)  requests  that  the  Commission 
adopt  a  policy  that  when  an  owner  has 
a  controlling  interest  (20%  or  greater 
voting  control)  in  a  licensee,  he  or  she 
would  not  be  considered  a  station 
employee  for  purposes  of  the  EEO  rule, 
even  if  he  or  she  in  fact  worked  at  the 
station. 

148.  We  recognize  that  smaller 
markets  may  not  have  the  resources  in 
the  community  to  support  many  of  the 
required  menu  options.  Accordingly, 
the  EEO  rule  adopted  in  the  2R&'0 
provides  that  small  market  systems  will 
be  permitted  to  perform  only  two,  rather 
than  four,  menu  options  during  a  two- 
year  period. 

149.  The  EEO  rule  also  will  not 
consider  owners  holding  a  20%  or 
greater  voting  interest  in  a  licensee  as 
station  employees  for  EEO  purposes. 
This  policy  could  assist  small  operators 
by  reducing  the  number  of  full-time 


employees  an  entity  would  have  when 
assessing  its  eligibility  for  a  small  entity 
exemption  or  other  small  business 
relief. 

150.  We  find  no  basis  in  the  record  to 
provide  any  additional  exemptions  from 
our  rule.  Generalized  claims  as  to  the 
alleged  bindens  by  commenters  are 
unsupported  by  evidence.  The  rule  we 
are  adopting  today  does  not  impose 
unreasonable  burdens  on  small  entities. 
Nor  does  the  rule  impose  hardships 
comparable  to  those  involved  in  rate 
regulation.  Further,  as  we  found  in  the 
RB-O,  small  entities  provide  much 
needed  entry-level  employment 
opportunities  in  the  industry. 

151.  With  respect  to  streamlining 
reporting/ recordkeeping  requirements, 
we  will  replace  Form  395-A  with  a  new 
form,  the  FCC  Form  396-C.  MVPD 
compliance  with  the  EEO  rule's 
requirements  is  monitored  pursuant  to 
aimual  reports  filed  by  MVPDs  which 
must  be  placed  in  an  entity's  public  file. 
The  Form  396-C  requires  information 
concerning  the  entity's  EEO  outreach 
program  and  not  its  workforce.  We  virill 
consider  the  adoption  of  a  new  form 
eliciting  workforce  data  in  a  future  R&O. 

152.  In  order  to  lessen  any  burdens, 
the^flS-O  does  not  require  the  retention 
of  records  of  the  recruitment  sources  of 
applicants  as  this  may  require 
additional  efforts  to  contact  applicants 
who  did  not  provide  the  information  in 
the  application.  Also,  records  may  be 
conveniently  maintained  in  an 
electronic  format,  e.g.,  by  scaiming 
pertinent  documents  into  a  computer 
format. 

Report  to  Congress 

153.  The  Commission  will  send  a 
copy  of  the  2R&-0,  including  this  FRFA, 
in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Act,  5  U.S.C.  801(a)(1)(A).  In  addition, 
the  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  will  send  a  copy  of 
this  2R&0.  including  this  FRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
2R&'0  and  FRFA  (or  siunmaries  thereof) 
will  also  be  published  in  the  Federal 
Register.  See  5  U.S.C.  604(b). 

Ordering  Clause 

154.  Pursuant  to  the  authority 
contained  in  sections  1,  4(i),  4(k),  257, 
301,  303{r),  307,  308(b),  309,  334,  403, 
and  634  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151,  154(i), 
154(k),  257,  301,  303(r).  307,  308(b), 
309,  334,  403,  and  554,  2R&0  is 
adopted,  and  part  73  and  part  76  of  the 
Commission's  rules  are  amended.  It  is 
oin  intention  in  adopting  these  rule 
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changes  that,  if  any  provision  of  the 
rules,  or  the  application  thereof  to  any 
person  or  circumstance,  is  held  to  be 
unlawful,  the  remaining  portions  of  the 
rules  not  deemed  unlawful  and  the 
application  of  such  rules  to  other 
persons  or  circumstances  shall  remain 
in  effect  to  the  fullest  extent  permitted 
by  law. 

155.  The  late-filed  comments  and 
reply  comments  in  this  proceeding  are 
considered  as  part  of  the  record  in  this 
proceeding. 

156.  Pursuant  to  the  Congressional 
Review  Act,  the  new  rules  and 
amendments  will  become  effective 
either  March  10,  2003,  or  upon  receipt 
by  Congress  of  a  report  in  compliance 
with  the  Congressional  Review  Act,  5 
U.S.C.  801,  whichever  is  later,  and  the 
information  collection  contained  in 
these  rules  will  become  effective  March 
la,  2003,  following  OMB  approval, 
unless  a  notice  is  published  in  the 
Federal  Register  stating  otherwise.  We 
wiU  not  require  television  broadcast 
licensees  to  file  EEO  mid-term  reports  in 
2003. 

157.  FCC  Forms  395A,  395B  and 
395M,  and  §§  73.3612  of  the 
Commission's  rules,  47  CFR  73.3612 
(Annual  Employment  Report)  and 

§  76.1802  of  the  Commission's  rules,  47 
CFR  76.1802  (Equal  Employment 
Opportunity)  will  remain  suspended 
pending  further  action  on  workforce 
data  collection  issues. 

158.  The  Commission's  Consumer  and 
Gbvemmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  2R&-0,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

159.  MM  Docket  No.  98-204  will 
remain  open  for  the  limited  purpose  of 
considering  the  issues  raised  in  the  3rd 
NPRM,  and  to  facilitate  any  additional 
proceedings  upon  further  order  of  the 
Commission. 

List  of  Subjects  in  47  CFR  Parts  73  and 
76 

Cable  television.  Equal  employment 
opportunity. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commxmications 
Commission  amends  47  CFR  parts  73 
and  76  as  follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

2.  Section  73.2080  is  revised  to  read 
as  follows: 

§73.2080    Equal  employment  opportunities 
(EEO). 

(a)  General  EEO  policy.  Equal 
opportunity  in  employment  shall  be 
afforded  by  all  licensees  or  permittees  of 
conunercially  or  noncommercially 
operated  AM,  FM,  TV,  Class  A  TV  or 
international  broadcast  stations  (as 
defined  in  this  part)  to  all  qualified 
persons,  and  no  person  shall  be 
discriminated  against  in  employment  by 
such  stations  because  of  race,  color, 
religion,  national  origin,  or  sex. 
Religious  radio  broadcasters  may 
establish  religious  belief  or  affiliation  as 
a  job  qualification  for  all  station 
employees.  However,  they  caimot 
discriminate  on  the  basis  of  race,  color, 
national  origin  or  gender  from  among 
those  who  share  their  religious 
affiliation  or  belief.  For  purposes  of  this 
rule,  a  religious  broadcaster  is  a  licensee 
which  is,  or  is  closely  affiliated  with,  a 
church,  synagogue,  or  other  religious 
entity,  including  a  subsidiary  of  such  an 
entity. 

(b)  General  EEO  program 
requirements.  Each  broadcast  station 
shall  establish,  maintain,  and  carry  out 
a  positive  continuing  program  of 
specific  practices  designed  to  ensure 
equal  opportunity  and 
nondiscrimination  in  every  aspect  of 
station  employment  policy  and  practice. 
Under  the  terms  of  its  program,  a  station 
shall: 

(1)  Define  the  responsibility  of  each 
level  of  management  to  ensure  vigorous 
enforcement  of  its  policy  of  equal 
opportunity,  emd  establish  a  procedure 
to  review  and  control  managerial  and 
supervisory  performance; 

(2)  Inform  its  employees  and 
recognized  employee  organizations  of 
the  equal  employment  opportunity 
policy  and  program  and  enlist  their 
cooperation; 

(3)  Communicate  its  equal 
employment  opportunity  policy  and 
program  and  its  employment  needs  to 
sources  of  qualified  applicants  without 
regard  to  race,  color,  religion,  national 
origin,  or  sex,  and  solicit  their 
recruitment  assistance  on  a  continuing 
basis; 

(4)  Conduct  a  continuing  program  to 
exclude  all  unlawful  forms  of  prejudice 
or  discrimination  based  upon  race, 
color,  religion,  national  origin,  or  sex 


from  its  personnel  policies  and  practices 
and  working  conditions;  and 

(5)  Conduct  a  continuing  review  of  job 
structure  and  employment  practices  and 
adopt  positive  recruitment,  job  design, 
and  other  measures  needed  to  ensure 
genuine  equality  of  opportunity  to 
participate  fully  in  all  organizational 
units.'occupations,  and  levels  of 
responsibility. 

(c)  Specific  EEO  program 
requirements.  Under  the  terms  of  its 
program,  a  station  employment  unit 
must: 

(1)  Recruit  for  every  full-time  job 
vacancy  in  its  operation.  A  job  filled  by 
an  internal  promotion  is  not  considered 
a  vacancy  for  which  recruitment  is 
necessary.  Religious  radio  broadcasters 
who  establish  religious  affiliation  as  a 
qualification  for  a  job  position  are  not 
required  to  comply  with  these 
recruitment  requirements  with  respect 
to  that  job  position  or  positions,  but  will 
be  expected  to  make  reasonable,  good 
faith  efforts  to  recruit  applicants  who 
are  qualified  based  on  their  religious 
affiliation.  Nothing  in  this  section  shall 
be  interpreted  to  require  a  broadcaster  to 
grant  preferential  treatment  to  any 
individual  or  group  based  on  race,  color, 
national  origin,  religion,  or  gender. 

(i)  A  station  employment  unit  shall 
use  recruitment  sources  for  each 
vacancy  sufficient  in  its  reasonable, 
good  faith  judgment  to  widely 
disseminate  information  concerning  the 
vacancy. 

(ii)  In  addition  to  such  recruitment 
sources,  a  station  employment  unit  shall 
provide  notification  of  each  full-time 
vacancy  to  any  organization  that 
distributes  information  about 
employment  opportunities  to  job 
seekers  or  refers  job  seekers  to 
employers,  upon  request  by  such 
organization.  To  be  entitled  to  notice  of 
vacancies,  the  requesting  organization 
must  provide  the  station  employment 
unit  with  its  name,  mailing  address,  e- 
mail  address  (if  applicable),  telephone 
number,  and  contact  person,  and 
identify  the  category  or  categories  of 
vacancies  of  which  it  requests  notice. 
(An  organization  may  request  notice  of 
all  vacancies). 

(2)  Engage  in  at  least  foiu*  (if  the 
station  employment  unit  has  more  than 
ten  full-time  employees  and  is  not 
located  in  a  smaller  market)  or  two  (if 
it  has  five  to  ten  full-time  employees 
and/ or  is  located  entirely  in  a  smaller 
market)  of  the  following  initiatives 
during  each  two-year  period  beginning 
with  the  date  stations  in  the  station 
employment  unit  are  required  to  file 
renewal  applications,  or  the  second, 
foiulh  or  sixth  anniversaries  of  that 
date. 
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(i)  Participation  in  at  least  four  job 
fairs  by  station  personnel  who  have 
substantial  responsibility  in  the  making 
of  hiring  decisions; 

(ii)  Hosting  of  at  least  one  job  fair; 

(iii)  Co-sponsoring  at  least  one  job  fair 
with  organizations  in  the  business  and 
professional  conunimity  whose 
membership  includes  substantial 
participation  of  women  and  minorities: 

(iv)  Participation  in  at  least  four 
events  sponsored  by  organizations 
representing  groups  present  in  the 
community  interested  in  broadcast 
employment  issues,  including 
conventions,  career  days,  workshops, 
and  similar  activities; 

(v)  Establishment  of  an  internship 
program  designed  to  assist  members  of 
the  community  to  acquire  skills  needed 
for  broadcast  employment; 

(vi)  Participation  in  job  banks, 
Internet  programs,  and  other  programs 
designed  to  promote  outreach  generally 
(i.e.,  that  are  not  primeirily  directed  to 
providing  notification  of  specific  job 
vacancies); 

(vii)  Participation  in  scholarship 
programs  designed  to  assist  students 
interested  in  pursuing  a  career  in 
broadcasting; 

(viii)  Establishment  of  training 
programs  designed -to  enable  station 
personnel  to  acquire  skills  that  could 
qualify  them  for  higher  level  positions; 

(ix)  Establishment  of  a  mentoring 
program  for  station  personnel; 

(x)  Participation  in  at  least  four  events 
or  programs  sponsored  by  educational 
institutions  relating  to  career 
opportunities  in  broadcasting; 

(xi)  Sponsorship  of  at  least  two  events 
in  the  community  designed  to  inform 
and  educate  members  of  the  public  as  to 
employment  opportunities  in 
broadcasting; 

(xii)  Listing  of  each  upper-level 
category  opening  in  a  job  bank  or 
newsletter  of  media  trade  groups  whose 
membership  includes  substantial 
participation  of  women  and  minorities; 

(xiii)  Provision  of  assistance  to 
unaffiliated  non-profit  entities  in  the 
maintenance  of  web  sites  that  provide 
counseling  on  the  process  of  searching 
for  broadcast  employment  and/or  other 
career  development  assistance  pertinent 
to  broadcasting; 

(xiv)  Pi^ovision  of  training  to 
management  level  personnel  as  to 
methods  of  ensuring  equal  employment 
opportunity  and  preventing 
discrimination; 

(xv)  Provision  of  training  to  personnel 
of  luiaffiliated  non-profit  organizations 
interested  in  broadcast  employment 
opportunities  that  would  enable  them  to 
better  refer  job  candidates  for  broadcast 
positions; 


(xvi)  Participation  in  other  activities 
designed  by  the  station  employment 
unit  reasonably  calculated  to  further  the 
goal  of  disseminating  information  as  to 
employment  opportimities  in 
broadcasting  to  job  candidates  who 
might  otherwise  be  unaware  of  such 
opportunities. 

(3)  Analyze  its  recruitment  program 
on  an  ongoing  basis  to  ensure  that  it  is 
effective  in  achieving  broad  outreach  to 
potential  applicants,  and  address  any 
problems  found  as  a  result  of  its 
analysis. 

(^)  Periodically  analyze  measmes 
taken  to: 

(i)  Disseminate  the  station's  equal 
employment  opportunity  program  to  job 
applicants  and  employees; 

(ii)  Review  seniority  practices  to 
ensure  that  such  practices  are 
nondiscriminatory; 

(iii)  Examine  rates  of  pay  and  fringe 
benefits  for  employees  having  the  same 
duties,  and  eliminate  any  inequities 
based  upon  race,  national  origin,  color, 
religion,  or  sex  discrimination; 

(iv)  Utilize  media  for  recruitment 
purposes  in  a  manner  that  will  contain 
no  indication,  either  explicit  or  implicit, 
of  a  preference  for  one  race,  national 
origin,  color,  religion  or  sex  over 
another; 

(v)  Ensure  that  promotions  to 
positions  of  greater  responsibility  are 
made  in  a  nondiscriminatory  manner; 

(vi)  Where  union  agreements  exist, 
cooperate  with  the  union  or  unions  in 
the  development  of  programs  to  ensure 
all  persons  of  equal  opportunity  for 
employment,  irrespective  of  race, 
national  origin,  color,  religion,  or  sex, 
and  include  an  effective 
nondiscrimination  clause  in  new  or 
renegotiated  union  agreements;  and 

(vii)  Avoid  the  use  of  selection 
techniques  or  tests  that  have  the  effect 
of  discriminating  against  any  person 
based  on  race,  national  origin,  color, 
religion,  or  sex. 

(5)  Retain  records  to  document  that  it 
has  satisfied  the  requirements  of 
paragraphs  (c)(1)  and  (2)  of  this  section. 
Such  records,  which  may  be  maintained 
in  an  electronic  format,  shall  be  retained 
until  after  grant  of  the  renewal 
application  for  the  term  during  which 
the  vacancy  was  filled  or  the  initiative 
occurred.  Such  records  need  not  be 
submitted  to  the  FCC  unless  specifically 
requested.  The  following  records  shall 
be  maintained: 

(i)  Listings  of  all  full-time  job 
vacancies  filled  by  the  station 
employment  unit,  identified  by  job  title; 

(ii)  For  each  such  vacancy,  the 
recruitment  sources  utilized  to  fill  the 
vacancy  (including,  if  applicable, 
organizations  entitled  to  notification 


pursuant  to  paragraph  (c)(l)(ii)  of  this 
section,  which  should  be  separately 
identified),  identified  by  name,  address, 
contact  person  and  telephone  number; 

(iii)  Dated  copies  of  all 
advertisements,  bulletins,  letters,  faxes, 
e-mails,  or  other  communications 
announcing  vacancies; 

(iv)  Documentation  necessary  to 
demonstrate  performance  of  the 
initiatives  required  by  paragraph  (c)(2) 
of  this  section,  including  sufficient 
information  to  fully  disclose  the  nature 
of  the  initiative  and  the  scope  of  the 
station's  participation,  including  the 
station  personnel  involved; 

(v)  The  total  number  of  interviewees 
for  each  vacancy  and  the  referral  source 
for  each  interviewee;  and 

(vi)  The  date  each  vacancy  was  filled 
and  the  recruitment  soiu-ce  that  referred 
the  hiree. 

(6)  Annually,  on  the  anniversary  of 
the  date  a  station  is  due  to  file  its 
renewal  application,  the  station  shall 
place  in  its  public  file,  maintained 
pursuant  to  §  73.3526  or  §  73.3527,  and 
on  its  web  site,  if  it  has  one,  an  EEO 
public  file  report  containing  the 
following  information  (although  if  any 
broadcast  licensee  acquires  a  station 
pursuant  to  FCC  Form  314  or  FCC  Form 
315  during  the  twelve  months  covered 
by  the  EEO  public  file  report,  its  EEO 
public  file  report  shall  cover  the  period 
starting  with  the  date  it  acquired  the 
station): 

(i)  A  list  of  all  full-time  vacancies 
filled  by  the  station's  employment  unit 
during  the  preceding  year,  identified  by 
job  title; 

(ii)  For  each  such  vacancy,  the 
recruitment  soiut:e(s)  utilized  to  fill  the 
vacancy  (including,  if  applicable, 
orgcmizations  entitled  to  notification 
pursuant  to  paragraph  (c)(l)(ii)  of  this 
section,  which  should  be  separately 
identified),  identified  by  name,  address, 
contact  person  and  telephone  number; 

(iii)  The  recruitment  source  that 
referred  the  hiree  for  each  full-time 
vacancy  during  the  preceding  year; 

(iv)  Data  reflecting  the  total  number  of 
persons  interviewed  for  full-time 
vacancies  diu^ing  the  preceding  year  and 
the  total  number  of  interviewees 
referred  by  each  recruitment  source 
utilized  in  connection  with  such 
vacancies;  and 

(v)  A  list  and  brief  description  of 
initiatives  undertaken  pursuant  to 
paragraph  (c)(2)  of  this  section  during 
the  preceding  year. 

(d)  Small  Station  Exemption.  The 
provisions  of  paragraphs  (b)  emd  (c)  of 
this  section  shall  not  apply  to  station 
employment  units  that  have  fewer  than 
five  full-time  employees. 
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(e)  Definitions.  For  the  purposes  of 
this  rule: 

(1)  A  ftill-time  employee  is  a 
permanent  employee  whose  regular 
work  schedule  is  30  hours  per  week  or 
more. 

(2)  A  station  employment  unit  is  a 
station  or  a  group  of  commonly  owned 
stations  in  the  same  market  that  share  at 
least  one  employee. 

(3)  A  smaller  market  includes 
metropolitan  areas  as  defined  by  the 
Office  of  Management  and  Budget  with 
a  population  of  fewer  than  250,000 
persons  and  areas  outside  of  all 
metropolitan  areas  as  defined  by  the 
Office  of  Management  and  Budget. 

(f)  Enforcement.  The  following 
provisions  apply  to  employment  activity 
concerning  full-time  positions  at  each 
broadcast  station  employment  unit 
(defined  in  this  part)  employing  five  or 
more  persons  in  full-time  positions, 
except  where  noted. 

(1)  All  broadcast  stations,  including 
those  that  are  part  of  an  employment 
unit  with  fewer  than  five  full-time 
employees,  shall  file  a  Broadcast  Equal 
Employment  Opportunity  Program 
Report  (Form  396)  with  their  renewal 
application.  Form  396  is  filed  on  the 
date  the  station  is  due  to  file  its 
application  for  renewal  of  license.  If  a 
broadcast  licensee  acquires  a  station 
pursuant  to  FCC  Form  314  or  FCC  Form 
315  during  the  period  that  is  to  form  the 
basis  for  the  Form  396,  information 
provided  on  its  Form  396  should  cover 
the  licensee's  EEO  recruitment  activity 
during  the  period  starting  with  the  date 
it  acquired  the  station.  Stations  are 
required  to  maintain  a  copy  of  their 
Form  396  in  the  station's  public  file  in 
accordance  with  the  provisions  of 
§§73.3526  and  73.3527. 

(2)  The  Commission  will  conduct  a 
mid-term  review  of  the  employment 
practices  of  each  broadcast  television 
station  and  each  radio  station  that  is 
part  of  an  employment  unit  of  more 
than  ten  full-time  employees  foiu-  years 
following  the  station's  most  recent 
license  expiration  date  as  specified  in 
§  73.1020.  Each  such  licensee  is 
required  to  file  with  the  Commission  the 
Broadcast  Mid-Term  Report  (FCC  Form 
397)  four  months  prior  to  that  date.  If  a 
broadcast  licensee  acquires  a  station 
pursuant  to  FCC  Form  314  or  FCC  Form 
315  during  the  period  that  is  to  form  the 
basis  for  the  Form  397,  its  Report  should 
cover  the  licensee's  EEO  recruitment 
activity  during  the  period  starting  with 
the  date  it  acquired  the  station. 

(3)  If  a  station  is  subject  to  a  time 
brokerage  agreement,  the  licensee  shall 
file  Forms  396,  Forms  397,  and  EEO 
public  file  reports  concerning  only  its 
own  recruitment  activity.  If  a  licensee  is 


a  broker  of  another  station  or  stations, 
the  licensee-broker  shall  include  its 
recruitment  activity  for  the  brokered 
station{s)  in  determining  the  bases  of 
Forms  396,  Forms  397  and  the  EEO 
public  file  reports  for  its  own  station.  If 
a  licensee-broker  owns  more  than  one 
station,  it  shall  include  its  recruitment 
activity  for  the  brokered  station  in  the 
Forms  396,  Forms  397,  and  EEO  public 
file  reports  filed  for  its  own  station  that 
is  most  closely  affiliated  with,  and  in 
the  same  market  as,  the  brokered 
station.  If  a  licensee-broker  does  not 
own  a  station  in  the  same  market  as  the 
brokered  station,  then  it  shall  include  its 
recruitment  activity  for  the  brokered 
station  in  the  Forms  396,  Forms  397, 
and  EEO  public  file  reports  filed  for  its 
own  station  that  is  geographically 
closest  to  the  brokered  station. 

(4)  Broadcast  stations  subject  to  this 
section  shall  maintain  records  of  their 
recruitment  activity  necessary  to 
demonstrate  that  they  are  in  compliance 
with  the  EEO  rule.  Stations  shall  ensure 
that  they  maintain  records  sufficient  to 
verify  the  accuracy  of  informatiort 
provided  in  Forms  396,  Forms  397,  and 
EEO  public  file  reports.  To  determine 
compliance  with  the  EEO  rule,  the 
Commission  may  conduct  inquiries  of 
licensees  at  random  or  if  it  has  evidence 
of  a  possible  violation  of  the  EEO  rule. 
In  addition,  the  Commission  will 
conduct  random  audits.  Specifically, 
each  year  approximately  five  percent  of 
all  licensees  in  the  television  and  radio 
services  will  be  randomly  selected  for 
audit,  ensuring  that,  even  though  the 
number  of  radio  licensees  is 
significantly  larger  than  television 
licensees,  both  services  are  represented 
in  the  audit  process.  Upon  request, 
stations  shall  make  records  available  to 
the  Commission  for  its  review. 

(5)  The  public  may  file  complaints 
throughout  the  license  term  based  on  a 
station's  Form  397  or  the  contents  of  a 
station's  public  file.  Provisions 
concerning  filing,  withdrawing,  or  non- 
filing of  informal  objections  or  petitions 
to  deny  license  renewal,  assignment,  or 
transfer  applications  are  delineated  in 
§§  73.3584  and  73.3587-3589  of  the 
Commission's  rules. 

(g)  Sanctions  and  Remedies.  The 
Commission  may  issue  appropriate 
sanctions  and  remedies  for  any  violation 
of  this  rule. 

PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

3.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  152,  153,  154, 
301,  302,  303,  303a,  307,  308,  309,  312,  317, 
325,  503,  521,  522.  531,  532.  533,  534,  535, 


536.  537.  543,  544.  544a.  545,  548.  549.  552. 
554.  556.  560,  561.  571.  572.  573. 

4.  Section  76.75  is  amending  by 
revising  the  section  heading  and 
paragraphs  (b).  (0,  (g),  (h),  (i),  and  (j);      ■ 
and  removing  paragraph  (k),  to  read  as 
follows: 

§76.75    Specific  EEO  program 
requirements. 

***** 

(b)  Establish,  maintain  and  carry  out 
a  positive  continuing  program  of 
outreach  activities  designed  to  ensure 
equal  opportunity  and 
nondiscrimination  in  employment.  The 
following  activities  shall  be  undertaken 
by  each  employment  unit: 

(1)  Recruit  for  every  full-time  job 
vacancy  in  its  operation.  A  job  filled  by 
an  internal  promotion  is  not  considered 
a  vacancy  for  which  recruitment  is 
necessary.  Nothing  in  this  section  shall 
be  interpreted  to  require  a  multichannel 
video  programming  distributor  to  grant 
preferential  treatment  to  any  individual 
or  group  based  on  race,  national  origin, 
color,  religion,  age,  or  gender. 

(i)  An  employment  unit  shall  use 
recruitment  sources  for  each  vacancy 
sufficient  in  its  reasonable,  good  iaith 
judgment  to  widely  disseminate 
information  concerning  the  vacancy. 

(ii)  In  addition  to  using  such 
recruitment  sources,  a  multichannel 
video  progremiming  distributor 
employment  unit  shall  provide 
notification  of  each  full-time  vacancy  to 
any  organization  that  distributes  . 
information  about  employment 
opportunities  to  job  seekers  or  refers  job 
seekers  to  employers,  upon  request  by 
such  organization.  To  be  entitled  to 
notice  of  vacancies,  the  requesting 
organization  must  provide  the 
multichannel  video  progranuning 
distributor  employment  unit  with  its 
name,  mailing  address,  e-mail  address 
(if  applicable),  telephone  number,  and 
contact  person,  and  identify  the 
category  or  categories  of  vacancies  of 
which  it  requests  notice.  (An 
organization  may  request  notice  of  all 
vacancies). 

(2)  Engage  in  at  least  two  (if  the  unit 
has  more  than  ten  full-time  employees 
and  is  not  located  in  a  smaller  market) 
or  one  (if  the  unit  has  six  to  ten  full-time 
employees  and/or  is  located,  in  whole 
or  in  part,  in  a  smaller  market)  of  the 
following  initiatives  during  each  twelve- 
month period  preceding  the  filing  of  an 
EEO  program  aimual  report: 

(i)  Participation  in  at  least  two  job 
fairs  by  unit  personnel  who  have 
substantial  responsibility  in  the  making 
of  hiring  decisions; 

(ii)  Hosting  of  at  least  one  job  fair; 
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(iii)  Co-sponsoring  at  least  one  job  fair 
with  organizations  in  the  business  and 
professional  conununity  whose 
membership  includes  substantial 
participation  of  women  and  minorities; 

(iv)  Participation  in  at  least  two 
events  sponsored  by  organizations 
representing  groups  present  in  the 
community  interested  in  multichannel 
video  programming  distributor 
employment  issues,  including 
conventions,  career  days,  workshops, 
and  similar  activities; 

(v)  Establishment  of  an  internship 
program  designed  to  assist  members  of 
the  conununity  in  acquiring  skills 
needed  for  multichannel  video 
programming  distributor  employment; 

(vi)  Participation  in  job  banks, 
hiternet  programs,  and  other  programs 
designed  to  promote  outreach  generally 
(i.e.,  that  are  not  primarily  directed  to 
providing  notification  of  specific  job 
vacancies); 

(vii)  Participation  in  a  scholarship 
program  designed  to  assist  students 
interested  in  pursuing  a  career  in 
multichannel  video  programming 
communications; 

(viii)  Establishment  of  training 
programs  designed  to  enable  unit 
personnel  to  acquire  skills  that  could 
qualify  them  for  higher  level  positions; 

(ix)  Establishment  of  a  mentoring 
program  for  unit  personnel; 

(x)  Participation  in  at  least  two  events 
or  programs  sponsored  by  educational 
institutions  relating  to  career 
opportunities  in  multichannel  video 
programming  communications; 

(xi)  Sponsorship  of  at  least  one  event 
in  the  community  designed  to  inform 
and  educate  members  of  the  public  as  to 
emplojonent  opportunities  in 
multichannel  video  programming 
communications; 

(xii)  Listing  of  each  upper-level 
category  opening  in  a  job  bank  or 
newsletter  of  media  trade  groups  whose 
membership  includes  substantial 
participation  of  women  and  minorities; 

(xiii)  Provision  of  assistance  to 
imaffiliated  non-profit  entities  in  the 
maintenance  of  web  sites  that  provide 
counseling  on  the  process  of  searching 
for  multichannel  video  programming 
employment  and/ or  other  career 
development  assistance  pertinent  to 
multichannel  video  progranuning 
communications; 

(xiv)  Provision  of  training  to 
management  level  personnel  as  to 
methods  of  ensuring  equal  employment 
opportunity  and  preventing 
discrimination; 

(xv)  Provision  of  training  to  personnel 
of  imafiiliated  non-profit  organizations 
interested  in  multichaimel  video 
programming  employment 


opportunities  that  would  enable  them  to 
better  refer  job  candidates  for 
multichannel  video  programming 
positions; 

(xvi)  Participation  in  other  activities 
reasonably  calculated  by  the  unit  to 
further  the  goal  of  disseminating 
information  as  to  employment 
opportunities  in  multichannel  video 
programming  to  job  candidates  who 
might  otherwise  be  unaware  of  such 
opportunities. 
***** 

(f)  A  multichannel  video 
programming  distributor  shall  cuialyze 
its  recruitment  program  on  an  ongoing 
basis  to  ensure  that  it  is  effective  in 
achieving  broad  outreach,  and  address 
any  problems  found  as  a  result  of  its 
analysis. 

(g)  Analyze  on  an  ongoing  basis  its 
efforts  to  recruit,  hire,  promote  and  use 
services  without  discrimination  on  the 
basis  of  race,  national  origin,  color, 
religion,  age,  or  sex  and  explain  any 
difficulties  encountered  in 
implementing  its  equal  employment 
opportunity  program.  For  example,  this 
requirement  may  be  met  by: 

(1)  Where  union  agreements  exist, 
cooperating  with  the  union  or  unions  in 
the  development  of  programs  to  ensure 
all  persons  equeil  opportunity  for 
employment,  and  including  an  effective 
nondiscrimination  clause  in  new  or 
renegotiated  union  agreements; 

(2)  Reviewing  seniority  practices  to 
ensure  that  such  practices  are 
nondiscriminatory ; 

(3)  Examining  rates  of  pay  and  fringe 
benefits  for  employees  having  the  same 
duties,  and  eliminating  any  inequities 
based  upon  race,  national  origin,  color, 
religion,  age,  or  sex  discrimination; 

(4)  Evaluating  the  recruitment 
program  to  ensure  that  it  is  effective  in 
achieving  a  broad  outreach  to  potential 
applicants. 

(5)  Utilizing  media  for  recruitment 
purposes  in  a  manner  that  will  contain 
no  indication,  either  explicit  or  implicit, 
of  a  preference  for  one  race,  national 
origin,  color,  religion,  age,  br  sex  over 
another;  and 

(6)  Avoiding  the  use  of  selection 
techniques  or  tests  that  have  the  effect 
of  discriminating  against  qualified 
minority  groups  or  women. 

(h)  A  full-time  employee  is  a 
permanent  employee  whose  regular 
work  schedule  is  30  hours  per  week  or 
more. 

(i)  The  provisions  of  paragraphs 
(bKDUi),  (bK2).  (c),  and  (0  of  this 
section  shall  not  apply  to  multichaimel 
video  programming  distributor 
employment  units  that  have  fewer  than 
six  full-time  employees. 


(j)  For  the  purposes  of  this  rule,  a 
smaller  market  includes  metropolitan 
areas  as  defined  by  the  Office  of 
Management  and  Budget  with  a 
population  of  fewer  than  250,000 
persons  and  areas  outside  of  all 
metropolitan  areas  as  defined  by  the 
Office  of  Management  and  Budget. 

5.  Section  76.77  is  revised  to  read  as 
follows: 

§76.77    Reporting  requirements  and 
enforcement. 

(a)  EEO  program  annual  reports. 
Information  concerning  a  unit's 
compliance  with  the  EEO  recruitment 
requirements  shall  be  filed  by  each 
employment  imit  with  six  or  more  full- 
time  employees  on  FCC  Form  396-C  on 
or  before  September  30  of  each  year.  If 
a  multichannel  video  programming 
distributor  acquires  a  unit  during  the 
twelve  months  covered  by  the  EEO 
program  aimual  report,  the  recruitment 
activity  in  the  report  shall  cover  the 
period  starting  with  the  date  the  entity 
acquired  the  unit. 

(b)  Certification  of  Compliance.  The 
Commission  will  use  the  recruitment 
information  submitted  on  a  unit's  EEO 
program  annual  report  to  determine 
whether  the  unit  is  in  compliance  with 
the  provisions  of  this  subpart.  Units 
found  to  be  in  compliance  with  these 
rules  will  receive  a  Certificate  of 
Compliance.  Units  found  not  to  be  in 
compliance  will  receive  notice  that  they 
are  not  certified  for  a  given  year. 

(c)  Investigations.  The  Commission 
will  investigate  each  unit  at  least  once 
every  five  years.  Employment  units  are 
required  to  submit  supplemental 
investigation  information  with  their 
regular  EEO  program  annual  reports  in 
the  years  they  are  investigated.  If  an 
entity  acquires  a  luiit  during  the  period 
covered  by  the  supplemental 
investigation,  the  information  submitted 
by  the  unit  as  part  of  the  investigation 
shall  cover  the  period  starting  with  the 
date  the  operator  acquired  the  unit.  The 
supplemental  investigation  information 
shall  include  a  copy  of  the  unit's  EEO 
public  file  report  for  the  preceding  year. 

(d)  Records  and  inquiries. 
Employment  units  subject  to  this 
subpart  shall  maintain  records  of  their 
recruitment  activity  in  accordance  with 
§  76.75  to  demonstrate  whether  they  are 
in  compliance  with  the  EEO  rules.  Units 
shall  ensure  that  they  maintain  records 
sufficient  to  verify  the  accuracy  of 
information  provided  in  their  EEO 
program  aimual  reports  and  the 
supplemental  investigation  responses 
required  by  §  76.1702  to  be  kept  in  a 
unit's  public  file.  To  determine 
compliance  with  the  EEO  rules,  the 
Commission  may  conduct  inquiries  of 
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emplo5nment  units  at  random  or  if  the 
Commission  has  evidence  of  a  possible 
violation  of  the  EEO  rules.  Upon 
request,  employment  imits  shall  make 
records  available  to  the  Commission  for 
its  review. 

(e)  Public  complaints.  The  public  may 
file  complaints  based  on  EEO  program 
annual  reports,  supplemental 
investigation  information,  or  the 
contents  of  a  unit's  public  file. 

(f)  Sanctions  and  remedies.  The 
Commission  may  issue  appropriate 
sanctions  and  remedies  for  any  violation 
of  the  EEO  rules. 

6.  Section  76.1702  is  revised  to  read 
as  follows: 

§  76.1 702    Equal  employment  opportunity. 
(a)  Every  employment  unit  with  six  or 
more  full-time  employees  shall  maintain 
for  public  inspection  a  file  containing 
copies  of  all  EEO  program  annual 
reports  filed  with  the  Commission 
pursuant  to  §  76.77  and  the  equal 
employment  opportunity  program 
information  described  in  paragraph  (b) 
of  this  section.  These  materials  shall  be 
placed  in  the  unit's  public  inspection 


file  annually  by  the  date  that  the  imit's 
EEO  program  annual  report  is  due  to  be 
filed  and  shall  be  retained  for  a  period 
of  five  years.  The  file  shall  be 
maintained  at  the  central  office  and  at 
every  location  with  six  or  more  full-time 
employees.  A  headquarters  employment 
unit  file  and  a  file  containing  a 
consolidated  set  of  all  docvunents 
pertaining  to  the  other  employment 
units  of  a  midtichaimel  video 
programming  distributor  that  operates 
multiple  units  shall  be  maintained  at 
the  central  office  of  the  headquarters 
employment  unit.  The  multichannel 
video  programming  distributor  shall 
provide  reasonable  accommodation  at 
these  locations  for  undisturbed 
inspection  of  its  equal  employment 
opportunity  records  by  members  of  the 
public  dining  regular  business  hours. 

(b)  The  following  equal  employment 
opportimity  program  information  shall 
be  included  annually  in  the  unit's 
public  file,  and  on  the  unit's  web  site, 
if  it  has  one,  at  the  time  of  the  filing  of 
its  FCC  Form  396-C: 


(1)  A  list  of  all  full-time  vacancies 
filled  by  the  multichaimel  video 
programming  distributor  employment 
unit  during  the  preceding  year, 
identified  by  job  title; 

(2)  For  each  such  vacancy,  the 
recruitment  source(s)  utilized  to  fill  the 
vacancy  (including,  if  applicable, 
organizations  entitled  to  notification 
pursuant  to  §  76.75(b)(l)(ii)  of  this 
section,  which  should  be  separately 
identified),  identified  by  name,  address, 
contact  person  and  telephone  nmnber; 

(3)  The  recruitment  sovuce  that 
referred  the  hiree  for  each  full-time 
vacancy  during  the  preceding  year; 

(4)  Data  reflecting  the  total  number  of 
persons  interviewed  for  full-time 
vacancies  during  the  preceding  year  and 
the  total  number  of  interviewees 
referred  by  each  recruitment  source 
utilized  in  connection  with  such     « 
vacancies;  and 

(5)  A  list  and  brief  description  of  the 
initiatives  undertaken  pursuant  to 

§  76.75(b)(2)  during  the  preceding  year, 
if  applicable. 

BILUNG  COOE  6n2-01-P 
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Appendix — Forms 
Note:  The  following  appendix  will  not  appear  in  the  Code  of  Federal  Regulations. 


BROADCAST  EQUAL  EMPLOYMENT  OPPORTUNTTY 
MODEL  PROGRAM  REPORT 


WMfaiatiaa.  0.  C   20SS4 


NOTApproMdbyOMB 
306(MI20 


Legal  Name  of  ihe  Applicant 

Mailing  Address 

aty 

State  or  Country  (if  foreign  address) 

ZIP  Code 

Telephone  Number  (include  area  code) 

E-Mail  Address  (if  available) 

^^^^^^^^^^^^^^^^^^^^H  Facility      Number 

Call  Sign 

I     I    Application  for  Construction  Permit  for  New  Station 
I     I    Application  for  Transfer  of  Control 

a.  Service  Type:      □    AM      D  FM     □  TV    □    Other  (specify) 

b.  Community  of  License 


I     I    Application  for  Assignment  of  License 


City 


State 


INSTRUCTIONS 

Appticaais  seeking  authority  to  constnict  a  new  commercial,  noncommercial  or  intematioaal  broadcait  station,  applicants  seekiBg 
authority  to  obtain  assigtunent  of  the  construction  permit  or  license  of  such  a  station,  and  qiplicaats  seeking  authority  to  acquire 
control  of  an  entity  holding  such  construction  permit  or  liceitse  are  required  to  afford  equal  employment  opportunity  to  all  qualified 
pcrtons  and  to  refrain  from  discrimination  in  employntent  and  related  benefits  on  die  basis  of  race,  color,  religion,  national  origin  or 
sex.  See  47  C.F.R.  Section  73.2080.  Pursuant  to  these  requirements,  an  applicant  who  proposes  to  employ  five  or  more  fulMime 
employees  must  establish  a  program  designed  to  ensure  equal  employment  opportunity.  This  is  submitted  to  the  Commissioa  as  the 
Model  EEC  Program.  For  purposes  of  this  form,  a  station  employment  unit  is  a  station  or  a  group  of  commonly  owned  stations  in 
the  same  market  that  share  at  least  one  en^oyee. 

Guidelines  for  a  Model  EEO  Program  and  a  Modd  EEO  Program  are  tttechcd. 

NOTE:  Check  appropriate  box.  sign  the  certification  below  and  return  to  FCC: 

n      Station  employment  unit  will  employ  fewer  than  3  fitll-time  employees;  therefore  no  written  program  is  being  submitted. 

Station  employment  unit  will  employ  3  or  more  fiill-time  employees.    Our  Model  EEO  Program  is  attached.    (Yqu  must 
complete  all  sections  of  this  form.) 

I  certify  that  the  statements  made  herein  are  true,  complete,  and  correct  to  the  best  of  my  knowledge  and  belief,  and  are  made  in  good 
faith. 


Signed 

Name  of  Respondent 

Title 

Date 

WILLFUL  FALSE  STATEMENTS  ON  THIS  FORM  ARE  PUNISHABLE  BY  FINE  ANIVOR  IMPRISONMENT 

OJS.  CODE,  TITLE  18.  SECTION  1001).  ANIVOR  REVOCATION  OF  ANY  STATION  LICENSE  OR  CONSTOUCnON  PERMIT 

(U.S.  CODE.  TTTLE  47.  SECnON  312(tXl)).  AND«>R  PORFETTURE  (U.S.  CODE  TITLE  47,  SECTION  303). 
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GUIDELINES  TO  THE  M<M>EL  EEO  PROGRAM 

^^; 

The  nodel  EEO  prognni  idopied  by  die  Comraittioa  for  coimiuction  pennit  appUcaatt.  SHifneet,  and  '"^tH'nt  v:<^»tm  fiw 
Kctkias  desigMd  lo  assist  tbe  applicam  in  csabbshiiig  an  effective  EEO  prognm  for  its  tonon.  The  specific  demems  which  thoold 
be  addressed  we  as  foUoM: 


L  GENERAL  POUCY 

Tlw  fim  aectioii  of  the  program  shouM  coaiain  ■  sutemeni  by  the  appiicam  that  it  win  afford  equal  einp>oyiiie«  opportunity  in  all 
peiio— el  aciioBS  widioat  repni  to  race,  color,  religion,  national  ongin  or  sex.  and  that  it  has  adopted  an  EEO  program  which  is 
designed  10  fiilly  ndlizB  the  skiUs  of  qualified  penons. 

n.  RESPCmSBILITy  FOR  IMPLEMENTATION 

Thn  aecMB  calls  for  the  mok  (if  known)  and  title  of  die  trfCicial  who  will  be  ifrttgnft^  by  the  appbcam  to  have  lespomibiliiy  for 
impir  iw  nting  the  station's  program. 

m.  POUCY  DISSEMINATION 

The  purpose  of  this  aectiaa  is  to  disclose  the  manner  in  which  the  siaiiaa's  EEO  policy  will  be  comnunicaied  to  uiyloyu.*  and 
prospective  employee*.  The  applicam's  program  should  indicate  whether  it^  (a)  intends  to  uiiUze  an  emptoymeiH  appticaiioa  form 
which  cotMains  a  notice  iaformiiig  job  applicants  diat  discrimnatioo  u  prohibited  and  thai  penons  who  befieve  that  they  have  been 
disciiminsftod  agnast  may  DOiiiy  appropriMe  govetnaMttal  agencies;  (b)  wiU  post  a  noike  which  iafoRV  job  ipplicaais  and  en^^ 
that  the  applicant  is  aa  eiinal  opportUBity  employer  and  that  they  may  notify  appropriate  govcmmeatal  aulhonties  if  diey  bebeve  diai 
diey  have  been  diacnmioalBd  against;  and  (c)  will  seek  the  cooperation  of  labor  onions,  if  upmnmed  at  the  siMoa.  ia  the 
implementation  of  itt  EEO  program  and  in  die  inclusion  (rf  nondiscrimination  provisioasui  union  contracts.  Tbe  sppbcant  should  also 
set  fonh  any  other  mrihnth  it  proposes  to  utilize  in  conveying  its  EEO  pohcy  (e.g..  orienlttioB  muerials,  on-air  i 
newsletter)  to  employees  and  prtwpective  employees. 

V.  RECRUITMENT 


The  applicant  should  specify  die  racniiaDeM  sources  and  odier  tcchnignei  it  proposes  to  use  to  attract  quahfied  job  ■rr"^"'^  The 
purpose  of  the  lisdng  is  to  assist  dK  appiicam  in  developing  specialized  refenal  sources  to  ensure  wide  disseminatioa  of  vacancy 
information  as  job  opportunities  occur.  Sources  which  subsequently  prove  to  be  nonproductive  should  not  be  relied  on  and  new 
sources  should  be  sought. 


M(H>EL  EQUAL  EMPLOYMENT  OPPORTUNITY  PROGRAM 

L  GENERALPOUCY 

It  will  be  our  policy  to  provide  equal  employment  oppoitunity  to  all  qualified  individuals  widiout  regard  to  race,  color,  religion, 
national  origin  or  sex  in  all  personnel  actions  including  recniitment.  evaluation,  selection,  promobon,  compensation,  training  and 
termination. 


FCX:)96-A(P|«e2) 
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It  will  also  be  our  policy  to  promote  the  realization  of  equal  etnployineat  opponunity  ifarough  a  potiave.  continuing  program  of 
specific  practices  designed  to  ensure  the  full  realization  of  equal  employment  oppoftuniiy  without  regard  to  race,  color,  religion, 
aaliaiial  otigiii  or  sex. 

To  make  this  policy  effective,  and  to  ensure  conformance  with  the  Rules  and  Regulaooas  of  the  Federal  Communicauons 
Commission,  we  have  adopted  an  Equal  Employment  Opportunity  Program  which  mcludes  the  following  elements: 

n.  RESPONSDIUTy  FOR  IMPLEMENTATION 

Name/Title 

wfll  be  rcsponsibte  for  the  administratioa  and  implementation  of  our  Equal  Employment  Opportunity  Program.  It  will  alio 
be  the  rcsponsibiMty  of  aU  persons  making  employment  decisions  with  respect  to  the  rccniitnwnt,  evaluation,  selection, 
promotion,  compensation,  training  and  termination  of  employees  to  ensure  that  our  polic>'  and  program  is  adhered  to  and 
tlut  no  person  is  discriminated  against  in  employment  because  of  race,  color,  religion,  national  origin  or  scl 

m.  POUCY  DISSEMINATION 

To  ensure  that  all  members  of  the  staff  are  cognizant  of  our  equal  employment  opponunity  policy  and  their  individual  responsibilities 
in  carrying  out  this  policy,  the  following  communication  efforts  will  be  made: 

I  I  The  station's  employment  application  forms  will  contain  a  notice  informing  prospective  employees  that  discrimination  because 
of  race,  color,  religion,  national  origin  or  sex  is  prohibited  and  that  they  may  notify  the  appropriate  local.  Stale  or  Federal 
agency  if  they  believe  they  have  been  the  victims  of  discrimination. 

I  I  Appropriate  notices  will  be  posted  infonning  appbcants  and  employees  that  the  station  is  an  Equal  Opportunity  Employer  and 
of  Ihear  right  to  notify  an  appropriate  local.  State  or  Federal  agency  if  they  believe  they  have  been  the  victims  of  dischmination. 

I  I  We  will  seek  the  cooperation  of  unions,  if  represented  at  the  station,  to  help  implemem  our  EEC  program  and  all  union 
contracts  will  contain  a  nondiscrimination  clause. 

i 
n_  Other  (specify^ ■, ] 


rv.  RECRUITMENT 


To  ensure  that  informabon  concerning  each  fiill-time  vacancy  is  widely  disseminated,  we  propose  to  use  the  following  list  of 
recruitment  sources  consistent  with  the  requirements  of  47  C.FJt.  Section  73.2080: 
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FCCHO^laTDl^lwvlI^^lA^lt«^^l■lm^Y^«»lMVAgYAr^A»m^T■»■A^»»«>n»»;^(fP^TPTlfy^^^f^^ 


The  KC  i> 


Act  of  1934.  M  I 


I  eaOm  dK 


PCC 


I  du  ttpan    W«  will  Mc  dK 

iloMinniiiiiftebndhiiii imeamummwii^tapitkemmm.  *—■■-' r  ^- ■----,-   n„[   mimiiufi 

icpdMnn.  nk  or  Oder,  yout  leqwH  nay  be  idemd  lo  dK  FtdenL  hmc  or  loeii  afOKy  icspooobk  for  m«MifMa«.  pre«cwii«.  orforani  « 
!  (he  MMMc.  rale.  lenlMKn  or  onkr  to  caMia  ciict.  dK  mteMoai  w  yo«  nq«H  my  be  duckaed  »  dK  Dcfanni  oT  Jamct  or  a  awn  or 
tdjvdicwvc  body  when  (i)  dK  FCC.  or  (b)  any  cnptoyee  of  dK  PCC.  or  (c)  the  Uaied  SiMes  Covcnmm.  u  a  pmy  lo  a  ptoMedu^  betoe  dK  body  or  hat  «i 
■MCRM  n  dK  proceedMH-       k>  addmoo.  all  nfomMioa  provtded  in  dw  tara  will  be  avidabk  far  pablK  trnptatim  UyaioacapwdMcdebiiodK  iederal 

foveimem.  any  informaiMn  you  provide  may  abo  be  diadoMd  lo  dK  Dcpawinm  at  TioMiy  Rnannal  Manm Service,  other  fcdersl  y~.  nd«or  vowr 

enploycr  to  odicr  your  tatary.  RS  lax  lefiitid  or  odier  payraeMi  to  collect  diai  debt  The  PCC  may  abo  prtyvidc  dm  urfonnaiioa  lo  doc  ^OKies  din«r>>  <bc 
maKbinf  of  comfMier  iccoedi  wbeo  aadwiiied  If  yon  do  mm  provide  dK  lofamMDoii  raqaesKd  oo  diu  report,  die  itpon  may  be  loanied  withoM  anxa  havmf 
been  lakea  uptm  it  or  iti  procesung  may  be  delayed  while  a  leqwsi  u  made  to  provide  Uk  imuaiif  infarmaiion  Yow  icspotMC  »  raquued  r>  oMmd  die  raqKoed 
aydnmy  We  have  cstunMed  dial  each  leipome  to  itaii  collection  of  uirormauon  wiU  avcraje  1  how  Ow  estjUMte  locladc*  dK  mk  mi  lead  ite  mstniciKm.  look 
dBooib  Utttuig  reconh.  ptha  and  mainiain  lequicd  data,  and  actually  compleK  and  icview  dK  iarm  or  lopoaie  If  yos  have  aiy  cormiKms  on  dm  enuiMie.  or 
oa  how  we  can  inprovc  dK  collection  and  lednce  dK  harden  il  caaaes  yon.  please  wnie  dK  Federal  CoronaaKWom  f^wwK-  AMD-PERM.  Paperwork 
RedoctMO  Praiect  (3060-0120).  Wasfamiton.  DC.  2QS54  We  will  alto  accept  yow  coomenu  vudK  hneriKt  if  y«iaenddKml0jboley«fGC.|O>  Reneniber - 
ytw  are  not  leqwred  w  reapond  lo  a  coBecnon  of  rafomaiian  aporaored  by  die  Pnkni  lovcnunoK.  and  dv  fovcmfiam  aMy  kx  csodoa  cr  fpmfTfT  •*—  ihMhucjil 
■alesi  II  dnplaya  a  cwicady  valid  0MB  corHnl  mnbce  or  if  wc  fail  to  provide  yoa  widi  diu  nonce  Thu  colteciKn  hat  been  Mtifned  rni  0MB  coMol  immber  of 
306(M)I20 


THE  PORSGOING  NOTICE  IS  lEQUISED  BY  THE  PRIVACY  ACT  OF  1974.  H,  9»-579. 
PAPERWCHUC  BEDUCnON  ACT  OF  I99S.  PX.  104-13,  OCTCttER  1. 1995. 44  VS.C.  3517 


:  31. 1974.  5  US.C  552a(c)(3>.  AND 
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cMiMiCa 


ac  iass4 


BROADCAST  EQUAL  EMPLOYMENT 
OPPORTUNITY  PROGRAM  REPORT 

(To  be  filed  wifli  Ltutdtot  liceaee  renewil  ipphcaiioa) 


Af*w«*dkyOMB 


(For  FOCUk  Only) 
CnleNa 


Legal  Name  of  Ibe  Lkeaaee 

Mailii^  Addren 

Ci«y 

* 

ZIP  Code 

E-Mafl  Addicn  (if  avaiUble) 

^^^^^^^^^^^^^^mFacMfTDHrndbei 

cans«B 

TVre  OF  BROADCAST  STATION  : 

ComniefCw  ^rowlcsst  Ststion 

□    Radio     □    TV 

Low  Power  TV 
Imcniatioiial 


^4oBu■u^>elttal  Broadcaat  StatioB 
n    Edncatknal  Radio 
r~l  .  EducaaoaalTV 


Lilt  call  tiga  and  locaboa  of  all  ttatioia  included  00  dutrepaft  List  ooramooly  owned  itatioa*  Ifaat 
Abo  ]m  ttatiaat  operaled  by  die  liceuee  punuaat  lo  •  liine  broker^e  agreement.  Indicate  oo  the 
opeiaied  ptiruiant  (o  a  time  brokeiage  agreement  To  the  eiUent  that  bcenaees  include  statiooa  opeiati 
agicuueiit  on  this  repott,  leapooaei  or  mfotmatioo  provided  in  Sections  1  through  IV  ibould  take  ii 
EEC  caoplianceefliam  at  brokered  itatianB.aaweD  as  any  other  itationB,nicluded  OB  this  foim.  For 
employineni  unit  is  a  station  or  a  groop  of  commonly  owned  stations  in  the  same  maiket  that  shaiv  at 


share  one  or  more  tujpioyem. 
table  below  which  stations  are 
»d  pursnam  to  a  line  brokerage 

uo  coosiocniuOci  loc  bccosfiCs 
puipotci  of  nift  fom,  ■  i 
It  employee. 


Call  Sign 

Facility  ID  Nnniber 

Type 
(check  apidicable  box) 

IiOcatwn 
(city,  stale) 

Time  Brokerage 
Agreement 

nAMDpMnTv 

DvesDNo 

PZHamQpmQtv 

DvasDNo 

OamQfmQtv 

DYesDNo 

IjAMLjFMnTV 

Dy-Dn. 

ZlAMCUFMnTV 

DvesDNo 

LJamCJpmLJtv 

DyssDno 

- 

QamCIIpmOtv 

DyssDn. 

LJamQpmLJtv 

Dy-Dno 

1       1  AM  I         f  M          !  TV 

DyssDno 

KX:3M 
2002 
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CONTACT  PEUJSON  IF  OTHER  THAN  LICENSEE 

Name 

SoceiAddreu 

Ciiy 

Sute 

Zip  Code 

Telephone  No. 

f       1 

FILING  INSTRUCTIONS 

Broadcan  station  licensees  are  required  to  afford  equal  employmeni  opponumty  to  all  qualified  persons  and  to  refrain  from 
discriminating  in  employment  and  related  benefits  on  the  basis  of  race,  color,  national  ongui.  religion,  and  sex.  See  47  C.F.R 
Section  73.2080.  Pursuant  to  these  requirements,  a  license  renewal  applicant  whose  stauon  employmeni  unit  employs  five  or  more 
full-time  station  etnployees  must  file  a  reporv  of  its  activities  to  ensure  equal  employmeni  opponunity.  If  a  sution  employment  unit 
employs  fewer  than  five  full-bme  employees,  no  equal  emplo>'ment  opportunity  program  informauon  need  be  filed.  If  a  stauon 
employment  umt  is  filing  a  combined  report,  a  copy  of  the  report  must  be  filed  with  eadi  stauon  s  renewal  apphcauon 


A  copy  of  this  report  must  be  kept  in  the  sution's  public  file.  These  acuons  are  required  to  obtain  license  renewal.  Failure  to  meet 
these  requirements  nuy  result  in  saiicDons  or  license  renewal  being  delayed  or  denied.  These  requirements  are  contained  in  Al 
CJF.K.  Section  73.2080  and  are  authonzed  by  the  Comiminicanons  Act  of  1934,  as  amended. 


DISCRIMINATION  COMPLAINTS.    Have  any    pending  or  resolved  complaints  been  filed  dunng  this 

license  term  before  any  body  having  competent  junsdicuon  under  federal,  state,  temtonal  or  local  law.         [__]  ve^  [_J 

alleging  unlawful  discnminauon  in  the  employment  pracuces  of  the  sution(s)? 


No 


If  so.  provide  a  brief  descnpuon  of  the  complaint(s).  including  the  persons  involved,  the  date  of  the  filing,  the 
court  or  agency,  the  file  number  (if  any),  and  the  disposition  or  current  sutus  of  the  matter. 


Does  your  stauon  employment  unit  employ  fewer  than  five  filll-tiine  employees? 
Consider  as  'fiiU-time"  en^loyces  all  diose  permanently  working  30  or  more  hours  a  week. 


nYesD 


No 


If  your  station  employment  unit  employs  fiewer  than  five  full-time  employees,  complete  the  ceitification  below,  mum  the  fonn  to  the 
FCC,  and  place  a  copy  in  your  station(s)  public  file.  You  do  not  have  to  complete  the  rest  of  this  fonn.  If  your  suuon  eti^loymeni 
unit  employs  five  or  more  full-time  employees,  you  must  complete  all  of  this  foim  and  follow  all  instrtKUons. 

CERTIFICATION 

This  report  must  be  cenified.  as  fbilows:  ' 

A.  By  licensee,  if  an  individual; 

B.  By  a  partner,  if  a  partnership  (general  partner,  if  a  hmited  partnership); 

C.  By  an  officer,  if  a  corporation  or  an  association;  or 

D.  By  an  attorney  of  the  licensee,  in  case  of  physical  disability  or  absence  frxtm  the  United  States  of  the  licensee 

WILLFUL  FALSE  STATEMENTS  ON  THIS  FORM  ARE  PUNISHABLE  BY  FINE  ANIVOR  IMPRISONMENT 

(U.S.  coot.  "mLE  18.  SECTION  1001).  ANIVOR  REVOCATION  OF  ANY  STATION  UCENSE  OR.  CONSTRUCTION  PERMIT 

(U.S.  CODE  TnLE47.  SECnON  3I2(»KI)).  ANIVOR  FORFEITURE  (U.S.  CODE.  JTTLB  47.  SECTION  J03). 

I  certify  to  the  best  of  my  knowledge,  infoimation  and  belief,  all  sutements  contained  in  this  repon  aie  true  and  coirecL 


Signed 

Name  of  Respondent 

Title 

Telephone  No.  (include  area  code) 

Date 

PCCM6(Fa|r2> 
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The  purpose  of  this  docamcnt  U  to  provide  broadcast  liccasect,  the  FCC,  and  the  pubUc  with  Informadon  about  whether  the 
iUtion  is  mcctiiic  equal  employineiit  opportunity  requirenents. 

GENERAL  POUCY  _.       v 

A  btTMdcast  station  must  provide  equal  eraploymeirt  opportunity  to  ill  qualified  individutb  without  regard  to  their  race,  color, 
national  ongin.  religion  or  lex  in  aU  personnel  actions  includmg  recruitment,  evaluation,  selection,  promotion,  compensation, 
training  and  termination. 

RESPONSIBILrTY  FOR  IMPLEMENTATION 

A  bnMdcast  station  must  assign  a  particular  official  overall  responsibility  for  equal  employtnent  opportunity  at  the  station.  Iljat 
ofTkial's  name  and  title  are: 


It  is  also  dte  responsibility  of  sU  persons  at  a  broadcast  station  making  employment  decisions  with  respect  to  reouitment,  evahiation. 
selection,  promobon.  con^iensation.  training  and  termination  of  employees  to  ensure  that  no  person  is  disoiminaied  against  in 
employment  because  of  race,  color,  religion,  national  origin  or  sex. 


L  EEO  PUBUC  FILE  REPORT 

Attach  as  an  exhibit  one  copy  of  each  of  the  EEO  public  file  reports  from  *e  previous  two  years. 
Stations  are  required  to  place  annually  such  inionnaboB  as  is  required  by  47  C.F.R.  Section 
73.2080  in  their  public  files. 


Exhibit  No. 


n.  NARRATIVE  STATEMENT 

Provide  •  statement  in  an  exhibit  which  demonstrates  bow  tfte  station  achieved  broad  and 
inchisive  outreach  during  the  two-year  period  prior  to  filing  this  application.  Statioas  that  have 
experienced  difficulties  in  Aeir  outreach  eCTocts  should  explain. 


ExhflmNo. 


fCC  NOTICt  TO  INIHVIIMJAU  WQinittD  lY  THE  WtlVACY  ACT  Aim  Tia  PAPtRWOWC  MDUCnOH  ACT 

The  FCC  is  tuthonwd  under  the  Conmunicaliam  Act  of  I9J4,  u  unendol.  id  collect  the  penontl  mionialmi  we  requol  in  diii  report  We  wiN  lae  the 
iBfomlion  you  provide  to  detttmine  if  the  benefii  re«;ue«ied  u  contiMciit  with  the  public  mtaoL  If  we  believe  thncimy  be»«oUiionorpo«en»id»iohyoBof» 
FCC  UMulc.  icsutetMn.  lule  or  order,  your  icquen  nay  be  referred  lo  the  Fedenl.  MUe  or  local  tfency  reiponiiWe  far  nvcnifMmg.  preeeciitim.  enfarcint  or 
invlenntini  the  Katule.  mie.  regutoDion  or  order  bi  ceOMi  caie*.  the  mlonnukm  in  your  reqwA  n«y  be  ducfaied  lo  the  Dqnrvnenl  of  Judkc  or  i  cowt  or 
adjudKtlivc  body  wtien  (■)  dte  FCC;  or  (b)  aiy  employee  of  dte  FCC;  or  (c)  the  UnMed  SiMet  Govtrnmem.  a  (  pony  lo  i  pncceding  befare  the  body  or  kuMi 
in«it«  n  die  procaidii«.  bi  addition,  all  infonnBtion  provided  in  dm  farm  will  be  available  far  public  mapcctian.  If  you  owe  a  pan  due  debt  to  the  federal 
government. aiy  mfamMtion  you  provide  n»y  atao  be  diKloaed  lo  the  Dcpanmeat of  Treaaury  Financial  Management  Service,  other  federal  afencia iMnyan 
envloyer  lo  otftct  your  lalvy.  IRS  tax  reftind  or  other  paymenti  to  collect  diat  debt.  Tlie  FCC  may  abo  provide  dm  mfarmation  to  dKae  ifenciea  dao<i|h  the 
imtOmt  of  cORVWer  records  when  authorized,  if  you  do  not  provide  die  mfarnstion  requested  on  dm  reporv  the  report  may  be  reaancd  without  actKn  having 
been  taken  upon  il  or  its  processing  imy  be  delayed  while  a  request  is  made  to  provide  die  mnsmg  information  Your  response  u  required  to  obtam  the  requested 
ankonty.  We  tave  eibnaled  dat  each  mpeiMC  lo  dm  coileclion  of  mforTmuan  will  average  1  hour.  30  mnutea  Ow  esomole  mdudes  die  tone  lo  read  die 
.  look  daough  existing  records,  gadier  and  maintaM  requncd  data,  and  scaially  con^kc  and  review  die  form  or  luponK.  If  you  have  any  conrnems  on 

.  or  on  1^  wc  c»  invrovc  die  codectian  nd  reduce  die  burden  it  cauaes  yo*  pleaae  wnie  die  Federal  ConnwmcalKms  Coomssaoa.  AMIXnKM. 

MductwnPraioclOOttVOII}).  Washng«Hi.D.  C.  20SS4  We  will  also  accept  your  conanenu  via  the  bneraet  if  you  and  dicfn  to  jbotcy^fccfB*. 
Remember-  you  an  not  laqtnicd  M  reapond  »  a  colleciMm  of  mforrnMicn  fpOMored  by  the  Federal  tovcrnnn)!.  o^  <he  governrnem  nay  not  ooadyct  cr  ^onaor 
diis  collection,  ariew  it  dapliyi  a  cafiwilly  valid  0MB  cowwrf  mincer  or  if  we  tellB  provide  yon  with  ttiis  ■ooce  This  cellectian  bas  been  assigned  an  0MB 
rof30«(M>IIJ. 


THE  VOMGOINC  NOTICK  B  RIQUniED  BY  THE  PWVACY  ACT  OF  1*74,  PX.  •VSTf.  DECSMBn  Jt,  in4.  S  USX.  SSMaXDi  AlW  THE 
PAPUWdtK  UDUCnON  ACT  OF  IMS,  PX.  IM-ll.  OCTOBCR 1.  I99S,  44  US.C  3SIT. 


FCC3M(Pi«e}) 
2002 
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NOTICE 

SHOULD  YOU  NO  LONGER  OPERATE  THIS  EMPLOYMENT  UNIT.  PLEASE  FURNISH 
THE  CURRENT  OPERATOR'S  NAME,  ADDRESS,  DATE  OF  TRANSFER  AND  RETURN 
THE  FORM  396-C  IMMEDIATELY.  CALL  (202)  418-1450  TO  OBTAIN  FORMS  FOR 
NEWLY  ACQUIRED  UNITS  OR  IF  YOU  HAVE  ANY  EEO  QUESTIONS 

RETURN  THE  COMPLETED  FORM  IN  DUPLICATE  INCLUDING  ANSWERS  TO  THE 
SUPPLEMENTAL  INVESTIGATION  SHEET  (SIS)  IF  APPLICABLE  AS  SOON  AS  , 
POSSIBLE.  FOR  YOUR  INFORMATION,  THE  UPPER  RIGHT  HAND  CORNER  OF  THE 
FORM  396-C  WILL  BE  MARKED  WITH  AN  "X"  FOR  THOSE  UNITS  THAT  MUST  FILL 
OUT  AN  SIS.  PURSUANT  TO  SECnON  76.1802  OF  THE  COMMISSION'S  RULES.  THE 
DUE  DATE  FOR  FILING  FORM  396<:  IS  SEPTEMBER  30™  OF  EACH  YEAR. 


fCC  FORM  396^ 
October  2002 


702 


Federal  Register /Vol.  68,  No.  4 /Tuesday,  January  7,  2003 /Rules  and  Regulations 


Ftdcw]  Comnrnnicibont  Commmion 
Wasiuogton.  DC  20SS4 


Approved  by  OMB 
306(MX)9Mtf74 


INSTRUCTIONS  FOR  COMPLETING 
FCC  FORM  396-C 

YOU  ARE  STRONGLY  URGED  TO  CONSULT  THE  COMMISSION'S  CABLE  EEO  RULES 

BEFORE  COMPLETING  THIS  FORM 
47  CF.R.  Section  76.71  ct  seq. 


General  Instructions 

Supply  the  requested  information  for  the  unit.  If  the  unit  isio  submit  a  Supplemental  Invesbgation  Sheet 
(SIS),  one  will  be  attached  to  the  form  and  an  "x"  will  appear  in  the  brackets  before  "Supplemental 
Investigation  Sheet  Attached"  located  in  the  box  "For  FCC  Use  Only"  on  page  I  of  the  form.  If  the  unit  no 
longer' exists  due  to  consolidation  with  another  unit,  or  is  no  longer  under  your  control,  attach  as  Exhibit  A 
an  explanation  and  proceed  to  Section  V. 


Secdonl 

A.  In  addition  to  the  unit  operator's  legal  name,  supply,  if  applicable,  the  name  of  the  MSO  owning 

or  controlling  the  operator. 

B  Supply  the  address  to  which  you  want  the  correspondence  sent  i 

C.  Siqiply  the  county  and  state  of  the  unit's  principal  employment  office. 

D.  A  fiill-time  employee  is  one  who  permanently  works  30  or  more  hours  per  week. 

E.  Insert  the  payroll  period  in  July.  August  or  September  used  for  this  year's  report. 

F.  Place  an  X  in  the  appropriate  brackets  for  each  possible  exhibit. 

Section  n 

Submit  as  Exhibit  A.  a  list  of  communities  added  or  deleted  from  the  unit  using  the  format  provided.  To 
obtain  this  information,  review  the  prior  year's  form  for  the  unit,  noting  the  conununities  then  comprising 
the  unit,  and  comparing  that  list  with  the  names  of  the  communities  now  comprising  the  unit 
(NOT  APPUCABLE  TO  MVPD  UNITS) 

Section  HI 

Carefiilly  answer  each  of  the  nine  (9)  questions  by  checking  either  Yes  or  No.  If  the  answer  is  No,  attach 
as  Exhibit  B  an  explanation.  The  focus  of  question  three  is  on  whether  cable  units  have  engaged  in  broad 
and  inclusive  outreach.  The  Commission  does  not  require  the  targeting  of  certain  kinds  of  sources  or 
organizations.  With  regard  to  question  five,  we  clarify  that  efforts  to  seek  out  entrepreneurs  should  be 
broad  enough  to  cover  all  segments  of  the  community,  and  that  no  entity  should  be  excluded  on  the  basis  of 
race,  color,  religion,  national  origin,  age  or  gender.  See  47  CJ^.R.  Section  76.75. 


PCC  fORM  396^  Instnictiaiis 
Octoter2002 
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Section  IV 

You  may  attach  as  Exhibit  C  any  additional  information  you  believe  useful  in  the  PCC's  evaluauon  of  your 
EEO  efforts.  There  is  no  requirement  to  provide  such  infonnation. 

Section  V 

Sign  and  date  the  fonn  in  the  spaces  provided.  Also,  piiiit  the  name  of  the  official  signing  as  well  as  the 
title  <tf  that  person.  Return  the  original  and  one  copy  to  the  Conunission  by  September  30^.  Retain  a  copy 
for  your  files. 

Supplemental  Investigation  Sheet  (SIS) 

If  required,  attach  as  Exhibits  D,  E.  and  F  the  job  descnptipos  requested  in  Part  I.  the  responses  to  the 
questions  checked  in  Pan  n,  and  the  EEO  public  file  report  requested  in  Part  QI. 

FCC  NOTICE  TO  nVHVIDUAU  REQtniED  lY  THE  nilVACY  ACT  AND  THE  PAPER  UDUCTKM  ACr 

The  FCC  is  authorized  under  the  Communications  Act  of  1934,  as  amended,  to  c<rilect  the  personal 
information  we  request  in  this  report.  We  will  use  the  information  you  provide  to  determine  if  the  benefit 
requested  is  consistent  with  the  pidilic  interest.  If  we  believe  there  may  be  a  violation  or  potential  violation 
of  a  FCC  statute,  regulation,  rule  or  order,  your  request  may  be  referred  to  the  Federal,  state,  or  local 
agency  responsible  for  investigating,  prosecuting,  enforcing  or  implementing  the  statute,  rule,  regulation  or 
order.  In  certain  cases,  the  infonnation  in  your  request  may  be  disclosed  to  the  Department  of  Justice  or  a 
court  or  adjudicative  body  when  (a)  the  FCC;  or  (b)  any  employee  of  the  FCC:  or  (c)  the  Umted  States 
Government  is  a  party  to  a  proceeding  before  the  body  or  has  an  interest  in  the  proceeding.  In  addition,  all 
information  provided  in  this  form  will  be  available  for  public  inspection.  If  you  owe  a  past  due  debt  to  the 
federal  government,  any  infbnnttion  you  provide  may  also  be  disclosed  to  the  Department  of  Treasury 
Financial  Management  Service,  other  federal  agencies  and/or  your  employer  to  offset  your  salary,  IRS  tax 
refund  or  other  payments  to  collect  that  debt  The  FCC  may  also  provide  this  information  to  these  agencies 
through  the  matching  of  ccMnputer  records  when  authon2ni.  If  you  do  not  provide  the  information 
requested  in  this  report,  the  report  may  be  returned  without  action  having  been  taken  upon  it  or  its 
processing  may  be  delayed  while  a  request  is  made  to  provide  the  missing  infonnation.  Your  response  is 
required  to  obtain  the  requested  authority.  We  have  estimated  that  each  response  to  this  collection  of 
infonnation  will  vary  from  10  minutes  to  1  hour,  IS  minutes.  Our  estimate  includes  the  time  to  read  the 
instructions,  look  through  existing  records,  gather  and  maintain  required  data,  and  actually  complete  and 
review  the  form  or  response.  If  you  have  any  comments  on  this  estimate,  or  on  how  we  can  improve  the 
collection  and  reduce  the  burden  it  causes  you,  please  write  the  Federal  Conununications  Commission, 
AMD-PERM,  Paperwork  Reduction  Project  (306(MX)95A)S74),  Washington  DC.  20S54.  We  will  also 
acc^t  your  comments  via  the  Internet  if  you  send  them  to  ibolev@fcc.gov.  Remember  -  you  are  not 
required  to  respond  to  a  collection  of  infonnation  sponsored  by  the  Federal  government  and  the 
government  may  not  conduct  or  sponsor  this  collection,  unless  it  displays  a  currently  valid  OMB  control 
number  w  if  we  ful  to  provide  you  with  diis  notice.  This  collection  has  been  assigned  an  OMB  control 
number  of  3060-0095/0574. 


THE  FOREGOING  NOTICE  IS  REQUIRED  BY  THE  PRIVACY  ACT  OF  1974,  PX.  93-579. 
DECEMBER  31. 1974, 5  VS.C.  S52(eK3),  AND  THE  PAPERWORK  REDUCTION  ACT  OF  1980, 
PX.  95-511,  DECEMBER  11, 1980, 44  U.S.C.  3507. 
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WMWiifM,D  c.  vas* 


BROADCAST  MID-TERM  REPORT 


DRAFT 

NOT  Approved  by  OMB 

30ifr«922 


(For  FCC  U»e  Only) 
CtxkNo 


Legal  Name  of  the  Liceuee 

Maihog  Address 

City 

Sate  or  Couno>'  (if  foreign  addreM) 

ZIP  Code 

E-MaU  Addrew  (if  avaiUhie) 

^^^^^^^^^^^^^^^^^^^^H  Faciiity  ID  Nimibcr 

CaUSign 

TYPE  OF  BROADCAST  STATION  : 

^  ConBiKfcial  Broadcast  Station 

□    Radio      □    TV 

LowPowtrTV 

ImematHMul 


Naocons&ercial  Broadcast  Staooa 
f    I    Educatioiial  Radio 
i     I     EducatKMial  TV 


List  call  sign  and  location  of  all  stations  included  on  this  statemenL  List  commonly  owned  stations  that  share  one  or  more 
employees.  Abo  list  stations  operated  i>y  the  licensee  pursuant  to  a  time  brokerage  agreement.  Indicate  on  the  table  below  which 
stations  are  operated  punuant  to  a  time  brokerage  agreemeoL  To  the  extent  that  iKensees  inchide  stations  operated  pursuant  to  a 
time  brokeiage  agreemeitt  on  diis  repctt.  responses  or  mfonnatioo  provided  in  Sectioas  I  dwough  III  should  take  iitfo  consideration 
the  licenaee's  EEO  carapliance  efforts  at  brokered  stations,  as  well  as  any  other  stations,  mchided  on  diis  form.  For  purposes  of  this 
form,  a  station  employment  unit  is  a  siatioa  or  a  group  of  commonly  owned  stations  in  the  same  market  that  share  at  least  one 
employee. 


CaUSign 

Facility  ID  Number 

Type 
(check  appbcaMe  box) 

(city,  state) 

Time  Brokerage 
Agreement 

1 lAMnrMDrv 

DYaDNo 

DAMnPMDTV 

Dy-Dno 

1 IamQfm  Otv 

Dy-Dno 

r~lAME]FM  Dtv 

Dy-Dno 

"~Iam       IimQtv 

Dy-Dno 

ZIamDfmDtv 

Dy-Dno 

^amCI1fm[Z]tv 

DYsaDNo 

jDAMdlFMnTV 

Dy-Dno 

pAMOFMnTV 

DyssDno 

FCCW7 
3002 
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SEND   NOTICES   AND   COMMUNICATIONS   TO   THE   FOLLOWING   NAMED   PERSON   AT   THE   ADDRESS 
mmCATED  BELOW: 


Name 


City 


Slate 


Zip  Code 


Street  Address 


i  Telephone  No. 
If       ) 


FILING  INSTRUCTIONS 

Broadcast  station  Uceosees  are  required  to  afTord  equal  employment  opportunity  to  all  qualified  persons  and  to  refrain  from 
diacriminating  in  employment  and  related  benefiu  on  the  basis  of  race,  color,  national  ongin,  religion,  and  sex.    See  47  C  F.R 
Section  73.2080.    Pursuant  to  these  requirements,  a  televsion  subon  employntent  unit  that  employs  five  or  more  fiill-time  sution 
employees  must  file  a  full  and  complete  Broadcast  Mid-Term  Report.  If  a  televsoin  stttioa  employmem  unit  employs  fewer  than  five 
full-tune  employees,  only  the  first  two  pages  of  this  report  need  be  filed. 


A  copy  of  diis  Mid-Term  Report  must  be  kept  m  the  station's  public  file.  Failure  to  meet  these  requirements  may  result  in  sanctions 
or  remedies.  These  requiremeiits  are  contained  in  47  C.F.R.  Section  73.2080  and  are  authorized  by  the  Comroumcanons  Act  of 
1934,  as  amended. 


Does  your  sution  employment  unit  employ  fewer  than  ten  full-tune  employees  if  television  or  fewer  than 

eleven  fiiU-time  employees  if  radio?  |     |  y    |     | 


No 


Ifyes,  you  do  not  have  to  file  this  foim  with  the  FCC.  However,  you  have  the  option  to  complete  the  certification  below,  renira  the 
form  to  die  FCC,  and  place  a  copy  m  your  station(s)  pubUc  file.  You  do  not  have  to  complete  the  rest  of  this  form.  If  your  sttoon 
employment  umt  employs  five  or  more  fiill  -time  einployees,if  television,  or  eleven  or  more  full-tune  employees  if  radio,  you  tmist 
complete  all  of  this  form  and  follow  all  instructions. 

CERTIFICATION 

This  report  must  be  certified,  as  follows: 

A.  By  licensee,  if  an  individual; 

B.  By  a  partner,  if  a  partnership  (general  partner,  if  a  limited  pattnerehip); 

C.  By  an  officer,  if  a  corporation  or  an  association;  or 

D.  By  an  attorney  of  the  licensee,  in  case  of  physical  disabiUty  or  absence  from  the  United  Ststes'of  the  licensee. 


WILLFUL  FALSE  STATEMENTS  ON  THIS  FORM  ARE  PUNISHABLE  BY  FINE  AND/(»  IMPRISONMENT 

(U.S.  CODE,  TITLE  18,  SECnON  1 00 1),  AND«»  REVOCATION  OF  ANY  STATION  LICENSE  OR  CONSTRUCTION  PERMIT 

(U.S.  CODE.  TTTLE  47,  SECTION  3 1 2(aXI )).  ANDi»OR  FORFEITURE  (U.S.  CODE,  TITLE  47,  SECTION  503). 


certify  to  the  best  of  my  knowledge,  information  and  belief,  all  sutements  contained  in  thb  repon  are  tnie  and  correct 


Signed 


Title 


Date 


Name  of  Respondent 


Telefriione  No.  (include  area  code) 


FCX;397(Pite2) 
September  2002 


N: 


710 


Federal  Register / Vol.  68,  No.  4 /Tuesday,  January  7,  2003 /Rules  and  Regulations 


GENERAL  POUCY 

A  broadcast  staboo  must  provide  equal  emptoyment  oppoitunity  to  all  qualified  individuals  without  regard  to  their  race,  color, 
national  origin,  religion  or  sex  in  all  personnel  actions  including  rtcruitment,  evaluation,  selection,  promotion,  compensation, 
training  and  termination. 


REsroNsranjTY  for  implementation 

A  broadcast  station  must  assign  a  particular  official  overall  responsibility  for  equal  employment  oppoitunity  at  the  station, 
official's  name  and  title  are: 


That 


It  IS  also  the  responsibility  of  all  persons  at  a  broadcast  stabon  making  employment  decisioiu  with  respect  to  reciuiiment,  evaluation, 
selecbon,  promotion,  compensation,  training  and  termination  of  employees  to  ensure  that  no  person  is  discriminated  against  m 
employment  because  of  race,  color,  religion,  national  origin  or  sex. 

MID-TERM  REPORT 

Television  station  employment  units  wiA  five  or  mwe  fiill-time  employees-and  radio  stabon  employment  units  with  more  than  ten 
fuU-bme  employees  filing  in  the  middle  of  the  license  term  must  attach  a  copy  ofeach  of  the  EEO  public  file  repora  bom  the 
previous  two  yean.  Stations  are  required  to  place  annually  such  infoimaboo  as  is  required  by  47  C.F.R.  Section  73  J080  in  their 
public  files. 


D 


rcr  NOTICI  TO  I^IIHVII)VAU  REQinKEO  BY  THE  PUVACY  ACT  Afn>  TK  PAKRWOMC  RCDIJCTION  ACT 

TIN  FCC  M  (Ulharucd  inder  the  CommunicUMm  Act  of  I9M.  is  unended,  lo  collect  the  pcnonal  mfocmBDan  «c  icquex  m  Ibit  report  We  will  lae  #ie 
mfomMon  you  provide  to  deieiiimc  if  the  benefit  requeded  n  comment  with  the  public  miereat.  If  we  believe  there  nay  be  i  violaoon  or  poKnliii  vtoianon  of  i 
FCC  statute,  ictulenon,  rule  or  order,  your  rcqucn  irmy  be  icfcmd  lo  the  FcdeiBl,  itatc  or  local  iteiKy  responsible  for  mvcsutaimg,  prosecudng,  enfoicing  or 
imptcmentmf  the  statute,  nilc.  rcfulanon  or  oida.  In  ceilain  cases,  the  mfonnstion  m  your  request  nay  be  disclosed  lo  the  Department  of  Justice  or  a  court  or 
adjudicative  body  when  (a)  the  FCC;  or  (b)  any  employee  of  the  FCC;  or  (c)  die  Untied  States  Covcmmenl,  is  a  party  to  «  proccedint  before  the  body  or  has  an 
HMcrcst  m  the  proceeding.  In  addition,  all  information  provided  m  this  iorm  will  be  available  for  public  in^icetion.  If  you  owe  a  past  due  debt  lo  die  federal 
government,  any  information  you  provide  may  also  be  disclosed  M  the  Depanmem  of  Ticasury  Financial  Manaaement  Scmoe.  odier  federal  aaencic*  and/or  y«Mr 
cnvtoycr  lo  olbet  your  salary,  IRS  lax  refund  or  otticr  payments  to  collect  dial  debt.  The  FCC  may  also  provide  dus  information  lo  diesc  a|encies  thraugh  die 
maichmg  of  computer  records  when  authorized.  If  you  do  not  provide  the  mformatian  lequcaied  on  dus  leport.  the  report  may  be  ictumed  wittnul  actioo  havms 
been  taken  upon  it  or  ito  piucesaiin  nay  be  delayed  while  a  request  n  made  to  provide  die  missini  informalian.  Your  response  is  required  to  ob«in  the  requesad 
audiority.  We  have  estiimled  that  each  response  lo  Oris  collection  of  mformation  will  avemge  30  minules.  Our  esumaie  mcludet  die  time  lo  read  die  msvuctions. 
look  dvoufh  existing  iceorda.  gadcr  and  mamtain  requited  data,  and  actually  complett  and  review  the  form  or  response  If  you  have  any  comments  on  dHs 
estimate,  or  on  how  we  can  improve  the  collcctioo  and  reduce  die  burden  it  causes  you.  pleae  wnte  (he  Federal  Conaiwacanans  Commnsion,  AMD-PEXM, 
Psperwort  Reduction  Project  O0«(M)922X  Wasbmglon.  D.  C.  20SS4.  We  will  also  accept  your  comnenu  via  die  Imemel  if  yotfltend  diem  lo  jboley^fccgov. 
Remember  -  you  are  not  required  to  respond  to  a  collcetion  of  mformadon  sponsored  by  the  Federal  tovcmment,  and  die  guvciiiiiuil  may  not  conduct  or  sponsor 
dus  collection,  unless  it  displays  a  currently  valid  0MB  conool  number  or  if  we  fail  to  provide  you  with  thu  noocc.  This  collection  has  been  asstgned  an  0MB 
control  number  of  3060-0922. 


THI  FOREGOING  NOTICE  B  REQUIRED  BY  THE  PRIVACY  ACT  OP  I9T4.  PX.  9M19,  DECEMBER  31.  1*74.  S  VS.C  SS2a(a)0),  AND  THE 
PAPERWORK  REDUCTION  ACT  OP  I99S.  PX.  IM-tl.  OCTOBER  1,  I99S,  44  UJ.C.  3S07 


FCC  397  (P^  3) 
September  2002 


|FR  Doc.  03-171  Filed  1-2-03;  11:55  am] 
BILUNG  CODE  6712-01-C 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  635 

[Docket  No.  000629197-2192-03;  I.D. 
032900A] 

RIN  0648-AN06 

Atlantic  Highly  Migratory  Species; 
Monitoring  of  Recreational  Landings; 
Retention  Limit  for  Recreationally 
LJinded  North  Atlantic  Swordfish 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceemic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
amend  regulations  governing  Atlantic 
billfish  and  North  Atlantic  swordfish 
recreational  fisheries  to  implement 
recommendations  adopted  at  the  2000 
meeting  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT)  and  enhance 
management  programs  for  these  species. 
This  rule  implements  a  mandatory 
recreational  landings  self-reporting 
system  for  Atlantic  blue  marlin,  Atlantic 
white  marlin,  west  Atlantic  sailfish,  and 
North  Atlantic  swordfish;  establishes  a 
recreational  retention  limit  for  North 
Atlantic  swordfish;  adds  handlines  as 
an  authorized  gear  for  North  Atlantic 
swordfish;  clarifies  language  concerning 
applicability  of  recreational  retention 
limits  for  sharks,  yellowfin  tima,  and 
North  Atlantic  swordfish;  clarifies 
language  regarding  the  Billfish 
Certificate  of  Eligibility  (COE);  and 
makes  the  criterion  for  determining  the 
size  and/or  size  class  the  same  for  both 
vessels  commercially  permitted  for 
swordfish  and  recreational  vessels.  In 
addition,  NMFS  will  promote  volxmtary 
use  of  circle  hooks  within  the 
recreational  swordfish  fishery  via  an 
outreach  program.  The  intent  of  these 
actions  is  to  improve  monitoring  and 
conservation  of  overfished  Atlantic 
billfish  and  North  Atlantic  swordfish 
stocks. 

DATES:  Effective  March  2,  2003. 
ADDRESSES:  Copies  of  the  supporting 
documents  including  the  Environmental 
Assessment/Regulatory  Impact  Review 
(EA/RIR)  may  be  obtained  from  the 
Highly  Migratory  Species  Management ' 
Division,  1315  East-West  Highway, 
Silver  Spring,  MD  20910.  The  EA/RIR 
may  also  be  viewed  on  the  Highly 
Migratory  Species  (HMS)  Management 
Division  website  at  www.nmfs.noaa.gov/ 
sfa/hmspg.httnl.  Send  comments  on  any 


ambiguity  or  unnecessary  complexity 
arising  from  the  language  in  this  final 
rule  to  the  same  address.  Comments 
regarding  the  collection  of^it;iformation 
requirements  contained  in'the  final  rule 
should  be  sent  to:  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (ATTN:  NOAA 
Desk  Officer.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Dunn  or  Rick  Pearson,  727-570- 
5447. 

SUPPLEMENTARY  INFORMATION:  The 

background  and  rationale  for  this  final 
rule  were  contained  in  the  preamble  to 
the  proposed  rule  published  in  the 
Federal  Register  on  December  26.  2001 
(66  FR  66386),  and  are  not  repeated 
here.  Additional  -background  is 
contained  in  the  EA/RIR  for  this  action 
(see  ADDRESSES). 

This  final  rule  revises  50  CFR  635.5 
to  establish  an  enhanced  monitoring 
program  for  non-tournament 
recreational  landings  of  Atlantic 
sailfish,  blue  and  white  marlin,  and 
swordfish  through  a  self-reporting 
method  based  on  a  toll-free  telephone 
call-in  system.  North  Carolina  and 
Maryland  are  exempted  from  reporting 
non-tournament  billfish/swordfish 
landings  since  these  states  have 
modified  thefr  large  pelagic/bluefin  tuna 
catch  card  reporting  programs  to 
include  these  species.  To  avoid 
duplication,  landings  reported  through  a 
registered  HMS  toiunament  are  exempt 
from  the  telephone  call-in  requirement. 

This  final  rule  also  revises  regulations 
at  50  CFR  635.22  to  implement  a 
recreational  retention  limit  for 
swordfish  of  one  swordfish  per  person, 
up  to  three  swordfish  per  vessel,  per 
trip;  revises  50  CFR  635.21(d)(4)  to 
include  handlines  as  authorized  gear  in 
the  recreational  swordfish  fishery  to 
clarify  the  consolidated  regulatory  text; 
revises  50  CFR  635.22  to  apply  the  daily 
recreational  retention  limits  for  all  HMS 
species  to  vessels  that  are  HMS  Cheirter/ 
Headboat  (CHB)  permit  holders;  revises 
50  CFR  635.31  to  clarify  the 
consolidated  regulatory  text  in  the 
Billfish  COE  regulations;  and  revises  50 
CFR  635.20(a)  to  apply  the  same 
standard  of  measurement  to  both 
recreational  vessels  and  commercial 
vessels  that  have  been  issued  a  limited 
access  swordfish  permit. 

Comments  and  Responses 

NMFS  held  three  public  hearings  and 
received  written  comments  during  the 
comment  period  on  the  proposed  rule. 
Public  hearings  were  held  in  Mobile, 
AL,  on  January  14,  2002;  in  Manteo,  NC, 
on  January  22,  2002;  and  in  Ft. 


Lauderdale,  FL,  on  January  23,  2002. 
Comments  were  submitted  by 
recreational  and  commercial 
organizations,  state  agencies, 
conservation  groups,  and  the  general 
public.  All  comments  were  considered 
and  responded  to  as. follows: 

Mandatory  Self-reporting  Call-in  system 

Comment  1 :  Several  commenters 
supported  the  call-in  system,  but  some 
raised  concerns  about  verifying  the 
validity  of  reports  and  enforcement  of 
reporting. 

Response:  NMFS  is  implementing  the 
call-in  system  because  it  provides  a 
system  to  collect  non-tournament 
billfish/swordfish  landings  reports 
(patterned  after  the  bluefin  tuna  call-in 
reporting  system)  and  it  closes  a  gap  in 
data  collection  when  applied  in  concert 
with  other  programs.  Also  see  response 
to  comment  3. 

Comment  2:  One  fisjiing  group 
representative  supported  use  of  a  call-in 
system  for  private  recreational 
fishermen  only,  and  using  logbooks  for 
CHB  vessels. 

Response:  Owners  of  HMS  Angling 
permitted  vessels  and  CHB  operators  are 
responsible  for  reporting  all  non- 
tournament  billfish/swordfish  landings 
because  not  all  CHB  are  selected  to 
submit  logbooks  as  specified  under  50 
CFR  635.5(a).  Those  CHB  operators  that 
are  selected  to  submit  logbooks  will  also 
have  to  report  non-tournament  billfish/ 
swordfish  landings  through  the  call-in 
system.  NMFS  will  examine  response 
rates  and  work  with  vessel  operators  to 
reduce  the  reporting  burden  and  avoid 
duplication. 

Comment  3:  Several  commenters  did 
not  support  the  call-in  system  and 
expressed  concern  that  there  was  no 
way  to  verify  false  reports  or  ensiu^e  that 
all  non-tournament  catches  were 
reported. 

-  Response:  In  the  initial  call-in,  the 
caller  will  be  asked  by  the  automated 
system  for  the  caller's  phone  number. 
NMFS  personnel  will  then  call  back 
every  angler  as  part  of  the  overall . 
system  to  identify  the  catch  by  boat  or 
documentation  number  and  avoid 
duplicate  reporting.  During  the  call 
back,  the  angler  will  be  given  a 
confirmation  nunlber.  To  ensure  that 
catches  are  reported,  NMFS  will  inform 
the  public  of  the  reporting  requirement. 
For  example,  NMFS  will  advertise  the 
call-in  number  in  angler  publications 
and  distribute  fliers  to  ports  where 
billfish  and  swordfish  have  historically 
been  landed,  and  will  publicize  that 
failure  to  report  is  unlawful. 

Comment  4:  Several  comments, 
including  one  from  a  representative 
from  a  fishing  club  and  another  from  a 
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representative  of  a  conservation  group, 
expressed  concern  that  the  call-in 
system  would  adversely  affect  goodwill 
existing  between  fishermen  and 
scientists  by  imposing  additional 
governmental  paperwork.  The 
conservation  group  representative 
suggested  that  NMFS  duplicate  the  Gulf 
of  Mexico  RBS  system  throughout  the 
Atlantic  and  implement  a  landing  tag 
system  to  better  meet  international 
requirements. 

Response:  The  RBS  collects 
tournament  data  in  the  Gulf  of  Mexico, 
Atlantic,  and  Caribbean.  The  RBS  at  one 
time  (before  1994)  systematically 
sampled  non-tournament  sites; 
however,  currently  RBS  only  collects 
tournament  data.  Non-toimiament  data 
is  voluntarily  phoned  into  the  RBS  and 
these  callers  will  be  referred  to  the  non- 
tournament  call-in  system.  With  this 
action,  NMFS  is  attempting  to  get  a 
census  of  non-toiuuament  billfish/ 
swordfish  landings. 

Comment  5:  Several  commenters 
stated  that  the  call-in  system  was  too 
expensive  to  operate,  too  time 
consuming  for  NMFS  to  manage,  has  no 
practical  utility,  and  is  not  enforceable. 

Response:  NMFS  considers  this  the 
least  expensive  of  all  the  measures 
considered.  The  toll-free  line  already 
exists  and  the  estimated  number  of  calls 
are  expected  to  be  within  the  capacity 
of  the  system.  The  program  is  patterned 
after  the  bluefin  tima  call-in  reporting 
system.  The  call-in  will  be  enforced  as 
all  fisheries  management  rules  are 
enforced.  In  lieu  of  the  call-in  system, 
anglers  landing  billfish  or  swordfish  in 
states  that  have  elected  and  been 
approved  by  NMFS  to  conduct  their 
own  alternative  recreational  catch 
reporting  program,  which  is  allowed 
under  50  CFR  635.5(c)(3),  will  follow 
their  states  procedures  for  reporting. 
North  Carolina  and  Maryland  have 
chosen,  with  NMFS  approval,  to  modify 
their  large  pelagic/bluefin  tuna  catch 
card  reporting  programs  to  include 
billfish  and  swordfish  for  reporting 
purposes. 

Recreational  Retention  Measures  of 
North  Atlantic  Swordfish 

Comment  1 :  Several  commenters, 
which  included  a  representative  from  a 
fishing  club  and  two  national 
conservation  groups,  supported  the 
swordfish  retention  limit  but  expressed 
concern  about  lack  of  law  enforcement 
for  the  sale  of  recreationally  caught 
swordfish. 

Response:  NMFS  implements  this 
provision  befcause  it  is  easier  to  enforce 
a  retention  limit  than  a  sale  restriction. 
In  addition,  NMFS  believes  a  retention 
limit  will  reduce  the  number  of 


recreationally  landed  swordfish  that  are 
available  for  sale.  Through  the  outreach 
program,  NMFS  will  remind  the  public 
that  sale  of  recreationally  landed 
swordfish  is  prohibited. 

Comment  2:  Several  commenters, 
which  included  a  representative  for  a 
sport  fishermen  association,  noted  that 
one  swordfish  per  vessel  per  trip  would 
have  negative  impacts  on  the  CHB 
industry  and  suggested  that  the  vessel 
limit  be  increased  to  accommodate  more 
than  one  angler  on  a  single  vessel. 

Response:  NMFS  has  modified  the 
final  action  to  minimize  the  potential 
impacts  on  CHB  operations  which  deal 
with  multiple  clients.  The  final  action  of 
one  swordfish  per  person,  up  to  three 
swordfish  per  vessel,  per  trip  will 
accommodate  multiple  persons  aboard  a 
single  vessel  and  should  more  closely 
reflect  current  catch  patterns  in  this  re- 
emerging  fishery.  Anecdotal  information 
indicates  that  recreational  catches  of 
swordfish  tend  to  be  clustered  in  that 
several  trips  may  not  catch  any 
swordfish  while  a  few  trips  may  catch 
several  swordfish.  Since  not  all  trips  are 
likely  to  be  successful,  NMFS  expects 
that,  on  average,  the  three  fish  per  vessel 
maximum  limit  will  not  be  reached.  The 
most  recent  stock  assessment  of  North 
Atlantic  swordfish  indicates  that  the 
stock  is  rebuilding  quickly  and  that 
cvurent  catch  rates  are  not  impeding 
stock  recovery.  As  the  final  action 
should  more  closely  reflect  current 
catch  patterns,  increasing  the  swordfish 
retention  limit  should  not  impact  the 
swordfish  stock  recovery.  Additionally, 
the  incidental  swordfish  catch  quota  has 
not  been  filled  to  date  so  the  United 
States  has  quota  available  to 
accommodate  increased  landings  in  the 
recreational  fishery.  Therefore,  NMFS 
has  modified  this  portion  of  the  rule  to 
allow  the  landing  of  one  swordfish  per 
person,  up  to  three  swordfish  per  vessel, 
per  trip. 

Comment  3:  Several  commenters 
stated  that  this  was  an  allocation  matter, 
not  a  conservation  measure. 

Response:  The  retention  limit  is 
intended  to  prevent  uncontrolled 
expansion  of  a  re-emerging  fishery  and 
discourage  the  illegal  sales  of 
recreationally  landed  swordfish. 
Uncontrolled  expansion  of  the 
swordfish  recreational  fishery  could 
result  in  excess  mortality,  particularly 
on  juvenile  fish,  that  could  impede 
stock  recovery.  NMFS  remains 
concerned  that  the  continued  recovery 
of  swordfish  is  sensitive  to  overharvests 
and  excessive  mortality  of  juvenile  fish 
and  the  re-emerging  recreational 
swordfish  fishery  off  Florida  occurs  in 
a  swordfish  nursery  area.  Also  see 


response  to  comment  1  above  under  this 
section. 

Comment  4:  A  mass  mailing  from  an 
organized  recreational  anglers  group 
objected  to  the  retention  limit,  stating 
that  the  fishery  was  wrongly 
characterized  as  a  recent  fishery  but 
indeed  that  it  is  an  historic  (not  a 
recent)  incidental  fishery  and  there  was 
no  scientific  basis  for  the  one  swordfish 
limit. 

Response:  NMFS  did  not  intend  to 
imply  in  the  Environmental  Assessment 
(EA)  that  the  fishery  was  new  but  that 
catching  juvenile  swordfish  by 
recreational  fishermen  is  likely 
increasing.  In  the  Piupose  for  Action, 
the  EA  states:  "With  the  implementation 
of  the  ICCAT  North  Atlantic  swordfish 
rebuilding  program  and  the  recent 
closure  of  nursery  waters  off  the  east 
coast  of  Florida  to  pelagic  longline 
fishing  activities  (August  1,  2000,  65  FR 
47214;  February  5,  2001.  66  FR  8903), 
further  increases  in  recreational 
landings  of  North  Atlantic  swordfish, 
particularly  juveniles,  is  likely  to  occur 
along  the  U.S.  Atlantic  coast."  Based  on 
the  large  size  of  recreationally  landed 
swordfish  (50-200-)-  pounds),  which 
cannot  be  sold  commercially,  NMFS 
considered  a  one  fish  per  vessel  limit  to 
be  reasonable  for  swordfish  for  personal 
consumption.  However,  based  on 
comments  that  the  proposed  retention 
limit  may  impact  CHB  operations  and  to 
better  reflect  current  catch  patterns  in 
this  fishery,  NMFS  has  modified  the 
swordfish  retention  limit  in  the  final 
action. 

Comment  5:  Several  conunenters 
wanted  recreational  vessels  to  have  the 
same  option  as  the  commercial  vessels 
to  dress  the  swordfish  at  sea. 

Response:  NMFS  has  made  the 
requested  change  to  afford  recreational 
fishermen  the  same  latitude  for  at-sea 
processing  as  commercially  permitted 
vessels.  NMFS  proposed  to  make  the 
lower  jaw  fork  length  (LJFL) 
measurement  the  sole  criterion  for 
recreationally  landed  swordfish  because 
recreational  fishermen  typically  do  not 
process  fish  at  sea  as  well  as  the  ability 
to  measure  the  LJFL  on  a  fish  while  it's 
still  alive  to  determine  if  it  meets  the 
minimxun  size.  However,  due  to  public 
comment  that  recreational  fishermen 
would  like  the  latitude  to  process 
swordfish  at  sea  in  order  to  ice  the 
carcass  more  thoroughly,  NMFS  » 

modified  the  final  action  so  that  the 
LJFL  measurement  will  apply  when  the 
lower  jaw  and  tail  are  intact.  If  either 
the  tail  or  lower  jaw  is  missing,  the 
cleithrum  to  keel  (CK)  measurement  or 
weight  standard  will  apply  in  all  cases. 
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Changes  from  the  Proposed  Rule 

In  response  to  comments  received 
during  the  comment  period  and  to 
clarify  regulatory  language,  the 
following  changes  were  made  to  the- 
proposed  rule  (December  26,  2001,  66 
FR  66386): 

In  §  635.5  (c),  a  lead-in  paragraph  was 
added  to  explain  angler  reporting 
responsibility  and  the  wording  was 
changed  in  635.5  {c)(3)  to  make  the 
iiitent  of  alternative  reporting  more 
easily  understood. 

In  §  635.20(a),  the  proposed  regulatory 
text  has  been  amended  to  apply  the 
same  standard  of  measurement  and/or 
size  class  to  both  recreational  and 
commercial  North  Atlantic  swordfish 
landings. 

In  §635.22  (f),  one  North  Atlantic 
swordfish  per  vessel  per  trip  was 
changed  to  one  North  Atlantic    . 
swordfish  per  person,  up  to  three  North 
Atlantic  swordfish  per  vessel,  per  trip. 

In  §  635.30(d),  the  proposed 
regulatory  text  has  been  withdrawn  so 
that  recreational  vessels  are  not  required 
to  maintain  North  Atlantic  swordfish 
with  its  head,  fins,  and  bill  intact 
through  offloading. 

In  §635.71,  paragraph  (b)(6)  was 
revised  to  show  that  BFT  reporting  is 
now  under  §  635.5(c)(1)  or  (3)  instead  of 
§  635.5(c),  paragraph  (c)(6)  was  added  to 
reflect  changes  in  §  635.5  that  mandated 
recreational  self-reporting,  paragraph 
(e)(14)  was  added  to  reflect  changes  in 
§  635.22(f)  implementing  a  retention 
limit  for  recreationally  landed  North 
Atlantic  swordfish,  and  paragraph 
(e)(15)  was  added  to  reflect  changes  in 
§  635.5(c)(2)  and  (3)  on  North  Atlantic 
swordfish  reporting.  Some  of  these 
changes  were  necessary  because  the 
prohibitions  section  was  omitted  in  the 
proposed  rule.  These  changes  do  not 
alter  the  intent  of  the  proposed  rule. 

Finally,  several  changes  were  made  to 
conform  with  regulatory  changes  made 
in  another  final  rule  that  published  on 
December  18,  2002  (67  FR  77434). 

Classification 

This  rule  is  published  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  the 
Adantic  Tunas  Convention  Act.  The 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA),  has  determined  that  the 
regulations  contained  in  this  rule  are 
necessary  to  implement  the 
recommendations  of  ICCAT  and  to 
manage  the  domestic  Atlantic  highly 
migratory  species  fisheries,  and  are 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws. 


This  final  rule  has  been  determined  to 
be  significant  for  purposes  of  Executive 
Order  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  of  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule  for  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  factual  basis  for  the  certification 
was  published  in  the  proposed  rule. 
NMFS  received  no  comments  during  the 
comment  period  on  the  proposed  rule 
that  would  change  that  conclusion. 
However,  some  CHB  operators  raised  a 
.  concern  during  the  public  comment 
period  with  regard  to  the  one  swordfish 
per  vessel  retention  limit.  To  respond  to 
this  concern  and  better  reflect  current 
catch  patterns,  NMFS  modified  the  final 
rule  to  provide  a  one  swordfish  per 
person,  up  to  three  swordfish  per  vessel, 
per  trip  limit.  This  modification  does 
not  alter  the  agency's  prior  conclusion 
of  no  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  will  apply  to  all 
participants  in  the  recreational  Atlantic 
marlin  and  North  Atlantic  swordfish 
fisheries,  all  of  which  are  considered 
small  entities.  The  Billfish  Fishery 
Management  Plan  estimated  that  there 
were  7,915  U.S.  tournament  billfish 
anglers  in  the  western  Atlantic  in  1989. 
A  1992  inventory  of  359  billfish 
tournaments  indicated  an  average 
expenditure  of  $2,147  per  angler  per  trip 
(including  tournament  fees),  or  $4,242 
for  each  fish  caught,  corresponding  to 
$32,382  for  each  billfish  landed. 
Swordfish  are  not  generally  included  in 
billfish  tournament  prize  categories  and 
non-tournament  recreational  catch  data 
are  not  currently  systematically 
collected  but  may  be  frequent. 

Because  of  the  large  size  of  most 
recreationally  landed  swordfish,  the 
retention  limit  in  this  final  action 
should  be  sufficient  for  swordfish 
intended  for  personal  consumption, 
even  on  vessels  carrying  multiple 
anglers.  Recreationally  landed 
swordfish  cannot  be  sold  commercially, 
therefore  no  significant  economic 
impacts  are  anticipated  for  individual 
anglers.  The  modified  retention  limit 
should  also  minimize  any  potential 
impacts  on  CHB  operators.  An  increase 
in  the  vessel  trip  limit  will  more 
acciu^tely  reflect  recent  catch  patterns 
in  the  fishery  and,  since  many  trips  are 
unsuccessful,  on  average,  the  three 
swordfish  per  vessel  limit  is  not 
expected  to  be  reached.  The  swordfish 
fishery  is  a  rare  event  fishery 
characterized  by  clustered  catch  rates  in 
which  several  trips  may  result  in  no 
swordfish  catches  and  a  few  trips  may 


catch  several  swordfish.  The  call-in 
system  takes  less  than  3  to  5  minutes  for 
each  no-cost  report,  and  an  additional  3 
to  5  minutes  for  a  confirmation  call- 
back, thus  no  significant  economic 
impacts  are  anticipated. 

NMFS  prepared  an  Environmental 
Assessment  for  this  rule  that  fiescribes 
impacts  on  the  human  environment  and 
determined  that  no  significant  impacts 
would  result. 

This  final  rule  is  consistent  with  the 
Endangered  Species  Act.  On  September 
7,  2000,  NMFS  reinitiated  formal 
consultation  for  all  HMS  commercial 
fisheries  under  section  7  of  the  ESA.  A 
Biological  Opinion  (BiOp)  issued  June 
14,  2001,  concluded  that  continued 
operation  of  the  Atlantic  pelagic 
longline  fishery  is  likely  to  jeopardize 
the  continued  existence  of  endangered 
and  threatened  sea  turtle  species  under 
NMFS  jurisdiction.  NMFS  issued  a  final 
rule  on  July  9,  2002  (67  FR  45393).  to 
implement  the  reasonable  and  prudent 
alternative  required  by  the  BiOp.  The 
fishing  activities  conducted  pursuant  to 
this  rule  will  not  affect  listed  species  in 
any  manner  not  already  considered  in 
the  BiOp  because  these  actions 
primarily  address  reporting 
requirements  and  are  not  expected  to 
alter  fishing  practices  or  fishing  effort  in 
any  way  not  previously  considered. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget,  OMB  Control  Number 
0648-0446.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  5  minutes  per 
initial  reporting  call  and  5  minutes  per 
confirmation  callback,  and  5  minutes  to 
fill  out  a  catch  reporting  card  (for  those 
pilot  programs  conducted  under  state 
reporting  systems).  This  action  also 
repeats  collection-of-information 
requirements  that  have  been  approved 
by  OMB  under  control  number  0648- 
0216.  Public  reporting  burden  for  this 
collection  of  information  is  20  minutes 
to  prepare  a  billfish  COE  and  2  minutes 
for  recordkeeping  by  subsequent 
purchasers  of  the  billfish.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for  the 
reducing  the  burden,  to  NMFS  and  OMB 
(see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be    • 
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subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  infonnation  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

List  of  Subjects  in  50  CFR  Part  635 

Fisheries.  Fishing,  Fishing  vessels, 
Foreign  relations,  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 

Dated:  December  23,  2002. 
William  T.  Hogarth, 
Assistant  Administrator  for  Fisheries, 
Nationoi  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635  is  amended 
as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.;  16  U.S.C. 
1801  et  seq. 

2.  In  §  635.5,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  635.5    Recordkeeping  and  reporting. 

***** 

(c)  Anglers.  All  bluefin  tuna,  billfish, 
and  Norfli  Atlantic  swordfish  non- 
toumament  landings  must  be  reported 
as  specified  under  paragraphs  (c)(1)  or 
(c)(2)  of  this  section,  unless  an 
alternative  recreational  catch  reporting 
system  has  been  established  as  specified 
under  paragraph  (c)(3)  of  this  section. 
Tournament  landings  must  be  reported 
as  specified  under  paragraph  635.5(c)  of 
this  section. 

(1)  Bluefin  tuna.  The  owner  of  a 
vessel  permitted,  or  required  to  be 
permitted,  in  the  Atlantic  HMS  Angling 
or  Atlantic  HMS  Charter/Headboat 
category  must  report  all  BFT  landings 
imder  the  Angling  category  quota 
designated  at  §  635.27(a)  through  the 
NMFS  automated  catch  reporting 
system  within  24  hours  of  the  landing. 
Such  reports  may  be  made  by  calling  1- 
888-872-8862  or  by  submitting  the 
required  information  over  the  Internet 
at:  www.nnifspermits.com. 

(2)  Billfish  and  North  Atlantic 
Swordfish.  Anglers  must  report  all  non- 
tournament  landings  of  Atlantic  blue 
marlin,  Atlantic  white  marlin,  Atlantic 
sailfish  and  North  Atlantic  swordfish, 
including  those  landed  on  a  charter/ 
headboat,  to  NMFS  by  calling  1-800- 
894-5528  within  24  horn's  of  the 
landing.  For  telephone  reports,  a  contact 
phone  number  must  be  provided  so  that 
NMFS  can  call  the  angler  back  for    ' 


follow  up  questions  and  to  provide  a 
confirmation  of  the  reported  landing. 
The  landing  telephone  report  has  not 
been  completed  unless  the  angler  has 
received  a  confirmation  number  from  a 
NMFS'  designee. 

(3)  Alternative  recreational  catch 
reporting.  Alternative  recreational  catch 
reporting  procedures  may  be  established 
by  NMFS  with  cooperation  from  states 
which  may  include  such  methodologies 
as  telephone,  dockside  or  mail  surveys, 
mail  in  or  phone-in  reports,  tagging 
programs,  catch  cards,  or  mandatory 
check-in  stations.  A  census  or  a 
statistical  sample  of  persons  fishing 
under  the  recreational  fishing 
regulations  of  this  part  may  be  used  for 
these  alternative  reporting  programs 
(after  the  programs  halve  received 
Paperwork  Reduction  Act  approval  from 
OMB).  Persons  or  vessel  owners 
selected  for  reporting  will  be  notified  by 
NMFS  or  by  the  cooperating  state 
agency  of  the  requirements  and 
procediuBS  for  reporting  recreational 
catch.  Each  person  so  notified  must 
comply  with  those  requirements  and 
procedures.  Additionally,  NMFS  may 
determine  that  recreational  landing 
reporting  systems  implemented  by  the 
states,  if  mandatory,  at  least  as 
restrictive,  and  effectively  enforced,  are 
sufficient  for  recreational  landing 
monitoring  as  required  under  this  part. 
In  such  case,  NMFS  will  file  with  the 
Office  of  the  Federal  Register  for 
publication  notification  indicating  that 
compliance  with  the  state  system 
satisfies  the  reporting  requirements  of 
paragraph  (c)  of  this  section. 


3.  In  §  635.20,  paragraph  (a)  is  revised 
to  read  as  follows: 


§  635.20    Size  limits. 

(a)  General.  The  CFL  will  be  the  sole 
criterion  for  determining  the  size  and/or 
size  class  of  whole  (head  on)  Atlantic 
tunas  for  a  vessel  that  has  been  issued 
a  limited  access  North  Atlantic 
swordfish  permit  under  §635.4.  The 
LJFL  will  be  the  sole  criterion  for 
determining  the  size  of  whole  (head  on) 
North  Atlantic  swordfish  for  a  vessel 
that  has  not  been  issued  a  limited  access 
North  Atlantic  swordfish  permit  imder 
§  635.4.  If  the  head  or  tail  of  an  North 
Atlantic  swordfish  has  been  removed 
prior  to  or  at  the  time  of  landing,  the  CK 
or  minimum  weight  standard  shall  be 
applied  in  all  cases. 
***** 

4.  hi  §635.21,  paragraph  (d)(4)(iv)  is 
added  to  read  as  follows: 


§  635.21    Gear  operation  and  deployment 
restrictions. 


(d)  *  *  * 

(4)  *  *  * 

(iv)  Except  for  persons  aboard  a  vessel 
that  has  been  issued  a  limited  access 
North  Atlantic  swordfish  permit  under 
§  635.4,  no  person  may  fish  for  North 
Atlantic  swordfish  with,  or  possess  a 
North  Atlantic  swordfish  taken  by,  any 
gear  other  than  handline  or  rod  and  reel. 

5.  In  §635.22,  paragraphs  (a),  (c),  and 
(d)  are  revised,  and  paragraphs  (e)  and 
(f)  are  added  to  read  as  follows: 

§635.22    Recreational  retention  limKs. 

(a)  General.  Atlantic  HMS  caught, 
possessed,  retained,  or  landed  under 
these  recreational  limits  may  not  be  sold 
or  transferred  to  any  person  for  a 
commercial  purpose.  Recreational 
retention  limits  apply  to  a  longbill 
spearfish  taken  or  possessed  shoreward 
of  the  outer  boundary  of  the  Atlantic 
EEZ,  to  a  shark  taken  from  or  possessed 
in  the  Atlantic  EEZ,  to  a  North  Atlantic 
swordfish  taken  from  or  possessed  in 
the  Atlantic  Ocean,  and  to  bluefin  and 
yellowfin  txma  taken  from  or  possessed 
in  the  Atlantic  Ocean.  The  operator  of 
a  vessel  for  which  a  retention  limit 
applies  is  responsible  for  the  vessel 
retention  limit  and  for  the  cumulative 
retention  limit  based  on  the  number  of 
persons  aboard.  Federal  recreational 
retention  limits  may  not  be  combined 
with  any  recreational  retention  limit 
applicable  in  state  waters. 
***** 

(c)  Sharks.  One  shark  from  either  the 
large  coastal,  small  coastal,  or  pelagic 
group  may  be  retained  per  vessel  per 
trip,  subject  to  the  size  limits  described 
in  §  635.20(e),  and,  in  addition,  one 
Atlantic  sharpnose  shark  may  be 
retained  per  person  per  trip.  Regardless 
of  the  length  of  a  trip,  no  more  than  one 
Atlantic  sharpnose  shark  per  person 
may  be  possessed  on  board  a  vessel.  No 
prohibited  sharks  listed  in  table  1(d)  of 
appendix  A  to  this  part  may  be  retained. 
The  recreational  retention  limit  for 
sharks  applies  to  a  person  who  fishes  in 
emy  manner,  except  to  a  person  aboard 
a  vessel  who  has  been  issued  a  limited 
access  vessel  permit  under  §635.4  for 
Atlantic  sharks.  If  an  Atlantic  shark 
quota  is  closed  imder  §  635.28,  the 
recreational  retention  limit  for  sharks 
may  be  applied  to  persons  aboard  a 
vessel  issued  an  Atlantic  shark  LAP 
under  §  635.4,  only  if  that  vessel  has 
also  been  issued  an  HMS  Charter/ 
Headboat  permit  issued  under  §635.4 
and  is  engaged  in  a  for-hire  trip. 

(d)  Yellowfin  tuna.  Three  yellowfin 
tunas  per  person  per  day  may  be 
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retained.  Regardless  of  the  length  of  a 
trip,  no  more  than  three  yellowfin  tuna 
per  person  may  be  possessed  on  board 
a  vessel.  The  recreational  retention  limit 
for  yellowfin  tuna  applies  to  a  person 
who  fishes  in  any  manner,  except  to  a 
person  aboard  a  vessel  issued  an 
Atlantic  Tunas  vessel  permit  under 
§635.4.  The  recreational  retention  limit 
for  yellowfin  tuna  applies  to  persons, 
including  captain  and  crew,  aboard  a 
vessel  that  has  been  issued  an  Atlantic 
HMS  Charter/Headboat  permit  only 
when  the  vessel  is  engaged  in  a  for-hire 
trip. 

(e)  Bluefin  tuna.  Refer  to  §  635.23  for 
Atlantic  bluefin  tuna  recreational 
retention  limits. 

(f)  North  Atlantic  swordfish.  One 
North  Atlantic  swordfish  per  person  up 
to  three  per  vessel  per  day  may  be 
retained.  Regardless  of  the  length  of  a 
trip,  no  more  than  the  daily  limit  of 
North  Atlantic  swordfish  may  be 
possessed  on  board  a  vessel.  The 
recreational  retention  limit  for  North 
Atlantic  swordfish  applies  to  a  person 
who  fishes  in  any  manner,  except  to  a 
person  aboard  a  vessel  that  has  been 
issued  a  limited  access  North  Atlantic 
swordfish  permit  under  §635.4. 

6.  In  §635.31,  paragraph  {b)(2)(ii)  is 
revised  and  paragraph  {b)(3)  is  added  to 
read  as  follows: 

§  635.31     Restrictions  on  sale  and 
purchase. 


(b) 
(2)* 


*  *  * 
*  * 


(ii)  It  is  accompanied  by  a  Billfish 
Certificate  of  Eligibility  (COE)  form, 
obtained  from  NMFS,  or  its  equivalent 
that  documents  that  the  fish  was 
harvested  from  other  than  the  Atlantic 
Ocean  management  unit. 

(A)  The  Billfish  COE  required  under 
this  section  must  indicate,  in  English, 
the  name  and  homeport  of  the 
harvesting  vessel,  and  the  date  and  ^ort 
of  offioading.  Only  the  purchaser  of  the 
billfish  from  the  harvesting  vessel  must 
complete  this  information. 

(B)  The  Billfish  COE  must  be  signed 
and  dated  by  each  dealer  in  possession 
of  the  product  throughout  the  chain  of 
custody  up  to  but  not  including  the 
consumer.  This  signature  indicates  a 
declaration  that  the  billfish  were  not 
harvested  ft-om  the  management  unit. 

(C)  A  Billfish  COE  may  refer  to 
billfish  taken  from  only  one  harvesting 
vessel.  If  a  shipment  contains  billfish 
taken  from  more  than  one  vessel,  a 
separate  billfish  COE  must  accompany 
the  shipment  for  each  harvesting  vessel. 

(D)  A  model  Billfish  COE  can  be 
obtained  by  contacting  the  Division 
Chief.  An  equivalent  form  may  be  used 


provided  it  contains  all  of  the 
information  required  under  this  section. 
(3)  For  the  purposes  of  this  paragraph, 
a  dealer  or  seafood  processor  means  any 
individual,  other  than  a  consumer,  who 
engages  in  any  activity,  other  than 
fishing,  of  industry,  trade,  or  commerce, 
including  but  not  limited  to  the  buying 
or  selling  of  a  regulated  species  or  parts 
thereof  and  activities  conducted  for  the 
purpose  of  facilitating  such  buying  and 
selling. 
***** 

7.  In  §635.71,  paragraph  {b)(6)  is 
revised  and  paragraphs  (c)(6),  (e)(14>, 
and  (e)(15)  are  added  to  read  as  follows: 

§635.71    Prohibitions. 

***** 

(b)  *  *  * 

(6)  As  an  angler,  fail  to  report  a  BFT,  , 
as  specified  in 
§  635.5(c)(1)  or  (3). 

***** 

(c)  *  *  * 

(6)  As  an  angler,  fail  to  report  a 
billfish,  as  specified  in  §  635.5(c)(2)  or 
(3). 

***** 

(e)  *  *  * 

(14)  Exceed  the  recreational  catch 
limit  for  North  Atlantic  swordfish,  as 
specified  in  §635. 22(f). 

(15)  As  an  angler,  fail  to  report  a 
North  Atlantic  swordfish,  as  specified  in 
§  635.5(c)(2)  or  (3). 

[FR  Doc.  03-275  Filed  1-6-03;  8:45  am] 
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Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Revisions  to 
Observer  Coverage  Requirements  for 
Vessels  and  Shoreside  Processors  in 
the  North  Pacific  Groundfish  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

summary:  NMFS  issues  a  final  rule  to 
amend  regulations  governing  the  North 
Pacific  Groundfish  Observer  Program 
(Observer  Program).  This  action  is 
necessary  to  refine  observer  coverage 
requirements  and  improve  support  for 


observers.  This  action  is  intended  to 
ensiu«  continued  collection  of  high 
quality  observer  data  to  support  the 
management  objectives  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  and  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMPs)  and  to  promote 
the  goals  and  objectives  contained  in 
those  FMPs. 

DATES:  Effective  on  February  5,  2003. 
ADDRESSES:  Copies  of  the  Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (RIR/FRFA) 
prepared  for  this.regulatory  action  and 
the  19d6  Environmental  Assessment 
(EA)  RIR/FRFA  prepared  for  the  Interim 
North  Pacific  Groundfish  Observer 
Program  and  the  RIR/FRFAs  for  the 
subsequent  extensions  of  the  Interim 
North  Pacific  Groundfish  Observer 
Program  may  also  be  obtained  from  the 
Alaska  Region.  NMFS,  P.O.  Box  21668, 
Juneau,  AK  99802,  Attn:  Lori  Diuall. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Salveson,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  U.S.  groundfish  fisheries  of 
the  Gulf  of  Alaska  (GOA)  and  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area  (BSAI)  in  the  Exclusive  Economic 
Zone  under  the  FMPs.  The  North  Pacific 
Fishery  Management  Council  (Council) 
prepared  the  FMPs  pursuant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Regulations 
implementing  the  FMPs  appear  at  50 
CFR  part  679.  General  regulations  that 
pertain  to  U.S.  fisheries  appear  at       >^  -^ 
subpart  H  of  50  CFR  part  600. 

Tne  Council  adopted  and  NMFS 
implemented  the  Interim  Groundfish 
Observer  Program  (Interim  Program)  in 
1996,  which  superseded  the  North 
Pacific  Fisheries  Research  Plan 
(Research  Plan).  The  requirements  of  the 
1996  Interim  Program  were  extended 
through  1997  (61  FR  56425,  November 
1,  1996),  again  through  1998  (62  FR 
67755,  December  30,  1997).  again 
through  2000  (63  FR  69024,  December 
15,  1998).  and  extended  through  2002 
under  a  final  rule  published  December 
21,  2000  (65  FR  80381).  The  program 
was  extended  again  through  2007  by 
way  of  a  final  rule  published  on 
December  6,  2002  (67  FR  72595).  The 
Interim  Program  provides  the 
framework  for  the  collection  of  data  by 
observers  to  obtain  information 
necessary  for  the  conservation  and 
management  of  the  groundfish  fisheries 
managed  under  the  FMPs.  Further,  it 
authorizes  mandatory  observer  coverage 
requirements  for  vessels  and  shoreside 
processors  and  establishes  vessel. 
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processor,  and  contractor 
responsibilities  relating  to  the  Observer 
Program.  NMFS  intends  the  Interim 
Program  to  be  effective  until  a  long-term 
program  is  developed  and  implemented 
that  addresses  several  current  concerns. 
These  concerns  include  data  integrity, 
observer  compensation,  working 
conditions  for  observers,  and  equitable 
distribution  of  observer  costs. 

NMFS  is  working  with  the  Council 
and  the  Council's  Observer  Advisory 
Committee  (OAC)  to  address  the  above 
concerns  and  others  through 
development  of  new  options  for  an 
alternative  infrastructxue  for  the 
Observer  Program. 

A  description  of  the  regulatory 
provisions  of  the  Interim  Groundfish 
Observer  Program  was  provided  in  the 
proposed  and  final  rules  implementing 
this  program  (61  FR  40380,  August  2, 
1996;  61  FR  56425,  November  1,  1996, 
respectively)  as  well  as  the  proposed 
and  final  rules  extending  this  program 
through  1998  and  again  through  2000 
{62  FR  49198,  September  19.  1997;  62 
FR  67755,  December  30. 1997;  63  FR 
47462,  September  8,  1998;  and  63  FR 
69024,  December  15.  1998, 
respectively). 

A  proposed  rule  to  amend  regulations 
governing  observer  coverage 
requirements  for  vessels  and  shoreside 
processors  in  the  North  Pacific 
Groimdfish  Fisheries  was  published  in 
the  Federal  Register  on  April  2.  2002 
(67  FR  15517),  for  a  30-day  public 
review  and  comment  period  that  ended 
on  May  1.  2002.  NMFS  received  2  letters 
of  comment  on  the  proposed  rule  which 
are  summarized  and  responded  to  in 
Response  to  Comments,  below. 

This  final  rule  addresses  concerns 
about  (1)  shoreside  and  stationary 
floating  processor  observer  coverage;  (2) 
shoreside  processor  observer  logistics; 
(3)  observer  coverage  requirements  for 
vessels  fishing  for  groundfish  with  pot 
gear;  and  (4)  confidentiality  of  observer 
personal  information. 

Shoreside  or  stationary  floating 
processor  observer  coverage.  New 
regulations  will  maintain  the  ciuxent 
monthly  observer  coverage  periods  at 
shoreside  or  stationary  floating 
processors  based  on  monthly  landings 
projections.  However,  during  a  month 
when  a  directed  fishery  for  pollock  or 
Pacific  cod  closes,  a  shoreside  or 
stationary'  floating  processor  with  100- 
percent  coverage  requirements  that 
received  pollock  or  Pacific  cod  from  the 
fishery  that  closed  in  that  given  month 
would  have  the  option  to  reduce 
observer  coverage  to  30-percent 
coverage  requirements  for  the  remainder 
of  that  month  under  certain  conditions. 
These  conditions  are:  (1)  the  shoreside 


or  stationary  floating  processor  must 
maintain  observer  coverage  for  30 
percent  of  all  days  that  groundfish  are 
received  or  processed  for  the  remainder 
of  that  month;  and  (2)  groundfish 
landings  received  by  the  shoreside  or 
stationary  floating  processor  may  not 
exceed  250  mt/calendar  week  for  tha 
remainder  of  that  month.  If  a  shoreside 
or  stationary  floating  processor  is 
expected  to  receive  greater  than  250  mt/ 
wk  during  any  calendar  week  of  that 
month,  the  shoreside  or  stationary 
floating  processor  would  be  required  to 
return  to  100-percent  observer  coverage 
for  the  days  fish  are  received  or 
processed  during  that  week  imtil  all 
groundfish  received  dxuing  that  week  is 
processed. 

The  reduced  observer  coverage  period 
for  a  given  shoreside  or  stationary 
floating  processor  would  be  authorized 
begiiming  on  the  foiulh  calendar  day 
following  the  day  that  a  pollock  or  cod 
fishery  closes,  allowing  for  observation 
of  the  delivery  and  processing  of  fish 
received  prior  to  the  closure,  and  would 
end  on  the  last  day  of  that  month. 
Observer  coverage  for  the  month 
following  would  be  based  on  monthly 
landings  projections  and  thresholds  as 
specified  under  current  regulations  at 
§  679.50,  but  also  may  be  reduced  for 
that  month  imder  the  conditions  of  this 
action. 

The  Community  Development  Quota 
(CDQ)  and  American  Fisheries  Act 
(AFA)  programs'  observer  coverage 
requirements  found  at  §  679.50(d)(4) 
and  (5),  respectively,  currently 
supersede  general  observer  coverage 
requirements  for  shoreside  or  stationary 
floating  processors,  and  will  continue  to 
take  precedence  over  this  allowance  for 
reduced  coverage. 

Shoreside  or  stationary  floating 
processor  observer  logistics.  This  final 
rule  amends  the  observer  regulations  to 
require  the  observer  provider  company 
to  provide  the  following  logistical 
support  to  observers  deployed  at 
shoreside  or  stationary  floating 
processors:  Adequate  housing  meeting 
certain  standards;  reliable 
commiuiication  equipment  such  as  an 
individually  assigned  phone  or  pager  for 
notification  of  upcoming  deliveries  or 
other  necessary  communication;  and,  if 
the  observer's  accommodations  are 
greater  than  1  mile  away  ft'om  the 
processing  facility,  reliable  motorized 
transportation  to  the  shoreside 
processor  that  ensures  timely  arrival  to 
allow  the  observer  to  complete  assigned 
duties. 

Groundfish  pot  fishery  observer 
coverage  requirements.  This  final  rule 
also  amends  regulations  governing 
coverage  requirements  for  the 


groundfish  pot  gear  fishery  to  require  a 
vessel  equal  to  or  longer  than  60  ft  (18.3 
m)  length  overall  (LOA),  fishing  with 
pot  gear  that  participates  more  than  3 
days  in  a  directed  fishery  for  groimdfish 
in  a  calendar  quarter,  to  carry  an 
observer  during  at  least  30  percent  of 
the  total  niunber  of  pot  retrievals  for 
that  calendar  quarter.  Such  vessels 
would  also  need  to  continue  to  carry  an 
observer  for  at  least  one  entire  fishing 
trip  using  pot  gear  in  a  calendar  quarter, 
for  each  of  the  groundfish  fishery 
categories  in  which  the  vessel 
participates  during  that  calendar 
quarter.  Groundfish  will  still  be 
required  to  be  retained  each  day  the 
observer  is  on  board  and  gear  is 
retrieved,  in  order  for  the  gear  retrieved 
on  that  day  to  count  toward  observer 
coverage  requirements. 

Confidentiality  of  observer  personal 
information.  Observer  providers  are 
required  to  ensure  that  all  records  on 
individual  observer  performance 
received  from  NMFS  under  the  routine 
use  provision  of  the  Privacy  Act  remain 
confidential  and  are  not  further  released 
to  anyone  outside  the  employ  of  the 
observer  provider  company  to  whom  the 
observer  was  contracted  except  with 
written  permission  of  the  observer. 

Response  to  Comments 

Two  letters  on  the  April  2,  2002, 
proposed  rule  (67  FR  15517)  were 
received  that  contained  a  total  of  15 
unique  comments.  Comments  are 
summarized  and  responded  to  here. 

Comment  1 :  Observer  coverage  shoidd 
be  flexible  before  a  fishery  opens  as  well 
as  when  it  closes.  Many  of  the  directed 
fisheries  in  the  Gulf  of  Alaska  start  mid- 
month.  The  way  the  regulations  are 
written,  a  shoreside  processor  is 
required  to  have  an  observer  100 
percent  of  the  time  during  that  month 
even  though  the  fishery  which  will 
trigger  the  coverage  will  not  occiu"  until 
many  days  into  the  month.  The 
regulation  change  regarding  the  step 
down  in  coverage  needs  to  be  a  two-way 
door,  prior  to  a  fishery  season  opening 
date  and  after  a  fishery  closure  date. 

Response:  NMFS  considered  both 
options  in  the  analysis  prepared  for  the 
proposed  rule  and  continues  to  support 
the  revised  coverage  regulations  as 
proposed.  The  an^ysis  showed  that  if 
shoreside  processors  were  given  the 
leeway  to  reduce  coverage  based  on 
some  landings  criteria  both  before  and 
after  fishery  closm^s,  observer  coverage 
for  shoreside  plants  woidd  essentially 
shift  to  a  system  of  weekly  observer 
coverage  based  on  weekly  landings 
projections.  The  analysis  concluded  that 
such  a  change  would  result  in  an 
observer  coverage  system  for  shoreside 
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processors  that  would  be  extremely 
burdensome,  both  financially  and 
logistically,  to  shoreside  processors, 
observer  providers,  and  observers.  The 
primary  causes  of  this  burden  would  be 
the  logistical  complexities  and  costs 
involved  in  deploying  observers  to  and 
from  shoreside  processors  on  a  weekly 
basis.  NMFS  would  be  supportive  of  a 
reexamination  of  these  issues  in  the 
future,  if  the  Council  develops  an 
alternative  observer  delivery  model  that 
would  provide  for  weekly  coverage 
standards  in  a  cost  effective  and       , 
practical  manner. 

Comment  2:  Virtually  all  IFQ 
sablefish  received  by  Kodiak  shoreside 
processors  are  eastern  headed  and 
gutted  fish.  The  present  shorebased 
observer  regulations  require  100  percent 
observer  coverage  for  sablefish  landings 
for  some  months.  Why  do  observers 
need  to  observe  these  landings  if  there 
are  no  biological  data  to  collect  from 
headed/gutted  fish?  IFQ  sablefish 
should  be  exempted  from  shorebased 
coverage  requirements. 

Response:  Observer  data  are  used  in 
preparing  annual  stock  assessments  for 
sablefish.  In  particular,  both  catch  rate 
and  length  data  are  used.  Not  all  IFQ 
sablefish  are  delivered  headed  and 
gutted,  some  are  delivered  whole  in 
refrigerated  seawater.  Observers  obtain 
length  data  and  otoliths  from  those  fish. 
Observers  also  collect  information  from 
other  groundfish  that  are  delivered  with 
IFQ  sablefish. 

Comment  3:  According  to  the  analysis 
prepared  for  this  proposed  rule,  a 
shoreside  processor  diat  has  chosen  to 
reduce  observer  coverage  to  30  percent 
does  not  have  the  ability  to  increase 
coverage  back  to  the  IQO-percent  level 
for  the  pollock  and  Pacific  cod  reopener. 
This  provision  needs  to  be  highlighted 
in  the  regulations.  NMFS  also  needs  to 
make  a  concerted  effort  to  commimicate 
with  industry  regarding  any  reopening 
before  the  4  day  window  expires  after  a 
fishery  closes,  when  a  plant  is  allowed 
to  reduce  coverage  from  100  percent  to 
30  percent  for  the  remainder  of  the 
month. 

Response:  The  proposed  rule  correctly 
stated  that  a  shoreside  processor  that 
has  reduced  observer  coverage  from  100 
percent  to  30  percent  in  a  given  month 
imder  the  terms  of  this  rule,  and 
subsequently  expects  to  receive  or 
process  greater  than  250  mt  per  week 
upon  the  reopening  of  a  Pacific  cod  or 
pollock  fishery  in  that  same  month, 
must  retxnn  to  100-percent  coverage  for 
each  subsequent  week  of  that  month  in 
which  250  mt  or  greater  is  expected  to 
be  received  or  processed.  The 
commentor  is  correct  in  asserting  that 
the  analysis  prepared  for  this  rule  did 


not  include  the  provision  for  returning 
to  100-percent  coverage  upon  the 
reopening  of  a  Pacific  cod  or  pollock 
fishery.  The  analysis  has  since  been 
revised  to  reflect  this  provision  in  the 
rule,  and  no  change  from  the  proposed 
nde  is  made  to  the  final  rule. 

NMFS  strives  for  timely 
communication  with  industry  regarding 
the  reopening  of  a  closed  fishery.  Once 
harvest  amounts  relative  to  available 
total  allowable  catch  are  determined, 
NMFS  provides  the  public  notice  of  any 
fishery  reopening  in  a  maimer  that  is 
intended  to  minimize  operational  costs 
to  industry.  In  2002,  the  reopenings  of 
the  GOA  pollock  fishery  occurred  only 
in  the  Central  Regulatory  Area 
{statistical  area  630)  and  were 
annoimced  within  a  3-4  day  time 
period  after  the  fishery  closed.  NMFS 
intends  to  continue  to  provide  this  level 
of  effective  response  to  the  extent 
practicable. 

Comment  4:  According  to  the  analysis 
prepared  for  the  proposed  rule,  the 
ability  to  reduce  observer  coverage  to  30 
percent  (from  100  percent  dining  a 
given  month)  related  to  fisheries 
closines  other  than  for  Pacific  cod  or 
pollock  was  not  considered  because  of 
concerns  regarding  loss  of  data  for  a 
variety  of  species  that  are  landed  in 
small  quantities.  However,  the  Kodiak 
shoreside  processors  are  the  only 
shorebased  processors  in  Alaska  that 
ciurently  offer  markets  for  the  directed 
rockfish  and  flatfish  harvests.  Therefore, 
this  exclusion  directly  impacts  this 
subset  of  processors.  The  idea  that  more 
observer  data  will  be  collected  if  the 
plant  maintains  100-percent  observer 
coverage  beyond  the  end  of  the  season 
is  flawed.  Once  a  fishery  closes,  no 
more  catch  will  be  delivered  for  those 
species  and,  therefore,  there  is  no 
additional  opportunity  to  collect  data. 
Also,  for  both  flatfish  and  rockfish. 
allocations  are  split  between  the 
catcher/processor  and  the  shorebased 
processor  sector,  so  additional  data  are 
available  from  the  catcher/processors. 
Allowing  the  regulations  to  extend  to 
the  other  directed  fisheries  besides 
pollock  and  Pacific  cod  would  help 
reduce  shorebased  observer  cost  without 
impacting  observer  data. 

Response:  NMFS  analyzed  the 
impacts  of  the  reduction  of  shoreside 
processor  observer  coverage 
requirements  on  observer  data  and 
associated  costs  based  on  requests  from 
industry  and  the  resulting  Coimcil 
motion.  The  industry  request  and 
Council  motion  were  limited  to 
reducing  shoreside  observer  coverage 
from  100  percent  to  30  percent  based  on 
pollock  and  Pacific  cod  directed  fishery 
closures.  Therefore,  consideration  of 


observer  coverage  reduction  at  shoreside 
processors  relative  to  closures  for  other 
directed  fisheries  is  beyond  the  scope  of 
the  analysis  prepared  for  this  action. 
While  there  may  be  some  advantage  in 
extending  this  type  of  coverage 
reduction  mechanism  to  other  directed 
fishery  closiu^s,  NMFS  intends  to 
implement  this  change  as  described  in 
the  proposed  rule.  NMFS,  in 
consultation  with  the  Council,  may 
consider  extending  this  provision  to 
other  fisheries  after  review  of  the 
implementation  of  this  provision  in  the 
pollock  and  Pacific  cod  fisheries. 

Comment  5:  NMFS  has  indicated  that 
in  some  circumstances  it  is  acceptable 
for  an  observer  to  lodge  on  a  vessel  after 
the  observer  has  been  released  ftxim 
duty  on  a  vessel,  but  not  prior  to  the 
requested  date  of  deployment  of  the 
observer  to  a  vessel.  However,  no 
guidelines  exist  as  to  what  those 
acceptable  circumstances  might  be. 
NMFS  has  provided  verbal  guidance 
that  it  would  be  acceptable  for  an 
observer  to  lodge  on  a  vessel  if  the 
observer  was  released  from  duty  at  3 
a.m.;  but  apparently  it  would  not  be 
acceptable  to  lodge  on  the  vessel  if  the 
vessel  wants  to  depart  at  3  a.m.  Not 
allowing  contractors  to  have  the 
flexibility  to  lodge  observers  on  vessels 
that  they  are  or  will  be  assigned  to,  and 
not  allowing  vessels  to  have  the  option 
to  minimize  lodging  costs  will 
significantly  increase  costs  to  vessels  • 
who  frequently  volunteer  to  lodge  their 
observers  earlier  or  later  than  needed  for 
their  coverage. 

Response:  The  final  rule  has  been 
clarified  to  provide  clearer  guidance  on 
when  observers  may  be  housed  on 
vessels  they  will  be,  or  currently  are, 
assigned  to.  The  intent  of  this  regulation 
is  to  avoid  the  lodging  of  an  observer 
aboard  a  vessel  on  which  he  or  she  is 
not  working  or  currently  assigned.  An 
observer  released  from  duty  aboard  a 
vessel  could  lodge  aboard  the  vessel  for 
no  more  than  24  hours  provided  the 
skipper  or  at  least  one  crew  member  is 
aboard  while  the  observer  is  lodged 
there,  and  provided  this  lodging  is 
logistically  practical  for  the  observer 
and  the  vessel  personnel.  If  the  observer 
wants  to  get  off  the  vessel  as  soon  as  it 
docks  or  if  the  vessel  skipper  requests 
the  observer  leave  upon  docking, 
arrangements  must  be  made  by  the 
observer  provider  for  the  observer  to 
move  to  land-based  accommodations. 
Likewise,  an  observer  assigned  to  a  • 
vessel  would  be  allowed  to  lodge  on 
that  vessel  up  to  24  hours  prior  to 
departiu^,  provided  the  skipper  or  at 
least  one  crew  member  is  aboard,  and  as 
long  as  this  is  logistically  practical  for 
the  observer  and  the  vessel  personnel. 
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Comment  6:  Can  shoreside  processors 
provide  their  own  internal  pager  system 
as  a  means  for  communication  with  the 
observer  assigned  to  that  processor? 
Response:  The  observer  provider 
company  is  ultimately  responsible  for 
ensuring  that  observers  are  issued 
individual  communications  devices  and 
maintaining  them  in  working  order  as 
specified  in  the  rule.  If  it  is  logistically 
more  convenient  to  meet  these 
requirements  through  an  arrangement 
with  the  shoreside  processor,  the 
observer  provider  company  may  do  so. 

Comment  7:  If  the  present 
communication  system  between 
shoreside  processors  and  their  observers 
is  working,  is  a  pager  or  cell  phone 
necessary? 

Response:  Yes.  While  the  present 
communications  systems  between 
processors  and  observers  may  be 
successful  for  some  processors,  the 
current  approach  is  not  working  for 
others.  In  light  of  these  failures,  NMFS 
believes  that  regulation  on  how  these 
important  communications  must  occur 
is  necessary  to  some  degree. 
Communications  are  largely  reliant  on 
the  dependability  of  the  individuals 
involved,  as  well  as  the 
communications  equipment  available. 
In  cases  where  individuals  involved  are 
highly  dependable,  any  system  has  a 
better  chance  of  working.  NMFS  cannot 
control  the  level  of  human 
dependability  in  all  cases,  but  the 
ageiicy  can  require  a  certain  standard  for 
communications  equipment  that  must 
be  available  to  individual  observers.  In 
promulgating  such  regulations,  NMFS 
must  apply  these  requirements  to  all 
shoreside  processors  without  bias. 

Comment  8:  What  accommodations 
will  be  made  for  those  shoreside 
processors  where  cell  and  or  pager 
services  are  not  available? 

Response:  Where  cell  phone  or  pager 
service  is  not  available  at  the  location  of 
the  shoreside  processor,  walkie-talkies 
may  be  an  acceptable  substitute. 
However,  due  to  inherent  range 
restrictions  and  uiueliability  of  these 
devices,  they  would  be  approved  only 
on  a  case  by  case  basis.  Where  cell 
phone  or  pager  service  is  not  available 
and  walkie  talkies  are  not  approved, 
another  method  of  communication 
between  the  processor  and  the  observer 
would  need  to  be  proposed  by  the 
observer  provider  company  to  the 
Observer  Program  for  approval. 

Comment  9:  Who  is  responsible  for 
lack  of  compliance  when  an  observer 
drops  his  or  her  cell/pagerin  the  harbor 
while  going  out  to  a  vessel  and  it  takes 
a  lot  of  money  and  a  week  to  get  a  new 
one  to  the  observer?  What  obligation 


does  the  plant  have  to  notify  the 
observer  during- that  down  time? 

Response:  The  observer  provider 
company  is  responsible  for  ensuring 
observers  have  individual 
communications  devices  in  working 
order.  If  a  device  ceases  to  be  in  working 
order,  the  provider  must  provide  a  back 
up  device  in  a  timely  manner  such  that 
the  observer  is  able  to  communicate 
with  the  processor  regarding  the  next 
delivery  following  the  loss  or  failure  of 
the  conununications  device.  In  light  of 
that,  having  one  or  two  working  back- 
up devices  on  site  at  all  times  to  avoid 
"down  time"  makes  logistical  sense. 
The  regulations  do  not  include  an 
exception  for  "down  time". 

Comment  10:  Who  is  liable  if  the 
observer  takes  the  pager  out  of  cell/ 
pager  range? 

Response:  The  observer  provider 
company  is  responsible  for  providing 
the  equipment  in  working  order.  As  is 
currently  the  case,  the  observer  is 
expected  to  remain  in  reasonable 
commimication  with  the  processor.  That 
includes  remaining  in  range  of  such 
communication  devices  as  the  ' 

individual  circumstances  of  the 
shoreside  processor  operations  and 
location  dictate. 

Comment  11:  It  is  unclear  whether  the 
criteria  for  lodging  an  observer  assigned 
to  a  shoreside  plant  "within  a  mile  of 
a  shoreside  processor"  is  determined  by 
road  distance  or  "as  the  crow  flies". 

Response:  This  requirement  relies  on 
the  distance  along  the  road  or  path 
traveled  by  the  observer  between  his  or 
her  lodging  and  the  shoreside  processor 
to  which  he  or  she  is  assigned. 

Comment  12':  In  some  ports  where 
observers  lodge  away  from  the  plant 
premises,  taxi  service  is  not  available  24 
hours/day.  Under  these  conditions, 
what  will  happen  when  a  taxi  is  not 
available  and  the  observer  has  to  rely  on 
transportation  from  the  plant  given  that 
NMFS  has  implied  in  the  analysis  that 
plant  transportation  is  unreliable? 
Plants  which  have  to  lodge  their 
observers  more  than  a  mile  away  will 
see  a  significant  increase  in 
transportation  costs  for  their  observers. 
Is  there  any  time  a  taxi  would  not  be 
considered  acceptable  motorized 
transportation? 

Response:  Reliable,  alternate 
arrangements  that  meet  the 
requirements  of  the  rule  must  be  made 
when  a  taxi  is  not  available.  A  taxi 
would  not  be  considered  acceptable 
transportation  if  it  cannot  transport  an 
observer  to  the  shoreside  processor  in  a 
timely  maimer  to  allow  the  observer  to 
perform  his  or  her  official  duties.  These 
duties  include  being  present  at  the 
processor  at  appropriate  times  during 


the  delivery  and/or  processing  of  the 
fish  from  delivery  that  requires 
sampling.  Once  in  a  while,  a  taxi  may 
not  be  able  to  deliver  an  observer  to  the 
assigned  shoreside  processor  in  a  timely 
manner  to  perform  assigned  duties  due 
to  unexpected  mechanical  break  down 
of  a  taxi  or  other  unforeseen 
circumstances.  However,  if  such  events 
become  chronic  and  transportation  by 
taxi  becomes  unreliable  and  untimely, 
alternate  transportation  arrangements 
that  conform  to  the  regulatory 
requirements  must  be  made. 

Comment  13:  Do  observers  still  have 
the  option  of  walking  or  taking  a  bike 
to  their  assigned  plant  if  they  prefer  to 
do  so? 

Response:  Yes.  Observers  may  choose 
to  walk  or  ride  a  bicycle  between  their 
shoreside  lodging  and  the  shoreside 
processor  to  which  they  are  assigned,  as 
long  as  transportation,  as  described  in 
regulations,  is  always  available. 

Comment  14:  If  this  hew  regulation 
goes  into  effect,  vessels  using  pot  gear 
would  be  forced  to  wait  until  near  the 
end  of  the  season  or  quarter  to  obtain 
their  30-percent  coverage  for  the 
number  of  pot  lifts  they  performed. 
Consequently,  the  demand  for  observer 
coverage  may  exceed  the  availability  of 
observers.  Vessels  may  not  be  able  to 
comply  with  required  coverage  as 
contractors  would  be  less  likely  to  be 
able  to  cover  all  of  the  pot  boats  during 
the  end  of  the  season  crunch. 
Additionally,  under  those 
circumstances,  vessels  will  see  cost 
increases  because  they  won't  be  able  to 
share  observer  airfare,  transportation 
and  subsistence  costs  with  other  vessels. 

Response:  NMFS  believes  that  proper 
plaiming  by  pot  gear  vessels  and 
observer  providers  can  ensure  observer 
availability  in  most  cases.  However, 
NMFS  does  acknowledge  that  last 
minute  changes  in  management 
decisions  related  to  fishery  openings 
and  closures  can  present  challenges  for 
compliance  with  observer  coverage 
requirements.  NMFS  strives  to  take 
coverage  needs  into  consideration  when 
determining  midseason  fishery 
openings. 

This  regulation,  which  bases  observer 
coverage  levels  on  the  actual  amount  of 
gear  fished,  rather  than  days  fished,  is 
intended  to  ensure  observer  data  that 
are  more  representative  of  actual  fishing 
effort.  The  majority  of  vessels,  for  which 
days  fished  does  reflect  average  fishing 
effort  over  the  course  of  a  quarter  or 
season,  should  see  no  substantive 
change  in  the  way  they  estimate 
observer  coverage  needs.  Likewise,  no 
more  problem  should  exist  with 
observer  availability  at  the  end  of  the 
quarter  or  season  than  what  is  ciurently 
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experienced.  Additionally,  obserx^ 
coverage  needs  should  be  somewhat 
predictable  over  time,  allowing  vessels 
to  meet  coverage  needs  prior  to  the  end 
of  the  season  or  quarter. 

Comment  15:  We  believe  that  this 
proposed  regulation  would  not  solve  the 
identified  issue  of  pot  gear  vessels  going 
out  just  beyond  the  harbor  and  pulling 
one  pot  to  obtain  observer  coverage  for 
that  day.  Vessels  would  now  be  able  to 
set  just  a  few  pots  and  pull  them  as 
many  times  as  possible  in  one  day  to 
obtain  a  large  portion  of  their  coverage. 

Response:  NMFS  does  not  anticipate 
this  type  of  behavior,  particularly 
because  it  would  not  be  cost  effective. 
If  and  when  this  behavior  occurs,  NMFS 
will  respond  accordingly. 

Changes  From  the  Proposed  Rule 

To  provide  clarity  in  the  application 
of  certain  provisions  of  this  action, 
regulatory  text  in  §  679.50(d)(3)  and 
(i)(2)  is  changed  from  the  proposed  rule. 
Nearly  all  Observer  Program  regulations 
that  apply  to  shoreside  processors  also 
apply  to  stationary  floating  processors. 
The  proposed  rule  identified  only 
shoreside  processors  in  the  revised 
language  for  these  paragraphs.  Thus,  the 
final  rule  is  changed  from  the  proposed 
rule  to  apply  to  both  shoreside 
processors  and  stationary  floating 
processors. 

The  final  rule  also  is  changed  to 
reflect  revised  regulatory  text  that 
became  effective  January  1,  2003,  under 
a  separate  final  rule  that  extended  the 
Observer  Program  through  December  31, 
2007  (67  FR  72595,  December  6,  2002). 
These  changes  include  redesignating 
proposed  changes  to  paragraphs  (i)(2)(v) 
and  (i)(2)(xiii)  as  final  changes  to 
paragraphs  (i)(2)(vi)  and  (i)(2)(xii), 
respectively.  The  portion  of 
redesignated  paragraph  (i)(2)(xii)  that 
addressed  an  expectation  of  observer 
providers  to  monitor  observer 
performance  is  deleted  because  this 
provision  was  superceded  in  the 
December  6,  2002,  final  rule.  Last, 
redesignated  paragraph  (i)(2)(vi)  is 
revised  to  incorporate  the  regulatory 
guidance  referenced  to  in  the  response 
to  conunent  5. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

The  amendment  of  the  existing 
regulations  implementing  the  Interim 
Observer  Program  is  consistent  with  the 
intent  and  purpose  of  the  Interim 
Observer  Program.  These  actions  follow 
previous  actions  to  refine  observer 
coverage  requirements  and  improve 
support  for  observers.  Previous  actions 


addressing  these  matters  were  analyzed 
in  the  EA/RIR/FRFA  for  the  taterim 
Observer  Program  dated  August  27, 
1996,  the  RIR/FRFA  for  the  extension  of 
the  Interim  Observer  Program  through 
1998  dated  October  28, 1997,  and  the 
RIR/FRFA  for  the  extension  of  the 
Interim  Observer  Program  through  2000, 
dated  June  4, 1998.  Copies  of  these 
analyses  are  available  from  NMFS  (see 
ADDRESSES). 

NMFS  prepared  a  FRFA  which 
describes  the  impact  this  final  rule 
would  have  on  small  entities.  A  copy  of 
the  FRFA  is  available  from  the  Regional 
Administrator  (see  ADDRESSES).  In 
addition  to  the  discussion  below,  the 
FRFA  incorporates  the  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  and  its 
findings,  and  the  finding  from  the  EA/ 
RIR/FRFA  for  the  Observer  Program  and 
its  extension.  No  comments  on  the  IRFA 
were  received  during  the  public 
comment  period  on  the  proposed  rule. 
Thus,  no  new  data  were  incorporated 
into  the  analysis  during  the  comment 
period  that  would  result  in  findings  that 
differ  from  those  previously  described. 
A  description  of  the  impacts  of  this 
action  on  small  entities  was 
summarized  in  the  proposed  rule  (67  FR 
15520,  April  2,  2002)  and  is  not 
repeated  here. 

This  action  includes  measures  that 
will  minimize  the  significant  economic 
impacts  of  observer  coverage 
requirements  on  at  least  some  small 
entities.  Vessels  less  than  60  ft  (18.3  m) 
LOA  are  not  required  to  carry  an 
observer  while  fishing  for  groundfish. 
Vessels  60  ft  (18.3  m)  and  greater, -but 
less  than  125  ft  (38.1  m)  LOA,  have 
lower  levels  of  observer  coverage  than 
those  125  ft  (38.1  m)  and  above.  Since 
the  inception  of  the  North  Pacific 
Groundfish  Observer  Program  in  1989, 
NMFS  has  strived  to  mitigate  the 
economic  impacts  of  the  observer 
program  on  smcdl  entities.  In  doing  so, 
NMFS  has  not  significantly  adversely 
affected  the  implementation  of  the 
conservation  and  management 
responsibilities  imposed  by  the  FMPs 
and  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  30,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 


PART  679— RSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq.,  and  3631  et  seq. 

2.  Li  §  679.50.  paragraphs  (d)(3)     ' 
through  (6)  are  redesignated  as  (d)(4) 
through  (7);  paragraph  (c)(l)(vii).  newly 
redesignated  paragraph  (d)(4)  and 
paragraphs  (i)(2)(vi)  and  (i)(2)(xii)  are 
revised;  and  new  paragraph  (d)(3)  is 
added  to  read  as  follows: 

§679.50    Groundfish  Observer  Program 
applicable  ttirough  December  31,  2007. 


(c) 
(1) 


*  *  * 

*  *  * 


(vii)  Vessels  using  pot  gear.  (A)  A 
catcher/processor  or  catcher  vessel 
equal  to  or  greater  thmi  60  ft  (18.3  m) 
LOA  fishing  with  pot  gear  that 
participates  for  more  than  3  fishing  days 
in  a  directed  fishery  for  groundfish  in  a 
calendar  quarter  must  carry  an  observer: 

(1)  For  at  least  30  percent  of  the  total 
niunber  of  pot  retrievals  for  that 
calendar  quarter,  and 

(2)  For  at  least  one  entire  fishing  trip 
using  pot  gear  in  a  calendar  quarter,  for 
each  of  the  groundfish  fishery  categories 
defined  under  paragraph  (c)(2)  of  this 
section  in  which  the  vessel  participates. 

(B)  Groundfish  are  required  to  be 
retained  each  day  that  pot  gear  is 
retrieved  in  order  for  gear  retrieved  that 
day  to  coimt  toward  observer  coverage 
requirements  for  all  catcher  vessels  and 
catcher/processors  using  pot  gear  and 
required  to  carry  observers. 
***** 

(d)  *  *  * 

(3)  Is  subject  to  observer  requirements 
specified  in  paragraph  (d)(1)  of  this 
section  that  receives  pollock  or  Pacific 
cod,  may  reduce  observer  coverage  in 
the  event  that  a  directed  fishery  for  such 
species  closes,  subject  to  the  following 
conditions: 

(i)  The  shoreside  or  stationary  floating 
processor  must  maintain  observer 
coverage  for  30  percent  of  all  days  that 
groundfish  are  received  or  processed, 
beginning  on  the  fourth  calendar  day 
following  the  day  that  the  directed 
fishery  ior  pollock  or  Pacific  cod  was 
closed  and  ending  on  the  last  day  of  the 
month,  except  as  allowed  in  this 
paragraph  (d)(3)(iv)  of  this  section. 

(ii)  Observer  coverage  for  the  month 
following  the  month  with  reduced 
observer  coverage  will  be  based  on 
monthly  landings  projections  and 
thresholds  as  specified  in  paragraphs 
(d)(1)  and  (2)  of  this  section,  but  may 
also  be  reduced  for  that  subsequent 
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month  as  specified  in  this  paragraph 
(d)(3)  of  this  section. 

(iii)  Total  groundfish  landings 
received  by  a  shoreside  or  stationary 
floating  processor  under  reduced 
observer  coverage  as  authorized  under 
this  paragraph  (d)(3)  may  not  exceed 
250  mt  per  calendar  week. 

(iv)  If  greater  than  250  mt  in  round 
weight  equivalent  of  groundfish  are 
projected  to  be  received  in  a  given 
calender  week  by  a  shoreside  or 
stationary  floating  processor  during  a 
month  with  reduced  observer  coverage, 
as  authorized  under  this  paragraph 
(d)(3),  the  shoreside  or  stationary 
floating  processor  must  return  to 
observer  coverage  requirements  as 
specified  in  paragraph  (d)(1)  of  this 
section  until  all  fish  received  during 
that  week  is  processed.  The  shoreside  or 
stationary  floating  processor  may  then 
return  to  reduced  observer  coverage  as 
authorized  under  this  paragraph  (d)(3) 
for  the  remainder  of  the  calendar  month. 

(4)  Offloads  pollock  at  more  than  one 
location  on  the  same  dock  and  has 
distinct  and  separate  equipment  at  each 
location  to  process  those  pollock  and 
that  receives  pollock  harvested  by 
catcher  vessels  in  the  catcher  vessel 
operational  area. 
***** 

(i)  *  *  * 

(2)  *  *  * 

(vi)  Observer  deployment  logistics. 
(A)  An  observer  provider  must  provide 
to  each  of  its  observers  under  contract: 

(1)  All  necessary  transportation, 
including  arrangements  and  logistics,  of 
observers  to  the  initial  location  of 
deployment,  to  all  subsequent  vessel 
and  shoreside  or  stationary  floating 
processor  assignments  during  that 
deployment,  and  to  the  debriefing 
location  when  a  deployment  ends  for 
any  reason;  and 


(2)Lodging,  per  diem,  and  any  other 
necessary  services  to  observers  aboard 
fishing  vessels  or  at  the  site  of  shoreside 
or  stationary  floating  processing 
facilities. 

(B)  Except  as  provided  in  paragraphs 
{i)(2)(vi)(C)  and  (i)(2)(vi)(D)  of  this 
Section,  each  observer  deployed  to  a 
shoreside  processing  facility,  and  each 
observer  between  vessel  or  shoreside 
assignments  while  still  under  contract 
with  a  certified  observer  provider 
company,  shall  be  provided  with 
accommodations  at  a  licensed  hotel, 
motel,  bed  and  breakfast,  or  with  private 
land-based  accommodations  for  the 
duration  of  each  shoreside  assignment 
or  period  between  vessel  or  shoreside 
assigiunents.  Such  accommodations 
must  include  an  individually  assigned 
bed  for  each  observer  for  the  duration  of 
that  observer's  shoreside  assignment  or 
period  between  vessel  or  shoreside 
assignments,  such  that  no  other  person 
is  assigned  to  that  bed  during  the  same 
period  of  the  observer's  shoreside 
assignment  or  period  between  vessel  or 
shoreside  assignments.  Additionally,  no 
more  than  four  beds  may  be  in  any 
individual  room  housing  observers  at 
accommodations  meeting  the 
requirements  of  this  section. 

(C)  Observers  may  be  housed  on 
vessels  they  will  be,  or  currently  are, 
assigned  to  for  a  period  not  to  exceed  24 
hours: 

(I)Prior  to  their  vessel's  initial 
departure  from  port; 

(2)Following  the  completion  of  an 
offload  where  the  observer  has  duties 
and  is  scheduled  to  disembark;  or 

(3)Following  the  completion  of  an 
offload  where  the  observer  has  duties 
and  is  scheduled  to  disembark. 

(D)  During  all  periods  an  observer  is 
housed  on  a  vessel,  the  observer 
provider  must  ensure  that  the  vessel 


skipper  or  at  least  one  crew  member  is 
aboard  and  that  such  housing  is 
logistically  practical  for  the  observer 
and  the  vessel  personal.  Alternative 
housing  accommodations  must  be 
arranged  if  the  conditions  in  this 
paragraph  (D)  are  not  met  or  if  the 
observer  wants  to  get  off  the  vessel  as 
soon  as  it  docks  or  if  the  vessel  operator 
requests  the  observer  to  leave  upon 
docking. 

(E)  Each  observer  deployed  to 
shoreside  processing  facilities  shall  be 
provided  with  individually  assigned 
communication  equipment  in  working 
order,  such  as  a  cell  phone  or  pager  for 
notification  of  upcoming  deliveries  or 
other  necessary  communication.  Each 
observer  assigned  to  a  shoreside 
processing  facility  located  more  than  1 
mile  from  the  observer's  local 
accommodations  shall  be  provided  with 
motorized  transportation  that  will 
ensure  the  observer's  arrival  at  the 
processing  facility  in  a  timely  manner 
such  that  the  observer  can  complete  his 
or  her  assigned  duties.  Unless 
alternative  arrangements  are  approved 
by  the  Observer  Program  Office: 
*        *        *        *        * 

(xii)  Maintain  confidentiality  of 
information.  An  observer  provider  must 
ensure  that  all  records  on  individual 
observer  performance  received  from 
NMFS  under  the  routine  use  provision 
of  the  Privacy  Act  remain  confidential 
and  are  not  further  released  to  anyone 
outside  the  employ  of  the  observer 
provider  company  to  whom  the  observer 
was  contracted  except  with  written 
permission  of  the  observer. 
***** 

[FR  Doc.  03-177  Filed  1-6-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 
[PA-13»-F0R] 

Pennsylvania  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  announcing  the  proposed 
removal  of  a  required  amendment  to  the 
Permsylvania  regulatory  program  (the 
"Pennsylvania  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  OSM  is  proposing  to  remove  the 
required  amendment  because  the 
Federal  regulation  upon  which  the 
required  amendment  is  based  no  longer 
exists.  This  document  gives  the  times 
and  locations  that  the  Pennsylvania 
program  is  available  for  your  inspection, 
the  comment  period  during  which  you 
may  submit  written  comments  on  the 
amendment,  and  the  procedures  that  we 
will  follow  for  the  public  hearing,  if  one 
is  requested. 

DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  e.s.t.  on  February  6,  2003.  If 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  February  3,  2003. 
We  will  accept  requests  to  speak  at  a 
hearing  until  4  p.m.,  e.s.t.  on  January  22, 
2003. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  George  Rieger 
at  the  address  listed  below. 

You  may  review  copies  of  the 
Pennsylvania  program,  this  amendment, 
a  listing  of  any  scheduled  public 
hearings,  and  all  written  comments 
received  in  response  to  this  document  at 
the  addresses  listed  below  during 


normal  business  hours,  Monday  through 
Friday,  excluding  holidays.  You  may 
receive  one  free  copy  of  the  amendment 
by  contacting  OSM's  Harrisburg  Field 
Office. 

Mr.  George  Rieger,  Director,  Harrisburg 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Transportation  Center,  Third  Floor, 
Suite  3C,  4th  and  Market  Streets, 
Harrisburg,  PA  17101,  (717)  782- 
4036,  grieger@osmre.gov. 

J.  Scott  Roberts,  Director,  Bureau  of 
Mining  and  Reclamation, 
Pennsylvania  Department  of 
Enviroimiental  Protection,  Rachel 
Carson  State  Office  Building,  PO  Box 
8461,  Harrisburg,  PA  17105-8461. 
(717) 787-5103. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Telephone:  (717)  782- 
4036  Internet:  grieger@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Pennsylvania 
Program 

Section  503(a]  of  the  Act  permits  a 
State  to  assvime  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *   * ;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the 
Permsylvania  program  on  July  30,  1982. 
You  can  find  background  information 
on  the  Pennsylvania  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  of  the  Pennsylvania  program 
in  the  July  30,  1982,  Federal  Register 
(47  FR  33050).  You  can  also  find  later 
actions  concerning  Pennsylvania's 
program  and  program  amendments  at  30 
CFR  938.11.  938.12.  938.15.  and  938.16. 


n.  Description  of  the  Proposed 
Amendment 

The  regulations  at  30  CFR  938.16(ss) 
require  Pennsylvania  to  submit  a  change 
to  its  regulations  under  the  ownership 
and  control  provisions  concerning  an 
applicant's  eligibility  for  receiving  a 
provisionally  issued  permit  when 
outstanding  violations  are  present. 
Specifically,  it  inandates  that 
Permsylvania  amend  25  Pa.  Code 
86.37(a)(8)  and  (11)  to  require  a  permit 
applicant  to  submit  proof  that  a 
violation  has  been  corrected  or  is  in  the 
process  of  being  satisfactorily  corrected 
within  30  days  of  the  initial  judicial 
review  afiirming  the  violation. 

The  Federal  provision  corresponding 
to  the  required  amendment  at  938.16(ss) 
was  formerly  located  at  30  CFR 
773.15(b)(l)(ii).  However,  on  December 
19,  2000,  we  made  changes  to  the 
Federal  rules  regarding  ownership  and 
control  that  eliminated  this  provision 
(65  FR  79582).  In  discussing  the  rule 
change  at  30  CFR  773.15(b)(l)(ii)  we 
noted: 

Under  the  previous  rule  at 
§773.15(b)(l)(ii),  the  permittee  had  30  days 
from  the  date  that  the  initial  judicial  review 
decision  affirmed  the  validity  of  the  violation 
to  submit  proof  that  the  violation  was  being 
corrected  to  the  satisfaction  of  the  agency 
with  jurisdiction  over  the  violation.  In 
contrast,  final  §  773.14(c)  requires  that  the 
regulatory  authority  initiate  action  to 
suspend  Or  revoke  the  permit  as 
improvidently  issued  if  the  disposition  of 
challenges  or  administrative  or  judicial 
appeals  affirms  the  violation  or  ownership  or 
control  listing  or  finding.  We  made  this 
change  to  ensure  prompt  implementation  of 
the  section  510(c)  permit  block  sanction  once 
the  validity  of  a  violation  or  ownership  or 
control  listing  or  finding  is  affirmed  on 
appeal.  (The  previous  rule  did  not  specify 
what  action  the  regulatory  authority  must 
take  if  the  permittee  did  not  submit  the 
required  proof  within  30  days.)  65  FR  at 
79623. 

Rather  than  requiring  the  permittee  to 
submit  proof  that  an  affirmed  violation 
is  being  corrected,  as  required  in  30  CFR  • 
938.16(ss),  the  new  rule  requires  the 
regulatory  authority  to  initiate  action  to 
suspend  or  revoke  the  permit  if  a 
violation  is  affirmed.  Because  the 
Federal  rule  change  renders  the  required 
amendment  at  30  CFR  938.16(ss) 
unnecessary,  we  are  proposing  to 
remove  the  required  amendment. 
However,  at  a  later  date,  we  will  be 
informing  Pennsylvania  and  other  States 
by  letter  of  any  changes  required  in  their 
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programs  as  a  result  of  the  above- 
referenced  change  to  the  Federal 
ownership  and  control  regulations,  as 
well  as  a  result  of  other  changes  we 
made  to  those  regulations  on  December 
19,  2000. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR  ^ 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  removal  of 
the  required  amendment  satisfies  the 
applicable  program  criteria  of  30  CFR 
732.15. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Harrisburg  Field  Office  may  not  be 
logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCn  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
SATS  No.  PA-139"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Harrisburg  Field  Office  at 
(717) 782-4036. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 


FOR  FURTHER  INFORMATION  CONTACT  by  4 

p.m.,  e.s.t.  on  January  22,  2003  If  you 
are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  wiU  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  simMnary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  nde  does  not  have  takings 
implications.  In  65  FR  79582,  we  made 
several  changes  to  the  Federal 
regulations,  including  the  elimination  of 
the  counterpart  Federal  regulation. 
Taking  all  of  the  changes  made  into 
consideration,  we  noted  in  that  Federal 
Register  notice  that  "in  accordance  with 
Executive  Order  12630,  the  rule  does 
not  have  significant  takings 
implications.  This  determination  is 
based  on  the  fact  that  the  rule  will  not 
have  an  impact  on  the  use  or  value  of 
private  property  and  so,  does  not  result 
in  significant  costs  to  the  govenmient." 
Since  the  elimination  of  the  counterpart 
Federal  regulation  had  no  takings 
implications,  the  removal  of  the 
amendment  requiring  the  corresponding 
State  provision  will  have  no  takings 
implications. 


Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Inteftor  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and " 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
goverrunents  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  the  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
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effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  In  the  December  19, 
2000  Federal  Register  notice 
eliminating  the  counterpart  Federal 
regulation,  we  estimated  that  there 
would  be  no  change  to  industry  costs 
resulting  from  the  changes  made  to  30 
CFR  part  773,  which,  before  the 
changes,  had  contained  the  counterpart 
Federal  regulation  (65  FR  795^2,  79659). 
Similarly,  the  removal  of  the 
amendment  requiring  the  corresponding 
State  provision  will  not  have  a 
significant  economic  impact. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  stated  above,  this  rule: 
(a)  Does  not  have  an  aimual  effect  on  the 
economy  of  $100  million;  (b)  Will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  govermnental 
agencies  or  geographic  regions;  and  (c) 
Does  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that,  by  removing  the  required 


amendment,  we  are  not  mandating  any 
State  action. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  November  15,  2002. 
Vann  Weaver, 

Acting  Regional  Director.  Appalachian 
Regional  Coordinating  Center.' 
[FR  Doc.  03-157  Filed  1-6-03;  8:45  am] 

BILUNG  CODE  4310-05-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA085/086/089/102/103-5046b;  FRL-7428- 
1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Reorganization  of  and  Revisions  to 
Administrative  and  General  Conformity 
Provisions;  Documents  Incorporated 
by  Reference;  Recodification  of 
Existing  SIP  Provisions 

agency:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Virginia.  EPA  is 
proposing  approval  of  substantive  and 
format  changes  to  Virginia's  general 
administrative  provisions  and 
definitions,  reorganization  and 
recodification  of  the  general  conformity 
requirements  and  provisions, 
recodification  of  Virginia's  oxygenated 
gasoline  regulation,  and  revisions  to  the 
list  of  technical  documents  which 
Virginia  incorporates  by  reference  into 
its  air  pollution  control  regulations. 
In  the  Fina]  Rules  section  of  this 
Federal  Register,  EPA  is  approving 
Virginia's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  more  detailed  description 
of  the  state  submittal  and  EPA's 
evaluation  are  included  in  a  Technical 
Support  Document  (TSD)  prepared  in 
support  of  this  ndemaking  action.  A 
copy  of  the  TSD  is  available,  upon 
request,  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 


addressed  in  a  subsequent  final  rule 
.  based  on  this  proposed  rule.  EPA  will  . 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  February  6,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Harold  A.  Frankford, 
Mailcode  3AP20,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  Virginia,  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford,  (215)  814-2108,  or 
by  e-mail  at  frankford.harold@epa.gov. 
Please  note  that  while  questions  may  be 
posed  via  telephone  and  e-mail,  formal 
comments  must  be  submitted  in  writing, 
as  indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  fi-om  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

Dated:  December  17,  2002. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  III. 
|FR  Doc.  03-94  Filed  l-6r-03;  8:45  am] 

BILUNG  CODE  6560-50-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  1 

[WT  Docket  No.  02-381 ;  FCC  02-325] 

Facilitating  the  Provision  of  Spectrum- 
Based  Services  to  Rural  Areas  and 
Promoting  Opportunities  for  Rural 
Telephone  Companies  to  Provide 
Spectrum-Based  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  notice  of  inquiry. 
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summary:  This  document  seeks 
comment  on  the  effectiveness  of  the 
Commission's  current  regulatory  tools 
in  facilitating  the  delivery  of  spectrum- 
based  services  to  rural  areas. 
Specifically,  we  ask  whether  and  how 
the  Commission  could  modify  its 
policies  to  promote  the  further 
development  and  deployment  of  such 
services  to  rural  areas.  In  addition,  we 
request  comment  on  the  extent  to  which 
rural  telephone  companies  ("rural 
telcos")  and  other  entities  seeking  to 
serve  rural  areas  have  opportunities  to 
acquire  spectnmi  and  provide  spectrum- 
based  services.  This  document  fulfills  a 
Commission  commitment  to  develop  a 
record  on  these  matters  to  determine  the 
extent  to  which  the  Commission  has 
achieved  these  statutory  goals. 
DATES:  Conunents  are  due  on  or  before 
February  3,  2003  and  reply  comments 
are  due  on  or  before  February  18,  2003. 
ADDRESSES:  All  fiUngs  must  be 
addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Parties  also  should  send  four  (4)  paper 
copies  of  their  filings  to  Robert  Krinsky, 
Federal  Communications  Commission, 
Room  4-B551,  445  12th  Street.  SW., 
Washington,  DC  20554.  See 
"Supplementary  Information"  for 
comment  and  reply  comment  filing 
instructions. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Robert  Krinsky  at  (202)  418-0660. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Notice  of  Inquiry 
released  on  December  20,  2002.  The 
complete  text  of  the  Notice  of  Inquiry  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  11,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC, 
20554.  The  Notice  of  Inquiry  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International.  Portals  H,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephons  (202)  863-2893, 
facsimile  (202)  863-2898,  or  via  e-mail 
quaIexint@aol.com. 

I.  Introduction 

1 .  The  Notice  of  Inquiry  seeks 
comment  on  the  effectiveness  of  our 
current  regulatory  tools  in  facilitating 
the  delivery  of  spectrum-based  services 
to  rural  areas.  Specifically,  we  ask 
whether  and  how  the  Conunission  could 
modify  its  policies  to  promote  the 
further  development  and  deployment  of 
such  services  to  nu-al  areas,  pursuant  to 
section  309(j)  of  the  Communications 
Act  of  1934,  as  amended 
("Communications  Act").  In  addition. 


we  request  comment  on  the  extent  to 
which  rural  telephone  companies 
("rural  telcos")  and  other  entities 
seeking  to  serve  rural  areas  have 
opportunities  to  acquire  spectrum  and 
provide  spectrum-based  services, 
pursuant  to  sections  309(})(3)  and 
309(j)(4)  of  the  Communications  Act. 
The  Notice  o/ /nquiry  fulfills  a 
Commission  commitment  to  develop  a 
record  on  these  matters  to  determine  the 
extent  to  which  the  Commission  has 
achieved  these  statutory  goals.  Based  on 
the  record  developed  in  this  proceeding, 
we  will  determine  whether  it  would  be 
appropriate  to  revise  existing  policies  or 
adopt  new  policies  to  promote  more 
extensive  provision  of  spectrum-based 
services  to  rural  areas  and  the 
acquisition  of  spectrum  by  rural  telcos. 
While  satellite  services  may,  in  the 
future,  play  a  critical  role  in  bringing 
telecommunications  services  to  rural 
America,  the  Notice  of  Inquiry  addresses 
issues  related  only  to  the  provision  of 
terrestrial  wireless  service  to  rural  areas, 
not  the  provision  of  general 
telecommunications  services  to  rural 
areas. 

n.  Background 

2.  The  Omnibus  Budget 
Recpnciliation  Act  of  1993  added 
section  309(j)  to  the  Communications 
Act,  authorizing,  but  not  requiring,  the 
Commission  to  award  licenses  for  use  of 
the  electromagnetic  spectrum  through 
competitive  bidding  where  mutually 
exclusive  applications  are  accepted  for 
filing.  In  1997,  Congress  expanded  the 
Commission's  auction  authority  by 
requiring  it  to  award  mutually  exclusive 
license  applications  for  initial 
applications  or  construction  permits  by 
competitive  bidding  unless  certain 
specific  exemptions  apply.  Section 
309(j)  requires  the  Commission  to 
promote  various  objectives  in  designing 
a  system  of  competitive  bidding.  A 
number  of  those  objectives»focus  on  the 
provision  of  spectrum-based  services  to 
rural  areas,  and  three  provisions 
mention  providing  the  opportunity  to 
rural  telcos  to  acquire  spectrum  and 
provide  spectrum-based  services.  For 
example,  section  309(j)(3)(A)  requires 
the  Commission  to  encourage  the 
development  and  rapid  deployment  of 
new  technologies,  products,  and 
services  for  the  benefit  of  the  public, 
"Including  those  residing  in  rural 
areas."  Section  309(j)(3)(B)  directs  the 
Commission  to  disseminate  spectrum 
licenses  among  a  wide  variety  of 
applicants,  including  "rural  telephone 
companies."  Section  309(j)(4)(D) 
requires  the  Commission  to  ensure  that 
rural  telcos  are  given  the  opportunity  to 
acquire  spectrum  and  provide  spectrum- 


based  services.  In  addition  to  the  rural 
service  objectives  mandated  by  section 
309(j),  Congress  directed  the 
Commission  to  pursue  other  broader 
public  interest  goals  in  designing  a 
system  of  competitive  bidding. 
Specifically,  section  309(j)(3)  requires 
the  Commission  to  promote  efficient 
and  intensive  use  of  the  spectrum, 
encourage  economic  opportunity  and 
competition,  and  recover  for  the  public 
a  portion  of  the  value  of  the  public 
spectrum. 

3.  In  an  effort  to  fulfill  the  rural 
service  objectives  set  forth  in  section 
309(j),  the  Commission  has  adopted  a 
number  of  policies  intended,  among 
other  things,  to  encourage  the  provision 
of  spectrum-based  services  to  rural  areas 
and  the  participation  of  rural  telcos  in 
the  competitive  bidding  for  spectnmi 
licenses.  Specifically,  these  policies 
include:  (i)  The  availability  of  small 
business  bidding  credits;  (ii)  the 
designation  of  various  sizes  of 
geographic  service  areas  for  spectrum 
licenses;  (iii)  the  opportunity  to  obtain 
licenses  through  service  area 
partitioning  and  spectrum 
disaggregation  arrangements  with 
existing  licensees;  and  (iv)  the  adoption 
of  construction  benchmark  performance 
requirements.  In  addition,  apart  from  its 
obligation  under  section  309(j),  the 
Commission  has  expressed  support  for 
the  provision  of  telecommunications 
services  to  tribal  lands.  The  Commission 
also  established  the  Rural 
Radiotelephone  Service,  which  may 
operate  in  the  paired  152/158  and  454/ 
459  MHz  bands,  and  Basic  Exchange 
Telephone  Radio  Systems  ("BETRS"), 
which  may  operate  in  those  same  bands 
as  well  as  on  10  channel  blocks  in  the 
816-820/861-865  MHz  bands,  primarily 
to  facilitate  the  provision  of  basic 
telephone  service  to  remote  and 
sparsely  populated  areas  where  wireline 
service  is  not  feasible. 

4.  In  1994.  the  Commission  adopted 
small  business  bidding  credits  to 
encourage  broad  participation  in 
spectrum  auctions.  A  bidding  credit  is 
a  payment  discoimt  on  a  winning  bid 
determined  at  the  conclusion  of  the 
bidding  process.  Small  business  bidding 
credits  are  available  to  businesses  — 
including  rural  telcos  —  whose  gross 
revenues  do  not  exceed  a  specified 
threshold.  These  bidding  credits  are 
intended  to  encoiuage  participation  in 
the  competitive  bidding  process  by 
entities  that  otherwise  might  have 
difficulty  gaining  access  to  capital. 
Through  the  use  of  small  business 
bidding  credits,  the  Commission  has 
sought  to  promote  the  participation  of 
small  businesses,  rural  telcos,  and 
women-  and  minority-owned  firms 
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(collectively  referred  to  as  "designated 
entities"),  thereby  addressing  Congress's 
mandate  to  ensure  diversity  in  the 
ownership  of  spectrum  licenses.  The 
Commission  determines  on  a  service- 
specific  basis  whether  bidding  credits 
will  be  offered,  the  eligibility  criteria  for 
receiving  a  bidding  credit,  and  the 
amount  of  the  bidding  credit. 

5.  However,  in  the  Part  1  Fifth  Report 
and  Order,  65  FR  52323  (August  29, 
2000),  the  Commission  declined  to 
adopt  a  bidding  credit  specifically  for 
rural  telcos.  Rather,  the  Commission 
determined  to  continue  to  make  small 
business  bidding  credits  available  to 
entities,  including  rural  telcos  that  meet 
.the  requisite  revenue  criteria.  In  2000, 
the  Commission  also  began  offering  a 
tribal  land  bidding  credit,  the  size  of 
which  is  determined  by  the  amount  of 
tribal  land  area  reached  by  the  service 
provider.  All  telcos,  including  rural 
operators  that  fulfill  the  requisite 
criteria  may  obtain  a  tribal  land  bidding 
credit. 

6.  Recent  statistics  indicate  that  rvud 
telcos  have  actively  participated  in 
spectrum  auctions  and  have  had  some 
success  in  winning  licenses.  A 
significant  portion  of  rural  telcos  that 
have  participated  in  spectrum  auctions 
have  received  small  business  bidding 
credits.  For  instance,  an  examination  of 
the  29  auctions  completed  by  the 
Commission  as  of  September  18,  2002, 
that  offered  small  business  bidding 
credits,  reveals  that  84  percent  of  the 
qualified  bidders  that  identified 
themselves  as  rural  telcos  and  79 
percent  of  all  qualified  bidders  were 
eligible  to  receive  a  small  business 
bidding  credit.  In  the  Commission's 
most  recent  auction  for  licenses  in  the 
lower  700  MHz  Band,  89  percent  of 
qualified  bidders  that  identified 
themselves  as  rural  telcos  won  licenses. 
In  addition,  77  percent  of  all  winning 
rural  telco  bidders  in  that  auction 
received  a  bidding  credit. 

7.  In  addition  to  bidding  credits, 
another  way  in  which  the  Commission 
has  sought  to  enhance  nual  telco 
participation  in  spectrum  auctions  is  by 
adopting  service  areas  of  varying  sizes. 
Although  in  many  services  we  offer 
licenses  that  cover  geographic  areas  of 
only  one  size,  in  a  number  of  services, 
we  license  eueas  of  varying  sizes, 
ranging  from  small  to  large,  in  order  to 
attract  a  diverse  group  of  prospective 
bidders.  Larger  entities,  for  instance, 
may  seek  to  acquire  licenses  that  cover 
whole  regions  of  the  country,  while 
other  entities,  such  as  rural  telcos,  may 
be  interested  in  obtaining  licenses  to 
serve  only  particular  rural  areas.  After 
seeking  comment,  the  Commission  has 
varied  the  size  of  the  geographic  service 


area  depending  upon  the  natiue  of  the 
service  provided  and  the  likely  users.  In 
services  for  which  we  have  adopted  one 
size  of  license  area,  such  areas  are 
usually  larger  than  Riu^  Service  Areas 
("RSAs").  In  determining  the 
appropriate  size  of  a  license  area,  we 
seek  to  balance  two  competing 
concerns.  On  one  hand,  we  seek  to 
adopt  service  areas  of  a  size  that  results 
in  efficient  and  intensive  use  of 
spectrum  resources.  On  the  other  hand, 
we  seek  to  adopt  licensing  areas  that 
will  permit  the  dissemination  of 
licenses  among  a  wide  variety  of 
applicants.  The  smallest  of  these 
geographic  service  areas  are  RSAs  and 
Metropolitan  Statistical  Areas 
("MSAs"),  of  which  there  are  734 
licenses  comprising  the  United  States 
and  its  territories.  Adopting  service 
rules  that  provide  for  licenses  with 
small  geographic  areas  allows  bidders  to 
target  the  precise  areas  they  are 
interested  in  serving,  rather  than  having 
to  compete  for  expansive  geographic 
areas  that  encompass  smaller,  sought- 
after  areas.  The  Commission  has  also 
licensed  spectrum  according  to 
Economic  Area  Groupings  ("EAGs"), 
which  make  up  six  licensing  areas  for 
the  entire  country.  Some  terrestrial 
wireless  services,  such  as  narrowband 
Personal  Communications  Services 
("PCS")  and  1670-1675  MHz,  have 
geographic  service  areas  that  have 
nationwide  coverage.  Other  geographic 
service  areas  fall  along  a  range  of 
intermediate  sizes  between  RSAs  and 
nationwide  service  areas,  e.g.,  BTAs, 
Economic  Areas  ("EAs"),  and  Major 
Economic  Areas  ("MEAs"). 

8.  The  Commission  has  also  adopted 
partitioning  and  disaggregation  policies 
to  enable  service  providers,  including 
rural  telcos,  to  acquire  spectrum 
without  bidding  on  licenses  that  may 
not  be  suited  to  their  particular  needs. 
"Partitioning"  is  the  assignment  by  a 
licensee  of  geographic  portions  of  the 
license.  "Disaggregation"  is  the 
assignment  by  a  licensee  of  discrete 
portions  or  "blocks"  of  spectrum  of  the 
license.  Where  permitted  by  our  rules, 
licensees  may  partition  or  disaggregate 
any  of  their  licensed  spectrum  tp  other 
entities.  Obtaining  spectrum  through 
partitioning  or  disaggregation,  rather 
than  competitive  bidding,  is  often 
appealing  to  service  providers  with 
limited  financial  resources,  specific 
service  area  needs,  or  small  bandwidth 
requirements  because  licenses  offered  at 
auction  may  be  more  costly,  cover  larger 
geographic  areas,  and  have  greater 
bandwidth  than  desired.  For  instance, 
the  geographic  service  area  of  a  license 
made  available  at  auction  may  include 


both  lu'ban  and  rural  areas.  A  nual  telco 
interested  in  serving  only  a  rural  area 
may  seek  to  obtain  spectnun  post- 
auction  through  partitioning  or 
disagregation,  rather  than  bid  for  a 
license  covering  an  area  that  it  does  not 
intend  to  serve.  In  this  manner,  our 
partitioning  and  disaggregation  policies 
may  help  service  providers,  such  as 
rural  telcos.  to  obtain  spectrum  tailored 
to  their  specialized  service  area  and 
financial  needs.  The  Commission's 
analysis  of  applications  for  geographic 
partition  and  spectrum  disaggregation 
reveals  that  13.5  percent  of  all  assignees 
have  voluntarily  identified  themselves 
as  rural  telcos.  Our  analysis  also 
demonstrates  that  13.8  percent  of  all 
assignees  (including  rural  and  non-rural 
telcos)  claim  they  are,  or  will  be.  serving 
rural  areas. 

9.  The  Commission  has  sought  to 
enhance  service  to  rural  areas  by 
requiring  winning  bidders  of  spectnun 
licensees  to  meet  certain  performance 
requirements.  Section  309(j)(4)(B)  of  the 
Act  specifically  directs  the  Commission 
to  prescribe  such  "performance 
requirements"  to  ensure  prompt  ' 
delivery  of  service  to  nual  areas,  to 
prevent  stockpiling  of  spectrum,  and  to 
promote  investment  in  and  rapid 
deployment  of  new  technologies  and 
services.  Performance  requirements 
include  construction  benchmarks. 
Construction  benchmarks  typically 
require  licensees  to  serve  either  a 
specific  portion  of  the  geographic 
service  area  or  a  specific  percentage  of 
the  population  in  the  geographic  service 
area  by  a  certain  period  of  time.  In  some 
instances,  the  Commission  has  adopted 
a  "substantial  service"  requirement  as 
its  construction  requirement.  Under  this 
approach,  licensees  are  required  to 
provide  "substantial  service"  to  either  a 
geographic  service  area  or  to  the 
population  within  the  geographic 
service  area  within  a  specific  period  of 
time.  The  Commission  has  defined 
"substantial  service"  as  "service  that  is 
sound,  favorable,  and  substantially     • 
above  a  level  of  mediocre  service  that 
would  barely  warrant  renewal."  The 
"substantial  service"  requirement  was 
established  to  assess  meaningful  service 
through  a  measure  not  based  on 
population  or  geographic  metrics. 
Substantial  service  was  established  for 
circumstances  where  the  Commission 
has  determined  that  more  flexible 
construction  requirements'rather  than 
fixed  benchmarks  would  more  likely 
result  in  the  efficient  use  of  spectrum 
and  the  provision  of  service  to  rural, 
remote,  and  insular  areas.  The 
Commission  may  consider  such  factors 
as  whether  a  licensee's  operations  serve 
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niche  markets  or  focus  on  serving 
populations  outside  of  areas  served  by 
other  licensees.  The  Commission  has 
indicated  that  a  "substantial  service" 
construction  requirement  may  help 
foster  service  to  less  densely  populated 
areas.  Because  this  requirement  can  be 
met  in  a  variety  of  ways,  the 
Commission  has  stated  that  it  will 
review  substantial  service  showings  on 
a  case-by-case  basis.  The  Commission 
has  rarely  found  that  a  commercial 
mobile  radio  service  ("CMRS")  carrier 
has  failed  to  meet  its  performance 
requirements. 

10.  Another  step  the  Commission  has 
taken  to  encourage  the  provision  of 
wireless  services  to  nu'al  areas  is  the 
retention,  in  RSAs,  of  the  cellular  cross- 
interest  rule,  which  is  designed  to 
protect  against  the  cellular  incumbents 
developing  cross  interests  that  may 
create  the  incentive  and  ability  to 
restrict  the  availability  of  services  in 
those  areas.  The  cellular  cross-interest 
rule  limits  the  ability  of  parties  to  have 
attributable  interests  in  cellular  carriers 
on  different  channel  blocks  in  a  single 
geographic  area.  In  its  recent 
reevaluation  of  this  rule,  the 
Commission  determined  that  the  cross- 
interest  rule  was  no  longer  necessary  in 
MSAs  because  the  cellular  duopoly 
conditions  that  prompted  the  rule's 
adoption  no  longer  existed.  However, 
the  Commission  found  that  in  RSAs 
competition  to  the  incumbent  cellular 
licensees  was  not  as  developed  as  in 
MSAs.  Accordingly,  the  Commission 
concluded  that  a  combination  of 
interests  in  cellular  licensees  serving 
RSAs  would  more  likely  result  in  a 
significant  reduction  in  competition  in 
these  areas.  The  Commission  therefore 
decided  to  retain  the  cellular  cross- 
interest  rule  in  RSAs,  subject  to  waiver 
of  the  rule  based  on  certain  conditions. 
The  Commission  noted  that  retention  of 
the  cross-interest  rule  in  RSAs  does  not 
preclude  cellular  carriers  from  obtaining 
PCS  licenses  in  order  to  expand 
capacity  or  offer  advanced  services. 

ni.  Request  for  Conunent 

11.  Under  section  309(j),  the 
Commission  has  a  statutory  mandate  to 
promote  the  development  and 
deployment  of  wireless  technologies  to 
nu-al  areas  and  economic  opportunities 
for  rural  telcos  and  other  entities 
seeking  to  serve  rural  areas.  Indeed,  as 
discussed,  the  Commission  has 
implemented  a  number  of  initiatives 
toward  achieving  those  goals.  We  seek 
to  better  understand  the  nature  of 
spectriun  supply  and  demand  and  the 
services  currently  provided  and  planned 
to  be  offered  in  nual  areas.  We  are  also 
interested  in  developing  a  record  on 


whether  there  are  any  discrepancies 
between  rural  and  urbem  America  in  the 
availability,  use  and  cost  of  wireless 
services.  Approximately  80  percent  of 
the  U.S.  population  lives  in 
metropolitan  areas.  However,  our 
society  is  increasingly  mobile  and, 
therefore,  ubiquitous  wireless  service  is 
essential,  not  only  for  those  living  in 
rural  areas,  but  also  for  individuals 
whose  business  and  leisure  activities 
take  them  to  all  parts  of  the  nation. 
Thus,  it  is  in  the  larger  public  interest 
to  promote  seamless  wireless  service 
throughout  the  country.  By  the  Notice  of 
Inquiry,  we  seek  to  broaden  oiu' 
imderstanding  of  the  effect  our  current 
policies  have  had  on  the  availability  of 
spectrum-based  services  in  rural 
America  and  on  access  to  spectnun 
licenses  by  rural  telcos  and  other 
entities  seeking  to  serve  rural  areas. 
Further,  we  are  interested  in  exploring 
whether  it  is  appropriate  to  adopt  new 
approaches  in  these  areas.  We  therefore 
seek  comment  on  the  effectiveness  of 
our  current  regulatory  tools  in 
facilitating  the  delivery  of  spectrum- 
based  services  to  areas  that  traditionally 
may  have  beenunderserved  by 
telecommunications  providers  and  on 
our  efforts  to  provide  rural  telcos  with 
the  opportunity  to  participate  in 
spectrum  auctions.  We  also  invite 
comment  on  ways  in  which  the 
Commission  could  modify  its  policies  to 
best  fulfill  these  statutory  goals. 

12.  At  the  outset,  we  request  comment 
on  the  types  of  wireless  services  that  are 
currently  provided,  and  that  are 
plaimed  to  be  offered,  in  rural  areas.  We 
seek  information  on  the  availability  of 
wireless  services  in  rural  areas  and  the 
providers  of  such  services.  We  ask 
commenters  to  identify  which  service 
providers,  in  addition  to  nual  telcos,  are 
providing  wireless  services  to  rural 
populations.  To  the  extent  possible,  we 
request  that  commenters  provide 
particularized  data  on  wireless  coverage 
and  provision  of  services  to  rural  areas. 
The  more  specific  data  we  receive,  the 
better  able  we  will  be  to  tailor  our 
regulations  to  meet  ovu  rural  service 
goals.  We  particularly  seek  comment 
from  consumer  groups,  community 
groups.  State  Commissions,  local 
governments  and  others  about  any 
geographic  areas  that  lack  adequate 
wireless  coverage,  have  inadequate 
quality  of  service,  or  inequitable  pricing. 
We  also  ask  commenters  to  identify  the 
obstacles  to  providing  wireless  service 
in  rural  areas.  In  particular,  we  ask 
commenters  to  address  the  economic 
viability  of  building  out  in  nual  areas. 
In  what  ways,  if  any,  can  the 
Commission  modify  its  rules  to  promote 


build-out  to  nu-al  regions?  We  also  seek 
comment  on  whether  we  should 
maintain  a  Web  site  that  would  include 
information  that  would  be  helpful  to 
entities  seeking  to  provide  wireless 
services  to  rural  areas.  Such  a  Web  site, 
for  instance,  could  have  links  to  other 
sites  that  contain  information  about 
programs  and  financial  incentives  that 
are  available  to  those  seeking  to  serve 
rural  populations.  Should  we  maintain 
a  database  that  would  provide 
information  to  prospective  service 
providers,  including  rural  carriers,  on 
the  availability  of  spectrum  for  initial 
licensing  or  leasing?  In  addition  to  the 
specific  issues  identified  in  the  Notice 
of  Inquiry,  we  also  invite  comment  on 
any  other  issues  within  the 
Commission's  jurisdiction  that  may 
directly  relate  to  the  provision  of 
wireless  service  in  rural  areas. 

13.  Apart  from  the  rural  service 
mandate  set  forth  in  section  309{jl, 
Congress  also  directed  the  Commission 
to  pursue  other  public  interest 
objectives  in  designing  a  system  of 
competitive  bidding,  including  the 
efficient  and  intensive  use  of  the 
spectrum,  the  development  and  rapid 
deployment  of  new  technologies  and 
services,  the  promotion  of  competition, 
and  the  recovery  for  the  public  of  a 
portion  of  the  value  of  the  spectrum.  In 
providing  comment  on  how  the 
Conunission  may  best  fulfill  the  nu'al 
objectives,  we  ask  that  commenters  also 
address  how  any  proposed  suggestions 
would  further,  or  impede,  the 
Commission's  achievement  of  the  other 
public  interest  goals  set  forth  in  section 
309(j)(3). 

14.  Finally,  we  recognize  that  issues 
involving  spectrum  leasing 
opportunities  are  of  significant  interest 
to  rural  telcos.  They  have  expressed 
interest  in  gaining  access  to  spectnmi 
usage  rights  through  secondary  markets. 
We  plan  to  address  these  matters  in  our 
proceeding  on  secondary  markets. 

15.  In  addition,  we  note  that  rural 
interests  have  raised  issues  related  to 
the  controlling  interest  standard  that  the 
Commission  adopted  in  the  Part  1  Fifth 
Report  and  Order.  In  essence,  they  argue 
that  application  of  this  rule  will 
inappropriately  disqualify  rural  telco 
cooperative  applicants  from  attaining 
small  business  bidding  status  and  will 
frustrate  the  objectives  of  the 
Commission's  small  business  bidding 
preference  program  and  the  mandates  of 
section  3b9(j).  Because  we  will  respond 
to  petitions  for  reconsideration  of  the 
Part  1  Fifth  Report  and  Order  in  a 
subsequent  order,  as  part  of  the  Part  1 
rulemaking  proceeding,  we  do  not  seek 
comment  on,  and  will  not  address  these 
matters  in  the  Notice  of  Inquiry. 
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A.  Definition  of  "Rural  Areas" 

16.  As  discussed,  sections  309(j)(3) 
and  309{j)(4)  direct  the  Commission  to 
promote  the  development  and 
deployment  of  spectrum-based  services 
to  "rural  areas."  The  statute,  however, 
does  not  provide  a  definition  of  what 
constitutes  a  "nu-al  area."  The  federal 
government  has  multiple  ways  of 
defining  "rural,"  reflecting  the  multiple 
purposes  for  which  the  definitions  are 
used.  The  Commission  has  used  RSAs 
to  define  "rural"  in  certain  instances.  In 
the  Seventh  Report,  17  FCC  Red  12985 
(2002),  the  Commission  used  three 
different  proxy  definitions  of  "rural"  for 
purposes  of  analyzing  the  average 
number  of  competitors  in  rural  versus 
non-nu'al  counties.  We  compared  the 
number  of  competitors  in  (i)  RSA 
counties  versus  MSA  counties,  (ii)  non- 
nodal  EA  coimties  versus  nodal  EA 
counties,  and  (iii)  counties  with 
population  densities  below  100  persons 
per  square  mile  versus  those  with 
population  densities  above  100  persons 
per  square  mile.  We  request  comment 
on  whether  and  how  the  Commission 
should  define  "rural  area"  for  purposes 
of  determining  the  extent  to  which  the 
Commission  has  met  its  mandate  under 
section  309(j).  In  addition,  we  seek 
comment  on  whether  we  should  adopt 
different  definitions  of  what  constitutes 
a  "rural  area"  depending  upon  the 
regulatory  initiative  for  which  the 
definition  is  used.  Commenters  should 
identify  the  factors  that  the  Commission 
should  consider  when  defining  "rural 
area."  In  addition,  we  are  interested  in 
compiling  a  comprehensive  list  of  the 
number  of  telephone  companies  that 
meet  the  definition  of  "rural  telephone 
company"  as  defined  in  47  U.S.C. 
153(37).  The  identical  definition  is  also 
included  in  47  CFR  1.2110(c)(4)  and 
51.5.  We  ask  that  commenters  provide 
data  to  assist  us  in  this  effort. 

B.  Bidding  Credits 

17.  As  explained,  bidding  credits  are 
intended  to  foster  broad  participation  in 
the  competitive  bidding  process  for 
licenses.  A  bidding  credit  reduces  the 
amoimt  of  the  winning  bid  paid  for  a 
license  by  a  qualifying  entity.  The 
Commission  requests  comment  on 
whether,  and  the  extent  to  which,  small 
business  bidding  credits  have  facilitated 
the  participation  of  rural  telcos  in 
competitive  bidding  and  the  delivery  of 
spectrum-based  services  to  nu-al  areas. 
Our  research  demonstrates  that  nu-al 
telcos  often  qualify  as  small  businesses 
and  are  therefore  eligible  to  receive 
small  business  bidding  credits.  Is  the 
availability  of  small  business  bidding 
credits  effective  in  assisting  rural  telcos 


to  gain  access  to  spectrum?  Is  the 
availability  of  such  credits  helpful  in 
promoting  the  provision  of  spectrum- 
based  services  to  nual  areas? 
Commenters  should  support  their 
responses  to  these  questions  with  data 
or  other  empirical  information.  For 
instance,  if  commenters  contend  that 
small  business  bidding  credits  are  not 
helpful  in  promoting  rural  telco 
participation  in  Commission  auctions, 
commenters  should  provide  data  or 
statistics  supporting  that  assertion.  If 
empirical  evidence  demonstrates  that 
small  business  bidding  credits  are  not 
effective  in  facilitating  the  provision  of 
wireless  services  to  rural  areas  or  the 
participation  of  rural  telcosTn 
competitive  bidding,  should  the 
Commission  adopt  a  bidding  credit 
specifically  for  nual  telcos  or  based  on 
the  provision  of  service  to  rural  areas? 
For  instance,  should  the  Commission 
adopt  a  rural  service  bidding  credit 
modeled  after  the  tribal  lands  bidding 
credit?  In  responding  to  these  questions, 
commenters  should  discuss  why  the  use 
of  small  business  bidding  credits  is  or 
is  not  effective  in  creating  opportunities 
for  rural  telcos  or  in  spurring  the 
provision  of  services  to  rural  areas. 

18.  If  the  Commission  were  to  adopt 
a  bidding  credit  specifically  for  rural 
telcos,  what  criteria  should  it  use  to 
determine  eligibility  for  the  credit  (if  it 
is  not  based  on  financial  size)  and  what 
should  be  the  size  of  the  credit?  Is  it 
appropriate,  for  instance,  to  adopt  a 
bidding  credit  for  all  rural  telcos 
irrespective  of  how  large  or  well- 
financed  these  entities  may  be?  When 
initially  considering  the  adoption  of  a 
rural  telco  bidding  credit  in  1994,  the 
Commission  found  that  nual  telcos  do 
not  per  se  have  the  S£une  difficulty 
accessing  capital  as  other  groups,  such 
as  small  businesses.  The  Commission 
stated  that  the  parties  advocating  the 
adoption  of  a  rural  telco  credit  had 
"failed  to  demonstrate  a  historical  lack 
of  access  to  capital  that  was  the  basis  for 
according  bidding  credits  to  small 
businesses,  minorities  and  women."  In 
subsequent  decisions,  the  Commission 
has  reiterated  that  large  rural  telcos  do 
not  appear  to  have  barriers  to  capital 
formation  similar  to  those  faced  by  other 
designated  entities.  In  commenting  on 
this  issue,  parties  that  advocate  the 
adoption  of  a  bidding  credit  specifically 
for  nu-al  telcos  should  address  whether 
we  should  consider  access  to  capital  as 
a  factor  in  determining  whether  to  adopt 
such  a  bidding  credit.  We  note  that  nual 
telcos  may  seek  below-market  rate 
lending  through  the  Department  of 
Agriculture's  Rural  Utilities  Service 
("RUS").  In  addition,  section  6103  of 


the  recently-enacted  Farm  Seciuity  and 
Rural  Investment  Act  of  2002  provides    • 
loans  and  loan  guarantees  to  construct, 
improve,  and  acquire  facilities  and 
equipment  to  provide  broadband  service 
to  rural  communities  with  20,000  or 
fewer  residents.  These  financing  options 
suggest  that  rural  telcos  may  have 
greater  ability  than  other  designated 
entities  to  attract  capital.  We  seek 
comment  on  what  role  these  programs 
should  play,  if  any,  in  our  consideration 
of  adopting  an  independent  nual  telco 
bidding  credit. 

C.  Geographic  Service  Areas 

19.  The  sizes  of  geographic  service 
areas  vary  on  a  service-by-service  basis 
depending  upon  such  factors  as  the 
nature  of  the  service  and  the  likely 
users.  We  seek  comment  on  the  extent 
to  which  the  size  of  the  geographic 
service  area  affects  the  ability  of  rural 
telcos  to  acquire  spectnun  licenses 
through  competitive  bidding.  In 
addition,  commenters  should  discuss 
whether,  and  in  what  ways,  the  size  of 
the  geographic  service  area  affects  the 
provision  of  wireless  services  to  rural 
areas.  Commenters  should  provide  data 
to  support  their  positions. 

20.  Does  the  size  of  the  geographic 
service  area  affect  the  provision  of 
wireless  services  to  rural  areas  by 
entities  other  than  rural  telcos?  Large 
license  areas,  for  instance,  may  enable 
nationwide  carriers  to  compete  with 
local  or  regional  carriers  in  providing 
service  to  nual  areas.  Such  large  areas 
may  also  provide  opportimities  for  new 
entrants  to  compete  on  a  wide-area  basis 
in  an  existing  service.  With  regard  to 
commercial  mobile  telephony 
specifically,  there  is  considerable 
industry  support  for  the  notion  that 
relatively  large  licenses  are  most 
efficient.  The  original  geographic  scope 
of  cellular,  broadband  PCS,  and  certain 
SMR  licenses  was  small  and.  as  a  result, 
the  licenses  were  assigned  to  a  large 
number  of  entities.  The  predominant 
trend  since  then,  however,  has  been  for 
operators  progressively  to  aggregate 
licenses  and  build  large  geographic 
footprints.  The  Commission  has  found 
that  these  footprint-expanding  transfers 
and  assignments  result  in  important 
public  benefits.  Today,  six  providers 
approach  nationwide  status.  However, 
less  than  50  percent  of  the  geographic 
area  of  the  country  is  served  by  three  or 
more  carriers.  Given  this  evidence,  are 
small  license  areas  inefficient  for 
licenses  of  spectrum  suitable  for 
provision  of  mobile  voice  and  data 
service?  And  for  such  licenses,  do  the 
interests  of  consumers  of  rural  service 
diverge  ft-om  the  iqterests  of  rural  telcos 
that  wish  to  supply  such  service? 
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Alternatively,  does  the  use  of  small 
geographic  licensing  areas  stimulate 
competition  in  the  provision  of  wireless 
services  to  rural  populations?  Does  the 
adoption  of  smaller  service  areas  enable 
rural  telcos  to  compete  more  effectively 
in  spectnun  auctions?  If  rural  telcos  win 
licenses  covering  small  geographic 
service  areas,  are  they  more  likely  to 
provide  services  to  those  areas  than  are 
other  service  providers?  Is  there 
evidence  that  smaller  geographic  are^s 
will'result  in  more  rapid  deployment  of 
services?  Are  rural  carriers  better 
positioned  to  serve  the  needs  of  rural 
America  than  nationwide  carriers? 
Reliance  on  nationwide  licenses 
assumes  that  nationwide  carriers  and 
local  carriers  are  equally  well 
positioned  to  serve  rural  consumer 
needs.  Is  this  correct?  On  the  other 
hand,  are  rural  populations  better 
served  by  carriers  that  operate  on  a 
nationwide  basis  as  opposed  to  local 
carriers?  ^^  example,  are  nationwide 
carriers  better  able  to  offer  lower  prices, 
better  roaming  capability,  or  more 
services  due  to  economies  of  scale?  If 
the  adoption  of  smaller  service  areas  for 
licenses  does  enhance  the  participation 
and  success  of  rural  telcos  in 
competitive  bidding  and/or  the 
provision  of  services  to  rural  areas, 
should  the  Commission  adopt  varied- 
sized  or  small-sized  geographic  service 
areas  for  all  auctionable  services?  Are 
there  particular  services  that  are  more 
appropriate  for  licensing  by  smaller 
geographic  areas?  If  smaller  geographic 
service  areas  promote  competition, 
service,  and  access  to  spectrum  by  rural 
•   telcos,  what  size  service  areas  would  be 
most  effective  to  achieve  these  benefits? 
In  addition,  we  seek  comment  on 
whether  certain  auction  designs,  such  as 
combinatorial  or  "package"  bidding, 
facilitate  license  configurations  that  are 
efficient  and  likely  to  foster  the 
provision  of  wireless  services  to  riiral 
areas. 

D.  Partitioning  and  Disaggregation 

21.  Partitioning  and  disaggregation 
policies  and  regulations  are  designed  to 
facilitate  more  efficient  and  intensive 
use  of  the  spectrum,  including  use  by 
rural  telcos  to  serve  rural  areas.  In 
pcU'agraph  eight,  we  provide  statistics 
regarding  partition  and  disaggregation 
assignees  that  have  identified 
themselves  as  rviral  telcos,  and  assignees 
that  claim  that  they  are  or  will  be 
serving  rural  areas.  However,  because 
we  do  not  require  applicants  to  identify 
themselves  as  rural  telcos  when 
applying  for  licenses,  we  cannot  with 
certainty  determine  the  extent  of 
transactions  involving  rural  telcos  based 
solely  on  our  licensing  records. 


Therefore,  we  seek  comment  on  the 
extent  to  which  riiral  telcos  have 
received  licenses  through  geographic 
partitioning  and  spectrum 
disaggregation.  We  are  interested  in 
learning  whether,  and  in  what  ways, 
partitioning  and  disaggregation  policies 
have  been  helpful  in  providing  rural 
telcos  with  access  to  spectrum.  We  also 
ask  for  comment  on  whether,  and  to 
what  extent,  partitioning  and 
disaggregation  rules  have  enhanced  the 
provision  of  services  to  rural  areas.  In 
responding  to  these  questions, 
commenters  should  provide  data  or 
other  empirical  information  to  support 
their  positions.  We  also  solicit  comment 
on  whether  partitioning  and 
disaggregation  policies  enhance 
competition  in  the  provision  of  wireless 
services  to  rural  areas.  If  partitioning 
and  disaggregation  facilitate  the 
provision  of  services  to  rural  areas,  do 
sufficient  incentives  exist  for  both 
winning  bidders  and  prospective 
licensees  to  participate  in  the  spectrum 
partitioning  and  disaggregation  process? 
For  instance,  to  what  extent  do  the 
potential  transaction  costs  involved  in 
partitioning  and  disaggregation 
discourage  licensees  from  pursuing  such 
options?  We  note  that  some  nu-al 
interests  maintain  that  such  transaction 
costs  and  other  factors  lead  licensees  to 
avoid  piu'suing  partitioning  and 
disaggregation  agreements.  If  sufficient 
incentives  do  not  exist  to  encourage 
partitioning  of  service  areas  and 
disaggregation  of  spectrum,  should  the 
Commission  adopt  additional  incentives 
to  motivate  parties  to  pursue  these 
options?  For  example,  should  the 
Commission  require  that  licensees 
disaggregate  or  partition  under  certain 
circumstances,  such  as  when  there  is 
unused  spectriim  or  unserved  portions 
of  geographic  service  areas? 

E.  Performance  Requirements 

22.  Performance  requirements,  such 
as  construction  benchmarks,  are 
intended  to  help  ensure  that  licensees 
promptly  provide  service  to  potential 
subscribers.  The  type  of  construction 
benchmark  the  Commission  adopts  for  a 
license  may  determine  whether  services 
are  deployed  expeditiously  to  nu^ 
areas.  For  instance,  depending  on  the 
level  at  which  it  is  set,  a  population- 
based  requirement  may  be  achievable  by 
a  licensee  providing  service  only  to  the 
urban  areas  covered  by  its  license.  In 
contrast,  a  geography -based  benchmark 
targets  the  delivery  of  services  to  a 
percentage  of  a  geographic  area,  rather 
than  to  a  percentage  of  the  population 
in  an  area.  Because  population  is  only 
rarely  distributed  uniformly  across  a 
geographic  area,  the  same  percentage 


requirement  under  a  geography-based 
standard  may  result  in  greater 
geographic  area  and  population 
coverage  than  that  percentage  under  a 
population-based  requirement. 

23.  We  seek  comment  on  whether  and 
how  construction  benchmarks  may  be 
utilized  to  encourage  licensees  to 
deliver  wireless  services  to  rural 
populations.  To  what  extent  are  our 
current  construction  benchmarks 
effective  in  ensuring  that  spectrum- 
based  services  are  provided  to  rural 
areas?  In  what  instances,  and  imder 
what  circumstances,  should  the 
Commission  adopt  a  population-based, 
geography-based,  or  substantial  service 
construction  benchmark?  For  example, 
in  licensing  service  areas  that  are 
predominantly  rural,  should  the 
Commission  adopt  geography-based 
construction  benchmarks?  Are  there 
other  types  of  construction  benchmarks 
that  would  better  promote  service  to 
rural  regions?  For  instance,  should  we 
adopt  a  separate  construction 
benchmark  applicable  only  to  service 
areas  that  constitute  rural  areas? 
Alternatively,  should  we  revise  our 
current  construction  benchmarks  to 
permit  service  providers  to  serve  either 
smaller  portions  of  the  population  or 
service  area  if  they  meet  a  second 
construction  benchmark  applicable  to 
the  rural  portions  of  a  licensee's  market? 
If  so,  commenters  should  explain  what 
construction  benchmarks  we  should 
adopt  for  the  riu-al  portions  of  the 
service  area?  If,  as  suggested,  we  were 
to  require  licensees  to  disaggregate  or 
partition  unused  spectrum  or  unserved 
portions  of  geographic  service  areas, 
should  the  Commission  adopt 
additional  construction  benchmarks  to 
implement  this  requirement?  If  so,  what 
penalties  should  the  Commission 
impose  on  licensees  for  failure  to  timely 
meet  such  additional  construction 
benchmarks?  As  noted,  the  Commission 
has  generally  accepted  certifications  of 
CMRS  carriers  that  they  have  met  their 
construction  benchmarks.  To  what 
extent  are  our  self-certification 
procedures  an  adequate  means  of 
ensuring  compliance  with  our 
construction  benchmark  requirements? 
24.  In  addition  to  employing  varying 
types  of  construction  benchmarks  for 
auctioned  licenses,  the  Commission  has 
also  utilized  different  models  with 
respect  to  enforcing  construction 
requirements.  In  the  Cellular 
Radiotelephone  Service,  initial  licensees 
are  given  five  years  to  construct 
facilities  and  begin  providing  service  to 
their  market.  At  the  end  of  the  initial 
five-year  period  the  licensee  is  allowed 
to  "keep  what  it  builds"  and  the 
remaining  portions  of  the  market 
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become  available  for  licensing  to  other 
parties  via  the  cellular  "unserved  area" 
licensing  process.  In  contrast,  auctioned 
services  such  as  broadband  PCS  provide 
for  an  "all  or  nothing"  penalty  for 
failing  to  meet  the  construction 
benchmarks,  i.e.,  if  a  licensee  does  not 
meet  the  five-  or  ten-year  benchmark  or 
make  a  showing  of  substantial  service 
(where  applicable]  it  forfeits  the  entire 
license  and  does  not  get  to  "keep  what 
it  builds."  With  this  past  experience  in 
mind,  we  seek  comment  on  whether 
these  models,  a  hybrid  model,  or  some 
combination  of  targeted  models,  may  be 
utiUzed  to  facilitate  service  in  rural 
areas.  We  also  seek  conunent  on 
whether  the  Commission  should  adopt 
performance  requirements  other  than 
construction  benchmarks  to  encourage 
the  provision  of  wireless  services  to 
rural  areas. 

25.  For  unserved  areas  in  the  Cellular 
Radiotelephone  Service,  should  the 
Commission  adopt  a  different  approach 
to  assigning  spectrum  usage  rights? 
Specifically,  should  the  Commission 
adopt  a  "commons"  model,  which 
allows  unlimited  numbers  of  unlicensed 
users  to  share  fi'equencies,  with  usage 
rights  that  are  governed  by  technical 
standards  but  with  no  right  to  protection 
from  interference?  In  addition,  should 
the  Conunission  amend  the  application 
filing  process  for  cellular  luiserved  areas 
to  further  encourage  service  providers  to 
operate  in  rvual  areas?  Furthermore, 
should  the  Commission  apply  the  policy 
it  has  adopted  with  respect  to  unserved 
areas  in  the  Cellular  Radiotelephone 
Service  to  other  services  to  promote 
wireless  service  in  rural  areas,  i.e.,  allow 
licensees  to  continue  to  serve  the  areas 
they  have  built-out,  but  make  available 
for  licensing  to  other  parties  those 
portions  of  a  market  that  are  not  being 
served  by  current  licensees?  With 
respect  to  our  ownership  rules  for  the 
Cellular  Radiotelephone  Service,  we 
seek  comment  on  whether  and  to  what 
extent  our  retention  of  the  cellular 
cross-interest  rule  for  RSAs  advances 
spectrum-based  services  to  nual  areas. 
Should  the  Commission  amend  this  rule 
to  further  the  provision  of  wireless 
services  to  nual  areas? 

26.  Finally,  it  may  be  economically 
inefficient,  and  thus  harmful  to 
customers,  to  require  for  each  wireless 
service  the  same  niunber  of  competitors 
in  urban  and  rural  areas.  This  appears 
to  be  true,  for  exeunple,  with  regard  to 
mobile  telephony.  How  should  a 
performance  requirement  policy  for 
rural  areas  address  this  issue?  Economic 
theory  predicts  that  where  licensees  are 
in  competitive  markets,  and  no  market 
failures  exist  and  transactions  cocts  are 
sufficiently  low,  market  forces  will 


drive  optimal  decisions  on  what  is  built, 
where,  and  when.  In  that  setting,  build- 
out  rules  arguably  would  distort 
resource  allocation,  or  at  best  be 
irrelevant.  We  ask  parties  to  comment 
on  the  application  of  this  economic 
theory  to  construction  benchmarks  that 
cover  rural  areas.  In  particidar,  for  those 
services  and  rural  markets  where  there 
is  competition,  how  shoidd  we  balance 
the  putative  efficiency  harm  of  build-out 
rules  against  the  potential  equity 
benefit?  Moreover,  for  those  services 
and  rural  markets  where  there  is  a  lack 
of  competition,  e.g.,  as  a  result  of  small 
market  size  not  being  able  to  support 
multiple  operators,  is  it  possible  that 
build-out  rules  would  impose  efficiency 
costs  in  the  form  of  spending  on  excess 
capacity? 

F.  Band  Manager  Licensing 

27.  A  band  manager  is  a  licensee  that 
is  specifically  authorized  to  lease  its 
licensed  spectrum  usage  rights  for  use 
by  third  parties  through  private 
contractual  agreements  without  having 
to  seek  prior  Commission  approval. 
Band  managers  may  make  their  licensed 
spectrum  available  to  facilitate  all  types 
of  spectrum  use  that  are  consistent  with 
the  technical  restrictions  adopted  for  the 
particular  band  and  in  accordance  with 
certain  requirements  imposed  on  the 
leasing  relationship.  The  Commission 
has  adopted  band  manager  licensing  for 
several  bands.  The  band  manager  may 
subdivide  its  spectrum  in  any  manner  it 
chooses  and  make  it  available  to  any 
third  party,  consistent  with  the 
frequency  coordination  and  interference 
rules  specified  for  the  particular  band. 
Band  managers  are  permitted  to 
apportion  spectrum  based  on  both 
geographic  area  and  frequency.  Such 
speetnun  apportionment  differs  from 
traditional  geographic  partitioning  and 
spectrum  disaggregation  because  it  does 
not  involve  the  transfer  or  assignment  of 
the  band  manager's  licenses  to  other 
parties.  Band  manager  licensing  is  an 
innovative  spectrum  management 
approach  that  can  enable  parties  to 
acquire  spectrum  more  readily  for 
varied  uses.  The  band  manager  option 
will  also  enable  small  businesses  to 
acquire  spectrum  in  amounts  to  serve 
particular  geographic  areas,  and  for 
periods  of  time,  that  better  suit  their 
unique  characteristics  and  specialized 
communications  needs.  We  seek 
comment  on  whether  rurp'  telcos  would 
be  able  to  obtain  more  affordable  access 
to  spectrum  through  a  band  manager 
than  by  acquiring  licenses  directly  at 
auction  or  through  partitioning  and 
disaggregation.  We  also  seek  comment 
on  whether  rural  telcos  would  be  more 
likely  to  obtain  access  to  spectrum  that 


is  tailored  to  their  particular  needs  from 
a  band  manager  than  by  acquiring 
licenses  in  an  auction  or  through 
partitioning  and  disaggregation. 
Comments  should  also  discuss  whether 
band  manager  licensing  would  promote 
service  or  enhance  the  quality  of  service 
to  rural  areas. 

G.  Technical  and  Operational  Rules 

28.  The  Commission  has  developed 
technical  and  operational  rules 
throughout  its  spectrum-based  services 
in  order  to  facilitate  efficient  use  of  the 
radio  spectrum  while  minimizing  the 
potential  for  harmful  interference 
among  licensees.  We  seek  conunent  on 
the  degree  of  flexibility  that  these 
regulations  afford  to  providers  of 
speetnun -based  services  in  rural  areas. 
Are  there  aspects  of  these  rules  that 
could  be  modified  or  made  more 
flexible  to  encourage  expanded  service 
to  rural  areas  while  ensuring  that 
services  remain  bee  of  harmful 
interference?  For  example,  would 
increasing  permissible  power  levels  be 
beneficial  for  particular  types  of  services 
in  areas  where  there  is  less  spectrum 
congestion?  Conunenters  should  explain 
how  their  proposed  changes  would 
satisfy  the  goal  of  expanded  rural 
service  while  not  increasing  the 
likelihood  of  harmful  interference  to 
existing  licensees. 

29.  With  respect  to  the  Rural 
Radiotelephone  Service,  which  includes 
BETRS,  we  note  that  as  of  November 
2002,  there  were  67  active  BETRS 
licenses  with  facilities  in  1 7  states  and 
580  active  Rural  Radiotelephone 
licenses  with  facilities  relatively 
uniformly  spread  throughout  the 
continental  United  States.  Of  these,  only 
one  BETRS  and  two  Rural 
Radiotelephone  licenses  were  issued 
within  the  last  two  years.  We  seek 
comment  on  how  we  might  revise  the 
rules  for  these  services  to  further 
facilitate  the  provision  of  wireless 
service  to  rural  areas. 

H.  Unlicensed  Spectrum 

30.  We  also  seek  comment  on  the 
extent  to  which  unlicensed  spectnmi  is 
being  used  to  provide  wireless  services 
to  rural  commimities.  We  ask 
commenters  to  identify  the  service 
providers  that  are  utilizing  unlicensed 
spectrum  and  the  types  of  services  they 
are  offering.  Further,  we  seek  comment 
regarding  actions  the  Commission  could 
take  to  encourage  or  facilitate  the  use  of 
unlicensed  spectrum.  For  example, 
unlicensed  operation  is  generally 
limited  to  very  low  power  levels  in 
order  to  help  ensure  that  the  operation 
does  not  interfere  with  licensed 
services.  However,  the  interference 
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potential  of  unlicensed  devices  may  be 
low  or  negligible  in  rural  communities. 
Should  unlicensed  devices  be  permitted 
to  use  higher  output  power  levels  in 
such  environments?  If  so,  what  criteria 
would  have  to  be  met  in  order  to  qualify 
to  use  the  higher  power  levels? 

/.  Eligible  Telecommunications  Carriers 

31.  The  Commission's  rules 
concerning  universal  service  support  for 
eligible  telecommunications  carriers 
("ETCs")  may  impact  deployment  of 
wireless  services  to  rural  areas.  Under 
the  Communications  Act,  only  carriers 
designated  as  ETCs  under  section  214(e) 
may  receive  federal  universal  service 
support.  Under  the  Commission's  rules, 
wireless  carriers  may  be  designated  as 
ETCs  and  may  receive  universal  service 
support  for  providing  service  to 
consumers  that  use  wireless  service  as 
their  only  phone  service  as  well  as  to 
consiuners  that  also  maintain  wireline 
service.  The  Commission  recently  asked 
the  Federal-State  Joint  Board  on 
Universal  Service  (Joint  Board)  to 
review  the  ETC  rules  and  provide 
recommendations  regarding  if  and  how 
these  rules  should  be  modified.  We 
anticipate  that  the  Joint  Board  will 
develop  information  on  the  impact  of 
the  Commission's  ETC  rules  on 
deployment  of  wireless  services  to  rural 
areas.  In  this  docket,  we  seek  comment 
generally  on  whether  the  Commission's 
ETC  rules  have  promoted  deployment  of 
wireless  service  to  rural  ai'eas  and 
greater  subscribership  in  these  areas.  We 
also  seek  to  gather  factual  information. 
Specifically,  we  direct  the  Universal 
Service  Administrative  Corporation  to 
provide  us  with  information  on  the 
number  of  wireless  carriers  cvuxently 
designated  as  ETCs,  the  amount  of 
federal  universal  service  support  they 
have  received,  and  the  number  of  lines 
they  serve.  We  ask  that  commenters 
provide  any  information  available  on 
how  many  of  the  customers  served  by 
wireless  carrier  ETCs  also  maintain 
wireline  phones.  How  many  customers 
had  no  phone  service  whatsoever  until 
they  purchased  wireless  service? 

IV.  Procedural  Issues 

A.  Ex  Parte  Presentations 

32.  This  is  an  exempt  proceeding  in 
which  ex  parte  presentations  are 
permitted  (except  during  the  Sunshine 
Agenda  period)  and  need  not  be 
disclosed. 

B.  Filing  of  Comments  and  Reply 
Comments 

33.  We  invite  comment  on  the  issues 
and  questions  set  forth.  Piusuant  to 

§§  1.415  and  1.419  of  the  Commission's 


rules,  47  CFR  1.415,  1.419,  interested 
parties  may  file  comments  on  or  before 
February  3,  2003,  and  reply  conunents 
on  or  before  February  18,  2003. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121  (May  1, 1998).  Commenters 
that  wish  confidential  treatment  of  their 
submissions  should  request  that  their 
submission,  or  specific  part  thereof,  be 
withheld  from  public  inspection. 

34.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.htmh.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  email  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form." 
A  sample  form  and  directions  will  be 
sent  in  reply.  Parties  who  choose  to  file 
by  paper  must  file  an  original  and  foiu 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appears  in 
the  caption  of  this  proceeding, 
conunenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  Filings  can  be  sent 
by  hand  or  messenger  delivery,  by 
commercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  we  continue  to 
experience  delays  in  receiving  U.S. 
Postal  Service  mail).  The  Commission's 
contractor,  Vistronix,  Inc.,  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Commission's 
Secretary  at  236  Massachusetts  Avenue, 
NE.,  Suite  110,  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 


SW..  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Conunission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Parties  also  should  send  four  (4)  paper 
copies  of  their  filings  to  Robert  Krinsky, 
Federal  Communications  Coimnission, 
Room  4-B551,  445  12th  Street,  SW.^ 
Washington,  DC  20554. 

V.  Ordering  Gauses 

35.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
47  U.S.C.  151,  4(i),  and  303(r)  the  Notice 
of  Inquiry  is  adopted. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
[FR  Doc.  03-219  Filed  1-6-03;  8:45  ami 
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ACTION:  Proposed  rule;  notice  of  inquiry. 

SUMMARY:  This  document  solicits  data 
and  information  on  the  status  of 
competition  in  the  CMRS  industry  for 
our  Eighth  Annual  Report  and  Analysis 
of  Competitive  Market  Conditions  with 
Respect  to  Commercial  Mobile  Services 
("Eighth  Report").  The  Eighth  Report 
will  provide  an  assessment  of  the 
current  state  of  competition  and  changes 
in  the  CMRS  competitive  environment. 
DATES:  Conunents  are  due  on  or  before 
January  27,  2003  and  reply  comments 
are  due  on  or  before  February  11,  2003. 
ADDRESSES:  All  filings  must  be 
addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Parties  also  should  send  four  (4)  paper 
copies  of  their  filings  to  Chelsea  Fallon, 
Federal  Communications  Commission, 
Room  4-A335,  445  12th  Street,  SW., 
Washington,  DC  20554.  See 
"Supplementary  Information"  for 
comment  and  reply  comment  filing 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chelsea  Fallon  at  (202)  418-7991. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Notice  of  Inquiry 
released  on  December  13,  2002.  The 
complete  text  of  the  Notice  of  Inquiry  is 
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ivailable  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC, 
20554.  The  Notice  of  Inquiry  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexin  t@aoL  com . 

Introduction 

1.  In  1993,  Congress  created  the 
statutory  classification  of  Commercial 
Mobile  Services  to  promote  the 
consistent  regulation  of  similar  mobile 
radio  services.  At  the  same  time. 
Congress  established  the  promotion  of 
competition  as  a  fundamental  goal  for 
CMRS  policy  formation  and  regulation. 
To  measure  progress  toward  this  goal. 
Congress  required  the  Federal 
Communications  Commission 
("Commission"  or  "FCC")  to  submit 
annual  reports  that  analyze  competitive 
conditions  in  the  industry.  The  Notice 
of  Inquiry  solicits  data  and  information 
on  the  status  of  competition  in  the 
CMRS  industry  for  our  Eighth  Annual 
Report  and  Analysis  of  Competitive 
Market  Conditions  with  Respect  to 
Commercial  Mobile  Services  ("Eighth 
Report").  The  Eighth  Report  will 
provide  an  assessment  of  the  current 
state  of  competition  and  changes  in  the 
competitive  environment  since  the 
release  of  the  Seventh  Report,  17  FCC 
Red  12985  (2002). 

2.  The  Notice  of  Inquiry  is  part  of  the 
Commission's  ongoing  effort  to  improve 
its  CMRS  Reports.  In  February  2002,  the 
Commission  held  a  Public  Forum  to 
examine  ways  in  which  to  better  gather 
and  analyze  data  for  the  Seventh  Report, 
in  particular  data  regarding  the 
development  of  CMRS  services  in  rural 
and  underserved  areas.  As  a  result  of  the 
forum,  the  Commission  was  able  to 
integrate  new  data  into  the  Seventh 
Report  and  adopted  a  number  of 
suggestions  made  by  forum  participants 
on  how  to  obtain  and  analyze  data  more 
effectively. 

3.  Commercial  mobile  telephone  and 
mobile  data  services  are  provided  by  a 
large  number  of  terrestrial  CMRS 
operators  as  well  as  mobile  satellite 
operators.  In  an  effort  to  provide  the 
most  complete  picture  of  competition  to 
Congress,  the  CMRS  Reports  analyze 
CMRS  services  from  a  consumer  point 
of  view.  Therefore,  some  portions  of  our 
analysis  include  offerings  outside  the 
umbrella  of  "services"  specifically 
designated  as  CMRS  by  the 
Commission.  Because  providers  of  these 


services  may,  on  some  level,  compete 
with  CMRS  providers,  the  Commission 
believes  it  is  important  to  consider  them 
in  its  analysis  and  collects  information 
on  specific  product  categories  regardless 
of  their  regulatory  classification. 

4.  In  the  Notice  of  Inquiry,  we  seek 
information  that  can  be  used  to  examine 
the  status  of  competition  in  the  CMRS 
industry.  We  note  in  our  ongoing 
process  of  improving  our  data  gathering 
process  that  we  have  taken  the  step  of 
issuing  the  Notice  of  Inquiry  in  an  effort 
to  gather  more  detailed,  comprehensive, 
and  independent  data  for  this  year's 
report.  We  request  data  that  will  allow 
us  to  evaluate  the  extent  to  which 
consumers  can  choose  among  CMRS 
operators,  services,  and  technologies.  In 
particular,  we  seek  the  following  data 
and  ask  commenters  to  address  the 
following  general  questions: 

•  What  is  the  current  structure  of  the 
CMRS  industry? 

•  Which  entities  compete  to  provide 
CMRS  services? 

•  What  have  been  the  most  significant 
changes  or  developments  in  the 
industry  over  the  past  year? 

•  What  is  the  extent  of  deployment  of 
CMRS  services? 

•  What  is  the  state  of  competition  in 
the  provision  of  CMRS  services? 

•  How  does  competition  in  the  CMRS 
marketplace  vary  across  the  United 
States,  in  particulcir  between  rural  and 
urban  areas? 

•  What  metrics  are  available  that  will 
give  us  insight  into  the  level  of 
competition  in  the  provision  of  CMRS 
services?  We  are  interested  in,  but  not 
limiting  commenters  to,  information  on 
service  availability,  the  number  of 
subscribers,  penetration  rates,  usage, 
average  revenue  per  subscriber,  chum, 
quality  of  service,  pricing  data  and    . 
trends,  and  profits. 

•  To  what  extent  do  key  metrics,  such 
subscribership  and  usage  levels,  vary 
among  different  demographic  groups? 

•  How  does  CMRS  providers'  cost  of 
capital  affett  service  availability, 
including  entry  into  new  geographic 
markets,  the  quality  of  service,  and  the 
introduction  of  new  services?  How  is 
the  cost  of  capital  related  to  the  level  of 
competition  in  the  provision  of  CMRS 
services?  Is  it  possible  to  track  the  cost 
of  capital  that  different  CMRS  providers 
have  faced  and  will  continue  to  face 
over  time? 

•  How  does  competition  in  the  CMRS 
industry  in  the  United  States  compare  to 
that  in  other  coimtries?  How  do  key 
CMRS  industry  performance  metrics, 
such  as  subscribership,  usage,  pricing, 
quality  of  service,  and  service 
availability,  vary  between  the  United 
States  and  other  countries? 


5.  Industry  members,  interested 
parties,  and  members  of  the  public  ' 
should  submit  information,  comments, 
and  analyses  regarding  competition  in 
the  provision  of  CMRS  services. 
Commenters  that  wish  confidential 
treatment  of  their  submissir  us  should 
request  that  their  submission,  or  a 
specific  part  thereof,  be  withheld  from 
public  inspection.  In  order  to  facilitate 
our  analysis  of  competitive  trends  over 
time,  we  request  that  parties  submit 
current  data  as  well  as  data  that  are 
comparable  over  time.  In  addition  to  the 
comments  submitted  in  this  proceeding, 
the  Eighth  Report  will  also  include 
information  from  publicly-available  and 
FCC  sources. 

II.  Matters  on  Which  Comment  Is 
Requested 

A.  Competition  in  the  Mobile  Telephone 
Sector 

i.  Introduction 

6.  For  piirposes  of  the  CMRS  Reports. 
the  mobile  telephone  sector  is  defined 
to  include  all  operators  that  offer 
commercially  available,  interconnected 
mobile  voice  services.  These  operators 
provide  access  to  the  public  switched 
telephone  network  ("PSTN")  via  mobile 
communication  devices  employing 
radiowave  technology  to  transmit  calls. 
The  mobile  telephone  sector  is 
dominated  by  providers  using  cellular 
radiotelephone,  broadband  Personal 
Communications  Service  ("broadband 
PCS"),  and  Specialized  Mobile  Radio 
("SMR")  licenses.  Because  these 
licensees  offer  mobile  telephone 
services  that  are  essentially 
interchangeable  from  the  perspective  of 
most  consumers,  they  have  been 
discussed  in  the  CMRS  Reports  and  are 
discussed  in  the  Notice  of  Inquiry  as  a 
cohesive  industry'  sector. 

7.  For  purposes  of  the  Eighth  Report, 
we  seek  information  on  significant 
trends  and  developments  that  have 
occurred  in  the  mobile  telephone  sector 
since  the  publication  of  the  Seventh 
Report.  Historically,  the  CMRS  Reports 
have  looked  at  the  extent  of  service 
availability  as  well  as  the  number  of 
consumers  using  mobile  telephone 
services.  In  addition,  the  CMRS  Reports 
have  looked  at  minutes  of  use,  average 
revenue  per  unit,  chum  levels,  and 
pricing  trends  as  indicators  of 
competition. 

ii.  Service  Availability 

8.  The  CMRS  Reports  include  an 
analysis  of  the  availability  of 
commercial  mobile  telephone  service 
that  the  Commission  uses  to  evaluate 
competition  in  the  U.S.  mobile        .,__ 
telephone  industry.  This  analysis  has 
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heretofore  been  based  on  publicly 
available  information  released  by 
operators,  such  as  news  releases, 
Seciu-ities  and  Exchange  Commission 
("SEC")  filings,  coverage  maps  available 
on  operators'  web  sites,  and  network 
buildout  notifications  filed  with  the 
Commission.  The  statistics  presented  in 
the  CMRS  Reports  based  on  this 
information  include  the  number  of 
providers  operating  in  a  given 
geographic  area,  the  percent  of  the 
population  living  in  areas  with  a  certain 
number  of  competitors,  and  the  extent 
of  coverage  of  the  various  network 
technologies  [e.g.,  analog,  CDMA, 
TDMA,  GSM,  and  iDEN).  In  the  Third 
and  Fourth  Reports,  the  geographic  area 
used  as  the  basis  for  these  analyses  was 
Basic  Trading  Areas  ("BTAs");  however, 
the  subsequent  CMRS  Reports  have  been 
improved  and  present  this  information 
on  a  more  disaggregated,  county-by- 
county  basis. 

9.  Previous  CMRS  Reports  have 
included  several  notable  caveats  about 
our  analysis  of  the  service  availability. 
Fjrst,  to  be  considered  as  "covering"  a 
coimty,  an  operator  need  only  be 
offering  any  service  in  a  portion  of  that 
county.  Second,  multiple  operators 
shown  as  covering  the  same  coimty  are 
not  necessarily  providing  service  to  the 
same  portion  of  that  county. 
Consequently,  some  of  the  counties 
included  in  this  analysis  may  have 
limited  coverage  from  a  particular 
provider.  Third,  the  figiues  for  POPs 
and  land  area  in  this  analysis  include  all 
of  the  POPs  and  every  square  mile  in  a 
county  considered  to  have  coverage. 
Therefore,  this  analysis  overstates  to 
some  degree  both  the  level  of 
competition  and  total  coverage  in  terms 
of  both  geographic  area  and  population 
covered.  On  the  other  hand,  while 
newer  broadband  PCS  and  SMR 
licensees  have  less  complete  networks 
that  may  be  overstated  in  our  analysis, 
the  original  cellular  licensees  have 
extensive  networks  that  provide  almost 
complete  coverage  of  the  entire  land 
mass  of  their  license  areas,  and  hence 
the  entire  land  area  of  the  continental 
United  States. 

10.  We  ask  for  comment  on  how  to 
improve  the  methodology  we  use  to 
determine  service  availability  and 
evaluate  competition.  As  described,  the 
methodology  inherently  includes  some 
undetermined  degree  of  overcounting. 
Do  conunenters  believe  that  this  degree 
of  overcounting  is  significemt  and 
materially  affects  the  determination  of 
mobile  telephone  service  availability 
and  competition?  Is  there  an  alternate 
methodology  that  could  be  used  to 
determine  service  availability  and 
competition? 


11.  In  order  to  improve  the  accuracy 
of  our  analysis  and  to  reduce 
overcounting  in  the  Eighth  Report,  we 
ask  service  providers  to  submit  as  part 
of  their  conunents  to  the  Commission, 
in  electronic  format,  the  coverage  maps 
that  they  already  make  available  to  the 
public.  Specifically,  we  request  carriers 
submit  as  part  of  their  comments  the 
maps  they  employ  to  advertise  their 
coverage  areas  in  brochures  and  on  their 
web  sites  in  a  geo-referenced,  mapable 
format,  such  as  Maplnfo  table  (.tab)  or 
Tagged  Image  Format  (.TIF)  files,  on  a 
CD  sent  to  the  Commission.  The 
Coirimission  has  used  the  contours  filed 
by  800  MHz  cellular  licensees  to 
determine  the  availability  of  analog 
mobile  telephone  service,  and  therefore 
does  not  require  additional  maps 
showing  analog  coverage  from  cellular 
licensees.  However,  the  Commission 
requests  that  cellular  licensees  submit 
as  part  of  their  comments  their  publicly- 
available  maps  in  the  aforementioned 
format  showing  where  they  offer  reliable 
digital  service.  In  addition  to  the 
coverage  maps  that  carriers  make 
available  to  die  public,  do  carriers  have 
maps  with  more  detailed  coverage 
information  that  are  not  available  to  the 
public?  In  the  alternative,  we  ask 
carriers  to  please  indicate  in  their 
conunents  if  they  do  not  have  such 
maps.  Would  carriers  or  other  parties  be 
willing  to  submit  such  maps  as  part  of 
their  comments? 

12.  Moreover,  carrier  provision  of 
their  publicly-available  coverage  maps 
in  electronic,  geo-referenced  format 
with  clearly-defined  boundary  lines, 
would  enable  the  Commission  to 
examine  more  precisely  the  smaller 
geographic  areas  imderlying  the 
coverage  boundaries,  such  as  zip  code 
areas  or  census  block  groups.  These 
small  geographic  areas  could  therefore 
allow  the  Commission  to  make  more 
accurate  estimates  of  the  population  and 
land  area  covered  by  a  certain  number 
of  carriers  or  Served  by  a  digital 
network. 

13.  In  conducting  our  analysis  of 
service  availability  and  competition,  we 
seek  information  about  the  extent  to 
which  consumers  are  able  to,  and  do, 
purchase  service  plans  from  carriers 
whose  networks  do  not  cover  their 
residential  location  or  billing  address. 
Carriers  frequently  query  potential 
subscribers  about  the  zip  code  of  their 
billing  address.  Should  this  be  taken  as 
an  indication  that  carriers  do  not 
provide  service  to  consumers  whose 
billing  address  zip  codes  are  outside  the 
range  of  the  carriers'  network  coverage 
areas,  even  if  such  consiuners  wish  to 
purchase  service  plems  in  order  use  their 
phones  inside  the  coverage  areas?  To 


what  extent  are  mobile  telephone 
subscribers'  residential  locations  or 
billing  addresses  located  outside  of  their 
carrier's  network  coverage  area?  To. 
what  degree  would  an  analysis  of  the 
population  of  smaller  geographic  areas 
that  underlie  carriers'  network  coverage 
boundaries  imdercount  those 
subscribers?  Furthermore,  would  the 
use  of  other,  smaller  geographic  areas  in 
addition  to  or  in  place  of  coimties  be 
appropriate  in  analyzing  service 
availability?  If  so,  which  areas  would  be 
appropriate?  Do  data  currenUy  exist  on 
this  basis? 

14.  In  order  to  continue  to  improve 
the  accuracy  of  our  analysis,  we  seek 
information  on  whether  carriers  market 
service  to  new  customers  in  all  of  the 
geographic  areas  in  which  they  have 
coverage.  Do  carriers  provide  coverage 
in  certain  areas,  such  as  near  major 
roads,  where  they  do  not  also  market 
service  to  residents?  If  the  latter  is  true, 
oiu'  analysis  could  be  further  improved 
if  carriers  indicated  the  parts  of  their 
coverage  areas  in  which  they  compete  to 
offer  new  service  and  the  parts  that  are 
used  only  to  provide  coverage  to 
traveling  subscribers  based  in  other 
locations.  In  addition  to  employing 
more  accurate  coverage  maps,  in  what 
other  ways  could  oiu  analysis  of  service 
availability  be  improved? 

15.  We  also  seek  data  on  the 
relationship  between  competition  and 
the  availability  of  roaming  for  wireless 
customers.  To  what  extent  do  carriers 
have  agreements  that  enable  their 
customers  to  use  automatic  roaming 
throughout  the  United  States?  Are  there 
geographic  areas  in  which  some  carriers 
do  not  have  automatic  roaming 
agreements?  If  so,  where  cire  those  areas 
and  is  there  any  correlation  to  the 
number  of  wireless  providers  operating 
in  those  areas?  Are  rural  customers 
more  affected  than  non-rural  customers? 
How  many  customers  use  manual 
roaming?  Where  eire  those  customers 
located  when  they  use  manual  roaming, 
and  how  frequent  is  their  usage? 

16.  Finally,  we  seek  comment  on  the 
fact  that  our  service  availability  analysis 
relies  on  information  reported  by 
service  providers,  including  their  news 
releases,  filings  with  the  SEC,  Web  site 
coverage  maps,  and  network  buildout 
notifications  filed  with  the  Commission. 
In  addition,  there  are  independent  web 
sites  and  public  reports  that  include 
some  information  about  service 
coverage  and  dead  zones.  There  are 
risks  to  relying  exclusively  on  data 
supplied  by  parties  with  a  financial 
stie  in  the  use  of  such  data  as  part  of 
Commission  decisions.  Since  we,  in 
some  cases,  report  on  information 
supplied  only  by  one  or  two  sources,  we 
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also  seek  comment  on  ways  of  obtaining 
independent  verification  of  competition 
information  provided  for  the  report. 
Which  independent  sources  can  be 
reliably  used  to  verify  carrier-supplied 
coverage  information?  Do  commenters 
believe  such  verification  is  necessary  in 
analyzing  service  availability  and 
competition? 

17.  In  addition  to  analyzing  service 
availability  by  all  facilities-based  mobile 
telephone  carriers,  previous  CMRS 
Reports  have  discussed  "nationwide" 
mobile  telephone  operators.  Companies 
that  analysts  typically  describe  as  being 
nationwide  offer  service  in  at  least  some 
part  of  the  western,  midwestern,  and 
eastern  United  States.  This  label  does 
not  necessarily  mean  that  the  operator's 
license  areas,  service  areas,  or  pricing 
plans  cover  the  entire  land  area  of  the 
United  States.  The  Seventh  Report  listed 
six  carriers  that  analysts  typically 
describe  as  nationwide  mobile 
telephone  operators,  all  of  which,  with 
their  affiliates  and  partnerships,  have 
licenses  covering  between  230  and  285 
million  people.  We  seek  comment  on 
whether  it  is  appropriate  to  call  these 
similarly  situated  operators 
"nationwide"  mobile  telephone 
operators.  Is  there  other  terminology 
that  would  better  describe  the  carriers 
that  have  a  relatively  large  number  of 
licensed  POPs  and  provide  coverage  in 
multiple  large  regions  of  the  United 
Slfttes? 

iii.  Market  Performance  and  Key  Metrics 

18.  The  CMRS  Reports  have  looked  at 
a  series  of  key  metrics  as  indicators  of 
the  demand  for  and  reliance  on  mobile 
telephone  service.  Examples  of  key 
metrics  employed  in  the  past  include 
the  number  of  subscribers  and 
penetration  rates,  average  minutes  of 
use  per  subscriber  per  month  ("MOUs"), 
average  revenue  per  unit,  and  chum.  In 
addition,  the  CMRS  Reports  look  at  the 
prices  for  mobile  telephone  services, 
including  new  developments  in  pricing 
plans;  the  extent  of  digital  service;  and 
wireless-wireline  competition.  The 
sources  of  data  and  analysis  of  these 
metrics  are  discussed.  Are  there  other 
metrics  or  techniques  that  should  be 
used  to  analyze  competition  in  the 
mobile  telephone  sector?  Are  metrics 
available  on  a  national  and/or  sub- 
national  level?  What  types  of 
conclusions  can  and  caimot  be  drawn 
from  the  current  and  recommended 
metrics?  For  example,  is  service  quality 
related  to  competition?  How  would  the 
Commission  measure  service  quality? 

(a)  Subscribership 

19.  One  of  the  key  metrics  that 
provides  an  indication  of  the  demand 


for  mobile  telephone  service  is  the  total 
niunber  of  subscribers.  Prior  to  the 
Seventh  Report,  the  Commission  relied' 
on  estimated  national  subscribership 
data  from  a  semi-aimual  survey,  started 
in  1985,  conducted  by  the  Cellular 
Telecommunications  and  Internet 
.Association  ("CTIA").  Begiiming  with 
the  Seventh  Report,  however,  the 
■  Commission  was  able  to  estimate  the 
number  of  U.S.  subscribers  using 
information  filed  directly  with  the  FCC. 
This  information,  the  Numbering  Report 
Utilization  /  Forecast  ("NRUF")  data, 
tracks  phone  number  usage  in  the 
United  States.  All  mobile  telephone 
carriers  must  report  to  the  FCC  which  of 
their  phone  numbers  they  have  assigned 
to  end  users,  thereby  permitting  the 
Commission  to  make  an  accurate 
estimate  of  the  total  number  of  mobile 
telephone  subscribers.  As  stated  in  the 
Seventh  Report,  the  Commission  used 
NRUF  data  to  estimate  that  there  were 
128.5  million  subscribers  in  the  United 
States  as  of  December  31,  2001.  The 
CTIA  estimate  for  the  same  time  was 
128.4  million  subscribers. 

20.  We  seek  comment  on  the  use  of 
NRUF  data  to  estimate  the  total  number 
of  U.S.  mobile  telephone  subscribers. 
We  also  seek  comment  on  the  continued 
use  of  CTIA's  estimate  from  its  semi- 
aimual  siu^^ey.  Furthermore,  we  request 
information  from  commenters  on  other 
data  sources  that  are  available  to 
determine  the  number  of  U.S.  mobile 
telephone  subscribers  and  whether 
parties  are  willing  to  provide  the  data. 
In  addition,  we  request  subscribership 
data  that  would  assist  in  a  greater 
understanding  of  the  competitive 
landscape,  such  as  penetration  rates  by 
age  cohorts  or  household  penetration 
rates. 

21.  The  Commission  also  collects 
subscribership  data  as  part  of  the  local 
competition  and  broadband  data 
gathering  program.  Mobile  telephone 
carriers  with  more  than  10,000  facility- 
based  subscribers  in  a  state  are  required 
to  report  their  number  of  subscribers  in 
those  states  twice  a  year  to  the 
Commission.  Using  this  data,  the 
Commission  reported  that  mobile 
telephone  carriers  had  122.4  million 
U.S.  subscribers  as  of  December  31, 
2001.  For  purposes  of  the  Eighth  Report, 
we  seek  comment  on  whether  this  data 
should  be  used  to  draw  any  conclusions 
about  the  mobile  telephone  sector,  or 
whether  it  imdercounts  subscribership 
to  such  a  degree  that  it  should  not  be 
employed  for  such  purposes. 

22.  NRUF  data  is  submitted  to  the 
Commission  on  a  rate  center  basis.  Rate 
center  boundaries  have  in  large  part 
been  determined  by  inciunbent  local 
exchange  carriers  for  their  own  network 


management  purposes.  Because  rate 
center  boundaries  are  relatively  small, 
the  NRUF  data  allows  the  Commission 
to  make  sub-national  or  regional 
estimates  of  mobile  telephone 
subscribership  and  penetration. 
However,  there  are  a  number  of 
disadvantages  associated  with  using 
NRUF  data  for  this  purpose.  First, 
because  CMRS  carriers  have  wide 
latitude  in  chooi^ing  to  which  rate  center 
to  assign  a  phone  number  across  a  large 
geographic  area,  rate  center  boundaries 
are  not  necessarily  indicative  of  where 
a  phone  number  assignee,  and  hence  a 
mobile  telephone  subscriber,  lives, 
works,  or  uses  her  phone.  In  addition, 
rate  center  boundaries  are  not 
coterminous  with  other  boundaries 
frequently  used  in  mobile  telephone 
analyses,  such  as  counties.  Cellular 
Market  Areas  ("CMAs"),  or  BTAs. 
Furthermore,  in  order  to  protect  the 
confidentiality  of  the  companies 
submitting  NRUF  data,  the  Commission 
does  not  report  the  number  of 
subscribers  for  geographic  areas  in 
which  there  are  three  or  fewer  carriers. 

23.  For  purposes  of  the  Seventh 
Report,  the  Commission  chose  to  use 
Economic  Areas  ("EAs")  as  the 
geographic  unit  for  its  sub-national 
subscribership  analysis  using  NRUF 
data,  in  part  because  it  minimized  many 
of  NRUF's  drawbacks,  discussed.  EAs, 
which  are  defined  by  the  Department  of 
Commerce,  consist  of  one  or  more 
economic  nodes  and  the  surrounding 
areas  that  are  economically  related  to 
the  node.  One  of  the  main  factors  in 
determining  the  economic  relationship 
between  the  economic  node(s)  and  the 
surrounding  areas  is  commuting 
patterns,  so  that  each  EA  includes,  as  far 
as  possible,  the  place  of  work  and  the 
place  of  residence  of  its  labor  force. 
Because  EAs  are  large  enough  to  include 
many  rate  centers  and  because  they 
attempt  to  capture  both  the  rate  centers 
in  which  subscribers  have  their 
niunbers  assigned  and  the  larger  area  in 
which  they  use  their  phones,  an  EA- 
based  analysis  minimizes  the  pitfalls  of 
the  NRUF  data  while  still  providing 
useful  sub-national  penetration 
information. 

24.  We  ask  for  comment  on  how  to 
determine  which  geographic  area  or 
areas  should  be  used,  for  purposes  of 
the  Eighth  Report,  to  calculate  mobile 
telephone  subscribership  and 
penetration  rates.  We  request  opinions 
on  the  appropriateness  of  using  EAs  for 
such  calculations.  Would  other 
geographic  areas  be  appropriate  to  use 
in  place  of  or  in  addition  to  EAs,  such 
as  states.  Major  Trading  Areas 
("MTAs"),  BTAs,  CMAs,  or  counUes, 
noting  the  ca\%ats  of  the  NRUF  data 
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discussed?  In  addition,  are  there  other 
ways  to  interpret  existing  national  and 
sub-national  subscribership  data  for 
purposes  of  the  Eighth  Report? 

(b)  Minutes  of  Use 

25.  To  analyze  mobile  telephone 
usage,  the  Commission  has  used  MOUs 
as  a  key  metric  in  the  previous  CMRS 
Reports.  The  Seventh  Report  includes 
MOU  estimates  from  CTIA,  Paul  Kagan 
and  Associates,  and  J.D.  Power  & 
Associates.  All  of  these  sources  showed 
MOUs  increasing  substantially  during 
2001.  We  seek  comment  on  the  use  of 
MOUs  as  an  indicator  of  the  demand  for 
mobile  telephone  services  as  well  as  of 
the  level  of  competition  in  the  mobile 
telephone  sector.  For  pxuposes  of  the 
Eighth  Report,  we  ask  for  comment  on 
the  sources  of  the  MOU  data  presented 
in  the  Seventh  Report  and  request 
additional  MOU  data.  In  addition, 
should  the  Commission  perform  other 
analyses  or  draw  additional  conclusions 
from  new  or  existing  data? 

26.  All  of  the  MOU  sources  presented 
in  the  Seventh  Report  estimate  MOUs 
on  a  national  basis.  In  order  to  increase 
the  granularity  of  our  analysis  for  the 
Eighth  Report,  we  request  data  on 
MOUs  on  a  sub-national  basis  and/or 
broken  down  by  various  demographic 
groups. 

(e)  Average  Revenue  Per  Unit 

27.  Average  monthly  revenue  per 
subscriber,  often  referred  to  as  average 
revenue  per  unit  or  "ARPU",  is  another 
key  metric  presented  in  the  CMRS 
Reports.  One  soiuce  of  this  metric  is  the 
industry-wide  ARPU  figure  reported  by 
CTIA  in  its  semi-annual  mobile 
telephone  survey.  In  addition,  many 
carriers  report  their  individual  ARPU 
figiues  periodically  in  their  SEC  fiUngs. 
We  seek  comment  on  the  use  of  ARPU 
as  a  metric  in  our  analysis  of  the  mobile 
telephone  industry.  Is  ARPU  a  useful 
metric  when  analyzing  competition?  Is 
there  a  link  between  changes  in  ARPU 
and  changes  in  competition?  Is 
additional  ARPU  data  available  that 
should  be  considered,  in  particular  data 
depicting  whether  and  how  ARPU 
varies  by  region  and/or  demographic 
group?  Are  there  additional  analyses 
that  can  be  performed  or  conclusions 
that  can  be  drawn  in  the  Eighth  Report 
from  new  or  existing  data? 

28.  CTIA  reported  that  ARPU 
declined  almost  continuously  from  1987 
to  1999,  going  from  a  peak  of  $98.02  in 
December  1988  to  a  low  of  $39.43  in 
December  1998.  However,  since  1999, 
ARPU  has  been  increasing,  rising  to 
$47.37  in  December  2001.  The  Seventh 
Report  concluded  that  the  growth  in 
ARPU  might  be  the  result  ST  a  variety  of 


factors,  including  increased  usage 
offsetting  per-minute  price  declines,  as 
well  as  the  adoption  of  higher-priced 
monthly  calling  plans  by  consumers. 
We  request  from  commenters  additional 
input  on  the  possible  causes  for  the 
recent  rise  in  ARPU,  as  well  as 
additional  data  that  may  support 
various  hypotheses.  What  role,  if  any, 
do  changes  in  ARPU  have  on 
competition? 

(d)  Chum 

29.  Churn,  a  fourth  key  metric  used  in 
the  CMRS  Reports,  refers  to  the  number 
of  customers  an  operator  loses  over  a 
given  period  of  time.  The  Seventh 
Report  discussed  chum  estimates  from 
Merrill  Lynch,  Salomon  Smith  Bamey, 
and  Telephia.  Some  of  data  included  in 
these  sources  is  reported  by  carriers, 
many  of  whom  reveal  their  chum  rates 
periodically  in  their  SEC  filings.  Are 
there  other  sources  of  chiun  data 
available  that  should  be  included  in  the 
Eighth  Report? 

30.  We  seek  comment  on  the  use  of 
churn  rates  as  a  tool  in  ovu  analysis  of 
the  mobile  telephone  industry, 
including  to  what  extent  churn  rates  are 
a  reflection  of  competition  in  this 
industry.  We  ask  if  there  are  additional 
analyses  that  can  be  performed  or 
conclusions  that  can  be  drawn  from 
chiuTi  data  in  the  Eighth  Report.  Do 
commenters  believe  the  chum  data  we 
have  included  in  previous  reports  is 
reliable? 

31.  The  Telephia  data  presented  in 
the  Seventh  Report  included  estimates 
of  churn  for  selected  metropolitan  areas 
including  Chicago,  Los  Angeles,  New 
York,  San  Francisco,  and  Washington 
D.C.  To  improve  oiu-  analysis  of  the 
mobile  telephone  industry  in  the  Eighth 
Report,  we  request  additional  sub- 
national  or  regional  chiun  data,  as  well 
as  chum  data  by  demographic  groups. 

iv.  Pricing  Data  and  Trends 

32.  The  Seventh  Report  contained 
pricing  data  from  a  series  of  sources,  all 
of  which  indicated  that  the  average 
price  of  mobile  telephone  service  has 
been  decreasing  over  time.  The  Seventh 
Report  cited  information  from  the  U.S. 
Department  of  Labor's  Bureau  of  Labor 
Statistics  ("BLS"),  Econ  One,  and  trends 
based  on  CTL\  data.  Using  CTIA  data, 
we  calculated  a  national  average  of 
revenue  per  minute  ("RPM")  by 
dividing  ARPU  by  MOUs.  We  used  this 
RPM  figiue  as  an  estimate  of  the  average 
price  per  minute  of  mobile  telephone 
service.  RPM  has  been  declining  every 
year  since  1995.  BLS  began  reporting  a 
cellular  telephone  component  of  the 
Consumer  Ptice  Index  ("CPI")  in 
December  1997  ("cellular  CPI").  The 


cellular  CPI  decreased  5.5  percent 
during  2001,  and  32.8  percent  between 
1997  and  2001.  The  CPI,  which  includes 
the  cellular  CPI,  represents 
approximately  87  percent  of  the  U.S. 
population,  and  includes  expenditure 
pattems  of  some  of  the  rural 
populations.  Do  conunenters  believe  the 
cellular  CPI  should  be  considered 
representative  of  national  pricing 
trends?  In  contrast  to  our  estimate  of 
RPM  and  BLS's  cellular  CPI,  which 
attempt  to  captiu-e  national  pricing 
trends,  Econ  One  analyzes  pricing  plans 
for  the  top  25  U.S.  cities.  The  firm  also 
calculates  the  average  price  of  service 
across  four  different  monthly  usage 
levels  and  derives,  from  that  data,  an 
average  for  all  users.  Econ  One  found 
that  the  average  price  of  service  (across 
all  usage  levels  and  25  cities)  declined 
7.3  percent  during  2001,  following  a  6.9 
percent  decline  in  2000. 

33.  We  seek  conunent  on  the  use  of 
these  various  pricing  estimates  as  a  tool 
in  our  analysis  of  the  mobile  telephone 
industry,  including  to  what  extent  price 
decreases  are  evidence  of  competition  in 
the  mobile  telephone  sector.  We  ask  for 
feedback  on  the  sources  of  the  pricing 
data  used  in  the  Seventh  Report  and 
request  additional  national  and  sub- 
national  pricing  data  for  the  Eighth 
Report.  Are  there  additional  analyses 
that  can  be  performed  or  conclusions 
that  can  be  drawn  frxjm  new  or  existing 
pricing  data? 

34.  The  CMRS  Reports  have  also 
examined  new  types  of  pricing  plans 
introduced  diuing  the  past  year  in  order 
to  report  on  major  developments  in  the 
industry  and  to  assess  the  new  plans' 
impact  on  competition.  To  what  extent 
do  new  types  of  pricing  plans  both 
reflect  a  competitive  industry  and 
stimulate  competition  among  providers? 
What  are  the  major  innovations  that 
have  occurred  with  pricing  plans  since 
the  Seventh  Report? 

35.  We  seek  information  on  which 
carriers  offer  nationwide  pricing  plans, 
particularly  those  that  are  not  typically 
described  as  being  nationwide 
operators,  and  request  descriptions  of 
the  terms  of  such  plans.  We  ask  carriers 
that  offer  nationwide  pricing  plans 
whether  they  offer  the  same  rates  and 
terms  to  consumers  throughout  all  parts 
of  the  country  where  they  offer  such 
plans,  including  Alaska,  Hawaii,  and 
Puerto  Rico.  Furthermore,  do  carriers 
charge  different  prices — ^both  monthly 
and  per  minute — or  offer  different  terms 
for  their  local  and  regional  plans  across 
the  various  areas  that  they  serve?  If  so, 
are  these  geographic  variations 
substantial,  and  what  are  the  major 
reasons  for  such  variations? 
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36.  Is  pricing  data  available  on 
whether  certain  types  of  pricing  plans 
are  associated  with  specific 
demographic  cohorts  or  types  of  users? 
For  example,  do  subscribers  with  lower 
personal  or  household  incomes  tend  to 
purchase  pricing  plans  with  lower 
monthly  fees?  Are  particular  plans 
associated  with  teenagers  or  college 
students?  Are  prepaid  services  used  by 
a  group  of  consumers  with  similar 
characteristics?  Have  the  introduction  of 
new  types  of  pricing  plans  increased 
mobile  telephone  penetration  among 
specific  demographic  groups  or  in 
certain  geographic  areas? 

V.  Geographic  Comparisons:  Urban 
versus  Rural 

37.  Since  the  release  of  the  Sixth 
Report,  the  Commission  has  attempted 
to  obtain  a  better  understanding  of  the 
state  of  competition  below  the  national 
level,  in  particular  in  rural  areas.  To 
begin  with,  we  ask  commenters  to 
address  whether  an  urban/rural 
distinction  is  meaningful  in  the  context 
of  mobile  telephone  service,  given  the 
varying  types  of  geographic  areas  in 
which  consumers  use  their  mobile 
phones  and  carriers  offer  plans. 

38.  To  the  extent  that  it  is  meaningful 
to  analyze  mobile  telephone  service 
?ivailability  in  nual  areas,  we  seek 
comment  on  how  best  to  determine 
whether  competition  has  developed 
successfully  in  rural  areas.  We  invite 
parties  to  comment  on  what  data  is 
available  to  address  this  issue  and 
whether  they  believe  there  is 
meaningful  competition  among  mobile 
telephone  providers  in  riual  areas. 

39.  The  primary  difficulty  for  the 
Commission  in  examining  the  state  of 
competition  in  rural  areas  has  been  the 
lack  of  sub-national  data.  Prior  to  the 
release  of  the  Seventh  Report,  the 
Commission  held  a  Public  Fonun  to 
gather  more  insights  into  and  data  about 
CMRS  service  availability  in  rural  areas. 
Much  of  the  information  gathered  was 
anecdotal.  Therefore,  additional  data  is 
needed,  and  we  seek  comment  and 
information  on  three  topics  related  to 
mobile  telephone  service  availability  in 
rural  areas:  (i)  the  definition  of  rural,  (ii) 
service  availability  and  network 
deployment,  and  (iii)  market 
performance  and  key  metrics. 

40.  Do  services,  pricing  plans,  and 
technologies  differ  between  rural  areas 
and  urban  areas?  Do  the  providers  who 
serve  both  areas  offer  the  same  products 
and  prices  in  each  type  of  area? 

(a)  Definition  of  Rural 

41.  In  order  to  analyze  mobile 
telephone  service  availability  and 
competition  in  nual  areas,  it  is 


necessary  to  first  define  what 
geographic  area(s)  constitutes  "rural." 
The  federal  govenunent  has  multiple 
ways  of  defining  rural,  reflecting  the 
multiple  purposes  for  which  the 
definitions  are  used.  The  Commission 
has  used  Rural  Service  Areas  ("RSAs") 
to  define  "rural"  in  certain  instances.  In 
the  CMRS  spectrum  cap  proceeding,  the 
Commission  designated  RSAs  as  rural 
areas  and  stated,  "Other  market 
designations  used  by  the  Commission 
for  CMRS,  such  as  [EAs],  combine 
urbanized  and  rural  areas,  while  MSAs 
and  RSAs  are  defined  expressly  to 
distinguish  between  rural  and  urban 
areas . ' '  Since  passage  of  the 
Telecommimications  Act  of  1996,  the  " 
Conunission  generally  has  used  the 
statutory  definition  to  determine  which 
local  exchange  carriers  can  be  classified 
as  rural  telephone  companies.  That 
definition  uses  a  range  of  standards 
including  the  population  of  a 
jurisdiction  and  the  number  of  access 
lines  serving  communities  of  various 
sizes. 

42.  In  the  Seventh  Report,  we  used 
three  different  proxy  definitions  of  nual 
for  purposes  of  analyzing  the  average 
number  of  competitors  in  rural  versus 
non-rural  counties.  We  compared  the 
number  competitors  in  (i)  RSA  counties 
versus  MSA  counties,  (ii)  non-nodal  EA 
counties  versus  nodal  EA  counties,  and 
(iii)  counties  with  population  densities 
below  100  persons  per  square  mile 
versus  those  with  population  densities 
above  100  persons  per  square  mile. 

43.  We  request  comment  on  whether 
and  how  the  Commission  should  define 
rural  for  purposes  of  the  Eighth  Report. 
What  elements  should  the  Commission 
consider  when  defining  "rural"?  Should 
there  be  a  single  delineation  between 
nual  and  non-rural  areas,  or  should 
rural  be  defined  on  a  continuum?  For 
example,  should  the  Eighth  Report 
define  different  degrees  of  "ruralness" 
based  on  population  density? 

(b)  Rural  Service  Availability 

44.  As  mentioned,  the  Commission 
analyzed  service  availability  in  rural 
areas  in  the  Seventh  Report  using  three 
diff^erent  proxy  definitions  for  nu-al.  The 
analysis  resulted  in  similar  results  for 
each  definition.  Non-nual  counties  had 
an  average  of  5.5  to  5.7  service 
providers,  while  nual  counties  had  an 
average  of  3.1  to  3.3  competitors.  We  ask 
whether  the  existence  of  fewer  facilities- 
based  providers  in  rural  areas 
necessarily  indicates  the  existence  of 
less  meaningful  competition  in  these 
areas. 

45.  When  examining  service 
availability  in  rural  areas,  should  the 
Commission  continue  to  use  multiple 


definitions  of  rural  for  purposes  of  the 
Eighth  Report?  Were  the  three 
definitions  employed  in  the  Seventh 
Report  appropriate  proxies  to  use  in 
assessing  competition  in  rural  areas? 
Are  there  other  geographic  definitions 
that  should  be  employed  in  the  Eighth 
Report?  Is  data  available  that  would 
allow  an  analysis  using  other 
definitions? 

46.  In  addition  to  addressing  rural 
issues  generally,  we  also  take  this 
opportunity  to  focus  on  access  to 
teleconununications  services  by 
individuals  living  on  tribal  lands.  In  our 
Report  and  Order  implementing  auction 
bidding  credits  for  those  who  commit  to 
serving  federally-recognized  tribal 
lands,  we  noted  that  communities  on 
tribal  lands  have  had  less  access  to 
telecommunications  services  than  any 
other  segment  of  the  U.S.  population. 
According  to  the  1990  Census,  only  53 
percent  of  those  living  on  tribal  lands 
had  basic  telephone  service,  as  opposed 
to  94  percent  for  the  United  States  as  a 
whole.  Further,  a  1999  study 
commissioned  by  the  U.S.  Department 
of  Commerce's  Economic  Development 
Administration  found  that  the  average 
penetration  rate  for  basic  telephone 
service  on  reservation  and  trust  lands  in 
rural  areas  was  just  39  percent. 
Therefore,  it  may  be  appropriate  to 
examine  closely  the  state  of 
telecommunications  access  not  only  in 
rural  areas,  but  more  specifically  on 
tribal  lands. 

47.  We  seek  comment  on  whether  the 
Eighth  Report  should  specifically 
address  the  state  of  mobile  telephone 
competition  on  tribal  lands.  If  so,  what 
issues  are  present  on  tribal  lands  that 
warrant  separate  consideration  ft-om 
other  rural  areas  with  similar 
population  levels?  In  examining 
services  available  on  tribal  lands, 
should  we  limit  our  consideration  to 
services  available  to  individuals  who 
live  within  federally-recognized  tribal 
lands,  or  should  we  also  include  other 
nearby  areas  where  Native  Americans 
may  live?  If  so,  we  ask  that  commenters 
provide  details  regarding  which  areas 
should  be  included  in  our  discussion, 
and  provide  information  or  information 
sources  for  obtaining  sufficienUy 
granular  data  about  services  in  such 
areas. 


f 


(c)  Rural  Metrics 

48.  As  discussed,  the  CMRS  Reports 
have  looked  at  key  metrics  as  indicators 
of  the  demand  for  mobile  telephone 
service  and  competition  among  mobile 
telephone  providers.  These  metrics 
include  the  number  of  subscribers, 
MOUs,  ARPU,  churn,  and  pricing  data. 
Historically,  all  of  these  metrics  have 
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been  presented  on  a  national  basis, 
although  sub-national  subscribership 
and  pricing  data  were  included  in  the 
Seventh  Report.  Furthermore,  we  have 
requested  sub-national  or  regional  data 
for  all  of  these  metrics  in  sections 
II.A.iii.  and  II.A.iv.,  supra. 

49.  At  this  point,  we  request  data  for 
all  of  these  metrics  on  a  sub-national 
level  and  ask  what  the  data  show  about 
differences  between  urban  and  rural 
areas  in  terms  of  demand  and 
competition.  Does  information  currently 
exist  demonstrating  differences  in 
subscribership,  MOUs,  ARPU,  churn, 
and  prices  in  urban  versus  rural  areas? 
If  so,  would  commenters  be  willing  to 
provide  such  information? 

50.  Beginning  with  the  Seventh 
Report,  we  presented  subscribership 
figvues  on  an  EA  basis  using  NRUF  data. 
Should  the  Commission  use  NRUF  data 
to  determine  subscribership  and 
penetration  rates  in  rural  areas,  however 
they  may  be  defined?  Would  the  NRUF 
data  be  able  to  provide  accurate  and 
meaningful  statistics  on  rural 
subscribership  given  the  limitations  of 
the  data  discussed?  Are  there  other 
sources  of  information  that  could  be 
used  to  determine  the  number  of 
subscribers  and  penetration  rates  in 
rural  areas? 

51.  The  Commission  knows  of  few 
studies  that  have  been  done  comparing 
mobile  telephone  pricing  in  urban 
versus  rurd  areas.  However,  Econ  One 
has  completed  one  study,  which  it 
presented  at  the  Public  Forum  £uid 
which  we  included  in  the  Seventh 
Report,  that  compared  pricing  in  the  25 
largest  U.S.  cities  (with  an  average 
population  of  4.4  million)  with  25 
randomly-selected  towns  or  cities  (with 
an  average  population  of  95,611)  located 
in  RSAs.  For  purposes  of  its  analysis, 
Econ  One  considered  the  towns  or  cities 
located  in  an  RSA  to  be  rural  areas.  The 
company  reported  very  similar  pricing 
in  these  two  groups  of  cities.  However, 
while  the  mean  prices  for  monthly 
service  in  urban  and  rural  areas  were 
similar,  there  was  a  wider  range  of 
prices  in  nu-al  areas  than  in  urban  areas. 
We  ask  for  additional  information  on 
whether  there  are  meaningful  pricing 
differences  between  urban  and  nu-al 
areas.  To  the  extent  that  such 
differences  exist,  what  are  the  reasons 
for  such  differences?  Should  additional 
analyses  on  the  differences  between 
urban  and  rural  mobile  telephone 
pricing  be  performed?  What  additional 
conclusions  can  be  drawn,  and  what  are 
the  limitations  of  those  conclusions? 

52.  Finally,  to  what  extent  do 
nationwide  carriers  affect  prices  and 
competition  in  nual  areas,  even  if  such 
carriers  do  not  offer  service  in  those 


areas?  Do^these  carriers  create  the  same 
competitive  pressures  in  rural  areas  that 
they  do  in  urban  areas? 

vi.  Wireless-Wireline  Competition 

53.  Mobile  telephone  service  has  been 
considered  both  a  complement  to  and  a 
substitute  for  wireline  services. 
Historically,  most  consumers  used  their 
mobile  phones  as  a  mobile  complement 
to  their  wireline  phones  by  using  their 
mobile  handsets  only  when  away  from 
their  homes  or  places  of  work.  However, 
as  noted  in  the  Seventh  Report,  an 
estimated  3  to  5  percent  of  consiuners 
have  ""cut  the  cord,"  meaning  they  do 
not  subscribe  to  wireline  phone  service. 
The  Seventh  Report  included 
information  about  consumers  who 
consider  their  mobile  phones  their 
primary  phone  but  may  still  continue  to 
have  a  wireline  phone.  Moreover,  the 
Seventh  Report  noted  that,  due  to  the 
fact  that  several  mobile  telephone 
packages  have  extensive  local  service 
areas  and/or  include  free  long  distance, 
many  consiuners  now  use  their  mobile 
phones  instead  of  their  wireline  phones 
to  make  "long  distance"  calls. 

54.  In  order  to  track  and  analyze 
competition  between  mobile  telephone 
and  wireline  services  more  effectively, 
we  request  data  on  (i)  The  number  of 
mobile  telephone  subscribers  who  do 
not  subscribe  to  residential  wireline 
service,  (ii)  the  percentage  of 
consumers'  total  monthly  voice 
communication  minutes  that  are  made 
from  mobile  phones,  (iii)  the  percentage 
of  consumers'  total  monthly  long 
distance  minutes  that  are  made  from 
mobile  phones,  (iv)  the  percentage  of 
mobile  telephone  subscribers'  calls  and 
minutes  that  occur  in  their  homes  using 
their  mobile  phones,  (v)  the  percentage 
of  both  mobile  telephone  and  wireline 
calls  and  minutes  that  terminate  on 
mobile  phones,  and  (vi)  demographic 
data  on  which  groups  of  consumers 
have  allocated  a  substantial  portion  of 
their  voice  communications  to  mobile 
telephone  service.  Should  the 
Commission  gather  additional  data, 
perform  additional  analyses,  or  draw 
new  conclusions  on  wireless-wireline 
competition? 

55.  The  CMRS  Reports  have  also 
discussed  the  effects  of  mobile 
telephone  service  on  the  operational 
and  financial  results  of  companies  that 
offer  wireline  services.  Such  effects  . 
include  a  decrease  in  the  number  of 
residential  access  lines,  a  drop  in  long 
distance  revenues,  and  a  decline  in 
payphone  profits.  To  what  extent  is  the 
increase  in  mobile  telephone  usage  a 
major  cause  of  these  developments,  and 
why?  Given  these  developments,  we  ask 
for  comment  on  the  extent  to  which 


mobile  telephone  service  competes  with 
wireline  service.  What  other  effects  has 
mobile  telephone  service  had  on  the 
provision  of  other  telecommunications 
services  by  other  service  providers? 
What  new  developments  in  wireless- 
wireline  competition  have  occurred 
since  the  Seventh  Report?  What  are  the 
major  reasons  for  these  developments? 

vii.  Satellite  Operators 

56.  Satellite  operators  offer  mobile 
telephone  services  which,  from  a 
consumer's  point  of  view,  have  many  of 
the  same  characteristics  as  terrestrial- 
based  mobile  telephone  services.  At 
least  four  carriers  currently  provide 
mobile  satellite  services  ("MSS")  in  the 
United  States:  Globalstar 
Telecommunications  LTD,  Iridium 
Satellite  LLC,  Inmarsat  Limited,  and 
Mobile  Satellite  Ventures.  We  request 
that  these  carriers  submit  as  part  of  their 
comments  information  detailing  the 
geographic  areas  of  the  United  States  in 
which  they  provide  coverage  as  well  as 
those  areas  in  which  they  offer  service 
to  new  customers.  Taking  into  account 
such  information  on  MSS  service 
availability,  we  seek  comment  on  the  ' 
extent  of  competition  among  MSS 
providers.  To  what  extent  do  MSS 
providers  compete  with  terrestrial-based 
mobile  telephone  providers?  Are  MSS 
services  substitutes  for  terrestrial-based 
mobile  telephone  and  data  services? 
Should  MSS  providers  be  considered  an 
additional  service  provider  in  the 
analysis  of  service  availability  in  the 
Eighth  Report,  or  do  they  offer  services 
that  generally  are  not  substitutes  for 
services  provided  by  terrestrial  CMRS 
carriers,  even  though  they  fall  under  the 
legal  umbrella  of  CMRS? 

viii.  Resellers 

57.  Resellers  offer  service  to 
consumers  by  purchasing  airtime  at 
wholesale  rates  from  facilities-based 
providers  and  reselling  it  at  retail  prices. 
According  to  information  provided  to 
the  Commission  in  its  ongoing  local 
competition  and  broadband  data 
gathering  program,  the  resale  sector 
accounted  for  approximately  5  percent 
of  all  mobile  telephone  subscribers  as  of 
December  2001.  To  what  extent  are 
resellers  creating  competitive  pressiues 
in  the  mobile  telephone  sector?  In  2002, 
WorldCom,  which  claimed  to  be  the 
largest  reseller  of  post-paid  wireless 
service  the  United  States,  announced 
that  was  abandoning  the  resale  business. 
Who  are  the  remaining  major  resellers? 
How  many  subscribers  do  they  have? 
From  a  consumer  perspective,  what  are 
the  benefits  of  buying  from  a  reseller 
versus  a  facilities-based  provider?  Are 
resellers  selling  to  specific  demographic 
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segments?  The  Seventh  Report  discusses 
"mobile  virtual  network  operators" 
("MVNOs")  that  are  a  type  of  reseller 
that  focuses  on  brand  development, 
with  the  intent  to  offer  a  niche  product 
and  to  have  better  customer  retention. 
An  example  of  an  MVNO  is  Virgin 
Group  LLC  ("Virgin").  Virgin  has  an 
arrangement  with  Sprint  PCS  whereby 
Virgin  markets  prepaid  mobile 
telephone  service  using  Sprint  PCS's 
network.  We  ask  for  conunent  on  how 
this  resale  model  has  affected  the 
provision  of  resale  services.  We  also  ask 
for  information  about  companies  that 
have  employed  the  MVNO  resale  model 
since  the  Seventh  Report. 

ix.  International  Developments 

58.  The  Seventh  Report  compared  the 
mobile  telephone  sectors  in  the  United 
States,  Western  Europe,  and  parts  of  the 
Asia-Pacific  by  examining  a  number  of 
performance  measures,  including 
penetration  levels,  subscriber  growth, 
MOUs,  and  pricing.  The  scope  of 
international  comparisons  in  the 
Seventh  Report  and  previous  CMRS 
Reports  has  been  constrained  by  the 
availability  of  comparable  international 
data.  For  the  purposes  of  the  Eighth 
Report,  we  seek  data  to  update  and 
possibly  expand  upon  these 
international  comparisons. 

59.  The  international  comparisons  in 
the  Seventh  Report  were  based  on 
various  soiux;es  of  data  that  were 
generally  current  as  of  the  second  half 
of  2001.  We  request  suggestions  on 
sources  of  data  for  updating 
international  comparisons  of 
penetration  levels,  subscriber  growth, 
and  usage  for  the  year  2002.  , 

60.  The  Seventh  Report  used 
Organization  for  Economic  Co- 
operation and  Development  ("OECD")/ 
Teligen  mobile  service  baskets  and 
revenue  per  minute  ("RPM")  estimates 
to  compare  mobile  telephone  pricing  in 
the  United  States,  Canada,  and  parts  of 
Western  Europe  and  the  Asia-Pacific. 
We  request  recommendations  on 
alternative  methods  of  comparing 
mobile  telephone  pricing  in  different 
ooimtries  and  associated  sources  of  data. 
We  also  seek  suggestions  on  sources  of 
data  for  updating  the  international 
comparison  of  RPM. 

61.  We  also  invite  suggestions  on 
additional  performance  measiues  and 
associated  data  sources  for  comparing 
the  U.S.  mobile  telephone  sector  with 
those  in  other  countries. 


B.  Competition  in  the  Mobile  Data 
Sector 

i.  Introduction 

62.  For  purposes  of  its  CMRS  Reports, 
the  Commission  considers  mobile  data 
to  be  the  delivery  of  non-voice 
information  to  a  mobile  device.  Two- 
way  mobile  data  services  include  not 
only  the  ability  to  receive  non-voice 
information  on  an  end-user  device  but 
the  ability  to  send  it  from  an  end-user 
device  to  another  mobile  or  landline 
device  using  wireless  technology.  The 
Seventh  Report  concluded  that 
competition  within  the  mobile  data 
sector  is  developing  successfully,  as 
evidenced  by  the  multitude  of  dynamic 
services,  service  packages,  and  pricing 
plans  available  to  consmners  from  a 
variety  of  providers. 

63.  For  purposes  of  the  Eighth  Report, 
we  seek  information  on  the  significant 
changes  and  developments  that  have 
occurred  in  the  mobile  data  industry 
since  the  publication  of  the  Seventh 
Report.  Do  commenters  believe  that 
competition  is  continuing  to  develop 
successfully  within  the  mobile  data 
sector? 

64.  In  analyzing  competition  within 
the  mobile  data  industry,  it  is  necessary 
to  consider  the  relationship  between 
mobile  data  and  mobile  telephone 
service.  Both  services  are  offered  by 
many  of  the  same  providers  using  the 
same  networks  and  end  user  devices, 
yet  differences  in  the  nature  of  the  two 
services  exist.  Hence,  to  what  extent  are 
the  mobile  data  and  mobile  telephone 
sectors  separate,  and  to  what  extent  are 
they  converging? 

65.  Related  to  this  issue  of 
convergence,  the  Seventh  Report 
discussed  the  emergence  of  smartphone 
devices  during  2001  and  2002  that 
combine  the  organization  and  data- 
centric  features  of  personal  digital 
assistants  ("PDAs")  with  the  voice 
capabilities  of  mobile  telephones.  We 
seek  comment  on  the  extent  to  which 
the  emergence  of  smartphones  has 
signified  a  convergence  between  mobile 
data  and  mobile  telephone  service,  and 
we  seek  data  on  the  growth  in  the 
number  of  users  of  these  devices.  How 
many  smartphones  have  been  sold  in 
the  United  States?  What  types  of 
consumers  purchase  smartphones? 
What  are  the  featines  and  capabilities  of 
the  various  devices?  Finally,  have  there 
been  any  new  developments  related  to 
smartphones  since  the  Seventh  Report? 

ii.  Services  &  Content 

66.  The  Seventh  Report  described 
three  general  categories  of  mobile  data 
providers  and  their  corresponding 
devices:  (i)  mobile  telephone  operators 


offering  services  primarily  on  mobile 
telephone  handsets,  (ii)  providers  of 
mobile  data  access  to  handheld  PDA 
devices  and  laptop  computers,  and  (iii) 
paging  carriers  offering  services  on 
pagers  and  two-way  messaging  devices; 
However,  in  analyzing  subsectors 
within  the  mobile  data  industry,  for 
several  reasons  we  have  found  it  most 
effective  to  segregate  the  industry  not 
along  the  lines  of  devices,  spectrum 
bands,  or  network  technologies,  but 
instead  along  the  lines  of  the  types  o£ 
services  available  to  consumers.  First, 
the  types  of  mobile  data  services 
available  to  consumers  have  become 
increasingly  similar  across  devices. 
Many  of  the  same  mobile  data  services 
are  available  on  mobile  telephone 
handsets,  PDAs,  smartphones,  and 
laptop  computers.  With  the  exception  of 
traditional  one-way  pagers,  most  mobile 
data  devices  have  the  ability  to  offer 
some  form  of  text  messaging,  web 
browsing,  and  e-mail  access.  Second, 
carriers  use  a  variety  of  different 
spectrum  bands — including  broadband 
PCS,  cellular,  and  SMR — and  a  variety 
of  different  network  technologies — 
including  CDMA,  GSM,  cdma2000 
IxRTT  ("IxRTT"),  and  General  Packet 
Radio  Service  ("GPRS") — to  provide 
many  of  the  same  mobile  data  services. 

67.  The  types  of  services  discussed  in 
the  Seventh  Report  include:  Paging, 
Short  Messaging  Service  ("SMS")  and 
instant  messaging  ("IM"),  web 
browsing,  e-mail  and  corporate  server 

'  access,  location-based  services,  and 
short  range  data  transmissions.  Are 
there  additional  categories  that  should 
be  analyzed  in  the  Eighth  Report?  What 
new  and  innovative  services  are  mobile 
data  providers  offering?  In  addition,  we 
seek  comment  on  the  extent  to  which 
mobile  data  servites  are  substitutes  for 
or  complements  of  one  another?  For 
example,  do  messaging  services 
compete  with  e-mail  services?  Are  web 
browsing  services  a  complement  to  e- 
mail  access?  Which  services  are  most 
often  bundled  together,  and  why? 

68.  In  addition  to  seeking  data  on  the 
level  of  competition  among  different 
mobile  data  services,  we  request 
information  on  the  extent  to  which 
mobile  data  services  compete  with  data 
services  offered  through  wireline 
devices.  For  example,  have  mobile  e-   • 
mail  services  been  a  substitute  for  e- 
mail  access  on  a  personal  computer 
offered  through  a  dial-up.  Digital 
Subscriber  Line  ("DSL"),  or  cable 
modem  connection? 

69.  Furthermore,  we  request  data  on 
the  grov^rth  and  success  of  the  various 
mobile  data  services.  Which  services  are 
most  popular  with  consumers  and  have 
the  highest  adoption  rates?  In  what 
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ways  do  services  offered  over  IxRTT 
and  GPRS  networks  differ  from  those 
offered  over  2G  networks? 

70.  In  addition  to  requesting  comment 
on  mobile  data  services  generally  and 
the  economic  relationship  between 
these  services,  we  also  seek  information 
related  to  specific  mobile  data  services. 

(a)  Paging 

71.  Traditional  paging  service  consists 
of  a  one-way  data  communication  sent 
to  a  mobile  device  that  alerts  the  user 
when  it  arrives.  The  commimication 
usually  consists  of  a  phone  number  for 
the  user  to  call,  but  could  also  contain 

a  short  text  message  or  information 
update.  As  discussed  in  the  various 
CMRS  Reports,  the  number  of 
subscribers  to  traditional  one-way 
paging  services  has  been  declining  over 
the  past  few  years.  In  addition,  all  of  the 
major  paging  carriers  have  filed  for 
bankruptcy  reorganization  over  the  past 
two  years.  Do  commenters  foresee 
continued  demand  for  one-way  paging 
services?  If  so,  who  are  the  major 
purchasers  of  one-way  paging  services? 
What  specific  advantages  do  one-way 
paging  services  offer  for  these 
consumers  versus  other  services?  How 
many  paging  subscribers  also  own  a 
mobile  telephone? 

(b)  Web  Content 

72.  As  explained  in  the  Sixth  and 
Seventh  Reports,  mobile  web  browsing 
services  allow  users  to  access  content 
from  the  World  Wide  Web  on  a  mobile 
device.  The  web  browsing  services 
offered  can  vary  by  provider  and  by 
device  in  both  the  type  and  amount  of 
content  that  users  can  receive.  For 
example,  mobile  web  subscribers  using 
laptops  may  be  able  to  connect  to  any 
web  page  and  view  graphical  content, 
while  users  accessing  the  web  from  a 
mobile  telephone  handset  may  be  able 
to  view  only  a  limited  number  of  text- 
based  web  pages  that  have  been 
redesigned  for  mobile  devices. 
Furthermore,  some  carriers  limit  the 
web  sites  that  users  can  access  to  those 
with  which  they  have  a  content 
agreement. 

73.  We  invite  commenters  to  address 
the  extent  to  which  users  have  a  choice 
of  which  content  they  receive.  Can  users 
of  mobile  web  services  access  any  web 
site,  only  those  have  been  re-designed 
for  access  on  mobile  device,  or  only 
those  with  whom  the  carrier  has  a 
content  agreement?  Approximately  how 
many  web  sites  have  been  specially 
designed  for  use  on  a  mobile  device? 

74.  Have  there  been  any  notable 
technological  developments  in  the  past 
year  that  have  facilitated  a  greater 


availability  of  mobile  web  browsing 
services? 

(c)  Text  Messaging 

75.  As  mentioned  in  the  Seventh 
Report,  SMS  provides  the  ability  for 
users  to  send  and  receive  text  messages 
to  and  from  mobile  devices  with 
maximum  message  length  ranging  from 
120  to  500  characters.  We  seek  data  on 
the  growth  rate  of  SMS  in  the  United 
States  over  the  past  several  months. 
How  many  SMS  messages  have  been 
sent  in  the  United  States  over  time? 

76.  Furthermore,  as  of  mid-2002,  most 
of  the  major  mobile  telephone  carriers 
had  introduced  the  ability  to  exchange 
text  messages  with  subscribers  on  other 
carriers'  networks.  We  seek  information 
on  how  this  intercarrier  interoperability 
has  affected  SMS  adoption  rates  and  the 
volume  of  SMS  traffic. 

77.  In  addition  to  offering  SMS,  some 
carriers  offer  IM  services.  Instant 
messaging  services,  such  as  AOL  Instant 
Messenger  ("AIM")  and  MSN 
Messenger,  enable  users  to  send  and 
receive  messages  within  a  community  of 
users,  creating  a  chat-style  atmosphere, 
whereas  SMS  is  a  communication 
between  two  individuals.  From  their 
mobile  devices,  AIM  users  are  able  to 
tell  whether  or  not  someone  from  their 
"buddy  list" — a  list  of  other  AIM  users 
with  whom  the  initial  user 
communicates — is  online.  In  addition, 
AIM  users  can  communicate  with  their 
buddies  regardless  of  whether  they  are 
on  a  desktop  computer  or  a  mobile 
telephone.  AT&T  Wireless,  Sprint  PCS, 
T-Mobile,  and  Palm  have  offered  AIM  to 
their  users,  while  Verizon  Wireless  and 
Cingular  Wireless  have  offered  MSN 
Messenger.  Unlike  with  SMS,  open 
access  or  interprovider  interoperability 
is  not  available  with  IM  services;  AIM 
users  cannot  exchange  messages  with 
users  of  MSN  Messenger.  To  what 
extent  have  these  access  and 
interoperability  issues  affected  demand 
for  instant  messaging  services  in  the 
mobile  data  sector? 

78.  As  mentioned,  the  Commission 
invites  comment  of  the  extent  to  which 
the  various  mobile  data  services 
compete  with  each  other.  In  particular, 
we  ask  to  what  extent  text  messaging 
and  e-mail  are  substitutes  for  each  other. 
In  what  ways  do  the  features  and 
capabilities  of  the  two  services  vary? 

(d)  E-mail  and  Corporate  Server  Access 

79.  As  discussed  in  the  Seventh 
Report,  a  variety  of  services  are 
available  to  consumers  that  allow  them 
to  receive  e-mail  messages  while  mobile 
from  an  existing  home-  or  work-based  e- 
mail  account.  We  seek  information  from 
commenters  on  the  specific  capabilities 


of  these  various  mobile  e-mail  services. 
To  what  extent  are  features  such  as 
forwarding  and  deleting  integrated  with 
consumers'  other  e-mail  accounts?  Are 
users  able  to  view  attachments?  In 
addition,  we  seek  information  on  the 
specific  capabilities  of  services  that 
allow  users  to  access  corporate  intranets 
or  files  stored  on  corporate  servers  from 
a  mobile  device. 

80.  With  regard  to  both  types  of 
services,  we  seek  information  on  how 
much  data  or  content  a  user  can 
download,  and  how  quickly  and 
reliably.  Furthermore,  are  these  services 
secure?  What  level  of  security  and/or 
encryption  is  offered  by  these  various 
services? 

iii.  Devices 

81.  Mobile  data  services,  and  in 
particular  mobile  Internet  services,  are 
offered  on  a  variety  of  end-user  devices. 
Which  devices  are  used  most  for  mobile 
Internet  access?  Furthermore,  do  any  of 
the  features  of  mobile  data  devices — 
such  as  battery  life,  data  storage 
capacity,  and  screen  size — constrain  the 
ability  of  users  to  access  mobile  Internet 
services,  and  therefore  limit  the  demand 
for  such  services?  Which  features  on 
which  devices  might  limit  mobile 
Internet  access  the  most? 

iv.  Subscribership 

82.  In  addition  to  seeking  information 
on  the  capabilities  of  the  various  mobile 
data  services  discussed,  we  also  request 
data  on  the  number  of  subscribers  to 
and  users  of  mobile  Internet  services. 
How  many  people  in  the  United  States 
subscribe  to  or  use  any  type  mobile 
Internet  service?  Do  most  mobile 
Internet  users  also  subscribe  to  mobile 
telephone  service?  How  many  people 
use  the  different  types  of  mobile  data 
services,  including  paging,  SMS,  IM, 
web  browsing,  e-mail,  and  corporate 
server  access?  In  the  Seventh  Report,  we 
used  NRUF  data  to  estimate  the  number 
of  paging  subscribers  at  the  end  of  2001 . 
Do  commenters  agree  that  this  is  a 
reliable  method  for  calculating  the 
number  of  subscribers  to  that  particular 
service? 

83.  How  many  people  subscribe  to  or 
use  higher-speed  mobile  Internet 
services  provided  over  IxRTT  and  GPRS 
networks?  How  does  subscribership  to 
the  various  mobile  data  services  vary  by 
geographic  region  and  among  various 
demographic  groups? 

V.  Service  Availability 

84.  In  preparation  for  the  Eighth 
Report,  we  request  information  on  the 
availability  of  mobile  data  services 
offered  over  2G  mobile  networks,  as 
well  as  higher-speed  mobile  data 
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services  offered  over  IxRTT  and  GPRS 
networks. 

85.  Do  carriers  offer  any  type  of 
mobile  Internet  service  in  any  portion  of 
their  service  areas?  In  what  percentage 
of  their  license  and  network  footprints 
do  carriers  offer  mobile  Internet 
services?  Are  the  same  types  of  services 
available  in  all  areas?  What  percent  of 
carriers'  licensed  and  network  POPs  are 
located  in  the  areas  where  mobile 
Internet  services  are  available?  Does 
mobile  data  service  availability  vary 
between  urban  and  rural  areas? 

86.  The  Seventh  Report  suimmarized 
the  deployment  of  next-generation 
network  technologies  IxRTT  and  GPRS 
on  a  county-by-coimty  basis  as  of  March 
2002.  For  purposes  of  the  Eighth  Report, 
we  seek  information  on  the  extent  to 
which  carriers  have  continued  to 
upgrade  their  networks  with  these  next- 
generation  technologies  since  March 
2002.  In  what  portion  of  their  license 
and  network  footprints  have  carriers 
deployed  IxRTT  or  GPRS,  and  in  what 
portion  do  they  offer  advanced  wireless 
services  using  these  technologies?  Are 
the  same  types  of  advanced  wireless 
services  available  in  all  areas?  Does  the 
availability  of  advanced  wireless 
services  vary  between  urban  and  rural 
areas?  What  percent  of  carriers'  licensed 
and  network  POPs  are  located  in  the 
areas  where  IxRTT  or  GPRS-based 
mobile  data  services  are  available? 
Furthermore,  what  percent  of  the  U.S. 
population  has  access  to  advanced 
wireless  services  provided  by  IxRTT 
and/or  GPRS? 

87.  Furthermore,  we  request  comment 
on  the  actual  data  transfer  speeds  that 
most  users  experience  with  GPRS  and 
with  IxRTT.  Do  the  two  technologies 
differ  in  this  respect?  To  what  degree 
are  individual  users'  data  transfer 
speeds  depleted  as  more  users  log  on  to 
the  network  in  a  given  area? 

88.  Finally,  we  request  information  on 
the  extent  to  which  mobile  data 
providers  are  upgrading  or  plan  to 
upgrade  their  networks  with  additional 
next  generation  technologies  beyond 
GPRS  and  IxRTT,  such  as  EDGE, 
WCDMA.  and  IX-EV. 

vi.  Pricing 

89.  In  analyzing  competition  in  the 
mobile  data  industry  and  the  general 
evolution  of  this  sector,  we  have 
examined  the  prices  charged  by 
providers  for  various  mobile  data 
services.  While  the  analysis  of  pricing  in 
the  mobile  telephone  sector  includes  an 
estimate  of  per-minute  pricing,  such  an 
estimate  is  not  feasible  in  the  mobile 
data  sector  given  the  variety  of  services 
and  the  variety  of  pricing  techniques 
used  by  carriers.  Therefore,  the  previous 


CMRS  Reports  have  summarized  and 
compared,  in  some  cases  over  time,  the 
different  prices  carriers  charge  as  well 
as  various  pricing  methods  they  use. 

90.  For  the  Eighth  Report,  we  request 
data  from  providers  on  the  prices  they 
charge  for  the  various  mobile  data 
services  they  offer.  How  have  these 
prices  changed  over  time? 

91.  In  addition  to  asking  for  actual 
pricing  data,  we  also  seek  comment  on 
the  general  trends  related  to  mobile  data 
pricing.  To  what  extent  do  providers 
bundle  mobile  data  services  with  each 
other  and  with  voice  service?  Do 
providers  offer  mobile  data  services  as 
add-ons  service  to  voice  service  or  as 
standalone  services?  Are  mobile  data 
services  offered  on  a  per-use  basis  or  on 
a  monthly  subscription  basis?  Finally, 
do  providers  charge  for  mobile  data 
services  by  the  megabyte  of  data,  by  the 
minutes  of  usage,  by  the  incremental 
service,  and/or  do  they  offer  a  flat  rate 
for  imlimited  usage? 

92.  In  addition,  we  seek  information 
on  the  degree  to  which  mobile  data 
providers,  in  their  pricing  plans  and 
marketing  efforts,  distinguish  between 
mobile  Internet  services  offered  over  2G 
networks  and  those  offered  over  next- 
generation  IxRTT  and  GPRS  networks. 

93.  Are  the  prices  of  mobile  data 
services  generally  the  same  across  all 
the  geographic  areas  in  which  carriers 
offer  them?  Do  the  prices  vary  by  region, 
in  particular  between  urban  and  rural 
areas?  To  the  extent  that  they  do  vary 
by  region,  what  are  the  reasons  for  this? 

vii.  WiFi 

94.  Over  the  past  year,  the  WLAN 
technology.  Wireless  Fidelity  or  WiFi, 
has  begun  to  play  an  increasingly 
important  role  in  the  mobile  data 
industry.  WiFi  operates  in  the 
unlicensed  spectrum  bands  using 
primarily  the  802.11  wireless 
technology  standards  and  allows  data 
transfer  speeds  of  up  to  11  Mbps.  While 
WiFi  is  not  a  CMRS  service  per  se,  we 
included  a  discussion  of  it  in  previous 
CMRS  Reports  because  of  its  potential  to 
affect  the  provision  of  CMRS  services. 

95.  Users  of  mobile  devices  with  WiFi 
capabilities  or  attachments  can  establish 
a  high-speed,  wireless  connection  to  the 
Internet  within  a  variety  of  settings, 
including  restaurants,  coffee  shops, 
hotels,  airports,  convention  centers, 
office  buildings,  and  college  campuses. 
These  buildings  or  campuses  generally 
connect  to  the  Internet  via  a  high-speed 
wireline  technology  such  as  a  T-1  line, 
and  WiFi  users  lose  their  high-speed 
wireless  connections  once  they  exit 
these  settings.  Given  both  the 
advantages  and  limitations  of  WiFi,  do 
commenters  believe  that  it  competes 


with  commercial,  interconnected  mobile 
data  services?  Does  WiFi  have  the 
potential  to  compete  with  these  services 
to  a  greater  extent  in  the  futiue? 

96.  For  purposes  of  the  Eighth  Report, 
we  request  data  on  the  current  extent  of 
WiFi  deployment  and  usage.  How  many 
people  or  what  percent  of  the  U.S. 
population  subscribes  to  or  uses  WiFi 
services?  In  how  many  locations  is  WiFi 
currently  available,  and  in  which  types 
of  locations  do  most  users  establish 
WiFi  connections?  What  data  transfer 
speeds  do  most  users  experience  with 
the  various  WiFi  technology  standards, 
including  802.11a,  802.11b,  and 

802.1  Ig?  In  addition,  what  are  the  major 
drawbacks  of  WiFi  access?  To  what 
degree  are  WiFi  connections  secure  for 
end  users?  What,  if  any,  interference 
problems  are  associated  with  WiFi 
access?  Are  voice  services  possible  and 
available  using  WiFi  connections? 

97.  Finally,  we  seek  information  on 
the  other  uses  of  unlicensed  spectnun 
besides  WiFi.  Are  both  voice  and  data 
services  available  through  these  other 
types  of  connections?  What  is  the  extent 
of  deployment  of  these  other  services? 

m.  Fixed  Voice  and  Data  Services 

98.  In  addition  to  providing  an 
analysis  of  competition  in  the 
commercial  mobile  services  industry, 
the  CMRS  Reports  have  also  included  an 
appendix  providing  an  overview  of  the 
current  state  of  the  fixed  wireless 
industry.  Some  licensees  of  spectrum 
bands  traditionally  used  for  CMRS  are 
using  that  spectrum  to  provide  fixed 
wireless  services.  Furthermore,  because 
most  fixed  wireless  carriers  have 
typically  offered  two-way,  high-speed 
data  services,  the  fixed  wireless  sector  is 
discussed  in  greater  detail  in  the 
Conunission's  annual  report  on  the 
deployment  of  broadband  services, 
pursuant  to  section  706  of  the 
Telecommunications  Act  of  1 996. 

99.  With  the  Notice  of  Inquiry,  the 
Commission  seeks  the  data  from 
commenters  on  the  state  of  the  fixed 
wireless  industry  to  incorporate  into  the 
Fixed  Wireless  Appendix  of  the  Eighth 
Report.  Who  are  the  major  providers  of 
fixed  wireless  services?  Have  the 
carriers  that  experienced  financial 
difficulties  over  the  past  two  years  made 
progress  towards  recovery  and  formed 
new  business  strategies?  Which 
spectrum  bands  are  currently  being  used 
by  operators  to  deploy  fixed  services, 
including  the  unlicensed  spectrum 
bands?  In  what  portion  of  the  United 
States,  measured  by  both  population 
and  land  area,  are  fixed  wireless 
services  available?  To  what  extent  have 
fixed  wireless  networks  been  deployed 
in  rural  areas?  How  many  fixed  wireless 
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systems  employ  unlicensed  spectrum? 
How  many  businesses  and  households 
currently  subscribe  to  fixed  wireless 
services?  What  are  the  typical  data 
transfer  rates  offered  by  the  various 
fixed  wireless  systems?  Have  there  been 
in  any  major  technological  innovations 
that  have  affected  the  fixed  wireless 
industry'  over  the  past  year? 

rv.  Procedural  Matters 

A.  Ex  Parte  Presentations 

100.  This  is  an  exempt  proceeding  in 
which  ex  parte  presentations  are 
permitted  (except  during  the  Sunshine 
Agenda  period)  and  need  not  be 
disclosed. 

B.  Filing  of  Comments  and  Reply 
Comments 

101.  We  invite  comment  on  the  issues 
and  questions  set  forth.  Pursuant  to 

§§  1.415  and  1.419  of  the  Commission's 
rules,  47  CFR  1.415,  1.419,  interested 
parties  may  file  comments  on  or  before 
January  27,  2003,  and  reply  comments 
on  or  before  February  11,  2003. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
&3  FR  24121  (May  1, 1998). 

102.  Comments  filed  through  the 
ECFS  can  be  sent  as  an  electronic  file 
via  the  Internet  to  <http://www.fcc.gov/ 
e-file/ecfs.html> .  Generally,  only  one 
copy  of  an  electronic  submission  must 
be  filed.  If  multiple  docket  or 
rulemaking  numbers  appear  in  the 


caption  of  this  proceeding,  however, 
commenters  must  transmit  one 
electronic  copy  of  the  comments  to  each 
docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name,  U.S. 
Postal  Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
email  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message:  "get  form."  A  sample 
form  and  directions  will  be  sent  in 
reply.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four  (4) 
copies  of  each  filing.  Parties  choosing  to 
submit,  as  part  of  their  comments,  map 
files  in  response  to  requests  in 
paragraphs  11  through  14,  paragraph  56, 
or  paragraph  86,  supra,  should  submit  a 
CD  (compact  disc)  containing  one  copy 
of  the  maps  of  their  service  areas,  with 
the  various  distinctions  described,  in  a 
format,  either  Maplnfo  table  (.tab)  or 
Tagged  Image  Format  (.TIF),  that  will 
allow  Commission  staff  to  open  and  use 
these  files  in  Maplnfo  Professional 
software,  version  6.0.  If  you  have 
questions  about  submitting  map  files, 
please  contact  Chelsea  Fallon  at  (202) 
418-7991.  Paper  filings  and  CDs 
containing  map  files  can  be  sent  by 
hand  or  messenger  delivery,  by 
commercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  we  continue  to 
experience  Relays  in  receiving  U.S. 


Postal  Service  mail).  The  Commission's 
contractor,  Vistronix,  Inc.,  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Commission's 
Secretary  at  236  Massachusetts  Avenue, 
NE.,  Suite  110,  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Parties  also  should  send  four  (4)  paper 
copies  of  their  filings  to  Chelsea  Fallon, 
Federal  Communications  Commission, 
Room  4-A335,  445  12th  Street,  SW., 
Washington,  DC  20554. 

V.  Ordering  Clauses 

103  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  4(i),  4(j),  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  the  Notice  of  Inquiry  is 
adopted. 

Federal  Communications  Commission. 
Marlene  H.  Dortch,  ' 

Secretary. 

[FR  Doc.  03-218  Filed  1-6-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Idaho  Panhandle  Resource 
Advisory  Committee  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Idaho  Panhandle  National 
Forest's  Idaho  Panhandle  Resource 
Advisory  Committee  will  meet  Friday, 
January  17,  2003  at  9:30  a.m.  in  Coeur 
d'  Alene,  Idaho  for  a  business  meeting. 
The  business  meeting  is  open  to  the 
public. 

DATES:  January  17,  2003. 

ADDRESSES:  The  meeting  location  is  the 
Idaho  Panhandle  National  Forest's 
Supervisor's  Office,  located  at  3815 
Schreiber  Way,  Coeur  d;  Alene,  Idaho 
83815. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ranotta  K.  McNair,  Forest  Supervisor 
and  Designated  Federal  Official,  at  (208) 
765-7369. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  agenda  will  focus  on  reviewing 
project  proposals  for  fiscal  year  2003 
and  recommending  funding  for  projects 
diuing  ^e  business  meeting.  The  public 
forum  begins  at  1  p.m. 

Dated:  January  31.  2002. 
Ranotta  K.  McNair, 

Forest  Supervisor. 

[FR  Doc.  03-225  Filed  1-6-03;  8:45  am] 

BriUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-469-«07] 

Stainless  Steel  Wire  Rod  From  Spain: 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

EFFECTIVE  DATE:  January  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Williams  or  Timothy  Finn  at 
(202) 482-2371  or  (202) 482-0065, 
respectively;  AD/CVD  Enforcement, 
Office  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 


Rescission  of  Review 

Section  351.213(d)(1)  of  the 
Department's  regulations  provides  that  a 
party  that  requests  an  administrative 
review  may  withdraw  the  request 
within  90  days  after  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  administrative  review. 
The  Department  is  rescinding  the 
administrative  review  of  the  order  on  ' 
SSWR  from  Spain  for  the  period 
September  1,  2001  through  August  31,. 
2002  because  the  requesting  party  has 
withdrawn  its  request  for  this 
administrative  review  within  the  90-day 
time  limit  and  no  other  interested 
parties  have  requested  a  review  of 
SSWR  from  Spain  for  this  time  period. 

This  notice  is  in  accordance  with 
section  777(i)(l)  of  the  Act  and  19  CFR 
351.213(d)(4). 

Dated:  December  31,  2002. 
Bernard  T.  Carreau, 
Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-290  Filed  1-6-03;  8:45  am) 
BILLING  CODE  3510-OS-S 


The  AppUcable  Statute  and  Regulations     qepartmENT  OF  COMMERCE 

Unless  otherwise  indicated,  all    . 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (2002). 


Background 

On  September  3,  2002,  the 
Department  published  a  notice  of 
opportiuiity  to  request  an  administrative 
review  of  the  antidumping  duty  order 
on  stainless  steel  wire  rod  (SSWR)  from 
Spain  (67  FR  56267). 

Pursuant  to  a  request  made  by 
Carpenter  Technology  Corp.  (the 
petitioner),  the  Def»artment  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  SSWR  from 
Spain  for  the  period  September  1,  2001, 
through  August  31,  2002  on  October  18, 
2002  (67  FR  65336)(October  24.  2002)). 
On  December  6,  2002,  the  petitioner 
withdrew  its  request  for  the 
administrative  review  of  SSWR  from 
Spain. 


International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the   ' 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
iare  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100W,  U.S.  Department  of 
Conunerce,  Franklin  Court  Building, 
1099  14th  Street,  NW.,  Washington.  DC. 

Docket  Number  02-050.  Applicant: 
The  University  of  Texas  at  Austin, 
Fusion  Research  Center,  1  University 
StaUon,  C1510,  AusUn,  TX  78712. 
Instrument:  "Helimak"  Custom 
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Magnetized  Plasma  Turbulence 
Apparatus.  Manufacturer:  Academia 
Sinica  Institute  of  Plasma  Physics, 
Peoples  Republic  of  China.  Intended 
Use:  The  instrument  is  intended  to  be 
used  to  study  turbulence  and  transport 
in  plasmas,  principally  hydrogen  and 
argon  plasmas.  The  basic  properties  of 
the  plasma — density,  temperature,  and 
velocity — will  be  measured  as  well  as 
the  behavior  of  the  fluctuations 
(turbulence)  in  those  quantities. 
Experimental  objectives  include 
validating  the  nonlinear  mechanisms 
occurring  in  plasma  turbulence  and  the 
effect  of  shear  in  the  flow  velocity  in 
stabilizing  the  turbulence.  Application 
accepted  by  Commissioner  of  Customs: 
December  12,  2002. 

Docket  Number:  02-051.  Applicant: 
National  Renewable  Energy  Lab  (NREL), 
1617  Cole  Boulevard,  Golden,  CO 
80401.  Instrument:  Ignition  Quality 
Tester.  Man  u/acturer:  Advanced  Engine 
Technology  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  is 
intended  to  be  used  to  measxu-e  the 
ignition  delay,  maximum  chamber 
temperature,  rate  of  heat  rise,  and 
autoignition  temperatiue  of  various 
diesel  fuels,  surrogate  molecules, 
additives,  and  alternative  fuel 
compoiuids  to  better  understand  how 
the  molecular  structure  of  fuel 
compounds  relates  to  the  ignition 
quality  (and  potentially  to  the  exhaust 
emissions).  The  instrument  will  also  be 
used  to  characterize  new  fuels  (such  as 
biodiesel)  prior  to  testing  them  in 
engines.  Application  accepted  by 
Commissioner  of  Customs:  December 
20,  2002. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutorv  Import  Programs 
Staff. 

(FR  Doc.  03-291  Filed  1-6-03;  8:45  am) 

BILLING  CODE  35«)-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.:  991215340-2318-02] 

Collaborative  Science,  Technology, 
and  Applied  Research  (CSTAR) 
Program 

AGENCY:  National  Weather  Service 
(NWS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (DOC). 
ACTION:  Notice  and  request  for 
proposals. 

summary:  The  CSTAR  Program 
represents  an  NOAA/NWS  effort  to 


create  a  cost-effective  continuum  of 
basic  and  applied  research  to  operations 
through  collaborative  research  between 
operational  forecasters  and  academic 
institutions  which  have  expertise  in  the 
environmental  sciences.  These  activities 
will  engage  researchers  and  students  in 
applied  research  of  interest  to  the 
operational  meteorological  community 
and  improve  the  accuracy  of  forecasts 
and  warnings  of  environmental  hazards 
by  applying  scientific  knowledge  and 
information  to  NWS  products  and 
services.  The  NOAA  CSTAR  Program  is 
a  contributing  element  of  the  U.S. 
Weather  Research  Program.  NOAA's 
program  is  designed  to  complement 
other  agency  contributions  to  that 
national  effort. 

DATES:  Proposals  must  be  received  by 
the  NWS  no  later  than  close  of  business 
February  21,  2003.  We  anticipate  review 
of  full  proposals  will  occur  during 
March  2003,  and  funding  should  begin 
during  early  sununer  2003  for  most 
approved  projects.  June  1,  2003,  should 
be  used  as  the  proposed  start  date  on 
proposals,  unless  otherwise  directed  by 
the  Program  Officer.  Applicants  should 
be  notified  of  their  status  within  3 
months  of  the  closing  date.  All 
proposcds  must  be  submitted  in 
accordance  with  the  guidelines  below. 
Failure  to  follow  these  guidelines  will 
result  in  proposals  being  returned  to  the 
submitter. 

ADDRESSES:  Proposals  must  be 
submitted  to  NOAA/NWS;  1325  East- 
West  Highway,  Room  15330;  Silver 
Spring,  Maryland  20910-3283. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Contomo  (see  ADDRESSES),  or  by  phone 
at  301-713-3557  ext.  150,  or  fax  to  301- 
713-1253,  or  via  internet  at 
samuel.contorno@noaa.gov. 

SUPPLEMENTARY  INFORMATION:, 

Authority:  15  U.S.C.  313;  49  U.S.C.  44720 
(b);  33  U.S.C.  883d;  15  U.S.C.  2904;  15  U.S.C. 
2934. 

Catalog  for  Federal  Domestic 
Assistance 

This  program  is  designated  under 
Catalog  for  Federal  Assistance  number 
11.468,  Applied  Meteorological 
Research. 

Funding  Availability 

NOAA/NWS  believes  its  warning  and 
forecast  mission  will  benefit 
significantly  from  a  strong  partnership 
with  outside  investigators.  Current 
program  plans  assume  the  total 
resources  provided  through  this 
announcement  will  support  extramural 
efforts  through  the  broad  academic 
community.  Because  of  Federal  budget 
uncertainties,  it  has  not  been 


determined  how  much  money  will  be 
available  through  this  announcement. 
Proposals  should  be  prepared  assuming 
an  annual  budget  of  no  more  than 
$125,000.  It  is  expected  that 
approximately  four  awards  will  be 
made,  depending  on  availability  of 
funds.  This  program  announcement  is 
for  projects  to  be  conducted  by 
university  investigators  for  a  1-year,  2- 
year,  or  3-year  period.  When  a  proposal 
for  a  multi-year  award  is  approved, 
funding  will  initially  be  provided  for 
only  the  first  year  of  the  program.  If  an 
application  is  selected  for  initial 
funding,  the  NWS  has  no  obligation  to 
provide  additional  funding  in 
connection  with  that  award  in 
subsequent  years.  Funding  for  each 
subsequent  year  of  a  multi-year  proposal 
is  at  the  discretion  of  the  NWS.  It  will 
be  contingent  upon  satisfactory  progress 
in  relation  to  the  stated  goals  of  the 
proposal  to  address  specific  science 
needs  and  priorities  of  the  NWS  and  the 
availability  of  funds.  Applications  must 
include  a  scope  of  work  and  a  budget  for 
the  entire  award  period.  Each  funding 
period  must  be  discrete  and  clearly 
distinguished  from  any  other  funding 
period. 

The  funding  instrument  for 
extramural  awards  will  be  a  cooperative 
agreement  since  one  or  more  NOAA/ 
NWS  components — forecast  offices, 
National  Centers  for  Environmental 
Prediction  (NCEP)  service  centers,  or 
regional  headquarters — will  be 
substantially  involved  in 
implementation  of  the  project.  Examples 
of  substantial  involvement  may  include, 
but  are  not  limited  to,  proposals  for 
collaboration  between  NOAA  scientists 
and  a  recipient  scientist  and/or 
contemplation  by  NOAA  of  detailing 
Federal  personnel  to  work  on  proposed 
projects.  Funding  for  non-U. S. 
institutions  and  contractual 
arrangements  for  services  and  products 
for  delivery  to  NOAA  are  not  available 
under  this  annoxuicement.  A  matching 
share  is  not  required  by  this  progrcmi. 

Program  Objectives 

The  long  term  objective  of  the  CSTAR 
Program  is  to  improve  the  overall 
forecast  and  warning  capabilities  of  the 
operational  hydrometeorological 
community  by  addressing  the  following 
national  science  priorities  through 
collaborative  efforts  between  the  NWS 
and  academic  institutions:  Quantitative 
precipitation  estimation  (QPE)  and 
forecasting  (QPF),  including 
precipitation  type  and  probabilistic 
QPF;  Flash  flood  and  probabilistic  river 
prediction;  Prediction  of  seasonal-to- 
interannual  and  decadal  climate 
variability,  and  the  impacts  of  these 
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variabilities  on  extreme  weather  events; 
Prediction  of  tropical  cyclones  near 
landfall,  including  track,  intensity,  and 
associated  precipitation,  and  hazardous 
weather;  Prediction  of  marine 
conditions,  including  fog,  winds,  coastal 
ocean,  and  open-ocean  waves;  The 
effect  of  topography  and  other  siuface 
forcing  on  local  weather  regimes; 
Locally  hazardous  weather,  especially 
severe  convection,  winter  weather,  and 
phenomena  that  affect  aviation;  and 
Conditions  conducive  for  the  rapid 
development  of  wildfires  and  the 
dispersion  of  smoke  and  other  air- 
quality  hazards. 

hidividual  NWS  Regions  and  NCEP 
service  centers  have  a  subset  of  these 
science  priorities  due  to  differences  in 
factors  such  as  topography,  weather 
regimes,  and  mission. 

Program  Priorities 

NOAA  will  give  sole  attention  to 
individual  proposals  addressing  the 
identified  science  priorities  from  NWS 
Regions  and  NCEP  service  centers  as 
listed  below.  Proposals  must  clearly 
specify  which  primary  science  priorities 
are  being  addressed. 

Since  a  goal  of  this  call  for  proposals 
is  to  foster  long-term  collaborative 
interactions  between  a  university  and 
NWS  operational  offices/NCEP  service 
centers,  a  proposal  must  be  submitted 
by  at  least  two  principal  investigators 
(Pis)  from  the  same  college  or 
university.  Proposals  submitted  jointly 
by  two  or  more  separate  colleges  or 
universities  are  not  allowed.  At  least 
two  of  the  Pis  within  this  program  must 
be  full,  assistant,  or  associate  college  or 
university  professors  with  substantial 
dociunented  involvement  in  the 
proposal.  Proposals  should  clearly  state 
the  role  of  each  PI  in  the  project. 

Except  for  researchers  who  are 
associate,  assistant,  or  full  professors  at 
the  Naval  Postgraduate  School  or  other 
federally  funded  educational 
institutions,  Federal  Government 
employees  are  not  allowed  to  be  listed 
as  Pis,  although  collaboration  between 
the  academic  commxmity  and  NOAA 
within  the  project  is  strongly 
encouraged. 

A  proposal  must  contain  at  least  two 
distinct  subtasks  addressing  one  or  more 
of  the  science  priorities  listed  by  a  NWS 
Region  or  NCEP  service  center.  Pis  must 
clearly  address  the  science  and 
technology  transfer  process  contained 
within  the  proposal.  This  includes  their 
interactions  with  operational  NWS 
units,  including  weather  offices.  River 
Forecast  Centers,  NCEP  service  centers, 
and  regional  offices,  with  the  specific 
goal  of  improving  operational  services. 


The  names,  affiliations,  and  phone 
numbers  of  relevant  NWS  regional/ 
NCEP  focal  points  are  provided. 
Prospective  applicants  should 
communicate  with  these  focal  points  for 
information  on  priorities  vdthin 
regional  science  priorities.  Focal  points 
cannot  assist  in  the  conceptual  design 
and  specific  elements  to  be  included  in 
a  proposal.  Applicants  should  send 
completed  proposals  to  the  NOAA/NWS 
program  office  identified  earlier  rather 
than  to  individual  focal  points. 

NWS  Eastern  Region  Science  Priorities 

NWS  Eastern  Region  has  identified 
the  following  science  priorities  to  be 
addressed  by  proposals: 

The  roles  of  unique  geomorphic 
influences  on  weather  problems  such  as 
the  type,  amount,  and  intensity  of 
precipitation  associated  with  the 
complex  terrain  of  the  Appalachian 
Mountains,  Atlantic  Seaboard,  and  the 
Great  Lakes.  The  interaction  of  these 
terrain  features  with  large  scale  weather 
systems  such  as  winter  storms, 
hurricanes,  and  closed  lows. 

The  development  of  more  accurate, 
region-specific  conceptual  models  for 
tornado,  hail,  high  wind  (both 
convective  and  synoptic),  flash  flood, 
and  localized  heavy  snow  events. 
Detailed  investigation  of  the  roles  of 
mesoscale  phenomenon  such  as  gravity 
waves,  thermal  and  moisture 
boundaries,  and  localized  instabilities 
during  these  events.  Improved 
understanding  of  low-topped  severe 
convection  and  associated  tornado 
development. 

Cloud  physics  and  associated 
microphysical  processes  and  their  role 
in  determining  precipitation  type  and 
snowfall  efficiency. 

The  relationship  of  land-falling 
tropical  storms  and  hurricanes  to  severe 
weather  and  heavy  precipitation 
resulting  in  flooding  and  flash  flooding. 

The  processes  of  snow  melt  and  river 
ice  formation  and  break-up  and  their 
roles  in  widespread  river  flooding.  The 
development  of  high  resolution  surface 
analysis  systems  and  the  application  of 
these  analyses  to  verification  of  gridded 
hydrometeorological  forecasts. 

The  development  of  improved' 
methodologies  for  forecasting  the  onset 
and  dissipation  of  fog  and  low  ceilings 
for  different  geographical  locations 
across  the  eastern  United  States. 
.  The  processes  that  lead  to  high  winds, 
waves,  and  flooding  near  the  Atlantic 
Coast,  Chesapeake  Bay,  and  Great  Lakes. 
Innovative  approaches  to  formulate, 
produce,  display  and  deliver  high- 
resolution  forecasts  and  products,  an 
evolving  priority  of  the  user  community 
throughout  the  heavily  populated 


eastern  United  States.  Develop 
innovative  methodologies  to 
communicate  forecast  uncertainties  to  a 
wide  variety  of  users. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Johnson,  NOAA/NWS/Eastem 
Region  Scientific  Services  Division, 
631-244-0136,  or  on  the  Internet  at 
Kenneth.Johnson@noaa.gov. 

NWS  Southern  Region  Science  Priorities 

The  NWS  Southern  Region  science 
priorities  to  be  addressed  by  proposals 
are  as  follows: 

Development  of  improved  techniques 
for  the  prediction  of  freezing  and  frozen 
precipitation  events  in  the  NWS 
Southern  Region,  including  timing, 
areal  extent,  intensity  and  amount. 

Development  of  diurnal  lightning  and 
cloud  climatologies  stratified  by 
weather  regime  to  better  predict  the 
onset,  spatial  coverage,  and  duration  of 
precipitation,  especially  under  weak 
synoptic  forcing. 

Development  of  improved  techniques 
to  forecast  and  monitor  heavy-rain 
events. 

Development  of  relationships  between 
land  falling  tropical  cyclones  and 
associated  severe  weather,  including 
heavy  precipitation,  flooding  and  flash 
flooding,  throughout  the  southern 
United  States. 

Development  of  improved  techniques 
to  observe  and  forecast  winds  and 
waves  in  the  coastal  environment. 
Improved  understanding  of  the 
influences  of  the  complex  terrain  of  the 
southern  Appalachians,  the  Texas  Hill 
Coimtry,  the  Mexican  Plateau,  and  the 
Gulf  Coast  on  weather  problems  such  as 
type,  amount,  diu-ation  and  intensity  of 
precipitation  and  resultant  flash 
flooding. 

Development  of  optimal  strategies  for 
using  mesoscale  models  to  accurately 
predict  the  effects  of  topography  and 
other  siuface  forcing  on  local  weather. 
Improved  methodologies  to  better 
predict  the  development  and  duration  of 
stratus,  fog  and  other  conditions  which 
result  in  instrument  flight  rule  (IFR) 
flying  conditions  in  the  NWS  Southern 
Region. 

Development  of  methodologies  for  use 
of  Doppler  weather  radar  (WSR-88D) 
and  multi-sensor  technology  to  detect/ 
identify  storm  features  leading  to,  and/ 
or  associated  with,  the  development  of 
weak  (FO  and  Fl)  tornadoes  and 
waterspouts  which  are  characteristic  of 
tropical  and  semi-tropical 
environments. 

Development  of  methodologies  for  the 
use  of  Doppler  weather  radar  and  other 
multi-sensor  technology  to  detect 
precursor  conditions  and  enhance 
forecast  capabilities  for  improved 
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warnings  associated  with  microburst 
producing  thunderstorms. 

Development  of  optimal  WSR-88D 
scan  strategies  and  adaptable  parameter 
settings  for  accurately  estimating  heavy 
precipitation  amounts. 

Development  of  techniques  to 
improve  hydrologic  modeling  and 
prediction  for  Southern  U.S.  rivers  and 
streams,  including  calibration  of 
models,  improved  distributive  modeling 
techniques,  and  improved  soil  moisture 
accounting.  Development  of 
methodologies  to  better  predict  the  type, 
duration,  and  severity  of  arctic 
outbreaks  that  result  in  damaging 
freezes  affecting  the  NWS  Southern 
Region. 

Development  of  improved  methods 
for  utilizing  data  analysis,  manipulation 
and  conununication  technology 
(Internet,  Web  sites,  Geographic 
Information  Systems,  etc.)  for  preparing 
and  disseminating  high  resolution 
hydrological  and  meteorological 
forecasts  and  products  which  best  serve 
the  changing  needs  of  varied  users. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Smith,  NOAA/NWS/Southem  Region 
Scientific  Services  Division,  817-978- 
2671,  or  on  the  Internet  at 
dan.smith@noaa.gov. 

NWS  Central  Region  Science  Priorities 

The  NWS  Central  Region  science 
priorities  to  be  addressed  by  proposals 
are  as  follows: 

Improve  hazardous  weather  warnings 
for  different  geographical  locations  in 
Central  Region,  including  the  Central 
Plains,  Northern  Plains,  Ozark  Plateau, 
mid  and  upper  Mississippi  Valley, 
lower  Ohio  Valley  and  Great  Lakes 
regions  by: 

Developing  more  accurate,  region- 
specific  conceptual  models  for  tornado, 
hail,  high  wind,  heavy  precipitation, 
and  elevated  nocturnal  convection 
events. 

Developing  more  accurate,  region- 
specific  diagnostic  strategies/ 
methodologies  to  interrogate  remotely 
sensed  data  (radar,  satellite,  etc.)  and 
numerical  weather  guidance  with 
emphasis  on  weaker  and  shorter  lived 
severe  thunderstorm  and  tornado 
events. 

Improve  Central  Region  winter 
weather  precipitation  forecasts  by: 

Developing  a  climatology  of  winter 
precipitation  events  including,  but  not 
limited  to,  heavy  snow,  sleet  or  freezing 
rain  stratified  by  Central  Region  County 
Warning  Forecast  Areas  and  relating  it 
to  public  products  and  services.  Linking 
cloud  physics  and  associated  micro- 
physical  processes,  precipitation 
efficiency,  water  vapor  distribution,  and 
transport  of  winter  stratiform  and/or 


convective  clouds  to  improved 
methodologies  for  estimating  or 
forecasting  winter  precipitation 
amounts. 

Improve  the  accuracy  (probability  of 
detection)  and  average  forecast  lead 
time  for  winter  storm  warnings  by  better 
understanding  the  development, 
intensification,  and  sudden  acceleration 
northeastward  of  strong  mid-west  storm 
systems  following  Rocky  Mountain  lee- 
side  cyclogenesis. 

Improve  aviation  forecast  products 
and  services  by: 

Developing  a  climatology  of  ceiling, 
visibility,  and  low-level  wind  shear  for 
Central  Region  county  warning  forecast 
areas. 

Developing  better  methodologies  to 
forecast  the  onset  and  dissipation  of  fog 
and  low  ceilings  for  different 
geographical  locations  in  the  Central 
Region. 

Improve  the  utility  and  utilization  of 
numerical  guidance  in  the  forecast 
process  by  developing  more  efficient 
and  effective  methodologies  to  display, 
review,  and  interrogate  numerical 
model  output  in  an  operational 
environment. 

Improve  the  quality  of  weather 
services  to  the  public  through  the 
development  of  new  and  innovative 
forecast  methodologies  and  products. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Browning,  NQAA/NWS/Central 
Region  Scientific  Services  Division, 
816-891-7734  ext.  300,  or  on  the 
Internet  at  Peter.Browning@noaa.gov. 

NWS  Western  Region  Science  Priorities 

The  NWS  Western  Region  science 
needs  to  be  addressed  by  proposals  are 
as  follows: 

Improve  operational  precipitation  and 
hydrological  forecasts  in  complex 
terrain  across  a  wide  range  of  western 
U.S.  meteorological  regimes.  In  the 
West,  water  is  a  critical  and  closely 
managed  resource. 

Improve  wintertime  forecasts  of  snow 
in  complex  terrain. 

Improve  acquisition  and  use  of  non- 
NWS  observational  networks,  such  as 
mesonets. 

Improve  analysis  through  better 
assimilation  systems  that  produce  more 
realistic  analysis  in  complex  terrain. 

Improve  numerical  model 
performance  in  western  complex 
terrain. 

Research,  develop  and  help 
implement  statistical  methods  to 
objectively  produce  bias-corrected 
model,  grids  (e.g.  from  grids,  not  just 
points)  to  improve  gridded  forecasts. 

Research,  develop  and  help 
implement  methods  to  objectively 
downscale  forecast  and  ensemble  grids 


to  the  resolution  necessary  (2-5km)  to 
help  improve  IFPS  forecasts  and 
forecast  methodology. 

Improve  hydrological  modeling, 
through  use  of  emerging  techniques, 
such  as  distributed  hydrologic 
modeling,  of  rain/snow  melt  processes 
in  complex  terrain. 

Develop  conceptual  models  that  better 
describe  the  effect  of  complex  terrain  on 
weather  forecasts. 

Improve  precipitation  and  flash 
flooding  forecasts  produced  from  high 
based  convection  with  a  deep  dry  sub 
cloud  layer  in  the  arid  inter-mountain 
region. 

Improve  forecast  of  significant 
precipitation  events  that  produce 
flooding  and  affect  marine  forecasts 
along  the  west  coast. 

Improve  forecast  of  the  onset  of  the 
monsoon  season  and  flash  flooding  in 
the  desert  Southwest. 

Improve  snow  and  wind  forecast 
associated  with  arctic  front  intrusion 
into  complex  terrain  in  the  northern 
plains. 

Improve  fire-weather  forecasts  and 
smoke  dispersion  in  the  western  United 
States. 

Improve  forecasters  ability  to  produce 
forecasts  of  temperature,  hmnidity,  and 
winds  in  complex  terrain. 

Improve  forecast  and  warnings  of 
severe  weather  unique  to  the  western 
United  States  through  the  better  use  of 
observational  systems  and  conceptual 
models. 

Improve  the  performance  of  coastal 
and  mountain-top  WSR-88D  radars  on  a 
variety  of  NWS  Western  Region  weather 
regimes,  such  as  high  based  inter- 
mountain  convection  and  low  topped 
storms  along  the  west  coast. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Edman,  NOAA/NWS/Western 
Region  Scientific  Services  Division, 
801-524-5131,  or  on  the  Internet  at 
andy.edman@noaa.gov. 

NWS  Alaska  Region  Science  Priorities 

The  science  priorities  of  the  NWS 
Alaska  Region  to  be  addressed  by 
proposals  are  as  follows  (in  order  of 
importance): 

Determine  the  geomorphic  influences 
on  type,  amount,  duration,  and  intensity 
of  snow  associated  with  complex  terrain 
to  improve  forecasts  for  the  Anchorage, 
Alaska,  area,  where  over  50  percent  of 
the  state  population  resides. 

Develop  better  methodologies  to 
forecast  winds  over  the  meuine  inland 
waters  of  southeast  Alaska. 
Methodologies  can  include  numerical 
forecasts  from  mesoscale  models. 

Improve  methodologies  to  forecast  fog 
in  the  Alaska  coastal  communities  , 
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located  along  the  coast  of  the  Gulf  of 
Alaska. 

Improve  the  winter  season  WSR-88D- 
based  rain  and  snow  QPEs.  All  six  sites 
are  influenced  by  complex  topography. 

Improve  the  accuracy  (probability  of 
detection)  and  lead  time  for  airborne 
volcanic  ash  detection  and  tracking  by 
better  understanding  source  conditions 
and  early  developments  of  the  ash 
cloud.  Improvements  must  include 
remote  sensing  techniques. 

Innovative  approaches  to  remote 
sensing  that  result  in  the  formulation 
and  production  of  high  resolution 
hydrometeorologlcal  forecasts  of  river 
and  localized  flash  flooding  produced 
by  synoptic  and  mesoscale  weather 
systems  interacting  with  complex 
terrain  in  south-central  Alaska. 
Emphasis  should  be  placed  on  the  Kenai 
River  watershed. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Hufford,  NOAA/NWS/ Alaska  Region 
Environmental  and  Scientific  Services 
Division,  907-271-3886,  or  on  the 
Internet  at  gary.hujford@noaa.gov. 

NWS  Pacific  Region  Science  Priorities 

The  science  priorities  of  the  NWS 
Pacific  Region  to  be  addressed  in 
proposals  are  as  follows: 

Optimize  the  utility  of  new  and 
existing  observing  systems,  with 
emphasis  on  satellites  and  their  use  in 
providing  precipitation  estimations. 

Develop,  optimize,  and  utilize  local 
high-resolution  modeling  capabilities 
aimed  at  providing  operational  real-time 
guidance  as  well  as  a  tool  for  locally 
conducted  research. 

Conduct  Pacific  Basin  synoptic 
climatological  studies,  with  emphasis 
on  flash-flood  and  high-wind  events. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Waters,  NOAA/NWS/Pacific  Region 
Regional  Scientist,  808-532-6413,  or  on 
the  Internet  at  X^en. lVafers@noaa.gov. 

NWS  National  Centers  for 
Environmental  Prediction  Science 
Priorities 

NCEP  service  centers  have  established 
the  following  science  priorities  which 
may  be  addressed  in  proposals: 

Aviation  Weather  Center 

Develop  numerical  and  subjective 
techniques  to  improve  the  accuracy  of 
convective  forecasts  in  the  2-6  hour 
time  scale. 

Improve  the  treatment  of  drizzle-size 
droplets  in  clouds  that  lead  to  aircraft 
icing  through  improved 
parameterization  and/or  explicit  micro 
physics  techniques  that  are  both 
economical  and  support  cloud 
initialization  using  existing 
observational  data  sets,  including  the 


Automated  Siuface  Observing  Systeip, 
radar,  and  satellite  data. 

Enhance  imderstanding  of  the 
triggering  mechanisms  associated  with 
different  families  of  clear-air  turbulence 
events,  including  gravity  waves 
emanating  from  conyective  systems, 
gravity  waves  induced  by  jet  streaks, 
cross-mountain  flow,  critical  boundary- 
layer  flow  regimes,  etc. 

Improve  the  observations,  data 
assimilation,  and  modeling  of  the 
moisture  profile  in  the  boundary  layer 
to  better  forecast  the  occurrence  of  fog 
and  low  cloud  ceilings. 

Climate  Prediction  Center 

Develop  dynamically  and  ensemble- 
based  techniques  to  improve  the 
prediction  of  weekly,  monthly,  and 
seasonal  precipitation  skill,  including 
regional  climate  prediction  systems. 

Improve  global  and  domestic  forecasts 
of  seasonal  climate  variability  through 
better  understanding  and  modeling  of 
the  coupled  atmosphere/ocean  system 
and  the  effect  of  variations  on  that 
coupling  to  ensemble  prediction. 

Hydrometeorological  Prediction  Center 
(HFC) 

Conduct  research  addressing  the 
broad  geographical  and  seasonal  ranges 
of  problems  associated  with  QPF,  from 
initiation,  diu°ation,  movement,  to 
precipitation  type.  This  includes  the 
spectriHn  from  drizzle  to  heavy  rain  and 
from  lake-effect  snow  to  synoptic-scale 
snowfall. 

Develop  new  model  verification 
techniques  to  enhance  current  methods 
of  objectively  assessing  which  models 
will  perform  best.  The  techniques 
should  apply  for  all  time  ranges  used  by 
HPC,  from  less  than  6  hours  to  7  days. 

Develop  techniques  for  using  output 
from  model  ensembles  in  forecast 
operations  to  improve  the  accuracy  of 
both  deterministic  and  probabilistic 
forecasts  and  to  add  information 
concerning  uncertainty. 

Develop  techniques  to  modify  gridded 
numerical  guidance  to  produce  gridded 
forecast  products,  which  are  made 
horizontally,  vertically,  and  temporally 
consistent  using  sound  meteorological 
theory. 

Marine  Prediction  Center  (NfPC) 

Develop  a  robust  marine  verification 
system  that  utilizes  the  various 
observations  from  both  in-situ  and 
remote  sources.  Parameters  to  be 
verified  include;  but  are  not  limited  to: 
Wind  speed  and  direction;  sea-state 
(height,  period,  direction);  visibility; 
weather;  and  icing  conditions. 

Improve  forecasting  techniques  for 
warnings  and  forecasts  of  hazardous 


marine  conditions  through  the  use  of 
additional  data  sources  (especially  in- 
situ),  as  well  as  improved  use  of  all 
marine  data  sources  in  numerical 
weather  prediction  and  model  data 
assimilation  techniques.  f 

Storm  Prediction  Center 

Develop  mesoscale  or  storm-scale 
numerical  prediction  models,  ensemble 
approaches,  and  verification  techniques 
to  improve  forecasts  of  the  location, 
timing,  intensity,  and  mode  of  deep 
moist  convection. 

Develop  three-dimensional  mesoscale 
analysis  techniques,  observing  systems, 
expert  systems  or  statistical  guidance, 
robust  conceptual  models,  and  scientific 
luiderstanding  to  improve  forecasts  of    . 
the  location,  timing,  intensity,  and 
mode  of  deep  moist  convection. 

Tropical  Prediction  Center  (TPC) 

Improve  hurricane  intensity 
forecasting  using  either  empirical  or 
dynamical  forecasting  techniques, 
especially  those  that  combine 
atmospheric/oceanic  interactions  and 
which  can  be  incorporated  with  existing 
TPC  intensity  guidance. 

Improve  forecasts  for  the  size  of 
tropical  cyclones.  A  goal  of  this  effort  • 
will  be  the  generation  of  probabilistic 
guidance  by  MPC  and  TPC  on  34,  50  kt, 
and  64  kt  forecast  wind  radii  for  marine 
and  emergency  management  interests. 

Develop  an  "all-platform"  surface 
wind  display  and  analysis  over  marine 
areas  for  use  by  TPC  and  MPC  that 
would  cover  the  larger  scale  tropical 
storm  environment  and  that  would 
combine  QuikScat,  SSM/I,  ERS,  low- 
level  cloud-drift  winds,  and 
conventional  observations,  including 
buoys  and  ships,  etc. 

Note:  In  all  instances,  projects  are 
encouraged  which  not  only  address  the 
priorities  of  individual  NCEP  service  centers 
but  also  address  aspects  of  the  NCEP/ 
Environmental  Modeling  Center's  goals  for 
improving  data  assimilation  and  numerical 
modeling  of  the  atmosphere,  oceans,  and 
Earth's  surface. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  Petersen,  NOAA/NWS/National 
Centers  for  Environmental  Prediction, 
301-763-8000  ext.  7200,  or  on  the 
Internet  at  ralph.petersen@noaa.gov. 

Eligibility 

All  accredited  U.S.  colleges  and 
universities,  including  federally  funded 
educational  institutions  such  as  the 
Naval  Postgraduate  School,  are  eligible 
for  funding  under  this  announcement. 
The  restriction  is  needed  because  the 
results  of  the  collaboration  are  to  be 
incorporated  in  academic  processes 
which  ensure  academic 
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multidisciplinary  peer  review  as  well  as 
Federal  review  of  scientific  validity  for 
use  in  operations.  Funding  for  non-U.S. 
institutions  is  not  available  under  this 
aimouncement. 

Evaluation  Criteria 

The  evaluation  criteria  and  weighting 
of  the  criteria  are  as  follows: 

(1)  Operational  Applicability  (30 
percent):  What  is  the  likelihood  of  the 
proposed  science  activities  to  improve 
operational  hydrometeorological 
services?  Are  proposed  research 
activities  transferrable  to  forecast 
operations  in  a  reasonable  time  frame? 

(2)  Scientific  Merit  (25  percent):  What 
is  the  intrinsic  scientific  value  and 
maturity  of  the  subject  and  the  study 
proposed  as  they  relate  to  the  specific 
science  priorities? 

(3)  Technology  Transfer  and 
Methodology  (25  percent):  What  is  the 
degree  of  collaboration  with  multiple 
operational  units  throughout  the 
project?  What  is  the  level  of  planning  by 
researchers  to  integrate  results  into 
operations  successfully  and  efficiently? 
Were  focused  scientific  objectives  and 
strategies,  including  data  management 
considerations,  project  milestones,  and 
timeliness,  used? 

(4)  Capability  of  researchers  (10 
percent):  Do  Pis  clearly  document  past 
scientific  collaborations  with 
operational  meteorologists?  Have  past 
interactions  been  successful?  Are 
researchers  likely  to  maintain  effective 
and  consistent  interactions  with 
operational  forecasts  throughout  the 
course  of  the  proposed  research 
program?  Have  researchers 
demonstrated  the  ability  to  conduct 
successful  research? 

(5)  Cost  Effectiveness  (10  percent):  Do 
researchers  demonstrate  the  ability  to 
leverage  other  resources?  Is  there  a  high 
ratio  of  operationally  useful  results 
versus  proposed  costs? 

Selection  Procedures 

All  proposals  will  be  evaluated  and 
individually  ranked  in  accordance  with 
the  assigned  weights  of  the  above 
evaluation  criteria  by  an  independent 
peer  panel  review.  Three  to  seven  NWS 
experts  representing  NWS  Regions  and 
Centers  may  be  used  in  this  process. 
Their  recommendations  and  evaluations 
will  be  considered,  along  with  the 
program  policy  factors  discussed  below, 
by  the  selecting  official  who  will  select 
the  proposals  to  be  funded  and 
determine  the  amount  of  funds  available 
for  each  proposal.  Unsatisfactory 
performance  by  a  recipient  under  prior 
Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding.  Because  the  selecting  official 


will  take  into  account  program  policy 
factors,  awards  may  not  necessarily  be 
made  to  the  highest  scored  proposals. 

Program  Policy  Factors 

The  selecting  official  may  take  into 
account  the  need  to  spread  awards 
geographically  and  among  priorities  and 
universities.  While  a  university  may 
submit  more  than  one  application,  the 
selecting  official  may  limit  the  awards 
to  only  one  per  university.  Finally,  the 
amount  of  funds  available  and  whether 
an  application  substantially  duplicates 
other  projects  currenUy  approved  for 
funding  or  funded  by  NOAA  or  other 
Federal  agencies  may  be  considered  by 
the  selecting  official. 

Proposal  Submission 

Proposals  must  adhere  to  the  five 
provisions  under  "Proposals"  and  the 
seven  requirements  under  "Required 
Elements"  by  the  deadline  of  February 
21,  2003.  Failure  to  follow  these 
restrictions  will  result  in  proposals 
being  returned  to  the  submitter  without 
review.  In  addition,  applicants  should 
note  those  provisions  under  "Other 
Requirements/Information"  that  must  be 
complied  with  before  an  award  can  be 
made. 

Proposals 

(1)  Proposals  submitted  to  the  NOAA 
NWS  CSTAR  Program  must  include  the 
original  and  two  unbound  copies  of  the 
proposal. 

(2)  Investigators  are  not  required  to 
submit  more  than  three  copies  of  the 
proposal.  Investigators  are  encouraged 
to  submit  sufficient  proposal  copies  for 
the  full  review  process  if  they  wish  all 
reviewers  to  receive  color,  unusually 
sized  (not  8.5  x  11),  or  otherwise 
unusual  materials  submitted  as  part  of 
the  proposal.  Only  an  original  version  of 
the  federally  required  forms  and  two 
copies  are  needed. 

(3)  Proposals  should  be  no  more  than 
30  pages  (numbered)  in  length, 
including  budget,  investigators  vitae, 
and  all  appendices  and  should  be 
limited  to  funding  requests  for  1-  to  3- 
year  duration.  Appended  information 
should  be  coimted  within  the  30-page 
total.  Federally  mandated  forms  are  not 
included  within  the  page  count. 

(4)  Proposals  should  be  sent  to  the 
NWS  (see  ADDRESSES). 

(5)  Facsimile  transmissions  and 
electronic  mail  submission  of  full 
proposals  will  not  be  accepted. 

Required  Elements 

All  proposals  should  include  the 
following  elements: 

(1)  Signed  title  page.  The  title  page 
should  be  signed  by  the  Pis  and  the 


institutional  representative  and  should 
clearly  indicate  which  project  area  is 
being  addressed.  The  Pis  and 
institutional  representative  should  be 
identified  by  full  name,  title, 
organization,  telephone  number,  and 
address.  The  total  amount  of  Federal 
funds  being  requested  should  be  listed 
for  each  budget  period. 

(2)  Abstract:  An  abstract  must  be 
included  and  should  contain  an 
introduction  of  the  problem,  rationale, 
and  a  brief  summary  of  work  to  be 
completed.  The  abstract  should  appear 
on  a  separate  page,  headed  with  the 
proposal  title,  institution's  investigators, 
total  proposed  cost,  and  budget  period. 

(3)  Results  from  prior  research.  The 
results  of  related  projects  supported  by 
NOAA  and  other  agencies  should  be 
described,  including  their  relation  to  the 
currently  proposed  work.  Reference  to 
each  prior  research  award  should 
include  the  tiUe,  agency,  award  number, 
Pis,  period  of  award,  and  total  award. 
The  section  should  be  a  brief  summary 
and  should  not  exceed  two  pages  total. 

(4)  Project  description.  The  proposed 
project  must  be  completely  described, 
including  identification  of  the  problem; 
scientific  objectives;  proposed 
methodology;  relevance  to  the  priorities 
of  the  NWS  Region  or  NCEP  service 
center;  operational  applicability; 
scientific  merit;  proposed  technology 
transfer;  past  collaborations  with 
operational  hydrometeorologists;  cost 
effectiveness  of  research;  and  the 
program  priorities  listed  above.  Benefits 
of  the  proposed  project  to  the  general 
public  and  the  scientific  community 
should  be  discussed.  A  year-by-year 
summary  of  proposed  work  must  be 
included.  The  project  description, 
including  references  but  excluding 
figures  and  other  visual  materials,  must 
not  exceed  15  pages  of  text.  In  general, 
proposals  from  three  or  more 
investigators  may  include  a  project 
description  containing  up  to  15  pages  of 
overall  project  description  plus  up  to  5 
additional  pages  for  individual  project 
descriptions. 

(5)  Budget.  Applicants  must  submit  a 
Standard  Form  424  "Application  for 
Federal  Assistance,"  including  a 
detailed  budget  using  the  Standard 
Form  424a,  "Budget  Information — Non- 
Construction  Programs."  The  form  is 
included  in  the  standard  NOAA 
application  kit.  The  proposal  must 
include  total  and  annual  budgets 
corresponding  with  the  descriptions 
provided  in  the  project  description. 
Additional  text  to  justify  expenses 
should  be  included  as  necessary. 

(6)  Vitae.  Abbreviated  curriculum 
vitae  are  sought  with  each  proposal. 
Reference  lists  should  be  limited  to  all 
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publications  in  the  last  3  years  with  up 
to  iive  other  relevant  papers. 

{7)  Current  and  pending  support.  For 
each  investigator,  submit  a  list  which 
includes  project  title,  supporting  agency 
with  grant  number,  investigator  months, 
dollar  value,  and  dvuation.  Requested 
values  should  be  listed  for  pending 
support. 

Other  Requirements/Information 

(1)  Applicants  may  obtain  a  standard 
NOAA  application  kit  from  the  NOAA 
Office  of  Grants  Management.  Primary 
applicant  Certification:  All  primary 
applicants  must  submit  a  completed 
Form  03-511,  "Certification  Regarding 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying." 

(2)  Federal  Policies  and  Procedures 
Applicable  to  this  announcement: 

A.  Environmental  Impact.  Applicants 
whose  proposed  projects  may  have  an 
environmental  impact  should  furnish 
sufficient  information  to  assist  proposal 
reviewers  in  assessing  the  potential 
environmental  consequences  of 
supporting  the  project. 

B.  The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  notice 
published  October  30,  2002  (67  FR 
66109),  is  applicable  to  this  solicitation. 

(3)  There  is  no  guarantee  that 
sufficient  funds  will  be  available  to 
make  awards  for  all  qualified  projects. 
The  exact  amount  of  funds  that  may  be 
awarded  will  be  determined  in  pre- 
award  negotiations  between  the 
applicant  and  the  NOAA 
representatives.  Publication  of  this 
notice  does  not  oblige  NOAA  to  award 
any  specific  project  or  to  obligate  any 
available  funds.  If  one  incurs  costs  prior 
to  receiving  an  award  agreement  signed 
by  an  authorized  NOAA  official,  one 
would  do  so  solely  at  one's  own  risk  of 
these  costs  not  being  included  under  the 
award. 

(4)  Disposition  of  Unsuccessful 
Applications.  Those  proposals  that  are 
not  ultimately  selected  for  funding  will 
be  destroyed. 

(5)  If  an  application  is  selected  for 
funding,  the  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  the  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  the  DOC. 

In  accordance  with  Federal  statutes 
and  regulations,  no  person  on  groimds 
of  race,  color,  age,  sex,  national  origin, 
or  disability  shall  be  excluded  from 


participation  in,  denied  benefits  of,  or 
subjected  to  discrimination  under  any 
program  or  activity  receiving  financial 
assistance  from  the  NOAA/NWS.  The 
NOAA/NWS  does  not  have  a  direct 
telephonic  device  for  the  deaf  (TDD 
capabilities  can  be  reached  through  the 
State  of  Maryland-supplied  TDD  contact 
number,  800-735-2258,  between  the 
hours  of  8  a.m.-4:30  p.m. 

Paperwork  Reduction  Act 

This  notice  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424  and  424A  has  been 
approved  by  0MB  under  the  respective 
control  nvunbers  0348-0043  and  0348- 
0044.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  a  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  imless  that  collection  of 
information  displays  a  currently  valid 
Office  of  Management  and  Budget 
control  number. 

Executive  Orders  12866  and  12372 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866.  Applications  under  this  program 
are  not  subject  to  E.O.  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Administrative  Procedure  Act/ 
Regulatory  Flexibility  Act 

Notice  and  comment  are  not  required 
under  5  U.S.C.  553(a)(2),  or  any  other 
law,  for  rules  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts.  Because  notice  and  comment 
are  not  required,  a  Regulatory  Flexibility 
Analysis,  5  U.S.C.  601  et  seq.,  is  not 
required  and  has  not  been  prepared  for 
this  notice. 

Dated:  December  31,  2002. 
John  E.  Jones,  Jr., 

Deputy  Assistant  Administrator  for  Weather 

Services. 

[FR  Doc.  03-224  Filed  1-6-03:  8:45  am) 
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ACTION:  Notice  of  public  meeting. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Ecosystems  Committee,  Squid,  Mackerel 
and  Butterfish  Committee,  Law 
Enforcement  Committee,  Highly 
Migratory  Species  Ad-Hoc  Committee, 
and  Executive  Committee  will  hold  a 
public  meeting. 

DATES:  Tuesday,  January  21,  2003, 
through  Thursday,  January  23,  2003.  On 
Tuesday,  January  21,  2003,  the 
Ecosystems  Committee  will  meet  from 
noon  until  2  p.m.  The  Squid,  Mackerel 
and  Butterfish  Committee  will  meet 
from  2-5  p.m.  On  Wednesday,  January 

22,  2003,  the  Law  Enforcement 
Committee  will  meet  from  8:30-9:30 
a.m.  Council  will  meet  from  9:30  a.m. 
until  4:00  p.m.  On  Thursday,  January 

23,  2003,  the  Highly  Migratory  Species 
Ad-Hoc  Committee  will  meet  from  8-9 
a.m.  The  Executive  Committee  will  meet 
from  9-10  a.m.  Council  convenes  from 
10  a.m.  until  4  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Trump  Plaza  Hotel,  Mississippi 
Avenue  and  the  Boardwalk,  Atlantic 
City,  NJ,  telephone  609-441-2708. 

Council  aadress:  Mid- Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904,  telephone  302- 
674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  for  the  Council's  committees  and 
the  Coimcil  itself  are:  the  Ecosystems 
Committee  will  discuss  Council's  role  in 
identifying  and  addressing  NMFS 
habitat/bycatch  requirements;  the 
Squid,  Mackerel  and  Butterfish 
Committee  will  discuss  and  finalize 
measiues  to  be  included  in  Amendment 
9  (gear  impacts  on  EFH.  lUex  fishery 
moratorium,  multiple  year  specification 
process,  bycatch/discard  reduction  in 
Loligo  fishery,  and  "other");  the  Law 
Enforcement  Committee  will  review  the 
Fisheries  Achievement  Award  Program 
and  discuss  background  investigation 
needs/limitations  regarding  Council 
members  and  advisors;  Council  will 
conduct  a  scoping  meeting  for 
Amendment  1  to  the  Dogfish  Fishery 
Management  Plan  (consider,  among 
other  management  measures,  the 
following  items  for  inclusion  in 
Amendment  1 :  define  a  rebuilding 
biomass  target  for  Bmsy,  establish 
rebuilding  timeframe  consistent  with 
Section  304(e)  of  the  Magnuson-Stevens 
Act,  address  bycatch/discard  issues, 
address  different  allocation  processes. 
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"other");  approve  Amendment  13  to  the 
Surfclam  and  Ocean  Quahog  Fishery 
Management  Plan  for  Secretarial 
submission;  the  Highly  Migratory 
Species  Ad-Hoc  Committee  will  discuss 
establishment  of  a  permanent  sub-quota 
allocation  of  bluefin  tuna  for  North 
Carolina  during  December  1  through 
January  31  time  period;  Council  will 
receive  and  discuss  organizational  and 
committee  reports  including  the  New 
England  Council's  report  regarding 
possible  actions  on  herring,  groundfish, 
monkfish,  red  crab,  scallops,  skates,  and 
whiting;  emd,  act  on  any  continuing 
and/or  new  business. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  actions  to  address 
such  emergencies. 

Special  Accoinmodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joarma  Davis  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  January  2,  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
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SUMMARY:  The  United  States  Climate 
Change  Science  Program  (CCSP)  is 
announcing  the  availability  of  a  draft 
document  "Strategic  Plan  for  the 
Climate  Change  Science  Program."  The 
complete  draft  strategic  plan  was  posted 
on  the  CCSP  web  site  at  http:// 
www.climatescience.gov  for  public 
comment  on  November  11,  2002.  The 


CCSP  is  seeking  public  comment  in 
order  to  receive  feedback  from  the 
widest  range  of  interested  parties.  This 
draft  document  is  being  issued  for 
comment  only  and  is  not  intended  for 
interim  use.  The  CCSP  will  review 
public  comments  received  on  the  draft 
document^  In  response  to  those 
comments,  suggested  changes  will  be 
incorporated,  where  appropriate,  and  a 
final  document  will  be  issued  for  use. 

In  your  review,  we  ask  you  to  provide 
a  perspective  on  the  content, 
implications,  and  challenges  outlined  in 
the  plan  as  well  as  suggestions  for  any 
alternate  approach  you  wish  to  have 
considered,  and  the  types  of  climate  and 
global  change  information  required  by 
policy  makers  and  resource  managers. 
We  also  ask  that  you  comment  on  any 
inconsistencies  within  or  across 
chapters,  and  omissions  of  important 
topics.  For  any  shortcomings  that  you 
note  in  the  draft,  please  propose  specific 
remedies. 

In  your  comments,  please  consider 
the  following  issues:  (1)  Overview  on 
the  content,  implications,  and 
challenges  outlined  in  the  plan;  (2)  areas 
of  agreement  and  disagreement,  as 
appropriate;  (3)  suggestions  for 
alternative  approaches,  if  appropriate; 
(4)  inconsistencies  within  or  across 
chapters;  (5)  omissions  of  important 
topics;  (6)  specific  remedies  for 
identified  shortcomings  of  the  draft 
plan;  (7)  type  of  climate  and  global 
change  information  required  by 
representative  groups;  (8)  other 
comments  not  covered  above.  Please  do 
not  comment  on  grammar,  spelling,  or 
punctuation.  Professional  copy  editing 
will  correct  deficiencies  in  these  areas 
for  the  final  draft. 

Please  follow  these  instructions  for 
preparing  and  submitting  your  review. 
Using  the  format  guidance  described 
below  will  facilitate  our  processing  of 
reviewer  comments  and  assure  that  your 
comments  are  appropriately  considered. 
Please  provide  background  information 
about  yourself  on  the  first  page  of  your 
comments:  your  name(s), 
organization(s),  area(s)  of  expertise, 
mailing  address(es),  telephone  and  fax 
numbers,  and  email  address(es). 
Overview  comments  on  the  chapter 
should  follow  your  background 
information  and  should  be  numbered. 
Comments  that  are  specific  to  particular 
pages,  paragraphs  or  lines  of  the  chapter 
should  follow  your  overview  comments 
and  should  identify  the  page  and  line 
numbers  to  which  they  apply. 
Comments  that  refer  to  a  table  or  figure 
should  identify  the  table  or  figure 
number.  In  the  case  of  tables,  please  also 
identify  the  row  and  colmim  to  which 
the  comment  refers.  Order  your 


comments  sequentially  by  page  and  line 
number.  At  the  end  of  each  comment, 
please  insert  your  name  and  affiliation. 
An  example  of  the  format  is  provided  on 
the  CCSP  web  site  at:  http:// 
www.climatescience.gov/Library/ 
stratplan2003/comments.btm. 
DATgS:  Comments  on  this  draft 
document  should  be  submitted  by 
January  18.  2003.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  practicable.  All  comments 
submitted  will  be  posted  on  the  CCSP 
web  site  for  public  review. 
ADDRESSES:  The  Strategic  Plan  for  the 
Climate  Change  Science  Program  is 
available  on  the  CCSP  web  site  at:  http:/ 
/www.chmatescience.gov/Library/ 
stratplan2003/.  A  free  single  copy  of  the 
Plan  will  be  available  to  interested 
parties  until  the  supply  is  exhausted. 
Such  copies  may  be  requested  by 
writing  to  the  U.S.  Climate  Change 
Science  Program,  Suite  250,  1717 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20006  or  submitting  e-mail  to 
information@climatescience.gov. 

All  comments  should  be  sent 
electronically  to 

comments@climatescience.gov  or  to  Ms. 
Sandy  MacCracken,  U.S.  Climate 
Change  Science  Program,  Suite  250, 
1717  Pennsylvania  Ave. ,  NW. , 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandy  MacCracken,  U.S.  Climate 
Change  Science  Program,  Suite  250, 
1717  Pennsylvania  Ave.,  NW., 
Washington,  DC  20006.  (Phone:  202- 
223-6262,  Fax:  202-223-3065,  e-mail: 
smaccrac@usgcrp.gov);  or  visit  the  CCSP 
Web  site  at  http:// 
www.climatescience.gov. 

SUPPLEMENTARY  INFORMATION:  Scientists 
recognized  the  existence  of  a  natural 
"greenhouse  effect"  and  the  possibility 
of  human-induced  changes  in  the 
Earth's  cliinate  and  environment  as 
early  as  the  19th  century  and,  over  time, 
this  possibility  has  become  widely 
accepted.  In  the  last  decades  of  the  20th 
century,  public  debate  about  the 
contribution  of  human  activities  to 
observed  climate  change  and  potential 
future  changes  in  climate,  and  about 
courses  of  action  to  manage  risks  to 
humans  and  the  environment,  has  been 
active  and  ft'equently  contentious.  These 
debates  cover  a  range  of  both  science 
and  policy  issues,  including  the  extent 
to  which  global  temperatm-es  have  in 
fact  changes;  whether  most  of  the 
observed  overall  change  in  temperature 
of  the  last  50  years  is  attributable  to 
human  activities  (principally  the 
burning  of  biomass  and  fossil  fuels  and 
changes  in  land  cover);  how  much 
climate  might  change  in  the  future;  and 
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whether  proposed  response  strategies, 
such  as  reductions  in  emissions  or 
efforts  to  enhance  natural  carbon 
sequestration  processes,  would  produce 
economic  or  other  effects  more 
detrimental  than  the  effects  of  climate 
change  itself. 

Science-based  information  is  required 
to  inform  public  debate  on  the  wide 
range  of  climate  and  global  change 
issues  necessary  for  effective  public 
policy  and  stew^dship  of  natiiral 
resources.  Developing  the  needed 
information  will  require  addressing  a 
wide-ranging  set  of  fundamental  science 
questions,  significantly  improving 
observations  and  data  management,  and 
implementing  highly  credible  and 
transparent  mechanism  for  conveying 
research  results  in  ways  that  are  useful 
for  decisionmakers  and  the  public. 

1.  The  Issues  for  Science  and  Society 

Environmental  systems  on  Earth  are 
changing  constantly.  The  climate  system 
is  highly  variable,  with  conditions 
varying  significantly  over  the  span  of 
seasons,  years,  decades,  and  longer 
timescales.  Fluctuations  in  the  amount 
of  energy  emitted  by  the  Sun,  slight 
deviations  in  the  Earth's  orbit,  volcanic 
injections  of  gases  and  particles  into  the 
atmosphere,  and  natiutil  variations  in 
ocean  temperatures  and  currents,  all 
cause  variability  and  changes  in  climate 
conditions. 

Against  the  backdrop  of  these  natural 
forces,  humans  have  become  agents  of 
environmental  change,  at  least  on 
timescales  of  decades  to  centuries,  even 
as  living  standards  for  billions  of  people 
have  improved  tremendously.  Emission 
of  greenhouse  gases  and  pollutants  and 
extensive  changes  in  the  land  surface 
(both  tied  to  widespread  development  of 
modem  living  standards)  have  potential 
consequences  for  global  and  regional 
climate.  They  also  influence  air  quality, 
the  Earth's  protective  shield  of 
stratospheric  ozone,  the  distribution  and 
abundance  of  water  resources  and  many 
plant  and  animal  species,  and  the  abili^ 
of  ecosystems  to  provide  life-supporting 
goods  and  services. 

The  challenge  is  that  discerning 
whether  human  activities  are  causing 
observed  climatic  changes  and  impacts  . 
requires  detecting  a  small,  decade-by- 
decade  trend  against  the  backdrop  of 
wide  temperature  changes  that  occur  on 
shorter  timescales  (seasons  to  years).  A 
sound  base  of  observations,  as  well  as  a 
solid  understanding  of  how  the  Earth's 
environmental  systems  respond  to 
different  natural  and  human  forces;,  is 
essential  to  detecting  and  attributing 
climate  change  to  any  specific  cause. 
Currently,  measurements  taken  at  the 
Earth's  surface,  in  various  layers  of  the 


atmosphere,  in  boreholes,  in  the  oceans, 
and  in  other  enviroiunental  systems 
such  as  the  cryosphere  (frozen  regions) 
indicate  that  the  climate  is  warming. 
Further,  in  Climate  Change  Science:  An 
Analysis  of  Some  Key  Questions  (NRC, 
2001a),  the  National  Research  Coimcil 
(NRC),  the  operational  arm  of  the 
National  Academy  of  Sciences  (NAS), 
concluded  that  "the  changes  observed 
over  the  last  several  decades  are  likely 
mostly  due  to  human  activities,  but  we 
cannot  rule  out  that  some  significant 
part  of  these  changes  is  also  a  reflection 
of  natural  variability."  The  NRC  report 
elaborates  on  this  point: 

Because  of  the  large  and  still 
uncertain  level  of  natural  variability 
inherent  in  the  climate  record  and  the 
uncertainties  in  the  time  histories  of  the 
various  forcing  agents  (and  particularly 
aerosols),  a  causal  linkage  between  the 
buildup  of  greenhouse  gases  in  the 
atmosphere  and  the  observed  climate 
changes  during  the  20th  century  cannot 
be  unequivocally  established.  The  fact 
that  the  magnitude  of  the  observed 
warming  is  large  in  comparison  to 
natural  variability  as  simulated  in 
climate  models  is  suggestive  of  such  a 
linkage,  but  it  does  not  constitute  proof 
of  one  because  the  model  simulations 
could  be  deficient  in  natural  variability 
on  the  decadal  to  century  time  scale. 
The  warming  that  has  been  estimated  to 
have  occiured  in  response  to  the 
buildup  of  greenhouse  gases  in  the 
atmosphere  is  somewhat  greater  than 
the  observed  warming.  At  least  some  of 
this  excess  warming  has  been  offset  by 
the  cooling  effect  of  sulfate  aerosols,  and 
in  any  case  one  should  not  necessarily 
expect  an  exact  correspondence  because 
of  the  presence  of  natural  variability. 

Apparently  contradicting  the 
evidence  of  warming  are  inconsistencies 
in  the  observational  record,  particularly 
related  to  the  differences  between 
temperature  trends  measured  at  the 
surface  and  measurements  taken  from 
satellite  observations  of  the  lower-  to 
mid-troposphere,  which  show  no 
significant  wanning  trends  in  the  last 
two  decades  of  the  20th  century. 
Reconciling  these  differences  and 
improving  observational  capabilities 
remains  an  important  challenge  with 
significant  potential  implications  for 
decisionmaking. 

But  the  issues  extend  beyond  those  of 
"detection  and  attribution"  to  projecting 
how  climate  and  other  related 
environmental  conditions  could  change 
in  the  future.  Confidence  in  such 
projections  is  tied  to  knowledge  of  basic 
climate  processes  and  natural 
variability,  the  ability  of  climate  models 
to  represent  accurately  these  processes, 
and  the  ability  of  models  to  represent 


interactions  of  natural  processes  and 
any  human-induced  changes  in  the 
climate  system. 

Improving  the  capability  to  project 
future  climate  conditions  would  be  of 
significant  economic  and  social  value. 
Consider,  for  example,  the  benefits  of 
improved  forecasts  of  the  onset  of  the  El 
Nino-Southern  Oscillation  (ENSO). 
ENSO  is  a  large-scale  climate  oscillation 
in  the  equatorial  Pacific  Ocean  that    " 
changes  phase  every  few  years.  Its 
effects  reverberate  through  the  global 
climate  system  to  affect  precipitation 
and  temperature  in  many  regions  of  the 
world.  Armed  with  a  basic 
understaiiding  of  the  processes 
involved,  scientists  intensified 
systematic  observations  and  improved 
their  models,  and  by  the  late  1990s 
could  successfully  forecast  some 
Qpnditions  months  in  advance.  While 
much  additional  work  is  required  to 
improve  ENSO  forecasts,  some  climatic 
features  can  now  be  accurately 
predicted,  with  significant  societal 
benefits.  In  the  United  States, 
decisionmakers  are  able  to  better 
estimate  energy  requirements,  prepare 
for  storms,  manage  water  resources, 
anticipate  where  damage  recovery 
efforts  will  be  required,  and  foresee 
other  potential  impacts.  In  countries  in 
South  America,  Affica,  and  other 
regions  of  the  world,  resource  planners 
and  managers  are  applying  model 
results  to  develop  agricultural  plans, 
anticipate  potential  food  surpluses  and 
shortages,  and  prepare  for  other 
impacts.  Such  as  planning  has  already 
reduced  suffering  and  saved  crops  that 
would  have  otherwise  been  lost  to 
drought  and  other  ENSO  effects. 

Improving  the  ability  to  project  long- 
term  trends  in  climate  and  related 
conditions  is  important  to 
understanding  the  effects  of  different 
types  and  amounts  of  natural  and 
human  forcing,  such  as  that  due  to 
different  levels  of  greenhouse  gas  and 
aerosol  emissions.  Therefore, 
anticipating  how  possible  future  forcing 
could  affect  the  climate  requires 
development  of  complex  computer 
models  that  incorporate  the  many 
features  of  the  climate  system  and  their 
interactions.  Such  models  have  been 
under  construction  for  decades,  and 
require  ongoing  observations  and 
research  into  basic  processes  to  fuel 
their  continued  improvement.  Already, 
large-scale  features  of  climate  can  be 
simulated,  but  many  signifipant 
uncertainties  remain  to  be  addressed. 
Current  models  project  significantly 
different  increases  in  the  global  average 
sm-face  temperature,  from 
approximately  1  °C  during  the  21st 
century  to  more  than  5  °C  during  the 
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same  period.  This  range  of  uncertainty 
incorporates  both  different  estimates  of 
climate  sensitivity  (the  increase  in 
temperature  that  results  from  a  doubling 
of  atmospheric  concentrations  of  carbon 
dioxide  (CO2))  and  a  wide  range  in 
projections  of  future  greenhouse  gas 
emissions.  Reducing  uncertainty  in 
climate  models  will  involve  improving 
understanding  of  the  role  of  clouds  in 
different  parts  of  the  atmosphere; 
improving  characterization  of  the 
circulation  and  interaction  of  energy  in 
the  atmosphere  and  oceans;  improving 
understanding  of  the  Earth's  natural 
carbon  cycle;  developing  more  detailed 
representations  of  features  of  the 
feedbacks  from  the  land  surface; 
incorporating  additional  types  of  forcing 
agents  (e.g.,  "black  carbon");  and 
making  progress  on  other  fundamental 
challenges.  Improved  projections  of 
climate  changes  on  decadal  or  longer 
timescales  are  also  important  for  many 
areas  of  planning  and  resource 
management  where  decisions  made 
today  have  implications  for  decades  to 
come.  However,  at  this  point,  modeled 
projections  of  the  future  regional 
impacts  of  global  climate  change  are 
often  contradictory  and  are  not 
sufficiently  reliable  tools  for  planning. 

Even  if  the  scientific  community  were 
to  develop  a  "perfect"  model  of  the 
global  climate,  it  would  not  be  possible 
to  predict  the  level  and  rate  of  future 
changes  in  climate  resulting  from 
human  activities.  This  is  because  these 
activities  are  not  predetermined,  but 
rather  depend  on  human  choices,  which 
will,  in  turn,  affect  future  climate 
conditions.  The  activities  in  question- 
energy-related  emissions  of  greenhouse 
gases;  changing  the  surface  of  the  land 
through  clearing,  conversion,  and 
growth  of  different  land  covers;  and  the 
release  of  chemicals  (both  natural  and 
human-made)  that  alter  the  productivity 
of  the  land  and  the  oceans — all  depend 
on  a  more  basic  set  of  human  driving 
forces.  These  include  population 
growth,  living  standards,  characteristics 
of  technology,  and  institutions  [e.g., 
market  conditions).  While  we  cannot 
predict  these  conditions,  we  can  use  a 
different  set  of  models  to  project  the 
climatic  and  environmental 
consequences  of  different  combinations 
of  basic  human  driving  forces.  These 
models  are  useful  for  performing  "If 
*   *   *,then*   *   *"  scenario 
experiments  that  make  it  possible  to 
begin  to  explore  the  potential 
implications  of  different  technological 
and  institutional  conditions  for  future 
emissions,  climate,  and  living 
standards. 

Improving  our  ability  to  project 
potential  future  variations  and  changes 


in  climate  and  environmental 
conditions,  subject  to  assumptions 
about  natural  and  human  forcing,  could 
enable  governments,  businesses,  and 
communities  to  reduce  damages  and 
seize  opportunities  to  benefit  from 
changing  conditions  by  adapting 
infrastructure,  activities,  and  plans.  But 
realizing  this  potential  will  require 
sustained  research  and  improved 
understanding  of  the  interactions  among 
climate,  natural  and  managed 
enviroiunental  systems,  and  human 
activities.  Scientific  research  needs  to 
address  a  range  of  issues. 

The  complexity  of  the  Earth's 
environmental  systems,  the  unique 
conditions  that  they  provide  for  life,  and 
the  state  of  these  systems,  including 
potential  impacts  on  society,  make 
climate  and  global  change  among  the 
most  important  issues  for  our 
generation,  and  perhaps  for  generations 
to  come.  Given  what  is  at  stake,  the 
Nation  and  the  international  community 
need  the  best  possible  science  to  inform 
public  debate  and  decisionmaking  in 
government  and  the  private  sector. 

2.  The  Research  Program 

In  February  2002,  President  George 
W.  Bush  announced  the  formation  of  a 
new  management  structure,  the  Climate 
Change  Science  Program  (CCSP),  to 
coordinate  and  provide  direction  to  US 
research  efforts  in  the  areas  of  climate 
and  global  change.  These  efforts  include 
the  US  Global  Change  Research  Program 
(USGCRP),  which  began  as  a 
Presidential  initiative  in  1989  and  was 
codified  by  Congress  in  the  Global 
Change  Research  Act  of  1990  (Pub.  L. 
101-606),  and  the  Climate  Change 
Research  Initiative  (CCRI),  which  was 
aimounced  by  the  President  in  June 
2001  to  reduce  significant  uncertainties 
in  climate  science,  improve  global 
climate  observing  systems,  and  develop 
resources  to  support  policy-  and 
decisionmaking.  Departments  and 
agencies  of  the  US  Government  that 
participate  in  the  CCSP  include  the 
Departments  of  Agriculture,  Commerce 
(the  National  Oceanic  and  Atmospheric 
Administration  and  the  National  , 
Institute  of  Science  and  Technology), 
Defense,  Energy,  Health  and  Human 
Services,  Interior  (US  Geological 
Survey),  State,  and  Transportation;  the 
Agency  for  International  Development, 
the  Environmental  Protection  Agency; 
the  National  Aeronautics  and  Space 
Administration;  the  National  Science 
Foundation;  and  the  Smithsonian 
Institution.  The  Office  of  Science  and 
Technology  Policy,  the  Coimcil  on 
Environmental  Quality,  and  the  Office 
of  Management  and  Budget  provide 


oversight  on  behalf  of  the  Executive 
Office  of  the  President. 

The  CCRI  provides  a  distinct  focus  to 
the  overall  research  program.  The  focus 
is  defined  by  a  set  of  uncertainties  about 
the  global  climate  system  that  have  been 
identified  by  policymakers  and 
analyzed  by  the  NRC  (NRC,  2001a). 
Areas  addressed  in  the  NRC  report 
include  climate  observations,  aerosols, 
North  American  carbon  sources  and 
sinks,  climate  feedbacks  and  modeling, 
scenarios  of  human-induced  forcing, 
and  development  of  methodologies  for 
risk  management.  The  CCRI  is  described 
more  completely  in  Part  I  of  this  draft 
strategic  plan. 

The  CCRI  accelerates  key  areas  of 
research  that  have  been  under 
development  over  the  past  thirteen 
years  in  the  USGCRP.  Over  this  period, 
the  United  States  has  made  a  large 
scientific  investment — totaling  more 
than  $20  billion  in  the  areas  of  climate 
change  and  global  change  research. 
With  these  resources,  research  programs 
supported  by  the  agencies  that 
participate  in  the  USGCRP,  in 
collaboration  with  several  other  national 
and  international  science  programs, 
have  mounted  extensive  space-based, 
surface,  and  in  situ  (at  fixed  sites) 
systems  for  global  observations  and 
monitoring  of  climate  and  ecosystems 
variables;  have  documented  and 
characterized  several  important  aspects 
of  the  sources,  sinks,  abundances,  and 
lifetimes  of  greenhouse  gases;  have 
begun  to  address  the  complex  issues 
surrounding  various  aerosol  species  that 
may  significantly  influence  climate; 
have  advanced  our  understanding  of 
global  water  and  carbon  cycles  (but  with 
major  remaining  uncertainties);  and 
have  developed  several  approaches  to 
computer  modeling  of  global  climate. 
The  program  has  been  a  comprehensive, 
interagency  collaboration  that  has 
facilitated  scientific  discovery.  Program 
results  have  revealed  and  addressed 
many  of  the  complex  interactions  of 
climate  and  other  environmental 
systems,  and  have  started  to  lay  the 
foundation  for  understanding  the 
relationships  between  natural  variability 
and  human  activities  that  may 
contribute  to  change.  US  researchers 
have  developed  fundamental  insights 
into  how  the  climate  and  Earth  system 
functions:  Insights  that  are  incorporated 
into  advanced  models  throughout  the 
world.  The  USGCRP  is  described  more 
completely  in  Part  II  of  this  draft 
strategic  plan. 

CCSP's  management  will  balance  the 
CCRI's  near-term  focus  on  climate 
change  with  the  USGCRP's  breadth, 
creating  a  program  that  both  accelerates 
development  of  answers  to  scientific 


Federal  Register /Vol.  68,  No.  4 /Tuesday,  January  7,  2003 /Notices 


751 


aspects  of  key  climate  policy  issues  and 
support  advances  in  knowledge  of  the 
physical,  biological,  and  chemical 
processes  that  influence  the  Earth 
system.  This  breadth  is  required  to 
continue  improving  our  understanding 
of  the  complex  interrelationships  among 
a  broad  set  of  systems  that  regulate 
climate  and  the  global  environment,  as 
described  in  NRC's  seminal  report, 
Global  Environmental  Change:  Research 
Pathways  for  the  Next  Decade  (NRC, 
1999a).  The  Pathways  report  lays  out  a 
framework  of  research  questions  that 
has  significantly  influenced  the 
development  of  this  strategic  plan. 
Other  reports  issued  by  several  boards, 
committees,  and  panels  of  the  NRC  have 
advised  the  USGCRP  on  specific  aspects 
of  climate  and  global  change  research 
and  have  influenced  specific 
components  of  its  research  strategy. 
Indeed,  the  program  has  benefited  from 
extensive  interaction  with  the  NRC, 
which  is  responsible  for  eveJuating  the 
USCGRP  periodically  for  scientific 
merit. 

By  investigating  a  tcirgeted  yet 
comprehensive  set  of  questions,  the 
CCSP  seeks  to  focus  attention  on  key 
dimate  changes  issues  that  are 
important  for  public  debate  and 
decisionmaking,  while  maintaining 
sufficient  breadth  to  facilitate  the 
discovery  of  the  unexpected. 
Establishing  a  careful  balance  between 
focus  and  breadth  is  essential  if 
scientists  are  to  develop  knowledge  of 
the  interactions  between  natural 
variability  and  potential  human  impacts 
on  the  Earth  system.  This  is  an 
important  management  issue  for  the 
program  and  is  a  prerequisite  for  making 
as  effective  and  productive  use  as 
possible  of  the  significant  resources 
allocated  to  this  purpose.  Establishing 
this  balance,  and  a  rational  sequencing 
of  research  priorities  and  potentials, 
will  require  input  from  both 
decisiorunaking  and  the  science 
community. 

3.  Guiding  Principles  for  CCSP 

To  fulfill  its  mission  as  the  publicly 
sponsored  research  program  addressing 
climate  change  issues  for  the  United 
States,  the  CCSP  must  continuously 
adhere  to  three  guiding  principles  that 
underpin  the  objectivity,  integrity,  and 
usefulness  of  its  research  and  reporting: 

(i)  The  scientific  analyses  conducted 
by  the  CCSP  are  policy  relevant  but  not 
policy  driven.  CCSP  scientific  analyses 
(including  measurements,  models, 
projections,  and  interpretations)  are 
directed  toward  continually  improving 
our  understanding  of  climate, 
ecosystems,  land  use,  technological 
changes,  and  their  interactions.  In 


developing  projections  of  possible 
future  conditions,  the  CCSP  addresses 
questions  in  the  form  of  "If  *   *   *,  then 
*   *   *"  analyses.  Policy  and  resource 
management  decisions  are  the 
responsibility  of  government  officials 
who  must  integrate  many  other 
considerations  with  available  scientific 
information. 

(ii)  CCSP  analyses  should  specifically 
evaluate  and  report  uncertainty.  All  of 
science,  and  all  decisiorunaking, 
involves  uncertainty.  Uncertainty  need 
not  be  a  basis  for  inaction;  however, 
scientific  uncertainty  should  be 
carefully  described  in  CCSP  reports  as 
an  aid  to  the  public  and  decisioiunakers. 

(iii)  CCSP  analyses,  measurements, 
projections  and  interpretations  should 
meet  two  goals:  Scientific  credibility 
and  lucid  public  conununication. 
Scientific  commimications  by  the  CCSP 
must  maintain  a  high  standard  of 
methods,  reporting,  uncertainty 
analysis,  and  peer  review.  CCSP  public 
reports  must  be  carefully  developed  to 
provide  objective  and  useful  simunaries 
of  findings. 

4.  The  Research  Strategy 

This  draft  strategic  plan  for  the  CCSP, 
incorporating  both  the  USGCRP  and  the 
CCRI,  is  built  around  a  carefully 
constructed  set  of  questions  and 
objectives  for  each  of  the  major  areas  of 
the  program.  Primary  research  questions 
that  focus  on  broad  science  issues  are 
supported  by  more  detailed  questions 
and  objectives  that  can  be  addressed  in 
specific  research  initiatives  and 
projects.  For  each  major  question 
addressed,  the  strategy  includes  a  very 
brief  description  of  the  state  of 
knowledge,  subsidiary  questions, 
descriptions  of  products  and 
deliverables,  information  of  activities 
and  infrastructiue  needed  to  make 
progress,  and  the  benefits  or  "payoffs" 
from  research.  For  each  major  program 
area,  linkages  to  important  national  and 
international  research  activities  are  also 
described. 

This  plan  should  be  considered  a 
draft  subject  to  substantial  revision 
through  public  coimnent  and 
independent  review  by  the  NAS. 

Part  I  of  the  plan  describes  the 
components  of  the  CCRI  as  discussed 
above.  These  aie  organized  into  three 
broad  programmatic  areas:  (1)  Research 
focused  on  key  climate  change 
uncertainties;  (2)  Climate  quality 
observations,  monitoring,  and  data 
management;  and  (3)  Resources  for 
decision  support. 

Part  II  of  the  plan  describes  major 
research  questions  about  how  the 
components  of  Earth's  environmental 
system  function,  how  the  system  may 


change  in  response  to  human  and 
natural  forcing,  and  what  the 
implications  of  these  changes  may  be  for 
a  variety  of  human  activities  and  natural 
envirorunents  and  resources.  For  each 
major  research  question,  a  state  of 
knowledge,  illustrative  research 
questions,  research  needs,  and  a  list  of 
products  and  payoffs  are  described.  The 
specific  topics  addressed  and  their    ' 
corresponding  major  research  questions 
are: 

(1)  Atmospheric  Composition 

Question  1 :  What  are  the  climate- . 
relevant  chemical  and  radiative 
properties,  and  spatial  and  temporal 
distributions,  of  human-caused  and> 
naturally  occiuring  aerosols? 

Question  2:  What  is  the  current 
quantitative  skill  for  simulating  the 
atmospheric  budgets  of  the  growing 
suite  of  chemically  active  greenhouse 
gases  and  their  implications  for  the 
Earth's  energy  bedance? 

Question  3:  What  are  the  effects  of 
regional  pollution  on  the  global 
atmosphere  and  the  effects  of  global 
climate  and  chemical  change  on 
regional  air  quality  and  atmospheric 
chemical  inputs  to  ecosystems? 

Question  4:  What  are  the  time  scale 
and  other  characteristics  of  the  recovery 
of  the  stratospheric  ozqne  layer  in 
response  to  declining  abundances  of 
ozone-depleting  gases  and  increasing 
abimdances  of  greenhouse  gases? 

Question  5.  What  ate  the  couplings 
among  climate  change,  air  pollution, 
and  ozone  layer  depletion,  which  were 
once  considered  as  separate  issues? 

(2)  Climate  Variability  and  Change 

Question  1 :  What  is  the  sensitivity  of 
climate  change  projections  to  feedbacks 
in  the  climate  system? 

Question  2:  To  what  extent  can 
predictions  of  near-term  climate 
fluctuations  and  projections  of  long- 
term  climate  change  be  improved,  and 
what  can  be  done  to  extend  knowledge 
of  the  limits  of  predictability? 

Question  3:  What  is  the  likelihood  of 
climate-induced  changes  that  are 
significantly  more  abrupt  than  expected, 
such  as  the  collapse  of  the  thermohaline 
circulation  or  rapid  melting  of  the  major 
ice  sheets? 

Question  4:  Whether  and  how  are  the 
frequencies,  intensities,  and  locations  of 
extreme  events,  such  as  major  droughts, 
floods,  wildfires,  heat  waves,  and 
hurricanes,  altered  by  natural  climate 
variations  and  human-induced  climate 
changes? 

Question  5:  How  can  interactions 
between  producers  and  users  of  climate 
variability  and  change  information  be 
optimally  structured  to  ensure  essential 
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information  needed  for  formulating 
adaptive  management  strategies  is 
identified  and  provided  to 
decisionmakers  and  policymakers? 

(3)  The  Global  Water  Cycle 

Question  1 :  To  what  extent  does  the 
water  cycle  vary  and  change  with  time, 
and  what  are  the  internal  mechanisms 
and  external  forcing  factors,  including 
human  activities,  responsible  for 
variability  and  change? 

Question  2:  How  do  feedback 
processes  control  the  interactions 
between  the  global  water  cycle  and 
other  parts  of  the  climate  system  (e.g., 
carbon  cycle,  energy),  and  how  are  these 
feedbacks  changing  over  time? 

Question  3:  What  are  the  key 
uncertainties  in  seasonal  to  interannual 
predictions  and  long-term  projections  of 
water  cycle  variables,  and  what 
improvements  are  needed  in  global  and 
regional  models  to  reduce  these 
uncertainties? 

Question  4:  How  do  the  water  cycle 
and  its  variability  affect  the  availability 
and  quality  of  water  supplied  for  human 
consumption,  economic  activity, 
agriculture,  and  natural  ecosystems;  and 
how  do  its  interactions  and  variability 
affect  sediment  and  nutrient  transports, 
and  the  movement  of  toxic  chemicals 
and  other  biogeochemical  substances? 

Question  5:  What  are  the 
consequences  of  global  water  cycle 
variability  and  change,  at  a  range  of 
temporal  and  spatial  scales,  for  human 
societies  and  ecosystems?  How  can  the 
results  of  global  water  cycle  research  be 
used  to  inform  policy  and  water 
resource  management  decision 
processes? 

(4)  Land  Use  and  Land  Cover  Change 

Question  1 :  What  are  the  primary 
drivers  of  land  use  and  land  cover 
change? 

Question  2:  What  tools  or  methods  are 
needed  to  allow  for  better 
characterization  of  historic  and  current 
land  use  and  land  cover  characteristics 
and  dynamics? 

Question  3:  What  advances  are 
required  to  allow  for  the  projection  of 
land  use  and  land  cover  patterns  and 
characteristics  10-50  years  into  the 
future? 

Question  4:  How  can  projections  be 
made  of  potential  land  cover  and  land 
use  change  over  the  next  10-50  years  for 
use  in  models  of  impacts  on  the 
environment,  social  and  economic 
systems,  and  human  health? 

Question  5:  What  are  the  combined 
effects  of  climate  and  land  use  and  land 
cover  change  and  what  are  the  potential 
feedbacks? 


(5)  The  Global  Carbon  Cycle 

Question  1 :  What  are  the  magnitudes 
and  distributions  of  North  American 
carbon  sources  and  sinks  and  what  are 
the  processes  controlling  their 
dynamics? 

Question  2:  What  eire  the  magnitudes 
and  distributions  of  ocean  carbon 
sources  and  sinks  on  seasonal  to 
centennial  time  scales,  and  which 
processes  control  their  djmamics? 

Question  3:  What  are  the  magnitudes 
and  distributions  of  global  terrestried, 
oceanic  and  atmospheric  carbon  sources 
and  sinks  and  are  they  changing  over 
time? 

Question  4:  What  are  the  effects  of 
past,  present,  and  futvue  land  use 
change  and  resource  management 
practices  on  carbon  sources  and  sinks? 

Question  5:  What  will  be  the  future 
atmospheric  carbon  dioxide  and 
methane  concentrations,  and  how  will 
terrestrial  and  marine  carbon  sources 
and  sinks  change  in  the  future? 

Question  6:  How  will  the  Earth 
system,  and  its  different  components, 
respond  to  various  options  being 
considered  by  society  for  managing 
carbon  in  the  environment,  and  what 
scientific  information  is  needed  for 
evaluating  these  options? 

(6)  Ecosystems 

Question  1 :  What  are  the  most 
important  linkages  and  feedbacks 
between  ecosystems  and  global  change 
(especially  climate),  and  what  are  their 
quantitative  relationships? 

Question  2:  What  are  the  potential 
consequences  of  global  change  for 
ecosystems  and  the  delivery  of  their 
goods  and  services? 

Question  3:  What  are  the  options  for 
sustaining  and  improving  ecosystem 
goods  and  services  valued  by  societies, 
given  projected  global  changes? 

(7)  Human  Contributions  and  Responses 
to  Environmental  Change 

Question  1:  What  are  the  magnitudes, 
interrelationships,  and  significance  of 
the  primary  human  drivers  of  change  in 
atmospheric  composition  and  the 
climate  system,  changes  in  land  use  and 
land  cover,  and  other  changes  in  the 
global  environment? 

Question  2:  What  are  the  current  and 
potential  future  impacts  of  global 
enviromnental  variability  and  change  on 
human  welfare,  what  factors  influence 
the  Qapacity  of  human  societies  to 
respond  to  change,  and  how  can 
resilience  be  increased  and  vulnerability 
reduced? 

Question  3:  How  can  the  methods  and 
capabilities  for  societal  decisionmaking 
under  conditions  of  complexity  and 


imcertainty  about  global  environmental 
variability  and  change  be  enhanced? 

Question  4:  What  are  the  potential 
human  health  effects  of  global 
environmental  change,  and  what  tools 
and  climate  and  environmental 
information  are  needed  to  assess  and 
address  the  cumulative  risk  to  health 
fi-om  these  effects? 

In  addition,  the  final  chapter  in  Part 
II  is  devoted  to  Grand  challenges  in 
modeling,  observations,  and  information 
systems.  Modeling,  observations,  and 
data  and  information  dissemination  are 
crosscutting,  "enabling"  activities  and 
are  tightly  coupled  to  the  seven  research 
elements.  These  are  needs  that  are 
particular  to  a  given  research  area  and 
must  be  planned  and  implemented  in 
close  association  with  the  research  that 
they  support  or  draw  on.  However,  they 
also  need  to  be  managed  in  a  focused 
maimer  because  they  provide  essential 
infrastructure  that  must  serve  multiple 
purposes  within  the  CCSP-enabling 
fundamental  research,  as  well  as 
supporting  assessment  and 
decisionmaking — and  because  they 
depend  on  the  distributed  assets  of 
CCSP  agencies,  some  of  which  were 
originally  developed  to  serve  other 
needs. 

Part  III  of  the  plan  describes 
communication,  cooperation,  and 
management  issues  that  cut  across  all 
areas  of  the  program.  The  specific  topics 
addressed  are: 

(1)  Reporting  and  Outreach 

Inventory  of  Existing  Agency  Activities 
Reporting  and  Outreach  for 

Decisionmakers 
Reporting  and  Outreach  for  the  Public 
Outreach  for  K-12  Education 

(2)  International  Research  and 
Cooperation 

Goals  of  International  Cooperation  in 

Climate  Science 
The  International  Framework 
Bilateral  Cooperation  in  Climate  Change 

Research  and  Technology 
Multilateral  International  Cooperation 

in  Research  and  Observational 

Programs 
Regional  Cooperation  In  Global  Change 

Reseeirch 
U.S.  Plans  And  Objectives  For  Future 

International  Cooperation 

(3)  Program  Management  and  Review 

Scientific  Guidance 
Interagency  Planning  and 

Implementation 
'Program  Integration 
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BtLUNG  CODE  351(M(B-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Department  of  Defense,  Defense 
Security  Service. 
action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisiohs  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  20, 
2003. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Defense  Seciuity  Service. 
FOfi  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instnunents, 
please  write  to  the  above  address,  or  call 
the  Defense  Security  Service  at  (703) 
325-6182. 

Title,  Associated  Forms,  and  OMB 
Number:  Defense  Security  Service  FL 
14-a,  November  1991,  OMB  No.  0704- 
0206. 

Needs  and  Uses:  The  specific 
objective  of  a  persoimel  security 
investigation  is  to  elicit  information 
concerning  the  loyalty,  character, 
reliability  of  the  individual  being 
investigated  to  ascertain  his  or  her 
suitability  for  a  position  of  trust  so  that 
the  DoD  adjudicator  may  determine  if  it 
is  clearly  consistent  with  the  interests  of 
national  security  to  grant  the  individual 
access  to  classified  information. 
Adjudicative  determinations  are  made 
in  accordance  with  DoD  5200.2-R, 
"DoD  Personnel  Security  Program." 
This  regulation  specifies  medical 
information  is  to  be  obtained  fi-om 
records  and  physicians  when  there  is  an 


indication  of  a  history  of  mental  or 
nervous  disorder,  use  or  abuse  of 
prescribed  or  illegal  drugs,  such  as 
marijuana,  narcotics  or  barbitiu-ates;  or 
abuse  or  excessive  use  of  alcohol. 
Obtaining  such  medical  information 
provides  the  adjudicator  with  a  complex 
picture  of  the  individual  without  it,  the 
adjudicator  may  not  be  able  to  make  a 
determination  as  to  where  or  not  the 
individual  should  be  granted  access  to 
classified  information. 

Affected  Public:  Individuals,  business, 
or  households. 

Annual  Burden  Respondents:  11,700. 

Number  of  Burden  Hours:  7,020. 

Number  of  Respondents:  11,700. 

Responses  per  Respondent:  \. 

Average  Burden  Per  Response:  0.6 
minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

See  "Needs  and  Uses". 

Dated:  December  31,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  03-252  Filed  1-6-03;  8:45  am] 
BILUNG  CODE  5001-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Department  of  Defense,  Defense 
Seciu-ity  Service. 
ACTION:  Notice. 

In  compliance  with  Section 
350(c)(2)(A)  of  the  Paperwork  Reduction 
Act  of  1995,  the  Office  of  the  Assistant 
Secretary  of  Defense  (C3I)  announces 
the  proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof, 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility, 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  20, 
2003. 


ADOffiSSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Defense  Security  Service. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  this 
proposed  information  collection  or  to 
obtain-a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
the  Defense  Security  Service  at  (703) 
325-6182. 

Title,  Associated  Forms,  and  OMB 
Number:  Department  of  Defense  request 
for  Personnel  Security  Investigation;  DD 
Form  1879;  OMB  Number  0704-0384. 
Needs  and  Uses:  The  information 
collection  requirement  is  necessary-to 
solicit  minimal  information  and 
investigative  information,  which  will 
become  part  of  the  security  clearance 
investigations  for  access  to  classified 
information  or  employment  in  sensitive 
positions. 

Affected  Public:  Individuals, 
Business,  or  other  for  profit. 

Annual  Burden  Respondents:  32,164. 

Number  of  Burden  Hours:  8.041. 

Number  of  Respondents:  32,164. 

Responses  per  Respondent:  1 . 

Average  Burden  Per  Response:  15 
minutes. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

The  DD  Form  1879,  "Department  of 
Defense  Request  for  Personnel  Security 
Investigation,"  is  used  to  request  Single 
Scope  Background  Investigations 
(SSBIs),  National  Agency  Checks  with 
Local  Agency  Checks  and  Credit  Checks 
(NACLCs),  National  Agency  Checks 
(NACs),  SSBI  Periodic  Reinvestigations 
(PRs),  or  Special  Investigative  Inquiries 
(SIIs).  It  will  accompany  the  Standard 
Form  85-P,  "Questionnaire  for  Public 
Trust  Position,"  or  Standard  Form  86, 
"Questionnaire  for  National  security 
Position,"  which  will  be  used  by  the 
Defense  Sectu-ity  Service  for  the  purpose 
of  conducting  SSBIs,  NACLCs,  NACs, 
PRs,  and  SIIs.  These  provide  the  basis 
for  determination  of  a  person's 
eligibility  for  access  to  classified 
information,  appointment  to  a  sensitive 
position,  assigmnent  to  duties  that 
require  a  automated  collection  of 
techniques  or  personnel  security  or 
trustworthiness  determination 
contiouing  eligibility  for  retention  of  a 
security  clearance,  or  assignment  to 
other  sensitive  duties. 
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Dated:  December  31,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-253  Filed  1-6-03;  8:45  am) 
BOUNG  CODE  5001-06-M 

DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Submission  for  0MB  Review; 
Cofninent  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  6,  2003. 

Title,  Form  Number,  and  OMB 
Nutnber:  DoD  Active  Duty/Reserve 
Forces  Dental  Examination;  DD  Form 
2813;  OMB  Number  0720-0022. 

Type  of  Request:  Revision. 

Number  of  Respondents:  885,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  885,000. 

Average  Burden  Per  Response:  3 
minutes. 

Annual  Burden  Hours:  AA,250. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  and  record  the  dental  health 
status  of  members  of  the  Armed  Forces. 
This  form  enables  civilian  dentists  to 
record  the  results  of  their  examination 
findings  and  provide  the  information  to 
the  member's  military  organization.  The 
military  organizations  are  required  by 
Department  of  Defense  policy  to  track 
the  dental  health  status  of  their 
members. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Cristal 
Thomas. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Thomas  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD  Health  Affairs.  Room  10235, 
New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 


Dated:  December  30,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  03-254  Filed  1-6-03;  8:45  am) 

BILUNG  CODE  5001 -08-M 

DEPARTMENT  OF  DEFENSE 

Office  of  tlie  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  6,  2003. 

Title,  Form  Number,  and  OMB 
Number:  U.S.  Army  ROTC  4- Year 
College  Scholarship  Application  (For 
High  School  Students);  CC  Form  114-R; 
OMB  Number  0702-0073. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  11.000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  11,000. 

Average  Burden  PerBesponse:  45 
minutes. 

Annual  Burden  Hours:  8,250. 

Needs  and  Uses:  The  applications  are 
available  to  high  school  students.  After 
the  applications  for  U.S.  Army  ROTC 
College  Scholarship  Program  are 
completed,  they  are  submitted  to 
Headquarters,  Cadet  Command  for 
review,  screening  and  selection  of 
scholarship  recipients.  The  application 
and  information  provide  the  basis  for 
the  scholarship  award. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD  Health 
Affairs,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  for  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 


Dated:  December  30,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-255  Filed  1-6-03;  8:45  am] 

BILUNG  CODE  5001-06-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  6,  2003. 

Title,  Form  Number,  and  OMB 
Number:  Pre-Candidate  Procedures; 
USMA  Forms  375,  723,  450,  21-12,  21- 
27,  and  381;  OMB  Number  0702-0060. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  66,200. 

Responses  Per  Respondent:  1. 

Annual  Responses:  66,200. 

Average  Burden  per  Response:  8 
minutes  (average). 

Annual  Burden  Hours:  8,350. 

Needs  and  Uses:  Candidates  to  the 
United  States  Military  Academy 
(USMA)  provide  personal  backgroimd 
information,  which  allows  the  USMA 
Admissions  Committee  to  make 
subjective  judgments  on  non-academic 
experiences.  Data  are  also  used  by  the 
Office  of  histitutional  Research  for 
correlation  with  success  in  graduation 
and  military  careers.  The  piupose  of  this 
activity  is  to  obtain  a  group  of 
applicemts  who  eventually  may  be 
evaluated  for  admission  to  the  USMA. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  Ocassion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD  Health 
Affairs, Room  10235,  New  Executive 
Officer  Building,  Washington,  E)C 
20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
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1215  Jefferson  Davis  Highway.  Suite 
1204.  Arlington,  VA  22202-4302. 

Dated:  December  30,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  03-256  Filed  1-06-03;  8:45  am) 
«LUNG  CODE  5001-08-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
conunents  received  by  February  6,  2003. 

Title,  Form  Number,  and  OMB 
Number:  Appointment  of  Chaplains  for 
the  Military  Services;  DD  Forms  2741 
and  2088;  OMB  Number  0704-0190. 

Type  of  Request:  Extension. 

Number  of  Respondents:  797. 

Responses  Per  Respondent:  1. 

Annual  Responses:  797. 

Average  Burden  Per  Response:  46 
minutes  (average). 

Annual  Burden  Hours:  614. 

Needs  and  Uses:  Per  32  CFR  part  65, 
in  conjunction  with  10  U.S.C.  532  and 
591 ,  professionally  qualified  clergy 
persons  shall  be  appointed  as  chaplains 
to  provide  for  the  free  exercise  of 
religion  for  all  members  of  the  Military 
Services,  their  dependents,  and  other 
authorized  persons.  Since  World  War  I, 
the  professional  qualifications  of  clergy 
have  been  certified  by  the  faith  group  of 
which  these  clergy  are  members. 
Religious  organizations  register  with  the 
Department  of  Defense  for  the  purpose 
of  endorsing  clergy  as  fully  qualified  to 
serve  as  chaplains  in  the  Armed  Forces. 
No  clergy  person  may  become  a 
chaplain  without  this  endorsement,  and 
the  loss  of  this  endorsement  constitutes 
a  loss  of  professional  status.  It  also 
certifies  the  number  of  years  of 
professional  experience  for  each 
candidate. 

Affected  Public:  Not-for-profit 
institutions. 

Frequency:  On  occasion;  annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 


Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD  Health 
Affairs,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  December  30,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-257  Filed  1-6-03;  8:45  am] 
BILLING  CODE  5001-OB-M 


DEPARTMENT  OF  ENERGY 

Submission  for  Office  of  Management 
and  Budget  Review;  Comment 
Requested 

AGENCY:  Departnient  of  Energy. 
ACTION:  Agency  Information  Collection 
Extension. 

SUMMARY:  The  Department  of  Energy 
(Department  or  DOE)  has  submitted  an 
information  collection  package  to  the 
Office  of  Management  and  Budget 
(OMB)  for  extension  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  Chapter  35).  The 
package  covers  the  collection  of 
information  from  state  and  alternative 
fuel  provider  fleets  that  are  subject  to 
the  DOE's  Alternative  Fuel 
Transportation  Program  (10  CFR  Part 
490).  The  regulations  contained  in 
DOE's  Alternative  Fuel  Transportation 
Program  have  been  promulgated  in 
accordance  with  sections  501  and  507(o) 
of  the  Energy  Policy  Act  of  1992,  Pubic 
Law  102-486,  106  STAT.  '2776;  42 
U.S.C.  13251,  13257(o).  This 
information  is  used  by  the  Department 
to  determine  the  compliance  statuses  of 
covered  fleets  regulated  under  the 
Alternative  Fuel  Transportation 
Program.  The  information  is  critical  to 
ensure  the  Government  has  sufficient 
information  to  ensure  compliance  of 
fleets  with  reporting  and  alternative  fuel 
vehicle  acquisition  requirements. 

DATES:  Comments  must  be  filed  on  or 
before  February  6,  2003.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the  OMB 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3087. 
(Also,  please  notify  the  DOE  contact 
listed  in  this  notice.) 


ADDRESSES:  Address  comments  to  DOE 
Desk  Officer,  Office  of  Management  and 
Budget,  Office  of  Information  and    . 
Regulatory  Affairs  (OIRA),  Room  10102, 
New  Executive  Office  Building,  725 
17th  Street,  NW,  Washington,  DC  20503. 
(Comments  should  also  be  addressed  to 
the  Records  Management  Division, 
Qffice  of  the  Chief  Information  Officer, 
at  the  address  listed  below.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Susan  L.  Frey, 
Director,  Records  Management>Division, 
Office  of  Records  and  Business 
Management,  IM-11/GTN  Bldg.  ,  U.S. 
Department  of  Energ}',  1000 
Independence  Ave  SW.,  Washington, 
DC  20585-1290. 

SUPPLEMENTARY  INFORMATION:  The 
package  contains  the  following 
information: 

(1)  Current  OMB  control  number: 
1910-5101. 

(2)  Package  Title:  Annual  Alternative 
Fuel  Vehicle  Acquisition  Report  for 
State  Government  and  Alternative  Fuel 
Provider  Fleets.  (Formerly  entitled,  »_ 
"Recordkeeping  and  Reporting 
Requirements  of  the  Alternative  Fuel 
Transportatian  Program  DOE/OTT/101.) 

(3)  Summary:  A  three-year  extension 
is  requested  because  the  information  is 
critical  to  ensure  that  the  Government 
has  sufficient  information  to  ensure  that 
covered  fleets  are  complying  with 
aimual  reporting  and  acquisition 
requirements  under  the  Alternative  Fuel 
Transportation  Program. 

(4)  Purpose:  To  collect  fleet 
compliance  reports  to  determine 
compliance  status  under  the  Program. 

(5)  Type  of  Respondents:  Covered 
state  government  arid  alternative  fuel 
provider  fleets  as  defined  in  10  CFR  part 
490. 

(6)  Estimated  number  of  responses: 
310  annually. 

(7)  Estimated  total  burden  hours, 
including  recordkeeping  hours,  required 
to  provide  the  information  is  5  hours. 

Statutory  Authority^42  U.S.C.  13251, 
13257(o). 

Dated:  Issued  in  Washington,  DC  on 
December  30,  2002. 
Susan  L.  Frey, 

Director,  Records  Management  Division. 
Office  of  Records  and  Rusiness  Management, 
Office  of  the  Chief  Information  Officer.     -. 
(FR  Doc.  03-260  Filed  1-6-03:  8:45  am)  . 

BILLING  CODE  64S(M)1-Pu 


DEPARTMENT  OF  ENERGY 

Submission  for  OMB  Review, 
Comment  Request 

AGENCY:  Department  of  Energy. 
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action:  Agency  information  collection 
extensions. 

summary:  The  Department  of  Energy 
(DOE)  is  submitting  an  information 
collection  package  to  the  Office  of 
Management  and  Budget  (0MB)  for 
renewal  imder  the  Paperwork  Reduction 
Act  of  1995.  The  package  requests  a  3- 
year  extension  of  its  Security 
information  collection  (formerly  known 
as  Safeguards  and  Security),  OMB 
Control  Number  1910-1800.  The 
package  covers  collections  of 
information  concerning  the  management 
and  administration  of  DOE's 
Govemment-owned/contractor-operated 
facilities  (GOCO's),  offsite  contractors, 
businesses  emd  citizens.  The 
information  is  used  by  Departmental 
management  to  exercise  management 
oversight  as  to  the  implementation  of 
applicable  statutory  and  contractual 
requirements  and  obligations.  The 
collection  of  this  information  is  critical 
to  ensure  that  the  Government  has 
sufficient  information  to  judge  the 
degree  to  which  contractors  meet 
contractual  requirements;  that  public 
funds  are  being  spent  in  the  maimer 
intended;  and  that  fraud,  waste,  and 
abuse  are  immediately  detected  and 
eliminated.  These  collections  provide 
information  concerning  the 
Department's  security  program.  Typical 
information  collected  in  this  package 
pertains  to  material  control  and 
accountability,  security  incident 
investigations,  and  protection  of 
unclassified  and  classified  documents. 
DATES:  Comments  regarding  this 
information  collection  package  should 
be  submitted  to  the  OMB  Desk  no  later 
than  February  6,  2003.  If  you  anticipate 
that  you  will  be  submitting  comments, 
but  find  it  difficult  to  do  so  within  the 
period  of  time  allowed  by  this  notice, 
you  should  advise  the  OMB  Desk 
Officer  of  your  intention  to  do  so  as 
soon  as  possible.  The  Desk  Officer  may 
be  telephoned  at  (202)  395-3087.  (Also, 
please  notify  the  DOE  contact  listed  in 
this  notice.) 

ADDRESSES:  Submit  comments  to  DOE 
Desk  Officer,  Office  Information  and 
Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget.  Docket 
Library,  Room  10102,  725  17th  Street, 
NW.,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  L.  Frey,  Director,  Records 
Management  Division,  Office  of  Records 
and  Business  Management,  Office  of  the 
Chief  Information  Officer,  IM-11/GTN 
Bldg,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-1290,  (301)  903- 
3666,  or  E-mail  susan.frey@hq.doe.gov. 


(Also  notify  Brenda  Scheel,  Office  of 
Security,  SO-1.12/GTN  Bldg, 
Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585-1290  (301) 903-4098. 
SUPPLEMENTARY  INFORMATION:  The 
package  contains:  (1)  Title:  Security;  (2) 
Current  OMB  control  Number:  1910- 
1800;  (3)  Type  of  Respondents:  DOE 
management  and  operating  contractors, 
offsite  contractors,  businesses,  and 
citizens;  (4)  Estimated  number  of 
Responses:  5,886;  (5)  Estimated  Total 
Burden  Hours:  179,452;  (6)  Purpose: 
This  information  is  required  by  the 
Department  to  ensure  that  programmatic 
and  administrative  management 
requirements  and  resources  concerning 
security  are  managed  efficiently  and 
effectively  and  to  exercise  management 
oversight  of  DOE  contractors;  (7) 
Number  of  Collections:  This  package 
contains  12  information  and/or  record- 
keeping requirements. 

Statutory  Authority:  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  of 
August  4,  1977. 

Issued  in  Washington,  DC.  on  December 
30,  2002. 
Susan  L.  Frey, 

Director,  Records  Management  Division, 
Office  of  Records  and  Business  Management, 
Officer  of  the  Chief  Information  Officer. 
[FR  Doc.  03-261  Filed  1-6-03;  8:45  am] 

BflJJNG  CODE  645fr-01-P 


DEPARTMENT  OF  ENERGY 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Energy. 
ACTION:  Agency  information  collection 
extension. 

summary:  The  Department  of  Energy 
(DOE)  has  submitted  renewals  for  an 
additional  three  years  for  the 
information  collection(s)  listed  at  the 
end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  sections  3507(h)(1)  and 
3506(c)  of  the  paperwork  Reduction  Act 
of  1995  (Pub.  L.  104-13). 

Each  entry  contains  the  following 
information:  (1)  The  collection  number 
cmd  title;  (2)  A  summary  of  the 
collection  of  information,  type  of 
request  (new,  revision,  extension,  or 
reinstatement),  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information,  (4)  a  description 
of  the  likely  respondents;  and  (5)  an 
estimate  of  the  total  annual  reporting 
burden  (i.e.,  the  estimated  number  of 


likely  respondents  times  the  proposed 
&«quency  of  response  per  year  times  the 
average  hours  per  response). 
DATES:  Comments  must  be  filed  on  or 
before  February  6,  2003.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  OMB 
Desk  Officer  may  be  telephoned  at  (202) 
395-7318.  (Also,  please  notify  the  DOE 
contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
DOE  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget,  Room  10102 
725  17th  Street,  NW.,  Washington,  DC 
20503.  (Comments  should  also  be 
addressed  to  the  Records  Management 
Division,  Office  of  the  Chief  Information 
Officer,  at  the  addressee  below.) 
SUPPLEMENTARY  INFORMATION;  The 
information  collections  submitted  to 
OMB  for  review  were: 

(1)  Titie:  Personal  Property;  (2) 
Current  OMB  control  Number:  1910- 
1000.  (3)  Type  of  Respondents:  BOE 
management  and  operating  contractors 
and  offsite  contractors.  (4)  Estimated 
Number  of  Responses:  111;  (5) 
Estimated  Total  Burden  Hours:  1,880. 
(6)  Purpose:  This  provides  the 
Department  with  the  information 
necessary  for  the  management,  control, 
reutilization,  and  disposal  of 
government  personal  property.  (7) 
Number  of  Collections:  The  package 
contains  3  information  and/or 
recordkeeping  requirements. 

Statutory  Authority:  Sections  3507(h)  (1) 
and  3506(c)  of  the  Paperwork  Reduction  Act 
of  1995  (Pub.  L.  104-13). 

Issued  in  Washington,  DC,  on  December 
30,  2002. 
Susan  L.  Frey, 

Director,  Records  Management  Division, 
Office  of  Records  and  Business  Management, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-262  Filed  1-6-03;  8:45  am] 

BILLING  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Policy  Statement;  Policy  for  Statistical 
Tables  Based  on  Historical  Electric 
Power  Survey  Information  Collected  • 
Under  a  Pledge  of  Confidentiality 

AGENCY:  Energy  Information 
Administration  (EIA),  Department  of 
Energy  (DOE). 
ACTION:  Policy  statement. 
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SUMMARY:  The  EIA  has  established  a 
policy  regarding  the  use  of  disclosure 
limitation  methods  for  statistical  tables 
derived  from  historical  electric  power 
survey  information  collected  under  a 
pledge  of  confidentiality.  Disclosure 
limitation  methods  are  used  to  ensure 
that  sensitive  table  cell  values  are 
suppressed;  i.e.,  withheld  from  public 
release.  A  sensitive  data  cell  value  is 
one  that,  if  publicly  disseminated,  may 
be  used  to  closely  estimate  confidential 
information  that  an  individual  survey 
respondent  reported  to  EIA. 

Under  this  policy,  EIA  will  use 
disclosure  limitation  methods  on 
statistical  tables  based  on  aggregated 
historical  electric  power  siuA^ey 
information  collected  under  a  pledge  of 
confidentiality  only  if  the  information  is 
currently  collected  under  a  pledge  of 
confidentiality.  (As  of  December  2002, 
electric  power  information  collected 
under  a  pledge  of  confidentiality 
includes  costs  of  fuels  for  unregulated 
plants,  tested  heat  rates,  fuel 
inventories,  plant  costs  and  expenses  for 
unregulated  pltmts,  monthly  electricity 
sales  information  reported  for  energy- 
only  service,  and  latitude/longitude  for 
electric  power  facilities.)  For 
information  not  currently  collected 
under  a  pledge  of  confidentiality,  EIA 
will  not  use  disclosure  limitation 
methods  for  statistical  tables  derived 
from  the  historical  electric  power  siu^fey 
information  previously  collected  imder 
a  pledge  of  confidentiality. 

This  policy  applies  to  any  information 
collected  in  an  EIA  electric  power 
survey  under  a  pledge  of  confidentiality 
during  a  survey  period  at  least  three 
years  prior  to  the  date  of  its  proposed 
release  in  a  statistical  table.  The  three- 
year  period  includes  the  reporting  year 
(the  year  for  which  information  is 
currently  being  Collected)  and  two  prior 
years  where  information  has  been 
finalized.  In  accordance  with  applicable 
laws  and  regulations,  EIA  will  continue 
to  not  publicly  release  svuvey  forms 
collected  under  a  pledge  of 
confidentiality. 

This  policy  is  based  on  the  need  to 
provide  additional  statistical  tabulations 
that  will  improve  and  broaden  the 
understanding  of  the  United  States 
electric  power  industry  by  releasing 
additional  statistical  tabulations.  These 
tables  may  present  information  at  the 
national.  State,  and/or  regional  levels  in 
various  EIA  information  products. 
(EIA's  electric  power  information  is 
available  on  the  web  at  http:// 
www.eia.doe.gov/.) 

DATES:  This  policy  becomes  effective  on 
January  7,  2003. 


ADDRESSES:  Requests  for  additional 
information  or  questions  about  this 
policy  should  be  directed  to  Dean 
Feimell.  He  may  be  contacted  by  FAX 
(202-287-1934),  e-mail 
(Dean.Fennell@eia.doe.gov),  or 
telephone  (202-287-1744).  These 
contact  methods  are  recommended  to 
expedite  contact.  His  mailing  address  is 
Energy  Information  Administration,  EI- 
53,  U.S.  Department  of  Energy,  1000 
Independence  Ave.  SW,  Washington, 
DC  20585-0650. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  should  be  directed  to  Mr. 
Fennell  at  the  address  listed  above. 
EIA's  electric  power  information  is 
available  on  the  web  at  http:// 
www.eia.doe.gov/. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Comments 

III.  Current  Actions 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  93-275,  15  U.S.C. 
761  et  seq.)  and  the  DOE  Organization 
Act  (Pub.  L.  95-91,  42  U.S.C.  7101  et 
seq.)  require  the  EIA  to  carry  out  a 
centralized,  comprehensive,  and  unified 
energy  information  program.  This 
program  collects,  evaluates,  assembles, 
analyzes,  and  disseminates  information 
on  energy  resource  reserves,  production, 
demand,  technology,  and  related 
economic  and  statistical  information. 
This  information  is  used  to  assess  the 
adequacy  of  energy  resources  to  meet 
near  and  longer-term  domestic 
demands. 

The  EIA  conducts  surveys  to  collect 
information  about  the  electric  power 
industry  from  companies  and 
organizations  involved  in  the 
generation,  transmission,  distribution, 
and  sales  of  electric  power.  This  survey 
information  is  disseminated  in  a  variety 
of  information  products  and  electronic 
data  files  used  by  government  and 
private  sector  policymakers  and 
analysts. 

On  October  24,  2002,  EIA  issued  a 
Federal  Register  notice  (67  FR  65345) 
requesting  public  comments  on  a 
proposed  policy  regarding  the  use  of 
disclosure  limitation  methods  for 
statistical  tables  derived  from  historical 
electric  power  survey  information 
collected  under  a  pledge  of 
confidentiality.  A  second  notice  was 
issued  on  November  4,  2002  (67  FR 
67253)  to  correct  a  publication  mistake 
in  the  date  for  submission  of  comments. 
In  the  October  24  notice,  EIA  discussed 
the  reasons  for  the  proposed  policy  as 
well  as  reasons  for  proposing  it.  In 
addition  to  publishing  the  notice,  EIA 


sent  a  copy  of  the  notice  to  each  of  its 
over  6,000  electric  power  survey 
respondents. 

The  proposed  policy  was  based  on  the 
need  to  provide  additional  statistical 
tabulations  that  will  improve  and 
broaden  the  understanding  of  the 
electric  power  industry.  These  statistical 
tables  will  provide  electric  power 
information  at  national.  State,  and/or 
regional  levels.  (An  example  of  this  is 
publishing  national  level  fuel 
consumption  information  in  EIA's 
Annual  Energy  Review,  or  publishitig 
State  or  regional  level  information  for 
fuel  consumption,  useful  thermal 
output,  or  generation  in  reports  such  as 
EIA's  Electric  Power  Monthly  or  Natural 
Gas  Annual.) 

II.  Discussion  of  Comments 

In  response  to  the  Federal  Register 
notice  and  EIA's  mailing  of  the  notice  to 
its  survey  respondents,  EIA  received  19 
sets  of  comments.  Most  of  the  comments 
were  from  electric  power  companies 
and  trade  groups. 

Of  the  comments  received,  nine  were 
in  favor  of  a  policy  of  not  using 
disclosure  limitation  methods  on 
statistical  tables  based  on  historical 
electric  power  survey  information,  nine 
objected  to  the  proposal,  and  one 
commenter  did  not  take  a  position.  After 
analyzing  the  comments,  EIA  decided  to 
propose  using  disclosure  limitation 
methods  on  statistical  tables  based  on 
historical  electric  power  survey 
information  collected  under  a  pledge  of 
confidentiality  only  if  the  survey 
information  is  currently  collected  under 
a  pledge  of  confidentiality.  If  the 
historical  survey  information  was 
collected  under  a  pledge  of 
confidentiality  but  is  not  currently 
collected  under  such  a  pledge,  EIA  will 
not  use  disclosure  limitation  methods 
on  statistical  tables  based  on  the 
aggregated  historical  information. 

The  decision  is  based  on  the  fact  that 
for  information  not  currently  collected 
under  a  pledge  of  confidentiality,  the 
public  has  access  to  the  most  recent 
information  in  individually-identifiable 
form.  Therefore,  the  release  of  statistical 
tables  not  subjected  to  disclosure 
limitation  methods  for  historical  survey 
information  previously  collected  under 
a  pledge  of  confidentiality  should  not 
cause  substantial  competitive  harm  to 
the  position  of  any  survey  respondent. 
Examples  of  information  meeting  this 
criteria  include  generation  and  fuel 
consumption  information  collected 
under  a  pledge  of  confidentiality  prior 
to  1999  on  the  Form  EIA-867,  but  the 
generation  and  fuel  consumption 
information  are  currently  collected  with 
no  pledge  of  confidentiality. 
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Following  is  a  summary  of  the  major 
supporting  and  opposing  arguments 
received  in  response  to  EIA's  proposed 
policy. 

General  Concerns — Arguments  for 
Release  of  Aggregated  Information 
Collected  Under  a  Pledge  of 
Confidentiality 

Nine  responders  to  the  October  24, 
2002,  Federal  Register  notice  generally 
supported  EIA's  approach  to  not  using 
disclosure  limitation  methods  before 
disseminating  information  collected 
under  a  pledge  of  confidentiality  at  an 
aggregate  level  in  statistical  tables  after 
a  three-year  period.  They  stated  that  the 
release  of  such  information  at  least  three 
years  after  collection  and  aggregated  at 
the  State,  regional,  or  national  level  will 
adequately  safeguard  the  competitive 
position  of  any  survey  respondent.  If  an 
affected  survey  respondent  disagrees, 
the  respondent  has  the  option  to  request 
confidential  treatment  through  the 
DOE'S  Office  of  Hearings  and  Appeals  or 
in  court.  Further,  some  stated  that 
disseminating  historically  confidential 
information  at  the  State  level  is 
especially  important  as  States  move  into 
an  era  characterized  by  the  need  for 
portfolio  management  of  power  supply, 
demand,  and  related  factors.  Others 
believe  that  the  release  of  aggregated 
information  after  a  three-year  period 
expands  the  historical  information 
available  and  has  the  potential  to  benefit 
information  users,  researchers,  and 
policymakers. 

Other  persons  argued  that  the 
industry  has  failed  to  document  any 
specific  harm  that  will  arise  from  the 
release  of  ELA  aggregated  survey 
information  despite  the  fact  that 
competition  has  existed  in  the  industry 
for  several  years.  They  also  stated  that 
much  of  the  information  is  already 
available,  that  the  statistical  tables  will 
not  have  any  competitive  impact  by  the 
time  they  are  released  by  EIA,  and  that 
public  policy  goals  depend  on  this 
information. 

Some  supporters  of  the  release  of 
aggregated  information  after  three  years 
believe  that  both  EIA's  enabling  statute 
and  the  Freedom  of  Information  Act 
(FOIA)  mandate  that  EIA  disseminates 
its  information.  They  state  that  the  FOLA 
contains  nine  exemptions  from  public 
disclosure,  and  only  Exemption  4 
(which  protects  against  release  of 
confidential  commercial  or  financial 
information),  potentially  relates  to  the 
type  of  information  collected  on  EIA's 
electric  power  surveys.  In  fact,  one 
commenter  stated  that  the  purpose  of 
FOIA  is  to  promote  disclosure,  not  to 
justify  secrecy. 


Another  conunenter  in  favor  of  the 
release  of  historical  information  stated 
that  with  the  movement  toward  a  more 
competitive  market,  it  should  be  clear  to 
all  that  energy  markets  can  function  best 
in  the  presence  of  wide  access  to 
information. 

Also  in  support  of  the  proposed 
policy,  many  commenters  to  previous 
ELA  Federal  Register  notices  published 
March  13,  2001  (Vol.  66,  No.  49)  who 
opposed  the  release  of  individually- 
reported  information  believed  that  EIA 
could  fulfill  its  statutory  duties  without 
disclosiue  of  individual  plant  level 
information  by  disseminating  the 
information  in  an  aggregated  form.  In 
addition,  several  supported  a  delay  in 
the  disclosure  of  sensitive  information 
to  protect  against  competitive  harm. 

General  Concerns — Arguments  Against 
Release  of  Aggregated  Information 
Collected  Under  A  Pledge  of 
Confidentiality 

Nine  responders  to  the  October  24, 
2002,  Federal  Register  notice  opposed 
EIA's  proposal  to  release  information 
collected  under  a  pledge  of 
confidentiality  at  an  aggregate  level  after 
a  three-year  period.  They  believe  that 
disclosure  even  at  an  aggregate  level  of 
competitively  sensitive  information  will 
harm  respondents,  the  electricity 
market,  and  the  consumer.  In  particular, 
some  believe  their  entities  hold  market 
share  in  certain  States  and  regions.  If  the 
niunber  of  entities  included  in  the 
aggregate  is  small,  they  believe  that  their 
information  could  be  easily  discerned. 
Others  understood  that  the  confidential 
information  would  remain  proprietary 
even  when  disseminated  at  aggregate 
levels.  They  stated  that  EIA  is  changing 
its  policy  on  confidentiality. 

Some  nad  an  issue  with  the  three- year 
time  period.  Their  concern  is  that  much 
of  the  information  prd^ded  in  the 
responses  to  the  EIA  sxuA^eys  would 
potentially  change  little  over  time. 
Thus,  if  the  number  of  entities  included 
in  a  particular  aggregate  is  small, 
individually  reported  information  could 
be  discerned.  If  the  information  changes 
little  over  time,  competitive  harm  could 
occiu'  with  respect  to  fuel  piuchase 
prices  and  plant  operating  costs. 

One  commenter  opposed  the  proposal 
to  release  aggregate  information 
collected  under  a  pledge  of 
confidentiality  after  three  years  stating 
that  the  proposal  is  too  broad  and 
unfounded.  The  person  also  stated  that 
the  new  proposal  violates  the 
expectations  of  companies  that  have 
submitted  the  information  in  reliance  on 
confidentiality  assurances.  The  person 
went  on  to  say  that  the  mere  passage  of 
time  does  not  ensure  that  information 


treated  as  confidential  because  of 
commercial  and  security  concerns  no 
longer  need  to  be  treated  as  confidential. 
The  conunenter  believes  that  the 
proposal  is  a  generalization,  which  can 
not  be  made  for  all  categories  of 
information  or  for  all  facilities  and 
companies.  Also,  companies  have 
provided  the  information  in  reliance  on 
ELA  assurances,  which  should  not  now 
be  withdrawn  after  the  information  has 
been  submitted. 

EIA's  Response  to  Comments 

EIA  finds  that  the  comments  on  the 
issue  are  thoughtful  and  reflect  the 
natujre  of  the  tradeoff  in  ensuring 
information  is  available  for  monitoring 
and  analyzing  the  electric  power 
industry  and  markets  while  at  the  same 
time  ensuring  that  information  collected 
under  a  pledge  of  confidentiality  in 
ELA's  electric  power  surveys  is  not 
released  in  statistical  tables  in  such  a 
way  as  to  cause  potential  substantial 
competitive  harm  to  the  survey 
respondents. 

ELA's  final  policy  is  to  discontinue  the 
use  of  disclosiue  limitation  methods 
such  as  suppression  and  complimentary 
suppression  for  statistical  tables  derived 
from  historical  electric  power  survey 
information  collected  under  a  pledge  of 
confidentiality  only  if  the  information  is 
not  currently  collected  under  a  pledge 
of  confidentiality.  This  decision  is  based 
on  the  need  to  provide  additional 
tabulations  that  will  improve  and 
broaden  the  understanding  of  the 
electric  power  industry  by  releasing 
more  aggregated  information  (State, 
regional,  or  national  level)  while  using 
disclosure  limitation  methods  to  ensure 
the  confidentiality  of  information 
currently  collected  under  a  pledge  of 
confidentiality.  The  potential  disclosure 
of  data  that  were  confidential  and  older 
than  three  years  will  not  have  a  major 
impact  on  the  competitiveness  of  the 
respondents,  as  their  current  data  are  no 
longer  confidential. 

in.  Current  Actions 

The  EIA  is  establishing  a  policy 
regarding  the  use  of  disclosure 
limitation  methods  for  information  in 
statistical  tables  derived  from  historical 
electric  power  siu^ey  information 
collected  under  a  pledge  of 
confidentiality.  (Disclosure  limitation 
methods  are  used  to  ensiue  that 
sensitive  table  cell  values  are 
suppressed;  i.e.,  withheld  fi'om  public 
release.)  Under  this  policy,  disclosure 
limitation  methods  will  be  used  on 
statistical  tables  based  on  aggregated 
historical  electric  power  survey 
information  collected  under  a  pledge  of 
confidentiality  only  if  the  information  is 
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currently  collected  under  a  pledge  of 
confidentiality.  (As  of  December  2002, 
electric  power  survey  information 
collected  under  a  pledge  of 
confidentiality  includes  costs  of  fuels 
for  unregulated  plants,  tested  heat  rates, 
fuel  inventories,  plant  costs  and 
expenses  for  imregulated  plants, 
monthly  electricity  sales  information 
reported  for  energy-only  service,  and 
latitude/longitude  for  electric  power 
facilities.)  If  the  survey  information  is 
not  CTurently  collected  under  a  pledge 
of  confidentiality,  EIA  will  not  use 
disclosure  limitation  methods  for 
statistical  tables  derived  from  the 
historical  electric  fKjwer  siuvey 
information. 

This  policy  would  apply  to  any 
information  collected  in  an  EIA  electric 
power  survey  under  a  pledge  of 
confidentiality  during  a  stuvey  period  at 
least  three  years  prior  to  the  date  of  its 
proposed  release  in  a  statistical  table. 
The  three-year  period  includes  the 
reporting  year  (the  year  for  which 
information  is  currently  being  collected) 
and  two  prior  years  where  information 
have  been  finalized.  Li  accordance  with 
applicable  laws  and  regulations,  EIA 
will  not  publicly  release  survey  forms 
collected  under  a  pledge  of 
confidentiality. 

Statutory  Authority:  Section  52  of  the 
Federal  Energy  Administration  Act  (Pub.  L. 
No.  93-275,  15  U.S.C.  790a). 

Issued  in  Washington,  DC,  December  31, 
2002. 

Guy  F.  Caruso, 

Administrator,  Energy  Information 
Administration. 

(PR  Doc.  03-259  Filed  1-6-03;  8:45  am] 
BILUNG  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP02-34(M)03] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

December  31,  2002. 

Take  notice  that  on  December  24, 
2002,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  with  an 
effective  date  of  December  24,  2002: 
First  Revised  Sheet  No.  192 
First  Revised  Sheet  No.  192  A 
First  Revised  Sheet  No.  192B 
First  Revised  Sheet  No.  192C 

ANR  states  that  the  revised  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  November  26, 


2002  Order  in  the  above-referenced 
docket  in  regards  to  MDQ  reductions. 
ANR  Pipeline  Company,  101  FERC 
61,246(2002). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Conunission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
sfrongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  January  6,  2003. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.03-239  Filed  1-3-03;  8:45  am] 

BtLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-065] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate  Filing 

December  31,  2002. 

Take  notice  that  on  December  23, 
2002,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  and  approval 
Amendments  to  two  Service 
Agreements  between  ANR  and 
Wisconsin  Public  Service  Corporation, 
which  revise  the  MDQ  imder  such 
Agreements.  ANR  requests  that  the 
Commission  accept  and  approve  the 
agreements  to  be  effective  January  1, 
2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft«e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Intervention  Date:  January  6,  2003. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  03-251  Filed  1-3-03;  8:45  am] 

BH.UNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP96-200-091] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

December  31.  2002. 

Take  notice  that  on  December  27, 
2002,  CenterPoint  Energy  Gas 
Transmission  Company  (CEGT,  formerly 
Reliant  Energy  Gas  Transmission 
Company)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
651,  to  be  effective  January  1,  2003. 

CEGT  states  that  the  purpose  of  this 
filing  is  to  describe  the  provisions  of  a 
revised  negotiated  rate  transaction 
between  CEGT  and  TPS  Dell,  L.L.C. 
Tariff  sheets  describing  the  original 
negotiated  rate  transaction  (i.e.,  the 
traunsaction  being  amended  by  CEGT's 
filing)  were  accepted  by  the 
Commission  in  a  letter  order  dated 
September  27,  2002,  in  Docket  No. 
RP96-200-085. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC    ♦ 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
MTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Intervention  Date:  January  8,  2003. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  03-250  Filed  1-3-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROa-346-000] 

Citizens  Communications  Company; 
Notice  of  Filing 

December  31,  2002. 

Take  notice  that  on  December  27, 
2002,  Citizens  Communications 
Company  (Citizens)  filed  an  Agreement 
with  Vermont  Electric  Cooperative,  Inc. 
(VEC)  for  Firm  Sales  Service,  designated 
as  Citizens'  Rate  Schedule  FERC  No.  44. 
Citizens  requests  waiver  of  the 
Commission's  prior  notice 
requirements,  and  an  effective  date  of 
Jemuary  1 ,  2003  for  the  service 
agreement. 

Citizens  states  that  copies  of  this 
filing  were  served  on  VEC  and  the 
Vermont  Public  Service  Board.  In 


addition,  a  copy  of  the  rate  schedule  is 
available  for  inspection  at  the  offices  of 
Citizens'  Vermont  Electric  Division 
during  regular  business  hours. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestcmts  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
fi^e  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  January  17,  2003. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  03-230  Filed  1-3-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-350-010] 

Colorado  Interstate  Gas  Company; 
Notice  of  Refund  Report 

December  31,  2002. 

Take  notice  that  on  December  23, 
2002,  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  its  refund 
report  in  Docket  No.  RPOl-350-000. 

CIG  states  that  the  filing  and  refunds 
were  made  to  comply  with  the 
Commission's  order  issued  on  August  5, 
2002.  CIG  states  that  the  refunds  were 
made  on  November  25-,  2002. 


CIG  states  that  the  refund  report 
summarizes  jiu-isdictional 
transportation  and  gathering  refund 
amounts  for  the  period  October  1,  2001 
through  September  30,  2002  pxusuant  to 
Article  2.2  of  CIG's  Stipulation  and 
Agreement  as  approved  in  the 
Commission's  August  5,  2002  order. 

CIC  states  that  copies  of  CIG's  filing 
are  being  mailed  to  all  parties  of  record 
in  this  proceeding  and  interested  states 
regulatory  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  7,  2003. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  jn  lieu  of  paper.  For  Assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  03-238  Filed  1-3-03;  8:45  am]    , 

BILUNG  CODE  67t7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-21 8-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

December  31,  2002. 

Take  notice  that  on  December  23, 
2002,  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
Fourth  Revised  Sheet  No.  271,  to 
become  effective  February  1,  2003. 

CIG  states  that  the  tariff  sheet  is  being 
filed  to  remove  the  five-year  term 
matching  cap  from  the  right-of-first- 
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reftisal  provisions  of  ClCs  Tariff 
consistent  with  the  Commission's  Order 
on  Remand. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tiling  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the, appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
CcHnmission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  Hnk. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
ft^  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Conmiission's  Web  site  imder  the 
"e-Filing"  link. 

Intervention  Date:  January  6,  2003. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  03-247  Filed  1-3-03;  8:45  am) 

BtLLMG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-1 90-022] 

Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  Filing 

December  31,  2002. 

Take  notice  that  on  December  27, 
2002,  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheets,  with 
an  effective  date  of  December  1,  2002: 

Substitute  Original  Sheet  No.  llO 
Substitute  Original  Sheet  No.  IIP 
Substitute  Original  Sheet  No.  IIR 
Substitute  Original  Sheet  No.  IIS 


CIG  states  that  these  tariff  sheets  are 
being  filed  to  comply  with  the 
Commission's  order  issued  November 
27,  2002  in  this  proceeding  and  to 
remove  the  Maximum  Daily  Quantity 
reduction  provision  applicable  to  these 
negotiated  rate  transactions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conmiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://wrww.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
nmnber  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  January  8,  2003. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  03-249  Piled  1-3-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-21 9-000] 

Discovery  Gas  Transmission  LLC; 
Notice  of  Tariff  Filing 

December  31,  2002. 

Take  notice  that  on  December  26, 
2002,  Discovery  Gas  Transmission  LLC 
(Discovery)  tendered  for  filing  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volmne  No.  1 ,  the  following 
revised  tariff  sheets,  to  be  effective 
February  1,  2003: 

Fourth  Revised  Sheet  No.  20 
Second  Revised  Sheet  No.  114 
Fourth  Revised  Sheet  No.  151 
Third  Revised  Sheet  No.  152 
First  Revised  Sheet  No.  152 A 
Fourth  Revised  Sheet  No.  154 
Fourth  Revised  Sheet  No.  155 


Third  Revised  Sheet  No.  169 
First  Revised  Sheet  No.  169A 
First  Revised  Sheet  No.  186        , 

Discovery  states  that  this  filing  is 
made  in  part  for  administrative 
purposes  and  in  part  as  a  housekeeping 
matter  to  clarify,  update  and  clean  up 
several  items  in  Discovery's  tariff. 

Discovery  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers,  interested  State 
Commissions  and  other  interested 
persons. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.^ov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
fi«e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Intervention  Date:  January  7,  2003. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  03-248  Filed  1-3-03;  8:45  am] 

BtLUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  184-065] 

El  Dorado  Irrigation  District  California; 
Notice  of  Public  Meetings 

December  31,  2002. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  reviewing 
the  application  for  a  new  license  for  the 
El  Dorado  Project  (FERC  No.  184),  filed 
on  February  22,  2000.  The  El  Dorado 
Project,  licensed  to  the  El  Dorado 
Irrigation  District  (EID),  is  located  on  the 
South  Fork  American  River,  in  El 
Dorado,  Alpine,  and  Amador  counties, 
California.  The  project  occupies  lands  of 
the  El  Dorado  National  Forest. 

The  EID,  several  state  and  federal 
agencies,  and  several  non-governmental 
agencies  are  working  collaboratively 
with  a  facilitator  to  resolve  certain 
issues  relevant  to  this  proceeding.  These 
meetings  are  a  part  of  that  collaborative 
process.  Meetings  will  be  held  as 
follows: 

January  13  Recreation  Workgroup — 9 
am — 4  pm;  January  14  Geomorphology 
sub- workgroup — 9  am — 4  pm;  January 
15  Plenary  Meeting — 9  am — 4  pm;  and 
January  16  Plenary  Meeting — 9  cim — 4 
pm. 

We  invite  the  participation  of  all 
interested  governmental  agencies,  non- 
governmental organizations,  and  the 
general  public  in  these  meetings. 

All  meetings  will  be  held  in  the  El 
Dorado  Board  of  Directors  Meeting 
Room,  located  at  EID  Headquarters, 
2890  Mosquito  Road,  Placerville, 
California. 

For  further  information,  please 
contact  Elizabeth  Molloy  at  (202)  502- 
8771  or  John  Mudre  at  (202)  502-8902. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary,  •  • 

[FR  Doc.  03-232  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-21 4-000] 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC  Docket  No.  RP03- 
214-000;  Notice  of  Tariff  Filing 

December  31,  2002. 

Take  notice  that  on  December  23, 
2002,  Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 


Fourth  Revised  Volume  No.  1-B,  Third 
Revised  Sheet  No.  37,  to  be  effective 
January  23,  2003. 

KMIGT  states  that  the  purpose  of  this 
filing  is  to  revise  Section  18.5  of 
KMIGT's  General  Terms  and  Conditions 
(GT&C)  in  order  to  eliminate  the  five- 
year  term  matching  cap  concerning  the 
exercise  of  the  right  of  first  refusal  in 
compliance  with  the  Commission  Order 
on  Remand  issued  October  31,  2002. 

KMIGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  of  its 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestcmts  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
iwvw./ejr.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Intervention  Date:  January  6,  2003. 

Linwood  A.  Watson,  ]t.. 

Deputy  Secretary. 

IFR  Doc.  03-244  Filed  1-3-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-404-007] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

December  31,  2002. 

Take  notice  that  on  December  23, 
2002,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1  the  following  tariff  sheets 
in  compliance  with  the  Commission's 
order  issued  on  November  21,  2002,  in. 
Docket  No.  RPOO-404,  et  al.  (Order): 

Seventh  Revised  Sheet  No.  1 
Ninth  Revised  Sheet  No.  2 
61  Revised  Sheet  No.  53 
Fourth  Revised  Sheet  No.  55 
Third  Revised  Sheet  No.  Ill 
Fifth  Revised  Sheet  No.  115 
Third  Revised  Sheet  No.  125 
Third  Revised  Sheet  No.  133 
Fifth  Revised  Sheet  No.  142 
Original  Sheet  No.  142A 
Original  Sheet  No.  142B 
Original  Sheet  No.  142C 
Original  Sheet  No.  142D 
Original  Sheet  No.  142E 
Fifth  Revised  Sheet  No.  146 
Fourth  Revised  Sheet  No.  154 
Tenth  Revised  Sheet  No.  201    . 
Eighth  Revised  Sheet  No.  220 
Sixth  Revised  Sheet  No.  226 
Sixth  Revised  Sheet  No.  252 
Third  Revised  Sheet  No.  256 
Seventh  Revised  Sheet  No.  258 
Seventh  Revised  Sheet  No.  259 
Second  Revised  Sheet  No.  260A 
Fourth  Revised  Sheet  No.  263C 
Fourth  Revised  Sheet  No.  263D 
Fourth  Revised  Sheet  No.  266 
Fourth  Revised  Sheet  No.  269 
Second  Revised  Sheet  No.  270 
Second  Revised  Sheet  No.  292A 
Third  Revised  Sheet  No.  304 
Second  Revised  Sheet  No.  305 
Original  Sheet  No.  305A 
Original  Sheet  No.  305B 
Original  Sheet  No.  306 
Sheet  No.  307 

Second  Revised  Sheet  No.  432 
Sheet  No.  433 

Second  Revised  Sheet  No.  443 
First  Revised  Sheet  No.  444 
Sheet  No.  445 

Northern  states  that  this  filing  is 
Northern's  compliance  filing  under 
Order  No.  637. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
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Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Conunission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Coirmiission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  January  6,  2003. 

Linwood  A.  Watson,  |r., 

Peputy  Secretary. 

(FR  Doc.  03-235  Filed  1-3-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP02-451-O02] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

December  31.  2002. 

Take  notice  that  on  December  23, 
2002,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheet  in 
compliance  with  the  Commission's 
order  issued  on  November  21,  2002  in 
Docket  No.  RPOO-404-000,  et  al.  (637 
Order): 
Substitute  First  Revised  Sheet  No.  269B 

In  accordance  with  the  Commission's 
637  Order,  Northern  states  that  it  is 
filing  the  above-referenced  tariff  sheet  to 
revise  Section  32  (L)  (Imbalance 
Trading)  of  the  General  Terms  and 
Conditions  of  Northern's  FERC  Gas 
Tariff. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  \xs\ng  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@fefc.gov  or  toll- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiu-ages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  January  6.  2003. 

Linwood  A.  Watson.  Ir., 

Deputy  Secretary. 

[FR  Doc.  03-240  Filed  1-.3-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  77-110] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Filing  and  Requesting 
Comments 

December  31,  2002. 

On  November  29,  2002,  the  National 
Marine  Fisheries  Service  (NMFS)  filed 
with  the  Commission  its  final  biological 
opinion  for  a  proposed  license 
amendment  for  the  Potter  Valley  Project 
(PVP;  FERC  No.  77-110).  The  proposed 
amendment  involves  changes  in  the 
minimum  flow  release  requirements  at 
the  project,  consisting  of  increased 
releases  to  the  Eel  River,  which  would 
result  in  overall  decreased  diversions  to 
the  Russian  River.  The  PVP  is  licensed 
to  Pacific  Gas  and  Electric  Company 
(PG&E)  and  is  located  in  Lake  and 
Mendocino  counties,  California. 

The  NMFS  biological  opinion  finds 
that  the  proposed  increase  in  minimum 
flow  releases  te  the  Eel  River  is  likely 
to  jeopardize  the  continued  existence  of 
southern  Oregon/northern  California 
coho  salmon,  California  coastal  chinook 
salmon,  and  California  steelhead  and 
likely  to  adversely  modify  designated 
critical  habitat  in  the  Eel  River  Basin. 
With  respect  to  salmonids  in  the 
Russian  River,  it  is  the  NMFS'  biological 


opinion  that  the  proposed  action  is  not 
likely  to  jeopardize  listed  species  or 
adversely  modify  designated  critical 
habitat.  The  biological  opinion  includes 
a  "Reasonable  and  Prudent 
Alternative,"  which  the  NMFS  believes 
should  avoid  jeopardy  to  listed  species. 

■The  purpose  of  this  notice  is  to 
request  comments  on  the  NMFS 
biological  opinion,  including  its 
"Reasonable  and  Prudent  Alternative." 
Copies  of  the  biological  opinion  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  oj  may  be 
viewed  on  the  Commission's  Web  site  at 
http://wH'w.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
ft-ee  at  1-866-208-3676.  or  for  TTY, 
(202) 502-8659. 

Comments  on  the  biological  opinion 
should  be  filed  with  the  Commission 
within  30  days  from  the  issuance  date  " 
of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  The 
Commission's  Rules  of  Practice  require 
all  intervenors  filing  documents  with 
the  Commission  to  serve  a  copy  of  that 
document  on  each  person  on  the  official 
ser\'ice  list  for  the  project.  Further,  if  an 
intervenor  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

Motions  to  intervene  and  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  (http://wvirw.ferc.gov)  under  the  "e- 
Filing"  link. 

For  additional  information  concerning 
the  foregoing,  please  contact  Jolm 
Mudre  at  (202)  502-8902. 

Comments  due:  Januar}'  30,  2003. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  03-233  Filed  1-3-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 4-001] 

Pine  Needle  LNG  Company.  LLC; 
Notice  of  Compliance  Filing 

December  31.  2002. 

Take  notice  that  on  December  27, 
2002,  Pine  Needle  LNG  Company,  LLC 
{Pine  Needle),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1 ,  Second  Revised  Sheet  No.  80  and 
Second  Revised  Sheet  No.  81.  The 
proposed  effective  date  of  the  tariff 
sheets  is  February  1,  2003. 

Pine  Needle  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  "Order  Accepting  Tariff 
Filing  and  Requiring  Compliance 
Filing"  issued  on  November  27,  2002,  in 
the  referenced  docket,  in  which  the 
Commission  directed  Pine  Needle  to 
refile,  within  30  days,  revised  tariff 
sheets  to  modify  its  right  of  first  refusal 
provisions. 

Pine  Needle  states  that  it  will  serve 
copies  of  the  instant  filing  on  its 
affected  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make^rotestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(i)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  January  6,  2003. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

(FR  Doc.  03-242  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2355-008,  et  al.] 

Southern  California  Edison  Company, 
et  al.;  Electric  Rate  and  Corporate 
Filings 

December  27,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Southern  California  Edison  Company 

(Docket  Nos.  ER97-2355-008,  ER98-2322- 
003  and  ER9 7-2 3 5 5-006} 

Take  notice  that  on  December  23, 
2002,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  its 
Wholesale  Distribution  Access  Tariff 
(WDAT)  in  compliance  with  Opinion 
Nos.  458  and  458-A  rendered  in  the 
aforementioned  dockets. 

SCE  states  that  copies  of  this  filing 
were  served  upon  those  persons  whose 
names  appear  on  the  official  Service  List 
for  these  dockets. 

Comment  Date;  January  13,  2003. 

2.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-108-008] 

Take  notice  that  on  December  23, 
2002,  the  Midwest  Independent 
Transmission  System  Operator,  Inc.  (the 
Midwest  ISO)  tendered  for  filing 
revisions  to  Attachments  S 
(Independent  Market  Monitoring  Plan) 
and  S-1  (Independent  Market  Monitor 
Retention  Agreement)  of  the  Midwest 
ISO  Open  Access  Transmission  Tariff. 
The  Midwest  ISO  states  that  the 
revisions  enhance  the  independent 
status  of  the  Independent  Market 
Monitor,  and  believe  they  are  in 
compliance  with  the  Conunission's 
November  22,  2002  Order  in  the  same 
proceeding. 

The  Midwest  ISO  also  seeks  waiver  of 
the  Commission's  regulations,  18  CFR 
385.2010  with  respect  to  service  on  all 
parties  on  the  official  service  list  in  this 
proceeding.  The  Midwest  ISO  states  that 
they  have  served  a  copy  of  this  filing 
electronically,  with  attachments,  upon 
all  Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been  posted 
electronically  on  the  Midwest  ISO's 
Web  site  at  www.midwestiso.org  under 
the  heading  "Filings  to  FERC"  for  other 


interested  parties  in  this  matter.  The 
Midwest  ISO  will  provide  hard  copies 
to  any  interested  parties  upon  request. 
Comment  Date;  January  13,  2003. 

3.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  Nos.  ER02-2 126-005] 

Take  notice  that  on  December  20, 
2002,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  a  revised  unexecuted 
Interconnection  Agreement  (Agreement) 
between  Con  Edison  and  PSEG  Power 
In-City  I,  LLC  (PSEG  Power).  Con 
Edison  stated  that  the  filing  v/as  made 
in  compliance  with  the  Order  Accepting 
for  Filing,  with  Modifications,  Proposed 
Interconnection  Agreement,  issued  on 
November  20,  2002  in  this  proceeding. 
The  revised  Agreement  has  a  designated 
effective  date  of  September  1,  2002. 

Con  Edison  stated  that  copies  of  the 
filing  were  served  upon  all  parties  to 
this,  proceeding. 

Comment  Date:  January  13,  2003. 

4.  ISO  New  England,  Inc. 

(Docket  No.  ER02-2330-004] 

Take  notice  that  on  December  20, 
2002,  ISO  New  England  Inc.  submitted 
a  compliance  filing  providing  a  status 
report  on  the  implementation  of 
Standard  Market  Design  in  New 
England. 

Comment  Date:  January  10,  2003. 

5.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-13-0011 

Take  notice  that  on  December  23, 
2002,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO)  tendered 
for  filing  a  compliance  filing  in 
accordance  with  the  Commission's 
November  22,  2002  order  in  the  above- 
captioned  proceeding. 

The  NYISO  states  that  it  has  served  a 
copy  of  this  filing  to  all  parties  that  have 
executed  Service  Agreements  under  the 
NYISO's  Open-Access  Transmission 
Tariff  or  Services  Tariff,  the  New  York 
State  Public  Service  Commission  and  to 
the  electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania. 

Comment  Date:  January  13,  2003. 

6.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER03-3 12-000} 

Take  notice  that  on  December  23, 
2002,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  unexecuted 
copies  of:  (i)  A  Wholesale  Distribution 
Tariff  (WDT)  Service  Agreement 
(Service  Agreement)  between  PG&E  and 
Hercules  Municipal  Utility  (HMU);  and 
(ii)  an  Interconnection  Agreement  (lA) 
between  PG&E  and  HMU. 
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The  Service  Agreement  is  submitted 
pursuant  to  the  PG&E  wholesale 
distribution  tariff  and  permits  PG&E  to 
recover  the  ongoing  costs  for  service 
required  over  PG&E's  distribution 
facilities.  The  lA  provides  the  terms  and 
conditions  for  the  continued 
interconnection  of  the  Electric  Systems 
of  HMU  and  PG&E. 

PG&E  has  requested  certain  waivers 
"for  a  proposed  effective  date  of  January 
1,  2003.  Copies  of  this  Hling  have  been 
served  upon  HMU,  the  California 
Independent  System  Operator 
Corporation  and  the  California  Public 
Utilities  Commission. 

Comment  Date:  January  13,  2003. 

7.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER03-3 13-000] 

Take  notice  that  on  December  23, 
2002  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (FERC  or  Commission) 
Regulations,  a  supplement  to  Rate 
Schedule  117  filed  with  FERC 
corresponding  to  an  Agreement  with  the 
Delaware  County  Electric  Cooperative 
(the  Cooperative). 

This  rate  filing  is  made  pursuant  to 
Section  1  (c)  and  Section  3(a)  through 
(c)  of  Article  IV  of  the  June  1,1977 
Facilities  Agreement  between  NYSEG 
and  the  Cooperative,  filed  with  FERC. 
The  annual  charges  for  routine 
operation  and  maintenance  and  general 
expenses,  as  well  as  revenue  and 
property  taxes  are  revised  based  on  data 
taken  from  NYSEG's  Annual  Report  to 
the  Federal  Energy  Regulatory 
Commission  (FERC  Form  1)  for  the 
twelve  month  period  ending  December 
31,  2001.  The  revised  facilities  charge  is 
levied  on  the  cost  of  the  34.5  kV  tie  line 
ft'om  Taylor  Road  to  the  Jefferson 
Substation,  constructed  by  NYSEG  for 
the  sole  use  of  the  Cooperative. 

NYSEG  requests  an  effective  date  of 
January  1,  2003.  NYSEG  also  states  that 
copies  of  the  filing  were  served  upon 
the  Delaware  County  Electric 
Cooperative,  Inc.  and  the  Public  Service 
Commission  of  the  State  of  New  York. 

Comment  Date:  January  13,  2003. 

8.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER03-31&-O00] 

Take  notice  that  on  December  23, 
2002  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 


Commission's  (FERC  or  Commission) 
Regulations,  a  supplement  to  Rate 
Schedule  194  filed  with  FERC 
corresponding  to  an  Agreement  with  the 
Steuben  Rural  Electric  Cooperative,  Inc. 
(the  Cooperative). 

This  rate  filing  is  made  pursuant  to 
Section  2  (a)  through  (c)  of  Article  IV  of 
the  December  1,  1977  Facilities- 
Agreement  between  NYSEG  and  the 
Cooperative,  filed  with  FERC.  The 
annual  charges  for  routine  operation 
and  maintenance  and  general  expenses, 
as  well  as  revenue  and  property  taxes 
are  revised  based  on  data  taken  from 
NYSEG's  Annual  Report  to  the  Federal 
Energy  Regulatory  Commission  (FERC 
Form  1 )  for  the  twelve  month  period 
ending  December  31,  2001.  The  i;evised 
facilities  charge  is  levied  on  the  cost  of 
the  tap  of  NYSEG's  South  Addison  to 
Presho  34.5  transmission  line.  Such  tap 
of  NYSEG's  transmission,  line  connects 
to  the  Cooperative's  Sullivan  Road 
Substation  and  is  for  the  sole  use  of  the 
Cooperative. 

NYSEG  requests  an  effective  date  of 
January  1,  2003.  NYSEG  states  that 
copies  of  the  filing  were  served  upon 
the  Steuben  Rural  Electric  Cooperative, 
Inc.  and  the  Public  Service  Commission 
of  the  State  of  New  York. 

ComynenfDafe;  January  13,  2003. 

9.  PacifiCorp 

[Docket  NO.ER03-31 7-0001 

Take  notice  that  on  December  23, 
2002,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  et  seq.of  the 
Commission's  Rules  and  Regulations,  a 
revised  Attachment  J  to  its  Open  Access 
Transmission  Tariff  calculating  load 
ratio  shares  applicable  to  PacifiCorp's 
Network  Integration  Transmission 
Service  Customers. 

PacifiCorp  states  that  copies  of  this 
filing  were  supplied  to  the  Public  Utility 
Commission  of  Oregon,  the  Washington 
Utilities  and  Transportation 
Commission,  and  PacifiCorp's  Network 
Customers. 

Comment  Date:  January  13,  2003. 

10.  PacifiCorp 

IDocket  No.  ER03-318-000| 

Take  notice  that  on  December  23, 
2002,  PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  et  seq.  of  the 
Commission's  Rules  and  Regulations,  a 
Notice  of  Cancellation  of  Supplement 
No.  20  to  Service  Agreement  No.  65 
under  PacifiCorp's  1st  Revised  Electric 
Tariff  Vol.  No.  11  for  service  between 
PacifiCorp  and  Hinson  Power  Company. 

PacificCorp  states  that  copies  of  this 
filing  were  supplied  to  Hinson  Power 
Company,  the  Public  Utility 
Commission  of  Oregon  and  the 


Washington  Utilities  and  Transportation 
Commission. 

Comment  Date:  January  13,  2003. 

11.  International  Falls  Power  Company 

(Docket  No.  ERO.3-3 19-000] 

Take  notice  that  on  December  23, 
2003,  International  Falls  Power 
Company  (IFPC)  tendered  for:  (l)Filing 
■  a  petition  for  acceptance  of  an  initial 
rate  schedule  authorizing  IFPC  to  make 
wholesale  sales  of  power  at  market- 
based  rates;  (2)  requests  for  waivers  and 
blanket  authority;  and  (3)  a  request  for 
an  effective  date  for  its  market-based 
rate  authorization  as  of  January  1,  2003. 
Comment  Date:  January  13,  2003. 

12.  NM  Colton  Genco  LLC.  NM  Mid- 
Valley  Genco  LLC,  NM  Milliken  Genco 
LLC 

(Docket  Nos.  ERO.3-320-000,  ER03-321-000. 
and  ER03-322-000] 

Take  notice  that  on  December  23, 
2002.  NM  Colton  Genco  LLC  (NM 
Colton),  NM  Mid- Valley  Genco  LLC 
(NM  Mid- Valley)  and  NM  Milliken 
Genco  LLC  (NM  Milliken  )  (together. 
Applicants),  requested  the  Commission 
to:  (1)  Accept  for  filing  Applicants' 
proposed  FERC  Electric  "Tariffs,  and  '    • 
grant  their  requests  for  blanket  authority 
to  make  market-based  sales  of  energy, 
capacity,  and  certain  ancillar}'  services; 
and  (2)  grant  Applicants  such  waivers 
and  authorizations  necessary  to  transact 
at  market-based  rates. 

Comment  Date:  January  13.  2003. 

13.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER03^323-O00] 

Take  notice  that  on  December  23, 
2002,  the  Midwest  Independent 
Transmission  System  Operator.  Inc.  (the 
Midwest  ISO)  tendered  for  filing  the 
Midwest  ISO  Market  Mitigation 
Measures  as  Attachment  S-2  to  the 
Midwest  ISO  Open  Access 
Transmission  Tariff. 

The  Midwest  ISO  also  seeks  waiver  of 
the  Commission's  regulations,  18  CFR 
385.2010  with  respect  to  service  on  all 
parties  on  the  official  ser\'ice  list  in  this 
proceeding.  The  Midwest  ISO  states'it 
has  served  a  copy  of  this  filing 
electronically,  with  attachments,  upon 
all  Midwest  ISO  Members.  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been  posted 
electronically  on  the  Midwest  ISO's 
Web  site  at  www.midwestiso.org  under 
the  heading  "Filings  to  FERC"  for  other 
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interested  parties  in  this  matter.  The 
Midwest  ISO  will  provide  hard  copies 
to  any  interested  parties  upon  request. 
:  Comment  Date:  January  13,  2003. 

14.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER03-324-O00] 

Take  notice  that  on  December  20, 
2002,  PJM  Interconnection,  L.L.C.  (PJM) 
submitted  for  filing:  (1)  An  unexecuted 
network  integration  transmission 
service  agreement  for  the  Borough  of 
Mont  Alto  (Mont  Alto);  and  (2)  revisions 
to  Attachment  H-11  of  the  PJM  open 
access  transmission  tariff  (PJM  Tariff)  to 
reflect  the  settlement  credit  and 
resulting  rate  for  network  integration 
transmission  service  for  Mont  Alto  in 
the  Allegheny  Power  (Allegheny)  zone. 
The  network  service  agreement  reflects 
an  "Other  Supporting  Facilities"  charge 
for  Mont  Alto  calculated  by  Allegheny 
and  based  upon  direct  assigimient  of  the 
distribution  facilities  used  to  provide 
service  to  Mont  Alto. 

PJM  requests  waiver  of  the 
Commission's  notice  requirement  to 
allow  an  effective  date  of  December  1 , 
2002  for  the  filing,  to  reflect  the  date 
upon  which  Mont  Alto  began  taking 
network  integration  transmission 
service  imder  the  PJM  Tariff. 

PJM  states  that  it  served  a  copy  of  its 
filing  on  Mont  Alto  and  the 
Pennsylvania  Public  Utilities 
Commission. 

Comment  Date:  January  10,  2003. 

15.  Ameren  Services  Company 

[Docket  No.  ER03-326-O00] 

Take  notice  that  on  December  24, 
2002,  Ameren  Services  Company  (ASC) 
tendered  for  filing  an  unexecuted 
Network  Integration  Transmission 
Service  Agreement  and  Network 
Operating  Agreement  between  ASC  and 
Ameren  Energy  Marketing.  ASC  asserts 
that  the  purpose  of  the  Agreement  is  to 
permit  ASC  to  provide  transmission 
service  to  Ameren  Energy  Marketing 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff. 

Comment  Date:  January  14,  2003. 

16.  Wisvest  Corporation,  Wisvest> 
Connecticut,  LLC,  PSEG  Fossil  LLC 

[Docket  No.  ER03-327-0001 

Take  notice  that  on  December  23, 
2002,  PSEG  Power  Connecticut  LLC  and 
its  parent  PSEG  Fossil  LLC,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
Original  Rate  Schedide  FERC  No.  1  in 
compliance  with  Wisvest  Corporation, 
et  al.,  101  FERC  §  61,166,  effective  as  of 
December  6,  2002. 

Comment  Date:  January  13,  2003. 


17.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER03-328-0001 

Take  notice  that  on  December  23, 
2002,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO),  filed 
proposed  revisions  to  the  NYISO's 
Market  Administration  and  Control 
Area  Services  Tariff  (Services  Tariff) 
and  Open  Access  Transmission  Tariff 
(OATT).  The  proposed  filing  would 
revise  provisions  regarding  customer 
challenges  to  settlements  and  the 
NYISO's  reconciliation  of  final 
settlement  corrections. 

The  NYISO  has  requested  that  the 
Commission  make  the  filing  effective  on 
January  10,  2003.  NYISO  also  states  that 
a  copy  of  this  filing  was  served  upon  all 
signatories  of  the  NYISO's  OATT  and 
Services  Tariff. 

Comment  Date:  January  13,  2003. 

18.  Northwestern  Energy,  a  division  of 
Northwestern  Corporation 

(Docket  No.  ER03-329-000J 

Take  notice  that  on  December  23, 
2002,  Northwestern  Energy,  a  division 
of  Northwestern  Corporation,  tendered 
for  filing  with  the  Federal  Energy 
RegiUatory  Commission  (Commission)  a 
Notice  of  Succession  adopting  all 
applicable  rate  schedules,  service 
agreement,  tariffs  and  supplements 
thereto  previously  filed  with  the 
Commission  by  Northwestern  Energy, 
L.L.C.  (formerly  known  as  The  Montana 
Power  Company). 

Comment  Date:  January  13,  2003. 

19.  Sunflower  Electric  Power 
Corporation 

(Docket  No.  NI03-1-0001 

Take  notice  that  on  December  23, 
2002,  Sunflower  Electric  Power 
Corporation  (Sunflower)  submitted  a 
petition  for  declaratory  order  granting 
reciprocity  approval  of  its  amended 
Open  Access  "Transmission  Tariff  and  a 
request  for  waiver  of  the  filing  fee 
associated  with  such  petitions. 

Comment  Date:  January  21,  2003. 

20.  Entergy  Services,  Inc. 

(Docket  Nos.  OA96-158-006  and  OA97-657- 
003] 

Take  notice  that  on  December  23, 
2002,  Entergy  Services,  Inc.  (Entergy)  on 
behalf  of  the  Entergy  Operating 
Companies,  tendered  for  filing  an 
amendment  to  its  December  2,  2002 
compliance  filing  submitted  in  the 
above-referenced  dockets  pursuant  to 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  order  in 
Entergy  Services,  Inc.,  101  FERC 
§61,141.  Entergy  filed  Substitute  First 
Revised  Sheet  No.  118  to  replace  First 


Revised  Sheet  No.  118  to  detail 
Entergy's  stated  rate  for  Schedide  No.  1 
charges  provided  under  Entergy's  Open 
Access  Transmission  Tariff.  The 
accompanying  blackline  to  Substitute 
First  Revised  Sheet  No.  118  also  corrects 
a  typographical  error  contained  in  the  , 
blackline  accompanying  First  Revised 
Sheet  No.  118. 
Comment  Date:  January  21,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  wiU  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
'extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll-  . 
ft'ee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  03-231  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-426-015] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Compliance  Filing 

December  31,  2002. 

Take  notice  that  on  December  23, 
2002,  Texas  Gas  Transmission 
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Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Substitute 
Seventh  Revised  Sheet  No.  40,  to 
become  effective  November  7,  2002. 

Texas  Gas  states  that  the  purpose  of 
this  filing  is  to  comply  with  conditions 
set  forth  in  the  Commission's  delegated 
order  dated  December  6,  X002. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheet  are  being  mailed  to 
all  parties  on  the  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Cpnunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
nxunber  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conunission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Protest  Date:  January  6,  2003. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[FR  Doc.  03-236  Filed  1-3-03;  8:45  am] 

atLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP01-24S-014,  RP01-253- 
007,  CP01-34-004,  CP01-103-003,  CP01- 
368-003,  and  RP02-171-005] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Refund  Report 
Filing 

December  31,  2002. 

Take  notice  that  on  December  20, 
2002,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  the 
refund  report  filing  in  Docket  Nos. 
RPOl-245-000,  et  al. 

Transco  states  that  on  November  27, 
2002,  Transco  submitted  refunds  (or 


surcharges)  to  all  affected  customers  in 
the  referenced  proceedings. 

Transco  states  that  it  has  served 
copies  of  Attachment  1  to  the  filing  and 
certain  summary  schedule  (Appendix  A 
to  the  filing)  on  the  recipients  of  the 
refund  (or  surcharge)  and  their 
respective  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  9,  2003. 
Protests  will  be  considered  by  the 
Commission  in  determining  the  , 

appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://vnvw.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent. 
Conunents,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  Assistance, 
please  contact  FERC  Online  Support  at 
FERCOnhneSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encoiuages  electronic  filings. 
See  18  CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  03-237  Filed  1-3-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  No.  RP03-1 3-001  ] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

December  31,  2002. 

Take  notice  that  on  December  27, 
2002,  Transcontinentcd  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  Second 
Revised  Fourth  Revised  Sheet  No.  3740 
and  First  Revised  Sheet  No.  3740.00. 
The  proposed  effective  date  of  the  tariff 
sheets  is  February  1,  2003. 

Transco  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  "Order  Accepting  Tariff 


Filing  and  Requiring  Compliance 
Filing"  issued  on  November  27,  2002,  in 
the  referenced  docket,  in  which  the 
Comnussion  directed  Transco  to  refile, 
within  30  days,  revised  tariff  sheets  to 
modify  its  right  of  first  refusal 
provisions. 

Transco  states  that  it  will  serve  copies 
of  the  instant  filing  on  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
PubUc  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fi^  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  January  6,  2003. 

Linwood  A.  Watson,  |r., 

Deputy  Secretary. 

IFR  Doc.  03-241  Filed  1-3-03;  8:45  am] 

BILUNG  CODE  6717-01*P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-21 6-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Filing 

December  31,  2002. 

Take  notice  that  on  December  23, 
2002,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1 ,  Seventh 
Revised  Twenty-First  Revised  Sheet  No. 
28,  to  be  effective  December  1,  2002. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
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from  Texas  Eastern  Transmission 
Corporation  (TETCO)  under  its  Rate 
Schedule  X-28,  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
S-2.  Transco  states  that  this  filing  is 
being  made  pursuant  to  tracking 
provisions  under  Section  26  of  the 
General  Terms  and  Conditions  of 
Transco's  Third  revised  Volume  No.  1 
Tariff. 

Transco  further  states  that  included  in 
Appendix  A  attached  to  the  filing  is  the 
explanation  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  S-2  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  7,  2003. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Conunission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  Assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiu^ages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[FR  Doc.  03-245  Filed  1-3-03;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-2-001] 

Transwestern  Pipeline  Company; 
Notice  of  Tariff  Filing 

December  31,  2002. 

Take  notice  that  on  December  27, 
2002,  Transwestern  Pipeline  Company 


(Transwestern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Rexased  Volume  No.  1,  Substitute 
Eleventh  Revised  Sheet  No.  5B.03,  to 
become  effective  November  1,  2002. 

Pursuant  to  Section  25  of  the  General 
Terms  and  Conditions  of  Transwestem's 
FERC  Gas  Tariff,  Transwestern  states 
that  it  is  filing  a  corrected  tariff  sheet, 
which  sets  forth  the  corrected  TCR II 
Reservation  Surcharges  that 
Transwestern  proposes  to  put  into  effect 
on  November  1,  2002.  Transwestern 
states  that  the  tariff  sheet  Eleventh 
Revised  Sheet  No.  5B.03.  previously 
submitted  in  its  October  1  filing  in 
Docket  No.  RP03-2-000  reflected 
incorrect  rates  for  three  Current  Firm 
Shippers. 

Ajiy  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regidations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encotuages  electronic  filings. . 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  January  8.  2003. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

[FR  Doc.  03-243  Filed  1-3-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR03-0&-000] 

Washington  Gas  Light  Company; 
Notice  of  Petition  for  Rate  Approval 

December  31,  2002. 

Take  notice  that  on  December  9,  2002, 
Washington  Gas  Light  Company 


(WGLC)  filed  pursuant  to  section 
284.123(b)(2)  of  the  Commission's 
regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
the  proposed  rates  as  fair  and  equitable 
for  transportation  and  storage  services 
peribrmed  imder  section  311  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

WGLC  proposes  to  establish  a  demand 
charge  of  $2.1841  per  Dekatherm  for  the 
maximum  daily  quantity  pursuant  to  its 
last  approved  rate  in  PR99-1 4-000. 

Pursuant  to  section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  date  of  this  filing,  the 
rates  will  be  deemed  to  be  fair  and 
equitable  and  not  in  excess  of  an 
amoimt  which  interstate  pipelines 
would  be  permitted  to  charge  for  similar 
transportation  service.  The  Commission 
may,  prior  to  the  expiration  of  the  150 
day  period,  extend  die  time  for  action  or 
institute  a  proceeding  to  afford  parties 
an  opportunity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  388 
First  Street,  NE.,  Washington  DC  20426, 
in  accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  with  the  Secretary 
of  the  Commission  on  or  before  January 
15,  2003.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  petition  for  rate 
approval  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  I  the  docket  niunber 
field  to  access  the  document.  For 
Assistant,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.See  18  CFR 
385.2001(l)(iii)  and  the  instructions  on 
the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  03-234  Filed  1-3-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguiatory 
Commission 

[Docket  No.  EG03-33-000] 

Welico  Services,  Inc.;  Notice  of 
Application  for  Commission 
Determination  of  Exempt  Wholesale    « 
Generator  Status 

December  31,  2002. 

Take  notice  tliat  on  December  26, 
2002,  Welico  Services,  Inc.,  a  California 
corporation  (Applicant),  with  its 
principal  executive  office  at  650  Bercut 
Drive,  Suite  C,  Sacramento,  California 
95814.  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
^  application  for  determination  of 
exempt  wholesale  generator  (EWG) 
status  pursuant  to  part  365  of  the 
Commission's  Regulations  and  Section 
32  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended. 

Applicant  states  it  will  be  engaged 
directly  and  exclusively  in  the  business 
pf  operating  several  eligible  facilities 
^d  will  satisfy  the  obligation  of  selling 
electric  energy  at  wholesale  through  its 
contractual  relationship  with  the 
owners  of  such  eligible  facilities  which 
Sell  electric  energy  exclusively  at 
wholesale. 

Applicant  states  that  copies  of  the 
application  have  been  served  upon  the 
California  Public  Utility  Commission 
and  the  Securities  and  Exchange 
Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  betorae  a  party 
^ust  file  a  motion  to  intervene.  AJl  such 
motions  or  protests  should  be  filed  on 
or  before  the  conunent  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlmeSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 


contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encoiu^ges 
electronic  filings. 

Comment  Date:  January  21,  2003. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  03-229  Filed  1-3-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

♦ 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP03-33-000,  CPb3-34-000 
and  CP03-35-000] 

Wyckoff  Gas  Storage  Company,  LLC; 
Notice  of  Application 

January  2,  2003. 

On  December  23,  2002,  Wyckoff  Gas 
Storage  Company,  LLC,  (Wyckoff), 
located  at  1776  Yorktown,  Houston, 
Texas,  77056,  filed  an  application  in  tl^e 
above  referenced  dockets,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA),  and  Parts  157  and  284  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  and 
Regulations  for:  (1)  A  certificate  of 
public  convenience  and  necessity 
authorizing  Wyckoff  to  develop, 
construct,  own,  operate,  maintain,  and 
abandon  a  natiiral  gas  storage  facility 
and  other  associated  and  appurtenant 
facilities  capable  of  storing  6  BCF  of 
working  gas;  (2)  a  blanket  certificate 
pursuant  to  part  284,  Subpart  G, 
authorizing  Wyckoff  to  provide  storage 
services  on  behalf  of  others;  (3)  a 
blanket  certificate  pursuant  to  part  157, 
Subpart  F,  authorizing  Wyckoff  to 
develop,  construct,  acquire,  own, 
operate,  maintain,  and  abandon 
additional  facilities  following 
construction  of  the  facilities  for  which 
authorization  is  being  sought  under  part 
157,  Subpart  A;  and  (4)  authorization  to 
provide  storage  services  at  market-based 
rates.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  call 
toll-free,  (866)  208-3676,  or  for  TTY, 
(202)  502-8659. 


Wyckoff  states  that  it  does  not  have 
market  power  in  any  relevant  product  or 
geographic  market  for  storage  services, 
and  has  submitted  a  market  power  study 
with  its  application,  in  support  of  its 
position  that  it  lacks  market  power. 
Pursuant  to  its  request  for  market-based 
rates,  Wyckoff  requests  that  the 
Commission  waive  (1)  the  requirement 
of  18  CFR  157.14  with  respect  to 
Exhibits  K,  L,  N,  and  O  of  the 
application:  (2)  the  accounting  and 
reporting  requirements  of  18  CFR  part 
201  and  18  CFR  260.2;  and  the 
requirement  to  file  the  rate  information 
required  by  18  CFR  157.6(b)(8). 

The  storage  facilities  which  Wyckoff 
seeks  to  construct  and  operate  will  be 
located  in  Steuben  County,  New  York. 
The  storage  facilities  will  consist  of  two 
depleted  natural  gas  reservoirs  and  two 
pipelines,  totaling  11.5  miles,  to 
interconnect  the  facilities  with  the 
existing  pipeline  systems  of  Tennessee 
Gas  Pipeline,  Dominion  Transmission, 
Inc.,  and  Columbia  Gas  Transmission 
Company.  The  proposed  storage  facihty 
has  a  maximiun  gas  voltmie  of  10  BCF, 
of  which  6  BCF  is  working  gas.  a 
maximum  deliverability  of  400  MMCF/ 
d,  and  maximum  injection  capability  of 
250  MMCf/d.  The  facility  requires  the 
construction  of  6  new  injection/ 
withdrawal  wells,  the  re-completion  of 
3  existing  wells,  9,470  horsepower 
compression.  Wyckoff  will  offer  firm 
and  interruptible  storage  services  on  an 
open  access  and  non-discriminatory 
basis. 

Any  questions  regarding  this 
application  should  be  directed  to 
Edmund  A.  Knolle,  Executive  Vice 
President,  Wyckoff  Gas  Storage 
Company,  LLC,  1776  Yorktown, 
Houston,  Texas,  77056,  (713)  961-3204. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  emy  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  in  the 
proceeding,  with  the  Commission  and 
must  nxail  a  copy  to  the  applicant  and 
to  every  other  party.  Only  parties  to  the 
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proceeding  can  ask  for  court  review  of 
Conunission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  conunents 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  enviromnental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  enviroiunental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  coiut  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  commimity 
and  landowner  impacts  fi'om  this 
proposal,  it  is  important  either  to  file 
conmients  or  to  intervene  as  early  in  the 
process  as  possible. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 


385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  January  23.  2003. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

[FR  Doc.  03-29.5  Filed  1-3-03;  8:45  am] 
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Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
^5.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  Intervention  Date: 
January  6,  2003. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  03-246  Filed  1-3-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-21 7-000] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Tariff  Filing 

December  31,  2002. 

Take  notice  that  on  December  23, 
2002,  Wyoming  Interstate  Company, 
Ltd.  (WIC)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volimie  No.  2.  Fourth  Revised  Sheet  No. 
62,  to  become  effective  February  1, 
2003. 

WIC  states  that  the  tariff  sheet  is  being 
filed  to  remove  the  five-year  term 
matching  cap  from  the  right-of-first- 
refusal  provisions  of  WIC's  Tariff 
consistent  with  the  Commission's  Order 
on  Remand. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
Ik  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordcmce  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
WTVw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-1 82-001.  et  al.] 

Phoenix  Energy  Associates,  L.L.C.,  et 
al.;  Electric  Rate  and  Corporate  Filings 

December  30,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Phoenix  Energy  Associates,  L.L.C. 

[Docket  No.  ER03-182-0011 

Take  notice  that  on  December  23. 
2002,  Phoenix  Energy  Associates,  L.L.C. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  in  response  to  a 
deficiency  letter  from  the  Conunission, 
an  amendment  to  its  Rate  Schedule,  a 
contact  number  for  the  corporation  and 
a  waiver  of  the  effective  date  for  the 
Rate  Schedule. 

Comment  Date:  January  13,  2003. 

2.  XL  Weather  &  Energy  Inc. 

[Docket  No.  ER03-330-000) 

Take  notice  that  on  December  23, 
2002,  XL  Weather  &  Energy  Inc.  (XL 
Weather)  submitted  for  filing  a  revised 
market-based  rate  schedule  (Rate 
Schedule)  reflecting  its  name  change 
from  Element  Re  Capital  Products  Inc. 
XL  Weather  requests  a  waiver  of  the  60- 
day  prior  notice  requirement  to  allow  its 
revised  Rate  Schedule  to  become 
effective  as  of  December  11,  2002 

Comment  Date:  ]anuary  13,  2003. 

3.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-331-O001 

Take  notice  that  on  December  24, 
2002,  PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  amendments  to  the 
Appendix  of  Attachment  K  of  the  PJM 
Open  Access  Transmission  Tariff  and 
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Schedule  1  of  the  Amended  and 
Restated  Operating  Agreement  to 
modify  the  provisions  relating  to  the 
determination  of  eligibility  to  receive 
Operating  Reserves  credits  during 
Maximum  Generation  Emergency 
conditions. 

PJM  states  that  copies  of  this  filing 
were  served  upon  all  PJM  members  and 
each  state  electric  utility  regulatory 
commission  in  the  PJM  region. 

Comment  Date:  January  14,  2003. 

4.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER03-332-O00] 

Take  notice  that  on  December  24, 
2002,  PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  amendments  to  the 
governance  provisions  of  the  PJM 
Operating  Agreement  to:  (1)  Add  two 
new  members  to  the  PJM  Board  of 
Managers  (Board);  (2)  establish  a 
Nominating  Committee  to  choose 
candidates  for  Board  vacancies;  and  (3) 
permit  election  of  Board  members  and 
the  Chair  and  Vice  Chair  of  the 
Members  Conunittee  by  a  simple 
majority  of  voting  sectors. 

PJM  requests  an  effective  date  of 
December  25  for  the  amendments.  PJM 
also  states  that  copies  of  this  filing  were 
served  upon  all  PJM  members  and  each 
state  electric  utility  regulatory 
commission  in  the  PJM  region. 

Comment  Date:  January  14,  2003. 

5.  Southern  California  Edison  Company 

(Docket  No.  ER03-333-O00] 

Take  notice  that  on  December  24, 
2002,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  the 
Amended  and  Restated  Service 
Agreement  For  Wholesale  Distribution 
Service  (Agreement)  between  SCE  and 
SCE  QF  Resources.  SCE  respectfully 
requests  an  effective  date  of  December 
25,  2002  for  the  revisions. 

The  Agreement  serves  to  provide  the 
terms  and  conditions  under  which  SCE 
provides  Distribution  Service  imder 
SCE's  FERC  Electric  Tariff,  Original 
Volume  No.  5. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  SCE  QF  Resources. 

Comment  Date:  January  14,  2003. 

6.  American  Transmission  Company 
LLC 

(Docket  No.  ER03-334-0001 

Take  notice  that  on  December  24, 
2002,  American  Transmission  Company 
LLC  (ATCLLC)  tendered  for  filing  a 
Generation-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  Madison  Gas  and  Electric 
Company. 


ATCLLC  requests  an  effective  date  of 
November  24,  2002. 

Comment  Date:  January  14,  2003. 

7.  Ameren  Services  Company 

[Docket  No.  ER03-335-OOOJ 

Take  notice  that  on  December  24, 
2002,  Ameren  Services  Company  (ASC) 
tendered  for  filing  an  executed  Service 
Agreement  for  Firm  Point-to-Point 
Services  between  ASC  and  Duke  Energy 
Trading  and  Marketing,  L.L.C.  ASC 
asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  Duke  Energy 
Trading  and  Marketing,  L.L.C.  pursuant 
to  Ameren's  Open  Access  Transmission 
Tariff. 

Comment  Date:  January  14,  2003. 

8.  Ameren  Services  Company 

(Docket  No.  ER03-336-000] 

Take  notice  that  on  December  24, 
2002,  Ameren  Services  Company  (ASC) 
tendered  for  filing  an  unexecuted 
Service  Agreement  for  Firm  Point-to- 
Point  Services  between  ASC  and 
Ameren  Energy.  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
ASC  to  provide  transmission  service  to 
Ameren  Energy  pursuant  to  Ameren's 
Open  Access  Transmission  Tariff. 

Comment  Date:  January  14,  2003. 

9.  Bangor  Hydro-Electric  Company 

(Docket  No.  ER03-33  7-000] 

Take  notice  that  on  December  23, 
2002  Bangor  Hydro-Electric  Company 
(Bangor  Hydro)  submitted  for  filing, 
pursuant  to  section  205  of  the  Federal 
Power  Act,  an  executed  Entitlement  and 
Firm  Energy  Agreement  between  Bangor 
Hydro  and  Constellation  Powar  Soiuce, 
Inc.  (CPS). 

Bangor  Hydro  states  that  copies  of  this 
filing  were  served  upon  CPS, 
Constellation  Power  Source  Maine,  LLC, 
the  Maine  Public  Utilities  Commission, 
and  the  Maine  Public  Advocate. 

Co/nmenf  Date;  January  13,  2003. 

10.  Southern  California  Edison 
Company    ' 

(Docket  No.  ER03-338-0001 

Take  notice  that  on  December  23, 
2002,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  with 
the  Federal  Energy  Regulatory' 
Commission  (Commission)  revisions  to 
its  Transmission  Owner  Tariff  (TO 
Tariff),  FERC  Electric  Tariff,  Substitute 
First  Revised  Original  Volume  No.  6,  to 
reflect  (1)  the  annual  update  of  the 
Transmission  Revenue  Balancing 
Account  Adjustment  and  the 
Transmission  Access  Charge  Balancing 
Account  Adjustment;  (2)  the  inclusion 
in  the  TO  Tariff  of  rates  for  transmission 


service  applicable  to  certain  specified 
existing  transmission  contracts;  (3)  the 
Commission's  Opinion  No.  458-A  in 
Docket  No.  ER97-2355-002;  and  (4) 
SCE's  revised  interconnection 
procedures  which  were  accepted  by  the 
Commission's  June  4,  2002  order  in 
SCE's  Docket  Nos.  ELOO-95-025  and 
ELOO-98-024. 

SCE  states  that  cdpies  of  this  filing 
were  served  upon  the  Public  UtiUties 
Commission  of  the  State  of  California, 
the  California  Independent  System 
Operator,  the  service  list  in  Docket  No. 
ER97-2355-002,  the  Cities  of  Azusa, 
Banning,  Colton,  Riverside,  California, 
the  Department  of  Water  and  Power  of 
the  City  of  Los  Angeles,  California,  and 
all  Scheduling  Coordinators  certified  by 
the  California  Independent  System 
Operator. 

Comment  Date:  January  13,  2003. 

11.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER03-339-0001 

Take  notice  that  on  December  23, 
2002,  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Conunission  (Commission)  Original 
Volmne  No.  7  to  its  Transmission 
Owner  Tariff,  superseding  Volume  No. 
6  in  its  entirety.  Volume  No.  7 
incorporates  changes  resulting  from 
prior  Commission  orders  that  accepted 
for  filing  SDG&E's  revised  generator 
interconnection  procedm-es,  revised 
Reliability  Must  Run  rates,  and 
Supplemental  Transmission  Siu-charge 
Rates  for  upgrades  to  its  Imperial 
Valley-La  Rosita  transmission  line  and 
the  costs  of  increased  security  for  its 
transmission  system.  Along  with  these 
approved  changes,  SDG&E  has 
eliminated  certain  rate  schedules  and 
added  a  new  schedule  with  the  approval 
of  the  California  Public  Utilities 
Commission,  eliminated  references  to 
the  California  Power  Exchange, 
eliminated  Ancillary  Services  it  no 
longer  offers  since  divestiture  of  its 
generation  assets,  and  updated  the 
contact  information  for  regulatory 
filings. 

SDG&E  requests  that  the  Commission 
waive  the  sixty-day  notice  requirement 
and  establish  an  effective  date  of 
December  31,  2002  for  Volume  No.  7. 

SDG&E  states  that  copies  of  the  filing 
have  been  served  on  the  California 
Public  Utilities  Commission  and  the 
California  Independent  System  Operator 
Corporation. 

Comment  Date:  January  13.  2003. 

12.  Calpine  PowerAmerica — OR,  LLC, 
Calpine  Power  America — CA,  LLC 
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[Docket  Nos.  ER03-34 1-000  and  ER03-342- 
000] 

Take  notice  that  on  December  26, 
2002,  Calpine  PowerAmerica — CA,  LLC 
tendered  for  fding.  under  section'205  of 
the  Federal  Power  Act  (FPA),  a  request 
for  authorization  to  make  wholesale 
sales  of  electric  energy,  capacity, 
replacement  reserves,  and  ancillary 
services  at  market-based  rates,  to 
reassign  transmission  capacity,  and  to 
resell  firm  transmission  rights. 

Comment  Date:  January  16,  2003. 

13.  Aquila,  Inc. 

[Docket  No.  ER03-344-000| 

Take  notice  that  on  December  27, 
2002,  Aquila,  Inc.  (Aquila),  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  piusuant  to 
Section  205  of  the  Federal  Power  Act, 
16  U.S.C.  824d,  and  part  35  of  the 
Commission  Regulations,  18  CFR  part 
35,  an  Interconnection  Agreement 
between  Aquila,  Inc.  d/b/a  WestPlains 
Energy-Kansas  cind  Russell  Municipal 
Power  and  Light  dated  as  of  December 
9,  2002.  The  Interconnection  Agreement 
is  filed  as  Service  Agreement  No.  104  to 
Aquila  FERC  Electric  Tariff,  Third 
Revised  Volume  No.  26. 

Comment  Date:  January  17,  2003. 

14.  New  England  Power  Pool 

[Docket  No.  ER03-345-O00I  Take  notice  that 
on  December  27.  2002,  the  New  England 
Power  Pool  (NEPOOL)  Participants 
Committee  submitted  changes  to  Appendix  E 
to  Market  Rule  1  (Appendix  E),  entitled 
"Load  Response  Program."  Appendix  E  has 
been  revised  to  change  the  basis  for 
allocating  to  Participants  the  costs  of  the 
NEPOOL  Load  Response  Program  from  Load 
Obligation  to  Network  Load.  NEPOOL  has 
requested  that  the  proposed  changes  become 
effective  February  23.  2003  for  transactions 
on  and  after  the  applicable  effective  dates  set 
forth  in  Market  Rule  1  and  Appendix  E  (the 
SMD  Effective  Date  and  the  effective  date  for 
the  Day-Ahead  Demand  Response  Program). 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  NEPOOL  Participants  and 
the  New  England  state  governors  and 
regulatory  commissions. 

Comment  Date:  January  17,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  jnay  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  |r., 

Deputy  Secretary. 

[FR  Doc.  0.3-296  Filed  1-3-03:  8:45  am] 

BILUNG  CODE  6717-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7435-9] 

Availability  of  FY  01  Grant 
Performance  Reports  for  State  of  North 
Carolina  and  Memphis-Shelby  County, 
Tennessee 

agency:  Environmental  Protection 
Agency  (EBA). 

ACTION:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

SUMMARY:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA's  regulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the 
public  of  the  availability  of  the  reports 
of  such  evaluations.  EPA  performed 
end-of-year  evaluations  of  the  state  air 
pollution  control  program  at  North 
Carolina  Department  of  Environment 
and  Natural  Resources,  and  the  local 
program  at  Memphis-Shelby  County 
Health  Department,  Tennessee.  These 
evaluations  were  conducted  to  assess 
the  agencies'  performance  under  the 
grants  awarded  by  EPA  under  authority 
of  section  105  of  the  Clean  Air  Act.  EPA 
Region  4  has  prepared  reports  for  each 
agency  identified  above  and  these 
reports  are  now  available  for  public 
inspection.  Evaluations  for  the  other 


seven  states  and  15  local  governments 

which  have  air  pollution  control 

programs  were  published  November  18, 

2002. 

ADDRESSES:  The  reports  may  be 

examined  at  the  EPA's  Region  4  office, 

61  Forsyth  Street,  SW,  Atlanta,  Georgia 

30303,  in  the  Air,  Pesticides,  and  Toxics 

Management  Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rayna  Brown  (404)  562-9093.  She  may 

be  contacted  at  the  above  Region  4 

address. 

Dated:  December  23,  2002. 
Russell  L.  Wright,  Jr., 
Assistant  Regional  Administrator.  Office  of 
Policy  and  Management,  ftegion  4. 
|FR  Doc.  03-284  Filed  1-6-03;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7436-4] 

Preliminary  Findings  of  Informal 
Review  of  State  of  Michigan's 
Approved  Clean  Water  Act  Section  404 
Permit  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  This  document  announces 
EPA's  preliminary  finding  that,  at  this 
time,  formal  program  withdrawal 
proceedings  should  not  be  initiated  for 
Michigan's  approved  Clean  Water  Act 
section  404  permit  program. 
DATES:  Comments  on  this  document 
must  be  received  in  writing  by  March  , 
10,  2003. 

ADDRESSES:  Written  comments  on 
today's  notice  may  be  submitted  to  Jo 
Lynn  Traub,  Director,  Water  Division, 
Attn:  Michigan  Section  404  Program 
Review,  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  As  an 
alternative,  EPA  will  accept  comments 
electronically.  Comments  should  be  sent 
to  the  following  Internet  Email  Address: 
elston.sue@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Elston,  Watersheds  and  Wetlands 
Branch,  at  the  EPA  address  noted  above 
or  by  telephone  at  (312)  886-6115.  The 
Report  containing  EPA's  preliminary 
findings  is  available  via  the  Internet  at 
the  following  location:  http:// 
www.epa.gov/region5/wateT/wshednps/ 
pdf/mi_404_program_review.pdf.  In 
addition,  a  hard  copy  of  the  information 
supporting  today's  notice  is  available  for 
review  at  EPA  Region  5,  77  West 
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Jackson  Boulevard,  16th  Floor,  Chicago, 
Illinois;  Library  of  Michigan,  702 
Kalamazoo  Street,  Lansing,  Michigan; 
Olson  Library,  Northern  Michigan 
University,  1401  Presque  Isle  Avenue, 
Marquette,  Michigan;  Otsego  County 
library,  700  S.  Otsego  Avenue,  Gaylord, 
Michigan;  and  at  Brandner  Library, 
Schoolcraft  College,  18600  Haggerty 
Road,  Livonia,  Michigan.  To  arrange  for 
access  to  the  docket  materials  in 
Chicago,  call  (312)  886-6115,  in  Lansing 
call  (517)  373-9489,  in  Marquette  call 
(906)  227-2117,  in  Gaylord  call  (989) 
732-5841,  and  in  Livonia  call  (734) 
462^440. 

SUPPLEMENTARY  INFORMATION:  On 
October  16,  1984,  EPA  approved  the 
regulatory  permitting  program  that  the 
State  of  Michigan  had  submitted 
pursuant  to  the  requirements  and 
guidelines  contained  in  subsections 
4D4(g)  and  404(h)  of  the  Clean  Water 
Act.  33  U.S.C.  1344(g)  and  (h).  (See  49 
FR  38947,  October  2,  1984.)  In  that 
notice  of  approval,  EPA  noted  that  the 
Administrator  was  required  to  approve 
a  program  submitted  by  a  state  pursuant 
to  subsection  404(g)  of  the  CWA  unless 
that  program  does  not  meet  the 
requirements  of  subsection  404(h)  of  the 
CWA,  and  EPA  then  stated  that  it  had 
determined  that  the  program  submitted 
by  the  State  of  Michigan  met  those 
statutory  requirements.  The  components 
of  the  approved  program  are  stated  at  40 
CFR  233.70  .  When  EPA  initially 
approved  the  program,  Michigan  did  not 
have  authority  to  carry  out  the  program 
in  Indian  lands.  EPA  now  concludes,  as 
set  forth  more  fully  in  the  Report,  that 
Michigan' remains  without  authorization 
to  carry  out  the  program  in  Indian  lands, 
which  EPA  defines  to  be  the  same  as 
Indian  Country  as  defined  by  statute  (18 
U.S.C.  1151). 

The  Michigan  state  agency  authorized 
in  1984  to  administer  the  approved 
section  404  program  was  the 
Department  of  Natural  Resources.  Later, 
the  State  of  Michigan  reorganized  its 
agencies  and  transferred  authority  to 
administer  the  approved  section  404 
program  to  the  Department  of 
Environmental  Quality  (MDEQ).  EPA 
approved  this  transfer  on  November  14, 
1997  (62  FR  61173,  November  14,  1997). 
The  State  of  Michigan  was  the  first  state 
in  the  nation,  and  currently  is  one  of 
only  two  states,  to  be  authorized  to 
administer  a  CWA  section  404  permit 
program  within  its  borders. 

Recently  EPA  decided  to  perform  an 
informal  review  of  Michigan's  approved 
section  404  program  and  the  program's 
administration  by  MDEQ.  EPA  so 
decided,  among  other  reasons,  because 
since  1^84  there  have  been  a  number  of 


changes  to  the  relevant  federal  and  state 
statutes  and  regulations,  and  because  a 
body  of  State  of  Michigan  judicial  and 
administrative  opinions  relevant  to 
permitting  under  the  section  404 
program  had  developed.  In  addition,  in 
recent  years  EPA  has  received  a  number 
of  comments  and  complaints  about 
Michigan's  administration  of  the 
approved  section  404  program.  Among 
these  was  the  February  1997  submission 
by  the  Michigan  Enviroiunental  Coimcil 
and  the  Lone  Tree  Coimcil  which 
requested  that  EPA  either  ensure  reform 
of  Michigan's  section  404  program  or 
withdraw  approval  of  the  section  404 
program.  EPA  responded  that  it  was 
treating  the  February  1997  request  as  a 
petition  to  withdraw,  and  committed  to 
performing  an  informal  review  of  that 
petition's  allegations,  as  provided  for  by 
40  CFR  233.53(c)(1).  See  documents 
published  at  62  FR  14846,  March  28, 
1997,  and  62  FR  61173,  61174, 
November  14, 1997.  The  federal 
regulations  allow  EPA  to  conduct  an 
informal  review  of  allegations  made  in 
a  petition  to  withdraw  a  section  404 
program  approval,  40  CFR  233.53(c). 

In  deciding  to  informally  review 
Michigan's  section  404  program, 
however,  EPA  decided  to 
comprehensively  review  all  aspects  of 
Michigan's  administration  of  the  section 
404  program — both  with  respect  to 
permit  processing  and  permit  decision 
making  and  with  respect  to  enforcement 
of  the  provisions  of  CWA  section  404 
and  section  404  permits  issued  by 
MDEQ — and  to  comprehensively  review 
the  adequacy  of  Michigan's  current  legal 
authorities  which  establish  and  embody 
Michigan's  section  404  program.  Thus, 
EPA  did  not  limit  itself  to  reviewing  the 
few  matters  of  concern  mentioned  in  the 
petition  submitted  by  the  Michigan 
Environmental  Council  and  the  Lone 
Tree  Council. 

The  Regional  Administrator  of  Region 
5,  EPA,  informed  the  Director  of  MDEQ 
of  the  commencement  of  the  section  404 
program  review  in  a  letter  of  January  22, 
1998. 

To  perform  its  program  review,  EPA 
requested  that  the  State  of  Michigan 
provide  an  updated  program  description 
(40  CFR  233.11);  a  new  Attorney 
General's  Statement  confirming  that 
state  laws  and  regulations  provide 
adequate  authority  to  administer  the 
section  404  program  and  addressing  the 
other  subjects  mentioned  at  40  CFR 
233.12;  and  a  compilation  of  all  current, 
relevant  Michigan  laws  and  regulations. 
The  State  of  Michigan  submitted  these 
materials  to  EPA  in  June  1999,  and 
submitted  new  and  updated  information 
to  EPA  between  Jxme  1999  and  the  date 
of  this  Notice. 


As  well  as  reviewing  and  analyzing 
the  documents  submitted  by  the  State  of 
Michigan,  during  its  program  review 
EPA  reviewed  hundreds  of  permitting 
files,  enforcement  files,  and  citizen 
complaint  files  that  MDEQ  generated 
between  1995  and  1999,  visiting  all 
thirteen  MDEQ  district  offices  and  the 
central  MDEQ  office  in  Lansing, 
Michigan.  EPA  also  conducted 
numerous  interviews  of  MDEQ 
personnel  in  the  field  and  central 
offices.  Additionally,  EPA  reviewed 
most  of  MDEQ's  written  decisions 
issued  in  contested  permitting  cases 
between  January  1994  emd  early  1999. 
The  contested  case  decisions  represent 
final  agency  action  by  MDEQ  in  matters 
involving  individual  permits  processed 
under  the  approved  state  program.  Also 
as  part  of  its  program  review,  EPA 
consulted  with  offices  of  the  U.S.  Fish 
and  Wildlife  Service  and  the  U.S.  Army 
Corps  of  Engineers  which  interact  with 
MDEQ  during  its  administration  of  the 
program.  Finally,  during  January  and 
May  of  1999  EPA  held  four  availability 
sessions  to  receive  comments  from 
interested  persons. 

EPA  now  has  completed  its  review 
and  analysis  of  all  materials.  EPA  has 
preliminarily  concluded  that  the  review 
findings  do  not  warrant  a 
recommendation  to  the  Administrator  to 
initiate  formal  program  withdrawal 
proceedings,  but  do  warrant  corrective 
action  on  the  State's  part.  In  arriving  at 
this  conclusion,  EPA  analyzed  whether 
the  circumstances  for  program 
withdrawal  which  are  set  forth  at  40 
CFR  233.53(b)  exist  and,  with  respect  to 
those  areas  of  concern  to  EPA,  whether 
the  State  of  Michigan  has  indicated  its 
willingness  to  take  timely  corrective 
actions  to  address  EPA's  concerns.  In 
performing  the  program  review,  EPA 
also  reviewed  the  criteria  for  initial 
section  404  program  approval  which  are 
set  forth  in  subsection  404(h)  of  the 
CWA. 

EPA  has  foimd  both  deficiencies  and 
strengths  in  Michigan's  legal  authorities 
establishing  the  approved  section  404 
program  and  in  the  program's 
administration  by  MDEQ.  These 
strengths,  deficiencies,  and  proposed 
corrective  actions  are  identified  in  the 
document  titled  Results  of  the  U.S. 
Environmental  Protection  Agency 
Region  5  Review  of  Michigan 
Department  of  Environmental  Quality's 
Section  404  Program,  and  other 
documents  that  are  contained  in  the 
public  docket  that  supports  this  Notice. 
To  address  the  deficiencies,  EPA  will  be 
requesting  that  the  State  of  Michigan 
perform  certain  corrective  actions;  EPA 
already  has  consulted  with  the  State  of 
Michigan  about  the  nature  of  those 
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corrective  actions.  The  corrective 
actions  that  EPA  has  identified  to  date 
are  described  in  general  terms  elsewhere 
in  this  Notice  and  supporting 
documents,  although  those  corrective 
actions  may  be  modified  based  on  future 
experience  and  the  specifics  of  the 
corrective  actions  must  still  be  defined 
and  finalized.  EPA  expects  that  certain 
corrective  actions  may  be  implemented 
through  regulatory  action  by  MDEQ,  but 
that  other  corrective  actions  will  require 
action  by  the  Michigan  legislature.  EPA 
and  the  State  of  Michigan  also  have 
agreed  on  a  tentative  schedule  for 
implementing  the  identified  corrective 
actions,  although  we  expect  that 
modifications  to  this  schedule  likely 
will  occur  in  the  future.  If  adequate 
corrective  actions  are  not  taken  by  the 
State  of  Michigan  in  a  timely  manner, 
EPA  will  reconsider  whether  formal 
withdrawal  proceedings,  as  outlined  in 
subsection  404(i)  of  the  CWA  and  40 
CFR  233.53(c),  should  be  commenced.  A 
summary  of  the  most  significant 
findings  of  the  program  review  follows. 

Through  its  review  of  the  State  of 
Michigan's  legal  authorities,  EPA  has 
determined  that  the  State's  laws  and 
regulations  are,  for  the  most  part, 
consistent  with  section  404  of  the  Clean 
Water  Act,  but  has  identified 
deficiencies  in  a  few  specific  areas, 
resulting  in  a  preliminary  conclusion  by 
EPA  that  the  State  does  not  have  legal 
authority  fully  consistent  with  section 
404  of  the  Clean  Water  Act  and  the 
State's  implementation  of  the  section 
404  program  is  not  entirely  consistent 
with  the  requirements  of  40  CFR  part 
233. 

The  scope  of  regulatory  jurisdiction 
granted  to  MDEQ  by  Michigan  law  is 
one  area  of  concern  for  EPA.  In  many 
Michigan  counties  MDEQ  has  no 
jurisdiction  over  a  non-contiguous 
wetland  even  if  that  wetland  is 
ecologically  significant  or  large  (unless 
MDEQ  has  individually  determined  that 
the  wetland  has  essential  natural 
resource  value).  EPA  acknowledges  that 
the  ejctent  of  federal  CWA  jurisdiction 
over  isolated  wetlands  recently  was 
limited  by  the  United  States  Supreme 
Court  decision  in  Solid  Waste  Agency  of 
Northern  Cook  County  v.  U.S.  Army 
Corps  of  Engineers,  121  S.Ct.  675  (2001) 
(SWANCC).  but  the  precise  CWA 
jurisdictional  limitation  resulting  from 
SWANCC  remains  unclear.  For  that 
reason  EPA  remains  concerned  that 
Michigan's  jurisdiction  over  non- 
contiguous wetlands  is  narrower  than  is 
federal  CWA  jurisdiction  over  isolated 
wetlands,  even  post-SW/\iVCC.  The 
State  is  proposing  completion  of  a 
statewide  wetland  inventory,  which 
upon  completion  in  each  county,  will 


authorize  MDEQ  to  assert  jurisdiction 
over  all  non-contiguous  wetlands  in  that 
county  which  are  larger  than  five  acres. 

Another  area  of  concern  is  that 
Michigan  law  appears  to  exempt  a  wider 
range  of  activities  than  does  the  CWA 
under  subsection  404(f)  of  the  CWA, 
including  exemptions  for  discharges 
occurring  as  part  of  certain  agricultural 
activities,  discharges  related  to  drain 
creation  and  improvement,  and 
discharges  associated  with  iron  and 
copper  mining  tailings  basins.  The  State 
has  agreed  to  seek  statutory 
amendments  and  the  promulgation  of 
administrative  rules  to  address  these 
issues. 

EPA's  examination  of  Michigan  law 
included  review  of  MDEQ's  authorities 
and  procedures  for  issuing  permits. 
MDEQ  issues  section  404  and  State 
permits  for  activities  in  waters  of  the 
United  States  under  two  different  state 
statutes:  Part  301  and  Part  303  of  the 
Natural  Resources  and  Environmental 
Protection  Act.  EPA  has  several 
concerns  with  regard  to  MDEQ's 
permitting  authority.  The  first  concern 
is  that  MDEQ  may  not  have  clear 
authority  to  require  all  permit 
conditions  required  under  federal  law, 
and  mav  not  have  clear  authority  to 
revoke  and  modify  issued  permits  in  all 
situations  provided  for  by  federal  law. 
The  State  has  agreed  to  promulgation  of 
administrative  rules  to  resolve  these 
concerns.  EPA  also  considered  the 
Michigan  statutory  provision  which 
directs  that  a  permit  under  Part  303 
shall  issue  within  90  days  of  a  triggering 
event,  and  found  this  provision  does  not 
pose  an  impediment  to  MDEQ's  proper 
implementation  of  the  section  404 
program. 

Michigan  law  also  fails  to  require  that 
MDEQ  incorporate  the  section  404(b)(1) 
guidelines  (or  state  environmental 
criteria  which  are  equivalent  to  the 
section  404(b)(1)  guidelines)  into  its 
permit  decision  making  processes.  The 
criteria  in  the  section  404(b)(1) 
guidelines  as  to  which  MDEQ-issued 
permits  are  not  explicitly  required  to 
meet  include  appliciation  of  a  proper 
feasible  and  prudent  alternatives 
analysis,  application  of  the  correct  water 
dependency  test,  a  bar  on  issuing 
permits  which  will  jeopardize  federally 
threatened  or  .endangered  species  or 
their  critical  habitats,  and  a  bar  on 
issuing  permits  which  will  result  in 
significant  degradation  of  waters  of  the 
United  States.  The  State  has  already 
promulgated  administrative  rules  that 
address  many  of  these  concerns,  and  has 
agreed  to  promulgate  rules  to  address 
the  remaining  issues. 

EPA's  review  of  contested  case 
decisions  issued  over  the  years  by 


MDEQ's  Office  of  Administrative 
Hearings  found  that  final  agency 
decisions  frequently  have  failed  to 
interpret  and  apply  Michigan  law  in  a 
manner  that  is  consistent  with  the 
federal  requirements  for  administering  a 
section  404  program;  the  result  has  been 
the  issuance  of  permits — which 
constitute  section  404  permits — for 
activities  which  have  not  been  subjected 
to  proper  analyses  for  water 
dependency,  satisfaction  of  the  section 
404(b)(1)  guidelines,  and  other  federal 
criteria,  thereby  undermining  the  State's 
ability  to  administer  a  program  which 
meets  the  terms  of  section  404(h)  of  the 
CWA.  For  these  reasons,  EPA  has  found 
that  certain  changes  must  be  made  to 
some  Michigan  statutory  provisions  aijd 
administrative  rules  in  order  to  make 
them  more  clearly  consistent  with 
federal  law.  MDEQ  has  acknowledged 
EPA's  concerns  and  has  proposed  what 
appear  to  be  effective  corrective  actions 
to  resolve  these  concerns.  Some  of  these 
corrective  actions  already  have  been 
taken  by  MDEQ,  while  others  are 
proposed  for  the  future. 

With  regard  to  MDEQ's 
administration  of  the  section  404 
program,  the  program  review  found  that, 
in  general,  MDEQ  is  doing  a  good  job. 
MDEQ  is  operating  its  regulatory 
program  in  a  manner  consistent  with  the 
State  Program  Regulations  found  at  40 
CFR  part  233.  The  majority  of  permit 
files  which  EPA  reviewed  were  found  to 
contain  the  necessary  documentation 
supporting  the  permit  decision.  The 
State's  general  permit  program  was 
found  to  be  consistent  with  the  federal 
requirements  for  general  permits. 
MDEQ's  permit  application  process  was 
found  to  be  consistent  with  the 
requirements  in  the  federal  regulations. 
MDEQ  is  including  appropriate 
conditions  in  its  permits  to  ensure 
compliance  with  the  section  404(b)(1) 
guidelines  and  applicable  water  quality 
standards,  and  the  diu-ation  of  permits 
issued  is  consistent  with  federal 
requirements. 

This  program  review  did,  however, 
identify  several  problems  with  MDEQ's 
-  administration  of  its  section  404  permit 
program.  The  program  review  identified 
a  need  for  MDEQ,  USFWS  and  EPA  to 
develop  a  procedure  regarding  how  the 
agencies  will  coordinate  when  a 
potential  project  may  have  some  effect 
on  a  federally  threatened  or  endangered 
species  or  critical  habitat. 

The  EPA  has  identified  the  need  for 
MDEQ  to  modify  its  public  notice 
procedures  to  make  them  consistent 
with  40  CFR  233.32.  EPA  found  that 
MDEQ  public  notice  procedures  do  not 
ensure  that  interested  members  of  the 
public  always  have  sufficient 
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opportunity  to  submit  comments  in 
response  to  public  notices  nor  do  the 
state's  public  notice  procedures  include 
providing  public  notices  by  mail  to  all 
interested  parties,  as  required  by  the 
regulations.  In  order  to  partially  address 
this  concern,  the  state  has  implemented 
an  internet  based  public  notice  system 
that  makes  all  public  notices  available 
on  the  MDEQ  website.  EPA  and  MDEQ 
will  be  discussing  additional  corrective 
actions  that  need  to  be  taken  to  ensure 
that  all  interested  persons  receive  timely 
public  notices  of  projects  requiring 
CWA  section  404  permits. 

As  part  of  our  review  of  MDEQ's 
enforcement  efforts,  citizen  complaint 
files  were  reviewed  in  all  of  the  MDEQ 
district  offices.  Based  on  the  annual 
reports  prepared  by  MDEQ,  an  average 
of  800  citizen  complaints  are 
investigated  each  year.  The  program 
review  found  that  district  offices  make 
a  concerted  effort  to  address  complaints. 
Generally,  the  review  found  complaints 
were  routinely  followed  with  site 
inspections,  which  usually  were  made 
within  two  weeks  of  receipt  of  the 
complaint. 

An  opportunity  for  public 
participation  in  the  State's  enforcement 
process  is  required  by  federal  law,  and 
MDEQ  has  agreed  to  implement 
procedures  to  comply  with  the 
requirements  of  40  CFR  233.41(e)(2). 

This  review  concludes  that  MDEQ  has 
maintained  a  satisfactory  enforcement 
program.  MDEQ  has  designed  the 
enforcement  program  to  identify  un- 
permitted activities  and  initiates 
enforcement  responses  in  a  timely 
maimer.  Overall,  Michigan's 
enforcement  program  achieves 
appropriate  injunctive  relief  through 
wetlands  restoration  and  wetland 
mitigation  and  obtains  adequate 
penalties.  The  review  of  MDEQ's  use  of 
administrative  consent  agreements 
found  that  the  agreements  effectively 
resolved  the  violations  at  issue  and 
resulted  in  additional  environmental 
restoration  and  conservation  of  wetland. 

Although  there  is  no  legal 
requirement  that  EPA  receive  public 
comment  regarding  the  preliminary 
determinations  of  its  informal  review  of 
Michigan's  section  404  program,  EPA 
has  decided  to  accept  such  public 
comments  for  a  period  of  sixty  (60)  days 
from  the  publication  date  of  this  notice. 
EPA  seeks  public  comment  on  its 
preliminary  determination  that  formal 
withdrawal  proceedings  not  be 
commenced,  as  well  as  EPA's  detailed 
findings  regarding  MDEQ's 
administration  of  the  permitting  and 
enforcement  program  and  the  adequacy 
of  Michigan's  legal  authorities.  If  public 
comments  received  by  EPA  indicate 


significant  public  interest  in  the  holding 
of  a  public  hearing,  EPA  may  decide  to 
hold  such  a  hearing. 

Dated:  December  18,  2002. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  S. 
[FR  Doc.  03-285  Filed  1-6-03;  8:45  am) 

BILUNG  CODE  6SG0-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7436-5] 

Issuance  of  a  General  Permit  to  the 
National  Science  Foundation  for  the 
Ocean  Disposal  of  Man-Made  Ice  Piers 
From  its  Base  at  McMurdo  Sound  on 
Antarctica 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  permit. 

SUMMARY:  EP/\  is  today  proposing  to 
issue  a  general  permit  under  sections 
102(a)  and  104(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA)  to  the  National  Science 
Foundation  (NSF)  for  the  disposal  at  sea 
of  man-made  ice  piers  from  its  base  at 
McMurdo  Sound  on  Antarctica.  The 
NSF  is  the  agency  of  the  United  States 
Government  responsible  for  oversight  of 
the  United  States  Antarctic  Program. 
The  NSF  currently  operates  three  major 
bases  in  Antarctica:  McMmdo  Station 
on  Ross  Island,  adjacent  to  McMurdo 
Soimd;  Palmer  Station,  near  the  western 
terminus  of  the  Antarctic  Peninsula;  and 
Amundsen-Scott  South  Pole  Station,  at 
the  geographic  South  Pole.  McMurdo 
Station  is  the  largest  of  the  three 
stations,  and  serves  as  the  primary 
logistics  base  for  Antarctica.  In  order  to 
unload  supplies  at  McMurdo  Station, 
ships  dock  at  an  ice  pier  at  McMurdo 
Station;  this  man-made  pier  has  a 
normal  life  span  of  three  to  five  years. 
At  the  end  of  its  useful  life,  all 
transportable  equipment,  materials,  and 
debris  are  removed,  the  pier  is  cast  loose 
from  its  moorings  at  the  base  and  towed 
out  to  McMurdo  Sound  for  disposal, 
where  it  melts  natiursJly.  Issuance  of  this 
general  permit  is  necessary  because  the 
pier  must  be  towed  out  to  sea  for 
disposal  at  the  end  of  its  useful  life. 
This  proposed  general  permit  is 
intended  to  protect  the  marine 
environment  by  setting  forth  specific 
permit  terms  and  conditions,  including 
operating  conditions  during  use  of  the 
pier  and  clean-up,  with  which  the  NSF 
must  comply  before  the  disposal  of  such 
ice  piers  would  take  place. 
DATES:  Written  comments  on  this 
proposed  general  permit  wrill  be 


accepted  until  February  6.  2003.  All 
conuuenls  must  be  received  or 
postmarked  by  midnight  of  February  6, 
2003,  or  must  be  delivered  by  hand  by 
the  close  of  business  of  that  date  to  the 
address  specified  below. 

ADDRESSES:  This  proposed  permit  is 
identified  as  Docket  No.  OW-2002- 
0048.  Please  send  an  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references)  to  the  "OW- 
2002-0048.  Comment  Clerk",  Water 
Docket  (MC  4101T).  U.S.  Environmental 
Protection  Agency.  1200  Permsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
Hand  deliveries  should  be  delivered  to: 
EPA  Water  Docket.  1301  Constitution 
Avenue,  NW.,  Room  B-135, 
Washington,  DC  20004.  Electronic  mail 
comments  will  be  accepted  at  the  e-mail 
address,  ow-docket@epamail.epa.gov, 
and  must  be  received  by  close  of 
business  of  the  date  specified  above. 
Electronic  comments  must  be  submitted 
as  an  ASCII,  WP  5.1,  WP  6.1,  or  WP  8 
file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Electronic  comments  must  be  identified 
by  Docket  Number  OW-2002-0048. 
Comments  and  data  will  also  be 
accepted  on  discs  in  ASCII,  WP  5.1,  WP 
6.1,  or  WP  8  file  format.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  To  ensure  that  the  Agency  can 
read,  understand,  and  therefore  properly 
respond  to  comments,  commenters 
should  cite  the  paragraph(s)  or  sections 
in  the  proposed  permit  to  which  each 
comment  refers.  Commenters  should 
use  a  separate  paragraph  for  each  issue 
discussed.  Commenters  should  submit 
any  references  cited  in  their  comments. 
Commenters  who  want  the  Agency  to 
acknowledge  receipt  of  their  comments 
should  include  a  self-addressed, 
stamped  envelope.  No  comments 
submitted  by  facsimile  transmission 
(fax)  will  be  accepted.  The  record  for 
this  proposed  permit  has  been 
established,  as  noted  above,  as  Docket 
No.  OW-2002-0048,  and  includes 
printed,  paper  versions  of  electronic 
comments.  The  record  is  available  for 
inspection  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays,  at  the  Water  Docket,  1301 
Constitution  Avenue,  NW.,  Room  B- 
135,  Washington,  DC  20004.  For  access 
to  docket  materials,  call  (202)  566-2426, 
to  schedule  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Redford,  Chief,  Marine  Pollution 
Control  Branch,  Oceans  and  Coastal 
Protection  Division  (4504T).  U.S. 
Environmental  Protection  Agency.  1200 
Permsylvania  Avenue,  N.W., 
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Washington.  DC,  20460;  telephone  (202) 

566-1288. 

SUPPLEMENTARY  rNFORMATION: 

A.  Background  on  McMurdo  Station  Ice 
Pier 

The  NSF  was  established  as  an 
independent  agency  of  the  Executive 
Branch  of  the  government  in  1950. 
Following  the  International  Geophysical 
Year  in  1957-1958,  President 
Eisenhower  decided  that  the  NSF 
should  have  full  responsibility  for  the 
formulation,  coordination,  and 
management  of  the  United  States 
Antarctic  Program  (USAP).  The  NSF 
currently  operates  three  major  bases  in 
Antarctica:  McMurdo  Station  on  Ross 
Island,  adjacent  to  McMurdo  Sound; 
Palmer  Station,  near  the  western 
terminus  of  the  Antarctic  Peninsula;  and 
Amundsen-Scott  South  Pole  Station,  at 
the  geographic  South  Pole. 

McMurdo  Station,  which  is  located  on 
the  southern  tip  of  Hut  Point  Peninsula 
on  Ross  Island,  is  the  largest  of  the  three 
stations.  This  station  is  the  logistics  hub 
of  the  USAP,  with  a  harbor,  landing 
strips  on  both  sea  ice  and  shelf  ice,  cmd 
a  helicopter  pad.  The  majority  of 
personnel  and  supplies  destined  for 
bases  and  field  camps  on  Antarctica 
pass  through  McMiudo  Station. 

The  approximately  85  buildings  at  the 
Station  range  in  size  from  a  small  radio 
shack  to  large  three-story  structures. 
This  year-round  facility  has  a  peak 
summer  population  of  approximately 
1150  persons,  and  a  winter  population 
of  150  to  200.  McMiudo  Station  is  the 
most  southerly  port  in  the  world  that  is 
accessible  by  ship. 

For  most  of  the  year,  McMurdo 
Station  is  closed  in  by  sea  ice.  However, 
in  early  January,  a  U.S.  Coast  Guard 
icebreaker  opens  a  channel  to  the  harbor 
at  McMurdo  Station,  allowing  a  fuel 
tanker  and  a  supply  vessel  to  replenish 
the  station.  The  tanker  normally  arrives 
in  mid-January  to  luiload  AN-8  fuel  (JP- 
8  fuel  with  an  icing  inhibitor  added), 
and  xmleaded  gasoline.  The  AN-8  fuel 
is  the  primary  fuel  for  power  generation, 
heating  sources,  and  aircraft;  the 
gasoline  is  used  for  small  portable 
equipment.  In  early  February,  the 
resupply  vessel  arrives  and  off-loads  the 
annual  provision  of  supplies  for 
McMurdo  Station  and  other  U.S. 
Antarctic  bases.  After  unloading  its 
cargo,  the  supply  vessel  is  backloaded 
with  the  previous  year's  accumulation 
of  wastes,  which  are  returned  to  the 
United  States  for  disposal  and  recycling. 
To  permit  the  various  vessels  to  dock 
and  unload  at  McMurdo  Station, 
construction  of  an  ice  pier  is  necessary. 
This  ice  pier,  which  is  approximately 
800  feet  long,  300  feet  wide,  and  22  feet 


thick,  is  constructed  during  the  winter 
season  in  the  following  manner. 

Construction  begins  when  the  frozen 
ice  pack  in  McMurdo  Sound  reaches 
approximately  0.6  m  (2  ft)  in  thickness. 
Snow  is  bermed  to  a  depth  of  about  0.6 
m  (2  ft)  on  the  ice  pack,  at  the  perimeter 
of  what  will  be  the  ice  pier.  Heavy-duty 
pumps  are  then  used  to  flood  the  ice 
pack  inside  the  bermed  snow  with  about 
10  cm  (4  in)  of  seawater.  This  water 
freezes  solid  in  about  24  hours,  when 
the  process  is  repeated  with  another  10 
cm  of  seawater.  This  process  is  repeated 
until  the  ice  thickness  of  the  pier 
reaches  approximately  1.5  m  (5  ft). 
When  that  thickness  of  the  pier  is 
achieved,  several  holes  are  drilled  in  the 
ice  near  the  periphery  of  the  ice  pier, 
and  lengths  of  2"  steel  pipe  are  inserted 
vertically  into  the  holes.  The  space 
surrounding  the  pipe-ice  interface  is 
flooded  with  water  and  allowed  to 
freeze,  fixing  the  pipes  in  the  ice  pier. 
Approximately  2,100  m  (6,900  ft)  of  1" 
steel  cable  is  then  woven  around  the 
steel  pipes  frozen  in  the  ice,  providing 
a  horizontal  reinforcement  mat  for  the 
first  layer  of  the  ice  pier. 

The  entire  process  is  repeated  three 
more  times,  until  the  ice  pier  is 
approximately  6.7  m  (22  ft)  thick. 
However,  the  horizontal  mat  of  steel 
cables  is  not  employed  in  the  last 
repetition  of  the  process;  thus,  there  are 
three  layers  of  cable  reinforcement  in 
the  completed  ice  pier.  When  the  final 
layer  is  created  and  the  pier  is 
approximately  6.7  m  (22  ft)  thick,  three 
or  four  wooden  utility  poles  are 
vertically  embedded  approximately  four 
feet  deep  in  the  ice  pier  to  provide 
support  for  electrical  cables  for  lighting, 
power  for  equipment,  and  telephone 
service  to  structures  on  the  pier.  These 
poles  consist  of  natural,  chemically- 
untreated  wood.  In  addition,  just  before 
the  pier  is  completed,  several  shorter 
utility  poles  are  frozen  into  the  proximal 
edge  of  the  pier,  to  serve  as  bollards,  to 
attach  the  pier  to  the  mainland  at 
McMurdo.  When  the  construction  of  the 
ice  portion  of  the  pier  is  completed,  a 
15-20  cm  (6-8  in)  thick  layer  of  2  cm 
{%  in)  or  smaller  gravel  is  applied  to 
cover  the  surface  of  the  pier,  to  provide 
a  non-slip  working  surface. 

In  summary,  the  following  types  and 
approximate  quantities  of  materials 
would  normally  be  used  in  the 
construction  of  an  ice  pier  at  McMurdo 
Sound  Station: 

—1"  steel  cable:  6,300  m  (21,000  ft). 
—2"  steel  pipe:  200  m  (650  ft). 
— Wooden  utility  poles:  3  or  4,  plus 

several  bollards. 
— 2  cm  or  smaller  gravel:  4,200  m^ 
(5,000  yd  3). 


At  the  end  of  each  austral  summer 
season,  the  pier  is  inspected,  and  as 
much  of  the  gravel  non-slip  surface  as 
possible  is  removed  and  stored  for  use 
the  following  season.  If  the  pier  is  to  be 
reused  the  next  year,  it  is  flooded  with 
seawater  during  the  winter  to  create  a 
new  surface  for  the  following  summer 
season.  The  pier  has  a  normal  viable  life 
of  three  to  five  years;  after  that  period, 
factors  such  as  stress  cracking  and 
erosion  no  longer  allow  the  pier  to  be 
used.  The  erosion  of  the  seaward  face  of 
the  ice  pier  is  caused  by  such  factors  as 
wave  action,  contact  of  vessels  with  the 
pier  face,  and  the  discharge  of  coolant 
water  from  ships  docked  at  the  pier. 

When  the  pier  has  deteriorated  to  the 
point  that  it  is  not  capable  of  being  used 
the  following  season,  the  wooden  poles 
are  cut  off  just  above  the  surface  of  the 
ice,  the  gravel  is  scraped  off  for  use  in 
the  following  season,  all  transportable 
equipment,  materials,  and  debris  are 
removed,  and  the  pier  is  physically 
separated  from  its  attachment  to 
McMurdo  Base  at  the  end  of  the  austral 
summer.  It  is  then  towed  by  a  U.S.  Coast 
Guard  cutter  into  McMurdo  Sound  past 
the  distal  end  of  the  open  channel  in  the 
ice,  as  near  to  the  Ross  Sea  currents  as 
possible.  The  pier  is  set  free  in  a 
direction  that  will  allow  it  to  flow  with 
the  Ross  Sea  currents,  away  from  the 
open  channel  in  the  ice.  The  pier  then 
floats  free  amidst  the  ice  pack,  where  it 
mixes  with  the  annual  sea  ice,  and 
eventually  disintegrates. 

Complete  information  is  not  available 
on  the  time  required  for  melting  and 
disintegration  of  an  ice  pier,  or  on  the 
path  an  ice  pier  takes  after  its  release. 
NSF  scientists  have  estimated,  however, 
that  melting  and  disintegration  will  take 
place  over  several  years,  and  that  ice 
piers  will  drift  from  their  release  point 
in  McMurdo  Sound,  into  the  Antarctic 
Sea,  and  eventually  into  the  Southern 
Ocean,  where  they  will  presumably  float 
with  the  currents  of  the  Southern 
Ocean.  These  estimates  are  supported 
by  tracking  data  collected  on  an  ice  pier 
disposed  by  NSF  in  February  1999 
imder  an  emergency  permit.  One 
condition  of  that  permit  was  that  the 
pier  be  tracked  by  the  use  of  emplaced 
pingers  for  a  period  of  one  year. 
Tracking  records  indicated  that  the  pier 
traveled  approximately  600  miles  in  a 
generally  northerly  direction  into  the 
Southern  Ocean  during  the  first  six 
months,  when  it  then  became  locked  in 
ice.  No  further  movement  of  the  ice  pier 
was  detected  in  the  second  six  months 
of  the  year-long  tracking  period.  These 
fracking  results  confirm  what  NSF  staff 
believed  would  happen  to  any  released 
ice  piers. 
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B.  Statutory  and  Regulatory 
Background 

1 .  Marine  Protection,  Research,  and 
Sanctuaries  Act  (MPRSA) 

Section  102(a)  of  the  MPRSA,  33 
U.S.C.  1412(a),  requires  that  agencies  or 
instrumentalities  of  the  United  States 
obtain  a  permit  to  transport  any  material 
from  any  location  for  the  purpose  of 
dumping  into  ocean  waters.  Section 
104(c)  of  the  MPRSA,  33  U.S.C.  1414(c), 
and  EPA  regulations  at  40  CFR  220.3(a) 
authorize  the  issuance  of  a  general 
permit  imder  the  MPRSA  for  the 
dumping  of  materials  which  have  a 
minimal  adverse  environmental  impact, 
and  are  generally  disposed  of  in  small 
quantities.  General  permits  currently 
exist  for  burial  at  sea  for  both  cremated 
and  non-cremated  human  remains,  for 
vessels  used  by  the  United  States  Navy 
for  the  purposes  of  target  practice  and 
testing  ordnance,  and  for  vessels 
transported  for  the  purpose  of  disposal. 

The  proposed  towing  of  ice  piers  by 
the  NSF  from  McMiu'do  Station  for 
disposal  at  sea  constitutes 
transportation  of  material  for  the 
purpose  of  dumping  in  ocean  waters,  so 
it  is  subject  to  the  MPRSA.  The  NSF  has 
requested  the  issuance  of  a  general 
ocean  diunping  permit  for  its  ice  piers. 

2.  Obligations  Under  International  Law 

On  October  2,  1996,  President  Clinton 
signed  into  law  the  Antarctic  Science, 
Tourism,  and  Conservation  Act  of  1996, 
amending  the  Antarctic  Conservation 
Act  of  1978.  This  law  is  designed  to 
implement  the  provisions  of  the 
Protocol  on  Environmental  Protection  to 
the  Antarctic  Treaty  ("the  Protocol"). 
The  Protocol  was  signed  by  the  U.S.  on 
October  4, 1991,  ratified  on  April  17, 
1997,  and  entered  into  force  on  January 
18. 1998.  The  Protocol  builds  on  the 
Antarctic  Treaty  to  extend  its 
effectiveness  as  a  mechanism  for 
ensuring  protection  of  the  Antarctic 
environment.  It  designates  Antarctica  as 
a  natural  reserve,  devoted  to  peace  and 
science,  and  sets  forth  basic  principles 
and  detailed,  mandatory  rules 
applicable  to  human  activities  in 
Antarctica.  It  prohibits  all  activities 
relating  to  mineral  resources  in 
Antarctica,  except  for  scientific 
research.  It  commits  signatories  to  the 
Protocol  (known  as  Parties)  to 
environmental  impact  assessment 
procedures  for  proposed  activities,  both 
governmental  and  private.  Among  other 
things,  it  also  requires  Parties  to  protect 
Antarctic  flora  and  faima,  and  imposes 
strict  limitations  on  disposal  of  wastes 
in  Antarctica,  and  discharges  of 
pollutants  into  Antarctic  waters. 


Several  sets  of  regulations  exist  that 
will  assist  in  implementation  of  the 
Protocol.  These  include  NSF  regidations 
regarding  environmental  impact 
assessment  of  proposed  Foundation 
actions  in  Antarctica  (45  CFR  part  641), 
NSF  waste  regulations  for  Antarctica  (45 
CFR  part  671),  and  EPA  regulations 
regarding  environmental  impact 
assessment  of  non-governmental 
activities  in  Antarctica  (40  CFR  part  8). 

EPA  wishes  to  clarify  that  its  proposal 
to  issue  a  general  permit  under  the 
MPRSA  does  not  indicate  whether  the 
proposed  activity  is  in  compliance  with 
other  relevant  obligations  imder  the 
Protocol  and  implementing  legislation. 
Accordingly,  the  responsible  United 
States  authority  must  make  separate 
determinations  with  respect  to  other 
relevant  obligations,  and  the  Agency 
will  coordinate  with  the  responsible 
authority,  as  appropriate,  in  the 
Agency's  consideration  of  the  issuance 
of  a  general  permit  under  the  MPRSA. 

In  this  regard,  the  Agency  notes  that 
the  NSF  has  completed  a  USAP  Final 
Environmental  Impact  Statement  (June 
1980),  a  USAP  Final  Supplemental 
Environmental  Impact  Statement 
(October  1991),  and  an  Initial 
Environmental  Evaluation  (May  1992), 
all  of  which  address  in  some  aspects  the 
construction,  operation,  and  disposal  of 
ice  piers  at  McMurdo  Station  in 
Antarctica.  All  of  these  documents  are 
available  for  review  at  the  Office  of 
Polar  Programs  of  the  NSF,  4201  Wilson 
Boulevard,  Arlington,  VA  22230 
(Contact:  Joyce  Jatko,  telephone:  (703) 
292-8030).  The  documents  did  not 
identify  any  potential  environmental 
impacts  from  the  disposal  of  ice  piers, 
other  than  the  minor  navigational 
hazard  that  would  be  equivalent  to  that 
posed  by  cm  ice  floe  or  a  small  iceberg. 
The  Agency  considered  the  analyses 
contained  in  the  three  documents  cited 
above  in  developing  this  proposed 
general  permit. 

C.  Potential  Effects  of  Ice  Pier  Disposal 

Because  the  natiual  creation  and 
disintegration  of  icebergs  occurs 
constantly  in  the  Antarctic 
environment,  the  primary  ice 
component  of  the  NSF  piers  is  not  of 
environmental  concern.  However,  the 
ice  piers  also  contain  approximately 
21,000  feet  of  1"  steel  cable  and  650  feet 
of  2"  steel  pipe  between  the  ice  layers, 
that  eventually  will  fall,  as  the  pier 
disintegrates,  to  the  bottom  of  McMurdo 
Sound,  the  Antarctic  Sea,  or  the 
Southern  Ocean.  The  steel  cable  and 
pipe  will  sink  permanently  to  the 
bottom,  and  over  considerable  time,  will 
dissolve  through  o)ddative  processes. 


unless  they  fall  into  very  deep  anaerobic 
waters,  where  they  would  not  dissolve. 

Because  there  are  approximately 
2,100  m  (6,900  ft)  of  cable  frozen  in  each 
of  the  three  layers  of  the  ice  pier,  it  is 
possible  that  during  the  melting  process 
there  may  be  loops  of  cable  suspended 
from  the  bottom  of  the  ice  pier.  These 
loops  will  remain  for  brief  periods  of 
time  before  the  cable  in  each  layer  is 
released  from  the  bottom  of  the  pier  due 
to  melting.  The  entire  length  of  2,100  m 
(6,900  ft)  of  cable  would  then  descend 
rapidly  to  the  ocean  floor. 

The  Agency  has  considered  the 
possibility  of  these  loops  of  cable 
entangling  organisms  in  the  marine 
environment.  The  only  animals  that 
could  potentially  become  entangled  in 
the  suspended  loops  of  cable  are  large 
whales  of  the  Antarctic  Sea  or  the 
Southern  Ocean.  However,  these 
animals  are  known  to  have 
sophisticated  natural  sonar  (soimd 
navigation  and  ranging)  systems,  are 
able  to  detect  and  precisely  identify 
objects  at  considerable  distances  with 
those  systems,  and  normally  will  avoid 
large  objects  such  as  icebergs.  In 
addition,  because  in  excess  of  80 
percent  of  icebergs  (and  the  ice  pier)  is 
submerged  beneath  the  surface,  there  is 
no  reason  to  believe  any  cetaceans  will 
approach  an  ice  pier,  by  either  coming 
near  it  on  the  surface  to  breathe,  or  by 
swimming  beneath  it.  Thus,  the 
possibility  of  entanglement  of  large 
animals  by  suspended  loops  of  cable 
from  the  ice  pier  is  regarded  3S  very 
minimal. 

Additionally,  the  Agency  and  the  NSF 
have  discussed  the  possibility  of  seals 
becoming  ensnared  in  any  loops  of  cable 
hanging  from  the  ice  pier.  Although 
seals  are  known  to  routinely  haul  out  on 
ice  floes  to  rest -and  to  breed,  EPA  does 
not  believe  there  is  any  danger  from  any 
cables  embedded  in  the  edges  of  the  ice 
pier  to  Antarctic  seal  populations  in 
their  passage  from  the  ocean  to  the  ice 
surface,  because  any  loops  of  cable  will 
be  visible  and  easily  avoided. 

There  is  no  danger  to  any  marine 
avian  species  from  the  release  of  the  ice 
piers.  Penguins,  if  they  are  in  the  area, 
can  easily  hop  onto,  and  off.  the  edge  of 
the  ice  pier,  if  necessary.  Further,  there 
is  no  permanent  penguin  population  in 
the  area  of  McMurdo  Station  on  a  year- 
round  basis.  Any  penguins  in  the  area 
arrive  at  their  usual  breeding  rookeries 
in  late  October  of  each  year.  Their  ^s 
are  hatched  in  November,  the  chicks  are 
fledged  no  later  than  late  December  of 
each  year,  and  all  penguins,  except  for 
a  very  few  stragglers,  are  gone  from  the 
McMurdo  Station  area  by  late  January 
every  year.  On  those  years  when  the  ice 
pier  must  be  cut  loose,  the  detachment 
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from  McMurdo  Station  occurs  in  late 
February.  Thus,  there  are  no  penguins 
in  the  area  at  that  time,  since  the  birds 
will  have  already  gone  out  to  sea  again. 

Further,  both  the  National  Marine 
Fisheries  Service  and  the  Fish  and 
Wildlife  Service  have  agreed  that  the 
disposal  of  ice  piers  from  McMurdo 
Station  will  not  have  any  effect  on 
endangered  or  threatened  species,  nor  is 
the  action  likely  to  adversely  affect  any 
critical  habitats. 

In  addition,  the  time  that  the  loops  of 
cable  are  suspended  from  the  bottom  of 
the  ice  pier  would  be  expected  to  be 
relatively  brief.  Once  a  substantial 
portion  of  the  cable  in  each  layer  is 
released  from  the  ice  by  melting 
processes,  the  weight  of  the  suspended 
cable  will  act  to  detach  the  remainder  of 
the  layer  of  cable  from  the  pier.  As 
discussed  above,  the  entire  length  of 
cable  woidd  then  fall  rapidly  to  the 
ocean  bottom. 

Although  the  wooden  utility  poles 
and  the  bollards  are  cut  off  at  the  level 
of  the  ice  surface  before  the  pier  is 
towed  for  dumping,  the  six  or  seven 
stirnip  ends  of  the  poles,  approximately 
four  feet  long,  remain  frozen  in  the  pier. 
(The  NSF  requires  that  the  longer, 
exposed  lengths  of  the  utility  poles  be 
retximed  for  recycling  back  to  the 
United  States;  they  are  never  disposed 
of  in  the  ocean).  When  eventually 
released  from  the  pier  during  the 
disintegration  process,  the  stiunp  ends 
of  the  poles  could  float  for  several  years, 
providing  substrate  for  attachment  of 
sessile  organisms.  Eventually,  however, 
the  poles  will  be  destroyed  by  biological 
processes.  Navigational  hazards  from 
the  poles  are  unlikely,  because  of  their 
small  size  and  limited  number. 

Of  potentially  greater  environmental 
concern  are  jmy  operational  discharges, 
leaks,  or  spills  that  may  have 
contaminated  the  surface  of  the  pier 
over  the  period  of  its  existence. 
Examples  of  such  possible  releases 
include  AN-8  (jet  fuel  formulated  for 
cold  environment  use  by  heavy  diesel 
engines  and  aircraft)  or  gasoline  during 
the  annual  unloading  process  from  the 
resupply  oil  tanker;  spills  of  material 
due  to  leaks  or  cracks  in  containers  or 
drums  during  the  annual  offloading 
from  the  supply  vessel;  leaks  of  AN-8, 
gasoline,  engine  lubricating  oil, 
hydraulic  fluid,  or  ethylene  glycol 
(antifreeze)  from  equipment  working  on 
the  pier;  or  spills  of  liquids  or  chemicals 
being  stored  on,  or  moved  across,  the 
pier.  These  discharges,  leaks,  and  spills 
could  result  in  contamination  of  parts  of 
the  pier  with  chemical  compounds  of 
concern  to  the  marine  environment. 
To  assess  this  potential  further,  in 
February  1993  the  NSF  analyzed  eleven 


ice  samples  taken  from  the  ice  pier  at 
McMurdo  Station.  The  samples  vyere 
collected  in  the  following  manner.  The 
central  portion  of  the  pier  was  first 
divided  into  21  equal  area  quadrats, 
each  approximately  100'  x  100'.  The 
center  of  each  plot  was  then  identified, 
and  four  additional  sample  locations 
were  identified  in  an  equidistant  "X" 
pattern  from  the  center  sample  point. 
One  sample  was  collected  from  each  of 
the  five  points  in  each  plot,  and  the  five 
sub-samples  were  then  composited  into 
a  single  sample  for  each  plot. 
Composited  samples  were  analyzed  for 
alternating  plots  throughout  the  grid 
pattern,  i.e.,  the  composited  sample  for 
every  other  plot  was  analyzed,  for  a  total 
of  eleven  analyses.  The  samples  were 
analyzed  for  two  compounds:  ethylene 
glycol  (antifreeze)  and  total  extractable 
hydrocarbons  (TEH).  Ethylene  glycol 
was  selected  because  of  the  possibility 
of  leaks  from  engine  blocks;  TEH  was 
selected  because  of  the  need  for  a  broad 
spectrum  analytical  procedure,  and 
because  the  presence  of  TEH  would 
represent  any  possible  extractable 
petroleum  discharges  onto  the  surface  of 
the  ice  pier.  Ethylene  glycol  was  not 
detected  in  any  of  the  eleven  samples, 
at  a  detection  limit  of  16  mg/kg;  TEH 
was  not  detected  in  ten  of  the  eleven 
samples,  at  a  detection  limit  of  3  mg/kg. 
Only  one  sample,  collected  beneath  two 
55-gallon  fuel  drums  used  to  provide 
heat  for  a  warming  hut  on  the  ice  pier, 
showed  a  concentration  of  70  mg/kg. 
This  sample  was  collected  directly 
underneath  fuel  drums  where  dripping 
had  occurred  during  drum  exchange 
operations. 

Subsequently,  the  NSF  issued  a 
directive  that  at  all  locations  where  fuel 
drums  for  building  heating  systems,  or 
fuel  transfer  stations  are  found,  such 
locations  shall  be  underlain  with 
secondary  containment  methods,  to 
facilitate  capture  of  leaks  or  spills. 
Secondary  containment  methods 
include  large  metal  pans  or 
impermeable  liners  placed  beneath  the 
potential  contaminant  source.  Drip  pans 
were  installed  under  the  fuel  drums  at 
the  warming  hut  on  the  ice  pier. 

In  February  1994,  the  approximately 
800'  by  300'  surface  of  the  ice  pier  was 
again  divided  into  21  quadrats  for 
further  examination  of  locations  of 
contamination.  NSF  personnel 
examined  the  entire  svuiace  of  the  pier, 
after  the  non-slip  gravel  surface  had 
been  removed,  and  any  points  on  the 
pier  showing  signs  of  contamination 
from  leaks  or  spills  were  marked  and 
noted.  Five  samples  were  taken  from 
each  of  the  21  quadrats;  the  samples 
were  composited  and  analyzed  for  total 
petroleum  hydrocarbons  (TPH).  TPH 


analysis,  which  identifies  a  narrower 
range  of  analytes  than  the  broader  TEH 
analytical  procediu^e,  was  used  because 
previous  analyses  demonstrated  that 
only  analytes  from  the  narrower  range 
are  present.  TPH  has  a  detection  limit  of 
10  mg/kg;  for  all  samples  except  one, 
TPH  was  undetected.  That  single 
sample  had  a  TPH  concentration  of  58 
mg/kg.  Analysis  of  that  single  sample 
was  unable  to  specifically  determine  the 
chemical  composition  of  the 
contaminants;  vehicle  engine  fuel  or 
hydraulic  fluids  were  identified  as  the 
most  likely  possibilities. 

The  NSF  nas  a  spill  prevention, 
control,  and  coimtermeasures  (SPCC) 
plan  for  all  of  the  stations  and  bases 
under  NSF  jurisdiction  in  Antarctica. 
The  plan,  revised  in  September  1994, 
and  currently  being  updated,  includes  a 
section  addressing  fuel  storage  and 
transfer  systems  for  the  ice  pier  at 
McMurdo  Station.  The  SPCC  plan 
identifies  the  annual  unloading  of 
petroleum  products  from  the  supply 
tanker  as  having  the  greatest  potential 
for  accidental  discharge  of 
contaminants.  Previously,  four-inch 
diameter  hoses  made  up  in  50-foot 
lengths  were  used  to  unload  fuel  from 
the  tanker  to  the  tank  farms  on  the 
mainland  at  McMiudo  Station. 
However,  to  reduce  the  risk  of  a 
potential  fuel  spill  during  the  tanker 
unloading  operation,  new  six-inch 
diameter  hoses  made  up  in  660-foot 
lengths  replaced  the  older  hoses  in 
1993.  The  new  hoses  significantly 
reduced  the  number  of  hose  connections 
(and  potential  leaks)  on  the  ice  pier.  For 
further  protection,  the  connecting  point 
from  the  tanker  to  the  transfer  hose  was 
underlain  by  large  drip  pans. 

In  addition,  the  SPCC  plan  identifies 
the  annual  unloading  of  drununed 
lubricants,  solvents,  and  hazardous 
materials  from  the  cargo  freighter,  and 
the  subsequent  loading  of  the  freighter 
with  materials  destined  to  be  returned 
to  New  Zealand  or  the  United  States,  as 
potential  sources  of  accidental  discharge 
or  spills.  As  a  result,  to  reduce  the 
potential  for  discharges,  the  plan 
requires  all  materials  received  from,  or 
loaded  onto,  the  cargo  vessel  to  be 
containerized  in  double-walled  military 


vans. 


D.  Discussion 

Today  EPA  is  proposing  to  issue  a 
new  general  permit  to  NSF  and  its 
agents  for  the  ocean  dumping  of  man- 
made  ice  piers  from  the  NSF  research 
station  at  McMurdo  Sound,  Antarctica, 
subject  to  specific  conditions.  Agents  of 
the  NSF  are  included  in  the  permit 
because  transportation  for  the  purpose 
of  dumping  the  pier  may  be  by  vessels 
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which  are  not  under  the  direct 
ownership  or  operational  control  of  the 
NSF.  e.g.,  the  U.S.  Military  Sealift 
Command,  the  U.S.  Navy,  or  U.S.  Coast 
Guard  vessels.  Further,  the  proposed 
general  permit  applies  only  to  die  ocean 
dumping  of  man-made  ice  piers  from 
the  NSF  station  at  McMurdo  Soimd, 
Antarctica.  The  1992  amendments  to  the 
MPRSA  (Pub.  L.  102-580)  provide  that 
permits  under  the  MPRSA  shall  be 
issued  for  a  period  not  to  exceed  seven 
years  (section  104(a),  33  U.S.C.  1414(a)); 
consequently,  the  term  of  this  proposed 
permit  is  limited  to  a  maximum  of  seven 
years. 

The  proposed  general  permit 
establishes  several  specific  conditions 
that  must  be  met  dimng  the  life  of,  and 
prior  to  the  ocean  dumping  of,  the  ice 
pier.  In  addition,  it  requires  the  NSF  to 
report  by  June  30  of  every  year  to  the 
Director  of  the  Oceans  and  Coastal 
Protection  Division,  in  EPA's  Office  of 
Water,  on  any  spills,  discharges,  or 
clean-up  procedures  on  the  ice  pier,  and 
on  any  ocean  dumping  of  ice  piers  from 
McMurdo  Station  conducted  under  this 
general  permit. 

With  the  institution  of  new  protective 
measures,  such  as  longer  length  hoses 
for  imloading  petroleum  products  from 
the  annual  supply  tanker,  and  new 
precautions  taken  in  the  handling  and 
return  to  bases  outside  Antarctica  of 
used  or  contaminated  chemicals, 
solvents,  and  hazardous  materials,  the 
chance  of  a  spill  or  a  discharge  of  these 
materials  is  low.  There  is  considerable 
vehicular  traffic  on  the  ice  pier  diuing 
the  austral  summer  season,  and  the 
possibility  of  engine  block  leaks  or 
discharges  from  these  vehicles  cannot 
be  totally  avoided.  However,  the  NSF 
has  informed  the  Agency  that  vehicles 
are  parked  on  the  pier  for  unly  brief 
p^ods  of  time,  ranging  from  minutes  to 
less  than  an  hour,  and  that  no  vehicles 
are  ever  parked  on  the  pier  overnight. 

The  proposed  general  permit  requires 
that  the  NSF  have  an  SPCC  plan  in 
place,  consistent  with  the  requirements 
of  40  CFR  112.3,  for  Uie  ice  pier  that 
addresses: 

(1)  The  unloading  of  petroleum 
products  from  supply  tankers  to  the 
storage  tanks  at  McMurdo  Station; 

(2)  The  unloading  of  drummed 
chemicals,  petroleum  products,  and 
material  (cargo)  from  cargo  freighters  to 
supply  depots  at  McMurdo  Station;  and 

(3)  The  loading  of  materials  to 
freighters  destined  to  be  returned  to 
bases  outside  Antarctica. 

The  proposed  permit  requires  that  the 
SPCC  plan  include  methods  to 
minimize  the  accidental  release  or 
discharge  of  any  products  to  the  ice 
pier.  In  addition,  the  proposed  general 


permit  requires  that  the  following  clean- 
up and  reporting  procedures  must  be 
followed  by  NSF  in  the  event  of  a  spill 
or  discharge  on  the  pier: 

(1)  All  spills  or  discharges  must  be 
cleaned  up  within  two  hours  of  the  spill 
or  discharge,  or  as  soon  as  possible 
thereafter. 

(2)  If  a  spill  or  discharge  occiu^, 
clean-up  procedures  must  be  completed 
to  a  level  below  any  visible  evidence  of 
the  spill  or  discharge. 

(3)  As  part  of  normal  permit 
monitoring  requirements,  an  official 
record  of  the  following  information 
shall  be  keot  by  NSF: 

(a)  The  date  and  time  of  all  spills  or 
discharges,  the  location  of  the  spill  or 
discharge,  the  approximate  voliune  of 
the  spill  or  discharge,  clean-up 
procediues  employed,  and  the  results; 

(b)  The  niunoer  of  wooden  poles 
remaining  in  the  pier  at  the  time  of 
release  from  McMurdo  Station,  and 
their  approximate  length; 

(c)  The  approximate  length  of  the 
steel  cables  remaining  in  the  pier  at  the 
time  of  its  release; 

(d)  Any  other  substances  remaining 
on  the  pier  at  the  time  of  its  release;  and 

(e)  The  date  of  detachment  of  the  pier 
from  McMurdo  Station,  and  the 
geographic  coordinates  (latitude  and 
longitude)  of  the  point  of  final  release  of 
the  pier  in  McMurdo  Soiuid. 

(4)  A  copy  of  this  record  shall  be 
submitted  to  the  Director  of  the  Oceans 
and  Coastal  Protection  Division,  in  the 
EPA's  Office  of  Water,  by  June  30  of 
every  year  as  part  of  the  annual 
reporting  requfrements. 

The  conditions  specified  in  the    ■ 
proposed  permit  are  intended  to  protect 
the  Antarctic  environment  against 
release  of  contaminants  from  the 
McMurdo  Station  ice  pier  following  its 
ocean  dumping  and  subsequent  melting. 
As  noted  above,  section  104(c)  of  the 
MPRSA,  33  U.S.C.  1414(c),  and  EPA 
regulations  at  40  CFR  220.3(a)  authorize 
the  issuance  of  general  permits  for  the 
dumping  of  materials  which  have 
minimal  adverse  environmental 
impacts. 

In  light  of  the  testing  and  analyses 
described  above,  and  the  conditions 
which  are  stipulated  in  the  proposed 
permit  for  the  disposal  of  ice  piers,  it  is 
the  determination  of  the  Agency  that 
only  minimal  adverse  environmental 
impacts  would  result  from  the  dumping 
of  ice  piers  from  the  NSF  base  at 
McMurdo  Station  in  Antarctica. 

Furthermore,  the  NSF  is  directed,  as 
a  condition  of  this  permit,  to  utilize  a 
methodology  to  track  any  ice  piers 
released  from  McMurdo  Station  for  a 
period  of  one  year  from  the  date  of 
release  of  the  pier.  Such  methodologies 


may  include  the  use  of  satellite-tracked 
pingers  placed  on  the  ice  pier,  or  any 
other  methodology  that  will  allow  data 
to  be  collected  on  the  course,  speed,  and 
location  of  the  ice  pier.  The  results  of 
these  tracking  efforts  are  to  be  included 
in  the  reports  that  the  NSF  is  required 
to  submit  to  the  Agency.  The  period  of 
one  year  was  chosen  by  the  Agency  for 
several  reasons:  first,  batteries  for  pinger 
tracking  operations  beyond  a  period  of 
one  year  become  considerably  heavier 
and  biUkier  (and  a  greater  soiut:e  of 
pollution  to  the  marine  environment 
when  the  ice  piers  eventually  melt);  and 
further,  one  year's  measurements  should 
provide  substantial  evidence  concerning 
the  track  of  ice  piers  in  the  dissolution 
process. 

The  NSF  shall  submit  tracking  reports 
to  the  Agency  for  all  releases  of  ice  piers 
from  McMurdo  Station  under  this 
permit.  If  tracking  results  demonstrate 
that  all  such  ice  piers  released  have 
generally  followed  the  same  path  and 
time  duration  for  the  one  year  following 
release,  the  Agency  will  consider 
whether  further  tracking  efforts  and 
tracking  reports  shall  be  required  horn 
the  NSF  under  any  future  versions  of 
this  permit. 

Considering  that  any  contaminants 
remaining  on  the  sm-face  of  the  piers  are 
expected  to  be  extremely  minimal,  and 
further,  that  the  area  over  which  the 
melting  and  disintegration  of  the  piers 
occurs  is  immense,  the  potential  for 
damage  to  the  environment  from  ocean 
dumping  of  any  McMurdo  Station  ice 
piers  is  minimal.  In  addition,  the 
possibility  of  entanglement  of  large 
organisms  in  suspended  loops  of  cable 
from  the  melting  ice  piers  has  been 
determined  by  the  Agency  to  be  very 
minimal;  further  discussion  of  this  i^sue 
can  be  found  in  "C.  Potential  Effects  of 
Ice  Pier  Disposal,"  above. 

Further,  it  should  be  noted  that  the 
issuance  of  an  ocean  diunping  permit  to 
the  NSF  does  not  in  any  way  reUeve  the 
NSF  of  meeting  any  of  its  obligations 
under  the  Antarctic  Protocol,  the 
Antarctic  Conservation  Act,  or  the 
implementing  regulations. 

Statutory  and  Executive  Order  Reviews 

A.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.,  is  intended  to 
minimize  the  reporting  and  record- 
keeping burden  on  the  regulated 
community,  as  well  as  to  minimize  the 
cost  of  Federal  information  collection 
and  dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
record-keeping  requirements  affecting 
ten  or  more  non-Federal  respondents  be 
approved  by  the  Office  of  Management 
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and  Budget.  Since  this  proposed  general 
permit  affects  only  a  single  Federal 
agency's  record-keeping  and  reporting 
requirements,  it  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act. 

B.  Endangered  Species  Act 

The  Endangered  Species  Act  (ESA) 
imposes  duties  on  Federal  agencies 
regarding  endangered  species  of  fish, 
wildlife,  or  plants  and  habitat  of  such 
species  that  have  been  designated  as 
critical.  Section  7(a)(2)  of  the  ESA  and 
its  implementing  regulations  (50  CFR 
part  402)  require  EPA  to  ensure,  in 
consultation  with  the  Secretary  of 
Interior  or  Commerce,  that  any  action 
authorized,  funded,  or  carried  out  by 
EPA  in  the  United  States  or  upon  the 
high  seas,  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species,  or  adversely  affect 
their  critical  habitat. 

In  compliance  with  section  7  of  the 
ESA,  an  endangered  species  list  for  the 
affected  area  of  ocean  dumping  of  ice 
piers  from  the  NSF  facility  at  McMurdo 
Station  was  requested  by  EPA  and 
received  from  both  the  Fish  and 
Wildlife  Service  (F&WS)  of  the 
Department  of  the  Interior  and  the 
National  Marine  Fisheries  Service 
(NMFS)  of  the  Department  of 
Commerce.  No  endangered,  threatened, 
or  candidate  species  are  reported  to 
potentially  occur  in  the  affected  area. 

EPA  has  discussed  this  matter  with 
both  the  F&WS  and  the  NMFS  pursuant 
to  section  7  of  the  ESA.  and  the  agencies 
have  agreed  that  the  ocean  dumping  of 
ice  piers  by  the  NSF  or  its  agents  from 
McMurdo  Station  in  Antarctica  will 
have  no  effect  on  endangered  or 
threatened  species.  EPA  will  consider 
any  comments  offered  by  either  the 
F&WS  or  the  NMFS  on  this  issue  before 
promulgating  a  final  general  permit  on 
the  ocean  dumping  of  ice  piers. 

Dated:  lanuary  2,  2003. 
Suzanne  E.  Schwartz, 

Director.  Oct^ans  and  Coastal  Protection 
Division. 

The  proposed  permit  is  as  follows: 

Disposal  of  Ice  Piers  From  McMurdo 
Station,  Antarctica 

The  United  States  National  Science 
Foundation  and  its  agents  are  hereby 
granted  a  general  permit  under  sections 
102(a)  and  104(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act,  33  U.S.C.  1412(a)  and  1414(c),  to 
transport  ice  piers  from  the  McMurdo 
Sound,  Antarctica,  research  station  for 
the  purpose  of  ocean  dumping,  subject 
to  the  following  conditions: 

(a)  The  NSF  shall  havea  spill 
prevention,  control,  and 


countermeasures  (SPCC)  plan  in  place, 
consistent  with  the  requirements  of  40 
CFR  112.3,  for  the  McMurdo  Station  ice 
pier.  The  SPCC  plan  shall  address 
procedures  for  loading  and  unloading 
the  following  materials,  and  shall 
include  methods  to  minimize  the 
accidental  release  or  discharge  of  any  of 
the  following  materials  to  the  ice  pier: 

(1)  Petroleum  products  unloaded  from 
supply  tankers  to  the  storage  tanks  at 
McMurdo  Station; 

(2)  Drummed  chemicals,  petroleum 
products,  and  materiel  unloaded  from 
cargo  freighters  to  supply  depots  at 
McMurdo  Station;  and 

(3)  Materials  loaded  to  freighters 
destined  to  be  returned  to  bases  outside 
Antarctica. 

(b)  If  a  spill  or  discharge  occurs  on  an 
ice  pier,  clean-up  procedures  must  be 
completed  by  NSF  or  its  contractors  to 

a  level  below  any  visible  evidence  of  the 
spill  or  discharge.  All  spills  or 
discharges  on  an  ice  pier  must  be 
cleaned  up  within  two  hours  of  the  spill 
or  discharge,  or  as  soon  as  possible 
thereafter. 

(c)  As  part  of  normal  monitoring 
requirements,  a  record  of  the  following 
information  shall  be  kept  by  NSF: 

(1)  The  date  and  time  of  all  spills  or 
discharges,  the  location  of  the  spill  or 
discharge,  a  description  of  the  material 
that  was  spilled  or  discharged,  the 
approximate  volume  of  the  spill  or 
discharge,  clean-up  procedures 
employed,  emd  the  results; 

(2)  The  number  of  wooden  poles 
remaining  in -the  pier  at  the  time  of'its 
release  from  McMurdo  Station,  and 
their  approximate  length; 

(3)  The  approximate  length  of  the 
steel  cables  remaining  in  the  pier  at  the 
time  of  its  release  from  McMurdo 
Station; 

(4)  Any  other  substances  remaining 
on  the  pier  at  the  time  of  its  release  from 
McMurdo  Station;  and 

(5)  The  date  of  detachment  of  the  pier 
from  McMurdo  Station,  and  the 
geographic  coordinates  (latitude  and 
longitude)  of  the  point  of  final  release  of 
the  pier  in  McMurdo  Sound  or  the 
Antarctic  Sea. 

(d)  The  non-embedded  ends  of  all 
wooden  utility  poles  £md  bollards  will 
be  cut  off  from  the  ice  pier  prior  to 
disposal,  and  shall  not  be  disposed  of  in 
the  ocean. 

(e)  Prior  to  the  ocean  dumping  of  any 
ice  piers,  the  following  actions  shall  be 
taken  by  NSF: 

(1)  Other  than  the  matter  physically 
embedded  in  the  ice  pier  (i.e.,  the  ends 
of  light  poles  or  bollards  frozen  in  the 
pier,  and  the  strengthening  cables),  all 
other  objects  (including  the  non- 
embedded  portions  of  bollards  used  for 


maintaining  a  connection  between  the 
pier  and  the  mainland,  the  non- 
embedded  portions  of  poles  used  for 
lighting,  power,  or  telephone 
connections,  and  any  removable 
equipment,  debris,  or  objects  of 
anthropogenic  origin),  shall  be  removed 
from  the  pier  prior  to  dumping. 

(2)  The  gravel  non-slip  surface  of  the 
pier  shall  be  removed  to  the  maximum 
extent  possible,  and  stored  on  the 
mainland  for  subsequent  use. 

(3)  A  methodology  to  track  any  ice 
piers  released  from  McMurdo  Station 
shall  be  established  and  utilized  for  a 
period  of  one  year  from  the  date  of 
release  of  the  ice  pier.  The  results  of 
these  tracking  efforts  are  to  be  included 
in  the  annual  reports  that  the  NSF  is 
required  to  submit  to  EPA. 

(f)  The  NSF  shall  submit  a  report  by 
June  30  of  every  year  to  the  Director  of 
the  Oceans  and  Coastal  Protection 
Division,  in  EPA's  Office  of  Water,  on 
(1)  Any  spills,  discharges,  or  clean-up 
procedures  on  the  ice  pier  at  McMurdo 
Station,  (2)  any  ocean  dumping  of  ice 
piers  from  McMurdo  Station,  and  (3) 
aiiy  tracking  efforts  of  ice  piers  released 
from  McMurdo  Station  under  this 
general  permit  for  the  year  preceding 
the  date  of  the  annual  report. 

(g)  For  the  purpose  of  this  permit,  the 
term  "ice  pier(s)"  means  those  man- 
made  ice  structures  containing 
embedded  steel  cable,  and  emy 
remaining  gravel  frozen  into  the  surface 
of  the  pier,  that  are  constructed  at 
McMurdo  Station,  Antarctica,  for  the 
purpose  of  off-loading  the  annual 
provision  of  materiel  and  supplies  for 
the  base  at  McMurdo  Station  and  other 
U.S.  Antarctic  bases,  and  for  loading  the 
previous  year's  accumulation  of  wastes, 
which  are  returned  to  the  United  States. 

(h)  This  permit  shall  be  valid  until 
[add  date — seven  years  from  the  date  of 


issuance]. 


[FR  Doc.  03-.335  Filed  1-6-03;  8:45  am] 


BILLING  CODE  6S60-50-P 


FEDERAL  HOUSING  FINANCE  BOARD 

[No.  2002-N-15] 

Notice  of  Annual  Adjustment  of  the 
Cap  on  Average  Total  Assets  That 
Defines  Community  Financial 
Institutions,  and  Notice  of  Annual 
Adjustment  of  the  Limits  on  Annual 
Compensation  for  Federal  Home  Loan 
Bank  Directors,  and  Notice  of  Annual 
Adjustment  of  the  Maximum  Dollar 
Limits  on  Certain  Allocations  by  a 
Bank  of  its  Annual  Required  Affordable 
Housing  Program  Contributions 

agency:  Federal  Housing  Finance 
Board. 


I 

Federal  Register / Vol.  68,  No.  4 /Tuesday,  January  7,  2003 /Notices 


781 


ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Federal  Housing  Finance  Board 
(Finance  Board)  has  adjusted  the  cap  on 
average  total  assets  that  defines  a 
"Community  Financial  Institution" 
(CFI)  based  on  the  annual  percentage 
increase  in  the  Consimier  Price  Index 
for  all  urban  consumers  (CPI-U),  as 
published  by  the  Department  of  Labor 
(DOL),  pursuant  to  the  requirements  of 
section  2(13)(B)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requirements 
of  the  Finance  Board's  regulations. 
Notice  is  hereby  given  that  the  Finance 
Board  has  made  similar  adjustments  to 
the  limits  on  annual  compensation  for 
the  Federal  Home  Loan  Bank  (Bank) 
directors,  based  on  the  CPI-U,  as 
published  by  the  DOL,  pursuant  to  the 
requirements  of  section  7(i)(2)(B)  of  the 
Bank  Act  and  requirements  of  the 
Finance  Board's  regulations.  In 
addition,  notice  is  hereby  given  that  the 
Finance  Board  has  made  similar 
adjustments  to  the  maximimi  dollar 
limits  on  certain  allocations  by  a  Bank 
of  its  annual  required  Affordable 
Housing  Program  (AHP)  contributions, 
pursuant  to  die  requirements  of  the 
Finance  Board's  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  L.  Smith,  Associate  Director, 
Economic  and  Financial  Analysis, 
Office  of  Supervision,  (202)  408-2991, 
or  Kirsten  L.  Landeryou,  Economic  and 
Financial  Analysis,  Office  of 
Supervision,  (202)  408-2552.  Staff  also 
can  be  reached  by  regular  mail  at  the 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION:  Section 
2(13)(B)  of  the  Bank  Act  (12  U.S.C. 
1422(13)(B)),  and  §900.1  of  the  Finance 
Board's  regulations  (12  CFR  900.1) 
require  the  Finance  Board,  beginning  in 
2001,  to  adjust  annually  the  cap  on 
average  total  assets  (CFI  Asset  Cap)  set 
forth  in  section  2(13)(A)(ii)  of  the  Bank 
Act  (12  U.S.C.  1422(1 3)(A)(ii))  and 
§  900.1  of  the  Finance  Board's 
regidations  that  defines  a  CFI,  based  on 
the  annual  percentage  increase,  if  any, 
in  the  CP-U,  as  published  by  the  DOL. 
Section  7(i)(2)(B)  of  the  Bank  Act  (12 
U.S.C.  1427(i)(2)(B))  and  §  918.3(a)(1)  of 
the  Finance  Board's  regulations  (12  CFR 
918.3(a)(1)),  require  the  Finance  Board, 
beginning  January  1,  2001,  to  make 
similar  annual  adjustments  to  the 
annual  compensation  limits  set  forth  in 
section  7(i)(2)(A)  of  the  Bank  Act  (12 
U.S.C.  1427(i)(2)(A))  and  §  918.3(a)(1), 
for  members  of  the  boards  of  directors 
of  the  Banks.  Section  951.3(a)(l)(iii)  of 
the  Finance  Board's  regulations  (12  CFR 
951.3(a)(l)(iii))  requires  the  Finance 
Board,  beginning  in  2003,  to  make 


similar  annual  adjustments  to  the 
maximum  dollar  limits  set  forth  in 
§  951.3(a)(l)(i),  on  the  amounts  that  a 
Bank  may  set  aside  aimually  fi-om  its 
annual  required  AHP  contributions  for 
the  current  year  and  the  subsequent 
year,  towards  homeownership  set-aside 
programs.  In  addition,  §951.3(a)(l)(iii) 
of  the  Finance  Board's  regulations  (12 
CFR  951.3(a)(l)(iii))  requires  the 
Finance  Board,  beginning  in  2003,  to 
make  similar  annual  adjustments  to  the 
maximum  dollar  limits  set  forth  in 
§  951.3(a)(l)(ii),  on  the  amoimts  that  a 
Bank  may  set  aside  annually  bom  its 
annual  required  AHP  contributions  for 
the  current  year  and  the  subsequent 
year,  towards  an  additional  first-time 
homebuyer  set-aside  program.  Section 
951.3(a)(2)  of  the  Finance  Board's 
regulations  (12  CFR  951.3(a)(2)), 
requires  the  Finance  Board,  beginning 
in  2002,  to  make  a  similar  annual 
adjustment  to  the  maximum  dollar  limit 
set  forth  in  §  951.3(a)(2),  on  the  amount 
that  a  Bank  may  allocate  fi'om  its  annual 
required  AHP  contribution  for  the 
subsequent  year  to  the  ciurent  year's 
competitive  application  program. 

For  purposes  of  the  CFI  Asset  Cap,  the 
Finance  Board  is  required  to  publish 
notice  by  Federal  Register  of  the  CP-U- 
adjusted  Cap.  See  12  CFR  900.1.  For 
purposes  of  the  Banks'  board  of 
directors  annual  compensation  limits, 
the  Finance  Board  is  required  to  publish 
notice,  by  Federal  Register,  distribution 
of  a  memorandum  or  otherwise,  of  the 
CP-U-adjusted  limits  on  such 
compensation.  See  12  CFR  918.3(a)(1). 
For  puirposes  of  the  maximum  dollar 
limits  on  Banks'  allocations  fi-om  annual 
required  AHP  contributions,  the 
Finance  Board  is  required  to  publish 
notice,  by  Federal  Register,  distribution 
of  a  memorandimi  or  otherwise,  of  the 
CP-U-adjusted  maximum  dollar  limits. 

The  aimual  adjustments  of  the 
existing  CFI  Asset  Cap,  annual  Bank 
director  compensation  limits  and 
maximum  dollar  limits  on  Bank 
allocations  from  annual  required  AHP 
contributions,  effective  January  1  of  a 
particular  calendar  year,  reflect  the 
percentage  by  which  the  CP-U 
published  for  November  of  the 
preceding  calendar  year  exceeds  the 
CP-U  published  for  November  of  the 
year  before  the  preceding  calendar  year 
(if  at  all).  For  example,  the  adjustments 
of  the  limits  effective  January  1 ,  2003 
are  based  on  the  percentage  increase  in 
the  CP-U  from  November  2001  to 
November  2002.  The  CFI  Asset  Cap  is 
rounded  to  the  nearest  million  dollars, 
the  annual  compensation  limits  are 
rounded  to  the  nearest  dollar  and  the 
limits  on  allocations  from  AHP 


contributions  are  rounded  to  the  nearest 
$100,000.1 

The  Finance  Board  has  determined 
that  it  is  appropriate  to  use  data  from 
November  rather  than  waiting  for  the 
December  data  to  become  available  so 
that  the  Banks  can  be  notified  of  the      ' 
adjusted  CFI  Asset  Cap,  annual  Bank 
director  compensation  limits  and  AHP 
maximum  dollar  allocation  limits  as 
close  to  the  January  1  effective  date  as 
possible.  Other  Federal  agencies  do  not 
rely  on  December  data,  which  is 
published  in  mid-January,  when 
calculating  annual  inflation  adjustments 
and,  as  a  result,  are  able  to  announce 
their  adjustments  prior  to  the  effective 
date  of  January  1. 

The  DOL  encourages  the  use  of  CPI- 
U  data  that  has  not  been  seasonally 
adjusted  in  "escalation  agreements" 
because  seasonal  factors  are  updated 
annually  and  seasonally  adjusted  data 
are  subject  to  revision  for  up  to  five 
years  following  the  original  release. 
Unadjusted  data  are  not  routinely 
subject  to  revision,  and  previously 
published  unadjusted  data  are  only 
corrected  when  significant  calculation 
errors  are  discovered.  Accordingly,  the 
Finance  Board  is  using  data  that  has  not 
been  seasonally  adjusted  to  calculate  the 
new  CFI  Asset  Cap,  aimual  Bank 
director  compensation  limits  and  AHP 
maximum  dollar  allocation  limits. 

The  unadjusted  CPI-U  increased  2.2 
percent  between  November  of  2001  and 
November  of  2002.  Based  on  this  data, 
pursuant  to  the  requirements  of  §  900.1, 
the  Finance  Board  has  adjusted  the  CFI 
Asset  Cap  from  the  2002  limit  of  $527 
million  to  $538  million,  effective 
January  1,  2003.  The  Finance  Board 
arrived  at  the  adjusted  limit  of  $538 
million  by  rounding  to  the  nearest 
million. 

Pursuant  to  §  918.3(a)(li  based  on  the 
2.2  percent  increase  in  the  unadjusted 
CPI-U,  the  Finance  Board  has  adjusted 
the  annual  compensation  limits  for  the 
members  of  the  boards  of  directors  of 
the  Banks  as  follows,  effective  January 
1,  2003:  for  a  Chairperson — $26,921;  for 
a  Vice-Chairperson — $21,537;  for  any 
other  member  of  a  Bank's  board  of 
directors — $16,152.  The  Finance  Board 
arrived  at  the  adjusted  annual 
compensation  limits  by  rounding  to  the 
nearest  dollar. 

Pursuant  to  §  951.3(a)(l)(iii),  based  on 
the  2.2  percent  increase  in  the 
unadjusted  CPI-U,  the  Finance  Board 
has  adjusted  the  maximum  dollar  limits 


'  All  adjusted  limits  referred  to  in  this  notice  have 
been  rounded  to  some  dollar  level.  However,  the 
calculations  of  new  limits  are  based  on  cumulative 
CP-U  changes  applied  to  the  limits  as  they  first 
appeared  in  Finance  Board  regulations,  and  hence 
are  not  distorted  over  time  by  rounding.  '  *  . 
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on  the  eimounts  that  a  Bank  may  set 
aside  from  its  annual  required  AHP 
contributions  for  the  ciurent  year  and 
the  subsequent  year,  toward 
homeownership  set-aside  programs, 
.from  the  2002  limit  of  $3.0  million  to 
'^3.1  million,  effective  January  1,  2003. 
The  Finance  Board  arrived  at  the 
adjusted  limit  of  $3.1  million  by 
rounding  to  die  nearest  $100,000. 
Pursuant  to  §  951.3(a)(l)(iii),  the 
Finance  Board  also  applied  the  2.2 
percent  increase  in  the  unadjusted  CPI- 
U  to  the  2002  maximum  dollar  limit  on 
the  amount  that  a  Bank  may  set  aside 
from  its  annual  required  AHP 
contributions,  for  the  current  year  and 
the  subsequent  year,  towards  an 
additional  first-time  homebuyer  set- 
aside  program.  Rounding  the  resulting 
number  to  the  nearest  $100,000,  the 
maximum  dollar  limit  remains  at  the 
2002  level  of  $1.5  million,  effective 
January  1,  2003.  In  addition,  pursuant  to 
§  951.3(a)(2),  based  on  the  2.2  percent 
increase  in  the  unadjusted  CPI-U,  the 
Finance  Board  has-adjusted  the 
'  maximiun  dollar  limit  on  the  amount 
that  a  Bank  may  allocate  from  its  annual 
required  AHP  contribution  for  the 
subsequent  year  to  the  current  year's 
competitive  application  program,  from 
the  2002  limit  of  $3.0  milUon  to  $3.1 
million,  effective  January  1,  2003.  The 
Finance  Board  arrived  at  the  adjusted 
limit  of  $3.1  million  by  rounding  to  the 
nearest  $100,000. 

Dated:  Detember  31,  2002. 
Federal  Housing  Finance  Board. 
|ohn  T.  Korsmo, 
Chairman. 
(FR  Doc.  03-196  Filed  1-6-03;  8:45  am) 

BILUNG  C00£  6725-01-P 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11  a.m..  Monday, 

January  13,  2003. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassigrunents,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  (202)  452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  (202)  452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  )anuary  3,  2003. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  03-354  Filed  1-3-03;  2:1 7pm] 

BILUNG  CODE  6210-01-P 


OFRCE  OF  GOVERNMENT  ETHICS 

Proposed  Collection;  Comment 
Request  for  Unmodified  SF  278 
Executive  Branch  Personnel  Public 
Financial  Disclosure  Report 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Notice. 

SUMMARY:  After  this  first  round  notice 
and  public  comment  period,  OGE  plans 
to  submit  the  Standard  Form  (SF)  278 
for  extension  of  approval  (up  to  three 
years)  by  Office  of  Management  and 
Budget 

(OMB)  under  the  Paperwork 
Reduction  Act.  The  SF  278  is  henceforth 
to  be  accompanied  by  agency 
notification  to  filers  of  the  adjustment  of 
the  gifts/travel  reimbursements 
reporting  thresholds  and,  when  final, 
the  revisions  to  the  Privacy  Act 
Statement.  Both  revisions  will  not  be 
incorporated  into  the  form  itself  at  this 
time,  since  OGE  plans  a  more  thorough 
revision  of  the  form  in  the  next  year  or 
two. 

DATES:  Comments  on  this  proposed 
extension  should  be  received  by  March 
24,  2003. 

ADDRESSES:  Comments  should  be  sent  to 
Mary  T.  Donovan,  Office  of 
Administration  and  Information 
Management,  Office  of  Government 
Ethics,  Suite  500, 1201  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
3917.  Comments  may  also  be  sent 
electronically  to  OGE's  Internet  E-mail 
address  at  usoge@oge.gov.  For  E-mail 
messages,  the  subject  line  should 
include  the  following  reference — 
"Paperwork  comment  on  the  SF  278." 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Donovan  at  the  Office  of  Government 
Ethics;  telephone:  202-208-8000,  ext. 
1185;  FAX:  202-208-8038.  A  copy  of  a 
blank  SF  278  may  be  obtained,  without 
charge,  by  contacting  Ms.  Donovan. 
Also,  a  copy  of  a  blank  SF  278  is 
available  through  the  Forms, 
Publications  &  Other  Ethics  Documents 
section  of  OGE's  Web  site  at  http:// 
www.usoge.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  planning  to 
submit,  after  this  notice  and  comment 
period,  the  unmodified  Standard  Form 
278  Executive  Branch  Personnel  Public 
Financial  Disclosure  Report  (OMB 
control  number  3209-0001)  for 
extension  of  approval  for  (up  to)  three 
years  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  The  current  paperwork 
approval  for  the  SF  278  is  scheduled  to 
expire  at  the  end  of  March  2003.  Since, 
for  now,  no  modification  to  this 
standard  form  is  being  proposed,  OGE 
will  not  seek  any  General  Services 
Administration  (GSA)  standard  forms 
clearance  for  this  extension. 

The  Office  of  Government  Ethics,  as 
the  supervising  ethics  office  for  the 
executive  branch  of  the  Federal 
Government  under  the  Ethics  in 
Government  Act  (the  Ethics  Act),  is  the 
sponsoring  agency  for  the  Standard 
Form  278.  In  accordance  with  section 
102  of  die  Ethics  Act,  5  U.S.C.  app. 
section  102,  and  OGE's  implementing 
financial  disclosure  regulations  at  5  CFR 
part  2634,  the  SF  278  collects  pertinent' 
financial  information  from  certain 
officers  and  high-level  employees  in  the 
executive  branch  for  conflicts  of  interest 
review  and  public  disclosure.  The 
financial  information  collected  under 
the  statute  and  regulations  relate  to: 
assets  and  income;  transactions;  gifts, 
reimbursements  and  travel  expenses; 
liabilities;  agreements  or  arrangements; 
outside  positions;  and  compensation 
over  $5,000  paid  by  a  source — all 
subject  to  various  reporting  thresholds 
and  exclusions. 

The  Office  of  Government  Ethics 
notes  two  changes  (discussed  below) 
affecting  the  content  of  SF  278s.  The 
first  change  concerns  the  recent 
adjustments  in  the  gifts/reimbursements 
reporting  thresholds.  The  second  change 
involves  the  routine  use  language 
contained  in  the  Privacy  Act  Statement 
of  the  form  that  will  be  revised  in  2003. 
For  now,  OGE  is  proposing  no  revisions 
to  the  SF  278,  but  rather  asks  that 
executive  branch  departments  and 
agencies  inform  SF  278  filers,  through 
cover  memorandum  or  otherwise,  of 
these  two  changes  when  the  existing 
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March  2000  edition  of  SF  278  report 
forms  are  provided  for  completion.  In 
addition,  information  regarding  these 
changes  is  being  posted  on  OGE's  Web 
sjte. 

Effective  January  1,  2002,  GSA  raised 
"minimal  value"  under  the  Foreign 
Gifts  and  Decorations  Act,  5  U.S.C. 
7342,  to  $285  or  less  for  the  three-year 
period  2002-2004.  See  67  FR  56495- 
56496  (September  4,  2002).  As  a  result, 
OGE  has  advised  agencies  and  revised 
its  financial  disclosure  regulations  to 
reflect  the  increase  in  the  thresholds  for 
SF  278  reporting  of  gifts  and  travel 
reimbiusements  received  from  any  one 
source  to  "more  than  $285"  for  the 
aggregation  level  for  reporting  and  to 
"$114  or  less"  for  the  de  minimis 
aggregation  exception  threshold.  These 
Ethics  Act  reporting  thresholds  are  tied 
to  any  adjustment  in  foreign  gifts 
minimal  value  over  $250  (see  5  U.S.C. 
app.  section  102(a)(2)(A)  &  (B)).  See 
OGE's  September  27,  2002 
memorandum  to  designated  agency 
ethics  officials  (DO-02-021)  and  67  FR 
61761-61762  (October  2,  2002).  Bpth 
the  GSA  and  OGE  rulemakings  and 
OGE's  memorandum  are  posted  on  the 
OGE  Web  site. 

In  addition,  OGE  is  in  the  process  of 
updating  the  OGE/GOVT-1  system  of 
records  notice  (covering  SF  278  PubUc 
Financial  Disclosiue  Reports  and  other 
name-retrieved  ethics  program  records). 
As  a  result,  the  Privacy  Act  Statement, 
which  includes  paraphrases  of  the 
routine  uses  on  page  11  of  the 
instructions  on  the  SF  278,  will  be 
affected.  A  summary  of  the  anticipated 
changes  relevant  to  that  SP278 
statement  has  been  prepared  for 
inclusion  with  the  paperwork  clearance 
submission  to  OMB.  Once  the  new 
language  in  OGE's  forthcoming  Privacy 
Act  notice  is  finalized  (anticipated 
completion  date  is  spring  2003),  OGE 
will  advise  departments  and  agencies  of 
the  Privacy  Act  Statement  changes  (with 
notice  to  OMB  at  that  time)  without 
further  paperwork  clearance. 

During  the  last  session  of  Congress,  a 
bill  (S.  1811)  was  introduced  to  amend 
the  Ethics  in  Government  Act  of  1978  (5 
U.S.C.  app.)  to  streamline  the  financial 
disclosure  process  for  executive  branch 
employees.  The  bill  was  not  enacted, 
but  may  be  introduced  again  in  the 
current  session  of  Congress.  If  the  bill  is 
enacted,  the  public  financial  disclosure 
requirements  will  change,  and  thef  SF 
278  will  have  to  be  revised  accordingly. 
At  that  time,  OGE  would  seek 
paperwork  renewal  from  OMB  and 
standard  form  clearance  from  GSA  for 
the  revised  SF  278. 

For  now,  OGE  will  continue  to  make 
the  unmodified  SF  278  available  to 


departments  and  agencies  and  their 
reporting  employees  through  the  Forms, 
Publications  &  Other  Ethics  Documents 
section  of  OGE's  Web  site.  This  allows 
employees  two  different  fillable  options 
for  preparing  their  report  on  a  computer 
(in  addition  to  a  downloadable  blank 
form),  although  a  printout  and  manual 
signature  of  the  form  are  still  required 
unless  specifically  approved  otherwise 
by  OGE. 

The  SF  278  is  completed  by 
candidates,  nominees,  new  entrants, 
incumbents  and  terminees  of  certain 
high-level  positions  in  the  executive 
branch  of  the  Federal  Government.  The 
Office  of  Goverrunent  Ethics,  along  with 
the  agencies  concerned,  conducts  the 
review  of  the  SF  278  reports  of 
Presidential  nominees  subject  to  Senate 
confirmation.  This  group  of  nominee 
reports  forms,  together  with  those  of 
terminees  from  such  positions  who  may 
file  after  leaving  the  Government,  forms 
the  basis  for  OGE's  paperwork  estimates 
in  this  notice. 

In  light  of  OGE's  experience  over  the 
past  three  years  (1999-2001),  the 
esdmate  of  the  total  number,  on  average, 
of  such  nominees'  SF  278  forms 
expected  to  be  filed  annually  at  OGE  by 
members  of  the  public  (as  opposed  to 
current  Federal  employees)  is  449.  (The 
2002  figures  are  not  yet  available.)  "This 
estimated  number  is  based  primarily  on 
the  forms  processed  at  OGE  by  private 
citizen  Presidential  nominees  to 
positions  subject  to  Senate  confirmation 
(and  their  private  representatives — 
lawyers,  accountants,  brokers  and 
bankers)  and  those  who  file  termination 
reports  from  such  positions  after  their 
Government  service  ends,  as  well  as 
Presidential  and  Vice  Presidential 
candidates  who  are  private  citizens.  The 
OGE  estimate  covers  the  next  three 
years,  2003-2005  including  a  significant 
increase  in  reports  anticipated  with  the 
fall  2004  Presidential  election  and 
following  transition.  The  prior 
paperwork  burden  estimate  was  260 
forms  per  year.  The  estimated  average 
amount  o^time  to  complete  the  report 
form,  including  review  of  the 
instructions  and  gathering  of  needed 
information,  remains  the  same  at  three 
hours.  Thus,  the  overall  estimated 
annual  public  burden  for  the  SF  278  for 
the  private  citizen/representative 
nominee  and  terminee  report  forms 
processed  at  the  Office  of  Government 
Ethics  is  being  adjusted  to  1,347  (from 
780)  hours. 

Moreover,  OGE  estimates,  based  on 
the  agency  ethics  program  questionnaire 
responses  for  1999-2001  (the  2002 
figures  are  not  available),  that  some 
21,200  SF  278  report  forms  are  filed 
annually  at  departments  and  agencies 


throughout  the  executive  branch.  Most 
of  those  executive  branch  filers  are 
current  Federal  employees  at  the  time 
they  file,  but  certain  candidates  for 
President  and  Vice  President,  nominees, 
new  entrants  and  terminees  complete 
the  form  either  before  or  after  their 
Government  service.  The  percentage  of 
private  citizen  filers  branchwide  is 
estimated  at  no  more  than  5%  to  10%, 
or  some  1,060  to  2,120  per  year  at  most. 

Public  comment  is  invited  on  each 
aspect  of  the  SF  278  Public  Financial 
Disclosure  Report  as  set  forth  in  this 
notice,  including  specifically  views  on 
the  need  for  and  practical  utility  of  this 
collection  of  information,  the  accuracy 
of  OGE's  burden  estimate,  the  potential 
for  enhancement  of  quality,  utility  and 
clarity  of  the  information  collected,  and 
the  minimization  of  biu-den  (including 
the  use  of  information  technology). 

Any  comments  received  in  response 
to  this  notice  will  be  siunmarized  for, 
and  may  be  included  with,  OGE's 
request  for  extension  of  OMB  paperwork 
approval  for  this  information  collection. 
Comments  will  also  become  a  matter  of 
public  record. 

Approved:  December  30,  2002. 
Amy  L.  Comstock, 

Director.  Office  of  Government  Ethics. 
[FR  Doc.  03-287  Filed  1-6-03:  8:45  am] 

BILLING  CODE  6345-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Agency  for  Healthcare  Research 
and  Quality,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  allow  the  proposed 
information  collection  project:  "Needs 
Assessment  of  Primary  Care  Practice- 
Based  Research  Networks  (PBRNs)".  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13  (44  U.S.C.  3506(c)(2)(A)),  AHRQ 
invites  the  public  to  comment  on  this 
proposed  information  collection. 
DATES:  Comments  on  this  notice  must  be 
received  by  March  10,  2003. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Cynthia  D.  McMichael,  . 
Reports  Clearance  Officer,  AHRQ,  2101 
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East  Jefferson  Street,  Suite  500, 
Rockville,  MD  20852-4908.  Copies  of 
the  proposed  collection  plans,  data 
collection  instruments,  and  specific 
details  on  the  estimated  biuden  can  be 
obtained  from  the  AHRQ  Reports 
Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  D.  McMichael,  AHRQ  Reports 
Clearance  Officer,  (301)  594-3132. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Project 

"Needs  Assessment  of  Primary  Care 
Practice-Based  Research  Networks 
(PBRNs)" 

The  project  is  being  conducted  in 
response  to  an  AHRQ  RFP  entitled 
"Resoiuce  Center  for  Primary  Care 
Practice-Based  Research  Networks 
(PBRNs)"  (issued  under  Contract  290- 
02-0008).  The  Healthcare  Research  and 
Quality  Act  of  1999,  amending  section 
911(b)  of  Title  IX  of  the  Public  Health 
Service  Act  (42  U.S.C.  299  et  seq.), 
states  that  AHRQ  will  "employ  research 
strategies  and  mechanisms  that  will  link 
research  directly  with  clinical  practice 
in  geographically  diverse  locations 
*   *   *  including  provider-based 
research  network". 

In  order  to  assist  AHRQ  in  meeting 
this  goal,  AHRQ  created  an  RFP  that 
specifically  requires  a  resource  center  to 
"access  the  specific  needs,  if  any,  of 
each  PBRN  awarded  (by  AHRQ)"  by 
determining  "the  stage  of  development 
of  networks  funded  under  the  PBRN 
initiatives  [AHRQ  RFA-HS-02-0031 
and  the  specific  resource  needs  of  each 
network." 

The  PBRNs  are  groups  of  primary  care 
practices  working  together  with 
academic  researchers  to  address 
community-based  health  care  research 
questions  and  to  translate  research 
findings  into  practice  to  improve  health 


care.  AHRQ  fonded  36  PBRNs  in 
September,  200Z,  as  well  as  a  Resource 
Center  intended  to  provide  technical 
assistance  and  support  to  the  PMRNs  in 
their  efforts  to  design  and  implement 
research  projects.  It  is  expected  that  an 
additional  24  PBRNs  will  be  funded  in 
2003.  In  the  proposed  activities,  the 
PBRN  Resource  Center  will  collect  data 
directly  from  each  PBRN  and  their 
affiliated  practices.  The  collection  is  a 
needs  assessment  of  each  of  the  AHRQ 
funded  PBRNs.  The  collection  will 
identify  how  the  Resource  Center  can 
best  support  these  networks  through  the 
development  and  use  of  information 
technology,  and  by  linking  the  PBRNs 
with  appropriate  technical  experts. 

The  in-depth  needs  assessment  of 
each  PBRN  will  use  written  and  web 
surveys  and  telephone  interviews.  Each 
needs  assessment  will  ascertain  the 
current  capabilities  of  an  individual 
PBRN  in  several  respects,  including: 

•  The  ability  to  design  and 
implement  appropriately  rigorous  and 
complex  research  plans,  including  their 
access  to  key  resources  such  as 
validated  instruments  and  competence 
conducting  advanced  data  analysis; 

•  The  technical  capacity  for 
conducting  data  management  tasks  such 
as  aggregating  research  data  across 
networks,  developing  data  files,  and 
warehousing  data; 

•  The  ability  to  use  information 
technology  to  foster  effective 
communication  with  affiliated  practices 
and  with  other  research  networks; 

•  The  ability  to  address  HHS 
priorities  such  as  research  involving 
populations  of  diverse  race  or  ethnicity, 
socioeconomic  status,  age,  gender  and 
geography  as  well  as  preparedness  for 
bioterrorism  and  other  emerging  public 
health  threats; 


•  The  ability  to  engage  the  network's 
practicing  clinicians  and  conununity 
represenatives  in  the  design,  conduct 
and  dissemination  of  research  studies; 

•  The  ability  to  design  and 
implement  data  collection  instruments 
in  clinical  settings; 

•  The  mechanisms  for  supporting 
AHRQ's  central  goal  of  assuring  new 
research  findings  are  translated  into 
everyday  practice;  and 

•  Their  capacity  for  long-term 
sustainability. 

To  obtain  the  necessary  information, 
surveys  and  interviews  will  be 
conducted  with  PBRN  staff  and  staff 
members  in  each  network's 
participating  practices. 

Method  of  Collection 

Due  tothe  relatively  small  number  of 
organizations  in  the  respondent 
universe  of  AHRQ  funded  PBRNs,  and 
the  expected  diversity  of  needs,  we  will 
survey  all  of  the  AHRQ  funded  PBRNs 
(including  those  to  be  funded  in  2003). 

The  method  of  data  collection  for  the 
needs  assessments  consists  of  web- 
based  and  paper-based  surveys  and 
telephone  interviews.  We  expect  to 
involve  multiple  individuals  from  each 
PBRN  in  the  data  collection,  including 
the  PBRN  administrator,  information 
technology  personnel,  and  the  PBRN's 
lead  clinician  as  well  as  individuals 
with  similar  roles  at  the  affiliated 
practice  level. 

All  individuals  or  networks  unable  to 
complete  the  siuvey  via  the  Web  will  be 
sent  a  paper-based  svuvey  to  complete 
and  return  by  mail.  The  Resource  Center 
will  data  enter  any  surveys  completed 
by  hand  so  that  these  responses  can  be 
included  in  the  analyses.  Non- 
respondents  will  receive  a  telephone 
reminder  and,  if  necessary,  will  be  sent 
an  additional  survey. 


Estimated  Annual  Respondent  burden 


2 . 

Data  collection  effort 

Numt)er  of  respondents 

Estimated  time 

per  respondent  in 

hours 

Estimated  total 
burden  hours 

Average  hourly 
wage  rate 

Estimated  annual 

cost  to  the 

Govemment 

Needs  assessment 

ISO  (maximum  of  three 
individuals  from  each 
of  60  PBRNs). 

720  (maximum  of  two  in- 
dividuals at  member 
practices  PBRNs)*". 

1 
0.5 

180 
360 

•40.26 
"45,77 

$7,246.80 

Needs  assessment 

16,477.20 

Total  

900  

0.6 

540 

Footnotes:  >    .,         .  .  n  ♦       i 

•  Based  on  the  mean  of  the  average  wages  for  manager  in  medicine  and  health,  physicians,  and  computer  systems  analyst/scientist,  National 
Compensation  Survey:  Occupational  Wages  in  the  United  States,  2000,  "U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics,  September 
2001". 

"  Based  on  the  mean  of  the  average  wages  for  manager  in  medicine  and  health  and  physicians,  "National  Compensation  Survey:  Occupa- 
tional Wages  in  the  United  States,  2000",  "U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics,  September  2001", 

"'This  estimate  assumes  that  variation  exists  in  the  number  of  member  practices  that  comprise  each  PBRN.  Consequently,  we  will  survey  two 
individuals  (the  lead  clinician  and  the  administrator)  at  each  of  three  member  practices  in  20  PBRNs;  in  20  PBRNs  we  will  survey  two  individuals 
at  each  of  six  memt)er  practices;  and  in  20  PBRNs  we  will  survey  two  individuals  at  each  of  rme  member  practices. 
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Estimated  Annual  Costs  to  the  Federal 
Government 

The  total  cost  to  the  government  for 
aptivities  directly  related  to  this  data 
collection  is  $432,451.00. 

Request  for  Comments 

In  accordance  with  the  above  cited 
legislation,  comments  on  the  AHRQ 
information  collection  proposal  are 
requested  with  regard  to  any  of  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  functions 
of  AHRQ,  including  whether  the 
information  will  have  practical  utility; 
(b}  the  accuracy  of  AHRQ's  estimate  of 
the  burden  (including  hours  and  costs) 
of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to  . 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  information 
collection.  All  comments  will  become  a 
matter  of  public  record. 

Dated:  December  30,  2002. 
Carolyn  M.  Clancy, 

Acting  Director. 

[FR  Doc.  03-289  Filed  1-6-03;  8:45  am] 

BILUNG  CODE  4166-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Notice  of  Meetings 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C,  Appendix  2),  the 
Agency  for  Healthcare  Research  and  ~ 
Quality  (AHRQ)  announces  meetings  of 
scientific  peer  review  groups.  The 
subcommittees  listed  below  are  part  of 
the  Agency's  Health  Services  Research 
Initial  Review  Group  Committee. 

The  subcommittee  meetings  will  be 
closed  to  the  public  in  accordance  with 
the  Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  Appendix  2 
and  5  U.S.C.  552b(c)(6).  Grant 
applications  are  to  be  reviewed  and 
discussed  at  these  meetings.  These 
discussions  are  likely  to  involve 
information  concerning  individuals 
associated  with  the  applications, 
including  assessments  of  their  personal 
qualifications  to  conduct  their  proposed 


projects.  This  information  is  exempt 
from  mandatory  disclosure  under  the 
above-cited  statutes. 

1.  Name  of  Subcommittee:  Health  Care 
Research  Training. 

Date:  January  23-24,  2003  (Opexi  from  8 
a.m.  to  8:15  a.m.  on  January  23  and  closed 
for  remainder  of  the  meeting). 

Place:  AHRQ,  6010  Executive  Boulevard. 
4th  Floor  Conference  Center,  Rockville,  ■ 
Maryland  20852. 

2.  Name  of  Subcommittee:  Health  Care 
Technology  and  Decision  Sciences. 

Date:  February  6-7,  2003  (Open  from  8 
a.m.  to  8:15  a.m.  on  February  6  and  closed 
f5r  remainder  of  the  meeting). 

Place:  AHRQ,  6010  Executive  Boulevard, 
4th  Floor  Conference  Center,  Rockville, 
Maryland  20852. 

3.  Name  of  Subcommittee:  Health  Research 
Dissemination  and  Implementation. 

Date:  February  10-11,  2003  (Open  from  8 
•a.m.  to  8:15  a.m.  on  February  10  and  closed 
for  remainder  of  the  meeting). 

Place:  AHRQ,  6010  Executive  Boulevard, 
4th  Floor  Conference  Center,  Rockville, 
Maryland  20852. 

4.  Name  of  Subcommittee:  Health  Systems 
Research. 

Date:  February  24-25,  2003  (Open  for  6 
p.m.  to  6:15  p.m.  on  February  24  and  closed 
for  remainder  of  the  meeting). 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike,  Conference  Room  TBD,  Rockville, 
Maryland  20852  (For  February  24  Meeting). 
AHRQ,  6010  Executive  Boulevard,  4th  Floor 
Conference  Center,  Rockville,  Maryland 
20852  (For  February  25  Meeting). 

5.  Name  of  Subcommittee:  Health  Care 
Quality  and  Effectiveness  Research. 

Place:  February  26-27,  2003  (Open  from  7 
p.m.  to  7:15  p.m.  on  February  26  and  closed 
for  remainder  of  the  meeting). 

P/ace;  Doubletree  Hotel,  1750  Rockville 
Pike,  Conference  Room  TBD.  Rockville, 
Maryland  20852  (For  February'  26  Meeting). 
AHRQ,  6010  Executive  Boulevard,  4th  Floor 
Conference  Center,  Rockville,  Maryland 
20852  (For  February' 27  Meeting). 

Contact  Person:  Anyone  wishing  to  obtain 
a  roster  of  members,  agenda  or  minutes  of  the 
nonconfidential  portions  of  the  meetings 
should  contact  Mrs.  Bonnie  Campbell, 
Committee  Management  Officer,  Office  of" 
Research  Review.  Education  and  Policy. 
AHRQ,  2101  East  Jefferson  Street.  Suite  400. 
Rockville,  Maryland  20852,  TelephoiTe  (301) 
594-1846. 

Agenda  items  for  these  meetings  are 
subject  to  change  as  priorities  dictate. 

Dated:  December  27,  2002. 
Carolyn  M.  Clancey, 
Acting  Director. 

[FR  Doc.  03-288  Filed  1-6-03;  8:45  am] 
BILUNG  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-17-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resoiuces  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  The  National  Birth 
Defects  Prevention  Study  (OMB  0920- 
0010) — Extension^ — National  Center  on 
Birth  Defects  and  Developmental 
Disabilities  (NCBDDD),  Centers  for 
Disease  Control  and  Prevention  (CDC) 
has  been  monitoring  the  occurrence  of 
serious  birth  defects  and  genetic 
diseases  in  Atlanta  since  1967  through 
the  Metropolitan  Atlanta  Congenital 
Defects  Program  (MACDP).  The  MACDP 
is  a  population-based  surveillance 
system  for  birth  defects  in  the  five 
counties  of  Metropolitan  Atlanta.  Its 
primary  purpose  is  to  describe  the 
spatial  and  temporal  patterns  of  birth 
defects  occurrence  and  serve  as  an  early 
warning  system  for  new  teratogens. 
From  1993  to  1996,  NCBDDD  conducted 
the  Birth  Defects  Risk  Factor 
Surveillance  (BDRFS)  study,  a  case- 
control  study  of  risk  factors  for  selected 
birth  defects.  Infants  with  birth  defects 
were  identified  through  MACDP  and 
maternal  interviews,  and  clinical/ 
laboratory  tests  were  conducted  on 
approximately  300  cases  and  100 
controls  per  year.  Controls  were  selected 
from  among  normal  births  in  the  same 
population.  In  1997  the  BDRFS  became 
the  National  Birth  Defects  Prevention 
Study  (NBDPS).  The  major  components 
of  the  study  did  not  change. 

The  NBDPS  is  a  case-control  study  of 
major  birth  defects  that  includes  cases 
identified  from  existing  birth  defect 
surveillance  registries  in  ten  states 
(including  metropolitan  Atlanta). 
Control  infants  are  randomly  selected 
from  birth  certificates  or  birth  hospital 
records.  Mothers  of  case  and  control 
infants  are  interviewed  using  a 
computer-assisted  telephone  interview. 
Parents  are  asked  to  collect  cheek  cells 
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from  themselves  and  their  infants  for 
DNA  testing.  Information  gathered  from 
both  the  interviews  and  the  DNA 
specimens  will  be  used  to  study 
independent  genetic  and  environmental 
factors  as  well  as  gene-environment 
interactions  for  a  broad  range  of 
carefully  classified  birth  defects. 

This  request  is  submitted  to  obtain 
approval  for  current  NBDPS  activities 
for  three  more  years  with  one  change 
indicated  below: 

The  CDC  NBDPS  currently 
remimerates  participants  for  the  biologic 
sample  collection  portion  of  the  study. 
The  cheek  cell  kits  include  $20.00  as  an 
incentive  to  complete  them  and  send 
them  back.  Overall,  only  50%  of 
participants  completing  the  interview 
send  in  a  completed  cheek  cell  kit. 
While  some  subjects  have  stated  that 


they  do  not  wish  to  provide  buccal 
samples  due  to  their  concerns  about 
genetic  testing,  many  subjects  state  that 
it  is  time  consuming  and  difficult  to 
remember  to  complete  the  kit  and  mail 
it  back.  An  additional  $20.00  incentive 
will  be  added  that  is  linked  to  the  return 
of  the  cheek  cell  kits.  It  is  appropriate 
to  have  a  higher  level  of  compensation 
for  those  who  spend  the  additional  time 
to  complete  the  cheek  cell  collection 
and  return  the  kit  than  for  those  who 
only  receive  the  kit  and  invest  no  time 
in  further  participation.  This  would 
make  a  total  of  $60.00  compensation 
($20.00  for  the  completing  of  the 
interview,  $20.00  for  receiving  the 
cheek  cell  kit  and  $20.00  for  returning 
the  kit)  for  subjects  who  choose  to 
complete  the  entire  study  including  the 


Survey 


NBDPS  Case/Control  Interview 

Cheek  Cell  Collection  (mottier/father/infant) 
Completion  of  Entire  Study 


return  of  the  cheek  cell  samples  for 
herself  and  the  baby  or  for  just  herself 
if  the  baby  is  deceased.  While  samples 
are  requested  from  the  father,  the  third 
incentive  would  not  be  dependent  on 
the  cooperation  of  the  father  since  this 
may  pose  a  hardship  to  those  mothers 
who  are  not  in  regular  contact  with  the 
father.  Given  the  time  and 
inconvenience  required  for  the  entire 
study  (interview  and  cheek  cell),  a  total 
of  $60.00  is  an  appropriate  level  of 
compensation.  The  additional  $20.00 
money  order  is  expected  to  increase  the 
number  of  kits  that  are  completed  and 
returned  and  will  be  included  in  the 
thank  you  letter  that  each  participant 
receives  upon  completion  of  the  study. 
The  estimated  annualized  burden  is 
1600  hours. 


No.  of 
respondents 


400 

1,200 

400 


No.  of 
responses/re- 
spondent 


1 
2 
1 


Avg.  burden/ 

response 

(in  tirs.) 


1 

20/60 

1 


Dated:  December  31,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-227  Filed  1-6-03;  8:45  am] 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-14-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 


review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Himian 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Cholera  and  Other 
Vibrio  Illness  Siwveillance  Report  (OMB 
0920-0322)— Extension— National 
Center  for  Infectious  Diseases  (NCID), 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Vibrio  species  are 
naturally  occurring  marine  bacteria  and 
an  important  cause  of  seafoodbome  and 
wound  associated  illnesses.  Certain 
Vibrio  species  (e.g.,  V.  cholera,  V. 


Respondents 


Local  Health  Dept  Staff  . 
Health  Care  Facility  Staff 
Physicians 


parahemolyticus)  cause  dehydrating 
diarrheal  illnesses.  In  addition  to 
endemic  cholera  in  the  United  States, 
illnesses  caused  by  epidemic  stiains  of 
cholera  are  reported  among  travelers 
retiuTiing  from  southern  Asia  and  Latin 
America. 

The  data  collected  in  this  surveillance 
provides  important  information  on  the 
public  health  impact  of  vibriosis  in  the 
Gulf  Coast  States.  FDA,  which  has 
regulatory  responsibility  for  the  safety  of 
seafood,  has  requested  these  data  to 
identify  interventions  that  may  reduce 
the  burden  of  seafoodbome  vibriosis. 
The  data  are  also  of  interest  to  public 
and  industry  groups  such  as  the 
Interstate  Shellfish  Sanitation 
Conference  and  the  National  Fisheries 
Institute. 

The  annual  burden  hours  are 
estimated  to  be  50. 


No.  of 
respondents 


90 
45 
15 


No.  of 
responses/ 
respondent 


Average 

burden/ 

response 

(in  hours) 


20/60 
20/60 
20/60 
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Dated:  December  31,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  03-228  Filed  1-6-03;  8:45  am) 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Auttiority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
Services  Administration  (HRSA)  (60  FR 
56605  as  amended  November  6,  1995;  as 
last  amended  at  67  FR  46519,  July  15, 
2002). 

This  notice  establishes  a  centralized 
Division  of  Grants  Management 
Operations  (DGMO)  within  the  Office  of 
Management  and  Program  Support 
(OMPS),  removes  the  grants 
management  functions  in  the  Bureau  of 
Primary  Health  Care,  the  Bureau  of 
Health  Professions,  the  Maternal  Child 
Health  Bureau  and  the  HIV/ AIDS 
Bureaus  and  moves  them  to  A  newly 
established  Division  of  Grants 
Management  Operations  within  the 
OMPS;  establishes  a  centralized 
Division  of  Independent  Review  within 
the  OMPS;  abolishes  the  Office  of  Peer 
Review  in  the  Bureau  of  Health 
Professions;  abolishes  the  Division  of 
Grants  and  Procurement  Management 
within  the  OMPS;  establishes  a  Division 
of  Procurement  Management  within 
OMPS;  moves  the  HRSA  Small  and 
Disadvantaged  Business  function  from 
the  Office  of  Equal  Opportunity  and 
Civil  Rights  to  the  newly  established 
Division  of  Procurement  Management 
within  OMPS;  moves  the  Office  of 
International  Health  Affairs  to  the  Office 
of  the  Administrator;  establishes  a 
Division  of  Border  Health  within  the 
Office  of  International  Health  Affairs; 
establishes  the  Office  of  Financial 
Policy  and  Oversight  (OFPO);  changes 
the  name  of  and  revises  the  functional 
statement  of  the  Office  of  Field 
Operations  which  becomes  the  Office  of 
Performance  Review;  revises  the 
functional  statement  for  the  Office  of 
Planning  and  Evaluation;  and  revises 
the  functional  statements  for  the  Bureau 
of  Primary  Health  Care,  the  Bureau  of 
Health  Professions,  the  Maternal  Child 
Health  Bureau,  the  HIV/ AIDS  Bureau, 


and  the  Office  of  Special  Programs  to 
reflect  the  above  changes. 

Section  RA-00,  Mission 

The  Health  Resources  and  Services 
Administration  (HRSA)  directs  national 
health  programs  which  improve  the 
health  of  the  Nation  by  assuring  quality 
health  care  to  underserved,  vulnerable 
and  special-need  populations  and  by 
promoting  appropriate  health 
professions  workforce  capacity  and 
practice,  particularly  in  primary  care 
and  public  health. 

Section  RA-10,  Organization 

The  Office  of  the  Administrator  is 
headed  by  the  Administrator,  Health 
Resources  and  Services  Administration 
(OA)  virho  reports  directly  to  the 
Secretary.  The  OA  includes  the 
following  components: 

(1)  Immediate  Office  of  the 
Administrator  (RA); 

(2)  Office  of  Equal  Opportunity  and 
Civil  Rights  (RA2); 

(3)  Office  of  Plaiming  and  Evaluation 
(RA5); 

(4)  Office  of  Communications  (RA6); 

(5)  Office  of  Minority  Health  (RA9); 

(6)  Office  of  Legislation  (RAE); 

(7)  Office  of  Financial  Policy  and 
Oversight  (RAJ)  and; 

(8)  Office  of  International  Health 
Affairs  (RAH) 

1.  In  the  Office  of  the  Administrator 
establish  the  Office  of  Financial  Policy 
and  Oversight  as  follows: 

Office  of  Financial  Policy  and  Oversight 
(RAf) 

Provides  national  leadership  in  the 
administration  and  assurance  of  the 
financial  integrity  of  HRSA's  programs. 
Provides  oversight  over  all  HRSA 
activities  to  ensure  that  HRSA's 
resources  are  being  properly  used  and 
protected.  Specifically,  OFPO:  (1) 
Serves  as  the  Administrator's  principal 
source  for  grants  policy  and  financial 
integrity  of  HRSA  programs;  (2) 
exercises  oversight  over  the  Agency's 
business  processes  related  to  assistance 
programs;  and  (3)  facilitates  plans, 
directs  and  coordinates  the 
administration  of  HRSA  grant  policies. 

2.  Establish  the  Division  of  Financial 
Integrity  in  the  Office  of  Financial 
Policy  and  Oversight  as  follows: 

Division  of  Financial  Integrity  (RAfl) 

(1)  Serves  as  the  Agency's  focal  point 
for  coordinating  financial  audits  of 
grantees;  (2)  coordinates  the  external 
financial  assessment  of  HRSA  grantees 
and  the  resolution  of  any  audit  findings; 
(3)  conducts  the  pre-  and  post-award 
review  of  grant  applicants'  and  grantees' 
accoimting  systems;  (4)  conducts  ad  hoc 


studies  and  reviews  related  to  the 
financial  integrity  of  the  HRSA  business 
processes  related  to  assistance 
programs;  (5)  serves  as  the  agency's 
liaison  with  the  Office  of  Inspector 
General  for  issues  related  to  grants;  (6) 
manages  and  maintains  the  Agency's 
hot  line  for  reporting  fraudulent  fiscal 
activities;  and  (7)  establishes  an 
assessment  model  for  grantee  oversight. 

3.  Establish  the  Division  of  Grants 
Policy  in  the  Office  of  Financial  Policy 
and  Oversight  as  follows: 

Division  of  Grants  Policy  (RAf 2) 

(1)  Advises  on  grants  policy  issues 
and  assists  in  the  identification  and 
resolution  of  grants  poUcy  issues  and 
problems;  (2)  analyzes,  develops  and 
implements  the  Agency's  grants  policy; 
(3)  coordinates  the  review  of 
Departmental  grants  policies  and 
ensures  that  Agency  policies  and 
procediu-es  are  revised  to  reflect 
appropriate  changes;  (4)  conducts 
review  of  the  limited  competition 
process;  (5)  monitors  and  reviews  the 
Agency's  program  application  guidance; 
(6)  serves  as  the  grants  liaison  for  the 
Agency's  electronic  systems  and 
processes;  (7)  coordinates  the 
development  of  standardized 
documents  and  processes  for  the 
Agency  related  to  grants;  (8)  reviews 
Agency  programs  for  proper 
interpretation  and  timely 
implementation  and  application  of 
grants  management  policies;  and  (9) 
serves  as  the  coordinator  for  General 
Accounting  Office  and  OIG  studies  on 
HRSA  Programs. 

4.  Delete  the  functional  statement  for 
the  Office  of  Planning  and  Evaluation 
(RA5)  in  its  entirety  and  replace  as 
follows: 

Office  of  Planning  and  Evaluation  (RA5) 

The  OPE  (1 )  Serves  as  the 
Administrator's  primary  staff  unit  for 
coordinating  the  agency's  strategic, 
evaluation  and  research  planning 
processes;  (2)  oversees  communication 
and  maintains  liaison  between  the 
Administrator,  other  OPDIVs,  higher 
levels  of  the  Department  and  other 
Departments  on  all  matters  involving 
analysis  of  program  policy  imdertaken 
in  the  Agency;  (3)  prepares  policy 
analysis  papers  and  other  planning 
documents  as  required  in  the 
Administration's  strategic  planning 
process;  (4)  analyzes  budgetary  data 
with  regard  to  plaiming  guidelines;  (5) 
collaborates  in  the  development  of 
budgets,  performance  plans,  and 
performance  reports  required  under  the 
Government  Performance  and  Results 
Act  (GPRA);  (6)  coordinates  activity 
related  to  the  prevention  agenda  and 
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Healthy  People  activities;  (7)  analyzes 
and  coordinates  the  information  needs 
of  the  Agency;  and  (8)  serves  as  the  focal 
point  for  the  advancement  of  managed 
care  systems  for  safety  net  providers 
serving  at-risk  populations. 

5.  Delete  in  its  entirety  the  functional 
statement  for  the  Office  of  hatemational 
Health  Affairs  in  the  OMPS  and 
establish  the  Office  of  International 
Heahh  Affairs  (RAH)  in  the  Office  of  the 
Administrator  as  follows: 

Office  of  International  Health  Affairs 
(RAH) 

The  Office  of  International  Health 
Affairs  serves  as  a  focal  point  within  the 
Health  Resovuces  and  Services 
Administration  (HRSA)  for  leadership, 
coordination,  and  advancement  of 
international  health  activities  relating  to 
health  care  services  for  vulnerable  and 
at-risk  populations  and  for  training 
programs  for  health  professioucds.  The 
Office  carries  out  the  following 
functions  in  coordination  with  the 
Department  and  State  Department  to  the 
extent  authorized  by  laws  within  the 
authority  of  HRSA.  Specifically,  the 
OIHA:  (1)  Provides  leadership  within 
HRSA  for  the  support  for  international 
health  in  coordinating  policy 
development  with  other  Departmental 
agencies;  (2)  provides  technical  and 
other  support  to  HRSA  components  as 
they  interface  with  Departmental 
international  health  activities;  (3) 
develops  working  relationships  with 
private  sector  providers  and  HRSA 
grantees  to  assure  mutual  areas  of 
cooperation,  maximization  of  expertise 
and  coordination  as  it  relates  to 
international  health;  (4)  advises  the 
HRSA  Administrator  on  strategies  to 
maximize  the  participation  of  the 
Agency  and  its  components  in 
international  health  programs  and 
activities;  (5)  works  with  foundations, 
private  agencies  and  other  Federal, 
State,  and  local  agencies  for  the  effective 
development  of  policies  and  resources 
relating  to  health  care  for  vulnerable 
populations  world-wide;  and  (6) 
coordinates  international  travel  and 
visitor  programs  within  the  jurisdiction 
of  HRSA. 

6.  Establish  the  Division  of  Border 
Health  within  the  Office  of  International 
Health  Affairs  as  follows: 

Division  of  Border  Health  (RAHl) 

Provides  leadership  and  direction  to 
coordinate  the  Agency's  assets  in  border 
regions.  Specifically,  DBH:  (1)  Assures 
that  the  Agency's  engagement  with 
regions  of  the  border  is  strategic, 
performance  based,  builds  partnerships 
and  alliances,  and  maximizes  utilization 
of  Agency  assets;  (2)  assiu-es  agency- 


wide  coordination  by  establishing 
border  health  program  policies  and 
procedures  including  tracking 
mechanisms;  (3)  conducts  management 
and  evaluation  studies  to  improve  the 
health  delivery  system  on  the  border;  (4) 
serves  as  the  secretariat  and  chair  for  the 
Agency's  Border  Health  Workgroup;  (5) 
plans,  directs,  and  coordinates  the 
Agency's  border  health  activities;  and 
(6)  plans,  coordinates  and  facilitates  the 
agency  agreements  activities  with 
border  health  issues. 

7.  Delete  the  functional  statement  for 
the  Office  of  Equal  Opportunity  and 
Civil  Rights  (RA2)  in  its  entirety  and 
replace  as  follows: 

Office  of  Equal  Opportunity  and  Civil 
Rights  (RA2) 

Directs,  coordinates,  develops,  and 
administers  HRSA's  equal  opportunity 
and  civil  rights  activities.  Specifically: 

(1)  Provides  advice,  counsel,  and 
recommendations  to  HRSA  personnel, 
including  regional  divisions,  on  equal 
opportunity  and  civil  rights  and 
represents  HRSA  in  all  equal 
employment  opportunity  (EEO)  areas; 

(2)  administers  affirmative  action 
programs  designed  to  ensure  equality  of 
opportunity  in  employment;  (3) 
manages  the  Civil  Service  complaints 
system  and  prepares  final  HRSA 
decisions;  (4)  manages  the  complaints 
system  for  Public  Health  Service  (PHS) 
Commissioned  Corps  personnel  under 
the  provisions  of  PHS  Persormel 
Instruction  6  and  issues  proposed 
dispositions;  (5)  develops  and  directs 
implementation  of  the  requirements  of 
Section  504  of  the  Rehabilitation  Act  of 
1973,  Title  VI  of  the  Civil  Rights  Act  of 
1964,  the  Age  Discrimination  Act  of 
1975  and  the  Americans  With 
Disabilities  Act,  as  they  apply  to 
recipients  of  HRSA  funds;  (6)  provides 
technical  assistance  and  guidance  to 
HRSA  on  developing  education  and 
training  programs  regarding  equal 
opportunity  and  civil  rights;  (7) 
approves  settlement  agreements  and 
attorney  fees;  and  (8)  applies  all 
applicable  laws,  guidelines,  rules  and 
regulations  in  accordance  with  those  of 
the  DHHS  Office  of  Equal  Employment 
Opportunity  and  Civil  Rights. 

8.  Revise  the  functional  statement  of 
the  Office  of  Management  and  Program 
Support  as  follows: 

Office  of  Management  and  Program 
Support  (RS) 

Provides  agency- wide  leadership, 
program  direction,  and  coordination  to 
all  phases  of  management.  Specifically, 
OMPS:  (1)  Provides  management 
expertise  and  staff  advice  and  support  to 
the  Administrator  in  program  and 


policy  formulation  and  execution;  (2) 
plans,  directs,  and  coordinates  the 
Agency's  activities  in  the  areas  of 
administrative  management,  financial 
management,  human  resources 
management,  including  labor  relations, 
debt  management,  procurement 
management,  real  and  personal  property 
accountability  and  management, 
alternative  dispute  resolution  and 
administrative  services;  (3)  directs  and 
coordinates  the  development  of  policy 
and  regulations;  (4)  oversees  the 
development  of  annual  operating 
objectives  and  coordinates  HRSA  work 
planning  and  appraisals;  (5)  plans, 
directs  and  carries  out  the  independent 
review  of  grant  applications  for  all  of 
HRSA's  programs;  (6)  plans,  directs  and 
carries  out  the  grants  officer  functions 
for  all  of  HRSA's  programs;  (7)  directs 
and  coordinates  the  Agency's 
organization,  functions  and  delegations 
of  authority  programs;  and  (8) 
administers  the  Agency's  Executive 
Secretariat  and  committee  management 
functions. 

9.  In  the  Office  of  Management  and 
Program  Support  delete  the  functional 
statement  for  the  Division  Grants  and 
Procurement  Management  and  establish 
the  Division  of  Grants  Management 
Operations  as  follows: 

Division  of  Grants  Management 
Operations  (RSA) 

(1)  Exercises  the  sole  responsibility 
within  HRSA  for  all  aspects  of  Grant 
and  Cooperative  Agreement  receipt  and 
award  processes;  (2)  participates  in  the 
planning,  development,  and 
implementation  of  policies  and 
procedures  for  grants  and  other  federal 
financial  assistance  mechanisms;  (3) 
provides  assistance  and  technical 
consultation  to  program  offices  in  the 
development  and  interpretation  of  laws, 
regulations,  policies,  and  guidelines 
relative  to  the  Agency's  grant  and 
cooperative  agreement  programs;  (4) 
develops  standard  operating  procedures, 
methods  and  materials  for  the 
administration  of  the  Agency's  grants 
programs;  (5)  establishes  standards  and 
guides  for  grants  management 
operations;  (6)  reviews  grantee  financial 
status  reports  and  prepares  reports  and 
analyses  on  the  grantee's  use  of  funds; 

(7)  provides  technical  assistance  to 
applicants  and  grantees  on  financial  and 
administrative  aspects  of  grant  projects; 

(8)  provides  data  and  analyses  as 
necessary  for  budget  plaiming,  hearings, 
operational  plaiming  and  management 
decisions;  and  (9)  participates  in  the 
development  of  program  guidance  and 
instructions  for  grant  competitions. 

10.  Establish  the  Division  of 
Procurement  Management  in  the  Office 
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of  Management  and  Program  Support  as 
follows: 

Division  of  Procurement  Management 
(RS4) 

Provides  leadership  in  the  planning, 
development,  and  implementation  of 
policies  and  procedures  for  contracts. 
Specifically,  DPM:  (1)  Exercises  the  sole 
responsibility  within  HRSA  for  the 
award  and  management  of  contracts;  (2) 
provides  advice  and  consultation  of 
interpretation  and  application  of  the 
Department  of  Health  and  Human 
Services  policies  and  procedures 
governing  contracts  management;  (3) 
develops  operating  procedures  and 
policies  for  the  Agency's  contracts 
programs;  (4)  establishes  standards  and 
guides  for  and  evaluates  contracts 
operations  throughout  the  Agency;  (5) 
coordinates  the  Agency's  positions  and 
actions  with  respect  to  the  audit  of 
contracts;  (6)  maintains  liaison  directly 
with  or  through  Agency  Bureaus  or 
Offices  with  contractors,  other 
organizations,  and  Vcirious  components 
of  the  Department;  and  (7)  provides 
leadership,  guidance,  and  advice  on  the 
promotion  of  the  activities  in  HRSA 
relating  to  procurement  and  material 
management  governed  by  the  Small 
Business  Act  of  1958,  Executive  Order 
11625,  and  other  statutes  and  national 
policy  directives  for  augmenting  the  role 
of  private  industry,  and  small  and 
minority  businesses  as  sources  of 
supply  to  the  Government  and 
Government  contractors. 

11.  Establish  the  Division  of 
Independent  Review  within  the  Office 
of  Management  and  Program  Support  as 
follows: 

Division  of  Independent  Review  (RS9) 

(1)  Plans,  directs  and  carries  out 
HRSA's  independent  review  of 
applications  for  grants  and  cooperative 
agreement  funding,  and  assures  that  the 
process  is  fair,  open,  and  competitive; 
(2)  develops,  implements  and  maintains 
policies  and  procediues  necessary  to 
carry  out  the  Agency's  independent 
review/peer  review  processes;  (3) 
provides  technical  assistance  to 
Independent  Reviewers  ensuring  that 
reviewers  are  aware  of  and  comply  with 
the  appropriate  administrative  policies 
and  regulations;  (4)  provides  technical 
advice  and  guidance  to  the  Agency 
regarding  the  independent  review 
processes;  (5)  coordinates  and  assures 
the  development  of  program  policies 
and  rules  relating  to  the  HRSA's 
extramural  grant  activities;  and  (6) 
provides  HRSA  Offices  and  Bureaus 
with  the  final  disposition  of  all 
reviewed  applications. 


12.  Change  the  name  of  the  Office  of 
Field  Operations  and  the  names  of  its 
Field  Offices  and  revise  its  functions  as 
follows: 

Office  of  Performance  Review  (RE) 

Section  RF-00,  Mission 

The  Mission  of  the  Office  of 
Performance  Review  (OPR)  is  to 
improve  access  to  quality  health  care 
and  reduce  health  disparities  by 
effectively  reviewing  and  enhancing  the 
performante  of  HRSA-supported 
programs  within  communities  and 
States. 

Section  RF-10,  Organization 

The  OPR  is  comprised  of  a 
Headquarters  unit  and  ten  regional 
operating  divisions.  The  Associate 
Administrator,  who  reports  directly  to 
the  HRSA  Administrator,  heads  the 
OPR.  A  Division  Director,  who  reports 
directly  to  the  Associate  Administrator, 
heads  each  of  the  ten  OPR  regional 
operating  divisions.  The  OPR  is 
organized  as  follows: 

1.  Headquarters  (RE) 

2.  Regional  Divisions  (RF) 

a.  Boston  Regional  Division  (RF12) 
serves  Connecticut,  Maine,       * 
Massachusetts,  New  Heunpshire, 

.-   Rhode  Island  and  Vermont. 

b.  New  York  Regional  Division  (RF13) 
serves  New  Jersey,  New  York, 
Puerto  Rico  and  the  United  States 
Virgin  Islands. 

c.  Philadelphia  Regional  Division 
(RFll)  serves  Delaware,  Maryland, 
Peimsylvania,  Virginia,  West 
Virginia  and  the  District  of 
Columbia. 

d.  Atlanta  Regional  Division  {RF21) 
serves  Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North 
Carolina,  South  Carolina  and 
Tennessee. 

e.  Chicago  Regional  Division  (RF  31) 
serves  Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio  and  Wisconsin. 

f.  Dallas  Regional  Division  (RF  41) 
serves  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma  and  Texas. 

g.  Kansas  City  Regional  Division 
(RF32)  serves  Iowa,  Kansas, 
Missouri  and  Nebraska.  "''' 

h.  Denver  Regional  Division  (RF42) 
serves  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah  and 
Wyoming. 

i.  San  Francisco  Regional  Division 
(RF51)  serves  Arizona,  California, 
Hawaii,  Nevada,  American  Samoa, 
•  Commonwealth  of  the  Northern 
Mariana  Islands,  Federated  States  of 
Micronesia,  Guam,  Republic  of  the 
Marshall  Islands  and  the  Republic 
of  Palau. 


j.  Seattle  Regional  Division  (RF52) 
serves  Alaska,  Idaho,  Oregon  and 
Washington. 

Section  RF-20,  Function 

Serves  as  the  Agency's  focal  point  for 
reviewing  and  enhancing  the 
performance  of  HRSA-supported 
programs  within  communities  and 
States.  Specifically,  OPR:  (1)  Tracks 
regional  and  State  trends  in  public    <  ^  :^ 
health,  health  care  and  health  policy,  ~  ^ 
analyzing  the  impact  on  HRSA- 
supported  programs;  (2)  conducts 
grantee  performance  reviews,  providing 
programmatic  and  business 
management  assessments, 
recommendations,  on-site  technical 
assistance  and  best  practice 
identification;  (3)  performs  State  and 
commimity  strategic  partnership 
reviews,  examining  the  collective 
effectiveness  of  HRSA-supported 
programs  and  facilitating  collaboration 
in  addressing  priority  health  needs;  (4) 
provides  recommendations  and  input 
on  HRSA  and  selected  Departmental 
program  designs,  policies  and 
initiatives;  and  (5)  exercises  line 
management  authority  related  to  the 
general  administrative  and  management 
functions  of  OPR. 

13.  Revise  the  functional  statement  for 
the  Maternal  and  Child  Health  Bureau 
(RM)  as  follows: 

Maternal  and  Child  Health  Rureau  (RM) 

Provides  national  leadership  and 
policy  direction  for  the  Maternal  and 
Child  Health  Bureau  programs.  These 
programs  are  designed  to  improve  the 
health  of  women  of  childbearing  age, 
infants,  children,  adolescents,  and  their 
families,  of  children  with  special  health 
needs,  and  of  perspns  with  hemophilia. 
Specifically,  MCHB:  (1)  Coordinates  the 
planning,  development,  implementation 
and  evaluation  of  the  programs  and 
activities  of  the  Bureau;  (2)  facilitates 
effective,  collaborative  relationships 
with  other  health  and  related  progfams; 
(3)  establishes  a  program  mission,  goals, 
objectives  and  policy  with  broad 
Administration  guidelines;  (4)  serves  as 
the  focal  point  for  managing  the  Bureau- 
wide  strategic  planning  operation  as  it 
relates  to  long  and  short  range 
programmatic  goals  and  objectives  for 
the  Bureau;  (5)  arranges  and  provides 
technical  assistance  to  assure  that  the 
grantees  meet  program  expectations;  (6) 
serves  as  principal  contact  to  the 
Agency,  the  Department,  Office  of 
Management  and  Budget  (OMB).  and 
the  White  House  on  matters  concerning 
the  health  status  of  America's  mothers 
and  children;  and  (7)  provides 
information  and  reports  on  the  Bureau's 
programs  to  public,  health,  education 
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and  related  professional  associations, 
the  Congress,  other  Federal  agencies, 
0MB,  and  the  White  House. 

14.  In  the  Maternal  and  Child  Health 
Bureau  Office  of  Operations  and 
Mcinagement  delete  the  grants  function 
and  revise  the  Office  of  Operations  and 
Management  (RMl)  as  follows: 

Office  of  Operations  and  Management 
(RMl) 

Plans,  directs,  coordinates,  and 
evaluates  Bureau-wide  administrative 
and  management  activities;  coordinates 
and  monitors  program  and 
administrative  policy  implementation 
and  maintains  close  liaison  with 
officials  of  the  Agency,  and  the  Office  of 
the  Secretary  on  matters  relating  to 
these  activities.  Specificcilly,  OOM:  (1) 
Serves  as  the  Associate  Administrator's 
and  Bureau's  principal  source  for 
management  and  administrative  advice 
and  assistance;  (2)  provides  or  serves  as 
liaison  for  program  support  services 
and;  (3)  provides  leadership  on 
intergovernmental  activities  of  the 
Bureau  which  requires  central 
administrative  direction  or 
intergovernmental  activities  of  the 
Bureau,  which  require  central  direction 
of  cross-cutting  administrative  issues 
affecting  program  activities;  (4) 
participates  in  the  development  of 
strategic  plans,  regulatory  activities, 
policy  papers,  and  legislative  proposals 
relating  to  MCH  programs;  (5)  plans, 
coordinates  and  facilitates  the  Bureau's 
agency  agreements  activities;  (6) 
coordinates  human  resource  activities 
for  the  Bureau;  (7)  provides  guidance  to 
the  Bureau  on  financial  management 
activities;  (8)  determines  State 
allocations  of  MCH  Block  Grant  funds 
based  on  formula  and  current  census 
data;  (9)  provides  organization  and 
management  analysis,  develops  policies 
and  procedures  for  internal  operation, 
and  interprets  and  implements  the 
Administration's  management  policies, 
procedures  and  systems;  (10) 
coordinates  the  Bureau's  program  and 
administrative  delegations  of  authority 
activities;  (11)  provides  staff  services  in 
the  .operational  planning  and  program 
analysis;  (12)  is  responsible  for 
paperwork  management  functions, 
including  the  development  and 
maintenance  of  bureau  manual 
issuances;  (13)  provides  direction 
regarding  new  developments  in  office 
management  activities;  and  (14) 
coordinates  Bureau  funds  and  resources 
for  grants,  contracts  and  cooperative 
agreements. 

15.  In  the  Maternal  and  Child  Health 
Biu^au  revise  the  functions  of  the 
Division  of  State  and  Community  Health 

(RM6)  as  follows: 


Division  of  State  and  Community  Health 
(RM6) 

In  collaboration  with  MCHB  Divisions 
and  Offices,  serves  as  the  organizational 
focus  for  the  administration  of 
responsibilities  related  to  the  MCH 
Block  Grant  to  States  Program. 
Specifically,  DSCH:  (1)  Provides 
national  leadership,  direction, 
coordination,  and  administrative 
oversight  related  to  the  development 
and  management  of  the  State  MCH 
Block  Grant  annual  reports;  (2)  based  on 
reviews  of  State  Block  grant 
applications  and  annual  reports 
submitted  by  States,  develops,  plans, 
manages  and  monitors  a  Bureau-wide 
program  of  technical  assistance  and 
consultation  in  collaboration  with  other 
Bureau  Divisions  and  related  health 
programs;  (3)  develops  and  manages  a 
program  for  the  collection,  analysis  and 
dissemination  of  National  and  State 
Information  and  data  to  various 
constituencies  including  the  public. 
States,  and  Congress  about  the  Block 
Grant  to  States  Program;  (4)  coordinates 
within  this  Agency  and  with  other 
Federal  programs  (particularly  Title  XIX 
of  the  Social  Security  Act)  to  extend  and 
improve  comprehensive,  coordinated 
services  in  the  Block  Grant  to  States 
Program;  (5)  develops,  plans,  manages 
and  monitors  the  abstinence  only 
education  grant  program  to  the  States; 
(6)  develops,  plans,  manages  and 
monitors  the  State  Systems 
Development  Initiative  (SSDI)  grant  to 
the  States  program;  (7)  participates  in 
activities  related  to  the  Special  projects 
of  Regional  and  National  Significance 
(SPRANS)  program  to  facilitate  the 
dissemination  of  effective  knowledge 
related  to  State  MCH  functions;  (8) 
monitors  interagency  agreements  of 
Federal  assignees  to  State  MCH 
programs;  (9)  participates  in  the 
development  of  strategic  plans, 
regulatory  activities,  policy  papers, 
legislative  proposals  and  budget 
submissions  relating  to  health  services 
for  women  of  childbearing  age,  infants, 
children,  adolescents,  children  with 
special  health  care  needs  and  their 
families;  (10)  responsible  for  the 
administration  of  funds  and  other 
resources  for  grants,  contracts,  and 
cooperative  agreements;  and  (11) 
develops  Program  Application  and 
Guidance  documents. 

16.  Delete  the  functional  statement  for 
the  HIV/ AIDS  Bureau  (RV)  in  its 
entirety  and  replace  as  follows: 

HIV/AIDS  Bureau  (RV) 

Provides  leadership  and  direction  for 
the  HIV/ AIDS  programs  and  activities  of 
the  Bureau  and  oversees  its  relationship 


with  other  national  health  programs. 
Specifically:  (1)  Coordinates  the 
formulation  of  an  overall  strategy  and 
policy  for  HRSA  AIDS  programs;  (2) 
coordinates  the  internal  functions  of  the  - 
Bureau  and  its  relationships  with  other 
national  health  programs;  (3)  establishes 
AIDS  program  objectives,  alternatives, 
and  policy  positions  consistent  with 
broad  Administration  guidelines;  (4) 
provides  direction  and  leadership  for 
the  Agency's  AIDS  grants  and  contracts 
programs;  (5)  reviews  AIDS  related 
program  activities  to  determine  their 
consistency  with  established  policies; 
(6)  represents  the  Agency  and  the 
Department  at  AIDS  related  meetings, 
conferences  and  task  forces;  (7)  serves  as 
principal  contact  and  advisor  to  the 
Department  and  other  parties  concerned 
with  matters  relating  to  planning  and 
development  of  health  delivery  systems 
related  to  HIV/ AIDS;  (8)  develops  and 
administers  operating  policies  and 
procedures  for  the  Bureau;  (9)  directs 
and  coordinates  Bureau  Executive 
Secretariat  activities;  (10)  directs  the 
Center  for  Quality;  (11)  serves  in 
developing  and  coordinating  Telehealth 
programs  and  in  facilitating  electronic 
dissemination  of  best  practices  in  health 
care  to  health  care  professionals;  (12) 
provides  grantees/States  with  accurate 
and  timely  interpretations  of  the 
Bureau's  program  expectations, 
requirements,  guidances,  and  Federal 
legislation;  and  (13)  arranges  and 
provides  technical  assistance  to  assiu-e 
that  the  grantees  meet  program 
expectations. 

17.  In  the  HIV/ AIDS  Bureau  delete  the 
functional  statement  for  the  Office  of 
Program  Support  (RV2)  in  its  entirety 
and  replace  as  follows: 

Office  of  Program  Support  (RV2) 

Plans,  directs,  coordinates  and 
evaluates  Bureau-wide  administrative 
and  management  support  activities. 
Specifically,  OPS:  (1)  Serves  as  the 
Bureau's  principal  source  for 
management  and  administrative  advices 
and  assistance;  (2)  assists  in  the 
development  and  administration  of 
policies  and  procedures  which  govern 
the  review  and  final  recommendation 
for  funding  to  the  Associate 
Administrator;  (3)  provides  guidance  to 
the  Biu"eau  on  financial  management 
activities;  (4)  coordinates  personnel 
activities  for  the  Bureau  and  advises  on 
the  allocation  of  the  Bureau's  personnel 
resources;  (5)  provides  organization  and 
management  analysis  for  the  Bureau, 
develops  policies  and  procedures  for 
internal  Bureau  requirements,  and 
interprets  and  implements,  the 
Administration's  management  policies 
and  procedures;  (6)  coordinates  the 
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Bureau's  delegations  of  authority 
activities;  (7)  manages  the  Bureau's 
performance  management  systems;  (8) 
provides  or  arranges  for  the  provision  of 
support  services  such  as  supply 
management,  space  management, 
manual  issuances,  forms,  records, 
reports,  and  supports  civil  rights 
compliance  activities;  (9)  provides 
direction  regarding  technological 
developments  in  office  management 
activities;  and  (10)  manages  the 
Bureau's  executive  secretariat  functions. 
18.  In  the  HIV/ AIDS  Bureau  delete  the 
functional  statement  for  the  Office  of 
Science  and  Epidemiology  (RV4)  in  its 
entirety  and  replace  as  follows: 

Office  of  Science  and  Epidemiology 
(RV4) 

Serves  as  the  Bureau's  principal 
source  on  HIV  epidemiologic 
surveillance,  program  data  collection 
and  evaluation,  medical  and  biometric 
research,  and  the  development  of  new 
models  of  HIV  care.  The  Office 
coordinates  with  all  HRSA  HIV/ AIDS 
programs  on  the  development  and 
implementation  of  science  and 
epidemiology  activities.  Specifically:  (1) 
Develops  and  directs  long  and  short 
range  scientific  activities;  (2)  plans, 
directs,  coordinates  and  administers  the 
Bureau's  annual  program  evaliiation 
strategy;  (3)  designs  and  implements 
special  scientific  studies  of  the  impact 
and  outcomes  of  Bureau  health  care 
programs;  (4)  carries  out  data  collection 
and  analysis  activities  that  dociunent 
the  clients  and  services  of  Bureau 
programs;  (5)  collects  and  maintains 
information  on  the  costs  and  quality 
associated  with  the  Bureau's  health  care 
programs;  (6)  directs  and  manages  the 
implementation  and  evaluation  of 
priority  models  of  care  through  the 
Special  Programs  of  National 
Significance  (Tide  XXVI,  Part  F  of  the 
PHS  Act),  including  developing 
Program  Application  and  Guidance 
documents;  (7)  formulates  and 
interprets  program-related  policies;  (8) 
coordinates  the  documentation  of  all 
science,  evaluation,  and  new  models  of 
care  products  with  HRSA  HTV/AIDS 
programs;  (9)  coordinates  technical 
assistance  plans  and  activities  with  the 
Division  of  Training  and  Technical 
Assistance  and  manages  program 
specific  technical  assistance;  (10)  plans 
and  develops  collaborative  efforts  in  the 
scientific  aspects  of  Bureau  programs 
with  other  HHS  components,  Federal 
departments,  luiiversities,  and  other 
scientific  organizations;  (11)  organizes, 
guides  and  coordinates  the  Bureau^s 
scientific  planning  and  development 
activities  in  epidemiology,  research,  and 
demonstrations;  (12)  plans  and 


coordinates  Biu^au  participation  in 
scientific  organizations,  including 
scientific  clearance  of  presentations  and 
articles  for  publications;  (13)  studies 
and  analyzes  trends  in  health  care, 
including  availability,  access 
distribution,  organization,  and  financing 
to  determine  if  the  Bureau  activities 
address  HIV/ AIDS  issues  in  an  effective, 
efficient  manner;  and  (14)  coordinates 
and  consults  with  State  and  local  health 
departments,  other  components  of  the 
Department,  other  Federal  agencies  and/ 
or  outside  groups  on  the 
implementation  of  Office  programs. 

19.  In  the  HIV/ AIDS  Bureau  delete  the 
functional  statement  for  the  Division  of 
Service  Systems  {RV5)  in  its  entirety 
and  replace  as  follows: 

Division  of  Service  Systems  (RV5)     • 

Administers  Bureau  programs  and 
activities  and  manages  funds  and  other 
resources  related  to  the  provision  of 
coordinated  comprehensive  HIV  health 
care  and  support  services,  including 
reimbursement  for  treatment  with  life- 
prolonging  drugs,  for  persons  with  HIV/ 
AIDS.  Specifically:  (1)  Directs  and 
manages  the  implementation  of  Parts  A 
and  B  of  Tide  XXVI  of  the  PHS  Act 
including  Emergency  Relief  Grants 
(Tide  I),  mV  CARE  Grants  (Tide  U),  and 
State  AIDS  Drug  Assistance  programs; 
(2)  provides  program  implementation 
proposals  and  plans,  and  the 
interpretation  of  legislation  and 
regulations;  (3)  monitors  HTV  services 
planning  and  delivery  program  in  States 
and  Cities  and  provides  administrative, 
strategic,  and  programmatic  direction  to 
grantees  to  encourage  efficient, 
coordinated  treatment  of  persons  with 
HIV  infection;  (4)  develops  Program 
Application  and  Guidance  documents; 
(5)  develops  requirements,  guidance  and 
monitors  State  and  territorial  programs 
for  medical  therapies  established  to 
ensure  that  these  treatments  are 
integrated  into  the  system  of  health  care 
services;  (6)  promotes  the  development 
of  State  treatment  program  formularies 
that  include  classes  of  drugs  necesscuy 
for  the  proper  treatment  of  people  with 
HIV  infection;  (7)  formulates  and 
interprets  program  related  policies;  (8) 
coordinates  technical  assistance  plans 
and  activities  with  the  Division  of 
Training  and  Technical  Assistance;  and 
(9)  coordinates  and  consults  with  State 
and  local  health  departments,  other 
components  of  the  Department,  other 
Federal  agencies  and/or  outside  groups 
on  the  implementation  of  Division 
programs. 

20.  In  the  HTV/AIDS  Bureau  delete  the 
functional  statement  for  the  Division  of 
Training  and  Technical  Assistance 


{RV7)  in  its  entirety  and  replace  as 
follows: 

Division  of  Training  and  Technical 
Assistance  (RV7) 

Coordinates,  designs,  directs  and 
administers  HIV/AIDS-related  planning, 
training,  technical  assistance  and 
extramural  authorities  and  activities 
within  the  Agency.  Advises  on  training 
and  education  activities  pertaining  to 
the  administration  of  the  Biu^au's 
programs.  Specifically:  (1)  Directs  and 
manages  the  implementation  of  the 
AIDS  Education  and  Training  Centers 
(AETC)  program  of  die  CARE  Act,  Tide 
XXVI,  Part  F  of  the  PHS  Act;  (2) 
identifies  technical  assistance  needs  and 
develops  technical  assistance  packages, 
conducts  programs,  meetings,  and 
activities  to  meet  such  needs;  (3) 
convenes  consultation  meetings  with 
grantees,  providers,  representatives  of 
professional  and  political  organizations, 
and  advocacy  groups;  (4)  develops 
Program  Application  and  Guidance 
documents  for  the  AETC  program;  (5) 
develops  and  manages  mechanisms  and 
resovuces  to  address  technical  assistance 
needs  and  support  Division/Bureau 
technical  assistance  plans  and 
programs;  (6)  formidates  and  interprets 
program-related  policies;  (7)  coordinates 
cmd  manages  the  Btueau's  HTV-related 
managed  care  activities;  (8)  serves  as  the 
Bureau's  focal  points  for  advising  and 
coordinating  with  advisory  committees 
and  other  external  organizations  on 
policies  regarding  health  care  delivery 
cmd  HIV/ AIDS  prevention,  treatment^ 
education  and  technical  assistance;  (9) 
develops  outreach  activities  to  assure 
that  target  populations  are  aware  of  the 
benefits  and  availability  of  HRSA  HTV/ 
AIDS  programs;  (10)  provides  program 
implementation  proposals  and  plans, 
and  the  interpretation  of  legislation  and 
regulations;  and  (11)  coordinates  and 
consults  with  State  and  local  health 
departments,  other  components  of  the 
Department,  other  Federal  agencies  and/ 
or  outside  groups  on  the 
implementation  of  Division  programs. 

21.  Revise  the  functional  statement  for 
the  Bureau  of  Health  Professions  (RP)  as 
follows: 

Bureau  of  Health  Professions  (RP)         *- 

Provides  national  leadership  in 
coordinating,  evaluating,  and 
supporting  the  development  and 
utilization  of  the  Nation's  health 
personnel.  Specifically:  (1)  Assesses  the 
Nation's  health  personnel  supply  and 
requirements  and  forecasts  supply  and 
requirements  for  futiu^  time  periods 
under  a  variety  of  health  resources 
utilization  assumptions;  (2)  collects  and 
analyzes  data  and  disseminates 
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information  on  the  characteristics  and 
capacities  of  the  Nation's  health 
personnel  production  systems;  (3) 
proposes  new  or  modifications  to 
existing  Departmental  policies  and 
programs  related  to  health  personnel 
development  and  utilization;  (4) 
develops,  tests  and  demonstrates  new^ 
and  improved  approaches  to  the 
development  and  utilization  of  health 
personnel  within  various  patterns  of 
health  care  delivery  and  financing 
systems;  (5)  provides  financial  support 
to  institutions  and  individuals  for 
health  professions  education  programs; 
(6)  administers  Federal  programs  for 
targeted  health  personnel  development 
and  utilization;  (7)  provides  leadership 
for  promoting  equity  and  diversity  in 
access  to  health  services  and  health 
careers  for  under-represented  minority 
groups;  (8)  provides  technical 
assistance,  consultation  and  special 
financial  assistance  to  national.  State, 
and  local  agencies,  orgemizations,  and 
institutions  for  the  development, 
production,  utilization,  and  evaluation 
of  health  personnel;  (9)  provides 
grantees/States  with  accurate  and  timely 
interpretations  of  the  Bureau's  program 
expectations,  requirements,  guidances, 
and  Federal  legislation;  (10)  coordinates 
with  the  programs  of  other  agencies 
within  the  Department,  and  in  other 
Federal  Departments  and  agencies 
concerned  with  health  personnel 
development  and  health  care  services; 

(11)  provides  liaison  and  coordinates 
with  non-Federal  organizations  and 
agencies  concerned  with  health 
personnel  development  and  utilization; 

(12)  serves  as  a  focus  for  technical 
assistance  activities  in  the  internal 
aspects  of  health  personnel 
development;  (13)  administers  the 
National  Practitioner  Data  Bank 
Program;  (14)  administers  the 
Healthcare  Integrity  and  Protection  Data 
Bank  Program;  (15)  administers  the 
Ricky  Ray  Hemophilia  Relief  Fund 
Program;  (16)  provides  direction  and 
leadership  to  die  Children's  Hospitals 
Graduate  Medical  Education  (CHGME) 
Payment  Program;  (17)  administers  the 
National  Health  Service  Corps  Program 
which  assures  accessibility  of  health 
care  in  underserved  areas;  (18)  plans  the 
activities  of  the  National  Health 
Services  Corps  Advisory  Council;  (19) 
administers  the  Public  Health  Service 
Scholarship  Training  Program  and  the 
National  Health  Service  Corps 
Scholarship  Loan  Repayment  Program; 

(20)  administers  the  designation  of 
health  professional  shortage  areas  and 
medically-underserved  populations; 

(21)  administers  the  Community 
Scholarship  Program;  (22)  administers 


the  State  Loan  Repayment  Program;  (23) 
administers  the  Nursing  Education  Loan 
Repayment  program;  and  (24)  provides 
direction  and  leadership  for  the  Federal 
Credentialing  Program. 

22.  In  the  Bureau  of  Health 
Professions  abolish  the  Office  of  Peer 
Review  (RPG). 

23.  In  the  Bureau  of  Health 
Professions  revise  the  functions  of  the 
Office  of  Program  Support  (RPl)  as 
follows: 

Office  of  Program  Support  (RPl) 

Plans,  directs,  coordinates  and 
evaluates  Bureau-wide  administrative 
management  activities.  Maintains  close 
liaison  with  officials  of  the  Bureau, 
Agency,  the  Office  of  Public  Health  and 
Science,  and  the  Office  of  the  Secretary 
on  management  and  support  activities. 
Specifically:  (1)  Serves  as  the  Bureau's 
principal  source  for  management  and 
administrative  advice  and  assistance;  (2) 
provides  advice,  guidance  and 
coordinates  personnel  activities  for  the 
Bureau;  (3)  directs  and  coordinates  the 
allocation  of  personnel  resources;  (4) 
provides  organization  and  management 
analysis,  develops  policies  and 
procedures  for  internal  operation  and 
interprets  and  implements  the  Bureau's 
management  policies,  procedures  and 
systems;  (5)  develops  and  coordinates 
Bureau  program  and  administrative 
delegations  of  authority  activities;  (6) 
provides  guidance  to  the  Bureau  on 
financial  management  activities;  (7) 
provides  Bureau-wide  support  services 
such  as  supply  management,  equipment 
utilization,  printing,  property 
management,  space  management, 
records  management  and  management 
reports;  (8)  manages  the  Bureau's 
performance  management  systems;  and 
(9)  develops  general  guidance  and 
criteria  related  to  the  Bureau's  grant 
programs. 

24.  In  the  Bureau  of  Health 
Professions  revise  the  functions  of  the 
Division  of  National  Health  Service 
Corps  (RPH)  as  follows: 

Division  of  National  Health  Service 
Corps  (RPH) 

Provides  (1)  strategic  planning  and 
overall  program  policy  guidance  and 
oversight  to  the  National  Health  Service 
Corps  (NHSC);  (2)  initiates  national 
program  and  policy  changes,  including 
regulatory  and  statutory  amendments  to 
ensiire  NHSC  consistency  with  evolving 
national  health  care  policy;  (3)  supports 
the  NHSC  National  Advisory  Council 
(NAG);  (4)  provides  national  NHSC 
leadership,  integration  and  coordination 
with  HRSA  and  other  Departmental 
programs  serving  or  impacting  the 
Nation's  underserved  communities  and 


populations;  (5)  coordinates  NHSC 
policy  on  primary  and  other  health  care 
manpower  issues,  and  works  with  a 
wide  variety  of  national,  regional.  State 
and  local  constituencies  in  ensuring 
their  effective  implementation;  (6) 
directs  and  administers  the  Public 
Health  Service  Scholarship  Training 
Program,  the  NHSC  Loan  Repayment 
Program  and  the  NHSC  Scholarship 
Program;  (7)  develops  and  implements 
program  plans  and  policies  and 
operating  and  evaluation  plans  and 
procedures;  (8)  monitors  obligatory 
service  requirements  and  conditions  of 
deferment  for  compliance;  (9)  provides 
guidance  and  technical  assistance  for 
educational  institutions  on  the  NHSC 
scholarship  program;  (10)  maintains 
liaison  witk,  and  provides  assistance  to, 
program-related  public  and  private 
professional  organizations  and 
institutions;  (11)  coordinates  financial 
aspects  of  programs  with  educational 
institutions;  (12)  develops  program  data 
needs,  formats  and  reporting 
requirements  including  collection, 
collation,  analysis  and  dissemination  of 
data;  (13)  participates  in  the 
development  of  forward  plans,  and 
budgets  including  recruitment, 
deferment  and  service  monitoring 
systems;  and  (14)  develops  Program 
Application  and  Guidance  documents. 

25.  Revise  the  functional  statement  for 
the  Bureau  of  Primary  Health  Care  (RC) 
as  follows:. 


Bureau  of  Primary  Health  Care  (RC) 

Provides  national  leadership  in 
developing,  coordinating,  evaluating, 
and  assuring  access  to  comprehensive 
preventive  and  primary  health  care 
services  and  improving  the  health  status 
of  the  Nations'  underserved  and 
vulnerable  populations.  Specifically,  the 
Bureau:  (1)  Assesses  the  Nation's  health 
care  needs  of  underserved  populations; 
(2)  assists  communities  in  providing 
quality  health  care  services, 
demonstrating  new  and  improved 
approaches  for  providing  access  to 
healthcare;  (3)  administers  the 
Consolidated  Health  Center  Program;  (4) 
develops  comprehensive  integrated 
systems  of  care  for  underserved 
communities  and  populations;  (5) 
decreases  health  disparities  through  the 
targeting  of  resources  to  those 
populations  at  increased  risk  of  negative 
health  outcomes;  (6)  promotes  the 
integration  of  primary  care  services  with 
mental  health  and  dental  health 
services;  (7)  develops  innovative 
strategies  for  serving  special 
populations  and  difficult  to  serve  sub- 
populations;  (8)  provides  leadership  for 
promoting  equity,  diversity,  and 
cultural  competency  in  access  to  health 
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care  services  for  underserved 
populations;  (9)  coordinates  with 
various  other  organizations  involved  in 
health  care  access  and  utilization, 
integrated  systems  of  care,  and 
improvement  of  health  status  for 
underserved  populations;  (10)  supports 
the  efforts  of  other  organizations  in  their 
efforts  to  meet  the  needs  of  vulnerable, 
under-served,  and  special  populations; 

(11)  provides  policy  leadership, 
programmatic  direction  and 
consultation  on  activities  related  to 
community-based  primary  health  care; 

(12)  administers  the  Black  Lung  CUnics 
Program  and  the  Native  Hawaiian 
Health  Systems  Program;  (13)  provides 
leadership  and  direction  for  the 
National  Hansen's  Disease  Program;  (14) 
administers  a  national  health-care 
program  in  support  of  the  Immigration 
and  Naturalization  Service;  and  (15) 
administers  the  Section  340B  Drug 
Pricing  Program. 

26.  In  the  Office  of  Special  Programs 
(RR),  delete  the  functional  statement  in 
its  entirety  and  replace  as  follows: 

Office  of  Special  Programs  (RR) 

Provides  the  overall  leadership  and 
direction  for  the  procurement 
allocation,  and  transplantation  of 
human  organs  and  bone  marrow; 
programmatic,  financial  and 
architectural/engineering  support  for 
construction/renovation  programs; 
operation  of  the  Vaccine  Injiuy 
Compensation  Program  and  the  State 
Planning  Grants  Program.  Specifically: 
(1)  Administers  the  Organ  Procurement 
and  Transplantation  Network  and  the 
Scientific  Registry  of  Transplemt 
Recipients  to  assure  compliance  with 
Federal  regulations  and  policies;  (2) 
administers  the  National  Marrow  Donor 
Program  in  matching  volunteer 
unrelated  marrow  donors  for  transplants 
and  studying  the  effectiveness  of 
unrelated  marrow  donors  for  transplants 
and  related  treatment;  (3)  develops  and 
maintains  a  national  program  of  grants 
and  contracts  to  organ  procurement 
organizations  and  other  entities  to 
increase  the  availability  of  various 
organs  to  transplant  candidates;  (4) 
manages  national  programs  for 
compliance  with  uncompensated  care 
and  other  assurances;  (5)  directs  and 
administers  Section  242  hospital 
mortgage  insurance  program  (via  inter- 
agency agreement  with  HUD)  and  HHS 
direct  and  guaranteed  construction  loan 
repayment;  (6)  directs  and  administers 
the  construction/renovation/equipping 
of  health  care  and  other  facilities;  (7) 


directs  and  administers  the  National 
Vaccine  Injiuy  Compensation  Program; 
and  (8)  directs  and  administers  the  State 
Plaiming  Grants  Program. 

Delegation  of  Authority  * 

All  delegations  of  authority  which 
were  in  effecf  immediately  prior  to  the 
effective  date  hereof  have  been 
continued  in  effect  in  them  or  their 
successors  pending  further  redelegation. 
I  hereby  ratiiy  and  affirm  all  actions 
taken  by  any  DHHS  official  which 
involved  the  exercise  of  these 
authorities  prior  to  the  effective  date  of 
this  delegation. 

This  reorganization  is  effective 
December  23,  2002. 

Dated:  December  23,  2002. 
Elizabeth  M.  Duke, 

Administrator. 

[FR  Doc.  03-294  Filed  1-6-03;  8:45  am] 

BILUNG  CODE  4165-1S-P 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Civil  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation. 

DATES:  January  25-26,  2003. 

TIME:  8:30  a.m.  to  5  p.m. 

ADDRESSES:  The  Hermosa  Inn,  5532 
North  Palo  Cristi  Road,  Scottsdale, 
Arizona. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  December  30,  2002. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  03-265  Filed  1-6-03;  8:45  am) 

BILLING  CODE  2210-55-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

October  22,  2002. 

The  Department  of  Labor  (DOL)  has 
submitti&d  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693-4129  or  E-Mail:  King- 
Danin@dol.gov. 

Conunents  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  (202- 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Unemployment  Insurance  Trust 
Fund  Activity. 

OMB  Number:  1205-0154. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Type  of  Response:  Reporting. 
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Form 


ETA-2112 
ETA-8401 
ETA-8403 
ETA-8405 
ETA-a413 
ETA-«414 

•       Totals 


Number  of 
respondents 


53 
53 
53 
53 
53 
53 


Frequency 


Monthly 

Monthly  

On  occasion 

Monthly  

Monthly 

Monthly 


Annual  re- 
sponses 


12 
12 
6 
12 
12 
12 


Total  annual 
responses 


636 
636 
318 
636 
636 
636 


3,498 


Average 

response  time 

(hours) 


0.5 
0.5 
0.5 
0.5 
0.5 
0.5 


Burden  hours 


318 
318 
159 
318 
318 
318 

1,749 


Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  Section  303(a)(4)  of  the 
Social  Security  Act  (SSA)  and  section 
3304(a)(3J  of  the  Federal  Unemployment 
Tax  Act  (FUTA)  require  that  all  money 
received  in  the  unemployment  fund  of 
a  state  be  paid  immediately  to  the 
Secretary  of  Treasury  to  the  credit  of  the 
Unemployment  Trust  Fimd  (UTF). 

Section  303(a)(5)  of  the  SSA  and 
section  3304(a)(4)  of  the  FUTA  require 
that  all  money  witndrawn  from  the  UTF 
be  used  solely  for  the  payment  of 
unemployment  compensation,  exclusive 
of  the  expenses  of  administration. 

Section  303(a)(6)  of  the  SSA  gives  the 
Secretary  of  Labor  the  authority  to 
require  the  reporting  of  information 
deemed  necessary  to  assvue  state 
compliance  with  the  provisions  of  the 
SSA.  Accordingly,  the  Secretary  of 
Labor  requires  the  following  reports: 

•  ETA  2112:  UI  Financial 
Transactions  Siunmary,  Unemployment 
Fund. 

•  ETA  8401:  Monthly  Analysis  of 
Benefit  Pajmaent  Account. 

•  ETA  8405:  Monthly  Analysis  of 
Clearing  Account. 

•  ETA  8413:  Income — Expense 
Analysis  UC  Fund,  Benefit  Payment 
Account. 

•  ETA  8414:  Income — ^Expense 
Analysis  UC  Fund,  Clearing  Account. 

•  ETA  8403:  Summary  of  Financial 
Transactions — Title  IX  Fund. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-278  Filed  1-6-03;  8:45  am] 

BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

December  30.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 


information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Marlene 
Howze  on  202-693-4158  or  E-Mail: 
H0w2e-Marlene@d0l.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235.  Washington,  DC  20503  (202- 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration  (ESA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Payment  of  Compensation 
Without  Award. 

OMB  Number:  121 5-002  2 . 

Affected  Public:  Business  or  other  for- 
profit. 

Type  of  Response:  Reporting. 

Frequency:  On  Occasion. 


Number  Of  Respondents:  900. 

Number  of  Annual  Responses:  26,100. 

Estimated  Time  Per  Response:  15 
minutes. 

Total  Burden  Hours:  6,525. 

Total  Annualized  Capital/Startup 
Cost:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $10,440.00. 

Description:  The  Office  of  Workers' 
Compensation  Programs  (OWCP) 
administers  the  Longshore  and  Harbor 
Workers'  Compensation  Act.  This  Act 
provides  benefits  to  workers  injiu^d  in 
maritime  employment  on  the  navigable 
waters  of  the  United  States  or  in  an 
adjoining  area  customarily  used  by  an 
employer  in  loading,  unloading, 
repairing,  or  building  a  vessel.  The 
OWCP  district  offices  use  the 
information  provided  on  Form  LS— 206 
to  determine  the  payment  status  of  a 
given  case.  If  the  information  were  not 
collected,  the  OWCP  would  have  no 
way  of  determining  whether 
compensation  payments  had  been  made 
by  liable  insurance  carriers  and  self- 
insured  employers. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

IFR  Doc.  03-279  Filed  1-6-03;  8:45  am) 

BILUNG  CODE  4510-CF-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Ergonomics 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Establishment  of  the  National 
Advisory  Committee  on  Ergonomics 
(NACE);  notice  of  meeting. 

SUMMARY:  The  National  Advisory 
Committee  on  Ergonomics  is  being 
established  and  chartered  for  a  two  year 
term.  This  committee  is  part  of  the 
Secretary's  comprehensive  approach  for 
reducing  ergonomics-related  injuries 
and  illnesses  in  the  workplace.  The 
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Secretary  may  ask  NACE  to  advise  her 
on  such  matters  as  ergonomic 
guidehnes,  research,  and  outreach  and 
assistance.  This  notice  aimoimces  the 
selection  of  15  persons  to  serve  as 
members  of  NACE  and  schedules  the 
first  NACE  meeting.  The  public  is 
encoiuaged  to  attend. 
DATES:  The  Committee  will  meet  in 
Washington,  DC  on  Wednesday,  January 
22,  2003  from  9  a.m.  until 
approximately  5  p.m. 
ADDRESSES:  The  Committee  will  meet  at 
the  Washington  Coiut  Hotel,  525  New 
Jersey  Avenue,  NW.,  Washington,  DC 
20001;  Telephone  (202)  628-2100. 

Mail  comments,  views,  or  statements 
in  response  to  this  notice  to  Mary  Ann 
Garrahan,  Director,  Office  of  Technical 
Programs  and  Coordination  Activities, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3655,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Phone:  (202) 
693-2144;  Fax:  (202)  693-1644. 
FOR  FURTHER  INFdRMATION  CONTACT: 
Bonnie  Friedman,  OSHA,  Office  of 
Public  Affairs,  Room  N-3647,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
Telephone:  (202)  693-1999. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  April  4,  2002,  the  Secretary  of 
Labor  announced  her  intention  to 
establish  a  National  Advisory 
Committee  on  Ergonomics  to  advise  her 
in  the  following  areas:  (1)  Various 
industry  or  task-specific  guidelines;  (2) 
identification  of  gaps  in  research 
applying  ergonomic  principles  to  the 
workplace;  (3)  ciurent  and  projected 
research  needs;  (4)  methods  of 
providing  outreach  and  assistance  that 
will  commimicate  the  value  of 
ergonomics  to  employers  and 
employees;  and  (5)  ways  to  increase 
commiuiication  among  stakeholders  on 
the  issue  of  ergonomics.  On  May  2, 
2002,  OSHA  published  a  notice  in  the 
Federal  Register  requesting 
nominations  for  membership  on  NACE 
(67  FR  22121). 

II.  Establishment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(FACA),  as  amended  (5  U.S.C.  App.  2) 
and  after  consultation  with  the  General 
Services  Administration  (GSA),  the 
Secretary  of  Labor  has  determined  that 
the  establishment  of  the  National 
Advisory  Committee  on  Ergonomics 
(NACE)  is  in  the  public  interest,  to 
advise  the  Secretary  as  to  the 
performance  of  Departmental  duties 
under  the  Occupational  Safety  and 
Health  Act  of  1970  (OSH  Act),  29  U.S.C. 


651  et  seq.  Notice  is  hereby  given  that 
NACE  is  established  for  a  period  of  two 
years  and  that  the  charter  has  been  filed 
in  accordance  with  41  CFR  102-3.70. 

rn.  Appointment  of  Committee 
Members 

Over  two  hundred  nominations  of 
highly  qualified  individuals  were 
received  in  response  to  the  Agency's 
request  for  nominations.  Ergonomics 
involves  a  wide  range  of  complex 
issues. 

For  that  reason,  the  Secretary  has 
selected  the  following  individuals  who 
have  a  wide  range  of  experience 
concerning  the  issues  to  be  examined  by 
the  Committee.  The  NACE  mehibers  are: 
Edward  Bernacki.  M.D.,  M.P.H., 
Associate  Professor  and  Director, 
Johns  Hopkins  Univ.  School  of 
"Medicine,.Baltimore,  Maryland. 
Lisa  M  Brooks,  CLE.,  Health  and  Safety 
Program  Manager  for  International 
Paper,  Memphis,  Tennessee. 
Paul  A.  Fontana,  President/CEO  for 
Work  Rehabilitation,  Inc.,  Lafayette, 
Louisiana. 
Willis  J.  Goldsmith,.  Esq.,  Jones,  Day, 

Reavis  &  Pogue,  Washington,  DC. 
Morton  L  Kasdan,.  M.D.,  Clinical 
Professor  of  Surgery,  University  of 
Louisville,  Louisville,  Kentucky. 
Carter  J.  Kerk,  Ph.D.,  Associate  Professor 
in  Industrial  Engineering,  South 
Dakota  School  of  Mines  & 
Technology,  Rapid  City,  South 
Dakota. 
James  L.  Koskan,  MS,  CSP,  Corporate 
Director  of  Risk  Control,  SUPERVALU 
INC.,  Minneapolis,  Minnesota. 
George  P.  LaPorte,  Ergonomics  Manager, 
NATLSCO  Loss  Control  Services, 
Division  of  Kemper  Insurance 
Companies,  Lake  Zurich,  Illinois. 
Barbara  McCabe,  Program  Manager, 
Operating  Engineers  National  Hazmat 
Program,  Operating  Engineers,  Beaver, 
West  Virginia. 
J.  Dan  McCausland,  Consultant  and 
Director,  Worker  Safety  and  Human 
Resources,  American  Meat  Institute, 
Madison,  Wisconsin. 
Audrey  Nelson,  Ph.D.,  RN,  Center 
Director  for  VHA  Patient  Safety 
Center  of  Inquiry,  Suncoast 
Development  Research  Evaluation 
Research  Center  on  Safe  Patient 
Transitions,  Tampa,  Florida. 
Li  da  Orta-Anes,  Ph.D.,  Associate 
Professor,  Graduate  School  of  Public 
Health,  University  of  Puerto  Rico,  San 
Juan,  Puerto  Rico. 
Roxanne  Rivera,  President  and  CEO, 
PMR  Construction  Services,  Inc., 
Albuquerque,  New  Mexico. 
W.  Corey  Thompson,  National  Safety 
and  Health  Specialist,  American 


Postal  Workers  Union,  Washington, 

DC. 
Richard  Wyatt,  Ph.D.,  Associate 

Director,  Aon  Ergonomic  Services, 

Huntsville,  Alabama. 
.  These  individuals  represent  a  broad 
range  of  interests,  knowledge,  and 
experience  in  the  field  of  ergonomics, 
and  the  breadth  of  membership  will 
assure  that  the  Committee  will  be  fairly 
balanced  in  terms  of  the  points  of  view 
represented  and  the  functions  to  be 
performed. 

in.  Meeting  Agenda 

The  first  meeting  of  NACE  on  January 
22,  2003,  will  include  an  introduction  of 
the  Committee  members  and  an 
overview  and  brief  histor>'  of  OSHA's 
activities  related  to  ergonomfcs.  The 
meeting  will  also  include  a  discussion 
of  OSHA's  efforts  to  develop  ergonomic 
guidelines,  and  presentations  on 
enforcement,  outreach,  and  research 
issues. 

IV.  Public  Participation 

Written  data,  views,  or  comments  for 
consideration  by  NACE  on  the  various 
agenda  items  listed  above  may  be 
submitted,  preferably  with  copies,  to 
Mary  Ann  Garrahan  at  the  address  listed 
above.  Submissions  received  by  January 
14,  2003  will  be  provided  to  the 
committee  members  for  consideration. 
Requests  to  make  oral  presentations  to 
the  Committee  may  be  granted  if  time 
permits.  Anyone  wishing  to  ihake  an 
oral  presentation  to  the  Committee 
should  notify  Mary  Ann  Garrahan  at  the 
address  noted  above.  The  request 
should  state  the  amount  of  time  desired, 
the  capacity  in  which  the  person  will 
appear,  and  a  brief  outline  of  the 
content  of  the  presentation. 

Persons  with  disabilities  requiring 
special  accommodations  should  contact 
Veneta  Chatman  (telephone:  (202)  693- 
1912;  FAX  (202)  693-1635)  by  January 
14,  2003. 

A  transcript  of  the  meeting  will  be 
available  for  inspection  and  copying  in 
the  OSHA  Technical  Data  Center,  Room 
N-2625  (see  address  section  above) 
telephone:  (202)  693-2350. 

Authority:  This  notice  was  prepared  under 
the  direction  of  John  L.  Henshaw,  Assistant 
Secretary  for  Occupational  Safety  and  Health. 
It  is  issued  under  the  Federal  Advisory 
Committee  Act  (FACA)  (5  U.S.C.  App.  2). 
GSAs  FACA  Regulations  (41  CFR  part  102- 
3).  and  DLMS  3  Chapter  1600. 

Signed  at  Washington,  DC,  this  30th  day  of 
December  2002. 
John  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
(FR  Doc.  03-277  Filed  1-&-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-143] 

Nuclear  Fuel  Services,  Inc.  Notice  of 
Receipt  of  Amendment  Request  and 
Opportunity  To  Request  a  Hearing 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  October  11.  2002,  a  request 
from  Nuclear  Fuel  Services,  Inc..  to 
amend  its  NRC  Special  Nuclear 
Materials  License  SNM-124,  to 
authorize  (1)  processing  operations  in 
the  Blended  Low-Eruiched  Uranium 
Preparation  Facility  (BPF)  and  (2)  minor 
administrative  changes.  The  staff  hereby 
provides  notice  of. the  requestand  issues 
a  notice  of  opportunity  to  request  a 
hearing  on  the  amendment  application. 

The  request  is  the  second  of  three 
license  amendment  requests  planned  to 
support  operations  associated  with 
dowrnblending  and  conversion  of  high- 
enriched  luanium  materials  to  low- 
enriched  uranium  oxides.  NFS  is 
currently  manufacturing  high-eimched 
nuclear  reactor  fuel  at  its  facility  in 
Erwin,  Tennessee.  NFS  is  constructing  a 
new  complex  at  the  Erwin  site  to 
manufacture  low-enriched  nuclear 
reactor  fuel.  NFS  is  requesting  this 
amendment  to  authorize  operations  at 
the  BPF  that  will  prepare  low-enriched 
uranium  solutions  for  use  in  the  new 
complex.  The  BPF  operations  will  be 
conducted  within  the  existing  facility 
because  that  facility  is  cdready 
authorized  to  handle  high-eiuriched 
material.  After  the  high-enriched 
material  is  downblended  and  converted 
to  a  low-enriched  uraniimi  solution,  it 
will  be  transferred  from  the  BPF  to  the 
new  complex. 

The  October  11,  2002,  amendment 
application  contains  an  Integrated 
Safety  Analysis  (ISA)  Summary  for  two 
of  the  eleven  BPF  operations.  By  letter 
dated  October  14,  2002,  NFS  provided 
an  ISA  Smnmary  addressing  the 
remaining  nine  operations  in  the  BPF. 
NFS  excluded  nine  operations  from  the 
amendment  request  because  NRC 
Special  Nuclear  Materials  License 
SNM-124  already  authorizes  these 
operations  in  another  building  and  NFS 
is  relocating  them  to  the  BPF.  By  letter 
dated  October  10,  2002,  NFS  provided 
revisions  to  their  Emergency  Plan  to 
incorporate  BPF  operations.  These  three 
submittals  comprise  the  content  of  the 
license  amendment  application.  NFS 
also  submitted  revisions  to  their 
Fundamental  Nuclear  Material  Control 
(FNMC)  Plan  by  letter  dated  May  24, 
2002,  and  revisions  to  their  Physical 


Safeguards  Plan  by  letter  dated  October 
10,  2002.  The  FNMC  Plan  and  Physical 
Safeguards  Plan  are  being  reviewed 
independently. 

This  application  will  be  reviewed  by 
the  staff  for  conformance  with  10  CFR 
parts  20,  70,  73,  and  74,  using  NUREG- 
1520,  "Standard  Review  Plan  for  the 
Review  of  a  License  Application  for  a 
Fuel  Cycle  Facility"  and  other 
applicable  agency  regulations  and 
guidance.  If  NRC  approves  the  request, 
the  approval  will  be  documented  in  an 
amendment  to  NRC  Special  Nuclear 
Materials  License  SNM-124.  However, 
before  approving  the  request,  NRC  will 
need  to  make  the  findings  required  by 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  NRC  regulations.  These 
findings  will  be  documented  in  a  Safety 
Evaluation  Report  and  either  an 
Environmental  Assessment  (EA)  or  an 
Environmental  Impact  Statement. 

An  EA,  dated  June  28,  2002,  was 
issued  to  support  the  first  amendment 
request  for  this  project  and  may  be 
looked  to  for  additional  information. 

n.  Notice  of  Availability  of  Amendment 
Request 

The  following  dociunents  are 
available  for  public  inspection  and 
copying  at  the  NRC  Public  Document 
Room,  U.S.  Nuclear  Regulatory 
Commission  Headquarters,  Room  O-l- 
F-21, 11555  Rockville  Pike,  Rockville, 
MD  20852,  or  through  the  ADAMS 
computer  system  at  http://www.nrc.gov/ 
reading-rm/ adams.html  using  the 
accession  numbers  listed  below: 

A.  NFS  License  Amendment  Request 
Dated  October  1 1 ,  2002 

1.  Cover  Letter  and  Attachment  1, 
Proposed  Changes  to  License  SNM-124 
(ADAMS  accession  number 
ML022960038). 

2.  Attachment  III,  Non-Proprietary 
Version  of  ISA  Summary,  Part  1  of  2 
(ADAMS  accession  number 

ML02  2960069). 

3.  Attachment  III,  Non-Proprietary 
Version  of  ISA  Simunary,  Part  2  of  2 
(ADAMS  accession  number 
ML023400228). 

B.  ISA  Summary  for  BPF  Processes 
Dated  October  14,  2002 

1.  Cover  Letter  (ADAMS  accession 
number  ML023080301). 

2.  Attachment  II,  Non-Proprietary 
Version  of  ISA  Summary,  Part  1  of  2 
(ADAMS  accession  number 
ML023090025). 

4.  Attachment  II,  Non-Proprietary 
Version  of  ISA  Summary,  Part  2  of  2 
(ADAMS  accession  number 
ML023090170). 


C.  Environmental  Assessment  for  First 
License  Amendment  Dated  June  28, 
2002  (ADAMS  Accession  Number 
ML021790068). 

Attachments  II  and  IV  of  the  NFS 
license  amendment  request  dated 
October  11,  2002,  contain  proprietary 
information  and  are  being  withheld 
from  the  public  pursuant  to  10  CFR 
2.790.  Attachment  I  of  the  ISA  Summary 
for  BPF  Processes  dated  October  14, 
2002,  contains  proprietary  information 
and  is  being  withheld  from  the  public 
pursuant  to  10  CFR  2.790.  The  Physical 
Safeguards  Plan  and  the  Fundamental 
Nuclear  Material  Control  Plan  are 
confidential  restricted  data,  as  defined 
in  10  CFR  25.5,  and  are  not  publicly 
available.  In  addition,  the  Emergency 
Plan  Revisions  are  sensitive,  homeland 
seciuity  information,  and  are  not 
publicly  available. 

III.  Notice  of  Opportunity  To  Request  a 
Hearing 

NRC  also  provides  notice  that  this  is 
a  proceeding  on  an  application  for  an 
amendment  of  a  license  falling  within 
the  scope  of  10  CFR  part  2,  subpart  L, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  Pursuant  to 
§  2.1205(a),  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing.  In 
accordance  with  §  2.1205(d),  a  request 
for  hearing  must  be  filed  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register.  The  request  for  a 
hearing  must  be  filed  with  the  Office  of 
the  Secretary,  either: 

A.  By  delivery  to  the  Rulemaking  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852-2738,  between  7:45  a.m.  and  4:15 
p.m..  Federal  workdays;  or 

B.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Rulemaking  and 
Adjudications  Staff.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Govenmient 
offices,  it  is  requested  that  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415- 
1101,  or  by  e-mail  to 
heanngdocket@nrc.gov. 

la  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

A.  The  applicant,  Nuclear  Fuel 
Services,  1205  Banner  Hill  Road,  Erwin, 
Tennessee  37650-9718.  A  copy  of  the 
request  for  hearing  should  also  be  sent 
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to  the  attorney  for  the  licensee,  Daryl 
Shapiro,  c/o  Shaw  Pittman,  L.L.P.,  2300 
N  Street,  NW.,  Washington,  DC  20037; 
and 

B.  The  NRC  staff,  by  delivery  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738, 
between  7:45  a.m.  and  4:15  p.m.. 
Federal  workdays,  or  by  mail  addressed 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Govenunent 
offices,  it  is  requested  that  requests  for 
hearing  be  transmitted  to  the  Office  of 
the  General  Counsel  either  by  means  of 
facsimile  transmission  to  301—415- 
3725,  or  by  e-mail  to 
OGCMailCen  ter@nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

A.  The  interest  of  the  requestor  in  the 
proceeding; 

1.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

2.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

3.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

rv.  Technical  Contact 

For  further  information,  contact  Mary 
T.  |Adams,  Fuel  Cycle  Facilities  Branch, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Mail  Stop  T-8- 
A-33,  Washington,  DC  20555. 
Telephone  (301)  415-7249. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  December,  2002. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Daniel  M.  Gillen, 

Chief.  Fuel  Cycle  Facilities  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  03-264  Filed  1-6-03;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8027-MLA-5  ASLBP  No. 
03-807-01-MLA] 

Sequoyah  Fuels  Corporation; 
Designation  of  Presiding  Officer 

Piusuant  to  delegation  by  the 
Commission,  see  37  FR  28,710  (Dec.  29, 
1972),  and  the  Commission's 
regulations,  see  10  CFR  2.1201,  2.1207, 
notice  is  hereby  given  that  (1)  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  designated  as 
Presiding  Officer  to  rule  on  petitions  for 
leave  to  intervene  and/or  requests  for 
hearing;  and  (2)  upon  making  the 
requisite  findings  in  accordance  with  10 
CFR  2.1205(h),  the  Presiding  Officer 
will  conduct  an  adjudicatory  hearing  in 
the  following  proceeding: 

Sequoyah  Fuels  Corporation,  Gore, 
Oklahoma  (Materials  License  Amendment). 

The  hearing  will  be  conducted 
pursuant  to  10  CFR  part  2,  Subpart  L, 
of  the  Commission's  Regulations, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  requests  for 
hearing  submitted  (1)  on  December  14, 
2002,  by  Citizens  Action  for  Safe 
Energy,  Inc.;  (2)  on  December  16,  2002, 
by  the  State  of  Oklahoma;  (3)  on 
December  16  by  the  Cherokee  Nation; 
and  (4)  by  fifteen  other  Oklahoma 
residents  during  December  2002.  The 
requests  were  filed  in  response  to  a 
notice  of  consideration  of  an 
amendment  request  from  Sequoyah 
Fuels  Corporation  to  possess  byproduct 
material,  as  defined  in  Atomic  Energy 
Act  section  lle.(2),  at  its  Gore, 
Oklahoma  facility  site.  The  notice  and 
opportunity  for  a  hearing  were 
published  in  the  Federal  Register  on 
November  14,  2002  (67  FR  69,048). 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Alan  S.  Rosenthal.  Pursuant  to  the 
provisions  of  10  CFR.  2.722,  2.1209, 
Administrative  Judge  Thomas  D. 
Murphy  has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  emd 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with 
Judges  Rosenthal  and  Murphy  in  ' 
accordance  with  10  CFR  2.1203.  Their 
addresses  are: 

Alan  S.  Rosenthal,  Administrative 
Judge,  Presiding  Officer,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 


Thomas  D.  Murphy,  Administrative 
Judge,  Special  Assistant,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

Issued  at  Rockville,  Maryland,  this  31st 
day  of  December  2002. 
G.  Paul  Bollwerk,  DI, 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  03-263  Filed  1-6-03;  8:45  am) 
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COMMISSION 

Sunshine  Notice 

agency:  Nuclear  Regulatory 
Commission. 

DATES:  Weeks  of  January  6,  13,  20,  27. 
February  3,  10,  2003. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 
Matters  To  Be  Considered: 

Week  of  January  6,  2003 

There  are  no  meetings  scheduled  for 
the  Week  of  January  6,  2003. 

Week  of  January  13,  2003— Tentative 

Tuesday,  January  14,  2003 

10  a.m.    Discussion  of  security  Issues 
(Closed-Ex.  1). 

2  p.m.     Briefing  on  NRC  Lessons 
Learned:  Davis-Besse  Reactor  Vessel 
Head  (RVH)  Degradation  (Public 
Meeting)  (Contact:  Stacey  Rosenberg, 
301-415-1733). 

This  meeting  will  be  webcast  live  at 
the  Web  address — http://www.nrc.gov 

Week  of  January  20,  2003— Tentative 

Thursday,  January  23,  2003 

2  p.m.    Briefing  on  Status  of  Office  of 
Nuclear  Material  Safety  and  Safeguards 
(NMSS)  Programs,  Performance,  and 
Plans — Materials  Safety  (Public 
Meeting)  (Contact:  Claudia  Seelig,  301- 
415-7243) 

This  meeting  will  be  webcast  live  at 
the  Web  address — http://www.nrc.gov 

Week  of  January  27,  2003 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  January  27,  2003. 

Week  of  February  3,  2003— Tentative 

Tuesday,  February  4,  2003 

10  a.m.     Briefing  on  Status  of  Office 
of  the  Chief  Information  Officer  (OCIO) 
Programs,  Performance,  and  Plans 
(Public  Meeting)  (Contact:  Jackie  Silber, 
301-415-7330) 
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This  meeting  will  be  webcast  live  at 
the  Web  address — http://www.nrc.gov 

Week  of  February  10,  2003— Tentative 

Monday,  February  10,  2003 

10  a.m.     Brieiing  on  Status  of  Office 
of  Nuclear  Reactor  Regulation  (NRR) 
Programs,  Performance,  and  Plans 
(Public  Meeting)  (Contact:  Michael  Case, 
301-415-1275) 

This  meeting  will  be  webcast  live  at 
the  web  address — http^[//www.nrc.gov 

Tuesday,  February  11,  2003 

10  a.m.     Briefing  on  Status  of  Office 
of  the  Chief  Financial  Officer  (OCFO) 
Programs,  Performance,  and  plans 
(Public  Meeting)  (Contact:  Lars 
Solander,  301-415-6080) 

This  meeting  will  be  webcast  live  at 
the  Web  address — http://www.nrc.gov 

*The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording)— (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
pohcy-making/ schedule. html 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301^15-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dlcvv@nrc.gov. 

Dated:  January  2.  2003.  ' 
David  Louis  Gamberoni, 

Technical  Coordinator.  Office  of  the 

Secretary. 

(FR  Doc.  03-320  Filed  1-3-03;  12:17  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice:  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

\.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 


amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from,  December 
13,  through  December  26,  2002.  The  last 
biweekly  notice  was  published  on 
December  24.  2002  (67  FR  78515). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
diuing  the  notice  period  such  that 
failiue  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportimity  for  a 


hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infi^quently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  The  filing  of  requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  February  6,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
.Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714.^ 
which  is  available  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencyw'ide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-rm/doc- 
coUections/cfr/.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Conunission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 


'  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  January  1.  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714  (d)  and  paragraphs  (d)(1)  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714  (d),  please 
see  67  FR  20884;  April  29.  2002. 
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notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particidarity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  pedtion  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Govenunent  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301—415-3725 
or  by  e-mail  to  OGCMaiICenter@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  ajid  Licensing  Board  that 
the  petition  and/or  request  shoidd  be 
granted  based  upon  a  balancing  of 


factors  specified  in  10  CFR 
2.714{a){l){iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  fi-om  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209,  304-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

Carolina  Power  &■  Light  Company. 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  request: 
November  13,  2002,  as  supplemented 
November  20,  2002 

Description  of  amendment  request: 
The  proposed  amendments  delete 
requirements  from  the  technical 
specificadons  (TS)  and  other  elements 
of  the  licensing  bases  to  maintain  a  Post- 
Accident  Sampling  System  (PASS). 
Licensees  were  generally  required  to 
implement  PASS  upgrades  as  described 
in  NUREG-0737,  "Clarification  of  TMI 
(Three  Mile  Island]  Action  Plan 
Requirements,"  and  Regulatory  Guide 
1.97,  "Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the  TS 
for  nuclear  power  reactors  currently 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  changes  are  based  on  NRC- 
approved  Technical  Specification  Task 
Force  (TSTF)  Standard  Technical 
Specification  Change  Traveler,  TSTF- 
413,  "Elimination  of  Requirements  for  a 
Post-Accident  Sampling  System 
(PASS)."  The  NRC  staff  issued  a  notice 
of  opportunity  for  comment  in  the 
Federal  Register  on  December  27,  2001 
(66  FR  66949),  on  possible  amendments 
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concerning  TSTF-413,  including  a 
model  safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  March  20,  2002  (67  FR 
13027).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
November  13,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1— The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated. 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
rtiitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
ceding  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 


recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2— The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
Previously  Evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radioisotopes  within 
the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3— The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety. 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602. 

NRC  Section  Chief:  Allen  G.  Howe. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Located  in 
Mecklenburg  County,  North  Carolina 

Date  of  amendment  request: 
December  2,  2002. 


Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
for  Administrative  Controls  in  Section 
5.0  concerning  Responsibility,  Unit 
Staff,  Unit  Staff  Qualifications,  and 
Controls  of  the  High  Radiation  Area. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

As  required  by  10  CFR  50.91(a)(1).  this 
analysis  is  provided  to  demonstrate  that  the 
proposed  license  amendment  does  not 
involve  a  significant  hazard. 

Conformance  of  the  proposed  amendment 
to  the  standards  for  a  determination  of  no 
significant  hazards,  as  defined  in  10  CFR 
50.92,  is  shown  in  the  following: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  Implementation  of  this  amendment 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  Approval  of 
this  amendment  will  have  no  effect  on 
accident  probabilities  or  consequences  since 
the  changes  are  purely  administrative  in 
nature. 

(2)  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  Implementation  of  this  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  No  new  accident 
causal  mechanisms  are  created  as  a  result  of 
NRC  approval  of  this  amendment  request.  No 
physical  changes  are  being  made  to  the  plant. 
Therefore,  the  introduction  of  any  new 
accident  scenarios  does  not  exist.  The 
amendment  does  not  impact  any  plant 
systems  that  are  accident  initiators  nor  does 
it  adversely  impact  any  accident  mitigating 
system.  This  amendment  is  purely 
administrative  in  nature. 

(3)  Does  the  proposed  change  involve  a 
significant  reduction  in  margin  of  safety? 

No.  Implementation  of  this  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety.  Margin  of  safety  is  related 
to  the  confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  performance  of 
these  fission  product  barriers  will  not  be 
impacted  by  implementation  of  this 
amendment.  System[s]  and  components  are 
not  affected  and  therefore  are  capable  of 
performing  as  designed.  This  amendment  is 
purely  administrative  nature,  it  will  have  no 
effect  on  any  safety  margins. 

Conclusion. 

Based  on  the  preceding  analysis,  it  is 
concluded  that  the  proposed  license 
amendment  does  not  involve  a  Significant 
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Hazards  Consideration  Finding  as  defined  in 
10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28201-1006. 

JVflC  Section  Chief:  John  A.  Nakoski. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Located  in 
Mecklenburg  County,  North  Carolina 

Date  of  amendment  request: 
December  12,  2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
for  TS  Table  3.3.2-1  Footnote  (c)  to 
correct  an  editorial  error,  TS  3.4.3  is 
revised  to  update  the  Reactor  Coolant 
System  Pressure-Temperature  limits  for 
use  up  to  34  Effective  Full  Power  Years 
(EFPY)  and  TS  3.4.12  is  revised  to 
update  the  Low  Temperature  Over- 
Pressure  limits  for  use  up  to  34  EFPY. 
Associated  changes  are  also  proposed 
for  the  TS  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Duke  has  evaluated  whether  or  not  a 
significant  hazards  consideration  is  involved 
with  the  proposed  amendments  by  focusing 
on  the  three  standards  set  forth  in  10  CFR 
50.92,  "issuance  of  amendment,"  as 
discussed  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  to  the  reactor 
coolant  system  (RCS)  pressure  and 
temperature  (P-T)  limits  and  low 
temperature  overpressure  protection  (LTOP) 
limits  are  developed  utilizing  the 
methodology  of  American  Society  of 
Mechanical  Engineers  (ASME)  Section  XI, 
Appendix  G,  in  conjunction  with  the 
methodology  of  ASME  Code  Case  N-641. 
Usage  of  these  methodologies  provides 
compliance  with  the  underlying  intent  of  10 
CFR  (Part]  50  Appendix  G  and  provides 
operational  limits  established  to  prevent  non- 
ductile  failure  of  the  reactor  vessel.  The  Loss 
of  Coolant  Accident  analysis  and  other 
accident  analyses  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  do  not  assume 


failure  of  the  reactor  vessel.  The  P-T  and 
LTOP  limits  are  not  initiators  or  contributors 
to  accident  analyses  addressed  in  the 
UFSAR.  The  proposed  changes  do  not  alter 
any  assumption  previously  made  in  the 
radiological  consequence  evaluations  nor 
affect  the  mitigation  of  the  radiological 
consequences  of  an  accident  previously 
evaluated.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  changes  to  RCS  P-T  limits  and  LTOP 
limits  are  proposed  to  prevent  non-ductile 
failure  of  the  reactor  vessel.  The  proposed 
changes  do  not  modify  the  RCS  pressure 
boundary,  nor  make  any  physical  changes  to 
the  facility.  The  proposed  changes  do  not 
introduce  any  new  mode  of  system  operation 
or  failure  mechanism.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  are  developed 
utilizing  the  methodology  of  ASME  Section 
XI,  Appendix  G,  in  conjunction  with  the 
methodology  of  ASME  Code  Case  N^61. 
Us^e  of  these  methodologies  provides 
compliance  with  the  underlying  intent  of  10 , 
CFR  [Part]  50  Appendix  G  and  provides 
operational  limits  established  to  prevent  non- 
ductile  failure  of  the  reactor  vessel.  This 
Code  case  constitutes  relaxation  from  the 
current  requirements  of  10  CFR  [Part]  50 
Appendix  G.  The  alternate  methodology 
allowed  by  the  Code  case  is  based  on 
industry  experience  gained  since  the 
inception  of  the  10  CFR  [Part]  50  Appendix 
G  requirements  and  replaces  some 
requirements  that  have  now  been  determined 
to  be  excessively  conservative.  The  more 
appropriate  assumptions  and  provisions 
allowed  by  the  Code  case  maintain  a  margin 
of  safety  that  is  consistent  with  the  intent  of 
10  CFR  [Part]  50  Appendix  G.  Thei;efore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  above,  Duke  concludes  that 
the  proposed  amendments  present  no 
significant  hazards  consideration  under  the 
standards  set  forth  in  10  CFR  50.92(c),  and. 
accordingly,  a  finding  of  "no  significant 
hazards  consideration"  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28201-1006. 


NBC  Section  Chief:  John  A.  Nakoski. 

Entergy  Nuclear  Operations,  Docket  No. 
50-247,  Indian  Point  Nuclear 
Generating  Unit  No.  2,  Westchester  . 
County,  New  York 

Date  of  amendment  request: 
December  12,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Facility  Operating  License  and 
Technical  Specifications  (TSs)  to 
increase  the  licensed  core  thermal 
power  level  to  3114.4  megawatts  (MWt), 
which  is  a  1.4%  increase  above  the 
ciurently  authorized  power  level  of 
3071.4  MWt.  The  proposed  power 
uprate  involves  the  improvement  in  the 
core  power  uncertainty  allowance 
originally  required  for  the  emergency 
core  cooling  system  (ECCS)  evaluations 
performed  in  accordance  with 
Appendix  K,  "ECCS  Evaluation 
Models,"  to  Part  50  of  Title  10  of  the 
Code  of  Federal  Regulations.  In 
addition,  changes  would  be  made  in  TS 
Sections  1.1,  2.1,  2.3,  3.1,  3.4,  6.9,  and 
the  applicable  TS  Bases  would  be 
revised  to  account  for  the  change  in 
power  level. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  prop'osed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  1.4%  increase  in  maximum 
core  thermal  power  is  based  on  the  use  of 
instrumentation  that  supports  a  reduction  in 
the  measurement  uncertainty  value  assumed 
in  certain  safety  analyses.  The  affected 
analyses  now  use  an  uncertainty  value  of  2%  ■ 
which  was  required  by  10  CFR  [Part]  50 
Appendix  K  at  the  time  that  the  plant  was 
originally  licensed.  At  that  time, 
measurement  of  feedwater  fiowrate  in  the 
plant  secondary  side  used  differential 
pressure-type  flow  Venturis.  The  plant 
secondary  side  thermal  calorim^tric  is  used 
to  determine  reactor  thermal  power.  A  June 
,  2000  revision  to  10  CFR  (Part)  50  Appendix 
K  permitted  the  use  of  lower  uncertainty 
values  in  the  affected  analyses,  if  the  reduced 
value  can  be  justified.  Entergy  Nuclear 
Operations  (ENO)  has  implemented  the  use^ 
of  Caldon,  Inc.  Leading  Edge  Flowmeter 
(LEFM)  technology  to  measure  feedwater 
fiowrate.  The  LEFM  measures  fluid  velocity 
by  measuring  the  transit  time  of  ultrasonic 
pulses  introduced  into  the  fluid  stream.  The 
LEFM  Check  System  implemented  at  Indian 
Point  2  has  a  demonstrated  measurement 
accuracy  of  0.6%.  Based  on  this 
measurement  accuracy,  the  licensed  thermal 
power  can  be  increased  1.4%  by  reducing  the 
assumed  uncertainty  used  in  safety  analyses 
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with  respect  to  core  thermal  power  from 
2.0%  to  0.6%.  This  results  in  a  net  increase 
in  licensed  reactor  core  thermal  power;  from 
3071.4  MWt  to  3114.4  MWt.  The  LEFM  and 
the  flow  venturi  instrumentation  are  used  to 
collect  data  and  there  is  no  automatic 
initiation  function  performed  by  this 
instrumentation.  Use  of  the  LEFM 
instrumentation  is  therefore  not  an  accident 
initiator  and  does  not  increase  the  probability 
of  occurrence  of  an  existing  analyzed 
accident.  Also,  the  LEFM  instrumentation 
and  the  venturi  instrumentation  do  not 
mitigate  accidents  so  that  the  consequences 
of  previously  analyzed  accidents  are  not 
increased. 

Analyses  and  evaluations  associated  with 
the  proposed  change  to  core  thermal  power 
kave  demonstrated  that  applicable 
acceptance  criteria  for  plant  systems, 
components,  and  analyses  (including  the 
Final  Safety  Analysis  Report  [FSAR]  Chapter 
14  safety  analyses)  will  continue  to  be  met 
for  the  proposed  1.4%  increase  in  licensed 
core  thermal  power  for  Indian  Point  2.  The 
subject  increase  in  core  thermal  power  will 
not  result  in  conditions  that  could  adversely 
affect  the  integrity  (material,  design,  and 
construction  standards)  or  the  operational 
performance  of  any  potentially  affected 
system,  component  or  analysis.  Therefore, 
the  probability  of  an  accident  previously 
evaluated  is  not  affected  by  this  change.  The 
subject  increase  in  core  thermal  power  will 
not  adversely  affect  the  ability  of  any  safety- 
related  system  to  meet  its  intended  safety 
fupction.  Further,  the  radiological  dose 
evaluations  in  support  «f  this  power  uprate 
effort  show  that  the  current  FSAR  Chapter  14 
radiological  analyses  are  unaffected,  and  that 
the  current  dose  analyses  of  record  bound 
plant  operation  with  the  subject  increase  in 
licensed  core  thermal  power  level. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  license  amendment 
increases  the  maximum  allowed  core  thermal 
power  through  the  use  of  feedwater  flow 
instrumentation  that  supports  a  reduction  in 
the  measurement  uncertainty  assumed  in 
certain  safety  analyses.  The  LEFM  Check 
System  instrumentation  has  greater 
measurement  accuracy  than  the  differential 
pressure-type  flow  venturi  instrumentation 
that  was  originally  used  so  that  the 
measurement  uncertainty  assumed  in  certain 
analyses  can  be  correspondingly  reduced. 
Both  the  venturi  and  LEFM  flow 
instrumentation  provide  data  that  is  used  by 
plant  operators  to  monitor  the  thermal  output 
of  the  plant.  The  instrumentation  does  not 
perform  an  automatic  actuation  function  and 
there  are  no  output  signals  to  plant  safety 
systems  or  control  systems.  Therefore, 
instrumentation  malfunction  or  failure  does 
not  introduce  new  accident  scenarios  or 
equipment  failure  mechanisms.  Operation, 
maintenance,  or  failure  of  either 
instrumentation  system  does  not  have  an 


adverse  effect  on  safety-related  systems  or 
any  structures,  systems,  and  components 
required  for  transient  or  accident  mitigation. 

Operating  the  plant  at  a  new  maximum 
core  thermal  power  of  31 14.4  MWt,  which  is 
1.4%  greater  than  the  current  maximum  of 
3071.4  MWt,  is  bounded  by  existing  or 
updated  analyses  which  demonstrate  that 
established  limits  and  acceptance  criteria 
continue  to  be  met.  Operating  at  the  new 
power  level  does  not  create  new  or  different 
accident  initiators  and  existing  credible 
malfunctions  are  bounded  by  existing  or 
updated  analyses  or  evaluations. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  evaluations  and  analyses  associated 
with  the  proposed  increase  in  maximum  core 
thermal  power  demonstrate  that  applicable 
acceptance  criteria  will  continue  to  be  met. 
The  existing  licensed  maximum  core  thermal 
power  level  incorporates  a  2%  measurement 
uncertainty  for  the  analysis  of  loss-of- 
coolant-accidents  as  originally  required  by 
Appendix  K  of  10  CFR  [Part]  50.  The 
regulations  have  subsequently  been  revised 
to  allow  the  option  of  justifying  smaller 
measurement  uncertainties  by  using  more 
accurate  instrumentation  to  calculate  reactor 
thermal  power.  Certain  analyses  that  already 
assume  a  bounding  core  power  level  because 
of  the  2%  measurement  uncertainty  are  not 
changed  as  a  result  of  the  proposed  increase 
in  core  thermal  power.  Use  of  the  LEFM 
instrumentation  with  improved  measurement 
accuracy  supports  the  use  of  a  smaller 
measurement  uncertainty  assumption  in  the 
safely  analy.ses.  Other  analyses  were  updated 
or  evaluations  were  performed  to 
demonstrate  that  nuclear  steam  supply  and 
balance-of-plant  systems  and  components 
will  continue  to  perform,  under  normal  and 
credible  transient  conditions,  within 
established  limits. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  Fulton, 
Assistant  General  Coimsel,  Entergy 
Nuclear  Operations,  Inc.,  440  Hamilton 
Avenue,  White  Plains,  NY  10601. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Exelon  Generation  Company,  LLC, 
Docket  No.  50-353,  Limerick  Generating 
Station,  Unit  2,  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request: 
November  21,  2002. 

Description  of  amendment  request: 
Exelon  Generation  Company,  LLC,  the 


licensee,  is  proposing  a  change  to  the 
Limerick  Generating  Station  (LGS),  Unit 
2,  Technical  Specifications  (TSs) 
contained  in  Appendix  A  to  the 
Operating  License.  This  proposed 
change  will  revise  the  TS  section  on 
safety  limits  to  incorporate  revised 
safety  limit  minimum  critical  power 
ratios  (SLMCPRs)  due  to  the  cycle- 
specific  analysis  performed  by  Global 
Nuclear  Fuel  for  LGS,  Unit  2,  Cycle  8. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration,  Which  is  presented 
below: 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
pBobability  or  consequences  of  an  accident 
previously  evaluated. 

The  derivation  of  the  cycle  specific  Safety 
Limit  Minimum  Critical  Power  Ratios 
(SLMCPRs)  for  incorporation  into  the 
Technical  Specifications  (TS),  and  their  use 
to  determine  cycle  specific  thermal  limits, 
has  been  performed  using  the  methodology 
discussed  in  "General  Electric  Standard 
Application  for  Reactor  Fuel,"  NEDE-24011- 
P-A-14  (GESTAR-H),  and  U.S.  Supplement, 
NEDE-24011-P-A-14-US,  June,  2000,  which 
incorporates  Amendment  25.  Amendment  25 
was  approved  by  the  NRC  [Nuclear 
Regulatory  Commission)  in  a  March  11,  1999 
safety  evaluation  report. 

The  basis  of  the  SLMCPR  calculation  is  to 
ensure  that  greater  than  99.9%  of  all  fuel  rods 
in  the  core  avoid  transition  boiling  if  the 
limit  is  not  violated.  The  new  SLMCPRs 
preserve  the  existing  margin  to  transition 
boiling.  The  GE-14  fuel  is  in  compliance 
with  Amendment  22  to  "General  Electric 
Standard  Application  for  Reactor  Fuel," 
NEDE-24011-P-A-14  (GESTAR-II),  and  U.S. 
Supplement,  NEDE-24011-P-A-14-US, 
)une,  2000,  which  provides  the  fuel  licensing 
acceptance  criteria.  The  probability  of  fuel  , 
damage  will  not  be  increased  as  a  result  of 
this  change.  Therefore,  the  proposed  TS 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2,  The  proposed  TS  cbange  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  SLMCPR  is  a  TS  numerical  value, 
calculated  to  ensure  that  transition  boiling 
does  not  occur  in  99.9%  of  all  fuel  rods  in 
the  core  if  the  limit  is  not  violated.  The  new 
SLMCPRs  are  calculated  using  NRC  approved 
methodology  discussed  in  "General  Electric 
Standard  Application  for  Reactor  Fuel," 
NEDE-24011-P-A-14  (GESTAR-II),  and  U.S. 
Supplement,  NEDE-24011-P-A-14-US, 
June,  2000,  which  incorporates  Amendment 
25.  Additionally,  the  GE-14  fuel  is  in 
compliance  with  Amendment  22  to  "General 
Electric  Standard  Application  for  Reactor 
Fuel,"  NEDE-24011-P-A-14  (GESTAR-II), 
and  U.S.  Supplement,  NEDE-2401 1-P-A- 
14-US,  June  2000,  which  provides  the  fuel 
licensing  acceptance  criteria.  The  SLMCPR  is 
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not  an  accident  initiator,  and  its  revision  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
Safety. 

-  There  is  no  significant  reduction  in  the  * 
margin  of  safety  previously  approved  by  the 
NRC  as  a  result  of  the  proposed  change  to  the 
SLMCPRs,  which  includes  the  use  of  GE-14 
fuel.  The  new  SLMCPRs  are  calculated  using 
methodology  discussed  in  "General  Electric 
Standard  Application  for  Reactor  Fuel," 
NEDE-24011-P-A-14  (GESTAR-II),  and  U.S. 
Supplement,  NEDE-24011-P-A-14-US, 
June,  2000,  which  incorporates  Amendment 
25.  The  SLMCPRs  ensure  that  greater  than 
99.9%  of  all  fuel  rods  in  the  core  will  avoid 
transition  boiling  if  the  limit  is  not  violated 
when  all  uncertainties  are  considered, 
thereby  preserving  the  fuel  cladding 
Integrity.  Therefore,  the  proposed  TS  change 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety  previously  approved  by  the 
NRC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward 
Cullen,  Vice  President  &  General 
Counsel,  Exelon  Generation  Company, 
LLC,  300  Exelon  Way,  Kennett  Square, 
PA  19348. 

NRC  Section  Chief:  James  W. 
Andersen. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-352  and  50^353, 
Limerick  Generating  Station,  Units  1 
and  2,  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request: 
November  26,  2002. 

Description  of  amendment  request: 
The  proposed  amendments  revise 
Technical  Specification  (TS)  3.1.3.1, 
Control  Rod  Operability,"  by  adding 
required  actions  for  scram  discharge 
volume  (SDV)  vent  and  drain  valves  to 
align  with  those  in  NUREG-1433, 
"Standard  Technical  Specification, 
General  Electric  Plants,  BWR/4," 
Revision  2.  Additionally,  modifications 
are  proposed  to  change  TS  3.6.3, 
"Primary  Containment  Isolation 
Valves,"  to  clarify  the  relationship 
between  TS  3.1.3.1  and  TS  3.6.3 
regarding  SDV  vent  and  drain  valve. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  scram  discharge  volume  (SDV)  and 
control  rod  drive  (CRD)  system,  including  the 
associated  SDV  vent  and  drain  isolation 
valves,  are  not  initiators  to  any  accident 
sequence  analyzed  in  the  Updated  Final 
Safety  Analysis  Report  (UFSAR).  Operation 
in  accordance  with  the  proposed  Technical 
Specification  (TS)  ensures  that  the  SDV  and 
control  rods  are  capable  of  performing  their 
function  as  described  in  the  UFSAR; 
therefore,  the  mitigative  functions  supported 
by  the  SDV  and  control  rods  will  continue  to 
provide  the  protection  assumed  by  the 
analysis.  The  addition  of  specific  TS  actions 
to  be  taken  for  inoperable  SDV  vent  or  drain 
isolation  valves  will  not  challenge  the  ability 
of  the  SDV  and  control  rods  to  perform  their 
design  function.  Appropriate  monitoring  and 
maintenance,  consistent  with  industry 
standards,  will  continue  to  be  performed.  In 
addition,  the  CRD  system  including  the  SDV 
isolation  valves  is  within  the  scope  of  10  CFR 
50.65,  'Requirements  for  monitoring  the 
effectiveness  of  maintenance  at  nuclear 
power  plants,"  which  will  ensure  the  control 
of  maintenance  activities  associated  with  the 
CRD  system  and  SDV  isolation  valves. 

Under  the  proposed  TS  changes,  the  SDV 
vent  and  drain  lines  may  be  unisolated  under 
administrative  control.  This  allows  any 
accumulated,  water  in  the  line  to  be  drained, 
to  preclude  a  reactor  scram  on  SDV  high 
level.  This  is  acceptable  since  the 
administrative  controls  ensure  the  valve  can 
be  closed  quickly,  by  a  dedicated  operator,  if 
a  scram  occurs  with  the  valve  open.  The  8- 
hour  allowable  outage  time  to  isolate  the  line 
is  based  on  the  low  probability  of  a  scram 
occurring  while  the  line  is  not  isolated  and 
unlikelihood  of  significant  CRD  seal  leakage. 

The  proposed  changes  do  not  involve  any 
physical  change  to  structures,  systems,  or 
components  (SSCs)  and  do  not  alter  the 
method  of  operation  or  control  of  SSCs.  The 
current  assumptions  in  the  safety  analysis 
regarding  accident  initiators  and  mitigation 
of  accidents  are  unaffected  by  these  proposed 
,  changes.  No  additional  failure  modes  or 
mechanisms  are  being  introduced  and  the 
likelihood  of  previously  analyzed  failures 
remains  unchanged. 

The  integrity  of  fission  product  barriers, 
plant  configuration,  and  operating 
procedures  as  described  in  the  UFSAR  will 
not  be  affected  by  these  proposed  changes. 
Therefore,  the  consequences  of  previously 
analyzed  accidents  will  not  increase  because 
of  these  proposed  changes. 

Based  on  the  above  discussion,  the 
proposed  TS  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant.  No  new 
equipment  is  being  introduced,  and  installed 
equipment  is  not  being  operated  in  a  new  or 
different  manner.  There  are  no  setpoints,  at 


which  protective  or  mitigative  actions  are 
initiated,  affected  by  these  proposed  changes. 
These  proposed  changes  will  not  alter  the 
manner  in  which  equipment  operation  is 
initiated,  nor  will  the  function  demands  on 
credited  equipment  be  changed.  Any 
alteration  in  procedures  will  continue  to 
ensure  that  the  plant  remains  witjiin 
analyzed  limits,  and  no  change  is  required  to 
the  procedures  relied  upon  to  respond  to  an 
off-normal  event  as  described  in  the  UFSAR. 
As  such,  no  new  failure  modes  are  being 
introduced.  The  changes  do  not  alter 
assumptions  made  in  the  safety  analysis  and 
licensing  basis. 

Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safely. 

The  margin  of  safety  is  established  through 
equipment  design,  operating  parameters,  and 
the  setpoints  at  which  automatic  actions  are 
initiated.  The  proposed  changes  are 
acceptable  because  the  operabilityof  the  SDV 
and  SDV  isolation  valves  is  unaffected,  there 
is  no  detrimental  impact  on  any  equipment 
design  parameter,  and  the  plant  will  still  be 
required  to  operate  within  assumed 
conditions.  Operation  in  accordance  with  the 
proposed  TS  ensures  that  the  SDV  and 
control  rods  are  capable  of  performing  their 
functions  as  described  in  the  UFSAR. 
Therefore,  the  support  of  the  SDV  and 
control  rods  in  the  plant  response  f6 
,  analyzed  events  will  continue  to  provide  the 
margins  of  safely  assumed  by  the  analysis. 
The  additions  to  TS  for  inoperable  SDV  vent 
and  drain  isolation  valves  will  not  challenge 
the  ability  of  the  SDV  or  control  rods  to 
perform  their  design  function.  Appropriate 
monitoring  and  maintenance,  consistent  with 
industry  standards,  will  continue  to  be 
performed.  In  addition.  CRD  system, 
including  the  SDV  vent  and  drain  isolation 
valves,  are  within  the  scope  of  10  CFR  50.65, 
"Requirements  for  monitoring  the 
effectiveness  of  maintenance  at  nuclear 
power  plants. "  which  will  ensure  the  control 
of  maintenance  activities  a.ssociated  with  the 
CRD  system.  This  provides  sufficient 
management  control  of  the  requirements  that 
assure  the  control  rods  and  CRD  system  are 
maintained  in  a  highly  reliable  condition. 
Although  there  is  an  increase  in  allowable 
outage  time,  this  increase  was  evaluated  and 
determined  not  to  be  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  TS  Actions  foi;  inoperable 
SDV  vent  and  drain  isolation  valves  are 
rea.sonable  and  consistent  with  approved 
standards,  guidance  and  regulations. 
Based  on  the  above  discussion,  the 
proposed  TS  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significcmt  hazards  consideration.    , 
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Attorney  for  licensee:  Mr.  Edward 
CuUen,  Vice  President  &  General 
Counsel,  Exelon  Generation  Company, 
LLC,  300  Exelon  Way,  Kennett  Square, 
PA  19348. 

NRC  Section  Chief:  James  W. 
Andersen. 

FirstEnergy  Nuclear  Operating 
Company.  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  June  4, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS) 
Surveillance  Requirement  (SR)  4.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation, 
following  a  missed  surveillance.  The 
delay  period  would  be  extended  from 
"*   *   *  up  to  24  hoiu"s  to  permit 
completion  of  the  surveillance  when  the 
allowable  (equipment  inoperability) 
outage  time  limits  of  the  ACTION 
requirements  are  less  than  24  hours"  to 
"*   *   *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
4.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours,  and  the  risk 
impact  shall  be  managed."  The 
proposed  amendment  is  consistent  with 
TS  Task  Force  traveler  TSTF-358, 
which  has  been  approved  by  the 
Nuclear  Regulatory  Commission  (NRC). 
The  TS  Bases  will  be  revised  under  the 
licensee's  existing  TS  Bases  control 
program  to  be  consistent  with  the  bases 
for  TSTF-358. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  June  14,  2001  (66  FR  32400), 
on  possible  amendments  concerning 
jnissed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714).  The  licensee  reviewed  the 
model  NSHC  presented  in  the  Federal 
Register  and  concluded  that  it  is 
applicable  to  Davis-Besse.  The  model 
NSHC  determination  was  incorporated 
by  reference  into  its  application  dated 
June  4,  2002,  to  satisfy  the  requirements 
of  10  CFR  50.91U).  and  is  presented 
below: 


Criterion  1 — The  Proposed  Change  Does 
Not  Involve  a  SigniHcant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated. 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
signiPicantly  increased.  The  equipment  being 
tested  is  still  required  to  l>e  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2^The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Previously  Evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety. 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
signiHcant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  [Limiting  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 


manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appecus  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation,  76  South  Main  Street, 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-A40,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio 

Date  of  amendment  request: 
December  9,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  utilizes  the 
Alternate  Source  Term  radiological 
calculations  to  update  the  design  basis 
analysis  in  the  Updated  Safety  Analysis 
Report  for  the  Fuel  Handling  Accident. 
Regulatory  Guide  1.183,  "Alternative 
Radiological  Source  Terms  for 
Evaluating  Design  Basis  Accidents  at 
Nuclear  Power  Reactors,"  was  utilized 
in  the  development  of  the  proposed 
amendment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  This  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  involves 
implementation  of  the  Alternative  Source 
Term  for  the  Fuel  Handling  Accident  at  the 
Perry  Nuclear  Power  Plant  (PNPP).  There  are 
no  physical  design  modifications  to  the  plant 
associated  with  the  proposed  amendment. 
The  revised  calculations  do  not  impact  the 
initiators  of  a  Fuel  Handling  Accident  in  any 
way.  They  also  do  not  impact  the  initiators 
for  any  other  design  basis  events.  Therefore, 
because  design  basis  accident  initiators  are 
not  being  altered  by  adoption  of  the 
Alternative  Source  Term  analyses,  the 
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probability  of  an  accident  previously 
evaluated  is  not  affected. 

With  respect  to  consequences,  the  only 
previously  evaluated  accident  that  could  be 
affected  is  the  Fuel  Handling  Accident.  The 
Alternative  Source  Term  is  an  input  to 
calculations  used  to  evaluate  the 
consequences  of  an  accident,  and  does  not  by 
itself  affect  the  plant  response,  or  the  actual 
pathway  of  the  radiation  released  from  the 
fuel.  It  does  however,  better  represent  the 
physical  characteristics  of  the  release,  so  that 
appropriate  mitigation  techniques  may  be 
applied.  For  the  Fuel  Handling  Accident,  the 
AST  analyses  demonstrate  acceptable  doses, 
within  regulatory  limits,  after  24  hours  of 
radiological  decay,  without  credit  for 
Containment/Fuel  Handling  Building 
integrity,  filtration  system  operability,  or 
Control  Room  automatic  isolation.  Therefore, 
the  consequences  of  an  accident  previously 
evaluated  are  not  significantly  increased. 

Based  on  the  above  conclusions,  this 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  This  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  does  not  involve 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed 
and  there  are  no  physical  modifications  to 
existing  equipment  associated  with  the 
proposed  changes).  Also,  no  changes  are 
proposed  to  the  methods  governing  plant/ 
system  operation  during  handling  of  recently 
irradiated  fuel,  so  no  new  initiators  or 
precursors  of  a  new  or  different  kind  of 
accident  are  created.  New  equipment  oT 
personnel  failure  modes  that  might  initiate  a 
new  type  of  accident  are  not  created  as  a 
result  of  the  proposed  amendment. 

Thus,  this  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  This  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendment  is  associated 
with  the  implementation  of  a  new  licensing 
•basis  for  PNPP  Fuel  Handling  Accidents. 
Approval  of  the  change  from  the  original 
source  term  to  a  new  source  term  taken  bom 
Regulatory  Guide  1.183  is  being  requested. 
The  results  of  the  accident  analyses,  revised 
in  support  of  the  proposed  license 
amendment,  are  subject  to  revised  acceptance 
criteria.  The  analyses  have  been  performed 
using  conservative  methodologies,  as 
specified  in  Regulatory  Guide  1.183.  Safety 
margins  have  been  evaluated  and  emalytical 
conservatism  has  been  utilized  to  ensure  that 
the  analyses  adequately  bound  the  postulated 
limiting  event  scenario.  The  dose 
consequences  of  the  limiting  Fuel  Handling 
Accident  remains  within  the  acceptance 
criteria  presented  in  10  CFR  50.67,  "Accident 
Source  Term,"  and  Regulatory  Guide  1.183. 

The  proposed  changes  continue  to  ensure 
that  the  doses  at  the  exclusion  area  and  low    , 
population  zone  boundaries,  as  well  as  the 
Control  Room,  are  within  corresponding 


regulatory  limits.  For  the  Fuel  Handling 
Accident,  Regulatory  Guide  1.183 
conservatively  sets  the  Exclusion  Area 
Boundary  (EAB)  and  Low  Population  Zone 
(LPZ)  limits  below  the  10  CFR  50.67  limit, 
and  sets  the  Control  Room  limit  consistent 
with  10  CFR  50.67. 

Since  the  proposed  amendment  continues 
to  ensure  the  doses  at  the  EAB,  LPZ  and 
Control  Room  are  within  corresponding 
regulatory  limits,  the  proposed  license 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation,  76  South  Main  Street, 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  amendment  request:  October 
23, 2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Crystal  River  Unit  3  Improved  Technical 
Specifications  (ITS)  4.2.1,  "Fuel 
Assemblies,"  and  ITS  4.2.2,  "Control 
Rods,"  to  permit  the  use  of  Framatome 
ANP  M5  advanced  alloy  for  fuel  rod 
cladding  and  fuel  assembly  structiu-al 
components. 

Rasis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Florida  Power  Corporation  (FPC)  has 
evaluated  the  proposed  License  Amendment 
Request  (LAR),  which  consists  of  the 
identified  Technical  Specification  changes 
and  exemption  requests,  against  the  criteria 
of  10  CFR  50.92(c).  The  Technical 
Specification  changes  are  categorized  as 
follows: 

1.  Modification  of  Section  4.2.1,  DESIGN 
FEATURES,  Fuel  Assemblies,  and  to  inclu«le 
the  M5  advanced  alloy  for  fuel  rod  cladding 
and  fuel  assembly  structural  materiaU-l 

2.  Removal  of  design  information  such  as 
maximum  fuel  enrichment,  nominal  active 
fuel  length,  maximum  individual  rod  weight, 
and  details  of  Control  Rod  content.  Adopting 
the  wording  from  the  Standard  ITS. 

3.  Addition  to  ITS  4.2.1  of  the  following 
sentence:  "A  limited  number  of  lead  test 


assemblies  that  have  not  completed 
representative  testing  may  be  placed  in 
nonlimiting  core  regions."  Crystal  River  Unit 
3  does  not  intend  to  load  lead  test  assemblies 
in  the  upcoming  fuel  cycle  (Cycle  14).  This 
sentence  is  being  added  for  consistency  with 
NUREG  1430,  Revision  2. 

FPC  has  concluded  that  this  proposed  LAR 
does  not  involve  a  significant  hazards 
consideration.  The  following  is  a  discussion 
of  how  each  of  the  criteria  is  satisfied. 

(1)  [Does  not]  Ulnvolve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

M.5  advanped  alloy:  Topical  reports  BAW- 
10227P-A,  "Evaluation  of  Advanced 
Cladding  and  Structural  Material  (M5)  in 
PWR  [Pressurized  Water  Reactor]  Reactor 
Fuel,"  February  2000  and  BAW-.10179P-A, 
Revision  4,  "Safety  Criteria  and  Methodology 
for  Acceptable  Cycle  Reload  Analyses," 
March  2001  provide  the  licensing  basis  for 
the  Framatome  ANP  (FRA-ANP)  advanced 
claddingand  structural  material,  designated 
Ms.  The  MS  material  can  be  used  for  fuel  rod 
cladding,  as  well  as  for  fuel  assembly  spacer 
grids,  fuel  rod  end  plugs,  and  fuel  assembly 
guide  and  instrument  tubes.  By  letter  dated 
August  2,  2001  (Reference  4),  the  NRC 
approved  BAW-10179P-A,  Revision  4,  for 
referencing  in  license  applications.  BAW- 
10179P-A,  Revision  4  incorporates  BAW- 
10227P-A.  The  M5  material  was  shown  in 
these  documents  to  have  equivalent  or 
superior  properties  to  the  current  Zircaloy-4 
material.  The  cladding  itself  is  not  an 
accident  initiator  and  does  not  affect  accident 
probability.  The  M5  cladding  has  been 
shown  to  meet  all  10  CFR  50.46  design 
criteria  and,  therefore,  will  not  increase  the 
consequences  of  an  accident. 

Removal  of  design  parameters  of  maximum 
fuel  enrichment,  active  fuel  length,  rod 
weight  and  Control  Rod  content:  This  change 
moves  design  features  from  Improved 
Technical  Specifications  (ITS)  to  the  Final 
Safety  Analysis  Report  (FSAR)  and  other 
design  documents  and  analyses.  The 
Framatome  ANP  enhanced  fuel  design  will 
involve  increased  rod  weight  and  active  fuel 
length.  The  approved  Framatome  ANP 
topical  report.  BAW-10179P-A,  "Safety 
Criteria  and  Methodology  for  Acceptable 
Cycle  Reload  Analyses,"  will  continue  to  be 
used  to  ensure  that  the  required  safety  limits 
for  the  fuel  are  satisfied.  Therefore,  the 
relocation  of  design  information  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Addition  of  a  limited  number  of  lead  test 
assemblies:  This  change  is  administrative  in 
nature  and  is  proposed  for  consistency  with 
the  ITS  standard.  Crystal  River  Unit  3  does 
not  intend  to  load  lead  test  assemblies  in  the 
upcoming  fuel  cycle.  When  lead  test 
assemblies  are  to  be  loaded,  the  approved 
Framatome  ANP  topical  report  BAW- 
10179P-A  will  be  used  to  ensure  that  all 
applicable  limits  of  the  safety  analysis  are 
met  and  that  the  lead  test  assemblies  are 
placed  in  nonlimiting  core  locations. 
Applicable  mixed  core  penalties  and  core 
operating  limits  will  be  developed  and 
applied.  Therefore,  use  of  lead  test 
assemblies  will  ftot  involve  a  significant 
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increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  [Does  not]  (c|reate  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

M5  advanced  alloy:  Topical  report  BAW- 
10227P-A  demonstrated  that  the  material 
properties  of  the  M5  alloy  are  not 
significantly  different  from  those  of  Zircaloy- 
4.  Therefore.  M5  fuel  rod  cladding  and  fuel 
assembly  structural  components  will  perform 
similarly  to  those  fabricated  from  Zircaloy-4, 
thus  precluding  the' possibility  of  the  fuel 
becoming  an  accident  initiator  and  causing  a 
new  or  different  type  of  accident. 

Removal  of  design  parameters  of  maximum 
fuel  Enrichment,  active  fuel  length,  rod 
weight  and  Control  Rod  content:  This  change 
moves  design  features  from  ITS  to  the  FSAR 
and  other  design  documents  and  analyses  or 
adds  consistency  with  the  standard  ITS.  The 
location  of  this  information  doCs  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  approved  FRA-ANP  topical 
report.  BAW-10179P-A  will  continue  to  be 
used  to  ensure  that  the  required  safety  limits 
are  satisfied.  Therefore,  these  changes  do  not 
involve  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Addition  of  a  limited  number  of  lead  test 
assemblies:  This  change  is  administrative  in 
nature  and  it  is  proposed  for  consistency 
with  the  ITS  standard.  Crystal  River  Unit  3 
does  not  intend  to  load  lead  test  assemblies 
in  the  upcoming  fuel  cycle.  When  lead  test 
assemblies  are  to  be  loaded,  they  will  be 
designed  and  manufactured  to  ensure 
compatibility  with  the  co-resident  fuel 
assemblies,  core  internal  structures,  and  fuel 
handling  and  storage  equipment.  The 
approved  Framatome  ANP  topical  report 
BAW-10179P-A  will  be  used  to  ensure  that 
the  lead  lest  assemblies  meet  all  applicable 
limits  of  the  safety  analysis  and  that  the  lead 
test  assemblies  are  placed  in  non-limiting 
core  locations.  Applicable  mixed  core 
penalties  and  core  operating  limits  will  be 
developed  and  applied.  Therefore,  use  of 
lead  test  assemblies  will  not  involve  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

(3)  (Does  not]  [i]nvolve  a  significant 
reduction  in  a  margin  of  safety. 

MS  advanced  alloy:  The  proposed  changes 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety  because  it  has  been 
demonstrated  that  the  material  properties  of 
the  M5  alloy  are  not  significantly  different 
from  those  of  Zircaloy-4.  The  M5  alloy  is 
expected  to  perform  similarly  or  better  [than] 
Zircaloy-4  for  all  normal  operating  and 
accident  scenarios,  including  both  non-LOCA 
[loss-of-coolant  accident]  and  LOCA 
scenarios.  For  LOCA  scenarios,  where  the 
slight  differences  in  M5  material  properties 
relative  to  Zircaloy-4  could  have  some 
impact  on  the  overall  accident  scenario, 
plant-specific  LOCA  analyses  will  be 
performed  prior  to  the  use  of  fuel  assemblies 
with  fuel  rods  or  fuel  assembly  components 
containing  M5.  These  LOCA  analyses, 
required  by  ITS  5.6.2.18,  "Core  Operating 
Limits  Report  (COLR),"  will  demonstrate  that 
all  applicable  margins  of  safety  will  be 
maintained  by  the  use  of  the  M5  alloy. 


Removal  of  design  parameters  of  maximum 
fuel  enrichment,  active  fuel  length,  rod 
weight  and  Control  Rod  content:  Approved 
methodologies  will  be  used  in  the  cycle- 
specific  safety  analysis  to  evaluate  the  use  of 
the  M5  advanced  alloy,  and  account  for 
various  assembly  differences  (various  rod 
weights  and  active  fuel  lengths).  The  location 
of  the  design  information  does  not  affect  the 
margin  of  safety. 

Addition  of  a  limited  number  of  lead  test 
assemblies:  This  change  is  administrative  in 
nature  and  is  proposed  for  consistency  with 
the  ITS  standard.  Crystal  River  Unit  3  does 
not  intend  to  load  lead  test  assemblies  in  the 
upcoming  fuel  cycle.  When  lead  test 
assemblies  are  to  be  loaded,  the  approved 
Framatome  ANP  topical  report  BAW- 
10179P-A  will  be  used  to  ensure  that  all 
applicable  limits  of  the  safety  analysis  are 
met  and  that  the  lead  test  assemblies  are 
placed  in  nonlimiting  core  locations. 
Applicable  mixed  core  penalties  and  core 
operating  limits  will  be  developed  and 
applied.  There  will  be  no  significant 
reduction  in  the  margin  of  safety  when  a 
limited  number  of  lead  test  assemblies  are 
utilized. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  R.  Alexander 
Glenn,  Associate  General  Counsel 
(MAC-BT15A),  Florida  Power 
Corporation,  P.O.  Box  14042.  St. 
Petersburg,  Florida  33733-4042. 

NRC  Section  Chief:  Allen  G.  Howe. 

Florida  Power  and  Light  Company, 
Docket  No.  50-335.  St.  Lucie  Plant.  Unit 
No.  1,  St.  Lucie  County,  Florida 

Date  of  amendment  request: 
November  25,  2002. 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  modify  plant  Technical 
Specifications  (TSs)  and  the  associated 
spent  fuel  pool  (SFP)  criticality  analyses 
to  eliminate  credit  for  the  Boraflex^^"^ 
neutron  absorber  in  SFP  fuel  storage 
racks  and  credit  specific  rules  to  control 
fuel  assembly  positioning  in  the  SFP 
racks.  TS  3.9.11  is  revised  to  add  a 
Limiting  Condition  for  Operation  for  the 
SFP  soluble  boron  concentration  and 
require  periodic  surveillance  of  this 
parameter.  This  submittal  provides 
justification  for  removing  the 
description  of  the  poison  material  in  the 
spent  fuel  racks  from  Section  5  of  the 
Unit  1  TSs,  that  was  requested  to  be 
added  by  the  licensee's  cask  pit  spent     , 
fuel  storage  rack  submittal  dated 
October  23,  2002.  In  addition,  a  new 
SFP  dilution  analysis  was  performed 
that  supports  the  criticality  analysis 


requirement  for  a  minimum  soluble 
boron  concentration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  proposed  amendment  to  eliminate 
reliance  on  BoraflexTw  and  to  credit  SFP 
soluble  boron  for  reactivity  control  in  the 
spent  fuel  pool  storage  racks  was  evaluated 
for  impact  on  the  following  previously 
evaluated  events: 

•  A  fuel  handling  accident  (FHA) 

•  A  fuel  mispositioning  event 

•  A  cask  drop  accident 

•  A  loss  of  spent  fuel  pool  cooling 

The  proposed  amendment  does  not  modify 
the  facility.  A  new  criticality  analysis  credits 
existing  soluble  boron  in  the  SFP  water  and 
specific  fuel  positioning  rules  for  reactivity 
control,  without  requiring  any  physical 
changes  to  the  fuel  storage  racks.  The 
amendment  does  not  change  any  rack 
module  location  or  any  module's  designation 
as  Region  1  or  Region  2  storage.  There  is  no 
significant  increase  in  the  probability  of  a 
fuel  handling  accident  in  the  SFP  that  is 
caused  by  crediting  soluble  boron  and  new 
fuel  positioning  rules,  rather  than  Borafiex'''^, 
for  reactivity  control.  The  probability  of  a 
fuel  handling  accident  is  a  function  of  the 
equipment  design  and  procedures  used  when 
handling  irradiated  fuel.  Neither  of  these 
features  is  affected  when  soluble  boron, 
instead  of  BorafiexTM,  is  credited  for 
reactivity  control  in  the  SFP. 

There  is  no  increase  in  the  probability  of 
an  accidental  fuel  assembly  mispositioning 
when  crediting  the  presence  of  soluble  boron 
in  fuel  pool  water  for  reactivity  control.  Fuel 
assembly  selection  and  manipulation  will 
continue  to  be  controlled  by  approved  fuel 
handling  procedures:  these  procedures 
require  the  identification  of  a  verified  target 
location  prior  to  grappling  the  assembly.  Fuel 
placement  will  be  in  accordance  with  the 
revised  TS. 

There  is  no  increase  in  the  consequences 
of  either  an  FHA  or  an  accidental 
mispositioning  of  a  fuel  assembly  into  the 
SFP  racks.  Consequences  of  a  FHA  are  not 
increased  because  the  proposed  amendment 
does  not  change  the  fuel  fission  product 
inventory,  local  meteorological  conditions,  or 
the  fission  product  partition  factor  provided 
by  fuel  pool  water.  The  consequences  of  an 
accidental  misload  are  not  increased  because 
the  criticality  analysis  demonstrates  that  the 
fuel  array  will  remain  sub-critical,  even  if  the 
po6l  contains  a  boron  concentration  below 
the  minimum  level  required  by  Technical 
Specifications.  The  TS  will  ensure  that  an 
adequate  SFP  soluble  boron  concentration  is 
maintained  for  all  conditions. 

The  proposed  fuel  positioning  rules  do  not 
cause  the  total  radionuclide  inventory 
present  in  the  spent  fuel  pool  to  increase,  or 
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alter  the  type  or  mass  of  casks  that  may  be 
placed  in  the  fuel  pool,  or  alter  any  facet  of 
operation  of  the  spent  fuel  cask  crane.  No 
characteristics  of  the  existing  spent  fuel  cask 
drop  analysis  for  Unit  1  are  affected  by  the 
proposed  fuel  positioning  rules  or  by  credit 
for  soluble  boron.  Therefore,  there  is  no 
increase  in  either  the  probability  or  the 
consequences  of  a  cask  drop  accident  caused 
by  this  change. 

The  proposed  change  does  not  increase 
either  the  probability  or  the  consequences  of 
a  loss  of  normal  SFP  cooling.  The  proposed 
fuel  positioning  rules  do  not  require  any 
interaction  with  the  fuel  pool  cooling  system. 
Credit  for  a  portion  of  the  existing  soluble 
boron  concentration  does  not  change  its 
interaction  with  the  fuel  pool  cooling  system. 
The  ability  to  detect  and  mitigate  a  loss  of 
SFP  cooling  event  is  unchanged,  and  the 
revised  criticality  analysis  considered  the 
effects  of  boiling  in  the  SFP  and  found  them 
acceptable. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fix)m  any  accident 
previously  evaluated? 

No.  The  proposed  change  does  not  modify 
the  physical  plant,  nuclear  fuel,  or  the  design 
function  and  operation  of  the  spent  fuel  pool 
storage  racks  at  St.  Lucie  Unit  1.  A  TS 
controlled  minimum  concentration  of  soluble 
boron  has  always  been  required  in  the  St. 
Lucie  Unit  1  spent  fuel  pool;  as  such,  the 
possibility  of  an  inadvertent  fuel  pool 
dilution  event  has  always  existed.  However, 
the  spent  fuel  pool  dilution  analysis  that 
acxxjmpanies  this  submittal  demonstrates  that 
no  credible  dilution  event  could  increase  fuel 
pool  reactivity  such  that  the  effective  neutron 
multiplication  factor  (ken)  exceeds  0.95. 
Therefore,  implementation  of  credit  for 
soluble  boron  to  control  reactivity  in  the  SFP 
will  not  create  the  possibility  of  a  new  or 
different  type  of  criticality  accident. 

The  limiting  fuel  assembly  mispositioning 
event  does  not  represent  a  new  or  different 
type  of  accident.  The  mispositioning  of  a  fuel 
assembly  within  the  fuel  storage  racks  has 
always  been  possible.  The  locations  of  SFP 
rack  modules  and  the  specific  modules 
assigned  to  each  storage  region  remain 
unchanged;  analysis  results  show  that  the 
storage  racks  remain  subcritical,  with 
substantial  margin,  following  a  worst  case 
fuel  misloading  event.  Therefore,  a  fuel 
assembly  mislead  event  that  involves  new 
fuel  storage  arrangements  required  by  the 
criticality  analysis  does  not  result  in  a  new 
or  different  type  of  criticality  accident. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

(3)  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  reduction  in  a  margin  of 

safety? 

No.  The  revised  fuel  positioning 
requirements  proposed  by  this  license 
amendment  provide  sufficient  safety  margin 


to  ensure  that  the  spent  fuel  pool  storage 
racks  will  always  remain  subcritical.  To 
comply  with  the  requirements  of  10  CFR 
50.68  when  crediting  soluble  boron,  the 
current  TS  reactivity  limit  for  the  fuel  storage 
racks  [i.e..  ken  less  than  or  equal  to  0.95  when 
flooded  with  unborated  water)  will  be 
replaced  with  two  separate  limits  [ken  less 
than  1.0  when  flooded  with  unborated  water, 
and  keiT  less  than  or  equal  to  0.95  when 
flooded  with  water  containing  500  ppm 
boron). 

The  proposed  amendment  maintains  the 
0.95  reactivity  limit  by  a  combination  of 
restrictions  on  fuel  characteristics  and  fuel 
positioning,  storage  cell  geometry  and  by 
crediting  a  portion  of  the  soluble  boron  in  the 
SFP,  rather  than  by  crediting  Boraflex. 

The  proposed  license  amendment  does  not 
reduce  the  margin  of  safety  provided  by  the 
soluble  boron  normally  present  in  fuel  pool 
water;  the  TS  minimum  permissible  boron 
concentration  is  not  decreased.  The  TS 
minimum  required  value  of  1720  ppm  is 
substantially  greater  than  the  500  ppm  value 
required  by  the  updated  criticality  analysis  to 
,  assure  k^ff  remains  =  0.95  for  non-accident 
conditions;  it  is  also  substantially  greater 
than  the  soluble  boron  concentration 
necessary  to  compensate  at  a  95% 
probability,  with  a  95  percent  confidence  for 
the  limiting  postulated  reactivity  anomaly  in 
the  fuel  pool  storage  racks. 

No  credible  dilution  of  the  fuel  pool  can 
result  in  an  SFP  soluble  boron  concentration 
less  than  the  minimum  value  required  by  the 
criticality  analysis.  Therefore,  an  inadvertent 
dilution  event  can  not  challenge  safety 
margins. 

Based  on  these  evaluations  and  the 
supporting  analyses,  operating  the  facility 
with  the  proposed  amendment  does  not 
involve  in  a  significant  reduction  in  any 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Jtmo  Beach,  Florida  33408- 
0420. 

NRC  Section  Chief:  Allen  G.  Howe. 

GPU  Nuclear  Corporation  and  Saxton 
Nuclear  Experimental  Corporation 
(SNEC),  Docket  No.  50-146.  Saxton 
Nuclear  Experimental  Facility  (SNEF), 
Bedford  County,  Pennsylvania 

Date  of  amendment  request:  April  22, 
2002,  as  supplemented  on  December  5« 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
removal  of  the  upper  half  of  the  SNEF 
containment  vessel  and  make  a  change 
to  the  organization  to  add  the  position 
of  Vice-President  GPU  Nuclear 


Oversight  to  reflect  the  merger  of  GPU 
Inc.  and  FirstEnergy  Corp. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  signiBcant  hazards 
consideration,  which  is  presented 
below: 

GPU  Nufclear  has  determined  that 
Technical  Specification  Change  Request  No. 
62  involves  no  significant  hazard 
consideration  as  defined  in  10  CFR  50.92. 

1.  The  proposed  changes  to  the  SNEC 
Technical  Specifications  do  not  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  acadent  or 
matfunction  of  equipment  important  to  safety 
previously  analyzed  in  the  safety  analysis 
report. 

As  described  in  the  change  to  delete 
Technical  Specification  1.1.2,  radiation 
levels  inside  the  Containmetit  Vessel  will  be 
below  that  necessary  to  maintain  the 
Containment  Vessel  as  an  Exclusion  Area. 
Further  as  required  by  modified  Technical 
Specification  2.1.1  ventilation  controls  will 
be  established  to  monitor  and  control  any 
potential  releases  of  airborne  radioactivity 
during  activities  involving  removal  of  the 
upper  dome.  Finally  an  analysis  has  been 
performed  to  determine  the  dose  to  a 
maximally  exposed  individual  due  to  an 
accidental  release  while  cutting  the 
Containment  Vessel.  In  developing  a  source 
term  for  the  event  it  was  assumed  that 
following  the  concrete  removal  process  the 
interior  surfaces  of  the  upper  Containment 
Vessel  dome  was  homogeneously  coated  with 
concrete  dust.  NUREG  1507  "Minimum 
Detectable  Concentrations  with  Typical 
Radiation  Survey  Instruments  for  Various 
Contaminants  and  FieFd  Conditions" 
describes  an  experiment  to  determine  the 
attenuation  effects  due  to  dusty  conditions. 
The  maximum  dust  loading  presented  was 
9.99  mg/cm-  for  soil.  This  value  was 
converted  to  concrete  dust  by  comparing  the 
relative  densities  of  the  material  (1.5  g/cm' 
for  soil  and  2.3  g/cm'  for  concrete)  or  15.3 
mg/cm=.  This  amount  of  dust  coating  the 
,  internal  surfaces  of  the  Containment  Vessel 
dome  (9.05E6  cm=)  results  in  299  pounds  of 
dust  being  left  in  the  Containment  Vessel. 

Table  1  provides  the  mix  of  isotopes 
remaining  at  the  SNEC  Facility  based  on  the 
most  recent  survey  results  and  isotope  decay- 
During  the  removal  operation  a  resuspension 
factor  of  1.9E-2/m  (as  described  in  NUREG/ 
CR  0130  "Technology,  Safety  and  Costs  of 
Decommissioning  a  Reference  Pressurized 
Water  Reactor  Power  Station",  Volume  2, 
page  J-27)  was  selected  to  represent  the 
amount  of  concrete  dust  going  airborne.  This 
parameter  is  about  one  order  of  magnitude 
larger  than  that  used  in  any  other  accident 
analyses  described  in  the  NUREG.  This  entire 
volume  of  dust  was  assumed  to  be  released, 
unfiltered,  directly  to  the  environment. 
An  accident  dispersion  factor  (c/Q)  of 
3.41E-3  sec/m',  was  also  selected  as  it  is  the 
highest,  thus  most  conservative,  value  used 
in  the  SNEC  Facility  Offsite  Dose  Calculation 
Manual  (ODCM).  Additionally  composite 
dose  conversion  factors  were  selected  from 
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Table  5-1  of  EPA  400-R-92-001  "Manual  of 
Protective  Action  Guides  and  Protective 
Guides  for  Nuclear  Incidents"  (US  EPA,  May 
1992). 

Based  on  the  above  a  calculated  dose  of 
3.23E— 4  mrem  to  the  maximally  exposed 
individual  represents  a  conservative  estimate 
for  an  accidental  release.  For  compari-son 
Section  3.1  of  the  SNEC  Facility  USAR 
estimated  the  dose  from  an  unfiltered  release 
due  to  a  material  handling  event  of  1.5  mrem 
to  the  maximally  exposed  individual. 

Thus  this  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  or  malfunction  of  equipment 
important  to  safety  previously  analyzed  in 
the  SNEC  Facility  USAR. 

For  the  portions  of  the  amendment  that 
would  make  a  change  to  the  organization  to 
add  the  position  of  Vice-President  GPU 
Nuclear  Oversight  to  reflect  the  merger  of 
GPU  Inc.  and  FirstEnergy  Corp,  these 
changes  are  administrative  in  nature.  As  such 
they  have  no  effect  on  the  probability  of 
occurrence  or  consequences  of  an  accident  or 
malfunction  of  equipment  important  to 
safety. 

2.  The  proposed  changes  to  the  SNEC 
Technical  Specifications  will  not  create  the 
possibility  for  an  accident  or  malfunction  of 
a  different  type  than  any  previously 
evaluated  in  the  safety  analysis  report. 


As  described  in  the  response  to  item  1 
above,  the  limiting  accidental  release  during 
segmentation  of  the  Containment  Vessel 
dome  involves  the  direct  release  of 
radioactive  material  to  the  environment.  This 
event  is  similar  to  both  a  material  handling 
event  as  described  in  Section  3.1  of  the  SNEC 
Facility  USAR,  and  loss  of  engineering 
controls  during  segmentation  as  described  in 
Section  3.4  of  the  SNEC  Facility  USAR.  Thus 
the  possibility  of  a  new  accident  is  not 
created. 

For  the  portions  of  the  amendment  that 
would  make  a  change  to  the  organization  to 
add  the  position  of  Vice-President  GPU 
Nuclear  Oversight  to  reflect  the  merger  of 
GPU  Inc.  and  FirstEnergy  Corp,  these 
changes  are  administrative  in  nature.  As  such 
they  have  no  effect  on  the  possibility  of  an 
accident  or  malfunction  of  a  different  type. 

3.  The  changes  will  not  involve  a 
significant  reduction  in  the  margin  of  safety 
as  defined  in  the  basis  for  any  technical 
specification  for  SNEC.  The  SNEC  Facility 
Technical  Specifications  do  not  contain  a 
defined  margin  of  safety.  However  the 
implied  margin  of  safety  is  to  protect 
members  of  the  public  from  exposure  to 
radioactive  material. 

At  the  point  in  time  that  these  Technical 
Specifications  would  take  affect  general 
radiation  levels  in  the  SNEC  Facility 
Containment  Vessel  would  be  such  that  the 
Containment  Vessel  could  be  opened  for 


unrestricted  use  as  defined  in  10  CFR 
20.1301.  Additionally  the  dose  to  a 
maximally  exposed  individual  from  an 
accidental  release  during  removal  of  the 
Containment  Vessel  dome  is  several  orders  of 
magnitude  below  that  from  the  limiting 
accidents  defined  in  the  SNEC  Facility 
USAR.  Thus  the  margin  of  safety  is  not 
reduced. 

For  the  portions  of  the  amendment  that 
would  make  a  change  to  the  organization  to 
add  the  position  of  Vice-President  GPU 
Nuclear  Oversight  to  reflect  the  merger  of 
GPU  Inc.  and  FirstEnergy  Corp,  these 
changes  are  administrative  in  nature.  As  such 
they  have  no  effect  on  the  margin  of  safety 
as  defined  in  the  basis  for  any  technical 
specification  for  SNEC. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  licensees  and,  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
detecmine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  the  Licensee:  Ernest  L. 
Blake,  Jr.,  Esquire,  Shaw,  Pittman,  Potts, 
and  Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Program  Director:  William  D. 
Beckner. 


Table  1  .—Maximum  Exposed  Individual  Dose  From  Cutting  the  CV 


Isotope 


CV  con- 
crete activ- 
ity (CI)  per 
table  4.13 

SNEC 
char,  report 


Fraction  re- 
maining as 
dust  (uCi) 


CV  wall 

area 

concetration 

(uCi/m)2 


CVair 

concetration 

(uCi/m)3 


Instanta- 
neous 
release 
rate  (uCi/ 
sec)" 


Concentra- 
tion 
(uCi/cm)3 


DCF'' 


Offsite 

dose 

(mrem) 


Am -241 
Co-60  .. 
Cs-137 
C-14  .... 
Eu-152 

H-3  

Ni-63  ... 
Pu  -  239 
Pu  -  241 
Sr-90  ... 


8.24e  -  05 
4.60e-02 
2.38e  01 
5.74e  -  03 
1.42e-03 
1.29e-01 
3.93e-02 
5.24e  -05 
1.84e-04 
1.59e    04 


Total  ....; 4.60e-01 


4.68e-03 
2.61e-K00  . 
1.35e+01  .. 
3.26e-01 
8.07e  -  02 
7.33e+00  .. 
2.236+00  . 
2.98e-03 
1.05e-02 
9.03e  03 


5.17e-06 
2.89e-03 
1.498-02 
3.60e  -  04 
8.91e-05 
8.10e-03 
2.47e  -  03 
3.29e  -  06 
1.15e-05 
9.98e-06 


2.61  e+01 


9.83e-08.. 
5.49e  05  .. 
2.84e-04  .. 
6.84e-06.. 
1.69e-06  .. 
1.54e  04  .. 
4.69e-05  .. 
6.25e-08  .. 
2.19e-07  .. 
1.90e-07.. 


2.93e-04 
1 .63e  -  01 
8.46e  -  01 
2.04e  -  02 
5.05e  -  03 
4.58e-01 
1 .40e  -  01 
1 .86e  -  04 
6.54e  04 
5.65e  04 


1.63e+00 


9.99e-13 
5.57e  10 
2.88e  -  09 
6.96e-11 
1.72e-11 
1 .56e  09 
4.76e-10 
6.35e-13 
2.23e-12 
1.93e     12 


1.47e+05  . 
7.50e-h01  . 
1.14e+01  . 
6.94e-01 
7.50e+01  . 
2.14e-02 
2.11e+00  . 
1.44^+05  . 
2.75e+03  . 
4.44e+02  . 


1.47e-04 
4.18e-05 
3.28e-05 
4.83e  -  08 
1.29e-06 
3.34e-08 
1.01e-06 
9.17e-05 
6.13e-06 
8.56e  -  07 


2.70e+05 


'  Fraction  remaining  determined  by:  (299  lbs  dust/5.26E6  lbs  total  concrete  in  CV)  x  1 E6  uCi/Ci  x  CV  concrete  activity. 

2  Area  concentration  determined  by  dividing  dust  fraction  remaining  by  9.05E2  m^  (surface  of  CV  shell  being  removed). 

3  Air  concentration  determined  by  multiplying  CV  wall  area  activity  by  1.9E-2/m  (NUREG  0130  resuspension  factor  for  dust  sweeping). 
"Calculated  by  multiplying  CV  air  specific  activity  by  CV  volume  (2.98E3  m^)  instantaneously  released  in  one  second. 

5  Maximum  atmospheric  dispersion  factor  (X/Q)  is  3.41  E-3  sec/m^  at  the  site  boundary  (200  meters)  and  in  Sector  N  per  SNEC  ODCM  Revi- 
sion 5. 
s  Calculated  by  multiplying  X/Q  x  activity  released  in  uCi/sec  x  1e-6  m^/cm^. 
'Per  EPA  400-R-92-001,  Table  5-1.  '  7 


Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuciear  Station. 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  July  10, 
2002. 

Description  of  amendment  request: 
This  proposed  amendment  would 
replace  the  fire  protection  (FP) 
requirements  contained  in  Facility 


Operating  License  (FOL)  Section  2.C.(4) 
with  the  standard  fire  protection  FOL 
condition  recommended  by  Generic 
Letter  86-10,  Section  F,  adapted  to 
Cooper  Nuclear  Station  (CNS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  would  revise  the 
CNS  Operating  License  condition  concerning 
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the  FP  program  and  its  change  process.  It 
does  not  alter  the  FP  requirements  in  the 
FHA  [fire  hazard  analysis]  or  in  the  USAR 
[updated  safety  analysis  report]  including  the 
assumptions  underlying  them.  Neither  does 
it  alter  SSCs  [structures,  systems  or 
components]  relied  on  by  analyses  to 
mitigate  accidents  or  special  events.  Since  it 
does  not  change  any  of  the  FP  requirements 
or  analyses,  this  proposed  ametidment  does 
not  introduce  a  new  initiator  for  any  of  the 
accidents  analyzed  in  the  CNS  USAR  or 
considered  therein.  Because  it  does  not 
specifically  change  any  FP  requirements  or 
mitigating  SSCs,  this  proposed  amendment 
does  not  introduce  a  new  mechanism  for 
degrading  the  mitigating  features  considered 
for  the  accidents  analyzed.  By  introducing  no 
new  accident  initiators  and  no  new 
mechanisms  for  degradation  of  mitigating 
features,  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  is  involved  in  the 
proposed  change.  Therefore,  the  proposed 
change  does  not  result  in  a  significant 
increase  in  radiological  doses  for  any  Design 
Basis  Accident  and  does  not  result  in  a 
significant  increase  in  the  types  or  amounts 
of  any  effluents  that  may  be  released  off-site. 

2.  Do  the  proposed  changes  create  the 
jxjssibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  amendment  does  not 
physically  change  the  fit,  form,  or  function  of 
any  SSC  credited  in  the  accident  analyses  or 
in  the  FHA,  Technical  Requirements  Manual 
(TRM),  or  the  USAR.  The  proposed  change 
does  not  alter  assumptions  or  requirements 
used  in  the  FHA,  TRM,  or  USAR,  nor  does 
it  affect  the  CNS  Fire  Protection  program.  It 
does  not,  therefore,  alter  the  FP  program  or 
affect  the  plant's  ability  to  achieve  and 
maintain  safe  shutdown  in  the  event  of  a  fire, 
and  it  does  not  result  in  a  reduction  in  the 
level  of  fire  protection  of  the  facility.  Because 
it  does  not  change  FP  requirements,  the  FP 
program  or  fire-mitigating  SSCs,  this 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  those  previously  evaluated  for 
CNS. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of  safety? 

The  proposed  aipendment  does  not  alter 
the  design  features  of  the  approved  FP  plan. 
The  proposed  amendment  does  not  alter 
administrative  controls  in  the  CNSpire 
Protection  program  necessary  to  ensure 
required  performance  of  physical  barriers 
during  anticipated  operational  occurrences 
and  postulated  accidents.  The  proposed 
change  does  not  alter  the  NRC  approved  Fire 
Protection  program  as  described  in  FP  SER 
[safety  evaluation  report]  dated  May  23, 

1979,  SER  Supplement  1  dated  November  21, 

1980,  SER  dated  September  21,  1983,  SER 
dated  April  16, 1984,  SER  dated  August  21. 
1985,  SER  dated  April  10,  1986,  SER  dated 
November  7,  1988,  SER  dated  August  15, 
1995.  It  does  not  affect  the  USAR,  the  TRM, 
the  FHA  or  the  commitments  contained 
therein.  It  does  not  physically  change  the  fit, 
form,  or  function  of  any  SSC  credited  in  the 
accident  analyses  or  in  these  documents. 
Because  it  does  not  change  the  requirements. 


plan  or  mitigating  SSCs,  this  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

In  summary,  the  proposed  amendment 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident  or 
creates  the  possibility  of  a  new  or  different 
kind  of  accident  or  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  R. 
McPhail,  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
NE  68602-0499. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County. 
Wisconsin 

Date  of  amendment  request: 
November  22,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Kewaunee  Nuclear  Power  Plant 
(KNPP)  Technical  Specifications  (TS), 
Section  4.6,  "Periodic  Testing  of 
Emergency  Power  System."  This 
proposed  amendment  would  allow 
KNPP  to  inspect  the  diesel  generators 
(DCs)  at  least  once  per  refueling 
frequency  either  while  the  plant  is 
operating  or  during  a  refueling  outage. 
Ciurent  TS  requires  an  inspection 
during  the  refueling  outage  without 
exception.  In  addition,  the  proposed 
amendment  would  allow  KNPP  to  make 
administrative  changes  to  TS  Section 
4.6.  The  proposed  change  provides 
operational  flexiblity  in  the  schedule  of 
maintenance  activities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  DCs  are  accident  mitigating 
equipment,  not  accident  initiating 
equipment.  Consequently,  there  will  be  no 
impact  on  any  accident  probabilities  by  the 
approval  of  the  requested  amendment. 

The  proposed  change  does  not  affect  the 
performance  of  any  equipment  used  to 
mitigate  the  consequences  of  an  analyzed 
accident.  Consequently,  no  analysis 
assumptions  are  violated  and  there  are  no 
adverse  effects  on  the  factors  that  contribute 
to  off-site  or  on-site  dose  as  the  result  of  an 
accident. 


The  format,  typo^aphical,  grammatical, 
and  standardized  naming  convention 
changes  in  addition  to  the  WORD  conversion 
are  administrative  in  nature  and  therefore 
have  no  impact  on  accident  initiators  or  plant 
equipment. 

Based  on  the  above,  the  proposed 
administrative  changes  and  permitting  DG 
inspections  to  be  performed  during  plant 
operation  does  not  involve  a  significanl 
increase  in  the  probabilities  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

•  No  new  accident  mechanisms  would  be 
created  as  a  result  o'f  NRC  approval  of  this 
amendment  request  since  no  changes  are 
being  made  to  the  plant  that  would  introduce 
any  new  accident  mechanisms.  Equipment 
would  be  operated  in  the  same  configurations 
with  the  exception  of  the  mode  in  which  the 
inspection  is  credited.  The  inspection  will' be 
performed  within  the  current  approved 
Technical  Specification  limiting  condition 
for  operation  (LCO).  This  amendment  request 
does  not  impact  any  plant  systems  that  are 
accident  initiators  or  adversely  impact  any 
accident  mitigating  systems. 

The  proposed  administrative  changes  do 
not  involve  any  modifications  to  the  physical 
plant  or  operations.  Administrative  changes 
do  not  contribute  to  accident  initiators  nor  do 
they  produce  a  new  accident  scenario.  Based 
on  the  above,  implementation  of  the 
proposed  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Margin  of  safety  is  related  to  the 
confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  proposed  change  to 
the  inspe(;tion  timing  for  the  DCs  do  not 
affect  the  operability  requirements  for  the 
DCs.  as  verification  of  such  operability  will 
continue  to  be  performed  as  required. 
Continued  verification  of  operability 
supports  the  capability  of  the  DCs  to  perform 
their  required  function  of  providing 
emergency  power  to  plant  equipment  that 
supports  the  fission  product  barriers. 
Consequently,  the  performance  of  these 
fission  product  barriers  will  not  be  impacted 
by  implementation  of  this  license 
amendment  request  and  therefore  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  administrative  changes  do  not  affect 
plant  equipment  or  o|5eration.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety- 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Attorney  for  licensee:  John  H.  O'Neill, 
Jr.,  Esq.,  Shaw  Pittman,  Potts  & 
Trowbridge,  2300  N.  Street,  NW., 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  L.  Raghavan. 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 

1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests:  August 
27,  2002. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  revise  the  term  "minimum 
measured  flow  per  loop"  to  "measured 
loop  flow"  in  the  allowable  value  and 
nominal  trip  setpoint  for  the  Reactor 
Coolant  Flow-Low  reactor  trip  function 
contained  in  Table  3.3.1-1,  "Reactor 
Trip  System  Instrumentation,"  of 
Technical  Specification  (TS)  3.3.1.  In 
addition,  the  proposed  amendments 
would  allow  for  an  alternate  method  for 
the  measurement  of  reactor  coolant 
system  (RCS)  total  volumetric  flow  rate 
through  measurement  of  the  elbow  tap 
differential  pressures  on  the  RCS 
primary  cold  legs.  The  use  of  elbow  tap 
differential  pressures  normalized  to 
Diablo  Canyon  Power  Plant  Cycle  1  and 

2  precision  flow  calorimetrics  would 
improve  the  accuracy  of  the  RCS  flow 
measurement  through  reduction  of  the 
effect  of  hot  leg  temperature  streaming 
that  is  present  in  the  current  flow 
calorimetric  method. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  revises  the  Technical 
Specification  (TS)  3.3.1  Table  3.3.1-1  term 
"minimum  measured  flow  per  loop"  to 
"measured  loop  flow"  in  the  allowable  value 
and  nominal  trip  setpoint  for  the  Reactor 
Coolant  Flow-Low  reactor  trip  function  and 
allows  an  alternate  method  for  the 
measurement  of  reactor  coolant  system  (RCS) 
total  flow  to  meet  TS  surveillance 
requirement  (SR)  SR  3.4.1.4  through 
measurement  of  the  elbow  tap  differential 
pressures  on  the  RCS  primary  cold  legs. 

The  change  will  not  increase  the 
probability  of  an  accident  previously 
evaluated  because  adequate  RCS  flow  will 
still  be  assured.  The  Reactor  Coolant  Flow- 
Low  reactor  trip  function  allowable  value 
and  nominal  trip  setpoint  are  accident 
mitigation  functions  and  are  not  an  accident 
initiator.  The  elbow  tap  method  to  measure 
RCS  flow  and  the  change  to  the  flow 
definition  associated  with  the  Reactor 


Coolant  Flow-Low  reactor  trip  function  do 
not  involve  a  plant  modification. 

For  the  elbow  tap  method  to  measure  RCS 
flow,  sufficient  margin  exists  to  account  for 
all  reasonable  instrument  uncertainties  and 
therefore  the  RCS  flow  will  continue  to  be 
maintained  at  a  value  which  is  bounded  by 
the  design  basis  accident  initial  conditions. 
The  change  to  the  flow  definition  associated 
with  the  Reactor  Coolant  Flow-Low  reactor 
trip  function  allowable  value  and  nominal 
trip  setpoint  does  not  change  a  design  basis 
accident  initial  condition  or  the  conditions  at 
the  time  of  reactor  trip  during  a  design  basis 
accident  and  therefore  has  no  adverse  effect 
on  the  design  basis  accidents  which  credit 
the  Reactor  Coolant  Flow-Low  reactor  trip 
setpoint. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  the  flow  definition 
associated  with  the  Reactor  Coolant  Flow- 
Low  reactor  trip  hinction  allowable  value 
and  nominal  trip  setpoint  and  the  proposed 
elbow  tap  method  to  measure  RCS  flow  will 
not  create  the  possibility  of  a  new  or  different 
type  of  accident  ft'om  any  previously 
evaluated.  There  are  no  physical  changes 
being  made  to  the  plant  and  there  are  no 
changes  in  operation  of  the  plant  that  could 
introduce  a  new  failure  mode,  creating  an 
accident  which  has  not  been  evaluated. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  to  the  flow  definition 
associated  with  the  Reactor  Coolant  Flow- 
Low  reactor  trip  function  allowable  value 
and  nominal  trip  setpoint  and  the  proposed 
elbow  tap  method  to  measure  RCS  flow  will 
not  reduce  the  margin  of  safety.  For  the 
proposed  elbow  tap  flow  method,  sufficient 
margin  exists  to  account  for  all  reasonable 
instrument  uncertainties  and  thus  the  RCS 
flow  will  continue  to  be  maintained  at  a 
value  which  is  bounded  by  the  design  basis 
accident  initial  conditions,  and  no  adverse 
effect  on  the  plant  response  to  design  basis 
accidents  is  created.  The  change  in  the  flow 
definition  associated  with  the  Reactor 
Coolant  Flow-Low  reactor  trip  function 
allowable  value  and  nominal  trip  setpoint 
does  not  change  a  design  basis  accident 
initial  condition  or  the  conditions  at  the  time 
of  reactor  trip  during  a  design  basis  accident, 
and  therefore  has  no  effect  on  the  plant 
response  to  design  basis  accidents  which 
credit  the  Reactor  Coolant  Flow-Low  reactor 
trip  setpoint.  Since  the  change  does  not  affect 
the  response  to  design  basis  accidents,  it  does 
not  result  in  a  decrease  in  departure  from 
nucleate  boiling  margin  or  reactor  coolant 
system  peak  pressure  margin  for  the  design 
basis  accidents. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests: 
November  1,  2002. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  revise  Technical  Specification 
(TS)  3.3.1,  "Reactor  Trip  System  (RTS) 
Instrumentation,"  and  "TS  3.3.2, 
"Engineered  Safety  Feature  Actuation 
System  (ESFAS)  Instrumentation"  as 
follows:  (1)  Revise  both  the  RTS  and 
ESFAS  instrumentation  TS  and  TS 
Bases  to  change  or  clarify  the 
allowances  for  bypassing  and  tripping 
tested  channels  with  other  channels 
inoperable;  (2)  remove  Surveillance 
Requirement  3.3.1.10  from  Function 
16.b,  "Turbine  Stop  Valve  Closure;"  (3) 
correct  the  nominal  trip  setpoint  value 
for  Function  16.b,  "Turbine  Stop  Valve  . 
Closure;"  (4)  correct  the  allowable  value 
for  the  Function  18.f,  "Turbine  Impulse 
Chamber  Pressiure,  P-13;"  and  (5) 
remove  and  relocate  the  nonsafety- 
related  turbine  trip  function  fi-om 
Function  5  of  Table  3.3.2-1,  "Turbine 
Trip  and  Feedwater  Isolation."  This 
function  will  be  relocated  to  other 
owner-controlled  documents. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  in  the  required 
action  statements  in  the  Limiting  Conditions 
for  Operation  (LCOs)  for  the  allowable 
surveillance  testing  configurations  for  both 
the  reactor  trip  system  (RTS)  and  engineered 
safety  feature  actuation  system  (ESFAS) 
instruments  will  not  change  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

The  proposed  surveillance  testing 
configuration  changes  only  clarify  available 
surveillance  testing  configurations  and 
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limitations  on  those  configurations.  The 
changes  do  not  modify  how  the  RTS  and 
ESFAS  functions  respond  to  any  accident 
-condition.  These  surveillance  testing 
configurations  provide  greater  flexibility  to 
prevent  inadvertent  actuation  of  these 
functions  that  could  be  a  precursor  for  an 
aonident. 

Previous  Diablo  Canyon  Power  Plant 
(DCPP)  submittals  have  been  approved 
providing  for  the  capability  of  surveillance 
testing  in  trip  and/or  in  bypass.  Surveillance 
testing  in  bypass  is  considered  the  preferred 
method  for  most  Eagle  21  instruments. 
However,  where  testing  by  tripping  a  single 
channel  without  causing  a  function  actuation 
is  acceptable,  that  capability  was  also 
maintained. 

Although  some  of  the  changes  may  appear 
to  add  new  allowable  surveillance  testing 
configurations,  all  of  the  proposed 
configurations  are  based  on  the  application  of 
the  intent  behind  the  existing  Technical 
Specification  (TS)  wording.  The  limitations 
on  surveillance  testing  configurations 
provided  by  the  proposed  changes  are  to 
ensure  that  there  are  no  spurious  actuations 
and  that  during  testing  a  valid  signal  will 
cause  the  associated  functions  to  actuate  as 
designed.  None  of  these  configurations  place 
the  associated  function  in  a  logic  that  has  not 
been  previously  evaluated  and  approved. 

The  proposed  elimination  of  the  channel 
calibration  for  the  turbine  stop  valve  position 
switches  will  not  change  the  probability  or 
consequences  of  an  accident  previously 
evaluated  since  these  switches  are  not  subject 
to  drift.  These  limit  switches  are  installed 
with  fixed  limit  setpoints  thaf  actuate  based 
on  valve  position  and  they  are  not  calibrated 
in  the  field.  As  a  result,  a  channel  calibration, 
being  performed  on  these  switches  provides 
no  useful  purpose  other  than  to  verify 
function  similar  to  the  remaining  trip 
actuation  device  operational  test  (TADOT). 
A.9  a  result,  performing  only  the  TADOT 
fffovides  all  necessary  assurances  of 
operability.  ' 

The  correction  of  the  turbine  stop  valve 
closure  nominal  trip  setpoint  is 
administrative  in  nature  and  will  not  change 
the  probability  or  consequences  of  an 
atxident  previously  evaluated.  This  was  an 
oversight  in  the  Improved  Technical 
Specification  (ITS)  review  and  conversion 
process.  The  proposed  change  only  returns 
the  setpoint  to  the  previously  evaluated 
value. 

The  proposed  change  to  the  allowable 
value  for  Function  18.f,  "Turbine  Impulse 
Chamber  Pressure,  P-13,"  is  administrative 
in  nature  and  will  not  change  the  probability 
or  consequences  of  an  accident  previously 
evaluated.  The  P-13  intended  trip  setpoint 
has  always  been  maintained  at  10  percent 
and  remains  unchanged.  This  modification  is 
performed  to  provide  consistency  with 
current  methodology  and  NUREG-1431,  and 
does  not  affect  the  operation  of  the  protective 
function. 

The  proposed  removal  and  relocation  of 
the  turbine  trip  function  fi-om  ESFAS 
Function  5  will  not  change  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  turbine  trip  function  is 
nonsafety-related  and  is  not  credited  in  any 


design  bases  accident  scenario.  The  proposed 
change  only  clarifies  importance  of  the  two 
trip  functions.  The  proposed  changes  in  this 
LAR  (License  Amendment  Request]  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
,  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  in  the  required 
action  statements  in  the  LCOs  for  the 
allowable  surveillance  testing  configurations 
for  both  the  RTS  and  ESFAS  instruments  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
only  clarify  previously  available  surveillance 
testing  configurations  and  limitations  on 
those  configurations.  These  clarifications 
ensure  maximum  surveillance  testing 
flexibility  to  prevent  inadvertent  actuation  of 
these  functions  that  could  be  a  precursor  for 
an  accident.  The  changes  do  not  modify  any 
equipment,  hardware  or  how  the  RTS  and 
ESFAS  functions  respond  to  any  accident 
condition. 

The  proposed  elimination  of  the  charmel 
calibration  for  the  turbine  slop  valve  position 
switches  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  This  change 
does  not  modify  any  equipment,  hardware  or 
functions.  The  switches  are  installed  with 
fixed  limit  setpoints  that  actuate  based  on 
valve  position.  The  switches  arejiot  subject 
to  drift  and  are  not  calibrated  in  the  field.  As 
a  result,  a  channel  calibration  being 
performed  on  these  switches  provides  na 
useful  purpose  other  than  to  verify  function 
similar  to  the  required  TADOT.  As  a  result, 
performing  only  the  TADOT  provides 
equivalent  assurances  o/' operability. 

The  correction  of  the  turbine  stop  valve 
closure  nominal  trip  setpoint  in  Function 
16.b,  "Turbine  Stop  Valve  Closure,"  is 
administrative  in  nature  and  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  was  an  oversight  in  the  ITS 
review  and  conversion  process.  The 
proposed  change  does  not  modify  any 
hardware  or  equipment,  and  only  returns  the 
setpoint  to  the  previously  evaluated  value. 

The  proposed  change  to  the  allowable 
value  for  Function  18.f,  "Turbine  Impulse 
Chamber  Pressure,  P-13,"  is  administrative 
in  nature  and  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated.  The  P-13 
intended  (nominal)  trip  setpoint  has  always 
been  maintained  at  10  percent  and  remains 
unchanged.  This  change  does  not  modify  any 
equipment  or  hardware.  This  modification  is 
performed  to  provide  consistency  with 
current  methodology  and  NUREG-1431,  and 
does  not  affect  the  operation  of  the  protective 
function. 

The  proposed  removal  and  relocation  of 
the  turbine  trip  function  from  ESFAS 
Function  5  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  The  turbine 
trip  function  is  nonsafety-related  and  is  not 
credited  in  any  design  bases  accident 


scenario.  The  proposed  change  only  clarifies 
importance  of  the  two  trip  functions. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  in  the  required 
action  statements  in  the  LCOs  for  the 
allowable  surveillance  testing  configurations 
for  both  the  RTS  and  ESFAS  instruments  will 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  only 
clarify  previously  available  surveillance 
testing  configurations  and  limitations  on 
those  configurations.  These  clarifications 
ensure  maximum  surveillance  testing 
flexibility  to  prevent  inadvertent  actuation  of 
these  functions  that  could  be  a  precursor  for 
an  accident.  The  changes  do  not  modify  any 
equipment,  hardware  or  how  the  RTS  and 
ESFAS  functions  respond  to  any  accident 
condition. 

The  proposed  elimination  of  the  channel 
calibration  for  the  turbine  stop  valve  position 
switches  will  not  involve  a  significant 
reduction  in  a  margin  of  safety.  This  change 
does  not  modify  any  equipment,  hardware  or 
functions.  The  switches  are  installed  with 
fixed  limit  setpoints  that  actuate  based  on 
valve  position.  The  switches  are  not  subject 
to  drift  and  are  not  calibrated  in  the  field.  As 
a  result,  a  channel  calibration  being 
performed  on  these  switches  provides  no 
useful  purpose  other  than  to  verify  function 
similar  to  the  required  TADOT.  As  a  result, 
performing  only  the  TADOT  provides 
equivalent  assurances  of  operability. 

The  correction  of  the  turbine  stop  valve 
closure  nominal  trip  setpoint  in  Function 
16.b,  is  administrative  in  nature  and  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  This  was  an  oversight  in  the  ITS 
review  and  conversion  process.  The 
proposed  change  does  not  modift,'  any 
hard'Ware  or  equipment,  and  only  returns  the 
setpoint  to  the  previously  evaluated  value. 

The  proposed  change  to  the  allowable 
value  for  Function  18.f,  "Turbine  Impulse 
Chamber  Pressure,  P-13, '  is  administrative 
in  nature  and  will  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  P-13 
intended  (nominal)  trip  setpoint  has  always 
been  maintained  at  10  percent  and  remains 
unchallenged.  This  change  does  not  modify 
any  equipment  or  hardware.  This 
modification  is  performed  to  provide 
consistency  with  current  methodology  and 
NUREG-1431.  and  does  not  affect  the 
operation  of  the  protective  function. 

The  proposed  removal  and  relocation  of 
the  turbine  trip  function  from  ESFAS 
Function  5  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  turbine 
trip  function  is  nonsafety-related  and  is  not 
credited  in  any  design  bases  accident 
scenario.  The  proposed  change  only  clarifies 
importance  of  the  two  trip  functions. 

None  of  the  proposed  changes  affect  the 
acceptance  criteria  for  any  analyzed  event. 
There  will  be  no  effect  on  the  manner  in 
which  safety  limits  or  limiting  safety  system 
settings  are  determined  nor  will  there  be  any 
effect  on  those  plant  systems  necessary  to 
assure  the  accomplishment  of  protection 
functions. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
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standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 

Southern  Cahfomia  Edison  Company,  et 
jal..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  amendments  request: 
December  9,  2002. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  Technical  Specification  3.7.5, 
"Auxiliary  Feedwater  System," 
Surveillance  Requirement  (SR)  3.7.5.2 
for  San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3.  Specifically,  the 
proposed  change  would  change  wording 
of  the  Frequency  of  SR  3.7.5.2  from  "31 
days  on  a  Staggered  Test  Basis"  to  "In 
accordance  with  the  Inservice  Testing 
Program."  Such  inservice  tests  confirm 
component  operability,  trend 
performance,  and  detect  incipient 
failures  by  indicating  abnormal 
performance.  This  change  is  requested 
to  implement  recommendations  from 
the  Standard  Technical  Specifications 
for  Combustion  Engineering  Plants, 
NUREG-1432,  Revision  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

T.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

In  lune  2001,  the  Nuclear  Regulatory 
Commission  (NRC)  issued  NUREG  1432. 
Revision  2,  "Standard  Technical 
Specifications  Combustion  Engineering 
Plants."  For  Technical  Specification  3.7.5, 
"Auxiliary  Feedwater  (AFW)  System," 
Surveillance  Requirement  (SR)  3.7.5.2 
requires  verification  that  each  AFW  pump's 
developed  head  at  the  flow  test  point  is 
greater  than  or  equal  to  the  required 
developed  head  which  ensures  that  AFW 
pump  performance  has  not  degraded  during 
the  cycle.  This  lest  confirms  one  point  on  the 
pump  design  curve  and  is  indicative  of 
overall  performance.  This  proposed  change 
will  revise  San  Onofire  Nuclear  Generating 
Station  (SONGS)  Surveillance  Frequency  to 
be  consistent  with  NUREG  1432.  Revision  2. 
This  change  in  and  of  itself  will  have  no 
effect  on  the  probability  or  consequences  of 
an  accident  previously  evaluated. 


Once  this  change  to  the  Technical 
Specification  is-approved,  changes  to  the 
Surveillance  Frequency  of  the  AFW  pumps 
would  be  controlled  in  accordance  with  the 
Risk-Informed  Inservice  Testing  Program. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  of  consequences  of  any  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  amendment  will  not  change 
the  design,  configuration  or  method  of 
operation  of  the  plant.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  amendment  will  change  the 
SR  3.7.5.2  Frequency  from  "31  days  on  a 
Staggered  Test  Basis"  to  "In  accordance  with 
the  Inservice  Testing  Program."  The 
proposed  change  does  not  change  the 
operation  or  surveillance  requirements.  It 
does  not  change  the  design  function  of  any 
of  AFW  system  components.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  on  the  above,  Southern  California 
Edison  concludes  that  the  proposed 
amendment  present  no  significant  hazards 
consideration  under  the  standards  set  forth  in 
10  CFR  50.92(c),  and,  accordingly  a  finding 
of  "no  significant  hazards  consideration"  is 
justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company,  2244  Walnut  Grove 
Avenue,  Rosemead,  California  91770. 

NRC  Section  Chief:  Stephen  Dembek. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company. 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  ofDalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  amendment  request: 
December  2.  2002. 

Description  of  amendment  request: 
The  proposed  amendments  change 
Technical  Specification  Surveillance 
Requirement  3.6.4.1.2  to  require  that 
only  one  access  door  in  each  access 
opening  of  the  secondary  containment 
be  verified  closed  every  31  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  (Does)  the  proposed  change  [*   *   *] 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluatedf?) 

The  proposed  change  to  Surveillance 
Requirement  SR  3.6.4.1.2  would  require  that 
only  one  of  the  two  secondary  containment 
access  doors  be  verified  closed;  presently, 
both  doors  are  required  to  be  verified  closed. 
This  change  is  administrative  in  nature  in 
that  it  does  not  involve,  require,  or  result 
from  any  physical  change  to  me  secondary 
containment  boundary  or  access  door 
configuration.  The  change  to  Surveillance 
Requirement  SR  3.6.4.1.2  is  consistent  with 
TSTF  Standard  Technical  Specification 
Change  Traveler  TSTF-18,  Revision  1,  and  • 
Surveillance  Requirement  SR  3.6.4.1.3  of 
Revision  2  of  Volume  1  of  NUREG-1433.  As 
indicated  in  the  "Justification"  portion  of 
Standard  Technical  Specification  Change 
Traveler  TSTF-18,  Revision  1,  verifying  one 
of  the  two  access  doors  is  closed  is  sufficient 
to  ensure  that  the  infiltration  of  outside  air 
does  not  prevent  the  establishment  and 
preservation  of  the  required  negative 
pressure  within  the  secondary  containment. 
Indeed,  neither  the  requirements  regarding 
minimum  negative  pressure  and  maximum 
infiltration  and  drawdown  time  nor  the 
actions  required  to  be  taken  should  these 
requirements  not  be  met  will  be  altered  by 
me  proposed  Licensing  amendment. 

Because  the  physical  characteristics  and 
performance  requirements  of  the  secondary 
containment  will  not  be  altered  and  the 
change  to  Surveillance  Requirement  SR 
3.6.4.1.2  is  consistent  with  the  current 
revision  of  NUREG-1433,  the  proposed 
Licensing  amendment  can  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  IDoesj  the  proposed  change  [*   *   *] 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluatedl?) 

For  the  reasons  previously  discussed, 
neither  the  secondary  containment  boundary 
nor  the  access  door  configuration  will  be 
altered  by  or  because  of  the  proposed  change 
to  the  surveillance  requirement.  Likewise, 
the  requirements  defining  and  governing 
secondary  containment  operability  and 
functionality,  that  is.  Standby  Gas  Treatment 
system  flow  rate  and  secondary  containment 
negative  pressure  and  drawdown  limits,  will 
not  be  changed.  The  secondary  containment, 
including  its  access  openings,  will  remain 
physically  unaltered;  will  function  as 
presently  described  in  the  Updated  Final 
Safety  Analysis  Report  [(UFSAR)l;  and  will 
be  subject  to  the  same  structural  and 
functional  requirements.  Under  these 
circumstances,  this  change  can  not,  and  does 
not,  create  the  possibility  of  a  new  or 
different  kind  of  accident  fit)m  any 
previously  evaluated. 

3.  IDoesj  the  proposed  change  I*   *   *1 
involve  a  significant  decrease  in  the  margin 
of  safetyl?) 
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The  requirements  defining  and  governing 
secx)ndary  containment  operability  and 
functionality,  that  is,  Standby  Gas  Treatment 
system  flow  rate  and  secondary'  containment 
negative  pressure  and  drawdown  limits,  will 
not  be  changed.  The  secondary  containment, 
including  its  access  openings  will  function  as 
presently  described  in  the  [*   *   *]  UFSAR 
and  will  be  subject  to  the  same  structural  and 
functional  requirements.  Therefore,  this 
change  can  not,  and  does  not,  reduce  any 
margin  of  safety  associated  with  the 
secondary  containment  function. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  Involves  no 
significant  hazards  consideration. 

i  Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  John  A.  Nakoski. 

TXU  Generation  Company  LP,  Docket 
Nos.  50-445  and  50-446,  Comanche 
Peak  Steam  Electric  Station,  Units  1  and 
2,  Somervell  County,  Texas 

Date  of  amendment  request: 
December  4,  2002. 

Brief  description  of  amendments:  The 
proposed  amendments  revise  several  of 
the  Required  Actions  in  the  Technical 
Specifications  (TS)  that  require 
suspension  of  operations  involving 
fjositive  reactivity  additions  or 
suspension  of  operations  involving 
reactor  coolant  system  (RCS)  boron 
concentration  reductions.  In  addition, 
the  proposed  amendments  revise  several 
Limiting  Conditions  for  Operation 
(LCO)  Notes  that  preclude  reductions  in 
RCS  boron  concentration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

Overall  protection  system  performance  will 
remain  within  the  bounds  of  the  previously 
performed  accident  analyses  since  there  are 
no  hardware  changes.  The  RTS  [Reactor  Trip 
System)  instrumentation  and  reactivity 
cxintrol  systems  will  be  unaffected.  Protection 
systems  will  continue  to  function  in  a 
manner  consistent  with  the  plant  design 
basis.  All  design,  material,  and  construction 
standards  that  were  applicable  prior  to  the 
request  are  maintained. 

The  probability  and  consequences  of 
accidents  previously  evaluated  in  the  FSAR 


[Final  Safety  Analysis  Report)  are  not 
adversely  affected  because  the  changes  to  the 
Required  Actions  and  LCO  Notes  assure  the 
limits  on  SDM  [Shutdown  Margin)  and 
refueling  boron  concentration  continue  to  be 
met,  consistent  with  the  analysis 
assumptions  and  initial  conditions  included 
within  the  safety  analysis  and  licensing  basis. 
The  activities  covered  by  this  amendment 
application  are  routine  operating  evolutions. 
The  proposed  changes  do  not  reduce  the 
capability  of  reborating  the  RCS. 

The  proposed  changes  will  not  involve  a 
significant  increase  in  the  probability  of  any 
event  initiators.  The  initiating  event  for  an 
inadvertent  boron  dilution  event,  as 
discussed  in  FSAR  Section  15.4.6,  is  a  failure 
in  the  reactor  makeup  control  system  (RMCS) 
or  operator  error  such  that  inventory  makeup 
with  the  incorrect  boron  concentration  enters 
the  RCS  by  way  of  the  CVCS  [Chemical  and 
Volume  Control  System).  Since  the  RMCS 
design  is  unchanged,  there  will  be  no 
initiating  event  frequency  increase  associated 
with  equipment  failures.  However,  there 
could  be  an  increased  exposure  time  per 
operating  cycle  to  potential  operator  errors 
during  TS  Conditions  that,  heretofore, 
prohibited  positive  reactivity  additions.  As 
such,  the  RTS  Instrumentation  and  RCS 
Loops  TS  Bases  changes  from  TSTF 
[Technical  Specification  Task  Force)-286, 
Revision  2,  have  been  augmented  to  preclude 
the  introduction  of  reactor  makeup  water  into 
the  RCS  via  the  CVCS  when  one  source  range 
neutron  flux  channel  is  inoperable  or  when 
no  RCS  loop  is  in  operation.  The  equipment 
and  processes  used  to  implement  RCS 
boration  or  dilution  evolutions  are 
unchanged  and  the  equipment  and  processes 
are  commonly  used  throughout  the 
applicable  MODES  under  consideration. 
There  will  be  no  degradation  in  the 
performance  of,  or  an  increase  in  the  number 
of  challenges  imposed  on,  safety-related 
equipment  assumed  to  function  during  an 
accident  situation.  There  will  be  no  change 
to  normal  plant  operating  parameters  or 
accident  mitigation  performance. 

The  proposed  changes  will  not  alter  any 
assumptions  or  change  any  mitigation  actions 
in  the  radiological  consequence  evaluations 
in  the  FSAR. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

There  are  no  hardware  changes  nor  are 
there  any  changes  in  the  method  by  which 
any  safety-related  plant  system  performs  its 
safety  function.  This  amendment  will  not 
affect  the  normal  method  of  plarit  operation 
or  change  any  operating  limits.  The  proposed" 
changes  merely  permit  the  conduct  of  normal 
operating  evolutions  when  additional 
controls  over  core  reactivity  are  imposed  by 
the  Technical  Specifications.  The  proposed 
changes  do  not  introduce  any  new  equipment 
into  the  plant  or  alter  the  manner  in  which 
existing  equipment  will  be  operated.  The 
changes  to  operating  procedures  are  minor, 


with  clarifications  provided  that  required 
limits  must  continue  to  be  met.  No 
performance  requirements  or  response  time 
limits-will  be  affected.  These  changes  are 
consistent  with  assumptions  made  in  the 
safety  analysis  and  licensing  basis  regarding 
limits  on  SDM  and  refueling  boron 
concentration. 

No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
this  amendment.  There  will  be  no  adverse 
effect  or  challenges  imposed  on  any  safety- 
related  system  as  a  result  of  this  amendment. 

This  amendment  does  not  alter  the  design 
or  performance  of  the  7300  Process 
Protection  System.  Nuclear  Instrumentation 
System,  or  Solid  State  Protection  System 
used  in  the  plant  protection  systems. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  do  not  alter  the 
limits  on  SDM  or  refueling  boron 
concentration.  Thejiominal  trip  setpoints 
specified  in  the  Technical  Specifications 
Bases  and  the  safety  analysis  limits  assumed 
in  the  transient  and  accident  analyses  are 
unchanged.  None  of  the  acceptance  criteria 
for  any  accident  analysis  is  changed.  There 
will  be  no  effect  on  the  manner  in  which 
safety  limits  or  limiting  safety  system  settings 
are  determined  nor  will  there  be  any  effect 
on  those  plant  systems  necessary  to  assure 
the  accomplishment  of  protection  functions. 
There  will  be  no  impact  on  the  overpower 
limit,  departure  from  nucleate  boiling  ratio 
(DNBR)  limits,  heat  flux  hot  channel  factor 
(Fq),  nuclear  enthalpy  rise  hot  channel  factor 
(FDH),  loss  of  coolant  accident  peak  cladding 
temperature  (LOCA  PCT),  peak  local  power 
density,  or  any  other  margin  of  safety.  The 
radiological  dose  consequence  acceptance 
criteria  listed  in  the  Standard  Review  Plan 
will  continue  to  be  met. 

Therefore,  the  proposed  changes  do  not 
involve  a'  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  NW.,  Washington,  DC  20036. 

NRC  Section  Chief:  Robert  A".  Gramm. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
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requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commissionj's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415—4737  or  by  e-mail  to  pdr@nrc.gov. 

Carolina  Power  &■  Light  Company, 
Docket  No.  50-324,  Brunswick  Steam 
Electric  Plant,  Unit  2,  Brunswick 
County,  North  Carolina 

Date  of  amendment  request: 
September  16.  2002. 

Brief  description  of  amendment:  The 
amendment  revises  a  license  condition 
by  deleting  the  requirement  to  include 
check  valve  MVD-V5008  in  the  facility 
check  valve  program. 

Date  of  issuance:  December  13,  2002. 

Effective  date:  December  13,  2002. 

Amendment  No.:  251. 


Facility  Operating  License  No.  DPR- 
62:  Amendment  revises  Appendix  B, 
"Additional  Conditions." 

Date  of  initial  notice  in  Federal 
Register:  November  12,  2002  (67  FR 
68731). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  13, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Calvert  Cliffs  Nuclear  Power  Plant,  Inc., 
Docket  Nos.  50-31 7  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
January  31,  2002,  as  supplemented  on 
September  18,  2002. 

Brief  description  of  amendments:  The 
amendments  change  the  method  of 
verifying  boron  concentration  of  each 
safety  injection  tank.  Rather  than  taking 
a  sample  of  each  tank  every  31  days,  the 
revised  technical  specification 
surveillance  requirement  requires 
leakage  into  the  tanks  to  be  monitored 
every  12  hoiu-s  and  a  sample  to  be  taken 
every  6  months. 

Date  of  issuance:  December  19,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  255  and  232. 

Renewed  Facility  Operating  License 
Nos.  DPR-53  and  DPR-69:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  16,  2002.  The 
September  18,  2002,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  these  amendments 
is  contained  in  a  Safety  Evaluation 
dated  December  19,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request: 
September  10,  2001,  as  supplemented 
by  letters  dated  June  19  and  November 
8,  2002.  The  supplemental  information 
provided  clarification  that  did  not 
change  the  scope  or  the  initial  no 
significant  hazards  consideration 
determination. 

Brief  description  of  amendment:  The 
amendment  revises  "TS  3/4.9.7  and  the 
corresponding  Bases  to  address  the  use 
of  a  single-failure-proof-handling  system 
for  the  Spent  Fuel  Building  and  to 
remove  the  restriction  on  travel  of  crane 
loads  in  excess  of  1800  pounds. 


Date  of  issuance:  December  17,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  No.:  198. 

Facility  Operating  License  No.  DPR- 
61 :  The  amendmerit  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  5,  2002  (67  FR  10009). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  17, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
August  29,  2002. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  3.8.4.7,  to  modify  the 
note  to  eliminate  the  "once  per  60 
months"  restriction  on  replacing  the 
battery  service  test  by  the  battery 
modified  performance  discharge  test. 
Associated  changes  to  the  TS  Bases  are 
also  included. 

Date  of  issuance:  December  17,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance.  ' 

Amendment  Nos.:  209  &  190. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  12,  2002  (67  FR 
68733). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  17, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Docket  No. 
50-247,  Indian  Point  Nuclear 
Generating  Unit  No.  2,  Westchester 
County,  New  York 

Date  of  application  for  amendment: 
May  30,  2002,  as  supplemented  on 
October  31,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  the  requirements  in 
several  administrative  programs  in 
Technical^pecification  Section  6.0, 
"Administrative  Controls."  Specifically, 
the  amendment:  (1)  Replaced  the 
specific  management  titles  for  several 
organizational  positions  with  generic 
titles,  (2)  replaced  the  title  of  the 
Quality  Assiu-ance  Program  Description 
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with  a  reference  to  the  quahty  assurance 
program  described  or  referenced  in  the 
Updated  Final  Safety  Analysis  Report, 
and  (3)  deleted  the  functions  of  the 
Station  Nuclear  Safety  and  the  Nuclear 
Facilities  Safety  Committees  and  the 
Vice  President-Nuclear  Power  since 
their  duties  and  responsibilities  are 
described  in  the  Quality  Assiuramce 
Program  Description. 

Date  of  issuance:  December  17,  2002.' 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  235. 
■■    Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  25,  2002  (67  FR  42824). 

The  October  31  supplemental  letter 
provided  clarifying  information  that  did 
not  expand  the  scope  of  the  amendment 
or  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  17, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  No.  50-315.  Donald  C.  Cook 
Nuclear  Plant,  Unit  1,  Berrien  County, 
Michigan 

Date  of  application  for  amendment: 
June  28,  2002,  as  supplemented  on 
October  15  {two  separate  letters), 
October  17,  November  15,  and 
December  6,  2002. 

Brief  description  of  amendment:  The 
amendment  increases  the  licensed 
reactor  core  power  level  by  1.66  percent 
from  3250  megawatts  thermal  (MWt)  to 
3304  MWt.  The  power  level  increase  is 
considered  a  measurement  uncertainty 
recapture  power  uprate. 

Date  of  issuance:  December  20,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  273. 

Facility  Operating  License  No.  DPR- 
58:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  23,  2002  (67  FR  48219). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  20, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Omaha  Public  Power  District,  Docket 
No.  50-285.  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  October 
8,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  2.7,  "Electrical  Systems," 
to  increase  the  amount  of  diesel  fuel  oil 
required  for  seven  days  of  emergency 
diesel  generator  operation. 

Date  of  issuance:  December  16,  2002. 

Effective  date:  December  16,  2002, 
and  to  be  implemented  within  30  days 
of  issuance. 

Amendment  No.:  213. 

Facility  Operating  License  No.  DPR- 
40:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  12,  2002  (67  FR 
68741). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  16, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  of  Dalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  application  for  amendments: 
June  24,  2002,  as  supplemented  by  letter 
dated  September  24,  2002. 

Brief  description  of  amendments:  The 
amendments  delete  Technical 
Specification  5.5.3,  "Post  Accident 
Sampling  System  (PASS),"  and  thereby 
eliminate  the  requirements  to  have  and 
maintain  the  PASS  at  Plant  Hatch. 

Date  of  issuance:  December  18,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  235  &  177. 

Renewed  Facility  Operating  License 
Nos.  DPR-57  and  NPF-5:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  6,  2002  (67  FR  50958). 

The  supplement  dated  September  24, 
2002,  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
June  24,  2002,  application  nor  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  18, 
2002. 

No  significant  hazards  consideration 
comments  received:  No 


STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project.  Units  1  and  2.  Matagorda 
County.  Texas 

Date  of  amendments  request:  October 
24,  2001,  as  supplemented  by 
correspondent  e-mails  dated  August  27, 
2002,  and  September  24,  2002. 

Brief  description  of  amendments:  The 
amendments  consist  of  relocating 
various  Technical  Specifications  (TSs) 
to  the  Technical  Specification 
Requirements  Manual  (TRM).  The 
amendments  will  relocate  TSs  3/4.1.3.3, 
3/4.3.3.2,  3/4.3.3.11,  3/4.4.7,  3/4.4.9.2. 
3/4.3.4.11,  3/4.7.2,  3/4.7.10,  3/4.9.3,  3/ 
4.9.5,  3/4.9.7,  3/4.10.5,  and  3/4.11.2.5  to 
the  TRM.  Their  associated  bases  will 
also  be  relocated  to  the  TRM  to  be 
consistent  with  relocation  of  the  various 
TSs.  In  addition,  the  proposed 
amendment  corrects  various 
typographical  and  page  numbering 
errors,  deletes  an  outdated  one-time 
exception,  and  makes  minor  formal 
changes  to  improve  consistency. 

Date  of  issuance:  The  license 
amendment  is  effective  as  of  its  date  of 
issuance  and  shall  be  implemented 
within  6  months  from  the  date  of 
issuance. 

Effective  date:  December  17.  2002. 

Amendment  Nos.:  Unit  1—145;  Unit 
2—33. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  5,  2002  (67  FR 
5334). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  17, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259,  50-260.  and  50-296. 
Browns  Ferry  Nuclear  Plant,  Units  1.  2. 
and  3,  Limestone  County,  Alabama 

Date  of  application  for  amendments: 
September  3,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  revised 
Surveillance  Requirement  (SR)  3.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation, 
following  a  missed  surveillance.  The 
delay  peridd  is  extended  from  the 
current  limit  of  "*  *  *  up  to  24  hours 
or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to  "■*  *   * 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  is  added  to  SR  3.0.3:  "A 
risk  evaluation  shall  be  performed  for 
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any  Surveillance  delayed  greater  than 
24  hours  and  the  risk  impact  shall  be 
managed." 

Date  of  issuance:  December  23,  2002. 

Effective  date:  Date  of  issuance,  to  be 
implemented  within  45  days. 

Amendment  Nos.:  243.  278,  237. 

Facility  Operating  License  Nos.  DPR- 
33,  DPR-52.  and  DPR-68:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  15.  2002  (67  FR 
63698). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  23, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  23, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant .  Unit 
1 ,  Rhea  County,  Tennessee 

Date  of  application  for  amendments: 
September  3,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Surveillance  Requirement  (SR)  3.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation, 
following  a  missed  surveillance.  The 
delay  period  is  extended  from  the 
current  limit  of  '*   *    *  up  to  24  hours 
or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to  "*   *   * 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  is  added  to  SR  3.0.3:  "A 
risk  evaluation  shall  be  performed  for 
any  Surveillance  delayed  greater  than 
24  hours  and  the  risk  impact  shall  be 
managed." 

Date  of  issuance:  December  11,  2002. 

Effective  date:  Date  of  issuance,  to  be 
implemented  within  45  days. 

Amendment  No.:  42. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  15,  2002  (67  FR 
63699). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  11, 
2002' 

No  significant  hazards  consideration 
comments  received:  No. 


Virginia  Electric  and  Power  Company,  et 
al..  Docket  No.  50-280.  Surry  Power 
Station,  Unit  1,  Surry  County,  Virginia 

Date  of  application  for  amendment: 
October  15.  2001.  as  supplemented 
November  8,  2001.  June  28.  2002.  and 
July  25.  2002  . 

Brief  Description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  to  allow  a  one-time 
change  in  the  Appendix  J  Type  A 
containment  integrated  leakage  rate  test 
interval  from  the  required  10  years  to  a 
test  interval  of  15  years  at  Surry  Power 
Station,  Unit  1. 

Date  of  issuance:  December  16.  2002. . 

Effective  date:  December  16«  2002. 

Amendment  No.:  233. 

Facility  Operating  License  No.  DPR- 
32:  Amendment  changes  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  12,  2001  (66  FR 
64309).  The  November  8,  2001.  June  28. 
2002.  and  July  25,  2002.  supplements 
contained  clarifying  information  only 
and  did  not  change  the  initial  no 
significant  hazards  consider.ation 
determination  or  expand  the  scope  of 
the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  16, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  December  2002. 

For  the  Nuclear  Regulatory  Commission. 
Stuart  A.  Richards, 

Acting  Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  03-156  Filed  1-6-03;  8:45  am| 

BILLING  CODE  7590-01-P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

January  23,  2003  Public  Hearing 

Time  and  Date:  1  p.m..  Thursday, 
January  23,  2003. 

Place:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  NW.,  Washington,  DC. 

Status:  Hearing  open  to  the  public  at 
1  p.m. 

Purpose:  Hearing  in  conjunction  with 
each  meeting  of  OPIC's  Board  of 
Directors,  to  afford  an  opportunity  for 
any  person  to  present  views  regarding 
the  activities  of  the  Corporation. 

Procedures:  Individuals  wishing  to 
address  the  hearing  orally  must  provide 
advance  notice  to  OPIC's  Corporate 
Secretary  no  later  than  5  p.m.  Tuesday. 


January  21.  2003.  The  notice  must 
include  the  individual's  neune. 
organization,  address,  and  telephone 
number,  and  a  concise  summary  of  the 
subject  matter  to  be  presented. 

Oral  presentations  may  not  exceed  ten 
(10)  minutes.  The  time  for  individual 
presentations  may  be  reduced 
proportionately,  if  necessary,  to  afford 
all  participants  who  have  submitted  a 
timely  request  to  participate  an 
opportimity  to  be  heard. 

Participants  wishing  to  submit  a 
written  statement  for  the  record  must 
submit  a  copy  of  such  statement  to 
OPIC's  Corporate  Secretary  no  later  than 
5  p.m.,  Tuesday.  January  21.  2003.  Such 
statements  must  be  typewritten,  double- 
spaced,  and  may  not  exceed  twenty-five 
(25)  pages. 

Upon  receipt  of  the  required  notice. 
OPIC  will  prepare  an  agenda  for  the 
hearing  identifying  speakers,  setting 
forth  the  subject  on  which  each 
participant  will  speak,  and  the  time 
allotted  for  each  presentation.  The 
agenda  will  be  available  at  the  hearing. 

A  written  summary  of  the  hearing  will 
be  compiled,  and  such  summary  will  be 
made  available,  upon  written  ^uest  to 
OPIC's  Corporate  Secretary,  at  the  cost 
of  reproduction. 

Contact  Person  for  Information: 
Information  on  the  hearing  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
336-8438,  via  facsimile  at  (202)  218- 
0136.  or  via  e-mail  at  cdown@opic.gov. 

Dated:  January  3,  2003. 
Connie  M.  Downs, 

OPIC  Corporate  Secretary. 

(PR  Doc.  03-313  Filed  1-3-03;  11:17  am] 

BILLING  CODE  3210-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

[Extension:  Rule  17a-7:  SEC  File  No.  270- 
238:  OMB  Control  No.  3235-0214.) 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission  (the 
"Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  extension  of  the 
previously  approved  collection  of 
information  described  below. 

Rule  17a-7  (17  CFR  270.17a-7]  under 
the  Investment  Company  Act  of  1940 
(the  "Act")  is  entitled  "Exemption  of 
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certain  purchase  or  sale  transactions 
between  an  investment  company  and 
certain  affiliated  persons  thereof."  It 
provides  an  exemption  from  section 
1 7(a)  of  the  Act  for  purchases  and  sales 
of  securities  between  registered 
investment  companies,  which  are 
affiliated  persons  or  affiliated  persons  of 
affiliated  persons  of  each  other,  or 
between  a  registered  investment 
company  and  an  affiliated  person  or  an 
affiliated  person  of  an  affiliated  person, 
when  the  affiliation  arises  solely 
because  of  a  common  adviser,  director, 
or  officer.  Rule  17a-7  requires 
investment  companies  to  keep  various 
records  in  connection  with  purchase  or 
sale  transactions  affected  by  the  rule. 
The  rule  requires  the  board  of  directors 
of  an  investment  company  to  establish 
procediues  reasonably  designed  to 
ensure  that  all  conditions  of  the  rule 
have  been  satisfied.  If  an  investment 
company  enters  into  a  purchase  or  sale 
transaction  with  an  affiliated  person,  the 
rule  requires  the  investment  company  to 
compile  and  maintain  written  records  of 
the  transaction. '  In  addition,  under  the 
rule,  the  board  is  required  to  determine, 
at  least  on  a  quarterly  basis,  that  all 
affiliated  transactions  made  during  the 
preceding  quarter  were  made  in 
compliance  with  these  established 
procedures.  The  Commission's 
examination  staff  uses  these  records  to 
evaluate  transactions  between  affiliated 
investment  companies  for  compliance 
with  the  rule. 

The  Commission  estimates  that 
approximately  1 ,000  investment 
companies  enter  into  transactions 
affected  by  rule  17a-7  each  year  and, 
therefore,  are  subject  to  the  rule's 
information  collection  requirements.^ 
The  average  annual  burden  for  rule  1 7a- 
7  is  estimated  to  be  approximately  two 
burden  hours  per  respondent,  for  an 
annual  total  of  2,000  burden  hours  for 
all  respondents.^  The  estimates  of 


'  The  written  records  are  required  to  set  forth  a 
description  of  the  security  purchased  or  sold,  the 
identity  of  the  person  on  the  other  side  of  the 
transaction,  and  the  information  or  materials  upon 
which  the  board  of  directors'  determination  that  the 
transaction  was  in  compliance  with  the  procedures 
was  made. 

2  These  estimates  are  based  on  conversations  vvith 
the  axamindtion  and  inspections  staff  of  the 
Coaimission  and  fund  representatives.  Based  on 
these  conversations,  the  Commission  staff  estimates 
that  most  investment  companies  (4,000  of  the 
estimated  4,500  registered  investment  companies) 
have  adopted  procedures  for  compliance  with  rule 
17a-7.  Of  these  4,000  investment  companies,  the 
Commission  staff  estimates  that  each  year 
approximately  25%  (1,000)  enter  into  transactions 
affected  by  rule  17a-7. 

3  This  estimate  is  based  in  turn  on  the  stafTs 
estimate  that  the  approximately  1,000  funds  that 
rely  on  rule  17a-7  annually  engage  in  an  average 
of  8  rule  17a-7  transactions  and  spend 


burden  hours  are  made  solely  for  the 
purposes  of  the  Paperwork  Reduction 
Act,  and  are  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  or  study  of  the  costs  of 
Commission  rules. 

Rule  17a-7  requires  investment 
companies  to  maintain  and  preserve 
permanently  a  written  copy  of  the 
procedures  governing  rule  1 7a-7 
transactions.  In  addition,  investment 
companies  are  required  to  maintain 
written  records  of  each  rule  17a-7 
transaction  for  a  period  of  not  less  than 
six  years  from  the  end  of  the  fiscal  year 
in  which  the  transaction  occurred.  The 
collection  of  information  requited  by 
rule  1 7a-7  is  necessary  to  obtain  the 
benefits  of  the  rule.  Responses  will  not 
be  kept  confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  and  Cii)  Kenneth  A.  Fogash, 
Acting  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
0MB  within  30  days  of  this  notice. 

Dated:  December  27.  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  03-271  Filed  1-6-03;  8:45  ami 

BILUNG  CODE  B010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  (HSBC  Banic  pic,  To 
Withdraw  From  Listing  and 
Registration  its  $500m  7.625% 
Subordinated  Notes  (due  June  15, 
2006)  and  $300m  6.95%  Sutx>rdinated 
Notes  (due  March  15,  2011)  From  the 
New  York  Stocit  Exchange,  Inc.  File 
No.  1-87110 

December  31,  2002. 

HSBC  Bank  pic,  a  public  limited 
company  incorporated  under  the  laws  of 
England  and  Wales  ("Issuer"),  has  filed 
an  application  with  the  Secmities  and 
Exchange  Commission  ("Commission"), 


pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  S500m 
7.625%  Subordinated  Notes  (due  June 
15,  2006)  and  $300m  6.95% 
Subordinated  Notes  (due  March  15, 
2011)  t"Securities"),  from  listing  and 
registration  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  the  NYSE's 
rules  governing  an  issuer's  voluntary 
withdrawal  of  a  security  from  listing 
and  registration.  The  Issuer's 
application  relates  solely  to  the 
Security's  withdrawal  from  listing  on 
the  NYSE  and  from  registration  under 
section  12(b)  of  the  Act  *  and  shall  not 
affect  its  obligation  to  be  registered 
under  section  12(g)  of  the  Act.^ 

The  Board  of  Directors  ("Board")  of  * 
the  Issuer  approved  a  resolution  on 
November  27,  2002  to  withdraw  the 
Issuer's  Securities  from  listing  on  the 
NYSE.  In  making  the  decision  to 
withdraw  its  Securities  from  the  NYSE, 
the  Issuer  states  the  Securities  are  not 
widely  held  in  the  United  States  and  the 
ongoing  burdens  associated  with 
maintaining  the  listing  are  considered 
onerous  and  of  little  benefit  to  investors. 
The  Issuer  states  that  it  intends  to 
consolidate,  as  far  as  possible,  the 
listings  of  all  its  Securities  on  a  single 
stock  exchange  and  be  subject  to  the 
ongoing  reporting  requirements  of  that 
exchange.  In  addition,  the  Issuer  states 
that  all  the  terms  and  conditions  of  the 
Securities  will  remain  unchanged.  The 
Issuer  states  that  its  Securities  began 
trading  on  the  London  Stock  Exchange 
on  December  20,  2002. 

Any  interested  person  may,  on  or 
before  January  21,  2003  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  NYSE  and  what  terms,  if ' 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter.  ^ 


approximately  15  minutes  per  transaction  on 
recordkeeping  required  by  the  rule. 


•15U.S.C.  78Ad). 
-17CFR240.12d2-2(d). 
3  15U.S.C.  78/(b). 

M5  u.s.C.  ysAg). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  * 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  03-221  Filed  1-6-03;  8:45  am) 
BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47113;  File  No.  SR-Amex- 
2002-89] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  American  Stock 
Exchange  LLC  Relating  to  Crossing 
Procedures  for  Clean  Agency  Crosses 

December  31,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
5,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  23.  2002,  the  Exchange 
filed  Amendment  No.  1  to  the  proposed 
rule  change.  3  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  £rom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Amex  Rule  126(g),  Commentary  .02  to 
provide  that  orders  of  5,000  shares  or 
more  for  the  account  of  a  non-member 
organization  may  be  crossed  at  a  price 
at  or  within  the  bid  or  offer  without 
being  broken  up  by  a  specialist  or 
Registered  Trader  at  the  cross  price.  The 
text  of  the  proposed  rule  is  below. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 
***** 

Rule  126(g) 

Commentary 

.02  When  a  member  has  an  order  to 
buy  and  an  order  to  sell  an  equivalent 


s  17  CFR  200.30-3(aMl). 

'15U.S.C.  78s(b)(l). 

2  17CFR240.19t)-4. 

^  See  letter  from  Michael  Cavalier,  Associate 
General  Counsel.  Amex.  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation,  SEC,  dated 
December  20,  2002,  and  enclosures  ("Amendment 
No.  1 ").  Amendment  No.  1  corrected  a 
typographical'error  in  the  text  of  the  proposed 
amendment. 


amount  of  the  same  security,  and  both 
orders  are  of  5.000  shares  or  more  and 
are  for  the  accounts  of  persons  who  are 
not  members  or  member  organizations, 
the  member  may  "cross"  those  orders  at 
a  price  at  or  within  the  prevailing 
quotation.  The  member's  bid  or  offer 
shall  be  entitled  to  priority  at  such  cross 
price,  irrespective  of  pre-existing  bids  or 
offers  at  that  price.  The  member  shall 
follow  the  crossing  procedures  of  Rule 
151,  and  another  member  may  trade 
with  either  the  bid  or  offer  side  of  the 
cross  transaction  only  to  provide  a  price 
which  is  better  than  the  cross  price  as 
to  all  or  part  of  such  bid  or  offer.  A 
member  who  is  providing  a  better  price 
to  one  side  of  the  cross  transaction  must 
trade  with  all  other  market  interest 
having  priority  at  that  price  before 
trading  with  any  part  of  the  cross 
transaction.  No  member  may  break  up 
the  proposed  cross  transaction,  in  whole 
or  in  part,  at  the  cross  price.  No 
specialist  or  Registered  Trader  may 
effect  a  proprietary  transaction  to 
provide  price  improvement  to  one  side 
or  the  other  of  a  cross  transaction 
effected  pursuant  to  this  Commentary 
.02.  A  transaction  effected  at  the  cross 
price  in  reliance  on  this  Commentary 
.02  shall  be  printed  as  "stopped  stock". 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission.  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Amex  Rule  126  (Precedence  of  Bids 
and  Offers)  sets  out  rules  governing 
priority  and  precedence  of  bids  and 
offers  on  the  Exchange  Floor,  and 
generally  provides  that  bids  and  offers 
are  entitled  to  precedence  based  on 
time,  with  a  member  bidding  at  the 
highest  price  (offering  at  the  lowest 
price)  entitled  to  priority,  and  members 
simultaneously  bidding  at  the  highest 
price  (offering  at  the  lowest  price) 
entitled  to  be  on  parity  and  divide 


executions  at  their  price  after  a  previous 
sale  removes  all  bids  and  offers  from  the 
Floor.  Commentary  .02  to  Amex  Rule 
126(g)  applies  only  to  agency  (that  is, 
both  orders  for  accoimts  of  non- 
members)  crosses  (referred  to  herein  as 
"clean  crosses")  to  buy  and  sell  orders 
of  5,000  shares  or  more.  This 
commentary  provides  that  a  member 
may  cross  those  orders  at  a  price  at  or 
within  the  prevailing  quotation,  with 
such  orders  entitled  to  priority  at  the 
cross  price  over  previously  entered  bids 
and  offers.  When  crossing  these  orders, 
the  member  must  follow  the  crossing 
procedures  of  Amex  Rule  151  and 
another  member  may  trade  with  either 
the  bid  or  offer  side  of  the  cross,  but 
only  to  provide  price  improvement  to 
all  or  part  of  the  bid  or  offer.  In 
addition,  the  member  must  trade  with 
all  other  market  interest  having  time 
priority  at  that  price  before  trading  with 
any  part  of  the  cross  transaction. 

The  Exchange  implemented 
Commentary  .02  to  facilitate  execution 
of  block  size  crosses  on  the  Amex.  In 
implementing  this  exception  to  the 
Exchange's  rules  of  precedence,  and.  in 
reducing  minimum  share  size  required 
to  permit  a  clean  cross  from  25.000  to 
5.000  shares,  the  Exchange  was 
responding  competitively  to  regional 
exchanges  that  were  attracting  Amex 
orders  because  orders  to  cross  are  not 
readily  broken  up  by  other  trading 
interest  in  those  markets,  which  may 
lack  a  trading  crowd  or  limit  orders  on 
specialists'  books.* 

A  member  currently  is  not  permitted 
to  break  up  a  proposed  clean  agency 
cross  at  the  cross  price,  but  may  trade 
with  the  bid  or  offer  side  to  provide 
price  improvement  to  all  or  part  of  the 
bid  or  offer.  The  Exchange  proposes  to 
amend  Amex  Rule  126(g).  Commentary 
.02  to  provide  that  orders  of  5.000 
shares  or  more  for  the  account  of  a  non- 
member  or  member  organization  may  be 
crossed  at  a  price  at  or  within  the  bid 
or  offer  without  being  broken  up  by  a 
specialist  or  Registered  Trader  acting  as 
principal.  The  proposed  rule  would  still 
enable  members  representing  agency 
orders  to  break  up  the  cross  to  provide 
price  improvement  to  all  or  part  of  the 
bid  or  offer.  The  purpose  of  the  rule  is 
to  continue  to  reduce  the  amount  of 
crossing  activity  lost  to  regional 
exchanges  or  the  third  market.  Because 
clean  crosses  are  required  under  Amex 
Rule  151  to  be  effected  at  the  minimum 
price  variation,  since  the  advent  of 
decimal  pricing,  it  is  possible  for  the 


*See  File  No.  SR-Amex-92-41.  approved  in 
Release  No.  34-34089,  May  26, 1994  and  File  No. 
SR-Araex-01-02,  approved  in  Release  No.  34- 
44123,  March  28,  2001. 
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specialist  or  other  members  to  interfere 
with  a  cross  while  providing  price 
improvement  of  only  $.01  to  a  portion 
of  the  cross.  This  may  result  in  a 
perception  that  specialists  or  Registered 
Traders  will  break  up  a  proposed  clean 
cross  transaction  by  trading  for  their 
own  accounts  at  a  minimally  improved 
price  ahead  of  a  public  customer  on  the 
other  side  of  the  cross.  This  perception 
coxUd  encourage  a  loss  of  crossing 
activity  to  other  markets. 

Amex  clean  cross  procedures  will 
continue  to  preserve  auction  market 
principles  by  providing  the  possibility 
of  price  improvement  (because  members 
must  follow  Amex  Rule  151  crossing 
procedures),  and  by  requiring  that 
members  trade  with  other  market 
interest  having  time  priority  at  that 
price  before  trading  with  any  part  of  the 
cross  transaction.  In  addition,  the 
Exchange  believes  the  proposal  will 
enhance  competition  among  markets  in 
the  execution  of  agency  crosses.  i 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  ^  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5) "  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fmds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Conimission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2002-89  and  should  be 
submitted  by  January  28,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-269  Filed  1-6-03;  8:45  am) 
BILUNG  CODE  8010-01-P 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47106;  File  No.  SR-NASD- 
2002-99] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  and  Amendment  No.  1  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
to  Amendment  No.  2  Relating  to  Gross 
Income  Assessments  and  Personnel 
Assessments 

December  30.  2002! 
I.  Introduction 

On  July  24,  2002.  the  National 
Association  of  Securities'Dealers,  Inc. 
("NASD"or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Conunission"),  pursuant 
to  section  19(b)(1)  of  the  Securities  and 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder,^  a  proposed  rule 
change  to  modify  its  Member  Regulation 
(including  Enforcement)  pricing 
structures  to;  (1)  Implement  a  three- 
tiered  flat  rate  for  the  Gross  Income 
Assessment  ("GIA")  that  would  be 
applied  to  gross  FOCUS  revenue  and 
would  eliminate  existing  deductions 
and  exclusions;  (2)  use  the  Persormel 
Assessment  as  a  more  prominent 
assessable  base  to  fund  Member 
Regulation  activities.  On  August  21, 
2002,  the  NASD  amended  the  proposal. ' 
The  proposed  rule  change,  as  modified 
by  Amendment  No.  1,  was  published  for 
notice  and  comment  in  the  Federal 
Register  on  August  30,  2002." 

The  Commission  received  1 3 
comment  letters  on  the  proposed  rule 
change.5  On  November  29,  2002,  the 


3  15  U.S.C.  78(f)(b). 
«15  U.S.C.  78(fl(b)(5). 


17CFR200.3O-3(a)(12). 


•  15  U.S.C.  78s(bJ(l). 

2  1?CFR240.19b-4. 

'Sfip  August  21.  2002  letter  from  Barbara  Z. 
.Sweeney.  Senior  Vice  President  and  Corporate- 
Secretan,',  NASD,  to  Katherine  A.  England.  < 

Assistant  Director.  Division  of  Market  Regulation 
("Division")  Commission,  and  attachments 
("Amendment  No.  1").  In  Amendment  No.  1,  the  ' 
NASD  provided  new  proposed  rule  language  that 
completely  replaces  and  supersedes  the  original 
proposed  rule  language,  and  made  minor  technical 
amendments  to  the  rest  of  the  filing. 

••  See  Securities  Exchange  Act  Release  No.  46417 
(August  23.  2002).  67  FR  55893. 

^August  19.  2002  letter  from  Mar>'  Yeager, 
Assistant  Secretary,  New  York  Stock  Exchange,  Inc. 
("NYSE")  to  Jonathan  G.  Katz.  Secretary. 
Commission  ("NYSE  Letter"):  September  17,  2002 
letter  from  Lanny  A.  Schwartz,  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx")  to  Jonathan  C.  Katz, 
Secretary,  Commission  ("Phix  Letter");  September 
18,  2002  letter  from  Edward  ).  Joyce.  President  and 
Chief  Operating  Officer.  Chicago  Board  Options 
Exchange  ("CBOE")  to  fonathan  C.  Katz.  Secretary-. 
Commission  ("CBOE  Letter");  September  19.  2002 
letter  from  Thomas  W.  Sexton.  Vice  President  and 
General  Counsel.  National  Futures  Association 

Coatinirad 
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NASD  filed  a  response  to  the  comment 
letters  and  simultaneously  amended  the 
proposed  rule  change.*^  This  order 
approves  the  proposed  rule  change  as 
modified  as  Amendment  No.  1. 
Simultaneously,  the  Commission 
provides  notice  of  filing  of  Amendment 
No.  2  and  grants  accelerated  approval  of 
Amendment  No.  2. 

n.  Summary  of  Comments 

The  Commission  received  13 
comment  letters  on  the  proposed  rule 
change,  all  in  opposition  to  the 
proposal.^ 


("NFA")  to  lonathan  G.  Katz.  Secretary, 
Commission  ("NFA  Letter");  September  19,  2002 
letter  from  Patrice  Blanc,  Chairman  and  Chief 
Executive  Officer,  Fimat  USA,  Inc.  ( "Fimat")  to 
lonathan  G.  Katz,  Secretary,  Commission  ("Fimat 
Letter"):  September  20,  2002  letter  from  Catherine 
0.  Oixon,  Assistant  Secretary  of  the  Commission, 
U.S.  Commodity  Futures  Trading  Commission 
( "CFTC")  to  lonathan  G.  Katz,  Secretary, 
Commission  ("CFTC  Letter"):  September  26,  2002 
letter  from  Stuart  J.  Kaswell,  Senior  Vice  President 
and  General  Counsel,  Securities  Industry 
Association  ("SIA")  to  Jonathan  G.  Katz,  Secretary, 
Commission  ("SIA  Letter '):  September  20,  2002 
letter  from  David  |.  Vitate,  President  and  Chief 
Executive  Officer,  Board  of  Trade  of  the  City  of 
Chicago,  Inc.,  lames  |.  McNulty.  President  and  Chief 
Executive  Officer.  Chicago  Mercantile  Exchange. 
Inc.,  and  |.  Robert  Collins,  president  and  Chief 
Executive  Officer,  New  York' Mercantile  Exchange, 
Inc.  to  Jonathan  G.  Katz.  Secretary,  Commission 
("Mercantile  Letter"):  September  23,  2002  letter 
from  Christopher  K.  Hehmeyer,  Co-Chairman,  and 
Carl  W.  Gilmore.  General  Counsel,  both  of 
Goldenberg,  Hehmeyer  and  Co.  ("Goldenberg")  to 
lonathan  G.  Katz,  Secretary,  Commission 
("Goldenberg  Letter")  September  20,  2002  letter 
from  John  M.  Damgard.  President,  Futures  Industry 
Association,  Inc.  ("FIA")  to  Jonathan  G.  Katz, 
Secretary,  Commission  ("FIA  Letter"):  September 
23,  2002  letter  from  Brad  W.  Corey.  Chief  Financial 
Officer.  Man  Financial  Inc.  ("Man")  to  Jonathan  G. 
Katz,  Secretary,  Commission  ("Man  Letter"); 
September  26,  2002  letter  from  Ronald  H.  Filler, 
Senior  Vice  President,  Lehman  Brothers,  Inc. 
("Lehman")  to  Jonathan  G.  Katz,  Secretary, 
Commission  ("Lehman  Letter"):  September  20, 
2002  letter  from  Thomas  O'Brien,  Chief  Financial 
Officer,  TransMarket  Group,  L.L.C.  ("TransMarket") 
to  Jonathan  G.  Katz,  Secretary,  Commission 
("TransMarket  Letter"). 

^  November  27,  2002  letter  from  Barbara  Z. 
Sweeney.  Senior  Vice  President  and  Corporate 
Secretary,  NASD,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission  ("NASD 
Response  Letter")  and  attachments  (collectively, 
"Amendment  No.  2").  In  Amendment  No.  2,  the 
NASD  excluded  commodities  income  from  Gross 
Revenue  for  purposes  of  the  GIA. 

'  See  footnote  5,  supa.  The  Commission  notes 
that,  in  proposing  to  modify  its  regulatory  pricing 
structure,  the  NASD  filed  the  instant  proposed  rule 
change  in  tandem  with  SR-NASD-2002-98.  See 
Securities  Exchange  Act  Release  No.  46416  (August 
23.  2002),  67  FR  55901  (August  30,  2002).  SR- 
NASD-2002-98  was  effective  upon  filing  with  the 
Commission.  15  U.S.C.  78s(b)(3)(A)(ii),  17  CFR 
240.19b-4(f)(2).  Because  the  NASD's  proposed 
changes  to  its  regulatory  pricing  structure  were  split 
between  two  separate  yet  related  rule  filings,  some 
■  of  the  commenters  expressed  opposition  to  the 
restructuring,  generally,  without  raising  specific 
concerns  about  SR-NASD-2002-99.  See  NYSE 
Letter;  Phlx  Letter;  and  SIA  Letter  at  1-2  (absence 
of  the  effective  rate  of  the  NASD's  proposed  trading 


Many  commenters  objected  to  the 
proposal  because  they  believe  the 
proposed  fees  are  not  limited  to 
recovery  of  costs  for  services  performed 
by  the  NASD.''  For  example, 
commenters  expressed  disapproval  of 
the  NASD's  proposed  chemges  to  the 
manner  in  which  it  calculates  the  GIA, 
stating  the  new  method  of  calculating 
the  GIA  would  include  revenue  from 
transactions  for  which  there  is  no 
regulatory  nexus  between  the 
transactions  and  the  NASD,  including 
transactions  that  do  not  involve 
securities."  Some  commenters 
disapprove  of  the  proposal  because  they 
believe  the  amount  of  the  GIA  will  have 
an  inverse  relationship  to  the  resources 
that  the  NASD  must  expend  on  firms.  In 
other  words,  the  new  method  of 
calculating  the  GIA  allegedly  would 
result  in  a  greater  financial  impact  on 
firms  for  which  the  NASD  plays  a 
smaller  regulatory  role.'" 

Commenters  objected  to  the  proposal 
because  they  believe  the  NASD  will  be 
charging  its  members  who  have  dual 
memberships  for  regulatory  services  in 
relation  to  transactions  in  covered 
securities  (as  defined  in  the  proposals) 
that  are  effected  on  other  markets." 
Additionally,  the  commenters  expressed 
concern  about  the  precedent  the 
proposal  will  set.  For  example,  if  the 
NASD  is  allowed  to  assess  a  fee  based 
on  its  member's  futures  business,  the 


activity  fee  makes  it  impossible  for  SIA  member 
firms  to  determine  the  impact  of  all  elements  of  the 
NASD's  proposed  pricing  structure).  No 
commenters  objected  to  the  Personnel  Assessment 
specifically.  Some  commenters  questioned  whether 
the  NASD's  proposed  restructuring  as  a  whole 
would  be  revenue  neutral.  See  e.g..  NFA  Letter  at 
1  ("NASD  claims  that  its  entire  proposal  would  be 
revenue  neutral,  but  it  does  not  provide  any  figures 
to  support  that  claim."). 

»  See  e.g..  NYSE  Letter:  CBOE  Letter  at  3:  NFA 
Letter  at  3-4;  Fimat  Letter  at  1-2;  Mercantile  Letter 
at  1:  Lehman  Letter  at  2:  Man  Letter  at  2: 
TransMarket  Letter:  FIA  Letter  at  1  (the  proposal 
"  *   *   *  unfairly  penalizes  member  firms  that 
derive  a  significant  portion  of  their  revenue  from 
activities  unrelated  to  their  scscurities  business, 
which  are  not  subject  to  the  oversight  of  the  NASD 
and  with  respect  to  which  the  NASD  provides  no 
regulatory  services.")  and  at  4-5. 

9  See  e.g..  CFTC  Letter  at  1;  NFA  Letter  at  1-2 
(GIA  will  collect  income  via  FOCUS  reports  that  is 
unrelated  to  securities,  such  as  over-the-counter 
derivatives,  cash  commodities,  futures,  and  foreign 
exchange):  Fimat  Letter  (GIA  will  have  adverse  and 
disproportionate  impact  on  combined  broker- 
dealers/futures  commission  merchants  by  allowing 
the  NASD  to  collect  fees  on  revenue  that  does  not 
come  from  securities-related  business):  Mercantile 
Letter  at  1,  3  ("*   *    *  there  is  no  nexus  between  the 
NASD  fee  and  its  regulatory  responsibilities  in  the 
commodity  industry."):  Goldenberg  Letter  at  1 
(Goldenberg  will  experience  significant  increase  in 
its  GIA,  though  "not  a  single  customer  *   *   *  would 
be  entitled  to  utilize  any  of  the  regulatory  services 
of  the  NASD.  ". 

'"See  NFA  Letter  at  4-5;  FIA  Letter  at  2-3;  Man 
Letter  at  3. 

' '  See  Phlx  Letter  at  1 ;  Mercantile  Letter  at  1 . 


NFA  may  determine  that  it  is  acceptable 
to  assess  fees  based  on  its  members' 
securities  business. ^^ 

In  its  response  to  the  commenters,  the 
NASD  focused  only  on  comments  made 
in  connection  with  the  instant  proposed 
rule  change."  The  NASD  expressed  its 
belief  that  the  proposed  changes  to  the 
GIA  are  fair  and  equitable,  because  they 
will  "ensure  that  dl  NASD  members  use 
the  same  simplified  fee  structure  and 
will  be  assessed  on  the  same  imiform 
basis."'* 

With  regard  to  the  commenters' 
concerns  that  there  is  no  clear  nexus 
between  the  NASD's  proposed  fees  and 
the  NASD's  regulatory  services 
provided,  the  NASD  explained  that 
most  of  the  commenters  objected  to 
including  commodities  in  the  GIA.'^  By 
reinstating  the  exclusion  for 
commodities  income,  the  NASD 
believes  it  has  addressed  the 
commenters'  concerns  in  this  regard. 
The  NASD  stated  that  it  believes  that 
the  requirement  that  fees  be  reasonable 
and  equitably  allocated  does  not  require 
a  fee  structure  "so  specific  and  complex 
as  to  tie  specific  self-regulatory 
programs  and  related  expenses  to 
specific  business  lines  within  a  firm[.]" 
The  NASD  reiterated  the  position 
outlined  in  the  proposal — that  total 
revenues  of  a  broker-dealer  member, 
combined  with  trading  activity  of  those 
members  and  the  number  of  registered 
persons,  serves  as  an  effective  measure 
of  what  drives  the  NASD's  regulatory 
costs. '**  Regarding  the  concern  that  other 
markets  may  institute  fees  similar  to  the 


'2  Mercantile  Letter  at  4  ("NFA  could  also  decide 
to  Impose  fees  on  dually  registered  members  with 
respect  to  their  securities-related  transactions  *   *   * 
duplicative  fees  would  be  imposed  at  the  expense 
of  members'  profit  margin,  or,  alternatively,  such 
fees  would  merely  be  passed  on  by  the  members  to 
the  ultimate  customers.").  See  also  Fimat  Letter  at 
2. 

'3  NASD  Response  Letter  at  2-3.  The  Commission 
notes  that  the  NASD  Response  Letter  speaks  of  15 
comment  letters,  because  the  NASD  listed  comment 
letters  received  on  the  instant  filing  and  on  SR- 
NASD-2002-98.  There  are  only  13  letters  specific 
to  the  instant  filing,  however,  and  the  NASD  will 
address  comments  relating  to  SR-NASD-2002-98  at 
a  later  time. 

'<  /d.  at  5.  The  NASD  also  noted  that  it  removed 
deductions  and  exclusions  that  were  used 
inconsistently  by  member  firms  from  the  GIA 
equation.  Id.  However,  the  NASD  reinstated  the 
exclusion  for  commodities  income.  Noting  that 
some  of  its  member  firms  conduct  securities  and 
commodities  business  in  a  single,  fointly  registered 
entity,  while  other  members  conduct  a  substantially 
similar  business  in  separate  entities  with  separate 
registrations,  the  NASD  determined  that  "to  subject 
those  conducting  securities  and  commodities 
business  in  a  single  jointly  registered  entity  to  the 
increased  expense  burden  (when  the  commodities 
income  is  already  assessed  under  a  comparable 
regulatory  scheme)  would  result  in  similar  entities 
receiving  different  treatment."  Id. 

'5  NASD  Response  Letter  at  7. 

'"W.  ate. 
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NASD's  fees,  the  NASD  restates  its 
position  that  the  fees  it  is  proposing 
"are  directly  related  to  the  regulatory 
responsibilities  of  NASD,  are  member 
regulatory  fees  not  market  regulatory 
fees,  and  are  revenue  neutral  to 
NASD."!^ 

Finally,  with  regard  to  the  concern 
that  conunenters  are  unable  to  comment 
meaningfully  on  the  proposal  because  of 
the  lack  of  specifics  on  the  trading 
activity  fee  in  SR-NASD-2002-98,  the 
NASD  states  that  it  has  since  established 
and  published  the  trading  activity  fee 
rates.  Furthermore,  the  trading  activity 
fee  portion  of  the  NASD's  proposed  fee 
restructuring  proposal  is  now  subject  to 
full  notice  and  comment.'^ 

in.  Discussion  and  Ck)inmission 
Findings 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change,  the 
comment  letters,  and  the  NASD's 
response  to  the  comments,  and  finds 
thai  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association  '^  and,  in 
particular,  the  requirements  of  section 
15A(b)(5)  of  the  Act.^o  Section  15A{b)(5) 
requires,  among  other  things,  that  the 
rules  of  a  national  seciuities  association 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  association  operates  or 
controls.  The  Commission  finds  that  the 
three-tiered  flat  rate  for  the  GIA  that  the 
NASD  proposes  to  apply  to  gross 
FOCUS  revenue  and  the  use  of  the 
Persormel  Assessment,  as  described  in 
the  instant  proposed  rule  change,  is 
consistent  with  section  15A(b)(5)  of  the 
Act,  in  that  the  proposal  is  reasonably 
designed  to  simpfify  the  NASD's  fee 
structure,  and  to  fairly  and  equitably 
assess  higher  fees  to  those  member  firms 
that  require  a  greater  portion  of  NASD 
regulatory  services. 

The  Commission  recognizes  the 
difficulties  inherent  in  restructuring  the 
NASD's  regulatory  fees,  and  believes 
that  the  NASD  has  made  a  good  faith 
effort  to  do  so  in  a  manner  that  is  fair 
and  reasonable.  The  Commission  also 
notes  that  the  NASD  has  indicated  it 
will  examine  the  fees  periodically,  and 


"Id. 

"  See  Securities  Exchange  Act  Release  No.  46817 
(November  12.  2002),  67  FR  69785  (November  19, 
20a2l.(SR-NASD-2002-148). 

'*In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

^tJ5U.S.C.  78o-3(b)(5j. 


will  adjust  the  fees  accordingly  in  an 
effort  to  keep  the  fees  at  a  level  that  is 
revenue  neutral  to  the  NASD. 

While  some  commenters  believe  there 
is  no  clear  nexus  between  the  NASD's 
proposed  fees  cmd  the  regulatory 
services  the  NASD  provides,  the 
Commission  believes  that  the  NASD  had 
adequately  addressed  this  concern.  The 
Commission  believes  that  both  the 
overall  business  activity  of  a  firm  and 
the  level  of  transactions  a  firm  handles 
are  reflected  in  the  cost  of  the  NASD's 
regulatory  services.  If  the  fee  were  based 
on  either  measure  alone  firms  whose 
business  is  predominantly  reflected  in 
one  or  the  other  measure  would 
subsidize  the  operations  of  other  firms. 
Furthermore,  the  NASD,  as  a  registered 
national  seciuities  association,  has  a 
wide-ranging  responsibility  for 
overseeing  the  just  and  equitable 
conduct  of  its  members,  as  well  as  its 
members'  financial  condition,  no  matter 
what  activities  its  members  choose  to 
conduct  through  the  broker-dealer.  The 
Commission  is  satisfied  that  the  NASD's 
proposed  GIA  is  reasonably  tailored  to 
apportion  fees  based  on  the  regulatory 
services  the  NASD  provides. 
Additionally,  the  Commission  agrees 
that  the  NASD's  decision  to  reinstate  the 
exclusion  for  commodities  income  in 
the  GIA  should  substantially  satisfy  the 
commenters  who  expressed 
dissatisfaction  with  this  aspect  of  the 
proposal. 

With  regard  to  the  commenters' 
concern  that  approval  of  the  NASD's 
proposed  fee  restructuring  may  set  a 
precedent  whereby  other  markets  may 
institute  fees  similar  to  the  NASD's  fees, 
the  Commission  notes  that  any  fee 
proposal  filed  with  the  Commission 
must  meet  the  statutory  standard 
established  in  section  15A(b))5)  of  the 
Act.^i  In  particular,  the  Commission 
will,  as  it  has  done  in  the  instant 
proposed  rule  change,  assess  any  such 
proposal  to  determine  whether  or  not 
the  proposed  fees  have  a  sufficient 
nexus  to  the  regulatory  responsibilities 
of  the  proposing  entity,  and  are  fees 
based  on  the  regulation  of  members  as 
opposed  to  the  regulation  of  markets. 

The  Commission  believes  that  the 
NASD  has  been  responsive  to  the 
commenters'  concerns  that  more  time 
and  information  is  necessary  to  evaluate 
the  NASD's  tandem  proposed  rule 
changes  to  restructure  its  regulatory 
'  fees.  With  the  filing  of  SR-NASD-2002- 
147  and  SR-NASD-2002-148,  the 
NASD  has  provided  the  public  with 
further  opportunity  to  evaluate  its 
proposed  regulatory  fee  restructuring. 


With  regcird  to  all  other  issues  raised 
by  the  commenters,  the  Commission  is 
satisfied  that  the  NASD  has  adequately 
and  accurately  addressed  the 
commenters'  concerns. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No.  2 
before  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  NASD  filed 
Amendment  No.  2  in  response  to 
comments  it  received  after  the 
publication  of  the  notice  of  filing  of  the 
proposed  rule  change,  to  address  certain 
commenters'  concems.^^  Because 
Amendment  No.  2  is  responsive  to  these 
commenters'  concerns,  the  Commission 
finds  good  cause  for  accelerating 
approval  of  the  proposed  rule  change,  as 
amended. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequenf  amendments,  all  viritten 
statements  with  respect  to  Amendment 
No.  2  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  2  between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copjring 
in  the  Comjnission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-99  and  should  be 
submitted  by  January  28,  2003. 


2>  Exchange  rules  must  comply  with  section 
6(b)(4)  of  the  Act.  15  U.S.C.  78f(b)(4V. 


"Certain  commenters  objected  to  the  NASlS's 
method  of  calculating  the  CIA  because  it  would 
include  revenue  from  transactions  for  which  there 
is  no  regulatory  nexus  between  the  transactions  and 
the  NASD.  See  footnote  9,  supra.  Although  the 
NASD" believes  that  the  CIA  structure  as  proposetl 
constitutes  "a  reasonable  fee  that  is  equitably 
allocated,  and  consistent  with  the  Act,"  the  NASD 
reinstated  the  exclusion  for  commodities.  NASD 
Response  Letter  at  5.  According  to  the  NASD,  some 
of  its  member  firms  conduct  securities ^nd 
commodities  business  in  a  single  jointly  registered 
entity,  and  other  members  conduct  a  substantially 
similar  business  as  separate  entities  with  separate 
registrations.  Reinstating  the  exclusion  for 
commodities  income  allows  similarly  situated 
entities  to  ret:eive  the  same  treatment.  While  the 
NASD  believes  that  commodities  income  drives 
some  ofjhe  NASD's  regulatory  costs  for  jointly 
registered  firms,  it  reinstatjid  the  exclusion  for 
commodities  income.  Id. 
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V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act, "  that  the 
proposed  rule  change  (SR-NASD-2002- 
99),  as  amended  by  Amendment  No.  1, 
be,  and  it  hereby  is,  approved,  and  that 
Amendment  No.  2  to  the  proposed  rule 
change  be,  and  hereby  is,  approved  on 
an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-220  Filed  1-6-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47111;  File  No.  SR-NASQ- 
2002-183] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  Thereto  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Amending  Nasdaq's  Rules  Pertaining 
to  Certain  Issuer  Entry  Fees 

December  31,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
26,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  On 
December  30,  2002,  Nasdaq  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  On  December  31,  2002  Nasdaq 
filed  Amendment  No.  2  to  the  proposed 
rule  change.''  The  Commission  is 


"15U.S.C.  78s(b)(2). 

"17.CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

■^  See  letter  from  John  D.  Nachmann.  Senior 
Attorney,  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director,  Division  of  Market  Regulation 
("Division"').  Commission  ("Amendment  No.  1").  In 
Amendment  No.  1 .  Nasdaq  requests  that  the 
Commission  finds  good  cause  to  approve  the 
proposed  rule  change  on  an  accelerated  basis 
pursuant  to  Section  19(b)(2)  of  the  Act.  15  U.S.C. 
78s(b)(2). 

■*  See  letter  from  John  D.  Nachmann,  Senior 
Attorney,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission,  dated 
December  30,  2002  ("Amendment  No.  2"). 
Amendment  No.  2  makes  technical  changes  to  the 
proposed  rule  text. 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
ft-om  interested  persons  and  to  approve 
the  proposed  rule  change,  as  amended, 
on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  its 
rules  regarding  non-refundable 
application  fees,  listing  fees  for  rights, 
and  SmallCap  entry  and  annual  listing 
fees.  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 
***** 

4510.  The  Nasdaq  National  Market 
(a)  Entry  Fee 

(1)  [When  a]  A  domestic  issuer,  or 
foreign  issuer  raising  capital  in 
conjunction  with  its  Nasdaq  listing,  that 
submits  an  application  for  inclusion  of 
any  class  of  its  securities  [not  otherwise 
identified  in  this  Rule  4500  series]  in 
The  Nasdaq  National  Market,  [it]  shall 
pay  to  The  Nasdaq  Stock  Market,  Inc.  a 
fee  calculated  on  total  shares 
outstanding,  [which  includes  a  one-time 
company  listing  fee  of  $5,000  ($1,000  of 
which  is  a  non-refimdable  processing 
fee),]  according  to  the  following 
schedule[:].  This  fee  will  be  assessed  on 
the  date  of  entry  in  The  Nasdaq 
National  Market,  except  for  $5,000 
which  represents  a  non-refundable, 
application  fee,  and  which  must  be 
submitted  with  the  issuer's  application. 

Up  to  30  miUion  shares— $100,000. 
30+  to  50  million  shares— $125,000. 
Over  50  million  shares— $150,000. 

(2)  [When  a]  A  foreign  issuer  not 
raising  capital  in  conjunction  with  its 
Nasdaq  listing,  including  American 
Depositary  Receipts  (ADRs),  that 
submits  an  application  for  inclusion  of 
any  class  of  its  securities  [not  otherwise 
identified  in  this  Rule  4500  series]  in 
The  Nasdaq  National  Market,  [it]  shall 
pay  to  The  Nasdaq  Stock  Market,  Inc.  a 
fee  ceilculated  on  toted  shares 
outstanding,  [which  includes  a  one-time 
company  listing  fee  of  $5,000  ($1,000  of 
which  is  a  non-refundable  processing 
fee),]  according  to  the  following 
schedule[:].  This  fee  will  be  assessed  on 
the  date  of  entry  in  The  Nasdaq 
National  Market,  except  for  $5,000, 
which  represents  a  non-refundable, 
application  fee,  and  which  must  be 
submitted  with  the  issuer's  application. 

Up  to  3  million  shares— $50,000. 
3+  to  5  million  shares— $75,000. 
5+  to  30  million  shares— $100,000. 
30+  to  50  million  shares— $125,000. 
Over  50  million  shares— $150,000. 

(3)  No  change 


(4)  An  issuer  that  submits  an 
application  for  inclusion  of  any  class  of 
rights  in  The  Nasdaq  National  Market, 
shall  pay,  at  the  time  of  its  application, 
a  non-refundable  application  fee  of 
$1,000  to  The  Nasdaq  Stock  Market,  Inc. 

([4]5)  The  Board  of  Directors  of  The 
Nasdaq  Stock  Market,  Inc.  or  its 
designee  may,  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  entry  fee 
prescribed  herein. 

([5)6)  If  the  application  is  withdrawn 
or  is  not  approved,  the  entry  fee  (less 
the  non-refundable  application 
[processing]  fee)  shall  be  refimded. 

(b)-(d)  No  change 

4520.  The  Nasdaq  SmallCap  Market 

(a)  Entry  Fee 

(1)  [When  Si]An  issuer  that  submits  an 
application  for  inclusion  of  any  class  of 
its  securities  [not  otherwise  identified  in 
this  Rule  4500  series)  [,  other  than 
convertible  debentures,]  in  The  Nasdaq 
SmallCap  Market,  [it]  shall  pay  to  The 
Nasdaq  Stock  Market,  Inc.  a  fee 
calculated  on  total  shares  outstanding, 
[which  includes  a  one-time  company 
listing  fee  of  $5,000  ($1,000  of  which  is 
a  non-refundable  processing  fee),]   . 
according  to  the  following  schedule[:]. 
This  fee  will  be  assessed  on  the  date  of 
entry  in  The  Nasdaq  SmallCap  Market, 
except  for  a  non-refundable,  application 
fee  of  $5,000,  which  must  be  submitted 
with  the  issuer's  application. 

Up  to  [1  million  shares— $9,500. 

1+  to]  5  million  shares— $[19,000] 
25,000. 

5+  to  10  million  shares— $[30,875] 
35,000. 

10+  to  15  miUion  shares— $[40,375] 
45.000. 

Over  15  million  shares— $[47,500] 
50,000. 

(2)  [When  a]An  issuer  that  submits  an 
application  for  inclusion  of  any  class  of 
convertible  debentures  in  The  Nasdaq 
SmallCap  Market,  [it]  shall  pay  to  The 
Nasdaq  Stock  Market,  Inc.  a  [one-time, 
company]  non-refundable  application 
[listing]  fee  of  $5,000  [(which  shall 
include  a  $1,000  non-refundable 
processing  fee)]  and  a  fee  of  $1,000  or 
$50  per  million  dollars  face  amount  of 
debentures  outstanding,  whichever  is 
higher. 

(3)  The  Board  of  Directors  of  The 
Nasdaq  Stock  Market,  Inc.  or  its 
designee  may,  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  entry  fee 
prescribed  herein. 

(4)  Total  shares  outstanding  means 
the  aggregate  of  all  classes  of  equity 
securities  to  be  included  in  The  Nasdaq 
SmallCap  Market  as  shown  in  the 
issuer's  most  recent  periodic  report  or  in 
more  recent  information  held  by  Nasdaq 
or,  in  the  case  of  new  issues,  as  shown 
in  the  offering  circular,  required  to  be 
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filed  with  the  issuer's  appropriate 
regulatory  authority. 

(5)  An  issuer  that  submits  an 
application  for  inclusion  of  any  class  of 
ri^ts  in  The  Nasdaq  SmallCap  Market, 
shall  pay,  at  the  time  of  its  application, 
a  non-refundable  application  fee  to  The 
Nasdaq  Stock  Market  of  $1,000.  [If  the 
application  is  withdrawn  or  is  not 
approved,  the  entry  fee  (less  the  non- 
refundable application  [processing]  fee) 
shall  be  refunded.] 

(b)  No  change 

(c)  Annual  Fee 

(1)  The  issuer  of  a  class  of  seciu'ities 
that  is  a  domestic  or  foreign  issue, 
including  American  Depositary  Receipts 
(ADRs),  listed  in  The  Nasdaq  SmallCap 
Market  shall  pay  to  The  Nasdaq  Stock 
Market,  Inc.  an  annual  fee  to  be 
computed  as  follows: 

(A)  $[8,000]  15,000  for  the  first  issue 
if  it  has  total  shares  outstanding  of  up 
to  10  million  shares;  or 

(B)  $1 6,000  for  the  first  issue  if  it  has 
total  shares  outstanding  of  10  million  or 
more  shares;  plus 

(C)  $2,000  for  each  additional  issue. 

(D)  For  companies  with  more  than 
one  issue,  the  first  issue  is  the 
company's  common  stock  or  common 
stock  equivalent  with  the  highest  total 
shares  outstanding.  For  companies  with 
no  common  stock  or  common  stock 
equivalent,  the  first  issue  is  the  issue 
with  the  highest  total  shares 
outstanding. 

(2)-(4)  No  change 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  piupose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Piupose 

The  piu-pose  of  the  proposed  rule 
change  is  to  amend  Nasdaq  rules 
regarding  non-refundable  application 
fees,  listing  fees  for  rights,  and 
SmallCap  entry  and  annual  listing  fees. 
Nasdaq  proposes  that  these  changes  be 
effective  as  of  January  1,  2003.  Nasdaq 


also  proposes  that  the  proposed  fees  be 
applied  to  all  issuers  listed  as  of  that 
date,  and  all  new  listings  entering 
Nasdaq  on  or  after  that  date.  Ptu^uant  to 
NASD  Rule  4520  ("The  Nasdaq 
SmallCap  Market"),  SmallCap  entry  fees 
would  increase  from  a  range  of  $9,500 
to  $47,000,  to  a  range  of  $25,000  to 
$50,000,  depending  on  the  total  shares 
outstanding  in  the  issue.  Nasdaq 
SmallCap  annual  fees  would  increase 
fi-om  $8,000  for  the  first  issue,  to  a  range 
from  $15,000  to  $16,000,  depending  on 
the  total  shares  outstanding  in  the  issue. 
Nasdaq  is  undertaking  this  increase  to 
cover  costs  associated  with  the 
operation  of  the  SmallCap  market.  In 
particular,  Nasdaq  has  continued  to 
invest  in  market  services  and  initiatives 
such  as  the  launch  of  SuperMontagesw, 
the  NASDAQ  Market  Intelligence 
DesksM,  and  enhancements  to 
NASDAQ.com.  At  the  same  time, 
Nasdaq's  costs  to  provide  regulatory 
oversight,  client  coverage  and  other 
professional  services  have  continued  to 
increase. 

Nasdaq  also  proposes  to:  (1)  Provide 
transparency  to  the  entry  fee  for  rights; 
(2)  change  the  date  of  the  assessment  of 
entr>'  fees  from  the  date  of  application 
to  the  date  of  listing;  and  (3)  increase 
the  non-refundable  portion  of  the  listing 
fee  fi-om  $1,000  to  $5,000  for  both  the 
Nasdaq  National  Market  and  the  Nasdaq 
SmallCap  Market.'^ 

With  respect  to  the  entry  fee  for 
rights,  Nasdaq  rules  do  not  currently 
distinguish  between  rights  and  regular 
equities.  As  such,  applications  for  the 
inclusion  of  any  class  of  rights  are 
subject  to  the  same  entry  fees  as  those 
for  regul8ir  equities.  Nasdaq  has 
traditionally  waived  all  but  $1,000  of 
the  entry  fees  for  rights  because  Nasdaq 
believes  that  it  would  be  inequitable  to 
charge  the  same  entry  fees  for  rights  and 
regular  equities,  as  rights  are  short-term 
in  nature  and  usually  expire  in  30  to  60 
days.  Therefore,  Nasdaq  is  proposing  to 
codify  a  separate  non-refundable  entry 
fee  of  $1,000  for  the  inclusion  of  any 
class  of  rights  to  provide  transparency  to 
this  policy. 

Nasdaq  is  also  proposing  to  revise  the 
assessment  date  for  entry  fees  from  the 
date  that  an  issuer  submits  a  listing 
application  to  the  date  that  an  issuer  is 
listed.  Currently,  Nasdaq  currently 
assesses  entry  fees  based  on  the  date 
that  an  issuer  submits  its  application. 
Because  an  issuer  is  billed  for  entry  fees 
at  the  time  that  it  is  listed,  however, 
Nasdaq  staff  must  review  the  fee 
schedule  that  was  in  effect  at  the  time 
that  the  issuer  submitted  its  listing 
application  in  order  to  determine  the 


appropriate  entry  fees  that  are  due. 
Nasdaq  believes  that  revising  the 
assessment  date  for  entry  fees  to  the 
date  that  an  issuer  is  listed  will  make  it  . 
much  easier  for  Nasdaq  staff,  as  well  as 
issuers,  to  determine  the  proper  fees  for 
the  listing  of  a  class  of  securities;  as  the 
fees  will  be  determined  by  the  fee 
schedule  in  effect  at  the  time  of  billing. 

Lastly,  Nasdaq  proposes  to  increase 
the  non-refundable  portion  of  the  listing 
fee  &t)m  $1,000  to  $5,000.  Currently, 
when  an  issuer  submits  an  application 
for  inclusion  on  Nasdaq,  it  must  pay  a 
one-time  fee  of  $5,000,  which  includes 
a  $1 ,000  non-refundable  processing  fee. 
Nasdaq  is  proposing  to  increase  the  non- 
refundable processing  fee  from  $1 ,000  to 
$5;000  in  order  to  cover  the  costs 
associated  with  processing  an 
application.  Because  the  cost  of 
processing  a  listing  application  is 
approximately  $6,000,  Nasdaq  is  unable 
to  cover  its  costs  in  those  situations 
where  an  issuer  withdraws  its 
application  or  is  denied  Usting.  In 
conjimction  with  this  change,  Nasdaq 
also  proposes  to  change  the  term 
"listing  fee"  to  "application  fee." 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act  ^  in 
general,  and  with  sections  15A{b)(5)^ 
and  15A(b)(6)**  of  the  Act  in  particular. 
Nasdaq  believes  that  the  proposed  rule    . 
change  is  consistent  with  Section 
15A(b)(5)  of  the  Act  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
issuers  using  the  Nasdaq  system. 
Nasdaq  believes  that  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(6)  of  the  Act  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  as  well 
as  to  protect  investors  and  the  public 
interest  by  providing  greater 
transparency  to  Nasdaq's  rules  for 
issuers,  their  counsel,  and  investors. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


V 


5  See  NASD  Rules  4510  and  4520.  respectively. 


.\. 

6  15U.S.C.  780-3. 
'15U.S.C.  78o-3(b)(5). 
■151I.S.C.  78o-3(b)(6). 


^ 
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C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchemge 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-183  and  should  be 
submitted  by  lanuary  28.  2003. 

IV.  Commission's  Finding  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  15A  of  the  Act  ^  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  association. 
Specifically,  the  Commission  finds  that 
the  proposed  rule  change,  as  amended, 
is  consistent  with  section  15A(b)(5)  of 
the  Act,!"  in  that  the  proposal  provides 
for  an  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
issuers  using  Nasdaq's  facility  and/or 
systems.  As  represented  by  Nasdaq,  the 
Commission  notes  that  the  proposed  fee 
increase  in  Nasdaq  SmallCap  entry  and 
annual  fees  reflect  the  additional  costs 
associated  with  operating  Nasdaq 
SmallCap  market,  including  various 
regulatory  and  client  services  provided 
to  issuers.  Namely,  Nasdaq  represented 
that  it  has  continued  to  invest  in  market 
services  and  market  quality 
improvements  such  as  SuperMontage, 
the  Nasdaq  Market  Intelligence  Desk, 


and  enhancements  to  NASDAQ.com. 
Furthermore,  as  represented  by  Nasdaq, 
the  increase  of  a  non-refundable 
application  fee  from  $1,000  to  $5,000 
covers  the  processing  of  an  issuer 
application  for  entry,  especially  in  those 
instances  where  aii  issuer  has 
withdrawn  its  application  or  has  been 
denied  listing. 

The  Commission  also  finds  that  the 
proposed  rule  change  consistent  with 
section  15A(b)(6)  of  the  Act "  because 
the  proposed  rules  promote  just  and 
equitable  principles  of  trade,  and 
protect  investors  and  the  public  interest. 
In  particular,  the  Commission  notes  that 
Nasdaq  should  provide  greater 
transparency  to  issuers  by  codifying  its 
regular  practice  of  charging  a  $1,000  fee 
for  the  inclusion  of  any  class  of  rights. 
Finally,  Nasdaq  has  represented  that  it 
would  assess  appropriate  entry  fees 
based  on  the  fee  schedule  in  effect  at  the 
time  of  listing,  rather  than  the 
application  date. 

Nasdaq  seeks  to  implement  that 
proposed  fees  on  January  1,  2003.  In 
order  to  facilitate  the  implementation  of 
the  new  fee  schedule  and  ease 
administration  of  the  fees,  Nasdaq  has 
requested  that  the  Commission  find 
good  cause  to  approve  the  proposed  rule 
change,  as  amended,  before  the  thirtieth 
day  after  the  date  of  publication  of 
notice  in  the  Federal  Register.  The 
Commission  finds  good  cause  to 
approve  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register.  The 
Commission  believes  that  granting 
accelerated  approval  to  the  amended 
proposal  will  allow  Nasdaq  to 
implement  the  new  fees  by  January  1, 
2003  and  will  provide  issuers  with 
notice  and  an  opportunity  to  budget  for 
additional  costs. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,i2  that  the 
propsed  rule  change  (SR-NASD-2002- 
183)  is  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jill  M.  Peterson, 
Assistant  Secretary. 
IFR  Doc.  03-222  Filed  1-6-03;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
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Dealers,  Inc.  Extending  Existing  Pilot 
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December  31,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
26,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  The  Association 
filed  the  proposal  pursuant  to  Section 
19(b)(3)(A)  of  the  Act,^  and  Rule  19b- 
4(fl(6)  thereunder,''  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  extend  the 
pilot  program  for  the  Trading  Activity. 
Fee  ("TAF")  through  March  1,  2003. 
The  TAF  structure  as  originally 
proposed  in  SR-NASD-2002-98  ^  (and 
modified  in  SR-NASD-2002-147B)  jg 
set  to  expire  on  December  31,  2002. 
Upon  expiration  of  SR-NASD-2002-98, 
the  member  regulatory  pricing  structure 
was  to  revert  to  Section  8  of  Schedule 
A  of  the  By-Laws  as  amended.  However, 
the  NASD  has  determined  not  to  revert 
to  the  previous  pricing  structure,  but 
rather  to  extend  the  TAF  pilot  program, 
to  maintain  the  status  quo  and  to  allow 
the  Commission  more  time  to  review 
issues  presented  by  the  TAF  proposed 
rule  change.^  The  NASD  proposes  no 
substantive  changes  to  the  existing  pilot 


« 15  U.S.C.  780-3. 
■"IS  U.S.C.  78o-3(b)(5). 


"15  U.S.C.  78o-3(b)(6). 

'M5U.S.C.78s(b)(2). 

'3  17CFR200.30-3(a)(12). 


•  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-^. 

n5  U.S.C.  78s(b)(3)(A). 

''17CFR240.19b-4(n(6). 

5  Securities  Exchange  Act  Release  No.  46416 
(August  23,  2002),  67  FR  55901  (August  30,  2002). 

^Securities  Exchange  Act  Release  No.  46818 
(November  12,  2002),  67  FR  69782  (November  19, 
2002). 

'  In  addition,  many  NASD  member  firms  have 
already  made  programming  changes  to  pay  in 
conformity  with  the  TAF  structure  that  was 
effective  on  October  1 ,  2002. 
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program,  other  than  to  extend  its 
operation  through  March  1,  2003. 

The  text  of  the  proposed  rule  change 
is  available  at  the  NASD  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Association  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

On  July  24,  2002,  the  NASD  filed  SR- 
NASD-2002-98,  which  proposed  a  new 
member  regulatory  pricing  structure." 
The  proposed  rule  change  was  filed  for 
immediate  effectiveness  pursuant  to 
Section  19(b){3)(A)(ii)  of  the  Act  ^  and 
Rule  19b-4(^(2)io  thereunder.  SR- 
NASD-2002-98  is  currently  in  effect. 
Assessments  under  the  new  TAF  were 
effective  as  of  October  1,  2002."  On 
October  .18,  2002,  the  NASD  established 
a  sunset  provision  whereby  the  TAF 
would  cease  to  exist  after  December  31, 
2002. '2  Upon  expiration  of  SR-NASD- 
2002-98,  the  member  regulatory  pricing 
was  to  revert  to  Section  8  of  Schedule 
A  of  the  By-Laws  as  amended. 

The  NASD  has  determined  not  to 
revert  to  the  previous  pricing  structure 
established  in  Section  8  of  Schedule  A 
of  the  NASD  By-Laws,  but  rather  to 


"Securities  Exchange  Act  Release  No.  46416 
(August  23,  2002).  67  FR  55901  (August  30, 
2O02)(SR-NASD-2OO2-98).  See  also  Securities 
Exchange  Act  Release  No.  46417  (August  23,  2002), 
67  FR  55893  (August  30,  2002)(SR-NASD-2002- 
99).  The  NASD  also  published  two  Notices  to 
Mf»mbers  describing  the  proposed  changes  and 
addressing  interpretive  questions  posed  by  NASD 
members.  See  Notice  to  Members  02-41  ()uly  2002), 
and  Notice  to  Members  02-63  (September  2002). 

9J5U.S.C.  78s(b)(3)(A)(ii). 

'"U  CFR  240.19b-^(f)(2). 

"  Member  firms  must  pay  the  TAF  (for  the  first 
quarter  starting  October  1,  2002)  by  no  later  than 
lanuar)'  15,  2003. 

'-At  the  same  lime,  the  NASD  filed  a  new 
proposed  rule  change  (SR-NASD-2002-148), 
substantially  similar  to  SR-NASD-2002-98  but 
filed  under  Section  19(b)(1)  of  the  Act,  to  allow  for 
additional  notice  and  comment.  The  NASD  sought 
Commission  approval  of  SR-NASD-2002-14B  with 
an  implementation  date  of  December  31,  2002.  To 
date,  this  proposed  rule  filing  is  pending  with  the 
Conimission. 


extend  the  TAF  pilot  program  in  order 
to  maintain  the  status  quo  and  to  allow 
the  Commission  more  time  to  review 
issues  presented  by  the  TAF  proposed 
rule  change.  Accordingly,  the  NASD 
filed  the  instant  proposed  rule  change  to 
extend  the  TAF  structure  pilot  program 
through  March  1,  2003.  The  NASD 
proposes  no  other  changes  to  the  pilot, 
other  than  to  extend  its  operation 
through  March  1,  2003. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
including  Section  15A{b)(5)  of  the  Act.'^ 
which  requires,  among  other  things,  that 
the  NASD's  rules  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  that  the  NASD 
operates  or  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  this  proposed 
rule  change  were  neither  solicited  nor 
received.  Written  comments  have  been 
solicited  on  SR-NASD-2002-98,  SR- 
NASD-2002-147  and  SR-NASD-2002- 
148.  These  comments  are  not  addressed 
herein,  but  are,  as  appropriate, 
discussed  in  connection  with  the 
respective  rule  filings. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or.the  public  interest: 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  14  and  Rule  19b-4(f)(6) 
thereunder,  i""  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 


to  the  Commission  that  snch  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  NASD  has  requested  that  the 
Commission  waive  the  five-day  pro- 
filing notice  requirement  and  the  30-day 
operative  delay.  Ths  Commission 
believes  waiving  the  five-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  In  particular,  acceleration  of 
the  operative  date  will  allow  the  pilot  to 
operate  without  interruption.  For  these 
reasons,  the  Commission  designates  the 
proposal  to  be  effective  and  operative 
upon  filing  with  the  Commission."* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  thap 
those  that  may  be  withheld  from  the        '  > 
public  in  accordance  with  the  f 

provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
All  submissions  should  refer  to  file 
number  SR-NASD-2002-182  and 
should  be  submitted  by  January  28, 
2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretaiy. 

[FR  Doc.  03-268  Filed  1-6-03;  8:45  am] 
BILUNG  COOE  801(M)1-P 


>M5  U.S.C.  78o-3(b)(5). 
'"IS  U.S.C.  78s(b)(3)(A). 
'5  17  CFR  240.19b-4(f)(6). 


"•  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  7Bc(f). 

'M7CFR200.3a-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47110;  File  No.  SR-NYSE- 
2002-49;  SR-NASD-2002-154] 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Changes  by 
ttie  New  York  Stock  Exctiange,  Inc. 
Relating  to  Exchange  Rules  344 
("Supervisory  Analysts"),  345A 
("Continuing  Education  for  Registered 
Persons"),  351  ("Reporting 
Requirements")  and  472 
("Communications  With  the  Public") 
and  by  the  National  Association  of 
Securities  Dealers,  Inc.  Relating  to 
Research  Analyst  Conflicts  of  Interest 

December  31.  2002. 

Pursuant  to  Section  19(b)(T)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act"),'  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  October  9,  2002,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  the 
"Exchange"),  and  on  October  25,  2003, 
National  Association  of  Securities 
Dealers  ("NASD"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  changes  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  respective  self- 
regulatory  organizations  ("SROs").  On 
December  4,  2002,  NYSE  submitted 
Amendment  No.  1  to  its  proposed  rule 
change.3  On  December  18,  2002,  NASD 
submitted  Amendment  No.  1  to  its 
proposed  rule  change.* 

Tne  Conunission  is  publishing  this 
notice  to  solicit  comments  on  the 


•  15  use.  78s(b)(l). 

2  17  CFR  240.19b-4. 

^  See  Letter  from  Darla  Stuckey,  Corporate 
Secretary,  New  York  Stock  Exchange,  Inc.,  to  James 
A.  Brigagliano,  Assistant  Director,  Division  of 
Market  Regulation  ("Division"),  Commission 
(December  4,  2002)  ("NYSE  Amendment  No.  1"). 
NYSE  Amendment  No.  1  conformed  aspects  of  the 
proposed  NYSE  rules  to  those  of  NASD  (See  SR- 
NASD-2002-154),  and  proposed  effective  dates  for 
the  various  rule  provisions. 

■*  See  Letter  from  Philip  Shaikun,  Assistant 
General  Counsel,  NASD,  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation. 
Commission  (December  18,  2002)  ("NASD 
Amendment  No.  1").  NASD  Amendment  No.  1 
inserted  language  in  proposed  Rule  1050  to  clarify 
that  only  research  analysts  who  are  directly 
responsible  for  the  preparation  of  research  reports 
(as  opposed  to  indirect  supervisors  or  others  who 
are  not  directly  responsible)  would  be  required  to 
register  with  NASD  and  pass  a  qualification 
examination.  NASD  Amendment  No.  1  also 
conformed  NASD's  proposed  research  analyst 
compen.sation  provisions  to  comparable  provisions 
in  the  NYSE's  research  analyst  rule  amendments. 
NASD  Amendment  No.  1  also  amended  the 
definition  of  "research  report"  to  conform  it  to  the 
requirements  of  the  Sarbanes-Oxley  Act  of  2002.     - 
NASD  Amendment  No.  1  also  revised  certain 
language  that  was  contained  in  the  discussion  of  the 
proposed  amendment  concerning  print  media 
interviews  and  articles. 


proposed  rule  changes  from  interested 
persons. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  SROs  propose  to  amend  their 
rules  to  address  research  analyst 
conflicts  of  interest.  NYSE  filed  with  the 
Commission  proposed  amendments  to 
Rule  472  ("Communications  with  the 
Public").  The  proposed  amendments 
expand  upon  recently  approved 
amendments  to  Rule  472  ^  and  will 
place  further  restrictions  on  associated 
persons'  (hereinafter  referred  to  as 
research  analysts)  preparing  research 
reports,  compensation  and  trading 
activities,  as  well  as  additional 
disclosure  requirements  on  research 
reports  issued  by  members  and  member 
organizations. 

Proposed  amendments  to  Rule  351 
("Reporting  Requirements"),  will 
require  members  and  member 
organizations  to  document  the  basis  and 
approval  of  a  research  analyst's 
compensation  as  required  by  Rule 
472(h)(2)  and  include  it  in  the  annual 
written  attestation  that  they  are  required 
to  submit  to  the  Exchange. 

Proposed  amendments  to  Rule  344 
("Supervisory  Analysts"),  will  require  a 
new  registration  category  and 
qualification  examination  for  research 
analysts.  Proposed  amendments  to  Rule 
345A  ("Continuing  Education  for 
Registered  Persons"),  will  include 
research  analysts  and  supervisory 
analysts  as  covered  persons  subject  to 
the  Firm  Element  of  the  Continuing 
Education  Program  to  address 
applicable  rules,  regulations,  ethics  and 
professional  responsibility. 

NASD  filed  with  the  Commission 
proposed  amendments  to  NASD  Rules 
1120  and  2711,  and  a  proposed  rule 
change  to  create  a  new  NASD  Rule 
1050,  to  expand  upon  recently  approved 
rules  that  govern  research  analyst 
conflicts  of  interest. 

Below  is  the  text  of  the  proposed  rule 
changes.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
[brackets]. 

A.  NYSE's  Proposed  Rule  Text 

Rule  472    Communications  With  the 
Public 

Approval  of  Communications  and 
Research  Reports 

(a)(1)  Each  advertisement,  market 
letter,  sales  literature  or  other  similar 
type  of  communication  which  is 
generally  distributed  or  made  available 


5  See  Securities  Exchange  Act  Release  No.  45908 
(May  10,  2002),  67  FR  34968  (May  16,  2002). 


by  a  member  or  member  organization  to 
customers  or  the  public  must  be 
approved  in  advance  by  a  member, 
allied  member,  supervisory  analyst,  or 
qualified  person  designated  under  the 
provisions  of  Rule  342(b)(1). 

(2)  Research  reports  must  be 
[prepared  or]  approved,  in  advance,  by 
a  supervisory  analyst  acceptable  to  the 
Exchange  under  the  provisions  of  Rule 
344:  Where  a  supervisory  analyst  does 
not  have  technical  expertise  in  a 
particular  product  area,  the  basic 
analysis  contained  in  such  report  may 
be  co-approved  by  a  product  specialist 
designated  by  the  organization.  In  the 
event  that  the  member  orgemization  has 
no  principal  or  employee  qualified  with 
the  Exchange  to  approve  such  material, 
it  must  be  approved  by  a  qualified 
supervisory  analyst  in  another  member 
organization  by  arrangement  between 
the  two  member  organizations. 

Investment  Banking,  Research 
Department  and  Subject  Company 
Relationships  and  Communications 

(b)(1)  Research  Department  personnel 
or  any  associated  person(s)  engaged  in 
the  preparation  of  research  reports  may 
not  be  subject  to  the  supervision  or 
control  of  the  Investment  Banking 
Department  of  the  member  or  member 
organization.  Research  reports  may  not 
be  subject  to  review  or  approval  prior  to 
distribution  by  the  Investment  Banking 
Department. 

(2)  Investment  Banking  personnel 
may  check  research  reports  prior  to 
distribution  only  to  verify  the  accuracy 
of  information  and  to  identify  or  to 
review  for  any  potential  conflicts  of 
interest  that  may  exist,  provided  that: 

(i)  Any  such  written  communication 
concerning  the  accuracy  of  research 
reports  between  the  Investment  Banking 
and  Research  Departments  must  be 
made  either  through  the  Legal  or 
Compliance  Department  or  in  a 
transmission  copied  to  Legal  or 
Compliance;  and 

(ii)  Any  such  oral  communication 
concerning  the  acciu'acy  of  research 
reports  between  the  Investment  Banking 
and  Research  Departments  must  be 
documented  and  made  either  with  Legal 
or  Compliance  persormel  acting  as 
intermediary  or  in  a  conversation 
conducted  in  the  presence  of  Legal  or 
Compliance  persormel. 

(3)  A  memoer  or  member  organization 
may  not  submit  a  research  report  to  the 
subject  company  prior  to  distribution, 
except  for  the  review  of  sections  of  a 
draft  of  the  research  report  solely  to 
verify  facts.  Members  and  member 
organizations  may  not,  under  any 
circumstances,  provide  the  subject 
company  sections  of  research  reports 
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that  include  the  research  summary,  the 
research  rating  or  the  price  target. 

(i)  Prior  to  submitting  any  sections  of 
the  research  report  to  the  subject 
company,  the  Research  Department 
must  provide  a  complete  draft  of  the 
research  report  to  the  Legal  or 
Compliance  Department. 

(ii)  If  after  submission  to  the  subject 
company,  the  Research  Department 
intends  to  change  the  proposed  rating  or 
price  target,  the  Research  Department 
must  provide  written  justification  to, 
and  receive  prior  written  authorization 
from,  the  Legal  or  Compliance 
Department  for  any  change.  The  Legal  or 
Compliance  Depeirtment  must  retain 
copies  of  any  drafts  and  changes  thereto 
of  the  research  reports  provided  to  the 
subject  company- 

(iii)  The  member  or  member 
organization  may  not  notify  a  subject 
company  that  a  rating  will  be  changed 
until  after  the  close  of  trading  in  the 
principal  market  of  the  subject  company 
one  business  day  prior  to  the 
announcement  of  the  change. 

(4)  No  associated  person  may  issue  a 
research  report  or  make  a  public 
appearance  concerning  a  subject  ^ 
company  if  the  associated  person 
engaged  in  any  communication  with  the 
subject  company  in  furtherance  of 
obtaining  investment  banking  business 
prior  to  the  time  the  subject  company 
entered  into  a  letter  of  intent  or  other 
written  agreement  with  the  member  or 
member  organization  designating  the 
member  or  member  organization  as  an 
underwriter  of  an  initial  public  offering 
by  the  subject  company.  This  provision 
shall  not  apply  to  any  due  diligence 
communication  between  the  associated 
person  and  the  subject  company,  the 
sole  purpose  of  which  was  to  analyze 
the  financial  condition  and  business 
operations  of  the  subject  company. 

Written  Procedvues 

(c)  Each  member  and  member 
organization  must  establish  written 
procedures  reasonably  designed  to 
ensure  that  members,  member 
organizations  and  their  associated 
persons  are  in  compliance  with  this 
Rule  (see  Rule  351(f)  and  Rule  472(h)(2) 
for  attestations  to  the  Exchange 
regarding  compliance). 

Retention  of  Communications 

(d)  Communications  with  the  public 
prepared  or  issued  by  a  member  or 
member  organization  must  be  retained 
in  accordance  with  Rule  440  ("Books 
and  Records").  The  names  of  the 
persons  who  prepared  and  who 
reviewed  and  approved  the  material 
must  be  ascertainable  from  the  retained 
records  and  the  records  retained  must 


be  readily  available  to  the  Exchange, 
upon  request. 

Restrictions  on  Trading  Securities  by 
Associated  Persons 

{e)(l)  No  associated  person  or  member 
of  the  associated  person's  household 
may  purchase  or  receive  an  issuer's 
securities  prior  to  its  initial  public 
offering  (e.g.,  so-called  pre-IPO  shares), 
if  the  issuer  is  principally  engaged  in 
the  same  types  of  business  as  companies 
(or  in  the  same  industry  classification) 
which  the  associated  person  usually 
covers  in  research  reports. 

(2)  No  associated  person  or  member  of 
the  associated  person's  household  may 
trade  in  any  recommended  subject 
company's  securities  or  derivatives  of 
such  securities  for  a  period  of  thirty  (30) 
calendar  days  prior  to  and  five  (5) 
calendar  days  after  the  member's  or 
member  organization's  issuance  of 
research  reports  concernitig  such 
security  or  a  change  in  rating  or  price 
target  of  a  subject  company's  securities. 

(3)  No  associated  person  or  member  of 
the  associated  person's  household  may 
effect  trades  contrary  to  the  member's  or 
member  organization's  most  current 
recommendations  (i.e.,  sell  securities 
while  maintaining  a  "buy"  or  "hold" 
recommendation,  buy  securities  while 
maintaining  a  "sell"  recommendation, 
or  effecting  a  "short  sale"  in  a  security 
while  maintaining  a  "buy"  or  "hold" 
recommendation  on  such  security). 

(4)  The  following  are  exceptions  to 
the  prohibitions  contained  in 
paragraphs  (1),  (2),  and  (3): 

(i)  Transactions  by  associated  persons 
and  household  members  that  have  been 
pre-approved  in  writing  by  the  Legal  or 
Compliance  Departmient  that  are  made 
due  to  an  unanticipated  significant 
change  in  their  personal  financial 
circumstances; 

(ii)  A  member  or  member  organization 
may  permit  the  issuance  of  research 
reports  or  permit  a  change  to  the  rating 
or  price  target  on  a  subject  company, 
regardless  of  whether  an  associated 
person  and/or  household  members 
traded  the  subject  company's  seciu-ities 
or  derivatives  of  such  securities,  within 
the  thirty  (30)  calendar  day  period 
described  in  paragraph  (e)(2),  when  the 
issuance  of  such  research  reports,  or 
change  in  such  rating  or  price  target  is 
attributable  to  some  significant  news  or 
events  regarding  the  subject  company, 
provided  that  the  issuance  of  such 
research  reports,  or  change  in  rating  or 
price  target  on  such  subject  company 
has  been  pre-approved  in  writing  by  the 
Legal  or  Compliance  Department; 

(lii)  Sale  transactions  by  an  associated 
person  and/or  household  member  who 
is  new  to  the  member  or  member 


organization  within  thirty  (30)  calendar 
days  of  such  associated  person's 
employment  with  the  member  or 
member  organization  when  such 
associated  person  and/or  household 
member  had  previously  purchased  such 
security  or  derivatives  of  such  security 
prior  to  the  associated  person's 
employment  with  the  member  or 
member  organization; 

(iv)  Sale  transactions  by  an  associated 
person  and/or  household  member 
within  thirty  (30)  calendar  days  from 
the  date  of  die  member's  or  member 
organization's  issuance  of  research 
reports  or  changes  to  the  rating  or  price 
target  on  a  subject  company  when  such 
associated  person  and/or  household 
member  had  previously  purchased  the 
subject  company's  securities  or 
derivatives  of  such  securities  prior  to 
initiation  of  coverage  of  the  subject 
company  by  the  associated  person; 

(v)  Transactions  in  accounts  not 
controlled  by  the  associated  person  and 
for  investment  funds  in  which  an 
associated  person  or  household  member 
participates  as  a  passive  investor, 
provided  the  interest  of  the  associated 
person  or  household  member  in  the 
assets  of  the  fund  does  not  exceed  1% 
of  the  fund's  assets,  and  the  fund  does 
not  invest  more  than  20%  of  its  assets 
in  securities  of  issuers  principally 
engaged  in  the  same  types  of  business 
as  companies  (or  in  the  same  industry . 
classification)  which  the  associated 
persoji  usually  covers  in  research 
reports.  If  an  investment  fund 
distributes  securities  in  kind  to  an 
associated  person  before  the  issuer's 
initial  public  offering,  the  associated 
person  must  either  divest  those 
securities  immediately  or  refrain  from 
participating  in  the  preparation  of 
research  reports  concerning  that  issuer; 

(vi)  Transactions  in  a  registered 
diversified  investment  company  as 
defined  under  Section  5(b)(1)  of  the 
Investment  Company  Act  of  1940. 

Restrictions  on  Member's  or  Member 
Organization's  Issuance  of  Research 
Reports  and  Participation  in  Public 
Appearances 

(f)(1)  A  member  or  member 
organization  may  not  issue  research 
reports  regarding  an  issuer  or  ' 

recommend  an  issuer's  securities  in  a 
public  appearance,  for  which  the 
member  or  member  organization  acted 
as  manager  or  co-manager  of  an  initial 
public  offering  within  forty  (40) 
calendar  days  following  the  effective 
date  of  the  offering. 

(2)  A  member  or  member  organization 
may  not  issue  research  reports  regarding 
an  issuer  or  recommend  an  issuer's 
securities  in  a  public  appearance,  for 
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which  the  member  or  member 
organization  acted  as  manager  or  co- 
manager  of  a  secondary  offering  within 
ten  (10)  calendar  days  following  the 
effective  date  of  the  offering.  This 
prohibition  shall  not  apply  to  research 
reports  issued  under  Securities  Act  Rule 
139  regcirding  issuers  whose  securities 
are  actively  traded,  as  defined  in 
Securities  Exchange  Act  Rule  101(c)(1) 
of  Regulation  M. 

(3)  A  member  or  member  organization 
may  permit  exceptions  to  the 
prohibitions  in  paragraphs  (f)(1)  and  (2) 
(consistent  with  other  seciuities  laws 
and  rules)  for  research  reports  that  are 
issued  due  to  significant  news  or  events, 
provided  that  such  research  reports  are 
pre-approved  in  writing  by  the 
member's  or  member's  organization 's 
Legal  or  Compliance  Department. 

(4)  No  member  or  member 
organization  which  has  acted  as  a 
manager  or  co-manager  of  a  securities 
offering  may  issue  a  research  report  or 
make  a  public  appearance  within  fifteen 
(15)  days  prior  to  or  after  the  expiration, 
waiver  or  termination  of  a  lock-up 
agreement  or  any  other  agreement  that 
the  member  or  member  organization  has 
entered  into  with  a  subject  company 
and  its  shareholders  that  restricts  or 
prohibits  the  sale  of  the  subject 
company's  or  its  shareholder's  securities 
after  the  completion  of  a  securities 
offering.  A  member  or  member 
organization  may  permit  exceptions  to 
the  prohibitions  in  paragraph  (f)(4) 
(consistent  with  other  securities  laws 
and  rules)  for  research  reports  that  are 
issued  as  a  result  of  the  development  of 
significant  news  or  events,  provided  that 
such  research  reports  are  pre-approved 
in  writing  by  the  member's  or  member 
organization 's  Legal  or  Compliance 
Department. 

(5)  If  a  member  or  member 
oiganization  withdraws  its  research 
coverage  of  a  subject  company,  notice  of 
this  withdrawal  must  be  made.  Such 
notice  must  be  made  in  the  same 
manner  as  when  research  coverage  was 
first  initiated  by  the  member  or  member 
organization  and  must  include  the 
member's  or  member  organization's 
final  recommendation  or  rating. 

Prohibition  of  Offering  Favorable 
Research  for  Business 

(g)  No  member  or  member 
organization  may  directly  or  indirectly 
offer  a  favorable  research  rating  or 
specific  price  target,  or  offer  to  change 
a  rating  or  price  target,  to  a  subject 
company  as  consideration  or 
inducement  for  the  receipt  of  business 
or  for  compensation. 


Restrictions  on  Compensation  to 
Associated  Persons 

(h)(  J)  No  member  or  member 
organization  may  compensate  an 
associated  person(s)  for  specific 
investment  banking  services 
transactions.  An  associated  person  may 
not  receive  an  incentive  or  bonus  that  is 
based  on  a  specific  investment  banking 
services  transaction.  However,  a 
member  or  member  organization  is  not 
prohibited  fi'om  compensating  an 
associated  person  based  upon  such 
member's  or  member  organization 's 
(person's]  overall  performance, 
including  [services  provided  to)  the 
performance  of  the  Investment  Banking 
Department  (see  Rule  472(k)(2)  for 
disclosure  of  such  compensation). 

(2)  An  associated  person's 
compensation  must  be  reviewed  and 
approved  at  least  aimually  by  a 
committee  which  reports  to  the  Board  of 
Directors  or  where  the  member  or 
member  organization  has  no  Board  of 
Directors  to  a  senior  executive  officer  of 
the  member  or  member  organization. 
Such  committee  may  not  include 
representatives  from  the  member's  or 
member  organization's  Investment 
Banking  Department.  The  committee 
must,  among  other  things,  consider  the 
following  factors,  if  applicable,  when 
reviewing  an  associated  person's 
compensation: 

i.  The  associated  person's  individual 
performance,  (e.g.,  productivity,  and 
quality  of  research  product); 

ii.  The  correlation  between  the 
associated  person 's  recommendations 
and  stock  price  performance; 

iii.  The  overall  ratings  received  from 
clients,  sales  force,  and  peers 
independent  of  the  Investment  Banking 
Department,  and  other  independent 
rating  services. 

The  committee  may  not  consider  as  a 
factor  in  determining  the  associated 
person 's  compensation,  his  or  her 
contributions  to  the  member's  or 
member  organization's  investment 
banking  business. 

The  committee  must  document  the 
basis  upon  which  each  associated 
person 's  compensation  was  established. 
The  annual  attestation  required  by  Rule 
351(f)  must  certify  that  the  committee 
reviewed  and  approved  each  associated 
person 's  compensation  and  has 
documented  the  basis  upon  which  such 
compensation  was  established. 

General  Standards  for  All 
Communications 

(Formerly  positioned  at  Supplementary 
Material  .30) 

(i)  No  change 


Specific  Standards  for  Communications 

(Formerly  positioned  at  Supplementary 

Material  .40) 

(j)  No  change  (except  for  deletion  of 
.40(2)). 

Disclosure 

(k)(l)Disclosures  Required  in  Research 
Reports  and  Public  Appearances 

Disclosure  of  Member's,  Member 
Organization's  and  Associated  Person's 
Ownership  of  Securities 

(i)  A  member  or  member  organization 
must  disclose  in  research  reports  and  an 
associated  person  must  disclose  in 
public  appearances: 

a.  If,  as  of  the  last  day  of  the  month 
before  the  publication  or  appearance  (or 
the  end  of  the  second  most  recent 
month  if  the  publication  or  appearance 
is  less  than  ten  (10)  calendar  days  after 
the  end  of  the  most  recent  month),  the 
member  or  member  organization  or  its 
affiliates  beneficially  own  1%  or  more 
of  any  class  of  common  equity  seciu'ities 
of  the  subject  company.  The  member  or 
member  organization  must  make  the 
required  beneficial  ownership 
computation  no  later  than  ten  (10) 
calendar  days  after  the  end  of  the  prior 
month.  Computation  of  beneficial 
ownership  of  securities  must  be  based 
upon  the  same  standards  used  to 
compute  ownership  for  piuposes  of  the 
reporting  requirements  under  Section 
13(d)  of  the  Securities  Exchange  Act  of 
1934, 

b.  If  the  associated  person  or  a 
household  member  has  a  financial 
interest  in  the  seciu-ities  of  the  subject 
company,  and  the  nature  of  the 
financial  interest,  including,  without 
limitation,  whether  it  consists  of  any 
option,  right,  warrant,  futures  contract, 
long  or  short  position,  or 

c.  Any  other  actual,  material  conflict 
of  interest  of  the  member  or  member 
organization,  which  the  associated 
person  knows,  or  has  reason  to  know,  at 
the  time  the  research  report  is  issued  or 
at  the  time  the  public  appearance  is 
made. 

Member,  Member  Organization  and 
Affiliate  Compensation 

(ii)  A  member  or  member  organization 
must  disclose  in  research  reports  if  the 
member  or  member  organization  or  its 
affiliates:  a)  Has  managed  or  c^- 
managed  a  public  offering  of  equity 
securities  for  the  subject  compemy  in  the 
past  twelve  (12)  months;  b)  has  received 
compensation  for  investment  banking 
services  from  the  subject  company  in 
the  past  twelve  (12)  months;  or  c) 
expects  to  receive  or  intends  to  seek 
compensation  for  investment  banking 
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services  from  the  subject  company  in 
the  next  three  (3)  months. 

When  an  associated  person 
recommends  securities  in  a  pubHc 
appearance,  the  associated  person  must 
disclose  if  the  subject  company  is  an 
investment  banking  services  client  of 
the  member,  member  organization,  or 
one  of  its  affiliates;  when  the  associated 
person  knows  or  has  reason  to  know  of 
this  relationship. 

Disclosure  of  Associated  Person's 
Affiliations  With  Subject  Company 

(iii)  A  member  or  member 
organization  must  disclose  in  research 
reports,  and  an  associated  person  must 
disclose  in  public  appearances,  whether 
the  associated  person  or  member  of  the 
associated  person's  household  is  an 
officer,  director  or  advisory  board 
member  of  the  recommended  issuer. 

(k)(2)  Disclosures  Specific  to  Research 
Reports 

The  front  page  of  a  research  report 
either  must  include  the  disclosures 
required  under  this  Rule  or  must  refer 
the  reader  to  the  page(s)  on  which  each 
such  disclosure  is  found.  Disclosures, 
and  references  to  disclosures,  must  be 
clear,  comprehensive  and  prominent. 

A  member  or  member  organization 
must  disclose  in  research  reports  if  the 
associated  person  preparing  such 
reports  received  compensation  that  is 
based  upon  (among  other  factors)  the 
member's  or  member  organization's 
overall  investment  banking  revenues. 

A  member  or  member  organization 
must  disclose  in  research  reports  that 
recommend  securities: 

(i)  If  it  is  making  a  market  in  the 
subject  company's  securities  at  the  time 
the  research  report  is  issued. 

(i)  The  valuation  methods  used,  and 
any  price  objectives  must  have  a 
reasonable  basis  and  include  a 
discussion  of  risks. 

(iii)  The  meanings  of  all  ratings  used 
by  the  member  or  member  organization 
in  its  ratings  system.  (For  example,  a 
member  or  member  organization  might 
disclose  that  a  "strong  buy"  rating 
means  that  the  rated  security's  price  is 
expected  to  appreciate  at  least  10% 
faster  than  other  securities  in  its  sector 
over  the  next  12-month  period). 
Definitions  of  ratings  terms  also  must  be 
consistent  with  their  plain  meaning. 
Therefore,  for  example,  a  "hold"  rating 
should  not  mean  or  imply  that  an 
investor  should  sell  a  security. 

(iv)  The  percentage  of  all  securities 
that  the  member  or  member 
organization  recommends  an  investor 
"buy,"  "hold,"  or  "sell."  Within  each  of 
the  three  categories,  a  member  or 
member  organization  must  also  disclose 


the  percentage  of  subject  companies  that 
are  investment  banking  services  clients 
of  the  member  or  member  organization 
within  the  previous  twelve  (12)  months. 
(See  Rule  472.70  for  further 
information.). 

(v)  A  chart  that  depicts  the  price  of 
the  subject  company's  stock  over  time 
and  indicates  points  at  which  a  member 
or  member  organization  assigned  or 
changed  a  rating  or  price  target.  This 
provision  would  apply  only  to  securities 
that  have  been  assigned  a  rating  for  at 
least  one  year,  and  need  not  extend 
more  than  three  years  prior  to  the  date 
of  the  research  report.  The  information 
in  the  price  chart  must  be  current  as  of 
the  end  of  the  most  recent  calendar 
quarter  (or  the  second  most  recent 
calendar  quarter  if  the  publication  date 
is  less  them  fifteen  (15)  calendar  days 
after  the  most  recent  calendar  quarter). 

When  a  member  or  member 
organization  distributes  a  research 
report  covering  six  (6)  or  more  subject 
companies  for  purposes  of  the  ■ 
disclosures  required  in  paragraph  (k)  of 
this  Rule,  such  research  report  may 
direct  the  reader  in  a  clear  and 
prominent  manner  as  to  where  they  may 
obtain  applicable  current  disclosm-es  in 
written  or  electronic  format. 

Other  Communications  Activities 

(1)  Other  communications  activities 
are  deemed  to  include,  but  are  not 
limited  to,  conducting  interviews  with 
the  media,  writing  books,  conducting 
seminars  or  lecture  courses,  writing 
newspaper  or  magazine  articles  or 
making  radio/TV  appearances. 

Members  and  member  organizations 
must  establish  specific  written 
supervisory  procedures  applicable  to 
members,  allied  members  and 
employees  who  engage  in  these  types  of 
communications  activities.  These 
procedures  must  include  provisions  that 
require  prior  approval  of  such  activity 
by  a  person  designated  under  the 
provisions  of  Rule  342(b)(1).  These  types 
of  activities  are  subject  to  the  general 
standards  set  forth  in  paragraph  (i).  In 
addition,  any  activity  which  includes 
discussion  of  specific  securities  and/or 
industries  is  subject  to  the  specific 
standards  in  paragraph  (j).and  the 
disclosure  requirements  of  paragraphs 
(k)(l)and(k)(2)(i). 

.10    Definitions 

(1)  Communication — The  term 
"Communication"  is  deemed  to  include, 
but  is  not  limited  to,  advertisements, 
market  letters,  research  reports,  sales 
literature,  electronic  communications, 
communications  in  and  with  the  press 
and  wires  and  memoranda  to  branch 
offices  or  correspondent  firms  which  are 


shown  or  distributed  to  customers  or  the 
public. 

(2)  Research  Report — "Research 
report"  is  generally  defined  as  a  written 
or  electronic  communication  which 
includes  an  analysis  of  equity  securities 
of  individual  companies  or  industries, 
and  provides  information  reasonably  ' 
sufficient  upon  which  to  base  an 
investment  decision,  [and  includes  a 
recommendation] . 

For  purposes  of  approval  by  a 
supervisory  analyst  pursuant  to  Rule 
472(a)(2),  research  report  includes,  but 
is  not  limited  to,  reports  which 
recommend  equity  securities, 
derivatives  of  such  securities,  including 
options,  debt  and  other  types  of  fixed 
income  securities,  single  stock  futures 
products,  and  other  investment  vehicles 
subject  to  market  risk. 

(3)  Advertisement — "Advertisement" 
is  defined  to  include,  but  is  not  limited 
to,  any  sales  communications  that  is 
published,  or  designed  for  use  in  any 
print,  electronic  or  other  public  media 
such  as  newspapers,  periodicals, 
magazines,  radio,  television,  telephone 
recording,  web  sites,  motion  pictures, 
audio  or  video  device, 
telecommunications  device,  billboards' 
or  signs. 

(4)  Market  letters — "Market  letters" 
are  defined  as,  but  are  not  limited  to, 
any  written  comments  on  market 
conditions,  individual  securities,  or 
other  investment  vehicles  that  are  not 
defined  as  research  reports.  They  also 
may  include  "follow-ups"  to  research 
reports  and  articles  prepared  by 
members  or  member  organizations 
which  appear  in  newspapers  and 
periodicals. 

(5)  Sales  literature — "Sales  literature" 
is  defined  as,  but  is  not  limited  to, 
written  or  electronic  communications 
including,  but  not  limited  to, 
telemarketing  scripts,  performance 
reports  or  summaries,  form  letters, 
seminar  texts,  and  press  releases 
discussing  or  promoting  the  products, 
services  and  facilities  offered  by  a 
member  or  member  organization,  the 
role  of  investment  in  an  individual's 
overall  financial  plan,  or  other  material 
calling  attention  to  any  other 
communication. 

.20    For  purposes  of  this  Rule, 
"investment  banking  services"  includes, 
without  limitation,  acting  as  an 
underwriter  in  an  offering  for  the  issuer; 
acting  as  a  financial  adviser  in  a  merger 
or  acquisition;  providing  venture 
capital,  equity  lines  of  credit,  PIPEs 
(private  investment,  public  equity 
transaction),  or  similar  investments;  or 
serving  as  placement  agent  for  the 
issuer. 
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.30    For  purposes  of  this  Rule,  the 
term  "Investment  Banking  Department" 
means  any  department  or  division  of  the 
member  or  member  organization, 
whether  or  not  identified  as  such,  that 
performs  any  investment  banking 
services  on  behalf  of  the  member  or 
member  organization. 

.40    For  purposes  of  this  Rule,  the 
term  "associated  person"  includes  a 
member,  allied  member,  or  employee  of 
a  member  or  member  organization 
responsible  for,  and  any  person  who 
reports  directly  or  indirectly  to  such 
associated  person  in  connection  with, 
the  preparation  of  [making  of  the 
recommendation  to  purchase,  sell  or 
hold  an  equity  security  in]  research  . 
reports,  or  making  recommendations  or 
offering  opinions  in  public  appearances 
or  establishing  a  rating  or  price  target  of 
a  subject  company's  equity  securities. 
For  purposes  of  this  Rule,  the  term 
"household  member"  means  any 
individual  whose  principal  residence  is 
the  same  as  the  associated  person's 
principal  residence.  Paragraphs  (e)(1), 
(2),  (3);  (4)(i),  (iil,  (iii),  (iv)  and  (v); 
(k)(l)(i)b.,  (k)(l)(iii)  apply  to  any 
accoimt  in  which  an  associated  person 
has  a  financial  interest,  or  over  which 
the  associated  person  exercises 
discretion  or  control,  other  than  an 
investment  company  registered  imder 
the  Investment  Company  Act  of  1940. 

This  term  "associated  person"  also 
includes  such  "other persons,"  e.g.. 
Director  of  Research,  Supervisory 
Analyst,  or  member  of  a  committee,  who 
have  direct  influence  and/or  control 
with  respect  to(l)  preparing  research 
reports,  or  (2)  establishing  or  changing 
a  rating  or  price  target  of  a  subject 
company's  equity  securities.  Such  other 
persons  are  subject  to  the  provisions  of 
paragraph  (e)(1) — (4)  of  this  Rule. 

.50    For  purposes  of  this  Rule,  the 
term  "public  appearance"  includes, 
without  limitation,  participation  in  a 
seminar,  fofum  (including  an  interactive 
electronic  forum),  radio,  [or]  television 
or  print  media  interview,  or  other  public 
appearance  or  public  speaking  activity, 
or  the  writing  of  a  newspaper  article  or 
other  type  of  public  written  medium  in 
which  an  associated  person  makes  a 
recommendation  or  offers  an  opinion 
concerning  any  equity  securities  and/or 
industries. 

.60    For  purposes  of  this  Rule, 
"subject  company"  is  the  company 
whose  equity  seciuities  are  the  subject 
of  research  reports. 

.70    For  purposes  of  Rule 
472(k)(2)(iv),  a  member  or  member 
organization  must  determine,  based  on 
its  own  ratings  system,  into  which  of  the 
three  categories  each  of4heir  securities 
ratings  utilized  falls.  This  information 


must  be  current  as  of  the  end  of  the  most 
recent  calendar  quarter  (or  the  second 
most  recent  calendar  quarter  if  the 
publication  date  is  less  than  fifteen  (15) 
calendar  days  after  the  most  recent 
calendar  quarter).  For  example,  a 
research  report  might  disclose  that  the 
member  or  member  organization  has 
assigned  a  "buy"  rating  to  58%  of  the 
securities  that  it  follows,  a  "hold"  rating 
to  15%,  and  a  "sell"  rating  to  27%. 

Rule  472(k)(2)(iv)  requires  members 
or  member  organizations  to  disclose  the 
percentage  of  companies  that  are 
investment  banking  services  clients  for 
each  of  the  three  ratings  categories 
within  the  previous  twelve  (12)  months. 
For  example,  if  20  of  the  25  companies 
to  which  a  member  or  member 
organization  has  assigned  a  "buy"  rating 
are  investment  banking  clients  of  the 
member  or  member  organization,  the 
member  or  member  organization  would 
have  to  disclose  that  80%  of  the 
companies  that  received  a  "buy"  rating 
are  its  investment  banking  clients.  Such 
disclosure  must  be  made  for  the  "buy," 
"hold"  and  "sell"  ratings  categories  as 
appropriate. 

.80    For  purposes  of  this  Rule,  the 
term  "Legal  or  Compliance  Department" 
also  includes,  but  is  not  limited  to,  any 
department  of  the  member  or  member 
organization  which  performs  a  similar 
function. 

.90    For  purposes  of  Rule  472(a),  a 
qualified  person  is  one  who  has  passed 
an  examination  acceptable  to  the 
Exchange. 

.100    For  purposes  of  this  Rule,  the 
term  "initial  public  offering"  refers  to 
the  initial  registered  equity  security 
offering  by  an  issuer,  regardless  of 
whether  such  issuer  is  subject  to  the 
reporting  requirements  of  Section  13  or 
15(d)  of  the  Securities  Exchange  Act  of 
1934,  prior  to  the  time  of  the  filing  of 
such  issuer's  registration  statement. 

.110    For  purposes  of  this  Rule,  a 
secondary  offering  shall  include  a 
registered  follow-on  offering  by  an 
issuer  or  a  registered  offering  by  persons 
other  than  the  issuer  involving  the 
distribution  of  securities  subject  to 
Regulation  M  of  the  Securities  Exchange 
Act  of  1934. 

Reporting  Requirements 

Rule  351 

(a)-(e)  No  change. 

(f)  Each  member  and  member 
organization  that  prepares,  issues  or 
distributes  [communications  to  the 
public,  (including  but  not  limited  to,] 
research  reports  and  whose  associated 
persons  make  public  appearances  [, 
media  presentations  and  interviews]),  is 
required  to  submit  to  the  Exchange 


annually,  a  letter  of  attestation  signed  by 
a  senior  officer  or  partner  that  the 
member  or  member  organization  has 
established  and  implemented 
procedures  reasonably  designed  to 
comply  with  the  provisions  of  Rule  472. 
The  attestation  must  also  specifically 
certify  that  each  associated  person's 
compensation  was  reviewed  and 
approved  in  accordance  with  the 
requirements  of  Rule  472(h)(2)  and  that 
the  basis  for  such  approval  has  been 
documented. 
***** 

.11  For  purposes  of  Rule  351(f),  the 
attestation  must  be  submitted  by  April 
1  of  each  year. 

.12    The  term  "research  report"  is 
defined  in  Rule  472.10  and  the  term 
"public  appeardnce"  is  defined  in  Rule 
472.50. 

Securities  Analysts  and  Supervisory 
Analysts 

Rule  344.  Securities  analysts  and 
supervisory  analysts  must  be  registered 
with,  qualified  by,  and  approved  by  the 
Exchange. 

[Supervisory  analysts  required  under 
Rule  472  shall  be  acceptable  to,  and 
approved  by,  the  Exchange.] 

.  1 0    For  purposes  of  this  Rule,  the 
term  "securities  analyst"  includes  a 
member,  allied  member  or  employee 
who  is  directly  responsible  for  the 
preparation  of  research  reports. 
Securities  analyst  candidates  must  pass 
a  qualification  examination  acceptable 
to  the  Exchange. 

.11  [.10]  For  purposes  of  this  rule,  the 
term  "supervisory  analyst"  includes  a 
member,  allied  member  or  employee 
who  is  responsible  for  approving 
research  reports  under  Rule  472(a)(2).  In 
order  to  show  evidence  of  acceptability 
to  the  Exchange  as  a  supervisory 
analyst,  a  member,  allied  member  or 
employee  may  do  one  of  the  following: 

(1)  Present  evidence  of  appropriate 
experience  and  pass  an  Exchange 
Supervisory  Analysts  Examination. 

(2)  Present  evidence  of  appropriate 
experience  and  successful  completion  of 
a  specified  level  of  the  Chartered 
Financial  Analysts  Examination 
prescribed  by  the  Exchange  and  pass 
only  that  portion  of  the  Exchange 
Supervisory  Analysts  Examination 
dealing  with  Exchange  rules  on  research 
standards  and  related  matters. 

[In  addition,  if  not  a  member,  allied 
member  or  registered  representative,  the 
candidate  is  subject  to  Exchange 
investigation  of  character  and  conduct 
and  should  submit  personal  information 
on  Form  U-4  for  this  purpose.] 

The  Exchange  publishes  a  Study       , 
Outline  for  the  Securities  Analyst 
Examination  and  the  Supervisory 
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Analysts  Examination.  [Examinations 
are  requested  and  given  under  the 
procedures  described  in  Para,  of  2345.15 
for  registered  representative 
examinations.] 

Continuing  Education  for  Registered 
Persons 

Rule  345A.{a)  Regulatory  Element — 
No  change. 

(b)  Firm  Element 

(1)  Persons  Subject  to  the  Firm 
Element — The  requirements  of  Section 
(b)  of  this  Rule  shall  apply  to  any 
registered  person  who  has  direct  contact 
with  customers  in  the  conduct  of  the 
member's  or  member  organization's 
secvuities  sales,  trading  or  investment 
banking  activities,  and  to  the  immediate 
supervisors  of  such  persons,  and  to 
registered  persons  who  function  as 
supervisory  analysts,  and  securities 
analysts  as  defined  in  Rule  344 
(collectively,  "covered  registered 
persons"). 

(2)  Standards — No  Change. 

(3)  Participation  in  the  Firm 
Element — No  Change. 

(4)  Specific  Training  Requirements — 
The  Exchange  may  require  a  member  or 
member  organization,  either 
individually  or  as  part  of  a  larger  group, 
to  provide  specific  training  to  its 
covered  registered  persons  in  such  areas 
the  Exchange  deems  appropriate.  Such 
a  requirement  may  stipulate  the  class  of 
covered  registered  persons  for  which  it 
is  applicable,  the  time  period  in  which 
the  requirement  must  be  satisfied  and, 
where  appropriate,  the  actual  training 
content. 

.10    For  purposes  of  this  Rule,  the 
term  "registered  person"  means  any 
member,  allied  member,  registered 
representative  or  other  person  registered 
or  required  to  be  registered  under 
Exchange  rules,  but  does  not  include 
any  such  person  whose  activities  are 
limited  solely  to  the  transaction  of 
business  on  the  Floor  with  members  or 
registered  broker-dealers.  For  purposes 
of  the  Regulatory  Element  required 
under  Rule  345 A(a),  the  term  does  not 
include  persons  registered  as  securities 
analysts  or  supervisory  analysts 
pursuant  to  Rule  344. 

.20-.40    No  Change. 

.50    Pursuant  to  Rule  345A(b)(l),  all 
persons  registered  as  securities  analysts 
and  supervisory  analysts  pursuant  to 
Rule  344  must  participate  in  a  Firm 
Element  Continuing  Education  program 
that  includes  training  in  applicable 
rules  and  regulations,  ethics  and 
professional  responsibility. 
*        *        *        *  ,      * 

The  Exchange  is  requesting  the 
foUowing  implementation  schedule  for 


the  proposed  amendments  (all  time 
periods  are  from  the  date  that  the 
Commission  approves  the  filing]  in 
order  to  provide  reasonable  time  periods 
for  members  and  member  organizations 
to  develop  and  implement  policies, 
procedures  and  systems  to  comply  with 
the  new  requirements: 

•  NYSE  Rule  345A(b)  and  .50— 
Implementation  of  a  Firm  Element 
Continuing  Education  Program  for 
Research  Analysts — 90  calendar  days. 

•  All  other  provisions — 60  calendar 
days. 

]n  addition,  the  Exchange  is 
proposing  an  effective  date  of  180  days 
after  approval  of  the  amendments  to 
NYSE  Rule  344.10  to  provide  sufficient 
time  for  the  Exchange  to  develop  and 
implement  a  qualification  examination 
for  research  analysts. 

B.  NASD's  Proposed  Rule  Text 

Rule  1050.  Registration  of  Research 
Analysts 

All  persons  associated  with  a  member 
who  are  to  function  as  research  analysts 
shall  be  registered  with  NASD.  Before 
their  registrations  can  become  effective, 
they  shall  pass  a  Qualification 
Examination  for  Research  Analysts  as 
specified  by  the  Board  of  Governors.  For 
the  purposes  of  this  Rule  1050, 
"research  analyst"  shall  mean  an 
associated  person  who  is  directly 
responsible  for  the  preparation  of 
research  reports. 
*        *        *        *        * 

Rule  1120.  Continuing  Education 
Requirements 

This  Rule  prescribes  requirements 
regarding  the  continuing  education  of 
certain  registered  persons  subsequent  to 
their  initial  qualification  and 
registration  with  the  Association.  The 
requirements  shall  consist  of  a 
Regulatory  Element  and  a  Firm  Element 
as  set  forth  below. 

(a)  Regulatory  Element 
(l}-(4)  (No  change.) 

(5)  Definition  of  Registered  Person 

For  purposes  of  this  Rule,  the  term 
"registered  person"  means  any  person 
registered  with  [the  Association]  NASD 
as  a  representative,  principal,  [or] 
assistant  representative  or  research   ' 
analyst  pursuant  to  Rule  1020, 1030, 
1040,  1050  and  1110  Series. 

(6)  (No  change.) 

(b)  Firm  Element 

(i)  Persons  Subject  to  the  Firm  Element 

The  requirements  of  this 
subparagraph  shall  apply  to  any  person 
registered  with  the  member  who  has 


direct  contact  with  customers  in  the 
conduct  of  the  member's  securities 
sales,  trading  and  investment  banking 
activities,  and  to  the  immediate 
supervisors  of  such  persons,  and  to  any 
person  registered  as  a  research  analyst 
pursuant  to  Rule  1050  (collectively, 
"covered  registered  persons"). 
"Customer"  shall  mean  any  natural 
person  and  any  organization,  other  than 
another  broker  or  dealer,  executing 
securities  transactions  with  or  through 
or  receiving  investment  banking 
services  from  a  member. 

(2)  Standards  for  the  Firm  Element 

(A)  (No  change.) 

(B)  Minimum  Standards  for  Training 
Programs — Programs  used  to  implement 
a  member's  training  plan  must  be 
appropriate  for  the  business  of  the 
member  and,  at  a  minimum  must  cover 
the  following  matters  concerning 
securities  products,  services,  and       , 
strategies  offered  by  the  member: 

(i)  General  investment  features  and 
associated  risk  factors; 

(ii)  Suitability  and  sales  practice 
considerations;  [and] 

(iii)  Applicable  regulatory 
requirements[.];  and 

(iv)  With  respect  to  registered  research 
analysts,  training  in  ethics,  professional 
responsibility  and  the  requirements  of 
Rule  2711. 

(3)-(4)  (No  change.) 
***** 

Rule  2711.  Research  Analysts  and 
Research  Reports 

(a)  Definitions 

For  purposes  of  this  rule,  the 
following  terms  shall  be  defined  as 
provided. 

(l)-{3)  (No  change.) 

(4)  "Public  appearance"  means  any- 
participation  in  a  seminar,  forum 
(including  an  interactive  electronic 
forum),  i^dio,  [or]  television  or  print 
media  interview,  or  other  public 
speaking  activity,  or  the  writing  of  a 
print  media  article,  in  which  a  research 
analyst  makes  a  recommendation  or 
offers  an  opinion  concerning  an  equity 
security. 

(5)  "Research  analyst"  means  the 
associated  person  who  is  principally 
responsible  for,  and  any  associated 
person  who  reports  directly  or 
indirectly  to  such  a  research  analyst  in 
connection  with,  preparation  of  the 
substance  of  a  research  report,  whether 
or  not  any  such  person  has  the  job  title 
of  "research  analyst."  Solely  for 
purposes  of  paragraph  (g),  the  term 
"research  analyst"  also  includes  such 
other  persons  as  the  director  of 
research,  supervisory  analyst,  or         --=~- 
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member  of  a  committee  who  have  direct 
influence  or  control  with  respect  to  (A) 
the  preparation  of  research  reports,  or 
(B)  establishing  or  changing  a  rating  or 
price  target  of  a  subject  company's 
equity  securities. 
(6)-(7)  (No  change.) 

(8)  "Research  report"  means  a  written 
or  electronic  communication  which 
includes  an  analysis  of  equity  securities 
or  individual  companies  or  industries, 
and  which  provides  information 
reasonably  sufficient  upon  which  to 
base  an  investment  decision  [and 
includes  a  recommendation |. 

(9)  (No  change.) 
(b)  (No  change.) 

(c)  Restrictions  on  Review  of  a  Research 
Report  by  the  Subject  Company 

(l)-(3)  (No  change.) 

(4)  No  research  analyst  may  issue  a 
research  report  or  make  a  public 
appearance  concerning  a  subject 
company  if  the  research  analyst 
engaged  in  any  communication  with  the 
subject  company  in  furtherance  of 
obtaining  investment  banking  business 
prior  to  the  time  the  subject  company 
entered  into  a  letter  of  intent  or  other 
written  agreement  with  the  member 
designating  the  member  as  an 
underwriter  of  an  initial  public  offering 
by  the  subject  company.  This  provision 
shall  not  apply  to  any  due  diligence 
communication  between  the  research 
analyst  and  the  subject  company,  the 
sole  purpose  of  ivhich  was  to  analyze 
the  financial  condition  and  business 
operations  of  the  subject  company. 

(d)  (Prohibition  of  Certain  Forms  of]  . 
Restrictions  on  Research  Analyst 
Compensation 

(1)  No  member  may  pay  any  bonus, 
salary  or  other  form  of  compensation  to 
a  research  analyst  that  is  based  upon  a 
specific  investment  banking  services 
transaction. 

(2)  A  research  analyst's  compensation 
must  be  reviewed  and  approved  at  least 
annually  by  a  committee  that  reports  to 
the  member's  board  of  directors,  or 
when  the  member  has  no  board  of 
directors,  to  a  senior  executive  officer  of 
the  member.  This  committee  may  not 
have  representation  from  the  member's 
investment  banking  department.  The 
committee  must  consider  the  following 
factors  when  reviewing  a  research 
analyst's  compensation,  if  applicable: 

(A)  the  research  analyst's  individual 
performance,  including  the  analyst's 
productivity  and  the  quality  of  the 
analyst's  research: 

(B)  the  correlation  between  the 
research  analyst's  recommendations 
and  the  stock  price  performance:  and 


(C)  the  overall  ratings  received  from 
clients,  sales  force,  and  peers 
independent  of  the  member's 
investment  banking  department,  and 
other  independent  ratings  services. 

The  committee  may  not  consider  as  a 
factor  in  determining  the  research 
analyst's  compensation  his  or  her 
contributions  to  the  member's 
investment  banking  business.  The 
committee  must  document  the  basis 
upon  which  each  research  analyst's 
compensation  was  established.  The 
annual  attestation  required  by  Rule 
271  Hi)  must  certify  that  the  committee 
reviewed  and  approved  each  research 
analyst's  compensation  and 
documented  the  basis  upon  which  this 
compensation  was  established. 
(e)  (No  change.) 

(f)  [Imposition  of  Quiet  Periods] 
Restrictions  on  Publishing  Research 
Reports  and  Public  Appearances; 
Termination  of  Coverage 

(1)  No  member  may  publish  a 
research  report  regarding  a  subject 
company  or  recommend  a  subject 
company's  securities  in  a  public 
appearance  for  which  the  member  acted 
as  manager  or  co-manager  of: 

[(1)]M^  an  initial  public  offering,  for 
40  calendar  days  following  the  date  of 
the  offering;  or 

[(2)](B)  a  secondary  offering,  for  10 
calendar  days  following  the  date  of  the 
offering;  provided  that: 

[(A)]W  paragraphs  (f)(l)M)  and      . 
{f][{2)](l)(B)  will  not  prevent  a  member 
from  publishing  a  research  report 
concerning  the  effects  of  significant 
news  or  a  significant  event  on  the 
subject  company  within  such  40-  and 
10-day  periods,  and  provided  further 
that  the  legal  and  compliance 
department  authorizes  publication  of 
that  research  report  before  it  is  issued; 
and 

liBWn  paragraph  m[2)](l)(B)  will 
not  prevent  a  member  from  publishing 
a  research  report  pursuant  to  SEC  Rule 
139  regarding  a  subject  company  with 
"actively-traded  securities,"  as  defined 
in  Regulation  M,  17  CFR  242.101(c)(1). 

(3)  No  member  that  has  acted  as  a 
manager  or  co-manager  of  a  securities 
offering  may  publish  a  research  report 
or  make  a  public  appearance 
concerning  a  subject  company  15  days 
prior  to  and  after  the  expiration,  waiver 
or  termination  of  a  lock-up  agreement  or 
any  other  agreement  that  the  member 
has  entered  into  with  a  subject  company 
or  its  shareholders  that  restricts  or 
prohibits  the  sale  of  securities  held  by 
the  subject  company  or  its  shareholders 
after  the  completion  of  a  securities 
offering.  This  paragraph  will  not  prevent 


a  member  from  publishing  a  research 
report  concerning  the  effects  of 
significant  news  or  a  significant  event 
on  the  subject  company  within  such 
period,  provided  that  the  legal  and 
compliance  department  authorized 
publication  of  that  research  report 
before  it  is  issued. 

(4)  If  a  member  intends  to  discontinue 
its  research  coverage  of  a  subject 
company,  notice  of  this  withdrawal 
must  be  made  in  the  same  manner  as 
when  research  coverage  was  first 
initiated  by  the  member  and  must 
include  the  member's  final 
recommendation  or  rating. 

(g)-(i)  (No  change.) 

II.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
the  NYSE  and  NASD  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  NYSE  and  NASD  have 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organizations' 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

1.  NYSE's  Purpose 

Background 

NYSE  believes  that  allegations 
regarding  improprieties  in  solicitation  of 
investment  banking  business  impugn 
the  objectivity  and  integrity  of  research 
analysts  and  the  reports  they  prepare 
and  have  continued  to  undermine 
investor  confidence  in  the  equity 
markets.  According  to  the  NYSE,  in 
discharging  their  duties  as  SROs,  the 
NYSE  and  NASD  have  been  proactive  in 
this  regard  and  have  passed  sweeping 
changes,  described  below,  to  their  rules 
governing  research  analysts,  th6ir 
member  organizations  and  their 
communications  with  the  public.  The 
proposed  amendments  described  below 
are  a  continuation  of  this  process  to 
restore  integrity  to  the  public  equity 
markets. 

Prior  Amendments 

On  May  10,  2002,  the  SEC  approved 
amendments  to  Exchange  Rules  472  and 
351  which  significantly  changed  the 
manner  in  which  members  and  member 
organizations,  their  investment-banking 
departments  and  their  research  analysts 
manage  and  disclose  conflicts  of  interest 
between  their  investment  banking  and 
research  activities.  The  SEC  also 


Federal  Register /Vol.  68,  No.  4 /Tuesday,  January  7,  2003 /Notices 


833 


simultaneously  approved  comparable 
changes  to  NASD  rules  (new  NASD  Rule 
2711 — "Research  Analysts  and  Research 
Reports").  NYSE  believes  that  these  rule 
amendments  are  the  result  of  the  SROs 
working  to  develop  uniform  industry 
rules. 

The  rule  amendments  generally 
restrict  the  relationship  between 
research  and  investment  banking 
departments  and  the  companies  that  are 
the  subject  of  research  reports;  require 
disclosure  of  a  financial  interest  in  a 
subject  company  by  an  analyst  or  a 
member  or  member  organization; 
require  disclosure  of  existing  and 
potential  investment  banking 
relationships  with  a  subject  company; 
impose  quiet  periods  for  the  issuance  of 
research  reports  following  the 
completion  of  a  company's  securities 
offering;  restrict  personal  trading  by 
research  analysts  in  the  stock  of  the 
companies  covered  by  such  analysts; 
and  generally  require  extensive 
disclosure  in  research  reports  of  certain 
important  information  to  help 
customers  monitor  the  correlation 
between  an  analyst's  rating  and  the 
stock's  price  movements. 

The  rule  amendments  have  been 
phased-in  incrementally  to  provide 
members  and  member  organizations 
time  to  develop  and  implement  policies, 
procedures  and  systems  and  hire 
additional  persoimel  to  comply  with  the 
Dew  requirements.  The  staggered 
implementation  of  the  Rules  began  July 
9,  2002,  with  September  9,  2002  and 
November  6,  2002  as  the  effective  dates 
for  certain  specified  provisions, 
hnplementation  dates  for  certain  of  the 
SRO  rules  have  also  been  delayed  for 
small  firms.  As  a  result  of  numerous 
interpretive  requests,  on  June  26,  2002, 
the  Exchange  and  the  NASD  issued  a 
Joint  Memo  providing  ihterpretive 
guidance  to  certain  rule  provisions.'' 

According  to  NYSE,  the  Exchange, 
together  with  other  regulatory 
organizations  and  SROs,  is  currently 
examining  members'  and  member 
organizations'  research  practices  to 
determine  compliance  with  the  new 
SRO  Rules. 

According  to  the  NYSE,  some  of  the 
interpretive  issues  raised  by  the 
industry  and  the  preliminary  findings 
from  the  recent  examinations  have 
highlighted  the  need  for  certain 
additional  changes  to  the  existing  SRO 
Rules.  NYSE  believes  that  further 
amendments  to  the  SRO  rules  will  also 
be  required  to  comply  with  the  mandate 
of  the  Sarbanes-Oxley  Act  of  2002 


"*NYSE  Information  Memo  No.  02-26  (June  26. 
2002),  and  NASD  Notice  to  Members  02-39  duly 
2002). 


("SOA"),  which  requires  the  SEC,  either 
directly  or  indirectly  through  SROs,  to 
adopt  not  later  than  one  year  after  the 
date  of  enactment  of  the  Act  (July  24, 
2002),  "rules  reasonably  designed  to 
address  conflicts  of  interest  that  can 
arise  when  securities  analysts 
recommend  equity  securities  in  research 
reports  and  public  appearances,  in  order 
to  improve  the  objectivity  of  research 
and  provide  investors  with  more  useful 
and  reliable  information." 

According  to  the  NYSE,  certain  of  the 
disclosiu-e  requirements  and 
prohibitions  that  the  SOA  mandates 
have  already  been  adopted  in  the  new 
NYSE  Rules.  In  some  cases,  the  SOA 
appears  to  impose  more  stringent 
requirements.  The  NYSE  is  currently 
analyzing  the  differences  between  the 
SOA  and  NYSE  Rules,  to  determine  the 
extent  of  additional  amendments  to  be 
made. 

Proposed  Amendments  Regarding 
Research  Analysts 

The  following  proposed  amendments 
to  Exchange  rules  governing 
conununications  with  the  public  expand 
upon  the  recently  approved  rule 
changes.  The  amendments  generally 
provide  for  further  restrictions  on 
research  analysts'  compensation  and 
trading  activities,  and  impose  additional 
disclosure  requirements  for  research 
reports  and  associated  persons. 

Proposed  amendments  to  Rule  472 
would  further  separate  an  analyst's 
compensation  from  investment  banking 
influence  by  requiring  procedures  for 
review  and  approval  of  research 
analysts'  compensation  by  a  Committee 
that  reports  to  the  Board  of  Directors  or 
a  senior  executive.  Recently  approved 
amendments  prohibit  an  associated 
person  from  being  compensated  for 
specific  investment  services 
transactions. 

Such  a  Committee,  at  a  minimum, 
would  consider  the  following  factors: 
the  associated  person's  individual 
performance  (e.g.,  quality  of  research 
product),  correlation  between  a  research 
analyst's  recommendations  and  stock 
prices,  and  overall  ratings  from  various 
internal  or  external  parties  exclusive  of 
member  or  member  orgemization 
investment  banking  personnel. 

Further,  in  determining  an  individual 
research  analyst's  compensation,  the 
Committee  may  not  consider  his  or  her 
contribution  to  the  firm's  overall 
investment  banking  business.  The  basis 
for  a  research  analyst's  compensation 
would  have  to  be  documented  and  an 
.  annual  attestation  to  the  Exchange 
would  certifj'  that  the  Committee 
reviewed  and  approved  each  associated 
person's  compensation  and  documented 


the  basis  for  such  approval  (Rule 
472(h)(1)  and  (2)). 

Proposed  Rule  472(b)(4)  will  prohibit 
a  research  analyst  from  issuing  a 
research  report  or  making  a  public 
appearance  concerning  a  subject 
company  if  the  research  analyst  engaged 
in  any  communication  with  Uie  subject 
company  in  furtherance  of  obtaining 
investment  banking  business  prior  to 
the  time  the  subject  company  entered 
into  a  letter  of  intent  or  other  written 
agreement  with  the  member  or  member 
organization  designating  the  member  or 
member  rganization  as  an  underwriter 
of  an  initial  public  offering  by  the 
subject  company."  Prohibiting  research 
analysts  from  issuing  research  reports  or 
making  public  appearances  after 
participating  in  "pitch"  meetings  is 
intended  to  prevent  the  use  or  promise 
of  research  as  an  influence  or  a  sales 
and  marketing  tool  with  prospective 
investment  banking  clients  of  the 
member  or  member  organization,  and 
would  cause  subject  companies  to 
choose  a  prospective  investment 
banking  firm  based  on  the  merits  of  its 
underwriting  capabilities,  rather  than  its 
research  coverage." 

Due  diligence  communications 
between  the  research  analyst  and  the 
subject  company,  the  sole  purpose  of 
which  is  to  analyze  the  financial 
condition  and  business  operations  of  the 
subject  company,  is  not  subject  to  the 
prohibition.  Recognizing  the  need  for 
critical  financial  analysis  of  a  subject 
company  during  the  period  an  issuer  is 
preparing  to  engage  in  a  securities 
offering  with  the  public,  the  rule  allows 
research  analysts  to  participate  in  due 
diligence  communications.  In  doing  so, 
the  rule  is  intended  to  segregate 
legitimate  research  analyst  duties/ 
functions,  traditionally  associated  with 
their  profession,  from  the  sales/ 
marketing  duties  that  they  may  have 
been  called  upon  recently  to  do  by  their 
firms. 

Proposed  amendments  to  Rule  472 
would  prohibit  the  issuance  of  research 
reports  by  the  manager  or  co-manager  of 
a  securities  offering  for  fifteen  (15)  days 
prior  to  and  after  the  expiration  time  of 
any  "lock-up  agreement"  (Rule 
472(f)(4)).  This  provision  is  intended  to 
address  situations  where  research 
analysts  may  issue  positive  research 
reports  or  reiterated  "buy" 
recommendations  shortly  before  or  just 
after  the  expiration  of  a  lock-up 
agreement.  Through  issuance  or 
reiteration  of  "buy"  recommendations. 


"Telephone  conversation  between  NYSE  and 
Division  Staff  on  Etecember  30.  2002. 

"Telephone  conversation  between  NYSE  and 
Division  Staff  on  December  30.  2002. 
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shareholders  of  the  subject  company 
which  were  precluded  from  selling 
shares  in  the  immediate  aftermarket  for 
specified  periods  of  time,  may  be  able 
to  sell  their  shares  at  higher  prices. 
Imposition  of  this  fifteen  (15)  day 
blackout  period  around  the  expirations 
of  lockups  is  intended  to  mitigate  and/ 
or  eliminate  the  incentive  for  a  research 
analyst  to  issue  positive  research 
reports,  and  should  permit  real  market 
forces  to  determine  the  price  at  which 
such  securities  can  be  sold  after  the 
expiration  of  such  agreements. 

Proposed  amendments  to  Rule  472 
would  require  notification  to  customers 
when  a  member  or  member  organization 
terminates  research  coverage  of  a  subject 
company  and  require  that  the  final 
report  include  a  final  recommendation 
or  rating  ^  (assuming  the  member  or 
member  organization  had  issued  a  prior 
rating  or  recommendation) '"  (Rule 
472(^(5)).  This  provision  is  intended  to 
address  situations  where  research  ^ 
analysts  have  discontinued  following 
subject  companies  without  changing 
their  ratings  of  such  companies,  even 
though  ratings  changes,  may  have  in 
many  instances,  been  warranted.  Thus, 
investors  held  the  securities  of  such 
companies,  often  while  these  companies 
were  deteriorating  financially,  without 
the  benefit  of  guidance  from  the  firms 
from  which  they  had  purchased  them. 
The  recently  approved  amendments  to 
Rule  472  also  address  this  issue,  in  part, 
by  requiring  the  disclosure  of  a  price 
chart  versus  changes  in  ratings  in  order 
to  help  investors  track  the  correlation 
between  a  research  analyst's  rating/ 
recommendation  and  the  stock's  price 
performance.  NYSE  believes  that  the 
proposed  amendments  would  enhance 
this  required  disclosiu'e  by  providing 
investors  with  notice  of  termination  of 
coverage  as  well  as  any  final  rating  the 
member  or  member  organization  has 
issued  on  the  subject  company. 

As  proposed,  the  definition  of 
research  analyst  (associated  person) 
would  be  amended  to  include  research 
directors,  supervisory  analysts  and 
others  e.g.,  committee  members,  who 
have  direct  influence,  or  control  the 
preparation  of  research  reports  and 
establishment  or  change  in  ratings  or 
price  targets  and  thereby  subject  them  to 
the  trading  and  ownership  prohibitions 
of  the  Rule  (Rule  472.40)  as  research 
analysts. 

As  proposed,  the  current  ten  (10)  and 
forty  (40)  day  quiet  periods  for  research 
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delete  the  reference  to  a  final  recommendation  or 
rating  "if  any"  in  order  to  conform=to  changes  made 
by  NYSE  Amendment  No.  1. 

"•Telephone  conversation  between  NYSE  and 
Division  Staff  on  December  30,  2002. 


analysts'  issuance  of  research  reports  by 
managers  and  co-managers  of  initial  and 
secondary  offerings  would  be  extended 
to  include  public  appearances  (Rule 
472(f)(1)  and  (2)).  Extending  the  quiet 
periods  to  public  appearances  would 
preclude  members  and  member 
organizations  from  engaging  in 
communications  through  public 
appearances  that  they  are  otherwise 
prohibited  from  making  in  written 
communications  to  the  same  standards. 
NYSE  believes  that  subjecting  all  types 
of  appearances  and  written 
communications  should  further  remove 
any  incentives  for  biased  research 
recommendations  in  any  potential  type 
of  medium. 

The  definition  of  "public  appearance" 
would  be  amended  to  include  research 
analysts"  making  a  recommendation  in 
a  newspaper  article  or  similar  public 
medium  (Rule  472.50).  Extending  the 
definition  of  public  appearance  to 
recommendations  in  a  newspaper  article 
would  require  research  analysts  to  make 
the  same  disclosures  that  they  are 
required  to  make  in  other  public 
appearances." 

Proposed  amendments  to  Rule  344 
("Supervisory  Analysts")  would 
establish  a  new  registration  category  and 
require  a  qualification  examination  for 
research  analysts  (Rule  344).  In 
addition.  Rule  345A  ("Continuing 
Education  for  Registered  Persons") 
would  be  amended  to  include  research 
analysts  and  supervisory  analysts  as 
covered  persons  subject  to  the  Firm 
Element  of  the  Continuing  Education 
Program  to  address  applicable  rules  and 
regulations,  ethics,  and  professional 
responsibility  (Rule  345A(b)  and  .50). 

NYSE  believes  that  research  analysts 
as  securities  professionals  perform  vital 
functions  for  their  members  or  member 
organizations  in  the  public  equity 
markets.  As  such,  they  should  be  subject 
to  the  highest  ethical  and  professional 
competency  standards.  Accordingly, 
NYSE  believes  that  establishing  a  new 
registration  category  with  a 
corresponding  qualifying  examination 
will  raise  such  standards.  Further, 
including  research  and  supervisory 
analysts  as  covered  persons  in  the  Firm 
Element  component  of  Continuing 
Education  Programs  would  place  an 
obligation  on  members  and  member 
organizations  to  ensiu'e  that  they  are 
receiving  the  requisite  ethics  and 
professional  responsibility  training  that 
NYSE  believes  they  will  require  to 


properly  conduct  their  duties  as 
research  emalysts. 

The  Exchange  is  making  certain 
clarifying  amendments  to  Rule  472  that 
would  make  it  more  uniform  with  the 
NASD  rule  and  would  bring  it  into 
conformity  with  certain  of  the  new      ^ 
requirements  of  the  Act. 

Rule  472  is  being  amended  to  require 
that  the  nature  of  a  research  analyst's 
financial  interest  in  a  subject  company's 
securities  be  disclosed  in  research 
reports  and  public  appearances, 
including  whether  the  interest  consists 
of  any  option,  right,  wanant,  futures 
contract,  or  long  or  short  position,  etc. 
This  would  make  NASD  and  NYSE  rule 
texts  consistent  with  each  other  (Rule 
472(k)(l){i)(b). 

Proposed  amendments  to  Rule  472(1) 
with  respect  to  specified 
communications  activities,  including, 
interviews  with  the  media,  writing 
books  and  newspaper/periodical  articles 
etc.,  engaged  in  by  members,  allied 
members  or  employees,  would  clarify 
the  approval  and  supervisory 
requirements  for  such  activities. 

As  proposed,  the  term  "research 
report"  as  it  is  currently  defined  in  the 
Rule  472  is  being  amended  to  conform 
to  the  Act's  definition  by  deleting  the 
criterion  of  providing  a 
recommendation  from  the  criteria  that 
determines  what  constitutes  a  research 
report  (Rule  472.10(2)).  NYSE  believes 
conforming  the  definition  to  the  one 
required  by  the  SOA  would  help 
facilitate  members'  and  member 
organizations'  future  compliance  with 
the  SOA  in  the  least  disruptive  maimer. 

2.  NYSE's  Statutory  Basis 

The  NYSE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Exchange  Act  '^  which 
requires,  among  other  things,  that  the 
rules  of  the  Exchange  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade  and  in 
general  to  protect  investors  and  the 
public  interests. 

3.  NASD's  Purpose 

Background 

In  May  2002,  the  SEC  approved  new 
NASD  Rule  2711  and  similar 
amendments  to  existing  New  York  Stock 
Exchange  ("NYSE")  rules  that  increased 
the  regulation  of  research  analysts  and 
research  reports."  The  new  rules  are 
intended  to  improve  the  objectivity  of 


"The  Exchange  requested  that  Commission  Staff 
delete  the  reference  to  "research  reports." 
Telephone  conversation  between  NYSE  and 
Division  Staff  on  December  30.  2002. 


1M5U.S.C.  78flb)(5). 

^^  Supra  note  5,m  See  also  Securities  Exchange 
Act  Release  No.  46402  (June  6,  2002),  67  FR  40361 
()une  12,  2002)(correcting  language  contained  in 
rule  2711(h)). 
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research  and  provide  investors  with 
more  useful  and  reliable  information 
when  making  investment  decisions. 
Most  of  the  new  rules'  provisions 
became  effective  on  July  9,  2002, 
although  some  provisions  took  effect  on 
September  9,  2002,  and  one  provision 
took  effect  on  November  6,  2002. 
Additionally,  in  July  2002,  the  SEC 
approved  an  NASD  rule  proposal  to 
delay  imtil  November  6,  2002  the 
effectiveness  of  certain  provisions  for 
certain  members  with  foreign  affiliates, 
certain  research  analysts  that  are 
divesting  the  seciu^ities  of  all  subject 
companies  that  they  cover,  and  certain 
defined  small  firms.'* 

In  June  2002,  NASD  and  the  NYSE 
issued  a  joint  memorandum  that 
provided  members  with  the  new  rule 
language,  as  well  as  interpretive 
guidance  on  a  number  of  Rule  271 1's 
provisions. '5  NASD  and  the  NYSE  also 
have  been  examining  members'  research 
practices  to  determine  compliance  with 
the  new  research  analyst  rules. 

According  to  NASD,  as  a  result  of  the 
examinations  and  further  discussions 
with  the  SEC  staff,  NASD  and  NYSE 
agreed  that  additional  rules  governing 
members'  research  activities  are 
necessary  to  protect  investors.  This  rule 
change  proposal  would  effectuate  those 
additional  safeguards.  Generally,  the 
proposed  amendments  would  further 
separate  analyst  compensation  from 
investment  banking  influence,  prohibit 
analysts  from  issuing  "booster  shot" 
research  reports,  prohibit  analysts  from 
participating  in  "bake-off'  meetings 
with  prospective  investment  banking 
clients,  require  members  to  publish  a 
final  research  report  when  they 
terminate  coverage  of  a  subject 
company,  impose  registration, 
qualification  and  continuing  education 
requirements  on  research  analysts,  and 
make  certain  other  changes. 

NASD  believes  that  these 
amendments  do  not  implement  all  of 
the  changes  that  may  be  required 
pursuant  to  the  research  analyst 
provisions  of  the  SOA.  NASD 
anticipates  filing  additional  proposed 
amendments  to  Rule  2711  in  the  future 
to  meet  the  requirements  of  SOA  after 
further  discussions  with  NYSE  and  SEC 
staff. 

A  more  detailed  discussion  of  the 
proposed  rule  change  follows. 

[.  Analyst  Compensation 

The  proposed  amendments  would 
:  equire  members  to  further  separate 
i  inalyst  compensation  from  investment 


"  See  Securities  Exchange  Act  Release  No.  46165 
(uly  3,  2002),  67  FR  46555  (July  15,  2002). 
'5  See  Notice  to  Members  02-39  (July  2002). 


banking  influence  by  imposing  new 
restrictions  on  the  manner  in  which 
research  analysts  may  be  compensated. 
The  rule  proposal  would  require 
members  to  employ  a  compensation 
committee  that  reports  to  the  member's 
board  of  directors  (or  if  the  member 
does  not  have  a  board  of  directors,  a 
senior  executive  officer  of  the  member) 
responsible  for  reviewing  and  approving 
analyst  compensation  at  least  annually. 
The  committee  could  not  have 
representation  from  the  member's 
investment  banking  department.  In 
determining  an  analyst's  compensation, 
the  committee  would  have  to  consider, 
if  applicable,  the  research  analyst's 
individual  performance,  including  the 
analyst's  productivity  and  research 
quality,  the  correlation  between  the 
analyst's  recommendations  and  stock 
price  performance,  and  overall  ratings  of 
clients,  sales  force,  and  peers 
independent  of  the  member's 
investment  banking  department.  The 
committee  could  not  consider  the 
analyst's  contributions  to  the  member's 
investment  banking  business. 

The  committee  would  be  required  to 
document  the  basis  for  establishing  the 
analyst's  compensation.  The  member 
also  Would  have  to  attest  annually  to 
NASD  that  the  committee  reviewed  and 
approved  each  analyst's  compensation 
and  documented  the  basis  upon  which 
the  compensation  was  established. 

2.  Restrictions  on  Publishing  Research 
Reports  and  Public  Appearances 

The  proposed  amendments  would 
make  several  changes  to  current  Rule 
2711(f),  which  imposes  "quiet  periods" 
on  members  during  which  members 
may  not  publish  research  reports 
following  an  initial  or  secondary  public 
offering  of  seciuities.  First,  the  proposed 
amendments  would  extend  the  quiet 
period  prohibitions  to  public 
appearances  by  research  analysts  as  well 
as  to  the  issuance  of  research  reports. 

Second,  the  proposed  amendments 
would  prohibit  "booster  shot"  research 
reports  or  public  appearances  around 
the  time  of  the  expiration,  waiver  or 
termination  of  a  "lock-up"  agreement. 
Members  often  enter  into  lock-up 
agreements  with  subject  companies  or 
their  shareholders  that  restrict  or 
prohibit  the  sale  of  a  subject  company's 
or  its  shareholder's  securities  for  a 
defined  period  after  the  completion  of  a 
securities  offering.  This  provision 
would  prohibit  members  from 
publishing  a  research  report  or  making 
a  public  appearance  concerning  a 
subject  company  for  15  days  prior  to  or 
after  the  expiration,  waiver  or 
termination  of  a  lock-up  agreement,  thus 
helping  prevent  members  from 


publishing  favorable  research  that  is 
intended  to  benefit  the  shareholders 
whose  lock-up  agreement  is  no  longer  in 
effect  by  driving  up  the  price  of  the 
issuer's  shares.  However,  the  rule 
proposal  includes  an  exception  that 
would  allow  members  to  publish 
research  reports  during  this  quiet  period 
to  comment  on  the  effect  of  significant 
news  or  a  significant  event  on  the 
subject  company,  provided  that  the  legal 
and  compliance  department  authorizes 
the  publication  of  the  report  before  it  is 
issued.  A  similar  exception  exists  with 
respect  to  quiet  periods  in  the  current 
rule. 

Third,  the  proposed  amendments 
woulS  require  a  member  that  decides  to 
terminate  coverage  of  a  subject  company 
to  publish  a  notice  of  this  termination, 
and  to  publish  its  final  rating  or 
recommendation  of  the  subject 
company's  securities  (assuming  the 
member  had  issued  a  prior  rating  or 
recommendation).  This  provision  is 
intended  to  eliminate  the  practice  of 
dropping  coverage  of  a  subject  company 
rather  than  lowering  a  rating  or ' 
recommendation. 

3.  Bake-Offs 

The  proposed  amendments  would 
prohibit  a  research  analyst  from  issuing 
a  research  report  or  making  a  public 
appearance  concerning  a  subject 
company  if  the  research  analyst 
communicated  with  the  subject 
company  in  furtherance  of  obtaining 
investment  banking  business  before  the 
subject  company  had  entered  into  a 
letter  of  intent  or  other  written 
agreement  designating  the  member  as  an 
underwriter  of  an  initial  public  offering 
of  the  subject  company.  This  provision 
would  not  apply  to  due  diligence 
communications  between  an  analyst 
and  a  subject  company  where  the  sole 
purpose  is  to  analyze  the  financial 
condition  and  business  operations  of  the 
subject  company.  The  purpose  of  this 
provision  is  to  prevent  research  analysts 
from  attending  "bake-off'  meetings  or 
otherwise  communicating  with  a  subject 
company  where  the  intention  is  to  pitch 
the  member's  investment  banking 
services. 

4.  Registration,  Qualification  and 
Continuing  Education  of  Research 
Analysts 

The  proposed  amendments  would 
create  new  NASD  Rule  1050,  which 
would  require  all  persons  associated 
with  a  member  that  function  as  research 
analysts  to  register  with  NASD.  For 
purposes  of  Rule  1050,  "research 
analyst"  would  be  defined  as  any 
associated  person  who  is  directly 
responsible  for  the  preparation  of 
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research  reports.  Before  these  persons' 
registrations  could  become  effective, 
they  would  be  required  to  pass  a 
qualification  examination  for  research 
analysts  specified  by  NASD.  The 
proposed  amendments  also  would 
amend  Rule  1120  to  require  research 
analysts  to  participate  in  the  regulatory 
element  and  firm  element  of  a  member's 
continuing  education  program.  The  firm 
element  program  would  have  to  include 
research  analysts'  training  and 
education  in  ethics,  professional 
responsibility  and  the  requirements  of 
Rule  2711. 


5.  Definitions 

The  proposed  amendments  would 
revise  the  definition  of  "research 
analyst"  to  include  supervisors  of 
research  analysts,  including  directors  of 
research  and  members  of  supervisory 
committees.  The  proposed  expanded 
definition  would  apply  only  with 
respect  to  the  personal  trading 
restrictions  of  Rule  2711(g).  NASD 
believes  the  amendment  is  necessary 
because  these  supervisory  personnel 
review  and  often  greatly  influence  the 
content  of  and  recommendation 
contained  in  research  reports  and 
therefore  should  be  subject  to  the  same 
trading  restrictions,  such  as  the 
prohibition  on  trading  against  the 
member's  recommendation.  The  other 
provisions  of  Rule  2711  that  govern 
research  analyst  conduct  and 
disclosures  would  not  apply  to 
supervisors  of  research  analysts. 

Additionally,  the  definition  of  "public 
appearance"  would  be  revised  to 
include  interviews  with  print  media  and 
the  writing  of  a  print  media  article  by 
a  research  analyst.  In  NASD's 
experience,  the  opinions  and 
reconunendations  by  research  analysts 
made  in  the  print  media,  specifically  in 
opinion  pieces,  have  created  some  of  the 
same  concerns  as  those  made  in  radio 
and  television  appearances,  which  are 
covered  by  the  current  definition.  NASD 
is  modifying  the  guidance  discussed  in 
NASD's  Notice  to  Members  02-39 
concerning  the  making  of  the  required 
disclosures  in  public  appearances  With 
media  outlets.  An  analyst  would  not 
violate  the  rule  if  the  analyst  makes  the 
required  disclosures  to  the  print,  radio 
or  television  media  in  good  faith,  even 
if  the  media  outlet  does  not  print  or 
broadcast  the  information.  NASD  thus 
recognizes  the  independent  editorial 
discretion  of  the  print,  radio  and 
television  media. 

6.  NASD's  Statutory  Basis 

NASD  believes  that  the  proposed  rule      

change  is  consistent  with  the  provisions        ib  15  u.s.c.  78o-3(b)(6). 


of  Section  15A(b)(6)  le  of  the  Act,  which 
require,  among  other  things,  that  the 
NASD's  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  NASD  believes  that  this  proposed 
rule  change  would  eliminate  or  expose 
conflicts  of  interest  and  thereby 
significantly  curtail  the  potential  for 
fraudulent  and  manipulative  acts.  The 
NASD  further  believes  that  the  proposed 
rule  change  will  provide  investors  with 
better  and  more  reliable  information 
with  which  to  make  investment 
decisions. 

B.  Self-Regulatory  Organizations' 
Statements  on  Burden  on  Competition 

NYSE  and  NASD  do  not  believe  that 
the  proposed  rule  changes  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 

C.  Self-Regulatory  Organizations' 
Statements  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

NYSE  and  NASD  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  EETectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  SROs  consent,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

The  Commission  notes  that  the  NYSE 
and  NASD  have  worked  together  to 
develop  these  proposals.  The 
Commission  specifically  requests 
comment  on  the  substance  of  the 
proposals,  and  whether  there  are  any 
differences  between  the  NYSE  and 
NASD  proposals  that  present 
compliance  or  interpretive  issues.  The 
Commission  also  specifically  seeks 
comment  on  the  practicalities  of  making 
the  required  disclosures  in  print  media 
and  other  public  appearances.  The 
Commission  requests  comment  on 


whether  the  SROs  should  consider 
whether  there  are  other  effective  means 
(including  abbreviated  disclosures)  to 
alert  investors  of  conflicts  in  the  context 
of  public  media  appearances  that  would 
take  into  account  possible  space  or  time 
limitations. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposals,  as 
amended,  are  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov. 
Electronically  submitted  comments  will 
be  posted  on  the  Conunission's  Web  site 
[,http://www.sec.gov).  All  submissions 
should  refer  to  File  Nos.  SR-NASD- 
2002-154  and  SR-NYSE-2002-49  and 
should  be  submitted  by  March  10,  2003. 

Copies  of  the  rule  filings,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  rule  filings  and 
amendments  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  the  SROs  and  on  the  SROs' 
respective  Web  sites  [http:// 
www.nyse.com  and  http:// 
www.nasd.com). 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-223  Filed  1-6-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


1M7  CFR  20O.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47114;  File  No.  SR-OC- 
2002-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by 
OneChicago,  LLC  Relating  to  Listing 
Standards  for  Security  Futures 
Products 

December  31,  2002.  * 

Pursuant  to  Section  19(b)(7)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-7  under  the 
Act,2  notice  is  hereby  given  that  on 
November  7,  2002,  OneChicago,  LLC 
("OneChicago")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  OneChicago.  On  December  11,  2002, 
OneChicago  filed  Amendment  No.  1  to 
the  proposed  rule  change.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 
OneChicago  also  filed  the  proposed  rule 
change  with  the  Commodity  Futures 
Trading  Commission  ("CFTC"),  together 
with  written  certifications  under 
Section  5c(c)  of  the  Commodity 
Exchange  Act  ("CEA")  ^  on  November  6 
and  7,  2002. 

L  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rules 

OneChicago  is  proposing  to  adopt 
rules  on  listing  standards  for  security 
futures  contracts  ("Eligibility  and 
Maintenance  Criteria  for  Security 
Futures  Products")  to  comply  with  the 
requirements  under  Section  6(h)(3)  of 
the  Act ''  and  the  criteria  under  Section 
2(a)(l)(D)(i)  of  the  CEA.^  The 
OneChicago  Listing  Standards  are,  for 
the  most  part,  substantially  identical  to 
the  sample  listing  standards  (the 
"Sample  Listing  Standards")  included 
in  Staff  Legal  Bulletin  No.  15  ("SLB 
15"),^  except  that  the  OneChicago 
Listing  Standards: 

•  Reflect  the  modifications  to  the 
statutory  listing  standards  requirements 
adopted  by  the  Commission  and  the 
CFTC  with  respect  to  shares  of 
exchange- traded  funds,  trust-issued 
receipts,  shares  of  registered  closed-end 


>  15  U.S.C.  78s(b)(7). 

2  17CFR240.19b-7. 

3  7U.S.C.  7a-2(c). 

« 15  U.S.C.  78fl(h)(3). 

5  7U.S.C.  2(aKl)(D)(i). 

•"SEC.  Division  of  Market  Regulation,  Staff  Legal 
Bulletin  No.  15:  Listing  Standards  for  Trading 
Security  Futures  Products  (September  5,  2001) 
(available  at  http.//. sec.gov]. 


management  investment  companies, 
and  American  Depositary  Receipts 
("ADRs")7and 

•  Establish  an  approximately  equal 
dollar-weighting  methodology  for 
physically  settled  futiu«s  based  on 
narrow-based  security  indices  (such 
indices  are  referred  to  hereafter  as 
"NBIs"),  which  (i)  Requires  the  number 
of  each  component  secmity  to  be 
rounded  up  or  down  to  the  nearest 
multiple  of  100  shares  or  receipts  in  the 
coiu^e  of  the  initial  index  composition 
and  any  subsequent  rebalancing,  (ii) 
contemplates  mandatory  annual 
rebalancing  of  such  indices  under 
specified  circumstances,  complemented 
by  OneChicago's  ability  to  rebalance 
indices  on  an  interim  basis  if  it  so 
elects,  and  (iii)  ensures  that  outstanding 
contracts  will  not  be  aHected  by  any 
rebalancing. 

In  connection  with  the  adoption  of 
the  OneChicago  Listing  Standards, 
OneChicago  is  proposing  the  following  , 
rule  changes,  which  are  referenced  in 
Item  n.A.l.b  below,  from  the  version  of 
the  OneChicago  Rulebook  filed  as  part 
of  OneChicago's  notice  registration  with 
the  Commission  on  Form  1-N:  * 

•  An  amendment  to  its  Rule  213  (the 
"Information  Sharing  Rule"),  to  add  the 
following  text  after  the  first  sentence: 
"The  Chief  Executive  Officer,  or  his  or 
her  delegate,  is  authorized  to  provide 
information  to  any  such  organization, 
association,  board  of  trade  or  regulator 
that  is  a  party  to  an  information  sharing 
agreement  with  the  Exchange,  in 
accordance  with  the  terms  and  subject 
to  the  conditions  set  forth  in  such 
agreement."; 

•  An  amendment  to  its  Rule  603  (the 
"Market  Manipulation  Rule"),  to  (i) 
remove  the  reference  to  market 
demoralization  from  the  heading  and  (ii) 
replace  the  reference  to  "upsetting  the 
equilibrium  of  the  market  in  any 
Contract"  with  the  words  "generating 
unnecessary  volatility"; 

•  An  amendment  to  its  Rule  605  (the 
"Sales  Practice  Rule"),  to  provide  that 
each  Clearing  Member,  Exchange 
Member  (including  its  Related  Parties) 
and  Access  Person  shall  comply  with 
any  and  all  sales  practice  rules  from 
time  to  time  promulgated  by  the 


:  ^ 

'  See  loint  Order  Granting  the  Modification  of 
Listing  Standards  Requirements  (Exchange-Traded 
Funds,  Trust-Issued  Receipts  and  shares  of  Closed- 
End  Funds).  Securities  Exchange  Act  Release  No. 
46090  (June  19.  2002),  67  FR  42760  (June  25,  2002) 
and  Joint  Order  Granting  the  Modification  of  Listing 
Standards  Requirements  (American  Depository 
Receipts),  Securities  Exchange  Act  Release  No. 
44725  (August  20,  2001),  67  FR  42760  (June  25, 
2002). 

"  See  Securities  Exchange  Act  Release  No.  46669 
(October  16,  2002);  67  FR  65156  (October  23,  2002) 
(File  No.  10-133). 


National  Futures  Association  ("NFA") 
(in  the  case  of  any  Clearing  Member, 
Exchange  Member  or  Access  Person  that 
is  registered  with  the  NFA)  or  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  (in  the  case  of 
any  other  Clearing  Member,  Exchange 
Member  or  Access  Person)  with  respect 
to  security  futures.  ^ 

•  An  amendment  to  its  Rule  610  (the 
"Trading  Ahead  Rule")  to  remove  the 
requirement  that  a  customer's  consent 
under  such  rule  be  in  writing  and 
indicated  on  each  relevant  order;  and 

•  An  amendment  to  its  Rule  611  (the 
"Trading  Against  Rule"),  to  remove  the 
requfrement  that  a  customer's  consent 
under  such  rule  be  in  writing  and  given 
or  renewed  within  12  months  of  the 
transaction  at  issue. 

OneChicago  is  also  filing  herewith 
proposed  Rules  403,415,  419,  501,  601, 
602,  604,  612  and  613.  which  remain 
imchanged  bom  the  Rulebook  filed  with 
the  Commission  as  part  of  OneChicago's 
notice  registration  on  Form  1-N.^ 
OneChicago  Rule  515,  while  also 
referenced  in  Item  n.A.l.b  below,  is  not 
filed  in  this  proposed  rule  change 
because  it  was  the  subject  of  a  separate 
filing  by  OneChicago  on  Form  19b-4, 
and  was  approved  by  the  Commission 
on  November  7,  2002.'" 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

OneChicago  has  prepared  statements 
concerning  the  purpose  of,  and  statutory 
basis  for.  the  proposed  rules,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  These  statements  are  set  forth 
in  Sections  A.  B,  and  C  below. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Section  6(h)(3)  of  the  Act "  sets  forth 
a  number  of  requireihents  for  listing 
standards  applicable  to  security  futures 
products.  Among  other  things,  that 
Section  provides  that  such  listing 
standards  must  (i)  be  no  less  restrictive 
than  comparable  listing  standards  for 
options  traded  on  a  national  securities 


^  See  Securities  Exchange  Act  Release  No.  46669 
(October  16.  2002);  67  FR  65156  (October  23,  2002) 
(File  No.  10-133). 

'"See  Securities  Ej^hange  Act  Release  No.  46787 
(Norember  7,  2002);  67  FR  69059  (November  14. 
2002)  (SR-OC-2002-01) 

"  15  U.S.C  78flh)(3). 
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exchange  '-  and  (ii)  require  that  trading 
in  seturity  futures  products  not  be 
readily  susceptible  to  manipulation  of 
the  price  of  such  products  or  of  the 
underlying  securities  or  options  on  such 
seciuities.'^ 

a.  OneChicago  Listing  Standards 

According  to  OneChicago, 
C6mmission  staff  published  SLB  15, 
including  the  Sample  Listing  Standards 
(which  were  derived  from  typical  listing 
standards  used  by  exchanges  trading 
options  based  on  securities  or  security 
indices),  to  provide  guidance  as  to  how 
an  exchange  can  comply  with  the 
foregoing  requirements,  but  noted  that 
different  listing  standards  could  also  be 
consistent  with  the  Act. 

OneChicago  believes  that  the  Sample 
Listing  Standards,  as  modified  by  the 
order  relating  to  shares  of  exchange- 
traded  funds,  trust-Issued  receipts  and 
shares  of  registered  closed-end 
management  investment  companies, '■♦ 
constitute  a  useful  and  appropriate 
model  to  be  used  in  developing  initial 
listing  and  maintenance  standards  for 
secmity  futures  products.  The 
OneChicago  Listing  Standards  therefore 
generally  follow  the  Sample  Listing 
Standards  (as  so  modified),  subject  to 
the  additional  modifications  relating  to 
physically  settled  futures  based  on  NBIs 
described  under  Item  I.  above.  The 
additional  modifications  are  (i)  a 
function  of  OneChicago's  providing  for 
physical  settlement  of  futures  contracts 
based  on  NBIs,  and  accordingly,  are 
limited  in  application  to  such 
physically  settled  contracts,  and  (ii) 
designed  to  enhance  the  usefulness  and 
effectiveness  of  futures  on  NBIs  in 
connection  with  hedging,  arbitrage  and 
other  investment  strategies. 

Unlike  options  oq  .security  indices 
currently  listed  on  national  securities 
exchanges,  all  NBI  futures  to  be  listed 
on  OneChicago  are  expected  to  be 
physically  settled.  OneChicago  believes 
that  physical  settlement  will  effectively 
reduce  the  basis  risk  related  to  trading 
in  these  products  and  lead  to  tighter 
bid-ask  spreads,  thereby  limiting  the 
potential  for  market  manipulation. 
OneChicago  believes  that  its  decision  in 
favor  of  physical  settlement  therefore 
furthers  the  statutdty  objective  of 
avoiding  price  manipulation  of  security 
futures  products  and  their  underlying 
securities. i"*  Physical  settlement, 
however,  makes  it  impracticable  to  have 
NBIs  consisting  of  component  securities 
in  increments  that  are  smaller  than  100 


'n5U.s.c:.78f(h)(3)(c). 

"  15  U.S.C.  78f(h)(3)(H). 

'*  See  supra  note  7. 

'5 See  15  U.S.C.  78f(h)(3)(H). 


shares  or  receipts,  which  corresponds  to 
customary  increments  for  transactions 
in  the  markets  for  those  securities.  For 
this  reason,  roimding  is  a  necessary  step 
in  the  initial  index  composition  and  any 
subsequent  rebalancing. 

If  the  composition  of  NBIs  were 
subject  to  frequent  or  retroactive 
changes  as  a  result  of  index 
rebalancings,  OneChicago  believes  that 
NBI  futures  would  lose  their  potential  as 
particularly  useful  and  effective  tools  in 
the  implementation  of  hedging, 
arbitrage  and  other  investment 
strategies. 

The  Sample  Listing  Standards 
contemplate  at  least  quarterly 
rebalancings  of  equal  dollar-weighted 
indices.  The  OneChicago  Listing 
Standards  modify  this  requirement  by 
providing  that  an  approximately  equal 
dollar-weighted  NBI  underlying  a 
physically  settled  security  futures 
product  is  to  be  rebalanced  annually, 
but  only  if  the  aggregate  value  of  the 
security  position  with  the  highest  value 
is  two  or  more  times  greater  than  the 
aggregate  value  of  the  security  position 
with  the  lowest  value  in  the  index  for 
a  specified  time  period.  OneChicago 
believes  that  this  test  adequately 
balances  the  potential  adverse 
consequences  of  too  frequent  changes  in 
the  composition  of  any  NBI  with  the 
objective  that  an  NBI  should  be,  and 
remain,  representative  of  the  industry 
segment  to  which  it  relates.  OneChicago 
will  have  the  ability  to  rebalance  any 
NBI  on  an  interim  basis  should  this 
become  necessary  as  a  result  of 
exceptional  changes  in  the  relative 
values  of  the  component  securities.  As 
OneChicago  plans  to  list  only  contracts 
expiring  on  the  next  two  quarterly 
expiration  dates  (based  on  the  quarterly 
cycle  of  March,  June,  September  and 
December)  and  the  nearest  two  serial 
monthly  expiration  dates  that  are  not 
quarterly  expiration  dates,  OneChicago 
will  be  able  to  phase  in  contracts  based 
on  a  rebalanced  NBI,  and  thereby 
replace  contracts  with  open  interest 
based  on  the  previous  NBI  composition, 
within  a  short  period  of  time. 

OneChicago  believes  it  is  critical, 
however,  that  investors  with  open 
positions  in  contracts  based  on  a 
particular  NBI  be  able  to  rely  on  the 
number  of  shares  or  receipts  evidencing 
each  component  security  remaining 
unchanged  for  purposes  of  those 
contracts.  Accordingly,  the  OneChicago 
Listing  StandcU-ds  clarify  that 
outstanding  contracts  will  not  be 
affected  by  any  rebalancing. 

Unlike  the  Sample  Listing  Standards 
(and  the  listing  standards  for  options  on 
which  they  are  based),  exchange  rules 
and  other  requirements  applicable  to  a 


variety  of  financial  instruments  based 
on  "narrowly-based"  security  indices  or 
baskets  contemplate  modifications  to  a 
pure  equal  dollar-weighted  composition 
methodology  and/or  do  not  require 
automatic  periodic  rebalancings.  For 
example,  OneChicago  believes  that  the 
rules  of  the  American  Stock  Exchange 
("Amex")  for  portfolio  depositary 
receipts  i**  and  index  fund  shares  "' 
expressly  permit  a  "modified  equal- 
dollar  weighting  methodology"  and  do 
not  appear,  to  provide  for  rebalancing. 
Similarly,  no  rebalancing  is  required  for 
the  component  securities  represented  by 
any  series  of  trust-issued  receipts  traded 
on  Amex.'**  Further,  OneChicago  notes 
that  the  offering  documents  for  the 
"Holding  Company  Depositary  Receipts 
(HOLDRS)"  developed  by  Merrill  Lynch 
&  Co.,  Inc.,  another  exchange-listed 
instrument  designed  to  enable  investors 
to  indirectly  gain  exposure  to  equity 
securities  of  multiple  issuers  through  a 
single  investment,  specify  that  the 
underlying  trust  assets  will  not  change 
during  the  (indefinite)  term  of  the  trust 
unless  one  of  several  narrowly  defined 
"reconstitution  events"  occurs.  In  this 
connection,  OneChicago  notes  that 
single-security  futures  based  on  at  least 
some  of  the  aforementioned  instruments 
are  permissible  under  the  relief  granted 
by  the  Commission  and  the  CFTC  '  ^ 
with  respect  to  shares  of  exchange- 
traded  funds,  trust-issued  receipts  and 
shares  of  registered  closed-end 
management  investment  companies. 

The  contents  of  the  OneChicago 
Listing  Standards,  including  the 
approximately  equal  dollar-weighting 
methodology  described  above,  will  be 
publicly  available  and  fully  disclosed. 
Finally,  OneChicago  believes  that  it  is 
also  worth  noting  that,  despite  the 
differences  between  the  OneChicago 
Listing  Standards  and  the  Sample 
Listing  Standards,  hypothetical  indices 
following  one  or  the  other  methodology 
have  been  shown  to  be  highly 
correlated. 

b.  Section  6(h)(3)  Requirements 

Section  6(h)(3)  of  the  Act^"  contains 
detailed  requirements  for  listing 
standards  and  conditions  for  trading 
applicable  to  security  futures  products. 
Set  forth  below  is  a  summary  of  each 
such  requirement  or  condition,  followed 
by  a  brief  explanation  of  how 
OneChicago  will  comply  with  it, 


"•  See  Amex.Rule  1000,  in  particular  Commentary 
.03  thereto. 

"See  Amex  Rule  lOOOA.  in  particular 
Commentary  .02  thereto. 

•"See  Amex  Rule  1202.  in  particular  Commentary 
.01  thereto. 

'^ See  supra  note  7. 

^"ISU.S.C.-TSflhKS). 
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whether  by  particular  provisions  in  the 
OneChicago  Listing  Standards  or 
otherwise. 

Clause  (A)  of  Section  6(h)(3)  of  the 
Act  2'  requires  that  any  seciuity 
underlying  a  security  future  be 
registered  piu-suant  to  Section  12  of  the 
Act.22  This  requirement  is  addressed  by 
sections  I.A.(ii),  II.A.(i).  III.A.(ii)(b)  and 
IV.A.(ii)(a)  of  the  OneChicago  Listing 
Standards. 

Clause  (B)  of  Section  6(h)(3)  of  the 
Act  23  requires  that  a  market  on  which 
a  physically  settled  security  futures 
product  is  traded  have  arrangements  in 
place  with  a  registered  clearing  agency 
for  the  payment  and  delivery  of  the 
securities  underlying  the  security 
futures  product.  All  security  futures 
products  initially  proposed  to  be  traded 
on  OneChicago  will  be  physically 
settled.  OneChicago  has  entered  into 
arrangements  with  both  The  Options 
Clearing  Corporation  ("OCC")  and  the 
clearinghouse  of  the  Chicago  Mercantile 
Exchange  Inc.  ("CME"),  both  of  which 
are  registered  clearing  agencies,  relating 
to  the  clearing  of  security  futiues 
products.  By  virtue  of  the  CME 
clearinghouse  being  an  associated 
clearinghouse  of  OCC,  and  OCC  having 
in  place  arrangements  with  the  National 
Seciu-ities  Clearing  Corporation  for  the 
delivery  of  securities  imderlying 
physically  settled  security  futures 
products,  OneChicago  believes  that  the 
payment  and  delivery  of  the  seciu'ities 
underlying  OneChicago's  security 
futures  products  in  accordance  with  the 
statutory  requirements  should  be 
ensured. 

Clause  (C)  of  Section  6(h)(3)  of  the 
Act  ^*  provides  that  listing  standards  for 
security  futures  products  must  be  no 
less  restrictive  than  comparable  listing 
standards  for  options  traded  on  a 
national  securities  exchange  or  national 
securities  association  registered 
pursuant  to  Section  15A(a)  of  the  Act.^^ 
For  the  reasons  discussed  under  Item 
II.A.l.  above,  notwithstanding  specified 
differences  between  the  Sample  Listing 
Standards  and  the  OneChicago  Listing 
Standards,  OneChicago  believes  that  the 
latter  are  no  less  restrictive  than 
comparable  listing  standards  for 
exchange-traded  options. 

Clause  (D)  of  Section  6(h)(3)  of  the 
Act  2^  requires  that  each  security  future 
be  based  on  common  stock  or  such  other 
equity  securities  as  the  Commission  and 
the  CFTC  jointly  determine  appropriate. 


This  requirement  is  addressed  by 
sections  I.A(i),  in.A(ii)(c)  and  IV.A(ii)(b) 
of  the  OneChicago  Listing  Standards. 

Clause  (E)  of  Section  6(h)(3)  of  the 
Act  2^  requires  that  each  secxu-ity  futures 
product  be  cleared  by  a  clearing  agency 
that  has  in  place  provisions  for  linked 
and  coordinated  clearing  with  other 
clearing  agencies  that  clear  security 
futiu-es  products,  which  permits  the 
security  futures  product  to  be  purchased 
on  one  market  and  offset  on  another 
market  that  trades  such  product. 
OneChicago  notes  that  pursuant  to 
Section  6(h)(7)  of  the  Act.^a  the 
foregoing  requirement  is  deferred  until 
the  "compliance  date"  (as  defined 
therein).  OneChicago  expects  that  both 
OCC  and  the  CME  clearinghouse  will 
have  in  place  procedures  complying 
with  the  requirements  of  clause  (E)  after 
such  "compliance  date." 

Clause  (F)  of  Section  6(h)(3)  of  the 
Act  29  requires  that  only  a  broker  or 
dealer  subject  to  suitability  rules 
comparable  to  those  of  a  national 
securities  association  registered 
pursuant  to  Section  15A(a)  of  the  Act '° 
effect  transactions  in  a  security  futures 
product.  This  requirement  is  addressed 
by  the  Sales  Practice  Rule.  As  amended, 
the  Sales  Practice  Rule  requires  all 
seciuity  futures  intermediaries  entering 
into  transactions  on  OneChicago  to 
comply  with  the  applicable  sales 
practice  rules  firom  time  to  time 
promulgated  by  the  NFA  (in  the  case  of 
any  Clearing  Member,  Exchange 
Member  or  Access  Person  that  is 
registered  with  the  NFA)  or  the  NASD 
(in  the  case  of  any  other  Clearing 
Member,  Exchange  Member  or  Access 
Person),  both  of  which  are  national 
securities  associations. 

Clause  (G)  of  Section  6(h)(3)  of  the 
Act^'  requires  that  each  security  futiires 
product  be  subject  to  the  prohibition 
against  dual  trading  in  Section  4j  of  the 
CEA  32  and  the  rules  and  regulations 
thereunder  or  the  provisions  of  Section 
11(a)  of  the  Act  ^3  and  the  rules  and 
regulations  thereunder.  Security  futures 
intermediaries  trading  on  OneChicago 
will  be  subject  to  the  aforementioned 
statutory  and  regulatory  prohibitions 
against  dual  trading  by  virtue  of 
OneChicago  Rule  604  previously 
included  in  Exhibit  A-5  to 
OneChicago's  Form  1-N,  filed  with  the 
Commission  on  August  20,  2002,3* 
which  requires  such  intermediaries  to 


2'  15  U.S.C.  78flh)(3)(A). 
"  15  U.S.C.  781.    - 
"  15  U.S.C.  78f(h)(3)(B). 
"  15  U.S.C.  78f(h)(3)(C). 
"  15  U.S.C.  78o-3(a). 
« 15  U.S.C.  78f[h)(3)(D). 


"15  U.S.C.  78f(h)(3)(E). 
2«15  U.S.C.  78f(h)(7). 
2«15  U.S.C.  78f(h)(3)(F). 
™15  U.S.C.  78o-3(a). 
3'  15  U.S.C.  78f(h)(3)(G). 
«  7  U.S.C.  4j. 
"15  U.S.C.  78k(a). 
'*  See  supra  note  8. 


comply  with  all  applicable  law. 
OneChicago  Rules  610  through  613 
contain  customary  provisions  relating  to 
the  priority  of  customers'  orders,  trading 
against  customers'  orders,  withholding 
orders  and  disclosing  orders,  consistent 
with  Regulations  §§  155.2  through  155.4 
under  the  CEA. 35  The  amendments 
reflected  in  Rules  610  and  611  as  filed 
herewith  reflect  the  fact  that  the 
customer  consents  referred  to  therein 
are  not  generally  required  to  be  in 
writing  or  renewed.  OneChicago  notes, 
however,  that  the  prohibition  of  dual 
trading  in  security  futures  products  as 
set  forth  in  Regulation  §41.2736  adopted 
pursuant  to  Section  4j(a)  of  the  CEA  37 
by  its  terms  only  applies  to  a  contract 
market  operating  an  electronic  trading 
system  if  such  market  provides 
participants  with  a  time  or  place 
advantage  or  the  ability  to  override  a 
predetermined  algorithm.  Since  those 
conditions  do  not  exist  on  OneChicago, 
OneChicago  has  no  specific  rule 
prohibiting  dual  trading. 

Clause  (H)  of  Section  6(h)(3)  of  the 
Act  38  provides  that  trading  in  a  security 
futures  product  must  not  be  readily 
susceptible  to  manipulation  of  the  price 
of  such  security  futures  product,  nor  to 
causing  or  being  used  in  the 
manipulation  of  the  price  of  any 
underlying  seciuity,  option  on  such 
security,  or  option  on  a  group  or  index 
including  such  securities.  As  discussed 
in  Item  II.A.l.  above,  the  eligibility  and 
maintenance  criteria  for  security  futures 
products  contained  in  the  OneChicago 
Listing  Standards  have  been  designed  to 
ensure  that  the  products  that  will  be 
listed  on  OneChicago  and  the 
underlying  securities  will  not  be  readily 
susceptible  to  price  manipulation.  In 
addition,  Rule  603  in  the  OneChicago 
Rulebook,  as  amended  by  this  filing, 
prohibits  market  manipulation 
(including  generating  unnecessary 
volatility  or  creating  a  condition  where 
prices  do  not  or  will  not  reflect  fair 
market  values).  The  amendments 
reflected  in  Rule  603  as  filed  herewith 
were  designed  to  avoid  the  use  of  terms 
or  concepts  that  are  not  germane  to 
futures  markets.  OneChicago  Rules 
415(b)  and  419  implement  the 
requirements  contained  in  Rule  6h-l , 
under  the  Act  3^  relating  to  settlement 
and  regulatory  halts  with  respect  to 
security  futures  products. 


« 17  CFR  155.2-155.4. 
»17CFR  41.27. 
"7U.S.C.  4i(a). 
»15  U.S.C.  78f(h)(3)(H). 
M17CFR240.6h-l. 
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Clause  (I)  of  Section  6(!iK3)  of  the 
Act '"'  requires  that  procedures  be  in 
place  for  coordinated  surveillance 
among  the  market  on  which  a  security 
futures  product  is  traded,  any  market  on 
which  any  security  underlying  the 
security  futures  product  is  traded,  and 
other  markets  on  which  any  related 
security  is  traded  to  detect  manipulation 
and  insider  trading.  The  relevant 
provisions  are  OneChicago  Rules  601, 
602  and  603,  which  prohibit  fraudulent 
acts,  fictitious  transactions  and  market 
manipulation,  respectively.  OneChicago 
notes  that  it  is  an  affiliate  member  of  the 
Intermarket  Sur\'eillance  Group  ("ISO") 
and  has  executed  an  affiliate  agreement, 
an  agreement  to  share  market 
surveillance  and  regulator*'  information 
and  an  addendum  to  the  foregoing 
agreements  with  the  other  ISG  members. 
The  Information  Sharing  Rule  permits 
OneChicago  to  enter  into  agreements  for 
the  exchange  of  information  and  other 
forms  of  mutual  assistance  with 
domestic  or  foreign  self-regulatory 
organizations,  associations,  boards  of 
trade  and  their  respective  regulators.  To 
the  extent  permitted  by  any  such 
agreement,  OneChicago's  Chief 
Executive  Officer,  or  his  or  her  designee, 
will  be  authorized  to  provide 
information  to  any  such  organization, 
association,  board  of  trade  or  regulator 
that  is  a  party  to  an  information  sharing 
agreement.  Additional  provisions 
related  to  coordinated  surveillance  are 
contained  in  sections  I.A.(ix){a), 
lU.A(ii)(g)  and  IV.A(ii)(b)  of  die 
OneChicago  Listing  Standards. 

Clause  (I)  of  Section  6(h)(3)  of  the 
Acfi  requires  that  a  market  on  which 
a  security  futures  product  is  traded  have 
in  place  audit  trails  necessary  or 
appropriate  to  facilitate  the  coordinated 
surveillance  referred  to  in  the  preceding 
paragraph.  The  audit  trail  capability 
provided  by  CBOEdirect,  the  trade 
matching  engine  utilized  by 
OneChicago,  will  create  and  maintain 
an  electronic  transaction  history 
database  that  contains  information  with 
respect  to  all  orders,  whether  executed 
or  not,  and  resulting  transactions  on 
OneChicago.  This  applies  to  orders 
entered  through  CBOEdirect  terminals 
as  well  as  to  orders  routed  to 
CBOEdjrecf  Uuough  CME's  Globex® 
system.  The  information  recorded  with 
respect  to  each  order  includes:  time 
received  (by  CBOEdirect  or  Globex®), 
terms  of  the  order,  order  type, 
instrument  and  contract  month,  price, 
quantity,  accoiuit  type,  account 


«15U.S.C.  78f[h)(3)m. 
''  15  U.S.C.  78flh)(3)(J). 


designation,  user  code  and  clearing 
firm. 

OneChicago's  electronic  audit  trail 
will  consist  of  data  recorded  by 
CBOEdirect  and  Globex®,  and 
OneChicago  will  have  full  access  to  all 
such  data.  Information  logged  by 
CBOEdirect,  including  in  respect  of 
orders  received  through  CBOEdirect 
terminals,  will  be  archived  and 
provided  to  OneChicago  each  day. 
Orders  received  through  Globex®  will 
be  archived  and  maintained  at  CME. 
Together  these  data  sets  will  enable 
OneChicago  to  trace  each  order  back  to 
the  clearing  firm  by  or  through  which  it 
was  submitted.  If  any  question  or  issue 
arises  as  to  the  source  of  an  order  prior 
to  submission  by  or  through  a  clearing 
firm,  OneChicago  will  request  that  the 
clearing  firm  provide  an  electronic  or 
other  record  of  the  order. 

For  orders  that  cannot  be  immediately 
entered  into  either  Chicago  Board 
Options  Exchange,  Inc  ("CBOE")  or 
CME  systems,  and  therefore  will  not  be 
recorded  electronically  by  CBOEdirect 
and  Globex®  at  the  time  they  are 
placed,  OneChicago  Rule  403(b) 
requires  that  the  Clearing  Member  or,  if 
applicable,  the  Exchange  Member  or  the 
Access  Person  receiving  such  order 
must  prepare  an  order  form  in  a  non- 
alterable  written  medium,  which  must 
be  time-stamped  and  include  the 
account  designation,  date  and  other 
required  information  (i.e.,  order  terms, 
order  type,  instrument  and  contract 
month,  price  and  quantity).  Each  such 
form  must  be  retained  for  at  least  five 
years  from  the  time  it  is  prepared.  In 
addition,  OneChicago  Rule  501 
establishes  a  general  recordkeeping 
requirement  pursuant  to  which  each 
Clearing  Member,  Exchange  Member 
and  Access  Person  must  keep  all  books 
and  records  as  required  to  be  kept  by  it 
pursuant  to  the  CEA,  CFTC  regulations, 
the  Act,  regulations  under  the  Act  and 
the  Rules  of  OneChicago.  OneChicago 
Rule  501  also  requires  that  such  books 
and  records  be  made  available  to 
OneChicago  upon  request.  Current 
CFTC  regulations  require  books  and 
records  to  be  maintained  for  a  period  of 
five  years. 

Block  trades  will  be  entered  in 
CBOEdirect  by  OneChicago's  operations 
management  after  they  are  verbally 
reported  by  designated  individuals  at 
the  Clearing  Member  for  the  selling 
party.  At  the  time  of  each  such  verbal 
report,  a  trade  identification  number 
will  be  assigned  and  provided  to  the 
caller.  Both  the  buyer  and  the  seller  in 
each  trade  will  then  follow  up  the 
verbal  report  by  submitting  a  block  trade 
reporting  form  via  facsimile  or  email  to 
OneChicago.  Generally,  the  same 


procedures  apply  to  exchange  of  future 
for  physical  ("EFP")  transactions, 
except  that  no  verbal  report  is  required 
for  such  transactions.  Since  block  trades 
and  EFP  transactions  involve  orders  that 
cannot  be  immediately  entered  into 
either  CBOE's  or  CME's  systems,  the. 
Clearing  Members  or,  if  applicable. 
Exchange  Members  or  Access  Persons 
involved  must  comply  with  the 
procedures  specified  in  the  preceding 
paragraph. 

Clause  (K)  of  Section  6(h)(3)  of  the 
Acf*'^  requires  that  a  market  on  which 
a  security  futures  product  is  traded  have 
in  place  procedures  to  coordinate 
trading  halts  between  such  market  and 
any  market  on  which  emy  security 
underlying  the  security  futures  product 
is  traded  and  other  markets  on  which 
any  related  security  is  traded. 
OneChicago  Rule  419  provides  for 
trading  in  a  security  future  to  be  halted 
at  all  times  that  a  regulatory  halt  has 
been  instituted  for  the  relevant 
underlying  securityor  securities. 

Clause  (L)  of  Section  6(h)(3)  of  the 
Act  "^  requires  that  the  margin 
requirements  for  a  security  futures 
product  comply  with  the  regulations 
prescribed  pursuant  to  Section  7(c)(2)(B) 
of  the  Act.''*'  OneChicago  believes  that 
its  proposed  Rule  515  regarding 
customer  margin  is  consistent  with  the 
requirements  of  the  Act. '»'' 

For  the  reasons  described  above, 
OneChicago  submits  that  the 
OneChicago  Listing  Standards  and  the 
proposed  changes  to  the  Information 
Sharing  Rule,  the  Market  Manipulation 
Rule,  the  Sales  Practice  Rule,  the 
Trading  Ahead  Rule,  the  Trading 
Against  Rule  and  the  other  proposed 
OneChicago  rules  filed  herewith,  satisfy 
the  requirements  set  forth  in  Section 
6(h)(3)  of  the  AcfB 

2.  Statutory  Basis 

One  Chicago  has  filed  these  proposed 
rules  pursuant  to  Section  19(b)(7)  of  the 
Act."*"  OneChicago  believes  that  the 
OneChicago  Listing  Standards  are 
authorized  by,  and  consistent  with, 
Section  6(b)(5)'"'  of  the  Act  because  they 
are  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 


« 15  U.S.C.  78flh)(3)(K). 

■»3  15  U.S.C.  78f(h)(3)(L). 

•'•'15  U.S.C.  78g(c)(2)(B). 

"'■The  Commission  notes  that  OneChicago's  Rule 
515  regarding  customer  margin  was  approved  on 
November  7.  2002.  Securities  Exchange  Act  Release 
No.  46787  (November  7,  2002);  67  FR  69059 
(November  14.  2002)  (SR-OC-2002-01).  See  supra 
note  9. 

«i5  U.S.C.  78f(h)(3). 

"  15  U.S.C.  78s(b)(7). 

«»15  U.S.C.  78f(b)(5). 
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promote  just  and  equitable  principles  of 
trade. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OneChicago  does  not  believe  that  the 
OneChicago  Listing  Standards  will  have 
an  impact  on  competition  because  (i)  It 
can  be  expected  that  other  self- 
regulatory  organizations  that  will  list 
security  futures  products  will  adopt 
substantially  similar  listing  standards 
and  (ii)  any  concerns  about  possible 
anti-competitive  effects  should  be 
evaluated  in  light  of  the  standards 
applicable  to  other  financial 
instruments  based  on  "narrowly  based" 
security  indices  or  baskets,  which  are 
consistent  with  the  OneChicago  Listing 
Standards.  In  addition,  OneChicago 
does  not  believe  that  the  proposed 
amendment  to  the  Information  Sharing 
Rule  will  have  an  impact  on 
competition  because  such  amendment 
deals  with  procedural  aspects  of  sharing 
information  and  is  not  substantive; 
Similarly,  OneChicago  does  not  believe 
that  the  proposed  amendment  to  the 
Sales  Practice  Rule  will  have  an  impact 
on  competition  because  it  is  designed  to 
reflect  the  fact  that  members  of 
OneChicago  that  are  registered  with  the 
NFA  will  be  subject  to  the  sales  practice 
rules  of  such  organization  rather  than 
the  sales  practice  rules  of  the  NASD. 
Finally,  OneChicago  does  not  believe 
that  the  proposed  amendments  to  the 
Market  Manipulation  Rule,  the  Trading 
Ahead  Rule  or  the  Trading  Against  Rule 
or  the  other  proposed  rules  will  have  an 
impact  on  competition  because  such 
amendments  constitute  non-substantive 
changes  to  reflect  market  practice  in  the 
areas  to  which  they  relate. 

C;  Self-Regulatory  Organization 's 
Statement  on  Comments  on  Proposed 
Rules  Received  From  Members, 
Participants,  or  Others 

Comments  on  the  OneChicago  Listing 
Standards  have  not  been  solicited. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rules  and  Timing  for 
Commission  Action 

Pursuant  to  Section  19(b)(7)(B)  of  the 
Act,'*^  the  proposed  rule  change,  as  filed 
with  the  Commission  on  November  7, 
2002,  became  effective  on  November  8, 
2002.  Amendment  No.  1  to  the  proposed 
rule  change  became  effective  on 
December  11,  2002.  Within  60  days  of 
the  date  of  effectiveness  of  the  proposed 
rule  change,  the  Commission,  after 
consultation  with  the  CFTC,  may 
summarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 


rule  change  be  refiled  in  accordance 
with  the  provisions  of  Section  19(b)(1) 
oftheAct.50 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rules 
conflict  with  the  Act.  Persons  making 
written  submissions  should  file  nine 
copies  of  the  submission  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rules  that 
are  filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rules  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  these  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OneChicago. 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  internet 
Web  site  [http://www.sec.gov). 

All  submissions  should  refer  to  File 
No.  SR-OC-2002-04  and  should  be 
submitted  by  January  28,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  03-272  Filed  1-6-03;  8:45  am] 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47109;  File  No.  SR-Phlx- 
2002-78] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc.  To 
Increase  the  Transaction  Charge  for 
Off-Floor  Broker-Dealer  Orders 
Delivered  via  AUTOM  and  Executed  via 
AUTO-X 

December  30,  2002. 
Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  . 


("Act"),i  and  Rule  19b-42  thereunder, 
notice  is  hereby  given  that  on  December 
16,  2002,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Exchange"  or  "Phlx") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
increase  the  off-floor  broker-dealer 
equity  option  transaction  charge  from 
$.35  per  contract  to  $.45  per  contract  for 
orders  delivered  through  the  Phlx 
Automated  Options  Market  ("AUTOM") 
System,  and  automatically  executed  by 
the  Exchange's  Automatic  Execution 
System  ("AUTO-X").^  The  $.45  per 
contract  transaction  charge  applicable  to 
off-floor  broker-dealer  orders  entered  via 
AUTOM  and  executed  via  AUTO-X  will 
apply  to  transactions  in  equity  options 
only.*  The  option  transaction  charge 
applicable  to  off-floor  broker-dealer 
orders  not  executed  by  AUTO-X 
remains  at  $.35  per  contract.  The 
Exchange  intends  to  implement  this  fee 
on  transactions  settling  on  or  after 
January  2,  2003. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Exchange  has 


""IS  U.S.C.  78s(b)(7){B). 


50  15  U.S.C.  78s(b)(l). 

5'  17  CFR  200.30-3(a)(75). 


>  15  U.S.C;  78s(b)(1). 

M7CFR240.19b-4. 

'  AUTOM  is  the  Exchange's  electronic  order 
delivery,  routing,  execution  and  reporting  system, 
which  provides  for  the  automatic  entni  and  routing 
of  equity  option  and  index  option  orders  to  the 
Exchange  trading  floor.  Orders  delivered  through 
AUTOM  may  be  executed  manually,  or  certain 
■orders  are  eligible  for  AUTOM's  automatic 
execution  feature.  AUTO-X.  Equity  option  and 
index  option  specialists  are  required  by  the 
Exchange  to  participate  in  AUTOM  and  its  features 
and  enhancements.  Option  orders  entered  by 
Exchange  members  into  AUTOM  are  routed  to  the 
appropriate  specialist  unit  on  the  Exchange  trading 
floor.  .See  Exchange  Rule  1080. 

■•  This  fee  will  be  eligible  for  the  monthly  credit 
of  up  to  Si  .000  to  be  applied  against  certain  fees, 
dues,  charges  and  other  amounts  owe4  to  the 
Exchange  by  certain  members.  See  Securities 
Exchange  Act  Release  No.  44292  (May  11.  2001).  66 
FR  27715  (May  18.  2001)  (SR-Phlx-2001-49). 
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prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  raise  revenue  for  the 
Exchange  by  charging  a  $.45  transaction 
charge  for  off-floor  broker-dealer  orders 
that  are  delivered  via  AUTOM  and 
executed  automatically  via  AUTO-X. 

Currently,  the  Exchange  charges  a  fee 
of  $.35  per  contract  for  all  off-floor 
broker-dealer  transactions,  regardless  of 
how  such  an  order  is  executed.  The  $.35 
charge  will  continue  to  apply  to  off-floor 
broker-dealer  orders  not  executed  by 
AUTO-X. 

The  $.35  charge  for  non-AUTO-X 
transactions  and  the  $.45  charge  for 
AUTO-X  transactions  apply  to  members 
for  orders,  received  from  other  than  the 
floor  of  the  Exchange,  for  any  accoimt 
(i)  in  which  the  holder  of  beneficial 
interest  is  a  member  or  non-member 
broker-dealer  or  (ii)  in  which  the  holder 
of  beneficial  interest  is  a  person 
associated  with  or  employed  by  a 
member  or  non-member  broker-dealer. 
Accordingly,  an  order  for  the  accoimt  of 
an  Rot  entered  from  off-floor  would  be 
subject  to  one  of  the  two  charges. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  to  amend  its  schedule  of  dues, 
fees  and  charges  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4) 
of  the  Act  ^  in  particular,  in  that  it  is  an 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  Exchange 
members  relating  to  the  automatic 
execution  of  off-floor  broker-dealer 
orders. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  conunents  were  either 
solicited  or  received. 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  been  designated  as  a  fee  change 
pursuant  to  Section  19(b)(3)(A)(ii)  of  the 
Act '  and  Rule  19b-4(f)(2) »  thereunder. 
Accordingly,  the  proposal  will  take 
effect  upon  filing  with  the  Commission. 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Conwnission  may  sununarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
pmposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx. 

All  submissions  should  refer  to  File 
No.  SR-Phlx-2002-78  and  should  be 
submitted  by  January  28,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-270  Filed  1-6-03;  8:45  am] 

BILUNG  CODE  8010-01-P 
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'  15  U.S.C.  78(s)(b)(3)(AHii). 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

December  24,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  6,  2003 
to  be  assured  of  consideration. 

Internal  Revenue  Service 

OMB  Number:  1545-1681. ' 

Form  Number:  IRS  Form  A. 

Type  of  Review:  Extension. 

Title:  Qualifications  &  Availability 
Form.  ~ 

Description:  Form  A  is  used  by 
external  applicants  applying  for  clerical 
and  technical  positions  with  the 
Internal  Revenue  Service.  Applicants 
will  complete  information  relating  to 
their  address,  job  preference,  veteran's 
preference  and  a  series  of  occupational 
questions,  knowledge  and  skills  along 
with  background  information. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
90,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
45,000  hours. 

OMB  Number:  1545-1685. 

Regulation  Project  Number:  REG- 
103735-00  NPRM  and  Temporary. 

Type  of  Review:  Extension. 

Title:  Tax  Shelter  Disclosure 
Statements. 

Description:  The  regulations  provide 
guidance  on  the  filing  requirement 
under  section  6011  for  certain  corporate 
taxpayers  engaged  in  transactions 
producing  tax  savings  in  excess  of 
certain  dollar  thresholds. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour. 

Frequency  of  Response:  Annually. 
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Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1  hour. 

OMB  Number:  1545-1686. 

Regulation  Project  Number:  REG- 
103736-00  NPRM  and  Temporary. 

Type  of  Review:  Extension. 
.  Title:  Requirement  to  Maintain  List  of 
Investors  in  Potentially  Abusive  Tax 
Shelters. 

Description:  The  regulations  provide 
guidance  on  the  requirement  under 
section  6112  to  maintain  a  list  of 
investors  in  potentially  abusive  tax 
shelters. 

Respondents:  Business  or  other  for- 
profit,  individual  or  household. 

Estimated  Number  of  Recordkeepers: 
150. 

Estimated  Burden  Hours  Per 
Recordkeeper:  100  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  15,000  hours. 

OKW  Number:  1545-1687. 

Regulation  Project  Number:  REG- 
110311-98  NPRM  and  Temporary. 

Type  of  Review:  Extension. 

Title:  Corporate  Tax  Shelter 
Registration. 

Description:  The  regulations  provide 
the  guidance  required  to  activate  the 
registration  requirements  of  Internal 
Revenue  Code  (IRC)  section  6111  and 
penalty  provisions  of  IRC  section  6707 
for  confidential  corporate  tax  shelters 
described  in  IRC  section  6111(d). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  4. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03, 1111 
Constitution  Avenue,  NW,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  03-267  Filed  1-6-03;  8:45  am] 

BLUNG  CODE  4830-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
:  ;ives  notice  under  Public  Law  92-463 
Federal  Advisory  Committee  Act)  that 


the  Advisory  Committee  on  Women 
Veterans  will  meet  January  21-23,  200^, 
from  8:30  a.m.  to  5  p.m.  each  day.  The 
meeting  will  be  held  at  the  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW.,  Room  230,  Washington, 
DC.  The  meeting  is  open  to  the  public. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
regarding  the  needs  of  women  veterans 
with  respect  to  healthcare, 
rehabilitation,  compensation,  outreach, 
and  other  programs  and  activities 
administered  by  the  VA  designed  to 
meet  such  needs.  The  Committee  will 
make  recommendations  to  the  Secretary 
regarding  such  programs  and  activities. 

On  January  21,  the  agenda  topics  for 
this  meeting  will  include  briefings  and 
updates  on  the  Women  Veterans  Health 
Program,  the  National  Survey  of 
Veterans,  Board  of  Veterans  Appeals 
issues,  legislative  issues  affecting 
women  veterans,  community -based 
outpatients  clinics,  and  the  National 
Women  Veterans  Study.  On  January  22, 
the  Committee  will  be  briefed  on 
Committee  requirements,  compensation 
and  pension  benefits,  VA-funded 
research  on  women  veterans,  the  status 
of  the  VA  Homeless  Program  and  related 
issues  that  the  Committee  members  may 
choose  to  introduce.  On  January  23, 
discussions  will  include  briefings 
regarding  the  VA  Domiciliary  Programs 
and  the  8  Comprehensive  Women 
Veterans  Health  Centers.  The  Committee 
is  tentatively  scheduled  for  a  briefing  on 
Capitol  Hill  and  fi-om  the  Department  of 
Labor,  Veterans  Employment  and 
Training  Service. 

Any  member  of  the  public  wishing  to 
attend  should  contact  Ms.  Maryanne 
Carson,  at  the  Department  of  Veterans 
Affairs,  Center  for  Women  Veterans 
(OOW),  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  Ms.  Carson  may 
be  contacted  either  by  phone  at  (202) 
273-6193,  fax  at  (202)  273-7093  or  e- 
mail  at  OOW@mail.va.gov.  Interested 
persons  may  attend,  appear  before,  or 
file  statements  with  the  Committee. 
Statements,  if  in  written  form,  may  be 
filed  before  the  meeting,  or  within  10 
days  after  the  meeting. 

Dated:  December  23,  2002. 

By  Direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc.  03-258  Filed  1-6-03;  8:45  am) 
BILUNG  CODE  8320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Allowance  for  Private  Purchase  of  an 
Outer  Burial  Receptacle  in  Lieu  of  a 
Government-Furnished  Graveliner  for 
a  Grave  in  a  VA  National  Cemetery 

agency:  Department  of  Veterans  Affairs. 
action:  Notice. 

SUMMARY:  Public  Law  104-275  was 
enacted  on  October  9,  1996.  It  allowed 
the  Department  of  Veterans  Affairs  (VA) 
to  provide  a  monetary  allowance 
towards  the  private  purchase  of  an  outer 
biuial  receptacle  for  use  in  a  VA 
national  cemetery.  Under  VA  regulation 
(38  CFR  1.629),  the  allowance  is  equal 
to  the  average  cost  of  Govermnent- 
fumished  graveliners  minus  any 
administrative  costs  to  VA.  The  law 
continues  to  provide  a  veteran's" 
survivors  with  the  option  of  selecting  a 
Government-furnished  graveliner  for 
use  in  a  VA  national  cemetery  where 
such  use  is  authorized. 

The  pvirpose  of  this  Notice  is  to  notify 
interested  parties  of  the  average  cost  of 
Government-furnished  graveliners, 
administrative  costs  that  relate  to 
processing  a  claim,  and  the  amount  of 
the  allowance  payable  for  qualifying 
interments  that  occiu  during  calendar 
year  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Barber,  Program  Analyst, 
Legislation  and  Regulatory  Division 
(402B3),  National  Cemetery 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  Telephone: 
202-273-5183  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  Under  38 
U.S.C.  501(a)  and  Pub.  L.  104-275, 
Section  213,  VA  may  provide  a 
monetary  allowance  for  the  private 
purchase  of  an  outer  burial  receptacle 
for  use  in  a  VA  national  cemetery  where 
its  use  is  authorized.  The  allowance  for 
qualified  interments  that  occur  during 
calendar  year  2003  is  the  average  cost  of 
Government-furnished  graveliners  in 
fiscal  year  2002,  less  the  administrative 
costs  inciured  by  VA  in  processing  and 
paying  the  allowance  in  lieu  of  the 
Government-furnished  graveliner. 
The  average  cost  of  Government- 
furnished  graveliners  iS  determined  by 
taking  VA's  total  cost  during  a  fiscal 
year  for  single-depth  graveliners  that 
were  procured  for  placement  at  the  time 
of  interment  and  dividing  it  by  the  total 
number  of  such  graveliners  procured  by 
VA  during  that  fiscal  year.  The 
calculation  excludes  both  graveliners 
procured  and  pre-placed  in  gravesites  as 
part  of  cemetery  gfavesite  development 
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projects  and  all  double-depth 
graveliners.  Using  this  method  of 
computation,  the  average  cost  was 
determined  to  be  $162.90  for  fiscal  year 
2002. 

The  administrative  costs  inciured  by 
VA  consist  of  those  costs  that  relate  to 


calendar  year  2003,  therefore,  is 
$153.15. 


processing  and  paying  an  allowance  in 

lieu  of  the  Government-furnished 

graveliner.  These  costs  have  been  Approved:  December  26,  2002. 

determined  to  be  $9.75  for  calendar  year  Anthony  J.  Principi, 

2003.  Secretary  of  Veterans  Affairs. 

The  net  allowance  payable  for  [FR  Doc.  03-217  Filed  1-6-03;  8:45  am] 

qualifying  interments  occurring  during  bilung  code  832o-oi-i» 
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this  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewfiere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Admlnstration 
[A-201-827] 

Notice  of  Rnal  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Certain  l^rge  Diameter 
Cart>on  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  from  Mexico 

Correction 

In  notice  doeument  02-33134 
beginning  on  page  81  in  the  issue  of 


Thursday,  January  2,  2003,  make  the 
following  correction: 

On  page  81,  in  the  third  column,  in 
the  EFFECTIVE  DATE  section,  in  the  first 
and  second  lines,  "(Insert  date  of 
publication  in  the  Federal  Register]." 
should  read,  "January  2,  2003". 

(PR  Doc.  C2-33134  Filed  1-6-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9,  710 'and  723 
[OPPT-2002-O054;  FRL-6767-4] 
RIN  207a-AC61 

TSCA  Inventory  Update  Rule 
Amendments 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


summary:  EPA  is  promulgating 
amendments  to  the  Toxic  Substances 
Control  Act  (TSCA)  section  8(a) 
Inventory  Update  Rule  (lUR).  The  lUR 
currently  requires  manufacturers 
(including  importers)  of  certain 
chemical  substances  on  the  TSCA 
Chemical  Substances  Inventory  to  report 
data  on  each  chemical's  current 
production  volume,  site-limited  status, 
and  plant  site  information  every  4  years. 
Through  these  lUR  amendments  (lURA), 
EPA  is  requiring  the  reporting  of 
additional  data  for  certain  chemicals  to 
assist  EPA  and  others  in  screening 
potential  exposures  and  risks  resulting 
from  industrial  chemical  operations  and 
commercial  and  consumer  uses  of  TSCA 
chemical  substances.  EPA  is  also 
modifying  the  lUR  reporting  and 
recordkeeping  requirements,  removing 
one  reporting  exemption  and  creating 
others,  and  modifying  its  procedures  for 
making  Confidential  Business 
.  Information  claims.  EPA  is  also  making 
certain  non-substantive  technical 
corrections. 

DATES:  This  final  rule  is  effective 
February  6,  2003.  For  purposes  of 
judicial  review,  this  rule  shall  be 
promulgated  at  1  p.m.  eastern  daylight/ 
standard  time  on  January  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7401M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460; 
telephone  number:  (202)  564-8170;  e- 
mail  address:  TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Susan  Sharkey,  Project  Manager, 
Economics,  Exposure  and  Technology 
Division  (7406M),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  ^JW.,  Washington,  DC  20460; 
telephone  number:  (202)  564-8789;  e- 
mail  address:  sharkey.susan@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  manufacture  (defined  by  statute  to 
include  import)  chemical  substances 
currently  subject  to  reporting  under  the 
Inventory  Update  Rule  (lUR)  at  40  CFR 
part  710  or  if  you  manufacture  inorganic 
chemical  substances.  Any  use  of  the 
term  "manufacture"  in  this  document 
will  encompass  "import,"  unless 
otherwise  stated.  In  the  past,  persons 
that  only  are  processors  of  chemical 
substances  have  not  been  required  to 
comply  with  the  requirements  of  40  CFR 
part  710.  These  amendments  do  not 
change  the  status  of  processors  under 
the  regulations  at  40  CFR  part  710. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 

Chemical  manufacturers  and 
importers  currently  subject  to  lUR 
reporting,  and  chemical  manufacturers 
and  importers  of  inorganic  chemical 
substances  (NAICS  codes  325,  32411). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  determining  whether  this 
action  applies  to  certain  entities.  To 
determine  whether  you  or  your  business 
is  affected  by  this  action,  you  should 
carefully  examine  the  applicability 
provisions  in  §  710.48  in  the  regulatory 
text.  If  you  have  any  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
contact  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  or  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPPT-2002- 
0054.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center,  Rm.  Bl02-Reading  Room,  EPA 


West,  1301  Constitution  Ave.,  NW.. 
Washington.  DC.  The  EPA  Docket 
Center  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  EPA  Docket  Center 
Reading  Room  telephone  number  is 
(202)  566-1744  and  the  telephone 
number  for  the  OPPT  Docket,  which  is 
located  in  EPA  Docket  Center,  is  (202) 
566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA's  electronic 
public  docket  and  comment  system, 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  http://www.epa.gov/edocket/  to  view 
public  comments,  access  the  index 
listing  of  the  contents  of  the  official 
public  docket,  and  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.I.  Once  in  the 
system,  select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 


II.  Background 

A.  What  Action  is  the  Agency  Taking? 

1.  Substantive  changes  to  the  CFR. 
EPA  is  promulgating  amendments  to  the 
lUR  (lURA)  which  were  proposed  on    . 
August  26,  1999  (64  FR  46772)  (FRL- 
6097-4),  taking  into  consideration 
comments  received  on  the  proposal.  The 
amendments  to  the  lUR  that  are 
contained  in  this  final  rule,  as  well  as 
the  inventory  update  provisions  of  40 
CFR  part  710  that  are  unchanged  by 
these  amendments,  appear  in  a  new 
subpart  C  to  40  CFR  part  710.  The 
inventory  update  provisions  that  apply 
to  the  2O02  update  remain  unchanged 
although  the  Agency  has  added  subpart 
headings  in  order  to  distinguish  the 
provisions  that  apply  to  the  2002  update 
(i.e..  the  existing  lUR)  and  the  new  and 
revised  provisions  promulgated  in  this 
rule.  The  following  is  a  brief  listing  of 
the  primary  changes  to  the  lUR,  which 
do  not  affect  the  regulations  in  place  for 
lUR  reporting  in  2002.  These  changes 
are  described  in  more  detail  in  this 
document,  along  with  a  summary  of  the 
comments  received  and  the  Agency's 
summary  response  to  those  coimnents. 

First,  EPA  is  amending  the  existing 
lUR  regulations,  40  CFR  710.28  and 
710.32.  which  appear  in  the  new 
subpart  C  as  §§  710.48  and  710.52.  to 
raise  the  production  volume  basic 
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reporting  threshold  from  the  current 
10,000  pounds  (lbs.)  per  year  to  25,000 
lbs.  per  year,  and  to  add  a  new  larger- 
volume  reporting  threshold  of  300,000 
lbs.  per  year  for  the  reporting  of 
processing  and  use  information. 

Second,  EPA  is  amending  40  CFR 
710.32,  which  appears  in  the  new 
subpart  C  as  §  710.52,  to  add  exposure- 
related  information  to  the  existing 
reporting  requirements  for  chemical 
substances  covered  by  the  lUR. 
Specifically,  the  Agency  is  requiring 
that  manufacturers  subject  to  the 
amended  rule  ("submitters")  report,  in 
ranges:  (1)  The  number  of  workers 
reasonably  likely  to  be  exposed  to  the 
chemical  substance  at  the  site  of 
manufacture;  (2)  the  physical  form(s)  in 
which  the  chemical  substance  is  sent 
off-site;  (3)  the  percentage  of  total 
reported  production  volume  associated 
with  each  physical  form;  and  (4)  the 
maximum  concentration  of  the  chemical 
substance  at  the  time  it  leaves  the 
submitter's  manufactiuing  site  or,  if  the 
chemical  substance  is  site-limited,  the 
maximum  concentration  at  the  time  it  is 
reacted  on-site  to  produce  a  different 
chemical  substance. 

Third,  EPA  is  amending  40  CFR 
710.32,  which  appears  in  the  new 
subpart  C  as  §  710.52,  to  require 
chemical  manufacturers  of  chemical 
substances  with  production  volumes  of 
300,000  lbs.  or  greater  to  report  certain 
exposure-related  information 
concerning  the  processing  and  use  of 
each  reportable  chemical  substance  that 
is  conducted  at  sites  that  receive  the 
reportable  chemical  substance  fi'om  the 
submitter  site  directly  or  indirectly 
(whether  the  recipient  site(s)  are 
controlled  by  the  submitter  site  or  not) 
(including  through  a  broker/distributor, 
ftom  a  customer  of  the  submitter,  etc.). 
Specifically,  manufacturers  of  these 
larger-production  volume  cheAical 
substances  will  be  required  to  report,  to 
the  extent  the  information  is  readily 
obt£iinable: 

•  The  type  of  industrial  processing 
or  use  operation(s)  at  each  site, 
including  downstream  sites. 

•  The  five-digit  NAICS  codes  that 
best  describe  the  industrial  activities 
during  the  processing  or  use  operation. 

•  The  industrial  mnction  of  each 
chemical  substance  during  the 
processing  or  use  operation,  for  each 
NAICS  code  reported. 

•  The  percentages  of  the  submitter's 
production  voliune  used  in  each 
industrial  function  category. 

•  The  number  of  sites  where  the 
various  processing  or  use  operations 
occur. 

•  The  number  of  workers  reasonably 
likely  to  be  exposed  to  the  chemical 


substance  in  each  processing  or  use 
operation. 

•  The  categories  of  commercial  and 
consumer  uses  of  the  reportable 
chemical  substance. 

•  An  indication  of  the  presence  of 
the  reportable  chemical  substance  in  or 
6n  consumer  products  intended  for  use 
by  children. 

•  The  percentages  of  the  submitter's 
production  voliune  associated  with  each 
commercial  and  consumer  product 
category. 

•  The  maximum  concentration  of 
the  reportable  chemical  substance  in 
each  commercial  and  consiuner  product 
category. 

Fourth,  EPA  is  revoking  the  cxurent 
full  exemption  from  lUR  reporting  at  40 
CFR  710.26(a)  for  inorganic  chemical 
substances,  and  is  phasing  in  reporting 
for  these  substances,  which  appears  in 
the  new  subpart  C  as  §  710.46(b)(3).  For 
the  first  submission  period  follov^ng 
promulgation  of  JURA  (i.e.,  the  2006 
submission  period),  EPA  is  requiring 
partial  reporting  for  these  substances 
(i.e.,  inorganic  chemical  substances  will 
not  be  subject  to  the  reporting  of 
processing  and  use  information).  In 
subsequent  submission  periods, 
manufacturers  of  an  inorganic  substance 
will  be  subject  to  full  reporting  (i.e., 
including  the  processing  and  use 
information  reporting  requirements),  to 
the  extent  that  they  manufactiu-e  at  least 
300,000  lbs.  of  the  substance  at  a  site 
during  a  given  reporting  year. 

Fifth,  EPA  is  amending  40  CFR 
710.26,  which  appears  in  the  new 
subpart  C  as  §  710.46(b)(1),  to  create  a 
partial  reporting  exemption  for  certain 
chemical  substances  termed  "petroleum 
process  streams"  for  purposes  of 
reporting  under  the  lURA  (i.e.,  these 
chemical  substances  are  not  subject  to 
the  reporting  of  processing  and  use 
information). 

Sixth.  EPA  is  providing,  in  40  CFR 
710.46(b)(2),  a  partial  exemption  for 
specific  chemical  substances  (i.e.,  these 
chemical  substances  are  not  subject  to 
the  reporting  of  processing  and  use 
information)  where  EPA  has  identified 
that  there  is  a  low  current  interest  in  the 
lURA  processing  and  use  information 
related  to  the  chemical.  EPA  has 
identified  a  fist  of  chemicals  that  are 
covered  by  this  partial  exemption,  and 
provides  a  process  for  revising  this  list 
over  time  because  interest  in  the  lURA 
processing  and  use  information  for  a 
particular  chemical  can  change. 

Seventh,  EPA  is  amending  40  CFR 
710.26,  which  appears  in  the  new 
subpart  C  as  §  710.46(a)(4),  to  provide  a 
full  exemption  from  lUR  reporting  for 
certain  forms  of  natural  gas. 


Eighth,  EPA  is  amending  40  CFR 
710.32,  which  appears  in  the  new 
subpart  C  as  §  710.52,  to  require  the 
reporting  of  more  specific  information 
to  assist  in  the  accurate  identification  of 
plant  sites  reporting  under  lUR. 

Ninth,  EPA  is  amending  40  CFR 
710.28.  710.32,  and  710.33,  which 
appear  in  the  new  subpart  C  as 
§§  710.48,  710.52,  and  710.53,  to  change 
the  period  for  which  reporting  is 
required  from  a  corporate  fiscal  year  to 
a  calendar  year  basis. 

Tenth,  EPA  is  amending  40  CFR 
710.32,  which  appears  in  the  new 
subpart  C  as  §  710.52,  to  allow 
submitters  to  claim  their  production 
voliune  range  as  CBI,  in  addition  to  the 
existing  requirement  that  submitters 
report  a  specific  production  volume 
number  and  the  CBI  status  of  that 
specific  number.  Under  the  lURA,  some 
submitters  may  choose  to  assert  a 
confidentiality  claim  for  specific 
production  volume  information  while 
releasing  the  more  general  production 
volume  range  as  public  information. 

Eleventh,  EPA  is  amending  40  CFR 
710.38,  which  appears  in  the  new 
subpart  C  as  §  710.58,  to  require     • 
substantiation  of  plant  site  . 
confidentiality  claims  at  the  time  such 
claims  are  made  in  lUR  submissions  to 
EPA  (i.e.,  "upfront  substantiation"),  in  a 
manner  similar  to  the  upfront 
substantiation  of  chemical  identity, 
which  will  continue  to  be  required 
under  40  CFR  710.38,  which  appears  in 
the  new  subpart  C  as  §  710.58.  

Finally,  EPA  is  amending  40  CFR 
710.37,  which  appears  in  the  new 
subpart  C  as  §  710.57,  to  extend  thfe 
records  retention  period  from  4  years  to 
5  years. 

2.  Technical  changes  to  the  CFR.  The 
amendments  that  are  contained  in  this 
final  rule,  as  well  as  the  parts  of  40  CFR 
part  710  that  are  unchanged  by  these   . 
amendments,  are  codified  in  a  new 
subpart  C  in  40  CFR  part  710.  Because 
promulgation  of  lURA  will  overlap  a 
current  lUR  reporting  cycle,  EPA  must 
maintain  the  existing  lUR  provisions  in 
40  CFR  part  710  in  effect  throughout  the 
2002  submission  period  for  the  existing 
lUR.  Submitters  filing  lUR  reports  in 
2002  must  follow  the  regulations 
currently  contained  in  40  CFR  part  710, 
which  will  now  appear  under  the  new 
heading  as  subpart  B.  On  January  1. 
2003,  the  regulations  in  this  final  rule 
that  are  promulgated  in  subpart  C  of  40 
CFR  part  710  will  become  effective  for 
use  by  submitters  filing  lURA  reports  in 
2006  and  beyond.  (See  §  710.1(b)  of  the 
regulatory  text)  Since  the  Agency  has 
duplicated  in  subpart  C  those  provisions 
from  subpart  B  (i.e.,  the  existing  part 
710)  that  are  unchanged  by  these 
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amendments,  once  the  current  reporting 
cycle  is  complete,  subpart  B  will  no 
longer  be  applicable  and  the  Agency 
will  issue  a  technical  amendment  to 
remove  it  from  the  CFR.  The  creation  of 
subparts  in  40  CFR  part  710  does  not 
make  any  substantive  changes  other 
than  those  that  have  been  presented  in 
this  final  rule. 

Although  there  are  no  substantive 
changes  to  the  provisions  from  existing 
40  CFR  part  710  that  have  been 
incorporated  into  the  new  subpart  C,  the 
Agency  has  made  minor  technical 
corrections  to  those  provisions,  as  well 
as  technical  changes  to  the  existing 
provisions  that  now  appear  in  subpart 
A.  Specifically,  the  Agency  is  correcting 
several  typographical  errors  that  appear 
in  the  existing  40  CFR  part  710,  and  is 
making  other  minor  non-substantive 
edits  to  that  text.  These  technical 
corrections  include  the  following.  (Note 
wherever  a  change  is  being  made  to  a 
new  regulatory  text  provision,  a 
regulatory  text  citation  to  the 
corresponding  existing  40  CFR  part  710 
provision  is  provided  in  parentheses, 
e.g.,  §710.59  (§710.39).  This 
parenthesized  citation  is  provided  in 
order  to  identify  where  the  new 
regulatory  text  originated.) 

In  accordance  with  plain  language 
principles,  EPA  has  substituted  "will" 
or  "must"  for  "shall."  These  three  terms 
are  considered  to  be  equivalent,  and 
delineate  requirements  to  be  followed  or 
met.  Corrections  were  made  in  the 
following  sections:  §  710.1(d) 
(§  710.1(c)):  §  710.3(a)  (§  710.2(a)); 
§  710.3(b)  (§  710.2(b));  §  710.3(c) 
(§  710.2(c));  §  710.3(d)  in  the  definition 
for  "Administrator"  (§  710.2(e)); 
§  710.3(d)  in  the  definition  for  "site" 
(§  710.2(w));  §  710.3(d)  in  the  note 
following  the  definition  for  "small 
quantities  for  research  and 
development"  (§  710.2(y));  and 
§  710.4(b)(2)  (§  710.4(b)(2)). 

EPA  has  corrected  some  punctuation 
and  spelling  errors:  commas  were  added 
in  §  710.1(a)  (§  710.1(a)).  in  §  710.3(d)  in 
the  definition  for  "distribute  in 
commerce"  (§  710.2(j))  and  in  the 
definition  for  "small  quantities  for 
research  and  development"  and  in  the 
note  following  the  same  definition 
(§  710. 2(y));  commas  were  removed  in 
the  definition  for  "distribute  in 
commerce"  (§  710.2(j))  and  in  the  note 
following  the  definition  for  "distribute 
in  commerce"  (§  710.2(y));  in  §  710.3(d) 
"Process  'for  commercial  piuposes"' 
was  substituted  for  "Process  for 
'commercial  purposes"'  in  the 
definition  for  "Process  'for  commercial 
purposes'"  (  §  710.2{u));  in  §  710.3(d) 
"juridical"  was  substituted  for 
"jiuidicial"  in  the  definition  for 


"person"  (§710.2(s))  and  "appropriate" 
was  substituted  for  "appropriated"  in 
the  definition  for  "technically  qualified 
person"  (§  710.2(aa)(2));  in  §  710.4(d)(2) 
"premanufacture"  was  substituted  for 
"premanufacturing"  (§  710.4(d)(2));  and 
in  §  710.4(d)(5)  "photographic  films" 
was  substituted  for  "photographic, 
films"  (§  710.4(d)(5)). 

EPA  has  made  certain  additional  non- 
substantive changes.  In  §  710.3(d),  EPA 
substituted  "1,000  lbs.  (454  kg)"  for 
"1,000  pounds"  in  the  note  following 
the  definition  for  "small  quantities  for 
research  and  development"  (§  710.2(y)). 
EPA  has  substituted  "his/her"  for  "his" 
in  sections  where  the  word  "his"  was 
used:  in  two  instances  in  §  710.3(d)  in 
the  definition  for  "Administrator" 
(§  710.2(e));  in  §  710.3(d)  in  the 
definition  for  importer  (§  710.2(1)(2)); 
and  in  §  710.3(d)  in  the  definition  for 
"technically  qualified  person" 
(§  710.2(aa)"). 

EPA  has  made  certain  additional  non- 
substantive changes  and  updated 
information  submission  information  in 
§  710.59  by  substituting  "Availability  of 
reporting  form  cuid  instructions"  for 
"How  do  I  submit  the  required 
information  for  the  1998  reporting 
cycle?"  (§  710.39);  in  §  710.59(a)  by 
substituting  "http://Mrww.epa.gov/oppt/ 
iur"  for  "http://www.epa.gov/opptintr/ 
iur98"  and  by  removing  "or  Fax-on- 
Demand  by  using  a  faxphone  to  call 
(202)  401-0527  and  selecting  item 
5119"  as  Fax-on-Demand  is  no  longer 
available  (§  710.39(a));  in  §  710.59(b)  by 
substituting  "Guidance  for  completing 
the  reporting  form  and  preparing  an 
electronic  (magnetic  media)  report  will 
be  made  available  prior  to  each 
submission  period."  for  the  existing 
paragraph  after  the  heading 
(§  710.39(b));  in  §  710.59(c)  by 
substituting  "will  send"  for  "is  mailing" 
and  "reporting  package  (consisting  of  a 
copy  of  Form  U  and  a  copy  of  the 
reporting  instructions)  to  those 
submitters  that  reported  in  the  IUR 
submission  period  that  occurred 
immediately  prior  to  the  current 
submission  period."  for  "reporting 
package  to  those  companies  that 
reported  in  1994.  "  (§  710.39(c));  in 
§  710.59(c)(1),  EPA  substituted  "By 
telephone"  for  "By  phone"  and 
removed  "or  TDD  202-554-0551"  as  the 
TDD  niunber  is  no  longer  available 
(§  710.39(c)(1));  in  §  710.59(c)(2),  EPA 
substituted  "TSCA-Hotline@epa.gov" 
for  "TSCA-Hotline@epamail.epa.gov" 
{§  710.39(c)(2));  and  in  §  710.59(c)  and    ^ 
(d)  EPA  substituted  "7408M"  for 
"7408."  "OPPT  Document  Control 
Officer  (DCO)"  for  "Document  Control 
Officer,"  and  "Enviromnental  Protection 
Agency"  for  "U.S.  Environmental 


Protection  Agency"  (§  710.39(c)(3));  and 
by  adding  §  710.59(c)(4)  to  state  that  the 
reporting  form  and  instructions  will 
additionally  be  available  via  the 
Internet. 

EPA  has  also  made  minor  technical 
corrections  to  the  existing  provisions  in 
§  710.39  that  now  appear  in  subpart  B. 
EPA  removed  "for  the  1998  reporting 
cycle"  fi-om  the  section  heading  to 
clarify  that  the  section  applies  to  the 
ciurent  reporting  cycle.  In  §  710.39(a), 
EPA  replaced  the  website  address  with 
the  ciurent  address,  www.epa.gov/oppt/ 
iiu-/iur02/index.htm,  and  removed  the 
Fax-on-Demand  information,  which  is 
no  longer  available,  hi  §  710.39(c)(1), 
EPA  removed  the  TDD  number,  which 
is  no  longer  available.  The  Agency 
corrected  dates  and  addresses  in 
§  710.39(c).  (c)(3),  and  (d)  by  replacing 
"1994"  with  "1998,"  "Mail  Code  7408" 
with  "Mail  Code  7408M."  and  inserting 
"OPPT"  before  "Document  Control 
Officer." 

EPA  made  minor  revisions  to  clarify 
the  meaning  of  certain  provisions.  In 
§  710.1(a)  "and  recordkeeping"  was 
inserted  after  "governing  reporting," 
"(TSCA)"  was  inserted  after  "(15  U.S.C. 
2607(a)),"  and  "and  keeping  current" 
was  inserted  after  "pvupose  of 
compiling"  (§  710.1(a));  in  §  710.1(d), 
the  note  following  the  paragraph  was 
added  to  the  end  of  the  paragraph  and 
"Note:  As  a  matter  of  traditional  Agency 
policy,"  was  removed  (§  710.1(b));  in 
§  710.52(c)(1)  "submitter"  was 
substituted  for  "respondent"  and  "as 
described  in  §  710.59"  for  "from  EPA  at  " 
the  address  set  forth  in  §  710.39" 
(§  710.32(c)(1));  in  §  710.52(c)3(ii) 
"indicating,  for  each  reportable 
chemical  substance  at  each  site."  was 
substituted  for  "for  each  substance  for 
which  information  is  being  submitted 
indicating"  and  added  ".or  both 
manufactured  in  the  United  States  and 
imported  in  the  United  States" 
(§  710.32(c)(5));  in  §  710.52(c)(3)(iii) 
"designation  indicating,  for  each 
reportable  chemical  substance  at  each 
site,"  was  substituted  for  "statement  for 
each  substance  for  which  information  is 
being  submitted  indicating" 
(§  710.32(c)(6));  in  §§  710.45  and 
710.55(a)  "submission  period"  was 
substituted  for  "reporting  period" 
(§§  710.25  and  710.35(a));  in  §  710.48 
"section"  was  substituted  for  "§  710.28" 
(§  710.28);  in  §  710.48(b)  "paragraphs  (a) 
and  (b)"  were  deleted  (§  710.28(c));  in 
§  710.52(c)(3)(iv)  "reportable"  was 
substituted  for  "subject"  (§  710.32(c)(7)); 
in  §  710.58(b)  "Chemical  identity."  was 
added  as  a  section  header  to  more 
clearly  identify  the  topic  of  the  sectioii, 
and  "The  following  steps  must  be  taken 
to  assert"  was  substituted  for  "To 


Federal  Register / Vol.  68,  No.  4 /Tuesday,  January  7,  2003 /Rules  and  Regulations 


851 


assert,"  and  "reportable"  was 
substituted  for  "specific"  (§  710.38(c)(b) 
and  (c));  in  §  710.58(b)(1)  "submitter" 
was  substituted  for  "person" 
(§  710.38(c)(1));  in  §  710.58(b)(l){i) 
"subpart"  was  substituted  for  "part" 
(§  710.58(c)(l)(i));  in  §  710.58(b){l)(vi) 
substituted  "have  been  taken"  for  "have 
you  taken"  and  "the"  for  "this" 
(§  710.38{c)(l){vi));  in  §  710.58(c)(2) 
"listed  in  paragraph  (c)(1)  of  this 
section"  was  added  for  clarification 
purposes,  "submitter"  was  substituted 
for  "person"  and  "clearly  identify  the 
information  that  is  claimed  confidential 
by  marking  the  specific  information  on 
each  page  with  a  label  such  as 
'confidential  business  information,' 
'proprietary,'  or  'trade  secret.'"  was  * 
substituted  for  "mark  that  information 
as  'trade  secret,'  'confidential,'  or  other 
appropriate  designation." 
(§  710.38(c)(2));  and  in  §  710.58(d)  "is 
indicated  on  the  reporting  form"  was 
substituted  for  "accompanies 
information  at  the  time  it  is"  and 
"confidentiality  claim  substantiation" 
was  substituted  for  "substantiation" 
{§  710.38(d)). 

EPA  replaced  "manufactined  or 
imported"  with  "manufactured 
(including  imported)"  to  provide 
consistency  and  clarification.  EPA  made 
this  change  in:  §  710.52(c)(3)(iv) 
(S  710.32(c)(7));  §  710.58(c)(l)(v) 
(§  710.38(c)(l)(v));  §  710.58(c)(l)(vi) 
(§  710.38(c)(l)(vi));  §  710.58(c)(l)(vii) 
(§  710.38(c)(l)(vii));  §  710.58(c)(l)(viii) 
(§  710.38(c)(lKviii));  §  710.58(c){l)(x) 
(§  710.38(c)(l)(x));  and  §  710.48 
(§710.28). 

EPA  moved  three  definitions  that 
currently  appear  in  §  710.2  to  §  710.23, 
to  clarify  that  they  apply  to  the  existing 
lUR.  In  §  710.3(d),  three  changes  were 
made  in  recognition  that  the  definitions 
are  no  longer  separated  into  sections, 
but  are  contained  within  paragraph  (d): 
in  the  §  710.3(d)  definition  for 
"Commerce,"  "paragraph  (1)  of  this 
definition"  was  substituted  for 
"paragraph  (1)  of  this  section" 
(§  710.2(i)),  and  in  the  §  710.3(d) 
definition  for  "Technically  qualified 
individual,"  "this  paragraph"  was 
substituted  for  "paragraph  (aa)(3)  of  this 
section"  and  "paragraph  (1)  of  this 
definition"  was  substituted  for 
"paragraph  (aa)(l)  of  this  section" 
(§710.2(aa)(3)). 

Section  553  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C. 
553(b)(B),  provides  that,  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  promulgate  a 
rule  without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 


has  determined  that  there  is  good  cause 
for  making  these  minor  regulatory 
changes  in  this  final  rule  without  prior 
notice  and  opportvmity  for  comment 
because  these  minor  corrections  are 
non-substantive  and  do  not  affect  the 
meaning  or  legal  effect  of  the  provisions 
affected,  which  remains  the  same  as  it 
was  when  the  provision  appeared  in  40 
CFR  part  710.  Thus,  notice  and  public 
procedure  are  unnecessary  for  these 
minor  changes  to  the  existing  or  new 
provisions  in  40  CFR  part  710.  EPA 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B). 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

EPA  is  required  under  TSCA  section 
8(b),  15  U.S.C.  2607(b).  to  compile  and 
keep  ciurent  an  inventory  of  chemical 
substances  in  commerce.  This  inventory 
is  known  as  the  TSCA  Chemical 
Substances  Inventory  (the  TSCA 
Inventory).  In  1977,  EPA  promulgated  a 
rule  (42  FR  64572.  December  23.  1977) 
under  TSCA  section  8(a).  15  U.S.C. 
2607(a).  to  compile  an  inventory  of 
chemical  substances  in  commerce  at 
that  time.  In  1986.  EPA  promulgated  the 
initial  lUR  at  40  CFR  part  710  (51  FR 
21447,  June  12,  1986),  also  under  TSCA 
section  8(a).  to  facilitate  the  periodic 
updating  of  the  TSCA  Inventory  and  to 
support  activities  associated  with  the 
implementation  of  TSCA. 

TSCA  section  8(a)(1)  authorizes  the 
EPA  Administrator  to  promulgate  rules 
under  which  manufacturers  and 
processors  of  chemical  substances  and 
mixtures  (referred  to  hereinafter  as 
"chemical  substances")  must  maintain 
such  records  and  submit  such 
information  as  the  Administrator  may 
reasonably  require.  Under  TSCA  section 
8(a).  the  Agency  may  collect 
information  associated  with  chemical 
substances  to  the  extent  that  it  is  known 
to  or  reasonably  ascertainable  by  the 
submitter.  TSCA  section  8(a)  gives  EPA 
broad  discretion  in  determining  the 
information  for  which  reporting  can  be 
required.  Some  of  the  types  of 
information  which  can  be  required 
under  TSCA  section  8(a)(2)  include: 
Categories  of  use  for  each  chemical 
substance;  estimates  of  the  amount 
manufactiu«d  or  processed  for  each 
category  of  use;  a  description  of  the 
byproducts  resulting  from  the 
manufacture,  processing,  use,  or 
disposal  of  each  chemical  substance;  an 
estimate  of  the  number  of  individuals 
exposed  in  their  places  of  employment; 
and  the  duration  of  such  exposure. 

TSCA  section  8(a)  generally  excludes 
small  manufacturers  and  processors  of 
chemical  substances  from  the  reporting 
requirements  established  in  TSCA 


section  8(a).  However,  EPA  is 
authorized  by  TSCA  section  8(a)(3)  to 
require  TSCA  section  8(a)  reporting 
from  small  manufacturers  and 
processors  with  respect  to  any  chemical 
substance  that  is  the  subject  of  a  rule 
proposed  or  promulgated  under  TSCA 
section  4,  5(b)(4),  or  6,  or  that  is  the 
subject  of  an  order  under  TSCA  section 
5(e),  or  that  is  the  subject  of  relief  that 
has  been  granted  pinsuant  to  a  civil 
action  imder  TSCA  section  5  or  7.  The 
standard  for  determining  whether  an 
entity  qualifies  as  a  "small 
manufacturer"  for  purposes  of  40  CFR 
710.29,  and  for  40  CFR  part  710 
generally,  is  defined  in  40  CFR  704.3. 
Processors  are  not  currently  subject  t» 
the  regulations  at  40  CFR  part  710. 

This  document  promulgates  the  lURA 
as  subpart  C  in  40  CFR  part  710,  which 
includes  provisions  copied  from  the 
existing  lUR  regulations  in  40  CFR  part 
710  that  are  not  substantively  changed 
as  a  part  of  this  rulemaking,  and  the 
new  lURA  provisions  in  this  final  rule. 
Failiue  to  comply  fully  with  any 
provision  of  this  final  rule  will  be  a 
violation  of  TSCA  section  1 5  and  will 
subject  the  violator  to  the  penalties  of 
TSCA  sections  16  and  17. 

C.  What  is  the  Inventory  Update  Rule 
(lUR)? 

The  lUR  requires  U.S.  manufacturers 
of  organic  chemicals  to  report  to  EPA 
every  4  years  the  identity  of  chemical 
substances  manufactured  annually 
during  the  reporting  .year  in  quantities 
of  10,000  lbs.  or  more  at  each  plant  site 
they  own  or  control.  The  current  lUR 
generally  excludes  several  categories  of 
substances  from  its  reporting 
requirements,  i.e.,  polymers,  inorganic 
substances,  microorganisms,  and 
naturally  occurring  chemical 
substances.  Plant  sites  subject  to  the 
rule  are  currently  required  to  report 
information  such  as  company  name, 
plant  site  location,  plant  site  Dun  and 
Bradstreet  number(s),  identity  of  the 
reportable  chemical  substance,  and 
production  volume  of  each  reportable 
chemical  substance.  Data  were  reported 
to  EPA  under  the  lUR  in  1986, 1990. 
1994,  and  1998.  and  a  collection  is 
occurring  in  2002. 

The  data  reported  under  lUR  are  used 
to  update  the  information  maintained 
on  the  TSCA  Inventory,  which  ia  a 
listing  of  chemical  substances  in 
commerce.  EPA  uses  the  TSCA 
Inventory  and  data  reported  under  the 
lUR  to  support  many  TSCA-related 
activities  and  to  provide  overall  support 
for  a  number  of  EPA  and  other  Federal 
health,  safety,  and  environmental 
protection  activities  (See  Unit  lI.E.  for 
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further  explanation  of  some  of  these 
activities). 

D.  Why  is  EPA  amending  the  lUR? 

EPA  is  amending  the  lUR  for  three 
primary  reasons:  (1)  To  tailor  the 
chemical  substance  reporting 
requirements  to  more  closely  match  the 
Agency's  information  needs;  (2)  to 
obtain  new  and  updated  information 
relating  to  potential  exposures  to  a 
subset  of  chemical  substances  listed  on 
the  TSCA  Inventory;  and  (3)  to  improve 
the  utility  of  the  information  reported. 
These  amendments  will  enhance  the 
information  collected  through  the  lUR, 
improve  the  scope  of  chemicals  covered 
by  the  rule,  and  improve  CBI  claims, 
thereby  accomplishing  these  three  goals. 

These  goals  are  supported  by  the 
policy  in  section  2(b)(1)  of  TSCA.  that 
"adequate  data  should  be  developed 
with  respect  to  the  effect  of  chemical 
substances  and  mixtures  on  health  and 
the  environment  and  that  the 
development  of  such  data  should  be  the 
responsibility  of  those  who  manufacture 
and  those  who  process  such  chemical 
substances  and  mixtures."  The  data 
currently  available  to  EPA  Eire  generally 
inadequate  for  risk  screening  purposes. 
TSCA  section  8(a)(2)  authorizes  EPA  to 
require  manufacturers  and  processors  of 
chemical  substances  to  report  a  wide 
variety  of  data,  including  exposure- 
related  information  which  will  be 
reported  for  certain  chemical  substances 
under  lURA.  These  amendments  remove 
certain  reporting  requirements  and  add 
others  to  focus  reporting  under  the  lUR 
on  that  information  which  is  most 
needed  by  EPA  and  other  Federal 
agencies  for  screening,  assessing,  and 
managing  risk.  Additionally,  the 
availability  of  these  data  will  enhance 
public  awareness  of  basic  information 
about  chemical  substances. 

Any  evaluation  of  potential  "risk"  is 
generally  based  on  a  combination  of 
hazard  information  and  exposure 
information.  EPA  relies  on  risk 
screening  to  indicate  which  chemical 
substances  pose  a  potential  risk  to 
human  health  or  the  environment,  and 
thus  warranto  more  detailed,  resource 
intensive  analysis.  The  EPA  Science 
Advisory  Board's  report  "Reducing 
Risk:  Setting  Priorities  and  Strategies  for 
Environmental  Protection"  (Ref.  1)  and 
the  National  Academy  of  Public 
Administration's  report  "Setting 
Priorities,  Getting  Results,  A  New 
Direction  for  EPA"  (Ref.  2)  recognize 
that  EPA's  ability  to  use  risk  screening 
to  set  priorities  and  allocate  its  limited 
resources  has  been  significantly 
impeded  by  a  lack  of  exposure  data.  The 
manufacturing,  processing,  and  use  of 
chemicals  on  the  TSCA  Inventory  result 


in  a  wide  array  of  exposure  scenarios. 
The  exposure-related  data  included  in 
lURA  will  greatly  improve  EPA's  ability 
to  conduct  risk  screening  to  identify  - 
chemical  substances  that  could  pose  an 
unreasonable  risk  to  human  health  or  to 
the  environment,  or  that  otherwise 
warrant  further  investigation. 

E.  What  are  EPA's  TSCA-Related 
Chemical  Screening  and  Assessment 
Activities? 

TSCA  authorizes  EPA  to  gather 
chemical  hazard  and  exposure  data,  as 
well  as  related  information  such  as 
production  volume,  to  determine 
whether  a  chemical  may  pose  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  The  Agency 
is  able  to  institute  risk  management 
actions  when  necessary  to  mitigate  or 
avoid  unreasonable  risk.  Important 
elements  in  a  successful  chemical  risk 
management  program  include 
identifying  the  chemical  substances, 
manufacturing  sites,  and  exposure 
scenarios  of  greatest  potential  concern, 
and  using  that  information  to  set 
priorities  for  more  detailed  risk 
assessment,  further  research,  advisory 
notices,  or  other  appropriate  actions.  To 
help  fulfdl  its  TSCA  responsibilities, 
EPA  has  established  the  lUR  and  other 
regulations  to  collect  information  on 
commercial  chemicals. 

The  TSCA  Inventory  currently 
includes  more  than  76,000  chemical 
substances.  Approximately  8,900  of 
these  chemical  substances  are  non- 
polymer,  organic  chemical  substances 
manufactured  at  at  least  one  site  in 
quantities  of  10,000  lbs.  or  more  per 
year,  as  reported  under  the  1998  lUR 
data  collection.  EPA  estimates  that 
lURA  will  continue  to  collect 
information  on  approximately  8,900 
chemical  substances.  However,  the  set 
of  substances  that  will  be  reported 
imder  lURA  will  be  somewhat  different 
than  the  set  of  substances  that  was 
reported  under  the  previous  lUR 
collections  primarily  because  of  two 
changes:  Raising  the  basic  reporting 
threshold  (see  Unit  II.F.2.)  and  adding 
reporting  on  the  manufacture  of 
inorganic  chemical  substances  (see  Unit 
lI.F.l.a.).  Data  collected  under  lURA 
will  enable  EPA  to  more  effectively 
conduct  initial  risk  screening  on  a 
subset  of  the  chemical  substances 
within  its  piuview,  as  described  in  the 
remciining  part  of  this  section  and  in 
Unit  III. A.  1. 

EPA  conducted  tiered  risk  evaluations 
of  chemical  substances  even  prior  to  the 
enactment  of  TSCA  in  1976.  A  tiered 
approach  allows  EPA  to  sort  through 
many  chemicals,  focus  on  those 
chemical  substances  of  greatest  concern, 


and  take  appropriate  actions.  The 
Agency  is  thus  able  to  optimize 
resources  while  limiting  overall 
regulatory  burdens.  The  essential  steps 
of  the  tiered  risk  evaluation  generally 
include:  An  initial  evaluation 
(sometimes  preceded  by  a  prescreen  of 
candidate  chemicals);  basic  risk 
management  decisions  resulting  from 
the  initial  screening;  more  detailed  risk 
assessment  when  appropriate;  and 
resulting  risk  management  actions,  such 
as  regulatory  or  voluntary  efforts  to 
reduce  risk.  Each  of  these  steps  is  only 
as  effective  as  the  available  data  inputs- 
-if  little  data  exist  to  inform  the  process, 
each  step  suffers  as  a  result. 

Exposure-related  information 
collected  through  the  lURA  will  inform 
the  initial  risk  screening  step.  Initial  risk 
screening  is  conducted  using  readily 
accessible  information  from  the 
scientific  literature,  as  well  as  other  data 
readily  available  to  the  Agency,  such  as 
those  provided  by  manufacturers  and 
processors.  This  information  set  often  is 
incomplete  or  of  insufficient  quality  to 
allow  the  Agency  to  reach  definitive 
conclusions  about  the  set  of  chemicals 
under  review,  but  may  be  sufficient  to 
decide  which  chemicals  appear  to 
warrant  further  evaluation,  or 
conversely,  appear  to  be  low  priority 
and  therefore  do  not  currently  warrant 
further  review.  These  initial  reviews  are 
often  more  qualitative  than  quantitative. 
Also,  continual  updates  to  these  data, 
such  as  the  recurring  reporting  of 
exposure-related  data  under  lURA,  will 
ensure  that  the  most  serious  concerns 
will  be  addressed  even  as  chemical 
quantities  and  exposure  potentials 
change  between  submission  periods. 
The  effectiveness  of  risk  screening, 
risk  assessment,  and  risk  management  is 
dependent  upon  the  quality  as  well  as 
the  availability  of  both  hazard  and 
exposure  information.  While  past 
approaches  to  priority  setting  have 
emphasized  relative  chemical  hazards 
and  used  production  voliune  as  a  simple 
surrogate  for  exposure,  EPA  must 
increase  its  emphasis  on  the  exposure 
component  of  risk  screening  and 
assessment.  EPA  no  longer  believes  that 
reporting  under  the  current  lUR  is 
adequate  for  these  piuposes.  The  lURA 
will  provide  EPA  with  data  that  will 
more  accvuately  and  realistically  gauge 
potential  exposures.  The  exposure- 
related  information  reported  under 
lURA  will  be  used  in  combination  with 
hazard  information  developed  under 
TSCA  section  4  test  rules  and 
enforceable  consent  agreements/orders, 
through  voluntary  efforts  such  as  the 
High  Production  Voliune  (HPV) 
Challenge  Program  (see  www.epa.gov/ 
opptintr/chenulk/volchall.htm),  and 
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other  sources.  These  more  current  and 
complete  data  from  the  lURA  will  allow 
the  Agency  and  others  to  screen  and 
prioritize  chemicals  based  on  potential 
risk  more  effectively  than  it  is  currently 
able  to  do. 

Although  the  inherent  hazard 
associated  with  a  chemical  substance 
will  generally  remain  the  same  over 
time,  exposure  of  workers  and  affected 
populations  can  change  significantly.  If 
the  amount  of  a  chemical  substance 
produced  increases  significantly, 
releases  to  the  environment  and  human 
exposures  would  also  be  expected  to 
increase.  Conversely,  if  the  amount 
produced  remains  constant, 
environmental  releases  and  hiunan 
eoq)osures  may  decline  as  engineering 
controls  are  added  and  pollution 
prevention  practices  are  impleinented. 
Although  the  hazard  associated  with  a 
chemical  generally  remains  constant, 
the  risk  associated  with  the 
manufacturing,  processing,  and  use  of  a 
chemical  substance  will  change  as 
exposure  increases  or  changes.  The 
Agency  needs  to  be  able  to  identify 
changes  in  exposures  as  well  as  specific 
exposure  scenarios,  making  it  important 
to  collect  exposure  data  on  a  regular 
basis.  Chemicals  that  present  low 
hazard  may  still  pose  a  risk  if  they  are 
produced  in  large  amounts  and  have 
high  exposure  potential,  are  released 
into  the  environment  at  high  voliunes 
and/or  concentrations,  or  involve 
exposures  to  particularly  sensitive 
subpopulations. 

A  voluntary  effort  called  the  Use  and 
Exposure  Information  Project  (UEIP) 
demonstrated  that  useful  screening  level 
exposure  information  is  available  to  and 
can  be  reported  by  industry.  The  UEIP 
was  a  cooperative  effort  begun  in  the  fall 
of  1992  between  government  and 
industry  in  recognition  of  the 
difficulties  encountered  in  obtaining 
accurate  and  up-to-date  exposure 
information  on  HPV  TSCA  chemicals. 
Participants  included  EPA,  the 
Chemical  Manufacturers  Association 
(CMA)  (now  the  American  Chemistry 
Council,  or  ACC),  the  Chemical 
Specialty  Manufact\u«rs  Association 
(CSMA),  the  Synthetic  Organic 
Chemical  Manufacturers  Association 
(SOCMA),  and  the  American  Petroleiun 
histitute  (API)  (Ref.  3).  Data  collected  by 
EPA  under  the  UEIP  were  similar  to 
those  now  being  required  imder  lURA, 
and  included  the  following:  Production 
volume,  site  location,  percentage  of 
production  volume  for  a  given  use, 
enviromnental  releases,  niunber  of 
workers,  worker  activities,  monitoring 
data,  and  industrial  and  consumer  uses. 
EPA's  experience  with  UEIP  has  shown 
that  the  types  of  data  requested  by  the 


UEIP  are  available  from  industry  and 
can  be  used  to  prepare  screening  level 
exposure  assessments. 

The  UEIP,  however,  provided  one- 
time reporting  of  information  by  a 
subset  of  the  manufacturers  of  a  small 
number  of  selected  HPV  chemicals. 
Given  these  efforts,  the  limitations  of 
the  data  available  from  past  and  ciurent 
information  collections  that  are 
described  in  detail  in  the  proposal  for 
these  amendments  (64  FR  46772,  • 
August  26, 1999),  and  the  amount  of 
time  it  would  otherwise  take  to  acquire 
screening  level  exposure  data  for  the 
chemical  substances  on  the  TSCA 
Inventory,  it  is  appropriate  t<»  develop  a 
more  systematic  and  broadly  applied 
approach  to  the  prioritization  process. 
The  Agency  is  doing  this  by  requiring 
that  certain  basic  exposure-related 
information  be  reported  under  this 
amended  rule  instead  of  collecting  the 
information  through  a  one-time 
voluntary  program. 

F.  What  Are  the  Requirements  oflURA? 

The  regulatory  text  of  this  document 
describes  the  specific  lURA  reporting 
requirements.  EPA  is  also  developing  a 
guidance  document  with  specific 
reporting  instructions,  and  intends  to 
conduct  workshops  to  help  potential 
lURA  submitters  become  familiar  with 
the  revised  reporting  form  (Form  U)  and 
amended  reporting  requirements.  A 
draft  version  of  the  revised  Form  U  is 
available  in  the  docket,  and  EPA  intends 
to  develop  an  electronic  version  of  the 
revised  Form  U.  EPA  will  seek 
additional  feedback  on  the  revised 
form's  structure,  format,  and  layout 
before  finalizing  it  for  use  in  2006. 
Submitters  should  note  that  the 
information  in  §  710.52(c)(1)  and  (c)(2) 
of  the  regulatory  text  (Part  I  of  the 
revised  Form  U)  need  only  be  reported 
once  per  reporting  cycle  for  each 
submitter  site  manufactiuing  25,000  lbs. 
or  more  of  a  reportable  chemical,  while 
the  information  in  §  710.52(c)(3)  and 
(c)(4)  of  the  regulatory  text  (Parts  II  and 
ni  of  the  revised  Form  U,  respectively) 
will  be  reported  for  each  reportable 
chemical  at  a  reporting  site,  depending 
upon  the  chemical's  production  volume. 

1.  What  are  the  changes  to  the 
chemical  substances  covered  by  lUB? — 
a.  Inorganic  chemical  substances.  EPA 
is  requiring  partial  reporting  for 
inorganic  chemical  substances  for 
reporting  year  2005  information 
submitted  to  EPA  during  the  2006 
submission  period,  and  full  reporting 
for  inorganic  chemical  substances  in 
subsequent  submission  periods  (see 
§  710.46(b)(3)  of  the  regulatory  text). 
Partial  reporting  means  that  the 
submitter  must  report  the  information 


described  in  §  710.52(c)(1).  (c)(2),  and 
(c)(3).  as  well  as  §710.58  of  the 
regulatory  text,  as  applicable  (i.e.,  Parts 
I  and  n  of  revised  Form  U.).  Full 
reporting  means  that  the  submitter  must 
additionally  report  the  processing  and 
use  information  as  described  in 
§  710.52(c)(4)  of  the  regulatory  text  (i.e., 
all  parts  of  revised  Form  U). 

EPA  intends  to  screen  potential  risks 
associated  with  inorganic  chemical 
substances  to  set  priorities  for  testing, 
more  detailed  risk  assessment  and 
potential  risk  management.  The 
phasing-in  of  inorganic  chemical    , 
reporting  provides  manufacturers  of 
these  chemicals  with  the  opportunity  to 
familiarize  themselves  with  lUR 
reporting  while  providing  EPA  and . 
others  with  needed  basic  manufactiuing 
information  on  inorganic  chemicals. 
Future  fuU  reporting  of  exposure-related 
information  will  provide  EPA  and 
others  with  needed  additional 
information  for  those  inorganic 
chemicals  with  production  voliunes  of 
300,000  lbs.  or  more  at  a  site.  See  Unit 
m.A.l.  for  a  discussion  of  the 
importance  of  this  exposure-related 
information  to  EPA  and  others  for  both 
organic  and  inorganic  chemicals.  Unit 
m.C.l.a.  contains  a  discussion  specific 
to  inorganic  chemicals.  The  basic 
impetus  for  collecting  information  on 
organic  chemicals  also  holds  for 
inorganic  chemicals. 

b.  Petroleum  process  streams.  EPA  is 
exempting  certain  chemical  substances, 
termed  "petroleum  process  streams"  for 
purposes  of  lURA,  from  reporting  the 
processing  and  use  data  contained  in 
the  regulatory  text  at  §  710.52(c)(4).  For 
purposes  of  this  rule,  the  petroleum 
process  streams  included  in  the 
exemption  are  the  multi-component 
complex  chemical  substances  listed  by 
Chemical  Abstracts  Service  (CAS) 
Registry  Number  in  the  regulatory  text 
at  §  710.46(b)(1).  This  fist  of  chemical 
substances  was  derived  from  the  1983 
publication  of  the  API  entitled 
"Petroleum  Process  Stream  Terms 
Included  in  the  Chemical  Substances 
Inventory  Under  the  Toxic  Substances 
Control  Act  (TSCA)"  (Ref.  4).  Chemical 
substances  listed  in  the  API  document 
consisting  of  a  single  component 
chemical,  except  for  water,  will  not  be 
considered  petroleum  process  streams 
for  lURA  reporting  purposes.  Water 
(CAS  number  7732-18-5)  is  partially 
exempt  from  lURA  reporting  under  the 
petroleum  process  stream  exemption. 

The  basis  for  this  exemption  is  not 
because  these  streams  are  of  known  low 
toxicity.  EPA  beUeves  that  the 
chemicals  termed  "petroleum  process 
streams"  for  purposes  of  lURA  are  often 
toxicologically  active.  However,  these 
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chemicals  are  frequently  processed  at 
the  site  where  they  are  produced  in 
vessels  which  are  designed  to  minimize 
losses  and,  coincidentally,  the  potential 
for  releases  and  exposure.  In  many 
cases,  the  flammable  nature  of  these 
products  requires  that  they  also  be 
transported,  processed,  and  stored  in 
well  controlled  vessels.  For  these 
reasons,  EPA  believes  worker  exposiu'e 
to  the  chemicals  termed  "petroleum 
process  streams"  for  purposes  of  lURA 
is  diminished  and  thus  full  lURA 
exposiu^-related  reporting  is  not 
warranted  at  this  time.  Partial  lURA 
reporting  includes  site  location  and 
production  volume  information  which 
have  important  uses  by  EPA  and  others 
apart  from  gauging  exposures  and  risk 
screening.  EPA  may  take  action  to 
revoke  this  exemption  if  circumstances 
warrant. 

In  the  final  rule,  EPA  is  making 
selected  changes  to  the  partial 
exemption  list  of  petroleum  process 
stream  chemicals  published  in  the 
proposed  rule.  Certain  chemicals  are 
being  added  to  the  list  because  they 
were  inadvertently  left  off  the  proposed 
list  covered  by  the  exemption.  These 
multi-component  chemicals,  all  of 
which  are  listed  in  the  1983  API 
publication  (Ref.  4),  include  the 
following  chemical  substances  (CAS 
numbers):  8052-41-3,  64742-21-8, 
64742-26-3,  64742-94-5,  68476-32-4, 
68515-29-7,  68783-12-0,  68918-98-9, 
68919-  15-3,  68953-80-0,  and  70693- 
06-0. 

In  the  final  rule,  EPA  is  also  removing 
a  nimiber  of  chemicals  from  the 
petroleum  process  stream  partial 
exemption  list  published  in  the 
proposed  rule.  These  chemicals  fall  into 
three  groups: 

(1)  Certain  chemicals  that  are  already 
part  of  the  broader  natural  gas  or 
polymer  exemptions.  Those  already 
exempted  under  the  natural  gas 
exemption  are:  8006-14-2,  8006-61-9, 
64741-48-6, 68410-63-9,  68425-31-0, 
and  68919-39-1.  Additionally,  an 
incorrect  CAS  number  68425-31-1  was 
corrected  to  read  68425-31-0,  which, 
again,  has  been  removed  from  the 
partial  exemption  because  it  is  already 
fully  exempt  from  lUR  reporting  under 
the  natural  gas  exemption.  Chemicals 
removed  because  they  are  already  fully 
exempt  under  the  polymer  exemption 
are:  64741-71-5,  64741-72-6,  67891- 
77-4, 67891-78-5,  68131-77-1,  68131- 
79-3, 68131-80-6,  68131-81-7,  68131- 
83-9,  68131-99-7,  68132-00-3,  68410- 
01-5,  68410-10-6,  68410-13-9,  68410- 
14-0, 68410-16-2,  68410-59-3,  68425- 
27-4,  68425-28-5,  68476-87-9, 68477- 
37-2, 68477-43-0,  68477-45-2,  68477- 
46-3,  68477-50-9,  68477-51-0, 68477- 


52-1,  68478-07-9.  68478-09-1,  68527- 
24-2,  68527-25-3,  68783-10-8, 68783- 
11-9,  and  68955-30-6. 

(2)  Single  component  chemicals, 
except  for  water,  should  not  have  been 
included  in  the  petroleum  process 
strecuns  partial  exemption.  As  stated  in 
the  proposed  rule,  the  exemption  was 
intended  to  include  only  certain  multi- 
component  chemicals  derived  from  the 
1983  API  publication  (Ref.  4).  As  a 
result,  the  following  single-component 
chemicals  have  been  removed  from  the 
petroleiun  process  streams  partial 
exemption  list  as  proposed:  8007-45-2 
and  10024-97-2. 

(3)  Certain  chemicals  that  are  not 
included  on  the  TSCA  Inventory  and 
therefore  are  not  cvurently  reportable 
under  lUR  have  also  been  removed  from 
the  exemption  list:  64741-93-1,  64741- 
94-2,  64742-00-  3,  64742-02-5,  64742- 
17-2,  64742-66-1.  64742-74-1, 64742- 
84-3,  and  64754-96-7. 

In  this  final  rule,  EPA  is  also  making 
some  additional  corrections  to  the 
petroleum  process  streams  partial 
exemption  list  published  in  the 
proposed  rule. 

(1)  Incorrect  CAS  numbers  for  certain 
chemicals  were  provided  in  the 
proposed  rule.  These  CAS  nvunbers 
were  incorrect  because  of  typographical 
errors  in  the  proposed  rule.  The  correct 
CAS  numbers  (incorrect  CAS  numbers 
are  in  parentheses)  are  as  follows:  8006- 
20-0  (8006-20-2),  64742-18-3  (64742- 
18-2),  64742-20-7  (64742-20-3), 
68187-60-0  (68187-60-9),  68459-78-9 
(68459-79-8),  68S1 3-14-4  (68514-14- 
4),  68513-19-9  (68512-19-9),  and 
68514-38-5  (68514-38-^).  Two 
additional  incorrect  CAS  numbers  were 
provided  in  the  proposed  rule,  i.e., 
64742-36-2  and  68741^1-^.  The 
corrected  CAS  numbers  for  these 
chemicals,  i.e.,  64742-36-5  and  64741- 
41-9  respectively,  were  also  provided  in 
the  proposed  rule. 

(2j  Several  duplicate  CAS  numbers 
that  were  included  in  the  proposed  rule 
have  been  removed. 

(3)  CAS  numbers  for  certain 
chemicals  have  been  superceded  by  new 
CAS  numbers.  The  new  CAS  numbers 
are  as  follows  (superceded  CAS 
numbers  are  in  parenthesis):  68187-58- 
6  (68334-31-6),  68410-13-9  (68477-   ' 
56-5),  68308-08-7  (68478-21-7), 
68334-30-5  (68512-90-3),  68918-99-0 
(68513-26-8),  64742-83-2  (6851-30-7), 
68988-79-4  (68515-31-1),  64742-93^ 
(68516-21-2),  68606-10-0  (68606-35- 
9),  and  64742-93-4  (68650-78-2). 

c.  Natural  gas.  EPA  is  exempting 
certain  forms  of  natural  gas  from  lUR 
reporting.  These  substances  are  listed  in 
the  regulatory  text  at  §  710.46(a)(4).  EPA 
believes  that,  to  date,  adequate  lUR 


information  has  been  collected  on  these 
chemical  substances  to  fulfill  EPA's  and 
other  lUR  information  users'  cmrent 
needs.  EPA  will  take  action  to  revoke 
this  exemption  if  circumstances  warrant 
in  the  future. 

d.  Specific  chemical  substances.  EPA 
is  exempting  certain  specific  chemical 
substances  for  which  EPA  has 
determined  that  there  is  a  low  current 
interest  in  the  lURA  processing  and  use 
information  from  reporting  the 
processing  and  use  information 
contained  in  the  regulatory  text  at 
§  710.52(c)(4).  These  chemicals  are  still 
subject  to  the  other  requirements  of 
lURA.  The  chemical  substances 
included  in  this  partial  exemption  are 
listed  by  CAS  Niunber  in  the  regulatory  • 
text  at  §  710.46(b)(2)(iv).  EPA  is  also 
establishing  a  process  for  revising  the 
list  of  exempted  chemical  substances 
over  time. 

EPA  is  establishing  this  partial 
exemption  in  an  effort  to  improve 
lURA's  efficiency  and  effectiveness. 
This  partial  exemption  also  provides 
additional  benefits  in  reducing  the 
potential  reporting  burden  of  lURA  for 
certain  manufactxu^rs  of  these 
chemiccds,  and  provides  an  efficient 
process  for  amending  the  partial   ■• 
exemption  list  as  the  need  for 
processing  and  use  information  xmder 
lURA  changes  over  time.  The  inclusion 
of  a  chemical  substance  under  this 
partial  exemption  is  not  based  on  the 
potential  risks  of  a  chemical.  This 
partial  exemption  is  solely  intended  to 
provide  a  tool  to  assist  the  Agency  in 
better  managing  the  collection  of 
processing  and  use  information  under 
lURA. 

In  the  proposed  rule,  EPA  specifically 
sought  comment  on  a  partial  reporting 
exemption  for  "low  priority"  chemicals, 
and  requested  conunent  on  the  criteria 
the  Agency  might  use  to  establish  such 
an  exemption,  as  well  as  the  specific 
chemicals  that  might  qualify  for  such  an 
exemption.  (See  Unit  IX.  3.  of  the 
preamble  to  the  proposal,  at  64  FR 
46794).  EPA  also  offered  several 
approaches  for  identifying  the 
chemicals  that  could  be  considered  for 
such  an  exemption.  A  number  of 
conunenters  supported  the  creation  of  a 
partial  exemption,  and  several  provided 
suggestions  for  additional  chemical 
substances  or  classes  of  substances  that 
they  wanted  EPA  to  consider  including 
in  this  or  an  expanded  partial 
exemption. 

In  response  to  the  comments  received, 
EPA  has  established  a  partial  exemption 
that  applies  when  EPA  has  determined 
that  there  is  a  low  ciurent  interest  in  the 
chemical's  lURA  processing  and  use 
information.  Because  lURA  reporting  is 
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chemical-specific,  this  exemption 
applies  to  the  specific  chemical 
suhstances  that  are  listed  within  the 
exemption,  which  are  discussed  in  more 
detail  below.  The  need  for  EPA's 
collection  of  lURA  processing  and  use 
information  related  to  a  particular 
chemical  substance  can  change  over 
time;  therefore,  EPA  has  also  established 
a  process  that  will  allow  EPA  to  revise 
the  list  by  adding  or  removing  a 
chemical  to  reflect  the  change  in 
interest.  The  process  allows  anyone  to 
submit  a  written  request  for  EPA  to 
consider  revising  the  list  of  chemical 
substances  covered  under  this  partial 
exemption.  EPA  may  also  revise  the  list 
on  its  own  initiative.  When  a  list 
revision  is  necessary,  EPA's  preferred 
approach  will  be  to  issue  a  direct  final 
rule,  which  affords  an  opportunity  for 
public  comment,  while  providing  an 
efficient  mechanism  for  revising  the  list. 

hi  determining  whether  there  is  low 
current  interest  in  lURA  processing  and 
use  information  related  to  a  specific 
chemical  substance,  EPA  will  look  to 
the  specific  circumstances  surrounding 
the  chemical  in  question,  and  may  use 
one  or  more  of  the  considerations 
identified  below,  and/or  considerations 
not  identified  below,  to  make  an 
informed  decision.  EPA  will  consider 
the  totality  of  information  available  for 
the  chemical  substance,  including  but 
not  limited  to  the  following: 

(A)  Whether  the  chemical  qualifies  or 
has  qualified  in  past  lUR  collections  for 
the  reporting  of  the  information 
described  in  §  710.52(c)(4)  (i.e.,  at  least 
one  site  manufactures  300,000  pounds 
or  more  of  the  chemical). 

(B)  The  chemical  substance's 
chemical  and  physical  properties  or 
potential  for  persistence, 
bioaccumulation,  health  effects,  or 
environmental  effects  (considered 
independently  or  together). 

(C)  The  information  needs  of  EPA, 
other  federal  agencies,  tribes,  states,  and 
local  governments,  as  well  as  members 
of  the  public. 

.  (D)  The  availability  of  other 
complementary  risk  screening 
information.  ' 

(E)  The  availability  of  comparable 
processing  and  use  information. 

(F)  Whether  the  potential  risks  of  the 
chemical  substance  are  adequately 
managed  by  EPA  or  another  agency  or 
authority. 

It  is  important  to  note  that  the  inclusion 
of  these  chemical  substances  under  this 
partial  exemption  is  not  based  on  the 
potential  risks  of  the  chemicals,  but  is 
based  on  the  Agency's  current 
assessment  of  the  need  for  collecting 
lURA  processing  and  use  information. 
Additionally,  some  of  these  chemicals 


have  issues  that  may  renew  interest  in 
them  in  the  future,  at  which  time  EPA 
will  reconsider  the  appUcability  of  this 
partial  exemption  for  those  chemicals. 

To  create  an  initial  list  of  specific 
chemical  substances  covered  by  this 
partial  exemption,  EPA  started  with: 

(1)  The  Ust  of  chemical  substances 
identified  as  part  of  the  HPV  Challenge 
Program  for  which,  based  upon  a 
preliminary  review  of  known  hazard 
information,  it  was  determined  that  the 
SIDS  data  set  would  not  further  oiu 
imderstanding  of  the  chemical's 
properties. 

(2)  The  list  of  the  chemical  substances 
that  the  European  Union  (EU)  exempted 
from  its  reporting  requirements  for 
existing  chemical  substances. 

(3)  Certain  other  chemicals  identified 
diuing  the  Executive  Order  12866 
interagency  review,  for  which  EPA  was 
able  to  quickly  determine,  based  on  a 
review  of  their  chemical  structures, 
properties,  existing  hazard  information, 
and  available  exposure  information,  that 
lURA  processing  and  use  information  is 
of  low  current  interest. 

This  list  was  then  adjusted  based 
upon  the  totality  of  information 
available  to  EPA  during  the  Executive 
Order  12866  interagency  review  period 
to  ensiue  that  the  chemicals  included  in 
this  partial  exemption  were  those  for 
which  EPA  determined  that  lURA 
processing  and  use  information  is  of  low 
current  interest.  EPA  chose  these 
chemicals  because  almost  all  previously 
imderwent  a  review  to  have  gotten  on 
these  lists  and,  considering  the  time 
available  diuing  the  Executive  Order 
12866  interagency  review,  the  Agency 
was  able  to  utilize  these  lists,  along  with 
the  Agency's  current  knowledge  and 
imderstanding  of  the  individual 
chemical's  structure,  properties, 
indications  of  hazards  and  potential 
exposures,  to  inform  its  determination 
that  there  is  a  low  current  interest  in 
lURA  processing  and  use  information 
fo£ these  specific  chemicals  (Ref.  5).  As 
indicated  previously,  EPA  has 
established  a  process  for  revising  the  list 
of  chemicals  covered  by  this  partial 
exemption,  and  intends  to  reconsider 
the  chemicals  identified  in  comments 
for  applicability  under  this  partial 
exemption. 

The  list  currently  consists  of  the 
following  chemicals: 

(1)  Chemicals  for  which  it  had  been 
determined  that  the  SIDS  data  set  would 
not  further  our  understanding  of  the 
chemical's  properties,  and  not  otherwise 
sponsored  under  the  HPV  Challenge 
Program:  50-70-4,  50-99-7,  56-87-1. 
57-50-1,  59-02-9,  69-65-8,  124-38-9, 
142-47-2,  1592-23-0,  7440-44-0. 
8001-21-6,  8001-22-7.  8001-26-1, 


8001-29-4,  8001-30-7,  8001-31-8. 
8001-78-3, 8001-79-4,  8002-03-7, 
8002-75-3.  8006-54-0.  8016-28-2. 
8016-70-4,  8021-99-6,  8029-43-4, 
9050-36-6.  16291-96-6.  61789-97-7. 
61789-99^9.  64147-40-6.  64755-01-7, 
65996-€3-6. 65996-64-7,  68188-81-8. 
68334-  00-9.  68334-28-1.  68409-76-7. 
68425-17-2. 68439-86-1. 68476-78-6, 
68514-27-2.  68514-74-9.  68525-87-1. 
68918-42-3.  68952-94-3.  68989-98-0. 
and  73138-67-7. 

(2)  Chemicals  from  the  EU  Existing 
Chemicals  Program  exempted  list  that 
are  not  currently  otherwise  a  part  of 
another  Agency  program  such  as  the 
HPV  Challenge  Program:  50-81-7.  58- 
95-7.  59-51-8,  87-79-6,  123-94-4. 
137-08-6.  150-30-1.  1317-65-3.  7440- 
37-1.  7727-37-9,  7782-42-5.  8001-23- 
8.  8002-13-9,  8002-43-5,  9004-53-9. 
9005-25-8. 11103-57-4,  26836-47-5, 
61789-44-4. 67701-01-3.  68002-85-7. 
68131-37-3.  68308-54-3,  68424-45-3. 
and  68424-61-3. 

(3)  Chemicals  otherwise  identified  by 
EPA  based  on  consideration  of  the 
chemical's  structure,  properties,  existing 
hazard  information,  and  available 
information  concerning  the  extent  of 
exposure,  and  which  are  not  currently  a 
part  of  another  Agency  program  such  as 
the  HPV  Challenge  Program:  1333-74-0. 
7782^4-7.  68442-69-3,  68648-86-2. 
68648-87-3.  129813-58-7.  129813-59- 
8  and  129813-60-1. 

You  may  use  the  process  established 
in  §  710.46(b)(2)  to  submit  a  request  for 
the  Agency  to  consider  other  chemical 
substances  for  inclusion  under  this 
partial  exemption.  Please  ensure  that 
you  provide  sufficient  information  in 
your  requests  to  enable  EPA  to  make  the 
necessary  determination  after 
considering  the  totality  of  available 
information.  If  you  have  any  questions 
about  this  process,  please  contact  the 
technical  person  listed  under  TOR 
FURTHER  INFORMATtON  CONTACT  for 
additional  assistance. 

Under  the  list  revision  process.  EPA 
will  provide  a  written  response  to 
requests  within  120  days  of  receipt,  and 
will  maintain  copies  of  these  responses 
in  a  public  docket  that  will  be 
established  for  each  reporting  cycle.  In 
order  to  assist  the  Agency  in  completing 
any  necessary  revision  to  the  list  before 
the  reporting  period,  any  request  for 
revising  the  list  of  chemicals  under  this 
partial  exemption  must  be  received  by 
the  Agency  no  later  than  January  1  of 
the  year  before  the  reporting  period  in 
question  (i.e.. 12  months  prior  to  the 
reporting  period).  For  example,  any 
request  for  inclusion  under  this  partial 
exemption  must  be  submitted  to  EPA  no 
later  Uian  January  1.  2004,  i.e..  12 
months  prior  to  the  next  reporting 
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period,  which  begins  on  January  1, 
2005,  for  the  2006  submission  period.  If 
die  request  is  submitted  after  this  date, 
during  an  actual  reporting  period,  or 
during  the  submission  period,  EPA  is 
less  likely  to  have  sufficient  time  to 
complete  its  evaluation  and  make  a 
determination,  or  issue  the  necessary 
rulemaking  such  that  the  decision  can 
be  effective  for  that  submission  period. 
Submitters  should  check  the  Federal 
Register  for  list  revisions  or  may  check 
the  electronic  CFR  to  identify  what 
chemicals  are  on  the  partial  exemption 
list  prior  to  each  reporting  period. 

EPA  intends  to  develop  a  standard 
operating  procedure  (SOP)  for  this 
specific  chemical  partial  exemption 
process,  which  will  outline  the  process 
steps,  as  well  as  provide  guidance  to 
EPA  personnel  on  making  such 
determinations.  EPA  would  like  to  seek 
your  input  during  the  development  of 
Uiis  SOP.  as  well  as  feedback  on  the 
implementation  of  this  process,  as  part 
of  lURA  implementation  workshops  that 
are  planned. 

One  of  the  purposes  of  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq.,  can  be  achieved  through  federal 
agencies  working  together  with  the 
affected  industries  to  design  surveys 
that  will  achieve  multiple  purposes 
with  a  single  survey  instrument.  EPA 
plans  to  identify  and  initiate  dialogue 
that  has  the  potential  for  generating 
additional  paperwork  bujden  reductions 
for  thelURA.  For  example,  the  current 
USGS  annual  survey  covers 
approximately  80  minerals,  and 
accounts  for  at  least  75%  of  the 
industrial  production  and  75%  of  the 
facilities  included  in  the  USGS  survey. 
If  you  have  identified  other  federal 
agency  information  collections  that 
could  satisfy  the  lURA  purposes,  or  for 
which  lURA  information  might  serve  as 
a  viable  substitute  and  have  the 
potential  to  generate  federal  paperwork 
burden  reductions,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Under  the  PRA,  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information,  unless  the  agency  has 
obtained  approval  for  the  activity  from 
the  Office  of  Management  and  Budget 
(OMB).  an  approval  which  must  be 
renewed  every  3  years.  As  part  of  the 
PRA  approval  renewal  process,  which 
includes  an  opportunity  for  public 
review  and  comment  prior  to  OMB 
review.  EPA  intends  to  continue  to 
evaluate  this  exemption  process  and 
will  provide  information  about  the 
chemicals  evaluated,  requests  received, 
decisions  made  and  related  process 
elements  and  experiences  as  part  of  the 


information  collection  request  (ICR) 
submitted  to  OMB.  The  Agency  will 
also  analyze  the  information  collected 
ft'om  one  reporting  year  to  the  next,  in 
order  to  ensure  that  lURA  information 
collection  activities  continue  to  meet 
the  requirements  of  the  PRA,  including 
the  demonstration  of  practical  utility. 

e.  Polymers.  As  a  result  of  recent 
inquiries  regarding  the  exemption  of 
polymers  fi-om  lUR  reporting,  EPA  is 
clarifying  this  existing  exemption.  The 
exemption  does  not  apply  to  a 
polymeric  substance  that  has  been 
hydrolyzed,  depolymerized,  or 
otherwise  chemically  modified,  except 
in  cases  where  the  intended  product  of 
this  reaction  is  totally  polymeric  in 
structure.  The  Agency's  intent  under  the 
exemption  at  40  CFR  710.26(b)  has 
always  been  (and  continues  to  be  under 
40  CFR  710.46(a)(1))  that  the  products  of 
such  reactions  carried  out  on  polymeric 
materials  are  excluded  from  lUR 
reporting  only  if  they  are  intended  to 
have  a  totally  polymeric  composition. 
There  is  no  change  in  the  lUR  status  of 
polymeric  materials  that  have  not 
undergone  such  reactions  and  are 
flagged  in  the  TSCA  Inventory. 

rMicroorganisms.  EPA  is  clarifying 
this  existing  definition  to  ensure  that 
the  definition  used  for  lURA  purposes  is 
consistent  with  the  microorganisms  rule 
at  40  CFR  part  725  and  to  clarify  the 
status  of  chemicals  produced  from 
living  microorganisms. 

2.  How  have  the  reporting  thresholds 
changed?  EPA  is  raising  the  basic  lUR 
reporting  threshold  from  a  production 
volume  of  10,000  lbs.  per  year  per  site 
to  25,000  lbs.  per  year  per  site.  Every 
person  manufacturing  a  non-excluded 
chemical  substance  at  or  above  the 
threshold  will  be  required  to  report  the 
information  in  Parts  1  and  II  of  the 
revised  Form  U  (see  the  regulatory  text 
at  §§  710.52(c)(1),  (c)(2),  and  (c)(3)  and 
710.58).  The  increased  lUR  reporting 
threshold  makes  the  lUR  and  Toxics 
Release  Inventory  (TRI)  reporting 
thresholds  equivalent  for  manufacturers. 
These  thresholds  also  approximate  the 
current  TSCA  section  5  premanufacture 
notification  (PMN)  low  volume 
exemption  threshold  of  10,000  kg 
(approximately  22.000  lbs.).  EPA  is 
raising  the  basic  lUR  reporting  threshold 
in  order  to  reduce  the  number  of  reports 
filed,  thus  reducing  the  overall  industry 
burden  associated  with  this  regulation. 
The  new  reporting  threshold  does  not 
represent  a  finding  of  low  exposure  or 
low  risk. 

EPA  is  also  instituting  a  second, 
higher  production  volume  threshold  of 
300.000  lbs.  per  year  per  site.  Persons 
who  manufacture  a  reportable  chemical 
substance  at  or  above  this  level  will  be 


required  to  report  the  information  in 
Part  III  of  the  revised  Form  U  (see 
§  710.52(c)(4)  of  the  regulatory  text)  in 
addition  to  the  information  in  Parts  I 
and  II  of  the  revised  Form  U.  The 
information  reported  on  Part  III  of  the 
form  relates  to  the  processing  and  use  of 
chemical  substances.  EPA  is  instituting 
this  separate  threshold  to  limit 
processing  and  use  data  reporting  to  a 
subset  of  a  few  thousand  lUR  reportable 
chemicals  but  of  the  approximately 
76,000  chemicals  listed  on  the  TSCA 
Inventory. 

Information  concerning  lower 
production  volume  chemical  substances 
is  valuable,  especially  for  identifying 
trends  and  additional  substitute 
chemicals.  However,  wherever  possible, 
the  Agency  has  attempted  to  limit  the 
reporting  burden.  In  the  future,  EPA 
may  find  it  necessary  to  collect 
information  on  chemicals  at  reporting 
thresholds  below  the  thresholds 
introduced  in  this  action.  Although  both 
the  25,000  lbs.  and  300.000  lbs. 
thresholds  are  significantly  higher  than 
the  current  lUR  10.000  lbs.  threshold, 
the  enhanced  information  that  will  be 
gathered  under  the  amended  rule  will 
enable  the  Agency  and  others  to  more 
efficiently  identify  those  chemical 
substances  warranting  further,  more  in- 
depth  review,  as  well  as  chemicals  of 
lesser  concern  (see  Ref.  6). 

3.  Have  the  reporting  year,  the 
submission  period,  or  the  reporting 
frequency  changed!  In  order  to  provide 
clarification,  two  new  definitions  are 
being  added  at  40  CFR  710.43: 
"reporting  year"  means  the  calendar 
year  in  which  information  to  be 
reported  to  EPA  during  a  submission 
period  is  generated  and  "submission 
period"  means  the  period  in  which  the 
information  generated  during  the 
reporting  year  is  submitted  to  EPA. 
"Submission  period"  replaces  the  term 
"reporting  period,"  as  used  under  the 
current  lUR  regulations  at.40  CFR  part 
710. 

As  proposed,  EPA  is  changing  the  lUR 
reporting  year  to  a  calendar  year  basis 
from  a  corporate  fiscal  year  basis.  This 
change  standardizes  reporting  time 
frames  across  lUR  submitters  and  across 
various  other  reporting  programs,  such 
as  the  TRI  program. 

Under  the  current  lUR  regulations  at 
40  CFR  710.33(b).  submitters  are 
required  to  report  on  a  recurring  basis 
during  a  120-day  period  from  August  to 
December  (the  "submission  period" 
under  lURA)  every  4  years.  In  a  separate 
action  following  this  final  rule.  EPA 
intends  to  change  the  submission  period 
to  occur  earlier  in  the  year,  for  example 
from  January  1  through  May  1.  This 
potential  change  is  related  in  part  to  the 
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reporting  year  change  in  this  final  rule 
from  fiscal  year  to  calendar  year.  The 
August  to  December  submission  period 
was  originally  used  because  many 
companies'  fiscal  years  end  in  July,  and 
starting  the  lUR  submission  period  in 
late  August  allowed  these  companies  to 
report  their  most  current  information. 
Companies  will  now  report  on  a 
calendar  year  basis,  making  an  earlier 
submission  period  more  appropriate. 
Changing  the  submission  period  to 
occiu  eanier  in  the  year  would  allow 
sites  to  submit  their  information  closer 
to  the  period  diuing  which  it  was 
generated,  as  well  as  allow  the  Agency 
to  obtain  the  information  early  in  the 
year,  thereby  increasing  the  timeliness 
of  the  availability  of  the  data. 

In  this  final  nue,  EPA  has  not 
changed  the  reporting  frequency  (every 
4  years),  although  EPA  did  consider 
alternative  reporting  frequencies  (see 
the  "Revised  Economic  Analysis  for  the 
Amended  Inventory  Update  Rule,"  Ref. 
7).  This  means  that  the  first  reporting 
year  for  lURA  information  will  be  4 
years  after  the  reporting  year  imder  the 
existing  lUR,  i.e.,  existing  FUR  reporting 
year  is  2001 ,  so  the  first  reporting  year 
under  lURA  will  be  2005.  The 
submission  period  will  continue  to 
occur  in  the  year  following  the  reporting 
year,  i.e.,  existing  lUR  submission 
period  is  in  2002,  so  the  first  submission 
period  for  lURA  will  be  in  2006. 

The  final  rule  indicates  that 
subsequent  reporting  years  and 
submission  periods  will  occur  every  4 
years.  In  a  separate  action  following  this 
final  rule,  however,  EPA  intends  to 
change  the  reporting  fi^quency  after  the 
first  reporting  year  under  lURA  (i.e., 
2005,  with  submission  to  EPA  in  2006) 
from  every  4  years  to  every  5  years.  This 
would  mean  that,  instead  of  occiuring 
in  2009,  the  second  reporting  year  imder 
lURA  would  be  2010  (i.e.,  5  years  after 
2005),  and  would  then  occur  every  5 . 
years  thereafter.  The  submission  period 
would  continue  to  occur  in  the  year 
following  the  reporting  year,  so  it  too 
would  occur  every  5  years  (i.e.,  2011, 
2016,  etc.).  In  making  this  change,  EPA 
also  intends  to  change  the 
recordkeeping  period  from  5  years  to  6 
years.  EPA  agreed  to  make  these 
changes  within  the  next  12  months  as 
part  of  the  interagency  review  under 
Executive  Order  12866  in  an  effort  to 
further  reduce  the  potential  reporting 
burden  related  to  lURA.  EPA  estimates 
that  a  5-year  frequency  would  save 
regulated  entities  about  $50  million  over 
20  years  at  a  3%  discount  rate  (about  a 
16%  reduction),  and  $37  million  over 
20  years  at  a  7%  discount  rate,  and 
would  still  meet  EPA's  most  critical 
data  needs  (Ref.  8). 


For  the  first  reporting  year  under 
FURA,  EPA  intends  to  issue  guidance 
and  conduct  workshops  to  help  the 
regulated  commimity  become 
familiarized  with  the  revised 
regulations.  A  draft  copy  of  the 
guidance  for  the  2006  submission 
period  can  be  found  in  the  docket  for 
this  rulemaking  (Ref.  9). 

4.  How  have  the  recordkeeping 
requirements  changed?  EPA  is  requiring 
that  persons  subject  to  reporting  under 
lURA  retain  records  that  document  any 
information  reported  to  EPA  under 
lURA  for  a  period  of  5  years  beginning 
with  the  effective  date  of  that 
submission  period  (see  §  710.57  of  the 
regulatory  text).  The  effective  date  of  the 
submission  period  is  the  last  day  of  the 
submission  period  (currently  December 
23,  although  EPA  intends  to  change  this 
date,  see  Unit  II.F.3.)  in  a  year  In  which 
data  must  be  submitted  to  EPA  imder 
lURA.  Previously,  submitters  were 
required  to  retain  records  for  4  years 
(see  40  CFR  710.37).  Under  lURA,  if  a 
person  submits  a  report  in  the  year 
2006,  that  person  will  retain  the  records 
on  which  the  report  is  based  until 
December  23,  2011.  This  change  ensiues 
that  the  submitter  will  have  the 
previous  submission  available  when 
determining  futxue  reporting.  The ' 
change  will  also  aid  in  EPA's 
enforcement  of  lUR  by  requiring  that 
submitters  maintain  records  that  span 
successive  submission  periods.  As 
described  in  Unit  n.F.3.,  in  a  separate 
action  EPA  intends  to  change  the 
reporting  frequency  from  every  4  years 
to  every  5  years.  In  that  action,  EPA  also 
intends  to  change  the  recordkeeping 
period  from  5  years  to  6  years  in  order 
to  continue  to  span  successive 
submission  periods.  A  6-year 
recordkeeping  period  would  require, 
under  lURA,  that  if  a  person  submits  a 
report  in  the  year  2006,  that  person  will 
retain  the  records  on  which  the  report 

is  based  lutil  December  23,  2012. 

Persons  who  are  not  required  to  report 
imder  the  existing  lUR  because  they 
manufacture  less  than  the  10,000  lb. 
reporting  threshold  have  been  required 
to  retain  volume  records  as  evidence  to 
support  decisions  not  to  submit  a  report. 
In  this  rulemaking,  EPA  is  eliminating 
this  provision  because  EPA  believes  that 
this  type  of  information  is  routinely 
retained  by  companies  in  the  normal 
course  of  business. 

5.  How  have  the  data  elements 
reported  by  all  submitters  changed?  The 
new  and  revised  data  elements  to  be 
reported  under  the  amended  rule  are 
discussed  in  this  section.  Data  elements 
that  are  currently  reported  under  lUR 
but  that  are  not  revised  by  these 


amendments  are  not  generally  discussed 
in  this  document. 

a.  Technical  contact  identification 
(§  710.52(c)(2)(i)  of  the  regulatory  text). 
In  addition  to  the  name  of  a  person  who 
will  serve  as  technical  contact  for  the 
submitter  company,  the  parent  company 
name,  the  contact  person's  full  mailing 
address,  and  the  contact  person's 
telephone  number,  submitters  must 
report  the  contact  person's  e-mail 
address  and  the  parent  company  Dun 
and  Bradstreet  Number.  The  technical 
contact  person  must  be  able  to  answer 
questions  about  the  information  on  the 
revised  Form  U  that  is  submitted  by  the 
company  to  EPA. 

b.  Plant  site  identification 

(§  710.52(c)(2)(ii)  of  the  regulatory  text). 
Submitters  must  report  the  plant  site 
county  or  parish  in  addition  to  the 
information  currently  required  for  each 
plant  site  that  is  subject  to  reporting. 
EPA  had  additionally  proposed  to 
require  submitters  to  report  a  plant  site 
identification  number  in  order  to  clearly 
identify  the  reporting  site  in  a  way  that 
would  allow  the  cross-linking  of  lUR 
information  with  information  reported 
about  the  same  plant  site  contained  in 
other  data  bases.  EPA  specifically 
proposed  requiring  the  reporting  of  a 
newly  assigned  Facility  Registration 
Identifier  (FRI),  or,  if  the  Facility 
'  Registry  System  were  not  yet  in  place  in 
time  for  the  publication  of  this  final 
rule,  the  submitter  would  report  the 
site's  RCRA  number,  if  one  has  been 
assigned  to  the  site.  In  this  final  rule, 
EPA  has  decided  not  to  require  the 
submission  of  a  site  identification 
number  in  addition  to  the  Dun  and 
Bradstreet  number  that  submitters  must 
continue  to  report.  The  Agency  may 
instead  make  number  assignments 
either  directly  on  the  reporting  form 
after  it  is  submitted  to  EPA,  or  prior  to 
mailing  out  the  form  at  the  beginning  of 
a  submission  period.  Submitters  will 
not  be  responsible  for  obtaining  or 
reporting  this  number. 

c.  Chemical  identification 

(§  710.52(c)l3)(i)  of  the  regulatory  text). 
Submitters  must  indicate  which  type  of 
chemical  identifying  number  they  are 
reporting,  in  addition  to  the  number 
itself.  EPA  no  longer  allows  the  use  of 
certain  of  the  previously  used  substitute 
identifying  numbers  (such  as  EPA- 
assigned  numbers  for  Test  Market 
Exemption  Applications,  original  TSCA 
Inventory  form  numbers,  and  numbers 
associated  with  Notices  of  Bona  Fide 
Intent  to  Manufacture)  because  they  are 
difficult  to  cross-reference  to  CAS 
Registry  numbers.  Submitters  must 
report  a  CAS  Registry  number,  or,  if  a 
CAS  Registry  Number  is  not  known  to 
the  submitter,  the  submitter  must  report 
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either  an  EPA-designated  accession 
number  for  confidential  substances  or  a 
PMN  case  number. 

d.  Confidentiality  of  production 
volume  range  (§  710.52(c)(3)(v)  of  the 
regulatory  text).  Submitters  must 
continue  to  report  the  specific 
production  volume  of  the  reportable 
chemical  and  may  claim  CBI  protection 
for  that  production  volume. 
Additionally,  submitters  may  claim  as 
CBI  a  pre-determined  production 
voliune  range  corresponding  to  the 
reported  production  volume  number. 
This  claim,  if  needed,  would  be  separate 
from  a  CBI  claim  for  the  specific 
production  volume. 

Submitters  of  specific  CBI  production 
volume  data  may  allow  the  release  of 
more  general  range  information.  EPA 
expects  that  roughly  50%  of  submitters 
of  specific  CBI  production  voliune  data 
will  allow  the  public  release  of  volume 
ranges.  This  expectation  of  reduced  CBI 
claims  is  based  on  the  CBI  claim 
statistics  associated  with  the 
development  of  the  original  TSCA 
Inventory  (See  "Inventory  Update  Rule 
(lUR)  Technical  Support  Document: 
Evaluation  of  Likelihood  of  Confidential 
Business  Information  Claims  for 
Production  Volume  Information"  (Ref. 
10))  as  well  as  comments  received  from 
industry  concerning  potential  TSCA  CBI 
reforms  (Ref.  11).  The  range  option  will 
allow  the  public  greater  access  to  data 
on  chemical  production  volumes,  and 
the  Agency  will  be  better  equipped  to 
publicly  release  more  aggregate 
production  volume  data  relevant  to  its 
risk  screening  and  other  decisions. 

The  production  volume  ranges  in  the 
final  rule  are  25,000  to  300,000  lbs.; 
300,000  to  1,000.000  lbs.;  1,000.000  to 
10,000,000  lbs.;  10,000.000  to 
50,000,000  lbs.;  50,000,000  to 
100.000,000  lbs.;  100,000,000  to 
500.000.000  lbs.;  500,000,000  to 
1.000.000,000  lbs.;  and  greater  than 
1,000,000,000  lbs.  per  year.  These 
ranges  are  similar  to  those  first  used  in 
the  development  of  the  original  TSCA 
Inventory,  except  for  one  change,  i.e.. 
the  lowest  range  starts  at  the  lURA 
reporting  threshold  of  25,000  lbs.  rather 
than  the  10.000  lb.  threshold  that  was 
used  in  the  current  lUR.  EPA 
additionally  made  one  change  to  the 
ranges  included  in  the  proposed  rule, 
i.e,  the  upper  end  of  the  first  range  and 
the  lower  end  of  the  second  range  were 
raised  to  300,000  lbs.  from  the  100,000 
lbs.  range  limit  included  in  the 
proposal,  resulting  in  ranges  of  25,000  - 
300.000  lbs.  and  300,000  -  1,000,000 
lbs.  This  change  makes  the  ranges 
consistent  with  the  second  reporting 
threshold  of  300,000  lbs.  or  more  (see 
§  710.52(c)(4)  of  the  regulatory  text),  and 


provides  additional  protection  for 
submitters'  production  volume  range 
CBI  claims. 

Under  the  proposed  rule's  100,000 
lbs.  range  limit  for  the  lowest 
production  volume  range,  submitters 
who  did  not  claim  the  production 
volume  range  as  CBI  might  have 
inadvertently  provided  the  public  with 
more  information  than  they  intended. 
For  instance,  for  a  submitter  whose 
production  volume  was  in  the  100,000 
to  1,000,000  lbs.  range,  who  did  not 
claim  their  production  volume  range 
CBI.  and  who  did  not  report  any 
information  in  Part  III  of  reporting  Form 
U  (the  industrial  processing  and  use  and 
the  commercial  and  consumer  use 
information),  public  users  of  the  data 
would  be  able  to  infer  that  the 
submitter's  production  was  somewhere 
between  100,000  to  300,000  lbs.  per  year 
-  information  which  the  submitter 
might  have  considered  CBI.  To  protect 
against  such  inadvertent  disclosures  of 
CBI,  EPA  changed  the  production 
volume  ranges  to  reflect  the  second 
reporting  threshold  of  300.000  lbs.  EPA 
does  not  believe  that  the  change 
significantly  affects  the  utility  of  the 
data  to  the  public. 

e.  Number  of  potentially  exposed 
workers  (§  7W.52(c)(3)(vi)  of  the 
regulatory  text).  Submitters  must  report 
the  range  code  that  corresponds  to  their 
estimate  of  the  total  number  of  workers 
reasonably  likely  to  be  exposed  to  each 
reportable  chemical  substance  at  each 
plcuit  site.  EPA  defines  "reasonably 
likely  to  be  exposed"  as  an  exposure  to 
a  chemical  substance  which,  under 
foreseeable  conditions  of  manufacture, 
processing,  distribution  in  commerce,  or 
use  of  the  chemical  substance,  is  more 
likely  to  occur  than  to  not  occiu.  Such 
exposures  would  normally  include,  but 
not  be  limited  to.  exposine  during 
activities  such  as  charging  reactor 
vessels;  drumming;  bulk  loading; 
cleaning  equipment;  maintenance 
operations;  materials  handling  and 
transfers;  and  analytical  operations. 
Covered  exposiu-es  include  exposures 
through  any  route  of  entry  (inhalation, 
ingestion,  skin  contact  or  absorption, 
etc.),  but  exclude  accidental  or 
theoretical  exposures. 

Workers  involved  in  chemical 
manufacturing,  processing,  and  use  are 
a  subpopulation  of  concern  to  EPA,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  (Ref.  12),  the 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH)  (Ref.  13). 
and  other  organizations  (e.g. ,  labor 
unions).  Workers  may  often  be  exposed 
to  chemical  substances  in  higher  doses 
and  with  greater  frequency  them  the 
general  population,  and  may  therefore 


be  at  potentially  greater  risk  of  adverse 
health  effects.  The  number  of  workers 
reasonably  likely  to  be  exposed  to 
specific  chemical  substances  is 
important  to  EPA  and  other 
organizations  in  developing  screening 
level  exposure  scenarios.  These 
scenarios  are  then  used  to  develop 
priorities  for  testing,  more  detailed  risk 
assessment,  and  risk  management. 

Under  lURA.  submitters  are  required 
to  use  ranges  rathM  than  specific  values 
for  reporting  certain  data,  including  the 
number  of  workers  reasonably  likely  to 
be  exposed  and  the  number  of 
processing  or  use  sites.  The  ranges  for 
reporting  the  estimated  number  of 
potentially  exposed  workers  are  found 
in  §  710.52(c)(3)(vi)  of  the  regulatory 
text.  In  general,  reporting  these  ranges 
reduces  the  potential  burden  to 
submitters  of  developing  a  precise  point 
estimate  for  the  data  element.  The  use 
of  ranges  should  additionally  result  in 
fewer  CBI  claims  than  if  precise  point 
estimates  were  provided  because  ranges 
tend  to  reveal  less  sensitive  information 
than  specific  estimates  while  still 
conveying  sufficient  information  useful 
to  effectively  screen  chemical  risks. 
Submitters  are  permitted  to  claim  the 
reported  ranges  as  confidential  if 
revealing  even  this  general  information 
would  disclose  information  of  a 
sensitive  nature. 

f.  Maximum  concentration 
(§  710.52(c)(3)(vii)  of  the  regulatory 
text).  Submitters  must  report  the 
maximum  concentration,  measured  by 
weight,  of  the  reportable  chemical 
substance  at  the  time  it  leaves  the 
submitter's  manufacturing  site  or,  if  it  is 
a  site-limited  chemical,  at  the  time  it  is 
reacted  on-site  to  produce  a  different 
chemical  substance.  This  information  is 
to  be  reported  regardless  of  the  various 
physical  forms  in  which  the  chemical 
may  be  sent  off-site  or  reacted  on-site. 
Concentration  ranges  for  use  in 
reporting  are  found  in  §  710.52(c)(3)(vii) 
of  the  regulatory  text. 

Concentration  is  an  important 
variable  to  consider  when  estimating  the 
magnitude  of  potential  exposures. 
Information  about  the  maximum 
concentration  of  a  chemiccd  substance 
present  at  processing  and  use  sites  is      * 
frequently  used  in  chemical  risk 
screening  in  the  review  of  PMNs  for 
new  chemical  substances  required  by 
section  5  of  TSCA  and  is  used  to  the 
extent  it  is  available  in  screening 
chemicals  on  the  TSCA  Inventory.  For 
example.  EPA  has  developed  standard 
methods  to  estimate  dermal  exposures 
that  workers  may  experience  while 
performing  common  industrial 
operations  such  as  sampling  and 
loading  chemicals  into  drums.  These 
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standard  methods  use  maximum 
concentration  information  to  estimate  . 
upper  limits  to  exposure  estimates.  If 
EPA  is  aware  that  a  chemical  substance 
is  processed  or  used  only  as  a  fraction 
of  a  mixture  with  other  chemical 
substances,  exposiue  estimates  may  be 
adjusted  downward  accordingly.  For 
example,  a  chemical  substance  which  is 
a  component  of  a  liquid  mixtiue  exerts 
a  lower  vapor  pressiu-e  than  it  would  as 
a  pure  chemical  substance.  Because 
higher  vapor  pressure  is  associated  with 
increasing  inhalation  exposure  to  a 
chemical  substance,  the  concentration 
of  a  chemical  substance  in  a  liquid 
mixture  impacts  the  exposure 
assessment. 

A  chemical  may  be  produced  in 
multiple  physical  forms  and  in  multiple 
formulations  and  products.  As 
described  in  Unit  II.F.S.g.,  EPA  is 
requiring  reporting  of  each  of  the 
physical  forms  in  which  a  chemical  is 
sent  off-site.  For  the  purpose  of 
exposure  screening,  EPA  is  requiring 
only  the  reporting  of  the  maximum 
concentration,  regardless  of  the  various 
physical  forms  in  which  a  chemical  may 
be  sent  off-site. 

EPA  had  proposed  that  submitters 
also  report  the  average  concentration  of 
the  chemical  when  leaving  the 
manufacturing  site  (at  64  FR  46788). 
EPA  is  not  promulgating  this 
requirement  because  of  the  potential 
difficulty  of  determining  the  average 
concentration.  For  example,  a  submitter 
could  produce  many  formulations 
containing  a  particular  chemical 
substance,  making  a  determination  of 
average  concentration  difficult. 

g.  Physical  form  (§  710.52(c)(3)(viii)  of 
the  regulatory  text).  Submitters  must 
report  the  physical  fonn(s)  of  the 
chemical  at  the  time  it  leaves  the  site  of 
manufact\u%  or,  if  the  chemical  is  site- 
limited,  at  the  time  it  is  reacted  on  site 
to  produce  a  different  chemical 
substance.  The  list  of  physical  forms 
firom  which  submitters  must  select  is 
found  in  §  710.52(c){3)(viii)  of  the 
regulatory  text.  Further  discussion  on 
physical  form  reporting  is  found  in  Unit 
ni.B.l.a. 

The  physical  form  of  a  chemical  is  an 
important  factor  to  consider  when 
estimating  magnitudes  and 
concentrations  of  potential  exposures. 
EPA's  analyses  of  TRI  and  PMN  data 
demonstrated  that  the  physical  state  of 
a  chemical  is  a  determining  factor  in 
predicting  the  potential  for  industrial 
releases  of  chemicals,  and  hence, 
exposures  to  humans  and  the 
environment.  The  results  of  the  analyses 
are  provided  in  a  technical  support 
document  that  was  developed  by  EPA  in 
support  of  this  rule  ("Inventory  Update 


Rule  (lUR)  Amendments  Technical 
Support  Document:  Exposure-Related 
Data  Useful  for  Chemical  Risk 
Screening,"  Ref.  14).  The  physical  state, 
which  provides  information  on 
volatility  and  how  the  chemical  is  likely 
to  be  handled  during  manufacturing, 
processing,  and  use,  is  an  important 
data  element  for  the  purpose  of 
exposure  and  risk  screening. 

n.  Percent  production  volume 
(§  710.52(c)(3)(ix)  of  the  regulatory  text). 
Submitters  are  required  to  report  the 
percentage  of  total  production  voliune 
(as  reported  under  regulatory  text 
§  710.52(c)(3)(iv))  of  the  reportable 
chemical  substance  that  is  associated 
with  each  physical  form  reported. 
Percent  production  voliune  estimates 
will  allow  the  Agency  to  aggregate,  on 
a  case-by-case  basis,  the  production 
volume  of  a  particular  physical  form  for 
a  given  chemical  across  multiple  sites. 
These  determinations  will  allow  EPA  to 
better  characterize  the  risk  associated 
with  dhemicals  that  are  manufactured  in 
physical  forms  that  typically  result  in 
higher  exposures,  such  as  volatile 
liquids  or  powders,  but  that  are 
produced  in  small  quantities.  These 
percent  production  volume  estimates 
will  help  put  the  physical  form 
information  into  context.  Estimates 
must  be  rounded  off  to  the  nearest  10% 
of  production  volume. 

6.  What  new  definitions  have  been 
added  to  explain  or  reworded  to  clarify 
the  reporting  requirements?  EPA  has 
reorganized  the  definition  section  of  the 
regulatory  text  associated  with  the 
original  Inventory  and  lUR.  There  are 
now  three  definition  sections.  The 
existing  §  710.2  contains  definitions 
relevant  primarily  to  the  compilation  of 
the  original  Inventory,  although  a  few  of 
these  definitions  are  also  relevant  to 
both  lUR  and  lURA.  EPA  has  recodified 
these  general  definitions  in  §  710.3.  . 
Definitions  relevant  only  to  lUR,  wfiich 
were  originally  in  §  710.2,  are  now  in 
§  710.23.  Section  710.43  contains 
definitions  relevant  only  to  RJRA.  This 
reorganization  clarifies  the  relationships 
between  the  definitions  and  the  various 
rules,  and  has  no  substantive  effect. 

Two  existing  definitions  are  being 
clarified  (§  710.3  of  the  regulatory  text). 
EPA  defines  "manufacture"  to  mean  to 
manufacture,  produce,  or  import  for 
commercial  purposes  and  "manufacture 
or  import  'for  commercial  purposes"'  to 
mean  to  manufacture,  produce,  or 
import  with  the  purpose  of  obtaining  an 
immediate  or  eventual  commercial 
advantage,  and  includes,  for  example, 
the  manufacture  or  import  of  any 
amount  of  a  chemical  substance  or 
mixture:  (1)  For  commercial 
distribution,  including  for  test 


marketing,  or  (2)  for  use  by  the 
manufacturer,  including  use  for  product 
research  and  development,  or  as  an 
intermediate. 

Certain  new  definitions  are  being 
added  to  §  710.43  as  a  result  of  this  final 
rule. 

a.  Known  to  or  reasonably 
ascertainable  by.  TSCA  section  8(a)(2) 
authorizes  EPA  to  require  persons  to 
report  information  that  is  known  to  or 
reasonably  ascertainable  by  the 
submitter.  For  the  purposes  of  reporting 
under  lURA,  a  submitter  will  report 
information  described  in  the  regulatory 
text  at  §  710.52(c)(1),  (c)(2),  and  (c)(3) 
that  is  known  to  or  reasonably 
ascertainable  by  the  submitter.  This 
means  all  information  in  a  person's 
possession  or  control,  plus  all 
information  that  a  reasonable  person 
similarly  situated  might  be  expected  to 
possess,  control,  or  know 

b.  Readily  obtainaUk  Information. 
TSCA  section  8(a)(2)  authorizes  EPA  to 
require  persons  to  report  information 
that  is  known  to  or  reasonably 
ascertainable  by  the  submitter.  Under 
lURA,  a  submitter  will  report  processing 
and  use  information  (i.e.,  the 
information  reported  for  sites  at  which 
the  300,000  lbs.  threshold  has  been  met 
or  exceeded)  only  to  the  extent  that  such 
information  is  "readily  obtainable"  by 
the  submitter's  management  and 
supervisory  employees  responsible  for 
manufactiuing,  processing,  distributing, 
technical  services,  and  marketing  of  the 
reportable  chemical  substance  (see 
regulatory  text  §  710.43).  Extensive  file 
searches  are  not  required.  The  "readily 
obtainable"  standard  for  processing  and 
use  information  requires  less  effort  on 
the  part  of  the  submitter  than  the 
"known  to  or  reasonably  ascertainable 
by"  standard  that  applies  to  all  other 
lUR  reporting  (see  regulatory  text 

§  710.43),  while  providing  sufficiently 
precise  processing  and  use  information 
for  screening  level  reviews.  In  addition, 
the  "readily  obtainable"  standard  limits 
the  reporting  burden  associated  with 
processing  and  use  reporting  and  is 
identical  to  the  standard  currently  in 
effect  under  EPA's  TSCA  Section  8(a) 
Preliminary  Assessment  Information 
Rule  (PAIR)  (See  40  CFR  712.7).  The 
"readily  obtainable"  definition  is 
further  discussed  in  Unit  III.D.2. 

c.  Reasonably  likely  to  be  exposed. 
For  the  purposes  of  reporting  under 
lURA,  reasonably  likely  to  be  exposed 
means  an  exposure  to  a  chemical 
substance  which,  under  foreseeable 
conditions  of  manufactiu^  (including 
import),  processing,  distribution  in 
commerce,  or  use  of  the  chemical 
substance,  is  more  likely  to  occur  than . 
not  to  occur.  Such  exposures  would 
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normally  include,  but  would  not  be 
limited  to,  activities  such  as  charging 
reactor  vessels,  drumming,  bulk  loading, 
cleaning  equipment,  maintenance 
operations,  materials  handling  and 
transfers,  and  analytical  operations. 
Covered  exposures  include  exposures 
through  any  route  of  entry  (inhalation, 
ingestion,  skin  contact,  etc.),  but 
excludes  accidental  or  theoretical 
exposures. 

d.  Use.  For  the  piupose  of  reporting 
under  lURA,  EPA  is  defining  "use"  as 
any  utilization  of  a  chemical  substance 
or  mixtuie  that  is  not  otherwise  covered 
by  the  terms  "manufacture"  or 
"process"  (see  regulatory  text  §  710.43). 
For  example,  the  activity  of  processing 
a  solvent  into  a  paint  formulation  is 
considered  "processing"  rather  than 
"use"  because  the  activity  incorporates 
the  chemical  substance  (the  solvent) 
into  a  formulation.  If  the  paint 
formulation  containing  the  solvent  is 
then  applied  to  a  metal  or  wood  surface 
(e.g.,  cars),  this  application  would  be 
considered  a  use  activity.  Relabeling  or 
redistributing  a  container  holding  a 
chemical  substance  or  mixture  where  no 
repackaging  occurs  does  not  constitute 
use  or  processing  of  the  chemical 
substance  or  mixture. 

e.  Repackaging.  For  the  purpose  of 
reporting  under  lURA,  "repackaging"  is 
defined  as  the  physical  transfer  of  a 
chemical  substance  or  mixture  (as  is) 
from  one  container  to  another  container 
or  containers  in  preparation  for 
distributing  the  chemical  substance  or 
mixture  in  commerce.  This  definition 
does  not  apply  to  sites  that  only  relabel 
or  redistribute  the  reportable  chemical 
substance  without  removing  the 
chemical  substance  from  the  container 
in  which  it  is  received  or  purchased. 

f.  Industrial  use.  EPA  defines 
"industrial  use"  for  purposes  of 
reporting  under  lURA  as  use  at  a  site  at 
which  one  or  more  chemical  substances 
or  mixtiues  are  manufactured  or 
processed  (see  §  710.43  of  the  regulatory 
text). 

g.  Commercial  and  consumer  use.  For 
purposes  of  reporting  under  lURA,  EPA 
defines  "commercial  use"  as  the  use  of 
a  chemical  substance  or  mixture  in  a 
commercial  enterprise  providing 
saleable  goods  or  a  service,  such  as 
painting  contractors  using  paint 
products.  A  ''consumer  use,"  on  the 
other  hand,  means  the  use  of  a  chemical 
substance  that  is  directly,  or  as  part  of 

a  mixture,  sold  to  or  made  available  to 
consumers  for  their  use  in  or  around  a 
permanent  or  temporary  household  or 
residence,  a  school,  or  recreational  areas 
(see  §  710.43  of  the  regulatory  text). 
Exposures  to  commercial  and  consumer 
products  are  similar  for  risk  screening 


purposes  because  existing  screening 
level  assessment  methods  are  not 
sophisticated  enough  to  distinguish 
between  these  exposures. 

h.  Intended  fffr  use  by  children.  For 
purposes  of  reporting  under  lURA,  EPA 
defines  "intended  for  use  by  children" 
as  the  use  of  a  chemical  substance  or 
mixture  in  or  on  a  product  that  is 
specifically  intended  for  use  by  children 
age  14  or  younger.  A  chemical  substance 
or  mixtiu«  is  intended  for  use  by 
children  when  the  submitter  answers 
"yes"  to  at  least  one  of  the  following 
questions  for  the  product  into  which  the 
submitter's  chemical  substance  or 
mixture  is  incorporated:  (1)  Is  the 
product  commonly  recognized  (i.e.,  by  a 
reasonable  person)  as  being  intended  for 
children  age  14  or  younger;  (2)  Does  the 
manufacturer  of  the  product  state 
through  product  labeling  or  other 
written  materials  that  the  product  is 
intended  for  or  will  be  used  by  children 
age  14  or  younger;  or  (3)  Is  the 
advertising,  promotion,  or  marketihg  of 
the  product  aimed  at  children  age  14  or 
younger? 

i.  Reportable  chemical  substance.  For 
the  purposes  of  reporting  under  lURA, 
a  reportable  chemical  substance  is  a 
chemical  substance  described  in 
§  710.45  of  the  regulatory  text. 

j.  Reporting  year.  For  the  purposes  of 
reporting  under  lURA,  the  reporting 
year  is  the  calendar  year  in  which 
information  to  be  reported  to  EPA 
during  a  submission  period  is  generated, 
i.e.,  calendar  year  2005  and^he  calendar 
year  at  4-year  intervals  thereafter.  For 
instance,  for  information  submitted  in 
2006,  the  information  will  be  generated 
during  the  period  from  January  1  to 
December  31,  2005. 

k.  Submission  period.  For  the 
purposes  of  reporting  under  lURA,  the 
submission  period  is  the  period  in 
which  the  information  generated  during 
the  r%porting  year  is  submitted  to  EPA. 
For  instance  information  generated 
during  the  period  from  January  1  to 
December  31,  2005  (i.e.,  when  the 
chemical  substance  is  manufactured) 
will  be  submitted  during  the  2006 
submission  period. 

1.  Site-limited.  For  purposes  of 
reporting  under  lURA,  EPA  defines 
"site-limited"  to  mean  that  a  chemical 
substance  is  manufactured  and 
processed  only  within  a  site  and  is  not 
distributed  for  commercial  purposes  as 
a  substance  or  as  part  of  a  mixtiue  or 
article  outside  the  site.  Imported 
substances  are  never  site-limited. 
Although  a  site-limited  chemical 
substance  is  not  distributed  for 
commercial  purposes  outside  the  site  at 
which  it  is  manufactured  and  processed, 
the  substance  is  considered  to  have  been 


manufactured  and  processed  for 
commercial  purposes. 

7.  What  new  data  elements  are 
reportable  by  only  larger  production 
volume  manufacturers?  As  described  in 
Unit  II.F.2.,  EPA  is  replacing  the  current 
lUR  reporting  threshold  of  10,000  lbs. 
per  year  per  site  with  two  new 
production  volume  reporting  thresholds 
of  25,000  lbs.  and  300,000  lbs.  per  year 
per  site.  Each  person  manufacturing  a 
reportable  substance  at  or  above  the 
25,000  lbs.  per  year  per  site  threshold  is 
required  to  complete  at  least  a  partial 
report  containing  the  information  in 
Parts  I  and  II  of  the  revised  Form  U. 
Persons  who  manufactiu'e  a  reportable 
substance  at  or  above  the  300,000  lbs. 
per  year  per  site  threshold  are  requfred 
to  complete  a  full  report,  providing  the 
information  in  Part  III  of  the  revised 
Form  U  in  addition  to  the  information 
in  Parts  I  and  II.  Part  III  concerns  the 
processing  and  use  of  chemical 
substances. 

a.  Processing  and  use  information 
(§  71 0.52(c)(4)  of  the  regulatory  text). 
Submitters  with  plant  sites  at  which  a 
reportable  chemical  substance  is 
manufactiu-ed  in  annual  quantities  of 
300,000  lbs.  or  more  must  report 
processing  and  use  information  under 
lURA.  EPA  requires  submitters  to  report 
the  information  described  in 
§  710.52(c)(4)  of  the  regulatory  text 
concerning  the  processing  and  use  of 
each  reportable  chemical  substance  at 
sites  that  receive  a  reportable  chemical 
substance  from  the  submitter  site  either 
directly  or  indirectly  (including  through 
a  broker/distributor,  from  a  customer  of 
the  submitter,  etc.),  whether  the 
recipient  site(s)  are  controlled  by  the 
submitter  site  or  not.  Processing  and  use 
information  must  be  reported  only  to 
the  extent  that  the  data,  or  an  estimate, 
is  "readily  obtainable"  by  the  submitter 
(see  Unit  II.F.6.b.). 

i.  Industrial  processing  or  use 
operations  (§  710.52(c)(4)(i)(A)  of  the 
regulatory  text).  Submitters  must  report 
the  industrial  processing  or  use 
operation(s)  at  each  site  that  receives  the 
reportable  substance  from  the  submitter 
site  (whether  the  recipient  site(s)  are 
controlled  by  the  submitter  site  or  not). 
The  categories  for  reporting  are  listed  in 
§  710.52(c)(4)(i)(A)  of  the  regulatory 
text. 

ii.  North  American  Industrial 
Classification  System  (NAICS)  Code 
(§  710.52(c)(4)(i)(B)  of  the  regulatory 
text).  Submitters  must  report  the  five- 
digit  NAICS  code(s)  that  best  describe(s) 
the  industrial  processing  or  use 
activities  at  the  sites  that  receive  a 
reportable  chemical  substance  from  the 
submitter  either  directly  or  indirectly 
(including  through  a  broker/distributor. 
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from  a  customer  of  the  submitter,  etc.), 
whether  the  recipient  site(s)  are 
controlled  by  the  submitter  site  or  not. 
The  NAICS  codes,  published  by  the 
Office  of  Management  and  Budget 
(0MB),  have  superseded  the  prior 
system  of  Standard  Industrial 
Classification  tSIC)  codes  (Ref.  15). 
Submitters  must  report  these  codes  to 
the  extent  the  information  is  readily 
obtainable  for  processing  or  use 
activities  at  sites  that  process  or  use  a 
reportable  chemical  substance  received 
from  the  submitter.  EPA  does  not  intend 
for  manufacturers  to  survey  their 
customers  or  distributors  to  precisely 
identify  the  appropriate  NAICS  codes  at 

Eeir  downstream  sites. 
The  NAICS  classification  system  is 
ing  used  in  lURA  to  describe  the 
industrial  setting  in  which  chemical 
exposiu^s  associated  with  the  industrial 
processing  or  use  of  a  chemical 
substance  may  occur.  Exposiure  to  a 
chemical  substance  typically  varies 
among  industries.  The  NAICS  code  in 
conjunction  with  the  Industrial 
Function  Category  (IFC)  code  and  the 
processing  or  use  operation  will  define 
the  industi°ial,  commercial,  or  consiuner 
setting  so  that  the  appropriate  scenarios 
can  be  applied  to  estimate  worker, 
community,  and  environmental 
exposiu-es  to  the  chemical  substance. 

The  NAICS  codes  which  best  describe 
the  industrial  activities  associated  with 
each  reported  industrial  processing  or 
use  operation  must  be  provided.  If  more 
than  10  NAICS  codes  apply  to  a 
reportable  chemical  substance, 
submitters  need  only  report  the  10 
NAICS  code,  IFC  and  processing  or  use 
operation  combinations  that 
ciunulatively  represent  the  largest 
percentage  of  the  substance's 
production  volume,  measiued  by 
weight.  Submitters  may  also  report  the 
same  NAICS  code  multiple  times  if  the 
chemical  being  reported  has  several 
industrial  functions  or  multiple 
processing  or  use  operations.  This 
limitation  on  reporting  is  intended  to 
minimize  submitters'  reporting  burden. 

iii.  Industrial  function  category  (IFC) 
(§  710.52(c)(4)(i)(C)  of  the  regulatory 
text).  Submitters  must  report  the  IFCs 
that  best  represent  the  specific  manner 
in  which  a  chemical  substance  is  used 
within  each  NAICS  code  reported. 
Submitters  may  report  the  same 
function  category  under  different  NAICS 
codes.  The  IFCs  to  be  used  are  listed  in 
the  regulatory  text  at  §  710.52(c)(4)(i)(C). 

A  NAICS  code  and  IFC  combination 
sufficiently  defines  a  potential  exposure 
scenario  for  risk  screening  and  priority- 
setting  purposes.  EPA  conducted 
studies  to  determine  whether 
information  regarding  the  industrial 


sectors  in  which  a  chemical  substance  is 
processed  and  used,  and  information 
regarding  the  function  a  chemical 
substance  performs  within  industrial 
processes,  are  useful  for  the  piupose  of 
screening  level  exposiue  assessments. 
These  studies  demonstrated  that  this 
type  of  information  provides  indications 
of  the  route,  magnitude,  and 
concentration  of  potential  chemical 
exposures  to  humans  and  to  the 
environment.  The  results  of  the  studies 
are  provided  in  two  of  the  technical 
support  documents  that  EPA  developed 
in  support  of  this  rule  (Refs.  14  and  16). 
'  IFCs  are  also  useful  in  estimating  the 
frequency  and  duration  of  chemical 
substance  exposiu^es  by  indicating  the 
type  of  application  in  which  a  chemical 
will  be  used  (e.g.,  solvents  (for  cleaning 
and  degreasing)  or  intermediate).  The 
relationship  between  industrial  function 
categories  and  the  frequency  and 
diiration  of  exposiue  to  chemical 
substances  is  particularly  useful  in 
developing  exposiu^e  assessments  in 
EPA's  New  Chemicals  Program.  These 
data  elements  are  important  elements  in 
developing  useful  exposiue  scenarios. 
In  th»  absence  of  these  data,  EPA  often 
uses  conservative  estimates  that  may 
indicate  a  greater  risk  than  is  actually 
the  case.  Data  that  will  be  obtained 
under  lURA  will  enable  EPA  to  make 
more  realistic  characterizations  of 
exposure,  instead  of  "worst  case" 
assumptions. 

iv.  Percentage  of  production  volume 
attributable  to  each  combination  of 
NAICS  code  and  industrial  function 
category  in  each  processing  or  use 
operation  (§  710.52(c)(4)(i)(D)  of  the 
regulatory  text).  Submitters  must 
estimate  the  percentage  of  total 
production  volume  attributable  to  each 
reported  combination  of  NAICS  code 
and  IFC  in  each  processing  or  use 
operation,  to  the  extent  that  such 
information  is  readily  obtainable. 
Estimates  must  be  rounded  off  to  the 
nearest  10%  of  production  volume. 
Submitters  are  not  permitted  to  round 
off  to  zero  percent  if  the  production 
volume  attributable  to  a  NAICS  code/ 
IFC/processing  or  use  operation 
combination  is  300,000  lbs.  or  more  and 
accounts  for  5%  or  less  of  the  total 
production  volume  of  a  reportable 
chemical  substance.  In  such  cases, 
submitters  must  report  the  percentage  of 
production  voliune  attributable  to  that 
combination  to  the  nearest  1%  of 
production  volume.  This  exception  to 
the  general  rounding  rule  will  enstue 
that  adequate  use  information  is 
reported  for  the  larger  production 
voliune  chemical  substances. 

The  total  percent  production  volumes 
associated  with  the  NAICS  code/IFC 


combinations  may  add  up  to  more  than 
100%,  given  that  the  submitter  is 
reporting  on  distribution  of  a  chemical 
to  sites  in  its  control  as  well  as 
downstream  sites,  some  of  which  are 
not  immediate  purchasers  from  thie 
original  manufacturing  site. 
Additionally,  the  total  percent 
production  volume  may  add  up  to  less 
than  100%-if  the  submitter  cannot 
readily  obtain  information  about  how  all 
of  its  production  volume  is  processed  or 
used  by  industry. 

V.  Number  of  processing  or  use  sites 
(§  710.52(c)(4)(i)(E)  of  the  regulatory 
text).  Submitters  must  report  estimates 
of  the  total  number  of  industrial  sites, 
including  those  beyond  the  submitter's 
control,  that  process  or  use  each 
reportable  chemical  substance 
manufactured  by  the  submitter,  with 
respect  to  each  combination  of  NAICS 
code  and  IFC  in  each  processing  or  use 
operation.  The  ranges  that  will  be  used 
for  reporting  the  number  of  sites  can  be 
found  at  §  710.52(c)(4)(i)(E)  of  the 
regulatory  text.  For  risk  screening 
piuposes,  the  niunber  of  sites  at  which 
chemical  substances  are  manufactured, 
processed,  or  used  is  a  useful  indicator 
of  the  niunber  of  ecosystems  and  the 
size  of  the  general  population 
potentially  exposed  to  the  chemical 
substances. 

vi.  Number  of  workers 
(§  710.52(c)(4)(i)(F)  of  the  regulatory 
text).  Submitters  must  report  estimates 
of  the  total  number  of  workers, 
including  those  at  sites  not  under  the 
submitter's  control,  that  are  reasonably 
likely  to  be  exposed  while  processing  or 
using  the  reportable  chemical  substance, 
with  respect  to  each  combination  of 
NAICS  code  and  IFC  in  each  processing 
or  use  operation.  The  approximate 
number  of  workers  will  be  reported 
using  the  same  definitions  and  ranges 
described  under  Unit  II.F.5.e.  The 
difference  in  reporting  worker  exposure 
information  under  this  section  is  that 
such  information  need  be  reported  only 
to  the  extent  that  it  is  readily  obtainable. 

b.  Commercial  and  consumer  use 
information  (§  710.52(c)(4)(ii)  of  the 
regulatory  text).  Submitters  must  report 
information  concerning  the  commercial 
and  consumer  uses  of  each  reportable 
chemical  substance,  whether  the  site(s) 
at  which  the  chemical  substance  is  used 
are  controlled  by  the  submitter  site  or 
not.  As  for  the  industrial  processing  and 
use  information  described  in  Unit 
n.F.7.a.,  commercial  and  consumer  use 
information  must  be  reported  only  by 
sites  at  which  a  chemical  substance  is 
manufactiu^d  in  aimual  quantities  of 
300,000  lbs.  or  more,  and  submitters  are 
only  required  to  report  the  information 
to  the  extent  that  it  is  readily  obtainable. 
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Consumers  comprise  a  subpopulation 
of  particular  concern  to  EPA,  the 
Consumer  Products  Safety  Commission 
(CPSC),  and  other  governmental  and 
non-governmental  organizations. 
Information  from  submitters  about 
whether  the  chemical  substances  they 
manufactiire  are  used  in  consumer 
products  is  useful  in  estimating  the 
potential  risks  to  consumers  that  result 
from  chemical  exposures.  In  the  absence 
of  more  specific  data,  EPA  often 
assumes  for  risk  screening  purposes  that 
large,  unprotected  populations  may 
potentially  be  exposed  to  the  chemical 
substances  in  consumer  products.  EPA 
is  also  working  with  industry  and  other 
stakeholders  to  develop  hazard, 
exposiire,  and  risk  assessments 
regarding  chemicals  to  which  children 
are  exposed.  The  commercial  and 
consumer  product  information  that  will 
be  reported  under  lURA  will  be  used  by 
EPA  in  the  identification  of  chemicals 
that  might  be  included  in  these 
programs,  and  may  contribute  to 
exposure  assessments  for  these 
chemicals.  *' 

i.  Commercial  and  consumer  product 
categories  (§  710.52(c)(4j(ii)(A)  of  the 
regulatory  text).  Submitters  must  report 
up  to  10  categories  that  best  describe  the 
commercial  and  consumer  products  in 
which  the  reportable  chemical 
substance  is  used  (whether  the  recipient 
site{s)  are  controlled  by  the  submitter 
site  or  not).  If  more  them  10  categories 
apply,  submitters  need  only  report  the 
10  categories  for  the  chemical  substance 


that  ciunulatively  represent  the  largest 
percentage  of  the  submitter's  production 
volume,  measured  by  weight.  The 
commercial  and  consumer  product 
(CCP)  categories  are  listed  at 
§  710.52(c)(4)(ii)(A)  of  the  regulatory 
text.  Information  on  the  use  of 
chemicals  in  CCPs  is  useful  in 
estimating  the  frequency  and  duration 
of  chemical  substance  exposures.  In  the 
absence  of  other  information,  consumers 
are  often  assumed  to  experience  less 
controlled,  but  less  frequent  exposures 
than  workers.  The  data  that  will  be 
obtained  under  lURA  will  enable  EPA  to 
make  more  realistic  characterizations  of 
exposure,  instead  of  "worst  case," 
overly  conservative  assumptions. 

ii.  Products  intended  for  use  by 
children  (§  710.52(c)(4)(ii)(B)  of  the 
regulatory  text).  Submitters  must 
indicate,  within  each  reported  CCP 
category,  whether,  based  on  readily 
obtainable  information,  any  amount  of 
each  reportable  chemical  substance 
manufactured  by  the  submitter  is  or  is 
not  present  in  (for  example,  a  plasticizer 
chemical  used  to  make  pacifiers)  or  on 
(for  example,  as  a  component  in  the 
paint  on  a  toy)  any  products  intended 
for  use  by  children,  regardless  of  the 
concentration  of  the  substance,  or 
indicate  that  such  information  is  not 
readily  obtainable. 

EPA  defines  "intended  for  use  by 
children"  in  §  710.43  of  the  regulatory 
text  and  in  Unit  II.F.6.h.  Using  this 
definition,  if  a  submitter  determines, 
based  on  readily  obtainable  information, 


that  its  chemical  substance  or  mixture  is 
used  in  or  on  a  product  that  is  intended 
to  be  used  by  children  age  14  or 
yoimger,  the  submitter  would  indicate 
this  on  Form  U.  For  example,  EPA 
believes  that  certain  products,  like 
crayons,  coloring  books,  diapers,  and 
toy  cars  -  to  Ucune  a  few  -  are  typically 
intended  to  be  used  by  children  age  14 
or  younger.  As  such,  if  a  submitter 
determines,  based  on  readily  obtainable 
information,  that  its  chemical  substance 
or  mixtm-e  is  used  in  crayons  and  toy 
cars,  that  submitter  would  report  a  "Y" 
in  the  Children's  Use  column  on  Form 
U  for  categories  COl  and  ClO. 

On  the  other  hand,  EPA  believes  that 
certain  products,  like  household 
cleaning  products,  automotive  products, 
and  lubricants~to  name  a  few-are 
typically  not  intended  to  be  used  by 
children  age  14  or  younger.  As  such,  if 
a  submitter  determines,  based  on  readily 
obtainable  information,  that  its  chemical 
substance  or  mixture  is  used  in 
automotive  care  products  and 
lubricants,  that  submitter  could  report  a 
"N"  in  the  Children's  Use  column  on 
Form  U  for  categories  C03  and  C09. 

For  further  illustration,  some 
excunples  of  products  that  are  typically 
intended  for  use  by  children  14  or 
younger  are  provided  for  each 
commercial  and  consumer  use  category 
(this  listing  is  not  intended  to  be 
exhaustive  and  should  therefore  not  be 
considered  limiting): 


Code 

Category 

Examples  of  Children's  Products 

C01 

Artists'  supplies 

Orayons,  childQen's  mari<ers 

002 

Adhesives  and  sealants 

Oraft  glue,  model  glue 

003 

Automotive  care  products 

Typically  products  in  this  category  are  not  likely  to  be 
intended  for  use  by  children  14  or  younger 

004 

Electrical  and  electronic  products 

Electronic  games,  remote  control  cars,  toys 

005 

Glass  and  ceramic  products 

Porcelain  dolls 

006 

Fabrics,  textiles  and  apparel 

Pajamas 

007 

Lawn  and   garden  products  (non-pes- 
ticidal) 

Lawn  and  gardening  tools  designed  specifically  for 
children,  e.g.,  children's  rake 

008 

Leather  products 

Shoes,  jackets,  baseball  gloves 

009 

Lubricants,  greases  and  fuel  additives 

Typically  products  in  this  category  are  not  likely  to  be 
intended  for  use  by  children  14  or  younger 

010 

Metal  products 

Toy  trucks,  toy  cars,  wagon 

011 

Paper  products 

Diapers,  baby  wipes,  coloring  books 

012 

Paints  and  coatings 

Finger  paints,  water  color  kits  intended  for  children's 
use 
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Code 

Category 

Examples  of  CfiiWren's  Products 

C13 

Photographic  chemicals 

Typically  products  in  this  category  are  not  likely  to  be 
intended  for  use  by  children  14  or  younger 

C14 

Polishes  and  sanitation  goods 

Typically  products  in  this  category  are  not  likely  to  be 
intended  for  use  by  children  14  or  younger 

C15 

Rubber  and  plastic  products 

Pacifiers,  action  figures,  balls 

C16 

Soaps  and  detergents 

Baby  shampoo,  children's  bubble  bath 

C17 

Transportation  products 

Child's  car  seat 

C18 

Wood  and  wood  furniture 

Baby  cribs,  changing  tables,  wooden  toys 

C19 

Other 

Other  items  specifically  intended  for  use  by  children 
age  14  or  younger 

EPA  chose  the  phrase  "intended  for 
use  by  children"  because  it  appears  in 
the  Federal  Hazardous  Substances  Act 
(FHSA)  (15  U.S.C.  1261  et  seq.)  and  has 
been  applied  by  the  Consiuner  Product 
Safety  Commission  (CPSC)  for  over  20 
years.  While  not  specifically  defined  in 
FHSA  or  its  implementing  regulations, 
the  CPSC  regulations  list  several  factors 
that  CPSC  considers  in  determining 
whether  a  product  is  a  "children's 
product"  intended  for  use  by  children 
(16  CFR  1501.2(b)).  After  consultation 
with  CPSC,  EPA  adapted  these  factors 
for  the  piupose  of  defining  "intended 
for  use  by  children"  for  lURA  piuposes. 

EPA  based  the  ages  for  the  definition, 
i.e.,  14  or  younger,  on  the  Standard 
Consumer  Safety  Specification  on  Toy 
Safety  issued  by  the  American  Society 
for  Testing  and  Materials  (ASTM), 
Standard:  ASTM  F963-96a.  This 
standard  covers  age  groups  through  14 
years  and  defines  "toy"  as:  "any  object 
designed,  manufactured,  or  marketed  as 
a  plaything  for  children  through  the  age 
of  14  years"  (Ref.  17,  section  3.1.33). 

Obtaining  information  indicating  that 
a  chemical  substance  or  mixtiu'e  is  used 
in  a  product  that  is  intended  for  use  by 
children  will  enable  the  Agency  and 
others  to  identify  chemicals  affecting 
this  particularly  sensitive  population. 
EPA  has  long  had  an  interest  in 
protecting  children  fi-om  unreasonable 
adverse  affects  associated  with  exposiue 
to  chemicals.  In  1995,  EPA  established 
a  policy  to  ensure  that  environmental 
health  risks  of  children  are  explicitly 
and  consistently  evaluated  in  our  risk 
assessments,  risk  characterizations,  and 
environmental  and  public  health 
standards  (see  http://yosemite.epa.gov/ 
ochp/ochpweb.nsf/homepage). 
Environmental  health  threats  to 
children  are  often  difficult  to  recognize 
and  assess  because  of  limited 
information  to  identify  where  children's 


exposures  occur  and  limited 
understanding  of  when  and  why 
children's  exposures  and  responses  are 
different  from  those  of  adults. 

In  1997,  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
specifically  directed  each  Federal 
agency  to  make  it  a  high  priority  to 
identify,  assess,  and  address  children's 
environmental  health  and  safety  risks.  It 
also  created  a  Task  Force  on 
Environmental  Health  Risks  and  Safety 
Risks  to  Children.  On  October  9,  2001, 
President  Bush  signed  Executive  Order 
13229,  entitled  Amendment  to 
Executive  Order  13045,  Extending  the 
Task  Force  on  Environmental  Health 
Risks  and  Safety  Risks  to  Children  (66 
FR  52013,  October  11,  2001),  extending 
the  work  of  the  Task  Force  by  another 
18  months.  These  Executive  Orders 
illustrate  the  interest  in  and  the 
importance  placed  on  addressing 
children's  enviroiunental  health  and 
safety  risks. 

The  inclusion  of  the  children's  use 
category  in  lURA  will  provide  the 
Agency  and  others  with  valuable 
information  about  the  relationship 
between  the  lUR  chemicals  and 
products  intended  for  use  by  children 
14  or  yoiuiger.  This  information  will 
allow  the  Agency  to  respond  to 
concerns  about  chemicals  used  in  the 
manufactiu«  of  products  intended  for 
use  by  children,  enabling  the  Agency  to 
identify  those  chemicals  that  are 
reported  as  not  being  used  in  children's 
products,  those  chemicals  that  are  used 
in  children's  products,  and  those 
chemicals  where  it  is  not  known  if  they 
are  used  in  children's  products.  This 
initial  screen  will  then  allow  EPA  and 
others  to  identify  those  chemicals  used 
in  children's  products  that  might 
warrant  further  investigation  or 


assessment,  and  thereby  allow  EPA,  as 
well  as  other  interested  parties  and 
affected  entities,  to  better  prioritize  such 
assessments  and  maximize  available 
resources. 

iii.  Percentage  of  production^volume 
attributable  to  each  commercial  and 
consumer  product  category 
(§  710.52(c)(4)(ii)(C)  of  the  regulatory 
text).  Submitters  must  estimate  the 
percentage  of  their  site  production 
volume  for  each  reportable  chemical 
substance  that  is  attributable  to  each 
specific  commercial  and  consumer  end- 
use.  This  information  must  be  submitted 
to  the  extent  that  it  is  readily  obtainable. 
Estimates  must  be  rounded  off  to  the 
nearest  10%  of  production  voliune. 
However,  a  CCP  category  which 
accounts  for  5%  or  less  of  the  total 
production  voliune  of  a  reportable 
chemical  substance  cannot  be  rounded 
off  to  zero  percent  if  the  production 
volume  attributable  to  that  CCP  category 
is  greater  than  or  equal  to  300,000  lbs. 
In  such  cases,  submitters  must  report 
the  percentage  of  production  volume 
attributable  to  that  CCP  category  to  the 
nearest  1%  of  production  voliune.  This 
exception  to  the  general  rounding  rule 
will  ensure  that  adequate  use 
information  is  reported  for  the  larger 
production  volume  chemical 
substances. 

The  total  percent  production  volumes 
reported  may  add  up  to  more  than 
100%,  given  that  the  submitter  is 
reporting  on  distribution  of  a  chemical 
to  sites  in  its  control  as  well  as 
downstream  sites,  some  of  which  are 
not  immediate  purchasers  from  the 
original  manufacturing  site. 
Additionally,  the  total  percent 
production  volume  may  add  up  to  less 
than  100%  if  the  submitter  cannot 
readily  obtain  information  about  how  all 
of  its  production  volume  is  used  in 
commercial  and  consumer  products. 
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iv.  Maximum  concentration  in 
commercial  and  consumer  products 
(§  710.52(c)(4)(ii)(D)  of  the  regulatory 
text).  Submitters  must  report  the 
maximum  concentration  (measured  by 
weight)  of  each  reportable  chemical 
substance  in  each  commercial  and 
consumer  product  category.  In 
complying  with  this  requirement, 
submitters  will  select  from  the  list  of 
concentration  ranges  provided  in 
§  710.52(c)(3)(vii)  in  the  regulatory  text. 
Concentration  is  further  discussed  in 
Unit  III.B.l.b.  As  with  the  other 
processing  and  use  information  that 
submitters  must  report,  such 
information  will  be  reported  only  to  the 
extent  that  it  is  readily  obtainable  by  the 
submitter. 

8.  What  changes  have  been  made  to 
requirements  for  making  CBI  claims?- 
Submitters  are  able  to  claim  information 
submitted  to  EPA  under  this  amended 
rule  as  confidential  if  they  have  reason 
to  believe  that  release  of  the  information 
would  reveal  trade  secrets  or 
confidential  commercial  or  financial 
information,  as  provided  by  section  14 
of  TSCA  and  40  CFR  part  2.  Claims  of 
confidentiality  must  be  asserted  at  the 
time  information  is  submitted  to  EPA. 
"  EPA's  procedures  for  processing  and 
reviewing  confidentiality  claims  are  set 
forth  at  40  CFR  part  2,  subpart  B.  EPA 
strongly  encourages  submitters  to 
review  confidentiality  claims  carefully 
to  ensure  that  the  information  in 
question  falls  within  the  protection  of 
TSCA  section  14.  and  to  limit  invalid 
confidentiality  claims  as  much  as 
possible. 

Submitters  will  have  an  opportunity 
to  make  CBI  claims  for  most  of  the 
information  reported  under  lURA.  To 
claim  information  as  confidential,  a 
submitter  must  check  the  appropriate 
box  and  sign  the  certification  statement 
on  the  reporting  form.  If  a  submitter 
fails  to  do  so,  EPA  could  release  the 
information  to  the  public  without 
further  notice  to  the  submitter.  As  in  the 
past  TSCA  Inventory  Update  collections 
and  the  initial  TSCA  Inventory 
collection,  by  signing  the  certification 
statement  the  submitter  certifies  that  its 
claims  of  confidentiality  are  true  and 
correct.  Procedures  for  claiming 
information  submitted  electronically 
(such  as  a  submission  on  diskette)  as 
CBI  will  be  specified  in  the  instruction 
manual  that  will  be  available  each 
submission  period  as  described  in 
§  710.59  of  the  regulatory  text.  CBI 
should  not  be  submitted  by  e-mail.  A 
discussion  about  CBI  claims  under 
lURA  is  provided  in  this  unit. . 

a.  Upfront  substantiation  for  plant  site 
identity.  Submitters  are  required  to 
provide  upfi-ont  substantiation  for  CBI 


claims  for  plant  site  identity,  in  a 
manner  similar  to  the  upfront 
substantiation  of  chemical  identity 
imder  the  existing  lUR  (see  40  CFR 
710.38).  Under  lURA  (see  §  710.58(d)  of 
the  regulatory  text),  a  submitter  may 
assert  a  claim  of  confidentiality  for  a 
plant  site  identity  if  the  submitter 
believes  that  releasing  that  identity 
would  reveal  trade  secrets  or 
confidential  commercial  or  financial 
information,  as  provided  by  TSCA 
.section  14.  Submitters  in  past  lUR 
information  collections  have  claimed  in 
excess  of  15%  of  plant  site  identities  as 
CBI.  While  the  Agency  does  not 
question  the  occasional  need  for  this 
claim,  it  believes  that  these  claims 
should  be  limited  to  only  those 
circumstances  in  which  it  is  necessary. 
Further  discussion  on  upfront 
substantiation  is  found  in  Unit  III.E.2. 

In  order  to  assert  a  claim  of 
confidentiality  for  a  plant  site  identity 
under  this  amended  rule,  the  submitter 
must  check  the  appropriate  box  on  the 
reporting  form  indicating  a 
confidentiality  claim  for  plant  site 
identity  and  substantiate  the  claim  in 
writing  by  answering  certain  questions 
provided  in  §  710.58(d)  of  the  regulatory 
text.  If  a  submitter  fails  to  substantiate 
the  plant  site  CBI  claim,  EPA  could 
make  the  information  available  to  the 
public  without  further  notice  to  the 
submitter. 

b.  CBI  claims  for  chemical  production 
volume  information.  EPA  did  not 
change  the  ability  of  the  submitter  to 
assert  a  claim  of  confidentiality  for 
production  volume  information  if  the 
release  of  that  information  would  reveal 
trade  secrets  or  confidential  commercial 
or  financial  information  as  provided  by 
section  14  of  TSCA.  However, 
submitters  may  now  make  separate  CBI 
claims  for  both  actual  plant  site 
production  volume  information  and  a 
corresponding  production  volume 
range.  Production  volume  ranges  are 
similar  to  those  used  in  the 
implementation  of  the  original  TSCA 
Inventory  collection  and  can  be  found  at 
§  710.52(c)(3)(v)  of  the  regulatory  text. 

In  the  last  four  lUR  submission 
periods  when  EPA  sought  actual 
production  volume  information, 
approximately  65%  of  the  information 
was  claimed  as  confidential.  In  contrast, 
only  35%  of  production  volume  data 
collected  in  ranges  in  the  original  TSCA 
inventory  collection  were  claimed  as 
confidential.  This  difference  indicates 
that  submitters  may  be  significantly  less 
likely  to  make  CBI  claims  for  production 
volume  information  reported  in  ranges 
than  for  discrete  production  volvune 
figures.  The  high  proportion  of  CBI 
claims  in  lUR  reports  has  severely 


limited  EPA's  ability  to  convey 
production  volume  information  to  the 
public,  even  in  the  form  of  a  national 
aggregate  production  volume  for  the 
chemical.  EPA  needs  to  be  able  to 
convey  production  volume  information 
to  the  public  to  explain  its  chemical  risk 
assessment  and  risk  management 
decisions.  Effective  communication  of 
this  information  is  vital  to  EPA's  overall 
mission.  EPA  has  added  the  ability  to 
claim  production  volume  range 
information  CBI  in  an  effort  to  address 
this  problem.  In  some  cases,  submitters 
may  choose  to  claim  their  actual 
production  volume  as  CBI,  while 
allowing  the  more  general  production 
volume  range  to  be  made  public. 

in.  Public  Comments 

EPA  carefully  considered  the 
comments  it  received  on  the  proposed 
lURA.  Major  comments  are  discussed 
below.  Additional  conunent  summaries 
and  more  detailed  responses  are 
contained  in  the  "Summary  of  EPA's 
Responses  to  Public  Comments 
Submitted  in  Response  to  Proposed 
TSCA  Inventory  Update  Rule 
Amendments"  (Ref.  18). 

A.  General  Comments 

1 .  How  will  EPA  and  others  use  the 
new  exposure-related  data  collected 
under  these  amendments?  Several 
commenters  expressed  the  view  that 
EPA  has  not  provided  adequate 
justification  supporting  the  Agency's 
need  for  the  new  lUR  data,  nor  enough 
specific  examples  showing  how  EPA 
would  use  the  data  for  its  intended 
purpose. 

EPA  has  an  obligation  under  TSCA  to 
protect  human  health  and  the 
environment  fi-om  unreasonable  risks 
associated  with  chemicals  under  its 
jurisdiction.  In  order  to  evaluate 
potential  chemical  risks,  EPA  has 
determined  that  a  portion  of  the 
chemicals  (both  inorgemic  and  organic) 
on  the  TSCA  Inventory  currently 
warrant  the  collection  of  manufacturing 
information,  and  that  a  subset  of  those 
chemicals  (i.e.,  those  produced  in 
annual  quantities  of  300,000  lbs.  or 
more  at  a  site)  currently  warrant  the 
collection  of  supplementary  processing 
and  use  information.  EPA  is  amending 
the  lUR  to  provide  an  accurate  and 
readily  available  source  of  basic 
exposure-related  information  for 
approximately  4,000  of  the  76,000 
substances  listed  on  the  TSCA 
Inventory.  The  amendments 
significantly  limit  industry's  reporting 
burden  while  providing  EPA  with 
information  needed  to  screen  for  risks  to 
human  health  and  the  environment. 


Federal  Register / Vol.  68,  No.  4 /Tuesday,  January  7,  2003 /Rules  and  Regulations 


865 


EPA's  primary  use  of  these  data  will 
be  to  identify  priority  TSCA  chemicals 
for  more  detailed  information  gathering, 
risk  assessment,  and  risk  management 
in  order  to  develop  targeted  programs, 
allowing  the  Agency  to  be  proactive  in 
protecting  hiunan  health  and  the 
environment.  Screening  chemical  risks 
generally  requires  a  combination  of  both 
hazard  and  exposure  information.  The 
lack  of  exposure-related  data  beyond 
production  volume  data  in  the  ciurent 
lUR  has  severely  limited  the  usefulness 
of  the  current  lUR  data  for  risk 
screening.  Moreover,  the  exposure- 
related  data  that  will  be  collected  under 
lURA  are  not  otherwise  readily  available 
from  publicly  available  data  sources  (see 
Unit  III.A.3.).  This  lack  of  exposure- 
related  data  has  made  it  difficult  for 
EPA  and  others  to  identify  chemicals 
with  potential  exposures  of  concern, 
and  has  resulted  in  the  generation  of 
overly  conservative  screening  level 
eocposure  assessments. 

The  addition  of  manufactiu-ing, 
processing  and  use  exposure-related 
data  to  lURA,  especially  when  compiled 
by  EPA  into  a  searchable  data  base 
format,  will  enable  EPA  and  others  to 
more  readily  screen  chemicals  for 
exposure  and  risk.  These  reviews  will 
allow  for  better  prioritization  of 
chemicals  to  identify  those  warranting 
more  detailed  assessments  emd  to 
eliminate  chemicals  of  lesser  concern 
from  further  review. 

Data  generated  by  lURA  will  be  used 
in  a  wide  variety  of  programs 
hindamental  to  fulfilling  the  Agency's 
TSCA  statutory  mandate.  These 
programs  range  from  the  mor^ 
traditional  existing  chemicals  risk 
screening  efforts,  to  voluntary  programs 
such  as  EPA's  Design  for  the 
Environment  program  (see  http:// 
www.epa.gov/opptintr/dfe),  to 
individual  requests  for  analysis  of 
chemicals  not  associated  with  a 
particular  program.  The  lURA  data  base 
will  be  searched  to  identify  chemicals  or 
use  scenarios  meeting  specific  criteria. 
For  instance,  the  data  base  could  be 
searched  to  identify  chemicals  that, 
based  upon  these  data,  have  the  greatest 
potential  for  consumer  exposure, 
creating  a  list  of  chemicals  arranged 
according  to  the  production  volumes 
associated  with  different  consumer  uses. 
Additional  examples  of  uses  for  lURA 
data  are  provided  in  this  section  and  in 
EPA's  "lURA  Data  Use  Plan"  (Ref.  19). 
The  Agency  anticipates  that,  as  was  true 
even  for  the  basic  production  data 
reported  under  the  existing  lUR,  new 
uses  of  lURA  data  by  EPA  and  by  others 
will  continually  emerge  and  cannot  be 
predicted  at  this  time. 


Results  from  EPA  tools  such  as  the 
Use  Cluster  Scoring  System  (UCSS)  will 
be  greatly  improved  by  lURA  data.  The 
UCSS  is  a  computerized  tool  that 
combines  hazard  and  exposure 
information  from  a  variety  of  data 
soinces,  analyzes  the  data  in  relation  to 
groupings  by  commercial  use,  or 
"clusters,"  and  identifies  clusters  of 
potential  concern  to  EPA.  EPA's  Science 
Advisory  Board  (SAB)  conunented  in  its 
evaluation  of  the  UCSS  that  the  lack  of 
exposure  information  in  the  system  has 
impaired  its  usefulness  (Ref.  20).  The 
lURA  data  base  will  provide  exposure 
information  that  the  UCSS  will  be  able 
to  download  directly  and  use.  (For  a 
description  of  UCSS,  see  V.B.6.  of  the 
proposed  rule  at  64  FR  46780  or 
Vkrvkrw.epa.gov/oppt/cahp/actlocal/     * 
use.html) 

EPA  will  also  use  lURA  data  to 
perform  preliminary  exposure  and  risk 
screening  across  a  portion  of  the  TSCA 
Inventory  chemicals.  Some  of  the  same 
types  of  data  that  will  be  collected 
under  lURA  have  been  collected  under 
the  Agency's  TSCA  Existing  and  New 
Chemicals  Programs  and  have  aided 
EPA  in  performing  exposiu-e  and  risk 
screening.  These  exposiue-related  data 
were  submitted  as  part  of  programs  such 
as:  The  voluntary  UEIP  (see  http:// 
www.epa.gov/opptintr/exposure/docs/ 
ueip.htm  for  a  description  of  this 
project)  and  the  PMN  program  under 
TSCA  section  5.  Although  the  UEIP  and 
PMN  programs  involve  the  subniission 
of  certain  data  that  are  the  same  as  or 
similar  to  data  being  submitted  under 
lURA,  these  programs  carmot 
sufficiently  serve  the  needs  that  lURA 
will  serve  (see  Units  V.A.I,  and  V.B.5. 
of  the  proposed  rule  at  64  FR  46775  and 
46780).  However,  these  programs  are 
examples  of  the  usefulness  of  certain 
lURA  data  elements. 

For  example,  several  lURA  data 
elements  were  used  in  an  Existing 
Chemicals  Program  initial  review  of  the 
chemical  methyl  ethyl  ketoxime 
(MEKO).  This  review  relied  in  part  upon 
data  submitted  by  industry  under  the 
UEIP.  Some  of  the  data  are  similar  to 
those  that  will  be  reported  under  lURA 
and  include  the  following:  Production 
volume,  manufacturing  process, 
industry  sector,  industrial  processing/ 
use  activity,  functional  use,  number  of 
sites,  number  of  workers,  physical/ 
chemical  properties,  and  consumer 
product  information.  Other  UEIP 
information  submitted  by  industry  on 
MEKO  are  not  of  the  sort  that  will  be 
collected  under  lURA,  such  as 
environmental  releases  (releases  to  air, 
water,  etc.),  worker  exposure  activities, 
and  monitoring  data.  The  lURA  is 
designed  to  obtain  information  that  is 


the  most  critical  for  generating 
screening  level  exposure  profiles. 

The  UEIP  submissions  tor  MEKO  ' 
indicated  that  there  were  one 
manufacturer  and  two  importers  of 
MEKO  in  1993  and  five  primary  end 
uses  (submissions  provided  percentages 
of  MEKO  production  and  import 
volumes  devoted  to  each  use).  The 
submissions  also  reported  the  number  of 
workers  at  the  manufacturing  site,  the 
physical  forms  of  products  containing 
MEKO.  and  the  MEKO  weight  fraction 
in  each  use. 

The  MEKO  use  information  was 
combined  with  information  from 
available  workplace  monitoring  studies 
and  modeling  approaches  to  compile  a 
screening  level  workplace  exposure 
assessment.  The  UEIP  information  on 
use  provided  crucial  information  to 
allow  EPA  to  postulate  process 
operations,  worker  activities,  and  "^ 

possible  exposures.  For  example, 
MEKO's  primary  use  (92%  of 
production  and  import  volume)  is  as  a 
paint  additive.  This  fact  allows  EPA  to 
refer  to  information  on  paint  ' 

manufacturing  and  use  to  estimate 
exposures  to  workers  who  either 
formulate  paints  or  apply  the  paints 
using  spray  guns  or  other  techniques. 
MEKO  use  in  paint  indicates  a  potential 
for  exposure  to  several  large  populations 
(workers  and  consumers)  because 
exposure  to  even  small  amounts  of  paint 
can  result  in  significant  exposure  levels 
to  chemicals  in  paints.  Such  use 
information  can  also  be  used  by  EPA  to 
generate  estimated  nimibers  of  workers 
in  very  small  businesses  (<  10  workers) 
that  may  be  poorly  represented  by 
existing  National  Occupation  Exposure 
Survey  (NOES)  data.  In  the  MEKO  case, 
such  a  population  would  be  commercial 
painters.  Without  the  information  about 
MEKO  use  in  paints  and  the  large 
percentage  of  MEKO  volume  devoted  to 
this  use,  exposed  populations  and 
exposure  level  estimates  may  have  been 
severely  underestimated  or  left  as  a  data 
gap  (not  estimated).  Such 
underestimations  and  data  gaps  can 
artificially  lower  the  appropriate  level  of 
concern  for  potential  risk(s)  from  a 
chemical. 

The  usefulness  of  lURA  data  elements 
is  also  demonstrated  by  EPA's  use  of 
similar  data  in  its  New  Chemicals 
Program.  PMNs  for  new  chemical 
substances  submitted  to  EPA  under 
TSCA  section  5  require  many  of  the 
same  exposure-related  data  elements 
that  wrill  be  reported  under  lURA. 
Exposure-related  data  in  PMNs  include   , 
estimates  of  production  volume, 
categories  of  use,  percent  production 
volume  in  the  categories  of  use, 
maximum  number  of  workers  exposed. 
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and  concentrations  and  physical  forms 
of  the  chemical.  EPA  uses  these 
exposure-related  data  to  generate 
screening  level  risk  assessments  for 
regulatory  decision-making  under  TSCA 
section  5. 

The  manufacturer  of  a  new  chemical 
provided  the  following  information  in  a 
recent  PMN  submission:  An  estimated 
import  volume;  chemical  uses  and  the 
percentages  of  the  import  volume 
devoted  to  each  use  (non-cosmetic 
applications  as  a  component  of  a 
fragrance  formulation  used  in 
household  products  such  as  detergents, 
cleemers,  soaps,  room  fresheners,  etc.); 
number  of  sites  and  workers;  and 
consiuner  product  information  (weight 
percent  in  products).  EPA  used  this 
information  in  combination  with 
technical  references  and  other  data  to 
estimate  the  number  of  manufacturers  of 
household  products  who  may  use  the 
new  substance.  Releases  of  the  new 
substance  as  a  result  of  the  fragrance 
formulation  process  and  from 
manufacturers  of  the  household 
products  were  estimated,  resulting  in 
estimated  environmental  concentrations 
of  the  new  substance  due  to  its  release 
and  estimated  general  population 
exposures  to  the  new  substance.  EPA 
also  used  the  information  on  processing 
and  use  in  combination  with  modeling 
techniques  to  estimate  the  niunber  of 
workers  and  consumers  who  may  be 
exposed  to  the  new  substance  and  their 
estimated  exposures  to  the  new 
substance.  These  exposiue-related 
estimates,  when  combined  with 
information  on  the  estimated  hazards  of 
the  new  substance,  indicated  that  the 
estimated  risks  to  potentially-exposed 
workers,  the  general  population, 
consiuners,  and  aquatic  species  were  all 
below  levels  of  concern.  Therefore,  the 
Agency  could  determine  that  no  further 
regulation  under  TSCA  section  5  was 
needed  for  this  new  substance.  In 
contrast,  without  this  information,  EPA 
would  have  had  to  rely  on  generic 
assumptions  for  approximating 
potential  exposures.  These  types  of 
assumptions  are  intended  to  be 
conservative  in  nature  and  therefore 
often  result  in  higher  than  likely 
exposure  estimates. 

Information  from  the  lURA  may  also 
be  used  in  efforts  to  identify  single 
chemicals  to  support  potential  exposure 
prevention  activities.  For  excunple,  EPA 
recently  learned  that  certain  imports  of 
zinc  sulfate  were  contaminated  with 
cadmium.  Using  the  lURA  processing 
and  use  data  on  inorganic  substances, 
EPA  could  have  quickly  identified 
importers  of  zinc  sulfate  and  segments 
of  industry  or  the  general  population 
that  might  use  the  chemical.  EPA  then 


could  have  targeted  warnings  of  the 
potential  for  exposure  to  cadmium  more 
effectively,  thereby  preventing 
exposures  to  the  groups  likely  to  be  the 
most  highly  exposed. 

Other  Federal  agencies  have  also  long 
recognized  the  need  for  and  importance 
of  exposure  data.  OSHA,  NIOSH,  and 
CPSC  have  written  letters  supporting 
EPA's  and  their  own  need  for  exposure 
data  (Refs.  12, 13,  21,  22,  and  23).  In 
May  2000,  the  Government  Accounting 
Office  (GAO)  stated  that  "Various 
federal  agencies  have  collected  such 
human  exposure  data  for  a  number  of 
purposes;  historically,  these  collection 
efforts  have  been  limited  to  selected 
chemicals,  subpopulations,  and  time 
periods"  (Ref.  24). 

Other  government  agencies,  industry, 
public  interest  groups,  and  the  public  in 
general  will  be  able  to  access  and  use 
the  non-CBI  portion  of  lURA 
information.  The  lURA  exposure-related 
data  will  be  important  to  users  beyond 
those  who  accessed  the  existing  lUR  in 
the  past  solely  for  production  volume 
information.  The  Natural  Resources 
Defense  Council  (NRDC),  for  example, 
has  expressed  interest  in  using  IURA 
information  (Ref.  25).  In  another  case, 
persons  interested  in  reviewing  the  HPV 
Challenge  Program  screening  level 
hazard  data  (see  http://www.epa.gov/ 
opptintr/chemrtk/volchall.htm)  will  be 
able  to  use  the  non-CBI  exposure-related 
IURA  data  to  put  the  hazard  data  into 
context.  Risks  identified  via  evaluation 
pf  these  screening  level  hazard  and 
exposure  data  then  can  be  addressed. 

Although  EPA  can  envision  a  wide 
variety  of  uses  for  the  new  IURA 
exposure-related  information  as 
described  in  this  section,  the  Agency 
anticipates  that  even  more  opportunities 
exist  for  use  of  this  information,  as  is 
true  for  the  basic  production  data 
reported  under  the  ciurent  lUR. 

2.  What  is  the  practical  utility  of  the 
new  exposure-related  data"? 
Commenters  have  questioned  whether 
the  data  collected  as  a  part  of  this 
rulemaking  will  have  "practical  utility." 
Practical  utility  is  defined  in  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  3502(11))  to  mean  "the  ability 
of  an  Agency  to  use  information, 
particularly  the  capability  to  process 
such  information  in  a  timely  and  useful 
fashion."  The  OMB  regulatory 
definition  of  "practical  utility"  at  5  CFR 
part  1320.3(1)  addresses  not  only  the 
theoretical  or  potential  usefulness  of 
information  to  an  Agency,  but  also  its 
actual  usefulness,  taking  into  account  its 
accuracy,  validity,  adequacy,  and 
reliability,  the  Agency's  ability  to 
process  the  information  in  a  useful  and 
timely  fashion,  and  whether  the  Agency 


demonstrates  actual  timely  use  of  the 
data  by  the  Agency's  own  functions. 
The  following  discussion  addresses 
commenters'  concerns  in  two  parts: 
First,  the  accm-acy,  validity,  adequacy, 
and  reliability  of  the  data;  and  second, 
the  timely  use  of  the  data  by  EPA. 

a.  How  has  the  Agency  ensured  that 
the  data  will  be  accurate,  valid, 
adequate,  and  reliable?  Commenters 
asserted  that  the  data  EPA  proposed  to 
collect  through  FURA  would  not  be 
adequate  for  the  purposes  stated  by 
EPA,  and  would  not  be  accurate,  valid, 
or  reliable.  Commenters  stated  that  the 
information  collected  through  IURA 
would  be  of  limited  accuracy  and  would 
be  inferior  to  data  the  Agency  has 
collected  in  other  programs. 
Commenters  also  stated  that  the 
information  would  be  sb  uncertain  that 
it  would  not  be  useful  to  predict 
chemical  risk,  and  that  there  are  so 
many  other  factors  that  affect  exposure, 
such  as  engineering  controls,  that  the 
data  would  provide  a  limited  and 
potentially  inaccurate  view  of  potential 
exposure.  Additionally,  commenters 
asserted  that  they  do  not  know  how 
their  chemicals  are  used  downstream  of 
the  manufacturing  site,  therefore  if  they 
were  required  to  report  such 
information,  the  resulting  data  would  be 
unreliable. 

EPA  considered  the  types  of 
information  needed  for  screening  level 
exposure  and  risk  assessments  and 
believes  the  information  that  will  be 
collected  through  IURA  will  have  the 
necessary  level  of  accitfacy,  validity, 
adequacy,  and  reliability  for  such 
assessments.  EPA  agrees  that  there  are 
many  ways  to  increase  the  accuracy, 
validity,  and  reliability  of  the  data. 
However,  in  developing  IURA  and 
considering  various  alternatives,  EPA 
relied  on  experience  from  programs 
such  as  TSCA's  PMN  program  and  the 
UEIP  data  collection,  and  maintained  a 
balance  between  data  needs  for 
exposure  screening  and  priority  setting 
and  the  burden  associated  with 
providing  the  information.  If  the  Agency 
had  required  very  precise,  specific 
reporting,  submitter  burden  would  have 
increased  beyond  that  which  is 
appropriate  for  a  screening  level  data 
collection.  EPA  also  agrees  that  there  are 
many  factors  that  can  affect  exposure 
potential;  however,  the  data  provided  by 
the  submitters  will  provide  baseline 
information  sufficient  for  an  initial 
screen  of  exposure  potential. 

i.  Adequacy  of  the  data.  Before 
proposing  the  IURA,  EPA  analyzed 
various  exposure  data  collections  and 
assessments  to  determine  the  data 
elements  needed  for  a  screening  level 
exposure  assessment.  This  discussion 
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and  analysis  are  in  the  document 
"Inventory  Update  Rule  (lUR) 
Amendment  Technical  Support 
Document:  Exposure-Related  Data 
Usehil  for  Chemical  Risk  Screening" 
(Ref.  14).  Commenters'  suggestions  on 
the  proposed  rule  implied  that  more 
extensive  information  about  exposures 
than  was  included  in  the  proposed  rule 
would  be  necessary  for  even  a  screening 
level  analysis  of  potential  exposure.  One 
commenter  stated  that  there  are  many 
other  factors  that  can  significantly  affect 
the  potential  for  exposure.  These  factors 
include  engineering  controls  and 
personal  protective  equipment 
practices,  the  nature  of  the  activities  in 
which  workers  are  engaged,  and  the 
physicochemical  characteristics  of  the 
chemical  substances.  This  commenter 
also  stated  that  the  data  collected  under 
JURA  will  provide  a  limited  and 
potentially  inaccurate  view  of  potential 
exposure.  However,  as  summarized  in 
Unit  ni.A.l.,  risk  analyses  performed  by 
the  Agency  in  general  and  OPPT  in 
particular  are  graduated  and  data- 
driven.  As  the  initial  levels  of  concern 
and  the  quantity  and  quality  of  data 
increase,  the  need  for  methodologies 
used  in  risk  review  become  more 
detailed  and  exacting,  and  the  reviews 
become  more  accinate  and  reliable. 
Based  on  its  experience  screening 
chemical  risks  through  such  programs 
as  the  TSCA  New  Chemicals  Program, 
the  Agency  believes  lURA  data  will 
provide  information  adequate  to 
perform  initial  screens  of  chemicals. 
The  Agency  also  will  be  better  able  to 
prioritize  and  make  basic  risk 
management  decisions  about  those 
chemicals  of  greatest  concern  as 
indicated  by  the  available  data.  These 
better  informed  decisions  will  enhance 
confidence  that  the  most  appropriate 
chemicals  are  selected  for  more  detailed 
assessments. 

ii.  Accuracy  and  reliability  of  the 
data.  The  Agency  considered  the  data 
acxiuracy  and  reliability  needed  for 
screening  level  exposure  analyses,  and 
took  several  steps  to  ensure  lURA  data 
meet  those  needs.  Screening  level  data 
need  not  be  absolutely  precise,  but 
should  be  accurate  and  reliable  enough 
to  make  usable  and  defensible  technical 
assessments.  The  JURA  will  supply 
exposure-related  information  the 
Agency  currently  does  not  have, 
recognizing  that  industry  has  a  greater 
knowledge  than  EPA  about  its  own 
operations  and  the  uses  of  chemicals  it 
manufactures  and  sells.  Without  this 
information,  EPA  either  would  not 
screen  these  chemicals,  would  screen 
them  using  outdated  or  anecdotal 
exposure  information,  or  would  rely  on 


exposine  estimates  (typically 
conservative)  using  modeling  data. 

Commenters  stated  that  the  accinacy 
and  reliability  of  much  of  the 
information  reported  in  Part  III  of  the 
proposed  revised  Form  U  (§  710.32(c)(4) 
of  the  proposed  regulatory  text,  now 
§  710.52(c)(4))  would  be  highly 
questionable  because  it  relates  to  sites, 
activities,  and  products  that  are  not 
xmder  the  direct  or  indirect  control  of 
the  reporting  company.  Industry 
programs  such  as  the  ACC's  Responsible 
Care  Program  (see  http:// 
www.americanchemistry.com  for  more 
information)  require  that,  as  part  of  the 
program,  member  companies  work  with 
customers,  carriers,  suppliers, 
distributors,  and  contractors  to  foster 
the  safe  use,  transport  and  disposal  of 
chemicals.  The  Responsible  Care 
Program,  coupled  with  basic  marketing 
and  sales  force  activities,  suggests  that 
many  companies  are  well  informed 
about  downstream  uses  of  their 
chemicals.  EPA  recognizes  that 
submitters  may  not  always  have 
detailed  information  about  how  the 
chemical(s)  they  make  are  used.  As  a 
result,  submitters  will  only  be  required 
to  report  this  information  to  the  extent 
it  is  "readily  obtainable"  (see  Unit 
n.F.e.b.).  In  addition,  the  Agency 
believes,  based  on  its  experience  with 
the  New  Chemicals  Program,  the  UEIP, 
stakeholder  meetings,  discussions  with 
industry  about  voluntary  risk 
management  programs,  and  industry's 
various  self-regulation  initiatives,  that 
most  submitters  have  at  least  some  basic 
information  about  downstream  uses, 
such  as  the  information  that  will  be 
reported  under  the  lURA.  These  data  are 
believed  to  be  of  sufficient  reliability  for 
use  by  the  Agency  and  others  for 
purposes  such  as  screening  level  risk 
assessments  and  prioritization. 

EPA  also  requires  much  of  the  lURA 
information  to  be  submitted  in  EPA 
specified  ranges.  This  requirement 
benefits  both  the  Agency  and 
submitters.  First,  range  reporting  is  less 
bindensome  for  the  submitter  than 
calculating  specific  niuneric  estimates. 
Demanding  greater  data  accuracy 
increases  the  burdens  associated  with 
data  collection.  Second,  information 
reported  in  discrete  numeric  values  can 
indicate  a  level  of  acciuacy  that  is  not 
necessarily  present.  EPA  believes  that  a 
higher  level  of  confidence  in  data 
accuracy  can  be  achieved  by  specifying 
ranges. 

Commenters  suggested  that  EPA  use 
other  methods  to  obtain  processing  and 
use  information,  such  as  voluntary  data 
collection  programs.  However, 
voluntary  industry  efforts  are  not 
uniformly  reliable  for  collecting  data, 


and  the  Agency  generally  cannot  ensure 
that  data  submitted  under  voluntary 
efforts  will  be  complete  and  accinate. 
For  example,  the  LTEIP  was  undertaken 
by  EPA  in  partnership  with  industr>'  to 
collect  relatively  detailed  information 
on  60  high  production  volume 
chemicals.  EPA  received  data  for  48  of 
the  60  UEIP  chemicals.  Many  of  the 
forms  received  for  those  48  chemicals 
were  not  completely  filled  out,  and  only 
a  subset  of  manufactmers  submitted 
data.  Thus,  while  the  information  that 
EPA  received  was  quite  useful,  it  was 
insufficiently  complete  for  the  purposes 
to  which  lURA  information  will  be  put. 
EPA's  experience  with  UEIP  is  an 
indicator  that  exposure  data  collected 
imder  a  voluntary  effort  are  likely  to  be 
uneven  and  fall  short  of  meeting  EPA's 
needs. 

iii.  Validity  of  the  data.  Another 
commenter  had  specific  concerns  about 
the  validity  of  the  worker  exposure  data 
and  felt  that  an  auditing  program  would 
be  necessary  to  generally  ensure  an 
acceptable  level  of  quality  for  data 
collected  under  lURA. 

EPA  agrees  that  validated  exposure 
data  are  the  most  useful  for  the  full 
range  of  Agency  risk  assessment 
activities.  However,  EPA's  experience 
with  similar  data  collection  efforts  such 
as  TSCA's  New  Chemicals  Program 
demonstrates  that  the  type  of  data  EPA 
is  collecting  under  lURA  are  sufficient 
for  the  purpose  of  screening  to  prioritize 
follow-on  efforts  for  risk  assessment  and 
management.  A  rigorous  validation 
process  for  all  lURA  exposine-related 
information  would  impose  significant 
additional  biu'dens  on  industry  and  the 
Agency  that  would  likely  outweigh  the 
benefits  accruing  to  the  screening 
process.  As  discussed  in  Unit  III.A.l., 
EPA  exposure  and  risk  evaluations  are 
often  iterative,  with  screening  level 
assessments  succeeded  by  more 
intensive  and  data  rich  assessments,  as 
indicated  by  the  screening  level 
assessments  and  as  data  become 
available.  The  lURA  data  will  be  useful 
to  the  Agency  in  evaluating  potential 
exposures  and  risks,  serving  as 
indicators  as  to  what  levels  and  types  of 
exposures  ft^om  which  chemicals  need 
further  review. 

b.  Will  the  Agency  use  the  data  in  a 
timely  manner?  Many  commenters 
questioned  whether  EPA  would  be  able 
to  make  effective  and  timely  use  of 
lURA  processing  and  use  information, 
stating  that  the  large  amoimt  of  data 
submitted  would  overwhelm  the 
Agency.  EPA  acknowledges  that  lURA 
will  generate  a  significant  quantity  of 
new  data  that  EPA  has  not  handled 
imder  past  lUR  data  collections. 
However,  EPA  has  carefully  designed 
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the  data  collection  to  facilitate  efficient 
data  management  and  use.  Data 
collected  through  lURA  will  be  put  into 
a  relational  data  base  format,  which  can 
be  easily  searched,  compared,  and  used. 
The  collection  of  data  organized  by 
codes,  rather  than  narrative  information 
presented  in  an  unstructured  manner, 
lends  itself  to  such  a  data  base  format. 
In  addition,  providing  for  electronic 
lURA  submissions  allows  data  to  be 
entered  into  the  data  base  more 
accuirately  and  expeditiously,  resulting 
in  a  quick  turnaround  between  the 
submission  of  the  data  to  the  Agency 
and  the  availability  of  the  data  for  use. 
The  Agency  anticipates  that 
approximately  95%  of  all  reports  will  be 
submitted  electronically  or  on  disks,  as 
opposed  to  hard  copies.  This  compares 
with  70%  that  were  submitted  on  disks 
in  1998.  The  lURA  will  facilitate  EPA's 
information  management  and  the  data 
will  be  available  quickly  for  the 
Agency's  and  others'  use. 

3.  Why  doesn't  EPA  use  other 
available  sources  of  data  or  mechanisms 
to  collect  the  data  sought  under  lURA? 
EPA  requested  conunents  on  specific 
mechanisms  or  data  sources  it  could  use 
to  obtain  needed  exposure-related 
information  with  greater  ease  and  less 
burden  to  industry.  Commenters 
responded  with  a  variety  of  sources, 
ranging  from  current  data  collection 
mechanisms  within  EPA  (such  as  TSCA 
8(a)  PAIR,  UEIP.  and  cooperative 
approaches)  to  public  data  sources  such 
as  the  Hazardous  Substances  Data  Bank 
(HSDB)  (HSDB  is  a  toxicology  data  file 
on  the  National  Library  of  Medicine's 
(NLM)  Toxicology  Data  Network 
(TOXNET)).  In  addition,  many 
commenters  stated  that  EPA  has  not 
made  effective  use  of  the  exposure- 
related  data  it  has  collected  already 
under  current  or  prior  programs.  For 
example,  they  stated  that  data  collected 
under  two  other  TSCA  rules  -  the  PAIR 
and  the  Comprehensive  Assessment 
Information  Rule  (CAIR)  rules  -  have  not 
been  used  effectively  to  support  Agency 
risk  assessment  or  risk  management 
decisions.  Conunenters  went  on  further 
to  say  that  under  the  voluntary  UEIP, 
EPA  was  furnished  exposiu-e-related 
data  on  60  HPV  chemicals  (actually  only 
48),  but  only  two  reached  the  initial  risk 
assessment  stage. 

The  alternate  data  sources 
commenters  described  were  generally 
sources  that  EPA  had  already  evaluated 
in  its  analysis  for  the  proposed  rule  or 
with  which  EPA  was  otherwise  familiar. 
EPA  explored  a  wide  variety  of  public 
data  sources,  as  demonstrated  in  the 
following:  "Inventory  Update  Rule  (lUR) 
Amendments  Technical  Support 
Document:  Exposure-Related  Data 


Useful  for  Chemical  Risk  Screening" 
(Ref.  14),  "Economic  Anedysis  of 
Proposed  Amendments  to  the  TSCA 
Section  8  Inventory  Update  Rule"  (Ref. 
26),  and  "A  Review  of  Existing 
Exposure-Related  Data  Sources  and 
Approaches  to  Screening  Chemicals:  A 
Response  to  CMA^'  (Ref.  27)  (see  also 
Unit  V.B.5.  of  the  proposed  rule  at  64 
FR  46780)).  For  the  most  part, 
conunenters  did  not  identify  new 
sources  or  provide  additional 
information  to  support  the  assertion  that 
these  alternate  data  sources  provide  the 
information  that  EPA  proposed  to 
.  collect  under  lURA.  AJfter  considering 
the  information  provided,  EPA  believes 
the  decision  not  to  use  an  alternate  data 
soiu-ce  as  a  replacement  for  lURA  is  still 
soimd.  The  Agency  may,  however, 
evaluate  an  alternate  source  for 
individual  chemicals  as  part  of  its 
consideration  of  a  particular  chemical 
under  the  new  exemption  process 
established  in  the  final  rule. 

EPA  has  spent  considerable  effort  and 
resources  evaluating  other  data  sources 
that  could  potentially  provide  the 
accurate  and  up-to-date  information  that 
the  Agency  needs.  A  primary 
consideration,  as  mandated  by  TSCA, 
was  not  to  subject  industry  to 
uiuiecessary  or  duplicative  reporting. 
The  exposure  information  sought  under 
lURA  is  not  ciurently  accessible  to  EPA. 
Although  some  useful  exposure-related 
data  exist  in  some  soiuces,  the  data  are 
insufficient  for  the  purposes  to  which 
lURA  data  will  be  put,  typically  because 
they  are  neither  timely  or  detailed 
enough.  Without  lURA,  EPA  has 
difficulty  efficiently  screening  potential 
risks  posed  by  approximately  4,000 
higher  production  chemicals  on  the 
TSCA  Inventory. 

Commenters  stated  that,  if  EPA  were 
to  have  specific  concerns  about 
information  collection  for  substances  or 
categories  of  substances,  the  selective 
use  of  TSCA  section  8(a)  PAIR  (40  CFR 
part  712)  reporting  would  be  more  cost 
effective  than  requiring  all 
manufactiuers  exceeding  a  production 
trigger  to  report  manufacturing, 
processing,  and  use  information.  EPA 
disagrees  with  the  suggestion  that  PAIR 
rules  would  be  an  efficient  or  cost 
effective  way  to  compile  a  data  base  to 
allow  the  relatively  large-scale  risk 
screening  of  chemicals  on  the  TSCA 
Inventory.  PAIR  is  a  very  useful  data 
collection  tool  when  one  or  a  small 
group  of  chemicals  is  targeted  for  risk 
assessment;  however,  PAIR  is  limited 
when  collecting  information  on  a  large 
number  of  chemicals.  Additionally,  the 
PAIR  rule  has  fewer,  less  definitive  data 
elements  than  lURA,  is  a  one-time 
collection  versus  the  recurring 


collection  of  lURA,  and  will  not  provide 
data  sufficient  to  meet  the  goals  of 
lURA.  Use  of  PAIR  rather  than  lURA 
would  force  EPA  to  set  risk  screening 
priorities  based  on  hazard  and 
production  volume  alone,  or  in  response 
to  requests  from  others.  As  discussed  in 
the  dociunent  entitled  "A  Review  of 
Existing  Exposure-Related  Data  Sources 
and  Approaches  to  Screening 
Chemicals:  A  Response  To  CMA"  (Ref. 
27),  this  approach  greatly  hinders  EPA's 
ability  to  make  effective  and  efficient 
risk  management  decisions. 

EPA  plans  to  continue  using  existing 
data  sources  and  information  sets.  For 
example,  EPA  has  used  data  previously 
collected  under  PAIR,  CAIR,  and  the 
UEIP  in  a  variety  of  ways,  such  as  to 
support  TSCA  section  4  test  rule 
analyses,  to  provide  analyses  for  the 
Agency's  efforts  under  the  OECD  SIDS 
program,  and  in  support  of  international 
efforts  (Refs.  18  and  27).  However,  the 
existing  sources  are  generally  best  used 
when  conducting  a  more  detailed  risk 
assessment  of  a  specific  chemical  of 
concern,  rather  than  preliminary  risk 
screening  of  a  relatively  large  set  of 
chemicals.  The  lURA  submissions  will 
provide  a  consistent  set  of  screening 
level  exposiue  data  that  will  allow  EPA 
to  better  identify  on  a  relative  basis  the 
chemicals  of  highest  priority  for  further 
risk  evaluation.  EPA  will  use  lURA  data 
to  identify  those  specific  chemicals 
which  are  of  potential  concern  and  need 
follow  up  assessment.  For  instance, 
lURA  exposure  data  integrated  with 
HPV  Challenge  Program  hazard  data 
will  provide  the  input  needed  to 
effectively  develop  risk-based  priorities 
for  more  detailed  assessment  of 
chemicals.  Once  EPA  has  determined 
that  a  specific  chemical  (or  group  of 
chemicals)  has  sufficient  potential  for 
exposure  or  risk  to  warrant  further 
assessment,  the  Agency  will  use  the 
other  information  soiut;es  and  data 
gathering  tools  as  appropriate. 

4.  Can  TSCA  information  be  used  for 
right-to-know  purposes?  Some  of  the 
commenters  stated  that  TSCA  does  not 
authorize  EPA  to  promulgate  lURA 
beised  in  part  on  EPA's  goal  of  providing 
"right-to-know"  information  to  the 
public,  non-goverrunental  entities  and 
private  organizations.  In  addition,  some 
commenters  noted  that  OSHA  and  other 
agencies  have  their  own  authorities  to 
collect  information  on  chemicals. 

TSCA  contains  many  of  the  principles 
embodied  in  the  right-to-know  concept. 
For  instance,  TSCA  section  14(b) 
specifically  authorizes  EPA  to  disclose 
health  and  safety  data  collected  imder 
the  statute.  TSCA  section  14  reflects  the 
legislative  determination  that  certain 
TSCA  data  should  be  available  to  the 
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public  and  interested  parties.  In 
addition,  sections  4,  5,  6,  as  well  as 
section  21,  for  example,  provide 
opportmiities  for  public  participation  in 
chemical  management  decisions. 
Participation  must  be  meaningful,  and 
to  be  meaningful  the  public  must  have 
access  to  TSCA  non-confidential 
information. 

TSCA  was  designed  in  part  to  address 
the  lack  of  health,  safety,  and  exposure 
information  government  agencies  and 
the  public  faced  in  dealing  with 
chemicals.  See.  H.R.  Rep.  94-1341  at  6 
(1976),  reprinted  in  Legislative  History 
of  the  Toxic  Substances  Control  Act,  at 
414  (1976)  ("Present  authorities  for 
protecting  against  and  regulating 
hazardous  chemicals  are  fragmented 
emd  inadequate  .  .  .  Most  significant 
among  the  deficiencies  are  ...  (3)  No 
authority  exists  for  collection  of  data  to 
determine  the  totality  of  human  and 
enviromnental  exposure  to  chemicals."). 
TSCA  was  seen  as  a  way  of  providing 
federal  agencies  and  the  public  with 
access  to  health,  safety,  and  exposure 
data  so  that  the  risks  of  chemical 
substances  could  be  more  fully 
evaluated  and  imderstood.  See, 
Statement  of  Sen.  Hartke,  Cong.  Rec, 
March  26, 1976  [S4397-  4432],  reprinted 
in  Legislative  History  of  the  Toxic 
Substances  Control  Act,  at  218  (1976) 
("[T]he  essential  element  of  this 
legislation  is  that  it  has  attempted  to 
provide  for  the  individual-  not  only  who 
works,  but  for  the  rest  of  American 
society-  the  right  to  know  what  is  in 
store  as  far  as  the  toxicity  of  the 
chemicals  is  concerned.").  Congress 
envisioned  TSCA  as  a  tool  for  providing 
the  public  and  others  with  health, 
safety,  and  exposure  information  about 
chemical  substances. 

Finally,  TSCA  does  not  limit  the  use 
or  disclosure  of  data  (except  if  data  are 
considered  confidential)  collected  under 
the  statute.  Congress  drafted  TSCA  in 
part  to  provide  basic  health,  safety,  and 
exposure  information  to  other  federal 
agencies,  as  well  as  state,  local  and 
international  governments.  TSCA 
provides  several  mechanisms-TSCA 
sections  9,  10,  and  12  for  example~for 
sharing  health  and  safety  data  among 
various  levels  of  goveriunent.  These 
sections  again  demonstrate  TSCA's  role 
as  a  tool  for  gathering  and  disseminating 
information  about  chemicals. 

B.  Comments  on  Specific  Data  Elements 

||.  Manufacturing  information^— a. 
Physical  form.  EPA  requested  comment 
on  its  proposed  requirement  that 
submitters  report  the  physical  form  of  a 
chemical  as  it  leaves  the  site  of 
manufacture.  Several  commenters 
suggested  variations  on  the  specifics  of 


physical  form  reporting,  but  generally 
agreed  with  reporting  the  physical  form 
as  the  chemical  leaves  the  site  of 
manufacture.  For  instance,  one 
commenter  suggested  expanding  the 
types  of  physical  forms  that  can  be 
reported.  EPA  has  determined  that  the 
six  categories  as  proposed  (see 
§  710.52(c)(3)(viii)  of  the  regulatory  text) 
will  be  adequate  for  risk  screening 
purposes,  and  is  not  adding  additional 
physical  form  categories  at  this  time. 
Experience  with  the  same  six  physical 
form  categories  as  part  of  EPA's 
exposure  screening  assessment  of  over 
20,000  chemicals  in  its  New  Chemicals 
Program  indicates  that  the  categories  of 
physical  forms  that  EPA  is  using  under 
lURA  will  be  adequate. 

Other  commenters  recommended  that 
EPA  allow  submitters  to  report  more 
than  one  physical  form  for  each 
reportable  substance,  because  a 
substance  may  leave  a  site  in  more  than 
one  physical  form.  EPA  agrees  with  this 
comment  and  is  requiring  in  this  final 
rule  that  submitters  report  all  physical 
forms  of  a  substance  when  the  substance 
is  sent  off-site.  Reporting  on  all  physical 
forms  in  lURA  will  lead  to  a  better 
assessment  of  exposure  to  a  chemical 
substance.  For  example,  processing  a 
fine,  nonagglomerating  powder  could 
result  in  occupational  exposure  by 
inhalation  of  chemical  dust.  Processing 
the  same  chemical  as  a  liquid  solution 
would  eliminate,  or  at  least  reduce,  the 
inhalation  risk  (the  liquid  could  become 
an  aerosol  and  be  inhaled,  depending  on 
the  processing  activity).  By  combining 
data  elements  on  the  physical  form  of  a 
chemical  substance,  its  production 
volume,  and  the  fi^ction  directed  to 
each  industrial  processing  or  use 
activity,  a  screening  estimate  of  the 
potential  exposure  associated  with 
manufacturing  or  processing  of  a 
chemical  substance  can  be  derived.  The 
resulting  exposure  assessment  will  be  ■ 
more  representative  and  less 
conservative  than  if  the  physical  form(s) 
were  unknown.  For  these  reasons,  EPA 
is  requiring  the  reporting  of  all  physical 
forms  in  which  a  chemical  substance 
leaves  the  manufacturing  site. 

b.  Concentration.  EPA  originally 
proposed  to  require  the  reporting  of 
both  maximum  and  average 
concentrations  of  each  reportable 
chemical  substance  at  the  time  the 
substance  is  sent  off-site.  A  number  of 
commenters  felt  that  this  information 
would  be  difficult  to  report  for  the 
following  reasons:  Chemicals  may  be 
used  in  many  product  formulations  at  a 
given  plant  site  and  there  may  often  be 
no  consistent  average  or  maximum 
concentration  of  an  individual  chemical 
across  these  formulations;  such 


informatioo  does  not  reside  in  any 
currently  available  data  bases  and 
would  need  to  be  generated  for  lURA 
reporting  (which  would  be  particularly 
difficult  with  respect  to  average 
concentration  information);  and  average 
and  maximum  concentrations  may  vary 
in  product  formulations  during  different 
lURA  reporting  cycles.  Commenters 
suggested  that  maximum  concentration 
information  will  be  misleading  if  only  a 
small  amount  of  the  reportable  chemical 
substance  is  made  available 
commercially  at  that  concentration, 
while  the  bulk  of  the  total  quantity 
leaving  the  site  has  a  lower 
concentration.  They  also  indicated  that 
determining  average  concentration 
requires  a  complicated  calculation 
which  falls  outside  the  scope  of 
"reasonably  ascertainable"  information. 
Commenters  suggested  that  average 
concentration  can  be  calculated  by 
product  or  by  the  weighted  average  of 
each  product,  and  each  of  the 
calculations  can  result  in  tremendously 
different  answers. 

The  Agency  has  determined  that 
average  concentration  information  is  not 
critical  for  purposes  of  screening  level 
exposure  assessment  and  has  not 
included  this  element  in  this  final  rule. 
Screening  level  review  is  typically 
meant,  in  part,  to  serve  as  a  method  of 
identifying  chemicals  that  even  at  their 
maximum  concentration  are  less  likely 
to  present  a  risk  to  human  health  or  the 
environment.  Average  concentration 
information  caimot  be  used  to  make 
such  a  determination. 

EPA  recognizes  that  the  concentration 
of  an  lUR  reportable  chemical  may  vary 
from  shipment  to  shipment  leaving  a 
submitter's  site,  or  when  reacted  on-site 
to  produce  a  different  chemical 
substance.  However,  maximum 
concentration  is  to  be  reported  in  wide 
ranges  and  not  specific  numbers, 
thereby  alleviating  the  need  to 
determine  specific  concentrations. 
Additionally,  EPA  does  not  intend  for 
submitters  to  go  to  great  lengths  to 
determine  what  maximiun 
concentration  ranges  to  select  for  lUR 
reporting.  Instead,  EPA  is  simply 
requiring  that  submitters  select  a  range 
of  concentrations  from  a  list  of  given 
ranges.  The  ranges  from  which 
submitters  must  select  are:  Less  than  1% 
by  weight;  1-30%  by  weight:  31-60% 
by  weight;  61-90%  by  weight,  and 
greater  than  90%  by  weight. 

One  commenter  was  concerned  that 
EPA  did  not  specify  whether  it  would 
require  submitters  to  conduct  specific 
chemical  testing  or  statistical  analysis  in 
order  to  report  concentration  data,  or 
whether  submitters  should  merely 
estimate  concentrations.  In  addition,  the 
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commenter  was  unsure  whether  a 
submitter  should  report  the  maximum 
concentration  level  for  each  product  it 
manufactures/imports,  or  simply 
estimate  the  overall  maximum 
concentration  of  the  chemical 
substance.  EPA  recognizes  that 
concentration  data  may  vary  from 
product  to  product  and  from  shipment 
to  shipment,  and  may  be  difficult  to 
report  in  some  instances,  particularly  in 
product  formulations.  EPA  is  not 
requiring  the  reporting  of  concentrations 
in  all  products  and  formulations  but 
rather  only  one  maximvmi 
concentration,  regardless  of  the 
chemical  substance's  physical  form(s)  or 
product  formulation(s).  Because 
concentration  information  will  be 
reported  in  ranges  and  not  as  individual 
values,  this  information  or  at  least  an 
estimate  should  be  known  to  or 
reasonably  ascertainable  by  most 
submitters.  Submitters  are  not  expected 
to  conduct  chemical  testing  or  statistical 
analysis  beyond  any  testing  or  analyses 
already  done  by  the  submitter  as  part  of 
normal  operations  in  order  to  report 
maximum  concentration  information. 
EPA  anticipates  that  chemical  importers 
will  frequently  receive  maximum 
concentration  information  from  their 
suppliers,  and  manufacturers  will 
obtain  this  information  from  samples 
analyzed  for  quality  control.  This 
information  is  often  found  in  the 
physical  property  or  hazardous 
constituents  sections  of  the  MSDS. 

2.  Industrial  processing  and  use.  The 
Agency  received  three  comments 
regarding  the  IPCs  to  be  reported  by 
submitters  that  have  plant  sites  at  which 
300,000  lbs.  or  more  of  a  reportable 
chemical  substance  are  manufactured. 
The  first  comment  questioned  how  the 
IPCs  would  apply  to  chemicals  with 
multiple  industrial  uses.  The  second 
comment  suggested  that  the  Agency 
provide  submitters  with  a  "free 
response"  option  if  their  industrial 
function  is  not  represented  among  the 
IPCs.  The  third  comment  stated  that  the 
IPCs  proposed  by  EPA  were  adequate. 

Submitters  are  required  to  report  up 
to  10  imique  combinations  of  processing 
or  use  categories,  IPCs,  and  NAICS 
codes  (see  §  710.52(c)(4)(i)(A), 
(c)(4)(i)(B),  and  (c)(4)(i)(r)  of  ttie 
regulatory  text).  In  making  their 
selection  from  among  the  IPC  codes, 
submitters  must  determine  which  IPC 
best  represents  the  specific  industrial 
use  of  the  reportable  chemical  within  a 
given  NAICS  code/processing  and  use 
category.  The  Agency  will  provide 
examples  of  how  to  select  which  code 
"best  represents"  an  industrial  use  in 
the  instruction  manual  that  will  be 
available  to  all  submitters  (see  §  710.59 


of  the  regulatory  text).  Submitters  may 
report  midtiple  IPCs  for  the  same  NAICS 
code,  and  multiple  NAICS  codes  may  be 
paired  with  the  same  IPC.  Unit  II.P.7. 
provides  further  information  on 
reporting  industrial  processing  and  use 
information. 

The  set  of  IPCs  adopted  by  EPA  at 
§  710.52(c)(4)(i)(C)  encompasses  the  vast 
majority  of  uses  for  chemicals  subject  to 
lUR  reporting.  Rather  than  include  all 
possible  industrial  functions,  EPA 
selected  categories  based  upon 
information  developed  due  to  other 
Agency  programs  such  as  the  TSCA 
New  Chemicals  Program  and  believes 
that  the  categories  included  in  this  final 
rule  are  sufficient  for  initial  risk 
screening  purposes.  One  conunenter 
suggested  that  the  submitter  be  allowed 
to  supply  a  "free  response"  for  an 
industrial  function  that  is  not  on  the 
EPA  list.  However,  a  "free  response 
option"  could  result  in  a  wide  array  of 
answers,  which  EPA  would  then  have  to 
group.  The  Agency  believes  the 
chemical  manufacturer  is  best  equipped 
to  determine  with  which  industrial 
function  scenario  the  industrial 
processing  and  use  data  should  be 
matched.  If  none  of  the  categories  fit, 
however,  the  submitter  could  report  the 
"other"  category.  By  aggregating  similar 
uses  under  a  single  NAICS  and  a  single 
IPC  code,  EPA  will  be  able  to  more 
effectively  characterize  the  risk 
associated  with  the  totality  of  the 
production  of  each  chemical  substance. 
By  requiring  the  submitter  to  identify 
the  appropriate  IPC  code(s)  from  the 
provided  list,  EPA  seeks  to  minimize 
the  errors  that  could  occiu  if  the 
Agency,  rather  than  the  submitter, 
attempted  to  aggregate  uses  other  than 
those  identified  in  the  prescribed  list  of 
IPCs. 

3.  Commercial  and  consumer  use — a. 
Commercial  and  consumer  product 
categories.  In  the  proposed  rule,  the 
Agency  requested  comment  on  the 
appropriateness  of  the  commercial  and 
consumer  product  categories. 
Commenters  had  a  range  of  opinions 
about  the  proposed  categories.  One 
commenter  felt  that  EPA  should  adopt 
the  use  categories  used  by  the  European 
Commission  (EC)  (Ref.  28).  Another 
commenter  stated  that  the  categories 
appeared  to  be  adequate.  A  third 
commenter  suggested  that  the  "C-19 
Other"  category  be  deleted  and  that  the 
Agency  consider  requiring  the  submitter 
to  identify  the  specific  use. 

EPA  is  not  changing  the  commercial 
and  consumer  product  categories  at  this 
time,  although  the  Agency  may  revisit 
these  categories  in  the  future  should  a 
need  arise  for  more  specific  commercial 
and  consiuner  use  information.  EPA  has 


evaluated  the  EC's  set  of  use  categories 
and  has  determined  that  these  categories 
blend  functional  use  information  with 
end  use  information.  They  therefore 
constitute  a  more  complex  identification 
system  than  the  one  that  will  be  used 
under  lURA.  Por  the  screening  level 
purposes  of  lURA  data,  EPA  currently 
believes  that  focusing  on  end  use 
information  alone  for  commercial  and 
consumer  uses  provides  the  necessary 
level  of  detail  for  its  screening  level 
reviews.  EPA  is  concerned  that  the  use 
of  EC's  scheme  for  the  commercial  and 
consumer  reporting  would  be  overly 
burdensome  for  the  current  needs 
identified  by  EPA,  due  to  the  greater 
number  of  categories  (55  EC  categories 
versus  19  lURA  categories).  Purther 
guidance  on  the  relationship  between 
EC  and  lURA  categories  can  be  found  in 
the  instruction  manual  for  lURA  (see 
§  710.59  of  the  regulatory  text)  (Ref.  9). 

In  addition,  the  EC  system  does  not 
appear  to  describe  the  conunercial  or 
consiuner  end  uses  in  a  way  that  meets 
the  needs  identified  by  EPA  and 
targeted  by  lURA.  For  example,  a 
chemical  that  is  used  as  a  propellant 
would  be  listed  under  the  category 
"aerosol  propellants"  using  the  EC 
system.  Such  a  listing  would  not 
provide  the  Agency  with  the 
information  it  needs  about  the  type  of 
commercial/consumer  product  in  which 
the  submitter  uses  the  propellant  (e.g., 
paint,  a  lubricant).  Por  more  information 
on  EPA's  commercial  and  consiuner 
category  analysis,  see  the  document 
"Inventory  Update  Rule  (lUR)  Technical 
Support  Document  Selection  of 
Consumer  and  Conmiercial  End-Use 
Categories"  (Ref.  29).  EPA  will  provide 
examples  of  the  types  of  products  that 
fit  into  its  commercial  and  consumer 
product  categories  in  the  instruction 
manual  that  will  be  made  available  to 
all  submitters  (see  §  710.59  of  the 
regulatory  text). 

EPA  considered  requiring  submitters 
to  identify  the  specific  use  of  the 
product,  rather  than  the  use  a 
miscellaneous  "Other"  category. 
However,  the  Agency  prefers  to  require 
submitters  to  choose  from  among  the 
commercial  and  consumer  product 
categories  provided  at 
§  710.52(c)(4)(ii)(A)  of  the  regulatory 
text  in  order  to  encourage  manufacturers 
to  more  carefully  consider  the  listed 
categories,  as  opposed  to  being  allowed 
to  provide  their  own  specific 
description.  In  this  maimer,  EPA  can 
more  effectively  assign  chemicals  to  the 
correct  categories,  and  avoid  guessing 
the  appropriate  categories  because  the 
Agency  believes  the  chemical 
manufacturer  is  best  equipped  to 
determine  with  which  commercial  or 
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consumer  category  their  product  use 
best  fits.  By  aggregating  similar  product 
categories,  EPA  will  more  effectively 
characterize  the  risk  associated  with  the 
totality  of  the  use  of  each  chemical 
substance.  Requiring  the  submitter  to 
identify  the  appropriate  product 
categories  from  the  provided  list  will 
minimize  the  errors  that  could  occur  if 
the  Agency,  rather  than  the  submitter, 
attempted  to  aggregate  uses  other  than 
those  identified  in  the  prescribed  list  of 
product  categories. 

b.  Non-TSCA  end  uses.  Three 
commenters  requested  that  EPA  not 
only  continue  to  exempt  chemicals  that 
are  manufactined  only  for  non-TSCA 
purposes  (such  as  pesticides,  drugs, 
cosmetics,  etc.)  from  all  lURA  reporting, 
but  also  exempt  manufactiuers  of  lURA- 
reportable  TSCA  chemicals  from  the 
requirement  that  non-TSCA 
downstream  uses  be  reported  (such  as 
use  of  a  TSCA  chemical  by  a 
downstream  processor  in  making  a 
pesticide,  etc.).  These  commenters 
assert  that  EPA  does  not  have  authority 
under  TSCA  to  implement  requirements 
of  this  sort. 

EPA  agrees  that  substances  that  are 
manufactured  only  for  non-TSCA 
purposes,  as  described  in  TSCA  section 
3(2}(B),  are  exempt  from  all  TSCA 
requirements  and  are  not  subject  to 
reporting  under  lURA.  Therefore, 
substances  that  are  intended  at  the  time 
of  manufacture  to  be  used  for  non-TSCA 
purposes  (e.g.,  as  a  pesticide,  as  a  drug) 
do  not  have  to  be  reported. 

The  Agency  also  agrees  that 
submitters  under  lURA  will  not  be 
required  to  report  on  the  non-TSCA 
downstream  uses  of  the  TSCA 
chemicals  that  they  manufacture.  It  is 
important  to  note  that  EPA  was  able  to 
reach  this  conclusion  without  reaching 
the  issue  of  whether  it  has  the  authority 
to  require  such  reporting.  Descriptions 
of  IPCs  (see  §  710.52(c)(4)(i)(C)  of  the 
regulatory  text)  have  been  clarified  to 
reflect  the  fact  that  they  only  include 
TSCA  uses.  For  example,  one  of  the 
IPCs  is  called  "Agricultinal  chemicals 
(non-pesticidal)."  The  consumer  and 
commercial  product  categories  (see 
§710.52(c){4)(ii)(A)  of  the  regulatory 
text)  are  also  restricted  to  TSCA  uses. 
An  example  of  one  of  these  categories  is 
"Lawn  and  garden  products  (non- 
pesticidal)."  This  category  includes 
chemicals  such  as  compressed  gasses  in 
delivery  systems  for  many  pesticides 
used  indoors  and  outdoors,  and  other 
intermediates,  but  does  not  include 
pesticides.  Additionally,  many  lawn 
amendments  such  as  fertilizers  contain 
chemicals  that  may  be  regulated  under 
TSCA,  (e.g.,  surfactants). 


c.  Exempt  reporting  of  use 
information  for  chemicals  in  articles. 
Two  commenters  believed  that  to  the 
extent  a  submitter's  reportable  chemical 
is  used  in  an  article,  the  submitter 
should  be  exempt  from  the  reporting  of 
consumer  and  commercial  end-use 
information  (i.e..  §  710.32(c)(5)  of  the 
proposed  regulatory  text).  The 
commenters  stated  that  there  is  no 
reason  to  believe  that  consumer 
exposure  will  result  from  chemicals  in 
articles. 

EPA  does  not  agree  that 
manufacturers  of  chemicals  that  are 
later  incorporated  into  articles  should 
be  exempt  from  the  reporting  of 
consumer  and  conunercial  end-use 
information.  Certain  exposures  do  result 
from  chemicals  incorporated  in  articles. 
For  example,  potential  dermal  and 
inhalation  exposures  occur  from 
chemicals  incorporated  into  products  in 
the  category  "fabrics,  textiles  and 
apparel."  Specific  cases,  such  as 
formaldehyde  from  pressed  wood 
products  used  in  mobile  homes  or 
chlorinated  flame  retardants  used  on 
children's  sleep  wear,  also  demonstrate 
that  potentially  harmful  exposures  caii 
occur  from  chemicals  incorporated  into 
articles. 

d.  Usefulness  of  percent  production 
data  and  maximum  concentration  data. 
A  commenter  felt  that  in  the  case  of 
consumer  products  in  particular,  it  is 
unclear  whether  the  percent  production 
data  and  maximum  concentration  data 
required  under  §  710.32(c)(5)(i)(B)  and 
(c){5)(i)(C)  of  the  proposed  regulatory 
text  would  add  any  material  information 
to  the  production  volume  information 
afready  required  under  the  existing  lUR. 
The  commenter  stated  that  the  volumes 
of  chemicals  they  will  report  as  having 
been  manufactured,  and  for  which  they 
will  report  maximum  concentration 
information,  are  in  the  products  the 
commenter  sells.  Therefore,  the  Agency 
will  akeady  have  the  needed  production 
volume  and  concentration  information 
and  does  not  need  to  collect  these 
particular  data  elements  for  consumer 
products. 

Production  volume  and  concentration 
information  reported  at  the 
manufacturing  site  is  typically  different 
information  than  percent  production 
volume  and  concentration  in  consumer 
and  commercial  categories.  Often 
manufagtiners  will  sell  a  chemical  for 
multiple  uses,  in  a  variety  of  products, 
or  the  chemical  will  be  used  multiple 
times  before  reaching  the  consumer/ 
commercial  product.  For  instance,  a 
manufacturer  may  report  that  a 
chemical  is  used  in  three  different 
commercial  and  consumer  product 
categories — 20%  of  the  manufactured 


production  volume  is  used  in  category 
A,  35%  in  category  B,  and  45%  in 
category  C.  Additionally,  while  the 
manufacturer  sells  the  product  at  a 
certain  concentration  (say  90%),  a  final 
product  may  have  a  different 
concentration.  For  instance,  the  final 
product  may  contain  only  5%  of  the 
chemical.  The  resulting  potential 
exposure  scenario  associated  with  such 
a  product  would  be  very  different  from 
a  scenario  where  the  concentration  in 
the  final  product  is  90%.  The  Agency, 
therefore,  is  retaining  the  commercial 
and  consumer  percent  production 
volume  and  maximum  concentration  - 
data  elements. 

4.  General  data  elements  comments — 
a.  Workers  who  are  "reasonably  likely  to 
be  exposed"  to  a  reportable  chemical. 
EPA  requested  conunent  on  alternative 
definitions  of  "potentially  exposed 
worker"  and  "reasonably  likely  to  be 
exposed."  Specifically,  EPA  requested 
comment  on  whether  OSHA  definition 
of  "employee"  in  its  hazard 
communication  standard  (29  CFR 
1910.1200(c))  is  more  appropriate  for 
use  in  lURA.  The  hazard 
conununication  standard  defines 
"eqiployee"  as  a  worker  who  may  be 
exposed  to  hazardous  chemicals  under 
normal  operating  conditions  or  in 
foreseeable  emergencies.  Workers  such 
as  office  workers  or  bank  tellers  who 
encounter  hazardous  chemicals  only  in 
non-routine,  isolated  instances  are  not 
covered.  OSHA's  hazard 
communication  standard  also  defines 
"exposm^e"  or  "exposed"  as  the 
exposure  of  an  employee  to  a  hazardous 
chemical  in  the  course  of  employment 
through  any  route  of  entry  (inhalation, 
ingestion,  skin  contact  or  absorption, 
etc.)  and  includes  potential  (e.g., 
accidental  or  possible)  exposure. 

One  commenter  stated  that  OSHA's 
definition  of  an  employee  is  appropriate 
to  identify  persons  reasonably  likely  to 
be  exposed  to  chemical  substances.  This 
commenter  stated  that  the  Agency 
should  broaden  the  definition  of 
exposure  in  lURA  to  include  potential 
(accidental  or  possible)  exposiu-es  to 
chemical  substances  which  workers 
may  experience  in  the  course  of  their 
employment.  This  commenter  also 
stated  that  this  is  what  worker  exposure 
entails  in  the  real  world  and  to  exclude 
some  portion  of  those  worker  exposures, 
as  EPA  proposed,  is  inappropriate.  A 
second  commenter  felt  that  persons  who 
could  be  exposed  to  a  chemical 
substance  in  foreseeable  emergencies 
should  be  included  in  EPA's  new 
definition  for  persons  who  are 
reasonably  likely  to  be  exposed  to  a 
reportable  substance. 
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EPA  has  determined  that  the  OSHA 
definition  of  "employee"  does  not 
provide  a  more  appropriate  standard 
than  the  one  proposed  and  finalized  in 
lURA.  Whereas  OSHA  wanted  to 
provide  all  persons  who  could 
foreseeably  be  exposed  to  a  chemical 
substance  with  knowledge  of  the 
potential  hazards  of  that  chemical,  EPA 
is  seeking  to  specifically  identify  those 
persons  routinely  exposed  to  chemical 
substances  and  for  whom  engineering 
controls  and  personal  protective 
equipment  are  likely  to  provide  the 
greatest  benefit.  The  definition  adopted 
by  EPA  for  a  person  "reasonably  likely 
to  be  exposed"  in  this  rule  will  target 
those  individuals  who  routinely  have 
the  potential  to  be  exposed  to  chemical 
substances,  cmd  for  whom  chronic  risks 
are  greatest.  This  definition  provides 
more  useful  and  realistic  information  for 
the  risk  screening  purposes  for  which 
EPA  envisions  lURA  data  will  be  used. 

b.  Personal  protective  equipment.  EPA 
requested  comment  on  whether  the 
Agency  should  collect  information  on 
the  use  of  PPE  during  the  manufacture 
of  chemicals  reported  under  lURA. 
Several  commenters  stated  that  EPA 
should  not  collect  PPE  information  for 
the  purposes  of  risk  screening.  After 
reviewing  these  comments,  EPA  agrees 
that  collecting  information  on  the 
availability  of  PPE  would  not  enhance 
the  initial  risk  screening  process,  and 
has  determined  that  this  data  element 
should  not  be  added  to  the  lUR  as  part 
of  this  rulemaking.  Because  EPA  caxmot 
ensure  that  protective  equipment  will  be 
available  to  all  employees  and,  if 
available,  will  be  used  properly  in  a 
well  managed  hygiene  program,  the 
potential  risk  encountered  in  the 
manufactiue,  processing,  or  use  of  a 
chemical  substance  is  initially  assessed 
by  EPA  in  the  absence  of  PPE 
information.  The  lURA  is  designed 
primarily  to  collect  only  screening  level 
information.  Inclusion  of  PPE  in  risk 
assessment  would  require  collection 
and  integration  of  location-specific 
information  on  physical  conditions  and 
the  PPE  used,  and  would  greatly 
complicate  the  risk  assessment.  This 
type  of  information  is  more  likely  to  be 
included  in  assessments  more  detailed 
than  the  initial  risk  screening 
assessment  for  which  lURA  information 
will  be  used. 

A  commenter  suggested  that  EPA  use 
PPE  information  as  a  way  to  submit 
lower  estimates  for  various  lUR  data 
elements,  such  as  the  number  of 
workers.  For  the  reasons  provided  in  the 
previous  paragraph,  EPA  will  not  use 
PPE  information  to  lower  the  estimates 
of  workers  reasonably  likely  to  be 
exposed.  Because  the  reporting  of  PPE 


information  would  not  contribute  to  the 
initial  risk  screening  process  and  would 
impose  an  additional  burden  on  persons 
reporting  under  lUR,  EPA  is  not 
including  information  on  PPE  in  the 
reporting  requirements  for  this  rule. 

c.  Metric  system  reporting.  Under  lUR, 
data  are  currently  reported  using  the 
U.S.  customary  system  of  measurement 
units  (e.g.,  pounds  and  yards).  EPA 
requested  comment  on  changing 
reporting  requirements  to  require  metric 
system  reporting  instead  (e.g.,  kilograms 
and  meters).  Two  commenters  suggested 
that  EPA  convert  to  metric  system  units 
or  at  least  give  submitters  the  option  of 
using  either  metric  or  U.S.  customary 
units.  One  commenter  requested  that 
EPA  continue  to  require  the  use  of  U.S. 
customary  units  or  give  submitters  the 
option  of  reporting  in  either  metric  or 
U.S.  customary  units.  EPA  has  decided 
to  continue  to  require  the  use  of  the  U.S. 
customary  system  because  at  least  in  the 
short  term,  this  allows  the  lUR  data  base 
to  remain  compatible  with  other  Agency 
data  bases,  especially  TRl,  which  also 
typically  use  the  U.S.  customary  system. 
EPA  believes  allowing  for  reporting 
using  either  the  U.S.  customary  or 
metric  systems  of  units  would  create 
confusion  and  increase  reporting  and 
administrative  error.  EPA  may  revisit 
this  issue  in  futiue  lUR  amendments. 

C.  Reporting  Universe  Comments 

EPA  received  a  variety  of  comments 
concerning  which  chemicals  and  sites 
should  be  subject  to  reporting  and 
recordkeeping  requirements. 

1.  Chemical  categories  undergoing 
changes  in  reporting  status.  In  the  lURA 
proposal,  EPA  created  exemptions  from 
reporting  for  several  groups  of 
chemicals  that  would  otherwise  be  lUR- 
reportable.  The  lUR  currently  contains 
full  reporting  exemptions  for  inorganic 
chemicals,  polymers,  microorganisms, 
and  naturally  occiuring  chemicals.  EPA 
proposed  to  modify  these  exemptions 
by:  (1)  Requiring  partial  reporting  for 
inorganic  chemicals  in  lieu  of  the 
existing  full  exemption;  (2)  creating  a 
partial  reporting  exemption  for  chemical 
substances  termed  "petroleum  process 
streams"  for  purposes  of  reporting 
under  lURA;  and,  (3)  creating  a  full 
exemption  for  certain  forms  of  natiual 
gas.  EPA  also  requested  comment  on  the 
creation  of  additional  exemptions,  but 
asked  that  commenters  provide  a  clear 
supporting  rationale  for  creating  such 
exemptions. 

a.  Inorganic  chemicals  -  Many 
commenters  submitted  comments  about 
the  removal  of  the  full  exemption  for 
inorgEmic  chemicals. 

EPA  originally  created  the  inorganic 
chemical  exemption  because  it  believed 


that  the  hazard  potential  of  many 
inorganics  was  "relatively  well- 
established"  (50  FR  9944,  9947,  March 
12, 1985)  and  that  hazard  information 
alone  was  sufficient  for  prioritization 
within  inorganic  chemical  substance 
risk  assessments.  EPA  now  intends  to 
increase  the  consideration  given  to 
exposure,  another  component  of  risk,  in 
screening  chemicals  and  in  setting 
priorities  for  risk  assessment  and  risk 
management  activities.  The  Agency  no 
longer  believes  that  chemical  hazard 
information  alone  provides  a  sufficient 
basis  for  prioritization  for  these 
purposes.  As  a  result,  the  former  basis 
for  this  exemption  is  no  longer 
applicable. 

i.  Why  does  the  Agency  need  basic 
lUR  information  on  inorganic  chemical 
substances?  During  interagency  review 
prior  to  proposal  it  was  suggested  that 
EPA  first  collect  the  lUR  information  in 
§§  710.52(c)(1).  (c)(2).  (c)(3).  and  710.58 
of  the  regulatory  text  (Parts  I  and  II  of 
the  revised  Form  U)  on  inorganic 
substances  before  collecting  the 
processing  and  use  information  in 
§  710.52(c)(4)  of  the  regulatory  text  (Part 
III  of  the  revised  Form  U).  It  was 
thought  that  partial  reporting  would 
allow  EPA  to  become  generally  familiar 
with  the  production  volumes  of 
inorganic  chemicals,  and  would  permit 
manufacturers  of  these  substances  to 
familiarize  themselves  with  the  most 
basic  lUR  requirements  before  being 
required  to  comply  with  the  processing 
and  use  data  requirements.  Many 
commenters  stated  that  EPA  had  not 
demonstrated  the  practical  utility  of 
collecting  basic  information  on 
inorganic  substances.  Other  conunenters 
felt  the  Agency  should  collect  these  data 
and  that  inorganic  chemicals  should  not 
have  had  an  exemption  under  lUR. 

EPA  uses  basic  lUR  information  in  a 
wide  variety  of  ways  (as  described  in 
Units  n.C.  and  E.)  and  expects  the  basic 
lUR  information  on  inorganic  chemicals 
to  be  used  in  similar  ways.  For  example, 
EPA  used  lUR  information  in  the  HPV 
Challenge  Program  (see  http:// 
www.epa.gov/opptintr/chemrtk/ 
volchall.htm)  to  identify  chemicals 
produced  in  aggregate  national  volumes 
of  one  million  pounds  or  more.  The 
HPV  Challenge  Program  has  not  been 
able  to  include  inorganic  chemicals  as 
EPA  did  not  have  the  necessary 
production  volume  information  on  the 
inorganic  chemicals  produced  in  or 
imported  into  this  country. 
Additionally,  the  TSCA  Interagency 
Testing  Committee  (ITC)  has 
encountered  difficulties  in  its  attempts 
to  identify  inorganic  chemicals  for 
recommendations  to  EPA  for  testing  or 
other  further  evaluations  due  to  the  lack 
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of  even  the  most  basic  lUR  data  for  these 
chemicals  (Ref.  30). 

ii.  Why  is  EPA  phasing  in  reporting 
for  inorganic  chemical  substances?  EPA 
requested  comment  on  completely 
removing  the  inorganic  chemicals 
exemption,  requiring  reporting  of  all  of 
lURA  information,  including  the 
information  described  in  §  710.52(c)(4) 
of  the  regulatory  text  on  inorganic 
chemicals  manufactiued  in  volumes  of 
300,000  lbs.  or  more  at  a  site.  Some 
commenters  supported  phased-in 
reporting  of  this  information,  where 
EPA  would  maintain  a  partial 
exemption  (i.e.,  requiring  the  reporting 
of  all  of  lURA  information  except  the 
information  in  §  710.52(c)(4))  for  the 
first  submission  period  only  and  would 
require  full  reporting  in  subsequent 
submission  periods.  EPA  agrees  with 
this  approach  because  it  provides  new 
submitters  with  an  opportunity  to 
become  familiar  with  basic  lUR 
reporting,  allows  EPA  to  become 
familiar  with  the  cmxent  inorganic 
chemical  industry,  and  provides  basic 
production  information  in  the  first 
submission  period.  Requiring  full 
reporting  for  inorganic  chemicals  in 
subsequent  submission  periods  provides 
EPA  with  the  processing  and  use 
exposure-related  information  needed  to 
continue  efforts  begun  with  the  first 
reporting  year  infomiation. 

EPA's  primary  use  of  both  the  basic 
data  collected  during  the  first 
submission  period  and  the  additional 
exposure-related  data  collected  during 
subsequent  submission  periods  will  be 
to  identify  priority  TSCA  chemicals  for 
more  detailed  information  gathering, 
risk  assessment,  and  risk  management 
in  order  to  develop  targeted  programs  to 
protect  human  health  and  the 
environment.  Screening  chemical  risks 
generally  requires  a  combination  of  both 
hazard  and  exposure  information.  The 
absence  of  exposiu-e-related  data  for 
inorganic  chemicals,  beyond  even  the 
,  basic  production  data  collected  during 
the  first  submission  period  under  lURA, 
would  severely  limit  the  usefulness  of 
lURA  data  for  risk  screening.  See  Unit 
III.A.l.  for  further  discussion  of 
additional  uses  of  lURA  exposure- 
related  data. 

While  some  commenters  supported 
the  phasing-in  approach,  other 
commenters  suggested  that  EPA  review 
the  information  collected  on  inorganic 
chemicals  under  the  partial  exemption 
and  collect  additional  information  on 
these  chemicals  through  a  future 
rulemaking.  Commenters  suggested  a 
variety  of  ways  to  collect  this  additional 
information,  including  specifically 
listing  chemicals  that  would  be  subject 
to  future  lUR  collections  or  using  PAIR. 


However,  EPA's  experience  with  using 
information  from  other  sovuces  or 
collecting  information  using  PAIR  has 
demonstrated  that  this  approach  is 
insufficient,  as  discussed  in  Unit  III.A.3. 

iii.  Why  doesn't  EPA  use  already 
available  information  on  inorganic 
chemical  substancesl  Commenters 
stated  that  the  inorganic  chemicals  data 
that  EPA  needs  to  conduct  screening 
level  risk  assessments  are  already 
available  from  a  variety  of  sources, 
including  the  USGS's  annual  reports  on 
mineral  production,  health  assessment 
documents  prepared  by  the  Agency  for 
Toxic  Substances  and  Disease  Registry, 
studies  by  OSHA,  the  TRI  compiled  by 
EPA,  and  literatiu-e  published  by  trade 
associations.  EPA  closely  examined 
these  data  sources,  and  concluded  that, 
while  useful,  these  sources  are 
inadequate  to  meet  the  Agency's  data 
needs  for  inorganic  chemicals. 

Some  of  the  suggested  data  sources 
pertain  to  naturally  occurring 
substances  which  are  exempted  fi'om 
reporting  by  a  provision  in  lUR  that  EPA 
has  not  proposed  to  change,  i.e.,  40  CFR 
710.26(a)(3),  which  is  codified  as 
§  710.46(a)(3)  for  lURA.  Many  of  the 
remaining  data  sources  identified  by 
commenters  pertain  to  metallic  alloys  or 
studies  of  a  single  metal  species  and  do 
not  include  information  on  the 
multiplicity  of  pigments,  flocculating 
agents,  oxidants,  photochromic  salts, 
fiame  retardants,  catalysts,  and  other 
inorganic  compounds  for  which  data  are 
sought  through  lURA.  In  some  cases,  the 
data  sources  are  one-time  collections  of 
information  and  therefore  would  not 
provide  current  information  on  the 
inorganic  chemical  industries.  Others, 
although  revised  from  time  to  time,  do 
not  identify  the  chemicals  with 
sufficient  specificity,  do  not  identify  the 
manufactiuing  site  or  a  technical 
contact,  and/or  do  not  provide 
information  on  the  use  of  the  inorganic 
chemical.  In  sum,  the  data  sources 
identified  by  commenters  and  by  EPA 
are  not  sufficient  to  provide  the 
information  sought  through  lURA.  EPA 
has  consulted  with  USGS  to  investigate 
whether  the  USGS  annual  survey  of 
approximately  80  minerals  could  be 
amended  to  better  serve  as  a  source  for 
use  and  exposure  data  that  could  be 
used  in  place  of  lURA  for  those  minerals 
(Ref.  31).  EPA  plans  to  identify  and 
initiate  dialogues  with  other  federal 
agencies  about  collection  activities  that 
have  the  potential  for  generating 
additional  federal  paperwork  burden 
reductions,  particularly  related  to  the 
lURA.  The  new  exemption  process 
established  in  the  final  rule  provides  an 
opportunity  for  EPA  to  consider 
alternate  sources  of  iiiformation  for 


individual  chemicals.  EPA  is  extremely 
sensitive  to  the  PRA's  directive  for 
federal  agencies  to  reduce  iumecessar>' 
burden,  and  will  continue  to 
consistently  strive  to  find  areas  in 
which  burden  can  be  decreased  to  the 
maximum  extent  practical,  as  well  as 
carefully  evaluate  new  or  revised 
information  collections  to  ensiue  that 
the  Agency's  informational  needs  are 
met  with  the  minimal  burden  possible. 
Although  none  of  the  identified 
alternate  sources  appear  to  be  sufficient 
to  replace  lURA,  EPA  believes  that  an 
alternate  information  source  could 
provide  sufficient  information  for  a 
particular  chemical.  EPA  is  also  willing 
to  work  with  other  agencies  to  perhaps 
resolve  differences  in  the  various 
information  collection  activities  in  an 
effort  to  reduce  overall  reporting  burden 
on  industry. 

Additional  discussion  of  the 
applicability  of  available  data  sources  is 
found  in  "Summary  of  EPA's  Responses 
to  Public  Comments  Submitted  in 
Response  to  Proposed  TSCA  Inventory 
Update  Rule  Amendments"  (64  FR 
46772)  (Ref.  18)  and  in  "Inorganic 
Chemicals:  Sources  of  Information 
Suggested  by  Conunenters  to  the 
Proposed  Inventory  Update  Rule 
Amendments"  (Ref.  32). 

b.  Partial  exemption  for  petroleum 
process  streams.  EPA  proposed  a  partial 
exemption  from  lURA  reporting  for 
certain  chemical  substances  that  the 
Agency  is  calling  "petroleum  process 
streams"  for  purposes  of  lURA  and 
requested  conunent  on  duplication  of 
reporting  under  the  information 
collections  conducted  by  DOE's  Energy 
Information  Administration  (EIA) 
through  EIA  forms  EIA  810.  EIA  816. 
and  EIA  64A.  Operators  of  all  operating 
and  idle  petroleum  refineries,  blending 
plants,  or  blending  terminals  must 
complete  form  EIA  810  to  provide  a 
monthly  refinery  report  on  their 
operations  to  DOE.  Operators  that 
extract  liquid  hydrocarbons  from  a 
natural  gas  stream  and/or  separate  a 
diquid  hydrocarbon  stream  into  its 
component  products  must  complete 
form  EIA  816  to  provide  a  monthly 
natural  gas  liquids  report  to  DOE. 
Operators  of  domestic  natural  gas 
processing  plants  must  complete  form 
EIA  64A  to  provide  an  annual  report  of 
the  geographical  location  and  geological 
formation  of  natural  gas  liquids 
production  to  DOE.  In  the  lURA 
proposal,  EPA  stated  its  intention  to 
work  with  DOE  to  identify  potential 
duplication  and  to  further  investigate 
the  potential  usefulness  of  DOE's 
information  collections  in  fulfilling 
EPA's  statutory  obligations  under  TSCA. 
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One  commenter  stated  that  EPA  could 
use  the  DOE  data  along  with  other 
supplemental  information  sources  to 
generate  the  type  of  petroleum  process 
stream  information  that  lURA  proposed 
to  collect.  Several  commenters  also 
stated  that  the  proposed  lURA  reporting 
would  be  duplicative  of  DOE  reporting 
for  certain  chemicals,  particularly  fuel 
oil  #2  and  kerosene,  and  that  EPA 
should  therefore  ftilly  exempt  those 
chemicals  from  reporting  under  lURA. 

EPA  has  investigated  tne  information 
collection  conducted  by  DOE  through 
EIA  forms  ELA  64A,  ELA  810,  and  ELA 
816,  and  has  determined  that  chemical 
substances  are  not  sufficiently  identified 
for  EPA's  purposes  in  the  DOE  reports. 
For  example,  many  of  the  chemical 
substances  in  the  DOE  reports  are 
identified  by  nomenclature  other  than 
the  CAS  nomenclature  used  by  EPA  for 
TSCA  purposes,  are  identified  in  broad 
categories,  or  are  not  identified  by  CAS 
number.  Many  of  the  chemical  names 
used  by  DOE  are  either  generic  or 
represent  groups  of  chemicals.  For 
example,  distillate  fuel  oil,  reported  on 
EIA  Form  810,  may  refer  to  several 
chemicals  on  the  TSCA  Inventory,  such 
as  fuel  oil  #2,  fuel  oil  #4,  or  fuel  oil  #6. 
This  lack  of  specific  identifier 
information  means  that  EPA  and  others 
cannot  distinguish  which  information 
collected  by  DOE  is  attributable  to 
which  chemical.  More  specific 
identification  is  needed  to  attribute  the 
appropriate  hazard  and  physical  and 
chemical  properties  to  the  petroleum 
stream. 

The  DOE  information  also  lacks 
important  exposiu^e  components  and 
identifiers  that  are  necessary  for 
exposure  and  risk  screening  activities. 
For  example,  the  DOE  information  does 
not  contain  the  number  of  workers 
reasonably  likely  to  be  exposed  to  a 
chemical  or  the  maximum  concentration 
of  the  chemical.  In  addition,  it  may  be 
difficult  to  discern  from  the  DOE  data  if 
a  petroleum  process  stream  is  used  as  a 
solvent  in  a  consumer  product  or  as  a 
combustible  fuel.  This  is  an  important 
distinction  because  the  likelihood  of 
exposure  to  a  petroleum  process  stream 
depends  on  its  use.  These  data  are 
needed  elements  that  will  fill  a  vital 
data  gap  in  chemical  risk  screening. 

Several  persons  commented  that  there 
is  no  need  to  collect  exposure-related 
data  for  petroleum  process  stream 
manufacturing  operations  because 
physical  hazards  existing  at  many  sites 
ciurently  necessitate  extensive  safety 
precautions  that  limit  worker  exposure. 
Discussed  in  more  detail  in  Unit  II.F.l.b. 

c.  Exemption  for  certain  forms  of 
natural  gas.  EPA  proposed  that  six 
natiu'al  gas  substances  be  fully  exempt 


fi-om  reporting  under  lURA.  In  addition, 
EPA  requested  conunent  on  whether 
reporting  for  the  six  substances  should 
be  required  in  upcoming  submission 
periods  and  whether  they  were  the 
appropriate  natural  gas  substances  for 
inclusion  in  the  proposed  exemption. 
Commenters  expressed  support  for 
the  full  exemption  of  the  six  natural  gas 
streams  listed  in  the  proposed  lURA. 
These  commenters  also  recommended 
adding  fuel  oil  #2,  kerosene,  methane, 
ethane,  propane,  butane,  pentane,  and 
hexane,  and  liquefied  natiual  gas  to  the 
full  exemption  list.  The  conunenters 
stated  that  an  exemption  is  warranted 
for  these  chemicals  because:  (1)  DOE 
already  requires  annual  and  monthly 
reports  for  the  chemicals  which  contain 
the  same  information  requested  by  EPA; 
(2)  the  chemicals  are  similar  in  chemical 
composition  to  the  six  chemicals  EPA 
proposed  to  exempt;  (3)  their  chemical 
structure  and  identity  remain  the  same 
throughout  processing;  (4)  a  similar 
amount  of  data  is  available  for  these 
chemicals  as  for  the  six  chemicals  EPA 
proposed  to  exempt;  and,  (5)  a  similar 
number  of  TSCA  reports  are  filed  for 
these  chemicals  as  for  the  six  chemicals 
EPA  proposed  to  exempt. 

EPA  has  retained  the  exemption  for 
certain  forms  of  natural  gas  as  proposed. 
Adequate  lUR  information  has  been 
collected  on  the  six  chemical  substances 
to  fulfill  EPA's  and  other  lUR 
information  users'  ciurent  needs.  EPA 
will  take  action  to  revoke  this 
exemption  if  circumstances  warrant  in 
the  future. 

'     Liquefied  natiual  gas,  which  is  a  form 
of  natural  gas  (CAS  No.  8006-61-9),  is 
covered  under  the  natvual  gas 
exemption.  EPA  did  not  include  ethane, 
methane,  propane,  butane,  other 
paraffinic  hydrocarbons,  fuel  oil  #2,  or 
kerosene  in  the  list  of  substances 
included  in  the  natural  gas  exemption 
because  they  are  not  just  isolated 
components  of  natural  gas  but  are  also 
chemical  substances  which  can  be 
produced  fi^om  other  soiut:e  materials, 
chemical  process  streams,  feedstocks,  or 
reactants.  These  alkanes  have  significant 
uses  in  chemical  manufacturing, 
including  the  production  of  ammonia 
and  methanol  from  synthesis  gas 
derived  from  methane,  thermal  cracking 
of  ethane/propane  mixtines  to  produce 
ethylene,  and  vapor-phase  oxidation  of 
n-butane  to  produce  maleic  anhydride. 
At  present,  there  is  not  a  sufficient  basis 
tt)  conclude  that  data  on  all  significant 
uses  of  these  alkanes  are  adequate. 

EPA  did  not  rely  on  the  data 
contained  in  the  DOE  reports  discussed 
in  Unit  Ill.C.l.b.  in  its  creation  of  the 
new  exemption  for  certain  forms  of 
natural  gas.  While  some  useful 


information  for  these  chemicals  is 
included  in  the  DOE  reports,  it  is 
insufficient  for  exposxue  or  risk 
screening  (see  Unit  Ill.C.l.b.). 
Downstream  processing  and  use 
exposure  information  collected  through 
lURA  for  these  chemicals  will  not 
duplicate  information  collected  by  DOE. 

2.  Exemption  of  additional  groups  of 
chemicals  from  lURA  reporting  or  from 
the  reporting  of  specific  data  elements. 
EPA  requested  comment  in  the 
proposed  rule  on  the  selection  of 
chemicals  that  might  be  exempted  ft'om 
reporting  under  lURA  and  on  specific 
criteria  to  distinguish  these  chemicals 
from  those  that  remain  subject  to 
reporting.  EPA  received  many  industry 
comments  in  favor  of  creating  a  new 
exemption  for  chemicals  that  may  be 
considered  to  be  "low  priority,"  but 
commenters  did  not  indicate  standard 
criteria  for  establishing  such 
exemptions.  However,  in  response  to 
these  comments  and  comments  received 
during  interagency  review,  EPA  created 
a  partial  exemption  (i.e.,  an  exemption 
fi'om  the  reporting  of  information 
required  under  regulatory  text 
§  710.52(c)(4))  for  certain  chemicals  for 
which  the  collection  of  processing  and 
use  information  is  currently  of  "low 
interest."  This  new  partial  exemption  is 
intended  to  improve  lURA's  efficiency 
and  effectiveness.  EPA  has  established  a 
process  by  which  future  changes  to  the 
chemicals  included  in  the  partial 
exemption  can  be  made  after  careful 
examination  of  the  totality  of 
information  available  for  the  chemical 
substance,  including  but  not  limited  to 
the  considerations  provided  in 
§  710.46fb)(2)  and  discussed  in  Unit 
II.F.l.d.  This  partial  exemption  also 
provides  additional  benefits  in  reducing 
the  potential  reporting  binden  of  lURA 
for  certain  manufacturers  of  these 
chemicals.  The  inclusion  of  a  chemical 
substance  under  this  partial  exemption 
does  not  address  the  potential  risks  of 
a  chemical.  This  partial  exemption  is 
solely  intended  to  provide  a  tool  to 
assist  the  Agency  in  better  managing  the 
collection  of  processing  and  use 
information  under  lURA.  See  Unit 
II.F.l.d  for  a  discussion  of  the 
exemption  and  the  process  to  add  or 
remove  chemical  substances  from  the 
exemption. 

In  addition,  commenters  suggested 
classes  of  chemicals  for  exemption.  EPA 
has  determined  that  none  of  these 
suggested  exemptions  can  be 
implemented  at  this  time,  as  described 
in  the  remainder  of  this  section. 

a.  HPV  chemicals.  A  number  of 
commenters  stated  that  industry  is 
already  providing  EPA  with  sufficient 
hazard  data  via  the  HPV  Challenge 
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Program  (see  http://www.epa.gov/ 
opptintr/chemrtk/volchalLhtm),  as  well 
as  exposure  data  through  other 
voluntary  programs  (e.g..  International 
Council  of  Chemical  Associations 
(ICCA)  data  collections  and  UEIP). 
Therefore,  providing  exposvire-related 
information  on  HPV  chemicals  via  lURA 
would  be  duplicative  and  unnecessary. 

The  Agency  recognizes  tjiat  a  variety 
of  voluntary  and  regulatory  efforts  to 
collect  hazard  data  are  underway,  such 
as  the  volimtary  HPV  Challenge 
Program.  However,  the  scope  and 
expected  output  from  the  HPV 
Challenge  Program  differ  markedly  from 
those  anticipated  under  lURA.  The  HPV 
Challenge  Program  centers  on  providing 
basic  hazard  data  for  HPV  chemicals, 
most  of  which  will  also  be  lURA- 
reportable  chemicals.  The  lURA  focus  is 
on  gathering  exposiu-e-related 
information  for  moderate  and  high 
volume  chemicals  in  a  wide  range  of 
industrial  operations,  involving 
multiple  sites  and  covering 
m.anufacturing,  processing,  and  use  of 
the  chemical  substances. 

The  Agency  is  unable  to  limit  its 
lURA  information  collection  efforts  to 
HPV  chemicals  alone,  for  several 
reasons.  The  Agency  could  not  know 
definitively  which  chemicals  are  HPV 
substances  in  any  particular  lURA 
reporting  cycle  as  of  that  reporting  year. 
A  chemical  substance  meets  the  criteria 
for  an  HPV  chemical  by  meeting  a  one 
million  pound  national  production 
volume  threshold,  based  upon  the 
aggregate  production  volmne  in  the 
nation  (as  reported  to  lUR).  Production 
volumes  can  vary  significantly  over  a  4- 
year  reporting  cycle,  and  it  is  not 
uncommon  for  chemicals  to  rise  above 
or  fall  below  the  HPV  threshold  each 
reporting  cycle.  For  instance,  EPA  used 
1990  lUR  reporting  to  identify 
approximately  2,800  HPV  substances. 
An  additional  500  substances  which 
were  not  HPV  chemicals  in  1990  were 
identified  as  being  HPV  via  the  1994 
lUR  production  volume  data.  The  lURA 
collection  could  be  limited  to  the  HPV 
Challenge  Program  chemicals  (i.e.,  the 
baseline  set  of  chemicals  for  the 
program,  consisting  of  chemicals  that 
were  HPV  according  to  1990  lUR 
information).  However,  that  restricts 
lURA's  ability  to  supply  screening  level 
exposure  information  to  only  those  HPV 
chemicals.  This  would  severely  limit 
the  usefulness  of  lURA  over  time,  as  the 
universe  of  chemicals  that  were  HPV  in 
1990  will  not  be  the  same  luiiverse  of 
chemicals  that  are  HPV  in  future  years, 
and  would  compromise  the  Agency's 
broader  responsibility  for  risk  screening. 

b.  Existing  Chemicals  Program  "low 
concern"  chemicals.  Commenters 


recommended  that  the  chemicals 
previously  determined  by  EPA  to  be  of 
low  concern  via  the  Existing  Chemicals 
Program  be  exempt  from  reporting 
under  lURA.  However,  commenters  did 
not  provide  sufficient  criteria  that 
would  clearly  distinguish  exempted 
chemicals  from  others  subject  to  lUR 
reporting.  EPA  cannot  create 
exemptions  without  a  clear  basis  or 
justification.  Dicing  the  development  of 
these  amendments,  EPA  considered 
exempting  chemicals  previously 
reviewed  by  the  Existing  Chemicals 
Program,  but  was  imable  to  develop 
standard  criteria  for  such  an  exemption 
(See  Ref.  33  and  Unit  IX. 3.  of  the 
proposal  preamble,  at  64  FR  46794). 
Under  the  Existing  Chemicals  Program, 
no  standard  criteria  were  used  for 
determining  which  chemicals  were 
lower  priority,  because  in  the  course  of 
the  program  many  different  chemicals 
involve  unique  risk  assessment  or  risk 
management  issues.  For  example,  many 
chemicals  were  analyzed  within  a 
specific  use,  and  other  uses  were  not 
examined.  As  an  alternative  to  this 
approach,  EPA  developed  a  partial 
exemption  for  chemicals  which  are 
determined  to  be  of  low  current  interest 
for  purposes  of  lURA  processing  and 
use  information  reporting,  based  on 
considerations  described  in  Unit 
II.F.l.d.,  and  identified  an  initial  list  of 
chemicals  currently  covered  by  the 
partial  exemption  (Ref  5). 

c.  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
chemicals.  Commenters  recommended 
that  the  chemicals  for  which  EPA  has  a 
minimum  set  of  hazard  and  exposure 
data,  such  as  OECD's  SIDS  chemicals 
that  have  completed  the  SIDS  process, 
be  exempt  from  reporting  under  lURA. 
Commenters  also  suggested  that 
chemicals  in  the  International  Council 
of  Chemical  Association  (ICCA) 
screening, level  data  collection  programs 
be  included  in  this  exemption. 

EPA  disagrees  that  data  collection 
efforts  through  the  OECD  and  ICCA 
programs  provide  sufficient  exposure 
information  to  replace  lURA 
information.  Data  dbllection  efforts 
under  the  auspices  of  OECD  and  ICCA 
concentrate  on  the  development  of 
hazard  assessments  and  generally 
provide  only  a  small  fraction  of  die 
exposure-related  data  called  for  under 
lURA.  A  goal  of  the  ICCA  Program  is  to 
process  chemical  cases  through  OECD's 
HPV  SIDS  Program,  which  develops 
hazard  information  for  the  program 
chemicals.  As  hazard  data  do  pot 
change  from  year  to  year,  the  data 
collection  supports  a  one-time  report. 
The  rURA  will  provide  current 
exposure-related  information  for  risk 


screenings  and  preliminary  assessments. 
Exposure  information,  as  collected 
under  lURA,  will  vary  from  reporting 
year  to  reporting  year  and  therefore 
needs  to  be  collected  on  a  continuing 
basis.  While  the  OECD  HPV  SIDS 
Program  does  not  specifically  disallow 
■  the  collection  of  exposure  inJFormation, 
the  program  does  leave  such  collection 
to  the  discretion  of  the  sponsor  country 
(Ref  34).  Exposure  information 
available  via  SIDS  is  therefore  generally 
not  specific  to  U.S.  uses  and  concerns. 

d.  Metals.  Various  commenters  stated 
that  either  metals  as  a  group,  or  specific 
metals  such  as  zinc  and  copper,  should 
be  granted  special  consideration  for 
lURA  reporting.  Several  commenters 
asserted  that  providing  information  on 
maximum  concentrations  lis 
unnecessary  for  the  metals,  because  they 
will  generally  have  close  to  100% 
concentrations  when  they  leave  tke 
manufacturing  site  or  whenever  they  are 
present  in  consumer  or  commercial 
products.  Further,  commenters  indicate 
that  the  only  exposure  potential  for 
these  substances  in  commercial  or 
consumer  products  will  be  dermal  (not 
via  other  routes  such  as  inhalation  or 
ingestion).  Additionally,  a  commenter 
stated  that  workers  "in  proximity"  to  or 
handling  sohd  metal  articles  should  not 
be  considered  to  be  exposed  for 
reporting  purposes,  because  the  metal  is 
in  a  form  in  which  neither  inhalation 
nor  dermal  exposure  will  occur.  Other 
commenters  believed  that  any  lUR 
reporting  on  metals  is  unnecessary 
because  ample  information  on  metals 
production  and  exposure  potentials  is 
already  available  from  other  sources, 
such  as  the  USGS,  or  because  specific 
metals,  such  as  copper  and  zinc,  are 
beneficial  to  human  health  and 
therefore  should  be  of  no  exposure 
concern. 

Metals  present  some  unique  issues 
regarding  exposure  potential,  and  the 
information  that  will  be  collected  imder 
lURA  on  metals  will  do  much  to 
improve  EPA's  and  others'  knowledge 
about  the  uses  and  exposures  associated 
with  these  chemicals.  Not  all  metal- 
containing  products  are  pure  metal.  For 
example,  metaj  powders  used  in  fine 
arts,  metal  pastes  used  in  repairs,  and 
commercial  metallic  paints  contain 
varying  percentages  of  metals.  In 
addition,  although  some  metals  in  trace 
quantities,  such  as  chromium,  are 
essential  nutrients  to  plants  and/or 
animals,  in  greater  exposure 
concentrations  these  same  metals  can  be 
harmful. 

Because  metals  are  ubiquitous,  and 
can  be  present  in  a  variety  of  physical 
forms,  different  routes  of  exposure  are 
possible.  Chronic  exposure  to  solutions 
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containing  metals  such  as  nickel  may 
result  in  contact  dermatitis.  Milling 
metal  parts  containing  antimony  and 
beryllium  creates  dusts  which,  if 
inhaled,  can  result  in  acute  chemical 
pneumonitis.  Inhalation  of  fumes 
containing  chromium  resulted  in  an 
elevated  incidence  of  bronchial 
carcinoma  among  workers  in  the  U.S. 
chromate  industry  before  the  source  of 
the  exposure  was  recognized  and 
corrected.  Exposure  by  ingestion  is  of 
concern  for  metals  that  may  enter  water 
sources  following  improper  disposal  of 
used  materials,  for  example.  The  use  of 
cadmium  in  batteries  for  portable 
electronic  devices,  including  computers, 
is  increasing;  long-term  exposure  to 
cadmium  has  a  potential  to  cause 
kidney,  liver,  bone,  and  blood  damage. 

EPA  has  exempted  submitters  that 
would  otherwise  be  subject  to  lUR 
reporting  from  reporting  with  respect  to 
chemicals  that  are  imported  in  the  form 
of  an  article  (see  40  CFR  710.30(b)  and 
§  710.50(b)  of  the  regulatory  text). 
However,  submitters  that  manufacture  a 
reportable  chemical  and  incorporate  it 
into  an  article  will  continue  to  be 
subject  to  reporting  under  the  lURA. 

The  Agency  reviewed  a  number  of 
sources  that  provide  information  about 
metals  production  and  characteristics, 
including  USGS  data  specifically  noted 
by  commenters  (Ref.  32).  The 
information,  although  useful  for 
depicting  global  mining  and  production 
of  the  major  commercial  metals,  is  not 
comparable  to  the  national  scale  and 
domestic  exposures  data  that  will  be 
provided  under  lURA.  Fiulher,  because 
metals  are  subject  chemicals  in  many 
EPA  programs,  including  the  Great 
Lakes  Binational  Toxics  Strategy;  the 
revised  drinking  water  standards;  the 
revised  emission  standards  for 
secondary  metal  refinishers;  and  the 
Waste  Minimization  National  Plan, 
current  information  about  domestic 
metals  production  and  use  will  benefit 
many  EPA  offices  and  programs. 

As  indicated  previously,  EPA  will  be 
reconsidering  individual  chemicals  for 
applicability  under  the  new  partial 
exemption,  and  plans  to  identify  and 
initiate  dialogues  with  other  federal 
agencies  about  collection  activities  that 
have  the  potential  for  generating 
additional  federal  paperwork  burden 
reductions,  particularly  related  to  the 
lURA. 

e.  Other  chemical  groups. 
Commenters  suggested  EPA  exempt  a 
variety  of  additional  groups  of 
chemicals  from  either  full  or  partial 
lURA  reporting.  These  groups  included 
fossil  fuel  combustion  byproducts  such 
as  coal  combustion  products;  fertilizers; 
substances  encapsulated  in  a  polymer 


matrix;  pesticides;  and  certain 
chemicals  outside  the  scope  of  TSCA 
jurisdiction  (such  as  drugs). 
Commenters  stated  that  exposures 
associated  with  fossil  fuel  combustion 
byproducts  are  already  well  known, 
and,  with  information  currently  being 
submitted  to  EPA  and  other  federal 
organizations  such  as  DOE,  well  beyond 
the  amount  needed  for  "basic 
screening."  Commenters  argued  that 
reporting  on  these  byproducts  under 
lURA  would  be  duplicative  (therefore 
unnecessary)  and  overly  burdensome, 
especially  because  these  chemicals  are 
considered  "beneficially  used  in  an 
environmentally  sound  manner"  by 
EPA's  Office  of  Solid  Waste  (OSW).  A 
parallel  argument  was  made  for 
fertilizers,  in  that  certain  commenters 
consider  them  to  be  well-characterized 
and  generally  "safe."  Similarly,  a 
commenter  believed  encapsulated 
substances  are  of  little  concern,  due  to 
low  exposure  potentials  for  the 
encapsulated  chemicals,  as  implied  by 
the  Agency's  treatment  of  such 
substances  imder  Significant  New  Use 
Rules  (SNURs);  the  commenter  believed 
that,  when  chemicals  are  secured  within 
a  polymer  matrix,  the  SNUR 
requirements  no  longer  apply. 
Commenters  also  stated  that  pesticides 
and  other  chemicals  not  subject  to 
TSCA  should  be  fully  exempt  from 
reporting. 

Comments  specific  to  these  different 
groups  of  chemicals  are  addressed 
below. 

i.  Fossil  fuel  combustion  byproducts. 
Commenters  stated  that  fossil  fuel 
combustion  byproducts  have  been 
sufficiently  studied  for  beneficial  reuse 
to  justify  their  full  exemption  from 
lURA  reporting.  They  asserted  that 
EPA's  OSW  had  adequately  reviewed 
data  on  these  substances  to  allow  their 
use  as  solid  waste  in  situations  where 
exposures  were  possible,  such  as  in  the 
case  of  soil  amendments.  The 
commenters  believe  that  EPA  offices 
such  as  OPPT  and  OSW  must 
coordinate  their  efforts  related  to  fossil 
fuel  combustion  byproducts  prior  to 
undertaking  any  actions  under  TSCA, 
and  suggested  that  continued  reporting 
on  these  chemicals  would  be 
particularly  burdensome. 

EPA  disagrees  with  these  comments. 
Review  of  the  recent  OSW  Report  to 
Congress  on  the  subject  of  fossil  fuel 
combustion  byproducts  (Ref.  35) 
indicates  that  these  products  can  be 
hazardous  to  hum^n  health  and  the 
environment  when  mismanaged.  These 
products  not  only  typically  contain 
heavy  metals  such  as  cadmium, 
chromium,  lead,  and  mercury,  but 
leachates  from  fuel  combustion 


byproducts  can  contain  significant 
concentrations  of  arsenic.  Despite  these 
concerns,  OSW  has  decided  to  exempt 
these  substances  from  regulation  as 
hazardous  waste  when  they  are 
beneficially  reused.  While  OSW  was  not 
able  to  identify  damage  cases  or 
significant  risks  to  human  health  or  the 
environment  associated  with  these  fypes 
of  beneficial  uses  based  on  available 
data,  OSW  plans  to  assess  new 
information  on  risks  as  that  information 
becomes  available.  The  lURA  will  be 
instrumental  in  providing 
manufacturing,  processing,  and  use  data 
for  fossil  fuel  combustion  byproducts  to 
enable  OSW  to  monitor  the  potential 
risk  associated  with  these  chemical 
substances.  Additionally,  as  with  any 
chemical  byproduct  with  a  use,  EPA  in 
general  needs  information  to  be  able  to 
screen  these  chemicals  for  potential 
concerns  outside  of  the  OSW  piuview. 
Review  of  such  contemporary  data,  as 
shared  between  OPPT  and  OSW,  will 
allow  EPA  to  make  well-informed  risk 
management  decisions  by  constructing 
realistic  screening  level  exposure 
profiles  for  these  substances.  These 
profiles  could  be  adjusted  as  the 
production  dynamics  change  between 
lURA  reporting  cycles.  EPA  believes  the 
importance  of  accurate  exposure-related 
data  in  formulating  sound  risk 
management  decisions  for  fossil  fuel 
combustion  byproducts  justifies  the 
associated  reporting  burden. 

ii.  Fertilizers.  Fertilizers  that  qualify 
for  the  inorganic  exemption  have  not 
been  subject  to  lUR  reporting  in  the 
past.  A  number  of  commenters 
emphasized  that,  in  general,  fertilizers 
are  chemicals  whose  risks  have  already 
have  been  well-characterized. 
According  to  the  commenters,  ample 
recent  hazard  and  exposure  data  from 
studies  conducted  by  EPA's  OSW 
indicate  that  fertilizers  generally  are  of 
low  toxicity,  and  some  constituents  of 
major  fertilizer  types  are  "safe"  because 
the  exposiue  potentials  are  low.  Further, 
as  the  commenter  pointed  out,  recent 
SIDS  program  studies  on  urea,  a 
common  fertilizer,  described  the 
chemical  to  be  "of  low  priority"  for 
further  investigation,  thereby  implying 
that  the  chemical  poses  little  hazard  to 
human  health  and  the  environment,  and 
that  adequate  risk  information  is 
available.  Commenters  stated  that 
because  they  believe  the  constituents 
are  not  harmful  to  human  health  or  the 
enviroiunent,  fertilizers  should  be 
exempt  from  downstream  use  and 
exposure  reporting  imder.IURA  (i.e.,  a 
partial  exemption  from  lURA  reporting). 
Other  commenters  stated  that  fertilizers 
should  be  granted  a  full  exemption  fi'om 
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lURA  reporting,  or  that  EPA  should 
exempt  certain  fertilizers  by  CAS 
number.  One  commenter  suggested  that 
20  substances  be  included  in  the 
fertilizer  list  (see  list  provided  in 
Comment  C4b-6  of  the  comment 
siunmary  document,  Ref.  18). 

EPA  does  not  believe  the  suggested 
lURA  exemptions  for  fertilizers  and 
fertilizer  constituents  are  warranted  at 
this  time.  The  Agency  does  not  agree 
with  industry  comments  citing  a  1999 
EPA  OSW  risk  evaluation  on  "non- 
nutritive"  components  in  fertilizers  as 
adequate  justification  for  classifying 
fertilizers  as  "safe,"  and  therefore 
eligible  for  exemption.  The  OSW  report 
addresses  trace  quantities  of  metal- 
contaminants  in  those  fertilizers  (i.e., 
the  non-nutritive  elements),  not  the 
fertilizers  themselves.  A  review  of  basic 
hazard  identification  guides,  such  as  the 
Merck  Index,  the  Condensed  Chemical 
Dictionary,  and  Dangerous  Properties  of 
Industrial  Materials,  shows  that 
exposure  to  many  fertilizers  and 
fertilizer  materials,  including  those 
cited  in  industry  comments  such  as 
anhydrous  anunonia,  potassium  sulfate, 
and  urea,  can  cause  both  reversible  and 
irreversible  adverse  health  effects 
ranging  from  acute  to  chronic.  The 
availability  of  lURA  exposure-related 
data  will  edlow  for  the  risk  screening  of 
chemicals  used  as  fertilizers  and 
fertilizer  constituents  to  extend  beyond 
environmental  effects  and  aid  the 
screening  of  risks  to  workers, 
consumers,  and  the  general  population. 
The  Agency  therefore  believes  it  is 
appropriate  to  require  reporting  for 
fertilizers  under  lURA. 

iii.  Encapsulated  substances.  A 
commenter  stated  that  the  import 
volumes  of  lUR  reportable  components 
contained  within  compounded 
imported  polymers  should  be  exempt 
from  lURA  reporting.  The  commenter 
indicated  that  volumes  of  these 
encapsulated  components  are  difficult 
to  determine.  Such  components  include 
antioxidants,  colorants,  lubricants,  and 
stabilizers  that  are  commonly  used 
additives  in  polymer  products.  The 
polymers  are  sometimes  manufactured 
by  a  foreign  company  and  imported  into 
the  United  States.  The  commenter  stated 
that  these  additives,  which  are 
encapsulated  in  a  polymer  matrix,  are 
typically  present  in  the  matrix  at  a  few 
weight  percent."  The  conmienter's 
understanding  was  that  when  chemicals 
are  secured  within  a  polymer  matrix, 
the  SNUR  requirements  no  longer  apply, 
thus  their  suggestion  was  for  EPA  to 
treat  such  substances  similarly  under 
lURA. 

The  SNUR  requirements  in  40  CFR 
part  721  do  not  exempt  substances 


encapsulated  in  a  polymer  matrix. 
Although  chemicals  incorporated  into  a 
polymer  matrix  are  not  subject  to 
SNURs  in  certain  limited  circumstances, 
for  example,  when  an  individual  SNUR 
specifically  states  that  the  SNUR 
requirements  do  not  apply  to  such 
substances  (see,  e.g.,  40  CFR 
721.8160(a)),  such  chemicals  are  not 
otherwise  generally  exempt  from  SNUR 
requirements. 

Although  EPA  appreciates  the 
difficulty  in  ascertaining  quantitative 
production  information  from 
manufacturers  outside  direct  U.S. 
jurisdiction,  exempting  lUR  reportable 
components  encapsulated  in  a  polymer 
matrix  from  lURA  is  not  warranted.  Not 
all  polymers  are  inviolable.  Additives 
such  as  colorants  and  lubricants,  which 
can  be  hazardous  to  human  health  or 
the  environment,  can  leach  from  the 
polymer  matrix,  resulting  in  subsequent 
exposures.  Also,  additives  which  are 
inherently  insoluble  in  the  polymer  may 
migrate  to  the  surface  of  the  polymeric 
material  and  be  released  over  time  from 
the  polymer.  Under  lURA,  each  non- 
exempted  mixtiue  component  is 
reportable  if  imported  above  the  stated 
thresholds.  Reasonably  ascertainable 
information  can  be  used  to  estimate 
these  import  quantities. 

iv.  Pesticides.  Some  commenters 
stated  that  the  Agency  should  exempt 
pesticide  chemicals  from  reporting 
under  the  lURA,  and  also  should 
exempt  those  substances  outside  the 
scope  of  TSCA,  including  drugs  and 
cosmetics. 

The  original  lUR  did  not  require 
reporting  for  chemicals  manufactured 
for  non-TSCA  purposes.  Similarly,  in 
lURA,  amounts  of  an  otherwise  lUR- 
reportable  substance  that  are  intended  at 
the  time  of  manufacture  to  be  used  for 
non-TSCA  purposes  (e.g.,  as  a  pesticide, 
as  a  drug)  do  not  have  to  be  reported. 
For  example,  if  a  company  were  to 
manufacture  300,000  lbs.  of  an  lUR- 
reportable  substance,  170,000  lbs.  of 
which  were  intended  at  the  time  of 
manufacture  to  be  sold  as  a  drug, 
precursor,  and  130,000  lbs.  of  which 
were  intended  at  the  time  of 
manufacture  to  be  used  for  a  TSCA 
purpose,  only  130,000  lbs.  of  the 
substance  would  have  to  be  reported 
under  lUR.  The  company  would  not 
have  to  report  the  processing  and  use 
information  described  in  §  710.52(c)(4) 
of  the  regulatory  text  for  that  chemical 
at  that  plant  site,  since  the  company  did 
not  manufacture  a  total  of  at  least 
300,000  lbs.  of  the  chemical  at  the  site 
for  TSCA  purposes.  Many  substances, 
such  as  the  pesticide  active  ingredient 
pentachlorophenol,  are  also  used  in 
industrial  and  conunercial  applications 


regulated  under  TSCA.  In  those  cases, 
the  chemicals  will  continue  to  be 
reportable  luider  lURA. 

v.  Food  additives.  Commenters  stated 
that  low  hazard  chemicals,  such  as  food 
additives,  should  be  categorically 
excluded  from  the  new  reporting 
requirements.  The  commenter  stated 
that  food  use  substances,  for  example, 
are  regulated  by  the  Food  and  Drug 
Administration  (FDA)  and  must  either 
be  generally  recognized  as  safe  (GRAS), 
the  subject  of  a  prior  sanction,  or  the 
subject  of  a  food  additive  regulation 
promulgated  by  FDA. 

According  to  FDA's  Office  of 
Premarket  Approval  (OP A),  food  use 
substances  for  FDA's  pxnposes  are  those 
that  are  added  directly  to  food,  and 
could  inadvertently  contact  and  be 
incorporated  into  food  because  of  use  in 
packaging  material  or  in  food 
processing.  FDA  does  not  evaluate 
chemicals  for  environmental  effects- 
only  for  human  health  effects.  The 
chemicals  subject  to  FDA  rules  are  not 
inherently  low  hazard  in  many  cases. 
For  example,  substances  such  as 
plasticizers,  lubricants,  release  agents, 
acids  (e.g.,  hydrochloric  acid),  boiler  , 
water  additives,  and  solvents  (e.g.. 
acetone  and  hexane)  are  included  as 
food  use  substances.  Furthermore,  even 
direct  (i.e.,  listed)  GRAS  chemicals  can 
be  of  concern  when  used  at  industrial 
concentrations,  such  as  sulfuric  acid. 
Thus,  as  is  true  with  other  chemical 
substances,  food  additives  can  present  a 
risk  to  human  health  or  the  environment 
depending  on  use  and  the  resulting 
exposure  pathways.  EPA  does  not 
believe  a  categorical  exemption  for 
chemicals  that  may  be  used  as  food 
additives  is  warranted  at  this  time. 
Again,  such  chemicals  are  only 
reportable  under  lURA  to  the  extent  that 
they  are  intended  at  the  time  of 
manufacture  to  be  used  for  TSCA 
purposes. 

3.  Thresholds.  EPA  requested 
comment  on  the  300,000  lbs.  threshold 
for  reporting  industrial  processing  and 
use,  and  consumer  and  commercial  use 
information  (required  under 
§  710.52(c)(4)  of  the  regulatory  text). 
Commenters  generally  were  supportive 
of  having  a  second,  higher  reporting 
threshold  for  this  exposure-related 
information.  However,  one  commenter 
stated  that  the  300,000  lbs.  threshold  is 
too  low,  and  that  it  should  be  set  at  one 
million  pounds  to  coincide  with  the 
HPV  Challenge  Program  threshold. 

EPA  considered  chemicals  with 
aggregate,  nationwide  U.S.  production 
and  importation  volumes  of  one  million 
pounds  or  more  (based  on  1 990  lUR 
data)  for  the  HPV  Challenge  Program. 
That  is,  if  one  million  pounds  of  a 
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certain  chemical  were  reported  for  the 
1990  lUR  as  being  produced  or  imported 
collectively,  by  manufacturers 
throughout  the  United  States,  then  that 
chemical  was  identified  as  an  HPV 
chemical  for  purposes  of  the  HPV 
Challenge  Program.  The  300,000  lbs. 
lURA  threshold  captures  at  least  one 
report  for  more  than  95%  of  the  HPV 
chemicals  reported  to  the  1990  lUR. 

The  production  volume  that  defines 
chemicals  as  HPV  should  not  be 
confused  with  the  300,000  lbs.  per  year 
reporting  threshold  for  processing  and 
use  data  reporting  in  lURA.  The  300.000 
lbs.  threshold  applies  to  the  amount 
manufactured  at  a  single  site  and  is  not 
an  aggregate,  industry-wide  production 
number.  EPA  is  implementing  the 
300,000  lbs.  per  year  reporting  threshold 
for  individual  ILTR  submitters  because  it 
limits  the  increase  in  burden  associated 
with  the  new  lURA  processing  and  use 
reporting  requirements  and  it  limits  the 
number  of  chemicals  for  which 
exposure-related  data  will  be  reported  to 
approximately  4,000.  This  number  is 
consistent  with  the  "severed  thousand 
chemicals"  suggested  by  GAO  in  its 
1995  report  "EPA  Should  Focus  Its 
Chemical  Use  Inventory  on  Suspected 
Harmful  Substances"  (Ref.  36),  and 
ensures  that  exposure-related  data  will 
be  reported  for  almost  all  HPV 
chemicals  (defined  by  national  aggregate 
production).  Increasing  the  300,000  lbs. 
threshold  to  one  million  lbs.  would 
drastically  undermine  the  Agency's 
collection  of  processing  and  use 
exposure-related  data.  The  higher 
threshold  would  reduce  the  number  of 
chemicals  for  which  this  information  is 
submitted  and  eliminate  processing  and 
use  data  reporting  on  many  of  the  HPV 
chemicals.  The  Agency  would  be  left 
with  very  little  information  with  which 
to  conduct  the  needed  screening-  level 
assessments  and  the  resulting 
prioritization  would  be  less  meaningful. 

In  the  proposed  lURA,  EPA  also 
solicited  comments  on  the  possibility  of 
replacing  the  chemicals  identified  using 
the  300,000  lbs.  armual  production 
volume  threshold  (by  site)  with  any  of 
five  other  groups  of  chemicals.  Those 
groups  include:  (1)  A  set  of  HPV 
chemicals  that  submitters  identify  as 
being  produced  nationwide  in  amounts 
of  one  million  lbs.  or  more;  (2) 
chemicals  that  are  currently  subject  to 
testing  under  TSCA  section  4  (i.e.,  test 
rules  and  enforceable  consent 
agreements  (ECAs));  (3)  chemicals 
identified  for  voluntary  testing;  (4) 
chemicals  designated  for  testing  by  the 
rrC;  and  (5)  chemicals  listed  in  the 
Agency's  Master  Testing  List  (the 
current  edition  is  available  at  http:// 


www.epa.gov/opptintr/chemtest/ 
mtl.htm). 

With  respect  to  the  possibility  of 
limiting  the  collection  of  processing  and 
use  information  to  HPV  chemicals 
identified  by  submitters,  the  Agency 
asked  for  comment  on:  (1)  Whether 
submitters  would  be  able  to  determine 
which  chemicals  have  exceeded  the 
nationally  aggregated  HPV  threshold  in 
a  given  submission  period,  especially 
given  how  frequently  chemical 
production  rises  above  and  falls  below 
this  threshold  from  lUR  submission 
period  to  submission  period;  (2)  what 
additional  biu'dens  such  a 
determination  would  place  on 
submitters;  and  (3)  whether  JURA  data 
would  be  less  useful  if  processing  and 
use  data  reporting  were  limited  to  HPV 
chemicals. 

Many  commenters  favored  use  of  the 
set  of  HPV  chemicals  in  lieu  of  the 
proposed  lURA  reporting  with  the 
300,000  lbs.  threshold,  yet  none  directly 
responded  to  the  specific  Agency 
questions.  Commenters  failed  to  take 
into  account  the  added  biu-den  of 
aggregating  chemical  production  to 
determine  which  substances  are  HPV 
chemicals.  They  also  offered  no 
justification  for  substituting  the  300,000 
lbs.  plant  site-specific  threshold  with  a 
one  million  lbs.  national  aggregate 
threshold,  beyond  stating  that  relevant 
information  is  being  provided  already 
through  other  programs.  Nor  did  they 
offer  possible  solutions  to  the  problem 
of  reliably  aggregating  production 
volumes. 

EPA  does  not  believe  that  submitters 
will  be  able  to  effectively  aggregate 
nationwide  production  volumes. 
Aggregation  is  especially  difficult  in 
light  of  continual,  market-driven 
changes  in  production  and  many 
submitters'  interest  in  protecting 
individual  plant  site  production  volume 
information  as  CBI.  Additionally,  for  a 
nationally  aggregated  one  million  lbs. 
threshold  to  be  effective,  it  must  be  able 
to  accommodate  the  frequency  with 
which  individual  chemicals  may  rise 
above  or  fall  below  the  HPV  threshold 
criteria  of  a  U.S.  aggregate  production 
voliune  of  one  million  lbs.  or  more  per 
year.  For  example,  17%  of  the  chemicals 
which  were  HPVs  according  to  data 
submitted  under  the  1990  lUR  were  not 
HPVs  according  to  data  submitted  under 
the  1994  lUR. 

D.  Definitions  and  Clarification 
Requests 

1.  Is  mining  considered 
manufacturing?  Commenters  asked 
whether  mining  is  considered 
"manufacturing"  under  TSCA.  Under 
TSCA,  the  term  "manufactiu-e"  includes 


production  or  importation  of  a  chemical 
substance  as  well  as  its  manufactine 
(TSCA  section  3(7)).  Mining,  which 
includes  extracting  metal  ores  or 
minerals  from  their  natural  deposits  by 
any  means,  including  secondary 
recovery  of  metal  ore  from  reuse  or 
other  storage  piles,  wastes,  or  rock 
dumps,  or  from  mill  tailings  derived 
from  the  mining,  cleaning,  or 
concentration  of  metal  ores,  is 
production  and  is  considered  to  be  a 
manufacturing  activity  under  TSCA. 

However,  chemical  substances  which 
are  natvually  occiuring  and  which, 
among  other  things,  are  improcessed  or 
processed  only  by  manual,  mechanical, 
or  gravitational  means  (see  40  CFR 
710.4(b)(1))  are  cvurently  excluded  from 
lUR  reporting  and  will  continue  to  be 
excluded  under  lURA  (see  40  CFR 
710.46(a)(3)).  For  example,  rocks,  ores, 
and  minerals  are  not  lURA-reportable  to 
the  extent  they  are  manufactured  only 
via  the  means  described  in  40  CFR 
710.4(b).  The  §  710.46(a)(3)  exclusion  is 
a  process-specific  exclusion  rather  than 
a  chemical-  or  industry-specific  one. 
Therefore,  persons  who  manufacture  a 
substance  in  a  maimer  other  than  as 
specified  in  §  710.4(b)  are  required  to 
report  under  lURA  unless  they  or  the 
substance  they  manufacture  are 
otherwise  excluded.  As  a  result,  many 
mined  materials  are  listed  on  the  TSCA 
Inventory  because  at  least  some  of  the 
time  they  are  produced  by  other  than 
manual,  mechanical,  or  gravitational 
means. 

Section  710.46(a)(3)  intentionally 
exempts  from  lURA  reporting  any 
chemical  substance  which  is  isolated  or 
removed  from  nature,  for  a  commercial 
purpose,  by  any  means  listed  in 
§  710.4(b).  It  also  exempts  any  other 
chemical  substance  derived  or  separated 
from  the  substance  originally  removed 
from  nature,  provided  such  derivation 
involved  only  the  means  specified  in 
§  710.4(b).  For  example,  when  using 
manual,  mechanical,  or  gravitational 
processes  to  separate  one  or  more 
substances  from  a  naturally-occurring 
mixtiu'e,  these  isolated  component 
substances  are  also  considered 
natmally-occmring  and  excluded  from 
reporting.  However,  any  substance 
manufactured  from  a  naturally 
occurring  precursor  substance  via  a 
chemical  reaction  is  not  considered 
naturally  occurring  and,  therefore,  not 
excluded  from  reporting  under 
§  710.46(a)(3). 

2.  What  is  the  difference  between 
"reasonably  ascertainable"  information 
and  "readily  obtainable"  information? 
A  niunber  of  commenters  raised 
concerns  about  the  meaning  of  "readily 
obtainable"  and  "reasonably 
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ascertainable,"  what  level  of  effort  is 
required  for  each,  and  the  difference  in 
the  level  of  effort  required.  Commenters 
also  stated  that  the  expectation  that 
submitters  will  provide  data  on  users 
outside  their  control  seems  to  be  an 
unworkable  and  unrealistic  mandate. 
The  reporting  standard  of  TSCA  section 
8(a)(2)  is  "reasonably  ascertainable," 
and  commenters  stated  that  this  should 
not  be  construed  to  include  data  that  are 
not  in  the  possession  of  the  person 
reporting. 

"Known  to  or  reasonably 
ascertainable  by"  is  the  current  standard 
for  data  collection  under  which  lUR 
operates  and  is  the  standard  authorized 
by  TSCA  section  8(a).  "Known  to  or 
reasonably  ascertainable  by"  means  all 
information  in  a  person's  possession  or 
control,  plus  all  information  that  a 
reasonable  person  similarly  situated 
might  be  expected  to  possess,  control,  or 
know.  The  "known  to  or  reasonably 
ascertainable  by"  standard  is  applicable 
to  the  information  required  under 
§  710.52(c)(1),  (c)(2),  and  (c)(3)  of  the 
regulatory  text. 

"Readily  obtainable"  is  a  lesser 
standard  EPA  is  applying  to  the 
reporting  of  information  concerning  the 
processing  and  use  of  chemicals  subject 
to  lURA  (§  710.52(c)(4)  of  the  regulatory 
text).  The  readily  obtainable  standard  is 
limited  to  information  known  by 
management  and  supervisory  employees 
of  the  submitter,  and  does  not  require 
additional  effort  to  collect  information 
on  processing  or  use  of  chemicals  by 
others  not  under  the  control  of  the 
submitter.  Although  the  Agency  is 
requiring  submitters  to  provide  only 
information  that  it  knows,  EPA  believes 
that  in  many  cases  submitters  will 
possess  some  knowledge  concerning  use 
of  chemicals  sold  by  the  submitter  to 
their  customers,  even  though  the 
submitter  does  not  control  its 
customers'  sites.  For  example,  when  a 
company  markets  the  substances  for 
certain  end  uses.  EPA's  experience  with 
over  30,000  TSCA  section  5  PMNs 
demonstrates  that  companies  generally 
do  know  the  intended  ultimate  use,  as 
well  as  intervening  processing  steps,  of 
their  products.  In  choosing  the  readily 
obtainable  standard,  the  Agency  is 
lessening  the  burden  on  submitters 
compared  to  the  "known  to  or 
reasonably  ascertainable  by"  standard, 
while  recognizing  that  the  submitter  is 
supplying  data  on  uses  of  chemicals  that 
are  beyond  his  or  her  control.  The 
standard  for  reporting  information  on 
processing  and  use  of  chemical 
substances  under  lURA  is  the  same  as 
the  standard  adopted  in  the  PAIR, 
which  was  also  promulgated  under  the 


authority  of  TSCA  section  8(a).  (See  40 
CFR  712.7) 

E.  Confidential  Business  Information 

The  Agency's  intent  under  these 
regulations  is  to  achieve  balance  and 
ensure  that  the  submitter  only  claims  as 
confidential  that  information  which  is 
legally  entitled  to  confidential 
treatment.  EPA  believes  that  these 
amendments  will  discoiuage  the 
assertion  of  invalid  CBI  claims  by 
focusing  submitter's  attention  more 
closely  on  their  decision  to  make  certain 
claims. 

1.  General  CBI. — a.  Reducing  the 
amount  of  CBI  claims.  EPA  solicited 
suggestions  from  commenters  on  vyhat 
could  be  done  to  the  lUR  reporting 
process  and  data  elements  to  reduce  CBI 
claims,  thereby  allowing  better  public 
access  to  the  data.  Some  commenters 
suggested  that  EPA  is  trying  to 
discourage  legitimate  CBI  claims  by 
making  assertion  of  such  claims  overly 
burdensome.  Some  commenters  stated 
that  the  new  data  elements  that  are 
being  added  by  these  amendments  raise 
significant  CBI  concerns  and  that  lURA 
can  be  expected  to  result  in  a  significant 
increase  in  the  number  of  legitimate  CBI 
claims. 

EPA  agrees  that  submitters  will  make 
CBI  claims  for  the  new  data  elements 
that  are  being  added  by  these 
amendments,  most  likely  resulting  in  a 
greater  number  of  CBI  claims  overall. 
However,  EPA  is  requiring  reporting  for 
most  of  the  new  data  elements  in  ranges, 
a  reporting  method  EPA  believes  will 
result  in  fewer  CBI  claims  compared  to 
reporting  discrete  numbers. 
Additionally,  EPA  is  amending  the  lUR 
to  encourage  the  assertion  of  only 
legally  valid  CBI  claims,  and  to  ensure 
that  CBI  claims  are  well  thought  out  by 
the  submitter.  The  lURA  includes  a  new 
requirement  to  provide  upft-ont 
substantiation  of  CBI  claims  for  site 
identity.  This  requirement  will 
minimize  claims  by  prompting 
submitters  to  perform  an  initial 
evaluation  of  the  need  for  and  validity 
of  a  CBI  claim  for  plant  site  identity,  an 
essential  data  element.  These  efforts 
will  greatly  assist  in  limiting  CBI  claims 
to  those  that  are  legitimate. 

EPA  wishes  to  clarify  that  it  is  not 
attempting  to  discourage  legitimate 
confidentiality  claims;  rather,  the 
Agency  intends  only  to  discourage 
inappropriate  claims.  This  allows  the 
Agency  to  protect  legitimate  CBI  while 
also  increasing  the  amount  of 
information  available  for  public  use. 

EPA  has  information  indicating  the 
existence  of  inappropriate  or  no  longer 
valid  CBI  claims.  For  instance,  when 
EPA  has  selectively  challenged  CBI 


claims  in  thfe  past,  many  of  these  claims 
have  been  amended  by  the  companies  to 
make  the  information  available  to  the 
public.  Additionally,  OPPT's 
administrative  record  00125,  which 
contains  state  CBI  data  reviews, 
published  articles,  industry  letters,  and 
other  papers  discussing  CBI  issues, 
provides  further  indication  that 
inappropriate  or  no  longer  valid  CBI 
claims  exist.  For  instance,  the  Georgia 
Department  of  Natural  Resources 
reported  in  a  1996  CBI  Data  Review  that 
lUR  data  identified  as  confidential  was 
available  in  other  non-confidential  data 
bases  (Ref.  37).  The  administrative 
record  is  in  the  same  location  as  the 
Docket  and  is  available  by  following  the 
procedures  identified  in  Unit  I.B.I. 

Some  commenters  suggested  reducing 
the  number  of  data  elements  that  will  be 
collected  under  lURA,  perhaps  using 
instead  a  format  such  as  the  one  used  by 
OECD  for  SIDS  chemicals,  which 
aggregates  information  for  all 
manufacturers  and  thus  protects 
company-specific  information.  EPA 
considered  alternate  reporting  formats 
with  different  data  elements,  and  has 
determined  that  the  reporting  of  site- 
^  specific  information  by  the  individual 
sites  is  the  best  way  to  collect  the 
information  needed.  EPA  will  continue 
to  perform  the  aggregating  function 
when  providing  the  public  with 
information  that  is  subject  to  a  site- 
specific  CBI  claim.  Collecting  only 
national  aggregate  values  would 
drastically  reduce.the  usefulness  of  the 
information  to  the  Agency,  even  though 
it  may  reduce  the  number  of  CBI  claims. 
The  lUR  is  used  to  address  both  national 
needs  and  local  issues.  For  example, 
lUR  production  volume  information  was 
used  to  identify  the  national  list  of  High 
Production  Volume  (HPV)  chemicals  for 
the  Agency's  HPV  Challenge  Program 
(see  http://www.epa.gov/opptintr/ 
chemrtk/volchall.htm).  Moreover,  site- 
specific  lUR  information  is  used  to 
secure  a  better  overall  understanding  of 
activities  at  individual  sites.  This 
information  is  used  for  site-specific  risk 
assessments  for  the  use  of  federal,  state 
and  local  entities. 

b.  Protection  of  CBI.  Some 
commenters  expressed  concern  about 
the  Agency's  ability  to  protect  against 
the  inappropriate  release  of  CBI  and 
stated  that,  under  section  14  of  TSCA, 
EPA  has  a  statutory  obligation  to  protect 
information  properly  claimed  as  CBI. 
These  commenters  are  concerned  about 
past  releases  of  information  claimed  as 
cJonfidential,  and  would  like  to  see  the 
Agency  take  steps  to  guarantee  greater 
protection  of  CBI  data. 

EPA  agrees  that  it  has  a  statutory 
obligation' to  protect  information 
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properly  claimed  CBI  and  is  continually 
involved  in  exploring  ways  to  better 
protect  such  information.  In  this  light, 
these  amendments  reflect  the  Agency's 
efforts  to  assure  that  information  it 
protects  qualifies  for  that  protection 
under  the  established  legal  standards. 
The  new  lURA  requirements  will  help 
assure  that  EPA's  system  of  information 
protection  is  limited  to  valid  claims. 

c.  Production  volume  ranges.  EPA 
requested  comment  on  the  use  of 
production  volume  ranges  as  a 
mechanism  to  reduce  the  number  of 
confidentiality  claims  by  allowing 
characterizations  of  site-specific 
chemical  and  specific  production 
volume  information  without  releasing 
CBI.  In  general,  commenters  felt  that  the 
use  of  the  ranges  would  not  necessarily 
result  in  reduced  CBI  claims. 
Commenters  cited  a  few  examples 
where  production  voliune  would  still  be 
claimed  CBI,  including  information 
reported  in  ranges.  Other  commenters 
suggested  using  broader  ranges.  ' 

Despite  these  comments,  the  Agency 
has  determined  that  it  is  worthwhile  to 
require  submitters  to  consider  whether 
their  production  voliunes,  within  ranges 
similar  to  those  used  for  the  original 
TSCA  Inventory,  warrant  protection  as 
CBI  (EPA  made  adjustments  to  the 
original  TSCA  Inventory  ranges  by 
making  the  ranges  consistent  with  the 
second  reporting  threshold  of  300,000 
lbs.,  as  described  in  Unit  II.F.S.d.).  EPA 
recognizes  that  some  submitters  will 
make  CBI  claims  for  both  the  specific 
and  the  ranged  production  volume 
information.  However,  EPA  believes 
that  in  many  cases  submitters  will  allow 
the  release  of  ranged  production  volume 
information.  This  belief  is  supported  by 
some  industry  organizations.  For 
example,  in  a  1993  letter,  a  company 
suggested  the  use  of  the  original 
.  Inventory  production  volume  ranges  for 
non-confidential  reporting.  While  the 
company  did  state  diat  "conceivably,  a 
submitter  could  be  able  to  justify  a  CBI 
claim  for  a  range,"  the  conclusion  was 
that  many  companies  would  be  satisfied 
with  non-confidential  reporting  (Ref. 
11).  These  conclusions  are  further 
supported  by  EPA's  experience  with  the 
original  TSCA  Inventory,  where  only 
35%  of  production  volume  values 
reported  were  claimed  CBI,  compared  to 
the  typical  claim  level  of  65%  for 
production  volumes  under  lUR. 

d.  Disclosing  customer  confidential 
information.  A  commenter  expressed 
concern  that,  as  a  producer  of  chemical 
feedstocks,  they  might  inadvertently 
report  customer  data  and  not  claim  the 
data  as  CBI,  while  their  customer 
reports  the  same  data  and  does  claim 
the  data  as  CBI. 


EPA  does  not  believe  that  this  will  be 
a  significant  issue.  The  downstream 
processing  and  use  information  that 
some  submitters  will  be  required  to 
provide  under  lURA  is  not  tied  to 
customer  identities.  Submitters  will  not 
report  where  or  who  their  customers  are 
or  how  much  their  individual  customers 
produce.  In  addition,  CBI  claims  can  be 
made  as  necessary  for  any  information 
provided  on  Form  U. 

2.  Upfront  substantiation. — a. 
Authority  for  substantiation.  A 
commenter  stated  that  the  plant  site 
identity  substantiation  requirement  is 
not  authorized  under  TSCA.  Another 
commenter  felt  that  requiring  upfront 
substantiation  is  overly  burdensome  and 
an  arbitrary  exercise  of  authority.  The 
commenter  stated  that  substantiation 
should  only  be  required  if  and  when  a 
request  for  public  disclosiue  is  made, 
and  substantial  and  reasonable  need  are 
demonstrated. 

Under  TSCA  section  14(c),  "a 
[confidential]  designation  under  this 
paragraph  shall  be  made  in  writing  and 
in  such  maimer  as  the  Administrator 
may  prescribe."  EPA  is  continuing  to 
require  that  those  reporting  under  lURA 
substantiate  their  chemical  identity  CBI 
claims,  and  is  requiring  under  these 
amendments  that  submitters  also 
substantiate  any  plant  site  identity  CBI 
claims.  Section  710.58  of  the  regulatory 
text  requires  submitters  to  substantiate 
these  claims  submitted  under  lUR  by 
providing  answers  to  specified 
questions.  EPA  has  long  required 
upftx)nt  substantiation  for  specified  CBI 
claims  under  the  authority  specified  in 
TSCA  (see,  e.g.,  40  CFR  710.38(c)  of  the 
current  regulatory  text)  and  will 
continue  to  require  upfront 
substantiation  where  appropriate. 

The  Agency  is  adding  upfront 
substantiation  requirements  for  plant 
site  identity  information  because  EPA 
has  observed  that,  on  occasion,  plant 
site  information  has  been  claimed  as 
confidential  even  though,  for  example, 
it  was  revealed  in  filings  required  under 
sections  311,  312,  and  313  of  the 
Emergency  Plaiming  and  Community 
Right-to-Know  Act  (EPCRA),  42  U.S.C. 
sections  11021  to  11023.  EPA  believes 
that  many  of  these  CBI  claims  are 
inappropriate  and  that  the  new 
substantiation  requirement  will  reduce 
the  occurrence  of  inappropriate  claims. 
A  decrease  in  the  number  of  CBI  claims 
under  the  new  substantiation 
requirement  would  facilitate  EPA's 
ability  to  make  current  plant  site 
information  available  to  other  Federal 
agencies  and  the  public  because  more 
information  submitted  under  lUR  could 
be  released  publicly. 


Upfront  substantiation  of  CBI  claims 
imposes  some  additional  burden, 
although  this  biu'den  is  not  substantial. 
EPA's  economic  analysis  for  this  rule 
estimates  0.2  to  0.3  hour  per  plant  site 
reporting  under  lURA  for  the 
incremental  costs  of  reporting  all 
elements  of  plant  site  identity 
information.  The  biuden  of  upfront 
substantiation  for  plant  site  identity  CBI 
claims  is  included  in  this  estimate. 

b.  Alternate  substantiation  questions. 
One  commenter  suggested  a  simplified 
set  of  substantiation  questions, 
consisting  of  two  questions:  (1)  Are  the 
specified  data  confidential?  and,  (2)  In 
as  much  detail  as  possible,  explain  why 
this  information  should  be  given  CBI 
protection. 

EPA  believes  that  requiring  responses 
to  the  list  of  substantiation  questions  in 
§  710.58  of  the  regulatory  text  is 
necessary  to  ensure  that  information 
submitted  for  confidential  protection 
qualifies  for  that  protection.  The 
commenter's  proposed  questions,  while 
providing  the  opportunity  for  a 
submitter  to  express  its  business  reasons 
and  preferences  regarding  the 
information,  do  not  provide  all  of  the 
necessary  information  to  definitively 
evaluate  the  eligibility  of  the 
information  for  confidential  treatment. 

3.  Reassertion.  EPA  received  a 
niunber  of  comments  regarding  the 
proposed  new  CBI  reassertion 
provisions.  All  of  these  comments  were 
opposed  to  the  proposed  new 
requirement.  Some  comments  expressed 
the  position  that  reassertion  is  overly 
burdensome  and  even  punitive, 
requiring  submitters  to  retrace  old  steps 
by  answering  all  the  original 
substantiation  questions  anew. 
Commenters  were  concerned  that 
reassertion  could  possibly  require  the 
retention  of  voluminous  old  records. 
Others  felt  the  proposed  standards 
would  violate  the  Agency's  obligation 
imder  TSCA  to  protect  confidential 
information  and  that  EPA  would  exceed 
its  authority  if  it  required  the  reassertion 
of  CBI  claims. 

EPA  has  considered  these  industry 
comments,  and  weighed  the  concerns 
expressed  against  the  public's  need  for 
access  to  information  on  chemicals  in 
commerce  in  the  United  States.  While 
the  Agency  believes  the  requirement  to 
reassert  old  claims  of  CBI  is  justified  as 
a  practical  measure  to  ensiu«  that 
information  withheld  meets  the  legal 
criteria  and  that  the  expressions  of 
concern  relating  to  burden  associated 
with  reassertion,  appear  to  be  the  residt 
of  a  misunderstanding  of  the  practical 
aspects  of  the  proposed  reassertion 
requirement,  the  Agency  is  not 
finalizing  the  proposed  reassertion 
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requirement.  EPA  has  made  this 
decision  in  an  effort  to  reduce  the 
overall  biuden  of  these  amendments. 

P.  Administrative  Comments 

1.  Frequency  of  reporting.  Several 
oommenters  stated  that  one-time 
reporting  of  lURA  information  would  be 
more  appropriate  in  most  cases  for  the 
intended  purposes  expressed  by  EPA.  In 
general,  oommenters  stated  that  EPA 
could  use  tools  such  as  PAIR  to  identify 
changes  in  a  particular  chemical's 
exposiue  or  use  profile  at  the  time  the 
Agency  decides  to  do  a  risk  analysis  for 
that  chemical  (see  Unit  III.A.3.).  A  few 
commenters  stated  that  there  is 
insufficient  change  in  the  chemical 
industry  to  warrant  recurring  reporting 
of  rURA  information,  especially  for 
higher  volume  chemicals. 

EPA's  experience  with  past  lUR 
reporting  demonstrates  that  the 
chemical  industry  is  dynamic,  with  a 
30%  change  in  the  number  of  chemicals 
reported  from  one  submission  period  to 
the  next.  The  specific  chemicals  that  are 
reported  or  not  reported  in  any  single 
submission  period  change  at  a  variety  of 
production  voliunes;  this  change  is  by 
no  means  limited  to  lower  production 
volume  chemicals. 

.Although  a  chemical's  hazards  may  be 
fully  characterized,  EPA  needs  up-to- 
date  exposure  information  to  stay 
current  with  developments  and 
adequately  screen  chemicals  for 
possible  risks  to  hiunan  health  and  the 
environment.  While  the  toxicity  of  a 
chemical  does  not  change  (although 
new  information  can  modify  the 
assessment  or  identify  new  concerns),  a 
chemical's  exposure  profile  can  vary 
greatly  over  time.  Human  and/ or 
environmental  exposures  to  the 
substance  can  at  one  time  be  minor,  but 
as  uses  change  from  industrial 
applications  to  consumer  uses,  or  as 
production  volumes  increase,  exposures 
also  tend  to  increase.  Because  exposures 
and  uses  can  and  do  change  over  time 
as  technologies  develop  or  innovations 
arise,  updated  exposure  information  is 
needed  to  maintain  an  adequate 
understanding  of  current  exposures. 
EPA  did  consider  one-time  reporting  for 
lURA  processing  and  use  data,  but  the 
information  would  quickly  become  out 
of  date. 

A  primary  goal  of  lURA  is  to  provide 
a  data  base  of  exposure-related 
information  which  can  be  used  for 
screening  level  purposes  to  identify 
chemicals  for  further  assessment,  as 
well  as  chemicals  of  lesser  concern  (see 
Unit  IIl.A.l.).  EPA  intends, to  use  other 
data  sources  and  collection  tools,  as 
appropriate,  once  a  chemical  has  been 


identified  as  a  candidate  for  further 
assessment. 

2.  (Calendar  year  reporting.  One 
commenter  stated  that  the  requirement 
to  report  data  on  a  calendar  year  basis 
instead  of  a  company  fiscal  year  basis 
would  increase  systems  development 
needs  for  companies  who  report  their 
manufacturing  voliune  on  a  fiscal  year 
versus  a  calendar  year  (by  creating  the 
need  for  a  second  tracking  system), 
while  adding  no  additional  value  or 
accuracy  in  the  reporting  of 
manufacturing  data.  This  commenter 
pointed  out  that  because  the  most  that 
companies'  fiscal  years  can  differ  from 
a  calendar  year  is  6  months  and  lUR 
reporting  occurs  every  4  years  (instead 
of  every  year),  there  can  be  little 
difference  in  the  data  with  a  maximiun 
6-month  time  frame  shift.  Other 
commenters  supported  the  change  to  a 
calendar  year  basis,  supporting  the  idea 
of  having  a  consistent  time  frame  to 
better  enable  linkages  with  other  data 
bases. 

EPA  has  retained  the  calendar  year 
reporting  cycle  as  proposed.  By  moving 
the  collection  to  a  calendar  year  basis, 
the  lURA  data  collection  becomes  more 
compatible  with  other  data  bases  such 
as  the  TRI.  This  compatibility  increases 
the  usefulness  of  the  lURA  collection  by 
allowing  lURA  data  to  be  combined 
with  data  from  other  collections. 
Generally,  companies  should  be 
sufficiently  familiar  with  their 
production  that  this  provision  should 
not  present  special  challenges  that  are 
unaccoimted  for  in  the  burden  estimates 
provided  by  survey  respondents,  as 
described  in  the  economic  analysis. 

G.  Economic  Impact  Estimates 

Conunenters  raised  a  number  pf 
concerns  about  the  economic  analysis. 
In  response,  EPA  has  made  a  number  of 
changes  to  make  the  analysis  a  more 
readable  document  and  to  incorporate 
changes  made  to  the  fijial  lURA 
requirements. 

1.  General  burden  comments. 
Commenters  raised  a  variety  of  concerns 
about  the  size  of  the  burden  associated 
with  the  amendments,  and  EPA's 
estimates  of  that  burden.  In  general, 
commenters  felt  that  the  Agency's 
burden  estimates  were  too  low. 
However,  few  commenters  provided 
evidence  as  to  why  they  felt  EPA 
underestimated  the  bvuden,  and  none 
provided  any  specific  analytical  basis 
for  amending  the  estimates.  Some 
commenters  claimed  that  the  revised 
form  represents  a  5-,  10-,  or  30-fold 
increase  in  burden,  at  least  partly  based 
upon  the  fact  that  the  origincil  Form  U 
was  only  1  page  and  the  sample  revised 


Form  U  provided  in  the  proposed  rule 
was  3  pages. 

In  response  to  these  comments,  EPA 
reviewed  the  burden  analysis  and, 
although  the  estimated  biu-den  was 
adjusted,  determined  that  the  comments 
do  not  warrant  modifications  to  the 
Agency's  general  approach  to  the 
analysis.  EPA  based  much  of  the  burden 
analysis  on  a  survey  of  78  industry 
respondents  (Ref.  7).  In  addition,  EPA 
considered  the  bidden  associated  with 
such  programs  as  the  UEIP  (described  in 
Unit  in.A.l.),  a  volxmtary  project  in 
which  EPA  collected  information 
similar  in  some  ways  to  lURA- 
information.  UEIP  respondents  provided 
estimates  of  the  amount  of  time  they 
used  to  complete  the  siuvey  forms  (Ref. 
7).  However,  EPA  did  reassess  the 
results  of  the  burden  siu^ey  and  did 
make  some  changes  to  the  analysis.  The 
biu'den  from  the  analysis  associated 
with  the  proposed  rule  was  $36  to  $51 
million  in  the  first  year,  and  $27  million 
to  $41  million  in  future  reporting  years. 
Changes  in  the  rule  and  methodology 
raised  estimated  costs  of  the  final  rule 
to  between  $72  and  $87  million  in  the 
first  reporting  cycle,  and  $64  to  $77 
million  in  futiire  reporting  cycles.  These 
changes  are  primarily  due  to  revising 
the  analysis  from  the  survey  data, 
revising  the  analysis  to  remove  the 
reassertion  burden,  updating  costs  to 
year  2000  dollars,  and  updating  the 
number  of  report  submissions  to 
incorporate  the  1998  lUR  data 
collection.  These  changes  are  discussed 
further  in  "Revised  Economic  Analysis 
for  the  Amended  Inventory  Update 
Rule"  (Ref.  7). 

a.  Burden  over  time.  Commenters 
raised  concerns  about  specific  burden 
issues.  Several  commenters  felt  that 
biuden  associated  with  lURA  will  not 
decrease  over  time  because  of  the  4-year 
time  lapse  between  submission  periods. 
Those  commenters  believe  that  the  4- 
year  period  between  submission  periods 
will  result  in  changes  to  product  lines 
and  personnel  such  that  a  complete 
reintroduction  to  lUR  reporting  will  be 
necessary  in  each  rfeptJrtmg  cycle.  EPA 
disagrees,  and  expects  rule 
familiarization  to  require  the  most  effort 
in  the  first  year  of  reporting.  EPA 
believes  that  there  will  be  some  '^' 
similarity  in  the  information  reported 
from  one  submission  period  to  the  next, 
especially  for  Parts  1  and  II  of  the 
revised  Form  U.  Subsequent  reporting 
will  be  facilitated  by  the  site's 
maintenance  of  its  previous  submission 
period's  records. 

b.  Characterization  of  burden 
reduction.  Commenters  asserted  that  the 
economic  analysis  for  the  proposed  rule 
was  misleading  in  its  characterization  of 


882  Federal  Register /Vol.  68.  No.  4 /Tuesday,  January  7,  2003 /Rules  and  Regulations 


the  actions  that  constitute  burden 
reduction  and  cost  savings.  Specifically, 
commenters  referred  to  EPA's  claim  of 
a  burden  reduction  and  cost  savings 
associated  with  the  300,000  lbs. 
threshold  for  reporting  of  Form  U,  Part 
III  information  on  industrial  processing 
and  use,  and  consumer  and  commercial 
use.  EPA  simply  meant  that  providing  a 
partial  exemption  for  chemicals  below 
the  300,000  lbs.  threshold  is  a 
concession  to  the  burden  that  the  rule 
imposes  on  reporting  sites,  emd  that  the 
Agency  has  no  other  basis  for  this 
exemption  other  than  to  mitigate  the 
increase  in  burden.  EPA  presented  a 
similar  discussion  comparing  options 
considered  under  the  rule  for  other 
partial  reporting  exemptions  such  as  the 
petroleum  streams  exemption.  These 
discussions  are  put  into  the  appropriate 
context  in  the  economic  analysis.  A 
commenter  also  took  issue  with  the  fact 
that  EPA  asserts  that  reporting 
processing  and  use  information  on  the 
top  10  NAICS  codes  will  reduce  costs 
(versus  reporting  on  an  unlimited 
number  of  NAICS  codes),  given  that 
identifying  these  top  10  could  take 
considerable  effort.  EPA  continues  to 
believe  that  reporting  only  the  top  IQ 
NAICS  codes  will  be  less  burdensome 
than  reporting  all  NAICS  codes 
associated  with  industrial  processing  or 
use  operations. 

2.  Cost  comments.  Two  commenters 
asserted  that  compliance  costs  for 
chemicals  manufactured  in  amounts 
below  the  25,000  lbs.  threshold  are  not 
zero  and  that,  as  production  volume  for 
a  chemical  approaches  the  threshold, 
tracking  costs  will  accrue  to  determine 
if  production  will  cross  the  threshold. 

Compliance  determination  (the  act  of 
determining  the  need  to  comply  with  a 
regulation)  occurs  on  a  per-site  basis. 
This  means  that  all  sites  that  report 
under  lURA  are  assumed  to  incur  the 
same  average  cost  for  determining 
compliance,  regardless  of  the  number  of 
chemicals  reported.  Some  small  number 
of  firms  that  are  not  required  to  report 
may  incur  some  negligible  costs  in  this 
regard,  but  EPA  believes  the  costs  to  be 
relatively  small  given  that  it  is  standard 
business  practice  for  a  company  to  be 
aware  of  the  volumes  it  produces.  The 
existence  of  voluntary  submitters  does 
not  imply  that  below-threshold 
compliance  costs  are  non-zero;  it  simply 
indicates  that  some  firms  choose  to 
respond  to  lUR  when  reporting  is  not 
required. 

Another  commenter  determined  that 
member  companies  in  its  organization 
would  experience  no  savings  from 
raising  the  threshold  ft'om  10,000  lbs.  to 
25,000  lbs.  as  no  reports  are  eliminated. 
In  1994,  EPA  received  approximately 


3,800  reports  for  chemicals  produced  in 
quantities  between  10,000  and  25,000 
lbs.  As  a  result,  the  Agency  anticipates 
thai  a  significant  number  of  reports  will 
be  eliminated  by  raising  the  reporting 
threshold. 

3.  Benefits  comments.  Commenters 
stated  that  EPA  has  overestimated  the 
benefits  of  this  rule  and  should  quantify 
the  benefits.  However,  given  that  lURA 
is  an  information  rule  and  its  benefits 
are  therefore  indirect,  it  is  currently  not 
possible  to  quantify  the  benefits  of  the 
rule.  Only  by  collecting  the  information 
required  under  the  lURA  can  EPA  begin 
to  assess  thoroughly  the  risks  from  a 
portion  of  the  more  than  76,000 
chemicals  in  commerce.  The  actions 
that  result  ft'om  EPA  review  of  the  lURA 
data  will  have  direct  health  and 
environmental  benefits,  benefits  that 
typically  can  be  quantified.  Commenters 
offered  no  alfernate  assessment, 
quantitative  or  otherwise,  of  the  benefits 
from  lURA.  In  the  absence  of  quantified 
benefit  figures,  it  is  impossible  to  make 
simple  comparisons  to  estimates  of 
reporting  costs.  Thus,  EPA  must  balance 
the  needs  of  the  Agency  for  data  with 
which  to  address  important 
environmental  and  health  risks,  with 
the  burdens  of  obtaining  such  data.  In 
doing  so,  the  uses  of  and  need  for  the 
data  are  carefully  addressed  both  within 
the  Agency,  and  during  interagency 
review.  EPA  has  made  every  attempt  to 
collect  only  the  information  necessary 
to  meet  Agency  goals  for  obtaining 
ssreening  level  exposure-related 
information. 

4.  Small  business  impact  comments. 
Several  commenters  argued  that  EPA's 
analysis  of  the  impacts  of  lURA  on 
small  businesses  is  insufficient  to  meet 
the  requirements  of  the  Regulatory 
FlexibiUty  Act  (RFA),  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996.  EPA's  analysis  of  small  business 
impacts  fully  complies  with  the  RFA,  as 
amended.  For  rules  subject  to  the  RFA, 
the  Agency  is  required  to  undertake 
specific  actions  (such  as  preparing  an 
initial  regulatory  flexibility  analysis  and 
convening  a  small  business  advocacy 
review  panel)  unless  it  certifies  that  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  EPA  prepared  a  thorough  small 
entity  analysis  that  meets  the 
requirements  of  the  RFA.  The  analysis 
for  the  final  rule  can  be  found  in  the 
"Revised  Economic  Analysis  for  the 
Amended  Inventory  Update  Rule"  (Ref. 
7).  For  both  the  proposed  and  final 
rules,  EPA  certified  that  there  will  not 
be  a  significant  impact  on  a  substantial 
number  of  small  entities.  A  summary  of 


the  analysis  and  the  certification  can  be 
found  in  Unit  V.B. 

5.  Non-regulatory  alternatives. 
Commenters  also  stated  that  EPA  did 
not  identify  any  non-regulatory 
alternatives  and  feiiled  to  assess  the 
relative  costs  and  benefits  of  an 
alternative  approach.  In  the  economic 
analysis  for  the  proposed  rule,  the 
Agency  did  not  specifically  identify 
non-regulatory  alternatives  to  the 
reporting  requirements.  However,  the 
Agency  did  consider  non-regulatory 
alternatives  and  has  added  a  discussion 
to  the  economic  analysis. 

The  Agency  primarily  considered  two 
non-regulatory  alternatives.  First,  the 
Agency  considered  using  publicly 
available  information,  as  discussed  in 
Unit  II1.A.3.  The  Agency  found  that  the 
information  to  be  collected  through 
lURA  was  not  publicly  available  and 
therefore  this  was  not  a  viable  option. 
Second,  the  Agency  considered  a 
voluntary  approach  to  collecting  this 
information,  similar  to  the  UEIP 
collection  discussed  in  Unit  III.A.l. 
However,  information  collected  through 
a  voluntary  program  may  lack 
consistency,  may  not  be  sufficiently 
comprehensive,  or  may  not  occur  on  a 
recvuring  basis,  and  therefore  would  not 
fully  serve  the  purposes  of  lURA 
information.  Therefore,  a  voluntary 
approach  was  not  a  viable  option. 

IV.  Materials  in  the  Rulemaking  Record 

The  public  version  of  the  official 
record  for  this  rulemaking  has  been 
established  as  described  in  Unit  I.B.I, 
under  docket  ID  number  OPPT-2002- 
0054.  This  record  includes  the 
documents  located  in  the  docket  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  following  is  a 
listing  of  the  documents  that  are 
specifically  referenced  in  this  final  rule. 
These  documents,  and  the  documents 
referenced  therein,  are  also  included  in 
the  public  version  of  the  official  record. 
Please  note  that  some  referenced 
documents  are  already  publicly 
available  emd  this  list  includes  the 
relevant  location  information. 

1.  U.S.  EPA,  "Reducing  Risk:  Setting 
Priorities  and  Strategies  for 
Environmental  Protection,"  Science 
Advisory  Board,  (SAB-EC-90-021),  1990. 

2.  National  Academy  of  Public 
Administration,  "Setting  Priorities, 
Getting  Results  -  A  New  Direction  for 
EPA,"  1995. 

3.  Chemical  Manufacturers 
Association,  Synthetic  Organic 
Chemical  Manufacturers  Association, 
U.S.  EPA,  Chemical  Specialties 
Manufacturing  Association,  American 
Petroleum  Institute,  "Round  3  of  the 
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UEIP  (Use  and  Exposure  Information 
Project),"  June  3,  1996. 

4.  American  Petroleum  Institute, 
"Petroleum  Process  Stream  Terms 
Included  in  the  Chemical  Substances 
Inventory  Under  the  Toxic  Substances 
Control  Act  (TSCA),"  Health  and  Safety 
Regulation  Committee  Task  Force  on 
Toxic  Substances  Control,  February 
1985. 

5.  USEPA,  "Methodology  Used  for  the 
Initial  Selection  of  Chemicals  for  the 
Inventory  Update  Rule  Amendments 
(lURA)  'Low  Current  Interest*  Partial 
Reporting  Exemption,"  OPPT,  July  24, 
2002. 

6.  USEPA,  "EPA  Needs  Exposure- 
Related  Data:  A  Discussion  of  the 
Justification  for  Collecting  Exposure- 
Related  Data  Through  the  lUR 
Amendments,"  OPPT/EETD/EPAB, 
1998. 

7.  USEPA,  "Economic  Analysis  for 
the  Amended  Inventory  Update  Final 
Rule,"  OPPT.  August  2002. 

8.  USEPA,  "Incremental  Cost 
Estimates  for  lURA:  Interagency  Review 
Comparison  and  Five  Year  Reporting 
Cycle,"  OPPT/EETD/EPAB,  July  17, 
J2002. 

'    9.  USEPA,  "Draft  Instructions  Manual 
for  the  2006  Inventory  Update  Rule 
Reporting,"  OPPT,  August  2002. 

10.  USEPA,  "Inventory  Update  Rule 
(lUR)  Technical  Support  Document: 
Evaluation  of  Likelihood  of  Confidential 
Business  Information  Claims  for 
Production  Voliune  Information," 
OPPT,  August  26, 1996. 

11.  Letter  fi'om  Mark  N.  Duvall,  Union 
Carbide,  to  EPA,  "Additional  Comments 
|of  Union  Carbide  Corporation  on  EPA's 
Preliminary  Actions  to  Reform  TSCA 
Confidential  Business  Information, 
Docket  No.  OPPTS-00125,"  August  31, 
1993. 

12.  Letter  from  Stephen  A.  Newell, 
Occupational  Safety  and  Health 
Administration,  to  Wardner  G. 
Penberthy,  EPA,  October  15,  1996. 

13.  Letter  from  Paul  A.  Schulte.  Ph.D., 
National  Institute  for  Occupational 
Safety  and  Health,  to  Wardner  G. 
Penberthy,  EPA,  October  8,  1996. 

i    14.  USEPA,  "biventory  Update  Rule 
(lUR)  Amendment  Technical  Support 
Document:  Exposure-Related  Data 
Useful  for  Chemical  Risk  Screening," 
Volumes  1  and  2,  OPPT,  July  19,  1996. 

15.  U.S.  Census  Bineau,  North 
American  Industrial  Classification 
System  (NAICS),  http:// 
lwww.census.gov/epcd/www/ 
naics.html,  1999. 

16.  USEPA,  "Preliminary  Assessment 
Information  Ride  (PAIR)  Database, 
Manufactiuing  Process  Tjqpe/Release 
Analysis  and  Number  of  Workers/ 


Production  Quantity  Analysis,"  OPPT, 
September  26,  1996. 

17.  Standard  Consiuner  Safety 
hispection  ASTM  F963-96A  (sec.  3.1- 
3.3). 

18.  USEPA,  "Siunmary  of  EPA's 
Responses  to  Public  Comments 
Submitted  in  Response  to  Proposed 
TSCA  Inventory  Update  Rule 
Amendments  (64  FR  46772),"  OPPT/ 
EETD.  September  6,  2002. 

19.  USEPA,  "lURA  Data  Use  Plan." 
OPPT/EETD,  August  23.  2002. 

20.  USEPA,  "A  SAB  Report: 
Improving  the  Use  Cluster  Scoring 
System,  Recommendations  for  the  Use 
Cluster  Scoring  System  Prepared  by  the 
Environmental  Engineering 
Committee,"  Science  Advisory  Board, 
SAB-EEC-95-017,  September  1995.  Also 
available  at  www.epa.gov/sab/pdf/ 
eec95017.pdf. 

21.  Letter  from  Michael  A.  Babich, 
U.S.  Consumer  Product  Safety 
Commission,  to  Wardner  G.  Penberthy. 
EPA,  June  24,  1996. 

22.  Letter  from  Robert  Franklin,  U.S. 
Consumer  Product  Safety  Commission, 
to  EPA,  December  23,  1999. 

23.  Letter  from  Paul  A.  Schulte.  Ph.D., 
National  Institute  for  Occupational 
Safety  &  Health,  to  EPA,  December  21. 
1999. 

24.  General  Accoimting  Office.  "Toxic 
Chemicals:  Long-Term  Coordinated 
Strategy  Needed  to  Measure  Exposures 
in  Humans."  GAO/HEHS-00-80,  May  2, 
2000. 

25.  Letter  from  Linda  Greer,  Ph.D., 
Natural  Resources  Defense  Council,  to 
Carol  Browner,  EPA,  February  12, 1999. 

26.  USEPA.  "Economic  Analysis  of 
Proposed  Amendments  to  the  TSCA 
Section  8  Inventory  Update  Rule." 
OPPT/EETD/EPAB,  March  1. 1999. 

27.  USEPA.  "A  Review  of  Existing 
Exposure-Related  Data  Sources  and 
Approaches  to  Screening  Chemicals:  A 
Response  to  CMA,"  OPPT.  March  1999. 

28.  Eiu-opean  Commission. 
"Technicail  Guidance  Document  in 
Support  of  Commission  Directive  93/67/ 
EEC  on  Risk  Assessment  for  New 
Notified  Substances  and  Commission 
RegulaUon  (EC)  No  1488/94  on  Risk 
Assessment  for  Existing  Substances; 
Part  m." 

29.  USEPA,  "'Inventory  Update  Rule 
(lUR)  Technical  Support  Document: 
Selection  of  Consumer  and  Commercial 
End-Use  Categories,"  OPPT,  1996. 

30.  Letter  from  the  TSCA  Interagency 
Testing  Committee  providing  a  response 
to  an  Interagency  proposed  rule  review 
question,  undated. 

31.  Letter  from  John  DeYoimg,  Chief 
Scientist,  U.S.  Geological  Survey,  to 
Mary  Ellen  Weber,  EPA,  July  25,  2002. 

32.  USEPA,  "Inorganic  Chemicals: 
Sources  of  Information  Suggested  by 


Commenters  to  the  Proposed  Inventory 
Update  Rule  Amendments,"  OPPT,  Jime 
2000. 

33.  Memorandum  from  Sandy 
Zavolta,  U.S.  EPA,  to  Heidi  King,  Office 
of  Management  and  Budget,  May  21, 
1999. 

34.  OECD,  "Guidance  for  Collection 
and  Transmission  of  Exposure 
Information  for  SIDS  Initial 
Assessment,"  OECD  SIDS  Manual 
(Third  Revision),  Section  2.5,  July  1997. 
available  at  http://www.epa.gov/ 
opptintr/sids/sidsman.htm. 

35.  USEPA,  "Report  to  Congress: 
Wastes  from  the  Combustion  of  Fossil 
Fuels  (EPA  Docket  #F-2000-FF2F- 
FFFFF)  Public  Comment  Summary  and 
Response  Document,"  OSW,  April  25, 
2000,  available  at  http://vvrww.epa.gov/ 
epaoswer/other/fossil/ffc-resp.pdf. 

36.  General  Accounting  Office.  "EPA 
Should  Focus  Its  Chemical  Use 
Inventory  on  Suspected  Harmful 
Substances,"  GAO/RCED-95-165,  July  7, 
1995. 

37.  Confidential  Business  Information 
Data  Review,  Georgia  Department  of 
Natural  Resoiuces.  Docket  entry  00125 
B2a-010  filed  June  19,  1996.  page  4. 

V.  Statute  and  Executive  Order  Reviews 

A.  Executive  Order  12866 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993), 
the  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this  is  a 
"significant  regulatory  action"  under 
section  3(f)  of  the  Executive  Order, 
because  it  raises  "novel  legal  or  policy 
issues  arising  out  of  legal  mandates" 
relating  to  information  collection.  This 
action  was  therefore  submitted  to  OMB 
for  review  under  this  Executive  Order, 
and  any  comments  or  changes  made 
during  that  review  have  been 
dociunented  in  the  public  record. 

In  addition,  EPA  has  prepared  an 
economic  analysis  of  the  potential 
impacts  of  this  action,  which  is 
contained  in  a  document  entitled 
Economic  Analysis  for  the  Amended 
Inventory  Update  Rule  (Ref.  7).  The 
Agency,  in  promulgating  this  rule,  is 
required  under  TSCA  to  consider  the 
potential  costs  and  benefits  associated 
with  lURA.  The  analysis  was  therefore 
used  by  the  decision-makers  to  help  in 
the  selection  of  the  final  rule 
requirements  presented  in  this 
document.  This  document  is  available 
as  a  part  of  the  public  version  of  the 
official  record  for  this  action  and  is 
briefly  siunmarized  here. 

EPA  estimates  that  these  amendments 
will  cost  between  $72  and  $87  million 
in  the  first  reporting  cycle,  and  $64  to 
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$77  million  in  future  reporting  cycles, 
resulting  in  an  annualized  cost  of  $17  to 
$21  million  over  the  next  20  years  at  a 
3%  discount  rate,  and  $19  to  $22 
million  at  a  7%  discount  rate. 

Under  these  amendments, 
approximately  8,900  chemicals  will  be 
subject  to  reporting,  and  the  Agency 
expects  that  it  will  receive 
approximately  26,800  submissions 
during  the  first  submission  period.  In 
the  first  submission  period, 
approximately  9,800  of  those 
submissions  (providing  information  on 
about  4,000  chemicals)  will  be  full 
reports  which  include  information 
found  in  Part  III  of  revised  reporting 
Form  U.  The  remainder  will  report  only 
company,  site  and  chemical 
identification  and  manufacturing 
information  (Parts  I  and  II  of  revised 
Form  U).  In  future  submission  periods 
with  the  addition  of  full  reporting  for 
inorganic  chemicals,  EPA  expects  to 
receive  over  12,300  full  forms,  covering 
4,600  chemicals.  In  order  to  keep  the 
reporting  burden  as  low  as  possible, 
EPA  is  requiring  that  certain 
information  be  reported  in  ranges,  that 
only  the  top  10  NAICS  codes  be 
accounted  for  when  reporting  industrial 
processing  and  use  information,  and 
that  only  readily  obtainable  information 
in  Part  III  of  revised  Form  U  be  reported. 
EPA  analyzed  the  effects  of  a  number 
of  different  alternatives  for  the  rule, 
including  variations  in  exemptions, 
different  thresholds  for  both  peulial- 
(i.e.,  Parts  I  and  II  of  revised  Form  U) 
and  full-form  (i.e.,  all  parts  of  revised 
Form  U)  reporting,  and  various 
frequencies  of  collection.  These  options 
are  explored  further  in  the  Economic 
Analysis  (Ref.  6). 

EPA  considered  continuing  the 
existing  full  exemption  from  lUR 
reporting  for  inorganic  chemicals  and 
adding  a  full  exemption  for  site-limited 
petroleum  streams.  EPA  examined  the 
effects  of  keeping  the  partial-form 
threshold  at  10,000  lbs.  and  considered 
full-form  thresholds  of  100,000, 
300,000,  500,000,  and  one  milUon  lbs., 
as  well  as  a  phased-in  100,000/500,000 
full-form  threshold.  EPA  also 
considered  changes  in  the  reporting 
cycle,  such  as  a  one-time  collection,  and 
a  2-year  cycle. 

EPA  believes  that  this  final  rule 
represents  an  appropriate  balance 
between  the  burden  placed  on  industry 
to  provide  information  and  the  Agency's 
need  for  that  information  to  fill  its 
statutory  obligations  and  fulfill  its 
mission  under  TSCA  and,  as  part  of  that 
mission,  to  provide  information  needed 
hy  other  agencies  (OSHA,  NIOSH, 
CPSC.  etc.). 


The  costs  of  these  amendments  will 
be  borne  by  two  groups:  the  chemical 
industry  and  EPA.  Industry  costs  are 
associated  with  complying  with  the 
regulation,  while  EPA  costs  are 
associated  with  administering  the 
regulation  and  maintaining  the  collected 
data.  In  this  rulemaking  effort,  EPA  has 
made  every  attempt  to  balance  data 
needs  with  collection  costs  and  burden. 
Wherever  possible,  EPA  has  used 
exemptions  or  partial  exemptions  to 
reduce  the  number  of  reports  that  would 
potentially  be  filed  by  industry.  EPA  has 
provided  a  second  threshold  for 
reporting  use  information  required  in 
Part  III  of  revised  Form'U,  reducing  the 
per  report  burden  for  submitters. 
Recognizing  that  this  information  will 
be  used  for  screening  level  purposes, 
EPA  has  reduced  the  specificity  of  the 
information  that  will  be  required  in 
three  ways:  (1)  By  requiring  the 
reporting  of  only  readily  obtainable 
information  for  the  processing  and  use 
exposure-related  data;  (2)  by  requiring 
that  submitters  report  much  of  the 
information  in  ranges,  reducing  the 
need  to  generate  specific  estimates;  and, 
(3)  by  requiring  processing  and  use 
exposure-related  information  on  only 
the  top  10  uses/NAICS  codes/IFCs,  as 
determined  by  percent  of  the  chemical's 
volume.  These  steps  limit  the  amount  of 
information  required,  reducing  the  time 
and  effort  spent  by  the  chemical 
industry  in  complying  with  the 
amendments. 

EPA  assimies  that  the  burden 
associated  with  reporting  under  lURA 
will  decrease  over  time  as  industry's 
familiarity  with  the  reporting  rule 
increases  and  to  the  extent  that  the 
information  being  reported  remains 
somewhat  constant  from  one 
submission  period  to  the  next.  Projected 
costs  to  EPA  are  relatively  small  and  are 
estimated  to  be  $576,000  in  the  first 
reporting  year,  and  $270,000  in 
subsequent  reporting  years. 

Substantial  changes  in  the  economic 
analysis  have  occurred  since  the 
economic  analysis  produced  for  the 
proposed  rule,  which  is  sununarized  in 
Unit  XI.  of  the  proposed  rule  (at  64  FR 
46799).  The  economic  analysis  was 
revised  primarily  due  to  changes  in  the 
final  rule  and  changes  to  the  cost 
methodology  that  more  fully  reflect 
potential  industry  biu-den.  "The  revised 
economic  analysis  in  support  of  this 
final  rule  can  be  found  in  the  public 
version  of  the  officicd  record  for  this 
rulemaking  (Ref.  6). 

Changes  made  since  the  proposal  due 
to  public  conmients  or  interagency 
review  include  deleting  the  average 
concentration  data  element,  phasing-in 
full  reporting  for  inorganic  chemicals, 


adding  a  partial  exemption  for  specific 
chemical  substances  for  which  the 
Agency  has  determined  that  the  lURA 
processing  and  use  information  is  of  low 
current  interest,  and  deleting  the 
proposed  CBI  reassertion  requirement. 
Changes  made  to  the  cost  methodology 
include  increasing  burden  estimates  for 
reporting  processing  Emd  use  data.  The  ' 
increase  in  burden  estimate  was 
initiated  in  response  to  industry 
comment,  and  stemmed  from 
differences  in  the  survey  instruiment 
used  to  estimate  costs  of  lURA  in  1996, 
and  the  sample  Form  U  in  1999. 

Estimates  tor  reporting  processing  and 
use  data  were  revised  upward  after 
reviewing  public  comments  and  the 
survey  data.  Differences  between  the 
survey  instmment  and  the  proposed 
Form  U  required  EPA  to  aggregate 
certain  responses.  After  reading  the 
comments,  EPA  is  using  more 
conservative  assumptions  in  this 
process.  Therefore,  it  is  more  likely  that 
EPA  cost  estimates  overestimate,  rather 
than  underestimate,  actual  costs. 

B.  Paperwork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  rule  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (PRA),  44  U.S.C.  3501  et  seq.,  and 
has  assigned  OMB  control  number 
2070-0162.  In  accordance  with  the 
procedures  at  5  CFR  1320.11,  EPA 
submitted  an  Information  Collection 
Request  (ICR)  document  to  OMB  in  1999 
(identified  as  EPA  ICR  No.  1884.02), 
which  is  also  included  in  the  public 
docket  that  is  described  in  Unit  I.B.I. 

The  information  that  will  be  reported 
under  lURA  will  better  enable  EPA  to 
screen  thousands  of  chemical 
substances  for  potential  risk.  Risk 
screening  is  necessary  in  order  to 
conserve  limited  Agency  and  industry 
resources  by  focusing  risk  assessment 
work  on  chemical  substances  for  which 
some  level  of  potential  risk  has  been 
indicated.  The  new  information  that 
will  be  reported  imder  this  rule  is 
critical  to  the  risk  screening  process  and 
is  unavailable  through  other  sources. 
Responses  to  this  collection  of 
information  will  be  mandatory, 
pursuant  to  TSCA  section  8(a),  15  U.S.C. 
2607(a).  The  regulations  codifying  the 
reporting  requirements  appear  at  40  CFR 
part  710.  CBI  claims  may  be  made  for 
all  or  part  of  the  information  that  will 
be  reported  under  lURA.  This  action 
includes  new  substantiation  procedures 
for  CBI  claims  regarding  plant  site 
identity  (See  §  710.58(d)  in  the 
regulatory  text). 

As  a  result  of  lURA,  reporting  sites 
will  submit  either  a  full  report  for  a 
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chemical  (which  includes  site 
identification,  manufacturing 
information  and  processing  and  use 
data)  or  a  partial  report  (which  does  not 
include  processing  and  use  data).  For 
the  first  reporting  cycle,  inorganic 
chemical  manufacturers  will  only 
submit  partial  reports  while  organic 
chemical  manufdctiu'ers  will  submit  a 
mix  of  partial  and  full  reports.  The 
lURA  increases  the  average  reporting 
biirden  for  both  partial  and  full  reports 
compared  to  previous  lUR  reporting. 

Companies  will  continue  to  report 
under  lURA  once  every  4  years,  so  the 
average  aimual  JURA  reporting  burden 
and  cost  is  calculated  in  the  ICR  as  one 
quarter  of  the  burden  and  cost  in  a 
reporting  cycle.  Thus,  the  results  in  the 
ICR  differ  slightly  from  those  in  the 
economic  analysis  prepared  under 
Executive  Order  12866,  which 
calcidates  the  annualized  cost  of 
multiple  reporting  cycles  over  a  20-year 
period.  In  addition,  the  economic 
analysis  calculates  the  incremental 
increase  in  burden  due  to  lURA,  while 
the  ICR  calculates  the  total  reporting 
and  recordkeeping  burden  for  lURA 
(i.e.,  the  sxun  of  the  incremental  lURA 
burden  and  the  baseline  lUR  biuden). 
Companies  may  continue  to  report  for 
multiple  chemicals  on  a  single  Form  U 
(as  revised).  Companies  generally 
submit  one  Form  U  per  site,  so  the 
burden  per  Form  U  is  approximately 
equivalent  to  the  bvuden  per  site. 

For  the  first  reporting  cycle,  the 
annual  average  burden  for  organic 
chemical  manufacturers  is  estimated  to 
be  121.5  to  152.4  hours  per  site  at  a  cost 
of  $8,313  to  $10,448  (reflecting  an 
average  of  5.1  partial  reports  and  3.8  full 
reports  per  site).  For  inorganic  chemical 
manufactiuers,  the  annual  average 
burden  is  estimated  at  43.3  to  66.1  hours 
per  site  at  a  cost  of  $2,936  to  $4,547 
(reflecting  an  average  of  8.3  reports  per 
site).  These  estimates  include  the  time 
needed  to  review  instructions;  search 
data  sources;  gather  and  maintain  the 
data  needed;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disdose  the  information. 
The  actual  burden  on  any  specific  site 
may  be  different  from  this  estimate 
depending  on  the  complexity  of  the  site, 
the  number  of  lURA  reportable 
chemicals  at  the  site,  and  the  profile  of 
the  site's  operations.  There  will  be 
approximately  2,500  submitters  for 
organic  chemicals  (including  petroleiun 
process  streams),  And  500  submitters  for 
inorganic  chemicals.  For  the  first 
reporting  cycle,  the  total  annual  burden 
is  estimated  to  be  approximately 
325,000  to  414,000  hours  at  a  total 
estimated  industry  cost  of  $22.2  to  $28.4 
milUon  per  year. 


Under  the  PRA,  "biuden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose'or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to: 
Review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

As  part  of  the  PRA  approval  renewal 
process,  which  occius  every  3  years  and 
includes  an  opportunity  for  public 
review  and  comment  prior  to  OMB 
review,  EPA  intends  to  evaluate  this 
collection  activity,  particularly  the  new 
exemption  process,  in  order  to 
demonstrate  the  practical  utility  of 
lURA  information  collection  activities. 
The  Agency  will  provide  information  in 
the  ICR  renewal  document  that  details 
the  chemicals  evaluated  under  the 
exemption  process,  the  exemption 
requests  received,  and  the  Agency's 
decisions  made,  as  well  as  provide 
information  about  the  process  elements 
and  experiences. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  currently  approved 
ICR  control  numbers  issued  by  OMB  for 
various  EPA  regulations  are  listed  in  40 
CFR  part  9  and  48  CFR  chapter  15.  EPA 
is  amending  the  table  in  40  CFR  part  9 
to  list  the  OMB  approval  number  for  the 
information  collection  requirements 
contained  in  this  final  rule.  This  listing 
of  the  OMB  control  numbers  and  their 
subsequent  codification  in  the  CFR 
satisfies  the  display  requirements  of  the 
PRA  and  OMB's  implementing 
regulations  at  5  CFR  part  1320.  This  ICR 
was  previously  subject  to  public  notice 
and  comment  prior  to  OMB  approval. 
Due  to  the  technical  nature  of  the  table, 
EPA  finds  that  further  notice  and 
comment  is  unnecessary.  As  a  result, 
EPA  finds  that  there  is  "good  cause" 
under  section  553(b)(B)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553{b)(B),  to  amend  this  table  without 
further  notice  and  comment. 

C.  Regulatory  Flexibility  Act 

Piirsuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 


et  seq.),  the  Agency  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  factual 
basis  for  the  Agency's  determination  is 
presented  in  the  small  entity  impact 
analysis  prepared  as  part  of  the 
economic  analysis  for  this  rule  (Ref.  6), 
and  is  briefly  summarized  here. 

Small  entities  include  small 
businesses,  small  not-for-profit 
organizations,  and  small  governmental 
jurisdictions  (5  U.S.C.  601(6)).  Because 
not-for-profit  organizations  and 
govenunental  jurisdictions  will  not  be 
affected  by  this  rule,  "small  entity"  for 
purposes  of  this  final  rule  is 
synonymous  with  "small  business." 
Section  601(3)  of  the  RFA  establishes  as 
the  default  definition  of  small  business 
the  definition  used  in  section  3  of  the 
Small  Business  Act  (15  U.S.C.  632) 
under  which  the  Small  Business 
Administration  (SBA)  establishes  small 
business  size  standards  (13  CFR 
121.201).  The  RFA  recognizes,  however, 
thai  it  may  be  appropriate  at  times  for 
Federal  agencies  to  use  an  alternate 
definition  of  small  business.  As  a  result, 
RFA  section  601(3)  provides  that  an 
Agency  may  establish  a  different 
definition  of  small  business  after 
consultation  with  the  SBA  Office  of 
Advocacy  and  after  notice  and  an 
opportunity  for  public  comment.  EPA 
established  a  different  definition  of 
small  business,  found  in  the  existing 
lUR  at  40  CFR  704.3,  in  accordance  with 
these  requirements.  Manufacturers  who 
meet  the  40  CFR  704.3  definition  of 
small  business  are  generally  exempted 
from  lUR  reporting  in  40  CFR  710.29. 
This  exemption  is  retained  under  these 
amendments  in  §  710.49  and  was  not 
reopened  for  comment.  In  general,  EPA 
strives  to  minimize  potential  adverse 
impacts  on  small  entities  when 
developing  regulations  to  achieve  the 
environmental  and  human  health 
protection  goals  of  the  statute  and  the 
Agency. 

Despite  the  fact  that  small 
manufactiu^rs  that  fully  meet  the  40 
CFR  704.3  definition  are  generally 
exempt  from  reporting  under  lUR,  and 
thus  are  not  significantly  impacted  by    - 
lURA,  EPA  conducted  an  analysis  of  the 
potential  impact  for  submitters  that 
meet  only  part  of  the  40  CFR  704.3 
definition.  Specifically,  an  analysis  of 
the  potential  impact  was  conducted 
only  for  those  submitters  that  meet  the 
first  criterion  in  the  40  CFR  704.3 
definition  of  "small  manufacturer  or 
importer,"  i.e.,  total  annual  sales  of  less 
than  $40  million,  but  that  do  not  meet 
the  second  criterion,  i.e.,  production  or 
import  volume  of  less  than  100,000 
pounds  at  all  sites. 


886  Federal  Register /Vol.  68,  No.  4 /Tuesday,  January  7,  2003 /Rules  and  Regulations 


For  small  manufacturers  of  organic 
chemicals  subject  to  reporting,  the 
Agency  estimates  the  impact  to  be 
0.15%  to  0.18%  of  sales.  For  small 
manufacturers  of  inorganic  chemicals 
subject  to  reporting,  the  Agency 
estimates  the  impact  to  be  0.07%  to 
0.20%  of  sales. 

D.  Unfunded  Mandates  Reform  Act 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4),  EPA  has  determined  that 
this  regulatory  action  does  not  contain 
a  Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  for  the  private  sector 
in  any  1  year.  The  analysis  of  the  costs 
associated  with  this  action  are  described 
in  Unit  V.A.  In  addition,  EPA  has 
determined  that  this  rule  does  not 
significantly  or  uniquely  affect  small 
governments.  Accordingly,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202,  203,  204,  and  205  of 
UMRA. 

E.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications,  because  it  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient,  as  specified  in 
Executive  Order  13132.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 

F.  Executive  Orders  13084  and  13175 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significandy  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 


costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments. 

If  EPA  complies  by  consulting. 
Executive  Order  13084  requires  EPA  to 
provide  to  OMB.  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significandy  or  imiquely  affect  their 
communities." 

This  rule  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments,  nor  does  it 
impose  substantial  direct  compliance 
costs  on  such  communities. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

On  November  6,  2000,  the  President 
issued  Executive  Order  13175,  entided 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249).  Executive  Order  13175  took 
effect  on  January  6,  2001,  and  revokes 
Executive  Order  13084  as  of  that  date. 
EPA  developed  this  rule,  however, 
during  the  period  when  Executive  Order 
13084  was  in  effect;  thus,  EPA 
addressed  tribal  considerations  under 
Executive  Order  13084. 

G.  Executive  Order  13211 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13  211, ..(Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
This  final  rule  modifies  the  existing  lUR 
reporting  and  recordkeeping 
requirements  that  apply  to  chemical 
manufacturers  and  importers.  As  such, 
we  have  concluded  that  this  rule  is  not 
likely  to  have  adverse  energy  effects. 

H.  Executive  Order  13045 

This  rulemaking  does  not  require 
special  consideration  pursuant  to  the 
terms  of  Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
because  it  is  not  likely  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  and  it  does  not  have  a 


potential  effect  or  impact  on  children. 
As  discussed  in  this  preamble,  this  rule 
will  provide  the  Agency  with 
information  needed  to  screen  and 
prioritize  chemical  substances, 
including  information  on  potential 
exposures  to  children.  This  information 
will  allow  the  Agency  and  others  to 
determine  which  chemical  substances 
have  potential  risks,  allowing  the 
Agency  and  others  to  take  appropriate 
action  to  investigate  and  mitigate  those 
risks. 

/.  National  Technology  Transfer  and 
Amendment  Act 

This  regulatory  action  does  not 
involve  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113, 12(d)  (15  U.S.C.  272  note).  Section 
12(d)  of  NTTAA  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

/.  Executive  Order  12898 

Piusuant  to  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  the  Agency  has  considered 
environmental  justice-related  issues 
with  regard  to  the  potential  impacts  of 
this  action  on  the  environmental  and 
health  conditions  in  minority  and  low- 
income  populations.  The  Agency 
believes  that  the  information  collected 
under  this  rule  will  assist  EPA  and 
others  in  determining  the  risks  and 
exposures  associated  with  the  chemicals 
covered  by  the  rule.  Although  not 
directly  impacting  environmental 
justice-related  concerns,  this 
information  will  enable  the  Agency  to 
protect  human  health  and  the 
environment  by  being  better  able  to 
prioritize  chemical  substances  of 
concern. 

K.  Executive  Order. 12630 

EPA  has  complied  with  Executive 
Order  12630,  entided  Governmental 
Actions  and  Interference  with 
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Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15,  1988),  by 
expjnining  the  takings  implications  of 
this  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
Order. 

L  Executive  Order  12988 

In  issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  steindard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  titled  Civil  Justice  Reform  (61  FR 
4729,  February  7, 1996). 

VI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

List  of  Subjects  in  40  CFR  Part  710 

Environmental  protection,  Chemicals, 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements. 

List  of  Subjects  in  40  CFR  Part  723 

Enviromnental  protection.  Chemicals, 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  18,  2002. 
Stephen  L.  Johnson, 
Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 
II  1.  Part  9  is  amended  as  follows: 

PART  9— [AMENDED] 

a.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C.  2001,  2003.  2005,  2006,  2601-2671, 


21  U.S.C.  331j,  346a,  348:  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq.,  1311,  1313d,  1314,  1318, 
1321, 1326, 1330, 1342, 1344, 1345  (d)  and 
(e),  1361;  E.O.  11735,  38  FR  21243.  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241.  242b, 
243,  246,  300f,  300g,  300g-l,  300g-2,  300g-3, 
300g-4,  300g-5,  300g-6,  300J-1,  300J-2,  300J-3, 
300J-4,  300J-9,  1857  et  seq.,  6901-6992k, 
7401-7671q,  7542,  9601-9657,  11023,  11048. 

b.  In  §  9.1,  the  table  is  amended  by 
revising  the  heading  "Inventory 
Reporting  Regidations"  to  read  "TSCA 
Chemical  Inventory  Regulations"; 
removing  the  existing  entry  imder  the 
heading;  and  adding  the  following 
entries  to  read  as  follows: 

§  9.1    0MB  approvals  under  the  Paperwork 
Reduction  Act. 


1 

40  CFR  citation 

0MB  Control  No. 

•                      *                      *                      •                      * 

TSCA  Chemical  Inventory.  Regulations 

Part  710,  Sub- 
part B. 

Part  710,  Sub- 
part C. 

•                      • 

2070-0070 
2070-0162 

•                      •                      * 

2.  Part  710  is  amended  as  follows: 

PART  710— [AMENDED] 

a.  The  authority  citation  for  part  710 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

b.  Revise  the  part  heading  and  table 
of  contents  for  part  710  to  read  as 
follows: 

PART  710— TSCA  CHEMICAL 
INVENTORY  REGULATIONS 

Subpart  A — General  Provisions 

Sec. 

710.1  Scope  and  compliance. 

710.3  Definitions. 

710.4  Scope  of  the  inventory. 

Subpart  B — 2002  Inventory  Update 
Reporting 

710.23    Definitions. 

710.25  Chemical  substances  for  which 
information  must  be  reported. 

710.26  Chemical  substances  for  which 
information  is  not  required. 

710.28  Persons  who  must  report. 

710.29  Persons  not  subject  to  this 
subpart. 

710.30  Activities  for  which  reporting 
is  not  required. 

710.32  Reporting  information  to  EPA. 

710.33  When  to  report. 
710.35    Duplicative  reporting. 


710.37  Recordkeeping  requirements. 

710.38  Confidentiality. 

710.39  How  do  I  submit  thetequired 
information? 

Subpart  C— Inventory  Update 
Reporting  for  2006  and  Beyond 

710.43    Definitions. 

710.45  Chemical  substances  for  which 
information  must  be  reported. 

710.46  Chemical  substances  for  which 
information  is  not  required. 

710.48  Persons  who  must  report. 

710.49  Persons  not  subject  to  this 
subpart. 

710.50  Activities  for  which  reporting 
is  not  required. 

710.52  Reporting  information  to  EPA. 

710.53  When  to  report. 
710.55    Duplicative  reporting. 

710.57  Recordkeeping  requirements. 

710.58  Confidentiality. 

710.59  Availability  of  reporting  form 
and  instructions. 

c.  Sections  710.1  through  710.4  are 
designated  as  subpart  A  and  the  subpart 
heading  is  added  to  read  as  follows: 

Subpart  A — General  Provisions 

d.  Revise  §  710.1  to  read  as  follows: 

§710.1    Scope  and  compliance. 

(a)  This  part  establishes  regulations 
governing  reporting  and  recordkeeping 
by  certain  persons  who  manufactxu«, 
import,  or  process  chemical  substances 
for  commercial  purposes  under  section 
8(a)  of  the  Toxic  Substances  Control  Act 
(15  U.S.C.  2607(a))  (TSCA).  Section  8(a) 
authorizes  the  Administrator  to  require 
reporting  of  information  necessary  for 
administration  of  the  Act  and  requires 
EPA  to  issue  regulations  for  the  purpose 
of  compiling  and  keeping  current  an 
inventory  of  chemical  substances 
manufactured  or  processed  for  a 
commercial  purpose,  as  required  by  . 
section  8(b)  of  the  Act.  Following  an 
initial  reporting  period,  EPA  published 
an  initial  inventory  of  chemical 
substances  manufactined,  processed,  or 
imported  for  commercial  purposes.  In 
accordance  with  section  8(b),  EPA 
periodically  amends  the  inventory  to 
include  new  chemical  substances  which 
are  manufactured  or  imported  for  a 
commercial  purpose  and  reported  under 
section  5(a)(1)  of  the  Act.  EPA  also 
revises  the  categories  of  chemical 
substances  and  makes  other 
amendments  as  appropriate. 

(b)  The  regulations  in  this  part  apply 
to  the  activities  associated  with  the 
compilation  of  the  TSCA  Chemical 
Inventory  and  the  update  of  information 
on  a  subset  of  the  chemical  substances 
included  on  the  Inventory.  The 
Inventory  Update  regulations  were 
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amended  in  2002;  however,  these 
amendments  apply  to  updates  after 
2002,  not  to  the  2002  update.  In  order 
to  prevent  confusion  as  to  which 
regulations  apply  to  which  update,  EPA 
has  preserved  the  provisions  that  apply 
to  the  2002  update  in  subpart  B.  The 
new  and  revised  requirements  that 
apply  to  updates  after  2002  appear  in 
subpart  C.  Prior  to  January  1,  2003,  the 
regulations  in  subpart  B  of  this  part  are 
effective  for  purposes,  of  Inventory 
update  activities.  As  of  January  1.  2003, 
subpart  C  is  effective  for  purposes  of 
Inventory  update  activities.  The  Agency 
intends  to  remove  subpart  B  from  the 
CFR  once  the  2002  update  is  complete. 

(c)  Section  15(3)  of  TSCA  makes  it 
unlawful  for  any  person  to  fail  or  refuse 
to  submit  information  required  luider 
these  reporting  regulations.  In  addition, 
section  15(3)  makes  it  unlawful  for  any 
person  to  fail  to  keep,  and  permit  access 
to,  records  required  by  these 

-  regulations.  Section  16  provides  that 
any  person  who  violates  a  provision  of 
section  15  is  liable  to  the  United  States 
for  a  civil  penalty  and  may  be 
criminally  prosecuted.  Pursuant  to 
section  17,  the  Govermnent  may  seek 
judicial  relief  to  compel  submission  of 
section  8(a)  information  and  to 
otherwise  restrain  any  violation  of 
section  15.  (EPA  does  not  intend  to 
concentrate  its  enforcement  efforts  on  - 
insignificant  clerical  errors  in 
reporting.) 

(d)  Each  person  who  reports  under 
these  regulations  must  maintain  records 
that  dociunent  information  reported 
under  these  regulations  and,  in 
accordance  with  the  Act,  permit  access 
to,  and  the  copying  of,  such  records  by 
EPA  officials. 

§710.2  [Removed] 

e.  Remove  §  710.2. 

f.  Add  §  710.3  to  subpart  A  to  read  as 
follows: 

§710.3    Definitions. 

In  addition  to  the  definitions  in 
§  704.3  of  this  chapter,  the  following 
definitions  apply  to  this  part: 

(a)  The  following  terms  will  have  the 
meaning  contained  in  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  21  U.S.C.  321 
et  seq.,  and  the  regulations  issued  under 
such  Act:  Cosmetic,  device,  drug,  food, 
and  food  additive.  In  addition,  the  term 
food  includes  poultry  and  poultry 
products,  as  defined  in  the  Poultry 
Products  Inspection  Act,  21  U.S.C.  453 
et  seq.;  meats  and  meat  food  products, 
as  defined  in  the  Federal  Meat 
Inspection  Act,  21  U.S.C.  60  et  seq.;  and 
eggs  and  egg  products,  as  defined  in  the 
Egg  Products  Inspection  Act,  21  U.S.C. 
1033  ef  seq. 


(b)  The  term  pesticide  will  have  the 
meaning  contained  in  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act.  7  U.S.C.  136  et  seq.,  and  the 
regulations  issued  therevmder. 

(c)  The  following  terms  will  have  the 
meaning  contained  in  the  Atomic 
Energy  Act  of  1954,  42  U.S.C.  2014  et 
seq.,  and  the  regulations  issued 
thereunder:  Byproduct  material,  source 
material,  and  special  nuclear  material. 

(d)  The  following  definitions  also 
apply  to  this  part: 

Act  means  the  Toxic  Substances 
Control  Act,  15  U.S.C.  2601  et  seq. 

Administrator  means  the 
Administrator  qf  the  U.S. 
Envirorunental  Protection  Agency,  any 
employee  or  authorized  representative 
of  the  Agency  to  whom  the 
Administrator  may  either  herein  or  by 
order  delegate  his/her  authority  to  carry 
out  his/her  functions,  or  any  other 
person  who  will  by  operation  of  law  be 
authorized  to  carry  out  such  functions. 

An  article  is  a  manufactured  item: 

(1)  Which  is  formed  to  a  specific 
shape  or  design  during  manufacture, 

(2)  Which  has  end  use  function(s) 
dependent  in  whole  or  in  part  upon  its 
shape  or  design  during  end  use,  and 

(3)  Which  has  either  no  change  of 
chemical  composition  during  its  end 
use  or  only  those  changes  of 
composition  which  have  no  coimnercial 
piupose  separate  from  that  of  the  article 
and  that  may  occur  as  described  in 

§  710.4(d)(5);  except  that  fluids  and 
particles  are  not  considered  articles 
regardless  of  shape  or  design. 

Byproduct  means  a  chemical 
substance  produced  without  separate 
commercial  intent  during  the 
manufacture  or  processing  of  another 
chemical  substance(s)  or  mixture(s). 

Chemical  substance  means  any 
organic  or  inorganic  substance  of  a 
particular  molecular  identity,  including 
any  combination  of  such  substances 
occurring  in  whole  or  in  part  as  a  result 
of  a  chemical  reaction  or  occurring  in 
nature,  and  any  chemical  element  or 
uncombined  radical;  except  that 
"chemical  substance"  does  not  include: 

(1)  Any  mixture, 

(2)  Any  pesticide  when  manufactiued, 
processed,  or  distributed  in  commerce 
for  use  as  a  pesticide, 

(3)  Tobacco  or  any  tobacco  product, 
but  not  including  any  derivative 
products, 

(4)  Any  source  material,  special 
nuclear  material,  or  byproduct  material, 

(5)  Any  pistol,  firearm,  revolver, 
shells,  and  cartridges,  and 

(6)  Any  food,  food  additive,  drug, 
cosmetic,  or  device,  when 
manufactured,  processed,  or  distributed 
in  commerce  for  use  as  a  food,  food 
additive,  drug,  cosmetic,  or  device. 


Commerce  means  trade,  traffic, 
transportation,  or  other  commerce: 

(1)  Between  a  place  in  a  State  euid  any 
place  outside  of  such  State,  or 

(2)  Which  affects  trade,  traffic, 
transportation,  or  commerce  described 
in  paragraph  (1)  of  this  definition. 

Distribute  in  commerce  and 
distribution  in  commerce,  when  used  to 
describe  an  action  taken  with  respect  to 
a  chemical  substance  or  mixture  or 
article  containing  a  substance  or 
mixture,  mean  to  sell  or  the  sale  of  the 
substance,  mixture,  or  article  in 
commerce;  to  introduce  or  deliver  for 
introduction  into  commerce,  or  the 
introduction  or  delivery  for  introduction 
into  commerce  of  the  substance, 
mixtine,  or  article;  or  to  hold  or  the 
holding  of  the  substance,  mixture,  or 
article  after  its  introduction  into 
coimnerce. 

EPA  means  the  U.S.  Envirorunental 
Protection  Agency. 

Importer  means  any  person  who 
imports  any  chemical  substance  or  any 
chemical  substance  as  part  of  a  mixture 
or  article  into  the  customs  territory  of 
the  U.S.  and  includes: 

(1)  The  person  primarily  liable  for  the 
payment  of  any  duties  on  the 
merchandise,  or 

(2)  An  authorized  agent  acting  on  his/ 
her  behalf  (as  defined  in  19  CFR  1.11). 

Impurity  means  a  chemical  substance 
which  is  unintentionally  present  with 
another  chemical  substance. 

Intermediate  means  any  chemical 
substance: 

(1)  Which  is  intentionally  removed 
from  the  equipment  in  which  it  is 
manufactined,  and 

(2)  Which  either  is  consumed  in 
whole  or  in  part  in  chemical  reaction(s) 
used  for  the  intentional  manufacture  of 
other  chemical  substance(s)  or 
mixture(s),  or  is  intentionally  present 
for  the  purpose  of  altering  the  rate  of 
such  chemical  reaction(s). 

Note:  The  equipment  in  which  it  was 
manufactured  includes  the  reaction  vessel  in 
.  which  the  chemical  substance  was 
manufactured  and  other  equipment  which  is 
strictly  ancillary  to  the  reaction  vessel,  and 
anyother  equipment  through  which  the 
chemical  substance  may  flow  during  a 
continuous  flow  process,  but  does  not 
include  tanks  or  other  vessels  in  which  the 
chemical  substance  is  stored  after  its 
manufacture. 

Manufacture  means  to  manufacture, 
produce,  or  import  for  commercial 
purposes. 

Manufacture  or  import  "for 
commercial  purposes"  means  to 
manufacture,  produce,  or  import  with 
the  purpose  of  obtaining  an  immediate 
or  eventual  commercial  advantage,  and 
includes,  for  example,  the  manufactine 
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or  import  of  any  amount  of  a  chemical 
substance  or  mixture: 

(1)  For  commercial  distribution, 
including  for  test  marketing,  or 

(2)  For  use  by  the  manufacturer, 
including  use  for  product  research  and 
development,  or  as  an  intermediate. 

Mixture  means  any  combination  of 
two  or  more  chemical  substances  if  the 
combination  does  not  occur  in  nature 
and  is  not,  in  whole  or  in  part,  the  result 
of  a  chemical  reaction;  except  that 
"mixtiu^"  does  include: 

(1)  Any  combination  which  occurs,  in 
whole  or  in  part,  as  a  result  of  a 
chemical  reaction  if  the  combination 
could  have  been  manufactured  for 
commercial  purposes  without  a 
chemical  reaction  at  the  time  the 
chemical  substances  comprising  the 
combination  were  combined  and  if,  after 
the  effective  date  or  premanufactiu-e 
notification  requirements,  none  of  the 
chemical  substances  comprising  the 
combination  is  a  new  chemical . 
substance,  and 

(2)  Hydrates  of  a  chemical  substance 
or  hydrated  ions  formed  by  association 
of  a  chemical  substance  with  water. 

New  chemical  substance  means  any 
chemical  substance  which  is  not 
included  in  the  inventory  compiled  and 
published  under  section  8(b)  of  the  Act. 

Person  means  any  natural  or  juridical 
person  including  any  individual, 
corporation,  partnership,  or  association, 
any  State  or  political  subdivision 
thereof,  or  any  municipality,  any 
interstate  body  and  any  department, 
agency,  or  instrumentality  of  the  Federal 
Government. 

Process  means  the  preparation  of  a 
chemical  substance  or  mixture,  after  its 
manufactiue,  for  distribution  in 
commerce: 

(1)  In  the  same  form  or  physical  state 
as,  or  in  a  different  form  or  physical 
state  from,  that  in  which  it  was  received 
by  the  person  so  preparing  such, 
substance  or  mixture,  or 

(2)  As  part  of  a  mixtiu^  or  article 
containing  the  chemical  substance  or 
mixtiue. 

Process  "for  commercial  purposes" 
means  to  process: 

(1)  For  distribution  in  commerce, 
including  for  test  marketing  purposes, 
or 

(2)  For  use  as  an  intermediate. 
Processor  means  any  person  who 

processes  a  chemical  substance  or 
mixture. 

Site  means  a  contiguous  property 
unit.  Property  divided  only  by  a  public 
right-of-way  will  be  considered  one  site. 
There  may  be  more  than  one 
manufacturing  plant  on  a  single  site.  For 
the  purposes  of  imported  chemical 


substances,  the  site  will  be  the  business 
address  of  the  importer. 

Small  quantities  for  purposes  of 
scientific  experimentation  or  analysis  or 
chemical  research  on,  or  analysis  of, 
such  substance  or  another  substance, 
including  any  such  research  or  analysis 
for  the  development  of  a  product 
(hereinafter  sometimes  shortened  to 
small  quantities  for  research  and 
development)  means  quantities  of  a 
chemical  substance  manufactured, 
imported,  or  processed  or  proposed  to 
be  manufactured,  imported,  or   • 
processed  that: 

(1)  Are  no  greater  than  reasonably 
necessary  for  such  purposes,  and 

(2)  After  the  publication  of  the  revised 
inventory,  are  used  by,  or  directly  under 
the  supervision  of,  a  technically 
qualified  individual(s). 

Note:  Any  chemical  substances 
manufactured,  imported,  or  processed  in 
quantities  less  than  1,000  lbs.  (454  kg) 
annually  will  be  presumed  to  be 
manufactured,  imported,  or  processed  for 
research  and  development  purposes.  No 
person  may  report  for  the  inventory  any 
chemical  substance  in  such  quantities  unless 
that  person  can  certify  that  the  substance  was 
not  manufactured,  imported,  or  processed 
solely  in  small  quantities  for  research  and 
development,  as  defined  in  this  section. 

State  means  any  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Canal  Zone, 
American  Samoa,  the  Northern  Mariana 
Islands,  or  any  other  territory  or 
possession  of  the  United  States. 

Technically  qualified  individual 
means  a  person: 

(1)  Who  because  of  his/her  education, 
training,  or  experience,  or  a 
combination  of  these  factors,  is  capable 
of  appreciating  the  health  and 
environmental  risks  associated  with  the 
chemical  substance  which  is  used  under 
his/her  supervision, 

(2)  Who  is  responsible  for  enforcing 
appropriate  methods  of  conducting 
scientific  experimentation,  analysis,  or 
chemical  research  in  order  to  minimize 
such  risks,  and 

(3)  Who  is  responsible  for  the  safety 
assessments  and  clearcmces  related  to 
the  procurement,  storage,  use,  and 
disposal  of  the  chemical  substance  as 
may  be  appropriate  or  required  within 
the  scope  of  conducting  the  research 
and  development  activity.  The 
responsibilities  in  this  paragraph  may 
be  delegated  to  another  individual,  or 
other  individuals,  as  long  as  each  meets 
the  criteria  in  paragraph  (1)  of  this 
definition. 

Test  marketing  means  the  distribution 
in  commerce  of  no  more  than  a 
predetermined  amount  of  a  chemical 
substance,  mixture,  or  article  containing 


that  chemical  substance  or  mixttu^,  by 
a  manufacturer  or  processor  to  no  more 
than  a  defined  number  of  potential 
customers  to  explore  market  capability 
in  a  competitive  situation  during  a 
predetermined  testing  period  prior  to 
the  broader  distribution  of  that  chemical 
substance,  mixture,  or  article  in 
commerce. 

United  States,  when  used  in  the 
geographic  sense,  means  all  of  the 
States,  territories,  and  possessions  of  the 
United  States. 

§710.4  [Amended] 

g.  Section  710.4  is  amended  as 
follows: 

i.  In  paragraphs  (a),  (c)(1),  (c)(2), 
(c)(3),  and  the  Note  at  the  end  of 
paragraph  (d)(8),  change  the  references 
to  "§  710.2".  "§  710.2(h)",  "§  710.2(q)", 
"§  710.2(y)",  and  "§  710.2(n)", 
respectively  to  "§  710.3(d)". 

ii.  In  paragraph  (b)(2),  change  "shall" 
to  "will". 

iii.  In  the  Note  to  paragraph  (d)(2), 
change  "premanufacturing"  to 
"  premanufacture  " .. 

iv.  In  paragraph  (d)(5),  change 
"photographic,  films"  to  "photographic 
films". 

h.  Sections  710.25  through  710.39  are 
designated  as  subpart  B  and  the  subpart 
heading  is  added  to  read  as  follows: 

Subpart  B— 2002  Inventory  Update 
Reporting 

i.  Add  §  710.23  to  subpart  B  to  read 
as  follows: 

§710.23    Definitions. 

In  addition  to  the  definitions  in 
§  704.3  of  this  chapter  and  §  710.3,  the 
following  definitions  also  apply  to, 
subpart  B  of  this  part. 

Master  Inventory  File  means  EPA's 
comprehensive  list  of  chemical 
substances  which  constitute  the 
Chemical  Substances  Inventory 
compiled  under  section  8(b)  of  the  Act..   ' 
It  includes  substances  reported  under 
subpart  A  of  this  part  and  substances 
reported  under  part  720  of  this  chapter 
for  which  a  Notice  of  Commencement  of 
Manufacture  or  Import  has  been 
received  imder  §  720.120  of  this  chapter. 

Non-isolated  intermediate  means  any 
intermediate  that  is  not  intentionally 
removed  from  the  equipment  in  which 
it  is  manufactured,  including  the 
reaction  vessel  in  which  it  is 
manufactured,  equipment  which  is 
ancillary  to  the  reaction  vessel,  and  any 
equipment  through  which  the  substance 
passes  during  a  continuous  flow 
process,  but  not  including  tanks  or  other 
vessels  in  which  the  substance  is  stored 
after  its  manufacture. 
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Site-limited  means  a  chemical 
substance  is  manufactured  and 
processed  only  within  a  site  and  is  not 
distributed  for  commercial  purposes  as 
a  substance  or  as  part  of  a  mixture  or 
article  outside  the  site.  Imported 
substances  are  never  site-limited. 

§710.39  [Amended] 

j.  Section  710.39  is  amended  as 
follows: 

i.  Revise  the  section  heading  to  read 
"How  do  1  submit  the  required 
information?" 

ii.  In  paragraph  (a),  the  second 
sentence  is  revised  to  read:  "Copies  of 
the  Form  U  are  available  from  EPA  at 
the  address  set  forth  in  paragraph  (c)  of 
this  section  and  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/oppt/ 
iiu-/iur02/index.htm. " 

ill.  In  the  introductory  text  of 
paragraph  (c),  change  "1994"  to  "1998". 

iv.  In  paragraph  {c)(l),  insert  a  period 
after  "554-1404"  and  remove  the 
remainder  of  the  sentence. 

V.  In  paragraph  (c)(3),  change  "7408," 
to  "7408M,". 

vi.  In  paragraph  (d),  change 
"Document  Control  Officer"  to  "OPPT 
Document  Control  Officer"  and  change 
"7407,"to"7407M,". 

k.  Add  a  new  subpart  C  to  read  as 
follows: 

Subpart  C — Inventory  Update 
Reporting  for  2006  and  Beyond 

§710.43    Definitions. 

In  addition  to  the  definitions  in 
§  704.3  of  this  chapter  and  §  710.3,  the 
following  definitions  also  apply  to 
subpart  C  of  this  part: 

Commercial  use  means  the  use  of  a 
chemical  substance  or  mixture  in  a 
conunercial  enterprise  providing 
saleable  goods  or  services  (e.g.,  dry 
cleaning  establishment,  painting 
contractor). 

Consumer  use  means  the  use  of  a 
chemical  substance  that  is  directly,  or  as 
part  of  a  mixture,  sold  to  or  made 
available  to  consumers  for  their  use  in 
or  around  a  permanent  or  temporary 
household  or  residence,  in  or  around  a 
school,  or  in  or  around  recreational 
areas. 

Industrial  use  means  use  at  a  site  at 
which  one  or  more  chemical  substances 
or  mixtures  cire  manufactured  (including 
imported)  or  processed. 

Intended  for  use  by  children  means 
the  chemical  substance  or  mixtine  is 
used  in  or  on  a  product  that  is 
specifically  intended  for  use  by  children 
age  14  or  younger.  A  chemical  substance 
or  mixture  is  intended  for  use  by 
children  when  the  submitter  answers 
"yes"  to  at  least  one  of  the  following 


questions  for  the  product  into  which  the 
submitter's  chemical  substance  or 
mixtine  is  incorporated; 

(1)  Is  the  product  commonly 
recognized  (i.e.,  by  a  reasonable  person) 
as  being  intended  for  children  age  14  or 
younger? 

(2)  Does  the  manufacturer  of  the 
product  state  through  product  labeling 
or  other  written  materials  that  the 
product  is  intended  for  or  will  be  used 
by  children  age  14  or  younger? 

(3)  Is  the  advertising,  promotion,  or 
marketipg  of  the  product  aimed  at 
children  age  14  or  younger? 

Known  to  or  reasonably  ascertainable 
by  means  all  information  in  a  person's 
possession  or  control,  plus  all 
information  that  a  reasonable  person 
similarly  situated  might  be  expected  to 
possess,  control,  or  know. 

Master  Inventory  File  means  EPA's 
comprehensive  list  of  chemical 
substances  which  constitute  the 
Chemical  Substances  Inventory 
compiled  under  section  8(b)  of  the  Act. 
It  includes  substances  reported  under 
subpart  A  of  this  part  and  substances 
reported  under  part  720  of  this  chapter 
for  which  a  Notice  of  Conunencement  of 
Manufacture  or  Import  has  been 
received  under  §  720.120  of  this  chapter. 

Non-isolated  intermediate  means  any 
intermediate  that  is  not  intentionally 
removed  from  the  equipment  in  which 
it  is  manufactured,  including  the 
reaction  vessel  in  which  it  is 
manufactured,  equipment  which  is 
ancillary  to  the  reaction  vessel,  and  any 
equipment  through  which  the  substance 
passes  during  a  continuous  flow 
process,  but  not  including  tanks  or  other 
vessels  in  which  the  substance  is  stored 
after  its  manufacture. 

Readily  obtainable  information  means 
information  which  is  known  by 
management  and  supervisory  employees 
of  the  submitter  company  who  are 
■  responsible  for  manufacturing, 
processing,  distributing,  technical 
services,  and  marketing  of  the  reportable 
chemical  substance.  Extensive  file 
searches  are  not  required. 

Reasonably  likely  to  be  exposed 
means  an  exposure  to  a  chemical 
substance  which,  under  foreseeable 
conditions  of  manufactine  (including 
import),  processing,  distribution  in 
commerce,  or  use  of  the  chemical 
substance,  is  more  likely  to  occur  than 
not  to  occvu'.  Such  exposines  would 
normally  include,  but  would  not  be 
limited  to,  activities  such  as  charging 
reactor  vessels,  drumming,  bulk  loading, 
cleaning  equipment,  maintenance 
operations,  materials  handling  and 
transfers,  and  analytical  operations. 
Covered  exposures  include  exposures 
through  any  route  of  entry  (inhalation. 


ingestion,  skin  contact,  absorption,  etc.), 
but  excludes  accidental  or  theoretical 
exposures. 

Repackaging  means  the  physical 
transfer  of  a  chemical  substance  or 
mixture,  as  is,  from  one  container  to 
another  container  or  containers  in 
preparation  for  distribution  of  the 
chemical  substance  or  mixture  in 
commerce. 

Reportable  chemical  substance  means 
a  chemical  substance  described  in 
§710.45. 

Reporting  year  means  the  calendar 
year  in  which  information  to  be 
reported  to  EPA  during  an  lUR 
submission  period  is  generated,  i.e., 
calendar  year  2005  and  the  calendar 
year  at  4-year  intervals  thereafter. 

Site-limited  means  a  chemical 
substance  is  manufactured  and 
processed  only  within  a  site  and  is  not 
distributed  for  commercial  purposes  as 
a  substance  or  as  part  of  a  mixture  or 
article  outside  the  site.  Imported 
substances  are  never  site-limited. 
Although  a  site-limited  chemical 
substance  is  not  distributed  for 
commercial  purposes  outside  the  site  at 
which  it  is  manufactured  and  processed, 
the  substance  is  considered  to  have  been 
manufactined  and  processed  for 
commercial  purposes. 

Submission  period  means  the  period 
in  which  the  information  generated 
during  the  reporting  year  is  submitted  to 
EPA. 

Use  means  any  utilization  of  a 
chemical  substance  or  mixture  that  is 
not  otherwise  covered  by  the  terms 
manufacture  or  process.  Relabeling  or 
redistributing  a  container  holding  a 
chemical  substance  or  mixture  where  no 
repackaging  of  the  chemical  substance 
or  mixture  occiu^s  does  not  constitute 
use  or  processing  of  the  chemical 
substance  or  mixture. 

§  710.45    Chemical  substances  for  wtiich 
information  must  be  reported. 

Any  chemical  substance  which  is  in 
the  Master  Inventory  File  at  the 
beginning  of  a  submission  period 
described  in  §  710.53,  unless  the 
chemical  substance  is  specifically   . 
excluded  by  §  710.46. 

§  71 0.46    Chemical  substances  for  which 
information  is  not  required. 

The  following  groups  or  categories  of 
chemical  substances  are  exempted  from 
some  or  all  of  the  reporting 
requirements  of  this  subpart,  with  the 
following  exception:  A  chemical 
substance  described  in  paragraph  (a)(1), 
(a)(2),  or  (a)(4),  or  (b)  of  this  section  is 
not  exempted  from  any  of  the  reporting 
requirements  of  this  subpart  if  that 
substance  is  the  subject  of  a  rule 
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proposed  or  promulgated  under  section 
4,  5(a)(2),  5(b)(4),  or  6  of  the  Act,  or  is 
the  subject  of  an  order  issued  imder 
section  5(e)  or  5(f)""of  the  Act,  or  is  the 
subject  of  reUef  that  has  been  granted 
under  a  civil  action  imder  section  5  or 
7  of  the  Act. 

(a)  Full  exemptions.  The  following 
categories  of  chemical  substances  are 
exempted  from  the  reporting 
requirements  of  this  subpart. 

(1)  Polymers,  (i)  Any  chemical 
substance  described  with  the  word 
fragments  "*polym*",  "*alkyd",  or 
"*oxylated"  in  the  Chemical  Abstracts 
Service  Index  or  Preferred 
Nomenclature  in  the  Chemical 
Substance  Identities  section  of  the  1985 
edition  of  the  Inventory  or  in  the  Master 
Inventory  File,  where  the  asterisk  (*) 
indicates  that  any  sets  of  characters  may 
precede,  or  follow,  the  character  string 
defined. 

(ii)  Any  chemical  substance  which  is 
identified  in  the  1985  edition  of  the 
Inventory  or  the  Master  Inventory  File 
as  siloxane  and  silicone,  silsesquioxane, 
a  protein  (albumin,  casein,  gelatin,, 
gluten,  hemoglobin),  an  enzyme,  a 
polysaccharide  (starch,  cellulose,  gum), 
rubber,  or  lignin. 

(iii)  This  exclusion  does  not  apply  to 
a  polymeric  substance  that  has  been 
hydrolyzed,  depolymerized,  or 
otherwise  chemically  modified,  except 


in  cases  where  the  intended  product  of 
this  reaction  is  totally  polymeric  in 
structure. 

(2)  Microorganisms.  Any  combination 
of  chemical  substances  that  is  a  living 
organism,  and  that  meets  the  definition 
of  "microorganism"  at  §  725.3  of  this 
chapter.  Any  chemical  substance 
produced  from  a  living  microorganism 
is  reportable  under  this  subpart  imless 
otherwise  excluded. 

(3)  Naturally  occurring  chemical 
substances.  Any  natinally  occurring 
chemical  substance,  as  described  in 
§  710.4(b).  The  applicability  of  this 
exclusion  is  determined  in  each  case  by 
the  specific  activities  of  the  person  who 
manufactures  the  substance  in  question. 
Some  chemical  substances  can  be 
manufactined  both  as  described  in 

§  710.4(b)  and  by  means  other  than 
those  described  in  §  710.4(b).  If  a  person 
described  in  §  710.48  manufactures  a 
chemical  substance  by  means  other  than 
those  described  in  §  710.4(b),  the  person 
must  report  regardless  of  whether  the 
substance  also  could  have  been 
produced  as  described  in  §  710.4(b). 
Any  chemical  substance  that  is 
produced  from  such  a  naturally      ' 
occurring  chemical  substance  described 
in  §  710.4(b)  is  reportable  unless 
otherwise  excluded. 

(4)  Certain  forms  of  natural  gas. 
Chemical  substances  with  the  following 


Chemical  Abstract  Service  (CAS) 
Registry  Numbers:  CAS  No.  64741-48- 
6,  Natural  gas  (petroleiun),  raw  liquid 
mix;  CAS  No.  68919-39-1,  Natxnal  gas 
condensates;  CAS  No.  8006-61-9, 
Gasoline  natinal;  CAS  No.  68425-31-0, 
Gasoline  (natural  gas),  natural;  CAS  No. 
8006-14-2,  Natural  gas;  and  CAS  No. 
68410-63-9,  Natiual  gas,  dried. 

(b)  Partial  exemptions.  The  following 
groups  of  chemical  substances  are 
partially  exempted  from  the  reporting 
requirements  of  this  subpart  (i.e.,  the 
information  described  in  §  710.52(c)(4) 
need  not  be  reported  for  these 
substances).  Such  chemical  substances 
are  not  excluded  from  the  other 
reporting  requirements  under  this 
subpart.  A  chemical  substance 
described  in  paragraph  (b)(3)  of  this 
section  qualifies  for  a  partial  reporting 
exemption  during  the  2006  submission 
period;  in  subsequent  submission 
periods,  the  chemical  substances 
described  in  paragraph  (b)(3)  of  this 
section  will  be  subject  to  full  reporting 
vmder  this  subpart  (i.e.,  all  of  the 
information  described  in  this  subpart 
must  be  reported),  imless  otherwise 
exempted. 

(1)  Petroleum  process  streams.  EPA 
has  designated  the  following  chemical 
substances,  listed  by  CAS  Number,  as 
partially  exempt  from  reporting  under 
the  lUR. ' 


CAS  Numbers  of  Partially  Exempt  Chemical  Substances  Termed  "Petroleum  Process  Streams"  for 

Purposes  of  Inventory  update  Reporting  , 


CAS  No. 


Product 


7732-18-5  .. 

8002-05-9  .. 

8002-74-2  .. 

8006-20-0  .. 

8008-20-6  .. 

8009-03-8  .. 

8012-95-1  .. 

8030-30-6  .. 

8032-32-4  .. 

8042-47-5  .. 

8052-41-3  .. 

8052^2-4  .. 

63231-60-7 

64741-41-9 

64741-42-0 

64741^3-1 

64741-44-2 

64741-45-3 

64741-46-4 

64741-47-5 

64741^9-7 

64741-50-0 

64741-51-1 

64741-52-2 

64741-53-3 

64741-54-4 

64741-55-5 

64741-56-6 

64741-57-7 

64741-58-8 

64741-5^9 


Water 

Petroleum 

Paraffin  waxes  and  hydrocartwn  wsixes 

Fuel  gases,  low  and  medium  B.T.U. 

Kerosine  (petroleum) 

Petrolatum  '        -  •      . 

Paraffin  oils 

Naphtha 

Ligroine 

\Amite  mineral  oil  (petroleum)  , 

Stoddard  solvent 

Asphalt 

Paraffin  waxes  and  hydrocarbon  waxes,  microcryst. 

Naphtha  (petroleum),  heavy  straight-run    - 

Naphtha  (petroleum),  full-range  straight-run 

Gas  oils  (petroleum),  straight-run 

Distillates  (petroleum),  straight-run  middle 

Residues  (petroleum),  atm.  tower 

Naphtha  (petroleum),  light  straight-run 

Natural  gas  condensates  (petroleum) 

Condensates  (petroleum),  vacuum  tower 

Distillates  (petroleum),  light  paraffinic 

Distillates  (petroleum),  heavy  paraffinic 

Distillates  (petroleum),  light  naphthenic 

Distillates  (petroleum),  heavy  naphthenic 

Naphtha  (petroleum),  heavy  catalytic  cracked 

Naphtha  (petroleum),  light  catalytic  cracked 

Residues  (petroleum),  vacuum 

Gas  oils  (petroleum),  heavy  vacuum 

Gas  oils  (petroleum),  light  vacuum 

Distillates  (petroleum),  Tight  catalytic  cracked 
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CAS  Numbers  of  Partially  Exempt  Chemical  Substances  Termed  "Petroleum  Process  Streams"  for 

Purposes  of  Inventory  Update  Reporting— Continued 


CAS  No. 


64741-60-2 

64741-61-3 

64741-62^ 

64741-63-5 

64741-64-6 

64741-65-7 

64741 -6&-8 

64741-67-9 

64741-68-0 

64741-69-1 

64741-70-4 

64741-73-7 

64741-74-8 

64741-75-9 

64741-76-0 

64741-77-1 

64741-78-2 

64741-79-3 

64741-80-6 

64741-81-7 

64741-82-8 

64741-83-9 

64741-84-0 

64741-85-1 

64741-86-2 

64741-87-3 

64741-88-4 

64741-69-5 

64741-90-8 

64741-91-9 

64741-92-0 

64741-95-3 

64741-96-4 

64741-97-5 

64741-98-6 

64741-99-7 

64742-01-4 

64742-03-6 

64742-04-7 

64742-05-8 

64742-06-9 

64742-07-0 

64742-08-1 

64742-09-2 

64742-10-5 

64742-11-6 

64742-12-7 

64742-13-8 

64742-14-9 

64742-15-0 

64742-16-1 

64742-18-3 

64742-19-4 

64742-20-7 

64742-21-8 

64742-22-9 

64742-23-0 

64742-24-1 

64742-25-2 

64742-26-3 

64742-27-4 

64742-28-5 

64742-29-6 

64742-30-9 

64742-31-0 

64742-32-1 

64742-33-2 

64742-34-3 

64742-35-4 

64742-36-5 

64742-37-6 


Product 


Distillates  (petroleum),  intermediate  catalytic  cracked 

Distillates  (petroleum),  heavy  catalytic  cracked 

Clarified  oils  (petroleum),  catalytic  cracked 

Naphtha  (petroleum),  light  catalytic  reformed 

Naphtha  (petroleum),  fult-range  alkylate 

Naphtha  (petroleum),  heavy  alkylate 

Naphtha  (petroleum),  light  alkylate 

Residues  (petroleum),  catalytic  reformer  fractionator 

Naphtha  (petroleum),  heavy  catalytic  reformed 

Naphtha  (petroleum),  light  hydrocracked 

Naphtha  (petroleum),  isomerization 

Distillates  (petroleum),  alkylate 

Naphtha  (petroleum),  light  thermal  cracked 

Residues  (petroleum),  hydrocracked 

Distillates  (petroleum),  heavy  hydrocracked 

Distillates  (petroleum),  light  hydrocracked 

Naphtha  (petroleum),  heavy  hydrocracked 

Coke  (petroleum) 

Residues  (petroleum),  thermal  cracked 

Distillates  (petroleum),  heavy  thermal  cracked 

Distillates  (petroleum),  light  thermal  cracked 

Naphtha  (petroleum),  heavy  thermal  cracked 

Naphtha  (petroleum),  solvent-refined  light 

Raffinates  (petroleum),  sorption  process 

Distillates  (petroleum),  sweetened  middle 

Naphtha  (petroleum),  sweetened 

Distillates  (petroleum),  solvent-refined  heavy  paraffinic 

Distillates  (petroleum),  solvent-refined  light  paraffinic 

Gas  oils  (petroleum),  solvent-refined 

Distillates  (petroleum),  solvent-refined  middle 

Naphtha  (petroleum),  solvent-refined  heavy 

Residual  oils  (petroleum),  solvent  deasphalted 

Distillates  (petroleum),  solvent-refined  heavy  naphthenic 

Distillates  (petroleum),  solvent-refined  light  naphthenic 

Extracts  (petroleum),  heavy  naphtha  solvent 

Extracts  (petroleum),  light  naphtha  solvent 

Residual  oils  (petroleum),  solvent-refined 

Extracts  (petroleum),  light  naphthenic  distillate  solvent 

Extracts  (petroleum),  heavy  paraffinic  distillate  solvent 

Extracts  (petroleum),  light  paraffinic  distillate  solvent 

Extracts  (petroleum),  middle  distillate  solvent 

Raffinates  (petroleum),  residual  oil  decarbonization 

Raffinates  (petroleum),  heavy  naphthenic  distillate  decarbonization 

Raffinates  (petroleum),  heavy  paraffinic  distillate  decarbonization 

Extracts  (petroleum),  residual  oil  solvent 

Extracts  (petroleum),  heavy  naphthenic  distillate  solvent 

Gas  oils  (petroleum),  acid-treated 

Distillates  (petroleum),  acid-treated  middle 

Distillates  (petroleum),  acid-treated  light 

Naphtha  (petroleum),  acid-treated 

Petroleum  resins 

Distillates  (petroleum),  acid-treated  heavy  naphthenic 

Distillates  (petroleum),  acid-treated  light  naphthenic 

Distillates  (petroleum),  acid-treated  heavy  paraffinic 

Distillates  (petroleum),  acid-treated  light  paraffinic 

Naphtha  (petroleum),  chemically  neutralized  heavy 

Naphtha  (petroleum),  chemically  neutralized  light 

Sludges  (petroleum),  acid 

Lubricating  oils  (petroleum),  acid-treated  spent 

Hydrocarbon  waxes  (petroleum),  acid-treated 

Distillates  (petroleum),  chemically  neutralized  heavy  paraffinic 

Distillates  (petroleum),  chemically  neutralized  light  paraffinic 

Gas  oils  (petroleum),  chemically  neutralized 

Distillates  (petroleum),  chemically  neutralized  middle 

Distillates  (petroleum),  chemically  neutralized  light 

Lubricating  oils  (petroleum),  chemically  neutralized  spent 

Hydrocarbon  waxes  (petroleum),  chemically  neutralized 

Distillates  (petroleum),  chemically  neutralized  heavy  naphthenic 

Distillates  (petroleum),  chemically  neutralized  light  naphthenic 

Distillates  (petroleum),  clay-treated  heavy  paraffinic 

Distillates  (petroleum),  clay-treated  light  paraffinic 
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CAS  No. 

Product 

64742-38-7  

Distillates  (petroleum),  clay-treated  middle 

64742-39-8  

Neutralizing  agents  (petroleum),  spent  sodium  carbonate 

64742-40-1  

Neutralizing  agents  (petroleum),  spent  sodium  hydroxide 
Residual  oils  (petroleum),  clay-treated 

64742-41-2  

64742-42-3  

Hydrocarbon  waxes  (petroleum),  clay-treated  microcryst.                                                     -    ' 

64742-43-^  

Paraffin  waxes  (petroeum),  clay-treated 

Distillates  (petroleum),  clay-treated  heavy  naphthenic 

64742-44-5  

64742-45-6  

Distillates  (petroleum),  clay-treated  light  naphthenic 

w 

64742-46-7  

Distillates  (petroleum),  hydrotreated  middle 

64742-47-8  

Distillates  (petroleum),  hydrotreated  light 

64742-48-9  

Neiphtha  (petroleum),  hydrotreated  heavy 

64742^9-0 

Naphtha  (petroleum),  hydrotreated  light 

64742-50-3  

Lubricating  oils  (petroleum),  clay-treated  spent 

64742-51-4  

Paraffin  waxes  (petroleum),  hydrotreated 

64742-52-5  

Distillates  (petroleum),  hydrotreated  heavy  naphthenic 

64742-53-6  

Distillates  (petroleum),  hydrotreated  light  naphthenic 

64742-54-7  

Distillates  (petroleum),  hydrotreated  heavy  paraffinic 

64742-55-8  

Distillates  (petroleum),  hydrotreated  light  paraffinic 

% 

64742-56-9  

Distillates  (petroleum),  sotvent-dewaxed  light  paraffinic 

64742-57-0  

Residual  oils  (petroleum),  hydrotreated 

64742-58-1  

Lubricating  oils  (petroleum),  hydrotreated  spent 

64742-59-2  

Gas  oils  (petroleum),  hydrotreated  vacuum 

64742-60-5  

Hydrocarbon  waxes  (petroleum),  hydrotreated  microcryst.                                  «• 

64742-61-6  

Slack  wax  (petroleum) 

64742-62-7  

Residual  oils  (petroleum),  solvent-dewaxed 

64742-63-8  

Distillates  (petroleum),  solvent-dewaxed  heavy  naphthenic 

64742-64-9  

Distillates  (petroleum),  solvent-dewaxed  light  naphthenic 

64742-65-0  

Distillates  (petroleum),  solvent-dewaxed  heavy  paraffinic 

64742-67-2  

Foots  oil  (petroleum)                                                                                                    .  . 

, 

64742-68-3  

Naphthenic  oils  (petroleum),  catalytic  dewaxed  heavy                                                   n* 

64742-69-4 

Naphthenic  oils  (petroleum),  catalytic  deweixed  light 

64742-70-7  

Paraffin  oils  (petroleum),  catalytic  deweixed  heavy 

64742-71-8  

Paraffin  oils  (petroleum),  catalytic  dewaxed  light 

64742-72-9  

Distillates  (petroleum),  catalytic  dewaxed  middle 

64742-73-0  

Naphtha  (petroleum),  hydrodesulfurized  light 

64742-75-2  

Naphthenic  oils  petroleum),  complex  dewaxed  heavy 

64742-76-3  

Naphthenic  oHs  petroleum),  complex  dewaxed  light 

, 

64742-78-5  

Residues  (petroleum),  hydrodesulfurized  atmospheric  tower 

64742-79-6  

Gas  oils  (petroleum),  hydrodesulfurized 
Distillates  (petroleum),  hydrodesulfurized  middle 

64742-80-9  

64742-81-0 -. 

Kefosine  (petroleum),  hydrodesulfurized 

64742-82-1  

Neiphtha  (petroleum),  hydrodesulfurized  heavy 

64742-83-2  

Naphtha  (petroleum),  light  steam-cracked 

64742-85-4  

Residues  (petroleum),  hydrodesulfurized  vacuum 

64742-86-5  

Gas  oils  (petroleum),  hydrodesulfurized  heavy  vacuum 

. 

64742-87-6  

Gas  oils  (petroleum),  hydrodesulfurized  light  vacuum 

64742-88-7 

Solvent  naphtha  petroleum),  medium  aliph. 

64742-69-8  

Solvent  naphtha  petroleum),  light  aliph. 

64742-90-1  

Residues  (petroleum),  steam-cracked 

64742-91-2  

Distillates  (petroleum),  steam-cracked 

64742-92-3  

Petroleum  resins,  oxidized 

64742-93-4  

Asphalt,  oxidized 

64742-94-5  

Solvent  naphtha  (petroleum),  heavy  arom. 

64742-95-6  

Solvent  najshtha  (petroleum),  light  arom.                                     .                        « 

64742-96-7  

Solvent  naphtha  (petroleum),  heavy  aliph.                     ' 

64742-97-8  

Distillates  (petroleum),  oxidized  heavy 

64742-98-9  

Distillates  (petroleum),  oxidized  light 

64742-99-0  

Residual  oils  (petroleum),  oxidized 

64743-00-6  

Hydrocarbon  waxes  (petroleum),  oxidized 

64743-01-7  

Petrolatum  (petroleum),  oxidized 

64743-02-8  

Alkenes,  C>10  .alpha.- 

64743-03-9  

Phenols  (petroleum) 

64743-04-0  

Coke  (petroleum),  recovery 

64743-05-1  

Coke  (petroleum),  calcined 

64743-06-2  

Extracts  (petroleum),  gas  oil  solvent 

64743-07-3  

Sludges  (petroleum),  chemically  neutralized 

64754-89-8  

Naphthenic  acids  (petroleum),  crude 

64771-71-7  

Paraffins  (petroleum),  normal  C>10 

64771-72-8  

Paraffins  (petroleum' ,  normal  C5-20 

■ 

67674-12-8  

Residual  oils  (petroleum),  oxidized,  compounds  with  triethanolamine 

67674-13-9  

Petrolatum  (petroleum),  oxidized,  partially  deacidified 
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67674-15-1  

67674-16-2  

67674-17-3  

67674-18-4  

67891-7&-6  

67891-80-9  

67891-82-1  

67891-83-2  

67891-85-4  

68131-05-5  

68131^9-7 

68131-75-9 : 

68153-22-0  

68187-57-5  

68187-58-6  

68187-60-0  

68307-98-2  

68307-99-3  

68308-00-9  

68308-01-0  

68308-02-1  

68308-03-2  

68308-04-3  

68308-05-^  

68308-06-5  

68308-07-6  

68308-O8-7  

68308-097-8 \. 

68308-10-1  

68308-11-2  

68308-12-3  

68308-27-0  

68333-22-2  

68333-23-3  

68333-24-^  

68333-25-5  

68333-26-6  

6833a-27-7  

68333-28-8  

68333-29-9  

68333-30-2  

68333-81-3  

68333-88-0  

68334-30-5  

68409-99-4 

68410-00-4  

68410-05-9 

68410-12-8  

68410-71-9  

68410-96-8  

68410-97-9  

68410-98-0  

68411-00-7  

68425-29-6  

68425-33-2  

68425-34-3  

68425-35-4  

68425-39-8  

68441-09-8  

68459-78-9  

68475-57-0  

68475-58-J  ......... 

68475-59-2  

68475-60-5  

68475-61-6  

68475-70-7  

68475-79-6  

68475-60-9 

68476-26-6  

68476-28-8  


Product 


Petrolatum  (petroleum),  oxidized,  Me  ester 

Hydrocarbon  waxes  (petroleum),  oxidized,  partially  deacidified 

Distillates  (petroleum),  oxidized  light,  compounds  with  triethanolamine 

Distillates  (petroleum),  oxidized  light,  Bu  esters 

Distillates  (petroleum),  heavy  arom. 

Distillates  (petroleum),  light  arom. 

Hydrocarbon  waxes  (petroleum),  oxidized,  compounds  with  ethanolamine 

Hydrocarbon  waxes  (petroleum),  oxidized,  compounds  with  isopropanolamine 

Hydrocarbon  waxes  (petroleum),  oxidized,  compounds  with  triisopropanolamine 

Hydrocarbon  oils,  process  blends 

Aromatic  hydrocarbons,  C6-10,  acid-treated,  neutralized 

Gases  (petroleum),  C3-4 

Paraffin  waxes  and  Hydrocarbon  waxes,  oxidized 

Pitch,  coal  tar-petroleum 

Pitch,  petroleum,  arom. 

Hydrocarbons,  C4,  ethane-propane-cracked 


),  catalytic  cracked  distillate  and  catalytic  cracked  naphtha  fractionation  absorber 

),  catalytic  polymn.  naphtha  fractionation  stabilizer 

),  catalytic  reformed  naphtha  fractionation  stabilizer,  hydrogen  sulfide-free 

),  cracked  distillate  hydrotreater  stripper 

),  distn.,  hydrogen  sulfide-free 

),  gas  oil  catalytic  cracking  absorber 

),  gas  recovery  plant 

),  gas  recovery  plant  deethanizer 

),  hydrodesulfurized  distillate  and  hydrodesulfurized  naphtha  fractionator,  acid-free 

),  hydrodesulfurized  vacuum  gas  oil  stripper,  hydrogen  sulfide-free 

),  isomerized  naphtha  fractionation  stabilizer 

),  light  straight-run  naphtha  stabilizer,  hydrogen  sulfide-free  » 

),  straight-run  distillate  hydrodesulfurizer,  hydrogen  sulfide-free 

),  propane-propylene  alkylation  feed  prep  deethanizer 

),  vacuum  gas  oil  hydrodesulfurizer,  hydrogen  sulfide-free 


Tail  gas  (petroleum 

Tail  gas  (petroleum 

Tail  gas  (petroleum 

Tail  gas  (petroleum 

Tail  gas  (petroleum 

Tail  gas  (petroleum 

Tail  gas  (petroleum 

Tail  gas  (petroleum 

Tail  gas  (petroleum 

Tail  gas  (petroleum 

Tail  gas  (petroleum 

Tail  gas  (petroleum 

Tail  gas  (petroleum 

Tail  gas  (petroleum 

Tail  gas  (petroleum 

Fuel  gases,  refinery 

Residues  (petroleum),  atmospheric 

Naphtha  (petroleum),  heavy  coker 

Hydrocarbon  waxes  (petroleum),  oxidized,  compds.  with  triethanolamine 

Distillates  (petroleum),  hydrodesulfurized  light  catalytic  cracked 

Qarified  oils  (petroleum),  hydrodesulfurized  catalytic  cracked 

Distillates  (petroleum),  hydrodesulfurized  intermediate  catalytic  cracked 

Distillates  (petroleum),  hydrodesulfurized  heavy  catalytic  cracked 

Residues  (petroleum),  light  naphtha  solvent  extracts 

Distillates  (petroleum),  oxidized  heavy  thermal  cracked 

Alkanes,  C4-12 

Aromatic  hydrocarbons,  C9-17 

Fuels,  diesel 

Gases  (petroleum),  catalytic  cracked  overheads 

Distillates  (petroleum),  crude  oil 

Distillates  (petroleum),  straight-run  light 

Distillates  (petroleum),  steam-cracked,  C5-10  fraction,  high-temp,  stripping 

cracked  petroleum  naphtha  C5  fraction  polymers 
Raffinates  (petroleum),  catalytic  refomner  ethylene  glycol-water  countercurrent  exts. 
Distillates  (petroleum),  hydrotreated  middle,  intermediate  boiling 
Distillates  (petroleum),  light  distillate  hydrotreating  process,  low-boiling 
Distillates  (petroleum),  hydrotreated  heavy  naphtha,  deisohexanizer  overtieads 
Alkenes,  C>8 

Distillates  (petroleum),  naphtha-raffinate  pyrolyzate-derived,  gasoline-blending 
Petrolatum  (petroleum),  oxidized,  barium  salt 
Petrolatum  (petroleum),  oxidized,  calcium  salt 
Raffinates  (petroleum),  reformer,  Lurgi  unit-sepd. 
Alkenes,  C>10  .alpha.-,  oxidized 

Hydrocarbon  waxes  (petroleum),  clay-treated  microcryst.,  contg.  polyethylene,  oxidized 
Alkenes,  CI  8-24  .alpha.-,  dimers 
Alkanes,  C1-2 
Alkanes,  C2-3 
Alkanes,  C3-4 
Alkanes,  C4-5 

Alkenes,  C5,  naphtha-raffinate  pyrolyzate-derived 
Aromatic  hydrocarbons.  C6-8,  naphtha-raffinate  pyrolyzate-derived 
Distillates  (petroleum),  catalytic  reformed  depentanizer 
Distillates  (petroleum),  light  steam-cracked  naphtha 
Fuel  gases  -^ 

Fuel  gases,  C6-8  catalytic  refomner  , 


products  with  light  steam- 
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CAS  No. 


Product 


68476-29-9 

68476-30-2 

68476-31-3 

68476-32-4 

68476-3^-5 

68476-34-6 

68476-39-1 

68476-40^ 

68476-42-6 

68476-43-7 

68476-44-8 

68476-45-9 

68476-46-0 

68476-47-1 

68476-49-3 

68476-50-6 

68476-52-8 

68476-53-9 

68476-54-0 

68476-55-1 

68476-56-2 

68476-77-7 

68476-81-3 

68476-84-6 

68476-85-7 

68476-86-8 

68477-25-8 

68477-26-9 

68477-29-2 

68477-30-5 

68477-31-6 

68477-33-8 

68477-34-9 

68477-3&-0 

68477-36-1 

68477-38-3 

68477-39^ 

68477-40-7 

68477-41-8 

68477-42-9 

68477-44-1 

68477-47-4 

68477-48-5 

68477-53-2 

68477-54-3 

68477-55-4 

68477-58-7 
68477-59-8 
68477-60-1 
68477-61-2 
68477-62-3 
68477-63-4 
68477-64-5 
68477-65-6 
68477-66-7 
68477-67-8 
68477-68-9 
68477-69-0 
68477-70-3 
68477-71-4 
68477-72-5 
68477-73-6 
68477-74-7 
68477-75-8 
68477-76-9 
68477-77-0 
68477-79-2 
68477-80-5 
68477-81-6 
68477-82-7 


Fuel  gases,  crude  oil  distillates 

Fuel  oil,  no.  2  '  .  . 

Fuel  oil,  no.  4 

Fuel  oil,  residues-straight-run  gas  oils,  high-sulfur 

Fuel  oil,  residual 

Fuels,  diesel,  no.  2 

Hydrocarbons,  aliph.-arom.-C4-5-olefinic  ,     ^ 

Hydrocarbons,  C34  *  , 

Hydrocarbons,  C4-5 

Hydrocarbons,  C4-6,  C5-rich 

Hydrocarbons,  C>3 

Hydrocart)ons,  C5-10  arom.  cone,  ethylene-msinuf. -by-product  '  •       ' 

Hydrocarbons,  C3-1 1 ,  catalytic  cracker  distillates 

Hydrocarbons,  C2-6,  C6-8  catalytic  refonner 

Hydrocarbons,  C24,  C3-rich 

Hydrocarbons,  C>5,  C5-6-rich 

Hydrocarbons,  C4,  ethylene-manuf.-by-product 

Hydrocarbons,  C>20,  petroleum  wastes 

Hydrocarbons,  C3-5,  polymn.  unit  feed 

Hydrocartx>ns,  C5-rich 

Hydrocarbons,  cydic  C5  and  C6 

Lubricating  oils,  refined  used 

Paraffin  waxes  and  Hydrocart>on  waxes,  oxidized,  calcium  salts 

Petroleum  products,  gases,  inorg.  i  • 

Petroleum  gases,  liquefied 

Petroleum  gases,  liquefied,  sweetened 

Waste  gases,  vent  gas,  CI -6 

Wastes,  petroleum 

Distillates  (petroleum),  catalytic  refonner  fractionator  residue,  high-boiling 

Distillates  (petroleum),  catalytic  refonner  fractionator  residue,  intemnediate-boiling 

Distillates  (petroleum),  catalytic  reformer  fractionator  residue,  low-boiling 

Gases  (petroleum),  C34,  isobutane-rich 

Distillates  (petroleum),  C3-5,  2-methyl-2-butene-rich 

Distillates  (petroleum),  C3-6,  piperylene-rich 

Distillates  (petroleum),  cracked  steam-cracked,  C5-18  fraction 

Distillates  (petroleum),  cracked  steam-cracked  petroleum  distillates 

Distillates  (petroleum),  cracked  stripped  steam-cracked  petroleum  distillates,  C8-10  fraction    ' 

Distillates  (petroleum),  cracked  stripped  steam-cracked  petroleum  distillates,  C10-12  fraction 

Gases  (petroleum),  extractive,  C3-5,  butadiene-butene-rich 

Geises  (petroleum),  extractive,  C3-5,  butene-isobutylene-rich 

Distillates  (petroleum),  heavy  naphthenic,  mixed  with  steam-cracked  petroleum  distillates  C5-12  fraction 

Distillates  (petroleum),  mixed  heavy  olefin  vacuum,  heart-cut  '       . 

Distillates  (petroleum),  mixed  heavy  olefin  vacuum,  low-boiling 

Distillates  (petroleumi,  steam-cracked,  C5-12  fraction 

Distillates  (petroleum),  steam-cracked,  C8-12  fraction 

Distillates  (petroleum),  steam-cracked,  C5-10  fraction,  mixed  with  light  steam-cracked  petroleum  naphtha 

C5  fraction 
Distillates  (petroleum),  steam-cracked  petroleum  distillates,  C5-18  fraction 
Distillates  (petroleum),  steam-cracked  petroleum  distillates  cyclopentadiene  cone. 
Extracts  (petroleum),  cold-acid 

Extracts  (petroleum),  cold-acid,  C4-6  '-' 

Extracts  (petroleum),  cold-acid,  C3-5,  butene-rich 
Extracts  (petroleum),  reformer  recycle 

Gases  (petroleum),  acetylene  manuf.  off  •  • 

Gases  (petroleum),  amine  system  feed 

Gases  (petroleum),  benzene  unit  hydrodesulfurizer  off  ' 

Gases  (petroleum^  benzene  unit  recycle,  hydrogen-rich 
Gases  (petroleum),  blend  oil,  hydrogen-nitrogen-rich 
Gases  (petroleum),  butane  splitter  overheads 
Gases  (petroleum),  C2-3 

Gases  (petroleum),  catalytic-cracked  gas  oil  depropanizer  bottoms,  C4-rich  acid-free 
Gases  (petroleum),  catalytic-cracked  naphtha  debutanizer  bottoms,  C3-5-rich 
Gases  (petroleum),  catalytic  cracked  naphtha  depropanizer  overtiead,  C3-rich  acid-free 
Gases  (petroleum),  catalytic  cracker 
Gases  (petroleum),  catalytic  cracker,  C1-5-rich 

Gases  (petroleum),  catalytic  polymd.  naphtha  stabilizer  overhead,  C2-4-rich 
Gases  (petroleum),  catalytic  reformed  naphtha  stripper  overheads 

Gases,  (petroleum),  catalytic  reformer,  C1-4-rich  * 

Gases  (petroleum),  C6-8  catalytic  refomner  recycle 
Gases  (petroleum),  C6-8  catalytic  reformer 
Gases  (petroleum),  C6-8  catalytic  reformer  recycle,  hydrogen-rich 
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68477-83-8  . 
68477-84-9  . 
68477-85-0  . 
68477-86-1  . 
68477-87-2  . 
68477-88-3  . 
68477-89-4  . 
68477-90-7  . 
68477-91-8  . 
68477-92-9  . 
68477-93-0  , 
68477-94-1  . 
68477-95-2  . 
68477-96-3  , 
68477-97^  . 
68478-00-2  , 
68478-01-3  , 
68478-02-4 
68478-03-5 
68478-04-6 
68478-05-7 
68478-08-0 
68478-10-4 
68478-12-6 
68478-13-7 
68478-15-9 
68478-16-0 
68478-17-1 
68478-18-2 
68478-19-3 
68478-20-6 

68478-22-8 

68478-24-0 

68478-25-1 

68478-26-2 

68478-27-3 

68478-28-^ 

68478-29-5 

68478-30-8 

68478-32-0 

68478-33-1 

68478-34-2 

68512-61-8 

68512-62-9 

685^-78-7 

685t2-91-4 

685 -(3-02-0 

68513-11-1 

68513-12-2 

68513-13-3 

68513-14-4 

68513-15-5 

68513-16-6 

68513-17-7 

68513-18-8 

68513-19-9 

68513-62-2 

68513-63-3 

68513-65-5 

68513-66-6 

68513-67-7 

68513-68-8 

68513-69-9 

68513-74-6 

6851 4-1 5-« 

68514-29-4 

68514-31-8 

68514-32-9 

68514-33-0 

68514-34-1 


Product 


Gases  (petroleum),  C3-5  olefinic-paraffinic  alkyiation  feed 

Gases  (petroleum),  C2-retum  stream 

Gases  (petroleum),  C4-rich 

Gases  (petroleum),  deethanizer  overtiea(Js  *     ■ 

Gases  (petroleum),  deisobutanizer  tower  overheads 

Gases  (petroleum),  deethanizer  overheads,  C3-rich 

Distillates  (petroleum),  depentanizer  overheads 

Gases  (petroleum),  depropanizer  dry,  propene-rich 

Gases  (petroleum),  depropanizer  overheads 

Gases  (petroleum),  dry  sour,  gas-Concn.-unit-off 

Gases  (petroleum),  gas  concn.  reabsorber  distn. 

Gases  (petroleum),  gas  recovery  plant  depropanizer  overheads 

Gases  (petroleum),  Girt>atol  unit  feed 

Gases  (petroleum),  hydrogen  absorber  off 

Gases  (petroleum),  hydrogen-rich 

Gases  (petroleum),  recycle,  hydrogen-rich 

Gases  (petroleum),  reformer  make-up,  hydrogen-rich 

Gases  (petroleum),  reforming  hydrotreater 

Gases  (petroleum),  reforming  hydrotreater,  hydrogen-methane-rich 

Gases  (petroleum),  reforming  hydrotreater  make-up,  hydrogen-rich 

Gases  (petroleum),  thermal  cracking  distn. 

Naphtha  (petroleum),  light  steam-cracked,  C5-fraction,  oligomer  cone. 

Naphtha  (petroleum),  light  steam-cracked,  debenzenized,  C8-16-cycloalkadiene  cone. 

Residues  (petroleum),  butane  splitter  bottoms 

Residues  (petroleum),  catalytic  reformer  fractionator  residue  distn. 

Residues  (petroleum),  C6-8  catalytic  reformer  » 

Residual  oils  (petroleum),  deisobutanizer  tower 

Residues  (petroleum),  heavy  coker  gas  oil  and  vacuum  gas  oil 

Residues  (petroleum),  heavy  olefin  vacuum 

Residual  oils  (petroleum),  propene  purifn.  splitter 

Residues  (petroleum),  steam-cracked  petroleum  distillates  cyclopentadiene  cone,  C4-cyclopentadiene- 

free 
Tail  gas  (petroleum),  catalytic  cracked  naphtha  stabilization  absoriser 

Tail  gas  (petroleum),  catalytic  cracker,  catalytic  reformer  and  hydrodesulfurizer  combined  fractionater 
Tail  gas  (petroleum),  catalytic  cracker  refractionation  absorijer 
Tail  gas  (petroleum),  catalytic  refomried  naphtha  fractionation  stabilizer 
Tail  gas  (petroleum),  catalytic  reformed  naphtha  separator 
Tail  gas  (petroleum),  catalytic  reformed  naphtha  stabilizer 
Tail  gas  (petroleum),  cracked  distillate  hydrotreater  separator 
Tail  gas  (petroleum),  hydrodesulfurized  straight-run  naphtha  separator 
Tail  gas  (petroleum),  saturate  gas  plant  mixed  stream,  C4-rich 
Tail  gas  (petroleum),  saturate  gas  recovery  plant,  CI -2-rich 
Tail  gas  (petroleum),  vacuum  residues  themial  cracker 
Residues  (petroleum),  heavy  coker  and  light  vacuum 
Residues  (petroleum),  light  vacuum 
Solvent  naphtha  (petroleum),  light  arom.,  hydrotreated 
Hydrocarbons,  C3-4-rich,  petroleum  distillates 

Naphtha  (petroleum),  full-range  coker  ■    : 

Fuel  gases,  hydrotreater  fractionation,  scrubbed  ' 

Fuel  gases,  saturate  gas  unit  fractionater-absorber  overtieads 
Fuel  gases,  thermal  cracked  catalytic  cracking  residue 
Gases  (petroleum),  catalytic  refonned  straight-run  naphtha  stabilizer  overheads 
Gases  (petroleum),  full-range  straight-run  naphtha  dehexanizer  off 
Gases  petroleum),  hydrocracking  depropanizer  off,  hydrocartx)n-rich 
Gases  (petroleum),  light  straight-run  naphtha  stabilizer  off 
Gases  (petroleum),  reformer  effluent  high-pressure  flash  drum  off 
Gases  (petroleum),  refomner  effluent  low-pressure  flash  drum  off 
Disulfides,  C5-12-alkyl 

Distillates  (petroleum),  catalytic  reformed  straight-run  naphtha  overheads 
Butane,  branched  and  linear 
Residues  (petroleum),  alkyiation  splitter,  C4-rich 
Residues  (petroleum),  cyclooctadiene  bottoms 
Residues  (petroleum),  deethanizer  tower 
Residues  (petroleum),  steam-cracked  light 
Waste  gases,  ethylene  oxide  absortaer-reactor 
Gasoline,  vapor-recovery  '  » 

Hydrocarbons,  amylene  feed  debutanizer  overheads  nonextractable  raffinates 
Hydrocarbons,  CI -4 
Hydrocartjons,  CIO  and  CI 2,  olefin-rich 
Hydrocarbons,  CI  2  and  CI  4,  defin-rich 
Hydrocarbons,  C9-14,  ethylene-manuf. -by-product 
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CAS  Numbers  of  Partially  Exempt  Chemical  Substances  Termed  "Petroleum  Process  Streams"  for 

Purposes  of  Inventory  Update  Reporting — Continued 


CAS  No. 


Product 


68514-35-2 
68514-38-5 
68514-36-3 
68514-37-4 
68514-79-4 
68515-25-3 
.68515-26-4 
68515-27-5 
68515-28-6 
68515-2S-7 
68515-30-0 
68515-32-2 
68515-33-3 
68515-34-4 
68515-35-5 
68515-36-6 
68516-20-1 
68526-52-3 
68526-53-4 
68526-54-5 
68526-55-6 
68526-56-7 
68526-57-8 
68526-58-9 
68526-77-2 
68526-99-8 
68527-00-4 
68527-11-7 
68527-13-9 
68527-14-0 
68527-15-1 
68527-16-2 
68527-18-4 
68527-19-5 
68527-21-9 
68527-22-0 
68527-23-1 
68527-26^ 
68527-27-5 
68553-00-4 
68553-14-0 
68602-79-9 
68602-81-3 
68602-82-4 
68602-83-5 
68602-84-6 
68602-96-0 
68602-97-1 
68602-98-2 
68602-99-3 
68603-00-9 
68603-01-0 
68603-02-1 
68603-03-2 
68603-08-7 
68603-09-8 
68603-10-1 
68603-11-2 
68603-12-3 
68603-13-4 
68603-14-5 
68603-31-6 
68603-32-7 
68606-09-7 
68606-10-0 
68606-11-1 
68606-24-6 
68606-25-7 
68606-26-8 
68606-27-9 
68606-28-0 


Hydrocarbons,  CI 4-30,  ©lefin-rich 

Hydrocarbons,  C4-10-unsatd. 

Hydrocarbons,  CI -4,  sweetened 

Hydrocarbons,  C4-5-unsatd. 

Petroleum  products,  hydrofiner-powerformer  reformates 

Benzene,  C1-9-alkyl  derivs. 

Benzene,  di-C  12-1 4-alkyl  derivs. 

Benzene,  di-CI  0-1 4-alkyl  derivs.,  fractionation  overtieads,  heavy  ends 

Benzene,  di-CI  0-1 4-alkyl  derivs.,  fractionation  overtieads,  light  ends 

Benzene,  di-C  10-1 4-alkyl  derivs.,  fractionation  overheads,  middle  cut 

Benzene,  mono-C20-48-alkyl  derivs. 

Benzene,  mono-CI  2-1 4-alkyl  derivs.,  fractionation  bottoms 

Benzene,  mono-C10-12-alkyl  derivs.,  fractionation  bottoms,  heavy  ends 

Benzene,  mono-CI 2-1 4-alkyl  derivs.,  fractionation  bottoms,  heavy  erwJs 

Benzene,  mono-CI 0-1 2-alkyl  derivs.,  fractionation  bottoms,  light  ends 

Benzene,  mono-CI 2-1 4-alkyl  derivs.,  fractionation  bottoms,  light  ends 

Naphtha  (petroleum),  steam-cracked  middle  arom. 

Alkenes,  C6 

Alkenes,  C6-8,  C7-rich 

Alkenes,  C7-9,  C8-rich- 

Alkenes,  C8-10,  C9-rich 

Alkenes,  C9-11,  CI  0-rich 

Alkenes,  C1 0-1 2,  C1 1 -rich 

Alkenes,  C11-13,  C12-rich 

Aromatic  hydrocarbons,  ethane  cracking  scrut>ber  effluent  and  flare  drum 

Alkenes,  C6-9  .alpha.- 

Alkenes,  C8-9  .alpha.- 

Alkenes,  C5  ,  '\ 

Gases  (petroleum),  acid,  ethanolamine  scrubber  ^ 

Gases  (petroleum j,  methane-rich  off  -^s^ 

Gases  (petroleum),  oil  refinery  gas  distn.  off  ^^ 

HydrocartDons,  CI -3  ^. 

Gas  oils  (petroleum),  steam-cracked 

Hydrocarbons,  CI -4,  debutanizer  fraction 

Naphtha  (petroleum^,  clay-treated  full-range  straight-njn 

Naphtha  fpetroleum),  clay-treated  light  straight-run 

Naphtha  (petroleum),  light  steam-cracked  arom. 

Naphtha  (petroleum),  light  steam-cracked,  debenzenized 

Naphtha  (petroleum),  full-range  alkylate,  butane-contg. 

Fuel  oil,  no.  6 

Hydrocarbons,  C8-1 1 

Distillates  (petroleum),  benzene  unit  hydrotreater  dipentanizer  overheads 

Distillates,  hydrocartDon  resin  prodn.  higher  boiling  , 

Gases  (petroleum),  benzene  unit  hydrotreater  depentenizer  overheads 

Gases  (petroleum),  CI -5,  wet 

Gases  (petroleum),  secondary  absorber  off,  fluidized  catalytic  cracker  overtieads  fractionater 

Distillates  (petroleum),  oxidized  light,  strong  acid  components,  compds.  with  diethanolamine 

Distillates  (petroleum),  oxidized  light,  strong  acid  components,  sodium  salts 

Distillates  (petroleumi,  oxidized  light,  strong  acid  components 

Distillates  (petroleum),  oxidized  light,  strong  acid-free 

Distillates  (petroleum),  thermal  cracked  naphtha  and  gas  oil 

Distillates  (petroleum),  thermal  cracked  naphtha  and  gas  oil,  C5-dimer-contg. 

Distillates  (petroleum),  thermal  cracked  naphtha  and  gas  oil,  dimerized 

Distillates  (petroleum),  thermal  cracked  naphtha  and  gas  oil,  extractive 

Naphtha  (petroleum),  arom.-contg. 

Hydrocarbon  waxes  (petroleum),  oxidized,  calcium  salts 

Hydrocarbon  waxes  (petroleum),  oxidized,  Me  esters,  barium  salts 

Hydrocartjon  waxes  (petroleum),  oxidized,  Me  esters,  calcium  salts 

Hydrocarbon  waxes  (petroleum),  oxidized,  Me  esters,  sodium  salts 

Petrolatum  (petroleum),  oxidized,  ester  with  sorbitol 

Residual  oils  (petroleum),  oxidized,  calcium  salts 

Alkenes,  CIO,  tert-amylene  concentrator  by-product 

Alkenes,  CI  5-20  .alpha.-,  isomerized 

Fuel  gases,  expander  off 

Gasoline,  pyrolysis,  debutanizer  bottoms 

Gasoline,  straight-run,  topping-plant 

Hydrocarbons,  C4,  butene  concentrator  by-product 

Hydrocarbons,  C2-4 

Hydrocarbons,  C3 

Gases  (petroleum),  alkylation  feed  '    • 

Hydrocarbons,  C5  and  ClO-aliph.  and  C6-8-arom.  « 


\ 
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CAS  Numbers  of  Partially  Exempt  Chemical  Substances  Termed  "Petroleum  Process  Streams"  for 

Purposes  of  Inventory  Update  Reporting — Continued 


CAS  No. 


Product 


68606-31-5  . 

68606-34-8  . 

68606-36-0  . 

68607-11-4. 

68607-30-7  . 

68608-56-0  . 

68647-60-9  . 

68647-61-0  . 

68647-62-1  . 

68650-36-2  . 

68650-37-3  . 

68782-97-8  . 

68782-98-9  . 

68782-99-0  . 

68783-00-6  . 

68783-01-7  . 

6878^-02-8  . 

68783-04-0  . 

68783-05-1  . 

68783^)6-2  . 

68783-07-3  . 

68783-08-^  . 

68783-09-5  . 

68783-12-0  . 

68783-13-1  . 

68783-15-3  . 

68783-61-9  . 

68783-€2-0  . 

68783-64-2  . 

68783-65-3  . 

68783-66-4 

68814-47-1 

68814-67-5 

68814-89-1 

68814-87-9 

68814-90-4 

68814-91-5 

68855-57-2 

68855-58-3 

68855-59-4 

68855-60-7 

68911-58-0 

68911-59-1 

68915-96-8 
68915-97-9 
68918-69-4 
68918-73-0 
68918-93-4 
68918-98-9 
68918-99-0 
68919-00-6 
68919-01-7 
68919-02-8 
68919-03-9 
68919-04-0 
68919-05-1 
68919-06-2 
68919-07-3 
68919-08-4 
68919-09-5 
68919-10-8 
68919-11-9 
68919-12-0 
68919-15-3 
68919-17-5 
68919-19-7 
68919-20-0 
68919-37-9 
68920-06-9 
68920-07-0 
68920-64-9 


Hydrocarbons,  C3-5,  butadiene  purifn.  by-product 

Gases  (petroleum),  depropanizer  bottoms  fractionation  off 

Hydrocarbons,  C5-unsatd.  rich,  isoprene  purifn.  by-product 

Petroleum  products,  refinery  gases 

Residues  (petroleum),  topping  plant,  low-sulfur 

Waste  gases,  from  cartwn  black  manuf. 

Hydrocarbons,  C>4 

Hydrocarbons,  C4-5,  tert-amylene  concentrator  by-product 

Hydrocarbons,  C4-5,  butene  concentrator  by-product,  sour 

Aromatic  hydrocarbons,  C8,  o-xylene-lean 

Paraffin  waxes  (petroleum),  oxidized,  sodium  salts 

Distillates  (petroleum),  hydrofined  lubricating-oil 

Extracts  (petroleum),  clarified  oil  solvent,  condensed-ring-arom.-contg. 

Extracts  (petroleum),  heavy  clarified  oil  solvent,  condensed-ring-arom.-contg. 

heavy  naphthenic  distillate  solvent,  arom.  cone. 

heavy  naphthenic  distillate  solvent,  paraffinic  cone. 

intermediate  clarified  oil  solvent,  condensed-ring-arom.-contg. 

solvent-refined  heavy  paraffinic  distillate  solvent 
petroleum),  ammonia-hydrogen  sulfide,  water-satd. 
petroleum),  hydrocracking  low-pressure  separator 


Extracts  (petroleum 
Extracts  (petroleum 
Extracts  (petroleum 
Extracts  (petroleum), 
Gases 
Gases 


Gases  (petroleum),  refinery  blend 

Gas  oils  (petroleum),  heavy  atmospheric 

Naphtha  (petroleum^,  catalytic  cracked  light  distd. 

Naphtha  (petroleum),  unsweetened 

Residues  (petroleum),  coker  scrubber,  condensed-ring-arom.-contg. 

Alkenes,  C6-7  .alpha.- 

Fuel  gases,  refinery,  sweetened 

Fuel  gases,  refinery,  unsweetened 

Gases  (petroleum),  catalytic  cracking 

Gases  (petroleum),  C24,  sweetened 

Naphtha  (petroleum),  light,  sweetened 

Waste  gases,  refinery  vent 

Gases  (petroleum),  refinery 

Extracts  (petroleum),  heavy  paraffinic  distillates,  solvent-deasphalted 

Distillates  (petroleum),  full-range  straight-am  middle 

Gases  (petroleum),  platfomier  products  separator  off 

Alkenes,  C5-9  .alpha.- 

Alkenes,  C6-12  .alpha.- 

Alkenes,  CI  0-1 6  .alpha.- 

Alkenes,  C14-18  .alpha.- 

Alkenes,  CI  4-20  .alpha.- 

Gases  (petroleum),  hydrotreated  sour  kerosine  depentanizer  stabilizer  off 

Gases  (petroleum),  hydrotreated  sour  kerosine  flash  drum 

Distillates  (petroleum),  heavy  straight-mn 

Gas  oils  (petroleum),  straight-run,  high-boiling 

Petrolatum  (petroleum),  oxidized,  zinc  salt 

Residues  (petroleum),  clay-treating  filter  wash 

Paraffin  waxes  and  Hydrocariaon  waxes,  oxidized,  alkali  metal  salts 

Fuel  gases,  refinery,  hydrogen  sulfide-free 

Gases  (petroleum),  crude  oil  fractionafion  off 

Gases  (petroleum),  dehexanizer  off 

Gases  (petroleum),  disfillate  unifiner  desulfurization  stripper  off 

Gases  (petroleum),  fluidized  catalytic  cracker  fractionation  off 

Gases  (petroleum),  fluidized  catalytic  cracker  scrubbing  secondary  absortser  off 

Gases  (petroleum),  heavy  distillate  hydrotreater  desulfurization  stripper  off 

Gases  (petroleum),  light  straight  run  gasoline  fractionation  stabilizer  off 

Gases  (petroleum),  naphtha  unifiner  desulfurization  stripper  off 

Gases  (petroleum),  platfonmer  stabilizer  off,  light  ends  fractionation 

Gases  (petroleum),  preflash  tower  off,  crude  distn. 

Gases  (petroleum),  straight-run  naphtha  catalytic  reforming  off 

Gases  (petroleum),  straight-run  stabilizer  off 

Gases  (petroleum),  tar  stripper  off 

Gases  (petroleum),  unifiner  stripper  off 

Hydrocarbons,  C6-12,  benzene-recovery 

Hydrocariaons,  CI 2-20,  catalytic  alkylation  by-products 

Gases  (petroleum),  fluidized  catalytic  cracker  splitter  residues 

Gases  (petroleum),  fluidized  catalytic  cracker  splitter  overheads 

Naphtha  (petroleum),  full-range  reformed 

Hydrocarbons,  C7-9 

Hydrocarbons,  C<10-linear 

Disulfides,  di-C1-2-alkyl 


CAS  Numbers  of  Partially  Exempt  Chemical  Substances  Termed  "Petroleum  Process  Streams"  for 

Purposes  of  Inventory  Update  Reporting— Continued 


CAS  No. 


Product 


68921-07-3 
68921-09-5 
68921-08-^ 
68921-67-5 
68952-76-1 
68952-77-2 
68952-78-3 
68952-79-4 
68952-80-7 
68952-81-8 
68952-82-9 
68953-80-0 
68955-27-1 
68955-28-2 
68955-31-7 
68955-32-8 
68955-33-9 

68955-34-0 
68955-35-1 
68955-36-2 
68955-76-0 
68955-96-4 
68956-47-8 
68956-48-9 
68956-52-5 
68956-54-7 
68956-55-8 
68956-70-7 
68988-79-4 
68988-99-8 
68989-88-8 
68990-35-2 
68991^9-1 
68991-50-4 
68991-51-5 
68991-52-6 
69013-21-4 
69029-75-0 
69430-33-7 
70024-88-3 
70528-71-1 
70528-72-2 
70528-73-3 
70592-76-6 
70592-77-7 
70592-78-8 
70592-79-9 
7069a-00-4 
70693-06-0 
70913-85-8 
70913-86-9 
70955-08-7 
70955-09-8 
70955-10-1 
70955-17-8 
71243-66-8 
71302-82-4 
71329-37-8 
71808-30-5 
72230-71-8 
72623-83-7 
72623-84-8 

72623-85-9 
72623-86-0 
72623-87-1 
93762-80-2 


Distillates  (petroleum),  hydrotreated  light  catalytic  cracked  \ 

Distillates  (petroleum),  naphttia  unifiner  stripper  ~^ 

Distillates  (petroleum),  light  straight-run  gasoline  fractionation  stabilizer  overheads  \ 

Hydrocarbons,  ethylene-manuf.-by-product  distn.  residues  ?> 

Gases  (petroleum),  catalytic  cracked  naphtha  debutanizer  '  ''^ 

Tail  gas  (petroleum),  catalytic  cracked  distillate  and  naphtha  stabilizer 

Tail  gas  (petroleum),  catalytic  hydrodesulfurized  distillate  fractionation  stabilizer,  hydrogen  sulfide-free  ^  ■; 

Tail  gas  (petroleum),  catalytic  hydrodesulfurized  naphtha  separator 

Tail  gas  (petroleum),  straight-run  naphtha  hydrodesulfurizer 

Tail  gas  (petroleum),  thermal-cracked  distillate,  gas  oil  and  naphtha  absort>er 

Tail  gas  (petroleum),  themial  cracked  hydrocarbon  fractionation  stabilizer,  petroleum  coking 

Benzene,  mixed  with  toluene,  dealkylation  product 

Distillates  (petroleum),  petroleum  residues  vacuum 

Gases  (petroleum),  light  steam-cracked,  butadiene  cone. 

Gases  (petroleum),  butadiene  process,  inorg. 

Natural  gas,  substitute,  steam-reformed  desulfurized  naphtha 

Gases  (petroleum),  sponge  absorber  off,  fluidized  catalytic  cracker  and  gas  oil  desulfurizer  overtiead 

fractionation 
Gases  (petroleum),  straight-run  naphtha  catalytic  reformer  stabilizer  overhead 
Naphtha  (petroleum),  catalytic  reformed 
Residues  (petroleum),  steam-cracked,  resinous 
Aromatic  hydrocarbons,  C9-16,  biphenyl  deriv.-rich 
Disulfides,  dialkyi  and  di-Ph,  naphtha  sweetening 
Fuel  oil,  isoprene  reject  absorption 
Fuel  oil,  residual,  wastewater  skimmings 

Hydrocarbons,  C4-8  '       . 

Hydrocarbons,  C4-unsatd.  \ 

Hydrocarbons,  C5-unsatd. 

Petroleum  products,  C5-12,  reclaimed,  wastewater  treatment  ^ 

Benzene,  C10-12-alkyl  derivs.,  distn.  residues 

Phenols,  sodium  salts,  mixed  with  sulfur  compounds,  gasoline  alk.  scrubber  residues 
Gases  (petroleum),  crude  distn.  and  catalytic  cracking  / 

Distillates  (petroleum),  arom.,  hydrotreated,  dicyclopentadiene-rich 
Alkanes,  C10-13,  arom.-free  desulfurized 

Alkanes,  C14-17,  arom.-free  desulfurized  ^ 

Alkanes,  C10-13,  desulfurized  W 

Alkenes,  C10-16 
Fuel  oil,  pyrolysis 
Oils,  reclaimed 
Hydrocarbons,  C6-30 

Ethene,  thermal  cracking  products  .  ''      "" 

Distillates  (petroleum),  heavy  distillate  solvent  ext.  heart-cut 
Distillates  (petroleum),  heavy  distillate  solvent  ext.  vacuum  overtieads 
Residues  (petroleum),  heavy  distillate  solvent  ext.  vacuum 
Distillates  (petroleum),  intermediate  vacuum 
Distillates  (petroleum),  light  vacuum 
Distillates  (petroleum),  vacuum 
Residues  (petroleum),  atm.  tower,  light 
Hydrocarbon  waxes  (petroleum),  oxidized,  sodium  salts 
Aromatic  hydrocartjons,  C9-11 

Residues  (petroleum),  solvent-extd.  vacuum  distilled  atm.  residuum 
Alkanes,  CI  8-70 
Alkanes,  C4-6 
Alkenes,  CI  3-14  .alpha.- 
Alkenes,  CI  5-1 8  .alpha.- 
Aromatic  hydrocarbons,  CI  2-20 

Hydrocarbon  waxes  (petroleum),  day-treated,  microcryst.,  oxidized,  potassium  salts 
Hydrocartsons,  C5-8,  Houdry  butadiene  manuf.  by-product 
Residues  (petroleum),  catalytic  cracking  depropanizer,  C4-rich 
Tail  gas  (petroleum),  thermal  cracking  absort>er 

Distillates  (petroleum),  cracked  steam-cracked,  C5-17  fraction  ">. 

Lubricating  oils  (petroleum),  C>25,.  hydrotreated  bright  stock-based 
Lubricating  oils  (petroleum),  C15-30,  hydrotreated  neutral  oil-based,  contg.  solvent  deasphalted  residual 

oil 
Lubricating  oils  (petroleum),  C20-50,  hydrotreated  neutral  oil-based,  high-viscosity 
Lubricating  oils  (petroleum),  CI  5-30,  hydrotreated  neutral  oil-based 
Lubricating  oils  (petroleum),  C20-50,  hydrotreated  neutral  oil-based  * 
Alkenes,  C15-18 


> 


900 


Federal  Register /Vol.  68,  No.  4 /Tuesday,  January  7,  2003 /Rules  and  Regulations 


(2)  Specific  exempted  chemical 
substances — (i)  Exemption.  EPA  has 
determined  that,  at  this  time,  the 
information  in  §  710.52(c)(4)  associated 
with  the  chemicals  listed  in  paragraph 
(b)(2)(iv)  of  this  section  is  of  low  current 
interest. 

(ii)  Considerations.  In  making  its 
determination  of  whether  this  partial 
exemption  should  apply  to  a  particular 
chemical  substance,  EPA  will  consider 
the  totality  of  information  available  for 
the  chemical  substance  in  question, 
including  but  not  limited  to,  one  or 
more  of  the  following  considerations: 

(A)  Whether  the  chemical  qualifies  or 
has  qualified  in  past  lUR  collections  for 
the  reporting  of  the  information 
described  in  §  710.52(c)(4)  (i.e.,  at  least 
one  site  manufactures  300.000  pounds 
or  more  of  the  chemical). 

(B)  The  chemical  substance's 
chemical  and  physical  properties  or 
potential  for  persistence, 
bioaccumidation,  health  effects,  or 
environmental  effects  (considered 
independently  or  together). 

(C)  The  information  needs  of  EPA, 
other  federal  agencies,  tribes,  states,  and 
local  governments,  as  well  as  members 
of  the  public. 


(D)  The  availability  of  other 
complementary  risk  screening 
information. 

(E)  The  availability  of  comparable 
processing  and  use  information. 

(F)  Whether  the  potential  risks  of  the 
chemical  substance  are  adequately 
managed  by  EPA  or  another  agency  or 
authority. 

(iii)  Amendments.  EPA  may  amend 
the  chemical  list  in  paragraph  (b)(2)(iv) 
of  this  section  on  its  own  initiative  or 
in  response  to  a  request  from  the  public 
based  on  EPA's  determination  of 
whether  the  information  in 
§  710.52(c)(4)  is  of  low  interest. 

(A)  Any  person  may  request  that  EPA 
amend  the  chemical  list  in  paragraph 
(b)(2)(iv)  of  this  section.  Yoiu-  request 
must  be  in  writing  and  must  be 
submitted  to  the  address  provided  in 
§  710.59(d).  Requests  must  identify  the 
chemical  in  question,  as  well  as  its  CAS 
Number  or  odier  chemical  identification 
number  as  identified  in  §  710.52(c)(3)(i). 
Your  request  should  provide  sufficient 
information  for  EPA  to  determine 
whether  collection  of  the  information  in 
§  710.52(c)(4)  for  the  chemical  in 
question  is  of  low  interest.  In  preparing 
your  request,  please  refer  to  the 


considerations  outlined  in  paragraph 
(b)(2)(ii)  of  this  section.  If  a  request 
related  to  a  particular  chemical  is 
resubmitted,  any  subsequent  request 
must  clearly  identify  new  information 
contained  in  the  request.  EPA  may 
request  other  information  that  it 
believes  necessary  to  evaluate  the 
request.  EPA  will  issue  a  written 
response  to  each  request  within  120 
days  of  receipt  of  the  request,  and  will 
maintain  copies  of  these  responses  in  a 
public  docket  that  will  be  established 
for  each  Feporting  cycle. 

(B)  As  needed,  the  Agency  will 
initiate  rulemaking  to  make  revisions  to 
the  list  in  paragraph  (b)(2)(iv)  of  this 
section. 

(C)  To  assist  EPA  in  reaching  a 
decision  regarding  a  particular  request 
prior  to  a  given  reporting  year,  requests 
must  be  submitted  to  EPA  no  later  than 
12  months  prior  to  the  start  of  the 
reporting  year,  i.e.,  by  January  1,  2004, 
or  by  each  January  1  at  4-year  intervals 
thereafter. 

(iv)  List  of  chemical  substances.  EPA 
has  designated  the  following  chemical 
substances,  listed  by  CAS  Number,  as 
partially  exempt  fi-om  reporting  imder 
thelUR. 


CAS  Numbers  of  Partially  Exempt  Chemical  SuBSTAr4CES  Under  §71  0.46(b)(2) 


CAS  No 

50-70-4  

50-81-7  

50-99-7  

56-87-1  

57-50-1  

58-95-7  

59-02-9  

59-51-8  

69-65-6  

87-79-6  

123-94-4 

124-38-9  

137-08-6  

142-47-2  

150-30-1  

1317-65-3  ... 
1333-74-0  ... 
1592-23-0  ... 
7440-37-1  ... 
7440-44-0  ... 
7727-37-9  ... 
7782-42-5  ... 
7782^W-7  ... 
8001-21-6  ... 
8001-22-7  ... 
8001-2^-8  ... 
8001-26-1  ... 
8001-29-4  ... 
8001-30-7  ... 
8001-31-8  ... 
8001-78-3  ... 
8001-79-4  ... 
8002-03-7  .. 
8002-13-9  .. 
8002^W-5  .. 
8002-75-3  .. 


Chemical 


D-Glucitol 

L-Ascorbic  acid 

D-Glucose 

L-Lysine 

.alpha.-D-Glucopyranoside,  .beta.-D-fructofuranosyl 

2H-1-Benzopyran-6-ol,  3,4-dihydro-2,5,7,8-tetramethyl-2-[(4R,8R)-4,8,12-  trimethyltridecyl]-,  acetate,  (2R)- 

2H-1  -Benzopyran-6-ol,  3,4-dihydro-2,5.7.8-tetramethyl-2-((4R,8R)-4,8,1 2-  trimethyltridecyl]-,  (2R)- 

Methionine 

D-Mannitol 

L-Sort30se 

Octadecanoic  acid,  2,3-dihydroxypropyl  ester  ,. 

Carbon  dioxide 

.beta.-Alanine,  N-[(2R)-2,4-dihydroxy-3,3-dimethyl-1-oxobutyl]-,  calcium  alt  (2:1) 

L-Glutamic  acid,  monosodium  salt 

Phenylalanine  •  '  •  . 

Limestone 

Hydrogen 

Octadecanoic  acid,  calcium  salt 

Argon 

Carbon 

Nitrogen 

Graphite 

Oxygen  • 

Sunflower  oil 

Soyt)ean  oil  *-  •  . 

Safflower  oil 

Unseed  oil  ^ 

Cottonseed  oil 

Com  oil 

Coconut  oil  .       ' 

Castor  oil,  hydrogenated 

Castor  oil 

Peanut  oil 

Rape  oil 

Lecithins 

Palm  oil 


CAS  Numbers  of  Partially  Exempt  Chemical  Substances  Under  §71  0.46(b)(2) — Continued 


CAS  No. 


Chemical 


8006-54-0  

8016-28-2  

8016-70-4  

8021-99-6  

8029-43-4 

9004-53-9  

9005-25-8  

9050-36-6  

11103-57-4  .. 
16291-96-6  .. 
26836-47-5  .. 
61789-44-4  .. 
61789-97-7  .. 
61789-99-9  .. 
64147^0-6  .. 
64755-01-7  .. 
65996-63-6  .. 
65996-64-7  .. 
67701-01-3  .. 
68002-85-7  .. 
68131-37-3  .. 
68188-81-8  .. 
68308-54-3  .. 
68334-00-9  .. 
68334-28-1  .. 
68409t76-7  .. 
68424^5-3  .. 
68424-61-3  .. 
68425-17-2  .. 
68439-86-1  .. 
68442-69-3  .. 
68476-78-8  .. 
68514-27-2  .. 
68514-74-9  .. 
68525-87-1  .. 
68648-86-2  .. 
68648-87-3  .. 
68918-42-3  .. 
68952-94-3  .. 
68989-98-0  .. 
73138-67-7  .. 
129813-58-7 
129813-59-8 
129813-60-1 


Lanolin 

Lard,  oil 

Soybean  oil,  hydrogenated 

Charcoal,  bone 

Syrups,  hydrolyzed  starch 

Dextrin 

Starch 

Maltodextrin 

Vitamin  A 

Charcoal 

D-Glucitol,  monooctadecanoate 

Fatty  acids,  castor-oil 

Tallow 

Lard  -  * 

Castor  oil,  dehydrated 

Fatty  acids,  tallow,  calcium  salts 

Starch,  acid-hydrolyzed 

Starch,  enzyme-hydrolyzed 

Fatty  acids,  CI 2-1 8 

Fatty  acids,  CI  4-22  and  C16-22-unsatd. 

Syrups,  hydrolyzed  starch,  dehydrated 

Grease,  poultry 

Glycerides,  tallow  mono-,  di-  and  tri-,  hydrogenated 

Cottonseed  oil,  hydrogenated 

Fats  and  glyceridic  oils,  vegetable,  hydrogenated 

Bone  meal,  steamed 

Fatty  acids,  linseed-oil 

Glycerides,  CI 6-1 8  and  C18-unsatd.  mono-  and  di- 

Syrups,  hydrolyzed  starch,  hydrogenated 

Bone,  ash 

Benzene,  mono-C10-14-alkyl  derivs. 

Molasses 

Grease,  catch  basin 

Palm  oil,  hydrogenated 

Com  oil,  hydrogenated 

Benzene,  C14-16-alkyl  derivs. 

Benzene,  C10-16-alkyl  derivs. 

Soaps,  stocks,  soya 

Soaps,  stocks,  vegetable-oil 

Fats  and  glyceridic  oils,  vegetable,  residues 

Lard,  hydrogenated 

Benzene,  mono-C10-13-alkyl  derivs. 

Benzene,  mono-C12-14-alkyl  derivs. 

Benzene,  mono-C14-16-alkyl  derivs. 


(3)  Inorganic  chemical  substances. 
For  purposes  of  this  subpart,  an 
inorganic  chemical  substance  is  any 
chemical  substance  which  does  not 
contain  carbon  or  contains  carbon  only 
in  the  form  of  carbonate  [=C03],  cyano 
[-CN],  cyanato  [~OCN],  isocyano  [-NC], 
or  isocyanato  [-NCO]  groups  or  the 
chalcogen  analogues  of  such  groups. 
Diuring  the  2006  submission  period, 
manufacturers  are  excluded  only  from 
the  reporting  requirements  under 
§  710.52(c)(4)  for  inorganic  chemical 
substances.  Diiring  the  2006  submission 
period,  manufacturers  of  inorganic 
chemical  substances  are  not  excluded 
from  the  other  reporting  requirements 
under  this  part.  During  submission 
periods  following  the  2006  submission 
period,  manufacturers  of  inorganic 
chemical  substances  are  subject  to  all  of 


the  reporting  requirements  in  this 
subpart. 

§  71 0.48    Persons  who  must  report. 

Except  as  provided  in  §  §  710.49  and 
710.50,  the  following  persons  are 
subject  to  the  requirements  of  this 
subpart.  Persons  must  determine 
whether  they  must  report  under  this 
section  for  each  chemical  substance  that 
they  manufacture  (including  import)  at 
an  individual  site. 

(a)  Persons  subject  to  recurring 
reporting.  Any  person  who 
manufactured  (including  imported)  for 
commercial  purposes  25,000  lbs. 
(11,340  kg)  or  more  of  a  chemical 
substance  described  in  §  710.45  at  any 
single  site  owned  or  controlled  by  that 
person  at  any  time  during  calendar  year 
2005  or  during  the  calendar  year  at  4- 


year  intervals  thereafter  is  subject  to 
reporting. 

(b)  Special  provisions  for  importers. 
For  purposes  of  this  section,  the  site  for 
a  person  who  imports  a  chemical 
substance  described  in  §  710.45  is  the 
site  of  the  operating  unit  within  the 
person's  organization  which  is  directly 
responsible  for  importing  the  substance 
and  which  controls  the  import 
transaction.  The  import  site  may  in 
some  cases  be  the  organization's 
headquarters  in  the  United  States  (see 
also  §  710.55(b)). 

§  71 0.49    Persons  not  subject  to  this 
subpart. 

A  person  described  in  §  710.48  is  not 
subject  to  the  requirements  of  this 
subpart  if  that  person  qualifies  as  a    • 
smedl  manufacturer  as  that  term  is 
defined  in  §  704.3  of  this  chapter. 
Notwithstanding  this  exclusion,  a 
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person  who  qualifies  as  a  small 
manufacturer  is  subject  to  this  subpart 
with  respect  to  any  chemical  substance 
that  is  the  subject  of  a  rule  proposed  or 
promulgated  under  section  4,  5(b)(4).  or 
6  of  the  Act,  or  is  the  subject  of  an  order 
in  effect  under  section  5(e)  of  the  Act, 
or  is  the  subject  of  relief  that  has  been 
granted  under  a  civil  action  under 
section  5  or  7  of  the  Act. 

§  71 0.50    Activities  for  which  reporting  Is 
not  required. 

A  person  described  in  §  710.48  is  not 
subject  to  the  requirements  of  this 
subpart  with  respect  to  any  chemical 
substance  described  in  §  710.45  that  the 
person  solely  manufactured  or  imported 
under  the  following  circumstances: 

(a)  The  person  manufactured  or 
imported  the  chemical  substance 
described  in  §  710.45  solely  in  small 
quantities  for  research  and 
development. 

(b)  Tne  person  imported  the  chemical 
substance  described  in  §  710.45  as  part 
of  an  article. 

(c)  The  persoh  manufactured  the 
chemical  substance  described  in 

§  710.45  in  a  manner  described  in 
§  720.30(g)  or  (h)  of  this  chapter. 

§  71 0.52    Reporting  information  to  EPA. 

Any  person  who  must  report  under 
this  subpart,  as  described  in  §  710.48, 
must  submit  the  information  described 
in  this  section  for  each  chemical 
substance  described  in  §  710.45  that  the 
person  manufactured  (including 
imported)  for  commercial  purposes  in 
an  amount  of  25,000  lbs.  (11,340  kg)  or 
more  at  any  one  site  diuing  calendar 
year  2005  or  during  the  calendar  year  at 
4-year  intervals  thereafter.  (See 
§  710.48(b)  for  the  "site"  for  importers). 
A  separate  form  must  be  submitted  for 
each  chemical  substance  at  each  site  for 
which  the  submitter  is  required  to 
report.  A  submitter  of  information  under 
this  subpart  must  report  information  as 
described  in  paragraphs  (c)(1),  (c)(2), 
and  (c)(3)  of  this  section  to  the  extent 
that  such  information  is  known  to  or 
reasonably  ascertainable  by  that  person 
whereas  a  submitter  must  report 
information  as  described  in  paragraph 
(c)(4)  of  this  section  only  to  the  extent 
that  such  information  is  readily 
obtainable  by  that  person.  A  submitter 
under  this  subpart  must  report 
information  that  applies  to  the  calendar 
year  for  which  the  person  is  required  to 
report  (i.e.,  calendar  year  2005  and  the 
calendar  year  at  4-year  intervals 
thereafter). 

(a)  Reporting  in  writing.  Any  person 
who  chooses  to  report  information  to 
EPA  in  writing  must  do  so  by 
completing  the  reporting  form  available 


from  EPA  at  the  address  set  forth  in  to  EPA,  the  parent  company  name  and 

§  710.59.  The  form  must  include  all  Dun  and  Bradstreet  Number,  the  contact 

information  described  in  paragraph  (c)  person's  full  mailing  address,  the 

of  this  section.  Persons  reporting  in  contact  person's  telephone  number  and 

writing  must  submit  a  separate  form  for  the  contact  person's  e-mail  address, 

each  site  for  which  the  person  is  (ii)  The  name  and  full  street  address 

required  to  report.  of  each  site.  A  submitter  xmder  this 

(b)  Reporting  by  magnetic  media.  Any  subpart  must  include  the  appropriate 
person  who  chooses  to  report  Dun  and  Bradstreet  Number  for  each 
information  to  EPA  by  means  of  plant  site  reported,  and  the  coimty  or 
magnetic  media  must  submit  the  parish  (or  other  jurisdictional  indicator) 
information  described  in  paragraph  (c)  in  which  the  plant  site  is  located. 

of  this  section.  Magnetic  media  (3)  Specific  information  for  chemicals 
submitted  in  response  to  this  subpart  manufactured  in  amounts  of  25,000  lbs. 
must  meet  EPA  specifications,  as  or  more.  The  following  chemical- 
described  in  the  instruction  booklet  specific  information  must  be  reported 
available  from  EPA  at  the  address  set  for  each  reportable  chemical  substance 
forth  in  §  710.59.  manufactured  at  (including  imported 

(c)  Information  to  be  reported.  into)  each  site  in  amounts  of  25,000  lbs. 
Manufacturers  (including  importers)  of  (i  i  ^340  kg)  or  more  during  calendar  year 
a  reportable  chemical  substance  in  an  2005  or  during  the  calendar  year  at  4- 
amount  of  25,000  lbs.  (1 1 ,340  kg)  or  year  intervals  thereafter: 

more  at  a  site  during  a  reporting  year  (j)  The  specific  chemical  name  and 

must  report  the  information  described  CAS  Number  of  each  reportable 

in  paragraphs  (c)(1),  (c)(2),  and  (c)(3)  of  chemical  substance  at  each  site.  A 

this  section.  Manufacturers  (including  submitter  under  this  subpart  may  use  an 

importers)  of  a  reportable  chemical  EPA-designated  Accession  Number  for 

substance  in  an  amount  of  300,000  lbs.  confidential  substances,  or  a 

(136,077  kg)  or  more  at  a  site  during  a  premanufacture  notice  (PMN)  case 

reporting  year  must  report  the  number  (see  §  720.65  of  this  chapter)  in 

information  described  in  paragraph  ijeu  of  a  CAS  Number  when  a  CAS 

(c)(4)  of  this  section  in  addition  to  the  Number  is  not  known  to  or  reasonably 

information  described  in  paragraphs  ascertainable  by  the  submitter.  In 

(c)(1),  (c)(2),  and  {c)(3)  of  this  section.  addition  to  reporting  the  number  itself. 

As  described  in  §  710.46(b)(3),  submitters  must  specify  the  type  of 

manufacturers  of  certain  inorganic  number  they  are  reporting  by  selecting 

chemical  substances  are  not  required  to  f^^^^  among  the  following  codes: 
report  the  information  described  in 

paragraph  (c)(4)  of  this  section  during  CODES  TO  SPECIFY  TYPE  OF 

the  2006  submission  period,  but  are  CHEMICAL  IDENTIFYING  NUMBER 
required  to  report  this  information 
diuing  subsequent  submission  periods. 
As  described  in  §  710.46(b)(1)  and  (b)(2), 
manufacturers  of  certain  chemicals  are 
not  required  to  report  the  information 
described  in  paragraph  (c)(4)  of  this 
section. 

(1)  A  certification  statement  signed  (ii)  A  statement  indicating,  for  each 
and  dated  by  an  authorized  official  of  reportable  chemical  substance  at  each 
the  submitter  company.  Persons  site,  whether  the  substance  is 
reporting  by  means  of  magnetic  media  manufactured  in  the  United  States, 
must  submit  this  information  on  the  imported  into  the  United  States,  or  both 
reporting  form  available  as  described  in  manufactiu-ed  in  the  United  States  and 
§  710.59.  imported  into  the  United  States. 

(2)  Company  and  plaiit  site  (iii)  A  designation  indicating,  for  each 
information.  The  following  company  reportable  chemical  substance  at  each 
and  plant  site  information  must  be  site,  whether  the  substance  is  site- 
reported  for  each  site  at  which  at  least  limited. 

25,000  lbs.  (11,340  kg)  of  a  reportable  (iv)  The  total  volume  (in  pounds)  of 

chemical  substance  is  manufactiu-ed  each  reportable  chemical  substance 

(including  imported)  during  calendar  manufactured  (including  imported)  at 

year  2005  or  during  the  calendar  year  at  each  site.  This  amovmt  must  be  reported 

4-year  intervals  thereafter  (see  to  two  significant  figures  of  accuracy 

§  710.48(b)  for  the  "site"  for  importers):  provided  that  the  reported  figures  are 

(i)  The  name  of  a  person  who  will  within  plus  or  minus  10%  of  the  actual 

serve  as  technical  contact  for  the  volume. 

submitter  company,  and  who  will  be  (v)  Any  person  claiming  that  the 

able  to  answer  questions  about  the  volume  reported  under  paragraph 

information  submitted  by  the  company  (c)(3)(iv)  of  this  section  is  confidential 


Codes 

Number  Type 

A 

C 

P 

Accession  Numtjer 
CAS  Registry  Number 
PMN  Number 

Federal  Register / Vol.  68,  No.  4 /Tuesday,  January  7,  2003 /Rules  and  Regulations 


903 


business  information  under  §  710.58 
must  indicate,  for  each  reportable 
chemical  substance  at  each  site,  whether 
the  total  volume  range  (in  pounds) 
which  corresponds  with  the  specific 
volume  figure  reported  in  response  to 
paragraph  (c){3)(iv)  of  this  section  is 
also  confidential.  Voliune  ranges  are 
listed  in  the  following  table: 


VOLUME  Ranges 


From 


25,000  lbs 

300,000  lbs 

1,000,000  lbs 

10,000,000  lbs 

50,000,000  lbs 

100,000,000  lbs 

500,000,000  lbs 

Greater  than 
1,000,000,000  lbs.. 


To 


300,000  lbs. 
1,000,000  lbs. 
10,000,000  lbs. 
50,000,000  lbs. 
100,000,000  lbs. 
500,000,000  lbs. 
1,000,000,000  lbs. 


(vi)  The  total  number  of  workers 
reasonably  likely  to  be  exposed  to  each 
reportable  chemical  substance  at  each 
site.  For  each  reportable  substance  at 
each  site,  the  submitter  must  select  from 
among  the  ranges  of  workers  listed  in 
the  following  table  and  report  the 
corresponding  code  (i.e.,  Wl  through 
W8): 

Codes  for  Reporting  Number  of 
Workers  Reasonably  Likely  to 
Be  Exposed 


Codes 

Range 

W1  

Less  ttian  10  workers 

W2 

At  least  10  but  less  than  25 

workers 

W3 

At  least  25  but  less  than  50 

workers 

W4  

At  least  50  but  less  than  100 

workers 

W5 

At  least  100  but  less  than  500 

workers 

W6 

At  least  500  but  less  than 

1 ,000  workers 

W7  

At  least  1 ,000  but  less  thap 

10,000  workers 

WB 

At  least  10,000  workers 

(vii)  The  maximum  concentration, 
measured  by  percentage  of  weight,  of 
each  reportable  chemical  substance  at 
the  time  it  is  sent  off-site  ft-om  each  site. 
If  the  chemical  is  site-limited,  you  must 
report  the  maximum  concentration, 
measured  by  percentage  of  weight,  of 
the  reportable  chemical  substance  at  the 
time  it  is  reacted  on-site  to  produce  a 
different  chemical  substance.  This 
information  must  be  reported  regardless 
of  the  physical  form(s)  in  which  the 
substance  is  sent  off-site/reacted  on-site. 
For  each  substance  at  each  site,  select 
the  maximum  concentration  of  the 
substance  from  among  the  ranges  listed 


in  the  following  table  and  report  the 
corresponding  code  (i.e..  Ml  through 
M5): 

Codes  for  Reporting  Maximum 
Concentration  of  Chemical  Sub- 
stance 


Codes 

Concentration  Range  (% 
weight) 

Ml  

M2  

M3  

M4  

M5  

Less  than  1%  by  weight' 
From  1  to  30%  by  weight 
From  31  to  60%  by  weight 
From  61  to  90%  by  weight 
Greater  than  90%  by  weight 

submitter.  If  information  responsive  to  a 
given  data  requirement  under  this 
paragraph,  including  information  is  the 
form  of  an  estimate,  is  not  readily 
obtainable,  the  submitter  is  not  required 
to  respond  to  the  requirement. 

(i)  Industrial  processing  and  use 
information. 

(A)  A  designation  indicating  the  type 
of  industrial  processing  or  use 
operation(s)  at  each  site  that  receives  a 
reportable  substance  from  the  submitter 
site  directly  or  indirectly  (whether  the 
recipient  site{s)  are  controlled  by  the 
submitter  site  or  not).  For  each  chemical 
substance,  report  the  letters  which 
(viii)  The  physical  form(s)  of  the  correspond  to  the  appropriate 

reportable  chemical  substance  as  it  is  processmg  or  use  operation(s).  A 

sent  off-site  from  each  site.  If  the  particular  des.gnatiqn  may  need  to  be 

chemical  is  site-limited,  you  must  report    sported  more  than  once,  to  the  extent 
the  physical  form(s)  of  the  reportable  Sf,^ '"^T'V^""  ^^°^^  more  than  one 

chemical  substance  at  the  time  it  is  ^^^^  u^fo^^^t"'^^'  paragraph 

reacted  on-site  to  produce  a  different  (c)(4)(i)(B)  of  this  section)  that  applies  to 

chemical  substance.  For  each  substance      ^  8'^^"  designation  under  this 
at  each  site,  the  submitter  must  report         paragraph, 
as  many  physical  forms  as  apply  from 
among  the  physical  forms  listed  below: 

(A)  Dry  powder. 

(B)  Pellets  or  large  crystals. 

(C)  Water-  or  solvent-wet  solid. 

(D)  Other  solid. 

(E)  Gas  or  vapor. 

(F)  Liquid, 
(ix)  Submitters  must  report  the 

percentage,  rounded  off  to  the  closest 

10%,  of  total  production  volume  of  the 

reportable  chemical  substance,  reported 

in  response  to  paragraph  (c)(3)(iv)  of 

this  section,  that  is  associated  with  each         (B)  The  five-digit  North  American 

physical  form  reported  under  paragraph     Industrial  Classification  System 

{c)(3)(viii)  of  this  section.  The  sum  of  (NAICS)  codes  which  best  describe  the 

the  percentages  reported  must  not  add        industrial  activities  associated  with 

up  to  more  than  100%.  each  industrial  processing  or  use 

(4)  Specific  information  for  chemical       operation  reported  under  paragraph 
substances  manufactured  in  amounts  of      (c)(4)(i)(A)  of  this  section.  Information 
300,000  lbs.  or  more.  In  addition  to  the       about  how  to  find  these  codes  is 
information  required  under  paragraphs       provided  in  the  instruction  booklet 
{c)(l),  (c)(2),  and  (c)(3)  of  this  section,  available  from  EPA  at  the  address  set 

the  following  information  must  be  forth  in  §  710.59.  A  particular  NAICS 

reported  for  each  reportable  chemical  code  may  need  to  be  reported  more  than 

substance  manufactured  (including  once,  to  the  extent  that  a  submitter 

imported)  in  an  amount  of  300,000  lbs.       reports  more  than  one  industrial 
(136,077  kg)  or  more  at  any  one  site  function  code  (under  paragraph 

during  calendar  year  2005  or  during  the      (c)(4)(i)(C)  of  this  section)  that  applies  to 
calendar  year  at  4-year  intervals  a  given  NAICS  code  under  this 

thereafter.  Persons  subject  to  paragraph       paragraph. 

(c)(4)  of  this  section  must  report  the  (C)  For  each  NAICS  code  reported 

information  described  in  paragraphs  imder  paragraph  (c)(4)(i)(B)  of  this 

(c)(4)(i)  and  (c)(4)(ii)  of  this  section  for        section,  code(s)  from  the  following  list 
each  reportable  chemical  substance  at         must  be  selected  to  designate  the 
sites  under  their  control  and  at  sites  that     industrial  function  category(ies)  that 
receive  a  reportable  chemical  substance      best  represents  the  specific  manner  in 
ft-om  the  submitter  directly  or  indirectly     which  the  chemical  substance  is  used, 
(including  through  a  broker/distributor,      A  particular  industrial  function  category 
from  a  customer  of  the  submitter,  etc.).        may  need  to  be  reported  more  than 
Information  reported  in  response  to  this      once,  to  the  extent  that  a  submitter 
paragraph  must  be  reported  only  to  the       reports  more  than  one  industrial 
extent  that  it  is  readily  obtainable  by  the     processing  or  use  operation/NAICS  code 


Designa- 
tion 

Operation 

PC  

Processing  as  a  reactant 

PF 

Processing  -  incorporation  into 

formulation,  mixture  or  reac- 

tion product 

PA 

Processing  -  incorporation  into 

article 

PK  

Processing  -  repackaging 

U 

Use  -  non-incorporatlve  activities 

X 
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combination  (under  paragraphs 
{c)(4](i)(A)  and  (c)(4)(i)(B)  of  this 
secUonl  that  applies  to  a  given 
industrial  ftinction  category  under  this 
paragraph.  If  more  than  10  unique 
combinations  of  industrial  processing  or 
use  operations/NAICS  codes/industrial 
function  categories  apply  to  a  chemical 
substance,  submitters  need  only  report 
the  10  unique  combinations  for  the 
chemical  substance  that  cumulatively 
represent  the  largest  percentage  of  the 
submitter's  production  volume  for  that 
chemical,  measured  by  weight. 

Codes  for  Reporting  Industrial 
Function  Categories 


Codes 


Category 


U01  

Adsort)ents  and  absorbents 

U02 

Adhesives  and  binding  agents 

U03 

Aerosol  propellants 

U04 

Agricultural  chemicals  (non- 

pesticidal) 

U05 

Anti-adhesive  agents 

U06 

Bleaching  agents 

U07 

.Coloring  agents,  dyes 

U08 

Coloring  agents,  pigments 

U09 

Corrosion  inhibitors  and  anti- 

scaling  agents 

U10 

Fillers 

U11  

Fixing  agents 

U12 

Flame  retardants 

U13 

Flotation  agents 

U14 

Fuels 

U15 

Functional  fluids 

U16 

Intermediates 

U17 

Lubricants 

U18 

Odor  agents 

U19 

Oxidizing  agents 

U20 

pH-regulating  agents 

U21  

Photosensitive  chemicals 

U22 

Plating  agents  and  metal  sur- 

face treating  agents 

U23 .^ 

Processing  aid,  not  otherwise 

listed 

U24 

Process  regulators,  used  in 

vulcanization  or  polymeriza- 

tion processes 

U25 

Process  regulators,  other  than 

polymerization  or  vulcaniza- 

tion processes 

U26 

Reducing  agents 

U27 

Solvents  (for  cleaning  or 

degreasing) 

U28 

Solvents  (which  become  part 

of  product  formulation  or 

mixture) 

U29 

Solvents  (for  chemical  manu- 

facture and  processing  and 

are  not  part  of  product  at 

V 

greater  than  one  percent  by 

weight) 

use 

Stabilizers 

U31  

Surface  active  agents 

U32 

Viscosity  adjusters 

U33 

Other 

(D)  The  estimated  percentage, 
roimded  off  to  the  closest  10%,  of  total 
production  volume  of  the  reportable 
chemical  substance  associated  with 
each  combination  of  industrial 


processing  or  use  operation,  NAICS 
code  and  industrial  function  category. 
Where  a  particular  combination  of 
industrial  processing  or  use  operation, 
NAICS  code  and  industrial  function 
category  accounts  for  5%  or  less  of  the 
submitter's  site's  total  production 
volume  of  a  reportable  chemical 
substance,  the  percentage  must  not  be 
rounded  off  to  zero  %  if  the  production 
voliune  attributable  to  that  industrial 
processing  or  use  operation,  NAICS 
code  and  industrial  function  category 
combination  is  300,000  lbs.  (136,077  kg) 
or  more  diuing  the  reporting  year. 
Instead,  in  such  a  case,  submitters  must 
report  the  percentage,  rounded  off  to  the 
closest  1%,  of  the  submitter's  site's  total 
production  volume  of  the  reportable 
chemical  substance  associated  with  the 
particular  combination  of  industrial 
processing  or  use  operation,  NAICS 
code  and  industrial  function  category. 

(E)  For  each  combination  of  industrial 
processing  or  use  operation,  NAICS 
code  and  industrial  function  category, 
the  submitter  must  estimate  the  number 
of  sites  at  which  each  reportable 
chemical  substance  is  processed  or 
used.  For  each  combination  associated 
with  each  substance,  the  submitter  must 
select  from  among  the  ranges  of  sites 
listed  in  the  following  table  and  report 
the  corresponding  code  (i.e..  Si  through 
S7): 

Codes  for  Reporting  Numbers  of 
Sites 


Codes 

Range 

S1  

Less  than  10  sites 

S2 

From  10  to  25  sites 

S3 

From  25  to  100  sites 

S4 

From  100  to  250  sites 

S5 

From  250  to  1 ,000  sites 

S6 

From  1,000  to  10,000  sites 

S7 

More  than  10,000  sites 

(F)  For  each  combination  of  industrial 
processing  or  use  operation,  NAICS 
code  and  industrial  function  category, 
the  submitter  must  estimate  the  number 
of  workers  reasonably  likely  to  be 
exposed  to  each  reportable  chemical 
substance.  For  each  combination 
associated  with  each  substance,  the 
submitter  must  select  from  among  the 
worker  ranges  listed  in  paragraph 
(c)(3)(yi)  of  this  section  and  report  the 
corresponding  code  (i.e.,  Wl  though 
W8). 

(ii)  Commercial  and  consumer  use 
information. 

(A)  Using  the  codes  listed  in  this 
paragraph,  submitters  must  designate 
the  commercial  and  consumer  product 
category  or  categories  that  best  describe 
the  commercial  and  consumer  products 
in  which  each  reportable  chemical 


substance  is  used  (whether  the  recipient 
site(s)  are  controlled  by  the  submitter 
site  or  not).  If  more  than  10  codes  apply 
to  a  chemical  substance,  submitters 
need  only  report  the  10  codes  for  the 
chemical  substance  that  cumulatively 
represent  the  largest  percentage  of  the 
submitter's  production  volume  for  that 
chemical,  measured  by  weight: 

Codes  for  Reporting  Commercial 
AND  Consumer  Product  Cat- 
egories 


Codes 

Category 

C01  

Artists'  supplies 

C02 

Adhesives  and  sealants 

C03 

Automotive  care  products 

C04 

Electrical  and  electronic  prod- 

ucts 

COS 

Glass  and  ceramic  products 

C06 

Fabrics,  textiles  and  apparel 

C07 

Lawn  and  garden  products 

(non-pesticidal) 

COS 

Leather  products 

C09 

Lubricants,  greases  and  fuel 

additives 

CIO 

Metal  products 

C11  

Paper  products 

C12 

Paints  and  coatings 

C13 

Photographic  chemicals 

C14 

Polishes  and  sanitation  goods 

C15 

Rubt}er  and  plastic  products 

C16 

Soaps  and  detergents 

C17 

Transportation  products 

C18 

Wood  and  wood  fumiture 

C19 

Other 

(B)  Submitters  must  determine, 
within  each  commercial  and  consiuner 
product  category  reported  under 
paragraph  (c)(4)(ii)(A)  of  this  section, 
whether  any  amount  of  each  reportable 
chemical  substance  manufactured 
(including  imported)  by  the  submitter  is 
present  in  (for  example,  a  plasticizer 
chemical  used  to  make  pacifiers)  or  on 
(for  example,  as  a  component  in  the 
paint  on  a  toy)  any  consumer  products 
intended  for  use  by  children  up  to  the 
age  of  14,  regardless  of  the 
concentration  of  the  substance 
remaining  in  or  on  the  product. 
Submitters  must  select  from  the 
following  options:  the  chemical 
substance  is  used  in  or  on  any  consumer 
products  intended  for  use  by  children, 
the  chemical  substance  is  not  used  in  or 
on  any  consumer  products  intended  for 
use  by  children,  or  information  as  to 
whether  the  chemical  substance  is  used 
in  or  on  any  consumer  products 
intended  for  use  by  children  is  not 
readily  obtainable. 

(C)  The  estimated  percentage, 
rounded  off  to  the  closest  10%,  of  the 
submitter's  site's  total  production 
volume  of  the  reportable  chemical 
substance  associated  with  each 
commercial  and  consumer  product 
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category.  Where  a  particular  commercial 
and  consumer  product  category 
accounts  for  5%  or  less  of  the  total 
production  volume  of  a  reportable 
chemical  substance,  the  percentage 
must  not  be  rounded  off  to  zero  %  if  the 
production  volume  attributable  to  that 
commercial  and  consumer  product 
category  is  300,000  lbs.  (136,077  kg)  or 
more  during  the  reporting  year.  Instead, 
in  such  a  case,  submitters  must  report 
the  percentage,  rounded  off  to  the 
closest  1%,  of  the  submitter's  site's  total 
production  volume  of  the  reportable 
chemical  substance  associated  with  the 
particular  commercial  and  consumer 
product  category. 

(D)  Where  the  reportable  chemical 
substance  is  used  in  commercial  or 
consumer  products,  the  estimated 
typical  maximum  concentration, 
measured  by  weight,  of  the  chemical 
substance  in  each  commercial  and 
consiuner  product  category  reported 
under  paragraph  (c){4)(ii)(A)  of  this 
section.  For  each  substance  in  each 
commercial  and  consumer  product 
category  reported  under  paragraph 
(c)(4)(ii)(A)  of  this  section,  submitters 
must  select  from  among  the  ranges  of 
concentrations  listed  in  the  table  in 
paragraph  {c)(3)(vii)  of  this  section  and 
report  the  corresponding  code  (i.e..  Ml 
through  M5). 

§710.53    Whento report. 

All  information  reported  to  EPA  in 
response  to  the  requirements  of  this 
subpart  must  be  submitted  during  an 
applicable  submission  period.  The  first 
submission  period  is  from  August  25, 
2006,  to  December  23,  2006.  Subsequent 
recurring  submission  periods  are  from 
August  25  to  December  23  at  4-year 
intervals  after  the  first  submission 
period.  Any  person  described  in 
§  710.48(a)  must  report  during  each 
submission  period  for  each  chemical 
substance  described  in  §  710.45  that  the 
person  manufactined  (including 
imported)  during  the  preceding  calendar 
year  (i.e.,  the  "reporting  year"). 

§710.55    Duplicative  reporting. 

(a)  With  regard  to  section  8(a)  rules. 
Any  person  subject  to  the  requirements 
of  this  part  who  previously  has 
complied  with  reporting  requirements 
of  a  rule  under  section  8(a)  of  the  Act 
by  submitting  the  information  described 
in  §  710.52  for  a  chemical  substance 
described  in  §  710.45  to  EPA,  and  has 
done  so  within  1  year  of  the  start  of  a 
submission  period  described  in 

§  710.53,  is  not  required  to  report  again 
on  the  manufacture  of  that  substance  at 
that  site  dining  that  submission  period. 

(b)  With  regard  to  importers.  This  part 
requires  that  only  one  report  be 


submitted  on  each  import  transaction 
involving  a  chemical  substance 
described  in  §  710.45.  When  two  or 
more  persons  are  involved  in  a 
particular  import  transaction  and  each 
person  meets  the  Agency's  definition  of 
"importer"  as  set  forth  in  §  §  710.3  and 
704.3  of  this  chapter,  they  may 
determine  among  themselves  who 
should  submit  the  required  report;  if  no 
report  is  submitted  as  required  under 
this  part,  EPA  will  hold  each  such  . 
person  liable  for  failure  to  report. 

§  71 0.57    Recordkeeping  requirements. 

Each  person  who  is  subject  to  the 
reporting  requirements  of  this  subpart 
must  maintain  records  that  document 
any  information  reported  to  EPA. 
Records  relevant  to  reporting  during  a 
submission  period  must  be  retained  for 
a  period  of  5  years  beginning  with  the 
effective  date  of  that  submission  period. 

§710.58    Confidentiality. 

(a)  Any  person  submitting 
information  under  this  subpart  may 
assert  a  business  confidentiality  claim 
for  the  information  at  the  time  it  is 
submitted.  These  claims  will  apply  only 
to  the  information  submitted  with  the 
claim.  New  confidentiality  claims,  if 
necessary,  must  be  asserted  with  regard 
to  information  submitted  during  the 
next  submission  period.  Guidance  for 
asserting  confidentiality  claims  is 
provided  in  the  instruction  booklet 
identified  in  §  710.59.  Information 
claimed  as  confidential  in  accordance 
with  this  section  will  be  treated  and 
disclosed  in  accordance  with  the     • 
procedures  in  part  2  of  this  chapter. 

(b)  Chemical  identity.  A  person  may 
assert  a  claim  of  confidentiality  for  the 
chemical  identity  of  a  specific  chemical 
substance  only  if  the  identity  of  that 
substance  is  treated  as  confidential  in 
the  Master  Inventory  File  as  of  the  time 
the  report  is  submitted  for  that 
substance  under  this  subpart.  The 
following  steps  must  be  taken  to  assert 
a  claim  of  confidentiality  for  the 
identity  of  a  reportable  chemical 
substance: 

(1)  The  submitter  must  submit  with 
the  report  detailed  written  answers  to 
the  following  questions  signed  and 
dated  by  an  authorized  official. 

(i)  What  harmful  effects  to  yoin 
competitive  position,  if  any,  do  you 
think  would  result  from  the  identity  of 
the  chemical  substance  being  disclosed 
in  connection  with  reporting  under  this 
subpart?  How  could  a  competitor  use 
such  information?  Would  the  effects  of 
disclosure  be  substantial?  What  is  the 
causal  relationship  between  the 
disclosure  and  the  harmful  effects? 


(ii)  How  long  should  confidential 
treatment  be  given?  Until  a  specific 
date,  the  occurrence  of  a  specific  event, 
or  permanently?  Why? 

(iii)  Has  the  chemical  substance  been 
patented?  If  so,  have  you  granted 
licenses  to  others  with  respect  to  the 
patent  as  it  applies  to  the  chemical 
substance?  If  the  chemical  substance  has 
been  patented  and  therefore  disclosed 
through  the  patent,  why  should  it  be 
treated  as  confidential? 

(iv)  Has  the  identity  of  the  chemical 
substance  been  kept  confidential  to  the 
extent  that  your  competitors  do  not 
know  it  is  being  manufactured  or 
imported  for  a  commercial  purpose  by' 
anyone? 

(v)  Is  the  fact  that  the  chemical 
substance  is  being  manufactured 
(including  imported)  for  a  commercial 
purpose  available  to  the  public,  for 
example  in  technical  journals,  libraries, 
or  State,  local,  or  Federal  agency  public 
files? 

(vi)  What  measxu^s  have  been  taken  to  • 
prevent  undesired  disclosure  of  the  fact 
that  the  chemical  substance  is  being 
manufactured  (including  imported)  for  a 
commercial  purpose? 

(vii)  To  what  extent  has  the  fact  that 
this  chemical  substance  is  manufactured 
(including  imported)  for  commercial 
purposes  been  revealed  to  others?  What 
precautions  have  been  taken  regarding 
these  disclosures?  Have  there  been 
public  disclosures  or  disclosures  to 
competitors? 

(viii)  Does  this  particular  chemical 
substance  leave  the  site  of  manufacture 
(including  import)  in  any  form,  e.g.,  as 
product,  effluent,  emission?  If  so,  what 
measures  have  been  taken  to  guard 
against  the  discovery  of  its  identity? 

(tx)  If  the  chemical  substance  leaves 
the  site  in  a  product  that  is  available  to 
the  public  or  yoiu  competitors,  can  the 
substance  be  identified  by  analysis  of 
the  product? 

(x)  For  what  puipose  do  you 
manufacture  (including  import)  the 
substance? 

(xi)  Has  EPA,  another  Federal  agency, 
or  any^Federal  court  made  any  pertinent 
confidentiality  determinations  regarding 
this  chemical  substance?  If  so,  please 
attach  copies  of  such  determinations. 

(2)  If  any  of  the  information  contained 
in  the  answers  to  the  questions  listed  in 
paragraph  (b)(1)  of  this  section  is 
asserted  to  contain  confidential  business 
information,  the  submitter  must  clearly 
identify  the  information  that  is  claimed 
confidential  by  marking  the  specific 
information  on  each  page  with  a  label 
such  as  "confidential  business 
information,"  "proprietary,"  or  "trade 
secret." 
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(c)  Site  identity.  A  submitter  may 
assert  a  claim  of  confidentiality  for  a  site 
only  if  the  linkage  of  the  site  with  a 
reportable  chemical  is  confidential  and 
not  publicly  available.  The  following 
steps  must  be  taken  to  assert  a  claim  of 
confidentiality  for  a  site  identity: 

(1)  The  submitter  must  submit  with 
the  report  detailed  written  answers  to 
the  following  questions  signed  and 
dated  by  an  authorized  official: 

(i)  Has  site  information  been  linked 
with  a  chemical  identity  in  any  other 
Federal,  state  or  local  reporting  scheme? 
For  example,  is  the  chemical  identity 
linked  to  a  facility  in  a  filing  under  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA)  section  311, 
namely  through  a  Material  Safety  Data 
Sheet  (MSDS)?  If  so,  identify  all  such 
schemes.  Was  the  linkage  claimed  as 
confidential  in  any  of  these  instances? 

(ii)  What  harmful  effect,  if  any,  to 
your  competitive  position  do  you  think 
would  result  from  the  identity  of  the  site 
and  the  chemical  substance  being 
disclosed  in  connection  with  reporting 
under  this  subpart?  How  could  a 
competitor  use  such  information? 
Would  the  effects  of  disclosure  be 
substantial?  What  is  the  causal 
relationship  between  the  disclosure  and 
the  harmful  effects? 

(2)  If  any  of  the  information  contained 
in  the  answers  to  the  questions  listed  in 
paragraph  (c)(1)  of  this  section  is 
asserted  to  contain  confidential  business 
information,  the  submitter  must  clearly 
identify  the  information  that  is  claimed 
confidential  by  marking  the  specific 
information  on  each  page  with  a  label 
such  as  "confidential  business 
information,"  "proprietary,"  or  "trade 
secret." 

(d)  If  no  claim  of  confidentiality  is 
indicated  on  the  reporting  form 


submitted  to  EPA  under  this  subpart,  or 
if  confidentiality  claim  substantiation 
required  under  paragraphs  (c)  and  (d)  of 
this  section  is  not  submitted  with  the 
reporting  form,  EPA  may  make  the 
information  available  to  the  public 
without  further  notice  to  the  submitter. 

§  71 0.59    Availability  of  reporting  form  and 
instructions. 

(a)  Use  the  proper  EPA  form.  You 
must  use  the  EPA  form  identified  as 
"Form  U"  to  submit  written  information 
in  response  to  the  requirements  of  this 
subpart.  Copies  of  Form  U  are  available 
from  EPA  at  the  address  set  forth  in 
paragraph  (c)  of  this  section  and  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/oppt/iur. 

(b)  Follow  the  reporting  instructions. 
Guidance  for  completing  the  reporting 
form  and  preparing  an  electronic 
(magnetic  media)  report  will  be  made 
available  prior  to  each  submission 
period. 

(c)  Obtain  the  reporting  package  and 
copies  of  the  form.  EPA  will  send  a 
reporting  package  (consisting  of  a  copy 
of  Form  U  and  a  copy  of  the  reporting 
instructions)  to  those  submitters  that 
reported  in  the  lUR  submission  period 
that  occurred  immediately  prior  to  the 
current  submission  period.  Failure  to 
receive  a  reporting  package  does  not 
obviate  or  otherwise  affect  the 
requirement  to  submit  a  timely  report.  If 
you  did  not  receive  a  reporting  package, 
but  are  required  to  report,  you  may 
obtain  a  copy  of  the  reporting  package 
from  EPA  by  submitting  a  request  for 
this  information  as  follows: 

(1)  By  telephone.  Call  the  EPA  TSCA 
Hotline  at  202-554-1404. 

(2)  By  e-mail.  Send  an  e-mail  request 
for  this  information  to  the  EPA  TSCA 
Hotline  at  TSCA-Hotline@epa.gov. 


(3)  By  mail.  Send  a  written  request  for 
this  information  to  the  following 
address:  TSCA  Hotline,  Mailcode 
7408M,  ATTN:  Inventory  Update  Rule, 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

(4)  By  Internet.  To  download  a  copy 
of  the  form  and/or  instructions  go  to: 
http://www.epa.gov/oppt/iiu-. 

(d)  Submit  the  completed  reports.  You 
must  submit  yoiu  completed  reporting 
form(s)  and/ or  magnetic  media  to  EPA 
at  the  following  address:  OPPT 
Document  Control  Officer  (DCO), 
Mailcode  7407M,  ATTN:  Inventory 
Update  RiUe,  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Part  723  is  amended  as  follows: 
PART  723— [AMENDED] 

a.  The  authority  citation  for  part  723 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604. 

b.  In  §  723.175,  revise  paragraph  (b)(3) 
to  read  as  follows: 

§723.175    Premanufacture  ^totjfication 
Exemptions 


tb)  Definitions.     *     *     * 

(3)  The  terms  byproduct,  EPA, 
impurities,  person,  and  site  have  the 
same  meanings  as  in  §  710.3  of  this 
chapter. 

***** 

[FR  Doc.  02-32909  Filed  12-31-02;  9:56  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  021209299-2299-01;  I.D. 
112502B] 

RIN  0648-AQ19 

Magnuson-Stevens  Act  Provisions; 
Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Groundfish 
Fishery  Management  Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Emergency  rule;  groundfish 
fishery  management  measures  for 
January  through  February  2003;  request 
for  comments. 

summary:  NMFS  announces  the  January 
through  February  2003  management 
measures  for  groundfish  taken  in  the 
U.S.  exclusive  economic  zone  (EEZ)  aj(id 
state  waters  off  the  coasts  of 
Washington,  Oregon,  and  California. 
Management  measures  for  January 
through  February  2003  are  intended  to 
prevent  overfishing;  rebuild  overfished 
species;  minimize  incidental  catch  and 
disccird  of  overfished  and  deplfeted 
stocks;  provide  equitable  harvest 
opportunity  for  both  recreational  and 
commercial  sectors;  and,  within  the 
commercial  fisheries,  allow 
achievement  of  harvest  guidelines  and 
limited  entry  and  open  access 
allocations  to  the  extent  practicable. 
DATES:  Effective  January  1,  2003, 
through  February  28,  2003.  Comments 
must  be  received  no  later  than  5  p.m, 
local  time  (l.t.)  on  February  6.  2003. 
ADDRESSES:  Send  conunents  to  D.  Robert 
Lohn,  Administrator,  Northwest  Region 
(Regional  Administrator),  NMFS,  7600 
Sand  Point  Way  N.E.,  Bldg.  1,  Seatde, 
WA  98115-0070,  or  fax  to  206-526- 
6736;  or  Rodney  Mclimis,  Acting 
Administrator,  Southwest  Region, 
NMFS,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213,  or 
fax  to  562-980-^047.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  Internet.  Information  relevant  to  this 
rule,  which  includes  environmental 
assessment/regulatory  impact  review/ 
initial  regulatory  flexibility  analysis 
(EA/RIR),  is  available  for  public  review 
during  business  hours  at  the  office  the 
Pacific  Fishery  Management  Council 
(Council),  at  7700  NE  Ambassador 
Place,  Portland,  OR  97220,  phone:  503- 
820-2280.  Additional  reports  referred  to 


in  this  dociunent  may  also  be  obtained 
fi-om  the  Council. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  or  Becky  Renko 
(Northwest  Region,  NMFS),  phone:  206- 
526-6140;  fax:  206-526-6736  and;  e- 
mail:  yvonne.dereynier@noaa.gov, 
hecky.renko@noaa.gov  or  Svein  Fougner 
(Southwest  Region,  NMFS)  phone:  562- 
980-4000;  fax:  562-980-^047  and;  e- 
mail:  svein.fougneMnoaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  emergency  rule  also  is  accessible 
via  the  Internet  at  the  Office  of  the 
Federal  Register's  website  at  bttp:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html.  Background  information 
and  documents  are  available  at  the 
NMFS  Northwest  Region  website  at 
http://www.nwr.noaa.gov/lsustfsb/ 
gdfshOl  .htm  and  at  the  Council's 
website  at  http://www.pcouncil.org. 

Background 

The  Pacific  Coast  groundfish  fishery 
management  plan  (FMP)  requires  that 
fishery  specifications  for  groundfish  be 
annually  evaluated,  and  revised  as 
necessary,  that  optimum  yields  (OYs)  be 
specified  for  species  or  species  groups 
in  need  of  particular  protection,  and 
that  management  measiu'es  designed  to 
achieve  the  OYs  be  published  in  the 
Federal  Register  and  made  effective  by 
January  1 ,  the  beginning  of  the  fishing 
year.  The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  the  FMP 
require  that  NMFS  implement  actions  to 
prevent  overfishing  and  to  rebuild 
overfished  stocks. 

Throughout  2002,  the  Council  has 
been  developing  revisions  to  its 
specifications  and  management 
measiu-es  process,  through  proposed 
Amendment  1 7  to  the  FMP.  Among 
other  procedural  changes.  Amendment 
1 7  would  revise  the  NMFS  publication 
process  for  the  specifications  and 
management  measures.  Historically,  the 
Council  has  developed  annual 
specification.,  and  management 
measures  in  a  public  two-meeting 
process  (formerly  at  its  September  and 
November  meetings)  followed  by  a 
NMFS  final  action  published  in  the 
Federal  Register  and  made  available  for 
public  comment  and  correction  after  the 
effective  date  of  the  action.  Each  year, 
specifications  and  management 
measiues  were  effective  imtil  the 
specifications  and  management 
measures  for  the  following  year  are 
published  and  effective.  In  2001 ,  the 
agency  was  challenged  on  this  process 
in  Natural  Resources  Defense  Council, 


Inc.  V.Evans,  168  F.Supp.  2d  1149 
(N.D.Cal.,  2001)  and  the  Court  ordered 
NMFS  to  provide  prior  public  notice 
and  allow  public  comment  on  the 
annual  specifications. 

Amendment  1 7  was  recently  adopted 
by  the  Coimcil,  but  has  not  yet  been 
submitted  for  NMFS  for  approval. 
NMFS  must  still  comply  with  the 
Court's  Order  for  a  public  notice  and 
comment  period  on  the  2003 
specifications  and  management 
measiu-es.  The  Council  had  its  initial 
meeting  regarding  these  measures  in 
June,  and  finalized  its  2003 
specifications  and  management 
measures  recommendations  at  its 
September  9-13,  2002,  meeting  in 
Portland,  OR.  The  Council  coidd  not  act 
earlier  in  the  year  because  the  new 
science  upon  which  the  specifications 
and  management  measures  were  based 
was  not  ready  until  June.  For  2003,  the 
Council  has  recommended 
implementing  depth-based  management 
measiu'es,  with  large  closed  areas 
intended  to  prevent  vessels  from 
operating  in  waters  where  overfished 
species  are  commonly  fbxmd.  NMFS  and 
the  Council  felt  that  these  management 
changes  were  significant  enough  to 
warrant  analysis  via  an  environmental 
impact  statement  (EIS).  An  EIS  is  a 
National  Environmental  Policy  Act 
(NEPA)  analysis  document  that  requires 
a  series  of  public  review  and  comment 
periods  at  different  document  drafting 
stages.  Given  the  complexity  of  the 
annual  specifications  and  management 
measures  package  and  the  need  for  EIS- 
related  public  review  periods,  NMFS 
did  not  have  enough  time  to  publish  a 
proposed  rule  on  the  Council's 
recommendations,  receive  public 
comments,  and  implement  a  final  rule 
by  January  1,  2003.  Thus,  NMFS  is 
publishing  this  emergency  rule  under 
the  Magnuson-Stevens  Act  emergency 
authority  at  section  305(c),  which 
finalizes  and  makes  effective  the 
groiuidfish  management  meastues  for 
January  1  through  February  28,  2003. 

Absent  a  final  rule  by  January  1,  2003, 
management  measures  for  January  and 
February  2003  would  revert  to  those 
that  were  in  place  for  Jeuiuary-February 
2002.  There  are  several  species  for 
which  reverting  to  a  management 
regime  without  depth-based  closures  at 
the  beginning  of  the  year  could  result  in 
either  exceeding  the  annual  commercial 
OYs  or  very  early  attainment  of  OYs 
during  the  year.  While  these 
circumstances  could  jeopardize 
manager's  ability  to  keep  landings 
within  rebuilding  targets  for  some 
species,  they  could  also  lead  to 
significant  foregone  revenue  from  other 


Federal  Register / Vol.  68,  No.  4 /Tuesday,  January  7,  2003 /Rules  and  Regulations 


909 


target  species  whose  fisheries  might  also 
have  to  be  closed  prematurely. 

NMFS  implemented  an  emergency 
rule  on  September  10,  2002  (67  FR 
57973,  September  13.  2002),  that 
opened  trawling  north  of  40°10'  N.  lat. 
inshore  of  100  ftn  (183  m)  and  offshore 
of  250  fm  (457  m),  while  leaving  a  large 
area  closed  to  protect  overfished 
species.  Without  these  depth-based 
management  measures,  the  northern 
trawl  fishery  would  have  closed  entirely 
for  September-December  2002  in  order 
to  protect  darkblotched  rockfish,  an 
overfished  species.  NMFS  expects  that 
failing  to  implement  depth-based 
management  measures  for  January- 
February  2003  could  similarly 
jeopardize  fisheries  participation  later 
in  die  fishing  year. 

Specifications  and  management 
measures  proposed  for  March-December 
2003  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register 
combined  with  this  emergency  rule  are 
intended  to  protect  overfished 
groundfish  species  while  allowing 
harvesters  some  access  to  healthy 
groundfish  stocks.  Specifications  and 
management  measures  proposed  for 
2003  in  the  Proposed  Rule  section  of 
this  issue  of  the  Federal  Register  are 
designed  to  rebuild  overfished  stocks 
through  constraining  direct  and 
incidental  mortality  and  areas  of  fishing 
operation  to  prevent  overfishing,  and  to 
achieve  as  much  of  the  OYs  as 
practicable  for  healthier  groundfish 
stocks  managed  under  the  FMP.  That 
proposed  rule  describes  the  rationale  for 
the  2003  groundfish  management 
measures,  which  include  trip,  bag  and 
size  limits,  time/area  closures,  and  gear- 
and  area-specific  regulations,  including 
the  management  measures  implemented 
in  this  emergency  rule. 

The  Council  adopted  Amendment  17 
during  its  October  28  -  November  1, 
2002,  meeting  in  Foster  City,  CA.  With 
that  schedule,  NMFS  expects  to  review 
Amendment  17  for  final  implementation 
in  early  2003,  which  will  formalize  a 
rulemaking  process  that  will  allow 
adequate  time  for  both  the  Coimcil's 
recommendations  development  and 
NEPA  process  and  NMFS  notice  and 
comment  process  on  specifications  and 
management  measure  packages.  These 
anticipated  process  changes  should 
reduce  the  need  for  futiue  management 
measure  implementation  via  emergency 
rule. 

IV.  NMFS  Actions 

For  the  reasons  stated  above,  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator  or  AA), 
concurs  with  the  Coimcil's 
recommendations  and  announces  the 


following  management  actions  for 
January  1  through  February  28,  2003. 

A.  General  Definitions  and  Provisions 

The  following  definitions  and 
provisions  apply  to  the  2003 
management  measures,  unless  otherwise 
specified  in  a  subsequent  Federal 
Register  document: 

(1)  Trip  limits.  Trip  limits  are  used  in 
the  commercial  fishery  to  specify  the 
amount  of  fish  that  may  legally  be  taken 
and  retained,  possessed,  or  landed,  per 
vessel,  per  fishing  trip,  or  cumulatively 
per  unit  of  time,  or  the  number  of 
landings  that  may  be  made  from  a  vessel 
in  a  given  period  of  time,  as  follows: 

(a)  A  per-trip  limit  is  the  total 
allowable  amount  of  a  groundfish 
species  or  species  group,  by  weight,  or 
by  percentage  of  weight  of  legal  fish  on 
board,  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  from  a 
single  fishing  trip. 

(b)  A  deuly  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  in  24 
consecutive  hoius,  starting  at  0001 
hours  l.t.  Only  one  landing  of 
groundfish  may  be  made  in  that  24- 
hour  period.  Daily  trip  limits  may  not  be 
accumulated  during  multiple  day  trips. 

(c)  A  weekly  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  7  consecutive  days,  starting  at 
0001  hoius  l.t.  on  Sunday  and  ending  at 
2400  hours  l.t.  on  Satiuday.  Weekly  trip 
limits  may  not  be  accumulated  during 
multiple  week  trips.  If  a  calendar  week 
includes  days  within  two  different 
months,  a  vessel  is  not  entitled  to  two 
separate  weekly  limits  during  that  week. 

(d)  A  ciunulative  trip  limit  is  the 
maximiun  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  specified  period  of  time 
without  a  limit  on  the  nvunber  of 
landings  or  trips,  unless  otherwise 
specified.  The  cumulative  trip  limit 
periods  for  limited  entry  and  open 
access  fisheries,  which  start  at  0001 
hours  l.t.  and  end  at  2400  hours  l.t.,  are 
as  follows,  unless  otherwise  specified: 

(i)  The  2-mcnith  periods  are:  January 
1-February  28,  March  1-April  30,  May 
1-June  30,  July  1-August  31,  September 
1-October  31,  and,  November  1- 
December  31. 

(ii)  One  month  means  the  first  day 
through  the  last  day  of  the  calendar 
month. 

(iii)  One  week  means  7  consecutive 
days,  Sunday  through  Saturday. 

(2)  Fishing  ahead.  Unless  the  fishery 
is  closed,  a  vessel  that  has  landed  its 
cumvdative  or  daily  limit  may  continue 
to  fish  on  the  limit  for  the  next  legal 
period,  so  long  as  no  fish  (including,  but 


not  limited  to,  groimdfish  with  no  trip 
limits,  shrimp,  prawns,  or  other 
nongroimdfish  species  or  shellfish)  are 
landed  (offloaded)  until  the  next  legal 
period.  As  stated  at  50  CFR  660.302  (in 
the  definition  of  "Landing"),  once  the 
offloading  of  any  species  begins,  all  fish 
aboard  the  vessel  are  counted  as  part  of 
the  landing.  Fishing  ahead  is  not 
allowed  during  or  before  a  closed  period 
(see  paragraph  A.(7)).  See  paragraph 
A.  (9)  for  information  on  inseason 
changes  to  limits. 

(3)  Weights.  All  weights  are  round 
weights  or  roimd-weight  equivalents 
imless  otherwise  specified. 

(4)  Percentages.  Percentages  are  based 
on  round  weights,  and,  unless  otherwise 
specified,  apply  only  to  legal  fish  on 
board. 

(5)  Legal  fish.  "Legal  fish"  means  fish 
legally  taken  and  retained,  possessed,  qr 
landed  in  accordance  with  the 
provisions  of  50  CFR  part  660,  the 
Magnuson-Stevens  Act,  any  document 
issued  under  part  660,  and  any  other 
regulation  promulgated  or  permit  issued 
under  the  Magnuson-Stevens  Act. 

(6)  Size  limits  and  length 
measurement.  Unless  otherwise 
specified,  size  limits  in  the  commercial 
and  recreational  groundfish  fisheries 
apply  to  the  "total  length,"  which  is  the 
longest  measurement  of  the  fish  without 
mutilation  of  the  fish  or  the  use  of  force 
to  extend  the  length  of  the  fish.  No  fish 
with  a  size  limit  may  be  retained  if  it  is 
in  such  condition  that  its  length  has 
been  extended  or  cannot  be  determined 
by  these  methods.  For  conversions  not 
listed  here,  contact  the  state  where  the 
fish  will  be  landed. 

(a)  Whole  fish.  For  a  whole  fish,  total 
length  is  measured  from  the  tip  of  the 
snout  (mouth  closed)  to  the  tip  of  the 
tail  in  a  natural,  relaxed  position. 

(b)  "Headed"  fish.  For  a  fish  with  the 
head  removed  ("headed"),  the  length  is 
measured  from  the  origin  of  the  first 
dorsal  fin  (where  the  front  dorsal  fin 
meets  the  dorsal  surface  of  the  body 
closest  to  the  head)  to  the  tip  of  the 
upper  lobe  of  the  tail;  the  dorsal  fin  and 
tail  must  be  left  intact. 

(c)  Filets.  A  filet  is  the  flesh  hum  one 
side  of  a  fish  extending  from  the  head 
to  the  tail,  which  has  been  removed 
from  the  body  (head,  tail,  and  backbone)- 
in  a  single  continuous  piece.  Filet 
lengths  may  be  subject  to  size  limits  for 
some  groundfish  taken  in  the 
recreational  fishery  off  California  (see 
paragraph  D.(l)).  A  filet  is  measiu^d 
along  the  length  of  the  longest  part  of 
the  filet  in  a  relaxed  position;  stretching 
or  otherwise  manipulating  the  filet  to 
increase  its  length  is  not  permitted. 

(d)  Sablefish  weight  limit  conversions. 
The  following  conversions  apply  to  both 
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the  limited  entry  and  open  access 
fisheries  when  trip  limits  are  effective 
for  those  fisheries.  For  headed  and 
gutted  (eviscerated)  sablefish: 

(i)  The  minimum  size  for  headed 
sablefish,  which  corresponds  to  20 
inches  (51  cm)  tl  for  whole  fish,  is  14 
inches  (36  cm). 

(ii)  The  conversion  factor  established 
by  the  state'  where  the  fish  is  or  will  be 
landed  will  be  used  to  convert  the 
processed  weight  to  round  weight  for 
purposes  of  applying  the  trip  limit.  (The 
conversion  factor  currently  is  1.6  in 
Washington,  Oregon,  and  California. 
However,  the  state  conversion  factors 
may  differ;  fishers  should  contact 
fishery  enforcement  officials  in  the  State 
where  the  fish  will  be  landed  to 
determine  that  State's  official 
conversion  factor.) 

•(e)  Lingcod  size  and  weight 
conversions.  The  following  conversions 
apply  in  both  limited  entry  and  open 
access  fisheries. 

(i)  Size  conversion.  For  lingcod  with 
the  head  removed,  the  minimum  size 
limit  is  19.5  inches  (49.5  cm),  which 
corresponds  to  24  inches  (61  cm)  total 
length  for  whole  fish. 

(ii)  Weight  conversion.  The 
conversion  factor  established  by  the 
state  where  the  fish  is  or  will  be  landed 
will  be  used  to  convert  the  processed 
weight  to  roimd  weight  for  purposes  of 
applying  the  trip  limit.  (The  states' 
conversion  factors  may  differ,  and 
fishers  should  contact  fishery 
enforcement  officials  in  the  state  where 
the  fish  will  be  landed  to  determine  that 
state's  official  conversion  factor.)  If  a 
state  does  not  have  a  conversion  factor 
for  headed  and  gutted  lingcod,  or 
lingcod  that  is  only  gutted;  the 
following  conversion  factors  will  be 
used.  To  determine  the  roimd  weight, 
multiply  the  processed  weight  times  the 
conversion  factor. 

(A)  Headed  and  gutted.  The 
conversion  factor  for  headed  and  gutted 
lingcod  is  1.5. 

(B)  Gutted,  with  the  head  on.  The 
conversion  factor  for  lingcod  that  has 
only  been  gutted  is  1.1. 

(7)  Closure.  "Closure,"  when  referring 
to  closive  of  a  fishery,  means  that  taking 
and  retaining,  possessing,  or  landing  the 
particular  species  or  species  group  is 
prohibited.  (See  50  CFR  660.302.) 
Unless  otherwise  announced  in  the 
Federal  Register,  offloading  must  begin 
before  the  time  the  fishery  closes.  The 
provisions  at  paragraph  A. (2)  for  fishing 
ahead  do  not  apply  during  a  closed 
period.  It  is  unlawful  to  transit  through 
a  closed  area  with  the  prohibited 
species  on  board,  no  matter  where  that 
species  was  caught,  except  as  provided 
for  in  the  CCA  at  A.(19). 


(8)  Fishery  management  area.  The 
fishery  management  area  for  these 
species  is  the  FEZ  off  the  coasts  of 
Washington,  Oregon,  and  California 
between  3  and  200  nm  offshore, 
bounded  on  the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  bounded 
on  the  south  by  the  International 
Boundary  between  the  United  States 
and  Mexico.  All  groundfish  possessed 
between  0-200  nm  offshore  or  landed  in 
Washington,  Oregon,  or  California  are 
presumed  to  have  been  taken  and 
retained  from  the  FEZ,  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 

(9)  Routine  management  measures. 
Most  trip,  bag,  and  size  limits,  and  area 
closures  in  the  groundfish  fishery  have 
been  designated  "routine,"  which 
means  they  may  be  changed  rapidly 
after  a  single  Council  meeting.  (See  50 
CFR  660.323(b)).  Council  meetings  in 
2002  will  be  held  in  the  months  of 
March,  April,  June,  September,  anJ 
November.  Inseason  changes  to  routine 
management  measures  are  announced  in 
the  Federal  Register.  Information 
concerning  changes  to  routine 
management  measiues  is  available  ft^om 
the  NMFS  Northwest  and  Southwest 
Regional  Offices  (see  ADDRESSES). 
Changes  to  trip  limits  are  effective  at  the 
times  stated  in  the  Federal  Register. 
Once  a  change  is  effective,  it  is  illegal 

to  take  and  retain,  possess,  or  land  more 
fish  than  allowed  under  the  new  trip 
limit.  This  means  that,  unless  otherwise 
announced  in  the  Federal  Register, 
offloading  must  begin  before  the  time  a 
fishery  closes  or  a  more  restrictive  trip 
limit  takes  effect. 

(10)  Limited  entry  limits.  It  is 
unlawful  for  any  person  to  take  and 
retain,  possess,  or  land  groundfish  in 
excess  of  the  landing  limit  for  the  open 
access  fishery  without  having  a  valid 
limited  entry  permit  for  the  vessel 
affixed  with  a  gear  endorsement  for  the 
gear  used  to  catch  the  fish  (50  CFR 
660.306(p)). 

(11)  Operating  in  both  limited  entry 
and  open  access  fisheries.  The  open 
access  trip  limit  applies  to  any  fishing 
conducted  with  open  access  gear,  even 
if  the  vessel  has  a  valid  limited  entry 
permit  with  an  endorsement  for  another 
type  of  gear.  A  vessel  that  operates  in 
both  the  open  access  and  limited  entry 
fisheries  is  not  entitled  to  two  separate 
trip  limits  for  the  same  species.  If  a 
vessel  has  a  limited  entry  permit  and 
uses  open  access  gear,  but  the  open 
access  limit  is  smaller  than  the  limited 
entry  limit,  the  open  access  limit  carmot 
be  exceeded  and  counts  toward  the 
limited  entry  limit.  If  a  vessel  has  a 
limited  entry  permit  and  uses  open 


access  gear,  but  the  open  access  limit  is 
larger  than  the  limited  entry  limit,  the 
smaller  limited  entry  limit  applies,  even 
if  taken  entirely  with  open  access  gear. 
(12)  Operating  in  areas  with  different 
trip  limits.  Trip  limits  for  a  species  or 
a  species  group  may  differ  in  different 
geographic  areas  along  the  coast.  The 
following  "crossover"  provisions  apply 
to  vessels  operating  in  different 
geographical  areas  that  have  different 
cumulative  or  "per  trip"  trip  limits  for 
the  same  species  or  species  group.  Such 
crossover  provisions  do  not  apply  to 
species  that  are  subject  only  to  daily  trip 
limits,  or  to  the  trip  limits  for  black 
rockfish  off  Washington  (see  50  CFR 
660.323(a)(1)).  In  2003,  the  cumulative 
trip  limit  periods  for  the  limited  entry 
and  open  access  fisheries  are  specified 
in  paragraph  A(l)(d),  but  may  be 
changed  during  the  year  if  annoimced  in 
the  Federal  Register. 

(a)  Going  from  a  more  restrictive  to  a 
more  liberal  area.  If  a  vessel  takes  and 
retains  any  groimdfish  species  or 
species  group  of  groundfish  in  an  area 
where  a  more  restrictive  trip  limit 
applies  before  fishing  in  an  area  where 

a  more  liberal  trip  limit  (or  no  trip  limit) 
applies,  then  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  the  entire 
period  to  which  that  trip  limit  applies, 
no  matter  where  the  fish  are  taken  and 
retained,  possessed,  or  landed. 

(b)  Going  from  a  more  liberal  to  a 
more  restrictive  area.  If  a  vessel  takes 
and  retains  a  groundfish  species  or 
species  group  in  an  area  where  a  higher 
trip  limit  or  no  trip  limit  applies,  and 
takes  and  retains,  possesses  or  lands  the 
same  species  or  species  group  in  an  area 
where  a  more  restrictive  trip  limit 
applies,  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  the  entire 
period  to  which  that  trip  limit  applies, 
no  matter  where  the  fish  are  taken  and 
retained,  possessed,  or  landed. 

(c)  Operating  in  two  different  areas 
where  a  species  or  species  group  is 
managed  with  different  types  of  trip 
limits.  During  the  fishing  year,  NMFS 
may  implement  management  measiues 
for  a  species  or  species  group  that  set 
different  types  of  trip  limits  (for 
example,  per  trip  limits  versus 
cumulative  trip  limits)  for  different 
areas.  If  a  vessel  fishes  for  a  species  or 
species  group  that  is  managed  with 
different  types  of  trip  limits  in  two 
different  areas  within  the  same 
cumulative  limit  period,  then  that  vessel 
is  subject  to  the  most  restrictive  overall 
ciunulative  limit  for  that  species, 
regardless  of  where  fishing  occurs. 

(d)  Minor  rockfish.  Several  rockfish 
species  are  designated  with  species- 
specific  limits  on  one  side  of  the  40°10' 
N.  lat.  management  line,  and  are 
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included  as  part  of  a  minor  rockfish 
complex  on  the  other  side  of  the  line. 

(i)  If  a  vessel  takes  and  retains  minor 
slope  rockfish  north  of  38°  N.  lat.,  that 
vessel  is  also  permitted  to  take  and 
retain,  possess  or  land  splitnose  rockfish 
up  to  its  cumulative  limit  south  of  38° 
N.  lat.,  even  if  splitnose  rockfish  were 
a  part  of  the  landings  from  minor  slope 
rockfish  taken  and  retained  north  of  38° 
N.  lat.  [Note:  A  vessel  that  takes  and 
retains  minor  slope  rockfish  on  both 
sides  of  the  management  line  in  a  single 
cumulative  limit  period  is  subject  to  the 
more  restrictive  cumulative  limit  for 
milior  slope  rockfish  during  that 
period.) 

(ii)  If  a  vessel  takes  and  retains  minor 
slope  rockfish  south  of  38°  N.  lat.,  that 
vessel  is  also  permitted  to  take  and 
retain,  possess  or  land  Pacific  ocean 
perch  (POP)  up  to  its  cumulative  limit 
north  of  38°  N.  lat.,  even  if  POP  were 
a  part  of  the  landings  from  minor  slope 
rockfish  taken  and  retained  south  of  38° 
N.  lat.  [Note:  A  vessel  that  takes  and 
retains  minor  slope  rockfish  on  both 
sides  of  the  management  line  in  a  single 
cumulative  limit  period  is  subject  to  the 
more  restrictive  cumulative  limit  for 
minor  slope  rockfish  during  that 
period.) 

(iii)  If  a  vessel  takes  and  retains  minor 
shelf  rockfish  south  of  40°10'  N.  lat., 
that  vessel  is  also  permitted  to  take  and 
retain,  possess,  or  land  yellowtail 
rockfish  up  to  its  cumulative  limits 
north  of  40°10'  N.  lat.,  even  if  yellowtail 
rockfish  is  part  of  the  landings  from 
minor  shelf  rockfish  taken  and  retained 
south  of  40°10'  N.  lat.  Widow  rockfish 
is  included  in  overall  shelf  rockfish 
limits  for  all  gear  groups.  [Note:  A  vessel 
that  takes  and  retains  minor  shelf 
rockfish  on  both  sides  of  the 
management  line  in  a  single  ciunulative 
limit  period  is  subject  to  the  more 
restrictive  ciunulative  limit  for  minor 
shelf  rockfish  during  that  period.) 

(e)  "DTS  complex. "  For  2003,  there 
are  differential  trip  limits  for  the  "DTS 
complex"  (Dover  sole,  shortspine 
thomyhead,  longspine  thomyhead, 
sablefish)  north  and  south  of  the 
management  line  at  40°10'  N.  lat. 
Vessels  operating  in  the  limited  entry 
trawl  fishery  are  subject  to  the  crossover 
provisions  in  this  paragraph  A.(12) 
when  making  landings  that  include  any 
one  of  the  four  species  in  the  "DTS 
complex." 

(1)  Flatfish  complex.  For  2003,  there 
are  differential  trip  limits  for  the  flatfish 
complex  (butter,  curlfin,  English, 
flathead,  petrale,  rex,  rock,  and  sand   * 
soles.  Pacific  sanddab,  and  starry 
flounder)  north  and  south  of  the 
management  line  at  40°10'  N.  lat. 
Vessels  operating  in  the  limited  entry 


trawl  fishery  are  subject  to  the  crossover 
provisions  in  this  paragraph  A. (12) 
when  making  landings  that  include  any 
one  of  the  species  in  the  flatfish 
complex. 

(13)  Sorting.  It  is  unlawful  for  any 
person  to  "fail  to  sort,  prior  to  the  first 
weighing  after  offloading,  those 
groundfish  species  or  species  groups  for 
which  there  is  a  trip  limit,  size  limit, 
quota,  or  commercial  OY,  if  the  vessel 
fished  or  landed  in  an  area  diuing  a 
time  when  such  trip  limit,  size  limit, 
commercial  optimum  yield,  or  quota 
applied."  This  provision  applies  to  both 
the  limited  entry  and  open  access 
fisheries  (see  50  CFR  660.306(h).)  The 
following  species  must  be  sorted  in 
2003: 

(a)  For  vessels  with  a  limited  entry 
permit: 

(i)  Coastwide  widow  rockfish,  canary 
rockfish,  darkblotched  rockfish, 
yelloweye  rockfish,  shortbelly  rockfish, 
minor  nearshore  rockfish,  minor  shelf 
rockfish,  minor  slope  rockfish, 
shortspine  and  longspine  thomyhead, 
Dover  sole,  arrowtooth  flounder,  rex 
sole,  petrale  sole,  arrowtooth  flounder, 
other  flatfish,  lingcod,  sablefish,  and 
Pacific  whiting  [Note:  Although  both 
yelloweye  and  darkblotched  rockfish  are 
considered  minor  rockfish  managed 
under  the  minor  shelf  and  minor  slope 
rockfish  complexes,  respectively,  they 
have  separate  OYs  and  therefore  must 
be  sorted  by  species.) 

(ii)  North  of  40°10'  N.  lat.-  POP. 
yellowtail  rockfish,  and,  for  fixed  gear, 
black  rockfish  and  blue  rockfish; 

(iii)  South  of  40°10'  N.  lat.-  minor 
shallow  nearshore  rockfish,  minor 
deeper  nearshore  rockfish,  chilipepper 
rockfish,  bocaccio  rockfish,  splitnose 
rockfish,  and  Pacific  sanddabs. 

(b)  For  open  access  vessels  (vessels 
without  a  limited  entry 

permit): 

(i)  Coastwide-widow  rockfish,  canary 
rockfish,  darkblotched  rockfish, 
yelloweye  rockfish,  minor  nearshore 
rockfish,  minor  shelf  rockfish,  minor 
slope  rockfish,  Dover  sole,  arrowtooth 
flounder,  petrale  sole,  rex  sole,  other 
flatfish,  lingcod,  sablefish,  Pacific 
whiting,  and  Pacific  sanddabs; 

(ii)  North  of  40°10'  N.  lat-  black 
rockfish,  blue  rockfish,  POP,  yellowtail 
rockfish; 

(iii)  South  of  40°10'  N.  lat.-  minor 
shallow  nearshore  rockfish,  minor 
deeper  nearshore  rockfish,  chilipepper 
rockfish,  bocaccio  rockfish,  splitnose 
rockfish; 

(iv)  South  of  Point  Conception- 
thorny  heads. 

(14)  Limited  Entry  Trawl  Gear 
Restrictions.  Limited  entry  trip  limits 
may  vary  depending  on  the  type  of  trawl 


gear  that  is  on  board  a  vessel  during  a 
fishing  trip:  large  footrope,  small 
footrope,  or  midwater  trawl  gear.  No 
more  than  one  type  of  trawl  gear  may  be 
on  board  diu-ing  any  single  fishing  trip. 

(a)  Types  of  trawl  gear — Large 
footrope,  small  footrope,  and  midwater 
or  pelagic  trawl  gears  are  defined  at  50 
CFR  660.302  and  660.322(b). 

(b)  Cumulative  trip  limits  and 
prohibitions  by  trawl  gear  type — (i) 
Large  footrope  trawl.  If  Table  3  does  not 
provide  a  large  footrope  trawl 
cumulative  or  trip  limit  for  a  particular 
species  or  species  group,  it  is  unlawful 
to  take  and  retain,  possess  or  land  that 
species  or  species  group  if  large  footrope 
gear  is  on  board.  It  is  unlawful  for  any 
vessel  using  large  footrope  gear  to 
exceed  large  footrope  gear  limits  for  any 
species  or  to  use  large  footrope  gear  to 
exceed  small  footrope  gear  or  midwater 
trawl  gear  limits  for  any  species.  It  is 
unlawful  for  any  vessel  using  large 
footrope  gear  or  that  has  large  footrope 
trawl  gear  on  board  to  fish  for 
groundfish  shoreward  of  the  Rockfish 
Conservation  Areas  (RCAs)  defined  at 
paragraph  (19)  of  this  section.  The 
presence  of  rollers  or  bobbins  larger 
than  8  inches  (20  cm)  in  diameter  on 
board  the  vessel,  even  if  not  attached  to 
a  trawl,  will  be  considered  to  mean  a 
large  footrope  trawl  is  on  board. 

(ii)  Small  footrope  or  midwater  trawl 
gear.  Cumulative  trip  limits  for  canary 
rockfish,  chilipepper  rockfish,  widow 
rockfish,  yellowtail' rockfish,  bocaccio, 
minor  shelf  rockfish,  minor  nearshore 
rockfish,  and  lingcod,  as  indicated  in 
Table  3  under  NMFS  Actions,  are 
allowed  only  if  small  footrope  gear  or 
midwater  trawl  gear  is  used,  and  if  that 
gear  meets  the  specifications  in 
paragraphs  A.  (14). 

(iii)  Midwater  trawl  gear.  Higher 
yellowtail  and  widow  rockfish 
cumulative  trip  limits  are  available  for 
limited  entry  vessels  using  midwater 
trawl  gear.  Each  landing  that  contains 
yellowrtail  or  widow  rockfish  is 
attributed  to  the  gear  on  board  with  the 
most  restrictive  trip  limit  for  those 
species.  Landings  attributed  to  ^mall 
footrope  trawl  must  not  exceed  the 
small  footrope  limit,  and  landings 
attributed  to  midwater  trawl  must  not 
exceed  the  midwater  trawl  limit.  If  a 
vessel  has  landings  attributed  to  both 
types  of  trawls  during  a  cumulative  trip 
limit  period,  all  landings  are  counted 
toward  the  most  restrictive  gear-specific 
cumulative  limit. 

(iv)  More  than  one  type  of  trawl  gear 
on  board;  trawl  gear  and  non-trawl  gear 
on  board.  The  cumulative  trip  limits  in 
Table  3  of  Section  FV  must  not  be 
exceeded.  For  the  first  time  in  2003,  it 
is  prohibited  to  have  more  than  one  type 
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of  trawl  gear  on  board.  It  is  prohibited 
to  have  more  than  one  type  of  limited 
entry  trawl  gear  on  board  and  it  is 
prohibited  to  have  both  limited  entry 
trawl  gear  and  exempted  trawl  gear  on 
board.  It  is  also  prohibited  to  have  both 
trawl  gear  and  non-trawl  (limited  entry 
or  open  access)  gear  on  board  at  the 
same  time. 

(c)  State  landing  receipts. 
Washington,  Oregon,  and  California  will 
require  the  type  of  trawl  gear  on  board 
to  be  recorded  on  the  State  landing 
receipt(s)  for  each  trip  or  on  an 
attachment  to  the  State  landing  receipt. 

(d)  Gear  inspection,  All  trawl  gear  and 
trawl  gear  compoflents,  including 
unattached  rollers  or  bobbins,  must  be 
readily  accessible  and  made  available 
for  inspection  at  the  request  of  an 
authorized  officer.  No  trawl  gear  may  be 
removed  from  the  vessel  prior  to 
offloading.  All  footropes  shall  be 
uncovered  and  clearly  visible  except 
when  in  use  for  fishing. 

(15)  Platooning — limited  entry  trawl 
vessels.  Limited  entry  trawl  vessels  are 
automatically  in  the  "A"  platoon,  unless 
the  "B"  platoon  is  indicated  on  the 
limited  entry  permit.  If  a  vessel  is  in  the 
"A"  platoon,  its  cumulative  trip  limit 
periods  begin  and  end  on  the  beginning 
and  end  of  a  calendar  month  as  in  the 
•  past.  No  more  ihan  one  trawl  permit 
may  be  registered  to  a  vessel  unless  a 
permit  is  endorsed  for  both  trawl  and 
either  longline  or  pot  gear  and  is  being 
stacked  under  §  660.335(c)  for  use  in  the 
limited  entry  fixed  gear  primary 
sablefish  fishery.  If  a  vessel  is  registered 
4oT  use  with  more  than  one  permit  with 
a  trawl  endorsement  through  the  fixed 
gear  permit  stacking  program,  then  the 
vessel  owner  must  designate  one  trawl- 
endorsed  permit  as  his  base  trawl 
permit  and  may  only  fish  in  the  platpon 
associated  with  that  base  trawl  permit. 
If  a  limited  entry  trawl  permit  is 
authorized  for  the  "B"  platoon,  then 
cumulative  trip  limit  periods  will  begin 
on  the  16th  of  the  month  (generally  2 
weeks  later  than  for  the  "A"  platoon), 
unless  otherwise  specified. 

(a)  For  a  vessel  in  the  "B"  platoon, 
cumulative  trip  limit  periods  begin  on 
the  16th  of  the  month  at  0001  hours,  l.t., 
and  end  at  2400  hours,  l.t.,  on  the  15th 
of  the  month.  Therefore,  the 
management  measures  announced 
herein  that  are  effective  on  January  1, 
2003,  for  the  "A"  platoon  will  be 
effective  on  January  16,  2003.  for  the 
"B"  platoon.  The  effective  date  of  any 
inseason  changes  to  the  cumulative  trip 
limits  also  will  be  delayed  for  2  weeks 
for  the  "B"  platoon,  unless  otherwise 
specified. 

(b)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  may  take  and  retain,  but 


may  not  land,  groundfish  from  January 
1,  2003.  through  January  15,  2003. 

(c)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  will  have  the  same 
cumulative  trip  limits  for  the  November 
16,  2003,  through  December  31.  2003. 
period  as  a  vessel  operating  in  the  "A" 
platoon  has  for  the  November  1,  2002, 
through  December  31,  2002  period. 

(16)  Permit  transfers.  Limited  entry 
permit  transfers  are  to  take  effect  no 
earlier  than  the  first  day  of  a  major 
cumulative  limit  period  following  the 
day  NMFS  receives  the  transfer  form 
and  original  permit  (50  CFR 
660.335(e)(3)).  Those  days  in  2003  are 
January  1,  March  1,  May  1,  July  1. 
September  1 .  and  November  1 ,  and  are 
delayed  by  15  days  (starting  on  the  16th 
of  a  month)  for  the  "B"  platoon. 

(17)  Exempted  fisheries.  U.S.  vessels 
operating  under  an  exempted  fishing 
permit  (EFP)  issued  under  50  CFR  part 
600  are  also  subject  to  these  restrictions, 
unless  otherwise  provided  in  the 
permit.  EFPs  may  include  the  collecting 
of  scientific  samples  of  groundfish 
species  that  would  otherwise  be 
prohibited  for  retention. 

(18)  Application  of  requirements. 
Paragraphs  B.  and  C.  pertain  to  the 
commercial  groundfish  fishery,  but  not 
to  Washington  coastal  tribal  fisheries, 
which  are  described  in  Section  V.  The 
provisions  in  paragraphs  B.  and  C.  that 
are  not  covered  under  the  headings 
"limited  entry"  or  "open  access"  apply 
to  all  vessels  in  the  commercial  fishery 
that  take  and  retain  groundfish,  unless 
otherwise  stated.  Paragraph  D.  pertains 
to  the  recreational  fishery. 

(19)  Rockfish  Conservation  Areas.  For 
2003.  the  Council  has  introduced 
several  RCAs  and  a  Yelloweye  Rockfish 
Conservation  Area  (YRCA)  and  has 
retained  the  Cowcod  Conservation  Area 
(CCAs)  used  in  2001  and  2002. 
Collectively,  any  geographically  defined 
area  where  specific  fishing  activities  are 
prohibited  (closed)  or  otherwise 
restricted  intended  to  protect  a 
particular  groundfish  species  or  species 
group  or  intended  to  protect  a  complex 
of  species  is  referred  to  as  a  Groundfish 
Conservation  Area.  The  YRCA.  the 
CCAs,  and  the  larger  depth-based  RCAs 
are  Groundfish  Conservation  Areas. 
Larger  RCAs  intended  to  protect  a 
complex  of  species,  such  as  overfished 
shelf  rockfish  species,  have  boundaries 
defined  by  a  series  of  coordinates 
intended  to  approximate  particular 
depth  contours,  such  as  100  fm  (183  m). 
150  fm  (274  m),  250  fin  (457,)  etc. 
Different  gear  types  or  fishing  sectors 
may  have  RCAs  with  differing 
boundaries. 

(a)  Yellowreye  Rockfish  Conservation 
Area.  Recreational  fishing  for 


groundfish  is  prohibited  within  the 
YRCA.  It  is  unlawful  for  recreational 
fishing  vessels  to  take,  retain,  possess, 
or  land  groundfish  inside  the  YRCA. 
The  YRCA  is  a  C-shaped  area  off  the  . 
northern  Washington  coast  that  is 
bound  by  straight  lines  connecting  all  of 
the  following  points  in  the  order  listed: 

48°00'  N.  lat.;  124°59'  W.  long.; 

48°00'  N.  lat.;  125°18'  W.  long.; 

48°04'N.  lat.;  124°59' W.  long.; 

48°04'  N.  lat.;  125°18'  W.  long.; 

48°04'  N.  lat.;  125°11'  W.  long.; 

48°04'  N.  lat.;  125°18'  W.  long.; 

48°18'N.  lat.;  125°11'W.  long.; 

48°18'  N.  lat.;  125°18'  W.  long.; 

and  connecting  back  to  48°00'  N.  lat.; 
124°59'W.  long. 

(b)  Cowcod  Conservation  Areas.  The 
coordinates  of  the  Cowcod  Conservation 
Areas  (CCAs)  are  defined  at 

§  660.304(c).  Recreational  and 
commercial  fishing  for  groundfish  is 
prohibited  within  the  CCAs,  except  that 
recreational  and  commercial  fishing  for 
rockfish  and  lingcod  is  permitted  in 
waters  inside  20  fathoms  (36.9  m).  It  is 
unlawful  to  take  and  retain,  possess,  or 
land  groundfish  inside  the  CCAs,  except 
for  rockfish  and  lingcod  taken  in  waters 
inside  the  20-fathom  (36.9  m)  depth 
contour,  when  those  waters  are  open  to 
fishing.  Commercial  fishing  vessels  may 
transit  through  the  Western  CCA  with 
their  gear  stowed  and  groundfish  on 
board  only  in  a  corridor  through  the 
Western  CCA  bounded  on  the  north  by 
the  latitude  line  at  33°00'30"  N.  lat..  and 
bounded  on  the  south  by  the  latitude 
line  at  32°59'30"  N.  lat. 

(c)  Limited  entry  trawl  groundfish 
coastwide  and  open  access  exempted 
trawl  south  of4(f"l(f  N.  lat. 
Conservation  Area. 

(i)  The  trawl  RCA  is  closed  to  limited 
entry  groundfish  trawl  fishing  coastwide 
and  to  open  access  exempted  trawl 
fishing  (except  for  pink  shrimp 
trawling)  south  of  40°10'  N.  lat.  Fishing 
with  limited  entry  groundfish  trawl  gear 
is  prohibited  within  the  trawl  RCA 
north  of  40°10'  N.  lat.  and  fishing  with 
any  trawl  gear  is  prohibited  within  the 
trawl  RCA  south  of  40°10'  N.  lat.,  unless 
that  vessel  is  trawling  for  pink  shrimp. 
Coastwide,  it  is  unlawful  to  take  and 
retain,  possess,  or  land  groundfish  taken 
with  limited  entry  groundfish  trawl  gear 
in  the  trawl  RCA.  South  of  40°10'  N.  lat., 
it  is  unlawful  to  take  and  retain, 
possess,  or  land  ally  species  of  fish 
taken  with  any  type  of  trawl  gear  in  the 
trawl  RCA.  Trawl  vessels  may  transit 
through  the  trawl  RCA,  with  or  without 
groundfish  on  board,  provided  all 
groundfish  trawl  gear  is  stowed  either: 
(1)  below  deck;  or  (2)  if  the  gear  cannot 
readily  be  moved,  in  a  secured  and 
covered  manner,  detached  from  all 
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towing  lines,  so  that  it  is  rendered 
unusable  for  fishing;  or  (3)  remaining  on 
deck  uncovered  if  the  trawl  doors  are 
hung  from  their  stanchions  and  the  net 
is  disconnected  from  the  doors.  These 
restrictions  do  not  apply  to  vessels 
fishing  with  midwater  trawl  gear  for     . 
Pacific  whiting  during  the  primary 
whiting  season  or  taking  and  retaining 
yellowtail  rockfish  or  widow  rockfish  in 
association  with  Pacific  whiting  during 
the  primary  whiting  season  caught  with 
midwater  trawl  gear  or  to  taking  and 
retaining  yellowtail  or  widow  rockfish 
with  midwater  trawl  gear  when  mid- 
water  gear  trip  limits  are  authorized  for 
those  species  (November-December 
2003.)  If  a  vessel  fishes  in  an  RCA,  it 
may  not  participate  in  any  fishing  on 
that  trip  that  is  inconsistent  with  the 
restrictions  that  apply  within  the  RCA. 
For  example,  if  a  vessel  participates  in . 
the  pink  shrimp  fishery  within  the  RCA, 
the  vessel  cannot  on  the  same  trip 
participate  in  the  DTS  fishery  outside  of 
the  RCA.  Nothing  in  these  Federal 
regulations  supercede  any  State 
regulations  that  may  prohibit  trawling 
shoreward  of  the  3  nm  State  waters 
boundary  line. 

(ii)  Between  the  U.S.  border  with 
Canada  and  40°10'  N.  lat..  the  trawl  RCA 
is  defined  along  an  eastern,  inshore 
bovmdary  approximating  100  fin  (183  m) 
in  January  through  June  and  October 
through  December,  and  approximating 
75  fin  (137  m)  in  July  and  August. 
Between  40°10'  N.  lat.  and  34''27'  N.  lat., 
the  trawl  RCA  is  defined  along  an 
eastern,  inshore  boundary 
approximating  50  fin  (91  m)  in  January 
and  February  and  60  fin  (110  m)  in 
March  through  December.  Between 
34''27'  N.  lat.  and  the  U.S.  border  with 
Mexico,  along  the  mainland  coast  of 
California,  the  trawl  RCA  is  defined 
along  an  eastern,  inshore  boundary 
approximating  100  fin  (183  m) 
throughout  the  year.  Between  34°27'  N. 
lat.  and  the  U.S.  bordra-  with  Mexico, 
adjacent  to  the  islands  offshore  of 
California,  the  trawl  RCA  is  defined 
along  an  inshore  boundary 
approximating  20  fin  (37  m)  throughout 
the  year.  Boundary  coordinates  are 
provided  below  at  paragraph  (e)  of  this 
section. 

(iii)  Between  the  U.S.  border  with 
Canada  and  38°  N.  lat.,  the  trawl  RCA 
is  defined  along  a  western,  offshore 
boimdary  approximating  250  fin  (457  m) 
in  March  through  October,  and 
approximating  250  fin  (457  m)  with 
some  modifications  to  provide  open 
areas  to  allow  winter  petrale  sole  fishing 
in  January,  February,  November,  and 
December.  Between  38°  N.  lat.  and  the 
U.S.  border  with  Mexico,  the  trawl  RCA 
is  defined  along  a  western,  offshore 


boundary  approximating  150  fin  (274  m] 
throughout  the  year.  Boundary 
coordinates  are  provided  below  at 
paragraph  (e)  of  this  section. 

[d]  Non-trawl  (limited  entry  fixed  gear 
and  open  access  nontrawl  gears) 
Groundfish  Conservation  Area. 

(i)  The  non-trawl  RCA  is  closed  to 
non-trawl  gear  (limited  entry  or  open 
access  longline  and  pot  or  trap,  open 
access  hook-and-line,  pot  or  trap, 
gillnet,  set  net,  trammel  net  and  spear) 
fishing  for  groundfish.  Fishing  with 
non-trawl  gear  is  prohibited  within  the 
non-trawl  gear  RCA.  It  is  unlawful  to 
take  and  retain,  possess,  or  land 
groundfish  taken  with  non-trawl  gear  in 
the  non-trawl  gear  RCA.  Limited  entry 
fixed  gear  and  open  access  non-trawl 
gear  vessels  may  transit  through  the 
non-trawl  gear  RCA,  with  or  without 
groimdfish  on  board.  These  restrictions 
do  not  apply  to  vessels  fishing  for 
species  other  than  groundfish  with  non- 
trawl gear.  If  a  vessel  fishes  in  an  RCA, 
it  ma/not  participate  in  any  fishing  on 
that  trip  that  is  inconsistent  with  the 
restrictions  that  apply  within  the  RCA. 
For  example,  if  a  vessel  participates  in- 
the  salmon  troll  fishery  within  the  RCA, 
the  vessel  cannot  on  the  same  trip 
participate  in  the  sablefish  fishery 
outside  of  the  RCA. 

(ii)  Between  the  U.S.  border  with 
Canada  and  46°16'  N.  lat.,  the  non-trawl 
gear  RCA  extends  to  the  shoreline. 
Between  46°16'N.  lat.  and  40°10'  N.  lat., 
the  non-trawl  gear  RCA  is  defined  along 
an  eastern,  inshore  boundary 
approximating  27  fin  (49  m)  throughout 
the  year.  Between  40°10'  N.  lat.  and  the 
U.S.  border  with  Mexico,  the  non-trawl 
gear  RCA  is  defined  along  an  eastern, 
inshore  boundary  approximating  20  fin 
(37  m)  throughout  the  year,  except  as 
provided  for  between  Point  Fermin 
(33°41'  N.  lat.;  118°18'  W.  long.)  and  the 
Newport  South  Jetty  (33°36'  N  .lat.;  lir 
51'  W.  long.)  Between  a  line  dravrn  due 
south  bom  Point  Fermin,  CA  (33°41'  N. 
lat.;  118°18'  W.  long.)  and  a  line  dravra 
due  west  from  the  Newport  South  Jetty 
(33°36'N  lat.;  117°  51' W.  long.,) 
vessels  fishing  with  hook-and-line  and/ 
or  trap  (or  pot)  gear  may  operate  from 
shore  to  a  boundary  line  approximating 
50  fm  (91  m)  in  the  months  of  July  and 
August.  Boimdary  coordinates  are 
provided  below  at  paragraph  (e)  of  this 
section. 

(iii)  Between  the  U.S.  border  with 
Canada  and  40°10'  N.  lat.,  the  non-trawl 
gear  RCA  is  defined  along  a  western, 
offshore  boundary  approximating  100 
fin  (183  m)  throughout  the  year. 
Between  40°10'  N.  lat.  and  the  U.S. 
border  with  Mexico,  the  trawl  RCA  is 
defined  along  a  western,  offshore 
boundary  approximating  150  fin  (274  m] 


throughout  the  year.  Boundary 
coordinates  are  provided  below  at 
paragraph  (e)  of  thissection. 

(e)  RCA  Boundary  Coordinates. 
Coordinates  for  the  specific  boundaries 
that  approximate  the  depth  contours 
selected  for  both  trawl  and  non-trawl 
gear  RCAs  are  provided  here. 

(i)  The  27-fin  (49-m)  depth  contour 
used'between  46°16'  N.  lat.  and  40°10' 
N.  lat.  as  an  eastern  boundary  for  the 
non-trawl  RCA  is  defined  by  straight 
lines  connecting  all  of  the  following 
points  in  the  order  stated: 

(1)  46°16.00'  N.  lat.,  124°12.39'  W. 
long.; 

(2)  46°14.85'  N.  lat,  124°12.39'  W. 
long.; 

(3)  46°3.95'  N.  lat.,  124°3.64'  W.  long.; 

(4)  45°43.14'  N.  lat.,  124°0.17'  W. 
long.; 

(5)  45°23.33'  N.  lat,  124°1.99'  W. 
long.; 

(6)  45°9.54'N.  lat.,  124°1.65'W.  long.; 

(7)  44°39.99'N.  lat..  124°8.67'W. 
long.; 

(8)  44°20.86'N.  lat,  124°10.31' W. 
long.; 

(9)  43°37.11'  N.  lat.,  124°14.91'  W. 
long.; 

(10)  43°27.54'N.  lat,  124°18.98' W. 
long.; 

(11)  43°20.68'  N.  lat,  124°25.53'  W. 
long.; 

(12)  43°15.08'  N.  lat.,  124°27.17'  W. 
long.; 

(13)  43°6.89'  N.  lat.,  124°29.65'  W. 
long.; 

(14)  43°1.02'  N.  lat.,  124°29.70'  W. 
long.; 

(15)  42°52.67'N.  lat,  124°36.10' W. 
long.; 

(16)  42°45.96'N.  lat.,  124°37.95' W. 
long.; 

(17)42°45.80'N.  lat,  124°35.41'W. 
long.; 

(18)  42°38.46'N.  lat,  124°27.49' W. 
long.; 

(19)  42°35.29'  N.  lat.,  124°26.85'  W. 
long.; 

(20)  42°31.49'  N.  lat,  124°31.40'  W. 
long.; 

(21)  42°29.06'  N.  lat.,  124°32.24'  W. 
long.; 

(22)  42°14.26'N.  lat.,  124°26.27' W. 
long.; 

(23)  42°4.86'N.  lat.,  124°21.94' W. 
long.; 

(24)  42°0.10'  N.  lat.,  124°20.99'  W. 
long.; 

(25)  42°0.00'  N.  lat,  124°21.03'  W^, 
long.;   - 

(26)  41°56.33'  N.  lat,  124°20.34'  W. 
long.; 

(27)  41°50.93'  N.  lat,  124°23.74'  W. 
long.; 

(28)  41°41.83'N.  lat,  124°16.99' W. 
long.; 

(29)  41°35.48'  N.  lat.,  124°16.35'  W. 
long.; 
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(30)  41°23.51'  N.  lat.,  124''10.48'  W. 
long.; 

(31)  41°4.62'N.  lat,  124°14.44' W. 
long.; 

(32)  40°54.28'  N.  lat.,  124°13.90'  W. 
long.; 

(33)  40°40.37'N.  lat,  124°26.21' W. 
long.; 

(34)  40°34.03'  N.  lat.,  124'*27.36'  W. 
long.; 

(35)  40°28.88'  N.  lat..  124°32.41'  W. 
long.; 

(36)  40°24.82'  N.  lat.,  124°29.56'  W. 
long.; 

(37)  40°22.64'  N.  lat,  124°24.05'  W. 
long.; 

(38)  40°18.67'N.  lat.,  124°21.90' W. 
long.; 

(39)  40°14.23'N.  lat.,  124°23.72' W. 
long.;  and 

(40)  40°10.00'  N.  lat.,  124°17.22'  W. 
long.; 

(ii)  The  75-fm  (137-m)  depth  contour 
used  north  of  40°10'  N.  lat.  as  an  eastern 
bovmdary  for  the  trawl  RCA  in  the 
months  of  July  and  August  is  defined  by 
straight  lines  connecting  all  of  the 
following  points  in  the  order  stated: 

(1)  48°14.58'N.  lat.  125°42.47' W. 
long.; 

(2)  48°20.26'  N.  lat,  125°23.03'  W. 
long.; 

(3)  48°23.00'  N.  lat.,  124°50.00'  W. 
long.; 

(4)  48°17.10'  N.  lat.,  124°54.82'  W. 
long.; 

(5)  48°05.10'  N.  lat.,  124°59.40'  W. 
long.; 

(6)  48°04.98'  N.  lat,  125°10.02'  W. 
long.; 

(7)  47°54.00'  N.  lat,  125°04.98'  W. 
long.; 

(8)  47°44.52'  N.  lat.,  125°00.00'  W. 
long.; 

(9)  47°42.00'  N.  lat..  124°58.98'  W. 
long.; 

(10)  47°35.52'N.  lat,  124°55.50' W. 
long.; 

(11)  47°22.02'N.  lat,  124°44.40' W. 
long.; 

(12)  47°16.98'N.  lat.,  124°45.48' W. 
long.; 

(13)  47°10.98'  N.  lat.,  124°48.48'  W. 
long.; 

(14)  47°04.98'N.  lat.,  124°49.02' W. 
long.; 

(15)  46°57.98'  N.  lat,  124''46.50'  W. 
long.; 

(16)  46°54.00'  N.  lat.,  124°45.00'  W. 
long.; 

(17)  46°48.48'  N.  lat.,  124°44.52'  W. 
long.; 

(18)  46°40.02'  N.  lat.,  124°36.00'  W. 
long.; 

(19)  46°34.09'  N.  lat,  124°27.03'  W. 
long.; 

(20)  46°24.64'  N.  lat.,  124°30.33'  W. 
long.; 

(21)  46°19.98'  N.  lat,  124°36.00'  W. 
long.; 


(22)  46''18.14'  N.  lat.,  124°34.26'  W. 
long.; 

(23)  46°18.72'  N.  lat.  124°22.68'  W. 
long.; 

(24)  46°14.64'N.  lat,  124°22.54'W. 
long.; 

(25)  46°11.08'N.  lat,  124°30.74' W. 
long.; 

(26)  46°4.28'N.  lat.  124°31.49' W. 
long.; 

(27)  45°55.97'  N.  lat.  124°19.95'  W. 
long.; 

(28)  45°44.97'  N.  lat^  124°15.96'  W. 
long.; 

(29)  45°43.14'N.  lat..  124°21.86' W. 
long.; 

(30)  45°34.44'  N.  lat..  124°14.44'  W. 
long.; 

(31)  45°15.49'N.  lat,  124°11.49' W. 
long.; 

(32)  44°57.31'  N.  lat,  124°15.03'  W. 
long.; 

(33)  44°43.90'  N.  lat.,  124°28.88'  W. 
long.; 

(34)  44°28.64'  N.  lat,  124°35.67'  W. 
long.; 

(35)  44°25.31'  N.  lat,  124"'43.08'  W. 
long.; 

(36)  44°17.15'N.  lat,  124°47.98' W. 
long.; 

(37)  44°13.67'  N.  lat.,  124°54.41'  W. 
long.; 

(38)  43°56.85'N.  lat.,  124°55.32' W. 
long.; 

(39)  43°57.50'  N.  lat..  124°41.23'  W. 
long.; 

(40)  44°1.79'  N.  lat.,  124°38.00'  W. 
long.; 

(41)  44°2.16'N.  lat.  124°32.62' W. 
long.; 

(42)  43°58.15'  N.  lat.  124°30.39'  W. 
long.; 

(43)  43°53.25'  N.  lat.  124°31.39'  W. 
long.; 

(44)  43°35.56'  N.  lat,  124°28.17'  W. 
long.; 

(45)  43°21.84'  N.  lat,  124°36.07'  W. 
long.; 

(46)  43°19.73'  N.  lat.,  124°34.86'  W. 
long.; 

(47)  43°9.38'N.  lat,  124°39.30' W. 
long.; 

(48)  43°7.11'  N.  lat,  124°37.66'  W. 
long.; 

(49)  42°56.27'  N.  lat..  124<'43.29'  W. 
long.; 

(50)  42°45.00'  N.  lat.  124°41.50'  W. 
long.; 

(51)  42°39.72'N.  lat.  124°39.11' W. 
long.; 

(52)  42°32.88'N.  lat,  124°40.13' W. 
long.; 

(53)  42°32.30'N.  lat,  124°39.04' W. 
long.; 

(54)  42°26.96'  N.  lat.,  124°44.31'  W. 
long.; 

(55)  42°24.11'N.  lat,  124°42.16' W. 
long.; 

(56)  42°21.10'  N.  lat.  124°35.46'  W. 
long.; 


(57)  42°14.72'  N.  lat..  124°32.30'  W. 
long.; 

(58)  42°9.24'  N.  lat,  124°32.04'  W. 
long.; 

(59)  42°1.89'  N.  lat,  124°32.70'  W. 
long.; 

(60)  42°0.03'  N.  lat.,  124°32.02'  W. 
long.; 

(61)  42°0.00'  N.  lat,  124°32.02'  W. 
long.; 

(62)  41°46.18'N.  lat.,  124°26.60'W. 
long.; 

(63)  41°29.22'  N.  lat..  124°28.04'  W. 
long.; 

(64)  41°9.62'  N.  lat,  124°19.75'  W. 
long.; 

(65)  40°50.71'N.  lat.  124°23.80' W. 
long.; 

(66)  40°43.35'  N.  lat,  124°29.30'  W. 
long.; 

(67)  40°40.24'  N.  lat.,  124°29.86'  W. 
long.; 

(68)  40°37.50'  N.  lat.,  124°28.68'  W. 
long.; 

(69)  40°34.42'  N.  lat.,  124°29.65'  W. 
long.; 

(70)  40°34.74'N.  lat..  124°34.61' W. 
long.; 

(71)  40°31.70'  N.  lat..  124°37.13'  W. 
long.; 

(72)  40°25.03'  N.  lat..  124°34.77'  W. 
long.; 

(73)  40°23.58'  N.  lat..  124°31.49'^W. 
long.; 

(74)  40°23.64'  N.  lat.  124°28.35'  W. 
long.; 

(75)  40°22.53'  N.  lat..  124°24.76'  W. 
long.; 

(76)  40°21.46'  N.  lat,  124°24.86'  W. 
long.; 

(77)  40°21.74'  N.  lat.,  124°27.63'  W. 
long.; 

(78)  40°19.76'  N.  lat,  124°28.15'  W. 
long.; 

(79)  40°18.00'  N.  lat.,  124°25.38' W. 
long.; 

(80)  40°18.54'  N.  lat,  124°22.94'  W. 
long.; 

(81)  40°15.55'N.  lat,  124°25.75' W. 
long.; 

(82)  40°16.06'  N.  lat.,  124°30.48'  W. 
long.; 

(83)  40°15.75'  N.  lat..  124°31.69'  W. 
long.;  and 

(84)  40°10.00'  N.  lat..  124°21.28'  W. 
long. 

(iii)  The  100-fin  (183-m)  depth 
contour  used  north  of  40°10'  N.  lat.  as 
an  eastern  boundary  for  the  trawl  RCA 
and  as  a  western  boiuidary  for  the  non- 
trawl  RCA  is  defined  by  straight  lines 
connecting  all  of  the  following  points  in 
the  order  stated: 

(1)  48°15.00'N.  lat.  125°41.00' W. 
long.; 

(2)  48°14.00'N.  lat,  125°36.00' W. 
long.; 

(3)  48°09.50'  N.  lat,  125°40.50'  W. 
long.; 
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(4)  48°08.00'  N.  lat.,  125°38.00'  W. 
long.;  long. 

(5)  48''05.00'  N.  lat.,  125°37.25'  W. 
long.;  long.; 

(6)  48°02 .60'  N.  lat. ,  1 25''34. 70'  W. 
long.;  long. 

(7)  47°59.00'  N.  lat.,  125°34.00'  W. 
long.;  long.; 

(8)  47°57.26'  N.  lat.,  125°29.82'  W. 
long.;  long.: 

(9)  47*'59.87'  N.  lat,  125°25.81'  W. 
long.;  long. 

(10)  48°01.08'  N.  lat.,  125''24.53'  W. 
long.;  long. 

(11)  48°02.08'  N.  lat,  125°22.98'  W. 
long.;  long. 

(12)  48°02.97'  N.  lat,  125'»22.89'  W. 
long.;  long.; 

(13)  48°04.47'  N.  lat,  125°21.75'  W. 
long.;  long 

(14)  48°06.11'  N.  lat.,  125°19.33'  W. 
long.;  long.; 

(15)  48°07.95'  N.  lat,  125°18.55'  W. 
long.;  long. 

(16)  48°09.00'  N.  lat.,  125°18.00'  W. 
long.;  long. 

(17)  48°11.31'  N.  lat.,  125°17.55'  W. 
long.;  long 

(18)  48°14.60'  N.  lat.,  125''13.46'  W. 
long.;  long.; 

(19)  48°16.67'  N.  lat,  125°14.34'  W. 
long.;  long.; 

(20)  48°18.73'  N.  lat.,  125°14.41'  W. 
long.;  long. 

(21)  48°19.98'  N.  lat.,  125°13.24'  W. 
long.;  long 

(22)  48°22.95'  N.  lat.,  125°10.79'  W. 
long.;  long 

(23)  48°21.61'  N.  lat.,  125°02.54'  W. 
long.;  long.; 

(24)  48°23.00'  N.  lat,  124°49.34'  W. 
long.;  long.; 

(25)  48°17.00'  N.  lat.,  124°56.50'  W. 
long.;  long. 

(26)  48°06.00'  N.  lat.,  125°00.00'  W. 
long.;  long. 

(27)  48°04.62'  N.  lat,  125°01.73'  W. 
long.;  long. 

(28)  48°04.84' N.  lat,  125°04.03' W. 
long.;  long. 

(29)  48°06.41'  N.  lat.,  125°06.51'  W. 
long.;  long. 

(30)  48°06.00'  N.  lat.,  125°08.00'  W. 
long.;  long.; 

(31)  48°07.28'  N.  lat,  125''11.14'  W. 
long.;  long.; 

(32)  48°03.45'  N.  lat,  125°16.66'  W. 
long.;  long.; 

(33)  47°59.50'  N.  lat.,  125°18.88'  W. 
long.;  long.; 

(34)  47°58.68'  N.  lat.,  125°16.19'  W. 
long.;  long. 

(35)  47°56.62'  N.  lat,  125°13.50'  W. 
long.;  long. 

(36)  47'»53.71'N.  lat.,  125°11.96' W. 
long.;  long. 

(37)  47°51.70'  N.  lat,  125°09.38'  W. 
long.;  long. 

(38)  47°49.95'  N.  lat.,  125°06.07'  W. 
long.;  long.; 


(39)  47°49.00'N.  lat.,  125°03.00' W. 


(40)  47°46.95'  N.  lat,  125°04.00'  W. 


(41)  47°46.58'N.  la^.,  125°03.15'W. 


(42)  47°44.07'N.  lat.,  125°04.28' W. 


(43)  47°43.32'  N.  lat,  125''04.41'  W. 


(44)  47°40.95'N.  lat.,  125°04.14' W. 


(45)  47°39.58'  N.  lat.,  125°04.97'  W. 


(46)  47°36.23'N.  lat,  125°02.77' W. 


(47)  47°34.28'  N.  lat.,  124°58.66'  W. 


(48)  47°32.17'  N.  lat,  124°57.77'  W. 


(49)  47°30.27'  N.  lat.,  124°56.16'  W. 


(50)  47°30.60'N.  lat,  124°54.80' W. 


(51)  47°29.26'  N.  lat,  124°52.21'  W. 


(52)  47°28.21'N.  lat,  124°50.65' W. 


(53)  47°27.38'N.  lat,  124''49.34' W. 


(54)  47°25.61'  N.  lat.,  124°48.26'  W. 


(55)  47°23.54'  N.  lat,  124''46.42'  W. 


(56)  47°20.64'N.  lat.,  124°45.91' W. 


(57)  47°17.99'  N.  lat.,  124°45.59'  W. 


(58)  47°18.20'N.  lat.,  124°49.12'  W. 


(59)  47°15.01'N.  lat,  124°51.09' W. 


(60)  47°12.61'N.  lat.,  124°54.89' W. 


(61)  47''08.22'N.  lat.,  124°56.53' W. 


(62)  47°08.50'  N.  lat,  124°54.95' W. 


(63)  47°01.92'  N.  latf  124°57.74'  W. 


(64)  47°01.14'N.  lat.,  124°59.35' W. 


(65)  46°58.48'N.  lat,  124°57.81' W. 


(66)  46°56.79'  N.  lat.,  124°56.03'  W. 


(67)  46°58.01'  N.  lat.,  124°55.09'  W. 


(68)  46°55.07'N.  lat.,  124°54.14' W. 


(69)  46°59.60'  N.  lat,  124°49.79'  W. 


(70)  46°58.72'N.  lat.,  124°48.78' W. 


(71)  46°54.45'N.  lat,  124°48.36' W. 


(72)  46°53.99'N.  lat,  124°49.95' W. 


(73)  46°54.38'N.  lat.,  124°52.73' W. 


(74)  46°52.38'  N.  lat,  124°52.02'  W. 


long. 


(75)  46°48.93'N.  lat.  124°49.17' W. 


long.; 


(76)  46°41.50'  N.  lat,  124°43.00'  W. 


long. 


[77)  46''34.5Q'  N.  lat.,  124°28.50'  W. 


long. 


(78)  46°29.00'N.  lat,  124°30.00' W. 


long. 


(79)  46°20.00'  N.  lat.,  124°36.50'  W. 


long.; 


(80)  46°18.00'  N.  lat,  124°38,00'  W. 


long. 


(81)  46°17.00'N.  lat,  124°35.50' W. 


long. 


(82)  46°17.00'  N.  lat,  124°22.50'  W. 


long. 


(83)  46°15.02'  N.  lat,  124''23. 77'  W. 


long.; 


(84)  46°12.00'N.  lat.,  124°35.00' W. 


long.; 


(85)  46°10.50'N.  lat.,  124°39.00' W. 


long. 


(86)  46°8.90'  N.  lat.,  124°39.11'  W. 


long. 


(87)  46°0.97'  N.  lat.,  124°38.56'  W. 


long.; 


(88)  45°57.04'  N.  lat.,  124°36.42'  W. 


long.; 


(89)  45°54.29'  N.  lat,  124°40.02'  W. 


long 


(90)  45°47.19'  N.  lat,  124°35.58'  W. 


long. 


(91)  45°41.75'N.  lat,  124°28.32' W. 


long. 


(92)  45'='34.16' N.  lat,  124°24.23' W. 


long. 


(93)  45°27.10'  N.  lat.,  124'»21.74' W^ 


long. 


(94)  45n7.14'N.  lat,  124°17.85' W. 


long. 


(95)  44°59.51'N.  lat,  124°19.34' W. 


long 


(96)  44°49.30'  N.  lat.,  124°29.97'  W. 


long.; 


(97)  44°45.64'N.  lat.,  124°33.89' W. 


long.; 


(98)  44°33.00'  N.  lat,  124°36.88'  W. 


long.; 


(99)  44°28.20'N.  lat.,  124°44.72' W. 


long. 


(100)  44°13.16'  N.  lat,  124''56.36' W. 


long.; 


(101)  43°56.34'  N.  lat.  124°55.74'  W. 


long. 


(102)  43°56.47'  N.  lat.,  124°34.61'  W. 


long. 


(103)  43°42.73'  N.  lat.,  124°32.41'  W. 


long. 


(104)  43°30.92'  N.  lat.,  124°34.43'  W. 


long. 


(105)  43°17.44'N.  lat,  124°41.16' W. 


long. 


(406)  43°7.04' N.  lat,  124°41.25'W 


long.; 


(107)  43°3.45'  N.  lat,  124°44.36'  W. 


long.; 


(108)  43°3.90'  N.  lat..  124°50.81'  W. 


long.; 
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(109)  42°55.70N.  lat.,  124°52.79' W. 
long.; 

(110)  42°54.12'N.  lat.,  124°47.36' W. 
long.; 

(111)42°43.99'N.  lat,  124°42.38'W. 
long.; 

(112)  42°38.23'  N.  lat.,  124°41.25'  W. 
long.; 

(113)  42°33.02'  N.  lat.,  124°42.38'  W. 
long.; 

(114)42°31.89'N.  lat,  124°42.04'W. 
long.; 

(115)  42°30.08'  N.  lat.,  124°42.67'  W. 
long.; 

(,116)  42°28.27'N.  lat,  124°47.08'  W. 
long.; 

(117)  42°25.22'  N.  lat.,  124°43.51'  W. 
long.; 

(118)  42°19.22'  N.  lat,  124°37.92'  W. 
long.; 

(119)  42°16.28'N.  lat,  124°36.11'W. 
long.; 

(120)  42°5.65'  N.  lat.,  124°34.92'  W. 
long.; 

(121)  42°0.00'N.  lat,  124°35.27' W. 
long.; 

(122)  42°00.00'N.  lat.,  124°35.26' W. 
long.; 

(123)  41°47.04'  N.  lat.,  124°27.64'  W. 
long.; 

(124)  41°32,92'  N.  lat,  124°28.79'  W. 
long.; 

(125)  41°24.17'N.  lat,  124°28.46' W. 
long.; 

(126)  41°10.12'N.  lat,  124°20.50' W. 
long.; 

(127)40°51.41'N.  lat,  124°24.38' W. 
long.; 

(128)  40°43.71'N.  lat,  124°29.89' W. 
long.; 

(129)  40°40.14'  N.  lat.,  124°30.90'  W. 
long.; 

(130)  40°37.35'  N.  lat.,  124°29.05'  W. 
long.; 

(131)  40°34.76'N.  lat,  124°29.82' W. 
long.; 

(132)  40°36.78'  N.  lat.,  124°37.06'  W. 
long.; 

(133)  40°32.44'  N.  lat.,  124°39.58'  W. 
long.; 

(134)  40°24.82'  N.  lat.,  124°35.12'  W. 
long.; 

(135)  40°23.30'N.  lat.,  124°31.60'W. 
long.; 

(136)  40°23.52'  N.  lat.,  124°28.78'  W. 
long.; 

(137)  40°22.43'  N.  lat,  124^*25.00'  W. 
long.; 

(138)  40°21.72'  N.  lat,  124°24.94'  W. 
long.; 

(139)40°21.87'N.  lat,  124°27.96' W. 
long.; 

(140)  40°21.40'  N.  lat,  124°28.74'  W. 
long.; 

(141)  40°19.68'N.  lat.,  124°28.49' W. 
long.; 

(142)  40°17.73'  N.  lat.  124°25.43'  W. 
long.; 

(143)  40°18.37'  N.  lat,  124''23.35'  W. 
long.; 


(144)  40°15.75'  N.  lat.,  124°26.05'  W. 
long.; 

(145)  40°16.75'  N.  lat.,  124°33.71'  W. 
long.; 

(146)  40°16.29'  N.  lat.,  124°34.36'  W. 
long.;  and 

(147)  40°10.00'  N.  lat.,  124°21.12'  W. 
long. 

(iv)  The  250-fm  (457-m)  depth 
contour  used  north  of  38°  N.  lat.  for 
March  through  October  as  a  western 
boundary  for  the  trawl  RCA  is  defined 
by  straight  lines  connecting  all  of  the 
following  points  in  the  order  stated: 

(1)  48°14.68'N.  lat,  125°42.10' W. 
long.; 

(2)  48°12.83'N.  lat,  125°39.71' W. 
long.; 

(3)  48°13.00'  N.  lat,  125°39.00'  W. 
long.; 

(4)  48°12.73'  N.  lat.  125°38.87'  W. 
long.; 

(5)  48°12.43'  N.  lat.,  125°39.12'  W. 
long.; 

(6)  48°11.83'  N;  lat.,  125°40.01'  W. 
long.; 

(7)  48°11.78'  N.  lat.,  125°41.70'  W. 
long.; 

(8)  48°10.62'  N.  lat.,  125°43.41'  W. 
long.; 

(9)  48°09.23'  N.  lat,  125°42.80'  W. 
long.; 

(10)  48°08.79'N.  lat,  125°43.79' W. 
long.; 

(11)  48°08.50'  N.  lat,  .125°45.00'  W. 
long.; 

(12)  48°07.43'  N.  lat,  125°46.36' W. 
long.; 

(13)  48°06.00'  N.  lat,  125°46.50'  W. 
long.; 

(14)  48°05.38' N.  lat.  125°42.82' W. 
long.; 

(15)  48°04.19'  N.  lat,  125°40.40'  W. 
long.; 

(16)  48°03.50'  N.  lat.,  125°37.00'  W. 
long.; 

(17)  48°01.50'N.  lat,  125°40.00' W. 
long.; 

(18)  47°57.00'  N.  lat,  125°37.00'  W. 
long.; 

(19)47°55.21'N.  lat,  125°37.22'W. 
long.; 

(20)  47°54.02'  N.  lat.,  125°36.57'  W. 
long.; 

(21)  47°53.67'  N.  lat,  125°35.06'  W. 
long.; 

(22)  47°54.14'  N.  lat.,  125°32.35'  W. 
long.; 

(23)  47°55.50'  N.  lat,  125°28.56'  W. 
long.; 

(24)  47°57.03'  N.  lat..  125°26.52'  W. 
long.; 

(25)  47°57.98'  N.  lat.,  125°25.08'  W. 
long.; 

(26)  48°00.54'  N.  lat,  125°24.38'  W. 
long.; 

(27)  48°01.45'N.  lat,  125°23.70' W. 
long.; 

(28)  48°01.97'  N.  lat,  125°22.34'  W. 
long.; 


(29)  48°03.68'  N.  lat.,  125°21.20'  W. 
long.; 

(30)  48°01.96'N.  lat,  125°19.56' W. 
long.; 

(31)  48°00.98'N.  lat..  125°20.43' W. 
long.; 

(32)  48°00.00'N.  lat,  125°20.68' W. 
long.; 

(33)  47°58.00'  N.  lat,  125°20.00'  W. 
long.; 

(34)  47°57.65'N.  lat,  125°19.18' W. 
long.; 

(35)  47°58.00'N.  lat,  125°18.00' W. 
long.; 

(36)  47°56.59'  N.  lat.,  125°18.15'  W. 
long.; 

(37)  47°51.30'  N.  lat.,  125°18.32'  W. 
long.; 

(38)  47°49.88'  N.  lat,  125°14.49'  W. 
long.; 

(39)  47°49.00'N.  lat.,  125°11.00' W. 
long.; 

(40)  47°47.99'  N.  lat.,  125°07.31'  W. 
long.; 

(41)  47°46.47'N.  lat,  125°08.63' W. 
long.; 

(42)  47°46.00'  N.  lat.,  125°06.00'  W. 
long.; 

(43)  47°44.50'  N.  lat.,  125°07.50'  W. 
long.; 

(44)  47°43.39'  N.  lat.,  125°06.57'  W. 
long.; 

(45)  47°42.37'  N.  lat.,  125°05.74'  W. 
long.; 

(46)  47°40.61'  N.  lat.,  125°06.48'  W. 
long.; 

(47)  47°37.43'  N.  lat,  125°07.33'  W, 
long.; 

(48)  47°33.68'  N.  lat.,  125°04.80' W. 
long.; 

(49)  47°30.00'  N.  lat.  125°00.00' W. 
long.; 

(50)  47°28.00'  N.  lat.  124°58.50' W. 
long.; 

(51)  47°28.88'  N.  lat,  124°54.71'  W. 
long.; 

(52)  47°27.70'N.  lat,  124°51.87' W. 
long.; 

(53)  47°24.84'  N.  lat.,  124°48.45'  W. 
long.; 

.     (54)  47°21.76'  N.  lat.,  124°47.42'  W. 
long.; 

(55)  47°18.84'  N.  lat.,  124°46.75'  W. 
long.; 

(56)  47°19.82'N.  lat,  124°51.43' W. 
long.; 

(57)  47°18.13'  N.  lat,  124°54.25'  W. 
long.; 

(58)  47°13.50'  N.  lat.,  124°54.69'  W. 
long.; 

(59)  47°15.00'  N.  lat.,  125°00.00'  W. 
long.; 

(60)  47°08.00'N.  lat,  124°59.83' W. 
long.; 

(61)  47°05.79'  N.  lat.,  125°01.00'  W. 
long.; 

(62)  47°03.34'  N.  lat,  124°57.49'  W. 
long.; 

(63)  47°01.00'  N.  lat.,  125°00.00'  W. 
long.; 
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(64)  46°55.00'  N.  kt..  125°02.00'  W. 
long.; 

(65)  46°51.00'  N.  lat.,  124°57.00'  W. 
long.; 

(66)  46°47.00'  N.  lat.,  124°55.00'  W. 
long.; 

(67)  46°34.00'N.  lat.,  124°38.00' W. 
long.; 

(68)  46°30.50'  N.  lat.,  124°41.00'  W. 
long.; 

(69)  46°33.00'  N.  lat.,  124°32.00'  W. 
long.; 

(70)  46°29.00'  N.  lat.,  124°32.00'  W. 
long.; 

(71)  46°20.00'N.  lat.,  124°39.00' W. 
long.; 

(72)  46°18.16'N.  lat.,  124°40.00' W. 
long.; 

(73)  46°15.83'  N.  lat,  124°27.01'  W. 
long.; 

(74)  46°15.00'  N.  lat.,  124°30.96' W. 
long.; 

(75)  46''13.17'N.  lat.,  124°37.87' W. 
long.; 

(76)  46''13.17'N.  lat.,  124°38.75' W. 
long.; 

(77)  46°10.50'  N.  lat.,  124°42.00'  W. 
long.; 

(78)  46°6.21'N.  lat.,  124''41.85' W. 
long.; 

(79)  46°3.02'  N.  lat.,  124°50.27' W. 
long.; 

(80)  45°57.00'  N.  lat.,  124°45.52'  W. 
long.; 

(81)  45°46.85'  N.  lat,  124°45.91'  W. 
long.; 

(82)  45°45.81'  N.  lat.,  124''47.05'  W. 
long.; 

(83)  45°44.87'N.  lat,  124°45.98' W. 
long.; 

(84)  45°43.44'  N.  lat.,  124°46.03'  W. 
long.; 

(85)  45°35.82'  N.  lat.,  124°45.72'  W. 
long.; 

(86)  45°35.70'  N.  lat.,  124°42.89'  W. 
long.; 

(87)  45°24.45'  N.  lat,  124°38.21'  W. 
long.; 

(88)  45°11.68'  N.  lat,  124°39.38'  W. 
long.; 

(89)  44°57.94'  N.  lat,  124°37.02'  W. 
long.; 

(90)  44°44.28'  N.  lat.,  124°50.79'  W. 
long.; 

(91)  44°32.63'  N.  lat.,  124°54.21'  W. 
long.; 

(92)  44°23.20'  N.  lat.,  124°49.87'  W. 
long.; 

(93)  44°13.17'N.  lat,  124°58.81' W. 
long.; 

(94)  43°57.92'N.  lat.,  124°58.29' W. 
long.; 

(95)  43°50.12'N.  lat,  124°53.36' W. 
Ibng.; 

(96)  43''49.53'  N.  lat.,  124°43.96'  W. 
long.; 

(97)  43°42.76'N.  lat,  124°41.40' W. 
long.; 

(98)  43°24.00'  N.  lat.,  124°42.61' W. 


(99)  43°19.74'  N.  lat.,  124°45.12'  W. 
long.; 

(100)  43°19.62'  N.  lat.,  124°52.95'  W. 
long.; 

(101)  43°17.41'  N.  lat,  124°53.02'  W. 
long.; 

(102)  42°49.15'  N.  lat.,  124°54.93'  W. 
long.; 

(103)  42°46.74'  N.  lat,  124°53.39'  W. 
long.; 

(104)  42°43.76'  N.  lat,  124°51.64'  W. 
long.; 

(105)  42°45.41'  N.  lat,  124°49.35'  W. 
long.; 

(106)  42°43.92'  N.  lat,  124°45.92'  W. 
long.; 

(107)  42°38.87'N.  lat,  124°43.38' W. 
long.; 

(108)  42°34.78'N.  lat,  124°46.56' W. 
long.; 

(109)  42°31.47'  N.  lat.,  124°46.89'  W. 
long.; 

(110)  42°31.00'N.  lat,  124°44.28' W. 
long.; 

(111)  42°29.22'N.  lat,  124°46.93' W. 
long.; 

(112)  42°28.39'  N.  lat,  124''49.94'  W. 
long.; 

(113)  42°26.28'  N.  lat,  124°47.60'  W. 
long.; 

(114)  42°19.58'  N.  lat,  124°43.21'  W. 
long.; 

(115)  42°13.75'  N.  lat,  124°40.06'  W. 
long.; 

(116)  42°5.12'N.  lat,  124°39.06' W. 
long.; 

(117)  41°59.99'N.  lat,  124°37.72' W. 
long.; 

(118)  42°0.00'N.  lat,  124°37.76' W. 
long.; 

(119)  41°47.93'N.  lat,  124°31.79' W. 
long.; 

(120)  41°21.35'N.  lat,  124°30.35' W. 
long.; 

(121)41°7.11'N.  lat,  124°25.25'W. 
long.; 

(122)  40°57.37'  N.  lat,  124°30.25'  W. 
long.; 

(123)  40°41.03'  N.  lat.,  124°33.21'  W. 
long.; 

(124)  40°37.40'N.  lat,  124°38.96' W. 
long.; 

(125)  40°33.70'N.  lat,  124°42.50' W. 
long.; 

(126)  40°31.31'N.  lat,  124°41.59'W. 
long.; 

(127)  40°25.00'N.  lat,  124°36.65' W. 
long.; 

(128)  40°22.42'  N.  lat,  124°32.19'  W. 
long.; 

(129)  40°17.17'  N.  lat.,  124°32.21'  W. 
long.; 

(130)  40°18.68'  N.  lat.,  124°50.44'  W. 
long.; 

(131)  40°10.11'  N.  lat,  124°28.25'  W. 
long.; 

(132)  40°1.63'N.  lat,  124°17.25' W. 
long.; 

(133)  39°51.85'N.  lat,  124°10.33' W. 
long.; 


(134)39°32.41'N.  lat,  124°0.01'W,  " 
long.; 

(135)  38°57.16'  N.  lat.,  124''1.89'  W. 
long.; 

(136)  38°11.66'  N.  lat,  123°30.87'  W. 
long.; 

(137)  38°3.18'N.  lat,  123°33.45' W. 
long.;  and 

(138)  38°00.00'N.  lat,  123''28.84' W. 
long. 

(v)  The  250-fm  (457-m)  depth 
contour  modified  to  allow  fishing  for 
petrale  in  winter  months  of  January, 
February,  November,  and  December  and 
used  north  of  38°  N.  lat.  as  a  western 
boimdary  for  the  trawl  RCA  is  defined 
by  straight  lines  connecting  all  of  the 
following  points  in  the  order  stated: 

(1)  48°14.71'  N.  lat,  125''41.95'  W.  .. 
long.; 

(2)  48°13.00'  N.  lat.,  125°39.00'  W. 
long.; 

(3)  48°08.50'  N.  lat.,  125°45.00'  W. 
long.; 

(4)  48°06.00'  N.  lat.,  125°46.50'  W. 
long.; 

(5)  48°03.50'N.  lat.,  125''37.00' W. 
long.; 

(6)  48''01.50'N.  lat.  125°40.00' W. 
long.; 

(7)  47°57.00'N.  lat.,  125°37.00' W. 
long.; 

(8)  47°55.50'N.  lat,  125''28.50' W. 
long.; 

(9)  47°58.00'  N.  lat.,  125''25.00'  W. 
long.; 

(10)  48''00.50'  N.  lat..  125''24.50'  W. 
long.;  "~- 

(11)  48°03.50'N.  lat,  125°21.00' W. 
long.; 

(12)  48°02.00'  N.  lat.,  125°19.50'  W. 
long.; 

(13)  48°00.00'N.  lat,  125°21.00' W. 
long.; 

(14)  47°58.00'  N.  lat.,  125°20.00'  W.     . 
long.; 

(15)  47°58.00'  N.  lat..  125''18.00'  W. 
long.; 

(16)  47°52.00'N.  lat,  125°16.50' W. 
long.; 

(17)  47°49.00'N.  lat,  125*'11.00' W. 
long.; 

(18)  47°46.00'  N.  lat,  125°06.00'  W. 
long.; 

(19)  47°44.50'N.  lat.,  125°07.50' W. 
long.; 

(20)  47°42.00'N.  lat.,  125°06.00' W. 
long.; 

(21)  47"'38.00'  N.  lat.,  125°07.00'  W. 
long.; 

(22)  47°30.00'  N.  lat..  125°00.00'  W. 
long.; 

(23)  47°28.00'N.  lat,  124°58.50' W. 
long.; 

(24)  47°28.88'  N.  lat.,  124''54.71'  W. 
long.; 

(25)  47°27.70'  N.  lat.,  124°51.87'  W. 
long.; 

(26)  47°24.84'N.  lat.,  124°48.45' W. 
long:; 
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(27)  47°21.76'N.  lat..  124°47.42' W. 
long.; 

(28)  47°18.84'N.  lat,  124°46.75' W. 
long.; 

(29)  47°19.82'  N.  lat,  124°51.43'  W. 
long.; 

(30)  47°18-13'  N.  lat,  124°54.25' W. 
long.; 

(31)  47°13.50'  N.  lat.,  124°54.69'  W. 
long.; 

(32)  47°15.00'  N.  lat.  125°00.00'  W. 
long.; 

(33)  47°08.00'  N.  lat,  124°59.82'  W. 
long.; 

(34)  47°05.79'  N.  lat.,  125°01.00'  W. 
long.; 

(35)  47°03.34'  N.  lat.,  124°57.49'  W. 
long.; 

(36)  47°01.00'  N.  lat,'125°00.00'  W. 
long.;  '    ; 

(37)  46°55.00'  N.  lat,  125°02.00'  W. 
long.; 

(38)  46°51.0O'  N.  lat,  124°57.00'  W. 
long.; 

(39)  46°47.00'  N.  lat.,  124°55.00'  W. 
long.; 

(40)  46°34.00'  N.  lat.,  124°38.00'  W. 
long.; 

(41)  46°30.50'  N.  lat.,  124°41.00'  W. 
long.; 

(42)  46"'33.00'  N.  lat.,  124°32.00'  W. 
long.; 

(43)  46°29.00'N.  lat,  124°32.00' W. 
long.; 

(44)  46°20.00'  N.  lat.,  124°39.00'  W. 
long.; 

(45)  46°18.16'  N.  lat.,  124°40.00'  W. 
long.; 

(46)  46''15.83'  N.  lat.,  124°27.01'  W. 
long.; 

(47)  46°15.00'  N.  lat.,  124=30.96'  W. 
long.; 

(48)  46°13.17'  N.  lat,  124''38.76'  W. 
long.; 

(49)  46°10.51'N.  lat,  124''41.99' W. 
long.; 

(50)  46''6.24'  N.  lat.,  124°41.81'  W. 
long.; 

(51)  46°3.04'  N.  lat.,  124°50.26'  W. 
long.; 

(52)  45°56.99'  N.  lat,  124''45.45'  W. 
long.; 

(53)  45°49.94'  N.  lat.,  124°45.75'  W. 
long.; 

(54)  45°49.94'  N.  lat.,  124°42.33'  W. 
long.; 

(55)  45°45.73'  N.  lat,  124°42.18'  W. 
long.; 

(56)  45°45.73'N.  lat,  124°43.82' W. 
long.; 

(57)  45''41.94'N.  lat,  124°43.61'W. 
long.; 

(58)  45°41.58'  N.  lat,  124°39.86'  W. 
long.; 

(59)  45°38.45'  N.  lat..  124''39.94'  W. 
long.; 

(60)  45°35.75'  N.  lat.  124°42.91'  W. 
long.; 

(61)  45°24.49'  N.  lat.,  124°38.20'  W. 
long.; 


(62)  45°14.43'  N.  lat.,  124°39.05'  W. 
long.; 

(63)  45°14.30'  N.  lat.,  124°34.19'  W. 
long.; 

(64)  45°8.98'  N.  lat.,  124°34.26'  W. 
long.; 

(65)  45°9.02'N.  lat.,  124°38.81' W. 
long.; 

(66)  44°57.98'N.  lat,  124°36.98' W. 
long.; 

(67)  44°56.62'  N.  lat,  124°38.32'  W. 
long.; 

(68)  44°50.82'  N.  lat,  124°35.52'  W. 
long.; 

(69)  44°46.89'N.  lat,  124°38.32' W. 
long.; 

(70)  44°50.78'  N.  lat.,  124°44.24'  W. 
long.; 

(71)  44°44.27'N.  lat.  124°50.78' W. 
long.; 

(72)  44°32.63'N.  lat.  124°54.24' W. 
long.; 

(73)  44°23.25'  N.  lat.  124°49.78'  W. 
long.; 

(74)  44°13.16'  N.  lat.  124°58.81'  W. 
long.; 

(75)  43°57.88'  N.  lat..  124°58.25'  W. 
long.; 

(76)  43°56.89'  N.  lat.,  124°57.33'  W. 
long.; 

[77]  43°53.41'N.  lat.  124°51.95' W. 
long.; 

(78)  43°51.56'  N.  lat..  124°47.38'  W. 
long.; 

(79)  43°51.49'  N.  lat..  124°37.77'  W. 
long.; 

(80)  43°48.02'  N.  lat.  124°43.31'  W. 
long.; 

(81)  43°42. 77'  N.  lat..  124°41.39'  W. 
long.; 

(82)  43°24.09'  N.  lat..  124°42.57'  W. 
long.; 

(83)  43"'19.73'  N.  lat.  124°45.09'  W. 
long.; 

(84)  43°15.98'  N.  lat.  124°47.76'  W. 
long.; 

(85)  43°4.14'  N.  lat.  124°52.55'  W. 
long.; 

(86)  43°4.00'  N.  lat.,  124°53.88'  W. 
long.; 

(87)  42°54.69'  N.  lat,  124°54.54'  W. 
long.; 

(88)  42°45.46'  N.  lat.  124°49.37'  W. 
long.; 

(89)  42°43.91'  N.  lat..  124''45.90'  W. 
long.; 

(90)  42''38.84'  N.  lat..  124°43.36'  W. 
long.; 

(91)  42°34.82'  N.  lat,  124°46.56'  W. 
long.; 

(92)  42°31.57'  N.  lat,  124°46.86'  W. 
long.; 

(93)  42°30.98'  N.  lat.,  124°44.27'  W. 
long.; 

(94)  42°29.21'  N.  lat,  124°46.93'  W. 
long.; 

(95)  42''28.52'N.  lat,  124°49.40' W. 
long.; 

(96)  42°26.06'  N.  lat..  124''46.61'  W. 
long.; 


(97)  42°21.82'  N.  lat.,  124°43.76'  W. 
long.; 

(98)  42°17.47'  N.  lat.,  124°38.89'  W. 
long.; 

(99)  42°13.67'N.  lat,  124°37.51' W. 
long.; 

(100)  42°13.76'  N.  lat..  124°40.03'  W. 
long.; 

(101)  42°5.12'  N.  lat.  124°39.06'  W. 
long.; 

(102)  42°2.67'N.  lat,  124^38.41' W. 
long.; 

(103)  42°2.67'  N.  lat.,  124''35.95'  W. 
long.; 

(104)  42°0.00'  N.  lat..  124°35.88'  W. 
long.; 

(105)  41°59.99'  N.  lat.,  124°35.92'  W. 
long.; 

(106)  41°56.38'  N.  lat..  124°34.96'  W. 
long.; 

(107)  41°53.98'  N.  lat.,  124°32.50'  W. 
long.; 

(108)  41°50.69'  N.  lat..  124°30.46'  W. 
long.; 

(109)  41°48.30'  N.  lat.  124°29.91'  W. 
long.; 

(110)  41°47.93'  N.  lat.  124°31.79'  W. 
long.; 

(111)  41°21.35'  N.  lat.  124°30.35'  W. 
long.; 

(112)  41''7.11'  N.  lat.  124°25.25'  W. 
long.; 

(113)  40°57.37'  N.  lat.  124°30.25'  W. 
long.; 

(114)  40°41.03'N.lat.  124°33.21' W. 
long.; 

(115)  40°37.40'  N.  lat..  124°38.96'  W. 
long.; 

(116)  40°33.70'  N.  lat.  124°42.50'  W. 
long.; 

(117)  40°31.31'N.  lat..  124°41.59' W. 
long.; 

(118)  40°25.00'  N.  lat.,  124°36.65'  W. 
long.; 

(119)  40°22.42'  N.  lat,  124°32.19'  W. 
long.; 

(120)  40°17.17'  N.  lat.,  124°32.21'  W. 
long.; 

(121)  40''18.68'  N.  lat,  124°50.44'  W. 
long.; 

(122)  40n0.11'N.  lat,  124°28.25' W. 
long.; 

(123)  40°1.63'  N.  lat,  124n7.25'  W. 
long.; 

(124)  39°51.85'N.  lat,  124"'10.33' W. 
long.; 

(125)  39°32.41'  N.  lat.,  124''0.01'  W. 
long.; 

(126)  38''57.16'  N.  lat,  124°1.89' W. 
long.; 

(127)  38°11.66'  N.  lat,  123°30.87'  W. 
long.; 

(128)  38°3.18'  N.  lat,  123''33.45'  W. 
long.;  and 

(129)  38°00.00'  N.  lat,  123°28.84'  W. 
long. 

(vi)  The  50-ftn  (91-m)  depth  contour 
used  between  40°10'  N.  lat.  and  34°27' 
N.  lat.  as  an  eastern  boundary  for  the 
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trawl  RCA  in  the  months  of  January  and 
February  is  defined  by  straight  lines 
connecting  all  of  the  following  points  in 
the  order  stated: 

(1)  40°10.01'  N.  lat.,  124*'19.97'  W. 

iMlg.; 

(2)  40°9.20'  N.  lat.,  124"'15.81'  W. 
long.; 

(3)  40''7.51'  N.  lat.,  124°15.29'  W. 
long.; 

(4)  40°5.22'  N.  lat.,  124°10.06'  W. 
long.; 

(5)  40°6.51'  N.  lat.,  124''8.01'  W.  long.; 

(6)  40''0.72'N.  lat,  124«'8.45' W.  long.; 

(7)  ag^Sp.eO'N.  lat.,  124''7.12'W. 
long.; 

(8)  39''52.58'  N.  lat.,  124''3.57' W. 
long.; 

(9)  39^50.65'  N.  lat,  123°57.98' W. 
long.; 

(10)  39°40.16'N.  lat,  123°52.41' W. 
long.; 

(11)  39''30.12'N.  lat,  123''52.92'W. 
long.; 

(12)  39°24.53'N.  lat,  123''55.16' W. 
long.; 

(13)  39°11.58'N.  lat.,  123°50.93' W. 
long.; 

(14)  38°55.13'N.  lat,  123°51.14' W. 
long.; 

(15)  38''28.58'  N.  lat.,  123°22.84' W. 
long.; 

(16)  38°14.58'N.  lat,  123''9.93' W. 
loag.; 

(17)  38°1.86'  N.  lat,  123°9.76'  W. 
long.; 

(18)  37°53.66'N.  lat,  123°12.06'W. 
long.; 

(19)  37''48.01'  N.  lat,  123°15.84'  W. 
long.; 

(20)  37''36.77'N.  lat,  122°58.48' W. 
long.; 

(21)  37''1.02'N.  lat,  122«'33.71' W. 
long.; 

(22)  37*'2.28'N.  lat.,  122»25.06' W. 
long.; 

(23)  36''48.20'N.  lat,  122°3.28' W. 
long.; 

(24)  36°51.46'  N.  lat.,  121°57.54'  W. 

'  (25)  36°44.14'  N.  lat,  121°58.10'  W. 
long.; 

(26)  36°36.76'N.  lat.,  122°1.16' W. 
long.; 

(27)  36°15.62'N.  lat,  121°57.13' W. 
long.; 

(28)  36°10.60'N.  lat.,  121°43.65'W. 
long.; 

(29)  35°40.38'  N.  lat.,  121°22.59'  W. 
lc>ng.; 

(30)  35°24.35'N.  lat,  121°2.53'W. 
long.; 

(31)  35°2.66'N.  lat,  120°51.63' W. 
long.; 

(32)  34°39.52'N.  lat.,  120°48.72' W. 
long.; 

(33)  34°31.26'  N.  lat.,  120°44.12'  W. 
long.;  and 

(34)  34°27.00'N.  lat,  120°31.25' W. 

litmg. 


(vii)  The  60-fm  (110-m)  depth  (33)  34''31.26'  N.  lat.,  120°44.12'  W. 

contour  used  between  40°10'  N.  lat.  and  long.;  and 

34°27'  N.  lat.  as  an  eastern  boimdary  for  (34)  34°27.00'  N.  lat..  120°31.25'  W. 

the  trawl  RCA  in  March  through  long. 

October  is  defined  by  straight  lines  (viii)  The  100-ftn  {183-m)  depth 

connecting  all  of  the  following  points  in  contour  used  between  34°27'  N.  lat.  and 

the  order  stated:  the  U.S.  border  with  Mexico  as  an 

(1)  40°10.01'  N.  lat.,  124°19.97'  W.  eastern  boimdary  for  the  trawl  RCA  is 
long.;  defined  by  straight  lines  connecting  all 

(2)  40°9.20'  N.  lat.,  124''15.81'  W.  of  the  following  points  in  the  ord« 
long.;  stated: 

(3)  40°7.51'  N.  lat.,  124n5.29'  W. ,  (1)  34''27.00'  N.  lat.,  120°31.74'  W. 
long.;  long.; 

(4)  40°5.22'  N.  lat.,  124''10.06'  W.  (2)  34''21.90'  N.  lat.,  120°25.25'  W. 
long.;  long.; 

(5)  40°6.51'  N.  lat.,  124°8.01'  W.  long.;         (3)  34''24.86'  N.  lat,  120''16.81'  W. 

(6)  40''0.72'  N.  lat.,  124°8.45'  W.  long.;  long.; 

(7)  39''56.60'  N.  lat.,  124"»7.12'  W.  (4)  34°22.80'  N.  lat.,  U9''57.06'  W. 
long.;  long.; 


(8)  39''52.58'N.  lat.,  124*'3.57'W. 
long.; 

(9)  39°50.65'  N.  lat,  123''57.98'  W. 
long.; 

(10)  39°40.16'N.  lat.,  123°52.41' W. 
long.;  » 

(11)  39''30.12'N.  lat,  123°52.92' W. 
long.; 

(12)  39°24.53'N.  lat.,  123''55.16' W. 
long.; 

(13)  39''11.58'N.  lat,  123°50.93' W. 
long.; 

(14)  38°55.13'N.  lat,  123°51.14' W. 
long.; 

(15)  38°28.58'N.  lat.,  123°22.84' W. 
long.; 

(16)  38°8.32'N.  lat,  123"'14.60' W. 
long.; 

(17)  38°0.27'  N.  lat.,  123°15.29'  W. 
long.; 

(18)  37''56.93'N.  lat.  123°21.61' W. 
long.; 

(19)  37°48.01'N.  lat,  123°15.84' W. 
long.; 

(20)  37°36.77'N.  lat,  122°58.48' W. 
long.; 

(21)  37°1.02'N.  lat,  122°33.71' W. 
long.; 

(22)  37°2.28'N.  lat,  122''25.06' W. 
long.; 

(23)  36°48.20'  N.  lat.,  122°3.28'  W. 
long.; 

(24)  36°51.46'N.  lat.,  121°57.54' W. 
long.; 

(25)  36''44.14'N.  lat,  121°58.10'W. 
long.; 

(26)  36°36.76'N.  lat,  122''1.16' W. 
long.; 

(27)  36°15.62'N.  lat,  121°57.13' W. 
long.; 

(28)  36°10.60'N.  lat.,  121°43.65'W. 
long.; 

(29)  35°40.38'N.  lat.,  121°22.59' W. 
long.; 

(30)  35°24.35'N.  lat,  121°2.53' W. 
long.; 

(31)  35°2.66'N.  lat,  120°51.63' W. 
long.; 

(32)  34°39.52'N.  lat.,  120"'48.72' W. 
long.; 


(5)  34°18.59'  N.  lat.,  119''44.84'  W. 
long.; 

(6)  34''15.04'  N.  lat..  119-40.34'  W. 
long.; 

(7)  34''14.40'N.  lat..  119°45.39' W. 
long.; 

(8)  34''12.32'N.  lat..  119''42.41' W. 
long.; 

(9)  34°9.71'N.  lat.  119°28.85' W. 
long.; 

(10)  34''4.70'N.  lat..  119''15.38' W. 
long.; 

(11)  34-3.33' N.  lat,  119-12.93' W. 
long.; 

(12)  34-2.72'  N.  lat,  119-7.01'  W. 
long.; 

(13)  34-3.90' N.  lat,  119-4.64' W. 
long.; 

(14)  34-1.80' N.  lat.  119-3.23' W. 
long.; 

(15)  33-59.32'  N.  lat..  119-3.50'  W. 
long.; 

(16)  33-59.00'  N.  lat.,  118-59.55'  W. 
long.; 

(17)  33-59.51' N.  lat,  118-57.25' W. 
long.; 

(18)  33-58.82' N.  lat,  118-52.47' W. 
long.; 

(19)  33-58.54' N.  lat.  118°41.86' W. 
long.; 

(20)  33-55.07' N.  lat.  118-34.25' W. 
long.; 

(21)  33-54.28' N.  lat.  118-38.68' W. 
long.; 

(22)  33-51.00' N.  lat,  118°36.66' W. 
long.; 

(23)  33-39.77' N.  lat,  118-18.41' W. 
long.; 

(24)  33-35.50' N.  lat.  118-16.85' W. 
long.; 

(25)  33-32.68' N.  lat.  118°9.82' W. 
long.;  '^ 

(26)  33-34.09' N.  lat.  117-54.06' W. 
long.; 

(27)  33-31.60' N.  lat,  117-49.28' W. 
long.; 

(28)  33-16.07' N.  lat.  117-34.74' W. 
long.; 

(29)  33-7.06'  N.  lat..  117-22.71'  W. 
long.; 
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(30)  32°53.34'  N.  lat.,  117°19.13'  W. 
long.; 

(31)  32°46.39'N.  lat.,  117°23.45' W. 
long.; 

(32)  32°42.79'N.  lat.  117°21.16'W. 
long.;  and 

(33)  32°34.22'N.  lat..  117°21.20'W. 
long. 

(ix)  The  150-fin  (274-m)  depth 
contour  used  between  38°  N.  lat.  and  the 
U.S.  border  with  Mexico  as  a  western 
boundary  for  both  the  trawl  RCA  and 
the  non-trawl  RCA  is  defined  by  straight 
lines  connecting  all  of  the  following 
points  in  the  order  stated: 

(1)  37°59.73'  N.  lat.,  123°29.85'  W. 
long.; 

(2)  37°51.46'N.  lat.,  123°25.16' W. 
long.; 

(3)  37°44.06'  N.  lat.,  123°11.44'  W. 
long.; 

(4)  37°35.26'N.  lat.  123°2.29'W. 
long.; 

(5)  37°14.00'  N.  lat.,  122°50.00'  W. 
long.; 

(6)  37°1.00'  N.  lat.,  122°36.00'  W. 
long.; 

(7)  36°58.07'  N.  lat.,  122°28.35'  W. 
long.; 

(8)  37°0.71'N.  lat,  122°24.53' W. 
long.; 

(9)  36°57.50'  N.  lat,  122°24.98'  W. 
long.; 

(10)  36°58.38'N.  lat,  122°21.85' W. 
long.; 

(11)  36°55.85'N.  lat.  122°21.95' W. 
long.; 

(12)  36°52.86'N.  lat,  122°12.89' W. 
long.; 

(13)  36°48.71'N.  lat.  122°9.28' W. 
long.; 

(14)  36°46.65'N.  lat,  122°4.10'W. 
long.; 

(15)  36°51.00'  N.  lat..  121°58.00'  W. 
long.; 

(16)  36°44.00'N.  lat.,  121°59.00'  W. 
long.; 

(17)  36°38.0O'N.  lat.  122°2.00'W. 
long.; 

(18)  36°26.00'N.  lat.  121°59.05' W. 
long.; 

(19)  36°22.00'N.  lat.  122°1.00' W. 
long.; 

(20)  36°19.00'  N.  lat.  122°5.00'  W. 
long.; 

(21)  36°14.00'N.  lat.  121°58.00' W. 
long.; 

(22)  36°10.61'  N.  lat..  121°44.51'  W. 
long.; 

(23)  35°50.53'N.  lat,  121°29.93' W. 
long.; 

(24)  35°46.00'  N.  lat..  121°28.00'  W. 
long.; 

(25)  35°38.94'N.  lat..  121°23.16'W. 
long.; 

(26)  35°26.00'  N.  lat.,  121°8.00'  W. 
long.; 

(27)  35°7.42'  N.  lat..  120°57.08'  W. 
long.; 


(28)  34°42.00'N.  lat..  120°54.00'W. 
long.; 

(29)  34°29.00'N.  lat..  120°44.00'W. 
long.; 

(30)  34°22.00'N.  lat,  120°32.00' W. 
long.; 

(31)  34°21.00'N.  lat.  120°21.00' W. 
long.; 

(32)  34°24.00'  N.  lat..  120°15.00'  W. 
long.; 

(33)  34°22.11'  N.  lat,  119°56.63'  W. 
long.; 

(34)  34°19.00'N.  lat.  119°48.00' W. 
long.; 

(35)  34°15.00'  N.  lat,  119°48.00'  W. 
long.; 

(36)  34°8.00'  N.  lat,  119°37.00'  W. 
long.; 

(37)  34°7.00'N.  lat..  120°11.00' W. 
long.; 

(38)  34°13.00'N.  lat,  120°30.00' W. 
long.; 

(39)  34°9.00'  N.  lat,  120°38.00'  W. 
long.; 

(40)  33°58.00'  N.  lat.,  120°29.00'  W. 
long.; 

(41)  33°51.00'  N.  lat.,  120°9.00'  W. 
long.; 

(42)  33°38.00'  N.  lat,  119°58.00' W. 
long.; 

(43)  33°38.00'N.  lat,  119°50.00' W. 
long.; 

(44)  33°46.25'N.  lat,  119°49.32'W. 
long.; 

(45)  33°53.82'N.  lat,  119°53.42' W. 
long.; 

(46)  33°59.00'  N.  lat,  119°21.00'  W. 
long.; 

(47)  34°2.00'N.  lat,  119°13.00' W. 
long.; 

(48)  34°1.52'  N.  lat.  119°4.50'  W. 
long.; 

(49)  33°58.83'  N.  lat.  119°3.76'  W. 
long.; 

(50)  33°56.55'  N.  lat.  118°40.50'  W. 
long.; 

(51)  33°51.00'N.  lat.  118°38.00' W. 
long.; 

(52)  33°39.63'N.  lat.  118°18.75' W. 
long.; 

(53)  33°35.44'  N.  lat,  118°17.57'  W. 
long.; 

(54)  33°31.98'N.  lat,  118°12.59' W. 
long.; 

(55)  33°33.25'N.  lat.  117°54.15'W. 
long.; 

(56)  33°31.43'  N.  lat.  117°49.84'  W. 
long.; 

(57)  33°16.53'N.  lat,  117°36.13' W. 
long.; 

(58)  33°6.51'N.  lat.  117°24.11' W. 
long.; 

(59)  32°54.11'N.  lat.  117°21.45' W. 
long.; 

(60)  32°46.15'N.  lat.,  117°24.26'W. 
long.; 

(61)  32°41.97'N.  lat.  117°22.10' W. 
long.; 

(62)  32°39.00'N.  lat,  117°28.13'W. 
long.;  and 


(63)  32°34.84'  N.  lat.,  117°24.62'  W. 
long. 

(x)The  ISO-fin  (274-m)  depth 
contour  used  around  islands/seamounts 
off  the  state  of  California  is  defined  by 
straight  lines  around  each  island/ 
seamount  connecting  all  of  the 
following  points  in  the  order  stated: 

(A)  San  Nicholas  Island 

(1)  33°32.73'N.  lat,  119°47.00' W. 
long.; 

(2)  33°14.00'  N.  lat,  119°15.00'  W. 
long.; 

(3)  33°12.00'N.  lat,  119°18.00' W. 
long.; 

(4)  33°11.00'N.  lat..  119°26.00' W. 
long.; 

(5)  33°13.13'N.  lat,  119°43.19' W. 
long.; 

(6)  33°13.11'  N.  lat,  119''53.05'  W. 
long.; 

(7)  33°30.00'  N.  lat.,  119°52.00'  W. 
long.;  and 

(8)  33°32.73'N.  lat,  119°47.00' W. 
long. 

(B)  Santa  Catalina  Island 

(1)  33°19.00'N.  lat.  118°15.00' W. 
long.; 

(2)  33°26.00'N.  lat,  118°22.00'  W. 
long.; 

(3)  33°28.00'N.  lat.  118°28.00' W. 
long.; 

(4)  33°30.00'N.  lat,  118°31.00' W. 
long.; 

(5)  33°31.00'N.  lat,  118°37.00' W. 
long.; 

(6)  33°29.00'N.  lat,  118°41.00' W. 
long.; 

(7)  33°23.00'  N.  lat,  118°31.00'  W.      * 
long.; 

(8)  33°21.00'  N.  lat.  118°33.00'  W. 
long.; 

(9)  33°18.00'N.  lat,  118°28.00' W. 
long.; 

(10)  33°16.00'  N.  lat.,  118''13.00'  W.    . 
long.;  and 

(11)  33°19.00'N.  lat,  118°15.00' W. 
long. 

(C)  San  Clemente  Island 

(1)  32°48.50'N.  lat,  118°18.34' W. 
long.; 

(2)  32''56.00'  N.  lat.  118°29.00'  W. 
long.; 

(3)  33°3.00'  N.  lat.  118°34.00'  W. 
long.; 

(4)  33°5.00'N.  lat.  118°38.00' W. 
long.; 

(5)  33°3.00'  N.  lat..  118°40.00'  W. 
long.; 

(6)  32°48.00'N.  lat.  118°31.00' W. 
long.; 

(7)  32°43.00'  N.  lat..  118°24.00'  W. 
long.;  and 

(8)  32°48.50'N.  lat,  118°18.34' W. 
long. 

(D)  Santa  Barbara  Island 

(1)  33°36.06'N.  lat.  118°57.15' W. 
long.; 

(2)  33°20.64'N.  lat.  118°59.39'W. 
long.; 
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(3)  33°23.00'N.  lat.,  119°7.00'W. 
long.; 

(4)  33°43.00'N.  lat.,  119°14.00' W. 
long.; 

(5)  33°46.00'  N.  lat.,  119°12.00'  W. 
long.;  and 

(6)  SS^Se.Oe'N.  lat.,  118°57.15' W. 
long. 

(E)  Orange  County  Seamount 

(1)  33°25.00'N.  lat.,  118°1.00' W. 
long.; 

(2)  33°25.00'N.  lat,  117°58.00' W. 
long.; 

(3)  33°23.00'N.  lat.,  IIZ'SS.OO' W. 
lo(ng.; 

(4)  33°23.00'N.  lat.,  118°1.00'W. 
long.;  and 

(5)  33°25.00'  N.  lat.,  118°1.00'  W. 
long. 


(20)  Rockfisb  categories.  Rockfish 
(except  thomyheads)  are  divided  into 
categories  north  and  south  of  40°10'  N. 
lat.,  depending  on  the  depth  where  they 
most  often  are  caught:  nearshore,  shelf, 
or  slope  (scientific  names  appear  in 
Table  2).  Nearshore  rockfish  are  further 
divided  into  shallow  nearshore  and 
deeper  nearshore  categories  south  of 
40''10'  N.  lat.  Trip  limits  are  estabhshed 
for  "minor  rockfish"  species  according 
to  these  categories  (see  Tables  2-5). 

(a)  Nearshore  rockfish  consists 
entirely  of  the  minor  nearshore  rockfish 
species  listed  in  Table  2,  which 
includes  California  scorpionfish. 

(i)  Shallow  nearshore  rockfish 
consists  of  black-and-yellow  rockfish, 


China  rockfish,  gopher  rockfish,  grass 
rockfish,  and  kelp  rockfish. 

(ii)  Deeper  nearshore  rockfish  consists 
of  black  rockfish,  blue  rockfish,  brown 
rockfish,  calico  rockfish,  copper 
rockfish,  olive  rockfish,  quillback 
rockfish,  and  treefish. 

(iii)  California  scorpionfish. 

(b)  Shelf  rockfish  consists  of  canary 
rockfish,  shortbelly  rockfish,  widow 
rockfish,  yelloweye  rockfish,  yellowtail 
rockfish,  bocaccio,  chilipepper,  cowcod, 
and  the  minor  shelf  rockfish  species 
listed  in  Table  2. 

(c)  Slope  rockfish  consists  of  POP, 
splitnose  rockfish,  darkblotched 
rockfish,  and  the  minor  slope  rockfish 
species  listed  in  Table  2.  , 

BILUNG  CODE  3S10-22-S 


X 


X 


922 


Federal  Register /Vol.  68,  No.  4 /Tuesday,  January  7,  2003 /Rules  and  Regulations 


Table  2  -  Minor  Rockfish  Sptciw  (excludes  thornvheids) 

Northof40°10'N.  lat.  Southof40°10'N.  lat. 

NEARSHORE 


black,  Sebastes  melanops 

black  and  yellow,  S.  chrysolmelas 

blue,  S.  mystinus 

brown,  S.  auriculatus 

calico,  S.  dalli 

China,  S.  nebulosus 

copper,  S.  caurinus 

gopher,  S.  camatus 

grass,  S.  rastrelliger 

kelp,  S.  atrovirens 

olive,  S.  serranoides 

quillback,  S.  maliger 

treeflsh,  S.  serhceps 


bronzespotted,  S.  gilli 
bocaccio,  S.  paucispinis 
chameleon,  S.  phillipsi 
chilipepper,  S.  goodei 
cowcod,  S.  levis 
dwarf-red,  S.  rufianus 
flag,  S.  rubrivinctus 
freckled,  S.  lentiginosus 
greenblotched,  S.  rosenblatti 
greensponed,  S.  chlorostictus 
greenstriped,  S.  elongatus 
halibanded,  S.  semicinctus 
honeycomb,  S.  umbrosus 
Mexican,  S.  macdonaldi 
pink,  S.  eos 
pinkrose,  S.  simulator 
pygmy,  S.  wilsoni 
redstriped,  S.  proriger 
rosethom,  S.  helvomaculatus 
rosy,  S.  rosaceus 
silvergrey,  S.  brevispinis 
speckled,  S.  ovalis 
squarespot,  S.  hopkinsi 
starry,  S.  constellatus 
stripetail,  S.  saxicola 
swordspine,  S.  ensifer 
tiger,  S.  nigoFcinctus 
vermilion,  S.  miniatus 
yelloweye,  S.  ruberrimus 


SHELF 


black,  Sebastes  melanops 

black  and  yellow,  S.  chrysolmelas 

blue,  S.  mystinus 

brown,  S.  auriculatus 

calico,  S.  dalli 

California  scorpionfish,  Scorpaena  guttata 

China,  Sebastes  nebulosus 

copper,  S.  caurinus 

gopher,  S.  camatus 

grass,  S.  rastrelliger 

kelp,  S.  atrovirens 

olive,  S.  serranoides 

quillback,  S.  maliger 

treeflsh,  S.  serriceps 


bronzespotted,  S.  gilli 
chameleon,  S.  phillipsi 
dwarf-red,  S.  rufianus 
flag,  S.  rubrivinctus 
freckled,  S.  lentiginosus 
greenblotched,  S.  rosenblatti 
greenspotted,  S.  chlorostictus 
greenstriped,  S.  elongatus 
halfbanded,  S.  semicinctus 
honeycomb,  S.  umbrosus 
Mexican,  S.  macdonaldi 
pink,  S.  eos 
pinkrose,  S.  simulator 
pygmy,  S.  wilsoni 
redstriped,  S.  proriger 
rosethom,  S.  helvomaculatus 
rosy,  S.  rosaceus 
silvergrey,  S.  brevispinus 
speckled,  S.  ovalis 
squarespot,  S.  hopkinsi 
starry,  S.  constellatus 
stripetail,  S.  saxicola 
swordspine,  S.  ensifer 
tiger,  S.  iiigorcinctus 
vermilion,  S.  miniatus 
yelloweye,  S.  ruberrimus 
yellowtail,  S.  flavidus 


SLX)PE 


aurora,  S.  aurora 
bank,  S.  rufus 
blackgill,  S.  melanostomus 
darkblotched,  S.  crameri 
redbanded,  S.  babcocki 
rougheye,  S.  aleutianus 
sharpchin,  S.  zacentrus 
shortraker,  S.  borealis 
splitnose,  S.  diploproa 
yellowmouth,  S.  reedi 


aurora,  S.  aurora 

bank,  S.  rufus 

blackgill,  S.  melanostomus 

darkblotched,  S.  crameri 

Pacific  ocean  perch  (POP),  S.  alutus 

redbanded,  S.  babcocki 

rougheye,  S.  aleutianus 

sharpchin,  S.  zacentrus 

shortraker,  S.  borealis 

yellowmouth,  S.  reedi 
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B,  Limited  Entry  Fishery 

(1)  General.  Most  species  taken  in 
limited  entry  fisheries  will  be  managed 
with  cumulative  trip  limits  (see 
paragraph  A.(I)(d),)  size  limits  {see 
paragraph  A.(6)),  seasons  (see  paragraph 
A.  (7)),  and  areas  that  are  closed  to 
specific  gear  types.  The  trawl  fishery 
has  gear  requirements  and  trip  limits 
that  differ  by  the  type  of  trawl  gear  on 
board  (see  paragraph  A.(14)).  Cowcod 
retention  is  prohibited  in  all  fisheries 
and  groundfisb  vessels  operating  south 
of  Point  Conception  must  adhere  to  CCA 
restrictions  (see  paragraph  A.  (20)). 


Yelloweye  rockfish  retention  is 
prohibited  in  the  limited  entry  fixed 
gear  fisheries.  Most  of  the  management 
measures  for  the  limited  entry  fishery 
are  listed  above  and  in  the  following 
tables:  Table  3  (North),  Table  3  (South), 
Table  4  (North),  and  Table  4  (South).  A 
header  in  Table  3  (North),  Table  3 
(South),  Table  4  (North),  and  Table  5 
(South)  approximates  the  Rockfish 
Conservation  Area  (i.e.,  closed  area)  for 
vessels  participating  in  the  limited  entry 
fishery.  [Note:  Between  a  line  drawn 
due  south  fi-om  Point  Fermin  (33°  42' 
30"  N.  lat.;  118°  17'  30"  W.  long.)  and 
a  line  drawn  due  west  from  the 


Newport,  South  Jetty  (33°  35'  37"  N.  lat.; 
117°  52'  50"  W.  long.,)  vessels  fishing 
with  hook-and-line-  and/ or  trap  (or  pot) 
gear  may  operate  from  shore  to  a 
boundary  line  approximating  50  fin  (91 
m).] 

Management  measures  may  be 
changed  during  the  year  by 
annovmcement  in  the  Federal  Register. 
However,  the  management  regimes  for 
several  fisheries  (nontrawl  sablefish. 
Pacific  whiting,  and  black  rockfish)  do 
not  neatly  fit  into  these  tables  and  are 
addressed  immediately  following  Table 
3  (North),  Table  3  (South),  Table  4 
(North),  and  Table  4  (South). 
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TaM*  3  (North).  Trip  Limits  and  Gmf  Rvquiratiwnts^'  for  UmitMl  Entry  Trawl  Gaar  North  of  40°10'  N.  Latitudo^ 
Otiwr  Limits  and  RMutrenwnts  Apply  -  RMd  SM:tion«  A.  and  B.  of  NMFS  Actions  bafora  using  this  tabia 

MAR-APR 

MAY-JUN 

RoRlrilsh  ConsatvaUon  Ana'"  (RCA): 

100tm-250tm 

(line  modified  to 

incorporate  pelrale 

sole  fishing 

grounds) 

100  fm  -  250  fm 

75  fm  -  250  fm 

100fm-250fm 

100  fm- 250  fm  (line 

modified  to 

incorporate  petrale 

sole  fishing  grounds) 

SmaH  fooBope  is  required  shoreward  o»  the  RCA.  both  large  and  smaO  footropes  are  permitted  seaward  of  the  RCA 
Only  one  type  bf  Irawl  gear  is  aUowed  on  board  a  vessel  at  any  one  Uiiie 

1  Minor  slope  rockflsii" 

1.800  lb/ 2  months 

2  Pacific  ocaan  parcli 

3,000  IW  2  months 

3  OTSeonptax 

4          SaWeAsh 

6.000  lb/ 2  months 

7.0OO  lb/  2  months 

6.000  lb/ 2  months 

S          Longspwie  thomyhead 

8,000  lb/  2  months 

9.000  lb/ 2  months 

7.000  lb/ 2  months 

6          Shortspine  thomyhead 

2.300lb/2iTX)nths 

2.400  lb/ 2  months 

2.200  lb/ 2  months 

7          Dover  sole 

26,000  lb/  2  monttis 

25,000  lb/ 2  months 

26,000  lb/ 2  months 

8  FlatRsh 

'         Ail  other  flatfish* 

100.000  lb/ 2 

100.000  lb/  2  months,  no  more  man  30.000  lb/  2  months  of  which  may  be  petrale  sole 

100.000  lb/ 2  months 

10          Petiale  sole 

Not  limited 

Not  limited 

ff          Rexsole 

Included  in  aH  other  flatfish 

12          Arrowtoolh  flounder 

30,000  lb/ trip     |                                             60,000 16/ 2  months;  7.500  lb/ trip 

30,000  lb/  tnp 

13  wtvMliff 

rmd-waler  trawl  -  permitted  within  tt>e 
'^          RCA 

20,000  lb/  tnp 

Pnmary  Season 

10.000  lb/ tnp 

15  Other  Fish* 

Not  limited 

16  Usa  of  small  footrofw  bottotn  trawl"  or 

mid-watar  Irawl  is  raquirwl  for  landing  all  of  the  foUowing  species: 

KNnor  shelf  rockfish  and  widow 
"'roclcfish'' 

300  lb/ month 

1.000  lb/  month,  no  more  than  200  lb/  month  of  which  may  be  yelloweye 
rockfish 

300  lb/  month 

f  8  Widow  rockfish  -  mM^walw  trawl 

,            mid-water  trawl  -  permitted  within  the 
"          RCA 

CLOSEtJ" 

Ounng  pnmary  whiting  season,  in  tnps  of  at  least 

10.000  lb  of  vnhiting  combined  widow  and  yellov»tail 

timd  of  500  lb/  tnp,  cumulative  widow  Imil  of  1 .500 

lb/ month 

closed" 

12,000  lb/ 2  months 

20  Canary  rockfish 

100  lb/  oKinth 

300  lb/ month 

100  lb/  month 

21  Yaliowtail 

,,          mid-water  Irawl  -  permitted  within  the 
"          RCA 

aosEO' 

[3unng  primary  vnhiting  season,  in  thps  of  at  least  '0,000  lb  of  whiting 

combined  widow  and  yellowtail  limit  of  500  lb/  tnp,  cumulative  yellowlail 

limit  of  2.000  lb/ month 

18.000  lb/ 2  months 

? 

23          small  footrope  trawl" 

In  landings  without  flatfish,  1 ,000  lb/  month    As  flatfish  bycatch,  per  trip  hmit  is  the  sum  of  33%  (by  weight)  of  all  flatfish  except  arrowtoolli 
flounder,  plus  10%  (by  weight)  of  arrowlooth  flounder   Combined  with  and  without  flatfish,  not  to  exceed  3.000  lb/  iiiuiilli 

24  Minor  naarshort  rockfish 

300  lb/ month 

25  Ungcod* 

800  lb/  2  months 

1.000  lb/ 2  months 

800  lb/  2  months 

1/ Gear  requrements  and  proraomons  are  eipUined  above   S«eA(14) 

2/  -Nortn-  means  4tf'iorN  lal  totheUS  -Cwada  Ixjrtef.  40°1(r  N  lal.  s  abou  20  nm  south  of  Cape  Mendocino.  CA 

3/  Bocaccx)  and  chikpetiper  are  indudfld  ni  the  tnp  limits  for  minor  shelf  rockfisri  and  splitnose  nxkftsn  is  mckjded  in  the  trip  Irniits  tor  mmor  slope  rochlish. 

4/  •Omef  nailisn  means  all  llatlisn  ai  50  CFR  e«0.302  except  ttose  m  this  Table  3  with  species  spealic  managemert  measures,  including  tnp  bmUs 

5/1hei»hiting-p«rtnp-luT»tintheEuceka»ea5horewartollOOImis  10.000«Vtnpthn)ughoulthe»ear   Outside  Eureka  area,  the  20.000  W  Inp  mnit  applies   SeeB(3) 

6/  Closed  means  mat  <  s  pionMed  to  lake  and  reian  possess,  or  and  the  aesqnaieo  species  m  the  time  or  area  nKaied  See  A  (7) 

7/  Smaa  looUope  trawl  means  a  tx)«om  trawl  net  wen  a  tootrepe  no  larger  than  8  inches  (20  cm)  in  diameter 

ei  The  minmun  size  knM  kx  lingcod  is  24  inches  (St  cm)  total  length 

ar  Oher  fish  *e  defined  at  50  CFR  860  302.  as  those  giDundfish  speoes  or  species  groups  kw  »flicn  there  is  no  tnp  limit,  size  tmil.  quota,  or  harvest  gwdefcie 

10/  The  f*)Ckfish  Conservat«>n  Area"  is  a  gear  and«)r  sector  specific  dosed  area  generaly  descfitied  by  depth  contours  but  spealically  defined  by  laMong  ooordmales  set  ixl 

at  A  (ISMe).  that  may  vary  seasonaly 
To  convtn  pound*  to  kilograms,  dividt  by  2.204«].  the  numDer  of  pound*  In  on*  MIogram. 
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Tabic  3  (South).  Trip  Limits  and  Gear  Requirements^'  for  Limited  Entry  Trawl  Gear  South  of  AQ'AO'  N.  Latitude" 
other  Limtts  and  Raquiremsnts  Apply  -  R«ad  Sections  A.  and  B.  of  NMF8  Actions  before  using  thia  table 


SEPOCT 

NCV-DEC           1 

40*1(r-38°N  lat 

50  fm-  250  fm 

60fm-250fm 

38''-34'27'N  lal 

50fm-150fm 

60fm-150fm 

South  o(  34°27'  N  lal 

100  fm- 1 50  fm  along  ttie  mainland  coast,  shoreline  ■  150  fm  around  islands                                             "J 

Small  foolrope  is  required  shorevward  of  me  RCA.  both  latge  and  small  loolropes  are  pemimed  seaward  of  the  RCA 
Only  one  type  of  trawl  gear  is  allowed  on  board  a  vessel  at  any  one  time 

f  Mnor  slope  rockfish" 

2          M'lff  -  38*  N  lat 

1.800X1/ 2  months 

3          South  of  38"  N  lat 

30.000  b/ 2  months 

4  SpUtnose 

5          40°10"  -  38°  N.  lat 

1.80016/ 2  months 

6          South  of  38*  N  lat 

30  000  »/  2  months 

7  DTS  complex 

8         Sablefish 

6.000  lb/  2  months 

7.000  lb/ 2  months 

6000  lb/ 2  months 

9          Longspine  Ihomyfiead 

8,000  lb /2  months 

9.000  lb/ 2  months 

7000  lb/  2  months 

10         Shoftspine  Ihonryhead 

2.300  lb/ 2  months 

2.400  M  2  rTKXilhs 

2.200  lb/  2  months 

11          Dover  sole 

26.000  lb/ 2  months 

25.000  H)/ 2  months 

12  FMMi 

1 

13         All  other  flatfish'' 

70.000  lb/ 2  months 

70.000  lb/  2  months,  no  more  than  10.000  lb/  2  months  of  which  may  be  petrale  sole 

t<          Petrale  sole 

No  limit 

No  mm 

15          Rex  sole 

Included  m  ai  other  flatfish 

16          Arrowlooth  flounder 

Nolimit          1                                                        1.000  lU  2  months                                                     '              Nolimil 

17  WMang" 

..         mid  water  trawl  -  permined  within  the 
''         RCA 

20.000  Ib/thp 

Primary  Season 

10.000  lb/  Inp                       1 

19  Other  Fish* 

NothmHed                                                                                        1 

20  Use  ofsmallfoolraps  bottom  trawl"  or  inM.watartra«rt  Is  required  tor  landing  aNcrf  the  fallowing  species:                                                                                             | 

Mnor  she*  rockfish.  widow,  and 
^*  chHipepper  roddWi* 

300lb/monlh 

22  Widow  rocliflsh 

fiid  water  trawl  -  penmned  wilhin  the 
^^         RCA 

closed" 

12.  000  n/ 2  months 

24  Canary  rockfish 

lOOIb/month                   |                             300lb/month                             |                        lOOtt/monlh 

25  Bocacdo 

aOSED* 

26  Cowcoo 

aOSED* 

300  to/ month 

28  Ungcod* 

800  lb/ 2  months                 |                          1.000lb/2fTwn»is                         |                     800  to/ 2  months 

1/ Gear  raqurenwnts  ant  pntiMions  are  oitMied  atiova   SmA(14) 

2/ 'SaUh' means  40*ia  N.  lat  10  th*  US -Mexico  border  40°1(r  N  lal  s  atxiul  20  nm  south  of  Cape  Mentocn.  CA 

S/ Yello««i  is  xKJixled  ill  the  trip  limte  lor  minor  shell  foddlsh  and  POP  •  i<iclud«l  in  the  tiHi  iriiils  tor  ^^ 

4/  -Ollwi-  Batfisli  means  al  llatfish  ai  50  CFR  8S0  302  eic^x  those  m  ttis  TaWe  3  «ilh  speoes  spnafic  managemeni  measures  mckxlins  <nf  Imits 

VTIie<«t*ng-pertr»)-fci*intheEut«iia»ea»hore<»ardof  1001m  is  10.000  »!/ trip  throughout  the  year   OusXIe  Eureka  area,  the  20.000  wmpimi  applies   S«eB(3) 

«/  Closed  maais  that  it  is  pnnMed  to  talce  and  retain,  possess,  or  land  the  designaled  species  HI  the  wne  or  area  ndKaud  SeeAIT) 

7/  Smaa  toanopa  trawl  means  a  Ixxtorn  tiaal  net  wiiti  a  iootrope  no  tafgn  than  a  mcties  (20  cm)  in  diameter 

a/'nieminiiTiumsizeiniitiorlin0ooda24inches(«1  on)  total  length 

V  Other  fish  va  defined  at  SO  CFR  680  302.  as  those  graundfish  species  or  speoes  groups  lor  «hic>i  theie  is  no  tnp  »niiu  size  UK.  quota,  or  narvesi  gudetne 

ia  The  •RocldishCoiiservation  Area- is  a  gear  and«r  sector  specific  closed  area  generaiydescntied  By  depth  eor«oursbi<spec«calyde«nodt)»iaA)og  coonlinaes  set  out 

at  A  (19)(e).  that  may  vary  seasonaly 
To  convert  pound*  10  kMogtams,  dividt  by  2  J04«2.  the  number  of  pounds  in  one  Idlogram. 
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Table  4  (North).  Trip  Limits  for  Limited  Entry  Fixed  Gear  North  of  40''ia'  N.  Latitude" 

OMwr  Limits  and  Requirements  Apply  -  R>«d  Sections  A.  and  B.  of  NMFS  Acthms  before  u»lnu  this  toMe 


Rocfcflch  Conservation  Area 
(RCA): 


North  of  46°16'  N  lat 


46  16'N  lat  -40  10'N.  lal 


Southof40°lO'N  lal 

1  Minor  tlop*  rockfish 

2  Spltnot* 


3  Pacific  ocean  parch 


4  Saiilafish 


5  Longsplna  thomytiead 


6  Shortsplna  ttiomyhaad 


7  Dovarsota 


8  Arrawtooth  flounder 


9  Patralasole 


10  Rex  sate 


ft  MottMrtaWsh" 

12  ' 

13 


Minor  shelf  rockfish,  wMow,  and 
yallowtall  rockftsh" 


14  Canary  rockfish 


rs  Yalloweye  rockfish 


f6  Cowcod 


17  Minor  nearshore  rockfish 


18  Lhigcod' 


-lAN-FEB 


MAR-APR 


MAV-JUN 


JUL-AUG 


SEP-OCT 


NOV-DEC 


shoreline-  1001m 


27fm-100fm 


20  fm  -  150  fin 


1.800  If  2  months 


IMo  more  than  25%  of  the  weight  of  saWefish  landed/  tnp 


1 ,800  lb/  2  months 


1,800  lb/ 2  months 


1.800  lb/ 2  months 


300  W  day.  or  1  landing  per  week  of  up  to  800  lb.  not  to  exceed  3.200  lb/  2  months 
9.000  lb/  2  monttis 


2,000  lb/  2  months 


5.000  lb/  month 


10,000  lb/ tnp 


200  lb/ month 


CLOSED' 


CLOSED" 


CLOSED' 


3.000  W  2  months,  no  more  than  900  lb  of  which  may  be  species  other  than  black  or  blue  rockfish 


CLOSED* 


400  lb/  month 


CLOSED* 


1/1*x*"me*is40*10'N  lal  to  Ihe  US -Canada  txjrter   40'1(rN  M  is  about  20  nm  south  o(  Cape  Mendocino.  CA 

2/ 'Other  (lalfish-  means  M  flatfish  at  50  CFR  660  302  except  those  m  the  Table  «  «ith  species  specific  management  measures,  nclufing  mp  limits 

3/ TThev«hiling -per  tnp- lnTiilm  me  Eureka  area  shorewant  of  too  Ims  10.000  lt)/inp»iioughoui  the  year   Outside  Eureka  area,  the  20.000  !>/ trip  Im*  applies   SeeBp) 

4/  Bocacoo  and  chiipeppar  are  mctuded  in  the  trip  tmits  lor  nunor  sTiel  rockfish 

5/  Ctosed  me«is  thai  it  is  profubiled  to  take  and  retain,  possess,  or  land  »ie  designated  species  m  the  time  or  area  ndicated   See  A  (7) 

6/  For  black  rocklish  north  of  Cape  Alava  (4»-09-30-  N  lal ).  and  between  Oeslruckon  Island  (47U0'(Xr  N  lal )  and  Leadbeller  Point  (46"38'ir  N  lal ). 

here  is  an  additional  limit  oflOO  k  or  30  percent  by  weight  of  al  fish  on  board.  .«iichever  s  greater,  per  vessel,  per  fishing  trip 
7/  The  minimuffl  size  tan*  tor  kngcod  is  24  inches  (61  cm)  total  length 
8/  Tt«  "RockfBh  Conservation  Area"  s  a  gear  aid/or  sector  speafic  loosed  area  generaiy  described  by  depth  contoure  but  specifically  defined  by  lat  /tong  cooidinates  set  out 

at  A  (1»Xe).  that  may  vary  seasonally 
To  convart  pounds  to  Ulogramt,  dMde  by  2.2(MS2.  the  number  of  pound*  In  one  kHogram. 
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TabI*  4  (South).  Trip  Limits  for  Umit*d  Entry  Fixed  Gear  South  of  M'lO'  N.  (.atitud*^ 

Oth«r  LImas  «nd  Requirement*  Apply  -  Re»d  Sections  A.  «ikI  B.  o(  NMFS  Action*  b>>ort  wing  tt»t«  Ubl> 


JAN-FEB 


RocMlsh  Conaaivallaa  Area"  (RCA): 


«  Mnof  »lope  roclt««h* 
2         40*10'  -  38*  N  W. 


South  of  38*  N  lat. 


4  SpUlnoM 

5 
6 


40*10' -  38*  Nial. 


Souttiof38*N.  lal 


40*1ff  -  36*  N.  W. 


South  of  36*  N  lat 


10  Longeplne  ttramytiud 


11  SliorlsptfM  tttomyhaid 


12  Dover  sole 


13  Arronrtootti  flounder 

14 


IS  Rax  sole 


«6  All  other  fletWrt" 

17  I 


IB 


Miner  ■iieH  roefcflch,  wMow,  and 
yeUowtsH  rockllsh* 


f9  Canary  rocfcflah 


MAR-APR 


Ji^UiBL 


20fm-1S0fm 


JUI^AUfi. 


20  fm  - 1 50  fm  -  Between 
a  ine  (tatun  due  south 

front 

Point  Fenriin  (33*  4?  30* 

N  lat .  118"  ir  30"  W 

long.)  and  a  ine  drawn 

due 

west  from  the  Newpoit 

South  Jetty  (33*  36'  3r  N 

W^IIT'S^SO-W 

long..) 

vessels  fishing  with 

hooktine  aniVor  trap  (or 

pot)  gear  may  operate 

from  shore  to  a  txxjndary 

50  fm 


JSLSSl I ]jSSLSii. 


20  fm- 150  fm 


1.800(b^2manns 


Mo  more  than  25%  of  waigtil  e(  saiiMisn  landed  trip 


1.800  lb/ 2  months 


30,000  0/ 2  monVs 


1,800  b/ 2  months 


20.000  It^  2  months 


300  tti/  day.  or  1  landuig  per  «Mel<  of  up  to  BOO  lb.  not  to  exceed  3,200  Ibr  2  months 


350  uy  day,  or  1  landmg  per  week  of  up  to  1.050  lb 


9,000  tbi  2  months 


2,000  to/ 2  months 


5,000  ttl  inontri 
When  fishing  for  PacTic  sanddabs,  vessels  using  hook-and-line  gear  wHh  no  more  than  5  hooks  per  line,  using  hooks  no 
larger  than  "Number  T  hooks,  which  measure  1 1  mm  (0  44  inches)  point  to  shank,  and  up  to  5  lb  (2.27  kg)  of  weight  per 

line  art  not  sub)ect  to  the  RCAs. 


10.000  RV  trip 


100 IU2  month 


CLOSED' 


200  Ity  2  months 


250  ttV  2  months 


200  lb/ 2  months 


100  lb/  2  months 


CLOSED' 


20  YeHoweye  rockllsh 


21  Coerced 
.22 


23  Witar  nearsliora  rocklWi 

24  ShaUow  neatshore 

25  Deep  nearshore 

f       

26  CaMomia  scorpionfish 


27  Ungeed* 


CLOSED' 


CLOSED' 


CLOSED' 


2001b/ 2  months 


200  lb/ 2  months 


CLOSED' 


CLOSED' 


CLOSED' 


400»/2man<hs 


2001b/ 2  months 


soot)/ 2  months 


400  b/ 2  months 


800  lb/  2  months 


400  It^  2  months 


200  lb/ 2  months 


200  RV  2  months 


200  RV  2  months 


CLOSED' 


400  tbi  month,  wihen  nearshore  open 


CLOSED' 


^\ 


1/  -Souei'  meant  «riO'  N  lat  to  lh«  U.S.  Mudco  borter  40*1(r  N  I*.  i»  stout  20  nmsoulli  of  Cap*  M«)oeino.  CA 

2/ -Olhe  llieish- rna*is  *  ll*tah  «l  50  CFR  680.30B  ««c«pt  tlio««  in  d*  Tilit*  4  witi  jpecaes  »p«allc  rnin«BOT«i<  ftie»^ 

3/The«i*iWiig-p«lrip-IWtrnlieEu™iaarM«horw»m)<)f100finii10,OOOIti/<rlplhiou9»<ou«lh«y«sr   Outsid* Ei«M  arefc  •<•  20.000  W Irip  Hurt i«*et   Sw8.(3). 

4/  CtiOpappcr  rocklMi  is  inckidad  in  lh«  trip  tmilt  for  minor  shalf  nxfclish  and  POP  is  ndudcd  m  *m  trip  imils  lor  minar  (lop*  rocMsh 

S/CloaadiTwwislhalitisp(t>t<Me(ltolakevidr«aln.po(S«st.orl«idthod««naMtpKMtinewli>Morai«indi(aM   S«eA.(7) 

6/ The  mininiufn  siz*  knit  lor  Hngcod  it  24  indMS  (CI  cm)  kXil  lengti 

7/ -The -Hockfish  Conte»»lion /^f«r  »  •  oa»  sniltor  s«*»  tp««c  dosarl  »«•  9»i«»y  <»»c'»«d  l>y  <»«p«i  c^ 

«  A.(19Xe)  dw  may  vary  sassonaty 
Te  eonvwt  pound*  to  kUegraina.  dhrldt  by  2  J*4«2,  dw  numbar  of  pounds  in  en*  Ulegrani. 
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(2)  Sablefisb.  The  limited  entry 
sableiish  allocation  is  further  allocated 
58  percent  to  trawl  gear  and  42  percent 
to  nontrawl  gear. 

(a)  Trawl  trip  and  size  limits. 
Management  measures  for  the  limited 
entry  trawl  fishery  for  sablefish  are 
listed  in  Table  3  (North)  and  Table  3 
(South). 

(b)  Nontrawl  (fixed  gear)  trip  and  size 
limits.  To  take,  retain,  possess,  or  land 
sablefish  during  the  primary  season  for 
the  limited  entry  fixed  gear  sablefish 
fishery,  the  owner  of  a  vessel  must  hold 
a  limited  entry  permit  for  that  vessel, 
affixed  with  both  a  gear  endorsement  for 
longline  or  trap  (or  pot)  gear,  and  a 
sablefish  endorsement.  (See  50  CFR 
663.323(a)(2)(i).)  A  sablefish 
endorsement  is  not  required  to 
participate  in  the  limited  entry  daily 
trip  limit  fishery. 

(i)  Primary  seasdn.  The  primary 
season  begins  at  12  noon  l.t.  on  April  1, 
2003,  and  ends  at  12  noon  l.t.  on 
October  31,  2003.  There  are  no  pre- 
season or  post-season  closures.  During 
the  primary  season,  each  vessel  with  at 
least  one  limited  entry  permit  with  a 
sablefish  endorsement  that  is  registered 
for  use  with  that  vessel  may  land  up  to 
the  cumulative  trip  limit  for  each  of  the 
sablefish-endorsed  limited  entry  permits 
registered  for  use  with  that  vessel,  for 
the  tier(s)  to  which  the  permit(s)  are 
assigned.  For  2003,  the  following  limits 
would  be  in  effect:  Tier  1,  53,000  lb 
(24,040  kg);  Tier  2,  24,000  lb  (10,886 
kg);  Tier  3,  14,000  lb  (6,350  kg).  All 
limits  are  in  round  weight.  If  a  vessel  is 
registered  for  use  with  a  sablefish- 
endorsed  limited  entry  permit,  all 
sablefish  taken  after  April  1,  2003,  count 
against  the  cumulative  limits  associated 
with  the  permit(s)  registered  for  use 
with  that  vessel. 

(ii)  Daily  trip  limit.  Daily  and/or 
weekly  sablefish  trip  limits  listed  in 
Table  4  (North)  and  Table  4  (South) 
apply  to  any  limited  entry  fixed  gear 
vessels  not  participating  in  the  primary 
sablefish  season  described  in  paragraph 
(i)  of  this  section.  North  of  36°  N.  lat., 
the  daily  and/or  weekly  trip  limits 
apply  to  fixed  gear  vessels  that  are  not 
registered  for  use  with  a  sablefish- 
endorsed  limited  entry  permit,  and  to 
fixed  gear  vessels  that  are  registered  for 
use  with  a  sablefish-endorsed  limited 
entry  permit  when  those  vessels  are  not 
fishing  against  their  primary  sablefish 
season  cumulative  limits.  South  of  36° 
N.  lat.,  the  daily  and/or  weekly  trip 
limits  for  taking  and  retaining  sablefish 
that  are  listed  in  Table  4  (South)  apply 
throughout  the  year  to  all  vessels 
registered  for  use  with  a  limited  entry 
fixed  gear  permit. 


(iii)  Participating  in  both  the  primary 
and  daily  trip  limit  fisheries.  A  vessel 
that  is  eligible  to  participate  in  the 
primary  sablefish  season  may 
participate  in  the  daily  trip  limit  fishery 
for  sablefish  once  that  vessel's  primary 
season  sablefish  limit(s)  have  been  taken 
or  after  October  31,  2003,  whichever 
occurs  first.  No  vessel  may  land 
sablefish  against  both  its  primary  season 
cumulative  sablefish  limits  and  against 
the  daily  trip  limit  fishery  limits  within 
the  same  24  hour  period  of  0001  hour 
l.t.  to  2400  hours  l.t.  If  a  vessel  has  taken 
all  of  its  tier  limit  except  for  an  amount 
that  is  smaller  than  the  daily  trip  limit 
amount,  that  vessel's  subsequent 
sablefish  landings  are  automatically 
subject  to  daily  emd/or  weekly  trip 
limits. 

(3)  Whiting.  Additional  regulations 
that  apply  to  the  whiting  fishery  are 
found  at  50  CFR  660.306  and  at  50  CFR 
660.323(a)(3)  and  (a)(4). 

(a)  Allocations.  The  non-tribal 
allocations,  based  on  percentages  that 
are  applied  to  the  cormnercial  OY  of 
121,200  mt  in  2003  (see  50  CFR  660.323 
(a)(4)),  are  as  follows: 

(i)  Catcher/processor  sector — 41,288 
mt  (34  percent); 

(ii)  Mothership  sector— 29,080  mt  (24 
percent); 

(iii)  Shore-based  sector— 50,904  mt 
(42  percent).  No  more  than  5  percent 
(2,545  mt)  of  the  shore-based  whiting 
allocation  may  be  taken  before  the 
shore-based  fishery  begins  north  of  42° 
N.  lat.  on  June  15,  2003. 

(iv)  Tribal  allocation — See  paragraph 
V. 

(b)  Seasons.  The  2003  primary 
seasons  for  the  whiting  fishery  start  on 
the  same  dates  as  in  2002,  as  follows 
(see  50  CFR  660.323(a)(3)): 

(i)  Catcher/processor  sector — May  15; 

(ii)  Mothership  sector — May  15; 

(iii)  Shore-based  sector — June  15 
north  of  42°  N.  lat.;  April  1  between  42°- 
40°30'  N.  lat.;  April  15  south  of  40°30' 
N.  lat. 

(c)  Trip  limits,  (i)  Before  and  after  the 
regular  season.  The  "per  trip"  limit  for 
whiting  before  and  after  the  regular 
season  for  the  shore-based  sector  is 
aimounced  in  Table  3  (North)  and  Table 
3  (South),  as  authorized  at  50  CFR 
660.323(a)(3)  and  (a)(4).  This  trip  limit 
includes  any  whiting  caught  shoreward 
of  100  fathoms  (183  m)  in  the  Eiu^ka 
area. 

(ii)  Inside  the  Eureka  100  fm  (183  m) 
contour.  No  more  than  10,000  lb  (4,536 
kg)  of  whiting  may  be  taken  and 
retained,  possessed,  or  landed  by  a 
vessel  that,  at  any  time  diuing  ax  fishing 
trip,  fished  in  the  fishery  management 
area  shoreward  of  the  100  fathom  (183 
m)  contour  (as  shown  on  NOAA  Charts 


18580, 18600,  and  18620)  in  the  Eureka 


area. 

(4)  Black  rockfish.  The  regulations  at 
50  CFR  660.323(a)(1)  state:  "The  trip 
limit  for  black  rockfish  [Sebastes 
melanops)  for  commercial  fishing 
vessels  using  hook-and-line  gear 
between  the  U.S.-Canada  border  and 
Cape  Alava  (48°09'30''  N.  lat.)  and 
between  Destruction  Island  (47°40'00'' 
N.  lat.)  and  Leadbetter  Point  (46°38'10'' 
N.  lat.),-ts  100  lb  (45  kg)  or  30  percent, 
by  weight  of  all  fish  on  boeird, 
whichever  is  greater,  per  vessel  per 
fishing  trip."  These  "per  trip"  limits 
apply  to  limited  entry  and  open  access 
fisheries,  in  conjunction  with  the 
cumulative  trip  limits  and  other 
management  measures  listed  in  Tables  4 
(North)  and  Table  5  (North)  of  NMFS 
Actions.  The  crossover  provisions  at 
paragraphs  A.(12)  do  not  apply  to  the 
black  rockfish  per-trip  limits. 

C.  Trip  Limits  in  the  Open  Access 
Fishery 

(1)  General.  Open  access  gear  is  gear 
used  to  take  and  retain  groundfish  from 
a  vessel  that  does  not  have  a  valid 
permit  for  the  Pacific  Coast  groundfish 
fishery  with  an  endorsement  for  the  gear 
used  to  harvest  the  groundfish.  This 
includes  longline,  trap,  pot,  hook-and- 
line  (fixed  or  mobile),  setnet  and 
trammel  net  (south  of  38°  N.  lat.  only), 
and  exempted  trawl  gear  (trawls  used  to 
target  non-groundfish  species:  pink 
shrimp  or  prawns,  and,  south  of  Pt. 
Arena.  CA  (38°57'30''  N.  lat.),  California 
halibut  or  sea  cucumbers).  Unless 
otherwise  specified,  a  vessel  operating 
in  the  open  access  fishery  is  subject  to, 
and  must  not  exceed  any  trip  limit, 
frequency  limit,  and/or  size  limit  for  the 
open  access  fishery.  Groundfish  species 
taken  in  open  access  fisheries  will  be 
managed  with  ciunulative  trip  limits 
(see  paragraph  A.(l)(d)),  size  limits  (see 
paragraph  A. (6)),  seasons  (see  paragraph 
A. (7)),  and  closed  areas.  Cowcod 
retention  is  prohibited  in  all  fisheries 
and  groundfish  vessels  operating  south 
of  Point  Conception^ must  adhere  to  CCA 
restrictions  (see  paragraph  A.(19)). 
Retention  of  yelloweye  rockfish  and 
canary  rockfist  and,  south  of  40°10'  N. 
lat.,  bocaccio  is  prohibited  in  all  open 
access  fisheries.  The  trip  limits,  size 
limits,  seasons,  and  other  management 
measures  for  open  access  groundfish 
gear,  including  exempted  trawl  gear,  are 
listed  in  Table  5  (North)  and  Table  5 
(South).  A  header  in  Table  5  (North)  and 
Table  5  (South)  approximates  the 
Rockfish  Conservation  Area  (i.e.,  closed 
area)  for  vessels  participating  in  the 
open  access  fishery.  [Note:  Between  a 
line  drawn  due  south  from  Point  Fermin 
(33°42'30'' N.  lat.;  118°17'30'' W.  long.) 
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and  a  line  drawn  due  west  from  the 
Newport  South  Jetty  (33°35'37''  N.  lat.; 
117°52'50'' W.  long.,)  vessels  fishing 
with  hook-and-line  and/or  trap  (or  pot) 
gear  may  operate  from  shore  to  a 
boundary  line  approximating  50  fm  (91 
m)  in  the  months  of  July  and  August.) 
For  vessels  participating  in  exempted 


trawl  fisheries,  the  RCAs  are  the  same 
as  those  for  limited  entry  trawl  gear. 
Exempted  trawl  gear  RCAs  are  detailed 
in  the  exempted  trawl  gear  sections  at 
the  bottom  of  Table  5  (North)  and  Table 
5  (South).  Retention  of  groundfish 
caught  by  exempted  trawl  gear  is 
prohibited  in  the  designated  RCAs.  The 


trip  limit  at  50  CFR  660.323(a)(i)  for 
black  rockfish  caught  with  hook-and- 
line  gear  also  applies.  (The  black 
rockfish  limit  is  repeated  at  paragraph 
B.(4).) 


BILUNG  CODE  3510-22-C 


Table  5  (North).  2003  Trip  Limits  for  Open  Access  Gears  North  of  40°10'  N.  i^tKude^ 


JAN-FEB          1          MAR-APR         I          MAY-JUN 

JUL-AUG         1           SEP-OCT         1         NOV-OeC         1 

Rockfish  Conservation  Arsa*  (RCA): 
North  of  46°  le-N  lat 

0  fm  - 100  fm 

46°16'N  lat  -40°10'N  lat 

27 fm  - 100 fm 

1  Minor  slops  rockfish" 

Per  trip,  no  more  than  25%  of  wetghl  of  the  sablefjsh  landed 

2  Pacific  ocean  parch 

100  lb/  month 

3  Sablsfish 

300  lb/  day,  or  1  landing  per  wfeeK  of  up  to  800  lb.  not  to  exceed  3.200  lb/  2  months 

4  ThomylMads 

CLOSED* 

5  Dovarsots 

3,000  lb/month,  no  more  than  300  lb  of  which  may  be  speaes  other  than  Pacific  sanddabs 

6  Arrowtooth  fktundar 

7  Patialasola 

8  Rax  sola 

9  Allotharflatnsh'' 

10  WhiUng 

300  lb/  month 

Minor  shalf  rockfish,  wklow  and 
''  yallowtall  rockfish" 

200  lb/  month 

12  Canary  rodcfish 

closed" 

13  Yallowaya  rockfish 

closed" 

14  Cowcod 

CLOSED* 

f 5  Minor  naarshora  rockfish 

3,000  lb/  2  months,  no  more  than  900  lb  of  which  may  be  speaes  other  than  black  or  blue  rockfish* 

f6  Ungcod* 

"CLOSED* 

300  lb/  month        ' 

CLOSED*        1 

t7  OtharFlsh" 

Not  limited 

f  8  PINK  SHRIMP  EXEMPTED  TRAWL  (not 

iubiect  to  RCAs) 

19          North 

EflMtIv*  AprU  1  -  Octobw  31,  3M3:  groundfish  500  lb/day.  tnuWplied  by  the  number  of  days  of  the  tnp,  not  to  exceed  i  .500 

lb/trip   T>ie  (oltowing  sublimits  also  apply  and  are  counted  toward  the  overall  500  lb/day  and  1,500  Ibflhp  groundfish  limits 

lingcod  300  lb/month  (minimum  24  inch  size  limit),  sablefish  2.000  lb/month,  canary,  thomyheads  and  yeltoweye  rockfish  aie 

PROHIBITED    M\  other  groundfish  speaes  taken  are  managed  under  the  overall  500  lb/day  and  1 ,500  Ib/tnp  gnxindfish  limits 

Landings  of  these  species  count  toward  the  per  day  and  per  tnp  groundfish  limits  and  do  not  have  speoes-speolic  limits    The 

amount  of  groundfish  landed  may  not  exceed  the  amount  of  pink  shnmp  landed 

20  PRAWN  EXEMPTED  TRAWL  (not  sut>iecl  to  RCAs) 

21          North 

Groundfish  300  lb/trip    Limits  and  closures  m  this  table  also  apply  and  are  counted  toward  the  300  lb  groundfish  per  tnp  limit 

The  amount  of  groundfish  landed  may  not  exceed  the  amount  of  the  target  species  landed,  except  that  the  amount  of  spiny 

dogfish  landed  may  exceed  the  amount  of  target  speaes  landed   Spiny  dogfish  are  hmited  by  the  300  Ihftnp  overall  groundfish 

limit   The  daily  tnp  limits  for  sablefish  coastwide  and  the  overall  groundfish  -per  tnp"  limit  may  not  be  multiplied  by  the  nuiibei  of 

days  of  the  tnp 

Mf*ortf  means  40'10'  N  lat  lo  the  US  -Canada  txxOer    40*10*  N.  lat.  is  about  20  nm  sooth  of  Cape  Mendocino.  CA 

2/  Bocaccio  and  cNlipepper  roekfishes  are  inckided  in  the  trip  limits  for  minor  sheK  rockfish  and  spttnose  rockSsh  is  included  m  the  tnp  limits  ter  nwior  skipe  rocktsh 

3/  -Other  flatfish-  means  all  flalfisli  at  50  CFR  660  302  except  those  in  this  TaWe  5  v>«h  species  specific  management  measures,  including  trip  limits. 

♦/  For  tuack  rockfish  north  of  Cape  Alava  (*8'(mcr  N  lat ).  and  between  Desinxiton  Island  (iT*<r  N  lat )  and  Leadbetter  Pomi  («6"38-1(r  N  lal). 

there  is  an  addl«onal  liinit  of  1 00  lbs  or  30  percent  by  weight  of  all  fish  on  board,  whichever  is  greater,  per  vessel,  per  fishing  tnp 
5/  Ctosed  means  that  it  is  prohibited  to  take  and  ret^.  possess,  or  land  the  designated  species  in  the  time  or  area  kidcaled   See  A  (7) 
6/ The  size  Hmit  for  ingcod  is  24  inches  (61  cm)  total  length 

7/  Other  fish  are  defined  at  50  CFR  660  302,  as  those  groundfish  species  or  species  groups  k)r  which  there  is  no  tiip  Hmit.  size  limit,  quota,  or  harwsl  guKlekne 
8/  The  -Rockfish  Conseratxm  Ajesf  is  a  gear  and(or  sector  specific  ctosed  area  generaBy  descnbed  by  depth  contours,  tjui  specificalty  defined  by 

lat /tong  coordinates  set  out  al  A  (19Xe).  that  may  vary  seasonaly 
To  convert  pounds  to  kitogtamt,  dlvMe  by  2.204*2.  ttw  number  of  pounds  in  one  kliograffl. 
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Table  5  (South).  2003  Trip  Limits  for  Op«n  Access  Gears  South  of  AO'W  N.  Latitude 

OthT  Limits  and  Rtquirem^nts  Apply  -  RmwI  S«ction«  A.  «nd  C.  of  NMFS  AcMoiw  bfort  ming  thto  tebte 


jiUiSt. 


Ji^ii£S_ 


►^^-'^N 


^ys_ 


^P-Q^^ 


! ^^-°ec 


RockfWi  ConMrvaHon  Ana"  (RCA): 


South  of  40*10'  N  lat 


Be*<««nalinedrawn(JuesoulhlromPointFemiin.(>(33*42'30-N  W.  lir  17-30-W  lono.)andaHne*^ 
from  ttie  Newport  South  Jetty  p3-  35  3r  N  lat ,  1ir  52"  50"  W  long  .)  vwsate  fehing  with  hook  &  line  and/or  trap  (or  pot)  gear 
may  opeiate  from  shore  lo  a  boundary  Nrie  appnnKnating  50  fm 


1  Minor  atop*  cocfeftoh* 


40'ig  ■  aa*  N  lai 
South  of  38*  N.  lat 


2 
3 
4  SpWnoaa 


5  SabWIsA 

6  «0*1g  -  36*  N  lat 

7  South  of  36*  N  lat 
0  TtiofnyiMSOB 

9  40*1g  -  34*2r  N.  lat 

10  South  of  34*2rN  lat 

ff  Dowsrairia 
f2 
13 
14 
fS 
f6 


17 


chlllpippirrociiHah* 


fS  Canaiy  rockflsh 


19  YaHoiMya  rockfWi 

20  Cawccd 

21 


Shallow  neaishore 


22  Minor  n«anlwra  roddWi 

23 

24 

25  CaMomia  scorpionfish 


20  fm  - 150  fm 


20fm-  150fm 


20fm-150ftii 


Per  tnp.  no  mora  than  25%  of  weighl  of  the  »at)le«sh  landed 
10.000  b/ 2  months 


200  lb/ month 


300  lb/  day,  or  1  lan<lng  par  week  of  up  to  800  lb.  not  to  exceed  3.200  lb/  2  months 


350  tbl  day.  or  1  landing  per  ¥Mek  of  up  lo  1 .050  R) 


CLOSED* 


50  lb/ day.  no  more  than  2.000  lb/ 2  months 


3.000  Ibftnonth.  no  mote  than  300  lb  of  which  may  be  species  other  than  Pacific  sanddabs   When  fishing  tor  Pacific  sanddabs. 

vessels  using  hook-and-lme  gear  with  no  more  »>an  5  hooks  per  ine.  using  hooks  no  larger  than  Islumber  T  hooks,  which 

measure  1 1  mm  (0  44  inches)  poini  lo  shank,  and  up  to  5  «>  (2.27  kg)  of  weight  perline  are  not  s«*)ect  to  the  RCAs 


300  lb/ month 


I00lb/2month 


CLOSED* 


200  lb/  2  months 


250  lb/  2  months 


200  Ibr  2  months 


100  lb/  2  months 


CLOSED' 


CLOSED' 


CLOSED' 


CLOSED* 


200  lb/ 2  month* 


Deep  nearahore 


20  Ungcotf* 


27  Other  FWi" 


200  Kt/ 2  months 


aOSED* 


CLOSED* 


CLOSED* 


400  lb/ 2  montfa 


200  KV  2  months 


500  lb/ 2  months 


400  lb/  2  montfis 


BOO  lb' 2  months 


400  W  2  months 


200  lb/  2  months 


200  lb/ 2  months 


200  lb/ 2  months 


CLOSED' 


300  KV  month,  when  nearshore  open 


CLOSED* 


Not  limited 


28  PINK  SHRMir  EXEMPTED  TRAWL  GEAR   (nof  sutyacf  to  RCAsj 


29 


South 


Effective  April  1  -  October  31, 2803:  Groundlish  500  IbAJay.  multiplied  by  the  number  of  days  of  the  trip,  not  to  exceed  1 .500 

IbAnp    The  foaowmg  suMnnts  also  apply  and  are  counted  toward  Ihe  overall  500  lb/day  and  1 .500  Ihrtnp  groundfish  Bmils; 

lingcod  300  lb/  month  (minimum  24  inch  size  ImitX  sablefish  2.000  »/  monm.  canary,  thomyheads  and  yeHoweye.rockSsh  are 

PROHIBITED    Alt  other  groundfish  species  taken  are  managed  under  the  overal  500  lb/day  and  1 .500  Ib/lrip  groundfish  limits. 

Lamtngs  of  these  species  count  toward  the  per  day  and  per  tnp  gnxjndAsh  limits  and  do  not  have  species-specific  limits   The 

amount  of  groundlish  landed  may  not  exceed  t»ie  amount  of  pink  shrimp  landed 


30  PRAWN  AND,  SOUTH  OF  STSTSO-  M.  LAT,  CALIFORNIA  HALIBUT  AND  SEA  CUCUMBBt  EXEMPTED  TRAWL 


3f 
32 
33 
34 


EXatPTEO  TRAWL  RoddWi  Conservattoa  Ana*  (RCA): 


40*10f  -  38*  N.  lat 


38*  -  34*2r  N.  lat 


South  of  34*27  N  lat. 


S0ftn-2S0fm 


SOIm-ISOfm 


60  Im  -  250  fm 


eofm-  ISOfm 


100  fm  - 150  fm  akx<g  Ihe  mainland  coast,  shorakne  ■  ISO  fm  around  islands 


Groi»id«sh  300  lb*ip.  Trip  Imils  in  »ns  table  also  apply  and  are  coimted  loiward  the  300  lb  groundfish  per  trip  limit.  Theamounl 
of  groundfish  landed  may  not  exceed  Ihe  amouni  of  Ihe  target  species  landed,  except  that  Ihe  amount  c<  spiny  dogfish  landed 
may  exceed  the  amount  of  target  speacs  landed    Spiny  dogfish  are  limited  by  the  300  Ibrtnp  overall  groundfish  limit    The  daily 
trip  Imits  for  sabiefish  coastwide  and  thomyheads  south  of  Pt  Conception  and  the  overall  grxxindlish  -per  tnp"  Bmil  may  not  be 

multiplied  by  Ifie  number  of  days  of  the  trip  


V-Scuir  mem  40*10' N  lat  lot«US4ilBocotxnlar  4(^19  N.  lat  is  abou  20  nm  souvi  of  Cape  Mendobno,  CA. 
2  Y*o«i«  iDddish  B  includBd  in  «ie  inp  lirn«  lor  mnor  shelf  iock«sh  and  P<>>  is  inckJdBd  »i »»  »ip  ItT*  lor  rii^ 
3(  •£»)»  Itadisn' m«BB  *  talfch  a  SO  CFR  680  302  acspl  those  «i  tM  Taftle  5  »<(h  species  specie  rnaraBsmei*  measues,  in<*«fci^ 

«TTw  size  Unit  lor  IngcDd  IS  24  inches  (61  cm)  lol^  lengr 

»  GkeedmewBihai  It  Bpichtjledioaie  and  leian.  possess,  or  land  tiedwgrated  species  in  »<et»ne  or  area  irelcalBd  SeeA(7> 

W  (»a- »sh  ae  drftwd  a  50  CFf^  680  302,  as  those  grorxlish  specaes  a  species  groi^B  (or  »iiK*  tiere  is  no  trip  In*.  Size  Imil,  <»^ 

7/ The  Ttoddish  Consavaion  Areaf  s  a  gear  and^T  seaa  g)ec*c  ctosed  area  generaiy  desoTbed  by  dapti  cortou^  lx<  specilicaiy  d*ned  by 

lautang  ceontnaies  sel  out  at  A(18)(e|.  tol  iTBy>«yseasai«ly 
To  convert  pounds  to  Mtovant  iflvlde  by  2J8Ma,  tie  nun*ar  <tf  powMlB  m  one  klognm. 
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(2)  Groundfish  taken  with  exempted 
trawl  gear  by  vessels  engaged  in  fishing 
for  spot  and  ridgeback  prawns, 
California  halibut,  or  sea  cucumbers. 
[Note:  The  States  of  California  and 
Washington  will  likely  prohibit  trawling 
for  spot  prawn  beginning  in  2003,  while 
the  State  of  Oregon  will  likely  begin 
phasing  out  trawling  for  spot  prawn  in 
2003.]  Trip  limits  and  RCAs  for 
groundfish  retained  in  the  spot  and 
ridgeback  prawn,  California  halibut,  or 
sea  cucumber  fisheries  are  in  Table  5 
(North)  and  Table  5  (South). 

(a)  State  law.  The  trip  limits  in  Table 
5(North)  and  Table  5(South)  are  not 
intended  to  supersede  any  more 
restrictive  state  law  relating  to  the 
retention  of  groundfish  taken  in  shrimp 
or  prawn  pots  or  traps. 

(b)  Participation  in  the  California 
halibut  fishery.  A  trawl  vessel  will  be 
considered  participating  in  the 
California  halibut  fishery  if: 

(i)  It  is  not  fishing  imder  a  valid 
limited  entry  permit  issued  imder  50 
CFR  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Pt.  Arena,  CA,  and; 

(iii)  The  landing  includes  California 
halibut  of  a  size  required  by  CaUfornia 
Fish  and  Game  Code  section  8392(a), 
which  states:  "No  California  halibut 
may  be  taken,  possessed  or  sold  which 
measures  less  than  22  in  (56  cm)  in  total 
length,  imless  it  weighs  4  lbs  (1.8144  kg) 
or  more  in  the  round,  3  and  one-half  lbs 
(1.587  kg)  or  more  dressed  with  the 
head  on,  or  3  lbs  (1.3608  kg)  or  more 
dressed  with  the  head  off.  Total  length 
means  "the  shortest  distance  between 
the  tip  of  the  jaw  or  snout,  whichever 
extends  farthest  while  the  mouth  is 
closed,  and  the  tip  of  the  longest  lobe  of 
the  tail,  measured  while  the  halibut  is 
lying  flat  in  natural  repose,  without 
resort  to  any  force  other  than  the 
swinging  or  fanning  of  the  tail." 

(c)  Participation  in  the  sea  cucumber 
fishery.  A  trawl  vessel  will  be 
considered  to  be  participating  in  the  sea 
cucumber  fishery  if: 

(i)  It  is  not  fishing  imder  a  valid 
limited  entry  permit  issued  under  50 
CFR  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  J*t.  Arena,  CA,  and; 

(iii)  The  landing  includes  sea 
cucumbers  taken  in  accordance  with 
California  Fish  and  Game  Code,  section 
8405,  which  requires  a  permit  issued  by 
the  State  of  California. 

(3)  Groundfish  taken  with  exempted 
trawl  gear  by  vessels  engaged  in  fishing 
for  pink  shrimp.  Trip  limits  for 
groundfish  retained  in  the  pink  shrimp 
fishery  are  in  Table  5  (North)  and  Table 
5  (South).  Notwithstanding  section 
A.(ll),  a  vessel  that  takes  and  retains 


pink  shrimp  and  also  takes  and  retains 
groundfish  in  either  the  limited  entry  or 
another  open  access  fishery  during  the 
same  applicable  cumulative  limit  period 
that  it  takes  and  retains  pink  shrimp 
(which  may  be  1  month  or  2  months, 
depending  on  the  fishery  and  the  time 
of  year),  may  retain  the  larger  of  the  two 
limits,  but  only  if  the  limit(s)  for  each 
gear  or  fishery  are  not  exceeded  when 
operating  in  that  fishery  or  with  that 
gear.  The  limits  are  not  additive;  the 
vessel  may  not  retain  a  separate  trip 
limit  for  each  fishery. 

D.  Recreational  Fishery 

Federal  recreational  groundfish 
regulations  are  not  intended  to 
supersede  any  more  restrictive  state 
recreational  groundfish  regulations 
relating  to  federally  managed 
groundfish. 

(1)  Washington.  For  each  person 
engaged  in  recreational  fishing  seaward 
of  Washington,  the  groimdfish  bag  limit 
is  15  groundfish,  including  rockfish  and 
lingcod,  and  is  open  year-round  (except 
for  lingcod).  The  following  sublimits 
and  closed  areas  apply: 

(a)  Yelloweye  Rockfish  Conservation 
Area.  The  YRCA  is  a  "C-shaped"  area 
which  is  closed  to  recreational 
groundfish  and  halibut  fishing.  The 
coordinates  for  the  YRCA  are  defined  at 
A.(19). 

(b)  Rockfish.  In  areas  seaward  of 
Washington  that  are  open  to  recreational 
groimdfish  fishing,  there  is  a  10- 
rockfish  per  day  bag  limit,  of  which  no 
more  than  1  may  be  canary  rockfish. 
Taking  and  retaining  yelloweye  rockfish 
is  prohibited. 

(c)  Lingcod.  Recreational  fishing  for 
lingcod  is  closed  between  January  1  and 
March  15,  and  between  October  16  and 
December  31.  In  areas  seaward  of 
Washington  that  are  open  to  recreational 
groundfish  fishing  and  when  the 
recreational  season  for  lingcod  is  open 
(i.e.,  between  March  16-October  15), 
there  is  a  bag  limit  of  2  lingcod  per  day, 
which  may  be  no  smaller  dian  24  in  (61 
cm)  total  length. 

(2)  Oregon.  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  Oregon  are  2  lingcod  per 
day,  which  may  be  no  smaller  than  24 
in  (61  cm)  total  length;  and  10  marine 
fish  per  day,  which  excludes  salmon, 
tuna,  surfperch,  sanddab,  lingcod,  and 
baitfish,  but  which  includes  rockfish 
and  other  groundfish.  The  minimum 
size  limit  for  cabezon  retained  in  the 
recreational  fishery  is  15  in  (38  cm). 
Within  the  10  marine  fish  bag  limit,  no 
more  than  1  may  be  canary  rockfish,  no 
more  than  1  may  be  yelloweye  rockfish 
and  when  the  all-depth  recreational 
fisheries  for  Pacific  halibut 


{Hippoglossus  stenolopis]  are  open,  the 
first  Pacific  halibut  taken  of  32  in  (81 
cm)  or  greater  in  length  may  be  retained. 
During  the  all-depth  recreational 
fisheries  for  Pacific  halibut,  vessels  with 
halibut  on  board  may  not  take,  retain, 
possess  or  land  yelloweye  rockfish  or 
canary  rockfish. 

(3)  California.  Seaward  of  California 
(north  and  south  of  40°10'  N.  lat.), 
California  law  provides  that,  in  times 
and  areas  when  the  recreational  fishery 
is  open,  there  is  a  20-fish  bag  limit  for 
all  species  of  finfish,  within  which  no 
more  than  10  fish  of  any  one  species 
may  be  taken  or  possessed  by  any  one 
person.  Retention  of  cowcod  is 
prohibited  in  California's  recreational 
fishery  all  year  in  all  areas. 

(a)  North  of4(flff  N.  lat.  North  of 
40°10'  N.  lat.  to  the  California/Oregon 
border,  California's  recreational 
groundfish  fishery  will  generally 
conform  with  Oregon'^  recreational 
regulations  (see  D.(2)).  For  each  person 
engaged  in  recreational  fishing  seaward 
of  California  north  of  40°10'  N.  lat..  the 
following  seasons,  bag  limits,  and  size 
limits  apply: 

(i)  RCG  Complex.  The  California 
rockfish,  cabezon,  greenling  complex 
(RCG  Complex),  as  defined  in  state 
regulation  (Section  1.91,  Title  14, 
California  Code  of  Regulations), 
includes  all  rockfish,  kelp  greenling, 
rock  greenling,  and  cabezon.  This 
category  does  not  include  California 
scorpionfish,  also  known  as  "sculpin." 

(A)  Seasons.  North  of  40°10'  N.  lat., 
recreational  fishing  for  the  RCG 
Complex  is  open  from  January  1  through 
December  31. 

(B)  Bag  limits,  boat  limits,  hook  limits. 
North  of  40°  10'  N.  lat.,  the  bag  limit  is 
10  rockfish  per  day,  of  which  no  more 
than  2  may  be  bocaccio,  1  niay  be 
canary  rockfish,  and  no  more  than  1  per 
day  up  to  a  maximum  of  two  per  boat 
may  be  yelloweye  rockfish.  The 
following  daily  bag  limits  also  apply:  no 
more  than  10  cabezon  per  day  and  no 
more  than  10  greenlings  (kelp  and/or 
rock  greenlings)  per  day.  Multi-day 
limits  are  authorized  by  a  valid  permit 
issued  by  California  and  must  not 
exceed  the  daily  limit  multiplied  by  the 
number  of  days  in  the  fishiiig  trip. 

(C)  Size  limits.  The  following  size 
limits  apply:  cabezon  may  be  no  smaller 
than  15  in  (38  cm)  total  length  and  kelp 
and  rock  greenling  may  be  no  smaller 
than  12  in  (30  cm)  total  length. 

(D)  Dressing/filleting.  Cabezon,  kelp 
greenling,  and  rock  greenling  taken  in 
the  recreational  fishery  may  not  be 
filleted  at  sea.  Rockfish  skin  may  not  be 
removed  when  filleting  or  otherwise 
dressing  rockfish  taken  in  the 
recreational  fishery.  Brown-skinned 
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rockfish  fillets  may  be  no  smaller  than 
6.5  in  (16.6  cm).  "Brown-skinned" 
rockfish  include  the  following  species: 
brown,  calico,  copper,  gopher,  kelp, 
olive,  speckled,  squarespot,  and 
yellowtail. 
(ii)  Lingcod. 

(A)  Seasons.  North  of  40°10'  N.  lat., 
recreational  fishing  for  lingcod  is  open 
from  January  1  through  December  31. 

(B)  Bag  limits,  boat  limits,  book  limits. 
North  of  40°10'  N.  lat.,  the  bag  hmit  is 

2  lingcod  per  day.  Multi-day  limits  are 
authorized  by  a  valid  permit  issued  by 
California  and  must  not  exceed  the  daily 
limit  multiplied  by  the  number  of  days 
in  the  fishing  trip. 

(C)  Size  limits.  Lingcod  may  be  no 
smaller  than  24  in  (61  cm)  total  length. 

(D)  Dressing/fileting.  Lingcod  filets 
may  be  no  smaller  than  16  in.  (41  cm) 
in  length  . 

(b)  Soutb  of4(fl(fN.  lat.  For  each 
person  engaged  in  recreational  fishing 
seaward  of  California  south  of  40°10'  N. 
lat.,  the  following  seasons,  bag  limits, 
size  limits  and  closed  areas  apply: 

(i)  Closed  Areas. 

(A)  Cowcod  Conservation  Areas. 
Recreational  fishing  for  groundfish  is 
prohibited  within  the  CCAs,  for 
coordinates  described  in  Federal 
regulations  at  50  CFR  660.304(c),  except 
that  fishing  for  sanddabs  is  permitted 
subject  to  the  provisions  in  paragraph 
D.(3)(iv)  and  that  fishing  for  species 
managed  under  this  section  (not 
including  cowcod,  bocaccio,  canary, 
and  yelloweye  rockfishes)  is  permitted 
in  waters  shoreward  of  the  20-  fm  (37- 
m)  depth  contour  within  the  CCAs  from 
July  1  through  December  31,  2003, 
subject  to  the  bag  limits  in  this  section. 

(B)  South  of  40°10'  N.  lat.,  recreational 
fishing  for  all  groimdfish,  including 
lingcod,  is  prohibited  seaward  of  the 
20-fm  (37-m)  depth  contour,  except 
that  recreational  fishing  for  sanddabs  is 
permitted  seaward  of  the  20-fm  (37-m) 
depth  contovu  subject  to  the  provisions 
in  paragraph  D.(3)(iv). 

(ii)  RCG  Complex.  The  California 
rockfish,  cabezon,  greenling  complex 
(RCG  Complex),  as  defined  in  state 
regulation^(Section  1.91,  Title  14, 
California  Code  of  Regulations), 
includes  all  rockfish,  kelp  greenling, 
rock  greenling,  and  cabezon.  This 
category  does  not  include  California 
scorpionfish,  also  known  as  "sculpin." 

(A)  Seasons.  South  of  40°10'  N.  lat., 
recreational  fishing  for  the  RCG 
Complex  is  open  from  July  1  through 
December  31  (i.e.,  it's  closed  from 
January  1  through  June  30).  When 
recreational  fishing  for  the  RCG 
Complex  is  open,  it  is  permitted  only 
inside  the  20-fin  (37-m)  depth  contour, 


subject  to  the  bag  limits  in  paragraph  (B) 
of  tliis  section. 

(B)  Bag  limits,  boat  limits,  hook  limits. 
South  of  40°10'  N.  lat.,  in  times  and 
areas  when  the  recreational  season  for 
the  RCG  Complex  is  open,  there  is  a 
limit  of  2-hooks  and  one  line  when 
fishing  for  rockfish,  and  the  bag  limit  is 
10  RCG  Complex  fish  per  day,  of  which 
up  to  10  may  be  rockfish,  no  more  than 
2  of  which  may  be  shallow  nearshore 
rockfish.  (Note:  The  shallow  nearshore 
rockfish  group  off  California  are 
composed  of  kelp,  grass,  black-and- 
yellow,  China,  and  gopher  rockfishes.) 
Also  within  the  10  RCG  Complex  fish 
per  day  limit,  no  more  than  2 
groimdfish  per  day  may  be  greenlings 
(kelp  and/or  rock  greenlings)  and  no 
more  than  3  groundfish  per  day  may  be 
cabezon.  Lingcod,  California 
scorpionfish,  and  sanddabs  taken  in 
recreational  fisheries  off  California  do 
not  count  toward  the  10  RCG  Complex 
fish  per  day  bag  limit.  Multi-day  limits 
are  authorized  by  a  valid  permit  issued 
by  California  and  must  not  exceed  the 
daily  limit  multiplied  by  the  number  of 
days  in  the  fishing  trip. 

(C)  Size  limits.  The  following  size 
limits  apply:  cabezon  may  be  no  smaller 
thai  15  in  (38  cm)  and  kelp  and  rock 
greenling  may  be  no  smaller  than  12  in 
(30  cm). 

(D)  Dressing/filleting.  Cabezon,  kelp 
greenling,  and  rock  greenling  taken  in 
the  recreational  fishery  may  not  be 
filleted  at  sea.  Rockfish  skija  may  not  be 
removed  when  filleting  or  otherwise 
dressing  rockfish  taken  in  the 
recreational  fishery.  Brown-skiimed 
rockfish  filets  may  be  no  smaller  than 
6.5  in  (16.6  cm).  "Brown-skinned" 
rockfish  include  the  following  species: 
brown,  calico,  copper,  gopher,  kelp, 
olive,  speckled,  squarespot,  and 
yellowtail. 

(iii)  California  scorpionfish.  California 
scorpionfish  only  occur  south  of  40°10' 
N.  lat.  (A)  Seasons.  South  of  40°10'  N. 
lat.,  recreational  fishing  for  California 
scorpionfish  is  closed  from  March  1 
through  June  30  (i.e.,  the  California 
scorpionfish  season  is  open  during 
January-February  and  during  July- 
December).  When  recreational  fishing 
for  California- scorpionfish  is  open,  it  is 
permitted  only  inside  the  20-frn  (37-m) 
depth  contour  (except  at  Himtington 
Flats  between  a  line  drawn  due  south 
from  Point  Fermin  (33  42'30"  N.  lat.; 
118  17'30"  W.  long.)  and  a  line  drawn 
due  west  from  the  Newport  South  Jetty 
(33  35'37"  N.  lat.;  117  52'50"  W.  long.,) 
recreational  fishing  for  California 
scorpionfish  may  occur  from  shore  to  a 
boundary  line  approximating  50-frn 
(91-m)  during  July-August),  subject  to 


the  bag  limits  in  paragraph  (B)  of  this 
section. 

(B)  Bag  limits,  boat  limits,  hook  limits. 
South  of  40°10'  N.  lat.,  in  times  and 
areas  where  the  recreational  season  for 
California  scorpionfish  is  open,  and  the 
bag  limit  is  5  California  scorpionfish  per 
day.  California  scorpionfish  do  not 
count  against  the  10  RCG  Complex  fish 
per  day  limit.  Multi-day  limits  are 
authorized  by  a  valid  permit  issued  by 
California  and  must  not  exceed  the  daily 
limit  multiplied  by  the  number  of  days 
in  the  fishing  trip. 

(C)  Size  limits.  California  scorpionfish 
may  be  no  smaller  than  10  in  (25  cm) 
total  length. 

(D)  Dressing/filleting.  California 
scorpionfish  fillets  may  be  no  smaller 
than  5  in  (12.8  cm). 

(iv)  Lingcod.  (A)  Seasons.  South  of 
40°10'N.  lat,  recreational  fishing  for 
lingcod  is  open  July  1  through 
December  31.  When  recreational  fishing 
for  lingcod  is  open  in  the  south,  it  is 
permitted  only  inside  the  20  fin  (37  m) 
depth  contovir,  subject  to  the  bag  limits 
in  paragraph  (B)  of  this  section. 

(B)  Bag  limits,  boat  limits,  hook  limits. 
South  of  40°10'  N.  lat.,  in  times  and 
areas  when  the  recreational  season  for 
lingcod  is  open,  there  is  a  limit  of  2- 
hooks  and  one  line  when  fishing  for 
hngcod,  and  the  bag  limit  is  2  lingcod 
per  day.  Lingcod  do  not  count  against 
the  10  RCG  Complex  fish  per  day  limit. 
Multi-day  limits  are  authorized  by  a 
valid  permit  issued  by  California  and 
must  not  exceed  the  daily  limit 
multiplied  by  the  number  of  days  in  the 
fishing  trip. 

(C)  Size  limits.  Lingcod  may  be  no 
smaller  than  24  in  (61  cm)  total  length. 

(D)  Dressing/filleting.  Lingcod  fillets 
may  be  no  smaller  than  16  in.  (41  cm) 
in  length. 

(iv)  Sanddabs.  South  of  40°10'  N.  lat.. 
recreational  fishing  for  sanddabs  is 
permitted  both  shoreward  and  seaward 
of  the  20-fin  (37-m)  depth  contour  (i.e., 
recreational  fishing  for  sanddabs  is 
permitted  in  all  areas  south  of  4G°10'  N. 
lat.).  Recreational  fishing  for  sanddabs  is 
permitted  seaward  of  the  20-  fm  (37-m) 
depth  contour  subject  to  a  limit  of  up  to 
5-hooks  "Number  2"  or  smaller,  wbdch 
measure  11  mm  (0.44  inches)  point  to 
shank,  and  up  to  1  lb  (45  kg)  of  weight 
per  line.  There  is  no  bag  limit,  season, 
or  size  limit  for  sanddabs,  however,  it  is 
prohibited  to  fillet  sanddabs  at  sea. 

V.  Washington  Coastal  Tribal  Fisheries 

The  legal  basis  for  and  background 
information  on  groundfish  allocations 
harvest  by  the  four  Washington  Coastal 
Tribes  (Makah,  Quileute,  Hoh,  and 
Quinault)  with  treaty  rights  to 
groundfish  is  described  in  the  proposed 


rule  to  implement  the  2003  groimdfish 
specifications  and  management 
measures  in  the  Proposed  Rules  section 
of  the  January  7,  2003  issue  of  the 
Federal  Register. 

The  Assistant  Administrator  (AA) 
announces  the  following  tribal 
aUocations  for  2003,  including  those 
that  are  the  same  as  in  2002.  Trip  limits 
for  certain  species  were  recommended 
by  the  tribes  and  the  Council  and  are 
specified  here  with  the  tribal 
allocations. 

A.  Sablefish 

The  tribal  allocation  is  631  mt,  10 
percent  of  the  total  catch  OY,  less  3 
percent  estimated  discard  mortality. 

B.  Rockfish 

(1)  For  the  commercial  harvest  of 
black  rockfish  off  Washington  State,  a 
harvest  guideline  of:  20,000  lb  (9,072  kg) 
north  of  Cape  Alava  (48°09'30"  N.  lat.) 
and  10,000  lb  (4,536  kg)  between 
Destruction  Island  (47°40'00"  N.  lat.) 
and  Leadbetter  Point  (46°38'10"  N.  lat.). 

(2)  Thomyheads  are  subject  to  a  300- 
Ib  (136-kg)  trip  limit. 

(3)  Canary  rockfish  are  subject  to  a 
300-lb  (136-kg)  trip  Umit. 

(4)  Yelloweye  rockfish  are  subject  to 
a  100-lb  (45-kg)  trip  limit. 

(5)  Yellowtail  rockfish  taken  in  the 
tribal  mid-water  trawl  fisheries  are 
subject  to  a  cumulative  limit  of  30,000 
lb  (13,608  kg)  per  two-month  period. 
Landings  of  widow  rockfish  must  not 
exceed  10  percent  of  the  weight  of 
yellowtail  rockfish  landed  in  any  two- 
month  period.  These  limits  may  be 
adjusted  by  an  individual  tribe  inseason 
to  minimize  the  incidental  catch  of 
canary  rockfish  and  widow  rockfish. 

(6)  Other  rockfish,  including  minor 
nearshore,  minor  shelf,  and  minor  slope 
rockfish  groups  are  subject  to  a  300-lb 
(136-kg)  trip  limit  per  species  or  species 
group,  or  to  the  non-tribal  limited  entry 
trip  limit  for  those  species  if  those  limits 
are  less  restrictive  than  300-lb  (136-kg) 
per  trip. 

(7)  Rockfish  taken  during  open 
competition  tribal  commercial  fisheries 
for  Pacific  halibut  will  not  be  subject  to 
trip  limits. 

C.  Lingcod 

Lingcod  are  subject  to  a  300-lb  (136- 
kg)  daily  trip  limit  and  a  900-lb  (408- 
kg)  weekly  limit. 

D.  Pacific  whiting 

The  tribal  allocation  is  25,000  mt. 
Classification 

These  final  management  measures  for 
January  1  through  February  28,  2003  are 
issued  under  the  authority  of,  and  are  in 


accordance  with,  the  Magnuson-Stevens 
Act  and  50  CFR  parts  600  and  660 
subpart  G  (the  regulations  implementing 
the  FMP). 

The  AA  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  public  comment  on  this 
action  pursuant  to  5  U.S.C.  553(b)(B), 
because  providing  prior  notice  and 
comment  would  be  impracticable  and 
contrary  to  the  public  interest. 

The  January-February  management 
measures  are  intended  to  protect 
overfished  and  other  depressed  stocks 
while  also  allowing  as  much  harvest  of 
healthy  stocks  as  possible.  As  explained 
above,  delay  in  implementation  of  these 
regulatory  measures  could  cause  harm 
to  some  stocks  and  would  require 
unnecessarily  restrictive  measures  later 
in  the  year  to  make  up  for  the  late 
implementation.  Because  the  2002 
measures  are  not  strict  enough,  leaving 
these  measures  in  place  could  cause 
harm  to  some  stocks.  Much  of  the  data 
necessary  for  these  specifications  and 
management  measures  came  fi'om  the 
2002  fishing  year  and  new  stock 
assessments  were  not  available  until 
June.  Because  of  the  timing  of  the 
receipt,  development,  review,  and 
analysis  of  the  fishery  information 
necessary  for  setting  the  initial 
specifications  and  management 
measures,  it  is  impracticable  and 
contrary  to  the  public  interest  to  publish 
these  measures  in  the  Federal  Register 
and  to  take  public  comment  on  the 
measures  prior  to  January  1,  2002.  It 
vvould  be  impracticable  because,  as 
explained  above,  providing  prior  notice 
would  delay  the  effective  date  of  these 
measures  and  the  January-February 

2002  measures  would  remain  in  place. 
Because  the  2002  measures  are  not 
conservative  enough,  they  do  not  meet 
the  Coimcil's  rebuilding  goals  for  2003. 
Leaving  the  2002  measures  in  place  for 

2003  could  cause  harm  to  some  stocks. 
For  the  reasons  above,  the  AA  also 

finds  good  cause  under  5  U.S.C.  553(d) 
to  waive  the  requirement  to  delay  for  30 
days  the  effective  date  of  the  rule. 

Because  there  is  no  requirement  to 
provide  for  prior  notice  and  opportunity 
for  public  comment  on  this  rule  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  do  not  apply. 
However,  as  described  above,  the 
January-February  2003  management 
measures  are  based  on  the  overall 
analysis  underlying  the  2003 
specifications  and  March-December 
2003  management  measures  which  are 
proposed  in  the  Proposed  Rules  section 
of  this  issue  of  the  Federal  Register.  The 
Council's  Initial  Regulatory  Flexibility 
analysis  prepared  for  the  2003 
specifications  and  management 


measures  considers  the  effects  of  the 
January  and  February  management 
measiires  on  the  fisheries. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Pursuant  to  Executive  Order  13175, 
this  emergency  rule  was  developed  after 
meaningful  consultation  and 
collaboration  with  tribal  officials  from 
the  area  covered  by  the  FMP.  Under  the 
Magnuson-Stevens  Act  at  16  U.S.C. 
1852(b)(5),  one  of  the  voting  members  of 
the  Council  must  be  a  representative  of 
an  Indian  tribe  with  federally 
recognized  fishing  rights  from  the  area 
of  the  Council's  jiu"isdiction.  In 
addition,  regulations  implementing  the 
Fhfr  establish  a  procedure  by  which  the 
tribes  with  treaty  fishing  rights  in  the 
area  covered  by  the  FMP  request  new 
allocation  or  regulations  specific  to  the 
tribes,  in  writing,  before  the  first  of  the 
two  autumn  groundfish  meetings  of  the 
Council.  The  regulation  at  50  CFR 
660.324(d)  further  states  "the  Secretary 
will  develop  tribal  allocations  and 
regulations  under  this  paragraph  in 
consultation  with  the  Jiffected  tribe(s) 
and,  insofar  as  possible,  with  tribal 
consensus."  The  tribal  management ' 
measures  in  this  final  rule  have  been 
developed  following  these  procedures. 
The  tribal  representative  on  the  Council 
made  a  motion  to  adopt  the  tribal 
management  measures,  which  was 
passed  by  the  Council,  and  those 
management  measufes,  which  were 
developed  and  proposed  by  the  tribes, 
are  included  in  this  emergency  rule. 

NMFS  issued  Biological  Opinions 
(BOs)  under  the  Endangered  Species  Act 
on  August  10,  1990,  November  26,  1991. 
August  28, 1992,  September  27,  1993, 
May  14, 1996.  and  December  15,  1999, 
pertaining  to  the  effects  of  the 
groundfish  fishery  on  chinook  salmon 
(Puget  Sound,  Snake  River  spring/ 
summer.  Snake  River  fall,  upper 
Columbia  River  spring,  lower  Columbia 
River,  upper  Willamette  River, 
Sacramento  River  winter.  Central 
Valley,  California  coastal),  coho  salmon 
(Central  California  coastal,  southern 
Oregon/northern  California  coastal, 
Oregon  coastal),  chum  salmon  (Hood 
Canal,  Columbia  River),  sockeye  salmon 
'  (Snake  River,  Ozette  Lake),  and 
steelhead  (upper,  middle  and  lower 
Columbia  River,  Snake  River  Basin, 
upper  Willamette  River,  central 
California  coast,  California  Central 
Valley,  south-central  California, 
northern  California,  and  southern 
California). 

During  the  2000  Pacific  whiting 
season,  the  whiting  fisheries  exceeded 
the  chinook  bycatch  amoimt  specified 
in  the  Pacific  whiting  fishery's 


934 


Federal  Register / Vol.  68,  No.  4 /Tuesday,  January  7,  2003 /Rules  and  Regidations 


Biological  Opinion's  (whiting  BO) 
(December  19, 1999)  incidental  catch 
statement  estimate  of  11.000  fish,  by 
approximately  500  fish.  In  the  2001 
whiting  season,  however,  the  whiting 
fishery's  chinook  bycatch  was  about 
7,000  fish,  which  approximates  the 
long-term  average.  After  reviewing  data 
fi'om,  and  management  of,  the  2000  and 
2001  whiting  fisheries  (including 
industry  bycatch  minimization 
measures),  the  status  of  the  affected 
listed  chinook,  environmental  baseline 
information,  and  the  incidental  catch 
statement  from  the  1999  whiting  BO, 
NMFS  determined  in  a  letter  dated 
April  25,  2002,  that  a  re-initiation  of  the 
1999  whiting  BO  was  not  required. 
NMFS  has  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  Coast  groundfish  fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS,  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  This  action  is  within  the 
scope  of  these  consultations. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  emergency  rule  by  5  U.S.C.  553,  or 
any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  are 
inapplicable.  However,  as  described 
above,  the  January-February  2003 
management  measures  are  based  on  the 
overall  analysis  underlying  the  2003 
specifications  and  March-December 
2003  management  measures  which  are 
proposed  in  the  Proposed  Rules  section 


of  this  issue  of  the  Federal  Register.  The 
Coimcil's  Initial  Regulatory  Flexibility 
analysis  prepared  for  the  2003 
specifications  and  management 
measures  considers  the  effects  of  the 
January  and  February  management 
measiues  on  the  fisheries. 

List  of  Subjects  in  50  CFR  Part  669 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  20,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIHC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  660.302,  the  definition  for 
"Open  access  fishery"  is  suspended  and 
a  definition  for  "Open  access  fishery 
(for  the  period  January  1,  2003  to 
February  28,  2003)"  is  temporarily 
added  to  read  as  follows: 

§660.302    Definitions. 


Open  access  fishery  (for  the  period 
January  1,  2003  to  February  28,  2003) 
means  the  fishery  composed  of  vessels 
using  open  access  gear  fished  pursuant 
to  the  harvest  guidelines,  quotas,  and 
other  management  measures  governing 
the  open  access  fishery.  Any 
commercial  fishing  vessels  that  does  not 
have  a  limited  entry  permit  and  which 
lands  groundfish  in  any  conunercial 
fishery  is  a  participant  in  the  open 
access  fishery. 
***** 

3.  In  §  660.304,  paragraphs  (a)  through 
(f)  are  suspended  and  paragraphs  (g) 
through  (j)  are  temparily  added  to  read 
as  follows: 

§660.304    Management  areas. 

***** 

(g)  Management  areas — (1) 
Vancouver,  (i)  The  northeastern 
boundary  is  that  part  of  a  line 
connecting  the  light  on  Tatoosh  Island, 
WA,  with  the  light  on  Bonilla  Point  on 
Vancouver  Island,  British  Columbia  (at 
48  deg.35'75''  N.  lat.,  124  deg.43'00''  W. 
long.)  south  of  the  International 
Boundary  between  the  U.S.  and  Canada 
(at  48  deg.29'37.19''  N.  lat.,  124 
deg.43'33.19''  W.  long.),  and  north  of  the 
point  where  that  line  intersects  with  the 
boimdary  of  the  U.S.  territorial  sea. 

(ii)  The  northern  and  northwestern 
boundary  is  a  line  connecting  the 
following  coordinates  in  the  order 
listed,  which  is  the  provisional 
international  boundary  of  the  EEZ  as 
shown  on  NOAA/NOS  Charts  #18480 
and  #18007: 


Point 

N.  lat. 

W.  long. 

1                    

48  d8g.29'37.19' 
48deg.30'ir 
48  deg.30'22' 
48  deg.30'14' 
48  deg.29'57'' 
48  deg.29'44'' 
48  deg.28'09'' 
48deg.27'10'' 
48  deg.26'47'' 
48  deg.20'16" 
48deg.18'22" 
48deg.11'05'' 
47deg.49'15'' 
47  deg.36'47'' 
47  deg.22'00" 
46  deg.42'05'' 
46  deg.31'47'' 

124  deg.43'33.19' 

2 

124  deg.47'13' 

3             ■           

124  deg.50'21' 

4                         

124  deg.54'52' 

5                  

124  deg.59'14' 

6 

125  deg.0C06' 

7 

125  deg.05'47" 

8                     

125  deg.08'25' 

9                       

125  deg.09'12" 

10 

125deg.22'48'' 

11                           

125  deg.29'58'' 

12                           

125  deg.53'48' 

13                            

126  deg.40'57" 

14  ■                          

127  deg.41'23" 

IS        ■                               

127deg.41'23" 

16                    

128deg.51'56' 

17 : 

129  deg.07'39" 

(iii)  The  southern  limit  is  47  deg.30'  (3)  Eureka,  (i)  The  northern  limit  is  43         (ii)  The  southern  limit  is  36  deg.OO'  N. 

N.  lat.  deg.OO'  N.  lat.  lat. 

(2)  Columbia,  (i)  The  northern  limit  is  (ii)  The  southern  limit  is  40  deg.30'  N.         (5)  Conception,  (i)  The  northern  limit 

47  deg.30' N.  lat.  lat.  is  36  deg.OO' N.  lat. 

(ii)  The  southern  limit  is  43  deg.OO'  N.  (4)  Monterey,  (i)  The  northern  limit  is         (ii)  The  southern  limit  is  the  U.S.- 

lat.  40  deg.30'  N.  lat.  Mexico  International  Boundary,  which 
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is  a  line  connecting  the  following 
coordinates  in  the  order  listed: 


Point 

N.  lat. 

'    W.  long. 

1  „ 

32  deg  3522' 
32  (leg.37'37' 
31  degorsr 
30deg.32'3r 

117deg.27'49- 
117deg.49'3r 
118deg.36'18" 
121  deg.SI'Sr 

2 

3 

4  

(h)  Commonly  used  geographic 
coordinates — 

(1)  Cape  Falcon,  OR--45°4(B'  N.  lat. 

(2)  Cape  Lookout,  OR--45°20'15''  N. 
lat. 

(3)  Cape  Blanco.  OR-42°50'  N.  lat. 

(4)  Cape  Mendocino,  CA-40°30'  N. 
lat. 

(5)  North/South  management  line~ 
40''10'  N.  lat. 

(6)  Point  Arena,  CA--38°57'30''  N.  lat. 

(7)  Point  Conception,  CA-34°27'  N. 
lat. 

(i)  Cowcod  Conservation  Areas 
(CCAs).  (1)  The  Western  CCA  is  an  area 
south  of  Point  Conception  that  is  boiuid 
by  straight  lines  coimecting  all  of  the 
following  points  in  the  order  listed: 

33°50'  N.  lat.,  119°30'  W.  long.; 

33*'50'  N.  lat.,  118°50'  W.  long.; 

32°20'  N.  lat.,  118°50'  W.  long.; 

32°20'  N.  lat.,  119°37'  W.  long.; 

33°00'  N.  lat.,  119°37'  W.  long.; 

SS-'OO'  N.  lat,  119°53'  W.  long.; 

33°33'  N.  lat.,  119°53'  W.  long.; 

33°33'  N.  lat.,  119°30'  W.  long.; 

and  coimecting  back  to  33''50'  N.  lat., 
119°30'W.  long. 

(2)  The  Eastern  CCA  is  a  smaller  area 
west  of  San  Diego  that  is  bound  by 
straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 

32°42'  N.  lat.,  118°02'  W.  long.; 

32°42'  N.  lat.,  117°50'  W.  long.; 

32°36'42''  N.  lat.,  117°50'  W.  long.; 

32°30'N.  lat.,  117°53'3(r  W.  long.; 

32°30'N.  lat,  118°02'W.  long.; 

and  connecting  back  to  32°42'  N.  lat., 
118°02'W.  long. 

(j)  International  boundaries.  (1)  Any 
person  fishing  subject  to  this  subpart  is 
boimd  by  the  international  boundaries 
described  in  this  section. 


notwithstanding  any  dispute  or 
negotiation  between  the  United  States 
and  any  neighboring  country  regarding 
their  respective  jiuisdictions,  until  such 
time  as  new  boimdaries  are  established 
or  recognized  by  the  United  States. 

(2)  The  inner  boundary  of  the  fishery 
management  area  is  a  line  coterminous 
with  the  seaward  boimdaries  of  the 
States  of  Washington,  Oregon,  and 
California  (the  "3-mile  limit"). 

(3)  The  outer  boundary  of  the  fishery 
management  area  is  a  line  drawn  in 
such  a  manner  that  each  point  on  it  is 
200  nm  fi'om  the  baseline  from  which 
the  territorial  sea  is  measured,  or  is  a 
provisional  or  permanent  international 
boimdary  between  the  United  States  and 
Canada  or  Mexico. 
***** 

4.  In  §660.322,  paragraph  (b)(5)  is 
suspended  and  paragraphs  (b)(6)  and 
(b)(7)  are  temporarily  added  to  read  as 
follows: 

§660.322    Gear  restrictions. 

***** 

(b)*  *  * 

(6)  Large  and  small  footrope  trawl 
gear.  Large  footrope  trawl  gear  is  bottom 
trawl  gear,  as  specified  at  §  660.302, 
with  a  footrope  diameter  larger  than  8 
inches  (20  cm)  (including  rollers, 
bobbins  or  other  material  encircling  or 
tied  along  the  length  of  the  footrope). 
Small  footrope  trawl  gear  is  bottom 
trawl  gear,  as  specified  at  §  660.302  and 
660.322(b),  with  a  footrope  diameter  8 
inches  (20  cm)  or  smaller  (including 
rollers,  bobbins  or  other  material 
encircling  or  tied  along  the  length  of  the 
footrope).  Chafing  gear  may  be  used 
only  on  the  last  50  meshes  of  a  small 


footrope  trawl,  measured  fitjm  the 
terminal  (closed)  end  of  the  codend. 
Other  lines  or  ropes  that  run  parallel  to 
the  footrope  may  not  be  augmented  or 
modified  to  violate  footrope  size 
restrictions.  For  enforcement  purposes, 
the  footrope  will  be  measured  in  a 
straight  line  from  the  outside  edge  to  the 
opposite  outside  edge  at  the  widest  part 
on  any  individual  part,  including  any 
individual  disk,  roller,  bobbin,  or  any 
other  device. 

(7)  Pelade  or  "midwater"  trawls. 
Pelagic  trawl  nets  must  have 
improtected  footropes  at  the  trawl 
mouth,  and  must  not  have  rollers, 
bobbins,  tires,  wheels,  rubber  discs,  or 
any  similar  device  anywhere  in  the  net. 
The  footrope  of  pelagic  gear  may  not  be 
enlarged  by  encircling  it  with  chains  or 
by  any  other  means.  Ropes  or  lines 
ruiming  parallel  to  the  footrope  of 
pelagic  trawl  gear  must  be  bare  and  may 
not  be  suspended  with  chains  or  any 
other  materials.  Sweeplines,  including 
the  bottom  leg  of  the  bridle,  must  be 
bare.  For  at  least  20  ft  (6.15  m) 
immediately  behind  the  footrope  or 
headrope,  bare  ropes  or  mesh  of  16-inch 
(40.6-cm)  minimum  mesh  size  must 
completely  encircle  the  net.  A  band  of 
mesh  (a  "skirt")  may  encircle  the  net 
under  transfer  cables,  lifting  or  splitting 
straps  (chokers),  biit  must  be:  Over 
riblines  and  restraining  straps;  the  same 
mesh  size  and  coincide  knot-to-knot 
with  the  net  to  which  it  is  attached;  and 
no  wider  than  16  meshes. 
***** 

[FR  Doc.  02-32755  Filed  12-31-02;  1:23  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  021209300-2300-01;  i.D. 
112502C] 

RIN0648-AQ18 

IMagnuson-Stevens  Act  Provisions; 
Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Annual 
Specifications  and  Management 
Measures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  a  rule  to 
implement  the  2003  fishery 
specifications  and  management 
measures  for  groimdfish  taken  in  the 
U.S.  exclusive  economic  zone  (EEZ)  and 
State  waters  off  the  coasts  of 
Washington,  Oregon,  and  California. 
The  proposed  rule  includes  the  levels  of 
the  acceptable  biological  catch  (ABC) 
and  optimum  yields  (OYs).  The 
commercial  OYs  (the  total  catch  OYs 
reduced  by  tribal  allocations  and  by 
amoiuits  expected  to  be  taken  in 
recreational  and  compensation  fisheries, 
which  is  when  a  portion  of  the  OY  for 
a  groundfish  species  is  used  as  whole  or 
partial  compensation  for  resource 
siuveys  that  were  conducted  using 
private  vessels)  proposed  in  this  rule 
would  be  allocated  between  the  limited 
entry  and  open  access  fisheries  and 
between  different  sectors  of  the  limited 
entry  fleet.  Proposed  management 
measures  for  2003  are  intended  to 
prevent  overfishing;  rebuild  overfished 
species;  reduce  and  minimize  the 
bycatch  and  discard  of  overfished  and 
depleted  stocks;  provide  equitable 
harvest  opportunity  for  both 
recreational  and  commercial  sectors; 
and,  within  the  commercial  fisheries, 
achieve  harvest  guidelines  and  limited 
entry  and  open  access  allocations  to  the 
extent  practicable. 

DATES:  Comments  must  be  received  no 
later  than  5  p.m.,  local  time  (l.t.,)  on 
February  6,  2003. 

AOOflESSES:  Send  comments  to  D.  Robert 
Lohn,  Administrator.  Northwest  Region 
(Regional  Administrator),  NMFS,  7600 
Sand  Point  Way  N.E.,  Bldg.  1,  Seattle, 
WA  98115-0070,  or  fax  to  206-526- 
6736;  or  Rodney  Mclnnis,  Acting 
Administrator,  Southwest  Region, 


NMFS,  501  West  Ocean  Blvd..  Suite 
4200,  Long  Beach,  CA  90802-4213.  or 
fax  to  562-980-4047.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  internet.  Information  relevant  to 
this  proposed  rule,  which  includes  a 
draft  environmental  impact  statement,  is 
available  for  public  review  during 
business  hours  at  the  office  of  the 
Pacific  Fishery  Management  Council 
(Council),  at  7700  NE  Ambassador 
Place,  Portland,  OR  97220,  phone:  503- 
820-2280.  Copies  of  additional  reports 
referred  to  in  this  document  may  also  be 
obtained  from  the  Council. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  or  Becky  Renko 
(Northwest  Region,  NMFS).  phone:  206- 
526-6140;  fax:  206-526-6736  and;  e- 
mail:  yvonne.dereyniei^noaa.gov, 
becky.renko@noaa.gov  or  Svein  Fougner 
(Southwest  Region,  NMFS)  phone:  562- 
980-4000;  fax:  562-980-4047  and;  e- 
mail:  svein.fougner@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

The  proposed  rule  also  is  accessible 
via  the  Internet  at  the  Office  of  the 
Federal  Register's  website  at  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html.  Backgroimd  information 
and  documents  are  available  at  the 
NMFS  Northwest  Region  website  at 
http://www.nwr.noaa.gov/lsustfsh/ 
gdfsh01.htm  and  at  the  Council's 
website  at  http://www.pcouncil.org. 

Background 

The  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  requires  that 
fishery  specifications  for  groiuidfish  be 
annually  evaluated,  and  revised  as 
necessary,  that  OYs  be  specified  for 
species  or  species  groups  in  need  of 
particular  protection,  and  that 
management  measiu«s  designed  to 
achieve  the  OYs  be  published  in  the 
Federal  Register  and  made  effective  by 
January  1 ,  the  beginning  of  the  fishing 
year.  The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  the  FMP 
require  that  NMFS  implement  actions  to 
prevent  overfishing  and  to  rebuild 
overfished  stocks. 

Throughout  2002,  the  Council  has 
been  developing  revisions  to  its 
specifications  and  management 
measures  process,  through  proposed 
Amendment  17  to  the  FMP.  Among 
other  procedvual  changes.  Amendment 
1 7  would  revise  the  NMFS  publication 
process  for  the  specifications  and 
management  measures.  Historically,  the 
Council  has  developed  annual 
specifications  and  management 
measiues  in  a  public  two-meeting 


process  (formerly  at  its  September  and 
November  meetings)  followed  by  a 
NMFS  final  action  published  in  the 
Federal  Register  and  made  available  for 
public  comment  and  correction  after  the 
effective  date  of  the  action.  Each  year, 
specifications  and  management 
measures  were  effective  until  the 
specifications  and  management 
measures  for  the  following  year  were 
published  and  effective.  In  2001 .  the 
agency  was  challenged  on  this  process 
in  Natural  Resources  Defense  Council, 
Inc.  v.  Evans,  168  F.Supp.  2d  1149 
(N.D.Cal.,  2001)  and  the  Court  ordered 
NMFS  to  provide  prior  public  notice 
and  allow  public  conunent  on  the 
annual  specifications  through 
publication  of  proposed  and  final  rules. 
Amendment  17  was  recently  adopted 
by  the  Council,  but  has  not  yet  been 
submitted  for  NMFS  for  approval. 
NMFS  must  stUl  comply  with  the 
Court's  Order  for  a  public  notice  and 
comment  period  on  the  2003 
specifications  and  management 
measures.  The  Council  had  its  initial 
meeting  regarding  these  measures  in 
June,  and  finalized  its  2003 
specifications  and  management 
measures  recommendations  at  its 
September  9-13,  2002,  meeting  in 
Portland,  OR.  The  Council  could  not  act 
earlier  in  the  year  because  the  new 
science  upon  which  the  specifications 
and  management  measures  were  based  ' 
was  not  ready  until  June. 

For  2003,  the  Council  has 
recommended  implementing  depth- 
based  management  measiu-es,  with  large 
closed  areas  intended  to  prevent  vessels 
from  operating  in  waters  where 
overfished  species  are  commonly  found. 
NMFS  and  the  Council  felt  that  these 
management  changes  were  significant 
enou^  to  warrant  analysis  via  an 
environmental  impact  statement  (EIS). 
An  EIS  is  a  National  Environmental 
Policy  Act  analysis  document  that 
requires  a  series  of  public  review  and 
comment  periods  at  different  document 
drafting  stages.  Given  the  complexity  of 
the  annual  specifications  and 
management  measiores  and  the  need  for 
ElS-related  public  review  periods, 
NMFS  did  not  have  enough  time  to 
publish  a  proposed  rule,  receive  public 
comments,  and  implement  a  final  rule 
by  January  1.  2003.  NMFS  is  publishing 
this  proposed  rule  for  the  entire  2003 
specifications  and  management 
measures  package  to  comply  with  the 
Coiul's  Order  to  make  such  regulatory 
packages  available  for  public  comment 
prior  to  implementation.  To  ensure  that 
adequately  conservative  management 
measures  are  in  place  by  January  1. 
2003,  NMFS  has  also  published  an 
emergency  rule  in  the  Final  Rides 
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section  of  this  Jeinuary  7,  2003  edition 
that  implements  groundfish 
management  measures  for  January  1 
through  February  28,  2003. 

Specifications  and  management 
measures  proposed  for  2003  are 
designed  to  rebuild  overfished  stocks 
through  constraining  direct  and 
incidental  mortality,  emd  to  achieve  as 


much  of  the  OYs  as  practicable  for 
heedthier  groundfish  stocks  managed 
under  the  FMP. 

I.  Proposed  Specificatioiis 

Proposed  fishery  specifications 
include  ABCs,  the  designation  of  OYs 
(which  may  be  represented  by  harvest 
guidelines  (HGs)  or  quotas  for  species 


that  need  individual  management),  and 
the  allocation  of  commercial  OYs 
between  the  open  access  and  limited 
entry  segments  of  the  fishery.  These 
specifications  include  fish  caught  in 
State  ocean  waters  (0-3  nautical  miles 
(run)  offshore)  as  well  as  fish  caught  in 
the  EEZ  (3-200  nm  offshore). 
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Table  lb.   2003  OYs  for  minor  rockfish  by  depth  sub-groups 
(weights  in  metric  tons) . 


.Species 

Total 

Catch 

ABC 

OY 

(Total   Catch) 

Harvest   Guidelines             1 
(total  catch)                  1 

Total 
Catch  OY 

Recrea- 
tional 
Estimate 

Commercial 
OY  for 
minor 
rockfish 
and  HG  for 
depth  sub- 
groups 

Limited  Entry 

Open  Access 

Mt 

% 

Mt 

% 

Minor  Rockfish 
North  x/ 

4,794 

3,056 

750 

2,292 

2,102 

91.7 

190 

8.3 

Nearshore 

928 

740 

188 

Shelf 

968 

10 

954 

Slope 

1,160 

0 

1,156 

Minor  Rockfish 
South  y/ 

3,506 

1,894 

493 

1,401 

780 

55.7 

621 

44.3 

Nearshore 

541 

433 

108 

Shelf 

714 

60 

654 

Slope 

639 

0 

639 

a/  ABC  applies  to  the  U.S.  portion  of  the  Vancouver  area,  except  as  noted  under 
individual  species. 

b/  Lingcod  was  declared  overfished  on  March  3,  1999.   A  stock  assessment  that  included 
parts  of  Canadian  waters  was  done  in  2000  and  updated  for  2001.   Following  the 
assessment,  lingcod  was  believed  to  be  at  15  percent  of  its  unfished  biomass 
coastwide.   The  U.S.  portion  of  the  ABC  for  the  Vancouver  area  was  set  at  44  percent 
of  the  total  biomass  for  that  area.   The  ABC  of  841  mt  was  calculated  using  an  Fmsy 
proxy  of  F45%.   The  total  catch  OY  of  651  mt  is  based  on  a  rebuilding  plan  with  a  60 
percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2009  (Tmax) .   The 
total  catch  OY  is  reduced  by  355  mt  for  the  amount  that  is  estimated  to  be  taken  by 
the  recreational,  fishery,  3  mt  for  the  amount  estimated  to  be  taken  during  research 
fishing,  4.3  mt  for  the  amount  estimated  to  be  taken  in  non-groundf ish  fisheries,  and 
by  5.2  mt  for  the  amount  estimated  to  be  taken  in  the  tribal  fishery,  resulting  in  a 
commercial  OY  of  284  mt .   The  open  access  total  catch  allocation  is  54  mt  (19  percent 
of  the  commercial  OY)  and  the  open  access  landed  catch  value  is  43  mt .   The  limited 
entry  total  catch  allocation  is  230  mt  and  the  landed  catch  value  is  184  mt .   The 
landed  catch  value  is  based  on  a  discard  mortality  rate  of  20  percent.   Tribal  vessels 
are  estimated  to  land  about  5.2  mt  of  lingcod  in  2003,  but  do  not  have  a  specific 
allocation  at  this  time. 

c/  "Other  species",  these  are  neither  common  nor  important  to  the  commercial  and 
recreational  fisheries  in  the  areas  footnoted.   Accordingly,  Pacific  cod  is  included 
,in  the  non- commercial  OY  of  "other  fish"  and  rockfish  species  are  included  in  either 
"other  rockfish"  or  "remaining  rockfish"  for  the  areas  footnoted. 

d/  Pacific  whiting  -  The  most  recent  stock  assessment  was  prepared  in  2002,  at  which 
time  the  whiting  stock  was  believed  to  be  below  25  percent  of  its  unfished  biomass. 
Whiting  was  declared  overfished  on  April  15,  2002  (67  PR  18117).   The  U.S. -Canada  ABC 
of  235,000  mt  is  based  on  the  2002  assessment  results  with  the  application  of  an  Fmsy 
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proxy  harvest  rate  of  45%.   In  estimating  the  current  biomass,  NMFS  used  a  medium 
level  recruitment  assumption  of  a  recent  (1999)  large  year  class.   The  U.S.  ABC  of 
188  000  mt  is  80  percent  of  the  coastwide  ABC.   The  U.S.  whiting  OY  is  148,200  mt 
which  is  80  percent  of  the  coastwide  OY  (185,325  mt)  and  is  based  on  the  application 
of  the  40-10  harvest  rate  policy.   The  total  catch  OY  is  further  reduced  by  25,000  mt 
for  the  tribal  allocation.  200  mt  for  the  amount  estimated  to  be  taken  during  research 
fishing,  and  1,800  mt  for  the  estimated  catch  in  non-groundf ish  fisheries,  resulting 
in  a  commercial  OY  of  121,200  mt.   The  commercial  OY  is  allocated  between  the  sectors 
with  42  percent  (50,904  mt)  going,  to  the  shore-based  sector,  34  percent  (41,288  mt) 
going  to  the  catcher/processor -sector,  and  24  percent  (29,080  mt)  going  to  the 
mothership  sector.   Discards  of  whiting  are  estimated  from  the  observer  data  and 
counted  towards  the  OY  inseason. 

e/  Sablefish  north  of  36°  N.  lat.  -  NMFS  did  a  new  sablefish  assessment  in  2001  for  the 
area  north  of  Point  Conception  (34°27'N  lat.)  and  updated  it  for  2002.   Following  the 
assessment  update,  sablefish  north  of  34°27'N  lat.  was  believed  to  be  between  31 
percent  .and  38  percent  of  its  unfished  biomass.   The  ABC  for  the  surveyed  area  (8,459 
mt)  is  based  on  environmentally  driven  projections,  with  the  Fmsy  proxy  of  F45%.   The 
ABC  for  the  management  area  north  of  36°  N.  lat.  is  8,209  mt  (97.04  percent  of  the  ABC 
from  the  surveyed  area) .   The  total  catch  OY  for  the  area  north  of  36°  N.  lat. is  6,500 
mt  and  is  97.04  percent  of  the  OY  from  the  surveyed  area  with  a  risk  averse 
precautionary  adjustment.   The  total  catch  OY  is  reduced  by  10  percent  (650  mt)  for 
the  tribal  set  aside,  by  11.1  mt  for  compensation  to  vessels  that  conducted  resource 
surveys,  53.0  mt  for  the  amount  estimated  to  be  taken  as  research  catch,  and  18.5  mt 
for  the  amount  estimated  to  be  taken  in  non-groundf ish  fisheries.   The  remainder 
(5,767  mt)  is  the  commercial  total  catch  OY.   The  open  access  allocation  is  9.4 
percent  of  the  commercial  OY,  resulting  in  an  open  access  total  catch  OY  of  542  mt. 
The  limited  entry  total  catch  OY  is  5,225  mt .   The  limited  entry  total  catch  OY  is 
further  divided  with  58  percent  (3,031  mt)  allocated  to  the  trawl  fishery  and  42 
percent  (2,194  mt)  allocated  to  the  non-trawl  fishery.   To  provide  for  bycatch  in  the 
at-sea  whiting  fishery  16  mt  of  the  limited  entry  trawl  allocation  will  be  set  aside. 
Discard  rates  will  be  applied  as  follows:   21  percent  for  limited  entry  trawl,  8 
percent  for  limited  entry  fixed  gear  and. open  access,  and  3  percent  for  the  tribal 
fisheries.   Landed  catch  OYs  are  2,364  mt  for  limited  entry  trawl,  excluding  the 
at-sea  whiting  fishery,  2,019  mt  for  limited  entry  fixed  gear,  499  mt  for  open  access, 
and  631  mt  for  the  tribal  fisheries. 

f/  Sablefish  south  of  36°  N.  lat.  -  The  ABC  of  441  mt  is  the  sum  of  250  mt  (2.96 
percent  of  the  ABC  from  the  2002  survey  based  assessment  update)  and  191  mt  (based  on 
historical  landings).   The  total  catch  OY  (294  mt)  is  the  sum  of  198  mt  (2.96  percent 
of  the  OY  from  the  2002  update  of  the  survey  based  assessment  with  a  risk  averse 
precautionary  adjustment)  and  96  mt  (that  portion  of  the  ABC  based  on  historical 
landings  which  was  reduced  by  50  percent  to  address  uncertainty,  due  to  limited 
information) .   There  are  no  limited  entry  or  open  access  allocations  in  the  Conception 
area  at  this  time.   The  assumed  discard  value  is  8  percent,  resulting  in  a  landed 
catch  value  of  271  mt . 

g/  Dover  sole  north  of  34°27'N  lat.  was  assessed  in  2001  and  was  believed  to  be  at  29 
percent  of  its  unfished  biomass.   The  ABC  (8,510  mt)  is  based  on  an  Fmsy  proxy  of 
F40%.   Because  the  biomass  is  estimated  to  be  in  the  precautionary  zone,  the  total 
catch  OY  of  7,440  mt  is  based  on  the  application  of  the  40-10  harvest  rate  policy. 
The  OY  is  reduced  by  62.4  mt  for  compensation  to  vessels  that  conducted  resource 
surveys,  58  mt   for  the  amount  estimated  to  be  taken  as  research  catch,  and  2  mt  for 
estimated  catch  in  non-groundf ish  fisheries  resulting  in  commercial  OY  of  7,318  mt.- 
Discards  are  assumed  to  be  5  percent,  resulting  in  a  landed  catch  OY  of  7,006  mt. 

h/  Petrale  Sole  was  believed  to  be  at  42  percent  of  its  unfished  biomass  following  a 
1999  assessment.   For  2002,  the  ABC  for  the  Vancouver- Columbia  area  (1,262  mt)  is 
based  on  a  F40%  Fmsy  proxy.   The  ABCs  for  the  Eureka,  Monterey,  and  Conception  dreas 
(1,500  mt)  continue  at  the  same  level  as  2001. 

i/  Other  flatfish  are  those  species  that  do  not  have  individual  ABC/OYs  and  include 
butter  sole,  curlfin  sole,  flathead  sole,  Pacific  sand  dab,  rex  sole,  rock  sole,  sand 
sole,  and  starry  flounder.   The  ABC  is  based  on  historical  catch  levels. 

j/  Pacfic  ocean  perch  (POP)  was  declared  overfished  on  March  3,  1999.   The  ABC  (689 
mt)  was  projected  from  the  2000  assessment  which  was  updated  for  2001  and  is  based  on 
an  Fmsy  proxy  of  F50% .   The  OY  (377  mt)  is  based  on  a  70  percent  probability  of 
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rebuilding  the  stock  to  Bmsy  by  the  year  2041  (Tmax) .   The  OY  is  reduced  by  3  mt  for 
the  amount  estimated  to  be  taken  during  research  fishing,  resulting  in  a  commercial  OY 
of  374  mt.   The  landed  catch  value  is  314  mt,  and  is  based  on  a  discard  rate  of  16 
percent . 

k/  Shortbelly  rockfish  remains  as  an  unexploited  stock  and  is  difficult  to  assess   ^= 
quantitatively.   The  1989  assessment  provided  2  alternative  yield  calculations  of 
13,900  mt  and  47,000  mt .   NMFS  surveys  have  shown  poor  recruitment  in  most  years  since 
1989,  indicating  low  recent  productivity  and  a  naturally  declining  population  in  spite 
of  low  fishing  pressure.   The  ABC  and  OY  therefore  are  set  at  13,900  mt,  the  low  end 
of  the  range  in  the  assessment. 

t 

1/   Widow  rockfish  was  assessed  in  2000  and  was  believed  to  be  at  24  percent  of  its 
unfished  biomass.   Widow  rockfish  was  declared  overfished  on  January  11,  2001  (66  FR 
233  8) .   The  ABC  (3,871  mt)  is  based  on  a  F50%  Fmsy  proxy.   The  OY  (832  mt)  is  based  on 
a  60  percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2039  (Tmax) .   The 
OY  is  reduced  by  5  mt  for  the  amount  estimated  to  be  taken  as  recreational  catch,  1.5 
mt  for  the  amount  estimated  to  be  taken  during  research  fishing,  0.4  mt  for  the  amount 
estimated  to  be  taken  in  non-groundf ish  fisheries,  and  45  mt  for  the  amount  estimated 
to  be  taken  in  the  tribal  fisheries,  resulting  in  a  commercial  OY  of  781  mt .   The 
'commercial  OY  is  divided  with  open  access  receiving  3  percent  (23  mt)  and  limited 
entry  receiving  97  percent  (757  mt) .   The  limited  entry  landed  catch  equivalent  for 
the  open  access  fishery  is  20  mt .   The  limited  entry  allocation  is  reduced  by  18^  mt 
for  anticipated  bycatch  in  the  at-sea  whiting  fishery  and  an  additional  30  mt  fdt 
anticipated  bycatch  in  the  shore-based  sector  of  the  whiting  fishery.   The  remainder 
of  the  limited  entry  allocation  is  reduced  by  16  percent  to  account  for  discards  in 
the  trip  limit  fisheries.   The  landed  catch  equivalent,  excluding  the  at-sea  whiting 
fishery,  is  488  mt .   Tribal  vessels  are  estimated  to  land  eibout  45  mt  of  widow 
rockfish  in  2003,  but  do  not  have  a  specific  allocation  at  this  time. 

m/  Canary  rockfish  was  declared  overfished  on  January  4,  2000  (65  FR  221)  .   A  new 
assessment  was  completed  in  2002  for  canary  rockfish  and  the  stock  is  believed  to  be 
at  8  percent  of  its  unfished  biomass  coastwide.   The  coastwide  ABC  of  272  mt  is  based 
on  a  Fmsy  proxy  of  F50%.   The  coastwide  OY  of  44  mt  is  based  on  the  rebuilding  plan, 
which  has  a  60  percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2076 
(Tmax) .   The  OY  is  reduced  by  15  mt  for  the  amount  estimated  to  be  taken  in  the 
recreational  fishery,  1  mt  for  the  amount  estimated  to  be  taken  during  research 
fishing,  2.3  mt  for  the  amount  estimated  to  be  taken  during  the  tribal  fisheries,  and 
2.5  for  the  amount  estimated  to  be  taken  in  non-groundf ish  fisheries,  resulting  in  a 
commercial  OY  of  23  mt .   For  2003,  the  total  catch  OY  has  been  divided  with  61  percent 
going  to  the  commercial  fisheries  and  39  percent  going  to  the  recreational  fisheries. 
The  commercial  OY  is  divided  with  open  access  receiving  12.3  percent  (2.8  mt)  and 
limited  entry  receiving  87.7  percent  (20  mt) .   The  landed  catch  value  for  the  open 
access  fishery  is  2.3  mt .   The  limited  entry  allocation  is  further  reduced  by  3  mt  for. 
anticipated  bycatch  in  the  offshore  whiting  fishery.   The  limited  entry  landed  catch 
value  is  14  mt,  which  is  based  on  a  discard  rate  of  16  percent.   Specific  open 
access/ limited  entry  allocations  have  been  suspended  during  the  rebuilding  period  as 
necessary  to  meet  the  overall  rebuilding  target  while  allowing  harvest  of  healthy 
stocks.   Tribal  vessels  are  estimated  to  land  about  2.3  mt  of  canary  rockfish  in  2003, 
but  do  not  have  a  specific  allocation  at  this  time. 

?. 
n/  Chilipepper  rockfish  -  the  ABC  (2,700  mt)  for  the  Monterey-Conception  area  is  based 
on  the  1998  stock  assessment  with  the  application  of  F50%  Fmsy  proxy.   Because  the 
unfished  biomass  is  believed  to  be  above  40  percent,  the  default  OY  could  be  set  equal 
the  ABC.  However,  the  OY  is  set  at  2,000  mt  to  discourage  effort  on  chilipepper, 
which  co-occur  with  bocaccio  rockfish.   The  OY  is  reduced  by  15  mt  for  the  amount 
estimated  to  be  taken  in  the  recreational  fishery,  resulting  in  a  commercial  OY  of 
1,985  mt .   Open  access  is  allocated  44.3  percent  (879  mt)  of  the  commercial  OY  and 
limited  entry  is  allocated  55.7  percent  (1,106  mt)  of  the  commercial  OY.   The  assumed, 
discard  is  16  percent,  resulting  in  a  open  access  landed  catch  value  of  739  mt  and  a 
limited  entry  landed  catch  value  of  929  mt . 

o/  Bocaccio  rockfish  was  assessed  in  2002  and  is  believed  to  be  at  3.6  percent  of  its 
unfished  biomass.   Bocaccio  rockfish  was  declared  overfished  on  March  3,  1999.   The 
ABC  of  198  mt  is  "based  on  a  F50%  Fmsy  proxy.   The  OY  of  s20  mt  is  based  on  a 
sustainabitiy  analysis  with  >80  percent  probability  of  no  further  decline  in  spawning 
biomass.   The  OY  is  reduced  by  0.2  mt  for  the  amount  estimated  to  be  taken  during 
research  fishing,  and  5  mt  for  the  amount  estimated  to  be  taken  in  the  recreational 
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fishery,  resulting  in  a  14  mt  commercial  OY.   Open  access  is  allocated  44.3  percent  (6 
mt)  of  the  commercial  OY  and  limited  entry  is  allocated  55.7  percent  (8  mt)  of  the 
commercial  OY.   Boccacio  retention  will  not  be  permitted  in  2003.   The  OY  will  be  used 
to  accommodate  discards  of  bOQaccio  rockfish  resulting  from  incidental  take  in 
fisheries  for  co-occurring  species. 

p/  Splitnose  rockfish  -  The  2001  ABC  is  615  mt  in  the  southern  area  (Monterey- 
Conception)  .   The  461  mt  OY  for  the  southern  area  reflects  a  25  percent  precautionary 
adjustment  because  of  the  less  rigorous  assessment  for  this  stock.   In  the  north, 
splitnose  is  included  in  the  minor  slope  rockfish  OY.  The  assumed  discard  is  16 
percent  for  a  landed  catch  value  of  387  mt. 

q/  Yellowtail  rockfish  -  Following  the  2000  stock  assessment,  yellowtail  rockfish  was 
believed  to  be  at  63  percent  of  its  unfished  biomass.   The  ABC  of  3,146  mt  is  based  on 
'  a  2000  stock  assessment  for  the  Vancouver -Columbia -Eureka  areas  with  the  Fmsy  Proxy  of 
F50%.   The  OY  (3,146  mt)  was  set  equal  to  the  ABC.   The  OY  is  reduced  by  15  mt  for  the 
amount  estimated  to  be  taken  in  the  recreational  fishery,  8  mt  for  the  amount 
estimated  to  be  taken  during  research  fishing,  5.8  mt  for  the  amount  taken  in  non- 

groundfish  .        .  -^  -,    ^  ■    ^      • 

fisheries,  and  400  mt  for  the  amount  estimated  to  be  taken  in  the  tribal  fisheries, 
resulting  in  a  commercial  OY  of  2,717  mt .   The  open  access  allocation  (226  mt)  is  8.3 
percent  of  the  commercial  OY.   The  limited  entry  allocation  (2,492  mt)  is  91.7  percent 
the  cqmmercial  OY.   For  anticipated  bycatch  in  the  at-sea  whiting  fishery,  300  mt  is 
subtracted  from  the  limited  entry  landed  catch  allocation.   An  additional  100  mt  is 
deducted  for  the  shore-based  whiting  fishery.   The  remainder  (2,092  mt)  is  further 
reduced  by  16  percent  for  assumed  discard.   The  limited  entry  landed  catch  equivalent, 
excluding  the  at-sea  whiting  fishery,  is  1,773  mt .   The  open  access  landed  catch 
equivalent  is  189  mt.   Tribal  vessels  are  estimated  to  land  about  400  mt  of  yellowtail 
rockfish  in  2003,  but  do  not  have  a  specific  allocation  at  this  time. 

r/  Shortspine  thornyhead  was  last  assessed  in  2001  and  the  stock  was  believed  to  be 
between  25  and  50  percent  of  its  unfished  biomass.   The  ABC  (1,004  mt)  for  the  area 
north  of  Pt.  Conception  (34°27'N  lat.)  is  based  on  a  F50%  Fmsy  proxy.   The  OY  of  955 
mt  is  based  on  the  new  survey  with  the  application  of  the  40-10  harvest  policy.   The 
OY  is  reduced  by  9  mt  for  the  amount  estimated  to  be  taken  during  research  fishing,  by 
1.6  mt  for  compensation  to  vessels  that  conducted  resource  surveys,  and  3.0  mt  for  the 
amount  estimated  to  be  taken  in  the  tribal  fisheries,  resulting  in  commercial  OY  of 
941  mt.  Open  access  is  allocated  0.27  percent  (3  mt)  of  the  commercial  OY  and  limited 
entry  is  allocated  99.73  percent  (939  mt)  of  the  commercial  OY.   A  20  percent  rate  of 
discard  is  applied  to  obtain  a  limited  entry  landed  catch  value  (751  mt) .   There  is  no 
ABC  or  OY  for  the  southern  Conception  area.   Tribal  vessels  are  estimated  to  land 
about  3  mt  of  shortspine  thornyhead  in  2003,  but  do  not  have  a  specific  allocation  at 
this  time. 

s/  Longspine  thornyhead  is  believed  to  be  above  40  percent  of  its  unfished  biomass. 
The  ABC  (2,461  mt)  in  the  north  (Vancouver-Columbia-Eureka-Monterey)  is  based  on  the 
average  of  the  3-year  individual  ABCs  at  a  F50% .   The  total  catch  OY  (2,461  mt)  is  set 
equal  to  the  ABC.   The  OY  is  further  reduced  by  8.9  mt  for  compensation  to  vessels 
that  conducted  resource  surveys,  by  18  mt  for  the  amount  estimated  to  be  taken  during 
research  fishing,  resulting  in  a  commercial  OY  of  2,434  mt.   To  derive  the  landed 
catch  equivalent  of  2,020  mt,  the  limited  entry  allocation  is  reduced  by  17  percent 
for  estimated  discards. 

t/  Longspine  thornyhead  -  A  separate  ABC  (390  mt)  is  established  for  the  Conception 
area  and  is  based  on  historical  catch  for  the  portion  of  the  Conception  area  north  of 
34° 27'  N.  lat.  (Point  Conception).   To  address  uncertainty  in  the  stock  assessment  due 
to  limited  information,  the  ABC  was  reduced  by  50  percent  to  obtain  the  OY, (195  mt) . 
There  is  no  ABC  or  OY  for  the  southern  Conception  Area.  , 

u/  Cowcod  in  the  Conception  area  was  assessed  in  1999  and  was  believed  to  be  less  than 
10  percent  of  its  unfished  biomass.   Cowcod  was  declared  overfished  on  January  4,  2000 
(65  FR  221) .   The  ABC  in  the  Conception  area  (5  mt)  is  based  on  the  1999  assessment, 
while  the  ABC  for  the  Monterey  (19  mt)  is  based  on  average  landings  from  1993-1997. 
An  OY  of  4.8  mt  (2.4  mt  in  each  area)  is  based  on  the  rebuilding  plan  which  has  a  55 
percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2099  (Tmax) .   Cowcod 
retention  will  not  be  permitted  in  2003.   The  OY  will  be  used  to  accommodate  discards 
of  cowcod  rockfish  resulting  from  incidental  take. 
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v/  Darkblotched  rockfish  was  assessed  in  2000  and  was  believed  to  be  at  22  percent  of 
its  unfished  blomass.   The  darkblotched  rockfish  stock  was  declared  overfished  on 
January  11,  2001  (66  FR  2338).   The  ABC  is  projected  to  be  205  mt  and  is  based  on  an 
Fmsy  proxy  of  F50%.   The  OY  of  172  mt  is  based  on  the  rebuilding  plan,  which  has  a  80 
percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2047  (Tmax) .   For 
anticipated  bycatch  in  the  at-sea  whiting  fishery,  5  mt  is  subtracted  from  the  limited 
entry  landed  catch  OY.   The  landed  catch  value  for  the  remaining  limited  entry 
fisheries  is  132  mt.  The  leuided  catch  values  are  based  on  a  discard  rate  of  20 
percent . 

w/  Yelloweye  rockfish  was  assessed  in  2001  and  updated  for  2002.   On  January  11,  2002 
yelloweye  rockfish  was  declared  overfished  (67  FR  1555) .   Iri  2002  following  the 
assessment  update,  yelloweye  rockfish  was  believed  to  be  at  24.1  percent  of  its 
unfished  biomass  coastwide.   The  52  mt  coastwide  ABC  is  based  on  an  Fmsy  proxy  of 
F50%.   The  OY  of  22  mt  is  based  on  a  revised  rebuilding  analysis  (August  2002)  with  a 
50  percent  probability  of  rebuilding  to  Bmsy  by  the  year  2050  (Tmid) .   The  OY  is 
reduced  by  7.7  mt  for  the  amount  estimated  to  be  taken  in  the  recreational  fishery, 
0.6  mt  for  the  amount  estimated  to  be  taken  during  research  fishing,  0.8  mt  for  the 
amount  taken  in  non-groundf ish  fisheries,  and  3  mt  for  the  amount  estimated  to  be 
taken  in  the  tribal  fisheries,  resulting  in  a  commercial  OY  of  9.5  mt .   Tribal  vessels 
are  estimated  to  land  about  3  mt  of  yelloweye  rockfish  in  2003,  but  do  not  have  a 
specific  allocation  at  this  time. 

x/  Minor  rockfish  north  includes  the  "remaining  rockfish"  and  "other  rockfish' 
categories  in  the  Vancouver,  Columbia,  and  Eureka  areas  combined.   These  species 
include  "remaining  rockfish'  which  generally  includes  species  that  have  been  assessed 
by  less  rigorous  methods  than  stock  assessment,  and  "other  rockfish"  which  includes 
species  that  do  not  have  quantif icQjle  assessments.   The  ABC  is  the  sum  of  the 
individual  "remaining  rockfish'  ABCs  plus  the  "other  rockfish'  ABCs.   The  remaining 
rockfish  ABCs  continue  to  be  reduced  by  25  percent  (F=0.75M)  as  a  precautionary 
adjustment.   To  obtain  the  total  catch  OY  (3,056  mt)  the  remaining  rockfish  ABCs  are 
further  reduced  by  25  percent  with  the  exception  of  black  rockfish;  othef  rockfish 
ABCs  were  reduced  by  50  percent.  These  deductions  were  a  precautionary  measures  due  to 
limited  stock  assessment  information.   The  OY  is  reduced  by  750  mt  for  the  amount 
estimated  to  be  taken  in  the  recreational  fishery,  resulting  in  a  commercial  OY  of 
2,292  mt.   Open  access  is  allocated  8.3  percent  (190  rat)  of  the  commercial  OY  and 
limited  entry  is  allocated  91.7  percent  (2,102  mt)  of  the  commercial  OY.   The  discard 
is  assumed  to  be  5  percent  for  nearshore  rockfish,  16  percent  for  shelf  rockfish,  and 
20  percent  for  slope  rockfish.   Tribal  vessels  are  estimated  to  land  about  14  mt  of 
minor  rockfish  (10  mt  of  shelf  rockfish,  and  4  mt  of  slope  rockfish)  in  2003,  but  do 
not  have  a  specific  allocation  at  this  time. 

y/  Minor  rockfish  south  includes  the  "remaining  rockfish"  and  "other  rockfish' 
categories  in  the  Monterey  and  Conception  areas  combined.   These  species  include 
"remaining  rockfish",  which  generally  includes  species  that  have  been  assessed  by  less 
rigorous  methods  than  stock  assessment,  and  "other  rockfish",  which  includes  species 
that  do  not  have  quantifiable  assessments.   The  ABC  (3,556  mt)  is  the  sum  of  the 
individual  "remaining  rockfish"  ABCs  plus  the  "other  rockfish"  ABCs.   The  remaining 
rockfish  ABCs  continue  to  be  reduced  by  25  percent  .<F=0.75M)  as  a  precautionary 
adjustment.   To  obtain  total  catch  OY  (2,015  mt) ,  the  remaining  rockfish  ABCs  are 
further  reduced  by  25  percent,  with  the  exception  of  blackgill  rockfish,  and  the  other 
rockfish  ABCs  were  reduced  by  50  percent.  These  deductions  were  a  precautionary 
measures  due  to  limited  stock  assessment  information.   The  OY  is  reduced  by  493  mt  for 
the  amount  estimated  to  be  taken  in  the  recreational  fishery,  resulting  in  a 
commercial  OY  of  1,401  mt .   Open  access  is  allocated  44.3  percent  (621  mt)  of  the 
commercial  OY  and  limited  entry  is  allocated  55.7  percent  (780  mt)  of  the  commercial 
OY.   The  discard  is  assumed  to  be  5  percent  for  nearshore  rockfish,  16  percent  for 
shelf  rockfish,  and  20  percent  for  slope  rockfish. 

z/  Bank  rockfish  --  The  ABC  is  350  mt  which  is  based  on  a  2000  assessment  for  the 
Monterey  and  Conception  areas.   This  stock  contributes  263  mt  towards  the  minor 
rockfish  OY  in  the  south. 


aa/  Black  rockfish  --  the  ABC  (1,115  mt)  is  based  on  a  2000  assessment,  and  is  the  sum 
of  the  assessment  area  (615  mt)  plus  the  average  catch  in  the  unassessed  area  (500 
mt) .  To  obtain  the  OY  for  the  southern  portion  of  this  area,  the  ABC  has  been  reduced 
by  50  percent  as  a  precauLionary  measures  due  to  limited  information.   For  the 
assessed  area  the  OY  was  set  equal  to  the  ABC.   This  stock  contributes  865  mt  towards 
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the  minor  rockfish  OY  in  the  north. 

bb/  Blackgill  rockfish  is  believed  to  be  at  51  percent  of  its  unfished  biomass.   The 
ABC  of  343  mt  is  the  sum  of  the  Conception  area  ABC  of  268  mt ,  based  on  the  1998 
assessment  with  an  Fmsy  proxy  of  F50%,  and  the  Monterey  area  ABC  of  75  mt .   This  stock 
contributes  306  mt  towards  minor  rockfish  south  (268  mt  for  the  Conception  area  ABC 
and  38  mt  for  the  Monterey  area) .   The  OY  for  the  Monterey  area  is  the  ABC  reduced  by 
50  percent  for  precautionary  measures  because  of  lack  of  information. 

cc/  "Other  rockfish"  includes  rockfish  species  listed  in  50  CFR  660.302  and  California 
scorpionf ish.  The  ABC  is  based  on  the  1996  review  of  commercial  Sebastes  landings  and 
includes  an  estimate  of  recreational  landings.  These  species  have  never  been  assessed 
quantitatively. 

dd/  "Other  fish"  includes  sharks,  skates,  rays,  ratfish,  morids,  grenadiers,  and  other 
groundfish  species  noted  above  in  footnote  c/ . 


BiLLING  COOE  3510-22-C 

ABC  Policy  and  Overfishing 

Each  Hshing  year,  the  Council 
evaluates  the  biological  condition  of  the 
Pacific  Coast  groundfish  fishery, 
develops  estimates  of  the  ABC  for  major 
groundfish  stocks  and  identifies  the 
harvest  levels  or  OYs  for  the  species  or 
species  groups  that  it  proposes  to 
manage. 

The  Magnuson-Stevens  Act  requires 
that  the  FMP  prevent  overfishing. 
Overfishing  is  defined  in  the  National 
Standards  Guidelines  (50  CFR  part  600, 
subpart  D)  as  exceeding  the  fishing 
mortality  rate  (F)  needed  to  produce 
maximum  sustainable  yield  (MSY)  on  a 
continuing  basis.  When  setting  the  2003 
ABCs,  the  Council  maintained  a  policy 
of  using  a  default  harvest  rate  as  a  proxy 
for  the  fishing  mortality  rate  that  is 
expected  to  achieve  the  maximum 
sustainable  yield  (Fmsy).  The  OYs  were 
then  set  at  levels  expected  to  prevent 
overfishing,  equal  to  or  less  than  the 
ABCs. 

The  ABC  for  a  species  or  species 
group  is  generally  derived  by 
multiplying  the  harvest  rate  proxy  by 
the  biomass  forecast  to  be  available  to 
the  fishery.  In  2003,  the  following 
default  harvest  rates  proxies,  based  on 
the  Council's  Scientific  and  Statistical 
Committee  (SSC)  recommendations, 
were  used:  F40%  for  flatfish  and  F50% 
for  rockfish  (including  thomyheads), 
and  F45%  for  other  groundfish  such  as 
sablefish,  and  lingcod.  For  whiting  the 
Council  chose  a  harvest  rate  proxy  of 
F45%  which  was  more  conservative 
than  the  SSC's  F40%  recommendation. 
The  FMP  allows  default  harvest  rate 
proxies  to  be  modified  as  scientific  data 
improves  for  a  particular  species. 

A  harvest  or  fishing  mortality  rate  can 
mean  very  different  things  for  different 
stocks,  because  the  rate  is  dependent  on 
the  productivity  of  a  particular  species. 
For  more  resilient  stocks,  those  with 
less  of  a  decline  in  recruitment  (a 


measure  of  the  young  fish  that  mature 
and  enter  the  fisheryj  as  the  spawning 
stock  declines,  a  higher  fishing 
mortality  rate  may  be  used,  such  as 
F40%.  A  rate  of  F40%  can  be  explained 
as  that  which  reduces  spawning 
potential  per  female  to  40  percent  of 
what  it  would  have  been  under  natxual 
conditions  (if  there  were  no  mortality 
due  to  fishing),  and  is  therefore  a  more 
aggressive  harvest  rate  than  F45%  or 
F50%.  Harvest  rate  policies  must 
accoimt  for  several  complicating  factors, 
including  the  relative  fecundity  of 
mature  individuals  over  time  and  the 
optimal  stock  size  for  the  highest  level 
of  productivity  within  that  stock. 

For  some  groundfish  species,  there 
may  be  little  or  no  detailed  biological 
data  available  on  which  to  base  ABCs, 
with  only  rudimentary  assessments 
being  prepared.  For  other  species,  ABC 
levels  may  be  established  only  on  the 
basis  of  historical  landings. 
Precautionary  measures  continue  to  be 
taken  when  setting  ABCs  and  OYs  for 
species  with  no  or  only  rudimentary 
assessments. 

In  2000,  the  Council  adopted  a  more 
precautionary  ABC  policy  for  stocks 
with  less  rigorous  or  rudimentary  stock 
assessments.  The  policy  had  been  to 
assiune  that  fishing  mortality  was  equal 
to  natural  mortality  (F=M);  the  current 
policy  is  that  fishing  mortality  is  75 
percent  of  natural  mortality  (F=0.75M). 
Based  on  SSC  recommendations,  the 
Council  reaffirmed  this  policy,  but 
added  another  precautionary 
adjustment,  requiring  that  OYs  for  these 
stocks  be  set  at  75  percent  of  ABCs.  For 
further  information  on  this  policy,  see 
the  preamble  to  the  annual 
specifications  and  management 
measures  published  on  January  11,  2001 
(66  FR  2338). 

The  2003  ABCs  are  based  on  the  best 
scientific  information  available  to  the 
Council  at  its  September  2002  meeting. 
The  ABCs  in  Table  1  represent  total 
fishing  mortality  (landed  catch  plus 


discards).  Where  the  assessments 
included  Canadian  waters,  the  ABCs 
apply  only  to  U.S.  waters.  Stock 
assessment  information  considered  in 
determining  the  ABCs  is  Stock 
Assessment  and  Fishery  Evaluation 
documents  and  reports  and  is  available 
from  the  Council.  These  documents 
were  made  avedlable  to  the  public  before 
the  Council's  September  2002  meeting. 
Additional  information  may  be  foimd  in 
the  EIS  prepared  by  the  Council  for  this 
action  and  in  documents  available  at  the 
June  and  September  2002  Council 
meetings,  (see  ADDRESSES) 

OY  Policy 

In  1999,  the  Council  adopted  a  "40- 
10  precautionary  policy"  for  setting 
OYs.  The  40-10  policy  is  intended  to 
reduce  the  chance  that  species  will 
become  overfished.  According  to  the 
Council's  OY  policy,  if  the  stock 
biomass  is  larger  than  the  biomass 
needed  to  produce  MSY  (Bmsy),  the  OY 
may  be  set  equal  to  or  less  than  the 
ABC.  The  Council  uses  40  percent  as  a 
default  proxy  for  Bmsy,  also  referred  to 
as  B40%.  The  Council's  default  OY 
harvest  policy  reduces  the  fishing 
mortality  rate  when  a  stock  is  at  or 
below  Bmsy.  A  stock  with  a  current 
biomass  between  25  percent  of  the 
unfished  level  and  Bmsy  is  said  to  be  in 
the  "precautionary  zone."  The  further 
the  stock  is  below  the  precautionary 
threshold  (usually  B40%),  the  greater 
the  reduction  in  OY  relative  to  the  ABC, 
until  at  B10%,  the  OY  would  be  set  at 
zero.  This  is,  in  effect,  a  default 
rebuilding  policy  that  will  foster  quicker 
return  to  the  Bmsy  level  than  would 
fishing  at  the  ABC  level.  For  further 
information  on  this  policy,  see  the 
preamble  to  the  aimual  specification 
and  management  measures  published 
on  January  8,  1999  (64  FR  1316). 

The  Council  may  recommend  setting 
the  OY  higher  than  what  the  default  OY 
harvest  policy  specifies,  provided  that 
the  OY  does  not  exceed  the  ABC  (Fmsy) 
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harvest  rate,  complies  with  the 
requirements  of  the  Magnuson-Stevens 
Act,  and  is  consistent  with  the  National 
Standard  Guidelines  and  FMP 
requirements.  On  a  case-by-case  basis, 
additional  precaution  may  be  added  as 
may  be  warranted  by  uncertainty  in  the 
data  or  by  a  stock's  higher  risk  of  being 
overfished.  A  stock  that  falls  below  25 
percent  of  its  unfished  biomass  (B25%) 
is  considered  overfished  under  the  FMP. 
Once  a  stock  is  declared  overfished,  the 
Magnuson-Stevens  Act  requires  the 
Council  to  develop  a  rebuilding  plan 
within  1  year  fi"om  the  public 
announcement  in  the  Federal  Register 
that  the  stock  has  been  declared 
overfished.  Rebuilding  plans  for 
overfished  species  generally  have  stock- 
specific  allowable  harvest  rates  based  on 
a  rebuilding  analysis  and  rebuilding 
strategy,  although  those  rates  may  still 
be  consistent  with  this  40-10  default 
OY  policy  emd  may  not  exceed  Fmsy. 

2003  ABCs  and  OYs 

The  species  that  had  ABCs  and  OYs 
in  2002  continue  to  have  ABCs  and  OYs 
in  2003.  Changes  that  have  been  made 
since  2002  that  affect  the  ABCs  and  OYs 
for  2003  include:  (1)  the  completion  of 
new  assessments  for  canary,  bocaccio, 
and  yelloweye  rockfish;  (2)  the 
preparation  of  an  assessment  update  for 
sablefish;  (3)  the  preparation  of  a 
yelloweye  fockfish  rebuilding  analysis; 
(4)  revision  of  the  widow  rockfish 
rebuilding  analysis;  (5)  changes  in  the 
catch  distribution  of  canary  rockfish 
between  commercial  and  recreational 
fisheries;  (6)  the  preparation  of  a 
sustainability  analysis  for  bocaccio 
rockfish;  (7)  the  projection  of  the  2002 
Pacific  whiting  model  forward  one  year; 
and  (8)  the  subdivision  of  the  minor 
nearshore  rockfish  south  OY  into 
shallow  nearshore  rockfish,  California 
scorpion  fish,  and  deeper  nearshore 
rockfish.  Discussions  of  the 
development  of  ABCs  and  OYs  for 
species  with  changed  specifications 
from  2002  are  contained  in  this  section. 
Summaries  of  draft  rebuilding  plans  for 
overfished  species  are  provided  in  the 
next  section,  "Determination  of 
Overfished  Stocks  and  Rebuilding 
Plans." 

Canary  rockfish 

NMFS  prepared  an  assessment  update 
for  canary  rockfish,  based  on  an  age- 
structure  stock  sjmthesis  model.  Unlike 
the  previous  assessment  in  2000,  the 
2002  assessment  model  included  the 
entire  coast  and  blended  the  alternative 
mortality/selectivity  scenarios  into  one 
scenario  that  linked  increasing  female 
natural  mortality  to  maturity  while 
allowing  selectivity  (the  ability  of  the 


gear  to  catch  certain  sizes  or  types  of 
fish)  of  females  to  be  domed  shaped.  In 
this  context,  "domed  shaped"  means 
that  the  model  places  greater  emphasis 
on  female  mortality  at  intermediate 
ages,  rather  than  equally  across  all 
possible  ages  of  mortality.  This  was 
done  to  address  uncertainty  regarding 
the  reasons  forthe  lower  occurrence  of 
old  females  versus  old  males.  Although 
the  model  provides  a  more  complete 
evaluation,  the  availability  and 
mortality  of  older  females  in  the  survey 
and  fishery  data  continues  to  be  a 
source  of  uncertainty  with  the 
assessment.  The  2002  assessment 
extends  back  to  1940  to  provide  a  better 
evaluation  of  the  unfished  biomass 
level,  and  estimates  the  degree  of 
compensation  in  the  spawner- 
recruitment  relationship  to  provide  an 
improved  basis  for  forecasting  future 
recruitments  during  rebuilding. 

The  new  assessment  estimates  that 
the  canary  rockfish  biomass  was  at  8 
percent  of  its  vmfished  biomass 
coastwide  at  the  beginning  of  2002.  As 
with  the  2000  assessment,  canary 
rockfish  shows  a  decline  throughout  the 
assessment  time  period  with  most  of  the 
decline  occurring  from  1975  to  1995. 

The  Council  considered  foiu  OYs 
based  on  different  rebuilding 
parameters — constant  fishing  mortality 
rates  that  would  have  80-percent,  60- 
percent  and  50-percent  probabilities  of 
rebuilding  the  canary  rockfish  to  Bmsy 
by  the  year  2076  (Tmax  is  the  maximum 
allowable  time  to  rebuild  as  defined  in 
the  National  Standard  Guidelines,  50 
CFR  subpart  D).  The  fourth  option  had 
a  50-percent  probability  of  rebuilding 
the  canary  rockfish  to  B40%  by  the  year 
2067  (Tmid).  (Tnrtd  is  halfway  between 
Tmax  and  Tmm-the  minimum  time  to 
rebuild  in  the  absence  of  fishing  as 
defined  in  the  National  Standard 
Guidelines.  50  CFR  Subpart  D).  hi 
addition,  four  different  arrangements  for 
dividing  catch  between  the  conunercial 
and  recreational  fisheries  were 
considered.  The  OY  levels  ranged  from 
20  mt  to  57  mt.  In  general,  the 
recreational  fisheries  take  smaller 
canary  rockfish  than  the  conunercial 
fisheries,  resulting  in  a  greater  per  ton 
impact  on  the  canary  stock  over  the 
rebuilding  period.  The  catch  sharing 
arrangements  considered  by  the  Council 
included:  20  percent  recreational/80 
percent  commercial,  39  percent 
recreationcd/61  percent  commercial,  50 
percent  recreational/50  percent 
commercial,  and  8Q-percent  recreation/ 
20  percent  commercial.  The  Council 
recommended  adopting  an  ABC  of  272 
mt  and  an  O Y  of  44  mt  based  on  a  60- 
percent  probability  of  rebuilding  the 
canary  rockfish  to  Bmsy  by  the  year 


2076  (Tmax)  with  a  39-percent 
recreation/61-percent  commercial  catch 
sharing  arrangement.  Canary  rockfish  is 
taken  in  a  wide  variety  of  fisheries 
coastwide,  co-occurring  with  many 
different  groxmdfish  stocks.  The  catch 
sharing  arrangement  for  canary  rockfish 
was  needed  to  ensure  that  canary 
rockfish  taken  in  the  different  fisheries 
would  be  appropriately  accounted  for. 

Bocaccio  Rockfish 

A  new  stock  assessment  was  prepared 
for  bocaccio  rockfish  in  the  Conception 
and  Monterey  areas,  the  statistical  areas 
where  the  bocaccio  rockfish  stock  is 
overfished.  This  new  assessment  uses  a 
length-based  stock  synthesis  model 
similar  to  that  used  for  the  1999 
assessment,  but  differs  from  the 
previous  assessment  in  that  it  (1) 
includes  new  information  from  a  larger 
area  of  southern  California;  (2)  moves 
the  beginning  of  the  assessment  time 
period  back  18  years;  (3)  updates 
^estimates  of  commercial  and 
recreational  landings  data;  (4)  uses  a 
"jacknife"  statistical  method  to  estimate 
precision  of  abundance  indexes  rather 
than  using  assumed  values  of  precision, 
which  is  a  useful  procedure  when  the 
data  dispersion  or  distribution  are  wide 
or  extreme;  (5)  omits  triennial  survey 
data  fix>m  hauls  where  the  trawl  gear  did 
not  actually  fish  on  the  ocean  floor  (so- 
called  "water  hauls");  (6)  adds  an  index 
of  larval  abundance  reflecting  spawning 
biomass;  (7)  adds  a  recreational  "catch 
per  unit  effort"(CPUE)index  for  1980- 
2001;  and  (8)  includes  a  new 
recruitment  index  based  on  the 
impingement  rate  of  juvenile  bocaccio 
rockfish  in  saltwater  intakes  at  southern 
California  electric  power  plants  between 
1972-2000. 

The  new  bocaccio  rockfish  assessment 
is  consistent  with  the  finding  in 
previous  assessments  that  there  has 
been  a  declining  biomass  trend  since 
1969.  The  new  assessment  estimates 
that  the  bocaccio  rockfish  spawning 
stock  biomass  in  the  Monterey  and 
Conception  areas  is  at  about  3.6  percent 
of  its  unfished  biomass.  The  estimated 
biomass  for  2002  (age  2+  fish)  is  2,914 
mt.  The  ABC  for  bocaccio  rockfish, 
which  is  based  on  the  new  assessment 
with  an  Fmsy  proxy  of  F50%,  is  198  mt. 

Bocaccio  was  declared  overfished  in 
1999.  Since  2000,  the  bocaccio  OY  has 
been  set  to  be  a  constant  harvest  level 
of  100  mt.  This  level  was  based  on  the 
1999  rebuilding  analysis  and  >vas 
estimated  to  have  a  67  percent 
probability  of  rebuilding  the  stock  to 
Bmsy  by  2033.  The  new  assessment  in 
2002  found  that  the  rate  of  rebuilding 
would  probably  be  lower  than  projected 
from  the  1999  assessment  and  that  the 
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harvest  level  would  need  to  be  lowered. 
Based  on  the  new  stock  assessment  and 
a  new  rebuilding  analysis,  the  Council, 
at  its  June  2002  meeting,  recommended 
for  further  analysis  a  bocaccio  rockfish 
OY  for  2003  of  5.8  mt.  This  new  OY  was 
associated  with  a  constant  mortality  rate 
and  a  50  percent  probability  of 
rebuilding  to  Bmsy  by  the  year  2109 
(Tmax).  At  this  same  meeting,  the 
Council  requested  that  the  rebuilding 
analysis  be  updated  using  procedures 
recommended  by  the  SSC.  Following 
the  June  2002  Council  meeting  and  prior 
to  revision  of  the  bocaccio  rebuilding 
analysis,  the  rebuilding  model  for  all 
overfished  species  was  refined  to  more 
accurately  account  for  actual  catch 
occurring  dvuing  and  after  the  initial 
year  of  rebuilding. 

In  the  revised  bocaccio  rebuilding 
analysis  prepared  following  the  Jiuie 
Council  meeting,  the  stock  failed  to 
have  a  50-  percent  probability  of 
rebuilding  by  Tmax.  even  in  the  absence 
of  fishing.  T^ax  is  the  maximum  time  for 
rebuilding  established  by  the  National 
Standard  Guidelinesf{50  CFR  600, 
subpart  D).  This  failure  is  due  to  lower 
estimated  recruitment  of  the  1999  year 
class  and  recent  landings  that  exceeded 
the  rebuilding  OYs.  Bocaccio  landings 
in  2000  and  2001  were  respectively  69 
and  47  mt  over  the  OY  levels  set  in 
2000.  In  addition,  hindsight  shows, 
based  on  the  new  rebuilding  analysis' 
calculation  of  the  actual  strength  of  the 
1999  year  class,  that  the  OYs  for  2000 
and  2001  had  been  set  too  high  in  view 
of  the  actual  strength  of  the  1999  year 
class.  The  OYs  set  for  2000  and  2001 
created  a  "rebuilding  deficit"  that  will 
take  more  than  Tmax  to  recover  from. 
NMFS  subsequently  prepared  a 
sustainability  analysis  for  bocaccio 
rockfish.  A  rebuilding  analysis 
addresses  the  fishing  rates  associated 
with  rebuilding  an  overfished  stock  to  a 
target  abundance  within  a  specified 
time  fi^une,  whereas  a  sustainability 
analysis  addresses  the  fishing  rates  that 
would  lead  to  no  further  decline  in 
abundance  over  a  specified  time  frame. 
In  both  types  of  analysis,  the 
uncertainty  of  future  reproductive 
successes  requires  that  the  results  be 
described  in  terms  of  probabilities 
rather  than  certainties.  The 
sustcunability  analysis  shows  that  a 
harvest  level  of  <20  mt  would  provide 
a  50-  percent  probability  for  the  stock  to 
rebuild  in  170  years,  with  a  high 
probability  (>80  percent)  of  no  further 
decline  in  the  spawning  biomass  over 
the  next  100  years.  The  Council's  SSC 
concluded  that  the  sustainability 
analysis  represented  the  best  available 
science  and  endorsed  its  use  in  setting 


2003  harvest  levels.  The  Council  agreed 
with  the  SSC  recommendation.  The 
National  Standard  Guidelines  do  not 
address  the  situation  where  NMFS 
concludes,  based  on  an  updated 
rebuilding  analysis,  that  a  stock  cannot 
be  rebuilt  within  Tmax,  even  with  zero 
fishing  mortality.  Therefore,  NMFS  has 
determined  that  the  National  Standard 
Guidelines  do  not  provide  sufficient 
guidance  for  the  bocaccio  rockfish 
situation  and  instead  has  looked 
directly  to  the  Magnuson-Stevens  Act 
for  guidance.  Section  304(e)(4)(A){i) 
states  that  a  rebuilding  period  shall  "be 
as  short  as  possible,  taking  into  account 
the  status  and  biology  of  any  overfished 
stocks  of  fish,  the  needs  of  fishing 
commimities,  recommendations  by 
international  organizations  in  which  the 
United  States  participates,  and  the 
interaction  of  the  overfished  stock  of 
fish  within  the  marine  ecosystem." 

NMFS  believes  that  the  Magnuson- 
Stevens  Act  requires  that  the  Council 
and  NMFS  meet  the  conservation  needs 
of  the  stock  (National  Standard  1),  and 
also  consider  the  needs  of  fishing 
communities  (National  Standard  8). 
Balancing  these  considerations,  zero 
fishing  mortality  is  not  required  for  this 
situation.  Zero  fishing  mortality  would 
seriously  adversely  affect  fishers  and 
conununities  in  California  south  of  Cape 
Mendocino,  CA.  In  this  area, 
conunercial  fisheries  (including 
fisheries  for  non-groundfish  species) 
and  recreational  fisheries  that 
incidentally  catch  bocaccio  would  be 
severely  curtailed  or  closed  for  many 
years  into  the  futiue.  Bocaccio  is  taken 
incidentally  in  a  wide  variety  of 
fisheries,  ranging  from  recreational 
fisheries  that  operate  off  piers  and  jetties 
taking  juvenile  bocaccio  in  nearshore 
waters,  to  commercial  purse  seine 
fisheries  for  squid  and  other  coastal 
pelagic  species.The  OY  recommended 
by  the  Council,  which  is  based  on  the 
sustainability  analysis,  the  needs  of 
fishing  communities,  and  the  biology  of 
the  stock,  has  a  low  probability  of 
driving  the  stock  into  further  decline 
and  will  not  materially  jeopardize  future 
rebuilding.  The  large  historical  biomass 
of  bocaccio  occurred  through 
accumulation  over  time  of  biomass  from 
several  intermittent,  large  recruitments. 
These  large  recruitment  events  are 
thought  to  be  connected  to  currently 
unknown  and  unpredictable  ocean 
conditions.  Bocaccio  rebuilding 
depends  on  the  future  occurrence  of 
similarly  large  recruitment  successes. 
Althou^  the  1999  year  class  was  in  fact 
smaller  than  had  been  projected  in 
1999,  it  is  still  the  largest  yeeir  class 
since  1991.  The  recruitment  success 


observed  in  1999  indicates  that  the 
current  spawning  biomass  is  capable  of 
initiating  the  rebuilding,  but  substantial 
rebuilding  awaits  the  future  occurrence 
of  several  such  successes.  Based  on  the 
current  information,  NMFS  concludes 
that  at  the  proposed  OY  level  bocaccio 
will  be  able  to  rebuild.  The  analysis 
shows  an  80  percent  probability  of  no 
further  decline  after  100  years,  a  50 
percent  probability  (the  standard 
reference  probability  level)  of  rebuilding 
within  170  years,  and  a  33  percent 
probability  of  rebuilding  by  the  year 
2109.  Therefore,  NMFS  believes  the 
recommended  OY  is  consistent  with  the 
Magnuson-Stevens  Act. 

Yelloweye  Rockfish 

Yelloweye  rockfish  were  first  assessed 
in  1996  as  part  of  the  "remaining 
rockfish"  group.  In  2001,  a  yelloweye 
rockfish  assessment  was  conducted  for 
northern  California  and  Oregon.  The 
2001  assessment  estimated  that 
yelloweye  rockfish  was  at  about  7 
percent  of  its  unfished  biomass  in 
waters  off  northern  California  and  at  13 
percent  of  its  unfished  biomass  in 
waters  off  Oregon;  this  resulted  in 
NMFS  declaring  yelloweye  rockfish  to 
be  overfished.  An  initial  yelloweye 
rockfish  rebuilding  analysis,  based  on 
the  2001  assessment,  was  prepared  and 
presented  at  the  Council's  Jime  2002 
meeting.  Because  this  assessment  did 
not  cover  Washington,  the  development 
of  rebuilding  measures  was  hampered. 

In  August  2002,  an  updated 
assessment  was  completed  in  order  to 
incorporate  data  from  Washington,  an 
important  area  of  yelloweye  rockfish 
abundance,  and  to  incorporate  newly 
available  age  data.  Other  changes  from 
the  2001  assessment  included:  the  use 
of  a  combined  area  model;  revised 
selectivity  curves  for  all  sectors  of  the 
fishery;  the  inclusion  of  Washington 
catch  data;  re-evaluation  of  California 
logbook  data  and  the  influence  of  port 
group  and  depth  effects;  extension  of 
the  modeled  time  period;  revision  of  the 
treatment  of  natural  mortality  rates;  and 
inclusion  of  a  spawner-recruitment 
relationship  to  provide  an  overall 
measure  of  stock  productivity. 

Like  the  2001  assessment,  the  updated 
assessment  indicated  that  there  has  been 
a  declining  abundance  trend  for  more 
than  30  years,  with  the  last  above 
average  recruitment  occurring  in  the  late 
1980s.  The  assessment  update 
concluded  that  the  coastwide  yelloweye 
rockfish  spavsming  female  biomass  (934 
mt)  was  at  24.1  percent  of  its  unfished 
biomass  at  the  beginning  of  2002.  The 
SSC  supported  the  new  assessment 
model  and  indicated  that  it  represented 
the  best  available  science.  The  2003 
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yelloweye  ABC  of  52  mt  is  based  on  the 
new  assessment,  with  an  Fmsy  proxy  of 
F50%. 

A  revised  rebuilding  analysis  was 
prepared  following  completion  of  the 
2002  assessment.  Due  to  the  less 
depleted  stock  status  and  higher 
productivity  estimated  by  the  updated 
assessment,  the  rebuilding  period  is 
shorter  than  had  been  estimated 
following  the  initial  rebuilding  analysis. 
The  SSC  indicated  that  the  revised 
rebuilding  analysis  represented  the  best 
available  science  and  advised  using  it  to 
set  2003  harvest  levels. 

At  the  Council's  September  meeting, 
four  OY  options  were  considered  for 
yelloweye  rockfish:  2.1  mt  —  the  low 
range  from  the  June  2002  draft 
rebuilding  analysis;  13.5  mt  -  the  2002 
OY;  22  mt  -  based  on  a  50-percent 
probability  of  rebuilding  the  yelloweye 
rockfish  to  Bmsy  by  the  year  2050  (Tmid) 
from  the  revised  rebuilding  analysis; 
and  27  mt,  the  value  corresponding  to 
a  50-percent  probability  of  rebuilding 
the  yelloweye  rockfish  to  Bmsy  by  the 
year  2069  (Tmax)  from  the  revised 
rebuilding  analysis.  The  SSC  advised 
that  the  OY  not  exceed  22  mts,  the  OY 
recommended  by  the  Coimcil's  ad  hoc 
allocation  committee.  The  Council 
followed  the  SSC's  advice  and 
recommended  adopting  an  OY  of  22  mt. 

Sablefish 

hi  2001,  sablefish  were  assessed  in  the 
region  between  Point  Conception  (34° 
27'  N.  lat.)  and  the  U.S.-Canada  border. 
The  assessment  indicated  a  decline  in 
biomass  since  the  late  1970s  and  a 
decline  in  recruitment  during  the  early 
1990s.  This  result  was  supported  by  a 
parallel  assessment  conducted  by  an 
industry-supported  research  team.  For 
2002,  newly  available  fishery  and 
survey  data  were  used  to  update  the 
assessment.  No  changes  were  made  to 
the  model  structure  or  assumptions. 
However,  the  update  produced  a  larger 
than  expected  increase  in  the  perceived 
stock  abundance  throughout  the  time 
series.  Such  a  change  is  an  indication  of 
the  overall  uncertainty  in  the  stock 
assessment  due  to  the  relatively  short 
time  series  of  survey  data.  The  relative 

2001  spawning  stock  biomass  had  been 
estimated  to  be  between  27  and  38 
percent  of  the  unfished  biomass 
following  the  2001  assessment,  and  the 
estimate  increased  to  between  31  and  39 
percent  of  the  unfished  biomass  in  the 

2002  update.  There  was  a  notable 
increase  in  the  estimated  abundance  of 
young  fish  born  in  1999  and  2000  and 
evidence  that  these  yoiuig  fish  have 
begun  to  recruit  to  the  fishery. 

As  in  2001,  two  alternative  states  of 
nature,  environmentally  driven  emd 


density-dependent,  were  considered  in 
calculation  of  target  abundance  levels 
and  current  productivity.  The  declines 
in  recruitment  during  the  early  1990s 
may  have  resulted  from  changes  in 
environmental  conditions  or  the  low 
recruitment  may  have  been  caused  by 
low  spawning  biomass.  It  is  not  possible 
to  determine  with  high  confidence  the 
primary  cause  of  the  low  recruitments 
during  the  1990s,  but  the  higher 
recruitment  in  1999  and  2000  lends 
support  for  the  environmental  scenario. 

Tne  ABC  estimate  for  the  assessment 
area  north  of  Point  Conceplion  (34°  27' 
N.  lat)  is  8,459  mt.  The  ABC  for  the 
management  area  north  of  36°  N  lat.  is 
8,209  mt  (97.04  percent  of  the  ABC  from 
the  surveyed  area).  The  ABC  estimate 
was  based  on  the  enviroiunental 
scenario'for  trends  in  recruitment  and 
on  application  of  an  Fmsy  proxy  of 
F45%.  Although  there  is  evidence  that 
juvenile  sablefish  have  begim  to  recruit 
to  the  fishery,  the  growth  of  the 
sablefish  biomass  will  be  slow  and  will 
depend  on  future  average  recruitment 
being  larger  than  observed  during  most 
of  the  1990s. 

Four  OY  options  were  presented  to 
the  Council  for  the  area  North  of  36°  N. 
lat.:  8,187  mt  based  on  the  ABC  from  the 
enviroiunentally  driven  projection  with 
an  Fmsy  proxy  of  F45%  and  a  40/10 
adjustment;  7,455  mt  based  on  the  ABC 
from  the  density-dependent  projection 
with  an  Fmsy  proxy  of  F45%  and  a  40/ 
10  adjustment;  4,477  mt  based  on  the 
ABC  from  the  density-dependent 
projection  with  an  Fmsy  proxy  of  F60% 
and  a  40/10  adjustment;  and  5,000  mt, 
an  intermediate  point  between  4,477  mt 
and  7,455  mt.  The  SSC  indicated  that 
the  medium  and  high  OYs  were 
relatively  risk-prone  and  advised  the 
Council  that  caution  should  be  used 
when  setting  the  2003  harvest  levels. 
The  SSC  noted  that  an  OY  of  5,000  mt, 
as  recommended  by  the  Council's  ad 
hoc  Allocation  Committee,  was 
consistent  with  the  SSC 
recommendation  and  addresses 
uncertainty  in  assessment  relating  to  the 
different  states  of  nature. 

Following  discussions  and  public 
comment,  the  Council  recommended 
adopting  an  ABC  of  8,459  mt  for  the 
surveyed  area,  resulting  in  an  ABC  of 
8,209  mt  with  an  OY  of  6,500  mt  for  the 
area  north  of  36°  N'  lat.  The  Council 
recommended  OY  of  6,500  mt  is  the 
7,455  mt  OY,  based  on  a  40/10 
adjustment  to  the  ABC,  with  an 
additional  1 ,000  mt  precautionary 
reduction.  The  Council  based  it« 
recommendation  on  the  SSC's  advice  to 
be  precautionary  because  of  assessment 
imcertainties,  and  because  the  sablefish 
biomass  is  within  the  precautionary 


range.  The  Council  indicated  that  it  was 
prudent  to  adopt  an  OY  that  was  risk 
averse  rather  than  risk  neutral. 

Pacific  Whiting 

Pacific  whiting  was  declared 
overfished  on  April  15,  2002  (67  FR 
18117).  The  Pacific  whiting  stock  is 
estimated  to  be  just  below  the  FMP's 
overfished  species  rebuilding 
threshhold  of  B25%.  In  June,  a  draft 
rebuilding  analysis  for  whiting  that 
followed  the  analysis  guidelines 
established  by  the  SSC  was  presented  to 
the  Council.  Because  of  the  high 
variability  in  recruitment  patterns  and 
short  life  span  of  whiting,  the  rebuilding 
analysis  estimated  a  short  rebuilding 
period  even  with  high  harvest  levels. 
However,  given  the  recruitment 
variability,  there  is  also  a  high 
probability  that  the  whiting  biomass 
would  drop  below  the  overfishing 
threshold  again  following  recovery.  The 
rebuilding  analysis  examined 
alternative  Fmsy  proxies  in  terms  of 
whether  the  population  would  becoifle 
overfished  following  recovery.  The  SSC 
was  unable  to  investigate  the  merits  of 
moving  from  the  current  F40%  Fmsy 
proxy  to  another;  however,  the  SSC  did 
advise  continuing  the  use  of  the  40-10 
harvest  policy  for  whiting  and  noted 
that  the  40-10  harvest  policy  appeared 
adequate  to  achieve  rebuilding. 

Three  OY  options,  all  of  which  are 
based  on  a  medium  level  of  recruitment 
for  the  1999  year  class,  were  co'nsidered 
by  the  Council:  129,600  mt  based  on  the 
2002  biomass  estimate  with  an  F40% 
Fmsy  proxy  and  the  application  of  the 
40-10  harvest  policy;  148,200  mt  based 
on  the  2003  projected  biomass  with  an 
F45%  Fmsy  proxy  and  the  application 
of  the  40-10  harvest  policy;  and  173,600 
mt  based  on  the  2003  projected  biomass 
with  an  F40%  Fmsy  proxy  and  the 
application  of  the  40-10  harvest  policy. 
The  SSC  advised  the  Coimcil  to  be 
precautionary  and  not  increase  the 
whiting  OY  over  the  2002  harvest  level 
imtil  a  new  assessment  was  conducted. 
However,  the  Council  indicated  that  the 
medium  harvest  level,  148,200  mt, 
based  on  the  2003  projected  biomass 
with  an  F45%  Fmsy,  was  sufficiently 
precautionary'.  Although  it  allows  a 
short-term  increase  in  the  OY  based  on 
expected  population  growth,  it  moves  to 
a  more  precautionary  harvest  rate  that  is 
expected  to  increase  the  rebuilding  rate 
and  reduce  the  risk  of  declining  back 
into  an  overfished  state  (below  B25%) 
given  the  high  productivity  of  whiting. 

Minor  Nearshore  Rockfish 

To  protect  depleted  stocks  and 
minimize  the  chance  of  overfishing, 
changes  were  made  in  2000  that 
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eliminated  the  "Sebastes  complex"  and 
created  the  "minor  rockfish"  categories 
(January  4,  2000,  65  FR  221).  Minor 
rockfish  species  that  have  had 
rudimentary  or  no  assessments  are 
divided  into  nearshore,  shelf,  and  slope 
categories  that  represent  where  they  are 
predominantly  caught. 

Given  the  expected  increase  in  fishing 
pressure  in  nearshore  areas,  the  States  of 
Oregon  and  California  indicated  that  the 
commercial  and  recreational  minor 
nearshore  rockfish  fisheries  could  be 
better  managed  if  the  minor  nearshore 
rockfish  species  group  were  subdivided. 
For  2003,  the  States  of  Oregon  and 
California  will  manage  minor  nearshore 
rockfish  north  as  two  groups:  black  and 
blue  rockfish  and  all  other  nearshore 
rockfish.  Due  to  the  expected  effort  shift 
to  the  nearshore  area  resulting  from 
depth  based  closures  in  deeper  waters, 
the  Council  further  recommended 
capping  the  2003  OY  at  the  2000  OY 
level.  This  was  done  as  a  precautionary 
measure  until  quantitative  assessment 
can  be  prepared  for  the  southern  portion 
(south  of  Cape  Falcon,  OR)  of  the  area 
north  of  Cape  Mendocino,  CA.  Because 
there  are  no  commercial  nearshore 
fisheries  in  the  State  of  Washington, 
minor  nearshore  rockfish  will  continue 
to  be  managed  as  a  single  group.  The 
total  catch  OY  for  black  and  blue 
rockfish  in  the  area  between  40°  10'  N. 
lat.  and  46°16'  N.  lat.  is  585  mt  and  the 
total  catch  OY  for  all  other  nearshore 
rockfish  in  this  same  area  is  53  mt.  For 
the  area  north  of  46°16'  N.  lat.  (the 
Washington/Oregon  border),  the  total 
catch  OY  for  all  nearshore  rockfish  is 
290  mt,  most  of  which  is  estimated  to 
be  taken  in  the  recreational  fisheries 
although  a  small  amount  is  expected  to 
be  taken  in  the  tribal  fisheries. 

For  2003,  the  minor  nearshore 
rockfish  south  OY  will  be  managed  as 
the  following  three  groups  with  sepjuate 
OYs:  Shallow  nearshore  rockfish  (black 
and  yellow,  China,  grass,  gopher  and 
kelp  rockfish),  California  scorpionfish, 
and  deeper  nearshore  rockfish  (black, 
blue,  brown,  calico,  copper,  olive, 
treefish,  and  quillback  rockfish).  Given 
the  projected  increase  in  both 
recreational  and  commercial  fishing 
pressure  in  nearshore  areas,  the  State  of 
California  indicated  that  the  fisheries 
could  be  better  managed  and  overfishing 
prevented  if  the  minor  nearshore 
rockfish  species  were  subdivided.  The 
shallow  nearshore  rockfish  total  catch 
OY  will  be  104.9  mt;  the  deeper 
nearshore  roCkfish  total  catch  OY  will 
be  351  mt;  and  the  California 
scorpionfish  total  catch  OY  will  be  84.8 
mt.  Alternative  catch  sharing 
arrangements  between  the  commercial 
and  recreational  sectors  were 


considered  by  the  Council.  The  catch 
sharing  arrangement  proposal  in  this 
rule  was  developed  through  a  public 
hearing  process  conducted  by  the 
California  Department  of  Fish  and 
Game. 

Overfished  Species 

Nine  groundfish  stocks  have  been 
designated  as  "overfished."  POP, 
bocaccio,  lingcod,  canary  rockfish, 
cowcod,  darkblotched  rockfish,  widow 
rockfish,  yelloweye  rockfish  and  Pacific 
whiting.  Management  measures 
designed  to  rebuild  overfished  species, 
or  to  prevent  species  fi^om  becoming 
overfished,  may  restrict  the  harvest  of 
relatively  healthy  stocks  that  are 
harvested  with  overfished  species.  As  a 
result  of  the  constraining  management 
measures  imposed  to  protect  and 
rebuild  overfished  species,  a  number  of 
the  OYs  for  healthy  $tocks  may  not  be 
achieved  in  2003. 

Pacific  Ocean  Perch  (POP) 

The  recommended  ABC  for  POP  in 
2003  is  689  mt,  is  based  on  an  F50% 
Fmsy  proxy  and  is  a  2003  projection 
based  on  the  Council's  interim 
rebuilding  strategy.  Three  OYs  based  on 
the  most  recent  rebuilding  analysis  and 
corresponding  to  different  probabilities 
of  rebuilding  the  stock  were  presented 
to  the  Council.  These  OYs  were:  496  mt 
based  on  a  50  percent  probability  of 
rebuilding  POP  rockfish  to  Bmsy  by  the 
year  2041  {T^aJ;  377  mt  the  value 
corresponding  to  a  70  percent 
probability  of  rebuilding  POP  to  Bmsy 
by  the  year  2041;  and  311  mt  the  value 
corresponding  to  an  80-percent 
probability  of  rebuilding  POP  to  Bmsy 
by  the  year  2041.  The  Council 
recommended  OY  of  377  mt  is 
consistent  with  the  interim  rebuilding 
strategy  adopted  by  the  Council  in  prior 
years. 

Lingcod 

The  recommended  ABC  for  lingcod  in 
2003  is  841  mt  and  is  based  on  an  F45% 
Fmsy  proxy.  Three  OYs,  based  on  the 
rebuilding  analysis  prepared  in  2001 
and  corresponding  to  different 
probabilities  of  rebuilding  the  stock  to 
Bmsy  by  Tmax.  were  presented  to  the 
Council.  These  OYs  were:  555  mt  based 
on  a  80-  percent  probability  of 
rebuilding  lingcod  to  Bmsy  by  the  year 
2009  (Tmax);  651  mt  the  value 
corresponding  to  a  60-percent 
probability  of  rebuilding  lingcod  to 
Bmsy  by  the  year  2009;  and  725  mt  the 
value  corresponding  to  a  5Q-percent 
probability  of  rebuilding  lingcod  to 
Bmsy  by  the  year  2009.  The  Council 
recommended  adopting  an  OY  for  2003 
of  651  mt.  This  harvest  level  is 


consistent  with  the  interim  rebuilding 
strategy  adopted  by  the  Council  in  prior 
years  and  is  expected  to  maintain  the 
Council's  goal  of  rebuilding  lingcod  by 
the  year  2009. 

Darkblotched  Rockfish 

The  recommended  ABC  for 
darkblotched  rockfish  in  2003  is  205  mt 
and  is  based  on  an  F50%  Fmsy  proxy. 
Five  OYs,  based  on  the  2001  rebuilding 
analysis  and  corresponding  to  different 
probabilities  of  rebuilding  the  stock  to 
Bmsy,  were  presented  to  the  Council. 
These  OYs  were:  100  mt,  130  mt  based 
on  the  2001  harvest  level  that  was  in 
place  before  the  final  rebuilding 
analysis  was  completed,  172  mt  the 
value  corresponding  to  a  80-  percent 
probability  of  rebuilding  darkblotched 
rockfish  to  Bmsy  by  the  year  2047 
(Tmax);  184  mt  the  value  corresponding 
to  a  60-  percent  probability  of  rebuilding 
darkblotched  rockfish  to  Bmsy  by  the 
year  2047;  and  205  mt  the  value 
corresponding  to  a  50-  percent 
probability  of  rebuilding  darkblotched 
rockfish  to  Bmsy  by  the  year  2047.  The 
172  mt  OY  is  also  comparable  to  a  50- 
percent  probability  of  rebuilding 
darkblotched  rockfish  to  Bmsy  by  the 
year  2030  (Tmid). 

Because  darkblotched  rockfish  are 
primarily  harvested  with  trawl  gear, 
managing  to  a  lower  OY  would  most 
constrain  the  trawl  fishery  and  likely 
require  most  fishing  to  occur  seaward  of 
the  250  fm  (457  m)  depth  contour, 
where  dcukblotched  rockfish  is 
primarily  caught  (for  further 
information  see  the  Emergency  rule  to 
establish  depth-based  management 
measures;  September  13,  2002,  67  FR 
57973).  Measures  to  further  restrict 
flatfish  trawl  fisheries  shoreward  of  100 
fm  (183  m)  would  also  protect  juvenile 
darkblotched  rockfish.  Small  vessels 
would  be  most  affected  by  a  lower  OY. 
The  Council  recommended  an  OY  of 
1 72  mt,  which  provides  a  reasonable 
balance  between  the  length  of  time  for 
rebuilding  the  stock  and  the  adverse 
economic  impacts  to  the  limited  entry 
trawl  sector.  This  OY  is  associated  with 
an  80-  percent  probability  of  rebuilding 
within  Tmax  as  compared  to  the  70 
percent  probability  that  was  applied  in 
2002. 

Widow  Rockfish 

The  recommended  ABC  for  widow 
rockfish  in  2003  is  3,871  mt  and  is 
based  on  an  F50%  Fmsy  proxy.  At  the 
Council's  Jime  2002  meeting,  a  revised 
widow  rockfish  rebuilding  analysis  was 
reviewed.  Three  OYs  based  on  the 
revised  analysis  and  corresponding  to 
different  probabilities  of  rebuilding  the 
stock  by  Tmax  were  presented  to  the 


Council.  These  OYs  were:  656  mt  based 
on  a  50  percent  probability  of  rebuilding 
widow  rockfish  to  Bmsy  by  the  year 
2030  (Tmid);  832  mt  the  value 
corresponding  to  a  60  percent 
probability  of  rebuilding  widow 
rockfish  to  Bmsy  by  the  year  2039 
(Tmax);  and  916  mt  the  value 
corresponding  to  a  50-  percent 
probability  of  rebuilding  widow 
rockfish  to  Bmsy  by  the  year  2039.  The 
low  OY  alternative  would  not  provide 
for  a  mid-water  trawl  target  fishery  for 
yellowtail  rockfish  and  would  not 
provide  an  adequate  buffer  against 
unanticipated  mortalities  and  increased 
effort.  The  higher  harvest  levels  could 
be  expected  to  provide  for  a  limited 
mid-water  trawl  fishery  for  yellowtail 
rockfish.  The  Council  recommended 
adopting  an  OY  for  2003  of  832  mt.  This 
harvest  level  is  consistent  with  the 
interim  rebuilding  strategy  adopted  by 
the  Coimcil,  and  a  60-percent 
probability  of  rebuilding  widow 
rockfish  to  Bmsy  by  the  year  2039, 
which  is  the  same  as  a  50  percent     • 
probability  of  rebuilding  by  2037 
(TTnrgei.)Derivations  of  the  ABC  and  OYs 
for  the  individual  groimdfish  species  are 
explained  in  detail  in  Council 
documents  from  their  June  and 
September  2002  meetings  and  in  the 
most  recent  stock  assessments  and  are 
siunmarized  in  this  document  in  Table 
la.  Derivations  of  commercial  harvest 
guidelines,  limited  entry  and  open 
access  allocations,  and  landed  catch 
equivalents  appear  in  the  footnotes  to 
Table  la,  listed  at  the  end  of  Table  lb. 

Determinations  of  Overfished  Stocks 
and  Rebuilding  Plans 

The  status  of  the  groundfish  stocks  is 
evaluated  against  the  requirements  of 
the  Magnuson-Stevens  Act,  the  National 
Standard  Guidelines,  and  the  FMP.  A 
sjjecies  is  considered  to  be  overfished  if 
its  ciurent  biomass  is  less  than  25 
percent  of  the  imfished  biomass.  The 
Magnuson-Stevens  Act  requires  that  a 
rebuilding  plan  be  prepared  within  1 
year  after  the  Council  is  notified  by 
NMFS  that  a  particular  species  is 
overfished. 

In  the  fall  of  2000,  NMFS  had 
approved  the  first  three  rebuilding  plans 
for  lingcod,  boccacio,  and  POP  (65  FR 
53646,  September  5,  2000). 
Subsequently,  requirements  for 
developing  overfished  species 
rebuilding  plans  were  addressed  in 
Amendment  12  to  the  FMP,  which  were 
submitted  for  public  review  (65  FR 
54475,  September  8,  2000)  and 
approved  by  NMFS  on  December  7, 
2000.  Dm-ing  NMFS's  review  of 
Amendment  12,  the  agency  considered 
whether  the  three  recently  approved 


rebuilding  plans  met  the  requirements 
of  Amendment  12  and  concluded  that 
the  plans  did  not.  The  final  rule  to 
implement  Amendment  12  describes 
NMFS's  revocation  of  the  lingcod, 
boccacio,  and  POP  rebuilding  plans  (65 
FR  82947.  December  29,  2000).  NMFS 
,  instructed  the  Council  to  re-submit 
rebuilding  plans.  The  groundfish  fishery 
has  continued  to  operate  under  interim 
rebuilding  measures  for  these  species. 
While  NMFS  and  the  Council  were 
developing  rebuilding  plans  that  were 
consistent  v»rith  the  requirements  of 
Amendment  12,  NMFS  notified  the 
Council  that  canary  rockfish  and 
cowcod  were  overfished  and  that  the 
Council  must  submit  rebuilding  plans 
for  these  species  to  NMFS  by  January  4, 
2001  (65  FR  221,  January  4.  2000).  On 
January  11,  2001  (66  FR  2338),  NMFS 
notified  the  Coimcil  that  darkblotched 
and  widow  rockfish  were  overfished 
and  that  Council  must  submit 
rebuilding  plans  for  these  species  to 
NMFS  by  January  11,  2002. 
Subsequently,  on  August  20,  2001,  the 
Federal  magistrate  ruled  in  National 
Resources  Defense  Council,  Inc  v.  Evans 
168  F.  Supp.  2d  1149(N.D.  Cal.,  2001) 
that  rebuilding  plans  under  the  FMP 
must  be  in  the  form  of  a  plan 
amendment  or  proposed  regulations  as 
specified  by  the  Magnuson-Stevens  Act, 
16  U.S.C.  1854  (e)(3).  In  accordance 
with  the  Court  ruling,  the  magistrate 
issued  an  order  setting  aside  those 
portions  of  Amendment  12  to  the  FMP 
dealing  with  rebuilding  plans 
(Amendment  12  provided  a  framework 
for  rebuilding  plans  that  were  not 
themselves  plan  amendments  or 
proposed  regulations).  As  a  result  of  the 
magistrate's  decision,  the  Council  must 
now  revise  Amendment  12  and 
rebuilding  plans  to  be  consistent  with . 
the  Magnuson-Stevens  Act.  On  January 
11,  2002  (67  FR  1555),  NMFS  notified 
the  Coimcil  that  yelloweye  rockfish  was 
overfished  and  that  the  Council  must 
submit  a  rebuilding  plan  to  NMFS  by 
January  11,  2003.  On  April  15,  2002  (67 
FR  18117),  NMFS  notified  the  Council 
that  Pacific  whiting  was  overfished  and 
that  the  Council  must  submit  a 
rebuilding  plan  to  NMFS  by  April  15, 
2003.  At  its  October  29  -  November  1, 
2002,  meeting  in  Foster  City,  CA,  the 
Council  addressed  Amendment  16  to 
the  FMP,  which  is  scheduled  for 
adoption  in  April  2003.  Amendment  16 
is  intended  to  bring  the  FMP  into 
compliance  with  the  Court  order  to 
make  rebuilding  measures  consistent 
with  the  Magnuson-Steven's  Act,  and 
allow  for  public  review. 

The  draft  rebuilding  plans  initially 
endorsed  by  the  Council  are 
summarized  as  follows: 


POP 

Areas:  Vancouver  and  Coliunbia 

Status  of  stock:  13  percent  of  its 
unfished  biomass  (1998) 

T™.:  2041 

Ttarget  with  a  50  percent  probability 
of  rebuilding:  2027 

Probability  of  rebuilding  to  Bmsy  by 
Tma»:  70  percent 

Fmsy  proxy:  F50% 

ABC  in  2003:  689  mt 

OY  in  2003:  377  mt 

Management  measures  for  2003:  POP 
primarily  inhabit  waters  of  the  upper 
continental  slope  and  are  found  along 
the  edge  of  the  shelf.  POP  are  primarily 
taken  in  trawl  gear.  Therefore,  new 
depth  based  management  measures  that 
prohibit  bottom  trawling  in  depths 
where  darkblotched  rockfish,  a  slope 
species,  are  commonly  found  will  also 
benefit  POP.  Relatively  small 
cumulative  trip  limits  are  intended  to 
accommodate  incidental  bycatch 
without  encouraging  targeting.  POP  is 
not  an  important  species  for  the 
recreational  or  nontrawl  commercial 
fisheries. 

Bocaccio 

Areas:  Monterey  and  Conception 

Status  of  stock:  3.6  percent  of  its 
unfished  biomass  in  2002 

Tmax:  2109  see  discussion  in  previous 
section  regarding  the  sustainability 
analysis  * 

Turgei  with  a  50  percent  probability  of 
rebuilding:  see  discussion  in  previous 
section  regarding  the  sustainability 
analysis 

Probability  of  rebuilding  to  Bmsy  by 
Tmax:  see  discussion  in  previous  section 
regarding  the  sustainability  analysis 

Fmsy  proxy:  F50% 

ABC  in  2003:  198  mt 

OY  in  2003:  <20  mt 

Management  measures  for  2003:  All 
directed  bocaccio  rockfish  fishing 
opportunities  will  be  eliminated  for 
2003.  Boccacio  rockfish  retention  will 
not  be  permitted  in  the  commercial 
fisheries.  The  OY  will  be  used  to 
accommodate  discards  of  bocaccio 
rockfish  resulting  from  incidental  catch 
taken  in  fisheries  for  co-occurring 
species  (see  bycatch  rate  discussion). 
Bocaccio  rockfish  are  a  shelf  species 
commonly  found  in  depths  between  45- 
160  fm  (82-293  m).  New  depth  based 
management  measures  will  prohibit 
groundfish-directed  bottom  trawl, 
limited  entry  fixed  gear,  and  open 
access  fishing  opportunities  in  the 
depths  where  bocaccio  are  most 
commonly  found.  Closed  areas  will 
differ  by  gear  type  to  tailor  closures  so 
that  they  best  reflect  where  a  particular 
gear  type  takes  bocaccio.  Chilipepper 
rockfish  will  be  included  in  the  minor 
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shelf  species  group,  which  eliminates 
opportunities  to  directly  target  a  species 
that  commonly  co-occurs  with  bocaccio. 
The  California  recreational  fisheries 
south  of  40°  10'  N.  lat.  will  be  closed 
entirely  from  January  through  June, 
2003  and  open  only  shoreward  of  20  fm 
(37  m)  for  July  through  December.  The 
retention  of  bocaccio  rockfish  will  be 
prohibited  for  all  geeirs. 

Lingcod 

Areas:  Coastwide 

Status  of  stock:  15  percent  of  its 
unfished  biomass  in  2001 

T„,a.:  2009 

Tm,d  with  a  50-percent  probability  of 
rebuilding:  NA 

Probability  of  rebuilding  to  Bmsy  by 
Tmax:  60  percent 

Fmsy  proxy:  F45% 

ABC  in  2003:  841  mt 

OY  in  2003:  651  mt 

Management  measures  for  2003:  In 
general,  commercial  non-trawl  landings 
are  prohibited  during  winter  months  to 
protect  lingcod  during  their  spawning 
and  nesting  seasons.  Trip  limits  during 
the  open  season  remain  low.  Because 
lingcod  are  predominately  found  on  the 
shelf,  gear  and  depth  based  management 
restrictions  imposed  to  protect 
overfished  shelf  rockfish  species  will 
benefit  lingcod.  The  recreational 
fisheries  in  each  State  maintained  a  2 
lingcod  bag  limit,  however  Washington 
State  will  close  lingcod  fishing  for  five 
months,  from  fall  to  early  spring. 
California  recreational  fisheries  will  be 
closed  from  January  to  June. 
Commercial  hook  and  line  fisheries  are 
similarly  closed  during  the  winter 
months  to  eliminate  targeting  diuing  the 
winter  spawning  and  nesting  season. 

Canary  Rockfish 

Areas:  Coastwide 

Status  of  stock:  8  percent  of  its 
unfished  biomass  in  2002 

T„,a.:  2076 

Ttarget  with  a  50  percent  probability  of 
rebuilding:  2074 

Probability  of  rebuilding  to  Bmsy  by 
Tmax:  60  percent 

Fmsy  proxy:  F50% 

ABC  in  2003:  272  mt 

OY  in  2003:  44  mt 

Management  measures  for  2003:  The 
new  depth  based  management  measures 
that  prohibit  bottom  trawling  on  much 
of  the  continental  shelf  and  slope  will 
limit  opportunity  to  catch  canary 
rockfish.  In  addition,  small  footrope 
trawl  gear  restrictions  in  waters 
shoreward  of  the  closed  areas  are 
expected  to  keep  the  incidental  catch  of 
canary  rockfish  low.  May  to  October 
restrictions  for  arrowtooth  flounder  are 
also  expected  to  minimize  incidental 
catch  of  canary  rockfish.  Retention  of 


canary  rockfish  will  be  prohibited  in  the 
limited  entry  and  open  access  fixed  gear 
fisheries.  The  States  will  require  the 
exempted  pink  shrimp  trawl  vessels  to 
use  finfish  excluders  to  participate  in 
the  state-managed  fisheries.  The  States 
of  Washington  and  California  will  ban 
spot  prawn  trawls  beginning  in  2003, 
and  instead  require  pot  gear  to  be  used 
for  spot  prawns.  In  the  recreational 
fisheries  canary  rockfish  retention  will 
be  limited  to  1  fish  in  Washington  and 
Oregon,  and  prohibited  in  California.  In 
addition,  the  California  recreational 
fisheries  south  of  40°  10'  N.  lat.  will  be 
closed  entirely  fi-om  January  through 
June  and  open  only  shoreward  of  20  fm 
(37  m)  for  July  tlirough  December. 

Cowcod 

Areas:  Point  Conception  to  the  U.S.- 
Mexico boimdary. 

Status  of  stock:  4-11  percent  of    ' 
unfished  biomass  in  1999 

Tn,ax:  2099 

Tuirget  with  a  50-percent  probability  of 
rebuilding:  2095 

Probability  of  rebuilding  to  Bmsy  by 
Tmax:  55  percent 

Fmsy  proxy:  F50% 

ABC  in  2003:  24  mt 

OY  in  2003:  4.8  mt 

Management  measures  for  2003:  All 
directed  cowcod  fishing  opportunities 
were  eliminated  beginning  in  2001. 
Retention  of  cowcod  is  prohibited  for  all 
commercial  and  recreational  fisheries. 
To  protect  cowcod  firom  incidental 
harvest,  the  Council  has  reconunended 
continuing  to  use  two  Cowcod 
Conservation  Areas  (CCAs)  (the  Eastern 
CCA  and  the  Western  CCA)  in  the 
Southern  California  Bight,  delineated  to 
encompass  key  cowcod  habitat  areas 
and  known  areas  of  high  catches. 
Fishing  for  groundfish  is  prohibited 
within  the  CCAs,  except  that  minor 
nearshore  rockfish,  cabezon,  lingcod, 
scorpionfish,  and  greenling  may  be 
taken  from  waters  where  the  bottom 
depth  is  less  than  20  fathoms  (37  m) 
when  the  season  for  those  species  is 
open.  A  transportation  corridor  is 
provided  through  the  Western  CCA  to 
allow  commercial  vessels  fishing  for 
slope  rockfish  and  other  groimdfish 
west  of  the  Western  CCA  to  transport 
that  groimdfish  through  the  Western 
CCA. 

Darkblotched  rockfish  , 

Areas:  Coastwide 

Status  of  stock:  22  percent  of  unfished 
biomass  in  2000 

T™.:  2047 

Ttarget  with  a  50  percent-probability  of 
rebuilding:  2030 

Probability  of  rebuilding  to  Bmsy  by 
T^x:  80% 
Fmsy  proxy:  F50% 
ABC  in  2003:  205  mt 


OY  in  2003: 172  mt 

Management  measures  for  2003: 
Adult  darkblotched  rockfish  primarily 
inhabit  waters  of  the  upper  continental 
slope  and  are  primarily  found  along  the 
edge  of  die  shelf  nordi  of  38°  N.'  lat. 
Darkblotched  rockfish  are  primarily 
taken  with  trawl  gear.  The  new  depth 
based  management  measures  that 
prohibit  bottom  trawling  on  much  of  the 
continental  shelf  and  slope  will  limit 
opportunity  to  catch  darkblotched 
rockfish.  Measures  to  restrict  flatfish 
trawl  fisheries  shoreward  of  100  fm  (183 
m)  will  also  protect  juvenile 
darkblotched  rockfish.  May  to  October 
restrictions  for  arrowtooth  floimder  are 
also  expected  to  minimize  incidental 
catch  of  darkblotched  rockfish. 

Widow  Rockfish 

Areas:  Coastwide 

Status  of  stock:  24  percent  of  unfished 
biomass  in  2000 

T,^.:  2039 

Ttarget  with  a  50-percent  probability  of 
rebuilding:  2037 

Probability  of  rebuilding  to  Bmsy  by 
Tmax:  60  percent 

Fmsy  proxy:  F50  percent 

ABC  in  2003:  3,871  mt 

OY  in  2003:  832  mt 

Management  measures  in  2003: 
Commercial  limits  for  widow  rockfish 
are  intended  to  accommodate  incidental 
catch  and  remove  incentives  for  direct 
fishing.  In  addition,  the  midwater  trawl 
fisheries  for  yellowtail  rockfish  have 
been  constrained  with  an  incidental 
catch  allowance  during  the  primary 
season  for  Pacific  whiting  to  reduce 
interception  of  widow  rockfish.  Bottom 
trawl  opportunities  for  shelf  rockfish 
continue  to  be  extremely  limited,  which 
is  expected  to  benefit  widow  rockfish. 

Yelloweye  Rockfish 

Areas:  coastwide 

Status  of  stock:  24  percent  of  unfished 
biomass  in  2002 

T^ax:  2071 

Turget  with  a  50-percent  probability  of 
rebuilding:  2052 

Probability  of  rebuilding  to  Bmsy  by 
Tmax:  92  percent 

Fmsy  proxy:  F50% 

ABC  in  2003:  52  mt 

OY  in  2003:  22  mt 

Management  measures  in  2003: 
Yelloweye  rockfish  are  more  available  to 
the  fixed  gear  and  recreational  fisheries 
than  to  trawl  gear.  The  retention  of 
yelloweye  rockfish  in  the  commercial 
fixed  gear  fisheries  will  be  prohibited. 
In  addition,  depth  based  closures  on  the 
continental  shelf  will  prevent 
commercial  interception  of  yelloweye 
rockfish.  Off  Washington  State  retention 
of  yelloweye  rockfish  in  recreational 
fisheries  will  be  prohibited.  A 
Yelloweye  Rockfish  Conservation  Area 


(YRCA)  has  been  identified  off  the  north 
Washington  coast,  and  recreational 
fishing  will  be  prohibited  within  that 
conservation  area.  In  Oregon,  the 
retention  of  yelloweye  rockfish  during 
the  all-depth  halibut  fisheries  will  be 
prohibited,  otherwise  there  is  a  one 
yelloweye  rockfish  sub-limit  in  the  ten 
marine  fish  bag  limit.  The  California 
recreational  fisheries  south  of  40°  10'  N 
lat  will  be  closed  entirely  from  January 
through  Jime  and  open  shoreward  of  20 
fm  (37  m)  for  July  through  December. 
However,  the  retention  of  yelloweye 
rockfish  in  the  California  recreational 
fisheries  will  be  prohibited. 

Overfishing 

None  of  the  2003  ABCs  are  knowingly 
set  higher  than  Fmsy  or  its  proxy,  none 
of  the  OYs  are  set  higher  than  the 
corresponding  ABCs,  and  the 
management  measures  in  this  proposed 
rule  are  designed  to  keep  harvest  levels 
within  specified  OYs.  Overfishing  is 
difficult  to  detect  inseason  for  many 
groundfish,  particularly  for  minor 
rockfish  species,  because  most  are  not 
individually  identified  on  landing. 
Species  compositions,  based  on 
proportions  encountered  in  samples  of 
landings,  are  applied  diu'ing  the  year. 
However,  final  results  are  not  available 
until  after  the  end  of  the  year.  Thus,  this 
Federal  Register  dociuient  discusses 
overfishing  for  2001,  not  2002.  If 
overfishing  occurred  on  any  groundfish 
species  in  2002,  it  vdll  be  discussed  in 
the  2004  Federal  Register  publication  of 
the  specifications  for  that  year.  After  the 
2001  fishing  season,  NMFS  determined 
that  overfishing  had  not  occurred  on 
any  of  the  groundfish  species.  However, 
a  new  stock  assessment  on  Pacific 
whiting  incorporating  2001 
hydroacoustic  survey  data  was 
completed  in  early  2002.  The  new  stock 
assessment  revised  the  spawning  stock 
biomass  to  be  lower  than  previously 
estimated  over  the  past  several  years. 
Therefore,  in  retrospect,  revised  biomass 
estimates  based  on  the  results  of  the 
new  assessment  indicate  that  the 
exploitation  rates  on  Pacific  whiting  in 
1999,  2000,  and  2001  were  above  the 
overfishing  level. 

In  the  past,  several  changes  to 
groundfish  management,  and  rockfish 
management  In  particular,  were 
intended  to  ensure  that  groundfish 
species  were  not  subject  to  overfishing 
harvest  rates.  These  changes  included 
separating  the  rockfish  complex  into 
species  and  assemblages  (nearshore, 
shelf,  and  slope),  closing  fisheries 
inseason  once  the  OY  has  been  reached, 
structuring  the  season  to  reduce  bycatch 
of  overfished  species,  imposing  gear 
restrictions,  requiring  sorting  of  rockfish 
to  improve  landings  data,  and 


restructuring  the  season  and  trip  limits 
inseason.  As  information  on  the  stocks 
improves,  management  measures 
continue  to  evolve.  For  2003, 
management  measures  are  more 
restrictive  in  order  to  protect  overfished 
species,  including  reduced  harvest 
levels,  depth  based  management,  closed 
areas  and  seasons.  Area  closures  north 
of  Cape  Mendocino,  CA,  were  primarily 
designed  to  protect  canary  rockfish,  but 
are  also  expected  to  provide  protection 
for  other  northern  overfished  species 
such  as  darkblotched  rockfish,  lingcod, 
POP,  yelloweye  rockfish,  and  widow 
rockfish.  Area  closures  south  of  Cape 
Mendocino,  CA  were  primarily 
designed  to  protect  bocaccio  rockfish, 
but  are  also  expected  to  provide 
protection  for  other  southern  overfished 
species  such  as  cowcod,  lingcod,  and 
darkblotched  rockfish  in  its  southern 
range. 

Bycatch  and  Discard  Accoimting 

Tne  Magnuson-Stevens  Act  defines 
bycatch  as  "fish  which  are  harvested  in 
a  fishery,  which  are  not  sold  or  kept  for 
personal  use,  and  include  economic 
discards  and  regulatory  discards."  By 
contrast.  Pacific  Coast  groundfish 
fishery  management  and  many  other 
fishery  management  regimes  commonly 
use  the  term  bycatch  to  describe  non- 
targeted  species  that  are  caught  in 
common  with  (co-occur  with)  target 
species,  some  of  which  are  landed  and 
sold  or  otherwise  used  and  some  of 
which  are  discarded.  The  term 
"discard"  is  used  to  describe  those  fish 
harvested  that  are  neither  landed  nor 
used.  For  the  piuposes  of  this  proposed 
rule,  the  term  "bycatch"  is  used  to 
describe  a  species'  co-occurrence  with  a 
target  species,  regardless  of  that  first 
species'  disposition. 

West  Coast  groundfish  species  are 
rarely  foimd  in  isolation.  They  normally 
forin  associations  with  other  groundfish 
species  that  vary  by  geographic  location, 
position  in  the  water  column,  and. 
season.  Fisheries  management 
recognizes  this  mix  by  setting 
management  measures  that  discourage 
targeting  of  more  abundant  stocks  in 
times  when  and  areas  where  depleted 
stocks  may  co-occur  with  those  healthy 
stocks.  Fisheries  management  also 
recognizes  this  mix  by  structiuing 
retention  allowances  for  the  harvestable 
amounts  of  depleted  stocks  so  that 
fisheries  have  some  limited  opportunity 
to  access  more  abimdant  fish  stocks. 

With  the  exception  of  the  mid-water 
trawl  fishery  for  Pacific  whiting,  most 
groundfish  vessels  sort  their  catch  at  sea 
and  discard  species  that  are  either  in 
excess  of  cumulative  trip  limits, 
unmarketable,  in  excess  of  aimual 
allocations,  or  incidentally  caught  non- 


groundfish  species.  Landed  or  retained 
catch  has  been  monitored  by  the  three 
state-run  fish  ticket  programs  in 
Washington,  Oregon,  and  California. 
Since  August  2001,  total  catch  (Icinded 
catch  +  discards)  has  been  monitored 
through  a  Federal  observer  program. 
(For  more  information  on  the  NMFS 
observer  program  and  the  observer 
coverage  plan,  see  http:// 
wwwnwfsc.noaa.gov/fmm/Observer.] 
Widow,  yellowtail,  canary  and 
darkblotched  rockfish  discard  in  the  at- 
sea  whiting  fisheries  is  monitored 
inseason  and  actual  discard  numbers  are 
deducted  from  the  OY. 

Groundfish  management  measures 
include  provisions  to  reduce  trip  limit- 
induced  discards  and  to  account  for 
those  discards  when  monitoring  harvest 
levels  OYs.  Historically,  NMFS  and  the 
Council  have  accounted  for  dead 
discards  by  estimating  the  amounts  of 
certain  species  OYs  that  would  be 
discarded  dead,  and  then  subtracting 
those  amounts  from  the  total  catch  OYs 
to  get  landed  catch  levels  for  those 
species.  These  discard  rates  have  been 
expressed  as  a  percent  of  total  catch  OY, 
so  that  a  16-  percent  discard  rate  for  a 
species  meant  that  16  percent  of  that 
species'  total  catch  OY  would  be 
deducted  to  derive  that  species'  landed 
catch  OY.  Then,  management  measures 
were  .set  to  achieve  the  landed  catch  OY 
for  that  species.  Using  discard  rates  was 
intended  to  account  for  dead  fish  either 
as  dead  discard  or  in  landed  catch.  For 
all  sp9cies  except  lingcod,  sablefish,  and 
nearshoEe  rockfish  species,  it  is  assumed 
that  discarded  fish  are  generally  dead 
upon  discard  or  die  soon  after  being 
discarded.  Rockfish,  particularly 
deepwater  species,  are  severely  stressed 
by  decompression  and  temperature 
shock;  however,  lingcod  discard 
mortality  studies  show  about  a  50- 
■  percent  discard  siurvival  rate.  There  is 
no  exact  measure  of  discard  amoimts  in 
most  fisheries.  Assumed  amoimts  are 
taken  into  account  to  determine  the 
fishing  mortality  level  ind  to  prevent 
overall  harvest  from  exceeding  the  OYs. 

NMFS  approach  to  bycatch 
management  in  the  2002  specifications 
and  management  measures  was  a  radical 
departure  from  historic  bycatch 
management  practices.  The  primary 
emphasis  of  the  bycatch  modeling  that 
NMFS  used  in  the  development  of  the 
2002  management  measures  was  the 
estimation  of  the  total  amounts  of 
bycatch  species  that  would  be  caught 
coincidentally  with  available  target 
species.  The  new  management  approach 
structured  the  amount  and  timing  of 
cumulative  landings  limits  for  target 
species  so  that  the  expected  total  catch 
of  both  target  and  bycatch  species  not 
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exceed  their  allowable  annual  harvests. 
This  new  approach  better  accounted  for 
the  total  mortality  of  the  overfished 
stocks  taken  as  bycatch  thaih  the 
previous  method  of  applying  estimated 
discard  rates  to  the  annual  OY  to 
calculate  landed  catch  harvest 
guidelines.  NMFS  believes  that  setting 
cumulative  landing  limits  for  both  target 
and  bycatch  species  based  on  their  co- 
occurrence in  the  catch  will  help  ensure 
that  annual  OYs  for  bycatch  species  are 
not  exceeded.  Additional  information 
on  the  bycatch  analysis  used  in  setting 
the  2002  specifications  and  management 
measures  is  available  in  the  preambles 
to  the  proposed  and  final  rules 
implementing  that  regulatory  package, 
at  67  FR  1555  (January  11.  2002)  and  67 
FR  10490  (March  7,  2002,)  respectively. 

Discard  rates  for  individual 
groundfish  species  or  species  groups  are 
provided  in  the  species-specific 
footnotes  to  Table  1  of  this  document. 
Although  no  longer  the  first  line  of 
defense,  calculating  landed  catch  OYs 
based  on  estimated  discard  rates  is  still 
a  strong  second  line  of  defense.  NMFS 
new  modeling  approach  for  2002 
provided  insight  into  the  expected  level 
of  discards  that  are  associated  with  total 
amounts  of  catch.  Results  from  the 
modeling  jvere  drawn  upon  to  estimate 
landed  catch  OYs  for  overfished  species 
taken  incidentally  in  the  commercial 
fishery.  Landings  were  monitored  so 
that  inseason  action  could  be  taken  to 
reduce  fishing  effort  for  one  or  more  of 
the  target  species.  During  2002,  notable 
closures  and  restrictive  regulations  were 
implemented  to  prevent  overharvest  of 
overfished  species. 

The  third  line  of  defense  is  the 
revision  of  the  procedures  used  for 
evaluating  inseason  progress  of  the 
fishery  and  for  making  management 
adjustments  for  the  target  species,  and 
will  also  help  ensure  that  annual  OYs 
for  overfished  species  are  not  exceeded. 
In  previous  years,  when  inseason 
monitoring  had  revealed  that  landings 
of  a  target  species  or  complex  were 
progressing  at  a  rate  that  was  too  fast  or 
too  slow,  adjustments  were  made  to  the 
cumulative  landings  limits  based 
primarily  on  achieving  the  annual  OY 
for  the  target  species  with  little 
consideration  of  the  bycatch 
implications  of  changing  those  limits. 
For  2002  inseason  actions,  the  bycatch 
model  was  used  to  evaluate  the  bycatch 
consequences  of  any  deviations  from  the 
projected  target  fishery  landings,  and  of 
any  changes  in  target  species  limits 
during  the  remainder  of  the  year.  Target 
species  landings  limits  were  not 
adjusted  upwards  when  an  adjustment 
meant  that  an  associated  bycatch 
species  total  catch  OY  would  be 


exceeded,  even  if  the  annual  OY  for  the 
target  species  would  not  be  achieved. 

For  setting  its  2003  specifications  and 
management  measures,  the  Council 
again  relied  on  the  2002  bycatch 
analysis  described  earlier  in  this 
dociunent,  adjusted  as  described  below. 
However,  NNff.S  anticipates  revising  the 
co-occurrence  rates  in  the  bycatch 
analysis  in  early  2003,  based  on  the 
agency's  evaluation  of  how  those  rates 
compare  with  rates  recorded  in  the  first 
year  of  the  Federal  at-sea  observer 
program  (August  2001  through  August 
2002).  These  revised  co-occurrence  rates 
will  be  used  to  guide  decisions  on 
inseason  actions  in  2003,  just  as  the 
original  bycatch  analysis  guided  those 
decisions  in  2002. 

As  discussed  in  more  detail  following 
this  section,  the  Council  has  introduced 
new  closed  areas  for  2003,  intended  to 
prevent  vessels  from  fishing  in  waters 
where  overfished  species  commonly 
occur.  The  Council  and  its  advisory 
bodies  expected  that  introducing  new 
depth  based  management  measures 
would  require  adjusting  the  bycatch 
analysis  to  better  recognize  fishing 
patterns  in  the  areas  remaining  open  to 
fishing.  Additionally,  2003  depth- 
related  revisions  to  the  bycatch  analysis 
would  have  to  account  for  expected 
effort -shift  by  vessels  that  had 
historically  operated  in  the  formerly 
open  areas. 

To  account  for  varying  fishing 
patterns  by  depth,  the  Groundfish 
Management  Team  (GMT)  estimated  the 
percentage  of  effort  shift  from  closed 
areas  to  the  remaining  open  fishing 
areas,  then  estimated  the  percentage  of 
target  species  OYs  that  would  be  taken 
in  the  nearshore  and  offshore  open 
areas.  Some  deep  water  species,  such  as 
sablefish,  will  likely  only  be  taken 
offshore  of  the  closed  areas;  similarly, 
vessels  will  be  targeting  nearshore 
species  shoreward  of  the  closed  areas. 
c5ther  species,  such  as  Dover  sole,  are 
distributed  more  broadly  and  will  likely 
be  taken  in  both  the  nearshore  and 
offshore  open  areas.  Once  the  GMT  had 
set  formulas  to  account  for  effort  shift 
and  target  species  availability  in  open 
fishing  areas,  the  GMT  addressed 
expected  bycatch  rates  within  those 
open  areas. 

Using  the  bycatch  rates  approved  by 
the  Council  for  the  2002  groundfish 
fisheries,  the  GMT  analyzed  bycatch 
rates  for  the  same  combinations  of 
targeted  and  overfished  stocks  by  depth 
and  by  two-month  fishing  period  in 
trawl  logbooks.  Because  the  bycatch 
rates  fi-om  trawl  logbooks  for  the  total 
fishing  area  were  lower  than  those 
chosen  by  the  Council  for  2002 
management,  the  GMT  assumed  that 


depth-specific  bycatch  rates  shown  in 
the  trawl  logbooks  were  not  adequately 
conservative.  Thus,  the  GMT  adjusted 
depth-specific  trawl  logbook  bycatch 
rates  by  the  ratio  between  the  Council's 
2001/2002  selected  rates  for  all  areas 
and  the  logbook  rates  for  all  areas.  From 
these  adjustments,  the  GMT  set  new 
depth-  and  fishing  period-specific 
bycatch  rates  that  were  compatible  with 
the  more  conservative  all  areas  bycatch 
rates  the  Council  set  in  2002.  The  SSC 
evaluated  the  GMT's  methodology  for 
setting  depth  based  bycatch  rates  for 
2003  and  noted  that  the  methods  chosen 
were  reasonable,  yet  would  benefit  from 
the  expected  2003  analysis  of  the 
bycatch  model  against  data  gathered  in 
the  at-sea  observer  program. 

In  designing  trip  limits,  season 
closures,  and  other  management 
measures,  the  GMT  crafted  trip  limit 
scenarios  for  targeted  and  bycatch 
species  taken  in  the  open  areas  that 
were  calculated  to  keep  the  total  catch 
(landed  +  discard)  of  targeted  species 
and  overfished  species  below  their 
respective  OYs.  The  Coimcil's  ultimate 
trip  limit,  season,  and  area  closure 
recommendations  were  shaped  largely 
by  the  depth-adapted  2001/2002 
bycatch  and  discard  analysis  and  are 
proposed  in  section  IV  of  this  proposed 
rule. 

Depth-based  Management 

Since  1998,  groundfish  management 
measvu^es  have  been  shaped  by  the  need 
to  rebuild  overfished  groundfish  stocks. 
The  over  80  species  in  the  West  Coast 
groundfish  complex  mix  with  each 
other  to  varying  degrees  throughout  the 
year  and  in  different  portions  of  the 
water  colimin.  Some  species,  like 
Pacific  whiting,  are  strongly  aggregated, 
making  them  easier  to  target  with 
relatively  little  bycatch  of  other  species. 
Conversely,  other  species  like  canary 
rockfish  may  occur  in  species  specific 
clusters,  but  are  also  foimd  co-occurring 
with  a  wide  variety  of  other  groundfish 
species.  Over  the  past  several  years, 
groundfish  management  measures  have 
beeii  more  carefully  crafted  to  recognize 
the  tendencies  of  overfished  species  to 
co-occur  with  healthy  stocks  in  certain 
times  and  areas. 

With  the  2002  specifications  and 
management  measures,  the  Council 
introduced  a  new  bycatch  analysis 
model,  discussed  earlier,  that  allowed 
managers  to  set  trip  limits  so  that  more 
abundant  stocks  were  more  strongly 
targeted  in  times  when  they  were  less 
likely  to  co-occur  with  overfished 
stocks.  The  2002  management  measures 
primarily  varied  by  time  (two-month 
period)  and  by  north-south  management 
area  (north  of  Cape  Mendocino,  between 
Cape  Mendocino  and  Point  Conception, 
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south  of  Point  Conception,  etc.)  For 
2003,  the  Council  has  recommended 
using  a  new  management  tool:  depth- 
based  closures  intended  to  prevent 
vessels  from  fishing  in  depths  where 
overfished  species  commonly  occvu 
while  still  allowing  some  fishing  for 
more  abundant  stocks  in  the  open  areas. 

Depth-based  memagement  closiu-es  for 
the  continental  shelf  were  first 
introduced  on  September  13,  2002  (67 
FR  57973),  with  an  emergency  rule  that 
closed  trawling  in  the  months  of 
September-December  2002  in  waters 
north  of  40°10'  N.  lat.  (approximately  at 
Cape  Mendocino)  at  depths  where 
darkblotched  rockfish  commonly 
occurs.  At  its  Jime  2002  meeting,  the 
Council  had  foimd  that  the 
darkblotched  rockfish  estimated  total 
catch  was  expected  to  exceed  the  OY 
before  the  end  of  2002.  In  order  to 
protect  darkblotched  rockfish  from 
overharvest  while  still  allowing 
fisheries  access  to  underharvested 
healthy  stocks,  the  Council  asked  NMFS 
to  implement  an  emergency  rule  that 
would  allow  trawl  gear  only  shoreward 
of  100  ftn  (184  m)  and  offshore  of  250 
fm  (461  m).  NMFS  reviewed  and 
implemented  the  Council's  request, 
revising  the  restrictions  to  allow  fishing 
shoreward  of  100  fm  (184  m)  only  in 
October-December  and  offshore  of  250 
fm  (461  mt)  in  September-December,  to 
prevent  overharvest  of  canary  rockfish 
and  darkblotched  rockfish  in 
September. 

The  September-December  2002 
closiue  was  intended  to  specifically 
protect  darkblotched  rockfish,  which  are 
commonly  caught  by  trawl  gear  in 
waters  of  70-250  fm  (128-457  m)  depth. 
In  designing  2003  management 
measures,  the  Coimcil  considered  depth 
closiues  that  would  provide  protection 
for  several  overfished  species.  Different 
closed  are^s  are  provided  for  different 
gear  types,  as  not  all  gear  types 
encounter  each  overfished  species  at  the 
same  rate  or  in  similar  areas.  POP,  for 
example,  is  almost  exclusively  caught  in 
trawl  fisheries,  whereas  yelloweye 
rockfish  tends  to  be  caught  by  hook-and- 
line  gear. 

For  the  limited  entry  bottom  trawl 
fisheries  north  of  40°10'  N.  lat.,  canary 
rockfish  tends  to  be  available  in  20-200 
fm  (37-366  m)  depths,  with  higher 
catches  in  more  shallow  areas  during 
the  summer.  As  mentioned  earlier, 
darkblotched  rockfish  tends  to  be  found 
in  70-250  fin  (128-^57  m).  To  provide 
protection  for  all  of  these  stocks  in  2003, 
the  Coimcil  recommended  a  closed  area 
for  bottom  trawl  fisheries  north  of 
40''10'  N.  lat.  of  100-250  fin  (184-^61 
m)  depths,  with  the  inshore  closed  area 
boundary  line  moving  to  75  ftn  (137  m) 


for  the  months  of  July-August.  This 
closvue  is  expected  to  protect  canary 
and  darkblotched  rockfish  in  areas 
where  they  have  historically  beeq  iaken 
by  trawl  fisheries.  In  the  months  of 
January-February  and  November- 
December,  the  offshore  closed  area 
boundary  would  be  revised  to  allow 
some  bottom  trawling  in  areas  where 
petrale  sole  tends  to  aggregate.  (See 
paragraph  IV  A.  (19)  for  exact 
coordinates.)  This  closed  area  is  also 
expected  to  protect  other  northern 
continental  shelf  and  slope  overfished 
species,  such  as  lingcod,  widow 
rockfish,  POP,  and  yelloweye  rockfish. 
Large  footrope  bottom  trawling  would 
be  prohibited  shoreward  of  the  closed    - 
areas.  Midwater  trawling,  as  defined  at 
50  CFR  660.322(b)(6)  would  be 
permitted  within  the  closed  area  for 
Pacific  whiting,  yellowtail  and  widow 
rockfish  because  these  fishing  strategies 
have  historically  encountered  only 
small  amounts  of  overfished  species  as 
bycatch.  Trawling  with  open  access 
exempted  gear  for  species  other  than 
groimdfish  (spot  prawn  off  Oregon  and 
pink  shrimp  north  of  40°10'  N.  lat) 
would  be  permitted  within  the  closed 
area.  However,  the  States  require 
groundfish  excluder  devices  to  be  used 
in  the  pink  shrimp  fishery. 

In  the  limited  entry  bottom  trawl  and 
open  access  exempted  trawl  fisheries 
south  of  40°10'  N.  lat.,  bocaccio  tend  to 
be  found  in  45-160  fm  (82-293  m) 
depths  and  the  greatest  number  of 
bocaccio  tend  to  be  taken  between 
40°10'  N.  lat.  and  34°27'  N.  lat.  (Point 
Conception.)  Although  darkblotched 
rockfish  are  considered  a  northern 
species,  they  are  also  found  between 
40°10'  N.  lat.  and  38°  N.  lat.  To  protect 
these  overfished  species,  the  Council 
recommended  closing  bottom  trawling 
between  40°10'  N.  lat.  and  38°  N.  lat.  in 
60-250  fin  (110-457  m)  depths,  except 
that  the  inshore  closed  area  boundary 
would  be  at  50  fm  (91  m)  in  January- 
February.  Between  38°  N.  lat.  and  34°27' 
N.  lat.,  bottom  trawling  would  be  closed 
in  60-150  fm  (lia-274  m)  depths, 
except  that  the  inshore  closed  area 
boundary  would  be  at  50  fm  (91  m)  in 
January-February.  South  of  34°27'  N. 
lat.,  bottom  trawling  would  be  permitted 
cdong  the  mainland  coast  (not  off 
California  islands)  inside  of  100  fm  (183 
m).  Around  the  California  islands, 
bottom  trawling  would  be  prohibited 
shoreward  of  150  fm  (274  m).  Midwater 
trawling,  as  defined  at  50  CFR 
660.322(b)(6),  would  be  permitted 
within  the  closed  areas  only  for  widow 
rockfish  and  whiting.  For  all  areas,  large 
footrope  bottom  trawling  would  be 
prohibited  shoreward  of  the  closed 


areas.  Small  footrope  trawls  are  less  able 
to  fish  in  the  rocky  habitat  preferred  by 
many  of  the  overfished  rockfish  species. 
In  addition  to  these  depth  closures,  the 
CCAs  will  remain  closed  to  fishing 
offshore  of  20  fm  (37  m). 

North  of  Cape  Mendocino,  CA, 
limited  entry  fixed  gear  and  open  access 
hook-and-line  fisheries  have  a  greater 
effect  on  yelloweye  rockfish  and  a  lesser 
effect  on  darkblotched  rockfish  than 
trawl  gear  fisheries.  Thus,  depth 
restrictions  for  these  fisheries  were 
designed  to  prevent  hook-and-line  gear 
from  operating  in  depths  where 
yelloweye  rockfish  are  commonly 
found,  100  fm  (183  m)  and  shallower. 
The  Council  has  recommended  closing 
limited  entry  and  open  access  hook-and- 
line  fishing  shoreward  of  the  100  fin  ■ 
(183  m)  contour  off  the  Washington 
coast,  and  between  27  fm  (49  m)  and 
100  fm  (183  m)  off' the  Oregon  coast  and 
off  California  north  of  40°10'  N.  lat.  The 
27-fin  (49-m)  contour  occurs  entirely  in 
State  waters  off  the  State  of  Washington 
and  commercial  fishing  for  groundfish 
is  prohibited  in  State  waters  off 
Washington,  making  an  inshore  closed 
area  boundary  moot  for  that  State. 
Fishing  is  permitted  shoreward  of  the  27 
fm  (49  m)  boundary  off  Oregon  and 
northern  California  because  this  area 
tends  to  be  inshore  of  the  areas  where 
overfished  species  occur. 

South  of  40°  10'  N.  lat,  limited  entry 
fixed  gear  and  open  access  fisheries  will 
be  primarily  constrained  by 
management  measures  to  protect 
boca(!cio.  Fishing  will  be  prohibited 
between  the-20-fin  (37-m)  and  150-fm 
(274-m)  depth  contoius  throughout  the 
year.  The  Council  recommended  an 
exception  to  this  prohibition  for 
commercial  vessels  using  hook-and-line 
gear  with  no  more  than  1 2  hooks  per 
line  and  up  to  1  lb  (.45  kg)  weight  per 
line,  using  hooks  no  larger  than 
"Number  2"  hooks,  which  measure  11 
mm  (0.44  inches)  point  to  shank.  This 
type  of  gear  is  used  by  vessels  fishing  ' 
for  Pacific  sanddabs,  an  abundant 
species  that  does  not  usually  co-occur 
with  overfished  species.  Hook-and-line 
vessels  will  also  be  permitted  to  fish  in 
waters  of  20-60  fm  (37-110  m)  depths 
during  July  and  August.  In  addition  to 
these  depth  closures,  the  CCAs  will 
remain  closed  to  fishing  offshore  of  20 
frn  (37  m). 

Auticipating  inseason  adjustments  to 
depth-based  management  measures, 
designed  to  protect  overfished  species 
while  allowing  the  harvest  of  healthy 
groundfish  stocks,  the  states  of  Oregon 
and  California  supplied  coordinates  for 
two  additional  depth  contours.  A  50-fm 
(91-m)  depth  contour  off  the  state  of 
Oregon  and/or  a  150-fm  (270-m)  depth 


956 


Federal  Register /Vol.  68.  No.  4 /Tuesday,  January  7,  2003  /  Proposed  Rules 


contour  between  46°  16'  N.  lat.  and 
38°N.  lat.  may  be  implemented  at  any 
time  during  2003  through  an  inseason 
action. 

Recreational  fisheries  off  Washington, 
Oregon,  and  California  north  of  40°10' 
N.  lat.  will  be  subject  to  fewer  depth 
restrictions  than  the  commercial 
fisheries,  primarily  because  most 
recreational  vessels  tend  to  operate  in 
the  nearshore  area  inside  State  waters. 
Off  Washington,  recreational  fishing  for 
groundfish  and  hcilibut  will  be 
prohibUed  inside  the  YRCA,  a  C-shaped 
closed  area  off  the  northern  Washington 
coast.  Coordinates  for  the  YRCA  will  be 
defined  at  50  CFR  660.304(d).  Off 
Oregon  and  California  north  of  40°10'  N. 
lat.,  recreational  fishing  for  groundfish 
will  be  closed  outside  of  27  fm  (49  m) 
if  either  the  yelloweye  or  canary 
rockfish  recreational  fisheries  set  asides 
are  projected  to  be  achieved. 

As  in  past  years,  recreational  fisheries 
off  California  south  of  40°10'  N.  lat.,  vdll 
be  constrained  by  depth  in  order  to 
reduce  catch  of  bocaccio  and  other 
overfished  rockfish  species. 
Recreational  fishing  for  groundfish  will 
be  prohibited  entirely  in  waters  offshore 
of  the  20  fm  (37  m)  depth  contour.  The 
CCAs  will  also  remain  closed  to  fishing 
offshore  of  20  fm  (37  m).  Coordinates 
defining  the  CCAs  have  changed 
modestly  to  ensure  that  the  CCAs 
comply  with  depth-based  closures  for 
waters  off  southern  California.  CCA 
coordinates  will  be  defined  at  50  CFR 
660.304(c). 

Many  of  the  closed  areas  and 
boundary  lines  are  generally  described 
using  a  fathom  contour  line.  All  of  these 
lines,  except  the  20  fm  (37  m)  contour 
off  California  south  of  40°10'  N.  lat.  and 
the  3-nautical  mile  State  management 
line  off  California,  are  specifically 
defined  in  the  regulations  at  IV.A.  (19), 
using  latitude/longitude  waypoints. 
These  waypoint  coordinates  provide 
straight-line  boundaries  that 
approximate  the  depth-contours  to 
provide  clarity  to  the  closed  area 
boundaries  for  enforcement  purposes. 
To  ensure  that  consistent  nomenclature 
is  used  coastwide,  an  area  closed  to 
fishing  for  groundfish  will  be  referred  to 
as  a  "Groundfish  Conservation  Area"  in 
general,  regardless  of  whether  the 
boundaries  of  that  area  change  during 
the  year.  The  YRCA  and  the  CCA  are 
defined  by  coordinates  that  are  fixed 
throughout  the  year.  The  larger,  gear  or 
sector-specific  closed  areas  described  by 
depth  contour  boundaries  for  the  2003 
fishing  year  will  be  referred  to  as 
"Rockfish  Conservation  Areas,"  or 
RCAs.  For  example,  there  will  be  both 
a  trawl  RCA  and  a  non-trawl  RCA  north 
of  40°10'  N.  lat.  Boundaries  for  the  RCAs 


will  be  referred  to  as  either  the  "inshore 
boundary,"  meaning  the  RCA  boundary 
or  borderline  that  is  closest  to  shore,  or 
the  "offshore  boundary,"  meaning  the 
RCA  boundary  or  borderline  that  is 
farthest  offshore. 

At  its  September  meeting,  the  Council 
adopted  the  State  of  California's 
recommendation  to  create  a  California 
Rockfish  Conservation  Area  (CRCA)  in 
waters  south  of  40°10'  N.  lat.  To  ensure 
consistent  coastwide  nomenclature,  this 
area  will  be  referred  to  as  an  RCA  in 
Federal  regulations.  NMFS  anticipates 
that  the  Council  and  the  State  of 
California  may  continue  to  refer  to  the 
CRCA  in  management  discussions.  This 
RCA  south  of  40°10'  N.  lat.  will  be  an 
area  of  restricted  or  no  fishing  intended 
to  protect  overfished  rockfish  species. 
This  restricted  area  is  proposed  as  ocean 
waters  of  20-250  fm  (37-457  m)  depth 
between  40°10'  N.  lat.  and  38°  N.  lat  and 
waters  of  20-150  fm  (37-274  m)  depth 
between  38°  N.  lat.  and  the  U.S.  border 
with  Mexico.  The  restrictions  for  that 
area  that  apply  to  the  groundfish 
fisheries  and  the  exceptions  to  those 
restrictions  are  described  earlier  in  the 
section  on  depth  based  management. 
Any  vessel  allowed  to  fish  within  the 
CRCA  based  on  an  exception  to  a  fishing 
restriction  would  be  required  to 
accommodate  a  State  or  Federal 
observer,  if  requested.  In  creating  this 
RCA,  the  Council  and  the  State  of 
California  wished  to  ensm-e  that  they 
had  accounted  for  all  fisheries  that 
operate  in  waters  where  overfished 
rockfish  species  occur,  whether  State  or 
federally  managed.  Several  of  the 
restrictions  within  the  RCA  affect  only 
State-managed  species  and  will  be 
implemented  through  State  regulations. 
Other  restrictions  affect  federally- 
managed  species  other  than  groundfish, 
such  as  salmon,  and  will  be 
implemented  through  Federal  salmon 
regulations. 
Vessel  Monitoring  System  (VMS) 
Routine  monitoring  of  the  fishing  fleet 
is  used  to  ensure  that  vessel  operators 
comply  with  fisheries  regulations. 
Traditional  monitoring  techniques 
include  the  monitoring  of  fisheries  from 
air  and  surface  craft,  observer  programs 
and  analysis  of  catch  records  and  vessel 
logbooks.  The  efficiency  of  these 
surveillance  techniques  can  be 
dramatically  enhanced  by  the  addition 
of  a  VMS.  VMS  is  a  tool  that  is 
commonly  used  to  monitor  vessel 
activity  in  relationship  to  geographically 
defined  management  areas  where 
fishing  activity  is  restricted.  VMS 
treuismitters  installed  aboard  each  vessel 
automatically  determine  the  vessel's 
location  and  transmit  that  position  to  a 
processing  center  via  a  communication 


satellite.where  the  information  is 
validated  and  analyzed  before  being 
disseminated  for  fisheries  management, 
surveillance  and  enforcement  purposes. 
Transmitters  are  designed  to  be  tamper 
resistant  and  automatic. 

Time  area  closures  have  long  been 
used  to  restrict  fishing  activity  in  the 
Pacific  Coast  groundfish  fishery  in  order 
to  keep  harvests  within  sector 
allocations  and  at  sustainable  levels  or 
to  prohibit  the  catch  of  certain  species. 
Until  September  2002,  geographically 
defined  areas  tended  to  be  in  the 
nearshore  area  or  defined  by  simple 
latitude  lines.  On  September  13,  2002, 
NMFS  published  an  emergency  rule  that 
established  a  Darkblotched  Rockfish 
Conservation  Area  for  the  Pacific  Coast 
groundfish  fishery  (67  FR  57973),  a  large 
irregularly  shaped  geographical  area 
defined  by  a  series  of  latitudinal  and 
longitudinal  coordinates  that  extends  far 
offshore  with  much  activity  being 
beyond  the  range  of  State  enforcement 
capabilities.  Coastwide,  depth-based 
areas  defined  for  2003  are  similarly 
defined.  Traditional  enforcement  of 
time  areas  closures  is  most  effective 
when  the  geographical  areas  are 
nearshore,  small,  and  defined  by  simple 
line.  Therefore,  management  and 
enforcement  of  the  large  irregularly 
shaped  cueas  proposed  for  the  Pacific 
Coast  groxmdfish  fishery  would  be 
greatly  enhanced  if  a  VMS  program 
were  established.  The  Council 
recommended  that  NMFS  move  forward 
in  developing  a  VMS  program  with  the 
intention  of  having  a  system  in  place  by 
mid-year  2003. 

For  October-December  2002, 
Washington  and  Oregon  were  able  to 
monitor  mid-water  fisheries  for 
yellowtail  and  widow  rockfish  in  the 
DBCA  through  a  vessel  declaration 
process.  The  declaration  process 
required  vessels  intending  to  fish  within 
the  closed  area  with  mid-water  gear  to 
declare  their  intentions  to  the  States. 
The  States^were  able  to  fund  this 
process  because  each  vessel  was  limited 
to  two  trips  per  2-month  period,  which 
also  limited  the  number  of  declarations 
the  States  would  have  to  track.  In  2003, 
the  States  will  not  be  able  to  monitor 
fisheries  occurring  within  the  closed 
areas  with  a  declaration  process  because 
they  are  unable  to  fund  such  a  process. 
Federal  regulations  proposing 
implementation  of  a  VMS  system  will 
address  the  possible  need  for  a  Federal 
declaration  system  in  conjunction  with 
VMS  coverage. 

U.  Commercial  and  Recreational 
Fisheries 

Since  1994,  the  non- tribal  commercial 
groundfish  fishery  has  been  divided  into 


Federal  Register / Vol.  68,  No.  4 /Tuesday,  January  7,  2003 / Proposed  Rules 


957 


limited  entry  and  open  access  sectors, 
each  with  its  own  set  of  allocations  and 
management  measures.  Species  or 
species  group  allocations  between  the 
two  sectors  are  based  on  the  relative 
amounts  of  a  species  or  species  group 
taken  by  each  component  of  the  fishery 
during  the  1984-1988  limited  entry  - 
permit  qualification  period  (50  CFR 
660.332).  The  FMP  allows  suspension  of 
this  allocation  formula  for  overfished 
species  when  changes  to  the  traditional 
allocation  formula  are  needed  to  better 
protect  overfished  species  (FMP,  section 
5.3.2). 

Historically,  groundfish  species  and/ 
or  species  groups  have  not  been 
allocated  between  the  commercial  and 
recreational  fisheries.  Fishery  managers 
instead  estimated  the  amount  that 
would  be  taken  in  the  recreational 
fisheries  and  set  that  amount  aside 
before  determining  the  allowable 
harvest  for  the  non-tribal  commercial 
sectors.  For  2003,  the  Council  has 
recommended  adopting  nearshore 
groundfish  allocations  between  the 
recreational  and  commercial  fisheries. 
These  allocations  were  proposed  by  the 
States  of  Oregon  and  California  for 
waters  off  their  coasts  north  and  south 
of  40°10'  N.  lat.  and  are  intended  to 
maintain  the  ratio  between  recreational 
and  commercial  landings  2000.  Most  of 
the  fish  subject  to  the  allocation  will  be 
taken  in  State  waters,  but  State-Federal 
management  of  these  nearshore  species 
is  coordinated  through  the  Council. 
Commercial  groundfish  fishing  is 
prohibited  in  Washington  State  waters. 

Groundfish  species  or  species  group 
allocations  and  set  asides  for  the  tribal 
and  non-tribal  sectors,  and  between  the 
different  non-tribal  commercial  and 
recreational  sectors,  are  detailed  in 
Tables  la  and  lb.  All  OYs,  allocations 
and  set  asides  are  expressed  in  terms  of 
total  catch.  The  limited  entry/open 
access  allocations  for  bocaccio,  canary, 
darkblotched,  yelloweye  rockfish,  and 
the  nearshore  rockfish  species  group 
would  be  suspended  to  allow  the 
Coimcil  to  better  develop  management 
measures  that  provide  harvest 
opportunity  for  more  abimdant  stocks 
while  protecting  overfished  stocks. 
Estimates  of  trip-limit  induced  discards 
are  taken  "off  the  top"  and  in 
accordance  with  the  bycatch  and 
discard  analysis  described  earlier  in  this 
notice  before  setting  the  non-tribal 
sector  allocations,  except  for  estimates 
of  sablefish  discards  as  explained  in  the 
footnotes  to  Table  la.  Landed  catch 
equivalents  cire  the  harvest  goals  used 
when  adjusting  trip  limits  and  other 
management  measiues  during  the 
season.  Estimated  bycatch  of  yellowtail, 
widow,  canary,  and  darkblotched 


rockfish  in  the  offshore  whiting  fishery 
is  also  deducted  from  the  limited  entry 
allocations  before  determining  the 
landed  catch  equivalents  for  the  target 
fisheries  for  widow  and  yellowtail 
rockfish. 

Open  Access  Allocations 

The  open  access  fishery  is  composed 
of  vessels  that  operate  under  the  OYs, 
quotas,  and  other  management  measures 
governing  the  open  access  fishery,  using 
(1)  exempt  gear  or  (2)  longline  or  pot 
(trap)  gear  fished  from  vessels  that  do 
not  have  limited  sntry  permits  endorsed 
for  that  gear.  Exempt  gear  includes  all 
types  of  legal  groundfish  fishing  gear 
except  groundfish  trawl,  longline,  emd 
pots.  (Exempt  gear  includes  trawls  used 
to  harvest  pink  shrimp,  spot  or 
ridgeback  prawns  (shrimp  trawls)  and 
halibut  or  sea  cucumbers  south  of  Pt. 
Arena,  CA  (38°57'30''  N.  lat.) 

Open  access  allocations  are  derived 
by  applying  the  open  access  allocation 
percentages  to  the  commercial  OY.  The 
commercial  OY  is  the  total  catch  OY 
after  subtracting  any  tribal  allocations 
and  set-asides  for  recreational  fisheries 
or  compensation  fishing  for  conducting 
resource  surveys.  For  those  species  in  . 
which  the  open  access  share  would 
have  been  less  than  1  percent,  no  open 
access  allocation  is  specified  unless 
significant  open  access  effort  is 
expected. 

Limited  Entry  Allocations 

The  limited  entry  fishery  is  the 
fishery  composed  of  vessels  using 
limited  entry  gear  fished  pursuant  to  the 
OYs,  quotas,  and  other  management 
measures  governing  the  limited  entry 
fishery.  Limited  entry  gear  includes 
longline,  pot,  or  groundfish  trawl  gear 
used  under  the  authority  of  a  valid 
limited  entry  permit  issued  under  the 
FMP,  affixed  with  an  endorsement  for 
that  gear.  Groimdfish  trawl  gear 
excludes  shrimp  trawls  used  to  harvest 
pink  shrimp,  spot  or  ridgeback  prawns, 
and  other  trawls  used  to  fish  for 
California  halibut  or  sea  cucumbers 
south  of  Pt.  Arena,  CA.  A  sablefish 
endorsement  is  also  required  for  a  vessel 
to  operate  in  the  limited  entry  primary 
fixed  gear  season  for  sablefish. 

The  limited  entry  allocation  (in  total 
catch)  is  the  OY  reduced  by  (1)  set- 
asides,  if  any,  for  treaty  tribal  fisheries, 
recreational  fisheries,  or  compensation 
fishing  for  participation  in  resource 
surveys  (which  results  in  ther 
commercial  OY  or  quota);  and  (2)  the 
open  access  allocation.  (Allocations  for 
Washington  coastal  tribal  fisheries  are 
discussed  in  Section  V.  and,  for  Pacific 
whiting,  at  paragraph  IV.B.(3).) 


Following  these  procedures,  the 
Regional  Administrator  calculated  the 
amounts  of  allocations  that  are 
presented  in  Table  la  of  this  document. 
Unless  otherwise  specified,  the  limited 
entry  and  open  access  allocations  would 
be  treated  as  OYs  or  harvest  guidelines 
in  2003.  There  may  be  slight 
discrepancies  fitim  the  Council's 
reconamendations  due  to  rounding. 

m.  2003  Management  Measures 

Before  2000,  the  major  goals  of 
groundfish  management  were  to  prevent 
overfishing  while  achieving  the  OYs 
and  to  provide  year-round  fisheries  for 
the  major  species  or  species  groups. 
Over  time,  however,  it  became  apparent 
that  a  niunber  of  species  could  not 
continue  to  be  harvested  year-round  at 
a  constant  harvest  rate.  New  legislative 
mandates  imder  the  Magnuson-Stevens 
Act  (as  amended  by  the  Sustainable 
Fisheries  Act  in  1996)  gave  highest 
priority  to  preventing  overfishing  and 
rebuilding  overfished  stocks  to  their 
MSY  levels.  The  National  Standard 
Guidelines  at  50  CFR  600.310 
interpreted  this  as  "weak  stock 
management,"  which  means  that 
harvest  of  more  abundant  stocks  may 
need  to  be  ciulailed  to  prevent 
overfishing  or  to  rebuild  overfished 
stocks. 

Nine  FMP  species  were  declared 
overfished  as  of  March  2002  (lingcod, 
bocaccio,  POP,  canary  rockfish,  cowcod. 
widow  rockfish,  darkblotched  rockfish, 
yelloweye  rockfish  and  Pacific  whiting). 
Of  the  management  measures  intended 
to  protect  these  species,  measures  for 
canary  and  darkblotched  rockfish 
protection  in  the  north  and  bocaccio 
protection  in  the  south  are  the  most 
constraining,  because  both  species  are 
broadly  distributed  on  the  continental 
shelf.  Canary  rockfish  management  is 
constraining  because  canary  rockfish  are 
caught  directly  or  incidentally  in  most 
West  Coast  fisheries  (groundfish  and 
non-groundfish.)  In  order  to  rebuild 
these  overfished  species  while  allowing 
harvest  of  more  abundant  stocks,  the 
Coimcil  chose  management  measiu-es 
that  prohibit  bottom  trawling  over  large 
portions  of  the  continental  shelf,  where 
lingcod,  bocaccio,  canary  rockfish, 
cowcod,  widow  rockfish,  yelloweye 
rockfish,  and,  to  a  lesser  extent,  POP 
and  darkblotched  rockfish  occur.  As 
discussed  earlier  in  this  notice,  the 
depth  based  management  measures 
introduced  for  2003  are  gear-specific 
and  have  been  crafted  to  maximize 
fishing  opportunity  for  more  abundant 
stocks  in  times  when  and  areas  where 
bycatch  and  discard  of  overfished  and 
depleted  stocks  is  estimated  to  be 
lowest. 
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Management  measures  for  the  limited 
entry  fishery  are  found  in  section  IV. 
Most  cumulative  trip  limits,  size  limits, 
and  seasons  for  the  limited  entry  fishery 
are  set  out  in  Tables  3  and  4  of  section 
IV.  However,  the  limited  entry  nontrawl 
sablefish  fishery,  the  midwater  trawl 
fishery  for  Pacific  whiting,  and  the 
hook-and-line  fishery  for  black  rockfish 
off  Washington  are  managed  separately 
from  the  majority  of  the  groundfish 
species  and  are  not  fully  addressed  in 
the  tables.  The  management  structure 
for  these  fisheries  has  not  changed  since 
2002,  except  for  the  level  of  trip  limits 
for  sablefish  and  Pacific  whiting,  and  is 
described  in  paragraphs  IV.B.(2)-(4)  of 
section  IV.  Other  provisions  for  the  2002 
fisheries  not  explicitly  addressed  above 
would  remain  in  effect  for  2003  and  are 
repeated  in  section  V.  of  this  document. 

After  hearing  proposals  and  advice 
from  its  advisory  entities  and  public 
testimony  at  its  September  2002 
meeting,  the  Council  recommended  the 
following  actions  for  management  in 
2003. 

Limited  Entry  Trawl 

For  the  limited  entry  trawl  fishery,  the 
Council  recommended  a  suite  of  gear 
restrictions,  area  closures  and 
cumulative  trip  limits  designed  to  allow 
fishing  with  gear  in  times  and  areas 
where  incidental  catch  of  overfished  or 
depleted  species  will  be  minimized.  In 
2002,  limits  for  some  species  groups 
were  more  varied  than  those  proposed 
for  2003  because  the  2002  limits  were 
set  to  encourage  (higher  limits)  or 
discourage  (lower  limits)  fishing  in 
different  depths.  Because  the  Council 
has  recommended  depth  based  closures 
for  2003,  trip  limits  for  those  species 
taken  in  areas  that  remain  open  vary 
less  than  in  2002.  Many  of  the  more 
abundant  groundfish  stocks,  such  as  the 
suite  of  flatfish  species,  are  harvested 
almost  exclusively  with  trawl  gear, 
rather  than  with  hook-and-line  gear. 
Similarly  to  closed  areas  designed  to 
protect  overfished  species  taken  with 
trawl  gear,  the  limited  entry  trawl  trip 
limit  regime  for  more  abundant  stocks  is 
gear-specific. 

Flatfish  fisheries  are  managed  with 
more  restrictive  trip  limits  and  an 
expanded  closed  area  during  the 
summer  months,  when  participation  is 
greater  and  trawl  tows  for  flatfish  are 
more  likely  to  encounter  overfished 
species.  Dover  sole,  sablefish, 
thomyhead  (DTS)  complex  limits  vary 
only  slightly  throughout  the  year 
because  fishing  for  these  species  is 
expected  to  largely  take  place  on  the 
continental  slope,  beyond  the  offshore 
boundary  of  the  trawl  RCAs.  North  of 
40°10'  N.  lat.,  the  trawl  RCA  is  primarily 


intended  to  protect  canary  and 
darkblotched  rockfish;  south  of  40°10' 
N.  lat.,  the  trawl  RCA  is  primarily 
intended  to  protect  bocaccio. 

As  in  2002,  trawl-caught  lingcod 
retention  would  be  permitted 
throughout  the  year,  with  higher  limits 
in  the  summer  months.  Lingcod  caught 
incidentally  during  winter  trawl 
fisheries  would  otherwise  be  discarded 
and  thereby  increase  the  overall  lingcod 
discard  level  in  the  trawl  fisheries.  The 
lingcod  landings  limits  of  800  lb  (363 
kg)  per  2-month  period  in  the  winter 
months  and  1,000  lb  (454  kg)  per  2- 
month  period  in  the  simimer  months  are 
not  high  enough  to  give  trawlers  an 
incentive  to  target  lingcod.  Total  lingcod 
catch  is  expected  to  be  well  under  the 
lingcod  OY  due  to  fishery  restrictions 
intended  to  protect  other  overfished 
species. 

For  2003,  the  Coimcil  recommended 
continuing  the  use  of  differential  trip 
limits  for  limited  entry  trawlers 
operating  with  different  trawl  gear 
configurations:  bottom  trawl  with 
footropes  greater  than  8  inches  (20.5  cm) 
in  diameter  (large  footrope);  bottom 
trawl  with  footropes  smaller  than  8 
inches  (20.5  cm)  in  diameter  (small 
footrope);  and  midwater  or  pelagic 
trawl.  Trawling  with  footropes  that  have 
roller  gear  or  other  large  gear  designed 
to  bounce  over  tough  rock  piles  tends  to 
allow  those  vessels  greater  access  to 
rocky  areas  where  several  of  the 
overfished  species  congregate. 
Therefore,  landings  of  shelf  rockfish  are 
prohibited  if  large  footrope  trawls  (such 
as  roller  gear)  are  used  (or  are  on  board 
the  vessel);  small  amounts  of  shelf 
rockfish  bycatch  may  be  landed  if  small 
footrope  trawls  are  used;  and,  targeting 
more  abundant  shelf  rockfish  stocks  is 
encouraged  only  if  midwater  trawls  are 
used.  Midwater  trawl  gear  generally  has 
very  low  bycatch  of  overfished  species 
because  most  of  those  species  aggregate 
on  or  near  the  ocean  bottom,  where  mid- 
water  trawl  gear  does  not  operate.  To 
further  ensure  that  large  footrope  trawl 
gear  is  not  used  in  nearshore  and 
continental  shelf  areas,  bottom  trawling 
with  large  footrope  gear  is  prohibited 
shoreward  of  the  RCAs.  Within  the 
RCAs,  bottom  trawling  will  be 
prohibited  for  all  groundfish  and  mid- 
water  trawling  will  be  permitted  only 
for  Pacific  whiting,  widow  rockfish  and 
yellowtail  rockfish  north  of  40°10'  N. 
lat.  and  only  for  whiting  and  widow 
rockfish  south  of  40°10'  N.  lat.  If  a  vessel 
fishes  in  an  RCA,  it  may  not  participate 
in  any  fishing  on  that  same  trip  that  is 
inconsistent  with  the  restrictions  that 
apply  within  the  RCA.  For  example,  if 
a  vessel  participates  in  the  shrimp 
fishery  within  the  RCA,  the  vessel 


cannot  on  the  same  trip  participate  in 
the  DTS  fishery  outside  the  RCA. 
Additionally,  only  one  trawl  gear  type 
will  be  permitted  on  board  per  fishing 
trip.  Cowcod  prohibitions  and  CCAs 
apply  to  limited  entry  trawl  vessels, 
although  there  are  few  limited  entry 
trawl  vessels  operating  south  of  Point 
Conception  in  CCA  waters. 

Large  footrope  trawls  may  still  be 
used  for  deepwater  fisheries  where 
fewer  overfished  species  are 
encountered.  These  fisheries  primarily 
take  Dover  and  rex  soles,  thomyheads, 
sablefish,  and  deepwater  rockfish. 
Higher  limits  of  yellowtail  and  widow 
rockfish  are  available  when  those 
species  are  taken  with  midwater  trawl 
gear  during  the  primary  whiting  season. 
Yellowtail  rockfish  taken  with  small 
footrope  gear  is  restricted  to  1 ,000  lb 
(454  kg)  per  month  unless  it  is  taken 
with  flatfish,  or  taken  during  November- 
December.  These  combined  yellowtail 
rockfish  management  measures  are 
intended  to  allow  yellowtail  rockfish 
retention  in  fisheries,  times  and  areas 
where  incidental  harvest  of  overfished 
species  is  lower. 

Limited  Entry  Fixed  Gear 

Similar  to  the  limited  entry  trawl 
fisheries,  trip  limit  opportunities  and 
area  closures  in  the  limited  entry  fixed 
gear  fisheries  are  arranged  to  minimize 
opportunities  for  intercepting 
overfished  species.  As  discussed  earlier, 
limited  entry  fixed  gear  fisheries  will  be 
closed  in  times  when  and  areas  where 
they  are  expected  to  intercept 
overfished  species. 

North  of  40°10'  N.  lat.,  management 
measures  to  protect  yelloweye  rockfish 
constrain  the  limited  entry  fixed  gear 
fishery  by  prohibiting  those  vessels  from 
operating  in  an  RCA  of  27-100  fm  (49- 
183  m)  depths.  Washington  State  waters 
(shore  to  3  nm)  are  closed  to  commercial 
groundfish  fishing  and  the  27  fm  (49  m) 
contovu-  is  entirely  within  State  waters, 
which  means  that  limited  entry  fixed 
gear  vessels  operating  off  Washington 
will  not  have  nearshore  fishing 
opportunities.  South  of  the  Washington/ 
Oregon  border  at  46°16'  N.  lat.  and  north 
of  40°10'  N.  lat.,  the  primary  limited 
entry  fixed  gear  fishing  opportunity 
shoreward  of  the  RCA  will  be  for 
nearshore  rockfish.  Similar  to  2002, 
fisheries  for  minor  nearshore  rockfish 
north  of  40°  10'  N.  lat.  are  managed  with 
sublimits  for  species  other  than  black 
and  blue  rockfish,  to  encourage  targeting 
on  these  more  abundant  nearshore 
rockfish  species. 

South  of  40°  10'  N.  lat.,  the  limited 
entry  fixed  gear  RCA  is  in  20-150  fm 
(37-274  m)  depths  to  protect  bocaccio 
and  other  overfished  rockfish.  In  2001 


and  2002,  this  fishery  and  the  open 
access  hook-and-line  fishery  had  season 
structures  tied  to  that  of  the  recreational 
fishery  south  of  40°10'  N.  lat.  This 
season  structure  hnk  was  intended  to 
facilitate  enforcement,  so  that  similar 
gear  types  would  be  either  on  or  off  the 
water  at  the  same  time.  For  2003,  the 
recreational  and  commercial  fisheries 
will  be  separated  because  the 
recreational  season  has  been  shifted  to 
a  six  month  July-December  block.  If 
commercial  hook-and-line  fisheries 
were  restricted  to  July-December,  key 
fishing  and  marketing  months  in  spring 
and  early  sununer  would  be  closed.  Trip 
limits  for  species  available  in  the  open 
inshore  area  tend  to  be  higher  in  the 
summer  months.  For  the  first  time  in 
2003,  species  in  the  minor  nearshore 
rockfish  complex  in  the  south  will  be 
managed  with  different  trip  limits  for  a 
shallow  nearshore  group,  a  deeper 
nearshore  group,  and  California 
scorpionfish  (shallow  and  deeper 
nearshore  groups  defined  at  IV.A.(20) 
and  in  Table  2.)  These  groups  will  be 
managed  separately  because  the  Council 
expects  an  increase  in  nearshore  fishing 
effort  due  to  fishing  being  prohibited  in 
the  RCA  and  wishes  to  spread  that  effort 
through  the  different  minor  nearshore 
species  that  will  be  available  shoreward 
of  the  RCA.  Cowcod  prohibitions  and 
closm-es  continue  to  apply  to  limited 
entry,  fixed  gear  vessels. 

Limited  entry  fixed  gear  fisheries  for 
sablefish  will  likely  be  concentrated 
offshore  of  the  RCAs  north  and  south  of 
40°10'  N.  lat.  Larger  sablefish,  which 
sell  for  a  higher  price  per  pound  than 
small  sablefish,  tend  to  be  found  farther 
offshore.  The  primary  sablefish  fishery 
will  again  be  held  fi'om  April  1  through 
October  31  north  of  36°  N.  lat.  Minor 
slope  rockfish  are  often  caught  in 
association  with  sablefish,  therefore 
vessels  will  be  permitted  minor  slope 
rockfish  landings  of  up  to  25  percent  of 
the  weight  of  sablefish  landed  during 
the  months  of  March  through  October. 
Minor  slope  rockfish  may  not  be  landed 
unless  taken  with  sablefish  so  as  to 
discourage  directed  targeting  on  that 
complex.  The  northern  overfished  slope 
rockfish  species,  darkblotched  rockfish 
and  POP,  are  not  commonly  caught  with 
fixed  gecir.  Historically,  yelloweye 
rockfish  have  been  caught  incidentally 
in  hook-and-line  sablefish  fisheries.  In 
2003,  however,  hook-and-line  sablefish 
fisheries  will  be  moved  offshore  of 
yelloweye  rockfish  habitat  through 
implementation  of  the  RCAs.  Yelloweye 
rockfish  retention  will  again  be 
prohibited  in  the  2003  limited  entry 
fixed  gear  fisheries. 

As  in  2001-2002,  limited  entry  fixed 
gear  fishing  for  lingcod  will  be 


prohibited  during  January  through  April 
and  during  November  through 
December.  These  closures  are  intended 
to  protect  nest-guarding  lingcod  during 
the  spawning  and  nesting  season.  Nest- 
guarding  lingcod  are  more  available  to 
fixed  gear  than  to  trawl  gear,  because 
lingcod  nest  in  rocky  habitat  that  tears 
trawl  gear  while  line  gear  may  be  used 
successfully  in  rocky  areas.  Winter 
closures  for  fixed  gear  are  intended  to 
eliminate  fixed  gear  lingcod  targeting. 

Open  Access  Nontrawl  Gear  (Hook- 
and-line,  Troll,  Pot,  Setnet,  Trammel 
Net) 

The  open  access  nontrawl  fishery  is 
managed  separately  fi-om  the  limited 
entry  fixed-gear  fishery,  but  overfished 
species  protection  measures  are  similar 
for  both  sectors.  As  in  the  past,  open 
access  cumulative  trip  limits  continue 
to  be  applied  mostly  to  2-month 
periods,  and  thorny  heads  may  not  be 
taken  and  retained  north  of  34°27'  N.  lat. 
Season  structiu'ing  and  RCAs  are  similar 
to  those  for  the  limited  entry  fixed  gear 
fisheries,  and  implemented  to  protect 
the  same  overfished  species.  The 
lingcod  fishery  for  all  open  access 
nontrawl  gears  is  also  subject  to  the 
same  closures  and  size  limits  as  the 
limited  entry  fixed  gear  fisheries. 
Similar  to  2002,  fisheries  for  minor 
nearshore  rockfish  north  of  40°10'  N.  lat. 
are  managed  with  sublimits  for  species 
other  than  black  and  blue  rockfish,  to 
encourage  targeting  on  these  more 
abundant  nearshore  rockfish  species. 
Cowcod  prohibitions  and  closings  apply 
'to  all  open  access  vessels. 

Open  access  cumulative  limits  may 
exceed  those  for  limited  entry.  If  a 
vessel  with  a  limited  entry  permit  uses 
open  access  gear  (including  exempted 
trawl  gear)  and  the  open  access 
cumulative  limit  is  larger,  the  vessel 
will  be  constrained  by  the  smaller, 
limited  entry  cumulative  limit  for  the 
entire  cumulative  period. 

Open  Access  Exempted  Trawl  Gear 

Open  access  exempted  trawl  gear 
(used  to  harvest  ridgeback  prawns, 
California  halibut,  sea  cucumbers,  pink 
shrimp,  or  spot  prawns  in  Oregon)  is 
managed  with  both  "per  trip"  limits, 
cumulative  trip  limits,  and  area 
closures.  These  trip  limits  are  similar  to 
those  in  2002,  and  the  species-specific 
open  access  limits  apply  but  may  not 
exceed  the  overall  groundfish  limits. 
The  groundfish  limits  in  the  pink 
shrimp  fishery  are  500  lb  (227  kg)  of 
groundfish  per  day,  not  to  exceed  1 ,500 
lb  (680  kg)  per  trip  in  the  pink  shrimp 
fishery.  For  other  exempted  trawl  gears, 
there  is  a  300  lb  (136  kg)  per  trip  limit 
of  groundfish.  The  pink  shrimp  fishery 
is  subject  to  species-specific  limits  that 


are  different  fi'om  other  open  access 
limits  for  lingcod,  canary  rockfish,  and 
sablefish.  As  with  open  access  nontrawl 
gears,  thomyheads  may  not  be  taken 
and  retained  north  of  34°27'  N.  lat. 
RCAs  for  the  limited  entry  trawl  fishery 
also  apply  to  open  access  exempted 
trawl  fisheries  south  of  40°10'  N.  lat. 
Cowcod  prohibitions  and  closures  apply 
to  all  open  access  vessels. 

South  of  40°10'  N.  lat.,  the  RCAs  for 
exempted  trawl  gear  are  similar  to  those 
for  limited  entry  trawl  gear.  Between 
40°10'  N.  lat.  and  38°  N.  lat.,  trawling  is 
prohibited  in  60-250  fin  (110-457  m) 
depths  (50-250  fm  (91-457  m)  in 
January-February)  and  large  footrope 
trawling  is  prohibited  shoreward  of  the 
RCA.  Between  38°  N.  lat.  and  34°27'  N. 
lat.,  trawling  is  prohibited  in  60-150 
(110-457  m)  depths  (50-250  fm  (91-457 
m)  in  January-February)  and  large 
footrope  trawling  is  prohibited 
shoreward  of  the  RCA.  From  34°27'  N. 
lat.  to  the  U.S.  border  with  Mexico, 
trawling  is  prohibited  in  100-150  fm 
(183-274  m)  depths  and  large  footrope 
trawling  is  prohibited  shoreward  of  the 
RCA. 

In  addition  to  the  trip  limit 
restrictions  and  area  closures  south  of 
40°10'  N.  lat.,  all  three  States  are 
requiring  that  vessels  operating  in  their 
pink  shrimp  trawl  fisheries  use  finfish 
excluders.  The  States  of  Washington 
and  California  have  banned  trawling  for 
spot  prawns,  requiring  that  spot  prawn 
fishery  participants  use  low  bycatch  pot 
gear.  Oregon  is  in  the  process  of 
considering  whether  to  similarly  ban 
trawling  for  spot  prawns.  The  State  of 
California  is  also  requiring  that 
ridgeback  shrimp  trawlers  use  finfish 
excluder  devices,  similar  to 
requirements  in  the  more  northern  pink 
shrimp  trawl  fishery. 

Recreational  Fishery 

Recreational  fisheries  effort  has  also 
been  constrained  to  protect  overfished 
species,  particularly  for  lingcod,  canary 
rockfish,  bocaccio,  and  yelloweye 
rockfish,  which  have  significant 
recreational  catches.  Washington, 
Oregon,  and  California  each  proposed, 
and  the  Council  recommended,  different 
combinations  of  seasons,  bag  limits,  and 
size  limits  to  best  fit  the  needs  of  their 
recreational  fisheries,  while  also 
meeting  conservation  goals. 

For  lingcod,  Washington  proposed 
closing  their  recreational  fishery  for  5 
months  (January  1  -  March  15,  October 
15  -  December  31)  and  maintained  its  2 
fish  bag  limit  and  its  24  inch  (61  cm) 
minimum  size  limit.  For  Oregon  and 
California  north  of  40°10'N.  lat.,  the 
States  proposed  increasing  the  lingcod 
bag  limit  to  2  fish,  and  continuing  the 
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year-round  fishery  and  24  inch  (61  cm) 
minimum  size  limit.  For  California, 
south  of  40°10'  N.  lat.,  California 
proposed  maintaining  its  2-lingcod  bag 
limit  and  24-  inch  (61-cm)  size  limit, 
but  restricting  its  fishery  to  a  6-  month 
season  of  July-December. 

Recreational  fisheries  management  off 
Washington  and  Oregon  will  again  be 
shaped  this  year  by  a  need  to  maintain 
low  yelloweye  rockfish  catch.  Measiires 
taken  to  protect  yelloweye  rockfish  in 
2002  will  be  maintained  and  expanded 
upon.  Washington  also  proposed 
maintaining  its  10  rockfish  bag  limit, 
but  reducing  its  canary  rockfish  sublimit 
to  1  fish  and  prohibiting  yelloweye 
rockfish  retention.  In  the  past,  Oregon 
has  had  an  overall  rockfish  bag  limit  of 
10  fish.  For  2003,  Oregon  proposed 
including  rockfish  within  an  overall  10 
marine  fish  bag  limit,  a  category  that 
includes  all  marine  fish  except  salmon, 
tuna,  surfperch,  sanddab,  lingcod  and 
baitfish  (herring,  anchovy,  smelt,  and 
sardine.)  For  Oregon  anglers  who  take 
marine  fish  other  than  rockfish,  this 
marine  fish  bag  limit  will  reduce  the 
amount  of  available  rockfish.  Within  the 
10  marine  fish  bag  limit,  Oregon  has 
proposed  a  sublimit  of  no  more  than  one 
canary  rockfish  and  no  more  than  one 
yelloweye  rockfish.  In  reviewing  the 
take  of  yelloweye  rockfish  in  their 
recreational  fisheries,  the  States  of 
Washington  and  Oregon  found  that 
yelloweye  rockfish  is  most  frequently 
taken  by  vessels  that  travel  offshore  to 
target  Pacific  halibut.  However, 
yelloweye  rockfish  are  not  taken  while 
the  vessel  is  fishing  for  halibut,  but 
rather  after  the  vessel  has  completed  its 
halibut  fishing  and  is  headed  for  port. 
Therefore,  prohibiting  the  retention  of 
yelloweye  rockfish  when  halibut  are  on 
the  vessel  should  eliminate  the  directed 
harvest  of  yelloweye  rockfish  during 
halibut  fishing  trips,  without  causing 
discard  of  incidentally-caught 
yelloweye  rockfish.  Oregon  has 
proposed  prohibiting  the  retention  of 
yelloweye  rockfish  during  its  all-depth 
halibut  fisheries.  Washington  has 
proposed  prohibiting  all  yelloweye 
rockfish  retention  off  its  shore,  and  will 
also  prohibit  recreational  fishing  for 
groundfish  and  halibut  within  the 
YRCA. 

Recreational  fishing  restrictions 
proposed  by  California  are  intended  to 
ensure  that  fishing  mortality  does  not 
exceed  limits  associated  with  rebuilding 
plans  for  bocaccio,  canary  rockfish, 
cowcod,  and  lingcod.  In  2001  and  2002, 
California's  recreational  fisheries 
management  measures  were  not 
sufficiently  conservative  to  prevent  their 
fisheries  from  exceeding  their  set  asides 
for  overfished  rockfish  species. 


Therefore,  California  has  proposed 
notably  more  restrictive  measures  for 
2003.  North  of  40°10'  N.  lat.,  California 
recreational  management  measures  will 
continue  to  be  similar  to  those  for 
waters  off  Oregon.  South  of  40°10'  N. 
lat.,  where  the  significant  majority  of 
California  recreational  fisheries  occur, 
recreational  fishing  will  be  closed 
entirely  January  through  June  and  open 
only  shoreward  of  20  fin  (37  m)  July 
through  December.  The  season  was 
restructured  to  maximize  recreational 
harvest  opportunity  while  ensuring  that 
nearshore  groundfish,  California 
scorpionfish,  and  lingcod  shoreward  of 
20  fm  (37  m)  are  not  overharvested. 
California  proposed  to  maintain  its  10 
rockfish  bag  limit,  but  set  that  within  a 
10  fish  nearshore  groundfish  bag  limit, 
similar  to  Oregon's  marine  fish  bag 
limit.  Within  the  nearshore  groundfish 
limit,  no  more  than  2  fish  may  be  rock 
or  kelp  greenling  and  no  more  than 
three  fish  may  be  cabezon.  Within  the 
10-rockfish  bag  limit,  no  more  than  two 
may  be  shallow  nearshore  rockfish. 
Unlike  in  previous  years,  bocaccio, 
canary  rockfish  and  yelloweye  rockfish 
retention  will  be  prohibited.  As  with  the 
commercial  fisheries,  cowcod  retention 
will  continue  to  be  prohibited  and 
recreational  fishing  within  the  CCAs 
offshore  of  20  fm  (37  m)  will  be 
prohibited. 

Council  Revisions  to  Its  Management 
Measures  Recommendations 

At  its  October  28  through  November 
1,  2002  meeting  in  Foster  City,  CA,  the 
Council  made  recommendations  to 
modestly  alter  some  of  the  management 
measures  recommendations  it  had  made 
at  its  September  2002  meeting.  These 
recommendations  were  made  at  the 
November  meeting,  when  the  public 
had  not  expected  to  have  opportunity  to 
comment  on  2003  management 
measures.  In  addition,  these  are  minor 
changes  that  need  not  be  in  place  on 
January  1.  2003.  Thus,  NMFS  is 
proposing  the  Council's  November 
recommendations  as  part  of  this 
proposed  rule,  but  will  not  implement 
them  for  January-February  2003  via  the 
emergency  rule  implementing 
management  measures  for  those  two 
months.  The  Council  made  the 
following  recoinmended  revisions  to  its 
September  2002  management  measures 
recommendations,  all  of  which  are 
minor  and  are  not  expected  to  alter  the 
overall  effect  of  this  management 
package  on  the  environment: 

1.  For  vessels  participating  in  the 
open  access  exempted  trawl  fishery  for 
California  halibut  south  of  38°57'30''  N. 
lat.,  continue  overall  groundfish  300  lb 
(136  kg)  per  trip  limit,  provided  that 


weight  of  groimdfish  landed  does  not 
exceed  weight  of  non-groundfish 
species  landed.  However,  allow  up  to 
100  lb  (45  kg)  of  groundfish  to  be  landed 
without  the  vessel  having  to  meet  that 
ratio  requirement,  provided  that  at  least 
one  California  halibut  is  landed. 

2.  For  vessels  participating  in  the 
open  access  exempted  trawl  fishery  for 
Cahfomia  halibut  south  of  38°57'30''  N. 
lat.  the  monthly  flatfish  cimiulative 
hmit  of  3,000  lb  (1,361  kg),  no  more 
than  300  lb  (136  kg)  of  which  may  be 
species  other  than  Pacific  sanddabs,  is 
proposed  to  be  revised  so  that  the 
overall  monthly  cumulative  limit  is 
retained,  but  no  more  than  300  lb  (136 
kg)  of  that  cimfiulalive  amount  may  be 
species  other  than  Pacific  sanddabs, 
sand  sole,  starry  flounder,  rock  sole, 
curlfin  sole,  or  California  scorpionfish. 
Vessels  fishing  for  sea  cucumber  with 
open  access  exempted  trawl  gear  that 
also  take  California  halibut  would  still 
have  access  to  the  300  lb  (136  kg)  per 
trip  limit,  but  only  if  their  landings  of 
groundfish  species  did  not  exceed  their 
landings  of  non-groimdfish  species. 

3.  Continue  to  allow  hook-and-Une 
fishing  for  Pacific  sanddabs  within  the 
RCAs  south  of  40°10'  N.  lat.  However, 
instead  of  allowing  this  fishing  with  up 
to  5  hooks  per  fishing  line  and  no  more 
than  5  lb  (2.27  kg)  line  weight,  allow 
this  fishing  with  up  to  12  hooks  per 
fishing  line  and  no  more  than  1  lb  (.45 
kg)  line  weight  for  commercial  fisheries 
and  no  more  than  2  lb  (.91  kg)  line 
weight  for  recreational  fisheries. 

4.  Revise  the  coordinates  of  the  YRCA 
so  that  they  define  a  "C-shaped"  area  off 
the  north  Washington  coast  instead  of 
an  "L-shaped"  area  to  better  protect 
areas  where  yelloweye  rockfish  are 
found,  and  to  be  consistent  with  the 
measures  proposed  for  the  recreational 
fisheries  for  halibut. 

Fishing  Communities  and  Impacts 

The  Magnuson-Stevens  Act  requires 
that  actions  taken  to  implement  FMPs 
be  consistent  with  the  10  National 
Standards,  one  of  which  requires  that 
conservation  and  management  measiu«s 
shall,  consistent  with  the  conservation 
requirements  of  the  Act,  "take  into 
account  the  importance  of  fishery 
resoiuces  to  fishing  communities  in 
order  to  (A)  provide  for  the  sustained 
participation  of  such  communities  and 
(B),  to  the  extent  practicable,  minimize 
adverse  economic  impacts  on  such 
communities."  Commercial  and 
recreational  fisheries  for  Pacific  coast 
groundfish  contribute  to  the  economies 
and  shape  the  cultures  of  numerous 
fishing  commimities  in  Washington, 
Oregon,  and  California.  Meeting  the  ' 
needs  of  fishing  communities  has 
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become  increasingly  difficult  because 
the  Council  manages  an  overcapitalized 
fleet  that  harvests  a  multi-species 
complex  with  several  overfished 
species.  In  recommending  this  year's 
specifications  and  management 
measures,  the  Council  accommodated 
some  of  the  needs  of  those  communities 
within  the  constraints  of  Magnuson- 
Stevens  Act  requirements  to  rebuild 
overfished  stocks,  prevent  overfishing, 
and  minimize  bycatch.  hi  general,  the 
Coimcil  allows  the  largest  harvest 
possible,  consistent  with  conservation 
needs  of  the  fish  stocks. 

West  Coast  groimdfish  intennix  by 
species,  which  means  that  interception 
and  incidental  mortality  of  overfished 
species  is  inevitable  even  if  retention  of 
a  particular  species  is  prohibited.  As 
discussed  earlier,  the  Council's  primary 
goal  for  2003  was  to  minimize 
opportunities  for  incidental  take  of 
overfished  species  while  allowing  as 
much  fishing  opportunity  of  more 
abundant  stocks  as  possible.  To  achieve 
this,  the  fishing  seasons  and  area 
closures  are  structured  both  to 
maximize  target  species  catch  while 
minimizing  overfished  species 
incidental  take  and  to  allow  minimal 
retention  of  overfished  species  where 
incidental  take  will  inevitably  occur. 
Larger  area  closures  are  intended  to 
^isure  that  few  vessels  have 
c^portunities  to  fish  in  waters  where 
overfished  species  commonly  occiu. 

For  2003,  the  Coimcil  continued  the 
year-round  fishery  opportunity  that  is 
important  to  the  fishing  and  processing 
sectors  for  maintaining  continuous 
employment  opportunities  and 
maintaining  consistent  groimdfish 
marketing  opportunities.  Depth  closures 
and  gear  restrictions  would  modify  the 
cumulative  trip  limit  system  to  allow 
fishing  for  at  least  some  groundfish 
species  at  all  times  during  the  year.  Gear 
restrictions  prohibit  bottom  trawling 
with  roller  gear  in  the  nearshore  area 
and  on  the  continental  shelf  and  allow 
only  the  use  of  midwater  trawl  on  the 
continental  shelf  where  most  overfished 
species  occur.  Small  footrope  bottom 
trawling  is  permitted  in  the  nearshore 
area.  The  concepts  behind  these  trawl 
gear  restrictions  were  first  developed  for 
the  2000  fishery  by  a  group  of  industry 
participants  who  met  with  the  GMT  to 
develop  measures  that  would  achieve 
conservation  goals  while  minimizing 
effects  of  the  restrictions  on  the  industry 
and  coastal  conununities. 

Allowable  commercial  catches  of 
many  groundfish  remain  low  in  2003, 
but  the  Council  has  tried  to  structure  the 
area  closures  to  provide  commercial 
fisheries  with  greater  flexibility  in  their 
fishing  patterns  while  not  increasing  the 


overall  catches.  For  example,  the 
offshore  boundary  of  the  trawl  RCA  is 
modified  in  January-February  and  in 
November-December  to  allow  directed 
fishing  for  petrale  sole  in  areas  where 
and  times  when  petrale  sole  are  known 
to  aggregate  and  to  co-occur  with  fewer 
overfished  stocks.  New  depth  based 
closures  are  intended  to  allow  fisheries 
access  to  more  abundant  stocks  in  the 
offshore  and  inshore  open  areas,  thereby 
limiting  the  extent  to  which  fishers  and 
related  firms  would  be  driven  out  of 
business.  Many  commercial  groundfish 
fishers  have  odier  fishing  opportunities 
during  the  year,  and  these  opportimities 
were  taken  into  account.  For  example, 
the  small-scale  commercial  fishers  (and 
recreational  fishers)  in  southern 
California  would  (under  State 
regulations]  still  be  able  to  fish  for 
certain  species  in  nearshore  waters 
while  the  continental  shelf  is  closed  to 
protect  overfished  species. 

Nonetheless,  the  effects  of  these  2003 
management  measures  on  some  fishers 
and  communities  will  be  severe, 
particularly  for  those  without  other 
opportunities.  For  the  2003  fishery,  the 
Council  proposed  stringent  harvest 
levels  intended  to  protect  and  rebuild 
overfished  and  depleted  stocks.  In 
addition  to  constraining  OYs  for 
overfished  stocks,  the  Council  also 
severely  restricted  harvest  on  more 
abundant  stocks  associated  with 
overfished  stocks.  These  measures  were 
needed  to  ensure  that  rebuilding  of 
overfished  and  depleted  stocks  could 
occur.  However,  they  will  cause  serious 
socio-economic  repercussions  as  a  result 
of  these  lower  harvest  levels  and  the 
consequent  lower  landings  limits. 

Distribution  of  the  economic  effect  of 
the  2003  management  measures  will 
depend  on  how  well  fishers  can  adapt 
to  the  restrictions.  Some  user  groups, 
particularly  those  able  to  use  midwater 
trawl  gear,  wiU  have  a  greater 
opportunity  to  harvest  than  they  would 
have  had  without  gear  restrictions, 
because  proposed  restrictions  allow 
fishers  to  use  gear  with  lower  incidental 
catch  of  the  depleted  rockfish.  Other 
fishers  will  not  be  able  to  maintain  a 
viable  operation  at  the  reduced  harvest 
levels.  The  Council  prepared  an  EIS  for 
this  action,  which  includes  a  discussion 
of  the  economic  and  social  effects  of 
these  management  measures  on  coastal 
communities  (see  ADDRESSES). 

Trip  Limit  Tables  and  Management 
Measures 

Cumulative  trip  limits  are  set  into 
tables,  with  explanations  in  section  IV. 
For  2003,  NMFS  has  separated  tables  for 
each  fishing  sector  into  northern  and 
southern  area  tables.  The  industry  is 


cautioned  not  to  rely  on  the  tables 
alone.  The  text  in  Section  FV.  provides 
cumulative  trip  limit  definitions  and 
periods,  size  limit  definitions  and 
conversions,  and  other  information  that 
cannot  be  readily  included  in  a  table  but 
must  be  understood  in  order  to  correctly 
use  the  tables.  For  the  first  time  in  2003, 
gear  regulations  and  reference 
coordinates  are  being  proposed  as  a 
regulatory  amendment  to  the  regulations 
at  50  CFR  part  660.  Historically,  NMFS 
has  published  these  regulatory  measures 
as  annual  specifications.  The  sablefish 
allocations  and  nontrawl  sablefish 
management,  Pacific  whiting  allocations 
and  seasons,  and  "per  trip"  limits  for 
black  rockfish  off  Washington  State  are 
still  presented  in  text  in  paragraphs    . 
IV.B.  Trip  limits  for  exempted  trawl  gear 
in  the  open  access  fishery  (Table  5  and 
paragraph  IV.C),  recreational 
management  measures  (paragraph 
IV.D.),  and  tribal  allocations  and 
management  measures  (paragraph  V.) 
still  remain  in  the  text. 

Cumulative  trip  limits  are  applied 
during  the  time  periods  and  in  the  areas 
indicated  in  Tables  3-5  of  Section  IV. 
The  cumulative  trip  limit  may  be  taken 
at  any  time  within  the  applicable 
cumulative  trip  limit  period.  All 
cumulative  trip  limit  periods  start  at 
0001  hours,  local  time,  on  the  specified 
begirming  date. 

IV.  NMFS  Actions 

For  the  reasons  stated  above,  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator), 
concurs  with  the  Coiincil's 
recommendations  and  announces  the 
following  management  actions  for  2003, 
including  measures  that  are  unchanged 
from  2002  and  new  measures. 

A.  General  Definitions  and  Provisions 

The  following  definitions  and 
provisions  apply  to  the  2002 
management  measures,  unless  otherwise 
specified  in  a  subsequent  Federal 
Register  document: 

(1)  Trip  limits.  Trip  limits  are  used  in 
the  commercial  fishery  to  specify  the 
amount  of  fish  that  may  legally  be  taken 
and  retained,  possessed,  or  landed,  per 
vessel,  per  fishing  trip,  or  cumulatively 
per  unit  of  time,  or  the  number  of 
landings  that  may  be  made  fitim  a  vessel 
in  a  given  period  of  time,  as  follows: 

(a)  A  per  trip  limit  is  the  total 
allowable  amount  of  a  groundfish 
species  or  species  group,  by  weight,  or 
by  percentage  of  weight  of  legal  fish  on 
board,  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  from  a 
single  fishing  trip. 

(b)  A  daily  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained. 
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possessed,  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  l.t.  Only  one  landing  of 
groundfish  may  be  made  in  that  24- 
hoiu  period.  Daily  trip  limits  may  not  be 
acciunulated  diu-ing  multiple  day  trips. 

(c)  A  weekly  trip  limit  is  the 
maximiun  amoimt  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  7  consecutive  days,  starting  at 
0001  hoius  l.t.  on  Sunday  and  ending  at 
2400  hours  l.t.  on  Satiuday.  Weekly  trip 
limits  may  not  be  accumulated  diuing 
multiple  week  trips.  If  a  calendar  week 
includes  days  within  two  different 
months,  a  vessel  is  not  entitled  to  two 
separate  weekly  limits  diuing  that  week. 

(d)  A  cumulative  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  specified  period  of  time 
without  a  limit  on  the  number  of 
landings  or  trips,  unless  otherwise 
specified.  The  cumulative  trip  limit 
periods  for  limited  entry  and  open 
access  fisheries,  which  start  at  0001 
hoius  l.t.  and  end  at  2400  hours  l.t.,  are 
as  follows,  unless  otherwise  specified: 

(i)  The  2-month  periods  are:  January 
l-February  28.  March  1-April  30,  May 
1-June  30.  July  1-August  31,  September 
l-October  31,  and,  November  1- 
December  31. 

(ii)  One  month  means  the  first  day 
through  the  last  day  of  the  calendar 
month. 

(iii)  One  week  means  7  consecutive 
days,  Sunday  through  Satiu-day. 

(2)  Fishing  ahead.  Unless  the  fishery 
is  closed,  a  vessel  that  has  landed  its 
cumulative  or  daily  limit  may  continue 
to  fish  on  the  limit  for  the  next  legal 
period,  so  long  as  no  fish  (including,  but 
not  limited  to,  groundfish  with  no  trip 
limits,  shrimp,  prawns,  or  other 
nongroundfish  species  or  shellfish)  are 
landed  (offloaded)  until  the  next  legal 
period.  As  stated  at  50  CFR  660.302  (in 
the  definition  of  "landing"),  once  the 
offloading  of  any  species  begins,  all  fish 
aboard  the  vessel  are  coimted  as  part  of 
the  landing.  Fishing  ahead  is  not 
allowed  diuing  or  before  a  closed  period 
(see  paragraph  IV.A.(7)).  See  paragraph 
IV.A.(9)  for  information  on  inseason 
changes  to  limits. 

(3)  Weights.  All  weights  are  round 
weights  or  round-weight  equivalents 
unless  otherwise  specified. 

(4)  Percentages.  Percentages  are  based 
on  round  weights,  and,  unless  otherwise 
specified,  apply  only  to  legal  fish  on 
board. 

(5)  Legal  fish.  "Legal  fish"  means  fish 
legally  taken  and  retained,  possessed,  or 
landed  in  accordance  with  the 
provisions  of  50  CFR  part  660,  the 
Magnuson-Stevens  Act,  any  document 
issued  under  part  660,  and  any  other 


regulation  promulgated  or  permit  issued 
under  the  Magnuson-Stevens  Act. 

(6)  Size  limits  and  length 
measurement.  Unless  otherwise 
specified,  size  limits  in  the  commercial 
and  recreational  groundfish  fisheries 
apply  to  the  "total  length,"  which  is  the 
longest  measurement  of  the  fish  without 
mutilation  of  the  fish  or  the  use  of  force 
to  extend  the  length  of  the  fish.  No  fish 
with  a  size  limit  may  be  retained  if  it  is 
in  such  condition  that  its  length  has 
been  extended  or  cannot  be  determined 
by  these  methods.  For  conversions  not 
listed  here,  contact  the  State  where  the 
fish  will  be  landed. 

(a)  Whole  fish.  For  a  whole  fish,  total 
length  is  measured  from  the  tip  of  the 
snout  (mouth  closed)  to  the  tip  of  the 
tail  in  a  natural,  relaxed  position. 

(b)  -Headed"  fish.  For  a  fish  with  the 
head  removed  ("headed"),  the  length  is 
measured  from  the  origin  of  the  first 
dorsal  fin  (where  the  front  dorsal  fin 
meets  the  dorsal  surface  of  the  body 
closest  to  the  head)  to  the  tip  of  the 
upper  lobe  of  the  tail;  the  dorsal  fin  and 
tail  must  be  left  intact. 

(c)  Filets.  A  filet  is  the  flesh  from  one 
side  of  a  fish  extending  fi-om  the  head 
to  the  tail,  which  has  been  removed 
from  the  body  (head,  tail,  and  backbone) 
in  a  single  continuous  piece.  Filet 
lengths  may  be  subject  to  size  limits  for 
some  groundfish  taken  in  the 
recreational  fishery  off  California  (see 
paragraph  IV.  D.(l)).  A  filet  is  measured 
along  the  length  of  the  longest  part  of 
the  filet  in  a  relaxed  position;  stretching 
or  otherwise  manipulating  the  filet  to 
increase  its  length  is  not  permitted. 

(d)  Sablefish  weight  limit  conversions. 
The  following  conversions  apply  to  both 
the  limited  entry  and  open  access 
fisheries  when  trip  limits  are  effective 
for  those  fisheries.  For  headed  and 
gutted  (eviscerated)  sablefish: , 

(i)  The  minimum  size  for  headed 
sablefish.  which  corresponds  to  20 
inches  (51  cm)  total  length  for  whole 
fish,  is  14  inches  (36  cm). 

(ii)  The  conversion  factor  established 
by  the  State  where  the  fish  is  or  will  be 
landed  will  be  used  to  convert  the 
processed  weight  to  round  weight  for 
purposes  of  applying  the  trip  limit.  (The 
conversion  factor  currently  is  1.6  in 
Washington.  Oregon,  and  California. 
However,  the  State  conversion  factors 
may  differ;  fishers  should  contact 
fishery  enforcement  officials  in  the  State 
where  the  fish  will  be  landed  to 
determine  that  State's  official 
conversion  factor.) 

(e)  Lingcod  size  and  weight 
conversions.  The  following  conversions 
apply  in  both  limited  entry  and  open 
access  fisheries. 


(i)  Size  conversion.  For  lingcod  with 
the  head  removed,  the  minimum  size 
limit  is  19.5  inches  (49.5  cm),  which 
corresponds  to  24  inches  (61  cm)  total 
length  for  whole  fish. 

(ii)  Weight  conversion.  The 
conversion  factor  established  by  the 
State  where  the  fish  is  or  will  be  landed 
will  be  used  to  convert  the  processed 
weight  to  round  weight  for  purposes  of 
applying  the  trip  limit.  (The  States' 
conversion  factors  may  differ,  and 
fishers  should  contact  fishery 
enforcement  officials  in  the  state  where 
the  fish  will  be  landed  to  determine  that 
State's  official  conversion  factor.)  If  a 
state  does  not  have  a  conversion  factor 
for  headed  and  gutted  lingcod,  or 
lingcod  that  is  only  gutted;  the 
following  conversion  factors  will  be 
used.  To  determine  the  round  weight, 
multiply  the  processed  weight  times  the 
conversion  factor. 

(A)  Headed  and  gutted.  The 
conversion  factor  for  headed  and  gutted 
lingcod  is  1.5. 

(B)  Gutted,  with  the  head  on.  The 
conversion  factor  for  lingcod  that  has 
only  been  gutted  is  1.1. 

(7)  Closure.  "Closure,"  when  referring 
to  closure  of  a  fishery,  means  that  taking 
and  retaining,  possessing,  or  landing  the 
particular  species  or  species  group  is 
prohibited.  (See  50  CFR  660.302.) 
Unless  otherwise  announced  in  the 
Federal  Register,  offloading  must  begin 
before  the  time  the  fishery  closes.  The 
provisions  at  paragraph  IV.A.(2)  for 
fishing  ahead  do  not  apply  during  a 
closed  period.  It  is  unlawful  to  transit 
through  a  closed  area  with  the 
prohibited  species  on  board,  no  matter 
where  that  species  was  caught,  except  as 
provided  for  in  the  CCA  at  FV.  A.(19). 

(8)  Fishery  management  area.  The 
fishery  management  area  for  these 
species  is  the  EEZ  off  the  coasts  of 
Washington,  Oregon,  and  California 
between  3  and  200  nm  offshore, 
bounded  on  the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  bounded 
on  the  south  by  the  International 
Boundary  between  the  United  States 
and  Mexico.  All  groundfish  possessed 
between  0-200  nm  offshore  or  landed  in 
Washington.  Oregon,  or  California  are 
presumed  to  have  been  taken  and 
retained  from  the  EEZ,  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 

(9)  Routine  management  measures. 
Most  trip,  bag,  and  size  limits,  and  area 
closures  in  the  groundfish  fishery  have 
been  designated  "routine,"  which 
means  they  may  be  changed  rapidly 
after  a  single  Council  meeting  see  50 
CFR  660.323(b).  Council  meetings  in 
2002  will  be  held  in  the  months  of 
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March,  April,  June,  September,  and 
November.  Inseason  changes  to  routine 
management  measures  are  annoimced  in 
the  Federal  Register.  Information 
concerning  changes  to  routine 
management  measures  is  available  from 
the  NMFS  Northwest  and  Southwest 
Regional  Offices  (see  ADDRESSES). 
Changes  to  trip  limits  are  effective  at  the 
times  stated  in  the  Federal  Register. 
Once  a  change  is  effective,  it  is  illegal 
to  take  and  retain,  possess,  or  land  more 
fish  than  allowed  under  the  new  trip 
limit.  This  means  that,  unless  otherwise 
announced  in  the  Federal  Register, 
offloading  must  begin  before  the  time  a 
fishery  closes  or  a  more  restrictive  trip 
limit  takes  effect. 

(10)  Limited  entry  limits.  It  is 
unlawful  for  any  person  to  take  and 
retain,  possess,  or  land  groundfish  in 
excess  of  the  landing  limit  for  the  open 
access  fishery  without  having  a  valid 
limited  entry  permit  for  the  vessel 
affixed  with  a  gear  endorsement  for  the 
gear  used  to  catch  the  fish  (50  CFR 
660.306(p)). 

(11)  Operating  in  both  limited  entry 
and  open  access  fisheries.  The  open 
access  trip  limit  applies  to  any  fishing 
conducted  with  open  access  gear,  even 
if  the  vessel  has  a  valid  limited  entry 
permit  with  an  endorsement  for  another 
type  of  gear.  A  vessel  that  operates  in 
both  the  open  access  and  limited  entry 
fisheries  is  not  entitled  to  two  separate 
trip  limits  for  the  same  species.  If  a 
vessel  has  a  limited  entry  permit  and 
uses  open  access  gear,  but  the  open 
access  limit  is  smaller  than  the  limited 
entry  limit,  the  open  access  limit  caimot 
be  exceeded  and  counts  toward  the 
limited  entry  limit.  If  a  vessel  has  a 
limited  entry  permit  and  uses  open 
access  gear,  but  the  open  access  limit  is 
larger  than  the  limited  entry  limit,  the 
smaller  limited  entry  limit  applies,  even 
if  taken  entirely  with  open  access  gear. 

(12)  Operating  in  areas  with  different 
trip  limits.  Trip  limits  for  a  species  or 

a  species  group  may  differ  in  different 
geographic  areas  along  the  coast.  The 
following  "crossover"  provisions  apply 
to  vessels  operating  in  different 
geographical  areas  that  have  different 
cumulative  or  "per  trip"  trip  limits  for 
the  same  species  or  species  group.  Such 
crossover  provisions  do  not  apply  to 
species  that  are  subject  only  to  daily  trip 
limits,  or  to  the  trip  limits  for  black 
rockfish  off  Washington  (see  50  CFR 
6B0.323(a)(l)).  In  2002,  the  cumulative 
trip  limit  periods  for  the  limited  entry 
and  open  access  fisheries  are  specified 
in  paragraph  IV.A(l)(d),  but  may  be 
changed  during  the  year  if  announced  in 
the  Federal  Register. 

(a)  Going  from  a  more  restrictive  to  a 
more  liberal  area.  If  a  vessel  takes  and 


retains  any  groundfish  species  or 
species  group  of  groundfish  in  an  area 
where  a  more  restrictive  trip  limit 
applies  before  fishing  in  an  area  where 
a  more  liberal  trip  limit  (or  no  trip  limit) 
applies,  then  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  the  entire 
period  to  which  that  trip  limit  applies, 
no  matter  where  the  fish  are  taken  and 
retained,  possessed,  or  landed. 

(b)  Going  from  a  more  liberal  to  a 
more  restrictive  area.  If  a  vessel  takes 
and  retains  a  groundfish  species  or 
species  group  in  an  area  where  a  higher 
trip  limit  or  no  trip  limit  applies,  and 
takes  and  retains,  possesses  or  lands  the 
same  species  or  species  group  in  an  area 
where  a  more  restrictive  trip  limit 
applies,  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  the  entire 
period  to  which  that  trip  limit  applies, 
no  matter  where  the  fish  are  taken  and 
retained,  possessed,  or  landed. 

(c)  Operating  in  two  different  areas 
where  a  species  or  species  group  is 
managed  with  different  types  of  trip 
limits.  During  the  fishing  year,  NMFS 
may  implement  management  measures 
for  a  species  or  species  group  that  set 
different  types  of  trip  limits  (for 
example,  per  trip  limits  versus 
cumulative  trip  limits)  for  different 
areas.  If  a  vessel  fishes  for  a  species  or 
species  group  that  is  managed  with 
different  types  of  trip  limits  in  two 
different  areas  within  the  same 
cumulative  limit  period,  then  that  vessel 
is  subject  to  the  most  restrictive  overall 
cumiUative  limit  for  that  species, 
regardless  of  where  fishing  occurs. 

(d)  Minor  rockfish.  Several  rockfish 
species  are  designated  with  species- 
specific  limits  on  one  side  of  the  40°10 
N.  lat.  management  line,  and  are 
included  as  part  of  a  minor  rockfish 
complex  on  the  other  side  of  the  line. 

(i)  If  a  vessel  takes  and  retains  minor 
slope  rockfish  north  of  38°  N.  lat.,  that 
vessel  is  also  permitted  to  take  and 
retain,  possess  or  land  splitnose  rockfish 
up  to  its  ciunulative  limit  south  of  38° 
N.  lat.,  even  if  splitnose  rockfish  were 
a  part  of  the  landings  from  minor  slope 
rockfish  taken  and  retained  north  of  38° 
N.  lat.  [Note:  A  vessel  that  takes  and 
retains  minor  slope  rockfish  on  both 
sides  of  the  management  line  in  a  single 
ciunulative  limit  period  is  subject  to  the 
more  restrictive  cumulative  limit  for 
minor  slope  rockfish  during  that 
period.) . 

(ii)  If  a  vessel  takes  and  retains  minor 
sldpe  rockfish  south  of  38°  N.  lat.,  that 
vessel  is  edso  permitted  to  take  and 
retain,  possess  or  land  POP  up  to  its 
cumulative  limit  north  of  38°  N.  lat., 
even  if  POP  were  a  part  of  the  landings 
from  minor  slope  rockfish  taken  and 
retained  south  of  38°  N.  lat.  [Note:  A 


vessel  that  takes  ^nd  retains  minor  slope 
rockfish  on  both  sides  of  the 
management  line  in  a  single  cumulative 
limit  period  is  subject  to  die  more 
restrictive  cumulative  limit  for  minor 
slope  rockfish  during  that  period.] 

(iii)  If  a  vessel  takes  and  retains  minor 
shelf  rockfish  south  of  40°10'  N.  lat., 
that  vessel  is  also  permitted  to  take  and 
retain,  possess,  or  land  yellowtail 
rockfish  up  to  its  cumulative  limits 
north  of  40°10'  N.  lat,  even  if  yellowtail 
rockfish  is  pari  of  the  landings  from 
minor  shelf  rockfish  taken  and  retained 
south  of  40°10'  N.  lat.  Widow  rockfish 
is  included  in  overall  shelf  rockfish 
limits  for  all  gear  groups.  [Note:  A  vessel 
that  takes  and  retains  minor  shelf 
rockfish  on  both  sides  of  the 
management  line  in  a  single  cumulative 
limit  period  is  subject  to  the  more 
restrictive  cumulative  limit  for  minor 
shelf  rockfish  during  that  period.) 

(e)  "DTS  complex."  For  2003,  there 
are  differential  trip  limits  for  the  "DTS 
complex"  (Dover  sole,  shorispine 
thornyhead,  longspine  thomyhead, 
sablefish)  north  and  south  of  the 
management  line  at  40°10'  N.  lat. 
Vessels  operating  in  the  limited  entry 
trawl  fishery  are  subject  to  the  crossover 
provisions  in  this  paragraph  IV.A.(12) 
when  making  landings  that  include  any 
one  of  the  four  species  in  the  "DTS 
complex." 

(f)  Flatfish  complex.  For  2003,  there 
are  differential  trip  limits  for  the  flatfish 
complex  (butter,  curlfin,  English, 
flathead,  petrale,  rex,  rock,  and  sand 
soles.  Pacific  sanddab,  and  starry 
flounder)  north  and  south  of  the 
management  line  at  40°10'  N.  lat. 
Vessels  operating  in  the  limited  entry 
trawl  fishery  are  subject  to  the  crossover 
provisions  in  this  paragraph  rV.A.(12) 
when  making  landings  that  include  any 
one  of  the  species  in  the  flatfish 
complex. 

(13)  Sorting.  It  is  unlawful  for  any 
person  to  "fail  to  sort,  prior  to  the  first 
weighing  after  offloading,  those 
groundfish  species  or  species  groups  for 
which  there  is  a  trip  limit,  size  limit, 
quota,  or  commercial  OY,  if  the  vessel 
fished  or  landed  in  an  area  during  a 
time  when  such  trip  limit,  size  limit, 
commercial  optimum  yield,  or  quota 
applied."  This  provision  applies  to  both 
the  limited  entry  and  open  access 
fisheries.  (See  50  CFR  660.306(h).)  The 
following  species  must  be  sorted  in 
2003: 

,  (a)  For  vessels  with  a  limited  entry 
permit: 

(i)  Coastwide  -  widow  rockfish, 
canary  rockfish,  darkblotched  rockfish, 
yelloweye  rockfish,  shortbelly  rockfish, 
minor  nearshore  rockfish,  minor  shelf 
rockfish,  minor  slope  rockfish, 
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shortspine  and  longspine  thornyhead, 
Dover  sole,  arrowtooth  flounder,  rex 
sole,  petrale.sole,  arrowtooth  flounder, 
other  flatfish,  lingcod,  sablefish,  and 
Pacific  whiting  [Note:  Although  both 
yelloweye  and  darkblotched  rockfish  are 
considered  minor  rockfish  managed 
under  the  minor  shelf  and  minor  slope 
rockfish  complexes,  respectively,  they 
have  separate  OYs  and  therefore  must 
be  sorted  by  species.] 

(ii)  North  of  40°10'  N.  lat.  -  POP, 
yellowtail  rockfish,  and,  for  fixed  gear, 
black  rockfish  and  blue  rockfish; 

(iii)  South  of  40°10'  N.  lat.-  minor 
shallow  nearshore  rockfish,  minor 
deeper  nearshore  rockfish,  chilipepper 
rockfish,  bocaccio  rockfish,  splitnose 
rockfish,  and  Pacific  sanddabs. 

(b)  For  open  access  vessels  {vessels 
without  a  limited  entry 

f)ermit): 
i)  Coastwide  -  widow  rockfish, 
canary  rockfish,  darkblotched  rockfish, 
yelloweye  rockfish.  minor  nearshore 
rockfish,  minor  shelf  rockfish,  minor 
slope  rockfish,  Dover  sole,  arrowtooth 
flounder,  petrale  sole,  rex  sole,  other 
flatfish,  lingcod.  sablefish.  Pacific 
whiting,  and  Pacific  sanddabs; 

(ii)  North  of  40°10'  N.  lat.  -  black 
rockfish.  blue  rockfish.  Pacific  ocean 
perch,  yellowtail  rockfish; 

(iii)  South  of  40°10'  N.  lat.-  minor 
shall  nearshore  rockfish,  minor  deeper 
nearshore  rockfish,  chilipepper  rockfish, 
bocaccio  rockfish,  splitnose  rockfish; 

(iv)  South  of  Point  Conception — 
thorny  heads. 

(14)  Limited  Entry  Trawl  Gear 
Restrictions.  Limited  entry  trip  limits 
may  vary  depending  on  the  type  of  trawl 
gear  that  is  on  board  a  vessel  during  a 
fishing  trip:  large  footrope,  small 
footrope,  or  midwater  trawl  gear.  No 
more  than  one  type  of  trawl  gear  may  be 
on  board  during  any  single  fishing  trip. 

(a)  Types  of  trawl  gear — Large 
footrope,  small  footrope,  and  midwater 
or  pelagic  trawl  gears  are  defined  at  50 
CFR  660.302  and  660.322(b). 

(b)  Cumulative  trip  limits  and 
prohibitions  by  trawl  gear  type — (i) 
Large  footrope  trawl.  If  Table  3  does  not 
provide  a  large  footrope  trawl 
cumulative  or  trip  limit  for  a  particular 
species  or  species  group,  it  is  unlawful 
to  take  and  retain,  possess  or  land  that 
species  or  species  group  if  large  footrope 
gear  is  on  board.  It  is  unlawful  for  any 
vessel  using  large  footrope  gear  to 
exceed  large  footrope  gear  limits  for  any 
species  or  to  use  large  footrope  gear  to 
exceed  small  footrope  gear  or  midwater 
trawl  gear  limits  for  any  species.  It  is 
unlawful  for  any  vessel  using  large 
footrope  gear  or  that  has  large  footrope 
trawl  gear  on  board  to  fish  for 
groundfish  shoreward  of  the  RCAs 


defined  at  paragraph  (19)  of  this  section. 
The  presence  of  rollers  or  bobbins  larger 
than  8  inches  (20  cm)  in  diameter  on 
board  the  vessel,  even  if  not  attached  to 
a  trawl,  will  be  considered  to  mean  a 
large  footrope  trawl  is  on  board. 

(ii)  Small  footrope  or  midwater  trawl 
gear.  Cumulative  trip  limits  for  canary 
rockfish,  chilipepper  rockfish,  widow 
rockfish.  yellowtail  rockfish,  bocaccio. 
minor  shelf  rockfish.  minor  nearshore 
rockfish.  and  lingcod.  as  indicated  in 
Table  3  to  section  IV,  are  allowed  only 
if  small  footrope  gear  or  midwater  trawl 
gear  is  used,  and  if  that  gear  meets  the 
specifications  in  paragraphs  IV.A.(14). 

(iii)  Midwater  trawl  gear.  Higher 
yellowtail  and  widow  rockfish 
cumulative  trip  limits  are  available  for 
limited  entry  vessels  using  midwater 
trawl  gear.  Each  landing  that  contains 
yellowtail  or  widow  rockfish  is 
attributed  to  the  gear  on  board  with  the 
most  restrictive  trip  limit  for  those 
species.  Landings  attributed  to  small 
footrope  trawl  must  not  exceed  the 
small  footrope  limit,  and  landings 
attributed  to  midwater  trawl  must  not 
exceed  the  midwater  trawl  limit.  If  a 
vessel  has  landings  attributed  to  both 
types  of  trawls  during  a  cumulative  trip 
limit  period,  all  landings  are  counted 
toward  the  most  restrictive  gear-specific 
cumulative  limit. 

(iv)  More  than  one  type  of  trawl  gear 
on  board;  trawl  gear  and  non-trawl  gear 
on  board.  The  cumulative  trip  limits  in 
Table  3  of  Section  IV  must  not  be 
exceeded.  For  the  first  time  in  2003,  it 
is  prohibited  to  have  more  \han  one  type 
of  trawl  gear  on  board.  It  is  prohibited 
to  have  more  than  one  type  of  limited 
entry  trawl  gear  on  board  and  it  is 
prohibited  to  have  both  limited  entry 
trawl  gear  and  exempted  trawl  gear  on 
board.  It  is  also  prohibited  to  have  both 
trawl  gear  and  non-trawl  (limited  entry 
or  open  access)  gear  on  board  at  the 
same  time. 

(c)  State  landing  receipts. 
Washington,  Oregon,  and  California  wiU 
require  the  type  of  trawl  gear  on  board 
to  be  recorded  on  the  State  landing 
receipt(s)  for  each  trip  or  on  an 
attachment  to  the  State  landing  receipt. 

(d)  Gear  inspection.  All  trawl  gear  and 
trawl  gear  components,  including 
unattached  rollers  or  bobbins,  must  be 
readily  accessible  and  made  available 
for  inspection  at  the  request  of  an 
authorized  officer.  No  trawl  gear  may  be 
removed  from  the  vessel  prior  to 
offloading.  All  footropes  shall  be 
uncovered  and  clearly  visible  except 
when  in  use  for  fishing. 

(15)  Platooning — limited  entry  trawl 
vessels.  Limited  entry  trawl  vessels  are 
automatically  in  the  "A"  platoon,  imless 
the  "B"  platoon  is  indicated  on  the 


limited  entry  permit.  If  a  vessel  is  in  the 
"A"  platoon,  its  cumulative  trip  limit 
periods  begin  and  end  on  the  begiiming 
and  end  of  a  calendar  month  as  in  the 
past.  No  more  than  one  trawl  permit 
may  be  registered  to  a  vessel  unless  a 
permit  is  endorsed  for  both  trawl  and 
either  longline  or  pot  gear  and  is  being 
stacked  imder  §  660.335(c)  for  use  in  the 
limited  entry  fixed  gear  primary 
sablefish  fishery.  If  a  vessel  is  registered 
for  use  with  more  than  one  permit  with 
a  trawl  endorsement  through  the  fixed 
gear  permit  stacking  program,  then  the 
vessel  owner  must  designate  one  trawl- 
endorsed  permit  as  his  base  trawl 
permit  and  may  only  fish  in  the  platoon 
associated  with  that  base  trawl  permit. 
If  a  limited  entry  trawl  permit  is 
authorized  for  the  "B"  platoon,  then 
cumulative  trip  limit  periods  will  begin 
on  the  16th  of  the  month  (generally  2 
weeks  later  than  for  the  "A"  platoon), 
unless  otherwise  specified. 

(a)  For  a  vessel  in  the  "B"  platoon, 
cumulative  trip  limit  periods  begin  on 
the  16th  of  the  month  at  0001  hours,  l.t., 
and  end  at  2400  hours,  l.t..  on  the  15th 
of  the  month.  Therefore,  the 
management  measures  announced 
herein  that  are  effective  on  January  1, 
2003,  for  the  "A"  platoon  vdll  be 
effective  on  January  16,  2003,  for  the 
"B"  platoon.  The  effective  date  of  any 
inseason  changes  to  the  cumulative  trip 
limits  also  will  be  delayed  for  2  weeks 
for  the  "B"  platoon,  unless  otherwise 
specified. 

(b)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  may  tcike  and  retain,  but 
may  not  land,  groundfish  ft-om  January 
1,  2003,  through  January  15,  2003. 

(c)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  will  have  the  same 
cumulative  trip  limits  for  the  November 
16,  2003,  through  December  31,  2003, 
period  as  a  vessel  operating  in  the  "A" 
platoon  has  for  the  November  1,  2002, 
through  December  31.  2002  period. 

(16)  Permit  transfers.  Limited  entry 
permit  transfers  are  to  take  effect  no 
earlier  than  the  first  day  of  a  major 
cumulative  limit  period  following  the 
day  NMFS  receives  the  transfer  form 
and  original  permit  (50  CFR 
660.335(e)(3)).  Those  days  in  2003  are 
January  1,  March  1,  May  1,  July  1, 
September  1 ,  and  November  1 ,  and  are 
delayed  by  15  days  (starting  on  the  16th 
of  a  month)  for  the  "B"  platoon. 

(17)  Exempted  fisheries.  U.S.  vessels 
operating  under  an  exempted  fishing 
permit  (EFP)  issued  under  50  CFR  part 
600  are  also  subject  to  these  restrictions, 
luiless  otherwise  provided  in  the 
permit.  EFPs  may  include  the  collecting 
of  scientific  samples  of  groundfish 
species  that  would  otherwise  be 
prohibited  for  retention. 
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(18)  Application  of  requirements. 
Paragraphs  IV.B.  and  IV.C.  pertain  to  the 
commercial  groundfish  fishery,  but  not 
to  Washington  coastal  tribal  fisheries, 
which  are  described  in  Section  V.  The 
provisions  in  paragraphs  IV.B.  and  IV.C. 
that  are  not  covered  luider  the  headings 
"limited  entry"  or  "open  access"  apply 
to  all  vessels  in  the  commercial  fishery 
that  take  and  retain  groundfish,  unless 
otherwise  stated.  Paragraph  IV.D. 
pertains  to  the  recreational  fishery. 

(19)  Rockfish  Conservation  Areas.  For 
2003,  the  Council  has  introduced 
several  RCAs  and  a  YRCA  and  has 
retained  the  CCAs  used  in  2001  and 
2002.  Collectively,  any  geographically 
defined  area  where  specific  fishing 
activities  are  prohibited  (closed)  or 
otherwise  restricted  intended  to  protect 
a  particular  groundfish  species  or 
species  group  or  intended  to  protect  a 
complex  of  species  is  referred  to  as  a 
Groundfish  Conservation  Area.  The 
YRCA,  the  CCAs,  and  the  larger  depth- 
based  RCAs  are  Groundfish 
Conservation  Areas.  Larger  RCAs 
intended  to  protect  a  complex  of 
species,  such  as  overfished  shelf 
rockfish  species,  have  boundaries 
defined  by  a  series  of  coordinates 
intended  to  approximate  particular 
depth  contours,  such  as  100  fm  (183  m), 
150  fin  (274  m),  250  fin  (457,)  etc. 
Different  gear  types  or  fishing  sectors 
may  have  RCAs  with  differing 
boimdaries. 

(a)  Yelloweye  Rockfish  Conservation 
Area.  The  coordinates  of  the  YRCA  are 
defined  at  §  660.304(d).  Recreational 
fishing  for  groundfish  is  prohibited 
within  the  YRCA.  It  is  unlawful  for 
recreational  fishing  vessels  to  take, . 
retain,  possess,  or  land  groundfish 
inside  the  YRCA. 

(b)  Cowcod  Conservation  Areas.  The 
coordinates  of  the  Cowcod  Conservation 
Areas  (CCAs)  are  defined  at 

§  660.304(c).  Recreational  and 
commercial  fishing  for  groundfish  is 
prohibited  within  the  CCAs,  except  that 
recreational  and  commercial  fishing  for 
rockfish  and  lingcod  is  permitted  in 
waters  inside  20-fathoms  (36.9-m).  It  is 
imlawful  to  take  and  retciin,  possess,  or 
land  groundfish  inside  the  CCAs,  except 
for  rockfish  and  lingcod  taken  in  waters 
inside  the  20-fathom  (36.9-m)  depth 
contoiu-,  when  those  waters  are  open  to 
fishing.  Commercial  fishing  vessels  may 
transit  through  the  Western  CCA  with 
their  gear  stowed  and  groundfish  on 
board  only  in  a  corridor  through  the 
Western  CCA  bounded  on  the  north  by 
the  latitude  line  at  33°00'30''  N.  lat.,  and 
bounded  on  the  south  by  the  latitude 
line  at  32°59'30"  N.  lat. 

(c)  Limited  entry  trawl  groundfish 
coastwide  and  open  access  exempted 


trawl  south  of4(flO'  N.  lat. 
Conservation  Area.  "• 

(i)  The  trawl  RCA  is  closed  to  limited 
entry  groundfish  trawl  fishing  coastwide 
and  to  open  access  exempted  trawl 
fishing  (except  for  pink  shrimp 
trawling)  south  of  40°10'N.  lat.  Fishing 
with  limited  entry  groundfish  trawl  gear 
is  prohibited  within  the  trawl  RCA 
north  of  40°10'  N.  lat.  and  fishing  with 
any  trawl  gear  is  prohibited  within  the 
trawl  RCA  south  of  40°10'  N.  lat.,  unless 
that  vessel  is  trawling  for  pink  shrimp. 
Coastwide,  it  is  imlawful  to  take  and 
retain,  possess,  or  land  groundfish  taken 
with  limited  entry  groundfish  trawl  gear 
in  the  trawl  RCA.  South  of  40°10'  N.  lat., 
it  is  luilawful  to  take  and  retain, 
possess,  or  land  any  species  of  fish 
taken  with  any  type  of  trawl  gear  in  the 
trawl  RCA.  Trawl  vessels  may  transit 
through  the  trawl  RCA,  with  or  without 
groundfish  on  board,  provided  all 
groimdfish  trawl  gear  is  stowed  either: 
(1)  below  deck;  or  (2)  if  the  gear  cannot 
readily  be  moved,  in  a  secured  and 
covered  manner,  detached  from  all 
towing  lines,  so  that  it  is  rendered 
unusable  for  fishing;  or  (3)  remaining  on 
deck  imcovered  if  the  trawl  doors  are 
himg  from  their  stanchions  and  the  net 
is  disconnected  from  the  doors.  These 
restrictions  do  not  apply  to  vessels 
fishing  with  midwater  trawl  gear  for 
Pacific  whiting  or  taking  and  retaining 
yellowtail  rockfish  or  widow  rockfish  in 
association  with  Pacific  whiting  caught 
with  midwater  trawl  gear  or  to  taking 
and  retaining  yellowtail  or  widow 
rockfish  with  midwater  trawl  gear  when 
trip  limits  are  authorized  for  those 
species  (November-December  2003.)  If  a 
vessel  fishes  in  an  RCA,  it  may  not 
participate  in  any  fishing  on  that  trip 
that  is  inconsistent  with  the  restrictions 
that  apply  within  the  RCA.  For  example, 
if  a  vessel  participates  in  the  pink 
shrimp  fishery  within  the  RCA,  the 
vessel  caxuiot  on  the  same  trip 
participate  in  the  DTS  fishery  outside  of 
the  RCA.  Nothing  in  these  Federal 
regulations  supercede  any  State 
regulations  that  may  prohibit  trawling 
shoreward  of  the  3  nm  State  waters 
boundary  line. 

(ii)  Between  the  U.S.  border  with 
Canada  and  40°10'  N.  lat.,  the  ti-awl  RCA 
is  defined  along  an  eastern,  inshore 
boundary  approximating  100  fm  (183  m) 
in  January  through  jime  and  October 
through  December,  and  approximating 
75  fin  (137  m)  in  July  and  August. 
Between  40°10'  N.  lat.  and  34°27'  N.  lat., 
the  trawl  RCA  is  defined  along  an 
eastern,  inshore  boimdary 
approximating  50  fm  (91  m)  in  January 
and  February  and  60  fm  (110  m)  in 
March  through  December.  Between 
34°27'  N.  lat.  and  the  U.S.  border  with 


Mexico,  along  the  mainland  coast  of 
California,  the  trawl  RCA  is  defined 
along  an  eastern,  inshore  boundary 
approximating  100  fm  (183  m) 
throughout  the  year.  Between  34°27'  N. 
lat.  and  the  U.S.  border  with  Mexico, 
adjacent  to  the  islands  offshore  of 
California,  the  trawl  RCA  is  defined 
along  an  inshore  boundary 
approximating  20  fin  (37  m)  throughout 
the  year.  Boundary  coordinates  are 
provided  below  at  paragraph  (e)  of  this 
section. 

(iii)  Between  the  U.S.  border  with 
Canada  and  38°  N.  lat.,  the  trawl  RCA 
is  defined  along  a  western,  offshore 
boundary  approximating  250  fm  (457  m) 
in  March  through  October,  and 
approximating  250  fm  (457  m)  with 
some  modifications  to  provide  open 
areas  to  allow  winter  petrale  sole  fishing 
in  January,  February.  November,  and 
December.  Between  38°  N.  lat.  and  the 
U.S.  border  with  Mexico,  the  trawl  RCA 
is  defined  along  a  western,  offshore 
boundary  approximating  150  fm  (274  m) 
throughout  the  year.  Boundary 
coordinates  are  provided  below  at 
paragraph  (e)  of  this  section. 

(dj Non-Trawl  (Limited  Entry  Fixed 
Gear  and  Open  Access  Nontrawl  Gears) 
Groundfish  Conservation  Area. 

(i)  The  non-trawl  RCA  is  closed  to 
non-trawl  gear  (limited  entry  or  open 
access  longline  and  pot  or  trap,  open 
access  hook-and-line,  pot  or  trap, 
gillnet,  set  net,  trammel  net  and  spear) 
fishing  for  groundfish.  Fishing  with 
non-trawl  gear  is  prohibited  within  the  j 
non-trawl  gear  RCA.  It  is  unlawful  to 
take  and  retain,  possess,  or  land 
groundfish  taken  with  non-trawl  gear  in 
the  non-trawl  gear  RCA.  Limited  entry 
fixed  gear  and  open  access  non-trawl 
gear  vessels  may  transit  through  the 
non-trawl  gear  RCA,  with  or  without 
groundfish  on  board.  These  restrictions 
do  not  apply  to  vessels  fishing  for 
species  other  than  groimdfish  with  non- 
trawl gear.  If  a  vessel  fishes  in  an  RCA, 
it  may  not  participate  in  any  fishing  on 
that  trip  that  is  inconsistent  with  the 
restrictions  that  apply  within  the  RCA. 
For  example,  if  a  vessel  participates  in 
the  salmon  troll  fishery  within  the  RCA, 
the  vessel  cannot  on  the  same  trip 
participate  in  the  sablefish  fishery 
outside  of  the  RCA. 

(ii)  Between  the  U.S.  border  with 
Canada  and  46°16'  N.  lat.,  the  non-trawl 
gear  RCA  extends  to  the  shoreline. 
Between  46°16'  N.  lat.  and  40°10'  N.  lat.. 
the  non-trawl  gear  RCA  is  defined  along 
an  eastern,  inshore  boundary 
approximating  27  fin  (49  m)  throughout 
the  year.  Between  40°10'  N.  lat.  and  the 
U.S.  border  with  Mexico,  the  non-trawl 
gear  RCA  is  defined  along  an  eastern, 
inshore  boundary  approximating  20  fm 
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(37  m)  throughout  the  year,  except  as  (17)  42°45.80'  N.  lat.,  124°35.41'  W. 

provided  for  between  Point  Fennin  long.; 

(33°41'  N.  lat.;  118°18'  W.  long.)  and  the  (18)  42°38.46'  N.  lat.,  124°27.49'  W. 

Newport  South  Jetty  (33°36'N. lat.:  117°  long.; 

51'  W.  long.)  Between  a  line  drawn  due  (19)  42°35.29'  N.  lat.,  124°26.85  W. 

soudi  from  Point  Fermin(33°41'N.  lat.;  long.; 

118°18'  W.  long.)  and  a  line  drawn  due  (20)  42°31.49'  N.  lat..  124°31.40  W. 

west  from  the  Newport  South  Jetty  long^; 

{33°36'  N  .lat.;  117°  51'  W.  long.,)  (21J  42  29.06  N.  lat.,  124  32.24  W. 

vessels  fishing  with  hook-and-line  and/  lo°|„; 

or  trap  (or  pot)  gear  may  operate  from  122J  42  14.2b  IN.  lat.,  1Z4  zb.^/  w. 

tT  raf  ^T"^^  line  approximating  °n|^:  124°21.94'  W. 

50  fin  (91  m)  m  the  months  of  July  and  i        . 

August.  Boimdary  coordinates  are  °°|^j  ^^OQ.IO'  N.  lat..  124°20.99'  W. 

provided  below  at  paragraph  (e)  oi  this  , 

^®?M°t;  .  .uTtcK    A         -.1,  (25)42°0.00'N.  lat.,124°21.03'W. 

(in)  Between  the  U.S.  border  with  ,   '    / 

Canada  and  40°10'  N.  lat.,  the  non-trawl       °  8g\  41055  33.  n.  lat..  124°20.34'  W. 
gear  RCA  is  defined  along  a  western.  ^^      . 

(27)  41°50.93'  N.  lat.,  124°23.74'  W. 
long.; 

(28)  41°41.83'  N.  lat..  124°16.99'  W. 
long.; 

defined  along  a  western,  offshore  (29)  41°35.48'  N.  lat.,  124°16.35'  W. 

boimdary  approximating  150  fin  (274  m)     long.; 


offshore  boundary  approximating  100 
fin  (183  m)  throughout  the  year. 
Between  40°10'  N.  lat.  and  the  U.S. 
border  with  Mexico,  the  trawl  RCA  is 


throughout  the  year.  Boimdary 
coordinates  are  provided  below  at 
paragraph  (e)  of  this  section. 

(e)  RCA  Boundary  Coordinates. 
Coordinates  for  the  specific  boundaries 
that  approximate  the  depth  contours 
selected  for  both  trawl  and  non-trawl 
gear  RCAs  eire  provided  here. 

(i)  The  27-fm  (49-m)  depth  contour 
used  between  46°16'  N.  lat.  and  40°10' 
N.  lat.  as  an  eastern  boundary  for  the 
non-trawl  RCA  is  defined  by  straight 
lines  connecting  all  of  the  following 
points  in  the  order  stated: 

(1)  46°16.00'  N.  lat.  124°12.39'  W. 
long.; 

(2)  46°14.85'  N.  lat..  124°12.39'  W. 
long.; 

(3)  46°3.95'  N.  lat..  124°3.64'  W.  long.; 

(4)  45°43.14'  N.  lat..  124°0.17'  W. 
long.; 

(5)  45°23.33'  N.  lat.,  124°1.99'  W. 
long.; 


(30)  41°23.51'  N.  lat.,  124°10.48'  W. 
long.; 

(31)  41°4.62'  N.  lat..  124°14.44'  W. 
long.; 

(32)  40°54.28'  N.  lat..  124°13.90'  W. 
long.; 

(33)  40°40.37'  N.  lat.,  124°26.21'  W. 
long.; 

(34)  40°34.03'  N.  lat..  124°27.36'  W. 
long.; 

(35)  40°28.88'  N.  lat..  124°32.41'  W. 
long.; 

(36)  40°24.82'  N.  lat..  124°29.56'  W. 
long.; 

(37)  40°22.64'  N.  lat.,  124°24.05'  W. 
long.; 

(38)  40°18.67'  N.  lat..  124°21.90' W. 
long.; 

(39)  40°14.23'  N.  lat..  124°23.72'  W. 
long.;  and 

(40)  40°10.00'  N.  lat..  124°17.22'  W. 
long.; 

(ii)  The  75-fm  (137-m)  depth  contour 


(6)  45°9.54'  N.  lat.,  124°1.65'  W.  long.;     used  north  of  40°10'  N.  lat.  as  an  eastern     long.; 

(7^  AA°rtQ  QQ' \J    lot      19il°aK7'W  hniinHarv  fnr  fhp.  trawl  RPA  in  the  f.14' 


(9)  47°42.00'  N.  lat..  124°58.98'  W. 
long.; 

(10)  47°35.52'  N.  lat.,  124°55.50'  W. 
long.; 

(11)  47°22.02'  N.  lat,  124°44.40'  W. 
long.; 

(12)  47°16.98'N.  lat,  124°45.48' W. 
long.; 

(13)  47°10.98'  N.  lat,  124°48.48'  W. 
long.; 

(14)  47°04.98'  N.  lat.,  124°49.02'  W. 
long.; 

(15)  46°57.98'  N.  lat,  124°46.50'  W. 
long.; 

(16)  46°54.00'  N.  lat.  124°45.00'  W. 
long.; 

(17)  46°48.48'  N.  lat.  124°44.52'  W. 
long.; 

(18)  46°40.02'  N.  lat,  124°36.00'  W. 
long.; 

(19)  46°34.09'N.  lat.  124°27.03' W. 
long.; 

(20)  46°24.64'  N.  lat,  124°30.33'  W. 
long.; 

(21)  46°19.98'N.  lat,  124°36.00' W. 
long.; 

(22)  46°18.14'  N.  lat.  124°34.26'  W. 
long.; 

(23)  46°18.72'  N.  lat,  124°22.68'  W. 
long.; 

(24)  46°14.64'  N.  lat,  124°22.54'  W. 
long.; 

(25)  46°11.08'  N.  lat.  124°30.74'  W. 
long.; 

(26)  46°4.28'  N.  lat,  124°31.49'  W. 
long.; 

(27)  45°55.97'  N.  lat,  124°19.95'  W. 
long.; 

(28)  45°44.97'  N.  lat,  124°15.96'  W. 
long.; 

(29)  45°43.14'  N.  lat..  124°21.86'  W. 
long.; 

(30)  45°34.44'  N.  lat.  124°14.44' W. 
long;; 

(31)  45°15.49'  N.  lat.  124°11.49'  W. 
long.; 

(32)  44°57.31'  N.  lat.,  124°15.03'  W. 
long.; 

(33)  44°43.90'  N.  lat.,  124°28.88'  W. 


(7)  44°39.99'  N.  lat.  124°8.67'  W. 
long.; 

(8)  44°20.86'N.  lat.  124°10.31' W. 
long.; 

(9)  43°37.11'  N.  lat.  124°14.91'  W. 
long.; 

(10)  43°27.54'  N.  lat.  124°18.98'  W. 
long.; 

(11)  43°20.68'  N.  lat.  124°25.53' W. 
long.; 

(12)  43°15.08'  N.  lat.  124°27.17'  W. 
long.; 

(13)  43°6.89'  N.  lat,  124°29.65'  W. 
long.; 

(14)  43°1.02'N.  lat,  124°29.70' W. 
long.; 

(15)  42°52.67'  N.  lat.  124°36.10'  W. 
long.; 

(16)  42°45.96'  N.  lat.  124°37.95'  W, 
long.; 


boundary  for  the  trawl  RCA  in  the  (34)  44°28.64'  N.  lat.  124°35.67'  W. 

months  of  July  and  August  is  defined  by     long.; 


straight  lines  connecting  all  of  the 
following  points  in  the  order  stated: 

(1)  48°14.58'  N.  lat.  125°42.47'  W. 
long.; 

(2)  48°20.26'N.  lat.  125°23.03' W. 
long.; 

(3)  48°23.00'  N.  lat.  124°50.00' W. 
long.; 

(4)  48°17.10'  N.  lat.  124°54.82'  W. 
long.; 

(5)  48°05.10'  N.  lat,  124°59.40'  W. 
long.; 

(6)  48°04.98'  N.  lat,  125°10.02'  W. 
long.; 

(7)  47°54.00'N.  lat.  125°04.98' W. 
long.; 

(8)  47°44.52'  N.  lat,  125°00.00'  W. 
long.; 


(35)  44°25.31'N.  lat.  124°43.08' W. 
long.; 

(36)  44°17.15'  N.  lat,  124°47.98'  W. 
long.; 

(37)  44°13.67'  N.  lat,  124°54.41'  W. 
long.; 

(38)  43°56.85'  N.  lat.,  124°55.32'  W. 
long.; 

(39)  43°57.50'N.  lat,  124°41.23' W. 
long.; 

(40)  44°1.79'  N.  lat,  124°38.00'  W. 
long.; 

(41)  44°2.16'N.  lat,  124°32.62' W. 
long.; 

(42)  43°58.15'  N.  lat,  124°30.39'  W. 
long.; 

(43)  43°53.25'N.  lat,  124°31.39' W. 
long.; 
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(44)  43°35.56'  N.  lat.,  124°28.17'  W. 
long.; 

(45)  43°21.84'N.  lat.,  124°36.07' W. 
long.; 

(46)  43°19.73'  N.  lat.,  124°34.86'  W. 
long.; 

(47)  43°9.38'  N.  lat,  124°39.30'  W. 
long.; 

(48)  43°7.11'  N.  lat.,  124°37.66'  W. 
long.; 

(49)  42°56.27'  N.  lat.,  124°43.29'  W. 
long.; 

(50)  42°45.00'  N.  lat.,  124°41.50'  W. 
long.; 

(51)  42°39.72'N.  lat..  124°39.11' W. 
long.; 

(52)  42°32.88'  N.  lat.,  124°40.13'  W. 
long.; 

(53)  42°32.30'N.  lat.,  124°39.04' W. 
long.; 

(54)  42°26.96'N.  lat.,  124°44.31' W. 
long.; 

(55)  42°24.11'  N.  lat.,  124°42.16'  W. 
long.; 

(56)  42°21.10'  N.  lat.,  124°35.46'  W. 
long.; 

(57)  42°14.72'  N.  lat,  124°32.30'  W. 
long.; 

(58)  42°9.24'N.  lat,  124°32.04' W. 
long.; 

(59)  42°1.89'N.  lat.  124°32.70' W. 
long.; 

(60)  42°0.03'N.  lat.  124°32.02' W. 
long.; 

(61)  42°0.00'N.  lat,  124°32.02' W. 
long.; 

(62)  41°46.18'  N.  lat,  124°26.60'  W. 
long.; 

(63)  41°29.22'  N.  lat,  124°28.04'  W. 
long.; 

(64)  41°9.62'N.  lat.  124°19.75' W. 
long.; 

(65)  40°50.71'N.  lat.  124°23.80' W. 
long.; 

(66)  40°43.35'  N.  lat,  124°29.30'  W. 
long.; 

.     (67)  40°40.24'  N.  lat.  124°29.86'  W. 
long.; 

(68)  40°37.50'N.  lat.  124°28.68' W. 
long.; 

(69)  40°34.42'  N.  lat..  124°29.65'  W. 
long.; 

(70)  40°34.74'N.  lat,  124°34.61' W. 
long.; 

(71)  40°31.70'  N.  lat.  124''37.13'  W. 
long.; 

(72)  40°25.03'  N.  lat.  124°34.77'  W. 
long.; 

(73)  40°23.58'  N.  lat.  124°31.49'  W. 
long.; 

(74)  40°23.64'^N.  lat,  124°28.35'  W. 
long.; 

(75)  40°22.53'  N.  lat,  124°24.76'  W. 
long.; 

(76)  40°21.46'  N.  lat,  124°24.86'  W. 
long.; 

(77)  40°21.74'  N.  lat,  124°27.63'  W. 
long.; 

(78)  40°19.76'  N.  lat,  124°28.15'  W. 
long.; 


(79)  40°18.00'  N.  lat.,  124°25.38'  W. 
long.; 

(80)  40°18.54'  N.  lat,  124°22.94' W. 
long.; 

(81)  40°15.55'N.  lat.,  124°25.75' W. 
long.; 

(82)  40°16.06'  N.  lat,  124°30.48'  W. 
long.; 

(83)  40°15.75'  N.  lat,  124°31.69'  W. 
long.;  and 

(84)  40°10.00'  N.  lat,  124°21.28'  W. 
long, 

(iii)  The  lOO-fm  (183-m)  depth 
contour  used  north  of  40°10'  N.  lat.  as 
an  eastern  boundary  for  the  trawl  RCA 
and  as  a  western  boimdary  for  the  non- 
trawl  RCA  is  defined  by  straight  lines 


(26)  48°06.00'  N.  lat. 
long.; 

(27)48°04.62'N.  lat 
long.; 

(28)  48°04.84'  N.  lat. 
long.; 

(29)  48°06.41'  N:  lat. 
long.; 

(30)  48°06.00'  N.  lat. 
long.; 

(31)  48°07.28'  N.  lat 
long.;    . 

(32)  48°03.45'  N.  lat. 
long.; 

(33)  47^59.50'  N.  lat. 
long.; 

(34)47°58.68'N.  lat 


connecting  all  of  the  following  points  in     ^°^&\ 


the  order  stated: 

(1)  48°15.0P'  N.  lat,  125°41.00'  W. 
long.; 

(2)  48°14.00'  N.  lat,  125°36.00'  W. 
long.; 

(3)  48°09.50'  N.  lat.,  125°40.50'  W. 
long.; 

(4)  48°08.00'  N.  lat.,  125°38.00'  W. 
long.; 

(5)  48°05.00'N.  lat.,  125°37.25' W. 
long.; 

(6)  48°02.60'N.  lat..  125°34.70' W. 
long.; 

(7)  47°59.00'  N.  lat.,  125°34.00'  W. 
long.; 

(8)  47°57.26'  N.  lat.,  125°29.82'  W. 
long.; 

(9)  47°59.87'  N.  lat,  125°25.81'  W. 
long.; 

(10)  48°01.08'N.  lat,  125°24.53' W. 
long.; 

(11)  48°02.08'N.  lat,  125°22.98' W. 
long.; 

(12)  48°02.97'  N.  lat,  125°22.89'  W. 
long.; 

(13)  48°04.47'  N.  lat,  125°21.75'  W. 
long.; 

(14)  48°06.11'  N.  lat.,  125°19.33'  W. 
long.; 

(15)  48°07.95'  N.  lat..  125°18.55'  W. 
long.; 

(16)  48°09.00'  N.  lat.,  125°18.00' W. 
long.; 

(17)  48°11.31'  N.  lat,  125°17.55'  W. 
long.; 

(18)  48°14.60'N.  lat.  t25°13.46' W. 
long.; 

(19)  48°16.67'  N.  lat,  125°14.34'  W. 
long.; 

(20)  48°18.73'  N.  lat.,  125°14.41'  W. 
long.; 

(21)  48°19.98'  N.  lat,  125°13.24'  W. 
long.; 

(22)  48°22.95'N.  lat.,  125°10.79' W. 
long.; 

(23)  48°21.61'  N.  lat,  125°02.54'  W. 
long.; 

(24)  48°23.00'  N.  lat,  124°49.34'  W. 
long.; 

(25)  48°17.00'  N.  lat.  124°56.50'  W. 
long.; 


(35)  47°56.62'  N.  lat. 
long.; 

(36)  47°53.71'  N.  lat 
long.; 

,(37)47°51.70'N.  lat 
long.; 

(38)  47°49.95'  N,  lat. 
long.; 

(39)  47°49.00'  N.  lat. 
long.; 

(40)47°46.95'N.  lat 
long.; 

(41)47°46.58'N.  lat 
long.; 

(42)  47°44.07'  N.  lat. 
long.; 

(43)  47°43.32'  N.  lat. 
long.; 

(44)  47°40.95' N.  lat 
long.; 

(45)47°39.58'N.  lat 
long.; 

(46)  47°36.23' N.  lat 
long.; 

(47)  47°34.28'  N.  lat. 
long.; 

(48)47°32.17'N.  lat 
long.; 

(49)47°30.27'N.  lat 
long.; 

(50)47°30.60'N.  lat 
long.; 

{51)47°29.26'N.  lat 
long.; 

(52)47°28.21'N.  lat 
long.; 

(53)47°27.38'N.  lat 
long.; 

(54)47°25.61'N.  lat 
long.; 

(55)  47°23.54'  N.  lat 
long.; 

(56)  47°20.64'  N.  lat 
long.; 

{57)47°17.99'N.  lat 
long.; 

(58)47°18.20'N.  lat 
long.; 

(59)47°15.01'N.  lat 
long.; 

(60)  47°12.61'  N.  lat. 
long.; 


125°0O.0O'W. 
125°01.73'W. 
125°04.03'  W. 
125°06.51'W. 
125°08.00'W. 
125°11.14'W. 
125°16.66'W. 
125°18.88' W. 
125°16.19'W. 
125°13.50'W. 
125°11.96'W. 
125°09.38'W, 
125°06.07'W. 
125°03.00'W. 
125°04.00'W. 
125°03.15'W. 
125°04.28'  W. 
125°04.41'W. 
125°04.14'W. 
125°04.97'  W. 
125°02. 77' W. 
124°58.66'  W. 
124°57. 77' W. 
124°56.16'W. 
124°54.80' W. 
124°52.21'W. 
124°50.65'  W. 
124°49.34'  W. 
124°48.26'  W. 
124°46.42' W. 
124°45.91'W. 
124°45.59'W. 
124°49.12'W. 
124°51.09'W. 
124°54.89'  W. 
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(61)  47°08.22'N.  lat.,  124°56.53' W. 


long 


long 


(62)  47°08.50'  N.  lat.,  124°54.95'  W. 


(63)  47°01.92'  N.  lat.,  124°57.74'  W. 


long 


long 


(64)  47°01.14'N.  lat..  124°59.35' W. 


long 


(65)  46°58.48'N.  lat.,  124°57.81' W. 


long 


(66)  46°56.79'  N.  lat.,  124°56.03'  W. 


long 


(67)  46°58.01'  N.  lat,  124°55.09' W. 


long 


(68)  46°55.07'  N.  lat.,  124°54.14'  W. 


long 


(69)  46°59.60'  N.  lat..  124°49.79'  W. 


long 


(70)  46°58.72'N.  lat.,  124°48.78' W. 


long 


(71)46°54.45'N.  lat.,  124°48.36'W. 


(72)  46°53.99'N.  lat.,  124°49.95' W. 


long. 


long 


(73)  46°54.38'  N.  lat.,  124°52.73'  W. 


long 


(74)  46°52.38'N.  lat.,  124°52-.02' W. 


long 


(75)  46°48.93'  N.  lat.,  124°49.17'  W. 


long 


(76)  46°41.50'  N.  lat.,'  124°43.00'  W. 


long 


(77)  46°34.50'  N.  lat.,  124°28.50'  W. 


(78)  46°29.00'  N.  lat.  124°30.OO'  W. 


long.; 


long 


(79)  46°20.00'  N.  lat.  124°36.50'  W. 


long 


(80)  46°18.00'  N.  lat.,  124°38.00'  W. 


long 


(81)  46°17.00'  N.  lat..  124°35.50'  W. 


long 


(82)  46°17.00'  N.  lat,  124°22.50'  W. 


long 


(83)  46°15.02'  N.  lat,  124°23.77'  W. 


(84)  46°12.00'  N.  lat,  124°35.00'  W. 


long. 


(85)  46°10.50'  N.  lat,  124°39.00'  W. 


long.; 


long 


(86)  46°8.90'  N.  lat.,  124°39.11'  W. 


long, 


(87)  46°0.97'N.  lat,  124°38.56' W. 


long 


(88)  45°57.04'  N.  lat.  124°36.42'  W. 


long 


(89)  45°54.29'  N.  lat.,  124°40.02'  W. 


long 


(90)  45°47.19'  N.  lat,  124°35.58' W. 


long 


(91)  45°41.75'  N.  lat,  124°28.32'  W. 


long 


(92)  45°34.16'  N.  lat,  124°24.23'  W. 


long 


(93)  45°27.10'N.  lat.  124°21.74' W. 


long 


(94)  45°17.14'  N.  lat.,  124°17.85'  W. 


(95)  44°59.51'  N.  lat,  124°19.34'  W. 


long.: 


(96)  44°49.30'  N.  lat.,  124«'29.97'  W. 


long 


(97)  44°45.64'  N.  lat.,  124°33.89'  W. 


long 


(98)  44°33.00'  N.  lat.,  124°36.88'  W. 


long. 


(99)  44°28.20'  N.  lat,  124°44.72'  W. 


long. 


(100)  44°13.16'  N.  lat.,  124°56.36'  W. 


long 


(101)  43°56.34'  N.  lat,  124°55.74'  W. 


long 


(102)  43°56.47'N.  lat,  124°34.61' W. 


long 


(103)  43°42.73'  N.  lat.,  124°32.41'  W. 


long 


(104)  43°30.92'  N.  lat.,  124°34.43'  W. 


long. 


(105)  43°17.44'N.  lat.,  124°41.16' W. 


long 


(106)  43°7.04'  N.  lat..  124°41.25'  W. 


long. 


(107)  43°3.45'  N.  lat.  124°44.36'  W. 


long. 


(108)  43°3.90'  N.  lat.,  124°50.81'  W. 


long. 


(109)  42°55.70'N.  lat.,  124°52.79' W. 


long 


(110)  42°54.12'  N.  lat,  124°47.36'  W. 


long. 


(111)42°43.99'N.  lat,  124°42.38' W. 


long. 


(112)  42°38.23'  N.  lat,  124°41.25'  W. 


long. 


(113)  42°33.02'  N.  lat.,  124°42.38'  W. 


long. 


(114)  42°31.89'  N.  lat.,  124°42.04'  W. 


long.: 


(115)  42°30.08'N.  lat.,  124°42.67' W. 


long. 


(116)  42°28.27'  N.  lat..  124°47.08'  W. 


long. 


(117)  42°25.22'  N.  lat,  124°43.51'  W. 


long. 


(118)  42°19.22'  N.  lat,  124°37.92'  W. 


long. 


(119)  42°16.28'  N.  lat.,  124°36.11'  W. 


long. 


(120)  42°5.65'  N.  lat,  124°34.92'  W. 


long. 


(121)  42°0.00'N.  lat,  124°35.27' W. 


long.; 


(122)  42°00.00'  N.  lat..  124°35.26'  W. 


long. 


(123)  41°47.04'  N.  lat.,  124°27.64'  W. 


long. 


(124)  41"'32.92'  N.  lat.  124°28.79'  W. 


long. 


(125)  41°24.17'N.  lat,  124°28.46' W. 


long. 


(126)  41''10.12'  N.  lat,  124°20.50'  W. 


long. 


(127)  40°51.41'  N.  lat,  124°24.38'  W. 


long. 


(128)  40°43.71'  N.  lat.,  124°29.89'  W. 


long. 


(129)  40°40.14'  N.  lat.,  124°30.90'  W. 


long. 


(130)  40°37.35'  N.  lat.,  124°29.05'  W. 


long.; 


(131)  40°34.76'N.  lat,  124°29.82' W. 
long.;  ' 

(132)  40''36.78'N.  lat,  124°37.06' W. 
long.; 

(133)  40°32.44'N.  lat,  124°39.58' W. 
long.; 

(134)  40°24.82'N.  lat.,  124°35.12' W. 
long.; 

(135)  40°23.30'  N.  lat,  124°31.60'  W. 
long.; 

(136)  40°23.52'  N.  lat,  124°28.78'  W. 
long.; 

(137)  40°22.43'N.  lat,  124°25.0O' W. 
long.; 

(138)  40''21.72'  N.  lat,  124°24.94'  W. 
long.; 

(139)  40°21.87'N.  lat.,  124°27.96' W. 
long.; 

(140)  40'=21.40'  N.  lat,  124°28.74'  W. 
long.; 

(141)  40°19.68'N.  lat,  124°28.49' W. 
long.; 

(142)  40°17.73'  N.  lat.  124°25.43'  W. 
long.; 

(143)  40°18.37'N.  lat,  124°23.35' W. 
long.; 

(144)  40°15.75'N.  lat,  124°26.05' W. 
long.; 

(145)  40°16.75'  N.  lat.,  124''33.71'  W. 
long.; 

(146)  40°16.29'  N.  lat,  124°34.36'  W. 
long.;  and 

(147)  40°10.00'N.  lat,  124°21.12' W. 
long. 

(iv)  The  250-fm  (457-m)  depth 
contour  used  north  of  38°  N.  lat.  for 
March  through  October  as  a  western 
boimdary  for  the  trawl  RCA  is  defined 
by  straight  lines  connecting  all  of  the 
following  points  in  the  order  stated: 

(1)  48°14.68'  N.  lat.,  125°42.10'  W. 
long.; 

(2)  48°12.83'  N.  lat.,  125°39.71'  W. 
long.; 

(3)  48°13.00'  N.  lat.,  125°39.00'  W. 
long.; 

(4)  48°12.73'  N.  lat,  125°38.87'  W. 
long.; 

(5)  48°12.43'  N.  lat.,  125°39.12'  W. 
long.; 

(6)  48°11.83'  N.  lat.,  125°40.01'  W. 
long.; 

(7)48°11.78'N.  lat,  125°41.70'W. 
long.; 

(8)  48°10.62'N.  lat,  125°43.41' W. 
long.; 

(9)  48°09.23'  N.  lat.,  125°42.80'  W. 
long.; 

(10)  48°08.79'  N.  lat,  125°43.79'  W. 
long.; 

(11)  48°08.50'N.  lat..  125°45.00' W. 
long.; 

(12)  48°07.43'  N.  lat.,  125°46.36'  W. 
long.; 

(13)  48°06.00'  N.  lat,  125°46.50'  W. 
long.; 

(14)  48°05.38'N.  lat,  125°42.82' W. 
long.; 

(15)  48°04.19'  N.  lat.,  125°40.40'  W. 
long.; 
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(16)  48°03.50'  N.  lat.,  125°37.00'  W. 
long.; 

(17)  48°01.50'  N.  lat,  125°40.00'  W. 
long.; 

(18)  47°57.00'N.  lat.,  125°37.00' W. 
long.; 

(19)  47°55.21'  N.  lat.,  125°37.22'  W. 
long.; 

(20)  47°54.02'  N.  lat.,  125°36.57'  W. 
long.; 

(21)  47°53.67'N.  lat.,  125°35.06' W. 
long.; 

(22)  47°54.14'N.  lat.,  125°32.35' W. 
long.; 

(23)  47°55.50'N.  lat.,  125°28.56' W. 
long.; 

(24)  47°57.03'  N.  lat.,  125°26.52'  W. 
long.; 

(25)  47°57.98'  N.  lat.,  125°25.08'  W. 
long.; 

(26)  48°00.54'  N.  lat.,  125°24.38'  W. 
long.; 

(27)  48°01.45'  N.  lat.,  125°23.70'  W. 
long.; 

(28)  48°01.97'  N.  lat.,  125°22.34'  W. 
long.; 

(29)  48°03.68'N.  lat.,  125°21.20' W. 
long.; 

(30)  48°01.96'N.  lat,  125°19.56' W. 
long.; 

(31)  48°00.98'  N.  lat.»  125°20.43'  W. 
long.; 

(32)  48°00.00'  N.  lat.,  125°20.68'  W. 
long.; 

(33)  47°58.00'N.  lat,  125°20.00' W. 
long.; 

(34)  47°57.65'  N.  lat.,  125°19.18'  W. 
long.; 

(35)  47°58.00'N.  lat.,  125°18.00' W. 
long.; 

(36)  47°56.59'  N.  lat.,  125°18.15'  W. 
long.; 

(37)  47°51.30'  N.  lat,  125°18.32'  W. 
long.; 

(38)  47°49.88'N.  lat,  125°14.49' W. 
long.; 

(39)  47''49.00'  N.  lat,  125°11.00'  W. 
long.; 

(40)  47°47.99'N.  lat,  125°07.31' W. 
long.; 

(41)  47°46.47'N,  lat.,  125°08.63' W. 
long.; 

(42)  47°46.00'  N.  lat.,  125°06.00'  W. 
long.; 

(43)  47°44.50'  N.  lat,  125°07.50' W. 
long.; 

(44)  47°43.39'  N.  lat,  125°06.57'  W. 
long.; 

(45)  47°42.37'  N.  lat,  125°05.74'  W. 
long.; 

(46)  47°40.61'  N.  lat.,  125°06.48'  W. 
long.; 

(47)  47°37.43'  N.  lat.,  125°07.33'  W. 
long.; 

(48)  47°33.68'N.  lat.,  125°04.80' W. 
long.; 

(49)  47°30.00'  N.  lat,  125°00.00'  W. 
long.; 

(50)  47°28.00'  N.  lat.,  124°58.50'  W. 
long.; 


(51)  47°28.88'N.  lat,  124°54.71' W. 
long.; 

(52)47°27.70'N.  lat,  124°51.87'W. 
long.; 

(53)  47°24.84'  N.'lat,  124°48.45'  W. 
long.; 

(54)  47°21.76'  N.  lat.,  124°47.42'  W. 
long.; 

(55)  47°18.84'N.  lat.,  124°46.75' W. 
long.; 

(56)  47°19.82'  N.  lat.,  124°51.43'  W. 
long.; 

(57)  47°18.13'N.  lat,  124°54.25' W. 
long.; 

(58)  47*'13.50'  N.  lat,  124°54.69'  W. 
long.; 

(59)  47°15.00'  N.  lat.,  125°00.00'  W. 
long.; 

(60)  47°08.00'  N.  lat.,  124°59.83'  W. 
long.; 

(61)  47°05.79'  N.  lat.,  125°01.0p'  W. 
long.; 

(62)  47°03.34'  N.  lat.,  124°57.49'  W. 
long.; 

(63)  47°01.00'  N.  lat.,  125°00.00'  W. 
long.; 

(64)  46°55.00'  N.  lat.,  125°02.00'  W. 
long.; 

(65)  46°51.00'  N.  lat.,  124°57.00'  W. 
long.; 

(66)  46°47.00'  N.  lat.,  124°55.00'  W. 
long.; 

(67)  46°34.00'  N.  lat,  124°38.00'  W. 
long.; 

(68)  46°30.50'  N.  lat.,  124°41.00'  W. 
long.; 

(69)  46°33.00'  N.  lat.,  124°32.00'  W. 
long.; 

(70)  46°29.00'  N.  lat.,  124°32.00'  W. 
long.; 

(71)  46°20.00'  N.  lat.,  124°39.00'  W. 
long.; 

(72)  46''18.16'  N.  lat.,  124°40.00'  W. 
long.; 

(73)  46°15.83'  N.  lat.,  124°27.01'  W. 
long.; 

(74)  46°15.00'N.  lat,  124°30.96' W. 
long.; 

(75)  46''13.17'N.  lat,  124°37.87'W. 
long.; 

(76)  46°13.17'  N.  lat,  124°38.75'  W. 
long.; 

(77)  46°10.50'N.  lat,  124°42.00' W. 
long.; 

(78)  46°6.21'N.  lat,  124°41.85' W. 
long.; 

(79)  46°3.02'N.  lat,  124°50.27' W. 
long.; 

(80)  45°57.00'N.  lat.,  124°45.52' W. 
long.; 

(81)  45°46.85'  N.  lat,  124°45.91'  W. 
long.; 

(82)  45°45.81'  N.  lat.  124°47.05'  W. 
long.; 

(83)  45°44.87'N.  lat.,  124°45.98' W. 
long.; 

(84)  45°43.44'  N.  lat.,  124°46.03'  W. 
long.; 

(85)  45°35.82'  N.  lat,  124°45.72' W. 
long.; 


(86)  45°35.70'  N.  lat,  124°42.89'  W. 
long.; 

(87)  45°24.45'N.  lat.  124°38.21' W. 
long.; 

(88)  45°11.68'  N.  lat.,  124°39.38'  W. 
long.; 

(89)  44°57.94'  N.  lat,  124°37.02'  W. 
long.; 

(90)  44°44.28'  N.  lat,  124°50.79'  W. 
long.; 

(91)  44°32.63'  N.  lat.,  124°54.21'  W. 
long.; 

(92)  44°23.20'  N.  lat.,  124°49.87'  W. 
long.; 

(93)  44°13.17'  N.  lat.  124°58.81'  W. 
long.; 

(94)  43°57.92'  N.  lat,  124°58.29'  W. 
long.; 

(95)  43°50.12'  N.  lat..  124°53.36'  W. 
long.; 

(96)  43°49.53'  N.  lat.,  124°43.96'  W. 
long.; 

(97)  43°42.76'N.  lat,  124°41.40' W. 
long.; 

(98)  43°24.00'N.  lat,  124°42.61' W. 
long.; 

(99)  43°19.74'  N.  lat,  124°45.12'  W. 
long.; 

(100)  43°19.62'N.  lat,  124°52.95' W. 
long.; 

(101)  43°17.41'  N.  lat,  124°53.02'  W. 
long.; 

(102)  42^49.15'  N.Jat,  124°54.93'  W. 
long.; 

(103)  42°46.74'  N.  lat.,  124°53.39'  W. 
long.; 

(104)  42°43.76'N.  lat,  124°51.64' W. 
long.; 

(105)  42°45.41'N.  lat,  124°49.35' W. 
long.; 

(106)  42°43.92'  N.  lat.,  124°45.92'  W. 
long.; 

(107)  42°38.87'  N.  lat,  124''43.38'  W. 
long.; 

(108)  42''34.78'  N.  lat.,  124°46.56'  W. 
long.; 

(109)  42°31.47'  N.  lat.,  124°46.89'  W. 
long.; 

(110}42°31.00'N.  lat,  124°44.28' W. 
long.; 

(111)  42°29.22'  N.  lat.,  124°46.93'  W. 
long.; 

(112)  42°28.39'N.  lat,  124°49.94'  W. 
long.; 

(113)  42°26.28;N.  lat,  124°47.60' W. 
long.; 

(114)  42°19.58'  N.  lat.,  124°43.21'  W. 
long.; 

(115)  42°13.75'  N.  lat,  124°40.06'  W. 
long.; 

(116)  42°5.12'N.  lat,  124°39.06' W. 
long.; 

(117)41°59.99'N.  lat,  124°37.72' W. 
long.; 

(118)  42°0.00'  N.  lat.  124°37.76'  W. 
long.; 

(119)  41°47.93'N.  lat.  124°31.79' W. 
long.; 

(120)  41°21.35'  N.  lat,  124°30.35'  W. 
long.;. 
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(121)  41°7.11'  N.  lat.,  124°25.25'  W. 
long.; 

(122)  40°57.37'N.  lat..  124°30.25' W. 
long.; 

(123)  40°41.03'  N.  lat.,  124''33.21'  W. 
long.; 

(124)  40°37.40'  N.  lat.,  124°38.96'  W. 
long.; 

(125)  40°33.70'N.  lat.,  124°42.50' W. 
long.; 

(126)  40°31.31'  N.  lat.,  124°41.59'  W. 
long.; 

(127)  40°25.00'  N.  lat.,  124°36.65'  W. 
long.; 

(128)  40°22.42'  N.  lat.,  124°32.19'  W. 
long.; 

(129)  40°17.17'  N.  lat.,  124°32.21'  W. 
long.; 

(130)  40n8.68'N.  lat.,  124°50.44' W. 
long.; 

(131)  40°10.11'  N.  lat.,  124°28.25'  W. 
long.; 

(132)  40°1.63'  N.  lat.,  124°17.25'  W. 
long.; 

(133)  39°51.85'N.  lat.,  124°10.33^  W. 
long.; 

(134)  39°32.41'N.  lat,  124°0.01'W. 
long.; 

(135)  38''57.16'N.  lat.,  124°1.89' W. 
long.; 

'  (136)  38°11.66'N.  lat.,  123°30.87' W. 
long.; 

(137)  38°3.18'  N.  lat,  123°33.45'  W. 
long.;  and 

(138)  38°00.00'N.  lat.,  123°28.84' W. 
long. 

(v)  The  250-ftn  (457-m)  depth 
contour  modified  to  allow  fishing  for 
petrale  in  winter  months  of  January, 
February,  November,  and  December  and     long.; 


(14)  47°58.00'  N.  lat,  125°20.00'  W. 
long.; 

(15)  47°58.00'N.  lat.,  125°18.00' W. 
long.; 

(16)  47°52.00'  N.  lat,  125°16.50'  W. 
long.; 

(17)  47°49.00'  N.  lat,  125°11.00'  W. 
long.; 

(18)  47°46.00'  N.  lat,  125°06.00'  W. 
long.; 

(19)  47°44.50'N.  lat,  125°07.50' W. 
long.; 

(20)  47°42.00'  N.  lat.,  125°06.00'  W. 
long.; 

(21)  47°38.00'  N.  lat.,  125°07.00'  W. 
long.; 

(22)  47°30.00'N.  lat,  125°00.00' W. 
long.; 

(23)  47°28.00'  N.  lat.,  124°58.50'  W. 
long.; 

(24)  47°28.88'  N.  lat,  124°54.71'  W. 
long.; 

(25)  47°27.7P'  N.  lat,  124°51.87'  W. 
long.; 

(26)  47°24.84'  N.  lat.,  124°48.45'  W. 
long.; 

(27)  47°21.76'  N.  lat.,  124°47.42'  W. 
long.; 

(28)  47°18.84'N.  lat,  124°46.75' W. 
long.; 

(29)  47°19.82'  N.  lat,  124°51.43'  W. 
long.; 

(30)  47°18.13'  N.  lat,  124°54.25'  W. 
long.; 

(31)  47°13.50'  N.  lat.,  124''54.69'  W. 
long.; 

(32)  47°15.00'  N.  lat,  125°00.00'  W. 
long.; 

(33)  47°08.00'  N.  lat,  124°59.82'  W. 


used  north  of  38°  N.  lat.  as  a  western 
boundary  for  the  trawl  RCA  is  defined 
by  straight  lines  connecting  all  of  the 
following  points  in  the  order  stated: 

(1)  48°14.71'  N.  lat.,  .125°41.95'  W. 
long.; 

(2)  48°13.00'  N.  lat.,  125°39.00'  W. 
long.; 

(3)  48°08.50'  N.  lat.,  t25°45.00'  W. 
long.; 

(4)  48°06.00'  N.  lat.,  125°46.50'  W. 
long.; 

(5)  48°03.50'  N.  lat.,  125°37.00'  W. 
long.; 

(6)  48°01.50'  N.  lat.,  125°40.00'  W. 
long.; 

(7)  47°57.00'  N.  lat,  125°37.00' W. 
long.; 

(8)  47°55.50'  N.  lat.,  125°28.50'  W. 
long.; 

(9)  47°58.00'  N.  lat.,  125°25.00'  W. 
long.; 

(10)  48°00.50'  N.  lat.,  125°24.50'  W. 
long.; 

(11)  48°03.50'N.  lat,  125°21.00' W. 
long.; 

(12)  48°02.00'  N.  lat.,  125°19.50'  W. 
long.; 

(13)  48°00.00'  N.  lat,  125°21.00'  W. 
long.; 


(34)  47°05.79'  N.  lat,  125°01.00'  W. 
long.; 

(35)  47°03.34'  N.  lat,  124°57.49'  W. 
long.; 

(36)  47°01.00'  N.  lat,  125°00.00'  W. 
long.; 

(37)  46°55.00'  N.  lat.,  125°02.00'  W. 
long.; 

(38)  46°51.00'  N.  lat.,  124°57.00'  W. 
long.; 

(39)  46°47.00'  N.  lat,  124°55.00'  W. 
long.; 

(40)  46°34.00'  N.  lat.,  124°38.00'  W. 
long.; 

(41)  46°30.50'  N.  lat.,  124°41.00'  W. 
long.; 

(42)  46°33.00'  N.  lat.,  124°32.00'  W. 
long.; 

(43)  46°29.00'  N.  lat.,  124°32.00'  W. 
long.; 

(44)  46°20.00'  N.  lat.,  124°39.00'  W. 
long.; 

(45)  46°18.16'  N.  lat.,  124°40.00'  W. 
long.; 

(46)  46°15.83'  N.  lat.,  124°27.01'  W. 
long.; 

(47)  46°15.00'  N.  lat,  124°30.96'  W. 
long.; 

(48)  46°13.17'  N.  lat,  124°38.76'  W. 
long.; 


(49)  46°10.51'  N.  lat.,  124°41.99'  W. 
long.; 

(50)  46°6.24'N.  lat,  124°41.81' W. 
long.; 

(51)  46°3.04'N.  lat,  124°50.26' W. 
long.; 

(52)  45°56.99'  N.  lat.,  124°45.45'  W. 
long.; 

(53)  45°49.94'N.  lat,  124°45.75' W. 
long.; 

(54)  45°49.94'  N.  lat,  124°42.33'  W. 
long.; 

(55)  45°45.73'N.  lat,  124°42.18'  W. 
long.; 

(56)  45''45.73'  N.  lat.,  124°43.82'  W. 
long.; 

(57)  45°41.94'  N.  lat.,  124°43.61'  W. 
long.; 

(58)  45°41.58'  N.  lat.,  124°39.86'  W. 
long.; 

(59)  45°38.45'  N.  lat,  124°39.94'  W. 
long.; 

(60)  45°35.75'  N.  lat.,  124°42.91'  W. 
long.; 

(61)  45°24.49'  N.  lat.,  124°38.20'  W. 
long.; 

(62)  45°14.43'N.  lat,  124°39.05' W. 
long.; 

(63)  45°14.30'  N.  lat.,  124°34.19'  W. 
long.; 

(64)  45°8.98'  N.  lat...  124°34.26'  W. 
long.; 

(65)  45°9.02'  N.  lat,  124°38.81'  W. 
long.; 

(66)  44''57.98'  N.  lat.,  124°36.98'  W. 
long.; 

(67)  44°56.62'  N.  lat,  124°38.32'  W. 
long.; 

(68)  44°50.82'  N.  lat,  124°35.52'  W. 
long.; 

(69)  44°46.89'  N.  lat,  124°38.32'  W. 
long.; 

(70)  44°50.78'  N.  lat,  124°44.24'  W. 
long.; 

(71)  44°44.27'  N.  lat.  124°50.78'  W. 
long.; 

(72)  44°32.63'  N.  lat,  124°54.24'  W. 
long.; 

(73)  44°23.25'  N.  lat.,  124°49.78'  W. 
long.; 

(74)  44°13.16'  N.  lat.,  124°58.81'  W. 
long.; 

(75)  43°57.88'N.  lat,  124°58.25' W. 
long.; 

(76)  43°56.89'  N.  lat..  124°57.33'  W. 
long.; 

{77)  43°53.41'  N.  lat.,  124°51.95'  W. 
long.; 

(78)  43°51.56'  N.  lat.  124°47.38'  W. 
long.; 

(79)  43°51.49'  N.  lat,  124°37.77'  W. 
long.; 

(80)  43°48.02'  N.  lat.,  124°43.31'  W. 
long.; 

(81)  43°42. 77'  N.  lat.,  124°41.39'  W. 
long.; 

(82)  43°24.09'  N.  lat.,  124°42.57'  W. 
long.; 

(83)  43°19.73'  N.  lat,  124°45.09'  W. 
long.; 
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(84)  43°15.98'  N.  lat.,  124°47.76'  W. 
long.; 

(85)  43°4.14'N.  lat.,  124°52.55' W. 
long.; 

(86)  43°4.00'  N.  lat.,  124°53.88'  W. 
long.; 

(87)  42°54.69'  N.  lat.,  124°54.54'  W. 
long.; 

(88)  42°45.46'N.  lat.,  124°49.37' W. 
long.; 

(89)  42°43.91'  N.  lat.,  124°45.90'  W. 
long.; 

(90)  42°38.84'N.  lat.,  124°43.36' W. 
long.; 

(91)  42°34.82'N.  lat.,  124°46.56'  W. 
long.; 

(92)  42°31.57'  N.  lat.,  124''46.86'  W. 
long.; 

(93)  42°30.98'  N.  lat.,  124°44.27'  W. 
long.; 

(94)  42°29.21'  N.  lat.,  124°46.93'  W. 
long.; 

(95)  42°28.52'  N.  lat.,  124°49.40'  W. 
long.; 

(96)  42°26.06'N.  lat.,  124°46.61'W. 
long.; 

(97)  42°21.82'N.  lat..  124°43.76' W. 
long.; 

(98)  42°17.47'  N.  lat.,  124°38.89'  W. 
long.; 

(99)  42°13.67'N.  lat.,  124°37.51'W. 
long.; 

(100)  42°13.76'  N.  lat.,  124°40.03'  W. 
long.; 

(101)  42°5.12'  N.  lat.,  124°39.06'  W. 
lotg.; 

(102)  42°2.67'  N.  lat.,  124°38.41'  W. 
long.; 

(103)  42''2.67'  N.  lat.,  124°35.95'  W. 
long.; 

(104)  42°0.00'  N.  lat.,  124°35.88'  W. 
long.; 

(105)  41°59.99'  N.  lat.,  124"'35.92'  W. 
long.; 

(106)  41*56.38'  N.  lat.,  124''34.96'  W. 
long.; 

(107)  41°53.98'  N.  lat,  124°32.50'  W. 
long.; 

(108)  41°50.69'  N.  lat.,  124°30.46'  W. 
long.; 

(109)  41°48.30'N.  lat,  124°29.91' W. 
long.; 

(110)  41°47.93'  N.  lat,  124''31.79'  W. 
long.;  . 

(111)  41°21.35'  N.  lat,  124°30.35'  W. 
long.; 

(112)  41°7.11'  N.  lat,  124°25.25'  W. 
long.; 

(113)  40°57.37'  N.  lat.,  124°30.25'  W. 
long.; 

(114)  40°41.03'N.  lat,  124°33.21' W. 
long.; 

(115)  40°37.40'  N.  lat,  124°38.96'  W. 
long.; 

(116)  40°33.70'  N.  lat,  12'r'42.50'  W. 
long.; 

(117)40°31.31'N.  lat,  124°41.59' W. 
long.; 

(118)  40°25.00'  N.  lat.,  124°36.65'  W. 
long.; 


(119)  40°22.42'  N.  lat,  124°32.19' W. 
long.; 

(120)  40°17.17'N.  lat,  124°32.21' W. 
long.; 

(121)  40°18.68'N.  lat,  124°50.44' W. 
long.; 

(122)  40°10.11'  N.  lat,  124°28.25'  W. 
long.; 

(123)  40°1.63'  N.  lat.,  124°17.25'  W. 
long.; 

(124)  39°51.85'N.  lat.,  124°10.33' W. 
long.; 

(125)  39°32.41'N.  lat,  124°0.01'W. 
long.; 

(126)  38°57.16'  N.  lat.,  124°1.89'  W. 
long.; 

(127)  38°11.66'  N.  lat..  123°30.87'  W. 
long.; 

(128)  38°3.18'N.  lat.,  123°33.45' W. 
long.;  and 

(129)  38°00.00'N.  lat,  123°28.84' W. 
long. 

(vi)  The  50-fai  (91-m)  depth  contour 
used  between  40°10'  N.  lat.  and  34°27' 
N.  lat.  as  an  eastern  boundary  for  the 
trawl  RCA  in  the  months  of  January  and 
February  is  defined  by  straight  lines 
connecting  all  of  the  following  points  in 
the  order  stated: 

(1)  40°10.01'  N.  lat.,  124°19.97'  W. 
long.; 

(2)  40°9.20'  N.  lat,  124°15.81'  W. 
long.; 

(3)  40°7.51'N.  lat.,  124°15.29' W. 
long.; 

(4)  40<'5.22'  N.  lat.,  124no.06'  W. 
long.; 

(5)  40°6.51'  N.  lat,  124°8.01'  W.  long.; 

(6)  40°0.72'  N.  lat.,  124*8.45'  W.  long.; 

(7)  39°56.60'N.  lat.,  124°7.12'W. 
long.; 

(8)  39''52.58'N.  lat.,  l24°3.57' W. 
long.; 

(9)  39*50.65'  N.  lat,  123*57.98'  W. 
long.; 

(10)  39*40.16' N.  lat,  123*52.41' W. 
long.; 

(11)  39*30.12' N.  lat.  123*52.92' W. 
long.; 

(12)  39*24.53' N.  lat,  123*55.16' W. 
long.; 

(13)  39*11.58' N.  lat,  123*50.93' W. 
long.; 

(14)  38*55.13' N.  lat,  123*51.14' W. 
long.; 

(15)  38*28.58'  N.  lat..  123*22.84'  W. 
long.; 

(16)  38*14.58'  N.  lat,  123*9.93'  W. 
long.; 

(17)  38*1.86' N.  lat.  123*9.76' W. 
long.; 

(18)  37*53.66' N.  lat.  123*12.06' W. 
long.; 

(19)  37*48.01' N.  lat,  123*15.84' W. 
long.; 

(20)  37*36.77' N.  lat,  122*58.48' W. 
long.; 

(21)  37*1.02' N.  lat,  122*33.71' W. 
long.; 


(22)  37*2.28' N.  lat,  122*25.06' W. 
long.; 

(23)  36*48.20' N.  lat.  122*3.28' W. 
long.; 

(24)  36*51.46'  N.  lat.  121*57.54'  W. 
long.; 

(25)  36*44.14'  N.  lat,- 121*58.10'  W. 
long.; 

(26)  36*36.76' N.  lat.  122*1.16' W. 
long.; 

(27)  36*15.62'  N.  lat,  121*57.13'  W. 
long.; 

(28)  36*10.60' N.  lat..  121*43.65' W. 
long.; 

(29)  35*40.38' N.  lat,  121*22.59' W. 
long.;  % 

(30)  35*24.35' N.  lat.  121*2.53' W. 
long.; 

(31)  35*2.66'  N.  lat..  120*51.63'  W. 
long.; 

(32)  34*39.52' N.  lat.,  120*48.72' W. 
long.; 

(33)  34*31.26'  N.  lat.  120*44.12' W. 
long.;  and 

(34)  34*27.00'  N.  lat.  120*31.25'  W. 
long. 

(vii)  The  60-fm  (110-m)  depth 
contour  used  between  40*10*  N.  lat.  and 
34*27'  N.  lat.  as  an  eastern  boimdary  for 
the  trawl  RCA  in  March  through 
October  is  defined  by  straight  lines 
connecting  all  of  the  following  points  in 
the  order  stated: 

(1)  40*10.01' N.  lat.  124*19.97' W. 
long.; 

(2)  40*9.20'  N.  lat..  124*15.81'  W. 
long.; 

(3)  40*7.51' N.  lat..  124*15.29' W. 
long.; 

t4)  40*5.22'  N.  lat,  124*10.06'  W. 
long.; 

(5)  40*6.51'  N.  lat,  124*8.01'  W.  long.; 

(6)  40*0.72'  N.  lat..  124*8.45'  W.  long.; 

(7)  39*56.60'  N.  lat..  124*7.12'  W. 
long.; 

(8)  39*52.58'  N.  lat.,  124*3.57'  W. 
long.; 

(9)  39*50.65' N.  lat.  123*57.98' W.  „ 
long.; 

(10)  39*40.16' N.  lat,  123*52.41' W. 
long.; 

(11)  39*30.12' N.  lat,  123*52.92' W.' 
long.; 

(12)  39*24.53'  N.  lat,  123*55.16'  W.     . 
long.; 

(13)  39*11.58' N.  lat.  123*50.93' W. 
long.; 

(14)  38*55.13'  N.  lat.  123*51.14'  W. 
long.; 

(15)  38*28.58'  N.  lat,  123*22.84'  W. 
long.; 

(16)  38*8.32'  N.  lat,  123*14.60'  W. 
long.; 

(17)  38*0.27' N.  lat.  123*15.29' W. 
long.; 

(18)  37*56.93' N.  lat.  123*21.61' W. 
long.; 

(19)  37*48.01'  N.  lat..  123*15.84'  W. 
long.; 


^■.. 
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(20)  37°36.77'N.  lat.,  122°58.48' W. 
long.; 

(21)  37°1.02'N.  lat.,  122°33.71' W. 
long.; 

(22)  37°2.28'  N.  lat.,  122°25.06' W. 
long.: 

(23)  36°48.20'N.  lat.,  122°3.28'W. 
long.; 

(24)  36°51.46'N.  lat.,  121°57.54'W. 
long.; 

(25)  36°44.14'N.  lat.,  121°58.10'W. 
long.; 

(26)  36°36.76'  N.  lat.,  122°1.16'  W. 
long.; 

(27)  36°15.62'N.  lat,  121°57.13' W. 
long.; 

(28)  36°10.60'  N.  lat.,  121°43.65'  W. 
long.; 

(29)  35°40.38'N.  lat.,  121°22.59' W. 
long.; 

(30)  35°24.35'N.  lat.,  121°2.53'W. 
long.; 

(31)  35°2.66'  N.  lat,  120°51.63'  W. 
long.; 

(32)  34°39.52'N.  lat,  120°48.72' W. 
long.; 

(33)  34°31.26'N.  lat,  120°44.12'W. 
long.;  and 

(34)  34°27.00'N.  lat,  120°31.25' W. 
long. 

(viii)  The  100-ftn  (183-m)  depth 


contour  used  between  34°27'  N.  lat.  and      long.;  and 


(17)  33°59.51'N.  lat,  118°57.25' W. 
long.; 

(18)  33°58.82'N.  lat,  118°52.47' W. 
long.; 

(19)  33°58.54'N.  lat.  118°41.86' W. 
long.; 

(20)  33°55.07'N.  lat,  118°34.25'W. 
long.; 

(21)  33°54.28'  N.  lat.,  118°38.68'  W. 
long.; 

(22)  33°51.00'N.  lat,  118°36.66' W. 
long.; 

(23)  33''39.77'N.  lat,  118°18.41' W. 
long.; 

(24)  33°35.50'N.  lat,  118°16.85' W. 
long.; 

(25)  33°32.68'N.  lat,  118°9.82' W. 
long.; 

(26)  33°34.09'N.  lat,  117°54.06'W. 
long.; 

(27)  33°31.60'N.  lat,  117°49.28' W. 
long.; 

(28)  33°16.07'N.  lat,  117°34.74' W. 
long.; 

(29)  33°7.06'N.  lat,  117°22.71' W. 
long.; 

(30)  32°53.34'  N.  lat,  117°19.13'  W. 
long.; 

(31)  32°46.39'  N.  lat.  117°23.45'  W. 
long.; 

(32)  32°42.79'N.  lat.  117°21.16' W. 


the  U.S.  border  with  Mexico  as  an 
eastern  boundary  for  the  trawl  RCA  is 
defined  by  straight  lines  connecting  all 
of  the  following  points  in  the  order 
stated: 

(1)  34°27.00'  N.  lat.  120°31.74'  W. 
long.; 

(2)  34°21.90'  N.  lat..  120°25.25'  W. 
long.; 

(3)  34°24.86'  N.  lat,  120°16.81'  W. 
long.; 

(4)  34°22.80'N.  lat,  119°57.06' W. 
long.; 

(5)  34°18.59'  N.  lat..  119°44.84'  W. 
long.; 

(6)  34°15.04'  N.  lat,  119°40.34'  W. 
long.; 

(7)  34°14.40'  N.  lat,  119°45.39'  W. 
long.; 

(8)  34''12.32'N.  lat..  119°42.41' W. 
long.; 

(9)  34°9.71'  N.  lat,  119°28.85'  W. 
long.; 

(10)  34°4.70'N.  lat,  119°15.38' W. 
long.; 

(11)  34°3.33'N.  lat,  119°12.93' W. 
long.; 

(123  34°2.72'  N.  lat,  119°7.01'  W. 
long.; 

(13)  34°3.90'  N.  lat.,  119°4.64'  W. 
long.; 

(14)  34°1.80'N.  lat.  119°3.23'W. 
long.; 

(15)  33°59.32'N.  lat.  119°3.50' W. 
long.; 

(16)  33°59.00'  N.  lat.,  118°59.55' W. 
long.; 


(33)  32°34.22'N.  lat,  117°21.20' W. 
long, 
(ix)  The  150-fm  (274-m)  depth 


(15)  36°51.00'  N.  lat.,  121°58.00'  W. 
long.; 

(16)  36°44.00'  N.  lat.,  121°59.00'  W. 
long.; 

(17)  36°38.00'  N.  lat.,  122°2.00'  W. 
long.; 

(18)  36°26.00'N.  lat.,  121°59.05' W. 
long.; 

(19)  36°22.00'N.  lat.,  122°1.00'W. 
long.; 

(20)  36°19.00'  N.  lat.,  122°5.00'  W. 
long.; 

(21)  36°14.00'N.  lat,  121°58.00' W. 
long.; 

(22)  36°10.61'N.  lat,  121°44.51'W. 
long.; 

(23)  35°50.53'N.  lat,  121°29.93' W. 
long.; 

(24)  35°46.00'N.  lat.  121°28.00' W. 
long.; 

(25)  35°38.94'N.  lat,  121°23.16' W. 
long.; 

(26)  35°26.00'N.  lat.  121°8.00'W. 
long.; 

(27)  35°7.42'N.  lat,  120°57.08' W. 
long.; 

(28)  34°42.00'  N.  lat.,  120°54.00'  W. 
long.; 

(29)  34°29.00'N.  lat,  120°44.00'  W. 
long.; 

(30)  34°22.00'  N.  lat.,  120°32.00'  W. 
long.; 

(31)  34°21.00'  N.  lat.,  120°21.00'  W. 
long.; 

(32)  34°24.00'  N.  lat.,  120°15.00'  W. 


\L^]     1  lie    lvJi/~llll   \£t  /  T — 1117    l_LC7^LU  I 

contour  used  between  38°  N.  lat.  and  the      °?f. 


U.S.  border  with  Mexico  as  a  western 
boundary  for  both  the  trawl  RCA  and 


the  non-trawl  RCA  is  defined  by  straight     .        . 
lines  coxmecting  all  of  the  following  i^c 


(33)  34°22.11'  N.  lat.,  119°56.63'  W. 
long.; 

(34)  34°19.00'  N.  lat..  119°48.00'  W. 


;  coxmecting  all  of  the  following 
points  in  the  order  stated: 

(1)  37°59.73'N.  lat.  123°29.85' W. 
long.; 

(2)  37°51.46'N.  lat,  123°25.16' W. 
long.; 

(3)  37°44.06'N.  lat,  123°11.44'W. 
long.; 

(4)  37°35.26'N.  lat,  123°2.29'W. 
long.; 

(5)  37°14.00'N.  lat,  122°50.00' W. 
long.; 

(6)  37''1.00'  N.  lat.,  122°36.00'  W. 
long.; 

(7)  36°58.07'N.  lat,  122°28.35' W. 
long.; 

(8)  37°0.71'N.  lat.  122°24.53' W. 
long.; 

(9)  36°57.50'N.  lat..  122''24.98' W. 
long.; 

(10)  36°58.38'  N.  lat,  122°21.85'  W. 
long.; 

(11)  36°55.85'N.  lat,  122°21.95' W. 
long.; 

(12)  36°52.86'N.  lat.  122°12.89' W. 
long.; 

(13)  36°48.71'N.  lat,  122°9.28'W. 
long.; 

(14)  36°46.65'  N.  lat.  122°4.10'  W. 
long.; 


(35)  34°15.00'N.  lat,  119°48.00' W. 
long.; 

(36)  34°8.00'N.  lat,  119°37.00' W. 
long.; 

(37)  34°7.00'N.  lat,  120°11.00' W. 
long.; 

(38)  34°13.00'N.  lat.,  120°30.00' W. 
long.; 

(39)  34°9.00'N.  lat,  120°38.00'W. 
long.; 

(40)  33°58.00'N.  lat.,  120°29.0O'  W. 
long.; 

(41)  33°51.00'N.  lat.,  120°9.00'W. 
long.; 

(42)  33°38.00'N.  lat.,  119°58.00' W. 
long.: 

(43)  33°38.00'  N.  lat.,  119°50.00'  W. 
long.; 

(44)  33°46.25'  N.  lat,  119°49.32'  W. 
long.; 

(45)  33''53.82'  N.  lat,  119°53.42'  W. 
long.; 

(46)  33°59.00'N.  lat.,  119°21.00' W. 
long.; 

(47)  34°2.0O'N.  lat.,  119°13.00'W. 
long.; 

(48)  34''1.52'N.  lat,  119°4.50'W. 
long.; 

(49)  33°58.83'N.  lat..  119''3.76'W. 
long.; 
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(50)  33°56.55'N.  lat.,  118°40.50' W. 
long.; 

(51)  33°51.00'  N.  lat.,  118°38.00'  W. 
long.; 

(52)  33''39.63'N.  lat.,  118°18.75' W. 
long.; 

(53)  33°35.44'  N.  lat.,  118°17.57'  W. 
long.; 

(54)  33°31.98'N.lat.,  118°12.59' W. 
long.; 

(55)  33°33.25'N.  lat..  117''54.15' W. 
long.; 

(56)  33°31.43'  N.  lat.,  117°49.84'  W. 
long.; 

(57)  33°16.53'N.  lat.,  117<'36.13' W. 
long.; 

(58)  Sa^e.Sl'N.  lat.,  117°24.11' W. 
long.; 

(59)  32°54.11'  N.  lat.,  117«'21.45'  W. 
long.; 

(60)  32°46.15'N.  lat.,  117*24.26' W. 
long.; 

(61)  32»41.97'N.  lat.,  117°22.10' W. 
long.; 

(62)  32°39.00'  N.  lat.,  117°28.13'  W. 
long.;  and 

(63)  3?"'34.84'  N.  lat.,  117°24.62'  W. 
long. 

(x)  The  15D-fin  (274-m)  depth 
contour  used  aroimd  islands/seamounts 
off  the  state  of  California  is  defined  by 
straight  lines  around  each  island/ 
seamount  connecting  all  of  the 
following  points  in  the  order  stated: 

(A)  San  Nicholas  Island 

(1)  33°32.73'N.  lat.,  119°47.00' W. 
long.; 

(2)  33°14.00'N.  lat.,  119°15.00' W. 
long.; 

(3)  33°12.00'  N.  lat.,  119''18.00'  W. 
long.; 

(4)  33°11.00'N.  lat.,  119°26.00' W. 
long.; 

(5)  33°13.13'N.  lat,  119°43.19' W. 
long.; 

(6)  33°13.11'N.  lat.,  lig^sa.OS' W. 
long.; 

(7)  33°30.00'N.  lat,  119''52.00' W. 
long.;  and 

(8)  33°32.73'  N.  lat,  119<'47.00'  W. 
long. 

(B)  Santa  Catalina  Island 

(1)  33°19.00'N.  lat,  118°15.00' W. 
long.; 

(2)  33°26.00'N.  lat.  118°22.00'W. 
long.; 

(3)  33°28.00'  N.  lat.,  118°28.00'  W. 
long.; 

(4)  33°30.00'N.  lat.,  118°31.00' W. 
long.; 

(5)  33°31.00'  N.  lat,  118°37.00'  W. 
long.; 

(6)  33°29.00'N.  lat,  118°41.00' W. 
long.; 

(7)  33°23.00'N.  lat.,  118''31.00' W. 
long.; 

(8)  33''21.00'N.  lat,  118°33.D0' W. 
long.; 

(9)  33°18.00'N.  lat,  118°28.00' W. 
long.;    . 


(10)  33°16.00'N.  lat,  118°13.00' W. 
long.;  and 

(11)  33°19.00'N.  lat,  118''15.00'W. 
long. 

(C)  San  Clemente  Island 

(1)  32°48.50'N.  lat,  118°18.34'W. 
long.; 

(2)  32°56.00'  N.  lat.,  118°29.00'  W. 
long.; 

(3)  33°3.00'N.  lat.,  118''34.00' W. 
long.; 

(4)  33°5.00'  N.  lat,  118°38.00'  W. 
long.; 

(5)  33''3.00'  N.  lat.,  118°40.00'  W. 
long.; 

(6)  32°48.00'  N.  lat.,  118°31.00'  W. 
long.; 

(7)  32°43.00'  N.  lat,  118°24.00'  W. 
long.;  and 

(8)  32°48.50'  N.  lat,  118°18.34'  W. 
long. 

CD)  Santa  Barbara  Island 

(1)  33°36.06'N.  lat,  118°57.15' W. 
long.; 

(2)  33''20.64'N.  lat.,  118°59.39' W. 
long.; 

.     (3)  33°23.00'  N.  lat,  119°7.00'  W. 
long.; 

(4)  33''43.00'N.  lat,  119°14.00' W. 
long.; 

(5)  33''46.00'  N.  lat,  119°12.00'  W. 
long.;  and 

(6)  33*'36.06'N.  lat.,  118°57.15'W. 
long. 

(E)  Orange  County  Seamoimt 

(1)  33°25.00'  N.  lat,  118°1.00'  W. 
long.; 

(2)  33''25.00'  N.  lat.,  117°58.00'  W. 
long.; 

(3)  33°23.00'N.  lat.  117'»58.00' W. 
long.; 

(4)  33°23.00'  N.  lat.  118°1.00'  W. 
long.;  and 

(5)  33''25.00'N.  lat..  118n.00' W. 
long. 

(xi)  The  50-fm  (91-m)  depth  contour 
off  Oregon  state,  which  may  be  used  for 
inseason  management  in  2003  is  defined 
by  straight  lines  connecting  all  of  the 
following  points  in  the  order  stated: 

(1)  46°16.00'  N.  lat,  124''17.33'  W. 
long.; 

(2)  45°50.88'  N.  lat.,  124°9.68'  W. 
long.; 

(3)  45°12.99'  N.  lat.,  124''6.71'  W. 
long.; 

(4)44°52.48'N.  lat,  124°11.22' W. 
long.; 

(5)  44°42.41'N.  lat,  124°19.70' W. 
long.; 

(6)  44°38.80'  N.  lat,  124°26.58'  W. 
long.; 

(7)  44°24.99'  N.  lat.,  124°31.22'  W. 
long.; 

(8)  44°18.11'  N.  lat.,  124''43.74'  W. 
long.; 

(9)  44°15.23'  N.  lat.,  124°40.47'  W. 
long.; 

(10)  44°18.80'N.  lat.,  124°35.48' W. 
long.; 


(11)44°19.62'N.  lat,  124°27.18'W. 
long.; 

(12)43''56.65'N.  lat,  124°16.86' W. 
long.; 

(13)  43°34.95'  N.  lat,  124''17.47'  W. 
long.; 

(14)  43°12.60'  N.  lat,  124°35.80'  W. 
long.;- 

(15)  43°8.96'  N.  lat,  124°33.77'  W. 
long.; 

(16)  42°59.66'  N.  lat.,  124''34.79'  W. 
long.; 

(17)  42''54.29'  N.  lat..  124°39.46'  W. 
long.; 

(18)  42°46.50'  N.  lat,  124°3a99'  W. 
long.; 

(19)  42°41.00'  N.  lat,  124''34.92' W. 
long.; 

(20)  42°36.29'N.  lat,  124''34.70"W. 
long.; 

(21)  42'»28.36'N.  lat,  124''37.90' W. 
long.; 

(22)  42°25.53'N.  lat,  124°37.68'W. 
long.; 

(23)  42''18.64'  N.  lat.,  124"*29.47'  W. 
long.; 

(24)  42°12.95'  N.  lat..  124''27.34'  W. 
long.; 

(25)  42°3.04'N.  lat.  124°25.81' W. 
long.;  and 

(26)  42°p.00'  N.  lat.,  124''26.21'  W. 
long. 

(xii)  The  150-fin  (274-m)  depth 
contour  between  46°16'  N.  lat.  and  38" 
N.  lat.,  which  may  be  used  for  inseason 
management  in  2003  is  defined  by 
straight  lines  connecting  all  of  the 
following  points  in  the  order  stated: 

(1)  46n6.00'  N.  lat,  124°26.15'  W. 
long.; 

(2)  46°13.38'  N.  lat.,  124°31.36'  W. 
long.; 

(3)  46*12.09'  N.  lat.,  124°38.39'  W. 
long.; 

(4)  46°9.46'  N.  lat,  124''40.64'  W. 
long.; 

(5)  46''7.30'  N.  lat,  124°40.68'  W. 
long.; 

(6)  46°2.76'  N.  lat.,  124°44.01'  W. 
long.; 

(7)  46°2.64'  N.  lat,  124°47.96'  W. 
long.; 

(8)  46°1.22'N.  lat.,  124°43.47' W. 
long.; 

(9)  45°51.81'N.  lat.,  124°42.89' W. 
long.; 

(10)  45°45.95'  N.  lat.,  124°40.72'  W. 
long.; 

(11)  45*44.11'  N.  lat.,  124*43.09'  W. 
long.; 

(12)  45*34.50'  N.  lat.  124*30.27'  W. 
long.; 

(13)  45*21.10' N.  lat,  124*23.11' W. 
long.; 

(14)  45*9.69'  N.  lat.,  124*20.45'  W. 
long.; 

(15)  44*56.25'  N.  lat,  124*27.03'  W.    . 
long.L 

(16)  44*44.47'  N.  lat.  124*37.85'  W. 
long.; 
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(17)  44°31.81'  N.  lat.,  124°39.60'  W. 


long. 


(18)  44°31.48'  N.  lat.,  124°43.30'  W. 


long. 


(19)  44°19.70'  N.  lat.,  124°50.88'  W. 


long. 


(20)  44°12.04'  N.  lat.,  124°58.16'  W. 


long. 


(21)  44°7.38'  N.  lat.,  124°57.87'  W. 


long. 


(22)  43°57.06'  N.  lat.,  124°57.20'  W. 


long. 


(23)  43°52.52'  N.  lat.,  124°49.00'  W. 


long. 


(24)  43°51.56'  N.  lat.,  124°37.49'  W. 


long. 


(25)  43°47.83' N.  lat.,  124°36.43' W. 


long. 


(26)  43°31.79'  N.  lat.,  124°36.80'  W. 


long.; 


(27)43°30.78'N.  lat,  124°38.19'W. 


long. 


(28)  43°29.34'  N.  lat..  124°36.77'  W. 


long. 


(29)  43°26.46'  N.  lat.,  124°40.02'  W. 


long. 


(30)  43°16.15'  N.  lat.,  124°44.37'  W. 


long. 


(31)  43°9.33'  N.  lat.,  124°45.35'  W. 


long.; 


(32)  43°8.85'  N.  lat.,  124°48.92'  W. 


long. 


(33)  43°3.23'  N.  lat.,  124°52.41'  W. 


long. 


(34)  43°0.25'  N.  lat.,  124°51.93'  W. 


long. 


(35)  42°56.62'N.  lat.,  124°53.93' W. 


long.; 


(36)  42°54.84'  N.  lat.,  124°54.0l' W. 


long. 


(37)  42°52.31'  N.  lat.,  124°50.76'  W. 


long.; 


(38)  42°47.78'N.  lat.,  124°47.27' W. 


long. 


(39)  42°46.32'N.  lat.,  124°43.59' W. 


long. 


(40)  42°41.63'  N.  lat.,  124°44.07'  W. 


long.; 


(41)  42°38.83'  N.  lat.,  124°42.77'  W. 


long. 


(42)  42°35.37'  N.  lat.,  124°43^2'  W. 


long.; 


(43)  42°32.78'  N.  lat.,  124°44.68'  W. 


long. 


(44)  42°32.19'  N.  lat.,  124°42.40'  W. 


long.; 


(45)  42°30.28'N.  lat.,  124°44.30' W. 
long.; 

(46)  42°28.16'  N.  lat.,  124°48.38'  W. 
long.; 


(47)  42°18.34'N.  lat,  124°38.77' W. 


long. 


(48)  42°13.65'N.  lat,  124°36.82' W. 


long. 


(49)  42°0.15'N.  lat.,  124''35.81' W. 


long.; 


(50)  41°47.79'N.  lat,  124°29.52' W. 


long.; 


(51)  41°21.00'  N.  lat.,  124°29.00'  W. 


long.; 


(52)  41°11.00'  N.  lat,  124°23.00'  W. 


long.; 


(53)  41°5.00'  N.  lat,  124°23.00'  W. 


long. 


(54)  40°54.00'  N.  lat.,  124°26.00'  W. 


long. 


(55)  40°50.00'  N.  lat.,  124°26.00'  W. 


long.; 


(56)  40°44.51'  N.  lat.  124°30.83'  W. 


long.; 


(57)  40°40.61'N.  lat,  124°32.06' W. 


long.; 


(58)  40°37.36'N.  lat.,  124°29.41' W. 


long. 


(59)  40°35.64'N.  lat.,  124°30.47' W. 


long. 


(60)  40°37.43'  N.  lat.,  124°37.10'  W. 


long. 


(61)  40°36.00'  N.  lat.,  124°40.00'  W. 


long.; 


(62)  40°31.59'N.  lat,  124°40.72' W. 


long.; 


(63)  40°24.64'N.  lat,  124°35.62' W. 


long. 


(64)  40°23.00'  N.  lat,  124°32.00'  W. 


long. 


(65)  40°23.39'  N.  lat.,  124°28.70' W. 


long.; 


(66)  40°22.28'N.  lat,  124°25.25' W. 


long.; 


(67)40°21.90'N.  lat,  124°25.17' W. 


long. 


(68)  40°22.00'  N.  lat.,  124°28.00'  W. 


long. 


(69)  40°21.35'N.  lat.  124°29.53' W. 
long.; 

(70)  40°19.75'  N.  lat.,  124°28.98'  W. 
long.; 

(71)  40°18.15'  N.  lat,  124°27.01'  W. 
long.; 

(72)  40°17.45'  N.  lat.,  124°25.49'  W. 
long.; 

(73)  40°18.00'N.  lat,  124°24.00' W. 
long.; 

(74)  40°16.00'  N.  lat.,  124°26.00'  W. 
long.; 

(75)  40°17.00'  N.  lat.,  124°35.00'  W. 
long.; 

(76)  40°16.00'  N.  lat,  124°36.00'  W. 
long.; 


(77)  40°10.07'  N.  lat.,  124°22.90'  W. 
long.; 

(78)  40°7.00'  N.  lat.,  124°19.00'  W. 
long.; 

(79)  40°8.10'  N.  lat.,  124°16.70'  W. 
long.; 

(80)  40°5.90'N.  lat,  124°17.77'W. 
long.; 

(81)  40°1.46'N.  lat.,  124°12.85' W. 
long.; 

(82)40°4.32'N.  lat,  124°10.33'W. 
long.; 

(83)  40°3.21'  N.  lat,  124°8.83'  W. 
long.; 

(84)  40°1.33'  N.  lat.,  124°8.70'  W. 
long.; 

(85)  39°58.51'  N.  lat.,  124°12.44'  W. 
long.;  and 

(86)  38°00.00'N.  lat..  124°7.49' W. 
long. 

(20)  Rockfish  categories.  Rockfish 
(except  thornyheads)  are  divided  into 
categories  north  and  south  of  40°10'  N. 
lat.;  depending  on  the  depth  where  they 
most  often  are  caught:  nearshore,  shelf, 
or  slope  (scientific  names  appear  in 
Table  2).  Nearshore  rockfish  are  further 
divided  into  shallow  nearshore  and 
deeper  nearshore  categories  south  of 
40°10'  N.  lat.  Trip  limits  are  established 
for  "minor  rockfish"  species  according 
to  these  categories  (see  Tables  2-5). 

(a)  Nearshore  rockfish  consists 
entirely  of  the  minor  nearshore  rockfish 
species  listed  in  Table  2,  which 
includes  California  scorpionfish. 

(i)  Shallow  nearshore  rockfish 
consists  of  black-and-yellow  rockfish, 
China  rockfish,  gopher  rockfish,  grass 
rockfish,  and  kelp  rockfish. 

(ii)  Deeper  nearshore  rockfish  consists 
of  black  rockfish,  blue  rockfish,  brown 
rockfish,  calico  rockfish,  copper 
rockfish,  olive  rockfish,  quillback 
rockfish,  and  treefish. 

(iii)  California  scorpionfish. 

(b)  Shelf  rockfish  consists  of  canary 
rockfish,  shortbelly  rockfish,  widow 
rockfish,  yelloweye  rockfish,  yellowtail 
rockfish,  bocaccio,  chilipepper,  cowcod, 
and  the  minor  shelf  rockfish  species 
listed  in  Table  2. 

(c)  Slope  rockfish  consists  of  Pacific 
ocean  perch,  splitnose  rockfish, 
darkblotched  rockfish,  and  the  minor 
slope  rockfish  species  listed  in  Table  2. 
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T«Me  2  -  Miwor  Rockfiih  Species  (e»clmto  tborBvheads) 

North  of  40°10'N.lat  South  of  40°10'  N.  lat. 

NEARSHORE 


black,  Sebastes  melanops 

black  and  yellow,  S.  chrysolmelas 

blue,  S.  mystinus 

brown,  S.  auriculatus 

calico,  S.  dalli 

China,  S.  nebulosus 

copper,  S.  caurinus 

gopher,  S.  camatus 

grass,  S.  rastrelliger 

kelp,  S.  atrovircns 

olive,  S.  serranoides 

quillback,  S.  mahger 

treefish,  S.  serriceps 


bronzespotted,  S.  gilli 
bocaccio,  S.  paucispinis 
chameleon,  S.  phillipsi 
chilipepper,  S.  goodei 
cowcod,  S.  levis 
dwarf-red,  S.  rufianus 
flag,  S.  rubrivinctus 
freckled,  S.  Icntiginosus 
greenMotched,  S.  rosenblatti 
greenspotted,  S.  chlorostictus 
greenstriped,  S.  elongatus 
halfbanded,  S.  semicinctus. 
honeycomb,  S.  umbrosus 
Mexican,  S.  macdonaldi 
pink,  S.  COS 
pinkrose,  S.  simulator 
pygmy,  S.  wilsoni 
redstriped,  S.  proriger 
rosethom,  S.  helvomaculatus 
rosy,  S.  rosaceus 
silvergrey,  S.  brevispinis 
speckled,  S.  ovalis 
squarespot,  S.  hopkinsi 
starry,  S.  constellatus 
stripetail,  S.  saxicola 
swordspine,  S.  ensifer 
tiger,  S.  nigorcinctus 
vermilion,  S.  miniatus 
yelloweye,  S.  ruberrimus 


aurora,  S.  aurora 
bank,  S.  rufus 
blackgiil,  S.  melanostomus 
darkblotched,  S.  crameri 
redbanded,  S.  babcocki 
rougheye,  S.  aleutianus 
sharpchin,  S.  zacentrus 
shortraker,  S.  borealis 
splitnose,  S.  diploproa 
yellowmouth,  S.  reedi 


SHELF 


SLOPE 


black,  Sebastes  melanops 

black  and  yeltow,  S.  chrysolmelas 

blue,  S.  mystinus 

brown,  S.  auriculatus 

caKco,  S.  dalh 

California  scorpionfish,  Scorpaena  guttata 

China,  Sebastes  nebulosus 

copper,  S.  caurinus 

gopher,  S.  camatus 

grass,  S.  rastrelliger 

kelp,  S.  atrovirens 

olive,  S.  serranoides 

quillback,  S.  maliger 

treefish,  S.  serriceps 


bronzespotted,  S.  gilli 
chameleon,  S.  phillipsi 
dwarf-red,  S.  rufianus 
flag,  S.  rubrivinctus 
freckled,  S.  Icntiginosus 
greenblotched,  S.  rosenblatti 
greenspotted,  S.  chlorostictus 
greenstriped,  S.  elongatus 
halfbanded,  S.  semicinctus 
honeycomb,  S.  umbrosus 
Mexican,  S.  macdonaldi 
pink,  S.  eos 
pinkrose,  S.  simulator 
pygmy,  S.  wilsoni 
redstriped,  S.  proriger 
rosethom,  S.  helvomaculatus 
rosy,  S.  rosaceus 
silvergrey,  S.  brevispinus 
speckled,  S.  ovalis 
squarespot,  S.  hopkinsi 
starry,  S.  constellatus 
stripetail,  S.  saxicola 
swordspine,  S.  ensifer 
tiger,  S.  nigorcinctus 
vermilion,  S.  miniatus 
yelloweye,  S.  ruberrimus 
yellowtail,  S.  flavidus 


aurora,  S.  aurora 

bank,  S.  rufus 

blackgiil,  S.  melanostomus 

darkblotched,  S.  crameri 

Pacific  ocean  perch  (POP),  S.  alutus 

redbanded,  S.  babcocki 

rougheye,  S.  aleutianus 

sharpchin,  S.  zacentrus 

shortraker,  S.  borealis 

yellowmouth,  S.  reedi 


B.  Limited  Entry  Fishery 

(1)  General.  Most  species  taken  in 
limited  entry  fisheries  will  be  managed 
with  cumulative  trip  limits  (see 


paragraph  lV.A.(l)(d),)  size  limits  (see 
paragraph  IV.A.(6)),  seasons  (see 
paragraph  FV.A.  (7)),  and  areas  that  are 
closed  to  specific  gear  types.  The  trawl 
fishery  has  gear  requirements  and  trip 


limits  that  differ  by  the  type  of  trawl 
gear  on  board  (see  paragraph  rV.A.{14)). 
Cowcod  retention  is  prohibited  in  all 
fisheries  and  groundfish  vessels 
operating  south  of  Point  Conception 
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must  adhere  to  CCA  restrictions  (see 
paragraph  IV.A.  ^20)).  Yelloweye 
rockfish  retention  is  prohibited  in  the 
limited  entry  fixed  gear  fisheries.  Most 
of  the  management  measures  for  the 
limited  entry  fishery  are  listed  above 
and  in  the  following  tables:  Table  3 
(North).  Table  3  (South).  Table  4 
(North),  and  Table  4  (South). 

A  header  in  Table  3  (North),  Table  3 
(South),  Table  4  (North),  and  Table  5 
(South)  approximates  the  Rockfish 


Conservation  Area  (i.e.,  closed  area)  for 
vessels  participating  in  the  limited  entry 
fishery.  [Note:  Between  a  line  drawn 
due  south  from 

Point  Fermin  (33°  42'  30"  N.  lat.;  118° 
17'  30"  W.  long.)  and  a  line  drawn  due 
west  from  the  Newport  South  Jetty  (33° 
35'  37"  N.  lat.;  117°  52'  50"  W.  long.,) 
vessels  fishing  with  hook-and-line  and/ 
or  trap  (or  pot)  gear  may  operate  from 
shore  to  a  boundary  line  approximating 
50  fm  (91  m).] 


Management  measures  may  be 
changed  during  the  year  by 
announcement  in  the  Federal  Register. 
However,  the  management  regimes  for 
several  fisheries  (nontrawl  sablefish, 
Pacific  whiting,  and  black  rockfish)  do 
not  neatly  fit  into  these  tables  and  are 
addressed  immediately  following  Table 
3  (North),  Table  3  (South),  Table  4 
(North),  and  Table  4  (South). 


Table  3  (North).  Trip  Limits  and  Gear  Requirements^'  for  Limited  Entry  Trawl  Gear  North  of  40''10'  N.  Latitude^ 

Other  Limits  and  Requirements  Apply  -  Read  Sections  A.  and  B.  of  NMFS  Actions  before  using  this  table 


JAN-FEB 

MAR-APR       1                   MAY-JUN 

JUL-AUG 

SEP-OCT 

_,  _NQV-DEC_ 

Rockfish  Conservation  Araa""(RCA): 

100  fm  -  250  Im 

(line  modified  to 

incorporate  petrale 

sole  fishing 

grounds) 

100lim-250fm 

75lm-250fm 

100fm-250fm 

100 fm- 250 fm  (line 

modified  to 

incorporate  petrale 

sole  fishing  grounds) 

Small  footrope  is  required  shoreward_of  the  RCA,  botti  large  and  small  foo'ropes  are  permitted  seaward  of  the  RCA 
Only  one  type  01  trawl  gear  is  allowed  on  board  a  vessel  al  any  one  time 

1  Minor  slope  rockfish^ 

1.800  lb/ 2  months 

2  Pacific  ocean  perch 

3,000  lb/ 2  months 

J  DTS  complex 

4         Sablefish 

6,000  lb/ 2  months                       |                                           7.000  lb/ 2  months 

6,000  lb/ 2  months 

'5         Longspine  tnomyhead 

8.000  lb/  2  months 

9.000  lb/  2  months          ^ 

7,000  lb/ 2  months 

6         Shortspine  thomyhead 

2.300  lb/  2  months 

2.400  lb/ 2  months 

2,200  IW  2  months 

7         Dover  sole 

26,000  lb/  2  months 

25.000  lb/  2  months 

26,000  lb/  2  months 

8  Flatfish 

'         AH  other  flatfish'' 

100.000  lb/  2 
months 

100.000  lb/  2  months,  no  more  than  30,000  lb/  2  months  of  which  may  be  petrale  sole 

100,000  lb/ 2  months 

10         Pehale  sole 

Nol  limited 

Noi  limited 

ft          Rex  sole 

Included  In  aU  other  flatfish 

12          Arrowlooth  flounder 

30.000  lb/  tnp 

60,000  lb/  2  months;  7,500  lb/  tnp 

30.000  lb/  trip 

13  WhWng'' 

mid-water  trawl  -  permitted  within  the 
'■•          RCA 

20.000  lb/  trip 

Primary  Season 

10,000  lb/ trip 

15  Other  Fish* 

Not  limited 

16  Use  of  small  footrope  bottom  trawl"  or  mid-waler  trawi  is  rsguirad  tor  landing  all  of  the  following  species:                                                                                              | 

Minor  shetf  rockfish  and  widow 
'^  rockfish" 

300  lb/  month 

1 ,000  lb/  month,  no  more  than  200  lb/  month  of  which  may  be  yelloweye 
rockfish 

300  lb/  month 

IB  Widow  rockfish  -  nild.water  trawl 

mid-water  trawl  -  pemiitled  within  the 
''          RCA 

CLOSED* 

During  primary  whiting  season,  in  tnps  of  at  least 

10.000  lb  of  wtnting  combined  widow  and  yelknvtail 

limit  of  500  lb/  trip,  cumulative  widow  limit  of  1 ,500 

lb/ month 

CLOSED* 

12.000  lb/  2  months 

20  Canary  rockfish 

100  lb/ month 

300  lb/  month 

100  lb/  month 

21  Yellowtall 

mid-water  trawl  -  permitted  within  the 
^^          RCA 

CLOSED* 

Dunng  primary  whiting  season,  in  trips  of  at  least  10.000  lb  of  whifing 

coml)ined  widow  and  yellowtail  limit  of  500  lb/  trip,  cumulative  yellowtail 

limil  of  2,000  lb/ month 

18,000  lb/ 2  months 

23          small  footrope  trawl" 

In  landings  without  flatfish,  1,000  lb/  month   As  flatfish  bycatch,  per  trip  limit  is  the  sum  of  33%  (by  weight)  of  all  flatfish  except  arrowlooth 
flounder,  plus  10%  (by  weight)  of  arrowlooth  flounder   Combined  with  and  without  flatfish,  not  to  exceed  3,000  lb/  month 

24  Minor  nearshore  rockfish 

300  lb/  month 

25  Ungcod* 

80O  lb/  2  months 

1,000  lb/ 2  months                         |                      800  »/ 2  months                     | 

1/  Gear  reqwremenis  and  prohitxtions  are  explained  alxjve   See  A  (14). 

2/  ■Morth-  meais  «0°t0'  N  lat  to  the  US  Canada  tx)nlef   40°1(r  N  lal  is  aboix  20  nm  south  of  Cape  Mendocino,  CA 

3/  Bocacoo  ml  chilipepper  xe  included  in  the  trip  liniils  lor  rnnor  sheS  rockfish  ana  spMnose  njcXfish  s  included  in  the  trip  limits  tor  mirxK  slope  rockfish 

4/  ■Other'  flatfish  means  all  flatfish  at  50  CFR  860  302  except  those  m  this  TaIXe  3  with  species  specific  managemerx  measures,  inckxlmo  trip  limits 

5/  The  Y»hking  "per  u*'  Imxi  in  the  Eurelia  vea  shoreward  of  100  fin  is  10.000  fbl  trip  throughout  the  year   Outside  Eureka  area,  the  20.000  lb/  trip  limit  applies    See  B  (3). 

6/  Closed  meais  that «  is  piohMed  to  talie  and  relam.  possess,  or  land  the  designated  species  in  the  time  or  area  nhcaied  See  A  (7) 

7/ Sma«k«)lrope  trawl  means  a  bottom  tr»«l  net  with  a  tooOope  no  laiuer  than  B  inches  (20  cm)  in  diameter  • 

a/  The  miniiraim  size  tmil  for  tngcod  is  24  inches  (61  cm)  total  length 

*  Other  fish  are  defined  at  50  CFR  680  302.  as  those  gioundfish  speoes  or  species  groups  fix  which  there  is  no  trip  limit,  size  limil  quota,  or  harvest  gixdeline 

1(V  The  "Rockfish  Consenraton  Area"  is  a  gear  and/or  sector  specific  ctosed  area  generaly  descnbed  t)y  depih  contouis  bu  specifically  defined  by  m/tong  coordinates  set  out 

at  A.(19)<e).  that  may  vary  seasonally- 
Td  cemwt  poiaida  10  kilograms,  divide  by  2JIMa2,  the  number  of  pounds  in  one  kilogram. 
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Tabto  3  (South).  Trip  Umits  and  Gear  RaqulrMiwnts^  for  UmitMi  Entry  Trawl  Goar  Sooth  of  40<'10'  N.  Latitud*'' 
Olh«r  LImM*  and  RaquirMiMntt  Apply  -  Raad  Saction*  A.  and  B.  of  NMFS  AcUona  bafow  uainq  thli  tabia 


l*tfi-APR 

MAY-JUN                1          JU.-AUG 

SEP-OCT          1          NOV-DEC          1 

RockflUi  Conswvatton  Arta 

"(RCA): 

40*10' -  38*  N.W 

SOfm-  2S0tm 

60  Im  -  250  fm 

38*-34°27'N.lal 

SOfm-ISOfm 

60fm-1S0fm 

Southof34*2rN.lal 

1 00  fm- 1  SOfm  along  the  mainland  coast  shoreline- 1  SOfm  around  islands                                           | 

Smal  footrope  is  required  shoreward  of  the  RCA.  both  large  arxJ  small  kxikopes  are  pem«lled  saaward  ctthe  RCA 
Only  one  type  o(  trawl  gear  is  alowed  on  board  a  vessel  at  any  one  time. 

f  Mtooritape rocMMi* 

2          40'lO'-38''N.lat 

1.8aOlb'2mon«« 

3           SoilthOf38*N.lal 

30,000  K)/ 2  months 

4  SpWnoaa 

5           40*1ff  -  33*  N  lat 

1,800  RV  2  months 

6         Sauttiaf38'N  lal 

30,000  0/2  months 

7  DTS  complex 

8         Sablefish 

6.000  lb/ 2  months 

7,000  lb/ 2  months 

600011/ 2  months 

9         Lxngspine  ihomytwad 

8,000  lb /2  months 

9,000  lb/ 2  months 

7000  KV  2  months 

2:300  lb/ 2  months 

2,4001b/ 2  months 

2,200  lb/ 2  months 

11          Dover  sole 

26.0001b/ 2  months 

25,000  ttV  2  months 

26,000 10/2  months 

12  FMWi 

1 

13          Aa  oltwf  flatfish* 

70.000  lb/ 2  months 

70,000  lb/ 2  months.  nomorethan10,000l>/2  monthsor«««chmay  bepetrale  sole 

70,000  lb/ 2  months 

u         Petialesale 

No  limit 

Molmil 

15         Rex  sole 

Included  in  all  other  flatfish 

f6         Arrawkiolh  flounder 

Nolimit          1                                                        1,000  lb/ 2  months 

1            Nolmil           1 

f7  Whtting* 

mid  water  trawl  -  permitted  tMthin  the 
"         RCA 

20,000  lb/ trip 

Primary  Season 

10,000  lb/  trip 

19  OOwFlsli* 

Nollimited                                                                                        | 

mWoatar  traiurl  is  raqulrad  for  landing  ail  o(  Oia  following  apadaa: 

i 

300  0/ month 

22  WMowrocMsh 

mid  water  trawl  -  permitted  wittwi  the 
"          RCA 

aOSED* 

12, 000  R)/ 2  months  1 

24  Canary  rockflsh 

100  b/ month 

300 1>/ month 

lOOlb/month                      1 

25  Bocacdo 

CLOSED* 

26  Cowcod 

CLOSEC^ 

27  Minor  naarshoia  rockflsli 

300  lb/ month 

28  Unflcod* 

800  »/ 2  months 

1,000  lb/ 2  months 

800  b/ 2  months                     | 

1/  Gear  requiremerte  and  prohfcitlons  are  cplained  above.  Se«A.(14)  -^ 

2/ ■SouBi- means  40''10'Nlal.lo  the  US -Mexico  border.  40*1<rN.lal  is  atxxil  20  nm  south  o(  Cap*  Mendocino.  CA  '^^"5^ 

3/  YeloMail  is  Included  in  the  tnp  limits  fur  minor  shelf  loddish  and  POP  is  included  in  the  trip  liniils  tor  minor  slope  lockfeh  ~  ~.< 

4/  -Ottier  llatlisti  means  all  flatfish  at  50  CFR  680.302  estcepi  those  in  ths  Talile  3  t>«h  species  specilic  managemem  measures,  inckding  tnp  ImiB 

S/Thewhlllng-pertnp-lfniintheEurekaareashorewaRtoflOOfmislO.oaOb/lnpthrouahoullheyear   Outside Eurelia area. the 20.000 ■>/ trip linM applies   SeeB^    .,^ 

6/  CloMd  means  thai  II  is  piohtiiled  to  take  and  retain,  possess,  or  land  the  designated  species  in  the  time  or  area  indk:alei)  See  A  (7) 

7/  Sma)  looiRipe  trawl  means  a  tniioni  tram  net  «i«n  a  lOolrope  no  larger  ttian  8  inches  (20  cm)  in  diamaier. 

8/  The  mininium  size  limil  for  linpcad  is  24  inches  (61  on)  total  Unglh 

W  (Dthar  flsh  are  defined  at  50  CfR  680  302.  » those  groundfish  species  or  species  gnsups  for  »«iich  there  is  no  lilp  Irnii.  size  limit.  <MW^ 

10/ TTie'Ttodrfish  Conservation  Area- IS  a  gear  andAxsecWspecilK  dosed  area  generatydescnbedtjy  depth  contours  buspedlicalhi  coon*naes  set  out 

at  A  (igHe).  that  may  vary  seasonally 
To  convert  pounds  to  kHograne,  divide  by  2J04t2.  the  number  ol  pound*  m  one  kilogram. 
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Table  4  (North).  Trip  Limits  for  Limited  Entry  Fixed  Gear  Nortli  of  M'lO'  N.  Latitude 

Ottwf  Umitt  and  Requiwrwnte  Aopty  -  R— d  Sectk>n«  A.  and  B.  of  NMFS  Actions  before  using  Hils  tebte 


Rockllch  Consarvatlon  Am 
(RCA): 


Northof46°16-N.  lat 


46''16'  N.  lat  -  40°10'  N  lal 


South  of  40  10'  N  lal 


1  Minor  (lop*  rockflsh 


2  Spmnoc* 


3  Pacific  ocun  parch 


4  Sablaflsh 


5  Longspina  thomyhaad 


6  Shortspina  thomyhaad 


7  Dovarsola 


8  ArromrtooVi  floundar 


9  Patralaaoia 


10  Rax  sola 


11  All  othar  flatnsh" 


12  WhlUng^ 


13 


Minor  shalf  rockfiah,  widow,  and 
yallowlaH  rockflsh" 


14  Canary  rockflsh 


15  Yallowaya  rockflsh 


16  Cowcod 


17  Minor  naarshora  rockflsh 


18  LIngcod" 


m-ft? 


I 


J^Bi£C&. 


MAY-JUN 


■'^^-*^G 


SEP-QCT 


NQV-DEC 


shoreline  - 100  fm 


27fni-100fm 


20ftii-150fm 


1,800  ItV  2  months 


No  more  than  25%  of  the  weight  of  sablefish  landed/  tnp 


I  1.800  lb/ 2  months 


1,800  lb/ 2  months 


1.800  lb/ 2  months 


300  lb/  day,  or  1  landing  per  week  of  up  to  800  lb,  not  to  exceed  3,200  lb/  2  months 


9,000  lb/  2  months 


2.000  lb/  2  months 


5.000  lb/  month 


10,000  b/  trip 


200  lb/ month 


CLOSED" 


CLOSED 


CLOSED* 


3,000  ItV  2  months,  no  more  than  900  lb  of  wtiich  may  be  species  other  than  Mack  or  blue  rockflsh 


CLOSED' 


400  lb/ month 


CLOSED* 


1/  ttorfli-  means  WlC  N  lal.  to  the  U  S  <:anada1x>nl«r   40'10'  N  lal  is  atwut  20  rnn  south  of  Cape  Mendocino.  CA 

2/  'CMw  MSsh-  means  ^  llalAsh  at  50  CFR  660.302  ocep)  those  m  »»  TaWf  4  with  species  specific  manaBement  tneasires.  including  tiip  Imas 

3/rnMwlaling-p*rtrip-|iiiii(lntheEinka»eashof««>«dof100fmis10.000b/tripttMougl'«Jltheyear   Outside  Eureka  area,  the  20.000  It/ kip  limri  appies   SeeB(3) 

4/  Bocaccia  and  chilipepper  are  mduded  in  tie  tnp  limits  ftv  minor  shelf  nxMsh 

51  Closed  mewis  thai  it  is  prehfciled  to  take  and  retain,  possess,  or  land  the  designaled  species  in  the  lime  or  area  indicaled   See  A  (7). 

6/  For  black  rockflsh  north  of  C^)e  Ala»a  (4«-09'30r  N.  M.).  and  between  Oeskucbon  Island  (47"40TXr  N  lat.)  and  Leadbelter  PoinI  (48"38"1ff'  N  1*.). 

Ihoe  IS  «i  addibond  Imil  of  100  lb  or  30  percent  by  vMight  of  al  nsn  on  board,  whichever  is  greater,  per  vessel,  per  fishing  tnp 
7/  The  mmimum  size  limit  tor  lingcod  Is  24  inches  (61  cm)  total  length 
B/  The  •RockUsh  Conservalton  Aie^  is  a  gear  and/or  sector  specKc  dosed  area  generaly  described  by  depBi  contours  but  specilfcally  defined  by  lat/tong  cooidinales  set  out 

at  A  (19Xe).  that  may  vary  seasonally 
To  canvwl  pounds  to  kilograms,  divid*  by  2.20462,  the  number  of  pounds  In  one  kUogram. 
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Tabto  4  (South).  Trip  Lhnits  for  LimitMl  Entry  Fbced  Gear  South  of  40''10'  N.  Latltudo^' 

Othf  Limits  and  Requirements  AppN  -  Read  S«c»on»  A.  and  B.  of  NMFS  Acttont  b>toff»  uslrw  Ms  MM 


RockfWi  Conswvatton  Aru"  (RCA): 


1  Minor  slop*  rocMsh* 


40'10'  -  38°  N.  lal. 


Souttiof38''N  lat. 


2 
3 

4  SpWnOM 

5  40'icr  -  38°  N.  lat 


Souttiof38°N  lal 


40*10'  -  36°  N.  I3t 


Soutt)  of  36*  N.  lat 


10  Longspin*  thomytiMd 


11  Stiortspin*  OwniytMad 


12  Dovarsot* 

»3 
14 


IS  Rax  sol* 


f6  AHoVMrlMHsli'^ 


17  Whiting 


18 


Minor  thatf  rockflsh,  wMour,  and 
yrilowtaM  rocMWi* 


19  Canary  rocMMi 


20  YalkMfaya  rockflab 


21  Coweod 


22  Bocaecio 


23 
24 
23 
20 


Shallow  naarahoTB 


Deep  nearshore 


California  scorpioniish 


27  Lkigcod* 


■^^N-fEB 


MftR-ftPR 


ji^isliSL 


20fim-1S0fm' 


■^'<^-^^ 


20fm-150fn<-l 
a  ine  dQuxn  due  south 

from 
Point  Fermin  (33*  *T  30" 
N,  lat.;  118*  17- 30- W 
lortg  )  and  a  line  draun  , 

due 

west  from  the  Newport 

Sooth  Jetty  {33*  35'  37-  N 

lal.  117"  5?  50- W 

long.) 

vessels  fishing  with 

hool(&line  and/or  trap  (or 

pot)  gear  may  operate 

from  shore  to  a  tXHjndary 

line  approximating  SO  fm 


SB..QCT  I  NOV-npr. 


20fni-l50fin 


1,800  UV  2  months 


tgo  more  than  25%  of  weight  of  sabtefish  landed' Inp 


1.800RV2inonBis 


30.000  tH  2  months 


1,800  ■>/ 2  months 


20.000  «y  2  months 


300  RV  day.  or  1  lamSng  per  week  of  up  to  800  lb,  not  to  exceed  3,200  Ibl  2  monttis 


350  lb/ day,  or  1  landhig  per  week  of  up  to  1 ,050  k 


9.000  tol  2  months 


2.000  RV  2  months 


5.000  ItV  month 
When  fisfiing  for  Pacific  sanddabs,  vessels  using  hook-and-line  gear  with  no  more  than  12  hooks  per  line,  using  hooks  no 
lanjer  than  "Number  2- hooks,  wtwch  measure  11  mm  (0  44  inches)  point  to  shank,  and  up  to  1  fc  (045  kg)  of  weigh!  per 

line  are  not  subiect  to  the  RCAs 


10,000  tbt  trtp 


100  ty  2  month 


aOSED' 


200  lb/ 2  mentis 


250  W  2  months 


200iy2monlh( 


1001^2  months 


CLOSED 


CLOSED' 


CLOSED" 


CLOSED' 


200  k)/ 2  months 


200  K)/ 2  months 


CLOSED' 


aOSED* 


CLOSED' 


400  lb/ 2  months 


200lb/2mantis 


500  lb/ 2  monVis 


400  lb/ 2  months 


800  lb/ 2  months 


400 1>/ 2  months 


200  0/ 2  months 


200  «V  2  months 


200b/2man«is 


CLOSED" 


400  tU  month,  when  nearshore  open 


CLOSED' 


1/ -Souar' mem  40*17  N.laL  to  twUS.-MKioobOf««r.  40*1(7  N.  M.  is  *out  20  nm  south  of  Ci|»M«ndocino.CA 

2/  "Otwr  IWftitr  iTwans  m  *aMsli  at  SO  CFR  660  302  neap)  IhOM  in  IMs  Tabto  4  <i«h  species  specific  mansBeRwnl  measures.  Inckxting  trip  im4s 

3/The««h«ng-pertilpriniilinlheEurakaveashorewanlaf  lOOknKIO.OOOIi/trtplhiDughoutlheyev   Outside  Euralia  vea.  the  20.000  »' Inp  miii  apples   SeeBO). 

4/  ChapapperiocMsh  is  Induced  in  the  trip  linito  for  minor  shelf  nxMsh  and  POP  is  inoMed  in  the  trip  limils  lor  minor  stopeit^^ 

5/ Ckieed  means  that  II  is  imtttited  to  take  and  lalain.  possess,  or  land  the  designaiad  species  in  Vielme  or  ares  (idicalad.  SeeA.(7). 

0/  The  iTMmuRi  size  Iml  tor  mgcod  is  24  inches  (*1  cm)  total  lengSi 

7/ The  TtoekfSh  Conservation  Aree- «  a  gear  end*K  sector  speciic  closed  area  jeneraiy  described  by  depth  c!Dnto««  IXJt  specfcaiy  dsaned  tiy  la^ 

•I  A.(19)(e)  that  may  vary  seasonaiy 
To  conven  povad*  to  Mognme,  dhrtde  by  2JM62.  the  number  of  pounda  ki  one  kaogram. 


BlUJNG  CODE  3S10-22-C 

(2)  Sablefish.  The  limited  entry 
sableiish  allocation  is  further  allocated 
58  percent  to  trawl,  gear  and  42  percent 
to  nontrawl  gear.  See  footnote  e/  of 
Table  la. 

(a)  Trawl  trip  and  size  limits. 
Management  measures  for  the  limited 
entry  trawl  fishery  for  sablefish  are 


listed  in  Table  3  (North)  and  Table  3 
(South). 

(b)  Nontraw!  (fixed  gear)  trip  and  size 
limits.  To  take,  retain,  possess,  or  land 
sablefish  diuing  the  primary  season  for 
the  limited  entry  fixed  gear  sablefish 
fishery,  the  owner  of  a  vessel  must  hold 
a  limited  entry  permit  for  that  vessel, 
affixed  with  hodi  a  gear  endorsement  for 


longline  or  trap  (or  pot)  gear,  and  a 
sablefisliL endorsement.  (See  50  CFR 
660.323(a)(2)(i).)  A  sablefish 
endorsement  is  not  required  to 
participate  in  the  limited  entry  daily 
trip  limit  fishery. 

(i)  Primary  season.  The  primary 
season  begins  at  12  noon  l.t,  on  April  1, 
2003,  and  ends  at  12  noon  l.t.  on 


980 


Federal  Register /Vol.  68,  No.  4  /  Tuesday,  January  7,  2003  /  Proposed  Riile^_ 


October  31,  2003.  There  are  no  pre- 
season or  post-season  closures.  During 
the  primary  season,  each  vessel  with  at 
least  one  limited  entry  permit  with  a 
sablefish  endorsement  that  is  registered 
for  .use  with  that  vessel  may  land  up  to 
the  cumulative  trip  limit  for  each  of  the 
sablefish-endorsed  limited  entry  permits 
registered  for  use  with  that  vessel,  for 
the  tier(s)  to  which  the  permit(s)  are 
assigned.  For  2003.  the  following  limits 
would  be  in  effect:  Tier  1,  53.000  lb 
(24,040  kg);  Tier  2,  24,000  lb  (10.886 
kg);  Tier  3,  14,000  lb  (6,350  kg).  All 
limits  cire  in  roimd  weight.  If  a  vessel  is 
registered  for  use  with  a  sablefish- 
endorsed  limited  entry  permit,  all 
sablefish  taken  after  April  1 .  2003  count 
against  the  cumulative  limits  associated 
with  the  permit(s)  registered  for  use 
with  that  vessel. 

(ii)  Daily  trip  limit.  Daily  and/or 
weekly  sablefish  trip  limits  listed  in 
Table  4  (North)  and  Table  4  (South) 
apply  to  any  limited  entry  fixed  gear 
vessels  not  participating  in  the  primary 
sablefish  season  described  in  paragraph 
(i)  of  this  section.  North  of  36°  N.  lat., 
the  daily  and/or  weekly  trip  limits 
apply  to  fixed  gear  vessels  that  are  not 
registered  for  use  with  a  sablefish- 
endorsed  limited  entry  permit,  and  to 
fixed  gear  vessels  that  are  registered  for 
use  with  a  sablefish-endorsed  limited 
entry  permit  when  those  vessels  are  not 
fishing  against  their  primary  sablefish 
season  cumulative  limits.  South  of  36° 
N.  lat.,  the  daily  and/ or  weekly  trip 
limits  for  taking  and  retaining  sablefish 
that  are  listed  in  Table  4  (South)  apply 
throughout  the  year  to  all  vessels 
registered  for  use  with  a  limited  entry 
fixed  gear  permit. 

(iii)  Participating  in  both  the  primary 
and  daily  trip  limit  fisheries.  A  vessel 
that  is  eligible  to  participate  in  the 
primary  sablefish  season  may 
participate  in  the  daily  trip  limit  fishery 
for  sablefish  once  that  vessel's  primary 
season  sablefish  limit(s)  have  been  taken 
or  after  October  31,  2003,  whichever 
occurs  first.  No  vessel  may  land 
sablefish  against  both  its  primary  season 
ciunulative  sablefish  limits  and  against 
the  daily  trip  limit  fishery  limits  within 
the  same  24  hour  period  of  0001  hour 
l.t.  to  2400  hours  l.t.  If  a  vessel  has  taken 
all  of  its  tier  limit  except  for  an  amount 
that  is  smaller  than  the  daily  trip  limit 
amount,  that  vessel's  subsequent 
sablefish  landings  are  automatically 
subject  to  daily  and/or  weekly  trip 
limits. 

(3)  Whiting.  Additional  regulations 
that  apply  to  the  whiting  fishery  are 
found  at  50  CFR  660.306  and  at  50  CFR 
660.323(a)(3)  and  (a)(4}. 

(a)  Allocations.  The  non-tribal 
allocations,  based  on  percentages  that 


are  applied  to  the  commercial  OY  of 
121,200  mt  in  2003  (see  50  CFR  660.323 
(a)(4)),  are  as  follows: 

(i)  Catcher/processor  sector — 41,288 
mt  (34  percent); 

(ii)  Mothership  sector— 29,080  mt  (24 
percent); 

(iii)  Shore-based  sector — 50,904  mt 
(42  percent).  No  more  than  5  percent 
(2,545  mt)  of  the  shore-based  whiting 
allocation  may  be  taken  before  the 
shore-based  fishery  begins  north  of  42° 
N.  lat.  on  June  15,  2003. 

(iv)  Tribal  allocation — See  paragraph 
V. 

(b)  Seasons.  The  2003  primary 
seasons  for  the  whiting  fishery  start  on 
the  same  dates  as  in  2002,  as  follows 
(see  50  CFR  6B0.323(a)(3)): 

(i)  Catcher/processor  sector — May  15; 

(ii)  Mothership  sector — May  15; 

(iii)  Shore-based  sector — ^June  15 
north  of  42°  N.  lat.;  April  1  between  42°- 
40°30'  N.  lat.;  April  15  south  of  40°30' 
N.  lat. 

(c)  Trip  limits,  (i)  Before  and  after  the 
regular  season.  The  "per  trip"  limit  for 
whiting  before  and  after  the  regular 
season  for  the  shore-based  sector  is 
aimounced  in  Table  3  (North)  and  Table 
3  (South),  as  authorized  at  50  CFR 
660.323(a)(3)  and  (a)(4).  This  trip  limit 
includes  any  whiting  caught  shoreward 
of  100  fathoms  (183  m)  in  the  Eiu^ka 
area. 

(ii)  Inside  the  Eureka  100  fin  (183  m) 
contour.  No  more  than  10.000  lb  (4,536 
kg)  of  whiting  may  be  taken  and 
retained,  possessed,  or  landed  by  a 
vessel  that,  at  any  time  during  a  fishing 
trip,  fished  in  the  fishery  management 
area  shoreward  of  the  100  fathom  (183 
m)  contour  (as  shown  on  NOAA  Charts 
18580,  18600,  and  18620)  in  the  Eureka 
area. 

(4)  Black  rockfish.  The  regulations  at 
50  CFR  660.323(a)(1)  state:  "The  trip 
limit  for  black  rockfish  (Sebastes 
melanops)  for  commercial  fishing 
vessels  using  hook-and-line  gear 
between  the  U.S. -Canada  border  and 
Cape  Alava  (48°09'30''  N.  lat.)  and 
between  Destruction  Island  (47°40'00'' 
N.  lat.)  and  Leadbetter  Point  {46°38'10*' 
N.  lat.),  is  100  lb  (45  kg)  or  30  percent, 
by  weight  of  all  fish  on  board, 
whichever  is  greater,  per  vessel  per 
fishing  trip."  These  "per  trip"  limits 
apply  to  limited  entry  and  open  access 
fisheries,  in  conjunction  with  the 
cumulative  trip  limits  and  other 
management  measures  listed  in  Tables  4 
(North)  and  Table  5  (North)  of  section 
IV.  The  crossover  provisions  at 
paragraphs  IV. A.  (12)  do  not  apply  to 
the  black  rockfish  per-trip  limits. 


C.  Trip  Limits  in  the  Open  Access 
Fishery  , 

(1)  General.  Open  access  gear  is  gear 
used  to  take  and  retain  groundfish  from 
a  vessel  that  does  not  have  a  valid 
permit  for  the  Pacific  Coast  groundfish 
fishery  with  an  endorsement  for  the  gear 
used  to  harvest  the  groundfish.  This 
includes  longline,  trap,  pot.  hook-and- 
line  (fixed  or  mobile),  setnet  and 
trammel  net  (south  of  38°  N.  lat.  only), 
and  exempted  trawl  gear  (trawls  used  to 
target  non-groimdfish  species:  pink 
shrimp  or  prawns,  and,  south  of  Pt. 
Arena,  CA  (38°57'30"  N.  lat.).  CA 
halibut  or  sea  cucumbers).  Unless 
otherwise  specified,  a  vessel  operating 
in  the  open  access  fishery  is  subject  to. 
and  must  not  exceed  any  trip  limit, 
frequency  limit,  and/or  size  limit  for  the 
open  access  fishery.  Groundfish  species 
taken  in  open  access  fisheries  will  be 
managed  with  cumulative  trip  limits 
(see  paragraph  IV.A.(l)(d)),  size  limits 
(see  paragraph  IV. A.  (6)),  seasons  (see 
paragraph  IV.A.(7)),  and  closed  areas. 
Cowcod  retention  is  prohibited  in  all 
fisheries  and  groundfish  vessels 
operating  south  of  Point  Conception 
must  adhere  to  CCA  restrictions  (see 
paragraph  IV.A.(19)).  Retention  of 
yelloweye  rockfish  and  canary  rockfish 
and,  south  of  40°10'  N.  lat.,  bocaccio  is 
prohibited  in  all  open  access  fisheries. 
The  trip  limits,  size  limits,  seasons,  and 
other  management  measures  for  open 
access  groundfish  gear,  including 
exempted  trawl  gear,  are  listed  in  Table 
5  (North)  and  Table  5  (South).  A  header 
in  Table  5  (North)  and  Table  5  (South) 
approximates  the  RCA  (i.e..  closed  area) 
for  vessels  participating  in  the  open 
access  fishery.  [Note:  Between  a  line 
drawn  due  south  ft'om  Point  Fermin  (33 
42'30"  N.  lat.;  118  17'30''  W.  long.)  and 
a  line  drawn  due  west  from  the  Newport 
South  Jetty  (33  35'37''  N.  lat;  117  52'50' 
W.  long.,)  vessels  fishing  with  hook- 
and-line  and/ or  trap  (or  pot)  gear  may 
operate  from  shore  to  a  boundary  line 
approximating  50  fm  (91  m)  in  the 
months  of  July  and  August.)  For  vessels 
participating  in  exempted  trawl 
fisheries,  the  RCAs  are  the  same  as  those 
for  limited  entry  trawl  gear.  Exempted 
trawl  gear  RCAs  are  detailed  in  the 
exempted  trawl  gear  sections  at  the 
bottom  of  Table  5  (North)  and  Table  5 
(South).  Retention  of  groundfish  caught 
by  exempted  trawl  gear  is  prohibited  in 
the  designated  RCAs.  The  trip  limit  at 
50  CFR  660.323(a)(1)  for  black  rockfish 
caught  with  hook-and-line  gear  also 
applies.  (The  black  rockfish  limit  is 
repeated  at  paragraph  IV.B.(4).) 
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Table  5  (North).  2003  Trip  Limits  for  Op«n  Access  Gears  North  of  40''10'  N.  Latitude^' 


JAN^-EB          1          KAfcR-APR         1          MAY^UN         1          JUL^UG          1           SEP-OCT          1         NOV-DEC         1 

Rockflsh  Conswvallon  Atm*  (RCA): 

r4ortho(46°ie-N.laL 

Ofm-100fm 

46*lffN.  lat. -40°10'N  lat 

27fm-100fm 

1  Mkior  tiop*  rocMlsh* 

Per  trip,  no  more  than  25%  of  weight  of  the  sabtefish  landed 

2  PsdHcocttsn  psrah 

1001b/ month 

3SMi«Ml 

300  lb/ day.  or  1  landing  per  wMk  of  up  to  800  R).  not  to  exceed  3.200  Ity  2  months 

CLOSED* 

5  Oovarsoto 

3.000  IbAnonih.  no  more  than  300  lb  of  iNhKh  may  be  species  ott>er  than  Paofic  sanddabs 

>                                         :    ■ 

7PMral«sol* 

8  Rwsel* 

8  AH  ottMT  flalltah^ 

10  WhiUng 

300  0/ month 

"  yrtowM  rockflsh* 

200b/montti 

12  Canary  rockfMi 

CLOSED* 

CLOSED* 

14  Cowcod 

CLOSED* 

f 5  Wnor  naarshora  rocfcflah 

3,000  RV  2  months,  no  more  than  BOO  l>  of  which  may  be  species  O0ier  then  Mack  or  Wue  rockfish* 

10  Ungcod" 

CLOSED*                                                                 300  "W  month 

CLOSED*        1 

f  7  0«Mr  Fiah" 

NolimHad 

f  8  PINK  SHMMP  EXEMPTED  TRAWL  (not 

sutyecftoRCAs; 

19          North 

Eltacthw  AprH  1  •  October  31, 2003:  groundfish  SOO  IbAlay.  muMplied  by  the  number  of  days  of  the  tnp.  not  to  exceed  1 .500 

Ibrtrip.  The  foltoiMngsubtoits  also  apply  and  are  counted  towart  the  overall  500  Ibftlay  and  1,500  Ibftiip  groundfish  Hmrts 

imomrt  300  Ibtoonth  (mmimom  24  »Kh  size  limit),  sabtefish  2,000  lb/month,  canary.  thom>«i«8ds  and  yetloxeye  rockfish  are 

Pf«DHIBITED    All  other  groundfish  species  taken  are  managed  under  the  overall  500  ttVday  and  1.500  Ihftnp  groundfish  hmrts 

Larxtngs  of  these  species  mint  toward  the  per  day  and  per  tnp  groundfish  Umits  and  do  not  have  speoes-speofic  limits   The 

amount  of  groundfish  landed  may  ndl  exceed  the  amouit  of  pink  shhmp  landed 

20  PRAWN  EXBUPTED  TRAWL  (not  subjec 

( to  RCAs) 

21           North 

Groundfish  300  Ibrtrip    Limits  and  linsiires  in  this  taUe  also  apply  and  are  counted  lo»»ard  the  300  lb  groundfish  per  trip  limit 

The  amount  of  groundfish  landed  may  not  exceed  the  amount  of  the  target  species  landed,  except  thai  the  amount  rf  sp«iy 

dogfish  landed  may  exceed  the  anwunt  of  target  species  landed    Spiny  dogfish  are  limited  by  the  300  Ibrtnp  overall  groundSsh 

limit   The  daily  trip  limits  for  sabtefish  coaslvwde  and  the  overaP  grtxjndfish  "per  tnp"  limit  may  not  be  multiplied  by  the  number  d 

days  of  the  trip 

1/  "North-  means  40'10'  N  lat  lo  the  U  S  -Caneda  border    4ffW  N  lit  is  abom  20  nm  south  d  Cape  Mendocino.  CA 

2/  Bocaccio  xytfttmoepper  rockiishes  are  included  in  re  Mp  bnte  for  minor  shelf  RxAlish  and  spimose  lockfish  is  induded  in  the  trip  Mmits  tar  minor  slope  rockfish 

3/  -Other  llalfish-  meve  ^  Aatlish  at  50  CFR  660.302  except  those  In  this  Talite  5  with  species  specific  management  measures,  nckxfing  tnp  imits. 

*J  For  black  rockfish  north  of  Caff  Alava  (48*oe'30r  N.  IH),  and  belixeen  Des»uction  Island  (47'40'  N  let )  and  Leadbetler  Port  (46-38^0-  N  lat ). 

tiere  Is  «i  addmon^  iiral  of  100  bs  or  30  percent  by  UMighl  of  ai  fish  on  board,  whichever  is  greater,  per  vessel,  per  ishing  tnp 
SI  Closed  mewis  ttiat  it  s  prohMed  to  take  and  retain,  possess,  or  land  ttw  designated  species  in  the  time  or  area  mdcaled   See  A.(7). 
8/  The  siie  hrat  tar  Iktgcod  is  24  inches  (61  cm)  total  length 

7/  Other  lish  are  delined  at  50  CFR  660  302.  as  those  giouidlish  species  or  species  groups  tor  ««hlch  there  is  no  trip  limil,  size  htiit,  quoU.  or  harvest  guideline 
ei  The  -»«ockllsh  Consenation  Area^  is  a  gear  and/or  sector  specMc  dosed  area  generally  described  by  depth  con««s,  but  speciically  defined  by 

latAing  coonlnales  set  out  at  A  <l9)(e),  that  may  vary  seasonaly 
To  convatt  pounds  to  Miograms.  dhrW*  by  2.20482,  the  number  of  pound*  In  on*  kilogram. 
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Table  5  (South).  2003  Trip  Limits  for  Open  Access  Gears  South  of  AO'W  H.  Latitude^' 
Othw  LImto  and  Raqulrenwrns  Apply  -  RMd  S»ctions  A.  and  C.  of  NWFS  Actlona  b«ton  using  thl«  Ubit 


JAN-FES 


*mAfn 


j^y^ML 


JUI^AUS„ 


^p-<^' 


Nov-DEc 


Roclrflth  Conswvatlon  Atm"  (RCA): 


S<3Uthof40*10'N  lat 


f  Minor  slop*  rockflsh' 


40°10-  -  38°  N  lat 


2 
3 
4  SpMnoM 


SoulhoraS'N  lat 


5  SabMlah 

6  40''10'-36*N  lat 

7  Soulti  of  36°  N  lat 


S  ThomylMads 

9  40'10'  -  34°2r  N.  lat. 

10  South  of  34°27'  N  lat. 


11  Dover  «ol« 
»2 


f3  Ratal*  loto 
44  R*x*ol* 


fS  AMath*rflatn>h' 


16  WMtmg 


17 


Minor  *h*V  rockflth,  wMow  and 
chllip*pp*rrocktah* 


IS  Canary  rockflsh 


19  Y»llow*y«  rockflah 


20  Cowcod 


21  Bocacdo 


22  Minor  naarshor*  rockfith 

23  Shallow  neaishora 

24  Deep  neaishore 

25  California  scorpionfish 


26  Lingcod* 


27  Oth*r  Fl«h" 


20tnn-  ISOfm 


J 


20 (m- ISOfm 


201m-  ISOfm 


Belvwen  a  line  drawn  due  south  from  Point  Fermin  (33*  42' 30"  N.  lat.  118*  IT*  30"  W  long  )  and  a  line  drawn  due  west  from  the 

Newpofi  South  Jetty  (33*  35'  37'  N  lat .  1 1 7*  52'  50"  W  long  ,)  vessels  fishing  with  hookSline  and/or  trap  (or  pol)  gear  may 

operate  from  shore  lo  a  boundary  line  approwmating  50  fm 


Per  tnp.  no  more  than  25%  of  weight  of  the  sablefish  landad 


10.000  RV  2  months 


200  lb/ month 


300  It)/  day,  or  1  landing  per  week  of  up  to  800  lb.  not  to  exceed  3.200  \bl  2  months 


350  lb/ day,  or  1  landing  per  week  of  up  to  I.OSOIb 


CLOSED' 


50  lb/  day,  no  more  tlian  2.000  lb/  2  months 


3,000  Ib/monlh,  no  more  than  300  lb  of  which  may  be  species  other  than  Pacific  sanMabs   When  fishing  lor  Pacific  sanddabs, 

vessels  using  hook-and-line  gear  with  no  more  than  1 2  hooks  per  line,  using  hooks  no  larger  than  ■^kJmbar  2"  hooks,  which 

measure  1 1  mm  (0  44  indies)  pomt  to  shank,  and  up  to  1  H)  of  weight  per  line  are  not  subiecl  to  the  RCAs 


300  lb/  month 


too  lb/ 2  month 


CLOSED' 


200  lb/ 2  months 


250  lb/ 2  months 


200  lb/  2  months 


100  lb/ 2  months 


CLOSED' 


CLOSED" 


CLOSED' 


CLOSED' 


200  lb/ 2  months 


200  lb/  2  months 


CLOSED' 


CLOSED' 


CLOSED* 


400  t>l  2  montlis 


200  lb/  2  months 


500  lb/ 2  months 


400  lb/ 2  months 


800  lb/  2  months 


400  lb/  2  months 


200  lb/  2  months 


200  lb/ 2  months 


200  lb/  2  months 


CLOSED' 


300  lb/  month,  when  nearshore  open 


CLOSED' 


Nk>t  limited 


28  PINK  SHRIMP  EXEMPTED  TRAWL  GEAR    (no(  sub/ect  to  PICAS) 


29 


Soutp 


Elfectiv*  April  1  -  Octobw  31, 2003:  Groundfish  500  lb/day,  multiplied  by  the  number  of  days  of  the  inp,  not  to  exceed  1 ,500 

Ib/lrip    The  (oikiwing  sublimits  also  apply  and  are  counted  toward  the  overall  500  lb/day  and  1 ,500  lb/trip  groundfish  limits 

lingcod  300  lb/  month  (minimum  24  inch  size  limit),  saWelish  2,000  lb/  month,  canary,  thomyheads  and  yelloweye  rockfish  are 

PROHIBfrED    All  other  groundfish  species  laken  are  managed  under  the  overall  500  lb/day  and  1 ,500  Ib/trtp  groundfish  limits 

Landirigs  of  these  species  count  toward  the  per  day  and  per  inp  groundfish  limits  and  do  not  have  speaes-speafic  limits   The 

amount  of  groundfish  landed  may  not  exceed  the  amount  of  pink  shrimp  landed 


X  PRAWN  AND,  SOUTH  OF  38*5r  JO"  N,  LAT..  CAUFORNIA  HAUBUT  AND  SEA  CUCUMBER  EXEMPTED  TRAWL 


31 


33 

34 


EXEMPTED  TRAWL  Rockflsh  Conservation  Araa*  (RCA): 


40°10'  •  38"  N  lat 


38°  -  34°27'  N  lat 


South  of  34°27' N  lat 


50  fm  -  250  fm 


90 fm-  ISOfm 


60  (m  -  250  fm 


60  fm- 1501m 


100  fm  - 150  fm  along  the  mainland  coast,  shoreline  -  ISO  fm  around  islands 


Groundfish  300  Ib/tnp  Tnp^limits  in  this  table  also  apply  and  are  counted  toward  the  300  lb  groundfish  per  trip  limil  The  amount 
of  youndfish  landed  may  not  exceed  the  anxxxit  of »» target  species  landed,  except  thai  the  amount  of  spmy  dogfish  landed 
may  exceed  the  amount  of  target  species  landed  Spmy  dogfish  are  limited  by  the  300  Ib/tnp  overall  groundfish  kmit  The  daily 
inp  limits  lor  sabiefish  coastwide  and  thomyheads  south  c<  Pt  Conception  and  the  overall  groundfish  "per  tnp"  limH  may  not  be 
multplied  by  the  number  of  days  ol  the  trip  Vessels  partiapating  in  the  California  halibut  fishery  south  of  38°57r30"  N  lat  are 
allowed  lo  (1)  land  up  to  100  lb/day  of  groundfish  without  the  ratio  requirement,  provided  ttiat  at  leasl  one  California  halibut  is 
landed  and  (2)  land  up  to  3.000  lb/month  of  flatfish,  no  more  than  300  lb  ol  which  may  be  species  other  than  Pacific  sanddabs. 

sand  sole,  slany  flounder,  rock  sole,  curlfin  sole,  or  Calilomia  scorpionfish  (California  scorpionfish  is  also  subject  to  the  Inp  limits 

and  closures  in  line  25) 


l/"Soulh"  means  4(f10fNlaltothBU.&-MeMCOborder  4<J*10r  M  lat  is aboU  20 mi  south  c*  Cape  Mendoono  CA. 

2/ Yelk)w(ail  rtx*fish  IS  inckxled  in  the  trip  liinits  ICT  rtitfior  sheK  roddish  and  FO' is  inckided  in  the  trip  lirrite  for  niinor  slope  ^^ 

3/ "Othff  flatfish"  rne»«  *  telfish  at  50  C^R  660  302  eicepi  those  in  this  Table  5  With  spedes  spealic  rnanagemert  measures,  inckring  tnp  lirnts 

4/  The  size  kmi  for  kngcod  is  24  inches  (81  cm)  total  length 

5/ Ckxed  means  that  It  IS  prohbted  10  take  and  roam,  possess,  or  land  the  designated  species  in  the  time  or  area  mdKaled  SeeA(7) 

6/ Olhff  fish  are  defined  al  50  CFR  660  302,  as  those  groiridfish  speores  or  species  giDi*s  for  »«Kh  there  IS  no  tnp  liniil  size  limil  qurta.  or  han«sl  ffj^ 

7/ The  "Rxadish  Conservator  Area"  is  a  gear  an*or  sector  speo«c  dosed  area  generally  described  1^  deplh  cortous,  bul  spedficaily  defined  by 

lat /long  ooordnates  set  ou  at  A(19XeX  that  may  vary  seasonaly 
To  convvt  pounds  to  klkvams,  dM*  tay  2J0M2,  ttw  nunbsr  of  poindB  In  on*  kUogram, 
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(2)  Groimdfish  taken  with  exempted 
trawl  gear  by  vessels  engaged  in  fishing 
for  spot  and  ridgeback  prawns, 
California  halibut,  or  sea  cuounbers. 
[Note:  The  States  of  California  and 
Washington  will  likely  prohibit  trawling 
for  spot  prawn  beginning  in  2003,  while 
the  State  of  Oregon  will  likely  begin 
phasing  out  trawling  for  spot  prawn  in 
2003.)  Trip  limits  and  RCAs  for 
groundfish  retained  in  the  spot  and 
ridgeback  prawn,  California  halibut,  or 
sea  cucumber  fisheries  are  in  Table  5 
(North)  and  Table  5  (South),  (a)  State 
law.  The  trip  limits  in  Table  5(North) 
and  Table  5  (South)  are  not  intended  to 
supersede  any  more  restrictive  State  law 
relating  to  the  retention  of  groundfish 
taken  in  shrimp  or  prawn  pots  or  traps. 

(b)  Participation  in  the  California 
halibut  fishery.  A  trawl  vessel  will  be 
considered  participating  in  the 
California  halibut  fishery  if: 

(i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  imder  50 
CFR  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Pt.  Arena,  CA;  and 

(iii)  The  landing  includes  California 
halibut  of  a  size  required  by  California 
Fish  and  Game  Code  section  8392(a), 
which  states:  "No  California  halibut 
may  be  taken,  possessed  or  sold  which 
measures  less  than  22  in  (56  cm)  in  total 
length,  unless  it  weighs  4  lbs  (1.8144  kg) 
or  more  in  the  roimd,  3  and  one-half  lbs 
(1.587  kg)  or  more  dressed  with  the 
head  on,  or  3  lbs  (1.3608  kg)  or  more 
dressed  with  the  head  off.  Total  length 
means  "the  shortest  distance  between 
the  tip  of  the  jaw  or  snout,  whichever 
extends  farthest  while  the  mouth  is 
closed,  and  the  tip  of  the  longest  lobe  of 
the  tail,  measured  while  the  halibut  is 
lying  flat  in  natural  repose,  without 
resort  to  any  force  other  than  the 
swinging  or  fanning  of  the  tail." 

(c)  Participation  in  the  sea  cucumber 
fishery.  A  trawl  vessel  will  be 
considered  to  be  participating  in  the  sea 
cucumber  fishery  if: 

(i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  imder  50 
CFR  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Pt.  Arena,  CA;  and 

(iii)  The  landing  includes  sea 
cucumbers  taken  in  accordance  With 
California  Fish  and  Game  Code,  section 
8405,  which  requires  a  permit  issued  by 
the  State  of  California. 

(3)  Groundfish  taken  with  exempted 
trawl  gear  by  vessels  engaged  in  fishing 
for  pink  shrimp.  Trip  limits  for 
groundfish  retained  in  the  pink  shrimp 
fishery  are  in  Table  5  (North)  and  Table 
5  (South).  Notwithstanding  section 
IV.A.(ll),  a  vessel  that  takes  and  retains 
pink  shrimp  and  also  takes  and  retains 


groundfish  in  either  the  limited  entry  or 
another  open  access  fishery  during  the 
same  applicable  ciunulative  limit  period 
that  it  takes  and  retains  pink  shrimp 
(which  may  be  1  month  or  2  months, 
depending  on  the  fishery  and  the  time 
of  year),  may  retain  the  larger  of  the  two 
limits,  but  only  if  the  limit(s)  for  each 
gear  or  fishery  are  not  exceeded  when 
operating  in  that  fishery  or  with  that 
gear.  The  limits  are  not  additive;  the 
vessel  may  not  retain  a  separate  trip 
limit  for  each  fishery. 

D.  Recreational  Fishery 

Federal  recreational  groundfish 
regulations  are  not  intended  to 
supersede  any  more  restrictive  State 
recreational  groundfish  regulations 
relating  to  federally-managed 
groundfish. 

(1)  Washington.  For  each  person 
engaged  in  recreational  fishing  seaward 
of  Washington,  the  groundfish  bag  limit 
is  15  groundfish,  including  rockfish  and 
lingcod,  and  is  open  year-round  (except 
for  lingcod).  The  following  sublimits 
and  closed  areas  apply: 

(a)  Yelloweye  Rockfish  Conservation 
Area.  The  Yelloweye  Rockfish 
Conservation  Area,  or  YRCA,  is  an  "C- 
shaped"  area  which  is  closed  to 
recreational  groundfish  and  halibut 
fishing.  The  coordinates  for.  the  YRCA 
are  defined  at  50  CFR  660.304(d). 

(b)  Rockfish.  In  areas  seaward  of 
Washington  that  are  open  to  recreational 
groundfish  fishing,  there  is  a  10  rockfish 
per  day  bag  limit,  of  which  no  more 
than  1  may  be  canary  rockfish.  Taking 
and  retaining  yelloweye  rockfish  is 
prohibited. 

(c)  Lingcod.  Recreational  fishing  for 
lingcod  is  closed  between  January  1  and 
March  15,  and  between  October  16  and 
December  31.  In  areas  sea  weird  of 
Washington  that  are  open  to  recreational 
groundfish  fishing  and  when  the 
recreational  season  for  lingcod  is  open 
(i.e.,  between  March  16-October  15), 
there  is  a  bag  limit  of  2  lingcod  per  day, 
which  may  be  no  smaller  than  24  in  (61 
cm)  total  length. 

(2)  Oregon.  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  Oregon  are  2  lingcod  per 
day,  which  may  be  no  smaller  than  24 
in  (61  cm)  total  length;  and  10  marine 
fish  per  day,  which  excludes  salmon, 
tuna,  surfperch,  sanddab,  lingcod,  and 
baitfish,  but  which  includes  rockfish 
and  other  groundfish.  The  minimum 
size  limit  for  cabezon  retained  in  the 
recreational  fishery  is  15  in  (38  cm). 
Within  the  10  marine  fish  bag  limit,  no 
more  than  1  may  be  canary  rockfish,  no 
more  than  1  may  be  yelloweye  rockfish 
and  when  the  all-depth  recreational 
fisheries  for  Pacific  halibut 


(Hippoglossus  stenolopis)  are  open,  the 
first  Pacific  halibut  taken  of  32  in  (81 
cm)  (or  greater  in  length  may  be 
retained.  During  the  all-depth 
recreational  fisheries  for  Pacific  halibut, 
vessels  with  halibut  on  board  may  not 
take,  retain,  possess  or  land  yelloweye 
rockfish  or  canary  lockfish. 

(3)  California.  Seaward  of  California 
(north  and  south  of  40°10'  N.  lat.), 
California  law  provides  that,  in  times 
and  areas  when  the  recreational  fishery 
is  open,  there  is  a  20-fish  bag  limit  for 
all  species  of  finfish,  within  which  no 
more  than  10  fish  of  any  one  species 
may  be  taken  or  possessed  by  any  one 
person.  Retention  of  cowcod  is 
prohibited  in  California's  recreational 
fishery  all  year  in  all  areas. 

(a)  North  of  40°10'  N.  lat.  North  of 
40°10'  N.  lat.  to  the  California/Oregon 
border,  California's  recreational 
groundfish  fishery  will  generally 
conform  with  Oregon's  recreational 
regulations  (see  IV.D.(2)).  For  each 
person  engaged  in  recreational  fishing 
seaward  of  California  north  of  40°10'  N. 
lat.,  the  following  seasons,  bag  limits, 
and  size  limits  apply: 

(i)  RCG  Complex.  The  California 
rockfish,  cabezon,  greenling  complex 
(RCG  Complex),  as  defined  in  State 
regulations  (Section  1.91,  Title  14, 
California  Code  of  Regulations), 
includes  all  rockfish,  kelp  greenling, 
rock  greenling,  and  cabezon.  This 
category  does  not  include  California 
scorpionfish,  also  known  as  "sculpin." 

(A)  Seasons.  North  of  40°10'  N.  lat.. 
recreational  fishing  for  the  RCG 
Complex  is  open  from  January  1  through 
December  31. 

(B)  Bag  limits,  boat  limits,  hook  limits. 
North  of  40'='10'  N.  lat.,  the  bag  limit  is 
10  rockfish  per  day,  of  which  no  more 
than  2  may  be  bocaccio,  1  may  be 
canary  rockfish,  and  no  more  than  1  per 
day  up  to  a  maximum  of  two  per  boat 
may  be  yelloweye  rockfish.  The 
following  daily  bag  limits  also  apply:  no 
more  than  10  cabezon  per  day  and  no 
more  than  10  greenlings  (kelp  and/or 
rock  greenlings)  per  day.  Multi-day 
limits  are  authorized  by  a  valid  permit 
issued  by  California  and  must  not 
exceed  the  daily  limit  multiplied  by  the 
number  of  days  in  the  fishing  trip. 

(C)  Size  limits.  The  following  size 
limits  apply:  cabezon  may  be  no  smaller 
than  15  in  (38  cm)  total  length  and  kelp 
and  rock  greenling  may  be  no  smaller 
than  12  in  (30  cm)  total  length. 

(D)  Dressing/Filleting.  Cabezon,  kelp 
greenling,  and  rock  greenling  taken  in 
the  recreational  fishery  may  not  be 
filleted  at  sea.  Rockfish  skin  may  not  be 
removed  when  filleting  or  otherwise 
dressing  rockfish  taken  in  the 
recreational  fishery.  Brown-skinned 
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rockfish  fillets  may  be  no  smaller  than 
6.5  in  (16.6  cm).  "Brown-skinned" 
rockfish  include  the  following  species: 
brown,  calico,  copper,  gopher,  kelp, 
olive,  speckled,  squarespot,  and 
yellowtail. 
(ii)  Lingcod. 

(A)  Seasons^.  North  of  40°10'N.  lat., 
recreational  fishing  for  lingcod  is  open 
from  January  1  through  December  31. 

(B)  Bag  limits,  boat  limits,  hook  limits. 
North  of  40n0'  N,  lat.,  the  bag  limit  is 

2  lingcod  per  day.  Multi-day  limits  are 
authorized  by  a  valid  permit  issued  by 
California  and  must  not  exceed  the  daily 
limit  multiplied  by  the  number  of  days 
in  the  fishing  trip. 

(C)  Size  limits.  Lingcod  may  be  no 
smaller  than  24  in  (61  cm)  total  length. 

(D)  Dressing/Fileting.  Lingcod  filets 
may  be  no  smaller  than  16  in.  (41  cm) 
in  length  . 

(b)  South  of  40°10'  N.  lat.  For  each 
person  engaged  in  recreational  fishing 
seaward  of  California  south  of  40°10'  N. 
lat.,  the  following  seasons,  bag  limits, 
size  limits  and  closed  areas  apply: 

(i)  Closed  Areas. 

(A)  Cowcod  Conservation  Areas. 
Recreational  fishing  for  all  groundfish  is 
prohibited  within  the  CCAs,  for 
coordinates  described  in  Federal 
regulations  at  50  CFR  660.304(c),  except 
that  fishing  for  sanddabs  is  permitted 
subject  to  the  provisions  in  paragraph 
IV.D.(3)(iv)  and  that  fishing  for  species 
managed  under  this  section  (not 
including  cowcod,  bocaccio,  canary, 
and  yelloweye  rockfishes)  are  permitted 
in  waters  shoreward  of  the  20-fin  (37- 
m)  depth  contour  within  the  CCAs  from 
July  1  through  December  31,  2003, 
subject  to  the  bag  limits  in  this  section. 

(B)  South  of  40°10'  N.  lat.,  recreational 
fishing  for  all  groundfish,  including 
lingcod.  is  prohibited  seaward  of  the 
20-fm  (37-m)  depth  contour,  except 
that  recreational  fishing  for  sanddabs  is 
permitted  seaward  of  the  20-fm  (37-m) 
depth  contour  subject  to  the  provisions 
in  paragraph  IV.D.(3)(iv). 

(ii)  RCG  Complex.  The  California 
rockfish,  cabezon,  greenling  complex 
(RCG  Complex),  as  defined  in  State 
regulations  (Section  1.91,  Title  14, 
California  Code  of  Regulations), 
includes  all  rockfish,  kelp  greenling, 
rock  greenling,  and  cabezon.  This 
category  does  not  include  California 
scorpionfish,  also  known  as  "sculpin." 

(A)  Seasons.  Soyth  of  40°10'N.  lat.. 
recreational  fishing  for  the  RCG 
Complex  is  opeh^^im  July  1  through 
December  31  {i:e.*'it]s  closed  from 
January  1  through  June  30).  When 
recreational  fishing  for  the  RCG 
Complex  is  open,  it  is  permitted  only 
inside  the  20-&n  (37-m)  depth  contour, 


subject  to  the  bag  limits  in  paragraph  (B) 
of  this  section. 

(B)  Bag  limits,  boat  limits,  book  limits. 
South  of  40°  10'  N.  lat.,  in  times  and 
areas  when  the  recreational  season  for 
the  RCG  Complex  is  open,  there  is  a 
limit  of  2-hooks  and  one  line  when 
fishing  for  rockfish,  and  the  bag  limit  is 
10  RCG  Complex  fish  per  day,  of  which 
up  to  10  may  be  rockfish,  no  more  than 
2  of  which  may  be  shallow  nearshore 
rockfish.  [Note:  The  shallow  nearshore 
rockfish  group  off  California  are 
composed  of  kelp,  grass,  black-and- 
yellow,  China,  and  gopher  rockfishes.] 
Also  within  the  10  RCG  Complex  fish 
per  day  limit,  no  more  than  2  fish  per 
day  may  be  greenlings  (kelp  and/or  rock 
greenlings)  and  no  more  than  3  fish  per 
day  may  be  cabezon.  Lingcod,  California 
scorpionfish  and  sanddabs  taken  in 
recreational  fisheries  off  California  do 
not  count  toward  the  10  RCG  Complex 
fish  per  day  bag  limit.  Multi-day  limits 
are  authorized  by  a  valid  permit  issued 
by  California  and  must  not  exceed  the 
daily  limit  multiplied  by  the  number  of 
days  in  the  fishing  trip. 

(C)  Size  limits.  The  following  size 
limits  apply:  cabezon  may  be  no  smaller 
than  15  in  (38  cm)  and  kelp  and  rock 
greenling  may  be  no  smaller  than  12  in 
(30  cm). 

(B)  Dressing/Filleting.  Cabezon,  kelp 
greenling,  and  rock  greenling  taken  in 
the  recreational  fishery  may  not  be 
filleted  at  sea.  Rockfish  skin  may  not  be 
removed  when  filleting  or  otherwise 
dressing  rockfish  taken  in  the 
recreational  fishery.  Brown-skinned 
rockfish  filets  may  be  no  smaller  than 
6.5  in  (16.6  cm).  "Brown-skiimed" 
rockfish  include  the  following  species: 
brown,  calico,  copper,  gopher,  kelp, 
olive,  speckled,  squarespot,  and 
yellowtail. 

(iii)  California  scorpionfish.  California 
scorpionfish  only  occur  south  of  40°  10' 
N.  lat. 

(A)  Seasons.  South  of  40°10'  N.  lat., 
recreational  fishing  for  California 
scorpionfish  is  closed  from  March  1 
through  June  30  (i.e.,  the  California 
scorpionfish  season  is  open  during 
January-February  and  during  July- 
December).  When  recreational  fishing 
for  California  scorpionfish  is  open,  it  is 
permitted  only  inside  the  20-frn  (37-m) 
depth  contour  (except  at  Huntington 
Flats  between  a  line  drawn  due  south 
from  Point  Fermin  (33  42'30''  N.  lat.;  118 
17'30"  W.  long.)  and  a  line  drawn  due 
west  from  the  Newport  South  Jetty  (33 
35'37''  N.  lat.;  117  52'50''  W.  long..) 
recreational  fishing  for  California 
scorpionfish  may  occur  from  shore  .to  a 
boundary  line  approximating  50  fm  (91 
m)  during  July-August),  subject  to  the 


bag  limits  in  paragraph  (B)  of  this 
section. 

(B)  Bag  limits,  boat  limits,  hook  limits. 
South  of  40°10'  N.  lat.,  in  times  and 
areas  where  the  recreational  season  for 
California  scorpionfish  is  open,  and  the 
bag  limit  is  5  California  scorpionfish  per 
day.  California  scorpionfish  do  not 
count  against  the  10  RCG  Complex  fish 
per  day  limit.  Multi-day  limits  are 
authorized  by  a  valid  permit  issued  by 
California  and  must  not  exceed  the  daily 
limit  multiplied  by  the  number  of  days 
in  the  fishing  trip. 

(C)  Size  limits.  California  scorpionfish 
may  be  no  smaller  than  10  in  (25  cm) 
total  length. 

(D)  Dressing/Filleting.  California 
scorpionfish  fillets  may  be  no  smaller 
than  5  in  (12.8  cm). 

(iv)  Lingcod.  (A)  Seasons.  South  of 
40°10'  N.  lat.,  recreational  fishing  for 
lingcod  is  open  July  1  through 
December  31.  When  recreational  fishing 
for  lingcod  is  open  in  the  south,  it  is 
permitted  only  inside  the  20-ftn  (37-m) 
depth  contour,  subject  to  the  bag  limits 
in  paragraph  (B)  of  this  section. 

(B)  Bag  limits,  boat  limits,  hook  limits. 
South  of  40°10'  N.  lat.,  in  times  and 
areas  when  the  recreational  season  for 
lingcod  is  open,  there  is  a  limit  of  2- 
hooks  and  one  line  when  fishing  for 
lingcod,  and  the  bag  limit  is  2  lingcod 
per  day.  Lingcod  do  not  count  against 
the  10  RCG  Complex  fish  per  day  limit. 
Multi-day  limits  are  authorized  by  a 
valid  permit  issued  by  California  and 
must  not  exceed  the  daily  limit 
multiplied  by  the  number  of  days  in  the 
fishing  trip. 

(C)  Size  limits.  Lingcod  may  be  no 
smaller  than  24  in  (61  cm)  total  length. 

(D)  Dressing/Filleting.  Lingcod  fillets 
may  be  no  smaller  than  16  in.  (41  cm) 
in  length. 

(iv)  Sanddabs.  SouUi  of  40°10'N.  lat., 
recreational  fishing  for  sanddabs  is 
permitted  both  shoreward  and  seaward   . 
of  the  20  fm  (37  m)  depth  contour  (i.e., 
recreational  fishing  for  sanddabs  is 
permitted  in  all  areas  south  of  40°10'  N. 
lat.).  Recreational  fishing  for  sanddabs  is 
permitted  seaward  of  the  20-  fm  (37-m) 
depth  contour  subject  to  a  limit  of  up  to 
12-hooks  "Number  2"  or  smaller,  which 
measure  11  mm  (0.44  inches)  point  to 
shank,  arid  up  to  2  lb  of  weight  per  line. 
There  is  no  bag  limit,  season,  or  size 
limit  for  sanddabs,  however,  it  is 
prohibited  to  fillet  sanddabs  at  sea. 

V.  Washington  Coastal  Tribal  Fisheries 

In  1994,  the  United  States  formally 
recognized  that  the  four  Washington  • 
coastal  treaty  Indian  tribes  (Makah, 
Quileute.  Hoh,  and  Quinault)  have 
treaty  rights  to  fish  for  groundfish  in  the 
Pacific  Ocean,  and  concluded  that,  in 
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general  terms,  the  quantification  of 
those  rights  is  50  percent  of  the 
harvestable  surplus  of  groundfish  that 
pass  through  the  tribes'  usual  and 
accustomed  ocean  fishing  areas 
(described  at  60  CFR  660.324). 

A  tribal  allocation  is  subtracted  from 
the  species  OY  before  limited  entry  and 
open  access  allocations  are  derived.  The 
tribal  fisheries  for  sablefish,  black 
rockfish,  and  whiting  are  separate 
fisheries,  and  are  not  governed  by  the 
limited  entry  or  open  access  regulations 
or  allocations.  The  tribes  regulate  these 
fisheries  so  as  not  to  exceed  their 
allocations. 

The  tribal  allocation  for  black  rockfish 
is  the  same  in  2003  as  in  2002.  Also 
similar  to  2002,  the  tribal  sablefish 
allocation  is  10  percent  of  the  total  catch 
OY  (650  mt),  less  3  percent  for 
estimated  discard  mortality,  or  631  mt. 

In  1999  through  2002,  the  tribal 
whiting  allocation  has  been  based  on  a 
methodology  originally  proposed  by  the 
Makah  Tribe  in  1998.  The  methodology 
is  an  abundance-based  sliding  scale  that 
determines  the  tribal  allocation  based 
on  the  level  of  the  overall  U.S.  OY,  up 
to  a  maximum  17.5  percent  tribal 
harvest  ceiling  at  OY  levels  below 
145,000  mt.  The  tribes  have  proposed 
using  the  same  methodology  in  2003.  In 
2003,  applying  the  sliding  scale 
methodology  to  a  148,200-mt  overall 
OY  results  in  a  25,000-mt  tribal  whiting 
allocation,  which  will  be  taken  by  the 
Makah  Tribe.  No  other  tribes  have 
proposed  to  harvest  whiting  in  2003. 

Tne  sliding  scale  methodology  used  to 
determine  the  treaty  Indian  share  of 
Pacific  whiting  is  the  subject  of  ongoing 
litigation.  In  United  States  v. 
Washington,  Subproceeding  96-2,  the 
Court  held  that  the  methodology  is 
consistent  with  the  Magnuson-Stevens 
Act,  and  is  the  best  available  scientific 
method  to  determine  the  appropriate 
allocation  of  whiting  to  the  tribes. 
United  States  v.  Washington,  143 
F.Supp.2d  1218  (W.D.  Wash.  2001). 
This  ruling  was  reaffirmed  in  July  2002. 
Midwater  Trawlers  Cooperative  v. 
Daley,  C96-1808R  (W.D.  Wash.)  (Order 
Granting  Defendants'  Motion  to 
Supplement  Record,  July  17,  2002). 
Additional  briefing  will  occur  in  this 
case.  However,  at  Qiis  time  NMFS 
remains  under  a  Court  Order  in 
Subproceeding  96-2  to  continue  use  of 
the  methodology  unless  the  Secretary 
finds  just  cause  for  its  alteration  or 
abandonment,  the  parties  agree  to  a 
permissible  alternative,  or  further  order 
issues  from  the  Court.  Therefore  NMFS 
is  obliged  to  continue  to  use  the 
methodology  unless  one  of  the  events 
identified  by  the  Court  occurs.  Since 
NMFS  finds  no  reason  to  change  the 


methodology,  it  has  been  used  to 
determine  the  2003  tribal  allocation. 

For  some  species  on  which  the  tribes 
have  a  modest  harvest,  no  specific 
allocation  has  been  determined.  Rather 
than  try  to  reserve  specific  allocations 
for  the  tribes,  NMFS  is  establishing  trip 
limits  recommended  by  the  tribes  and 
the  Coimtil  to  accommodate  modest 
tribal  fisheries.  For  lingcod,  all  tribal 
fisheries  are  restricted  to  300  lb  (136  kg) 
per  day  and  900  lb  (408  kg)  per  week 
cumulative  limits.  Tribal  fisheries  are 
expected  to  take  about  5.2  mt  of  lingcod 
in  2003.  For  rockfish  species,  the  2003 
tribal  longline  and  trawl  fisheries  will 
operate  under  trip  and  cumulative 
limits.  Tribal  fisheries  will  operate 
under  a  300-lb  (136-kg)  per  trip  limit 
each  for  canary  rockfish,  thomyheads, 
and  the  minor  rockfish  species  groups 
(nearshore,  shelf,  and  slope),  and  under 
a  100-lb  (45-kg)  trip  limit  for  yelloweye 
rockfish.  A  300-lb  (136  kg)  canary 
rockfish  trip  limit  is  expected  to  result 
in  landings  of  2.3  mt  in  2003.  A  300- 
lb  (136-kg)  thomyheads  trip  limit  is 
expected  to  result  in  landings  of  2.7  mt 
in  2003.  Other  rockfish  limits  are 
expected  to  result  in  the  following 
landings  levels:  widow  rockfish,  45  mt; 
yelloweye  rockfish,  3.1  mt;  yellowtail 
rockfish,  400  mt;  minor  nearshore 
rockfish,  2  mt;  minor  shelf  rockfish 
excluding  yelloweye,  4.5  mt;  minor 
slope  rockfish,  4  mt.  Trace  amounts  (1 
mt)  of  POP  and  darkblotched  rockfish 
may  also  be  landed  in  tribal  commercial 
fisheries. 

The  Assistant  Administrator  (AA) 
announces  the  following  tribal 
allocations  for  2003,  including  those 
that  are  the  same  as  in  2002.  Trip  limits 
for  certain  species  were  recommended 
by  the  tribes  and  the  Council  and  are 
specified  here  with  the  tribal 
allocations. 

A.  Sablefish 

The  tribal  allocation  is  631  mt,  10 
percent  of  the  total  catch  OY,  less  3 
percent  estimated  discard  mortality. 

B.  Rockfish 

(1)  For  the  commercial  harvest  of 
black  rockfish  off  Washington  State,  a 
harvest  guideline  of:  20,000  lb  (9,072  kg) 
north  of  Cape  Alava,  WA  (48°09'30"  N. 
lat.)  and  10,000  lb  (4,536  kg)  between 
Destruction  Island,  WA  (47°40'00''  N. 
lat.)  and  Leadbetter  Point,  WA 
(46°38'10"  N.  lat.). 

(2)  Thomyheads  are  subject  to  a  300- 
lb  (136-kg)  trip  limit. 

(3)  Canary  rockfish  are  subject  to  a 
300-lb  (136-kg)  trip  limit. 

(4)  Yelloweye  rockfish  are  subject  to 
a  100-lb  (45-kg)  trip  limit. 

(5)  Yellowtail  rockfish  taken  in  the 
tribal  mid-water  trawl  fisheries  are 


subject  to  a  cumulative  limit  of  30,000 
lb  (13,608  kg)  per  2-month  period. 
Landings  of  widow  rockfish  must  not 
exceed  10  percent  of  the  weight  of 
yellowtail  rockfish  landed  in  any  two- 
month  period.  These  limits  may  be 
adjusted  by  an  individual  tribe  inseason 
to  minimize  the  incidental  catch  of 
canary  rockfish  and  widow  rockfish. 

(6)  Other  rockfish,  including  minor 
nearshore,  minor  shelf,  and  minor  slope 
rockfish  groups  are  subject  to  a  300-lb 
(136-kg)  trip  limit  per  species  or  species 
group,  or  to  the  non-tribal  limited  entry 
trip  limit  for  those  species  if  those  limits 
are  less  restrictive  than  300  lb  (136  kg) 
per  trip. 

(7)  Rockfish  taken  during  open 
competition  tribal  commercial  fisheries 
for  Pacific  halibut  will  not  be  subject  to 
trip  limits. 

C.  Lingcod 

Lingcod  are  subject  to  a  300-lb  (136- 
kg)  daily  trip  limit  and  a  900-lb  (408- 
kg)  weekly  limit. 

D.  Pacific  whiting 

The  tribal  allocation  is  25.000  mt. 

Classification 

These  proposed  specifications  and 
management  measiues  for  2003  are 
issued  under  the  authority  of,  and  are  in 
accordance  with,  the  Magnuson-Stevens 
Act.  the  FMP,  and  50  CFR  parts  600  and 
660  subpart  G  (the  regulations 
implementing  the  FMP). 

This  proposed  rule  has  been 
determined  to  be  significant  for 
purposes  of  Executive  Order  12866. 

Pursuant  to  Executive  Order  13175, 
this  rule  was  developed  after 
meaningful  consultation  and 
collaboration  with  tribal  ofilcials  from 
the  area  covered  by  the  FMP.  Under  the 
Magnuson-Stevens  Act  at  16  U.S.C. 
1852(b)(5),  one  of  the  voting  members  of 
the  Pacific  Council  must  be  a 
representative  of  an  Indian  tribe  with 
federally  recognized  fishing  rights  from 
the  area  of  the  Council's  jurisdiction.  In 
addition,  regulations  implementing  the 
FMP  establish  a  procedure  by  which  the 
tribes  with  treaty  fishing  rights  in  the 
area  covered  by  the  FMP  request  new 
allocations, or  regulations  specific  to  the 
tribes,  in  writing,  before  the  first  of  the 
two  fall  groundfish  meetings  of  the 
Council.  The  regulation  at  50  CFR 
660.324(d)  further  states  "the  Secretary 
will  develop  tribal  allocations  and 
regulations  under  this  paragraph  in 
consultation  with  the  affected  tribe(s) 
and,  insofar  as  possible,  with  tribal 
consensus."  The  tribal  management 
measures  in  this  proposed  rule  have 
been  developed  following  these 
procedures.  The  tribal  representative  on 
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the  Council  made  a  motion  to  adopt  the 
tribal  management  measures,  which  was 
passed  by  the  Council,  and  those 
management  measures,  which  were 
developed  and  proposed  by  the  tribes, 
are  included  in  this  proposed  rule. 
The  Council  prepared  an  initial 
regulatory  flexibility  analysis  that 
describes  the  impact  this  proposed  rule, 
if  adopted,  would  have  on  small 
entities. 

NMFS  is  proposing  the  2003  annual 
specifications  and  management 
measures  to  allow  West  Coast 
commercial  and  recreational  fisheries 
participants  to  fish  the  harvestable 
surplus  of  more  abundant  groundfish 
stocks,  while  also  ensuring  that  those 
fisheries  do  not  exceed  the  allowable 
catch  levels  intended  to  protect 
overfished  and  depleted  stocks.  The 
form  of  the  specifications,  in  ABCs  and 
OYS,  follows  the  guidance  of  the 
Magnuson-Stevens  Act,  the  National 
Standard  Guidelines,  and  the  FMP  for 
protecting  and  conserving  fish  stocks. 
Annual  management  measures  include 
trip  and  bag  limits,  size  limits,  time/area 
closiues,  gear  restrictions,  and  other 
measures  intended  to  allow  year-round 
West  Coast  groundfish  landings  without 
compromising  overfished  species 
rebuilding  measures. 

Approximately  2,000  vessels 
participate  in  the  West  Coast  groundfish 
fisheries.  Of  those,  about  500  vessels  are 
registered  to  limited  entry  permits 
issued  for  either  trawl,  longline,  or  pot 
gear.  About  1,500  vessels  land 
groundfish  against  open  access  limits 
while  either  directly  targeting 
groundfish  or  taking  groundfish 
incidentally  in  fisheries  directed  at  non- 
groundfish  species.  All  but  10-20  of 
those  vessels  are  considered  small 
businesses  by  the  Small  Business 
Administration.  There  are  also  about 
450  groundfish  buyers  on  the  West 
Coast,  approximately  5  percent  of  which 
are  responsible  for  about  80  percent  of 
West  Coast  groundfish  purchases.  In  the 
2001  recreational  fisheries,  there  were 
106  Washington  charter  vessels  engaged 
in  salt  water  fishing  outside  of  Puget 
Sound,  232  charter  vessels  active  on  the 
Oregon  coast  and  415  charter  vessels 
active  on  the  California  coast. 
The  Council  considered  five 
alternative  specifications  and 
management  measiu-es  regimes  for  2003: 
the  no  action  alternative,  which  would 
have  implemented  the  2002  regime  for 
2003;  the  low  OY  alternative,  which  set 
harvest  levels  so  that  overfished  stocks 
would  have  an  80  percent  probability  of 
rebuilding  within  T^ax;  the  high  OY 
alternative,  which  set  harvest  levels  so 
that  overfished  stocks  would  have  a  50 
percent  probability  of  rebuilding  within 


Tmax;  the  Allocation  Committee 
alternative,  which  set  harvest  levels 
intermediate  to  those  of  the  low  and 
high  alternatives,  but  includes 
management  through  depth-based 
closiu^s,  and;  the  Council  OY 
alternatives  (preferred  alternative) 
which  was  the  same  as  the  Allocation 
Conunittee  alternative,  except  that  it 
included  a  higher  sablefish  harvest 
north  of  Point  Conception,  CA  and  more 
restrictive  recreational  fishery 
management  measures  south  of  Cape 
Mendocino,  CA.  Each  of  these 
alternatives  included  both  harvest  levels 
(specifications)  and  management 
measures  needed  to  achieve  those 
harvest  levels,  with  the  most  restrictive 
management  measures  corresponding  to 
the  lowest  OYs. 

Each  of  the  alternatives  analyzed  by 
the  Council  was  expected  to  have 
different  overall  effects  on  the  economy. 
Among  other  factors,  the  draft  EIS  for 
this  action  reviewed  alternatives  other 
than  the  no  action  alternative  for 
expected  declines  in  revenue  and 
income  from  2001  levels.  Declines  were 
not  measured  from  2002  levels  because 
complete  data  from  2002  is  not  yet 
available.  The  low  OY  alternative  was 
expected  to  reduce  conunercial  exvessel 
revenue  by  $60  million  in  2003,  reduce 
overall  commercial  harvest  income  by 
$274  million,  and  reduce  recreational 
fishery  income  (mainly  charter 
businesses)  by  $150  million.  The  high 
OY  alternative  was  expected  to  reduce 
commercial  exvessel  revenue  by  $6 
million  in  2003,  reduce  overall 
commercial  harvest  income  by  $16 
million,  and  reduce  recreational  fishery 
income  by  $1.3  million.  The  economic 
effects  of  the  Allocation  Committee 
alternative  were  analyzed  both  for 
management  with  depth-based 
regulatory  measures  and  without  those 
measures.  The  Allocation  Conunittee 
alternative  without  depth-based 
regulatory  measiu-es  was  expected  to 
reduce  commercial  exvessel  revenue  by 
$21  million  in  2003,  reduce  overall 
commercial  harvest  income  by  $53 
million,  and  reduce  recreational  fishery 
income  by  $1.3  million.  The  Allocation 
Committee  alternative  with  depth-based 
regulatory  measvues  was  expected  to 
reduce  commercial  exvessel  revenue  by 
$15  million  in  2003,  reduce  overall 
commercial  harvest  income  by  $40 
million,  and  reduce  recreational  fishery 
income  by  $1.3  million.  The  Coimcil's 
preferred  alternative,  which  includes 
depth-based  regulatory  measures  and  a 
recreational  fishery  management  regime 
designed  to  mqre  strictly  constrain 
harvest  of  overfished  species,  was 
expected  to  reduce  commercial  exvessel 


revenue  by  $13  million  in  2003,  reduce 
overall  conunercial  harvest  income  by 
$35  million,  and  reduce  recreational 
fishery  income  by  $26  million.  The 
Council's  preferred  alternative  meets  the 
conservation  requirements  of  the 
Magnuson-Stevens  Act,  while  reducing 
to  the  extent  possible  the  adverse 
economic  impacts  of  these  conservation 
measures  on  the  fi.shing  industries  and 
associated  commimities. 

Depth  based  management  is 
particularly  expected  to  both  protect 
overfished  species  from  harvest  in  areas 
where  they  conunonly  occur  and  allow 
fisheries  greater  access  to  more 
abundant  stocks  outside  of  the  closed 
areas.  Without  depth-based 
management,  harvest  of  abundant  stocks 
would  have  been  more  severely 
restricted  because  there  would  have 
been  no  measures  to  prevent  vessels 
from  operating  in  areas  where  abundant 
and  overfished  stocks  cooccur. 

Recreational  fisheries  management 
measiu^s  in  2001  and  2002  were  not 
adequately  conservative  and  those 
fisheries  exceeded  their  overfished 
species  retention  levels  in  both  years. 
Thus,  the  recreational  fisheries  are  more 
severely  restricted  under  the  preferred 
alternative  than  under  the  high  OY 
alternative  or  under  either  of  the 
Allocation  Committee  alternatives. 
While  the  preferred  alternative  is 
expected  to  result  in  greater  income 
declines  for  businesses  associated  with 
recreational  fishing,  those  declines 
reflect  conservation  measures  expected 
to  better  protect  overfished  species. 
Estimates  of  declines  in  revenues  and 
income  in  this  section  are  from  the  draft 
EIS  for  this  action  and  may  change  with 
the  completion  of  the  final  EIS. 

Revenues  for  many  groundfish  fishery 
participants  under  the  preferred 
alternative  are  expected  to  decline  in 
2003.  These  declines  are  mainly 
attributable  to  more  restrictive 
management  measures  intended  to 
protect  overfished  species.  It  is  difficult 
to  estimate  exactly  how  this  overall 
decline  in  landings  and  revenue  will 
affect  individual  members  of  the 
groundfish  fleet.  However,  the  overall 
decline  is  significant  enough  to  suggest 
that  small  businesses  with  a  substantial 
portion  of  their  incomes  dependent  on 
groundfish  will  be  negatively  affected 
by  implementation  of  the  2003  proposed 
harvest  levels.  Overall,  commercial 
vessels  that  target  groundfish  are 
expected  to  have  a  21  percent  decline  in 
groimdfish-related  ex-vessel  revenue 
and  a  5  percent  decline  in  total  ex- 
vessel  fishing  revenue.  The  cumulative 
effect  of  2003  management  on  the 
personal  incomes  of  fishery  participants 
is  expected  to  be  a  $35  million  decline. 
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Vessels  and  groundfish  buyers  that  rely 
heavily  on  groiuidfish  for  dieir  annual 
income,  as  opposed  to  other  West  Coast 
fish  species,  will  be  more  affected  by  the 
2003  management  regime  than  those 
with  more  diversified  catch  and  harvest 
assemblages. 

Most  of  the  significant  catch  and 
effort  reductions  in  the  recreational  fleet 
would  occiu  off  California  south  of 
40°10'  N.  lat.  Little  change  in  overall 
recreational  effort  is  expected  in 
Washington  or  Oregon.  For  the  West 
Coast  recreational  fleet,  personal  income 
is  expected  to  decline  by  10  percent 
overall,  with  a  cumulative  effect  of  a 
$26  million  decline.  These  personal 
income  values  are  a  measure  of  the 
contribution  of  recreational  fishing  to 
businesses  and  local  communities. 
Reduction  in  effort  in  California  is 
expected  to  result  in  a  reduction  in 
revenue  for  businesses  that  cater  to 
recreational  fishers.  Gross  receipts  for 
recreational  groundfish  activities  will 
likely  decline  in  proportion  with  the 
decline  in  niunber  of  angler  trips, 
however,  net  profits  may  decline  more 
given  that  certain  costs  will  be  fixed  on 
an  annual  and  per  trip  basis.  Revenue 
declines  from  groiuidfish  may  be  offset 
to  the  degree  that  charter  vessels  operate 
in  other  fisheries. 

This  rule  does  not  propose  any  new 
reporting  and  recordkeeping 
requirements.  Other  regulations 
affecting  the  West  Coast  groundfish 
fisheries  are  primarily  found  at  50  CFR 
660.301-360.  A  copy  of  this  analysis  is 
available  from  the  Coimcil  (see 
ADDRESSES). 

NMFS  issued  Biological  Opinions 
(BOs)  under  the  Endangered  Species  Act 
on  August  10,  1990,  November  26,  1991, 
August  28,  1992,  September  27,  1993, 
May  14,  1996,  and  December  15,  1999, 
pertaining  to  the  effects  of  the 
groundfish  fishery  on  chinook  salmon 
(Puget  Sound,  Snake  River  spring/ 
summer,  Snake  River  fall,  upper 
Columbia  River  spring,  lower  Columbia 
River,  upper  Willeunette  River, 
Sacramento  River  winter,  Central 
Valley,  California  coastal),  coho  salmon 
(Central  California  coastal,  southern 
Oregon/northern  California  coastal, 
Oregon  coastal),  chum  salmon  (Hood 


Canal,  Colimnbia  River),  sockeye  salmon 
(Snake  River,  Ozette  Lake),  and 
steelhead  (upper,  middle  and  lower 
Columbia  River,  Snake  River  Basin, 
upper  Willamette  River,  central 
California  coast,  California  Central 
Valley,  south-central  California, 
northern  California,  and  southern 
California).  During  the  2000  Pacific 
whiting  season,  the  whiting  fisheries 
exceeded  the  chinook  bycatch  amoimt 
specified  in  the  Pacific  whiting  fishery's 
Biological  Opinion'e;s  (whiting  BO) 
(December  19, 1999)  incidental  catch 
statement  estimate  of  11,000  fish,  by 
approximately  500  fish.  In  the  2001 
whiting  reason,  however,  the  whiting 
fishery's  chinook  bycatch  was  about 
7,000  fish,  which  approximates  the 
long-term  average.  After  reviewing  data 
from,  and  management  of,  the  2000  and 
2001  whiting  fisheries  (including 
industry  bycatch  minimization 
measures),  the  status  of  the  affected 
listed  chinook,  environmental  baseline 
information,  and  the  incidental  catch 
statement  from  the  1999  whiting  BO, 
NMFS  determined  in  a  letter  dated 
April  25,  2002,  that  a  re-initiation  of  the 
1999  whiting  BO  was  not  required. 
NMFS  has  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  Coast  groundfish  fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS,  or  result  in  the 
desfruction  or  adverse  modification  of 
critical  habitat.  This  action  is  within  the 
scope  of  these  consultations. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  20,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  proposed 
to  be  amended  as  follows: 


PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACiHC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §660.302,  the  definition  for 
"Open  access  fishery"  is  revised  to  read 
as  follows: 

§660.302    Definitions. 

***** 

Open  access  fishery  means  the  fishery 
composed  of  vessels  using  open  access 
gear  fished  pursuant  to  the  harvest 
guidelines,  quotas,  and  other 
management  measures  governing  the 
open  access  fishery.  Any  commercial 
fishing  vessels  that  does  not  have  a 
limited  entry  permit  and  which  lands 
groundfish  in  any  commercial  fishery  is 
a  participant  in  the  open  access  fishery. 
***** 

3.  In  §  660.304,  the  section  heading 
and  entire  section  are  revised  to  read  as 
follows: 

§  660.304  IManagement  areas,  including 
conservation  areas,  and  commonly  used 
geographic  coordinates. 

(a)  Management  areas — (1) 
Vancouver,  (i)  The  northeastern 
boundary  is  that  part  of  a  line 
connecting  the  light  on  Tatoosh  Island, 
WA,  with  the  light  on  Bonilla  Point  on 
Vancouver  Island,  British  Columbia  {at 
48  deg.35'75''  N.  lat,  124  deg.43'00''  W. 
long.)  south  of  the  International 
Boundary  between  the  U.S.  and  Canada 
(at  48  deg.29'37.19"  N.  lat.,  124 
deg.43'33.19''  W.  long.),  and  north  of  the 
point  where  that  line  intersects  with  the 
boundary  of  the  U.S.  territorial  sea. 

(ii)  The  northern  and  northwestern 
boundary  is  a  line  connecting  the 
following  coordinates  in  the  order 
listed,  which  is  the  provisional 
international  boundary  of  the  EEZ  as 
shown  on  NOAA/NOS  Charts  #18480 
and  #18007: 


Point 


N.  lat. 


W.  long. 


1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 


48  deg.29'37.19" 

124  deg.43'33.19 

48deg.30'ir 

124deg.47'13 

48  deg.3G'22'' 

124  deg.50'21 

48  deg.30'14- 

124deg.54'52 

48  deg.29'57'' 

124  deg.59'14 

48  deg  29'44'' 

125deg.00'06 

.    48deg.28'09' 

125deg.05'47 

48  deg.27'10-'' 

125  deg  08'25 

48  deg.26'47- 

125deg.09'12 

1  48  deg.20'16' 

125deg.22'48 
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12 

13 
14 
15 
16 
17 


Point 

N.  lat. 

W.  long. 

48deg.18'22" 
48deg.11'05" 
47  deg.49'15' 
47  deg.36'4r 
47  deg.22'0(r 
46  deg.42'05' 
46  deg.31'47" 

125deg.29'58" 

125  deg.53'48'' 

126  deg.40'57' 

127  deg.41'23' 

127  deg.41'23' 

128deg.51'56' 

129  deg.07'39' 

(iii)  The  southern  limit  is  47  deg.30' 
N.  lat. 

(2)  Columbia,  (i)  The  northern  limit  is 
47  deg.30' N.  lat. 

(ii)  The  southern  limit  is  43  deg-OC  N. 
lat. 

(3)  Eureka,  (i)  The  northern  limit  is  43 
deg.OO'  N.  lat. 


(ii)  The  southern  limit  is  40  deg.30'  N. 
lat. 

(4)  Monterey,  (i)  The  northern  limit  is 
40  deg.30'  N.  lat. 

(ii)  The  southern  limit  is  36  deg.OO'  N. 
lat. 

(5)  Conception,  (i)  The  northern  limit 
is  36  deg.OO'  N.  lat. 


Point 


1 
2 
3 

4 


(ii)  The  southern  limit  is  the  U.S.- 
Mexico International  Boundary,  which 
is  a  line  cormecting  the  following 
coordinates  in  the  order  listed: 


N.  lat. 


32  deg.35'22' 
32  deg.37'37' 
31  deg.07'58' 
30deg.32'31' 


W.  long. 


117deg.27'49' 
117deg.49'3r 
118deg.36'18" 
121  deg.51'58" 


(b)  Commonly  used  geographic  . 
coordinates — 

(1)  Cape  Falcon,  OR--45°46'  N.  lat. 

(2)  Cape  Lookout.  OR--45°20'15''  N. 
lat. 

(3)  Cape  Blanco,  OR--42°50'  N.  lat. 

(4)  Cape  Mendocino,  CA--40°30'  N. 
lat. 

(5)  North/South  management  line- 
40°10'  N.  lat. 

(6)  Point  Arena,  CA--38°57'30"  N.  lat. 

(7)  Point  Conception,  CA--34°27*  N. 
lat. 

(c)  Cowcod  Conservation  Areas 
(CCAs).  (1)  The  Western  CCA  is  an  area 
south  of  Point  Conception  that  is  boimd 
by  straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 

33°50'  N.  lat.,  119°30'  W.  long.; 

33°50'N.  lat.,  118°50' W.  long.; 

32°20'  N.  lat.,  118°50'  W.  long.; 

32°20'N.  lat.,  119''37'W.  long.; 

33°0O'  N.  lat..  119''37' W.  long.; 

33°00'  N.  lat.,  119°53'  W.  long.; 

33''33'  N.  lat..  119°53'  W.  long.; 

33°33'N.  lat.,  119°30' W.  long.; 

and  connecting  back  to  33°50'  N.  lat., 
lig^SO'W.  long. 

(2)  The  Eastern  CCA  is  a  smaller  area 
west  of  San  Diego  that  is  boimd  by 
straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 

32°42'  N.  lat.,  118°02' W.  long.; 

32°42'  N.  lat..  117°50'  W.  long.; 

32''36'42'' N.  lat..  117°50' W.  long.; 

32°30'  N.  lat.,  117°53'30''  W.  long.; 

32°30'  N.  lat.,  118°02'  W.  long.; 

and  connecting  back  to  32°42'  N.  lat., 
llS^OZ'W.long. 

(d)  Yelloweye  Rockfish  Conservation 
Area  (YRCA).  The  YRCA  is  an  C-shaped 
area  off  the  northern  Washington  coast 


that  is  bound  by  straight  lines 
cormecting  all  of  the  following  points  in 
the  order  listed: 

48°18'  N.  lat.;  125°18'  W.  long.; 

48°18'  N.  lat.;  124''59'  W.  long.; 

48''11'N.  lat.;  125°11' W.  long.; 

48°11'  N.  lat.;  124°59'  W.  long.; 

48°04'  N.  lat.;  125°11'  W.  long.; 

48°04'  N.  lat.;  124°59'  W.  long.; 

48°00'  N.  lat.;  125°18'  W.  long.; 

48°00'N.  lat.;  124°59'W.  long.; 

and  cormecting  back  to  48°  18'  N.  lat.; 
125°18'\y.  long. 

(e)  International  boundaries.  (1)  Any 
person  fishing  subject  to  this  subpart  is 
bound  by  the  international  boimdaries 
described  in  this  section, 
notwithstanding  any  dispute  or 
negotiation  between  the  United  States 
and  any  neighboring  coimtry  regarding 
their  respective  jurisdictions,  until  such 
time  as  new  boundaries  are  established 
or  recognized  by  the  United  States. 

(2)  The  inner  boundary  of  the  fishery 
management  area  is  a  line  coterminous 
with  the  seaward  boimdaries  of  the 
States  of  Washington.  Oregon,  and 
California  (the  "3-mile  limit"). 

(3)  The  outer  boundary  of  the  fishery 
management  area  is  a  line  drawn  in 
such  a  manner  that  each  point  on  it  is 
200  nm  from  the  baseline  from  which 
the  territorial  sea  is  measured,  or  is  a 
provisional  or  permanent  international 
boimdary  between  the  United  States  and 
Canada  or  Mexico. 

4.  In  §660.322.  paragraphs  (b)(S)  and 
(b)(6)  are  revised  to  read  as  follows: 

§660.322    Gear  restrictions. 

***** 

(b)  Trawl  gear.  *  *  * 


(5)  Lai^ge  and  small  footrope  trawl 
gear.  Large  footrope  trawl  gear  is  bottom 
trawl  gear,  as  specified  at  §660.302, 
with  a  footrope  diameter  larger  than  8 
inches  (20  cm)  (including  rollers, 
bobbins  or  other  material  encircling  or 
tied  along  the  length  of  the  footrope). 
Small  footrope  trawl  gear  is  bottom 
trawl  gear,  as  specified  at  §  660.302  and 
660.322(b),  with  a  footrope  diameter  8 
inches  (20  cm)  or  smaller  (including 
rollers,  bobbins  or  other  material 
encircling  or  tied  along  the  length  of  the 
footrope).  Chafing  gear  may  be  used 
only  on  the  last  50  meshes  of  a  small 
footrope  trawl,  measvued  from  the 
terminal  (closed)  end  of  the  codend. 
Other  lines  or  ropes  that  rvm  parallel  to 
the  footrope  may  not  be  augmented  or 
modified  to  violate  footrope  size 
restrictions.  For  enforcement  purposes, 
the  footrope  will  be  measured  in  a 
straight  line  from  the  outside  edge  to  the 
opposite  outside  edge  at  the  widest  part 
on  any  individual  part,  including  any 
individual  disk,  roller,  bobbin,  or  any 
other  device. 

(6)  Pelagic  or  "midwater"  trawls. 
Pelagic  trawl  nets  must  have 
improtected  footropes  at  the  trawl 
mouth,  and  must  not  have  rollers, 
bobbins,  tires,  wheels,  rubber  discs,  or 
any  similar  device  anywhere  in  the  net. 
The  footrope  of  pelagic  gear  may  not  be 
enlarged  by  encircling  it  writh  chains  or 
by  any  other  means.  Ropes  or  lines 
running  parallel  to  the  footrope  of 
pelagic  trawl  gear  must  be  bare  and  may 
not  be  suspended  with  chains  or  any 
other  materials.  Sweeplines,  including 
the  bottom  leg  of  the  bridle,  must  be 
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bare.  For  at  least  20  ft  (6.15  m) 
immediately  behind  the  footrope  or 
headrope,  bare  ropes  or  mesh  of  16-inch 
{40.6-cm)  minimum  mesh  size  must 
completely  encircle  the  net.  A  band  of 
mesh  (a  "skirt")  may  encircle  the  net 
under  transfer  cables,  lifting  or  splitting 
straps  (chokers),  but  must  be:  Over 
riblines  and  restraining  straps;  the  same 
mesh  size  and  coincide  knot-to-knot 
with  the  net  to  which  it  is  attached;  and 
no  wider  than  16  meshes. 
***** 

5.  In  §  660.323,  paragraph  (b)  is 
revised  to  read  as  follows: 

§660.323    Catch  restrictions. 

***** 

(b)  Routine  management  measures.  In 
addition  to  the  catch  restrictions  in  this 
section,  other  catch  restrictions  that  are 
likely  to  be  adjusted  on  an  annual  or 
more  frequent  basis  may  be  imposed 
and  aimounced  by  a  single  notification 
in  the  Federal  Register  if  they  have  been 
designated  as  routine  through  the  two- 
meeting  process  described  in  FCGFMP. 
The  following  catch  restrictions  have 
been  designated  as  routine: 

(1)  Commercial  limited  entry  and 
open  access  fisheries  — (i)  Trip  landing 
and  frequency  limits,  size  limits,  all 
gear.  Trip  landing  and  frequency  limits 
have  been  designated  as  routine  for  the 
following  species  or  species  groups: 
widow  rockfish,  canary  rockfish, 
yellowtail  rockfish.  Pacific  ocean  perch, 
yelloweye  rockfish,  splitnose  rockfish,     . 
bocaccio,  cowcod,  minor  nearshore 
rockfish  or  shallow  and  deeper  minor 
nearshore  rockfish,  shelf  or  minor  shelf 
rockfish,  and  minor  slope  rockfish; 
Dover  sole,  sablefish,  shortspine 
thomyheads,  longspine  thomyheads, 
and  the  "DTS  complex,"  which  is 


composed  of  those  species;  petrale  sole, 
rex  sole,  arrowtooth  flounder.  Pacific 
sanddabs,  and  the  flatfish  complex, 
which  is  composed  of  those  species  plus 
any  other  fiatfish  species  listed  at 
§  660.302;  Pacific  whiting;  lingcod;  and 
"other  fish"  as  a  complex  consisting  of 
all  groundfish  species  listed  at  §  660.302 
and  not  otherwise  listed  as  a  distinct 
species  or  species  group.  Size  limits 
have  been  designated  as  routine  for 
sablefish  and  lingcod.  Trip  landing  and 
frequency  limits  and  size  limits  for 
species  with  those  limits  designated  as 
routine  may  be  imposed  or  adjusted  on 
an  aimual  or  more  frequent  basis  for  the 
purpose  of  keeping  landings  within  the 
harvest  levels  aiuiounced  by  NMFS,  and 
for  the  other  purposes  given  in ' 
paragraph  (b)(l)(i)(A)  and  (B)  of  this 
section. 

(A)  Trip  landing  and  frequency  limits. 
To  extend  the  fishing  season;  to 
minimize  disruption  of  traditional 
fishing  and  marketing  patterns;  to 
reduce  discards;  to  discourage  target 
fishing  while  allowing  small  incidental 
catches  to  be  landed;  to  protect 
overfished  species;  to  allow  small 
fisheries  to  operate  outside  the  normal 
season;  and,  for  the  open  access  fishery 
only,  to  maintain  landings  at  the  ,, 
historical  proportions  during  the  1984- 
88  window  period. 

(B)  Size  limits.  To  protect  juvenile 
fish;  to  extend  the  fishing  season. 

(ii)  Differential  trip  landing  and 
frequency  limits  based  on  gear  type, 
closed  seasons.  Trip  landing  and 
frequency  limits  that  differ  by  gear  type 
and  closed  seasons  may  be  imposed  or 
adjusted  on  an  annual  or  more  fi^uent 
basis  for  the  purpose  of  rebuilding  and 
protecting  overfished  or  depleted  stocks. 

(2)  Recreational  fisheries  all  gear 
types.  Routine  management  measures 


for  all  groundfish  species,  separately  or 
in  any  combination,  include  bag  limits, 
size  limits,  time/area  closures,  boat 
limits,  hook  limits,  and  dressing 
requirements.  All  routine  management 
measures  on  recreational  fisheries  are 
intended  to  keep  landings  within  the 
harvest  levels  aimounced  by  NMFS,  to 
rebuild  and  protect  overfished  or  __^ 
depleted  species,  and  to  maintain 
consistency  with  State  regulations,  and 
for  the  other  purposes  set  forth  in  this 
section. 

(i)  Bag  limits.  To  spread  the  available 
catch  over  a  large  number  of  anglers;  to 
protect  and  rebuild  overfished  species; 
to  avoid  waste. 

(ii)  Size  limits.  To  protect  juvenile 
fish;  to  protect  and  rebuild  overfished 
species;  to  enhance  the  quality  of  the 
recreational  fishing  experience. 

(iii)  Season  duration  restrictions.  To 
spread  the  available  catch  over  a  large 
number  of  anglers;  to  protect  and 
rebuild  overfished  species;  to  avoid 
waste;  to  enhance  the  quality  of  the 
recreationcd  fishing  experience. 

(3)  All  fisheries,  all  gear  types  depth- 
based  management  measures.  Depth- 
based  management  measures, 
particularly  the  setting  of  closed  areas 
known  as  Groundfish  Conservation 
Areas  may  be  imposed  on  any  sector  of 
the  groundfish  fleet  using  specific 
boundary  lines  that  approximate  depth 
contours  with  latitude/longitude 
waypoints.  Depth-based  management 
measures  and  the  setting  of  closed  areas 
may  be  used  to  protect  and  rebuild 
overfished  stocks. 
***** 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2550 
RIN  12ia-AA92 

Fiduciary  Responsibility  Under  the 
Employee  Retirement  Income  Security 
Act  of  1974;  Automatic  Rollovers 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Request  for  information. 

summary:  Section  657(c)  of  the 
Economic  Growth  and  Tax  Relief 
Reconciliation  Act  of  2001  directs  the 
Department  of  Labor  (Department)  to 
develop,  through  regulations,  safe 
harbors  relating  to  the  automatic 
rollovers  of  certain  mandatory  tax- 
qualified  plan  distributions  to 
individual  retirement  plans.  Under 
these  safe  harbors,  the  designation  of  an 
institution  and  the  investment  of  funds 
by  a  plan  administrator  to  receive 
automatic  rollovers  in  accordance  with 
section  401(a)(31)(B)  of  the  hitemal 
Revenue  Code  (Code)  would  be  deemed 
to  satisfy  the  fiduciary  requirements  of 
section  404(a)  of  the  Employee 
Retirement  Income  Security  Act 
(ERISA).  The  purpose  of  this  document 
is  to  request  information  from  the  public 
on  issues  relating  to  the  development  of 
these  safe  harbors  and  to  assist  in 
drafting  regulations.  The  Department 
also  seeks  information  on  low-cost 
individual  retirement  plans  for  purposes 
of  transfers  under  section  401(a)(31)(B) 
of  the  Code  and  for  other  uses  that 
promote  the  preservation  of  assets  for 
retirement  income. 

DATES:  Written  or  electronic  responses 
should  be  submitted  to  the  Department 
of  Labor  on  or  before  March  10,  2003. 
RESPONSES:  Written  responses 
(preferably,  at  least  three  copies)  should 
be  addressed  to  the  Office  of 
Regulations  and  Interpretations,  Pension 
and  Welfare  Benefits  Administration, 
Room  N-5669,  U.S.  Department  of 
Labor,  Washington,  DC  20210. 
Attention:  Automatic  Rollovers  RFI.  All 
responses  will  be  available  for  public 
inspection  at  the  Public  Disclosure 
Room,  Pension  and  Welfare  Benefits 
Administration,  Room  N-1513,  U.S. 
Department  of  Labor,  Washington,  DC 
20210.  Electronic  responses  should 
contain  "Automatic  Rollovers  RFI"  in 
the  subject  line  and  be  addressed  to  e- 
ORI@pwba.dol.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stacey  A.  Gillis  or  Katherine  D.  Lewis, 
Office  of  Regulations  and 


Interpretations,  Pension  and  Welfare 
Benefits  Administration,  Room  N-5669, 
U.S.  Department  of  Labor,  Washington, 
DC  20210,  telephone  (202)  693-8510. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Tax-qualified  retirement  plans  are 
permitted  to  make  an  immediate 
distribution  to  a  separating  participant 
without  the  participant's  consent  if  the 
present  value  of  the  participant's  vested 
accrued  benefit  does  not  exceed 
$5,000.'  Recipients  may  choose  to  roll 
the  plan  distribution  (cash-out)  into  an 
IRA  2  or  another  qualified  plan,  or  they 
may  retain  the  cash-out  as  a  taxable 
distribution.  Prior  to  making  a 
distribution,  plan  administrators  are 
required  to  provide  the  participant  with 
a  written  explanation  of  the  Code 
provisions  under  which  the  participant 
may  elect  to  have  the  distribution 
transferred  directly  to  an  IRA  or  another 
qualified  plan,  the  provision  requiring 
tax  withholding  if  the  distribution  is  not 
directly  transferred  and  the  provisions 
under  which  the  distribution  will  not  be 
taxed  if  the  participant  transfers  the 
distribution  to  an  IRA  or  another 
qualified  plan  within  60  days  of 
receipt.3  In  recent  years,  both  plan 
sponsors  and  participants  have 
indicated  an  interest  in  establishing 
rollover  accounts  as  the  default  form  of 
distribution  option  to  encourage 
preservation  of  the  amount  distributed 
for  retirement  purposes  and  to  mitigate 
the  tax  consequences  to  the  participant 
with  respect  to  the  amount  distributed. 

In  July  2000,  the  Internal  Revenue 
Service  (Service)  issued  Revenue  Ruling 
2000-36  '•  approving  a  plan  amendment 
which  permitted  a  direct  rollover  to  an 
IRA  as  the  default  distribution  option 
for  an  involuntary  cash-out  of  a 
qualified  plan  distribution  of  an  amount 
greater  than  $1,000  but  less  than  or 
equal  to  $5,000,  whenever  a  separating 
employee  failed  to  make  an  affirmative 
election  to  either  choose  a  direct 
rollover  or  take  a  taxable  cash  payment. 
The  Service  held  that  the  plan 
amendment  requiring  the  direct  rollover 
to  an  IRA  in  these  circumstances  did  not 
cause  the  plan  to  fail  to  satisfy  the 
requirements  of  sections  401(a)(31)  and 
411(d)(6)  of  the  Code.  The  plan 
amendment  also  provided  that  in  the 
case  of  a  default  direct  rollover,  the  plan 
administrator  would  select  an  IRA 


trustee,  custodian,  or  issuer  that  is 
unrelated  to  the  employer,  establish  the 
IRA  with  that  trustee,  custodian,  or 
issuer  on  behalf  of  any  separating 
employee,  and  make  the  initial 
investment  choices  for  the  accoimt. 

In  this  ruling,  the  Department  advised 
the  Treasury  and  the  Service  that,  under 
Title  I  of  the  ERISA,  in  the  context  of 
a  default  direct  rollover  described  in  the 
ruling,  the  participant  will  cease  to  be 
a  peirticipant  covered  under  the  plan 
widiin  the  meaning  of  29  CFR  2510.3- 
3(d)(2)(ii)(B),  where  the  distribution 
constitutes  the  entire  benefit  rights  of  a 
participant,  and  the  distributed  assets 
will  cease  to  be  plan  assets  within  the 
meaning  of  29  CFR  2510.3-101. 
However,  the  Departmeftt  also  noted 
that  the  selection  of  an  IRA  trustee, 
custodian  or  issuer  and  IRA  investment 
for  purposes  of  a  defaiUt  direct  rollover 
would  constitute  a  fiduciary  act  subject 
to  the  general  fiduciary  standards  and 
prohibited  transaction  provisions  of 
ERISA.5  In  addition,  the  Department 
stated  that  plan  provisions  governing 
the  default  direct  rollover  of 
distributions,  including  the  participant's 
ability  to  affirmatively  opt  out  of  the 
arrangement,  must  be  described  in  the 
plan's  sununary  plan  description 
furnished  to  participants  and 
beneficiaries. 

Subsequent  to  the  issuance  of 
Revenue  Ruling  2000-36,  section  657  of 
the  Economic  Growth  and  Tax  Relief 
Reconciliation  Act  of  2001  (EGTRRA), 
Public  Law  107-16,  amended  section 
401(a)(31)  of  the  Code  to  require  that, 
absent  an  affirmative  election  by  the 
participant,  certain  mandatory 
distributions  from  a  qualified  retirement 
plan  must  be  directly  tremsferred  to  an 
individual  retirement  plan  "  of  a 
designated  trustee  or  issuer. 
Specifically,  section  657(a)  of  EGTRRA 
added  a  new  section  401(a)(31)(B)(i)  to 
the  Code  to  provide  that,  in  the  case  of 
a  trust  that  is  part  of  an  eligible  plan,  the 
trust  will  not  constitute  a  qualified  trust 
unless  the  plan  of  which  the  trust  is  a 


■  Code  sections  411(a)(ll)  and  417(e). 

^  "IRA"  means  an  individual  retirement  account 
under  section  408(a)  of  the  Code  and  an  individual 
retirement  annuity  under  section  408(b)  of  the 
Code. 

3Code  section  402(f). 

■<  Rev.  Rul.  2000-36.  2000-2  C.B.  140. 


^  See  the  Department's  information  letter  to  Diana 
Orantes  Ceresi  (Feb.  19, 1998)  regarding  the  factors 
a  plan  fiduciary  should  consider  in  selecting  a 
service  provider.  Among  other  things,  a  responsible 
plan  fiduciary  must  engage  in  an  objective  process 
designed  to  elicit  information  necessary  to  assess 
the  qualifications  of  the  service  provider,  the 
quality  of  the  services  offered  and  the 
reasonableness  of  the  fees  charged  in  light  of  the 
services  provided.  Such  process  should  also  be 
designed  to  avoid  self-dealing,  conflicts  of  interest 
or  other  improper  influence. 

6  Section  401(a)(31)(B)(i)  of  the  Code  requires  the 
transfer  to  be  made  to  an  "individual  retirement 
plan,"  which  section  7701(a)(37)  of  the  Code 
defines  to  mean  an  individual  retirement  account 
described  in  section  408(a)  and  an  individual 
retirement  annuity  described  in  section  408(b),  i.e. 
'IRA'. 
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part  provides  that  if  a  mandatory 
distribution  of  more  than  $1 ,000  is 
made  and  the  distributee  (generally  the 
participant)  does  not  elect  to  have  such 
distribution  paid  directly  to  an  eligible 
retirement  plan  or  receive  the 
distribution  directly,  the  plan 
administrator  must  transfer  such 
distribution  to  an  IRA  of  a  designated 
trustee  or  issuer.  Section  657(a)(l)(B)(ii) 
of  EGTRRA  defines  an  "eligible  plan"  as 
a  plan  which  provides  for  an  immediate 
distribution  to  a  participant  of  any 
"nonforfeitable  accrued  benefit  for 
which  the  present  value  (as  determined 
under  section  411(a)(ll)  of  the  Code) 
does  not  exceed  $5,000". 

Additionally,  section  657(a)  of 
EGTRRA  added  a  notice  requirement  in 
section  401(a)(31)(B)(i)  of  the  Code 
requiring  the  plan  administrator  to 
notif}'  the  distributee  in  writing,  either 
separately  or  as  part  of  the  notice 
required  under  section  402(f)  of  the 
Code,  that  the  participant  may  transfer 
the  distribution  to  another  IRA.^ 

As  part  of  these  new  EGTRRA 
provisions,  section  657(c)(2)(A)  directs 
the  Department  to  issue  final  regulations 
providing  safe  harbors  under  which  the 
plan  administrator's  designation  of  an 
institution  to  receive  the  automatic 
rollover  and  the  initial  investment 
choice  for  the  rolled-over  funds  would 
be  deemed  to  satisfy  the  fiduciary 
requirements  of  section  404(a)  of  ERISA. 
Moreover,  the  provisions  requiring  all 
tax -qualified  retirement  plans  to  make 
automatic  rollovers  to  IRAs  the  default 
option  for  involuntary  distributions  of 
certain  defined  amounts  will  not 
become  effective  until  the  Department 
issues  the  safe  harbor  regulations. 

Section  657(c)(2)(B)  of  EGTRRA  also 
states  that  the  Secretaries  of  Labor  and 
Treasury  may  provide,  and  shall  give 
consideration  to  providing,  special  relief 
with  respect  to  the  use  of  low-cost 
individual  retirement  plans  for  purposes 
of  Code  section  401(a)(31)(B)  transfers 
and  for  other  uses  that  promote  the 
preservation  of  assets  for  retirement 
income. 

B.  Issues  Under  Consideration 

Automatic  Rollover  Safe  Harbors 

The  Department  is  interested  in 
comments  regarding  appropriate 
standcirds  for  the  development  of  safe 
harbors  under  which  the  designation  of 
an  institution  providing  an  IRA  to 
receive  the  automatic  rollover  of  funds 
and  the  initial  investment  choice  for  the 
rolled-over  funds  would  be  deemed  to 
satisfy  the  fiduciary  requirements  of 


section  404(a)  of  ERISA.  A  list  of  some 
of  the  issues  with  respect  to  which 
comments  are  requested  is  included 
below.  Responses  on  other  issues 
pertinent  to  the  Department's 
consideration  are  also  invited. 

As  a  ft-amework  for  these  comments, 
the  Department  notes  that  existing 
Treasury  regulations  describe 
fundamental  requirements  that  must  be 
satisfied  in  order  for  IRAs  to  maintain 
their  tax  classification  under  the 
Code."  Any  standards  made  part  of  a 
safe  harbor  would  supplement  such 
requirements. 

Request  for  Information 

1.  Standards  for  Safe  Harbor  Entity: 
What  criteria  should  apply  to  the 
Department's  determination  that  an  IRA 
custodian,  trustee  or  issuer  (IRA 
provider)  qualifies  as  a  safe  harbor 
entity?  Should  the  standards  differ 
depending  on  whether  the  IRA  is  an 
account  or  an  annuity?  Should  IRA 
providers  who  are  existing  plan  service 
providers  receive  any  special 
consideration  if  plan  investments  can  be 
rolled  directly  in-kind  without 
transaction  fees  for  liquidating  plan 
investments  and  purchasing  IRA 
investments? 

2.  Standards  for  Safe  Harbor  Initial 
Investment:  What  criteria  should  apply 
to  the  Department's  determination  that 
an  initial  investment  qualifies  as  a  safe 
hairbor  investment?  Should 
consideration  be  given  to  including  or 
excluding  specific  investment  vehicles 
in  the  safe  harbor?  If  mutual  funds  are 
included,  should  they  be  limited  to 
passively  invested  mutual  funds  such  as 
index  funds  or  include  all  publicly 
traded  mutual  funds?  Should  the 
criteria  include  specific  asset  allocation 
standards? 

3.  Establishment  Costs:  What  is  the 
range  of  establishment  costs  that  IRA 
providers  charge  for  the  establishment 
or  set-up  of  IRAs  of  the  typical  size  of 
an  automatic  rollover  and  how  do  they 
vary?  What  factors  should  be  considered 
in  determining  the  reasonableness  of 
these  costs  imposed  by  an  IRA  provider 
under  the  safe  harbor?  Should 
regulations  clarify  that  establishment 


'  Conforming  amendments  to  Code  sections 
4ai(a](31)  and  402(f)(1)  were  also  made  by  section 
657  of  EGTRRA. 


"  For  example,  with  respect  to  individual 
retirement  accounts.  26  CFR  1.408-2(b)(2)(i)  states 
that  the  trustee  of  an  individual  retirement  account 
must  be  a  bank  (as  defined  in  §  408(n)  of  the  Code 
and  regulations  thereunder)  or  another  person  who 
demonstrates,  in  the  manner  described  in  paragraph 
(e)  of  the  regulation,  to  the  satisfaction  of  the 
Service,  that  the  manner  in  which  the  trust  will  be 
administered  will  be  consistent  with  §  408(e)  of  the 
Code  and  with  the  regulation.  With  respect  to 
individual  retirement  annuities,  29  CFR  §  1.408-3 
describes,  among  other  things,  requirements  that 
must  be  met  in  order  to  maintain  the  tax-qualified 
status  of  such  annuity  arrangements. 


costs  are  either  an  expense  of  the 
distributing  plan  or  a  cheirge  to  the  IRA 
funds  of  the  account-holder? 

4.  Termination  Costs:  What  is  the 
range  of  termination  costs  that  IRA 
providers  charge  for  the  termination  or 
closure  of  IRAs  of  the  typical  size  of  an 
automatic  rollover  and  how  do  they 
vary?  What  factors  should  be  considered 
in  deteiinining  the  nsasonableness  of 
these  costs  imposed  by  an  IRA  provider 
under  the  safe  harbor? 

5.  Maintenance  Fees:  What  is  the 
range  of  maintenance  and 
administrative  fees  that  IRA  providers 
charge  for  maintaining  and 
administering  IRAs  of  the  typical  size  of 
an  autornatic  rollover  and  how  do  they 
vary?  What  factors  should  be  considered 
in  determining  the  reasonableness  of 
these  fees  imposed  by  an  IRA  provider 
under  the  safe  harbor? 

6.  Investment  Fees:  What  types  of  fees 
'  would  be  associated  with  the  initial 

investment  of  the  IRA?  What  types  of 
fees  would  be  associated  with  the 
ongoing  investment  vehicle  of  the  IRA? 
What  factors  should  be  considered  in 
determining  the  reasonableness  of  these 
fees  imposed  by  an  IRA  provider  under 
the  safe  harbor?  Should  the  IRA 
principal  be  guaranteed  with  all 
investment  fees,  maintenance  fees  and 
establishment  costs  being  charged  to 
investment  earnings? 

7.  Surrender  Charges:  What  is  the 
range  of  surrender  charges  that    , 
investment  vehicles  for  IRAs  of  the 

.  typical  size  of  an  automatic  rollover  are 
subject  to  upon  surrender  or 
redemption,  how  do  they  var>'  and  what 
circumstances  trigger  their  imposition? 
What  factors  should  be  considered  in 
determining  the  reasonableness  of  these 
charges  imposed  by  an  IRA  provider 
under  the  safe  harbor? 

8.  Transfers  within  One  Year:  Do  IRA 
providers  refund  or  waive  in  whole  or 
part  establishment  costs,  termination 
costs,  maintenance  fees  or  surrender 
charges  for  IRAs  that  are  withdrawn  or 
directly  rolled  over  within  one  year  of 
establishment  by  the  account-holder? 
Should  the  Department  consider  refund 
or  waiver  features  in  determining 
whether  an  IRA  provider  or  initial 
investment  qualifies  for  safe  harbor 
treatment? 

9.  Prohibited  Transaction  Relief:  Is 
there  a  need  for  prohibited  transaction 
relief  that  would  enable  a  plan  sponsor, 
as  the  plan  administrator,  to  select  itself 
or  an  affiliate  as  the  IRA  provider,  or  to 
choose  an  initial  investment  in  which  it 
may  have  an  interest?  If  relief  is  needed, 
what  safeguards  should  be  imposed 
with  respect  to  such  relief? 

10.  Legal  Impediments:  What  legal 
impediments  are  plan  administrators 
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likely  to  encounter  in  establishing  IRAs 
for  automatic  rollovers  on  behalf  of 
separating  employees?  What  legal 
impediments  are  financial  institutions 
likely  to  encounter  in  designing  and 
marketing  IRAs  for  automatic  rollovers? 

11.  Disclosure:  Should  the  regulation 
impose  any  additional  disclosure 
requirements  on  safe  harbor  IRA 
providers? 

12.  Low-Cost  IRAs:  Is  there  a  need  for 
special  consideration  of  IRA  providers, 
who  provide  low-cost  IRAs  for 
automatic  rollovers?  What  criteria 
shoidd  be  used  to  demonstrate  low-cost 
or  the  promotion  of  the  preservation  of 
assets  for  retirement  income  by  IRA 
providers?  What  kinds  of  low-cost  IRA 
products  are  available? 


13.  Current  Practices:  How  many 
qualified  retirement  plans  currently 
have  mandatory  distribution  provisions? 
Typically,  what  are  those  provisions? 
How  many  mandatory  distributions 
occiu  annually  and  what  is  the  form  of 
distribution?  What  are  the  associated 
costs? 

14.  EGTRRA  Provisions:  What 
additional  administrative  costs  will 
compliance  with  the  EGTRRA  automatic 
rollover  requirements  impose  on 
qualified  retirement  plans  and  the  assets 
of  plan  participants? 

Impact  on  Small  Entities 

In  responding  to  the  questions  above, 
please  address  the  anticipated  annual 
impact  of  any  proposals  on  small 


business  and  small  plans  (plans  with 
fewer  than  100  participants). 

All  submitted  responses  will  be  made 
a  part  of  the  record  of  the  proceeding 
referred  to  herein  and  will  be  available 
for  public  disclosure. 

Signed  at  Washington,  DC,  this  2nd  day  of 
January  2003. 
Ann  L.  Combs, 

Assistant  Secretary,  Pension  and  Welfare 

Benefits  Adntinistration,  Department  of 

Labor. 

[FR  Doc.  03-281  Filed  1-6-03;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JANUARY  7, 
2003 


AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 
Canadian  txirder  ports; 

Blaine  and  Lyden,  WA; 

removal  as  ports  of  entry; 

published  11-8-02 
cportation  and  importation  of 
animals  and  animal 
byproducts; 
Canadian  border  ports; 

Blaine  and  Lynden,  WA; 

removal  as  ports  of  entry; 

published  12-24-02 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 
Commission 

Practice  and  procedure: 

Electronic  registration 
(eRegistration);  published 
8-12-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 

Nonroad  large  spark  ignition 
engines  and  recreational 
engines  (marine  and  land- 
based);  emissions  control; 
published  11-8-02 
Correction;  published  12- 
6-02 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Electronic  filing  of 
documents  over  internet; 
published  1-2-03 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Iowa  and  Illinois;  published 
12-31-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  put)lished  12-3-02 
Cameron  Balloons  Ltd.; 
published  11-20-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketlr>g 
Service 

Perishable  agricultural 

commodities: 

Fresh  and  frozen  fruits  and 
vegetables,  coated  or 
battered;  comments  due 
by  1-15-03;  published  12- 
16-02  [FR  02-31583] 

AMERICAN  BATTLE 
MONUMENTS  COMMISSION 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28900] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Ecorromic 
Zone — 

Gulf  of  Alaska  grour>dfish; 
comments  due  by  1-13- 
03;  published  12-12-02 
[FR  02-31368] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Guff,  and  South 
AttarrtK  fisheries— 
Guff  of  Mexkx)  and  South 
Atlantk:  coastal 
migratory  pelagk: 
resources;  comments 
due  by  1-16-03; 
pubUshed  12-17-02  [FR 
02-31699] 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  pool  operators  and 
commodity  trading  advisors: 
Commodity  pool  operators; 
ottierwise  regulated 
persons  excluded  from 
term  definition;  comments 
due  by  1-13-03;  puttlished 
12-18-02  [FR  02-31847] 
Requirement  to  register  for 
CPOs  of  certain  pools 
and  CTAs  advising  such 
pools;  exemption; 
comments  due  by  1-13- 
03;  published  11-13-02 
[FR  02-28820] 

DEFENSE  DEPARTMENT 

Debts  resulting  from  erroneous 
payments  of  pay  and 
allowances;  waiver; 
comments  due  by  1-13-03; 
published  11-14-02  [FR  02- 
28728] 


Procedures;  comments  due 
by  1-13-03;  published  11- 
14-02  [FR  02-28735] 
Personnel  and  general  claims 
and  advance  decision 
requests;  settling  and 
processing;  comments  due 
by  1-13-03;  published  11- 
14-02  [FR  02-28726] 
Procedures;  comments  due 
by  1-13-03;  published  11- 
14-02  [FR  02-28727] 

ENERGY  DEPARTMENT 

Floodplain  and  wetland 
environmental  review 
requirements;  compliance; 
comments  due  by  1-17-03; 
published  11-18-02  [FR  02-  ' 
29071] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
California;  comments  due  by 

1-16-03;  published  12-17- 

02  [FR  02-31679] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various         1 
States: 
Alabanrfa;  comments  due  by 

1-13-03;  published  12-12- 

02  [FR  02-31236] 
Kentucky;  comments  due  by 

1-17-03;  published  12-18- 

02  [FR  02-31667] 
Virginia;  comments  due  by 

1-15-03;  published  12-16- 

02  [FR  02-31469] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgatkm;  various 
States: 

Virginia;  comments  due  by 
1-15-03;  published  12-16- 
02  [FR  02-31470] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizatkKis: 
New  Jersey;  comnr)ents  due 
by  1-15-03;  published  12- 
16-02  [FR  02-31014] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
New  Jersey;  comments  due 
by  1-15-03;  published  12- 
16-02  [FR  02-31015] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  supply: 
National  primary  drinking 
water  regulatkMis — 


Chemk:al  and 
mk;rot>ioiogk:al 
contaminants;  analytical 
method  approval: 
Cditag  method; 
additional  informatkxi; 
comments  due  by  1-17- 
03;  published  12-31-02 
[FR  02-32886] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
International  Settlements 
Policy  reform  and 
intematkjnal  settlement 
rates;  comments  due  by 
1-14-03;  published  12-17- 
02  [FR  02-31604] 
Radio  and  television 
'    broadcasting: 

Broadcast  and  cable  EEC 
rules  and  policies — 
Part-time  employee 
classification;  comments 
due  by  1-16-03; 
published  12-24-02  [FR 
02-32474] 

FEDERAL  RESERVE 
SYSTEM 

Transactions  between  banks 

and  their  affiliates' 

(Regulation  W): 

Credit  extension;  limitation 
of  rT>ember  t>ank's  ability 
to  tMiy  from  affiliate  under 
exemption  to  100%  of 
capital  stock  and  surplus; 
comments  due  by  1-13- 
03;  published  12-12-02 
[FR  02-30635] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medteare  & 
Medicaid  Services 
Medk:are: 
Claims  appeal  procedures; 
changes;  comn>ents  due 
by  1-14-03;  published  i^- 
15-02  [FR  02-28296] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT- 

Grants: 
Natkxial  Institutes  of  Health 
center  grants;  comments 
due  by  1-13-03;  published 
11-12-02  [FR  02-28292] 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critk:al  hat>itat 
destgnatiorw — 
Achyranthes  mutica,  etc. 
(47  plant  spedes  from 
Hawaii,  HI);  comments 
due  by  1-17-03; 
-  published  12-18-02  [FR 
02-31876] 
Marine  mammals: 
Incidental  take  during 
specified  activities — 


IV 


Florida  manatees; 
watercraft  and 
watercratt  access 
facilities;  comments  due 
by  1-13-03;  published 
11-14-02  (FR  02-28607] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  fiealth, 
and  education  and  training: 
Emergency  evacuations; 
emergency  temporary 
standard;  comments  due 
by  1-13-03;  published  12- 
12-02  [FR  02-31358] 

NATKDNAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Government  property; 
heritage  assets; 
comments  due  by  1-13- 
03;  published  11-12-02 
[FR  02-28084) 

NATIONAL  AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

Acquisition  regulations: 
Trade  Agreements  Act; 
exception  for  U.S.-made 
end  products;  comments 
due  by  1-13-03;  published 
11-12-02  [FR  02-28542] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 
Light  water  reactor  electric 
generating  plants; 
voluntary  fire  protection 
requirements;  comments 
due  by  1-15-03;  published 
11-1-02  [FR  02-27701] 
Rulemaking  petitions: 
Christian,  Lawrence  T.,  et 
al.;  comnients  due  by  1- 
15-03;  published  11-1-02 
[FR  02-27861] 
Correction;  comments  due 
by  1-15-03;  published 
11-7-02  [FR  02-28360] 
Leyse,  Robert  H.;  comments 
due  by  1-16-03;  published 
12-2-02  [FR  02-30417] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Research  and  development " 
companies;  nonexclusive 
safe  hartx)r  from 
investment  company 
definition;  comments  due 
by  1-15-03;  published  12- 
3-02  [FR  02-30663] 
Securities,  etc.: 
Sarbames-Oxley  Act  of 
2002;  implementation — 
Auditor  independence, 
requirements;  comments 
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due  by  1-13-03; 
published  12-13-02  [FR 
02-30884] 

SOCIAL  SECURITY 
ADMINISTRATION 

Organization  and  procedures: 

Federal  claims  collection; 

,    administrative  wage 
gamishment;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28856] 
Social  security  benefits  and 

supplemental  security 

income:; 

Claimant  identification  pilot 
projects;  comments  due 
by  1-14-03;  published  11- 
15-02  [FR  02-28957] 

STATE  DEPARTMENT 

Exchange  Visitor  Program: 
Student  and  Exchange 
Visitor  Information 
System;  designated 
sponsors  access  to 
database;  comments  due 
by  1-13-03;  published  12- 
12-02  [FR  02-31367] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 
Louisiana;  comments  due  by 

1-13-03;  published  11-12- 

02  [FR  02-28680] 
Ports  and  waterways  safety: 
Calvert  Cliffs  Nuclear  Power 

Plant,  MD;  security  zone; 

comments  due  by  1-16- 

03;  published  10-18-02 

[FR  02-26462] 

TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28645] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airports: 
Passenger  facility  charge 

rule;  air  carriers 

compensation;  revisions; 

comments  due  l)y  1-13- 

03;  published  11-27-02 

[FR  02-30103] 
Airworthiness  directives: 
de  Havilland;  conwnents  due 

by  1-13-03;  published  11- 

8-02  [FR  02-28409] 
Aerospatiale;  comments  due 

by  1-13-03;  published  12- 

13-02  [FR  02-31471] 
Boeing;  comments  due  by 

1-13-03;  published  11-27- 

02  [FR  02-30027] 
British  Aerospace; 

comments  due  by  1-17- 


03;  published  12-10-02 
[FR  0^-31129]     ;  " 
de  Havilland;  comments  due 
by  1-17-03;  published  11- 
12-02  [FR  02-28617] 
Eurocopter  France; 
comments  due  by  1-17- 
03;  published  12-18-02 
[FR  02-31830] 
Piaggio  Aero  Industries 
S.p.A.;  comments  due  by 
1-13-03;  published  11-21- 
02  [FR  02-29677] 
Pratt  &  Whitney;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-29002] 
Quality  Aerospace,  Inc.; 
comments  due  by  1-13- 
03;  published  11-8-02  [FR 
02-28407] 
Raytheon;  comments  due  by 
1-16-03;  published  12-2- 
02  [FR  02-30346] 
Rolls-Royce  pic;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28954] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7636  of  January  2,  2003 
National  Mentoring  Month,  2003 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Across  our  great  Nation,  many  Americans  are  responding  to  the  call  to 
service  by  mentoring  a  child  in  need.  By  offering  love,  guidance,  and  encour- 
agement, mentors  put  hope  in  children's  hearts,  and  help  ensure  that  young 
people  realize  their  full  potential.  During  National  Mentoring  Month,  we 
recognize  the  vital  contributions  of  dedicated  mentors,  and  we  encourage 
more  Americans  to  make  a  difference  in  the  hearts  and  souls  of  our  conrniu- 
nities  by  volimteering  their  time  to  meet  the  needs  of  America's  youth. 

Volunteers  provide  friendship  and  support  to  young  people  who  are  facing 
challenging  situations,  serve  as  positive  role  models,  and  help  to  instill 
important  values,  goals,  and  -skills.  Mentors  help  young  Americans  build 
confidence,  gain  knowledge,  and  develop  the  character  necessary  to  make 
the  right  choices  and  achieve  their  dreams.  Statistics  show  that  at-risk  chil- 
dren with  mentors  demonstrate  improved  academic  performance  arid  are 
less  likely  to  be  involved  in  destructive  activities  such  as  drugs,  alcohol, 
and  violence. 

During  these  extraordinary  times,  we  are  experiencing  a'  growing  cultiu-e 
of  service,  citizenship,  and  compassion  in  our  country,  with  millions  of 
Americans  sacrificing  for  causes  greater  than  self  Dedicated  individuals 
are  getting  involved  in  mentoring  through  faith-based  and  community  organi- 
zations, corporate  initiatives,  school-based  programs,  and  many  other  outlets 
for  kindness.  By  dedicating  their  time  and  their  talents  to  offer  a  child 
a  quality  relationship  with  a  caring  adult,  mentors  strengthen  our  families 
and  our  communities  and  reflect  the  true  spirit  of  America. 

Many  Americans  can  point  to  individuals  who  influenced  their  lives  and 
helped  to  shape  them  into  who  they  are  today.  Whether  they  were  teachers, 
coaches,  relatives,  clergy,  or  other  community  leaders,  these  positive  role 
models  have  been  critical  to  our  heedthy  development  and  helped  to  instill 
purpose  in  our  lives.  As  we  honor  these  everyday  heroes,  we  also  recognize 
that  there  is  a  great  need  for  more  mentors  in  America.  Too  many  children 
in  oiu-  Nation  are  growing  up  without  enough  support  and  guidance  in 
their  lives,  and  we  must  work  to  ensure  that  no  child  is  left  behind. 

This  month,  I  encourage  all  Americans  to  become  a  mentor  and  change 
the  life  of  a  child  in  need,  hi  July,  the  National  Mentoring  Partnership 
helped  establish  the  USA  Freedom  Corps  Voliuiteer  Network — the  largest 
system  in  the  Nation  for  matching  individuals  with  volunteer  opportunities. 
I  am  proud  of  this  partnership  and  ask  individuals  to  go  online  at 
www.usafreedomcorps.gov  or  call  1-877-USACORPS  to  find  millions  of 
ways  to  help  children  in  their  neighborhoods.  Together,  we  can  reaffirm 
the  promise  of  America  and  point  the  way  to  a  brighter  future  for  all 
of  our  children. 

NOW.  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  January  2003  as  National 
Mentoring  Month.  I  call  upon  the  people  of  the  United  States  to  recognize 
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the  importance  of  being  role  models  for  our  youth,  to  look  for  mentoring 
opportunities  in  their  communities,  and  to  celebrate  this  month  with  appro- 
priate ceremonies,  activities,  and  programs. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  second  day 
of  January,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


(FR  Doc.  03^38 
Filed  1-7-03;  8:45  am] 
Billing  code  3195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which  . 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-CE-07-AD;  Amendment 
39-13012;  AD  2003-01-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  Models  36, 
A36,  A36TC,  B36TC,  58,  and  58A 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  2000-26- 
16,  which  applies  to  certain  Raytheon 
Aircraft  Company  (Raytheon)  Beech 
Models  A36,  B36TC,  and  58  airplanes. 
AD  2000-26-16  requires  you  to  inspect 
for  missing  rivets  on  the  right  hand  side 
of  the  hiselage  and,  if  necessary,  install 
rivets.  AD  2000-26-16  resulted  from 
Raytheon  identifying  several  instances 
of  missing  rivets  on  these  airplanes.  AD 
2000-26-16  incorporated  an  incorrect 
listing  of  serial  numbers  for  the  affected 
model  airplanes  and  omitted  certain 
airplane  models  from  the  applicability 
section  of  AD  2000-26-16.  This  AD 
retains  the  actions  required  in  AD  2000- 
26—16  and  corrects  the  applicability 
section.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct 
missing  rivets  in  the  right  hand  fuselage 
panel  assembly  in  the  area  above  the 
right  wing  and  below  the  cabin  door 
threshold.  These  rivets  must  be  present 
for  the  fuselage  to  carry  the  ultimate 
load  and  prevent  critical  structural 
failure  with  loss  of  airplane  control. 

DATES:  This  AD  becomes  effective  on 
February  27,  2003. 

The  Director  of  the  Federal  Register 
previously  approved  the  incorporation 
by  reference  of  Raytheon  Mandatory 


Service  Bulletin  SB  53-3341,  Rev.  1. 
Revised  May,  2000,  as  of  February  16, 
2001  (66  FR  1253,  January  8,  2001). 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  Raytheon  Mandatory  Service  Bulletin 
SB  53-3341,  Rev.  2,  Revised  October, 
2002.  as  of  February  27,  2003. 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  9709  E. 
Central,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (3160  676- 
3140.  You  may  view  this  information  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2002-CE-07-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missoiui  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  T.N. 
Baktha,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4155; 
facsimile:  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

Raytheon  production  and  inspection 
personnel  identified  several  instances  of 
missing  rivets  on  Models  A36,  B36TC, 
and  58  airplanes.  The  missing  rivets  are 
the  result  of  a  quality  control  problem.     . 
This  condition  caused  us  to  issue  AD 
200O-26-il6,  Amendment  39-12066  (66 
FR  1253,  January  8,  2001).  AD  2000-26- 
16  requires  you  to  inspect  for  missing 
rivets  on  the  right  hand  fuselage  and  if 
necessary,  install  rivets. 

What  Has  Happened  Since  AD  2000- 
26-16  To  Initiate  This  Action? 

Raytheon  notified  FAA  that  the 
airplane  models  and  serial  numbers 
listed  in  Raytheon  Mandatory  Service 
Bulletin  SB  53-3341,  Rev.  1,  Revised: 
May,  2000,  and  the  applicability  section  ' 
of  AD  2000-26-16  are  incorrect.  The 
serial  number  designations  did  riot 
correctly  refer  to  the  applicable  airplane 
models.  We  are  adding  Beech  Models 
36,  A36TC,  and  58A  airplanes  to  the 
applicability  section  of  this  AD  to 
correct  this  in^this  document. 


What  Is  the  Potential  Impact  If  FAA 
Took  No  Action? 

This  condition,  if  not  corrected,  could 
result  in  the  airplane  being  unable  to 
carry  the  ultimate  load  which  could 
cause  structural  failure  and  loss  of 
airplane  control. 

Has  FAA  Takeh  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Raytheoa  Beech 
Models  36,  A36,  A36TC,  B36TC,  58,  and 
58A  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  August  14,  2002  (67  FR  52894).  The 
NPRM  proposed  to  supersede  AD  2000- 
26-16,  Amendment  39-12066,  with  a 
new  AD  that  would  retain  the  actions 
required  in  AD  2000-26-16  and  add 
certain  airplane  models  to  the 
applicability  section  of  this  AD. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

The  manufacturer  has  issued  Revision 
2  to  Raytheon  Mandatory  Service 
Bulletin  SB  53-3341.  This  service 
information  contains  a  corrected  list  of 
affected  airplane  models  and  serial 
numbers.  We  will  incorporate  this 
service  bulletin  into  the  procedures 
section  of  this  AD. 

FAA's  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 
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Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  3,632 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost 

on  U.S. 

operators 

1  workhour  x  $60  per  hour  =  $60 

No  parts  required  for  the  inspection  

$60  per  airplane  

$60x3632  =  $217,920 

We  estimate  the  following  costs  to  accomplish  the  modification  if  necessary: 

Latwrcost 

Parts  cost 

Total  cost  per  air- 
plane 

4  wor1<hours  x  $60  per  hour  =  $240  

$100  per  airplane  

$340  per  airplane 

What  Is  the  Difference  Between  the  Cost 
Impact  of  This  AD  and  the  Cost  Impact 
of  AD  2000-26-16? 

The  only  difference  between  this  AD 
and  AD  2000-26-16  is  the  correction  to 
the  applicability.  No  additional  actions 
are  being  added.  The  FAA  has 
determined  that  this  AD  action  does  not 
increase  the  cost  impact  over  that 
already  required  by  AD  2000-26-16. 

-  Regidatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 


Model 


(1)  Group  1: 

A36  

B36TC 
58 

(2)  Group  2: 

36 

A36TC 
58A  


Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2003-01-01     Raytheon  Aircraft  Company: 

Amendment  39-13012;  Docket  No. 

2002-CE-07-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Serial  Nos. 


E-185  through  E-3231  and  E-3233. 
EA-242  and  EA-273  through  EA-635. 
TH-1  through  TH-1811  and  TH-1813  through  TH- 
1897. 

E-1  through  E-184. 

EA-1  through  EA-241  and  EA-243  through  EA-272. 
TH-1   through  TH-1811   and  TH-1813  through  TH- 
1897. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 


to  detect  and  correct  missing  rivets  in  the 
right  hand  hiselage  panel  assembly  in  the 
area  above  the  right  wing  and  below  the 
cabin  door  threshold.  These  rivets  must  be 


present  for  the  fuselage  to  carry  the  ultimate 
load  and  prevent  critical  structural  failure 
with  loss  of  control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


(1)  For  Group  1  airplanes:  inspect  for  up  to  9 
missing  rivets  between  fuselage  station  (F.S.) 
^3.00  and  F.S.  91.00  at  water  line  (W.L.) 
90.3. 


(2)  For  Group  2  airplanes:  inspect  for  up,  to  9 
missing  rivets  between  fuselage  station  (F.S.) 
83.00  and  F.S.  91.00  at  water  line  (W.L.) 
90.3. 


(3)  For  all  affected  airplanes:  if  you  find  rivets 
are  missing,  install  these  rivets. 


Compliance 


Wittiin  tfie  next  100  hours  time-in-service 
(TIS)  after  February  16,  2001  (the  effective 
date  of  AD  2000-26-16),  unless  already 
accomplished. 


Within  the  next  100  hours  time-in-service  after 
February  27,  2003  (the  effective  date  of  this 
AD),  unless  already  accomplished. 


Before  further  flight  after  the  inspection,  un- 
less already  accomplished. 


Procedures 


In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Raytheon  Man- 
datory Service  Bulletin  SB  53-3341 ,  Rev.  1 , 
Revised:  May  2000:  or  Raytheon  Manda- 
tory Service  Bulletin  SB  53-3341.  Rev.  2, 
Revised:  October,  2002:  and  the  Bonanza 
Series  Maintenance  Manual  or  Baron  Model 
58  Series  Maintenance  Manual 

In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Raytheon  Man- 
datory Service  Bulletin  SB  53-3341.  Rev.  1, 
Revised:  May  2000;  or  Raytheon  Manda- 
tory Service  Bulletin  SB  53-3341,  Rev.  2, 
Revised:  October,  2002:  and  the  Bonanza 
Series  Maintenance  Manual. 

In  accordance  with  the  ACCOMPLISHMENT- 
INSTRUCTIONS  section  of  Raytheon  Man- 
datory Service  Bulletin  SB  53-3341 ,  Rev.  1 , 
Revised:  May  2000:  or  Raytheon  Manda- 
tory Service  Bulletin  SB  53-3341,  Rev.  2, 
Revised:  October,  2002;  and  the  Bonanza 
Series  Maintenance  Manual  or  Baron  Model 
58  Series  Maintenance  Manual. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Wichita  Aircraft 
Ce(Jification  Office  (ACO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  2000-26- 
16,  which  is  superseded  by  this  AD,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altCTed,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contacl  T.N.  Baktha,  Aerospace 
Engineer,  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4155;  facsimile: 
(316)  946-4407. 


(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  aJocation 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference? 

(1)  Actions  required  by  this  AD  must  be 
done  in  accordance  with  Raytheon 
Mandatory  Service  Bulletin  SB  53-3341,  Rev. 

1,  Revised:  May  2000,  or  Raytheon 
Mandatory  Service  Bulletin  SB  53-3341,  Rev. 

2,  Revised:  October,  2002. 

(i)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
Raytheon  Mandatory  Service  Bulletin  SB  53- 
3341,  Rev.  2,  Revised:  October,  2002,  under 
5  U.S.C.  552(a)  and  1  CFR  part  51. 

(ii)  The  Director  of  the  Federal  Register 
previously  approved  the  incorporation  by 
reference  of  Raytheon  Mandatory  Service 
Bulletin  SB  53-3341,  Rev.  1,  Revised  May, 
2000,  as  of  February  16,  2001  (66  FR  1253. 
January  8,  2001). 

(2)  You  may  get  copies  from  Raytheon 
Aircraft  Company,  PO  Box  85,  Wichita, 
Kansas  67201-0085;  telephone:  (800)  429- 
5372  or  (316)  676-3140.  You  may  view 
copies  at  the  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
2000-26-16,  Amendment  39-12066. 

(j)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  February  27,  2003. 


Issued  in  Kansas  City,  Missouri,  on 
December  30,  2002. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  03-148  Filed  1-7-03;  8:45  am] 

BILUNG  CODE  4910-13-l> 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-Niyi-77-AD;  Anr»endment 
39-13010;  AD  2002-26-21] 

RIN2120-AA64 

Airworthiness  Directives;  Dornier 
Model  328-100  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation    . 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Dornier  Model 
328-100  and  -300  series  airplanes,  that 
requires  inspecting  the  electrical  wire 
harness  next  to  the  fuel  line  at  the  left 
electric  fuel  pump  for  signs  of  chaHng; 
securing  the  electrical  wire  harness  to 
the  fuel  line  using  ty-rap;  and  taking 
corrective  actions,  if  necessary.  This 
action  is  necessary  to  prevent  damage  to 
the  electrical  wire  harness,  which  could 
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result  in  electrical  arcing  and  an 
increased  potential  for  fire  or  explosion. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  February  12,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
12,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH.  PO  Box  1103,  D-82230 
Wessling.  Germany.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Dbcket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
.  International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055^056;  telephone  (425)  227-2125; 
.fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Dornier 
Model  328-100  and  -300  series 
airplanes  was  published  in  the  Federal 
Register  on  September  13,  2002  (67  FR 
57984).  That  action  proposed  to  require 
inspecting  the  electrical  wire  harness 
next  to  the  fuel  line  at  the  left  electric 
fuel  pump  for  signs  of  chafing;  securing 
the  electrical  wire  harness  to  the  fuel 
line  using  ty-rap;  and  taking  corrective 
actions,  if  necessary. 

Camments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimatesthat  100  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  inspection  and  securing  of 
the  electrical  wire  harness,  jmd  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 


of  the  AD  on  U.S.  operators  is  estimated 
to  be  $6,000,  or  $60  per  airplane.    • 
The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-26-21     Domier  Luftfahrt  GMBH: 

Amendment  39-13010.  Docket  2002- 

NM-77-AD. 
Applicability:  Model  328-100  series 
airplanes,  as  listed  in  Dornier  Service 
Bulletin  SB-328-24-391,  dated  September 

11,  2001;  and  Model  328-300  series 
airplanes,  as  listed  in  Dornier  Service 
Bulletin  SB-328J-24-120,  dated  September 

12,  2001;  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 

identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  electrical  wire 
harness,  made  up  of  wiring  and  a  protective 
sleeve,  which  could  result  in  electrical  arcing 
and  an  increased  potential  for  fire  or 
explosion,  accomplish  the  following: 

Inspection 

(a)  Within  400  flight  hours  after  the 
effective  date  of  this  AD,  do  a  one-time 
general  visual  inspection  to  detect  chafing 
damage  to  the  electrical  wire  harness,  made 
up  of  wiring  and  a  protective  sleeve,  next  to 
the  fuel  line  at  the  left  electric  fuel  pump;  per 
Dornier  Service  Bulletin  SB-328-24-391, 
dated  September  11,  2001  (for  Model  328- 
lOO  series  airplanes);  or  Dornier  Service 
Bulletin  SB-328I-24-120,  dated  September 
12.  2001  (for  Model  328-300  series 
airplanes):  as  applicable. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

No  Chafing:  Secure  the  Electrical  Wire 
Harness 

(b)  If  no  chafing  damage  to  the  electrical 
wire  harness,  made  up  of  wiring  and  a 
protective  sleeve,  is  detected  during  the 
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infection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  secure  the  electrical 
wire  harness  to  the  fuel  line  using  ty-rap,  per 
Dornier  Service  Bulletin  SB-328-24-391, 
dated  September  11,  2001  (for  Model  328- 
100  series  airplanes);  or  Dornier  Service 
Bulletin  SB-328J-24-120,  dated  September 
12.  2001  (for  Model  328-300  series 
airplanes);  as  applicable. 

Chafing:  Corrective  Action(s)  and  Secure  the 
Electrical  Wire  Harness 

(c)  If  any  chafing  damage  to  the  electrical 
wire  harness,  made  up  of  wiring  and  a 
protective  sleeve,  is  detected  during  the 
inspection  required  byparagraph  (a)  of  this 
AD.  before  further  flight,  do  the  action(s) 
specified  in  paragraphs  (c)(1)  and  (c)(2)  of 
this  AD,  as  applicable,  and  paragraph  (c)(3) 
of  this  AD,  per  Dornier  Service  Bulletin  SB- 
328-24-391,  dated  September  11,  2001  (for 
Model  328-100  series  airplanes);  or  Dornier 
Service  Bulletin  SB-328J-24-120,  dated 
September  12,  2001  (for  Model  328-300 
series  airplanes);  as  applicable. 

(1)  For  any  damaged  protective  sleeve: 
Repair  or  replace  the  protective  sleeve,  per 
the  applicable  service  bulletin. 

(2)  For  any  damaged  wiring:  Replace  the 
electrical  wire  harness,  made  up  of  wiring 
and  a  protective  sleeve,  with  a  new  electrical 
wire  harness,  per  the  applicable  service 
bulletin. 

(3)  Secure  the  electrical  wire  harness,  made 
up  of  wiring  and  a  protective  sleeve,  to  the 
fuel  line  using  ty-rap,  per  the  applicable 
service  bulletin. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
acccffdance  with  sections  21.197  and  21.199 
of  t|ie  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Dornier  Service  Bulletin  SB-328-24- 
391,  dated  September  11,  2001;  or  Dornier 
Service  Bulletin  SB-328J-24-1 20,- dated 
September  12,  2001;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
FAIRCHILD  DORNIER,  DORNIER  Lufffahrt 
GmbH,  PO  Box  1103,  D-82230  Wessling, 
Germany.  Copies  may  be  inspected  at  the 


FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directives  2002-049 
and  2002-050,  both  dated  March  7,  2002. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
February  12,  2003. 

Issued  in  Renton,  Washington,  on 
December  30,  2002. 
Kevin  Mullin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-151  Filed  1-7-03;  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-25-AD;  Aniendment 
39-13014;  AD  2003-01-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Hartzeli 
Propeller  Inc.  Model  ( )HC-<  )2Y(  H ) 
propellers 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Hartzeli  Propeller  Inc. 
model  ( )HC-C  )2Y(  H  )  propellers,  with 
certain  serial  numbers  (SN's)  of  two- 
bladed  aluminum  propeller  hubs  part 
numbers  ff/N's)  D-6522-1,  D-6522-2, 
D-6529-1,  and  D-6559-3  installed.  This 
action  requires  removal  from  service  of 
those  certain  SN's  of  two-bladed 
aluminiun  propeller  hubs  and 
replacement  with  serviceable  hubs.  This 
amendment  is  prompted  by  a  two- 
bladed  aluminum  propeller  hub 
manufacturing  quality  control  problem. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  in-flight  propeller 
blade  separation  resulting  in  airframe 
and  engine  damage,  and  possible  loss  of 
the  airplane. 

DATES:  Effective  January  23,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  23,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  10,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
25-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Hartzeli 
Propeller  Inc.  Technical  Publications 
Department,  One  Propeller  Place,  Piqua, 
OH  45356;  telephone  (937)  778-4200; 
fax  (937)  778--t391.  This  information 
may  be  examined,  by  appointment,  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue,  Des  Plaines,  IL 
60018;  telephone  (847)  294-7031;  fax 
(847) 294-7834. 

SUPPLEMENTARY  INFORMATION:  On  August 
19,  2002,  the  FAA  was  notified  by 
Hartzeli  Propeller  Inc.  that  certain  two- 
bladed  aluminum  propeller  hub  SN's 
installed  in  2-bladed  propellers  were 
found  to  have  subsurface  discontinuities 
in  the  aluminum.  Some  of  these  hubs 
have  been  installed  in  propellers  and 
some  have  been  shipped  as  spares.  The 
discontinuities  were  not  removed 
during  the  propeller  hub  forging 
process,  and  could  initiate  fatigue 
cracking  in  the  propeller  hub  arms.  This 
final  rule;  request  for  comments, 
replaces  affected  hubs  determined  to  be 
under  higher  stresses  based  on  specific 
airplane  installation,  within  50  horns 
time-since-new  (TSN)  or  12  months 
from  the  effective  date  of  the  AD, 
whichever  occurs  first,  and  affected 
hubs  determined  to  be  under  lower 
stresses  based  on  specific  airplane 
installation,  within  100  hours  TSN  or  12 
months  from  the  effective  date  of  this 
AD,  whichever  occiu-s  first.  This 
condition,  if  not  corrected,  could  result 
in  in-flight  propeller  blade  separation, 
airframe  and  engine  damage,  and 
possible  loss  of  the  airplane. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Hartzeli 
Propeller  Inc.  Alert  Service  Bulletin 
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(ASB)  HC-ASB-61-259,  dated 
September  4,  2002,  that  provides  a  SN 
list  of  123  affected  propeller  hubs  and 
describes  procedures  for  hub 
replacement.  This  AD  action  has 
denoted  the  remaining  52  serial 
numbered  propeller  hubs  that  need  to 
be  replaced. 

FAA's  Determination  of  an  UnsafB 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  propeller  hubs  of  the 
same  type  design,  this  AD  is  being 
issued  to  prevent  in-flight  propeller 
blade  separation  resulting  in  airframe 
and  engine  damage,  and  possible  loss  of 
airplane  control.  This  AD  requires 
removal  from  service  of  certain  two- 
bladed  ailuminum  propeller  hubs 
identified  by  SN  and  replacement  with 
serviceable  two-bladed  aluminiun 
propeller  hubs.  This  action  lists  the 
remaining  52  serial  numbered  propeller 
hubs  that  need  to  be  replaced.  The 
actions  are  required  to  be  done  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  conmients  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 


additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  2002-NE-25-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  xmder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-01-03    Hartzell  Propeller  Inc.: 

Amendment  39-13014.  Docket  No. 
2002-NE-25-AD. 


Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Hartzell  Propeller  Inc.  model 
( )HC-(  )2Y( )-( )  propellers,  with  propeller 
hub  part  numbers  (P/N's)  D-6522-1.  D- 
6522-2,  D-6529-1,  and  D-6559-3,  with  the 
serial  numbers  (SN's)  listed  in  the  following 
Table  1:    . 

Table  1  .—Applicable  Propellers 
AND  Hubs 


Propeller  SN 

HubSN 

HubP/N 

AU11115B  

A61365B 

D-6522-1 

AU11116B  

A61366B 

D-6522-1 

AU11117B  

A61367B 
A61369B 
A61375B 
A61381B 
A61384B 
A61385B 
A61397B 
A61398B 

D-6522-1 

AU11119B           

D-6522-1 

AU11125B  

D-6522-1 

AU11131B  

D-6522-1 

AU11134B  

D-6522-1 

AU11135B  

D-6522-1 

AY515B     

D-6522-2 

AY516B  

D-6522-2 

CH36140B   

A61409B 

0-6529-1 

CH36141B  

A61410B 
A61420B 

D-6529-1 

CH36151B   

D-6529-1 

CH36152B  

A61421B 
A61422B 

D-6529-1 

CH36153B  

D-6529-1 

CH36157B  

A61427B 
A61443B 

D-6529-1 

EU376B  

D-6559-3 

CH36172B  

A61547B 

D-6529-1 

CH36159B  

A61553B 

D-6529-1 

CH36160B 

A61554B 

D-6529-1 

CH36162B  

A61556B 

D-6529-1 

CH36163B   

A61557B 

D-6529-1 

CH36165B  

A61560B 

D-6529-1 

CH36188B   

A61563B 

D-6529-1 

CH36193B   ,... 

A61568B 

D-6529-1 

CH36194B  

A61569B 

D-6529-1 
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rLE  1  .—Applicable  Propellers 
AND  Hubs— Continued 


Propeller  SN 

HubSN 

Hub  P/N 

CH36195B  

A61570B 

0-6529-1 

CH36196B  

A61571B 

D-6529-1 

CH36178B  

A61573B 

D-6529-1 

CH36179B  

A61574B 

D-6529-1 

CH36181B  

A61576B 

D-6529-1 

CH36182B  

A61577B 

D-6529-1 

CH36183B  

A61578B 

D-652^1 

CH36198B  

A61583B 

D-6529-1 

CH36199B  

A61584B 

D-6529-1 

CH36200B  

A61585B 

D-6529-1 

CH36201B  

A61586B 

D-6529-1 

CH36202B  

A61587B 

D-6529-1 

CH36203B  

A61588B 

D-6529-1 

CH36204B  

A61589B 

D-6529-1 

CH36205B  _.... 

A61590B 

D-6529-1 

CH36209B  

A61594B 

D-6529-1 

CH36211B  

A61596B 

D-6529-1 

CH36212B  

A61597B 

D-6529-1 

CH36213B  

A61598B 

D-6529-1 

CH36215B  

A61601B 

D-6529-1 

CH36216B  

A61602B 

D-6529-1 

AU11145B  

A61603B 

D-6522-1 

AU11147B  

A61605B 

D-6522-1 

AU11155B  

A61613B 

D-6522-1 

AY520B  

A61743B 

D-6522-2 

AU11175B  

A61893B 

D-6522-1 

These  propellers  are  installed  on,  but  not 
limited  to  the  following: 

AMERICAN  CHAMPION  8GCBC,  8KCAB 
AERMACCHI  S.p.A.  S.208.  S.208A 
BEECH  95  series 
BELLANCA  14-19-3,  14-19-3A 
CESSNA  170  series,  172  series,  175  series, 

177,  A188A,  A188B,  T188C,  310  series 
DIAMOND  AIRCRAFT  DA-40 
LAKE  (REVO)  LA-4,  LA-4-200 
MAULE  Aerospace  Technology,  Inc.  M{T)-7- 

235(  ),  M-5-235C,  M-6-235,  M(X)-7-235 
MOONEY  M20  series 
PilBlus  BRITTEN-NORMAN  LTD  BN-Z  ' 

series,  MK  III,  MK  111-2,  MK  III-3 
PIPER  PA-23,  PA-23-160,  PA-24,  PA-24- 

260,  PA-25-260, 
PA-28-140,  PA-32-300,  PA-32S-300,  PA- 

34-200,  PA-44-180T 
SOCAT A— Croupe  AEROSPATIALE  MS- 

200,  MS  894A,  MS  894E,  TB-20,  TB-21 
Sky  International  Inc  (Husky)  A-1.  S-IT,  S- 

2A,  S-2S  (previous  owners  were  Christian 

Industries;  Aviat,  Inc.;  White  International, 

LTD.) 
Unjvair  Aircraft  Corporation  108  series 

(previous  owner  was  Stinson) 
Vulcanair  S.p.A.  P68  series  (previous  owner 

was  Partenavia  Construzioni  Aeronautiche 

?.p.A) 

Pilote  1:  The  parentheses  that  appear  in  the 
propeller  models  indicate  the  presence  or 
absence  of  additional  letter(s)  which  vary  the 
basic  propeller  hub  model  designation.  This 
airworthiness  directive  is  applicable 


regardless  of  whether  these  letters  are  present 
or  absent  on  the  propeller  hub  model 
designation. 

Note  2:  This  AD  applies  to  each  propeller 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
propellers  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  in-flight  propeller  blade 
separation  resulting  in  airframe  ^d  engine 
damage,  and  possible  loss  of  the  airplane,  do 
the  following: 

(a)  For  Piper  PA-32( )  series  airplanes  with 
Lycoming  540  series  engines  rated  at  300 
horse  power  or  higher,  Britten  Norman  BN- 
2  series  airplanes  with  Lycoming  540  series 
engines,  acrobatic  airplanes  including 
certificated  acrobatic  airplanes,  military 
trainers,  any  airplanes  routinely  exposed  to 
acrobatics  usage,  and  airplanes  used  for 
agricultural  purposes,  remove  affected  hubs, 
listed  by  SN  in  Table  1  of  this  AD  within  50 
hours  time-since-new  (TSN)  or  12  months 
from  the  effective  date  of  this  AD,  whichever 
occurs  first,  and  replace  with  serviceable 
hubs,  in  accordance  with  paragraphs  3.  A. 
through  3.B.(3)  of  ASB  HC-ASB-61-259, 
dated  September  4,  2002. 

(b)  For  airplanes  other  than  those  listed  in 
paragraph  (a)  of  this  AD,  remove  affected 
hubs  listed  by  SN  in  Table  1  of  this  AD 
within  100  hours  TSN  or  12  months  from  the 
effective  date  of  this  AD,  whichever  occurs 
first,  and  replace  with  serviceable  hubs,  in 
accordance  with  paragraphs  3.  A.  through 
3.B.(3)  of  ASB  HC-ASB-61-259,  dated 
September  4,  2002. 

(c)  After  the  effective  date  of  this  AD,  do 
not  install  any  propeller  assembly  that  has  a 
hub  with  a  P/N  D-6522-1,  I>-6522-2,  E>- 
6529-1,  or  D-6559-3,  with  a  SN  listed  in 
Table  1  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  complianc&or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office  (ACO).  Operators 
must  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Chicago  ACO. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  ft-om  the  Chicago 
ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(0  The  propeller  hub  replacements  must  be 
done  in  accordance  with  Alert  Service 
Bulletin  Hartzell  Propeller  Inc.  HC-ASB-61- 
259.  dated  September  4,  2002.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Hartzell  Propeller  Inc.  Technical  Publications 
Department,  One  Propeller  Place,  Pique,  OH 
45356:  telephone  (937)  778-4200:  fax  (937) 
778-4391.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

Effective  Date 

(g)  This  amendment  becomes  efi'ective  on 
January  23,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
December  31,  2002. 
Robert  J.  Ganley, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  03-226  Filed  l-:;-03;  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  170 

RIN1076-AE34    . 

Partial  Distribution  of  Fiscal  Year  2003 
Indian-Reservation  Roads  Funds 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  We  are  issuing  a  rule 
requiring  that  we  distribute  $25  million 
of  fiscal  year  2003  Indian  Reservation 
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Roads  (IRR)  funds  to  projects  on  or  near 
Indian  reservations  using  the  relative 
need  formula.  This  partial  distribution 
reflects  the  funds  the  Federal  Highway 
Administration  has  allocated  to  the 
Department  of  the  Interior  and  is  based 
on  funding  appropriated  by  a 
continuing  resolution  for  Department  of 
the  Interior  funding  in  effect  until 
September  20,  2003.  We  are  using  the 
Federal  Highway  Administration 
(FHWA)  Price  Trends  report  for  the 
relative  need  formula  distribution 
process,  with  appropriate  modifications 
to  address  non-reporting  States. 
EFFECTIVE  DATE:  January  13,  2003 
through  September  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  Gishi,  Chief,  Division  of 
Transportation,  Office  of  Trust 
Responsibilities,  Bureau  of  Indian 
Affairs,  1849  C  Street,  ^W.,  MS^058- 
MIB,  Washington,  DC  20240.  Mr.  Gishi 
may  also  be  reached  at  (202)  208-4359 
(phone)  or  (202)  208-4696  (fax). 
SUPPLEMENTARY  INFORMATION: 

Background 

Where  Can  I  Find  General  Background 
Information  on  the  Indian  Reservation 
Roads  (IRR)  Program,  the  Relative  Need 
Formula,  the  Federal  Highway 
Administration  (FHWA)  Price  Trends 
Report,  and  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21) 
Negotiated  Rulemaking  Process? 

The  background  information  on  the 
IRR  Program,  the  relative  need  formula, 
the  FHWA  Price  Trends  Report,  and  the 
TEA-21  Negotiated  Rulemaking  process 
is  detailed  in  the  Federal  Register 
notice  dated  February  15,  2000  (65  FR 
7431). 

■-  Why  Are  You  Publishing  This  Rule? 

We  are  publishing  this  rule  for  the 
distribution  of  $25  million  of  fiscal  year 
2003  IRR  funds.  This  rule  sets  not 
precedent  for  the  final  rule  to  be 
published  as  required  by  section  1115  of 
TEA-21. 

Where  Can  I  Find  Information  on  the 
Distribution  of  Fiscal  Year  2002  IRR 
Funds? 

You  can  find  this  information  in  the 
Federal  Register  notice  dated  January 
10,  2002  (67  FR  1290). 

How  Will  the  Secretary  Distribute  $25 
Million  of  Fiscal  Year  2003  IRR  Program 
Funds? 

Upon  publication  of  this  rule,  the 
Secretary  will  distribute  $25  million  of 
fiscal  year  2003  IRR  Program  funds 
based  on  the  cvurent  relative  need 
formula  used  in  fiscal  years  2000,  2001 
and  in  the  first  distribution  in  fiscal  year 


2003.  We  are  using  the  latest  indices 
from  the  FHWA  Price  Trends  Report 
with  appropriate  modifications  for  non- 
reporting  states  in  the  relative  need 
formula  distribution  process. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

Under  the  criteria  in  Executive  Order 
12866,  this  rule  is  not  a  significant 
regulatory  action  because  it  will  not 
have  an  annual  effect  of  more  than  $100 
million  on  the  economy.  The  total 
amoimt  available  for  distribution  of 
fiscal  year  2003  IRR  Program  funds  is 
approximately  $200  million  and  we  are 
distributing  approximately  $25  million 
under  this  rule.  Congress  has  authorized 
these  fimds  and  FHA  has  already 
allocated  them  to  BIA.  The  cost  to  the 
government  of  distributing  the  IRR 
Program  funds,  especially  under  the 
relative  need  formula  with  which  the 
tribal  governments  and  tribal 
organizations  and  the  BIA  are  edready 
familiar,  is  negligible.  The  distribution 
of  fiscal  year  2003  IRR  Program  funds 
does  not  require  tribal  governments  and 
tribal  organizations  to  expend  any  of 
their  own  funds.  This  rule  is  consistent 
with  the  policies  and  practices  that 
currently  guide  our  distribution  of  IRR 
Program  funds.  This  rule  continues  to 
adopt  the  relative  need  formula  that  we 
have  used  since  1993,  adjusting  the 
FHWA  Price  Trends  Report  indices  for 
states  that  do  not  have  current  data 
reports.  This  rule  will  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  Federal  agency.  The 
FHWA  has  transferred  the  IRR  Program 
funds  to  us  and  fully  expects  the  BIA  to 
distribute  the  funds  according  to  a 
funding  formula  approved  by  the 
Secretciry.  This  rule  does  not  alter  the 
budgetary  effects  on  any  tribes  from  any 
previous  or  any  future  distribution  of 
IRR  Program  funds  and  does  not  alter 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
their  recipients.  This  rule  does  not  raise 
novel  legal  or  policy  issues.  It  is  based 
on  the  relative  need  formula  in  use 
since  1993.  We  are  changing 
determination  of  relative  need  only  by 
appropriately  modifying  the  FHWA 
Price  Trend  Report  indices  for  states 
that  did  not  report  data  for  the  FHWA 
Price  Trends  Report,  just  as  we  did  for 
the  partial  distributions  for  fiscal  years 
2000,  2001  and  2002  IRR  Program 
funds. 

Approximately  350  road  and  bridge 
construction  projects  are  at  various 
phases  that  depend  on  this  fiscal  year's 
IRR  Program  funds.  Leaving  these 
ongoing  projects  imfunded  will  create 
undue  hardship  on  tribes  and  tribal 


members.  Lack  of  funding  would  also 
pose  safety  threats  by  leaving  partially 
constructed  road  and  bridge  projects  to 
jeopardize  the  health  and  safety  of  the 
traveling  public.  Thus,  the  benefits  of 
this  rule  far  outweigh  the  costs.  This 
rule  is  consistent  with  the  policies  and 
practices  that  ciurently  guide  our 
distribution  of  IRR  Program  funds. 

Regulatory  Flexibility  Act 

A  Regulatory  Flexibility  analysis 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  is  not  required  for 
this  rule  because  it  applies  only  to  tribal 
governments,  not  state  and  local 
governments. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act, 
because  it  does  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  We  are  distributing 
approximately  $25  million  under  this 
rule.  Congress  has  authorized  these 
funds  and  FHWA  has  already  allocated 
them  to  BIA.  The  cost  to  the  government 
of  distributing  the  IRR  Program  fund^, 
especially  under  the  relative  need 
formula  with  which  tribal  govenunents, 
tribal  organizations,  and  the  BLA  are 
already  familiar,  is  negligible.  The 
distribution  of  the  IRR  Program  funds 
does  not  require  tribal  governments  and 
tribal  organizations  to  expend  any  of 
their  own  funds.  This  rule  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  Actions 
under  this  rule  will  distribute  Federal 
funds  to  Indian  tribal  govenunents  and 
tribal  organizations  for  transportation 
planning,  road  and  bridge  construction, 
and  road  improvements.  This  rule  does 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign  based  enterprises.  In  fact, 
actions  under  this  rule  will  provide  a 
beneficial  effect  on  employment  through 
funding  for  construction  jobs. 

Unfunded  Mandates  Reform  Act 

Under  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.),  this 
rule  will  not  significantly  or  uniquely 
affect  small  governments,  or  the  private 
sector.  A  Small  Government  Agency 
Plan  is  not  required.  This  rule  will  not 
produce  a  federal  mandate  that  may 
result  in  an  expenditure  by  State,  local, 
or  tribal  governments  of  $100  million  or 
greater  in  any  year.  The  effect  of  this 
rule  is  to  immediately  provide  $25 


million  of  fiscal  year  2003  IRR  Program 
funds  to  tribal  governments  for  ongoing 
IRR  activities  and  construction  projects. 

Takings  Implications  (Executive  Order 
12630) 

With  respect  to  Executive  Order 
12630,  the  rule  does  not  have  significant 
taiings  implications  since  it  involves  no 
transfer  of  title  to  any  property.  A 
takings  implication  assessment  is  not 
required. 

Federalism  (Executive  Order  13132) 

With  respect  to  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  rule  does  not  affect  the  relationship 
between  state  governments  and  the 
Federal  Government  because  this  rule 
concerns  administration  of  a  fund 
dedicated  to  IRR  projects  on  or  near 
Indian  reservations  that  has  no  effect  on 
Federal  funding  of  state  roads. 
Therefore,  the  rule  has  no  Federalism 
effects  within  the  meaning  of  Executive 
Order  13132. 

Civil  Justice  Reform  (Executive  Order 
12988) 

This  rule  does  not  unduly  burden  the 
judicial  system  and  meets  the 
requirements  of  sections  3{a)  and  3(b)(2) 
of  Executive  Order  1988.  This  rule 
contains  no  drafting  errors  or  ambiguity 
and  is  clearly  written  to  minimize 
litigation,  provide  clear  standards, 
simplify  procedures,  and  reduce 
burden.  This  rule  does  not  preempt  any 
statute.  Under  the  Transportation  Equity 
Act  for  the  21st  Century  negotiated 
rulemaking,  we  have  published  a 
proposed  rule  and  funding  formula  (67 
FR  51328,  August  7,  2002).  A  final 
funding  formula  for  fiscal  year  2004  will 
be  published  in  2003.  The  rule  is  not 
retroactive  with  respect  to  any  funding 
from  any  previous  fiscal  year  (or 
prospective  to  funding  from  any  future 
fiscal  year),  but  applies  only  to  $25 
million  of  fiscal  year  2003  IRR  Program 
funding. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
impose  record  keeping  or  information 
coUection  requirements  or  the  collection 
of  information  from  offerors, 
contractors,  or  members  of  the  public 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  501  et  seq.  We  already  have  all 
of  the  necessary  information  to 
implement  this  rule. 


National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  preparation  of  an 
environmental  assessment  or  an 
environmentcd  impact  statement  under- 
the  National  Envirorunental  Policy  Act 
of  1969,  42  U.S.C.  4321  et  seq.,  because 
its  environmental  effects  are  too  broad, 
speculative,  or  conjectural  to  lend 
themselves  to  meaningful  analysis  and 
the  road  projects  funded  as  a  result  of 
this  rule  will  te  subject  later  to  the 
National  Environmental  Policy  Act 
process,  either  collectively  or  case-by- 
case.  Further,  no  extraordinary 
circumstances  exist  to  require 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments  (Executive 
Order  13175) 

Piu-suant  to  the  President's  Executive 
Order  13175  of  November  6,  2000, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments,"  we  have 
consulted  with  tribal  representatives 
throughout  the  negotiated  rulemaking 
process  cmd  in  developing  this  rule.  We 
have  evaluated  any  potential  effects  on 
federally  recognized  Indian  tribes  and 
have  determined  that  there  are  no 
potential  adverse  effects  and  have 
determined  that  this  rule  preserves  the 
integrity  and  consistency  of  the  relative 
need  formula  process  we  have  used 
since  1993  to  distribute  IRR  Program 
funds.  We  are  making  a  change  from 
previous  years  (which  we  also  made  for 
fiscal  years  2000,  2001,  and  2002  IRR 
Program  funds  (see  Federal  Register 
notices  at  65  FR  37697,  66  FR  17073, 
and  67  FR  44355)  to  modify  the  FHWA 
Price  Trends  Report  indices  for  non- 
reporting  states  which  do  not  have 
current  price  trends  data  reports.  The 
yearly  FHWA  Report  is  used  as  part  of 
the  process  to  determine  the  cost-to- 
improve  portion  of  the  relative  need 
formula.  Consultation  with  tribal 
governments  and  tribal  organizations  is 
ongoing  as  part  of  the  TEA-21 
negotiated  rulemaking  process 

List  of  Subiects  in  25  CFR  Part  170 

Highways  and  Roads,  Indians-lands. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  Part  170  in 
Chapter  I  of  Title  25  of  the  Code  of 
Federal  Regulations  as  follows. 

PART  170— ROADS  OF  THE  BUREAU 
OF  INDIAN  AFFAIRS 

1.  The  authorit\  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  36  Stat.  861;  78  Stat.  241,  253, 
257;  45  Stat.  750  (25  U.S.C.  47;  42  U.S.C. 


2000e(b).  20OOe-2(i);  23  U.S.C.  101(a).  202, 
204),  unless  otherwise  noted. 

2.  Add  §  170.4b  to  read  as  follows: 

§  1 70.4B    What  formula  will  BIA  use  to 
distribute  $25  million  of  fiscal  year  2003 
Indian  Reservation  Roads  Program  funds? 

On  January  13,  2003  we  will 
distribute  $25  million  of  fiscal  year  2003 
IRR  Program  funds  authorized  under 
Section  1 1 15  of  the  Transportation 
Equity  Act  for  the  21st  Century,  Public 
Law  105-178, 112  Stat.  154.  We  will 
distribute  the  funds  to  Indian 
Reservation  Roads  projects  on  or  near 
Indian  reservations  using  the  relative 
need  formula  established  and  approved 
in  January  1993.  The  formula  has  been 
modified  to  account  for  non-reporting 
States  by  inserting  the  latest  data 
reported  for  those  states  for  use  in  the 
relative  need  formula  process. 

Dated:  December  16,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  03-343  Filed  1-7-03;  8:45  am) 

BILUNG  CODE  431(M.V-4I 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  San  Diego  02-026] 
RIN2115-AA97 

Security  Zones;  Port  of  San  Diego,  CA 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  moving  and  fixed  security 
zones  around  and  under  all  cruise  ships 
that  are  located  in  and  near  the  Port  of 
San  Diego.  These  security  zones  are 
needed  for  national  security  reasons  to 
protect  the  public  and  ports  from 
potential  terrorist  acts.  Entry  into  these 
zones  will  be  prohibited,  unless 
specifically  authorized  by  the  Captain  of 
the  Port  of  San  Diego. 
DATES:  This  rule  is  effective  on 
December  21,  2002  at  11:59  p.m.  (PST). 
ADDRESSES:  Comments  and  material 
received  from  the  public  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [COTP  San  Diego  02-026],  and 
are  available  for  inspection  or  copying 
at  U.S.  Coast  Guard  Marine  Safety  Office 
San  Diego,  2716  N.  Harbor  Dr.,  San 
.Diego,  CA,  92101,  between  8  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Rick  Sorrell, 
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Chief  of  Port  Operations,  U.S.  Coast 
Guard  Marine  Safety  Office  San  Diego, 
at  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Infonnation 

On  November  1.  2002,  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  Security  Zones,  Port  of 
San  Diego,  CA  in  the  Federal  Register 
(67  FR  212).  We  received  1  letter 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

On  November  5,  2001,  we  issued  a 
temporary  rule  under  docket  COTP  San 
Diego  01-020  which  was  published  in 
the  Federal  Register  (67  FR  6648,  Feb. 
13,  2002)  under  temporary  section 
165.T1 1-030  of  Title  33  of  the  Code  of 
Federal  Regulations  (CFR).  In  that 
rulemaking,  the  Coast  Guard  established 
a  rule  creating  100-yard  seciuity  zones 
around  cruise  ships  that  enter,  are 
moored  in,  or  depart  from  the  Port  of 
San  Diego. 

On  June  21, 2002,  a  change  in 
effective  period  for  the  temporary  rule 
was  issued,  under  docket  COTP  SD  02- 
013,  and  was  published  in  the  Federal 
Register  (67  FR  41845,  June  20,  2002) 
under  the  same  previous  temporary 
section  165.T1 1-030,  which  is  set  to 
expire  at  11:59  p.m.  on  December  21, 
2002.  The  Captain  of  the  Port  has 
determined  the  need  for  continued 
security  regulations  exists.  This  final 
rule  differs  slightly  from  temporary 
section  165.T1 1-030  in  one  way. 
Although,  while  implicit  in  the 
temporary  rule,  the  security  zones 
proposed  here  will  be  described  as 
extending  from  the  water's  surface  to 
the  sea  floor.  This  more  specific 
description  is  intended  to  discourage 
unidentified  scuba  divers  and 
swimmers  from  coming  within  close 
proximity  of  a  cruise  ship. 

Accordingly,  this  rulemaking  makes 
permanent  the  temporary  seciuity  zones 
established  on  November  5,  2001,  under 
docket  COTP  San  Diego  01-020,  33  CFR 
165.T1 1-030  published  in  the  Federal 
Register  at  67  FR  6648  (February  13, 
2002).  That  temporary  rule's  effective 
period  was  extended  until  December  21, 
2002  by  a  notice  in  the  Federal  Register 
dated  June  20,  2002  (67  FR  41845). 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register  because  the  threat  of  maritime 
attacks  is  real  as  evidenced  by  the  attack 
of  a  tanker  vessel  off  the  coast  of  Yemen 
and  the  continuing  threat  to  U.S.  assets 
as  described  in  the  President's  finding 
in  Executive  Order  13273  of  August  21, 
2002  (67  FR  56215)  that  the  security  of 


the  U.S.  is  endangered  by  the  9/11/01 
attacks  and  that  such  disturbances 
continue  to  endanger  the  international 
relations  of  the  U.S. 

See  also  Continuation  of  the  National 
Emergency  with  Respect  to  Certain 
Terrorist  Attacks,  67  Fed.  Reg.  58317 
(September  13,  2002);  Continuation  of 
the  National  Emergency  with  Respect  to 
Persons  Who  Commit,  Threaten  To 
Commit,  Or  Support  Terrorism,  67  Fed. 
Reg.  59447  (September  20,  2002). 
Additionally  a  Maritime  Advisory  was 
issued  to:  Operators  of  U.S.  Flag  and 
Effective  U.S.  Controlled  Vessels  and 
other  Maritime  Interests,  detailing  the 
current  threat  of  attack,  MARAD  02-07 
(October  10,  2002).  The  current 
temporary  rule  is  set  to  expire  December 
21,  2002,  and  any  delay  in  the  effective 
date  of  this  final  rule  is  impractical  and 
contrary  to  the  public  interest. 

Background  and  Purpose 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  growing  tensions  in  Iraq  have  made 
it  prudent  for  U.S.  ports  to  be  on  a 
higher  state  of  alert  because  the  Al- 
Qaeda  organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
emd  security  measures  on  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399),  Congress  amended 
section  7  of  the  Ports  and  Waterways 
safety  Act  (PWSA),  33  U.S.C.  1226,  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  The  Coast  Guard  also  has 
authority  to  establish  security  zones 
pursuant  to  the  Act  of  June  15,  1917,  as 
amended  by  the  Magnuson  Act  of 
August  9,  1950  and  section  104  of  the 
Maritime  Transportation  Security  Act  of 
November  25,  2002  (50  U.S.C.  191  et 
seq]  (Magnuson  Act)  and  implementing 
regulations  promulgated  by  the 
President  in  subparts  6.01  and  6.04  of 
part  6  of  title  33  of  the  Code  of  Federal 
Regulations. 

In  this  particular  rulemaking,  to 
address  the  aforementioned  security 
concerns,  and  to  take  steps  to  prevent 
the  catastrophic  impact  that  a  terrorist 


attack  against  a  cruise  ship  would  have 
on  the  public  interest,  the  Coast  Guard 
is  establishing  security  zones  around 
and  under  cruise  ships  entering, 
departing,  or  moored  within  the  port  of 
San  Diego.  These  security  zones  will 
help  the  Coast  Guard  prevent  vessels  or 
persons  from  engaging  in  terrorist 
actions  against  cruise  ships.  The  Coast 
Guard  believes  the  establishment  of 
secm-ity  zones  is  prudent  for  cruise 
ships  because  they  carry  multiple 
passengers. 

Discussion  of  Comments  and  Changes 

We  received  one  letter  from  the  local 
port  authority  commenting  on  the 
definition  of  a  cruise  ship  used  in  the 
notice  of  proposed  rulemaking.  The 
definition  in  the  notice  of  proposed 
rulemeiking  defined  "cruise  ship"  as  a 
"passenger  vessel,  except  for  a  ferry, 
over  100  feet  in  length,  authorized  to 
carry  more  than  12  passengers  for  hire; 
capable  of  making  international  voyages 
lasting  more  than  24  hours,  any  part  of 
which  is  on  the  high  seas;  and  for  which 
passengers  are  embarked,  disembarked, 
or  at  a  port  of  call  in  the  San  Diego 
port". 

The  local  port  authority  noted  that 
this  definition  of  "cruise  ship"  would 
include  various  commercial  sport 
fishing  vessels  that  homeport  in  San 
Diego.  After  consideration  of  the 
comment,  the  Coast  Guard  has  changed 
the  definition  of  a  "cruise  ship"  from 
"over  100  feet  in  length"  to  "100  gross 
tons  or  more".  This  change  will 
eliminate  commercial  sport  fishing 
vessels  from  the  definition  of  "cruise 
ship". 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26, 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

The  effect  of  this  regulation  will  not 
be  significant  due  to  the  minimal  time 
that  vessels  will  be  restricted  from  the 
area.  Also,  the  zones  will  encompass 
only  a  small  portion  of  the  waterway. 
The  Port  of  San  Diego  can  accommodate 
only  a  few  cruise  ships  moored  at  the 
same  time.  Most  cruise  ship  calls  at 
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each  location  occur  on  only  one  day 
each  week,  and  are  generally  less  than 
18  hours  in  diuation.  Furthermore, 
vessels  will  be  able  to  pass  safely 
around  the  zones,  and  vessels  and 
people  may  be  allowed  to  enter  these 
zones  on  a  case-by-case  basis  with 
permission  of  the  Captain  of  the  Port. 

The  sizes  of  the  zones  are  the 
minimum  necessary  to  provide  adequate 
protection  for  the  cruise  ships,  their 
crews  and  passengers,  other  vessels 
operating  in  the  vicinity  of  the  cruise 
ships  and  their  crews,  adjoining  areas, 
and  the  public.  The  entities  most  likely 
to  be  affected  are  commercial  vessels 
transiting  the  main  ship  channel  en 
route  the  Port  of  San  Diego  and  pleasure 
craft  engaged  in  recreational  activities 
and  sightseeing.  The  seciuity  zones  will 
prohibit  any  commercial  vessels  from 
meeting  or  overtaking  a  cruise  ship  in 
the  main  ship  channels,  effectively 
limiting  the  use  of  the  channel. 
However,  the  moving  security  zones 
will  only  be  effective  diu-ing  cruise  ship 
transits,  which  will  last  for 
approximately  60  minutes.  In  addition, 
vessels  are  able  to  safely  transit  around 
the  zones  while  a  vessel  is  moored  or  at 
anchor  in  the  Port  of  San  Diego. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independentiy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  We  expect  this  proposed  rule 
may  affect  the  following  entities,  some 
of  which  may  be  small  entities:  The 
owners  and  operators  of  private  and 
coounercial  vessels  intending  to  transit 
or  anchor  in  these  small  portions  near 
the  cruise  ships  covered  by  these 
security  zones,  of  the  port  of  San  Diego. 
The  impact  to  these  entities  would  not 
be  significant  since  these  zones  are 
proposed  to  encompass  only  small 
portions  of  the  waterway  for  limited 
period  of  times  (while  the  cruise  ships 
are  transiting,  moored).  Delays,  if  any, 
are  expected  to  be  less  than  sixty 
minutes  in  diiration.  Small  vessel  traffic 
can  pass  safely  aroimd  the  area  and 
vessels  engaged  in  recreational 
activities,  sightseeing  and  commercial 
fishing  have  ample  space  outside  of  the 


security  zone  to  engage  in  these 
activities.  When  a  cruise  ship  is  at 
anchor,  vessel  traffic  will  have  ample 
room  to  maneuver  around  the  security 
zone.  The  outbound  or  inbound  transit 
of  a  cruise  ship  will  last  about  60 
minutes.  Although  this  regulation 
prohibits  simultaneous  use  of  portions 
of  the  channel,  this  prohibition  is  of 
short  duration.  While  a  cruise  ship  is 
moored,  conunercial  traffic  and  small 
recreational  traffic  will  have  an 
opportimity  to  coordinate  movement 
through  the  seciuity  zone  with  the 
patrol  commander. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking 
process.  If  the  proposed  rule  would 
affect  your  small  business,  organization, 
or  goverrunental  jurisdiction  and  you 
have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  LT  Joseph  Brown,  Marine 
Safety  Office  San  Diego,  (619)  683-6495. 

Small  businesses  may  send  conunents 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to" 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

We  received  no  letters  commenting  on 
this  section  and  have  therefore  made  no 
changes  to  the  regulatory  text  related  to 
this  subject. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995(2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
■  that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  goveniment,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditiu-e,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

We  received  no  letters  commenting  on 
this  section  and  have  therefore  made  no 
changes  to  the  regulatory  text  related  to 
this  subject. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

We  received  no  letters  commenting  on 
this  section  and  have  therefore  made  no 
changes  to  the  regulatory  text  related  to 
this  subject. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

We  received  no  letters  commenting  on 
this  section  and  have  therefore  made  no 
changes  to  the  regulatory  text  related  to 
this  subject. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

We  received  no  letters  commenting  on 
this  section  and  have  therefore  made  no 
changes  to  the  regulatory  text  related  to 
this  subject. 
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Energy  Efiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211 ,  Actions  ' 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

We  received  no  letters  commenting  on 
this  section  and  have  therefore  made  no 
changes  to  the  regulatory  text  related  to 
this  subject. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  proposing  to  establish  a  security 
zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

We  received  no  letters  commenting  on 
this  section  and  have  therefore  made  no 
changes  to  the  regulatory  text  related  to 
this  subject. 

List  of  Subjects  in  33  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191: 
33  CFR  1.05-1  (g),  6.04-1,  6:04-6  and  160.5: 
49  CFR  1.46. 

2.  Add  §  165.1108  to  read  as  follows: 

§  165.1108    Security  Zones;  Cruise  Ships, 
Port  of  San  Diego,  California. 

(a)  Definition.  "Cruise  ship"  as  used 
in  this  section  means  a  passenger  vessel, 
except  for  a  ferry,  100  gross  tons  or 
more,  authorized  to  carry  more  than  12 
passengers  for  hire;  capable  of  making 
international  voyages  lasting  more  than 
24  hours,  any  part  of  which  is  on  the 
high  seas;  and  for  which  passengers  are 


embarked,  disembarked  or  at  a  port  of 
call  in  the  San  Diego  port. 

(b)  Location.  The  following  areas  are 
security  zones: 

(1)  All  waters,  extending  from  the 
surface  to  the  sea  floor,  within  a  100 
yard  radius  around  any  cruise  ship  that 
is  anchored  at  a  designated  anchorage 
within  the  San  Diego  port  area  inside 
the  sea  buoys  bounding  the  port  of  San 
Diego. 

(2)  The  shore  area  and  all  waters, 
extending  fi-om  the  surface  to  the  sea 
floor,  within  a  100  yard  radius  around 
any  cruise  ship  that  is  moored  at  any 
berth  within  the  San  Diego  port  area 
inside  the  sea  buoys  bounding  the  Port 
of  San  Diego;  and 

(3)  All  waters,  extending  from  the 
surface  to  the  sea  floor,  within  a  100 
yard  radius  around  any  cruise  ship  that 
is  underway  on  the  waters  inside  the  sea 
buoys  bounding  the  Port  of  San  Diego. 

(cj  Regulations.  (1)  In  accordance  with 
the  general  regulation  in  §  165.33  of  the 
part,  entry  into  or  remaining  in  these 
zones  is  prohibited  unless  authorized  by 
the  Coast  Guard  Captain  of  the  Port,  San 
Diego  or  his  designated  representative. 

(2j  Persons  desiring  to  transit  the  area 
of  the  security  zones  may  contact  the 
Captain  of  the  Port  at  telephone  number 
(619)  683-6495  or  on  VHF-FM  chaimel 
16  (156.8  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

(e)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  security  zones  by  the 
San  Diego  Harbor  Police. 

Dated:  December  13,  2002. 

S.  P.  Metruck, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port.  San  Diego,  California. 

|FR  Doc.  03-315  Filed  1-7-03;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  200 
RIN1810-AA91 

Title  I — Improving  ttie  Academic 
Achievement  of  the  Disadvantaged; 
Correction 

AGENCY:  Office  of  Elementary  and 

Secondary  Education,  Department  of 

Education. 

ACTION:  Final  regulations;  correction. 

summary:  The  Department  of  Education 
published  in  the  Federal  Register  of 


December  2,  2002,  regulations  governing 
the  programs  administered  under  Title  1, 
parts  A,  C,  and  D  of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA),  as  amended  (hereinafter 
referred  to  as  the  Titl6  I  programs).  The 
December  2,  2002,  document  contained 
minor  errors.  Additionally,  some 
material  was  inadvertently  left  out  of 
the  Analysis  of  Comments  and  Changes 
appendix  to  the  document.  This 
document  corrects  the  errors  and  adds 
the  omitted  material  to  the  appendix. 

DATES:  These  regulations  are  effective 
January  2,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

subparts  A,  D,  £md  E  of  part  200, 
Jacquelyn  C.  Jackson,  Ed.  D.  Acting 
Director,  Student  Achievement  and 
School  Accountability  Programs,  Office 
of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3W202,  FB-6,  Washington,  DC 
20202-6132.  Telephone:  (202)  260- 
0826. 

For  subparts  B  and  C  of  part  200, 
Francisco  Garcia,  Director,  Migrant 
Education  Program,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3E217, 
FB-6,  Washington,  DC  20202-6135. 
Telephone:  (202)  260-0089. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  In  the 
final  regulations  published  on  December 
2,  2002  (67  FR  71710)  make  the 
following  corrections: 

1.  On  page  71716,  in  the  second 
column,  the  introductory  text  of 

§  200.13(b)  is  corrected  by  adding  the 
acronym  "AYP"  following  the  word 
"define". 

2.  On  page  71720,  in  the  first  column 
§  200.29(a)  is  correctly  designated  as 
paragraph  (a)(1). 

3.  On  page  71741,  in  the  appendix,  in 
the  second  column,  after  the  fourth  line, 
add  the  following  text  to  read: 

*        *        *        *        *      , 

Comment:  Several  commenlers  noted  a 
"catch-22"  in  the  requirement  to  demonstrate 
increasing  proficiency  by  limited  English 
proficient  students,  since  lack  of  English 
proficiency  is  the  defining  characteristic  of 
this  group  and  successful  students 
"graduate"  from,  and  thus  are  no  longer 
counted  in,  the  subgroup.  Two  commenters 
recommended  that  the  final  regulations 
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permit  the  inclusion  of  "formerly"  limited 
English  proficient  students  in  the  limited 
English  proficient  (LEP)  subgroup  for  the 
purpose  of  determining  adequate  yearly 
progress.  The  commenters  feared  that 
counting  only  "current"  limited  English 
proficient  students  would  result  in 
pesrmanent  identification  for  improvement  of 
any  school  serving  sufficient  numbers  of 
such  students. 

Discussion:  The  Secretary  recognizes  the 
concern  raised  by  the  commenter  not  to 
penalize  schools  and  LEAs  that  succeed  in 
daveloping  the  English  proficiency  of  limited 
English  proficient  students.  However,  these 
provisions  are  statutory  and  may  not  be 
changed  by  the  Secretary.  Also,  the  definition 
of  "limited  English  proficient"  in  section 
9101  (25)  of  the  ESEA  includes  three 
alternative  definitions  and  may  give  States 
scwne  flexibility  to  address  this  concern.  The 
Secretary  may  further  address  this  issue  in 
Title  I  guidance. 

Changes:  None. 


Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legisla  tion/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, , 
DC,  area  at  (202)512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Dated:  January  3,  2003. 
Susan  B.  Neuman, 

Assistant  Secretary,  Office  of  Elementary  and 

Secondary  Education. 

[FR  Doc.  03-351  Filed  1-7-03;  8:45  am] 

BILUNG  COOE  4000-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart17 
RIN  2900-AK88 

Health  Care  for  Certain  Children  of 
Vietnam  Veterans — Covered  Birth 
Defects  and  Spina  Bifida 

AGENCY:  Department  of  Veterans  Affairs. 
AtmON:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  regarding  health  care  for 


Vietnam  veterans'  children  suffering 
from  spina  bifida  to  also  encompass 
health  care  for  women  Vietnam 
veterans'  children  with  certain  other 
birth  defects.  This  is  necessary  to 
provide  health  care  for  such  children  in 
accordance  with  recently  enacted 
legislation.  The  amendments  also 
reduce  the  requirements  for 
preauthorization,  reflect  chcmges  in 
organizational  and  personnel  titles, 
revise  contact  information  for  the  VHA 
Health  Administration  Center,  and  make 
nonsubstantive  changes  for  purposes  of 
clarity. 
DATES:  Effective  Date:  January  8,  2003. 

Applicability  Dates:  This  rule  is 
applicable  retroactively  to  December  1 , 
2001,  for  benefits  added  by  Public  Law 
106-419.  For  more  information 
concerning  the  dates  of  applicability', 
see  the  SUPPLEMENTARY  INFORMATION 
section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Schmelzer,  Chief,  Policy  & 
Compliance  Division,  Health 
Administration  Center,  Department  of 
Veterans  Affairs,  PO  Box  65020,  Denver, 
CO  80206.  telephone  (303)  331-7552. 
SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  January  2,  2002  (67  FR  209), 
we  proposed  to  amend  VA  health  care 
regulations  to  provide  benefits  for 
women  Vietnam  veterans'  children  with 
covered  birth  defects,  reduce  the 
requirements  for  preauthorization, 
reflect  changes  in  organizational  and 
personnel  titles,  revise  contact 
information  for  the  VHA  Health 
Administration  Center,  and  make 
nonsubstantive  changes  for  purposes  of 
clarity.  Prior  to  the  enactment  of  Public 
Law  106-419  on  November  1,  2000,  the 
provisions  of  38  U.S.C.  chapter  18  only 
concerned  benefits  for  children  with 
spina  bifida  who  were  bom  to  Vietnam 
veterans.  Effective  December  1,  2001, 
section  401  of  Public  Law  106-419 
amended  38  U.S.C.  chapter  18  to  add 
benefits  for  women  Vietnam  veterans' 
children  with  certain  birth  defects 
(referred  to  as  "covered  birth  defects"). 

Two  companion  proposed  rule 
documents  concerning  the  provision  of 
benefits  under  that  legislation  were  also 
set  forth  in  the  January  2,  2002,  issue  of 
the  Federal  Register.  One  concerned 
monetary  allowances  and  the 
identification  of  covered  birth  defects 
(RIN:  2900-AK67)  (67  FR  200).  The 
other  concerned  the  provision  of 
vocational  training  benefits  (RIN:  2900- 
AK90)  (67  FR  215).  With  respect  to  the 
first  document,  we  published  a  final 
rule  entitled  "Monetary  Allowances  for 
Certain  Children  of  Vietnam  Veterans; 
Identification  of  Covered  Birth  Defects" 


in  the  July  31,  2002,  issue  of  the  Federal 
RegisGer  (67  FR  49585). 

For  the  proposed  rule  on  health  care, 
we  provided,  except  for  the  information 
collection  provisions,  a  thirty-day 
period  for  public  comments,  which 
ended  on  February  1,  2002.  Pursuant  to 
the  Paperwork  Reduction  Act,  we 
provided  for  the  information  collections 
in  the  document  a  60-day  comment 
period,  which  ended  on  March  4,  2002. 
We  received  comments  from  one 
organization  and  two  individuals.  None 
of  the  comments  concerned  the 
information  collections. 

One  commenter,  an  individual,  felt 
that  the  U.S.  government  is  displaying 
a  bias  in  favor  of  women  veterans  in  this 
regulation  and  that  the  hidden  effect  of 
Agent  Orange  may  also  have  remained 
dormant  in  men's  systems  and  produced 
chromosomal  disorders  in  their 
children.  No  changes  are  made  based  on 
this  comment.  Public  Law  106—419, 
which  was  based  on  a  comprehensive 
health  study  conducted  by  VA  of  8,280 
women  Vietnam-era  veterans,  provides 
benefits  specifically  for  women  Vietnam 
veterans'  children  with  certain  birth 
defects.  We  have  no  legal  authority  tq 
award  the  new  health  care  benefits  to 
children  of  male  Vietnam  veterans. 

Another  individual  commented  about 
payment  of  transportation  expenses  for 
medical  care  and  treatment,  and 
suggested  two  changes  to  the 
regulations.  First,  he  suggested  a  change 
that  he  said  would  clarify  §  17.902(a), 
which  in  the  first  sentence  requires 
preauthorization  for  certain  travel  and 
other  benefits.  In  our  view,  his 
suggested  change  would  not  be  merely 
a  clarification  but  rather  would  be  a 
substantive  change  to  the  benefits  paid 
for  travel  of  beneficiaries  and  any 
necessary  attendants.  The  proposed  rule 
contained  the  same  language  concerning 
travel  as  in  the  ciuxent  regulations  in  38 
CFR  part  1 7  for  health  care  for  Vietnam 
veterans'  children  with  spina  bifida.  We 
believe  that  a  substantive  change  to 
travel  benefits  is  beyond  the  scope  of 
this  rulemaking. 

Second,  this  commenter  suggested 
that  §  17.903.  concerning  payment,  be 
amended  to  contain  specific  provisions 
about  travel  benefits.  The  commenter's 
suggested  language  would,  in  part, 
unnecessarily  restate  statutory 
provisions  that  are  already  reflected  in 
the  language  in  proposed  §  17.900, 
which  defines  "health  care"  as 
including  "direct"transportation  costs  to 
and  from  approved  health  care 
providers  (including  any  necessary  costs 
for  meals  and  lodging  en  route,  and 
accompaniment  by  an  attendant  or 
attendants)."  Also,  his  suggested 
language  would  add  substantive 
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provisions  on  travel.  As  discussed 
above,  a  substantive  change  to  travel 
benefits  is  beyond  the  scope  of  this 
rulemaking. 

A  comment  was  received  from  the 
Spina  Bifida  Association  of  America 
requesting  that  the  regulations  be 
changed  to  reflect  VA  as  a  primary 
payer  rather  than  the  exclusive  payer  for 
covered  services.  The  commenter 
asserted  that  as  an  unintended 
consequence  of  the  "exclusive  payer" 
language  (in  the  current  38  CFR  17.900 
and  in  the  proposed  rule  in  §  17.901), 
health  care  providers  are  sometimes 
unwilling  to  provide  care  covered  by  the 
regulations  because  coordination  of 
benefits  with  other  health  insurers  (and 
resulting  additional  payments  to  the 
providers  for  their  services)  is  not 
.allowed.  Because  the  requested  change 
is  significant  and  substantive  in  nature, 
it  is  beyond  the  scope  of  this 
rulemaking.  However,  the  Department  is 
considering  the  need  for  such  a  change. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  provisions  of  the 
proposed  rule  as  a  final  rule  without 
change  except  that  we  are  making 
nonsubstantive  changes  for  purposes  of 
clarity  and  we  are  adding  a  statement 
following  each  of  the  sections  in  the 
rule  with  information  collection 
requirements  to  reflect  the  approval  by 
the  Office  of  Management  and  Budget 
(OMB)  of  the  information  collection 
requirements  contained  in  those 
sections. 

Administrative  Procedure  Act 

This  rule  provides  for  new  benefits 
and  otherwise  merely  removes 
restrictions  on  benefits  and  makes 
nonsubstantive  changes.  To  avoid  delay 
in  furnishing  the  new  benefits,  we  find 
that  there  is  good  cause  to  make  this 
final  rule  effective  without  a  30-day 
delay  of  its  effective  date.  Accordingly, 
under  5  U.S.C.  553,  there  is  no  need  for 
delay  in  this  rule's  effective  date. 

Applicability  Dates 

This  rule  is  applicable  retroactively  to 
the  statutory  effective  date  of  December 
1,  2001,  for  benefits  added  by  section 
401  of  Public  Law  106-419.  This  rule  is 
otherwise  applicable  on  the  rule's 
effective  date,  January  8,  2003,  for  the 
already  existing  program  of  health  care 
furnished  for  Vietnam  veterans' 
children  determined  under  38  CFR 
3.814  to  suffer  from  spina  bifida. 

Paperwork  Reduction  Act 

Information  collection  requirements 
associated  with  this  final  rule  (in  38 
CFR  17.902  through  17.904)  have  been 
approved  by  OMB  under  the  provisions 


of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521)  and  have  been 
assigned  OMB  control  number  2900- 
0578.  The  information  collection 
requirements  of  §  17.902  concern 
requests  for  preauthorization  for  certain 
health  care  services  or  benefits.  The 
information  collection  requirements  of 
§  17.903  concern  the  submission  of 
claims  from  approved  health  care 
providers  for  health  care  provided 
under  §§  17.900  through  17.905.  The 
information  collection  requirements  of 
§  17.904  concern  the  review  and  appeal 
process  regarding  provision  of  health 
care,  or  payment  relating  to  provision  of 
health  care,  under  §§17.900  through 
17.905. 

OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  It  is  estimated 
that  there  are  only  a  total  of  1200 
Vietnam  veterans'  children  who  suffer 
from  spina  bifida  and  women  Vietnam 
veterans'  children  who  suffer  from 
covered  birth  defects.  They  are  widely 
geographically  diverse  and  the  health 
care  provided  to  them  would  not  have 
a  significant  impact  on  any  small 
businesses.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  this  document  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
sections  603  and  604. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  rule  will  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Catalog  of  Federal  Domestic  Assistance 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  program  numbers 


for  the  programs  affected  by  this 
document. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations,  Government 
contracts.  Grant  programs-health.  Grant 
programs-veterans,  Health  care.  Health 
facilities.  Health  professions.  Health 
records.  Homeless,  Medical  and  dental 
schools.  Medical  devices,  Medical 
research.  Mental  health  programs. 
Nursing  homes,  Philippines,  Reporting 
and  record  keeping  requirements. 
Scholarships  and  fellowships,  Travel 
and  tremsportation  expenses.  Veterans. 

Approved:  September  25,  2002. 
Anthony ).  Principi, 
Secretary  of  Vetemns  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  1 7  is  amended  as 
follows: 

PART  17— MEDICAL 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  1721.  unless 
otherwise  noted. 

2.  In  part  17,  the  undesignated  center 
heading  immediately  preceding  §  17.900 
and  §§17.900  through  17.905  are 
revised  to  read  as  follows: 

Health  Care  Benefits  for  Certain 
Children  of  Vietnam  Veterans — Spina 
Bifida  and  Covered  Birth  Defects 

§17.900    Definitions. 

For  purposes  of  §§  17.900  through 
17.905— 

Approved  health  care  provider  means 
a  health  care  provider  currently 
approved  by  the  Center  for  Medicare 
and  Medicaid  Services  (CMS), 
Department  of  Defense  TRICARE 
Program,  Civilian  Health  and  Medical 
Program  of  the  Department  of  Veterans 
Affairs  (CHAMPVA),  Joint  Commission 
on  Accreditation  of  Health  Care 
Organizations  (JCAHO),  or  ciurently 
approved  for  providing  health  care 
imder  a  license  or  certificate  issued  by 
a  governmental  entity  with  jurisdiction. 
An  entity  or  individual  will  be  deemed 
to  be  an  approved  health  care  provider 
only  when  acting  within  the  scope  of 
the  approval,  license,  or  certificate. 

Child  for  purposes  of  spina  bifida 
means  the  same  as  individual  as  defined 
at  §  3.814(c)(2)  or  §  3.815(c)(2)  of  this 
title  and  for  purposes  of  covered  birth 
defects  means  the  same  as  individual  as 
defined  at  §  3.815(c)(2)  of  this  title. 

Covered  birth  defect  means  the  same 
as  defined  at  §  3.815tc)(3)  of  this  title 
and  also  includes  complications  or 
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medical  conditions  that  are  associated 
with  the  covered  birth  defect(s) 
according  to  the  scientific  literature. 

Habilitative  and  rehabilitative  care 
means  such  pnrfessional,  counseling, 
and  guidance  services  and  such 
treiatment  programs  (other  than 
vocational  training  under  38  U.S.C. 
1804  or  1814)  as  are  necessary  to 
develop,  maintain,  or  restore,  to  the 
maximum  extent  practicable,  the 
fiinctioning  of  a  disabled  person. 

Health  care  means  home  care, 
hospital  care,  nursing  home  care, 
outpatient  care,  preventive  care, 
habilitative  and  rehabilitative  care,  case 
management,  and  respite  care;  and 
includes  the  training  of  appropriate 
members  of  a  child's  family  or 
household  in  the  care  of  the  child;  and 
the  provision  of  such  pharmaceuticals, 
supplies  (including  continence-related 
supplies  such  as  catheters,  pads,  and 
diapers),  equipment  (including  durable 
medical  equipment),  devices, 
appliances,  assistive  technology,  direct 
transportation  costs  to  and  from 
approved  health  care  providers 
(including  any  necessary  costs  for  meals 
and  lodging  en  route,  and 
accompaniment  by  an  attendant  or 
attendants),  and  other  materials  as  the 
Secretary  determines  necessary. 

Health  care  provider  means  any  entity 
or  individual  that  furnishes  health  care, 
including  specialized  clinics,  health 
care  plans,  insurers,  organizations,  and 
institutions. 

Home  care  means  medical  care, 
habifitative  and  rehabilitative  care, 
preventive  health  services,  and  health- 
related  services  furnished  to  a  child  in 
the  child's  home  or  other  place  of 
residence. 

Hospital  care  means  care  and 
treatment  furnished  to  a  child  who  has 
been  admitted  to  a  hospital  as  a  patient. 

Nursing  home  care  means  care  and 
treatment  furnished  to  a  child  who  has 
been  admitted  to  a  nursing  home  as  a 
resident. 

Outpatient  care  means  care  and 
treatment,  including  preventive  health 
services,  furnished  to  a  child  other  than 
hospital  care  or  nursing  home  care. 

Preventive  care  means  care  and 
treatment  furnished  to  prevent  disability 
or  illness,  including  periodic 
examinations,  immunizations,  patient 
health  education,  and  such  other 
services  as  the  Secretary  determines 
necessary  to  provide  effective  and 
economical  preventive  health  care. 

Respite  care  means  care  furnished  by 
an  approved  health  care  provider  on  an 
intermittent  basis  for  a  limited  period  to 
an  individual  who  resides  primarily  in 
a  private  residence  when  such  care  will 


help  the  individual  continue  residing  in 
such  private  residence. 

Spina  bifida  means  all  forms  and 
manifestations  of  spina  bifida  except 
spina  bifida  occulta  (this  includes 
complications  or  medical  conditions 
that  are  associated  with  spina  bifida 
according  to  the  scientific  literature). 

Vietnam  veteran  for.  purposes  of  spina 
bifida  means  the  same  as  defined  at 
§  3.814(c)(1)  or  §  3.815(c)(1)  of  this  title  . 
and  for  pmposes  of  covered  birth 
defects  means  the  same  as  defined  at 
§  3.815(c)(1)  of  this  title. 

(Authority:  38  U.S.C.  101(2),  1802-1803. 
1811-1813,  1821) 

§  1 7.901    Provision  of  health  care. 

(a)  Spina  bifida.  VA  will  provide  a 
Vietnam  veteran's  child  who  has  been 
determined  imder  §  3.814  or  §  3.815  of 
this  title  to  suffer  from  spina  bifida  with 
such  health  care  as  the  Secretary 
determines  is  needed  by  the  child  for 
spina  bifida.  VA  may  inform  spina 
bifida  patients,  parents,  or  guardians 
that  health  care  may  be  available  at  not- 
for-profit  charitable  entities. 

(b)  Covered  birth  defects.  VA  will 
provide  a  woman  Vietnam  veteran's 
child  who  has  been  determined  under 
§  3.815  of  this  title  to  suffer  from  spina 
bifida  or  other  covered  birth  defects 
with  such  health  care  as  the  Secretary 
determines  is  needed  by  the  child  for 
the  covered  birth  defects.  However,  if 
VA  has  determined  for  a  particular 
covered  birth  defect  that  §  3.815(a)(2)  of 
this  title  applies  (concerning  affirmative 
evidence  of  cause  other  than  the 
mother's  service  dining  the  Vietnam 
era),  no  benefits  or  assistemce  will  be 
provided  under  this  section  with  respect 
to  that  particular  birth  defect. 

(c)  Providers  of  care.  Health  care 
provided  imder  this  section  will  be 
provided  directly  by  VA,  by  contract 
with  an  approved  health  care  provider, 
or  by  other  arrangement  with  an 
approved  health  care  provider. 

(d)  Submission  of  information.  For 
purposes  of  §§  17.900  through  17.905: 

(1)  The  telephone  number  of  the 
Health  Administration  Center  is  (888) 
820-1756; 

(2)  The  facsimile  number  of  the 
Health  Administration  Center  is  (303) 
331-7807; 

(3)  The  hand-delivery  address  of  the 
Health  Administration  Center  is  300  S. 
Jackson  Street,  Denver,  CO  80209;  and 

(4)  The  mailing  address  of  the  Health 
Administration  Center — 

(i)  For  spina  bifida  is  P.O.  Box  65025, 
Denver,  CO  80206-9025;  and 

(ii)  For  covered  birth  defects  is  P.O. 
Box  469027,  Denver.  CO  80246-0027. 

(Authority:  38  U.S.C.  101(2),  1802-1803. 
1811-1813,  1821) 


Note  to  §  17.901:  This  is  not  intended  to  be 
a  comprehensive  insurance  plan  and  does 
not  cover  health  care  unrelated  to  spina 
bifida  or  unrelated  to  covered  birth  defects. 
VA  is  the  exclusive  payer  for  services  paid 
under  §§  17.900  through  17.905  regardless  of 
any  third  party  insurer,  Medicare,  Medicaid, 
health  plan,  or  any  other  plan  or  program 
providing  health  care  coverage.  Any  third- 
party  insurer,  Medicare,  Medicaid,  health 
plan,  or  any  other  plan  or  program  providing 
health  care  coverage  would  be  responsible 
according  to  its  provisions  for  payment  for 
health  care  not  relating  to  spina  bifida  or 
covered  birth  defects. 

§  1 7.902    Preauthorization. 

(a)  Preauthorization  from  a  benefits 
advisor  of  the  Health  Administration 
Center  is  required  for  the  following 
services  or  benefits  under  §§17.900 
through  17.905:  rental  or  purchase  of 
durable  medical  equipment  with  a  total 
rental  or  purchase  price  in  excess  of 
$300,  respectively;  transplantation 
services;  mental  health  services; 
training;  substance  abuse  treatment; 
dental  services;  and  travel  (other  than 
mileage  at  the  General  Services 
Administration  rate  for  privately  owned 
automobiles).  Authorization  will  only 
be  given  in  those  cases  where  there  is 

a  demonstrated  medical  need  related  to 
the  spina  bifida  or  covered  birth  defects. 
Requests  for  provision  of  health  care 
requiring  preauthorization  shall  be 
made  to  the  Health  Administration 
Center  and  may  be  made  by  telephone, 
facsimile,  mail,  or  hand  delivery.  The 
application  must  contain  the  following: 

(1)  Name  of  child, 

(2)  Child's  Social  Security  number, 

(3)  Name  of  veteran, 

(4)  Veteran's  Social  Security  number, 

(5)  Type  of  service  requested, 

(6)  Medical  justification, 

(7)  Estimated  cost,  and 

(8)  Name,  address,  and  telephone 
number  of  provider. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section, 
preauthorization  is  not  required  for  a 
condition  for  which  failure  to  receive 
immediate  treatment  poses  a  serious 
threat  to  life  or  health.  Such  emergency 
care  should  be  reported  by  telephone  to 
the  Health  Administration  Center 
within  72  hours  of  the  emergency. 

(Authority:  38  U.S.C.  101(2),  1802-1803, 

1811-1813,1821) 

(The  Office  of  Management  and  Budget  has 

approved  the  information  collection 

requirements  in  this  section  under  control 

number  2900-0578.) 

§17.903    Payment. 

(a)(1)  Payment  for  services  or  benefits 
under  §§17.900  through  17.905  will  be 
determined  utilizing  the  same  payment 
methodologies  as  provided  for  under  the 
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Civilian  Health  and  Medical  Program  of 
the  Department  of  Veterans  Affairs 
(CHAMPVA)  (see  §  17.270). 

(2)  As  a  condition  of  payment,  the 
services  must  have  occurred: 

(i)  For  spina  bifida,  on  or  after 
October  1, 1997,  and  must  have 
occurred  on  or  after  the  date  the  child 
was  determined  eligible  for  benefits 
under  §  3.814  of  this  title. 

(ii)  For  covered  birth  defects,  on  or 
after  December  1 ,  2001 ,  and  must  have 
occurred  on  or  after  the  date  the  child 
was  determined  eligible  for  benefits 
under  §  3.815  of  this  title. 

(3)  Claims  fi-om  approved  health  care 
providers  must  be  filed  with  the  Health 
Administration  Center  in  writing 
(facsimile,  mail,  hand  delivery,  or 
electronically)  no  later  than: 

(i)  One  year  after  the  date  of  service; 
or 

(ii)  In  the  case  of  inpatient  care,  one 
year  after  the  date  of  discharge;  or 

(iii)  In  the  case  of  retroactive  approval 
for  health  care,  180  days  following 
beneficiary  notification  of  eligibility. 

(4)  Claims  for  health  care  provided 
under  the  provisions  of  §§17.900 
through  17.905  must  contain,  as 
appropriate,  the  information  set  forth  in 
paragraphs  (a)(4)(i)  through  {a)(4)(v)  of 
this  section. 

(i)  Patient  identification  information: 

(A)  Full  name, 

(B)  Address, 

(C)  Date  of  birth,  and 

(D)  Social  Security  number, 
(ii)  Provider  identification 

information  (inpatient  and  outpatient 
services): 

(A)  Full  name  and  address  (such  as 
hospital  or  physician), 

(B)  Remittance  address, 

(C)  Address  where  services  were 
rendered, 

(D)  Individual  provider's  professional 
status  (M.D.,  Ph.D.,  R.N.,  etc.),  and 

(E)  Provider  tax  identification  number 
(TIN)  or  Social  Security  number. 

(iii)  Patient  treatment  information 
(long-term  care  or  institutional  services): 

(A)  Dates  of  service  (specific  and 
inclusive), 

(B)  Smnmary  level  itemization  (by 
revenue  code), 

(C)  Dates  of  service  for  all  absences 
from  a  hospital  or  other  approved 
institution  during  a  period  for  which 
inpatient  benefits  are  being  claimed, 

(D)  Principal  diagnosis  established, 
after  study,  to  be  chiefly  responsible  for 
causing  the  patient's  hospitalization, 

(E)  All  secondary  diagnoses, 

(F)  All  procedures  performed, 

(G)  Discharge  status  of  the  patient, 
and 

(H)  Institution's  Medicare  provider 
number. 


(iv)  Patient  treatment  information  for 
all  other  health  care  providers  and 
ancillary  outpatient  services  such  as 
durable  medical  equipment,  medical 
requisites,  and  independent 
laboratories: 

(A)  Diagnosis, 

(B)  Procedure  code  for  each 
procediu-e,  service,  or  supply  for  each 
date  of  service,  and 

(C)  Individual  billed  charge  for  each 
procedure,  service,  or  supply  for  each 
date  of  service. 

(v)  Prescription  drugs  and  medicines 
and  pharmacy  supplies: 

(A)  Name  and  address  of  pharmacy 
where  drug  was  dispensed, 

(B)  Name  of  drug, 

(C)  National  Drug  Code  (NDC)  for 
drug  provided, 

(D)  Strength, 

(E)  Quantity, 

(F)  Date  dispensed, 

(G)  Pharmacy  receipt  for  each  drug 
dispensed  (including  billed  charge),  and 

(H)  Diagnosis  for  which  each  c&ug  is 
prescribed. 

(b)  Health  care  payment  will  be 
provided  in  accordance  with  the 
provisions  of  §§  17.900  through  17.905. 
However,  the  following  are  specifically 
excluded  from  payment: 

(1)  Care  as  part  of  a  grant  study  or 
research  program, 

(2)  Care  considered  experimental  or 
investigational, 

(3)  Drugs  not  approved  by  the  U.S. 
Food  and  Drug  Administration  for 
commercial  marketing, 

(4)  Services,  procedures,  or  supplies 
for  which  the  beneficiai-y  has  no  legal 
obligation  to  pay,  such  as  services 
obtained  at  a  health  fair, 

(5)  Services  provided  outside  the 
scope  of  the  provider's  license  or 
certification,  euid 

(6)  Services  rendered  by  providers 
suspended  or  sanctioned  by  a  Federal 
agency. 

(c)  Payments  made  in  accordance 
with  the  provisions  of  §§17.900  through 
17.905  shall  constitute  payment  in  full. 
Accordingly,  the  health  care  provider  or 
agent  for  the  health  care  provider  may 
not  impose  any  additional  charge  for 
any  services  for  which  payment  is  made 
byVA. 

(d)  Explanation  of  benefits  (EOB). — 
(1)  When  a  claim  under  the  provisions 
of  §§  17.900  through  17.905  is 
adjudicated,  an  EOB  will  be  sent  to  the 
beneficiary  or  guardian  and  the    . 
provider.  The  EOB  provides,  at  a 
minimum,  the  following  information: 

(i)  Name  and  address  of  recipient, 
(ii)  Description  of  services  and/or 

supplies  provided, 

(iii)  Dates  of  services  or  supplies 

provided, 


(iv)  Amount  billed, 
(v)  Determined  allowable  amount, 
(vi)  To  whom  payment,  jf  any,  was 
made,  and 

(vii)  Reasons  for  denial  (if  applicable). 
(2)  [Reserved] 

(Authority:  38  U.S.C.  101(2),  1802-1803, 

1811-1813,1821) 

(The  Office  of  Management  and  Budget  has 

approved  the  information  collection 

requirements  in  this  section  under  control 

number  2900-0578.) 

§  17.904    Review  and  appeal  process. 

For  purposes  of  §§  17.900  through 
17.905,  if  a  health  care  provider,  child, 
or  representative  disagrees  with  a 
determination  concerning  provision  of 
health  care  or  with  a  determination 
concerning  payment,  the  person  or 
entity  may  request  reconsideration. 
Such  request  must  be  submitted  in 
writing  (by  facsimile,  mail,  or  hand 
delivery)  within  one  year  of  the  date  of 
the  initial  determination  to  the  Health 
Administration  Center  (Attention:  Chief, 
Benefit  and  Provider  Services).  The 
request  must  state  why  it  is  believed 
that  the  decision  is  in  error  and  must 
include  any  new  and  relevant 
information  not  previously  considered. 
Any  request  for  reconsideration  that 
does  not  identify  the  reason  for  dispute 
will  be  returned  to  the  sender  without 
further  consideration.  After  reviewing 
the  matter,  including  any  relevant 
supporting  documentation,  a  benefits 
advisor  will  issue  a  written 
determination  (with  a  statement  of 
findings  and  reasons)  to  the  person  or 
entity  seeking  reconsideration  that 
affirms,  reverses,  or  modifies  the 
previous  decision.  If  the  person  or  entity 
seeking  reconsideration  is  still 
dissatisfied,  within  90  days  of  the  date 
of  the  decision  he  or  she  may  submit  in 
writing  (by  facsimile,  mail,  or  hand 
delivery)  to  the  Health  Administration 
Center  (Attention:  Director)  a  request  for 
review  by  the  Director,  Health 
Administration  Center.  The  Director 
will  review  the  claim  and  any  relevant 
supporting  documentation  and  issue  a 
decision  in  writing  (with  a  statement  of 
findings  and  reasons)  that  affirms, 
reverses,  or  modifies  the  previous 
decision.  An  appeal  imder  this  section 
would  be  considered  as  filed  at  the  time 
it  was  delivered  to  the  VA  or  at  the  time 
it  was  released  for  submission  to  the  VA 
(for  example,  this  could  be  evidenced  by 
the  postmark,  if  mailed). 

Note  to  §  17.904:  The  final  decision  of  the 
Director  will  inform  the  claimant  of  further 
appellate  rights  for  an  appeal  to  the  Board  of 
Veterans'  Appeals. 

(Authority:  38  U.S.C.  101(2).  1802-1803, 
1811-1813.1821) 
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(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  section  under  control 
number  2900-0578.) 

§  1 7.905    Medical  records. 

Copies  of  medical  records  generated 
outside  VA  that  relate  to  activities  for 
which  VA  is  asked  to  provide  payment 
or  that  VA  determines  are  necessary  to 
adjudicate  claims  under  §§17.900 
through  17.905  must  be  provided  to  VA 
at  no  cost. 

(Authority:  38  U.S.C.  101(2),  1802-1803, 
1811-1813,  1821) 

[FR  Doc.  03-101  Filed  1-7-03;  8:45  am] 
BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171 

[RSPA  Docket  No.  02-13658  (HM-215E)] 

RIN2137-AD41 

Harmonization  with  the  United  Nations 
Recommendations,  International 
Maritime  Dangerous  Goods  Code,  and 
International  Civil  Aviation 
Organization's  Technical  Instructions; 
incorporation  by  Reference 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Hazardous  Materials  Regulations  (HMR) 
by  updating  incorporation  by  reference 
matericds  to  include  the  most  recent 
amendments  to  the  International 
Maritime  Dangerous  Goods  Code  (IMDG 
Code),  the  International  Civil  Aviation 
Organization's  Technical  Instructions 
for  the  Safe  Transport  of  Dangerous 
Goods  by  Air  (ICAO  Technical 
Instructions)  and  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods  (UN 
Recommendations).  This  action  is 
necessary  to  facilitate  the  continued 
transport  of  hazardous  materials  in 
international  commerce  by  aircraft  and 
vessel  after  these  international 
standards  become  effective.  The  other 
changes  proposed  in  the  notice  of 
proposed  rulemaking  (NPRM)  imder 
this  docket  will  be  addressed  in  a 
separate  rule. 

DATES:  Effective  date:  The  effective  date 
of  these  amendments  is  January  8,  2003. 

Voluntary  compliance  date: 
Compliance  with  the  regulations,  as 
amended  herein,  is  authorized  as  of 
January  1,2003. 


Incorporation  by  reference.  The 
incorporation  by  reference  of  certain 
publications  listed  in  these  amendments 
has  been  approved  by  the  Director  of  the 
Federal  Register  as  of  January  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Mclntyre,  Office  of  Hazardous  Materials 
Standards,  telephone  (202)  366-8553,  or 
Shane  Kelley,  International  Standards, 
telephone  (202)  366-0656,  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  3,  2002,  RSPA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  under  Docket 
Number  RSPA-2002-13658  (HM-215E), 
67  FR  72034,  that  proposed  changes  to 
more  fully  align  the  HMR  with 
international  standards.  Proposed 
changes  were  to  update  the 
incorporations  by  reference  of  three 
international  standards  and  to  solicit 
comments  by  January  2,  2003.  The 
standards  are  Amendment  31  to  the 
IMDG  Code,  the  2003-2004  edition  of 
the  ICAO  Technical  Instructions,  and 
the  twelfth  revised  edition  of  the  UN 
Recommendations.  We  received  no 
comments  opposing  the  incorporation  of 
these  updated  standards.  We  are  issuing 
this  final  rule  adopting  only  the 
incorporation  by  reference  materials  to 
allow  their  use  beginning  January  1 , 

2003,  the  effective  date  of  the 
international  standards.  Our  intent  is  to 
prevent  disruption  for  persons 
transporting  hazardous  materials  in 
international  commerce. 

Discussion  of  Standards  and 
Amendments 

Amendment  31  to  the  IMDG  Code, 
which  was  recently  published  by  the 
International  Maritime  Organization 
■  (IMO),  contains  miscellaneous  changes 
to  the  IMDG  Code  concerning 
classification,  labeling,  packaging,  and 
documentation.  The  IMO  has 
established  January  1,  2003,  as  the 
implementation  date  for  these 
amendments  and  is  authorizing  a  one- 
year  transition  period,  until  January  1, 

2004,  for  compliance  with  the  new 
requirement.  Amendments  30  and  31 
are  authorized  for  use  until  January  1 , 
2004,  at  which  time  all  shipments  must 
conform  to  Amendment  31.  With  certain 
exceptions,  we  authorize  in  §  171.12  of 
the  HMR,  shipments  prepared  in 
accordance  with  the  IMDG  Code  if  all  or 
part  of  the  transportation  is  by  vessel.  At 
least  150  countries,  with  combined 
merchant  fleets  accounting  for  more 


than  98%  of  the  world's  gross  tonnage, 
use  the  IMDG  Code  as  a  basis  for 
regulating  vessel  transport  of  hazardous 
materials. 

The  20d3-2004  edition  of  the  ICAO 
Technical  Instructions  is  effective 
January  1,  2003.  The  revised  edition 
incorporates  numerous  miscellaneous 
changes  concerning  classification, 
labeling,  packaging  and  documentadon. 
In  §  171.11  of  the  HMR,  we  authorize 
the  offering,  accepting  and  transporting 
of  hazardous  materials  by  air  when 
prepared  in  conformance  with  the  ICAO 
Technical  Instructions  and  by  motor 
vehicle  both  before  and  after  air 
transportation,  with  certain  exceptions. 
Virtually  all  shipments  of  hazaraous 
materials  transported  internationally  by 
aircraft  are  transported  in  accordance 
with  the  ICAO  Technical  Instructions, 
as  well  as  the  majority  of  the  dome^ic 
shipments.  The  ICAO  Technical 
Instructions  are  updated  every  two 
years. 

"The  twelfth  revised  edition  of  the  UN 
Recommendations  is  also  effective 
January  1 ,  2003.  The  UN 
Recommendations  are  not  regulations 
but  are  recommendations  issued  by  the 
UN  Committee  of  Experts  on  the 
Transport  of  Dangerous  Goods.  These 
recommendations  are  amended  and 
updated  biennially  by  the  UN 
Committee  of  Experts.  They  serve  as  the 
basis  for  the  IMDG  Code  and  the  ICAO 
Technical  Instructions. 

Uniform  national  and  international 
hazardous  materials  transportation 
regulations  enhance  transportation 
safety  and  facilitate  trade  of  hazardous 
materials.  International  carriers  engaged 
in  the  transportation  of  hazardous 
materials  by  air  generally  elect  to 
comply  with  the  ICAO  Technical 
Instructions,  while  vessel  operators 
generally  elect  to  comply  with  the  IMDG 
Code.  In  so  doing,  these  carriers  are  able 
to  train  their  hazmat  employees  in  a 
single  set  of  hazardous  materials 
transportation  requirements,  thereby 
minimizing  the  possibility  of 
improperly  transporting  a  shipment  of 
hazardous  materials  because  of 
differences  in  domestic  regulations. 
Authorizing  the  use  of  the  updated 
editions  of  international  standards  will 
facilitate  the  international 
transportation  of  hazardous  materials  by 
aircraft  and  vessel  by  ensuring  a  basic 
consistency  between  the  HMR  and  the 
international  regulations. 

Based  on  the  above  discussion,  we  are 
revising  §  171.7,  to  incorporate  by 
reference  Amendment  31  to  the  IMDG 
Code,  the  2003-2004  edition  of  the 
ICAO  Technical  Instructions,  and  the 
twelfth  revised  edition  of  the  UN 
Recommendations. 


•-x 
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Sequence  of  Optional  Shipping  Paper 
Description  in  the  NPRM 

The  December  3,  2002  NPRM  contains 
an  error  in  §  172.203(b),  pertaining  to 
the  proposed  optional  sequence  of 
information  for  the  basic  description  on 
shipping  papers.  We  intended  that  the 
proposed  description  be  identical  to  that 
specified  in  the  UN  Recommendations, 
ie.,  identification  (ID)  number,  proper 
shipping  name,  hazard  class,  subsidiary 
hazard,  and  packing  group.  A  correct 
example  would  be  "UN2744,  Cyclobutyl 
chlofoformate,  6.1,  (8.3),  PG  II."  The 
proposed  rule  incorrectly  specified  the 
order  of  sequence  as  ID  number,  hazard 
class,  subsidiary  hazard,  proper 
shipping  name,  and  packing  group. 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  not  considered  a  significant  rule 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  [44  FR  11034).  Benefits 
resulting  from  the  adoption  of  the 
amendments  in  this  final  rule  include 
enhanced  transportation  safety  resulting 
from  the  consistency  of  domestic  and 
international  hazard  communications 
and  continued  access  to  foreign  markets 
by  domestic  shippers  of  hazardous 
materials.  This  final  rule  applies  to 
offerors  and  carriers  of  hazardous 
rnaterials,  such  as  chemical 
manufacturers,  chemical  users  and 
suppliers,  packaging  manufacturers, 
distributors  and  training  companies. 

Adoption  of  the  amendments  in  this 
final  rule  should  result  in  minimal  cost 
savings  by  easing  the  regulatory 
compliance  burden  for  shippers  engaged 
in  domestic  and  international  commerce 
by  aircraft  and  vessel.  Although 
preparation  of  a  regulatory  impact 
analysis  or  regulatory  evaluation  is  not 
warranted  because  these  amendments 
do  not  impose  mandatory  additional 
requirements,  a  preliminary  regulatory 
evaluation  addressing  the  December  3, 
2002  NPRM  is  available  for  review  in 
Docket  Number  RSPA-2002-13658. 

B.  Executive  Order  13132 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  final  rule 
preempts  State,  local  and  Indian  tribe 
requirements  but  does  not  propose  any 
regulation  that  has  substantial  direct 
effects  on  the  States,  the  relationship 


between  the  national  government  and 
the  States,  or  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

The  Federal  hazardous  material 
transportation  law,  49  U.S.C.  5101- 
5127,  contains  an  express  preemption 
provision  (49  U.S.C.  5125(b))  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(3)  The  preparation,  execution,  emd 
use  of  shipping  documents  related  to 
hazardous  materials  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(4)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(5)  The  design,  manufacture, 
fabrication,  marking,  maintenance, 
recondition,  repair,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  final  rule  addresses  covered 
subject  items  (1),  (2),  (3),  and  (5),  above, 
and  would  preempt  State,  local,  and 
Indian  tribe  requirements  not  meeting 
the  "substantively  the  same"  standard. 
This  final  rule  is  necessary  to 
incorporate  changes  adopted  in 
international  standards,  effective 
January  1,  2003.  Without  adoption  of 
the  amendments  in  this  final  rule,  U.S. 
companies,  including  numerous  small 
entities  competing  in  foreign  markets, 
would  be  at  an  economic  disadvantage. 
These  companies  would  be  forced  to 
comply  with  a  dual  system  of 
regulations.  The  changes  in  this 
rulemaking  are  intended  to  avoid  this 
result. 

Federal  hazardous  materials 
transportation  law  provides  at  section 
5125(b)(2)  that,  if  DOT  issues  a 
regulation  concerning  any  of  the 
covered  subjects,  DOT  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
The  effective  date  of  Federal  preemption 
will  be  April  8,  2003. 

C.  Executive  Order  131 75 

This  final  rule  was  analyzed  in 
accordance  with  the  principles  and 


criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  rule  does  not  have  tribal 
implications,  does  not  impose 
substantial  direct  compliance  costs,  and 
is  required  by  statute,  the  funding  and 
consultation  requirements  of  Executive 
Order  13175  do  not  apply. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities,  unless  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  facilitate  the 
trcmsportation  of  hazardous  materials  in 
international  commerce  by  providing 
consistency  with,  and  authorizing  the 
use  of,  international  standards 
contained  in  the  2003-2004  ICAO 
Technical  Instructions  and  Amendment 
31  to  the  IMDG  Code.  This  final  rule 
applies  to  offerors  and  carriers  of 
hazardous  materials,  some  of  whom  are 
small  entities  such  as  chemical  users 
and  suppliers.  The  total  net  increase  in 
costs  to  small  businesses  in 
implementing  this  rulemaking  is 
minimal.  We  believe  that  any  costs 
associated  with  adoption  of  these 
amendments  will  be  outweighed  by  the 
benefits.  This  final  rule  will  facilitate 
the  transportation  of  hazardous 
materials  in  international  commerce  by 
providing  consistency  with 
international  requirements.  By  adopting 
the  amendments  in  this  final  rule,  U.S. 
companies,  including  numerous  small 
entities  competing  in  foreign  markets, 
will  have  continued  access  to  foreign 
markets  and  will  not  be  at  an  economic 
disadvantage  by  being  forced  to  comply 
with  a  dual  system  of  regulations. 
Consistency  with  international 
requirements  also  will  result  in 
enhanced  safety.  Therefore,  I  certify  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

E.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  final  rule. 

F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 
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G.  Unfunded  Mandates  Reform  Act 

This  final  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Refonn  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

H.  Environmental  Assessment 

The  National  Environmental  Policy 
Act  of  1969  (NEPA)  requires  Federal 
agencies  to  consider  the  consequences 
of  major  federal  actions  and  prepare  a 
detailed  statement  on  actions 
significantly  affecting  the  quality  of  the 
human  environment.  We  analyzed  the 
effects  of  these  amendments,  as  well  as 
other  proposals,  on  the  environment 
and  whether  a  more  comprehensive 
environmental  impact  statement  may  be 
required.  Our  findings  conclude  that 
there  are  no  significant  environmental 
impacts  associated  with  the 
amendments  being  adopted  in  this  final 
rule.  For -interested  parties,  an 
environmental  assessment  is  available 
in  the  public  docket. 


/.  Privacy  Act 

Anyone  is  able  to  search  the  -~^^ 
electronic  form  of  any  written  ~~^ 

conununications  and  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
document  (or  signing  the  document,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

List  of  Subjects  in  49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste, 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEHNITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  5101-5127;  49  CFR 

1.53: 

2.  In  §  171.7,  in  the  paragraph  (a)(3) 
table,  the  following  changes  are  made: 

a.  Under  the  entry  "International  Civil 
Aviation  Organization  (ICAO)",  the 
existing  entry  is  revised; 

b.  Under  the  entry  "International 
Maritime  Organization  (IMO)",  the  entry 
"International  Maritime  Dangerous 
Goods  (IMDC)  Code,  1994  Consolidated 
Edition,  as  amended  by  Amendment  29 
(1998)  (English  edition)"  is  removed 
and  one  entry  is  added  in  its  place;  and 

c.  Under  the  entry  "United  Nations", 
the  entry  "UN  Recommendations  on  the 
Transport  of  Dangerous  Goods,  Eleventh 
Revised  Edition  (1999)"  is  revised. 

The  revisions  and  addition  read  as 
follows:  . 

§  1 71 .7    Reference  material. 

(a)*  *  * 

(3)  TaWe  of  material  incorporated  by 
reference.  *  *  * 


Source  and  name  of  material 


49  CFR  reference 


International  Civil  Aviation  Organization  (ICAO): 


Technical  Instructions  for  the  Sale  Transport  of  Dangerous  Goods  by  Air    171.11;  172.202;  172.401;  172.512;  172.602 
(ICAO  Technical  Instmctions),  DOC  9284-AN/905,  2003-2004  Edition,  in- 
cluding Erratum. 

*  •  •  •  ►•-••  • 

Intemational  Maritime  Organization  (IMO): 

I 

I  •  .  •     .  ,  •  •  *  •  * 

Intemational  Maritime  Dangerous  Goods  (IMDG  Code),  2002  Edition,  includ-    171.12;  172.202;  172.401;  172.502;  172.602;  173.21;  176.2; 
,     ing  Amendment  31-02  (English  Edition).  176.5;  176.11;  17^.27;  176.30 


United  Nations: 


'« 


UN  Recommendations  on  the  Transport  of  Dangerous  Goods,  Twelfth  Re-    172.202;  172.401;  172.502;  173.24 
vised  Edition  (2001). 


Issued  in  Washington,  DC  on  January  3, 
2003  under  authority  delegated  in  49  CFR 
part  1. 

Ellen  G.  Engleman, 
Administrator,  Researcli  and  Special 
Programs  Administration. 
{FR  Doc.  03-325  Filed  1-  7-03;  8:45  am) 
BILUNG  COOE  4910-6(M> 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-24-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  CF6-6  Series 
Turbofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  General  Electric  (GE) 
CF6-6  series  turbofan  engines.  This 
proposal  would  require  a  reduction  of 
the  cyclic  life  limit  for  certain  high 
pressure  turbine  rotor  (HPTR)  rear 
shafts,  and  would  require  removing 
certain  HPTR  rear  shafts  from  service 
before  exceeding  the  new,  lower  cyclic 
life  limit.  In  addition,  the  proposal 
would  require  removing  from  service 
certain  HPTR  rear  shafts  that  currently 
exceed,  or  will  exceed,  the  new,  lower 
cyclic  life  limit  according  to  the 
compliance  schedule  described  in  this 
proposal.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
cracks  in  HPTR  rear  shafts  that  could 
result  in  uncontained  engine  failure  and 
damage  to  the  airplane. 
DATES:  Comments  must  be  received  by 
March  10.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
24- AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 


adcomment@faa.gov" ,  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Curtis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  1 2  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone:  781-238-7192, 
fax:  781-238-7199,  e-mail: 
karen .  curtis@faa  .gov. 

SUPPLEMENTARY  INFORMATION:  ^ 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments,  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-24-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2002-NE-24-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 


Discussion 

An  updated  low-cycle  fatigue  (LCF) 
analysis  of  certain  HPTR  rear  shaft  part 
numbers  installed  in  CF6-6  engines, 
including  an  improved  3D  finite 
element  analysis  of  certain  features,  was 
performed  by  the  manufacturer.  That 
analysis  indicated  the  need  to  lower  the 
cyclic  life  limit  for  these  part  numbers. 
The  updated  analysis  was  prompted  by 
a  recently  completed  analysis  on  the 
same  rotor  assembly,  but  with  different 
blades. 

This  proposal  will  require  a  new  life 
limit  for  these  HPTR  rear  shaft  P/N's  of 
8,950  cycles-since-new.  On  August  8, 
2002,  the  manufacturer  issued 
Temporary  Revision  TR  05-0022, 
revising  the  life  limits  section  of  the 
engine  manual  to  reflect  the  new  life 
limit  for  these  shcifts.  Because  the  fleet 
contains  rear  shafts  that  exceed  this  new 
lower  limit,  a  draw  down  plan  is 
required.  This  condition,  if  not 
corrected  could  result  in  LCF  cracking 
and  failure  of  the  shafts,  which  could 
result  in  uncontained  engine  failure  and 
damage  to  the  airplane. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  GE  CF6-6  series 
turbofan  engines  of  the  same  type 
design,  the  proposed  AD  would 
establish  a  new,  lower  cyclic  life  limit 
of  8,950  CSN  for  HPTR  rear  shafts  P/N's 
9137M13G01/G02/G03,  9138M22G01/ 
G02/G09/G10,  9138M25G02,  and 
9687M22G04/G07/G10  and  would 
require  removing  certain  HPTR  rear 
shafts  from  service  before  exceeding  the 
new,  lower  cyclic  life  limit.  In  addition, 
the  proposal  would  require  removing 
from  service  certain  HPTR  rear  shafts 
that  currently  exceed,  or  will  exceed, 
the  new,  lower  cycle  life  limit  according 
to  a  compliance  schedule  based  on 
accumulated  cycles  on  the  rear  shaft  on 
the  effective  date  of  this  AD. 

Economic  Analysis 

There  are  approximately  55  GE  CF6- 
6  series  turbofan  engines  of  the  affected 
design  in  the  domestic  fleet  that  would 
be  affected  by  this  proposed  AD.  There 
are  no  foreign  registered  engines.  There 
are  no  labor  or  parts  costs  associated 
with  the  implementation  of  this 
proposed  action.  The  total  cost  of  the 
proposed  AD  to  U.S.  operators  is 
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estimated  to  be  $41,690  per  engine, 
which  is  the  cost  of  new  rear  shafts. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following -new  airworthiness 
directive: 

General  Electric  Company:  Docket  No.  2002- 
NE-24-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  General  Electric  Company.  CF6- 


6  series  turbofan  engines.  These  engines  are 
installed  on.  but  not  limited  to  McDonnell 
Douglas  DC-10  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modifled,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessmen^of 
the  effect  of  the  modiflcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  cracks  in  high  pressure  turbine 
rotor  (HPTR)  rear  shafts,  which  could  result 
in  uncontained  engine  failure  and  damage  to 
the  airplane,  do  the  following: 

(a)  Remove  from  service  HJTR  rear  shafts, 
part  numbers  (P/N's)  9137M13G01/G02/G03, 
9138M22G01/G02/G09/G10,  9138M25G02. 
and  9687M22G04/G07/G10  in  accordance 
with  Table  1  as  follows: 


Table  1.— HPTR  Rear  Shaft  Removal  Schedule 


If  the  rear  shaft  cycles-since-new  (CSN)  on  the  effective  date  of  this 

AD  are: 

Then  remove  the  rear  shaft 

(1)  Fewer  than  5  000  CSN  

Before  exceeding  8,950  CSN 

Within  3,950  additional  cycles-in-service  (CIS)  from  the  effective  date 

(2)  5,000  CSN  or  more,  but  fewer  than  8,950  CSN  

(3)  8  950  CSN  or  more      

of  this  AD  or  before  1 1 ,550  CSN,  whichever  occurs  earlier. 
At  next  HPTR  rear  shaft  piece  part  exposure,  or  within  2,600  additional 

cycles-in-service  (CIS),  whichever  occurs  earlier. 

k, 


))  After  the  effective  date  of  this  AD,  do 
not  install  any  HPTR  rear  shaft,  P/N 
9137M13G01/G02/G03,  9138M22G01/G02/ 
GOg/GlO,  9138M25G02,  or  9687M22G04/ 
GG7/G10,  that  has  8,950  or  more  CSN  into  an 
engine. 

(c)  Except  as  provided  in  paragraph  (a)  of 
this  AD,  this  action  establishes  a  new,  cyclic 
life  limit  of  8,950  CSN  for  HPTR  rear  shaft 
P/N's  9137M13G01/G02/G03,  9138M22G01/ 
G02/GO9/G10,  9138M25G02,  and 
9687M22GO4/G07/G10  which  is  published  in 
Chapter  05-11-03  of  CF6-6  Engine  Shop 
Manual,  GEK  9266. 

Definition 

(d)  For  the  purpose  of  this  AD,  HPTR  rear 
shaft  piece-part  exposure  is  defined  as 
complete  disassembly  of  the  rear  shaft  from 
the  HPTR  structure  in  accordance  with  the 
manufacturer's  engine  manual. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Cealification  Office  (ECO).  Operators  must 


submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
January  3,  2003. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-330  Filed  1-7-03;  8:45  am] 

BILLING  CODE  4910-13-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-231-AD] 

RIN212a-AA64 

Airworthiness  Directives;  Boeing 
Model  747-400  and  -400F  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-400  and 
-400F  series  airplanes.  This  proposal 
would  require  initial  and,  for  certain 
airplanes,  repetitive  inspections  of  the 
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rivets  in  the  forward,  top,  and  side 
panels  of  the  nose  wheel  well  (NWW) 
for  discrepancies;  and  follow-on 
inspections  and  corrective  action,  if 
necessary.  This  proposal  also  provides 
eventual  terminating  action  for  the 
repetitive  inspections.  This  action  is 
necessary  to  find  and  fix  discrepancies 
of  the  rivets  in  the  NWW  panels,  which 
could  result  in  failure  of  the  rivets  and 
consequent  reduced  structural  integrity 
of  the  panels  and  rapid  depressurization 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Comments  must  be  received  by 
February  24.  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
231-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncoinment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-231-AD"  in  the 
subject  line  and  need  not  be  submitted 
'  in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S.  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1153;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this  _ 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postqard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-231-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-231-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  missing  rivet  heads  were 
found  in  the  side  panels  of  the  nose 
wheel  well  (NWW)  between  body 
stations  260  and  340  of  the  canted 
pressure  bulkhead  on  certain  Boeing 
Model  747-400  and  ^OOF  series 
airplanes.  Investigation  revealed  that  the 
rivets  were  incorrectly  heat-treated  emd 
were  made  of  7050  aluminum,  which  is 
susceptible  to  stress  corrosion  cracking. 
Rivets  in  the  subject  area  should  be 
made  of  2017  aluminum,  which  is  a 
more  durable  material.  One  airplane  had 
44  discrepant  rivets  (missing  heads, 
incorrectly  heat-treated)  at  random 
locations  on  both  side  panels,  28  of  the 
rivets  were  found  using  a  detailed 
inspection,  and  16  were  found  using  an 
indirect  conductivity  eddy  current 
inspection  method.  Such  discrepancies, 
if  not  found  and  fixed,  could  result  in 
failure  of  the  rivets  and  consequent 


reduced  structural  integrity  of  the  NWW 
panels  and  rapid  depressurization  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2472,  including  Appendix  A,  dated 
June  7,  2001,  which  describes 
procedures  for  initial  and  repetitive 
detailed  inspections  and  a  follow-on 
indirect  conductivity  eddy  current 
inspection  for  discrepancies  (missing 
rivet  heads  or  incorrectly  heat-treated 
rivets)  in  the  forward,  top,  and  side 
panels  of  the  NWW  between  fuselage 
stations  260  and  340  of  the  canted 
pressure  bulkhead;  and  corrective 
action,  if  necessary.  The  corrective 
action  includes  the  following: 

•  If  up  to  three  adjacent  rivets  with 
missing  heads  are  found,  remove  the 
discrepant  rivets  and  install  permanent 
or  time  limited  repair  fasteners. 

•  If  four  or  more  adjacent  rivets  with 
missing  heads  are  found,  remove 
discrepant  rivets  and  do  a  high 
frequency  eddy  current  inspection  of 
the  web  for  cracking  around  the  intact 
fasteners  at  each  end  of  the  line  of 
missing  rivets. 

•  If  web  cracking  is  found,  the  service 
bulletin  specifies  contacting  the 
manufacturer  for  repair  instructions. 

•  If  no  web  cracking  is  found,  install 
permanent  or  time  limited  repair 
fasteners. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  acconrplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  Service  Information 
and  Proposed  Rule 

Although  the  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditions,  this  proposal  would 
require  the  repair  of  those  conditions  to 
be  done  per  a  method  approved  by  the 
FAA,  or  per  data  meeting  the  type 
certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the  FAA  to 
make  such  findings. 
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Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cast  Impact 

There  are  approximately  43  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  6 
airplanes  of  U.S.  registry  woidd  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  4  work 
hours  per  airplane  to  do  the  proposed 
detailed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
detailed  inspection  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$1,440,  or  $240  per  airplane,  per 
inspection  cycle. 

It  would  take  approximately  10  work 
hours  per  airplane  to  do  the  proposed 
indirect  conductivity  eddy  ciuxent 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  indirect 
conductivity  eddy  ciurent  inspection 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $3,600,  or  $600  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  done  any  of  the 
proposed  requirements  of  this  AD    ■ 
action,  and  that  no -operator  would  do 
those  actions  in  the  futiu-e  if  this 
proposed  AD  were  not  adopted.  The 
cost  impact  figiu^s  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
R^ulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 


on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:  " 

Boeing:  Docket  2001-NM-231-AD. 

Applicability:  Model  747-400  and  -400F 
series  airplanes,  line  numbers  1141  through 
1183  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has,  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

(Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  discrepancies  of  the  rivets 
in  the  nose  wheel  well  (NWW)  panels,  which 
could  result  in  failure  of  the  rivets  and 
consequent  reduced  structural  integrity  of  the 
panels  and  rapid  depressurization  of  the 
airplane,  do  the  following: 

Repetitive/FoUow-on  Inspections/Corrective 
Action 

(a)  Within  6  months  after  the  effective  date 
of  this  AD:  Do  a  detailed  inspection  of  the 
forward,  top,  and  side  panels  of  the  NWW  for 
missing  rivet  heads,  between  fuselage 
stations  260  and  340  of  the  canted  pressure 
bulkhead,  per  Figure  2  of  the  Work 


Instructions  of  Boeing  Alert  Service  Bulletin' 
747-53A2472.  including  Appendix  A,  dated 
)une  7,  2001. 

(1)  If  any  missing  rivet  head  is  found, 
before  further  fiight,  replace  with  a 
permanent  or  time  limited  repair  fastener  and 
do  the  actions  specified  in  paragraph  (b)  of 
this  AD. 

(2)  If  no  missing  rivet  head  is  found,  before 
further  flight,  do  the  actions  required  by 
paragraph  (c)  of  this  AD,  or  repeat  the 
detailed  inspection  at  least  every  6  months' 
until  paragraph  (c)  of  this  AD  is  done. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
.structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by  " 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  If  any  missing  rivet  head  is  found 
during  any  inspection  required  by  paragraph 
(a)-of  this  AD:  Within  30  days  after  doing  the 
detailed  inspection,  do  art  indirect 
conductivity  eddy  current  inspection  for 
discrepant  rivets  (incorrectly  heat-treated) 
per  Figure  2  of  the  Work  Instructions  of  the 
service  bulletin.  If  any  discrepant  rivet  is 
found,  before  further  flight,  replace  with  a 
permanent  or  time  limited  repair  fastener  as 
required  by  paragraph  (b)(1)  or  (b)(2)  of  this 
AD,  as  applicable.  If  no  discrepant  rivet  is 
found,  no  further  action  is  required  by  this 
AD.  Replace  any  time  limited  repair  fasteners 
with  permanent  fasteners  within  24  months 
after  installation. 

(1)  If  up  to  three  adjacent  discrepant  rivets 
are  found:  Before  further  flight,  remove  the 
affected  rivets  and  replace  with  permanent  or 
time  limited  repair  fasteners  per  the  Work 
Instructions  of  the  service  bulletin. 

(2)  If  four  or  more  adjacent  discrepant 
rivets  are  found:  Before  further  flight,  remove 
the  affected  rivets  and  do  a  high  frequency 
eddy  current  inspection  of  the  web  for 
cracking  around  the  intact  fasteners  at  each 
end  of  the  line  of  missing  rivets  per  the  Work 
Instructions  of  the  service  bulletin. 

(i)  If  no  web  cracking  is  found,  before 
further  flight,  install  permanent  or  time 
limited  repair  fasteners  per  the  Work 
Instructions  of  the  service  bulletin. 

(ii)  If  any  web  cracking  is  found,  before 
further  flight,  repair  per  a  method  approved 
by  the  Manager,  Seattle  Aircraft  Certification 
Office  jACO),  FAA;  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO.  to 
make  such  findings.  For  a  repair  method  to 
be  approved,  the  approval  mQst  specifically 
reference  this  AD. 

Terminating  Action 

(c)  For  airplanes  on  which  no  missing  rivet 
head  is  found  during  the  inspection  required 
by  paragraph  (a)  of  this  AD:  Within  2  years 
after  the  effective  date  of  this  AD,  do  an 
indirect  conductivity  eddy  current  inspection 
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for  discrepant  rivets  (incorrecHy  heat-treated) 
of  the  NWW  panels  between  fuselage  stations 
260  and  340  of  the  canted  pressure  bulkhead 
per  the  Work  Instructions  of  Boeing  Alert 
Service  Bulletin  :>47-53A2472,  including 
Appendix  A,  dated  June  7,  2001. 

(1)  If  any  discrepant  rivet  is  found,  before 
further  flight,  replace  with  a  permanent  or 
time  limited  repair  fastener.  Replace  any  time 
limited  repair  fasteners  with  permanent 
fasteners  within  24  months  after  installation. 

(2)  If  no  discrepant  rivet  is  found,  no 
further  action  is  required  by  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
.  compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permit 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  done. 

•  Issued  in  Renton,  Washington,  on 
December  31,  2002. 
Kevin  Mullin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-333  Filed  1-7-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


certain  dispositions  and 
deconsolidations  of  such  stock. 
DATES:  The  public  hearing  originally 
scheduled  for  January  15,  2003,  at  10 
a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  M.  Cruse  of  the  Regulations  Unit, 
Associate  Chief  Counsel  (Income  Tax 
and  Accounting),  (202)  622-7180  (not  a 
toU-firee  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Wednesday, 
October  23,  2002  (67  FR  65060). 
announced  that  a  public  hearing  was 
scheduled  for  January  15,  2003,  at  10 
a.m.,  in  room  6718,  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  1^502  of  the 
Internal  Revenue  Code.  The  public 
comment  period  for  these  regulations 
expires  on  January  21,  2003.  Outlines  of 
oral  testimony  were  due  on  December 
27,  2002.  The  notice  of  proposed 
rulemaking  and  notice  of  public 
hearing,  instructed  those  interested  in 
testifying  at  the  public  hearing  to  submit 
outlines  of  topics  to  be  addressed.  As  of 
Friday,  January  3,  2003,  no  one  has 
requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for  January  15, 
2003,  is  cancelled. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Associate  Chief 
Counsel  (Income  Tax  and  Accounting). 
|FR  Doc.  03-353  Filed  1-7-03;  8:45  am] 
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FOR  FURTHER  INFORMATION  CONTACT:  Guy 

R.'Traynor  in  the  Regulations  Unit, 
Associate  Chief  Counsel  (Income  Tax  & 
Accounting),  at  (202)  622-7180  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Monday,  October  7, 
2002  (67  FR  62417).  annotinced  that  a 
public  hearing  was  scheduled  for 
January  14.  2003,  at  10  a.m.,  in  room 
4718  of  the  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20044.  The  subject  of 
the  public  hearing  is  proposed 
regulations  under  section  417  of  the 
Interned  Revenue  Code.  The  deadline  for 
submitting  outlines  and  requests  to 
speak  at  the  hearing  for  these  proposed 
regulations  expired  on  January  2.  2003. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  January  3,  2003,  no  one 
has  requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for  January  14, 
2003,  is  cancelled. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Associate  Chief 
Counsel.  (Income  Tax  &■  Accounting). 
[FR  Doc.  03-352  Filed  1-7-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 31 478-02] 

RIN  1545-BB25 

Guidance  Under  Section  1502; 
Suspension  of  Losses  on  Certain 
Stock  Dispositions;  Hearing 
Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  cancels  a 
public  hearing  on  proposed  regulations 
under  section  1502  of  the  Internal 
Revenue  Code  regarding  proposed 
regulations  that  redetermine  the  basis  of 
stock  of  a  subsidiary  member  of  a 
consolidated  group  immediately  prior  to 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 24667-02] 
RIN  154&-BA78 

Disclosure  of  Relative  Values  of 
Optional  Forms  of  Benefit;  Hearing 
Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  cancels  the 
public  hearing  on  proposed  regulations 
relating  to  the  disclosure  of  relative 
values  of  optional  forms  of  benefit 
under  section  417  of  the  Internal 
Revenue  Code. 

DATES:  The  public  hearing  originally 
scheduled  for  Tuesday,  January  14, 
2003,  at  10  a.m..  is  cancelled. 


27  CFR  Part  9 

[Notice  No.  965;  2002R-421 P] 

RIN  1512-AD05 

Proposed  Expansion  of  the  Russian 
River  Valley  Viticultural  Area 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Treasury'. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  ATF  has  received  a  petition 
proposing  the  expansion  of  the  Russian 
River  Valley  viticultural  area  in  Sonoma 
County,  California.  The  petitioned  767- 
acre  expansion  lies  on  the  eastern 
boundary  of  the  Russian  River  Valley 
viticultural  area,  which  is  entirely 
within  the  Sonoma  Coast  and  North 
Coast  viticultural  areas  of  northern 
California.  We  propose  this  action  under 
the  authority  of  the  Federal  Alcohol 
Administration  Act.  We  invite 
comments  on  this  proposal. 
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DATES:  We  must  receive  written 
comments  by  March  10,  2003. 

ADDRESSES:  You  may  send  comments  to 
any  of  the  following  addresses: 

•  Chief,.  Regulations  Division,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091-0221 
(Attn:  Notice  No.  965); 

•  202-927-8525  (Facsimile); 

•  nprin@atfhq.atf.treas.gov  [E-mail); 

•  http://www.atf.treas.gov  (An  online 
comment  form  is  available  with  this 
notice). 

See  the  "Public  Participation"  section 
of  this  notice  for  specific  requirements, 
as  well  as  for  information  on  how  to 
request  a  public  hearing. 

FOR  FURTHER  INFORMATION  CONTACT:  N. 
A.  Sutton,  Specialist,  Regulations 
Division  (San  Francisco,  CA),  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  221 
Main  Street,  11th  Floor,  San  Francisco, 
CA  94105-1906;  telephone  (415)  2^1- 
12^4. 

SUPPLEMENTARY  INFORMATION: 
Background  on  Viticultural  Areas 
Authority 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
requires  that  alcohol  beverage  labels 
provide  the  consumer  with  adequate 
information  regarding  a  product's 
identity,  while  prohibiting  the  use  of 
deceptive  information  on  such  labels. 
The  FAA  Act  also  authorizes  ATF  to 
issue  regulations  to  carry  out  the  Act's 
provisions. 

Regulations  in  27  CFR  part  4,  Labeling 
and  Advertising  of  Wine,  allow  the 
establishment  of  definitive  viticultural 
areas  and  the  use  of  their  names  as 
appellations  of  origin  on  wine  labels 
and  in  wine  advertisements.  Title  27 
CFR  part  9,  American  Viticultural . 
Areas,  contains  the  list  of  approved 
viticultural  areas. 

Definition 

Title  27  CFR  4.25a(e)(l)  defines  an 
American  viticultural  area  as  a 
delimited  grape-growing  region 
distinguishable  by  geographic  featiures 
whose  boundaries  have  been  delineated 
in  subpart  C  of  part  9. 

Requirements 

Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Anyone  ijiterested  may 
petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

•  Evidence  of  local  and/or  national 
name  recognition  of  the  proposed 
viticultural  area  as  the  area  specified  in 
the  petition; 


•  Historical  or  current  evidence  that 
the  boundaries  of  the  proposed 
viticultural  area  are  as  specified  in  the 
petition; 

•  Evidence  of  geographical 
characteristics,  such  as  climate,  soil, 
elevation,  physical  features,  etc.,  that 
distinguish  the  proposed  area  from 
surroiuiding  areas; 

•  A  description  of  the  specific 
boundaries  of  the  viticultiu'al  area, 
based  on  features  found  on  maps  of  the 
largest  applicable  scale  that  are 
approved  by  the  United  States 
Geological  Survey  (USGS);  and 

•  A  copy  or  copies  of  the  appropriate 
USGS-approved  map(s)  with  the 
boundaries  prominently  marked. 

Additionally,  for  a  wine  to  use  the 
name  of  a  viticultural  area  as  an 
appellation  of  origin,  85  percent  of  the 
grapes  in  the  wine  must  be  grown 
within  the  viticultural  area. 

Expansion  Petition 

The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  has  received  a  petition 
from  Donald  L.  Carano  of  the  Ferrari- 
Carano  Vineyards  and  Winery  in 
Healdsburg,  California,  proposing  a  767- 
acre  expansion  of  the  established 
96,000-acre  Russian  River  Valley 
viticultural  area  (See  27  CFR  9.66).  This 
proposed  expansion  would  result  in  less 
than  a  one  percent  increase  in  the 
established  area's  size.  The  petitioner 
states  that  approximately  365  of  the 
proposed  expansion's  767  acres  are 
currently  planted  to  grapes. 

Located  approximately  55  miles  north 
of  San  Francisco,  the  proposed 
expansion  fits  into  a  90°  angle  in  the 
current  Russian  River  Valley  viticultural 
area's  eastern  boundary  at  the  village  of 
Fulton,  which  is  just  northwest  of  the 
city  of  Santa  Rosa  in  Sonoma  County, 
California.  The  proposed  expansion  is 
bordered  by  Fulton  Road  on  the  west. 
River  Road  on  the  north,  U.S.  Highway 
101  on  the  east,  and  two  locally  known 
streets,  Dennis  Lane  and  Francisco 
Avenue,  to  the  south. 

The  petitioner  states  that  the 
proposed  expansion  has  the  same 
climate  and  other  characteristics  of  the 
current  Russian  River  Valley  viticultural 
area,  and,  therefore,  the  proposed 
expansion  meets  the  criteria  for 
inclusion  in  the  established  viticultural 
area.  The  petitioner  also  notes  that,  in 
the  past,  some  winegrape  growers  in  the 
proposed  expansion  area  have 
erroneously  believed  their  vineyards  to 
be  within  the  boundaries  of  the  Russian 
River  Valley  viticultural  area. 

Name  Evidence 

The  petitioner  provided  evidence  that 
the  proposed  expansion  area,  adjacent 


to  the  established  area's  boundaries,  is 
also  referred  to  as  the  Russian  River 
Valley  viticultural  area.  A  Wine  Country 
Living  magazine  map  of  viticultural 
areas,  dated  July  2002,  shows  the 
proposed  expansion  area  as  being 
within  the  established  Russian  River 
Valley  viticultural  area's  borders.  A  June 
2002  Wine  Spectator  Online  article 
states  that  the  Vintners  Inn  hotel  is  in 
the  Russian  River  Valley  viticultural. 
area,  although  it  is  actually  in  the 
proposed  expansion.  The  Russian  River 
Wine  Road  web  site  (1998-2002)  also 
locates  the  Vintners  Inn.  as  well  as    ■ 
Siduri  Wines,  inside  the  Russian  River 
viticultural  area,  even  though  both  are 
within  the  proposed  expansion  area.  In 
August  2002,  the  Russian  River  Valley 
Winegrape  Growers  Association  website, 
listed  several  members  who  are  in  the 
proposed  expansion  area.  Road  signs  in 
the  proposed  expansion  area  also 
indicate  that  the  area  is  associated 
locally  with  the  Russian  River. 

Evidence  of  Boundaries 

Historically,  the  proposed  expansion 
area  was  used  for  prune  orchards  and 
vineyards,  according  to  Mr.  John 
Marcucci,  whose  family  has  owned 
thirty  acres  in  the  proposed  area  for  four 
generations.  He  recalls  that,  prior  to 
1918,  the  acreage  was  planted  to  Petite 
Syrah,  Zinfandel,  and  Pinot  Noir  wine 
grapes.  Mr.  Marcucci  and  Mr.  Henry 
Bisordi,  both  life  long  residents  of  the 
area,  also  recollect  that  years  ago  prune 
orchards  were  more  profitable  than 
vineyards,  but  when  the  market  turned, 
some  orqhards  were  replaced  with 
vineyards.  The  previous  owner  of  the 
Vintners  Inn  acreage  claims  that 
approximately  50  acres  of  this  land  was 
devoted  to  French  Colombard  wine 
grapes  and  orchards  until  about  25  years 
ago  when  the  orchards  were  removed 
for  Chardonnay,  Pinot  Blanc,  and 
Sauvignon  Blanc  wine  grape  plantings. 
Currently,  48  percent,  or  almost  half  of 
the  767  acre  proposed  expansion  area,  is 
used  for  viticulture. 

Growing  Conditions 

Treasury  Decision  ATF-159  of  ^ 
October  21,  1983,  48  FR  48813, 
established  the  Russian  River  Valley  as 
a  viticultural  area.  This  Treasury 
Decision  stated: 

The  Russian  River  viticultural  area 
included  those  areas  through  which  flow  the 
Russian  River  or  some  of  its  tributaries  and 
where  there  is  a  significaBt  climate  effect 
from  coastal  fogs.  The  specific  growing 
climate  is  the  principal  distinctive 
characteristic  of  the  Russian  River  Valley 
viticultural  area.  The  area  designated  is  a 
cool  growing  coastal  area  because  of  fog 
intruding  up  the  Russian  River  and  its 
tributaries  during  the  early  morning  hours. 
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Climate 

The  petitioner  states  that  the  term 
"Russian  River,"  as  it  applies  to 
viticulture,  refers  to  that  portion  of  the 
Russian  River  valley  influenced  by  cool 
temperatures  and  coastal  fog.  The 
proposed  expansion  area  has  heavy  fog, 
according  to  an  undated  map  included 
in  the  petition  and  titled  "Lines  of 
Heaviest  and  Average  Maximum  Fog 
Intrusion  for  Sonoma  County." 

The  ciurent  petitioner  and  Treasury 
Decision  ATF-159,  which  established 
the  Russian  River  Valley  viticultural 
area,  both  refer  to  the  Winkler  degree- 
day  (accumulated  heat  imits)  system, 
which  is  used  to  classify  grape-growing 
climatic  regions  (See  "General 
Viticulture,"  Albert  J.  Winkler, 
University  of  California  Press,  1975).  As 
noted  in  Treasury  Decision  ATF-159, 
"The  Russian  River  Valley  viticultural 
area  is  termed  'coastal  cool'  with  a  range 
of  2000  to  2800  accumulated  heat 
units." 

The  petitioner  conducted  a  degree- 
day  study  of  three  vineyards  from  April 
2001  through  October  2001,  which 
coincides  with  Winkler's  growing 
season.  Two  of  these  vineyards  are 
within  the  established  Russian  River 
Valley  viticultural  area,  while  the  other 
,  is  in  the  proposed  expansion  area.  This 
study  measured  air  temperature,  wind 
speed,  precipitation,  and  humidity  at 
the  three  area  vineyards.  The  petitioner 
provided  the  degree-day  (accumulated 
heat  units)  results  shown  in  the 
-  following  table: 


Vineyard 

Degree- 
days  (accu- 
mulated 
heat  units) 

In  ttie  established  viticultural 
area; 

Vino  Farms  Vineyard 

Storey  Creek  Vineyard  

In  ttie  proposed  expansion 
.    area; 

LeCan-efour  Vineyards  

2,477 
2,736 

2,636 

The  results  from  the  three  vineyards 
studied  show  that  all  three  are  within 
the  2,000  to  2,800  accumulated  heat 
units  range  found  in  the  Russian  River 
Valley  viticultural  area,  as  stated  in 
Treasury  Decision  ATF-159.  ATF 
independently  confirmed  that 
LeCarrefour  Vineyards,  at  4350  Barnes 
Road,  Santa  Rosa,  California,  is  within 
the  petitioned  expansion  area. 

Elevation 

Elevations  within  the  proposed 
expansion  area  range  from  130  feet  to 
160  feet,  with  a  gentle  rise  from 
southwest  to  northeast,  according  to  the 
two  USGS  topographic  maps  covering 


the  expansion  area.  These  elevations  are 
similar  to  those  found  in  the  portion  of 
the  established  Russian  River  Valley 
viticultural  area  immediately  adjacent  to 
the  proposed  expansion. 

Soil 

The  predominant  soils  of  the 
proposed  expansion  of  the  Russian 
River  Valley  viticultural  area  are 
Huichica  Loam,  Yolo  Clay  Loam,  and 
Yolo  Silt  Loam,  as  depicted  on  the 
Sonoma  County  Soil  Survey  map 
(USDA,  1972),  sheet  74.  These  soils  are 
also  found  within  the  established 
Russian  River  Valley  viticultural  area  in 
vineyards  to  the  north  of  the  proposed 
area,  as  depicted  on  pages  57  and  66  of 
the  maps  developed  by  the  USDA's 
Forest  Service  and  Soil  Conservation   -, 
Service  in  May  1972.  Treasury  Decision 
ATF-159,  which  established  the 
Russian  River  Valley  viticultural  area, 
does  not  identify  the  predominant  soils 
of  the  area  or  indicate  any  uniqueness 
in  the  soils  of  the  viticultural  area. 

Watershed 

The  established  Russian  River  Valley 
viticultural  area  and  the  proposed 
expansion  area  are  in  the  large  Russian 
River  Valley  watershed,  as  noted  on  the 
(California)  Department  of  Fish  and 
Game  Inland  Fisheries  Division's 
"Russian  River  Watershed"  map  of 
April  1, 1997.  This  watershed  includes 
the  Russian  River  and  the  tributaries 
noted  in  Treasury  Decision  ATF-159. 

Boundary  Description 

The  proposed  expansion  area  is  along 
the  current  eastern  boundary  line  of  the 
Russian  River  Valley  viticultural  area  in 
a  90°  angle  at  the  village  of  Fulton,  just 
northwest  of  the  city  of  Santa  Rosa, 
California.  The  proposed  expansion  area 
boundary  has  four  irregular  sides  and  is 
wider  along  its  southern  side  than  at  its 
northern  side.  Its  overall  size  is  767 
acres,  or  about  1.2  square  miles.  The 
general  road  boundcu-ies  are  Fulton  Road 
to  the  west,  River  Road  to  the  north, 
U.S.  Highway  101  to  the  east,  emd 
Dennis  Lane  and  Francisco  Avenue  to 
the  south.  Fulton  Road  on  the  west  and 
River  Road  on  the  north  form  a  portion 
of  the  current  Russian  River  Valley 
viticultural  area's  eastern  boundary. 

Maps 

The  proposed  expansion  of  the 
Russian  River  Valley  viticultural  area  is 
shown  on  two  USGS  maps:  the  Santa 
Rosa  Quadrangle,  California — Sonoma 
Co.,  7.5  Minute  Series,  edition  of  1994; 
and  the  Sebastopol  Quadrangle, 
California,  7.5  Minute  Series,  edition  of 
1954,  photorevised  1980. 


Public  Participation 

We  request  comments  from  anyone 
interested.  Please  support  your 
comments  with  historical  data  or  data 
concerning  the  growing  conditions  or 
boundaries  of  the  area.  We  will  consider 
your  comments  if  we  receive  them  on  or 
before  the  closing  date.  We  will 
consider  comments  received  after  the 
closing  date  if  we  can.  We  will  not 
acknowledge  receipt  of  any  comments. 
All  comments  received  will  be 
considered  as  originals. 

You  may  submit  comments  in  any  of 
five  ways: 

•  By  Mail:  You  may  send  written 
comments  to  ATF  at  the  address  listed 
in  the  ADDRESSES  section. 

•  By  Facsimile:  You  may  submit 
comments  by  facsimile  transmission  to 
202-927-8525.  Comments  transmitted 
as  facsimiles  must — 

(1)  Be  legible; 

(2)  Reference  this  notice  number; 

(3)  Be  on  8V2  x  11 -inch  paper, 

(4)  Contain  a  legible,  written 
signature;  and 

(5)  Be  five  or  less  pages  long.  This 
limitation  assures  electronic  access  to 
our  equipment.  We  will  not  accept 
faxed  comments  that  exceed  five  pages. 

•  By  E-mail:  You  may  e-mail 
comments  to  nprm@atfhq.atf.treas.gov. 
Comments  transmitted  as  electronic- 
mail  must^ 

(1)  Contain  your  name,  mailing 
address,  and  e-mail  address; 

(2)  Reference  this  notice  number  on 
the  subject  line;  and 

(3)  Be  legible  when  printed  on  8V2  x 
11-inch  paper. 

•  Online:  We  provide  a  comment 
form  with  the  online  copy  of  this 
proposed  rule.  See  the  "Regulations" 
section  of  the  ATF  Internet  Web  site  at 
h  ttp://www.atf.  treas.gov. 

•  In  Person:  You  may  write  to  the 
Director  to  ask  for  a  public  hearing.  The 
Director  reserves  the  right  to  determine, 
in  light  of  all  circumstances,  whether  a 
public  hearing  will  be  held. 

Disclosure 

You  may  inspect  copies  of  the 
petition,  the  proposed  regulations,  the 
appropriate  maps,  and  any  written 
comments  received  by  appointment  at 
the  ATF  Reference  Library,  Room  6480, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  You  may  also 
obtain  copies  of  docmnents  and 
comments  related  to  this  notice  at  20 
cents  per  page.  If  you  want  to  view  or 
request  copies  of  comments,  call  the 
ATF  librarian  at  202-927-7890. 

For  your  convenience,  we  will  post 
comments  received  in  response  to  this 
notice  on  the  ATF  Web  site.  All 
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comments  posted  on  our  Web  site  will 
show  the  names  of  commenters,  but  not 
street  addresses,  telephone  numbers,  or 
e-mail  addresses.  We  may  also  omit 
voluminous  attachments  or  material  that 
we  consider  imsuitable  for  posting.  In 
all  cases,  the  full  comment  will  be 
available  in  the  ATF  Reference  Library. 
To  access  online  copies  of  the 
comments  on  this  rulemaking,  visit 
http://www.atf.treas.gov/  and  select 
"Regulations,"  then  "Notices  of 
proposed  rulemaking  (Alcohol)."  Next, 
select  "View  Comments"  under  this 
notice  number. 

We  will  not  recognize  any  comments 
or  submitted  materials  as  confidential. 
We  will  disclose  all  information  in 
comments  and  the  names  of 
commenters.  Do  not  enclose  in  your 
comments  any  material  you  consider 
confidential  or  inappropriate  for 
disclosure. 

Regulatory  Analyses  and  Notices 

Paperwork  Reduction  Act 

We  propose  no  requirement  to  collect 
information.  Therefore,  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3507,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
including  small  businesses.  The 
establishment  of  a  viticultural  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quality  of  wine  produced  in 
the  area,  but  rather  an  identification  of 
an  area  that  is  distinct  from  surrounding 
areas.  ATF  believes  the  establishment  of 
viticultural  areas  merely  allows 
wineries  to  more  accurately  describe  the 
origin  of  their  wines  to  consumers,  and 
helps  consumers  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultural  area  neune 
is  the  result  of  a  proprietor's  own  efforts 
and  consumer  acceptance  of  wines  from 
that  area. 

No  new  requirements  are  proposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Executive  Order  12866 

This  proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Therefore,  no 
regulatory  assessment  is  required. 

Drafting  Information 

The  principal  author  of  this  document 
is  N.  A.  Sutton  (San  Francisco), 
Regulations  Division,  Bureau  of 
Alcohol,  Tobacco,  and  Firearms. 


List  of  Subjects  in  27  CFR  Part  9 

Wine. 

Authority  and  Issuance 

ATF  proposes  to  amend  Title  27, 
Code  of  Federal  Regulations,  Part  9, 
American  Viticultural  Areas,  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Amend  §9.66,  Russian  River 
Valley  viticultural  area  by  removing 
"Road"  and  adding  in  its  place 
"Avenue"  at  the  end  of  paragraph  (c)(9), 
by  redesignating  paragraphs  (c)(12) 
through  (c)(24)  as  (c)(14)  through  (c)(26), 
by  revising  paragraphs  (c)(10)  and 
(c'Kll),  and  by  adding  new  paragraphs 
{c)(12)  and  (c)(13)  to  read  as  follows: 

Subpart  C — Approved  American 
Viticultural  Areas 

§9.66    Russian  River  Valley. 

jk  *  *  *  * 

(c)  Boundaries.  *   *   * 

(10)  Proceed  north  on  Wright  Avenue, 
which  becomes  Fulton  Road,  for 
approximately  3.8  miles  to  an  unnamed 
unimproved  road  running  to  the  east  in 
Section  5  of  T7W,  R8W,  which  becomes 
a  light  duty  road  locally  known  as 
Francisco  Avenue,  and  continue  east  on 
Francisco  Avenue  for  about  0.6  mile  to 
its  intersection  with  the  eastern 
boundary  line  of  Section  5  in  T7W, 
R8W,  at  a  point  where  Francisco 
Avenue  makes  a  90°  turn  to  the  south. 

(11)  Proceed  north  along  that  section 
line  for  about  500  feet  to  a  point  due 
west  of  the  intersection  of  Barnes  Road 
and  an  unnamed  light  duty  road  locally 
known  as  Dermis  Lane. 

(12)  From  that  point,  proceed  east  in 
a  straight  line  to  Dennis  Lane,  continue 
east  on  Dennis  Lane  to  its  end,  and 
continue  due  east  in  a  straight  line  to 
U.S.  Highway  101,  passing  onto  the 
Santa  Rosa  map  in  the  process. 

(13)  Proceed  northwest  along  U.S. 
Highway  101,  passing  onto  the 
Sevastopol  map,  to  its  intersection  with 
an  unnamed  medium  duty  road  locally 
known  as  River  Road  west  of  U.S. 
Highway  101  and  as  Mark  West  Springs 
Road  east  of  U.S.  Highway  101. 
***** 

Signed:  December  20,  2002. 
Bradley  A.  Buckles, 
Director. 

[FR  Doc.  03-286  Filed  1-7-03;  8:45  ami 
BILUNG  CODE  4810-31-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915,  and  1926 
[Docket  No.  S-778-A] 
RIN1218-AB81 

Standards  Improvement  Project — 
Phase  II 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Extension  of  comment  period. 

summary:  On  October  31,  2002,  OSHA 
published  a  proposed  rule  entitled  ■ 
"Standards  Improvement  Project — 
Phase  11".  The  proposal  provided  for  a 
period  to  receive  public  comment  to  end 
on  December  30,  2002.  OSHA  is 
extending  the  deadline  for  receipt  of 
public  comment  until  January  30,  2003. 
This  action  is  in  response  to  interested 
parties  who  have  requested  additional 
time  to  submit  their  comments  to  the 
record. 

DATES:  Comments  and  data  must  be 
submitted  by  January  30,  2003. 
ADDRESSES:  Submit  three  copies  of 
written  comments  to  the  Docket  Office," 
Docket  No.  S-778-A,  Room  N-2625, 
OSHA,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  (telephone:  (202)  693-2350).' 
Commenters  may  transmit  written 
comments  of  10  pages  or  less  by  fax  to 
the  Docket  Office  at  (202)  693-1648. 

You  may  submit  comments 
electronically  to  http:// 
ecomments.osha.gov.  Please  note  that 
you  may  not  attach  materials  such  as 
studies  or  journal  articles  to  your 
electronic  comments.  If  you  wish  to 
include  such  materials,  you  must 
submit  three  copies  to  the  OSHA  Docket 
Office  at  the  address  listed  above.  When 
submitting  such  materials  to  the  OSHA 
Docket  Office,  you  must  clearly  identify 
your  electronic  comments  by  name, 
date,  and  subject,  so  that  we  can  attach 
the  materials  to  your  electronic 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  ind  press  inquiries, 
contact  Ms.  Bonnie  Friedman,  Director, 
OSHA  Office  of  Information  and 
Consumer  Affairs,  Room  N-3647, 
OSHA,  U.S.  Department  of  Labor,  200 
Constitution. Avenue,  NW.,  Washington, 
DC  2021b  (telephone:  (202)  693-1999). 
For  technical  inquiries,  contact  Mr.     ^ 
Robert  Manware,  Office  of  Physical 
Hazards,  Room  N-3718,  OSHA,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 
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(telephone  (202)  693-2299;  fax:  (202) 
693-1678).  For  additional  copies  of  this 
Federal  Register  notice,  contact  the 
Office  of  Publications,  Room  N-3101, 
OSHA.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  (telephone:  (202)  693-1888). 
Electronic  copies  of  this  Federal 
Register  notice,  as  well  as  news  releases 
and  other  relevant  documents,  are 
available  at  OSHA's  website  on  the 
Internet  at  http://www.osha.gov. 

SUPPLEMENTARY  INFORMATION:  In  1995, 
the  Agency  identified  a  number  of 
provisions  in  its  regulations  and 
standards  that  were  inconsistent, 
duplicative,  outdated,  or  in  need  of 
being  rewritten  in  plain  language.  In 
1998,  as  part  of  the  process  of  correcting 
such  provisions,  OSHA  made  several 
substantive  revisions  to  its  health  and 
safety  standards  that  reduced  the 
regulatory  obligations  of  employers 
while  maintaining  the  safety  and  health 
protection  afforded  to  employees  (63  FR 
33450,  June  18,  1998).  During  and  after 
this  rulemaking,  the  Agency  identified 
several  other  regulatory  provisions  in  its 
safety  and  health  standards  involving 
notification  of  use,  frequency  of 
exposure  monitoring  and  medical 
surveillance,  and  similar  provisions  that 
it  believes  are  unnecessary  or  ineffective 
in  protecting  employee  safety  and 
health.  OSHA  proposed  to  make 
substantive  revisions  to  a  number  of  the 
health  standard  provisions  identified  in 
this  process  on  October  31,  2002  (67  FR 
66494).  The  period  for  filing  public 
comment  on  the  proposal  was  to  end  on 
December  30,  2002.  Interested  parties, 
including  the  AFL-CIO,  have  requested 
an  extension  of  the  deadline  for 
submitting  comments  based  on  the  need 
for  additional  time  to  provide  a 
thorough  review  and  response  to  the 
substantive  provisions  proposed  for 
revision  in  the  notice.  OSHA,  therefore, 
is  extending  the  deadline  for  submitting 
comments  from  December  30,  2002, 
until  January  30,  2003. 

Authority 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health.  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210,  directed  the  preparation  of 
this  document.  It  is  issued  under  section 
6(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  655), 
Secretary  of  Labor's  Order  No.  3-2000 
(65  FR  50017)  and  29  CFR  part  1911. 


Signed  in  Washington,  DC  on  January  2. 
2003. 
John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

IFR  Doc.  03-316  Filed  1-7-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  635 

p.D.  010203A] 

Atlantic  Highly  Migratory  Species 
Fisheries;  Atlantic  Biuefin  Tuna; 
Commercial  Shark  Management 
Measures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  hearings; 

request  for  comments. 

summary:  NMFS  will  conduct  foiu- 
public  hearings  to  receive  comments 
from  fishery  participants  and  other 
members  of  the  public  regarding 
proposed  regulations  to  reduce  dead 
discards  of  Atlantic  biuefin  tuna  (BFT) 
in  the  Atlantic  pelagic  longline  fishery 
and  emergency  regulations  in  the 
Atlantic  shark  fisheries  that 
implemented  commercial  quotas  for 
2003  and  suspended  the  commercial 
minimum  size  limit.  NMFS  previously 
published  the  proposed  rule  regarding 
incidental  catch  requirements  of  BFT  on 
December  24,  2002.  NMFS  previously 
published  the  emergency  rule  regarding 
Atlantic  sharks  on  December  27,  2002. 
DATES:  Written  comments  on  the 
proposed  rule  regarding  BFT  must  be 
received  by  5  p.m.  on  February  7,  2003. 
Written  comments  on  the  emergency 
rule  regarding  Atlantic  sharks  must  be 
received  by  5  p.m.  on  February  14, 
2003.  The  public  hearings  will  be  held 
from  January  22  to  January  30,  2003.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held 
in  Barnegat  Light,  NJ;  Manteo,  NC; 
Treasure  Island,  FL;  and  Fairhaven.  MA. 
See  SUPPLEMENTARY  INFORMATION  for 
specific  locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale  or  Dianne  Stephan  at  978-281- 
9260  regarding  the  proposed  rule  on 
BFT  and  Karyl  Brewster-Geisz  at  301- 
713-2347  regarding  the  emergency  rule 
on  commercial  shark  management 
measures. 


SUPPLEMENTARY  INFORMATION:  NMFS 
proposes  to  amend  regulations 
governing  the  BFT  fishery  to  reduce 
discards  of  BFT  in  the  Atlantic  pelagic 
longline  fishery.  The  intent  of  these 
actions  is  to  minimize  dead  discards  of 
BFT  and  improve  management  of  the 
Atlantic  pelagic  longline  fishery,  while 
complying  with  the  National  Standards 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  allowing 
harvest  of  BFT  consistent  with 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas.  The  December  24,  2002. 
proposed  rule  (67  FR  78404)  contains 
the  background  information  for  this 
measure  and  that  information  is  not 
repeated  here. 

NMFS  issued  an  emergency  rule, 
effective  December  31,  2002,  that  set  the 
2003  commercial  quotas  for  large  and 
small  coastal  sharks,  suspended  the 
commercial  minimum  size  limit,  and 
allowed  regulations  on  season-specific 
quota  adjustments  and  counting  dead 
discards  and  state  landings  after  a 
Federal  closure  against  the  commercial 
quotas  to  go  into  effect.  These 
regulations  are  necessary  to  ensure  that 
the  regulations  in  force  are  based  on  the 
best  available  science.  The  December 
27.  2002,  emergency  rule  (67  FR  78990) 
contains  the  background  information  for 
these  measures  and  that  information  is 
not  repeated  here. 

Hearing  and  Meeting  Dates,  Times,  and 
Locations 

The  heeirings  for  the  proposed  and 
emergency  rules  will  be  conducted 
jointly  at  the  identified  locations.  NMFS 
intends  to  dedicate  half  of  the  hearing 
time  to  each  rule.  The  public  hearing 
schedule  is  as  follows: 

Wednesday,  January  22.  2003  -  Bamegat 
Light,  Nf.7-9 p.m. 

Barnegat  Light  Fire  House 
10th  Boulevard  Street 
Long  Island  Beach 
Barnegat  Light.  NJ  08006 

Monday,  January  27,  2003  -  Manteo,  NC, 
7  -  9  p.m. 

North  Carolina  Aquarium 
Airport  Road 
Manteo,  NC  27954 

Tuesday,  January  28,  2003  -  Treasure 
Island,  FL,7-9 p.m. 

Garden  Room 

City  of  Treasure  Island  Community 
Center 
1  Park  Place  at  106th  Avenue 
Treasure  Island,  FL  33706 
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Thursday,  January  30,  2003  -  Fairhaven, 
MA,  7-9 p.m. 

Holiday  Inn  Express 
110  Middle  Street 
Fairhaven ,  MA  02719 


Special  Acconunodations 

These  public  hearings  will  be 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  Brad  McHale  (see 
FOR  FURTHER  INFORMATION  CONTACT)  at 
least  7  days  prior  to  the  hearing. 


Dated:  January  2,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,-  National  Marine  Fisheries  Service. 
[FR  Doc.  03-323  Filed  "1-7-03;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

agency:  Lassen  Resource  Advisory 
Committee,  Susanville,  California, 
USDA  Forest  Service. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
RiU'al  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Lassen  National  Forest's  Lassen 
Coimty  Resource  Advisory  Committee 
will  meet  Thursday,  January  9,  2003, 
Susanville,  California  for  a  business 
meeting.  The  meetings  are  open  to  the 
public. 

SUPPLEMENTARY  INFORMATION:  The 
business  meeting  January  9,  2003  begins 
at  9  a.m.,  at  the  Lassen  National  Forest 
Headquarters  Office,  Caribou 
Conference  Room,  2550  Riverside  Drive, 
Susanville,  CA  96130.  Agenda  topics 
will  include:  Review  previous  meeting 
minutes  and  approve,  RAC  member/ 
subcommittee  reports.  Proxy  votes  and 
absent  voting  members/Quorum, 
Overhead  Discussion  and  Decision, 
Review  Sierra  RAC  Rating  Method,  and 
Fimding  Multiple  Year  Projects.  Time 
will  also  be  set  aside  for  public 
comments  at  the  end  of  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Andrews,  Eagle  Lake  District 
Ranger  and  Designated  Federal  Officer, 
at  (530)  257^188;  or  RAC  Coordinator, 
Heidi  Perry,  at  (530)  252-6604. 

Heidi  L.  Perry, 

Acting  Forest  Supervisor. 

[PR  Doc.  03-329  Filed  1-7-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 
RIN  0596-AB88 

National  Environmental  Policy  Act 
Documentation  Needed  for  Limited 
Timber  Harvest 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  proposed  interim 
directive;  request  for  comment. 

SUMMARY:  The  Forest  Service  gives 
notice  of  and  requests  comment  on 
proposed  revisions  to  its  directives  for 
implementing  the  National 
Environmental  Policy  Act  and  Council 
on  Environmental  Quality  regulations 
contained  in  Forest  Service  Handbook 
1909.15,  Chapter  30,  which  addresses 
categorical  exclusions  from 
requirements  to  prepare  environmental 
disclosure  documents.  The  proposal 
would  add  three  categorical  exclusions 
to  Section  31.2  that  are  applicable  to 
small  timber  harvesting  projects.  These 
categorical  exclusions  will  not  apply 
where  there  are  extraordinary 
circumstances,  such  as  adverse  effects 
on  threatened  and  endangered  species 
or  their  designated  critical  habitat, 
wilderness  areas,  inventoried  roadless 
areas,  wetlands,  and  archeological  or 
historic  sites.  The  intended  effect  is  to 
facilitate  the  implementation  of  limited 
timber  harvest  projects  that  do  not  have 
significant  effects  on  the  human 
environment.  Public  comment  is  invited 
and  will  be  considered  in  development 
of  the  final  directive. 
DATES:  Comments  must  be  received  in 
writing  by  March  10,  2003 
ADDRESSES:  Send  written  comments  via 
the  U.S  Postal  Service  to:  Limited 
Timber  Harvest,  Forest  Service — CAT, 
USDA,  P.O.  Box  221090,  Salt  Lake  City, 
Utah  84122. 

Comments  also  may  be  submitted  via 
facsimile  to  (801)  517-1014  or  by  e-mail 
to  Iiinitedtimber@fs.fedMS.  If  comments 
are  sent  via  facsimile  or  e-mail,  the 
public  is  requested  not  to  send 
duplicate  written  comments  via  regular 
mail. 

All  comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection  and  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Sire,  Ecosystem  Management 
Coordination  Staff,  (202)  205-0895,  or 


Darci  Birmingham,  Forest  and 
Rangeland  Management  Staff,  (202) 
205-1759.  Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  4  p.m..  Eastern 
Standard  Time,  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Need  for  the  Proposed  Direction 

The  Council  on  Environmental 
Quality  (CEQ)  regulations  at  40  CFR 
1507.3  provide  that  agencies  may,  after 
notice  and  comment,  adopt  categories  of 
actions  that  do  not  have  significant 
impacts  on  the  human  enviroimient 
and,  consequently,  do  not  require 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement.  The  agency's  first  timber 
harvest  related  categorical  exclusion, 
published  in  1981,  broadly  identified 
actions  of  limited  size  or  magnitude. 
Since  1981,  the  agency's  categorical 
exclusion  concerning  small  timber 
harvest  activities  has  been  revised 
several  times  to  better  define  the 
category  and  to  add  size  or  volume 
limits.  The  agency's  most  recent 
revision  to  the  timber  hcirvest-related 
category  occurred  in  1992,  when  the 
category's  limits  of  100,000  board  feet  or 
10  acres,  were  expanded  to  allow 
harvest  of  green  timber  up  to  250,000 
board  feet  and  salvage  harvest  of  up  to 
1  million  board  feet  (57  FR  43180; 
September  18,  1992).  This  1992  revision 
also  allowed  up  to  one  mile  of  low- 
standard  road  construction. 

Current  Forest  Service  procedures  for 
complying  with  and  implementing  the 
National  Environmental  Policy  Act 
(NEPA)  are  set  out  in  Forest  Service 
Handbook  (FSH)  1909.15.  Chapter  30  of 
FSH  1909.15  establishes  two  types  of 
categorical  exclusions.  The  first,  set  out 
at  section  31.1,  consists  of  categories  of 
actions  that  are  so  routine  and  limited 
that  a  record  is  not  required.  The  second 
type,  set  out  at  section  31.2,  consists  of 
categories  of  routine  actions  that  require 
documentation  in  a  Decision  Memo  of 
the  rationale  for  not  preparing  an 
environmental  assessment  or  an 
environmental  impact  statement.  The 
agency  is  proposing  three  new 
categorical  exclusions  that  would  fall 
within  this  second  type  of  categorical 
exclusion  that  requires  a  Decision 
Memo. 
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On  September  18,  1998,  a  lawsuit  was 
filed  against  the  Forest  Service  arguing 
that  the  1992  categorical  exclusions 
were  improperly  promulgated.  On 
September  28, 1999,  the  United  States 
District  Court  for  the  Southern  District 
of  Illinois  found  that  the  categorical 
exclusions  were  properly  promulgated. 
However,  the  court  found  insufficient 
evidence  in  the  record  to  support  the 
agency's  decision  to  set  the  volume 
limits  in  Categorical  Exclusion  4  at 
250,000  board  feet  of  merchantable 
wood  products  for  timber  harvest  and  1 
million  board  feet  of  merchantable 
wood  products  for  salvage.  Accordingly, 
the  court  declared  Categorical  Exclusion 
4  in  section  31.2  of  Chapter  30  FSH 
1909.15  null  and  void  and  enjoined  the 
agency  from  its  further  use. 

In  an  October  1, 1999,  letter,  the 
Associate  Chief  for  Natural  Resources 
notified  the  Regional  Foresters  of  the 
court's  injiuiction  and  instructed  them 
to  refrain  from  further  use  of  Categorical 
Exclusion  4.  The  agency  has  recently 
issued  Interim  Directive  No.  1909.15- 
2002-1  to  formally  notify  employees  to 
discontinue  use  of  Categorical  Exclusion 
4  in  Forest  Service  Handbook  1909.15, 
Environmental  Policy  and  Procedures. 

Most  timber  harvest  projects  that  were 
originally  excluded  imder  Categorical 
Exclusion  4  were  subsequently 
reconsidered,  analyzed,  and 
documented  in  environmental 
assessments.  However,  field  offices 
reported  that  the  level  of  documentation 
and  analysis  required  for  these 
environmental  assessments  forced 
agency  personnel  to  extend  timeframes 
cinid  expend  undue  energy  and  funding 
in  order  to  complete  minor  harvesting 
projects. 

In  response  to  field  concerns  during 
the  fcill  of  2001,  the  Associate  Deputy 
Chief  for  the  National  Forest  System 
requested  field  units  to  monitor  selected 
timber  harvests  that  would  have 
qualified  under  former  Categorical 
Exclusion  4.  In  response,  field  units 
collected  data  on  154  randomly  selected 
timber  harvests.  The  review's  objective 
was  to  determine  if  these  harvests  did 
or  did  not  have  significant  effects  on  the 
human  environment.  The  review 
concluded  that  none  of  the  154  projects 
had  a  significant  effect  on  the  human 
environment. 

Based  on  this  review  and  the  agency's 
extensive  experience  with  ^mall  timber 
harvest  projects,  the  Forest  Service 
proposes  to  add  three  new  categorical 
exclusions  to  its  Environmental  Policy 
and  Procedures  Hemdbook  (FSH 
1909.15).  These  categories  would  appear 
in  section  31.2,  Categories  of  Actions  for 
Which  a  Project  or  Case  File  and 
Decision  Memo  Are  Required,  and 


would  provide  specific,  narrow 
categorical  exclusions  for  limited  timber 
harvest.  For  each  of  the  proposed 
categories,  examples  of  potential  actions 
that  fit  the  category  are  provided.  These 
examples  are  intended  to  be  illustrative 
only  and  are  not  intended  to  be  either 
constraining  or  all-inclusive. 

It  is  important  to  note  that  the 
proposed  categorical  exclusions  are  hot 
intended  to  replace  the  former 
Categorical  Exclusion  4.  They  are 
limited  by  size  and  are  more  specific 
about  the  types  of  harvest  methods, 
when  compared  to  the  agency's  former 
Categorical  Exclusion  4.  The  proposed 
categorical  exclusions  are,  therefore, 
much  more  limited  in  scope  than  the 
fonuer  Categorical  Exclusion  4. 

Description  of  Proposed  New 
Categorical  Exclusions 

The  first  new  proposed  categorical 
exclusion  (Categorical  Exclusion  10) 
would  allow  harvest  of  live  trees  not  to 
exceed  50  acres  with  no  more  than  V2 
mile  of  temporary  road  construction. 
This  category  could  not  be  used  for 
even-aged  regeneration  harvest  or 
vegetation  type  conversion.  Even-aged 
regeneration  harvests  generally  remove 
most  of  an  existing  stand  of  trees.  An 
example  would  be  the  seed  tree  method 
of  cutting  where  all  trees  in  a  stand  are 
removed  except  for  a  few  dominant 
seed-producing  trees.  Vegetation  type 
conversion  is  designed  to  change 
existing  vegetative  cover  to  another, 
such  as  converting  a  timber  stand  to  an 
open  field.  Proposed  Categorical 
Exclusion  10  would  not  include  these 
types  of  treatments.  This  category  would 
allow  incidental  removal  of  trees  for 
temporary  roads,  landings,  and  skid- 
trails.  It  would  allow  low-impact 
silvicultural  treatments  by  timber 
purchasers. 

Examples  of  projects  that  could  be 
implemented  under  proposed 
Categorical  Exclusion  10  are  removal  of 
individual  trees  to  reduce  fuels  adjacent 
to  a  residential  area  and  removal  of 
scattered  trees  to  improve  the  health 
and  vigor  of  a  remaining  stand. 

The  next  category  that  the  agency 
proposes  (Categorical  Exclusion  11) 
would  allow  salvage  of  dead  and/ or 
dying  trees  not  to  exceed  250  acres  with 
no  more  than  V2  mile  of  temporary  road 
construction.  This  categorical  exclusion 
would  permit  salvage  harvest  in  areas 
where  frees  have  been  severly  damaged 
by  forces  such  as  fire,  wind,  ice,  insects, 
or  disease  and  still  have  some  economic 
value  as  a  forest  product. 

Categorical  Exclusion  1 1  would  be 
limited  to  salvage  of  dead  and  dying 
trees  by  timber  purchasers  and  may  also 
allow  incidental  removal  of  green  trees 


for  temporary  roads,  landings,  and  skid 
trails. 

The  final  new  category  (Categorical 
Exclusion  12)  proposed  by  the  Forest 
Service  would  allow  removal  of  any 
trees  necessary  to  control  the  spread  of 
insects  and  disease  on  no  more  than  250 
acres  with  no  more  than  V2  mile  of 
temporary  road  construction.  This 
category  allows  the  agency  to  apply 
harvest  methods  to  control  insects  and 
disease  before  they  spread  to  adjacent 
healthy  trees.  This  category  may  allow 
incidental  removal  of  green  trees  for 
temporary  roads,  landings,  and  skid 
trails. 

In  all  three  proposed  categories,  trees 
could  be  sold  as  sawlogs,  fuelwood,  or 
specialty  products. 

Rationale  for  the  Proposal 

The  scope  of  the  proposed  new 
categories  is  consistent  with  the  scope 
of  the  154  projects  examined  in  the  2001 
review,  each  of  which  had  no  significant 
environmental  effects.  Consequently, 
the  level  of  effects  associated  with  these 
proposed  new  categories  would  also  be 
below  the  level  of  significant  , 

environmental  effects.  Green  tree 
harvests  monitored  in  the  2001  review 
averaged  70  acres  in  size  while    . 
sanitation  and  salvage  harvests  averaged 
253  acres  in  size.  Having  reconsidered 
the  basis  for  establishing  categorical 
exclusions  for  small  timber  harvests,  the 
Forest  Service  now  believes  that  acreage 
is  a  more  useful  measure  of  project 
magnitude  than  timber  volume.  Acreage 
is  easily  delineated  and  quantified  when 
developing  a  proposal,  while  estimating 
timber  volifne  within  a  given  acreage 
may  vary  considerably  based  on 
statistical  samples,  merchantability 
standards,  and  condition  of  the  timber. 

With  regard  to  road  construction  that 
would  fall  within  these  new  categorical 
exclusions,  it  is  important  to  note  that 
only  temporary  road  construction  would 
be  permitted.  As  defined  in  Forest 
Service  Manual  7705,  temporary  roads 
are  not  intended  to  be  a  part  of  the  forest 
transportation  system  and  are  not 
necessary  for  long-term  resource 
management.  The  Forest  Service 
anticipates  that  only  a  small  percentage 
of  projects  would  require  any  temporary 
road  construction.  The  2001  review  data 
indicates  that  for  each  project  that 
would  have  qualified  under  Categorical 
Exclusion  4  an  average  of  V2  mile  of 
temporary  road  was  built.  Therefore,  the 
agency  has  selected  V2  mile  as  the  upper 
limit  of  temporary  road  construction. 

These  categorical  exclusions  will  not 
apply  where  there  are  extraordinary 
gircumstances,  such  as  adverse  effects 
on  threatened  and  endangered  species 
or  their  designated  critical  habitat, 
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wilderness  areas,  inventoried  roadless 
areas,  wetlands,  and  archeological  or 
historic  sites. 

It  is  important  to  note  that  categorical 
exclusions  do  not  absolve  Responsible 
Officials  from  scoping.  The  CEQ 
regulations  at  40  CFR  1501.7  define 
scoping  as  a  process  for  determining  the 
scope  of  issues  to  be  addressed  and  for 
identifying  significant  issues  to  be 
documented  in  an  environmental 
impact  statement.  The  Forest  Service 
conducts  scoping  on  all  proposed 
actions,  including  those  covered  by 
categorical  exclusions.  Guidance  to 
Forest  Service  employees  on  scoping  is 
set  out  in  Chapter  10  of  FSH  1909.15. 
As  provided  in  Chapter  10,  part  of 
scoping  may  involve  inviting 
participation  from  interested  and 
affected  agencies  and  citizens. 
Furthermore,  FSH  1909.15,  section  11 
states  that  in  determining  whether  a 
proposed  action  can  be  categorically 
excluded,  the  Responsible  Official  must 
consider  the  following:  (1)  The  nature  of 
the  proposal;  (2)  preliminary  issues;  (3) 
interested  and  affected  agencies, 
organizations,  and  individuals,  and;  (4) 
the  extent  of  existing  documentation. 

Categorical  exclusions  also  do  not 
absolve  the  Responsible  Official  from 
conducting  appropriate  consultations 
with  Federal  and  State  regulatory 
agencies  such  as  those  required  by  the 
Endangered  Species  Act  and  the 
National  Historic  Preservation  Act. 

One  important  consideration  in  the 
development  of  any  category  for  limited 
timber  harvest  is  cumulative  effects.  The 
CEQ  regulations  state  that  categorically 
excluded  actions  must  not  individually 
or  cumulatively  have  a  significant  effect 
on  the  human  environment  (40  CFR 
1508.4).  The  agency's  2001  review  of 
154  small  timber  harvests  did  not  show 
any  instance  where  projects  similar  in 
scope  and  limits  to  the  three  categories 
proposed  in  this  notice  resulted  in 
significant  cumulative  effects  on  the 
human  environment. 

The  quantity  and  geographic  extent  of 
actions  that  might  be  implemented 
under  these  three  proposed  categorical 
exclusions  are  not  anticipated  to  change 
much  from  historic  levels.  Slightly  over 
300  projects  were  implemented  using 
Categorical  Exclusion  4  in  1998,  the  last 
year  it  was  in  effect.  These  projects 
involved  approximately  8,200  acres  of 
green  tree  harvest  and  approximately 
41,100  acres  of  salvage,  representing 
less  than  .03%  of  the  192  million  acres 
of  National  Forest  System  lands  on  the 
continental  United  States  and  Alaska. 
It  is  also  important  to  note  that  any 
timber  harvest  performed  using  the 
proposed  categorical  exclusions  must 
meet  all  applicable  Federal,  State,  and 


local  laws,  as  well  as  land  and  resource 
management  plan  standards  and 
guidelines.  It  is  the  combination  of  these 
standards  and  guidelines,  the  limited 
scope  of  the  proposed  categorical 
exclusions,  the  results  of  the  2001 
review,  and  the  agency's  long 
experience  dealing  with  low-impact 
silvicultural  treatments  that  leads  the 
agency  to  conclude  that  implementation 
of  the  proposed  categories  would  not 
result  in  cumulatively  significant  effects 
on  the  himian  environment. 

While  some  small  fuel  reduction 
projects  may  fit  the  proposed  categorical 
exclusions,  most  fuel  reduction  projects 
applying  the  principles  of  the  National 
Fire  Plan  will  be  larger  in  scope,  both 
in  size  and  types  of  activities  than 
would  be  allowed  under  the  proposed 
categories.  Similarly,  most  projects 
implementing  the  National  Fire  Plan 
involve  a  combination  of  activities  such 
as  thinning,  pruning,  and  prescribed 
burning,  which  would  take  them 
beyond  the  scope  of  these  proposed 
categorical  exclusions. 

The  agency's  categorical  exclusions 
for  small  timber  harvest  projects  have 
evolved  since  1981  when  the  Forest 
Service  NEPA  procedures  in  FSH 
1909.15,  chapter  30,  first  provided  for 
categorical  exclusion  of  actions  of 
limited  size  or  magnitude,  which 
included  some  timber  sales.  A 
categorical  exclusion  was  added  to 
chapter  30  in  the  1985  review  of  NEPA 
procedures  to  provide  for  "[l]ow-impact 
silvicultural  activities  that  are  limited  in 
size  and  duration  and  that  primarily  use 
existing  roads  and  facilities,  such  as 
firewood  sales,  salvage,  thinning,  and 
small  harvest  cuts  *   *   *   "  From  1987 
through  1992,  the  agency  conducted 
small  timber  harvest  projects  through  a 
categorical  exclusion  which  allowed 
salvage,  thinning,  and  harvest  cuts  to 
less  than  100,000  board  feet  or  less  than 
10  acres.  As  previously  noted,  in  1992, 
a  revised  category  (Categorical 
Exclusion  4)  was  established,  allowing 
up  to  1  million  board  feet  of  salvage  and 
250,000  board  feet  of  merchantable 
wood  products. 

In  1993,  the  Forest  Service  issued 
regulations  at  36  CFR  part  215  (58  FR 
58910)  which  stated  that,  with  the 
exception  of  Categorical  Exclusion  4,  all 
other  categorically  excluded  actions  are 
not  subject  to  notice,  comment,  and 
administrative  appeal.  The  agency 
believed  that  public  interest  in  timber 
harvest  activities  of  the  magnitude 
allowed  under  Categorical  Exclusion  4 
warranted  providing  opportunities  for 
administrative  appeal.  Because  of  their 
limited  scope,  activities  subject  to  the 
remaining  categorical  exclusions  were 


not  made  appealable  under  36  CFR  part 
215. 

The  categorical  exclusions  being 
proposed  in  this  notice  are  limited  by 
size  and  the  type  of  activity  allowed. 
Additionally,  a  review  of  timber 
harvests  categorically  excluded  in  1998 
shows  that  15%  of  these  projects  were 
appealed.  Six  percent  of  the  projects 
that  were  appealed  (one  percent  of  the 
total  number  of  projects)  were  sent  back 
to  the  Responsible  Official  for 
additional  analysis  and  documentation. 
Consequently,  the  agency  concludes 
that  timber  sales  within  the  limits  of 
Categorical  Exclusion  4  are  not  as 
controversial  as  originally  contemplated 
during  promulgation  of  the  agency's 
appeal  regulations  at  36  CFR  part  215. 
Therefore,  the  proposed  new  categorical 
exclusions  would  fall  under  36  CPR 
215.8,  Decisions  Not  Subject  to  Appeal, 
paragraph  (a)(4). 

Conclusion 

Based  upon  an  analysis  of  field"data, 
the  agency  proposes  three  new 
categorical  exclusions  for  limited  timber 
harvest.  Actions  identified  in  the 
proposed  categories  are  limited  in 
scope,  would  not  have  significant 
impacts  on  the  human  enviroimient, 
and  would  not  require  preparation  of  an 
environmental  assessment  or  an 
envirorunental  impact  statement. 

These  categorical  exclusions  would 
permit  timely  response  to  small  timber 
harvest  requests  and  to  forest  health 
problems  involving  small  areas  of 
National  Forest  System  land. 
Additionally,  they  would  conserve 
limited  agency  funds. 

These  proposed  categorical  exclusions 
would  be  implemented  through  the 
issuance  of  an  interim  directive  to  FSH 
1909.15,  Environmental  Policy  and 
Procedures  Handbook,  Chapter  30. 
Although  an  interim  directive  (ID) 
expires  in  18  months  from  its  issue  date, 
the  establishment  of  these  three  new 
categorical  exclusions  is  intended  to  be 
a  permanent  revision.  The  agency  is 
issuing  an  interim  directive  solely  for 
administrative  efficiency.  The  text  of  the 
final  interim  dfrective  along  with  other 
interim  directives  will  be  incorporated 
into  a  revision  of  the  entire  Chapter  30 
sometime  in  the  next  year  or  so. 

Public  comment  is  invited  on  this 
proposal  and  will  be  considered  in 
adopting  a  final  policy. 

The  text  of  the  proposed  categorical 
exclusions  is  set  out  at  the  end  of  this 
notice. 

Environmental  Impact 

These  proposed  revisions  to  Forest 
Service  Handbook  1909.15  would  add 
direction  to  field  employees  regarding 
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requirements  for  NEPA  documentation. 
FSH  1909.15,  section  31.1b  (57  FR 
43180]  excludes  from  documentation  in 
an  environmental  assessment  or 
environmental  impact  statement  "rules, 
regulations,  or  policies  to  establish 
Service-wide  administrative  procedures, 
program  processes,  or  instructions."  The 
agency's  preliminary  assessment  is  that 
this  proposed  interim  directive  falls 
within  this  category  of  actions  and  that 
no  extraordinary  circumstances  exist 
that  would  require  preparation  of  an 
environmental  impact  statement  or 
environmental  assessment.  A  final 
determination  will  be  made  upon 
adoption  of  the  final  interim  directive. 
In  addition,  pursuant  to  40  CFR  1505.1 
and  1507.3,  the  agency  is  consulting 
with  the  Council  on  Environmental 
Quality  to  ensure  full  compliance  with 
the  purposes  and  provisions  of  NEPA 
and  the  CEQ  implementing  regulations. 

Regulatory  Impact 

This  proposed  interim  directive  has 
been  reviewed  under  USDA  procedures 
and  Executive  Order  12866  on 
Regulatory  Planning  and  Review.  The 
Office  of  Management  and  Budget 
(OMB)  has  determined  that  this  is  a 
significant  regulatory  action  as  defined 
by  Executive  Ordet  12866.  Accordingly, 
OMB  has  reviewed  this  proposed 
interim  directive. 

The  primary  economic  effects  of  the 
proposed  categorical  exclusions'for 
limited  timber  harvest  are  changes  in 
costs  of  conducting  environmental 
analysis  and  preparing  NEPA 
documents.  The  proposed  categorical 
exclusions  would  reduce  agency 
administrative  costs  by  reducing  the 
analysis  and  documentation 
requirements  for  small  timber  harvest 
projects.  An  analysis  of  costs  and 
benefits  compared  the  cost  of 
documenting  categorical  exclusions  to 
that  of  preparing  environmental 
assessments.  Using  the  number  of  small 
timber  harvest  activities  categorically 
excluded  in  1998,  the  last  year  such 
actions  could  be  categorically  excluded, 
savings  were  averaged  over  a  ten-year 
period.  Based  on  this  approach,  the 
average  annual  cost  savings  of  the 
proposed  categorical  exclusions  are 
estimated  to  be  $6  million  compared 
with  continued  use  of  environmental 
assessments  for  small  timber  harvest 
projects.  The  application  of  these 
Catagorical  Exclusions  would  have  no 
quantifiable  effect  on  the  government's 
timber  sale  receipts. 

The  analysis  oi  costs  and  benefits  was 
performed  in  accordance  with  the 
direction  in  OMB  Guidelines  to 
Standardize  Measures  of  Costs  and 
Benefits  and  the  Format  of  Accounting 


Statements  (Office  of  Management  and 
Budget  Memorandum  00-08). 

This  proposed  interim  directive  has 
been  considered  in  light  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  and  it  has  been  determined  that 
it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  act  because  it  would  not  impose 
recordkeeping  requirements  on  them;  it 
would  not  affect  their  competitive 
position  in  relation  to  large  entities;  and 
it  would  not  affect  their  cash  flow, 
liquidity,  or  ability  to  remain  in  the 
mcu"ket. 

The  agency  believes  small  businesses 
in  general  may  benefit  from  a  potential 
increase  in  small  timber  sale 
opportunities  as  a  result  of  the  proposed 
interim  directive.  Although  the  Forest 
Service  finds  this  increase  difficult  to 
quantify,  it  believes  that  more  small 
sales  may  be  prepared  when  using  a 
categorical  exclusion  rather  than  an 
environmental  assessment,  resulting  in 
an  increase  in  the  number  of  sales 
available  for  small  businesses  and  local 
mills.  The  Forest  Service  assumes  that 
all  qualified  potential  purchasers 
would,  consistent  with  the  rules  at  36 
CFR  part  223  for  advertising,  awarding, 
and  administering  sales,  have  equal 
opportimity  to  accrue  benefits  from  any 
increase  in  sale  opportunities. 
Additionally,  some  of  these  sales  are 
likely  to  be  set  aside  for  small 
businesses  under  the  agency's  small 
business  timber  sale  set-aside  program. 

A  civil  rights  impact  analysis  was 
prepared  for  the  proposed  interim 
directive.  No  adverse  effects  are 
identified  for  groups  of  people  who  fall 
within  the  scope  of  Civil  Rights 
legislation  or  the  Executive  Order  On 
Environmental  Justice  (E.O.  12898). 
although  some  potential  beneficial 
impacts  have  been  noted. 

Federalism 

The  agency  has  considered  this 
proposed  interim  directive  under  the 
requirements  of  Executive  Order  13132 
on  Federalism  and  has  made  an 
assessment  that  the  proposed  interim 
directive  conforms  with  the  federalism 
principles  set  out  in  this  Executive 
order;  would  not  impose  any 
compliance  costs  on  the  States;  and 
would  not  have  substantial  direct  effects 
on  the  States  or  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  agency  has  determined  that  no 
further  assessment  of  federalism 
implications  is  necessary  at  this  time. 


Consultation  and  Coordination  With 
Indian  Tribal  Governments 

This  proposed  interim  directive  does 
not  have  tribal  implications  as  defined 
by  Executive  Order  1 31 75  on 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  and, 
therefore,  advance  consultation  with 
tribes  is  not  required. 

No  Takings  Implications 

This  proposed  interim  directive  has 
been  analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12630  on 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights,  and  it  has  been  determined  that 
the  proposed  interim  directive  does  not 
pose  the  risk  of  a  taking  of 
Constitutionally  protected  private 
property. 

Energy  Effects 

This  proposed  interim  directive  has 
been  reviewed  under  Executive  Order 
13211  on  Actions  Concerning 
Regulations  that  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use.  It 
has  been  determined  that  this  proposed 
interim  directive  does  not  constitute  a 
significant  energy  action  as  defined  in 
the  Executive  order. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  proposed  interim  directive  does 
not  contain  any  additional 
recordkeeping  or  reporting  requirements 
associated  with  the  timber  harvest 
program  or  other  information  collection 
requirements  as  defined  in  5  CFR  part 
1320.  Accordingly,  the  review 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.)  and 
its  implementing  regulations  at  5  CFR 
part  1320  do  not  apply. 

Dated:  December  30.  200"2.- 
Dale  N.  Bosworth, 

Chief. 

Text  of  Proposed  Interim  Directive 

Note:  The  Forest  Service  organizes  its 
directive  system  by  alpha-numeric  codes  and 
subject  headings.  Only  those  sections  of  the 
Forest  Service  Handbook  (FSH)  1909.15. 
Environmental  Policy  and  Procedures 
Handbook,  affected  by  this  policy  are 
included  in  this  notice.  The  intended 
audience  for  this  direction  is  Forest  Ser\'ice 
employees  charged  with  planning  and 
administering  small  timber  harvest  projects. 
Selected  headings  and  existing  text  are 
included  to  assist  the  reader  in  placing  the 
proposed  interim  directive  in  context. 
Reviewers  who  wish  to  view  the  entire 
chapter  30  of  FSH  1909.15  may  obtain  a  copy 
from  the  address  shown  earlier  in  this  notice 
and  from  the  Forest  Service  home  page  on 
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the  Internet  at  http://i\-vi-w.fs.fed.us/im/ 
directives/fsh/1909.15/1909.15.30.txt. 

FSH  1909.15 — Environmental  Policy  and 
Procedures  Handbook  Chapter  30 — 
Categorical  Exclusion  From  Documentation 

(To  provide  context  for  understanding  the 
proposed  new  categorical  exclusions  that 
would  be  established  as  paragraphs  10.  11, 
and  12  in  section  31.2.  the  introductory  text 
of  section  31.2  {identified  by  italics)  follows: 

31.2 — Categories  of  Action  for  Which  a 
Project  or  Case  File  and  Decision  Memo  Are 
Required. 

Routine,  proposed  actions  within  any  of 
the  following  categories  may  be  excluded 
from  documentation  in  an  EIS  or  an  EA; 
however,  a  project  or  case  file  is  required  and 
the  decision  to  proceed  must  be  documented 
in  a  decision  memo  Isec.  32).  As  a  minimum, 
the  project  or  case  file  should  include  any 
records  prepared,  such  as  (1)  the  names  of 
interested  and  affected  people,  groups,  and 
agencies  contacted;  (2)  the  determination 
that  no  extraordinary  circumstances  exist;  (3) 
a  copy  of  the  decision  memo  (sec  30.5  (2);  (4) 
a  list  of  the  people  notified  of  the  decision; 
(5j  a  copy  of  the  notice  required  by  36  CFR 
Part  217.  or  any  other  notice  used  to  inform 
interested  and  affected  persons  of  the 
decision  to  proceed  with  or  to  implement  an 
action  that  has  been  categorically  excluded.    - 
Maintain  a  project  or  case  file  and  prepare 
a  decision  memo  for  routine,  proposed 
actions  within  any  of  the  following 
categories. 
***** 

10.  Harvest  of  live  trees  not  to  exceed  50 
acres,  requiring  no  more  than  '/j  mile  of 
temporary' road  construction.  Do  not  use  this 
category  for  even-aged  regeneration  harvest 
or  vegetation  type  conversion.  The  proposed 
action  may  include  incidental  removal  of 
trees  for  landings,  skid  trails,  and  road 
clearing.  Examples  include  but  are  not 
limited  to: 

a.  Removal  of  individual  trees  for  sawlogs. 
specialty  products,  or  fuelwood. 

b.  Harvest  of  trees  to  reduce  the  fuel 
loading  in  an  overstocked  stand  adjacent  to 
a  residential  area  and  construction  of  a  short 

■  temporary'  road  to  access  the  stand. 

c.  Commercial  thinning  of  overstocked 
stands  to  achieve  the  desired  stocking  level 
to  increase  health  and  vigor. 

11.  Salvage  of  dead  and/or  dying  trees  not 
to  exceed  250  acres,  requiring  no  more  than 
Vj  mile  of  temporary  road  construction.  The 
proposed  action  may  include  incidental 
removal  of  green  trees  for  landings,  skid 
trails,  and  road  clearing.  Examples  include 
but  are  not  limited  to: 

a.  Harvest  of  a  portion  of  a' stand  damaged 
by  a  wind  or  ice  event  and  construction  of 

a  short  temporary  road  to  access  the  damaged 
trees. 

b.  Harvest  of  fire  damaged  trees.- 

12.  Sanitation  harvest  of  trees  to  control 
insects  or  disease  not  to  exceed  250  acres, 
requiring  no  more  than  'h  mile  of  temporary 
road  construction,  including  removal  of 
infested/infected  trees  and  adjacent  green 
trees  up  to  two  tree  lengths  away  if 
determined  necessary  to  control  the  spread  of 
insects  or  disease.  The  proposed  action  may 
include  incidental  removal  of  green  trees  for 


landings,  skid  trails,  and  road  clearing. 
Examples  include  but  are  not  limited  to: 

a.  Felling  and  harvest  of  trees  infested  with 
southern  pine  beetles  and  immediately 
adjacent  green  trees  to  control  expanding 
infestations. 

b.  Harvest  of  green  trees  infested  with 
mountain  pine  beetle  and  trees  already  killed 
by  beetles. 

[PR  Doc.  03-311  Filed  1-7-03;  8:45  amj- 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-838,  C-1 22-839] 

Certain  Softwood  Lumber  From 
Canada:  Notice  of  Initiation  of 
Antidumping  Duty  New  Shipper 
Review  for  the  Period  May  22,  2002, 
Through  October  31,  2002;  Notice  of 
Initiation  of  Countervailing  Duty  New 
Shipper  Review  for  the  Period  January 
1, 2002,  Through  December  31, 2002; 
and  Rescission  of  Countervailing  Duty 
Expedited  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of        , 
antidumping  and  countervailing  duty 
new  shipper  reviews  and  rescission  of 
countervailing  duty  expedited  review  in 
certain  softwood  lumber  from  Canada. 

EFFECTIVE  DATE:  January  8.  2003. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  new  shipper  reviews  of  the 
antidumping  (AD)  and  countervailing 
duty  (CVD)  orders  on  certain  softwood 
lumber  from  Canada.  In  accordance 
with  section  751(a)(2)(B)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  and 
19  CFR  351.214(d)  (2002),  we  are 
initiating  AD  and  CVD  new  shipper 
reviews  for  Scierie  La  Pointe  &  Roy  Ltee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Schepker  or  Keith  Nickerson  (AD 
review)  at  (202)  482-1756  and  (202) 
482-3813,  respectively;  Gayle  Longest 
or  Eric  B.  Greynolds  (CVD  review)  at 
(202)  482-3338  and  (202)  482-0671, 
respectively;  Group  II,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Background 

On  November  26,  2002,  the 
Department  received  timely  requests 
from  Scierie  La  Pointe  &  Roy  Ltee  (La 
Pointe  &  Roy),  in  accordance  with  19 
CFR  351.214(c)  (2002),  for  new  shipper 


reviews  of  the  AD  and  CVD  orders  on 
certain  softwood  lumber  from  Canada, 
which  have  a  May  anniversary  month.' 

As  required  by  19  CFR 
351.214(b)(2)(i),  (ii),  and  (iii)(A),  La 
Pointe  &  Roy  certified  that  it  did  not 
export  certain  softwood  lumber  to  the 
United  States  during  the  period  of 
investigation  (POI),  and  that  it  has  never 
been  affiliated  with  any  exporter  or 
producer  which  exported  certain 
softwood  lumber  during  the  POI.^ 
Pursuant  to  19  CFR  351.214(b)(2)(iv), 
the  company  submitted  documentation 
establishing  the  date  on  which  it  first 
shipped  the  subject  merchandise  to  the 
United  States,  the  date  of  entry  of  that 
first  shipment,  the  volume  of  that  and 
subsequent  shipments,  the  date  of  the 
first  sale  to  an  unaffiliated  customer  in 
the  United  States,  and  that  it  has 
informed  the  Governments  of  Canada 
and  Quebec,  through  counsel,  that  they 
will  be  required  to  provide  a  full 
response  to  the  Department's 
questionnaire.^  , 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act,  and  19  CFR 
351.214(b),  and  based  on  information  on 
the  record,  we  are  initiating  AD  and 
CVD  new  shipper  reviews  for  La  Pointe 
&Roy. 

Initiation  of  Reviews 

On  December  12,  2002,  the  Coalition 
for  Fair  Lumber  Imports  Executive 
Committee  (the  petitioners)  submitted 
comments  regarding  the  new  shipper 
review  requests  of  La  Pointe  &  Roy.  The 
petitioners  allege  that  La  Pointe  &  Roy 
should  not  be  considered  a  new  shipper 
because  it  was  allocated  quota  under  the 
1996  U.S./Canada  Softwood  Lumber 
Agreement.  According  to  the 
petitioners,  as  a  holder  of  quota,  La 
Pointe  &  Roy  had  a  strong  incentive  to 
sell  subject  merchandise  to  the  United 
States  either  directly  or  indirectly."* 

Furthermore,  the  petitioners  assert 
that  even  if  La  Pointe  &  Roy  did  not 
export  subject  merchandise  during  the 
POI,  there  is  no  valid  reason  to  initiate 
a  CVD  new  shipper  review,  since  the 
company  has  requested  an  expedited 
review.  According  to  the  petitioners,  La 
Pointe  &  Roy  is  withdrawing  its  request 
for  expedited  review  because  the 
company  did  not  export  subject 
merchandise  to  the  United  States  during 
the  POI.  The  petitioners  argue  that  a 
company  does  not  have  to  export  the 


'  (See  Certain  Softwood  Lumlxr  Products  from 
Canada.  67  PR  36068,  36070  (May  22.  2002). 

2  See  submission  from  Alston  &  Bird  LLP  to  the 
Department,  dated  November  26,  2002,  at  Exhibits 
1  and  2. 

J  See  Id.,  at  Exhibits  3,  4.  and  5. 

■*  See  submission  from  Dewey  Ballantine  LLP  to 
the  Department,  dated  December  12,  2002,  at  5. 
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subject  merchandise  during  the  POI  to 
be  a  part  of  the  expedited  review 
process  cuid  that  a  CVD  new  shipper 
review  would  have  the  same  focus  as  a 
CVD  expedited  review — whether  and  to 
what  extent  a  particular  product 
benefitted  from  subsidies.  Therefore,  the 
petitioners  assert  that  there  is  no  reason 
for  the  Department  to  initiate  a  CVD 
new  shipper  review  as  the  same  result 
can  be  obtained  through  the  expedited 
review  process. 

On  December  19,  2002,  La  Pointe  & 
Roy  submitted  rebuttal  comments  to  the 
issues  raised  by  the  petitioners;  the 
petitioners  responded  on  December  24, 
2002.  Although  on  December  19,  2002, 
La  Pointe  &  Roy  stated  that  transfer  of 
its  allocated  quota  during  the  POI  was 
done  without  the  specific  knowledge  of 
what  the  ultimate  use  of  the  quota 
would  be  by  the  customer,  on  December 
27,  2002,  it  corrected  its  statement  to 
indicate  that,  in  fact,  it  "was  not 
allocated  any  quota  by  the  Canadian 
government  between  April  1 ,  2000  and 
March  31,  2001,"  ^  the  POI. 

In  addition,  on  December  31,  2002,  La 
Pointe  and  Roy  clarified  that  the  quota 
it  received  in  1998  and  1999  was 
transferred  to  other  companies  in  1998 
and  1999  and  was  not  carried  over  into 
the  POI.  Furthermore,  the  company 
stated  that  the  transfers  of  quota 
described  as  occurring  during  the  POI  in 
its  December  19,  2002,  submission 
occurred  prior  to,  not  during,  the  POI. 

After  reviewing  the  submissions  of  all 
parties,  we  have  determined  that  La 
Pointe  &  Roy's  certifications  that  during 
the  POI  (1)  it  did  not  export  to  the 
United  States  and  (2)  it  did  not  receive 
any  quota  which  would  have  allowed  it 
to  export  to  the  United  States,  are 
sufficient,  for  purposes  of  initiation. 
Moreover,  there  is  no  conflict  with  any 
expedited  review  because  La  Pointe  & 
Roy  is  withdrawing  its  request  for 
expedited  review  on  the  grounds  that  it 
did  not  export  diu-ing  the  POR,  as  stated 
in  their  November  26,  2002,  submission. 
In  sum,  we  have  considered  La  Pointe 
&  Roy's  requests  and  find  that  they  meet 
the  requirements  set  forth  in  the 
Department's  regulations.  Therefore,  in 
accordance  with  section  751(a)(2)(B)(ii) 
of  the  Act  and  19  CFR  351.214(d)(1),  we 
are  initiating  new  shipper  reviews  of  the 
AD  and  CVD  orders  on  certain  softwood 
lumber  from  Canada.  We  intend  to  issue 
the  preliminary  results  of  these  new 
shipper  reviews  not  later  than  180  days 
after  initiation  of  these  reviews.  In 
addition,  we  are  granting  La  Pointe  & 


Roy's  request  to  rescind  the  ongoing 
expedited  review. 


New  shipper  review  pro- 
ceeding 

Period  to  be 
reviewed 

Scierie  La  Pointe  &  Roy 
Ltee. 

05/22/02— 
10/31/02  (AD) 
01/01/02— 
12/31/02  (CVD) 

'■  See  submission  from  Alston  &  Bird  LLP  to  the 
Depertment  on  behalf  of  La  Pointe  &  Roy,  dated 
December  27,  2002. 


We  will  instruct  the  Customs  Service 
to  allow,  at  the  option  of  the  importer, 
the  posting,  until  the  comjpletion  of  the 
reviews,  of  a  bond  or  security  in  lieu  of 
a  cash  deposit  for  each  entry  of  the 
subject  merchandise  from  the  above- 
listed  company  in  accordance  with  19 
CFR  351.214(e).  Because  La  Pointe  & 
Roy  certified  that  it  both  produces  and 
exports  the  subject  merchandise,  the 
sale  of  which  was  the  basis  for  these 
new  shipper  review  requests,  we  will 
apply  the  bonding  privilege  only  to 
subject  merchandise  for  which  La 
Pointe  &  Roy  is  both  the  producer  and 
exporter.  Interested  parties  that  need 
access  to  proprietary  information  in 
these  new  shipper  reviews  should 
submit  applications  for  disclosine  imder 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214(d). 

Dated:  December  31,  2002. 
Bernard  T.  Caireau, 

Deputy  Assistant  Secretary.  Group  II,  Import 

Administration. 

|FR  Doc.  03-348  Filed  1-7-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-846] 

Brake  Rotors  from  the  People's 
Republic  of  China:  Preliminary  Results 
and  Preliminary  Partial  Rescission  of 
the  Fifth  Antidumping  Duty 
Administrative  Review  and  Preliminary 
Results  of  the  Seventh  New  Shipper 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  preliminary  partial  rescission  of  the 
fifth  antidumping  duty  administrative 
review  and  preliminary  results  of  the 
seventh  new  shipper  review. 

SUMMARY:  The  Department  of  Commerce 
is  ciurently  conducting  the  fifth 


administrative  review  and  the  seventh 
new  shipper  review  of  the  antidumping 
duty  order  on  brake  rotors  from  the 
People's  Republic  of  China  ("PRC") 
covering  the  period  April  1,  2001. 
through  March  31,  2002.  The 
administrative  review  examines  16 
exporters,  five  of  which  are  exporters 
included  jn  three  exporter/producer 
combinations.  The  new  shipper  review 
covers  two  exporters. 

We  have  preliminarily  determined 
that  no  sales  have  been  made  below 
normal  value  with  respect  to  the 
exporters  subject  to  these  reviews,  with 
the  exception  of  one  exporter 
determined  to  be  part  of  the  PRC  non- 
market  economy  ("NME")  entity.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  these  reviews,  we 
will  instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  on  entries  of 
subject  merchandise  during  the  period 
of  review,  for  which  the  importer- 
specific  assessment  rates  are  above  de 
minimis.  We  are  also  preliminarily 
rescinding  the  administrative  review 
with  respect  to  five  exporters  included 
in  the  three  exporter/producer 
combinations  because  none  of  those 
respondents  made  shipments  of  the 
subject  merchandise  during  the  period 
of  review. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
We  will  issue  the  final  results  no  later 
than  120  days  from  the  date  of 
publication  of  this  notice. 
EFFECTIVE  DATE:  January  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: ' 
Terre  Keaton  or  Brian  Smith.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  482-1280,  and  (202) 
482-1766,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  26,  2002,  the  petitioner' 
requested  an  administrative  review 
pursuant  to  19  CFR  351.213(b)  for  15 
exporters,-  five  of  which  are  included  in 


<  The  petitioner  is  the  Coalition  for  the 
Presenalion  of  American  Brake  Drum  and  Rotor 
Afterniarkel  Manufacturers. 

■The  names  of  these  exporters  are  as  follows:  (1) 
China  National  Industrial  Machinery  Import  & 
Export  Corporation  ("CNIM");  (2)  Laizhou 
Automobile  Brake  Equipment  Company.  Ltd. 
("LABEC");  (3)  Longkou  Haimeng  Machinecy  (ii., 
Ltd.  ("Haimeng"):  (4)  Laizhou  Hongda  Auto 
Replacement  Parts  Co..  Ltd.  ("Hongda");  (5)  Hongfa 
Machinery  (Dalian)  Co..  Ltd.  ("Hongfa"):  (6) 
Qingdao  Gren  (Group)  Co.  ("GREN"):  (7)  Cjingdao 
Mcita  Automotive  Industry  Company.  Ltd. 
("Meita"):  (8)  Shandong  Huanri  (Group)  (.eneral 
Company  ("Huanri  General"):  (9)  Yantat  Winhere 
Aulo-Part  Manufacturing  Co..  Ltd.  ("Winhere");  and 
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three  exporter/producer  combinations^ 
that  received  zero  rates  in  the  iess-than- 
fair-value  ("LTFV")  investigation  and 
thus  were  excluded  from  the 
antidumping  duty  order  only  with 
respect  to  brake  rotors  sold  through  the 
specified  exporter/producer 
combinations. 

On  April  30,  2002,  the  Department 
received  timely  requests  from  Shanxi 
Fengkun  Metallurgical  Ltd.  Co.  ("Shanxi 
Fengkun")  and  Zibo  Golden  Harvest 
Machinery  Limited  Company  ("Golden 
Harvest")  for  a  new  shipper  review  of 
this  antidumping  duty  order  in 
accordance  with  19  CFR  351.214(c).  On 
this  same  date,  Beijing  Concord  Auto 
Technology  Inc.  ("Beijing  Concord") 
requested  that  the  Department  conduct 
an  administrative  review  of  its  exports 
of  subject  merchandise  for  the  period 
April  1,  2001,  through  March  31,  2002. 

On  May  7,  2002,  both  Shanxi  Fengkun 
and  Golden  Harvest  agreed  to  waive  the 
time  limits  applicable  to  the  new 
shipper  review  and  to  permit  the 
Department  to  conduct  the  new  shipper 
review  concurrently  with  the 
administrative  review. 

On  May  23,  2002,  the  Department 
initiated  em  administrative  review 
covering  the  companies  listed  in  the 
petitioner's  April  26,  2002,  request,  as 
well  as  Beijing  Concord  [see  Initiation 
or  Antidumping  and  Countervailing 
Duty  Administrative  Reviews  and 
Request  for  Revocation  in  Part,  67  FR 
36148). 

On  May  24,  2002,  the  Department 
initiated  a  new  shipper  review  of 
Shanxi  Fengkun  and  Golden  Harvest 
[see  Brake  Rotors  from  the  People's 
Republic  of  China:  Initiation  of  New 
Shipper  Antidumping  Duty  Reviews,  67 
FR  38642  (June,  5,  2002)). 

On  June  3,  2002,  we  issued  a 
questionnaire  to  each  company  listed  in 
the  above-referenced  initiation  notices. 
Also  on  June  3,  2002,  the  Department 
provided  the  parties  an  opportunity  to 
submit  publicly  available  information 
for  consideration  in  these  preliminary 
results. 

On  June  19,  2002,  each  of  the 
exporters  that  received  a  zero  rate  in  the 
LTFV  investigation  stated  that  during 
the  period  of  review  ("FOR")  it  did  not 


(10)  Zibo  Luzhou  Automobile  Parts  Co..  Ltd. 
("ZLAP");  (11)  China  National  Machinery  and 
Equipment  Import  &  Export  (Xianjiang)  Corporation 
("Xianjiang");  (12)  China  National  Automotive 
Industry  Import  &  Export  Corporation  ("CAIEC"): 
(13)  Laizhou  CAPCO  Machinery  Co.,  Ltd.  ("Laizhou 
CAPCO");  (14)  Laizhou  Luyuan  Automobile  Fittings 
Co.  ("Laizhou  Luyuan");  and  (15)  Shenyang 
Honbase  Machinery  Co.,  Ltd.  ("Shenyang"). 

'The  excluded  exporter/producer  combinations 
are:  (1)  Xianjiang/Zibo  Botai:  (2)  CAIEC  or  Laizhou 
CAPCO/Laizhou  CAPCO:  and  (3)  Laizhou  Luyuan 
or  Shenyang/Laizhou  Luyuan  or  Shenyang. 


make  U.S.  sales  of  brake  rotors 
produced  by  companies  other  than 
those  included  in  its  respective 
e'xcluded  exporter/producer 
combination. 

We  received  responses  to  the 
Department's  questionnaire  in  July  and 
August  2002.  We  issued  supplemental 
questionnaires  in  August  2002,  and 
received  responses  in  September, 
October,  and  November  2002. 

Beijing  Concord  did  not  respond  to 
the  Department's  June  3,  2002, 
antidumping  questionnaire. 
Consequently,  on  October  16,  2002,  we 
informed  Beijing  Concord  that  since  the 
Department  had  not  received  a 
questionnaire  response  from  it  by  the 
deadline  granted  to  it,  we  would  have 
to  resort  to  facts  available  in  accordance 
with  section  776(b)  of  the  Act  [see 
"Facts  Available"  section  of  this  notice 
below  for  further  discussion). 

On  October  2,  2002,  the  Department 
conducted  a  data  query  on  brake  rotor 
entries  made  during  the  FOR  from  all 
exporters  named  in'the  excluded 
exporter/producer  combinations  in 
order  to  substantiate  their  claims  that 
they  made  no  shipments  of  subject 
merchandise  during  the  FOR.  As  a 
result  of  the  data  query,  the  Department 
requested  that  the  Customs  Service 
confirm  the  actual  manufacturer  for  25 
specific  entries  associated  with  the 
excluded  exporter/producer 
combinations.  On  December  31,  2002, 
the  Department  issued  a  memorandum 
stating  that  it  preliminarily  found  no 
evidence  that  shipments  of  merchandise 
subject  to  the  order  were  made  by  the 
five  exporters  included  in  the  three 
exporter/producer  combinations  during 
the  FOR.  For  further  discussion,  see  the 
section  of  this  notice  entitled 
"Preliminary  Partial  Rescission  of 
Administrative  Review." 

Also  in  October  2002,  we  issued 
verification  outlines  to  Golden  Harvest, 
GREN,  and  Shanxi  Fengkun.  We 
conducted  verification  of  the  responses 
submitted  by  Golden  Harvest,  GREN 
and  its  U.S.  subsidiary,  and  Shanxi 
Fengkun  during  October  and  November 
2002.  We  issued  verification  reports  in 
December  2002.  [See  December  13, 
2002,  verification  reports  for  Golden 
Harvest  emd  Shanxi  Fengkun  in  the 
Seventh  Antidumping  Duty  New 
Shipper  Review  and  December  20,  2002, 
verification  report  for  GREN  in  the  Fifth 
Antidumping  Duty  Administrative 
Review.) 

On  December  23,  2002,  GREN 
submitted  revised  U.S.  sales  and  factors 
of  production  listings,  pursuant  to  the 
Department's  instructions,  reflecting 
data  corrections  based  on  verification 
findings. 


Scope  of  the  Order 

The  products  covered  by  this  order 
are  brake  rotors  made  of  gray  cast  iron, 
whether  finished,  semifinished,  or 
unfinished,  ranging  in  diameter  from  8 
to  16  inches  (20.32  to  40.64  centimeters) 
and  in  weight  from  8  to  45  poimds  (3,63 
to  20.41  kilograms).  The  size  parameters 
(weight  and  dimension)  of  the  brake 
rotors  limit  their  use  to  the  following 
types  of  motor  vehicles:  automobiles, 
all-terrain  vehicles,  vans  and 
recreational  vehicles  under  "one  ton 
and  a  half,"  and  light  trucks  designated 
one  ton  and  a  half." 


as 


Finished  brake  rotors  are  those  that 
are  ready  for  sale  and  installation 
without  any  further  operations.  Semi- 
finished rotors  are  those  on  which  the 
surface  is  not  entirely  smooth,  and  have 
undergone  some  drilling.  Unfinished 
rotors  are  those  which  have  imdergone 
some  grinding  or  turning. 

These  brake  rotors  are  for  motor 
vehicles,  and  do  not  contain  in  the 
casting  a  logo  of  an  original  equipment 
manufacturer  ("OEM")  which  produces 
vehicles  sold  in  the  United  States  (e.g.. 
General  Motors,  Ford,  Chrysler,  Honda, 
Toyota,  Volvo).  Brake  rotors  covered  in 
the  order  are  not  certified  by  OEM 
producers  of  vehicles  sold  in  the  United 
States.  The  scope  also  includes 
composite  brake  rotors  that  are  made  of 
gray  cast  iron,  which  contain  a  steel 
plate,  but  otherwise  meet  the  above 
criteria.  Excluded  from  the  Scope  of  the 
order  are  brake  rotors  made  of  gray  cast 
iron,  whether  finished,  semifinished,  or 
unfinished,  with  a  diameter  less  than  8 
inches  or  greater  than  16  inches  (less 
than  20.32  centimeters  or  greater  than 
40.64  centimeters)  and  a  weight  less 
than  8  pounds  or  greater  than  45  pounds 
(less  than  3.63  kilograms  or  greater  than 
20.41  kilograms). 

Brake  rotors  are  currently  classifiable 
under  subheading  8708.39.5010  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Period  of  Review 

The  FOR  covers  the  period  April  1, 
2001,  through  March  31,  2002.      . 

Verification 

As  provided  in  section  782(i)(2)  of  the 
Act,  we  verified  information  provided 
by  GREN,  Golden  Harvest,  and  Shanxi 
Fengkun.  We  used  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufacturer's  facilities  and 
examination  of  relevant  sales  and 
financial  records.  Our  verification 
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results  are  outlined  in  the  verification 
report  for  each  of  these  companies  (see 
December  2002  verification  reports  for 
Golden  Harvest,  Shanxi  Fengkun  and 
GREN  for  further  discussion). 

Preliminary  Partial  Rescission  of 
Administrative  Review 

Pursuant  to  19  CFR  351.213(d)(3),  we 
have  preliminarily  determined  that  the 
exporters  which  are  part  of  the  three 
exporter/producer  combinations  which 
received  zero  rates  in  the  LTFV 
investigation  did  not  make  shipments  of 
subject  merchandise  to  the  United 
States  during  the  POR.  Specifically,  (1) 
neither  Laizhou  CAPCO  nor  CAIEC 
exported  brake  rotors  to  the  United 
States  that  were  manufactured  by 
producers  other  than  Laizhou  CAPCO; 
((2)  Xinjiang  did  not  export  brake  rotors 
to  the  United  States  that  were 
manufactured  by  producers  other  than 
Zibo  Botai,  (3)  Shenyang  did  not  export 
brake  rotors  to  the  United  Stated  that 
were  manufactured  by  producers  other 
than  Shenyang  or  Laizhou  Luyuan,  and 
(4)  Laizhou  Luyuan  did  not  export  brake 
rotors  to  the  United  States  that  were 
manufactured  by  producers  other  than 
Laizhou  Luyuan  or  Shenyang. 

In  order  to  make  this  determination, 
we  first  examined  PRC  brake  rotor 
shipment  data  maintained  by  the 
Customs  Service.  We  then  selected 
entries  associated  with  each  exporter 
and  requested  the  Customs  Service  to 
prpvide  documentation  which  would 
enable  the  Department  to  determine 
who  manufactm-ed  the  brake  rotors 
included  in  those  entries.  On  December 
31,  2002,  we  placed  on  the  record  of  this 
review  a  memorandum  which 
summarized  the  data  provided  by  the 
Customs  Service  in  response  to  our 
query.  Based  on  the  results  of  our  query, 
in  accordance  with  19  CFR 
351.213(d)(3),  we  are  preliminarily 
rescinding  the  administrative  review 
because  we  found  no  evidence  that  the 
exporters  in  question  made  U.S. 
shipments  of  the  subject  merchandise 
during  the  POR.  Although  we  still  have 
not  received  manufacturer  confirmation 
on  some  of  the  entries  we  selected  in 
our  sample,  we  will  continue  to  pursue 
this  matter  with  the  Customs  Service 
and  seek  to  obtain  the  necessary  data  for 
consideration  in  our  final  results. 

Facts  Available 

We  issued  Beijing  Concord  the 
Department's  antidumping  duty 
questionnaire  on  June  3,  2002.  Although 
we  provided  Beijing  Concord  with  three 
extensions  of  time  for  submitting  its 
questionnaire  response,  it  failed  to 
provide  its  response  by  the  final 
extended  deadline  date  of  August  9, 


2002.  As  a  result  of  not  receiving  a 
questionnaire  response  from  it  and  in 
light  of  its  coimsel  withdrawing  its 
appearance  on  its  behalf  (see  letter  from 
counsel  dated  August  9,  2002),  we 
issued  Beijing  Concord  a  letter  on 
August  22,  2002,  which  informed  the 
company  that  we  assumed  that  it  did 
not  intend  to  participate  in  this  review. 
On  September  3,  and  16,  2002,  Beijing 
Concord  stated  that  it  would  not  be  able 
to  participate  in  this  review  based  on  its 
decision  to  no  longer  retain  counsel, 
particularly  given  its  alleged  lack  of 
experience  with  our  administrative 
process.  However,  in  those  same  letters, 
Beijing  Concord  stated  that  it  was 
willing  to  respond  to  the  questionnaire 
if  the  Department  wanted  it  to  do  so.  In 
response  to  the  September  3,  and  16, 
2002,  letters  submitted  by  Beijing 
Concord,  we  informed  the  company  on 
October  16,  2002,  that  the  deadline 
(which  had  been  extended  three  times 
pursuant  to  its  request)  for  submitting  a 
response  to  the  Department's  June  3, 
2002,  antidumping  questionnaire  had 
long  passed  and  that  we  would  not  be 
able  to  provide  it  with  another 
opportunity  to  respond  to  the  , 

questionnaire  in  this  review.  In 
addition,  we  informed  Beijing  Concord 
that  we  would  have  to  apply  facts 
available  to  it  in  accordance  with 
section  776(b)  of  the  Act. 

Under  section  782(c)  of  the  Act,  a 
respondent  has  a  responsibility  not  only 
to  notify  the  Department  if  it  is  imable 
to  provide  requested  information,  but 
also  to  provide  a  "full  explanation  and 
suggested  alternative  forms."  Beijing 
Concord's  September  3,  and  16,  2002, 
letters  documented  for  the  record  the 
company's  decision  not  to  provide  this 
information  in  a  timely  manner  and  it 
has  otherwise  failed  to  respond  to  our 
requests  for  information,  thereby  failing 
to  comply  with  this  provision  of  the 
statute.  Therefore,  we  determine  that 
Beijing  Concord  failed  to  cooperate  to 
the  best  of  its  ability,  making  the  use  of 
an  adverse  inference  appropriate. 
Consequently,  Beijing  Concord  is  not 
eligible  to  receive  a  separate  rate  and 
continues  to  be  part  of  the  PRC  NME 
entity,  subject  to  the  PRC-wide  rate. 

In  this  segment  of  the  proceeding,  in 
accordance  with  Department  practice 
[see,  e.g..  Rescission  of  Second  New 
Shipper  Review  and  Final  Results  and 
P.artial  Rescission  of  First  Antidumping 
Duty  Administrative  Review  of  Brake 
Rotors  from  the  People's  Republic  of 
China,  64  FR  61581,  61584  (November 
12, 1999)),  as  adverse  facts  available,  we 
have  assigned  to  exports  of  the  subject 
merchandise  by  Beijing  Concord  the 
PRC-wide  rate  of  43.32  percent,  a  rate 
that  was  calculated  based  on 


information  contained  in  the  petition. 
The  Department's  practice  when         -^ 
selecting  an  adverse  rate  irom  among 
the  possible  sources  of  information  is  to 
ensure  that  the  margin  is  sufficiently 
adverse  "as  to  effectuate  the  purpose  of 
the  facts  available  rule  to  induce  a 
respondent  to  provide  the  Department 
with  complete  and  accurate  information 
in  a  timely  manner."  See  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Static  Random  Access  Memory 
Semiconductors  from  Taiwan,  63  FR 
8909,  8932,  February  23, 1998. 

Section  776  of  the  Act  provides  that 
where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  Secondary 
information  is  described  in  the  SAA  as 
"(ilnformation  derived  from  the  petition 
that  gave  rise  to  the  investigation  or 
review  under  section  751  concerning 
the  subject  merchandise." 

With  respect  to  the  relevance  aspect 
of  corroboration,  the  Department  stated 
in  Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
Japan,  and  Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
from  Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  57391, 
57392  (November  6.  1996)  ("TRBs"), 
that  it  will  "consider  information 
reasonably  at  its  disposal  as  to  whether 
there  are  circumstances  that  would 
render  a  margin  irrelevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin."  See  also  Fresh  Cut 
Flowers  from  Mexico;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  6812, 
6814  (February  22, 1996)  (disregarding 
the  highest  margin  in  the  case  as  best 
information  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  extremely  high  margin). 

We  corroborated  the  petition 
information  in  subsequent  reviews  to 
the  extent  that  we  noted  the  history  of 
corroboration  and  found  that  we  had  not 
received  any  information  that  warranted 
revisiting  the  issue.  See  Fresh  Garlic 
from  the  People's  Republic  of  China: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Partial 
Rescission  of  Administrative  Review,  65 
FR  48464  (August  8,  2000).  Similarly, 
no  information  has  been  presented  in 
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the  current  review  that  calls  into 
question  the  reliability  or  the  relevance 
of  the  information  contained  in  the 
petition.  We  thus  find  that  the 
information  is  reliable;  therefore,  we 
have  applied,  as  adverse  facts  available, 
the  PRC-wide  rate  from  prior 
administrative  reviews  of  this  order  and 
have  satisfied  the  corroboration 
requirements  under  section  776(c)  of  the 
Act.  See  Persulfates  from  the  People's 
Republic  of  China:  Prehminary  Results 
of  Antidumping  Duty  Administrative 
Review,  66  FR  18439,  18441  (April  9, 
2001)  (employing  a  petition  rate  used  as 
adverse  facts  available  in  a  previous 
segment  as  the  adverse  facts  available  in 
the  current  review).  We  have 
determined  that  this  rate  has  probative 
value  and,  therefore,  is  an  appropriate 
rate  to  be  applied  in  this  review  to 
exports  of  subject  merchandise  by 
Beijing  Concord  as  facts  otherwise 
available. 

Separate  Rates 

In  proceedings  involving  NME 
coimtries,  the  Department  begins  with  a 
rebuttable  presumption  that  all 
companies  within  the  country  are 
subject  to  government  control  and  thus 
should  be  assessed  a  single  antidumping 
duty  deposit  rate  (i.e.,  a  PRC-wide  rate). 

Of  the  12  respondents  that  submitted 
questionnaire  responses,  three  of  the 
PRC  companies  (i.e.,  Hongfa.  Meita,  and 
Winhere)  are  wholly  foreign-owned. 
Thus,  for  these  three  companies, 
because  we  have  no  evidence  indicating 
that  they  are  under  the  control  of  the 
PRC  government,  a  separate  rates 
analysis  is  not  necessary  to  determine 
whether  they  are  independent  from 
government  control  (see  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Creatine  Monohydrate  from 
the  People's  Republic  of  China,  64  FR 
71104,  71105  (December  20,  1999); 
Preliminary  Results  of  First  New 
Shipper  Review  and  First  Antidumping 
Duty  Administrative  Review:  Certain 
Preserved  Mushrooms  from  the  People's 
Republic  of  China,  65  FR  66703,  66705 
(November  7,  2000);  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  From  the  People's 
Republic  of  China  ("Bicycles")  61  FR 
19026  (April  30,  1996)). 

The  remaining  nine  respondents  (i.e.. 
Golden  Harvest,  Haimeng,  Hongda, 
ZLAP.  CNIM,  GREN,  Huanri  General, 
LABEC  and  Shanxi  Fengkun)  are  either 
joint  ventures  between  PRC  and  foreign 
companies,  collectively-owned 
enterprises  and/or  limited  liability 
companies  in  the  PRC.  Thus,  for  these 
nine  respondents,  a  separate  rates 
analysis  is  necessary  to  determine 
whether  the  exporters  are  independent 


from  government  control  (see  Bicycles 
at  61  FR  56570).  To  establish  whether  a 
firm  is  sufficiently  independent  in  its 
export  activities  from  government 
control  to  be  entitled  to  a  separate  rate, 
the  Department  utilizes  a  test  arising 
from  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Sparklers  from 
the  People's  Republic  of  China,  56  FR 
20588  (May  6,  1991)  ("Sparklers"),  and 
amplified  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China,  59  FR  22585  (May  2,  1994) 
("Silicon  Carbide"].  Under  the  separate- 
rates  criteria,  the  Department  assigns 
separate  rates  in  NME  cases  only  if  the 
respondent  can  demonstrate  the  absence 
of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 

1.  De /ure  Control 

CNIM.  Golden  Harvest.  GREN. 
Haimeng.  Hongda,  Huaiu-i  General, 
LABEC,  Shanxi  Fengkim,  and  ZLAP 
have  each  placed  on  the  administrative 
record  documents  to  demonstrate 
absence  of  de  jure  control,  including  the 
"The  Enterprise  Legal  Person 
Registration  Administrative 
Regulations,"  promulgated  on  June  3, 
1988;  the  1990  "Regulation  Governing 
Rural  Collectively-Owned  Enterprises  of 
PRC;"  and  the  1994  "Foreign  Trade  Law 
of  the  People's  Republic  of  China." 

As  in  prior  cases,  we  have  analyzed 
these  laws  and  have  foimd  them  to 
establish  sufficiently  an  absence  of  de 
jure  control  of  collectively-owned 
enterprises,  joint  ventures  between  PRC 
and  foreign  companies,  and/or  limited 
liability  companies.  See,  e.g..  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Furfuryl  Alcohol  from  the 
People's  Republic  of  China  ("Furfuryl 
Alcohol")  60  FR  22544  (May  8,  1995), 
and  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Partial- 
Extension  Steel  Drawer  Slides  with 
Rollers  from  the  People's  Republic  of 
China,  60  FR  29571  (June  5.  1995).  We 
have  no  new  information  in  this 
proceeding  which  would  cause  us  to 
reconsider  this  determination  with 
regard  to  CNIM.  Golden  Harvest.  GREN, 
Haimeng,  Huanri  General,  Hongda. 
LABEC,  Shanxi  Fengkun,  and  ZLAP. 

2.  De  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See  Silicon  Carbide  and 
Furfuryl  Alcohol.  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 


determining  whether  the  respondents 
are,  in  fact,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  whether  the  export  prices 
are  set  by.  or  subject  to  the  approval  of. 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses  (see  Silicon  Carbide  and  Furfuryl 
Alcohol). 

CNIM,  Golden  Harvest,  GREN, 
Haimeng,  Hongda,  Huanri  General, 
LABEC,  Shanxi  Fengkun,  and  ZLAP 
'  have  each  asserted  the  following:  (1)  it 
establishes  its  own  export  prices;  (2)  it 
negotiates  contracts  without  guidance 
from  any  governmental  entities  or 
organizations;  (3)  it  makes  its  own 
personnel  decisions;  and  (4)  it  retains 
the  proceeds  of  its  export  sales,  uses 
profits  according  to  its  business  needs, 
and  has  the  authority  to  sell  its  assets 
and  to  obtain  loans.  Additionally,  each 
of  these  companies'  questionnaire 
responses  indicates  that  its  pricing 
during  the  POR  does  not  suggest 
coordination  among  exporters. 

In  this  segment  of  the  proceeding,  the 
Department  selected  three  of  the  12 
respondents  for  verification,  namely 
Golden  Harvest,  GREN,  and  Shanxi 
Fengkun.  The  Department  did  not  select 
the  other  nine  respondents  (i.e.,  CNIM, 
Haimeng,  Hongda,  Hongfa,  Huanri 
General,  LABEC,  Meita,  Winhere.  and 
ZLAP)  for  verification. 

For  Golden  Harvest,  GREN,  and 
Shanxi  Fengkun,  the  Department  found 
no  evidence  at  verification  of 
govenunent  involvement  in  any  of  these 
companies'  business  operations. 
Specifically,  Department  officials 
examined  sales  documents  that  showed 
that  each  of  these  three  respondents 
negotiated  its  contracts  and  set  its  own 
sales  prices  with  its  customers.  In 
addition,  the  Department  reviewed  sales 
payments,  bank  statements  and 
accounting  documentation  that 
demonstrated  that  each  of  these  three 
respondents  received  payment  from  its 
U.S.  customers  via  bank  wire  transfer, 
which  was  deposited  into  its  own  bank 
account  without  government 
intervention.  Finally,  the  Department 
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examined  internal  company 
memoranda,  such  as  appointment 
notices  and  election  results,  which 
demonstrated  that  each  of  these  three 
companies  selected  its  own 
management.  See  pages  five  through 
seven  of  the  Department's  verification 
report  for  Golden  Harvest;  pages  10 
through  12  of  the  Department's 
verification  report  for  GREN;  and  pages 
six  and  seven  of  the  Department's 
verification  report  for  Shanxi  Fengkun. 
This  information,  taken  in  its  entirety, 
supports  a  finding  that  there  is  a  de 
facto  absence  of  governmental  control  of 
each  of  these  companies'  export 
functions. 

With  regard  to  CNIM,  Haimeng, 
Hongda,  Huanri  General,  LABEC,  and 
ZLAP  (i.e.,  the  other  six  respondents 
subject  to  the  separate  rates  test  in  this 
review),  the  Department  elected  not  to 
verify  these  companies'  responses  in 
accordance  with  section  351.307(b)(3). 
Based  on  documentation  contained  in 
each  company's  response,  the 
Department  also  finds  that  each  of  these 
six  respondents  (1)  negotiated  its 
contracts  and  set  its  own  sales  prices 
with  its  customers;  (2)  received  payment 
from  its  U.S.  customers  via  bank  wire 
transfer,  which  was  deposited  into  its 
own  bank  account  without  government 
intervention;  (3)  retained  its  profits  and, 
where  applicable,  arranged  its  own 
financing;  and  (4)  selected  its  own 
management  (see  each  respondent's 
questionnaire  responses). 

Consequently,  we  have  determined 
that  CNIM,  Golden  Harvest,  GREN, 
Haimeng,  Hongda,  Huanri  General, 
LABEC,  Shanxi  Fengkun  and  ZLAP 
have  each  met  the  criteria  for  the 
application  of  separate  rates  either 
through  documentation  submitted  on 
the  record  subject  to  verification  or 
through  actucil  verification.  See  Notice 
of  Final  Determination  at  Less  Than 
Fair  Value:  Persulfates  from  the  People's 
Republic  of  China,  62  FR  27222  (May 
19,  1997). 

Normal  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  CNIM,  Golden 
Harvest,  GREN,  Haimeng,  Huanri 
General,  Hongda,  Hongfa,  LABEC, 
Meita,  Shanxi  Fengkun,  Winhere,  and 
ZLAP  to  the  United  States  were  made  at 
prices  below  normal  value  ("NV"),  we 
compared  each  company's  export  prices 
to  NV,  as  described  in  the  "Export 
Price,"  "Constructed  Export  Price,"  and 
"Normal  Value"  sections  of  this  notice, 
below. 

Export  Price 

For  11  of  the  12  respondents  [i.e., 
CNIM,  Golden  Harvest,  Haimeng, 


Huanri  General,  Hongda,  Hongfa, 
LABEC,  Meita,  Shanxi  Fengkun, 
Winhere,  and  ZLAP),we  used  export 
price  methodology  in  accordance  with 
section  772(a)  of  die  Act  because  the 
subject  merchandise  was  first  sold  prior 
to  importation  by  the  exporter  outside 
the  United  States  directly  to  an 
unaffiliated  purchaser  in  the  United 
States,  and  constructed  export  price  was 
not  otherwise  indicated. 

1.  CNIM,  Golden  Harvest,  Hongfa, 
Meita,  Shanxi  Fengkun,  Winhere,  and 
ZLAP 

We  calculated  EP  based  on  packed,  . 
FOB  foreign  port  prices  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  foreign  inland  freight  and 
foreign  brokerage  and  handling  charges 
in  the  PRC,  in  accordance  with  section 
772(c)  of  the  Act.  Because  foreign  inland 
freight  and  foreign  brokerage  and 
handling  fees  were  provided  by  NME 
service  providers  or  paid  for  in  an  NME 
currency,  we  based  those  charges  on 
surrogate  rates  from  India  (see 
"Surrogate  Country"  section  below).  To 
value  foreign  inland  trucking  charges, 
we  used  a  November  1999  average  truck 
freight  value  based  on  price  quotes  from 
Indian  trucking  companies.  Based  on 
our  verification  findings,  we  revised  the 
reported  distance  from  Golden  Harvest 
to  the  port  of  exportation  [see  page  13 
of  the  Golden  Harvest  verification 
report).  To  value  foreign  brokerage  and 
handling  expenses,  we  relied  on  public 
information  reported  in  the  1997-1998 
new  shipper  review  of  the  antidumping 
duty  order  on  stainless  steel  wire  rod 
from  India. 

2.  Haimeng,  Hongda,  Huanri  General, 
and  LABEC 

We  calculated  EP  based  on  packed, 
GIF,  CFR  or  FOB  foreign  port  prices  to 
the  first  unaffiliated  purchaser  in  the 
United  States.  Where  appropriate,  we 
made  deductions  from  the  starting  price 
(gross  imit  price)  for  foreign  inland 
freight  and  foreign  brokerage  and 
handling  charges  in  the  PRC,  marine 
insurance  and  international  freight,  in 
accordance  with  section  772(c)  of  the 
Act.  As  all  foreign  inland  freight  and 
foreign  brokerage  and  handling  fees 
were  provided  by  NME  service 
providers  or  paid  for  in  an  NME 
currency,  we  vdufid  these  services 
using  the  Indian  surrogate  values 
discussed  above.  For  marine  insurance, 
we  used  public  information  that  was 
used  in  the  200Q-2001  administrative 
review  of  the  antidumping  duty  order 
on  tapered  roller  bearings  and  parts 
thereof,  finished  and  unfinished,  hx>m 


the  People's  Republic  of  China.  For 
international  freight  [i.e.,  ocean  freight 
and  U.S.  inland  freight  expenses  from 
the  U.S.  port  to  the  warehouse  (where 
applicable)),  we  used  the  reported 
expense  because  each  of  these  four 
respondents  used  market-economy 
freight  carriers  and  paid  for  those 
expenses  in  a  market-economy  currency 
(see,  e.g..  Brake  Rotors  from  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  New  Shipper  Review, 
64  FR  9972,  9974  (March  1,  1999)). 

Constructed  Export  Price 

For  GREN,  we  calculated  constructed 
export  price  ("CEP")  in  accordance  with 
section  772(b)  of  the  Act.  We  found  that 
GREN  made  CEP  sales  during  the  POR 
because  the  sales  were  made  for  the 
account  of  GREN  by  the  respondent's 
subsidiary  in  the  United  States  to 
unaffiliated  purchasers.  We  based  CEP 
on  packed,  delivered  or  ex-warehouse 
prices  to  the  first  unaffiliated  purchaser 
in  the  United  States.  Where  appropriate, 
we  made  deductions  from  the  starting 
price  (gross  unit  price)  for  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Act;  these  included, 
where  appropriate,  foreign  inland 
freight  and  foreign  brokerage  and 
handling  charges  in  the  PRC, 
international  freight  (i.e.,  ocean  freight 
and  U.S.  inland  freight  from  the  U.S. 
port  to  the  warehouse),  marine 
insurance,  U.S.  customs  duties  and  fees 
(including  harbor  maintenance  fees, 
merchandise  processing  fees,  and 
brokerage  and  handling),  and  U.S. 
inland  freight  expenses  (i.e.,  freight 
from  the  plant  to  the  customer).  As  all 
foreign  inland  freight,  foreign  brokerage 
and  handling,  and  marine  insurance 
expenses  were  provided  by  NME  service 
providers  or  paid  for  in  an  NME 
currency,  we  valued  these  services 
using  the  Indian  surrogate  values 
discussed  above.  For  international 
freight  (i.e.,  ocean  freight  and  U.S. 
inland  freight  expenses  from  the  U.S. 
port  to  the  warehouse  (where 
applicable)),  we  used  the  reported 
expense  because  the  respondent  used  a 
market-economy  freight  carrier  and  paid 
for  those  expenses  in  a  market-economy 
currency. 

In  accordance  with  section  772(d)(1) 
of  the  Act,  we  also  deducted  those 
selling  expenses  associated  with 
economic  activities  occurring  in  the 
United  States,  including  direct  selling 
expenses  (commissions  and  credit 
expenses),  and  indirect  selling  expenses 
(including  inventory  carrying  costs) 
incurred  in  the  United  States.  We  also 
made  an  adjustment  for  profit  in 
accordance  with  section  772(d)(3)  of  the 
Act. 
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Normal  Value 

A.  Non-Market  Economy  Status 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
Pursuant  to  section  771(18){C)(i)  of  the 
Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority  (see  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and 
Preliminary  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Freshwater  Crawfish  Tail  Meat 
From  the  People's  Republic  of  China,  66 
FR  52100,  52103  (October  12,  2001)). 
None  of  the  parties  to  this  proceeding 
has  contested  such  treatment. 
Accordingly,  we  calculated  normal 
value  in  accordance  with  section  773(c) 
of  the  Act,  which  applies  to  NME 
countries. 

B.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  an  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that  (1)  cire  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME  country,  and  (2)  are 
significant  producers  of  comparable 
merchandise.  India  and  Indonesia  are 
among  the  countries  comparable  to  the 
PRC  in  terms  of  overall  economic 
development  (see  Memorandum  from 
the  Office  of  Policy  to  Irene  Darzenta 
Tzafolias,  dated  May  29,  2002).  hi 
addition,  based  on  publicly  available 
information  placed  on  the  record,  India 
is  a  significant  producer  of  the  subject 
merchandise.  Accordingly,  we 
considered  India  the  primary  surrogate 
country  for  purposes  of  valuing  the 
factors  of  production  because  it  meets 
the  Department's  criteria  for  surrogate 
country  selection.  Where  we  could  not 
firtd  surrogate  values  from  India,  we 
used  values  from  Indonesia. 

3.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on  the 
factors  of  production  which  included, 
but  were  not  limited  to:  (A)  hours  of 
labor  required;  (B)  quantities  of  raw 
materials  employed;  (C)  amounts  of 
energy  and  other  utilities  consumed; 
and  (D)  representative  capital  costs, 
including  depreciation.  We  used  the 
factors  reported  by  each  of  the  12 
respondents  which  produced  the  brake 
rotors  it  exported  to  the  United  States 
during  the  POR.  To  calculate  NV,  we 
multiplied  the  reported  unit  factor 
quantities  by  publicly  available  Indian 
or  Indonesian  values. 


Based  on  our  verification  findings  at 
Golden  Harvest,  we  revised  the 
following  data  in  its  response:  (1)  the 
reported  per-unit  weight  for  tin  clamps 
and  steel  strap  for  all  models;  (2)  the 
reported  per-unit  weight  for  corrugated 
paper  cartons  reported  for  two  models; 
(3)  the  per-unit  factor  amounts  for  direct 
labor  for  all  models;  and  (4)  the 
distances  from  Golden  Harvest  to  three 
of  its  suppliers  (see  pages  17,  19,  and  20 
of  the  Golden  Harvest  verification 
report).  Based  on  our  verification 
findings  at  Shanxi  Fengkun,  we  revised 
the  reported  per-unit  weight  for  five  of 
its  packing  materials  (i.e.,  corrugated 
paper  cartons,  nails,  plastic  bags,  tape, 
and  steel  strap)  (see  page  18  of  the 
Shanxi  Fengkun  verification  report). 
Based  on  our  verification  findings  at 
GREN,  we  revised  the  distances 
reported  from  GREN  to  four  of  its 
suppliers  (see  page  7  of  the  GREN 
verification  report). 

The  Department's  selection  of  the 
surrogate  values  applied  in  this 
determination  was  based  on  the  quality, 
specificity,  and  contemporaneity  of  the 
data.  As  appropriate,  we  adjusted  input 
prices  to  make  them  delivered  prices. 
For  those  values  not  contemporaneous 
with  the  POR  and  quoted  in  a  foreign 
currency  or  in  U.S.  dollars,  we  made 
adjustments  for  inflation  using 
wholesale  price  indices  published  in  the 
International  Monetary  Fimd's 
International  Financial  Statistics. 

To  value  pig  iron,  steel  scrap, 
ferrosilicon,  ferromanganese,  limestone, 
lubrication  oil,  ball  bearing  cups,  coking 
coal  and  firewood,  we  used  April  2001- 
December  2001  average  import  values 
from  Monthly  Statistics  of  the  Foreign 
Trade  of  India  ["Monthly  Statistics"). 
We  relied  on  the  factor  specification 
data  submitted  by  the  respondents  for 
the  above-mentioned  inputs  in  their 
questionnaire  and  supplemental 
questionnaire  responses  for  purposes  of 
selecting  surrogate  values  from  Monthly 
Statistics.  Because  we  could  not  obtain 
a  product-specific  price  from  India  to 
value  lug  bolts,  we  used  a  January- 
November  1999  product-specific  import 
value  from  the  Indonesian  government 
publication  Indonesian  Foreign  Trade 
Statistical  Bulletin  (see  Bicycles,  61  FR 
at  19040  (Comment  17)).  Certain 
respondents  (i.e.,  Golden  Harvest, 
Haimeng,  Huanri  General,  LABEC,  and 
ZLAP)  stated  in  their  responses  they  did 
not  incur  an  expense  for  bearing  cups 
and  lug  bolts  because  thefr  U.S. 
customer  provided  these  items  to  them 
free  of  charge.  In  support  of  their  claim 
that  they  incurred  no  expense  for  these 
items,  the  respondents  provided  either 
the  sales  agreement  or  purchase  order 
from  their  U.S.  customers.  Therefore,  for 


the  preliminary  results,  we  have  not 
valued  these  items  for  those 
respondents. 

We  also  added  an  amount  for  loading 
and  additional  transportation  charges 
associated  with  delivering  coal  to  the 
factory  based  on  June  1999  Indian  price 
data  contained  in  the  periodical 
Business  Line. 

We  based  our  surrogate  value  for 
electricity  on  data  obtained  from  Energy 
Data  Directory  &■  Yearbook  (1999-2000). 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 

To  value  selling,  general,  and 
administrative  ("SG&A")  expenses, 
factory  overhead  and  profit,  we  used  the 
2000-2001  financial  data  of  Kalyani 
Brakes  Limited  ("Kalyani")  emd  Rico 
Auto  Industries  Limited  ("Rico"). 

Where  appropriate,  we  removed  from 
the  surrogate  overhead  and  SG&A 
calculations  the  excise  duty  amoimt 
listed  in  the  financial  reports.  We  made 
certain  adjustments  to  the  ratios 
calculated  as  a  result  of  reclassifying 
certain  expenses  contained  in  the 
financial  reports.  For  further  discussion 
of  the  adjustments  made,  see  the 
Preliminary  Results  Valuation 
Memorandum,  dated  December  31, 
2002. 

All  inputs  were  shipped  by  truck. 
Therefore,  to  value  PRC  inland  freight, 
we  used  a  November  1999  average  truck 
freight  value  based  on  price  quotes  from 
Indian  trucking  companies. 

In  accordance  with  the  decision  of  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Sigma  Corp.  v.  United  States.  117  F. 
3d  1401  (1997),  we  revised  our 
methodology  for  calculating  source-to- 
factory  surrogate  freight  for  those 
material  inputs  that  are  valued  based  on 
CIF  import  values  in  the  surrogate 
country.  We  have  added  to  CIF 
surrogate  values  from  India  a  surrogate 
freight  cost  using  the  shorter  of  the 
reported  distances  from  either  the 
closest  PRC  port  of  importation  to  the 
factory,  or  from  the  domestic  supplier  to 
the  factory  on  an  input-specific  basis. 
To  value  corrugated  paper  cartons, 
nails,  plastic  bags  and  sheets/covers, 
steel  strip,  tape,  clamps,  and  labels,  we 
used  April  2001-December  2001  average 
import  values  from  Monthly  Statistics. 
All  respondents  included  the  weight  of 
the  clamp  in  their  reported  steel  strip 
weights.  With  the  exception  of  one 
respondent  {i.e..  Golden  Harvest), 
because  the  material  of  the  clamp  and 
steel  strip  was  the  same  for  both  inputs, 
we  valued  these  factors  using  the 
combined  weight  reported  by  those 
respondents.  For  Golden  Harvest,  we 
separately  valued  the  two  packing 
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material  inputs  since  the  clamps  were 
made  out  of  tin. 

To  value  pallet  wood,  we  used  a 
January  1999-November  1999  pallet 
wood  value  from  the  Indonesian 
publication  Indonesian  Foreign  Tmde 
Statistical  Bulletin  because  we  consider 
the  value  for  this  input  from  Monthly 
Statistics  to  be  unreliable  {see  Tapered 
Roller  Bearings  and  Parts  Thereof, 


Finished  and  Unfinished,  From  the 
People's  Republic  of  China:  Final 
Results  of  1998-1999  Administrative 
Review,  Partial  Rescission  of  Review, 
and  Determination  Not  To  Revoke  Order 
in  Part.  66  FR  1953,  1955  (January  10, 
2001)  and  accompanying  decision 
memorandum  at  Comment  10,  and 
Persulfates  from  the  People's  Republic 
of  China:  Final  Results  of  Antidumping 


Duty  Administrative  Review  and  Partial 
Rescission  of  Administrative  Review,  65 
FR  46691  {July  31,  2000)). 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  margins  exist  during  the 
period  April  1,  2001,  through  March  31, 
2002: 


Manufacturer/producer/exporter 


Margin  Percent 


PRC  NME  entity  (which  includes  Beijing  Concord)  .». 

China  National  Industrial  Machinery  Import  &  Export  Corporation 

Hongfa  Machinery  (Dalian)  Co.,  Ltd 

Laizhou  Automobile  Brake  Equipment  Company,  Ltd 

Longkou  Haimeng  Machinery  Co.,  Ltd 

Laizhou  Hongda  Auto  Replacement  Parts  Co.,  Ltd 

Qingdao  Gren  (Group)  Co 

Qingdao  Meita  Automotive  Industry  Company,  Ltd 

Shanxi  Fengkun  Metallurgical  Ltd.  Co 

Shandong  Huanri  (Group)  General  Company 

Yantal  Winhere  Auto-Part  Manufacturing  Co.,  Ltd 

Zibo  Golden  Harvest  Machinery  Limited  Company  

Zibo  Luzhou  Automobile  Parts  Co.,  Ltd / 


43.32 

0.43  (de  minimis) 
0.00 

0.18  (de  minimis) 

0.07  (cte  minimis) 
0.00 

0.09  (de  minimis) 

0.12  (de  minimis) 
0.00 

0.03  (de  minimis) 
0.00 
0.00 

0.16  (de  minimis) 


'  Ve  will  disclose  the  calculations  used 
in  our  analysis  to  the  parties  to  this 
proceeding  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  this 
notice.  Any  hearing,  if  requested,  will 
be  held  on  March  31,  2003. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  the  party's  name,  address,  and 
telephone  number;  (2)  the  nimiber  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  CFR  351.310(c). 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  case  briefs  and 
rebuttal  briefs.  Case  briefs  from 
interested  parties  may  be  submitted  not 
later  than  February  21,  2003.  Rebuttal 
briefs,  limited  to  issues  raised  in  the 
case  briefs,  will  be  due  not  later  than 
February  28,  2003.  Parties  who  submit 
case  briefs  or  rebuttal  briefs  in  this 
proceeding  are  requested  to  submit  with 
each  argimient  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argimient.  Parties  are  also  encouraged  to 
provide  a  summary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  at  the  hearing,  if  held,  not  later  than 
120  days  after  the  date  of  publication  of 
this  notice. 


Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Pursuant  to  19  CFR 
351.212(b)(1),  we  will  calculate 
importer-specific  ad  valorem  duty 
assessment  rates  based  on  the  ratio  of 
the  total  amount  of  the  dumping 
margins  calculated  for  the  examined 
sales  to  the  total  entered  value  of  those 
same  sales.  In  order  to  estimate  the 
entered  value  for  those  sales  where  this 
information  was  unavailable,  we  will 
subtract  applicable  movement  expenses 
from  the  gross  sales  value.  In 
accordance  with  19  CFR  351.106(c)(2), 
we  will  instruct  the  Customs  Service  to 
liquidate  without  regard  to  antidumping 
duties  all  entries  of  subject  merchandise 
during  the  POR  for  which  the  importer- 
specific  assessment  rate  is  zero  or  de 
minimis  (i.e.,  less  than  0.50  percent). 
The  Department  will  issue  appropriate 
appraisement  instructions  for  the 
companies  subject  to  this  review 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  For  entries  of 
the  subject  merchandise  during  the  POR 
from  companies  not  subject  to  this 
review,  we  will  instruct  the  Customs 
Service  to  liquidate  them  at  the  cash 
deposit  rate  in  effect  at  the  time  of  entry. 

Cash  Deposit  Requirements 

Upon  completion  of  these  reviews,  for 
entries  from  CNIM,  Golden  Harvest, 
GREN,  Haimeng,  Hongda,  Hongfa, 
Huanri  General,  LABEC,  Meita,  Shanxi 
Fengkun,  Winhere,  and  ZLAP,  we  will 
require  cash  deposits  at  the  rate 


established  in  the  final  results  as  further 
described  below. 

The  following  deposit  requfrements 
will  be  effective  upon  publication  of  the 
final  results  of  these  administrative  and 
new  shipper  reviews  for  all  shipments 
of  brake  rotors  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  the  cash  deposit  rate  for 
CNIM,  Golden  Harvest,  GREN,  Haimeng, 
Hongda,  Hongfa,  Huanri  General, 
LABEC,  Meita,  Shanxi  Fengkun, 
Winhere,  and  ZLAP  will  be  the  rate 
determined  in  the  final  results  of  review 
(except  that  if  the  rate  is  de  minimis, 
i.e.,  less  than  0.50  percent  within  the 
meaning  of  19  CFR  351.106(c)(1),  a  cash 
deposit  rate  of  zero  will  be  required);  (2) 
the  cash  deposit  rate  for  PRC  exporters 
who  received  a  separate  rate  ina  prior 
segment  of  the  proceeding  will  continue 
to  be  the  rate  assigned  in  that  segment 
of  the  proceeding;  (3)  the  cash  deposit 
rate  for  the  PRC  NME  entity  (e.g.,  which 
includes  Beijing  Concord)  will  continue 
to  be  43.32  percent;  and  (4)  the  cash 
deposit  rate  for  non-PRC  exporters  of 
subject  merchandise  from  the  PRC  will 
be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter.  These 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
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regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failiu-e  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

These  administrative  and  new  shipper 
reviews  and  notice  are  in  accordance 
with  sections  751(a)(1)  and  (2)(B)  of  the 
Act. 

Dated:  December  31.  2002. 
Susan  Kuhbach, 

■  Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-346  Filed  1-7-03;  8:45  am] 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-849;  A-821-«08;  A-791-B04] 

Cut-to-Length  Cartion  Steel  Plate  From 
the  People's  Republic  of  China,  the 
Russian  Federation,  and  South  Africa; 
Final  Results  of  Expedited  Sunset 
Review  of  Suspended  Antidumping 
Duty  Investigations 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  review:  cut-to-length 
carbon  steel  plate  from  the  People's 
Republic  of  China,  the  Russian 
Federation,  and  South  Africa. 

SUMMARY:  On  September  3,  2002,  the 
Department  of  Commerce  ("the 
Department")  published  the  notice  of 
initiation  of  sunset  reviews  of  the 
suspended  antidimiping  duty 
investigations  on  cut-to-length  carbon 
steel  plate  from  the  People's  Republic  of 
China  (the  "PRC"),  the  Russian 
Federation  ("Russia"),  and  South  Africa 
("Africa").  On  the  basis  of  notices  of 
intent  to  participate  and  adequate 
substantive  comments  filed  on  behalf  of 
domestic  interested  parties  and 
inadequate  response  (in  these  cases,  no 
response)  from  respondent  interested 
parties,  we  determined  to  conduct 
expedited  (120-day)  reviews.  As  a  result 
of  these  reviews,  we  find  that 
termination  of  the  suspended 
antidumping  duty  investigations  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  dumping  at  the  levels 
listed  below  in  the  section  entitled 
"Final  Results  of  Reviews." 
EFFECTIVE  DATE:  January  8,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Martha  V.  Douthit  or  James  P.  Maeder, 
Jr.,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC,  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
3330,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  3,  2002,  the 
Department  published  the  notice  of 
initiation  of  the  sunset  reviews  of  the 
suspended  antidumping  duty 
investigations  on  cut-to-length  carbon 
steel  plate  ("CTL  Steel  Plate")  from  the 
PRC,  Russia,  and  South  Africa  (67  FR 
56268).  The  Department  received 
Notices  of  Intent  to  Participate  on  behalf 
of  Bethlehem  Steel  Corporation,  United 
States  Steel  Corporation,  IPSCO  Steel 
Inc.,  and  Nucor  Corporation 
(collectively  "domestic  interested 
parties"),  within  the  deadline  specified 
in  section  351.218(d)(l)(i)  of  the  Sunset 
Regulations.  The  domestic  interested 
parties  claimed  interested  party  status 
under  Section  771(9)(C)  of  the  Tariff  Act 
of  1930  (the  "Act"),  as  U.S. 
manufacturers  and  producers  of  a 
domestic  like  product.  We  received 
complete  substantive  responses,  in  the 
Chinese,  Russian,  and  South  African 
reviews,  from  the  domestic  interested 
parties,  within  the  30-day  deadline 
specified  in  the  Sunset  Regulations 
under  section  351.218(d)(3)(i). 
Bethlehem  Steel  Corporation  and  the 
United  States  Steel  Corporation  have 
been  active  participants  in  the  Russian 
and  South  African  proceedings  since  the 
petition  was  filed.  IPSO  participated  in 
the  original  investigation  through 
questionnaire  responses  to  the 
International  Trade  Commission.  Nucor 
did  not  participate  in  the  initial 
investigation.  "The  domestic  interested 
parties  are  committed  to  full 
participation  in  this  five-year  review. 

We  aid  not  receive  a  substantive 
response  from  any  respondent 
interested  party  to  these  proceedings.  As 
a  result,  pursuant  to  Section  751(c)(3)(B) 
of  the  Tariff  Act  of  1930,  as  amended 
("the  Act")  and  19  CFR 
351.218(e)(l)(ii)(C)  of  the  Department's 
Regulations,  the  Department  conducted 
expedited,  120-day,  reviews  of  these 
suspended  investigations. 

Scope  of  Reviews 

The  products  covered  under  the 
suspension  agreements  are  hot-rolled 
iron  and  non-alloy  steel  universal  mill 
plates  (i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm  but  not 


exceeding  1250  mm  and  of  a  thickness 
of  not  less  than  4  mm,  not  in  coils  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twice  the  thickness.  Included  as  subject 
merchandise  in  this  petition  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  beveled  or 
roimded  at  the  edges.  This  merchandise 
is  currently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  7208.40.3030,  7208.40.3060, 
7208.51.0030.  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.13.0000,  7211.14.0030, 
7211.14.0045,7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Excluded  from  the  subject 
merchandise  within  the  scope  of  the 
petition  is  grade  X-70  plate.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

These  reviews  cover  all  imports  from 
all  manufacturers,  producers,  and 
exporters  of  CTL  Steel  Plate  from  the 
PRC,  Russia,  and  South  Africa. 


Analysis  of  Comments  Received 

All  issues  raised  in  these  cases  by 
parties  to  these  sunset  reviews  are 
addressed  in  the  "Issues  and  Decision 
Memorandum"  ("Decision  Memo") 
from  Jeffrey  A.  May,  Director,  Office  of 
Pohcy,  Import  Administration,  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 
Administration,  dated  January  2,  2003, 
which  is  hereby  adopted  by  this  notice. 
The  issues  discussed  in  the  Decision 
Memo  include  the  likelihood  of 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  likely 
to  prevail  were  the  suspended 
investigation  be  terminated.  Parties  can, 
find  a  complete  discussion  of  all  issues 
raised  in  these  reviews  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
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room  B-099  of  the  main  Commerce 
Building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov/fm, 
under  the  heading  "January  2003."  The 


paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Final  Results  of  Reviews 

We  determine  that  termination  of  the 
antidumping  duty  suspension 


agreement  on  CTL  Steel  Plate  from  the 
PRC,  Russia,  and  South  Africa  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping  at  the  following 
percentage  weighted-average  margins: 


Margin 
(percent) 


Chinese  Manufacturers/Producers/Exporters 

Anstian  (AISCO/Anshan  International/Sincerely  Asia  Ltd.) , 

Baoshan  (Bao/Baoshan  International  Trade  Corp./Bao  Steel  Metals  Trading  Corp.) 

Liaoning , 

Shanghai  Pudong  

WISCO  (Wuhan/International  Economic  and  Trading  Corp./Cheenvu  Trader  Ltd.) 

China-Wide 

Russian  Manufacturers/Producers/Exporters 

Severstal , _ 

Russia-Wide 

South  African  IManufacturers/Producers/Exporters 

l-iighveld '. 

Isoor  ^ 

All  Others : 


30.68 
30.51 
17.33 
38.16 
128.59 
128.59 


,    53.81 
185.00 


26.01 
50.87 
38.36 


This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  of  the  Department's  regulations. 
Timely  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  Uie  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  these 
results  and  notice  in  accordance  with 
sections  751(c),  752,  and  777(i)(l}  of  the 
Act. 

Dated:  January  2,  2003. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-350  Filed  1-7-03;  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-58a-846] 

Certain  Hot-Rolled  Flat-Rolled  Cartx)n- 
Quallty  Steel  Products  From  Japan: 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 


SUMMARY:  In  accordance  with  19  CFR 
351.213(b)(1),  the  Department  of 
Commerce  (the  Department)  received  a 
timely  request  from  petitioners, 
Bethlehem  Steel  Corporation  and 
United  States  Steel  Corporation,  to 
conduct  an  administrative  review  of  the 
sales  of  subject  merchandise  made  by 
producers  Sumitomo  Metal  Industries, 
Ltd.  (Siunitomo),  and  Kawasaki  Steel 
Corporation  (Kawasaki).  On  July  24, 
2002,  the  Department  initiated  an 
administrative  review  of  the 
cmtidumping  duty  order  on  certain  hot- 
rolled  flat-rolled  carbon-quality  steel 
products  from  Japan  for  the  period  of 
review  (POR)  from  June  1,  2001  to  May 
31,  2002.  Because  petitioners  have 
withdrawn  their  request  for  review 
within  90  days  of  the  notice  of 
initiation's  pubhcation  date,  and 
because  no  other  parties  requested  a 
review,  the  Department  is  rescinding 
this  review  in  accordance  with  19  CFR 
351.213(d)(1). 

EFFECTIVE  DATE:  January  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hoadley,  AD/CVD  Enforcement 
Group  in.  Office  7,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3148. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  29,  1999,  the  Department 
published  in  the  Federal  Register  the 


antidumping  duty  order  on  certain  hot- 
rolled  flat-rolled  carbon-quality  steel  flat 
products  from  Japan.  See  Antidumping 
Duty  Order;  Certain  Hot-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
Frcmi  Japan,  64  FR  34778.  In  response 
to  a  timely  request  from  petitioners, 
Bethlehem  Steel  Corporation  and 
United  States  Steel  Corporation,  filed  in 
accordance  with  19  CFR  351.213(b),  the 
Department  initiated  an  administrative 
review  of  this  antidimiping  duty  order, 
covering  the  period  of  June  1,  2001 
through  May  31,  2002.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  67  FR  48435 
(July  24,  2002).  The  request  covered  two 
manufactiu^rs/exporters  of  the  subject 
merchandise,  Kawasaki  and  Sumitomo. 
Kawasaki  submitted  a  letter  to  the 
Department  on  September  10,  2002 
stating  that  it  did  not  have  any 
reviewable  or  reportable  U.S.  sales, 
entries,  or  shipments  of  subject 
merchandise  during  the  POR.  On 
October  22,  2002,  petitioners  withdrew 
their  request  for  an  administrative 
review  with  respect  to  both  Kawasaki 
and  Sumitomo. 

Rescission  of  Review 

Piu-suant  to  our  regulations,  the 
Department  will  rescind  an 
administrative  review,  "if  a  party  that 
requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review."  See  19  CFR 
351.213(d)(1).  This  section  further 
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provides  that  the  Secretary  may  extend 
this  Ume  limit  if  the  Secretary  decides 
that  it  is  reasonable  to  do  so.  See  CFR 
351.213(d)(1).  In  this  case,  petitioners' 
withdrawal  of  their  request  for  review 
was  within  the  90-day  time  limit,  and 
there  were  no  other  requests  for  review. 
Therefore,  the  Department  is  rescinding 
this  administrative  review  for  the  period 
June  1,  2001  through  May  31.  2002.  The 
Department  will  issue  appropriate 
assessment  instructions  to  the  U.S. 
Customs  Service.  This  notice  is 
published  in  accordance  with  sections 
751(a)(2)(B)  and  777(i)  of  the  Act. 

Dated:  December  24,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  03-349  Filed  1-7-03;  8:45  am] 

BILUNG  COOe  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-808] 

stainless  Steel  Wire  Rods  from  India; 
Preliminary  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review. 

summary:  The  Department  of  Commerce 
("the  Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  wire  rods  ("SSWR")  from  India  in 
response  to  a  request  by  the  Viraj  Group, 
Limited  ("Viraj  Group"),  and  by 
petitioners,  who  requested  a  review  of 
the  following  companies:  Panchmahal 
Steel  Limited  ("Panchmahal"),  Mukand 
Limited  ("Mukand")  and  Isibars  Steel 
("Isibars").  The  period  of  review    , 
("POR")  is  December  1.  2000.  through 
November  30.  2001. 

We  have  preliminarily  determined 
that  Mukand  and  the  Viraj  Group  have 
sold  subject  merchandise  at  less  than 
normal  value  ("NV")  during  the  POR.  In 
addition,  we  have  determined  to  rescind 
the  review  with  respect  to  Isibars  based 
on  the  withdrawal  of  the  only  request 
for  review  of  the  company.  Lastly,  we 
have  preliminarily  determined  to  apply 
an  adverse  facts  available  ("AFA")  rate 
to  all  sales  and  entries  of  Panchmahal's 
subject  merchandise  during  the  POR.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  this  administrative 
review,  we  will  instruct  the  U.S. 


Customs  Service  to  assess  antidumping 
duties  on  entries  of  subject  merchandise 
during  the  POR  for  which  the  importer- 
specific  assessment  rates  are  above  de 
minimis. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
segment  of  the  proceeding  are  requested 
to  submit  with  the  argument:  (1)  a 
statement  of  the  issue,  and  (2)  a  brief 
summary  of  the  argument. 
EFFECTIVE  DATE:  January  8.  2003 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  Viraj  Group  contact  Stephen  Bailey 
at  (202)  482-1102.  for  Panchmahal 
contact  Marlene  Hewitt  at  (202)  482- 
1385,  for  Mukand  contact  Jonathen 
Herzog  at  (202)  482^271,  and  for 
Isibars  contact  Lilit  Astvatsatrian  at 
(202)  482-6412,  or  Robert  Boiling  at 
(202)  482-3434.  AD/CVD  Enforcement 
Group  m.  Office  9.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amenthnents 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  imless 
odierwise  indicated,  all  references  to  the 
Department's  regulations  are  to  the 
provisions  codified  at  19  C.F.R.  Part  351 
(2001). 

Background 

On  October  20,  1993,  the  Department 
published  the  final  determination  in  the 
Federal  Register  that  resulted  in  the 
antidumping  duty  order  on  certain 
stainless  steel  wire  rod  from  India.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Stainless  Steel 
Wire  Rods  From  India,  58  FR  54110 
(October  20.  1993)  (" Antidumping  Duty 
Ordef).  On  December  3,  2001.  the 
Department  published  in  the  Federal 
Register  a  notice  of  opportimity  to 
request  an  administrative  review  of  this 
antidumping  duty  order.  See 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review,  66  FR  60183, 
(December  3.  2001)  ("Opportunity  to 
Request  Administrative  Review'']. 
On  December  27.  2001.  the  Viraj 
•   Group  requested  an  administrative 
review  of  the  antidumping  duty  order 
on  certain  stainless  steel  wire  rods  from 
India.  See  the  Viraj  Group's  December 


27.  2001  submission.  On  December  28. 
2001 .  petitioners  requested  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  wire  rods  ftx)m  India  for 
Isibars.  Mukand.  and  Panchmahal.  See 
petitioner's  December  28.  2001 
submission.  In  accordance  with  19 
C.F.R.  351.221(b),  we  published  a  notice 
of  initiation  of  the  review  of  Isibars, . 
Mukand.  Panchmahal  and  the  Viraj 
Group  on  January  29.  2002.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  67  FR  4236,  (January  29.  2002). 
On  January  29.  2002.  the  Department 
issued  a  questionnaire  to  the  Viraj 
Group.  Panchmahal.  Mukand,  and 
Isibars.  The  Department  initiated  a  cost 
of  production  inquiry  and  requested 
that  Isibars  and  the  Viraj  Group  respond 
to  section  D  of  the  questionnaire  in 
addition  to  sections  A.  B.  and  C 

Isibars.  Mukand.  and  the  Viraj  Group 
submitted  their  Section  A  questionnaire 
responses  on  February  26.  2002.  On 
March  15.  and  20.  2002,  Panchmahal 
submitted  its  Section  A  questionnaire 
response  in  two  submissions. 

On  March  26,  2002,  petitioners 
submitted  cdnmients  regarding  Isibars' 
Section  A  questionnaire  response.  On 
April  5.  2002,  Isibars  and  Mukand 
submitted  their  Sections  B  and  C 
questionnaire  responses.  On  April  8  and 
9,  2002,  the  Viraj  Group  submitted  its 
Sections  B,  C,  and  D  questionnaire 
responses,  respectively.  On  April  9. 
2002.  Panchmahal  submitted  its 
Sections  B  and  C  questionnaire 
responses.  On  May  9,  2002,  petitioners 
withdrew  their  request  for  an 
administrative  review  for  Isibars. 

On  April  23  and  25,  2002.  petitioners 
submitted  allegations  that  Panchmahal 
and  Mukand  were  selling  subject 
merchandise  below  their  costs  of 
production,  respectively.  See  petitioners 
April  23,  2002  submission  at  2  and 
April  25.  2002  at  2.  On  May  30,  2002. 
the  Department  initiated  a  cost  of 
production  inquiry  with  respect  to 
Mukand.  and  issued  its  Section  D 
questionnaire  to  Mukand.  On  June  11, 
2002,  the  Department  initiated  a  cost  of 
production  inquiry  with  respect  to 
Panchmahal,  and  issued  its  Section  D 
questionnaire  to  Panchmahal.  On  Jiuie 
27,  2002,  Mukand  submitted  its  Section 


'  Because  the  Department  disregarded  certain 
Viraj  Group  sales  made  in  the  home  market  at 
prices  below  the  cost  of  producing  the  subject 
merchandise  in  the  most  recently  completed 
segment  of  this  proceeding  and  excluded  such  sales 
from  normal  value,  the  Department  determined  that 
there  are  reasonable  grounds  to  believe  or  suspect 
that  the  Viraj  Group  made  sales  in  the  home  market 
at  prices  below  the  cost  of  producing  the 
merchandise  in  this  review.  See  Final  Results:  and 
section  773(bK2)(A)lii)  of  the  Act. 
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D  questionnaire  response.  On  August  1, 
2002,  Panchmahal  submitted  its  Section 
D  questionnaire  response. 

The  Department  issued  its  first 
Sections  A,  B,  and  C  supplemental 
questionnaire  to  Mukand  on  July  3, 
2002.  The  Department  received  a 
response  to  this  questionnaire  on  July 
17,  2002.  The  Department  issued  a 
second  Sections  A,  B,  C  and  a  first 
Section  D  supplranental  questionnaire 
to  Mukand  on  August  7,  2002,  and 
received  a  response  to  this 
questionnaire  on  August  23,  2002,  with 
accompanying  exhibits  submitted  on 
August  26,  2002.  The  Department  issued 
its  third  supplemental  questionnaire  for 
Sections  A,  B,  C  and  D  to  Mukand  on 
September  9,  2002,  and  received  a 
response  on  September  26,  2002.  On 
October  4,  2002,  the  Department  issued 
its  foiuth  Sections  A,  B,  C  and  D 
supplemental  questionnaire  to  Mukand 
and  received  a  response  on  October  11, 
2002.  On  October  17,  2002,  the 
Department  issued  a  fifth  supplemental 
questionnaire  concerning  Sections  A 
and  C  to  Mukand.  The  Department 
received  a  response  to  this 
questionnaire  on  October  21,  2002.  The 
Department  issued  a  sixth  supplemental 
questionnaire  concerning  Sections  B,  C, 
and  D  on  November  26,  2002,  to 
Mukand  and  received  a  response  to  this 
questionnaire  on  December  4,  2002.  The 
Department  issued  a  seventh 
supplemental  questionnaire  to  Mukand 
concerning  Section  C  on  November  26, 
2002,  and  received  a  response  to  this 
questionnaire  on  December  13,  2002. 

The  Department  issued  a  Section  A 
supplemental  questionnaire  to 
Panchmahal  on  May  7,  2002.  The 
Department  received  a  response  to  this 
questionnaire  on  May  29  and  30,  2002. 
The  Department  issued  to  Panchmahal  a 
Sections  B  and  C  supplemental 
questionnaire  on  July  16,  2002,  and 
received  a  response  to  this 
questionnaire  on  July  29,  2002.  The 
Department  issued  to  Panchmahal  a 
Sections  A,  B,  C,  and  D  supplemental 
questionnaire  on  August  27,  2002,  and 
received  a  response  on  September  19, 
2002,  with  additional  material  and 
exhibits  on  September  23,  2002.  The 
Department  issued^to  Panchmahal  a 
Section  D  supplemental  questionnaire 
on  September  12,  2002,  and  received  a 
response  on  September  23,  2002.  The 
Department  issued  to  Panchmahal  a 
Sections  B,  C,  and  D  supplemental 
questionnaire  on  October  1,  2002,  and 
received  a  response  to  this 
questionnaire  on  October  18,  2002.  The 
Department  issued  to  Panchmahal  a 
Section  D  supplemental  questionnaire 
on  October  23,  2002,  and  received  a 
response  to  this  questionnaire  on 


October  25,  2002.  The  Department 
issued  to  Panchmahal  a  Sections  B,  C, 
and  D  supplemental  questionnaire  on 
October  28,  2002,  and  received  a 
response  to  this  questionnaire  on 
November  5,  2002.  The  Department 
issued  to  Panchmahal  a  Section  D 
supplemental  questionnaire  on 
November  7,  2002,  and  received  a 
response  to  this  questionnaire  on 
November  12,  2002. 

The  Department  issued  its  first 
Sections  A,  B,  C,  and  D  supplemental 
questionnaire  to  the  Viraj  Group  on  Jime 
12,  2002.  The  Department  received  a 
response  to  this  questionnaire  on  July 
23,  2002.  The  Department  issued  a 
second  Sections  A,  B,  C,  and  D 
supplemental  questionnaire  to  the  Viraj 
Group  on  September  13,  2002,  and 
received  a  response  to  this 
questionnaire  ft'om  the  Viraj  Group  on 
October  4,  2002,  with  the  accompanying 
exhibits  submitted  on  October  7,  2002. 
The  Department  issued  a  third 
supplemental  questionnaire  to  Viraj  for 
Sections  B  and  C  on  September  20, 
2002,  in  which  we  asked  for  a  revised 
database  for  the  home  and  U.S.  markets. 
The  Department  received  a  response  to 
this  supplemental  questionnaire  on 
October  7.  2002.  The  Department  issued 
a  fourth  supplemental  questionnaire  for 
Sections  A,  B,  C,  and  D  to  the  Viraj 
Group  on  November  18,  2002.  The 
Department  received  a  response  to  this 
questionnaire  on  December  2,  2002. 

On  July  9,  2002,  due  to  the  reasons  set 
forth  in  the  Extension  of  Time  Limit  for 
the  Preliminary  Results  of  Antidumping 
Administrative  Review:  Certain 
Stainless  Steel  Wire  Rod  from  India,  67 
FR  45481,  the  Department  extended  the 
due  date  for  the  preliminary  results.  In 
accordance  with  section  751(a)(3)(A)  of 
the  Act,  the  Department  extended  the 
due  date  for  the  notice  of  preliminary 
results  60  days,  fixim  the  original  due 
date  cff  September  2,  2002,  to  November 
1,  2002.  See  Extension  of  Time  Limit  for  ^ 
the  Preliminary  Results  of  Antidumping 
Administrative  Review:  Certain 
Stainless  Steel  Wire  Rod  from  India,  67 
FR  45481  (July  9,  2002). 

Additionally,  on  September  17,  2002, 
in  accordance  with  section  751(a)(3)(A) 
of  the  Act,  the  Department  again 
extended  the  due  date  for  the  notice  of 
preliminary  results  an  additional  30 
days,  from  the  revised  due  date  of 
November  1,  2002  to  December  1,  2002. 
See  Extension  of  Time  Limit  for  the 
Preliminary  Results  of  Antidumping 
Administrative  Review:  Certain 
Stainless  Steel  Wire  Rod  from  India,  67 
FR  58585  (September  17,  2002). 

Further,  on  November  13,  2002,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act,  the  Department  again  extended 


the  due  date  for  the  notice  of 
preliminary  results  an  additional  30 
days,  from  the  revised  due  date  of 
December  1,  2002  to  December  31,  2002. 
See  Stainless  Steel  Wire  Rod  from  India: 
Extension  of  Time  Limit  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  67  FR  68834 
(November  13,  2002). 

Period  of  Review 

The  period  of  review  ("POR")  is 
December  1,  2000,  through  November 
30,  2001. 

Scope  of  the  Review 

The  merchandise  luider  review  is 
certain  SSWR,  which  are  hot-rolled  or 
hot-rolled  annealed  and/or  pickled 
rounds,  squares,  octagons,  hexagons  or 
other  shapes,  in  coils.  SSWR  are  made 
of  alloy  steels  containing,  by  weight,  1.2 
percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  These  products 
are  only  manufactured  by  hot-rolling 
and  are  normally  sold  in  coiled  form,  - 
and  are  of  solid  cross  section.  The 
majority  of  SSWR  sold  in  the  United 
States  are  round  in  cross-section  shape, 
annealed  and  pickled.  The  most 
common  size  is  5.5  millimeters  in 
diameter. 

The  SSWR  subject  to  this  review  are 
currently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  review  is  dispositive 
of  whether  or  not  the  merchandise  is 
covered  by  the  review. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  sales  and  cost 
information  provided  by  Mukand  ft-om 
October  21  through  October  31,  2002, 
using  standard  verification  procedures, 
including  an  examination  of  relevant 
sales,  cost,  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  version  of  the  verification  report 
and  are  on  file  in  the  Department's 
Central  Records  Unit  located  in  Room 
B-099  of  the  main  Department  of 
Commerce  Building,  14th  Street  and 
Constitution  Avenue,  N.W.,  "* 

Washington,  D.C. 

Partial  Rescission  of  Review 

Section  351.213(d)(1)  of  the 
Department's  regulations  provides  that  a 
party  which  requests  an  administrative 
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review  may  withdraw  the  request 
within  90  days  after  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  administrative  review. 
The  Department  may  extend  this 
deadline  if  it  is  reasonable  to  do  so.  On 
May  9,  2002,  petitioners  withdrew  their 
request  for  an  administrative  review  of 
Isibars.  Although  petitioners  withdrew 
their  request  for  the  review  after  the  90- 
day  period  had  expired,  the  Department 
is  rescinding  the  administrative  review 
of  Isibars  for  the  order  on  SSWR  from 
India  for  the  period  December  1,  2000 
through  November  30,  2001,  because  the 
review  for  this  company  had  not  yet 
progressed  beyond  a  point  where  it 
would  have  been  unreasonable  to  allow 
the  petitioners  to  withdraw  their  request 
for  review,  no  other  party  requested  a 
review  of  Isibars,  and  no  party  objected; 
it  is  therefore  reasonable  for  the 
Department  to  rescind  the  review  with 
Tespect  to  Isibars.  This  action  is 
consistent  with  the  Department's 
practice.  See  Frozen  Concentrated 
Orange  Juice  From  Brazil;  Final  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review.  67  FR 
40913  (June  14,  2002)  and  Antifriction 
Bearings  and  Parts  Thereof  From 
France.  Germany,  Japan,  and  the  United 
Kingdom:  Partial  and  Full  Rescissions  of 
Antidumping  Duty  Administrative 
Reviews,  67  FR  65089  (October  23, 
2002)  where,  pursuant  to  a  request  filed 
after  the  90  day  deadline,  the 
Department  rescinded  the  review  with 
respect  to  one  respondent  because  the 
review  of  that  respondent  had  not 
progressed  beyond  a  point  where  it 
would  have  been  unreasonable  to  grant 
the  request  for  rescission.  Therefore,  in 
accordance  with  19  C.F.R.  351.213(d)(1) 
and  consistent  with  the  Department's 
practice,  the  Department  is  rescinding 
the  review  with  respect  to  Isibars. 

Facts  Available 

In  the  instant  review,  despite 
numerous  requests  and  clarifications 
from  the  Department,  Panchmahal  failed 
to  provide  or  withheld  the  information 
the  Department  requested.  As  explained 
in  detail  below,  because  the  Department 
received  inadequate  responses  to  the 
questionnaire  and  multiple 
supplemental  questionnaires  from 
Panchmahal,  the  Department  could  not 
verify  the  incomplete  information  that 
Panchmahal  did  provide,  which  is 
necessary  for  the  margin  analysis. 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party:  (A) 
withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested  subject  to  sections  782  (c)  and 
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(e);  (C)  significantly  impedes  a 
proceeding  under  this  title;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified  as 
provided  in  section  782(i)  of  the  Act,  the 
Department  shall,  subject  to  Section 
782(d),  use  the  facts  otherwise  available 
in  reaching  the  applicable 
determination. 

Section  782(c)(1)  of  the  Act  provides 
that,  if  an  interested  party  promptly 
notifies  the  Department  that  it  is  unable 
to  submit  the  information  requested  in 
the  requested  form  and  manner,  together 
with  a  full  explanation  and  suggested 
alternative  forms  in  which  such  party  is 
able  to  submit  the  information,  the 
Department  shall  take  into 
consideration  the  ability  of  the  party  to 
submit  the  information  in  the  requested 
form  and  manner,  and  may  modify  such 
requirements  to  the  extent  necessary  to 
avoid  imposing  an  unreasonable  burden 
on  that  party.  Section  782(c)(2)  of  the 
Act  similarly  provides  that  the 
Department  shall  consider  the  ability  of 
the  party  submitting  the  information 
and  shall  provide  such  interested  party 
assistance  that  is  practicable. 

Section  782(d)  of  the  Act  provides 
that,  if  the  Department  deterinines  that 
a  response  to  a  request  for  information 
does  not  comply  with  the  request,  the 
Department  will  inform  the  person 
submitting  the  response  of  the  nature  of 
the  deficiency  and  shall,  to  the  extent 
practicable,  provide  that  person  the 
opportunity  to  remedy  or  explain  the 
deficiency.  If  the  person  submits  further 
information  that  continues  to  be 
unsatisfactory,  or  this  information  is  not 
submitted  within  the  applicable  time 
limits,  the  Department  may,  subject  to 
section  782(e)  of  the  Act,  disregard  all 
or  part  of  the  original  and  subsequent 
responses,  as  appropriate. 

Pursuant  to  section  782(e)  of  the  Act, 
notwithstanding  the  Department's 
determination  that  the  submitted 
information  is  "deficient"  under  section 
782(d)  of  the  Act,  the  Department  shall 
not  decline  to  consider  such 
information  if  all  of  the  following 
requirements  are  satisfied:  (!•)  The 
information  is  submitted  by  tl^ 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

In  this  investigation,  Panchmahal 
failed  to  provide  or  withheld  the 
information  necessary  to  properly 
calculate  a  dumping  margin,  in  the  form 
and  manner  requested  by  the 


Department,  which  prevented  the 
Department  from  conducting 
verification.  Despite  numerous  requests 
and  extra  assistance  ft'om  the 
Department,  Panchmahal  failed  to 
provide  cost  reconciliations,  that  is,  an 
explanation  as  to  how  it  compiled  its 
POR  per-unit  costs  as  derived  ft-om  its 
cost  accounting  system/financial 
statements.  Furthermore,  Panchmahal  is 
aware  of  the  Department's  requirements 
given  that  it  has  participated  in  other 
reviews  in  other  proceedings  in  which 
the  Department  verified  Panchmahal's 
cost  and  sales  information.  See  Stainless 
Steel  Bar  From  India;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  and  Partial 
Rescission  of  Administrative  Reviewed 
FR  8939,  (February  5,  2001). 

The  Department  specifically 
requested  the  cost  reconciliations  in  the 
original  questionnaire  sent  to 
Panchmahal  on  January  29,  2002.  The 
Department  offered  Panchmahal  the 
opportunity  to  supplement  its 
questionnaire  response  pursuant  to 
section  782(d)  of  the  Act  to  address  the 
deficiencies  and  omissions  of  data 
which  rendered  its  previous  response 
inadequate  for  use  in  the  preliminary 
determination.  In  particular,  the 
Department  issued  six  supplemental 
questioimaires  for  section  D  [i.e.,  August 
27,  2002;  September  12,  2002;  October 
1,  2002;  October  23,  2002;  October  28, 
2002;  and  November  7.  2002).  Five  of 
these  supplemental  questionnaires 
requested  that  Panchmahal  reconcile  its 
reported  POR  per-unit  costs  to  its 
financial  statements.  In  the 
supplemental  questionnaires,  the 
Department  also  requested  Panchmahal 
to  calculate  its  cost  of  production 
figures  based  on  actual  costs  incurred  by 
Panchmahal  during  the  POR.  Moreover, 
in  accordance  with  section  782(c)  the 
Department  also  considered 
Panchmahal's  difficulties  in  submitting 
the  requested  information  and  provided 
additional  telephone  and  electronic- 
mail  clarifications. 

Although  Panchmahal  eventually 
provided  what  it  alleged  were  its 
reported  cost  data  on  a  POR  basis  in  the 
fifth  supplemental  questionnaire 
response,  Panchmahal  still  failed  to 
explain  the  methodology  it  used  to 
derive  its  POR  per-unit  costs  from  its 
cost  accounting  system.  See  fifth 
Supplemental  Questionnaire  Response, 
received  November  4,  2002. 
Panchmahal's  failure  to  reconcile  its 
financial  statements  to  its  POR  per-unit 
costs  as  requested  by  the  Department  in 
its  original  and  six  supplemental 
questionnaires  constitutes  a  failure 
because  Panchmahal  did  not  provide 
the  required  information  without 
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explanation  and  because  Panchmahal 
also  withheld  the  information  although 
it  knew  the  requirements  of  the 
Department  for  cost  verification  based 
on  its  own  previous  experience  and 
declined  to  comply  to  the  best  of  its 
ability  under  sections  776(a)(2)(A)  and 
(B).  Most  importantly,  this  failure  to 
provide  or  withholding  of  the  requested 
information  by  Panchmahal  has  resulted 
in  an  inadequate  respoiise  that 
prevented  the  Department  from 
conducting  verification  and  using  its 
data  in  the  preliminary  results.  See 
Cancellation  of  Verification 
Memorandum  to  the  File  from  Stephen 
Bailey  to  Edward  Yang,  dated  November 
18,  2002.  Thus,  pursuant  to  sections 
776(a)(2)(A)  and  (B)  of  the  Act,  and 
having  satisfied  sections  782(c)(2),  (d), 
and  (e)  of  the  Act,  the  Department  must 
apply  facts  otherwise  available  in  this 
case. 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  provides  that  adverse  inferences 
may  be  used  in  selecting  from  the  facts 
available  if  a  party  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information.  Adverse  inferences  are 
appropriate  "to  ensure  that  the  party 
does  not  obtain  a  more  favorable  result 
by  failing  to  cooperate  than  if  it  had 
cooperated  fully."  See  Statement  of 
Administrative  Action  ("SAA") 
accompanying  the  Uruguay  Round 
Agreements  Act  ("URAA"),  H.R.  Doc. 
No.  103-316,  Citation  No.  (1994),  at  870. 
Furthermore,  "an  affirmative  finding  of 
bad  faith  on  the  part  of  the  respondent 
is  not  required  before  the  Department 
may  make  an  adverse  inference."  See 
also  Antidumping  Duties, 
Countervailing  Duties;  Final  Rule.  62  FR 
27340  (May  17,  1997). 

In  this  case,  Panchmahal  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  the  request  for 
information.  As  discussed  above, 
despite  the  numerous  requests  by  the 
Department,  Panchmahal  failed  to 
provide  or  withheld  requested 
information  from  the  Department.  In 
response  to  Panchmahal's  request  for 
assistance  via  a  telephone  call  from  Mr. 
Pratik  of  Panchmahal,  the  Department 
clarified  to  Panchmahal  the 
Department's  cost  reconciliation 
requests  both  in  the  telephone 
conversation  and  in  a  follow-up  e-mail. 
See  Memorandum  to  the  File  dated 
November  1,  2002.  Panchmahal  was 
provided  numerous  opportunities  and 
supplemental  questionnaires  to  fully 
respond  to  the  Department's  request  for 
a  cost  reconciliation  and  to  correct 
response  deficiencies,  in  accordance 
with  section  782(d)  of  the  Act.  See 


Cancellation  of  Verification 
Memorandum  to  the  File  from  Stephen 
Bailey  to  Ed  Yang,  dated  November  18, 
2002.  However,  despite  the  assistance 
offered  and  provided  by  the 
Department's  staff,  Panchmahal  failed  to 
submit  a  questionnaire  response  that 
addressed  the  most  important 
deficiency  identified  by  the  Department 
in  each  of  the  six  supplemental 
questionnaires,  the  cost  reconciliation. 

Due  to  Panchmahal's  failure  to 
provide  the  necessary  requested 
information  that  the  Department  had 
identified  as  necessary  for  the 
verification,  the  Department  was 
precluded  from  conducting  verification 
by  the  inadequacy  of  information  on  the 
record.  Moreover,  Panchmahal  failed  to 
provide  a  reasonable  explanation  for  its 
failure  to  comply  with  these  standard 
requests  for  information.  Accordingly, 
the  Department  finds  that  Panchmahal 
did  not  act  to  the  best  of  its  ability  to 
provide  the  information  requested, 
despite  the  extensive  assistance 
provided  by  the  Department.  As  facts 
available,  we  have  preliminarily 
assigned  Panchmahal  the  all  others  rate 
of  48.80  percent. 

Collapsing 

In  the  previous  administrative  review, 
the  Department  decided  to  collapse 
Viraj  Forgings  Limited  ("VFL"),  Viraj 
Alloys  Limited  ("VAL")  and  Viraj 
Impoexpo  Limited  ("VIL")  because  the 
companies  were  found  capable,  through 
their  sales  and  production  operations,  of 
manipulating  prices  or  affecting 
production  decisions  (of  each  other). 
See  Stainless  Steel  Wire  Rod  From 
India;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  67  FT? 
37391  (May  29,  2002).  In  this  case,  the 
Viraj  Group  reported  that  there  were  no 
operational  or  legal  changes  to  the  Viraj 
Group  during  this  POR.  See  the  Viraj 
Group's  July  23,  2002  submission  at 
page  1.  Based  on  the  decision  in  the 
previous  administrative  review  and 
because  no  information  on  the  record 
deviates  from  the  facts  of  the  previous 
administrative  review  with  respect  to 
the  factors  which  are  used  to  determine 
collapsing,  the  Department  will 
continue  to  treat  VFL,  VAL,  and  VIL  as 
one  entity  for  purposes  of  this 
administrative  review,  called  "Viraj 
Group." 

Normal  Value  Comparisons 

To  determine  whether  Mukand's  and 
the  Viraj  Group's  sales  of  subject     • 
merchandise  from  India  to  the  United 
States  were  made  at  less  than  normal 
value,  we  compared  the  export  price 
("EP")  and  constructed  export  price 
("CEP"),  as  appropriate,  to  the  normal 


value  ("NV"),  as  described  in  the 
"Export  Price/Constructed  Export  Price" 
and  "Normal  Value"  sections  of  this 
notice,  below.  In  accordance  with_ 
section  777A(d)(2)  of  the  Act,  we  ' 
calculated  monthly  weighted-average 
prices  for  NV  and  compared  these  to 
individual  EP  and  CEP  transactions. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
covered  by  the  Scope  of  the  Review 
section  above,  which  were  produced 
and  sold  by  Mukand  and  the  Viraj 
Group  in  the  home  market  during  the 
POR,  to  be  foreign  like  products  for 
purposes  of  determining  appropriate 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  and 
reporting  instructions  listed  in  the 
Department's  questionnaire. 

Mukand 

Mukand  submitted  information  on  the 
record  which  claimed  that  all  of  its 
grades  should  be  treated  as  distinct 
grades  for  calculation  purposes.  See 
Mukand's  fuly  1 7,  2002  submission  at  2. 
To  verify  this  claim,  the  Department 
requested  that  Mukand  provide  a 
chemical  breakdown  of  each  of  its 
grades.  After  analyzing  the  data 
presented  by  Mukand,  the  Department 
has  determined  that  there  is  insufficient 
record  evidence  to  support  Mukand's 
position  that  grade  304M  is  a  distinct 
grade  from  304,  that  grade  304LN  is  a 
distinct  grade  from  304L  and  that  grade 
420  is  a  distinct  grade  from  grade  410. 
Therefore,  the  Department  has 
preliminarily  determined  to  combine 
the  above  grades;  specifically,  the 
Department  has  determined  that  grade 
304M  should  be  treated  as  grade  304, 
grade  304LN  should  be  treated  as  grade 
304L.  and  grade  420  should  be  treated 
as  grade  410. 

"The  grade  chemistries  provided  on 
the  record  by  Mukand  indicate  that 
grade  304M  is  a  subset  of  grade  304, 
because  they  have  similar  chemistries 
and  compositions;  thus,  Mukand's 
grades  304  and  304M  have  been  treated 
by  the  Department  as  one  grade  for 
purposes  of  the  model  match  program. 
Further,  when  the  Department 
compared  the  chemistries  of  Mukand's 
grades  410  and  420  only  slight 
differences  existed,  but  when  compared 
to  the  grade  standards  set  out  by  the 
American  fron  and  Steel  Institute 
("AISI"),  the  reported  chemistry  for 
Mukand's  grade  420  is  more  similar  to 
the  grade  chemistry  of  AISI  grade  410 
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than  the  grade  chemistry  for  AISI  grade 
420;  thus,  Mukand's  grades  420  and  410 
have  been  treated  by  the  Department  as 
one  grade  for  purposes  of  the  model 
match  program.  Finally,  the  chemistry 
ranges  reported  by  Mukand  for  graded 
304L  and  304LN  indicate  that  grade 
304LN  has  a  similar  chemistry  and 
composition  to  grade  304L;  thus. 
Mukand's  grades  304LN  and  304L  have 
been  treated  by  the  Department  as  one 
grade  for  purposes  of  the  model  match 
program. 

It  is  the  Department's  practice  not  to 
create  additional  categories  unless  the 
physical  characteristics  are  significantly 
different  from  an  existing  known 
category.  See  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  781 
(January  7,  1998).  Therefore,  for  the 
purposes  of  these  preliminary  results, 
the  Department  has  combined  the 
grades  as  follows  in  its  model  match 
program:  grade  304M  should  be  treated 
as  grade  304,  grade  304 LN  should  be 
treated  as  grade  304L,  and  grade  420 
should  be  treated  as  grade  410. 

Export  Price  and  Constructed  Export 
Price 

In  accordance  with  section  772(a)  of 
the  Act,  export  price  ("EP")  is  the  price 
at  which  the  subject  merchandise  is  first 
sold  (or  agreed  to  be  sold)  before  the 
date  of  importation  by  the  producer  or 
exporter  of  the  subject  merchandise 
outside  of  the  United  States  to  an 
unaffiliated  purchaser  in  the  United 
States  or  to  an  unaffiliated  purchaser  for 
exportation  to  the  United  States.  In 
accordance  with  section  772(b)  of  the 
Act,  constructed  export  price  ("CEP")  is 
the  price  at  which  the  subject 
merchandise  is  first  sold  (or  agreed  to  be 
sold)  in  the  United  States  before  or  after 
the  date  of  importation  by  or  for  the 
account  of  the  producer  or  exporter  of 
such  merchandise  or  by  a  seller 
affiliated  with  the  producer  or  exporter, 
to  a  purchaser  not  affiliated  with  the 
producer  or  exporter,  as  adjusted  under 
subsections  (c)  and  (d). 

For  purposes  of  this  review,  Mukand 
has  classified  certain  sales  as  EP  sales 
and  certain  sales  as  CEP  sales.  Based  on 
the  information  on  the  record,  we  are 
using  both  export  price  and  constructed 
export  price  as  defined  in  section  772(a) 
and  (b)  of  the  Act. 

For  purposes  of  this  review,  the  Viraj 
Group  has  classified  all  sales  as  CEP 
sales.  Based  on  the  information  on  the 
record,  we  are  using  constructed  export 
price  as  defined  in  section  772(b)  of  the 
Act. 


Mukand 

Mukand  reported  both  EP  and  CEP 
sales  during  the  POR  in  the  United 
States.  Mukand  originally  reported  all  of 
its  U.S.  sales  as  EP  sales.  Mukand 
explained  that  it  had  reported  its  sales 
as  EP  sales  because  in  the  ordinary 
course  of  trade,  Mukand  International 
Limited  ("MIL"),  Mukand's  wholly- 
owned  subsidiary,  which  was  based  in 
the  United  Kingdom  during  the  POR, 
sells  to  one  unaffiliated  U.S.  customer 
("U.S.  customer"),  a  trading  company, 
prior  to  importation,  th  as  meeting  the 
definition  of  an  EP  transaction. 

At  verification,  the  Department  found 
that  in  an  ordinary  sale,  the  unaffiliated 
U.S.  customer  initiates  a  sale  by  sending 
a  purchase  order  to  MIL.  See  Sales  and 
Cost  Verification  of  Mukand  Limited  in 
the  Antidumping  Administrative  Review 
of  Stainless  Steel  Wire  Rod  from  India 
("Mukand  Verification  Report")  at  page 
32.  MIL  acknowledges  the  customer's 
order  and  then  sends  the  order 
information  on  to  Mukand.  See  Mukand 
Verification  Report  at  32.  Mukand 
produces  the  subject  merchandise  and 
upon  completion  of  the  order,  invoices 
MIL  and  MIL  invoices  the  unaffiliated 
U.S.  customer  in  a  back-to-back 
transaction.  See  Mukand  Verification 
Report  at  32.  Mukand  then  ships  the 
subject  merchandise  to  the  unaffiliated 
U.S.  customer.  See  Mukand  Verification 
Report  at  32.  Mukand  arranges  for 
shipping  from  its  production  facilities 
in  Mumbai,  India,  and  MIL  becomes  the 
importer  of  record  in  the  U.S.  See 
Mukand  Verification  Report  at  32.  MIL 
plays  no  further  role  with  regard  to  sales 
between  the  unaffiliated  U.S.  customer 
and  its  customers  once  the  subject 
merchandise  is  entered  into  the  U.S.  See 
Mukand  Verification  Report  at  page  32. 

During  the  POR,  however,  the  U.S. 
customer  rejected  several  shipments,  in 
full  or  in  part,  made  pursuant  to  several 
purchase  orders,  because  the 
merchandise  was  shipped  late  and 
therefore  did  not  meet  the  terms  of  sale. 
Until  this  rejection,  these  sales  had 
occurred  in  the  manner  described 
above.  Upon  further  discussion  between 
MIL  and  the  U.S.  customer,  MIL 
cancelled  the  sales  in  its  books  and 
issued  credit  notes  for  the  amount  of 
merchandise  rejected.  See  Mukand 
Verification  Reportat  page  31.  In 
addition,  MIL  and  the  U.S.  customer 
reached  an  agreement  with  unique 
terms  whereby  the  U.S.  customer  would 
hold  the  rejected  subject  merchandise  at 
its  U.S.  warehouse  at  no  expense  to  MIL 
until  the  U.S.  customer  needed  to 
purchase  the  merchandise  from  MIL. 
See  Mukand  Verification  Report  at  page 


30.  See  also  Mukand's  October  21.  2002 
supplemental  response  at  annexure  1.    ■ 

In  accordance  with  this  agreement, 
MIL'S  U.S.  customer  purchased  a  certain 
portion  iprom  the  subject  merchandise 
stored  at  the  U.S.  customer's  U.S. 
warehouse  during  the  POR.  See  Mukand 
Verification  Report  at  page  30.  The 
purchase  was  made  in  accordance  with 
the  agreement  between  MIL  and  the  U.S. 
customer.  See  Makand  Verification 
Report  at  page  30.  In  its  original 
response,  Mukand  reported  these  sales 
js  EP  sales,  however,  the  Department 
sought  clarification  of  whether  Mukand 
was  claiming  that  these  sales  were 
either  EP  or  CEP  sales.  In  response  to 
the  Department's  questioning,  Mukand 
reclassified  the  subject  merchandise 
involved  in  these  sales  as  CEP  sales. 
Mukand  reclassified  these  sales  as  CEP 
sales,  because  the  sale  of  the  subject 
material  was  made  after  its  importation 
to  the  United  States. 

The  Department  has  determined  that 
Mukand's  EP  sales  are  properly  reported 
sales,  because  those  sales  were  made  in 
accordance  with  the  definition  of  an  EP 
sale.  In  addition,  the  Department  has 
determined  that  Mukand  properly 
reported  the  reclassified  EP  sales  as  CEP 
sales,  because  those  sales  were  made 
after  the  importation  of  the  subject 
merchandise  into  the  United  States  to 
the  unaffiliated  U.S.  customer. 

Based  on  the  evidence  on  the  record, 
the  Department  has  preliminarily 
determined  that  those  sales  classified  by 
Mukand  as  CEP  sales  should  also  be 
treated  as  consigiunent  sales  (with  MIL's 
U.S.  customer  as  the  consignment  agent) 
given  the  unique  terms  and 
circumstances  of  these  sales;  in 
particular,  the  existence  of 
"consignment  stock."  Due  to  the 
proprietary  nature  of  the  information  on 
the  record  please  see  the  Department's 
memorandum.  Antidumping  Duty 
Investigation  of  Stainless  Steel  Wire  Rod 
from  India:  Consignment  Sales  Analysis 
Memorandumdaied  December  3,  2002 
("Mukand  Consignment 
Memorandum"),  for  a  detailed 
explanation  of  our  decision. 

On  December  5,  2002,  the  Department 
formally  informed  Mukand  of  its 
decision  to  treat  the  CEP  sales  as 
consigiunent  sales  and  requested 
Mukand  to  respond  to  the  Department's 
November  26,  2002  supplemental 
questionnaire.  See  Department's  Letter 
of  December  5,  2002.  Mukand  provided 
its  response  to  the  Department's 
supplemental  questionnaire  on 
December  13,  2002,  but  failed  to  provide 
the  requested  information  concerning 
costs  incurred  by  its  unaffiliated  U.S. 
customer  related  to  the  downstream 
consignment  sales  that  are  necessary  to 
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calculate  a  margin.  See  Mukand 
supplemental  response  dated  December 
13, 2002  at  1  and  2.  Although  Mukand 
provided  some  pricing  information  (a 
few  invoices)  on  these  consignment 
sales,  it  failed  to  provide  the  relevant 
expense  information  related  to  these 
invoices  and  it  failed  to  provide  the 
requested  and  required  database  the 
Department  needs  to  calculate  a  margin. 
Nevertheless,  the  Department  issued  a 
second  supplemental  questionnaire  on 
December  17,  2002,  requesting  the 
prices  and  expenses  incurred  by  MIL's 
unafRliated  U.S.  customers  relating  to 
these  consignment  sales.  See 
Supplemental  Questionnaire  dated 
December  17,  2002. 

TTie  Department  has  preliminarily 
determined  that  the  use  of  facts 
available,  in  accordance  with  section 
776(a)(2)  of  the  Act,  is  warranted  for  the 
prices  and  expenses  incurred  for  the 
unreported  consigimient  sales  in  the 
U.S.  market.  Consistent  with  section 
776(a)(2)(A)  and  (B)  of  the  Act,  Mukand 
withheld  information  that  had  been 
requested  by  the  Department  and  failed 
to  provide  such  information  in  a  timely 
manner,  justifying  the  use  of  facts 
otherwise  available  in  reaching  the 
applicable  determination. 

hi  this  case,  Mukand  failed  to  provide 
price  and  expense  information  for  its 
consignment  sales  through  MIL's 
unaffiliated  U.S.  customer  (the 
■consignment  agent).  By  not  providing 
the  consignment  sales  information 
requested  by  the  Department  in  a 
database  format  that  provides  specific 
prices  and  expenses  of  these 
consigiunent  sales,  Mukand  has 
prevented  the  Department  from 
calculating  an  accurate  antidiunping 
duty  margin,  inclusive  of  the 
consignment  sales. 

Given  that  Mukand  provided  the 
Department  with  some  pricing 
information,  but  not  the  requested 
exptense  information  and  the  requested 
database,  the  Department  finds  it 
appropriate  to  apply  facts  available  to 
those  sales  the  Department  has 
determined  to  be  consignment  sales.  As 
facts  available,  the  Department  has  used 
the  weighted-average  U.S.  price  and  the 
weighted-average  expenses  submitted 
by  Mukand  in  lieu  of  the  prices  and 
expenses  of  the  consigiunent  sales 
through  MIL'S  unaffiliated  U.S. 
customer.  Nippon  Steel  Corp.  v.  United 
States,  2001  CIT  136,  Shp-Op  at  6  (Oct. 
12,  2001);  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  IQE 
Red  Raspberries  from  Chile;  67  FR 
35790  (May  21,  2002);  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 


France;  67  FR  51210,  (August  7,  2002). 
The  Department  has  determined  that  the 
weighted-average  of  prices  and  expenses 
of  all  U.S.  sales  by  MIL  to  its 
unaffiliated  U.S.  customer  during  the 
FOR  is  proper  because  the  Department 
only  recently  formally  requested  that 
Mukand  provide  its  consignment  sales 
information  and  Mukand  provided  some 
invoices.  See  Department's  Letter  of 
December  5,  2002.  Additionally,  the 
Department  recently  issued  a 
supplemental  questionnaire  on  these 
consignment  sales.  See  Supplemental 
Questionnaire  dated  December  17,  2002. 
Fxulher,  the  Department  finds  that  the 
weighted-average  is  proper  because  the 
consignment  sales  are  reflective  of  a 
variety  of  prices,  quantities,  and 
expenses.  See  Analysis  for  Mukand 
Steel  Limited  for  the  Preliminary  Results 
of  the  Administrative  Review  on 
Stainless  Steel  Wire  Rod  from  India  for 
the  period  December  1 ,  2000  through 
November  30,  2001,  December  31,  2002 
["Mukand  Analysis  Memorandum"). 

The  Department  calculated  CEP,  in 
accordance  with  section  772(b)  of  the 
Act,  based  on  the  packed  CIF  prices  to 
the  first  unaffiliated  customer  in  the 
United  States.  The  Department  made 
deductions  for  movement  expenses  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act;  these  included,  where 
appropriate,  brokerage  and  handling, 
iiiland  fi-eight,  international  freight,  U.S. 
customs  duties,  and  marine  insurance. 
In  accordance  with  section  772(d)(1)  of 
the  Act,  we  deducted  those  selling 
expense  associated  with  economic 
activities  occmring  in  the  United  States, 
including  direct  selling  expenses  (bank 
charges  and  credit  expenses)  and 
indirect  selling  expenses. 

We  recalculated  Mukand's  inventory 
carrying  cost  factor  to  the  total  cost  of 
manufacturing  rather  than  the  variable 
cost  of  manufactining  as  reported  in  the 
questionnaire  response.  Finally,  we 
recalculated  Mukand's  calculation  of 
credit  insurance  to  account  for  a 
decimal  error  foimd  in  Mukand's 
reported  credit  insurance.  See  Mukand 
Verification  Report  and  Mukand 
Analysis  Memorandum. 

We  deducted  the  profit  allocated  to 
expenses  deducted  imder  sections 
772(d)(1)  and  (d)(2)  in  accordance  with 
sections  772(d)(3)  and  772(f)  of  die  Act. 
In  accordance  with  section  772(f)  of  the 
Act,  we  computed  profit  based  on  total 
revenues  realized  on  sales  in  both  the 
U.S.  and  home  markets,  less  all 
expenses  associated  with  those  sales. 
We  then  allocated  profit  to  expenses 
inciuxed  with  respect  to  U.S.  economic 
activity,  based  on  the  ratio  of  total  U.S. 
expenses  to  total  expenses  for  both  the 
U.S.  and  home  market. 


For  purposes  of  this  administrative 
review,  Mukand  classified  the 
remainder  of  its  sales  as  EP  sales,  stating 
that  it  sold  subject  merchandise  directly 
to  an  unaffiliated  importer  in  the  United 
States  during  the  POR.  Therefore,  the 
Department  is  using  EP  as  defined  in 
section  772(a)  of  the  Act  because  the 
merchandise  was  first  sold,  prior  to 
importation,  by  Mukand's  affiliate  MIL, ' 
which  was  based  in  London  during  the 
POR,  to  an  unaffiliated  purchaser  in  the 
United  States.  The  Department  based  EP 
on  packed  prices  to  unaffiliated 
purchasers  in  the  United  States.  The 
Department  made  deductions  for  inlemd 
freight,  marine  insurance,  and  brokerage 
and  handling  in  accordance  with 
section  772(c)  of  the  Act.  Finally,  the 
Department  recalculated  Mukand's 
calculation  of  credit  insurance  to 
accoimt  for  a  decimal  error  found  in 
Mukand's  reported  credit  insurance.  See 
Mukand  Verification  Report  and 
Mukand  Analysis  Memorandum. 

As  explained  in  the  "Duty  Drawback" 
section  below,  the  Department  is  not 
making  any  adjustments  for  duty 
drawback  for  EP  or  CEP  sales. 

The  Viraj  Group 

For  purposes  of  this  review,  the  Viraj 
Group  has  classified  all  of  its  sales  as 
CEP  sales.  Based  on  the  information  on 
the  record,  we  are  using  constructed 
export  price  as  defined  in  section  772(b) 
of  the  Act. 

The  Viraj  Group  has  classified  those 
sales  made  by  VIL  and  VFL  through 
Viraj  USA  Inc.  ("Viraj  USA"),  an 
affiliated  reseller  that  is  100%  owned  by 
VFL,  as  CEP  sales.  VIL  and  VFL  make 
the  shipment  from  India  on  a  Cost 
Insurance  Freight  ("CIF")  and  Ex-Dock 
Duty  Paid  ("EDDP")  basis  to  Viraj  USA. 
Viraj  USA  clears  the  goods  through 
customs  and  oversees  customer 
delivery.  Then  Viraj  UiSA  sells  the  goods 
to  the  unaffiliated  U.S.  customer  who 
makes  payment  to  Viraj  USA. 

Based  on  the  evidence  on  the  record, 
the  Department  preliminarily 
determines  that  VIL's  and  VFL's  U.S. 
sales  through  Viraj  USA  were  made  "in 
the  United  States"  within  the  meaning 
of  secton  772(b)  of  the  Act,  and  thus 
have  been  appropriately  classified  by 
the  Viraj  Group  as  CEP  transactions. 

The  Department  calculated  CEP,  in 
accordance  with  section  772(b)  of  the 
Act,  based  on  the  packed  CIF  or  EDDP 
prices  to  the  first  unaffiliated  customer 
in  the  United  States.  The  Department 
made  deductions  for  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Act;  these  included, 
where  appropriate,  brokerage  and 
handling,  inland  height,  international 
freight,  U.S.  customs  duties,  marine 
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insurance,  customs  clearance  and 
delivery  arrangements.  In  accordance 
with  section  772(d)(1)  of  the  Act,  we 
deducted  those  selling  expense 
associated  with  economic  activities 
occiuring  in  the  United  States, 
including  direct  selling  expenses  (bank 
charges  and  credit  expenses)  and 
indirect  selling  expenses.  As  explained 
in  the  "Duty  Drawback"  section  below, 
we  are  not  making  any  adjustment  for 
duty  drawback. 

We  deducted  the  profit  allocated  to 
expenses  deducted  under  sections 
772(d)(1)  and  (d)(2)  in  accordance  with 
sections  772(d)(3)  and  772(f)  of  the  Act. 
In  accordance  with  section  772(f)  of  the 
Act,  we  computed  profit  based  on  total 
revenues  realized  on  sales  in  both  the 
U.S.  and  home  markets,  less  all 
expenses  associated  with  those  sales. 
We  then  allocated  profit  to  expenses 
incurred  with  respect  to  U.S.  economic 
activity,  based  on  the  ratio  of  total  U.S. 
expenses  to  total  expenses  for  both  the 
U.S.  and  home  market. 

Duty  Drawback 

The  Viraj  Group 

In  the  previous  administrative  review, 
the  Department  denied  the  Viraj  Group's 
request  for  an  upward  adjustment  to  the 
U.S.  starting  price  based  on  duty 
drawback  pursuant  to  section 
772(c)(1)(B)  of  the  Act.  See  Stainless 
Steel  Wire  Rod  from  India;  Final  Results 
of  Antidumping  Duty  Administrative  . 
Review,  67  FR  37391  (May  29,  2002) 
["Final  Results").  The  Department 
denied  the  duty  drawback  adjustment 
because  the  reported  duty  drawback  was 
not  directly  linked  to  the  amount  of 
duty  paid  on  imports  used  in  the 
production  of  merchandise  for  export  as 
required  by  the  Department's  two-part 
test,  which  states  there  must  be:  (1)  a 
sufficient  link  between  the  import  duty 
and  the  rebate,  and  (2)  a  sufficient 
amount  of  raw  materials  imported  and 
used  in  the  production  of  the  final 
exported  product.  See  Rajinder  Pipes 
Ltd.  V.  U.S.  ("Rajinder  Pipes"),  70  F. 
Supp.  2d  1350,  1358.  The  Coiul  of 
International  Trade  upheld  the 
Department's  decision  to  deny 
respondent  an  adjustment  for  duty 
drawback  because  there  was  not 
substantial  evidence  on  the  record  to 
establish  that  part  one  of  the 
Department's  test  had  been  met.  See 
Viraj  Group.  Ltd.  v.  United  States  of 
America  and  Carpenter  Technology, 
Corp..  et  al.  Slip  Op.  01-104  (CIT 
August  15,  2001). 

Similarly,  in  the  current  review,  the 
Department  finds  that  the  Viraj  Group 
has  not  provided  substantial  evidence 
on  the  record  to  establish  the  necessary 


link  between  the  import  duty  and  the 
reported  rebate  for  duty  drawback.  The 
Viraj  Group  has  reported  that  it  received 
duty  drawback  in  the  form  of  duty 
entitlement  certificates  which  are  issued 
by  the  Government  of  India  to  neutralize 
the  incidence  of  basic  custom  duty  on 
the  import  of  raw  materials  used  in  the 
production  of  subject  merchandise,  but 
has  failed  to  establish  the  necessary  link 
between  the  import  duty  paid  and  the 
rebate  given  by  the  Government  of 
India.  As  in  the  previous  review,  the 
Viraj  Group  was  not  able  to  demonstrate 
that  the  import  duty  paid  and  the  duty 
drawback  rebate  were  directly  linked. 
Therefore,  the  Department  is  denying  a 
duty  drawback  credit  for  the 
preliminary  results  of  this  review. 

Mukand 

The  Department  also  finds  that 
Mukand  has  not  provided  substantial 
evidence  on  the  record  to  establish  the 
necessary  link  between  the  import  duty 
and  reported  rebate  for  duty  drawback. 
Mukand  has  reported  that  it  received 
duty  drawback  in  the  form  of  duty 
entitlement  certificates  which  are  issued 
by  the  Government  of  India  to  neutralize 
the  incidence  of  basic  custom  duty  on 
the  import  of  raw  materials  used  in  the 
production  of  subject  merchandise,  but 
has  failed  to  establish  the  necessary  link 
between  the  import  duty  paid  and  the 
rebate  given  by  the  Government  of 
India.  In  this  review,  Mukand  was  not 
able  to  demonstrate  that  the  import  duty 
paid  and  the  duty  drawback  rebate  were 
directly  linked.  See  Mukand 
Verification  Report  at  page  21. 
Therefore,  the  Department  is  denying  a 
duty  drawback  credit  for  the 
preliminary  results  of  this  review. 

Normal  Value 

After  testing  home  market  viability, 
we  calculated  NV  as  noted  in  the  "Price- 
to-CV  Comparisons"  and  "Price-to-Price 
Comparisons"  sections  of  this  notice. 

1.  Home  Market  Viability 

In  accordance  with  section 
773(a)(1)(C)  of  the  Act,  to  determine 
whether  there  was  a  sufficient  volume 
of  sales  in  the  home  market  to  serve  as 
a  viable  basis  for  calculating  normal 
value  ("NV")  (i.e.,  the  aggregate  volume 
of  home  market  sales  of  the  foreign  like 
product  is  greater  than  or  equal  to  five 
percent  of  the  aggregate  volmne  of  US. 
sales),  we  compared  Mukand  and  the 
Viraj  Group's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  each  of  their  U.S.  sales  of 
subject  merchandise.  Pursuant  to 
sections  773(a)(1)(B)  and  (C)  of  the  Act. 
because  both  Mukand  and  the  Viraj 
Group's  aggregate  volume  of  home 


market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  sales  in  the  home  market  provide  a 
viable  basis  for  calculating  NV.  We 
therefore  based  NV  on  home  market 
sales  to  unaffiliated  purchasers  made  in 
the  usual  commercial  quantities  and  in 
the  ordinary  course  of  trade. 

For  NV,  we  used  the  prices  at  which 
the  foreign  like  product  was  first  sold 
for  consumption  in  India,  in  the  usual 
commercial  quantities,  in  the  ordinary 
course  of  trade,  and,  to  the  extent 
possible,  at  the  same  level  of  trade 
("LOT")  as  the  EP  or  CEP  as 
appropriate.  After  testing  home  market 
viability  and  whether  home  market  sedes 
were  at  below-cost  prices,  we  Calculated 
NV  as  noted  in  the  "Price-to-Price 
Comparisons"  and  "Price-to- 
Constructed  Value  ("CV")  Price      • 
Comparisons"  sections  of  this  notice. 

Additionally,  the  Viraj  Group 
reported  the  home  market  sales  of  VAL. 
Since  we  have  preliminarily  determined 
to  collapse  the  companies  of  the  Viraj 
Group,  we  included  the  home  market 
sales  of  VAL  as  the  basis  of  NV. 

2.  Cost  of  Production  Analysis 

Mukand 

Based  on  the  information  contained  in 
a  timely  filed  cost  allegation  by  the 
petitioners  on  April  25,  2002,  the 
Department  found  reasonable  grounds 
to  believe  or  suspect  that  Mukand's 
salea  of  the  foreign  like  product  in  their 
respective  comparison  market  were 
made  at  prices  below  the  cost  of 
production,  pursuant  to  section 
773(b)(1)  of  die  Act  based  on  allegations 
made  by  petitioners  in  this  case.  See 
petitioners'  Allegation  of  Sales  Below 
Cost  of  April  25,  2002.  As  a  result,  the 
Department  initiated  a  sales  below-cost 
investigation.  See  Letter  of  Initiation  of 
Sales  Below  Cost  Investigation  dated 
May  30,  2002. 

The  Viraj  Group 

Because  the  Department  disregarded 
certain  Viraj  Group  sales  made  in  the 
home  market  at  prices  below  the  cost  of 
producing  the  subject  merchandise  in 
the  most  recently  completed  segment  of 
this  proceeding  and  excluded  such  sales 
from  normal  value,  the  Department 
determined  that  there  are  reasonable 
groimds  to  believe  or  suspect  that  the 
Viraj  Group  made  sales  in  the  home 
market  at  prices  below  the  cost  of 
producing  the  merchandise  in  this 
review.  See  Final  Results;  and  section 
773(b)(2)(A)(ii)  of  the  Act.  As  a  resuU. 
the  Department  initiated  a  cost  of 
production  inquiry  in  this  case  on 


January  29,  2002,  to  determine  whether 
the  Viraj  Group  made  home  market  sales 
during  the  POR  at  prices  below  their 
respective  COPs  within  the  meaning  of 
section  773(b)  of  the  Act. 

3.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  smn  of  Mukand's  and  the  Viraj 
Group's  respective  costs  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  amoimts  for  home  market 
selling,  general  and  administrative 
expenses  ("SG&A"),  including  interest 
expenses,  and  packing  costs.  The 
Department  relied  on  the  COP  data 
submitted  by  Mukand  and  the  Viraj 
Group  in  their  original  and 
supplemental  cost  questionnaire 
responses. 

For  the  purpose  of  these  preliminary 
results,  we  revised  the  COP  information 
submitted  by  Mukand  as  follows:  1)  we 
recalculated  Mukand's  interest  expense 
ratio  to  adjust  the  amount  of  interest 
expenses  attributed  to  construction  in 
progress  and  to  eliminate  SG&A  and 
interest  from  the  denominator  used  to 
determine  the  interest  expense  factor; 
and  2)  we  recalculated  Mukand's 
general  and  administrative  expenses 
("GfitA")  to  account  for  errors  in  the 
allocation  of  expenses  between  indirect 
selling  expenses  and  G&A.  See  Mukand 
Analysis  Memorandum. 

For  the  purpose  of  these  preliminary 
results,  we  revised  the  COP  information 
submitted  by  the  Viraj  Group  as  follows: 
1)  we  adjusted  the  Viraj  Group's 
financial  expenses  to  include  all  of  the 
interest  expenses  reported  in  the 
audited  fmancial  statements  of  all  of  the 
Viraj  Group  companies;  2)  we 
recalculated  the  Viraj  Group's  reported 
G&A  to  include  all  depreciation 
reported  on  its  financial  statements;  and 
3)  we  re-valued  the  Viraj  Group's  direct 
materials  for  CV  based  on  the  COP  of 
control  numbers  ("CONNUM")  with 
identical  grades  rather  then  use  the 
transfer  price  from  collapsed  entities  in 
the  calculation  of  CV.  See  Analysis  for 
the  Preliminary  Results  of  Review  for 
Stainless  Steel  Wire  Rod  from  India  for 
2000-2001:  The  Viraj  Group, 
Ldmited, d^ted  December  31,  2002 
("  Viraj  Analysis  Memorandum"). 

4.  Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
COP  for  Mukand  and  the  Viraj  Group's 
home  market  sales  of  the  foreign  like 
product  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP.  In  determining 
whether  to  disregard  home  market  sales 
made  at  prices  less  than  the  COP,  we 


examined  whether  such  sales  were 
made:  (1)  in  substantial  quantities 
within  an  extended  period  of  time;  and 
(2)  at  prices  which  permitted  the 
recovery  of  all  cost  with  all  costs  within 
a  reasonable  period  of  time,  in 
accordance  with  sections  773(b)(1)(A) 
and  (B)  of  the  Act.  We  compared  the 
COP  to  home  market  prices,  less  any 
applicable  billing  adjustments, 
movement  charges,  discounts,  and 
indirect  selling  expenses. 

5.  Results  of  the  COP  Test 

Piu-suant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of 
Mukand's  or  the  Viraj  Group's  sales  of 
a  given  product  were,  within  an 
extended  period  of  time,  at  prices  less 
than  the  COP,  we  did  not  disregard  any 
below-cost  sales  of  that  product  because 
we  determined  that  the  below-q,ost  sales 
were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  Mukand's  or  the  Viraj  Group's  sales 
of  a  given  product  were  at  prices  less 
than  the  COP,  we  determined  such  sales 
to  have  been  made  in  "substantial 
quantities"  within  an  ejctended  period 
of  time,  in  accordance  with  sections 
773(b)(2)(B)  of  the  Act  and  19  C.F.R. 
351.406(b).  In  such  cases,  because  we 
used  POR  average  costs,  we  also 
determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act.  We 
compared  the  COP  for  subject 
merchandise  to  the  reported  home 
market  prices  less  any  applicable 
movement  charges.  Based  on  this  test, 
we  disregarded  below-cost  sales.  Where 
all  sales  of  a  specific  product  were  at 
prices  below  the  cost  of  production,  we 
disregarded  all  sales  of  that  product. 

Frice-to-Price  Comparisons 

Mukand 

For  those  products  comparisons  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  NV  on  the  home 
market  prices  to  the  home  market 
customers.  We  made  adjustments, 
where  appropriate,  for  physical 
differences  in  the  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act.  Additionally,  in  accordance 
with  section  773(a)(6)(A)  and  (b),  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  In 
accordance  with  the  Department's 
practice,  where  all  contemporaneous 
matches  to  a  U.S.  sale  observation 
resulted  in  difference-in-merchandise 
adjustments  exceeding  20  percent  of  the 
cost  of  manufacturing  ("COM")  of  the 
U.S.  product,  we  based  NV  on  CV.  We 


calculated  NV  based  on  prices  to 
unaffiliated  home  market  customers.  We 
applied  Mukand's  inventory  carrying 
cost  factor  to  the  total  cost  of 
manufacturing  instead  of  the  variable 
cost  of  manufacturing  as  reported  by 
Mukand  in  its  questionnaire  response. 
Finally,  we  revised  Mukand's 
calculation  of  credit  insurance  to 
accoimt  for  a  decimal  error  found  in 
Mukand's  reported  credit  insurance 
calculation  at  verification.  See  Mukand 
Verification  Report  at  2  and  Mukand 
Analysis  Memorandum. 

The  Viraj  Group 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  NV  on  the  home 
market  prices  to  the  home  market 
customers.  We  made  adjustments, 
where  appropriate,  for  physical 
differences  in  the  merchandise  in  '  ' 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act.  Additionally,  in  accordance 
with  section  773(a)(6)(A)  and  (B),  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  In 
accordance  with  the  Department's 
practice,  where  all  contemporaneous 
matches  to  a  U.S.  sale  observation 
resulted  in  differences-in-merchandise 
adjustments  exceeding  20  percent  of  the 
cost  of  manufacturing  ("COM")  of  the 
U.S.  product,  we  based  NV  on  CV.  We 
calculated  NV  based  on  prices  to 
imaffiliated  home  market  customers.  We 
made  circumstances  of  sale  adjustments 
for  credit  expenses,  as  appropriate. 

Price-to*CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  based  NV  on  CV  if  we 
were  unable  to  find  a  home  market 
match  of  identical  or  similar 
merchandise.  We  calculated  CV  based 
on  the  sum  of  Mukand's  and  the  Viraj 
Group's  cost  of  materials,  fabrication 
employed  in  producing  the  subject 
merchandise,  and  SG&A,  including 
interest  expenses  and  profit.  We 
calculated  the  COPs  included  in  the 
calculation  of  CV  as  noted  above  in  the 
"Calculation  of  COP"  section  of  this 
notice.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
expense  and  profit  on  the  amounts 
incurred  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  India.  For  selling 
expenses,  we  used  the  actual  weighted- 
average  home  market  direct  and  indirect 
selling  expenses.  For  CV,  we  made  the 
same  adjustments  described  in  the  COP 
section  above. 
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Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  See  also  19  C.F.R. 
351.412.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV.  that 
of  the  sales  from  which  we  derive  SGfi-A 
expenses  and  profit.  See  19  C.F.R. 
351.412(2)(iii).  For  EP,  the  LOT  is  also 
the  level  of  the  starting-price  sale, 
which  is  usually  from  the  exporter  to 
the  importer.  See  19  C.F.R. 
351.412(2)(i).  For  CEP,  it  is  the  level  of 
the  constructed  sale  from  the  exporter  to 
the  affiliated  importer.  See  19  C.F.R. 
351.412(c)(ii). 

To  determine  the  LOT  of  a  sale,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  Substantial 
differences  in  selling  activities  are  a 
necessary,  but  not  sufficient  condition 
for  determining  that  there  is  a  difference 
in  the  stage  of  marketing.  See  19  C.F.R. 
351.412(C)(2).  If  the  comparison  market 
sales  are  at  a  different  LOT,  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  NV  level  is 
more  remote  from  the  factory  than  the 
CEP  level  and  there  is  no  basis  for 
determining  whether  the  differences  in 
the  levels  between  NV  and  CEP  sales 
affect  price  comparability,  we  adjust  NV 
under  section  773(A)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
Plate  from  South  Africa,  62  FR  61731 
(November  19, 1997). 

In  implementing  these  principles  in 
this  review,  we  obtained  information 
from  Mukand  and  the  Viraj  Group  about 
the  marketing  stages  involved  in  their 
respective  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  by  Mukand  and  the 
Viraj  Group  for  each  channel  of 
distribution.  In  identifying  levels  of 
trade  for  CEP,  we  considered  only  the 
selling  activities  reflected  in  the  price 
after  the  deduction  of  expenses  and 
profit  under  section  772(d)  of  the  Act. 
See  Micron  Technology,  Inc.  v.  United 
States,  243  F.3d  1301,  1314-1315  (Fed. 
Cir.  2001).  Generally,  if  the  reported 
levels  of  trade  are  the  same  in  the  home 
and  U.S.  markets,  the  functions  and 


activities  of  the  seller  should  be  similar. 
Conversely,  if  a  party  reports  levels  of 
trade  that  are  different  categories  of 
sales,  the  functions  and  activities 
should  be  dissimilar. 

In  the  present  review,  while  Mukand 
requested  an  LOT  adjustment,  the  Viraj 
Group  did  not.  To  determine  whether  an 
adjustment  was  necessary,  in 
accordance  with  the  principles 
discussed  above,  we  examined 
information  regarding  the  distribution 
systems  in  both  the  United  States  and 
home  markets,  including  the  selling' 
functions,  classes  of  customer,  and 
selling  expenses. 

Mukand 

In  the  home  market  ("HM"),  Mukand 
reported  three  levels  of  trade.  See  April 
5,  2002  Questionnaire  Response  from 
Mukand,  at  18.  Mukand  sold  through 
four  channels  of  distribution  in  the  HM. 
The  Department  has  preliminarily 
determined  that  in  each  of  these  four 
channels  of  distribution,  only  minor 
differences  in  selling  functions  existed. 
See  Antidumping  Duty  Review  of 
Stainless  Steel  Wire  Rod  from  India: 
Level  of  Trade  Analysis{" LOT  Memo"]. 
Because  the  Department  has 
prelimitiarily  determined  that  only 
minor  differences  exist  between  selling 
functions  in  each  of  the  four  HM 
channels  of  distribution,  we 
preliminarily  determine  that  there  is 
one  LOT  in  the  HM.  See  LOT  Memo. 

For  the  U.S.  market,  Mukand  reported 
one  level  of  trade.  See  April  5,  2002 
Questionnaire  Response  from  Mukand 
at  50.  For  its  U.S.  sales,  Mukand 
reported  two  channels  of  distribution: 
EP  sales  made  to  order  to  an  unaffiliated 
customer  before  importation;  and  CEP 
sales  sold  on  consignment  by  an 
unaffiliated  customer  after  importation. 
For  details  of  this  situation.  See  Mukand 
Consignment  Memorandum.  For  its  EP 
sales,  MIL  sold  directly  to  an 
unaffiliated  U.S.  customer,  and  for  its 
CEP  sales.  MIL  sold  through  a  U.S. 
customer,  after  importation,  which  sold 
the  merchandise,  or  a  consignment 
basis,  to  other  unaffiliated  customers  in 
the  United  States.  See'Mukand 
Consignment  Memorandum.  All  of 
Mukand's  U.S.  sales  were  made  by  its 
wholly-owned  subsidiary  MIL,  which 
was  based  in  London  during  the  POR. 
We  examined  the  claimed  selling 
functions  performed  by  MIL  for  all  U.S. 
sales  and  have  determined  that  MIL 
provided  the  same  level  of  services  for 
both  its  EP  and  CEP  sales  to  the  United 
States.  See  LOT  Memo. 

For  EP  sales  in  the  U.S.  market, 
Mukand  provided  the  same  level  of 
services  for  both  EP  and  NV  sales  with 
only  minor  differences.  See  LOT  Memo. 


Based  on  our  analysis  of  the  selling 
functions  performed  for  sales  in  the  HM 
and  EP  sales  in  the  U.S.  market,  we 
preliminarily  determine  that  there  is  not 
a  significant  difference  in  the  selling 
functions  performed  in  the  home  market 
and  U.S.  market,  and  that  these  sales  are 
made  at  the  same  LOT.  See  LOT  Memo. 

In  order  to  determine  whether  NV  was 
established  at  a  different  LOT  than  CEP, 
we  examined  stages  in  the  marketing 
process  anfl  selling  functions  along  the 
LOT  between  Mukand  and  its  home 
market  customers.  We  compared  the 
selling  functions  performed  for  home 
market  sales  with  those  performed  with 
respect  to  the  CEP  transactions,  after 
deductions  for  economic  activities 
occurring  in  the  United  States,  pursuant 
to  section  772(d)  of  the  Act,  to 
determine  if  the  home  market  level  of 
trade  constituted  a  different  level  of 
trade  then  the  CEP  level  of  trade. 
Mukand  did  not  request  a  CEP  offset. 
Nonetheless,  in  accordance  with  the 
principles  discussed  above,  we 
examined  information  regarding  the 
distribution  systems  in  both  the  United 
States  and  the  Indian  markets,  including 
the  selling  functions,  classes  of 
customer,  and  selling  expenses  to 
determine  whether  a  CEP  offset  was 
necessary.  In  identifying  levels  of  trade 
for  CEP,  we  considered  only  the  selling 
activities  reflected  in  the  price  after  the 
deduction  of  expenses  and  profit  under 
section  772(d)  of  the  Act.  See  LOT 
Memo.  Based  on  our  analysis  of  the 
chaimels  of  distribution  and  selling 
functions  performed  for  sales  in  the 
home  market  and  CEP  sales  in  the  U.S. 
market,  we  preliminarily  find  that  there 
is  no  significant  difference  in  the  selling 
functions  performed  in  the  home  market 
and  the  U.S.  market  for  CEP  sales.  See 
LOT  Memo.  Thus,  we  find  that 
Mukand's  NV  and  CEP  sales  were  made 
at  the  same  LOT,  and  no  LOT 
adjustment  or  CEP  offset  need  be 
granted. 

The  Viraj  Group 

In  accordance  with  the  principles 
discussed  above,  we  examined 
information  regarding  the  Viraj  Group's 
distribution  systems  in  both  the  United 
States  and  Indian  markets,  including 
selling  functions,  classes  of  customers, 
and  selling  expenses  for  the  Viraj  group. 

The  Viraj  Group  claimed  only  one 
level  of  trade  in  the  home  market.  See 
the  Viraj  Group's  April  8,  2002 
submission  at  B-6  and  October  7,  2002 
submission  at  1.  Additionally,  the  Viraj 
Group  reported  that  it  sold  through  one 
channel  of  distribution  in  the  home 
market:  directly  to  unaffiliated 
customers  (trading  companies  and  end- 
users).  See  Viraj  Group's  April  8.  2002 
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submission  at  B-6.  For  sales  in  the 
home  market,  the  Viraj  Group  reported 
that  all  of  its  sales  are  sold  ex-works. 
See  the  Viraj  Group's  April  8,  2002 
submission  at  B-4.  The  Viraj  Group 
reported  that  it  performs  the  following 
selling  functions  in  the  home  market: 
price  negotiations,  order  processing,  and 
customer  commimication.  See  the  Viraj 
Group's  October  7,  2002  submission  at 
1.  Because  there  is  only  one  channel  of 
distribution  in  the  home  market  and 
identical  selling  functions  are 
performed  for  all  home  market  sales,  we 
preliminarily  determine  that  there  is 
one  LOT  in  the  home  market. 

The  Viraj  Group  claimed  one  level  of 
trade  in  the  U.S.  market.  See  the  Viraj 
Group's  April  8,  2002  submission  at  C- 
4.  TTie  Viraj  Group  reported  that  it  sold 
through  one  channel  of  distribution  in 
the  U.S.  market,  directly  from  its  mill  to 
its  U.S.  affiliate  {i.e.,  Viraj  USA).  Id.  We 
determined  the  LOT  of  the  Viraj  Group's 
CEP  sales  based  on  the  CEP  starting 
price,  and  adjusted  for  selling  expenses 
identified  in  section  772(d)  of  the  Act. 
We  found  that  the  selling  functions  (i.e., 
price  negotiations,  order  processing,  and 
customer  communication)  the  Viraj 
Group  performs  after  the  section  772(d) 
adjustments  are  the  same  for  all  of  its 
U.S.  sales.  See  The  Viraj  Group's 
February  26,  2002  submission  at  A-10. 
Therefore,  we  preliminarily  determine 
that  the  Viraj  Group  has  one  LOT  in  the 
U.S.  market  based  on  its  selling 
functions  to  the  United  States. 

In  order  to  determine  whether  NV  was 
established  at  a  different  LOT  than  CEP 
sales,  we  examined  stages  in  the 
marketing  process  and  selling  functions 
along  the  chains  of  distribution  between 
(1)  the  Viraj  Group  and  its  home  market 
customers  and  (2)  the  Viraj  Group  and 
its  affiliated  U.S.  reseller,  Viraj  USA, 
after  deductions  for  expenses  and 
profits.  Specifically,  we  compared  the 
selling  functions  performed  for  home 
market  sales  with  those  performed  with 
respect  to  the  CEP  transaction,  after 
deductions  for  economic  activities 
occurring  in  the  United  States,  pursuant 
to  section  772(d)  of  the  Act,  to 
determine  if  the  home  market  level  of 
trade  constituted  a  different  level  of 
trade  than  the  CEP  level  of  trade.  The 
Viraj  Group  did  not  request  a  CEP  offset. 
Nonetheless,  in  accordance  with  the 
principles  discussed  above,  we 
examined  information  regarding  the 
distribution  systems  in  both  the  United 
States  and  Indian  markets,  including  the 
selling  functions,  classes  of  customer, 
and  selling  expenses  to  determine 
whether  a  CEP  offset  was  necessary.  For 
CEP  sales,  we  found  that  the  Viraj 
Group  provided  many  of  the  same 
selling  functions  and  expenses  for  its 


sale  to  its  affiliated  U.S.  reseller  Viraj 
USA  as  it  provided  for  its  home  market 
sales,  including  price  negotiation,  order 
processing,  and  customer 
communication.  Based  on  our  analysis 
of  the  chaimels  of  distribution  and 
selling  functions  performed  for  sales  in 
the  home  market  and  CEP  sales  in  the 
U.S.  market,  we  preliminarily  find  that 
there  is  not  a  significant  difference  in 
the  selling  functions  performed  in  the 
home  market  and  the  U.S.  market  for 
CEP  sales.  Thus,  we  find  that  the  Viraj 's 
NV  and  CEP  seiles  were  made  at  the 
some  LOT,  and  no  LOT  adjustment  or 
CEP  offset  need  be  granted. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales, 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  section  773 A{a)  of 
the  Act. 

PFeliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists  for  Panchmahal,  Mukand, 
and  the  Viraj  Group  for  the  period 
December  1,  2000  through  November 
30, 2001: 


Producer/Manufacturer/Exporter 

Weighted- 
Average 
Margin 

The  Viraj  Group,  Limited  

Panchmahal 

Mukand,  Limited  

0.82% 
48.80% 
32.87% 

The  Department  will  disclose 
calculations  performed  for  these 
preliminary  results  within  five  days  of 
the  date  of  publication  of  this  notice  to 
the  parties  of  this  proceeding  in 
accordance  with  19  C.F.R.  351.224(b). 
Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
these  preliminary  results.  See  19  C.F.R. 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  37  days  after  the  date  of 
publication,  or  the  first  working  day 
thereafter.  See  19  C.F.R.  351.310(d). 
Interested  parties  may  submit  case  briefs 
and/or  written  comments  no  later  than 
30  days  after  the  date  of  publication  of 
these  preliminary  results  of  review. 
Seel9  C.F.R.  351.309(c)(ii).  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  35  days  after  the  date  of 
publication.  See  19  C.F.R.  351.309(d). 
Further,  we  would  appreciate  it  if 
parties  submitting  written  comments 
also  provide  the  Department  with  an 
additional  copy  of  those  comments  on 
diskette.  The  Department  will  issue  the 


final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments,  within  120  days  of 
publication  of  these  preliminary  results, 
pursuant  to  section  751(a)(3)(A)  of  the 
Act. 

Assessment 

Upon  issuance  of  the  final  results  of 
this  review,  the  Department  shall 
determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  Pursuant  to 
19  C.F.R.  251.212(b),  the  Department 
has  calculated  an  assessment  rate 
applicable  to  all  appropriate  entries.  We 
calculated  importer-specific  duty 
assessment  rates  on  the  basis  of  the  ratio 
of  the  total  amount  of  antidumping 
duties  calculated  for  the  examined  sales 
to  the  total  entered  value,  or  entered 
quantity,  as  appropriate,  of  the 
.examined  sales  for  that  importer.  Upon 
completion  of  this  review,  where  the 
assessment  rate  is  above  de  minimis,  we 
will  instruct  the  U.S.  Customs  Service  to 
assess  duties  on  all  entries  of  subject 
merchandise  by  that  importer. 

Cash  Deposit 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  each  of  the  reviewed 
companies  will  be  the  rate  listed  in  the 
final  results  of  review  (except  that  if  the 
rate  for  a  particular  product  is  de 
minimis,  i.e.,  less  than  0.5  percent,  no 
cash  deposit  will  be  required  for  that 
company);  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufactiu^rs 
or  exporters  will  continue  to  be  the  "all 
others"  rate  of  48.80  percent,  which  is 
the  all  others  rate  established  in  the 
LTFV  investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 
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Notification  to  Interested  Parties 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  C.F.R. 
351*402(0(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relev^t  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  the  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  C.F.R.  351.305,  that 
continues  to  gbvern  business 
proprietary  information  in  this  segment 
of  the  proceeding.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(I)(1)  of  the  Act. 

Dated:  December  31.  2002. 
Susan  Kuhbach, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc,  03-347  Filed  1-7-03:  8:4.5  am) 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.010303A] 

North  Pacific  Fishery  Management 
Council;  Notice  of  Committee  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Committee  Meeting. 

summary:  The  North  Pacific  Fishery 

Management  Council's  (Council) 

Essential  Fish  Habitat  Committee  will 

meet  in  Seattle,  WA. 

DATES:  The  meeting  will  be  held  on 

January  26,  2003. 

ADDRESSES:  Renaissance  Madison  Hotel, 

515  Madison  Street,  Seattle,  WA  98104, 

in  the  South  Room  on  the  3rd  floor. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 


4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Coon.  NPFMC.  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  begin  at  9a.m.  on  Sunday, 
January  26,  2003.  The  Committee's 
agenda  includes  the  following  issues: 

(1)  Comments  on  the  geographic 
boundaries  of  Alternative  6. 

(2)  Comments  on  Alternative  5 
suboption  for  the  Aleutian  Islands. 

(3)  Update  on  the  geographic 
boundaries  of  the  Gulf  of  Alaska 
Alternatives  in  accordance  with  Coast 
Guard  and  NMFS  regulatory 
specifications. 

(4)  Discussion  of  the  concept  of  a 
baseline  for  the  analysis. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Committee  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  these 
issues  may  not  be  the  subject  of  formal 
Committee  action  during  this  meeting. 
Committee  action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Committee's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen, 
907-271-2809,  at  least  5  working  days 
prior  to  the  meeting  date. 

Dated:  January  3.  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  03-322  Filed  1-7-03;  8:45  am) 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[l.D.  010203D] 

North  Pacific  Fishery  Management 
Council;  Notice  of  Committee  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Committee  Meeting. 


SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  (Council) 
Observer  Committee  will  meet  in 
Seattle,  WA. 

DATES:  The  meeting  will  be  held  on 
January  23  and  24,  2003. 

ADDRESSES:  Alaska  Fisheries  Science 
Center  (Center),  7600  Sand  Point  Way 
NE,  Seattle,  WA. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite- 306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Kimball.  NPFMC,  907-271-2809. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  begin  at  9  a.m.  on 
Thursday,  January  23,  2003,  and 
continue  through  Friday,  January  24, 
2003.  The  Committee's  agenda  includes 
the  following  issues: 

(1)  Review  a  discussion  paper  which 
outlines  a  proposed  problem  statement 
and  general  alternatives  and  issues  for 
long-term,  significant  revisions  to  the 
Observer  Program. 

(2)  Review  a  NMFS  proposal  for  a 
short-term  pilot  project  to  test 
deployment  of  observer  resources  to 
determine  catch  composition  and 
bycatch  rates  in  a  specific  fishery. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Committee  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  these 
issues  may  not  be  the  subject  of  formal 
Committee  acUon  during  this  meeting. 
Conunittee  action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305  )c) 
of  the  Magnuson-Stevens  Act,  provided, 
the  public  has  been  notified  of  the 
Committee's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen, 
907-271-2809,  at  least  5  working  days 
prior  to  the  meeting  date. 

Dated:  January  02,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  Nqtiondl  Marine  Fisheries  Service. 
[FR  Doc.  03-324  Filed  1-7-03;  8:45  am] 
.      BILUNG  CODE  3S10-22-S 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

Notice  of  Intent  To  Grant  Exclusive 
Patent  License;  ADA  Technologies, 
Inc. 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  ADA  Technologies,  Inc.,  a  revocable, 
nonassignable,  exclusive,  license  to 
practice  worldwide  the  Government- 
Owned  inventions  described  in  U.S. 
Patent  No.  5,885,076  entitled  "Method 
and  System  for  Removing  Mercury  From 
Dental  Waste  Water,"  issued  23  March 
1999,  in  the  field  of  removal  of  mercury 
ft"om  dental  waste  water. 
DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  has  fifteen  (15)  days 
from  the  date  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  any. 
ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Technology 
Transfer,  Naval  Medical  Research 
Center,  503  Robert  Grant  Ave.,  Silver 
Spring,  MD  20910-7500. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  Schlagel,  Director,  Office  of 
Technology  Transfer,  Naval  Medical 
Research  Center,  503  Robert  Grant  Ave., 
Silver  Spring,  MD  20910-7500, 
telephone  (301)  319-7428. 

J.T.  Baltimore, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Alternate  Federal 
Register  Liaison  Officer. 

|FR  Doc.  03-299  Filed  1-7-03:  8:45  am] 

BILUNG  CODE  38ia-FF-P 


DEPARTMENT  OF  EDUCATION 

Secretary  of  Education's  Commission 
on  Opportunity  in  Athletics;  Meeting 

agency:  Secretary  of  Education's 
Commission  on  Opportunity  in 
Athletics;  Department  of  Education. 
ACTION:  Notice  of  open  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  public  meeting  of  the 
Secretary  of  Education's  Commission  on 
Opportunity  in  Athletics  (the 
Commission).  The  meeting  will  take 
place  in  Washington,  DC. 

Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meetings  should  notify  the 
Commission  office  no  later  than  Janueuy 
22,  2003.  We  will  attempt  to  meet ' 
requests  after  this  date,  but  caimot 


guarantee  availability  of  the  requested 
accommodation.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities. 

Notice  of  this  meeting  is  required 
under  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act. 
DATES:  January  29-30,  2003. 

Location:  Hilton  Washington  and 
Towers  Hotel,  1919  Connecticut 
Avenue,  NW.,  Washington,  DC  20009. 

Times:  January  29:  9  a.m.-12:30  p.m., 
2  p.m.-5  p.m.  January  30:  9  a.m.-l  p.m. 

Meeting  Format:  This  meeting  will  be 
held  according  to  the  following 
schedule: 

1.  Date:  January  29,  2003,  Time:  9 
a.m.-12:30  p.m.,  2  p.m.-5  p.m.  January 
30,  2003,  Time;  9  a.m^l  p.m. 

Attendees:  If  you  would  like  to  attend 
any  or  all  of  the  above  listed  meetings; 
we  ask  that  you  register  with  the 
Commission  office  by  email  or  fax  to  the 
address  listed  under  ADDRESSES.  Please 
provide  us  with  your  name  contact 
information. 

Participants:  The  meeting  scheduled 
for  January  29-30,  2003  will  consist  of    - 
review  and  discussion  by  the 
Commissioners  of  the  information  from 
the  previous  public  meetings  in 
preparation  for  the  Commission's 
forthcoming  report  to  the  Secretary  of 
Education.  The  public  is  invited  to 
observe  this  meeting;  however  there  will 
not  be  opportunity  for  public  comment. 

In  addition  to  making  reservations, 
individuals  attending  the  public 
meetings,  for  security  purposes,  must  be 
prepared  to  show  photo  identification  in 
order  to  enter  the  meeting  location. 
FOR  FURTHER  INFORMATION  CONTACT 

1.  Internet.  We  encourage  you  to  send 
your  questions  through  the  Internet  to 
the  following  address: 
OpportunityinA  thletics@ed.gov 

2.  Mail.  You  may  submit  your 
conunents  to  The  Secretary  of 
Education's  Commission  on 
Opportunity  in  Athletics,  400  Maryland 
Avenue,  SW.,  ROB-3  Room  3060, 
Washington,  DC  20202.  Due  to  delays  in 
mail  delivery  caused  by  heightened 
security,  please  allow  adequate  time  for 
the  mail  to  be  received. 

3.  Facsimile.  You  may  submit 
comments  by  facsimile  at  (202)  260- 
4560. 

View  the  Commission's  Web  site  at: 
h  ttp://www.  ed.gov/inits/ 
commissionsboards/athletics.  The 
Conunission  office  number  is  202-708- 
7417. 

SUPPLEMENTARY  INFORMATION:  The 
nation  is  commemorating  the  30th 
anniversary  of  the  passage  of  Title  IX, 
the  landmark  legislation  prohibiting 
recipients  of  Federal  funds  from 


discriminating  on  the  basis  of  sex.  Since 
this  legislation  was  enacted,  there  has 
been  a  dramatic  increase  in  the  number 
of  women  participating  in  athletics  at 
the  high  school  and  college  level.  The 
Secretary  of  Education  has  determined 
that  this  anniversary  provides  an 
appropriate  time  to  review  the  ' 

application  of  Title  IX  to  educational 
institutions;  efforts  to  provide  equal 
opportunity  in  athletics  to  women  and 
men.  In  order  to  do  so,  the  Secretary 
established  the  Commission  on 
Opportunity  in  Athletics.  The 
Commission  will  produce  a  report  no 
later  than  February  26,  2003,  outlining 
its  findings  relative  to  the  opportunities 
for  men  and  women  in  athletics  in  order 
to  improve  the  effectiveness  of  Title  IX. 

The  Commission  will  discuss  the 
following  priority  areas: 

1.  Are  Title  IX  staftdards  for  assessing 
equal  opportunity  in  athletics  working 
to  promote  opportunities  for  male  and 
female  athletes? 

2.  Is  there  adequate  Title  IX  guidance 
that  enables  colleges  and- school 
districts  to  know  what  is  expected  of 
them  and  to  plan  for  an  athletic  program 
that  effectively  meets  the  needs  and 
interests  of  their  students? 

3.  Is  further  guidance  or  are  other 
steps  needed  at  the  junior  and  senior 
high  school  levels  where  the  availability 
or  absence  of  opportunities  will 
critically  affect  the  prospective  interests 
and  abilities  of  student  athletes  .when 
they  reach  college  age?  '^^ 

4.  How  should  activities  such  as 
cheerleading  or  bowling  factor  into  the 
analysis  of  equitable  opportunities? 

5.  How  do  revenue  producing  and 
Icirge-roster  teams  affect  the  provision  of 
equal  athletic  opportunities?  The 
Department  has  heard  fi-om  some  parties 
that  whereas  some. men  athletes  will 
"walk-on"  tb  intercollegiate  teams — 
without  athletic  financial  aid  and 
without  having  been  recruited — women 
rarely  do  .this.  Is  this  accurate  and,  if  so, 
what  are  its  implications  for  Title  IX 
analysis? 

6.  In  what  ways  do  opportunities  in 
other  sports  venues,  such  as  the 
Olympics,  professional  leagues,  and 
community  recreation  programs, 
interact  with  the  obligations  of  colleges 
and  school  districts  to  provide  equal 
athletic  opportunity?  What  are  the 
implications  for  Title  IX? 

7.  Apart  from  Title  IX  enforcement." 
are  there  other  efforts  to  promote 
athletic  opportunities  for  male  and 
female  students  that  the  Department 
might  support,  such  as  public-private 
partnerships  to  support  the  efforts  of 
schools  and  colleges  in  this  area? 
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DEPARTMENT  OF  ENERGY 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Retrieval,  Treatment,  and  Disposal  of 
Tank  Waste  and  Closure  of  Single- 
Shell  Tanks  at  the  Hanford  Site, 
Richland,  WA 

agency:  Department  of  Energy. 
ACTION:  Notice  of  intent. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  intends  to  prepare  an 
environmental  impact  statement  (EIS) 
on  the  proposed  retrieval,  treatment, 
and  disposal  of  the  waste  being 
managed  in  the  high-level  waste  (HLW) 
tank  farms  at  the  Hanford  Site  near 
Richland,  Washington,  and  closure  of 
the  149  single-shell  tanks  (SSTs)  and 
associated  facilities  in  the  HLW  tank 
farms.  The  HLW  tanks  contain  both 
hazardous  and  radioactive  waste  (mixed 
waste). 

This  EIS  will  be  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
its  implementing  regulations  (40  CFR 
parts  1500-1508  and  10  CFR  part  1021). 
DOE's  proposed  action  is  to  remove 
waste  from  the  tanks  to  the  extent  that 
retrieval  is  technically  and 
economically  feasible,  treat  the  waste 
through  vitrification  in  the  plaimed 
Waste  Treatment  Plant  (WTP)  and/or 
one  of  several  other  treatment  processes 
such  as  bulk  vitrification,  grout,  steam 
reforming  and  sulfate  removal, 
depending  on  waste  type  and  waste 


characteristics.  DOE  proposes  to 
package  the  waste  for  offsite  shipment 
and  disposal  or  onsite  disposal.  The 
tanks  would  be  filled  with  materials  to 
immobilize  the  residual  waste  and 
prevent  long-term  degradation  of  the 
tanks  and  discourage  intruded  access. 
The  149  underground  SSTs  and  28 
underground  double-shell  tanks  (DSTs) 
are  grouped  in  18  tank  farms  that  are 
regulated  under  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA)  as  treatment,  storage,  and 
disposal  units  that,  for  closure  purposes, 
include  tanks,  associated  ancillary 
equipment,  and  contaminated  soils. 
DOE  proposes  to  close  the  tanks  in 
accordance  with  the  Hanford  Federal 
Facility  Agreement  and  Consent  Order 
(also  known  as  the  Tri-Party  Agreement 
or  TPA).  DOE  invites  public  comments 
on  the  proposed  scope  of  this  EIS. 
DATES:  The  public  scoping  period  begins 
with  the  publication  of  this  Notice  and 
concludes  March  10,  2003.  DOE  invites 
Federal  agencies.  Native  American 
tribes.  State  and  local  governments,  and 
members  of  the  public  to  comment  on 
the  scope  of  this  EIS.  DOE  will  consider 
fully  all  comments  received  by  the  close 
of  the  scoping  period  and  will  consider 
comments  received  after  that  date  to  the 
extent  practicable. 

Public  meetings  will  be  held  during 
the  scoping  period.  Meetings  will  be 
held  in  Seattle  and  Richland, 
Washington  and  in  Portland  and  Hood 
River,  Oregon  on  the  following  dates. 
Richland:  February  5,  2003. 
Hood  River  February  18,  2003. 
Portland:  February  19,  2003.      ^ 
Seattle:  February  20,  2003. 
At  least  15  days  prior  to  the  meetings, 
DOE  will  notify  the  public  of  the 
meeting  locations  and  times  and  will 
provide  additional  information  about 
each  meeting  through  press  releases, 
advertisements,  mailings  and  other 
methods  of  encouraging  public 
participation  in  the  NEPA  process.  At 
these  scoping  meetings,  DOE  will 
provide  information  about  the  tank 
waste  program  and  alternatives  for 
retrieving,  treating,  and  disposing  of  the 
waste,  along  with  alternatives  for 
closing  the  SSTs.  The  meetings  will 
provide  opportunities  to  comment 
orally  or  in  writing  on  the  EIS  scope, 
including  the  alternatives  and  issues 
that  DOE  should  consider  in  the  EIS. 
ADDRESSES:  DOE  invites  public 
comment  on  the  proposed  scope  of  this 
EIS.  Comments  may  be  submitted  by 
mail,  electronic  mail,  fax,  or  voice  mail 
and  addressed  as  follows:  Mary  Beth 
Burandt,  Document  Manager,  DOE 
Office  of  River  Protection,  U.S. 
Department  of  Energy,  Post  Office  Box 


450,  Mail  Stop  H&-60,  Richland, 
Washington,  99352,  Attention:  Tank 
Retrieval  and  Closure  EIS,  Electronic 
mail:  Mary_E_Burandt@rl.gov,  Fax: 
(509)  376-2002,  Telephone  and  voice 
mail:  (509)  373-9160. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  information  about  this  EIS  and 
the  public  scoping  workshops  or  to  be 
placed  on  the  EIS  distribution  list,  use 
any  of  the  methods  identified  in 
ADDRESSES  above.  For  general 
information  about  the  DOE  NEPA 
process,  contact:  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Compliance  (EH-42),  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC,  20585-0119,  Fax: 
(202)  586-7031,  Telephone:  (202)  586- 
4600,  Voice  mail:  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION 

Background 

The  Hanford  Site  defense  activities 
related  to  nuclear  weapons  production 
created  a  wide  variety  of  waste.  Over  50 
million  gallons  of  waste  are  presently 
stored  in  the  HLW  tank  farms,  which  are 
located  in  the  200  Area  of  the  Site.  The 
waste  is  stored  in  149  underground 
SSTs  (ranging  in  capacity  from 
approximately  55,000  to  1  million 
gallons)  and  28  underground  DSTs 
(ranging  in  capacity  from  approximately 
one  to  1.16  million  gallons)  grouped  in 
18  tank  farms,  and  approximately  60 
smaller  miscellaneous  underground 
storage  tanks.  This  waste  has  been 
processed  and  transferred  between 
tanks,  and  as  a  result,  the  chemical, 
physical  (i.e.,  liquid,  solid  and  sludge) 
and  radiological  characteristics  of  the 
waste  vary  greatly  among  and  within 
individual  tanks.  In  addition,  the  tank 
waste  contains  chemicals  or  has 
characteristics  classified  as  hazardous 
waste  under  RCRA  regulations  (40  CFR 
Parts  260-268  and  Parts  270-272)  and 
as  dangerous  waste  under  the 
Washington  Administrative  Code 
"Dangerous  Waste  Regulations"  (WAC 
173-303). 

In  1996,  DOE  issued  the  Tank  Waste 
Remediation  System  (TWRS)  EIS  (DOE/ 
EIS-0189),  which  included  analyses  of 
alternatives  for  retrieving  and  treating 
(e.g.,  immobilizing)  the  waste  stored  in 
the  tank  farms.  Because  sufficient  data 
were  not  available  to  evaluate  a  range  of 
closure  actions,  tank  system  closure 
alternatives  were  not  evaluated  in  the 
TWRS  EIS.  Among  the  uncertainties 
were  data  regarding  past  leak  losses 
from  the  SSTs  and  how  retrieval 
technology  would  perform  to  meet 
retrieval  objectives. 

In  1997,  DOE  issued  its  Record  of 
Decision  (ROD,  62  FR  8693,  February 


26)  in  which  DOE  decided  that  it  would 
proceed  with  tank  waste  retrieval  and 
treatment.  In  the  ROD  and  subsequent 
supplemental  emalyses,  DOE     ' 
acknowledged  that  there  were 
substantial  technical  imcertainties  that 
required  resolution.  Nevertheless,  to 
make  progress  while  resolving  the 
technical  uncertainties,  DOE  decided  to 
implement  waste  treatment  using  a 
phased  approach  as  identified  in  the 
TWRS  ROD.  During  the  initial  phase 
(Phase  I),  DOE  planned  to  design, 
construct  and  operate  demonstration- 
scale  waste  treatment  facilities. 
Following  the  demonstration  phase, 
DOE  would  construct  full-scale  facilities 
to  treat  the  remaining  tank  waste  (Phase 

n). 

DOE'S  decision  in  the  TWRS  ROD  was 
consistent  with  modifications  to  the  Tri- 
Party  Agreement  contained  in  the  M-62, 
"Complete  Pretreatment,  Processing  and 
Vitrification  of  Hanford  High-level 
(HLW)  and  Low-activity  (LAW)  Tank 
Wastes"  series  of  milestones. 
Accordingly,  DOE  proceeded  with  plans 
to  design,  construct,  and  operate 
facilities  that  would  separate  waste  into 
high-level  and  low-activity  waste 
streams,  vitrify  the  high-level  waste 
stream  and  vitrify  or  similarly 
immobilize  the  LAW  stream.  These 
facilities  are  now  under  construction 
and  ate  collectively  referred  to  as  the 
"Waste  Treatment  Plant"  or  WTP. 

DOEs  strategy  for  retrieving,  treating 
and  disposing  of  the  tank  waste  and 
closing  the  tank  farms  has  continued  to 
evolve,  based  on  information  becoming 
available  since  the  TWRS  ROD  was 
issued.  New  information  and  proposed 
changes  to  DOE's  strategy  include  the 
following: 

•  Design  of  and  preliminary 
performance  projections  for  the  WTP 
support  DOE*s  proposal  to  extend 
operations  beyond  the  original  plan  to 
operate  the  VVTP  for  a  ten-year  period 
and  to  enhance  throughput  compared  to 
facilities  planned  for  in  the  1997  ROD. 

•  New  information  indicates  that 
deployment  of  large-scale  treatment 
facilities  in  approximately  2012  to 
immobilize  waste  not  processed  by  the 
WTP  currently  under  construction,  as 
identified  in  the  TWRS  ROD,  may  be 
prohibitively  expensive  (DOE/EIS- 
0189-SA-3). 

•  Under  DOE  Order  435.1 
(Radioactive  Waste  Management),  as 
applicable,  DOE  niay  determine  that 
some  tank  wastes  should  be  managed  as 
low-level  waste  (LLW)  and  transuranic 
(TRU)  waste,  which  may  result  in 
changes  in  how  DOE  may  treat  and 
dispose  of  portions  of  the  SST  and  DST 
wastes  from  the  HLW  tank  farms. 


•  DOE  wants  to  consider  non- 
vitrification  treatment  technologies  for 
LAW  and  LLW,  if  these  wastes  could  be 
immobilized  and  disposed  of  onsite  or 
offsite,  while  providing  protection  to  the 
human  environment  comparable  to 
LAW  and  LLW  immobilized  by  • 
vitrification. 

In  developing  its  Performance 
Management  Plan  for  the  Accelerated 
Cleanup  of  the  Hanford  Site  (PMP,  DOE/ 
RL-200D-47,  August  2002),  DOE  stated 
its  intent  to  meet  its  commitments 
under  the  Tri-Party  Agreement,  and 
identified  its  plan  to  complete  tank 
waste  retrieval,  treatment  and  disposal 
by  2028,  and  to  close  all  of  the  tanks 
and  associated  facilities,  including  the 
WTP,  by  2033.  DOE's  current  plans  call 
for  closing  all  of  the  SSTs  by  2028. 

DOE  stated  in  the  PMP  that  to  achieve 
these  objectives,  increased  capacity  will 
be  needed  for  the  WTP,  along  with 
additional  treatment  capacity  provided 
by  other  waste  immobilization 
technologies,  referred  to  herein  as 
"supplemental"  technologies  (bulk 
vitrification,  containerized  grout,  steam 
reforming,  or  sulfate  removal  are 
examples).  Also  in  the  PMP  and  in  the 
Supplement  Analysis  for  the  Tank 
Waste  Remediation  System  (DOE/EIS- 
0189-SA3,  2001),  DOE  concluded  that 
its  evolving  strategy  for  treating  and 
disposing  of  the  tank  wastes  by  2028 
and  closing  the  SSTs  by  2028  requires 
NEPA  analysis  of  proposed  tank  waste 
retrieval,  treatment  and  disposal,  and 
proposed  tank  closure  actions. 

Fiulher,  ^mder  the  TPA  Milestone  M- 
45,  "Complete  Closure  of  All  Single- 
Shell  Tank  (SST)  Farms,"  DOE  and  the 
Washington  State  Department  of 
Ecology  (Ecology)  have  identified  a 
process  to  start  discussing  how  SST 
closure  would  occur.  An  important  part 
of  the  process  DOE  and  Ecology  have 
defined  for  closing  tank  systems  is 
compliance  with  Washington  State 
Dangerous  Waste  regulations  that 
require  approval  of  a  closiue  plan  and 
modification  of  the  Hanford  Site 
Dangerous  Waste  Permit.  Before  Ecology 
can  approve  either  a  closure  plan  or 
modification  of  DOE's- permit,  the  State 
of  Washington  must  fulfill  its  State 
Environmental  Policy  Act  (SEPA) 
requirements.  As  SEPA  is  very  similar 
to  NEPA,  Ecology  can  adopt  a  NEPA 
document  if  it  determines  that  the 
document  is  sufficient  to  meet  SEPA 
requirements.  Ecology  has  agreed  to  be 
a  cooperating  agency  in  preparing  this 
EIS. 

Need  for  Action 

To  meet  its  commitments  under  the 
Tri-Party  Agreement  and  implement  its 
plans  to  close  the  tank  systems  and 


associated  facilities  in  a  timely  manner 
to  reduce  existing  and  potential  future 
risk  to  the  public,  site  workers,  and  the 
environment,  DOE  needs  to -complete 
waste  retrieval,  treatment  and  disposal 
of  the  waste  from  the  SST  and  DST 
systems  by  2028  and  close  all  SST 
systems  by  2028. 

Although  DOE  is  addressing  safety 
and  environmental  issues  posed  by  tank 
wastes  to  minimize  current  potential 
risks  to  human  health  and  the 
environment,  DOE  must  also  implement 
long-term  actions  to  safely  manage  and 
dispose  of  waste  from  the  tank  waste 
systems,  including  waste  associated 
with  inactive  miscellaneous 
underground  storage  tanks,  and  close 
the  SST  systems  to  reduce  permanently 
the  potential  risk  to  human  health  and 
the  environment.  These  long-term 
actions  also  are  needed  to  ensure 
compliance  with  applicable  Federal 
requirements  regulating  the 
management  and  disposal  of  radioactive 
waste,  as  well  as  Federal  and 
Washington  State  requirements 
regulating  hazardous  and  mixed  waste. 

Proposed  Action 

DOE  proposes  to  retrieve  waste  fi"om 
the  149  SST  and  28  DST  systems  and 
close  the  SST  tank  farms  in  a  manner 
that  complies  with  Federal  and 
Washington  State  requirements  and 
protects  the  human  environment. 
(Closure  of  the  DSTs  and  closure  of  the 
WTP  are  not  part  of  the  proposed  action 
because  they  are  active  facilities  needed 
to  complete  waste  treatment.  Closure  of 
the  DSTs  and  WTP  would  be  addressed 
at  a  later  date,  after  appropriate  NEPA 
analysis.)  DOE  proposes  to  immobilize 
the  retrieved  waste  in  the  WTP  and 
through  supplemental  treatment 
technologies  such  as  bulk  vitrification, 
grout,  steam  reforming  and  sulfate 
removal,  and  to  package  the 
immobilized  waste  for  offsite  shipment 
and  disposal  in  licensed  and/or 
permitted  facilities  or  disposal  onsite. 
DOE  proposes  to  close  the  SST  farms 
(including  tanks,  ancillary  equipment 
and  soils)  within  the  tank  farm  area  by 
2028.  The  tanks  would  be  filled  with 
materials  to  immobilize  the  residual 
waste  and  prevent  long-term 
degradation  of  the  tanks  and  discourage 
intruder  access.  Associated  support 
buildings,  structures,  laboratories,  and 
the  treatment  facilities  would  be 
decontaminated  and  decommissioned  in 
a  cost-efiective,  legally  compliant,  and 
environmentally  sound  manner.  Under 
the  proposed  action,  DOE  would  use 
existing,  modified,  or,  if  required,  new 
systems  to  assure  capability  to  store  and 
manage  waste  during  retrieval  and 
treatment. 
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Background  on  Development  of 
Alternatives 

The  proposed  action  could  result  in 
changes  to  DOE's  tank  waste 
management  program  with  resppct  to 
waste  storage,  waste  retrieval,  waste 
treatment,  waste  disposal,  and  tank  farm 
closure  at  the  Hanford  Site.  These  key 
variables  were  evaluated  to  develop  the 
range  of  reasonable  alternatives 
identified  below.  In  terms  of  waste 
storage,  the  EIS  would  analyze  the  use 
of  the  existing  waste  storage  systems 
and  evaluate  the  need  for  new  storage 
systems.  With  regard  to  waste  retrieval, 
DOE  would  evaluate  a  range  of  timing 
of  retrieval  and  the  technologies  used, 
from  past-practice  sluicing  as  analyzed 
in  the  TWRS  EIS  to  dry  retrieval. 
Treatment  and  disposal  alternatives  for 
portions  of  the  SST  and  DST  waste 
would  be  evaluated  based  on  some 
volimie  of  the  waste  being  classified  as 
LLW  or  TRU  waste  pursuant  to  DOE 
Order  435.1.  The  waste  identified  as 
LLW  could  be  treated  and  packaged  for 
onsite  or  offsite  disposed.  The  waste 
identified  as  TRU  waste  could  be  treated 
and  packaged  for  transport  and  disposal 
at  the  Waste  Isolation  Pilot  Plant  (WIPP) 
near  Carlsbad,  New  Mexico. 

Unless  a  specific  alternative  identifies 
a  waste  type  as  LLVT and/or  TRU  waste, 
the  waste  would  be  analyzed  as  HLW  or 
LAW  for  the  purposes  of  treatment  and 
disposal.  The  alternatives  for  waste 
treatment  include:  1)  Treating  all  wastes 
via  an  enhanced  WTP  as  vitrified  waste; 

2)  treating  HLW  via  the  WTP  and  LAW 
via  WTP  or  supplemental  treatments;  or 

3)  treating  the  waste  as  stated  in  #2  and/ 
or  supplemental  treatment  for  LLW  and 
TRU  waste  in  the  tank  farms,  in  which 
case  some  waste  would  not  be  processed 
through  the  WTP.  The  options  for  waste 
disposal  include  disposing  of  the  waste 
onsite  using  existing  or  new  facilities, 
disposing  of  the  waste  at  offsite 
government  facilities  [e.g.,  a  geological 
repository,  WIPP,  DOE's  Nevada  Test 
Site)  or  using  onsite  and  offsite 
commercial  facilities  (such  as 
Envirocare  in  Utah)  for  disposal  of 
Hanford  waste.  Alternatives  for  tank 
closure  would  be  evaluated  based  on 
broad  closure  strategies  including  clean 
closure  (removal  of  the  tanks,  ancillcury 
facilities,  and  contaminated  soils)  and 
landfill  closure  (residual  waste  left  in 
place  and  post  closure  care). 

Proposed  Alternatives 

Each  of  the  six  alternatives  contedns  a 
waste  storage,  retrieval,  treatment  and 
disposal  component.  Alternatives  3 
through  6  also  include  a  tank  closiue 
component.  The  main  differences 
among  the  alternatives  include  the 


extent  of  waste  retrieval,  the  waste 
treatment  and  disposal  approach,  the 
tank  closure  approach,  and  timing  to 
complete  the  necessary  activities. 

1.  No  Action 

The  Council  on  Enviroimiental 
Quality  NEPA  Regulations  (40  CFR  parts 
1500-1508),  and  the  DOE  NEPA 
Regulations  (10  CFR  part  1021)  require 
analysis  of  a  No  Action  alternative. 

Storage:  DOE  would  continue  current 
waste  management  operations  using 
existing  storage  facilities.  Immobilized 
(i.e..  vitrified)  High-level  Waste  (IHLW) 
would  be  stored  onsite  pending  disposal 
at  a  geologic  repository.  Once  WTP 
operations  are  completed,  all  tank  waste 
system  storage  (SSTs  and  DSTs), 
treatment,  and  disposal  facilities  at  the 
Hanford  Site  would  be  placed  in  a 
stand-by  operational  condition. 

Retrieval:  Waste  would  be  retrieved  to 
the  extent  required  to  provide  waste 
feed  to  the  WTP  using  currently 
available  liquid-based  retrieval  and  leak 
detection  technologies  (approximately 
25-50%  of  the  total  waste  volume 
would  be  retrieved). 

Treatment:  No  new  vitrification  or 
treatment  capacity  beyond  that 
juiticipated  in  the  WIT  would  be 
deployed.  However,  the  WTP  would  be 
modified  within  parameters  provided 
for  in  the  TWRS  ROD  to  increase 
throughput.  The  WTP  would  continue 
to  operate  until  its  design  life  ends  in 
2046. 

Disposal:  The  residual  waste  in  tanks 
and  the  waste  remaining  in  tanks  that 
had  not  been  retrieved  (approximately 
50  to  75%  of  the  total  waste  volume) 
would  remain  in  the  tank  farm 
indefinitely.  Immobilized  Low  Activity 
Waste  (ILAW)  (by  vitrification)  would 
be  disposed  of  onsite.  IHLW  would  be 
stored  onsite  pending  disposal  at  a 
geological  repository.  For  purposes  of 
analysis,  administrative  control  of  the 
tank  farms  would  end  following  a  100- 
year  period. 

Closure:  Tank  closure  would  not  be 
addressed;  imder  this  alternative,  some 
waste  would  be  left  in  the  tanks 
indefinitely. 

2.  Implement  the  1997  Record  of 
Decision  (With  Modifications) 

This  alternative  would  continue 
implementation  of  decisions  made  in 
the  TWRS  ROD  and  as  consideired  in 
three  supplement  analyses  completed 
through  2001.  (See  "RELATED  NEPA 
DECISIONS  AND  DOCUMENTS"  below 
for  references.)  Under  these  supplement 
analyses,  DOE  concluded  that  changes 
in  the  design  and  operation  of  the  WTP, 
as  defined  in  its  contracts  and  program 
plans,  were  within  the  bounds  of 


analysis  of  environmental  impacts  in 
the  TWRS  EIS.  Among  the  key 
modifications  that  would  occur  under 
this  alternative  are:  (1)  Implementing 
the  initial  phase  of  waste  treatment  with 
one  ILAW  facility  rather  than  two,  (2) 
expanding  the  design  capacity  of  the 
ILAW  facility  from  20  metric  tons  of 
glass  per  day  to  30  metric  tons  of  glass 
per  day,  and  (3)  extending  the  design 
life  of  the  Phase  I  facilities  from  10  years 
to  40  years.  Under  this  alternative,  no 
new  actions  would  be  taken  beyond 
those  previously  described  in  the  TWRS 
ROD  and  supplement  analyses  regarding 
the  tank  waste. 

Storage:  DOE  would  continue  current 
waste  management  operations  using 
existing  storage  facilities  as  described 
under  No  Action. 

Retrieval:  Waste  would  be  retrieved  to 
the  Tri-Party  Agreement  goal  (i.e., 
residual  waste  would  not  exceed  360 
cubic  feet  for  100  series  tanks  or  36 
cubic  feet  for  200  series  tanks,  which 
would  correspond  to  99%  retrieval) 
using  currently  available  liquid-based 
retrieval  and  leak  detection  systems. 

Treatment:  The  existing  WTP  would 
be  modified  to  enhance  throughput  and 
supplemented  with  additional 
vitrification  capacity,  as  needed,  to 
complete  waste  treatment  by  2028. 
Under  this  alternative,  all  waste 
retrieved  from  tanks  (approximately 
99%)  would  be  vitrified. 

Disposal:  Retrieved  and  treated  waste 
would  be  disposed  of  onsite  (ILAW)  or 
stored  onsite  pending  disposal  at  a 
geologic  repository  (IHLW).  Once 
operations  are  completed,  all  tank  waste 
system  waste  storage,  treatment,  and 
disposal  facilities  at  the  Hanford  Site 
would  be  placed  in  a  stand-by 
operational  condition.  The  residual 
waste  would  remain  in  the  tank  farm 
indefinitely.  For  purposes  of  analysis, 
DOE  assumes  imder  this  alternative  that 
it  would  cease  to  maintain 
administrative  control  after  a  100-year 
period. 

Closure:  Tank  closure  would  not  be 
addressed  imder  this  alternative.  Some 
waste  would  be  left  in  the  tanks 
indefinitely. 


3.0    Landfill  Closure  of  Tank  Farms/ 
Onsite  and  Offsite  Waste  Disposal 

Storage:  DOE  would  continue  current 
waste  management  operations  using 
existing  storage  facilities. 

Retrieval:  Waste  would  be  retrieved  to 
the  Tri-Party  Agreement  goal  (i.e., 
residual  waste  would  not  exceed  360 
cubic  feet  for  100  series  tanks  or  36 
cubic  feet  for  200  series  tanks,  which 
would  correspond  to  99%  retrieval) 
using  currently  available  liquid-based 
retrieval  and  leak  detection  systems. 
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Treatment:  Retrieved  waste  would  be 
treated  with  the  WTP  capacity  based  on 
enhanced  and/or  modified  performance 
of  operating  systems  [e.g.,  modifications 
to  melters  to  increase  throughput).  WTP 
capacity  would  be  supplemented  with 
additional  waste  treatment  capacity  to 
immobilize  LAW  using  a  non- 
vitrification  technology.  New  non- 
vitrification  supplemental  treatment 
capacity  would  be  developed  external  to 
the  WTP  to  immobilize  a  portion  of  the 
tank  waste  that  would  be  designated  as 
LLW  pursuant  to  DOE  Order  435.1  and/ 
or  prepare  a  portion  of  the  tank  waste 
that  would  be  designated  as  TRU  waste 
for  disposal.  Waste  treatment  under  this 
alternative  would  be  completed  in  2028 
and  all  SST  tank  systems  would  be 
closed  by  2028. 

Disposal:  ILAW  immobilized  via  the 
WTP  would  be  disposed  of  onsite  or  at 
offsite  commercial  (e.g.,  U.S.  Ecology  of 
Washington  or  Envirocare  of  Utah)  or 
DOE  facilities  (Nevada  Test  Site).  IHLW 
would  be  stored  onsite  pending  disposal 
at  a  national  geologic  repository.  LLW 
immobilized  external  to  the  WTP  would 
be  disposed  of  onsite  or  at  offsite 
commercial  or  DOE  facilities.  TRU 
waste  would  be  packaged  and  stored 
onsite  in  an  existing  or  new  facility 
pending  disposal  at  the  Waste  Isolation 
Pilot  Plant  (WIPP). 

Closure:  As  operations  are  completed, 
SST  waste  system,  waste  storage, 
treatment  and  disposal  facilities  at  the 
Hanford  Site  would  be  closed  as  a  RCRA 
landfill  unit  under  Dangerous  Waste 
Regulations  imder  WAC  173-303  and 
DOE  Order  435.1,  as  applicable,  or 
decommissioned  (waste  treatment 
facilities  under  DOE  Order  430.1A).  The 
tanks  would  be  filled  with  materials  to 
immobilize  the  residual  waste  and 
prevent  long-term  degradation  of  the 
tanks  and  discourage  intruder  access. 
Tanks,  ancillary  equipment,  and 
contaminated  soils  would  be  remediated 
and  remain  in  place  and  the  closed  tank 
systems  would  be  covered  with  an 
engineered  barrier  that  exceeds  RCRA 
landfill  requirements  and  is  the  more 
protective  of  the  landfill  options  being 
evaluated  (i.e.,  Hanford  barrier). 

The  main  differences  between  this 
alternative  and  other  alternatives 
involve:  1)  Using  a  more  robust  barrier 
for  closure  of  tank  systems  that  would 
provide  longer  term  protection  from 
contaminant  releases  from  clbsed  tank 
systems  and  limit  intrusion  into  the 
closed  system  compared  to  the  barrier 
evaluated  under  Alternatives  5  and  6 
(tanks  would  not  be  closed  under 
Alternatives  1  and  2,  thus  no  barriers 
would  be  used);  and  2)  Treatment  and 
disposal  of  treated  waste  would  be  the 
same  for  Alternatives  3  through  5 


allowing  for  a  comparison  of  the 
impacts  associated  with  deployment  of 
systems  to  treat  and  dispose  of 
transuranic  waste  (Alternatives  3 
through  5)  to  treatment  of  waste  via  the 
WTP  and  subsequent  management  as 
ILAW  and  IHLW  (Alternatives  2  and  6). 

4.0    Clean  Closure  of  Tank  Farms/ 
Onsite  and  Offsite  Waste  Disposal 

Storage:  DOE  would  continue  current 
waste  management  operations  using 
existing  storage  facilities  that  would  be 
modified,  as  needed,  to  support 
minimizing  liquid  losses  fi-om  SSTs  and 
accelerating  SST  waste  retrieval  into 
safer  storage  pending  retrieval  for 
treatment. 

Retrieval:  Waste  would  be  retrieved 
using  multiple  waste  retrieval 
campaigns  using  various  retrieval 
technologies  [e.g.,  confined  sluicing, 
crawlers),  to  the  extent  needed  to 
support  clean  closiu'e  requirements  (i.e., 
0.1%  residual  in  the  tanks  or  99.9% 
waste  retrieved  fi-om  tanks)  using  liquid 
and  non-liquid  retrieval  and  enhanced 
in-tank  and/or  ex-tank  leak  detection 
systems. 

Treatment:  Retrieved  waste  would  be 
treated  with  the  WTP  capacity  based  on 
enhanced  and/or  modified  performance 
of  operating  systems  (see  Alternative  3). 
New  alternative  treatment  capacity  to 
immobilize  LLW  (e.g.,  bulk  vitrification, 
conteiinerized  grout,  steam  reforming, 
sulfate  removal)  and/ or  prepare  TRU 
waste  for  disposition  would  be 
developed  external  to  the  WTP.  Waste 
treatment  under  this  alternative  would 
be  completed  in  2028  and  all  SST  tank 
systems  would  be  closed  by  2028. 

Disposal:  LAW  immobilized  via  the 
WTP  would  be  disposed  of  onsite  or  at 
offsite  commercial  or  DOE  facilities  (see 
Alternative  3).  IHLW  would  be  stored 
onsite  pending  disposal  at  a  national 
geologic  repository.  LLW  immobilized 
external  to  the  WTP  would  be  disposed 
of  onsite  or  at  offsite  commercial  or  DOE 
facilities  (See  Alternative  3).  TRU  waste 
would  be  retrieved  from  tanks,  packaged 
in  a  new  facility,  and  stored  onsite  in 
existing  or  new  storage  facilities 
pending  shipment  to  and  disposal  at  the 
WIPP. 

Closure:  Clean  closure  reflects 
minimal  residual  waste  in  tanks  and 
ancillary  equipment,  and  contaminated 
soils  remediated  in  place  and/or 
removed  from  the  temk  system  to  be 
treated  and  disposed  of  in  accordance 
with  RCRA  requirements.  As  operations 
are  completed,  all  SST  system  storage, 
treatment,  and  disposal  facilities  at  the 
Hanford  Site  would  be  closed.  Waste 
storage  and  disposal  facilities  would  be 
closed  in  a  maimer  that  supported 


future  use  on  an  unrestricted  basis  and 
that  did  not  require  post-closure  care. 
The  main  differences  between  this 
alternative  and  the  other  alternatives 
are:  1)  The  greatest  amoimt  of  waste  is 
retrieved  from  tanks  based  on  multiple 
technology  deployments;  and  2)  tank 
systems  would  be  closed  to  meet  clean 
closure  standards.  Treatment  and 
disposal  of  treated  waste  would  be  the 
same  for  Alternatives  3  through  5, 
allowing  a  comparison  of  the  impacts 
associated  with  deployment  of  systems 
to  treat  and  dispose  of  TRU  waste 
(Alternatives  3  through  5)  to  treatment 
of  TRU  waste  via  the  waste  treatment 
plant  (Alternatives  2  and  6). 

5.0    Accelerated  Landfill  Closure/ 
Onsite  and  Offsite  Waste  Disposal 

Storage:  DOE  would  continue  current 
waste  management  operations  using 
existing  storage  facilities  that  would  be 
modified  or  supplemented  with  new 
waste  storage  facilities,  to  support 
actions  regarding  near-term  acceleration 
of  tank  waste  retrieval  and  treatment. 
Under  this  alternative,  some  SSTs 
would  be  retrieved  and  closed  by  2006, 
exceeding  the  existing  TPA  M-45 
commitments. 

Retrieval:  Waste  would  be  retrieved  to 
the  Tri-Party  Agreement  goal  to  the 
extent  feasible  using  currently  available 
liquid-based  retrieval  and  le^  detection 
systems  (residual  waste  would 
correspond  to  90-99%  retrieval). 

Treatment:  Waste  treatment  would  be 
completed  no  later  than  2024  and  SST 
systems  would  be  closed  by  2028. 
Retrieved  waste  would  be  treated  with    ^ 
the  WTP  capacity  based  on  enhanced 
and/or  modified  performance  of 
operating  systems,  as  described  under 
Alternative  2.  WTP  capacity  would  be 
supplemented  with  new  treatment 
capacity  to  immobilize  LLW.  New 
treatment  capacity  to  immobilize  LLW 
and/or  prepare  TRU  waste  for 
disposition  would  be  developed 
external  to  the  WTP. 

Disposal:  LAW  immobilized  via  the 
WTP  would  be  disposed  of  onsite  or  at 
offsite  commercial  or  DOE  facilities. 
IHLW  would  be  stored  onsite  pending 
disposal  at  the  proposed  national 
geologic  repository.  LLW  immobilized 
external  to  the  WTP  would  be  disposed 
of  onsite  or  at  offsite  commercial  or  DOE 
facilities.  Transuranic  waste  would  be 
packaged  and  stored  onsite  pending 
disposal  at  the  WIPP. 

Closure:  As  operations  are  completed. 
SST  tank  waste  system  waste  storage, 
treatment,  and  disposal  facilities  would 
be  closed  as  a  RCRA  landfill  unit  under 
Dangerous  Waste  Regulations  under 
WAC  173-303  and  DOE  Order  435.1,  or 
decommissioned  (waste  treatment 
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facilities  under  DOE  Order  430.1A). 
Waste  storage  and  disposal  facilities 
would  be  closed  as  RCRA  landfill  units 
under  applicable  state  Dangerous  Waste 
Regulations  (WAC  173-303).  The  tanks 
would  be  filled  with  materials  to 
immobilize  the  residual  waste  and 
prevent  long-term  degradation  of  the 
tanks  and  discourage  intruder  access. 
Tank  systems  (tanks,  ancillary 
equipment,  and  soils)  would  be  closed 
in  place  and  would  be  covered  with  a 
modified  RCRA  barrier  (i.e.,  a  barrier 
with  performance  characteristics  that 
exceed  RCRA  requirements  for  disposal 
of  hazardous  waste). 

The  main  difference  between  this 
alternative  and  the  other  alternatives  are 

(1)  completion  of  some  SST  closvu-e 
actions  by  2006,  completion  of  all  waste 
treatment  by  2024,  and  closure  of  all 
SST  systems  by  2028  in  contrast  to 
Alternatives  2,  3  and  6,  which  would 
complete  waste  treatment  in  2028  and 
SST  tank  systems  closure  in  2028  and; 

(2)  no  remediation  of  ancillary 
equipment  and  contaminated  soil, 
allowing  a  comparison  with  the  more 
extensive  remediation  analyzed  under 
Alternative  3.  Another  main  difference 
between  this  alternative  and  Alternative 
3  is  the  use  of  a  modified  RCRA  barrier. 
Treatment  and  disposal  of  treated  waste 
would  be  the  same  for  Alternatives  3 
through  5,  allowing  for  a  comparison  of 
the  impacts  associated  with  deployment 
of  systems  to  treat  and  dispose  of 
transiu-anic  waste  (Alternatives  3 
through  5)  to  treatment  of  transuranic 
waste  via  the  WTP  (Alternatives  2  and 
6). 

6.0    Landfill  Closure/ Onsite  and  Offsite 
Waste  Disposal 

Storage:  DOE  would  continue  current 
waste  management  operations  using 
existing  storage  facilities  that  would  be 
modified,  as  needed,  to  support  SST 
waste  retrieval  and  treatment. 

Retrieval:  Waste  would  be  retrieved  to 
the  Tri-Party  Agreement  goal  (i.e., 
residual  waste  would  not  exceed  360 
cubic  feet  for  100  series  tanks  or  36 
cubic  feet  for  200  series  tanks,  which 
corresponds  to  retrieval  of  99%)  using 
liquid  and  non-liquid  based  retrieval 
and  enhanced  leak  detection  systems. 

Treatment:  Retrieved  waste  would  be 
treated  with  the  WTP  capacity  based  on 
enhanced  and/or  modified  performance 
of  operating  systems.  Supplemental 
treatment  technologies  would  be  used  to 
immobilize  LLW.  New  non-vitrification 
treatment  capacity  to  immobilize  LLW 
for  disposition  would  be  developed 
external  to  the  WTP.  Waste  treatment 
luider  this  alternative  would  be 
completed  in  2028,  and  all  SST  systems 
would  be  closed  by  2028. 


Disposal:  ILAW  immobilized  via  the 
WTP  would  be  disposed  of  onsite  or  at 
offsite  commercial  or  DOE  facilities. 
IHLW  would  be  stored  onsite  pending 
disposal  at  a  national  geologic 
repository.  LLW  immobilized  external 
to  the  WTP  would  be  disposed  of  onsite 
or  at  offsite  commercial  or  DOE 
facilities. 

Closure:  As  operations  are  completed, 
all  tank  waste  system  waste  storage, 
treatment,  and  disposed  facilities  at  the 
Hanford  Site  would  be  closed  (tank  farm 
systems)  or  decommissioned  (waste 
treatment  facilities).  The  tanks  would  be 
filled  with  materials  to  immobilize  the 
residual  waste  and  prevent  long-term 
degradation  of  the  tanks  and  discourage 
intruder  access.  Waste  storage  and 
disposal  facilities  would  be  closed  as 
RCRA  landfill  units  under  applicable 
state  Dangerous  Waste  Regulations 
(WAC  173-303).  Residual  waste  in 
tanks,  ancillary  equipment,  and 
contaminated  soils  would  be  remediated 
in  place  as  needed  in  accordance  with 
RCRA  requirements,  and  the  closed  tank 
systems  would  be  covered  with  a 
modified  RCRA  barrier. 

The  main  difference  between  this 
alternative  and  the  other  alternatives  is 
that  under  this  alternative  there  would 
not  be  a  separate  TRU  waste  stream 
(Alternatives  3  through  5).  As  with 
Alternative  2,  waste  would  be  treated  in 
the  WTP  and  subsequently  managed  as 
either  ILAW  or  IHLW. 

Preliminary  Identification  ofEIS 
Issues:  The  following  issues  have  been 
tentatively  identified  for  analysis  in  the 
EIS.  The  list  is  presented  to  facilitate 
comment  on  the  scope  of  the  EIS;  it  is 
not  intended  to  be  all-inclusive  or  to 
predetermine  the  potential  impacts  of 
any  of  the  alternatives. 

•  Effects  on  the  public  and  onsite 
workers  ft-om  releases  of  radiological 
and  nom-adiological  materials  during 
normal  operations  and  reasonably 
foreseeable  accidents. 

•  Long-term  risks  to  human 
populations  resulting  from  waste 
disposal  and  residual  tank  system 
wastes. 

•  Effects  on  air  and  water  quality 
from  normal  operations  and  reasonably 
foreseeable  accidents,  including  long- 
term  impacts  on  groundwater. 

•  Cumulative  effects,  including 
impacts  from  other  past,  present,  and 
reasonably  foreseeable  actions  at  the 
Hanford  Site. 

•  Effects  on  endangered  species, 
archaeological/cultural/historical  sites, 
floodplains  and  wetlands,  and  priority 
habitat. 

•  Effects  from  onsite  and  offsite 
transportation  and  from  reasonably 
foreseeable  transportation  accidents. 


•  Socioeconomic  impacts  on 
surrounding  communities. 

•  Disproportionately  high  and 
adverse  effects  on  low-income  and 
minority  populations  (Environmental 
Justice). 

•  Unavoidable  adverse  environmental 
effects. 

•  Short-term  uses  of  the  envirorunent 
versus  long-term  productivity. 

•  Potential  irretrievable  and 
irreversible  commitment  of  resources. 

•  The  consumption  of  natural 
resources  and  energy,  including  water, 
natural  gas,  and  electricity. 

•  Pollution  prevention,  waste 
minimization,  and  potential  mitigative 
measures. 

Related  NEPA  Decisions  and 
Documents:  The  following  lists  DOE 
other  NEPA  documents  that  are  related 
to  this  proposed  Hanford  Site  Tank 
Retrieval  and  Closure  EIS. 
45  FR  46155, 1980,  "Double-Shell  Tanks 
for  Defense  High-Level  Radioactive 
Waste  Storage,  Hanford  Site, 
Richland,  Washington;  Record  of 
Decision,"  Federal  Register. 
53  FR  12449,  1988,  "Disposal  of 
Hanford  Defense  High-Level 
Transuranic,  and  Tank  Wastes, 
Hanford  Site,  Richland,  Washington; 
Record  of  Decision,"  Federal  Register. 
60  FR  28680,  1995,  "Programmatic 
Spent  Nuclear  Fuel  Management  and 
Idaho  National  Engineering 
Laboratory  Environmental  Restoration 
and  Waste  Management  Program,  Part 
III;  Record  of  Decision,"  Federal 
Register. 
60  FR  54221,  1995,  "Final 
Environmental  Impact  Statement  for 
the  Safe  Interim  Storage  of  Hanford 
Tank  Wastes  at  the  Hanford  Site, 
Richland,  WA;  Record  of  Decision," 
Federal  Register. 

60  FR  61687,  1995,  "Record  of  Decision 
Safe  Interim  Storage  of  Hanford  Tank 
Wastes,  Hanford  Site,  Richland, 
Washington,"  Federal  Register. 

61  FR  3922,  1996,  "Availability  of  the 
Final  Environmental  Impact 
Statement  for  Management  of  Spent 
Nuclear  Fuel  from  the  K  Basins  at  the 
Hanford  Site,  Richland,  WA;  Notice  of 
Availability  of  Final  Environmental 
Impact  Statement,"  Federal  Register. 

61  FR  10736, 1996,  "Management  of 
Spent  Nuclear  Fuel  from  the  K  Basins 
at  the  Hanford  Site,  Richland,  WA. 
ACTION:  Notice  of  Record  of 
Decision,"  Federal  Register. 

62  FR  8693, 1997,  "Record  of  Decision 
for  the  Tank  Waste  Remediation 
System,  Hanford  Site,  Richland, 
Washington,"  Federal  Register. 

DOE/EA-0479,  1990,  Collecting  Crust 
Samples  from  Level  Detectors  in  Tank 
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SY-lOl  at  the  Hanford  Site,  U.S. 
Department  of  Energy,  Richland, 
Washington. 

DOE/EA-0495,  1991,  Preparation  of 
Crust  Sampling  of  Tank  241-SY-lOl, 
U.S.  Department  of  Energy,  Richland, 
Washington. 

DOE/EA-0511,  1991,  Characterization 
of  Tank  241-SY-lOl,  U.S. 
Department  of  Energy,  Richland, 
Washington. 

DOE/EA-0581,  1991,  Upgrading  of  the 
Ventilation  System  at  the  241-SY 
Tank  Farm,  U.S.  Department  of 
Energy,  Richland,  Washington. 

DOE/EA-0802,  1992,  Tank  241-SY-lOl 
Equipment  Installation  and  Operation 
to  Enhance  Tank  Safety,  U.S. 
Department  of  Energy,  Richland, 
Washington. 

DOE/EA-0803,  1992,  Proposed  Pump 
Mixing  Operations  to  Mitigate 
EJjisodic  Gas  Releases  in  Tank  241- 
SY-lOl,  U.S.  Department  of  Energy, 
Richland,  Washington. 

DOE/EA-0881,  1993,  Tank  241-C-103 
Organic  Vapor  and  Liquid 
Characterization  and  Supporting 
Activities,  U.S.  Department  of  Energy, 
Richland,  Washington. 

DOE/EA-0933.  1995,  Tank  241-C-106 
Past  Practice  Sluicing  Waste  Retrieval, 
U.S.  Department  of  Energy,  Richland, 
Washington. 

DOE/EA-0981,  1995,  Solid  Waste 
Retrieval  Complex,  Enhanced  . 
Radioactive  and  Mixed  Waste  Storage 
Facility,  U.S.  Department  of  Energy, 
Richland,  Washington. 

DOE/EA-1203,  1997,  Trench  33 
Widening  in  218-W-5  Low-Level 
Burial  Ground,  U.S.  Department  of 
Energy,  Richland,  Washington. 

DOE/EA-1276,  1999,  Widening  Trench 
36  of  the  218-E-12B  Low-Level  Burial 
Ground,  U.S.  Department  of  Energy, 
Richland,  Washington. 

DOE/EA-1405,  2002,  Transuranic  Waste  . 
Retrieval  from  the  218-W-4B  and 
218-W-4C  Low-Level  Burial 
Grounds,  Finding  of  No  Significant 
Impact,  U.S.  Department  of  Energy, 
Richland,  Washington. 

DOE/EIS-0113,  1987,  Final 
Environmental  Impact  Statement. 
Disposal  of  Hanford  Defense  High- 
Level,  Transuranic  and  Tank  Wastes 
Hanford  Site  Richland,  Washington, 
U.S.  Department  of  Energy, 
Washington,  DC. 

DOE/EIS-0189,  1996,  Tank  Waste 
Remediation  System,  Hanford  Site, 
Richland,  Washington,  Final 
Environmental  Impact  Statement,  U.S. 
Department  of  Energy  and 
Washington  State  Department  of 
Ecology,  Washington,  DC. 

DOE/EIS-0189-SAl,  1997,  Supplement 
Analysis  for  the  Proposed  Upgrades  to 


the  Tank  Farm  Ventilation, 
Instrumentation,  and  Electrical 
Systems  under  Project  W-314  in 
Support  of  Tank  Farm  Restoration  and 
Safe  Operations,  U.S.  Department  of 
Energy,  Richland  Operations  Office, 
Richland,  Washington. 

DOE/EIS-0189-SA2,  1998,  Supplement 
Analysis  for  the  Tank  Waste 
Remediation  System,  U.S.  Department 
of  Energy,  Washington.  DC. 

DOE/EIS-0189-SA3,  2001,  Supplement 
Analysis  for  the  Tank  Waste 
Remediation  System,  U.S.  Department 
of  Energy,  Washington,  DC. 

DOE/EIS-0200,  1997,  Final  Waste 
Management  Programmatic 
Environmental  Impact  Statement,  U.S. 
Department  of  Energy,  Washington, 
DC.  , 

DOE/EIS-0212, 1995,  Safe  Interim 
Storage  of  Hanford's  Tank  Waste  Final 
Environmental  Impact  Statement,  U.S. 
Department  of  Energy,  Richland 
Operations  Office,  Richland, 
Washington. 

DOE/EIS-0222, 1999,  Final  Hanford 
Remedial  Action  Environmental 
Impact  Statement  and  Comprehensive 
Land  Use  Plan,  U.S.  Department  of 
Energy,  Richland  Operations  Office, 
Richland,  Washington, 

DOE/EIS-0250,  2002,  Environmental 
Impact  Statement  for  a  Geologic 
Repository  for  the  Disposal  of  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca 
Mountain,  Nye  County,  Nevada,  U.S. 
Department  of  Energy  Office  of 
Civilian  Radioactive  Waste 
Management,  Washington,  DC. 

DOE/EIS-0286D,  2000,  Draft  Hanford 
Site  Solid  (Radioactive  and 
Hazardous)  Waste  Program 
Environmental  Impact  Statement,  U.S. 
Department  of  Energy,  Richland, 
Washington. 

DOE/EIS-0287,  2002,  Idaho  High-Level 
Waste  and  Facilities  Disposition 
Environmental  Impact  Statement,  U.S. 
Department  of  Energy,  Washington, 
DC. 

Ecology,  2000,  Draft  Environmental 
Impact  Statement  for  Commercial 
Low-Level  Radioactive  Waste 
Disposal  Site,  Richland,  Washington, 
Washington  State  Department  of 
Ecology,  Olympia,  Washington. 

Ecology,  EPA,  and  DOE,  1989,  Hanford 
Federal  Facility  Agreement  and 
Consent  Order,  as  amended, 
Washington  State  Department  of 
Ecology,  U.S.  Environmental 
Protection  Agency,  and  U.S. 
Department  of  Energy,  Olympia, 
Washington. 


Issued  in  Washington,  DC  on  this  3rd  day 
of  January,  2003. 
Beverly  A.  Cook, 

Assistant  Secretary,  Environment,  Safety  and 
Health. 

|FR  Dor.  03-318  Filed  1-7-03:  8:45  am) 

BILUNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-37-000,  et  a!.] 

Exelon  Generation  Company,  LLC,  et 
al.  Electric  Rate  and  Corporate  Filings 

lanuary  2,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Exelon  Generation  Company,  LLC 

(Docket  No.  EC03-37-O00] 

Take  notice  that  on  December  23, 
2002,  Exelon  Corporation,  Exelon 
Ventures  Company,  LLC,  and  Exelon 
Generation  Company,  LLC,  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
requesting  authorization  from  the 
Commission  to  implement  a  plan  of 
corporate  reorganization. 

Comment  Date:  January  13,  2003. 

2.  Idaho  Power  Company  andlDACORP 
Energy,  L.P., 

(Docket  No.  EC03-38-000) 

Take  notice  that  on  December  23,  - 
2002,  Idaho  Power  Company  (Idaho 
Power)  and  IDACORP  Energy,  L.P. 
(lELP,  collectively.  Applicants)  filed  an 
Application  for  Commission  Approval 
of  Disposition  of  Jurisdictional  Facilities 
under  Section  203  of  the  Federal  Power 
Act.  The  jurisdictional  facilities  that  are 
the  subject  of  the  Application  are  a 
wholesale  power  sales  agreement  and 
transactions  (Truckee  Agreement  and 
Transactions)  between  Idaho  Power  and 
Truckee-Donner  Public  Utility  District. 
By  their  Application,  Applicants  seek 
Commission  approval  for  the 
assignment  of  the  Truckee  Agreement 
and  Transactions  from  Idaho  Power  to 
lELP. 

Comment  Date:  January  13,  2003. 

3.  Calpine  Energy  Services,  L.P.  Calpine 
Northbrook  Energy  Marketing,  LLC 

(Docket  No.  EC03-39-OOOJ 

Take  notice  that  on  December  24, 
2002,  Calpine  Energy  Services,  L.P. 
(CES)  and  Calpine  Northbrook  Energy 
Marketing,  LLC  (CNEM)  tendered  for 
filing  an  application  under  section  203 
of  the  Federal  Power  Act  for  approval  of 
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the  assignment  by  CES  to  CNEM  of  a 
wholesale  power  sales  agreement  for 
power  purchase  and  sale  transactions 
between  Morgan  Stanley  Capital  Group 
Inc.,  and  CES. 

Comment  Date:  January  14,  2003. 

4.  rrc  Holdings  Corp.,  et  al. 

(Docket  Nos.  EC03-40-000  and  ER03-343- 
000) 

Take  notice  that  on  December  24, 
2002,  rrc  Holdings  Corp.  (ITC 
Holdings),  ITC  Holdings  Limited 
Partnership,  International  Transmission 
Company  (international  Transmission), 
DTE  Energy,  Inc.  (DTE  Energy),  and  The 
Detroit  Edison  Company  (Detroit 
Edison)  submitted  a  joint  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  (FPA)  seeking  all 
authorizations  and  approvals  necessary 
for  the  disposition  of  jurisdictional 
facilities  in  order  for  DTE  Energy  to  sell, 
and  ITC  Holdings  to  purchase,  all  of  the 
outstanding  capital  stock  of 
International  Transmission.  In  addition, 
pursuant  to  FPA  Section  205  and  part 
35  of  the  Conmiission's  regulations,  the 
joint  application  tenders  for  filing 
proposed  rates  for  International 
Transmission  as  an  independent 
transmission  company,  and  certain 
operating  and  interconnection 
agreements  between  International 
Transmission  and  Detroit  Edison. 
Comment  Date:  January  14,  2003. 

5.  New  England  Power  Pool 

[Docket  No.  ER03-291-0001 

Take  notice  that  on  December  18  , 
2002,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee 
submitted  the  Eighty-Eighth  Agreement 
Amending  New  England  Power  Pool 
Agreement,  which  changes  the  formula 
in  Scheduling  16  of  the  NEPOOL  Open 
Access  Transmission  Tariff  (the 
NEPOOL  Tariff)  for  determining  the 
compensation  owners  of  eligible 
generators  will  receive  for  providing 
black-start  related  system  restoration 
and  planning  services  to  NEPOOL 
pm-suantto  Schedule  16.  A  January  1, 
2003  effective  date  was  requested  for 
each  of  these  Agreements. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  NEPOOL  Participants,  Non- 
Participant  Transmission  Customers  and 
the  New  England  State  governors  and 
regulatory  commissions. 

Comment  Date:  January  10,  2003. 

6.  Nevada  Power  Company 

IDocket  No.  ER03-340-0001 

Take  notice  that  on  December  26, 
2002,  Nevada  Power  Company  (Nevada 
Power)  tendered  for  filling  with  the 


Federal  Energy  Regulatory  Commission 
(Commission)  three  services  agreements: 

1.  Service  Agreement  No.  100  to  the 
Sierra  Pacific  Resources  Operating 
Companies'  FERC  Electric  Tariff,  First 
Revised  Volume  No.  1.  This  Service 
Agreement  is  an  executed  Transmission 
Service  Agreement  between  Nevada 
Power  and  Reliant  Energy  Services,  Inc. 
(Reliant). 

2.  Service  Agreement  No.  lOlA  to  the 
Sierra  Pacific  Resources  Operating 
Companies'  FERC  Electric  Tariff,  First 
Revised  Volume  No.  1.  This  Service 
Agreement  is  an  executed  Transmission 
Service  Agreement  between  Nevada 
Power  and  Pinnacle  West  Energy 
Company  (Pinnacle  West). 

3.  Service  Agreement  No.  101 B  to  the 
Sierra  Pacific  Resources  Operating 
Companies'  FERC  Electric  Tariff,  First 
Revised  Volume  No.  1.  This  Service 
Agreement  is  an  executed  Transmission 
Service  Agreement  between  Nevada 
Power  and  Southern  Nevada  Water 
Authority  (SNWA). 

Comment  Date:  January  16,  2003. 

7.  Arizona  Public  Service  Company 


[Docket  No.  ER03-347-000J 

Take  notice  that  on  December  30, 
2002,  Arizona  Pubhc  Service  Company 
(APS)  tendered  for  filing  a  revised 
Agreement  with  the  City  of  Williams 
(Williams)  which  terminates  Service 
Schedule  A  effective  December  31,  2002 
at  midnight  of  APS-FERC  Rate 
Schedule  No.  192. 

APS  states  that  copies  of  this  filing 
have  been  served  on  Williams  and  the 
Arizona  Corporation  Commission. 

Comment  Date:  January  21,  2003. 
8.  Arizona  Public  Service  Company 

[Docket  No.  ER03-348-^00! 

Take  notice  that  on  December  30, 
2002,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  a  request  for 
regulatory  approval  to  change  rates  to  its 
Long-Term  Power  Transactions 
Agreement  with  PacifiCorp  (PAC) 
applicable  under  the  APS-FERC  Rate 
Schedule  No.  182. 

APS  states  that  copies  of  this  filing 
have  been  served  on  PAC,  the  California 
Public  Utilities  Commission,  the  Public 
Utility  Commission  of  Oregon,  the  Utah 
Public  Service  Commission,  the 
Washington  Utilities  and  Transportation 
Commission,  the  Montana  Public 
Service  Commission,  the  Public  Service 
Commission  of  Wyoming,  the  Idaho 
Public  Utilities  Commission,  and  the 
Arizona  Corporation  Commission. 

Comment  Date:  January  21,  2003. 


9.  Central  Maine  Power  Company 

[Docket  No.  ER03-349-O00) 

Take  notice  that  on  December  30, 
2002,  Central  Maine  Power  Company 
(CMP)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  an  executed  S.D.  Warren 
Somerset  Entitlement  Agreement, 
effective  as  of  March  1,  2003,  and 
designated  as  Original  FERC  Rate 
Schedule  No.  201.  In  addition,  CMP 
requested  confidential  treatment  for 
certain  competitively  sensitive  material 
contained  in  the  Agreement  and  in 
Exhibit  B  to  CMP's  filing. 

Comment  Date:  January  21,  2003. 

10.  Wisconsin  River  Power  Company 

[Docket  No.  ER03-350-000I 

Take  notice  that  on  December  30, 
2002,  Wisconsin  River  Power  Company 
(WRPCo  or  the  Company)  tendered  for 
filing  Second  Revised  Rate  Schedule 
FERC  No.  2  (Second  Revised  Rate 
Schedule)  by  and  among  WRPCo  and 
Consolidated  Water  Power  Company 
(CWPCo)  and  Wisconsin  Public  Service 
Corporation  (WPS)  and  Wisconsin 
Power  and  Light  Company  (WP&L).  The 
Second  Revised  Rate  Schedule 
facilitates  the  sale  of  power  by  WRPCo 
to  CWPCo,  WPS  and  WP&L. 

The  Company  requests  that  the 
Commission  waive  its  notice  of  filing 
requirements  to  allow  the  Second 
Revised  Rate  Schedule  to  become 
effective  as  of  December  31,  2002. 

WRPCo  states  that  copies  of  the  filing 
were  served  upon  CWPCo,  WPS,  WP&L, 
the  Public  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  Date:  January  21,  2003. 

11.  Wisconsin  River  Power  Company 

[Docket  No.  ER03-351-O00] 

Take  notice  that  on  December  30, 
2002,  Wisconsin  River  Power  Company 
(WRPCo  or  the  Company)  tendered  for 
filing  an  Original  Rate  Schedule  FERC 
No.  3  (Rate  Schedule)  by  and  among 
WRPCo  and  Wisconsin  Public  Service 
Corporation  (WPS)  and  Wisconsin 
Power  and  Light  Company  (WP&L) 
(collectively,  the  Purchasers).  The  Rate 
Schedule  sets  forth  the  rates,  terms  and 
conditions  under  which  the  P\irchasers 
will  obtain  electric  capacity  and  energy 
from  WRPCo's  generating  imit. 

The  Company  requests  that  the 
Commission  waive  its  notice  of  filing 
requirements  to  allow  the  Rate  Schedule 
to  become  effective  as  of  December  31, 
2002. 

WRPCo  states  that  copies  of  the  filing 
were  served  upon  WPS,  WP&L,  the 
Public  Service  Commission  of 
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Wisconsin  and  the  Michigan  PubHc 
Service  Commission. 

Comment  Date:  January  21,  2003. 

12.  Calpine  California  Equipment 
Finance  Company,  LLC 

[Dodcet  No.  ES03-1 7-000] 

Take  notice  that  on  December  18, 
2002,  Calpine  California  Equipment 
Finance  Company,  LLC  (Calpine 
Finance)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
issue  long-term  debt  in  an  amoimt  not 
to  exceed  $250  million. 

Calpine  Finance  also  requests  a 
waiver  of  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Comment  Date:  January  14,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
appUcant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft^e  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  03-376  Filed  1-7-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0080;  FRL-7282-8] 

Lead-Based  Paint  Activities;  State  of 
North  Dal(Ota  Lead-Based  Paint 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  requests  for  comments 
and  opportunity  for  public  hearing. 

summary:  On  October  4,  2002,  EPA 
received  an  application  from  the  State  of 
North  Dakota  requesting  authorization 
to  administer  a  Program  in  accordance 
with  section  402  of  the  Toxic 
Substances  Control  Act  (TSCA). 
Included  in  the  application  was  a  letter 
signed  September  26,  2002,  by  the 
Governor  of  North  Dakota,  stating  that 
the  State's  Lead-Based  Paint  Abatement 
Program  is  at  least  as  protective  of 
human  health  and  the  enviroiunent  as 
the  Federal  program  under  TSCA 
section  402.  Also,  included  was  a  letter 
from  the  Attorney  General  of  North 
Dakota,  certifying  that  the  laws  and 
regulations  of  the  State  provided 
adequate  legal  authority  to  administer 
and  enforce  TSCA  section  402.  North 
Dakota  certifies  that  its  program  meets 
the  requirements  for  approval  of  a  State 
program  under  section  404  of  TSCA  and 
that  North  Dakota  has  the  legal  authority 
and  ability  to  implement  the 
appropriate  elements  necessary  to 
enforce  the  program.  Therefore, 
pursuant  to  section  404,  the  program  is 
deemed  authorized  as  of  the  date  of 
submission;  If  EPA  finds  that  the 
program  does  not  meet  the  requirements 
for  approval  of  a  State  program,  EPA 
will  disapprove  the  program,  at  which 
time  a  notice  will  be  issued  in  the 
Federal  Register  and  the  Federal 
program  will  be  established.  Today's 
notice  announces  the  receipt  of  North 
Dakota's  application,  provides  a  45-day 
public  comment  period,  and  an 
opportunity  to  request  a  public  hearing 
on  the  application. 
DATES:  Comments  on  the  application 
must  be  received  on  or  before  February 
24,  2003. 

ADDRESSES:  Submit  all  written 
comments  and/or  requests  for  a  public 
hearing  identified  by  docket  ID  number 
2002-0080  (in  duplicate)  to:  Amanda 
Hasty,  Enviroimiental  Protection 
Agency,  Region  VIII,  8P-P3T,  999  18th 
St.,  Suite  300,  Denver,  CO  80202-2466. 

Comments,  data,  and  requests  for  a 
public  hearing  may  also  be  submitted 
electronically  to: 

hasty.amanda@epa.gov.  Follow  the 
instructions  under  Unit  V.  of  this 


docimient.  No  information  claimed  to  be 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Combs,  Regional  Toxics  Team 
Leader,  999  18th  St.,  Suite  300,  8P-P3T. 
Denver,  CO  80202-2466;  telephone 
(303)  312-6021;  e-mail  address: 
combs.dave@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General 

A.  Does  this  Notice  Apply  to  Me? 

This  notice  is  directed  to  the  public 
in  general.  This  notice  may,  however,  be 
of  interest  to  firms  and  individuals 
engaged  in  lead-based  paint  activities  in 
North  Dakota.  Since  other  entities  may 
also  be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  the 
notice.  If  you  have  any  questions 
regarding  the  applicability  of  this  notice 
to  a  particular  entity,  considt  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

On  October  28,  1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Public  Law  102-550,  became  law.  Title 
X  of  that  statute  was  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1 992 .  The  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.)  by  adding  Title  IV 
(15  U.S.C.  2681-92),  titled  "Lead 
Exposure  Reduction." 

Section  402  of  TSCA  (15  U.S.C.  2682) 
authorizes  and  directs  EPA  to 
promulgate  final  regulations  governing 
lead-based  paint  activities  in  target 
housing,  public  and  commercial 
buildings,  bridges  and  other  structures. 
On  August  29,  1996  (61  FR  45777) 
(FRL-5389-9),  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities  (a  subset  of  public  buildings). 
These  regulations  are  to  ensure  that 
individuals  engaged  in  such  activities 
are  properly  trained,  that  training 
programs  are  accredited,  and  that 
individuals  engaged  in  these  activities 
are  certified  and  follow  documented     . 
work  practice  standards.  Under  section 
404  (15  U.S.C.  2684),  a  State  or  Indian 
Tribe  may  seek  authorization  from  EPA 
to  administer  and  enforce  its  own  lead- 
based  paint  activities  program. 

States  and  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the 
appropriate  Regional  EPA  Office  for 
review.  EPA  will  review  those 
applications  within  180  days  of  receipt 
of  the  complete  application.  To  receive 
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EPA  approval,  a  State  or  Tribe  must 
demonstrate  that  its  program  is  at  least 
as  protective  of  human  health  and  the 
environment  as  the  Federal  program, 
and  provides  for  adequate  enforcement 
(section  404(b)  of  TSCA,  15  U.S.C.  2684 
(b)).  EPA's  regulations  (40  CFR  part  745. 
subpart  Q)  provide  the  detailed 
requirements  a  State  or  Tribal  program 
must  meet  in  order  to  obtain  EPA 
authorization. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
authorization,  by  submitting  a  letter 
signed  by  the  Governor  or  the  Attorney 
General  stating  that  the  program  meets 
the  requirements  of  section  404(b)  of 
TSCA.  Upon  submission  of  such 
certification  letter,  the  program  is 
deemed  authorized  until  such  time  as 
EPA  disapproves  the  program 
application  or  withdrawals  the 
application. 

Section  404(b)  of  TSCA  provides  that 
EPA  may  approve  a  program  application 
only  after  providing  notice  and  an 
opportunity  for  a  public  hearing  on  the 
application.  Therefore,  by  this  notice 
EPA  is  soliciting  public  comment  on 
whether  North  Dakota's  application 
meets  the  requirements  for  EPA 
approval.  This  notice  also  provides  an 
opportunity  to  request  a  public  hearing 
on  the  application.  If  EPA  finds  that  the 
program  does  not  meet  the  requirements 
for  authorization  of  a  state  program, 
EPA  will  disapprove  the  program 
application,  at  which  time  a  notice  will 
be  issued  in  the  Federal  Register  and 
the  Federal  program  will  be  established 
in  North  Dakota. 

n.  State  Program  Description  Summary 

This  summary  is  provided  in 
accordance  with  40  CFR  745.324(a)(4). 
The  applicant  has  provided  the 
following  summary  of  their  lead 
program.  The  2001  North  Dakota 
Legislative  session  adopted  changes  to 
North  Dakota's  Centiu7  Code  (NDCC) 
23-25,  "Air  Pollution  Control  Law." 
These  changes  authorized  North 
Dakota's  Department  of  Health  (NDDH) 
to  adopt  and  enforce  certain 
requirements  of  40  CFR  part  745, 
subpart  L,  into  the  North  Dakota 
Administrative  Code  (NDAC).  The 
NDDH  began  amending  the  NDAC  in 
January  2002.  The  amendments  to  the 
NDAC  were  adopted  in  accordance  with 
the  administrative  rule  practices 
requirements  contained  in  NDCC  28-32 
titled  "Administrative  Agencies  Practice 
Act." 

On  April  19,  2002,  a  public  hearing 
was  held  to  consider  comments  on  the 
proposed  administrative  rule 
amendments.  Comments  were  accepted 


for  30  days  before  and  30  days  after  the 
public  hearing.  A  regulatory  analysis 
including  the  classes  of  people  probably 
affected,  probable  impact  including 
economic  impact,  probable  impact  to 
the  Department  and  alternative  methods 
considered  were  prepared  and  made 
available  prior  to  the  start  of  the  public 
comment  period.  In  addition,  the 
Department  prepared  a  takings 
assessment  (economic  analysis)  and  a 
stringency  determination  in  conjunction 
with  the  regulatory  analysis. 

On  June  18,  2002,  the  State  Health 
Council  adopted  the  final  rule.  On 
August  1,  2002,  the  North  Dakota 
Legislative  Council  published  the  North 
Dakota  Administrative  Code  (NDAC)  33- 
15-24  titled  "Standards  for  Lead-Based 
Paint  Activities,"  to  adopt  certain 
provisions  of  40  CFR  part  745.  subpart 
L.  into  the  North  Dakota  Administrative 
Code.  The  rule  became  effective 
September  1.2002. 

On  August  15.  2002.  a  public  hearing 
was  held  regarding  North  Dakota's 
intent  to  seek  EPA  authorization  of  its 
lead-based  paint  program.  Comments 
were  accepted  for  30  days  before  and  30 
days  after  the  public  hearing.  No 
comments  were  received  concerning 
North  Dakota's  intent  to  seek  EPA 
authorization  of  its  program.  NDAC  33- 
15-24  references  with  minor  changes  the 
requirements  contained  in  40  CFR 
745.220.  "Scope  and  Applicability." 
§  745.223,  "Definitions,"  §  745.225, 
"Accreditation  of  Training  Programs: 
Target  Housing  and  Child-Occupied 
Facilities,"  §  745.226,  "Certification  of 
Individuals  and  Firms  Engaged  in  Lead- 
Based  Paint  Activities:  Target  Housing 
and  Child-Occupied  Facilities," 
§  745.227,  "Work  Practice  Standards  for 
Conducting  Lead-Based  Paint  Activities: 
Target  Housing  and  Child-Occupied 
Facilities."  and  §  745.233.  "Lead-Based 
Paint  Activities  Requirements."  Minor 
changes  were  made  to  these  sections. 
The  term  "certification  of  companies" 
was  replaced  with  "licensing  of 
companies."  The  term  "certification" 
was  reserved  for  individuals.  The 
terminology  change  was  made  for 
clarification  and  ease  of  implementation 
when  discussing  requirements  with  the 
regidated  community.  All  references  to 
EPA  grandfather  clauses,  which 
preceded  the  rulemaking,  were  deleted. 
Definitions  including  chewable  siu-face. 
dripline.  lead-based  paint  hazard,  wipe 
sample,  dust  lead  hazard,  paint  lead 
hazard,  soil  lead  hazard,  work  practice 
requirement  and  renovation  were 
adopted  from  40  CFR  745.63,  745.65, 
and  745.83.  Elevated  blood  lead  level 
concentration  was  changed  from  20 
micrograms  per  deciliter  to  10 
micrograms  per  deciliter  to  follow  the 


U.S.  Center  for  Disease  Control  (CDC) 
guidelines.  Notification  requirements 
were  added  to  NDAC  33-15-24-03.  The 
notification  requirements  contain 
provisions  for  notification  to  the  State 
prior  to  beginning  lead-based  paint 
abatement  activities  and  prior  to 
conducting  lead-based  paint  abatement 
courses.  Also,  fees  for  certification  of 
individuals,  licensing  of  companies  and 
accreditation  of  lead-based  paint 
courses  were  established  in  NDAC  33- 
15-24-04. 


Several  other  minor  changes  were 
made.  These  changes  are  discussed  in 
more  detail  in  a  document  titled, 
"Summary  of  Proposed  North  Dakota's 
Lead-Based  Paint  Rules,  January  2002." 
The  North  Dakota  Lead  Activities 
program  will  be  administered  by  the 
North  Dakota  Department  of  Health, 
Division  of  Air  Quality.  The  North 
Dakota  Department  of  Health  began 
implementing  its  program  on  the  day 
the  rule  became  effective,  September  1. 
2002.  Additional  information,  copies  of 
the  documents  referenced  above  and 
application  forms  for  licensing  and 
certification  may  be  obtained  by 
contacting  the  North  Dakota  Department 
of  Health  at  (701)  328-5188. 

In  accordance  with  40  CFR 
745.324(d).  "Program  Certification,"  the 
Governor  of  North  Dakota  submitted  a 
self-certification  letter  to  the  EPA 
Administrator  on  September  26,  2002, 
certifying  that  the  State  program  meets 
the  requirements  contained  in  40  CFR 
part  745.324(e)(2)(i)  and  (e)(2)(ii). 
Included  in  the  application  was  a  letter 
from  the  Attorney  General  of  North 
Dakota,  certifying  that  the  laws  and 
regulations  of  the  State  provided 
adequate  legal  authority  to  administer 
and  enforce  TSCA  section  402. 
Therefore,  as  of  September  26,  2002,  the 
State  of  North  Dakota  is  authorized  to 
administer  and  enforce  the  lead-based 
paint  program  under  TSCA  section  402, 
until  such  time  as  the  Administrator 
disapproves  the  application  or 
withdraws  the  State's  Program 
authorization. 

m.  Federal  Overfiling 

TSCA  section  404(b)  (15  U.S.C. 
2684(b))  makes  it  unlawful  for  any 
person  to  violate,  or  fail  or  refuse  to 
comply  with,  any  requirement  of  an 
approved  State  or  Tribal  program. 
Therefore,  EPA  reserves  the  right  to 
exercise  its  enforcement  authority  under 
TSCA  against  a  violation  of,  or  a  failure 
or  refusal  to  comply  with,  any 
requirement  of  an  authorized  State  or 
Tribal  program. 


IV.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  under  docket  ID  number 
2002-0080.  Copies  of  this  notice,  the 
State  of  North  Dakota's  authorization 
application,  and  all  comments  received 
on  the  application  are  available  for 
inspection  in  the  Region  Vin  office, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
docket  is  located  at  EPA,  Region  VIII, 
and  8P-P3T,  999  18th  St.,  Suite  300, 
Denver  CO  80202. 

Commenters  are  encouraged  to 
structure  their  comments  so  as  not  to 
contain  information  for  which  CBI 
claims  would  be  made.  However,  any 
information  claimed  as  CBI  must  be 
marked  "confidential,"  "CBI,"  or  with 
some  other  appropriate  designation,  and 
a  commenter  submitting  such 
information  must  also  prepare  a 
nonconfidential  version  (in  duplicate) 
that  can  be  placed  in  the  public  record. 
Any  information  so  marked  will  be 
handled  in  accordance  with  the 
procedures  contained  in  40  CFR  part  2. 
Comments  and  information  not  claimed, 
as  CBI  at  the  time  of  submission  will  be 
placed  in  the  public  record. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
hasty.amanda@epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASQI  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1/ 
6.1  or  ASCn  file  format.  All  comments 
and  data  in  electronic  form  must  be 
identified  by  the  docket  ID  number. 
Electronic  comments  on  this  document 
may  be  filed  online  at  many  Federal 
Depository  Libraries.  Information 
claimed  as  CBI  should  not  be  submitted 
electronically. 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  certain  actions  may  take 
effect,  the  agency  promulgating  the 
action  must  submit  a  report,  which 
includes  a  copy  of  the  action,  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  EPA  will  submit  a  report 
containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this 
document  in  the  Federal  Register.  This 


action  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection.  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  12,  2002. 
Robert  E.  Roberts, 

Regional  Administrator,  Region  VIII. 
(FR  Doc.  03-337  Filed  1-7-03;  8:45  am] 

BILUNG  CODE  6560-50-5 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  Ucense  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Jetstream  Freight  Forwarding,  Inc.  dba 
Jetstream,  21804  Marine  View  Drive 
South,  Suite  C,  Des  Moines,  WA 
98198,  Officers:  Sara  Barnes,  Director 
of  Operations  (Qualifying  Individual), 
Bryan  Jennings,  President. 

JJB  Trucking  Service  Inc.,  333  N.  Broad 
Street,  Ehzabeth,  NJ  07201,  Officer: 
Bertha  Trimmio,  President 
(Qualifying  Individual). 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

Full  Service  Logistics,  Inc.,  2100 
Himtington  Drive,  Suite  7,  San 
Marino,  CA  91108,  Officer:  Mei  Tung 
Tsang,  C.E.O.  (Qualifying  Individual). 

Q  Follow  Shipping,  Inc.,  815  Fairview 
Avenue,  Bldg.  #1,  Fairview,  NJ  07022, 
Officers:  Timothy  Cheng  Liang, 
President  (Qualifying  Individual). 

Northtrans  Shipping  Inc.,  17246  S.  Main 
Street,  Gardena,  CA  90248,  Officers: 
Herbert  Lo,  President  (Qualifying 
Individual),  Matthew  Leung,  Exec. 
Vice  President. 

ECAC  Incorporated,  1146  Atlantic 
Avenue,  Brooklyn,  NY  11216,  Officer: 


Emeka  J.  Ukasoanya,  President 
(Qualifying  Individual). 
Consolidation  Shipping  &  Logistic, 
(USA)  Inc.,  219  Stuyvesant  Avenue, 
Lyndhurst,  NJ  07071,  Officers:  Edwin 
E.  Romero,  President  (Qualifying 
Individual),  Tario  Mahmood, 
Chairman. 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicant 

Kraus  International  Shipping  Co.,  1400 
E.  Clement  Street,  Suite  100, 
Baltimore,  MD  21230,  Officers: 
Brenda  A.  Lang,  Secretary  (Qualifying 
Individual),  Diane  Kraus,  President. 

Dated:  January  3,  2003. 
Theodore  A.  Zook, 

Assistant  Secretary. 

[FR  Doc.  03-317  Filed  1-7-03;  8:45  am] 

BILLING  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.SC.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications, 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
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Governors  not  later  than  February  3, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
•30303: 

1.  CBS  Banc  Corp,  Russellville, 
Alabama;  to  merge  with  Community 
Financial  Services,  Inc.,  Bolivar, 
Tennessee,  and  thereby  indirectly 
acquire  The  Bank  of  Bolivar,  Bolivar. 
Tennessee. 

2.  Coast  Financial  Holdings,  Inc., 
Bradenton,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Coast 
Bank  of  Florida,  Bradenton,  Florida. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1.  Frontenac  Bancshares,  Inc.,  Earth 
City,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Frontenac  Bank.  Earth  City,  Missouri. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street. 
San  Francisco,  California  94105-1579: 

1.  Utah  Community  Bancorp,  Sandy, 
Utah;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Utah  Community 
Bank,  Sandy,  Utah. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  2.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  03-302  Filed  1-7-03;  8:45  am) 

BILLING  CODE  621 0-01 -S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissibie  Nonbanicing  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 


Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  wwrw.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bcuik  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  22,  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street.  N.E.,  Atlanta,  Georgia 
30303: 

1 .  Bancshares  of  Florida,  Inc. 
(formerly  Citizens  Bancshares  of 
Southwest  Florida),  Naples,  Florida;  to 
acquire  Florida  Trust  Company,  Inc.,  Ft. 
Lauderdale,  Florida,  and  thereby  engage 
in  trust  company  activites,  pursuant  to 
section  225.28(b)((15)  of  Regulation  Y. 
These  activities  will  be  conducted  in 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  2,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  03-301  Piled  1-7-03;  8:45  am] 
BILUNG  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 
[File  No.  021  0171] 

Baxter  International,  Inc.,  and  Wyeth 
Corporation;  Analysis  To  Aid  Public 
Comment 

agency:  Federal  Trade  Conmiission. 
ACTION:  Proposed  consent  agreement. 

summary:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  January  18,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Permsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 


in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Lewers,  FTC,  Bureau  of 
Competition,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  (202)  326- 
2667. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C. 
46(f).  and  section  2.34  of  the 
Commission's  rules  of  practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  30  days. 
The  following  analysis  to  aid  public 
comment  describes  the  terms  of  the 
consent  agreement,  and  the  allegations 
in  the  complaint.  An  electronic  copy  of 
the  full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
home  page  (for  December  20,  2002),  on 
the  Worid  Wide  Web,  at  "http:// 
www.ftc.gov/os/2002/12/index.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  130- 
H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
section  4.9(b)(6)(ii)  of  the  Commission's 
rules  of  practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Agreement  Containing 
Consent  Orders  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  consent  orders 
("Consent  Agreement")  from  Baxter 
International  Inc.  and  Wyeth.  The 
Consent  Agreement  contains  an  order  to 
maintain  assets  to  preserve,  among  other 
things,  the  viability,  marketability,  and 
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competitiveness  of  tlie  assets  to  be 
divested  pending  their  divestiture.  The 
Consent  Agreement  also  contains  a 
decision  and  order  that  is  designed  to 
remedy  the  anticompetitive  effects  of 
Baxter's  proposed  acquisition  of  the 
generic  injectable  pharmaceutical 
business  of  Wyeth.  Under  the  terms  of 
the  Consent  Agreement,  the  companies 
will  be  required  to:  (1)  Divest  all  of 
Wyoth's  assets  relating  to  propofol  to  a 
Commission-approved  acquirer;  (2) 
terminate  all  of  Baxter's  rights  and 
interests  in  GensiaSicor's  pancuronium, 
vecuronium,  and  metoclopramide 
products,  and  divest  all  of  its 
pancuronium,  vecuronium,  and 
metoclopramide  assets  to  GensiaSicor; 
and  (3)  terminate  Baxter's  co-marketing 
agreement  with  Watson 
Pharmaceuticals,  Inc.  by  March  14, 
2004. 

The  proposed  Consent  Agreement  has 
been  placed  on  the  public  record  for  30 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  30  days,  the 
Commission  will  again  review  the 
agreement  and  any  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Consent 
Order. 

Pursuant  to  an  asset  purchase 
agreement  dated  June  8,  2002,  between 
Baxter  and  Wyeth,  Baxter  proposes  to 
acquire  from  Wyeth  substantially  all  of 
the  assets  related  to  Wyeth's  generic 
injectable  pharmaceutical  business 
operated  by  Wyeth's  ESI  Lederle 
division  for  a  total  of  $316  million  in 
cash  and  assumed  liabilities.  The 
Commission's  complaint  alleges  that  the 
proposed  acquisition,  if  consummated, 
would  constitute  a  violation  of  section 
7  of  the  Clayton  Act,  as  amended,  15 
U.S.C.  18,  and  section  5  of  the  Federal 
Trade  Commission  Act,  as  amended,  15 
U.S.C.  45,  in  the  markets  for  the 
manufacture  and  sale  of:  (1)  F|ropofol; 
(2)  panciuonium;  (3)  vecuroniiun;  (4) 
metoclopramide;  and  (5)  new  injectable 
iron  replacement  therapies  ("NIIRTs"). 
The  proposed  Consent  Agreement 
would  remedy  the  alleged  violations  by 
replacing  in  each  of  these  markets  the 
lost  competition  that  would  result  from 
the  merger. 

Propofol 

Propofol  is  a  general  anesthetic 
commonly  used  for  the  induction  and 
maintenance  of  anesthesia  during 
surgical  procedures  and  as  a  sedative  for 
patients  who  are  mechanically 
ventilated.  Although  there  are  other 
anesthetic  agents,  there  are  many 
benefits  associated  with  propofol 


including  the  ability  to  quickly  adjust 
the  amount  of  sedation  and  its  superior 
safety  profile.  Because  propofol  has  a 
short  duration  profile,  it  is  the  preferred 
anesthetic  agent  for  out-patient  surgery. 
Annual  U.S.  sales  of  propofol  total 
between  $375  and  $400  million. 

The  market  for  propofol  is  highly 
concentrated.  AstraZeneca  sells 
Diprivan®,  the  branded  propofol 
product.  Baxter  markets  the  only  generic 
propofol  product,  which  is 
manufactured  by  GensiaSicor.  Wyeth  is 
seeking  approval  from  the  Food  and 
Drug  Administration  ("FDA")  for  its 
own  propofol  product,  and  it  is  one  of 
the  two  best-positioned  firms  to  enter 
the  market. 

Entry  into  the  propofol  market 
requires  lengthy  development  efforts 
because  of  the  product's  unique 
characteristics.  Propofol  is  considered  to 
be  one  of  the  most  difficult  injectable 
products  to  develop.  Indeed,  only  one 
company  has  been  able  to  introduce  a 
generic  propofol  product.  Propofol  is 
manufactiu-ed  using  a  complex  process, 
and  it  requires  the  use  of  a  preservative. 
The  preserved  formulation  used  for 
Diprivan®  and  the  preserved 
formulation  used  for  the  generic 
propofol  marketed  by  Baxter  are  both 
protected  by  patents.  For  this  reason, 
any  new  entrant  would  have  to  develop 
a  propofol  product  using  a  different 
preservative  that  does  not  infringe 
existing  patents.  Once  a  company  has 
developed  a  viable  product,  it  is  also 
required  to  conduct  studies  and  obtain 
approval  from  the  FDA  to  market 
propofol.  Clinical  development  and 
FDA  approval  for  this  particular  generic 
drug  takes  several  years. 

The  proposed  acquisition  would 
cause  significant  anticompetitive  harm 
in  the  U.S.  market  for  the  manufactiue 
and  sale  of  propofol  by  eliminating 
potential  competition  between  Baxter 
and  Wyeth.  With  only  two  firms 
ciurently  supplying  propofol  to 
customers  in  this  market  (Baxter  and 
AstraZeneca),  entry  by  Wyeth  cmd  the 
one  other  firm  well-positioned  to  enter 
would  likely  increase  competition  and 
reduce  propofol  prices.  Accordingly, 
allowing  Baxter  to  acquire  Wyeth's 
generic  injectable  business  likely  would 
reduce  the  number  of  rivals  in  the  future 
frt)m  four  to  three  and  force  customers 
to  pay  higher  prices  for  propofol. 
•The  proposed  Consent  Agreement 
preserves  future  competition  in  the 
market  for  propofol  by  requiring  the 
parties  to  divest  Wyeth's  propofol  assets 
to  Faulding  Pharmaceutical  Company 
no  later  than  10  business  days  after  the 
acquisition.  Faulding  is  well-positioned 
to  continue  Wyeth's  development  efforts 
and  poses  no  separate  competitive 


concerns  as  the  acquirer  of  the  propofol 
assets.  If  the  Commission  determines 
that  Faulding  is  not  an  acceptable 
purchaser,  or  that  the  manner  of 
divestiture  is  not  acceptable,  Baxter  and 
Wyeth  must  divest  the  propofol  assets  to 
a  Commission-approved  buyer  no  later 
than  90  business  days  from  the  date  the 
Order  becomes  final.  Should  they  fail  to 
do  so,  the  Commission  may  appoint  a 
trustee  to  divest  the  propofol  assets.  The 
Consent  Agreement  also  requires  the 
parties  to  license  certain  additional 
know-how  that  relates,  but  does  not 
exclusively  relate,  to  propofol  to  the 
propofol  acquirer. 

The  Consent  Agreement  contains 
several  provisions  designed  to  ensiu-e 
that  the  divestitiu-e  is  successful.  Baxter 
and  Wyeth  are  required  to  provide 
transitional  services  to  the  propofol 
acquirer  relating  to  regulatory  approvals 
and  manufacturing,  and  in  responding 
to,  and  defending  against,  any  lawsuit, 
investigation  or  proceeding  relating  to    , 
propofol.  The  Consent  Agreement  also 
requires  Baxter  and  Wyeth  to  provide 
incentives  to  certain  employees  to 
continue  in  their  positions  until  the 
divestiture  is  accomplished.  For  a 
period  of  six  months  from  the  date  the 
assets  are  divested,  Baxter  and  Wyeth 
will  provide  the  propofol  acquirer  an 
opportunity  to  enter  into  employment 
contracts  with  individuals  who  have 
experience  relating  to  Wyeth's  propofol 
product.  Baxter  and  Wyeth  are  also 
required  to  provide  incentives  to  these 
individuals  to  accept  employment  with 
the  propofol  acquirer.  For  a  period  of 
one  year  following  the  divestitiue  date, 
Baxter  and  Wyeth  are  prohibited  from 
hfring  any  employees  of  the  acquirer  of 
the  propofol  assets  who  have 
responsibility  related  to  propofol. 
Finally,  Baxter  and  Wyeth  must  take 
steps  to  maintain  the  confidentiality  of 
confidential  information  related  to 
propofol. 

Pancuronium 

Pancuronium  is  a  rapid-onset,  long- 
acting  neuromuscular  blocking  agent 
used  to  temporarily  freeze  muscles 
during  surgery  or  mechanical 
ventilation  and  to  assist  in  the 
intubation  process.  Although 
pancuronium  is  an  older  drug,  doctors 
continue  to  use  it  because  it  is  an 
effective  and  inexpensive  product  with 
a  known  side-effect  profile.  The  market 
for  pancuronium  in  the  United  States  is 
approximately  $2  million. 

Pancuronium  is  a  small  and  highly 
concentrated  market.  Baxter,  Wyeth  and 
Abbott  are  the.only  suppliers  of  generic 
injectable  pancuronium  in  the  United 
States.  Currently,  Baxter,  which  markets 
pancuronium  pursuant  to  an  exclusive 
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agreement  with  GensiaSicor,  accounts 
for  almost  half  of  U.S.  sales  of  the  drug. 
Post-acquisition,  Baxter  would  account 
for  74%  of  the  sales  of  pancuronium  in 
the  United  States,  and  the  post- 
acquisition  Herfindahl-Hirschman  Index 
("HHI")  would  be  6,152  points, 
representing  a  2,496  point  increase  in 
the  HHI.  Post-acquisition,  Abbott  would 
be  the  only  other  supplier  of 
pancuronium  in  the  United  States. 

The  market  for  the  manufacture  and 
sale  of  pancuronium  is  unlikely  to 
attract  new  entrants  because 
pancuronium  is  an  older  drug  whose 
usage  and  price  have  declined  over 
time.  Although  pancuroniiun  is  still  an 
important  drug,  companies  are  unlikely 
to  devote  resources  to  developing  an 
older  drug  with  limited  sales.  Even  if  a 
supplier  of  other  injectable  drugs 
decided  to  develop  pancuronium,  it 
would  be  costly  and  time  consuming  to 
complete  the  necessary  research  and 
development,  and  to  obtain  the  requisite 
approval  from  the  FDA.  Consequently, 
entry  into  the  pancuronium  market  is 
not  likely  to  occur  in  a  timely  manner, 
if  at  all. 

The  proposed  acquisition  would 
create  a  duopoly  in  the  market  for  the 
manufacture  and  sale  of  pancuronium 
in  the  United  States.  Post-acquisition, 
Baxter  and  Abbott  would  be  the  only 
remaining  suppliers  of  pancuronium. 
This  is  likely  to  lead  to  higher  prices  of 
pancuronium. 

The  proposed  Consent  Agreement 
preserves  competition  in  the 
pancuronium  market  by  requiring 
Baxter  to  terminate  all  of  its  rights  and 
interests  in  GensiaSicor's  pancuronium 
product  and  divest  all  of  its 
pancuronium  assets  to  GensiaSicor  no 
later  than  five  days  after  the  acquisition. 
GensiaSicor  is  capable  of  marketing  and 
selling  its  own  pancuronium.  It  is  a  well 
recognized  and  respected  company  in 
the  injectable  pharmaceutical  industry, 
and  will  be  an  able  competitor  in  the 
market  for  the  manufactvue  and  sale  of 


panciu'onmm. 
Vecuronium 


Vecuronium  is  an  intermediate-acting 
neuromuscular  blocking  agent  that 
temporarily  freezes  muscles  during 
siu"gery,  mechanical  ventilation,  or 
intubation.  Veciu-onium  is  a  popular 
neuromuscular  blocking  agent  with  a 
superior  side  effect  profile.  The  market 
for  the  manufactiue  and  sale  of 
vecuronium  in  the  United  States  is 
approximately  $21  million. 

The  market  for  the  manufacture  and 
sale  of  vecuronium  is  highly 
concentrated.  Baxter  markets 
vecuronium  under  an  exclusive  supply 
agreement  with  GensiaSicor.  Baxter  and 


Wyeth  were  the  two  leading  suppliers  of 
vecuronium  in  the  United  States,  with 
a  combined  market  share  of  53%,  until 
Wyeth  temporarily  suspended  its 
vecuronium  production  in  2001.  Prior  to 
the  announcement  of  the  acquisition, 
Wyeth  planned  to  re-enter  the 
vecuronium  market  in  the  near  future. 
Post-acquisition,  the  HHI  would  be 
3,598  points,  representing  a  1,364  point 
increase  in  the  HHI.  There  are  only 
three  other  suppliers  of  vecuronium  in 
the  United  States.  Organon  continues  to 
market  its  branded  vecuronium,  and 
Abbott  and  Bedford  supply  generic 
vecuronium  products. 

Entry  into  the  market  for  the 
manufacture  and  sale  of  vecuronium  is 
unlikely  because  it  is  an  older  drug  with 
established  suppliers,  and  it  is  a 
difficult  drug  to  manufacture.  Although 
veciu-onium  continues  to  be  an 
important  drug,  companies  are  unlikely 
to  devote  resources  to  entering  this 
market  because  existing  suppliers  have 
become  entrenched,  making  it  difficult 
for  new  entrants  to  capture  meaningful 
market  share.  In  addition,  vecuronium 
is  a  complicated  drug  to  manufacture. 
Because  of  the  unique  manufacturing 
process  involved  in  making 
vecuronium,  entry  would  take  longer 
than  two  years  and  cost  hundreds  of 
thousands  of  dollars. 

The  proposed  acquisition  is  likely  to 
result  in  anticompetitive  harm  in  the 
U.S.  market  for  the  manufacture  and 
sale  of  vecuronium.  Absent  the 
proposed  acquisition,  Wyeth  would 
have  re-entered  this  market.  By 
acquiring  Wyeth 's  vecuronium,  Baxter 
would  likely  delay  or  forego  the  re- 
launch of  Wyeth's  vecuronium  and 
eliminate  any  associated  price 
competition. 

The  proposed  Consent  Agreement 
preserves  future  competition  in  the 
market  for  vecuronium  by  requiring 
Baxter  to  terminate  all  of  its  rights  and 
interests  in  GensiaSicor's  vecuronium 
product  and  divest  all  of  its  vecuronium 
assets  to  GensiaSicor  no  later  than  five 
days  after  the  acquisition. 

Metoclopramide 

Metoclopramide  is  an  antiemetic  used 
for  the  prevention  and  treatment  of 
nausea  and  vomiting  for  patients 
undergoing  certain  types  of 
chemotherapy  and  for  post-operative 
treatment.  Metoclopramide  is  an  older"' 
antiemetic  that  continues  to  be  used 
because  it  is  effective,  has  a  known 
safety  profile,  and  is  considerably 
cheaper  than  newer  antiemetics.  Annual 
U.S.  sales  of  metoclopramide  total 
approximately  $13  million. 

The  market  for  metoclopramide  is 
highly  concentrated.  Wyeth  developed 


the  branded  metoclopramide  product, 
Reglan®.  Baxter  is  the  exclusive 
supplier  of  GensiaSicor's 
metoclopramide  product.  Wyeth  and 
Baxter  together  represent  over  half  of 
the  sales  of  metoclopramide  in  the 
United  States.  Post-acquisition,  the  HHI 
would  be  3,852  points,  an  increase  of 
936  points  above  the  pre- Acquisition 
HHI.  Only  two  other  companies  supply 
metoclopramide  in  the  United  States: 
Abbott  and  Paulding. 

New  entry  into  the  market  for  the 
manufacture  and  sale  of 
metoclopramide  is  difficult,  expensive 
and  unlikely  to  occur.  Metoclopramide 
is  an  older  drug  with  small  sales  relative 
to  newer  injectable  anti-emetics. 
Therefore,  firms  do  not  consider  the 
market  for  the  manufactiire  and  sale  of 
metoclopramide  to  be  an  attractive  entry 
opportunity.  Several  manufacturers 
have  already  exited  the  market  and  none 
are  interested  in  re-entering.  Even  if 
firms  that  have  exited  were  interested  in 
re-launching  their  drugs,  re-entry  would 
likely  take  such  firms  an  estimated  two 
years  or  more. 

The  proposed  acquisition  would 
cause  significant  anticompetitive  harm 
in  the  U.S.  market  for  the  manufacture 
and  sale  of  metoclopramide  by  reducing 
the  number  of  suppliers  from  four  to 
three.  The  combined  entity  would 
account  for  over  half  of  all  sales  of 
metoclopramide  in  the  United  States. 
The  proposed  acquisition  is  likely  to 
lead  to  higher  prices. 

The  proposed  Consent  Agreement 
preserves  competition  in  the 
metoclopramide  market  by  requiring 
Baxter  to  terminate  all  of  its  interests  in 
GensiaSicor's  metoclopramide  and 
divest  all  of  its  metoclopramide  assets  to 
GensiaSicor  no  later  than  five  days  after 
the  acquisition. 

New  Injectable  Iron  Replacement 
Therapies 

NIIRTs  are  used  to  treat  iron 
deficiency  in  patients  undergoing 
hemodialysis.  NIIRTs  include  both 
injectable  iron  gluconate  and  iron 
sucrose.  Annual  U.S.  sales  of  NIIRTs 
total  approximately  $225  million. 

The  market  for  tne  manufactiire  and 
sale  of  NIIRTs  is  highly  concentrated. 
Watson  markets  Ferrlecit®,  the  only 
injectable  iron  gluconate  product 
available  in  the  United  States.  American 
Regent  markets  Venofer®,  the  only 
injectable  iron  sucrose  product  in  the 
United  States.  Watson  recently  entered 
into  a  co-promotional  agreement  with 
Baxter,  pursuant  to  which  Baxter 
promotes  Ferrlecit®. 

Entry  into  the  market  for  the 
manufacture  and  sale  of  NIIRTs  is  very 
difficult  and  time  consuming.  Because. 
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of  FDA-imposed  New  Chemical  Entity 
exclusivity  periods,  the  earliest  that  any 
company  could  file  for  regulatory 
approval  of  a  generic  iron  gluconate 
product  is  February  2004.  Similar 
provisions  protect  iron  sucrose,  though 
its  exclusivity  period  expires  in 
November  2003.  Entry  into  the  market 
for  the  manufacture  and  sale  of  NIIRTs 
is  further  complicated  by  a  lack  of  raw 
material  suppliers.  Even  if  a  new  entrant 
were  to  locate  a  raw  material  supplier, 
both  iron  gluconate  and  iron  sucrose  are 
difficult  products  that  would  take  more 
than  two  years  to  develop.  Wyeth  is  the 
best-positioned  firm  to  successfully 
develop  a  NIIRT  product. 

The  proposed  acquisition  is  likely  to 
have  anticompetitive  effects  in  the 
market  for  the  manufacture  and  sale  of 
NIIRTs  in  the  United  States  because  it 
would  eliminate  potential  competition 
between  Baxter  and  Wyeth.  The 
proposed  acquisition  would  remove 
Wyeth  as  the  best-positioned 
independent  entrant  into  this  market 
and  prevent  all  associated  price 
competition. 

The  proposed  Consent  Agreement 
preserves  future  competition  in  the 
market  for  the  manufacture  and  sale  of 
NIIRTs  by  requiring  Baxter  to  terminate 
its  co-marketing  agreement  with  Watson 
within  weeks  of  the  expiration  of 
Ferrlicit®'s  New  Chemical  Entity 
exclusivity.  This  termination  provides 
an  incentive  for  Baxter  to  continue 
developing  and  ultimately  laimch  the 
iron  gluconate  product  that  it  will 
acquire  from  Wyeth. 

Pursuant  to  the  terms  of  the  Order,  the 
Commission  has  appointed  William  E. 
Hall  as  a  Monitor  Trustee  to  ensure 
Baxter's  and  Wyeth's  compliance  with 
all  of  the  requirements  of  the  Order.  Mr. 
Hall  has  over  30  years  of  experience  in 
the  pharmaceutical  industry  and  is  well- 
respected  in  the  industry.  In  order  to 
ensure  that  the  Commission  remains 
informed  about  the  status  of  the 
proposed  divestitures  and  the  transfers 
of  assets,  the  Consent  Agreement 
requires  Baxter  and  Wyeth  to  file  reports 
with  the  Commission  periodically  until 
the  divestitures  are  accomplished. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Consent  Agreement,  and  it  is 
not  intended  to  constitute  an  official 
interpretation  of  the  proposed  Consent 
Agreement  or  to  modify  its  terms  in  any 
way. 

By  direction  of  the  Commission. 
C.  Landis  Plummer. 
Acting  Secretary. 

[FR  Doc.  03-309  Filed  1-7-03;  8:45  am] 
BILUNG  CODE  6750-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-33] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman  ,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  The  Second  Injury 
Control  and  Risk  Survey  (ICARIS  2) 
Phase  2 — New — The  National  Center  for 
Injury  Prevention  and  Control  (NCIPC), 
Centers  for  Disease  Control  and 
Prevention  (CDC) — This  project  will  use 
data  from  a  telephone  survey  to  measure 
injury-related  risk  factors  and  guide 
injury  prevention  and  control  priorities 
including  those  identified  as  priorities 
in  Healthy  People  2010  objectives  for 
the  nation.  Injuries  are  a  major  cause  of 
premature  death  and  disability  with 
associated  economic  costs  of  over  $150 
billion  dollars  in  lifetime  costs  for 
persons  injured  each  year.  Healthy 
People  2010  objectives  and  the  recent 
report  from  the  Institute  of  Medicine, 
Reducing  the  Burden  of  Injury,  call  for 
reducing  this  toll.  In  addition  to 
national  efforts,  NCIPC  funds  injury 
control  prevention  programs  at  the  state 
and  local  levels.  These  programs  need 
data  both  to  establish  their  prevention 


priorities  and  monitor  their 
performance.  The  use  of  outcome  data 
(e.g.,  fatal  injuries)  for  measuring 
program  effectiveness  is  problematic  . 
because  cause-specific  events  are 
relatively  rare  and  because  data  on 
critical  risk  factors  [e.g.,  was  a  helmet 
worn  in  a  bike  crash?;  was  a  smoke 
detector  present  at  a  fatal  fire?)  are  often 
missing.  Because  these  risk  factors  are 
early  in  the  causal  chain  of  injury,  they 
are  what  injury  control  programs  target 
to  prevent  injuries.  Accordingly, 
monitoring  the  level  of  injury  risk 
factors  in  a  population  can  help 
programs  set  priorities  and  evaluate 
interventions. 

The  first  Injury  Control  and  Risk 
Factor  Survey  (ICARIS),  conducted  in 
1994,  was  a  random  digit  dial  telephone 
survey  that  collected  injury  risk  factor 
and  demographic  data  on  5,238  English- 
and  Spanish-speaking  adults  (greater 
than  or  equal  to  18  years  old)  in  the 
United  States.  Proxy  data  were  collected 
on  3,541  children  <15  years  did.  More 
than  a  dozen  peer-reviewed  scientific 
reports  have  been  published  from  the 
ICARIS  data  on  subjects  including  dog 
bites,  bicycle  helmet  use.  residential 
smoke  detector  usage  and  fire  escape 
practices,  attitudes  toward  violence, 
suicidal  ideation  and  behavior,  and 
compliance  with  pediatric  injury 
prevention  coimseling. 

ICARIS-2,  a  national  telephone 
survey  about  injury,  which  began  in  the 
summer  of  2000,  has  collected  data  on 
more  than  8,700  of  the  targeted  10.200 
respondents  to  date.  The  first  phase  of 
the  survey  was  initiated  as  a  means  for 
monitoring  the  injury  risk  factor  status 
of  the  nation  at  the  start  of  the 
millennium.  The  second  phffse  of  the 
survey  is  needed  to  expand  knowledge 
in  areas  investigators  could  not  fully 
explore,  previously.  By  using  data 
collected  in  ICARIS  as  a  baseling.  data 
collected  in  ICARIS-2  Phase-2  will  be 
used  along  with  data  currently  being 
collected  {ICARIS-2  Phase-l)'to 
measure  changes  and  gauge  the  impact 
of  injury  prevention  policies.  The 
ICARIS-2  surveys  may  also  serve  as  the 
only  readily  available  source  of  data  to 
measure  severed  of  the  Healthy  People 
2010  injury  prevention  objectives.  In 
order  to  more  fully  monitor  injury  risk 
factors  and  selected  year  Healthy  People 
2010  injury  objectives,  as  well  as 
evaluate  the  effectiveness  of  injury 
prevention  programs,  the  second  phase 
(ICARIS-2  Phase-2)  of  the  current 
national  telephone  survey  on  injury  risk 
is  being  implemented.  The  only  cost  to 
the  respondents  is  the  time  involved  to 
complete  the  survey. 
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Respondents 


Adult  male  and  female  (age  +18  years) 
Total 


Number  of 
respondents 


3.000 
3,000 


Number  of 
responses/re- 
spondent 


Averaqe 
burden/re- 
sponse (in 
hours) 


17/60 
17/60 


Total  burden 
(in  hours) 


850 
850 


Dated:  January  2,  2003. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-326  Filed  1-7-03;  8:45  ami 
BH.U^'G  CODE  416»-18-P 


DEPARTMENT  OF  THE  INTERIOR 


Office  of  the  Secretary 

Notice  of  Deadline  for  Submitting 
Completed  Applications  To  Begin 
Participation  in  the  Tribal  Self- 
Governance  Program  in  Fiscal  Year 
2004  or  Calendar  Year  2004 

AGENCY:  Office  of  Self-Govemance, 

Interior. 

ACTION:  Notice  of  application  deadline. 

SUMMARY:  In  this  notice,  the  Office  of 
Self-Govemance  (OSG)  establishes  a 
March  3,  2003,  deadline  for  tribes/ 
consortia  to  submit  completed 
applications  to  begin  participation  in 
the  tribal  self-governance  program  in 
fiscal  year  2004  or  ccilendar  year  2004. 
DATES:  Completed  application  packages 
must  be  received  by  the  Director,  Office 
of  Self-Govemance  by  March  3,  2003. 
ADDRESSES:  Application  packages  for 
inclusion  in  the  applicant  pool  should 
be  sent  to  the  Director,  Office  of  Self- 
Govemance,  U.S.  Department  of  the 
Interior,  Mail  Stop  2548,  1849  C  Street 
NW.,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
KennethJD.  Reinfeld,  U.S.  Department  of 
the  Interior,  Office  of  Self-Governance, 
Mail  Stop  2548,  1849  C  Street  NW., 
Washington,  DC  20240;  Telephone  202- 
208-5734. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Tribal  Self-Governance  Act  of  1994 
(Pub.  L.  103^13),  as  amended  by  the 
Fiscal  Year  1997  Omnibus 
Appropriations  Bill  (Pub.  L.  104-208) 
the  Director,  Office  of  Self-Govemcmce 
may  select  up  to  50  additional 
participating  tribes/consortia  per  year 
for  the  tribal  self-govemance  program, 
and  negotiate  and  enter  into  a  written 
funding  agreement  with  each 
participating  tribe.  The  Act  mandates 
that  the  Secretary  submit  copies  of  the 
funding  agreements  at  least  90  days 
before  the  proposed  effective  date  to  the 


appropriate  committees  of  the  Congress 
and  to  each  tribe  Uiat  is  served  by  the 
Bureau  of  Indian  Affairs  (BIA)  agency 
that  is  serving  the  tribe  that  is  a  party 
to  the  funding  agreement.  Initial 
negotiations  with  a  tribe/consortium 
located  in  a  region  and/or  agency  which 
has  not  previously  been  involved  with 
self-govemance  negotiations,  will  take 
approximately  two  months  from  start  to 
finish.  Agreements  for  an  October  1  to 
September  30  funding  year  need  to  be 
signed  and  submitted  by  July  1. 
Agreements  for  a  January  1  to  December 
31  funding  year  need  to  be  signed  and 
submitted  by  October  1. 

Purpose  of  Notice 

25  CFR  parts  1000.10  to  1000.31  will 
be  used  to  govern  the  application  and 
selection  process  for  tribes/consortia  to 
begin  their  participation  in  the  tribal 
self-govemance  program  in  fiscal  year 
2004  and  calendar  year  2004. 
Applicants  should  be  guided  by  the 
requirements  in  these  subparts  in 
preparing  their  applications.  Copies  of 
these  subparts  may  be  obtained  fi^om  the 
information  contact  person  identified  in 
this  notice. 

Tribes/consortia  wishing  to  be 
considered  for  participation  in  the  tribal 
self-govemance  program  in  fiscal  year 
2004  or  calendar  year  2004  must 
respond  to  this  notice,  except  for  those 
which  are  (1)  currenUy  involved  in 
negotiations  with  the  Department;  (2) 
one  of  the  81  tribal  entities  with  signed 
agreements;  or  (3)  one  of  the  tribal 
entities  already  included  in  the 
applicant  pool  as  of  the  date  of  this 
notice. 

Dated:  December  19,  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  03-342  Filed  1-7-03;  8:45  am] 

BILLING  CODE  4310-W8-f> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Environmental  Assessment  of  the 
Addition  of  Blue-Fronted  Amazon 
Parrots  {Amazona  aestiva)  From  a 
Sustainable  Use  Management  Plan  In 
Argentina  to  the  Approved  List  of  Non- 
Captive-Bred  Birds  Under  the  Wild  Bird 
Conservation  Act  of  1992 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  of  a  draft 

Enviroiunental  Assessment. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  draft  Enviroimiental 
Assessment  of  the  addition  of  blue- 
fronted  amazon  parrots  [Amazona 
aestiva)  from  a  sustainable  use 
management  plan  in  Argentina  to  the 
approved  list  of  non-captive-bred  birds 
under  the  Wild  Bird  Conservation  Act  of 
1992  (WBCA).  We  have  prepared  a  draft 
Environmental  Assessment  imder 
regulations  implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  Council  on  Environmental 
Quality  regulations  in  40  CFR  1501.3(b) 
state  that  an  agency  "may  prepare  an 
environmental  assessment  on  any  action 
at  any  time  in  order  to  assist  agency 
planning  and  decision  making."  Future 
regulations  implementing  the  WBCA 
may  be  subject  to  NEPA  documentation 
requirements  on  a  case-by-case  basis. 
DATES:  Written  data,  conunents,  or 
requests  for  a  copy  of  this  draft 
Environmental  Assessment  must  be 
received  by  February  7.  2003. 
ADDRESSES:  Written  data,  comments,  or 
requests  for  a  copy  of  this  draft 
Environmental  Assessment  should  be 
sent  to  the  Chief.  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700,  Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Gaski,  Chief.  Branch  of 
Operations,  Division  of  Management 
Authority,  at  703-358-2095. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  WBCA,  which  was  signed  into 
law  on  October  23, 1992.  liimts  or 
prohibits  imports  of  exotic  bird  species 
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to  ensure  that  their  wild  populations  are 
not  harmed  by  trade.  It  also  encourages 
wild  bird  conservation  programs  in 
countries  of  origin  by  ensuring  that  all 
imports  of  such  species  into  the  United 
States  are  biologically  sustainable  and 
not  detrimental  to  the  survival  of  the 
species.  A  final  rule  published  in  the 
Federal  Register  on  November  16,  1993 
(58  FR  60524),  implemented  the 
prohibitions  stipulated  in  the  WBCA 
and  provided  permit  requirements  and 
procedures  for  some  allowed 
exemptions. 

Since  the  publication  of  the  final  rule 
of  November  16, 1993,  imports  of  all 
birds  listed  in  the  Appendices  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  as  defined  in  the  final  rule 
are  prohibited,  except  for  (a)  species 
included  in  an  approved  list;  (b) 
specimens  for  which  an  import  permit 
has  been  issued;  (c)  species  fi"om 
countries  that  have  approved 
sustainable  use  management  plans  for 
those  species;  or  (d)  specimens  from 
approved  foreign  captive-breeding 
facUities.  We  published  a  proposed  rule 
in  the  Federal  Register  on  March  17, 
1994  (59  FR  12784),  that  would 
implement  procedures  for  the 
establishment  of  an  approved  list  of 
captive-bred  species  listed  in  the  CITES 
Appendices  that  can  be  imported 
without  a  WBCA  permit;  criteria  for 
including  non-captive-bred  (wild- 
caught)  species  in  the  approved  list,  and 
approval  of  foreign  captive-breeding 
facilities. 

A  final  rule  published  on  January  24, 
1996  (61  FR  2084),  implemented 
procediu'es  for  the  establishment  of  an 
approved  list  of  non-captive-bred  (wild- 
caught)  species  listed  in  the  CITES 
Appendices  that  could  be  imported.  The 
list  of  approved  non-captive-bred 
species  is  contained  in  50  CFR  15.33(b). 
For  wild-caught  CITES-listed  birds  to  be 
on  the  approved  list,  we  must  determine 
that  CITES  is  being  effectively 
implemented  for  the  species  for  each 
country  of  origin  from  which  imports 
will  be  allowed,  CITES-recommended 
measures  are  implemented,  and  there  is 
a  scientifically  based  management  plan 
for  the  species  that  is  adequately 
implemented  and  enforced.  The 
scientifically  based  management  plan 
must:  (a)  Provide  for  the  conservation  of 
the  species  and  its  habitat;  (b)  include 
incentives  for  conservation;  (c)  ensine 
that  the  use  of  the  species  is  biologically 
sustainable  and  is  well  above  the  level 
at  which  the  species  might  become 
threatened;  (d)  ensure  that  the  species  is 
maintained  throughout  its  range  at  a 
level  consistent  with  its  role  in  the 
ecosystem;  (e)  address  factors  that 


include  illegal  trade,  domestic  trade, 
subsistence  use,  disease,  and  habitat 
loss;  and  (f)  ensine  that  the  methods  of 
capture,  transport,  and  maintenance  of 
the  species  minimize  the  risk  of  injury 
or  damage  to  health.  For  a  species  with 
a  midtinational  distribution,  we  must 
also  consider  (a)  whether  populations  of 
the  species  in  other  countries  will  be 
detrimentally  affected  by  exports  from 
the  country  requesting  approval;  (b) 
whether  factors  affecting  conservation  of 
the  species  are  regulated  throughout  its 
range  so  that  recruitment  and/or 
breeding  stocks  will  not  be 
detrimentally  affected  by  the  proposed 
export;  (c)  whether  the  projected  take 
and  export  will  detrimentally  affect 
breeding  populations;  and  (d)  whether 
the  projected  take  and  export  will 
detrimentally  affect  existing 
enhancement  activities,  conservation 
programs,  or  enforcement  efforts 
throughout  the  species'  range.  A  species 
and  country  of  export  listed  in  50  CFR 
15.33(b)  may  be  approved  for  three 
years,  after  which  time  the  Service  will 
have  an  opportunity  to  consider  renewal 
of  the  approval. 

On  August  10,  2000,  we  published  in 
the  Federal  Register  (65  FR  49007)  a  . 
notice  of  receipt  of  application  for 
approval  of  a  petition  from  the 
Management  Authority  of  Argentina, 
Direccion  de  Fauna  and  Flora  Silvestre, 
requesting  that  blue-fixinted  amazon 
parrots  [Amazona  aestiva)  from  an 
Argentine  sustainable  use  management 
plan  be  added  to  the  list  of  approved 
non-captive-bred  species  under  the 
WBCA.  We  accepted  comments  on  that 
petition  until  October  11,  2000. 

Approval  of  Argentina's  petition 
would  result  in  the  need  to  amend  50 
CFR  15.33(b)  by  adding  blue-fronted 
amazon  parrots  from  Argentina  to  the 
list  of  approved  non-captive-bred 
species.  "The  amendment  would  allow 
the  import  into  the  United  States  of 
blue-fronted  amazon  parrots  removed 
from  the  wild  in  Argentina  under  an 
approved  sustainable  use  management 
plan,  without  a  WBCA  import  permit. 
Along  with  this  notice  of  availability, 
we  iArill  publish  a  proposed  rule  to  allow 
the  import  into  the  United  States  of 
blue-fronted  amazon  parrots  [Amazona 
aestiva)  removed  from  the  wild  in 
Argentina  imder  their  approved 
sustainable  use  management  plan. 

Comments  on  the  draft  Environmental 
Assessment  will  be  considered  in  our 
decision  regarding  whether  to  amend  50 
CFR  15.33(b)  by  adding  blue-ftx)nted 
amazon  parrots  from  Argentina  to  the 
list  of  approved  non-captive-bred 
species.  Written  comments  we  have 
already  received  in  response  to  the 
August  10,  2000,  notice  of  receipt  of 


application,  have  been  retained  and  will 
be  considered  during  this  open 
comment  period.  Although  we  have 
used  information  afready  received  in 
formulating  the  draft  Environmental 
Assessment,  we  will  address  that 
information  as  well  as  any  new 
conunents  received  in  oin  final 
Environmental  Assessment,  if 
necessary. 

Dated:  January  3,  2003. 
Peter  O.  Thomas, 

Chief,  Division  of  Management  Authority.   , 
|FR  Doc.  03-345  Filed  1-7-03;  8:45  am] 
BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTEfilOR 

Fish  and  Wildlife  Service 

Notice  of  Meeting  of  the  Klamath 
Fishery  Management  Council 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

summary:  Piu^uant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  Klamath 
Fishery  Management  Council  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  The  objectives 
of  this  meeting  are  to  hear  technical 
reports,  to  discuss  and  develop  Klamath 
fall  Chinook  salmon  harvest 
management  options  for  the  2003 
season,  and  to  make  recommendations 
to  the  Pacific  Fishery  Management 
Council  and  other  agencies.  The 
meeting  is  open  to  the  public. 

DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from  3 
p.m.  to  8  p.m.  on  Sunday,  April  6,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Red  Lion  Hotel  at  the  Quay,  100 
Columbia  Street,  Vancouver, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phil  Detrich,  Project  Leader,  U.S.  Fish     " 
and  Wildhfe  Service,  1829  South 
Oregon  Street,  Yreka,  California  96097, 
telephone  (530)  842-5763. 

SUPPLEMENTARY  INFORMATION:  At  the 
April  6,  2003,  meeting,  the  Klamath 
Fishery  Management  Council  may 
schedule  short  follow-up  meetings  to  be 
held  between  April  7,  2003,  and  April 
11,  2003,  at  the  Red  Lion  Hotel  at  the 
Quay,  100  Columbia  Street,  Vancouver, 
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Washington,  where  the  Pacific  Fishery 
Management  Council  will  be  meeting. 

For  background  information  on  the 
Klamath  Council,  please  refer  to  the 
notice  of  their  initial  meeting  that 
appeared  in  the  Federal  Register  on  July 
8,  1987  (52  FR  25639). 

Dated:  January  2.  2003. 
|ohn  Engbring, 

Acting  Manager.  California/Neyada 
Operations  Office.  Sacramento,  CA.  Notice 
of  Meeting  of  the  Klamath  Fishery 
Management  Council. 
[FR  Doc.  03-321  Filed  1-7-03;  8:45  am] 

BtLUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  irfTERIOR 
Bureau  of  Indian  Affairs   . 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  approved  Tribal-State 

Compact. 
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SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  gaming  activities 
on  Indian  lands.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Tribcd-State 
Compact  for  Class  III  gaming  between 
the  Confederated  Tribes  of  the  Colville 
Reservation  cind  the  State  of 
Washington. 

EFFECTIVE  DATE:  January  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington.  DC  20240, 
(202) 219-4066. 

Dated:  December  18,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  03-339  Filed  1-7-03;  8:45  am] 

BILLING  CODE  4310-4N-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  approved  addendum 

to  a  tribal-State  compact. 

SUMMARY:  Under  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 


(IGRA),  Public  Law  100-497,  25  U.S.C. 
§  2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved  the 
Addendum  to  the  Class  III  gaming 
compact  between  the  Coeur  d'Alene 
Tribe  and  the  State  of  Idaho. 

EFFECTIVE  DATE:  January  8,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-^066. 

Dated:  December  19,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  03-338  Filed  1-7-03;  8:45  ami 
BILUNG  CODE  4310-4M-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  amendment  to 
approved  tribal-State  Compact. 

SUMMARY:  Under  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Public  Law  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  purpose  of  engaging  in  Class  IB 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved 
Amendment  to  the  Class  HI  gaming 
compact  between  the  Kootenai  Tribe  of 
Idaho  and  the  State  of  Idaho. 

EFFECTIVE  DATE:  January  8,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine,  Director,  Office  of 
Indian  Geuning  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  December  19.  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  03-340  Filed  1-7-03;  8:45  am) 
BILLING  CODE  4310-4N-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  approved  addendum 

to  a  tribal-State  compact. 

summary:  Under  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Public  Law  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  purpose  of  engaging  in  Class  III 
gaming  activities  oh  Indian  lands.  The 
Assistant  Secretary— Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved  the 
Addendiun  to  the  Class  III  gaming 
compact  between  the  Nez  Perce  Tribe 
and  the  State  of  Idaho. 
DATES:  January  8,  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  December  19,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  03-341  Filed  1-7-03;  8:45  am) 

BILLING  CODE  4310-4N-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1023 

(Preliminary)] 

Certain  Ceramic  Station  Post 
Insulators  from  Japan 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  antidumping 

investigation  and  scheduling  of  a 

preliminary  phase  investigation. 

SUMMARY:  The  United  States 
International  Trade  Commission 
(Commission)  hereby  gives  notice  of  the 
institution  of  an  investigation  and 
commencement  of  preliminary  phase 
antidiunping  investigation  No.  731-TA- 
1023  (Preliminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  (the  Act)  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Japan  of  certain  station 
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post  insulators  of  ceramics,  provided  for 
in  subheading  8546.20.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (ciurently  reported  under 
statistical  reporting  number 
8546.20.0060),  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  the  United  States 
Department  of  Commerce  (Commerce) 
extends  the  time  for  initiation  pursuant 
to  section  732(c)(1)(B)  of  the  Act  (19 
U.S.C.  1673a(c)(l)(B)),  the  Commission 
must  reach  a  preliminary  determination 
in  antidumping  investigations  in  45 
days,  or  in  this  case  by  February  14, 
2003.  The  Commission's  views  are  due 
at  Commerce  within  five  "business  days 
thereafter,  or  by  February  24,  2003. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer  (202-205-3179  or 
ffischer@usitc.gov).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  December  31,  2002,  by  Lapp 
Insulator  Company  LLC,  Le  Roy,  NY; 
Newell  Porcelain  Co.,  Inc.,  Newell,  WV; 
Victor  Insulators,  Inc.,  Victor,  NY;  and 
the  lUE  Industrial  Division  of  the 
Communications  Workers  of  America, 
AFL-CIO,  Washington,  DC. 

Participation  in  the  investigation  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Feder^  Register.  Industrial  users 


and  (if  the  merchandise  under- 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  investigation  available 
to  authorized  applicants  representing 
interested  parties  (as  defined  in  19 
U.S.C.  1677(9))  who  are  parties  to  the 
investigation  under  the  APO  issued  in 
the  investigation,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  January 
21,  2002,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street, 
SW.,  Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Fred  Fischer  (202-205-3179  or 
ffischei@usitc.gov)  not  later  than 
January  14,  2002,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
Jemuary  24,  2002,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  sections  201.6,  207.3, 
and  207.7  of  the  Commission's  rules. 
The  Commission's  rules  do  not 


authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means  except  to  the  extent  provided  by 
201.8  of  the  Commission's  rules,  as 
amended  by  67  FR  68063  (November  8. 
2002). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of 
the  Tariff  Act  of  1930;  this  notice  is 
published  piu^uant  to  section  207.12  of 
the  Commission's  rules. 

By  order  of  the  Commission. 

Issued:  January  2.  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
|FR  Doc.  03-303  Filed  1-7-03;  8:45  am) 

BILUNG  CODE  7020-02-P 


NUCLEAR  REGULATORY  :^ 

COMMISSION 

[Docket  Nos.  STN  50-454,  STN  50-455,  50- 
373,  50-374,  50-254,  and  50-265] 

Exelon  Generation  Company,  LLC; 
Byron  Station,  Units  1  and  2,  LaSalle 
County  Station,  Units  1  and  2,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  Nos.  NPF-37  and 
NPF-66,  issued  to  Exelon  Generation 
Company,  LLC  (the  licensee),  for 
operation  of  the  Byron  Station,  Units  1 
and  2,  located  in  Ogle  County,  Illinois; 
for  Facility  Operating  License  Nos. 
NPF-11  and  NPF-18,  issued  to  the         ' 
licensee,  for  operation  of  LaSalle  County 
Station,  Units  1  and  2,  located  in 
LaSalle  County,  Illinois;  and  for  Facility 
Operating  License  Nos.  DPR-29  and 
DPR-30,  issued  to  the  licensee,  for 
operation  of  the  Quad  Cities  Nuclear 
Power  Station,  Units  1  and  2,  located  in 
Rock  Island  County,  Illinois.  Therefore,  ■ 
as  required  by  10  CFR  51.21,  the  NRC 
has  prepared  this  environmental 
assessment.  For  the  reasons  set  forth  in 
this  environmental  assessment,  the  NRC 
is  making  a  finding  of  no  significant 
impact. 
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Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise 
Appendix  B,  "Environmental  Protection 
Plan  (Non-Radiological),"  of  the  licenses 
to  remove  a  parenthetical  reference  to  a 
supers^d  section  of  10  CFR  Part  51. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
September  27,  2002. 

The  Need  for  the  Proposed  Action 

The  proposed  change  is  editorial  in 
nature.  An  amendment  is  required 
because  the  current  parenthetical 
reference  to  10  CFR  51.5(b)(2)  in 
Appendix  B  is  no  longer  applicable, 
since  this  CFR  reference  was  superseded 
in  1984  by  a  complete  revision  of  10 
CFR  Part  51  (49  FR  9381).  The  subject 
matter  of  the  original  referenced  portion 
of  the  regulations  was  not  carried  over 
into  the  reformatted  version  during  the 
revision. 

Environmental  Impacts  of  the  Proposed 
Action  ' 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant  adverse 
envirorunental  impacts  associated  with 
the  proposed  action.  The  proposed 
change  is  editorial  in  natiue. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposxire.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  cm  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 


action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  resoiuce  different  from  those 
previously  considered  in  the  Final 
Environmental  Statements  for  the  Byron 
Station,  Units  1  and  2,  dated  April  1982; 
for  the  LaSalle  County  Station,  Units  1 
and  2,  dated  November  1978;  and  for 
the  Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2,  dated  September  1972. 

Agencies  and  Persons  Consulted 

On  November  13.  2002,  the  staff 
consulted  with  the  Illinois  State  official, 
Mr.  F.  Niziolek  of  the  Department  of 
Nuclear  Safety,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  27.  2002.  Documents 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Dociunent 
Room  (PDR).  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://wwvtr.nrc.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209  or  301^15-4737,  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  January  2003. 

For  the  Nuclear  Regulatory  Commission. 
Carl  F.  Lyon. 

Project  Manager.  Section  2,  Project 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  03-319  Filed  1-7-03;  8:45  am) 

BILUNG  CODE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 
Thursday,  January  23,  2003 
Thursday,  February  6,  2003 
Thursday,  February  20,  2003 
Thursday,  March  6,  2003 
Thursday,  March  20.  2003 

The  meetings  will  start  at  10  a.m.  and 
will  be  held  in  Room  5A06A.  Office  of 
Personnel  Management  Building.  1900  E 
Street.  NW,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C.  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

This  scheduled  meeting  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substanticd  portion  of  a 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
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be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5538,  1900  E  Street, 
NW,  Washington,  DC'20415  (202)  606- 
1500. 

Dated:  December  30,  2002. 
Mary  M.  Rose, 

Chairperson,  Federal  Prevailing  Rate 
Advisory  Committee. 
[FR  Doc.  03-298  Filed  1-7-03;  8:45  am) 
BIUJNG  CODE  632S-49-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25880;  812-12676] 

Neuberger  Berman  Equity  Funds,  et 
a!.;  Notice  of  Application 

January  2,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  imder  sections  6(c)  and  17(b)  of 
the  Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  section 
17(a)  of  the  Act,  and  under  section  17(d) 
of  the  Act  and  rule  17d-l  thereunder  to 
permit  certain  joint  transactions. 

Summary  of  Application:  Applicants 
request  an  order  to  permit  (a)  Certain 
registered  investment  companies  to  pay 
an  affiliated  lending  agent  a  fee  based 
on  a  share  of  the  revenue  derived  from 
securities  lending  activities;  and  (b)  the 
registered  investment  companies  to  lend 
portfolio  securities  to  affiliated  broker- 
dealers.  The  requested  order  would 
supersede  certain  prior  orders. ' 

Applicants:  Neuberger  Berman  Equity 
Funds,  Neuberger  Berman  Income 
Funds,  Neuberger  Berman  Advisers 
Management  Trust,  Neuberger  Berman 
Intermediate  Municipal  Fuind  Inc., 
Neuberger  Berman  California 
Intermediate  Municipal  Fund  Inc., 
Neuberger  Berman  New  York 
Intermediate  Municipal  Fimd  Inc., 
Neuberger  Berman  Real  Estate  Income 
Fund  Inc.  (the  "Funds"),  Neuberger 
Berman,  LLC  ("Neuberger  Berman"), 
and  Neuberger  Berman  Management 
Inc.  ("NBMI"). 

Filing  Dates:  The  application  was 
filed  on  October  26,  2001  and  amended 
on  December  23,  2002. 


'  Energy  Fund  Incorporated,  Investment  Company 
Act  Release  Nos.  11175  (May  19, 1980)  (notice)  and 
11249  (July  3. 1980)  (order);  Energy  Fund  Inc., 
Investment  Company  Act  Release  Nos.  14452  (April 
4, 1985)  (notice)  and  14498  (May  2,  1985)  (order). 


Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  27,  2003.  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  natiu-e  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  wrriting  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
5th  Street,  NW,  Washington,  DC  20549- 
0609.  Applicants:  c/o  Ellen  Metzger, 
Esq.,  Neuberger  Berman,  LLC,  605  3rd / 
Avenue,  21st  Floor,  New  York,  IW 
10158-3698. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann,  Senior  Counsel,  at  (202) 
942-0582,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
follovsring  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  5th  Street,  NW.  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Each  of  the  Fimds  is  either  an  open- 
end  pT  closed-end  management 
investment  company  registered  under 
the  Act.  Several  of  the  Fimds  are 
comprised  of  multiple  series  (the  Fimds 
and  any  existing  or  future  series  thereof, 
collectively,  the  "Lending  Fimds"). 
NBlvn  is  the  investment  manager  and 
administrator  to  the  Fimds  and  their 
series  and  the  principal  underwriter  of 
those  Funds  that  are  open-end 
management  investment  companies. 
Neuberger  Berman  serves  as  the  sub- 
adviser  to  the  Funds.  Pursuant  to  the 
sub-advisory  agreement  with  NBMI, 
Neuberger  Berman  is  compensated  for 
providing  investment  research; 
however,  all  investment  decisions  for 
the  Funds  are  made  by  NBMI.  Both 
NBMI  and  Neuberger  Berman  are 
registered  as  investment  advisers  under 
the  Investment  Advisers  Act  of  1940 
and  broker-dealers  under  the  Securities 
Exchange  Act  of  1934.  NBMI  and 
Neuberger  Berman  are  wholly  owned 
subsidiaries  of  Neuberger  Berman  Inc.,  a 
publicly  owned  holding  company. 


2.  Applicants  request  that  any  relief 
granted  pursuant  to  the  application  also 
apply  to  any  other  registered  investment 
company  or  series  thereof  for  which 
NBMI  or  any  entity  controlling, 
controlled  by  or  under  common  control 
with  IMBMI  serves  as  investment 
adviser.  All  existing  entities  that 
currently  intend  to  rely  on  the  order 
have  been  named  as  applicants.  Any 
other  existing  or  future  entity  that 
wishes  to  rely  on  the  order  will  do  so 
only  in  accordance  with  the  terms  and 
conditions  of  the  application. 

3.  The  Lending  Funds  propose  to 
enter  into  an  agency  securities  lending 
program  (the  "Securities  Lending 
Program").  The  agent  for  the  Securities 
Lending  Program  will  be  an  operating 
unit  of  Neuberger  Berman  (the  "I^IB 
Securities  Lending  Group"). ^  The  NB 
Securities  Lending  Group's  activities  as 
lending  agent  for  the  Lending  Funds 
will  be  conducted  under  the  supervision 
of  investment  management  persormel  of 
NBMI.  Subject  to  the  parameters  set 
forth  in  procedures  approved  by  the 
board  of  trustees  or  directors  ("Board") 
of  each  Lending  Fund,  NBMI  will  pre- 
approve  eligible  borrowers.  In  addition, 
NBMI  will  be  responsible  for 
determining  what  portion,  if  any,  of 
assets  of  the  Lending  Funds  will  be 
allocated  to  securities  lending  activities, 
subject  to  each  Lending  Fund's 
fundamental  or  operating  policies. 
IMBMI  will  be  responsible  for  investing 
all  cash  collateral  received  in  respect  of 
the  securities  loans. 

4.  As  securities  lending  agent  for  the 
Lending  Funds,  the  NB  Securities 
Lending  Group  will  be  responsible  for, 
among  other  things,  selecting  borrowers 
from  the  pre-approved  list,  entering  into 
loans  of  pre-approved  securities  with 
pre-approved  borrowers  on  pre- 
approved  terms,  and  performing 
administrative  or  ministerial  functions 
in  connection  with  each  Lending  Fund's 
securities  lending  program.  The  NB 
Securities  Lending  Group  will  deliver 
loaned  securities  received  from  the 
Lending  Funds  to  borrowers;  arrange  for 
the  return  of  loaned  securities  to  the 
Lending  Funds  at  the  termination  of  the 
loans;  monitor  daily  the  value  of  the 
loaned  securities  and  collateral;  request 
that  borrowers  add  to  the  collateral 
when  required  by  the  loan  agreement; 
and  provide  recordkeeping  and 
accounting  services  necessary  for^e 


2  In  addition,  the  applicants  may  utilize  the 
employees  of  entities  controlling,  controlled  by  or 
under  common  control  with  Neuberger  Berman  in 
performing  the  securities  lending  activities  to  be 
performed  by  NB  Securities  Lending  Group. 
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operation  of  the  Securities  Lending 
Program.^ 

5.  Securities  loans  generally  are 
collateralized  by  U.S.  Government 
securities,  cash  or  letters  of  credit. 
When  the  collateral  is  cash,  the  lender 
invests  the  cash  collateral  during  the 
loan  period  and,  after  paying  the 
borrower  an  agreed  upon  interest  rate, 
retains  the  remainder  thereof,  which  is 
usually  shared  with  the  securities 
lending  agent.  If  the  collateral  is  a  U.S. 
Government  security  or  letter  of  credit, 
the  borrower  pays  a  lending  fee,  which 
is  usually  shared  between  the  lender 
and  the  securities  lending  agent. 

6.  The  applicants  request  relief  to 
permit:  (a)  The  Lending  Funds  to  pay 
Neuberger  Berman,  or  an  entity 
controlling,  controlled  by,  or  under 
common  control  with  Neuberger 
Berman,  a  fee  based  on  a  share  of  the 
revenue  derived  from  securities  lending 
activities;  and  (b)  the  Lending  Funds  to 
lend  portfolio  securities  to  Neuberger 
Berman  and  any  broker-dealer,  other 
than  NBMI,  that  controls,  is  controlled 
by,  or  is  under  common  control  with, 
Neuberger  Berman  (collectively,  the 
"Affiliated  Broker-Dealers"). 

Applicants'  Legal  Analysis 

A.  Payment  of  Lending  Agent  Fees 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  any  affiliated 
person  of  or  principal  underwriter  for  a 
registered  investment  company  or  any 
affiliated  person  of  such  person  or 
principal  underwriter,  acting  as 
principal,  firom  effecting  any  transaction 
in  connection  with  any  joint  enterprise 
or  other  joint  arrangement  or  profit- 
sharing  plan,  in  which  the  investment 
company  participates  unless  the 
Commission  has  approved  the 
transaction.  Section  2(a)(3)  of  the  Act 
defines  an  affiliated  person  of  an 
investment  company  to  include  the 
investment  company's  adviser.  As  the 
Lending  Funds'  sub-adviser,  Neuberger 
Berman  may  be  deemed  to  be  an 
affiliated  person  of  the  Lending  Funds. 
Because  a  fee  arrangement  between  a 
lending  agent  and  a  Lending  Fund, 
under  which  compensation  is  based  on 
a  percentage  of  the  revenue  generated  by 
securities  lending  transactions,  may  be 
a  joint  enterprise  or  other  joint 
arrangement  or  profit  sharing  plan 
within  the  meaning  of  section  17(d)  and 
rule  17d-l,  applicants  request  an  order 
to  permit  each  Lending  Fund  to  pay. 


^The  personnel  of  the  NB  Securities  Lendin)> 
Group  who  will  provide  day-to-day  lending  agency 
services  to  the  Lending  Funds  do  not  and  will  not 
provide  investment  advisory  services  to  the 
Lending  Funds,  or  participate  in  any  way  in  the 
selection  of  portfolio  securities  or  other  aspects  of 
the  management  of  the  Lending  Funds. 


and  Neuberger  Berman  to  accept,  such 
fees  in  connection  with  services 
provided  by  Neuberger  Berman  to  a 
Lending  Fund. 

2.  Applicants  propose  that  each 
Lending  Fund  adopt  the  following 
procedures  to  ensure  that  the  proposed 
fee  arrangement  and  the  other  terms 
governing  the  relationship  with  the  NB 
Securities  Lending  Group  will  meet  the 
standards  of  rule  17d-l: 

a.  In  connection  with  the  approval  of 
the  NB  Securities  Lending  Group  as 
lending  agent  for  the  Lending  Funds, 
and  implementation  of  the  proposed  fee 
arrangement,  a  majority  of  the  Board  of 
each  Lending  Fund  (including  a 
majority  of  the  trustees  or  directors  of 
each  Lending  Fund  who  are  not 
"interested  persons  "  as  defined  in 
section  2(a)(19)  of  the  Act  (the 
"Independent  Trustees/Directors"))  will 
determine  that  (i)  The  contract  with  the 
NB  Securities  Lending  Group  is  in  the 
best  interests  of  the  Lending  Fund  and 
its  shareholders;  (ii)  the  services  to  be 
performed  by  the  NB  Securities  Lending 
Group  are  appropriate  for  the  Lending 
Fund;  (iii)  the  nature  and  quality  of  the 
services  to  be  provided  by  the  NB 
Securities  Lending  Group  are  at  least 
equal  to  those  provided  by  others 
offering  the  same  or  similar  services; 
and  (iv)  the  fees  for  the  NB  Securities 
Lending  Group's  services  are  fair  and 
reasonable  in  light  of  the  usual  and 
customary  charges  imposed  by  others 
for  services  of  the  same  natine  and 
quality. 

b.  In  connection  with  the  approval  of 
the  NB  Securities  Lending  Group  as 
lending  agent  for  the  Lending  Funds 
and  the  initial  implementation  of  the 
proposed  fee  arrangement,  the  Board^of 
each  Lending  Fund  will  review, 
competing  quotes  with  respect  to 
lending  agency  fees  from  at  least  three 
independent  lending  agents  to  assist  the 
Board  in  making  the  findings  referred  to 
in  paragraph  (a)  above. 

c.  Each  Lending  Fund's  contract  with 
the  NB  Securities  Lending  Group  for 
lending  agent  services  will  be  reviewed 
annually  and  will  be  approved  for 
continuation  only  if  a  majority  of  the 
Board,  including  a  majority  of  the 
Independent  Trustees/Directors,  makes 
the  findings  referred  to  in  paragraph  (a) 
above. 

d.  The  Board,  including  a  majority  of 
the  Independent  Trustees/Directors,  will 
(i)  determine  at  each  regular  quarterly 
meeting  on  the  basis  of  reports 
submitted  by  the  NB  Securities  Lending 
Group  that  the  loan  transactions  during 
the  prior  quarter  were  effected  in 
compliance  with  the  conditions  and 
procedures  set  forth  in  the  application 
and  (ii)  review  not  less  fi-equently  than 


annually  the  conditions  and  procedures 
for  continuing  appropriateness, 
e.  Each  Lending  Fund  will  (i) 
Maintain  and  preserve  permanently  in 
an  easily  accessible  place  a  written  copy 
of  the  procedures  and  conditions 
described  in  the  application  and  (ii) 
maintain  and  preserve  for  a  period  not 
less  than  six  years  from  the  end  of  the 
fiscal  year  in  which  any  loan  transaction 
pursuant  to  the  Securities  Lending 
Program  occurred,  the  first  two  years  in 
an  easily  accessible  place,  a  written 
record  of  each  loan  transaction  setting 
forth  a  description  of  the  security 
loaned,  the  identity  of  the  person  on  the 
other  side  of  the  loan  transaction,  the 
terms  of  the  loan  transaction,  and  the 
information  or  materials  upon  which 
the  determination  was  made  that  each 
loan  was  made  in  accordance  with  the 
procedures  set  forth  above  and  the 
conditions  to  the  application. 

B.  Lending  to  Affiliated  Broker-Dealers 

1.  Section  17(a)(3)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  or 
principal  underwriter  for  a  registered 
investment  company,  or  an  affiliated 
person  of  such  a  person  ("second-tier 
affiliate"),  acting  as  principal,  to  borrow 
money  or  other  property  ft'om  the 
registered  investment  company. 
Applicants  state  that  because  Neuberger 
Berman  is  sub-adviser  to  the  Lending 
Funds,  and  the  other  Affiliated  Broker- 
Dealers  are  under  common  control  with 
Neuberger  Berman  and  NBMI,  an 
Affiliated  Broker-Dealer  may  be 
considered  an  affiliated  person,  or  a 
second-tier  affiliate,  of  a  Lending  Fund. 
Accordingly,  section  17(a)(3)  would 
prohibit  the  Affiliated  Broker-Dealers 
from  borrowing  securities  from  the 
Lending  Funds. 

2.  As  noted  above,  section  17(d)  and 
rule  17d-l  generally  prohibit  joint 
transactions  involving  registered 
investment  companies  and  their 
affiliates  unless  the  Commission  has 
approved  the  transaction.  Applicants 
request  relief  under  sections  6(c)  and 
17(b)  of  the  Act  exempting  them  from 
section  17(a)(3),  and  under  section  17(d) 
and  rule  17d-l  to  permit  the  Lending 
Funds  to  lend  portfolio  securities  to 
Affiliated  Broker-Dealers. 

3.  Applicants  state  that  each  loan  to 
an  Affiliated  Broker-Dealer  by  a  Lending 
Fund  will  be  made  with  a  spread  that 

is  no  lower  than  that  applied  to 
comparable  loans  to  unaffiliated  broker- 
dealers."  In  this  regard,  applicants  state 


■*  A  "spread"  is  the  compensation  earned  by  a 
Lending  Fund  from  a  securities  loan,  which 
compensation  is  in  the  form  either  of  a  lending  fee 
payable  by  the  borrower  to  the  Lending  Fund  (when 
non-cash  collateral  is  posted)  or  of  the  excess 
retained  by  the  Lending  Fund  over  a  rebate  rate 
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that  at  least  50%  of  the  loans  made  by 
the  Lending  Funds,  on  an  aggregate 
basis,  will  be  made  to  imaffiliated 
borrowers.  Moreover,  all  loans  will  be 
made  with  spreads  that  are  no  lower 
than  those  set  forth  in  a  schedule  of 
spreads  established  by  the  Board, 
including  a  majority  of  the  Independent 
Trustees/Directors,  or  by  a  committee  of 
the  Board  made  up  of  Independent 
Trustees/Directors  (the  "Lending 
Committee"),  and  all  transactions  with 
Affiliated  Broker-Dealers  will  be 
reviewed  periodically  by  an  officer  of 
the  Lending  Fund.  The  Board,  including 
a  majority  of  the  Independent  Trustees/ 
Directors,  also  will  review  quarterly 
reports  on  all  lending  activity. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  Seciurities  Lending  Program 
will  comply  with  all  present  and  future 
applicable  Commission  and  staff 
positions  regarding  seciuities  lending 
arrangements. 

2.  Approval  of  the  Board,  including  a 
majority  of  the  Independent  Trustees/ 
Directors,  shall  be  required  for  the 
initial  and  subsequent  approvals  of  the 
NB  Securities  Lending  Group  as  lending 
a^nt  for  a  Lending  Fund,  for  the 
institution  of  all  procedures  relating  to 
the  Securities  Lending  Program,  and  for 
any  periodic  review  of  loan  transactions 
for  which  the  NB  Securities  Lending 
Group  acted  as  lending  agent. 

3.  Each  Lending  Fund  will  (i) 
Maintain  and  preserve  permanently  in 
an  easily  accessible  place  a  written  copy 
of  the  procedures  (with  any 
modifications)  that  are  followed  in 
connection  with  lending  securities  and 
(ii)  maintain  and  preserve  for  a  period 
not  less  than  six  years  from  the  end  of 
the  fiscal  year  in  which  any  loan 
transaction  occurred,  the  first  two  years 
in  an  easily  accessible  place,  a  written 
record  of  each  such  loan  transaction 
setting  forth  the  number  of  shares 
loaned,  the  face  amount  of  the  securities 
loaned,  the  fee  received  (or  rebate 
remitted),  the  identity  of  the  borrower, 
the  terms  of  the  loan,  and  any  other 
information  or  materials  upon  which 
the  finding  was  made  that  each  loan 
made  to  an  Affiliated  Broker-Dealer  was 
fair  and  reasonable,  and  that  the 
procediu^s  followed  in  making  such 
loan  were  in  accordance  with  the  other 
undertakings  set  forth  in  the 
application. 


payable  by  the  Lending  Fund  to  the  borrower  (when 
cash  collateral  is  posted  and  then  invested  by  the 
Lending  Fund). 


4.  The  Lending  Funds,  on  an 
aggregate  basis,  will  make  at  least  50% 
of  their  portfolio  securities  loans  to 
unaffiliated  borrowers. 

5.  a.  All  loans  will  be  made  with 
spreads  no  lower  than  those  provided 
for  in  a  schedule  of  spreads,  which  will 
be  established  and  may  be  modified 
from  time  to  time  by  the  Board  and  by 

a  majority  of  the  Independent  Trustees/ 
Directors  or  by  the  Lending  Committee 
("Schedule  of  Spreads").  The  Schedule 
of  Spreads  and  any  modifications 
thereto  will  be  ratified  by  the  full  Board 
of  each  Lending  Fund  and  by  a  majority 
of  the  Independent  Trustees/Directors. 

b.  The  Schedule  of  Spreads  will 
provide  for  rates  of  compensation  to  the 
Lending  Funds  that  are  reasonable  and 
fair,  and  that  are  determined  in  light  of 
those  considerations  set  forth  in  the 
application. 

c.  The  Schedule  of  Spreads  will  be 
uniformly  applied  to  all  borrowers  of 
the  Lending  Funds'  portfolio  seciu-ities, 
and  will  specify  the  lowest  allowable 
spread  with  respect  to  a  loan  of 
seciuities  to  any  borrower. 

d.  If  a  security  is  loaned  to  an 
unaffiliated  borrower  with  a  spread 
higher  than  the  minimum  provided  for 
in  the  Schedule  of  Spreads,  all 
comparable  loans  to  an  Affiliated 
Broker-Dealer  will  be  made  at  no  less 
than  the  higher  spread. 

e.  Each  Lending  Fund's  Securities 
Lending  Program  will  be  monitored  on 

a  daily  basis  by  an  officer  of  the  Lending 
Fund  who  is  subject  to  section  36(a)  of 
the  Act.  This  officer  will  review  the 
terms  of  each  loan  to  an  Affiliated 
Broker-Dealer  for  comparability  with 
locms  to  unaffiliated  borrowers  and 
conformity  with  the  Schedule  of 
Spreads,  and  will  periodically,  and  at 
least  quarterly,  report  his  or  her  findings 
to  the  Lending  Fund's  Board,  including 
a  majority  of  the  Independent  Trustees/ 
Directors,  or  the  Lending  Committee. 

6.  A  Lending  Fimd  will  not  make  any 
loan  to  an  Affiliated  Broker-Dealer 
unless  the  incoine  to  the  Lending  Fund 
attributable  to  such  loan  fully  covers  the 
transaction  costs,  if  any,  incmred  in 
making  the  loan. 

7.  The  Boards  of  the  Lending  Funds, 
including  a  majority  of  the  Independent 
Trustees/Directors,  (a)  will  determine  no 
less  frequently  than  quarterly  that  all 
transactions  with  Affiliated  Broker- 
Dealers  effected  during  the  preceding 
quarter  were  effected  in  compliance 
with  the  requirements  of  the  procedures 
adopted  by  the  Board  and  the 
conditions  of  any  order  that  may  be 
granted  and  that  such  transactions  were 
conducted  on  terms  that  were 
reasonable  and  fair,  and  (b)  will  review 
no  less  frequently  than  aimually  such 


requirements  and  conditions  for  their 
continuing  appropriateness. 

8.  The  total  value  of  securities  loaned 
to  any  one  borrower  on  the  approved 
list  will  be  in  accordance  with  a 
schedule  to  be  approved  by  the  Board  of 
each  Lending  Fund,  but  in  no  event  will 
the  total  value  of  seciwities  lent  to  any 
one  Affiliated  Broker-Dealer  exceed 
10%  of  the  net  assets  of  the  Lending 
Fund,  computed  at  market  value. 

For  the  Conumssion,by  the  Division 
of  Investment  Management,  under 
delegated  authority. 

Margaret  H.  McFarland, 

beputy  Secretaiy. 

[PR  Doc.  03-300  Filed  1-7-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Jl'3474] 

State  of  Florida 

Sarasota  County  and  the  contiguous 
counties  of  Charlotte,  DeSoto,  and 
Manatee  in  the  State  of  Florida 
constitutes  a  disaster  area  as  a  result  of 
a  fire  that  occurred  on  October  16,  2002, 
at  the  Public  Storage  Inc.  storage 
facility.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  February  19,  2003,  and  for 
economic  injury  may  be  filed  until  the 
close  of  business  on  September  22, 
2003,  at  the  address  listed  below  or 
other  locally  annoimced  locations:  U.S. 
Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place, 
Suite  300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

able elsewhere  

6.625 

Homeowners     withoi^     credit 

available  elsewhere 

3.312 

Businesses  with  credit  available 

elsewhere  

7.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

3.500 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere     

6.375 

For  Economic  Injury: 

Businesses  and  small  agricultural 

. 

cooperatives      without      credit 

available  elsewhere          

3.S00 

The  number  assigned  to  this  disaster 
for  physical  damage  is  347405  and  for 
economic  injury  is  9T6800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
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Dated:  December  20,  2002. 
Hector  V.  Barreto, 

Administrator. 

|FR  Doc.  03-307  Filed  1-7-03;  8:45  am] 

BILUNG  CODE  8025-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3478] 

State  of  Mississippi 

Newton  County  and  the  contiguous 
counties  of  Clarke,  Jasper,  Kemper, 
Lauderdale,  Leake,  Neshoba,  Scott,  and 
Smith  in  the  State  of  Mississippi 
constitute  a  disaster  area  due  to 
damages  caused  by  severe 
thunderstorms  and  tornadoes  that 
occurred  on  December  19,  2002. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  February  24,  2003  and  for 
economic  injury  until  the  close  of 
business  on  September  24,  2003  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta.  GA  30308. 

The  Interest  Rates  ar»: 


Percent 

For  Physical  Damage: 

Homeowners      witti      Credit 

Available  Elsewhere  

5.87 

Homeowners   Without   Credit 

Available  Elsewhere  

2.937 

Businesses  With  Credit  Avail- 

able Elsewhere  

6.648 

Businesses     and     Non-Profit 

Organizations           Without 

Credit  Available  Elsewhere 

3.324 

Others    (Including    Non-Profit 

Organizations)  With  Credit 

Available  Elsewhere  

5.500 

For  Economic  Injury:  Businesses 

and   a   Small   Agricultural   Co- 

operatives Without  Credit  Avail- 

able Elsewhere  

3.324 

The  number  assigned  to  this  disaster 
for  physical  damage  is  347812  and  for 
economic  injury,  the  number  is  9T7200. 

(Catalog  of  Federal  Domestic  Asfsistance 
Program  Nos.  59002  and  59008) 
■     Dated:  December  24,  2002. 
Hector  V.  Barreto, 
Administrator. 
|FR  Doc.  03-305  Filed  1-7-03;  8:45  am] 

BILUNG  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3479] 

Commonwealth  of  the  Northern 
Mariana  Islands 

As  a  result  of  the  President's  major 
disaster  declaration  for  Public 
Assistance  on  December  11,  2002,  and 
Amendment  1  adding  Individual 
Assistance  on  December  24,  2002, 1  find 
that  the  Island  of  Rota  within  the 
Commonwealth  of  the  Northern  Mariana 
Islands  constitutes  a  disaster  area  due  to 
damages  caused  by  Super  Typhoon 
Pongsona  occurring  on  December  8, 
2002,  and  continuing.  Applications  for 
loans  for  physical  .damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  February  24,  2003  and  for 
economic  injury  until  the  close  of 
business  on  September  24,  2003  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  PO  Box  13795,  Sacramento,  CA 
95853-4795. 

The  Interest  Rates  are: 

For  Physical  Damage:  Percent 

Homeowners  With  Credit  Available 

Elsewhere  5.875 

Homeowners  Without  Credit  Avail- 
able Elsewhere  2.937 

Businesses    With    Credit    Available 

Elsewhere  6.648 

Businesses  and  Non-Profit  Organiza- 
tions   Without    Credit    Available 

Elsewhere  3.324 

Others  (Including  Non-Profit  Orga- 
nizations) With  Credit  Available 

Elsewhere  , 5.500 

For  Economic  Injury:  Businesses  and 
Small  Agricultural  Cooperatives  With- 
out Credit  Available  Elsewhere  3.324 

The  number  assigned  to  this  disaster 
for  physical  damage  is  347908  and  for 
economic  injury  the  number  is  9T7300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  December  26,  2002. 
Allan  I.  Hoberman, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-304  Filed  1-7-03;  Q:45  am] 
BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3476] 

State  of  Texas 

Jefferson  County  and  the  contiguous 
counties  of  Chambers,  Hardin,  Liberty, 
and  Orange  in  the  State  of  Texas,  and 
Cameron  Parish  in  the  State  of 
Louisiana  constitute  a  disaster  area  due 
to  damages  caused  by  flooding  that 
occurred  on  December  3,  2002. 


Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
February  24,  2003,  and  for  economic 
injury  until  the  close  of  business  on 
September  24,  2003,  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Boulevard,  Suite  102, 
Forth  Worth,  TX  76155. 
The  interest  rates  are: 


Percent 

For  Physical  Damage; 

Homeowners  with  credit  avail- 

able elsewhere  

5.875 

Homeowners      without      credit 

available  elsewhere  

2.937 

Businesses  with  credit  available 

elsewhere  

6.648 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

3.324 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere  

5.500 

For  Economic  Injury: 

Businesses  and  small  agricultural 

cooperatives      without      credit 

available  elsewhere          

3.324 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  347606  for 
Texas  and  347706  for  Louisiana.  For 
economic  injury,  the  numbers  are 
9T7000  for  Texas  and  9T7100  for 
Louisiana. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  24,  2002. 
Hector  V.  Barreto, 
Administrator. 
|FR  Doc.  03-306  Filed  1-7-03:  8:45  am] 

BILUNG  CODE  8025-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2002-14069] 

Maritime  Security 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meetings;  request  for 

comments — correction. 

summary:  On  December  30,  2002,  the 
Coast  Guard  published  a  notice  of 
meetings  and  request  for  comments  in 
the  Federal  Register  concerning 
requirements  for  security  assessments, 
plans,  and  specific  security  measures  for 
ports,  vessels,  and  facilities.  This 
document  contains  corrections  to  that 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  notice  or 


the  public  meetings,  write  or  call  Mr. 
Martin  Jackson  of  the  Office  of 
Standards  Evaluation  and  Development 
(G-MSR),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593, 
mjackson@comdt.uscg.mil,  or  call  at 
202-267-1140. 

Need  for  Correction 

As  published,  the  Coast  Guard's 
December  30,  2002  Maritime  Security 
notice  of  meetings  and  request  for 
comments  (67  FR  79741-79806) 
contains  typographical  errors  euid 
omissions  that  may  prove  to  be 
misleading  and  therefore  need  to  be 
corrected. 

Correction 

In  notice  FR  Doc.  02-32845, 
published  December  30,  2002  (67  FR 
79741),  make  the  following  corrections: 

1.  On  page  79743,  in  the  third 
column,  starting  on  line  57, 
immediately  after  the  words 
"Navigation  and  Vessel  Inspection 
Circular  (NVIC)  3-96,"  correct  "Change 
2"  to  read  "Change  1." 

2.  On  page  79744,  in  the  first  column, 
on  line  5,  correct  "NVIC  3-96"  to  read 
"NVIC  3-96,  Change  1". 

3.  On  page  79745,  in  the  third 
column,  starting  on  line  7,  correct  "$1.4 
billion"  to  read  "$1.3  billion'\ 

4.  On  page  79782,  in  the  second 
colvunn,  in  line  17,  correct  "$1.4 
billion"  to  read  "$1.3  billion". 

5.  On  page  79782,  in  the  second 
column,  in  line  32,  correct  "141,000 
hours"  to  read  "140,000  hours". 

6.  On  page  79782,  in  the  second 
column,  in  line  45,  correct  "464,000 
hours"  to  read  "465,000  hours". 

7.  On  page  79790,  in  the  heading  for 
table  24,  correct  ">500"  to  read  "<500". 

Dated:  January  3,  2003. 
L.L.  Her«th, 

RADM  U.S.  Coast  Guard,  Director,  Port 
Security. 

[FR  Doc.  03-344  Filed  1-7-03;  8:45  am) 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-13986] 

Decision  That  Certain  Nonconforming 
Motor  Vehicles  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  certain  nonconforming  motor 
vehicles  are  eligible  for  importation. 


SUMMARY:  This  document  announces 
decisions  by  NHTSA  that  certain  motor 
vehicles  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  substantially 
similar  to  vehicles  originally 
manufactm^d  for  importation  into  and/ 
or  sale  ill  the  United  States  and  certified 
by  their  manufacturers  as  complying 
with  the  safety  standards,  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  These  decisions  are  effective  as 
of  the  date  of  their  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilynne  Jacobs,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
2832). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is. eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

NHTSA  received  petitions  from 
registered  importers  to  decide  whether 
the  vehicles  listed  in  Annex  A  to  this 
notice  are  eligible  for  importation  into 
the  United  States.  To  afford  an 
opportimity  for  public  comment, 
NHTSA  published  notice  of  these 
petitions  as  specified  in  Annex  A.  The 
reader  is  referred  to  those  notices  for  a 
thorough  description  of  the  petitions. 
No  comments  were  received  in  response 
to  these  notices.  Based  on  its  review  of 


the  information  submitted  by  the 
petitioners,  NHTSA  has  decided  to  grant 
the  petitions. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  Vehicle  eligibility 
numbers  assigned  to  vehicles  admissible 
under  this  decision  are  specified  in 
Annex  A. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
each  motor  vehicle  listed  in  Annex  A  to 
this  notice,  which  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards,  is  substantially  similar  to  a 
motor  vehicle  manufactured  for 
importation  into  and/or  sale  in  the 
United  States,  and  certified  under  49 
U.S.C.  30115,  as  specified  in  Annex  A, 
and  is  capable  of  being  readily  altered 
to  conform  to  all  applicable  Federal 
motor  vehiclte  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  2,  2003. 
Marilynne  Jacobs, 
Director,  Office  of  Vehicle  Safety  Compliance. 

Annex  A  •    ' 

Nonconforming  Motor  Vehicles  Decided  to 
Be  Eligible  for  Importation 

1.  Docket  No.  NHTSA-2002-13384   . 

Nonconforming  Vehicle:  2001  and  2002 
Ducati  996R  motorcycles. 

Substantially  similar 

U.S. -certified  vehicle:  2001  and  2002 
Ducati  996R  motorcycles. 

Notice  of  Petition  Published  at:  67  FR 
62520  (October  7,  2002). 

Vehicle  Eligibility  Number:  VSP-398. 

2.  Docket  No.  NHTSA-2002-1 2730      ■ 

.Nonconforming  Vehicles:  2002  Mercedes 
Benz  Gela?ndewagen  5-Door  Long  Wheel 
Base  multipurpose  passenger  vehicles. 

Substantially  similar  U.S. -certified 
vehicles:  2002  Mercedes  Benz 
Gelaendewagen  5-Door  Long  Wheel  Base 
multipurpose  passenger  vehicles. 

Notice  of  Petition  Published  at:  67  FR 
55307  (August  28.  2002). 

Vehicle  Eligibility  Number:  VSP-392. 

3.  Docket  No.  NHTSA-2002-1 2731 

Nonconforming  Vehicle:  Left-Hand  Drive 
Japanese  Market  1997  )eep  Grand  Cherokee 
multipurpose  passenger  vehicles. 

Substantially  similar  U.S.-certified  vehicle: 
1997  Jeep  Grand  Cherokee  multipurpose 
passenger  vehicles. 
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Notice  of  Petition  Published  at:  67  FR 
48701  (July  25,  2002). 

Vehicle  Eligibility  Number:  VSP-389. 

4.  Docket  No.  NHTSA-2002-12732 

Nonconforming  Vehicles:  1997-2001  and 
2002  Porsche  Boxster  passenger  cars 
manufactured  before  September  1,  2002. 

Substantially  similar  U.S.-certified 
vehicles:  1997-2001  and  2002  Porsche 
Boxster  passenger  cars  manufactured  before 
September  1.  2002. 

Notice  of  Petition  Published  at:  67  FR 
48700  (July  25,  2002). 

Vehicle  Eligibility  Number:  VSP-390. 

5.  Docket  No.  NHTSA-2002-13333 

Nonconforming  Vehicle:  1997  BMW  850 
Series  passenger  cars. 

Substantially  similar  U.S.-certified  vehicle: 
1997  BMW  850  Series  passenger  cars. 

Notice  of  Petition  Published  at:  67  FR 
59593  (September  23,  2002). 

Vehicle  Eligibility  Number:  VSP-396. 

6.  Docket  No.  NHTSA-2002-13382 

Nonconforming  Vehicles:  1999  and  2000 
Bimota  SBa  and  2000  Bimota  DB4 
motorcycles. 

Substantially  similar  U.S.-certified 
vehicles:  1999  and  2000  Bimota  SB8  and 
2000  Bimota  DB4  motorcycles. 

Notice  of  Petition  Published  at:  67  FR 
62521  (October  7,  2002). 

Vehicle  Eligibility  Number:  VSP-397. 
|FR  Doc.  03-297  Filed  1-7-03;  8:45  am) 

BILUNG  CO0£  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  03-14196] 

Grant  of  Application  of  Suzuki  Motor 
Corp.  for  Temporary  Exemption  From 
Federal  Motor  Vehicle  Safety  Standard 
No.  123 

This  notice  grants  the  application  by 
Suzuki  Motor  Corporation  of  Japan 
(submitted  by  American  Suzuki  Motor 
Corporation)  for  a  temporary  exemption 
of  two  years  for  its  AN  400  scooter,  from 
a  requirement  of  S5.2.1  (Table  1)  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  123  Motorcycle  Controls  and 
Displays.  The  applicant  asserts  that 
Acompliance  with  the  standard  would 
prevent  the  manufacturer  from  selling  a 
motor  vehicle  with  an  overall  level  of 
safety  at  least  equal  to  the  overall  safety 
level  of  nonexempt  vehicles,"  49  U.S.C. 
Sec.  30113(b)(3)(iv). 

The  safety  issues  raised  by  this 
petition  are  identical  to  those  raised  in 
previous  petitions  by  Suzuki  and  other 
manufacturers.  Further,  given  the 
opportunity  for  public  comment  on 
these  issues  in  the  years  199&-2001 
(which  resulted  only  in  comments  in 
support  of  the  petitions],  we  have 


concluded  that  a  further  opportunity  to 
comment  on  the  same  issues  is  not 
likely  to  result  in  any  substantive 
submissions,  and  that  we  may  proceed 
to  a  decision  on  this  petition.  See,  e.g., 
Aprilia  and  Honda  (66  FR  59519)  and 
Aprilia  (65  FR  1225). 

The  Reason  Why  the  Applicant  Needs 
a  Temporary  Exemption 

The  problem  is  one  that  is  common  to 
the  motorcycles  covered  by  the 
applications.  If  a  motorcycle  is 
produced  with  rear  wheel  brakes,  S5.2.1 
of  Standard  No.  123  requires  that  the 
brakes  be  operable  through  the  right  foot 
control,  although  the  left  handlebar  is 
permissible  for  motor-driven  cycles 
(Item  11,  Table  1).  Motor-driven  cycles 
are  motorcycles  with  motors  that 
produce  5  brake  horsepower  or  less. 
Suzuki  petitioned  to  use  the  left 
handlebar  as  the  control  for  the  rear 
brakes  of  certain  of  their  motorcycles 
whose  engjnee  produce  more  than  5 
brake  horsepower.  The  frame  of  each  of 
these  motorcycles  has  not  been  designed 
to  mount  a  right  foot  operated  brake 
pedal  (i.e,  these  scooter-type  vehicles 
which  provide  a  platform  for  the  feet 
and  operate  only  through  hand 
controls).  Applying  considerable  stress 
to  this  sensitive  pressure  point  of  the 
frame  could  cause  failure  due  to  fatigue 
unless  proper  design  and  testing 
procediues  are  performed. 

Absent  an  exemption,  the 
manufacturer  will  be  unable  to  sell  the 
AN  400  because  the  vehicle  would  not 
fully  comply  with  Standard  No.  123. 

Arguments  Why  the  Overall  Level  of 
Safety  of  the  Vehicle  to  be  Exempted 
Equals  or  Exceeds  That  of  Non- 
Exempted  Vehicles 

As  required  by  statute,  the  petitioner 
has  argued  that  the  overall  level  of 
safety  of  the  AN  400  equals  or  exceeds 
that  of  a  non-exempted  motor  vehicle, 
for  the  following  reasons.  The  vehicle  is 
equipped  with  an  automatic 
transmission.  As  there  is  no  foot- 
operated  gear  change,  the  operation  and 
use  of  a  motorcycle  with  an  automatic 
transmission  is  similar  to  the  operation 
and  use  of  a  bicycle,  and  the  vehicle  can 
be  operated  without  requiring  special 
training  or  practice. 

Suzuki  informed  us  that  its  AN  400 
"can  easily  meet  the  braking 
performance  requirements  in  FMVSS 
122,"  and  enclosed  a  test  report  dated 
August  26  and  27,  2002,  in  support. 


Arguments  Why  an  Exemption  Would 
Be  in  the  Public  Interest  and  Consistent 
With  the  Objectives  of  Motor  Vehicle 
Safety 

Suzuki  argued  that  the  level  of  safety 
of  the  AN  400  is  at  least  equal  to  that 
of  vehicles  certified  to  meet  Standard 
No.  123.  In  its  opinion,  scooters  like  the 
AN  400  "are  of  interest  to  the  public  [as] 
evidenced  by  .  .  .  the  favorable  public 
comment  on  [similar]  exemption 
requests  and  the  number  of  scooters 
sold  imder  the  granted  exemptions." 

NHTSA's  Decision  on  the  Application 

It  is  evident  that,  unless  Standard  No. 
123  is  amended  to  permit  or  require  the 
left  handlebar  brake  control  on 
motorscooters  with  more  than  5  hp,  the 
petitioner  will  be  unable  to  sell  its  AN 
400  if  it  does  not  receive  a  temporary 
exemption  from  the  requirement  that 
the  right  foot  pedal  operate  the  brake 
control.  It  is  also  evident  from  the 
previous  grants  of  similar  petitions  by 
Suzuki,  Aprilia,  Honda,  and  others,  that 
we  have  repeatedly  found  that  the 
motorcycles  exempted  from  the  brake 
control  location  requirement  of 
Standard  No.  123  have  an  overall  level 
of  safety  that  equals  or  exceeds  that  of 
nonexempted  motorcycles. 

Suzuki's  argument  that  an  exemption 
would  be  in  the  public  interest  because 
of  the  comments  in  support  of  previous 
exemption  requests  for  similar  scooter- 
type  vehicles  is  a  valid  one,  absent  any 
data  indicating  that  the  overall  level  of 
safety  is  not  at  least  equal  to  that  of 
complying  vehicles. 

In  consideration  of  the  foregoing,  we 
hereby  find  that  the  petitioner  has  met 
their  burden  of  persuasion  that  to 
require  compliance  with  Standard  No. 
123  would  prevent  it  from  selling  a 
motor  vehicle  with  an  overall  level  of 
safety  at  least  equal  to  the  overall  safety 
level  of  nonexempt  vehicles.  We  further 
find  that  a  temporary  exemption  is  in 
the  public  interest  and  consistent  with 
the  objectives  of  motor  vehicle  safety. 
Therefore,  Suzuki  Motor  Corporation  is 
hereby  granted  NHTSA  Temporary 
Exemption  No.  EX02-3  from  the 
requirements  of  item  11,  column  2,  table 
1  of  49  CFR  571.123  Standard  No.  123 
Motorcycle  Controls  and  Displays,  that 
the  rear  brakes  be  operable  through  the 
right  foot  control.  This  exemption 
applies  only  to  the  Suzuki  AN  400,  and 
will  expire  on  December  1,  2004. 
(49  U.S.C.  30113;  delegation  of  authority 
at  49  CFR  1.50). 

Issued  on  January  2,  2003. 
Jeffrey  W.  Runge, 
Administrator. 
[FR  Doc.  03-356  Filed  1-7-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  AB-33  (Sub-No.  168X)] 

Union  Pacific  Raiiroad  Company — 
Abandonment  Exemption — in  Hardin 
County,  iA  (Eldora  Junction  Line  in 
Eldora,  IA) 

On  December  19,  2002,  Union  Pacific 
Railroad  Company  (UP)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  to 
abandon  and  discontinue  service  over  a 
segment  of  line,  known  as  the  Eldora 
Junction  Line,  extending  from  milepost 
5.10  to  milepost  6.22,  a  distance  of  1.12 
miles,  in  Hardin  County,  IA.  The  line 
traverses  U.S.  Postal  Service  Zip  Code 
50627  emd  includes  no  stations.  - 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  UP's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment-Goshen,  360  I.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 


pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  April  8,  2003. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  must  be 
accompanied  by  a  $1,100  filing  fee.  See 
49  CFR  1002.2(0(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  imder 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  January  28,  2003.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  168X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001;  and  (2)  Mack  H.  Shumate,  Jr.,  101 
North  Wacker  Drive,  Room  1920, 
Chicago,  IL  60606.  Replies  to  the  UP 
petition  are  due  on  or  before  January  28, 
2003. 

Persons  seeking  further  information 
concerning  abandonment  and 
discontinuance  procedures  may  contact 
the  Board's  Office  of  Public  Services  at  - 


(202)  565-1592  or  refer  to  the  full 
abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  (Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.1 

An  environmental  assessment  (EA)  (or 
envirorunental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  qf  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  .and  notices  are 
available  on  our  Web  site  at  "http:// 
www.stb.dot.gov. " 

Decided:  December  31.  2002. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-334  Filed  1-7-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  970 

[FHWA  Docket  No.  FHWA-99-4967] 

RIN2125-AE52 

Federal  Lands  Highway  Program; 
Management  Systems  Pertaining  to  the 
National  Park  Service  and  the  Park 
Roads  and  Parkways  Program 

agency:  Federal  Highway 
Administration  (FHWA)."  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

SUMMARY:  The  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21), 
requires  the  Secretary  of  Transportation 
and  the  Secretary  of  each  appropriate 
Federal  land  management  agency  to 
develop,  to  the  extent  appropriate, 
safety,  bridge,  pavement,  and  congestion 
management  systems  for  roads  funded 
under  the  Federal  Lands  Highway 
program  (FLHP).  The  Secretary  of 
Transportation  has  delegated  the 
authority  to  the  FHWA  to  serve  as  the 
lead  agency  within  the  U.S.  DOT  to 
implement  the  FLHP.  The  roads  funded 
under  the  FLHP  include  Park  Roads  and 
Parkways,  Forest  Highways,  Refuge 
Roads,  and  Indian  Reservation  Roads. 
This  rulemaking  proposes  to  provide  for 
the  development  and  implementation  of 
safety,  bridge,  pavement,  and  congestion 
management  systems  for  transportation 
facilities  under  National  Park  Service 
(NPS)  jurisdiction  and  funded  under  the 
FLHP. 

DATES:  Comments  must  be  received  on 
or  before  March  10,  2003. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL^Ol,  400  Seventh 
Street,  SW..  Washington.  DC  20590,  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  All  comments 
should  include  the  docket  number  that 
appears  in  the  heading  of  this 
document.  All  comments  received  will 
be  available  for  examination  and 
copying  at  the  above  address  between  9 
a.m.  and  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgment  page 
that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  Bini,  Federal  Lands  Highway, 
HFPD-2,  (202)  366-6799.  FHWA,  400 
Seventh  Street,  SW.,  Washington,  DC 


20590;  office  hours  are  from  7:45  a.m.  to 
4:15  p.m..  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  For  legal 
questions,  Ms.  Vivian  Philbin,  HFL-16, 
(303)  716-2122,  FHWA,  555  Zang 
Street,  Lakewood,  CO  80228.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
m.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 
Management  System  (DMS):  http:// 
dmses.dot.gov/submit.  Acceptable 
formats  include:  MS  Word  (versions  95 
to  97),  MS  Word  for  Mac  (versions  6  to 
8),  Rich  Text  File  (RTF),  American 
Standard  Code  Information  Interchange 
(ASCII)(TXT),  Portable  Document 
Format  (PDF),  and  WordPerfect 
(versions  7  to  8).  The  DMS  is  available 
24  hours  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  under  the 
help  section  of  the  Web  site. 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
page  at;  http://www.access.gpo.gov/ 
nara. 

Background 

Section  1115(d)  of  the  TEA-21  (Public 
Law  105-178,  112  Stat  107,  156  (1998)) 
amended  23  U.S.C.  204  to  require  the 
Secretary  of  Transportation  and  the 
Secretary  of  each  appropriate  Federal 
land  management  agency,  to  the  extent 
appropriate,  to  develop  safety,  bridge, 
pavement,  and  congestion  management 
systems  for  roads  funded  under  the 
FLHP.  A  management  system  is  a 
process  for  collecting,  organizing,  and 
analyzing  data  to  provide  a  strategic 
approach  to  transportation  planning, 
program  development,  and  project 
selection.  Its  purposes  are  to  improve 
transportation  system  performance  and 
safety,  and  to  develop  alternative 
strategies  for  enhancing  mobility  of 
people  and  goods. 

The  roads  funded  under  the  FLHP 
include,  but  are  not  limited  to.  Park 
Roads  and  Parkways  (PRP),  Forest 
Highways,  Refuge  Roads,  and  Indian 
Reservation  Roads.  The  Secretary  of 
Transportation  delegated  to  the  FHWA 
the  authority  to  serve  as  the  lead  agency 
within  the  U.S.  Department  of 
Transportation  to  administer  the  FLHP 


(see  49  CFR  1.48n3)(29)).  This 
rulemaking  action  addresses  the 
management  systems  for  the  NPS  and 
the  Park  Roads  and  Parkways  program. 
The  requirements  in  the  TEA-21  are 
not  intended  in  any  way  to  interfere 
with  any  portion  of  the  NPS  Organic 
Act.  16  U.S.C.  1  et  seq.,  which 
established  the  NPS.  The  four 
management  systems  serve  to  guide  the 
NPS  in  making  resource  allocation 
decisions  for  the  PRP  transportation 
improvement  programs  (PRPTIPs)  and 
help  the  NPS  implement  the  purpose  of 
the  Organic  Act.  which  is  to  promote 
and  regulate  the  use  of  the  lands 
managed  by  the  NPS. 

On  September  1,  1999,  the  FHWA 
issued  an  advance  notice  of  proposed 
rulemaking  (ANPRM)  to  solicit  public 
comments  concerning  development  of 
this  proposed  rule  pertaining  to  the  NPS 
and  the  Park  Roada  and  Parkways 
program  (64  FR  47749).  The  ANPRM 
requested  comments  on  the  feasibility  of 
developing  a  rule  to  meet  both  the 
transportation  planning  and 
management  systems  requirements  of 
the  TEA-21.  Therefore,  comments  made 
to  the  docket  addressed  both 
transportation  planning  and 
management  systems  issues.  However, 
the  FHWA  has  decided  to  separate  the 
NPRM's  for  transportation  planning  and 
management  systems.  For  this  reason, 
this  NPRM  concerns  only  the 
development  of  the  management 
systems.  This  NPRM  includes  responses 
to  the  comments  submitted  to  the 
docket  on  the  ANPRM  that  addressed 
the  proposed  development  of  the  four 
management  systems.  Those  comments 
on  the  ANPRM  that  addressed 
transportation  planning  will  be 
addressed  at  a  later  date.  The  FHWA 
received  comments  addressing  the 
management  systems  from  various  State 
Transportation  Departments.  These 
comments  are  summarized  below. 
Specific  conunents  may  be  obtained  by 
reviewing  the  materials  in  the  docket. 

Based  on  the  comments  on  the 
ANPRM,  the  FHWA  has  developed  this 
NPRM  to  provide  for  the  development 
and  implementation  of  pavement, 
bridge,  safety,  and  congestion 
management  systems  for  roads  under 
the  NPS  jurisdiction  and  funded  under 
the  FLHP.  Separate  NPRM's  on 
management  systems  have  also  been 
developed  for  the  Fish  and  Wildlife 
Service  (FWS)  and  the  Refuge  Roads 
program,  the  Forest  Service  (FS)  and  the 
Forest  Highway  program,  and  the 
Bureau  of  Indian  Affairs  (BIA)  and  the 
Indian  Reservation  Roads  program.  The 
other  three  related  NPRM's  are 
published  elsewhere  in  today's  Federal 
Register. 
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On  April  21,  2000,  then  President 
Clinton  issued  Executive  Order  (EO) 
13148,  Greening  the  Government 
Through  Leadership  in  Environmental 
Management.  This  EO  requires  all 
Federal  agencies  to  implement  an 
environmental  management  system 
(EMS)  to  ensure  that  agencies  develop 
strategies  to  support  environmental 
leadership  in  programs,  policies,  and 
procedures  and  that  senior  level 
managers  explicitly  and  actively 
endorse  these  strategies.  The  EO 
requires  that  agencies  implement  an 
EMS  no  later  than  December  31,  2005. 
Furthermore,  in  an  April  1,  2002,  letter, 
the  Bush  Administration  encouraged  all 
agencies  to  promote  the  use  of  EMS  in 
Federal,  State,  local,  and  private 
facilities  and  directed  the 
Environmental  Protection  Agency  (EPA) 
to  report  annually  on  how  well  each 
agency  has  done  in  promoting  EMS. 

The  FHWA  has  already  begun 
working  toward  establishing  an  EMS. 
Additionally,  the  FWHA  is  working 
with  the  American  Association  of  State 
Highway  and  Transportation  Officials' 
(AASHTO)  Center  for  Environmental 
Excellence  to  include  EMS  as  part  of  an 
environmental  stewardship 
demonstration  project.  The  FHWA  is 
currently  providing  technical  and 
financial  assistance  to  the  Center,  which 
in  turn  supports  States  that  have 
initiated  EMSs.'  Furthermore,  the 
FHWA  continues  to  demonstrate 
environmental  stewardship  by 
encouraging  the  use  of  EMS  in  the 
construction,  operation,  and 
maintenance  of  transportation  facilities. 

Although  an  EMS  may  have  some 
overlap  with  the  foin  management 
systems  that  are  the  subject  of  this 
proposed  rulemaking,  the  FHWA  has 
decided  not  to  incorporate  the  EMS  in 
this  rulemaking.  The  FHWA  believes 
that  great  progress  has  been  made  on  the 
EMS  and  promoting  the  use  of  EMS  by 
the  States.  In  addition,  the  FHWA  has 
a  long-standing  working  relationship 
with  the  Federal  Land  Management 
Agencies  (FLMAs)  through  the  Federal 
Lands  Highway  Program.  The  natural 
resource  conservation  and  preservation 
missions  of  these  agencies  have  led  to 
the  development  of  a  jointly  held 
environmental  ethic  that  pervades 
transportation  project  decision-making 
through  the  use  of  context  sensitive 
design,  best  management  practices,  and 
a  heightened  sensitivity  to 
environmental  impacts.  This 
relationship  provides  a  strong 


'  More  information  on  how  EMS  applies  to 
transportation  organizations  can  be  found  on  the 
AASHTO's  Center  for  Environmental  Excellence 
website  at  the  following  URL:  http//itre.ncsu.edu/ 
AASHTO/stewardship. 


foundation  for  the  FHWA  to  encourage 
the  use  of  environmental  management 
systems  by  the  FLMAs.  For  example,  the 
National  Park  Service  currently  has  an 
initiative  underway  to  implement  a 
service-wide  EMS  approach.  The  FHWA 
and  the  NPS  can  evaluate  ways  to 
coordinate  the  use  and  development  of 
the  EMS  with  the  transportation 
management  systems  through  the  joint 
development  of  the  management  system 
implementation  plan  called  for  in  this 
rulemaking.  A  similar  approach  can  be 
used  with  all  of  the  FLMAs. 

Any  EMS  developed  by  the  FHWA,  or 
by  a  FLMA,  will  not  have  an  adverse 
effect  on  any  of  the  management 
systems  in  this  proposed  rulemaking. 
Instead,  such  an  EMS  may  help  foster  a 
movement  toward  the  use  of  a 
comprehensive  asset  management 
system  that  incorporates  EMS,  along 
with  the  transportation  management 
systems  proposed  in  this  rulemaking, 
and  others  not  covered  in  this  proposed 
action,  such  as  a  maintenemce 
management  system.  The  role  of  the 
EMS  in  a  more  comprehensive  approach 
would  demonstrate  a  commitment  to 
environmental  stewardship  that  goes 
beyond  the  individual  project  level  or 
the  development  of  a  multi-project 
transportation  program.  The  EMS 
should  be  a  fundamentally  important 
business  tool  that  pervades  all  aspects  of 
FLMA  transportation  decision-making. 
The  FHWA  will  continue  to  advance  its 
EMS  and  promote  the  EMS  initiatives  of 
the  FLMAs  through  implementation 
planning  for  the  transportation 
management  systems.  In  addition,  the 
FHWA  will  continue  to  promote  the  use 
of  EMSs  in  the  construction,  operation, 
and  maintenance  of  transportation 
facilities. 

In  developing  the  management  system 
implementation  plans,  the  need  for  data 
elements  that  address  the  environmental 
performance  measures  can  be  evaluated 
in  relationship  to  individual  agency 
plans  to  implement  an  EMS.  This  coidd 
provide  an  opportunity  for  the  ongoing 
collection  of  environmental 
information,  if  appropriate  and 
necessary.  At  a  minimiun,  this  woidd 
provide  an  opportunity  to  link  existing 
environmental  data  to  the  transportation 
management  systems  using  a  geographic 
information  system  common  to  both 
systems. 

From  the  FHWA's  stewardship 
perspective  regarding  the  Federal  Lands 
Highway  Program,  EMS  is  most 
appropriately  pursued  as  part  of  soimd 
FLMA  business  management  planning. 
Thus,  the  FHWA  has  decided  not  to 
address  the  EMS  requirement  in  this 
proposed  rulemaking  action. 


Summary  of  Comments  Received  on  the 
ANPRM  Pertaining  to  the  NPS  and  the 
Park  Roads  and  Parkways  Program 

The  following  discussion  summarizes 
the  comments  received  on  the  ANPRM 
and  the  FHWA's  responses  to  these 
comments.  The  discussion  provides  the 
public  a  general  sense  of  the  issues 
addressed  in  the  comments.  As 
previously  stated,  this  NPRM  is 
intended  for  the  development  of 
management  systems,  Therefore,  this 
summary  contains  only  comments  and 
responses  related  to  the  management 
systems.  There  are  instances  where 
reference  is  made  to  transportation 
planning  issues  because  the 
management  systems  serve  as  a  guide  to 
planning  activities. 

Rule  Development 

Comments:  The  majority  of  comments 
supported  the  FHWA's  proposal  to 
develop  "separate  rules"  pertaining  to 
the  NPS  and  the  Park  Roads  and 
Parkways  program,  the  FWS  and  the 
Refuge  Roads  program,  the  BIA  and  the 
Indian  Reservations  Roads  program,  and 
the  FS  and  the  Forest  Highway  program. 
The  commenters  in  favor  of  this 
proposal  point  oxrt  the  fact  that 
transportation  planning  functions  for 
the  different  Federal  lands  highways  are 
performed  by  variaus  Federal,  State,  and 
local  entities,  depending  on  ownership 
of  the  roadways  and  responsibilities  for 
constructing  and  maintaining  the 
facilities. 

The  Wisconsin  DOT  and  the 
Kentucky  Transportation  Cabinet 
offered  an  opposite  view.  These  two 
State  DOTs  requested  that  we  develop 
only  one  general  rule  applicable  to  all 
four  agencies.  The  Wisconsin  DOT 
suggested  that  this  rule  be  flexible  so 
that  it  recognizes  the  different 
approaches  used  by  the  States.  The 
Kentucky  Transportation  Cabinet 
recommended  that  the  rule  should 
require  the  Federal  land  management 
agencies  (FLMAs)  to  develop 
Memoranda  of  Understanding  or 
Agreements  that  would  address  the 
consistency  between  the  Federal  land 
transportation  planning  procedures  and 
those  required  tmder  23  U.S.C.  134  and 
135.  The  Kentucky  Transportation 
Cabinet  was  concerned  that  the 
additional  rules  might  jeopardize 
existing  procedures  already  in  effect. 

Response:  Following  the 
recommendations  from  the  majority  of 
commenters,  the  FHWA,  in  consultation 
with  each  appropriate  Federal  land 
management  agency,  developed  a 
separate  rule  pertaining  to  each  agency: 
the  NPS,  the  FWS,  the  FS,  and  the  BL\. 
The  variance  among  the  rules  allows  for 
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the  significant  differences  in  the 
ownership,  jurisdiction,  and 
maintenance  responsibilities  that  the 
FLMAs  exercise  (Jrer  the  subject 
roadways  addressed  in  the  rule.  To 
ensure  uniformity,  the  FHWA 
coordinated  the  development  of  each 
NPRM,  so  that  similar  text  and  format 
are  contained  in  each  of  the  rules. 

Addressing  the  Management  Systems 
Requirements 

Comments:  Many  States  believe  that 
the  management  systems  should  only  be 
developed  as  needed  and  should  relate 
to  systems  that  are  already  implemented 
by  States  and  local  agencies.  It  was 
recommended  that  the  FHWA 
encourage  the  Federal  agencies  to 
explore  and  use  the  States'  existing 
systems.  The  States  also  recommended 
the  systems  be  tailored  to  fit  local 
conditions,  and  be  applicable  solely  to 
the  portion  of  the  Federal  lands 
highways  owned  and  maintained  by 
Federal  agencies.  Many  of  the  States  are 
concerned  that  the  implementation  of 
the  management  systems  may  affect  the 
current  working  relationships  among 
State,  local,  and  Federal  agencies.  The 
Wisconsin  DOT  encouraged  the  FHWA 
to  work  with  the  FLMA's  and  State 
Transportation  Departments  to  clarify 
ownership  discrepancies  between 
Federal  and  State  data.  They  suggested 
that  the  FLMA's  have  accurate  data 
reflecting  the  amount  of  mileage  the 
agencies  own  by  location.  Fiulher,  these 
data  have  to  agree  with  data  reported  by 
States  in  the  Highway  Performance 
Monitoring  System  (HPMS)  database.  ^ 

Response:  The  stakeholders'  concerns 
presented  above  were  considered  in  the 
development  of  this  NPRM.  Each  of  the 
proposed  management  system  rules 
calls  for  the  FHWA,  in  cooperation  with 
the  FLMA,  to  develop  an 
implementation  plan  or  implementation 
procedures  for  each  of  the  management 
systems.  In  addition,  flexibility  is 
provided  to  determine  criteria  for  the 
need  and  applicability  of  each  of  the 
FLMA's  management  systems.  These 
implementation  plans  will  provide  the 
opportunity  to  relate  the  FLMA 
management  systems  to  systems  already 
implemented  by  States  and  local 
agencies.  It  will  also  allow  the 
management  systems  to  be  tailored  to  fit 
a  broad  range  of  local  conditions,  and  to 
avoid  inefficient  duplication  of 


-'The  HPMS  was  developed  in  1978  as  a  national 
highway  transportation  system  database.  It  includes 
limited  data  on  all  public  roads,  more  detailed  data 
for  a  sample  of  the  arterial  and  collector  functional 
sy.stfim.  and  certain  summary  information  for 
urbanized,  small  urban  and  rural  areas.  Additional 
information  about  this  database  is  available  online 
at  the  URL:  bttp://wu-w.pi\va.dot.gov/ohini. 


management  systems  already  in  use  by 
the  States.  Development  of  the 
implementation  plans  will  provide  an 
opportunity  to  strengthen  the  working 
relationships  among  Federal,  State, 
Tribal  and  local  agencies,  as  well  as 
define  responsibility  for  and  ownership 
of  data. 

Comments:  The  Wisconsin  DOT  also 
stated  that  the  FHWA  should  clarify  that 
this  rule  and  the  National  Highway 
System  (NHS)  Designation  Act  of  1995, 
Public  Law  104-59,  109  Stat.  568,  do 
not  make  the  implementation  of 
management  systems  mandatory. 

Response:  While  it  is  correct  that  the 
Public  Law  104-59  made  the 
management  systems  optional  for  States 
and  Metropolitan  Planning 
Organizations  (MPO's),  except  for  the 
congestion  management  systems  in 
MPOs  with  a  population  of  greater  than 
200,000,  section  1115(d)  appfies  to  the 
Federal  land  management  agencies,  not 
to  the  States;  however,  the  States  may  be 
requested  to  provide  information.  The 
TEA-21,  enacted  on  June  9,  1998, 
amended  23  U.S.C.  204  to  specify  "The 
Secretary  and  the  Secretary  of  each 
appropriate  Federal  land  management 
agency  shall,  to  the  extent  appropriate, 
develop  by  rule  safety,  bridge, 
pavement,  and  congestion  management 
systems  for  roads  funded  under  the 
Federal  lands  highways  program." 
Therefore,  the  development  and 
implementation  of  the  management 
systems,  where  appropriate,  is 
mandated  by  law  for  the  Federal  land 
management  agencies. 

Approach  to  Structure  of  Proposed 
Regulation 

In  the  development  of  this  proposed 
rule,  the  FHWA  attempted  to  minimize 
the  level  of  data  collection  and  analyses 
required.  The  FHWA  now  solicits 
comments  on  the  extent  to  which  this 
strategy  has  been  achieved.  Any 
comments  suggesting  that  the  strategy 
has  not  been  successful  should  identify 
the  specific  reasons  why  requirements 
and/or  provisions  are  bmdensome. 
Suggestions  to  lessen  burdens  are 
welcome. 

Section-by-Section  Analysis 

Subpart  A 

Section  970.100    Purpose 

This  section  states  that  subpart  A 
provides  definitions  for  terms  used  in 
this  rule. 

Section  9  70. 1 02    Applicability 

This  section  states  that  the  definitions 
in  subpart  A  are  applicable  to  this  rule. 


Section  9  70. 1 04    Definitions 

This  section  incorporates  the  terms 
defined  in  23  U.S.C.  101(a),  49  U.S.C. 
5302.  and  23  CFR  part  450.  It  also 
includes  additional  definitions  for  terms 
used  in  this  part. 

The  phrase  "Federal  lands"  or 
"Indian  lands,"  as  applicable,  would  be 
added  to  the  definitions  of  "bridge 
management  system  (BMS)," 
"congestion  management  system 
(CMS),"  "pavement  management  system 
(PMS),"  and  "safety  management 
system  (SMS)"  to  indicate  the 
distinction  between  the  Federal  or 
Indian  lands  and  Federal-aid 
management  systems  (refer  to  23  CFR 
part  500  for  definitions  of  the  Federal- 
aid  management  systems).  The 
management  system  definitions  also 
specify  their  applicability  to  the  BIA, 
FS,  FWS  and  NPS,  as  appropriate. 

Subpart  B 

Section  970.200    Purpose 

This  section  states  the  purpose  of  this 
proposed  rule,  which  is  to  fulfill  the 
requirements  set  forth  by  the  TEA-21. 
The  section  further  emphasizes  that  the 
management  systems  would  serve  as  a 
guide  for  the  development  of  the  NPS 
transportation  plan  and  the  PRPTIP, 
which  are  the  products  of  the  NPS 
transportation  planning  process. 

Section  970.202    Applicability 

This  section  defines  the  applicability 
of  the  management  systems. 

Section  970.204    Management  Systems 
Requirements 

This  section  sets  forth  general 
requirements  for  all  four  management 
systems.  Additional  requirements 
applicable  to  specific  systems  are  in 
§§  970.208  through  970.214. 

Paragraph  (a)  states  that  the  NPS  shall 
develop,  establish,  and  implement  the 
management  systems.  This  paragraph 
also  requires  the  NPS  to  develop  the 
management  systems  in  a  way  that 
assists  in  meeting  the  goals  and 
measiues  established  through  the 
Government  Performance  and  Results 
Act  (Public  Law  103-62,  107  Stat.285 
(1993)).  Paragraphs  (a)  and  (e)  provide 
flexibility  in  the  development  of  the 
management  systems.  Paragraph  (b) 
requires  the  FHWA  and  the  NPS  to 
develop  implementation  plans  for  the 
management  systems. 

To  ensure  the  management  systems 
are  developed,  implemented,  and 
operated  systematically,  paragraph  (c) 
requires  the  development  of  procediues 
that  will  include  the  following: 
Consideration  of  management  system 
results  in  the  plarming  process;  system 
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analysis;  a  description  of  each 
management  system;  operation  and 
maintenance  of  management  systems 
and  databases;  and  data  collection, 
processing,  analysis,  and  updating. 
Paragraph  (d]  ensures  that  the  database 
has  a  geographical  reference  system  so 
that  information  can  be  geolocated. 
Paragraph  (f)  requires  a  periodic 
evaluation  of  the  effectiveness  of  the 
management  systems,  preferably  as  part 
of  the  transportation  plarming  process. 
Paragraph  (g)  ensures  that  transportation 
investment  decisions  based  on 
management  system  results  would  be 
used  at  different  levels  of  the  NPS. 

Section  970.206    Funds  for 
Establishment,  Development,  and 
Implementation  of  the  Systems 

This  section  provides  that  the  funds 
available  for  the  Park  Roads  and 
Parkways  program  can  be  used  for 
development,  establishment,  and 
implementation  of  the  management 
systems  in  accordance  with  legislative 
provisions  for  the  funds. 

Section  970.208    Federal  Lands 
Pavement  Management  System  (PMS) 

Paragraph  (a)  defines  the  applicability 
of  the  PMS.  Paragraph  (b)  provides 
flexibility  for  the  development  of  the 
PMS. 

This  section  further  sets  forth 
components  that  must  be  included  in  a 
PMS.  They  include  requirements  for  a 
basic  framework  composed  of  data 
collection  and  maintenance,  network 
level  analysis,  and  reporting 
requirements. 

Section  970.210    Federal  Lands  Bridge 
Management  System  (BMS) 

Paragraph  (a)  defines  the  applicability 
of  the  BMS.  The  section  sets  forth  the 
components  that  must  be  included  in  a 
BMS.  They  consist  of  data  collection 
and  maintenance,  network  level 
analysis,  investment  analysis,  and 
reporting  requirements. 

Section  970.212    Federal  Lands  Safety 
Management  System  (SMS) 

Paragraph  (a]  defines  the  applicability 
of  the  SMS.  Because  of  the  strong 
emphasis  the  TEA-21  has  on  safety, 
paragraph  (b)  requires  the  SMS  to  be 
used  to  ensure  that  safety  is  considered 
and  implemented  as  appropriate  in  all 
phases  of  transportation  planning, 
programming  and  project 
implementation. 

Section  (c)  sets  forth  the  components 
that  must  be  included  in  a  SMS.  They 
include  data  collection,  maintenance 
and  reporting;  identification  and 
correction  of  potential  safety  problems; 
and  communications.     ' 


To  provide  flexibility,  paragraph  (d) 
states  that  the  extent  of  SMS 
requirements  set  forth  in  this  proposed 
rule  for  low  volume  roads  may  be 
tailored  to  be  consistent  with  the 
functional  classification  of  the  roads, 
and  the  number  and  types  of  transit  and 
other  vehicles  operated  by  the  NPS. 
However,  each  ftinctional  classification 
shoiUd  include  adequate  requirements 
to  ensure  effective  safety 
decisionmaking. 

Section  970.214    Federal  Lands 
Congestion  Management  System  (CMS) 

This  section  defines  congestion  and 
requires  the  NPS  to  develop  criteria  for 
determining  when  a  CMS  is  to  be 
implemented  for  a  specific 
transportation  system,  and  have 
coverage  for  all  systems  meeting  the 
criteria.  In  addition,  it  requires  the  NPS 
to  consider  the  results  of  the  CMS  in 
selecting  strategies  to  address 
congestion  and,  further,  that  strategies 
be  considered  that  reduce  private 
automobile  travel  and  improve  existing 
transportation  system  efficiency. 
Paragraphs  (c)(1),  (2),  and  (3)  address 
CMS  coverage  for  portions  of  the  NPS 
transportation  systems  inside  and 
outside  the  boundaries  of  transportation 
management  areas  (TMAs). 

Paragraph  (c)(4)  further  sets  forth 
components  to  be  included  in  a  CMS. 
They  include  the  following: 
identification  and  documentation  of 
measures  for  congestion;  identification 
of  the  causes  of  congestion; 
development  of  evaluation  processes; 
identification  of  benefits;  determination 
of  methods  to  monitor  and  evaluate 
performance  of  the  overall 
transportation  system  after  strategies  are 
implemented;  and  consideration  of 
example  strategies  provided  in  the 
proposed  rule. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be     ' 
considered  and  will  be  available  for 
examination  using  the  docket  number 
appearing  at  the  top  of  this  document  in 
the  docket  room  at  the  above  address. 
The  FHWA  will  file  comments  received 
after  the  comment  closing  date  in  the 
docket  and  will  consider  late  comments 
to  the  extent  practicable.  In  addition  to 
late  comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  becoming  available  after  the 
comment  closing  date,  and  interested 
persons  should  continue  to  examine  the 
docket  for  new  material.  A  final  rule 
may  be  published  at  any  time  after  the 
close  of  the  comment  period. 


Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  U.S.  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined 
preliminarily  that  the  proposed  rule 
would  be  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866,  and  vmder  the  regulatory  policies 
and  procedures  of  the  U.S.  Department 
of  Transportation,  because  of  the 
substantial  public  interest  anticipated  in 
the  transportation  facilities  of  the 
National  Parks.  The  FHWA  anticipates 
that  the  economic  impact  of  any  action 
taken  in  this  rulemaking  process  will  be 
minimal.  The  FHWA  anticipates  that 
the  proposed  rule  will  not  adversely 
affect  any  sector  of  the  economy  in  a 
material  way.  Though  the  proposed 
action  here  will  impact  the  NPS,  it  will 
not  likely  interfere  with  any  action 
taken  or  planned  by  the  NPS  or  another 
agency,  or  materially  alter  the  budgetary 
impact  of  any  entitlement,  grants,  user 
fees,  or  loan  programs. 

Based  upon  the  information  received 
in  response  to  this  proposed  action,  the 
FHWA  intends  to  carefully  consider  the 
costs  and  benefits  associated  with  this 
rulemaking.  Accordingly,  comments, 
information,  and  data  are  solicited  on 
the  economic  impact  of  the  proposal 
described  in  this  document  or  any 
alternative  proposal  submitted. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
proposed  action  on  small  entities  and 
has  determined  that  the  proposed  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Commenters  are  encouraged  to 
evaluate  any  options  addressed  here    . 
with  regard  to  the  potential  for  impact. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed 'rule  would  not  impose 
a  mandate  that  requires  further  analysis 
under  the  Unfunded  Mandates  Reform 
Act  of  1995  (Public  Law  104-4.  March 
22.  1995;  109  Stat.  48).  This  proposed 
rule  will  not  result  in  the  expenditure 
by  State,  local  and  Tribal  Governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  in  any  one  year 
(2  U.S.C.  1532).  This  rulemaking 
proposes  to  provide  for  the  development 
and  implementation  of  pavement, 
bridge,  safety,  and  congestion 
management  systems  for  roads  under 
the  NPS  jurisdiction.  These  roads  are 
funded  under  the  FLHP;  therefore  the 
proposed  rule  is  not  considered  an 
unfunded  mandate.  Further,  in 
compliance  with  the  Unfunded 
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Mandates  Reform  Act  of  1995,  the 
FHWA  will  evaluate  any  regulatory 
action  that  might  be  proposed  in 
subsequent  stages  of  the  proceeding  to 
assess  the  effects  on  State,  local,  and 
Tribal  Governments  and  the  private 
sector. 

Executive  Order  13132  (Federalism) 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4, 1999.  The 
FHWA  has  determined  that  this 
proposed  action  would  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
assessment.  The  FHWA  has  also 
determined  that  the  proposed  action 
would  not  preempt  any  State  law  or 
State  regulation  or  affect  the  States' 
ability  to  discharge  traditional  State 
governmental  functions.  However, 
commenters  aie  encoiuaged  to  consider 
these  issues,  as  well  as  matters 
concerning  any  costs  or  burdens  that 
might  be  imposed  on  the  States  as  a 
result  of  actions  considered  here. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501,  et  seq.).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  determined  that  this  proposed  rule 
contains  a  requirement  for  data  and 
information  to  be  collected  and 
maintained  in  the  four  management 
systems  that  are  to  be  developed.  In 
'  order  to  streamline  the  process,  the 
FHWA  intends  to  request  that  OMB 
approve  a  single  information  collection 
clearance  for  all  of  the  data  in  the  four 
management  systems  at  the  time  that  the 
requirements  in  this  proposal  are  made 
final.  The  FHWA  is  sponsoring  this 
proposed  clearance  on  behalf  of  the 
National  Park  Service. 

The  FHWA  estimates  that  a  total  of 
4,100  burden  hours  per  year  would  be 
imposed  on  non-Federal  entities  to 
■  provide  the  required  information  for  the 
NPS  management  systems.  Respondents 
to  this  information  collection  include 
State  Transportation  Departments, 


Metropolitan  Planning  Organizations, 
Tribal  governments,  regional 
transportation  planning  agencies,  and 
coimty  and  local  governments.  The 
National  Park  Service  would  bear  the 
burden  of  developing  the  management 
systems  in  a  manner  that  would 
incorporate  any  existing  data  in  the 
most  efficient  way  and  without 
additional  burdens  to  the  public.  The 
estimates  here  only  include  bxirdens  on 
the  respondents  to  provide  information 
that  is  not  usually  and  customarily 
collected. 

Where  a  substantial  level  of  effort  may 
be  required  of  non-Federal  entities  to 
provide  NPS  management  system 
information,  the  effort  has  been 
benchmarked  to  the  number  of  miles  of 
NPS  owned  roads  or  the  number  of  NPS 
owned  bridges  within  the  agency's 
jurisdiction.  This  approach  has  been 
apphed  to  the  PMS,  BMS  and  SMS.  For 
NPS  implementation  of  the  PMS,  BMS, 
and  SMS,  the  annual  biu-den  estimate  is 
1,700  hours.  Implementation  of  the  BMS 
will  result  in  500  annual  hours  of 
burden,  with  the  PMS  and  the  SMS  each 
requiring  600  hours  per  year.  The  level 
of  burden  on  non-Federal  entities  is 
modest  since  the  NPS  will  incorporate 
existing  data  into  the  management 
systems,  where  feasible. 

For  the  CMS,  the  non-Federal  burden, 
if  applicable,  would  likely  fall  to  the 
MPOs,  and  represents  the  need  for  the 
NPS  to  coordinate  its  management 
system  with  the  MPO's,  for  that  portion 
of  its  transportation  system  that  is 
within  an  MPO  area.  For  estimating 
purposes,  approximately  60  MPOs 
nationwide  may  be  burdened  by  the 
proposed  regulation.  Forty  hours  of 
burden  were  assigned  to  each  of  the  60 
MPOs,  resulting  in  a  total  burden  of 
2,400  hours  per  year  attributable  to  the 
CMS. 

The  FHWA  is  required  to  submit  this 
proposed  collection  of  information  to 
OMB  for  review  and  approval,  and 
accordingly,  seeks  public  comments. 
Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  these 
information  collection  requirements, 
including,  but  not  limited  to:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  performance  of  the 
functions  of  the  FHWA,  including 
whether  the  information  has  practical 
utility,  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  information  collected. 

National  Environmental  Policy  Act 

The  FHWA  analyzed  this  proposed 
action  for  the  purpose  of  the  National 


Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4347)  and  has  determined 
that  this  proposed  action  would  not 
have  any  effect  on  the  quality  of  the 
environment.  An  environmental  impact 
statement  is,  therefore,  not  required. 

Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this 
proposed  action  under  Executive  Order 
13175,  dated  November  6,  2000,  and 
believes  that  the  proposal  will  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes;  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  government,  and  will  not 
preempt  tribal  law.  The  requirements 
set  forth  in  the  proposed  rule  do  not 
directly  affect  one  or  more  Indian  tribes. 
Therefore,  a  tribal  summary  impact 
statement  is  not  required. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  proposed  action  meets 
applicable  standards  in  section  3(a)  and 
3(b)(2)  of  Executive  Order  12988,  Civil 
Justice  Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  proposed 
action  under  Executive  Order  13045; 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not 
•economically  significant  and  does  not 
involve  an  environmental  risk  to  health 
and  safety  that  may  disproportionately 
affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  proposed  rule  will  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Executive  Order  13211  (Energy  Effects) 

This  proposed  rule  has  been  analyzed 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  The  FHWA  has 
determined  that  it  is  not  a  significant 
energy  action  under  that  order  because, 
although  it  is  a  significant  regulatory 
action  under  Executive  Order  12866,  the 
proposed  rule  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution  or  use  of  energy. 
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Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  970 

Bridges,  Grant  programs — 
transportation,  Highway  safety. 
Highways  and  roads,  National  parks, 
Public  lands.  Transportation. 

For  reasons  set  forth  in  the  preamble, 
the  Federal  Highway  Administration 
proposes  to  amend  chapter  I  of  Title  23, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

Issued  on:  December  20,  2002. 
Mary  E.  Peters, 
Federal  Highway  Administrator. 

1,  Add  a  new  subchapter  L,  consisting 
of  part  970  to  read  as  follows: 

SUBCHAPTER  L— FEDERAL  LANDS 
HIGHWAYS 

PART  970— NATIONAL  PARK  SERVICE 
MANAGEMENT  SYSTEMS 

Subpart  A — Definitions 

Sec. 

970.100  Purpose. 

970.102  Applicability. 

970.104  Definitions. 

Sutjpart  B — National  Park  Service 
Management  Systems 

970.200     Purpose. 

970.202     Applicability. 

970.204    Management  systems  requirements. 

970,206    Funds  for  establishment, 

developinent  and  implementation  of  the 

systems. 
970,208    Federal  lands  Pavement 

Management  System  (PMS). 
970.210     Federal  lands  Bridge  Management 

System  (BMS). 
970.212     Federal  lands  Safety  Management 

System  (SMS). 
970.214    Federal  lands  Congestion 

Management  System  (CMS). 

Authority:  23  U.S.C.  204  and  315;  42 
U.S.C.  7410  ef  seq.;  49  CFR  1.48. 

Subpart  A — Definitions 

§970.100    Purpose. 

The  purpose  of  this  subpart  is  to 
provide  definitions  for  terms  used  in 
this  part.  — 

§970.102    Applicability. 

The  definitions  in  this  subpart  are 
applicable  to  this  part,  except  as 
otherwise  provided. 


§970.104    Definitions. 

Alternative  transportation  systems 
means  modes  of  transportation  other 
than  private  vehicles,  including 
methods  to  improve  system 
performance  such  as  transportation 
demand  management,  congestion 
management,  and  intelligent 
transportation  systems.  These 
mechanisms  help  reduce  the  use  of 
private  vehicles  and  thus  improve 
overall  efficiency  of  transportation 
systems  and  facilities. 

Elements  means  the  components  of  a 
bridge  important  from  a  structural,  user, 
or  cost  standpoint.  Examples  are  decks, 
joints,  bearings,  girders,  abutments,  and 
piers. 

Federal  lands  bridge  management 
system  (BMS)  means  a  systematic 
process  used  by  the  Forest  Service  (FS), 
the  Fish  and  Wildlife  Service  (FWS)  and 
the  National  Park  Service  (NPS)  for 
collecting  and  analyzing  bridge  data  to 
make  forecasts  and  recommendations, 
and  provides  the  means  by  which  bridge 
maintenance,  rehabilitation,  and 
replacement  programs  and  policies  may 
be  efficiently  and  effectively  considered. 

Federal  lands  congestion 
management  system  (CMS)  means  a 
systematic  process  used  by  the  NPS,  the 
FWS  and  the  FS  for  managing 
congestion  that  provides  information  on 
transportation  system  performance,  and 
alternative  strategies  for  alleviating 
congestion  and  enhancing  the  mobility 
of  persons  and  goods  to  levels  that  meet 
Federal,  State  and  local  needs. 

Federal  Lands  Highway  program 
(FLHP)  means  a  federally  funded 
program  established  in  23  U.S.C.  204  to 
address  transportation  needs  of  Federal 
and  Indian  lands. 

Federal  lands  pavement  management 
system  (PMS)  means  a  systematic 
process  used  by  the  NPS,  the  FWS  and 
the  FS  that  provides  information  for  use 
in  implementing  cost-effective 
pavement  i^construction,  rehabilitation, 
and  preventive  maintenance  programs 
and  policies,  and  that  results  in 
pavement  designed  to  accommodate 
current  and  forecasted  traffic  in  a  safe, 
durable,  and  cost-effective  manner. 

Federal  lands  safety  management 
system  (SMS)  means  a  systematic 
process  used  by  the  NPS,  the  FWS  and 
the  FS  with  the  goal  of  reducing  the 
niunber  and  severity  of  traffic  accidents 
by  ensuring  that  all  opportunities  to 
improve  roadway  safety  are  identified, 
considered,  implemented,  and 
evaluated,  as  appropriate,  during  all 
phases  of  highway  plaxming,  design, 
construction,  operation  and 
maintenance,  by  providing  information 
for  selecting  and  implementing  effective 
highway  safety  strategies  and  projects. 


Highway  safety  means  the  reduction 
of  traffic  accidents  on  public  roads, 
including  reductions  in  deaths,  injuries, 
and  property  damage. 

Intelligent  transportation  system  (ITS) 
means  electronics,  commimications,  or 
information  processing  used  singly  or  in 
combination  to  improve  the  efficiency 
and  safety  of  a  surface  transportation 
system. 

Life-cycle  cost  analysis  means  an 
evaluation  of  costs  incurred  over  the  life 
of  a  project  allowing  a  comparative 
analysis  between  or  among  various 
alternatives.  Life-cycle  cost  analysis 
promotes  consideration  of  total  cost, 
including  maintenance  and  operation 
expenditures.  Comprehensive  life-cycle 
cost  analysis  includes  all  economic 
variables  essential  to  the  evaluation, 
including  user  costs  such  as  delay, 
safety  costs  associated  with 
maintenance  and  rehabilitation  projects, 
agency  capital  costs,  and  life-cycle 
maintenance  costs. 

Metropolitan  planning  area  means  the 
geographic  area  in  which  the 
metropolitan  transportation  planning 
process  required  by  23  U.S.C.  134  and 
49  U.S.C.  5303-5306  must  be  carried 
out. 

Metropolitan  planning  organization 
(MPO)  means  the  forum  for  cooperative 
transportation  decisionmaking  for  the 
metropolitan  planning  area  pursuant  to 
23  U.S.C.  134  and  49  U.S.C.  5303. 

National  Park  Service  transportation 
plan  means  an  official  NPS  multimodal 
transportation  plan  that  is  developed 
through  the  NPS  transportation 
planning  process  pursuant  to  23  U.S.C. 
204. 

Operations  means  those  activities 
associated  with  managing,  controlling, 
and  regulating  highway  and  pedestrian 
traffic. 

Park  road  means  a  public  road, 
including  a  bridge  built  primarily  for 
pedestrian  use,  but  with  capacity  for  use 
by  emergency  vehicles,  that  is  located 
within,  or  provides  access  to,  an  area  in 
the  National  Park  System  with  title  and 
maintenance  responsibilities  vested  in 
the  United  States. 

Park  Road  Program  transportation 
improvement  program  (PRPTIP)  means 
a  staged,  multi-year,  multimodal 
program  of  NPS  transportation  projects 
in  a  State  area.  The  PRPTIP  is  consistent 
with  the  NPS  transportation  plan  and 
developed  through  the  NPS  planning 
processes  pursuant  to  23  U.S.C.  204. 

Park  Roads  and  Parkways  program 
means  a  program  that  is  authorized  in 
23  U.S.C.  204  with  funds  allocated  to 
the  NPS  by  the  FHWA  for  each  fiscal 
year  as  provided  in  23  U.S.C.  202(c). 
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Parkway  meeins  a  parkway  authorized 
by  Act  of  Congress  on  lands  to  which 
title  is  vested  in  the  United  States. 

Secretary  means  the  Secretary  of 
Transportation. 

Serviceability  means  the  degree  to 
which  a  bridge  provides  satisfactory 
service  from  the  point  of  view  of  its 
users. 

State  means  any  one  of  the  fifty 
States,  the  District  of  Columbia,  or 
Puerto  Rico. 

Transportation  facilities  means  roads, 
streets,  bridges,  parking  areas,  transit 
vehicles,  and  other  related 
transportation  infrastructm-e. 

Transportation  Management  Area 
(TMA)  means  an  urbanized  area  with  a 
population  over  200,000  (as  determined 
by  the  latest  decennial  census)  or  other 
area  when  TMA  designation  is 
requested  by  the  Governor  and  the  MPO 
(or  affected  local  officials),  and  officially 
designated  by  the  Administrators  of  the 
FHWA  and  the  Federal  Transit 
Administration  (FTA).  The  TMA 
designation  applies  to  the  entire 
metropolitan  plaiming  area(s). 

Subpart  B — National  Park  Service 
Management  Systems 

§970.200    Purpose. 

The  purpose  of  this  subpart  is  to 
implement  23  U.S.C.  204,  which 
requires  the  Secretary  and  the  Secretary 
of  each  appropriate  Federal  land 
management  agency  to  develop,  to  the 
extent  appropriate,  safety,  bridge, 
pavement,  and  congestion  management 
systems  for  roads  funded  under  the 
FLHP.  These  management  systems  serve 
to  guide  the  National  Park  Service  (NPS) 
in  developing  transportation  plans  and 
making  resource  allocation  decisions  for 
the  PRPTIP. 

§970.202    Applicability. 

The  provisions  in  this  subpart  are 
applicable  to  the  NPS,  which  is 
responsible  for  satisfying  these 
requirements  for  management  systems 
pursuant  to  23  U.S.C.  204. 

§970.204    Management  systems 
requirements. 

(a)  The  NPS  shall  develop,  establish 
and  implement  the  management 
systems  as  described  in  this  subpeul. 
The  NPS  may  tailor  all  management 
systems  to  meet  the  NPS  goals,  policies, 
and  needs.  The  management  systems 
also  shall  be  developed  so  they  assist  in 
meeting  the  goals  and  measures  that 
were  jointly  developed  by  the  FHWA 
and  the  NPS  in  response  to  the 
Government  Performance  and  Results 
Act  of  1993  (Public  Law  103-62,  107 
Stat.  285). 


(b)  The  NPS  and  the  FHWA  shall 
develop  an  implementation  plan  for 
each  of  the  management  systems.  These 
plans  will  include,  but  are  not  limited 
to,  the  following:  Overall  goals  and 
policies  concerning  the  management 
systems,  each  agency's  responsibilities 
for  developing  and  implementing  the 
management  systems,  implementation 
schedule,  data  sources,  and  cost 
estimate.  The  FHWA  will  provide  the 
NPS  ongoing  technical  engineering 
support  for  the  development, 
implementation,  and  maintenance  of  the 
management  systems. 

(c)  The  NPS  shall  develop  and 
implement  procedures  for  the 
development,  establishment, 
implementation  and  operation  of 
management  systems.  The  procedures 
shall  include: 

(1)  A  process  for  ensuring  the  outputs 
of  the  management  systems  are 
considered  in  the  development  of  NPS 
transportation  plans  and  PRPTIPs  and 
in  making  project  selection  decisions  _ 
under  23  U.S.C.  204; 

(2)  A  process  for  the  analysis  and 
coordination  of  all  management  system 
outputs  to  systematically  operate, 
maintain,  and  upgrade  existing 
transportation  assets  cost-effectively; 

(3)  A  description  of  each  management 
system; 

(4)  A  process  to  operate  and  maintain 
the  management  systems  and  their 
associated  databases;  and 

(5)  A  process  for  data  collection, 
processing,  analysis  and  updating  for 
each  management  system. 

(d)  All  management  systems  will  use 
databases  with  a  geographical  reference 
system  that  can  be  used  to  geolocate  all 
database  information. 

(e)  Existing  data  sources  may  be  used 
by  the  NPS  to  the  maximum  extent 
possible  to  meet  the  management 
system  requirements. 

(f)  The  NPS  shall  develop  an 
appropriate  means  to  evaluate  the 
effectiveness  of  the  management 
systems  in  enhancing  transportation 
investment  decisionmaking  and 
improving  the  overall  efficiency  of  the 
affected  transportation  systems  and 
facilities.  This  evaluation  is  to  be 
conducted  periodically,  preferably  as 
part  of  the  NPS  planning  process. 

(g)  The  management  systems  shall  be 
operated  so  investment  decisions  based 
on  management  system  outputs  can  be 
considered  at  the  national,  regional,  and 
park  levels. 

§  970.206    Funds  for  establishment, 
development,  and  Implementation  of  the 
systems. 

The  FLHP  Park  Roads  and  Parkways 
program  funds  may  be  used  for 


development,  establishment,  and 
implementation  of  the  management 
systems.  These  funds  are  to  be 
administered  in  accordance  with  the 
procediu^es  and  requirements  applicable 
to  the  funds. 

§970.208    Federal  lands  Pavement 
Management  System  (PMS). 

In  addition  to  the  requirements 
provided  in  §  970.204,  the  PMS  must 
meet  the  following  requirements: 

(a)  The  NPS  shall  have  PMS  coverage 
of  all  paved  park  roads,  parkways, 
parking  areas  and  other  associated 
facilities,  as  appropriate,  that  are  funded 
under  the  FLHP. 

(b)  The  PMS  may  be  utilized  at 
various  levels  of  technical  complexity 
depending  on  the  nature  of  the 
transportation  network.  These  different 
levels  may  depend  on  mileage, 
functional  classes,  volumes,  loading, 
usage,  surface  type,  or  other  criteria  the 
NPS  deems  appropriate. 

(c)  The  PMS  shall  be  designed  to  fit 
the  NPS  goals,  policies,  criteria,  and 
needs  using  the  following  components, 
at  a  minimum,  as  a  basic  fi-amework  for 
a  PMS: 

(1)  A  database  and  ah  ongoing 
program  for  the  collection  and 
maintenance  of  the  inventory, 
inspection,  cost,  and  supplemental  data 
needed  to  support  the  PMS.  The 
minimum  PMS  database  shall  include: 

(i)  An  inventory  of  the  physical 
pavement  features  including  the  number 
of  lanes,  length,  width,  surface  type, 
functional  classification,  and  shoulder 
information; 

(ii)  A  history  of  project  dates  and 
types  of  construction,  reconstruction, 
rehabilitation,  and  preventive 
maintenance.  If  some  of  the  inventory  or 
historic  data  is  difficult  to  establish,  it 
may  be  collected  when  preservation  or 
reconstruction  work  is  performed; 

(iii)  Condition  data  that  includes 
roughness,  distress,  rutting,  and  surface 
friction  (as  appropriate); 

(iv)  Traffic  information  including 
volumes  and  vehicle  classification  (as 
appropriate);  and 

(v)  Data  for  estimating  the  costs  of 
actions. 

(2)  A  system  for  applying  network 
level  analytical  procedures  that  are 
capable  of  analyzing  data  for  all  park 
roads,  parkways  and  other  appropriate 
associated  facilities  in  the  inventory  or 
any  subset.  The  minimum  analyses  shall 
include: 

(i)  A  pavement  condition  analysis  that 
includes  roughness,  distress,  rutting, 
and  surface  fi-iction  (as  appropriate); 

(ii)  A  pavement  performance  analysis 
that  includes  present  and  predicted 
performance  and  an  estimate  of  the 
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remaining  service  life  (performance  and 
remaining  service  life  to  be  developed 
with  time);  and 
(iii)  An  investment  analysis  that: 

(A)  Identifies  alternative  strategies  to 
improve  pavement  conditions; 

(B)  Estimates  costs  of  any  pavement 
improvement  strategy; 

(C)  Determines  maintenance,  repair, 
and  rehabilitation  strategies  for 
pavements  using  life-cycle  cost  analysis 
or  a  comparable  procedure; 

(D)  Provides  for  short  and  long  term 
budget  forecasting;  and 

(E)  Recommends  optimal  allocation  of 
limited  funds  by  developing  a 
prioritized  list  of  candidate  projects 
over  a  predefined  planning  horizon 
(both  short  and  long  term). 

(d)  For  any  park  roads,  parkways  and 
other  appropriate  associated  facilities  in 
the  inventory  or  subset  thereof,  PMS 
reporting  requirements  shall  include, 
but  are  not  limited  to,  percentage  of 
roads  in  good,  fair,  and  poor  condition. 

§  970.21 0    Federal  lands  Bridge 
Management  System  (BMS). 

In  addition  to  the  requirements 
provided  in  §  970.204,  the  BMS  must 
meet  the  following  requirements: 

(a)  The  NPS  shall  have  a  BMS  for  the 
bridges  which  are  under  the  NPS 
jurisdiction,  funded  under  the  FLHP, 
and  required  to  be  inventoried  and 
inspected  as  prescribed  by  23  U.S.C. 
144. 

(b)  The  BMS  shall  be  designed  to  fit 
the  NPS  goals,  policies,  criteria,  and 
needs  using,  as  a  minimum,  the 
following  components: 

(1)  A  database  and  an  ongoing 
program  for  the  collection  and 
maintenance  of  the  inventory, 
inspection,  cost,  and  supplemental  data 
needed  to  support  the  BMS.  The 
minimum  BMS  database  shall  include: 

(i)  Data  described  by  the  inventory 
section  of  the  National  Bridge 
Inspection  Standards  (23  CFR  650.311); 

(ii)  Data  characterizing  the  severity 
and  extent  of  deterioration  of  bridge 
elements; 

(iii)  Data  for  estimating  the  cost  of 
improvement  actions; 

(iv)  Traffic  information  including 
volumes  and  other  pertinent 
information;  and 

(v)  A  history  of  conditions  and  actions 
taken  on  each  bridge,  excluding  minor 
or  incidental  maintenance. 

(2)  A  system  for  applying  network 
level  analytical  procedures  that  are 
capable  of  analyzing  data  for  all  bridges 
in  the  inventory  or  any  subset.  The 
minimum  analyses  shall  include: 

(i)  A  prediction  of  performance  and 
estimate  of  the  remaining  service  life  of 
structural  and  other  key  elements  of 


each  bridge,  both  with  and  without 
intervening  actions;  and 

(ii)  A  recommendation  for  optimal 
allocation  of  limited  funds  through 
development  of  a  prioritized  list  of 
candidate  projects  over  predefined  short 
and  long  term  planning  h^zons. 

(c)  The  BMS  may  include  the 
capability  to  perform  an  investment 
analysis  as  appropriate,  considering  size 
of  structiue,  traffic  volume,  and 
structural  condition.  The  investment 
analysis  may: 

(ij  Identify  alternative  strategies  to 
improve  bridge  condition,  safety  and 
serviceability; 

(2)  Estimate  the  costs  of  any  strategies 
ranging  from  maintenance  of  individual 
elements  to  full  bridge  replacement; 

(3)  Determine  maintenance,  repair, 
and  rehabilitation  strategies  for  bridge 
elements  using  life  cycle  cost  analysis  or 
a  comparable  procedure; 

(4)  Provide  short  and  long  term 
budget  forecasting;  and 

(5)  Evaluate  the  cultural  and  historical 
values  of  the  structure. 

(d)  For  any  bridge  in  the  inventory  or 
subset  thereof,  BMS  reporting 
requirements  shall  include,  but  are  not 
limited  to,  percentage  of  non-deficient 
bridges. 

§  970.21 2    Federal  Lands  Safety 
Management  System  (SMS). 

In  addition  to  the  requirements 
provided  in  §  970.204,  the  SMS  must 
meet  the  following  requirements: 

(a)  The  NPS  shall  have  an  SMS  for  all 
transportation  systems  serving  NPS 
facilities,  as  appropriate,  funded  under 
the  FLHP. 

(b)  The  NPS  shall  use  the  SMS  to 
ensure  that  safety  is  considered  and 
implemented,  as  appropriate,  in  all 
phases  of  transportation  system 
planning,  design,  construction, 
maintenance,  and  operations. 

(c)  The  SMS  shall  be  designed  to  fit 
the  NPS  goals,  policies,  criteria,  and 
needs  and  shall  contain  the  following 
components: 

(1)  An  ongoing  program  for  the 
collection,  maintenance  and  reporting  of 
a  data  base  that  includes: 

(i)  Accident  records  with  details  for 
analysis  such  as  accident  type,  using 
standard  reporting  descriptions  (e.g., 
right-angle,  rear-end,  head-on, 
pedestrian-related),  location, 
description  of  event,  severity,  weather 
and  cause; 

(ii)  An  inventory  of  safety 
appurtenances  such  as  signs, 
delineators,  emd  guardrails  (including 
terminals); 

(iii)  Traffic  information  including 
volume,  speed,  and  vehicle 
classification,  as  appropriate. 


(iv)  Accident  rates  by  customary 
criteria  such  as  location,  roadway 
classification,  and  vehicle  miles  of 
travel. 

(2)  Development,  establishment,  and 
implementation  of  procedures  for: 

(i)  Routinely  maintaining  and 
upgrading  safety  appiulenances 
including  highway-rail  crossing  warning 
devices,  signs,  highway  elements,  and 
operational  features,  where  appropriate; 

(ii)  Identifying  and  investigating 
hazardous  or  potentially  hazardous 
transportation  elements  and  systems, 
transit  vehicles  and  facilities,  roadway 
locations  and -features; 

(iii)  Establishing  countermeasures  and 
setting  priorities  to  address  identified 
needs. 

(3)  A-process  for  communication, 
coordination,  and  cooperation  among 
the  organizations  responsible  for  the 
roadway,  hvunan,  and  vehicle  safety 
elements; 

(d)  While  the  SMS  appUes  to 
appropriate  transportation  systems 
serving  NPS  facilities  funded  under  the 
FLHP,  the  extent  of  system  requirements 
(e.g.,  data  collection,  analyses,  and 
standards)  for  low  volume  roads  may  be 
tailored  to  be  consistent  with  the 
functional  classification  of  the  road  and 
number  and  types  of  transit  and  other 
vehicles  operated  by  the  NPS. 

§970.214    Federal  Lands  Congestion 
Management  System  (CMS). 

(a)  For  purposes  of  this  section, 
congestion  means  the  level  at  which 
transportation  system  performance  is  no 
longer  acceptable  due  to  traffic 
interference.  For  portions  of  the  NPS 
transportation  system  outside  the 
boundaries  of  TMAs,  the  NPS  shall: 

(1)  Develop  criteria  to  determine 
when  a  CMS  is  to  be  implemented  for 
a  specific  transportation  system;  and 

(2)  Have  CMS  coverage  for  all 
transportation  systems  serving  NPS 
facilities  that  meet  minimum  CMS 
needs  criteria,  as  appropriate,  funded 
through  the  FLHP. 

(b)  The  NPS  shall  consider  the  results 
of  the  CMS  when  selecting  congestion 
mitigation  strategies  that  are  the  most 
time  efficient  and  cost  effective  and  that 
add  value  (protection/rejuvenation  of 
resources,  improved  visitor  experience) 
to  the  park  and  adjacent  communities. 

(c)  In  addition  to  the  requirements 
provided  in  §  970.204,  the  CMS  must 
meet  the  following  requirements: 

(1)  For  those  NPS  transportation 
systems  that  require  a  CMS,  in  both 
metropolitan  and  non-metropolitan 
areas,  consideration  shall  be  given  to 
strategies  that  promote  alternative 
transportation  systems,  reduce  private 
automobile  travel,  and  best  integrate 
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private  automobile  travel  with  other 
transportation  modes. 

(2)  For  portions  of  the  NPS 
transportation  system  within 
transportation  management  areas 
(TMAs),  the  NPS  transportation 
planning  process  shall  include  a  CMS 
that  meets  the  requirements  of  this 
section.  By  agreement  between  the  TMA 
and  the  NPS.  the  TMA's  CMS  coverage 
may  include  the  transportation  systems 
serving  NPS  facilities,  as  appropriate. 
•Through  this  agreement(s),  the  NPS  may 
meet  the  requirements  of  this  section. 

(3)  If  a  TMA's  CMS  does  not  provide 
coverage  of  the  portions  of  the  NPS 
transportation  facilities  within  the 
boundaries  of  the  TMA.  the  NPS  shall 
develop  a  separate  CMS  to  cover  those 
facilities  within  the  boundaries  of  the 
TMA.  Approaches  may  include  the  use 
of  alternate  mode  studies  and 
implementation  plans  as  components  of 
the  CMS. 

(4)  A  CMS  will: 

(i)  Identify  and  docmnent  measures 
for  congestion  (e.g..  level  of  service); 

(ii)  Identify  the  causes  of  congestion; 

(iii)  Include  processes  for  evaluating 
the  cost  and  effectiveness  of  alternative 
strategies; 

(iv)  Identify  the  anticipated  benefits  of 
appropriate  alternative  traditional  and 
nontraditional  congestion  management 
strategies; 

(v)  Determine  methods  to  monitor  and 
evaluate  the  performance  of  the  multi- 
modal transportation  system;  and 
■  (vi)  Appropriately  consider  strategies, 
or  combinations  of  strategies  for  each 
area,  such  as: 

(A)  Transportation  demand 
management  measiues; 

(B)  Traffic  operational  improvements; 

(C)  Public  transportation 
improvements; 

(D)  ITS  technologies;  and 

(E)  Additional  system  capacity. 

[FR  Doc.  03-102  Filed  1-7-03;  8:45  am] 
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Federal  Lands  Highway  Program; 
Management  Systems  Pertaining  to  the 
Forest  Service  and  the  Forest  Highway 
Programs 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 


ACTION:  Notice  of  proposed  ndemaking 
(NPRM);  request  for  comments. 

summary:  The  Transportation  Equity 
Act  for  the  21st  CentiU7  (TEA-21). 
requires  the  Secretary  of  Transportation 
and  the  Secretary  of  each  appropriate 
Federal  land  management  agency  to 
develop,  to  the  extent  appropriate, 
safety,  bridge,  pavement,  and  congestion 
management  systems  for  roads  funded 
under  the  Federal  Lands  Highway 
program  (FLHP).  The  Secretary  of 
Transportation  has  delegated  the 
authority  to  the  FHWA  to  serve  as  the 
lead  agency  within  the  U.S.  DOT  to 
implement  the  FLHP.  The  roads  funded 
under  the  FLHP  include  Park  Roads  and 
Parkways,  Forest  Highways,  Refuge 
Roads,  and  Indian  Reservation  Roads. 
This  rulemaking  proposes  to  provide  for 
the  development  and  implementation  of 
safety,  bridge,  pavement,  and  congestion 
management  systems  for  transportation 
facilities  providing  access  to  and  within 
the  National  Forests  and  funded  under 
the  FLHP. 

DATES:  Comments  must  be  received  on 
or  before  March  10,  2003. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-^01,  400  Seventh 
Street,  SW.,  Washington,  DC  20590,  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  All  cpmments 
should  include  the  docket  number  that 
appears  in  the  heading  of  this 
document.  All  comments  received  will 
be  available  for  examination  and 
copying  at  the  above  address  between  9 
a.m.  and  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgment  page 
that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  Bini,  Federal  Lands  Highway, 
HFPD-2,  (202)  366-6799,  FHWA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590;  office  hours  are  from  7:45  a.m.  to 
4:15  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  For  legal 
questions,  Ms.  Vivian  Philbin,  HFL-16, 
(303)  716-2122,  FHWA,  555  Zang 
Street,  Lakewood,  CO  80228.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
m.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 
Management  System  (DMS):  http:// 


dmses.dot.gov/submit.  Acceptable 
formats  include:  MS  Word  (versions  95 
to  97),  MS  Word  for  Mac  (versions  6  to 
8),  Rich  Text  File  (RTF),  American 
Standard  Code  Information  Interchange 
(ASCII)  (TXT),  Portable  Document 
Format  (PDF),  and  WordPerfect 
(versions  7  to  8).  The  DMS  is  available 
24  hovu-s  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  under  the 
help  section  of  the  Web  site. 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  fi'om  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
page  at:  http://www.access.gpo.gov/ 
nam. 

Background 

Section  1115(d)  of  the  TEA-21  (Public 
Law  105-178.  112  Stat.  107.  156  (1998)) 
amended  23  U.S.C.  204  to  require  the 
Secretary  of  Transportation  and  the 
Secretary  of  each  appropriate  Federal 
land  management  agency,  to  the  extent 
appropriate,  to  develop  safety,  bridge, 
pavement,  and  congestion  management 
systems  for  roads  funded  under  the 
FLHP.  A  management  system  is  a 
process  for  collecting,  organizing  and 
analyzing  data  to  provide  a  strategic 
approach  to  transportation  planning, 
program  development,  and  project 
selection.  Its  purposes  are  to  improve 
transportation  system  performance  and 
safety,  and  to  develop  alternative 
strategies  for  enhancing  mobility  of 
people  and  goods. 

The  roads  funded  under  the  FLHP 
include,  but  cire  not  limited  to.  Park 
Roads  and  Parkways,  Forest  Highways. 
Refuge  Roads,  and  Indian  Reservation 
Roads.  The  Secretary  of  Transportation 
delegated  to  the  FHWA  the  authority  to 
serve  as  the  lead  agency  within  the  U.S. 
Department  of  Transportation  to 
administer  the  FLHP  (see  49  CFR  1.48 
(b)(29)).  This  rulemaking  action 
addresses  the  management  systems  for 
the  Forest  Service  (FS)  and  the  Forest 
Highway  (FH)  program. 

On  September  1, 1999.  the  FHWA 
issued  an  advance  notice  of  proposed 
rulemaking  (ANPRM)  to  solicit  public 
comments  concerning  development  of 
this  proposed  regulation  pertaining  to 
the  FS  and  the  FH  program  (64  FR 
47744).  The  ANPRM  requested 
comments  on  the  feasibility  of 
developing  a  rule  to  meet  both  the 
transportation  planning  and 
management  systems  requirements  of 
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the  TEA-21.  Therefore,  comments  made 
to  the  docket  addressed  both 
transportation  planning  and 
management  systems  issues.  However, 
the  FHWA  has  decided  to  separate  the 
NPRM's  for  transportation  planning  and 
management  systems.  For  this  reason, 
this  NPRM  concerns  only  the 
development  of  the  management 
systems.  This  NPRM  includes  resppnses 
to  the  comments  submitted  to  the 
docket  oh  the  ANPRM  that  addressed 
the  proposed  development  of  the  four 
management  systems.  Those  comments 
on  the  ANPRM  that  addressed 
transportation  planning  will  be 
addressed  at  a  later  date.  The  FHWA 
received  comments  addressing  the 
management  systems  from  various  State 
Transportation  Departments  and  the 
Oregon  Association  of  County  Engineers 
and  Surveyors.  These  comments  are 
summarized  below.  Specific  comments 
may  be  obtained  by  reviewing  the 
materials  in  the  docket. 

Based  on  the  comments  on  the 
ANPRM.  the  FHWA  has  developed  this 
NPRM  to  provide  for  the  development 
and  implementation  of  pavement, 
bridge,  safety,  and  congestion 
management  systems  for  transportation 
systems  providing  access  to  and  within 
the  National  Forests  and  Grasslands, 
and  funded  under  the  FLHP.  Separate 
NPRMs  on  management  systems  have 
also  been  developed  for  the  Fish  and 
Wildlife  Service  (FWS)  and  the  Refuge 
Roads  program,  the  National  Park 
Service  (NPS)  and  the  Park  Roads  and 
Parkways  program,  and  the  Bureau  of 
Indian  Affairs  (BIA)  and  the  Indian 
Reservation  Roads  program.  The  other 
three  related  NPRMs  are  published 
elsewhere  in  today's  Federal  Register. 

On  April  21,  2000,  then  President 
Clinton  issued  Executive  Order  (EO) 
13148,  Greening  the  Government 
Through  Leadership  in  Environmental 
Management.  This  EO  requires  all 
Federal  agencies  to  implement  an 
environmental  management  system 
(EMS)  to  ensure  that  agencies  develop 
strategies  to  support  environmental 
leadership  in  programs,  policies,  and 
procedures  and  that  senior  level 
managers  explicitly  and  actively 
endorse  these  strategies.  The  EO 
reqiures  that  agencies  implement  an 
EMS  no  later  than  December  31,  2005. 
Furthermore,  in  an  April  1,  2002,  letter, 
the  Bush  Administration  encouraged  all 
agencies  to  promote  the  use  of  EMS  in 
Federal,  State,  local,  and  private  ^ 
facilities  and  directed  the 
Environmental  Protection  Agency  (EPA) 
to  report  annually  on  how  well  each 
agency  has  done  in  promoting  EMS. 

The  FHWA  has  already  begun 
working  toward  establishing  an  EMS. 


Additionally,  the  FWHA  is  working 
with  the  American  Association  of  State 
Highway  and  Transportation  Officials' 
(AASHTO)  Center  for  Environmental 
Excellence  to  include  EMS  as  part  of  an 
environmental  stewardship 
demonstration  project.  The  FHWA  is 
currently  providing  technical  and 
financial  assistance  to  the  Center,  which 
in  turn  supports  States  that  have 
initiated  EMSs.'  Furthermore,  the 
FHWA  continues  to  demonstrate 
environmental  stewardship  by 
encouraging  the  use  of  EMS  in  the 
construction,  operation,  and 
maintenance  of  transportation  facilities. 

Although  an  EMS  may  have  some 
overlap  with  the  four  management 
systems  that  are  the  subject  of  this 
proposed  rulemaking,  the  FHWA  has 
decided  not  to  incorporate  the  EMS  in 
this  rulemaking.  The  FHWA  believes 
that  great  progress  has  been  made  on  the 
EMS  and  promoting  the  use  of  EMS  by 
the  States,  hi  addition,  the  FHWA  has 
a  long-standing  working  relationship 
with  the  Federal  Land  Management 
Agencies  (FLMAs)  through  the  Federal 
Lands  Highway  Program.  The  natural 
resoince  conservation  and  preservation 
missions  of  these  agencies  have  led  to 
the  development  of  a  jointly  held 
environmental  ethic  that  pervades 
transportation  project  decision-making 
through  the  use  of  context  sensitive 
design,  best  management  practices,  and 
a  heightened  sensitivity  to 
envirorunental  impacts.  This 
relationship  provides  a  strong 
foundation  for  the  FHWA  to  encourage 
the  use  of  environmental  management 
systeins  by  the  FLMAs.  For  example,  the 
National  Park  Service  currently  has  an 
initiative  underway  to  implement  a 
service-wide  EMS  approach.  The  FHWA 
and  the  NPS  can  evaluate  ways  to 
coordinate  the  use  and  development  of 
the  EMS  with  the  transportation 
management  systems  through  the  joint 
development  of  the  management  system 
implementation  plan  called  for  in  this 
rulemaking.  A  similar  approach  can  be 
used  with  all  of  the  FLMAs. 

Any  EMS  developed  by  the  FHWA.  or 
by  a  FLMA,  will  not  have  an  adverse 
effect  on  any  of  the  management 
systems  in  this  proposed  rulemaking. 
Instead,  such  an  EMS  may  help  foster  a 
movement  toward  the  use  of  a 
comprehensive  asset  management 
system  that  incorporates  EMS,  along 
with  the  transportation  management 
systems  proposed  in  this  rulemaking, 
and  others  not  covered  in  this  proposed 


'  More  information  o'n  how  EMS  applies  to 
transportation  organizations  can  be  found  on  the 
AASHTO's  Center  for  Environmental  Excellence 
website  at  the  following  IIRL:  http://itre.ncsu.edu/ 
AASHTO/stewardship. 


action,  such  as  a  maintenance 
management  system.  The  role  of  the 
EMS  in  a  more  comprehensive  approach 
would  demonstrate  a  commitment  to 
environmental  stewardship  that  goes  . 
beyond  the  individual  project  level  or 
the  development  of  a  multi-project 
transportation  program.  The  EMS 
should  be  a  fundamentally  important 
business  tool  that  pervades  all  aspects  of 
FLMA  transportation  decision-making. 
The  FHWA  will  continue  to  advance  its 
EMS  and  promote  the  EMS  initiatives  of 
the  FLMAs  through  implementation 
planning  for  the  transportation 
management  systems.  In  addition,  the 
FHWA  will  continue  to  promote  the  use 
of  EMSs  in  the  construction,  operation, 
and  maintenance  of  transportation 
facilities. 

In  developing  the  management  system 
implementation  plans,  the  need  for  data 
elements  that  address  the  environmental 
performance  measures  can  be  evaluated 
in  relationship  to  individual  agency 
plans  to  implement  an  EMS.  This  could 
provide  an  opportunity  for  the  ongoing 
collection  of  environmental 
information,  if  appropriate  and 
necessary.  At  a  minimum,  this  would 
provide  an  opportunity'  to  link  existing 
environmental  data  to  the  transportation 
management  systems  using  a  geographic 
information  system  common  to  both 
systems. 

From  the  FHWA's  stewardship 
perspective  regarding  the  Federal  Lands 
Highway  Program,  EMS  is  most 
appropriately  pursued  as  part  of  sound 
FLMA  business  management  planning. 
Thus,  the  FHWA  has  decided  not  to 
address  the  EMS  requirement  in  this 
proposed  rulemaking  action. 

Summary  of  Comments  Received  on  the 
ANPRM  Pertaining  to  the  FS  and  the 
Forest  Highway  Programs 

The  following  discussion  summarizes 
the  conunents  received  on  the  ANPRM 
and  the  FHWA's  response  to  these 
comments.  This  discussion  provides  the 
public  a  general  sense  of  the  issues 
addressed  in  the  comments.  As 
previously  stated.  thisNPRM is 
intended  for  the  development  of 
management  systems.  Therefore,  this 
summary  contains  only  comments  and 
responses  related  to  the  management 
systems.  There  are  instances  where 
reference  is  made  to  transportation 
planning  issues  because  the 
management  systems  serve  as  a  guide  to 
planning  activities. 

Rule  Development 

Comments:  The  majority  of  comments 
supported  the  FHWA's  proposal  to 
develop  "separate  rules"  pertaining  to 
the  FS  and  the  FH  programs,  the  NPS 
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and  the  Park  Roads  and  Parkways 
program,  the  FWS  and  the  Refuge  Roads 
program,  and  the  BIA  and  the  Indian 
Reservations  Roads  program.  The 
commenters  in  favor  of  this  proposal 
point  out  the  fact  that  transportation 
plaiming  functions  for  the  different 
Federal  lands  highways  are  performed 
by  various  Federal,  State,  Tribal  and 
local  entities,  depending  on  ownership 
of  the  roadways  and  responsibilities  for 
constructing  and  maintaining  the 
facilities. 

The  Wisconsin  DOT  and  the 
Kentucky  Transportation  Cabinet 
offered  an  opposite  view.  These  two 
State  DOTs  requested  that  we  develop 
only  one  general  rule  applicable  to  all 
four  agencies.  The  Wisconsin  DOT 
suggested  that  this  riile  be  flexible  so 
that  it  recognizes  the  different 
approaches  used  by  the  States.  The 
Kentucky  Transportation  Cabinet 
recommended  that  the  rule  should 
require  the  Federal  land  management 
agencies  (FLMAs)  to  develop 
Memoranda  of  Understanding  or 
Agreements  that  would  address  the 
consistency  between  Federal  land 
transportation  planning  procedures  and 
those  required  under  23  U.S.C.  134  and 
135.  The  Kentucky  Transportation 
Cabinet  was  concerned  that  the 
additional  rules  might  jeopardize 
existing  procedures  already  in  effect. 

Response:  Following  the 
recommendations  from  the  majority  of 
commenters,  the  FHWA,  in  consultation 
with  each  appropriate  Federal  land 
management  agency,  developed  a 
separate  rule  pertaining  to  each  agency: 
the  FS,  the  MPS,  the  FWS,  and  the  BIA. 
The  variance  among  the  rules  allows  for 
the  significant  differences  in  the 
ownership,  jurisdiction,  and 
maintenance  responsibilities  that  the 
FLMAs  exercise  over  the  subject 
roadways  addressed  in  the  rule.  To 
ensine  uniformity,  the  FHWA 
coordinated  the  development  of  each 
NPRM,  so  that  similar  text  and  format 
are  contained  in  each  of  the  rules. 

Addressing  the  Management  Systems 
Requirements 

Comments:  Many  States  believe  that 
the  management  systems  should  only  be 
developed  as  needed  and  should  relate 
to  systems  that  are  already  implemented 
by  States  and  local  agencies.  It  was 
recommended  that  the  FHWA 
encourage  the  Federal  agencies  to 
explore  and  use  the  States'  existing 
systems.  The  States  also  recommended 
the  systems  be  tailored  to  fit  local 
conditions,  and  be  applicable  solely  to 
the  portion  of  the  Federal  lands 
highways  owned  and  maintained  by 
Federal  agencies.  Many  of  the  States  are 


concerned  that  the  implementation  of 
the  management  systems  may  affect  the 
current  working  relationships  among 
State,  Tribal,  local,  and  Federal 
agencies.  The  Wisconsin  DOT 
encouraged  the  FHWA  to  work  with  the 
FLMAs  and  State  Transportation 
Departments  to  clarify  ownership 
discrepancies  between  Federal  and  State 
data.  They  suggested  that  the  FLMAs 
have  accurate  data  reflecting  the  amount 
of  mileage  the  agencies  own  by  location. 
Further,  these  data  have  to  agree  with 
data  reported  by  States  in  the  Highway 
Performance  Monitoring  System 
(HPMS)  database.2 

Response:  The  stakeholders'  concerns 
presented  above  were  considered  in  the 
development  of  this  NPRM.  Each  of  the 
proposed  management  system  rules 
calls  for  the  FHWA,  in  cooperation  with 
the  FLMA,  to  develop  an 
implementation  plan  or  implementation 
procedures  for  each  of  the  management 
systems.  In  addition,  flexibility  is 
provided  to  determine  criteria  for  the 
need  and  applicability  of  each  of  the 
FLMA's  management  systems.  These 
implementation  plans  will  provide  the 
opportunity  to  relate  the  FLMA 
management  systems  to  systems  already 
implemented  by  States  and  local 
agencies.  It  will  also  allow  the 
memagement  systems  to  be  tailored  to  fit 
a  broad  range  of  local  conditions,  and  to 
avoid  inefficient  duplication  of 
management  systems  already  in  use  by 
the  States.  Development  of  the 
implementation  plans  will  provide  an 
opportunity  to  strengthen  the  working 
relationships  among  Federal,  State, 
Tribal  and  local  agencies,  as  well  as 
define  responsibility  for  and  ownership 
of  data.  In  fact,  throughout  the  proposed 
regulation,  we  use  the  term  "tri-party 
partnership"  to  refer  to  the  joint, 
cooperative,  shared  partnership  among 
the  Federal  Lands  Highway  Division, 
the  State  Department  of  Transportation 
and  the  Forest  Service  that  carry  out  the 
FH  program. 

Comments:  The  Wisconsin  DOT  also 
stated  that  the  FHWA  should  clarify  that 
this  rule  and  the  National  Highway 
System  (NHS)  Designation  Act  of  1995, 
Public  Law  104-59,  109  Stat.  568,  do 
not  make  the  implementation  of 
management  systems  mandatory. 

Response:  While  it  is  correct  that  the 
Public  Law  104-59  made  the 
management  systems  optional  for  States 


'The  HPMS  was  developed  in  1978  as  a  national 
highway  transportation  system  database.  It  includes 
limited  data  on  all  public  roads,  more  detailed  data 
for  a  sample  of  the  arterial  and  collector  functional 
system,  and  certain  summary  information  for 
urbanized,  small  urban  and  rural  areas.  Additional 
information  about  this  database  is  available  online 
at  the  URL:  http://www.fltwa.dot.gov/ohiin. 


and  Metropolitan  Planning 
Organizations  (MPOs),  except  for  the 
congestion  management  systems  in 
MPOs  with  a  population  greater  than 
200,000,  section  1115(d)  of  TEA-21 
applies  to  the  Federal  land  management 
agencies,  not  directly  to  the  States; 
however,  the  States  may  be  requested  to 
provide  information.  The  TEA-21, 
enacted  on  June  9,  1998,  amended  23 
U.S.C.  204  to  specify,  "The  Secretary 
and  the  Secretary  of  each  appropriate 
Federal  land  management  agency  shall, 
to  the  extent  appropriate,  develop  by 
rule  safety,  bridge,  pavement,  and 
congestion  management  systems  for 
roads  funded  imder  the  Federal  lands 
highways  program."  Therefore,  the 
development  and  implementation  of  the 
management  systems,  where 
appropriate,  is  mandated  by  law  for  the 
Federal  land  management  agencies. 

Approach  to  Structure  of  Proposed 
Regulation 

In  the  development  of  this  proposed 
rule,  the  FHWA  has  attempted  to 
minimize  the  level  of  data  collection 
and  analyses  required.  The  FHWA  now 
solicits  comments  on  the  extent  to 
which  this  strategy  has  been  achieved. 
Any  comments  suggesting  that  the 
strategy  has  not  been  successful  should 
identify  the  specific  reasons  why 
requirements  and/or  provisions  are 
biu'densome.  Suggestions  to  lessen 
biudens  are  welcome. 

Section-by-Section  Analysis 

Subpart  A 

Section  971.100    Purpose 

This  section  states  that  subpart  A 
provides  definitions  for  terms  used  in 
this  rule. 

Section  971.102    Applicability 

This  section  states  that  the  definitions 
in  subpart  A  are  applicable  to  this  rule. 

Section  971.104    Definitions 

This  section  incorporates  the  terms 
defined  in  23  U.S.C.  101(a),  49  U.S.C. 
5302,  and  23  CFR  part  450.  It  also 
includes  additional  definitions  for  terms 
used  in  this  part. 

The  phrase  "Federal  lands"  or 
"Indian  lands,"  as  applicable,  would  be 
added  to  the  definitions  of  "bridge 
management  system  (BMS)," 
"congestion  management  system 
(CMS),"  "pavement  management  system 
(PMS),"  and  "safety  management 
system TSMS)"  to  indicate  the 
distinction  between  the  Federal  or 
Indian  lands,  and  Federal-aid 
management  systems  (refer  to  23  CFR 
part  500  for  definitions  of  the  Federal- 
aid  management  systems).  The 
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management  system  definitions  also 
specify  their  applicability  to  the  BIA, 
FS,  FWS  and  NPS,  as  appropriate. 

Subpart  B 

Section  971.200    Purpose 

This  section  states  the  purpose  of  this 
proposed  regulation,  which  is  to  fulfill 
the  requirements  set  forth  by  the  TEA- 
21. 

Section  971.202    Applicability 

This  section  defines  the  applicability 
of  the  management  systems. 

Section  971 .204    Management  Systems 
Requirements 

This  section  sets  forth  general 
requirements  for  all  four  management 
systems.  Additional  requirements 
applicable  to  specific  systems  are  in 
§§  971.208  through  971.214. 

Paragraph  (a)  states  that  the  tri-party 
partnership  shall  develop,  establish,  and 
implement  the  management  systems  as 
described  in  this  subpart.  In  addition, 
paragraph  (a),  along  with  paragraph  (d), 
provides  flexibility  in  the  development 
of  the  management  systems.  To  ensure 
the  management  systems  are  developed, 
implemented,  and  operated 
systematically,  paragraph  (b)  requires 
the  development  of  procedures  that  will 
include  the  following:  Consideration  of 
management  system  results  in  the 
planning  process;  system  analysis;  a 
description  of  each  management  system^ 
operation  and  maintenance  of 
management  systems  and  databases;  and 
data  collection,  processing,  analysis, 
and  updating.  Paragraph  (c)  ensures  that 
the  database  has  a  geographical 
reference  system  so  that  information  can 
be  geolocated.  Paragraph  (e)  requires  a 
periodic  evaluation  of  the  effectiveness 
of  the  management  systems,  preferably 
as  part  of  the  transportation  planning 
process.  Paragraph  (f)  ensures  that 
transportation  investment  decisions 
based  on  management  system  results 
would  be  used  at  the  State  area  level. 

Section  971 .206    Funds  for 
Establishment,  Development,  and 
Implementation  of  the  Systems 

This  section  provides  that  the  funds 
available  for  the  FH  program  can  be 
used  for  development,  establishment, 
and  implementation  of 'the  management 
systems  in  accordance  with  legislative 
provisions  for  the  funds. 

Section  971 .208    Federal  Lands 
Pavement  Management  System  (PMS) 

Paragraph  (a)  defines  the  applicability 
of  the  PMS.  Paragraph  (b)  permits  the 
use  of  the  American  Association  of  State 
Highway  and  Transportation  Officials' 
(AASHTO)  "Pavement  Management 


Guide"  3  as  a  guide  for  the  development 
of  the  PMS.  Paragraph  (c)  provides 
flexibility  for  the  development  of  the 
PMS. 

This  section  further  sets  forth 
components  that  must  be  included  in  a 
PMS.  They  include  requirements  for  a 
basic  framework  composed  of  data 
collection  and  maintenance,  network 
level  analysis,  and  reporting 
requirements. 

Section  971 .210    Federal  Lands  Bridge 
Management  System  (BMS) 

Paragraph  (a)  defines  the  applicability 
of  the  BMS.  Paragraph  (b)  permits  the 
use  of  the  AASHTO's  "Guidelines  for 
Bridge  Management  Systems"*  as  a 
guide  for  the  development  of  the  BMS. 

The  section  sets  forth  components 
that  must  be  included  in  a  BMS.  They 
consist  of  data  collection  and 
maintenance,  network  level  analysis, 
investment  analysis,  and  reporting 
requirements. 

Section  971 .212    Federal  Lands  Safety 
Management  System  (SMS) 

Paragraph  (a)  defines  the  applicability 
of  the  SMS.  Paragraph  (b)  permits  the 
use  of  the  FHWA  publication  entitled 
"Safety  Management  Systems:  Good 
Practices  for  Development  and 
Implementation .  "^ 

Because  of  the  strong  emphasis  the 
TEA-21  has  on  safety,  paragraph  (c) 
requires  the  SMS  to  be  used  to  ensiu-e 
that  safety  is  considered  and 
implemented  as  appropriate  in  all 
phases  of  transportation  planning, 
progranuning  and  project 
implementation.  Paragraph  (d)  states 
that  the  level  of  complexity  of  a  SMS 
depends  on  the  natiu'e  of  the  facilities 
involved. 

Paragraphs  (e)  and  (g)  set  forth 
components  that  must  be  included  in  a 
SMS.  They  include  data  collection  and 


3  "Pavement  Management  Guide,"  AASHTO, 
2001,  is  available  for  inspection  as  prescribed  at  49  ■ 
CFR  part  7.  It  may  be  purchased  on  line  at  bttp:/ 
/www.transportation.org.publications/bookslore.nsf 
or  mail  addressed  to  the  American  Association  of 
State  Highway  and  Transportation  Officials 
(AASHTO),  Publication  Order  Dept..  P.O.  Box 
96716,  Washington,  DC  20090-6716. 

'*  "Guidelines  for  Bridge  Management  Systems," 
AASHTO,  1993,  is  available  for  inspection  as 
prescribed  at  49  CFR  part  7.  It  may  be  purchased 
on  line  at  http://www.transportation.org/ 
publications/bookstore. nsfoT  mail  addressed  to  the 
American  Association  of  State  Highway  and 
Transportation  Officials  (AASHTO),  Publication 
Order  Depf.,  P.O.  Box  96716,  Washington,  DC 
20090-6716. 

^"Safety  Management  Systems:  Good  Practices 
for  Development  and  Implementation,"  FHWA  and 
NHTSA,  May  1996,  may  be  obtained  at  the  FHWA, 
Office  of  Safety,  Room  3407,  400  Seventh  St.,  SW., 
Washington,  DC  20590,  or  electronically  at  http:// 
safety.thwa.dot.gov/media/documents.htm.  It  is 
available  for  inspection  and  copying  as  prescribed 
at  49  CFR  part  7. 


maintenance,  identification  and 
correction  of  potential  safety  problems, 
coordination,  and  reporting. 

To  provide  flexibility,  paragraph  (f) 
states  that  the  extent  of  SMS 
requirements  set  forth  in  this  proposed 
rule  for  low  volume  roads  may  be 
tailored  to  be  consistent  with  the 
functional  classification  of  the  roads. 
However,  each  functional  classification 
should  include  adequate  requirements 
to  ensure  effective  safety 
decisionmaking. 

Section  971.214    Federal  Lands 
Congestion  Management  System  (CMS) 

This  section  defines  congestion  and 
addresses  the  criteria  and  the  need  for 
CMS  coverage  for  portions  of  the  FH 
network  outside  the  boundaries  of 
transportation  management  areas 
(TMAs).  hi  addition,  it  specifies  that  the 
tri-party  partnership  shall  consider  CMS 
results  in  selecting  implementation 
strategies  to  address  congestion. 
Paragraph  (c)(1)  requires  consideration 
of  strategies  that  reduce  automobile 
travel  and  improve  the  efficiency  of  the 
existing  transportation  system. 

Paragraph  {c)(2)  further  sets  forth 
components  to  be  included  in  a  CMS. 
They  include  the  following: 
identification  and  documentation  of 
measures  for  congestion;  identification 
of  the  causes  of  congestion; 
development  of  evaluation  processes; 
identification  of  benefits  of  congestion 
management;  determination  of  methods 
to  monitor  and  evaluate  performance  of 
the  overall  transportation  system  after 
strategies  are  implemented;  and 
consideration  of  example  strategies 
provided  in  the  proposed  rule. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  using  the  docket  number 
appearing  at  the  top  of  this  document  in 
the  docket  room  at  the  above  address. 
The  FHWA  will  file  comments  received 
after  the  comment  closing  date  in  the . 
docket  and  will  consider  late  comments 
to  the  extent  practicable.  In  addition  to 
late  comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  becoming  available  after  the ' 
comment  closing  date,  and  interested 
persons  should  continue  to  examine  the 
docket  for  new  material.  A  final  rule 
may  be  published  at  any  time  after  close 
of  the  comment  period. 
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Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  U.S.  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined 
preliminarily  that  the  proposed  rule 
would  be  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866,  and  under  the  regulatory  policies 
and  procedures  of  the  U.S.  Department 
of  Transportation,  because  of  Uie 
substantial  public  interest  anticipated  in 
the  transportation  facilities  of  the 
National  Forests  and  Grasslands.  The 
FHWA  anticipates  that  the  economic 
impact  of  any  action  taken  in  this 
rulemaking  process  will  be  minimal. 
Any  changes  proposed  here  are  not 
anticipated  to  adversely  affect  any 
sector  of  the  economy  in  a  material  way. 
Though  the  proposed  action  here  will 
impact  the  FS,  it  will  not  likely  interfere 
with  any  action  taken  or  planned  by  the 
FS  or  another  agency,  or  materially  alter 
the  budgetary  impact  of  any  entitlement, 
grants,  user  fees,  or  loan  programs. 

Based  upon  the  information  received 
in  response  to  this  proposed  action,  the 
FHWA  intends  to  carefully  consider  the 
costs  and  benefits  associated  with  this 
rulemaking.  Accordingly,  comments, 
information,  and  data  are  solicited  on 
the  economic  impact  of  the  proposal 
described  in  this  document  or  any 
alternative  proposal  submitted. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  {5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
proposed  action  on  small  entities  and 
has  determined  that  the  proposed  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Commenters  are  encouraged  to 
evaluate  any  options  addressed  here 
with  regard  to  the  potential  for  impact. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  would  not  impose 
a  mandate  that  requires  further  analysis 
under  the  Unfunded  Mandates  Reform 
Act  of  1995  (Public  Law  104-4,  March 
22,  1995, 109  Stat.  48).  This  proposed 
rule  will  not  result  in  the  expenditure 
by  State,  local  and  Tribal  Governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  in  any  one  year 
(2  U.S.C.  1532).  This  rulemaking 
proposes  to  provide  for  the  development 
and  implementation  of  pavement, 
bridge,  safety,  and  congestion 
management  systems  for  transportation 
systems  providing  access  to  and  within 
the  National  Forests  and  Grasslands. 
These  roads  are  funded  under  the  FLHP; 
therefore  the  proposed  rule  is  not 
considered  an  unfunded  mandate. 


Further,  in  compliance  with  the 
Unfunded  Mandates  Reform  Act  of 
1995,  the  FHWA  will  evaluate  any 
regulatory  action  that  might  be  proposed 
in  subsequent  stages  of  the  proceeding 
to  assess  the  effects  on  State,  local,  and 
Tribal  Governments  and  the  private 
sector. 

Executive  Order  13132  (Federalism) 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4, 1999.  The 
FHWA  has  determined  that  this 
proposed  action  would  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
assessment.  The  FHWA  has  also 
determined  that  the  proposed  action 
would  not  preempt  any  State  law  or 
State  regulation  or  affect  the  States' 
ability  to  discharge  traditional  State 
governmental  functions.  However, 
conunenters  are  encoiu-aged  to  consider 
these  issues,  as  well  as  matters 
concerning  any  costs  or  burdens  that 
might  be  imposed  on  the  States  as  a 
result  of  actions  considered  here. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501.  et  seq.).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  determined  that  this  proposed  rule 
contains  a  requirement  for  data  and 
information  to  be  collected  and 
maintained  in  the  four  management 
systems  that  are  to  be  developed.  In 
order  to  streamline  the  process,  the 
FHWA  intends  to  request  that  the  OMB 
approve  a  single  information  collection 
clearance  for  all  of  the  data  in  the  four 
management  systems  at  the  time  that  the 
requirements  in  this  proposal  are  made 
final.  The  FHWA  is  sponsoring  this 
proposed  clearance  on  behalf  of  the  U.S. 
Forest  Service. 

The  FHWA  estimates  that  a  total  of 
8,900  burden  hours  would  be  imposed 
on  non-Federal  entities  to  provide  the 
required  information  for  the  FS 
management  systems.  Respondents  to 
this  information  collection  include  State 


Transportation  Departments, 
Metropolitan  Planning  Organizations 
(MPOs),  Tribal  governments,  regional 
transportation  planning  agencies,  and 
county  and  local  governments.  The 
Forest  Service  would  bear  the  burden  of 
developing  the  management  systems  in 
a  manner  that  would  incorporate  any 
existing  data  in  the  most  efficient  way 
and  without  additional  burdens  to  the 
public.  The  estimates  here  only  include 
biudens  on  the  respondents  to  provide 
information  that  is  not  usually  and 
customarily  collected. 

Where  a  substantial  level  of  effort  may 
be  required  of  non-Federal  entities  to 
provide  management  system 
information,  the  effort  has  been 
benchmarked  to  the  niunber  of  miles  of 
State  or  locally  owned  roads  or  the 
number  of  State  or  locally  owned 
bridges  within  the  jurisdiction  of  the  FS. 
This  approach  has  been  applied  to  the 
PMS,  BMS  and  SMS.  Since  a  substantial 
portion  of  the  FS  system  is  State  or 
locally  owned  roads,  considerable  effort 
may  be  required  of  States,  and  county 
and  local  governments  in  providing 
pavement,  bridge  and  safety 
information.  The  total  annual  biuden 
estimate  for  these  three  systems  is  6,100 
hours.  Burden  estimates  are  2,200  hours 
per  year  for  the  PMS;  1,700  hours  per 
year  for  the  BMS;  and  2,200  hoius  per 
year  for  the  SMS. 

For  implementation  of  the  CMS,  the 
non-Federal  burden,  if  applicable, 
would  likely  fall  to  the  MPOs,  and 
represents  the  need  for  the  FS  to 
coordinate  its  management  systems  with 
the  MPOs  for  that  portion  of  its 
transportation  system  that  is  within  an 
MPO  area.  For  estimating  purposes, 
approximately  70  MPOs  nationwide 
may  be  burdened  by  the  proposed 
regulation.  Forty  hours  of  biuden  were 
assigned  to  each  of  the  70  MPOs, 
resulting  in  a  total  annual  burden 
estimate  of  2,800  hoiu-s  attributable  to 
the  FS  CMS. 

The  FHWA  is  required  to  submit  this 
proposed  collection  of  information  to 
the  OMB  for  review  and  approval  and, 
accordingly,  seeks  public  comments. 
Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  these 
information  collection  requirements, 
including,  but  not  limited  to:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  performance  of  the 
functions  of  the  FHWA,  including 
whether  the  information  has  practical 
utility;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  information  collected. 
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National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this 
proposed  action  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321-4347)  and  has 
determined  that  this  proposed  action 
would  not  have  any  effect  on  the  quality 
of  the  environment.  An  environmental 
impact  statement  is,  therefore,  not 
required. 

Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this 
proposed  action  under  Executive  Order 
13175,  dated  November  6,  2000,  and 
believes  that  the  proposal  will  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes;  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  govenmient,  and  will  not 
preempt  tribal  law.  The  requirements 
set  forth  in  the  proposed  rule  do  not 
directly  affect  one  or  more  Indian  tribes. 
Therefore,  a  tribal  summary  impact 
statement  is  not  required. 

Executive  Order  12988  (Civil  Justice 
Reform) 

TTiis  proposed  action  meets 
applicable  standards  in  section  3(a)  and 
3(b)(2)  of  Executive  Order  12988,  Civil 
Justice  Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  proposed 
action  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  rfealth  Risks  and  Safety 
Risks.  This  proposed  rule  is  not 
economically  significant  and  does  not 
involve  an  envirorunental  risk  to  health 
and  safety  that  may  disproportionately 
affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  proposed  rule  will  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Executive  Order  13211  (Energy  Effects) 

This  proposed  rule  has  been  analyzed 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Effect  Energy  Supply, 
Distribution  or  Use.  The  FHWA  has 
determined  that  it  is  not  a  significant 
enCTgy  action  under  that  order  because, 
although  this  proposed  action  is 
considered  a  significant  regulatory 
action  imder  Executive  Order  12866,  it 


is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution  or  use  of  energy. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  971 

Bridges,  Grant  programs — 
transportation,  Highway  safety. 
Highways  and  roads.  National  forests. 
Public  lands.  Transportation. 

For  reasons  set  forth  in  the  preamble, 
the  Federal  Highway  Administration 
proposes  to  amend  chapter  I  of  Title  23, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

Issued  on;  December  20,  2002. 
Mary  E.  Peters, 
Federal  High  way  Administrator. 

1.  Add  part  971  to  subpart  L  to  read 
as  follows: 

PART  971— FOREST  SERVICE 
MANAGEMENT  SYSTEMS 

Subpart  A — Definitions 

Sec. 

971.100  Purpose. 

971.102  Applicability. 

971.104  Definitions. 

Subpart  B — Forest  Highway  Program 
Management  Systems 

971.200     Purpose. 

971.202    Applicability. 

971.204    Management  systems  requirements. 

971.206    Funds  for  establishment, 

development  and  implementation  of  the 

systems. 
971.208    Federal  lands  Pavement 

Management  System  (PMS). 
971.210    Federal  lands  Bridge  Management 

System  (BMS). 
971.212    Federal  lands  Safety  Management 

System  (SMS). 
971.214     Federal  lands  Congestion 

Management  System  (CMS). 

Authority:  23  U.S.C.  204.  315;  42  U.S.C. 
7410  efseq.;  49  CFR  1.48. 

Subpart  A — Definitions 

§971.100    Purpose. 

The  purpose  of  this  subpart  is  to 
provide  definitions  for  terms  used  in 
this  part. 

§971.102    Applicability.    > 

The  definitions  in  this  subpart  are 
apphcable  to  this  part,  except  as 
otherwise  provided. 


§971.104    Definitions. 

Alternative  transportation  systems 
means  modes  of  transportation  other 
than  private  vehicles,  including 
methods  to  improve  system 
performance  such  as  transportation 
demand  management,  congestion 
management,  and  intelligent 
transportation  systems.  These 
mechanisms  help  reduce  the  use  of 
private  vehicles  and  thus  improve 
overall  efficiency  of  transportation 
systems  and  facilities. 

Elements  means  the  components  of  a 
bridge  important  from  a  structural,  user, 
or  cost  standpoint.  Examples  are  decks, 
joints,  bearings,  girders,  abutments,  and 
piers. 

Federal  lands  bridge  management 
system  (BMS)  means  a  systematic 
process  used  by  the  Forest  Service  (FS), 
the  Fish  and  Wildlife  Service  (FWS)  and 
the  National  Park  Service  (NPS)  for 
collecting  and  analyzing  bridge  data  to 
make  forecasts  and  recommendations, 
and  that  provides  the  means  by  which 
bridge  maintenance,  rehabilitation,  and  ~ 
replacement  programs  and  policies  may 
be  efficiently  and  effectively  considered. 

Federal  lands  congestion 
management  system  (CMS)  means  a 
systematic  process  used  by  the  FS,  FWS 
and  NPS  for  managing  congestion  that 
provides  information  on  transportation 
system  performance,  and  alternative 
strategies  for  alleviating  congestion  and 
enhancing  the  mobility  of  persons  and 
goods  to  levels  that  meet  Federal,  State 
and  local  needs. 

Federal  Lands  Highway  program 
(FLHP)  means  a  federally  funded 
program  established  in  23  U.S.C.  204  to 
address  transportation  needs  of  Federal 
and  Indian  lands. 

Federal  lands  pavement  management 
system  (PMS)  means  a  systematic 
process  used  by  the  FS,  FWS  and  NPS 
that  provides  information  for  use  in 
implementing  cost-effective  pavement 
reconstruction,  rehabilitation,  and 
preventive  maintenance  programs  and 
policies  and  that  results  in  pavement 
designed  to  accommodate  ciurent  and 
forecasted  traffic  in  a  safe,  durable,  and 
cost-effective  manner. 

Federal  lands  safety  management 
system  (SMS)  means  a  systematic 
process  used  by  the  FS,  FWS  and  NPS 
with  the  goal  of  reducing  the  number 
and  severity  of  traffic  accidents  by 
ensuring  that  all  opportunities  to 
improve  roadway  safety  are  identified, 
considered,  implemented  and  evaluated 
as  appropriate,  during  all  phases  of 
highway  plaiuiing,  design,  construction, 
operation  and  maintenance,  by 
providing  information  for  selecting  and 
implementing  effective  highway  safety 
strategies  and  projects. 
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Forest  highway  (FH)  means  a  State- 
designated  road  under  the  jurisdiction 
of,  and  maintained  by,  a  public 
authority  and  open  to  public  travel,  that 
provides  access  to  or  within  a  National 
Forest  or  Grassland. 
■    Forest  Highway  program  means  the 
public  lands  highway  funds  allocated 
each  fiscal  year  as  is  provided  in  23 
U.S.C.  202  for  projects  that  provide 
access  to  and  within  the  National  Forest 
system  as  described  in  23  U.S.C.  202(b). 

Forest  Highway  program 
transportation  improvement  program 
(FHPTIP)  means  a  staged,  multiyear, 
multimodal  program  of  transportation 
projects  in  a  State  area  consistent  with 
the  Forest  Highway  transportation  plan 
and  developed  through  the  tri-party 
Forest  Highway  planning  processes 
pursuant  to  23  U.S.C.  204. 

Forest  Service  transportation  plan 
means  the  official  Forest  Highway 
multimodal,  transportation  plan  that  is 
developed  through  the  tri-party  Forest 
Highway  transportation  planning 
process  pursuant  to  23  U.S.C.  204. 

Highway  safety  means  the  reduction 
of  traffic  accidents  on  public  roads, 
including  reductions  in  deaths,  injuries, 
and  property  damage. 

Intelligent  transportation  system  (ITS) 
means  electronics,  conununications,  or 
information  processing  used  singly  or  in 
combination  to  improve  the  efficiency 
and  safety  of  a  surface  transportation 
system. 

Life-cycle  cost  analysis  means  an 
evaluation  of  costs  incurred  over  the  life 
of  a  project  allowing  a  comparative 
analysis  between  or  among  various 
alternatives.  Life-cycle  cost  analysis 
promotes  consideration  of  total  cost, 
including  maintenance  and  operation 
expenditures.  Comprehensive  life-cycle 
cost  analysis  includes  all  economic 
variables  essential  to  the  evaluation 
including  user  costs  such  as  delay, 
safety  costs  associated  with 
maintenance  and  rehabilitation  projects, 
agency  capital  costs,  and  life-cycle 
maintenance  costs. 

Metropolitan  planning  area  means  the 
geographic  area  in  which  the 
metropolitan  transportation  plaiming 
process  required  by  23  U.S.C.  134  and 
49  U.S.C.  5303-5306  must  be  carried 
out. 

Metropolitan  planning  organization 
(MPO)  means  the  forum  for  cooperative 
transportation  decisionmaking  for  the 
metropolitan  planning  area  pursuant  to 
23  U.S.C.  134  and  49  U.S.C.  5303. 

National  Forest  System  means  all  the 
lands  and  waters  reported  by  the  Forest 
Service  as  being  part  of  the  National 
Forest  System,  including  those  generally 
known  as  National  Forests  and  National 
Grasslands. 


Operations  means  those  activities 
associated  with  managing,  controlling, 
and  regulating  highway  traffic. 

Secretary  means  the  Secretary  of 
Transportation. 

Serviceability  means  the  degree  to 
which  a  bridge  provides  satisfactory 
service  from  the  point  of  view  of  its 
users. 

State  means  any  one  of  the  fifty 
States,  the  District  of  Columbia,  or 
Puerto  Rico. 

Transportation  facilities  means  roads, 
streets,  bridges,  parking  areas,  transit 
vehicles,  and  other  related 
transportation  infrastructure. 

Transportation  Management  Area 
(TMA)  means  an  urbanized  area  with  a 
population  over  200,000  (as  determined 
by  the  latest  decennial  census)  or  other 
area  when  TMA  designation  is 
requested  by  the  Governor  and  the  MPO 
(or  affected  local  officials),  and  officially 
designated  by  the  Administrators  of  the 
FHWA  and  the  Federal  Transit 
Administration  (FTA).  The  TMA 
designation  applies  to  the  entire 
metropolitan  planning  area(s). 

Tri-party  means  the  joint,  cooperative, 
shared  partnership  among  the  Federal 
Lands  Highway  Division  (FLHD),  State 
Department  of  Transportation  (State 
DOT),  and  the  Forest  Service  (FS)  to 
carry  out  the  FH  program. 

Subpart  B — Forest  Highway  Program 
Management  Systems 

§971.200    Purpose. 

The  purpose  of  this  subpart  is  to 
implement  23  U.S.C.  204  which  requires 
the  Secretary  and  the  Secretary  of  each 
appropriate  Federed  land  management 
agency  to  develop,  to  the  extent 
appropriate,  safety,  bridge,  pavement, 
and  congestion  management  systems  for 
roads  funded  under  the  FLHP. 

§971.202    Applicability. 

The  provisions  in  this  subpart  are 
applicable  to  the  FHWA,  the  Forest 
Service  and  the  State  DOTs  that  are 
responsible  for  satisfying  these 
requirements  for  management  systems 
pursuant  to  23  U.S.C.  204. 

§  971 .204    Management  systems 
requirements. 

(a)  The  tri-party  partnership  shall 
develop,  establish  and  implement  the 
management  systems  as  described  in 
this  subpart.  The  management  systems 
may  be  tailored  to  meet  the  FH  program 
goals,  policies,  and  needs. 

(b)  The  tri-party  partnership  shall 
develop  and  implement  procedures  for 
the  acceptance  of  the  existing,  or  the 
development,  establishment, 
implementation  and  operation  of  new 


management  systems.  The  procedures 
shall  include: 

(1)  A  process  for  ensuring  the  output 
of  the  management  systems  are 
considered  in  the  development  of  the 
FH  program  transportation  plans  and 
transportation  improvement  programs, 
and  in  making  project  selection 
decisions  under  23  U.S.C.  204; 

(2)  A  process  for  the  analyses  and 
coordination  of  all  management  systems 
outputs  to  systematically  operate, 
maintain,  and  upgrade  existing 
transportation  assets  cost-effectively; 

(3)  A  description  of  each  management 
system; 

(4)  A  process  to  operate  and  maintain 
the  management  systems  and  their 
associated  databases;  and 

(5)  A  process  for  data  collection, 
processing,  analysis,  and  updating  for 
each  management  system. 

(c)  All  management  systems  will  use 
databases  with  a  common  or 
coordinated  reference  system,  that  can 
be  used  to  geolocate  all  database 
information,  to  ensure  that  data  across 
management  systems  are  comparable. 

(d)  Existing  data  som-ces  may  be  used 
by  the  tri-party  partnership  to  meet  the 
management  system  requirements. 

(e)  The  tri-party  partnership  shall 
develop  an  appropriate  means  to 
evaluate  the  effectiveness  of  the 
management  systems  in  enhancing 
transportation  investment 
decisionmaking  and  improving  the 
overall  efficiency  of  the  affected 
transportation  systems  and  facilities. 
This  evaluation  is  to  be  conducted 
periodically,  preferably  as  part  of  the  FS 
planning  process. 

(f)  The  management  systems  shall  be 
operated  so  investment  decisions  based 
on  management  system  outputs  can  be 
accomplished  at  the  State  area  level. 

§  971 .206    Funds  for  establishment, 
development,  and  implementation  of  the 
systems. 

The  FLHP  FH  program  funds  may  be 
used  for  development,  establishment, 
and  implementation  of  the  management 
systems.  These  funds  are  to  be 
administered  in  accordance  with  the 
procedures  and  requirements  applicable 
to  the  funds. 

§  971 .208    Federal  lands  Pavement 
Management  System  (RMS). 

In  addition  to  the  requirements 
provided  in  §971.204,  the  PMS  must 
meet  the  following  requirements: 

(a)  The  tri-party  partnership  shall 
have  PMS  coverage  of  all  FHs  and  other 
associated  facilities,  as  appropriate, 
funded  under  the  FLHP. 
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(b)  The  PMS  may  be  based  on  the 
concepts  described  in  the  AASHTO's 
"Pavement  Management  Guide."  ^ 

(c)  The  PMS  may  be  utilized  at 
various  levels  of  technical  complexity 
depending  on  the  nature  of  the 
transportation  network.  These  different 
levels  may  depend  on  mileage, 
functional  classes,  volumes,  loading, 
usage,  sinface  type,  or  other  criteria  the 
tri-party  partnership  deems  appropriate. 

(d)  The  PMS  shall  be  designed  to  fit 
the  FH  program  goals,  policies,  criteria, 
and  needs  using  the  following 
components,  at  a  minimum,  as  a  basic 
framework  for  a  PMS: 

(1)  A  database  and  an  ongoing 
program  for  the  collection  and 
maintenance  of  the  inventory, 
inspection,  cost,  and  supplemental  data 
needed  to  support  the  PMS.  The 
minimiun  PMS  database  shall  include: 

(i)  An  inventory  of  the  physical 
pavement  features  including  the  number 
of  lanes,  length,  width,  siuface  type, 
functional  classification,  and  shoulder 
information; 

(ii)  A  history  of  project  dates  and 
types  of  construction,  reconstruction, 
rehabilitation,  and  preventive 
maintenance.  If  some  of  the  inventory  or 
historic  data  is  difficult  to  establish,  it 
may  be  collected  when  preservation  or 
rec»nstruction  work  is  performed; 

(ili)  A  condition  survey  that  includes 
ride,  distress,  rutting,  and  surface 
fi-iction  (as  appropriate); 

(iv)  Traffic  information  including 
volumes  and  vehicle  classification  (as 
appropriate);  and   ■ 

(v)  Data  for  estimating  the  costs  of 
actions. 

(2)  A  system  for  applying  network 
level  analytical  procedures  that  are 
capable  of  analyzing  data  for  all  FHs 
and  other  appropriate  associated 
facilities  in  the  inventory  or  any  subset. 
The  minimum  analyses  shall  include: 

(i)  A  pavement  condition  analysis  that 
includes  ride,  distress,  rutting,  and 
surface  friction  (as  appropriate); 

(ii)  A  pavement  performance  analysis 
that  includes  present  and  predicted 
performance  and  em  estimate  of  the 
remaining  service  life  (performance  and 
remaining  service  life  to  be  developed 
with  time);  and 

(iii)  An  investment  analysis  that: 

(A)  Identifies  alternative  strategies  to 
improve  pavement  conditions; 

(B)  Estimates  costs  of  any  pavement 
improvement  strategy; 


'  "Pavemenl  Management  Guide,"  AASHTO, 
20O1,  is  available  for  inspection  as  prescribed  at  49 
CFR  part  7.  It  may  be  purchased  online  at  http:// 
H'ww.transportalion.org/publications/bookstore.nsf 
or  mail  addressed  to  the  American  Association  of 
Stale  Highway  and  Transportation  Officials 
(AASHTO).  Publication  Order  Dept.,  P.O.  Box 
96716,  Washington.  DC  20090-6716. 


(C)  Determines  maintenance,  repair, 
and  rehabilitation  strategies  for 
pavements  using  life-cycle  cost  analysis 
or  a  comparable  procedure; 

(D)  Provides  for  short  and  long  term 
budget  forecasting;  and 

(E)  Recommends  optimal  allocation  of 
limited  funds  by  developing  a 
prioritized  list  of  candidate  projects 
over  a  predefined  planning  horizon 
(both  short  and  long  term). 

(e)  For  any  FHs  and  other  appropriate 
associated  facilities  in  the  inventory  or 
subset  thereof,  PMS  reporting 
requirements  shall  include,  but  are  not 
limited  to,  percentage  of  roads  in  good, 
fair,  and  poor  condition. 

§  971 .21 0    Federal  Lands  Bridge 
Management  System  (BMS). 

In  addition  to  the  requirements 
provided  in  §  971.204,  the  BMS  must 
meet  the  following  requirements: 

(a)  The  tri-party  partnership  shall 
have  a  BMS  for  the  FH  bridges  funded 
under  the  FLHP  and  required  to  be 
inventoried  and  inspected  under  23  CFR 
part  650,  subpart  C,  National  Bridge 
Inspection  Standards  (NBIS). 

(b)  The  BMS  may  be  based  on  the 
concepts  described  in  the  AASHTO's 
"Guidelines  for  Bridge  Management 
Systems. "2 

(c)  The  BMS  shall  be  designed  to  fit 
the  FH  program  goals,  policies,  criteria, 
and  needs  using  the  following 
components,  as  a  minimum,  as  a  basic 
framework  for  a  BMS: 

(1)  A  database  and  an  ongoing 
program  for  the  collection  and 
maintenance  of  the  inventory, 
inspection,  cost,  and  supplemental  data 
needed  to  support  the  BMS.  The 
minimum  BMS  database  shall  include: 

(i)  The  inventory  data  required  by  the 
NBIS  (23  CFR  650.311); 

(ii)  Data  characterizing  the  severity 
and  extent  of  deterioration  of  bridge 
elements; 

(iii)  Data  for  estimating  the  cost  of 
improvement  actions; 

(iv)  Traffic  information  including 
volumes  and  vehicle  classification  (as 
appropriate);  and 

(v)  A  history  of  conditions  and  actions 
taken  on  each  bridge,  excluding  minor 
or  incidental  maintenance. 

(2)  A  system  for  applying  network 
level  analytical  procedures  at  the  State 
or  local  area  level,  as  appropriate,  and 
capable  of  analyzing  data  for  all  bridges 


2  "Guidelines  for  Bridge  Management  Systems," 
AASHTO.  1993.  is  available  for  inspection  as 
prescribed  at  49  CFR  part  7.  It  may  be  purchased 
on  line  at  httpj/w'ww.transportation.org/ 
publications/bookstore. nsf  or  mail  addressed  to  the 
American  Association  of  State  Highway  and 
Transportation  Officials  (AASHTO).  Publication 
Order  Dept..  P.O.  Box  96716,  Washington,  DC 
20090-6716. 


in  the  inventory  or  any  subset.  The 
minimum  analyses  shall  include: 

(i)  A  prediction  of  performance  and 
estimate  of  the  remaining  service  life  of 
structural  and  other  key  elements  of 
each  bridge,  both  with  and  without 
intervening  actions;  and 

(ii)  A  recommendation  for  optimal 
allocation  of  limited  funds  through 
development  of  a  prioritized  list  of 
candidate  projects  over  predefined  short 
and  long  term  planning  horizons. 

(d)  The  BMS  may  include  the 
capability  to  perform  an  investment 
analysis  as  appropriate,  considering  size 
of  structure,  traffic  volume,  and 
structural  condition.  The  investment 
analysis  may: 

(1)  Identify  alternative  strategies  to 
improve  bridge  condition,  safety  and 
serviceability; 

(2)  Estimate  the  coSts  of  any  strategies 
ranging  from  maintenance  of  individual 
elements  to  full  bridge  replacement; 

(3)  Determine  maintenance,  repair, 
and  rehabilitation  strategies  for  bridge 
elements  using  life  cycle  cost  analysis  or 
a  comparable  procedure;  and 

(4)  Provide  short  and  long  term 
budget  forecasting. 

(e)  For  any  bridge  in  the  inventory  or 
subset  thereof,  BMS  reporting 
requirements  shall  include,  but  are  not 
limited  to,  percentage  of  non-deficient 
bridges. 

§  971 .21 2    Federal  Lands  Safety 
Management  System  (SMS). 

In  addition  to  the  requirements 
provided  in  §  971.204,  the  SMS  must 
meet  the  following  requirements: 

(a)  The  tri-party  partnership  shall 
have  an  SMS  for  transportation  systems 
providing  access  to  and  within  National 
Forests  and  Grasslands,  and  funded 
under  the  FLHP. 

(b)  The  SMS  may  be  based  on  the 
guidance  in  "Safety  Management 
Systems:  Good  Practices  for 
Development  and  Implementation."^ 

(c)  The  tri-party  partnership  shall 
utilize  SMS  to  ensure  that  safety  is 
considered  and  implemented,  as 
appropriate,  in  all  phases  of 
transportation  system  planning,  design, 
construction,  maintenance,  and 
operations. 

(d)  The  SMS  may  be  utilized  at 
various  levels  of  complexity  depending   • 
on  the  nature  of  the  facility  and/or 
network  involved. 


'"Safety  Management  Systems:  Good  Practices 
for  Development  and  Implementation."  FHWA  and 
NHTSA.  May  1996.  may  be  obtained  at  the  FHWA. 
Office  of  Safety.  Room  3407.  400  Seventh  St..  SW.. 
Washington,  DC  20590.  or  ele«:tronically  at  http:// 
safety.fbwa.dot.gov/media/docunwnts.htm.  It  is 
available  for  inspection  and  copying  as  prescribed 
at  49  CFR  part  7. 
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(e)  The  SMS  shall  be  designed  to  fit 
the  FH  program  goals,  policies,  criteria, 
and  needs  and  shall  contain  the 
following  components: 

(1)  An  ongoing  program  for  the 
collection,  maintenance  and  reporting  of 
a  database  that  includes: 

(i)  Accident  records  with  detail  for 
analysis  such  as  accident  type  using 
standard  reporting  descriptions  (e.g., 
right-angle,  rear-end,  head-on, 
pedestrian-related,  etc.),  location, 
description  of  event,  severity,  weather 
and  cause; 

(ii)  An  inventory  of  safety 
appurtenances  such  as  signs, 
delineators,  and  guardrails  (including 
terminals); 

(iii)  Traffic  information  including 
volume  and  vehicle  classification  (as 
appropriate);  and 

(iv)  Accident  rates  by  customary 
criteria  such  as  location,  roadway 
classification,  and  vehicle  miles  of 
travel. 

(2)  Development,  establishment,  and 
implementation  of  procedures  for: 

(i)  Routine  maintenance  and 
upgrading  of  safety  appurtenances 
including  highway  rail  crossing  safety 
devices,  signs,  highway  elements,  and 
operational  featiu-es,  where  appropriate; 

(ii)  Identifying,  investigating,  and 
analyzing  hazardous  or  potentially 
hazardous  transportation  system  safety 
problems,  roadway  locations  and 
features; 

(iii)  Establishing  countermeasures  and 
setting  priorities  to  correct  the  identified 
hazards  and  potential  hazards. 

(3)  Identification  of  focal  points  for  all 
contacts  at  State,  regional.  Tribal  and 
local  levels  to  coordinate,  develop, 
establish,  and  implement  the  SMS 
among  the  agencies. 

(f)  While  the  SMS  applies  to 
appropriate  transportation  systems 
providing  access  to  and  within  National 
Forests  and  Grasslands  funded  under 
the  FLHP,  the  extent  of  system 
requirements  (e.g.,  data  collection, 
analyses,  and  standards)  for  low  volume 
roads  may  be  tailored  to  be  consistent 
with  the  functional  classification  of  the 
roads.  However,  adequate  requirements 
should  be  included  for  each  roadway  to 
provide  for  effective  inclusion  of  safety 
decisions  in  the  administration  of  the 
FH  program. 

§  971 .21 4    Federal  Lands  Congestion 
Management  System  (CMS). 

(a)  For  purposes  of  this  section, 
congestion  means  the  level  at  which 
transportation  system  performance  is  no 
longer  acceptable  due  to  traffic 
interference.  For  portions  of  the  FH 
network  outside  the  boundaries  of 
TMA's,  the  tri-party  partnership  shall: 


(1)  Develop  criteria  to  determine 
when  a  CMS  is  to  be  implemented  for 
a  specific  FH;  and 

(2)  Have  CMS  coverage  for  the 
transportation  systems  providing  access 
to  and  within  National  Forests,  as 
appropriate,  that  meets  minimum  CMS 
criteria. 

(b)  The  tri-party  partnership  shall 
consider  the  results  of  the  CMS  when 
selecting  the  implementation  of 
strategies  that  provide  the  most  efficient 
and  effective  use  of  existing  and  future 
transportation  facilities. 

(c)  In  addition  to  the  requirements 
provided  in  §971.204,  the  CMS  must 
meet  the  following  requirements: 

(1)  For  those  FH  transportation 
systems  that  require  a  CMS,  in  both 
metropolitan  and  non-metropolitan 
areas,  consideration  shall  be  given  to 
strategies  that  reduce  private  automobile 
travel  and  improve  existing 
transportation  efficiency.  Approaches 
may  include  the  use  of  alternative  mode 
studies  and  implementation  plans  as 
components  of  the  CMS. 

(2)  A  CMS  will: 

(i)  Identify  and  document  measures 
for  congestion  (e.g.,  level  of  service); 
(ii)  Identify  the  causes  of  congestion; 

(iii)  Include  processes  for  evaluating 
the  cost  and  effectiveness  of  alternative 
strategies  to  manage  congestion; 

(iv)  Identify  the  anticipated  benefits  of 
appropriate  alternative  traditional  and 
nontraditional  congestion  management 
strategies; 

(v)  Determine  methods  to  monitor  and 
evaluate  the  performance  of  the  multi- 
modal transportation  system;  and 

(vi)  Appropriately  consider  the 
following  example  categories  of 
strategies,  or  combinations  of  strategies 
for  each  area: 

(A)  Transportation  demand 
management  measures; 

(B)  Traffic  operational  improvements; 

(C)  Public  transportation 
improvements; 

(D)  ITS  technologies;  and 

(E)  Additional  system  capacity. 
[PR  Doc.  03-103  Filed  1-7-03;  8:45  am] 
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Federal  Lands  Highway  Program; 
Management  Systems  Pertaining  to  the 
Fish  and  Wildlife  Service  and  the 
Refuge  Roads  Program 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

summary:  The  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21) 
requires  the  Secretary  of  Transportation 
and  the  Secretary  of  each  appropriate 
Federal  land  management  agency  to 
develop,  to  the  extent  appropriate, 
safety,  bridge,  pavement,  and  congestion 
management  systems  for  roads  funded 
under  the  Federal  Lands  Highway 
program  (FLHP).  The  Secretary  of 
Transportation  has  delegated  the 
authority  to  the  FHWA  to  serve  as  the 
lead  agency  within  the  U.S.  DOT  to 
implement  the  FLHP.  The  roads  funded 
under  the  FLHP  include  Park  Roads  and 
Parkways,  Forest  Highways,  Refuge 
Roads,  and  Indian  Reservation  Roads. 
This  rulemaking  proposes  to  provide  for 
the  development  and  implementation  of 
safety,  bridge,  pavement,  and  congestion 
management  systems  for  transportation 
facilities  serving  the  National  Wildlife 
Refuge  System  (Refuge  System)  funded 
under  the  FLHP. 

DATES:  Comments  must  be  received  on 
or  before  March  10,  2003. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590,  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  All  comments 
should  include  the  docket  niunber  that 
appears  in  the  heading  of  this 
document.  All  comments  received  will 
be  available  for  examination  and 
copying  at  the  above  address  between  9 
a.m.  euid  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgment  page 
that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  Bini,  Federal  Lands  Highway, 
HFPD-2,  (202)  366-6799.  FHWA,  400 
Seventh  Street,  SW.,  Washington,  DC 
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20590;  office  hours  are  from  7:45  a.m.  to 
4:15  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  For  legal 
questions,  Ms.  Vivian  Philbin,  HFL-16, 
(303)  716-2122,  FHWA,  555  Zang 
Street,  Lakewood,  CO  80228.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
m.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMAHON: 

Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 
Management  System  (DMS):  http:// 
dmses.dot.gov/submit.  Acceptable 
formats  include:  MS  Word  (versions  95 
to  97),  MS  Word  for  Mac  (versions  6  to 
8),  Rich  Text  File  (RTF),  American 
Standard  Code  Information  Interchange 
(ASai)(TXT),  Portable  Document 
Format  (PDF),  and  WordPerfect 
(versions  7  to  8).  The  DMS  is  available 
24  hoiu-s  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  under  the 
help  section  of  the  Web  site. 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
page  at:  http://www.access.gpo.gov/ 
nara. 

Background 

Section  1115(d)  of  the  TEA-21  (Public 
Law  105-178,  112  Stat.  107, 156  (1998)) 
amended  23  U.S.C.  204  to  require  the 
Secretary  of  Transportation  and  the 
Secretary  of  each  appropriate  Federal 
land  management  agency,  to  the  extent 
appropriate,  to  develop  safety,  bridge, 
pavement,  and  congestion  management 
systems  for  roads  funded  under  the 
FLHP.  A  management  system  is  a 
process  for  collecting,  organizing  and 
analyzing  data  to  provide  a  strategic 
approach  to  transportation  planning, 
program  development,  and  project 
selection.  Its  purposes  are  to  improve 
transportation  system  performance  and 
safety,  and  to  develop  alternative 
strategies  for  enhancing  mobility  of 
people  and  goods. 

Tne  roads  funded  under  the  FLHP 
include,  but  are  not  limited  to,  Park 
Roads  and  Parkways,  Forest  Highways, 
Refuge  Roads,  and  Indian  Reservation 
Roads.  The  Secretary  of  Transportation 
delegated  to  the  FHWA  the  authority  to 
serve  as  the  lead  agency  within  the  U.S. 
Department  of  Transportation  to 
administer  the  FLHP  (see  49  CFR 


1.48(b)(29)).  This  rulemaking  action 
addresses  the  management  systems  for 
the  Fish  and  Wildlife  Service  (FWS)  and 
the  Refuge  Roads  program. 

On  September  1, 1999,  the  FHWA 
issued  an  advance  notice  of  proposed 
rulemaking  (ANPRM)  to  solicit  public 
comments  concerning  development  of 
this  proposed  rule  pertaining  to  the 
FWS  and  the  Refuge  Roads  program  (64 
FR  47741).  The  ANPRM  requested 
comments  on  the  feasibility  of 
developing  a  rule  to  meet  both  the 
transportation  planning  and 
management  systems  requirements  of 
the  TEA-21.  Therefore,  comments  made 
to  the  docket  addressed  both 
transportation  planning  and 
management  systems  issues.  However, 
the  FHWA  has  decided  to  publish 
separate  NPRMs  for  transportation 
planning  and  management  systems.  For 
this  reason,  this  NPRM  concerns  only 
the  development  of  the  management 
systems.  This  NPRM  includes  responses 
to  the  comments  submitted  to  the 
docket  on  the  ANPRM  that  addressed 
the  proposed  development  of  the  four 
management  systems.  Those  conmients 
on  the  ANPRM  that  addressed 
transportation  planning  will  be 
addressed  at  a  later  date.  The  FHWA 
received  comments  addressing  the 
management  systems  from  various  State 
Departments  of  Transportation.  These 
comments  are  siunmarized  below. 
Specific  comments  may  be  obtained  by 
reviewing  the  materials  in  the  docket. 

Based  on  the  comments  on  the 
ANPRM,  the  FHWA  has  developed  this 
NPRM  to  provide  for  the  development 
and  implementation  of  pavement, 
bridge,  safety,  and  congestion 
management  systems  for  transportation 
facilities  serving  the  Refuge  System 
funded  under  the  FLHP.  Separate 
NPRMs  on  management  systems  have 
also  been  developed  for  the  National 
Park  Service  (NPS)  and  the  Park  Roads 
and  Parkways  program,  the  Forest 
Service  (FS)  and  the  Forest  Highway 
program,  and  the  Bureau  of  Indian 
Affairs  (BIA)  and  the  Indian  Reservation 
Roads  program.  The  other  three  related 
NPRMs  are  published  elsewhere  in 
today's  Federal  Register. 

On  April  21,  2000,  then  President 
Clinton  issued  Executive  Order  (EO) 
13148,  Greening  the  Government 
Through  Leadership  in  Environmental 
Management.  This  EO  requires  all 
Federal  agencies  to  implement  an 
environmental  management  system 
(EMS)  to  ensiue  that  agencies  develop 
strategies  to  support  environmental 
leadership  in  programs,  policies,  and 
procedures  and  that  senior  level 
managers  explicitly  and  actively 
endorse  these  strategies.  The  EO 


requires  that  agencies  implement  an 
EMS  no  later  than  December  31,  2005. 
Furthermore,  in  an  April  1,  2002,  letter, 
the  Bush  Administration  encoiuaged  all 
agencies  to  promote  the  use  of  EMS  in  ■-> 
Federal,  State,  local,  and  private 
facilities  and  directed  the 
Environmental  Protection  Agency  (EPA) 
to  report  annually  on  how  well  each 
agency  has  done  in  promoting  EMS. 

The  FHWA  has  already  begun 
working  toward  establishing  an  EMS. 
Additionally,  the  FWHA  is  working 
with  the  American  Association  of  State 
Highway  and  Transportation  Officials' 
(AASHTO)  Center  for  Environmental 
Excellence  to  include  EMS  as  part  of  an 
environmental  stewardship 
demonstration  project.  The  FHWA  is 
ciurently  providing  technical  and 
financial  assistance  to  the  Center,  which 
in  turn  supports  States  that  have 
initiated  EMSs.'  Furthermore,  the 
FHWA  continues  to  demonstrate 
environmental  stewardship  by 
encouraging  the  use  of  EMS  in  the 
construction,  operation,  and 
maintenance  of  transportation  facilities. 

Although  an  EMS  may  have  some 
overlap  with  the  four  management 
systems  that  are  the  subject  of  this 
proposed  rulemaking,  the  FHWA  has 
decided  not  to  incorporate  the  EMS  in 
this  rulemaking.  The  FHWA  believes 
that  great  progress  has  been  made  on  the 
EMS  and  promoting  the  use  of  EMS  by 
the  States.  In  addition,  the  FHWA  has  ^ 
a  long-stsinding  working  relationship 
with  the  Federal  Land  Management 
Agencies  (FLMAs)  through  the  Federal , 
Lands  Highway  Program.  The  natural 
resource  conservation  and  preservation 
missions  of  these  agencies  have  led  to 
the  development  of  a  jointly  held 
environmental  ethic  that  pervades 
transportation  project  decision-making 
through  the  use  of  context  sensitive 
design,  best  management  practices,  and 
a  heightened  sensitivity  to 
environmental  impacts.  This 
relationship  provides  a  strong 
foundation  for  the  FHWA  to  encourage 
the  use  of  environmental  management 
systems  by  the  FLMAs.  For  example,  the 
National  Park  Service  currently  has  an 
initiative  underway  to  implement  a 
service-wide  EMS  approach.  The  FHWA 
and  the  NPS  can  evaluate  ways  to 
coordinate  the  use  and  development  of 
the  EMS  with  the  transportation 
management  systems  through  the  joint 
development  of  the  management  system 
implementation  plan  called  for  in  this 


■  More  information  on  how  EMS  applies  to 
transportation  organizations  can  be  found  on  the 
■  AASHTO's  Center  for  Environmental  Excellence 
Web  site  at  the  following  URL:  http/Zitre.ncsu.edu/ 
AASHTO/stewardsbip. 


1098 


Federal  Register /Vol.  68,  No.  5 /Wednesday,  January  8,  2003 /Proposed  Rules 


rulemaking.  A  similar  approach  can  be 
used  with  all  of  the  FLMAs. 

Any  EMS  developed  by  the  FHWA,  or 
by  a  FLMA,  will  not  have  an  adverse 
effect  on  any  of  the  management 
systems  in  this  proposed  rulemaking. 
Instead,  such  an  EMS  may  help  foster  a 
movement  toward  the  use  of  a 
comprehensive  asset  management 
system  that  incorporates  EMS,  along 
with  the  transportation  management 
systems  proposed  in  this  rulemaking, 
and  others  not  covered  in  this  proposed 
action,  such  as  a  maintenance 
management  system.  The  role  of  the 
EMS  in  a  more  comprehensive  approach 
would  demonstrate  a  commitment  to 
environmental  stewardship  that  goes 
beyond  the  individual  project  level  or 
the  development  of  a  multi-project 
transportation  program.  The  EMS 
should  be  a  fundamentally  important 
business  tool  that  pervades  all  aspects  of 
FLMA  transportation  decision-making. 
The  FHWA  will  continue  to  advance  its 
EMS  and  promote  the  EMS  initiatives  of 
the  FLMAs  through  implementation 
planning  for  the  transportation 
management  systems.  In  addition,  the 
FHWA  will  continue  to  promote  the  use 
of  EMSs  in  the  construction,  operation, 
and  maintenance  of  transportation 
facilities. 

In  developing  the  management  system 
implementation  plans,  the  need  for  data 
elements  that  address  the  environmental 
performance  measures  can  be  evaluated 
in  relationship  to  individual  agency 
plans  to  implement  an  EMS.  This  could 
provide  an  opportunity  for  the  ongoing 
collection  of  environmental 
information,  if  appropriate  and 
necessary.  At  a  minimum,  this  would 
provide  an  opportunity  to  link  existing 
environmental  data  to  the  transportation 
management  systems  using  a  geographic 
information  system  common  to  both 
systems. 

From  the  FHWA's  stewEirdship 
perspective  regarding  the  Federal  Lands 
Highway  Program,  EMS  is  most 
appropriately  pursued  as  part  of  sound 
FLMA  business  management  planning. 
Thus,  the  FHWA  has  decided  not  to 
address  the  EMS  requirement  in  this 
proposed  rulemaking  action. 

Summary  of  Comments  Received  on  the 
ANPRM  Pertaining  to  the  FWS  and  the 
Refuge  Roads  Program 

The  following  discussion  summarizes 
the  comments  received  on  the  ANPRM 
and  the  FHWA's  response  to  these 
comments.  This  discussion  provides  the 
public  a  general  sense  of  the  issues 
addressed  in  the  comments.  As 
previously  stated,  this  NPRM  is 
intended  for  the  development  of 
management  systems.  Therefore,  this 


smnmary  contains  only  comments  and 
responses  related  to  the  management 
systems.  There  are  instances  where 
reference  is  made  to  transportation 
planning  issues  because  the 
management  systems  serve  as  a  guide  to 
planning  activities. 

Rule  Development 

Comments:  The  majority  of  conunents 
supported  the  FHWA's  proposal  to 
develop  "separate  rules"  pertaining  to 
the  FWS  and  the  Refuge  Roads  program, 
the  NPS  and  the  Park  Roads  and 
Parkways  program,  the  BIA  and  the 
Indian  Reservations  Roads  program,  and 
the  FS  and  the  Forest  Highway  program. 
The  commenters  in  favor  of  this 
proposal  pointed  out  the  fact  that 
transportation  planning  functions  for 
the  different  Federal  lands  highways  are 
performed  by  various  Federal,  State,  and 
local  entities,  depending  on  ownership 
of  the  roadways  and  responsibilities  for 
constructing  and  maintaining  the 
facilities. 

The  Wisconsin  DOT  and  the 
Kentucky  Transportation  Cabinet 
offered  an  opposite  view.  These  two 
State  Transportation  Departments 
requested  that  we  develop  only  one 
general  rule  applicable  to  all  foiu 
agencies.  The  Wisconsin  DOT  suggested 
that  this  rule  be  flexible  so  that  it 
recognizes  the  different  approaches 
used  by  the  States.  The  Kentucky 
Transportation  Cabinet  recommended 
that  the  rule  should  require  the  Federal 
land  management  agencies  (FLMAs)  to 
develop  Memoranda  of  Understanding 
or  Agreements  that  would  address  the 
consistency  between  the  Federal  land 
transportation  planning  procediues  and 
those  required  under  23  U.S.C.  134  and 
135.  The  Kentucky  Transportation 
Cabinet  was  concerned  that  the 
additional  rules  might  jeopardize 
existing  procedures  already  in  effect. 

Response:  Following  the 
recommendations  from  the  majority  of 
commenters,  the  FHWA,  in  consultation 
with  each  appropriate  Federal  land 
management  agency,  developed  a 
separate  rule  pertaining  to  each  agency: 
The  FWS,  the  NPS,  the  FS,  and  the  BL\. 
The  variance  among  the  rules  allows  for 
the  signiHcant  differences  in  the 
ownership,  jurisdiction,  and 
maintenance  responsibilities  that  the 
FLMAs  exercise  over  the  subject 
roadways  addressed  in  the  rule.  To 
ensure  uniformity,  the  FHWA 
coordinated  the  development  of  each 
NPRM,  so  that  similar  text  and  format 
are  contained  in  each  of  the  rules. 


Addressing  the  Management  Systems 
Requirements 

Comments:  Many  States  believe  that 
the  management  systems  should  only  be 
developed  as  needed  and  should  relate 
to  systems  that  are  already  implemented 
by  States  and  local  agencies.  It  was 
recommended  that  the  FHWA 
encourage  the  Federal  agencies  to 
explore  and  use  the  States'  existing 
systems.  The  States  also  recommended 
the  systems  be  tailored  to  fit  local 
conditions,  and  be  applicable  solely  to 
the  portion  of  the  Federal  lands 
highways  owned  and  maintained  by 
Federal  agencies.  Many  of  the  States  are 
concerned  that  the  implementation  of 
the  management  systems  may  affect  the 
current  working  relationships  among 
State,  Tribal,  local,  and  Federal 
agencies.  The  Wisconsin  DOT 
encouraged  the  FHWA  to  work  with  the 
FLMA's  and  State  Transportation 
Departments  to  clarify  ownership 
discrepancies  between  Federal  and  State 
data.  "They  suggested  that  the  FLMA's 
have  accurate  data  reflecting  the  amount 
of  mileage  the  agencies  own  by  location. 
Further,  these  data  have  to  agree  with 
data  reported  by  States  in  the  Highway 
Performance  Monitoring  System 
(HPMS)  database.2 

Response:  The  stakeholders'  concerns 
presented  above  were  considered  in  the 
development  of  this  NPRM.  Each  of  the 
proposed  management  system  rules 
calls  for  the  FHWA,  in  cooperation  with 
the  FLMA,  to  develop  an 
implementation  plan  or  implementation 
procedures  for  each  of  the  management 
systems.  In  addition,  flexibility  is 
provided  to  determine  criteria  for  the 
need  and  applicability  of  each  of  the 
FLMAs  management  systems.  These 
implementation  plans  will  provide  the 
opportunity  to  relate  the  FLMA 
management  systems  to  systems  already 
implemented  by  States  and  local 
agencies.  It  will  also  allow  the 
management  systems  to  be  tailored  to  fit 
a  broad  range  of  local  conditions,  and  to 
avoid  inefficient  duplication  of 
management  systems  already  in  use  by 
the  States.  Development  of  the 
implementation  plans  will  provide  an 
opportiuiity  to  strengthen  the  working 
relationships  among  Federal,  State, 
Tribal  and  local  agencies,  as  well  as 
define  responsibility  for  and  ownership 
of  data. 


^The  UPMS  was  developed  in  1978  as  a  national 
highway  transportation  system  database.  It  includes 
limited  data  on  all  public  roads,  more  detailed  data 
for  a  sample  of  the  arterial  and  collector  functional 
system,  and  certain  summary  information  for 
urbanized,  small  urban  and  rural  areas.  Additional 
information  about  this  database  is  available  online 
at  the  URL:  http://www.fhwa.dot.gov/ohim. 
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Comments:  The  Wisconsin  DOT  also 
stated  that  the  FHWA  should  clarify  that 
this  rule  and  the  National  Highway 
System  (NHS)  Designation  Act  of  1995, 
Public  Law  104-59,  109  Stat.  568.  do 
not  make  the  implementation  of 
management  systems  mandatory. 

Responses:  While  it  is  correct  that  the 
Public  Law  104-59  made  the 
management  systems  optional  for  States 
and  Metropolitan  Planning 
Organizations  (MPOs),  except  for  the 
congestion  management  systems  in 
MPOs  with  a  population  of  greater  than 
200,000,  section  1115(d)  of  TEA-21 
applies  to  the  Federal  land  management 
agencies,  not  directly  to  the  States; 
however,  States  may  be  requested  to 
provide  information.  The  TEA-21, 
enacted  on  June  9, 1998,  amended  23 
U.S.C.  204  to  specify  "The  Secretary 
and  the  Secretary  of  each  appropriate 
Federal  land  management  agency  shall, 
to  the  extent  appropriate,  develop  by 
rule  safety,  bridge,  pavement,  and 
-congestion  management  systems  for 
roads  funded  under  the  Federal  lands 
highways  program."  Therefore,  the 
development  and  implementation  of  the 
management  systems,  where 
appropriate,  is  mandated  by  law  for  the 
Federal  land  management  agencies. 

Approach  to  Structure  of  Proposed 
Regulation 

In  the  development  of  this  proposed 
rule,  the  FHVvA  has  attempted  to 
minimize  the  level  of  data  collection 
and  analyses  required.  The  FHWA  now 
solicits  comments  on  the  extent  to 
which  this  strategy  has  been  achieved. 
Any  comments  suggesting  that  the 
strategy  has  not  been  successful  should 
identify  the  specific  reasons  why 
requirements  and/or  provisions  are 
burdensome.  Suggestions  to  lessen 
burdens  are  welcome. 

Section-by-Section  Analysis 

Subpart  A 

Section  972.100    Purpose' 

This  section  states  that  subpart  A 
provides  definitions  for  terms  used  in 
this  rule. 

Section  972.102    Applicability 

This  section  states  that  the  definitions 
in  subpart  A  are  applicable  to  this  rule. 

Section  972.104    Definitions 

This  section  incorporates  the  terms 
defined  in  23  U.S.C.  101(a),  49  U.S.C. 
5302,  and  23  CFR  part  450.  It  also 
includes  additional  definitions  for  terms 
used  in  this  part. 

The  phrase  "Federal  lands"  or 
"Indian  lands,"  as  applicable,  would  be 
added  to  the  definitions  of  "bridge 


management  system  (BMS)," 
"congestion  management  system 
(CMS),"  "pavement  management  system 
(PMS),"  and  "safety  management 
system  (SMS)"  to  indicate  the 
distinction  between  the  Federal  or 
Indian  lands,  and  Federal-aid 
management  systems  (refer  to  23  CFR 
part  500  for  definitions  of  the  Federal- 
aid  management  systems).  The 
management  system  definitions  also 
specify  their  applicabilify  to  the  BIA, 
FS,  FWS  and  NPS,  as  appropriate. 

Subpart  B 

Section  972.200    Purpose 

This  section  states  the  purpose  of  this 
proposed  rule,  which  is  to  fulfill  the 
requirements  set  forth  by  the  TEA-21. 

Section  972.202    Applicability 

This  section  defines  the  applicability 
of  the  management  systems. 

Section  972.204    Management  Systems 
Requirements 

This  section  sets  forth  general 
requirements  for  all  foiu-  management 
systems.  Additional  requirements 
appUcable  to  specific  systems  are  in 
§§972.208  through  972.214. 

Paragraph  (a)  states  that  the  FWS  shall 
develop,  establish,  and  implement  the 
management  systems.  Paragraphs  (a) 
and  (e)  provide  flexibility  in  the 
development  of  the  management 
systems.  Paragraph  (b)  requires  the 
FHWA  and  the  FWS  to  develop 
implementation  plans  for  the 
management  systems.  To  ensure  the 
management  systems  are  developed, 
implemented,  and  operated 
systematically,  paragraph  (c)  requires 
the  development  of  procedures  that  will 
include  the  following:  Consideration  of 
management  system  results  in  the 
planning  process;  system  analysis;  a 
description  of  each  management  system; 
operation  and  mcdntenance  of 
management  systems  and  databases;  and 
data  collection,  processing,  analysis, 
and  updating.  Paragraph  (d)  ensures  that 
the  database  has  a  geographical 
reference  system  so  that  information  can 
be  geolocated.  Paragraph  (f)  requires  a 
periodical  evaluation  process  of  the 
effectiveness  of  the  management 
systems,  preferably  as  part  of  the 
transportation  plaiming  process. 
Paragraph  (g)  ensures  that  transportation 
investment  decisions  based  on 
management  system  results  would  be 
used  at  the  regional  level. 

Section  972.206    Funds  for 
Establishment,  Development,  and 
Implementation  of  the  Systems 

This  section  provides  that  the  funds 
available  for  the  Refuge  Roads  program 


can  be  used  for  development, 
establishment,  and  implementation  of 
the  management  systems  in  accordance 
with  legislative  provisions  for  the  funds. 

Section  972.208    Federal  Lands 
Pavement  Management  System  (PMS) 

Paragraph  (a)  defines  the  applicability 
of  the  PMS.  Paragraph  (b)  permits  the 
use  of  the  American  Association  of  ^tate 
Highway  and  Transportation  Officials' 
(AASHTO)  "Pavement  Management 
Guide  "•''■as  a  guide  for  the  development 
of  the  PMS.  Paragraph  (c)  provides 
flexibility  for  the  development  of  the 
PMS. 

This  section  further  sets  forth 
processes  and  procedures  that  must  be 
included  in  a  PMS.  They  include 
requirements  for  a  basic  fi-amework 
composed  of  data  collection  and 
maintenance,  network  level  analysis, 
and  reporting  procediues. 

Section  972.210    Federal  Lands  Bridge 
Management  System  (BMS) 

Paragraph  (a)  defines  the  applicability 
of  the  BMS.  The  section  sets  forth 
processes  and  procediu-es  that  must  be 
included  in  a  BMS.  They  consist  of  data 
collection  and  maintenance,  analytical 
procedures,  and  reporting  procedines. 

Section  972.212    Federal  Lands  Safety 
Management  System  (SMS)    - 

Paragraph  (a)  defines  the  applicability 
of  the  SMS.  Paragraph  (b)  permits  the 
use  of  the  FHWA  publication  entitled 
"Safety  Management  Systems:  Good 
Practices  for  Development  and 
Implementation."* 

Because  of  the  strong  emphasis  the 
TEA-21  has  on  safety,  paragraph  (c) 
requires  the  SMS  to  be  used  to  ensure 
that  safety  is  considered  and 
implemented  as  appropriate  in  all 
phases  of  transportation  planning, 
programming  and  project 
implementation.  Paragraph  (d)  states 
that  the  level  of  complexity  of  a  SMS 
depends  on  the  nature  of  the  facilities 
involved. 

Paragraph  (e)  section  sets  forth . 
components  that  must  be  included  in  a 
SMS.  They  include  data  collection  and, 


^"Pavement  Management  Guide,"  AASHTO. 
2001.  is  available  for  inspection  as  prescribed  at  49 
CFR  part  7.  It  may  be  purchased  online  at  http:// 
www.  transportation  .org/publications/bookstorf.nsf 
or  mail  addressed  to  the  American  Association  of 
State  Highway  and  Transportation  Officials 
(AASHTO),  Publication  Order  Dept..  P.O.  Box 
96716.  Washington.  DC  20090-6716. 

•*  "Safety  Management  Systems:  Good  Practices 
for  Development  and  Implementation,"  FHWA  and 
NHTSA,  May  1996.  may  be  obtained  at  the  FHWA, 
Office  of  Safety,  Room  3407.  400  Seventh  St.,  SW., 
Washington,  DC  20590,  or  electronically  at  http:// 
safety.fhwa.dot.gov/media/documents.htm.  It  is 
available  for  inspection  and  copying  as  prescribed 
at  49  CFR  part  7. 
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maintenance,  identification  and 
correction  of  potential  safety  problems, 
communications,  public  education,  and 
reporting. 

To  provide  flexibility,  paragraph  (f) 
states  that  the  extent  of  SMS 
requirements  set  forth  in  this  proposed 
rule  for  low  voliune  roads  may  be 
tailored  to  be  consistent  with  the 
functional  classification  of  the  roads. 
However,  each  functional  classification 
should  include  adequate  requirements 
to  ensure  effective  safety  decision- 
making. 

Sedtion  972.214    Federal  Lands 
Congestion  Management  System  (CMS) 

This  section  defines  congestion  and 
specifies  that  the  FWS  shall  consider 
the  results  of  the  CMS  in  selecting 
strategies  to  address  congestion.  In 
addition,  it  requires  the  FWS  to 
consider  strategies  that  reduce  private 
automobile  travel  and  improve  existing 
transportation  system  efficiency. 
Paragraphs  (b)(1),  (2),  and  (3)  address 
CMS  coverage  for  portions  of  the  FWS 
transportation  systems  inside  and 
outside  the  boimdaries  of  transportation 
management  areas  (TMAs). 

Paragraph  (b)(4)  further  sets  forth 
components  to  be  included  in  a  CMS. 
They  include  the  following: 
Identification  and  documentation  of 
measures  for  congestion;  identification 
of  the  causes  of  congestion; 
development  of  evaluation  processes; 
identification  of  benefits;  determination 
of  methods  to  monitor  and  evaluate 
performance  of  the  overall 
transportation  system  after  strategies  are 
implemented;  consideration  of  example 
strategies  provided  in  the  proposed  rule; 
and  provision  of  information  supporting 
the  implementation  of  actions. 

Rulemaking  Analyses  and  Notices 

All  conmients  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  using  the  docket  number 
appearing  at  the  top  of  this  document  in 
the  docket  room  at  the  above  address. 
The  FHWA  will  file  comments  received 
after  the  comment  closing  date  in  the 
docket  and  will  consider  late  comments 
to  the  extent  practicable.  In  addition  to 
late  comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  becoming  available  after  the 
comment  closing  date,  and  interested 
persons  should  continue  to  examine  the 
docket  for  new  material.  A  final  rule 
may  be  published  at  any  time  after  close 
of  the  comment  period. 


ExecutiTe  Order  12866  (Regulatory 
Planning  and  Review)  and  U.S.  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined 
preliminarily  that  the  proposed  rule 
would  be  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866,  and  under  the  regulatory  policies 
and  procediues  of  the  U.S.  Department 
of  Transportation,  because  of  the 
substantial  public  interest  anticipated  in 
the  transportation  facilities  of  the 
Refuges.  The  FHWA  anticipates  that  the 
economic  impact  of  any  action  taken  in 
this  rulemaking  process  will  be 
minimal.  The  FHWA  anticipates  that 
the  proposed  changes  will  not  adversely 
affect  any  sector  of  the  economy  in  a 
material  way.  Though  the  proposed 
action  here  will  impact  the  FWS,  it  will" 
not  likely  interfere  with  any  action 
taken  or  planned  by  the  FWS  or  another 
agency,  or  materially  alter  the  budgetary 
impact  of  any  entitlement,  grants,  user 
fees,  or  loan  programs. 

Based  upon  the  information  received 
in  response  to  this  proposed  action,  the 
FHWA  intends  to  carefully  consider  the 
costs  and  benefits  associated  with  this 
rulemaking.  Accordingly,  comments, 
information,  and  data  are  solicited  on 
the  economic  impact  of  the  proposal 
described  in  this  document  or  any 
alternative  proposal  submitted. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
proposed  action  on  small  entities  and 
has  determined  that  the  proposed  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Commenters  are  encouraged  to 
evaluate  any  options  addressed  here 
with  regard  to  the  potential  for  impact. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  would  not  impose 
a  meuidate  that  requires  further  analysis 
under  the  Unfunded  Mandates  Reform 
Act  of  1995  (Public  Law  104-4,  March 
22,  1995,  109  Stat.  48).  This  proposed 
rule  will  not  result  in  the  expenditure 
by  State,  local  and  Tribal  Governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  in  any  one  year 
(2  U.S.C.  1532).  This  rulemaking 
proposes  to  provide  for  the  development 
and  implementation  of  pavement, 
bridge,  safety,  and  congestion 
management  systems  for  transportation 
facilities  serving  the  Refuge  System. 
These  roads  are  funded  under  the  FLHP; 
therefore  the  proposed  rule  is  not 
considered  an  unfunded  mandate. 
Further,  in  compliance  with  the 


Unfunded  Mandates  Reform  Act  of 
1995,  the  FHWA  will  evaluate  any 
regulatory  action  that  might  be  proposed 
in  subsequent  stages  of  the  proceeding 
to  assess  the  effects  on  State,  local,  and 
Tribal  Governments  and  the  private 
sector. 

Executive  Order  13132  (Federalism) 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4, 1999.  The 
FHWA  has  determined  that  this 
proposed  action  would  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
assessment.  The  FHWA  has  also 
determined  that  the  proposed  action 
woidd  not  preempt  any  State  law  or 
State  regulation  or  affect  the  States' 
ability  to  discharge  traditional  State 
governmental  functions.  However, 
commenters  are  encouraged  to  consider 
these  issues,  as  well  as  matters 
concerning  any  costs  or  bindens  that 
might  be  imposed  on  the  States  as  a 
result  of  actions  considered  here. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovemmented  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501  et  seq.).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  determined  that  this  proposed  r\Je 
contains  a  requirement  for  data  and 
information  to  be  collected  and 
maintained  in  the  four  management 
systems  that  are  to  be  developed.  In 
order  to  streamline  the  process,  the 
FHWA  intends  to  request  that  the  OMB 
approve  a  single  information  collection 
clearance  for  all  of  the  data  in  the  four 
management  systems  at  the  time  that  the 
requirements  in  this  proposal  are  made 
final.  The  FHWA  is  sponsoring  this 
proposed  clearance  on  behalf  of  the  Fish 
and  Wildlife  Service. 

The  FHWA  estimates  that  a  total  of 
3,700  burden  hours  would  be  imposed 
on  non-Federal  entities  to  provide  the 
required  information.  Respondents  to 
this  information  collection  include  State 
Transportation  Departments, 
Metropolitan  Planning  Organizations 
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(MPOs),  Tribal  governments,  regional 
transportation  planning  agencies,  and 
county  and  local  governments.  The  Fish 
and  Wildlife  Service  woidd  bear  the 
burden  of  developing  the  management 
systems  in  a  manner  that  would 
incorporate  any  existing  data  in  the 
most  efficient  way  and  without 
additional  burdens  to  the  public.  The 
estimates  here  only  include  burdens  on 
the  respondents  to  provide  information 
that  is  not  usually  and  customarily 
collected. 

Where  a  substantial  level  of  effort  may 
be  required  of  non-Federal  entities  to 
provide  management  system 
information,  the  effort  has  been 
benchmarked  to  the  number  of  miles  of 
State  or  locally  owned  roads  or  the 
number  of  State  or  locally  owned 
bridges  within  the  agency's  jurisdiction. 
This  approach  has  been  applied  to  the 
PMS,  BMS  and  SMS.  Since  a  substantial 
portion  of  the  FWS  system  is  State  and 
locally  owned  roads,  the  burden  on 
States,  and  county  and  local 
governments  will  be  measurable  at  a 
level  commensvuate  with  the  relatively 
modest  extent  of  the  public  FTVS 
system.  The  total  annual  burden 
estimate  for  these  three  systems  is  1,300 ' 
hours.  Biu-den  estimates  are  500  hours 
pra-  year  for  the  PMS,  300  hours  per  year 
for  the  BMS,  and  500  hoius  per  year  for 
the  SMS. 

For  implementation  of  the  CMS,  the 
non-Federal  burden,  if  applicable, 
would  likely  fall  to  the  MPQs,  and 
represents  the  need  for  the  FLMA's  to 
coordinate  their  management  systems 
with  the  MPOs  for  that  portion  of  their 
transportation  system  that  is  within  the 
MPO  area.  For  estimating  purposes, 
approximately  60  MPOs  nationwide, 
may  be  biudened  by  the  proposed 
regulation.  Forty  hours  of  biuden  were 
assigned  to  each  of  the  60  MPO's, 
resulting  in  a  total  annual  burden 
estimate  of  2,400  hours  attributable  to 
the  FWS  CMS. 

The  FHWA  is  required  to  submit  this 
proposed  collection  of  information  to 
the  OMB  for  review  and  approval  and, 
accordingly,  seeks  public  comments. 
Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  these 
information  collection  requirements, 
including,  but  not  limited  to:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  performance  of  the 
functions  of  the  FHWA,  including 
whether  the  information  has  practical 
utility;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information:  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  information  collected. 


National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this 
proposed  action  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321-4347)  and  has 
determined  that  this  proposed  action 
woidd  not  have  any  effect  on  the  quality 
of  the  environment.  An  environmental 
impact  statement  is,  therefore,  not 
required. 

Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this 
proposed  action  under  Executive  Order 
13175,  dated  November  6,  2000,  and 
believes  that  the  proposal  will  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes;  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  government,  and  will  not 
preempt  tribal  law.  The  requirements 
set  forth  in  the  proposed  rule  do  not 
directly  affect  one  or  more  Indian  tribes. 
Therefore,  a  tribal  sununary  impact 
statement  is  not  required. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  proposed  action  meets 
applicable  standards  in  section  3(a)  and 
3(b)(2)  of  Executive  Order  12988,  Civil 
Justice  Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biuden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  proposed 
action  imder  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not 
economically  significant  and  does  not 
involve  an  environmental  risk  to  health 
and  safety  that  may  disproportionately 
affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  proposed  rule  will  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Executive  Order  13211  (Energy  Efifects) 

This  proposed  rule  has  been  analyzed 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distributions,  or  Use.  The  FHWA  has 
determined  that  it  is  not  a  significant 
energy  action  under  that  order  because, 
although  the  proposed  action  is 
considered  to  be  a  significant  regulatory 
action  imder  Executive  Order  12866,  it 
is  not  likely  to  have  a  significant 


adverse  effect  on  the  supply,  • 

distribution  or  use  of  energy. 

Regidation  Identification  Number 

A  regulation  identification  number 
(RDM)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  972 

Bridges,  Grant  programs — 
transportation,  Highway  safety,  *  . 

Highways  and  roads.  Public  lands. 
Transportation,  Wildlife  refuges. 

For  reasons  set  forth  in  the  preamble, 
the  Federal  Highway  Administration 
proposes  to  amend  chapter  I  of  Title  23, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

Issued  on:  December  20,  2002. 
Mary  E.  Peters, 

Federal  Highway  Administrator. 

1.  Add  a  new  part  972  to  subchapter 
L  to  read  as  follows: 

PART  972— FISH  AND  WILDLIFE 
SERVICE  MANAGEMENT  SYSTEMS 

Subpart  A — Definitions 

Sec. 

972.100  Purpose. 

972.102  Applicability. 

972.104  Definitions. 

Subpart  B— Fish  and  Wildlife  Service 
Management  Systems 

Sec. 

972.200     Purpose. 

972.202     Applicability. 

972.204    Management  systems  requirements. 

972.206    Funds  for  establishment, 

development  and  implementation  of  the 

systems. 
972.208    Federal  lands  Pavement 

Management  System  (PMS). 
972.210    Federal  lands  Bridge  Management 

System  (BMS). 
972.212    Federal  lands  Safetv  Management 

System  (SMS). 
972.214    Federal  lands  Congestion 

Management  System  (CMS). 

Authority:  23  U.S.C.  204,  315;  42  U.S.C. 
7410  e/seq;  49  CFR  1.48. 

Subpart  A — Definitions 

§972.100    Purpose. 

The  purpose  of  this  subpart  is  to 
provide  definitions  for  terms  used  in    . 
this  part. 

§972.102    Applicability. 

The  definitions  in  this  subpart  are 
applicable  to  this  part,  except  as 
otherwise  provided. 
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§972.104    Definitions. 

Alternative  transportation  systems 
means  modes  of  transportation  other 
than  private  vehicles,  including 
methods  to  improve  system 
performance  such  as  transportation 
demand  management,  congestion 
management,  and  intelligent 
transportation  systems.  These 
mechanisms  help  reduce  the  use  of 
private  vehicles  and  thus  improve 
overall  efficiency  of  transportation 
systems  and  facilities. 

Elements  means  the  components  of  a 
bridge  important  from  a  structiiral,  user, 
or  cost  standpoint.  Examples  are  decks, 
joints,  bearings,  girders,  abutments,  and 
piers. 

Federal  lands  bridge  management 
system  (BMS)  means  a  systematic 
process  used  by  the  Forest  Service  (FS). 
the  Fish  and  Wildlife  Service  (FWS)  and 
the  National  Park  Service  (MPS)  for 
analyzing  bridge  data  to  make  forecasts 
and  recommendations,  and  provides  the 
means  by  which  bridge  maintenance, 
rehabilitation,  and  replacement 
programs  and  policies  may  be 
effectively  considered. 

Federal  lands  congestion 
management  system  (CMS)  means  a 
systematic  process  used  by  the  FS,  FWS 
and  MPS  for  managing  congestion  that 
provides  information  on  transportation 
system  performance  and  alternative 
strategies  for  alleviating  congestion  and 
enhancing  the  mobility  of  persons  and 
goods  to  levels  that  meet  Federal.  State 
and  local  needs. 

Federal  Lands  High  way  program 
(FLHP)  means  a  federally  funded 
program  established  in  23  U.S.C.  204  to 
address  transportation  needs  of  Federal 
and  Indian  lands. 

Federal  lands  pavement  management 
system  (PMS)  means  a  systematic 
process  used  by  the  FS,  FWS  and  NPS 
that  provides  information  for  use  in 
implementing  cost-effective  pavement 
reconstruction,  rehabilitation,  and 
preventive  maintenance  programs  and 
policies  and  that  results  in  pavement 
designed  to  accommodate  current  and 
forecasted  traffic  in  a  safe,  durable,  and 
cost-effective  manner. 

Federal  lands  safety  management 
system  (SMS)  means  a  systematic 
process  used  by  the  FS,  FWS  and  NPS 
with  the  goal  of  reducing  the  nimiber 
and  severity  of  traffic  accidents  by 
ensuring  that  all  opportunities  to 
improve  roadway  safety  are  identified, 
considered,  implemented  and  evaluated 
as  appropriate,  during  all  phases  of 
highway  planning,  design,  construction, 
operation  and  maintenance,  by 
providing  information  for  selecting  and 
implementing  effective  highway  safety 
strategies  and  projects. 


Fish  and  Wildlife  Service 
transportation  plan  means  the  official 
Fish  and  Wildlife  Service-wide 
multimodal  transportation  plan  that  is 
developed  through  the  Fish  and 
Wildlife  Service  transportation  planning 
process  pursuant  to  23  U.S.C.  204. 

Highway  safety  means  the  reduction 
of  traffic  accidents,  and  deaths,  injuries, 
and  property  damage  resulting 
therefrom,  on  public  roads. 

Intelligent  transportation  system  (ITS) 
means  electronics,  communications,  or 
information  processing  used  singly  or  in 
combination  to  improve  the  efficiency 
and  safety  of  a  surface  transportation 
system. 

Life-cycle  cost  analysis  means  an 
evaluation  of  costs  incurred  over  the  life 
of  a  project  allowing  a  comparative 
analysis  between  or  among  various 
alternatives.  Life-cycle  cost  analysis 
promotes  consideration  of  total  cost,  to 
include  maintenance  and  operation 
expenditures.  Comprehensive  life-cycle 
costs  analysis  includes  all  economic 
variables  essential  to  the  evaluation: 
User  costs  such  as  delay  and  safety  costs 
associated  with  maintenance  and 
rehabilitation  projects,  agency  capital 
cost,  and  life-cycle  maintenance  costs. 

Metropolitan  planning  area  means  the 
geographic  area  in  which  the 
metropolitan  transportation  planning 
process  required  by  23  U.S.C.  134  and 
49  U.S.C.  5303-5306  must  be  carried 
out. 

Metropolitan  planning  organization 
(MPO)  means  the  forum  for  cooperative 
transportation  decisionmaking  for  the 
metropolitan  planning  area  pursuant  to 
23  U.S.C.  134  and  49  U.S.C.  5303. 
National  Wildlife  Refuge  System 
(Refuge  System)  means  all  the  lands  and 
waters  reported  by  the  FWS  as  being 
part  of  the  National  Wildlife  Refuge 
System  in  the  annual  "Report  of  Lands 
Under  Control  of  the  U.S.  FWS."' 
Included  in  the  Refuge  System  are  those 
lands  that  are  generally  known  as 
refuges,  waterfowl  production  areas, 
wetland  management  districts,  and 
coordination  areas. 

Operations  means  those  activities 
associated  with  managing,  controlling, 
and  regulating  highway  traffic. 

Refuge  road  means  a  public  road  that 
provides  access  to  or  within  a  unit  of 
the  National  Wildlife  Refuge  System 
and  for  which  title  and  maintenance 
responsibilities  is  vested  in  the  United 
States  Government. 


'  "Report  of  Lands  under  Control  of  the  U.S. 
FWS,"  U.S.  FWS.  (published  annually  on 
September  30).  A  free  copy  is  available  from  the 
U.S.  FWS,  Division  of  Realty,  4401  North  Fairfax 
Drive,  Suite  622,  Arlington,  VA  22203;  telephone: 
(703)  358-1713. 


Refuge  Road  transportation 
improvement  program  (RRTIP)  means  a 
staged,  multiyear,  multimodal  program 
of  transportation  projects  for  the  Refuge 
Road  Program  consistent  with  the  Fish 
and  Wildlife  Service  transportation  plan 
and  plaiming  processes  pursuant  to  23 
U.S.C.  204. 

Refuge  Roads  program  means  the 
funds  allocated  each  fiscal  year,  as 
described  in  23  U.S.C.  202(e). 

Secretary  means  the  Secretary  of 
Transportation. 

'  State  means  any  one  of  the  fifty 
States,  the  District  of  Columbia,  or 
Puerto  Rico. 

Transportation  facilities  means  roads, 
streets,  bridges,  parking  areas,  transit 
vehicles,  and  other  related 
transportation  infrastructure. 

Transportation  Management  Area 
(TMA)  means  an  urbanized  area  with  a 
population  over  200,000  (as  determined 
by  the  latest  decennial  census)  or  other 
area  when  TMA  designation  is 
requested  by  the  Governor  and  the  MPO 
(or  affected  local  officials),  and  officially 
designated  by  the  Administrators  of  the 
FHWA  and  the  Federal  Transit 
Administration  (FTA).  The  TMA 
designation  applies  to  the  entire 
metropolitan  planning  area{s). 

Subpart  B— Fish  and  Wildlife  Service 
Management  Systems 

§972.200    Purpose. 

The  purpose  of  this  subpart  is  to 
implement  23  U.S.C.  204  which  requires 
the  Secretary  and  the  Secretary  of  each 
appropriate  Federal  land  management 
agency  to  develop,  to  the  extent 
appropriate,  safety,  bridge,  pavement, 
and  congestion  management  systems  for 
roads  funded  under  the  FLHP. 

§972.202    Applicability. 

The  provisions  in  this  subpart  are 
applicable  to  the  Fish  and  Wildlife 
Service  (FWS)  which  is  responsible  for 
satisfying  these  requirements  for 
management  systems  pursuant  to  23 
U.S.C.  204. 

§972.204    Management  systems 
requirements. 

(a)  The  FWS  shall  develop,  establish 
and  implement  the  management 
systems  as  described  in  this  subpart. 
The  FWS  may  tailor  the  management 
systems  to  meet  the  FWS  goals,  policies, 
and  needs. 

(b)  The  FWS  and  the  FHWA  shall 
develop  an  implementation  plan  for 
each  of  the  management  systems.  These 
plans  will  include,  but  are  not  limited 
to,  the  following:  Overall  goals  and 
policies  concerning  the  management 
systems,  each  agency's  responsibilities 
for  developing  and  implementing  the 
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management  systems,  implementation 
schedule,  data  soiu°ces,  and  cost 
estimate.  The  FHWA  will  provide  the 
FWS  ongoing  technical  engineering 
support  for  the  development, 
implementation,  and  maintenance  of  the 
management  systems. 

(c)  The  FWS  shall  develop  and 
implement  procedures  for  the 
development,  establishment, 
implementation  and  operation  of 
management  systems.  The  procedures 
shall  include: 

(1)  A  process  for  ensuring  the  results 
of  any  of  the  management  systems  are 
considered  in  the  development  of  FWS 
transportation  plans  and  transportation 
improvement  programs  and  in  making 
project  selection  decisions  under  23 
U.S.C.  204; 

(2)  A  process  for  the  analyses  and 
coordination  of  all  management  system 
outputs  to  systematically  operate, 
maintain,  and  upgrade  existing 
transportation  assets  cost-effectively; 

(3)  A  description  of  each  management 
system; 

(4)  A  process  to  operate  and  maintain 
the  management  systems  and  their 
associated  databases;  and 

(5)  A  process  for  data  collection, 
processing,  analysis  and  updating  for 
each  management  system. 

(d)  All  management  systems  will  use 
databases  with  a  geographical  reference 
system  that  can  be  used  to  geolocate  all 
database  information. 

(e)  Existing  data  sources  may  be  used 
by  the  FWS  to  the  maximum  extent 
possible  to  meet  the  management 
system  requirements. 

(!)  The  FWS  shall  develop  an 
appropriate  means  to  evaluate  the 
effectiveness  of  the  management 
systems  in  enhancing  transportation 
decision-making  and  improving  the 
overall  efficiency  of  the  affected 
federally  owned  transportation  systems 
and  facilities.  This  evaluation  is  to  be 
conducted  periodically,  preferably  as 
part  of  the  comprehensive  conservation 
plaiming  process. 

(g)  The  management  systems  shall  be 
operated  so  investment  decisions  based 
on  management  system  outputs  can  be 
accomplished  at  the  regional  level. 

§  972.206    Funds  for  establishment, 
development,  and  implementation  of  the 
systems. 

The  FLHP  Refuge  Roads  program 
funds  may  be  used  for  development, 
establishment,  and  implementation  of 
the  management  systems.  These  funds 
are  to  be  administered  in  accordance 
with  the  procedures  and  requirements 
applicable  to  the  funds. 


§972.208    Federal  lands  Pavement 
Management  System  (PMS). 

In  addition  to  the  requirements 
provided  in  §  972.204,  the  PMS  must 
meet  the  following  requirements: 

(a)  The  FWS  shall,  at  a  minimum, 
have  PMS  coverage  of  all  paved  refuge 
roads  and  other  associated  facilities,  as 
aporopriate,  funded  under  the  FLHP. 

(b)  The  PMS  may  be  based  on  the 
concepts  described  in  the  AASHTO's 
"Pavement  Management  Guide."  2 

(c)  The  PMS  may  be  utilized  at 
various  levels  of  technical  complexity 
depending  on  the  nature  of  the 
pavement  network.  These  different 
levels  may  depend  on  mileages, 
functional  classes,  volumes,  loadings, 
usage,  surface  type,  or  other  criteria  the 
FWS  deems  appropriate. 

(d)  The  PMS  shdl  be  designed  to  fit 
the  FWS  goals,  policies,  criteria,  and 
needs  using  the  following  components, 
at  a  minimum,  as  a  basic  framework  for 
a  PMS: 

(1)  A  database  and  an  ongoing 
program  for  the  collection  and 
maintenance  of  the  inventory, 
inspection,  cost,  and  supplemental  data 
needed  to  support  the  PMS.  The 
minimum  PMS  database  shall  include: 

(i)  An  inventory  of  the  physical 
pavement  features  including  the  number 
of  lanes,  length,  width,  surface  type, 
functional  classification,  and  shoulder 
information; 

(ii)  A  history  of  projeqt  dates  and 
types  of  construction,  reconstruction, 
rehabilitation,  and  preventive 
maintenance.  If  some  of  the  inventory  or 
historic  data  are  difiicult  to  establish,  it 
may  be  collected  when  preservation  or 
reconstruction  work  is  performed; 

(iii)  A  condition  survey  that  includes 
ride,  distress,  rutting,  and  surface 
friction  (as  appropriate); 

(iv)  Traffic  information  including 
voliunes  and  vehicle  classification  (as 
appropriate);  and 

(v)  Data  for  estimating  the  costs  of 
actions. 

(2)  A  system  for  applying  network 
level  analytical  procedures  that  are 
capable  of  analyzing  data  for  all  FWS 
managed  transportation  facilities  in  the 
inventory  or  any  subset.  The  minimum 
analyses  shall  include: 

(i)  A  pavement  condition  analysis  that 
includes  ride,  distress,  rutting,  and 
surface  friction  (as  appropriate); 

(ii)  A  pavement  performance  analysis 
that  includes  present  and  predicted 


2  "Pavement  Management  Guide."  AASHTO. 
2001,  is  available  for  inspection  as  prescribed  at  49 
CFR  part  7.  It  may  be  purchased  online  at  http:// 
www.tmnsportation.org/publications/bookstore.nsf 
or  mail  addressed  to  the  American  Association  of 
State  Highway  and  Transportation  Officials 
(AASHTO),  Publication  Order  Dept.,  P.O.  Box 
96716,  Washington,  DC  20090-4716. 


performance  and  an  estimate  of  the 
remaining  service  life  (performance  and 
remaining  service  life  to  be  developed 
with  time);  and 

(iii)  An  investment  analysis  that: 

(A)  Identifies  alternative  strategies  to 
improve  pavement  conditions; 

(B)  Estimates  costs  of  any  pavement 
improvement  strategy; 

(C)  Determines  maintenance,  repair, 
and  rehabilitation  strategies  for 
pavements  using  life-cycle  cost  analysis 
or  a  comparable  procedure; 

P)  Provides  short  and  long  term 
budget  forecasting;  and 

(E)  Recommends  optimal  allocation  of 
limited  funds  by  developing  a 
prioritized  list  of  candidate  projects 
over  a  predefined  planning  horizon 
(both  short  and  long  term). 

(e)  For  any  FWS  managed 
transportation  facilities  in  the  inventory 
or  subset  thereof,  PMS  reporting 
requirements  shall  include,  but  are  not 
limited  to,  percentage  of  roads  in  good, 
fair,  and  poor  condition. 

§972.210    Federal  Lands  Bridge 
Management  System  (BMS). 

In  addition  to  the  requirements 
provided  in  §  972.204.  the  BMS  must 
meet  the  following  requirements: 

(a)  The  FWS  shall  have  a  BMS  for 
bridges  which  are  under  the  FWS 
jurisdiction,  funded  under  the  FLHP, 
and  required  to  be  inventoried  and 
inspected  under  23  CFR  part  650, 
subpart  C,  National  Bridge  Inspection 
Standards  (NBIS). 

(b)  The  BMS  shall  be  designed  to  fit 
the  FWS  goals,  policies,  criteria,  and 
needs  using  the  following  components, 
as  a  minimum,  as  a  basic  framework  for 
a  BMS: 

(1)  A  database  and  an  ongoing 
program  for  the  collection  and 
maintenance  of  the  inventory, 
inspection,  cost,  and  supplemental  data 
needed  to  support  the  BMS.  The 
minimum  BMS  database  shall  include: 

(i)  The  inventory  data  required  by  the 
NBIS  (23  CFR  650.311(a)); 

(ii)  Data  characterizing  the  severity 
and  extent  of  deterioration  of  bridge 
elements; 

(iii)  Data  for  estimating  the  cost  of 
improvement  actions; 

(iv)  Traffic  information  including 
volumes  and  vehicle  classification  (as 
appropriate);  and 

(v)  A  history  of  conditions  and  actions 
taken  on  each  bridge,  excluding  minor 
or  incidental  maintenance. 

(2)  Analytical  procedures  that  are 
capable  of  analyzing  data  for  all  bridges 
in  the  inventory  or  any  subset.  These 
procedures  include,  as  appropriate, 
such  factors  as  bridge  condition, 
recommepded  repairs/replacement  and 
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estimated  costs,  prediction  of  the 
estimated  remaining  life  of  the  bridge, 
development  of  a  prioritized  list  of 
candidate  projects  over  a  specified 
planning  horizon,  and  budget 
forecasting. 

(c)  For  any  bridge  in  the  inventory  or 
subset  thereof,  BMS  reporting 
requirements  shall  include,  but  are  not 
limited  to,  percentage  of  non-deficient 
bridges. 

§  972.21 2    Federal  lands  Safety 
Management  System  (SMS). 

In  addition  to  the  requirements 
provided  in  §  972.204,  the  SMS  must 
meet  the  following  requirements: 

(a)  The  FWS  shall  have  an  SMS  for  all 
transportation  facilities  serving  the 
Refuge  System,  as  appropriate,  funded 
under  the  FLHP. 

(b)  The  FWS  SMS  may  be  based  on 
the  guidance  in  "Safety  Management 
Systems:  Good  Practices  for 
Development  and  Implementation,"  * 

(c)  The  FWS  shall  utilize  the  SMS  to 
ensure  that  safety  is  considered  and 
implemented  as  appropriate  in  all 
phases  of  transportation  system 
planning,  design,  construction, 
maintenance,  and  operations. 

(d)  The  SMS  may  be  utilized  at 
various  levels  of  complexity  depending 
on  the  nature  of  the  facility  involved. 

(e)  The  SMS  shall  be  designed  to  fit 
the  FWS  goals,  policies,  criteria,  and 
needs  using,  as  a  minimum,  the 
following  components  as  a  basic 
framework  for  a  SMS: 

(1)  An  ongoing  program  for  the 
collection,  maintenance  and  reporting  of 
a  database  that  includes: 

(i)  Accident  records  with  sufficient 
detail  for  analysis  such  as  accident  type 
using  standard  reporting  descriptions 
[e.g.  right-angle,  rear-end,  head-on, 
pedestrian-related,  etc.),  location, 
description,of  event,  severity,  weather 
and  cause; 

(ii)  An  inventory  of  safety 
appurtenances  such  as  signs, 
delineators,  and  guardrails  (including 
terminals); 

(iii)  Traffic  information  including 
volumes  and  vehicle  classification  (as 
appropriate);  and 

(iv)  Accident  rates  by  customary 
criteria  such  as  location,  roadway 


-'  "Safety  Management  Systems:  Good  Practices 
for  Development  and  Implementation,"  FHWA  and 
NHTSA.  Mav  1996,  may  be  obtained  at  the  FHWA. 
Office  of  Safety,  Koora  3407,  400  Seventh  St.,  SW., 
Washington.  DC  20590,  or  electronically  at  http:// 
•iafety.thwa.dot.gov/inedia/documents.htni.  It  is 
available  for  inspection  and  copying  as  prescribed 
as  49  CFR  part  7. 


classification,  and  vehicle  miles  of 
travel. 

(2)  Development,  establishment  and 
implementation  of  procedures  for: 

(i)  Routinely  maintaining  and 
upgrading  safety  appurtenances 
including  highway-rail  crossing  warning 
devices,  signs,  highway  elements,  and 
operational  features  where  appropriate; 
and 

(ii)  Identifying  and  investigating 
hazardous  or  potentially  hazardous 
transportation  system  safety  problems, 
roadway  locations  and  features,  then 
establishing  countermeasures  and 
setting  priorities  to  correct  the  identified 
hazards  and  potential  hazards; 

(3)  A  process  for  communication, 
coordination,  and  cooperation  among 
the  organizations  responsible  for  the 
roadway,  human,  and  vehicle  safety 
elements;  and 

(4)  Development  and  implementation 
of  public  information  and  education 
activities  on  safety  needs,  programs,  and 
countermeasures  which  affect  safety  on 
the  FWS  transportation  systems. 

(f)  While  the  SMS  applies  to 
appropriate  transportation  facilities 
serving  the  Refuge  System  funded  imder 
the  FLHP,  the  extent  of  system 
requirements  (e.g.,  data  collection, 
analyses,  and  standards)  for  low  volume 
roads  may  be  tailored  to  be  consistent 
with  the  functional  classification  of  the 
roads.  However,  adequate  detail  should 
be  included  for  each  functional 
classification  to  provide  for  effective 
inclusion  of  safety  decisions  in  the 
administration  of  transportation  by  the 
FWS. 

§  972.21 4    Federal  lands  Congestion 
Management  System  (CMS). 

(a)  For  purposes  of  this  section, 
congestion  means  the  level  at  which 
transportation  system  performanceis  no 
longer  acceptable  due  to  traffic 
interference.  For  those  FWS 
transportation  systems  that  require  a 
CMS,  in  both  metropolitan  and  non- 
metropolitan  areas,  consideration  shall 
be  given  to  strategies  that  reduce  private 
automobile  travel  and  improve  existing 
transportation  system  efficiency. 
Approaches  may  include  the  use  of 
alternate  mode  studies  and 
implementation  plans  as  components  of 
the  CMS.  The  FWS  shall  consider  the 
results  of  the  CMS  when  selecting  the 
implementation  of  strategies  that 
provide  the  most  efficient  and  effective 
use  of  existing  and  future  transportation 
facilities,  and  alleviate  congestion. 


(b)  In  addition  to  the  requirements 
provided  in  §  972.204,  the  CMS  must 
meet  the  following  requirements: 

(1)  For  portions  of  the  FWS 
transportation  system  within  TMAs,  the 
FWS  transportation  planning  process 
shall  include  a  CMS  that  meets  the 
requirements  of  this  section.  By 
agreement  between  the  TMA  and  the 
FWS,  the  TMA's  CMS  coverage  may 
include  the  transportation  facilities 
serving  the  Refuge  System,  as 
appropriate.  Through  this  agreement(s), 
the  FWS  may  meet  the  requirements  of 
this  section. 

(2)  If  a  TMA's  CMS  does  not  provide 
coverage  of  the  portions  of  the  FWS 
transportation  facilities  within  the 
boundaries  of  the  TMA,  the  FWS  shall 
develop  a  separate  CMS  to  cover  those 
facilities  within  the  boundaries  of  the 
TMA. 

(3)  For  portions  of  the  FWS 
transportation  system  outside  the 
boundaries  of  TMA's,  the  FWS  shall: 

(i)  Develop  criteria  to  determine  when 
a  CMS  is  to  be  implemented  for  a 
specific  transportation  system;  and 

(ii)  Have  CMS  coverage  for  all 
transportation  facilities  serving  the 
Refuge  System,  as  appropriate,  funded 
through  the  FLHP  that  meet  minimum 
CMS  needs  criteria. 

(4)  A  CMS  will: 

(i)  Identify  and  document  measures 
for  congestion  (e.g.,  level  of  service); 

(ii)  Identify  the  causes  of  congestion; 

(iii)  Include  processes  for  evaluating 
the  cost  and  effectiveness  of  alternative 
strategies  to  manage  congestion; 

(iv)  Identify  the  anticipated  benefits  of 
appropriate  alternative  traditional  and 
nontraditional  congestion  management 
strategies; 

(v)  Determine  methods  to  monitor  and 
evaluate  the  performance  of  the  multi- 
modal transportation  system; 

(vi)  Appropriately  consider  the 
following  example  categories  of 
strategies,  or  combinations  of  strategies 
for  each  area: 

(A)  Transportation  demand 
management  measures; 

(B)  Traffic  operational  improvements; 

(C)  Public  transportation 
improvements; 

(D)  ITS  technologies; 

(E)  Additional  system  capacity;  and 
(vii)  Provide  information  supporting 

the  implementation  of  actions. 

(FR  Doc.  03-104  Filed  1-7-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  973 

[FHWA  Docket  No.  FHWA-99-^968] 

RIN  2125-AE53 

Federal  Lands  Highway  Program; 
Management  Systems  Pertaining  to  the 
Bureau  of  Indian  Affairs  and  the  Indian 
Reservation  Roads  Program 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

summary:  The  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21), 
requires  the  Secretary  of  Transportation 
and  the  Secretary  of  each  appropriate 
Federal  land  management  agency  to 
develop,  to  the  extent  appropriate, 
safety,  bridge,  pavement,  and  congestion 
management  systems  for  roads  funded 
under  the  Federal  Lands  Highway 
program  (FLHP).  The  Secretary  of 
Transportation  has  delegated  the 
authority  to  the  FHWA  to  serve  as  the 
lead  agency  within  the  U.S.  DOT  to 
implement  the  FLHP.  The  roads  funded 
under  the  FLHP  include  Park  Roads  and 
Parkways,  Forest  Highways,  Refuge 
Roads,  and  Indian  Reservation  Roads. 
This  rulemaking  proposes  to  provide  for 
the  development  and  implementation  of 
pavement,  bridge,  safety,  and  congestion 
management  systems  for  transportation 
facilities  providing  access  to  Indian 
lands  and  funded  under  the  FLHP. 
DATES:  Comments  must  be  received  on 
or  before  March  10,  2003. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590,  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  All  comments 
should  include  the  docket  number  that 
appears  in  the  heading  of  this 
document.  All  comments  received  will 
be  available  for  examination  and 
copying  at  the  above  address  between  9 
a.m.  and  5  p.m.,  e.t,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgment  page 
that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  Bini,  Federal  Lands  Highway, 
HFPD-2,  (202)  366-6799,  FHWA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590;  office  hours  are  from  7:45  a.m.  to 


4:15  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  For  legal 
questions,  Ms.  Vivian  Philbin,  HFL-16, 
(303)  716-2122,  FHWA,  555  Zang 
Street,  Lakewood,  CO  80228.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
m.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 
Management  System  (DMS):  http:// 
dmses.dot.gov/submit.  Acceptable 
formats  include:  MS  Word  (versions  95 
to  97),  MS  Word  for  Mac  (versions  6  to 
8),  Rich  Text  File  (RTF),  American 
Standard  Code  Information  Interchange 
(ASCn)(TXT),  Portable  Document 
Format  (PDF),  and  WordPerfect 
(versions  7  to  8).  The  DMS  is  available 
24  hours  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  imder  the 
help  section  of  the  Web  site. 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  Web 
Page  at:  http://www.access.gpo.gov/ 
nara. 

Background 

Section  1115(d)  of  the  TEA-21  (Pub. 
L.  105-178, 112  Stat.  107, 156  (1998)) 
amended  23  U.S.C.  204  to  require  the 
Secretary  of  Transportation  and  the 
Secretary  of  each  appropriate  Federal 
land  management  agency,  to  the  extent 
appropriate,  to  develop  safety,  bridge, 
pavement,  and  congestion  management 
systems  for  roads  funded  imder  the 
FLHP.  A  management  system  is  a 
process  for  collecting,  organizing,  and 
analyzing  data  to  provide  a  strategic 
approach  to  transportation  planning, 
program  development,  and  project 
selection.  Its  purposes  are  to  improve 
transportation  system  performance  and 
safety,  and  to  develop  alternative 
strategies  for  enhancing  mobility  of 
people  and  goods. 

The  roads  funded  imder  the  FLHP 
include,  but  are  not  limited  to.  Park 
Roads  and  Parkways,  Forest  Highways, 
Refuge  Roads,  and  Indian  Reservation 
Roads.  The  Secretary  of  Transportation 
delegated  to  the  FHWA  the  authority  to 
serve  as  the  lead  agency  within  the  U.S. 
Department  of  Transportation  to 
administer  the  FLHP  [see  49  CFR  1.48 
(b)(29)).  This  rulemaking  action 


addresses  the  management  systems  for 
the  Bureau  of  Indian  Affairs  (BIA)  and 
the  Indian  Reservation  Roads  (IRR) 
program. 

On  September  1,  1999.  the  FHWA 
issued  an  advance  notice  of  proposed 
rulemaking  (ANPRM)  to  solicit  public 
comments  concerning  development  of 
this  proposed  rule  pertaining  to  the  BIA 
and  the  IRR  program  (64  FR  47746).  The 
ANPRM  requested  comments  on  the 
feasibility  of  developing  a  rule  to  meet 
both  the  transportation  planning  and 
management  systems  requirements  of 
the  TEA-21.  Therefore,  comments  made 
to  the  docket  addressed  both 
transportation  planning  and 
management  systems  issues.  However, 
the  FHWA  has  decided  to  publish 
separate  NPRMs  for  transportation 
planning  and  management  systems.  For 
this  reason,  this  NPRM  concerns  only 
the  development  of  the  management 
systems.  This  NPRM  includes  responses 
to  the  comments  submitted  to  the 
docket  on  the  ANPRM  that  addressed 
the  proposed  development  of  the  four 
management  systems.  Those  comments 
on  the  ANPRM  that  addressed 
transportation  planning  will  be 
addressed  at  a  later  date.  The  FHWA 
received  comments  addressing  the 
management  systems  from  various  State 
DOT'S,  Tribal  representatives  from  the 
Indian  Reservation  Roads  Program 
Negotiated  Rulemaking  Committee 
(Committee),  the  United  South  and 
Eastern  Tribes,  Inc.  (USET),  and  an 
intertribal  council  of  twenty-three 
federally  recognized  Tribes  (Council). 
These  comments  are  summarized  in  the 
following  section.  Specific  comments 
may  be  obtained  by  reviewing  the 
materials  in  the  docket. 

Pursuant  to  Executive  Order  13175 
(Tribal  Consultation),  the  FHWA  has 
participated  in  a  number  of  consultation 
sessions  on  this  rulemaking  with 
numerous  Tribal  government 
representatives.  The  purpose  of  these 
sessions  was  to  explain  the  FHWA's 
intent  in  developing  the  NPRM,  as  well 
as  to  seek  input  and  feedback.  To  the 
extent  feasible,  the  FHWA  will  continue 
to  use  the  Conunittee  and  other  key 
Tribal  transportation  meetings  to 
consult  and  coordinate  with  the  (Indian 
Tribal  Governments)  ITGs  on  this 
rulemaking  throughout  the  remainder  of 
the  process.  In  addition,  the  FHWA  will 
hold  seven  informational  meetings 
during  the  conunent  period  in  the 
following  locations  at  a  date  and  time  to 
be  announced  in  the  Federal  Register: 
Albuquerque,  NM;  Anchorage,  AK; 
Minneapolis,  MN;  Nashville,  TN; 
Portland,  OR;  Las  Vegas,  NV;  and  Tulsa. 
OK.  These  meetings  will  be  used  to 
provide  an  overview  of  the  rulemaking 
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process  and  describe  FHWA's  pvwpose 
and  intent  in  developing  the  rules. 
Tribal  representatives  are  encouraged  to 
attend  these  meetings  and  to  provide 
suggestions  and  comments. 

Based  on  the  comments  we  received 
on  the  ANPRM  and  during  Tribal 
consultations,  the  FHWA  has  developed 
this  NPRM  to  provide  for  the 
development  and  implementation  of 
pavement,  bridge,  safety,  and  congestion 
management  systems  for  transportation 
facilities  providing  access  to  Indian 
lands  and  funded  under  the  FLHP. 
Separate  NPRM's  on  management 
systems  have  also  been  developed  for 
the  National  Park  Service  (NPS)  and  the 
Park  Roads  and  Parkwrays  program,  the 
Fish  and  Wildlife  Service  (FWS)  and  the 
Refuge  Roads  program,  and  the  Forest 
Service  (FS)  and  the  Forest  Highway 
program.  The  other  three  related 
NPRM's  are  published  elsewhere  in 
today's  Federal  Register. 

On  April  21,  2000,  then  President 
Clinton  issued  Executive  Order  (EO) 
13148,  Greening  the  Government 
Through  Leadership  in  Environmental 
Management.  This  EO  requires  all 
Federal  agencies  to  implement  an 
environmental  management  system 
(EMS)  to  ensure  that  agencies  develop 
strategies  to  support  environmental 
leadership  in  programs,  policies,  and 
procedures  and  that  senior  level 
managers  explicitly  and  actively 
endorse  these  strategies.  The  EO 
requires  that  agencies  implement  an 
EMS  no  later  than  December  31,  2005. 
Furthermore,  in  an  April  1,  2002,  letter, 
the  Bush  Administration  encouraged  all 
agencies  to  promote  the  use  of  EMS  in 
Federal,  State,  local,  and  private 
facilities  and  directed  the 
Environmental  Protection  Agency  (EPA) 
to  report  annually  on  how  well  each 
agency  has  done  in  promoting  EMS. 

The  FHWA  has  already  begun 
working  toward  establishing  an  EMS. 
Additionally,  the  FWHA  is  working 
with  the  American  Association  of  State 
Highway  and  Transportation  Officials' 
(AASHTO)  Center  for  Environmental 
Excellence  to  include  EMS  as  part  of  an 
environmental  stewardship 
demonstration  project.  The  FHWA  is 
currently  providing  technical  and 
financial  assistance  to  the  Center,  which 
in  tiUTi  supports  States  that  have 
initiated  EMSs.'  Furthermore,  the 
FHWA  continues  to  demonstrate 
environmental  stewardship  by 
encouraging  the  use  of  EMS  in  the 


'  More  information  on  how  EMS  applies  to 
transportation  organizations  can  be  found  on  the 
AASHTO's  Center  for  Environmental  Excellence 
Web  site  at  the  following  URL:  http//itre.ncsu.edu/ 
AASHTO/stewardship. 


construction,  operation,  and 
maintenance  of  transportation  facilities. 

Although  an  EMS  may  have  some 
overlap  with  the  four  management 
systems  that  are  the  subject  of  this 
proposed  rulemaking,  the  FHWA  has 
decided  not  to  incorporate  the  EMS  in 
this  rulemaking.  The  FHWA  believes 
that  great  progress  has  been  made  on  the 
EMS  and  promoting  the  use  of  EMS  by 
the  States.  In  addition,  the  FHWA  has 
a  long-standing  working  relationship 
with  the  Federal  Land  Management 
Agencies  (FLMAs)  through  the  Federal 
Lands  Highway  Program.  The  natural 
resource  conservation  and  preservation 
missions  of  these  agencies  have  led  to 
the  development  of  a  jointly  held 
environmental  ethic  that  pervades 
transportation  project  decision-making 
through  the  use  of  context  sensitive 
design,  best  management  practices,  and 
a  heightened  sensitivity  to 
enviroiunental  impacts.  This 
relationship  provides  a  strong 
foundation  for  the  FHWA  to  encourage 
the  use  of  environmental  management 
systems  by  the  FLMAs.  For  example,  the 
National  Park  Service  ciurently  has  an 
initiative  underway  to  implement  a 
service-wide  EMS  approach.  The  FHWA 
and  the  NPS  can  evaluate  ways  to 
coordinate  the  use  and  development  of 
the  EMS  with  the  transportation 
management  systems  through  the  joint 
development  of  the  management  system 
implementation  plan  called  for  in  this 
rulemaking.  A  similar  approach  can  be 
used  with  all  of  the  FLMAs. 

Any  EMS  developed  by  the  FHWA,  or 
by  a  FLMA,  will  not  have  an  adverse 
effect  on  any  of  the  management 
systems  in  this  proposed  rulemaking. 
Instead,  such  an  EMS  may  help  foster  a 
movement  toward  the  use  of  a 
comprehensive  asset  management 
system  that  incorporates  EMS,  along 
with  the  transportation  management 
systems  proposed  in  this  rulemaking, 
and  others  not  covered  in  this  proposed 
action,  such  as  a  maintenance 
management  system.  The  role  of  the 
EMS  in  a  more  comprehensive  approach 
would  demonstrate  a  commitment  to 
environmental  stewardship  that  goes 
beyond  the  individual  project  level  or 
the  development  of  a  multi-project 
transportation  program.  The  EMS 
should  be  a  fundamentally  important 
business  tool  that  pervades  all  aspects  of 
FLMA  transportation  decision-making. 
The  FHWA  will  continue  to  advance  its 
EMS  and  promote  the  EMS  initiatives  of 
the  FLMAs  through  implementation 
planning  for  the  transportation 
management  systems.  In  addition,  the 
FHWA  will  continue  to  promote  the  use 
of  EMSs  in  the  construction,  operation. 


and  maintenance  of  transportation 
facilities. 

In  developing  the  management  system 
implementation  plans,  the  need  for  data 
elements  that  address  the  environmental 
performance  measures  can  be  evaluated 
in  relationship  to  individual  agency 
plans  to  implement  an  EMS.  This  could 
provide  an  opportunity  for  the  ongoing 
collection  of  envirorunental 
information,  if  appropriate  and 
necessary.  At  a  minimum,  this  would 
provide  an  opportimity  to  link  existing 
environmental  data  to  the  transportation 
management  systems  using  a  geographic 
information  system  conunon  to  both 
systems. 

From  the  FHWA's  stewardship 
perspective  regarding  the  Federal  Lands 
Highway  Program,  EMS  is  most 
appropriately  pursued  as  part  of  sound 
FLMA  business  management  planning. 
Thus,  the  FHWA  has  decided  not  to 
address  the  EMS  requirement  in  this 
proposed  rulemaking  action. 

Summary  of  Comments  Received  on  the 
ANPRM  Pertaining  to  the  BL\  and  the 
Indian  Reservation  Roads  Program 

The  following  discussion  summarizes 
the  comments  received  on  the  ANPRM 
and  the  FHWA's  response  to  these 
comments.  This  discussion  provides  the 
public  a  general  sense  of  the  issues 
addressed  in  the  comments.  As 
previously  stated,  this  NPRM  is 
intended  for  the  development  of 
management  systems.  Therefore,  this 
summary  contains  only  comments  and 
responses  related  to  the  management 
systems.  There  are  instances  where 
reference  is  made  to  transportation 
planning  issues  because  the 
management  systems  serve  as  a  guide  to 
plarming  activities. 

Rule  Development 

Comments:  The  majority  of  comments 
supported  the  FHWA's  proposal  to 
develop  "separate  rules"  pertaining  to 
the  BIA  and  the  Indian  Reservations 
Roads  program,  the  FWS  and  the  Refuge 
Roads  program,  the  NPS  and  the  Park 
Roads  and  Parkways  program,  and  the 
FS  and  the  Forest  Highway  program. 
The  commenters  in  favor  of  this 
proposal  pointed  out  the  fact  that 
transportation  plaiming  functions  for 
the  different  Federal  lands  highways  are 
performed  by  various  Federal,  State,  and 
local  entities,  depending  on  ownership 
of  the  roadways  and  responsibilities  for 
constructing  and  maintaining  the 
fficilitiGs. 

The  Wisconsin  DOT  and  the 
Kentucky  Transportation  Cabinet 
offered  an  opposite  view.  These  two 
State  Transportation  Departments 
requested  that  we  develop  only  one 
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general  rule  applicable  to  all  four 
agencies.  The  Wisconsin  DOT  suggested 
that  this  rule  be  flexible  so  that  it 
recognizes  the  different  approaches 
used  by  the  States.  The  Kentucky 
Transportation  Cabinet  recommended 
that  the  rule  should  require  the  Federal 
land  management  agencies  (FLMAs)  to 
develop  Memoranda  of  Understanding 
or  Agreements  that  would  address  the 
consistency  between  the  Federal  land 
transportation  planning  procedures  and 
those  required  under  23  U.S.C.  134  and 
135.  The  Kentucky  Transportation 
Cabinet  was  concerned  that  the 
additional  rules  might  jeopardize 
existing  procedures  already  in  effect. 

Response:  Following  the 
recommendations  from  the  majority  of 
commenters,  the  FHWA,  in  consultation 
with  each  appropriate  Federal  land 
management  agency,  developed  a 
separate  rule  pertaining  to  each  agency: 
the  BIA,  the  FWS.  the  NPS,  and  the  FS. 
The  variance  among  the  rules  allows  for 
the  significant  differences  in  the 
ownership,  jurisdiction,  and 
maintenance  responsibilities  that  the 
FLMAs  exercise  over  the  subject 
roadways  addressed  in  the  rule.  To 
ensure  uniformity,  the  FHWA 
coordinated  the  development  of  each 
NPRM,  so  that  similar  text  and  format 
are  contained  in  each  of  the  rules. 

Comments:  Tribal  representatives 
from  the  Conunittee,  the  USET,  and  the 
Council  recommended  against  the 
proposed  development  of  a  rule  relating 
to  transportation  planning  and 
management  systems  for  the  IRR 
program  in  a  process  separate  from  the 
one  presently  underway  through  the 
Committee.  In  addition,  they  stated  that 
the  Committee  would  utilize  the  Indian 
Reservation  Roads  Program 
Transportation  Planning  Procedures  and 
Guidelines  (Guidelines), ^  that  had  been 
developed  with  Tribal  consultation  and 
implemented  by  the  DOT  in  October 
1999,  to  develop  regulations  that 
address  transportation  planning  and 
management  issues.  These  commenters 
believed  that  the  proposed  rule  and  the 
rule  derived  from  the  Guidelines  would 
be  inconsistent  writh  each  other. 

Response:  This  proposed  rule  was 
developed  to  fulfill  the  requirement  set 
forth  by  the  TEA-21.  This  requirement 
was  separate  and  apart  from  the 
negotiated  rulemaking  requirement  for 
the  IRR  program.  The  language  set  forth 
in  this  NPRM  is,  with  the  exception  of 
proposed  funding  sources,  consistent 
with  the  draft  language  on  management 


^"Indian  Reservation  Roads  Program 
Transportation  Planning  Procedures  and 
Guidelines,"  October  1999,  is  available  at  the  URL: 
http-J/www.fhwa.dot.gov/fih/reports/indian/ 
ininxhtm. 


systems  set  forth  in  the  IRR  negotiated 
rulemaking.  While  the  Guidelines  help 
the  Indian  Tribal  Governments  (ITGs) 
address  transportation  planning  and 
management  system  requirements,  the 
Guidelines  do  not  meet  the 
requirements  for  rulemaking  set  forth  in 
the  TEA-21. 

Addressing  the  Management  Systems 
Requirements 

Comments:  Many  States  believe  that 
the  management  systems  should  only  be 
developed  as  needed  and  should  relate 
to  systems  that  are  already  implemented 
by  States  and  local  agencies.  It  was 
recommended  that  the  FHWA 
encourage  the  Federal  agencies  to 
explore  and  use  the  States'  existing 
systems.  The  States  also  recommended 
the  systems  be  tailored  to  fit  local 
conditions,  and  be  applicable  solely  to 
the  portion  of  the  Federal  lands 
highways  owned  and  maintained  by 
Federal  agencies.  Many  of  the  States  are 
concerned  that  the  implementation  of 
the  management  systems  may  affect  the 
current  working  relationships  among 
State,  local,  and  Federal  agencies.  The 
Wisconsin  DOT  encouraged  the  FHWA 
to  work  with  the  FLMAs  and  State 
Transportation  Departments  to  clarify 
ownership  discrepemcies  between 
Federal  and  State  data.  They  suggested 
that  the  FLMAs  have  acciu^te  data 
reflecting  the  amount  of  mileage  the 
agencies  own  by  location.  Further,  these 
data  have  to  agree  with  data  reported  by 
States  in  the  Highway  Performance 
Monitoring  System  (HPMS)  database.^ 

Response:  The  stakeholders'  concerns 
presented  above  were  considered  in  the 
development  of  this  NPRM.  Each  of  the 
proposed  management  system  rules 
calls  for  the  FHWA,  in  cooperation  with 
the  FLMA,  to  develop  an 
implementation  plan  or  implementation 
procedures  for  each  of  the  management 
systems.  In  addition,  flexibility  is 
provided  to  determine  criteria  for  the 
need  ancj  applicability  of  each  of  the 
FLMA's  management  systems.  These 
implementation  plans  will  provide  the 
opportunity  to  relate  the  FLMA 
management  systems  to  systems  already 
implemented  by  States  and  local 
agencies.  It  will  also  allow  the 
management  systems  to  be  tailored  to  fit 
a  broad  range  of  local  conditions,  and  to 
avoid  inefficient  duplication  of 


3  'The  HPMS  was  developed  in  1978  as  a 
national  highway  transportation  system  datanbase. 
It  includes  limited  data  on  all  public  roads,  more 
detailed  data  for  a  sample  of  the  arterial  and 
collector  functional  system,  and  certain  summary 
information  for  urbanized,  small  urban  and  rural 
areas.  Additional  information  about  this  database  is 
available  online  at  the  URL;  http:// 
www.fhwa.dot.gov/ohim. 


management  systems  already  in  use  by 
the  States.  Development  of  the 
implementation  plans  will  provide  an 
opportimity  to  strengthen  the  working 
relationships  among  Federal,  State, 
Tribal  and  local  agencies,  as  well  as 
define  responsibility  for  and  ownership 
of  data. 

Comments:  The  Wisconsin  EXDT  also 
stated  that  the  FHWA  should  clarify  that 
this  rule  and  the  National  Highway 
System  (NHS)  Designation  Act  of  1995, 
Public  Law  104-59,  109  Stat.  568,  do 
not  make  the  implementation  of 
management  systems  mandatory. 

Response:  While  it  is  correct  that  the 
Public  Law  104-59  made  the 
management  systems  optional  for  States 
and  Metropolitan  Planning 
Organizations  (MPOs),  except  for  the 
congestion  management  systems  in 
MPOs  with  a  population  of  greater  than 
200,000,  section  1115(d)  of  TEA-21 
applies  to  the  Federal  land  management 
agencies,  not  directly  to  the  States; 
however,  the  States  may  be  requested  to 
provide  information.  The  TEA-21, 
enacted  on  June  9,  1998,  amended  23 
U.S.C.  204  to  specify  that  "The 
Secretary*  and  the  Secretary  of  each 
appropriate  Federal  land  management 
agency  shall,  to  the  extent  appropriate, 
develop  by  rule  safety,  bridge, 
pavement,  and  congestion  management 
systems  for  roads  funded  under  the 
Federal  lands  highways  program." 
Therefore,  the  development  and 
implementation  of  the  management 
systems,  where  appropriate,  is 
mandated  by  law  for  the  Federal  land 
management  agencies. 

Approach  to  Structure  of  Proposed 
Regulation 

In  the  development  of  this  proposed 
rule,  the  FHWA  has  attempted  to 
minimize  the  level  of  data  collection 
and  analyses  required.  The  FHWA  now 
solicits  comments  on  the  extent  to 
which  this  strategy  has  been  achieved. 
Any  comments  suggesting  that  the 
strategy  has  not  been  successful  should 
identify  specific  reasons  why  the 
requirements  and/or  provisions  are 
burdensome.  Suggestions  to  lessen 
burdens  are  welcome. 

Section-by-Section  Analysis 

Subpart  A 

Section  973.100    Purpose 

This  section  states  that  subpart  A 
provides  definitions  for  terms  used  in 
this  rule. 

Section  973.102    Applicability 

This  section  states  that  the  definitions 
in  subpart  A  are  applicable  to  this  rule. 
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Section  973.104    Definitions 

This  section  incorporates  the  terms 
defined  in  23  U.S.C.  101(a),  49  U.S.C. 
5302,  and  23  CFR  part  450;  and  also 
includes  additional  definitions  for  terms 
used  in  this  part. 

The  phrase  "Indian  lands"  would  be 
added  to  the  definitions  of  "bridge 
management  system  (BMS)," 
"congestion  management  system 
(CMS)."  "pavement  management  system 
(PMS)."  and  "safety  management 
system  (SMS)"  to  indicate  the 
distinction  between  the  Indian  lands, 
Federal  lands  and  Federal-aid 
management  systems  (refer  to  23  CFR 
part  500  for  definitions  of  the  Federal- 
aid  management  systems).  The  NPRMs 
for  the  FS,  FWS  and  NFS  would  use  the 
phrase  "Federal  lands"  to  indicate  the 
distinction  between  the  Federal  lands, 
Indian  lands  and  Federal-aid 
management  systems.  The  management 
system  definitions  also  specify  their 
applicability  to  the  BIA,  FS,  FWS  and 
NFS,  as  appropriate. 

Subpart  B 

Section  973.200    Purpose 

This  section  states  the  purpose  of  this 
proposed  rule,  which  is  to  fulfill  the 
requirements  set  forth  by  the  TEA-21. 

Section  973.202    Applicability 

This  section  defines  the  applicability 
of  the  management  systems. 

Section  973.204    Management  Systems 
Requirements 

This  section  sets  forth  general 
requirements  for  all  four  management 
systems.  Additional  requirements 
applicable  to  specific  systems  are  in 
§§  973.208  through  973.214. 

Paragraph  (a)  states  that  the  BIA  shall 
develop,  establish,  and  implement  the 
nationwide  management  systems. 
Paragraphs  (a)  and  (h)  provide  flexibility 
in  the  development  of  the  nationwide 
management  systems.  Paragraph  (b) 
requires  the  FHWA  and  the  BIA  to 
develop  implementation  plans  for  the 
nationwide  management  systems. 

Paragraph  (c)  states  that  a  Tribe  may 
develop,  establish,  and  implement 
Tribal  management  systems. 

Paragraph  (d)  directs  the  BIA,  in 
consultation  with  the  Tribes,  to  develop 
criteria  for  cases  in  which  Tribal 
management  systems  are  not 
appropriate. 

Paragraph  (e)  directs  the  BIA  or 
Tribes,  as  appropriate,  to  incorporate 
data  provided  by  States  and  local 
governments  in  the  nationwide  or  Tribal 
management  systems  for  State  and 
locally  owned  IRRs. 

To  ensure  the  management  systems 
are  developed,  implemented,  and 


operated  systematically,  paragraph  (f) 
requires  the  development  of  procedures 
that  will  include  the  following: 
Consideration  of  management  system 
results  in  the  planning  process;  system 
analysis;  a  description  of  each 
management  system;  operation  and 
maintenance  of  management  systems 
and  databases;  and  data  collection, 
processing,  analysis,  and  updating. 
Paragraph  (g)  ensures  that  the  database 
has  a  geographical  reference  system  so 
that  information  can  be  geolocated. 
Paragraph  (h)  encoinages  the  use  of 
existing  data  sources  to  the  maximum 
extent  possible. 

Paragraph  (i)  states  that  a  nationwide 
congestion  management  system  is  not 
required.  The  BIA  and  the  FHWA,  in 
consuhation  with  the  Tribes,  will 
develop  criteria  to  determine  when 
congestion  management  systems  are 
required  for  specific  BIA  transportation 
facilities.  The  BIA  or  the  Tribe  may 
develop,  establish  and  implement  the 
congestion  management  systems  when 
they  are  required. 

Paragraph  (j)  requires  a  periodical 
evaluation  process  of  the  effectiveness 
of  the  management  systems,  preferably 
as  part  of  the  transportation  planning 
process.  Paragraph  (k)  ensines  that 
transportation  investment  decisions 
based  on  management  system  results 
would  be  used  at  the  BIA  region  or 
Tribal  level  and  can  be  used  throughout 
the  transportation  planning  process. 

Section  973.206    Funds  for 
Establishment,  Development,  and 
Implementation  of  the  Systems 

This  section  provides  that  the  funds 
available  for  the  IRR  program  can  be 
used  for  development,  establishment, 
and  implementation  of  the  nationwide 
and  required  congestion  management 
systems  in  accordance  with  legislative 
provisions  for  the  funds. 

Section  973.208    Indian  Lands 
Pavement  Management  System  (PMS) 

Paragraph  (a)  defines  the  applicability 
of  the  PMS.  Paragraph  (b)  requires 
Tribes  that  collect  data  for  a  PMS  1o 
provide  the  data  to  the  BIA  to  be  used 
in  the  nationwide  PMS.  Paragraph  (c) 
recommends  the  use  of  the  American 
Association  of  State  Highway  and 
Transportation  Officials'  (AASHTO) 
"Pavement  Management  Guide"  *  as  a 
guide  for  the  development  of  the  PMS. 


Paragraph  (d)  provides  flexibility  for  the 
development  of  the  PMS. 

This  section  further  sets  forth 
processes  and  procedures  that  must  be 
included  in  a  PMS.  They  include 
requirements  for  a  basic  framework 
composed  of  data  collection  and 
maintenance,  network  level  analysis, 
and  reporting  procedures. 

Section  973.210    Indian  Lands  Bridge 
Management  System  (BMS) 

Paragraph  (a)  defines  the  applicability 
of  the  BMS.  Paragraph  (b)  requires 
Tribes  that  collect  data  for  a  BMS  to 
provide  the  data  to  the  BIA  to  be  used 
in  the  nationwide  BMS.  Paragraph  (c) 
recommends  the  use  of  the  AASHTO's 
"Guidelines  for  Bridge  Management 
Systems"  ■•  as  a  guide  for  the 
development  of  BMS. 

The  section  sets  forth  components 
that  must  be  included  in  a  BMS.  They 
consist  of  data  collection  and 
maintenance,  analysis  procedures,  and 
reporting  procedures. 

Section  973.212    Indian  Lands  Safety 
Management  System  (SMS) 

Paragraph  (a)  defines  the  applicability 
of  the  SMS.  Paragraph  (b)  requires 
Tribes  that  collect  data  for  a  SMS  to 
provide  the  data  to  the  BIA  to  be  used 
in  the  nationwide  SMS.  Paragraph  (c) 
encoinages  the  use  of  the  FHWA 
publication  entitled  "Safety 
Management  Systems:  Good  Practices 
for  Development  and 
Implementation."** 

Because  of  the  strong  emphasis  the 
TEA-21  has  on  safety,  paragraph  (d) 
requires  the  SMS  to  be  used  to  ensure 
that  safety  is  considered  and 
implemented  as  appropriate  in  all 
phases  of  transportation  planning, 
prograiruning  and  project 
implementation.  Paragraph  (e)  states 
that  the  level  of  complexity  of  the 
nationwide  and  Tribal  SMS's  depends 
on  the  nature  of  the  facilities  involved. 

"^he  section  sets  forth  the  components 
that  must  be  included  in  a  SMS.  They 
include  data  collection  and 
maintenance,  identification  and 


*  "Pavement  Management  Guide,"  AASHTO, 
2001 ,  is  available  for  inspection  as  prescribed  at  49 
CFR  part  7.  It  may  be  purchased  online  at  http:// 
www.transportation.org/publications/bookstore.nsf 
or  mail  addressed  to  the  American  Association  of 
State  Highway  and  Transportation  Officials 
(AASHTO),  Publication  Order  Dept.,  P.O.  Box 
96716,  Washington.  DC  20090-6716. 


5  ••Guidelines  for  Bridge  Management  Systems," 
AASHTO,  1993,  is  available  for  inspection  as 
prescribed  at  49  CFR  part  7.  It  may  be  purchased 
on  line  at  http://www.transpoftation.org/ 
publications/bookstore. nsfot  mail  addressed  to  the 
American  Association  of  State  Highwray  and 
Transportation  Officials  (AASHTO),  Publication 
Order  Dept.,  P.O.  Box  96716.  Washington,  DC 
20090-6716. 

"  '•Safety  Management  Systems:  Good  Practices 
for  Development  and  Implementation,"  FHWA  and 
NHTSA,  May  1996,  may  be  obtained  at  the  FHWA, 
Office  of  Safety.  Room  3407,  400  Seventh  St.,  SW., 
Washington,  DC  20590,  or  electronically  at  http:// 
safety.fhwa.dol.gov/media/docume.nts.htm.  It  is 
available  for  inspection  and  copying  as  prescribed 
at  49  CFR  part  7. 


correction  of  potential  safety  problems, 
communications,  public  education, 
training  needs,  and  reporting. 

To  provide  flexibility,  paragraph  (g) 
states  that  the  extent  of  SMS 
requirements  set  forth  in  this  proposed 
rule  for  low  volume  roads  may  be 
tailored  to  be  consistent  with  the 
functional  classification  of  the  roads. 
However,  each  functional  classification 
should  include  adequate  requirements 
to  ensure  effective  safety 
decisionmaking. 

Section  973.214    Indian  Lands 
Congestion  Management  System  (CMS) 

Paragraph  (b)(1)  requires  the  BIA  and 
the  FHWA,  in  consultation  with  the 
Tribes,  to  develop  criteria  for 
determining  when  a  CMS  will  be 
required  for  a  specific  transportation 
system. 

Paragraph  (b)(2)  further  sets  forth  the 
components  to  be  included  in  a  CMS. 
They  include  the  following: 
Identification  and  documentation  of 
measures  for  congestion;  identification 
of  the  causes  of  congestion; 
development  of  evaluation  processes; 
identification  of  benefits;  determination 
of  methods  to  monitor  and  evaluate 
performance  of  the  overall 
transportation  system  after  strategies  are 
implemented;  and  consideration  of 
example  strategies  provided  in  the 
proposed  rule. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  using  the  docket  number 
appearing  at  the  top  of  this  document  in 
the  docket  room  at  the  above  address. 
The  FHWA  will  file  comments  received 
after  the  comment  closing  date  in  the 
docket  and  will  consider  late  comments 
to  the  extent  practicable.  In  addition  to 
late  comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  becoming  available  after  the 
comment  closing  date,  and  interested 
persons  should  continue  to  examine  the 
docket  for  new  material.  A  final  rule 
may  be  published  at  any  time  after  close 
of  the  comment  period. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  U.S.  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined 
preliminarily  that  the  proposed  rule 
would  be  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866,  and  under  the  regulatory  policies 
and  procedures  of  the  U.S.  Department 
of  Transportation,  because  of  the 
substantial  public  interest  anticipated  in 


the  transportation  facilities  of  the  Indian 
lands.  The  FHWA  anticipates  that  the 
economic  impact  of  any  action  taken  in 
this  rulemaking  process  will  be 
minimal.  The  FHWA  anticipates  that 
the  proposed  changes  will  not  adversely 
affect  any  sector  of  the  economy  in  a 
material  way.  Though  the  proposed 
action  will  impact  the  BIA,  it  will  not 
likely  interfere  with  any  action  taken  or 
planned  by  the  BIA  or  another  agency, 
or  materially  alter  the  budgetary  impact 
of  any  entitlement,  grants,  user  fees,  or 
loan  programs. 

Based  upon  the  information  received 
in  response  to  this  proposed  action,  the 
FnWA  intends  to  carefully  consider  the 
costs  and  benefits  associated  with  this 
rulemaking.  Accordingly,  comments, 
information,  and  data  are  solicited  on 
the  economic  impact  of  the  proposal 
described  in  this  docmnent  or  any 
alternative  proposal  submitted.  -^ 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
proposed  action  on  small  entities  and 
has  determined  that  the  proposed  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Commenters  are  encouraged  to 
evaluate  any  options  addressed  here 
with  regard  to  the  potential  for  impact. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  would  not  impose 
a  mandate  that  requires  further  analysis 
under  the  Unfunded  Mandates  Reform 
Act  of  1995  (PubHc  Law  104-4,  March 
22,  1995,  109  Stat.  48).  This  proposed 
rule  wilfnot  result  in  the  expenditure 
by  State,  local  and  Tribal  Governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  in  any  one  year 
(2  U.S.C.  1532).  This  rulemaking 
proposes  to  provide  for  the  development 
and  implementation  of  pavement, 
bridge,  safety,  and  congestion 
management  systems  for  transportation 
systems  providing  access  to  and  within 
Indian  lands.  These  roads  are  funded 
under  the  FLHP;  therefore,  the  proposed 
rule  is  not  considered  an  unfunded 
mandate.  Further,  in  compliance  with 
the  Unfunded  Mandates  Reform  Act  of 
1995,  the  FHWA  will  evaluate  any 
regulatory  action  that  might  be  proposed 
in  subsequent  stages  of  the  proceeding 
to  assess  the  effects  on  State,  local,  and 
Tribal  Govenmients  and  the  private 
sector. 

Executive  Order  13132  (Federalism) 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


13132,  dated  August  4,  1999.  The 
FHWA  has  determined  that  this 
proposed  action  would  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
assessment.  The  FHWA  has  also 
determined  that  the  proposed  action 
would  not  preempt  any  State  law  or 
State  regulation  or  affect  the  States' 
ability  to  discharge  traditional  State 
govenmiental  functions.  However, 
commenters  are  encouraged  to  consider 
these  issues,  as  well  as  matters . 
concerning  any  costs  or  burdens  that 
might  be  imposed  on  the  States  as  a 
result  of  actions  considered  here. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501  et  seq.).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  determined  that  this  proposed  rule 
contains  a  requirement  for  data  and 
information  to  be  collected  and 
maintained  in  the  four  management 
systems  that  are  to  be  developed.  In 
order  to  streamline  the  process,  the 
FHWA  intends  to  request  that  the  0MB 
approve  a  single  information  collection 
ctearance  for  all  of  the  data  in  the  four 
management  systems  at  the  time  that  the 
requirements  in  this  proposal  are  made 
final.  The  FHWA  is  sponsoring  this 
proposed  clearance  on  behalf  of  the 
Bureau  of  Indian  Affairs. 

The  FHWA  estimates  that  a  total  of 
5,600  burden  hours  per  year  would  be 
imposed  on  non-Federal  entities  to 
provide  the  required  information  for  the 
BIA  management  systems.  Respondents 
to  this  information  collection  include 
State  Transportation  Departments, 
Metropolitan  Planning  Organizations, 
Tribal  governments,  regional 
transportation  planning  agencies,  and 
county  and  local  governments.  The  BIA 
would  bear  the  biu-den  of  developing 
the  management  systems  in  a  manner 
that  would  incorporate  any  existing  data 
in  the  most  efficient  way  and  without 
additional  burdens  to  the  public.  The 
estimates  here  only  include  burdens  on 
the  respondents  to  provide  information 


1110 


Federal  Register /Vol.  68,  No.  5  /  Wednesday.  January  8,  2003  /  Proposed  Rules 


that  is  not  usually  and  customarily 
collected. 

Where  a  substantial  level  of  effort  may 
be  required  of  non-Federal  entities  to 
provide  BIA  management  system 
information,  the  effort  has  been 
benchmarked  to  the  number  of  miles  of 
State,  local  or  Tribally  owned  roads  or 
the  number  of  State,  local  or  Tribally 
owned  bridges  within  the  BIA's 
jurisdiction.  This  approach  has  been 
applied  to  the  PMS,  BMS  and  SMS.  For 
BIA  implementation  of  the  PMS,  BMS, 
and  SMS,  the  total  annual  burden 
estimate  is  3,600  of  the  5,600  hours  per 
year.  The  level  of  burden  on  non- 
Federal  entities  for  these  management 
systems  is  modest  since  the  agency  will 
incorporate  existing  data  into  the 
system.  Of  these  three  systems,  the  most 
substantial  burden  is  associated  with 
the  collection  of  data  to  implement  the 
BMS.  The  BMS  burden  is  estimated  at 
1 ,400  hoiu-s  per  year.  The  PMS  and  SMS 
burdens  are  estimated  at  1,100  hours  per 
year  for  each  of  these  management 
systems. 

For  the  CMS,  the  non-Federal  burden, 
if  applicable,  would  likely  fall  to  the 
MPOs,  and  represents  the  need  for  the 
BIA  to  coordinate  its  management 
system  with  the  MPOs,  for  those  limited 
instances  when  a  portion  of  its 
transportation  system  is  within  an  MPO 
area.  For  estimating  purposes, 
approximately  50  MPOs  nationwide 
may  be  burdened  by  the  proposed 
regulation.  Forty  hours  of  burden  were 
assigned  to  each  of  the  50  MPOs, 
resulting  in  a  total  burden  of  2000  horns 
attributable  to  the  CMS. 

The  FHWA  is  required  to  submit  this 
proposed  collection  of  infonnation  to 
0MB  for  review  and  approval,  and 
accordingly,  seeks  public  comments. 
Interested  parties  are  invited  to  send 
conunents  regarding  any  aspect  of  these 
information  collection  requirements, 
including,  but  not  limited  to:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  performance  of  the 
functions  of  the  FHWA,  including 
whether  the  information  has  practical 
utility;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  information  collected. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
proposed  action  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321-4347)  and  has 
determined  that  this  proposed  action 
would  not  have  any  effect  on  the  quality 
of  the  environment.  An  environmental 


impact  statement  is,  therefore,  not 
required. 

Executive  Order  13175  (Tribal 
Consul|ation) 

The  FHWA  has  analyzed  this 
proposed  action  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments,  dated 
November  6,  2000,  and  believes  that  the 
proposal  will  have  substantial  direct 
effects  on  one  or  more  Indian  Tribes. 

Section  5  (b)  of  Executive  Order  131 75 
states: 

To  tlie  extent  practicable  and  permitted  by 
law,  no  agency  shall  promulgate  any 
regulation  that  has  Tribal  implications,  that 
imposes  substantial  direct  compliance  costs 
on  Indian  Tribal  governments,  and  that  is  not 
required  by  statute,  unless: 

(1)  Funds  necessary  to  pay  the  direct  costs 
incurred  by  the  Indian  Tribal  government  or 
the  Tribe  in  complying  with  the  regulation 
atp. provided  by  the  Federal  Government;  or 

(2)  The  agency,  prior  to  formal 
promulgation  of  the  regulation, 

(A)  Consulted  with  Tribal  officials  early  in 
the  process  of  developing  the  proposed 
regulation. 

The  Executive  Order  states  similar 
requirements  for  any  regulation  that  has 
Tribal  implications  and  preempts  Tribal 
law. 

As  stated  previously,  this  rulemaking 
is  statutorily  required  under  section 
1115(d)  of  Ihe  TEA-21.  While  there  are 
no  specific  additional  dedicated  funds 
for  implementing  this  regulation,  funds 
already  available  under  the  IRR  program 
can  be  used  for  the  development, 
establishment,  and  implementation  of 
the  management  systems.  The  FHWA 
has  utilized  key  Tribal  transportation 
meetings  to  consult  and  coordinate  with 
Indian  Tribal  Governments  on  this 
rulemaking  since  its  inception.  At  these 
meetings,  the  FHWA  advised  the  Tribes 
of  the  ANPRM  and  encouraged  them  to 
submit  comments  and  suggestions  to  the 
docket.  In  addition,  after  the  docket  was 
closed,  the  FHWA  shared  with  them  all 
comments  submitted  to  the  docket, 
including  those  from  State 
Transportation  Departments  questioning 
provisions  of  the  IRR  statute. 

Tribal  Summary  Impact  Statement 

As  stated  earlier,  the  FHWA 
published  an  ANPRM  on  September  1, 
1999,  to  solicit  public  comments 
concerning  development  of  this 
proposed  rule  .pertaining  to  the  BIA  and 
the  IRR  program  (64  FR  47746).  Among 
the  comments  the  FHWA  received  are 
the  comments  from  the  Tribal 
representatives  to  the  Indian 
Reservation  Roads  Program  Negotiated 
Rulemaking  Committee,  the  United 
South  and  Eastern  Tribes,  Inc.,  and  an 
intertribal  coimcil  of  twenty-three 


federally  recognized  Tribes.  These 
comments  are  siunmarized  in  the 
section  entitled  "Summary  of 
Comments  Received  on  the  ANPRM 
Pertaining  to  the  BIA  and  the  Indian 
Reservation  Roads  Program."  Specific 
comments  may  be  obtained  by 
reviewing  the  materials  in  the  docket. 

Pursuant  to  Executive  Order  13175, 
during  the  development  process  of  this 
NPRM,  the  FHWA  participated  in  a 
number  of  consultation  sessions  on  this 
rulemaking  with  numerous  Tribal 
government  representatives.  The 
piu-pose  of  these  sessions  was  to  explain 
the  FHWA's  intent  in  developing  the 
NPRM,  as  well  as  to  seek  input  and 
feedback.  These  discussions  were 
scheduled  agenda  items  with  time 
provided  for  questions  and  answers  and 
took  place  at  die  following  events:  The 
"Transportation  Improvements: 
Experiences  Among  Tribal,  Local,  State, 
and  Federal  Governments  Conference," 
Albuquerque,  NM,  October  2000;  the 
"Annual  Providers  Conference," 
Anchorage,  AK,  November  2000;  the 
"Intertribal  Transportation  Association 
Annual  Meeting,"  Las  Vegas,  NV, 
December  2000;  and  the  "Northern 
Plains  Transportation  Exposition," 
Aberdeen.  SD,  March  2001. 

During  these  discussions,  the  Tribes 
addressed  two  major  concerns.  The  first 
concern  dealt  with  the  funding  for  the 
establishment,  development,  and 
implementation  of  the  management 
systems.  As  a  response,  §  973.206  of  this 
proposed  action  states  that  the  IRR 
program  management  funds  may  be 
used  to  conduct  nationwide 
management  systems  activities. 
Additionally,  the  IRR  two-percent  Tribal 
transportation  planning  or  construction 
funds  may  be  used  for  Tribal 
management  systems  activities. 

The  second  concern  surroimded  the 
Tribes'  desire  to  utilize  the  IRR 
Negotiated  Rulemaking  in  lieu  of  this 
proposed  rule.  This  comment  edso  was 
addressed  to  the  ANPRM  published  on 
September  1, 1999.  The  FHWA 
responds  to  this  comment  in  this  NPRM 
in  the  "Summary  of  Comments 
Received  on  the  ANPRM  Pertaining  to 
the  BIA  and  the  Indian  Reservation 
Roads  Program"  section.  As  the 
response  indicates,  the  requirements  for 
the  management  systems  and  the 
requirements  for  the  IRR  program  are 
separate.  However  with  the  exception  of 
funding,  the  language  set  forth  in  this 
NPRM  is  consistent  with  the  draft 
language  on  management  systems  set 
forth  in  the  IRR  Negotiated  Rulemaking 
Notice. 
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Executive  Order  12988  (Qvil  Justice 
Reform) 

This  proposed  action  meets 
applicable  standards  in  section  3(a)  and 
3(b)(2)  of  Executive  Order  12988,  Civil 
Justice  Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  proposed 
action  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not 
economically  signihcant  and  does  not 
concern  an  environmental  risk  to  health 
and  safety  that  may  disproportionately, 
affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  proposed  rule  will  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Executive  Order  13211  (Energy  EfiTects) 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Mfect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  significant 
energy  action  under  that  order  because, 
although  this  proposed  action  is 
considered  to  be  a  significant  regulatory 
action  under  Executive  Order  12866,  it 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 

Regulation  Identification  Niunber 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  973 

Bridges,  Grant  programs — 
transportation.  Highway  safety. 
Highways  and  roads,  Indians — Lands, 
PubUc  lands.  Transportation. 

For  reasons  set  forth  in  the  preamble, 
the  Federal  Highway  Administration 
proposes  to  amend  chapter  1  of  title  23, 
Code  of  Federal  Regulations,  as  set  forth 
below. 


Issued  on:  Decemlier  20,  2002. 
Mary  E.  Peters, 
Federal  High  way  A  dministrator. 

1.  Add  part  973  to  read  as  follows: 

PART  973— BUREAU  OF  INDIAN 
AFFAIRS  MANAGEMENT  SYSTEMS 

SubfMrt  A — Definitions 

Sec.  » 

973.100    Purpose. 
973.102     Applicability. 
973.104     Definitions. 

Subpart  B — Bureau  of  Indian  Affairs 
Management  Systems 

973.200     Purpose. 

973.202     Applicability. 

973.204    Management  systems  requirements. 

973.206    Funds  for  establishment, 

development  and  implementation  of  the 

systems. 
973.208    Indian  lands  Pavement 

Management  System  (PMS). 
973.210    Indian  lands  Bridge  Management 

System  (BMS). 
973.212    Indian  lands  Safety  Management 

System  (SMS). 
973.214    Indian  lands  Congestion 

Management  System  (CMS). 

Authority:  23  U.S.C.  204.  315,  42  U.S.C. 
7410  efseq.;  49  CFR  1.48. 

Subpart  A— Definitions 

§973.100    Purpose. 

The  purpose  of  this  subpart  is  to 
provide  definitions  for  terms  used  in 
this  part. 

§973.102    Applicability. 

The  definitions  in  this  subpart  are 
applicable  to  this  part,  except  as 
otherwise  provided. 

§973.104    Definitions. 

Alternative  transportation  systems 
means  modes  of  transportation  other 
than  private  vehicles,  including 
methods  to  improve  system 
performance  such  as  transportation 
demand  management,  congestion 
management,  and  intelligent 
transportation  systems.  These 
mechanisms  help  reduce  the  use  of 
private  vehicles  and  thus  improve 
overall  efficiency  of  transportation 
systems  and  facilities. 

Elements  means  the  components  of  a 
bridge  important  from  a  structural,  user, 
or  cost  standpoint.  Examples  are  decks, 
joints,  bearings,  girders,  abutments,  and 
piers. 

Federal  Lands  Highway  program 
(FLHP)  means  a  federally  funded 
program  established  in  23  U.S.C.  204  to 
address  transportation  needs  of  Federal 
and  Indian  lands. 

Indian  lands  bridge  management 
system  (BMS)  means  a  systematic 
process  used  by  the  Bureau  of  Indian 
Affairs  (BIA)  or  Tribal  governments  for 


analyzing  bridge  data  to  make  forecasts 
and  recommendations,  and  provides  the 
means  by  which  bridge  maintenance, 
rehabiUtation,  and  replacement 
programs  and  policies  may  be  efficiently 
considered. 

Indian  lands  congestion  management 
system  (CMS)  means  a  systematic 
process  used  by  the  BIA  or  Tribal 
governments  for  managing  congestion 
that  provides  information  on 
transportation  system  performance  and 
alternative  strategies  for  alleviating 
congestion  and  enhancing  the  mobility 
of  persons  and  goods  to  levels  that  meet 
Federal,  State  and  local  needs. 

Indian  lands  pavement  management 
system  (PMS)  means  a  systematic 
process  used  by  the  BIA  or  Tribal 
governments  that  provides  information 
for  use  in  implementing  cost-effective 
pavement  reconstruction,  rehabilitation, 
and  preventive  maintenance  programs 
and  policies,  and  that  results  in 
pavement  designed  to  accommodate 
current  and  forecasted  traffic  in  a  safe, 
durable,  and  cost-effective  manner. 

Indian  lands  safety  management 
system  (SMS)  means  a  systematic   . 
process  used  by  the  BIA  or  Tribal 
governments  with  the  goal  of  reducing 
the  number  and  severity  of  traffic 
accidents  by  ensuring  that  all 
opportunities  to  improve  roadway  safety 
are  identffied,  considered,  implemented 
and  evaluated,  as  appropriate,  during  all 
phases  of  highway  planning,  design, 
construction,  operation  and 
maintenance  by  providing  information 
for  selecting  and  implementing  effective 
highway  safety  strategies  and  projects. 

Indian  reservation  road  means  a 
public  road  that  is  located  within  or 
provides  access  to  an  Indian  reservation 
or  Indian  trust.land  or  restricted  Indian 
land  that  is  not  subject  to  fee  title 
alienation  without  the  approval  of  the 
Federal  government,  or  Indian  and 
Alaska  Native  villages,  groups,  or 
communities  in  which  Indians  and 
Alaskan  Natives  reside,  whom  the 
Secretary  of  the  Interior  has  determined 
are  eligible  for  services  generally 
available  to  Indians  under  Federal  laws 
specifically  applicable  to  Indians. 

Indian  Reservation  Roads  (IRR} 
program  means  a  part  of  the  FLHP 
established  in  23  U.S.C.  204  to  address 
the  transportation  needs  of  federally 
recognized  Indian  Tribal  Governments 
(ITG). 

Indian  Reservation  Roads 
transportation  improvement  program 
(IRRTIP)  means  a  multi-year,  financially 
constrained  list  by  year.  State,  and  Tribe 
of  IRR-funded  projects  selected  by  ITGs 
ttom  Tribal  TIP's,  or  other  Tribal 
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actions,  that  are  programmed  for 
construction  in  the  next  3  to  5  years. 

Indian  Reservation  Roads 
transportation  plan  means  a  document 
setting  out  a  Tribe's  long-range 
transportation  priorities  and  needs.  The 
IRR  transportation  plan,  which  can  be 
developed  by  either  the  Tribe  or  the  BIA 
on  behalf  of  that  Tribe,  is  developed 
through  the  IRR  transportation  plarming 
process  pursuant  to  23  U.S.C.  204. 
Indian  Tribal  Government  (ITG) 
means  a  duly  formed  governing  body  of 
an  Indian  or  Alaska  Native  Tribe,  Band, 
Nation,  Pueblo,  Village,  or  Community 
that  the  Secretary  of  the  Interior 
acknowledges  to  exist  as  an  Indian  Tribe 
pvirsuant  to  the  Federally  Recognized 
Indian  Tribe  List  Act  of  1994,  25  U.S.C. 
479a. 

Life-cycle  cost  analysis  means  an 
evaluation  of  costs  incurred  over  the  life 
of  a  project  allowing  a  comparative 
analysis  between  or  among  various 
alternatives.  Life-cycle  cost  analysis 
promotes  consideration  of  total  cost,  to 
include  maintenance  and  operation 
expenditures.  Comprehensive  life-cycle 
costs  analysis  includes  all  economic 
variables  essential  to  the  evaluation: 
Safety  costs  associated  with 
maintenance  and  rehabilitation  projects, 
agency  capital  cost,  and  life-cycle 
maintenance  costs. 

Operations  means  those  activities 
associated  with  managing,  controUing, 
and  regulating  highway  traffic. 

Secretary  means  the  Secretary  of 
Transportation. 

Serviceability  means  the  degree  to 
which  a  bridge  provides  satisfactory 
service  from  the  point  of  view  of  its 
users. 

State  means  any  one  of  the  fifty 
States,  the  District  of  Columbia,  or 
Puerto  Rico. 

Transportation  facilities  means  roads, 
streets,  bridges,  parking  areas,  transit 
vehicles,  and  other  related 
transportation  infrastructure. 

Subpart  B — Bureau  of  Indian  Affairs 
Management  Systems 

§973.200    Purpose. 

The  purpose  of  this  subpart  is  to 
implement  23  U.S.C.  204  which  requires 
the  Secretary  and  the  Secretary  of  each 
appropriate  Federal  land  management 
agency  to  develop,  to  the  extent 
"  appropriate,  safety,  bridge,  pavement, 
and  congestion  management  systems  for 
roads  funded  under  the  FLHP. 

§973.202    Applicability. 

The  provisions  in  this  subpart  are 
applicable  to  the  Bureau  of  Indian 
Affairs  (BIA)  and  the  Indian  Tribal 
Govenunents  (ITGs)  that  aie  responsible 


for  satisfying  these  requirements  for 
management  systems  pursuant  to  23 
U.S.C.  204. 

§973.204    Management  systems 
requirements. 

(a)  The  BIA,  in  consultation  with  the 
Tribes,  shall  develop,  establish  and 
implement  nationwide  pavement, 
bridge,  and  safety  management  systems 
for  Federally  and  Tribally  owned  IRR. 
The  BIA  may  tailor  the  nationwide 
management  systems  to  meet  the 
agency's  goals,  policies,  and  needs. 

(b)  The  BIA  and  the  FHWA,  in 
consultation  with  the  Tribes,  shall 
develop  an  implementation  plan  for 
each  of  the  nationwide  management 
systems.  These  plans  will  include,  but 
are  not  limited  to,  the  following:  Overall 
goals  and  policies  concerning  the 
nationwide  management  systems,  each 
agency's  responsibilities  for  developing 
and  implementing  the  nationwide 
management  systems,  implementation 
schedule,  data  soiu-ces,  and  cost 
estimate. 

(c)  Tribes  may  develop,  establish,  and 
implement  Tribal  management  systems 
under  a  self-determination  contract  or 
self-governance  annual  funding 
agreement.  The  Tribe  may  tailor  the 
management  systems  to  meet  its  goals, 
policies,  and  needs. 

(d)  The  BIA,  in  consultation  with 
Tribes,  shall  develop  criteria  for  cases  in 
which  Tribal  management  systems  are 
not  appropriate. 

(e)  The  BIA,  in  consultation  with 
Tribes,  or  the  Tribes  under  a  self- 
determination  contract,  shall 
incorporate  data  provided  by  States  and 
local  governments  into  the  nationwide 
or  Tribal  management  systems,  as 
appropriate,  for  State  and  locally  owned 
IRRs. 

(f)  The  BIA,  in  consultation  with  the 
Tribes,  shall  develop  and  implement 
procedures  for  the  development, 
establishment,  implementation  and 
operation  of  nationwide  management 
systems.  If  a  Tribe  develops  Tribal 
management  systems,  the  Tribe  shall 
develop  and  implement  procedures  for 
the  development,  establishment, 
implementation  and  operation  of  Tribal 
management  systems.  The  procedures 
shall  include: 

(1)  A  description  of  each  management 
system; 

(2)  A  process  to  operate  and  maintain 
the  management  systems  and  their 
associated  databases; 

(3)  A  process  for  data  collection, 
processing,  analysis  and  updating  for 
each  management  system; 

(4)  A  process  for  ensuring  the  results 
of  the  management  systems  are 
considered  in  the  development  of  IRR 


transportation  plans  and  transportation 
improvement  programs  and  in  making 
project  selection  decisions  under  23 
U.S.C.  204;  and 

(5)  A  process  for  the  analysis  and 
coordination  of  all  management  systems 
outputs  to  systematically  operate, 
maintain,  and  upgrade  existing 
transportation  assets  cost-effectively; 

(g)  All  management  systems  shall  use 
databases  with  a  common  or 
coordinated  reference  system  that  can 
be  used  to  geolocate  all  database 
information. 

(h)  Existing  data  sources  may  be  used 
by  the  BIA  and  Tribes  to  the  maximum 
extent  possible  to  meet  the  management 
system  requirements. 

(i)  A  nationwide  congestion 
management  system  is  not  required.  The 
BIA  and  the  FHWA  shall  develop 
criteria  for  determining  when 
congestion  management  systems  are 
required  for  BIA  or  Tribal  transportation 
facilities  providing  access  to  and  within 
the  Indian  reservations.  Either  the 
Tribes  or  the  BIA,  in  consultation  with 
the  Tribes,  shall  develop,  establish  and 
implement  congestion  management 
systems  for  the  transportation  facilities 
that  meet  the  criteria. 

(j)  The  BIA  shall  develop  an 
appropriate  means  to  evaluate  the 
effectiveness  of  the  management 
systems  in  enhancing  transportation 
investment  decisions  and  improving  the 
overall  efficiency  of  the  affected 
transportation  systems  and  facilities. 
This  evaluation  is  to  be  conducted 
periodically,  preferably  as  part  of  the 
BIA  planning  process. 

(k)  The  management  systems  shall  be 
operated  so  investment  decisions  based 
on  management  system  outputs  can  be 
accomplished  at  the  BIA  region  and 
Tribal  level  and  can  be  utilized 
throughout  the  transportation  planning 
process. 

§  973.206    Funds  for  establishment, 
development,  and  implementation  of  the 
systems. 

The  IRR  program  management  funds 
may  be  used  to  accomplish  nationwide 
management  system  activities.  For 
Tribal  management  system  activities, 
the  IRR  two  percent  "Tribal 
transportation  planning  or  construction 
funds  may  be  used.  (Refer  to  23  U.S.C. 
204(b)  and  204(j)).  These  funds  are  to  be 
administered  in  accordance  with  the 
procedures  and  requirements  applicable 
to  the  funds. 

§973.208    Indian  lands  Pavement 
Management  System  (PMS). 

In  addition  to  the  requirements 
provided  in  §973.204,  the  PMS  must 
meet  the  following  requirements: 


Federal  Register / Vol.  68,  No.  5 /Wednesday,  January  8,  2003 /Proposed  Rules 


1113 


(a)  The  BIA  shall  have  a  PMS  for  all 
federally  and  Tribally  ovnied  IRRs 
included  in  the  IRR  inventory. 

(b)  Where  a  Tribe  collects  data  for  the 
Tribe's  PMS,  the  Tribe  shall  provide  the 
data  to  the  BIA  to  be  used  in  the 
nationwide  PMS. 

(c)  The  nationwide  and  Tribal  PMSs 
may  be  based  on  the  concepts  described 
in  the  AASHTO's  "Pavement 
Management  Gnide." ' 

(d)  The  nationwide  and  Tribal  PMSs 
"  may  be  utilized  at  various  levels  of 

technical  complexity  depending  on  the 
nature  of  the  pavement  network.  These 
different  levels  may  depend  on  mileage, 
functional  classes,  volumes,  loading, 
usage,  surface  type,  or  other  criteria  the 
BIA  and  ITGs  deem  appropriate. 

(e)  A  PMS  shall  be  designed  to  fit  the 
BIA's  or  Tribes'  goals,  policies,  criteria, 
and  needs  using  the  following 
components,  at  a  minimum,  as  a  basic 
framework  for  a  PMS: 

(1)'A  database  and  an  ongoing 
program  for  the  collection  and 
maintenance  of  the  inventory, 
inspection,  cost,  and  supplemental  data 
needed  to  support  the  PMS.  The 
minimum  PMS  database  shall  include: 

(i)  An  inventory  of  the  physical 
pavement  features  including  the  nmnber 
of  lanes,  length,  width,  siu-face  type, 
functional  classification,  and  shoulder 
information; 

(ii)  A  history  of  project  dates  and 
types  of  construction,  reconstruction, 
rehabilitation,  and  preventive 
maintenance.  If  some  of  the  inventory  or 
historic  data  is  difficult  to  establish,  it 
may  be  collected  when  preservation  or 
reconstruction  work  is  performed; 

(iii)  A  condition  survey  that  includes 
ride,  distress,  rutting,  and  surface 
friction  (as  appropriate); 

(iv)  Traffic  information  including 
volumes  and  vehicle  classification  {as 
appropriate);  and 

(v)  Data  for  estimating  the  costs  of 
actions. 

(2)  A  system  for  applying  network 
level  analytical  procedures  that  are 
capable  of  analyzing  data  for  all 
federally  and  Tribally  owned  IRR  in  the 
inventory  or  any  subset.  The  minimiun 
analyses  shall  include: 

(i)  A  pavement  condition  analysis  that 
includes  ride,  distress,  rutting,  and 
surface  friction  (as  appropriate); 

(ii)  A  pavement  performance  analysis 
that  includes  present  and  predicted 


'  "Pavement  Management  Guide,"  AASHTO, 
2001,  is  available  for  inspection  as  prescribed  at  49 
CFR  part  7.  It  may  be  purchased  online  at  bttp:// 
www.transpoTtation.org/pubUcations/bookstore.nsf 
or  mall  addressed  to  the  American  Association  of 
State  Highway  and  Transportation  Officials 
(AASHTO),  Publication  Order  Dept.,  P.O.  Box 
96716,  Washington.  DC  20090-6716. 


performance  and  an  estimate  of  the 
remaining  service  life  (performance  and 
remaining  service  life  to  be  developed 
with  time);  and 

(iii)  An  investment  analysis  that: 

(A)  Identifies  alternative  strategies  to 
improve  pavement  conditions; 

(B)  Estimates  costs  of  any  pavement 
improvement  strategy; 

(C)  Determines  maintenance,  repair, 
and  rehabilitation  strategies  for 
pavements  using  life-cycle  cost  analysis 
or  a  colhparable  procedure; 

(D)  Performs  short  and  long  term 
budget  forecasting;  and 

(Ej  Recommends  optimal  allocation  of 
limited  funds  by  developing  a 
prioritized  list  of  candidate  projects 
over  a  predefined  planning  horizon 
(both  short  and  long  term). 

(f)  For  any  roads  in  the  inventory  or 
subset  thereof,  PMS  reporting 
requirements  shall  include,  but  are  not 
limited  to,  percentage  of  roads  in  good, 
fair,  and  poor  condition. 

§973.210    Indian  lands  Bridge  Management 
System  (BMS). 

In  addition  to  the  requirements 
provided  in  §  973.204,  the  BMS  must 
meet  the  following  requirements: 

(a)  The  BIA  shaR  have  a  nationwide 
BMS  for  the  federally  and  Tribally 
ovraed  IRR  bridges  that  are  funded 
imder  the  FLHP  and  required  to  be 
inventoried  and  inspected  under  23  CFR 
part  650,  subpart  C,  National  Bridge 
Inspection  Standards  (NBIS). 

(b)  Where  a  Tribe  collects  data  for  the 
Tribe's  BMS,  the  Tribe  shall  provide  the 
data  to  the  BIA  to  be  used  in  the 
nationwide  BMS. 

(c)  The  nationwide  and  Tribal  BMSs 
may  be  based  on  the  concepts  described 
in  the  AASHTO's  "Guidelines  for 
Bridge  Management  Systems."  ^ 

(d)  A  BMS  shall  be  designed  to  fit  the 
BIA  or  Tribe's  goals,  policies,  criteria, 
and  needs  using  the  following 
components,  as  a  minimum,  as  a  basic 
fiamework  for  a  BMS: 

(1)  A  database  and  an  ongoing 
program  for  the  collection  and 
maintenance  of  the  inventory, 
inspection,  cost,  and  supplemental  data 
needed  to  support  the  BMS.  The 
minimum  BMS  database  shall  include: 

(i)  The  inventory  data  described  by 
the  NBIS  (23  CFR  650.311); 

(ii)  Data  characterizing  the  severity 
and  extent  of  deterioration  of  bridge 
components; 


^  "Guidelines  for  Bridge  Management  Systems," 
AASHTO,  1993,  is  available  for  inspection  as 
prescribed  at  49  CFR  part  7.  It  may  be  purchased 
online  at  http://w\A'w.transportation.org/ 
publications/bookstore. nsf  ot  mail  addressed  to  the 
American  Association  of  State  Highway  and 
Transportation  Officials  (AASHTO),  Publication 
Order  Dept.,  P.O.  Box  96716,  Washington.  DC 
20090-6716. 


(iii)  Data  for  estimating  the  cost  of 
improvement  actions; 

(iv)  Traffic  information  including 
volumes  and  vehicle  classification  (as 
appropriate);  and 

(v)  A  history  of  conditions  and  actions 
taken  on  each  bridge,  excluding  minor 
or  incidental  maintenance. 

(2)  A  systematic  procediu-e  for 
applying  network  level  analytical 
procedures  that  are  capable  of  analyzing 
data  for  all  bridges  in  the  inventory  or 
any  subset.  The  minimum  analyses  shall 
include: 

(i)  A  prediction  of  performance  and 
estimate  of  the  remaining  service  life  of 
structural  and  other  key  elements  of 
each  bridge,  both  with  and  without 
intervening  actions;  and 

(ii)  A  recommendation  for  optimal 
allocation  of  limited  funds  by 
developing  a  prioritized  list  of 
candidate  projects  over  a  predefined 
planning  horizon  (both  short  and  long 
term). 

(e)  The  BMS  may  include  the 
capability  to  perform  an  investment 
analysis  (as  appropriate,  considering 
size  of  structure,  traffic  volume,  and 
structural  condition).  The  investment 
analysis  may  include  the  ability  to: 

(1)  Identify  alternative  strategies  to 
improve  bridge  condition,  safety  and 
serviceability; 

(2)  Estimate  the  costs  of  any  strategies 
ranging  from  maintenance  of  individual 
elements  to  full  bridge  replacement; 

(3)  Determine  maintenance,  repair, 
and  rehabilitation  strategies  for  bridge 
elements  using  life  cycle  cost  analysis  or 
a  comparable  procedure;  and 

(4)  Perform  short  and  long  term 
budget  forecasting. 

(f)  For  any  bridge  in  the  inventory  or 
subset  thereof,  BMS  reporting 
requirements  shall  include,  but  are  not 
limited  to,  percentage  of  non-deficient 
bridges. 

§  973.21 2    Indian  lands  Safety  Management 
System  (SMS). 

In  addition  to  the  requirements 
provided  in  §  973.204,  the  SMS  must 
meet  the  following  requirements: 

(a)  The  BIA  shall  have  a  nationwide 
SMS  for  all  federally  and  Tribally 
owned  IRR  and  public  transit  facilities 
included  in  the  IRR  inventory. 

(b)  Where  a  Tribe  collects  data  for  the 
Tribe's  SMS,  the  Tribe  shall  provide  the 
data  to  the  BIA  to  be  used  in  the 
nationwide  SMS. 

(c)  The  nationvkride  and  Tribal  SMS 
may  be  based  on  the  guidance  in  "Safety 
Management  Systems:  Good  Practices. 


1114 


Federal  Register /Vol.  68,  No.  5 /Wednesday,  January  8.  2003  /  Proposed  Rules 


for  Development  and 
Implementation."  ^ 

(d)  The  EUA  and  ITGs  shall  utilize  the 
SMSs  to  ensure  that  safety  is  considered 
and  implemented  as  appropriate  in  all 
phases  of  transportation  system 
planning,  design,  construction, 
maintenance,  and  operations. 

(e)  The  nationwide  and  Tribal  SMSs 
may  be  utilized  at  various  levels  of 
complexities  depending  on  the  nature  of 
the  IRR  facility  involved. 

(f)  A  SMS  shall  be  designed  to  fit  the 
BIA  or  ITG's  goals,  policies,  criteria,  and 
needs  using,  as  a  minimum,  the 
following  components  as  a  basic 
framework  for  a  SMS: 

(1)  A  database  and  an  ongoing 
program  for  the  collection  and 
maintenance  of  the  inventory, 
inspection,  cost,  and  supplemental  data 
needed  to  support  the  SMS.  The 
minimum  SMS  database  shall  include: 

(i)  Accident  records; 

(ii)  An  inventory  of  safety  hardware 
including  signs,  guardrails,  and  lighting 
appurtenances  (including  terminals); 
and 

(iii)  Traffic  information  including 
volume  and  vehicle  classification  (as 
appropriate). 

(2)  Development,  establishment  and 
implementation  of  procedures  for: 

(i)  Routinely  maintaining  and 
upgrading  safety  appurtenances 
including  highway-rail  crossing  warning 
devices,  signs,  highway  elements,  and 
operational  features  where  appropriate; 

(ii)  Routinely  maintaining  and 
upgrading  safety  features  of  transit 
facilities; 

(iii)  Identifying  and  investigating 
hazardous  or  potentially  hazardous 
transportation  system  safety  problems, 
roadway  locations  and  features;  and 

(iv)  Establishing  countermeasures  and 
setting  priorities  to  correct  the  identified 
<<     hazards  and  potential  hazards. 

(3)  A  process  for  communication, 
coordination,  and  cooperation  among 


3  "Safety  Management  Systems:  Good  Practices 
for  Development  and  Implementation."  FHWA  and 
NHTSA.  Mav  1996.  mav  be  obtained  at  the  FHWA, 
Office  of  Safety.  Room  3407,  400  Seventh  St..  SW.. 
Washington.  DC  20590.  or  electronically  at  http:// 
safetvfhwa.dot.gov/media/documents.htm.  It  is 
available  for  inspection  and  copying  as  prescribed 
at  49  CFR  part  7. 


the  organizations  responsible  for  the 
roadway,  himian,  and  vehicle  safety 
elements; 

(4)  Development  and  implementation 
of  public  information  and  education 
activities  on  safety  needs,  programs,  and 
countermeasures  which  affect  safety  on 
the  BIA's  and  ITG's  transportation 
systems;  and 

(5)  Identification  of  skills,  resources 
and  training  needs  to  implement  safety 
programs  for  highway  and  transit 
facilities  and  the  development  of  a 
program  to  carry  out  necessary  training. 

(g)  While  the  SMS  apphes  to  all  IRRs 
in  the  IRR  inventory,  the  extent  of 
system  requirements  (e.g.,  data 
collection,  analyses,  and  standards)  for 
low  volume  roads  may  be  tailored  to  be 
consistent  with  the  functional 
classification  of  the  roads.  However, 
adequate  requirements  should  be 
included  for  each  BIA  functional 
classification  to  provide  for  effective 
inclusion  of  safety  decisions  in  the 
administration  of  transportation  by  the 
BIA  and  ITGs. 

(h)  For  any  transportation  facilities  in 
the  IRR  inventory  or  subset  thereof, 
SMS  reporting  requirements  shall 
include,  but  are  not  limited  to,  the 
following: 

(1)  Accident  types  such  as  right-angle, 
rear-end,  left  turn,  head-on,  sideswipe, 
pedestrian-related,  run-off-road,  fixed 
object,  and  parked  vehicle; 

(2)  Accident  severity  per  year 
measured  as  number  of  accidents  with 
fatalities,  injuries,  and  property  damage 
only;  and 

(3)  Accident  rates  measured  as 
number  of  accidents  (fatalities,  injuries, 
and  property  damage  only)  per  100 
million  vehicle  miles  of  travel,  number 
of  accidents  (fatalities,  injuries,  and 
property  damage  only)  per  1000 
vehicles,  or  number  of  accidents 
(fatalities,  injiu-ies,  and  property  damage 
only)  per  mile. 

§973.214    Indian  lands  Congestion 
Management  System  (CMS). 

(a)  For  purposes  of  this  section, 
congestion  means  the  level  at  which 
transportation  system  performance  is  no 
longer  acceptable  due  to  traffic 
interference.  The  BIA  and  the  FHWA,  in 
consultation  with  the  Tribes,  shall 


develop  criteria  to  determine  when  a 
CMS  is  to  be  implemented  for  a  specific 
Federally  or  Tribally  owned  IRR 
transportation  system  that  is 
experiencing  congestion.  Either  the 
Tribe  or  the  BIA,  in  consultation  with 
the  Tribe,  shall  consider  the  results  of 
the  CMS  in  the  development  of  the  IRR 
transportation  plan  and  the  IRRTIP, 
when  selecting  strategies  for 
implementation  that  provide  the  most 
efficient  and  effective  use  of  existing 
and  future  transportation  facilities  to 
alleviate  congestion  and  enhance 
mobility. 

(b)  In  addition  to  the  requirements 
provided  in  §  973.204,  the  CMS  must 
meet  the  following  requirements: 

(1)  For  those  BIA  or  Tribal 
transportation  systems  that  require  a 
CMS,  consideration  shall  be  given  to 
strategies  that  reduce  private  automobile 
travel  and  improve  existing 
transportation  system  efficiency. 
Approaches  may  include  the  use  of 
alternate  mode  studies  and 
implementation  plans  as  components  of 
the  CMS. 

(2)  A  CMS  will: 

(i)  Identify  and  document  measures 
for  congestion  (e.g.,  level  of  service); 

(ii)  Identify  the  causes  of  congestion; 

(iii)  Include  processes  for  evaluating 
the  cost  and  effectiveness  of  alternative 
strategies; 

(iv)  Identify  the  anticipated  benefits  of 
appropriate  alternative  traditional  and 
nontraditional  congestion  management 
strategies; 

(v)  Determine  methods  to  monitor  and 
evaluate  the  performance  of  the  multi- 
modal transportation  system;  and 

(vi)  Appropriately  consider  the 
following  example  categories  of 
strategies,  or  combinations  of  strategies 
for  each  area: 

(A)  Transportation  demand 
management  measures; 

(B)  Traffic  operational  improvements; 

(C)  Public  transportation 
improvements; 

(D)  ITS  technologies;  and 

(E)  Additional  system  capacity. 
|FR  Doc,  03-105  Filed  1-7-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart19 

[Docket  No.  02-15] 
RIN  1557-AB43 

BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  263 

[Docket  No.  R-1 139] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  308 

RIN  3064-AC57 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  513 
[No.  2002-58] 
RIN  1550-AB53 

Removal,  Suspension,  and  Debarment 
of  Accountants  From  Performing  Audit 
Services 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  and 
Office  of  Thrift  Supervision  (OTS). 
Treasury. 

ACTION:  Joint  notice  of  proposed 
rulemaking. 


summary:  The  OCC,  Board,  FDIC,  and 
OTS  (each  an  Agency,  and  collectively, 
the  Agencies)  propose  to  revise  their 
respective  rules  of  practice  pursuant  to 
section  36  of  the  Federal  Deposit 
Insurance  Act  (FDIA)  (12  U.S.C.  1831m). 
Section  36,  as  implemented  by  12  CFR 
part  363,  requires  that  each  insured 
depository  institution  with  total  assets 
of  $500  million  or  more  produce  an 
annual  report  containing  the 
institution's  financial  statements  and 
certain  management  assessments.  The 
depository  institution  must  provide  the 
report  to  the  FDIC,  the  appropriate 
Federal  banking  agency,  and  any 
appropriate  state  bank  supervisor. 
Section  36  also  requires  that  the 
depository  institution  obtain  an  audit  of 
its  financial  statements  and  an 
attestation  on  management's  assertions 
concerning  internal  controls  over 
financial  reporting  by  an  independent 


public  accountant  (accountant)  and 
include  the  accountant's  audit  and 
attestation  reports  in  its  annual  report. 

Congress  gave  the  Agencies  authority 
to  remove,  suspend,  or  debar 
accountants  from  performing  the  audit 
services  required  by  section  36  if  there 
is  good  cause  to  do  so.  This  proposal 
would  amend  the  Agencies'  rules  to 
establish  rules  of  practice  and  procedure 
for  the  removal,  suspension,  and 
debarment  of  accountants  and  their 
firms  from  performing  section  36  audit 
services  for  insured  depository 
institutions.  The  proposal  reflects  the 
Agencies'  increasing  concern  with  the 
quality  of  audits  and  internal  controls 
for  financial  reporting  at  insured 
depository  institutions.  Although  there 
have  been  few  bank  and  thrift  failures 
in  recent  years,  the  circumstances  of  the 
failures  that  have  occurred  illustrate  the 
importance  of  maintaining  high  quality 
in  the  audits  of  the  financial  position 
and  attestations  of  management 
assessments  of  insured  depository 
institutions.  The  proposed  regulations 
enhance  the  Agencies^  ability  to  address 
misconduct  by  accoimtants  who 
perform  annual  audit  and  attestation 
services. 

DATES:  Comments  must  be  received  by 
March  10.  2003. 

ADDRESSES: 

OCC:  Please  direct  comments  to: 
Public  Information  Room,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Mailstop  1-5,  Washington, 
DC  20219,  Attention  Docket  No.  02-15. 
Comments  are  available  for  inspection 
and  photocopying  at  that  address.  You 
can  make  an  appointment  to  inspect  the 
comments  by  calling  (202)  874-5043.  In 
addition,  comments  may  be  sent  by 
facsimile  transmission  to  (202)  874- 
4448.  or  by  electronic  mail  to 
regs.comments@occ.treas.gov.  Due  to 
delays  in  paper  mail  delivery  in  the 
Washington  area,  commenters  are 
encouraged  to  use  fax  or  e-mail  delivery, 
if  possible. 

Board:  Comments  should  refer  to 
Docket  No.  R-1 139  and  may  be  mailed 
to  Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20551;  sent  by  FAX  to  (202)  452- 
3819  or  (202)  452-3102;  or  sent  by  e- 
mail  to 

regs.commen  ts@federalreserve.gov. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  between  9 
a.m.  and  5  p.m.  on  weekdays  pursuant 
to  section  261.12  (except  as  provided  in 
section  261.14)  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.12  and  261.14.  " 


FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary.  Attention: 
Comments.  Federal  Deposit  Insurance 
Corporation.  550  17th  Street.  NW, 
Washington,  DC  20429.  Commenters  are 
encouraged  to  submit  comments  by 
facsimile  transmission  to  FAX  number 
(202)  898-3838  or  by  electronic  mail  to 
Comments@FDIC.gov.  Comments  also 
may  be  hand  delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street),  on 
business  days  between  8:30  am  and  5 
p.m.  Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100.  801  17th 
Street,  NW.  Washington.  DC,  between  9 
am  and  4:30  p.m.  on  business  days. 

OTS:  Mail:  Send  comments  to 
Regulation  Comments.  Chief  Counsel's 
Office.  Office  of  Thrift  Supervision, 
1700  G  Street.  NW..  Washington,  DC 
20552.  Attention  No.  2002-58. 

Delivery:  Hand  deliver  comments  to 
the  Guard's  Desk.  East  Lobby  Entrance. 
1700  G  Street.  N.W.  from  9  a.m.  to  4 
p.m.  on  business  days.  Attention: 
Regulation  Comments.  Chief  Counsel's 
Office.  Attention  No.  2002-58. 

Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-6518.  Attention  Docket  No.  2002- 
58. 

E-mail:  Send  e-mails  to 
<regs.comments@ots.treas.gov>, 
Attention  Docket  No.  2002-58  and 
include  your  name  and  telephone 
number.  Due  to  temporary  disruptions 
in  mail  service  in  the  Washington,  D.C. 
area,  commenters  are  encoinaged  to 
send  comments  by  fax  or  e-mail  if 
possible. 

Public  Inspection:  Interested  persons 
may  inspect  comments  at  the  Public 
Reading  Room,  1700  G  St.  NW.,  from  10 
a.m.  until  4  p.m.  on  business  days  by 
appointment  or  obtain  comments  and/or 
an  index  of  comments  by  facsimile  by 
telephoning  the  Public  Reading  Room  at 
(202)  906-5922  from  9  a.m.  until  5  p.m. 
on  business  days.  Comments  and  the 
related  index  will  also  be  posted  on  the 
OTS  Internet  site  at  <http:// 
www.ots.treas.gov>. 

FOR  FURTHER  INFORMATION  CONTACT: 
OCC:  Mitchell  Plave,  Counsel. 
Legislative  and  Regulatory  Activities 
Division.  (202)  874-5090;  Richard 
Shack,  Senior  Accountant,  Office  of 
the  Chief  Accountant,  (202)  874-4911; 
and  Karen  Besser,  National  Bank 
Examiner.  Special  Supervision/Fraud. 
(202)  874-^464. 

Board:  Richard  Ashton.  Associate 
General  Counsel.  (202)  452-3750;  Nina 
Nichols.  Counsel.  (202)  452-2961; 
Arthur  Lindo.  Project  Manager.  (202) 
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452-2695;  and  Salome  Tinker.  Senior 
Financial  Analyst,  (202)  452-3034, 
Division  of  Banking  Supervision  and 
Regulation;  for  users  of 
Telecommunication  Devices  for  the  Deaf 
(TDD)  only,  contact  (202)  263-4869. 

FDIC:  Richard  Bogue,  Counsel, 
Enforcement  Unit, -(202)  898-3726; 
Robert  F.  Storch,  Chief,  Accounting  and 
Securities  Disclosure  Section,  (202) 
898-8906. 

OTS:  Christine  A.  Smith,  Project 
Manager,  (202)  906-5740,  Supervision 
Policy;  Teresa  A.  Scott,  Counsel 
(Banking  &  Finance),  (202)  906-6478, 
Regulations  and  Legislation  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  36  of  the  FDIA,  as 
implemented  by  FDIC  regulations, 
requires  every  large  insured  depository 
institution  to  submit  an  annual  report 
containing  its  financial  statements  and 
certain  management  assessments  to  the 
FDIC,  the  appropriate  Federal  banking 
agency,  and  any  appropriate  state  bank 
supervisor.  >  Section  36  of  the  FDIA  also 
requires  that  an  independent  public 
accountant  audit  such  insured 
depository  institution's  annual  financial 
statements  to  determine  whether  those 
statements  are  presented  fairly  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP)  and  with 
the  accoimting  objectives,  standards, 
and  requirements  described  in  section 
37  of  the  FDIA. 

Under  section  37,  the  accounting 
principles  applicable  to  financial 
statements  required  to  be  filed  with  the 
Agencies  must  be  uniform  and 
consistent  with  GAAP.^  In  addition,  the 
accountant  must  attest  to  and  report  on 
management's  assertions  concerning 
internal  controls  over  financial 
reporting.  3  The  institution's  annual 
report  also  must  contain  the 
accountant's  audit  and  attestation 
reports.*  Section  36  of  the  FDIA  gives 


» n  U.S.C.  1831m.  1831in(j)(2);  see  also  12  CFR 
part  363  (describing  the  requirements  for 
independent  audits  and  reporting  for  all  insured 
depository  institutions).  The  statute  gives  the  FDIC 
Board  of  Directors  the  discretion  to  establish  the 
threshold  asset  size  at  which  a  section  ^6  annual 
report  is  required.  That  amount  is  ciirrently  set  at 
$500  million.  See  12  CFR  363.1(a).  While  a  section 
36  audit  is  not  required  of  financial  institutions 
with  less  than  $500  million  in  total  assets,  the 
Agencies  encourage  every  insured  depository 
institution,  regardless  of  its  size  or  character,  to 
have  an  annual  audit  of  its  financial  statements 
performed  by  an  independent  public  accoiutant. 
See  12  CFR  part  363  App.  A  (Introduction). 

» 12  U.S.C.  1831m(d),  1831n. 

'Id.  1831m(c):  see  also  12  CFR  part  363 
(independent  audit  and  reporting  requirements). 

'•  13  U.S.C  1831m(a)(l)  and  (2). 


the  Agencies  the  authority  to  remove, 
suspend,  or  bar  an  accountant  from 
performing  the  audit  services  required 
under  section  36  for  good  cause.  ^  This 
authority  is  in  addition  to  the 
enforcement  tools  the  Agencies  have 
imder  section  8  of  the  FDIA,  which 
enable  the  Agencies  to  remove  or 
prohibit  an  institution-affiliated  party 
(LAP),  including  an  accountant,  from 
further  participation  in  the  affairs  of  an 
insured  depository  institution  for 
certain  types  of  misconduct.**  Section  36 
authority  is  also  distinct  from  the 
Agency's  capability  to  remove,  suspend, 
or  debar  from  practice  before  the 
Agency  parties,  such  as  accountants, 
who  represent  others.^ 

Section  36  does  not  define  good 
cause,  but  authorizes  the  Agencies  to 
implement  section  36  through  the  joint 
issuance  of  rules  of  practice.*  A 
removal,  suspension,  or  debarment 
under  section  36  would  limit  an 
accoimtant's  or  accounting  firm's 
eligibility  to  provide  audit  services  to 
insured  depository  institutions  with 
total  assets  of  $500  milhon  or  more.  A 
section  36  action  would  not  restrict  the 
ability  of  accountants  and  firms  to 
provide  audit  services  to  financial 
institutions  with  less  than  $500  million 
in  total  assets,  however,  or  to  provide 
other  types  of  services  to  all  financial 
institutions. 

The  Agencies  have  jointly  prepared 
proposed  rules  of  practice  to  impleihent 
the  provisions  of  section  36.  The  texts 
of  the  Agencies'  proposed  regulations 
are  substantively  identical  and  differ 
with  respect  to  conforming  changes 
each  Agency  is  making  to  its  existing 
rules.  These  proposed  rules  do  not 
create  independent  professional 
standards  or  obligations  for  accountants 
or  firms.  Rather,  they  are  consistent 
with  an  accountant's  existing 
responsibility  to  adhere  to  applicable 
professional  standards  such  as  generally 
accepted  auditing  stemdards  and 
generally  accepted  standards  for 
attestation  engagements.  The  proposed 
rules  are  also  consistent  with  the 
Sarbanes-Oxley  Act  of  2002  (Sarbanes- 
Oxley  Act),^  which,  among  other  things, 
provides  for  significant  reforms  in  the 
oversight  of  the  accoimting  industry. 
The  discussion  that  follows  refers  more 
specifically  to  the  provisions  of  the 
Sarbanes-Oxley  Act  that  are  relevant  to 
this  proposal. 


5W.  1831m(g)(4)(A). 

e/d.  1813(uM4),  1818(eKl). 

'  See  12  CFR  part  19,  subpart  K;  12  CFR  part  263, 
subpart  F;  and  12  CFR  part  513. 

■12  U.S.C.  1831m(g)(4KB). 

»The  Sarbanes-Oxley  Act  of  2002,  Pub.  L.  107- 
204,  116  Stat  745  (2002). 


n.  Discussion  of  the  Proposal  and 
Request  for  Comment 

The  proposal  would  amend  the 
Agencies'  rules  of  practice  by  adding 
provisions  for  removal,  suspension,  or 
debarment  of  accountants  or  accounting 
firms  from  performing  the  audit  services 
required  by  section  36  of  the  FDIA.  The 
proposed  rules  would  define  "good 
cause"  to  remove,  suspend,  or  debar  an 
accountant  or  firm  from  performing 
audit  services  and  establish  procedures 
for  removal,  suspension,  or  debarment 
of  accoimtants  or  firms  if  the  "good 
cause"  standards  are  satisfied. 

The  first  part  of  the  discussion  that 
follows  describes  the  common  elements 
of  the  proposed  rules.  The  second  part 
explains  proposed  technical  and 
conforming  changes  to  the  existing  rules 
of  the  OCC,  Board,  and  FDIC.  The 
Agencies  invite  comment  on  all  aspects 
of  the  proposed  rules. 

A.  Proposed  Additions  to  the  Rules  of 
All  the  Agencies 

1.  Audit  Services 

The  proposed  ndes  define  "audit 
services"  as  any  service  required  to  be 
performed  imder  section  36  of  the  FDIA 
(12  U.S.C.  1831m)  and  12  CFR  part  363, 
including  attestation  services.  i° 

2.  (k)od  Cause  for  Agency  Action 

The  proposed  rules  define  good  cause 
for  removal,  suspension,  or  debarment 
of  accountants  from  providing  audit 
services  reqiiired  by  section  36.  Under 
the  proposal,  the  Agencies  would  have 
"good  cause"  if  the  accountant  does  not 
possess  the  requisite  qualifications  to 
perform  audit  services;  engages  in 
knowing  or  reckless  conduct  that  results 
in  a  violation  of  applicable  professional 
standards,  including  those  standards- 
and  conflicts  of  interest  provisions 
applicable  to  accoimtants  through  the 
Sarbanes-Oxley  Act  and  developed  by    ^ 
the  Public  Company  Accounting 
Oversight  Board  (Accounting  Oversight 
Board)  and  the  Securities  and  Exchange 
Commission  (SEC),  as  such  standards 
and  provisions  become  effective;" 


'"For  the  Board  and  OTS.  "audit  services"  also 
includes  services  provided  to  a  bank  holding 
company  or  thrift  holding  company  that  satisfy  the 
audit  requirements  under  section  36  of  a  subsidiary 
bank  or  thrift  of  that  holding  company. 

' '  The  FDlC's  Guidelines  and  Interpretations 
concerning  annual  independent  audits  and 
reporting  requirements,  see  12  CFR  part  363  app. 
A,  at  pare.  14,  call  for  accountants  who  perform 
audit  and  attestation  services  to  comply  with  the 
American  Institute  of  Certified  Public  Accountants' 
Code  of  Professional  Conduct  and  meet  the 
independence  requirements  and  interpretations  of 
the  SEC  and  its  staff.  Title  II  of  the  Sarbanes-Oxley 
Act  amended  the  Securities  and  Exchange  Act  of 
1934  by  adding  new  auditor  indepdence  provisions. 
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in  a  single  instance  of  highly 
unreasonable  conduct  that  results  in  a 
violation  of  applicable  professional 
standards  in  circumstances  in  which  an 
accountant  knows,  or  should  know,  that 
heightened  scrutiny  is  warranted;  or 
engages  in  repeated  instances  of 
unreasonable  conduct,  each  resulting  in 
a  violation  of  applicable  standards,  that 
indicate  a  lack  of  competence  to 
perform  annual  audit  services. 

Good  cause  also  includes  knowingly 
or  recklessly  giving  false  or  misleading 
information  to  the  Agencies  with 
respect  to  any  matter  before  the  Agency; 
knowingly  or  recklessly  materially 
violating  any  provision  of  the  Federal 
banking  or  sectuities  laws  or 
regulations,  or  any  other  law,  including 
the  Sarbanes-Oxley  Act;  and  removal, 
suspension,  or  debarment  from  practice 
before  any  Federal  or  state  agency 
regulating  the  banking,  insurance,  or 
securities  industries  on  groimds 
relevant  to  the  provision  of  audit 
services,  other  than  those  actions  that 
result  in  automatic  removal,  suspension, 
and  debarment  under  the  proposed 
rules. 

Conduct  giving  rise  to  good  cause 
under  the  proposed  rules  does  not  have 
to  occur  in  connection  with  the 
provision  of  audit  services  or  in 
connection  with  services  provided  to 
depository  institutions.  Any  actions  or 
failures  to  act  by  an  independent  public 
accountant  or  accoimting  firm  that  meet 
the  criteria  for  good  cause  set  forth  in 
the  regulation,  whether  or  not  related  to 
the  banking  industry,  could  constitute 
good  cause  for  Agency  action.  The 
standards  in  the  proposed  rules  for 
removal,  suspension,  and  debarment  are 
drawn  principally  from  the  Agencies' 
existing  practice  rules  and  from  the 
practice  rules  of  the  SEC.'^  The 
proposal  thus  promotes  consistency 


Title  II  also  requires  thai  the  SEC  promulgate 
regulations,  within  180  days  after  enactment  of  the 
Act,  or  by  Fanuary  23.  2003,  to  implement  these 
provisions.  See  Sarbanes-Oxley  Act,  section  208. 
Most  of  the  provisions,  however,  are  not  effective 
until  after  an  accountant  is  required  to  register  with 
the  Accounting  Oversight  Board  created  by  this 
legislation.  This  requirement  will  not  be  effective 
until  later  in  2003.  Therefore,  accountants  who 
perform  section  36  annual  audits  and  attestation 
services  for  insured  depository  institutions, 
regardless  of  whether  the  institution  or  its  holding 
company  is  an  issuer  directly  subject  to  the 
Sarbanes-Oxley  Act,  must  comply  with  the  SEC's 
upcoming  regulations  on  auditor  independence, 
once  those  regulations  become  effective  for 
registered  public  accounts  under  the  Sarbanes- 
Oxley  Act. 

»2  See  17  CFR  201.102(e)  (SEC's  rules  on 
suspension  and  debarment  of  those  who  practice 
before  the  Commission,  including  accountants). 
Congress  recently  codified  the  SEC's  suspension 
and  debarment  rules  in  section  602  of  the  Sarbanes- 
Oxley  Act. 


with  respect  to  professional  standards 
for  accountants. 

3.  Removal,  Suspension,  or  Debarment 
of  Accounting  Firms  or  Offices  of  Firms 

The  proposed  rules  provide  for  the 
removal,  suspension,  or  debarment  of 
accoiuiting  firms  as  a  whole  and 
identify  factors  the  Agencies  may 
consider  in  determining  the  appropriate 
remedy.  Under  current  regulations 
governing  practice  before  the  Agencies, 
the  Agencies  generally  can  remove, 
suspend,  or  debar  a  firm  by  naming  each 
member  of  the  firm  or  office  in  the  order 
of  suspension  or  debarment.  The 
proposal  retains  this  flexibility  and 
provides  guidance  on  conduct  that  may 
result  in  a  firm-wide  sanction. 

The  proposed  rules  provide  that,  in 
considering  whether  to  take  action 
against  a  firm  and  the  severity  of  the 
sanction  against  a  firm,  the  Agencies 
may  assess  the  gravity,  scope,  or 
repetition  of  the  act  or  failure  to  act;  the 
adequacy  of  and  adherence  to 
applicable  policies,  practices,  or 
procedures  for  the  firm's  conduct  of  its 
business  and  the  performance  of  audit 
services;  the  selection,  training, 
supervision,  and  conduct  of  members  or 
employees  of  the  firm  involved  in  the 
performance  of  audit  services;  the  extent 
to  which  managing  partners  or  senior 
officers  of  the  firm  participated,  directly 
or  indirectly  through  oversight  or 
review,  in  the  act  or  failure  to  act;  and 
the  extent  to  which  the  firm  has,  since 
the  occurrence  of  the  act  or  failure  to 
act,  implemented  corrective  internal 
controls  to  prevent  its  recurrence.  This 
is  not  an  exclusive  list  of  factors  the 
Agencies  may  consider,  and 
circumstances  may  present  other  facts 
that  the  Agencies  will  take  into  accoimt 
in  determining  whether  to  take  an 
action  against  a  firm. 

The  Agencies  anticipate  that  there 
may  be  circumstances  in  which  it  will 
not  be  appropriate  to  remove,  suspend, 
or  debar  an  entire  firm,  but  that  action 
should  be  taken  against  a  particular 
office  or  offices  of  a  firm.  The  proposed 
rules  permit  that  more  limited  action. 

4.  Removal,  Suspension,  and  Debarment 
Procedures 

Under  the  proposed  rules,  the 
Agencies  would  hold  hearings  on 
removals,  suspensions,  and  debarments 
under  rules  that  are  consistent  with  the 
Agencies'  Uniform  Rules  of  Practice  and 
Procedure  (Uniform  Rules)."  The 
Uniform  Rules  provide,  among  other 
things,  for  written  notice  to  the 


respondent  of  the  intended  Agency 
action  and  the  opportunity  for  a  public 
hearing  before  an  administrative  law 
judge.  The  administrative  law  judge 
would  refer  a  recommended  decision  to 
the  Agency,  which  would  issue  a  final 
decision  and  order.  Each  Agency  would 
have  the  discretion  tp'limit  an  order  of 
removal,  suspension,  or  debarment  from 
providing  audit  services  to  a  limited 
number  of  insured  depository 
institutions,  rather  than  to  all  insured 
depository  institutions  supervised  by 
the  issuing  Agency.  This  is  referred  to 
in  the  proposed  regulations  as  a 
"limited  scope  order." ''» 

The  Agencies  do  not  intend  the 
proposed  rules  to  create  any  new  or 
different  procedural  mechanisms  for 
Agency  removal,  suspension,  or 
debarment  of  accountants.  Rather,  the 
Agencies  generally  intend  to  apply  to 
these  proceedings  established  rules  and 
practices. 

5.  Immediate  Suspensions 

Section  36  of  the  FDIA  provides  that 
the  appropriate  Federal  banking  agency 
may  "remove,  suspend,  or  bar"  an 
independent  public  accountant  from 
performing  audit  services. ^^  The 
proposed  rules  would  implement  the 
authority  to  suspend  by  providing  that 
an  Agency  may  issue  a  notice  of 
immediate  suspension  when  an  Agency 
has  a  reasonable  basis  to  believe  that  an 
accountant  or  accounting  firm  is 
engaged  in  conduct  that  would 
constitute  grounds  for  an  order  of 
removal,  suspension,  or  debarment  and 
if  immediate  suspension  is  necessary  for 
the  protection  of  an  insured  depository 
institution,  its  depositors,  or  the 
depository  system  as  a  whole.  The 
discretion  to  impose  immediate 
suspensions  can  be  critical  to  the  safety 
and  soundness  of  one  or  more  insured 
depository  institutions.  For  example, 
once  misconduct  is  identified, 
immediate  suspensions  would  prevent 
additional  or  escalating  instances  of 
rnisconduct. 

Under  the  proposed  rules,  a  notice  of 
immediate  suspension  would  remain  in 
effect  until  the  Agency  dismisses  the 
charges  in  the  notice  or  issues  a  final 
order  of  removal,  suspension,  or 
debarment.  The  proposals  establish  a 
system  for  expedited  review  of  a  notice 
of  immediate  suspension.  The 
accountant  or  accounting  firm  has  the 
right  to  petition  for  a  stay  of  a  notice  of 
immediate  suspension  within  10 
"calendar  days  after  receiving  service  of 


'^  See  12  CFR  part  19,  subpart  A  (OCC);  12  CFR 
part  263,  subpart  A  (Board);  12  CFR  part  308, 
subpart  A  (FDIC);  12  CFR  509,  supart  A  (OTS). 


'■•The  Agencies  will  also  have  the  discretion  to 
issue  suspension  orders  where  the  duration  of  the 
suspension  would  be  dependent  on  the  satisfactory 
completion  of  remedial  action. 

"12U.S.C.  1831m(g)(4)(A). 
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the  ootice.  A  presiding  officer  appointed 
by  the  Agency  would  hold  a  hearing  on 
the  stay  petition  not  more  than  30  days 
after  receipt  of  the  petition.  The 
presiding  officer  would  be  required  to 
issue  a  decision  within  30  days  of  the 
hearing.  The  presiding  officer  could 
grant  a  stay  of  an  immediate  suspension 
upon  a  demonstration  that  a  substantial 
likelihood  exists  of  the  accountant's  or 
firm's  success  on  the  issues  raised  by 
the  notice  and  that,  absent  such  relief, 
the  accountant  or  firm  would  suffer 
immediate  and  irreparable  injury,  loss, 
or  damage.  Any  party  may  appeal  the 
presiding  officer's  decision  to  the 
Agency. 

The  Agencies  modeled  the  procedures 
set  out  in  the  proposed  rules  for 
imposing  an  immediate  suspension  of 
an  accountant  or  accounting  firm 
pending  completion  of  a  formal 
removal,  suspension,  or  debarment 
administrative  hearing  after  the 
procedures  that  apply  to  other  types  of 
temporary  suspensions  by  regulatory 
iagencies.  In  particular,  the  proposed 
immediate  suspension  procedures  are 
substantially  the  same  as  those  in 
section  8(g)  of  the  FDIA  governing  the 
suspension  by  a  Federal  banking  agency 
of  an  institution-affiliated  pcirty  who  has 
been  chained  with  a  felony.^^  "The  courts 
have  upheld  the  procedures  established 
in  section  8(g)  as  meeting  constitutional 
due  process  requirements. ^^ 
Nevertheless,  the  Agencies  invite 
comment  on  whether  additional 
procedures  should  be  provided  to 
ensure  that  parties  have  adequate  due 
process  protections  when  they  are 
suspended  prior  to  a  hearing  on  the 
charges  made  by  an  Agency. 

6.  Automatic  Removal,  Suspension,  and 
Debarment 

Under  the  proposed  rules,  an 
accountant  or  accoimting  firm  that  is 
subject  to  a  final  order  of  removal, 
suspension,  or  debarment  issued  by  one 
Agency  would  be  automatically 
precluded  from  performing  audit 
services  for  insured  depository 
institutions  regulated  by  the  other 
Agencies.  In  addition,  automatic 
removal,  suspension,  or  debarment 
would  result  from  a  final  order  of 
suspension  or  denial  of  the  privilege  of 
appearing  or  practicing  before  the 
Seciuities  and  Eocchange  Commission,  a 
currently  effective  disciplinary  sanction 
by  the  Accounting  Oversight  Board 
under  sections  105(c)(4)(A)  or  (B)  of  the 
Sarbanes-Oxley  Act,'"  or  a  suspension 


or  debarment  from  practice  for  cause  by 
a  state,  possession,  commonwealth,  or 
District  of  Columbia  licensing  authority. 

Each  Agency  would  have  the 
discretion  to  waive  the  automatic 
suspension  on  a  case-by-case  basis  with 
respect  to  an  institution  it  supervises  by 
issuing  written  permission  to  the 
accoimtant  or  accounting  firm.  The 
Agencies  intend  that  neither  a  limited 
scope  order  nor  a  notice  of  immediate 
suspension  would  bar  an  accoimtant  or 
accoimting  firm  from  performing  audit 
services  for  insured  depository 
institutions  outside  the  scope  of  that 
order  or  notice. 

7.  Notice 

The  proposed  rules  would  require  the 
Agencies  to  make  public  any  final  order 
of  removal.  Suspension,  or  debarment 
against  an  accountant  or  accounting 
firm  and  notify  the  other  Agencies  of 
such  orders.  This  is  consistent  with  the 
presumption  in  favor  of  public  notice 
for  enforcement  actions  in  the  FDIA.'^ 

The  rules  also  contain  notification 
provisions  for  accountants  and  firms. 
The  proposal  would  require  that  an 
accountant  or  accounting  firm  that 
performs  section  36  audit  services  for 
any  insured  depository  institution 
provide  the  Agencies  with  written 
notice  of  any  currently  effective 
disciplinary  sanction  against  the 
accountant  or  firm  issued  by  the 
Accounting  Oversight  Board  under 
sections  105(c)(4)(A)  or  (B)  of  the 
Sarbanes-Oxley  Act,  relating  to 
revocation  of  registration  and 
association  with  a  public  accounting 
firm  or  issuer;  any  current  suspension  or 
denial  of  the  privilege  of  appearing  or 
practicing  before  the  SEC;  or  any 
suspensions  or  debarments  for  cause 
from  practice  as  an  accountant  by  any 
duly  constituted  licensing  authority  of 
any  state,  possession,  commonwealth, 
or  the  District  of  Columbia.  Written 
notice  is  also  required  respecting  any 
removal,  suspension,  or  debarment  from 
practice  before  any  Federal  or  state 
agency  regulating  the  banking, 
insunmce,  or  securities  industries  on 
grounds  relevant  to  the  provision  of 
audit  services;  and  any  action  by  the 
Accounting  Oversight  Board  under 
sections  105(c)(4)(C)  or  (G)  of  the 
Sarbanes-Oxley  Act,  relating  to 
limitations  on  the  activities  of 
accountants  and  accounting  firms  and 
any  other  appropriate  sanction  provided 


'«W.  1818(g). 

"See FDlCv.  Mallen,  486  U.S.  230  (1988). 
'»  Section  105(c)(4)(A)  of  the  Sarbanes-Oxley  Act 
aUo\r«  the  Accounting  Oversight  Board  to  revoke 


the  registration  of  an  accounting  firm  for  violation 
of  the  Act  or  other  laws  or  regulations  cited.  Section 
105(c)(4)(B)  gives  the  Accounting  Oversight  Board 
authority  to  suspend  or  bar  a  person  from  further 
association  with  any  registered  public  accountiog 
firm. 
'9  12U.S.C.  1818(u)(l). 


in  the  rules  of  the  Accounting  Oversight 
Board.  Written  notice  must  be  given  no 
later  than  1 5  calendar  days  following 
the  effective  date  of  an  order  or  action, 
or  15  calendar  days  before  an 
accountant  or  accounting  firm  accepts 
an  engagement  to  provide  audit 
services,  whichever  date  is  earlier. 

8.  Reinstatement 

The  Agencies  would  have  the 
discretion  to  grant  an  accountant's  or 
accounting  firm's  request  for 
reinstatement.  Under  the  proposals,  a 
removed,  suspended,  or  debarred 
individual  or  firm  would  be  able  to 
request  reinstatement  by  the  Agency 
that  issued  the  order.  The  individual  or 
firm  would  be  able  to  request 
reinstatement  at  any  time  more  than  one 
year  after  the  effective  date  of  the  order 
and,  thereafter,  at  any  time  more  than 
one  year  after  the  most  recent  request 
for  reinstatement. 

B.  Conforming  and  Technicai  Changes    . 
to  the  Rules  of  the  Agencies 

l.OCC 

The  OCC  proposes  to  add 
"recklessness"  to  its  description  of 
"disreputable  conduct"  that  may  lead  to 
removal,  suspension,  or  debarment  of  • 
parties  or  their  representatives  who 
practice  or  appear  before  the  OCC.  2° 
This  change  would  conform  the  OCC's 
general  rules  of  practice  with  the 
standards  in  the  proposal  for  removal, 
suspension,  or  debarment  of 
accountants  from  performance  of 
section  36-required  audit  services, 
which  in  turn  reflects  the  addition  of 
the  recklessness  standard  to  the  SEC's 
rules  of  practice  by  the  Sarbanes-Oxley 
Act.  The  purpose  of  adding  the 
recklessness  standard  is  to  clarify  that 
conduct  more  culpable  than 
incompetence,  but  less  culpable  than 
willful  or  knowing  action,  may  form  the 
basis  for  a  suspension  or  debarment. 

The  OCC  also  proposes  to  broaden  the 
scope  of  "disreputable  conduct"  to 
allow  the  OCC  to  consider  suspensions 
or  debarments  of  accountants — for  any 
reason — by  the  other  Agencies,  the  SEC, 
the  Commodity  Futures  Trading 
Commission,  or  any  other  Federal 
agency.  This  change  would  remove  the 
requirement  in  the  current  section 
19.196(g)  that  suspensions  by  other 
agencies  concern, "matters  relating  to 
the  supervisory  responsibilities  of  the 
OCC."  This  change  takes  into  account 
the  possibility  that  a  suspension  of  an 
accountant  by  another  agency,  relating 
to  the  professional  conduct  of  an 
accoimtant,  could  be  grounds  for 


20  See  12  CFR  19.196  (describing  disreputable 
conduct). 
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removal,  suspension,  or  debarment  by 
the  OCC,  even  if  the  suspension  by  the 
other  agency  did  not  relate  to  a  banking 
matter. 

Unlike  the  other  amendments  in  the 
proposal,  which  would  address  an 
accountant's  or  firm's  ability  to  perform 
section  36-required  audits,  this  part  of 
the  proposal  concerns  who  may  practice 
before  the  OCC  in  other  capacities,  such 
as  in  adjudications,  or  through 
preparation  of  documents  for 
submission  to  the  OCC. 

The  OCC  would  also  revise  a  number 
of  sections  within  part  19  to  make 
conforming  and  technical  changes  to 
implement  section  36  of  the  FDIA  and 
bring  procedural  aspects  of  part  19  up 
to  date. 

2.  Board 

The  Board  proposes  to  amend  its 
Rules  of  Practice  Before  the  Board  (12 
CFR  part  263,  subpart  F)  to  expand  the 
type  of  conduct  for  which  an  individual 
may  be  censured,  debarred,  or 
suspended  from  practice  before  the 
Agency.  In  particular,  the  Board 
proposes  to  revise  the  description  of  the 
conduct  that  would  warrant  sanctions  to 
include  reckless  violations,  or  reckless 
aiding  and  abetting  violations,  of 
specified  laws  and  the  reckless 
provision  of  false  or  misleading 
information,  or  reckless  participation  in 
the  provision  of  false  or  misleading 
information,  to  the  Board.  The 
regulation  currently  provides  for 
sanctions  only  for  willful  misconduct. 
The  piupose  of  this  proposed 
amendment  is  to  clarify  that  conduct 
more  culpable  than  incompetence,  but 
less  culpable  than  willful  or  knowing 
action,  may  form  the  basis  for  a 
suspension  or  debarment  from  practice 
before  the  Agency.  This  change  also 
reflects  the  modification  made  to  the 
SEC's  rules  of  practice  by  the  Sarbanes- 
Oxley  Act. 

3.  FDIC 

The  FDIC  proposes  to  make  a 
clarifying  and  conforming  amendment 
to  12  CFR  308.109,  which  deals  with  the 
suspension  and  disbarment  of  the  right 
of  any  counsel  to  appear  or  practice 
before  the  FDIC,  to  specify  that  an 
application  for  reinstatement  must 
comply  with  the  general  filing 
procedures  established  by  part  303.  The 
amendment  would  add  a  new  sentence 
before  the  cvuxent  last  sentence  of 
section  308.109(b)(3)  to  read  as  follows: 
"The  application  shall  comply  with  the 
requirements  of  12  CFR  303.3." 

C.  Comment  Solicitation 

The  Agencies  ask  for  comment  on  all 
aspects  of  the  proposed  rules.  Section 


722  of  the  Granun-Leach-Bliley  Act, 
Pub.  L.  106-102,  sec.  722,  113  Stat. 
1338, 1471  (Nov.  12.  1999),  requires  the 
Federal  banking  agencies  to  use  plain 
language  in  all  proposed  and  final  rules 
published  after  January  1.  2000.  We 
invite  yoiu"  comments  on  how  to  make 
this  proposal  easier  to  understand.  For 
example: 

•  Have  we  organized  the  material  to 
suit  your  needs?  If  not,  how  could  this 
material  be  better  organized? 

•  Are  the  requirements  in  the 
proposed  regulation  clearly  stated?  If 
not,  how  could  the  regulation  be  more 
clearly  stated? 

•  Does  the  proposed  regulation 
contain  language  or  jargon  that  is  not 
clear?  If  so,  which  language  requires 
clarification? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  regulation 
easier  to  understand?  If  so,  what 
changes  to  the  format  would  make  the 
regulation  easier  to  imderstand? 

•  What  else  could  we  do  to  make  the 
regulation  easier  to  understand? 

D.  Community  Bank  Comment  Request 

The  Agencies  invite  comment  on  the 
impact  of  this  proposal  on  community 
banks.  The  Agencies  recognize  that 
community  banks  operate  with  more 
limited  resources  than  larger 
institutions  and  may  present  a  different 
risk  profile.  Thus,  we  specifically 
request  comments  on  the  impact  of  this 
proposal  on  community  banks'  current 
resources  and  available  personnel  with 
the  requisite  expertise,  and  whether  the 
goals  of  the  proposed  regulation  could 
be  achieved,  for  community  banks, 
through  an  alternative  approach. 

E.  Regulatory  Flexibility  Act 

OCC:  Under  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  (RFA),  the  appropriate  Federal 
banking  agencies  must  either  provide  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  with  a  proposed  rule  or  certify 
that  the  rule  woiUd  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
piuposes  of  this  Regulatory  Flexibility 
Analysis  and  proposed  regxdation,  the 
OCC  defines  "small  entities"  to  be  those 
national  banks  with  less  than  $150 
million  in  total  assets.  For  other  entities 
that  could  be  affected  by  this  rule,  such 
as  accountants  and  accounting  firms,  a 
smedl  entity  is  defined  as  an  accoimting 
office  with  $7  million  or  less  in  emnual 
receipts. 

We  have  reviewed  the  impact  this 
proposed  rule  will  have  on  small  banks. 
Based  on  that  review,  we  certify  that  the 
proposed  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
the  certification  is  that  the  requirement 
for  audits  does  not  apply  to  national 
banks  with  less  than  $500  million  in 
total  assets.  In  addition,  only  a  limited 
niunber  of  small  accounting  firms 
provide  section  36  audit  services  to 
national  banks.  For  these  reasons,  the 
OCC  does  not  anticipate  that  the 
proposal  will  affect  a  substantial 
number  of  small  entities. 

Board:  Pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  the 
suspension  and  debarment  amendments 
proposed  in  this  rulemaking  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  niunber  of  small 
entities.  For  purposes  of  this  Regulatory 
Flexibility  Analysis,  the  Board  defines 
"small  entity"  as  (1)  any  insured  state 
member  bank  with  less  than  $150 
million  in  total  assets,  or  (2)  any  bank 
holding  company  with  a  subsidiary 
insiu'ed  state  member  bank  with  less 
than  $150  million  in  total  assets.  For 
other  entities  that  could  be  affected  by 
this  rule,  such  as  accoujitants  and 
accounting  firms,  a  small  entity  is 
defined  as  an  accoimting  office  with  $7 
million  or  less  in  annual  receipts.  The 
basis  for  the  Board's  certification  is  that 
the  rule  will  not  apply  to  state  member 
banks  that  have  less  than  $500  million 
in  total  assets.  In  addition,  only  a 
limited  number  of  small  accounting 
firms  provide  section  36  audit  services 
to  institutions  that  are  regulated  by  the 
Federal  Reserve. 

FDIC:  The  rule  proposes  and  requests 
comment  on  amendments  to  the  FDIC's 
rules  of  practice  (12  CFR  part  308). 
These  amendments  would  add  rules  of 
practice  and  standards  of  conduct  with 
regard  to  accountants  and  accounting 
firms  engaged  by  State  noiunember 
banks.  The  FDIC  hereby  certifies, 
pursuant  to  section  605(b)  of  the  RFA, 
5  U.S.C.  605(b),  that  the  proposed 
suspension  and  debarment  amendments 
will  not,  if  promulgated  through  a  final 
rule,  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  basis  for  the  certification  is 
that  the  rule  will  not  apply  to  insured 
depository  institutions  that  have  less 
than  $150  million  in  total  assets. 
Furthermore,  only  a  limited  number  of 
small  accounting  firms  provide  section 
36  audit  services  to  insured  depository 
institutions  for  which  the  FDIC  is  the 
appropriate  Federal  banking  agency. 

OTS:  Under  the  RFA,  OTS  must  either 
provide  an  IRFA  with  this  proposed 
rule,  or  certify  that  the  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
For  purposes  of  this  RFA  analysis  and 
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proposed  regulation,  the  OTS  defines 
"small  banks"  to  be  those  savings 
associations  with  less  than  $150  million 
in  total  assets. 

Pursuant  to  section  605(b)  of  the  RFA, 
OTS  certifies  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  basis  of  this  certification  is 
that  this  rule  does  not  apply  to  savings 
associations  with  less  than  $500  million 
in  assets. 

F.  Executive  Order  12866 

The  OCC  and  OTS  have  determined 
that  this  proposal  is  not  a  significant 
regulatory  action  xmder  Executive  Order 
12866. 

G.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (2  U.S.C.  1532)  (Unfunded 
Mandates  Act),  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promidgating  any  rule  likely  to 
result  in  a  Federal  mandate  that  may 
result  in  the  expenditure  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  in  any  one  year.  If  a  budgetary 
impact  statement  is  required,  section 
205  of  the  Unfunded  Mandates  Act  also 
requires  an  agency  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule.  The  OCC  and  OTS 
have  determined  that  the  proposed  rule 
will  not  result  in  expenditvues  by  state, 
local,  and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  this 
rulemaking  requires  no  further  analysis 
imder  the  Unfunded  Mandates  Act. 

H.  Paperwork  Reduction  Act 

The  Agencies  have  determined  that 
this  proposed  rule  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq.). 

List  of  Subjects 

12  CFR  Part  19 

Administrative  practice  and 
procedure.  Crime,  Equal  access  to 
justice.  Investigations,  National  banks, 
Penalties,  Securities. 

12  CFR  Part  263 

Administrative  practice  and 
procediu-e.  Claims,  Crime,  Equal  access 
to  justice.  Federal  Reserve  System, 
Lawyers,  Penalties. 


12  CFR  Part  308 

Administrative  practice  and 
procediue.  Bank  deposit  insurance. 
Banks,  banking,  Claims,  Crime,  Equal 
access  to  justice,  investigations, 
Lawryers,  Penalties,  State  nonmember 
banks. 

12  CFR  Part  513 

Accoimtants,  Administrative  practice 
and  procedine,  Lawyers. 

Deparment  of  the  Treasury 

0£Bce  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

For  reasons  set  out  in  the  joint 
preamble,  the  OCC  proposes  to  amend 
part  19  of  chapter  I  of  title  12  of  the 
Code  of  Fedei^  Regulations  to  read  as 
follows: 

PART  19— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  19  is 
amended  to  read  as  follows: 

Authority:  5  U.S.C.  504,  554-557;  12 
U.S.C.  93(b),  93a,  164,  505,  1817, 1818,  1820, 
1831m,  18310,  1972,  3102,  3108(a),  3909  and 
4717;  15  U.S.C.  78(h)  and  (i),  78o-^(c),  78o- 
5,  78q-l,  78s,  78u,  78u-2,  78u-3,  and  78w; 
28  U.S.C.  2461  note;  31  U.S.C.  330,  5321;  and 
42  U.S.C.  4012a. 

2.  Section  19.100  of  subpart  B  is 
revised  to  read  as  follows: 

§19.100    Filing  documents,    i 

All  materials  required  to  be  filed  with 
or  referred  to  the  Comptroller  or  the 
administrative  law  judge  in  any 
proceeding  under  tbiis  part  must  be  filed 
with  the  Hearing  Clerk,  Office  of  the 
Comptroller  of  tbe  Cvurency,  250  E 
Street,  SW,  Washington,  DC  20219. 
Filings  to  be  made  with  the  Hearing 
Clerk  include  the  notice  and  answer; 
motions  and  responses  to  motions; 
briefs;  the  record  filed  by  the 
administrative  law  judge  after  the 
issuance  of  a  recommended  decision; 
the  recommended  decision  filed  by  the 
administrative  law  judge  following  a 
motion  for  summary  disposition  (except 
that  in  removal  and  prohibition  cases 
instituted  pvirsuant  to  12  U.S.C.  1818, 
the. administrative  law  judge  will  file 
the  record  and  the  recommended 
decision  with  the  Board  of  Governors  of 
the  Federal  Reserve  System);  referrals  by 
the  administrative  law  judge  of  motions 
for  interlocutory  review;  exceptions  and 
requests  for  oral  argument;  and  any 
other  papers  required  to  be  filed  with 
the  Comptroller  or  the  administrative 
law  judge  under  this  part. 


3.  In  §19.111  of  subpart  C,  the  section 
heading  and  the  fourth  and  fifth 
sentences  are  revised  to  read  as  follows: 

§  1 9.1 1 1    Suspension,  removal,  or 
prdiibition. 

*   *   *  The  written  request  must  be 
sent  by  certified  mail  to,  or  served 
personally  with  a  signed  receipt  on,  the 
District  Deputy  Comptroller  in  the  OCC 
district  in  which  the  bank,  accountant, 
or  accounting  firm  in -question  is 
located,  or,  if  the  bank  is  supervise  by 
the  Large  Bank  Supervision  Department, 
to  the  appropriate  Deputy  Comptroller 
for  Large  Bank  Supervision  for  the 
Office  of  the  Comptroller  of  the 
Cmrency,  or  if  the  bank  is  supervised  by 
the  Mid-Size/Conununity  Banks 
Department,  to  the  Deputy  Comptroller 
for  Mid-Size/Community  Banks  for 
Office  of  the  Comptroller  of  the 
Cxurency,  Washington,  DC  20219.  The 
request  must  state  specifically  the  relief 
desired  and  the  grounds  on  which  that 
relief  is  based.  . 

4.  hi  §  19.196  of  subpart  K,  the 
introductory  text  and  paragraphs  (a),  (b), 
and  (g)  are  revised  to  read  as  follows: 

§  1 9.1 96    Disreputable  conduct. 

Disreputable  conduct  for  which  an 
individual  may  be  censured,  debarred, 
or  suspended  from  practice  before  the 
OCC  includes! 

(a)  Willfully  or  recklessly  violating  or 
willfully  or  recklessly  aiding  and 
abetting  the  violation  of  any  provision 
of  the  Federal  banking  or  applicable 
seciuities  laws  or  the  rules  and 
regulations  thereunder  or  conviction  of 
any  offense  involving  dishonesty  or 
breach  of  trust; 

(b)  Knowingly  or  recklessly  giving 
false  or  misleading  information,  or 
participating  in  any  way  in  the  giving  of 
false  information  to  the  OCC  or  any 
officer  or  employee  thereof,  or  to  any 
tribunal  authorized  to  pass  upon  matters 
administered  by  the  OCC  in  connection 
with  any  matter  pending  or  likely  to  be 
pending  before  it.  The  term 
"information"  includes  facts  or  other 
statements  contained  in  testimony, 
financial  statements,  applications  for 
enrollment,  affidavits,  declarations,  or 
any  other  document  or  written  or  oral 
statement; 
***** 

(g)  Suspension,  debarment  or  removal 
from  practice  before  the  Board  of 
Governors,  the  FDIC,  the  OTS,  the 
Securities  and  Exchange  Commission, 
the  Commodity  Futures  Trading 
Commission,  or  any  other  Federal  or 
state  agency;  and 
***** 

5.  A  new  subpart  P  is  added  to  read 
as  follows: 
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Subpart  P— Removal,  Suspension,  and 
Debarment  of  Accountants  From 
Performing  Audit  Services 


Sec. 

19.241 

19.242 

,19.243 

19.244 


Scope. 
Definitions. 

Removal,  suspension,  or  debarment. 
Automatic  removal,  suspension,  or 
debarment. 

19.245  Notice  of  removal,  suspension,  or 
debarment. 

19.246  Petition  for  reinstatement. 

Subpart  P— Removal,  Suspension,  and 
Debarment  of  Accountants  From 
Performing  Audit  Services 

§19^41    Scope. 

This  subpart,  which  implements 
section  36(g)(4)  of  the  Federal  Deposit 
Insurance  Act  (FDIA)  (12  U.S.C. 
1831m(g)(4)),  provides  rules  and 
procediues  for  the  removal,  suspension, 
or  debannent  of  independent  public 
accountants  and  their  accounting  firms 
from  performing  independent  audit  and 
attestation  services  required  by  section 
36  of  the  FDIA  (12  U.S.C.  1831m)  for 
insured  national  banks.  District  of 
Columbia  banks,  and  Federal  branches 
and  agencies  of  foreign  banks. 

§19,242    Definitions. 

As  used  in  this  subpart,  the  following 
terms  shall  have  the  meaning  given 
below  imless  the  context  requires 
otherwise: 

(a)  Accounting  firm  means  a 
corporation,  proprietorship,  , 
partnership,  or  other  business  firm 
providing  audit  services. 

(b)  Audit  services  means  any  service 
required  to  be  performed  by  an  . , 
independent  public  accoimtant  by 
section  36  of  the  FDIA  and  12  CFR  part 
363,  including  attestation  services. 

(c)  Independent  public  accountant 
(accountant)  means  any  individual  who 
performs  or  participates  in  providing 
audit  services. 

§  19.243    Removal,  suspension,  or 
debarment 

(a)  Good  cause  for  removal, 
suspension,  or  debarment — (1) 
Individuals.  The  Comptroller  may 
remove,  suspend,  or  debar  an 
independent  public  accountant  from 
performing  audit  services  for  insiued 
national  banks  that  are  subject  to  section 
36  of  the  FDIA  if.  after  service  of  a 
notice  of  intention  and  opportimity  for 
hearing  in  the  matter,  the  Comptroller 
finds  that  the  accountant: 

(i)  Lacks  the  requisite  qualifications  to 
perform  audit  services; 

(ii)  Has  knowingly  or  recklessly 
engaged  in  conduct  that  results  in  a 
violation  of  applicable  professional 
standards,  including  those  standards 


and  conflicts  of  interest  provisions 
applicable  to  accoimtants  through  the 
Sarbanes-Oxley  Act  of  2002,  Pub.  L. 
107-204, 116  Stat.  745  (2002)  (Sarbanes- 
Oxley  Act),  and  developed  by  the  Public 
Company  Accoimting  Oversight  Board 
and  die  Securities  and  Exchange 
Commission; 

(iii)  Has  engaged  in  negligent  conduct 
in  the  form  of: 

(A)  A  single  instance  of  highly 
uiueasonable  conduct  that  results  in  a 
violation  of  applicable  professional 
standards  in  circiunstances  in  which  an 
accountant  knows,  or  should  know,  that 
heightened  scrutiny  is  warranted;  or 

(B)  Repeated  instances  of 
unreasonable  conduct,  each  resulting  in 
a  violation  of  applicable  professional 
standards,  that  indicate  a  lack  of 
competence  to  perform  audit  services; 

(iv)  Has  knowingly  or  recklessly  given 
false  or  misleading  information,  or 
knowingly  or  recklessly  participated  in 
any  way  in  the  giving  of  false  or 
misleading  information,  to  the  OCC  or 
any  officer  or  employee  of  the  OCC; 

(v)  Has  engaged  in,  or  aided  and 
abetted,  a  material  and  knowing  or 
reckless  violation  of  any  provision  of 
the  Federal  banking  or  seciuities  laws  or 
the  rules  and  regulations  thereunder,  or 
any  other  law; 

(vi)  Has  been  removed,  suspended,  or 
debarred  from  practice  before  any 
Federal  or  state  agency  regulating  the 
banking,  insurance,  or  seciuities 
industries,  other  than  by  an  action  listed 
in  §  19.244,  on  grounds  relevant  to  the 
provision  of  audit  services. 

(2)  Accounting  firms.  If  the 
Comptroller  determines  that  there  is 
good  cause  for  the  removal,  suspension, 
or  debannent  of  a  member  or  employee 
of  an  accounting  firm  imder  paragraph 
(a)(1)  of  this  section,  the  Comptroller 
also  may  remove,  suspend,  or  debar 
such  firm  or  one  or  more  offices  of  such 
firm.  In  considering  whether  to  remove, 
suspend,  or  debar  a  firm  or  an  office 
thereof,  and  the  term  of  any  sanction 
against  a  firm  imder  this  section,  the 
Comptroller  may  consider,  for  example: 
(i)  The  gravity,  scope,  or  repetition  of 
the  act  or  failure  to  act  that  constitutes 
good  cause  for  the  removal,  suspension, 
or  debarment; 

(ii)  The  adequacy  of,  and  adherence 
to,  applicable  policies,  practices,  or 
procedures  for  the  accounting  firm's 
conduct  of  its  business  and  the 
performance  of  audit  services; 
(iii)  The  selection,  training, 
supervision,  and  conduct  of  members  or 
employees  of  the  accounting  firm 
involved  in  the  performance  of  audit 
services; 

(iv)  The  extent  to  which  managing 
partners  or  senior  officers  of  the 


accounting  firm  have  participated, 
directly,  or  indirectiy  through  oversight 
or  review,  in  the  act  or  failiue  to  act; 
and  , 

(v)  The  extent  to  which  the 
accounting  firm  has,  since  the 
occurrence  of  the  act  or  failure  to  act, 
implemented  corrective  internal 
controls  to  prevent  its  reciurence. 

[3]  Limited  scope  orders.  An  order  of 
removal,  suspension  (including  an 
immediate  suspension),  or  debarment 
may,  at  the  discretion  of  the 
Comptroller,  be  made  applicable  to  a 
particular  national  bank  or  class  of 
national  banks. 

(4)  Remedies  not  exclusive.  The 
remedies  provided  in  this  subpart  are  in 
addition  to  any  other  remedies  the  OCC 
may  have  under  any  other  applicable 
provisions  of  law,  rule,  or  regulation. 

(b)  Proceedings  to  remove,  suspend, 
or  debar— (1)  Initiation  of  formal 
removal,  suspension,  or  debarment 
proceedings.  The  Comptroller  may 
initiate  a  proceeding  to  remove, 
suspend,  or  debar  an  accoimtant  or 
accounting  firm  from  performing  audit 
services  by  issuing  a  written  notice  of 
intention  to  take  such  action  that  names 
the  individual  or  firm  as  a  respondent 
and  describes  the  nature  of  the  conduct 
that  constitutes  good  cause  for  such 

action. 

(2)  Hearings  under  paragraph  (b)  of 
this  section.  An  accountant  or  firm 
named  as  a  respondent  in  the  notice 
issued  under  paragraph  (b)(1)  of  this 
section  may  request  a  hearing  on  the 
allegations  in  the  notice.  Hearings 
conducted  under  this  paragraph  shall  be 
conducted  in  the  same  manner  as  other 
hearings  under  the  Uniform  Rules  of 
Practice  and  Procedvue  (12  CFR  part  19, 
subpart  A.) 

(cj  Immediate  suspension  from 
performing  audit  services — (1)  In 
general.  If  the  Comptroller  serves  a 
written  notice  of  intention  to  remove, 
suspend,  or  debar  an  accountant  or 
accounting  firm  from  performing  audit 
services,  the  Comptroller  may,  with  due 
regard  for  the  public  interest  and 
without  a  preliminary  hearing, 
immediately  suspend  such  accountant 
or  firm  from  performing  audit  services 
for  insured  national  banks,  if  the 
Comptroller: 

(i)  Has  a  reasonable  basis  to  believe 
that  the  accountant  or  firm  has  engaged 
in  conduct  (specified  in  the  notice 
served  on  the  accountant  or  firm  under 
paragraph  (b)  of  this  section)  that  would 
constitute  groimds  for  removal, 
suspension,  or  debarment  under 
paragraph  (a)  of  this  section; 

(ii)  Determines  that  immediate 
suspension  is  necessary  for  the 
protection  of  an  insured  depository 
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institution  or  its  depositors  or  for  the 
protection  of  the  depository  system  as  a 
whole;  and 

(ill)  Serves  such  respondent  with 
written  notice  of  the  immediate 
suspension. 

(2)  Procedures.  An  immediate 
suspension  notice  issued  imder  this 
paragraph  will  become  effective  upon 
service.  Such  suspension  will  remain  in 
effect  until  the  date  the  Comptroller 
dismisses  the  charges  contained  in  the 
notice  of  intention,  or  the  effective  date 
of  a  final  order  of  removal,  suspension, 
or  debarment  issued  by  the  Comptroller 
to  the  respondent. 

(3)  Petition  for  stay.  Any  accountant 
or  firm  immediately  suspended  from 
performing  audit  services  in  accordance 
with  paragraph  (c)(1)  of  this  section 
may,  vtrithin  10  calendar  days  after 
service  of  the  notice  of  immediate 
suspension,  file  with  the  Office  of  the 
Comptroller  of  the  Currency, 
Washington.  DC  20219  for  a  stay  of  such 
immediate  suspension.  If  no  petition  is 
filed  within  10  calendar  days,  the 
immediate  suspension  shall  remain  in 
effect. 

(4)  Hearing  on  petition.  Upon  receipt 
of  a  stay  petition,  the  Comptroller  will 
designate  a  presiding  officer  who  shall 
fix  a  place  and  time  (not  more  than  30 
calendar  days  after  receipt  of  the 
petition,  unless  extended  at  the  request 
of  petitioner)  at  which  the  immediately 
suspended  party  may  appear,  personally 
or  through  counsel,  to  submit  written 
materials  and  oral  argiament.  In  the  sole 
discretion  of  the  presiding  officer,  upon 
a  specific  showing  of  compelling  need, 
oral  testimony  of  witnesses  may  also  be 
presented.  In  hearings  held  pursuant  to 
this  paragraph  there  shall  be  no 
discovery  and  the  provisions  of  §§  19.6 
through  19.12,  19.16,  and  19.21  of  this 
part  shall  apply. 

(5)  Decision  on  petition.  Within  30 
calendar  days  after  the  hearing,  the 
presiding  officer  shall  issue  a  decision. 
The  presiding  officer  will  grant  a  stay 
upon  a  demonstration  that  a  substantial 
likelihood  exists  of  the  respondent's 
success  on  the  issues  raised  by  the 
notice  of  intention  and  that,  absent  such 
relief,  the  respondent  will  suffer 
immediate  and  irreparable  injiuy,  loss, 
or  damage.  In  the  absence  of  such  a 
demonstration,  the  presiding  officer  will 
notify  the  parties  that  the  immediate 
suspension  will  be  continued  pending 
the  completion  of  the  administrative 
proceedings  piu'suant  to  the  notice. 

(6)  Review  of  presiding  officer's 
decision.  The  parties  may  seek  review  of 
the  presiding  officer's  decision  by  filing 
a  petition  for  review  with  the  presiding 
officer  within  10  calendar  days  after 


service  of  the  decision.  Replies  must  be 
filed  within  10  calendar  days  after  the 
petition  filing  date.  Upon  receipt  of  a 
petition  for  review  and  any  reply,  the 
presiding  officer  shall  promptly  certify 
the  entire  record  to  the  Comptroller. 
Within  60  calendar  days  of  the 
presiding  officer's  certification,  the 
Comptroller  shall  issue  an  order 
notifying  the  affected  party  whether  or 
not  the  iinmediate  suspension  should  be 
continued  or  reinstated.  The  order  shall 
state  the  basis  of  the  Comptroller's 
decision. 

§  1 9.244    Automatic  removal,  suspension, 
and  debarment 

(a)  An  independent  public  accoimtant 
or  accoimting  firm  may  not  perform 
audit  services  for  insured  national  banks 
if  the  accountant  or  firm: 

(1)  Is  subject  to  a  final  order  of 
removal,  suspension,  or  debarment 
(other  than  a  limited  scope  order)  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Federal  Deposit 
Insurance  Corporation,  or  the  Office  of 
Thrift  Supervision  under  section  36  of 
theFDIA. 

(2)  Is  subject  to  a  temporary 
suspension  or  permanent  revocation  of 
registration  or  a  temporary  or  permanent 
suspension  or  bar  fitjm  further 
association  with  any  registered  public 
accoimting  firm  issued  by  the  Public 
Company  Accounting  Oversight  Board 
under  sections  105(c)(4)(A)  or  (B)  of  the 
Sarbanes-Oxley  Act  (15  U.S.C. 
7215(c)(4)(A)  or  (B)); 

(3)  Is  subject  to  an  order  of  suspension 
or  denial  of  the  privilege  of  appearing  or 
practicing  before  the  Securities  and 
Exchange  Commission;  or 

(4)  Is  suspended  or  debarred  for  cause 
ft'om  practice  as  an  accountant  by  any 
duly  constituted  licensing  authority  of 
any  state,  possession,  commonwealth, 
or  the  District  of  Columbia. 

(b)  Upon  written  request,  the 
Comptroller,  for  good  cause  shown,  may 
grant  written  permission  to  such 
accountant  or  firm  to  perform  audit 
services  for  national  banks.  The  request 
shall  contain  a  concise  statement  of  the 
action  requested.  The  Comptroller  may 
require  the  applicant  to  submit 
additional  information. 

§  1 9.245    Notice  of  removal,  suspension  or 
debarment 

(a)  Notice  to  the  public.  Upon  the 
issuance  of  a  final  order  for  removal, 
suspension,  or  debarment  of  an 
independent  public  accountant  or 
accounting  firm  from  providing  audit 
services,  the  Comptroller  shall  make  the 
order  publicly  available  and  provide 


notice  of  the  order  to  the  other  Federal 
banking  agencies. 

(b)  Notice  to  the  Comptroller  by 
accountants  and  firms.  An  accountant 
or  accounting  firm  that  provides  audit 
services  to  a  national  bank  must  provide 
the  Comptroller  with  written  notice  of: 

(1)  Any  ciurently  effective  order  or 
other  action  described  in 

§  19.243(a)(l)(vi)  or  §§  19.244(a)(2) 
through  (a)(4);  or 

(2)  Any  cmrently  effective  action  by 
the  Public  Company  Accoimting 
Oversight  Board  under  sections 
105(c)(4)(C)  or  (G)  of  the  Sarbanes-Oxley 
Act)  (15  U.S.C.  7215(c)(4)(C)  or  (G)). 

(c)  Timing  of  notice.  Written  no.tice 
required  by  this  paragraph  shall  be^ 
given  no  later  than  15  calendar  days 
following  the  effective  date  of  an  order 
or  action,  or  15  calendar  days  before  an 
accountant  or  firm  accepts  an 
engagement  to  provide  audit  services, 
whichever  date  is  earlier. 

§  1 9.246    Petition  for  reinstatement 

(a)  Form  of  petition.  Unless  otherwise 
ordered  by  the  Comptroller,  a  petition 
for  reinstatement  by  an  independent 
public  accountant  or  accounting  firm 
removed,  suspended,  or  debarred  under 
§  19.243  may  be  made  in  writing  at  any 
time  one  year  after  the  effective  date  of 
the  order  of  removal,  suspension,  or 
debarment  and,  thereafter,  at  any  time 
more  than  one  year  after  the 
accountant's  or  firm's  most  recent 
petition  for  reinstatement.  The  request 
shall  contain  a  concise  statement  of  the 
action  requested.  The  Comptroller  may 
require  the  applicant  to  submit 
additional  information. 

(b)  Procedure.  A  petitioner  for 
reinstatement  under  this  section  may,  in 
the  sole  discretion  of  the  Comptroller, 
be  afforded  a  hearing.  The  accountant  or 
firm  shall  bear  the  burden  of  going 
forward  with  a  petition  and  proving  the 
grounds  asserted  in  support  of  the 
petition.  In  reinstatement  proceedings, 
the  person  seeking  reinstatement  shall 
bear  the  burden  of  going  forward  with 
an  application  and  proving  the  grounds 
asserted  in  support  of  the  application- 
The  Comptroller  may,  in  his  sole 
discretion,  direct  that  any  reinstatement 
proceeding  be  limited  to  written 
submissions.  The  removal,  suspension, 
or  debarment  shall  continue  until  the 
Comptroller,  for  good  cause  shown,  has 
reinstated  the  petitioner  or  until  the 
suspension  period  has  expired.  The 
filing  of  a  petition  for  reinstatement 
shall  not  stay  the  effectiveness  of  the 
removal,  suspension,  or  debarment  of  an 
accountant  or  firm. 
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Dated:  November  27,  2002. 
John  D.  Hawke,  Jr., 
Comptroller  of  the  Currency. 

Federal  Reserve  System 

12  CFR  Chapter  n 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  the  Board  proposes  to  amend 
part  263,  chapter  II,  title  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  263— RULES  OF  PRACTICE  FOR 
HEARINGS 

1.  The  authority  citation  for  part  263 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504;  12  U.S.C.  248, 
324,  504,  506.  1817(j),  1818,  1828(c),  1831m, 
18310,  1831p-l,  1847(b),  1847(d),  1884(b), 
1972(2)(F),  3105,  3107,  3108,  3907,  3909;  15 
U.S.C.  21,  780-4,  780-5,  78u-2,  6801,  6805; 
and  28  U.S.C.  2461  note. 

2.  In  §  263.94,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  263.94    Conduct  warranting  sanctions. 

***** 

(a)  Willfully  or  recklessly  violating  or 
willfully  or  recklessly  aiding  and 
abetting  the  violation  of  any  provision 
of  the  Federal  banking  or  applicable 
secvirities  laws  or  the  rules  and 
regulations  thereunder  or  conviction  of 
any  offense  involving  dishonesty  or 
breach  of  trust; 

(b)  Knowingly  or  recklessly  giving 
false  or  misleading  information,  or 
participating  in  any  way  in  the  giving  of 
false  information  to  the  Board  or  to  any 
Board  officer  or  employee,  or  to  any 
tribunal  authorized  to  pass  upon  matters 
administered  by  the  Board  in 
coimection  with  any  matter  pending  or 
likely  to  be  pending  before  it.  The  term 
"information"  includes  facts  or  other 
statements  contained  in  testimony, 
financial  statements,  applications, 
affidavits,  declarations,  or  any  other 
docxunent  or  written  or  oral  statement; 
***** 

3.  A  new  subpart  J  is  added  as 
follows: 

Subpart  J — Removal,  Suspension,  and 
Debarment  of  Accountants  From 
Performing  Audit  Services 

Sec. 

263.400  Scope. 

263.401  Definitions. 

263.402  Removal,  suspension,  or 
debarment. 

263.403  Automatic  removal,  suspension, 
and  debarment 

263.404  Notice  of  removal,  suspension,  or 
debarment. 

263.405  Petition  for  reinstatement. 


Subpart  J— Removal,  Suspension,  and 
Debarment  of  Accountants  From 
Performing  Audit  Services 

§263.400    Scope. 

This  subpart,  which  implements 
section  36(g)(4)  of  the  Federal  Deposit 
Insurance  Act  (FDIA)  (12  U.S.C. 
1831m(g)(4)),  provides  rules  and 
procedures  for  the  removal,  suspension, 
or  debarment  of  independent  public 
accoimtants  and  their  accounting  firms 
from  performing  independent  audit  and 
attestation  services  for  insiu-ed  state 
member  banks  and  for  bank  holding 
companies  required  by  section  36  of  the 
FDIA  (12  U.S.C.  1831m). 

§263.401     Definitions. 

As  used  in  this  subpart,  the  following 
terms  shall  have  the  meaning  given 
below  unless  the  context  requires 
otherwise: 

(a)  Accounting  firm  means  a 
corporation,  proprietorship, 
partnership,  or  other  business  firm 
providing  audit  services. 

(b)  Audit  sendees  means  any  service 
required  to  be  performed  by  an 
independent  public  accoimtant  by 
section  36  of  the  FDIA  and  12  CFR  part 
363,  including  attestation  services. 
Audit  services  include  any  service 
performed  with  respect  to  the  holding 
company  of  an  insured  bank  that  is  used 
to  satisfy  requirements  imposed  by 
section  36  or  part  363  on  that  bank. 

(c)  Banking  organization  means  an 
insured  state  member  bank  or  a  bank 
holding  company  that  obtains  audit 
services  that  are  used  to  satisfy 
requirements  imposed  by  section  36  or 
part  363  on  an  insiued  subsidiary  bank 
of  that  holding  company. 

(d)  Independent  public  accountant 
(accountant)  means  any  individual  who 
performs  or  participates  in  providing 
audit  services. 

§263.402    Removal,  suspension,  or 
debarment 

(a)  Good  cause  for  removal, 
suspension,  or  debarment — 

(1)  Individuals.  The  Board  may 
remove,  suspend,  or  debar  an 
independent  public  accountant  fix)m 
performing  audit  services  for  banking 
organizations  that  are  subject  to  section 
36  of  the  FDIA,  if,  after  notice  of  and 
opportimity  for  hearing  in  the  matter, 
the  Board  finds  that  the  accoimtant: 

(i)  Lacks  the  requisite  qualifications  to 
perform  audit  services; 

(ii)  Has  knowingly  or  recklessly 
engaged  in  conduct  that  results  in  a 
violation  of  applicable  professional 
standards,  including  those  standards 
and  conflict  of  interest  provisions 
applicable  to  accoimtants  through  the 


Sarbanes-Oxley  Act  of  2002,  Pub.  L.  No. 
107-204, 116  Stat.  745  (2002)  (Sarbanes- 
Oxley  Act),  and  developed  by  the  Public 
Company  Accounting  Oversight  Board 
and  die  Securities  and  Exchange 
Commission; 

(iii)  Has  engaged  in  negligent  conduct 
in  the  form  of: 

(A)  A  single  instance  of  highly 
unreasonable  conduct  that  results  in  a 
violation  of  applicable  professional 
standards  in  circumstances  in  which  an 
accountant  knows,  or  should  know,  that 
heightened  scrutiny  is  warranted;  or 

(B)  Repeated  instances  of 
imreasonable  conduct,  each  resulting  in 
a  violation  of  applicable  professional 
standards,  that  indicate  a  lack  of 
competence  to  perform  audit  services; 

(iv)  Has  knowingly  or  recklessly  given 
false  or  misleading  information,  or 
knowingly  or  recklessly  participated  in 
any  way  in  the  givihg  of  false  or 
misleading  information,  to  the  Board  or 
any  officer  or  employee  of  the  Board; 

(v)  Has  engaged  in,  or  aided  and 
abetted,  a  material  and  knowing  or 
reckless  violation  of  any  provision  of 
the  Federal  banking  or  securities  laws  or 
the  rules  and  regulations  thereunder,  or 
any  other  law;  or 

(vi)  Has  been  removed,  suspended,  or 
debarred  from  practice  before  any 
Federal  or  state  agency  regulating  the 
banking,  insurance,  or  secm-ities 
industries,  other  than  by  an  action  listed 
in  §  263.403,  on  grounds  relevant  to  the 
provision  of  audit  services. 

(2)  Accounting  firms.  If  the  Board 
determines  that  there  is  good  cause  for 
the  removal,  suspension,  or  debarment 
of  a  member  or  employee  of  an 
accounting  firm  imder  paragraph  (a)(1) 
of  this  section,  the  Board  also  may 
remove,  suspend,  or  debar  such  firm  or 
one  or  more  offices  of  such  firm.  In 
considering  whether  to  remove,  suspend 
or  debar  a  firm  or  an  office  thereof,  and 
the  term  of  any  sanction  against  a  firm 
under  this  section,  the  Board  may 
consider,  for  example: 

(i)  The  gravity,  scope,  or  repetition  of 
the  act  or  failure  to  act  that  constitutes 
good  cause  for  removal,  suspension,  or 
debarment; 

(ii)  The  adequacy  of,  and  adherence 
to,  applicable  policies,  practices,  or 
procedures  for  the  accoimting  firm's 
conduct  of  its  business  and  the 
performance  of  audit  services; 
(iii)  The  selection,  training, 
supervision,  and  conduct  of  members  or 
employees  of  the  accoimting  firm 
involved  in  the  performance  of  audit 
services; 

(iv)  The  extent  to  which  managing 
partners  or  senior  officers  of  the 
accounting  firm  have  participated, 
directly,  or  indirectly  through  oversight 
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or  review,  in  the  act  or  failure  to  act; 
and 

(v)  The  extent  to  which  the 
accounting  finn  has,  since  the 
occurrence  of  the  act  or  failiure  to  act, 
implemented  corrective  internal 
controls  to  prevent  its  recurrence. 

(3)  Limited  scope  orders.  An  order  of 
removal,  suspension  (including  an 
immediate  suspension),  or  debarment 
may,  at  the  discretion  of  the  Board,  be 
made  applicable  to  a  particular  banking 
organization  or  class  of  banking 
organizations. 

(4)  Remedies  not  exclusive.  The 
remedies  provided  in  this  subpart  are  in 
addition  to  any  other  remedies  the 
Board  may  have  under  any  other 
apphcable  provisions  of  law,  rule,  or 
relation. 

(b)  Proceedings  to  remove,  suspend, 
or  debar — (1)  Initiation  of  formal 
removal,  suspension,  or  debarment 
proceedings.  The  Board  may  initiate  a 
proceeding  to  remove,  suspend,  or  debar 
an  accountant  or  accounting  firm  from 
performing  audit  services  by  issuing  a 
written  notice  of  intention  to  take  such 
action  that  names  the  individual  or  firm 
as  a  respondent  and  describes  the  nature 
of  the  conduct  that  constitutes  good 
cause  for  such  action. 

(2)  Hearing  under  paragraph  (b)  of 
this  section.  An  accountant  or  firm 
named  as  a  respondent  in  the  notice 
issued  under  paragraph  (b)(2)  of  this 
section  may  request  a  hearing  on  the 
allegations  in  the  notice.  Hearings 
conducted  imder  this  paragraph  shall  be 
conducted  in  the  same  manner  as  other 
hearings  under  the  Uniform  Rulesof 
Practice  and  Procedure  (12  CFR  part 
263,  subpart  A). 

(c)  Immediate  suspension  from 
performing  audit  services — (1)  In 
general.  If  the  Board  serves  a  vmtten 
notice  of  intention  to  remove,  suspend, 
or  debar  an  accoimtant  or  accounting 
firm  from  performing  audit  services,  the 
Board  may,  with  due  regard  for  the 
pubUc  interest  and  without  a 
preliminary  hearing,  immediately 
suspend  such  accountant  or  firm  fi'om 
performing  audit  services  for  banking 
organizations,  if  the  Board: 

(1)  Has  a  reasonable  basis  to  believe 
that  the  accountant  or  firm  has  engaged 
in  conduct  (specified  in  the  notice 
served  on  the  accoimtant  or  firm  imder 
paragraph  (b)  of  this  section)  that  would 
constitute  grounds  for  removal, 
suspension,  or  debarment  under 
paragraph  (a)  of  this  section; 

(ii)  Determines  that  immediate 
suspension  is  necessary  for  the 
protection  of  an  insured  depository 
institution  or  its  depositors  or  for  die 
protection  of  the  depository  system  as  a 
whole;  and 


(iii)  Serves  such  respondent  with 
written  notice  of  the  immediate 
suspension. 

(2)  Procedures.  An  immediate 
suspension  notice  issued  under  this 
paragraph  will  become  effective  upon 
service.  Such  suspension  will  remain  in 
effect  until  the  date  the  Board  dismisses 
the  charges  contained  in  the  notice  of 
intention,  or  the  effective  date  of  a  final 
order  of  removal,  suspension,  or 
debarment  issued  by  the  Board  to  the 
respondent. 

(3)  Petition  to  stay.  Any  accountant  or 
firm  inmiediately  suspended  from 
performing  audit  services  in  accordance 
with  paragraph  (c)(1)  of  this  section 
may,  within  10  calendar  days  after 
service  of  the  notice  of  immediate 
suspension,  file  with  the  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551 
for  a  stay  of  such  immediate  suspension. 
If  no  petition  is  filed  within  10  calendar 
days,  the  immediate  suspension  shall 
remain  in  effect. 

(4)  Hearing  on  petition.  Upon  receipt 
of  a  stay  petition,  the  Secretary  will 
designate  a  presiding  officer  who  shall 
fix  a  place  and  time  (not  more  than  30 
calendar  days  after  receipt  of  the 
petition,  unless  extended  at  the  request 
of  petitioner)  at  which  the  immediately 
suspended  party  may  appear,  personally 
or  through  counsel,  to  submit  written 
materials  and  oral  argument.  In  the  sole 
discretion  of  the  presiding  officer,  upon 
a  specific  showing  of  compelling  need, 
oral  testimony  of  witnesses  may  also  be 
presented.  In  hearings  held  pursuant  to 
this  paragraph  there  shall  be  no 
discovery  and  the  provisions  of  §§  263.6 
through  263.12,  263.16,  and  263.21  of 
this  part  shall  apply. 

(5)  Decision  on  petition.  Within  30 
calendar  days  after  the  hearing,  the 
presiding  officer  shall  issue  a  decision. 
The  presiding  officer  will  grant  a  stay 
upon  a  demonstration  that  a  substantial 
likelihood  exists  of  the  respondent's 
success  on  the  issues  raised  by  the 
notice  of  intention  and  that,  absent  such 
relief,  the  respondent  will  suffer 
immediate  and  irreparable  injury,  loss, 
or  damage.  In  the  absence  of  such  a 
demonstration,  the  presiding  officer  will 
notify  the  parties  that  the  immediate 
suspension  will  be  continued  pending 
the  completion  of  the  administrative 
proceedings  pursuant  to  the  notice. 

(6)  Review  of  presiding  officer's 
decision.  The  parties  may  seek  review  of 
the  presiding  officer's  decision  by  filing 
a  petition  for  review  with  the  presiding 
officer  within  10  calendar  days  after 
service  of  the  decision.  Replies  must  be 
filed  within  10  calendar  days  after  the 
petition  filing  date.  Upon  receipt  of  a 
petition  for  leview  and  any  reply,  the 


presiding  officer  shall  promptly  certify 
the  entire  record  to  the  Board.  Within  60 
calendar  days  of  the  presiding  officer's 
certification,  the  Board  shall  issue  an 
order  notifying  the  affected  party 
whether  or  not  the  immediate 
suspension  should  be  continued  or 
reinstated.  The  order  shall  state  the 
basis  of  the  Board's  decision. 

§  263.403    Automatic  removal,  suspension, 
and  determent. 

(a)  An  independent  public  accountant 
or  accounting  firm  may  not  perform 
audit  services  for  banking  organizations 
if  the  accountant  or  firm: 

(1)  Is  subject  to  a  final  order  of 
removal,  suspension,  or  debarment 
(other  than  a  limited  scop>e  order)  issued 
by  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  the 
Comptroller  of  the  Currency,  or  the 
Office  of  Thrift  Supervision  under 
section  36  of  the  FDIA; 

(2)  Is  subject  to  a  temporary 
suspension  or  permanent  revocation  of 
registration  or  a  temporary  or  permanent 
suspension  or  bar  fi'om  further 
association  with  any  registered  public 
accounting  firm  issued  by  the  Public 
Company  Accounting  Oversight  Board 
under  sections  105(c)(4)(A)  or  (B)  of  the 
Sarbanes-Oxley  Act  of  2002  (15  U.S.C. 
7215(c)(4)(A)  or  (B)); 

(3)  Is  subject  to  an  order  of  suspension 
or  denial  of  the  privilege  of  appearing  or 
practicing  before  the  Securities  and 
Exchange  Comimission;  or 

(4)  Is  suspended  or  debarred  for  cause 
from  practice  as  an  accountant  by  any 
duly  constituted  licensing  authority  of 
any  state,  possession,  commonwealth, 
or  the  District  of  Colimibia. 

(b)  Upon  written  request,  the  Board, 
for  good  cause  shown,  may  grant  written 
permission  to  such  accoimtant  or  firm  to 
perform  audit  services  for  banking 
organizations.  The  request  shall  contain 
a  concise  statement  of  the  action 
requested.  The  Board  may  require  the 
applicant  to  submit  addition^ 
information. 

%  263.404.    Notice  of  removal,  suspension, 
or  debarment 

(a)  Notice  to  the  public.  Upon  the 
issuance  of  a  final  order  for  removal, 
suspension,  or  debarment  of  an 
independent  public  accountant  or 
accounting  firm  itom  providing  audit 
services,  the  Board  shall  make  the  order 
publicly  available  and  provide  notice  of 
the  order  to  the  other  Federal  banking 
agencies. 

(b)  Notice  to  the  Board  by  accountants 
and  firms.  An  accountant  or  accounting 
firm  that  provides  audit  services  to  a 
banking  organization  must  provide  the 
Board  with  written  notice  of: 
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(1)  Any  currently  effective  order  or 
other  action  described  in 
§  263.402(a)(l)(vi)  or  §§  263.403(a)(2) 
through  (a)(4);  or 

(2)  Any  currently  effective  action  by 
the  Public  Company  Accounting 
Oversight  Board  under  sections 
105(c)(4)(C)  or  (G)  of  the  Sarbanes-Oxley 
Act  of  2002  (15  U.S.C.  7215(c)(4)(C)  or 
(G)). 

(c)  Timing  of  notice.  Written  notice 
required  by  this  paragraph  shall  be 
given  no  later  than  15  calendar  days 
following  the  effective  date  of  an  order 
or  action,  or  15  calendar  days  before  an 
accountant  or  firm  accepts  an 
engagement  to  provide  audit  services, 
whichever  date  is  earlier. 

§  263.405    Petition  for  reinstatement. 

(a)  Form  of  petition.  Unless  otherwise 
ordered  by  the  Board,  a  petition  for 
reinstatement  by  an  independent  public 
accountant  or  accounting  firm  removed, 
suspended,  or  debarred  under  §  263.402 
may  be  made  in  writing  at  cuiy  time  one 
year  after  the  effective  date  of  the  order 
of  removal,  suspension,  or  debarment 
and,  thereafter,  at  any  time  more  than 
one  year  after  the  accountant's  or  firm's 
most  recent  petition  for  reinstatement. 
The  request  shall  contain  a  concise 
statement  of  the  action  requested.  The 
Board  may  require  the  petitioner  to 
submit  additional  information. 

(b)  Procedure.  A  petitioner  for 
reinstatement  under  this  section  may,  in 
the  sole  discretion  of  the  Board,  be 
afforded  a  hearing.  The  accountant  or 
firm  shall  bear  the  burden  of  going 
forward  with  a  petition  and  proving  the 
grounds  asserted  in  support  of  the 
petition.  The  Board  may,  in  its  sole 
discretion,  direct  that  any  reinstatement 
proceeding  be  limited  to  written 
submissions.  The  removal,  suspension, 
or  debarment  shall  continue  imtil  the 
Board,  for  good  cause  shown,  has 
reinstated  the  petitioner  or  until  the 
suspension  period  has  expired.  The 
filing  of  a  petition  for  reinstatement 
shall  not  stay  the  effectiveness  of  the 
removal,  suspension,  or  debarment  of  an 
accountant  or  firm. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  17,  2002. 
lennifer  J.  |ohnson,    . 
Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 

PART  308— RULES  OF  PRACTICE  AND 
PROCEDURE 

l.The  authority  citation  for- part  308  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  504,  554-557;  12 
U.S.C.  93(b),  164.  505, 1815(e),  1817,  1818, 
1820,  1828,  1829, 1829b,  1831i,  1831m(g)(4), 


18310,  1831p-l,  1832(c),  1884(b),  1972, 
3102,  3108(a),  3349,  3909,  4717;  15  U.S.C. 
78(h)  and  (i),  78o-4(c),  78o-5,  78q-l,  78s, 
78u,  78U-2,  78U-3  and  78w,  6801(b). 
6805(b)(1):  28  U.S.C.  2461  note;  31  U.S.C. 
330,  5321;  42  U.S.C.  4012a;  Sec.  3100(s),  Pub. 
L.  104-134. 110  Stat.  1321-358. 

2.  Section  308.109(b)(3)  is  amended  to 
add  a  new  sentence  before  the  last 
sentence  to  read  as  follows: 

§  308.1 09    Suspension  and  disbarment 

***** 

(b)*  *  * 

(3)  *  *  *  The  application  must 
comply  with  the  requirements  of  §  303.3 
of  this  chapter.  *   *   * 
***** 

3.  A  new  Subpart  U  is  added  to  read 
as  follows: 

Subpart  U — Removal,  Suspension,  and 
Debarment  of  Accountants  From 
Performing  Audit  Service 

Sec. 

308.600  Scope. 

308.601  Definitions. 

308.602  Removal,  suspension,  or 
debarment. 

308.603  Automatic  removal,  suspension, 
and  debarment. 

308.604  Notice  of  removal,  suspension,  or 
debarment. 

308.605  Application  for  reinstatement. 

Subpart  U — Removal,  Suspension,  and 
Debarment  of  Accountants  From 
Performing  Audit  Service 

§308.600    Scope. 

This  subpart,  which  implements 
section  36(g)(4)  of  the  FDIA  (12  U.S.C. 
1831m(g)(4)),  provides  rules  and 
procedures  for  the  removal,  suspension, 
or  debarment  of  independent  public 
accountants  and  accounting  firms  from 
performing  independent  audit  and 
attestation  services  required  by  section 
36  of  the  FDIA  (12  U.S.C.  1831m)  for 
insured  depository  institutions  for 
which  the  FDIC  is  the  appropriate 
Federal  banking  agency. 

§308.601     Definitions. 

As  used  in  this  subpart,  the  following 
terms  shall  have  the  meaning  given 
below  unless  the  context  requires 
otherwise: 

(a)  Accounting  firm  means  a 
corporation,  proprietorship, 
partnership,  or  other  business  firm 
providing  audit  services. 

(b)  Audit  services  means  any  service 
required  to  be  performed  by  an 
independent  public  accountant  by 
section  36  of  the  FDIA  and  12  CFR  part 
363,  including  attestation  services. 

(c)  Independent  public  accountant 
(accountant)  means  any  individual  who 
performs  or  participates  in  providing 
audit  services. 


§  308.602    Removal,  suspension,  or 
determent 

(a)  Good  cause  for  removal, 
suspension,  or  debarment — (1) 
Individuals.  The  Board  of  Directors  may 
remove,  suspend,  or  debar  an 
independent  public  accountant  from 
performing  audit  services  for  insured 
depository  institutions  for  which  the 
FDIC  is  the  appropriate  Federal  banking 
agency  under  section  36  of  the  FDIA  if, 
after  service  of  a  notice  of  intention  and 
opportunity  for  hearing  in  the  matter, 
the  Board  of  Directors  finds  that  the 
accountant: 

(i)  Lacks  the  requisite  qualifications  to 
perform  audit  services; 

(ii)  Has  knowingly  or  recklessly 
engaged  in  conduct  that  results  in  a 
violation  of  applicable  professional 
standards,  including  those  standards 
and  conflicts  of  interest  provisions 
applicable  to  accountants  through  the 
Sarbanes-Oxley  Act  of  2002  (Pub.  L. 
107-204,  116  Stat.  745  (2002)) 
•(Sarbanes-Oxley  Act)  and  developed  by 
the  Public  Company  Accounting 
Oversight  Board  and  the  Securities  and  ; 
Exchange  Commission; 

(iii)  Has  engaged  in  negligent  conduct 
in  the  form  of: 

(A)  A  single  instance  of  highly 
unreasonable  conduct  that  results  in  a 
violation  of  applicable  professional 
standards  in  circumstances  in  which  an 
accountant  knows,  or  should  know,  that 
heightened  scrutiny  is  warranted;  or 

(B)  Repeated  instances  of 
unreasonable  conduct,  each  resulting  in 
a  violation  of  applicable  professional 
standards,  that  indicate  a  lack  of 
competence  to  perform  audit  services; 

(iv)  Has  knowingly  or  recklessly  given 
false  or  misleading  information,  or 
knowingly  or  recklessly  participated  in 
any  way  in  the  giving  of  false  or 
misleading  information,  to  the  FDIC  or 
any  officer  or  employee  of  the  FDIC; 

(v)  Has  engaged  in,  or  aided  and 
abetted,  a  material  and  knowing  or 
reckless  violation  of  any  provision  of 
the  Federal  banking  or  securities  laws  or 
the  rules  and  regulations  thereunder,  or 
any  other  law;  or 

(vi)  Has  been  removed,  suspended,  or 
debarred  from  practice  before  any 
Federal  or  state  agency  regulating  the 
banking,  insurance,  or  securities 
industries,  other  than  by  an  action  listed 
in  §  308.603,  on  grounds  relevant  to  the 
provision  of  audit  services. 

(2)  Accounting  firms.  If  the  Board  of 
Directors  determines  that  there  is  good 
cause  for  the  removal,  suspension,  or 
debarment  of  a  member  or  employee  of 
an  accounting  firm  under  paragraph 
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{a){l)  of  this  section,  the  Board  of 
Directors  also  may  remove,  suspend,  or 
debfir  such  firm  or  one  or  more  offices 
of  such  firm.  In  considering  whether  to 
remove,  suspend,  or  debar  an 
accounting  firm  or  an  office  thereof,  and 
the  term  of  any  sanction  against  an 
accounting  firm  under  this  section,  the 
Board  of  Directors  may  consider,  for 
example: 

(i)  The  gravity,  scope,  or  repetition  of 
the  act  or  failiue  to  act  that  constitutes 
good  cause  for  the  removal,  suspension, 
or  debarment; 

(ii)  The  adequacy  of,  and  adherence 
to,  applicable  policies,  practices,  or 
procedures  for  the  accounting  firm's 
conduct  of  its  business  and  the 
performance  of  audit  services; 

(iii)  The  selection,  training, 
supervision,  and  conduct  of  members  or 
employees  of  the  accoimting  firm 
involved  in  the  performance  of  audit 
services; 

(iv)  The  extent  to  which  managing 
partners  or  senior  officers  of  the 
accounting  firm  have  participated, 
directly,  or  indirectly  through  oversight 
or  review,  in  the  act  or  failure  to  act; 
and 

(v)  The  extent  to  which  the 
accounting  firm  has,  since  the 
occurrence  of  the  act  or  failure  to  act, 
implemented  corrective  internal 
controls  to  prevent  its  recurrence. 

(3)  Limited  scope  orders.  An  order  of 
removal,  suspension  (including  an 
immediate  suspension),  or  debarment 
may,  at  the  discretion  of  the  Board  of 
Directors,  be  made  applicable  to  a 
limited  number  of  insured  depository 
institutions  for  which  the  FDIC  is  the 
appropriate  Federal  banking  agency. 

(4)  Remedies  not  exclusive.  The 
remedies  provided  in  this  subpart  are  in 
addition  to  any  other  remedies  the  FDIC 
may  have  under  any  other  applicable 
provision  of  law,  rule,  or  regulation. 

(b)  Proceedings  to  remove,  suspend  or 
debar —  (1)  Initiation  of  formal  removal, 
suspension,  or  debarment  proceedings. 
The  Board  of  Directors  may  initiate  a 
proceeding  to  remove,  suspend,  or  debar 
an  accountant  or  accounting  firm  from 
performing  audit  services  by  issuing  a 
written  notice  of  intention  to  take  such 
action  that  names  the  individual  or  firm 
as  a  respondent  and  describes  the  nature 
of  the  conduct  that  constitutes  good 
cause  for  such  action. 

(2)  Hearings  under  paragraph  (b)  of 
this  section.  An  accountant  or  firm 
named  as  a  respondent  in  the  notice 
issued  under  paragraph  (b)(1)  of  this 
section  may  request  a  hearing  on  the 
allegations  contained  in  the  notice. 
Hearings  conducted  under  this 
paragraph  shall  be  conducted  in  the 
same  manner  as  other  hearings  under 


the  Uniform  Rules  of  Practice  and 
Procedme  (12  CFR  part  308,  subpart  A) 
(Uniform  Rules). 

(c)  Immediate  suspension  from 
performing  audit  service —  (1)  In 
general.  If  the  Board  of  Directors  serves 
a  written  notice  of  intention  to  remove, 
suspend,  or  debar  an  accountant  or 
accoimting  firm  from  performing  audit 
services,  the  Board  of  Directors  may, 
with  due  regard  for  the  public  interest 
and  without  a  preliminary  hearing, 
immediately  suspend  such  accountant 
or  firm  from  performing  audit  services 
for  insured  depository  institutions  for 
which  the  FDIC  is  the  appropriate 
Federal  banking  agency  if  the  Board  of 
Directors: 

(i)  Has  a  reasonable  basis  to  believe 
that  the  accountant  or  accounting  firm 
has  engaged  in  conduct  (specified  in  ^e 
notice  served  upon  the  accoimtant  or 
accounting  firm  imder  paragraph  (b)(1) 
of  this  section)  that  would  constitute 
grounds  for  removal,  suspension,  or 
debarment  under  paragraph  (a)  of  this 
section; 

(ii)  Determines  that  immediate 
suspension  is  necessary  for  the 
protection  of  an  insiued  depository 
institution  or  its  depositors  or  for  the 
protection  of  the  depository  system  as  a 
whole;  and 

(iii)  Serves  such  respondent  with 
written  notice  of  the  immediate 
suspension. 

(2)  Procedures.  An  immediate 
suspension  notice  issued  under  this 
paragraph  will  become  effective  upon 
service.  Such  suspension  will  remain  in 
effect  until  the  date  the  Board  of 
Directors  dismisses  the  charges 
contained  in  the  notice  of  intention,  or 
the  effective  date  of  a  final  order  of 
removal,  suspension,  or  debarment 
issued  by  the  Board  of  Directors  to  the 
respondent. 

(3)  Petition  to  stay.  Any  accountant  or 
accounting  firm  immediately  suspended 
from  performing  audit  services  in 
accordance  with  paragraph  (c)(1)  of  this 
section  may,  within  10  calendar  days 
after  service  of  the  notice  of  immediate 
suspension,  file  a  petition  with  the 
Executive  Secretary  for  a  stay  of  such 
immediate  suspension.  If  no  petition  is 
filed  within  10  calendar  days,  the 
immediate  suspension  will  remain  in 
effect. 

(4)  Hearing  on  petition.  Upon  receipt 
of  a  stay  petition,  the  Executive 
Secretary  will  designate  a  presiding 
officer  who  will  fix  a  place  and  time 
(not  more  than  30  calendar  days  after 
receipt  of  the  petition,  unless  extended 
at  the  request  of  petitioner)  at  which  the 
immediately  suspended  party  may 
appear,  personally  or  through  counsel, 
to  submit  written  materials  and  oral 


argument.  In  the  sole  discretion  of  the 
presiding  officer,  upon  a  specific 
showing  of  compelling  need,  oral 
testimony  of  witnesses  also  may  be 
presented.  Enforcement  counsel  may 
represent  the  agency  at  the  hearing.  In 
hearings  held  pm-suant  to  this  paragraph 
there  shall  be  no  discovery,  and  the 
provisions  of  §§  308.6  through  308.12. 
§  308.16.  and  §  308.21  of  the  Uniform 
Rules  will  apply. 

(5)  Decision  on  petition.  Within  30 
calendar  days  after  the  hearing,  the 
presiding  officer  will  issue  a  decision. 
The  presiding  officer  will  grant  a  stay 
upon  a  demonstration  that  a  substantial 
likelihood  exists  of  the  respondent's  • 
success  on  the  issues  raised  by  the 
notice  of  intention  and  that,  absent  such 
relief,  the  respondent  will  suffer 
immediate  and  irreparable  injury,  loss, 
or  damage.  In  the  absence  of  such  a 
demonstration,  the  presiding  officer  will 
notify  the  parties  that  the  immediate 
suspension  will  be  continued  pending 
the  completion  of  the  administrative 
proceedings  pursuant  to  the  notice  of 
intention.  The  presiding  officer  will 
serve  a  copy  of  the  decision  on,  and 
simultaneously  certify  the  record  to,  the 
Executive  Secretary. 

(6)  Review  of  presiding  officer's 
decision.  The  parties  may  seek  review  of 
the  presiding  officer's  decision  by  filing 
a  petition  for  review  with  the  Executive 
Secretary  within  10  calendar  days  after 
service  of  the  decision.  Replies  must  be 
filed  within  10  calendar  days  after  the 
petition  filing  date.  Upon  receipt  of  a 
petition  for  review  and  any  reply,  the 
Executive  Secretary  will  promptly 
certify  the  entire  record  to  the  Board  of , 
Directors.  Within  60  calendar  days  of 
the  Executive  Secretary's  certification, 
the  Board  of  Directors  will  issue  an 
order  notifying  the  affected  party 
whether  or  not  the  immediate 
suspension  should  be  continued  or 
reinstated.  The  order  will  state  the  basis 
of  the  Board's  decision. 

§  308.603    Automatic  removal,  suspension, 
and  debarment 

(a)  An  independent  public,  accoimtant 
or  accounting  firm  may  not  perform 
audit  services  for  insured  depository 
institutions  for  which  the  FDIC  is  the 
appropriate  Federal  banking  agency  if 
the  accountant  or  firm: 

(1)  Is  subject  to  a  final  order  of 
removal,  suspension,  or  debarment 
(other  than  a  limited  scope  order)  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Office  of  the 
Comptroller  of  the  Currency,  or  the 
Office  of  Thrift  Supervision  under 
section  36  of  the  FDIA; 

(2)  Is  subject  to  a  temporary 
suspension  or  permanent  revocation  of 
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registration  or  a  temporary  or  permanent 
suspension  or  bar  from  further 
association  with  any  registered  public 
accoimting  firm  issued  by  the  Public 
Company  Accounting  Oversight  Board 
under  sections  105(c)(4)(A)  or  (B)  of  the 
Sarbanes-Oxley  Act  (15  U.S.C. 
7215(c)(4)(A)  or  (B)); 

(3)  Is  subject  to  an  order  of  suspension 
or  denial  of  the  privilege  of  appearing  or 
practicing  before  the  Securities  and 
Exchange  Commission;  or 

(4)  Is  suspended  or  debarred  for  cause 
from  practice  as  an  accountant  by  any 
duly  constituted  licensing  authority  of 
any  state,  possession,  commonwealth, 
or  the  District  of  Columbia. 

(b)  Upon  written  request,  the  FDIC. 
for  good  cause  shown,  may  grant  written 
permission  to  such  accountant  or  firm  to 
perform  audit  services  for  insured 
depository  institutions  for  which  the 
FDIC  is  the  appropriate  Federal  banking 
agency.  The  written  request  must 
comply  with  the  requirements  of  §  303.3 
of  this  chapter. 

§  308.604    Notice  of  removal,  suspension, 
or  debarment. 

(a)  Notice  to  the  public.  Upon  the 
issuance  of  a- final  order  for  removal, 
suspension,  or  debarment  of  an 
independent  public  accountant  or 
accounting  firm  from  providing  audit 
services,  the  FDIC  will  make  the  order 
publicly  available  and  provide  notice  of 
the  order  to  the  other  Federal  banking 
agencies. 

(b)  Notice  to  the  FDIC  by  accountants 
and  f inns.  An  accountant  or  accounting 
firm  that  provides  audit  services  to  any 
insured  depository  institution  for  which 
the  FDIC  is  the  appropriate  Federal 
banking  agency  must  provide  the  FDIC 
with  written  notice  of: 

(1)  any  ciurently  effective  order  or 
other  action  described  in 
§  308.602(a){l){vi)  or  §§  308.603(b) 
through  (d);  or 

(2)  any  ciurently  effective  action  by 
the  Public  Company  Accounting 
Oversight  Board  under  sections 
105(c)(4)(C)  or  (G)  of  the  Sarbanes-Oxley 
Act  (15  U.S.C.  7215(c)(4)(C)  or  (G)). 

(c)  Timing  of  Notice.  Written  notice 
required  by  this  paragraph  shall  be 
given  no  later  than  15  calendar  days 
following  the  effective  date  of  an  order 
or  action,  or  15  calendar  days  before  an 
accountant  or  accounting  firm  accepts 
an  engagement  to  provide  audit 
services,  whichever  date  is  e£u-lier. 

§  308.605    Application  for  reinstatement. 

(a)  Form  of  petition.  Unless  otherwise 
ordered  by  the  Board  of  Directors,  an 
application  for  reinstatement  by  an 
independent  public  accountant  or 
accoimting  firm  removed,  suspended,  or 


debarred  under  §  308.602  may  be  made 
in  writing  at  any  time  more  than  one 
year  after  the  effective  date  of  the 
removal,  suspension,  or  debarment  and, 
thereafter,  at  any  time  more  than  one 
year  after  the  accountant's  or  accounting 
firm's  most  recent  application  for 
reinstatement.  The  application  must 
comply  with  the  requirements  of  §  303.3 
of  this  chapter. 

(b)  Procedure.  An  applicant  for 
reinstatement  under  this  section  may,  in 
the  sole  discretion  of  the  Board  of 
Directors,  be  afforded  a  heeiring.  In 
reinstatement  proceedings,  the  person 
seeking  reinstatement  shall  bearihe 
burden  of  going  forward  with  an 
application  and  proving  the  grounds 
asserted  in  support  of  the  application, 
and  the  Board  of  Directors  may,  in  its 
sole  discretion,  direct  that  any 
reinstatement  proceeding  be  limited  to 
written  submissions.  The  removal, 
suspension,  or  debarment  shall  continue 
until  the  Board  of  Directors,  for  good 
cause  shown,  has  reinstated  the 
applicant  or  until  the  suspension  period 
has  expired.  The  filing  of  an  appUcation 
for  reinstatement  will  not  stay  the 
effectiveness  of  the  removal, 
suspension,  or  debarment  of  an 
accountant  or  firm. 

Dated:  December  17.  2002. 
By  order  of  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation. 

Robert  Feldman, 

Executive  Secretary. 

OfiBce  of  Thrift  Supervision 

12  CFR  Chapter  V 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  the  Office  of  Thrift 
Supervision  proposes  to  amend  part  513 
of  chapter  V  of  title  1 2  of  the  Code  of 
Federal  Regulations  as  follows: 

1.  The  authority  citation  for  part  513 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463,  1464, 
1467a,  1813, 1831m.  and  15  U.S.C.  78. 

2.  Add  §  513.8  to  read  as  follows: 

§  51 3.8    Removal,  suspension,  or 
debarment  of  independent  public 
accountants  and  accounting  firms 
performing  audit  services. 

(a)  Scope.  This  subpart,  which 
implements  section  36(g)(4)  of  the 
Federal  Deposit  Insurance  Act  (FDIA) 
(12  U.S.C.  1831m(g)(4)),  provides  rules 
and  procedures  for  the  removal, 
suspension,  or  debarment  of 
independent  public  accountants  and 
their  accounting  firms  from  performing 
independent  audit  and  attestation 
services  required  by  section  36  of  the 
FDIA  (12  U.S.C.  1831m)  for  insured 


savings  associations  and  savings  and 
loan  holding. 

(b)  Definitions.  As  used  in  this 
section,  the  following  terms  have  the 
meaning  given  below  unless  the  context 
requires  otherwise: 

(1)  Accounting  firm.  The  term 
accounting  firm  means  a  corporation, 
proprietorship,  partnership,  or  other 
business  firm  providing  audit  services. 

(2)  Audit  services.  The  term  audit 
services  means  any  service  required  to 
be  performed  by  an  independent  public 
accountant  by  section  36  of  the  FDIA 
Act  and  12  CFR  part  363,  including 
attestation  services.  Audit  services 
include  any  service  performed  with 
respect  to  a  savings  and  loan  holding 
company  of  a  savings  association  that  is 
used  to  satisfy  requirements  imposed  by 
section  36  or  part  363  on  that  savings 
association. 

(3)  Independent  public  accountant. 
The  term  independent  public 
accountant  means  any  individual  who 
performs  or  participates  in  providing 
audit  services. 

(c)  Removal,  suspension,  or 
debarment  of  independent  public 
accountants.  The  Office  may  remove, 
suspend,  or  debar  an  independent 
public  accountant  from  performing 
audit  services  for  savings  associations 
that  are  subject  to  section  36  of  the  FDIA 
if,  after  service  of  a  notice  of  intention 
and  opportunity  for  hearing  in  the 
matter,  the  Office  finds  that  the 
independent  public  accountant: 

(1)  Lacks  the  requisite  qualifications 
to  perform  audit  services; 

(2)  Has  knowingly  or  recklessly 
engaged  in  conduct  that  results  in  a 
violation  of  applicable  professional 
standards,  including  those  standards 
and  conflicts  of  interest  provisions 
applicable  to  independent  public 
accountants  through  the  Sarbanes-Oxley 
Act  of  2002,  Pub.  L.  107-204, 116  Stat. 
745  (2002)  (Sarbanes-Oxley  Act),  and 
developed  by  the  Public  Company 
Oversight  Board  and  the  Securities  and 
Exchange  Commission; 

(3)  Has  engaged  in  negligent  conduct 
in  the  form  of: 

(i)  A  single  instance  of  highly 
uiu^asonable  conduct  that  results  in  a 
violation  of  applicable  professional 
standards  in  circumstances  in  which  an 
independent  public  accountant  knows, 
or  should  know,  that  heightened 
scrutiny  is  warranted;  or 

(ii)  Repeated  instances  of 
unreasonable  conduct,  each  resulting  in 
a  violation  of  applicable  professional 
standards,  that  indicate  a  lack  of 
competence  to  perform  audit  services; 

(4)  Has  knowingly  or  recklessly  given 
false  or  misleading  information  or 
knowingly  or  recklessly  participated  in 
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any.way  in  the  giving  of  false  or 
misleading  information  to  the  Office  or 
any  officer  or  employee  of  the  Office; 

(5)  Has  engaged  in,  or  aided  and 
abetted,  a  material  and  knowing  or 
reckless  violation  of  any  provision  of 
the  Federal  banking  or  securities  laws  or 
the  rules  and  regulations  thereunder,  or 
any  other  law;  or 

(6)  Has  been  removed,  suspended,  or 
debarred  from  practice  before  any 
federal  or  state  agency  regulating  the 
banking,  insurance,  or  securities 
industries,  other  than  by  action  listed  in 
paragraph  (j)  of  this  section,  on  groimds 
relevant  to  the  provision  of  audit 
services. 

(d)  Removal,  suspension  or 
debarment  of  an  accounting  firm.  If  the 
Office  determines  that  there  is  good 
cause  for  the  removal,  suspension,  or 
debarment  of  a  member  or  employee  of 
an  accounting  firm  imder  paragraph  (c) 
of  this  section,  the  Office  also  may 
remove,  suspend,  or  debar  such  firm  or 
one  or  more  offices  of  such  firm.  In 
considering  whether  to  remove, 
suspend,  or  debar  an  accounting  firm  or 
office  thereof,  and  the  term  of  any 
sanction  against  an  accounting  firm 
under  this  section,  the  Office  may 
consider,  for  example: 

(1)  The  gravity,  scope,  or  repetition  of 
the  act  or  failure  to  act  that  constitutes 
good  cause  for  the  removal,  suspension, 
or  debarment; 

(2)  The  adequacy  of,  and  adherence 
to,  applicable  policies,  practices,  or 
procediues  for  the  accoimting  firm's 
conduct  of  its  business  and  the 
performance  of  audit  services; 

(3)  The  selection,  training, 
supervision,  and  conduct  of  members  or 
employees  of  the  accoimting  firm 
involved  in  the  performance  of  audit 
services; 

(4)  The  extent  to  which  managing 
partners  or  senior  officers  of  the 
accounting  firm  have  participated, 
directly  or  indirectly  through  oversight 
or  review,  in  the  act  or  failiure  to  act; 
and 

(5)  The  extent  to  which  the 
accoimting  firm  has,  since  the 
occurrence  of  the  act  or  failure  to  act, 
implemented  corrective  internal 
controls  to  prevent  its  recurrence. 

(e)  Remedies.  The  remedies  provided 
in  this  section  are  in  addition  to  any 
other  remedies  the  Office  may  have 
under  any  other  applicable  provisions  of 
law,  rule,  or  regulation. 

(f)  Proceedings  to  remove,  suspend,  or 
debar.  (1)  The  Office  may  initiate  a 
proceeding  to  remove,  suspend,  or  debar 
an  independent  public  accountant  or 
accounting  firm  from  performing  audit 
services  by  issuing  a  written  notice  of 
intention  to  take  such  action  that  names 


the  individual  or  firm  as  a  respondent 
and  describes  the  nature  of  the  conduct 
that  constitutes  good  cause  for  such 
action. 

(2)  An  independent  public  accountant 
or  accounting  firm  named  as  a 
respondent  in  the  notice  issued  under 
paragraph  (f)(1)  of  this  section  may 
request  a  hearing  on  the  allegations  in 
the  notice.  Hearings  conducted  under 
this  paragraph  shall  be  conducted  in  the 
same  manner  as  other  hearings  under 
the  Uniform  Rules  of  Practice  and 
Procedure  (12  CFR  part  509). 

(g)  Immediate  suspension  from 
performing  audit  services.  (1)  If  the 
Office  serves  written  notice  of  intention 
to  remove,  suspend,  or  debar  an 
independent  public  accountant  or 
accounting  firm  from  performing  audit 
services,  the  Office  may,  with  due 
regard  for  the  public  interest  and 
without  preliminary  hearing, 
immediately  suspend  an  independent 
public  accountant  or  accounting  firm 
from  performing  audit  services  for 
savings  associations,  if  the  Office: 

(i)  Has  a  reasonable  basis  to  believe 
that  the  independent  public  accountant 
or  accounting  firm  engaged  in  conduct 
(specified  in  the  notice  served  upon  the 
independent  public  accountant  or 
accounting  firm  under  paragraph  (f)  of 
this  section)  that  would  constitute 
grounds  for  removal,  suspension,  or 
debanhent  under  paragraph  (c)  or  (d)  of 
this  section; 

(ii)  Determines  that  immediate 
suspension  is  necessary  for  the 
protection  of  an  insured  depository 
institution  or  its  depositors  or  for  the 
protection  of  the  depository  system  as  a 
whole;  and 

(iii)  Serves  such  independent  public 
accountant  or  accounting  firm  with 
written  notice  of  the  immediate 
suspension. 

(2)  An  immediate  suspension  notice 
issued  under  this  paragraph  will 
become  effective  upon  service.  Such 
suspension  will  remain  in  effect  until 
the  date  the  Office  dismisses  the  charges 
contained  in  the  notice  of  intention,  or 
the  effective  date  of  a  final  order  of 
removal,  suspension,  or  debarment 
issued  by  the  Office  to  the  independent 
public  accountant  or  accounting  firm. 

(h)  Petition  to  stay.  (1)  Any 
independent  public  accountant  or 
accounting  firm  immediately  suspended 
from  performing  audit  services  in 
accordance  with  paragraph  (g)  of  this 
section  may,  within  10  calendar  days 
after  service  of  the  notice  of  immediate 
suspension,  file  a  petition  with  the 
Office  for  a  stay  of  such  suspension.  If 
no  petition  is  filed  within  10  calendar 
days,  the  immediate  suspension  will 
remain  in  effect. 


(2)  Upon  receipt  of  a  stay  petition,  the 
Office  will  designate  a  presiding  officer 
who  shall  fix  a  place  and  time  (not  more 
than  30  calendar  days  after  receipt  of 
such  petition,  unless  extended  at  the 
request  of  the  petitioner),  at  which  the 
immediately  suspended  party  may 
appear,  personally  or  through  counsel, 
to  submit  written  materials  and  oral 
argument.  In  the  sole  discretion  of  the 
presiding  officer,  upon  a  specific 
showing  of  compelling  need,  oral 
testimony  of  witnesses  may  also  be 
presented.  In  hearings  held  pursuant  to 
this  paragraph,  there  will  be  no 
discovery  and  the  provisions  of  §§  509.6 
through  509.12,  509.16,  and  509.21  of 
the  Uniform  Rules  will  apply. 

(3)  Within  30  calendar  days  after  the 
hearing,  the  presiding  officer  shall  issue 
a  decision.  The  presiding  officer  will 
grant  a  stay  upon  a  demonstration  that 

a  substantial  likelihood  exists  of  the 
respondent's  success  on  the  issues 
raised  by  the  notice  of  intention  and 
that,  absent  such  relief,  the  respondent 
will  suffer  inunediate  and  irreparable 
injury,  loss,  or  damage.  In  the  absence 
of  such  a  demonstration,  the  presiding 
officer  will  notify  the  parties  that  the 
immediate  suspension  will  be 
continued  pending  the  completion  of 
the  administrative  proceedings  pursuant 
to  the  notice. 

(4)  The  parties  may  seek  review  of  the 
presiding  officer's  decision  by  filing  a 
petition  for  review  with  the  presiding 
officer  within  10  calendar  days  after 
service  of  the  decision.  Replies  must  be 
filed  within  10  calendar  days  after  the 
petition  filing  date.  Upon  receipt  of  a 
petition  for  review  and  any  reply,  the 
presiding  officer  must  promptly  certify 
the  entire  record  to  the  Director.  Within 
60  calendar  days  of  the  presiding 
officer's  certification,  the  Director  shall 
issue  an  order  notifying  the  affected 
party  whether  or  not  the  immediate 
suspension  should  be  continued  or 
reinstated.  The  order  shall  state  the 
basis  of  the  Director's  decision. 

(i)  Scope  of  any  order  of  removal, 
suspension,  or  debarment.  (1)  Except  as 
provided  in  paragraph  (i)(2),  any 
independent  public  accountant  or 
accounting  firm  that  has  been  removed, 
suspended  (including  an  immediate 
suspension),  or  debarred  from 
performing  audit  services  by  the  Office 
may  not,  while  such  order  is  in  effect, 
perform  audit  services  for  any  savings 
association. 

(2)  An  order  of  removal,  suspension 
(including  an  immediate  suspension),  or 
debarment  may.  at  the  discretion  of  the 
Office,  be  made  applicable  to  a  limited 
number  of  savings  associations  or 
savings  and  loan  holding  companies 
(limited  scope  order). 
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(j)  Automatic  removal,  suspension, 
and  debarment.  (1)  An  independent 
public  accountant  or  accounting  firm 
may  not  perfonn  audit  services  for  a 
savings  association  if  the  independent 
public  accountant  or  accoimting  firm: 

(i)  Is  subject  to  a  final  order  of 
removal,  suspension,  or  debarment 
(other  than  a  limited  scope  order)  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Federal  Deposit 
Insurance  Corporation,  or  the  Office  of 
the  Comptroller  of  the  Currency  under 
section  36  of  the  FDIA; 

(ii)  Is  subject  to  a  temporary 
suspension  or  permanent  revocation  of 
registration  or  a  temporary  or  permanent 
suspension  or  bar  from  further 
association  with  any  registered  public 
accoimting  firm  issued  by  the  Public 
Company  Accounting  Oversight  Board 
imder  sections  105(c)(4)(A)  or  (B)  of  the 
Sarbanes-Oxley  Act  (15  U.S.C. 
7215(c)(4)(A)  or  (B)); 

(iii)  Is  subject  to  an  order  of 
suspension  or  denial  of  the  privilege  of 
appearing  or  practicing  before  the 
Securities  and  Exchange  Commission; 
and 

(iv)  Is  suspended  or  debarred  for 
cause  from  practice  as  an  accountant  by 
any  duly  constituted  licensing  authority 
of  any  state,  possession,  commonwealth, 
or  the  District  of  Colvunbia. 

(2)  Upon  written  request,  the  Office, 
■for  good  cause  shown,  may  grant  written 
permission  to  an  independent  public 
accountant  or  accounting  firm  to 
perform  audit  services  for  savix^s 
associations.  The  request  must  contain  a 


concise  statement  of  action  requested. 
The  Office  may  require  the  appUcant  to 
submit  additional  information. 

(k)  Notice  of  removal,  suspension,  or 
debarment.  (1)  Upon  issuance  of  a  final 
order  for  remov^,  suspension,  or 
debarment  of  an  independent  public 
accountant  or  accounting  firm  from 
providing  audit  services,  the  Office  shall 
make  the  order  publicly  available  and 
provide  notice  of  the  order  to  the  other 
Federal  banking  agencies. 

(2)  An  independent  public  accountant 
or  accounting  firm  that  provides  audit 
services  to  a  savings  association  must 
provide  the  Office  with  written  notice 

of: 

(i)  Any  currently  effective  order  or 
other  action  described  in  paragraph 
(c)(6)  or  paragraphs  (j)(l)(ii)  through 
(j){l)(iv)^f  this  section;  or 

(ii)  Any  ciuxently  effective  action  by 
the  Public  Company  Accounting 
Oversight  Board  imder  sections 
105(c)(4)(C)  or  (G)  of  the  Sarbanes-Oxley 
Act  (15  U.S.C.  7215(c)(4)(C)  or  (G)). 

(3)  Written  notice  required  by  this 
paragraph  shall  be  given  no  later  than 
15  calendar  days  following  the  effective 
date  of  an  order  or  action  or  15  calendar 
days  before  an  independent  public 
accountant  or  accounting  firm  accepts 
an  engagement  to  provide  audit 
services,  whichever  date  is  earlier. 

(1)  Application  for  reinstatement.  (1) 
Unless  otherwise  ordered  by  the  Office, 
an  independent  public  accoimtant  or 
accounting  firm  removed,  suspended  or 
debarred  imder  this  section  may  apply 
for  reinstatement  in  writing  at  any  time 
one  year  after  the  effective  date  of  the 


order  of  removal,  suspension,  or 
debarment  and,  thereafter,  at  any  time 
more  than  one  year  after  the 
independent  public  accountant's  or 
accounting  firm's  most  recent 
application  for  reinstatement.  The 
request  shall  contain  a  concise 
statement  of  action  requested.  The  • 
Office  may  require  the  applicant  to 
submit  additional  information. 

(2)  An  applicant  for  reinstatement 
under  paragraph  (1)(1)  of  this  section 
may,  in  the  Office's  sole  discretion,  be 
afforded  a  hearing.  The  independent 
public  accountant  or  accounting  firm 
shall  bear  the  burden  of  going  forward 
with  an  application  and  the  burden  of 
proving  the  grounds  supporting  the 
application.  The  Office  may,  in  its  sole 
discretion,  direct  that  any  reinstatement 
proceeding  be  limited  to  written 
submissions.  The  removal,  suspension, 
or  debarment  shall  continue  until  the 
Office,  for  good  cause  shown,  has 
reinstated  3ie  applicant  or  until,  in  the 
case  of  a  suspension,  the  suspension 
period  has  expired.  The  filing  of  a 
petition  for  reinstatement  shall  not  stay 
the  effectiveness  of  the  removal, 
suspension,  or  debarment  of  an 
independent  public  accountant  or 
accounting  firm. 

Dated:  December  2,  2002. 

By  the  Office  of  Thrift  Supervision. 

James  Gilleran, 

Director. 

[FR  Doc.  03-98  Filed  1-7-03;  8:45  am] 
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TiUe  3— 

The  President 


Executive  Order  13282  of  December  31,  2002 


Adjustments  of  Certain  Rates  of  Pay 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  laws  cited  herein, 
it  is  hereby  ordered  as  follows: 

Section  1.  Statutory  Pay  Systems.  The  rates  of  basic  pay  or  salaries  of 
the  statutory  pay  systems  (as  defined  in  5  U.S.C.  5302(1)),  as  adjusted 
under  5  U.S.C.  5303(a),  are  set  forth  on  the  schedules  attached  hereto  and 
made  a  part  hereof: 

(a)  The  General  Schedule  (5  U.S.C.  5332(a))  at  Schedule  1; 

(b)  The  Foreign  Service  Schedule  (22  U.S.C.  3963)  at  Schedule  2;  and 

(c)  The  schedules  for  the  Veterans  Health  Administration  of  the  Department 
of  Veterans  Affairs  (38  U.S.C.  7306.  7404;  section  301(a)  of  Public  Law 
102^0)  at  Schedule  3.  '      > 

Sec.  2.  Senior  Executive  Service.  The  rates  of  basic  pay  for  senior  executives 
in  the  Senior  Executive  Service,  as  adjusted  under  5  U.S.C.  5382,  are  set 
forth  on  Schedule  4  attached  hereto  and  made  a  part  hereof. 

Sec.  3.  Executive  Salaries.  The  rates  of  basic  pay  or  salaries  for  the  following 
offices  and  positions  are  set  forth  on  the  schedules  attached  hereto  and 
made  a  part  hereof: 

(a)  The  Executive  Schedule  (5  U.S.C.  5311-5318)  at  Schedule  5; 

(b)  The  Vice  President  (3  U.S.C.  104)  and  the  Congress  (2  U.S.C.  31) 
at  Schedule  6;  and 

(c)  Justices  and  judges  (28  U.S.C.  5,  44(d),  135,  252,  and  461(a),  and 
section  140  of  Public  Law  97-92)  at  Schedule  7. 

Sec.  4.  Uniformed  Services.  Pursuant  to  section  601(a)-(b)  of  Public  Law 
107-314,  the  rates  of  monthly  basic  pay  (37  U.S.C.  203(a))  for  members 
of  the  uniformed  services  and  the  rate  of  monthly  cadet  or  midshipmein 
pay  (37  U.S.C.  203(c))  are  set  forth  on  Schedule  8  attached  hereto  and 
made  a  part  hereof. 

Sec.  5.  Locality-Based  Comparability  Payments. 

(a)  Pursuant  to  sections  5304  and  5304a  of  title  5,  United  States  Code, 
locality-based  comparability  payments  shall  be  paid  in  accordance  with 
Schedule  9  attached  hereto  and  made  a  part  hereof. 

(b)  The  Director  of  the  Office  of  Personnel  Management  shall  take  such 
actions  as  may  be  necessary  to  implement  these  payments  and  to  publish 
appropriate  notice  of  such  payments  in  the  Federal  Register. 

Sec.  6.  Administrative  Law  Judges.  The  rates  of  basic  pay  for  administrative 
law  judges,  at  adjusted  under  5  U.S.C.  5372(b)(4),  are  set  forth  on  Schedule 
10  attached  hereto  and  made  a  part  hereof. 

Sec.  7.  Effective  Dates.  Schedule  8  is  effective  on  January  1,  2003.  The 
other  schedules  contained  herein  are  effective  on  the  first  day  of  the  first 
applicable  pay  period  beginning  on  or  after  January  1,  2003. 
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Sec.  8.  Prior  Order  Superseded.  Executive  Order  13249  of  December  28, 
2001,  is  superseded. 


(^ 


THE  WHITE  HOUSE, 
December  31,  2002. 


Billing  code  3195-Ol-P 
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SCBEDOLS  3— VBTBRAMS  HIALTB  ADMXMISTRATION  SCHEDULES 
DEPARTMEMT  OF  VBTESAHS  AFFAIRS 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2003) 

Schedule  for  the  Office  of  the  Under  Secretary  for  Health 
(38  U.S.C.  7306)* 

Deputy  Under  Secretary  for  Health  .  $144,591  ** 

Associate  Deputy  Under  Secretary  for  Health 138,491  *■** 

Assistant  Under  Secretaries  for  Health   134,408  *** 

Minimum  Maximum 

Medical  Directors  .  $114,678  $129,972  *** 

Service  Directors  ■ 99,853  124,011 

Director,  National  Center 

for  Preventive  Health  .....' 85,140  124,011 

Physician  and  Dentist  Schedule 

Director  Grade   $99,853  $124,011 

Executive  Grade  92,204  117,511 

Chief  Grade  85,140  110,682 

Senior  Grade ' 72,381  94,098 

Intermediate  Grade 61,251  79,629 

Full  Grade -. 51,508  66,9<1 

Associate  Grade  42,976  55,873 

Clinical  Podiatrist  and  Optometrist  Schedule 

Chief  Grade  ...  $85,140  $110,682 

Senior  Grade. 72,381  94,098 

Intermediate  Grade .   61,251  79,629 

Full  Grade : 51,508  _  66,961 

Associate  Grade 42,976  55,873 

Physician  Assistant  and  Expanded-Function 
Dental  Auxiliary  Schedule  **** 

Director  Grade $85,140  $110,682 

Assistant  Director  Grade 72,381  94,098 

Chief  Grade  61,251  79,629 

Senior  Grade •   51,508  66,961 

Intermediate  Grade 42,976  55,873 

Full  Grade 35,519  46,175 

Associate  Grade  ...  .  30,565  39,736 

Junior  Grade 26,130  33,969 


This  schedule  does  not  apply  to  the  Assistant  Under  Secretary  for  Nursing 
Programs  or  the  Director  of  Nursing  Services.  Pay  for  these  positions  is 
set  by  the  Under  Secretary  for  Health  under  38  U.S.C.  7451. 

Pursuant  to  section  7404(d)(1)  of  title  38,  United  States  Code,  the  rate 'of 
basic  pay  payable  to  this  employee  is  limited  to  the  rate  for  level  IV  of 
the  Executive  Schedule,  which  is  $134,000. 

Pursuant  to  section  7404(d)(2)  of  title  38,  United  States  Code,  the  rate  of 
basic  pay  payable  to  these  employees  is  limited  to  the  rate  for  level  V  of 
the.  Executive  Schedule,  which  is  $125,400. 

Pursuant  to  section  301(a)  of  Public  Law  102-40,  these  positions  are  paid 
according  to  the  Nurse  Schedule  in  38  U.S.C.  4107(b)  as  in  effect  on  August 
14,  1990,  with  subsequent  adjustments. 
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SCHEDULE  4— SENIOR  EXECUTIVE  SERVICE 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2003) 

ES-1 $116,500 

ES-2 122,000 

ES-3 127,500 

ES-4 133,800 

ES-5 134,000 

ES-6 134,000 


SCHEDULE  5 — EXECUTIVE  SCHEDULE 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2003) 

level  I   .  .  .  : $171,900 

level  II 154,700 

level  III 142,500 

level  IV  . 134,000 

level  V 125,400 


SCHEDULE  6~VICE  PRESIDENT  AND  MEMBERS  OF  CONGRESS 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2003) 

Vice  President  $198,600 

Senators 154,700 

Members  of  the  House  of  Representatives 154,700 

Delegates  to  the  House  of  Representatives.  .  • 154,700 

Resident  Cominissioner  from  Puerto  Rico 154,700 

President  pro  tempore  of  the  Senate 171,900 

Majority  leader  and  minority  leader  of  the  Senate.  .....  171,900 

Majority  leader  and  minority  leader  of  the  House 

of  Representatives  .  171,900 

Speaker  of  the  House  of  Representatives 198,600 


SCHEDULE  7— JUDICIAL  SALARIES 


(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2003) 

Chief  Justice  of  the  United  States  $192,600 

Associate  Justices  of  the  Supreme  Court 184,400 

Circuit  Judges  159,100 

District  Judges 150,000 

Judges  of  the  Court  of  International  Trade  150,000 
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SCHEDULE  8--PAY  OF  THE  UNIFORMED  SERVICES  (PAGE  3) 
Part  II-RATE  OF  MCMTTHLT  CADET  OR  MIDSHIPMAN  PAY 


The  rate  of  monthly  cadet  or  midshipman  pay  authorized  by  section  203(c)  of 
title  37,  United  States  Code,  is  $764.40. 


Note:  As  a  result  of  the  enactment  of  sections  602-694  of  Public  Law  105-85, 
the  National  Defense  Authorization  Act  for  Fiscal  Year  1998,  the 
Secretary  of  Defense  now  has  the  authority  to  adjust  the  rates  of  basic 
allowances  for  subsistence  and  housing.   Therefore,  these  allowances  are 
no  longer  adjusted  by  the  President  in  conjunction  with  the  adjustment 
of  basic  pay  for  members  of  the  uniformed  services.   Accordingly,  the 
tables  of  allowances  included  in  previous  orders  are  not  included  here. 
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SCBEDXn.B  9- -LOCALITY-BASED  COMPAKABILITY  »>' 


(Effective  on  the  first  day  of  the  first  ' 
beginning  on  or  after  Janua 


.able  pay  period 
2003) 


Locality  Pay  Area'  Ea££ 

Atlanta,  GA 9.74% 

Boston-Worcester-Lawrence,  MA-NH-ME-CT-RI  13.57% 

Chicago-Gary- Kenosha,  IL-IK-WI   .  14.58% 

Cincinnati-Hamilton,  OH-KY-IN  ....  12.09% 

Cleveland- Akron,  OH 10.33% 

Columbus,  OH   10.70% 

Dallas-Fort  Worth,  TX  10.90% 

Dayton-Springfield,  OH   9.62% 

Denver-Bould6r-Greeley,  CO   13.34% 

Detroit-Ann  Arbor-Flint,  MI  « 14.71% 

Hartford,  CT  14.11% 

Houston-Galveston-Brazoria,  TX   18.61% 

Huntsville,  AL 9.08% 

Indianapolis,  IN 8.85% 

Kansas  City,  MO-KS 9.28% 

Los  Angeles-Riverside-Orange  County,  CA  16.05% 

Miami-Fort  Lauderdale,  FL  12.45% 

Milwaukee -Racine,  WI   10.05% 

Minneapolis-St.  Paul,  MN-WI  11.56% 

New  York-Northern  New  Jersey-Long  Island,  NY-NJ-CT-PA  .  .  15.23% 

Orlando,  FL 8.67% 

Philadelphia-Wilmington-Atlantic  City,  PA-NJ-DE-MD  .  .  .  12.11% 

Pittsburgh,  PA 9.52% 

Portland-Salem,  OR-WA  .  .  .  .' 11.64% 

Richmond- Petersburg,  VA  9.67% 

Sacramento- Yolo,  CA  11.99% 

St.  Louis,  MO-IL 8.98% 

San  Diego,  CA 12.70% 

San  Francisco-Oakland-San  Jose,  CA   19.04% 

Seattle-Tacoma-Bremerton,  WA   11.77% 

Washington-Baltimore,  DC-HD-VA-WV  ......  11.48% 

Rest  of  U.S 8.64% 


SCREDULB  10-ADMIHISTRAXIVK  UW  JUDGES 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2003) 

AL-3/A  S  89,200 

AL-3/B  ....  96,000 

AI.-3/C 102,900 

AL-3/D  109,800 

AL-3/E 116,600 

AL-3/F '  .  .  123,400 

AL-2 130,400 

AL-1 134,000 


'Locality  Pay  Areas  are  defined  in  5  CPR  531.603. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  8, 
2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Toxic  substances: 
Significant  new  uses — 
Perfluoroalkyl  sulfonates; 
published  12-9-02 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
Harmonization  with  UN 
recommendations, 
International  Maritime 
Dangerous  Goods 
Code,  and  International 
Civil  Avaiation 
Organization's  technical 
instnjctions;  published 
1-8-03 

VETERANS  AFFAfRS 
DEPARTMENT 

Medical  benefits: 
Children  of  women  Vietnam 
veterans — 

Health  care  benefits  for 
children  suffering  from 
spina  bifida  and  other 
covered  birth  defects; 
published  1-8-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Perishable  agricultural 
commodities: 

Fresh  and  frozen  fruits  and 
vegetables,  coated  or 
battered;  comments  due 
by  1-15-03;  published  12- 
16-02  [FR  02-31583] 
AMERICAN  BATTLE 
MONUMENTS  COMMISSION 
Freedom  of  Information  Act; 
Implementation;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28900] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Alasl^;  fisheries  of 
Exclusive  Economic 
Zone — 

Gulf  of  Alaska  groundfish; 
comments  due  Ijy  1-13- 
03;  published  12-12-02 
[FR  02-31368] 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagk: 
resources;  comments 
due  by  1-16-03; 
published  12-17-02  [FR 
02-31699] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  pool  operators  and 
commodity  trading  advisors: 
Commodity  pool  operators; 
othenvise  regulated 
persons  excluded  from 
terni  definition;  comments 
due  by  1-13-03;  published 
12-18-02  [FR  02-31847] 
Requirement  to  register  for 
CPOs  of  certain  pools 
and  CTAs  advising  such 
pools;  exemption; 
comments  due  by  1-13- 
03;  published  11-13-02 
[FR  02-28820] 

DEFENSE  DEPARTMENT 

Debts  resulting  from  erroneous 
payments  of  pay  and 
allowances;  waiver; 
comments  due  by  1-13-03; 
published  11-14-02  [FR  02- 
28728] 

Procedures;  comments  due 
by  1-13-03;  published  11- 
14-02  [FR  02-28735] 
Personnel  and  general  claims 
and  advance  decision 
requests;  settling  and 
processing;  comments  due 
by  1-13-03;  published  11- 
14-02  [FR  02-28726] 
Procedures;  comments  due 
by  1-13-03;  published  11- 
14-02  [FR  02-28727] 

ENERGY  DEPARTMENT 

Floodplain  and  wetland 
environmental  review 
requirements;  compliance; 
comments  due  by  1-17-03; 
published  11-18-02  [FR  02- 
29071) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation       ^ 

plans;  approval  and 

promulgation;  various 

States;  air  quality  planning 

purposes;  designation  of 

areas: 

Califomia;  comments  due  by 
1-16-03;  published  12-17- 
02  [FR  02-31679] 
Air  quality  implementation 

plans;  approval  and 


promulgation;  various 
States: 

Alalsama;  comments  due  by 
1-13-03;  published  12-12- 
02  [FR  02-31236] 
Kentucky;  comments  due  by 
1-17-03;  published  12-18- 
02  [FR  02-31667] 
Virginia;  comments  due  by 
1-15-03;  published  12-16- 
02  [FR  02-31469] 
Hazardous  waste  program 
authorizatk>ns: 
New  Jersey;  comments  due 
by  1-15-03;  published  12- 
16-02  [FR  02-31014] 
Water  supply: 
National  primary  drinking 
water  regulatk>ns — 
Chemical  and 
microbiological 
contaminants;  analytical 
method  approval; 
Colitag  mettxxJ; 
additional  information; 
comments  due  by  1-17- 
03;  published  12-31-02 
[FR  02-32886] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Intemational  Settlements 
Policy  reform  and 
intemational  settlement 
rates;  comments  due  by 
1-14-03;  published  12-17- 
•  02  [FR  02-31604] 
Radio  and  television 
broadcasting: 

Broadcast  and  cable  EEO 
mles  and  policies— 
Part-time  employee 
classification;  comments 
due  by  1-16-03; 
published  12-24-02  [FR 
02-32474] 

FEDERAL  RESERVE 
SYSTEM 

Transactions  between  banks 

and  their  affiliates 

(Regulation  W): 

Credit  extension;  limitation 
of  memtjer  bank's  ability 
10  buy  from  affiliate  under 
exemption  to  100%  of 
capital  stock  and  surplus; 
comments  due  by  1-13- 
03;  published  12-12-02 
[FR  02-30635] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Claims  appeal  procedures; 
changes;  comments  due 
by  1-14-03;  published  11- 
15-02  [FR  02-28296] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 


National  Institutes  of  Health 
center  grants;  comments 
due  by  1-13-03;  published 
11-12-02  [FR  02-28292] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 

Critk:al  habitat 
designations — 
Achyranthes  mutica,  etc. 
(47  plant  species  from 
Hawaii,  HI);  comments 
due  by  1-17-03; 
published  12-18-02  [FR 
02-31876] 
Marine  mammals: 
Incidental  take  during 
specified  activities — 
Florida  manatees;         \ 
watercraft  and 
watercraft  access 
facilities;  comments  due 
by  1-13-03;  published 
11-14-02  [FR  02-28607] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  fiealth, 
and  education  and  training: 
Emergency  evacuatk>ns; 
emergency  temporary 
standard;  comments  due 
by  1-13-03;  published  12- 
12-02  [FR  02-31358] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations:  « 
Govemment  property; 
heritage  assets; 
comments  due  by  1-13- 
03;  published  11-12-02 
[FR  02-28084] 
Trade  Agreements  Act; 
exception  for  -US-made 
er>d  products;  comments 
due  by  1-13-03;  put>lished 
11-12-02  [FR  02-28542] 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  lk:ensing: 
Light  water  reactor  electric 
generating  plants; 
voluntary  fire  protection 
requirements;  comments 
due  by  1-15-03;  published 
11-1-02  [FR  02-27701] 
Rulemakir>g  petitions: 
Christian,  Lawrence  T..  et 
al.;  comments  due  by  1- 
15-03;  published  11-1-02 
[FR  02-27861] 
Correction;  comments  due 
by  1-15-03;  published 
11-7-02  [FR  02-28360] 
Leyse,  Robert  H.;  comments 
due  by  1-16-03;  published 
12-2-02  [FR  02-30417] 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Investment  companies: 
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Research  and  development 
companies;  nonexclusive 
safe  hartx)r  from 
investment  company 
definition;  comments  due 
by  1-15-03;  published  12- 
3-02  [FR  02-30663] 
Securities,  etc.: 

Sarbames-Oxley  Act  of 
2002;  implementation — 

Auditor  independence, 
requirements;  comments 
due  by  1-13-03; 
published  12-13-02  [FR 
02-30884] 

SOCIAL  SECURITY 
ADMINISTRATION 

Organization  and  procedures: 

Federal  claims  collection; 
administrative  wage 
garnishment;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28856] 

Social  security  benefits  and 
supplemental  security 
income:: 

Claimant  identification  pilot 
projects;  comments  due 
by  1-14-03;  published  11- 
15-02  [FR  02-28957] 

STATE  DEPARTMENT 

Exchange  Visitor  Program: 

Student  and  Exchange 
Visitor  Information 
System;  designated 
sponsors  access  to 
database;  comments  due 
by  1-13-03;  published  12- 
12-02  [FR  02-31367] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 

Louisiana;  comments  due  by 
1-13-03;  published  11-12- 
02  [FR  02-28680] 
Ports  and  waterways  safety: 

Calvert  Cliffs  Nuclear  Power 
Plant,  MD;  security  zone; 
comments  due  by  1-16- 
03;  published  10-18-02 
[FR  02-26462] 


TRANSPORTATION 
DEPARTMENT 

Computer  resen/ation  systems, 
carrier-owned;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28645] 

Computer  reservations  system 
regulations;  statements  of  " 
general  policy;  comments 
due  by  1-13-03;  published 
1-9-03  [FR  03-00355] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airports: 

Passenger  facility  charge 
rule;  air  carriers 
compensation;  revisions; 
comments  due  by  1-13- 
03;  published  11-27-02 
[FR  02-30103] 
Ain«orthiness  directives: 

de  Havilland;  comments  due 
by  1-13-03;  published  11- 
8-02  [FR  02-28409] 

Aerospatiale;  comments  due 
by  1-13-03;  published  12- 
13-02  [FR  02-31471] 

Boeing;  comments  due  by 
1-13-03;  published  11-27- 
02  [FR  02-30027] 

British  Aerospace; 
comments  due  by  1-17- 
03;  published  12-10-02 
[FR  02-31129] 

de  Havilland;  comments  due 
by  1-17-03;  published  11- 
12-02  [FR  02-28617] 

Eurocopter  France; 
comments  due  by  1-17- 
03;  published  12-18-02 
[FR  02-31830] 

Piaggio  Aero  Industries 
S.p.A.;  comments  due  by 
1-13-03;  published  11-21- 
02  [FR  02-29677] 

Pratt  &  Whitney;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-29002] 

Quality  Aerospace,  Inc.; 
comments  due  by  1-13- 
03;  published  11-8-02  [FR 
02-28407] 


Raytheon;  comments  due  by 
1-16-03;  published  12-2- 
02  [FR  02-30346] 
Rolls-Royce  pic;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28954] 
Textron  Lycoming; 
comments  due  by  1-13- 
03;  published  11-14-02 
[FR  02-29003] 
Ainworthiness  standards: 
Special  conditions — 
Cessna  Model  441 
airplanes;  comments 
due  by  1-17-03; 
published  12-18-02  [FR 
02-31882] 
Class  E  airspace;  comments 
due  by  1-13-03;  published 
11-29-02  [FR  02-29660] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Intenmodal  container  chassis 
and  trailers;  general 
inspection,  repair,  and 
maintenance 
requirements;  negotiated 
rulemaking  process;  intent 
to  consider;  comments 
due  by  1-13-03;  published 
11-29-02  [FR  02-30102] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Gas  pipeline  safety 
standards;  regulatory 
review;  comments  due  by 
1-13-03;  published  11-13- 
02  [FR  02-28240] 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 

Firearms  Bureau 

Firearms: 
Imported  explosive  materials 
and  identification  marking 
placement;  conwnents  due 
by  1-14-03;  published  10- 
16-02  [FR  02-26253] 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Redemptions  taxable  as 
dividends;  comments  due 
by  1-16-03;  published  10- 
18-02  [FR  02-26449] 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  second  session  of  the 
107th  Congress  has  been 
completed.  It  will  resume 
when  bills  are  enacted  into 
public  law  during  the  next 
session  of  Congress.  A 
cumulative  List  of  Public  Laws 
for  the  second  session  of  the 
107th  Congress  will  appear  in 
the  issue  of  January  31 ,  2003. 

Last  List  December  24,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  foltowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  PENS  will  resume 
service  when  bills  are  enacted 
into  law  during  the  next 
session  of  Congress.  This 
service  is  strictly  for  E-mail 
notification  of  new  laws.  The 
text  of  laws  is  not  available 
through  this  service.  PENS 
cannot  res|x>nd  to  specifk: 
inquiries  sent  to  this  address. 
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and  security  zones;  correction,  1162 


Commerce  Department 

See  International  Trade  Administration 

Customs  Service 

PROPOSED  RULES 

Organization  and  functions;  field  organization,  ports  of 

entry,  etc.: 
Portland,  ME;  port  limits  extension,  1172-1173 
Vessel  cargo  manifest  information;  confidentiality 

protection,  1173-1175 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Alcoa  Fujikura,  LTD,  et  al.,  1202-1203 
Analog  Devices,  Inc.,  1204 
Arkansas  Metal  Castings,  Inc.,  1204 
Baxter  Healthcare  Corp.,  1204 
CSI  Employment  Services,  1204 
Eagle  Zinc  Co.,  1204 

Hitachi  High  Technologies  America,  Inc.,  1204 
Huntsman  Polymers  Corp.,  1205 
Osram  Sylvania  Products,  Inc.,  1205 
Partminer,  Inc.,  et  al.,  1205-1207 


Pfaltzgraff  Co.,  1207 

Quebecor  World  Kingsport,  Inc.,  et  al.,  1207 

Rockford  Co.,  1208 

Simmons  Foods  et  al.,  1208-1209 

Temp  Associates,  1209 

VF  Jeanswear,  L.P.,  1209 

Voith  Fabrics,  Inc.,  1209-1210 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Consol  Energy  et  al.,  1199-1200 

New  England  Iron,  LLC,  et  al.,  1201-1202 
NAFTA  transitional  adjustment  assistance: 

Arkansas  Metal  Castings,  Inc.,  1210 

Hitachi  High  Technologies  America,  Inc.,  1210 

Noble  Construction  Equipment,  Inc.,  1210 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Energy  Technology  Laboratory — 
Climate  Change  Fuel  Cell  Buy-Down  Program,  1179 
Gasification  Technologies  Fundamental  Research; 
cancellation,  1178 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Femald  Site,  OH,  1181 
Hanford  Site,  WA,  1179 
Idaho  National  Engineering  and  Environmental 

Laboratory,  ID,  1180-1181 
Rocky  Flats,  CO,  1180 

Engineers  Corps 

NOTICES 

Meetings:  -      ^ 

Inland  Waterways  Users  Board,  1178 

Environmental  Protection  Agency 

RULES 

Air  programs: 

Clean  Air  Act;  alternate  permit  program  approvals — 
Guam,  1162-1167 
Water  programs: 
Oil  pollution  prevention  and  response;  non- 
transportation-related  onshore  and  offshore  facilities, 
1347-1351 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Plywood  and  composite  wood  products,  1275-1339 
Air  programs: 
Clean  Air  Act;  alternate  permit  program  approvals — 
Guam,  1175 
Water  programs: 
Oil  pollution  prevention  and  response;  non- 
transportation-related  onshore  and  offshore  facilities. 
1351-1355 
NOTICES 
Meetings: 
Closing  the  gap;  innovative  responses  for  sustainable 
water  infrastructure,  1182 
Pesticide,  food,-and  feed  additive  petitions: 
Makhteshim-Agan  of  North  America  Inc.,  1182-1186 


IV 
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Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
City  Chemical  Corp.  Site,  NJ,  1186-1187 

Farm  Service  Agency 

PROPOSED  RULES 

Program  regulations: 
Servicing  and  collections — 
Farm  loan  programs  account  servicing  policies;  30-day 
past-due  period  elimination,  1170-1172 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  1187 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Energy  Department,  1181-1182 

Federal  Reserve  System  '' 

RULES 

International  banking  operations  (Regulation  K): 
International  lending  supervision,  1158-1161 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Privacy  Act: 
Systems  of  records,  1216-1217 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 
Plant  species  from  Island  of  Lanai,  HI,  1219-1274 
PROPOSED  RULES 
Marine  mammals: 
Incidental  take  during  specified  activities — 
Florida  manatees;  watercraft  and  watercraft  access 
facilities,  1175-1176 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Cactus  ferruginous  pygmy-owl,  1189 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
Micro  Beef  Technologies  LTD,  1161 
Pennfield  Oil  Co.,  1161-1162 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  1187- 
1188 
Harmonisation  International  Conference;  pharmaceuticals 
guidelines  availability: 
M4  common  technical  document;  quality;  questions  and 
answers/location  issues;  correction,  1188 

General  Services  Administration 

RULES 

Federal  Management  Regulation: 
Real  property  policies  update;  correction,  1167-1168 


PROPOSED  RULES 
Acquisition  regulations: 

FedBizOpps;  e-mail  notification  service  charge,  1357- 
1358 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Navajo  Nation,  AZ  and  NM;  Ten-Year  Forest  Managment 
Plan,  1189-1190 
Environmental  statements;  notice  of  intent: 

Spokane  Indian  Reservation,  Stevens  County,  WA; 

integrated  resource  managment  plan,  1190-1191 
Umatilla  Indian  Reservation,  Umatilla  County,  OR;  tribal 
light  industrial  park,  1191 
Irrigation  projects;  operation  and  maintenemce  charges: 
Rate  adjustments,  1191-1196 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Reclamation  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping: 
Polyester  staple  fiber  ft'om — 

Korea,  1177 
Preserved  mushrooms  from — 

Indonesia,  1177-1178 

Labor  Department 

See  Employment  and  Training  Administration 
NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  1198, 
1199 

Legal  Services  Corporation 

NOTICES  *        - 

Reports  and  guidance  documents;  availability,  etc.: 
National  origin  discrimination  as  it  affects  limited 
English  proficient  persons;  prohibition;  policy 
guidance  to  Federal  financial  assistance  recipients, 
1210-1212 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

PSEG  Nuclear  LLC,  1213 
Meetings: 

Nickel-Base  Alloy,  Vessel  Head  Penetration  Conference, 
1213-1214 

Ocean  Policy  Commission 

NOTICES 

Meetings,  1214 

Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Food  and  Drug  Administration 
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Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Columbia  Basin  Project,  WA;  Banks  Lake  drawdown, 
1196-1197 
Meetings: 
Glen  Canyon  Dam  Adaptive  Management  Work  Group, 
1197 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Registration  fees;  temporary  reduction,  1341-1346 

Rural  Business-Cooperative  Service 

PROPOSED  RULES 

Program  regulations: 
Servicing  and  collections — 
Farm  loan  programs  accoimt  servicing  policies;  30-day 
past-due  period  elimination,  1170-1172 


Rural  Housing  Service 

PROPOSED  RULES 

Program  regulations: 

Servicing  and  collections — 
Farm  loan  programs  account  servicing  policies;  30-day 
past-due  period  elimination,  1170-1172 

Rural  Utilities  Service 

PROPOSED  RULES 

Program  regulations: 

Servicing  and  collections — 

I     Farm  loan  programs  account  servicing  policies;  30-day 
past-due  period  elimination,  1170-1172 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Burlington  Northern  &  Santa  Fe  Railway  Co.,  1214-1215 
Burlington  Northern  &  Santa  Fe  Railway  Co.;  correction, 
1218 

Railroad  services  abandonment: 
Norfolk  Southern  Railway  Co.,  1215 


Thrift  Supervision  Office 

RULES 

Savings  associations: 
Transactions  with  affiliates; 


correction,  1218 


Transportation  Department 

See  Coast  Guard 


See  Research  and  Special  Programs  Administration 
See  Surface  Transportation  Board 
See  Transportation  Security  Administration 
PROPOSED  RULES 

Computer  reservation  systems,  carrier-owned: 
General  policy  statements,  1172 

Transportation  Security  Administration 

NOTICES 

Meetings: 
Aviation  Security  Advisory  Committee,  1215-1216 

Treasury  Department 

See  Customs  Service 

See  Fiscal  Service 

See  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  1216 


Separate  Parts  in  This  issue 

Part  11 

Interior  Department,  Fish  and  Wildlife  Service,  1219-1274 

Part  ill 

Environmental  Protection  Agency;  1275-1339 

Part  IV 

Transportation  Department,  Research  and  Special  Programs 
Administration,  1341-1346 

PartV 

Environmental  Protection  Agency,  1347-1355 

PartVI 

General  Services  Administration,  1357-1358 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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Thursday,  januan'  9,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FV02-989-7  FR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Increased  Assessment 
Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
Raisin  Administrative  Committee 
(Committee)  for  the  2002-03  and 
subsequent  crop  years  from  $6.50  to 
$8.00  per  ton  of  free  tonnage  raisins 
acquired  by  handlers,  and  reserve 
tannage  raisins  released  or  sold  to 
handlers  for  use  in  free  tormage  outlets. 
The  Committee  locally  administers  the 
Federal  marketing  order  which  regulates 
the  handling  of  raisins  produced  from 
grapes  grown  in  California  (order). 
Authorization  to  assess  raisin  handlers 
enables  the  Committee  to  inciu- 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  crop  year  nms  from  August  1 
through  July  31.  The  assessment  rate 
will  remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  January  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Senior  Marketing 
Specialist,  California  Marketing  Field 
Otece,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC  20250-0237; 


telephone:  (202)  720-2491.  Fax:  (202) 
720-8938. 

Small  businesses  may  request 
information  on  complying  with  this  • 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Departitient  of  Agricultiu« 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  raisin  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  raisins 
beginning  on  August  1,  2002,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 


provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  2002-03  and  subsequent  crop  years 
from  $6.50  to  $8.00  per  ton  of  free 
tonn«ge  raisins  acquired  by  handlers, 
and  reserve  tonnage  raisins  released  or 
sold  to  handlers  for  use  in  free  tonnage 
outlets.  The  order  authorizes  volume 
control  provisions  that  establish  free 
and  reserve  percentages  for  raisins 
acquired  by  handlers.  Free  tonnage 
raisins  may  be  sold  by  handlers  to  any 
outlet,  and  reserve  tonnage  raisins  are 
held  by  handlers  for  the  .account  of  the 
Committee  or  released  or  sold  to 
handlers  for  sale  to  free  tonnage  outlets. 
Reserve  raisins  held  for  the  account  of 
the  Committee  are  not  assessable.  With 
projected  assessable  tonnage  about       ' 
81,000  tons  less  than  last  year's 
assessable  tonnage,  sufficient  income 
should  be  generated  at  the  higher 
assessment  rate  for  the  Committee  to 
meet  its  anticipated  expenses.  This 
action  was  recommended  by  the 
Committee  at  a  meeting  on  July  24. 
2002. 

Sections  989.79  and  989.80, 
respectively,  of  the  order  provide 
authority  for  the  Committee,  with  the 
approval  of  USDA,  to  formulate  an 
aimual  budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of.the 
Committee  are  producers  and  handlers 
of  California  raisins.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

A  continuous  assessment  rate  of  $6.50 
per  ton  has  been  in  effect  since  the 
2000-01  crop  year.  For  the  2002-03 
crop  year,  the  Committee  recommended 
increasing  the  assessment  rate  to  $8.00 
per  ton  of  assessable  raisins  to  cover 
recommended  administrative 
expenditures  of  $1,912,000.  This 
compares  to  budgeted  expenses  of 
$2,080,000  for  the  2001-02  crop  year. 
Major  expenditures  include  $663,000 
for  export  program  administration  and 
related  activities,  $500,000  for  salaries, 
$164,800  for  contingencies,  and 
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$160,000  for  compliance  activities. 
Budgeted  expenses  for  these  items  in 
2001-02  were  $662,500,  $500,000, 
$303,500,  and  $220,000.  respectively. 

The  recommended  $8.00  per  ton 
assessment  rate  was  derived  by  dividing 
the  $1,912,000  in  anticipated  expenses 
by  an  estimated  239,000  tons  of 
assessable  raisins.  The  Committee 
recommended  increasing  its  assessment 
rate  because  the  projected  2002-03 
assessable  tonnage  of  239,000  tons  is 
81,000  tons  lower  than  last  year's 
assessable  tonnage.  Sufficient  income 
should  be  generated  at  the  higher 
assessment  fate  for  the  Committee  to 
meet  its  anticipated  expenses.  Pursuant 
to  §  989.81(a)  of  the  order,  any 
unexpended  assessment  funds  from  the 
crop  year  must  be  credited  or  refunded 
to  the  handlers  from  whom  collected. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  other 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  crop  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2002-03  budget  and  those 
for  subsequent  crop  years  would  be 
reviewed  and,  as  appropriate,  approved 
by  USDA. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 


small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
firms  are  defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  that 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
aimual  receipts  of  less  than  $750,000. 
Thirteen  of  the  20  handlers  subject  to 
regulation  have  aimual  sales  estimated 
to  be  at  least  $5,000,000.  and  the 
remaining  seven  handlers  have  sales 
less  than  $5,000,000.  No  more  than 
seven  handlers,  and  a  majority  of 
producers,  of  California  raisins  may  be 
classified  as  small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2002-03 
and  subsequent  crop  years  from  $6.50  to 
$8.00  per  ton  of  assessable  raisins 
acquired  by  handlers.  The  Committee 
recommended  2002-03  expenditures  of 
$1,912,000.  Major  expenditures  include 
$663,000  for  export  program 
administration  and  related  activities, 
$500,000  for  salaries,  $164,800  for 
contingencies,  and  $160,000  for 
compliance  activities.  Budgeted 
expenses  for  these  items  in  2001-02 
were  $662,500.  $500,000,  $303,500,  and 
$220,000,  respectively.  With  anticipated 
assessable  tonnage  at  239,000  tons, 
about  81,000  tons  lower  than  last  year's 
assessable  tonnage,  sufficient  income 
should  be  generated  at  the  $8.00  per  ton 
assessment  rate  to  meet  expenses. 
Pursuant  to  §  989.81(a)  of  the  order,  any 
unexpended  assessment  funds  from  the 
crop  year  must  be  credited  or  refunded 
to  the  handlers  from  whom  collected. 

The  industry  considered  various 
alternative  assessment  rates  prior  to 
arriving  at  the  $8.00  per  ton 
recommendation.  The  Committee's 
Audit  Subcommittee  met  on  July  24, 
2002,  to  review  preliminary  budget 
information.  The  subconunittee'was 
aware  that  the  full  Committee  would  be 
meeting  later  that  day  to  consider 
actions  that  would  impact  the  2002  free 
tonnage  percentage  and,  thus,  the 
quantity  of  2002  assessable  tonnage.  The 
Audit  Subcommittee  considered 
assessment  rates  of  $7.50  and  $8.00  per 
ton  based  on  varying  levels  of  assessable 
tonnage.  Ultimately,  the  full  Conunittee 
adopted  the  subcommittee's 
recommendation  of  $8.00  per  ton  based 
on  239,000  tons  of  assessable  tonnage. 

A  review  of  statistical  data  on  the 
California  raisin  industry  indicates  that 
assessment  revenue  has  consistently 


been  less  than  one  percent  of  grower 
revenue  in  recent  years.  Although  no 
official  estimates  or  data  are  available 
for  the  upcoming  season,  it  is 
anticipated  that  assessment  revenue  will 
likely  continue  to  be  less  than  one 
percent  of  grower  revenue  in  the  2002- 
03  crop  year,  even  with  the  increased 
assessment  rate. 

Regarding  the  impact  of  this  action  on 
affected  entities,  this  action  would 
increase  the  assessment  obligation 
imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  decived  by  the 
operation  of  the  marketing  order. 

Additionally,  the  Audit 
Subcommittee  and  full  Committee 
meetings  held  on  July  24,  2002,  where 
this  action  was  deliberated  were  public 
meetings  widely  publicized  throughout 
the  California  raisin  industry.  All 
interested  persons  were  invited  to 
attend  the  meetings  and  participate  in 
the  industry's  deliberations.  Finally,  all 
interested  persons  were  invited  to 
submit  information  on  the  regulatpry 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  raisin  handlers. 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  November  21,  2002  (67  FR 
70182).  Copies  of  the  proposed  rule 
were  mailed  by  the  Committee  staff  to 
all  Committee  members  and  alternates, 
the  Raisin  Bargaining  Association, 
handlers,  and  dehydrators.  In  addition 
the  rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register  and  USDA.  A  10-day  comment 
period  ending  December  2,  2002,  was 
provided  for  interested  persons  to 
respond  to  the  proposal. 

One  comment  was  received  opposing 
the  proposed  increase  in  the  assessment 
rate.  The  commenter  stated  that  the 
estimate  of  assessable  tonnage  used  by 
the  Committee  was  artificially  low, 
improperly  justifying  a  higher 
assessment  rate.  "The  commenter  argued 
that  issuance  of  the  proposed 
assessment  rate  at  this  time  would  be 
arbitrary,  capricious,  and  not  in 
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accordance  with  law  because  there  is  no 
field  price  for  raisins  and  USDA  has  not 
approved  the  Raisin  Administrative 
Committee's  recommendation  for  free 
and  reserve  tonnage.  The  commenter 
also  suggests  that  last  year's  assessment 
rate  could  be  retained  by  simply 
increasing  the  amount  of  assessable 
tonnage  by  81,000  tons. 

We  disagree  with  the  commenter.  The 
issuance  of  this  rule  is  consistent  with 
the  order  provisions  that  authorize 
assessments.  The  Committee  derived  the 
$8.00  per  ton  assessment  rate  only  after 
determining  the  level  of  necessary  and 
appropriate  administrative  expenses, 
and  dividing  total  administrative 
expenses  by  assessable  tonnage.  If  later 
estimates  indicate  that  the  actual 
assessable  tonnage  is  sufficiently  greater 
than  that  projected  by  the  Committee  on 
July  24,  2002,  the  Committee  could 
recommend  that  the  assessment  rate  be 
reduced.  Upon  approval  by  the 
Secretary,  this  lower  rate  would  be 
applied  to  all  assessable  2002-03  crop 
year  raisins.  In  either  case,  the 
assessment  revenue  collected  from 
handlers  would  be  used  to  fund  the 
Committee's  approved  administrative 
expenses  in  accordance  with  §§  989.79 
and  989.80. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Conunittee,  the 
comment  received,  and  other  available 
information,  it  is  hereby  foimd  that  this 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

Pursuant  to  5  U.S.C.  553,  it  also  foimd 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  because:  (1) 
Handlers  are  already  receiving  2002-03 
raisin  crop  from  growers;  (2)  the  crop 
year  began  on  August  1,  2002,  and  the 
assessment  rate  applies  to  all  raisins 
received  during  the  2002-03  and 
subsequent  seasons;  (3)  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis;  and  (4)  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at  a 
public  meeting.  Also,  a  10-day  conunent 
period  was  provided  for  in  the  proposed 
rule  and  the  comment  received  was 


considered  by  USDA  in  reaching  a 
decision  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authgrity:  7  U.S.C.  601-674. 

2.  Section  989.347  is  revised  to  read 
as  follows: 

§989^7    Assessment  rate. 

On  and  after  August  1,  2002,  an 
assessment  rate  of  $8.00  per  ton  is 
established  for  assessable  raisins 
produced  from  grapes  grown  in 
California. 

Dated:  January  6,  2003. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  03-455  Filed  1-6-03;  4:34  pmj 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  996, 997, 998,  and  999 
[Docket  No.  FV02-996-1  RR] 

Establishment  of  Minimum  Quality  and 
Handling  Startdards  for  Domestic  and 
Imported  Peanuts  Marlceted  in  the 
United  States  and  Termination  of  ttie 
Peanut  Marlceting  Agreement  and 
Associated  Rules  and  Regulations 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agricultiu-e  (USDA)  is  adopting,  as  a 
final  rule,  with  changes,  an  interim  final 
rule  establishing  a  new  part  996  which 
requires  all  domestic  and  imported 
peanuts  marketed  in  the  United  States 
to  be  officially  inspected.  This  action  is 
mandated  by  the  Farm  Seciuity  and 
Riu^  Investment  Act  of  2002,  enacted 
May  13,  2002.  This  rule  continues 
handling  standards  that  handlers  and 
importers  must  follow  and  edible 
quality  standards  that  all  such  peanuts 
intended  for  edible  use  must  meet  prior 
to  entering  human  consumption 
channels.  Safeguards  to  protect  against 


peanut  quality  concerns  are  also 
specified.  This  rule  also  finalizes  the 
termination  of  the  Peanut  Marketing 
Agreement  No.  146  (Agreement)  and  the 
rules  and  regulations  issued  under  the 
Agreement,  and  the  termination  of 
companion  regulations  that  applied  to 
imported  peanuts  and  peanuts  handled 
by  persons  not  subject  to  the  Agreement. 
DATES:  The  changes  to  the  interim  rule 
of  September  9,  2002  (67  FR  57129),  are 
effective  January  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Wendland  or  Keimeth  G.  Johnson,  E)C 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable.Programs,  AMS,  USDA,  4700 
River  Road,  suite  2A38,  Unit  155, 
Riverdale,  Maryland  20737;  telephone 
(301)  734-5243,  Fax:  (301)  734-5275  or 
Ronald  L.  Cioffi,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  telephone 
(202)  720-2491,  Fax:  (202)  720-8938;  or 
E-mail:  james.wendland@usda.gov, 
kenneth.johnson@usda.gov  or 
ronald.  cioffi@usda  .gov. 

Small  businesses  may  request 
information  on  complying  with  this  rule 
by  contacting  Jay  Guerber,  at  the  same 
DC  address  as  above,  or  E-mail: 
jay.guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  section  1 308  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (Pub.  L.  107-171),  7  U.S.C.  7958, 
hereinafter  referred  to  as  the  "Act." 

This  final  rule  has  been  determined  to 
be  non-significant  for  the  purposes  of 
Executive  Order  12866  by  the  Office  of 
Management  and  Budget  (OMB)  and 
therefore  has  not  been  reviewed  by 
OMB. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Prior  documents  in  this  proceeding 
are:  an  interim  final  nde  published  in 
die  Federal  Register,  (67  FR  57129, 
September  9,  2002)  and  a  correction  (67 
FR  63503,  October  11,  2002). 

Termination  of  the  Peanut  Marketing 
Agreement  and  the  Peanut  Non-signer 
and  Import  Regulations 

This  rule  finalizes  termination  of 
Peanut  Marketing  Agreement  No.  146  (7 
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CFR  part  998.1-998.61)  and  the  rules 
and  regulations  (7  CFR  part  998.100- 
998.409)  in  effect  under  the  Agreement 
on  December  31,  2002,  so  that 
indemnification  payments  can  be  made 
on  2001  crop  peanuts.  This  rule  also 
finalizes  termination  of  the  companion 
regulations  that  apply  to  peanuts 
handled  by  persons  not  subject  to  .the 
Agreement  (7  CFR  part  997)  and  to 
imported  peanuts  (7  CFR  part  999.600) 
effective  January  13,  2003. 

The  Peanut  Marketing  Agreement  No. 
146  (7  CFR  part  998)  has  been  in  effect 
since  1965  under  the  authority  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674) 
(AMAA).  The  Agreement  was 
administered  by  the  Peanut 
Administrative  Committee  (PAC),  which 
was  comprised  of  peanut  handlers  and 
producers  appointed  by  USDA. 
Minimum  quality  regulations  were 
applied  to  handlers  who  signed  the 
Agreement.  The  Agreement  covered 
peanuts  produced  in  the  three  regional 
production  areas  in  the  United  States. 
The  Agreement  also  included  authority 
for  indemnification  payments  to 
signatory  handlers  on  peanuts  involved 
in  product  and  appeals  claims  due  to 
aflatoxin  content.  Reporting  and 
recordkeeping  requirements  also  were 
prescribed.  Handlers  paid  assessments 
to  the  PAC  to  cover  program 
administrative  and  indemnification 
costs. 

Consistent  with  the  requirements  of 
the  AMAA,  comparable  quality 
requirements  had. been  in  effect  for 
peanuts  handled  by  persons  not 
signatory  to  the  Agreement  ("non- 
signers").  The  non-signer  program  (7 
CFR  part  997)  was  mandated  in  1989  by 
Pub.  L.  101-220,  which  amended  the 
AMAA.  The  peanut  import  regulation 
had  been  authorized  by  section 
108B(0(2)  of  the  Agric'uhural  Act  of 
1949  (7  U.S.C.  1445c3),  as  amended  in 
1990  and  1993. 

The  non-signer  regulations  covered 
peanuts  handled  by  persons  not  subject 
to  the  Agreement.  The  inspection  and 
quality  requirements  were  the  same  as 
those  under  the  Agreement.  Non-signer 
handlers  had  to  pay  the  same 
administrative  assessment  rate  as 
applied  to  signatory  handlers  under  the 
Agreement. 

The  peanut  import  regulation 
required  imported  peanuts  to  meet  the 
same  quality  and  handling  requirements 
as  required  under  the  Agreement. 
Imported  peanuts  were  maintained 
under  lot  identification  procedures  and 
kept  separate  and  apart  from  domestic 
peanuts  until  certified  for  human 
consumption  use. 


Under  all  three  programs,  failing 
peanuts  could  be  reconditioned  to  meet 
edible  requirements  or  disposed  of  in 
non-edible  outlets.  Safeguard  provisions 
were  included  in  the  three  programs  to 
ensure  that  the  Federal  or  Federal-State 
Inspection  Service  (Inspection  Service) 
sampled,  inspected,  and  certified  the 
quality  of  all  peanut  lots  intended  for 
edible  consumption,  and  that  chemical 
analyses  were  performed  by  USDA 
laboratories  or  laboratories  approved  by 
USDA. 

The  Farm  Security  and  Rural 
Investment  Act  of  2002  terminated  the 
PAC  effective  July  1,  2002.  That  action, 
in  turn,  required  termination  of  the 
Agreement  and  its  implementing 
regulations.  The  Agreement  and  its 
implementing  regulations  are 
terminated  effective  January  1,  2003,  by 
the  interim  final  rule  and 
indemnification  payments  for  2001 
peanuts  can  be  made  through  December 
31,  2002.  The  companion  regulations 
covering  peanuts  handled  by  persons 
not  signatory  to  the  Agreement  and 
imported  peanuts  were  terminated 
effective  September  10,  2002. 
Assessments  collected  by  the  PAC 
under  the  Agreement  and  by  USDA 
under  the  non-signer  regulations  ceased 
with  2001  crop  peanuts. 

New  Peanut  Program  Authority 

Section  1 308  of  the  Act  requires  that 
USDA  take  several  actions  with  regard 
to  peanuts  marketed  in  the  United 
States,  effective  with  2002  crop  peanuts. 

Mandatory  Inspection:  Paragraph  (a) 
requires  that  all  peanuts  marketed  in  the 
United  States  (including  imported 
peanuts)  be  officially  inspected  and 
graded  by  Federal  or  Federal-State 
inspectors. 

Termination  of  the  Peanut 
Administrative  Committee:  Paragraph 
(b)  terminated  the  PAC  effective  July  1 , 
2002.  As  noted  above,  because  the  PAC 
was  charged  with  daily  oversight  of  the 
Agreement's  regulatory  program, 
termination  of  the  PAC  necessitated 
termination  of  the  Agreement  and  its 
implementing  regulations.  That 
termination  is  effective  January  1,  2003, 
and  indemnification  payments  on  2001 
crop  peanuts  can  be  made  through 
December  31,  2002.  The  companion 
non-signer  and  peanut  import 
regulations  were  based  on  regulations 
under  the  Agreement.  Those  regulations 
were  terminated  effective  September  10, 
2002. 

Establishment  of  a  Peanut  Standards 
Board:  Paragraph  (c)  provides  for  the 
establishment  of  a  Peanut  Standards 
Board  (Board),  and  requires  USDA  to 
consult  with  the  Board  prior  to 
establishing  or  changing  quality  and 


handling  standards  for  domestically 
produced  and  imported  peanuts.  The 
Board  is  not  subject  to  the  Federal 
Advisory  Committee  Act.  A  transition 
period  is  designated  to  allow  time  for 
USDA  to  implement  nomination 
procedures  and  select  a  Board,  as 
prescribed  under  the  Act. 

USDA  received  nominations  and 
applications  from  interested  persons  to 
serve  on  the  Board.  A  notice  was 
published  in  the  Federal  Register  on 
August  2,  2002  (67  FR  50409),  and  an 
application  form  was  posted  on  the 
AMS  website  at:  http:// 
www.ams.usda.gov/fv/peanut- 
farmbill.htlm.  Written  nominations 
were  received  through  September  3, 
2002. 

The  Act  also  provides,  in  paragraph 
(g)(1)  of  section  1308,  that  during  the 
transition  period  from  the  Agreement  to 
the  new  program,  USDA  may  designate 
persons  serving  as  members  of  the  PAC 
to  serve  as  members  of  the  Board,  on  an 
interim  basis,  for  the  purpose  of 
carrying  out  the  duties  of  the  Board. 
USDA  established  the  interim  Board 
and  consulted  with  it  on  three  occasions 
to  establish  the  quality  and  handling 
standards  specified  in  this  program. 

Maintaining  wholesome  quality 
peanuts:  Paragraph  (d)  directs  USDA  to 
make  identifying  and  combating  the 
presence  of  all  quality  concerns  related 
to  peanuts  a  priority  in  the  development 
of  quality  and  handling  standards  for 
peanuts  and  in  the  inspection  of 
domestically  produced  and  imported 
peanuts.  The  Act  directs  USDA  to 
consult  with  appropriate  Federal  and 
State  agencies  to  provide  adequate 
safeguards  against  all  quality  concerns 
related  to  peanuts.  USDA  notified  State 
government  Inspection  Service 
supervisors  of  the  proposed  text  on  the 
internet  and  met  with  supervisors  on 
July  29  and  August  15,  2002.  USDA  also 
has  contacted  officials  in  the  United 
States  Customs  Service  (Customs 
Service)  and  the  Food  and  Drug 
Administration  (FDA)  with  regard  to 
this  new  program. 

Imported  peanuts:  Paragraph  (e) 
provides  that  imported  peanuts  shall  be 
subject  to  the  same  quality  and  handling 
standards  as  apply  to  domestically 
produced  peanuts. 

Program  Continuity 

To  maintain  program  continuity  until 
the  new  peanut  program  could  take 
effect,  USDA  continued  the 
implementing  regulations  of  the 
Agreement  and  the  ncn-signer  and 
import  regulations  as  provided  above. 
Assessments  are  not  being  collected  and 
indemnification  payments  are  not  being 
made  on  2002  crop  peanuts. 
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The  provisions  of  the  new  program 
apply  to  2002  and  subsequent  crop  year 
peanuts,  to  2001  crop  year  peanuts  not 
yet  inspected,  and  to  2001  crop  year 
failing  peanuts  that  have  not  met 
disposition  standards.  This  program 
continues  in  force  and  effect  until 
modified,  suspended,  or  terminated. 

Pursuant  to  the  Act,  USDA  consulted 
with  interim  Board  members  in  the 
development  of  the  quality  and 
handling  standards  established  in  this 
rulemaking.  USDA  coordinated  a 
conference  call  with  interim  Board 
members  on  July  2,  2002.  An  initial 
draft  text  with  reduced  USDA  oversight 
was  prepared  by  USDA  and  distributed 
to  the  interim  Board  members  prior  to 
the  conference  call.  The  draft  was 
reviewed  and  initial  changes  and 
comments  were  proposed.  At  the 
interim  Board's  direction,  foiu  interim 
Board  officers  met  with  USDA  on  July 
17,  2002.  Three  of  the  four  officers 
proposed  several  additional  changes, 
including  a  proposal  to  change  the 
minimum  kernel  size  that  could  be  used 
in  human  consumption  outlets.  A 
second  draft  text  was  prepared 
reflecting  those  proposed  changes.  That 
draft  was  again  distributed  to  interim 
Board  members  and  State  supervisors  of 
the  Inspection  Service  and  was 
discussed  at  a  meeting  in  Atlanta, 
Georgia,  on  July  30,  2002.  In  addition  to 
the  18-member  interim  Board, 
approximately  50  industry  members  and 
Inspection  Service  State  supervisors 
attended  the  meeting.  The  revised  draft 
text  was  thoroughly  reviewed  and 
several  modifications  were 
recommended.  Quality  standards  which 
would  allow  purchase  of  Segregation  2 
and  3  quality  peanuts  for  processing  for 
human  consumption  use  and  the 
proposed  change  in  the  minimum 
kernel  size  were  discussed  by  the 
interim  Board.  An  implementation 
schedule  also  was  discussed. 

USDA  revised  the  draft  text  after  the 
Atlanta  meeting  and  posted  it  on  the 
AMS  website.  Written  comments  were 
received  from  interim  Board  members 
after  the  meeting  and  a  few  comments 
were  received  in  response  to  the  posting 
of  the  draft  standards  text  on  the 
internet.  Comments  to  the  draft  were 
accepted  through  August  12,  2002. 

Comments  From  Interim  Board 
Members  and  Others  to  the  Draft  Rule 

Most  interim  Board  members 
indicated  that  they  did  not  seek  radical 
or  wholesale  changes  to  the  Agreement 
regulations.  This  was  apparent  from 
comments  offered  during  the  initial 
conference  call  and  at  the  July  30,  2002, 
interim  Board  meeting.  ■ 


Grower  member  representatives  raised 
three  general  objections  to 
establishment  of  new  standards  for  the 

2002  peanut  crop.  They  believed  that 
the  new  program  should  not  have  been 
implemented  if  the  2002  crop  harvest 
had  begun.  Because  of  geographical 
location,  peanuts  in  south  Texas  and 
north  Florida,  representing  a  small 
portion  of  the  total  crop,  were  harvested 
before  USDA  could  complete  this 
rulemaking  process.  Because  the  new 
quality  standards  offer  potential  benefits 
to  growers  and  handlers,  some  grower 
members  contended  that 
implementation  after  the  2002  crop 
harvest  had  begun  would  be  unfair  to 
producers  and  handlers  in  those  early- 
harvest  areas. 

Some  interim  Board  members 
suggested  that  the  greatest  benefit  from 
the  program — pm-chase  of  Segregation  2 
and  3  peanuts  for  possible  edible  use — 
would  affect  only  a  very  small 
percentage  of  the  early  harvest  peanuts, 
and  that  it  may  be  possible  to 
warehouse  some  of  the  early  season 
farmers  stock  peanuts  until  the  new 
standards  become  effective.  Other 
interim  Board  members  did  not  contest 
this  assessment. 

Section  1308  of  the  Act  provides  that 
its  provisions  take  effect  with  the  2002 
peanut  crop.  An  alternative  considered 
was  to  continue  the'  more  restrictive 
2001  regulations  for  the  entire  2002  crop 
and  implement  the  new  program  for  the 

2003  crop.  However,  USDA  believed 
that  implementation  of  the  program  as 
soon  as  possible  after  harvest  begins  was 
better  than  that  alternative.  The  benefits 
of  the  new  program  to  the  entire 
industry  are  compelling.  Most  interim 
Board  members  believe  that  there 
should  not  be  further  delay  in 
implementing  this  action.  Only  a  small 
number  of  early  harvest  producers  were 
affected  by  the  implementation  date  of 
this  action.  Further,  storage 
accommodations  can  help  alleviate  any 
timing  concerns.  Finally,  the  Act 
mandates  that  the  new  program  be  in 
effect  for  2002  crop  peanuts. 

The  same  interim  Board  members 
concerned  about  producer  fairness  also 
cautioned  about  making  significant 
changes  to  incoming  quality  provisions 
without  knowledge  of  changes  being 
considered  to  the  Marketing  Assistance 
Program  by  USDA's  Farm  Service 
Agency.  Pursuant  to  the  Act,  the  FSA 
loan  program  also  was  being 
restructured,  and  the  extent  and  nature 
of  the  loan  provisions  were  not  known 
until  after  the  quality  and  handling 
standards  in  this  program  became 
effective. 

These  members  stated  that  the 
provision  to  allow  piuchase  of 


Segregation  2  and  3  quality  peanuts  for 
edible  consumption  could  affect  the 
FSA  loan  program.  They  questioned 
details  relating  to  the  loan  payments, 
inspection  costs  and  storage  of  farmers 
stock  peanuts  placed  luider  FSA's  loan 
program. 

None  of  the  definitions  and  other 
provisions  addressed  in  the  interim 
final  rule  are  applicable  to  other  peanut 
programs  operated  by  USDA,  such  as  . 
the  loan  and  direct  payment,  counter- 
cyclical payments,  and  quota  buyout 
payment  programs  provided  for  in  the 
2002  Act.  Thus,  for  example,  the 
definitions  of  "handle"  and  "handler" 
set  out  in  the  interim  final  rule  have  no 
application  to  those  other  programs  and 
do  not  govern  eligibility  for  payments, 
or  the  kinds  of  payments  that  can  be 
made,  under  those  other  programs. 
Rather,  the  definitions  and  other 
provisions  implemented  in  the  interim 
final  rule  were  strictly  developed  for  the 
limited  purposes  reflected  in  the  rule 
and  no  other.  The  policy  choices  and 
any  statutory  interpretations  involved 
reflect  that  limited  pm-pose.  FSA  was 
consulted  in  that  respect  and  assured 
that  the  understanding  and  intent  was 
clearly  that  these  rules  would  not  in  any 
way  restrict  policy  determination  made 
with  respect  to  other  programs.  Rules 
for  other  peanut  programs  will  be  issued 
in  due  course.  Further,  references  in  this 
preamble  to  previous  peanut  programs 
is  meant  to  refer  to  those  peanut 
operations  which  were  under  the 
control  of  the  Agricultural  Marketing 
Service  (AMS)  and  not  those  imder  the 
control  of  FSA  or  FSA's  predecessor 
agency. 

Written  comments  concerning 
provisions  of  the  draft  rule  were 
received  from  a  few  independent 
handlers  stating  that  not  all  handlers  are 
able  to  remove  all  defective  kernels, 
particularly  in  lots  with  concealed 
freeze  damage  or  kernels  with  yellow' 
pitting.  Also,  some  alleged  that  not  all 
peanut  shelling  operations  have  the 
latest  technologies  or  their  own 
dedicated  blanching  facilities  to  remove 
all  kernels  which  contain  aflatoxin. 

Handlers  must  make  decisions 
regarding  the  reconditioning  of  each 
failing  lot.  Those  decisions  are  made  on 
a  lot-by-lot  basis,  based  upon  the  grade 
factors  identified  in  the  lot's  latest  grade 
inspection  or  aflatoxin  certificate. 
Handlers  with  the  latest  milling 
technologies  or  their  own  blanching 
operations  may  be  better  able  to 
recondition  failing  lots  than  handlers 
without  such  equipment.  Handlers  are 
not  prevented  from  remilling  lots  more 
than  one  time  to  remove  defective  or 
contaminated  kernels.  Custom 
blanching  operations  with  current 
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technologies  are  available  to  all 
handlers.  If  reconditioning  operations 
are  not  successful,  other  handlers  with 
such  equipment  could  acquire  the 
failing  lots  or  recondition  them  on  a 
contract  basis.  Because  handlers  are  not 
prevented  from  reconditioning  other 
handlers'  faiUng  lots,  high  quality 
standards  can  be  established  and 
maintained. 

In  the  1980's,  Agreement  regulations 
prohibited  small  kernels  from  use  in 
edible  consumption  lots  because 
research  showed  a  higher  incidence  of 
aflatoxin  in  small  peanuts.  Research 
conducted  at  that  time  indicated  that 
aflatoxin  occurs  more  frequently  in 
peanuts  which  are  under  stress  during 
the  growing  season  and  that  many 
peanut  kernels  are  small  because  the 
plants  were  under  such  stress. 

Some  large  handlers  contended  in  the 
interim  Board  meeting  that  modern 
sorting  technologies  are  able  to  remove 
the  smaller,  contcuninated  kernels  and 
that  end-product  manufacturers  now 
have  markets  for  smaller  whole  kernels 
in  snack  foods  and  other  edible 
products.  The  handlers  recommended 
that  the  change  would  allow  more 
domestically  produced  peanuts  to  be 
used  in  human  consumption  outlets 
and,  thus,  result  in  a  more  efficient  use 
of  total  domestic  peanut  production. 
They  also  claimed  that  foreign 
manufacturers  of  peemut  products,  such 
as  peanut  paste  and  peanut  butter,  are 
not  under  such  minimum  size 
restrictions  for  the  manufactured 
product  they  export  to  the  United 
States.  The  handlers  contended  that 
relaxation  in  the  size  and  shape  of  the 
holes  in  the  screens  used  to  sort  out 
small  kernels  would  allow  domestic 
handlers  and  manufacturers  to  better 
compete  with  foreign  product. 

However,  interim  Board  members 
representing  regional  grower 
associations  opposed  smaller  kernel 
sizes  for  food  quality  and 
wholesomeness  reasons.  They 
contended  that  the  risk  of  increased 
aflatoxin  contamination  in  the  smaller 
kernels  outweighs  the  benefit  of  any 
incremental  increase  in  the  use  of  small 
peanut  kernels,  or  cost  savings  accrued. 
Those  opposed  to  the  use  of  small 
kernels  contended  that,  in  addition  to 
having  a  higher  incidence  of  aflatoxin, 
smaller  kernels  also  have  a  bitter  taste. 

At  the  interim  Board  meeting,  a 
representative  from  a  peanut 
manufacturers'  association  said  that 
manufacturers  oppose  use  of  smaller 
size  kernels. 

The  draft  text  which  USDA  posted  on 
the  internet  included  a  table  displaying 
amended  screen  sizes  that  would  allow 
smaller  kernels  in  edible  lots.  Written 


comments  were  received,  most  from 
interim  Board  members,  opposing  the 
use  of  roiuid  hole  screens  and  the 
smaller  kernel  size.  Those  comments 
cited  concerns  for  wholesomeness  and  a 
loss  of  quality  if  smaller  kernels  were 
allowed  in  edible  lots.  Some  suggested 
that  the  screen  sizes  should  not  be 
changed  without  further  research  on  the 
increased  risk  of  aflatoxin  in  small 
peanut  kernels. 

After  review  of  the  positions 
presented  at  the  interim  Board  meeting 
and  the  written  comments  received, 
USDA  determined  that  the  kernel  sizes 
specified  under  the  previous  peanut 
programs  should  be  established  in  the 
interim  final  rule  and  continue  in  effect 
for  the  2002  crop  year.  Therefore,  the 
recommendation  to  change  the 
minimum  size  standard  was  not 
accepted  for  2002  crop  peanuts. 

An  oilmill  operator  (crusher) 
commenlting  on  the  draft  text  stated  that 
the  mission  of  the  new  standards  should 
be  to  ensure  food  safety  and  not  to 
establish  restrictions  that  increase  costs 
and  hinder  trade  between  willing  sellers 
and  buyers.  Therefore,  it  was  the 
commenter's  view  that  peanuts  to  be 
used  for  non-edible  purposes  such  as 
crushing  should  not  be  subject  to  the 
same  incoming  identification  and 
inspection  requirements  as  edible 
peanuts.  USDA  discussed  and  explained 
in  the  Interim  Final  Rule  why  incoming 
inspection  is  necessary. 

Several  additional  minor  changes 
were  made  to  the  draft  text,  reviewed  by 
the  interim  Board,  and  posted  on  the 
internet.  Those  changes  were  based  on 
further  USDA  review  of  the  draft  text 
and  discussions  with  Inspection  Service 
supervisors.  The  changes  included  re- 
instituting  Agreement  requirements  in 
the  new  program  that  help  USDA 
monitor  the  disposition  of  sheller 
oilstock  residuals,  the  movement  of 
failing  lots  through  the  reconditioning 
processes,  adjustments  to  positive  lot 
identification  procedures,  and 
compliance  oversight.  A  more  thorough 
recordkeeping  paragraph  also  was 
added  to  reflect  current  industry 
practice  and  the  requirements  of  this 
program. 

USDA  published  the  interim  final  rule 
(67  FR  57129)  establishing  the  new 
peanut  minimum  quality  and  handling 
standards  on  September  9,  2002.  The 
rule  became  effective  September  10, 
2002.  Comments  were  accepted  through 
October  9,  2002.  Twenty  five  comments 
were  received  and  are  addressed  below. 

Comments  Concerning  the  Interim 
Final  Rule 

The  major  issue  discussed  in  the 
comments  was  the  large  handlers' 


recommendation  to  change  screen  sizes 
to  reduce  the  minimum  kernel  size  for 
peanuts  intended  for  human 
consumption.  Twenty  one  comments 
were  received  on  that  topic.  Five 
handlers,  10  growers,  and  2  other 
persons  supported  the  recommendation 
to  change  the  minimum  kernel  size. 
Their  position  was  not  changed  from 
that  outlined  in  the  interim  final  rule 
discussion:  (1)  Domestic  and 
international  markets  exist  for  small 
peanut  kernels;  (2)  allowing  the  use  of 
smaller  kernels  in  edible  lots  will  enable 
domestic  handlers  to  compete  with 
foreign  peanut  butter  produced  without 
regard  to  kernel  size;  and  (3) 
wholesomeness  is  ensured  because  the 
outgoing  standards  are  not  changed  in 
the  new  Peanut  Standards  rule. 

Two  growers  and  two  handlers 
conunented  that  the  screens  should  not 
be  changed.  They  claimed  that  an 
Agricultural  Research  Service  (ARS) 
study  conducted  in  the  late  1980s  shows 
a  higher  incidence  of  aflatoxin 
contamination  in  small  peanut  kernels. 
They  commented  that  allowing  the  use 
of  smaller  kernels  is  not  worth  the 
increased  risk  of  aflatoxin 
contamination  in  those  small  kernels. 
They  also  cited  the  pungent  taste  of 
small  kernels  as  a  quality  factor  which 
should  weigh  against  use  of  smaller 
peanut  kerrfels. 

Proponents  of  smaller  kernel  use  also 
contend  that  wholesomeness  is  not  a 
concern  because  the  electronic  sorting 
equipment  identifies  and  removes  all 
damaged  and  contaminated  kernels, 
even  small,  contaminated  kernels.  Based 
upon  compliance  staff  information, 
approximately  31  of  71  handlers  have 
electronic  equipment  capable  of 
efficiently  sorting  out  contaminated 
small  kernels.  One  commenter  pointed 
out  that  a  reduction  in  kernel  size  for 
domestic  peanuts  would  be  applied  to 
imported  peanuts,  but  that  it  is  not 
known  how  many  foreign  peanut 
shelling  operations  utilize  electronic 
equipment. 

Manufacturer  associations  opposed 
changing  screen  sizes  when  the  interim 
final  rule  was  being  prepared.  A  handler 
commented  that  brand-name 
manufacturers  are  the  ones  best 
prepared,  but  least  likely  (due  to  quality 
concerns)  to  use  the  small  kernels, 
while  smaller,  low-end  buyers  are  most 
likely  to  buy  the  low-priced  small 
kernels  but  are  least  likely  to  have  the 
equipment  or  expend  extra  funds  for 
testing  to  assure  the  small  kernels  are 
free  of  aflatoxin  contamination. 

After  consideration  of  comments 
received  on  minimum  kernel  size, 
USDA  has  determined  the  regulations 
should  continue,  for  the  2002  peanut 


crop,  the  same  screen  sizes  established 
in  the  interim  rule  and  used  since  the 
late  1980s.  This  decision  is  based  on 
USDA's  determination  that  further 
research  on  aflatoxin  contamination  in 
small  kernels  should  be  conducted. 
Such  research  has  been  started  by  ARS 
with  the  cooperation  of  the  Federal- 
State  Inspection  Service  and 
Agricultural  Marketing  Service  aflatoxin 
laboratories  in  Georgia.  Furthermore, 
this  year's  marketing  season,  using  the 
present  screen  sizes,  is  well  under  way 
and  any  change  in  screen  sizes  at  this 
stage  would  not  cover  the  majority  of 
the  2002  crop.  If,  based  on  USDA's 
research  and  studies,  it  is  determined 
that  a  change  in  screen  size  is 
warranted,  such  change  will  be 
considered  and  discussed  with  the 
Board. 

Four  other  issues  were  covered  in 
comments  on  the  interim  final  rule.  A 
few  handlers  requested  that  a  sampling 
and  inspection  fee  of  $.0027  per  pound, 
formerly  charged  to  buyers  under  the 
Peanut  Marketing  Agreement,  be 
retained  in  the  new  peanut  standard 
program.  The  interim  final  rule 
terminated  the  Agreement.  As  discussed 
in  the  interim  final  rule,  USDA  did  not 
include  the  fee  in  that  rule  because  the 
fee  is  considered  a  contractual  matter 
between  sellers  and  buyers.  This  rule 
does  not  reinstate  such  fee. 

Several  handlers  pointed  out  that  a 
separate  moisture  content  requirement 
for  Virginia-type  seed  peanuts  was 
omitted  in  the  interim  final  rule.  This 
was  corrected  by  memorandum  from 
USDA  to  the  Inspection  Service  dated 
October  4,  2002.  The  separate  moisture 
requirement  for  Virginia-type  seed 
peanuts  is  added  to  the  final  rule  as  a 
proviso  to  the  incoming  quality 
standards  in  paragraph  (b)  of  §  996.30. 

Three  commenters  in  Oklahoma 
requested  an  increase  in  the  incoming 
grade  tolerance  for  foreign  material 
content  because  their  buying  point  does 
not  have  facilities  to  clean  freshly 
pulled  farmers  stock  peanuts  to  meet  the 
required  foreign  material  content 
tolerance.  However,  the  tolerance  is  the 
same  as  required  under  USDA's 
previous  peanut  programs  for  many 
years.  Moreover,  alternative  courses  of 
action  provided  under  the  previous 
programs  are  continued  in  this  program 
to  help  growers  and  buying  point 
operators  to  meet  the  foreign  material 
content  tolerance.  Paragraph  (c)  of 
§  996.30  provides  that  farmers  stock 
peanuts  with  a  foreign  material  content 
exceeding  10.49  percent  may  held 
separately  until  milled,  moved  over  a 
sand-screen  before  storage,  or  shipped 
directly  to  a  handler  for  prompt 
shelling. 


Finally,  one  interim  Board  grower 
member  opposed  the  relaxation  to  allow 
purchase  of  Segregation  3  peanuts  for 
processing  into  edible  peanuts.  The 
commenter  stated  that  this  would 
increase  the  chances  of  kernels  with 
aflatoxin  ending  up  in  edible  peanut 
lots.  The  majority  of  other  commenters 
supported  the  relaxation  in  comments  to 
the  draft  provisions  and  interim  final 
rule  on  the  premise  that  contaminated 
kernels  would  be  sorted  out  in  the 
handling  process.  USDA  will  continue 
to  allow  the  purchase  of  Segregation  3 
peanuts  for  processing  for  himian 
consumption  use  because  this  will 
enable  a  more  efficient  use  of  peanut 
production. 

Clarification  of  Interim  Final  Rule 

Clarification  to  certain  provisions  of 
the  interim  rule  were  suggested  by  the 
Inspection  and  the  Customs  Sejvice. 
These  are  as  follows: 

The  Inspection  Service  suggested  that 
paragraph  (b)(4)  of  §  996.40,  regarding 
the  sampling  and  testing  of  peanuts  for 
outgoing  requirements,  should  read  that 
number  3  check  samples  may  be  ground 
by  the  Inspection  Service  or  a  USDA  or 
USDA-approved  laboratory.  The  interim 
final  rule  provided  only  that  the 
Inspection  Service  would  grind  number 
3  samples.  The  phrase  "USDA  or  USDA- 
approved  laboratory"  is  added  to 
§  996.40(b)(4)  to  allow  those  entities  to 
grind  number  3  check  samples  if  it  is 
more  convenient  to  the  efficient  testing 
of  the  number  3  samples. 

Paragraph  (g)  of  §  996.50  provides  for 
the  positive  lot  identification  (PLI)  of 
residual  peanuts  by  red  tags  or  other  PLI 
means  acceptable  to  the  Inspection 
Service.  The  Inspection  Service  also 
suggested  that  it  is  not  the  responsibility 
of  Inspection  Service  personnel  to 
determine  the  appropriate  use  of  other 
PLI  methods  in  addition  to  the  use  of 
red  tags.  However,  Inspection  Service 
personnel  are  able  to  utilize  lot 
identification  methods,  other  than  red 
tags,  if  other  methods  are  determined 
suitable  and  appropriate  to  a  particular 
situation  or  lot  of  peanuts  and  are 
documented  on  the  inspection 
certificate.  The  paragraph  will  continue 
to  read  as  provided  in  the  interim  final 
rule. 

Paragraph  (c)  of  §  996.60,  regarding 
the  early  arrival  and  storage  of  foreign 
peanuts  in  the  U.S.  prior  to  the  opening 
of  an  import  quota,  incorrectly  specifies 
that  the  Inspection  Service  may  require 
re-inspection.  However,  the  Inspection 
Service  does  not  have  authority  to 
demand  re-inspection.  USDA  may 
require  such  re-inspection.  Paragraph  (c) 
of  §  996.60  is  revised  accordingly. 


The  Customs  Service  clarified  titles 
and  citations  of  Customs  Service 
regulations  specified  in  the  preamble  on 
page  57135  of  the  interim  final  rule.  The 
I  correct  citations  are  specified  in  the 
preamble  discussion  under  Import  Entry 
Procedures. 

Customs  also  suggested  changes  in  the 
preamble  discussion  and  text  definition 
of  "conditionally  released"  to  clarify 
that  merchandise  is  not  conditionally 
released  for  storage  or  warehousing. 
Under  Customs  Service  procedures, 
warehoused  merchandise  is  not 
conditionally  released.  Appropriate   • 
changes  in  the  preamble  discussion 
under  the  stamp-and-fax  procedure  and 
in  the  definition  of  "conditionally 
released"  under  §  996.2  have  been  made 
in  this  final  rule, 

The  Customs  Service  requested  that 
the  preamble  discussion  regarding 
limiting  lot  size  to  200,000  pounds 
clarify  that  Customs  has  no  requirement 
on  the  amount  of  merchandise  that  can 
be  covered  under  a  single  entry.  The 
200,000  pound  limit  is  required  by 
USDA  and  the  inspection  service  to 
assure  an  accurate  sampling  protocol. 
The  preamble  language  has  been 
clarified  accordingly. 

Customs  also  suggested  clarifications 
in  the  use  of  some  terms  in  the  preamble 
to  be  consistent  with  Customs  Service 
terminologies.  The  preamble  has  been 
edited  to  use  "Customs  broker"  rather 
than  "import  broker,"  "port  of  arrival" 
rather  than  "port  of  ent^,"  and 
"warehousing"  rather  than  "storage."  In 
the  discussion,  the  process  involved  in 
the  conditional  release  of  peanuts  also 
has  been  clarified  to  conform  with 
Customs  Service  procedures.  The 
suggested  clarifications  are  made  in  the 
preamble  discussion  in  this  final  rule. 

Finally,  Customs  Service  suggested 
that  the  definition  of  importer  under 
§966.7  should  include  importers  who 
enter  peanuts  intended  for  non-edible 
use.  Importation  of  non-edible  peanuts 
may  not  be  economically  feasible  at  this 
time,  given  the  low  value  of  oilstock  and 
feed-quality  peanuts.  Further,  it  is  not 
USDA's  intention  to  restrict  importation 
for  such  purposes.  However,  importers 
of  all  peanuts,  regardless  of  intended 
use,  must  comply  with  the  inspection    - 
and  disposition  requirements  of  this 
program.  The  definition  of  Importer 
imder  §  966.7  has  been  clarified 
accordingly. 

After  review  of  all  comments  received 
to  the  interim  final  rule,  USDA  finalizes, 
and  continues  in  effect  with  changes, 
the  interim  final  rule  in  7  CFR  part  996 
as  follows.  \ 
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Peanut  Quality  and  Handling 
Standards 

This  rulemaking  action  finalizes  the 
interim  final  rule  and  continues  in 
effect,  with  changes,  part  996,  peanut 
quality  and  handling  standards.  These 
standards  are  similar  to  the  quality  and 
handling  requirements  that  were  in 
effect  under  USDA's  three  previous 
peanut  programs.  The  changes, 
described  in  the  following  discussion, 
are  based  on  interim  Board 
recommendations  in  developing  the 
draft  rule  and  on  industry  comments  to 
the  interim  final  rule. 

No  restrictions  on  use  of  farmers  stock 
peanuts:  Prior  to  issuance  of  the  interim 
final  rule,  only  farmers  stock  peanuts 
determined  to  be  Segregation  1  quality 
peeinuts  could  be  acquired  by  handlers 
for  preparation  and  disposition  to 
human  consumption  outlets. 
Segregation  2  and  3  farmers  stock 
peanuts  were  restricted  to  non-human 
consumption  use  such  as  seed,  oilstock, 
animal  feed,  and  birdseed. 

This  peanut  standards  program  differs 
from  the  previous  peanut  programs  in 
that  handlers  may  purchase  any 
segregation  quality  peanuts  for  shelling 
and  eventual  disposition  to  human 
consumption  outlets,  provided  that  such 
peanuts,  after  handling,  meet  the 
outgoing  standards  of  this  program.  This 
change  was  recommended  by  several  of 
the  large  peanut  handling  operations. 

Some  handlers  on  the  interim  Board 
stated  that  the  prohibition  on 
Segregation  2  and  3  peanuts  for  edible 
use  is  more  than  35  years  old  and  that 
modern  technologies  enable  handlers  to 
shell  and  mill  failing  quality  peanuts  of 
any  segregation  category.  They  stated 
that  this  will  increase  use  of  domestic 
peanut  production  for  edible 
consumption  without  a  loss  in  edible 
peanut  quality.  They  also  stated  that 
raw,  farmers  stock  peanuts  produced  in 
other  coiuitries  are  not  subject  to 
incoming  quality  requirements  or 
restricted  as  to  segregation  levels  in 
those  countries.  Thus,  they  believe,  this 
change  in  the  peanut  progreun  would 
place  domestic  handlers  on  an  even 
playing  field  with  shellers  in  other 
countries  who  might  export  to  the 
United  States  peanuts  shelled  and 
handled  from  any  quality  raw  peanuts. 
At  the  interim  Board  meeting,  at  least 
one  grower  spoke  in  favor  of  removal  of 
the  restriction  on  the  use  of  Segregation 
2  and  3  farmers  stock  only  in  non-edible 
outlets.  Many  growers  have  long 
contended  that  a  single  moldy  peanut  in 
a  wagonload  of  farmers  stock  greatly 
reduces  the  value  of  the  entire  wagon 
and,  thus,  significantly  reduces  the 
grower's  income.  These  growers  see  this 


as  imfair  and  believe  that  they  should  be 
able  to  market  their  peanuts  without  a 
restriction  on  segregation  use. 

Under  this  program,  Segregation  3 
peanuts  with  visible  aflatoxin  mold  may 
be  purchased  by  handlers  and  imported 
by  importers.  Safeguard  procedures 
remain  in  place  to  assure  peanut  quality 
and  wholesomeness.  The  requirement 
that  any  farmers  stock  peanuts  shelled 
and  milled  for  human  consumption  use 
must  be  inspected  and  certified  as 
meeting  outgoing  quality  standards  for 
grade  and  aflatoxin  content  prior  to 
disposition  for  human  consiunption  use 
is  continued  in  this  final  rule. 

Storage  of  Segregation  2  and  3  farmers 
stock  peanuts  piuchased  by  the  handler 
is  at  the  handler's  discretion.  Separate 
storage  and  shelling  of  Segregation  2 
and  3  peanuts  under  the  handler's 
ownership  are  no  longer  necessary 
because  any  peanuts  intended  for 
human  consumption  use  must  meet 
outgoing  quality  requirements  before 
such  use.  Shelling  of  a  handler's  farmers 
stock  peanuts  and  use  of  the  handler's 
shelled  peanuts  also  are  at  the  handler's 
discretion,  provided  that  any  shelled 
peanuts  which  the  handler  disposes  of 
for  human  consumption  use  are 
inspected  and  certified  for  outgoing 
grade  quality,  as  indicated  in  the  table 
in  §  996.31(a),  and  certified  negative  as 
to  aflatoxin  pmsuant  to  a  chemical 
analysis  carried  out  by  a  USDA  or 
USDA-approved  laboratory.  Positive  lot 
identification  (PLI)  practices  covered 
under  §  996.40(a)  must  also  be  followed. 
A  handler  may  dispose  of  the  handler's 
non-edible  quality  peanuts  (sheller 
oilstock  residuals)  to  such  non-edible 
peanut  uses  as  crushing  into  oil,  or 
animal  feed,  or  seed,  pursuant  to 
§  996.50.  Disposition  is  at  the  handler's 
discretion,  provided  that  non-edible 
peanuts  are  moved  under  positive  lot 
identification  procedures  and  records 
documenting  all  such  dispositions  are 
maintained  by  the  handler  pursuant  to 
§  996.71(b). 

To  the  extent  that  farmers  stock 
peanuts  are  imported,  the  importer  has 
the  same  discretionary  control  over  the 
storage,  handling,  and  disposition  of 
such  peanuts. 

Any  storage  or  subsequent  inspection 
that  a  handler  may  carry  out  for  farmers 
stock  peanuts  held  under  USDA's  Farm 
Service  Agency's  (FSA)  loan  program 
are  subject  to  the  provisions  of  the  loan 
program. 

Likewise,  a  hemdler  may  receive  or 
acquire  farmers  stock  peanuts  or  shelled 
peanuts  ft'om  another  handler  and 
proceed  to  mill  and  prepare  those 
peemuts  for  edible  or  non-edible  use. 
Any  contractual  arrangements  covering 
storage,  shelling,  milling,  or  disposition 


of  such  peanut  lots  are  up  to  the  two 
handlers.  However,  any  peanuts 
intended  for  human  consumption  must 
be  certified  for  such  use  pursuant  to 
§  996.31(a). 

This  final  rule  continues  the  same 
outgoing  quality  standards  for  damage, 
defects,  foreign  material  and  moisture, 
and  maximum  allowable  aflatoxin 
content  as  required  under  the  previous 
peanut  programs.  The  15  parts-per- 
billion  (ppb)  maximum  aflatoxin 
content  is  specified  in  the  definition  of 
the  term  "negative  aflatoxin  content"  in 
§996.11. 

Direct  blanching  without  prior 
inspection:  Under  the  previous 
programs,  all  peanuts  were  required  to 
be  sampled  and  inspected  for  grade 
quality  and  aflatoxin  content  as  the 
peanuts  completed  the  shelling 
operation.  The  peanuts  also  were 
positive  lot  identified  at  that  time  and 
kept  separate  and  apart  bom  other 
milled  lots.  After  the  peanuts  were 
moved  to  a  blanching  operation  and 
blanched,  a  second  sampling  and  grade 
inspection  was  conducted. 

Under  this  program,  handlers 
intending  to  blanch  peanuts  pursuant  to 
a  buyer's  demand,  may  move  peanuts 
from  the  handler's  shelling  facility  to 
the  handler's  dedicated  blanching 
facility  without  obtaining  outgoing 
inspection  and  PLI  prior  to  movement. 
Under  this  provision,  the  handler's 
blanching  operation  may  not  blanch 
peanuts  belonging  to  other  handlers. 
Movement  of  such  peanuts  under  these 
conditions  may  be  without  grade 
inspection  and  PLI. 

"This  change  from  the  previous  peanut 
programs  was  recommended  by  interim 
Board  handler  members,  who  have  their 
own  blanching  facilities,  as  a  method  of 
reducing  handling  and  inspection  costs 
and  improving  the  efficiency  of 
handling  operations  for  peanuts  that  the 
handler  intends  to  blanch.  This 
provision  does  not  apply  to  peanuts  sent 
to  a  custom  blancher  for  blanching 
because  those  peanuts  may  be 
commingled  with  peanuts  from  another 
handler.  To  help  safeguard  against 
inadvertent  commingling  with  another 
handler's  peanuts,  peanut  lots  sent  to  a 
custom  blancher  must  be  niaintained 
under  positive  lot  identity  and  be 
accompanied  by  a  valid  grade 
inspection  certificate. 

Because  the  peanuts  are  sampled  and 
inspected  for  grade  and  aflatoxin 
content  after  completion  of  the 
blanching  operation,  and  PLI  is  applied 
at  that  time,  the  outgoing  quality  and 
identity  of  the  peanuts  is  not 
jeopardized. 

Reporting  farmers  stock  acquisitions: 
Because  handlers  and  importers  may 
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shell  and  mill  Segregation  2  and  3 
peanuts  into  edible  quality  peanuts,  it  is 
necessary  that  USDA  account  for  all 
fanners  stock  peanuts  acquired  by 
handlers  and  importers.  This  finsil  rule 
continues  to  require  that  all  farmers 
stock  acquisitions,  regardless  of 
segregation  category,  must  be  reported 
by  the  handler  and  importer  to  USDA. 
Form  FV-305,  Handlers/Importers 
Monthly  Report  is  similar  to  the  form 
previously  used  imder  the  non-signer 
peanut  program  and  to  the  PAC-1  filed 
by  signatory  handlers  under  the 
Agreement. 

Reporting  failing  lots:  Under  the 
previous  programs,  non-signer  handlers 
and  importers  were  required  to  file  with 
USDA  copies  of  the  outgoing  grade  and 
aflatoxin  certificates  on  every  peanut  lot 
fadling  quality  or  aflatoxin  standards. 
USDA  used  these  certificates  to  monitor 
reconditioning  and  proper  disposition 
of  the  failing  lots.  Under  the  Agreement, 
the  Inspection  Service  and  the  aflatoxin 
laboratories  filed  with  PAC,  all  grade 
and  aflatoxin  certificates  on  behalf  of 
the  signatory  handlers. 

Reporting  procedures  similar  to  those 
used  under  the  Agreement  are  used  for 
all  handlers  and  importers  in  this 
program.  Thus,  handlers  and  importers 
are  not  required  to  file  failing  grade 
quality  and  aflatoxin  certificates  with 
USDA.  These  certificates  are  filed  by  the 
Inspection  Service  and  USDA  and 
USD A-ap proved  aflatoxin  laboratories. 

The  incoming  quality,  outgoing 
quality,  and  handling  standards 
established  under  the  interim  final  rule 
and  finalized  in  this  rule  are  the  same 
as,  or  similar  to,  the  requirements  imder 
the  previous  peanut  programs  and  are 
intended  to  maintain  the  peanut 
industry's  high  standards  for  peanut 
quality  and  wholesomeness. 

Quality  Standards 

The  following  categories  of  peanuts 
are  subject  to  inspection  requirements 
and  quality  and  handling  standards 
established  under  part  996. 

Incoming  quality— farmers  stock 
peanuts:  Under  this  program,  all  farmers 
stock  peanuts  received  by  handlers  or 
importers  must  be  sampled  and 
inspected  by  the  Federal  or  Federal- 
State  Inspection  Service  (Inspection 
Service)  inspectors  to  determine  the 
moisture  content  of  the  peanuts,  the 
amount  of  foreign  material  in  the 
peanuts,  and  the  amount  of  damage  and 
concealed  damage  inlhe  peanuts. 
Moisture  and  foreign  material  content 
not  exceeding  10.49  percent  meet 
incoming  quality  standards — the  same 
as  under  the  previous  peanut  programs. 
The  peanuts  also  are  inspected  for 
visible  Aspergillis  flavus  mold.  Seed 


peanuts  produced  in  the  Virginia- 
Carolina  area  may  be  received  or 
acquired  containing  up  to  11.49  percent 
moisture. 

Domestically  produced  farmers  stock 
peanuts  are  required  to  undergo 
incoming  inspection  at  a  buying  point 
prior  to  shelling  or  storage.  Incoming 
quality  standards  are  found  in 
paragraph  (a)  of  §966.30.  Incoming 
inspection  is  conducted  by  the 
Inspection  Service  to  determine  the 
general  grade  level  of  raw,  farmers  stock 
peanuts  presented  by  the  producer  at 
buying  points  in  the  various  domestic 
production  areas.  Peanuts  are  graded  for 
foreign  material,  loose-shelled  kernels, 
and  moisture  content.  Segregation  1 
farmers  stock  peanuts  may  contain  2 
percent  or  less  damaged  kernels  and  1 
percent  or  less  concealed  damage 
caused  by  rancidity,  mold,  or  decay. 
Segregation  2  peanuts  are  lesser  quality 
peanuts  containing  more  than  2  percent 
damaged  kernels,  or  more  than  1 
percent  concealed  damage.  Segregation 
3  peanuts  are  those  which  contain 
visible  Aspergillus  flavus.  Segregation  2 
and  3  peanuts  may  be  shelled  and 
entered  into  human  consumption 
outlets  provided  the  peanuts  meet 
outgoing  quality  and  wholesomeness 
requirements.  Imported  farmers  stock 
peanuts  must  be  transported  directly  to 
a  buying  point  and  subjected  to 
incoming  inspection  to  determine 
Segregation  quality. 

It  is  the  handler's  option  to  keep 
farmers  stock  peanuts  segregated  by 
category  or  to  commingle  Segregation  1 , 
2,  and  3  peanuts  in  the  handler's 
warehouse.  Domestically  produced  and 
imported  farmers  stock  peanuts, 
however,  must  be  kept  separate  and 
apart  because  imported  peanuts  are 
subject  to  Customs  Service  redelivery 
demands  until  the  imported  peanuts  are 
certified  as  meeting  outgoing  quality 
requirements  specified  in  §996.31. 

Incoming  inspection  determines  the 
quality  of  the  farmers  stock  peanuts 
based  on  moistiu-e  content,  foreign 
material,  damage,  loose-shelled  kernels, 
and  visible  Aspergillus  flavus  mold. 
Handlers  and  importers  must  report  to 
USDA  acquisitions  of  all  Segregation  1 , 
2.  and  3  farmers  stock  peanuts.  The 
Inspection  Service  issues  USDA  form 
FV-95,  "Federal-State  Inspection 
Service  Notesheet"  designating  the  lot 
as  either  Segregation  1,  2,  or  3  quality. 
Reporting  requirements  are  discussed  in 
more  detail  below. 

Because  USDA  cannot  determine 
whether  peanuts  produced  and  milled 
in  a  foreign  country  originated  from 
Segregation  1  quality  peanuts,  importers 
do  not  have  to  provide  evidence  of 
Segregation  1  quality  for  foreign  peanuts 


imported  in  shelled  or  cleaned-inshell 
condition. 

Outgoing  quality — shelled  peanuts: 
Both  domestic  and  imported  shelled 
peanuts  must  be  sampled,  inspected, 
and  certified  as  meeting  the  outgoing 
grade  standards  specified  in  the  table  in 
§  996.31(a)  entitled  "Minimum  Quality 
Standards — Peanuts  for  Human 
Consumption."  The  table  lists,  for 
different  peanut  varieties,  maximum 
percentage  tolerances  for  damaged 
kernels;  ujishelled  kernels  and  kernels 
with  minor  defects;  split  and  broken 
kernels  and  sound  whole  kernels  (size 
factors);  foreign  material,  and  moisture 
content.  All  categories  and  tolerances  in 
the  table  are  the  same  as  those  in  effect 
under  the  Agreement  at  the  time  the 
PAC  was  terminated. 

Each  shelled  peanut  lot  alsd  must 
undergo  chemical  testing  by  a  USDA 
laboratory  or  a  private  laboratory 
approved  by  USDA.  AMS'  Science  and 
Technology  Programs  assures  that  all  of 
the  laboratories  conducting  chemical 
analyses  follow  the  same  testing 
procedures.  The  maximum  allowable 
presence  of  aflatoxin  is  1 5  parts  per 
billion  (ppb) — the  same  standard  as 
required  under  the  three  previous 
peanut  programs.  This  tolerance  has 
been  in  effect  for  more  than  15  years 
and  was  in  effect  at  the  time  the  PAC 
was  terminated. 

Once  certified  as  meeting  outgoing 
quality  standards  under  §  996.31(a)  for 
shelled  peanuts,  a  lot  may  not  be 
conmiingled  with  any  lot  that  has  failed 
outgoing  quality  standards  or  any 
residual  peanuts  from  reconditioning 
operations. 

Outgoing  quality — Cleaned-inshell 
peanuts:  Based  on  the  changes  in  the 
edible  use  of  Segregation  2  and  3 
peanuts,  cleaned-inshell  peanuts  are  no 
longer  restricted  to  Segregation  1 
peanuts.  Cleaned-inshell  peanuts  are 
farmers  stock  peanuts  that  are  cleaned, 
sorted,  and  prepared  for  human 
consumption  markets  in  the  U.S.  and 
must  be  inspected  against  minimum 
quality  standards  not  exceeding  2 
percent  damage,  10  percent  moisture, 
and  0.5  percent  foreign  material. 
Cleaned-inshell  peanuts  also  may  not 
exceed  more  than  1  percent  mold  unless 
the  lot  is  also  chemically  tested  and 
found  "negative"  as  to  aflatoxin.  These 
standards  are  found  in  paragraph  (b)  of 
§996.31. 

Handling  Standards 

Positive  lot  identification  procedures 
are  continued  in  effect  under  §  966.40. 
These  procedures  are  necessary  to 
maintain  identification  of  peanut  lots 
and  ensure  that  lots  certified  for  edible 
consumption  are  not  commingled  with 
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peanuts  of  lower  quality.  This  section 
also  establishes  consistent  procedures 
for  collecting  samples  from  peanut  lots 
that  are  being  inspected.  Lot 
identification  and  sampling  procedures 
must  be  applied  consistenUy  on  all 
peanut  lots  undergoing  inspection  to 
ensure  that  all  peanut  lots  are  handled 
uniformly  and  lots  once  certified  as 
meeting  outgoing  standards  are 
maintained  and  shipped  without  loss  of 
quality.  PLI  standards  under  this  final 
rule  are  the  same  as  the  positive  lot 
identification  requirements  previously 
used  by  the  Inspection  Service  Under 
the  Agreement,  non-signer,  and  import 
peanut  programs. 

The  Inspection  Service  works  with 
domestic  peanut  handlers,  importers, 
and  storage  warehouses  to  determine 
the  most  appropriate  PLI  or  lot  identity 
method  to  be  used  on  individual  peanut 
lots.  Several  factors  dictate  which  PLI 
method  should  be  used:  (1)  Size  of  the 
lot;  (2)  storage  space  on  the  dock  or  in 
the  warehouse;  (3)  whether  any  further 
movement  of  the  lot  is  required  prior  to 
certification;  and  (4)  other  needs  of  the 
handler,  importer,  dock  or  warehouse 
operators,  or  the  Customs  Service. 

For  domestic  lots  and  repackaged 
import  lots,  PLI  includes  PLI  stickers, 
tags  or  seals  applied  to  each  individual 
package  or  container  in  such  a  manner 
that  is  acceptable  to  the  Inspection 
Service  and  maintains  the  identity  of 
the  lot.  For  imported  lots,  PLI  tape  may 
be  used  to  wrap  bags  or  boxes  on 
pallets,  PLI  stickers  may  be  used  to 
cover  the  shrink-wrap  overlap,  doors 
may  be  sealed  to  isolate  the  lot,  bags  or 
boxes  may  be  stenciled  with  a  lot 
niunber,  or  any  other  means  that  is 
acceptable  to  the  Inspection  Service. 
The  crop  year  or  quota  year  shown  on 
the  positive  lot  identification  tags  shall 
be  the  year  in  which  the  peanuts  in  the 
lot  were  produced  domestically  or 
imported  into  the  United  States,  as 
appropriate. 

PLI  practices  for  both  domestic  and 
imported  peanuts  also  include  affixing  a 
PLI  seal  to  the  door  of  a  shipping 
container  so  that  it  cannot  be  opened 
without  breaking  the  seal,  and  affixing 
a  red  tag  on  sevm  bags  of  failing  quality 
peanuts.  Other  methods  acceptable  to 
the  Inspection  Service  that  clearly 
identify  the  lot  and  prevent  peanuts 
from  being  removed  or  added  to  the  lot 
may  be  used.  Any  peanuts  moved  in 
bulk  or  bulk  bins  shall  have  their  lot 
identity  maintained  by  sealing  the 
conveyance  and,  if  in  other  containers, 
by  other  means  acceptable  to  the 
Inspection  Service.  All  lots  of  shelled  or 
cleaned-inshell  peanuts  shall  be 
handled,  stored,  and  shipped  under 
positive  lot  identification  procedures. 


The  standard  peanut  lot  size  is  40,000 
pounds,  but  may  vary  at  the  handler  or 
buyer's  preference.  Lot  size  is  limited  to 
200.000  pounds,  which  is  the  largest 
amount  of  peanuts  that  can  be 
adequately  sampled  by  the  Inspection 
Service.  The  limitation  was  used  under 
the  agreement,  non-signer,  and  import 
peanut  programs. 

Sampling  procedures:  This  rule 
continues  in  effect  uniform  sampling 
procedvues  and  sample  sizes  that  the 
Inspection  Service  follows  when 
conducting  grade  inspections,  and  in 
collecting  peanuts  for  chemical  analysis. 
The  portion  of  the  peanuts  collected  for 
chemical  analysis  are  sent  to  a  USDA  or 
USDA-approved  laboratory.  A  portion  of 
the  peanuts  sampled  are  held  by  the 
Inspection  Service  as  check  samples  if 
the  lot  is  determined  to  fail  either  grade 
or  aflatoxin  analysis.  These  procedures 
and  sample  sizes  are  the  same  as  those 
previously  used  under  the  Agreement, 
non-signer,  and  import  peanut 
programs. 

All  required  sampling  and  positive  lot 
identification  procedvues  are  performed 
by  inspectors  of  the  Federal  or  Federal- 
State  Inspection  Service.  Imported 
peanuts  are  subject  to  Customs  Service 
redelivery  demands  if  deternuned  in 
violation  of  these  quality  or  handling 
standards  or  Customs  Service  entry 
requirements  referenced  below. 
Handlers  and  importers  must  reimburse 
the  Inspection  Service  and  chemical 
laboratories  for  sampling  and  grade 
inspection  and  chemical  analyses  for 
aflatoxin.  Incoming  inspections  range 
from  $4.00  to  $6.25  per  ton  of  farmers 
stock  peanuts.  Sampling  and  outgoing 
grade  inspections  vary  with  each 
Federal-State  Inspection  Service  and 
range  from  $1.50  to  $3.00  a  ton. 
Chemical  analysis  for  aflatoxin  averages 
$40.00  per  analysis.  The  fee  schedule 
for  USDA  laboratories  appears  at  7  CFR 
part  91.37. 

Import  Entry  Procedures 

The  import  entry  and  safeguard 
procedures  established  under  the 
interim  final  rule  and  finalized  in  this 
rule  are  similar  to  the  procedures 
applied  under  the  previous  peanut 
import  program  (7  CFR  part  999.600). 

U.S.  Customs  Service  requirements: 
Importers  of  foreign  produced  peanuts 
must  follow  established  Customs 
Service  entry  procedures  and  AMS 
stamp-and-fax  notification  and 
inspection  procedures  specified  below. 
Customs  Service  importation 
procedures  and  requirements  are  set  out 
in  title  19  of  the  Code  of  Federal 
Regulations.  The  Customs  Service 
regulations  applicable  to  peanut 
handling  and  processing  include,  but 


are  not  be  limited  to:  Bond  requirements 
(19  CFR  part  113);  transfer  of 
merchandise  from  port  of  arrival  to 
another  Customs  Service  office  location 
(19  CFR  parts  18  and  112);  entry  of 
merchandise  for  consumption  (19  CFR 
parts  141  and  142;  warehouse  entry  and 
withdrawal  from  warehouse  for 
consumption  (19  CFR  part  144); 
establishment  of  bonded  warehouses  (19 
CFR  part  19);  and  within'these  parts, 
manipulation  in  bonded  warehouses  (19 
CFR  part  19.11);  substitution  of  actual 
owner  as  importer  of  record  (19  CFR 
part  141.20);  failure  to  recondition 
merchandise  (19  CFR  part  113.62(e); 
and  redelivery  of  merchandise  to 
Customs  custody  (19  CFR  part 
113.62(d))  and  19  CFR  141.113).  For 
Customs  Service  purposes,  the  term 
"consumption"  means  "use  in  the 
United  States."  Customs  Service  entry 
procedures  are  not  superseded  by  the 
import  procedures  in  this  program. 

It  is  the  importer's  responsibility  to 
file  import  entry  documentation  and 
notify  the  Inspection  Service  with 
documentation  sufficient  to  insiu-e 
inspection  of  all  imported  peanut  lots. 
It  also  is  the  importer's  responsibility  to 
account  for  disposition  of  all  failing 
quality  peanut  lots  imported  by  the 
importer.  A  bond  secured  by  surety  or 
U.S.  Treasury  obligations  must  be 
posted  by  the  importer  with  the 
Customs  Service  to  guarantee  the 
importer's  performance.  For  more 
information  on  these  procedures, 
importers  should  contact  their  customs 
broker,  the  Customs  Service  office  at  the 
port  where  peanuts  are  expected  to  be 
entered,  or  ivHTV.usfreas.gov/educafion/ 
duties/bureaus/uscustoms.html. 

Safeguard  procedures:  The  safeguard 
procedures  in  this  part  are  similar  to 
safeguard  procedures  already  in  place 
for  peanuts  and  other  imported  fresh 
agricultural  commodities  and  are 
consistent  with  the  inspection, 
identification,  and  certification 
requirements  applied  to  domestically 
produced  peanuts. 

To  obtain  information  on  importing 
peanuts  or  making  arrangements  for 
necessary  inspection  and  certification, 
importers  may  contact  the  Fresh 
Products  Branch  headquarters  office  in 
Washington,  DC,  which  will  direct  them 
to  the  closest  regional  inspection  office. 
The  telephone  number  of  headquarters 
office  is  (202)  720-5870,  and  the  fax 
number  is  (202)  720-0393. 

Stamp-and-fax  procedure:  Under 
USDA  safeguard  procedures  established 
in  this  program,  the  importer  must 
provide  advance  notice  of  inspection 
needs  to  the  Inspection  Service  office 
that  will  collect  samples  of  the  peanuts 
for  inspection.  The  importer  must  file 
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completed  entry  documentation 
(usually  Customs  Service  forms  CS  3461 
and  CF  7501,  or  other  equivalent  forms) 
with  the  Inspection  Service  office  by 
mail  or  facsimile  transmission.  To 
expedite  entry  procedures,  the  filing 
should  occur  prior  to,  or  upon  arrival  of 
the  shipment  at  the  port  of  entry.  The 
Inspection  Service  office  stamps,  signs, 
and  dates  the  entry  document  and 
retmns  it  to  the  importer  or  Customs 
broker  by  fax  or  mail.  The  importer/ 
broker  then  submits  the  stamped  copy 
to  the  Customs  Service.  This  "stamp- 
and-fax"  procedure  is  unchanged  from 
the  procedure  used  under  the  previous 
peanut  import  program  and  is  similar  to 
procedures  in  place  for  other  imported 
agricultural  commodities  under  USDA 
jurisdiction.  Failure  to  file  the  entry 
documentation  stamped  by  the 
Inspection  Service  may  result  in  a  delay 
in  entry  of  the  product. 

The  importer  must  file  a  copy  of  each 
stamp-and-fax  entry  document  with 
USDA  and  forward  a  copy,  with  any  lot 
that  is  transported  in-bond  to  an  inland 
destination  for  inspection  or 
warehousing.  The  importer  must 
provide  sufficient  information  to 
identify  the  peanut  lot  being  entered 
and  to  ensure  that  arrangements  are 
made  for  sampling  and  inspection.  This 
information  must  include  the  Customs 
Service  entry  number,  container 
idCTitification,  weight  of  the  peanut  lot, 
the  city,  street  address,  and  building 
number  (if  knoyvn)  receiving  the  peanut 
lot,  the  requested  date  and  time  of 
inspection,  and  a  contact  name  and 
telephone  number  at  the  destination.  If 
the  destination  is  changed  from  that 
listed  on  the  stamp-and-fax  document, 
the  importer  must  immediately  advise 
Inspection  Service  office^ at  both  the 
original  destination  and  the  new 
destination  of  such  change.  Shipments 
that  are  not  made  available  piu^uant  to 
entry  documentation,  or  are  not 
properly  displayed  for  sampling 
purposes,  will  be  reported  to  the 
Customs  Service  as  failing  to  follow 
required  entry  procedures. 

Boatload  shipments  exceeding 
200,000  pounds  must  be  entered  as  two 
or  more  items  on  Customs  Service  entry 
documents.  This  limit  on  lot  size  is 
required  by  USDA  and  the  Inspection 
Service  for  sampling  purposes  and  is  the 
same  as  the  limit  on  lot  sizes  of 
domestically  produced  peanuts.  Lot  size 
and  identification  arrangements  must  be 
made  cooperatively  between  the 
importer  and  the  Inspection  Service. 
This  facilitates  subsequent  lot 
identification,  inspection,  and  reporting 
of  laree  imported  shipments. 

Release  for  importation :  Depending 
on  condition  (shelled  or  inshell)  and 


containerization,  foreign-produced 
peanuts  may  be  either:  (1)  Held  at  the 
port-of-entry  until  certified  by  the 
Inspection  Service  as  meeting  the  edible 
quality  requirements  of  this  rule;  or,  (2) 
conditionally  released  under  Customs 
Service  entry  procedures  and 
transported  inland  for  inspection  and 
certification. 

Under  option  (1),  foreign-produced 
shelled  or  cleaned-inshell  peanuts 
which  are  held  at  the  port-of-arrival 
must  be  presented  in  containers  or  bags 
that  allow  appropriate  sampUng  of  the 
lot  pursuant  to  Inspection  Service 
requirements.  After  sampling,  such  lots 
are  held  at  the  port-of-arrival  under 
Customs  Service  custody,  under  ' 
positive  lot  identification  requirements 
of  the  Inspection  Service,  pending 
results  of  the  inspection  and  chemical 
analysis.  If  determined  to  meet  the 
applicable  edible  quality  requirements 
of  this  part,  the  shelled  or  cleaned- 
inshell  peanuts  may  be  entered  fbr 
consumption  without  further 
inspection.  Reports  of  such  entries, do 
not  have  to  be  filed  with  USDA. 

If  a  lot  is  held  at  the  port-of-arrival 
under  Customs  Service  custody  and 
subsequently  determined  to  fail  edible 
quality  standards,  the  lot,  at  the 
importer's  discretion,  may  be:  Exported; 
moved  inland  under  bond  for 
reconditioning  and,  if  satisfactorily 
remilled  or  blanched,  used  for  edible 
consumption;  or  entered  for  non-edible 
consumption.  Such  failing  peanuts  that 
remain  under  Customs  Service  custody 
until  exported  do  not  have  to  be 
reported  to  USDA  because  the  peanuts 
were  not  officially  entered  into  the  U.S. 
Failing  lots  that  are  moved  in-bond  for 
reconditioning  at  a  remilling  or 
blanching  facility  inland  must  be 
reported  to  USDA,  pursucmt  to  option  2, 
below.  The  importer  is  responsible  for 
ensiuing  that  such  lots  remain  under 
FLI  until  reconditioned  and  determined 
to  meet  edible  quality  requirements. 
Records  of  disposition  of  residual 
peanuts  to  non-edible  outlets  also  must 
be  maintained.  Such  records  must  be 
maintained  for  the  time  frames 
discussed  under  Reporting  and 
Recordkeeping  Requirements,  below. 

Under  option  (2),  foreign  produced 
peanuts  moved  inland  from  the  port-of- 
arrival  for  sampling,  inspection,  and 
certification.  All  imported  farmers  stock 
peanuts  must  be  shipped  inland  for 
sampling  and  inspection  because 
specialized  sampling  facilities  at  buying 
points  are  not  available  at  ports  of  entry. 
All  in-bond  entries  must  be  maintained 
under  PLI.  Shelled  and  cleaned-inshell 
lots  which  are  subsequently  sampled 
and  determined  to  meet  both  grade  and 
afiatoxin  quality  standards  may  be 


entered  directly  into  human 
consumption  channels  of  commerce  and 
not  reported  to  USDA.  For  monitoring 
and  compliance-assurance  purposes,  in- 
bond  entries  which  fail  to  meet  outgoing 
quality  standards  are  reported  to  USDA 
by  the  Inspection  Service  and/ or  the 
afiatoxin  laboratory. 

Peanuts  transported  from  the  port-of- 
arrival  to  another  location  must  be 
transported  by  a  carrier  designated  by 
the  Customs  Service  under  19  U.S.C. 
1551.  Peanuts  entered  for  warehousing 
must  be  stored  in  a  Customs  Service 
bonded  warehouse.  Such  peanuts  must 
remain  in  Customs  Service  custody 
until  they  are  determined  to  meet  the 
quality  and  handling  standards  of  this 
program,  at  which  point  they  may  be 
withdrawn  from  warehouse  and  entered 
for  consumption. 

Imported  shipments  of  farmers  stock 
peanuts  must  be  transported  inland  to  a 
buying  point  where  sampling 
equipment  is  available  to  conduct  the 
incoming  sampling  operation.  Importers 
are  required  to  maintain  all  records 
showing  compliance  with  these 
standards  and  all  Customs  Service 
requirements. 

Importers  must  not  release  failing  lots 
for  edible  consumption  until 
reconditioned  and  certified  as  meeting 
the  standards  of  this  program. 

Reporting  and  Recordkeeping 

This  rule  finalizes  reporting  and 
recordkeeping  standards  under  §  996.71 
that  are  necessary  for  USDA  to  monitor 
compliance  with  program  quality  and 
handling  standards. 

Farmers  stock  acquisitions:  Handlers 
and  importers  are  required  to  report  to 
USDA-ihe  voliune  of  Segregation  1.2,' 
and  3  farmers  stock  peanuts  acquired 
from  growers  or  others,  or  imported. 
Under  previous  peanut  programs,  the 
information  was  used,  in  part,  to 
determine  the  assessment  owed  by 
signatory  handlers  to  the  PAC  and  non- 
signatory  handlers  to  USDA. 

Because  all  farmers  stock  peanuts  can 
now  be  shelled  for  human  consumption 
use,  all  three  categories  of  farmers  stock 
must  be  reported.  This  information  is 
used  for  compliance  purposes  and  in 
the  compilation  of  reports  by  USDA. 
The  monthly  report  must  include  the 
volume,  by  variety,  of  Segregation  1,  2, 
and  3  farmers  stock  peanuts  acquired  in 
the  preceding  month.  Form  FV-305, 
Handlers/Importers  Monthly  Report  is 
used  by  handlers  and  importers  to 
report  their  monthly  farmers  stock 
acquisitions. 

To  collect  farmers  stock  information,' 
the  interim  Board  recommended  that 
USDA  use  the  assessment  form  used 
imder  the  national  Peanut  Promotion, 
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Research,  and  hiformation  Order  (7  CFR 
part  1216).  However,  that  form  has  been 
discontinued  and  the  new  "First 
Handler's  Report"  form  used  under  that 
research  and  promotion  program  does 
not  require  disclosure  of  volume 
handled,  peanut  variety,  or  Segregation 
of  the  peanuts  acquired.  Thus,  the  form 
cannot  be  used  for  the  purposes  needed 
under  this  program. 

The  new  form,  Handlers/Importers 
Monthly  Report,  must  be  sent  to  USDA. 
Facsimile  or  express  mail  deliveries 
may  be  used  to  ensure  timely  receipt  of 
certificates  and  other  required 
documentation.  Mail  deliveries  must  be 
addressed  to  the  DC  Marketing  Field 
Office,  MOAB,  FVP,  AMS,  USDA,  4700 
River  Road,  Unit  155,  Riverdale,  MD 
20737,  Attn:  Report  of  Peanuts.  The  Fax 
number  is  (301)  734-5275. 

Falsification  of  any  report  submitted 
to  USDA  is  a  violation  of  Federal  law 
and  is  punishable  by  fine  or 
imprisonment,  or  both. 

Documentation  of  edible  and  non- 
edible  peanuts:  This  program  continues 
the  procedures  previously  used  under 
the  Agreement  to  monitor  disposition  of 
edible  and  failing  quality  peanuts.  The 
Inspection  Service  sends  copies  of  all 
grade  inspections  and  the  chemical 
laboratories  send  copies  of  all  aflatoxin 
assays  to  USDA.  USDA  uses  this 
information  to  monitor  proper 
disposition  of  all  lots  failing  either  grade 
or  aflatoxin  certification. 

This  represents  a  relaxation  of 
reporting  requirements  for  importers. 
Under  the  previous  peanut  import 
program,  non-signatory  handlers  and 
importers  were  required  to  file  copies  of 
all  failing  grade  and  aflatoxin 
certificates  with  AMS.  Importers  are  no 
longer  required  to  do  so,  unless 
specifically  requested  by  USDA  or 
unless  the  Customs  Service  demands 
such  documentation  of  importers.  These 
certificates  will  be  provided  by  the 
Inspection  Service,  USDA  laboratories, 
or  USDA-approved  laboratories,  as  the 
case  may  be. 

Recordkeeping:  Handlers  and 
importers  are  required  to  maintain  all 
relevant  documentation  on  the 
disposition  of  inedible  peanuts.  If  a  lot 
is  remilled,  blanched,  or  roasted,  the 
handler  or  importer  must  maintain 
grade  certificate(s)  and/or  aflatoxin 
certificate(s)  showing  that  the  lot  has 
been  reconditioned  and  subsequently 
meets  outgoing,  edible  quality 
standards.  Grade  and  aflatoxin 
inspections  conducted  on  reconditioned 
lots  reference  the  applicable  lot  number 
and  previous  grade  and  aflatoxin 
certificate  numbers  so  that  a  record  of 
the  lot's  reconditioning  is  maintained. 
Dociunents  showing  the  disposition  of 


non-edible  residuals  (pick-outs,  etc.) 
must  be  maintained  by  each  handler 
and  importer.  For  example,  if  the  lot  is 
crushed  for  oil,  the  oil  mill's  report  of 
crushing  must  be  maintained.  That 
crushing  report  must  tie  the  crushed 
residual  peanuts  to  their  original  failing 
lots.  If  the  failing  lot  is  sold  for  seed  or 
for  animal  feed,  the  sales  receipt  of  the 
transaction  must  tie  the  purchased  lot  to 
the  failing  lot  through  the  inspection 
certificate  number.  If  the  failing  lot  is 
exported,  an  export  certificate  must  be 
filed  showing  the  inspection  certificate 
number  of  the  failing  peanut  lot.  Failing 
peanut  lots  sent  to  a  landfill  or  buried 
also  must  be  reported  with  proof  of  such 
disposition  through  the  inspection 
certificate  number. 

In  total,  the  documentation 
maintained  and  distributed  to  USDA 
must  be  sufficient  to  document  and 
substantiate  the  proper  disposition  of  all 
peanut  lots  failing  grade  or  aflatoxin 
quality  standards,  as  well  as  the 
residuals  resulting  from  those  failing 

lots. 

Documentation  on  lot  dispositions 
must  be  maintJiined  for  at  least  two 
years  after  the  crop  year  of  applicability. 

Confidentiality 

This  rule  includes  a  confidentiality 
provision  in  §  996.72  to  protect  handler 
and  importer  reports  and  records 
required  to  be  submitted  to  USDA  under 
this  program.  Confidential  information 
includes  data  or  information 
constituting  a  trade  secret  or  disclosing 
a  trade  position,  financial  condition,  or 
business  operations  of  handlers  or  their 
customers.  Confidentiality  provisions 
do  not  extend  to  disclosure  of  peanut 
lots  determined  to  be  within  the 
provisions  in  §  996.74(b). 

Verification  of  Reports 

Provisions  are  included  in  §  996.73  of 
this  part  that  allows  USDA  access  to  any 
premises  where  peanuts  may  be  held  or 
processed,  emd  access  to  any  business 
files  containing  information  regarding 
the  handling,  importing,  and  disposition 
of  peanuts.  USDA,  at  any  time  during 
regular  business  hoius,  is  permitted  to 
inspect  any  peanuts  held  and  any  and 
all  records  with  respect  to  the 
acquisition,  holding,  or  disposition  of 
any  peanuts  which  may  be  held  or 
which  may  have  been  disposed  of  by 
that  handler  or  importer. 

Compliance  Oversight 

USDA  will  take  action  against  any 
handler  or  importer  in  violation  of  the 
Act  or  this  part.  Such  action  includes 
instances  when  a  handler  or  importer: 
(1)  Acquires  farmers  stock  peanuts 
without  official  incoming  inspection;  (2) 


fails  to  obtain  outgoing  inspection  on 
shelled  or  cleaned-inshell  peanuts  and 
ships  such  peanuts  for  human 
consumption  use;  (3)  ships  failing 
quality  peanuts  for  human  consumption 
use;  (4)  commingles  failing  quality 
peanuts  with  certified  edible  quality 
peanuts  and  ships  the  commingled  lot 
for  human  consumption  use;  (5)  fails  to 
maintain  PLI  on  peanut  lots  certified  for 
human  consumption  use;  (6)  fails  to 
maintain  and  provide  access  to  records 
on  the  reconditioning  or  disposition  of 
failing  quality  peanuts;  or  (7)  otherwise 
violates  any  provisions  of  the  Act  or  this 
program. 

USDA  will  use  injunctions  to  restrain 
-violations  and  withdraw  inspection 
services  from  alleged  violators. 

AMS  will  notify  the  FDA  of  the  names 
of  any  handlers  or  importers  known  to 
have  shipped  un-inspected  or  failing 
peanuts  into  human  consumption 
channels  and  the  lot  numbers  of  such 
peanuts.  AMS  also  will  publish  on  the 
AMS  Web  site  the  names  of  any  handler 
and  importer  and  the  failing  lots  not 
reported  as  reconditioned  or  disposed  to 
non-edible  outlets. 

Final  Regulatory  Flexibility  Analysis 

Piu'suant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  had  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  were  approximately  45  peanut 
handlers  and  38  importers  Uiat  were 
subject  to  regulation  under  the 
Agreement  and  non-signer  program,  and 
the  peanut  import  regulation.  An 
estimated  two-thirds  of  the  handlers  and 
nearly  all  of  the  importers  may  be 
classified  as  small  entities,  based  on  the 
documents  emd  reports  received  by 
USDA.  Small  agricultiual  service  firms, 
which  include  handlers  and  importers, 
are  defined  by  the  Small  Business 
Administration  (SEA)  (13  CFR  121.201). 
as  those  having  annual  receipts  of  less 
than  $5,000,000. 

An  approximation  of  the  number  of 
peanut  farms  that  could  be  considered 
small  agricultural  businesses  under  the 
SBA  definition  (less  than  $750,000  in 
annual  receipts  from  agricultural  sales) 
can  be  obtained  from  the  1997 
Agricultural  Census,  which  is  the  most 
recent  information  on  the  number  of 
farms  categorized  by  size.  There  were 
10,505  peanut  farms  with  sales  valued 
at  less  than  $500,000  in  1997, 
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representing  86  percent  of  the  total 
number  of  peanut  farms  in  the  U.S 
(12,221).  Since  the  Agricultural  Census 
does  not  use  $750,000  in  sales  as  a 
category,  $500,000  in  sales  is  the  closest 
approximation.  Assuming  that  most  of 
the  sales  from  those  farms  are 
attributable  to  peanuts,  the  percentage 
of  small  peanut  farms  in  1997  (less  than 
$750,000  in  sales)  was  Ukely  a  few 
percentage  points  higher  than  86 
percent,  and  may  have  shifted  a  few 
percentage  points  since  then.  Thus,  the 
proportion  of  small  peanut  farms  is 
likely  to  be  between  80  and  90  percent. 

Two-year  average  peanut  production 
foi  the  2000  and  2001  crop  years  was 
3.711  billion  pounds,  harvested  from 
1.363  milhon  acres,  yielding  2,723 
pounds  per  acre.  The  average  value  of 
production  for  the  two-year  period  was 
$948,777  million,  as  reported  on  the 
National  Agricultural  Statistics  Service 
(NASS)  Web  site  as  of  August  2002 
[http://www.nass.  usda.gov:81/idepd/ 
report.htm).  The  average  grower  price 
over  the  two-year  period  was  $0.26  per 
pound,  and  the  average  value  per 
harvested  acre  was  $707.  Dividing  the 
two-year  average  value  of  production 
($948,177  million)  by  the  estimated 
12,221  farms  yields  an  estimated 
revenue  per  farm  of  approximately 
$77,600. 

The  Agricultural  Census  presents 
farm  sizes  in  ranges  of  acres,  and 
median  farm  size  in  1997  was  between 
50  and  99  acres.  The  median  is  the 
midpoint  ranging  from  the  largest  to  the 
smallest.  Median  farm  size  in  terms  of 
aimual  sales  revenue  was  between 
$100,000  and  $250,000.  Several 
producers  may  own  a  single  farm 
jointly,  or,  conversely,  a  producer  may 
own  several  farms.  In  the  peanut 
industry,  there  is,  on  average,  more  than 
one  producer  per  farm.  Dividing  the 
two-year  average  value  of  production  of 
$948,777  million  by  an  estimated  23,000 
commercial  producers  (2002 
Agricultural  Statistics,  USDA,  Table  11- 
10)  results  in  an  estimate  of  average 
revenue  per  producer  of  approximately 
$41,251. 

Oilmill  operators,  blanchers,  and 
private  chemical  laboratories  are  subject 
to  this  rule  to  the  extent  that  they  must 
comply  with  reconditioning  provisions 
under  §  996.50  and  reporting  and 
recordkeeping  requirements  under 
§  996.71.  There  are  several  such  entities 
in  the  peanut  industry  and  these 
requirements  are  applied  uniformly  to 
these  entities,  whethe'r  large  or  small.  In 
addition,  there  are  currently  10  State 
inspection  programs  (FSIS)  that  will 
perform  inspection  under  this  new 
prbgram. 


Importers  of  peanuts  cover  a  broad 
range  of  business  entities,  including 
fresh  and  processed  food  handlers  and 
commodity  brokers  who  buy 
agricultiual  products  on  behalf  of 
others.  Under  the  2001  import  quota, 
approximately  38  business  entities 
imported  approximately  126  million 
pounds  of  low  duty  peanuts  (sometimes 
called  "duty  free"  quota  peanuts).  That 
import  quota  period  ended  December 
31,  2001,  for  Mexico,  and  March  31. 
2002,  for  Argentina,  Israel,  and  other 
countries.  Some  large,  corporate 
handlers  are  also  importers  of  peanuts. 
AMS  is  not  aware  of  any  peanut 
producers  who  imported  peanuts  during 
any  of  the  recent  quota  years.  The 
majority  of  peanut  importers  have 
aimual  receipts  under  $5,000,000. 
Customs  brokers  may  provide  import 
services  to  importers  who  are  regulated 
under,  and  accoimtable,  to  this  rule. 
They  must  assiu°e  that  entry 
requirements  under  §  996.60  and 
reporting  and  recordkeeping 
requirements  under  §  996.71  are  met. 
These  requirements  are  not  applied 
disproportionately  to  small  Customs 
brokers. 

In  view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of  peanut 
producers,  handlers,  and  importers  may 
be  classihed  as  small  entities.  In 
addition,  it  may  be  assumed  that  many 
oilmill  operators  and  blanchers  also  are 
small  entities. 

The  quality  and  handling 
requirements  of  the  prior  peanut  quality 
programs  have  been  in  effect  for  more 
than  36  years  and  for  imported  peanuts 
for  more  than  six  years.  Handlers  and 
importers  have  been  the  segment  of  the 
industry  directly  regulated  under  the 
three  peanut  programs,  and  they  are  in 
general  agreement  that  the  industry  has 
changed  greatly  since  the  establishment 
of  the  Agreement  in  1965. 

With  only  a  few  exceptions,  the 
quality  and  handling  standards  in  this 
peanut  program  are  the  same  as,  or 
similar  to,  the  requirements  previously 
in  effect  for  domestically  produced  and 
imported  peanuts.  The  few  exceptions 
are  relaxations  in  requirements  that  will 
benefit  handlers  and  importers.  These 
requirements  were  subject  to  regulatory 
flexibility  analysis  and  were  found  to 
not  disproportionately  affect  small 
entities. 

The  Act  requires  that  all  peanuts 
marketed  in  the  United  States  be 
officially  inspected  and  graded  by 
Federal  or  Federal-State  inspectors.  The 
Act  further  requires  that  USDA  make 
identifying  and  combating  the  presence 
of  all  quality  concerns  a  priority  in  the 
development  of  quality  and  handling 
standards  and  in  the  inspection  of  all 


peanuts  in  the  domestic  market.  Finally, 
USDA  is  to  "*   *   *  provide  adequate 
safeguards  against  all  quality  concerns 
related  to  peanuts."  The  new  peanut 
program  is  to  be  estctblished  in 
consultation  with  the  Board 

This  program  establishes  imder  part 
996  the  minimum  quality  and  handling 
standards  that  were  in  effect  on  May  13, 
2002,  the  date  the  Act  became  effective, 
with  relaxations  recommended  by 
interim  Board  members  and  peanut 
growers  and  handlers.  Peanuts  may  not 
be  entered  into  human  consiunption 
channels  unless  the  peanuts  are 
inspected  and  meet  minimum  quality 
standards  for  size,  damage,  defects, 
foreign  material  and  moisture,  and  not 
exceed  maximiun  aflatoxin  content 
specified  in  this  rule.  Handling 
standards  include  the  same  positive  lot 
identification,  sampling  and  inspection 
procedures,  and  prohibitions  on 
commingling  certified  and  non-edible 
peanuts  as  were  in  effect  under  the  three 
previous  programs.  Peanuts  failing  to 
meet  the  quality  standards  of  this  part, 
or  which  are  not  handled  consistent 
with  the  handling  standards  of  this  part, 
may  not  be  used  for  human 
consumption  in  the  United  States. 

All  USDA  required  sampling,  quality 
certification,  and  lot  identification  is 
conducted  by  the  Inspection  Service. 
Chemical  analysis  is  conducted  by 
USDA  or  USDA-approved  laboratories. 
Private  laboratories  must,  among  other 
things,  agree  to  send  copies  of  all 
aflatoxin  analyses  conducted  by  the 
laboratory  to  USDA.  Foreign  produced 
peanuts  stored  in  bonded  warehouses 
are  subject  to  Customs  Service  audits. 
Handlers  and  importers  must  reimburse 
the  Inspection  Service  and  USDA 
laboratories  and  approved  private 
laboratories,  for  services  provided  and 
costs  incurred  in  the  sampling,  grade 
inspection  and  chemical  analysis  of 
peanuts.  Incoming  inspections  range 
from  $4.00  to  $6.25  per  ton  of  farmers 
stock  peanuts.  Sampling  and  outgoing 
grade  inspections  vary  with  the  Federal 
and  each  Federal-State  Inspection 
Service  and  range  from  $1.50  to  $3.00  a 
ton.  Chemical  analysis  for  aflatoxin 
averages  $40.00  per  analysis.  These 
costs  to  handlers  and  importers  also 
were  incurred  under  the  previous  three 
programs.  Thus,  there  is  no  net  increase 
in  financial  burden  attributable  to  these 
aspects  of  the  new  program.  ' 

This  action  imposes  on  handlers  and 
importers  a  minor  reporting  requirement 
in  addition  to  that  imposed  under  the 
previous  peanut  programs  (reporting 
acquisitions  of  Segregation  2  and  3 
farmers  stock  peanuts).  However, 
importers  and  non-signatory  handlers 
under  the  previous  programs  have  a 
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minor  decrease  in  reporting 
requirements,  because  they  are  no 
longer  required  to  submit  evidence  of 
proper  disposition  of  failing  lots.  That 
task  is  completed  by  the  USDA. 
Recordkeeping  requirements  remain  the 
same  as  required  under  the  three 
previous  peanut  programs.  The 
information  collection  burden  under  the 
previous  programs  totaled  411  reporting 
hours  and  269  recordkeeping  hours. 
These  were  approved  under  OMB  Nos. 
0581-0067  (Agreement),  0581-0163 
(non-signers),  and  0581-0176  (imports). 

Changes  affecting  regulated  entities: 
Under  this  program,  handlers  are  no 
longer  subject  to  any  payment  of 
assessments  on  farmers  stock  peanuts 
acquired.  Under  the  Agreement  and 
non-signer  program,  handlers  were 
assessed  $.33  per  net  farmers  stock  ton 
of  peanuts  acquired.  This  totaled  over 
$515,000  for  the  2000  crop.  Assessments 
collected  from  signatory  handlers 
provided  for  the  administration  of  the 
PAC.  Assessments  collected  from  non- 
signatory  Jiandlers  helped  reimburse 
USDA  for  administration  of  the  non- 
signer  program.  There  are  no  such 
assessments  under  this  peanut  program. 

The  previous  peanut  programs 
prohibited  the  use  of  Segregation  2  and 
3  farmers  stock  peanuts  in  human 
consumption  channels.  This  program 
removes  that  prohibition  and  allows 
•such  peanuts  to  be  handled  and 
marketed  in  higher  return  outlets. 
Handlers  sought  this  change.  As  noted 
above,  handlers  believe  that  modem 
milling  technologies  enable  handlers  to 
remove  poor  quality  and  contaminated 
peanut  kernels  in  the  shelling  and 
milling  operation.  This  change  from  the 
previous  programs'  requirements 
enables  more  peanuts  to  be  marketed  at 
higher  market  values  for  human 
consmnption.  Segregation  2  and  3 
peanuts,  in  a  normal  crop  year,  average 
around  1  percent  of  total  production. 
Thus,  for  the  2000  and  2001  crop  years, 
an  estimated  37  million  pounds  of 
additional  farmers  stock  peanuts  would 
have  been  available  for  human 
consumption  channels. 

Handlers  stated  that  peanuts  used  in 
the  manufacturing  of  imported  peanut 
butter  and  peanut  paste  are  not 
restricted  to  Segregation  1  quality 
peanuts  produced  in  those  exporting 
countries.  They  contended  that  use  of 
Segregation  2  and  3  quality  peanuts  for 
human  consumption,  after  careful  and 
efficient  sorting  and  milling  processes, 
would  level  the  playing  field  for  the 
U.S.  peanut  industry.  Outgoing 
inspection  will  ensure  that  poor  quality 
peanuts  do  not  enter  domestic  edible 
consumption  market  channels. 


Grower  and  handler  revenues  are 
likely  to  increase  slightly  due  to  the 
ability  to  sell  Segregation  2  and  3 
quality  peanuts  for  human  consumption 
use.  This  change  is  not  expected  to 
affect  small  and  large  entities 
differently. 

If  Segregation  2  and  3  peanuts  are 
handled  for  human  consmnption,  it  is 
reasonable  to  assume  that  fewer  poor 
quality  peanuts  will  be  available  for 
crushing  into  oil  and  other  non-edible 
use  such  as  animal  feed.  Thus,  if  normal 
supply  and  demand  factors  take  affect, 
the  price  of  oilstock  quality  peanuts 
could  rise.  A  higher  percentage  of 
sheller  oilstock  residuals  are  likely  to  be 
sorted  out  of  Segregation  2  and  3 
peanuts  during  the  initial  shelling 
process.  Therefore,  not  all  of  the 
peanuts  in  Segregation  2  and  3  lots  will 
be  edible,  and  the  supply  of  oilstock 
peanuts  will  not  be  cut  off  completely. 
The  market  value  of  peanuts  used  for 
crushing  into  oil  and  added  to  animal 
feed  could  increase. 

Further,  blanching  operations  could 
realize  an  increase  in  business  because 
blanching,  as  a  last  resort  in 
reconditioning  a  failing  lot,  will  likely 
be  used  in  the  final  preparation  of 
shelled  peanuts  originating  from 
Segregation  2  and  3  peanuts  for  human 
consumption. 

Finally,  handlers  with  blanching 
facilities  dedicated  exclusively  to  the 
handler's  own  peanuts  may  move  a  lot 
of  shelled  peanuts  directly  fi-om  the 
shelling  operation  to  their  dedicated 
blanching  operations  without  first 
obtaining  grade  inspection  and  PLI  on 
the  lot.  Handlers  recommended 
removing  the  required  inspection  and 
PLI  prior  to  blanching  at  their  own, 
dedicated  facilities  because  the  nature 
of  the  peanuts  change  in  the  blanching 
process  and  the  peanuts  must  be 
inspected  immediately  after  blanching, 
rendering  the  first  inspection 
redundant.  This  would  apply  only  to 
lots  blanched  in  the  handler's  own 
blanching  facility  that  does  not  blanch 
peanuts  belonging  to  others,  thus 
eliminating  the  need  to  establish  PLI 
prior  to  blanching.  This  streamlined 
handling  process  will  increase 
efficiency  of  the  handling  of  peanuts 
that  the  handler  intends  to  blanch. 
Handler  costs  for  such  lots  are  reduced 
by  inspecting  the  lot  once,  rather  than 
twice.  While  this  change  may  tend  to  be 
most  beneficial  to  those  handlers  who 
are  mostly  larger  operations  with  their 
own,  dedicated,  bleuiching  facilities,  it 
should  not  have  an  adverse  impact  on 
small  handlers. 

Reporting  and  recordkeeping 
requirements  under  this  peanut  program 
are  not  expected  to  adversely  impact 


small  businesses,  and  there  is  no 
indication  that  large  and  small 
businesses  would  be  impacted 
differently.  Under  this  program, 
handlers  and  importers  must  report 
monthly  acquisitions  of  Segregation  2 
and  3  peanuts — a  minor  increase  from 
the  previous  programs  when  only 
Segregation  1  peanuts  were  reported. 
However,  the  benefits  of  being  able  to 
handle  those  peanuts  for  possible  edible 
consumption  outweigh  the  increased 
reporting  requirement.  Further,  this 
minor  increase  in  reporting  is  offset  by 
a  decrease  in  reporting  disposition  of 
failing  peanut  lots  for  non-signatory 
handlers  and  importers.  In  the  case  of 
imports,  few,  if  any,  peanuts  are 
imported  in  farmers  stock  form  because 
of  the  extra  weight  and  bulk  of  the 
peanut  shell. 

The  other  provisions  in  this  peanut 
program  are  the  same  as,  or  similar  to, 
the  requirements  in  effect  for 
domestically  produced  and  imported 
peanuts  for  the  last  several  years.  Those 
requirements  were  subject  to  prior 
regulatory  flexibility  analysis. 

USDA  has  considered  alternatives  to 
this  program.  The  Act  provides  that  a 
new  program  be  established  for  the  2002 
peanut  crop.  An  alternative  would  have 
been  to  continue  the  2001  regulations 
for  the  entire  2002  crop.  However,  based 
on  industry  comment,  implementation 
of  a  new  program  as  soon  as  possible 
after  harvest  began  was  preferable  to 
continuing  the  previous  programs. 
USDA  has  met  with  the  interim  Board 
which  is  representative  of  the  industry 
and  has  included  nearly  all  of  its 
recommendations  in  this  rule.  The 
initial  draft  prepared  by  USDA 
proposed  a  streamlined  program  with 
less  USDA  oversight  of  handling 
standards.  However,  the  interim  Board 
suggested  that  oversight  provisions  in 
the  previous  programs  be  included  in 
this  program  to  assure  the  continued 
high  quality  and  wholesomeness  of 
peanuts  entered  into  human 
consumption  channels  in  the  U.S.  Draft 
provisions  were  posted  on  the  USDA 
website  and  comments  were  received. 
Most  comments  confirmed  the  Board's 
consensus  that  significant  changes  in 
the  previous  programs  were  not 
necessary.  One  proposal  included 
changing  screen  sizes  to  allow  smaller 
kernels  to  be  included  in  lots  intended 
for  human  consumption  use.  Comments 
advised  against  such  a  relaxation  in  the 
interim  final  rule.  The  majority  of 
coimnents  to  the  interim  final  rule  on 
this  topic  favored  the  relaxation. 
However,  USDA  has  decided  to  review 
this  proposal  further  and  not  to  make 
such  a  change  at  this  time.  Thus,  this 
program  is  substemtially  the  same  as 
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USDA's  three  previous  peanut 
programs. 

Except  as  previously  discussed, 
USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule.  A  small  business 
guide  on  complying  with  AMS'  fresh 
fruit,  vegetable,  and  specialty  crop 
programs  similar  to  this  peanut  program 
may  be  viewed  at  the  following  web 
site:  http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  or  compliance  with 
this  program  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Information  Collection 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  information  collection 
requirements  under  the  Agreement, 
non-signers  and  import  programs  were 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
Nos.  0581-0067,  0581-0163  and  0581- 
0176,  respectively.  However,  with  the 
termination  of  those  peanut  programs, 
reporting  and  recordkeeping  burdens  on 
peanut  handlers  and  importers  have 
been  terminated.  OMB  burden  hoiu's 
under  the  previous  programs  were  540 
hours.  The  burden  under  the  new 
program  is  estimated  to  be  463  hours. 
An  estimated  367  hoius  (nearly  80 
percent)  of  the  new  program  biurfen  is 
for  recordkeeping,  which  handlers  and 
importers  would  normally  do  under 
good  business  practices. 

The  Act  specifies  in  §  1604(c)(2)(A) 
that  any  new  quality  and  handling 
standards,  established  pursuant  to  the 
Act,  may  be  implemented  without 
regard  to  the  Paperwork  Reduction  Act. 
Nonetheless,  USDA  has  considered  the 
reporting  and  recordkeeping  burden  on 
handlers  and  importers  under  the  new 
program. 

Handlers  and  importers  are  required 
to  complete  and  submit  only  one  report 
to  USDA — a  monthly  acquisition  of 
farmers  stock  peanuts.  Acquisitions  of 
Segregation  2  and  3  peanuts  must  now 
be  reported  because  those  peanuts  can 
be  prepared  for  edible  markets.  Because 
Segregation  2  and  3  peanuts  normally 
account  for  around  1  percent  of  each 
peanut  crop,  this  change  is  expected  to 
represent  only  a  minor  increase  in  the 
reporting  biuden  under  the  new 
program.  Non-signatory  handlers  and 
importers  are  no  longer  required  to 
submit  evidence  of  disposition  of  failing 
lots,  which  reduces  their  reporting 
burden.  Recordkeeping  requirements 
remain  the  same  as  required  under  the 
three  previous  peanut  programs. 


USDA  held  several  meetings  with  the 
interim  Board,  Inspection  Service 
supervisors,  posted  a  draft  rule  on  the 
internet  for  comments,  and  considered 
all  comments,  prior  to  publishing  the 
interim  final  rule.  Twenty-five 
comments  were  received  to  the  interim 
final  rule  and  all  were  carefully 
considered  in  developing  this 
finalization  action.  As  earlier  discussed, 
changes  have  been  made,  to  the  interim 
final  rule.  Any  additional  changes  will 
be  considered  in  consultation  with  the 
Peanut  Standards  Board,  as  provided  for 
in  the  Act.  USDA  also  has  reviewed  this 
rule  with  FSA  and  incorporated  the 
suggested  clarifications  suggested  by  the 
Customs  Service.  The  program 
established  in  the  interim  final  rule  and 
finalized  in  this  rulemaking  action  is 
substantially  the  same  as  the  three 
previous  peanut  programs.  The  2002 
crop  harvest  is  now  complete. 

Section  1601  of  the  Act  also  specifies 
that  promulgation  of  the  standards  and 
administration  of  the  new  peanut 
quality  program  shall  be  made  without 
regard  to:  (A)  The  Paperwork  Reduction 
Act;  (B)  the  Statement  of  Policy  of  the 
Secretary  of  Agriculture  effective  July 
24,  1971  (36  FR  13804),  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking;  and 
(C)  the  notice  and  comment  provisions 
of  section  553  of  title  5,  United  States 
Code. 

Section  553  of  title  5  provides  that, 
upon  good  cause,  the  rule  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
Farm  Bill  required  that  the  rule  be 
effective  for  the  2002  crop  year  and  the 
interim  final  rule  became  effective  at  the 
beginning  of  the  2002  harvest  season.  A 
30  day  comment  period  was  provided  in 
the  interim  final  rule  and  all  comments 
received  were  considered.  This  rule 
finalizes  the  interim  final  rule  and 
implements  five  minor  revisions  which 
improve  the  overall  effectiveness  of  the 
interim  final  rule.  Based  on  the  above, 
USDA  finds  that  good  cause  exists  for 
making  this  rule  effective  one  day  after 
publication  in  the  Federal  Register. 

List  of  Subiects  in  7  CFR  Part  996 

Food  grades  and  standards.  Imports, 
Peanuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  authority  of  7 
U.S.C.  601-674  and  Public  Law  107- 
171,  7  CFR  chapter  IX  is  amended  as  set 
forth  below. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  996  which  was 
published  at67FR57129on  September 


9,  2002.  is  adopted  as  a  final  rule  with 
the  following  changes: 

PART  996— MINIMUM  QUALITY  AND 
HANDLING  STANDARDS  FOR 
DOMESTIC  AND  IMPORTED  PEANUTS 
MARKETED  IN  THE  UNITED  STATES 

Authority:  Sees.  1308.  Pub.  L.  107-171, 
116  Stat.  178  (U.S.C.  7958). 

Definitions 

1.  Section  996.2  is  revised  to  read  as 
follows: 

§996.2    Conditional  release. 

Conditional  release  means  release    ^"~ 
from  U.S.  Customs  Service  custody  to. 
the  importer  for  purposes  of  handling 
and  USDA  required  sampling, 
inspection  and  chemical  analysis. 

2.  Section  996.7  is  revised  to  read  as 
follows: 

§996.7    Importer. 

Importer  means  a  person  who  engages 
in  the  importation  of  foreign  produced 
peanuts  into  the  United  States. 

3.  Section  996.30  is  amended  by  ■ 
revising  paragraph  (b)  to  read  as  follows: 

§996.30    Incoming  quality  standards. 

***** 

(b)  Moisture.  No  handler  or  importer 
shall  receive  or  acquire  farmers  stock  . 
peanuts  for  subsequent  disposition  to 
human  consumption  outlets  containing 
more  than  10.49  percent  moistiue: 
Provided,  That  peanuts  of  a  higher 
moisture  content  may  be  received  and 
dried  to  not  more  than  10.49  percent 
moisture  prior  to  storing  or  milling;  and 
Provided  further.  That  Virginia-type 
peanuts  used  for  seed  may  be  received 
or  acquired  containing  up  to  11.49 
percent  moisture. 
***** 

4.  Section  996.40  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§996.40    Handling  standards. 

***** 

(b)  *  *  * 

(4)  Upon  call  from  the  laboratory,  the 
handler  or  importer  shall  cause  Sample 
2  to  be  ground  by  the  Inspection 
Service,  USDA  or  USDA-approved 
laboratory  in  a  "subsampling  mill."  The 
resultant  ground  subsample  from 
Sample  2  shall  be  of  a  size  specified  by 
the  Inspection  Service  and  it  shall  be 
designated  as  "Subsample  2-AB."  Upon 
call  from  the  laboratory,  the  handler 
shall  cause,jSample  3  to  be  ground  by 
the  Inspection  Service,  USDA  or  USDA- 
approved  laboratory  in  a  "subsampling 
mill."  The  resultant  ground  subsample 
from  Sample  3  shall  be  of  a  size 
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specified  by  Inspection  Service  and 
shall  be  designated  as  "Subsample  3- 
AB."  "Subsamples  2-AB  and  3-AB" 
shall  be  analyzed  only  in  a  USDA 
laboratory  or  a  USDA-approved 
laboratory  and  each  shall  be 
accompanied  by  a  notice  of  sampling. 
The  results  of  each  assay  shall  be 
reported  by  the  laboratory  to  the  handler 
and  to  USDA. 
***** 

5.  Section  996.60  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§996.60    Safeguard  procedures  for 
imported  peanuts. 

***** 

(c)  Early  arrival  and  storage.  Peanut 
lots  sampled  and  inspected  upon  arrival 
in  the  United  States,  but  placed  in 
storage  for  more  than  one  month  prior 
to  beginning  of  the  quota  year  for  which 
the  peanuts  will  be  entered,  must  be 
reported  to  USDA  at  the  time  of 
inspection.  The  importer  shall  file 
copies  of  the  Customs  Service 
documentation  showing  the  volume  of 
peanuts  placed  in  storage  and  location, 
including  any  identifying  number  of  the 
storage  warehouse.  Such  peanuts  should 
be  stored  in  clean,  dry  warehouses  and 
under  cold  storage  conditions  consistent 
with  industry  standards.  USDA  may 
require  re-inspection  of  the  lot  at  the 
time  the  lot  is  declared  for  entry  with 
the  Customs  Service. 


Dated:  lanuary  3.  2003. 
A.F.  Yales, 

Administrator.  Agricultural  Marketing 

Service. 

[FR  Doc.  03-367  Filed  1-8-03;  8:45  am] 

BILLING  CODE  341(M)2-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  211 

Regulation  K;  Docket  No.  R-1114 

International  Banking  Operations; 
International  Lending  Supervision 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System.  » 

ACTION:  Final  rule. 

summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (BoarcJJ  is 
amending  its  regulations  relating  to 
international  lending  by  simplifying  the 
discussion  concerning  the  accounting 
for  fees  on  international  loans  to  make 
the  regulation  consistent  with  generally 
accepted  accounting  principles  (GAAP). 
EFFECTIVE  DATE:  February  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Martinson,  Associate 


Director  (202/452-3640),  Division  of 
Banking  Supervision  and  Regulation;  or 
Ann  Misback,  Assistant  General 
Counsel  (202/452-3788),  or  Melinda 
Milenkovich,  Counsel  (202/452-3274), 
Legal  Division,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  & 
Street,  NW,  Washington,  DC  20551.  For 
users  of  Telecommunications  Device  for 
the  Deaf  ("TDD")  only,  contact  202/ 
263-4869. 

SUPPLEMENTARY  INFORMATION:  The 
International  Lending  Supervision  Act 
of  1983  (ILSA),  12  U.S.C.  3901,  et  seq., 
requires  each  federal  banking  agency  to 
evaluate  the  foreign  country  exposure 
and  transfer  risk  of  banking  institutions 
within  its  jurisdiction  for  use  in 
examination  and  supervision  of  such 
institutions.  To  implement  ILSA,  the 
federal  banking  agencies,  through  the 
Interagency  Country  Exposure  Review 
Committee  (ICERC),  assess  and 
categorize  countries  on  the  basis  of 
conditions  that  may  lead  to  increased 
transfer  risk.  Transfer  risk  may  arise  due 
to  the  possibility  that  an  asset  of  a 
banking  institution  cannot  be  serviced 
in  the  currency  of  payment  because  of 
a  lack  of,  or  restraints  on,  the 
availability  of  foreign  exchange  in  the 
country  of  the  obligor.  Section  905(a)  of 
ILSA  directs  each  federal  banking 
agency  to  require  banking  institutions 
within  its  jurisdiction  to  establish  and 
maintain  a  special  reserve  whenever  the 
agency  determines  that  the  quality  of  an 
institution's  assets  has  been  impaired  by 
a  protracted  inability  of  public  or 
private  borrowers  in  a  foreign  country  to 
make  payments  on  their  external 
indebtedness,  or  no  definite  prospects 
exist  for  the  orderly  lestoration  of  debt 
service.  12  U.S.C.  3904(a).  In  keeping 
with  the  requirements  of  ILSA,  on 
February  13,  1984,  the  Board,  the 
Federal  Deposit  Insurance  Corporation, 
.  and  the  Office  of  the  Comptroller  of  the 
Currency  (collectively,  the  federal 
banking  agencies)  issued  a  joint  notice 
of  final  rulemaking  requiring  banking 
institutions  to  establish  special  reserves, 
the  allocated  transfer  risk  reserve 
(ATRR),  against  the  risks  presented  in 
certain  international  assets.  (49  FR 
5594). 

ILSA  also  requires  the  federal  banking 
agencies  to  promulgate  regulations  for 
accounting  for  fees  charged  by  banking 
institutions  in  connection  with 
international  loans.  Section  906(a)  of 
ILSA  (12  U.S.C.  3905(a))  deals 
specifically  with  the  restructuring  of 
international  loans  to  avoid  excessive 
debt  service  burden  on  debtor  coimtries. 
This  section  requires  banking 
institutions,  in  connection  with  the 
restructuring  of  an  international  loan,  to 


amortize  any  fee  exceeding  the 
administrative  cost  of  the  restructuring 
jver  the  effective  fife  of  the  loan. 
Section  906(b)  of  ILSA  (12  U.S.C. 
3905(b))  deals  with  all  international 
loans  and  requires  the  federal  banking 
agencies  to  promulgate  regulations  for 
accounting  for  agency,  commitment,  • 
management  and  other  fees  in 
connection  with  such  loans  to  assure 
that  the  appropriate  portion  of  such  fees 
is  accrued  in  income  over  the  effective 
life  of  each  such  loan. 

When  ILSA  was  enacted  in  1983  and 
the  regulation  on  accounting  for 
international  loan  fees  was  promulgated 
on  March  29,  1984,  Congress  and  the 
federal  banking  agencies  considered  that 
the  application  of  the  broad  fee 
accounting  principles  for  banks 
contained  in  GAAP  were  insufficient  to 
accomplish  adequate  uniformity  in 
accounting  principles  in  this  area. 
Accordingly,  the  Board's  regulation 
provided  a  separate  accounting 
treatment  for  each  type  of  fee  charged  by 
banking  institutions  in  connection  with 
their  international  lending.  Since  that 
time,  the  Financial  Accounting 
Standards  Board  (FASB)  has  revised  the 
GAAP  rules  for  fee  accounting  for 
international  loans  in  a  manner  that 
accommodates  the  specific  requirements 
of  section  906  of  ILSA.  In  order  to 
reduce  the  regulatory  binden  on 
banking  institutions,  and  simplify  its 
regulations,  the  Board  proposed  to 
eliminate  from  Subpart  D  the 
requirements  as  to  the  particular 
accounting  method  to  be  followed  in 
accounting  for  fees  on  international 
loans  and  require  instead  that 
institutions  follow  GAAP  in  accomiting 
for  such  fees. 

No  public  comments  were  received 
concerning  the  Board's  proposal  and  it 
is  being  adopted  as  proposed.  In  the 
event  that  the  FASB  changes  the  GAAP 
rules  on  fee  accounting  for  international 
loans,  the  Board  will  reexamine  its 
regulation  in  light  of  ILSA  to  assess  the 
need  for  a  revision  to  the  regulation. 

Regulatory  Flexibility  Act 

The  Board  has  reviewed  the  final  rule 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
This  final  rule  revises  accounting 
mechanisms  for  fees  associated  with 
international  loans  and  harmonizes 
their  treatment  with  accounting 
principles  set  forth  in  other  regulations. 
Both  the  imderlying  regulation  and  the 
final  rule  primarily  affect  financial 
institutions  engaged  in  significant 
international  loan  transactions,  and  the 
overall  impact  of  the  final  rule  will  be 
to  reduce  regulatory  burden. 
Accordingly,  piu-suant  to  5  U.S.C. 
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6Q5(b),  the  Board  hereby  certifies  that 
the  fined  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  final  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget. 

The  collections  of  information 
associated  with  this  rulemaking  are 
found  in  12  CFR  211.43  and  211.44. 
This  information  is  required  to  evidence 
compliance  with  the  requirements  of 
Regulation  K  and  the  International 
Lending  Supervision  Act.  The 
respondents/recordkeepers  are  for- 
profit  financial  institutions,  including 
small  businesses. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  number.  The 
information  on  the  allocated  transfer 
risk  reserve  requested  in  section  211.43 
is  collected  in  the  Consolidated  Reports 
of  Condition  and  Income  (FFIEC  031 
and  041;  OMB  No.  7100-0036),  the 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies  (FR  Y-9C; 
OMB  No.  7100-0128),  and  the  Report  of 
Condition  for  Edge  and  Agreement 
Corporations  (FR  2886B;  OMB  No. 
7100-0086).  The  final  rule  would  not 
change  the  burden  associated  with  these 
reports.  The  information  requested  in 
section  211.44  on  international  assets  is 
collected  in  the  Country  Exposure 
Reports  (FFIEC  009/009a;  OMB  No. 
7100-0035)  and  the  burden  for  this 
report  also  remains  imchanged. 

No  comments  specifically  addressing 
the  collections  of  information  were 
received. 

The  Federal  Reserve  has  a  continuing 
interest  in  the  public's  opinions  of  our 
collections  of  information.  At  any  time, 
comments  regarding  any  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  biuden  may 
be  sent  to:  Secretary,  Board  of  Governors 
of  the  Federal  Reserve  System.  20th  and 
C  Streets,  N.W.,  Washington,  DC  20551; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(7100-0036.  7100-0128,  7100-0086  or 
7100-0035),  Washington,  DC  20503. 

Plain  Language 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  requires  each  federal  banking 
agency  to  use  plain  language  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  Toward  this  end,  the 
Board  used  a  variety  of  plain  language 


techniques  in  drafting  this  amendment. 
The  Board  invited  comments  on  how  to 
make  the  changes  proposed  by  this 
rulemaking  easier  to  understand.  No 
commenters  addressed  this  issue. 
Accordingly,  no  changes  were  made  to 
the  proposed  style  or  format. 

List  of  Subjects  in  12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banking.  Holding  companies, 
Investments,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  is  amending  12 
CFR  part  211  as  follows: 

PART  211— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  221  et  seq.,  1818, 
1835a,  1841  et  seq.,  3101  et  seq.,  3109  et  seq 

2.  Sections  211.41  through  211.45  are 
revised  to  read  as  follows: 

§  211 .41     Authority,  purpose,  and  scope. 

(a)  Authority.  This  subpart  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  under  the 
authority  of  the  International  Lending 
Supervision  Act  of  1983  (Pub.  L.  98- 
181,  title  IX,  97  Stat.  1153) 
(International  Lending  Supervision  Act); 
the  Federal  Reserve  Act  (12  U.S.C.  221 
et  seq.)  (FRA),  and  the  Bank  Holding 
Company  Act  of  1956,  as  amended  (12 
U.S.C.  1841  et  seq.)  (BHC  Act). 

(b)  Purpose  and  scope.  This  subpart  is 
issued  in  furtherance  of  the  purposes  of 
the  International  Lending  Supervision 
Act.  It  applies  to  State  banks  that  are 
members  of  the  Federal  Reserve  System 
(State  member  banks);  corporations 
organized  under  section  25A  of  the  FRA 
(12  U.S.C.  611  through  631)  (Edge 
Corporations);  corporations  operating 
subject  to  an  agreement  with  the  Board 
under  section  25  of  the  FRA  (12  U.S.C. 
601  through  604a)  (Agreement 
Corporations);  and  bank  holding 
companies  (as  defined  in  section  2  of 
the  BHC  Act  (12  U.S.C.  1841(a))  but  not 
including  a  bank  holding  company  that 
is  a  foreign  banking  organization  as 
defified  in  §  211.21(o). 

§211.42    Definitions. 
For  the  purposes  of  this  subpart: 
(a)  Administrative  cost  means  those 
costs  which  are  specifically  identified 
with  negotiating,  processing  and 
consiunmating  the  loan.  These  costs 
include,  but  are  not  necessarily  limited 
to:  legal  fees;  costs  of  preparing  and 
processing  loan  documents;  and  an 
allocable  portion  of  salaries  and  related 


benefits  of  employees  engaged  in  the 
international  lending  function.  No 
portion  of  supervisory  and 
administrative  expenses  or  other 
indirect  expenses  such  as  occupancy 
and  other  similar  overhead  costs  shall 
be  included. 

(b)  Banking  institution  means  a  State 
member  bank;  bank  holding  company; 
Edge  Corporation  and  Agreement 
Corporation  engaged  in  banking. 
Banking  institution  does  not  include  a 
foreign  banking  organization  as  defined 
in  §211.21(0). 

(c)  Tederal  banking  agencies  means 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Comptroller  of  the 
Currency,  and  the  Federal  Deposit 
Insurance  Corporation. 

(d)  International  assets  means  those 
assets  required  to  be  included  in 
banking  institutions'  Country  Exposure 
Report  forms  (FFIEC  No.  009). 

(e)  International  loan  means  a  loan  as 
defined  in  the  instructions  to  the  Report 
of  Condition  and  Income  for  the 
respective  banking  institution  (FFIEC 
Nos.  031  and  041)  and  made  to  a  foreign 
government,  or  to  an  individual,  a 
corporation,  or  other  entity  not  a  citizen 
of,  resident  in,  or  organized  or 
incorporated  in  the  United  States. 

(f)  Restructured  international  loan 
means  a  loan  that  meets  the  following 
criteria: 

(1)  The  borrower  is  unable  to  service 
the  existing  loan  according  to  its  terms 
and  is  a  resident  of  a  foreign  country  in 
which  there  is  a  generalized  inability  of 
public  and  private  sector  obligors  to 
meet  their  external  debt  obligations  on 
a  timely  basis  because  of  a  lack  of,  or 
restraints  on  the  availability  of,  needed 
foreign  exchange  in  the  country;  and 

(2)  The  terms  of  the  existing  loan  are 
amended  to  reduce  stated  interest  or 
extend  the  schedule  of  payments;  or 

(3)  A  new  loan  is  maoe  to.  or  for  the 
benefit  of,  the  borrower,  enabling  the 
borrower  to  service  or  refinance  the 
existing  debt. 

(g)  Transfer  risk  means  the  possibility 
that  an  asset  cannot  be  serviced  in  the 
currency  of  payment  because  of  a  lack 
of,  or  restraints  on  the  availability  of, 
needed  foreign  exchange  in  the  country 
of  the  obligor. 

§  21 1 .43    Allocated  transfer  risk  reserve. 

(a)  Establishment  of  Allocated 
Transfer  Risk  Reserve.  A  banking 
institution  shall  establish  an  allocated 
transfer  risk  reserve  (ATRR)  for 
specified  international  assets  when 
required  by  the  Board  in  accordance 
with  this  section. 

(b)  Procedures  and  standards-{\) 
Joint  agency  determination.  At  least 
annually,  the  Federal  banking  agencies 
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shall  determine  jointly,  based  on  the 
standards  set  forth  in  paragraph  (b)(2)  of 
this  section,  the  following: 

(i)  Which  international  assets  subject 
to  transfer  risk  warrant  establishment  of 
anATRR; 

(ii)  The  amount  of  the  ATRR  for  the 
specified  assets;  and 

(iii)  Whether  an  ATRR  established  for 
specified  assets  may  be  reduced. 

(2)  Standards  for  requiring  A  TRR-[i) 
Evaluation  of  assets.  The  Federal 
banking  agencies  shall  apply  the 
following  criteria  in  determining 
whether  an  ATRR  is  required  for 
particular  international  assets: 

(A)  Whether  the  quality  of  a  banking 
institution's  assets  has  been  impaired  by 
a  protracted  inability  of  public  or 
private  obligors  in  a  foreign  coimtry  to 
make  payments  on  their  external 
indebtedness  as  indicated  by  such 
factors,  among  others,  as  whether: 

(1)  Such  obligors  have  failed  to  make 
full  interest  payments  on  external 
indebtedness;  or 

(2)  Such  obligors  have  failed  to 
comply  with  the  terms  of  any 
restructiued  indebtedness;  or 

(3)  A  foreign  country  has  failed  to 
comply  with  any  International  Monetary 
Fund  or  other  suitable  adjustment 
program;  or 

(B)  Whether  no  definite  prospects 
exist  for  the  orderly  restoration  of  debt 
service. 

(ii)  Determination  of  amount  of 
ATRR.  (A)  hi  determining  the  amoimt  of 
the  ATRR,  the  Federal  banking  agencies 
shall  consider: 

(1)  The  length  of  time  the  quality  of 
the  asset  has  been  impaired; 

(2)  Recent  actions  taken  to  restore 
debt  service  capability; 

(3)  Prospects  for  restored  asset 
quality;  and 

(4)  Such  other  factors  as  the  Federal 
banking  agencies  may  consider  relevant 
to  the  quality  of  the  asset. 

(B)  Tne  initial  year's  provision  for  the 
ATRR  shall  be  ten  percent  of  the 
principal  amount  of  each  specified 
international  asset,  or  such  greater  or 
lesser  percentage  determined  by  the 
Federal  banking  agencies.  Additional 
provision,  if  any,  for  the  ATRR  in 
subsequent  years  shall  be  fifteen  percent 
of  the  principal  amoimt  of  each 
specified  international  asset,  or  such 
greater  or  lesser  percentage  determined 
by  the  Federal  banking  agencies. 

(3)  Board  notification.  Based  on  the 
joint  agency  determinations  imder 
paragraph  (b)(1)  of  this  section,  the 
Board  shall  notify  each  banking 
institution  holding  assets  subject  to  an 
ATRR' 

(i)  Of  the  amount  of  the  ATRR  to  be 
established  by  the  institution  for 
specified  LDtemational  assets;  and 


(ii)  That  an  ATRR  established  for 
specified  assets  may  be  reduced. 

(c)  Accounting  treatment  ofATRR-{l) 
Charge  to  current  income.  A  banking 
institution  shall  establish  an  ATRR  by  a 
charge  to  current  income  and  the 
amounts  so  charged  shall  not  be 
included  in  the  banking  institution's 
capital  or  surplus. 

(2)  Separate  accounting.  A  banking 
institution  shall  account  for  an  ATRR 
separately  from  the  Allowance  for  Loan 
and  Lease  Losses,  and  shall  deduct  the 
ATRR  fix)m  "gross  loans  and  leases"  to 
arrive  at  "net  loans  and  leases."  The 
ATRR  must  be  established  for  each  asset 
subject  to  the  ATRR  in  the  percentage 
amount  specified. 

(3)  Consolidation.  A  banking 
institution  shall  establish  an  ATRR.  as 
required,  on  a  consolidated  basis.  For 
banks,  consolidation  should  be  in 
accordance  with  the  procedures  and 
tests  of  significance  set  forth  in  the 
instructions  for  preparation  of 
Consolidated  Reports  of  Condition  and 
Income  (FFIEC  031  and  041).  For  bank 
holding  companies,  the  consolidation 
shall  be  in  accordance  with  the 
principles  set  forth  in  the  "Instructions 
to  Consolidated  Financial  Statements 
for  Bank  Holding  Companies"  (Form 
F.R.  Y-9C).  Edge  and  Agreement 
corporations  engaged  in  banking  shall 
report  in  accordance  with  instructions 
for  preparation  of  the  Report  of 
Condition  for  Edge  and  Agreement 
Corporations  (Form  F.R.  2886b). 

(4)  Alternative  accounting  treatment. 
A  banking  institution  need  not  establish 
an  ATRR  if  it  writes  down  in  the  period 
in  which  the  ATRR  is  required,  or  has 
written  down  in  prior  periods,  the  value 
of  the  specified  international  assets  in 
the  requisite  amount  for  each  such  asset. 
For  piuposes  of  this  paragraph, 
international  assets  may  be  written 
down  by  a  charge  to  the  Allowance  for 
Loan  and  Lease  Losses  or  a  reduction  in 
the  principal  amount  of  the  asset  by 
application  of  interest  payments  or 
other  collections  on  the  asset;  provided, 
that  only  those  international  assets  that 
may  be  charged  to  the  Allowance  for 
Loan  and  Lease  Losses  pursuant  to 
generally  accepted  accounting 
principles  may  be  written  down  by  a 
charge  to  the  Allowance  for  Loan  and 
Lease  Losses.  However,  the  Allowance 
for  Loan  and  Lease  Losses  must  be 
replenished  in  such  amount  necessary 
to  restore  it  to  a  level  which  adequately 
provides  for  the  estimated  losses 
inherent  in  the  banking  institution's 
loan  portfolio. 

(5)  Reduction  of  ATRR.  A  banking 
institution  may  reduce  an  ATRR  when 
notified  by  the  Board  or,  at  any  time,  by 
writing  down  such  amount  of  the 


international  asset  for  which  the  ATRR 
was  established. 

§  21 1 .44    Reporting  and  disclosure  of 
internationai  assets. 

(a)  Requirements.  (1)  Piusuant  to 
section  907(a)  of  the  International 
Lending  Supervision  Act  of  1983  (Title 
IX,  Pub.  L.  98-181,  97  Stat.  1153) 
(ILSA),  a  banking  institution  shall 
submit  to  the  Board,  at  least  quarterly, 
information  regarding  the  amounts  and 
composition  of  its  holdings  of 
international  assets. 

(2)  Pursuant  to  section  907(b)  of  ILSA, 
a  banking  institution  shall  submit  to  the 
Board  information  regarding 
concentrations  in  its  holdings  of 
international  assets  that  are  material  in 
relation  to  total  assets  and  to  capital  of 
the  institution,  such  information  to  be 
made  publicly  available  by  the  Board  on 
request. 

(b)  Procedures.  The  format,  content 
and  reporting  and  filing  dates  of  the 
reports  required  under  paragraph  (a)  of 
this  section  shall  be  determined  jointly 
by  the  Federal  banking  agencies.  The 
requirements  to  be  prescribed  by  the 
Federal  banking  agencies  may  include 
changes  to  existing  reporting  forms 
(such  as  the  Coimtry  Exposure  Report, 
form  FFIEC  No.  009)  or  such  other 
requirements  as  the  Federal  banking 
agencies  deem  appropriate.  The  Federal 
banking  agencies  also  may  determine  to 
exempt  from  the  requirements  of 
paragraph  (a)  of  this  section  banking 
institutions  that,  in  the  Federal  banking 
agencies'  judgment,  have  de  minimis 
holdings  of  international  assets. 

(c)  Reservation  of  authority.  Nothing 
contained  in  this  rule  shall  preclude  the 
Board  from  requiring  from  a  banking 
institution  such  additional  or  more 
frequent  information  on  the  institution's 
holding  of  international  assets  as  the 
Board  may  consider  necessary. 

§  21 1 .45    Accounting  for  fees  on 
international  loans. 

(a)  Restrictions  on  fees  for 
restructured  international  loans.  No 
banking  institution  shall  charge,  in 
connection  with  the  restructuring-of  an 
international  loan,  any  fee  exceeding  the 
administrative  cost  of  the  restructuring 
unless  it  amortizes  the  amount  of  the  fee 
exceeding  the  administrative  cost  over 
the  effective  life  of  the  loan. 

(b)  Accounting  treatment.  Subject  to 
paragraph  (a)  of  this  section,  banking 
institutions  shall  account  for  fees  on 
international  loans  in  accordance  vdth 
generally  accepted  accounting 
principles. 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  6,  2003. 
Jennifer  J.  Johnson 
Secretary  of  the  Board 
[FR  Doc.  03-385  Filed  1-8-03;  8:45  am] 
BILUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

New  Animal  Drugs;  Change  of 
Sponsor's  Name  and  Address 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor's  name  from  Micro 
Chemical,  Inc.,  to  Micro  Beef 
Technologies  LTD  and  to  correct  the 
sponsor's  mailing  address. 
DATES:  This  rule  is  effective  January  9, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Newkirk,  Center  for  Veterinary 
Medicine  (HFV-100),  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855,  301-827-6967,  e- 
maii:  dnewkirk@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Micro 
Chemical,  Inc.,  Amarillo,  TX  79105,  has 
informed  FDA  of  a  change  of  name  and 
mailing  address  to  Micro  Beef 
Technologies  LTD,  P.O.  Box  9262, 
Amarillo,  TX  79105.  Accordingly,  the 
agency  is  amending  the  regulations  in 
21  CFR  510.600(c)  to  reflect  these 
changes. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Theirefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 


Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  360b,  371,379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  revising  the 
entry  for  "Micro  Chemical,  Inc."  and  in 
the  table  in  paragraph  (c)(2)  by  revising 
the  entry  for  "047126"  to  read  as 
follows: 

§  51 0.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 


(c)  *  *  * 
(1)  *  *  * 


Firm  name  and  address         °"^^®'®' 


Micro  Beef  Technologies 
LTD,  P.O.  Box  9262, 
Amarillo,  TX  79105. 


047126 


(2)  *  *  * 


^'^"code^'^'^         Firm  name  and  address 


047126  Micro  Beef  Technologies 

LTD,  P.O.  Box  9262, 
Amarillo,  TX  79105 


Dated:  December  31,  2002. 
Steven  D.  Vaughn, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-359  Filed  1-8-03;  8:45  am] 
BILUNG  CODE  4160-01-S 

DEPARTMENT  QF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

New  Animal  Drugs;  Change  of 
Sponsor's  Address 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  address  for  Pennfield  Oil  Co. 
DATES:  This  rule  is  effective  January  9, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Newkirk,  Center  for  Veterinary 
Medicine  (HFV-100),  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855,  301-827-6967;  e- 
mail:  dnewkirk@cvm.fda.gov. 


SUPPLEMENTARY  INFORMATION:  Pennfield  . 
Oil  Co.,  14040  Industrial  Rd.,  Omaha, 
NE  68137,  has  informed  FDA  of  a 
change  of  address  to  14040  Industrial 
Rd.,  Omaha,  NE  68144.  Accordingly,  the 
agency  is  amending  the  regulations  in 
21  CFR  510.600  to  reflect  the  change  of 
sponsor's  address. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A),  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procediue.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352, 
353.  360b,  371,379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  revising  the 
entry  for  "Pennfield  Oil  Co."  and  in  the 
table  in  paragraph  (c)(2)  by  revising  the 
entry  for  "053389"  to  read  as  follows: 

§510.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 


(c)** 
(1)** 


Firm  name  and  address 


Drug  lat)eler 
code 


Pennfield  Oil  Co.,  14040  Jn-    053389 
dustrial  Rd.,  Omaha,  NE 
68144. 


(2) 


Drug  \abe\er 
code 


Firm  name  and  address 


053389  Pennfield  Oil  Co.,  14040  In- 

dustrial Rd..  Omaha,  NE 
68144 


1162  Federal  Register /Vol.  68,  No.  6 /Thursday,  January  9,  2003 /Rules  and  Regulations 


Dated:  December  31,  2002. 
Steven  D.  Vaughn, 

Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-373  Filed  1-8-03;  8:45  am) 
BILUNG  CODE  4160-01-8 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-02-131] 

RIN2115-AA97 

Safety  and  Security  Zones:  Drilling  and 
Blasting  Operations,  HubLine  Project, 
Captain  of  the  Port,  Boston,  MA 

AGENCY:  Coast  Guard,  (DOT). 

ACTION:  Temporary  final  rule;  request  for 

comments;  correction. 

SUMMARY:  This  document  corrects  the 
temporary  final  rule;  request  for 
comments  published  in  the  Federal 
Register  on  December  9,  2002,  creating 
temporary  safety  and  security  zones 
around  the  Drillboat  No.  8  and  Lablift  IV 
to  protect  the  public  from  hazards 
associated  with  drilling  and  blasting 
operations  and  to  protect  the  vessels 
and  the  public  from  possible  acts  of 
terrorism.  Due  to  heavy  weather 
conditions  and  better  information  as  to 
the  makeup  of  the  ocean  floor  in  the 
area,  contractors  with  the  Hubline  Gas 
Pipeline  Project  decided  to  replace  the 
vessels  Drillboat  No.  8  and  Lablift  IV 
with  one  vessel,  the  lift  barge  Kaitlyn 
Eymard.  This  correction  amends  the 
temporary  final  rule  to  reflect  the 
change  of  vessels  that  the  security  and 
safety  zones  are  established  to  protect. 

DATES:  The  temporary  final  rule 
published  in  the  Federal  Register  is 
effective  from  November  18,  2002 
through  February  28,  2003.  These 
corrections  to  that  rule  are  effective 
December  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  temporary 
final  rule;  request  for  comments; 
correction,  contact  Chief  Petty  Officer 
Daniel  Dugery,  Marine  Safety  Office 
Boston,  Waterways  Safety  and  Response 
Division,  at  (617}  223-3000. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  Coast  Guard  published  a 
temporary  final  rule;  request  for 
comments  in  the  Federal  Register  on 
December  9,  2002  (67  FR  72840).  This 
rule  added  temporary  section  165.T01- 
131  to  part  165  of  Title  33  Code  of 


Federal  Regulations  creating  temporary 
safety  and  security  zones  around  the 
Drillboat  No.  8  and  the  Lablift  IV  from 
November  18,  2002  through  February 
28,  2003. 

Need  for  Correction 

As  published,  the  vessels  named  in 
the  temporary  final  rule  have  been 
changed.  Due  to  heavy  weather 
conditions  and  better  information  as  to 
the  makeup  of  the  ocean  floor  in  the 
area,  contractors  with  the  Hubline  Gas 
Pipeline  Project  determined  that  use  of 
a  single  vessel,  the  lift  barge  Kaitlyn 
Eymard,  would  be  safer  and  more 
effective  than  using  two  vessels, 
Drillboat  No.  8  and  Lablift  IV,  as 
currently  identified  in  the  temporary 
final  rule.  This  rule  removes  the 
Drillboat  No.  8  and  the  Lablift  IV  and 
replaces  it  with  the  lift  barge  Kaitlyn 
Eymard. 

Correction  of  Pubiication 

In  temporary  final  rule,  FR  Doc.  02- 
30928,  published  on  December  9,  2002 
(67  FR  72840),  make  the  following 
corrections: 

1.  On  page  72840,  in  the  first  column, 
on  lines  25,  38,  and  41,  in  the  second 
column,  line  60,  and  in  the  third 
column,  lines  18  and  29,  on  page  72841 
first  column,  line  24,  third  column,  line 
57,  and  on  page  72842,  first  column, 
lines  2,5,  and  14,  replace  the  words 
"Drillboat  No.  8  and  Lablift  IV"  with 
"Kaitlyn  Eymard". 

2.  On  page  72840,  first  column,  lines 
24,  31,  and  37,  second  column,  lines  59 
and  67,  and  third  column,  lines  23,  31, 
and  43,  on  page  72841,  in  the  third 
column,  line  62,  replace  the  word 
"vessels"  with  "vessel". 

3.  On  page  72840,  first  column,  lines 
24,  28,  and  35,  second  column,  line  64, 
third  column,  lines  23,  28,  30,  40,  41, 
53,  and  54,  on  page  72841,  first  column, 
lines  23,  37,  and  40,  second  column, 
line  2.  third  column,  lines  50  and  55, 
and  on  page  72842,  first  column,  line 
12,  replace  the  word  "zones"  with 
"zone". 

4.  On  page  72840,  first  column,  line 
33,  and  third  column,  line  8  replace, 
"800-PSr'  with  "high  pressure". 

5.  On  page  72840,  in  the  first  column, 
on  lines  30  and  35,  and  in  third  column, 
line  41,  replace  the  word  "these"  with 
"this". 

6.  On  page  72840,  in  the  first  column, 
on  lines  35  and  42,  in  the  second 
column,  lines  65  and  67,  in  the  third 
column,  lines  2  and  40,  and  on  page 
72841,  in  the  first  column,  on  line  25, 
replace  the  word  "are"  with  "is". 

7.  On  page  72840,  in  the  first  column, 
on  line  42  and  in  the  third  column,  on 


line  2,  replace  the  words  "they"  with 
"it". 

8.  On  page  72840,  in  the  third 
column,  on  line  24,  replace  the  word 
"them"  with  "it". 

9.  On  page  72840,  in  the  second 
column,  on  line  65,  replace  the  words 
"drill  barges"  with  "vessel". 

10.  On  page  72840,  in  the  third 
column,  on  line  19,  replace  the  words 
"drill  vessels  themselves"  with  "vessel 
itself. 

11.  On  page  72840,  in  the  third 
column,  on  line  44,  replace  the  word 
"each"  with  "the". 

12.  On  page  72840,  in  the  third 
column,  on  line  50,  replace  the  word 
"in"  with  "is". 

13.  On  page  72840,  in  the  second 
column,  on  line  64,  replace  the  word 
"affect"  with  "affects". 

14.  On  page  72840,  third  column,  line 
45,  replace  the  word  "each"  with  the 
word  "the". 

Dated:  December  24.  2002. 
B.M.  Salerno, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port.  Boston,  Massachusetts. 

[FR  Doc.  03-314  Filed  1-8-03:  8:45  am] 

BILUNG  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  69 
[GU02-01;  FRL-7433-5] 

Clean  Air  Act  Interim  Approval  of  the 
Alternate  Permit  Program;  Territory  of 
Guam 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  taking  direct  final 
action  to  grant  interim  approval  of  the 
alternate  permit  program  submitted  by 
the  Territory  of  Guam  (Guam).  In  EPA's 
November  13,  1996  direct  final  rule, 
EPA  granted  Guam,  as  well  as  owners 
and  operators  of  certain  sources  within 
Guam,  an  exemption  from  Title  V 
requirements  on  the  condition  that 
Guam  promulgate  and  administer  an 
approved  alternative  permit  program. 
EPA  granted  these  conditional 
exemptions  under  the  authority  of 
section  325  of  the  Clean  Air  Act  (Act). 
Interim  approval  of  Guam's  alternate 
permit  program  will  allow  sources  to  be 
permitted  under  an  approved  alternate 
permit  program  while  also  requiring 
Guam  to  make  additional  submissions 
to  fulfill  all  of  the  requirements  of  the 
conditional  exemption. 
DATES:  The  direct  final  rule  for  Guam  is 
effective  on  April  9,  2003  unless  adverse 
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or  critical  comments  are  received  by 
March  10,  2003.  If  EPA  receives  such 
comments,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Mail  comments  to  Gerardo 
Rios,  Chief  of  the  Permits  Office  (AIR- 
3),  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 
Copies  of  the  submitted  program  and 
other  supporting  information  used  in 
evaluating  the  alternate  permit  program 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
location:  Pacific  Insular  Area  Program, 
U.S.  EPA-Region  IX  (CMD-5),  U.S.  EPA- 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  California  94105. 
FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Machol.  EPA  Region  IX,  at  (415)  972- 
3770,  {Machol.Ben@epa.gov),  Pacific 
Insular  Area  Program,  or  Robert  Baker, 
at  (415)  972-3979,  Permits  Office,  Air 
Division,  at  the  EPA-Region  IX  address 
listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Final  Action  and  Implications 

A.  Interim  Approval  of  Guam's  Exemption 
Request 

B.  Expiration  and  Revocation  of  the 
'    Exemption  in  40  CFR  69.13(a) 

C.  Other  Terms  of  Conditional  Exemption 
Continue  Unchanged 

D.  Interaction  of  Part  71  and  Part  69 

III.  Administrative  Requirements 

I.  Background 

Section  325(a)  of  the  Act  authorizes 
the  Administrator  of  EPA,  upon  petition 
by  the  Governor,  to  exempt  any  person 
or  source  or  class  of  persons  in  Guam, 
from  any  requirement  of  the  Act  except 
for  requirements  of  section  110  and  Part 
D  of  subchapter  I  of  the  Act  (where 
necessary  to  attain  emd  maintain  the 
National  Ambient  Air  Quality 
Standards],  and  section  112.  An 
exemption  may  be  granted  if  the 
Administrator  finds  that  compliance 
with  such  requirement  is  not  feasible  or 
is  unreasonable  due  to  unique 
geographical,  meteorological,  or 
economic  factors  of  such  territory,  or 
such  other  local  factors  as  the 
Administrator  deems  significant. 

The  Governor  of  Guam  submitted  a 
petition  pursuant  to  section  325(a)  of 
the  Act  for  an  exemption  from  Title  V 
of  the  Act.  Title  V  requires  states, 
including  Guam,  to  adopt  and  submit  to 
EPA  a  Title  V  operating  permit  program 
for  major  soinces  and  certain  other 
stationary  sources.  If  any  state  does  not 
adopt  an  operating  permit  program. 
Title  V  requires  EPA  to  apply  certain 
sanctions  within  that  area  and  to 


promulgate,  administer,  and  enforce  a 
federal  operating  permit  program  for 
such  area.  EPA  proposed  regulations  to 
implement  a  federal  operating  permit 
program  on  April  27,  1995  (60  FR 
20804)  and  promulgated  the  final  rule 
on  July  1,  1996,  at  40  CFR  part  71  (61 
FR  34202)  (part  71).  Title  V  requires  that 
sources  located  in  states  that  do  not 
adopt  a  Title  V  permitting  program 
obtain  a  federal  operating  permit  from 
the  EPA.  Guam  requested  an  exemption 
from  the  Title  V  program,  but 
committed  to  achieving  several  of  the 
goals  of  Title  V  by  developing  an 
alternate  operating  permit  program. 

On  November  13,  1996,  EPA  issued  a 
direct  final  rule  (61  FR  58289),  codified 
at  40  CFR  69.13  (the  conditional 
exemption)  in  which  EPA  granted  the 
government  of  Guam  an  exemption  from 
the  requirement  to  adopt  a  Title  V 
program  on  the  condition  that  Guam 
adopt  and  implement  a  local  alternate 
operating  permit  program.  EPA  also 
granted  owners  or  operators  of  certain 
sources  on  Guam  a  conditional 
exemption  from  the  requirement  to 
apply  for  a  federal  Title  V  operating 
permit  under  part  71.  These  certain 
owners  and  operators  of  sources  are 
exempted  from  Title  V  requirements  so 
long  as  they  obtain,  by  January  13,  2003, 
an  operating  permit  under  an  alternate 
operating  program  approved  by  EPA. 
That  rulemaking  did  not  waive  part  71 
permitting  requirements  for  owners  or 
operators  of  solid  waste  incinerators 
required  to  obtain  a  Title  V  operating 
permit  imder  section  129(e)  of  the  Act 
or  of  major  sources  under  section  112  of 
the  Act  required  to  obtain  Title  V 
permits.  That  rulemaking  also  does  not 
waive  or  exempt  the  government  of 
Guam,  or  owners  or  operators  of  sources 
located  in  Guam,  from  complying  with 
all  other  applicable  Clean  Air  Act 
provisions. 

On  January  13, 1999,  Guam  submitted 
an  alternate  permit  program,  consisting 
of  Guam's  Air  Pollution  Control 
Standards  and  Regulations  (Guam's 
Regulations),  along  with  supporting 
documents  and  authorizing  legislation. 
Guam's  Regulations  set  forth  (1)  the 
requirements  for  Guam's  proposed 
alternate  permit  program,  which  applies 
to  sources  that  would  be  subject  to  Title 
V  without  the  exception  provided  in  the 
conditional  exemption;  and  (2)  the 
requfrements  for  Guam's  piuely  local  air 
permit  program,  which  applies  to 
sources  that  are  not  subject  to 
requirements  of  Title  V  of  the  Act.  The 
entire  alternate  permit  program  was  also 
submitted  as  a  SIP  revision,  including 
matters  not  required  to  be  submitted  as 
a  SIP. 


On  July  12,  1999,  Guam  sent  a 
clarifying  letter,  withdrawing  the  SIP 
submission  and  setting  forth  which 
parts  of  Guam's  Air  Pollution  Control 
Standards  and  Regulations  are  to  be 
considered  part  of  the  alternate  permit 
program,  and  further  stating  that  the  SIP 
revision  would  be  submitted  to  EPA 
after  all  comments  were  received  from 
EPA. 

n.  Final  Action  and  Implications 

A.  Interim  Approval  of  Guam's 
Alternate  Permit  Program 

EPA  is  granting  interim  approval  of 
the  alternate  permit  program  submitted 
by  Guam.  EPA  is  publishing  this  rule 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  amendment 
and  anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  grant  interim  approval  to 
Guam's  part  69  program  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  April  9,  2003  without 
further  notice  unless  we  receive  adverse 
comment  by  March  10,  2003.  If  EPA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

1 .  Alternate  Permit  Program  Meets  Most, 
But  Not  All,  of  the  Conditional 
Exemption  Requirements 

The  alternate  permit  program 
submitted  by  Guam  meets  most  of  the 
requirements  of  the  conditional 
exemption.  The  technical  support 
document  contains  a  more  detailed 
discussion  of  the  criteria  and  EPA's 
evaluation. 

(a).  Fees 

40  CFR  69.13(b)(2)  requires  that  the 
program  shall  provide  for  the  collection 
of  fees  from  permitted  sources  or  other 
revenues  in  an  amount  that  will  pay  for 
the  cost  of  operation  of  the  program,  and 
that  it  ensure  that  funds  are  used  solely 
to  support  the  program.  Guam's 
alternate  permit  program  provides  for  , 
the  collection  of  fees  from  permitted 
soiuces,  in  an  amount  that  will  pay  for 
the  cost  of  operation  of  the  program,  and 
it  ensures  that  the  funds  will  be  used 
solely  to  support  the  program  activities 
authorized  under  Guam's  Air  Pollution 
Control  Act.  But  Guam's  alternate 
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permit  program  treats  fees  in  a  manner 
which  EPA  would  not  allow  under  a 
Title  V  program,  because  a  unified  fund 
is  established  for  fees  which  are 
collected  under  the  alternate  permit 
program  submitted  to  EPA  (approved 
program  fees)  and  fees  which  are 
collected  under  the  completely  local  air 
permit  program  (local  air  program  fees), 
and  money  from  this  unified  fund  will 
be  commingled  for  use  on  both  the 
approved  program  and  the  local 
program. 

A  Title  V  operating  permit  program  is 
not  allowed  to  commingle  fees  between 
the  Title  V  program  and  the  non-federal 
local  program  because  non-federal  local 
,  program  fees  are  often  used  as  part  of 
the  state  matching  grant  required  to 
receive  federal  funds.  See  the  July  21, 
1994  Memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation,  "Transition  to  Funding 
Portions  of  State  and  Local  Air  Programs 
with  Permit  Fees  Rather  than  Federal 
Grants,"  which  can  be  found  at  http:// 
www.  epa  .gov/ttn/oarpg/t5/memoran  da/ 
gmntmem.pdf. 

The  Administrator  has  exercised  her 
authority  under  Section  325  of  the  Act 
and  granted  Guam  a  conditional 
exemption  from  the  Title  V 
requirements.  In  addition,  the 
Administrator  has  the  authority  to 
waive  the  Title  V  requirement 
concerning  commingled  fees  because 
Congress  made  different  rules  for  grants 
and  matching  fees  in  "Insular  Areas" 
such  as  Guam,  American  Samoa,  and 
CNMI.  Congress  authorized  grants  to  be 
consolidated,  and  for  agencies  to  waive 
any  requirements  for  matching  funds 
otherwise  required  by  law  to  be 
provided  by  the  Insular  Area  involved. 
See  48  U.S.C.  1469a  (2002).  More 
specifically.  Congress  authorized  the 
Administrator  of  EPA  to  modify  the 
maintenance  or  level  of  effort 
requirements  for  assistance  grants.  See 
Act  August  27.  1986,  Public  Law  99- 
396,  section  12(a).  100  Stat.  841. 

EPA  believes  that  it  is  appropriate  to 
allow  Guam's  consolidated  treatment  of 
funds  for  the  following  reasons.  The 
unique  situation  of  the  territories  has 
prompted  Congress  to  allow 
consolidation  of  grants  and  waiver  of 
matching  fund  requirements  in  Insular 
Territories  such  as  Guam,  in  recognition 
of  factors  which  are  relevant  here.  One 
purpose  of  granting  a  section  325 
conditional  exemption  was  to  allow  for 
the  development  of  a  streamlined  part 
69  program  which  would  be  protective 
of  air  quaHty  and  designed  in  a  manner 
appropriate  to  the  unique  conditions  of 
Guam.  Guam  EPA  (GEPA)  shall  be 
implementing  the  40  CFR  part  69 
alternate  permit  program  and  the  purely 


local  program  as  a  combined  program. 
Maintaining  the  federal  program 
separate  from  the  local  activities 
authorized  under  Guam's  Air  Pollution 
Control  Act  would  require  biudensome 
recordkeeping  and  reporting 
procedures,  and  the  increased  burden 
would  be  an  unnecessary  drain  on  the 
resources  of  GEPA  which  would  not 
contribute  to  better  air  quality.  Most 
critical,  Guam's  law  and  regulations 
require  that  fees  collected  imder  the 
combined  program  can  only  be  used  to 
support  the  program  activities 
authorized  under  Guam's  Air  Pollution 
Control  Act.  Taking  all  of  these  factors 
into  consideration,  EPA  finds  that 
Guam's  program,  meets  the 
requirements  of  40  CFR  69.13(b)(2). 

(b).  Scope 

EPA  notes  that  Guam's  Regulations 
Section  1102.11  (Variances)  is  not  part 
of  the  approved  alternate  permit 
program.  Variances  are  not  available  for 
the  part  69  program.  We  also  note  that 
section  1102.11  by  its  very  terms  would 
not  apply  to  the  alternate  permit 
program  because  section  1102.11(b) 
states  "Under  no  circumstances  shall  a 
variance  from  any  federal  regulations  or 
federally  enforceable  air  pollution 
control  permit  terms  or  conditions  be 
granted."  All  owners  or  operators  of  a 
source  wishing  to  qualify  for  the 
exemption  from  the  permitting 
requirements  of  40  CFR  part  71  must 
obtain  an  operating  permit  under 
Guam's  approved  alternate  permit 
program. 

(c).  Regular  Inspections 

40  CFR  69.13(b)(8)  requires  a  system 
of  regular  inspections  of  permitted 
sources.  Section  1104.13  of  Guam's 
Regulations  provides  that  sources 
required  to  obtain  a  permit  are  subject 
to  regular  inspections  for  compliance. 
40  CFR  69.13(b)(8)  also  requires  a 
system  to  identify  unpermitted  major 
soiu'ces,  and  guidelines  for  appropriate 
responses  to  violations.  The  submission 
packet  by  Guam  included  a  program 
description  discussing  inspection, 
compliance,  enforcement  and  penalties. 

A  system  of  regular  inspections 
requires  that  Guam  provide  adequate 
inspector  staff  and  training  and  develop 
appropriate  internal  procedures  to 
inspect  all  permitted  sources.  EPA  also 
expects  that  Guam  will  develop 
appropriate  guidelines  for  responding  to 
violations  that  are  discovered.  EPA  will 
continue  to  assist  Guam  by  providing 
guidance  and  manuals  for  inspecting 
permitted  sources.  EPA  reserves  the 
right  to  revoke  the  exemption  in  its 
entirety  through  rulemaking  if  Guam 
does  not  provide  adequate  inspector 


staff  and  training  and  develop 
appropriate  internal  procedures  to 
inspect  permitted  sources  so  that  it  is 
adequately  administering  and  enforcing 
the  alternate  operating  permit  program. 

2.  Alternate  Permit  Prograrn  Does  Not 
Meet  All  Requirements 

Two  key  requirements  of  the 
conditional  exemption  were  not  met  by 
Guam's  submission. 

(a).  EPA  Ability  To  Reopen  for  Cause 

40  CFR  69.13(b)(10)  requires  that  the 
program  allow  EPA  to  reopen  a  permit 
for  cause.  If  EPA  provides  Guam  with 
MTitten  notice  that  a  permit  must  be 
reopened  for  cause,  Guam  must  issue  a 
revised  permit  within  180  days 
(including  public  notice  and  comment) 
that  sufficiently  addresses  EPA's 
concerns.  If  Guam  fails  to  issue  a  permit 
that  resolves  EPA's  concerns  within  180 
days,  then  EPA  will  terminate,  modify, 
or  revoke  and  reissue  the  permit  under 
part  71  after  providing  the  permittee 
and  the  public  with  notice  and 
opportunity  for  comment.  The  language 
in  Guam's  submission  does  not  match 
this  requirement  that  Guam  must  issue 
a  permit  that  resolves  EPA's  concerns 
within  180  days,  or  EPA  will  terminate, 
modify  or  revoke  and  reissue  the  permit 
under  part  71. 

Section  1104.16  of  Guam's 
Regulations  states  that  EPA  has 
authority  to  act  imder  40  CFR  part  71  if 
EPA  lodges  an  objection  concerning 
GEPA  issuing  a  permit,  permit  renewal 
or  permit  amendment  and  that  objection 
is  not  resolved  within  180  days,  but 
section  1104.16  does  not  clearly  cover 
the  situation  where  a  permit  is  reopened 
and  the  action  is  to  terminate  or 
suspend  the  permit. 

Under  sections  1104.18(f)  and 
1104.18(g)  of  Guam's  Regulations,  it  can 
take  up  to  360  days  to  terminate, 
suspend,  reopen  or  amend  the  permit  in 
accordance  with  EPA's  objection.  Under 
section  1104.18(f),  GEPA  has  up  to  180 
days  to  submit  a  proposed 
determination.  Under  section 
1104. 18(g),  if  EPA  then  objects,  GEPA 
has  up  to  180  additional  days  to 
terminate,  suspend,  reopen  or  amend 
the  permit  in  accordance  with  EPA's 
objection.  Further,  in  the  case  of 
termination  or  suspension  of  a  permit, 
sections  1104.18  does  not  clearly 
specify  that  EPA  shall  itself  have 
authority  to  act  under  part  71.  For  final 
approval  of  the  alternate  permit 
program,  section  1104.18  must  be 
amended  to  conform  with  the 
requirements  of  40  CFR  69.13(b)(10). 
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(b).  SIP  Revision 

Forty  CFR  69.13(c)  states  that  Guam 
shall  no  later  than  March  15, 1999 
submit  a  revision  to  its  SIP  that  provides 
that  a  person  shall  not  violate  a  permit 
condition  or  term  in  an  operating  permit 
that  has  been  issued  imder  an  EPA 
approved  alternate  operating  permit 
program  adopted  by  Guam  pursuant  the 
exemption  authorized  in  40  CFR  69.13. 

Guam  submitted  a  revision  to  its  SIP 
by  the  applicable  deadline  but,  at  EPA's 
request,  GEPA  issued  a  clarification 
letter  on  July  12,  1999  in  which  it 
withdrew  the  SIP  submission.  EPA 
agreed  at  that  time  to  defer  action  on  the 
required  SIP  language  until  GEPA 
received  comments  from  EPA  on  the 
revision.  EPA  has  now  provided 
comments  on  the  alternate  permit 
program,  and  Guam  can  thus  proceed  in 
properly  adopting  and  submitting  a  SIP 
revision  which  meets  the  requirements 
of40  CFR  69.13(c). 

(c).  Other  Changes 

Major  deficiencies  are  discussed 
above.  In  addition,  EPA  has 
recommended  that  GEPA  take  certain 
steps  to  clarify  the  regulatory  language 
and  strengthen  the  program.  The 
technical  support  document  contains  a 
more  detailed  discussion  of  these 
recommended  changes. 

3.  Reason  for  Interim  Approval  of 
Program 

The  alternate  operating  permit 
program  submitted  by  Guam  meets  most 
of  the  requirements  of  the  conditional 
exemption  from  Title  V  requirements, 
but  the  deficiencies  discussed  above 
must  be  corrected  before  EPA  can  grant 
full  approval  of  the  alternate  permit 
program.  EPA  is  confident  that  these 
deficiencies  can  be  corrected  by  Guam, 
but  there  £emains  a  question  of  timing. 
If  the  owner  or  operator  of  any  source 
has  not  obtained  an  operating  permit 
under  an  alternate  operating  permit 
program  approved  by  EPA  for  Guam  by 
January  13,  2003,  the  exemption  for 
such  source  shall  expire  and  the  source 
shall  become  subject  to  the  permitting 
requirements  of  40  CFR  part  71  on  that 
date. 

To  ensure  that  there  is  adequate  time 
to  review  and  issue  permit  applications 
under  an  EPA-approved  program  before 
the  January  13,  2003  deadline,  EPA  has 
decided  to  grant  interim  approval  of  the 
program.  This  interim  approval  will 
allow  Guam  to  simultaneously  move 
forward  with  permitting  sources  while 
correcting  the  deficiencies  identified 
above.  If  Guam  has  not  corrected  the 
deficiencies  in  the  alternate  permit 
program  within  two  years,  then  the 


interim  approval  of  the  alternate 
program  shall  expire  and  the  owner  or 
operators  of  such  sources  shall  become 
subject  to  the  permitting  requirements 
of  40  CFR  part  71  on  that  date. 

B.  Expiration  and  Revocation  of  the 
Conditional  Exemption  in  40  CFR 
69.13(a) 

The  conditional  exemption  set  forth 
circumstances  under  which  the 
exemption  shall  expire  or  may  be' 
revoked.  Those  circumstances  set  forth 
in  the  conditional  exemption  continue 
unchanged.  Guam's  alternate  program, 
which  is  receiving  interim  approval 
pursuant  to  today's  rule,  will  be 
implemented  within  the  framework  of 
the  conditional  exemption  as  follows: 

(1)  If  Guam  does  not  submit  a  revised 
alternate  operating  permit  program 
within  18  months  of  the  effective  date 
of  this  interim  approval,  then  interim 
approval  of  the  alternate  permit  program 
shall  expire  with  no  further  rulemaking 
and  40  CFR  Part  71  shall  become 
effective  for  all  subject  sources  in  Guam. 

(2)  If  Guam  submits  revisions  within 
18  months  of  the  effective  date  of  this 
interim  approval,  the  interim  approval 
will  continue  for  an  additional  6  months 
"while  EPA  reviews  the  amended 
program  to  determine  if  it  qualifies  for 
full  approval.  Unless  EPA  approves  the 
amended  program,  the  interim  approval 
will  expire  with  no  further  rulemaking 
two  years  after  the  effective  date  of  this 
interim  approval.  EPA  will  approve  the 
amended  program  and  provide  notice  of 
the  approval  in  the  Federal  Register  if 
the  amended  program  meets  all  the 
conditions  of  the  exemption.  In  the 
event  that  EPA  disapproves  the  program 
because  the  program  does  not  meet  the 
requirements,  EPA  will  revoke  the 
exemption  at  40  CFR  69.13(a)(1)  by 
rulemaking. 

C.  Other  Terms  of  Conditional 
Exemption  Continue  Unchanged 

EPA  is  granting  interim  approval  only 
to  those  portions  of  Guam's  Regulations 
that  are  necessary  to  implement  Guam's 
alternate  permit  program,  required  by 
the  conditional  exemption  as  part  of  the 
exemptions  from  the  Title  V  program. 
This  approval  does  not  constitute 
approval  under  any  other  provisions  of 
the  Act.  Except  as  provided  herein,  all 
other  terms  and  conditions  of  the 
conditional  exemption  continue 
unchanged.  The  scope  of  the 
exemptions  set  forth  in  the  conditional 
exemption  continues  unchanged.  EPA 
continues  to  reserve  its  authority  to 
revoke  or  modify  the  exemptions  in 
whole  or  in  part. 


D.  Interaction  of  Part  71  and  Part  69 

Approval  of  Guam's  program  is 
occurring  close  to  the  January  13,  2003 
deadline  set  forth  in  part  69.  As  a  result, 
most  sources  will  be  unable  to  obtain  a 
permit  under  an  EPA  approved  program 
by  the  January  13,  2003  deadline,  as 
required  by  §  69.13(d)(3).  Because  the 
failure  to  meet  the  January  13,  2003 
deadline  is  not,  in  these  cases,  caused 
by  the  failure  of  the  applicant  to  timely 
submit  information  required  or 
requested  to  process  the  application, 
GEPA  has  asked  EPA  to  clarify  how  the 
provisions  of  part  71  will  be  applied  to 
sources  which  submit  a  timely  and 
complete  permit  application  to  GEPA 
but  which  have  not  obtained  a  permit  by 
January  13,  2003. 

(1)  Requirements  of  Guam's  program: 
Guam's  program  requires  that  major 
sources  must  submit  permit 
applications  within  6  months  of  the 
effective  date  of  Guam's  alternate 
program,  PSD  sources  and  NSPS  som-ces 
must  submit  permit  applications  within 
10  months,  and  NESHAP  and  all  other 
sources  must  submit  permit 
applications  within  12  months  of  the 
effective  date  of  Guam's  alternate 
program.  See  Guam's  Regulations  at 
section  1104.10,  and  appendix  A  to 
section  1104.10.  These  deadlines  match 
or  exceed  the  requirements  of  parts  70 
and  71.  See  40  CFR  70.4(b)(ll)(i)  and 
71.5(a)(l)(i).  Guam  shall  approve  or 
deny  the  application  within  twelve 
months  after  receipt  of  a  complete 
application,  although  shorter  actions 
times  apply  in  some  instances.  See 
Guam's  Regulations  at  section  1104.6(j). 
Guam's  program  requires  action  from 
the  regulatory  agency  that  matches  or 
exceeds  the  requirements  of  parts  70 
and  71.  See  40  CFR  70.4(b)(ll)(ii), 
71.7(a)(2)  and  71. 4(i). 

(2)  Sources  become  subject  to  part  71 
on  January  13,  2003:  Sources  without 
permits  become  subject  to  part  7i  on 
January  13.  2003.  Pursuant  to  40  CFR 
69.13(d)(3),  part  71  requirements  will 
apply  to  all  sources  which  do  not  have 
permits  under  an  EPA  approved 
program  on  January  13,  2003.  If  the 
owners  or  operators  of  a  source  which 
was  eligible  for  the  conditional 
exemption  do  not  have  a  permit  under  Q' 
Guam's  approved  part  69  program  on 
January  13,  2003,  and  do  not  have  a  part 
71  permit,  then  they  must  submit  a 
timely  and  complete  part  71  application 
to  EPA,  and  "timely"  means  submitted 
to  EPA  within  12  months.  See  40  CFR 
71.5(a)(1). 

(3)  Approval  of  part  70  programs 
results  in  EPA  suspension  of  part  71 
permit  issuance:  Interim  approval  of 
Guam's  program  should  affect  the  need 
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for  sources  to  obtain  part  71  permits. 
Sources  in  areas  with  approved  part  70 
programs  are  not  permanently  required 
to  submit  part  71  applications  to  EPA. 
Forty  CFR  71.4(1)  states  that  the 
Administrator  will  suspend  the  issuance 
of  part  71  permits  promptly  upon 
publication  of  notice  of  approval  of  a 
State  or  Tribal  operating  permits 
program  that  meets  the  requirements  of 
part  70.  Forty  CFR  71.4(1){1)  states  that 
the  Administrator  will  continue  to 
administer  and  enforce  part  71  permits 
until  they  are  replaced  by  permits 
issued  under  the  approved  part  70 
program.  EPA  thus  suspends  issuance  of 
^art  71  permits  once  a  part  70  program 
is  authorized.  A  program  that  meets  the 
requirements  of  part  70  can  be  a 
program  with  full  approval,  or  a 
program  with  interim  approval.  Section 
71.4(1)  states  that  the  Administrator  may 
retain  jurisdiction  over  the  part  71 
permits  for  which  the  administrative  or 
judicial  review  process  is  not  complete 
and  will  address  this  issue  in  the  notice 
of  state  program  approval.  If  the 
program  being  granted  interim  approval 
in  this  action  were  a  part  70  program, 
then  EPA  would  suspend  the  issuance 
of  part  71  permits,  and  address  in  the 
notice  of  program  approval  the  issue  of 
part  71  permits  for  which  the 
administrative  process  is  not  complete. 

(4)  Interpretation  of  part  71 
regulations  in  light  of  the  conditional 
exemption:  EPA  believes  that  the  part 
71  regulations  should  be  interpreted  in 
a  manner  which  is  consistent  with  the 
conditional  exemption  granted  to  Guam 
under  section  325  of  the  Act.  Guam 
requested  and  received  a  conditional 
exemption  from  the  need  to  implement 
a  program  which  meets  all  of  the 
requirements  of  part  70.  Although  Guam 
is  not  required  to  implement  a  part  70 
program,  it  must  have  a  program  which 
meets  the  requirements  set  forth  at  40 
CFR  69.13.  Furthermore,  while  Guam's 
alternate  permit  program  reflects 
Guam's  unique  conditions  and 
circumstances,  it  is  the  functional 
equivalent  of  a  part  70  permit  program. 
It  is  consistent  with  the  regulatory 
framework  therefore,  to  consider  that 
Guam's  alternate  permit  program 
approved  in  today's  rule  "meets  the 
requirements  of  part  70"  for  the 
purposes  of  40  CFR  71.4(1).  Accordingly, 
EPA  will  suspend  the  issuance  of  part 
71  permits  for  sources  which  are  eligible 
for  the  conditional  exemption  upon 
Guam's  program  being  granted  interim 
approval,  provided  that  the  owners  and 
operators  of  such  sources  apply  for  and 
obtain  permits  under  Guam's  approved 
operating  permit  program,  in  the 
manner  specified  below. 


(5)  Timing  and  source  requirements 
upon  approval  of  Guam's  program. 
Owners  and  operators  of  sources  eligible 
for  the  conditional  exemption  that 
become,  pursuant  to  40  CFR  69.13(d)(3), 
automatically  subject  to  part  71  on 
January  13,  2003  because  such  source 
does  not  have  a  permit  issued  under 
Guam's  EPA-approved  permit  shall  be 
subject  to  the  following:  (1)  Owners/ 
operators  of  such  soiu^ces  must  submit 
a  timely  and  complete  application  to 
Guam  EPA  by  the  applicable  deadline 
specified  in  Guam's  approved  program. 
(2)  Owners/operators  of  such  sources 
must  obtain  a  federally  enforceable 
operating  permit  issued  pursuant  to 
Guam's  alternative  operating  permit 
>^rogram  within  the  time  periods 
specified  by  that  program. 

Owners  and  operators  of  soiu-ces 
which  under  40  CFR  69.13(d)(3)  are 
automatically  subject  to  part  71  on 
January  13,  2003  do  not  need  to  submit 
a  part  71  permit  application  to  EPA  so 
long  as  they  meet  all  of  the  above 
criteria.  Owners  and  operators  of 
sources  which  under  40  CFR  69.13(d)(3) 
are  automatically  subject  to  part  71  on 
January  13,  2003  and  which  do  not  meet 
all  of  the  above  criteria  remain  subject 
to  the  requirement  to  apply  for  and 
obtain  a  part  71  permit.  Owners  or 
operators  of  sources  excluded  from  the 
conditional  exemption  (see  40  CFR 
69.13(a)(4))  remain  subject  to  the 
requirement  to  apply  for  and  obtain  a 
part  71  permit. 

m.  Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4. 1993),  this  final 
approval  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  Under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  the 
Administrator  certifies  that  this  final 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
merely  approves  state  law  as  meeting 
federal  requirements  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  state  law. 

This  rule  does  not  contain  any 
unfunded  mandates  and  does  not 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4)  because  it  approves 
pre-existing  requirements  under  state 
law  and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law. 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 


Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9.  2000). 

This  rule  also  does  not  have 
Federalism  implications  because  it  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255.  August  10, 1999).  This 
rule  merely  approves  existing 
requirements  under  state  law,  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Act. 

This  final  approval  also  is  not  subject 
to  Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997)  or  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001)),  because  it  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866.  This  action  will  not  impose  any 
collection  of  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  other  than 
those  previously  approved  and  assigned 
OMB  control  number  2060-0243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  parts  69  and 
70.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  cvurently  valid  OMB 
control  number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Act,  EPA  will  approve  State 
programs  provided  that  they  meet  the 
requirements  of  the  Act  and  EPA's 
regulations  codified  at  40  CFR  part  70 
or,  in  this  case,  40  CFR  part  69.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
State  operating  permit  program  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
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Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  10,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  69 

Environmental  protection.  Air 
pollution  control,  Guam. 

Dated:  December  17,  2002. 
Alexis  Strauss, 
Acting  Regional  Administrator,  Region  9. 

40  CFR  part  69  is  amended  as  follows: 
PART69-{AMENDED] 

1 .  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority  :  Sec.  325,  Clean  Air  Act,  as 
amended  (42  U.S.C.  7625-1). 

Subpart  A — Guam 

2.  Subpart  A  is  amended  by  adding 
§  69.13(f)  to  read  as  follows: 

§  69.1 3    Title  V  conditional  exemption. 

***** 

(f)  Interim  approval  of  alternate 
permit  program. 

(1)  The  following  sections  of  Guam's 
Air  Pollution  Control  Standards  and 
Regulations  are  gremted  interim 
approval  as  Guam's  alternate  permit 
program: 


1101.1(a)  Administrator 

1101.1(d)  Air  pollutant 

1101.1(e)  Air  pollution 

1101. l(i)  Air  pollution  emission  source 

1101. l(r)  CFR 

1101.1(s)Clean  Air  Act 

1 1 01.  l(t)  Commenced 

1 1 01 . 1  (v)  Compliance  Plan 

1101. l(aa)  Emission 

llOl.l(cc)  Emissions  unit 

llOl.l(ii)  Fugitive  Emissions 

1101.1(jj)GEPA 

1101. l(kk)  Hazardous  air  pollutant 

llOl.l(xx)  Owner  or  operator 

llOl.l(zz)  Permit 

1101. l(bbb)  Person    . 

1101.1  (eee)  Potential  to  emit 

llOl.l(iii)  Regulated  air  pollutant 

1101. Kjjj)  Responsible  official 

llOl.l(ooo)  Source 

llOl.l(uuu)  USEPA 

1 101. l(vw)  USEPA  Administrator 

1102.3    Certification 

1102.7    Public  Access  to  Information 

1102.9    Prompt  Reporting  of  Deviations 

1104.1  Definitions 

(a)  Administrative  Permit  Amendment 

(b)  AP-42 

(c)  Applicable  requirement 

(d)  Federal  oversight  source 

(e)  Insignificant  source 

(f)  Insignificant  sources — Type  I 

(g)  Insignificant  sources — ^Type  II 
(h)  Major  source 

(i)  Minor  source 

(j)  Modification 

(k)  Pollution  prevention 

(1)  Significant  modification 

(m)  Transition  period 

1104.2  Applicability 

1104.3  General  conditions  for  considering 
applications 

1104.4.  Holding  and  transfer  of  permit 
1104.5t3T"  Cancellation  of  Air  Pollution 
Control  Permit 

1104.6  Air  Pollution  Control  Permit 
Application 

1104.7  Duty  to  Supplement  or  Correct 
Permit  Applications 

ri04.8    Compliance  Plan 

1 104.9  Compliance  Certification  of  Air 
Pollution  Emission  Sources 

1104.10  Transition  Period  and  Deadlines  to 
Submit  First  Applications 

1104.11  Permit  Term 

1104.12  Permit  Content 

1104.13  Inspections 

1104.14  Federally-Enforceable  Permit 
Terms  and  Conditions 

1104.15  Transmission  of  Information  to 
USEPA 

1104.16  USEPA  Oversight 

1104.17  Emergency  Provision 

1104.18  Permit  Termination,  Suspension, 
Reopening,  and  Amendment 

1104.19  Public  Participation 

1104.20  Administrative  Permit  Amendment 

1104.21  General  Fee  Provisions 

1104.22  Air  Pollution  Control  Special  Fund 

1104.23  Application  Fees  for  Air  Pollution 
Emission  Sources 

1104.24  Annual  Fees  for  Air  Pollution 
Emission  Sources 

1104.25  Penalties  and  Remedies 
1106    Standards  of  Performance  for  Air 

Pollution  Emission  Sources 


(2)(i)  If  Guam  does  not  submit  a 
revised  alternate  operating  permit 
program  within  18  months  of  April  9, 
2003,  then  interim  approval  of  the 
alternate  permit  program  shall  expire 
with  no  further  rulemaking  and  40  CFR 
part  71  shall  become  effective  for  all 
subject  sources  in  Guam. 

(ii)  If  Guam  submits  revisions  within 
18  months  of  April  9,  2003,  the  interim 
approval  will  continue  for  an  additional 
6  months  while  EPA  reviews  the 
amended  program  to  determine  if  it 
qualifies  for  full  approval.  Unless  EPA ' 
approves  the  amended  program,  the 
interim  approval  will  expire  with  no  ~~  ^ 
further  rulemaking  two  years  after  April 
9,  2003.  EPA  will  approve  the  amended 
program  and  provide  notice  of  the 
approval  in  the  Federal  Register  if  the 
amended  program  meets  all  the 
conditions  of  the  exemption. 

(3)  SIP  Revision.  Guam  shall  adopt, 
pinsuant  to  required  procedures,  and 
submit  to  EPA  a  revision  to  Guam's  SIP 
that  provides  that  a  person  shall  not 
violate  a  permit  condition  or  term  in  an 
operating  permit  that  has  been  issued 
under  an  EPA  approved  alternate 
operating  permit  program  adopted  by 
Guam  pursuant  the  exemption 
authorized  in  this  §  69.13. 

IFR  Doc.  03-119  Filed  1-8-03;  8:45  am] 
BILUNG  CODE  6S60-50-U 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  102-75 

[FMR  Amendment  C-1  Corrections] 

RIN  3090-AH45 

Federal  Management  Regulation;  Real 
Property  Policies  Update;  Corrections 

AGENCY:  Office  of  Govemmentwide 

Policy,  General  Services  Administration 

(GSA). 

ACTION:  Correcting  amendments. 


r|le 


SUMMARY:  T^e  General  Services 
Administration  is  issuing  amendments 
to  FMR  Amendment  C-1 ,  Real  Property 
Policies  Update,  published  in  the 
Federal  Register  at  67  FR  76820, 
December  13,  2002,  to  correct  the  dollar 
thresholds  associated  with  negotiated 
sales  and  explanatory  statements  to  be 
consistent  with  existing  statutes. 
DATES:  Effective  Date:  January  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Langfeld,  Director,  Real 
Property  Policy  Division,  Office  of 
Govemmentwide  Policy,  General 
Services  Administration,  by  phone  at 
(202)  501-1737  or  by  e-mail  at 
stanley.langfeld@gsa.gov. 
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Corrections 

In  the  final  rule  document  appearing 
in  the  issue  of  December  13,  2002,  make 
the  following  corrections: 

§102-75.880    [Corrected] 

1.  On  page  76864,  third  column, 
under  §  102-75.880,  correct  paragraph 
(a)  by  removing  "$50,000"  and  adding 
"$15,000"  in  its  place. 


§102-75.885    [Corrected] 

2.  On  page  76864,  third  column, 
under  §  102-75.885,  correct  paragraph 
(b)  by  removing  "$700,000"  and  adding 
"$100,000"  in  its  place. 

§102-75.905    [Corrected] 

3.  On  page  76865,  second  column, 
under  §  102-75.905,  correct  paragraphs 


(a)  and  (c)  by  removing  "$700,000"  and 
adding  "$100,000"  in  its  place. 

Dated:  January  2,  2003. 
Stanley  C.  Langfeld, 

Director,  Real  Property  Policy  Division,  Office 

of  Govemmentwide  Policy. 

[FR  Doc.  03-377  Filed  1-8-03;  8:45  am] 

BILUNG  CODE  6820-23-P 


Proposed  Rules 


Federal  Register 

Vol.  68,  No.  6 

Thursday.  January  9,  2003 


I 
This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tf>e 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  56 
[Docket  No.  PY-02-007] 
RIN  0581-AC24 

Requirements  for  the  USDA  "Produced 
From"  Grademarit  for  Shell  Eggs 

agency:  Agricultural  Marketing  Service, 
(USDA). 

ACTION:  Proposed  rule. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  proposes  to  amend  the 
regulations  governing  the  voluntary 
shell  egg  grading  program  by  clarifying 
the  requirements  for  using  the 
"Produced  From"  grademark  for  shell 
eggs.  Use  of  this  grademark  began  in 
April  1998.  Since  then,  questions  have 
arisen  regarding  the  regulatory  language. 
This  proposal  would  clarify  the 
language  of  the  "Produced  From" 
grademark  requirements  in  the 
regulations  by  removing  the  reference  to 
continuous  supervision. 
DATES:  Comments  must  be  received  on 
or  before  March  10,  2003. 
ADDRESSES:  Send  written  comments  to 
David  Bowden,  Jr.,  Chief, 
Standardization  Branch,  Poultry 
Programs,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
STOP  0259,  Room  3944-South,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0259. 
Comments  may  be  faxed  to  (202)  690- 
0941. 

State  that  your  comments  refer  to 
Docket  No.  PY-02-007  and  note  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 

Comments  received  may  be  inspected 
at  the  above  locatipn  between  8  a.m.  and 
4:30  p.m..  Eastern  Time,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Rex 
A.  Barnes,  Chief,  Grading  Branch,  (202) 
•720-3271. 


SUPPLEMENTARY  INFORMATION: 
Background 

AMS  administers  a  voluntary  grading 
program  for  shell  eggs  under  the 
Agricultiural  Marketing  Act  of  1946,  as 
amended  (7  U.S.C.  1621  et  seq.).  Any 
interested  person,  commercial  firm,  or 
government  agency  that  applies  for 
service  must  comply  with  the  terms  and 
conditions  of  the  regulations  and  must 
pay  for  the  services  rendered.  AMS 
graders  monitor  processing  operations 
and  verify  the  grade  and  size  of  eggs 
packed  into  packages  bearing  the  USDA 
grademark. 

Current  regulations  allow  for  the  use 
of  several  different  grademarks  to 
identify  consumer-pack  USDA  graded 
shell  eggs  or  products  prepared  from 
them.  The  regulations  also  include  the 
eligibility  requirements  for  eggs  to  be 
identified  with  an  official  grademark. 

Proposed  Changes 

A  "Produced  From"  grademark  was 
added  to  the  regulations,  effective  April 
20,  1998  (63  FR  13329,  March  19, 1998). 
As  currently  written,  the  regulations 
state  that  the  "Produced  From" 
grademark  may  be  used  to  identify 
products  for  which  there'are  no  official 
U.S.  grade  standards  (e.g.,  pasteurized 
shell  eggs),  provided  that  these  products 
are  approved  by  the  Agency  and  are 
prepared  from  U.S.  Consumer  Grade  AA 
or  A  shell  eggs  under  the  continuous 
supervision  of  a  grader." 

The  intent  of  the  regulations  was  to 
ensure  that  the  eggs  used  to  produce  the 
products  were  U.S.  Consumer  Grade  AA 
or  A.  One  of  the  requirements  for  eggs 
to  be  identified  with  an  official 
grademark  is  that  the  eggs  be  graded 
under  the  supervision  of  a  grader. 

The  regulations  could  be  interpreted 
to  mean  that  the  products  that  are 
produced  from  the  U.S.  Consumer 
Grade  AA  or  A  shell  eggs  must  also  be 
produced  under  continuous 
supervision.  However,  this  was  not  the 
Department's  intent. 

The  Agency  has  determined  that  in 
order  to  clarify  the  regulatory  language, 
the  reference  to  continuous  supervision 
regarding  the  "Produced  From" 
grademark  should  be  removed. 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and. 


therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Regulatory  Flexibility 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.],  the  AMS  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities  and  has 
determined  that  its  provisions  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
The  Small  Business  Administration 
defines  small  entities  that  produce  and 
process  chicken  eggs  as  those  whose 
annual  receipts  are  less  than  $9,000,000 
(13  CFR  121.201).  Approximately 
625,000  egg  laying  hens  are  needed  to 
produce  enough  eggs  to  gross 
$9,000,000. 

Currently,  the  Agricultiual  Marketing 
Act  of  1946,  as  amended  (7  U.S.C.  1621 
et  seq.)  authorizes  a  voluntary  grading 
program  for  shell  eggs.  Shell  egg 
processors  that  apply  for  service  must 
pay  for  the  services  rendered.  These 
user  fees  are  proportional  to  the  volxmie 
of  shell  eggs  graded,  so  that  costs  are 
shared  by  all  users.  Plants  in  which 
these  grading  services  are  performed  are 
called  official  plants.  Shell  egg 
processors  who  do  not  use  USDA's 
grading  service  may  not  use  the  USDA 
grade  shield.  There  are  about  625  shell 
egg  processors  registered  with  the 
Department  that  have  3.000  or  more 
laying  hens.  Of  these,  175  are  official 
plants  that  use  USDA's  grading  service 
and  would  be  subject  to  this  proposed 
rule.  Of  these  175  official  plants,  57 
meet  the  small  business  definition. 

This  proposed  amendment  would 
benefit  the  processors  in  the  industry, 
both  large  and  small.  It  is  intended  to 
clarify  a  regulatory  provision  which  has 
caused  some  confusion  and  involves  no 
additional  costs. 

Executive  Orders  12988 

This  proposed  rule  has  been  reviewed 
luder  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
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this  rule.  There  are  no  administrative 
procedures  that  must  be  exhausted  prior 
to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  and 
recordkeeping  requirements  included  in 
this  rule,  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0581-0128. 

List  of  Subjects  in  7  CFR  Part  56 

Eggs  and  egg  products.  Food  grades 
and  standards,  Food  labeling,  Reporting 
and  recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  part  56  be 
amended  as  follows: 

PART  56— VOLUNTARY  GRADING  OF 
SHELL  EGGS 

1.  The  authority  citation  for  part  56 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

§56.36    [Amended] 

2.  In  §  56.36,  paragraph  (a)(3)  is 
amended  by  adding  a  period  after  the 
word  "eggs"  the  second  time  it  appears 
in  the  paragraph  and  by  removing  the 
words  "under  the  continuous 
supervision  of  a  grader." 

Dated:  December  26.  2002. 
A.I.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

IFR  Doc.  03-369  Filed  1-8-03;  8:45  am] 
BILUNG  CODE  341(M)2-P 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Rural  Business-Cooperative  Service 

Rural  Housing  Service 

Rural  Utilities  Service 

7  CFR  Parts  1951, 1962,  and  1965 
RIN  0560-AG50 

Farm  Loan  Programs  Account 
Servicing  Policies — Elimination  of  30- 
Day  Past-Due  Period 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Service  Agency 
(FSA)  proposes  to  amend  its  regulations 
to  eliminate  the  30-day  past-due  period 


prior  to  a  determination  that  the 
borrower  is  delinquent  and  clarify  the 
use  of  the  terms  "delinquent"  and  "past 
due"  with  regard  to  direct  loan  servicing 
and  offset.  Because  the  regulation  only 
allows  debt  writedown  after  a  borrower 
becomes  delinquent,  this  proposed 
change  would  allow  Farm  Loan  Program 
(FLP)  borrowers  to  receive  debt 
writedown  on  the  day  after  a  missed 
payment,  assuming  all  other  primary 
loan  servicing  criteria  are  met,  instead 
of  waiting  31  days. 

DATE:  Comments  on  this  rule  must  be 
submitted  by  March  10,  2003,  tq  be 
assured  consideration. 

ADDRESSES:  Submit  written  comments 
to  Director,  Farm  Loan  Programs,  Loan 
Servicing  and  Property  Management 
Division,  United  States  Department  of 
Agriculture,  Farm  Service  Agency, 
STOP  0523,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0523.  Comments  will  be  available  for 
public  inspection  weekdays  from  8  a.m. 
to  4:15  p.m.,  eastern  standard  time,  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Cumpton,  telephone  (202)  690- 
4014;  electronic  mail: 
mike_cumpton@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-602),  the 
undersigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
allow  borrowers  in  financial  difficulty 
to  work  with  the  Agency  to  cure  the 
delinquency  at  an  earlier  time.  New 
provisions  included  in  this  rule  will  not 
impact  a  substantial  number  of  small 
entities  to  a  greater  extent  than  large 
entities.  Therefore,  a  regulatory 
flexibility  analysis  was  not  performed. 

Environmental  Evaluation 

It  is  the  determination  of  FSA  that 
this  action  is  not  a  major  Federal  action 
significantly  affecting  the  environment. 
Therefore,  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  and  7  CFR  part  1940,  subpart  G, 
an  Environmental  Impact  Stateipent  is 
not  required. 


Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988, 
Civil  Justice  Reform.  In  accordance  with 
this  Executive  Order:  (1)  All  State  and 
local  laws  and  regulations  that  are  in 
conflict  with  this  rule  will  be 
preempted;  (2)  except  as  specifically 
stated  in  this  rule,  no  retroactive  effect 
will  be  given  to  this  rule;  and  (3) 
administrative  proceedings  in 
accordance  with  7  CFR  part  1 1  must  be 
exhausted  before  seeking  judicial 
review. 

Executive  Order  12372 

For  reasons  contained  in  the  notice 
related  to  7  CFR  part  3015,  subpart  V 
(48  FR  29115  June  24,  1983)  the 
programs  within  this  rule  are  excluded 
ft-om  the  scope  of  E.O.  12372,  which 
requires  intergovernmental  consultation 
with  Stateand  local  officials. 

The  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  or  the  private 
sector  of  $100  million  or  more  in  any  1 
year.  When  such  a  statement  is  needed 
for  a  rule,  section  205  of  the  UMRA 
requires  FSA  to  prepare  a  written 
statement,  including  a  cost  and  benefit 
assessment,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  such  expenditiues  for  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector. 
UMRA  generally  requires  agencies  to 
consider  alternatives  and  adopt  the  most 
cost  effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates,  as  defined  under  title  II  of  the 
UMRA,  for  State,  local,  and  tribal 
governments  or  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  13132 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  direct  effect  on 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments. 
Therefore,  consultation  with  the  States 
is  not  required. 
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Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1951 
contained  in  this  rule  require  no 
revisions  to  the  information  collection 
requirements  that  were  previously 
approved  by  0MB  under  control 
niunbers  0575-0119  and  0560-0161 
according  to  the  provisions  of  44  U.S.C. 
chapter  35.  The  information  collections 
currently  approved  by  0MB  under 
control  number  0560-0171  include  the 
amendment  to  7  CFR  part  1962 
contained  in  this  rule.  The  amendment 
to  7  CFR  part  1965  contained  in  this 
rule  requires  no  revision  to  the 
information  collection  requirements  that 
were  previously  approved  by  OMB  and 
assigned  control  number  0560-0158. 

Federal  Assistance  Programs 

These  changes  affect  the  following 
FSA  programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 

10.404 — Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 

Discussion  of  the  Proposed  Rule 

Cxirrently,  borrowers  are  considered 
"past-due"  for  30  days  after  a  scheduled 
FLP  payment  is  not  made,  after  which 
they  are  considered  "delinquent".  This 
is  not  consistent  with  the  terminology 
used  by  FSA  Farm  Programs  (FP)  where 
no  "past-due"  period  exists  prior  to 
delinquency.  For  consistency,  FSA 
proposes  to  amend  7  CFR  part  1951, 
subparts  C  and  S,  7  CFR  part  1962, 
subpart  A,  and  7  CFR  part  1965,  subpart 
A  to  eliminate  the  30-day  "past-due" 
period  prior  to  a  borrower  becoming 
delinquent.  Because  7  CFR  part  1951, 
subpart  S  only  allows  debt  writedown 
after  a  borrower  becomes  delinquent, 
this  change  would  allow  FLP  borrowers 
to  receive  debt  writedown  on  the  day 
after  a  missed  payinent,  assuming  all 
other  primary  loan  servicing  criteria  are 
met,  instead  of  waiting  31  days.  This 
will  allow  servicing  to  be  completed 
earlier  with  no  additional  loss  to  the 
government,  as  the  additional  accrued 
interest  during  the  30  day  period  is 
often  simply  added  to  the  writedown 
which  would  have  been  calculated  on 
the  first  day  the  accoimt  was  "past- 
due".  This  proposal  also  will  change  the 
definition  of  the  word  "delinquent" 
with  regard  to  all  servicing  and  offsets. 
The  rule  will  not  affect  the  "90  days 
past  due"  criteria  that  is  currently  used 
to  determine  initial  notice  of  primary 
loan  servicing  under  7  CFR  part  1951 
subpart  S,  as  this  requirement  is 
statutory  (7  U.S.C.  1981d). 


List  of  Subfects 

7  CFR  Part  1951 

Account  servicing.  Credit,  Debt 
restructuring.  Loan  programs — 
agriculture,  Loan  programs-housing  and 
commimity  development. 

7  CFR  Part  1962 

Agricultiue,  Bankruptcy,  Loan 
programs-agricultijure.  Loan  programs- 
housing  and  community  development. 

7  CFR  Part  1965 

Loan  programs-agriculture,  Loan 
programs-housing  and  commimity 
development.  Low  and  moderate 
income  housing. 


Accordingly,  7  CFR  chapter  XVIII  is 
amended  as  follows: 

PART  1 951  —SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989:  31 
U.S.C.  3716;  42  U.S.C.  1480. 

Subpart  C — Offsets  of  Federal 
Payments  to  USDA  Agency  Borrowers 

2.  Amend  §1951.102  to: 

a.  Revise  paragraph  (b)(6) 

b.  Revise  the  third  sentence  of 
paragraph  (b){13),  to  read  as  follows: 

§  1951 .102    Administrative  Offset. 

***** 

(b)  *  *  * 

(6)  Delinquent  or  past-due  means  a 
payment  that  was  not  made  by  the  due 
date. 

*        *      .  *        *        * 

(13)  *  *  *  To  be  feasible  the  debt 
must  exist  and  be  90  days  past  due  or 
the  borrower  must  be  in  default  of  other 
obligations  to  the  Agency,  which  can  be 
cured  by  the  payment. 


Subpart  S — Farm  Loan  Programs 
Account  Servicing  Policies 

3.  Amend  §  1951.906  by  removing  the 
definition  of  "Delinquent  borrower"  and 
adding  in  its  place  the  definition  of 
"Delinquent  or  past-due  borrower". 

§1951.906    Definitions. 

***** 

Delinquent  or  past-due  borrower:  A 
borrower  who  has  failed  to  make  all  or 
part  of  a  payment  by  the  due  date. 

***** 

4.  Amend  the  second  sentence  of 
§  1951.907  paragraph  (c)  to  read  as 
follows: 


§  1 951 .907    Notice  of  loan  service 
programs. 

***** 

(c)  *   *   *  FLP  borrowers  who  are  at 
least  90  days  past  due  will  be  sent 
exhibit  A  of  this  subpart  with 
Attachments  1  and  2  by  certified  mail, 
return  receipt  requested.*   *   * 


PART  1962— PERSONAL  PROPERTY 

5.  The  authority  citation  for  part  1962 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
U.S.C.  1480. 

Subpart  A— Servicing  and  Liquidation 
of  Chattel  Security 

6.  Amend  §  1962.40  to  revise  the  first 
sentence  of  paragraph  (b)(2)  to  read  as 
follows: 

§1962.40    Liquidation. 


(b)*  *  * 

(2)  In  Farm  Loan  Programs  loan  cases, 
borrowers  who  are  90  days  past  due  on 
their  payments  must  receive  exhibit  A 
with  attachments  1  and  2  or  attachments 
1,3,  and  4  of  exhibit  A  of  subpart  S  of 
part  1951  of  this  chapter  in  cases^ 
involving  nonmonetary  default. 


PART  1965— REAL  PROPERTY 

7.  The  authority  citation  for  part  1965 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
L/.S.C.  1480. 

Subpart  A— Servicing  of  Real  Estate 
Security  for  Farm  Loan  Programs 
Loans  and  Certain  Note-Only  Cases   - 

8.  Amend  §  1965.26  to  revise  the  first 
sentence  of  paragraph  (b)(2)  to  read  as 
follows: 

§  1 965.26    Liquidation  action. 


(b)*  *  * 

(2)  In  Farm  Loan  Programs  loan  cases, 
borrowers  who  are  90  days  past  due  on 
their  payments,  must  receive  Exhibit  A 
with  attachments  1  and  2,  or 
attachments  1,3,  and  4  of  exhibit  A  of 
subpart  S  of  part  1951  of  this  chapter  in 
cases  involving  noiunonetary  default. 
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Dated:  December  31,  2002. 

).B.  Penn, 

Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

Dated:  January  3.  2003. 
Thomas  C.  Dorr, 

Under  Secretary  for  Rural  Development. 
(FR  Doc.  03-394  Filed  1-8-03;  8:45  am] 

BILLING  COf)€  3410-05-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Parts  255  and  399 

[Docket  Nos.  OST-97-2881,  OST-97-3014, 
OST-98-4775,  and  OST-99-5888] 

RIN2105-AC65 

Computer  Reservations  System  (CRS) 
Regulations;  Statements  of  General 
Policy 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Proposed  rule;  notice  of  petition 
response  date. 

SUMMARY:  The  Department  has  issued  a 
notice  of  proposed  rulemaking  that 
proposes  to  readopt  and  amend  its 
existing  rules  governing  airline 
computer  reservations  systems  (CRSs) 
and  to  clarify  the  requirements  of  its 
Statements  of  General  Policy  on  travel 
agency  disclosupe  of  any  agency  service 
fees.  Sabre,  one  of  the  CRSs,  has  filed 
a  petition  asking  for  a  fact  hearing.  The 
Department  is  now  establishing  January 
13,  2003,  as  the  due  date  for  responses 
to  Sabre's  petition. 

DATES:  Responses  to  Sabre's  petition  are 
due  January  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Rav.  Office  of  the  General 
Counsel,  400  Seventh  St..  SW., 
Washington,  DC  20590.  (202)  366-4731. 
SUPPLEMENTARY  INFORMATION: 

The  Department  has  begun  a 
rulemaking  to  reexamine  whether  it 
should  maintain  its  existing  rules 
governing  CRS  operations.  We  issued  a 
notice  of  proposed  rulemaking  that  set 
forth  our  tentative  proposals  regarding 
the  existing  rules  and  our  tentative 
belief  that  we  should  not  extend  the 
rules  to  cover  the  sale  of  airline  tickets 
through  the  hitemet.  67  FR  69366 
(November  15,  2002).  We  stated  our 
intent  to  follow  the  notice-and-comment 
procedures  established  by  the 
Administrative  Procedure  Act  for 
informal  rulemakings.  67  FR  69369. 
Comments  and  reply  comments  on  our 
notice  of  proposed  rulemaking  are  now 
due  March  16  and  May  15,  2003.  67  FR 
72869  (December  9,  2002). 


On  December  23  Sabre  filed  a  petition 
asking  us  to  hold  a  "Fact  Hearing." 
Sabre  asserts  that  our  notice  did  not 
provide  an  adequate  factual  basis  for  our 
tentative  decision  that  we  should 
maintain  the  existing  rules  with  some 
changes.  The  hearing  sought  by  Sabre 
would  include,  among  other  things, 
testimony  from  a  Department  official  on 
the  factual  basis  underlying  these 
decisions. 

Delta  Airlines,  assuming  that  answers 
to  Sabre's  petition  would  normally  be 
due  January  3,  has  filed  a  motion  asking 
that  answers  be  due  January  13.  Sabre 
filed  its  33-page  petition  on  December 
23.  Delta  contends  that  it  did  not  receive 
a  copy  of  the  petition  until  December 
30,  since  Sabre  had  served  it  by  mail, 
that  Delta  would  have  only  two  business 
days  to  prepare  its  response  if  it  were 
required  to  respond  by  January  3,  and 
that  a  10-day  extension  would  be 
reasonable.  Delta  notes  that  the  petition 
seeks  extraordinary  relief  and  raises  a 
number  of  controversial  legal  issues. 

We  believe  that  Delta's  request  is 
reasonable  and  that  responses  by  other 
parties  would  assist  our  consideration  of 
Sabre's  petition.  Given  the  holidays  and 
the  unusual  nature  of  Sabre's  petition, 
establishing  January  13  as  the  due  date 
for  answers  would  give  the  parties  an 
adequate  time  to  respond  without 
dielaying  the  rulemaking.  We  therefore 
invite  interested  persons  to  file  answers 
by  January  13. 

Issued  in  Washington,  DC  on  January  2, 
2003. 

Kirk  K.  Van  Tine, 
General  Counsel. 

[FR  Doc.  03-355  Filed  1-8-03;  8:45  am] 
BILUNG  CODE  4910-63-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 

Expansion  of  the  Port  Limits  of 
Portland,  MA 

agency:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  proposes  to 
amend  the  Customs  regulations 
pertaining  to  the  field  organization  of 
Customs  by  extending  the  geographical 
limits  of  the  port  of  entry  of  Portland, 
Maine,  to  include  the  City  of  Auburn, 
Maine.  This  proposed  change  is  being 
made  to  provide  better  service  to 
carriers,  importers,  and  the  general 
public. 


DATE:  Comments  must  be  received  on  or 
before  March  10,  2003. 
ADDRESSES:  Written  comments  must  be 
submitted  to  the  U.  S.  Customs  Service, 
Office  of  Regulations  and  Rulings, 
Attention:  Regulations  Branch,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229.  Submitted 
comments  may  be  inspected  at  the  U.S. 
Customs  Service,  799  9th  Street,  NW., 
Washington,  DC,  during  regular 
business  hours.  Arrangements  to  inspect 
submitted  comments  should  be  made  in 
advance  by  calling  Mr.  Joseph  Clark  at 
202-572-8768. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Keith  Fleming,  Office  of  Field 
Operations,  at  202-927-1049. 
SUPPLEMENTARY  INFORMATION: 

Background 

To  provide  better  service  to  carriers, 
importers,  and  the  general  public. 
Customs  proposes  to  amend 
§  101.3(b)(1),  Customs  regulations  (19 
CFR  101.3(b)(1)),  by  extending  the 
geographical  limits  of  the  port  of  entry 
of  Portland,  Maine. 

Current  Port  Limits  of  Portland,  Maine 

The  current  port  limits  of  Portland, 
Maine,  as  extended  by  Executive  Order 
(E.  O.)  9297  of  February  1,  1943  (8  FR 
1479),  include  Portland,  Maine,  and  the 
territory  embracing  the  municipalities  of 
South  Portland,  Falmouth,  and  Cape 
Elizabeth,  in  the  State  of  Maine,  and 
Peak,  Long,  Cliff,  Gushing,  and  Diamond 
Islands,  in  the  State  of  Maine. 

Proposed  Expansion  of  Port 

It  is  proposed  to  expand  the  port 
limits  of  the  port  of  entry  of  Portland, 
Maine,  to  include  the  City  of  Auburn, 
Maine. 

Customs  proposes  to  include  the  City 
of  AubiuTi  within  the  port  limits  to 
facilitate  the  clearance  of  international 
cargo  at  the  Auburn  Intermodal  Facility 
("AIF").  AIF  is  a  rail/truck  intermodal 
facility  with  a  high  cube,  doublestack 
intermodal  terminal  worldwide. 

If  the  proposed  extension  of  the 
Portland,  Maine,  port  of  entry  limits  to 
include  the  City  of  Auburn,  Maine,  is 
adopted,  the  limits  of  port  column 
adjacent  to  the  listing  of  Portland, 
Maine,  in  the  list  of  Customs  ports  of 
entry  in  §  101.3(b)(1)  will  be  amended 
accordingly. 

Authority 

This  change  is  proposed  imder  the 
authority  of  5  U.S.C.  301  and  19  U.S.C. 
2,  66  and  1624. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
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written  comments  that  are  timely 
submitted  to  Customs-.  All  such 
comments  received  from  the  public 
pursuant  to  this  notice  of  proposed 
rulemaking  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.5,  Treasury  Department 
Regulations  (31  CFR  1.5),  and 
§  103.11(b),  Customs  regulations  (19- 
CFR  102.11(b)),  during  regular  business 
days  between  the  hours  of  9  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  799  9th  Street,  NW., 
Washington,  DC. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Customs  establishes,  expands  and 
consolidates  Customs  ports  of  entry 
throughout  the  United  States  to 
accommodate  the  volume  of  Customs- 
related  activity  in  various  parts  of  the 
country.  Thus,  although  this  document 
is  being  issued  with  notice  for  public 
comment,  because  it  relates  to  agency 
management  and  organization  it  is  not 
subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553. 
Accordingly,  this  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Agency  organization  matters 
such  as  this  proposed  port  extension  are 
exempt  from  consideration  under 
Executive  Order  12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Janet  L.  Johnson,  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development. 

Robert  C.  Bonner, 

Commissioner  of  Customs. 

Approved:  January  6,  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  03-432  Filed  1-8-03:  8:45  am) 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  103     . 
RIN1515-AD18 

Confidentiality  Protection  for  Vessel 
Cargo  Manifest  Information 

agency:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SIMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 


provide  that,  in  addition  to  the  importer 
or  consignee,  parties  that  electronically 
transmit  vessel  cargo  manifest 
information  directly  to  Customs  24  or 
more  hours  before  cargo  is  laden  aboard 
the  vessel  at  the  foreign  port  may 
request  confidentiality  with  respect  to 
the  name  and  address  of  the  importer  or 
consignee,  related  marks  and 
identification  numbers  that  reveal  their 
names  and  addresses,  and  the  names 
and  addresses  of  their  shippers.  These 
parties  must  submit  to  Customs  a  letter 
of  authorization  signed  by  the  importer 
or  consignee  with  the  request  for 
confidentiality.  Current  regulations 
allow  only  the  importer  or  consignee,  br 
an  authorized  employee,  attorney,  or 
official  of  the  importer  or  consignee,  to 
make  such  requests. 
DATES:  Comments  must  be  received  on 
or  before  February  10,  2003. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate),  regarding  both 
the  substantive  aspects  of  the  proposed 
rule  and  how  it  may  be  made  easier  to 
imderstand,  may  be  submitted  to  the 
U.S.  Customs  Service,  Office  of 
Regulations  and  Rulings,  Attention: 
Regulations  Branch,  1300  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20229. 
Submitted  comments  may  be  inspected 
at  the  U.S.  Customs  Service,  799  9th 
Street,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Burton,  Chief,  Entry  and  Carriers 
Branch,  Office  of  Regulations  and 
Rulings,  at  (202)  572-8724. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  19  U.S.C.  1431,  Customs  must 
make  available  for  public  disclosure 
certain  information  contained  in  vessel 
manifests  except  when  the  importer  or 
consignee  has  requested  confidential 
treatment. 

On  October  31,  2002,  Customs 
published  a  final  rule  document  in  the 
Federal  Register  (67  FR  66318)  that 
amended  the  Customs  Regiilations 
pertaining  to  the  inward  foreign 
manifest  to  provide  that  Customs  must 
receive  from  the  carrier  the  vessel's 
Cargo  Declaration  (Customs  Form  (CF) 
1302),  one  document  among  a  few  that 
comprise  the  manifest,  or  a  Customs- 
approved  electronic  equivalent  of  the 
cargo  declaration,  at  least  24  hours 
before  the  cargo  is  laden  aboard  the 
vessel  at  the  foreign  port,  and  to  require 
that  Vessel  Automated  Manifest  System 
(AMS)  participants  provide  the  cargo 
declaration  electronically  (see  19  CFR 
4.7(b)(2)).  The  amended  regulation  also 
provides  that  a  properly  licensed  or 
registered  non-vessel  operating  common 
carrier  (NVOCC)  that  is  in  possession  of 


an  International  Carrier  Bond  containing 
the  provisions  of  §  113.64  of  the 
regulations  (19  CFR  113.64)  may 
electronically  transmit  required 
manifest  information  directly  to 
Customs  through  the  AMS  24  or  more 
hours  before  cargo  it  delivers  to  the 
vessel  carrier  is  laden  aboeird  the  vessel 
at  the  foreign  port.  If  the  NVOCC 
chooses  not  to  transmit  the  required 
manifest  information  to  Customs,  as 
described  above,  the  amended 
regulation  provides  that  the  NVOCC 
must  instead  fully  disclose  and  present 
the  required  information  to  the  vessel 
carrier  to  allow  the  vessel  carrier  to 
present  the  information  to  Customs  via 
the  AMS  system.  (See  19  CFR  4.7(b)(3).) 

The  final  rule  amended  other  sections 
within  Part  4  of  the  regulations  and 
made  amendments  to  §  113.64  having  to 
do  with  bond  obligations  of  NVOCCs 
that  elect  to  transmit  manifest 
information  in  accordance  with  §  4.7(b). 
Discussion  of  these  particular 
amendments  is  not  necessary  in  this 
document.  (See  the  final  rule,  cited 
previously,  for  a  more  complete 
presentation  of  these  amendments.) 

In  response  to  the  notice  of  proposed 
rulemaking  (NPRM)  that  preceded 
publication  of  the  final  rule  discussed 
above,  published  in  the  Federal  Register 
(67  FR  51519)  on  August  8,  2002.  the 
NVOCC  community  submitted  several 
comments  expressing  concern  that 
certain  information  and  data  that  a 
NVOCC  would  supply  under  the  new 
procedures  of  §  4.7(b)  would  be  subject 
to  release  for  publication.  Under 
§103.31  of  the  regulations  (19  CFR 
103.31),  vessel  manifest  information  is 
made  available  to  newspapers, 
commercial  magazines,  trade  journals, 
and  similar  publications.  The  NVOCC 
group  contended  that  such  release 
would  reveal  confidential  business 
information  that  could  result  in  harm  to 
the  NVOCC  community,  and 
recommended  that  Customs  amend  the 
regulations  to  permit  NVOCCs  to 
request  confidentiality  on  behalf  of 
importers  and  consignees  under 
§  103.31.  Because  the  NVOCC  comments 
concerned  an  issue  that  was  not  the 
focus  of  the  prior  rulemaking.  Customs 
responded  to  these  comments  in  the 
final  rule  document  by  indicating  that  it 
would  soon  publish  another  NPRM 
proposing  to  amend  the  regulations  to 
address  the  issue  within  the  limitations 
of  existing  law.  The  purpose  of  this 
NPRM  is  to  seek  further  input  from  the 
trade  community  on  the  specific 
question  whether  the  Customs 
regulations  should  be  amended. 

Under  19  U.S.C.  1431(c),  only 
importers  and  consignees  are  authorized 
to  make  such  confidentiality  requests  to 
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protect  their  name  and  address  from 
disclosure  as  well  as  the  name  and 
address  of  their  shippers.  The 
regulations  implementing  this  Section 
provide  that  authorized  employees, 
attorneys,  or  officials  of  inlporters  or 
consignees  may  make  such  requests  (19 
CFR  103.31(d)).  Consistent  with  the 
view  that  authorized  representatives  of 
the  importers  or  consignees  may  fde 
confidential  requests,  this  document 
proposes  to  amend  §  103.31(d)  of  the 
Customs  Regulations  to  allow  parties 
that  transmit  directly  to  Customs 
manifest  information  in  accordance 
with  §§  4.7(b)  and  4.7a  to  file  a  biennial 
certification  requesting  confidentiality 
on  behalf  of  an  importer  or  consignee 
when  authorized  to  do  so  by  the 
importer  or  consignee.  This  amendment 
allowing  such  parties,  including 
NVOCCs  and  vessel  carriers,  to  make 
confidentiality  requests  will  enhance 
the  new  procedures  set  forth  in  the  final 
rule,  as  these  parties  will  be  relieved 
from  any  disadvantage  that  might  result 
from  publication  of  certain  manifest 
information. 

Comments 

Before  adopting  this  proposal  as  a 
final  rule,  consideration  will  be  given  to 
any  written  comments  timely  submitted 
to  Customs.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.5  of 
the  Treasury  Department  Regulations 
(31  CFR  1.5),  and  §  103.11(b)  of  the 
Customs  Regulations  (19  CFR 
103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  799  9th  Street,  NW., 
Washington,  DC.  To  make  arrangements 
to  inspect  submitted  comments,  call  Mr. 
Joseph  Clark  at  (202)  572-8768. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Regulatory  Flexibility  Act 

Inasmuch  as  adoption  of  the  proposed 
amendment  would  expand  the  parties 
who  may  request  confidentiality  of 
business  sensitive  information  for  the 
purpose  of  protecting  their  competitive 
standing  or  advantage,  and  thus  would 
benefit  this  segment  of  the  importing 
community,  it  is  certified,  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
that  the  proposed  amendments  to  the 
Customs  Regulations,  if  adopted,  will 
not  have  a  significant  economic  impact 
.  on  a  substantial  number  of  small 


entities.  Accordingly,  the  proposed 
amendments  are  not  spbject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  §  103.31  has  previously 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507)  under  control  number 
1515-0124  (Disclosure  by  Customs  of 
information  on  cargo  declarations  of 
inward  vessel  manifests).  This  notice  of 
proposed  rulemaking  (NPRM)  contains 
an  additional  collection  of  information 
that  has  been  submitted  to  OMB  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507).  An  agency  may  not 
conduct,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  OMB. 

The  additional  collection  of 
information  in  this  proposed  rule 
document  is  contained  in  §  103.31(d)(i). 
This  information  is  required  to  allow  a 
party  transmitting  vessel  cargo  manifest 
information  directly  to  Customs  in 
accordance  with  the  procedures  of 
§  4.7(b)  of  this  chapter  to  submit  a 
confidentiality  certification  on  behalf  of 
an  importer  or  consignee.  The  likely 
respondents  are  businesses  such  as  non- 
vessel  operating  common  carriers  and 
vessel  carriers  that  must  submit  to 
Customs  the  information  required  under 
the  regulation  when  choosing  to  obtain 
confidentiality  for  importers  and 
consignees. 

The  estimated  burden  to  the  public 
resulting  from  the  additional  collection 
is  as  follows: 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  250  hoius. 

Estimated  average  annual  burden  per 
respondent/ recordkeeper:  30  minutes. 

Estimated  number  of  respondents 
and/or  recordkeepers:  500. 

Estimated  annual  frequency  of 
responses:  1 . 

Comments  on  the  accuracy  of  this 
burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Office  of  Management  and  Budget, 
Attention:  Desk  Officer  of  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503.  A  copy  should 
also  be  sent  to  Customs  at  the  address 
set  forth  in  the  ADDRESSES  section  of  this 
document. 


Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Conrad,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
contributed  in  its  development. 

List  of  Subiects  in  19  CFR  Part  103 

Administrative  practice  and 
procedure;  Confidential  business 
information.  Electronic  filing.  Freedom 
of  Information,  Imports,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

For  the  reasons  stated  in  the 
preamble.  Part  103  of  the  Customs 
Regulations  (19  CFR  Part  103)  is 
proposed  to  be  amended  as  follows: 

PART  103— AVAILABILITY  OF 
INFORMATION 

1 .  The  general  authority  citation  for 
part  103  and  the  specific  authority 
citation  for  §  103.31  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  552,  552a;  19 
U.S.C.  66,  1624;  31  U.S.C.  9701. 

Section  103.31  also  issued  under  19 
U.S.C.  1431; 

***** 

2.  Section  103.31  is  proposed  to  be 
amehded  by  revising  paragraph  (d)(l)(i) 
to  read  as  follows: 

§  103.31    Information  on  vessel  manifests 
and  summary  statistical  reports. 

***** 

(d)  Confidential  treatment — (1) 
Inward  manifest.  *   *   * 

(i)  An  importer  or  consignee,  or 
authorized  employee,  attorney  or 
official  of  the  importer  or  consignee, 
must  submit  a  certification  (as  described 
in  paragraph  (d)(l)(ii)  of  this  section)  to 
claim  confidential  treatment  of  the  data 
set  forth  in  paragraph  (d)(1)  of  this 
section.  In  addition,  a  party  that  either 
electronically  directly  transmits,  or  uses 
a  service  provider  to  transmit,  the 
Customs  Form  1302  Cargo  Declaration 
to  Customs  in  accordance  with  the 
procedures  of  §  4.7(b)  of  this  chapter 
may  submit  a  certification  to  claim 
confidential  treatment  of  the  data  set 
forth  in  paragraph  (d)(1)  of  this  section 
on  behalf  of  an  importer  or  consignee  if 
the  importer  or  consignee  designates 
such  party  as  its  attorney-in-fact 
authorized  to  submit  a  certification  on 
the  importer's  or  consignee's  behalf.  The 
party  so  designated/authorized  must 
provide  Customs  with  a  letter  of 
authorization  signed  by  the  importer  or 
consignee,  or  its  authorized  employee, 
attorney  or  official,  to  support  any 
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submission  of  a  certification  under  this 
paragraph. 

***** 

Robert  C.  Bonner, 

Commissioner  of  Customs. 

Approved:  January  3,  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  03-363  Filed  1-8-03;  8:45  am] 
BILUNG  CODE  4820-02-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  69 
[GU02-02;  FRL-7433-4] 

Clean  Air  Act  Interim  Approval  of  the 
Alternate  Permit  Program;  Territory  of 
Guam 

AGENCY:  Environmental  Protection 
Agency  (EfA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  grant 
interim  approval  of  the  alternate  permit 
program  submitted  by  the  Territory  of 
Guam  (Guam).  In  EPA's  November  13, 
1996  direct  final  rule,  EPA  granted 
Guam,  as  well  as  owners  and  operators 
of  certain  sources  within  Guam,  an 
exemption  from  title  V  requirements  on 
the  condition  that  Guam  promulgate 
and  administer  an  approved  alternative 
permit  program.  EPA  granted  these 
conditional  exemptions  under  the 
authority  of  section  325  of  the  Clean  Air 
Act  (Act).  Interim  approval  of  Guam's 
alternate  permit  program  will  allow 
sources  to  be  permitted  under  an 
approved  alternate  permit  program 
while  also  requiring  Guam  to  make 
additional  submissions  to  fulfill  dl  of 
the  requirements  of  the  conditional 
exemption. 

In  the  rules  and  regulations  section  of 
this  Federal  Register,  we  are  granting 
interim  approval  of  these  local  rules  as 
Guam's  alternate  permit  program  in  a 
direct  final  action  without  prior 
proposal  because  we  believe  this  action 
is  not  controversial  and  do  not 
anticipate  adverse  comment.  A  detailed 
rationale  for  this  apprbval  is  set  forth  in 
the  direct  final  rule.  If  we  do  not  receive 
adverse  comments,  no  further  activity  is 
planned.  If  EPA  receives  adverse 
comments,  however,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
action  and  address  the  comments  in  a 
subsequent  final  action  based  on  this 
proposed  rule.  We  will  not  open  a 
second  comment  period,  so  anyone 
interested  in  commenting  should  do  so 
at  this  time. 


DATES:  Any  comments  on  this  proposal 
must  arrive  by  March  10,  2003. 
ADDRESSES:  Mail  comments  to  Gerardo 
Rios,  Chief  of  the  Permits  Office  (AIR- 
3),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hav*rthome 
Street,  San  Francisco.  CA  94105-3901. 
Copies  of  the  submitted  program  and 
other  supporting  information  used  in 
evaluating  the  alternate  permit  program 
are  available  for  inspection  during 
normal  business  hoius  at  the  following 
location:  Pacific  Insular  Area  Program, 
U.S.  EPA-Region  IX  (CMD-5),  75 
Hawthorne  Street,  San  Francisco, 
California  94105. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Machol,  EPA  Region  IX,  at  (415)  972- 
3770,  (Machol.Ben@epa.gov),  Pacific 
Insular  Area  Program,  or  Robert  Baker, 
at  (415)  972-3979, 

(Baker.Robert@epa.gov)  Permits  Office, 
Air  Division,  at  the  EPA-Region  DC 
address  listed  above. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  of  the  same  title  which  is  located 
under  the  rules  and  regulations  section 
of  this  Federal  Register. 

Dated:  December  17,  2002. 
Alexis  Strauss, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  03-120  Filed  1-8-03;  8:45  am] 

BILLING  CODE  6S60-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  18 

RIN  1018-AH86 

Florida  Manatees;  Incidental  Take 
During  Specified  Activities;  Extension 
of  Public  Comment  Period 

AGENCY:  Fish  and  Wildfife  Service, 

Interior. 

ACTION:  Proposed  rule;  extension  of 

public  comment  period. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  provide  notice  that  the 
public  comment  period  for  the  proposed 
regulations  that  would  authorize  for  the 
next  five  years  the  incidental, 
unintentional  take  of  a  small  number  of 
Florida  manatees  (Trichechus  manatus 
latirostris)  resulting  from  government 
activities  related  to  watercraft  and 
watercraft  access  facilities  is  extended 
to  allow  all  interested  parties  to  submit 
written  comments  on  the  proposal  and 
the  draft  environmental  impact 
statement.  Comments  previously 
submitted  during  the  comment  period 


need  not  be  resubmitted  as  they  will  be 
incorporated  into  the  public  record  and 
will  be  fully  considered  in  the  final 
determination  on  the  proposal. 
DATES:  The  original  comment  period  is 
scheduled  to  close  on  January  13,  2003. 
The  comment  period  is  hereby  extended 
until  January  27,  2003.  Comments  from 
all  interested  parties  must  be  received 
by  the  closing  date.  Any  comments  that 
are  received  after  the  closing  date  may 
not  be  considered  in  the  final  decision 
on  this  proposal. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
one  of  the  following  methods: 

1 .  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Jacksonville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  6620  Southpoint  Drive 
South,  Suite  310,  Jacksonville,  Florida 
32216. 

2.  You  may  hand-deliver  written 
comments  to  our  Jacksonville  Field 
Office,  at  the  above  address,  or  fax  your 
comments  to  904/232-2404. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
manatee@fws.gov.  For  directions  on 
how  to  submit  electronic  comment  files, 
see  the  "Public  Comments  Solicited" 
section. 

We  request  that  you  identify  whether 
you  are  commenting  on  the  proposed 
rule  or  draft  environmental  impact 
statement.  Comments  and  materials 
received,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  proposed  rule,  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  from  8 
a.m.  to  4:30  p.m.  Monday  through 
Friday,  at  the  above  address.  You  may 
obtain  copies  of  the  draft  environmental 
impact  statement  from  the  above 
address  or  by  calling  904/232-2580.  or 
from  our  Web  site  at  http:// 
northflorida.fws.gov.  Information 
regarding  this  proposal  is  available  in 
alternative  formats  upon  request. 
FOR  FURTHER  INFORMATION  CONTACT:  Pete 
Benjamin.  Assistant  Field  Supervisor  " 
(see  ADDRESSES  section),  telephone  904/ 
232-2580;  or  visit  our  Web  site  at  http:/ 
/northflorida.fws.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Marine  Mammal  Protection  Act 
(MMPA)  of  1972  (16  U.S.C.  1361-1407) 
sets  a  general  moratorium,  with  certain 
exceptions,  on  the  taking  and 
importation  of  marine  mammals  and 
marine  mammal  products  and  makes  it 
unlawful  for  any  person  to  take,  possess, 
transport,  purchase,  sell,  export,  or  offer 
to  purchase,  sell,  or  export,  any  marine 
mammal  or  marine  mammal  product 
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unless  authorized.  "Take"  as  defined  by 
the  MMPA  and  its  implementing 
regiUations  (50  CFR  part  18)  means  "to 
harass,  hunt,  capture,  collect,  or  kill,  or 
attempt  to  harass,  hunt,  capture,  collect, 
or  kill  any  marine  mammal,  including, 
without  limitation,  any  of  the 
following — the  collection  of  dead 
animals  or  parts  thereof;  the  restraint  or 
detention  of  a  mcirine  mammal,  no 
matter  how  temporary;  tagging  a  marine 
mammal;  or  the'  negligent  or  intentional 
operation  of  an  aircraft  or  vessel,  or  the 
doing  of  any  other  negligent  or 
intentional  act  which  results  in  the 
disturbing  or  molesting  of  a  marine 
mammal." 

"Harassment"  is  defined  under  the 
MMPA  as,  "any  act  of  pursuit,  torment, 
or  annoyance  which — (i)  has  the 
potential  to  injure  a  marine  mammal  or 
marine  mammal  stock  in  the  wild;  or  (ii) 
has  the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering." 

The  prohibitions  on  take  apply  to  all 
persons,  including  Federal,  State,  and 
local  government  agencies,  with  the 
exception  of  humane  taking  (including 
euthanasia)  by  government  officials 
while  engaged  in  their  official  duties  (16 
U.S.C.  1379(h)). 

Section  101(a)(5)(A)  of  the  MMPA 
allows  the  Secretary  of  the  Department 
of  the  Interior,  through  the  Director  of 
the  Fish  and  Wildlife  Service  (Service), 
upon  request,  to  authorize  by  specific 
regulation  the  incidental  unintentional 
take  of  a  small  number  of  marine 
mammals  by  U.S.  citizens  engaged  in 
specific  identified  activities  (other  than 
commercial  fishing)  within  specific 
geographic  areas.  On  November  14, 
2002,  the  Service  published  a  proposed 
rule  and  notice  of  availability  of  a  draft 
Environmental  Impact  Statement 
regarding  regulations  that  would 
authorize  for  the  next  five  years  the 
incidental  unintentional  take  of  a  small 
number  of  Florida  manatees  [Trichechus 
manatus  latirosths)  resulting  from 
government  activities  related  to 
watercraft  and  watercraft  access 
facilities  within  three  regions  of  Florida 
(67  FR  69078). 


Public  Comments  Solicited 

Any  final  action  resulting  from  this 
proposal  will  be  based  on  the  best 
available  information.  Therefore,  we 
solicit  comments  or  suggestions  fi'om 
the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule. 

We  welcome  any  and  all  suggestions, 
materials,  and  recommendations  to 
assist  and  guide  us  in  this  endeavor. 
Specifically,  we  are  seeking: 

1 .  Information  regarding  manatee 
population  studies/data,  particularly  for 
the  Southwest  Florida  Stock; 

2.  Information  regarding  measures, 
including  technological  measures,  that 
would  result  in  the  least  practicable 
impact  on  manatees  and  their  habitat; 

3.  Information  regarding  the 
effectiveness  of  mitigating  measures 
currently  in  place; 

4.  Information  regarding  the  potential 
social  and  economic  effects  of  the 
proposed  regulations; 

5.  Information  regarding  means  of 
minimizing  potential  social  and 
economic  effects  of  the  negative  finding 
for  the  Southwest  Stock; 

6.  Suggested  means  and  measures  to 
report  and  monitor  the  effects  of 
incidental  take  on  manatees; 

7.  Suggested  additional  research 
efforts  related  to  the  findings  of  this 
rule;  and 

8.  Nominations  for  participants  to 
serve  on  the  Working  Group  on 
Watercraft-related  Incidental  Take. 

Additionally,  we  are  requesting 
specific  public  comment  on  the 
following  issues  pertaining  to  the 
economic  analysis,  which  is  printed  in 
its  entirety  in  the  EIS  for  this  action: 

1 .  Information  to  better  model  the 
change  in  boater  behavior  and/or  the 
economic  surplus  impacts  of  changes  in 
marine  access; 

2.  Additional  estimates  of  the 
difference  in  residential  property  values 
with  and  without  the  potential  to 
construct  private  boat  docks; 

3.  Information  to  estimate  the  number 
and  regional  distribution  of  out-of-state 
boaters  who  use  their  boats  in  Florida 
waters;  and 

4.  Alternative  regional  impact  models 
(i.e.,  alternatives  to  IMPLAN)  that 
would  more  accurately  capture  changes 
in  sector  outputs  and  employment 
resulting  from  the  rule. 


Please  submit  comments  as  a  DOS 
text  file  format  and  avoid  the  use  of 
special  characters  and  encryption. 
Please  also  include  "Attn— RIN  1018- 
AH86"  and  your  name  and  return 
address  in  your  email  message.  If  you  do 
not  receive  a  confirmation  from  the 
system  that  we  have  received  your  email 
message,  contact  us  directly  by  calling 
the  Jacksonville  Field  Office  (see 
ADDRESSES  section). 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  name  and  home 
address  from  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/ or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  We  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Our  final  determination  on  the 
proposed  regulations  will  take  into 
consideration  comments  and  any 
additional  information  received  by  the 
date  specified  above.  Previous 
comments  and  information  submitted 
during  the  comment  period  need  not  be 
resubmitted.  The  comment  period  is 
extended  to  January  27,  2003. 

Author 

The  primary  author  of  this  notice  is 
Stefanie  Barrett,  U.S.  Fish  and  Wildlife 
Service  [see  ADDRESSES). 

Authority 

The  authority  to  establish  regulations 
that  would  authorize  for  the  next  five 
years  the  incidental,  unintentional  take 
of  small  numbers  of  Florida  manatees  is 
provided  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  as  amended. 

Dated:  December  27,  2002. 
David  P.  Smith, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

IFR  Doc.  03-357  Filed  1-8-03;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petrtions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-839] 

Certain  Polyester  Staple  Fiber  From 
Korea:  Notice  of  Extension  of  Time 
Limit  for  2001-2002  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 
ACTION:  Notice  of  Extension  of  Time 
Limit. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  current  review 
of  the  antidumping  duty  order  on 
certain  polyester  staple  fiber  from 
Korea.  The  period  of  review  is  May  1, 
2001  through  April  30,  2002.  This 
extension  is  made  pursuant  to  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930.  as 
amended  by  the  Uruguay  Roimd 
Agreements  Act. 
EFFECTIVE  DATE:  January  9.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  McAllister  or  Jarrod  Goldfeder, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-1174  or 
(202)  482-0189,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  issue  the 
preliminary  results  of  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversary  month  of  an  order  for 
which  a  review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary  results 
are  published.  If  it  is  not  practicable  to 
complete  the  review  within  the  time 
period,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  these 


deadlines  to  a  maximum  of  365  days 
and  180  days,  r^pectiyely. 

Background 

Oti  June  25.  2002.  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  certain 
polyester  staple  fiber  ("PSF")  from 
Korea,  covering  the  period  May  1,  2001, 
through  April  30,  2002  (67  FR  42753). 
The  preliminary  results  for  the 
antidumping  duty  administrative  review 
of  certain  PSF  from  Korea  are  currently 
due  no  later  than  January  31,  2003. 

Extension  of  Time  Limits  for 
Preliminary  Results 

The  respondents  in  this  proceeding 
have  outstanding  original  and 
supplemental  questionnaire  responses. 
Because  the  Department  requires  time  to 
review  and  analyze  these  responses 
once  they  are  received,  it  is  not 
practicable  to  complete  this  review 
within  the  originally  anticipated  time 
limit  (i.e.,  January  31,  2003).  Therefore, 
the  Department  of  Conmierce  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  to  not  later 
than  June  2,  2003,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  December  31,  2002. 
Susan  H.  Kuhbach, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement. 
[FR  Doc.  03^30  Filed  1-8-03;  8:45  am] 

BILUNG  CODE  351(M>S-S 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-560-602] 

Certain  Preserved  Mushrooms  from 
Indonesia:  Notice  of  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Depeirtment  of  Commerce. 

ACTION:  Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

EFFECTIVE  DATE:  January  9,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sophie  Castro  or  Rebecca  Trainor, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-0588  or  (202)  482^007, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  1,  2002,  the  Department 
published  in  ^e  Federal  Register  (67 

FR  4945)  a  notice  of  "Opportunity  To 
Request  Administrative  Review"  of  the 
acntidumping  duty  order  on  certain 
preserved  mushrooms  from  Indonesia 
for  the  period  February  1,  2001,  through 
January  31,  2002  (third  review  period). 
On  February  28,  2002,  the  respondents, 
PT  Dieng  Djaya  ("Dieng")  and  PT  Surya 
Jaya  Abadi  Perkasa  ("Surya")',  PT  Indo 
Evergreen  Agrc  Business  Corporation 
("Evergreen"),  and  PT  Zeta  Agro 
Corporation  ("Zeta")  requested  an 
administrative  review  of  their  sales  for 
the  above-mentioned  period.  The 
petitioner,  the  Coalition  for  Fair 
Preserved  Mushroom  Trade,^  did  not 
comment.  On  March  27,  2002,  the 
Department  published  a  notice  of 
initiation  of  an  administrative  review  of 
.  the  antidumping  duty  order  on  certain 
preserved  mushrooms  from  Indonesia 
with  respect  to  these  companies.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocations  in 
Part.  67  FR  14696. 

Partial  Recission  of  Review 

On  May  20,  2002,  Dieng/Surya 
withdrew  its  request  for  an 
administrative  review  of  its  sales  for  the 
third  review  period.  Section 
351.213(d)(1)  of  the  Department's 
regulations  stipulates  that  the  Secretary 
may  permit  a  party  that  requests  a 
review  to  withdraw  the  request  within 
90  days  of  the  date  of  publication  of 


•  In  accordance  with  19  CFR  351.401(f),  PT  Dieng 
Djaya  and  PT  Sur\'a  |aya  Abadi  Perkasa  were 
determined  to  be  affiliated  companies  in  the 
original  less-than-fair-value  investigation  and  are 
henceforth  referred  to  as  Dieng/Surya. 

2  The  Coalition  for  Fair  Preserved  Mushroom 
Trade  iricludes  the  American  Mushroom  Institute: 
L.K.  Bowman,  Inc.;  Modem  Mushrooms  Farms, 
Inc.;  Monterey  Mushrooms,  Inc.;  Mount  Laurel 
Canning  Corp.;  Mushroom  Canning  Company: 
Southwood  Farms;  Sunny  Dell  Foods.' Inc.;  and 
United  Canning  Corp. 
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notice  of  initiation  of  the  requested 
review.  In  this  case,  Dieng/Surya  has 
withdrawn  its  request  for  review  within 
the  90-day  period.  We  have  received  no 
other  submissions  regarding  Dieng/ 
Surya's  withdrawal  of  its  request  for 
review.  Therefore,  we  are  rescinding,  in 
part,  this  administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  Indonesia  as 
to  Dieng/Surya.  This  review  will 
continue  with  respect  to  Evergreen  and 
Zeta. 

This  notice  is  published  in 
accordance  with  section  751  of  the  Act 
andl9CFR351.213(d){4). 

Dated:  )anuary  3,  2003. 
Louis  Apple, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  03^31  Filed  1-8-03;  8:45  am] 

BILLING  CODE  3S10-OS-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Transformed  Bacteria 
Producing  CS6  Antigens  as  Vaccines 

agency:  Department  of  the  Army, 
(DoD). 

action:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6  and  404.7,  announcement  is  made 
of  the  availability  for  licensing  of  U.S. 
Patent  Application  No.  09/479,877 
entitled  "Transformed  Bacteria 
Producing  CS6  Antigens  as  Vaccines," 
file  January  10,  2000.  The  United  States 
Government,  as  represented  by  the 
Secretary  of  the  Army,  has  rights  in  this 
invention. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  This 
invention  is  related  to  a  CS6  antigen  for 
use  in  vaccines  to  protect  from 


pathological  effects  of  enterotoxigenic  E. 
coli. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[PR  Doc.  03-435  Filed  1-8-03;  8:45  ami 
HLUNG  CODE  371<H»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Performance  Review  Boards 
Membership 

AGENCY:  Department  of  the  Army  (DoD). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends 
Performance  Review  Boards 
Membership,  published  November  25, 
2002  (67  FR  70584),  for  the  Department 
of  the  Army.  The  following  name  is 
added  to  the  Performance  Review  Board 
for  the  U.S.  Army  Corps  of  Engineers 
(USAGE):  Mr.  Joseph  Tyler,  Chief, 
Programs  Management  Division, 
Directorate  of  Military  Programs, 
Headquarters,  USAGE. 
EFFECTIVE  DATE:  November  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Ervin,  U.S.  Army  Senior 
Executive  Service  Office,  Assistant 
Secretary  of  the  Army,  Manpower  & 
Reserve  Affairs,  111  Army  Pentagon, 
Washington,  DC  20310-0111. 
SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

Luz  D.  Ortiz,  ^ 

Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  03-433  Filed  1-8-03;  8:45  am] 

BILUNG  CODE  3710-08-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Inland  Waterways  Users  Board 

AGENCY:  Department  of  the  Army.  U.S. 
Army  Corps  of  Engineers,  (DoD). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  Accordance  with  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  forthcoming  meeting 


Name  of  Committee:  Inland 
Waterways  Users  Board  (Board). 

Date:  February  13,  2003. 

Location:  Washington  Court  Hotel  on 
Capitol  Hill,  525  New  Jersey  Avenue 
NW.,  Washington.  DC  (1-202-628- 
2100). 

Time;  Registration  will  begin  at  8:30 
a.m.  and  the  meeting  is  scheduled  to 
adjourn  at  11  a.m. 

Agenda:  The  Board  will  hear  briefings 
on  the  status  of  both  the  funding  for 
inland  navigation  projects  and  studies, 
and  the  Inland  Waterways  Trust  Fimd. 
The  Board  will  also  consider  its 
priorities  for  the  next  fiscal  year. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Norman  T.  Edwards,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  CECW-PD, 
441  G  Street,  NW.,  Washington,  DC 
20314-1000;  Ph:  (202)  761-4559. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 

Luz  D.  Ortiz, 

Army  Federal  Registration  Liaison  Officer. 
|FR  Doc.  03-434  Filed  1-8-03;  8:45  am] 
BILLING  CODE  3710-92-M 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Cancellation  of  a 
Financial  Assistance  Solicitation 

AGENCY:  National  Energy  Technology 

Laboratory,  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  cancellation  of  a 

financial  assistance  solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
cancellation  of  Financial  Assistance 
Solicitation  No.  DE-PS26-03NT41716 
entitled  "Gasification  Technologies 
Fundamental  Research"  which  was 
published  in  the  Federal  Register  on 
December  02,  2002  (67  FR  71544). 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  L.  Carrington,  MS  107,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  3610  Collins 
Ferry  Road,  P.O.  Box  880,  Morgantown, 
WV  26507-0880,  E-mail  Address: 
keith .  carrington@net}.  doe.gov, 
Telephone  Number:  (304)  285-4456. 

Issued  in  Pittsburgh,  Pennsylvania,  on 
December  19.  2002. 
Dale  A.  Siciliano, 

Director,  Acquisition  and  Assistance  Division. 
[FR  Doc.  03-383  Filed  1-8-03;  8:45  am] 

BILUNG  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Itetional  Energy  Technology 
Laboratory;  Notice  of  availability  of  a 
Financial  Assistance  Solicitation 

AGENCY:  National  Energy  Technology 
Laboratory  (NETL),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availability  of  a 
Financial  Assistance  Solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-03NT41463 
entitled  "2003  Climate  Change  Fuel  Cell 
Buy-Down  Program.  The  objective  of  the 
cost-shared  program  is  to 
simultaneously  stimulate 
commercialization  of  stationary  fuel  cell 
power  plants  and  reduce  greenhouse  gas 
emissions  through  the  efficient  use  of 
fossil  fuels. 

DATES:  The  solicitation  will  be  available 
on  the  "Industry  Interactive 
Procurement  System"  (IIPS)  webpage 
located  at  http://e-center.doe.gov  on  or 
about  December  30,  2002.  Applicants 
can  obtciin  access  to  the  solicitation 
from  the  address  above  or  through  DOE/ 
NETL's  web  site  at  http:// 
www.netl.doe.gov/business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Nolan,  Contract  Specialist,  MS 
107;  U.S.  Department  of  Energy, 
National  Energy  Technology  Laboratory, 
P.O.  Box  880,  3610  Collins  Ferry  Road, 
Morgantown,  WV  26507-0880,  E-mail 
Address:  michael.nolan@netI.doe.gov, 
Telephone  Number:  (304)  285-4149. 
SUPPLEMENTARY  INFORMATION:  With 
support  from  the  Department  of  Defense 
(DoD),  DOE,  through  the  National 
Energy  Technology  Laboratory,  will 
issue  a  financial  assistance  solicitation 
for  grant  applications  from  qualifying 
applicants  proposing  demonstrations  of 
stationary  fuel-cell  powered  plants.  The 
Federal  support  will  not  exceed  the 
lower  of  $1 ,000/kW  or  one-third  of  the 
total  project  costs  yvhich  includes  unit 
cost,  installation,  and  one  year  of 
operation.  The  solicitation  will  be 
issued  on  or  about  December  30,  2002, 
and  applications  will  be  due  on  or  about 
June  1,  2003.  Awards  are  projected  for 
September  2003  with  all  project  work 
(including  one  calendar  year  of 
operation  and  a  final  report)  to  be 
completed  by  September  30,  2006.  Once 
released,  the  solicitation  will  be 
available  for  downloading  from  the  IIPS 
Internet  page  at  http://e-center.doe.gov. 
At  this  Internet  site  you  will  also  be  able 
to  register  with  IIPS,  enabling  you  to 
submit  an  application.  If  you  need 
technical  assistance  in  registering  or  for 
any  other  IIPS  hinction,  call  the  IIPS 
Help  Desk  at  (800)  683-0751  or  E-mail 


the  Help  Desk  personnel  at 
IIPS_HelpDesk@e-center.doe.gov.  The 
solicitation  will  only  be  made  available 
in  nPS,  no  hard  (paper)  copies  of  the 
solicitation  and  related  documents  will 
be  made  available.  Telephone  requests, 
written  requests.  E-mail  requests,  or 
facsimile  requests  for  a  copy  of  the 
solicitation  package  will  not  be  accepted 
and/or  honored..  Ajpplications  must  be 
prepared  and  submitted  in  accordance 
with  the  instructions  and  forms 
contained  in  the  solicitation.  The  actual 
solicitation  document  will  allow  for 
requests  for  explanation  and/ or 
interpretation. 

Issued  in  Morgantown,  WV,  on  December 
6,  2002. 

Dale  A.  Siciliano, 

Director,  Acquisition  and  Assistance  Division. 
(FR  Doc.  03-384  Filed  1-8-03;  8:45  am) 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Hanford.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- ' 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 
DATES:  Thursday,  February  6,  2003,  9 
a.m.-5  p.m. 

Friday,  February  7,  ^003,  8:30  a.m.-4 
p.m. 

ADDRESSES:  Red  Lion  Hotel  Hanford 
House,  802  George  Washington  Way, 
Richland,  WA,  Phone:  (509)  946-7611. 
Fax:  (509)  943-8564. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Sherman,  Public  Involvement 
Program  Manager,  Department  of  Energy 
Richland  Operations  Office,  825  Jadwin, 
MSIN  A7-75,  Richland,  WA,  99352; 
Phone:  (509)  376-6216;  Fax:  (509)  376- 
1563. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

Thursday,  February  6,  2003 

•  Introduction  and  discussion  of  Draft 
Advice  on  the  Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement  for  Accelerated  Retrieval, 


Treatment  and  Disposal  of  Tank  Waste 
and  Closure  of  Tanks  at  the  Hanford 
site. 

•  Strategic  Initiative  #4,  Accelerated 
Waste  Disposal,  Performance 
Management  Plan  for  Accelerated 
Cleanup  of  the  Hanford  Site  and 
emerging  issues  on  off-site  waste 
shipments. 

•  116N  Trench  Determination  of 
Significance. 

•  Introduction  and  discussion  of  Draft 
Advice  on  Transuranic  Waste  from  EM 
SSAB  Transuranic  Waste  Management 
Workshop 

Friday,  February  7,  2003. 

•  Adoption  of  Draft  Advice. 

•  Hanford  Exposure  Scenarios  Task 
Force  Final  Report. 

•  Hanford  Advisory  Board  Aimual 
Report  for  2002. 

•  Hanford  Advisory  Board  Self 
Evaluation. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Yvorme  Sherman's  office  at  the    • 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered ,to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 

Mi/Jufes.-The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20565  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  \yriting  to  Yvonne 
Sherman,  Department  of  Energy 
Richland  Operation  Office,  825  Jadwin, 
MSIN  A7-75,  Richland,  WA  99352,  or 
by  calling  her  at  (509)  376-1563. 

Issued  at  Washington.  DC,  on  December  31, 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
|FR  Doc.  03-379  Filed  1-8-03;  8:45  am] 

BILimG  COOE  64SO-01-f> 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocky  Flats 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63,  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  January  23,  2003;  6 
p.m.  to  9:30  p.m. 

ADDRESSES:  Jefferson  County  Airport, 
Terminal  Building,  Mount  Evans  Room, 
11755  Airport  Way,  Broomfield,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  Rocky 
Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO,  80021;  telephone 
(303)  420-7855;  fax  (303)  420-7579. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  Review  and  finalize 
recommendation  on  proposed 
modifications  to  Rocky  Flats  Cleanup 
Agreement. 

2.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish- to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments.  This  Federal 
Register  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  date 
due  to  programmatic  issues  that  had  to 
be  resolved  prior  to  the  meeting  date. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  Flats 
Citizens  Advisory  Board,  9035  North 


Wadsworth  Parkway,  Suite  2250, 
Westminister,  CO  80021;  telephone 
(303)  420-7855.  Hours  of  operations  for 
the  Public  Reading  Room  are  8:30  a.m. 
to  4:30  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
French  at  the  address  or  telephone 
number  listed  above.  Board  meeting 
minutes  are  posted  on  RFCAB's  Web 
site  within  one  month  following  each 
meeting  at:  http://www.rfcab.org/ 
Minutes.HTML. 

Issued  at  Washington.  DC,  on  January  6, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management   . 
Officer. 

[FR  Doc.  03-380  Filed  1-8-03:  8:45  ami 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Idaho 
National  Engineering  and 
Environmental  Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Idaho  National 
Engineering  and  Environmental 
Laboratory.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-163,  86  Stat. 
770)  requires  that  public  notice  of  these 
meeting  be  aiuiounced  in  the  Federal 
Register. 

DATES:  Tuesday,  January  21,  2003,  8 
a.m.-6  p.m. 

Wednesday,  January  22.  2003,  8  a.m.- 
5  p.m. 

Public  participation  sessions  will  be 
held  on: 

Tuesday,  January  21,  2003, 12:15- 
12:30  p.m.  5:45-6  p.m. 

Wednesday,  January  22,  2003, 11:45- 
12  noon,  4  p.m.-4:15  p.m. 
These  times  are  subject  to  change  as  the 
meeting  progresses.  Please  check  with 
the  meeting  facilitator  to  confirm  these 
times. 

ADDRESSES:  West  Coast  Hotel  in  the 
Teton/Bonneville  Rooms,  475  River 
Parkway,  Idaho  Falls,  Idaho  83402. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wendy  Lowe,  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL)  Citizens'  Advisory 
Board  (CAB)  Facilitator,  Jason 
Associates  Corporation,  545  Shoup 
Avenue,  Suite  335B,  Idaho  Falls.  ID 
83402,  Phone  (208)  522-1662  or  visit 
the  Board's  Internet  Home  page  at  http:/ 
/www.ida.net/users/cab. 


SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
future  use,  cleanup  levels,  waste 
disposition  and  cleanup  priorities  at  the 
INEEL. 

Tentative  Agenda  Topics:  (Agenda 
topics  may  change  up  to  the  day  of  the 
meeting.  Please  contact  Jason  Associates 
for  the  most  current  agenda  or  visit  the 
CAB'S  Internet  site  at  http:// 
www.ida.net/users/cab/.) 

•  Potential  new  missions  under  the 
Idaho  National  Engineering  and 
Environmental  Laboratory  (INEEL)'s 
new  Nuclear  Energy  mission. 

•  The  status  of  cleanup  at  Waste  Area 
Group  7,  including  the  Revised  Work 
Plan  and  the  major  findings  of  the 
Remedial  Investigation  and  the  Baseline 
Risk  Assessment. 

•  The  status  of  the  INEEL 
Envirorunental  Management  Program 
and  implementation  of  the  Performance 
Management  Plan  for  Accelerating 
Cleanup  at  the  INEEL. 

•  The  waste  acceptance  criteria  for 
the  Waste  Isolation  Pilot  Plant, 
(including  criteria  for  remote-handled 
transuranic  waste)  that  need  to  be 
changed  to  receive  INEEL  waste. 

•  The  Record  of  Decision  for  the 
High-Level  Waste  and  Facilities 
Disposition  Environmental  Impact 
Statement. 

•  The  Public  Involvement  Plan  to 
support  the  phased  Record  of  Decision 
for  the  High-Level  Waste  and  Facilities 
Disposition  Environmental  Impact 
Statement. 

•  DOE's  efforts  to  address 
"problematic  wastes"  for  which  there  is 
no  clear  treatment  and  disposal  path. 

•  Board  member  reactions  ana 
concerns  related  to  the  V-Tank  contents 
treatment  and  disposed  options. 

•  Lessons  learned  from  the  3,100 
cubic  meter  project. 

•  Transuranic  Waste  Performance 
Management  Plan. 

Public  Participation:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  facilitator 
either  before  or  after  the  meeting. 
Individuals  who  wish  to  make  oral 
presentations  pertaining  to  agenda  items 
should  contact  the  Board  Chair  at  the 
address  or  tele-phone  number  listed 
above.  Request  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Jerry 
Bowman,  Assistant  Manager  for 
Laboratory  Development,  Idaho 
Operations  Office,  U.S.  Department  of 
Energy,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
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the  orderly  conduct  of  business.  Every 
individual  wishing  to  make  public 
comment  will  be  provided  equal  time  to 
present  their  conunents.  Additional 
time  may  be  made  available  for  public 
comment  during  the  presentations. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Ms. 
Penny  Pink.  INEEL  CAB  Administrator, 
NcHlh  Wind  Environmental,  Inc.,  PO 
Box  51174,  Idaho  Falls,  ID  83405  or  by 
calling  (208)  528-8718. 

Issued  at  Washington.  DC,  on  December  31, 
2002. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  03-381  Filed  1-8-03;  8:45  am) 

BILUNG  CODE  64S0-01-f> 


DEPARTMEffT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Fernald 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 

meeting  of  the  Environmental 

Management  Site-Specific  Advisory 

Board  (EM  SSAB),  Fernald.  The  Federal 

Advisory  Committee  Act  (Pub.  L.  92- 

463,  86  Stat.  770)  requires  that  public     • 

notice  of  these  meetings  be  announced 

in  the  Federal  Register. 

DATES:  Wednesday,  January  22,  2003,  6 

p.m.-9  p.m. 

addresses:  Crosby  Senior  Center,  8910 

Willey  Road,  Harrison,  OH. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Sarno,  The  Perspectives  Group, 

Inc.,  1055  North  Fairfax  Street,  Suite 

204,  Alexandria,  VA  22314,  at  (703) 

837-1197,  ore-mail; 

djsarno@theperspectivesgroup.com. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

[Tentative  Agenda: 

B  p.m.  Call  to  Order 

6-6:15  p.m.  Chair's  Remarks  and  Ex 
Officio  Announcements 

6:15-6:30  p.m.  Final  Closure  CAB 
Mission  Statement 

6:30-6:45  p.m.  Prepare  for  SSAB 
Workshop 


6:45-7:30  p.m.  Silos  Update  and 
Feedback  from  Roundtable 

7:30-7:45  p.m.  Discussion  of  DOE 
Risk-based  End  State  Policy 

7:45-8  p.m.  Comments  on  Fernald 
Stewardship  Plan 

8-8:45  p.m.  Planning  for  Stewardship 
and  Future  Sites 

8:45-9  p.m.  Public  Comment 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  below. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Gary 
Stegner,  Public  Affairs  Office,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  the  Fernald 
Citizens'  Advisory  Board,  c/o  Phoenix 
Environmental  Corporation,  MS-76, 
Post  Office  Box  538704.  Cincinnati,  OH 
43253-8704,  or  by  calling  the  Advisory 
Board  at  (513)  648-6478. 

Issued  at  Washington,  DC,  on  December  31, 
2002. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  03-382  Filed  1-8-03:  8:45  am] 
BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-24&-000] 

Order  Establishing  Procedures  Before 
Commissioners:  Pat  Wood,  III, 
Chairman;  William  L.  Massey,  and  Nora 
Mead  Brownell 

Issued  December  30,  2002. 

1.  On  December  6,  2002,  the  United 
States  Department  of  Energy  (DOE) 
referred  to  the  Commission  (Referral) 


the  matter  of  compensation  for  costs 
incurred  pursuant  to  an  emergency 
order  issued  under  section  202(c)  of  the 
Federal  Power  Act  (FPA).  DOE  requests 
that  the  Connnission  "conduct  such 
proceedings  as  it  determines  to  be 
appropriate  and  issue  a  final  order 
resolving  these  matters."  In  this  order 
the  Commission  initiates  procedures  as 
requested.  This  order  establishes 
procedures  which  will  enable  the 
Commission  to  resolve  the  issues  in  a 
timely  manner. 

2.  In  order  to  provide  notice  to 
interested  parties,  this  order  will  be 
published  in  the  Federal  Register. 
Motions  to  intervene  are  due  on  or 
before  10  days  after  the  date  of 
publication. 

3.  On  August  26.  2002,  pursuant  to 
section  202(c)  of  the  FPA '  and  section 
301  of  the  DOE  Organization  Act,^  the 
Secretary  of  Energy  issued  Order  No. 
202-02-1  (Emergency  Order).  In  the 
Emergency  Order,  the  Secretary 
determined  that  an  emergency  existed 
on  Long  Island  "due  to  a  shortage  of 
electric  energy,  a  shortage  of  facilities , 
for  the  generation  of  electric  energy,  a 
shortage  of  facilities  for  the  transmission 
of  electric  energy  and  other  causes." 
Further,  the  Secretary  determined  that 
the  issuance  of  the  Emergency  Order 
would  alleviate  the  emergency  and 
serve  the  public  interest.  Therefore,  the 
Secretary  directed  Cross-Sound  Cable 
Company,  LLC  (CSC)  "to  operate  the 
Cross-Sound  Cable  and  related  facilities 
in  order  to  transmit  and  deliver  electric 
capacity  and/or  energy  when,  as  and  in 
such  amounts  as  may  be  scheduled  and 
purchased  by  the  Long  Island  Power 
Authority  (LIPA)."  The  Emergency 
Order  further  directed  CSC  "to  take 
such  actions  as  are  necessary  in  order  to 
energize  the  (CSC)  facilities." 

4.  As  noted  in  the  Referral,  CSC  and 
LIPA  have  not  been  able  to  reach 
agreement  on  appropriate  compensation 
relating  to  the  Emergency  Order. 
Therefore,  pursuant  to  10  CFR  205.376 
(2002),  DOE  requests  that  the 
Commission  apply  such  standards  and 
procedures  as  it  considers  appropriate 
to  resolve  this  matter. 

5.  In  order  to  ascertain  the  positions 
of  CSC,  LIPA  and  any  other  interested 
party  regarding  the  appropriate 
compensation  for  the  emergency  period, 
the  Commission  orders  the  filing  of 
Initial  Briefs  on  or  before  January  31, 
2003  explaining  the  party's  position  and 
providing  evidentiary  support  for  that 
position.  Parties  may  rebut  each  other's 
positions  in  Reply  Briefs,  which  are  due 
on  or  before  February  28,  2003.  Parties 


■16U.S.C.  824a(.c)(2000). 
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do  not  need  to  file  Initial  Briefs  in  order 
to  file  Reply  Briefs. 

6.  In  authorizing  the  emergency 
transmission  and  delivery  of  electric 
capacity  and  energy,  the  Emergency 
Order  limited  the  service  provided  by 
CSC  for  LIPA  as  follows: 

[T]his  order  *   *   *  shall  be  limited  to 
requiring  the  transmission  and  delivery  of 
such  electric  capacity  and/or  energy  as  is 
necessary  in  the  judgment  of  the  New  York 
Independent  System  Operator  to  meet  the 
supply  and  essential  reserve  margin  needs  of 
LIPA  *   *   *  and  *   *   *  prior  to  exercising  its 
judgment  as  required  by  this  order,  the  New 
York  Independent  System  Operator  must 
consult  with  ISO-New  England,  Inc.  to 
ensure  that  the  scheduling  of  such  electric 
capacity  and/or  energy  will  not  violate     ^ 
system  operating  criteria  *   *   *  (Emphasis 
added.) 

7.  The  documents  in  the  Referral 
indicate  that  "the  day  that  DOE  issued 
the  [Emergency]  Order,  LIPA  contacted 
the  NYISO  and  remained  in  almost 
daily  telephone  and  e-mail 
commimication  with  NYISO  to 
determine  what  those  emergency 
operating  and  scheduling  protocols 
would  be."  The  documents  further 
indicate  that  the  "Implementation 
Protocol  for  Emergency  Operation  of  the 
Cross  Soimd  Cable"  (Protocol  for 
Emergency  CSC  Operation)  was  not 
made  available  to  LIPA  until  NYISO 
sent  a  facsimile  transrnission  to  LIPA  on 
September  23,  2002,  one  week  before 
the  Emergency  Order  expired. 

8.  To  help  the  Commission 
understand  the  reasons  for  the  delay  in 
establishing  the  Protocol  for  Emergency 
CSC  Operation  as  ordered  by  the 
Secretary,  and  to  help  the  Commission 
ensure  that  such  a  delay  does  not  occur 
again,  NYISO  and  ISO-New  England  cire 
hereby  directed  to  answer  the  following 
questions  on  or  before  January  31,  2003: 

A.  Explain  in  detail  why  NYISO  and 
ISO-New  Ehgland  did  not  establish  the 
Protocol  for  Emergency  CSC  Operation 
within  a  week  or  less  of  the  issuance  of 
the  Secretary's  Emergency  Order. 

B.  Explain  in  detail  the  processes 
followed  and  the  reasons  why  it  took  38 
days  to  issue  the  Protocol  for  Emergency 
CSC  Operation. 

C.  Explain  whether  the  same 
processes  would  be  used  if  the  Secretary 
issued  another  emergency  order.  If  not, 
what  changes  would  be  made? 

D.  The  fourth  paragraph  of  the 
Protocol  for  Emergency  CSC  Operation 
states: 

All  costs  associated  with  energy 
provided  pursuant  to  the  (Emergency] 
Order  and  this  Protocol  shall  be 
governed  by  the  Emergency 
Transactions  Agreement  entered  into 
between  the  NYISO  and  the  New 


England  Power  Pool  on  August  14, 
2000. 

(1)  Identify  and  support  all  costs 
associated  with  providing  energy  under 
the  Emergency  Order  including 
expenses  associated  with  establishing 
the  Protocol  for  Emergency  CSC 
Operation. 

(2)  Provide  a  copy  of  the  August  14 
Emergency  Transactions  Agreement  and 
the  protocols  used  to  support  such 
agreement. 

E.  Is  there  a  scheduling  and  operating 
protocol  which  will  be  used  if  another 
emergency  order  is  issued  or  when  the 
CSC  is  fully  operational? 

9.  Any  comments  parties  have  with 
respect  to  the  answers  provided  by  the 
ISOs  may  be  included  in  separate 
sections  of  the  Initial  or  Reply  Briefs. 

The  Commission  Orders 

(A)  Procediues  for  Commission  action 
on  the  Referral  are  hereby  established  as 
discussed  in  the  body  of  this  order. 

(B)  The  NYISO  and  ISO-NE  are 
hereby  directed  to  submit  responses,  as 
discussed  in  the  body  of  this  order. 

By  the  Commission. 

M agalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-365  Filed  1-8-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7437-2] 

EPA  Public  Meeting — Closing  the  Gap: 
Innovative  Responses  for  Sustainable 
Water  Infrastructure;  Notice  of  Public 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  The  Environmental  Protection 
Agency  is  hosting  a  one-day  public 
forum  to  discuss  water  and  wastewater 
infrastructure  in  the  United  States. 
EPA's  goal  is  to  bring  together 
stakeholders,  including  those  from 
business,  government,  and  academia,  to 
exchange  information  and  views  on 
management  and  sustainable  financing 
of  the  nation's  water  and  wastewater 
infrastructure.  The  meeting  will  be  in 
Washington,  DC,  on  January  31,  2003, 
starting  at  9  a.m.  This  meeting  is  open 
to  the  public. 

The  fonun  will  be  composed 
primarily  of  two  moderated  expert 
panels  who  will  offer  their  insights.  At 
the  forum,  the  audience  will  have  an 
opportunity  to  provide  questions  to  be 
discussed  by  the  experts. 


DATES:  The  meeting  will  begin  at  9  a.m. 
on  January  31,  2003. 
ADDRESSES:  The  meeting  will  be  held  in 
the  ballroom  at  the  Marriott  at  Metro 
Center  at  775  12th  Street,  NW., 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  on  the  location  and 
agenda  of  this  meeting,  and  general 
background  information  including 
related  documents  and  reports  on  water 
and  wastewater  infrastructiue  needs, 
please  see  the  Office  of  Water  Web  Page 
at  http://www.epa.gov/ow/  or  contact 
the  Safe  Drinking  Water  Hotline,  phone: 
(800) 426-4791  or  (703) 285-1093.  To 
assist  in  making  arrangements  for  the 
number  of  attendees,  please  send  an  e- 
mail  to 

closingtbegap@cadmusgroup.com  with 
the  name,  title,  and  organization  of  each 
person  attending.  Seating  is  limited  to 
300  people.  If  you  need  special 
accommodations  at  this  meeting, 
including  signing,  you  should  contact 
Shawna  Bergman  at  (202)  564-3641  by 
January  24,  2003,  so  that  we  can  make 
appropriate  arrangements. 

Dated:  January  3,  2003. 
G.  Tracy  Mehan,  III, 
Assistant  Administrator  for  Water. 
(FR  Doc.  03-392  Filed  1-8-03;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0340;  FRL-7287-7] 

Folpet;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0340,  must  be 
received  on  or  before  February  10,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Giles-Parker,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
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Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460-0001;  telephone 
number:  (703)  305-7740;  e-mail  address: 
giles-parker.  cyn  thia@epa  .gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAIQS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0340.  The  official  public 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  coiiunents  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http  -.//www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 


electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ED  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasil^le,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
fi-om  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  LB.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  conunenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  imless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  conunent  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 


scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensiue  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  conunent 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  tjiese  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  l.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  yj3u  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  carmot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  conunent.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
conunent. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  emd  then  key  in 
docket  ID  number  OPP-2002-0340.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  yoiu  identity,  e-mail  address,  or 
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other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0340.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  pubhc  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  Bvmail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2002-0340. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2002-0340. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e^-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 


docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu"  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  conunodities,  Feed 
additives,  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 


Dated:January  2.  2003. 
Debra  Edwards, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Makhteshim-Agan  of  North  America 
Inc. 

2E6512 

EPA  has  received  a  pesticide  petition 
(2E6512)  from  Makhteshim-Agan  of 
North  America  bic.  (MANA),  551  Fifth 
Ave.,  Suite  1100  New  York,  NY  10176 
proposing,  pxu-suant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  folpet  N- 
[(trichloromethyl)]thiophthalimide  in  or 
on  the  raw  agricultviral  commodity  hop 
at  120  parts  per  million  (ppm).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residue  of  folpet  in  plants 
is  adequately  understood  based  on 
acceptable  avocado,  grape  and  wheat 
metabolism  studies.  The  metabolism  of 
folpet  in  livestock  is  adequately 
understood.  Based  on  the  results 
observed  in  the  metabolism  studies, 
secondary  residues  such  as  phthalimide 
and  phthalic  acid  are  not  expected  to  be 
of  toxicological  concern.  The  residue  of 
concern  is  folpet  per  se. 

2.  Analytical  method.  An  adequate 
gas  chromatography/electron  capture 
detector  (GC/ECD)  analytical  method  is 
available  for  enforcing  tolerances  of 
folpet  in  or  on  plant  commodities.  The 
method  of  detection  had  a  limit  of 
detection  (LOD)  of  0.01  mg/kg  (ppm) 
and  a  limit  of  quantitation  (LOQ)  of  0.02 
milligrams/kilogram  (mg/kg)  (ppm)  in 
dried  hops. 
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3.  Magnitude  of  residues.  Five  residue 
trials  have  been  conducted  in  Bavaria. 
Germany  during  1996  and  1997.  The 
hops  were  treated  up  to  8  times  per 
season  at  a  rate  of  up  to  4.3  kg  active 
ingredients/hectare  (a.i./ha)  (up  to  23  kg 
a.i./ha  per  season),  considering  a  14  day 
PHI.  After  kiln  drying,  the  measured 
residues  in  hops  ranged  from  25  to  65 
ppm.  Folpet  was  not  detectable  in  any 
of  the  processed  hop  commodities  (LOD 
for  spent  hops  =  0.01  ppm;  beer  =  0.003 
ppm).  The  generated  data  support  the 
requested  tolerance. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  In  studies  using 
laboratory  animals,  in  general  folpet  has 
been  shown  to  be  of  low  acute  toxicity: 
The  acute  oral  LDsu  and  the  acute 
dermal  LDso  in  rats  were  greater  than 
5,000  mg/kg.  The  acute  rat  inhalation 
LCso  (4-hour)  was  0.48  mg/1.  Folpet  was 
irritating  to  the  eyes  of  rabbits.  It  was 
not  irritating  to  rabbit  skin  in  a  standard 
dermal  irritation  study  but  was  a  dermal 
sensitizer  in  a  guinea  pig  maximization 
study.  Based  on  these  results,  folpet  is 
expected  to  be  classified  as  TOXICITY 
CATEGORY  IV  for  acute  oral  and 
dermal  toxicity,  and  skin  irritation,  and 
as  TOXICITY  CATEGORY  II  for  acute 
inhalation  toxicity,  and  eye  irritation. 

2.  Genotoxicty.  Folpet  was  tested  for 
genotoxic  effects  in  several  standard 
tests.  Folpet  is  neither  mutagenic  nor 
genotoxic  in  mammals.  In  some  of  the 
in  vitro  studies  mutagenic  events  were 
observed,  such  as  gene  mutations/DNA 
damage  in  bacteria  and  mammalian 
cells,  chromosomal  aberrations  in 
mammalian  cells  and  mitotic 
recombination  in  yeast.  However,  folpet 
does  not  present  a  genotoxic  risk  based 
on  the  fact  that  folpet  degrades  with  a 
half-life  of  0.97  seconds  in  vivo.  This 
fast  detoxification  effectively  eliminates 
systemic  exposure  to  folpet  or 
thiophosgene. 

3. Reproductive  and  developmental 
toxicity.  In  an  oral  developmental  study 
with  New  Zealand  rabbits,  the  maternal 
and  developmental  no  observed  adverse 
effect  level  (NOAEL)  was  10  mg/kg/day 
based  on  decreased  food  consiunption, 
increased  number  of  fetuses  and  litters 
with  hydrocephalus  and  associated 
skull  malformations  at  the  lowest 
observed  adverse  effect  level  (LOAEL)  of 
20  mg/kg/day.  In  the  rat  developmental 
study  the  developmental  no  observed 
effect  level  (NOEL)  was  60  mg/kg  and 
the  lowest  observed  effect  level  (LOEL) 
was  360  mg/kg. 

A  two-generation  reproductive  study 
in  rats  produced  a  parental  NOEL  of 
34.5  mg/kg/day.  There  was  a  marginal 
decrease  in  the  body  weight  of  the  Fi 
offspring  at  birth  and  during  lactation 


but  no  other  changes  in  physical, 
functional,  or  behavioral  endpoints 
were  observed.  The  NOEL  in  the  F2  of 
40  mg/kg/day  was  based  on  decreased 
body  weight  gain  and  decreased  fertility 
of  the  males.  The  LOEL  in  this  study 
was  180  mg/kg. 

For  both  developmental  and 
reproductive  bioassays,  the  effects 
elicited  by  folpet  are  considered 
secondary  to  its  primary  effect:  irritancy 
of  the  gastrointestinal  tract.  Folpet  is 
absent  in  the  systemic  circulation  and 
its  initial  ring  degradate,  phthalimide, 
has  been  shown  not  to  be  a 
developmental  toxin. 

4.  Subchronic  toxicity.  In  a  90-day 
feeding  study  in  rats,  the  NOEL  was 
established  at  3,000  ppm  and  the  LOEL 
was  10,000  ppm.  Noted  effects  were 
decreased  brain  weight  and  decreased 
total  blood  protein  including  albumin. 

In  a  subchronic  dermal  toxicity  study, 
folpet  was  applied  to  rats  at  dose  levels 
of  0, 1,  10,  and  30  mg/kg  body  weight 
for  6  hours  per  day,  5  days  a  week,  for 
a  total  of  21  days  over  a  period  of  30 
days.  All  folpet  treated  rats  developed 
pronoimced  dermal  irritation  in  a  dose- 
related  manner.  Systemic  toxicity  based 
on  decreased  body  weight  gain  was 
observed  at  10  and  30  mg/kg  dose 
levels,  but  without  clearly  separating 
this  effect  to  the  severe  skin  damage. 

5.  Chronic  toxicity.  A  2 -year  feeding 
chronic  toxicity/carcinogenicity  study 
in  rats  was  conducted  with  folpet  at 
dietary  concentrations  of  0,  200,  800,  or 
3,200  ppm.  For  chronic  toxicity,  the 
NOAEL  was  200  ppm  (9  mg/kg/day)  and 
the  LOAEL  was  800  ppm  (35  mg/kg) 
based  on  hyperkeratosis/acanthosis  and 
ulceration/erosion  of  the-non-glandular 
stomach  in  males  and  females.  No 
evidence  of  carcinogenicity  was 
observed  in  this  study. 

A  2 -year  feeding  chronic  toxicity/ 
carcinogenicity  study  in  CD-I  mice 
showed  a  statistically  significant,  dose- 
related  increase  in  the  incidence  of 
duodenal  adenocarcinomas  with  an 
increase  of  about  50%  at  the  highest 
dose  tested  (1,429  mg/kg/day).  A  similar 
response  was  seen  in  a  chronic  feeding 
study  with  B6C3F1  mice  at  the  highest 
dose  tested  (HDT)  of  1,000  mg/kg. 

In  previous  assessments,  the  Agency 
has  concluded  that  folpet  is  a  Group  B2 
carcinogen,  based  on  the  increased 
incidences  of  duodenal  adenomas  and 
carcinomas  in  males  and  females  of  two 
strains  of  mice. 

6.  Animal  metabolism.  Results  from 
the  livestock  and  rat  metabolism  studies 
showed  that  orally  administered  folpet 
was  rapidly  absorbed,  hydrolized  and 
metabolized,  followed  by  rapid 
elimination,  predominantly  via  the 
urine.  The  major  fecal  degradate  was 


phthalamic  acid,  while  phthalic  acid 
was  a  minor  degradate.  Most  of  the 
applied  dose  was  excreted  within  24 
hours. 

7.  Metabolite  toxicology.  There  are  no 
folpet  metabolites  identified  in  plant  or 
animal  commodities,  which  require 
regulation. 

8.  Endocrine  disruption.  The  standard 
battery  of  required  toxicity  studies  has 
been  completed.  These  studies  include 
an  evaluation  of  the  potential  effects  on 
reproduction  and  development  and  an 
evaluation  of  the  pathology  of  the 
endocrine  organs  following  repeated  or 
long-term  exposure.  There  is  no 
evidence  which  suggests  that  folpet  is 
an  endocrine  disrupter.  The  existing 
studies  are  generally  considered  to  be 
sufficient  to  detect  any  endocrine 
effects. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  Potential  dietary 
exposures  from  food  under  the  existing 
tolerances  for  domestic  uses  (avocados) 
and  imported  commodities  (apples, 
cranberries,  cucumbers,  grapes,  lettuce, 
melons,  onions,  strawberries,  and 
tomatoes),  were  estimated  using  the 
Dietary  Exposure  Evaluation  Model 
(DEEM)  for  acute  and  chronic  exposure 
based  on  the  U.S.  Department  of 
Agriculture's  (USDA)  1989-1992 
individual  consumption  data.  Residue 
(lata  were  based  on  field  trials  and 
percent  crop  information  along  with 
processing  factors  from  submitted 
studies.  No  data  from  USDA's  Pesticide 
Data  Program  (PDP)  were  available  for 
folpet. 

i.  Food.  Acute  dietary  exposure  was 
compared  to  the  acute  population 
adjusted  dose  (aPAD),  which  utilizes 
25.3%'for  females  (15-50  years)  at  the 
99"'  percentile,  the  only  population 
group  of  concern  for  the  acute  Reference 
Dose  (aRfD  =  0.03  mg/kg/day,  using  the 
NOAEL  of  10  mg/kg  from  the  rabbit 
study,  and  the  FQPA  safety  factor  of 
3X).  ^ 

The  results  of  the  chronic  (non- 
cancer)  dietary  analysis  indicate  that  the 
chronic  Population  Adjusted  Dose 
(cPAD)  was  below  1%  for  the  U.S. 
population  and  its  most  sensitive 
subgroups  based  on  a  cRfD  of  0.09  mg/ 
kg/day. 

Concerning  the  dietary  cancer  risk, 
the  Agency's  calculated  upper  bound 
risk  was  9.8  x  lO"*,  based  on  a  Q*  of 
0.00186  mg/kg/day-',  using  field  trial 
data,  processing  factors  and  percent 
crop  treated  information.  This  risk  level 
is  far  less  than  EPA's  level  of  concern 
of  1  X  10-*. 

Based  on  USDA's  consumption  data 
not  more  than  0.0022%  of  the  U.S. 
population  diet  is  constituted  of  hops 
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(Federal  Register  of  June  1,  2000. 
Vol.65,  No  106.  p.  35069-35090.  Table 
10;  Guidance  on  Pesticide  Import 
Tolerances  and  Residue  Data  for 
Imported  Food).  Furthermore,  USDA's 
import  statistics  show  that  not  more 
than  38%  of  beer  consumed  in  the  USA 
is  imported  and/or  contains  imported 
hops,  which  translates  into  a  diet 
contribution  from  imported  hops  of  not 
more  than  0.0007%.  For  the  piu-poses  of 
this  risk  assessment,  it  was  also 
demonstrated  in  brewing  studies  using 
hops  treated  with  folpet  at  maximum 
label  rates  (range  of  residues:  25  to  65 
ppm)  and  exaggerated  hopping  rates 
(0.002%  or  up  to  2  g  per  liter  wort)  that 
no  folpet  residues  could  be  measured  in 
the  finished  beer  (LOD  =  0.003  ppm). 
Hopping  rates  in  beer  production  are 
usually  less  than  0.001%  in  brew  water 
(wort).  Even  considering  that  trace 
amounts  of  folpet  would  enter  the 
brewing  process,  it  will  be  rapidly 
hydrolyzed  and  completely  degraded  by 
the  end  of  the  beer  brewing. 

In  view  of  this  information  and 
assumptions,  the  resulting  dietary  risk 
contribution  via  imported  hops  is 
negligible,  even  if  100%  of  the  imported 
hops  would  be  treated  with  folpet  at 
maximum  label  rates. 

ii.  Drinking  water.  The  potential  for 
folpet  to  leach  into  groundwater  or 
contaminate  surface  water  is  very 
limited  considering  that  folpet  is 
ciurently  only  registered  for  the  use  on 
avocados  in  two  counties  in  Florida. 
Based  on  the  available  information,  the 
predicted  residues  in  drinking  water  do 
not  indicate  an  unacceptable 
contribution  to  acute  or  chronic  dietary 
exposure  at  this  time.  Since  the 
proposed  petition  does  not  add  any  new 
uses  or  exposures  to  it,  contribution  of 
any  folpet  residues  in  drinking  water  to 
the  total  dietary  intake  is  negligible. 

2.  Non-dietary  exposure.  Not 
applicable. 

D.  Cumulative  Effects 

There  is  a  common  mechanism  of 
toxicity  that  folpet  shares  with  captan 
with  regard  to  its  carcinogenicity  in  the 
mouse.  Folpet  and  captan  share  the 
common  metabolite,  thiophosgene, 
which  contributes  to  the  irritancy  of  the 
duodenum  in  mice  along  with  the 
parent  compounds,  leading  (at  dose 
levels  above  the  established  threshold 
and  for  administration  with  sufficient 
time)  to  adenomas.  Thiophosgene  reacts 
not  only  with  thiol  ^oups,  as  does 
folpet  and  captan,  but  also  with  a 
variety  of  other  functional  groups.  This 
instability  results  in  its  rapid  loss.  The 
cumulative  effect  of  captan  and  folpet 
oral  exposure  is  of  theoretical  interest 
only,  as  the  threshold  for  irritancy  in  the 


mouse  duodenum  is  above  60  mg/kg/ 
day  (captan)  or  50  mg/kg/day  (folpet).  If 
the  mouse  test  system  reflected  human 
susceptibility,  a  70  kg  individual  would 
need  to  consume  more  than  3.5  grams 
folpet  plus  captan  in  order  to  approach 
the  NOEL  of  50  mg/kg/day.  Given  the 
expected  residue  levels  of  folpet  and 
those  of  captan,  this  is  not  possible. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
exposure  assumptions  described  above, 
MANA  concludes  that  the  total  dietary 
exposure  to  folpet  is  acceptable. 
According  to  import  information 
statistics  from  the  USDA  and  under  the 
conservative  (worst-case)  dietary 
exposiu-e  assumption  described  above, 
not  more  than  0.0022%  of  the  U.S. 
population  diet  is  constituted  of  hops, 
which  means  not  more  than  0.0007% 
can  potentially  be  contributed  to 
imported  hops.  Based  on  these 
insignificant  dietary  contributions, 
MANA  considers  the  potential  folpet 
residue  contribution  negligible, 
concluding  that  the  most  sensitive 
population  group  of  concern  are  still 
females  (15-50  years)  with  an  aPAD  of 
25%  and  a  cPAD  of  <1%.  There  is 
generally  no  concern  for  exposures 
below  100%  of  the  PAD  since  it 
represents  the  level  at  or  below  which 
no  appreciable  risks  to  human  health  is 
posed.  The  upper  bound  calculated 
dietary  cancer  risk  was  9.8  x  lO"*,  based 
on  a  Q*  of  0.00186  mg/kg/day',  which 
is  far  less  than  EPA's  level  of  concern 
of  1  X  10*. 

Thus,  there  is  reasonable  certainty 
that  no  harm  will  result  to  the  U.S. 
population  in  general  or  to  any  of  its 
subgroups  of  concern  from  aggregate 
exposure  to  folpet  residues  in  or  on 
imported  hops. 

2.  Infants  and  children.  Data  from  rat 
and  rabbit  development  toxicity  studies 
and  rat  multigeneration  reproduction 
studies  are  generally  used  to  assess  the 
potential  for  increased  sensitivity  of 
infants  and  children.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development.  Reproduction  studies 
provide  information  relating  to 
reproductive  and  other  effects  on  adults 
and  offspring  from  pre-natal  and  post- 
natal exposvue  to  the  pesticide. 

FFDCA  Section  408  provides  that  the 
Agency  may  apply  an  additional  safety 
factor  for  infants  and  children  to 
account  for  pre-  and  post-natal  toxicity 
or  incompleteness  of  the  database. 
However,  the  toxicology  database  for 
folpet  regarding  potential  pre-  and  post- 
natal effects  in  offspring  is  complete 


according  to  existing  Agency  data 
requirements  and  does  not  indicate  any 
particidar  developmental  or 
reproductive  concerns. 

EPA  assigned  an  FQPA  safety  factor  of 
3x  in  the  1999  Reregistration  Eligibility 
Decision  (RED).  This  was  based  on  the 
apparent  hydrocephaly  seen  in  New 
Zealand  rabbits.  Subsequently, 
additional  data  were  provided  to  the 
Agency  that  showed  folpet  does  not 
induce  hydrocephaly.  The  Agency 
agreed  with  the  assessment  contained  in 
the  submitted  document  and  rescinded 
its  request  for  a  new  rabbit  study.  The 
Agency  has  not,  as  of  yet,  removed  the 
FQPA  3x  safety  factor.  A  FQPA  safety 
factor  of  Ix  would  be  also  consistent, 
with  that  of  captan.  The  appropriate 
acute  Reference  Dose  (aRffl)  for  folpet, 
calculated  with  a  FQPA  safety  factor  of 
Ix,  would  be  0.01  mg/kg/day.  This  aRfD 
should  be  used  in  future  assessments 
concerning  the  potential  risks  to  infants 
and  children.  However,  for  the  purpose 
of  this  assessment,  MANA  used  the 
existing  aRfD  of  0.03  mg/kg/day,  as  it 
was  done  in  the  1999  RED. 

MANA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from  the 
anticipated  dietary  exposure  to  residues 
of  folpet  and  considering  that  the 
proposed  import  tolerance  does  not 
affect  foods  and  beverages  legally 
consumed  by  children  and  infants. 

F.  International  Tolerances 

Germany  has  established  an  MRL 
(maximum  residue  limit)  of  120  ppm  for 
residues  of  folpet  in  dried  hops.  No 
CODEX  MRL  for  hops  exists. 
(PR  Doc.  03-389  Filed  1-8-03;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7437-1] 

Proposed  CERCLA  Section  122(h)<1) 
Administrative  Agreement  for 
Recovery  of  Response  Costs  for  the 
City  Chemical  Corporation  Site, 
Hudson  County,  Jersey  City,  NJ 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i),  notice  is  hereby  given  by 
the  U.S.  Environmental  Protection 
Agency  ("EPA"),  Region  H,  of  a 


proposed  administrative  agreement 
pursuant  to  section  122(h)  of  CERCLA, 
42  U.S.C.  9622(h),  for  recovery  of 
response  costs  concerning  the  City 
Chemical  Corporation  site  ("Site") 
located  in  Hudson  Coimty,  Jersey  City, 
New  Jersey.  The  settlement  requires  Uie 
settling  parties,  City  Chemical 
Corporation  and  Peter  Wolpert,  the 
fonner  Site-operators,  and  City 
Chemical,  LLC,  City  Chemical 
Corporation's  corporate  successor,  to 
pay  $300,000  in  reimbursement  of 
EPA's  response  costs  at  the  Site.  The 
settlement  includes  a  covenant  not  to 
sue  the  settling  parties  pursuant  to 
sections  106  and  107(a)  of  CERCLA,  42 
U.S.C.  9606  and  9607(a),  in  exchange  for 
their  payment  of  monies.  For  30  days 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  settlement. 
EPA  will  consider  all  comments 
received  and  may  modify  or  withdraw 
its  consent  to  the  settlement  if 
comments  received  disclose  facts  or 
considerations  that  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  EPA's  response 
to  any  comments  received  will  be 
available  for  public  inspection  at  EPA 
Region  II,  290  Broadway,  New  York, 
New  York  10007-1866. 
DATES:  Comments  must  be  submitted  on 
or  before  February  10,  2003. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  EPA 
R^on  II  offices  at  290  Broadway,  New 
York,  New  York  10007-1866. 

Comments  should  reference  the  City 
Chemical  Corporation  Site  located  in 
Hudson  County,  Jersey  City,  New  Jersey, 
hidex  No.  CERCLA-02-2002-2032. 

To  request  a  copy  of  the  proposed 
settlement  agreement,  please  contact  the 
individual  identified  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frances  M.  Zizila,  Assistant  Regional 
Counsel,  New  Jersey  Superfund  Branch, 
Office  of  Regional  Counsel,  U.S. 
Enviroimiental  Protection  Agency,  17th 
Floor,  290  Broadway,  New  York,  New 
York  10007-1866.  Telephone:  212-637- 
3135. 

Dated:  December  23,  2002. 
G«arge  Pavlou,  Director, 

Emergency  &  Remedial  Response  Division. 
[FR  Doc.  03-393  Filed  1-6-03;  8:45  am] 
BILUNG  CODE  6560-50-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Notices 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  January  9,  2003,  Meeting 


open  to  the  public.  This  meeting  was 
cancelled. 


DATE  AND  TIME:  Tuesday,  January  14, 

2003  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  AND  TIME:  Thursday,  January  16, 
2003  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to 
the  public. 
ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2002-14: 
Libertarian  National  Committee,  Inc.  by 
Counsel,  William  W.  Hall. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-558  Filed  1-7-03;  3:53  pm] 

BILUNG  CODE  671S-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0405] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Medical 
Device  Reporting:  Manufacturer 
Reporting,  Importer  Reporting,  User 
Facility  Reporting,  and  Distributor 
Reporting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 


clearance  under  the  Paperwork 
Reduction  Act  of  i995. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  February 
10,  2003. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857.      '  '* 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Meflical  Device  Reporting: 
Manufacturer  Reporting,  Importer 
Reporting,  User  Facility  Reporting,  and 
Distributor  Reporting  (OMB  Control 
Number  0910-0437) — Extension 

Section  519(a),  (b),  and  (c)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360i  (a),  (b).  and  (c)) 
requires  user  facilities,  manufacturers, 
and  importers  of  medical  devices  to 
report  adverse  events  involving  medical 
devices  to  FDA.  On  December  11, 1995 
(60  FR  63578  at  63597),  FDA  issued  part 
803  (21  CFR  part  803)  that  implemented 
sectiqn  519  of  the  act.  The  regulation 
was  amended  to  conform  with  the 
changes  reflected  in  the  1997  FDA 
Modernization  Act. 

Infcrmation  fiom  these  reports  will  be 
used  to  evaluate  risks  associated  with 
medical  devices  and  to  enable  FDA  to 
take  appropriate  regulatory  measures  to 
protect  the  public  health. 

Respondents  to  this  collection  of 
information  are  businesses  or  other  for 
profit  and  non-profit  organizations , 
including  user  facilities,  manufacturers, 
and  importers  of  medical  devices. 

In  the  Federal  Register  of  Tuesday, 
October  1,  2002  (67  FR  61638),  FDA 
requested  public  comment  on  the 
proposed  collection  of  information.  FDA 
received  one  comment,  but  it  was  not 
directly  related  to  the  information 
collection. 

FDA  estimates  the  burden  of  this 
collection  as  follows: 
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Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

No.  of  Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

803.19 

25 

1 

25 

75 

803.30 

1,000 

3 

3,000 

3,000 

803.33  FDA  Form  3419 

1,000 

1 

1,000 

1,000 

803.40 

50 

10 

500 

500 

803.50 

1,500 

34 

51,000 

51,000 

803.55  FDA  Form  3417 

700 

5 

3.500 

3,500 

Total 

59,075 

1  There  are  no  capitol  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Reporting  Burden^ 


'     21  CFR  Section 

No. 
of  Recordkeepers 

Annual  Frequency 
per  Recordkeeping 

Total  Annual 
Records 

Hours  per 
Reeordkeeper 

Total  Hours 

803.17 

3,200 

1 

3.200 

3.3 

10,560 

803.182 

39,000 

1 

39,000 

1.5 

58,500 

Total 

69,060 

'  There  are  no  capitol  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

2  Include  an  estimated  35,000  medical  device  distributors.  Although  they  do  not  submit  medical  device  reports,  they  must  maintain  records  of 
complaints. 


The  agency  believes  that  the  majority 
of  manufacturers,  user  facilities,  and 
importers  have  already  established 
written  procedures  to  document 
complaints  and  information  to  meet  the 
medical  device  report  (MDR) 
requirements  as  part  of  their  internal 
quality  control  system. 

Part  803  requires  user  facilities  to 
report  incidents  where  a  medical  device 
caused  or  contributed  to  a  death  or 
serious  injury  to  the  device 
manufacturer  and  to  FDA  (in  case  of 
death).  Manufacturers  of  medical 
devices  are  required  to  report  to  FDA 
when  they  become  aware  of  information 
indicating  that  one  of  their  devices  may 
have  caused  or  contributed  to  death  or 
serious  injury  or  has  malfunctioned  in 
such  a  way  that  should  the  malfunction 
recur,  it  would  be  likely  to  cause  or 
contribute  to  death  or  serious  injury. 
Device  importers  report  deaths  and 
serious  injuries  to  the  manufacturers 
and  FDA.  Importers  report  malfunctions 
only  to  the  manufacturers,  unless  they 
are  unknown.  If  the  manufacturer  is 
unknown,  the  importer  sends  the 
reports  to  FDA. 

The  agency  has  estimated  that  on 
average,  1 ,800  entities  annually  would 
be  required  to  establish  new  procedures 
or  revise  existing  procedures  in  order  to 
comply  with  MDR  provisions.  For  those 
entities,  a  one-time  burden  of  10  hours 


is  estimated  for  establishing  written 
MDR  procedures.  The  remaining 
manufacturers,  user  facilities,  and 
importers  which  are  not  required  to 
revise  their  written  procedures  to 
comply  with  this  provision  are  excluded 
from  the  burden  because  the 
recordkeeping  activities  needed  to 
comply  with  this  provision  are 
considered  "usual  and  customary" 
under  5  CFR  1320.3(b)(2). 

Dated:  lanuary  2,  2003. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-361  Filed  1-8-03;  8:45  am] 

BILUNG  CODE  41G&-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02D-0509] 

international  Conference  on 
Harmonisation;  Draft  Guidance  on  the 
M4  Common  Technical  Document — 
Quality:  Questions  and  Answers/ 
Location  Issues;  Correction 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  correction. 


summary:  The  Food  and  Drug 
Administration  is  correcting  a  notice 
that  appeared  in  the  Federal  Register  of 
December  30,  2002  (67  FR  79639).  The 
document  announced  the  availability  of 
a  draft  guidance  entitled  "Common 
Technical  Document — Quality: 
Questions  and  Answers/Location 
Issues."  The  document  was  published 
with  an  inadvertent  error.  This 
document  corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Strong,  Office  of  Policy  (HF-27), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7010. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
02-32852,  appearing  on  page  79639  in 
the  Federal  Register  of  Monday, 
December  30,  2002,  the  following 
correction  is  made: 

1.  On  page  79639,  in  the  first  column, 
in  the  headingof  the  document, 
"(Docket  No.  02N-0509]"  is  corrected  to 
read  "[Docket  No.  02D-0509]". 

Dated:  January  3,  2003. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 
|FR  Doc.  03-360  Filed  1-8-03;  8:45  am] 

BILLING  CODE  4160-01-S 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Availability  of  the 
Draft  Cactus  Ferruginous  Pygmy-Owl 
Recovery  Plan  for  Review  and  Public 
Comment 

AGENCY:  Fish  and  WildHfe  Service, 

Interior. 

ACTION:  Notice  of  availability;  opening 

of  public  comment  period. 

summary:  We  the  U.S.  Fish  and  Wildlife 
Service  (Service)  announce  the 
availability  for  public  review  of  a  Draft 
Recovery  Plan  for  the  Cactus 
Ferruginous  Pygmy-owl  (Glaucidium 
brasilianum  cactorum)  (Draft  Plan).  The 
species  is  currently  known  to  occur  on 
Federal,  state,  tribal,  and  private  lands 
in  Pima  and  Pinal  Counties  in  southern 
Arizona.  We  solicit  review  and 
comment  from  the  public  on  this  Draft 
Plan. 

DATES:  Comments  on  the  Draft  Plan 
must  be  received  on  or  before  April  9, 
2003  to  ensure  our  consideration. 
ADDRESSES:  Persons  wishing  to  review 
the  Draft  Recovery  Plan  may  obtain  a 
copy  by  accessing  the  Service's  Arizona 
Ecological  Service  Field  Office  internet 
web  page  at  Arizonaes.fws.gov  or  by 
contacting  the  Field  Supervisor,  Arizona 
Ecological  Services  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  2321  West 
Royal  Palm  Road,  Suite  103,  Phoenix, 
Arizona,  85021-4951  (602/242-0210)  to 
obtain  a  copy  via  the  meiil  or  in  person 
at  the  address  above.  Written  comments 
and  materials  regarding  the  plan  should 
be  addressed  to  the  Field  Supervisor  at 
the  address  above,  faxed  to  602/242- 
2513,  or  emailed  to 

cfpo_recovery@fws.gov.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Richardson,  Arizona  Ecological 
Services  Tucson  Suboffice,  U.S.  Fish 
and  Wildlife  Service,  110  South  Church 
Avenue,  Suite  3450,  Tucson,  Arizona, 
85701  (520/670-4643). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  species  to 
the  point  where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  our  endangered  species 
program.  To  help  guide  the  recovery 
effort,  we  are  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 


Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  We  will  consider  all 
information  presented  during  the  public 
comment  period  prior  to  approval  of 
each  new  or  revised  recovery  plan.  We, 
along  with  other  Federal  agencies,  will 
take  these  comments  into  account  in  the 
coinse  of  implementing  approved 
recovery  plans. 

The  Draft  Plan  describes  the  status, 
current  management,  recovery 
objectives  and  criteria,  and  actions 
needed  to  reclassify  the  pygmy-owl' 
from  endangered  to  threatened.  The 
Draft  Plan  was  developed  in 
coordination  with  the  Service  and  by  an 
appointed  Recovery  Team  which 
includes  a  group  of  scientists  with 
expertise  in  the  ecology  of  the  pygmy- 
owl  and  other  raptors  (Technical  Group) 
together  with  a  team  of  stakeholders  (the 
Implementation  Group),  which  includes 
members  of  affected  parties  [i.e.,  tribes, 
state  agencies,  counties,  towns, 
developers,  environmental  groups, 
ranchers,  mining,  and  private  property 
rights  groups).  The  Draft  Plan  has 
undergone  peer  review  by  scientists, 
conservation  biologists,  range  experts, 
and  others  experienced  in  reviewing 
recovery  plans.  This  Draft  Plan 
incorporates  their  comments  where 
applicable.  Additional  peer  review  will 
be  conducted  dining  the  current  public 
comment  period. 

The  pygmy-owl  occurs  in  a  variety  of 
scrub  and  woodland  communities, 
including  riverbottom  woodlands, 
woody  thickets,  Sonoran  desertscrub, 
and  semidesert  grasslands.  The  pygmy- 
owl  occurs  in  areas  with  fairly  dense 
woody  thickets  or  woodlands  with  trees 
and/or  cacti  large  enough  to  support 
nesting  cavities.  They  are  found  below 
1,200  meters  (4,000  feet ).  We 
determined  in  1997  that  the  distinct 
population  segment  in  Arizona  of  the 
pygmy-owl  was  endangered  (62  FR 
10730)  primarily  because  of  habitat 
destruction.  Factors  identified  included 
(1)  present  or  threatened  destruction  of 
their  habitat  and  range,  (2)  inadequate 
existing  regulatory  mechanisms,  and  (3) 


other  natural  or  manmade  factors 
affecting  their  continued  existence.  The 
Draft  Plan  contains  actions  to  address 
these  factors. 

Public  Comments  Solicited 

We  solicit  written  conunents  on  the 
Draft  Plan.  In  particular,  we  are 
soliciting  specific  comments  on: 

1 .  Any  information  on  the  numbers 
and  distribution  of  the  pygmy-owl  not 
considered  in  the  Draft  Plan  and  thefr 
relation  to  proposed  recovery  actions; . 

2.  Whether  we  have  looked  at  the 
right.biological  factors  and  other 
relevant  data  related  to  the  quantity  and 
quality  of  available  pygmy-owl  habitat 
and  what  habitat  is  necessary  to  the 
recovery  of  the  species; 

3.  Land  use  practices  and  current  or 
planned  activities  within  Recovery 
Areas  and  thefr  possible  impacts  on 
proposed  recovery  actions. 

All  comments  received  by  us  on  or 
before  the  date  specified  in  the  DATES 
section  above  will  be  considered  prior 
to  approval  of  the  plan. 

Authority      * 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

Dated:  November  15.  2002. 
Geoffrey  L.  Haskett, 

Acting  Regional  Director  • 

[FR  Doc.  03-46  Filed  1-8-03;  8:45  am) 
BILLING  CODE  4310-5S-4> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Final  Programmatic  Environmental 
Impact  Statement  for  the  Proposed 
Navajo  Ten- Year  Forest  Management 
Plan,  Navajo  Nation,  Arizona/New 
Mexico 

AGENCY:  Bureau  of  Indian  Affafrs, 

Interior. 

ACTION:  Notice  of  cancellation. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  is 
canceling  the  notice  of  intent  to  file  a 
final  programmatic  Environmental 
Impact  Statement  for  the  proposed 
Navajo  Nation  Ten- Year  Forest 
Management  Plan  that  we  published  in 
the  Federal  Register  on  November  20, 
2002  (67  FR  70090).  We  are 
withdrawing  the  document  because  it 
duplicates  a  previously  issued 
Environmental  Impact  Statement  for  the 
same  proposed  action. 
EFFECTIVE  DATE:  January  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Sutherland,  Bureau  of  Indian 
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Affairs,  Office  of  Trust  Responsibilities, 
Environmental  and  Cultural  Resources 
Management,  1849  C  Street,  NW., 
Washington,  DC  20240;  (202)  208-4791. 

Dated:  December  18,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  03^29  Filed  1-8-03;  8:45  am] 

BILUNG  CODE  431fr-W7-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Integrated  Resource 
Management  Plan  for  the  Spokane 
Indian  Reservation,  Stevens  County, 
WA 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  and  the  Spokane  Tribe  of  Indians, 
as  co-lead  agencies,  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposed  update  to  the  Integrated 
Resource  Management  Plan  (IRMP)  for 
the  Spokane  Indian  Reservation.  The 
purpose  of  updating  the  IRMP  is  to 
develop  long-term  resource  management 
policies  that  will  ensure  direction  and 
stability  for  needed  sustained  growth  of 
reservation  economics,  compatible  with 
traditional  values  and  needs  for  a 
quality  human  environment.  Details  on 
the  project  area  and  the  proposed  action 
are  provided  in  the  SUPPLEMENTARY 
INFORMATION  section.  This  notice  also 
announces  a  public  scoping  meeting  for 
the  content  of  the  EIS. 

DATES:  Comments  on  the  scope  and 
content  of  the  EIS  must  arrive  by 
February  7,  2003.  The  public  scoping 
meeting  will  be  held  on  Thursday, 
January  23,  2003,  at  6  p.m. 

ADDRESSES:  You  may  mail  or  hand  carry 
written  comments  to  Rudy  Peone, 
Spokane  Tribe  Department  of  Natural 
Resources,  P.O.  Box  480,  Wellpinit, 
Washington  99040;  or  to  Ted  Hensold, 
Bureau  of  Indian  Affairs,  Spokane 
Agency,  P.O.  Box  389,  Wellpinit, 
Washington  99040.  You  may  also  telefax 
comments  to  Rudy  Peone  at  (509)  258- 
9600.  Please  include  your  name  and 
mailing  address  with  your  comments  so 
documents  pertaining  to  this  project 
may  be  sent  to  you. 

The  public  meeting  will  be  held  at  the 
Fire  Management  Conference  Room, 
6290  Ford-Wells  Road,  Wellpinit, 
Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 
Rudy  Peone,  509-258-9042,  extension 
14. 

SUPPLEMENTARY  INFORMATION:  The 
boundaries  of  the  Spokane  Indian 
Reservation  encompass  approximately 
157,000  acres,  located  in  southern 
Stevens  County,  Washington.  These 
include  110,500  acres  of  tribal  trust 
lands,  1,400  acres  of  tribal  fee  leuids, 
24,800  acres  of  individually  owned  trust 
(allotment)  lands,  14,400  acres  of 
private  fee  lands,  1,100  acres  of  Bureau 
of  Reclamation  (BOR)  lands  above  the 
Lake  Roosevelt  high  pool  line,  and 
about  4,800  acres  covered  by  Lake 
Roosevelt,  under  BOR  administration. 
The  lands  range  from  dry,  ponderosa 
pine  steppe  on  the  southern  boundary  of 
the  Spokane  River  at  1,300  foot 
elevation  to  moist,  inland  coniferous 
forest  on  the  northern  portion  of  the 
reservation  where  elevation  reaches 
about  4,000  feet. 

Major  land  uses  include  timber 
management,  livestock  grazing, 
agriculture,  hunting  and  fishing, 
recreation,  and  cultural  practices. 
Timber  harvesting  occurs  on  about 
108,000  acres  of  commercial  forest 
lands. 

The  Spokane  Tribe  first  enacted  an 
IRMP  in  1994.  Its  purpose  was  to 
provide  a  holistic  framework  to  guide 
all  land  management  of  the  reservation. 
It  is  now  approaching  its  useful  end. 
While  the  IRMP  served  an  important 
role  in  managing  resoiu-ces  during  the 
formative  stages  of  the  Tribe's  natural 
resoiuce  programs,  human  population 
growth  and  various  economic  activities 
have  placed  new  and  competing 
demands  on  reservation  resources. 
These  changes  include  encroachment  of 
housing  into  formerly  unpopulated 
areas;  local  shortages  of  drinking  water 
during  dry  periods;  increased  demand 
for  employment  related  to  natural 
resource  extraction  and  use;  larger  areas 
impacted  by  economic  development; 
increased  visitor  and  tourist  traffic; 
increasing  threats  to  surface  and  ground 
water  resources  by  solid  waste,  sewage 
discharge,  timber  harvesting  and  other 
economic  activities;  and  aesthetic 
degradation. 

The  proposed  update  of  the  IRMP  will 
integrate  more  specific  policies  for  land 
uses,  natural  resources,  economic 
development  and  cultural  resources  and 
values  on  all  lands  within  the 
boundaries  and/or  imder  the 
jurisdiction  of  the  reservation.  Services 
that  affect  natural  resources  and  are 
affected  by  land  use  designations  (such 
as  housing,  utilities,  and  roads)  are  also 
included.  The  proposed  action  includes 
specifically  and  accurately  identifying 


the  current  needs  that  affect  the  natural 
resources  on  the  reservation,  projecting 
needs  over  the  next  10  years,  and 
developing  the  range  of  feasible 
alternatives  to  address  those  needs. 

In  addition  to  no  action  (continued 
management  under  the  current  IRMP), 
the  alternatives  will  include  a  mix  of 
possibilities  for  change  which  relate  to 
each  specific  resource.  Timber  harvest 
options  may  range  fi^om  a  diminished 
harvest  level  to  allow  maximum 
protection  of  soil,  water,  cultural  and 
aesthetic  resources  to  an  increased 
harvest  level  to  meet  economic  demands 
of  the  Tribe.  Housing  options  may  range 
from  unrestricted  locating  of  housing 
through  various  forms  of  restrictions  to 
protect  natural  areas.  Recreation  options 
may  range  from  commercial 
development  of  recreation  opportunities 
to  attract  vacationers  from  aroimd  the 
region  to  creating  opportunities  for 
tribal  members  alone.  Range 
management  options  may  include 
terminating  the  open  range  policies 
versus  restricting  open  range  to  limited 
areas  or  pastvire  leases.  Water  resources 
options  may  include  a  more  flexible 
approach  to  the  current  fixed  riparian 
buffers  or  increasing  those  buffers. 
Cultural  resom-ce  management  options 
may  range  from  protecting  only  those 
resources  which  are  defined  in  the 
National  Historic  Preservation  Act  to 
defining  standards  for  protection  of 
cultural  properties  and  cultural 
landscapes  which  are  uniquely 
important  to  the  Spokane  Tribe. 

Public  Comment  Availability 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the 
mailing  address  shown  in  the 
ADDRESSES  section,  during  regular 
business  hours,  8  a.m.  to  5  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
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Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500  through 
1508)  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  etseq.),  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM 
8.1. 

Dated:  December  18,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  03-427  Filed  1-8-03:  8:45  am] 
BILUNG  CODE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for  a 
Proposed  Tribal  Light  Industrial  Park, 
Umatilla  Indian  Reservation,  Umatilla 
County,  OR 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA),  with  the  cooperation  of  the 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation  (CTUIR),  intends  to 
gather  the  information  necessary  for 
preparing  an  Environmental  Impact 
Statement  (EIS)  for  the  proposed  lease  of 
up  to  100  acres  of  land  held  in  trust  by 
the  United  States  for  the  benefit  of  the 
CTUIR  in  Umatilla  County,  Oregon,  for 
the  construction  and  operation  of  a 
400,000  square  foot  warehouse 
distribution  center  or  similar  sized  light 
manufactvuing  facility.  The  piupose  of 
the  proposed  action  is  to  help  meet  the 
economic  development  needs  of  the 
CTUIR.  Details  on  the  project  location 
and  proposed  action  are  provided  in  the 
SUPPLEMENTARY  INFORMATION  section. 
This  notice  also  announces  a  public 
scoping  meeting  to  identify  potential 
issues  to  include  in  the  EIS,  identify 
which  issues  to  analyze  in  depth,  and 
eliminate  issues  that  are  not  significant. 
DATES:  Comments  on  the  scope  and 
content  of  the  EIS  must  arrive  by 
February  7,  2003.  The  public  scoping 
meeting  will  be  held  on  Thursday, 
January  23,  2003,  at  6  p.m. 
ADDRESSES:  You  may  mail  or  hand  carry 
written  comments  to  Philip  Sanchez, 
Superintendent,  Bureau  of  Indian 
Affairs,  Umatilla  Agency,  P.O.  Box  520, 
Pendleton,  Oregon  97801. 

You  may  obtain  a  map  displaying  the 
proposed  project  location  from  Jerry  L. 
Lauer,  Natural  Resource  Officer,  Bureau 


of  Indian  Affairs,  Umatilla  Agency,  P.O. 
Box  520,  Pendleton,  Oregon  97801, 
telephone  (541)  278-3790. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
L.  Lauer,  (541)  278-3790. 
SUPPLEMENTARY  INFORMATION:  The  EIS 
will  assess  the  environmental 
consequences  of  BIA  approval  of  a  lease 
between  the  developer  of  a  400,000 
square  foot  warehouse  and  distribution 
center  or  light  manufacturing  facility 
(lessee)  and  the  CTUIR  (lessor),  of  parts 
of  the  South  Half  of  the  North  Half  and 
the  North  Half  of  the  South  Half, 
Section  21,  Township  2  North,  Range  33 
East,  Willamette  Meridian,  Umatilla 
County,  Oregon.  The  property 
encompasses  approximately  100  acres 
on  the  Umatilla  Indian  Reservation, 
adjacent  to  and  south  of  Exit  216  on 
Interstate  84. 

The  proposed  project  has  several 
components.  These  include 
construction  of  below-ground  water, 
sewer,  storm  water  drainage,  and 
electric  power  service  on  the  site; 
construction  of  a  40-foot-wide  industrial 
access  road;  extension  of  utilities  ft^om 
current  access  points  north  of  Interstate 
84,  including  below  grade  crossing  of 
Interstate  84;  construction  of  a  400,000- 
square-foot  warehouse  or  light 
manufacturing  facility;  and  operation  of 
the  warehouse  or  light  manufacturing 
facility  with  approximately  150 
employees.  In  the  case  of  the  warehouse 
and  distribution  center,  there  will  be 
approximately  100  outgoing  and  100 
inbound  semi-trailers  each  day. 

Public  Comment  Availability 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the 
mailing  address  shown  in  the 
ADDRESSES  section,  during  regular 
business  hours,  8  a.m.  to  5  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
ft-om  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in 
accordance  with  section  1503.1  of  the 


Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500  through 
1508)  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.).  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM 
8.1. 

Dated:  December  16,  2002. 
Neal  A.  McCaleb, 

Assistjjnt  Secretary — Indian  Affairs. 
[FR  Doc.  03^28  Filed  1-6-03;  8:45  am] 

BILUNG  COOE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Rate  Adjustments  for  Indian  Irrigation 
Projects 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  proposed  rate 
adjustments. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BLA)  owns,  or  has  an  interest  in, 
irrigation  facilities  located  on  various 
Indian  reservations  throughout  the 
United  States  where  rates  are 
established  to  recover  its  costs  to 
administer,  operate,  maintain,  and 
rehabilitate  those  facilities.  We  request 
your  comments  on  the  proposed  rate 
adjustments. 

DATES:  Interested  parties  may  submit 
comments  on  the  proposed  rate 
adjustments  on  or  before  March  10, 
2003. 

ADDRESSES:  All  comments  on  the 
proposed  rate  adjustments  must  be  in 
writing  and  addressed  to:  Larry 
Scrivner,  Acting  Director,  Office  of 
Trust  Responsibilities,  Attn.:  Irrigation 
and  Power,  MS-3061-MIB,  Code  210, 
1849  C  Street,  NW.,  Washington.  DC 
20240,  Telephone  (202)  208-5480. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

details  about  a  particular  irrigation 
project,  please  use  the  tables  in 
SUPPLEMENTARY  INFORMATION  section  to 
contact  the  regional  or  local  office 
where  the  project  is  located. 
SUPPLEMENTARY  INFORMATION:  The  tables 
in  this  notice  list  the  irrigation  project 
contacts  where  the  BIA  recovers  its 
costs  for  local  administration,  operation^ 
maintenance,  and  rehabilitation,  the 
ciurent  irrigation  assessment  rates,  and 
the  proposed  rates  for  the  2003 
irrigation  season  and  subsequent  years 
where  applicable.         "  " 
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What  Are  Some  of  the  Terms  I  Should 
Know  for  This  Notice? 

The  following  are  terms  we  use  that 
may  help  you  understand  how  we  are 
applying  this  notice. 

Administrative  costs  means  all  costs 
we  incur  to  administer  our  irrigation 
projects  at  the  local  project  level.  Local 
project  level  does  not  normally  include 
the  Agency,  Region,  or  Central  Office 
costs  unless  we  state  otherwise  in 
writing. 

Assessable  acres  means  lands 
designated  by  us  to  be  served  by  one  of 
our  irrigation  projects  and  to  which  we 
provide  irrigation  service  and  recover 
our  costs.  (See  Total  assessable  acres) 

BLA  means  the  Bureau  of  Indian 
Affairs. 

Bill  means  our  statement  to  you  of  the 
assessment  charges  and/or  fees  you  owe 
the  United  States  for  administration, 
operation,  maintenance,  and/or 
rehabilitation.  The  date  we  mail  or  hand 
deliver  your  bill  will  be  stated  on  it. 
Costs  means  the  costs  we  incur  for 
administration,  operation,  maintenance, 
and  rehabilitation  to  provide  direct 
support  or  benefit  to  an  irrigation 
facility. 

Customer  means  any  person  or  entity 
that  we  provide  irrigation  service  to. 
Due  date  is  the  date  on  which  your 
bill  is  due  and  payable.  This  date  will 
be  stated  on  your  bill. 

/,  me,  my,  you,  and  your  means  all 
interested  parties,  especially  persons  or 
entities  that  we  provide  irrigation 
service  to  and  receive  beneficial  use  of 
our  irrigation  projects  affected  by  this 
notice  and  our  supporting  policies, 
manuals,  and  handbooks. 

Irrigation  project  means,  for  the 
purposes  of  this  notice,  the  facility  or 
portions  thereof,  that  we  own,  or  have 
an  interest  in,  including  all  appurtenant 
works,  for  the  delivery,  diversion,  and 
storage  of  irrigation  water  to  provide 
irrigation  service  to  customers  for  which 
we  assess  periodic  charges  to  recover 
our  costs  to  administer,  operate, 
maintain,  and  rehabilitate.  These 
projects  may  be  referred  to  as  facilities, 
systems,  or  irrigation  areas. 

Irrigation  service  means  the  full  range 
of  services  we  provide  customers  of  our 
irrigation  projects,  including,  but  not 
limited  to,  water  delivery.  This  includes 
our  activities  to  administer,  operate, 
maintain,  and  rehabilitate  our  projects. 

Maintenance  costs  means  all  costs  we 
incur  to  maintain  and  repair  our 
irrigation  projects  and  equipment  of  our 
irrigation  projects  and  is  a  cost  factor 
included  in  calculating  your  operation 
and  maintenance  (O&M)  assessment. 

Must  means  an  imperative  or 
mandatory  act  or  requirement. 


Operation  and  maintenance  (OS'M) 
assessment  means  the  periodic  charge 
you  must  pay  us  to  reimburse  our  costs. 

Operation  or  operating  costs  means 
costs  we  incur  to  operate  our  irrigation 
projects  and  equipment  and  is  a  cost 
factor  included  in  calculating  your  O&M 
assessment. 

Past  due  bill  means  a  bill  that  has  not 
been  paid  by  the  close  of  business  on 
the  30th  day  after  the  due  date,  as  stated 
on  the  bill.  Beginning  on  the  31st  day 
after  the  due  date  we  begin  assessing 
additional  charges  accruing  from  the 
due  date. 

Rehabilitation  costs  meeuis  costs  we 
incur  to  restore  our  irrigation  projects  or 
features  to  original  operating  condition 
or  to  the  nearest  state  which  can  be 
achieved  using  current  technology  and 
is  a  cost  factor  included  in  calculating 
your  O&M  assessment. 

Total  assessable  acres  means  the  total 
acres  served  by  one  of  our  irrigation 
projects. 

Total  O&M  cost  means  the  total  of  all 
the  allowable  and  allocatable  costs  we 
incur  for  administering,  operating, 
maintaining,  and  rehabilitating  our 
irrigation  projects  serving  your  farm 
unit. 

Water  means  water  we  deliver  at  our 
projects  for  the^eneral  purpose  of 
irrigation  and  other  purposes  we  agree 
to  in  writing.^ 

Water  deli&ry  is  an  activity  that  is 
part  of  the  irrigation  service  we  provide 
oiu  customers  when  water  is  available. 

We,  us,  and  our  means  the  United 
States  Government,  the  Secretary  of  the 
Interior,  the  BIA,  and  all  who  are 
authorized  to  represent  us  in  matters 
covered  under  this  notice. 

Does  This  Notice  Afifect  Me? 

This  notice  affects  you  if  you  own  or 
lease  land  within  the  assessable  acreage 
of  one  of  our  irrigation  projects,  or  you 
have  a  carriage  agreement  with  one  of 
our  irrigation  projects. 

Where  Can  I  Get  Information  on  the 
Regulatory  and  Legal  Citations  in  This 
Notice? 

You  can  contact  the  appropriate 
office{s)  stated  in  the  tables  for  the 
irrigation  project  that  serves  you,  or  you 
can  use  the  Internet  site  for  the 
Goveriunent  Printing  Office  at 
http://www.gpo.gov. 

Why  Are  You  Publishing  This  Notice? 

We  are  publishing  this  notice  to  notify 
you  that  we  propose  to  adjust  one  or 
more  of  our  irrigation  assessment  rates. 
This  notice  is  published  in  accordance 
with  the  BlA's  regulations  governing  its 
operation  and  maintenance  of  irrigation 
projects,  specifically,  25  CFR  171.1. 


These  sections  provide  for  the  fixing 
and  announcing  of  the  rates  for  annual 
assessments  and  related  information  for 
our  irrigation  projects. 

What  Authorizes  You  To  Issue  This 
Notice? 

Oiu'  authority  to  issue  this  notice  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  the  Act  of  August  14, 
1914  (38  Stat.  583;  25  U.S.C.  385).  The 
Secretary  has  in  turn  delegated  this 
authority  to  the  Assistant  Secretary — 
Indian  Affairs  under  Part  209,  Chapter 
8.1A,  of  the  Department  of  the  Interior's 
Departmental  Manual  and  by 
memorandum  dated  January  25, 1994, 
from  the  Chief  of  Staff,  Department  of 
the  Interior,  to  Assistant  Secretaries,  and 
Heads  of  Bureaus  and  Offices. 

When  Will  You  Put  the  Rate 
Adjustments  Into  Effect? 

We  will  put  the  rate  adjustments  into 
effect  for  the  2003  irrigation  season  and 
subsequent  years  where  applicable. 

How  Do  You  Calculate  Irrigation  Rates? 

We  calculate  irrigation  assessment 
rates  in  accordance  with  25  CFR  171.1(f) 
by  estimating  the  cost  of  normal 
operation  and  maintenance  at  each  of 
our  irrigation  projects.  The  cost  of 
normal  operation  and  maintenance 
means  the  expenses  we  incur  to  provide 
direct  support  or  benefit  for  an  irrigation 
project's  activities  for  administration, 
operation,  maintenance,  and 
rehabilitation.  These  costs  are  then 
applied  as  stated  in  the  rate  table  in  this 
notice. 

What  Kinds  of  Expenses  Do  You 
Include  in  Determining  the  Estimated 
Cost  of  Normal  Operation  and 
Maintenance? 

We  include  the  following  expenses: 

(a)  Personnel  salary  and  benefits  for 
the  project  engineer/manager  and 
project  employees  under  their 
management  control; 

(b)  Materials  and  supplies; 

(c)  Major  and  minor  vehicle  and 
equipment  repairs; 

(d)  Equipment,  including 
transportation,  fitel,  oil,  grease,  lease 
and  replacement; 

(e)  Capitalization  expenses; 

(f)  Acquisition  expenses; 

(g)  Maintenemce  of  a  reserve  fund 
available  for  contingencies  or 
emergency  expenses  for,  and  insuring, 
reliable  operation  of  the  irrigation 
project;  and 

(h)  Other  expenses  we  determine 
necessary  to  properly  perform  the 
activities  and  functions  characteristic  of 
an  irrigation  project. 
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When  Should  I  Pay  My  Irrigation 
Assessment? 

We  will  mail  or  hand  deliver  your  bill 
notifying  you  of  the  amount  you  owe  to 
the  United  States  and  when  such 
amount  is  due.  If  we  mail  your  bill,  we 
will  consider  it  as  being  delivered  no 
later  than  5  business  days  after  the  day 
we  mail  it.  You  should  pay  your  bill  no 
later  than  the  close  of  business  on  the 
13th  fiay  after  the  due  date  stated  on  the 
bill.|| 

What  Information  Must  I  Provide  for 
Billing  Purposes? 

We  must  obtain  certain  information 
from  you  to  ensure  we  can  properly 
process,  bill  for,  and  collect  money 
owed  to  the  United  States.  We  are 
required  to  collect  the  taxpayer 
identification  number  or  social  secmity 
number  to  properly  bill  the  responsible 
party  and  service  the  account  under  the 
authority  of,  and  as  prescribed  in. 
Public  Law  104-143,  the  Debt 
Collection  Improvement  Act  of  1996. 

(a)  At  a  minimiun,  this  information  is: 

(1)  full  legal  name  of  person  or  entity 
responsible  for  paying  the  bill; 

(2)  adequate  and  correct  address  for 
mailing  or  hand  delivering  our  bill;  and 

(3)  the  taxpayer  identification  number 
or  social  security  number  of  the  person 
or  entity  responsible  for  paying  the  bill; 

(h)  It  is  your  responsibility  to  ensiue 
we  have  correct  and  acciu'ate 
information  for  (a)  above. 


(c)  If  you  are  late  paying  your  bill  due 
to  your  failure  to  furnish  such 
information  or  comply  with  (b),  you 
cannot  appeal  your  bill  on  this  basis. 

What  Can  Happen  if  I  Do  Not  Provide  • 
the  Information  Required  for  Billing 
Purposes? 

We  can  refuse  to  provide  you 
irrigation  service. 

If  I  Allow  My  Bill  To  Become  Past  Due, 
Could  This  AfiFect  My  Water  Delivery? 

If  we  do  not  receive  your  payment 
before  the  close  of  business  on  the  13th 
day  after  the  due  date  stated  on  your 
bill,  we  will  send  you  a  past  due  notice. 
Yom-  bill  will  have  additional 
information  concerning  your  rights.  We 
will  consider  yoiu  past  due  notice  as   . 
delivered  no  later  than  5  business  days 
after  the  day  we  mail  it.  We  have  the 
right  to  refuse  water  delivery  to  any  of 
your  irrigated  land  on  which  the  bill  is 
past  due.  We  can  continue  to  refuse 
water  delivery  until  you  pay  your  bill  or 
make  payment  arrangements  that  we 
agree  to.  Our  authority  to  demand 
payment  of  your  past  due  bill  is  31  CFR 
901.2,  "Demand  for  Payment." 

Are  There  Any  Additional  Charges  if  I 
Am  Late  Paying  My  Bill? 

Yes.  We  will  assess  you  interest  on 
the  amount  owed  and  use  the  rate  of 
interest  established  annually  by  the 
Secretary  of  the  United  States  Treasmy 
(Treasmy)  to  calculate  what  you  will  be 


assessed  (31  CFR  901.9(b)).  You  will  not 
be  assessed  this  charge  until  your  bill  is 
past  due.  However,  if  you  allow  your     * 
bill  to  become  past  due,  interest  will 
accrue  from  the  due  date,  not  the  past 
due  date.  Also,  you  will  be  charged  an 
administrative  fee  of  $12.50  for  each 
time  we  try  to  collect  your  past  due  bill. 
If  yoiu  bill  becomes  more  than  90  days 
past  due,  you  will  be  assessed  a  penalty 
charge  of  6  percent  per  year  and  it  will 
accrue  from  the  date  your  bill  initially 
became  past  due.  Our  authority  to  assess 
interest,  penalties,  and  administration 
fees  on  past  due  bills  is  prescribed  in  31 
CFR  901.9,  "Interest,  penalties,  and 
costs." 

What  Else  Can  Happen  to  My  Past  Due 
BiU? 

If  you  do  not  pay  your  bill  or  make 
payment  arrangements  that  we  agree  to, 
we  are  required  to  send  your  past  due 
bill  to  the  Treasury  for  further  action. 
We  must  send  your  bill  to  Treasury  no 
later  than  180  days  after  the  original  due 
date  of  your  irrigation  assessment  bill. 
The  requirement  for  us  to  send  your 
unpaid  bill  to  Treasury  is  prescribed  in 
31  CFR  901.1,  "Aggressive  agency 
collection  activity." 

Who  Can  I  Contact  for  Further 
Information? 

The  following  tables  are  the  regional 
and  project/agency  contacts  for  our 
irrigation  facilities. 


Project  name 


Project  agency  contacts 


Northwest  Region  Contacts 

Stanley  Speaks,  Regional  Director,  Bureau  of  Indian  Affairs,  Northwest  Regional  Office,  911  N.E.  11th  Avenue,  Portland,  Oregon  97232-4169, 

Telephone  (503)  231-6702. 


Flattiead  Irrigation  Project' _ 

Ernest  T.  Moran,  Superintendent:  Flathead  Agency  Irrigation  Division. 
P.O.  Box  40,  Pablo,  Montana  59855-5555,  Telephone:  (^)  675- 
2700. 

Fort  Hall  Irrigation  Project  

Eric  J.  LaPointe,  Superintendent,  Fort  Hall  Agency,  P.O.  Box  220,  Fort 

Wapato  Irrigation  Project .-. < 

Hall,  Idaho  83203-0220,  Telephone:  (208)  238-2301 . 
Pierce  Harrison,  Project  Administrator,  Wapato  Irrigation  Project,  P.O. 

Box  220,  Wapato,  WA  98951-0220,  Telephone:  (509)  877-3155. 

Rocky  Mountain  Region  Contacts 

Keith  Beartusk,  Regional  Director,  Bureau  of  Indian  Affairs,  Rocky  Mountain  Regional  Office,  316  North  26th  Street,  Billings,  Montana  59101, 

Telephone:  (406)  .247-7943. 


Blackfeet  Irrigation  Project 


Crow  Irrigation  Project 


Fort  Belknap  Irrigation  Project 


Fort  Peck  Irrigation  Project 


Ross  Denny,  Superintendent,  Cliff  Hall,  Irrigation  Manager,  Box  880, 
Browning,  MT  59417,  Telephones:  (406)  338-7544,  Superintendent, 
(406)  338-7519,  Imgation. 

Gordon  Jackson,  Superintendent,  Dan  Lowe,  Irrigation  Manager,  P  O. 
Box  69,  Crow  Agency,  MT  59022,  Telephones:  (406)  638-2672  Su- 
perintendent, (406)  638-2863  Imgation. 

Cleo  Hamilton,  Superintendent,  Dan  Spencer,  Irrigation  Manager, 
R.R.I,  Box  980,  Hartem,  MT  59526.  Telephones:  (406)  35^-2901 
Superintendent,  (406)  353-2905  Irrigation. 

Ed  Lone  Fight,  Acting  Superintendent,  P.O.  Box  637,  Poplar,  MT 
59255,  Marvin  Azure,  Imgation  Manager  (acting),  602  6th  Avenue 
North,  Wolf  Point,  MT  59201,  Telephones:  (406)  768-5312,  Super- 
intendent, (406)  653-1752,  Imgation. 
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Project  name 


Wind  River  Irrigation  Project 


Project  agency  contacts 


Clark  Madison,  Acting  Superintendent,  Sheridan  Nicholas,  Irrigation 
Manager,  P.O.  Box  158,  Fort  Washal^ie,  WY  82514,  Telephones: 
(307)  332-7810  Superintendent,  (307)  332-2596  Irrigation. 


Southwest  Region  Contacts 

Rob  Baracker  Regional  Director,  Bureau  of  Indian  AHairs,  Southwest  Regional  Office,  615  First  Street,  NW,  Albuquerque,  New  Mexico  87102, 

Telephone  (505)  346-7590/91. 


Pine  River  Irrigation  Project 


Michael  Stancampiano,  Superintendent,  John  Formea,  Inigation  Engi- 
neer, P.O.  Box  315,  Ignacio,  CO  81137-0315,  Telephones:  (970) 
563-4511  Superintendent,  (970)  563-1017  Irrigation. 


Western  Region  Contacts 

Wayne  Nordwall  Regional  Director,  Bureau  of  Indian  Affairs,  Western  Regional  Office,  P.O.  Box  10,  Phoenix,  Arizona  85001,  Telephone  (602) 

379-6600. 


Colorado  River  Irrigation  Project  

Duck  Valley  Irrigation  Project  

Fori  Yuma  Irrigation  Project  

San  Carlos  Irrigation  Project  Joint  Works  . 
San  Carlos  Irrigation  Project  Indian  Wori<s 

Uintah  Irrigation  Project 

Walker  River  Irrigation  Project  


Allen  Anspach,  Superintendent,  R.R.  1  Box  9-C,  Partner,  AZ  85344, 
Telephone:  (928)  669-71 1 1 . 

Paul  Young,  Superintendent,  1555  Shoshone  Circle,  Elko,  Nevada 
89801 ,  Telephone:  (775)  738-0569,  Superintendent. 

William  Pyott,  Land  Operations  Officer,  P.O.  Box  11000,  Yuma,  Ari- 
zona, Telephone:  (520)  782-1202. 

Randy  Shaw,  Supervisory  General  Engineer,  13805  N.  Arizona  Boule- 
vard, CoolkJge,  AZ  85228,  Telephone:  (520)  723-6216. 

Joe  Revak,  Supervisory  General  Engineer,  Pima  Agency,  Land  Oper- 
ations, Box  8,  Sacaton,  AZ  85247,  Telephone:  (520)  562-3372. 

Lynn  Hansen,  Inigation  Manager,  P.O.  Box  130,  Fort  Duchesne,  UT 
84026,  Telephone:  (435)  722-4341 . 

Robert  Hunter,  Superintendent,  1677  Hot  Springs  Road,  Carson  City, 
Nevada  89706,  Telephone:  (775)  887-3500. 


What  Irrigation  Assessments  or  Charges 
Are  Proposed  for  Adjustment  by  This 
Notice? 

The  rate  table  below  contains  the 
current  rates  for  all  of  our  irrigation 


projects  where  we  recover  our  costs  for 
operation  and  maintenance.  The  table 
also  contains  the  proposed  rates  for  the 
2003  season  and  subsequent  years 
where  applicable.  The  irrigation  projects 

Northwest  Region  Rate  Table 


where  rates  are  proposed  for  adjustment 
are  noted  by  an  asterisk  immediately 
following  the  name  of  the  project. 


Project  name 

Rate  category 

Current 
2002  rate 

Proposed 
2003  rate 

Proposed 
2004  rate 

Flathead  In-igation  Project* 

Fort  Hall  Irrigation  Project*  

Fort  Hall  Irrioation  Proiect  Minor  Units     

Basic  per  acre 

Basic  oer  acre 

$19.95 
20.00 

14.00 
28.00 
41.00 
5.00 
10.40 

10.40 

5.00 

10.35 

10.35 

5.00 

41.40 

41.40 

45.76 

49.68 

50.96 

$19.95 
22.00 

14.00 
30.00 
43.50 
5.00 
13.00 

13.00 

5.00 

13.00 

13.00 

5.00 

51.00 

51.00 

56.00 

61.00 

62.00 

$21.45 

To  be  Deter- 

* 

Basic  per  acre 

Basic  per  acre 

Pressure  per  acre  

Billing  Charge  Per  Tract  

mined. 
Do. 

Fort  Hall  Inigation  Project*  Michaud  .•. 

Wnnatn  Irrinatinn  Projpct'  Simcoe  Units 

Do. 
Do. 
Do. 

Wapato  Irrigation  Project*  Ahtanum  Units  

Wapato  Irrigation  Project*  Satus  Unit 

Farm  unit/land  tracts  up  to  one  acre  (min- 
imum charge). 
Farm  unit/land  tracts  over  one  acre — per  acre 
Billina  Charae  Per  Tract                   

Do. 

Do. 
Do. 

Farm  unit/land  tracts  up  to  one  acre  (min- 
imum charge). 
Famfi  unit/land  tracts  over  one  acre — per  acre 
Billing  Charge  Per  Tract  

Do. 

Do. 

Do. 

Farni  unit/land  tracts  up  to  one  acre  (min- 
imum charge). 

"A"  farm  unit/land  tracts  over  one  acre — per 
acre. 

Additional  Worths  farm  unit/land  tracts  over 
one  acre — per  acre. 

"B"  farm  unit/land  tracts  over  one  acre —  per 
acre. 

Water  Rental  Agreement  Lands — per  acre  

Do. 
Do. 
Do. 
Do. 
Do. 
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Rocky  Mountain  Region  Rate  Table 


Project  name 


Rate, 
category 

Basic-per  acre  

Basic-per  acre  

Indian  per  acre  

Non-Indian  per  acre 

Basic-per  acre  

Basic-per  acre  


Current 
2002  rate 


Proposed 
2003  rate 


Blackfeet  Irrigation  Project  ....: 

Crow  Irrigation  Project  (See  note  below) 
Fort  Belknap  Irrigation  Project*  

Fort  Peck  Irrigation  Project 

Wind  River  Irrigation  Project*  


$13.00 
16.00 
6.25 
12.50 
14.00 
12.00 


$13.00 
16.00 
7.00 
14.00 
14.00 
1300 


Southwest  Region  Rate  Table 

. 

Project  name 

Rate  category 

Current 
2002  rate 

Proposed 
2003  rate 

Pine  River  Irriaation  Proiect  

Minimum  Charge  per  tract 

$25.00 
8.50 

$25  00 

Basic-per  acre  

8.50 

Western  Region  Rate  Table 


-ii. 


Project  name 


Rate  category 


Current 
2002  rate 


Proposed 
2003  rate 


Proposed 
2004  rate 


Colorado  River  Irrigation  Project*  (See  note 
#1  below). 


Basic  per  acre  up  to  5.0  acre-feet 


Duck  Valley  Irrigation  Project 

Fori  Yuma   Irrigation   Project  (See   note  #2 
below). 


SanCarios  Imgation  Project  (Joint  Works)  .. 
San  Carios  Irrigation  Project  (Indian  Worths) 


Excess  Water  per  acre  foot  5.0-5.5  acre-feet 
Excess  Water  per  acre-foot  over  5.5  acre-feet 

Basic  per  acre  up  to  5.75  acre-feet  

Excess  Water  per  acre-foot  over  5.75  acre- 
feet. 

Basic-per  acre 

Basic-per  acre  up  to  5.0  acre-feet  


$37.00 

7.40 
17.00 


Uintah  Irrigation  Project*  (See  note  #2  below) 
Walker  River  Irrigation  Project  


Excess  Water  per  acre-foot  over  5.0  acre-feet 

Basic-per  acre  

Basic-per  acre 

Basic-per  acre  

Indian  per  acre 

Nonrlndian  per  acre  


5.30 
60.00 

10.50 
20.00 
56.00 

8.50 

7.32 

15.29 


$47.00 
17.00 

5.30 
60.00 

10.50 
20.00 
56.00 

11.00 

7.32 

15.29 


To  be  Deter- 
mined. 
Do 
Do. 
Do. 
Do 

Do. 
Do 

Do 
20.00 

To  be  Deter- 
mined 

Do. 

Do. 

Do. 


Note  #1 — For  the  Colorado  River  Irrigation  Project,  pursuant  to  a  reconciliation  of  the  operation  and  maintenance  financial  records  as  of  De- 
cember 31 ,  2002,  funds  in  excess  of  the  700,000  reserve  fund  will  be  refunded  to  the  excess  water  users  in  proportion  to  the  amount  of  excess 
water  purchased  by  each  water  user.  The  refund  will  be  a  credit  against  the  2003  irrigation  season  assessment  for  eligible  excess  water  users. 

Note  #2 — The  Fort  Yuma  Irrigation  Project  is  owned  and  operated  by  the  Bureau  of  Reclamation  (Reclamation).  The  irrigation  rates  assessed 
for  operation  and  maintenance  are  established  by  Reclamation  and  are  provided  for  informational  purposes  only.  The  BIA  only  collects  the  irriga- 
tion assessments  on  ttehalf  of  Reclamation. 


Consultation  and  Coordination  With 
Tribal  Governments  (Executive  Order 
13175) 

The  BIA  irrigation  projects  are  vital 
components  of  the  local  agriculture 
economy  of  the  reservations  on  which 
they  are  located.  To  fulfill  its 
responsibilities  to  the  tribes,  tribal 
organizations,  water  user  organizations, 
and  the  individual  water  users,  the  BIA 
communicates,  coordinates,  and 
consults  on  a  continuing  basis  with 
these  entities  on  issues  of  water 
delivery,  water  availability,  costs  of 
administration,  operation,  maintenance, 
and  rehabilitation.  This  is  accomplished 
at  the  individual  irrigation  projects  by 
Project,  Agency,  and  Regional 
representatives,  as  appropriate,  in 
accordance  with  local  protocol  and 
procedures.  This  notice  is  one 


component  of  the  BIA's  overall 
coordination  and  consultation  process 
to  provide  notice  and  request  comments 
from  these  entities  on  adjusting  oui 
irrigation  rates. 

Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (Executive  Order 
13211) 

The  rate  adjustments  will  have  no 
adverse  effects  on  energy  supply, 
distribution,  or  use  (including  a 
shortfall  in  supply,  price  increases,  and 
increase  use  of  foreign  supplies)  should 
the  proposed  rate  adjustments  be 
implemented.  This  is  a  notice  for  rate 
adjustments  at  BIA  owned  and  operated 
irrigation  projects,  except  for  the  Fort 
Yiuna  Irrigation  Project.  The  Fort  Yuma 
Irrigation  Project  is  owned  and  operated 
by  the  Biu-eau  of  Reclamation  with  a 


portion  serving  the  Fort  Yuma 
Reservation. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

These  rate  adjustments  are  not  a 
significant  regulatory  action  and  do  not 
need  to  be  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  rate  making  is  not  a  rule  for  the 
purposes  of  the  Regulatory  Flexibility 
Act  because  it  is  "a  rule  of  particular 
applicability  relating  to  rates."  5  U.S.C. 
601(2). 

Unfunded  Mandates  Act  of  1995 

These  rate  adjustments  impose  no 
unfunded  mandates  on  any 
governmental  or  private  entity  and  are 
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in  compliance  with  the  provisions  of  the 
Unfunded  Mandates  Act  of  1995. 

Takings  (Executive  Order  12630) 

The  Department  has  determined  that 
these  rate  adjustments  do  not  have 
significant  "takings"  implications.  The 
rate  adjustments  do  not  deprive  the 
public,  state,  or  local  governments  of 
rights  or  property. 

Federalism  (Executive  Order  13132) 

The  Department  has  determined  that 
these  rate  adjustments  do  not  have 
significant  Federalism  effects  because 
they  pertain  solely  to  Federal-tribal 
relations  and  will  not  interfere  with  the 
roles,  rights,  and  responsibilities  of 
states. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act  of  1995 

These  rate  adjustments  do  not  affect 
the  collections  of  information  which 
have  been  approved  by  the  Office  of 
Infprmation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
under  the  Paperwork  Reduction  Act  of 
1995.  The  OMB  Control  Number  is 
1076-0141  and  expires  February  28, 
2003. 

National  Environmental  Policy  Act 

The  Department  has  determined  that 
these  rate  adjustments  do  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  under  the  National 
Enviroiunental  Policy  Act  of  1969  (42 
U.S.C.  4321-4370(d)). 

Dated:  November  20,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
[FR  Dor.  03-437  Filed  1-8-03;  8:45  am] 

BILUNG  CODE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

[INT-DES-02-51] 

Banks  Lake  Drawdown,  Columbia 
Basin  Project,  Washington 

agency:  Bureau  of  Reclamation, 
Interior. 

'  ACTION:  Notice  of  availability  and  notice 
of  public  hearings  for  the  Banks  Lake 


Drawdown,  Washington,  draft 
Environmental  Impact  Statement. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the 
Department  of  the  Interior,  Bureau  of 
Reclamation  (Reclamation),  has 
prepared  a  draft  Environmental  Impact 
Statement  (Draft  HIS)  to  examine  the 
impacts  of  alternatives  to  lower  the 
minimum  surface  elevation  for  Banks 
Lake  in  August  from  1,565  feet  to  1,560 
feet. 

The  action  alternative  describes  the 
resource  conditions  that  would  occur 
between  Banks  Lake  surface  elevations 
of  1,570  feet  and  1.560  feet,  while  the 
no  action  alternative  describes  the 
conditions  that  would  occur  without  the 
proposed  action,  between  surface 
elevation  1,570  feet  and  1,565  feet.  Both 
the  no  action  and  action  alternatives 
include  four  potential  operational 
scenarios  that  could  occur  within  their 
respective  ranges. 

The  action  alternative  includes  a  refill 
of  the  reservoir  to  elevation  1,565  feet, 
beginning  September  1  and  ending  no 
later  than  September  10. 
DATES:  Written  comments  on  the  draft 
HIS  must  be  received  no  later  than 
March  10,  2003,  at  the  address  listed 
under  the  ADDRESSES  section  below. 

Public  hearings  will  be  held  to  accept 
oral  conunents  on  the  draft  EIS  at: 

•  Coulee  City.  Washington,  on 
February  11,  2003,  from  7  to  9  p.m.  and, 

•  Moses  Lake,  Washington,  on 
February  12,  2003,  from  1:30  to  3:30 
p.m. 

The  public  hearing  facilities  are 
physically  accessible.  Please  contact  Mr. 
Blanchard  at  the  telephone,  fax  or  TTY 
relay  numbers  listed  under  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice  for  accessibility 
accommodations,  including  sign 
language  interpreters  or  other  auxiliary 
aids.  Requests  should  be  made  by 
January  31,  2003,  to  allow  sufficient 
time  to  arrange  for  accommodation. 
ADDRESSES:  The  public  hearings  will  be 

held  at: 

•  Coulee  City  Elementary  School,  410 

W.  Locust,  Coulee  City,  Washington, 
and, 

•  District  5  Fire  Station  Training 
Facility,  12801  Nelson  Road,  Moses 
Lake,  Washington. 

Written  comments  on  the  draft  EIS 
should  be  submitted  to  Mr.  Jim 
Blanchard,  Special  Projects  Officer, 
Bureau  of  Reclamation,  32  C  Street,  P.O. 
Box  815,  Ephrata,  WA  98823-0815;  or 
by  fax  509-754-0239,  or  by  e-mail  at: 
jblanchard@pn .  usbr.gov. 

See  the  SUPPLEMENTARY  INFORMATION 
section  below  for  locations  where  copies 


of  the  DEIS  are  available  for  public 
review  and  inspection. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Blanchard,  Special  Projects  Officer, 
at  509-754-0226  (relay  users  may  dial 
711).  Those  wishing  to  obtain  a  copy  of 
the  draft  EIS  in  the  form  of  a  printed 
document  or  on  compact  disk  (CD-ROM 
with  reader  included)  or  a  summary  of 
the  draft  EIS  may  contact  Mr. 
Blanchard. 


SUPPLEMENTARY  INFORMATION: 
Public  Disclosure 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Hearing  Process  Information 

Requests  to  make  oral  comments  at 
the  public  hearings  may  be  made  at  each 
hearing.  Comments  will  be  recorded  by 
a  court  reporter.  Speakers  will  be  called 
in  the  order  of  their  requests.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
five  minutes.  Longer  comments  should 
be  summarized  at  the  public  hearing 
and  submitted  in  writing  either  at  the 
public  hearing  or  identified  as  hearing 
comments  and  mailed  to  be  received  by 
Mr.  Blanchard  no  later  than  March  10, 
2003. 

Background 

Since  its  creation  in  the  early  1950s, 
Banks  Lake  has  been  operated  and 
maintained  for  the  storage  and  delivery 
of  irrigation  water  drawn  from  the 
Columbia  River  to  Columbia  Basin 
Project  (CBP)  lands.  At  Dry  Falls  Dam, 
the  Main  Canal  flows  south  from  the 
Banks  Lake  outlet  works  to  the  northern 
portion  of  the  CBP's  irrigable  area. 
Reclamation  operates  the  reservoir 
within  established  constraints  on  water 
surface  elevation  to  met  contractual 
obligations,  ensure  public  safety,  and 
protect  property.  Reclamation  considers 
other  resource  needs  as  feasible  within 
existing  operational  constraints. 

In  December  of  2000,  the  National 
Marine  Fisheries  Service  issued  a 
Biological  Opinion  (BIOP)  to  the  Biueau 


of  Reclamation,  the  U.S.  Army  Corps  of 
Engineers,  and  Bonneville  Power 
Administration  for  the  operation  of  the 
Federal  Columbia  River  Power  System. 
The  BIOP  included  a  Reasonable  and 
Prudent  Alternative  (RPA),  of  which 
action  31  advised  Reclamation  to 
"assess  the  likely  environmental  effects 
of  operation  of  Banks  Lake  up  to  10  feet 
down  from  full  pool  during  August." 
Reclamation  proposes  to  complete 
RPA  action  31  by  preparing  the  Banks 
Lake  Drawdown  draft  Environmental 
Impact  Statement  to  describe  and 
analyze  the  envirormiental  effects  of 
lowering  the  August  surface  elevation  of 
Banks  Lake  to  elevation  1560  feet, 
which  is  10  feet  below  full  pool. 

Review  and  Inspection  of  the  DEIS 

Copies  of  the  DEIS  are  available  for 
public  review  and  inspection  at  the 
following  locations: 

•  Bureau  of  Reclamation,  U.S. 
Department  of  the  Interior,  Room  7455, 
18th  and  C  Streets,  NW.,  Washington, 
DC  20240. 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Denver  Federal  Center, 
Building  67,  Room  167,  Denver, 
Colorado  80225. 

•  Bureau  of  Reclamation,  Pacific 
Northwest  Regional  Office,  1150  North 
Curtis  Road,  Suite  100,  Boise,  Idaho 
83706-1234. 

•  Bureau  of  Reclamation,  Upper 
Columbia  Area  Office,  1917  Marsh 
Road,  Yakima,  Washington  98901. 

•  Bureau  of  Reclamation,  Ephrata 
Field  Office,  32  C  Street,  Ephrata, 
Washington  98823. 

Libraries 

•  Bridgeport  Community  Library, 
Douglas  County,  1206  Columbia  St., 
Bridgeport,  WA  509-686-7281. 

•  Coulee  City  Community  Library, 
403  W.  Main  St.,  Coulee  City,  WA  509- 
674-2313. 

•  Des  Moines  Library,  21620  11th 
Ave  S,  Des  Moines,  WA  206-824-6066. 

•  East  Wenatchee  Conununity 
Library,  Douglas  County,  271  9th  St  NE, 
East  Wenatchee,  WA  509-886-7404. 

•  Ephrata  Public  Library,  45  Alder 
NW,  Ephrata,  WA  509-754-3971. 

•  Grand  Coulee  Conununity  Library, 
225  Federal,  Grand  Coulee,  WA  509- 
633-0972. 

•  Moses  Lake  Public  Library,  418  E. 
5th  Ave,  Moses  Lake,  WA  509-765- 
3489. 

•  Quincy  Community  Library,  108  B 
St  SW.,  Quincy,  WA  509-787-2359. 

•  Royal  City  Community  Library,  356 
Camelia,  Royal  City,  WA  509-346-9281. 

•  Seattle  Public  Library,  800  Pike  St, 
Seattle,  WA  206-386^636. 

•  Soap  Lake  Community  Library,  32 
E.  Main,  Soap  Lake,  WA  509-246-1313. 


•  Warden  Community  Library,  305  S. 
Main,  Warden,  WA  509-349-2226. 

•  Wenatchee  Public  Library,  Chelan 
Coimty,  310  Douglas  St,  Wenatchee,  WA 
509-662-5021. 

Internet 

The  DEIS  is  also  available  on  the 
Internet  at  http://www.pn.usbr.gov. 

Dated:  December  20,  2002. 
J.  William  McDonald, 

Regional  Director,  Pacific  Northwest  Region, 

Bureau  of  Reclamation. 

[FR  Doc.  03-387  Filed  1-8-03;  8:45  am) 

BILUNG  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Glen  Canyon  Dam  Adaptive 
Management  Work  Group  (AMWG), 
Notice  of  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Adaptive  Management 
Program  (AMP)  was  implemented  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Canyon  Dam  Final 
Environmental  Impact  Statement  to 
comply  with  consultation  requirements 
of  the  Grand  Canyon  Protection  Act 
(Pub.  L.  102-575)  of  1992.  The  AMP 
provides  an  organization  and  process  to 
ensure  the  use  of  scientific  information 
in  decision  making  concerning  Glen 
Canyon  Dam  operations  and  protection 
of  the  affected  resources  consistent  with 
the  Grand  Canyon  Protection  Act.  The 
AMP  has  been  organized  and  includes 
a  federal  advisory  committee  (the 
AMWG),  a  technical  work  group  (the 
TWG),  a  monitoring  and  research  center, 
and  independent  review  panels.  The 
TWG  is  a  subcommittee  of  the  AMWG 
and  provides  technical  advice  and 
information  for  the  AMWG  to  act  upon. 

Date  and  Location:  The  Glen  Canyon 
Dam  Adaptive  Management  Work 
Group  will  conduct  the  following  public 
meeting: 

Phoenix,  Arizona — January  28-29, 
2003.  The  meeting  will  begin  at  9:30 
a.m.  and  conclude  at  5  p.m.  on  the  first 
day  and  begin  at  8  a.m.  and  conclude  at 
12  noon  on  the  second  day.  The  meeting 
will  be  held  at  the  Bureau  of  Indian 
Affairs — Western  Regional  Office,  2 
Arizona  Center,  Conference  Rooms  A 
and  B  (12th  floor),  400  North  5th  Street, 
Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  experimental  flows, 
non-native  fish  control,  status  of  the 
temperature  control  device  risk 


assessment,  2000  Low  Steady  Summer 
Flow  (LSSF)  reports,  FY  2004  Annual 
Work  Plan  and  Budget,  basin  hydrology 
and  602a  storage,  information  needs 
associated  with  the  Strategic  Plan, 
public  outreach,  envirorunental 
compliance,  and  other  administrative 
and  resource  issues  pertaining  to  the 
AMP. 

Date  and  Location:  The  Glen  Canyon 
Dam  Technical  Work  Group  will 
conduct  the  following  public  meeting: 

Phoenix,  Arizona — February  26-27, 
2003.  The  meeting  will  begin  9:30  a.m. 
and  conclude  at  5  p.m.  on  the  first  day 
and  will  begin  at  8  a.m.  and  conclude 
at  2  p.m.  on  the  second  day.  The 
meeting  will  be  held  at  the  Bureau  of 
Indian  Affairs — Western  Regional 
Office,  2  Arizona  Center,  Conference 
Rooms  A  and  B  (12th  floor),  400  North 
5th  Street,  Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  experimental  flow 
status,  non-native  fish  control,  FY  2004 
budget  changes,  the  target  development 
process,  environmental  compliance, 
address  assignments  from  the  AMWG 
meeting  held  in  January  2003,  and  other 
administrative  and  resource  issues 
pertaining  to  the  AMP. 

Agenda  items  may  be  revised  prior  to 
any  of  the  meetings.  Final  agendas  will 
be  posted  15  days  in  advance  of  each 
meeting  and  can  be  found  on  the  Bureau 
of  Reclamation  Web  site  under 
Envirorunental  Programs  at  http:// 
Hww.uc. usbr.gov/amp.  Time  will  be 
allowed  on  each  agenda  for  any 
individual  or  organization  wishing  to 
make  formal  oral  comments  (limited  to 
10  minutes)  at  the  meetings. 

To  allow  full  consideration  of 
information  by  the  AMWG  of  TWG 
members,  written  notice  must  be 
provided  to  Randall  Peterson,  Bureau  of 
Reclamation,  Upper  Colorado  Regional 
Office,  125  South  State  Street.  Room 
6107,  Salt  Lake  City,  Utah  84138-1147; 
telephone  (801)  524-3758;  faxogram 
(801)  524-3858;  e-mail  at 
rpeterson@uc.usbr.gov  at  least  FIVE  (5) 
days  prior  to  the  meeting.  Any  written 
comments  received  will  be  provided  to 
the  AMWG  and  TWG  members  at  their 
respective  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Peterson,  telephone  l801)  524- 
3758;  faxogram  (801)  524-3858;  or  via 
e-mail  at  rpeterson@uc.usbr.gov. 

Date:  December  18,  2002. 
Randall  V.  Peterson, 

Manager,  Adaptive  Management  and 
Environmental  Resources  Division,  Upper 
Colorado  Regional  Office. 
[FR  Doc.  03-371  Filed  1-8-03;  8:45  am) 

BILUNG  CODE  431&-MN-0 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

December  20,  2002. 

.    The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of'l995  (Pub.  L.  104-13. 
44  U.S.C.  chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  ({202)  693-4158,  or  e- 
mail  Howze-Marlene@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ESA,  Office 
of  Management  and  Budget,  Room 
10235.  Washington,  DC  20503  ((202) 
395-7316).  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

■  The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Request  to  be  Selected  as  Payee. 

OMB  Number:  1215-0166. 

Affected  Public:  Business  or  other-for- 
profit;  individuals  or  households;  and 
not-for-profit  institutions. 

Frequency:  On  occasion. 

Number  of  Respondents:  2,000. 

Number  of  Annual  Responses:  2,000. 

Estimated  Time  Per  Response:  20 
minutes. 

Total  Burden  Hours:  667. 


Total  Annualzied  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $800.00. 

Description:  Benefits  are  payable  by 
the  Department  of  Labor  to  miners  who 
are  totally  disabled  due  to 
pneumoconiosis  and  to  certain 
survivors  of  a  miner  under  the  Federal 
Mine  Safety  and  Health  Act  of  1977,  as 
amended  (30  U.S.C.  901).  If  a 
beneficiary  is  incapable  of  handling  his 
affairs,  the  person  or  institution 
responsible  for  his  care  is  required  to 
apply  to  receive  the  benefits  payment  on 
the  beneficiary's  behalf.  The  CM-910  is 
used  to  obtain  information  about 
prospective  representative  payees  to 
determine  whether  they  are  qualified  to 
handle  monetary  benefits  on  behalf  of 
the  beneficiary.  If  this  information  were 
not  collected,  the  Department  would  be 
unable  to  evaluate  the  applicant's  ability 
to  be  a  representative  payee. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-424  Filed  1-8-03;  8:45  am] 

BILUNG  CODE  4510-23-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

December  20.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  ((202)  693-4158)  or 
E-mail  Howze-Marlene@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ESA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

"nie  OMB  is  particularly  interested  in 
conunents  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  biuden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Requirements  of  Bona  Fide 
Thrift  or  Savings  Plan  (29  CFR  part  547) 
and  Requirements  of  a  Bona  Fide  Profit- 
Sharing  Plan  or  Trust  (29  CFR  part  549). 

OMB  Number:  1215-0119. 

Affected  Public:  Business  or  other  for- 
profit;  individuals  or  households;  not- 
for-profit  institutions;  and  State,  local  or 
tribal  government. 

Frequency:  On  occasion. 

Number  of  Respondents:  462,000. 

Number  of  Annual  Responses: 
462,000. 

Total  Burden  Hours  (Recordkeeping): 
2. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  Section  7(e)(3)(b)  of  the 
Fair  Labor  Standards  Act  permits  the 
exclusion  from  an  employee's  regular 
rate  of  pay,  payments  on  behalf  of  an 
employee  to  a  "bona  fide"  thrift  or 
savings  plan,  profit-sharing  plan  or 
trust.  Regulations,  29  CFR  part  547  and 
549,  set  forth  the  requirements  for  a 
"bona  fide"  thrift  or  savings  plan,  profit- 
sharing  plan  or  trust.  The  maintenance 
of  the  records  required  by  the 
regulations  enables  the  Department  of 
Labor  (DOL)  investigators  to  determine 
whether  a  given  thrift  or  savings  plan, 
profit-sharing  plan  or  trust,  is  in 
compliance  with  section  7(e)(3)(b)  of  the 
FLSA.  Without  these  records,  such  a 
determination  could  not  be  made. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-425  Filed  1-8-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

December  26,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  ((202)  693-4158),  or 
e-mail  Howze-MarIene@doLgov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ESA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
whoa  re  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Notice  x)f  Controversion  of  Right 
to  Compensation. 

OMB  Number:  1215-0023. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 
*  Number  of  Respondents:  900. 

Number  of  Annual  Responses:  18,900. 

Estimated  Time  Per  Response:  15 
minutes. 

Total  Burden  Hours:  4,725. 


Total  Annualzied  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $7, 985. 25. 

Description:  The  Office  of  Workers' 
Compensation  Programs  (OWCP) 
administers  the  Longshore  and  Harbor 
Workers'  Compensation  Act.  This  Act 
provides  benefits  to  workers  injured  in 
maritime  employment  on  the  navigable 
waters  of  the  United  States  or  in  an 
adjoining  area  customarily  used  by  an 
employer  in  loading,  unloading, 
repairing,  or  building  a  vessel.  Pursuant 
to  section  14(d)  of  the  Act,  and  20  CFR 
702.251,  if  an  employer  controverts  the 
right  to  compensation,  he  shall  file  with 
the  district  director  in  the  affected 
compensation  district  on  or  before  the 
fourteenth  day  after  he  has  knowledge 
of  the  alleged  injury  or  death,  a  notice, 
in  accordance  with  a  form  prescribed  by 
the  Secretary,  stating  that  the  right  to 
compensation  is  controverted. 

Form  LS-207  is  used  by  insurance 
carriers  and  self-insured  employers  to 
controvert  claims  under  the  act.  OWCP 
district  offices  use  this  information  to 
determine  the  basis  for  not  paying 
benefits  in  a  case.  It  also  informs  the 
injm-ed  claimant  of  the  reason(s)  for  not 
paying  compensation  benefits.  If  the 
information  were  not  collected,  our 
district  offices  and  claimants  would 
have  no  way  of  knowing  the  reason(s) 
for  controverting  the  right  to 
compensation. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-426  Filed  1-8-03;  8:45  am) 

BILLING  CODE  451(>-23-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  th6 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  December,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 


(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles  ■ 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production  of  such  firm  or 
subdivision. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-42,357;  Consol  Energy,  Reno 
Lake  Mine,  Sesser,  IL. 

In  the  following  casefs,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-42,154;  Dana  Corp..  Traction 
Technologies  Group,  Jonesboro,  AR. 

The  investigation  revealed  that 
criterion  (a)(2)(A)  (l.B)  (Sales  qr 
production,  or  both  did  not  decline)  and 
(a)(2)(B)  (II.B)  (No  shift  in  production  to 
a  foreign  country)  have  not  been  met. 
TA-W-50,008;  Storage  Technology 
Corp.,  Minneapolis  Research  and 
Development  Center,  Brooklvn 
Park,  MN. 

The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.C.)  (Increased 
imports)  and  (a)  (2)(B)  (II.A  and  B)  (No 
employment  declines;  No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 

TA-W-50,056:  Ehlert  Tool  Company, 
New  Berlin,  WI. 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-50,276:  SuperValu,  Belle 

Vernon,  PA. 
TA-W-50,184;  Coming  Cable  Systems. 
LLC,  Business  Operation. 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  The 
workers'  firm  (or  subdivision)  is  not  a 
supplier  or  downstream  producer  for 
trade-affected  companies. 
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TA-W-50,255  &  A,B;  Aurora  Systems, 
Inc.,  Erie,  PA,  Rochester,  NY  and 
Buffalo.  NY. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 

issued;  the  date  following  the  company 

name  and  location  of  each 

determination  references  the  impact 

date  for  all  workers  of  such 

determination. 

TA-W-42,345:  General  Electric 
Industrial  Systems  Components 
Plant.  Plainville,  CT:  October  7, 
001. 

TA-W-42.341;  Pomona  Paper  Co..  a 
Subsidiary  of  APC  Paper  Co.,  Inc., 
Pomona,  CA:  October  24.  2001. 

TA-W-42.318:  Eagle  Clothing  Co..  Los 
Angeles.  CA:  October  15,  2001. 

TA-W-42,282;  Ohmite  Manufacturing 
Co.,  CT.  Gamble  Acquisition  Corp., 
d/b/a  CT.  Gamble  Industries, 
Delanco.  N]:  October  4,  2001. 

TA-W-42,176;  Georgia-Pacific  Lumber 
Corp..  Western  Lumber  Operations, 
Fort  Bragg.  CA:  AuBust  23,  2001. 

TA-W-42.077;  Bijur  Lubricating  Corp., 
Bennington,  VT:  August  20.  2001. 
The  following  certifications  have  been 

issued.  The  requirements  of  (a)(2)(A) 

(increased  imports)  of  section  222  have 

been  met. 

TA-W-50.305;  Burgess  Norton 

Manufacturing  Co..  Div.  of  Amsted 
Industries,  DeKalb.  IL:  December  1 1, 
2001. 

TA-W-50.284;  Newell  Rubbermaid 
Corp.,  Levelor  Hardware  Group, 
Amerock  Hardware  Div.,  Bulldog 
Hardware  Div.,  Ogdenburg,  NY: 
November  27.  2001. 

TA-W-50.216;  Carney  Products  Co., 
LTD.  a  Subsidiary  ofFlannery- 
Comerford.  Inc..  St.  Maries.  ID: 
November  13,  2001. 

TA-W-50.175  and  A;  T.L.  Diamond  and 
Company.  Inc.,  New  York  and  Eagle 
Zinc  Co.,  a  Subsidiary  of  T.L. 
Diamond  and  Co..  Inc.,  Hillsboro, 
IL:  November  22,  2001. 
TA-W-50. 171:  f  K.  Tool  and  Die,  Inc., 

Apollo.  PA:  November  22.  2001. 
TA-yN-50,094:  Chiquola  Industrial 
Products  Group  LLC  Honea  Path, 
SC:  November  5,  2001. 
TA-W-50, 012:  PD  Wire  and  Cable,  a 
Subsidiary  of  Phelps  Dodge 
Industries,  a  Subsidiary  of  Phelps 
Dodge  Corp..  Laurinburg,  NC: 
Novembers,  2001. 
TA-W-50,009  and  A;  Dodger  Industries, 
Inc.,  Eagle  Grove,  lA  and  Eldora,  lA: 
November  4,  2001. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  section  222  have 
been  met. 


TA-W-50,226:  Technicolor  Virginia, 

Ruckersville,  VA  and 

Charlottesville,  VA:  November  21, 

2001. 
TA-W-50, 202;  General  Electric  Co.. 

Glass  Plant,  Bridgeville,  PA: 

November  19,  2001. 
TA-W-50, 155;  PCC  Airfoils,  LLC. 

Douglas,  GA:  November  18,  2001. 
TA-W-50,110;  Emerson  Motor  Co., 

Sturgeon  Bay,  WI:  November  12, 

2001. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  months  of  December, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 


NAFTA-TAA-07558;  Dana  Corp., 
Traction  Technologies  Group, 
Jonesboro,  AR. 

The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  section  250(a)  of  the  Trade  Act,  as 
amended. 

NAFTA-TAA-07653;  Genesis 

Communications,  Inc.,  San  Diego, 
CA. 

The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  did  not 
become  totally  or  partially  separated 
from  employment  as  required  for 
certification. 
NAFTA-TAA-06912;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  %57954M,  New 

Stuyahok,  AK. 
NAFTA-TAA-07451 ;  Permit  #581 1 7F, 

South  Naknek.  AK. 
NAFTA-TAA-06884:  Permit  *64750, 

Naknek.  AK. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-07661;  Hawker  Power 
Systems,  Inc..  a  Subsidiary  of 
Enersys,  Inc.,  Springfield,  MO: 
September  18,  2001. 

NAFTA-TAA-07629;  Shipping  Systems, 
Inc.,  a  Subsidiary  of  Bancroft  Bag, 
Crossett,  AR:  October  21,  2001 . 

NAFTA-TAA-07589;  Georgia-Pacific 
Lumber  Corp..  Western  Lumber 
Operations.  Fort  Bragg,  CA: 
September  27,  2001. 

NAFTA-TAA-06209;  Schlumberger 
Oilfield  Services.  Webster.  TX:  May 
16,2001. 

I  hereby  certify  that  the 
aforementioned  deteiroinations  were 
issued  during  the  months  of  December, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  January  2,  2003. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  03-415  Filed  1-8-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
diu-ing  the  period  of  December,  2002. 

In  order  for  an  affirmative 
-  determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 
of  such  firm  or  subdivision. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA~W-42,31 1 ;  New  England  Iron,  LLC, 

Springfield,  MA. 
TA-W-42,159;  Landis  Gardner,  Div.  of 

Unova  Industrial  Automation 

Systems,  Inc.,  Waynesboro,  PA. 
TA-W-42,162;  Forney,  Inc.,  Hermitage, 

PA. 
TA~W-42,328;  Stratex  Newtworks,  Inc., 

San  Jose,  CA. 
TA-W-42,288;  Warp  Knit  Mills.  Inc.. 

Lincolnton,  NC. 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 


TA-W-42.229  6r  A;  Dana  Corp.. 

Traction  Technologies  Group, 

Department  606,  Syracuse,  IN  and 

Department  782,  Syracuse,  IN. 
TA-W-42,106;  Pyramid  Industries,  Inc., 

a  Wholly  Owned  Subsidiary  of 

Lamson  and  Sessions.  Inc.,  Erie, 

PA. 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 
TA-W-50,240  &■  A;  Erie  Industrial 

Maintenance,  Berea,  OH  and  Erie 

Industrial  Insulation,  Berea,  OH. 
TA-W-50,232;  Roxio,  Inc..  Maple  Gmve. 

MN. 
TA-W-50,229;  Electronic  Data  Systems 

Corp.,  Rochester,  NY. 
TA-W-52.236;  Consolidated 

Freightways,  York.  PA. 
TA-W-42,283;  Facility  Pro,  Columbus. 

OH.   . 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-42,208:  Englehard  Corp.,  a  Div. 

of  The  Process  Technologies  Group, 

Erie,  PA. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-42,351:  Johnstown  Corp., 

Johnstown,  PA:  August  16,  2002. 
TA-W-42,343;  Wolverine  World  Wide, 

Inc.,  Formerly  Frolic  Footwear,  a 

Div.  of  Wolverine  Manufacturing 

Group,  Arkansas  Operations, 

Monette,  AR:  October  23,  2001. 
TA'-W-41.596:  Carton  Craft  Corp., 

Buffalo.  NY:  May  8,  2001. 
TA-W-42.212;  Deluxe  Craft  Photo 

Albums,  Inc.,  Chicago,  IL: 

September  17,  2001. 
TA-W-42,196;  Hy-Tec  Manufacturing, 

Stator  Reclaim  Line,  Ada,  OK: 

September  13.  2001. 
TA-W-42,266;  Presto  Manufacturing 

Co.;  Jackson,  MS:  October  3,  2001. 
TA-W-4 1,741;  Weyerhaeuser  Co.. 

Woodbum  Engineered  Wood 

Products  Div.,  Woodburn,  OR:  June 

17,2001. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  section  222  have 
been  met. 
TA-W-50,078  &■  a;  Auburn  Hosiery 

Mills,  Inc.,  a  Subsidiary  ofKellwood 

Co.,  Auburn,  KY  and  Adairville.  KY: 

November  5,2001. 


TA-W-50.203  &■  A;  SMS  Eumuco.  Inc., 

a  Subsidiary  of  SMS  Eumuco. 

GMBH,  a  S'ubisidiary  ofSM-AG, 

Pittsburgh,  PA  and  Bellefonte.  PA:^ 

November  21,  2001 . 
TA-W-50,153:  Triangle  Apparel,  Inc.. 

Parson,  TN:  November  20,  2001. 
TA-W-50,033;  CMAC  of  America, 

d/b/a  Carolina  Circuits,  Greenville, 

SC:  November  6,  2001. 
TA-W-50.039;  Vista  Wood  Products. 

Lafayette.  TN:  November  7.  2001. 
TA-W-50.054:  Universal  Automotive, 

Inc.,  Cuba,  MO:  November  8.  2001. 
TA-W-50,259;  Alfred  Angela,  Ing., 

Delray  Beach,  FL:  November  20, 

2001. 
TA-W-50.238;  Island  Manufacturing 

Co.,  Inc.,  North  Bergen,  NJ: 

November  27,  2001. 
TA-W-50,162:  Magnivision.  Inc., 

Miramar.  FL:  November  14,  2001. 
TA-W-50.160:  Edward  Vogt  Valve  Co.. 

A  Branch  of  Flowserve. 

Jeffersonville.  IN:  November  18, 

2001. 
TA-W-50,157;  Durango-Georgia  Paper 

Co.,  St.  Mary's,  GA:  November  14.  ' 

2001. 
TA-W-50,149;  New  Roan  Corp., 

Hialeah,  FL:  November  5,  2001. 
TA-W-50,130:  Lakeview  Forge  Co.,  Erie, 

PA:  November  1 8,  2001 . 
TA-W-50,102;  MMG  North  America,  a 

Subsidiary  of  TT  Electronics, 

Paterson,  NY:  November  7,  2001. 
TA-W-50,099:  Sweater  Project,  Inc., 

Bergen,  NJ:  November  7,  2001. 
TA-W-50,098;  Interstate  Foam 

Processors,  Inc.,  Passaic,  NJ: 

November  4,  2001. 
TA~W-50,088:  Charles  and  Sons 

Apparel,  Inc.,  West  New  York,  NJ: 

November  7,  2001. 
TA-W-50,083:  Rayonier,  Southeast 

Wood  Productions  Div.,  Lumber 

City.  GA:  November  8,  2001. 
TA-W-50,067:  Advanced  Glassfiber 

Yams,  Aiken,  SC:  November  8, 

2001.  ■ 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  section  222  have 
been  met. 
TA-W-50,022;  Andrew  Corp., 

Richardson,  TX:  November  4,  2001. 
TA-W-50,137;  SL  Outer  Banks,  LLC. 

Lumberton,  NC:  November  18, 

2001. 
TA-W-50,085;  Pass  and  Seymour,  a 

Subsidiary  of  Legrand,  Concord, 

NC:  November  12,  2001. 
TA-W-50,168:  Square  D  Company, 

Raleigh  Plant  Knightdale,  NC: 

November  20,  2001. 
TA-W-50,186;  Don  Shapiro  Industries. 

Inc.,  d/b/a  Action  West,  El  Paso.     » 

TX:  December  27,  2002. 
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TA-W-50,119i  U.S.  Repeating  Arms  Co., 

Inc.,  New  Haven,  CT:  November  8, 

2001. 
TA-W-50,023:  Andrew  Corp.. 

Burlington,  lA:  November  4,  2001. 
TA-W-50,357;  Dixon  Ticonderoga  Co., 

Inc.,  Sandusky  Div.,  Sandusky,  OH: 
,  December  9,  2001. 
TA-W-50.269;  Pass  and  Seymour/ 

Legrand,  Greensboro  Manufacturing 

Plant,  Whitsett,  NC:  December  2, 

2001. 
TA-W-50,267;  Concise  Fabricators,  Inc.; 

Tucson,  AZ:  October  29.  2001. 
TA-W-50,236;  Stryker  Howmedica 

Osteonics  Corp.,  a  Subsidiary  of 

Stryker  Corp.,  Rutherford,  NJ:    ■ 

December  4,  2001. 
TA-W-50,136:  BisseU  Homecare,  Inc., 

Walker,  MI:  November  2,  2001. 
TA-W-50.096;  Burlington  Industries, 

Inc.,  Reidsville  Weaving  Plant, 

Reidsville,  NC:  November  8,  2001,. 
TA-W-50,068:  Velvet  Drive 

Transmission,  New  Bedford,  MA: 

November  7,  2001. 
TA-W-50,065;  Rowlings  Sporting  Goods 

Co.,  Inc.,  Licking.  MO:  November 

11,2001. 
TA-W-50,026;  Andrew  Corp.,  Addison, 

IL:  November  4,  2001. 
TA-W-50,047:  Andrew  Corp.,  Denton, 

TX:  November  4,  2001. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  months  of  December, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such    . 
workers'  separations  or  threat  of 


separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 


or 


(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-06126:  Fumimex 

Products  USA,  Inc.,  Charm  House 
Manufacturing,  Sumter,  SC. 
NAFTA-TAA-07654;  Stratex  Networks, 

Inc.,  San  Jose,  CA. 
NAFTA-TAA-07597;  Dana  Corp., 
Traction  Technologies  Group, 
Department  606,  Syracuse.  IN. 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  eirticle  within  the  meaning 
of  section  250(a)  of  the  Trade  Act,  as 
amended. 

NAFTA-TAA-07645;  Findlay 
Industries,  Inc.,  Eagle  Pass 
Warehouse,  Eagle  Pass,  TX. 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production,  or  both,  did  not  decline 
during  the  relevant  period  as  required 
for  certification. 

NAFTA-TAA-07660:  Engelhard  Corp..  a 
Div.  of  The  Process  Technologies 
Group,  Erie,  PA. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-07593:  Deluxe  Craft 
Photo  Albums,  Inc.,  Chicago,  IL: 
September  17,2001. 
NAFTA-TAA-06292;  Weyerhaeuser  Co., 
Woodbum  Engineered  Wood 
Products  Div.,  Woodbum,  OR:  June 
19,2001. 
NAFTA-TAA-07372;  Permit  it64414M, 

Naknek,  AK:  September  5,  2001. 
NAFTA-TAA-07597A:  Dana  Corp., 
Traction  Technologies  Group, 
Department  782,  Syracuse.  IN: 
September  30.  2001. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  December, 
2002.  Copies  of  these  determinations  cire 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 


DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  December  23,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  03-414  Filed  1-8-03;  8:45  am) 

BILUNG  CODE  45ia~30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Workers 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  11, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  21,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  21, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  in  Washington,  DC  this  13th  day  of 
December,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
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Appendix 

[Petitions  instituted  between  12/02/2002  and  12/06/2002] 


50.223  .. 

50.224  .. 

50.225  .. 

50.226  .. 
50,226A 

50.227  .. 

50.228  .. 

50.229  .. 

50.230  .. 

50.231  .. 

50.232  .. 

50.233  .. 

50.234  .. 

50.235  .. 

50.236  .. 

50.237  .. 

50.238  .. 

50.239  .. 

50.240  .. 
50,240A 

50.241  .. 

50.242  .. 

50.243  .. 

50.244  .. 

50.245  .. 

50.246  .. 

50.247  .. 

50.248  .. 

50.249  .. 

50.250  .. 

50.251  .. 

50.252  .. 

50.253  .. 

50.254  .. 

50.255  .. 
50,255A 
50,255B 

50.256  .. 

50.257  .. 

50.258  .. 

50.259  .. 

50.260  .. 

50.261  .. 

50.262  .. 

50.263  .. 

50.264  .. 

50.265  .. 

50.266  .. 

50.267  .. 

50.268  .. 

50.269  .. 

50.270  .. 


Subject  firm  (petitioners) 


Alcoa  Fujikura,  LTD  (Wkrs)  

Upstate  Printed  Circuits  (Wkrs)  

Unitek  Electronics,  Inc.  (Comp)  

Tectinicolor  Virginia  (Comp) 

Techinicolor  Virginia  (CAO)  

Fabricating  source,  Inc.  (The)  (Comp)  

Lau  Industries,  Inc.  (USWA)  

Electronic  Data  Systems  (Wkrs)  ....i 

Mount  Vernon  Mills,  Inc.  (Comp)  

Snorkel/Omni  Equipment  Textron  (Wkrs) 

Roxio,  Inc.  (Wkrs)  

Bombardier  Mass  Transit  Corp.  (Wkrs)  ........ 

BiPhase  Technologies  (Wkrs)  

Baker  Enterprises,  Inc.  (Wkrs) 

Stryker  Howmedica  Osteonics  Corp.  (Comp) 

Pass  and  Seymour/Legrand  (Comp)  

Island  Manufacturing  Company  (NJ)  

Nestle  Purina  (RWDSU)  

Erie  Industrial  Maintenance  (Comp)  

Erie  Industrial  Insulation  (Co.)  

National  Spinning  Company,  Inc.  (Comp)  .... 

Beres  Industrial,  Inc.  (Comp) 

Worlhington  Steel  (IBT)  

Medtronic  Corporation  (FL) 

Wolverine  World  Wide  (Comp)  :.... 

Orcom  (OR) 

Holland  USA  (Comp)  

Howmet  Casting  (NJ) 

Alpha  Mills  Corporation  (Comp)  

Polyone  Corporation  (NJ)  

Voith  Fabrics,  Inc.  (Compt) 

General  Mills  (Comp)  

Johns  Manville  (Wkrs)  

Precision  Tool  and  Design  (Wkrs)  , 

Aurora  Systems,  Inc.  (Comp) 

Aurora  Systems,  Inc.  (Co.)  

Aurora  Systems,  Inc.  (Co.)  

E.J.  Snyder  and  Company,  Inc.  (Comp)  

Electric  Steel  Castings  (USWA)  

Weyerhaeuser  Cascade  Operations  (Comp) 

Alfred  Angelo  (Wkrs) 

Motorola  (Wkrs)  

Advanced  Power  Technology,  Inc.  (Orr)  ...... 

Engineered  Polymers  Corporation  (MN)  

OMG  Fidelity  (NJ)  

Atlantic  Metal  Products  (NJ)  

HBK  Industries  (UNITE) 

Pari<er  Hannifin  (Wkrs)  

Concise  Fabricators,  Inc.  (Comp)  

American  Tool  Companies  (Comp)  

Pass  and  Seymour  /  Legrand  (Comp) 

Kreuter  Manufacturing  Company  (Wkrs)  


Location 


Allentown,  PA 

Syracuse,  NY  

Tigard,  OR  

Ruckersville,  VA  .. 
Chariottesville,  VA 
Youngstown,  OH  . 
Indianapolis,  IN  ... 

Rochester,  NY 

Johnston,  SC  

Elwood,  KS  

Maple  Grove,  MN 

Ban-e,  VT 

Uke  Lillian,  MN  .. 

Alpena,  Ml  ....". 

Rutherford,  NJ 

Dallas,  NC  

North  Bergen,  NJ 
St.  Joseph,  MO  ... 

Berea,  OH  

Berea,  OH  

Washington,  NC  .. 

Lakewood,  NJ  

Jackson,  Ml  

Sunrise,  FL 

kiri<sville,  MO  

Bend,  OR  

Denmark,  SC  

Dover,  NJ  

Annville,  PA 

Farmingdale,  NJ  .. 

Frankfort,  KY 

Hillsdale,  Ml  

Natchez,  MS  

Erie,  PA 

Erie,  PA 

Rochester,  NY 

Buffalo,  NY 

Albemarie,  NC 

Speedway,  IN 

Enumclaw,  WA  .... 
Delray  Beach,  FL 

Mesa,  AZ 

Bend,  OR  

Mora,  MN  

Newark,  NJ  

Springfield,  NJ 

Blackwood,  NJ  

Minneapolis,  MN  .. 

Tucson,  AZ 

Lexa,  AR  

Whitsett,  NC 

New  Paris,  IN 


Date  of 

1 

Date  of 

institution 

petition 

12/02/2002 

12/02/2002 

12/02/2002 

11/30/2002 

12/02/2002 

11/29/2002 

12/02/2002 

11/21/2002 

12/02/2002 

11/21/2002 

12/02/2002 

11/19/2002 

12/03/2002 

12/02/2002 

12/03/2002 

11/21/2002 

12/03/2002 

12/02/2002 

12/03/2002 

12/02/2002 

12/03/2002 

12/02/2002 

12/03/2002 

12/03/2002 

12/03/2002 

11/25/2002 

12/03/2002 

11/08/2002 

12/04/2002 

12/03/2002 

12/04/2002 

11/25/2002 

12/04/2002 

11/27/2002 

12/04/2002 

1 1/26/2002 

12/04/2002 

11/24/2002 

12/04/2002 

11/24/2002 

12/04/2002 

1 1/25/2002 

12/04/2002 

1 1/20/2002 

12/04/2002 

11/26/2002 

12/04/2002 

11/27/2002 

12/04/2002 

12/03/2002 

12/04/2002 

12/03/2002 

12/04/2002 

11/26/2002 

12/04/2002 

11/21/2002 

12/04/2002 

12/02/2002 

12/04/2002 

11/19/2002 

12/04/2002 

12/03/2002 

11/26 

12/04/2002 

12/04/2002 

12/03/2002 

12/06/2002 

11/27/2002 

12/06/2002 

11/28/2002 

12/06/2002 

11/28/2002 

12/06/2002 

11/28/2002 

12/06/2002 

12/05/2002 

12/06/2002 

12/05/2002 

12/06/2002 

12/02/2002 

12/06/2002 

11/20/2002 

12/06/2002 

12/05/2002 

12/06/2002 

12/05/2002 

12/06/2002 

12/03/2002 

12A)6/2002 

12/04/2002 

12/06/2002 

12/04/2002 

12/06/2002 

12/03/2002 

12/06/2002 

12A)4/2002 

12/06/2002 

10/29/2002 

12/06/2002 

12/04/2002 

12/06/2002 

12/02/2002 

12/06/2002 

11/22/2002 

[PR  Doc.  0.3-421  Filed  1-8-03;  8:45  am] 
BILUNG  CODE  4S10-30-M 
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DEPARTMErfT  OF  LABOR 

Employment  and  Training 
Administration 

«       [TA-W-42,312] 

Anaiog  Devices,  Inc.,  Norwood,  MA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  28.  2002  in 
response  to  petition  filed  on  behalf  of 
workers  at  Analog  Devices,  Inc., 
Norwood,  Massachusetts. 

The  three  workers  filing  the  petition 
worked  in  (kfferent  divisions  of  the 
firm:  Corporate  Marketing,  ASC,  Analog 
Semiconductor,  and  Corporate  Sales. 
The  petition  regarding  the  investigation 
has  been  deemed  invalid  because  the 
three  petitioners  are  not  within  the  same 
appropriate  subdivision  of  the  firm. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  13th  day  of 
December,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-406  Filed  1-8-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-42,263] 

Arkansas  Metal  Castings,  Inc.,  Ft. 
Smitti,  AR;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  9,  2002  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Arkansas 
Metal  Castings,  Inc.,  Ft.  Smith, 
Arkansas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  20th  day  of 
December,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-402  Filed  1-8-03;  8:45  am) 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,321] 

Baxter  Healthcare  Corporation, 
Mountain  Home,  AR;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  December 
12,  2002  in  response  to  a  worker 
petition  filed  by  the  State  of  Arkansas 
Employment  Security  Department  on 
behalf  of  workers  at  Baxter  Healthcare 
Corporation,  Mountain  Home,  Arkansas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  31st  day  of 
December,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-419  Filed  1-8-03;  8:45  am) 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

i 

[TA-W-50,299] 

CSI  Employment  Services,  Mt. 
Pleasant,  lA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  12,  2002,  in 
response  to  a  worker  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
CSI  Employment  Services,  Mt.  Pleasant, 
Iowa. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  17th  day  of 
December,  2002. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-405  Filed  1-8-03;  8:45  am) 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,181] 

Eagle  Zinc  Company,  Hillsboro,  IL; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  November 
25,  2002,  in  response  to  a  worker 
petition  filed  by  the  company  on  behalf 
of  workers  at  Eagle  Zinc  Company, 
Hillsboro,  Illinois. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  (TA-W- 
50,175)  filed  on  November  25,  2002  that 
is  the  subject  of  an  ongoing 
investigation  for  which  a  determination 
has  not  yet  been  issued.  Further 
investigation  in  this  case  {TA-W- 
50,181),  would  duplicate  efforts  and 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  9th  day  of 
December,  2002. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-408  Filed  1-8-03;  8:45  am)  ' 
BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-42,344] 

Hitachi  High  Technologies  America, 
Inc.,  San  Jose,  CA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  November 
1,  2002,  in  response  to  a  worker  petition 
filed  by  the  company  on  behalf  of 
workers  at  Hitachi  High  Technologies 
America,  Inc.,  San  Jose,  California. 

The  subject  firm  requested  that  the 
existing  petition  be  terminated. 
Consequently,  further  investigation 
would  serve  no  purpose,  and  the 
investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  20th  day  of 
December,  2002. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-403  Filed  1-8-03;  8:45  am] 

BILUNG  CODE  4510-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-42,067] 

Huntsman  Polymers  Corporation 
Utilities  Division,  Odessa,  TX;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  of  October  16,  2002,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
wonrkers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on 
October  7,  2002  and  published  in  the 
Federal  Register  on  November  5,  2002 
(67  FR  67418). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  initial  investigation  resulted  in  a 
negative  determination  based  on  the 
finding  that  the  subject  firm  workers  did 
not  produce  an  article  within  the 
meaning  of  section  222(3)  of  the  Trade 
Act  of  1974.  The  affected  workers 
managed  water  and  raw  materials 
utilized  in  the  various  manufacturing 
processes  performed  at  the  subject  firm. 

The  petitioner  alleges  that  the  Utility 
Division  was  in  direct  support  of  a 
Trade  Adjustment  Assistance  (TAA) 
certified  facility  (Huntsman  Polymer 
Corporation,  Odessa,  Texas  (TA-W- 
39,780)  and  thus  believes  the  worker 
group  should'be  certified  eligible  to 
receive  TAA. 

Upon  examination  of  the  initial 
investigation  and  further  contact  with 
the  compemy,  it  has  been  determined 
that  only  a  small  portion  of  the  work   . 
performed  by  the  subject  workers  was 
directed  towards  that  certified  TAA 
facility.  The  overwhelming  majority  of 
the  support  activities  were  directed 
towards  other  plant  product  lines, 


which  are  not  under  existing  TAA 
certifications. 

The  investigation  further  revealed  that 
the  Utilities  Division  required  the  same 
niunber  of  workers  whether  it  was  at 
full  operating  capacity  or  at  a  reduced 
operating  level. 

The  dominant  factor  leading  to  the 
declines  in  employment  at  Huntsman 
Polymers  Corporation,  Utilities 
Division,  Odessa,  Texas  was  related  to 
a  "Feasibility  Study"  in  which  it  was 
determined  that  in  order  to  reduce 
company  costs,  the  Utilities  Division 
would  be  merged  with  another  facility 
at  the  Odessa  site. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  DC  this  23rd  day  of 
Decemtier,  2002. 
EdwarcLA.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  03-413  Filed  1-8-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  IJVBOR 

Employment  and  Training 
Administration 

[TA-W-50,111] 

Osram  Sylvania  Products,  Inc., 
Bangor,  ME;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  November 
18,  2002  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  OSRAM 
SYLVANIA  Products,  Inc.,  Bangor, 
Maine. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  16th  day  of 
December,  2002. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  ofTmde 

Adjustment  Assistance. 

[FR  Doc.  03^04  Filed  1-8-03;  8:45  am] 

BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  piupose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  11, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  21 ,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  21, 
2003. 

The  petitions  filed'in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  in  Washington,  DC  this  20th  day  of 
December.  2002. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  A  djustment 
Assistance. 
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50.271  ... 

50.272  ... 

50.273  ... 

50.274  ... 

50.275  ... 

50.276  ... 

50.277  ... 

50.278  .. 

50.279  .. 

50.280  .. 

50.281  .. 

50.282  .. 

50.283  .. 

50.284  .. 

50.285  .. 

50.286  .. 

50.287  .. 

50.288  .. 

50.289  .. 

50.290  .. 

50.291  .. 

50.292  .. 

50.293  .. 

50.294  .. 

50.295  .. 

50.296  .. 

50.297  .. 

50.298  .. 

50.299  .. 
50,300.. 

50.301  .. 

50.302  .. 

50.303  .. 

50.304  . 

50.305  .. 

50.306  . 

50.307  . 

50.308  . 

50.309  . 

50.310  . 

50.311  . 

50.312  . 

50.313  . 

50.314  . 

50.315  . 

50.316  . 

50.317  . 

50.318  . 

50.319  . 

50.320  . 

50.321  . 

50.322  . 

50.323  . 
50,324 
50,325 
50,326 
50.327 
50.328 

50,329 
50.330 
50.331 
50.332 
50,333 
50,334 
50,335 


Appendix 

[Petitions  instituted  between  12/09/2002  and  12/13/2002] 


Subject  firm  (petitioners) 


Partminer,  Inc.  (Wkrs)  

Hitachi  Magnetics  Corp.  (UAW) 

Han/ard  Industries,  Inc.  (NJ) 

Neenah  Foundry  (GMP)  

Ctiinook  Sailing  Products  (Conrip)  

SuperValu,  Inc.  (Wkrs) 

Heico-Ohmite,  LLC  (Comp)  

Dennis  Windings  (Wkrs)  

Pfaltzgraff  Co.  (The)  (Comp)  

Holmes  Group  (The)  (Wkrs)  

U.S.  Manufacturing  (Wkrs)  

Cusolar  Industries,  Inc.  (Ml)  

Advanced  Micro  Devices  (Wkrs) 

Newell  Rubbermaid  (USWA)  

Fiber-Line.  Inc.  (Comp)  

Indiana  Glass  Company  (Comp)  

Coming  Cables  Systems  (Wkrs) 

Lancaster     Malleable     Castings     Company 
(Comp). 

Metolius  Mountain  Products,  Inc.  (Comp)  

Sipex  Corporation  (Wkrs)  

Intelicoat  (Comp) 

Gortiam/Lenox  (Comp)  

Mitsubishi  Electric  Automation  (Comp) 

Gates  Rubber  Company  (Comp)  

Vaughan  Furniture  Company  (Comp)  

TRW  Valve  Division  (SVAA)  

Progressive  Die  and  Automation  (Wkrs)  

SPX  Valves/Controls  (Comp)  

CSI  Emptoyment  Services  (lA)  

Nexfor  Fraser  Levesque  Operations  (Comp) 

DeLong  Sportswear,  Inc.  (Comp)  

Union  Tank  Car  (IBB)  

Profuse  Services,  Inc.  (Comp) 

Defiance  Metal  Products  of  PA  (Comp)  

Burgess    Norton    Manufacturing    Company 
(Comp). 

Nevamar  Company  (Wkrs)  

Xerox  Corporation  (Wkrs)  

Helicopter    Aviation     Services    Corporation 
(Wkrs). 

Parkdale  Mills,  Inc.  (Comp)  

Mossberg  Reel,  LLC  (Comp)  

Relizon  (Comp)  

Intertape  Polymer  Group  (Comp)  

Mike  Dent  Enterprises  (Comp)  

Electroglas,  Inc.  (Wkrs) 

Capital  City  Press  (GCIU) 

Gem  Case.  LLC  (Comp) 

FMC  (USWA)  

Fairfield  Manufacturing  Co.,  Inc.  (UAW) 

ACS  (Wkrs)  

American  Bag  Corp.  (Comp)  

Baxter  Health  Care  Corp.  (AR) 

Temp  Associates  (lA)  

Potlatch  Corporation  (ID)  

Smiths  Aerospace  (Wkrs)  

Successful  Futures  (lA)  < 

Jordan  Fashions  Corp.  (UNITE)  

Jo  La  Foundation  (UNITE) 

Crane    Manufacturing    and    Sen^ice    Corp 
(Comp). 

U.S.  Forgecraft  Corp.  (AR)  

Bardon  Rubber  Company  (UAW)  

Suntec  Industries  (UAW)  

Tetley  USA,  Inc.  (Comp) 

Rockford  Company  (The)  (Comp) 

Sumco  Phoenix  Corporation  (Comp) 

Windless,  Inc.  (Wkrs) 


Location 


Englewood,  CO  

Edmore,  Ml  

Lebanon,  NJ 

Neenah,  Wl  

Casscade  Locks,  OR 

Belle  Vernon.  OA  

Skokie.  IL  

Wilkes-Ban-e,  PA 

Thomasville,  PA  

Clinton.  MO  

Bad  Axe,  Ml  

Chesterfield,  Ml  

Austin,  TX  

Ogdensburg,  NY  

Hickory,  NC  

Dunkirk,  IN  

Hickory,  NC  '. 

Lancaster,  PA  


Bend,  OR  

Billerica,  MA  

Spartanburg,  SC  . 

Smithfield,  Rl 

Vernon  Hills,  IL  ... 

Denver,  CO  

Galax.  VA 

Danville,  PA  

Grand  Rapids,  Ml 

Sartell,  MN  

Mt.  Pleasant,  lA  .. 

Ashland,  ME 

Quanah,  TX 

E.  Chicago,  IN 

Meri<el,  TX 

Bedford,  PA 

DeKalb,  IL  


Stuart.  VA 

Yukon,  OK 

Mt.  Pleasant.  PA 


50.336 Rhodes  Collections.  Inc.  (Comp) 


Belmont.  NC 

Cumberiand.  Rl  

Newarit,  OH  

Menasha,  Wl  

Bums,  OR  

San  Jose,  CA 

Beriin,  VT  

Cranston,  Rl  

S.  Charieston,  WV  .. 

Lafayette,  IN 

Liberty,  KY  

Steams.  KY  

Mountain  Home,  AR 
Mount  Pleasant.  I A  . 

Lewiston,  ID  

Malvern.  PA  

m.  Pleasant,  lA  

New  Yori^.  NY  

Brooklyn.  NY  

Cudahy,  Wl  


Fort  Smith.  AR  .. 
Union  Grove,  Wl 

Rockford,  IL 

Williamsport.  PA 

Rockford.  IL 

Fremont.  CA 

Altoona.  PA  

Gariand,  TX 


Date  of 
institution 


12/09/2002 
12/09/2002 
12/09/2002 
12/09/2002 
12/09/2002 
12/09/2002 
12/09/2002 
12/09/2002 
12/09/2002 
12/09/2002 
12/09/200? 
12/09/2002 
12/10/2002 
12/10/2002 
12/10/2002 
12/10/2002 
12/10/2002 
12/10/2002 

12/10/2002 
12/10/2002 
12/10/2002 
12/10/2002 
12/10/2002 
'  12/10/2002 
12/10/2002 
12/10/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 

12/12/2002 
12/12/2002 
12/12/2002 

12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 

12/12/2002 
12/12/2002 
12/12/2002 
12/12/2002 
12/13/2002 
12/13/2002 
12/13/2002 
12/13/2002 


Date  of 
petition 


12/04/2002 
12/03/2002 
11/06/2002 
12/06/2002 
12/25/2002 
11/18/2002 
12/03/2002 
12/03/2002 
11/06/2002 
12/09/2002 
12/03/2002 
12/09/2002 
11/23/2002 
11/27/2002 
11/22/2002 
12/06/2002 
11/05/2002 
12/02/2002 

11/22/2002 
11/06/2002 
12/04/2002 
12/09/2002 
12/09/2002 
12/04/2002 
12/06/2002 
12/09/2002 
11/14/2002 
11/15/2002 
12/10/2002 
12/10/2002 
12/11/2002 
12/01/2002 
12/05/2002 
11/27/2002 
12/11/2002 

12/04/2002 
12/03/2002 
11/05/2002 

12/10/2002 
12/06/2002 
12/02/2002 
12/09/2002 
11/13/2002 
12/09/2002 
12/10/2002 
11/22/2002 
12/05/2002 
12/11/2002 
12/10/2002 
1 1/25/2002 
12/12/2002 
12/10/2002 
12/10/2002 
12/09/2002 
12/10/2002 
12/12/2002 
12/09/2002 
12/05/2002 

12/12/2002 
12/11/2002 
12/11/2002 
12/10/2002 
11/04/2002 
11/26/2002 
12/02/2002 
12/06/2002 


k 
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Appendix— Continued 

[Petitions  instituted  tietween  12/09/2002  and  12/13/2002] 


Subject  firm  (petitioners) 


Location 


Date  of 
institution 


1207 


Date  of 
petition 


50,337 
50,338 

50,339 
50,340 
50,341 
50,342 
50,343 
50,344 
50,345 
50,346 
50,347 
50,348 


l^acLean  ESNA  (AR)  

Dana       Corporation/Long        Manufacturing 
(Comp). 

Tower  Automotive,  Inc.  (DALU) 

Lear  (PACE) 

Cooper  Standard  (AR) 

Pecfiiney  Plastic  Packaging  (Wkrs)  

Fastiion  Technologies,  Inc.  (Comp) 

Rough  and  Ready  Lumber  Co.  (Comp)  

Gateway  Forest  Products  (AK) 

Square  D  Company  (Wkrs)  

Rayovac  Corporation  (Comp)  

Egger  Steel  Company  (Wkrs)  


Pocahontas,  AR  .... 
Sheffield,  PA  

Milwaukee,  Wl 

Pern,  IN  

El  Dorado,  AR 

Neenah,  Wl  

Gaffney,  SC  

Cave  Junction,  OR 

Ward  Cove,  AK  

Columbia,  MO  

Madison,  Wl  

Sioux  Falls.  SD  


12/13/2002 
12/13/2002  ' 

12/13/2002  I 

12/13/2002 

12/13/2002 

12/13/2002 

12/13/2002  . 

12/13/2002 

12/13/2002 

12/13/2002 

12/13/2002 

12/13/2002 


12/12/2002 
12/10/2002 

12/09/2002 
12/09/2002 
12/12/2002 
12/12/2002 
12/10/2002 
12/12/2002 
12/12/2002 
12/10/2002 
12/09/2002 
12/05/2002 


[FRDoc.  03-423  Filed  1-6-03;  8:45  am) 

BILLING  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,279] 

Pfaltzgraff  Company,  Thomasville,  PA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  9,  2002  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Pfaltzgraff 
Company,  Thomasville,  Permsylvania. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-41.917,  as  amended). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  18th  day  of 
December  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FRDoc.  03-418  Filed  1-8-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,855,  TA-W-40,855A] 

Quebcor  World  Kingsport,  Inc., 
Kingsport,  Tennessee,  Quebcor  World 
Hawkins,  Kinsport  Press  Road,  Church 
Hill,  Tennessee;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  June  5,  2002,  the 
United  Steelworkers  of  America,  Local 


299  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  applicable  to  workers 
of  Quebecor  World  Kingsport,  Inc., 
Kingsport,  Tennesse  {TA-W-40,855) 
and  Quebcor  World  Hawkins,  Kingsport 
Press  Road,  Church  Hill,  Tennessee 
(TA-W-40,855A)  was  issued  on  May  2, 
2002,  and  was  published  in  the  Federal 
Register^ on  May  17,  2002  (67  FR  35143). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  investigation  findings  revealed 
that  criterion  (3)  of  the  group  eligibility 
requirements  of  section  222  of  the  Trade 
Act  of  1974  was  not  met.  Increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  subject 
firm.  The  preponderance  in  the  declines 
in  employment  at  Quebcor  World 
Hawkins,  Kingsport  Press  Road,  Church 
Hill,  Tennessee  is  the  direct  result  of 
plant  produ(5tion  being  shifted  to  other 
domestic  locations  and  related  bumping 
into  the  Quebecor  World  Kingsport, 
Incorporated  facility.  The  workers  were 
engaged  in  activities  related  to  the 
production  of  books  and  also  provided 
warehouse  and  distribution  functions. 

The  request  for  reconsideration 
alleges  that  the  subject  plant  workers 
were  impacted  by  company  work  being 


exported  to  foreign  countries  and  then 
shipped  back  to  the  United  States.  The 
petitioner  attached  a  copy  of  work 
orders  in  an  attempt  to  depict  this.  , 

The  Department  of  Labor  requested 
that  the  company  verify  the  work  orders 
lost  to  foreign  sources  and  the  amount 
of  business  lost  to  foreign  sources.  The  • 
company  summarized  die  information 
and  indicated  that  the  amount  of  the 
work  exported  and  imported  back  to  the 
United  States  was  negligible. 

The  petitioner  further  states  that 
during  February  2002,  the  company 
shifted  binding  equipment  (Koibus 
casing-in  line  and  one  Horauf 
casemaker)  from  Quebecor  World 
Hawkings  to  Bogata,  Columbia. 

Based  on  information  supplied  by  the 
company,  all  plant  production  was 
shifted  to  domestic  sources.  A  shift  in 
plant  machinery  to  a  foreign  source  does 
not  meet  the  eligibility  requirements  of 
section  223  of  the  Trade  Act  of  1974.  As 
already  indicated,  company  imports  of 
products  like  or  directly  competitive 
with  what  the  subject  plant  produced 
were  negligible  and  thus  any  shifts  in 
plant  machinery  to  a  foreign  source  is 
irrelevant. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  2Qth  day  of 
December,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustmenf 
Assistance. 
[FR  Doc.  03-412  Filed  1-8-03;  8:45  am) 

BILUNG  CODE  4510-<3<M> 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration  , 

(TA-W-50,196] 

The  Rockford  Company,  Roclcford 
Illinois;  Notice  of  Termination  of 
Investigation 

Piirsuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  26,  2002,  in 
response  to  a  worker  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
The  Rockford  Company,  Rockford, 
Illinois. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  13th  day  of 
December,  2002. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-407  Filed  1-8-03;  8:45  ami 

BILUNG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  of  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  begin  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved-. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  21,2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  21, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  in  Washington,  DC  this  3rd  day  of 
January  2003. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 


Appendix 

[Petitions  instituted  between  12/16/2002  and  12/23/2002] 


TA-W 


50,349 

50,350 

50.351 

50.352 

50,353 

50,354 

50,355 

50.356 

50,357 

50,358 

50.359 

50,360 

50.361 

50,362 

50,363 

50,364 

50.365 

50.366 

50.367 

50.368 

50.369 

50,370 

50,371 

50,372 

50,373 

50.374 

50.375 

50,376 

50.377 

50.378 

50,379 
50,380 
50,381 
50,382 
50.383 


Subject  firm 
(petitioners) 

Simmons  Foods  (AR) 

Leviton  Manufacturing  Co..  Inc.  (Comp) 

ToJD  Gun  Tool,  Inc.  (Wkrs)  

Spherion  Atlanta  Enterprises,  LLC  (NC) 

Edintxjro  Molding.  Inc.  (Comp)  

Red-Wing  Shoe  Company  (Wkrs)  

Southwest  Silica  Flux  (Wkrs)  

Key  Plastics,  LLC  (Wkrs)  

Dixon  Toconderoga  Co.  (Comp) 

Jore  Corp  (Comp)  

General  Chemical  Group  (Comp)  

Ocean  State  Finishing  Co.  (Wkrs)  

OEM  Shades.  Inc.  (Comp) 

Rosal  Sportswear  (UNITE)  

Miorasami  Corporation  (Comp) 

Reactive  Metals  and  Alloys  Corp.  (Comp)  .... 

Amital  Spinning  Corporation  (Wkrs)  

Agere  Systems,  Inc.  (IBEW)  

Autollv  ASP  (UNITE)  

Flexaust  (Wkrs)  

Akzo  Nobel  Polymer  Chemicals.  LLC  (Comp) 

Ultimate  Tool,  Inc.  (Comp) 

Nestle  Confections  and  Snacks  (RWDSU)  .... 

Onekla  Limited  (Comp) 

Chautauqua  Hardware  Corporation  (Wkrs)  ... 

SPX  Valves  and  Controls  (Comp)  

Carlisle  Food  Service  Products  (Comp)  

Medtronk:  Perfusion  Systems  (Comp)  

Trans  World  Connections.  Ltd.  (Wkrs)  

NACCO    Materials    Handling    Group.    Inc. 
(Comp). 

B  and  D  Resources  (Wkrs)  

Tri  Star  Refractions,  Inc.  (USWA) 

Vishay  Micro-Measurements  (Comp)  

Reddog  Industries  (Wkrs)  

Emptoyment  Control.  Inc.  (USWIB)  


Location 


Siloam  Springs,  AR 

Wanwick.  Rl  

Erie,  PA  

Wilmington.  NC  

Edinboro,  PA 

Potosi.  MO  

Hanover.  NM  

Port  Huron.  Ml 

Sandusky,  OH  

Edgerton,  Wl  

Manistee,  Ml 

Woonsocket,  Rl  .... 

Ford  City.  PA 

Lehighton,  PA 

Scottsdale.  AZ 

W.  Pittsburg,  PA  ... 

Wallace.  NC  

Breinigsville.  PA  ... 
Indianapolis.  IN  .... 

El  Paso.  TX  

Burt.  NY 

Erie.  PA 

Fulton.  NY  

Oneida.  NY 

Jamestown.  NY  .... 

Lake  City,  PA  

Erie,  PA  

Anaheim  Hills,  CA 

Lynchburg,  VA 

Lenoir,  NC  

Robinson,  IL  

Cincinnati,  OH  

Wendell,  NC  

Erie,  PA  

Easton,  MD  


Date  of 

Date  of 

institution 

petition 

12/16/2002 

12/01/2002 

12/16/2002 

12/13/2002 

12/16/2002 

12/16/2002 

12/16/2002 

12/13/2002 

12/16/2002 

11/04/2002 

12/16/2002 

11/22/2002 

12/16/2002 

12/01/2002 

12/16/2002 

12/01/2002 

12/16/2002 

12/09/2002 

12/16/2002 

12/16/2002 

12/16/2002 

12/13/2002 

12/17/2002 

12/02/2002 

12/17/2002 

12/13/2002 

12/17/2002 

12/10/2002 

12/17/2002 

12/12/2002 

12/17/2002 

12/12/2002 

12/18/2002 

12/12/2002 

12/18/2002 

12/09/2002 

12/18/2002 

12/12/2002 

12/18/2002 

12/07/2002 

12/18/2002 

12/10/2002 

12/18/2002 

12/12/2002 

12/18/2002 

12/09/2002 

12/18/2002 

12/10/2002 

12/18/2002 

12/12/2002 

12/18/2002 

12/11/2002 

12/18/2002 

12/03/2002 

12/18/2002 

12/15/2002 

12/18/2002 

12/12/2002 

12/18/2002 

12/12/2002 

12/18/2002 

12/13/2002 

12/18/2002 

12/12/2002 

12/18/2002 

12/17/2002 

12/18/2002 

12/17/2002 

12/18/2002 

11/19/2002 
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Appendix— Continued 

(Petitions  instituted  between  12/16/2002  and  12/23/2002] 


A-W 


50,384 
50,385 
50,386 
50,387 
50,388 
50,389 
50,390 

50,391 
50,392 
50,393 
50,394 
50,395 
50,396 
50,397 
50,398 
50,399 
50,400 
50,401 
50,402 
50,403 


Subject  firm 
(petitioners) 


National  Forge  Company  (lUNFE) 

Santini  Corporation  (Comp)  

Burelbach  Industries  (OR)  

Pittsburg  Cut  Flower  (Comp)  

Pasmmco  (USWA)  

FA/  Three  Wind  (Comp) 

Goodyear     Tire     and     Rubber     Company 
(USWA). 

Motorola,  Inc.  (Wkrs) , 

Heckett  Multi-Serv  (Wkrs)  

Tredegar  Film  Products  (Wkrs) „ 

Mkjro  Component  Tech.  (Wkrs) 

Delafoil  Ohio,  Inc.  (Comp)  

Shenwood  Tool,  Inc.  (Comp) 

Clorox  Products  Manufacturing  (ME) 

West  Coast  Automation,  Corp.  (Comp)  

Computer  Horizons  Corporation  (Comp)  

Staktek  Group  L.P.  (Comp)  

FPL  Energy  (IBEW)  

Tillotson  Healthcare  Corp.  (Wkrs) 

Badger  Pattern  Wori<s,  Inc.  (Comp)  


Location 


Date  of 
institutkm 


Irvine,  PA 

Leoma,  TN  

Rickreal,  OR 

Pittsburg,  PA  

Gordonsville,  TN 
Dillingham,  AK  ... 
Lincoln,  NE 


Deer  Pari<,  IL 

Koppel,  PA  

Cart)ondale,  PA  .. 

Roseville,  MN 

Perrysburg,  OH  .. 
Kensington,  CT  .. 
Londonderry,  NH 
Goldendale,  WA  . 

Irving,  TX 

Austin,  TX 

Yarmouth,  ME  .... 
Colebrook,  NH  .... 
New  Beriin,  Wl  ... 


12/18/2002 
12/18/2002 
12/18/2002 
12/18/2002 
12/19/2002 
12/19/2002 
12/19/2002 

12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
t2/1 9/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/19/2002 
12/23/2002 
12/23/2002 


Date  of 
petitk>n 


12/14/2002 
12/17/2002 
12/10/2002 
12/12/2002 
12/18/2002 
12/17/2002 
12/18/2002 

12/10/2002 
12/02/2002 
11/07/2002 
12/18/2002 
12/18/2002 
12/11/2002 
12/17/2002 
12/18/2002 
12/15/2002 
12/13/2002 
12/13/2002 
11/21/2002 
12/20/2002 


I 


[FR  Doc.  03-422  Filed  1-8-03;  8:45  am) 
BILLING  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,322] 

Temp  Associates,  Mount  Pleasant, 
Iowa;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  November 
19,  2002  in  response  to  a  worker 
petition  filed  by  a  state  agency 
representative  on  behalf  of  workers  at 
Temp  Associates,  Mount  Pleasant,  Iowa. 

The  petitioner  has  requested  that  this 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  19th  day  of 
December,  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  03-420  Filed  1-8-03:  8:45  am) 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,061,  TA-W-50,061A] 

VF  Jeanswear,  Limited  Partnership,  a 
Susidiary  of  VF  Corporation, 
Woodstock,  Virginia,  VF  Jeanswear, 
Limited  Partnership,  a  Subsidiary  of  VF 
Corporation,  Lebanon,  Missouri; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  2,  2002,  applicable  to  workers 
of  VF  Jeanswear,  Limited  Partnership, 
located  in  Woodstock,  Virginia.  The 
notice  will  soon  be  published  in  the 
Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
Department  found  that  the  decision 
inadvertently  omitted  the  workers  of  VF 
Jeanswear,  Limited  Partnership,  located 
in  Lebanon.  Missouri,  producing  jeans 
and  casual  pants. 

It  is  the  Department's  intent  to 
provide  coverage  to  all  workers  of  VF 
Jeanswear,  Limited  Partnership, 
adversely  affected  by  the  shift  in 
production  to  Mexico.  Accordingly,  the 
Department  is  amending  the 
certification  to  expand  coverage  to  the 
workers  at  VF  Jeanswear,  Limited 
Partnership,  Lebanon,  Missouri. 


The  amended  notice  applicable  to 
TA-W-50,061  is  hereby  issued  as 
follows: 

All  workers  of  VF  [eanswear.  Limited 
Partnership,  Woodstock.  Virginia  (TA-W- 
50.061),  and  Lebanon,  Missouri  (TA-W- 
50,061  A),  who  became  totally  or  partially    ' 
separated  from  employment  on  or  after 
November  6,  2001  through  December  2.  2004, 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  20th  dav  of 
December  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03^16  Filed  1-8-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,251J 

Voith  Fabrics,  Inc.,  Frankfort, 
Kentucky;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was  - 
initiated  on  December  4,  2002  in 
response  to  a  worker  petition  which  was 
filed  by  the  company  on  behalf  of 
workers  at  Voith  Fabrics,  Inc.,  Frankfort, 
Kentucky. 

The  petitioner  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 
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Signed  in  Washington,  DC  this  31st  day  of 
December.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-417  Filed  1-8-03;  8:45  ami 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-7608] 

Arkansas  Metal  Castings,  inc.,  Ft. 
Smith,  Arkansas;  Notice  of 
Termination  of  investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D.  Chapter  2,  Title  II, 
.of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  an  investigation  was 
initiated  on  October  8,  2002,  in  response 
to  a  petition  which  was  filed  by  a 
company  official  on  behalf  of  workers  at 
Arkansas  Metal  Castings,  Inc.,  Ft.  Smith, 
Arkansas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  20th  day  of 
December.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Tmde 
Adjustment  Assistance. 
(FR  Doc.  03^10  Filed  1-8-03;  8:45  am] 

BILLING  CODE  4S10-3I>-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-7657] 

Hitachi  High  Technologies  America, 
Inc.,  San  Jose,  California;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  27,  2002  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  Hitachi 


High  Technologies  America,  Inc.,  San 
Jose,  California. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  20th  day  of 
December,  2002. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03^09  Filed  1-8-03;  8:45  am] 

BILUNG  CODE  4510-3&-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


in  the  production  of  construction 
equipment  to  Mexico. 

The  amended  notice  applicable  to 
NAFTA-05245  is  hereby  issued  as 
follows: 

All  workers  of  Eagle  Picher  Industries, 
Construction  Equipment  Division,  now 
known  as  Noble  Construction  Equipment, 
Inc.,  Lubbock,  Texas,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  August  22,  2000,  through  January  23, 
2004,  are  eligible  to  apply  for  NAFTA-TAA 
under  section  250  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  16th  day  of 
December  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03^11  Filed  1-8-03;  8:45  am] 
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[NAFTA— 05245] 

Eagle  Picher  Industries,  Construction 
Equipment  Division,  Now  Known  as 
Noble  Construction  Equipment,  Inc., 
LubbocIt,  Texas;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA-Transitlonai 
Adjustment  Assistance 

In  accordance  with  section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  for  NAFTA 
Transitional  Adjustment  Assistance  on 
January  23,  2002,  applicable  to  workers 
of  Eagle  Picher  Industries,  Construction 
Equipment  Division,  Lubbock,  Texas. 
The  notice  was  published  in  the  Federal 
Register  on  February  5,  2002  (67  FR 
5294). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  revised 
determination  for  workers  of  the  subject 
firm. 

Information  provided  by  the  State  and 
the  company  shows  that  Noble 
International  purchased  Eagle  Picher 
Industries,  Construction  Equipment 
Division  in  December  2001  and  is  now 
known  as  Noble  Construction 
Equipment,  Inc. 

Information  also  shows  that  workers 
separated  from  employment  at  the 
subject  firm,  had  their  wages  reported 
under  a  separate  unemployment 
insiu-ance  (UI)  tax  accoimt  for  Noble 
Construction  Equipment,  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Eagle  Picher  Industries,  Construction 
Equipment  Division,  now  known  as 
Noble  Construction  Equipment,  Inc. 
who  were  adversely  affected  by  the  shift 


LEGAL  SERVICES  CORPORATION 

Limited  English  Proficiency 
Guidance — Request  for  Comments 

agency:  Legal  Services  Corporation. 
action:  Limited  English  Proficiency 
Guidance — request  for  comments. 

SUMMARY:  As  part  of  their  obligation  to 
refrain  from  national  origin 
discrimination,  LSC  grantees  must 
ensure  they  are  providing  proper  service 
to  persons  with  limited  English 
proficiency  (LEP).  LSC  is  considering 
whether  guidance  (formal  or  informal) 
from  LSC  on  LEP  compliance  would 
assist  grantees,  or,  alternately  whether 
there  is  some  other  form  of  information 
sharing  that  LSC  can  facilitate  among 
grantees  to  help  ensure  all  grantees  are 
in  compliance  with  LEP  related 
requirements.  According,  LSC  is 
requesting  public  comment  on  this 
matter. 

DATES:  Written  comments  must  be 
received  on  or  before  March  10,  2003. 
ADDRESSES:  Written  comments  may  be 
submitted  by  mail,  fax  or  email  to 
Mattie  C.  Condray  at  the  addresses 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  C.  Condray,  Senior  Assistant 
General  Counsel,  Office  of  Legal  Affairs, 
Legal  Services  Corporation,  750  First 
Street,  NE,  Washington,  DC  20002- 
4250;  202-336-8817  (phone);  202-336- 
8952  (fax);  mcondray@Isc.gov. 
SUPPLEMENTARY  INFORMATION:  The  Legal 
Services  Corporation  (LSC)  is  a  private, 
non-profit  corporation  created  by 
Congress  and  funded  through  annual 
appropriations  from  Congress.  LSC's 
mission  is  to  promote  equal  access  to 
the  system  of  justice  and  improve 
opportunities  for  low-income  people 


throughout  the  United  States  by  making 
grants  for  the  provision  of  high-quality 
civil  legal  assistance  to  those  who 
would  be  otherwise  unable  to  afford 
legal  counsel. 

Title  VI  of  the  Civil  Rights  Act  of 
1964,  42  U.S.C.  2000d,  et  seq.,  prohibits 
the  recipients  of  Federal  assistance 
from,  inter  alia,  discriminating  on  the 
basis  of  national  origin.  As  part  of  a 
government-wide  effort,  the  Justice 
Department  has  recently  issued 
guidance  regarding  national  origin 
discrimination  affecting  persons  of 
limited  English  proficiency  (LEP).  The 
DOJ  guidance  notes  that  "[i]n  certain 
circumstances,  failure  to  ensiu-e  that 
LEP  persons  can  effectively  participate 
in  or  benefit  from  Federally  assisted 
programs  and  activities  may  violate  the 
prohibition  "under  Title  VI  *  *  *  against 
national  origin  discrimination."  67  FR 
41455.  at  41457.  The  DOJ  guidance  is 
intended  to  provide  assistance  to  DOJ 
grant  recipients  and  to  serve  as  a  model 
to  other  Federal  agencies,  which  are 
required  by  Executive  Order  13166  to 
issue  their  own  guidance  on  LEP.'  LSC 
is  not  subject  to  the  executive  order 
(because  LSC  is  not  a  department, 
agency  or  instrumentality  of  the  Federal 
Government)  and  is  not,  therefore, 
required  to  issue  guidance  on  this 
subject.  However,  to  the  extent  that  the 
Federal  effort  is  intended  to  improve 
access  to  Federally  funded  services  for 
LEP  persons  and  help  ensm-e 
compliance  with  Title  VI,  it  is 
appropriate  to  consider  whether  om- 
grantees  could  benefit  from  similar 
guidance  from  LSC. 

At  the  outset,  a  question  has  been 
raised  with  LSC  regarding  whether  our 
grantees  are,  in  fact,  even  subject  to  the 
requirements  of  Title  VI  of  the  Civil 
Rights  Act.  The  argument  in  this  case  is 
that  LSC  grantees  should  not  be 


'  Under  the  DOJ  Guidance,  recipients  are 
Hncouraged  to  undertake  an  individualized 
assessment  that  balances  the  following  four  factors: 
(1)  The  number  of  proportion  of  LEP  persons 
eligible  to  be  served  or  likely  to  be  encountered  by 
the  program  or  grantee/recipient;  (2)  the  frequency 
with  which  LEP  individuals  come  in  contact  with 
the  program:  (3)  the  nature  and  imptortance  of  the 
program,  activity,  or  service  provided  by  the 
program  to  people's  lives;  and  (4)  the  resources 
available  to  the  grantee/recipient  and  costs.  The 
guidance  recommends  that  recipients  consider 
adopting  LEP  plans  or  policies  based  on  the  results 
of  their  assessment.  The  guidance  identifies  the 
following  elements  which  may  be  helpful  in 
desigoing  an  LEP  policy  or  plan:  (1)  identifying  LEP 
persons  who  need  language  assistance;  (2) 
identifj'ing  ways  in  which  language  assistance  will 
be  provided;  (3)  training  staff;  (4)  providing  notice 
to  LEP  persons;  and  (5)  monitoring  and  updating 
LEP  policy.  The  guidance  also  identifies  a  variety 
of  language  assistance  services  which  recipients 
may  consider  using,  including  oral  interpretation 
servioBS,  bilingual  staff,  telephone  interpreter  lines, 
written  language  services  and  community 
volunteers. 


considered  recipients  of  Federal 
financial  assistance,  and,  therefore,  not 
subject  to  Title  VI.  There  is  no  single 
answer  to  the  question  of  the  "Federal" 
nature  of  LSC  funds;  LSC  funds  are 
considered  "Federal"  funds  for  some 
purposes  and  "non-Federal"  for  others.- 
This  has  been  the  case  for  the  entire 
history  of  the  Corporation  and  the 
differing  answers  are  justified  by 
reference  to  the  laws  governing  the 
particular  use  of  the  funds  in  question. 

In  this  instance,  the  most  closely 
analogous  law  is  Section  504  of  the 
Rehabilitation  Act  of  1973,  which 
prohibits  against  discrimination  on  the 
basis  of  handicap  by  recipients  of 
Federal  financial  assistance.  In  adopting 
it* regulations  at  45  CFR  Part  1624 
implementing  Section  504,  the 
Corporation  stated  that  its  decision  to 
adopt  the  regulations  was  based,  in  part, 
on  the  fact  that  Section  504  applied 
directly  to  LSC  recipients  as  recipients 
of  "Federal  financial  assistance."  44  FR 
55175  (Sept.  25,  1979).  Unfortunately, 
the  preamble  to  the  regulation  does  not 
provide  an  analysis  of  how  that 
conclusion  was  reached.  Based  on  the 
discussion  in  the  preamble,  however,  it 
does  not  appear  that  the  conclusion  that 
LSC  grantees  are  recipients  of  Federal 
financial  assistance  for  the  purpose  of 
Section  504  was  challenged  by  any  of 
the  commenters  and  in  the  23  years 
since  the  Part  1624  regulations  were 
adopted  no  one  has  raised  that  issue 
with  LSC. 

LSC  does  not  discern  a  meaningful 
difference  between  Section  504  and 
Title  VI  in  this  instance.  Both  are  anti- 
discrimination laws  applicable  to 
recipients  of  Federal  financial 
assistance.  To  the  extent  that  LSC  and 
its  grantees  have  imderstood  LSC  funds 
to  be  Federal  funds  for  the  purpose  of 
Section  504,  LSC  believes  that  LSC 
funds  must  also  be  considered  Federal 
funds  for  the  purpose  of  Title  VI. 
However,  the  Corporation  specifically 
invites  comment  on  this  issue. 

Even  if  it  were  to  be  determined  that 
Title  VI  is  not  directly  applicable  to 
LSC's  grantees,  it  would  remain 
appropriate  at  this  time  to  consider  LEP 
guidance.  Each  LSC  grantee  signs  a 
grant  assurance  under  which  it  promises 
not  to  discriminate  on  the  basis  of. 
among  other  things,  national  origin. 
Although  the  text  of  the  grant  assurance 
does  not  mention  Title  VI  specifically, 
it  is  clear  that  the  language  of  the  grant 
assurance  is  based  on  the  non- 


''  For  example,  LEP  funds  are  considered  non- 
Federal  funds  for  the  purpose  of  matching  Title  III 
funds  under  the  Older  Americans  Act.  but  they  are 
considered  Federal  funds  for  the  purpose  of  a 
federal  prosecution  for  theft  or  embezzlement  under 
Title  18  ofthe  U.S.  Code. 


discrimination  provisions  of  Federal 
civil  rights  laws,  such  as  the  Civil  Rights 
Act.  the  Rehabilitation  Act  and  the 
Americans  with  Disabilities  Act.  Thus, 
there  is  a  contractual  obligation  on  the 
part  of  each  grantee  to  ensure  it  is  not 
engaging  in  national  origin 
discrimination,  requiring  it  to  properly 
serve  LEP  persons. 

Moreover,  LSC  believes  there  are 
sound  prograihmatic  reasons  to  consider 
this  issue  at  this  time.  A  considerable 
portion  of  the  LSC  grantee  client  base 
has  always  been  comprised  of  LEP 
persons;  many  of  our  grantees  have 
extensive  experience  in  providing 
services  to  LEP  persons  simply  out  of 
necessity.  Due  to  changing 
demographics,  and  state  planning  efforts 
resulting  in  reconfigured  service  areas, 
however,  many  grantees  are  grappling 
with  issues  relating  to  serving  I^P 
persons  for  the  first  time.  It  is.  therefore, 
meant  to  consider  whether  guidance 
from  LSC  would  assist  these  grantees, 
or,  alternately  whether  there  is  some 
other  form  of  information  sharing  that 
LSC  can  facilitate  among  grantees  to 
help  ensure  that  the  knowledge  and  best 
practices  of  the  grantees  who  have  been 
leaders  on  this  issue  is  available  to  all 
grantees  and  that  all  grantees  are 
meeting  their  obligations  in  this  regard. 

LSC  has  identified  several  possible 
approaches  it  could  take  to  this  issue: 
LSC  could  issue  regulations,  as  it  did 
with  Section  504;  LSC  could  issue  its 
own  guidance  (based  on  the  DOJ 
guidance  or  otherwise);  LSC  could 
choose  to  refrain  from  issuing  guidance, 
but  could  endorse  the  DOJ  guidance; 
LSC  could,  either  instead  of  or  in 
conjunction  with  issuing  guidance  and/ 
or  endorsing  the  DOJ  guidance,  choose 
to  engage  in  other  activities  to  collect 
and  distribute  information  of  a  best 
practices  nature,  illustrating  what 
grantees  with  experience  in  dealing 
with  LEP  persons  have  been  doing  as  an 
aid  to  other  grantees  needing  assistance 
in  this  area;  or  LSC  could  choose  to  do 
nothing  at  all.  Each  of  these  approaches 
has  advantages  and  disadvantages. 
Before  determining  a  course  of  action, 
LSC.  with  this  notice,  is  looking  to  the 
field  for  information  on  which  option 
(or  another  course  of  action  not 
identified  above)  would  be  most 
appropriate  and  helpful  for  grantees. 
LSC  invites  comment  on  the  issues 
discussed  below  and  on  any  other 
relevant  consideration  regarding  service 
to  LEP  persons. 

Issuing  Regulations 

LSC  could  issue  its  own  regulations 
on  the  matter.  Doing  so  would  be 
analogous  to  LSC's  action  in  issuing  its 
Part  1624  regulations.  LSC  was  not 
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obligated  to  issue  regulations 
implementing  Section  504,  bat  chose  to 
do  so  because  of  the  importance  of  the 
subject  matter.  Justifying  the  decision  to 
issue  504  implementing  regulations,  the 
Corporation  said  (in  the  preamble  to  the 
rule)  that  "discriminatory  practices  by 
legal  services  progrdms  interfere  directly 
with  the  ability  of  those  programs  to 
provide  high  quality  legal  assistance  in 
an  efficient  and  effective  maimer."  44 
FR  55175.  The  same  rationale  could  be 
said  to  be  applicable  in  this  situation  as 

well. 

The  disadvantage  of  taking  such  an 
approach  is  that  it  would  impose  an 
additional  regulatory  burden  on 
grantees  and,  given  that  LSC  is  not 
receiving  significant  complaints  of 
discrimination  by  grantees  related  to 
service  to  LEP  persons,  it  is  does  not 
appear  to  LSC  that  such  an  additional 
regulatory  burden  is  warranted. 
Moreover,  by  issuing  regulations,  LSC 
would  become  obligated  to  monitor 
compliance  with  and  enforce  any  such 
regulations  adopted.  Notwithstanding 
some  expansion  of  its  Office  and 
Compliance  and  Enforcement  staff,  the 
Corporation  nonetheless  has  limited 
resources  and  the  OCE  staff  does  not 
have  the  expertise  in  these  matters  as  do 
EEOC  and  DOJ  staff.  In  addition,  as  with 
claims  of  violation  of  Part  1624,  LSC 
would  be  without  statutory  authority  to 
direct  a  recipient  to  take  any  specific 
action  to  come  into  compliance,  nor 
could  LSC  make  any  award  to  an 
aggrieved  complainant;  LSC  would  be 
limited  to  attempting  to  resolve 
problems  informally  and  to  punishing 
violations  by  considering  suspension  or 
termination  of  the  grant.  As  such,  LSC 
is  not  well  suited  to  resolving  such 
claims  in  the  manner  that  most 
complainants  would  find  helpful  to 
them. 

Issuing  Non-Regulatory  Guidance 

The  recent  guidance  issued  by  DOJ  is 
not  in  the  form  of  regulations,  and  LSC 
could  follow  suit  with  issuing  its  own 
non-regulatory  guidance.  Issuing  non- 
binding  guidance  would  avoid  some  of 
the  disadvantages  of  issuing  regulations, 
yet  would  still  allow  LSC  provide 
assistance  to  its  grantees  as  to  what 
grantees  Ccin,  at  a  minimum,  be  doing  to 
ensure  that  they  are  in  compliance  with 
their  obligations  to  refi-ain  from  national 
origin  discrimination. 

However,  if  LSC  chooses  to  issue 
guidance,  even  taking  care  to  make  it 
clear  that  such  guidance  was  in  the 
nature  of  "best  practices"  and  not 
mandatory  standards,  LSC  could  find 
itself  obligated  to  investigate  a  claim 
that  a  grantee  had  discriminated  against 
an  LEP  person  (or  persons).  As  noted 


above,  the  Corporation  has  long  taken 
the  position  that  it  is  not  suited  to 
undertaking  such  investigations.  On  the 
other  hand,  LSC  is  obligated  by  Part 
1618  of  its  regulations  to  investigate 
claims  of  violations  of  grant  assurances. 
Thus,  to  the  extent  the  grant  assurances 
prohibit  discrimination  LSC  already  has 
a  duty  to  investigate  claims  of  national 
origin  discrimination.  In  such  a  case, 
issuing  guidance  on  LEP  would  not 
impose  any  additional  risks  or 
obligations  on  LSC  or  its  grantees. 

In  addition,  to  the  extent  that  many  of 
LSC  grantees  receive  grants  from 
Federal  agencies,  such  as  DOJ,  the 
Department  of  Housing  and  Urban 
Development  and  the  Internal  Revenue 
Service,  these  grantees  will  already  be 
subject  to  the  Federal  guidance  issuing 
from  those  agencies.  Additional 
guidance  from  LSC  would,  at  best,  be 
duplicative  and,  therefore,  unnecessary, 
and,  at  worst,  be  inconsistent,  putting 
grantees  in  a  difficult  spot  in  complying 
with  both  sets  of  standards.  LSC  is 
specifically  interested  in  learning  how 
many  grantees  will  already  be  subject  to 
the  DOJ  (or  other  Federal  agency) 
guidance  as  a  result  of  receipt  of  DOJ  (or 
other  Federal)  grants. 

Refraining  from  Issuing  Guidance 

LSC  could  decline  to  issue  its  own 
guidance,  but  could  commend  the  DOJ 
guidance  to  grantees.  Such  a  message 
would  make  clear  that  the  DOJ  guidance 
is  not  directly  applicable  to  them 
(unless  they  also  receive  grants  from 
DOJ),  but  might  be  helpful  to  them  in 
ensuring  that  they  are  complying  with 
their  obligations  to  LEP  persons.  This 
approach  would  remind  our  recipients 
of  their  contractual  obligations  under 
the  grant  assurances  as  well  as  any 
applicable  Title  VI  obligations  and 
provide  them  with  some  potentially 
useful  guidance,  without  injecting  LSC 
directly  into  the  issue.  Moreover,  as 
noted  above,  to  the  extent  that  grantees 
receive  grants  from  Federal  agencies, 
they  will  akeady  be  subject  to  the 
Federal  guidance  issuing  from  those 
agencies.  Additional  guidance  from  LSC 
would,  at  best,  be  duplicative  and, 
therefore,  uimecessary,  and,  at  worst,  be 
inconsistent,  putting  grantees  in  a 
difficult  spot  in  complying  with  both 
sets  of  standards. 

The  disadvantage  of  this  approach  is 
that,  as  the  DOJ  guidance  is  aimed  at  a 
somewhat  different  grantee  population, 
the  guidance  might  not  be  as  helpful  as 
it  would  be  if  LSC  developed  its  own 
policy  guidance  document  tailored  to 
the  legal  services  community.  Further, 
there  is  the  possibility  that  if  LSC 
recommended  the  DOJ  guidance  to 
grantees  that  such  an  action  would  be 


the  functional  equivalent  to  issuing  its 
own  guidance,  with  the  attendant 
advantages  and  disadvantages  outlines 
above. 

Refraining  from  Taking  Any  Action 

LSC  could  decline  to  take  any  action. 
As  noted  above,  the  Executive  Order 
does  not  apply  to  LSC  and  LSC  does  not 
have  direct  responsibility  for  enforcing 
Title  VI.3  This  approach  is  legally 
defensible  and  would  avoid  the 
potential  disadvantages  which  might  be 
generated  by  either  developing  LSC's 
own  guidance  or  endorsing  the  DOJ 
guidance.  On  the  other  hand,  although 
LSC  is  not  bound  to  follow  Federal 
initiatives  such  as  this  one,  LSC  often 
takes  cues  from  them.  As  noted  above, 
the  rationale  that  led  LSC  to  issue  its 
regulations  at  Part  1624,  would  appear 
to  be  applicable  also  in  this  situation. 
Moreover,  to  the  extent  that  LEP  persons 
comprise  a  significant  proportion  of  the 
legal  services  client  commimity,  it 
would  appear  that  guidance  in  this  area 
would  be  warranted  and  helpful  to  our 
grantees.  LSC  specifically  invites 
comments  on  this  issue. 

Other  Actions 

Either  in  addition  to,  or  in  lieu  of,  any 
of  the  options  above,  LSC  could  collect 
and  disseminate  information  on  ideas 
and  best  practices  from  grantees  who  are 
already  serving  LEP  persons.  This 
would  allow  grantees  to  reap  the 
benefits  of  others'  experience  to  lead  to 
an  improvement  of  services  throughout 
the  coimtry. 

There  are  any  nimiber  of  ways  this 
could  be  accomplished.  LSC  could 
gather  and  post  information  on  its  Legal 
Resource  Initiative  Web  site,  http:// 
www.lri.lsc.gov  and  success  stories 
could  be  published  in  Equal  Justice 
Magazine.  There  are  also  resources 
external  to  LSC,  such  as  the  National 
LEP  Advocacy  Task  Force,  with  which 
LSC  could  work  to  the  benefit  of 
grantees.  LSC  requests  suggestions  and 
ideas  about  the  best  ways  for  LSC  to 
provide  assistance  in  this  area. 

Victor  M.  Fortuno, 

General  Counsel  and  Vice  President  for  Legal 

Affairs. 

(FR  Doc.  03-364  Filed  1-8-03;  8:45  am] 

BILUNG  CODE  7050-01-P 


3  Leaving  aside  the  LSC's  responsibility  to  enforce 
its  grant  assurances  which  prohibit  national  origin 
discrimination. 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-272  and  50-311] 

PSEG  Nuclear,  LLC,  Salem  Nuclear 
Generating  Station,  Unit  Nos.  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  Part  55.  SecUon  55.59(c)  for 
Facihty  Operating  License  Nos.  DPR-70 
and  DPR-75,  issued  to  PSEG  Nuclear 
LLC  (PSEG  or  the  licensee),  for 
operation  of  the  Salem  Nuclear 
Generating  Station,  Unit  Nos.  1  and  2 
(Salem),  located  in  Salem  County,  New 
Jersey.  Therefore,  as  required  by  10  CFR 
51.21,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  facility  licensee  on  a  one-time  basis 
from  the  24  month  schedule 
requirement  of  10  CFR  55.59(c)  for 
completing  the  licensed  operator 
requalification  training  program  at 
Salem. 

The  proposed  action  is  in  accordance 
with  the  facility  licensee's  application 
for  exemption  docketed  October  28, 
2002. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  extend 
the  date  for  the  facility  licensee  to 
complete  the  licensed  operator 
requalification  training  program  at 
Salem.  The  proposed  action  would 
extend  the  date  for  completing  the 
training  program  from  October  3,  2002, 
to  January  9,  2003,  therefore  extending 
the  training  program  by  approximately  3 
months  over  the  schedule  required  by 
10  CFR  55.59(c).  This  proposed  action  is 
needed  to  allow  Salem  to  align  their 
requalification  training  program  with 
the  training  program  at  the  Hope  Creek 
Nuclear  Generating  station. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes, 
as  set  forth  below,  that  there  are  no 
significant  environmental  impacts 
associated  with  the  extension  of  the 
licensed  operator  requalification 
program  at  Salem  from  October  3,  2002, 
to  January  9,  2003. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 


consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
enviroimiental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  Salem. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  staff  consulted  with  the  New  Jersey 
State  official,  Mr.  D.  Zannoni,  on 
November  14,  2002,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
conunents. 

Finding  of  No  Significant  Impact 

On  the  basis  of  this  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  PSEG's  letter  dated 
October  28,  2002.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 


Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-80O- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  January  2003. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Nerses, 

Acting  Chief,  Section  2.  Project  Directorate 
I,  Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  03-374  Filed  1-8-03;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Nickel-Base  Alloy,  Vessel  Head 
Penetration  Conference 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  conference. 

SUMMARY:  NRC  Research  will  sponsor  a 
three-day  conference  addressing  issues 
of  flaw  detection  and  crack  growth  rate 
modeling  and  applications  for  nickel- 
base  alloys  used  as  vessel  head 
penetrations  (VHP)  and  other  pressure 
boundary  attachments.  Participants  will 
include  a  domestic  and  an  international 
audience  consisting  of  reactor  operators, 
regulatory  personnel,  and  researchers 
involved  in  the  solution  of  the  structural 
integrity  issues  arising  from  crack 
grovkrth  and  leakage  through  Alloy  600 
components,  cladding  and  associated 
attachment  welds.  The  conference  will 
be  structured  to  include  presentations 
by  industry,  regulatory  and  laboratory 
representatives,  as  well  as  open 
discussion  of  the  critical  issues.  There 
are  no  restrictions  on  attendance  at  this 
conference. 

DATES:  March  24-26,  2003. 
ADDRESSES:  Marriot  Gaithersburg/ 
Washingtonian  Center,  9751 
Washingtonian  Boulevard,  Gaithersburg, 
MD  20878. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Natesan,  Argonne  National  Laboratory, 
Telephone:  (630)  252-5103,  e-mail: 
natesan@anl.gov,  or  Bill  Cullen,  Mail 
Stop  T-10  ElO,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-6754,  e- 
mail:  whc@nrc.gov.  Conference 
information  will  be  posted  on  the  NRC 
Web  site:  http://www.nrc.gov,  under  the 
public  meetings  section  of  both  the 
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Alloy  600  and  Vessel  Head  Degradation 
subheadings. 
SUPPLEMENTARY  INFORMATION:  The 
proceedings  will  be  published  as 
Conference  Proceedings  of  the  Nuclear 
Regulatory  Commission  (NUREG/CP- 
series).  Additional  details,  including 
lists  of  session  chairpersons,  and  the 
contributed  papers  will  be  published  on 
the  NRC  Web  site:  http://www.nrc.gov 
under  the  public  meetings  section  of 
both  the  Alloy  600  and  Vessel  Head 
Degradation  subheadings.  Presentations 
at  the  conference  will  encompass  vessel 
penetration  cracking  issues  for  all 
primary  boundary  locations,  including 
upper  head,  lower  head  and  pressurizer 
penetrations,  and  nickel-base  alloy,  or 
mixed  metal  welds  used  to  join  pressiue 
boundary  components. 

The  conference  will  consist  of  six 
sessions,  chaired  by  domestic  and 
international  representatives  of 
regulatory  agencies,  industry,  and 
research  organizations.  Each  session 
scheduled  below  includes  invited  and 
contributed  papers  on  the  following 
specific  topics: 

Monday,  March  24,  2003—8:30  a.in.-12 
Noon 

Topics  to  be  presented  include  flaw 
inspection  procedures,  descriptions  of 
NDE  results,  and  user  experience  with 
component  mock-ups  or  other  NDE 
training  and  certification  procedures; 
visual  inspection  tools,  progremis 
underway  to  improve  performance. 

Monday,  March  24,  2003—1:30-5  p.m. 

Topics  to  be  presented  include 
descriptions  of  crack  growth  rate  (CGR) 
experiments,  interpretation  and  analysis 
of  CGR  data  for  Alloys  600,  690,  182/82 
and  152/52. 

Tuesday,  March  25,  2003—8:30  a.ni.-12 
Noon 

Topics  to  be  presented  include 
probabilistic  fractvue  mechanics 
analysis  of  pressure  boundary  structural 
elements,  including  experimental  or 
analytical  stress  analyses  for  axial  and 
circumferential  cracking  of  VHPs. 

Tuesday,  March  25,  2003—1:30-5  p.m. 

Topics  to  be  presented  include 
programs  that  address  the  mitigation  of 
the  cracking  or  other  corrective  actions, 
especially  repair  procediues;  future 
materials  and  fabrication  techniques. 

Wednesday,  March  28,  2003— «:30 
a.m.-12  Noon 

Topics  to  be  presented  include 
application  of  these  results  in  operating 
plants,  including  follow-on  inspections 
of  repedred  components,  and 


evaluations  of  success  or  failure  of  these 
methods. 

Wednesday,  March  26,  2003—1:30-5 
p.m. 

Wrap  up  and  siunmaries  by  session 

chairs 

The  conference  is  open  to  the  public, 
and  there  is  no  registration  fee.  Those 
who  wish  to  attend  are  encouraged  to 
contact  Ken  Natesan  (natesan@anl.gov) 
or  Bill  Cullen  (whc@nrc.gov).  Further 
information,  including  forms  for 
conference  registration,  and  a  final  list 
of  presentations,  will  be  posted  on  the 
NRC  website.  Those  attendees  needing 
special  services,  such  as  for  the  hearing 
impaired,  are  requested  to  notify  the 
conference  organizers  as  far  in  advance 
as  reasonably  possible. 

Dated  at  Rockviile,  Maryland,  tills  3rd  day 
of  January,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Nilesh  C.  Chokshi, 

Acting  Director.  Division  of  Engineering 
Technology,  Office  of  Nuclear  Regulatory 
Research. 
[FR  Doc.  03-375  Filed  1-8-03:  8:45  am] 

BILLING  CODE  7590-01-P 


COMMISSION  ON  OCEAN  POLICY 

Public  Meeting 

AGENCY:  Commission  on  Ocean  Policy. 
action:  Notice. 

SUMMARY:  The  Commission  on  Ocean 

Policy  will  hold  a  meeting  to  discuss  the 

development  of  recommendations  for  a 

coordinated  national  ocean  policy.  This 

will  be  the  foiuteenth  public 

Commission  meeting. 

DATES:  The  pubUc  meeting  will  be  held 

Friday,  January  24,  2003  from  8:30  a.m. 

to  3:45  p.m. 

ADDRESSES:  The  meeting  location  is  the 

Amphitheater,  Ronald  Reagan  Building 

and  International  Trade  Center,  1300 

Pennsylvania  Ave.,  NW.,  Washington 

DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Schaff,  U.S.  Commission  on 

Ocean  Policy,  1120  20th  Street,  NW., 

Washington,  DC  20036,  202-418-3442, 

schaff@oceancommission.gov. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  being  held  pursuant  to 
requirements  under  the  Oceans  Act  of 
2000  (Pub.  L.  106-256,  Section 
3(e)(1)(E)).  The  agenda  will  include 
discussions  of  policy  options,  a  public 
comment  session,  and  any  required 
administrative  discussions  and 
executive  sessions.  Members  of  the 
public  are  requested  to  submit  their 
statements  for  the  record  electronically 


by  Tuesday,  January  14,  2003  to  the 
meeting  Point  of  Contact.  The  meeting 
agenda,  including  the  specific  time  for 
the  public  comment  period,  and 
guidelines  for  making  public  comments 
will  be  posted  on  the  Commission's 
Web  site  at  http:// 

www.oceancommission.gov  prior  to  the 
meeting. 

Dated:  January  3,  2003. 
James  D.  Watkins,  USN  (ret.), 
Chairman.  Commission  on  Ocean  Policy. 
(FR  Doc.  03-370  Filed  1-8-03;  8:45  am] 

BILLING  CODE  6820-WM-U 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34304] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company— Trackage  Rights 
Exemption— The  Portland  &  Western 
Railroad,  Inc. 

On  December  20,  2002,  The 
Burlington  Northern  emd  Santa  Fe 
Railway  Company  (BNSF)  filed  a 
verified  notice  of  exemption  under  49 
CFR  1180.2(d)(7)  for  overhead  trackage 
rights  between  milepost  68.6  at  Bush, 
OR,  and  milepost  96.5  at  Albany,  OR,  a 
distance  of  27.9  miles.  The  trackage 
rights  operations  would  be  conducted 
over  part  of  a  line  owned  by  BNSF, 
which  was  leased  to  The  Portland  & 
Western  Raihoad,  Inc.  (P&WR), 
pursuant  to  a  transaction  exempted  in 
Portland  &■  Western  Railroad,  Inc. — 
Lease  and  Operation  Exemption — The 
Burlington  Northern  and  Santa  Fe 
Railway  Company,  STB  Finance  Docket 
No.  34255  (STB  served  Jan.  3,  2003). 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  December  27, 
2002,  the  effective  date  of  the 
exemption.  The  purpose  of  the  trackage 
rights  is  to  allow  BNSF  to  operate  over 
the  leased  line:  (1)  Moving  trains 
containing  loaded  or  empty  cars 
interchanged  with  P&WR  and  other 
carriers  having  interchanges  at  Albany; 
or  (2)  for  pre-positioning  or  storage  of 
cars  as  agreed  to  between  BNSF  and 
P&WR.1 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 


» On  December  23.  2002,  BNSF  filed  a  motion  to 
dismiss  this  notice  on  the  ground  that  separate 
Board  approval  of  its  trackage  rights  is  unnecessary. 
John  D.  Fitzgerald,  on  behalf  of  the  United 
Transportation  Union — General  Committee  of 
Adjustment,  replied  on  December  30,  2002.  The 
motion  to  dismiss  will  be  addressed  in  a  separate 
decision. 
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Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

The  notice  is  filed  under  49  CFR 
1180.2(d).  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34304,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street.  NW.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Sarah  W. 
Bailiff,  The  Burlington  Northern  and 
Santa  Fe  Railway  Company,  PO  Box 
961039,  Fort  Worth,  TX  76161-0039. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. " 

Decided:  January  3,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secratary. 

[FR  Doc.  03-396  Filed  1-8-03;  8:45  am] 
BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-290  (Sut>-No.  21 5X)] 

Norfolk  Southern  Railway  Company- 
Abandonment  Exemption^Between 
Williamson  and  Cinderella,  in  Mingo 
County,  WV 

The  Norfolk  Southern  Railway 
Company  (NSR)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F — Exempt  Abandonments  to  abandon  a 
2.5-mile  line  of  raihoad  between 
milepost  FG-0.0  at  Williamson  and 
milepost  FG-2.5  at  Cinderella,  in  Mingo 
County,  WV.  The  line  traverses  United 
States  Postal  Service  Zip  Code  25661. 

NSR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  has  been  no 
overhead  traffic  on  the  line  for  at  least 
2  years;  (3)  no  formal  complaint  filed  by 
a  user  of  rail  service  on  the  line  (or  by 
a  state  or  local  government  agency 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Surface 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 


(historic  reports).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  February  8,  2003,^  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),3  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  January  17, 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  29, 
2003,  with  the  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington, 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  NSR's 
representative:  James  R.  Paschall, 
Norfolk  Southern  Corporation,  Three 
Commercial  Place,  Norfolk,  VA  23510. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  vojd  ab  initio. 

NSR  has  filed  a  separate 
enviroiunental  report  which  addresses 
the  abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  January  14,  2003. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Siuface  Transportation  Board, 
Washington,  DC  20423-0001)  or  by 
calling  SEA,  at  (202)  565-1552. 
(Assistance  for  the  hearing  impaired  is 


<  NSR  initially  proposed  a  consummation  dale  of 
February  6,  2003.  NSR's  representative  has 
subsequently  acknowledged  that  consummation 
cannot  occur  before  February  8,  2003,  based  on  the 
December  20,  2002  filing  date  of  the  notice  of 
exemption.  See  49  CFR  1152.50(d)(2]. 

2  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

^  Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  $1,100.  See  49  CFR  ' 
1002.2(5(25). 


available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.)  Comments  on 
envirorunental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  NSR  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
NSR's  filing  of  a  notice  of 
consummation  by  Januarj'  9.  2004,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  January  2,  2003. 

By  the  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretan'. 

[FR  Doc.  03-395  Filed  1-8-03;  8:45  am) 
BILUNG  CODE  491S-00-P  ' 


DEPARTMENT  OF  TRANSPORTATION 

Transportation  Security  Administration 

Aviation  Security  Advisory  Committee 
Meeting 

agency:  Transportation  Security 
Administration  (TSA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
closed  meeting  of  the  Aviation  Security 
Advisory  Committee  (ASAC). 
DATES:  The  meeting  will  take  place  on 
January  22.  2003,  from  10  a.m.  to  1:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Irm  Capitol,  550  C  Street, 
SW.,  Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
MuUarkey,  Office  of  Security  Regulation 
and  Policy,  400  7th  St.,  SW.', 
Washington,  DC  20590,  Room  3034. 
telephone  202-385-1236. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  announced  pursuant  to 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Act)  (Pub.  L.  92^63;  3 
U.S.C.  App.  11).  In  accordance  with 
section  10(d)  of  the  Act,  TSA  has 
determined  that  this  meeting  will  be 
closed  in  its  entirety  to  the  public  in 
accordance  with  5  U.S.C.  552b(c)(3). 
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The  matters  under  discussion  constitute 
sensitive  transportation  security 
information  that  is  exempt  from 
disclosure  by  49  U.S.C.  40119(b),  and 
include  such  items  as  a  security 
briefing,  a  seciuity  technology  briefing, 
and  a  discussion  regarding  possible 
tasks  for  ASAC.  ASAC  members  will  be 
required  to  sign  a  Sensitive  Security 
hiformation  non-disclosure  form  before 
attending  the  meeting. 

Members  of  the  public  who  wish  to 
file  a  written  statement  with  the  ASAC 
may  do  so  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington  DC,  on  January  3, 
2003. 

Thomas  R.  Blank,- 

Associate  Under  Secretary  for  Security 
Regulation  and  Policy. 
[FR  Doc.  03-388  Filed  1-8-03;  8:45  ami 

BILUNG  CODE  4910-62-P 


y'  DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

January  2.  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasiuy 
Biueau  Clearance  Officer  Usted. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasiuy  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room 
11000,  1750  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  10,  2003 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0913. 

Regulation  Project  Number:  Fl-165- 
84NPRM. 

Type  of  Review:  Extension. 

Title:  Below-Market  Loans. 

Description:  Section  7872 
recharacterizes  a  below-market  loan  as  a 
market  rate  loan  and  an  additional 
transfer  by  the  lender  to  the  borrower 
equal  to  the  amoimt  of  imputed  interest. 
The  regulation  requires  both  the  lender 
and  the  borrower  to  attach  a  statement 
to  their  respective  income  tax  returns 
for  years  in  which  they  have  either 
imputed  income  or  claim  imputed 
deductions  under  section  7872. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 


Estimated  Number  of  Respondents: 
1,631,202. 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  On  occasion. 
Annually. 

Estimated  Total  Reporting  Burden: 
481,722  hours. 

OAfB  Number;  1545-0916. 
Regulation  Project  Number:  EE-96-85 
NPRM  and  EE-63-84  Temporary. 
Type  of  Review:  Extension. 
Tif7e:  Effective  Dates  and  Other  Issues 
Arising  Under  the  Employee  Benefit 
Provisions  of  the  Tax  Reform  Act  of 
1984. 

Description:  These  temporary 
regulations  provide  rules  relating  to 
effective  dates  and  other  issues  arising 
under  section  91,  223  and  511-561  of 
the  Tax  Reform  Act  of  1984. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
12,800. 

Estimated  Burden  Hours  Per 
Respondent:  31  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
6,500  hours. 

OMB  Number:  1545-1018. 
Regulation  Project  Number:  FI-27-89 
Temporary  and  Final  and  FI-61-91 
Final. 

Type  of  Review:  Extension. 
Title:  Real  Estate  Mortgage  Investment 
Conduits;  Reporting  Requirements  and 
Other  Administrative  Matters  (FI-27- 
89);  Allocation  of  Allocable  Investment 
Expense;  Original  Issue  Discount 
Reporting  Requirements  (FI-61-91). 

Description:  The  regulations  prescribe 
the  manner  in  which  an  entity  elects  to 
be  taxed  as  a  real  estate  mortgage 
investment  conduit  (REMIC)  and  the 
filing  requirements  for  REMICs  and 
certain  brokers. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
655. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  30  minutes. 
Frequency  of  Response:  Quarterly. 
Estimated  Total  Reporting  Burden: 
978  hours. 

OMB  Number:  1545-1041. 
Regulation  Project  Number:  PS-102- 
86  Final. 

Type  of  Review:  Extension. 
Title:  Cooperative  Housing 
Corporations. 

Description:  This  regulation  provides 
an  elective  alternative  to  the 
proportionate  share  rule  for  allocating 
interest  and  taxes  to  the  tenant- 
stockholders  of  cooperative  housing 
corporations. 


Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Other  (one- 
time election). 

Estimated  Total  Reporting  Burden: 
625  hours. 

OMB  Number:  1545-1356. 

Regulation  Project  Number:  REG- 
248770-96  Final. 

Type  of  Review:  Extension. 

Title:  Miscellaneous  Sections  Affected 
by  the  Taxpayer  Bill  of  Rights  2  and  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996. 

Description:  The  regulations  provide 
guidance  with  respect  to  the  recovery  of 
administrative  costs  incurred  in 
connection  with  an  administrative 
proceeding  before  the  Internal  Revenue 
Service.  Procedures  that  must  be 
followed  to  recover  such  costs  are  set 
forth. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms, 
Federal  Government. 

Estimated  Number  of  Respondents: 
38. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours,  16  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  86 
hours. 

Clearance  Officer:  Glenn  Kirkland, 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03, 1111 
Constitution  Avenue,  NW,  Washington, 
DC  20224. 

Reviewer:  Joseph  F.  Lackey,  Jr.,  (202) 
395-7316,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  03-366  Filed  1-8-03;  8:45  am] 

BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Financial  Management  Service 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Financial  Management  Service, 

Treasury. 

ACTION:  Notice  of  alteration  of  Privacy 

Act  system  of  records. 

SUMMARY:  The  Department  of  the 
Treasury,  Financial  Management 
Service  (FMS),  gives  notice  of  a 
proposed  alteration  to  the  system  of 
records  entitled  "Claims  and  Inquiry 
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Records  on  Treasury  Checks,  and 
hitemational  Claimants,"  which  is 
subject  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a).  The  system 
was  last  published  in  its  entirety  in  the 
Federal  Register  on  August  22,  2001,  at 
66  FR  44206. 

DATES:  Comments  must  be  received  no 
later  than  February  10,  2003.  The 
proposed  routine  use  will  be  effective 
February  18,  2003,  unless  the 
Department  receives  conunents  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  must  be 
submitted  to  the  Finemcial  Management 
Service,  Financial  Accoimting  and 
Services  Division,  3700  East  West 
Highway,  Room  630F,  Hyattsville, 
Maryland  20782.  Comments  may  be 
submitted  via  e-mail  to: 
judgment.fund@fms.treas.gov. 
Comments  received  will  be  available  for 
inspection  at  the  same  address  between 
the  hoiu-s  of  9  a.m.  and  4  p.m.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Brewer,  Financial  Management  Service, 
Financial  Accounting  and  Services 
Division,  (202)  874-9186. 
SMPPLEMENTARY  INFORMATION:  FMS 
makes  payment  on  awards  certified  by 
the  Foreign  Claims  Settlement 
Commission.  The  purpose  of  this  new 
routine  use  is  to  enable  FMS  to  more 
efficiently  publicize  information  about 
unpaid  claimants  under  the  War  Claims 
Act  and  the  International  Claims 
Settlement  Act.  Upon  receiving  a 
certified  claim  from  the  Foreign  Claims 
Settlement  Commission,  FMS  sends 
notice  to  the  claimant  to  arrange  for 


payment.  FMS  makes  several  attempts 
to  contact  claimants,  but  some  of  these 
claimants  do  not  respond.  Many 
claimants  continue  to  go  unpaid 
indefinitely.  Publicizing  these  unpaid 
claims  by  means  such  as  a  public 
database  maintained  on  the  Internet 
with  (1)  claimant  name,  (2)  city  and 
state  of  last  known  address,  and  (3) 
amount  outstanding  should  residt  in 
payment  of  numerous  claims.  Claimants 
can  pursue  these  claims  directly 
without  the  assistance  of  an 
intermediary.  This  routine  use  is 
consistent  with  the  purpose  for  which 
the  information  was  collected,  that  is, 
making  payment  to  award  holders. 

The  report  required  by  5  U.S.C. 
552a(r)  of  the  Privacy  Act,  has  been 
submitted  to  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget,  pursuant  to 
Appendix  I  to  OMB  Circular  A-130, 
Federal  Agency  Responsibilities  for 
Maintaining  Records  About  Individuals, 
dated  November  30,  2000. 

For  the  reasons  set  forth  in  the 
preamble,  FMS  proposes  to  alter  system 
of  records  Treasury/FMS  .003— Claims 
and  Inquiry  Records  on  Treasury 
Checks,  and  International  Claimants,  as 
follows: 

Treasury/FMS  .003 

System  Name:  Claims  and  Inquiry 
Records  on  Treasury  Checks,  and 
International  Claimants — Treasury/ 
Financial  Management  Service. 


Routine  Uses  of  Records  Maintained  irt 
the  System,  Including  Categories  of 
Users  and  the  Purposes  of  Such  Uses: 

*  *        *        *        * 

Description  of  changes:  The  first  word 
"To"  and  the  last  word  "and"  are 
removed  in  routine  use  (7).  Replace  the 
lowercase  "p"  in  the  word  "provide"  in 
routine  use  (7)  with  an  uppercase  "P".' 
The  comma  ","  at  the  end  of  routine  use 
(7)  is  replaced  with  a  semicolon  ";".  The 
period  "."at  the  end  of  routine  use  (8) 
is  replaced  with'  a  semicolon  ";" 
followed  by  the  word  "and",  and  the 
following  routine  use  is  added  at  the 
end  thereof: 

"(9j  Disclose  information  to  the 
public  when  attempts  by  FMS  to  locate 
the  claimant  have  been  imsuccessful. 
This  information  is  limited  to  the 
claimant's  name  and  city  and  state  of 
last  known  address,  and  the  amount 
owed  to  the  claimant.  (This  routine  use 
does  not  apply  to  the  Iran  Claims 
Program  or  the  Holocaust  Survivors 
Claims  Program  or  other  claims 
programs  that  statutorily  prohibit 
disclosiu^  of  claimant  information.)" 

*  *        *        *        * 

Dated:  December  31,  2002. 
W.  Earl  Wright,  Jr.. 
Chief  Management  and  Administrative 
Progmms  Officer. 

[FR  Doc.  03-266  Filed  1-8-03;  8:45  am) 
BtLUNC  CODE  4S10-3S-I> 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  TRANSPORTATrON 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34255] 

Portland  &  Western  Railroad,  Inc. — 
Lease  and  Operations  Exemption — 
The  Burlington  Northern  and  Santa  Fe 
Railway  Company 

Correction 

In  notice  document  03-9  beginning 
on  page  396  in  the  issue  of  Friday, 


January  3,  2003  make  the  following 
correction: 

On  page  396,  in  the  third  column,  the 
docket  number  is  corrected  to  read  as 
set  forth  above. 

[FR  Doc.  C3-9  Filed  1-8-03;  8:45  am] 

BILLING  CODE  1505-01-D 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  563 

[No.  2002-64] 
RIN  1550-AB55 

Savings  Associations — Transactions 
with  Affiliates 

Correction 

In  rule  document  02-31782  beginning 
on  page  77909  in  the  issue  of  Friday, 


December  20,  2002  make  the  following 
correction: 

§563.41     [Corrected] 

On  page  77917,  in  the  second  column, 
in  §563.41,  in  paragraph  (a){2),  in  the 
second  line,  "defined  "  should  read,  "is 
defined  ". 
|FR  Doc.  C2-31782  Filed  1-8-03;  8:45  am] 

BILLING  CODE  6720-01 -D 


Thursday, 
January  9,  2003 


Part  n 


Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Final  Designation  of  Critical 
Habitat  for  Three  Plant  Species  From  the 
Island  of  Lanai,  Hawaii;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

RIN  1018-AH10 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Designation  of 
Critical  Habitat  for  Three  Plant  Species 
From  the  Island  of  Lanai,  Hawaii 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  three  of  the  37 
species  known  historically  from  the 
Hawaiian  island  of  Lanai.  The  three 
species  are  Bidens  micrantha  ssp. 
kalealaha,  Portulaca  sclerocarpa,  and 
Tetramolopium  remyi.  A  total  of 
approximately  320  hectares  (789  acres) 
of  land  on  Lanai  fall  within  the 


boundaries  of  the  six  critical  habitat 
units  designated  for  the  three  species. 
This  critical  habitat  designation 
provides  additional  protection  under 
section  7  of  the  Act  with  regard  to 
actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
4  of  the  Act  requires  us  to  consider 
economic  and  other  relevant  impacts 
when  specifying  any  particular  area  as 
critical  habitat.  We  solicited  data  and 
comments  from  the  public  on  all  aspects 
of  the  proposed  rule,  including  data  on 
economic  and  other  impacts  of  the 
designation. 

DATES:  This  rule  becomes  effective  on 
February  10,  2003. 

ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
documentation,  used  in  the  preparation 
of  this  final  rule  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Office.  300  Ala  Moana  Blvd., 
Room  3-122,  P.O.  Box  50088,  Honolulu, 
HI  96850-0001. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Office  at  the  above  address 
(telephone  808/541-3441;  facsimile 
808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Background  ' 

In  the  Lists  of  Endangered  and 
Threatened  Plants  (50  CFR  17.12),  there 
are  37  plant  species  that,  at  the  time  of 
listing,  were  reported  from  the  island  of 
Lanai  (Table  1).  Seven  of  these  species 
are  endemic  to  the  island  of  Lanai, 
while  30  species  are  reported  from  one 
or  more  other  islands,  as  well  as  Lanai. 
Each  of  the  37  species  is  described  in 
more  detail  below  in  the  section, 
"Discussion  of  Plant  Taxa."  Although 
we  considered  designating  critical 
habitat  on  Lanai  for  each  of  the  37  plant 
species,  for  the  reasons  described  below, 
the  final  designation  includes  critical 
habitat  for  only  3  of  37  plant  species. 
Species  that  also  occur  on  other  islands 
may  have  critical  habitat  designated  on 
other  islands  in  subsequent 
rulemakings. 


Table  1  .—Summary  of  Island  Distribution  of  37  Species  From  Lanai 


Island  distribulion 

Species 

Kauai 

Oahu 

Molokal 

Lanai 

Maui 

{Hawaii 

N.W.  Isles, 
Kahoolawe,  Niihau 

Abutilon  eremitopetalum  {NCN)  .... 

C 

Adenophorus     periens     (pendant 

C 

H 

c 

R 

R 

C 

kihi  fern). 

' 

Bidens  micrantha  ssp.    kalealaha 

C 

C 

(kookoolau). 

" 

Bonamia  menziesii  (NCN)  

C 

C 

H 

C 

C 

C 

Brighamia  rockii  (pua  ala)  

C 

H 

H 

Cenchrus                  agrimonioides 

C 

H 

C 

R 

NW  Isles  (H) 

(kamanomano,     sandbur,     agri- 

mony). 

Centaurium  sebaeoides  (awiwi)  .... 

c     ■, 

C 

C 

C 

C 

Clermontia        oblongifolia       ssp. 

* 

C 

C 

mauiensis  (oha  wai). 

• 

Ctenitis  squan)igera  (pauoa)  

H 

c 

C 

C 

C 

H 

Cyanea          ghmesiana          ssp. 

c 

c 

e 

C 

gnmesiana  (haha). 

Cyanea  lobata  (haha) 

H 

c 

. 

Cyanea  macrostegia  ssp.  gibsonii 

c 

(NCN). 

Cyperus  trachysanthos  (puukaa)  .. 

C 

c 

H 

H 

Ni(C) 

Cyrtandra  munroi  (haiwale)  

C 

c 

s 

Diellia  erecta  (NCN)  

C 

c 

c 

H 

c 

C 

Diplazium  molokaiense  (NCN)  

H 

H 

H 

H 

c 

Gahnia  lanaiensis  (NCN)  

c 

■ 

Hedyotis  manm  (pile) 

C 

C 

C 

Hedyotis   schlechtendahliana  var. 

G 

remyi  (kopa). 

' 

Hesperomannia           arborescens 

C 

C 

H 

C 

(NCN). 

Hibiscus  brackenridgei  (mac  hau 

H 

c 

H 

C 

C 

C 

Ka(R) 

hele). 

Isodendrion     pyrtfolium     (wahine 

H 

H 

H 

H 

c 

Ni(H) 

noho  kula). 

Labordia    tinifolia   var.    lanaiensis 

, 

C 

(kamakahala). 

Mariscus  fat/ne/(NCN) 

^ 

c 

H 

c 

Melicope  munroi  {a\an\) 

H 

C 
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Table  1  .—Summary  of  Island  Distribution  of  37  Species  From  Lanai— Continued 


— l- 

Island  distribution 

Species 

Kauai 

Oahu 

Molokai 

Lanai 

Maui 

Hawaii 

N.W.  Isles, 
Kahoolawe,  Niihau 

— ft 

A/effl/;r(/p  sprire/j /NCN^  

C 

H 
H 

C 
C 

C 
C 

C 
C 

H 

-C 

C 

C 
H 

C 

C 
C 
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The  Island  of  Lanai 

Lanai  is  a  small  island  totaling  about 
360  square  kilometers  (sq  km)  (139  sq 
miles  (mi)  in  area.  Hidden  from  the 
trade  winds  in  the  lee  or  rain  shadow  of 
the  more  massive  West  Maui 
Mountains,  Lanai  was  formed  from  a 
single  shield  volcano  built  by  eruptions 
at  its  summit  and  along  three  rift  zones. 
The  principal  rift  zone  runs  in  a 
northwesterly  direction  and  forms  a 
broad  ridge  whose  highest  point, 
Lanaihale,  has  an  elevation  of  1,027 
meters  (m)  (3.370  feet  (ft)).  The  entire 
ridge  is  commonly  called  Lanaihale, 
after  its  highest  point.  Annual  rainfall 
on  the  siunmit  of  Lanaihale  is  760  to 
1,015  millimeters  (mm)  (30  to  40  inches 
(in)),  but  is  considerably  less,  250  to  500 
mm  (10  to  20  in),  dver  much  of  the  rest 
of  the  island  (Department  of  Geography 
1998). 

Geologically,  Lanai  is  part  of  the  foiu-- 
island  complex  comprising  Maui, 
Molokai,  Lanai,  and  Kahoolawe,  known 
collectively  as  Maui  Nui  (Greater  Maui). 
During  the  last  Ice  Age  about  12,000 
years  ago,  when  sea  levels  were  about 
160  m  (525  ft)  below  their  present  level, 
these  four  islands  were  connected  by  a 
broad  lowlemd  plain.  This  land  bridge 
allowed  the  movement  and  interaction 
of  each  island's  flora  and  fauna  and 
contributed  to  the  present  close 
relationships  of  their  biota  (Department 
of  Geography  1998). 

Changes  in  Lanai's  ecosystem  began 
writh  the  arrival  of  the  first  Polynesians 
about  1,500  years  ago.  In  the  1800s, 
goats  [Capra  hircus),  pigs  {Sus  scrofa), 
and  sheep  (Ovjs  aries)  were  first 


introduced  to  the  island.  Native 
vegetation  was  soon  decimated  by  these 
nonnative  ungulates,  and  erosion  from 
wind  and  rain  caused  further  damage  to 
the  native  forests.  Formal  ranching  was 
begun  in  1902,  and  by  1910,  the 
Territorial  forester  helped  to  revegetate 
the  island.  By  1911,  a  ranch  manager 
from  New  Zealand,  (^orge  Munro, 
instituted  forest  management  practices 
to  recover  the  native  forests  and  bird 
species  which  included  fencing  and 
eradication  of  sheep  and  goats  from  the 
moimtains.  Mouflon  sheep  (Ovis 
musimon)  and  axis  deer  (Axis  axis)  were 
introduced  to  Lanai  in  1954  and  1920 
respectively,  leading  to  renewed 
impacts  on  the  native  vegetation.  By  the 
1920s,  Castle  and  Cooke  had  acquired 
more  than  98  percent  of  the  island  and 
established  a  6,500  ha  (16,000  ac) 
pineapple  plantation  surrounding  its 
company  town,  Lanai  City.  In  the  early 
1990s,  the  pineapple  plantation  closed, 
and  two  luxury  hotels  were  developed 
by  the  private  landowner,  sustaining  the 
island's  economy  today  (Hobdy  1993). 

There  are  no  military  installations  on 
the  island  of  Lanai. 

Discussion  of  Plant  Taxa 

Species  Endemic  to  Lanai 

Abutilon  sremitopetalum  (NCN) 

Abutilon  eremitopetalum  is  a  long- 
lived  shrub  in  the  mallow  family 
(Malvaceae)  with  grayish-green,  densely 
hairy,  and  heart-shaped  leaves.  It  is  the 
only  Abutilon  species  on  Lanai  whose 
flowers  have  green  petals  hidden  within 


the  calyx  (the  outside  leaf-like  part  of 
the  flower)  (Bates  1999). 

Abutilon  eremitopetalum  is  known  to 
flower  during  February.  Little  else  is 
known  about  the  life  history  of  this 
species.  Its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  unknown 
(Service  1995). 

Historically,  Abutilon  eremitopetalum 
was  found  in  small,  widely  scattered 
colonies  in  the  ahupuaa  (geographical 
areas)  of  Kalulu,  Mahana,  Maunalei, 
Mamaki,  and  Paawili  on  the  northern, 
northeastern,  and  eastern  parts  of  Lanai. 
Currently,  about  seven  individuals  are 
known  from  a  single  occurrence  on 
privately  owned  land  in  Kahea  Gulch  on 
the  northeastern  part  of  the  island 
(Caum  1933;  Geographic  Decision 
Systems  International  (GDSI)  2000; 
Hawaii  Natural  Heritage  Program 
(HINHP)  Database  2000;  Service  1995). 

Abutilon  eremitopetalum  is  found  in 
lowland  dry  forest  at  elevations  between 
108  and  660  m  (354  and  2,165  ft),  on  a 
moderately  steep  north-facing  slope  on 
red  sandy  soil  and  rock,  usually  near 
gulch  bottoms.  Erythrina  sandwicensis 
(wiliwili)  and  Qiospyros  sandwicensis 
(lama)  are  the  dominant  trees  in  open 
forest  of  the  area.  Other  associated 
native  species  include  Dodonaea 
viscosa  (aalii),  Nesoluma  polynesicum 
(keahi),  Psydrax  odorata  (alahee), 
Rauvolfia  sandwicensis  (hao),  Sida 
.  fallax  (ilima),  or  Wikstroemia  sp.  (akia) 
(HINHP  Database  2000;  Service  1995). 

The  threats  to  Abutilon 
eremitopetalum  are  habitat  degradation 
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and  competition  by  encroaching 
nonnative  plant  species  such  as  Lantana 
camara  (lantana),  Leucaena 
leucocephala  (koa  haole),  ajid  Pluchea 
carolinensis  (sourbush);  browsing  by 
axis  deer;  soil  erosion  caused  by  feral 
ungulate  grazing  on  grasses  and  forbs; 
and  the  small  number  of  extant 
individuals,  as  the  limited  gene  pool 
may  depress  reproductive  vigor,  or  a 
single  natural  or  man-caused 
environmental  disturbance  could 
destroy  the  only  known  existing 
occurrence.  Fire  is  another  potential 
threat  because  the  area  is  dry  much  of 
the  year  (HINHP  Database  2000;  Service 
1995;  56  FR  47686). 

Cyanea  macrostegia  ssp.  gibsonii  (NCN) 

Cyanea  macrostegia  ssp.  gibsonii,  a 
long-lived  perennial  and  a  member  of 
the  bellflower  family  (Campanulaceae), 
is  a  palm-like  tree  1  to  7  m  (3  to  23  ft) 
tall  with  elliptic  or  oblong  leaves  that 
have  fine  hairs  covering  the  lower 
surface.  The  following  combination  of 
characters  separates  this  species  from 
the  other  members  of  the  genus  on 
Lanai:  calyx  lobes  are  oblong,  narrowly 
oblong,  or  ovate  in  shape,  and  the  calyx 
and  corolla  (petals  of  a  flower)  are  both 
more  than  5  mm  (0.2  in)  wide  (Lammers 
1999;  56  FR  47686). 

Limited  observations  suggest  Cyanea 
macrostegia  ssp.  gibsonii  flowers  during 
the  month  of  July.  Pollination  vectors, 
seed  dispersal  agents,  longevity  of 
plants  and  seeds,  specific 
environmental  requirements,  and  other 
limiting  factors  are  unknown  (Service 
1995). 

Cyanea  macrostegia  ssp.  gibsonii  has 
been  documented  from  the  summit  of 
Lanaihale  and  the  upper  parts  of 
Mahana,  Kaiholena,  and  Maunalei 
Valleys  of  Lanai.  There  are  currently 
only  two  occurrences  containing  74 
individuals.  One  occurrence  is  located 
north  of  Lanaihale  and  the  second 
occurrence  is  north  of  Puu  Aalii  (puu  = 
summit  or  hill)  on  privately  owned  land 
(GDSI  2000;  HINHP  Database  2000; 
Lammers  1999;  56  FR  47686). 

The  habitat  of  Cyanea  macrostegia 
ssp.  gibsonii  is  lowland  wet 
Metrosideros  polymorpha  (ohia)  forest 
or  Diphpterygium  pinnatum  (uluhe  lau 
nui)-M.  polymorpha  shrubland  between 
elevations  of  738  and  1,032  m  (2,421 
and  3,385  ft).  It  has  been  observed  to 
grow  on  flat  to  moderate  or  steep  slopes, 
usually  on  lower  gulch  slopes  or  gulch 
bottoms,  often  at  edges  of  streambanks, 
probably  due  to  vulnerability  to 
ungulate  damage  at  more  accessible 
locations.  Associated  vegetation 
includes  Antidesma  platyphyllum 
(hame),  Broussaisia  arguta  (kanawao), 
Cheirodendron  trigynum  (olapa), 


Clermontia  sp.  (oha  wai),  Cyrtandra  sp. 
(haiwale),  Dicranopteris  linearis  (uluhe), 
Dubautia  sp.  (naenae),  Freycinetia 
arborea  (ieie),  Hedyotis  sp.  (NCN),  Ilex 
anomala  (kawau),  Labordia  sp. 
(kamakahala),  Melicope  sp.  (alani), 
Perrottetia  sandwicensis  (olomea), 
Pipturus  albidus  (mamaki), 
Pneumatopteris  sandwicensis  (NCN), 
Psychotria  sp.  (kopiko),  Sadleha  sp. 
(amau),  or  Scaevola  chamissoniana 
(naupaka  kuahiwi)  (HINHP  Database 
2000;  Service  1995;  Joel  Lau,  HINHP, 
pers.  comm.,  2001). 

The  threats  to  Cyanea  macrostegia 
ssp.  gibsonii  are  browsing  by  axis  deer; 
competition  with  the  nonnative  plant 
Hedychium  gardnerianum  (kahiH 
ginger);  and  the  small  number  of  extant 
individuals,  as  the  limited  gene  pool 
may  depress  reproductive  vigor,  or  any 
natural  or  man-caused  environmental 
disturbance  could  destroy  the  existing 
occiurences  (HINHP  Database  2000; 
Service  1995;  56  FR  47686). 

Gahnia  lanaiensis  (NCN) 

Gahnia  lanaiensis,  a  short-lived 
perennial  and  a  member  of  the  sedge 
family  (Cyperaceae),  is  a  tall  (1.5  to  3  m 
(5  to  10  ft)),  tufted,  grass-like  plant.  This 
sedge  may  be  distinguished  from  grasses 
and  other  genera  of  sedges  on  Lanai  by 
its  spirally  arranged  flowers,  its  solid 
stems,  and  its  numerous,  three-ranked 
leaves.  Gahnia  lanaiensis  differs  from 
the  other  members  of  the  genus  on  the 
island  by  its  achenes  (seed-like  fruits), 
which  are  3.6  to  4.6  mm  (0.14  to  0.18 
in)  long  and  purplish-black  when 
mature  (Koyama  1999). 

July  has  been  described  as  the  "end  of 
the  flowering  season"  for  Gahnia 
lanaiensis.  Plants  of  this  species  have 
been  observed  with  fruit  in  October. 
Pollination  vectors,  seed  dispersal 
agents,  longevity  of  plants  and  seeds, 
specific  environmental  requirements, 
and  other  limiting  factors  are  unknown 
(Degener  et  al..  1964;  56  FR  47686). 

Gahnia  lanaiensis  is  known  from  one 
occurrence  containing  47  individuals  on 
privately  owned  land  along  the  summit 
of  Lanaihale  in  the  Haalelepaakai  area 
and  on  the  eastern  edge  of  Hauola 
Gulch.  The  occurrence  is  found  between 
915  and  1,030  m  (3,000  and  3,380  ft)  in 
elevation.  This  distribution 
encompasses  the  entire  known  historic 
range  of  the  species  (GDSI  2000;  HINHP 
Database  2000). 

The  habitat  of  Gahnia  lanaiensis  is 
lowland  wet  forest  (shrubby  rainforest 
to  open  scrubby  fog  belt  or  degraded 
lowland  mesic  forest),  wet 
Diphpterygium  pinnatum-Dicranopteris 
linearis-Metrosideros  polymorpha 
shrubland,  or  wet  M.  polymorpha- 
Dicranopteris  linearis  shrubland  at 


elevations  between  737  and  1,032  m 
(2,417  and  3,385  ft).  It  occurs  on  flat  to 
gentle  ridgecrest  topography  in  moist  to 
wet  clay  or  other  soil  substrate  in  open 
areas  or  in  moderate  shade.  Associated 
species  include  native  mat  ferns, 
Coprosma  sp.  (pilo),  Doodia  sp. 
(okupukupu  laulii),  Hedyotis  terminalis 
(manono),  Ilex  anomala,  Leptecophylla 
tameiameiae  (pukiawe),  Lycopodium 
sp.  (wawaeiole),  Sadleria  spp.  (amau), 
Scaevola  sp.  (naupaka),  or  Sphenomeris 
chinensis  (palaa)  (Service  1995). 

The  primary  threats  to  this  species  are 
the  small  number  of  plants  and  their 
restricted  distribution,  which  increase 
the  potential  for  extinction  from 
naturally  occurring  events.  In  addition, 
Gahnia  lanaiensis  is  threatened  by 
habitat  destruction  resulting  from  the 
planned  development  of  the  island,  and 
competition  with  Leptospermum 
scoparium  (manuka),  a  weedy  tree 
introduced  from  New  Zealand,  which  is 
spreading  along  Lanaihale,  but  has  not 
yet  reached  the  area  where  Gahnia  is 
found  (HINHP  Database  2000;  Service 
1995). 

Hedyotis  schlechtendahliana  var.  remyi 
(kopa) 

Hedyotis  schlechtendahliana  var. 
remyi,  a  short-lived  pereimial  and  a 
member  of  the  coffee  family 
(Rubiaceae),  is  a  few-branched  subshrub 
from  0.6  to  6  m  (2  to  10  ft)  long,  with 
weakly  erect  or  climbing  stems  that  may 
be  somewhat  square,  smooth,  and 
glaucous  (with  a  fine  waxy  coating  that 
imparts  a  whitish  or  bluish  hue  to  the 
stem).  The  species  is  distinguished  from 
others  in  the  genus  by  the  distance 
between  leaves  and  the  length  of  the 
sprawling  or  climbing  stems,  and  the 
variety  remyi  is  distinguished  from  H. 
schlechtendahliana  var. 
schlechtendahliana  by  the  leaf  shape, 
presence  of  narrow  flowering  stalks,  and 
flower  color  (Wagner  ef  al.,  1999). 

Pollination  vectors,  seed  dispersal 
agents,  longevity  of  plants  and  seeds, 
specific  environmental  requirements, 
and  other  limiting  factors  are  unknown 
for  Hedyotis  schlechtendahliana  var. 
remyi  (Service  2001). 

Historically,  Hedyotis 
schlechtendahliana  var.  remyi  was 
known  from  five  locations  on  the 
northwestern  portion  of  Lanaihale. 
Currently,  this  species  is  known  from 
eight  individuals  in  two  occurrences  on 
privately  owned  land  on  Kaiholeha- 
Hulupoe  Ridge,  Kapohaku  drainage,  and 
Waiapaa  drainage  on  Lanaihale  (GDSI 
2000;  HINHP  Database  2000;  64  FR 
48307). 

Hedyotis  schlechtendahliana  var. 
remyi  typically  grows  on  or  near  ridge 
crests  in  mesic  windswept  shrubland 
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with  a  mixture  of  dominant  plant 
species  that  may  include  Mptrosideros 
polymorpha,  Dicranopteris  linearis,  or 
Leptecophylla  tameiameiae  at 
elevations  between  558  and  1,032  m 
(1,830  and  3,385  ft).  Associated  plant 
species  include  Dodonaea  viscosa, 
Dubautia  spp.,  Myrsine  sp.  (kolea), 
Sadleria  spp.,  or  Sphenomeris  cbinensis 
(HINHP  Database  2000;  64  FR  48307). 

The  primary  threats  to  Hedyotis 
schlechtendahliana  var.  remyi  are 
habitat  degradation  and  destruction  by 
axis  deer;  competition  with  nonnative 
plant  species,  such  as  Leptospermum 
scoparium,  Myrica  faya  (firetree), 
Psidium  cattleianum  (strawberry  guava), 
or  Schinus  terebinthifolius 
(Christmasberry);  and  random 
environmental  events  or  reduced 
reproductive  vigor  due  to  the  small 
number  of  remaining  individuals  and 
occurrences  (HINHP  Database  2000;  64 
FR  48307). 

Labordia  tinifolia  var.  lanaiensis 
(kamakahala) 

Labordia  tinifolia  var.  lanaiensis,  a 
short-lived  perennial  in  the  logan  family 
(Loganiaceae),  is  an  erect  shrub  or  small 
tree  1.2  to  15  m  (4  to  49  ft)  tall.  The 
stems  branch  regularly  into  two  forks  of 
nearly  equal  size.  This  subspecies 
differs  from  the  other  species  in  this 
endemic  Hawaiian  genus  by  having 
larger  capsules  (a  dry,  generally  many 
seeded  fruit)  and  smaller  corollas 
(petals,  whorl  of  flower  parts)  (Wagner 
etai.,  1999). 

Little  is  known  about  the  life  history 
of  Labordia  tinifolia  var.  lanaiensis.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
2001). 

Labordia  tinifolia  var.  lanaiensis  was 
historically  known  from  the  entire 
length  of  the  sununit  ridge  of  Lanaihale. 
Currently,  L.  tinifolia  var.  lanaiensis  is 
known  from  only  one  occurrence  on 
privately  owned  land  at  the 
southeastern  end  of  the  summit  ridge  of 
Lanaihale.  This  occiurence  totals  3  to  8 
scattered  individuals  (GDSI  2000; 
HINHP  Database  2000;  Service  2001). 

The  typical  habitat  of  Labordia 
tinifolia  var.  lanaiensis  is  gulch  slopes 
in  lowland  mesic  forest.  Associated 
native  species  include  Alyxia 
oliviformis  (maile),  Bobea  elatior 
(ahakea  launui),  Clermontia  spp., 
Coprosma  spp.,  Cyrtandra  gmyana 
(haiwale),  Dicranopteris  linearis, 
Diospyros  sandwicensis, 
Diplopterygium  pinnatum,  Freycinetia 
atborea,  Hedyotis  acuminata  (au), 
Melicope  spp.,  Myrsine  lessertiana 
(kolea),  Perrottetia  sandwicensis, 


Pipturus  albidus,  Pittosporum 
confertiflorum  (hoawa),  Pleomele 
femaldii  (hala  pepe),  Pouteria 
sandwicensis  (alaa),  Psychotria  spp., 
Sadleria  cyatheoides  (amau),  Scaevola 
chamissoniana,  or  Xylosma  hawaiiense 
(maua)  at  elevations  between  550  and 
1,013  m  (1,804  and  3,323  ft)  (HINHP 
Database  2000;  Service  2001;  64  FR 
48307). 

Labordia  tinifolia  var.  lanaiensis  is 
threatened  by  axis  deer  and  several 
normative  plant  species.  The  species  is 
also  threatened  by  random 
environmental  factors  or  reduced 
reproductive  vigor  because  of  the  small 
population  (Service  2001;  64  FR  48307). 

Phyllostegia  glabra  var.  lanaiensis 
(NCN) 

Phyllostegia  glabra  var.  lanaiensis  is  a 
robust,  erect  to  decumbent  (reclining, 
with  the  end  ascending),  glabrous, 
short-lived  perennial  herb  in  the  mint 
family  (Lamiaceae).  Its  leaves  are  thin 
and  narrow,  often  red-tinged  or  with  red 
veins,  and  toothed  at  the  edges.  The 
flowers  are  white,  occasionally  tinged 
with  purple,  and  are  variable  in  size, 
about  1  to  2.5  centimeters  (cm)  (0.4  to 
1.0  in)  long.  This  variety  is  very  similar 
to  Phyllostegia  glabra  var.  glabra;  it  may 
be  difficult  to  differentiate  between  the 
two  species  without  flowers  (Wagner  et 
ai,  1999). 

Little  is  known  about  the  life  history 
of  Phyllostegia  glabra  var.  lanaiensis.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Phyllostegia  glabra  var.  lanaiensis  is 
known  from  only  two  collections  from 
Lanai  (one  near  Kaiholena)  and  was  last 
collected  in  1914  (two  fertile 
specimens).  A  report  of  this  plant  from 
the  early  1980s  probably  was  erroneous 
and  should  be  referred  to  as  Phyllostegia 
glabra  var.  glabra  (Robert  Hobdy, 
Hawaii  Division  of  Forestry  and 
Wildlife  (DOFAW),  pers.  comm.,  1992; 
Service  1995). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Phyllostegia  glabra  var. 
lanaiensis  on  the  island  of  Lanai 
(Service  1995). 

Nothing  is  known  of  the  threats  to 
Phyllostegia  glabra  var.  lanaiensis  on 
the  island  of  Lanai  (Service  1995). 

Viola  lanaiensis  (NCN) 

Viola  lanaiensis,  a  short-lived 
perennial  of  the  violet  family 
(Violaceae),  is  a  small,  erect, 
unbranched  or  little-branched  subshrub. 
The  leaves,  which  are  clustered  toward 
the  upper  part  of  the  stem,  are  lance- 


shaped  with  a  pair  of  narrow, 
membranous  stipules  (leaf-like 
appendages  arising  from  the  base  of  a 
leaf)  below  each  leaf  axis.  The  flowers 
are  small  and  white  with  purple-tinged 
or  piu-ple  veins,  and  occur  singly  or  up 
to  four  per  upper  leaf  axil.  The  fruit  is 
a  capsule,  about  1.0  to  1.3  cm  (0.4  to  0.5 
in)  long.  It  is  th^  only  member  of  the 
genus  on  Lanai  (Wagner  et  al.,  1999). 

Little  is  known  about  the  life  history 
of  Viola  lanaiensis.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limitiag  factors  are  unknown  (Service 
1995). 

Viola  lanaiensis  was  known 
historically  from  scattered  sites  on  the 
summit,  ridges,  and  upper  slopes  of 
Lanaihale  (from  near  the  head  of 
Kaiolena  and  Hookio  Gulches  to  the 
vicinity  of  Haalelepaakai,  a  distance  of 
about  4  km  (2.5  mi)),  at  elevations  of 
approximately  850  to  975  m  (2.790  to 
3,200  ft).  An  occurrence  of  V.  lanaiensis 
was  known  in  the  late  1970s  along  the 
summit  road  near  the  head  of  Waialala 
Gulch  where  an  occurrence  of 
approximately  20  individuals 
flourished.  That  occurrence  has  since 
disappeared  due  to  habitat  disturbance. 
Two  occurrences  are  oirrently  known 
from  privately  owned  land  on  southern 
Lanai:  In  Kunoa  Gulch,  between  Kunoa 
and  Waialala  Gulches;  and  in  the  upper 
end  of  the  northernmost  drainage  of 
Awehi  Gulch,  in  Hauola  Gulch  and 
along  Hauola  Trail.  It  is  estimated  that 
the  occurrences  total  less  than  80  plants 
(GDSI  2000;  HINHP  Database  2000). 

The  habitat  of  Viola  lanaiensis  is 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  wet  forest  or  lowland 
mesic  shrubland.  The  species  has  been 
observed  on  moderate  to  steep  slopes 
from  lower  gulches  to  ridgetops.  at 
elevations  between  639  and  1,032  m 
(2,096  and  3,385  ft),  with  a  soil  and 
decomposed  rock  substrate  in  open  to 
shaded  areas.  It  was  once  observed 
growing  from  crevices  in  drier  soil  on  a 
mostly  open  rock  area  near  a  recent 
landslide.  Associated  vegetation 
includes  ferns  and  "^hort  windswept 
shrubs  or  other  diverse  mesic 
community  members,  such  as 
Antidesma  spp.  (hame),  Carex  sp. 
(NCN),  Coprosma  spp.,  Freycinetia 
arborea,  Hedyotis  centranthoides 
(NCN),  Hedyotis  terminalis,  Ilex 
anomala,  Leptecophylla  tameiameiae, 
Mvrsine  spp.,  Nestegis  sandmcensis 
(olopua),  Psychotria  spp.,  Scaevola 
chamissoniana,  or  Xylosma  sp.  (Service 
1995;  56  FR  47686). 

The  main  threats  to  Viola  lanaiensis 
include  browsing  and  habitat 
distiubance  by  axis  deer;  encroaching 
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nonnative  plant  species,  such  as 
Leptospermum  sp.  (NCN);  depressed 
reproductive  vigor  due  to  a  limited  local 
gene  pool;  the  probable  loss  of 
appropriate  pollinators;  and  predation 
by  slugs  (Midax  gigetes)  (Service  1995; 
56  FR  47686). 

Multi-Island  Species  '' 

Adenophonis  periens  (pendent  kihi 
fern) 

Adenophonis  periens,  a  member  of 
the  grammitis  family  (Grammitidaceae), 
is  a  small,  pendant,  epiphytic  (not 
rooted  on  the  ground),  and  short-lived 
perennial  fern.  This  species  differs  from 
other  species  in  this  endemic  Hawaiian 
genus  by  having  hairs  along  the  pinna 
(leaflet)  margins,  pinnae  at  right  angles 
to  the  midrib  axis,  placement  of  the  sori 
on  the  pimiae,  and  by  the  degree  of 
dissection  of  each  pinna  (Linney  1989). 

Little  is  known  about  the  life  history 
of  Adenophonis  periens,  which  seems 
to  grow  only  in  closed  canopy  dense 
forest  with  high  humidity.  Its  breeding 
system  is  unknown,  but  outbreeding  is 
very  likely  to  be  the  predominant  mode 
of  reproduction.  Spores  (minute, 
reproductive  dispersal  unit  of  ferns  and 
fern  allies)  may  be  dispersed  by  wind, 
water,  or  perhaps  on  the  feet  of  birds  or 
insects.  Adenophorus  periens  spores 
lack  a  thick  resistant  coat,  which  may 
indicate  their  longevity  is  brief, 
probably  measured  in  days  at  most. 
Additional  information  on  reproductive 
cycles,  longevity,  specific 
envirorunental  requirements,  and 
limiting  factors  is  not  known  (Lirmey 
1989;  Service  1999). 

Historically,  Adenophorus  periens 
was  known  from  Kauai,  Oahu,  and  the 
island  of  Hawaii,  with  undocumented 
reports  from  Lanai  and  Maui.  Currently, 
it  is  known  from  several  locations  on 
Kauai,  Molokai,  and  Hawaii.  On  Lanai, 
it  was  last  seen  in  the  1860s  (GDSI  2000; 
HINHP  Database  2000;  Service  1999;  59 
FR  56333). 

This  epiphytic  species,  usually 
growing  on  Metrosideros  polymorpha 
trunks,  is  found  in  riparian  banks  of 
stream  systems  in  well-developed, 
closed  canopy  that  provides  deep  shade 
or  high  humidity  in  M.  polymorpha- 
Dicmnopteris  linearis-Diplopterygium 
pinnatum  wet  forests,  open  M. 
polymorpha  montane  wet  forest,  or  M. 
polymorpha-D.  linearis  lowland  wet 
forest  at  elevations  between  763  and 
1,032  m  (2,503  and  3,385  ft).  Associated 
native  plant  species  include  Broussaisia 
arguta,  Cheirodendron  trigynum, 
Clermontia  spp.,  Freycinetia  arborea, 
Hedyotis  tenninalis,  Machaerina 
angustifolia  (uki),  Melicope  spp., 
Psychotria  spp.,  Sadleria  spp.,  or 


Syzygium  sandwicensis  (ohia  ha) 
(Liiiney  1989;  Service  1999;  59  FR 
56333;  Kenneth  Wood,  National 
Tropical  Botanical  Garden,  pers.  comm., 
2001). 

Nothing  is  known  of  the  threats  to 
Adenophorus  periens  on  the  island  of 
Lanai  because  the  species  was  last  seen 
there  in  the  1860s. 

Bidens  micrantha  ssp.  kalealaha 
(kookoolau) 

Bidens  micrantha  ssp.  kalealaha,  a 
short-lived  member  of  the  aster  family 
(Asteraceae),  is  an  erect  perennial  herb. 
This  subspecies  can  be  distinguished 
from  other  subspecies  by  the  shape  of 
the  seeds,  the  density  of  the  flower 
clusters,  the  numbers  of  ray  and  disk 
florets  per  head,  differences  in  leaf 
surfaces,  and  other  characteristics 
(Ganders  and  Nagata  1999;  57  FR 
20772). 

Bidens  micrantha  is  known  to 
hybridize  with  other  native  Bidens,  such 
as  B.  mauiensis  and  B.  menziesii,  and 
possibly  B.  conjuncta.  Little  else  is 
known  about  the  life  history  of  B. 
micrantha  ssp.  kalealaha.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  and  specific 
environmental  requirements  are 
unknown  (Ganders  and  Nagata  1999; 
Service  1997;  57  FR  20772). 

Historically,  Bidens  micrantha  ssp. 
kalealaha  was  known  from  Lanai  and 
Maui.  Currently,  this  species  remains  on 
East  Maui  and  there  is  one  Lanai 
occurrence  in  the  Waiapaa  Gulch  area 
on  privately  owned  land  (Ganders  and 
Nagata  1999;  GDSI  2000;  HINHP 
Database  2000;  Service  1997;  57  FR 
20772;  HINHP  Database  2000;  R.  Hobdy, 
pers.  comm.,  2002). 

The  habitat  oi  Bidens  micrantha  ssp. 
kalealaha  is  gulch  slopes  in  dry 
Dodonaea  viscosa  shrubland  at 
elevations  between  409  and  771  m 
(1,342  and  2,529  ft)  (J.  Lau,  pers.  comm., 
2001). 

The  threats  to  this  species  on  Lanai 
include  habitat  destruction  by  axis  deer 
and  mouflon  sheep;  competition  from  a 
variety  of  nonnative  plant  species; 
depressed  reproductive  vigor  due  to  a 
limited  local  gene  pool;  and  fire  (Service 
1997;  57  FR  20772). 

Bonamia  menziesii  (NCN) 

Bonamia  menziesii,  a  short-lived 
perennial  and  a  member  of  the  morning- 
glory  family  (Convolvulaceae),  is  a  vine 
with  twining  branches  that  are  fuzzy 
when  young.  This  species  is  the  only 
member  of  the  genus  that  is  endemic  to 
the  Hawaiian  Islands  and  differs  from 
other  genera  in  the  family  by  its  two 
styles  (narrowed  top  of  ovary),  longer 
stems  and  petioles  (a  stalk  that  supports 


a  leaf),  and  rounder  leaves  (Austin 
1999). 

Little  is  known  about  the  life  history 
of  Bonamia  menziesii.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requfrements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Bonamia  menziesii  was 
known  from  Kauai,  Oahu,  Molokai, 
West  Maui,  and  Hawaii.  Currently,  this 
species  is  known  from  Kauai,  Oahu, 
Maui,  Hawaii,  and  Lanai.  On  Lanai,  the 
three  occvurences,  containing  a  total  of 
14  individual  plants,  are  found  on 
privately  owned  land  in  the  Ahakea  and 
Kanepuu  Units  of  KanepuuPreserve, 
and  on  Puhielelu  Ridge  (GDSI  2000; 
HINHP  Database  2000). 

Bonamia  menziesii  is  found  in  dry 
Nestegis  sandwicensis-Diospyros 
sandwicensis  forest  and  dry  Dodonaea 
viscosa  shrubland  at  elevations  between 
315  and  885  m  (1,033  and  2,903  ft). 
Associated  species  include  Bobea  sp. 
(ahakea),  Dianella  sandwicensis  (uki 
uki),  Diospyros  sandwicensis,  Erythrina 
sandwicensis,  Hedyotis  terminalis, 
Melicope  sp.,  Metrosideros  polymorpha, 
Myoporum  sandwicense  (naio), 
Nesoluma  polynesicum,  Nestegis 
sandwicensis  (olopua),  Pisonia  sp. 
(papala  kepau),  Pittosponim  sp. 
(hoawa),  Pouteria  sandwicensis, 
Psydrax  odorata,  or  Rauvolfia 
sandwicensis  (HINHP  Database  2000;  59 
FR  56333). 

The  primary  threats  to  this  species  on 
Lanai  are  habitat  degradation  and 
possible  predation  by  mouflon  sheep 
and  axis  deer;  depressed  reproductive 
vigor  due  to  a  limited  local  gene  pool; 
competition  with  a  variety  of  nonnative 
plant  species,  such  as  Lantana  camara, 
Leucaena  leucocephala  or  Schinus 
terebinthifolius;  and  a  nonnative  beetle 
(Phvsomerus  grossipes)  (Service  1999; 
59  FR  56333). 

Brighamia  rockii  (pua  ala) 

Brighamia  rockii,  a  long-lived 
perennial  member  of  the  bellflower 
family  (Campanulaceae),  grows  as  an 
unbranched  stem-succulent  with  a 
thickened 'stem  that  tapers  from  the 
base.  This  species  is  a  member  of  a 
unique  endemic  Hawaiian  genus  with 
only  one  other  species,  found  on  Kauai, 
from  which  it  differs  by  the  color  of  its 
petals,  its  longer  calyx  (fused  sepals) 
lobes,  and  its  shorter  flower  stalks 
(Lammers  1999). 

Observations  of  Brighamia  rockii  have 
provided  the  following  information:  The 
reproductive  system  is  protandrous, 
meaning  male  flower  parts  are  produced 
before  female  parts,  in  this  case, 
separated  by  several  days;  only  five 
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percent  of  the  flowers  produce  pollen; 
very  few  fruits  are  produced  per 
inflorescence;  there  aie  20  to  60  seeds 
per  capsule;  and  plants  in  cultivation 
have  been  known  to  flower  at  nine 
mouths  of  age.  This  species  was 
observed  in  flower  diuing  August.  Little 
else  is  known  about  the  life  history  of 
Biigbamia  rockii.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  speciflc 
environmental  requirements,  and 
limiting  factors  are  unknown  (HINHP 
Database  2000;  Service  1996b;  57  FR 
46325). 

Historically,  Brighamia  rockii  ranged 
along  the  northern  coast  of  East  Molokai 
from  Kalaupapa  to  Halawa,  may 
possibly  have  grown  on  Maui,  and  was 
last  seen  on  Lanai  in  1911.  Currently,  it 
is  extant  only  on  Molokai  (HINHP 
Database  2000;  Lammers  1999;  Service 
1996b;  57  FR  46325;  K.  Wood,  in  litt. 
2000). 

On  Lanai,  Brighamia  rockii  occiured 
on  sparsely  vegetated  ledges  of  steep, 
rocky,  dry  cliffs,  at  elevations  between 
119  and  756  m  (390  and  2,480  ft)  with 
native  grasses,  sedges,  herbs  and  shrubs 
(Service  1996b;  57  FR  46325;  J.  Lau, 
pers.  comm.,  2001). 

Threats  to  Brighamia  rockii  on  the 
island  of  Lanai  included  habitat 
destruction  from  axis  deer  and  mouflon 
sheep,  competition  with  nonnative 
plants,  and  depressed  reproductive 
vigor  due  to  a  limited  local  gene  pool 
(Service  1996b). 

Cenchrus  agrimonioides  (kamanoihano 
(=  sandbur,  agrimony)) 

Cenchrus  agrimonioides  is  a  short- 
lived perennial  member  of  the  grass 
family  (Poaceae)  with  leaf  blades  that 
are  flat  or  folded  and  have  a  prominent 
midrib.  There  are  two  varieties, 
Cenchrus  agrimonioides  var. 
laysanensis  and  Cenchrus 
agrimonioides  var.  agrimonioides.  They 
differ  from  each  other  in  that  var. 
agrimonioides  has  smaller  bius,  shorter 
stems,  and  narrower  leaves.  This  species 
is  distinguished  from  others  in  the 
genus  by  the  cylindrical  to  lance-shaped 
bur  and  the  arrangement  and  position  of 
the  bristles  (O'Connor  1999). 

Little  is  known  about  the  life  history 
of  Cenchrus  agrimonioides.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown.  This 
species  has  been  observed  to  produce 
fruit  year-round  (Service  1999;  61  FR 
53108). 

Historically,  Cenchrus  agrimonioides 
var.  agrimonioides  was  known  from 
Oahu,  Lanai,  Maui,  and  an 
undociunented  report  from  the  Island  of 


Hawaii.  Historically,  C.  agrimonioides 
var.  laysanensis  was  known  from 
Laysan,  Kure,  and  Midway,  all  within 
what  is  now  the  Northwestern  Hawaiian 
Islands  National  Wildlife  Refuge.  This 
variety  was  never  known  from  the 
island  of  Lanai.  Currently,  Cenchrus 
agrimonioides  var.  agrimonioides  is 
known  from  Oahu  and  Maui.  On  Lanai 
it  was  last  seen  in  1915  (HINHP 
Database  2000;  Service  1999;  61  FR 
53108). 

Cenchrus  agrimonioides  var. 
agrimonioides  was  found  on  slopes  in 
mesic  Metrosideros  polymorpha  forest 
or  shrubland  at  elevations  between  583 
and  878  m  (1,912  and  2,880  ft)  (HINHP 
Database  2000;  Service  1999;  61  FR 
53108;  R.  Hobdy,  pers.  comm.,  2001). 

The  major  threats  to  Cenchrus 
agrimonioides  var.  agrimonioides  on 
Lanai  included  competition  with 
nonnative  plant  species;  browsing  and 
habitat  degradation  by  axis  deer, 
mouflon  sheep,  and  cattle  [Bos  taurus); 
and  depressed  reproductive  vigor  due  to 
a  limited  local  gene  pool  (Service  1999; 
61  FR  53108). 

Centaurium  se^aeoides  (awiwi) 

Centaurium  sebaeoides,  a  member  of 
the  gentian  family  (Gentianaceae),  is  an 
annual  herb  with  fleshy  leaves  and 
stalkless  flowers.  This  species  is 
distinguished  from  Centaurium 
erythraea,  which  is  naturalized  in 
Hawaii,  by  its  fleshy  leaves  and  the 
unbranched  arrangement  of  the  flower 
cluster  (Wagner  et  al.,  1999). 

Centaurium  sebaeoides  has  been 
observed  flowering  in  April.  Flowering 
may  be  induced  by  heavy  rainfall. 
Occurrences  are  found  in  dry  areas,  and 
plants  are  more  likely  to  be  found 
following  heavy  rains.  Little  else  is 
known  about  the  life  history  of 
Centaurium  sebaeoides.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Centaurium  sebaeoides  was 
historically  and  is  currently  known  from 
Kauai,  Oahu,  Molokai,  Lanai,  and  Maui. 
On  Lanai,  there  is  one  occurrence 
containing  between  20  and  30 
individual  plants  in  Maimalei  Valley  on 
privately  owned  land  (HINHP  Database 
2000). 

This  species  is  found  on  dry  ledges  at 
elevations  between  39  and  331  m  (128 
and  1,086  ft).  Associated  species 
include  Hibiscus  brackenridgei  (HINHP 
Database  2000). 

The  major  threats  to  this  species  on 
Lanai  are  competition  from  nonnative 
plant  species,  grazing  and  habitat 
destruction  caused  by  axis  deer  and 


mouflon  sheep,  depressed  reproductive 
vigor,  and  natiual  or  human-caused 
environmental  disturbance  that  could 
easily  be  catastrophic  to  the  only  known 
population  due  to  the  small  number  of 
remaining  individuals  and  the  limited 
and  scattered  distribution  of  the  species 
(HINHP  Database  2000;  Service  1999;  R. 
Hobdy  in  litt.  2002). 

Clermontia  oblongifolia  ssp.  mauiensis 
(oha  wai) 

Clermontia  oblongifolia  ssp. 
mauiensis,  a  short-Hved  pereimial  and  a 
member  of  the  bellflower  family 
(Campanulaceae),  is  a  shrub  or  tree  with 
oblong  to  lance-shaped  leaves  with 
petioles.  Clermontia  oblongifolia  is 
distinguished  from  other  members  of 
the  genus  by  its  calyx  and  corolla, 
which  are  similar  in  color  and  are  each 
fused  into  a  curved  tube  that  falls  off  as 
the  flower  ages.  Clermontia  oblongifolia 
ssp.  mauiensis  is  reported  from  Maui 
and  Lanai,  while  the  other  two 
subspecies  of  this  species  are  only 
known  from  Oahu  and  Molokai 
(Lanuners  1988, 1999;  57  FR  20772). 

Clermontia  oblongifolia  ssp. 
mauiensis  is  known  to  flower  from 
November  to  July.  Little  else  is  known 
about  the  life  history  of  C  oblongifolia 
ssp.  mauiensis.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Rock 
1919;  Service  1997). 

Clermontia  oblongifolia  ssp. 
mauiensis  was  historically  and  is 
currently  known  from  Lanai  and  Maui. 
On  Lanai,  an  unknown  nimiber  of 
individuals  has  been  reported  from 
Kaiholena  Gulch  on  privately  owned 
land  (HINHP  Database  2000;  Lammers 
1999;  57  FR  20772). 

This  plant  typically  grows  in  gulch 
bottoms  in  mesic  forests  at  elevations 
between  700  and  1,032  m  (2,296  and 
3,385  ft)  (HINHP  Database  2000). 

The  threats  to  this  species  on  Lanai 
are  its  vulnerability  to  extinction  from  a 
single  natural  or  hiunan-caused 
enviroiunental  distiubance;  depressed 
reproductive  vigor;  and  habitat 
degradation  by  axis  deer  and  mouflon 
sheep  (Service  1997;  57  FR  20772). 

Ctenitis  squamigera  (pauoa) 

Ctenitis  squamigera  is  a  short-lived 
pereimial  fern  and  a  member  of  the 
spleenwort  family  (Aspleniaceae).  It  has 
a  rhizome  (horizontal  stem),  creeping 
above  the  ground  and  densely  covered 
with  scales  similar  to  those  on  the  lower 
part  of  the  leaf  stalk.  It  can  be  readily 
distinguished  from  other  Hawaiian 
species  of  Ctenitis  by  the  dense  covering 
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of  tan-colored  scales  on  its  frond 
(Wagner  and  Wagner  1992). 

Little  is  known  about  the  life  history 
of  Ctenitis  squamigera.  Its  reproduction 
cycles,  dispersal  agents,  longevity, 
specific  enviroiunental  requirements, 
and  limiting  factors  are  unknown 
(Service  1998a). 

Historically,  Ctenitis  squamigera  was 
recorded  from  Kauai.  Oahu,  Molokai, 
Maui,  Lanai,  and  the  island  of  Hawaii. 
Currently,  it  is  found  on  Oahu,  Molokai, 
Maui,  and  Lanai.  On  Lanai,  there  are 
two  occiurences  totaling  42  individual 
plants  on  privately  owned  land  in  the 
Waiapaa-Kapohaku  area  on  the  leeward 
(southwestern)  side  of  the  island,  and  in 
the  Lopa  and  Waiopa  Gulches  on  the 
windward  (northeastern)  side  (GDSI 
2000;  HINHP  Database  2000;  59  FR 
49025). 

This  species  is  found  in  the  forest 
understory  at  elevations  between  640 
and  944  m  (2,099  and  3,096  ft)  in 
diverse  mesic  forest  and  scrubby  mixed 
mesic  forest.  Associated  native  plant 
species  include  Alpcia  oliviformis, 
Antidesma  spp.,  Blechnum  occidentale 
(NCN),  Boehmeria  grandis  (akolea), 
Carex  meyenii  (I^CN),  Coprosma  spp., 
Cyrtandra  spp.,  Doodia  spp.,  Freycinetia 
arborea,  Melicope  spp.,  Metrosideros 
polymorpha,  Micwlepia  sp.  (NCN), 
Myrsine  spp.,  Nephrolepis  sp. 
(kupukupu),  Nestegis  sandwicensis, 
Peperomia  sp.  (ala  ala  wai  nui), 
Perrottetia  sandwicensis,  Pipturus 
albidus,  Pittosporum  spp., 
Pneumatopteris  sandwicensis, 
Psychotria  spp.,  Sadleria  spp., 
Selaginella  sp.  (lepelepe  a  moa), 
Syzygium  sandwicensis,  Wikstroemia 
spp.,  or  Xylosma  sp.  (HINHP  Database 
2000;  59  FR  49025). 

The  primary  threats  to  this  species  on 
Lanai  are  habitat  degradation  by  axis 
deer  and  mouflon  sheep;  competition 
with  nonnative  plant  species,  especially 
Psidium  cattleianum  and  Schinus 
terebinthifolius;  fire;  decreased 
reproductive  vigor;  and  extinction  from 
naturally  occurring  events  due  to  the 
small  number  of  existing  populations 
and  individuals  (CuUiney  1988;  HINHP 
Database  2000;  Service  1998a:  59  FR 
49025). 

Cvanea  grimesiana  ssp.  grimesiana 
(haha) 

Cyanea  grimesiana  ssp.  grimesiana,  a 
short-lived  perennial  and  a  member  of 
the  bellflower  family  (Campanulaceae), 
is  a  shrub  with  pinnately  divided 
leaves.  This  species  is  distinguished 
from  others  in  this  endemic  Hawaiian 
genus  by  the  pinnately  lobed  leaf 
margins  and  the  width  of  the  leaf 
blades.  This  subspecies  is  distinguished 
from  the  other  two  subspecies  by  the 


shape  and  size  of  the  calyx  lobes,  which 
overlap  at  the  base  (Lammers  1999). 

On  Molokai,  flowering  plants  have 
been  reported  in  July  and  August.  Little 
else  is  known  about  the  life  history  of 
Cyanea  grimesiana  ssp.  grimesiana.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Cyanea  grimesiana  ssp.  grimesiana 
was  historically  and  is  currently  known 
from  Oahu,  Molokai,  Lanai,  and  Maui. 
Currently  on  Lanai  there  are  two 
occiurences  with  at  least  three 
individuals  on  privately  owned  land  in 
Kaiholena  Gulch  and  Waiakeakua  Gulch 
(HINHP  Database  2000;  Service  1999;  61 
FR  53108;). 

This  species  is  typically  found  in 
mesic  forest,  often  dominated  by 
Metrosideros  polymorpha  or 
Metrosideros  polymorpha  and  Acacia 
koa  (koa),  or  on  rocky  or  steep  slopes  of 
streambanks,  at  elevations  between  667 
and  1,032  m  (2,188  and  3,385  ft). 
Associated  native  species  include 
Antidesma  spp.,  Bobea  spp.,  Myrsine 
spp.,  Nestegis  sandwicensis,  Psychotria 
spp.,  OT  Xylosma  sp.  (Service  1999;  61 
FR  53108). 

The  threats  to  this  species  on  Lanai 
are  habitat  degradation  and/or 
destruction  caused  by  axis  deer  and 
mouflon  sheep;  competition  with 
various  nonnative  plants;  random 
naturally  occurring  events  causing 
extinction  due  to  the  small  number  of 
existing  individuals;  fire;  landslides; 
and  predation  by  rats  (Rattus  rattus)  and 
various  species  of  slugs  (Service  1999; 
59  FR  53108). 

Cyanea  lobata  (haha) 

Cyanea  lobata,  a  short-lived  member 
of  the  bellflower  family 
(Campanulaceae),  is  a  sparingly 
branched  perennial  shrub  with  smooth 
to  somewhat  rough  stems  and  oblong, 
irregularly  lobed  leaves.  This  species  is 
distinguished  from  other  species  of 
Cyanea  by  the  siae  of  the  flower  and  the 
irregularly  lobed  leaves  with  petioles 
(Lammers  1990). 

Cyanea  lobata  is  known  to  flower 
from  August  to  February,  even  in 
individuals  as  small  as  50  cm  (20  in)  in 
height.  Little  else  is  known  about  the 
life  history  of  Cyanea  lobata.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements;  and 
limiting  factors  are  unknown  (Degener 
1936;  Rock  1919;  Service  1997;  57  FR 
20772). 

Historically,  Cyanea  lobata  was 
known  from  Lanai  and  West  Maui.  It 
was  last  seen  on  Lanai  in  1934  (GDSI 


2000;  HINHP  Database  2000;  Service 
1997;  57  FR  20772). 

This  species  occurs  in  gulches  in 
mesic  to  wet  forest  and  shrubland  at 
elevations  between  664  and  1,032  m 
(2,178  and  3,385  ft)  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Antidesma  spp., 
Athyrium  spp.  (akolea):  Cyrtandra  spp., 
Freycinetia  arborea,  Metrosideros 
polymorpha,  Morinda  trimera  (noni 
kuahiwi),  Peperomia  spp.,  Pipturus 
albidus,  Pleomele  fernaldii  (halapepe), 
Psychotria  spp.,  Touchardia  latifolia 
(olona),  OT  Xylosma  spp.  (HINHP 
Database  2000;  Service  1997;  57  FR 
20772:  J.  Lau,  pers.  comm.,  2001;  and  R. 
Hobdy,  pers.  comm.,  2001). 

The  threats  to  this  species  on  Lanai 
included  habitat  degradation  by  axis 
deer  and  mouflon  sheep  (Service  1997; 
57  FR  20772). 

Cyperus  trachysanthos  (puukaa) 

Cyperus  trachysanthos,  a  member  of 
the  sedge  family  (Cyperaceae),  is  a 
short-lived  perermial  grass-like  plant 
with  a  short  rhizome.  The  stems  are 
densely  tufted,  obtusely  triangular  in 
cross-section,  tall,  sticky,  and  leafy  at 
the  base.  This  species  is  distinguished 
from  others  in  the  genus  by  the  short 
rhizome,  the  leaf  sheath  with  partitions 
at  the  nodes,  the  shape  of  the  glumes 
(floral  bracts),  and  the  length  of  the 
stems  (Koyama  1999). 

Little  is  known  about  the  life  history 
of  Cyperus  trachysanthos.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Cyperus  trachysanthos 
was  known  on  Niihau  and  Kauai,  and 
from  scattered  locations  on  Oahu, 
Molokai,  and  Lanai.  Ciurently  it  is 
found  on  Kauai,  Niihau  and  Oahu.  It 
was  last  observed  on  Lanai  in  1919 
(GDSI  2000;  HINHP  Database  2000). 

Cyperus  trachysanthos  is  usually 
found  in  seasonally  wet  sites  (mud  flats, 
wet  clay  soil,  or  wet  cliff  seeps)  on 
seepy  flats  or  talus  slopes  in 
Heteropogon  contortus  (pili)  grassland 
at  elevations  between  0  and  46  ra  (0  and 
151  ft).  Hibiscus  tiliaceus  (hau)  is  often 
found  in  association  with  this  species 
(Koyama  1999;  61  FR  53108;  J.  Lau  and 
K.  Wood,  pers.  comms.,  2001). 

On  Lanai,  the  threats  to  this  species 
included  the  loss  of  wetlands  and 
habitat  degradation  by  axis  deer  and 
mouflon  sheep  (Service  1999;  61  FR 
53108;  R.  Hobdy  in  litt.  2002). 

Cyrtandra  munroi  (haiwale) 

Cyrtandra  munroi  is  a  short-lived 
perennial  and  a  member  of  the  African 
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violet  family  (Gesneriaceae).  It  is  a 
shrub  with  opposite,  elliptic  to  almost 
circular  leaves  that  are  sparsely  to 
moderately  hairy  on  the  upper  surface 
and  covered  widi  velvety,  rust-colored 
hairs  underneath.  This  species  is 
distinguished  from  other  species  of  the 
genus  by  the  broad  opposite  leaves,  the 
length  of  the  flower  cluster  stalks,  the 
size  of  the  flowers,  and  the  amount  of 
hair  on  various  parts  of  the  plant 
(Wagner  ef  a/.,  1999). 

The  reproductive  biology  of  some 
species  of  Cyrtandra  has  been  studied, 
but  not  C.  munroi  specifically.  The 
studies  of  other  members  of  the  genus 
suggest  that  a  specific  pollinator  may  be 
necessary  for  successful  pollination. 
Seed  dispersal  may  be  via  birds,  which 
eat  the  fruits.  Flowering  time,  longevity 
of  plants  and  seeds,  specific 
environmental  requirements,  and  other 
limiting  factors  are  unknown  (Service 
1995). 

Cyrtandra  munroi  was  historically 
and  is  currently  known  from  Lanai  and 
Maui.  Currently  on  Lanai  there  are  a 
total  of  two  occurrences  containing  1 7 
individuals  on  privately  owned  land  in 
the  Kapohaku-Waiapaa  area,  and  in  the 
gulch  between  Kunoa  and  Waialala 
gulches  (GDSI  2000;  HINHP  Database 
2000). 

The  habitat  of  this  species  is  diverse 
mesic  forest,  wet  Metrosideros 
polymorpha  forest,  and  mixed  mesic  M. 
polymorpha  forest,  typically  on  rich, 
moderately  steep  gulch  slopes  at 
elevations  between  667  and  1,032  m 
(2,188  and  3,385  ft).  U  occurs  on  soil 
and  rock  substrates  on  slopes  from 
watercourses  in  gulch  bottoms  and  up 
the  sides  of  gulch  slopes  to  near 
ridgetops.  Associated  native  species 
include  Alyxia  oliviformis,  Bobea 
elatior,  Clermontia  spp.,  Coprosma  spp., 
Cyrtandra  grayana,  Dicranopteris 
linearis,  Diospyros  sandwicensis, 
Diplopterygium  pinnatum,  Freycinetia 
arborea,  Hedyotis  acuminata  (au), 
Melicope  spp.,  Myrsine  lessertiana, 
Penrottetia  sandwicensis,  Pipturus 
albidus,  Pittosporum  confertiflorum, 
Pleomele  femaldii,  Pouteria 
sandwicensis,  Psychotria  spp.,  Sadleria 
cyatheoides,  Scaevola  chamissoniana, 
or  Xylosma  hawaiiense  (HINHP 
Database  2000;  Service  1995). 

The  threats  to  this  species  on  Lanai 
are  browsing  and  habitat  distinbance  by 
axis  deer;  competition  with  the 
nonnative  plant  species  Leptospermum 
scoparium,  Melinis  minutiflora 
(molasses  grass),  Myrica  faya,  Paspalum 
conjugatum  (Hilo  grass),  Pluchea 
carolinensis,  Psidium  cattleianum,  or 
Rubus  rosifolius  (thimbleberry); 
depressed  reproductive  vigor;  and  loss 


of  appropriate  pollinators  (Service  1995; 
57  FR  20772). 

DieUia  erecta  (NGN) 

Diellia  erecta,  a  short-lived  perennial 
.fern  in  the  spleenwort  family 
(Aspleniaceae),  grows  in  tufts  of  three  to 
nine  lance-shaped  fronds  emerging  from 
a  rhizome  covered  with  brown  to  dark 
gray  scales.  This  species  differs  from 
other  members  of  the  genus  in  having 
large  brown  or  dark  gray  scales,  fused  or 
separate  sori  along  both  margins,  shiny 
black  midribs  that  have  a  hardened 
surface,  and  veins  that  do  not  usually 
encircle  the  sori  (Degener  and 
Greenwell  1950;  Wagner  1952). 

Little  is  known  about  the  life  history 
of  DieUia  erecta.  Its  reproduction  cycles, 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Diellia  erecta  was  known 
on  Kauai,  Oahu,  Molokai,  Lanai,  Maui, 
and  the  island  of  Hawaii.  Gurrently,  it 
is  known  from  Oahu,  Molokai,  Maui, 
and  the  island  of  Hawaii  and  was 
recently  rediscovered  on  Kauai.  On 
Lanai  it  was  last  seen  in  1929  (HINHP 
Database  2000;  Service  1999). 

This  species  is  found  in  brown 
granidar  soil  with  leaf  litter  and 
occasional  terrestrial  moss  on  north- 
facing  slopes  in  deep  shade  and  on 
steep  slopes  or  gulch  bottoms  in  Pisonia 
spp.  forest  at  elevations  between  651 
and  955  m  (2,135  and  3,132  ft). 
Associated  native  plant  species  include 
native  grasses  or  ferns  (HINHP  Database 
2000;  Service  1999;  J.  Lau  and  K.  Wood, 
pers.  comms.,  2001). 

The  major  threats  to  Diellia  erecta  on 
Lanai  included  habitat  degradation  by 
axis  deer  and  mouflon  sheep,  and 
competition  with  nonnative  plant 
species  (Service  1999;  59  FR  56333). 

Diplazium  molokaiense  (NCN) 

Diplazium  molokaiense,  a  short-lived 
pereimial  fern  and  a  member  of  the 
spleenwort  family  (Aspleniaceae),  has  a 
short  prostrate  rhizome  and  green  or 
straw-colored  leaf  stalks  with  thin- 
textured  fronds.  This  species  can  be 
distinguished  from  other  species  of 
Diplazium  in  the  Hawaiian  Islands  by  a 
combination  of  characteristics, 
including  venation  pattern,  the  length 
and  arrangement  of  the  sori,  frond 
shape,  and  the  degree  of  dissection  of 
the  frond  (Wagner  and  Wagner  1992). 

Little  is  known  about  the  life  history 
of  Diplazium  molokaiense.  Its 
reproduction  cycles,  dispersal  agents, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown  (Service  1998a). 


Historically,  Diplazium  molokaiense 
was  found  on  Kauai,  Oahu,  Molokai, 
Lanai,  and  Maui.  Currently,  this  species 
is  known  only  from  Maui.  It  was  last 
seen  on  Lanai  in  1914  (HINHP  Database 
2000). 

This  species  occurs  in  shady,  damp 
places  in  wet  forests  at  elevations 
between  737  and  1,032  m  (2,417  and 
3,385  ft)  (HINHP  Database  2000;  Service 
1998a;  J.  Lau,  pers.  comm.,  2001). 

The  primary  threats  to  Diplazium 
molokaiense  on  Lanai  included  habitat 
degradation  by  axis  deer  and  mouflon 
sheep,  and  competition  with  nonnative 
plant  species  (HINHP  Database  2000; 
Service  1998a;  59  FR  49025). 

Hedyotis  mannii  (pilo) 

Hedyotis  mannii  is  a  short-lived 
perennial  and  a  member  of  the  coffee 
family  (Rubiaceae).  It  has  smooth, 
usually  erect  stems  30  to  60  cm  (1  to  2 
ft)  long,  which  are  woody  at  the  base  ' 
and  four-angled  or  -winged.  It  is 
distinguished  from  other  species  by  its 
growth  habit,  its  quadrangular  or 
winged  stems,  the  shape,  size,  and 
textine  of  its  leaves,  and  its  dry  capsule, 
which  opens  when  mature  (Wagner  et 
al,  1999). 

Little  is  known  aboufthe  life  history 
of  this  plant.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown  (Service  1996b). 

Hedyotis  mannii  was  once  widely 
scattered  on  Lanai,  West  Maui,  and 
Molokai.  After  a  hiatus  of  50  yearS,  this" 
species  was  rediscovered  in  1987  by 
Steve  Perlman  on  Molokai.  In  addition, 
an  occurrence  was  discovered  on  Maui 
and  two  occurrences,  now  numbering 
between  35  and  40  individual  plants, 
were  discovered  on  Lanai  in  1991  on 
privately  owned  land  in  Maunalei  and 
Hauola  gulches  (GDSI  2000;  HINHP 
Database  20OO;  Service  1996b). 

Hedyotis  mannii  typically  grows  on 
dark,  narrow,  rocky  gulch  walls  and  on 
steep  strecunbanks  in  wet  forests 
between  711  and  1,032  m  (2,332  and 
3,385  ft)  in  elevation.  Associated  plant 
species  include  Carex  meyenii, 
Dryopteris  sandwicensis,  Freycinetia 
arborea,  Sadleria  spp.,  or  Scaevola 
chamissoniana  (HINHP  Database  2000; 
Service  1996b;  J.  Lau,  pers.  comm., 
2001). 

The  primary  threats  to  Hedyotis 
mannii  are  the  limited  number  of 
individuals  which  makes  it  extremely 
vulnerable  to  extinction  from  random 
environmental  events;  habitat 
degradation  caused  by  axis  deer  and 
mouflon  sheep;  and  nonnative  plants, 
such  as  Melinis  minutiflora,  Psidium 
cattleianum.  and  Rubus  rosifolius  (57 
FR  46325). 
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Hesperomannia  arborescens  (NCN) 

Hesperomannia  arborescens,  a  long- 
lived  perennial  of  the  aster  family 
(Asteraceae),  is  a  small  shrubby  tree  that 
usually  stands  1.5  to  5  m  (5  to  16  ft)  tall. 
This  member  of  an  endemic  Hawaiian 
genus  differs  from  other  Hesperomannia 
species  in  having  the  following 
combination  of  characteristics:  Erect  to 
ascending  flower  heads,  thick  flower 
head  stalks,  and  usually  hairless  and 
relatively  narrow  leaves  (Wagner  et  al., 
1999). 

This  species  has  been  observed  in 
flower  from  April  through  June  and  in 
fciiit  dining  March  and  Jime.  Little  else 
is  known  about  the  life  history  of 
Hesperomannia  arborescens.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 
1998b;  59  FR  14482). 

Hesperomannia  arborescens  was 
formerly  known  from  Oahu,  Molokai, 
and  Lanai.  This  species  is  now  known 
from  Oahu,  Molokai,  and  Maui.  It  was 
last  seen  on  Lanai  in  1940  (GDSI  2000; 
HINHP  Database  2000;  Service  1998b; 
59  FR  14482). 

Hesperomannia  arborescens  is  found 
on  slopes  or  ridges  in  lowland  mesic  or 
wet  forest  at  elevations  between  737  and 
1,032  m  (2,417  and  3,385  ft)  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  spp.,  Bobea  spp., 
Cheirodendron  spp.  (olapa),  Cibotium 
spp.  (hapuu),  Clermontia  spp., 
Coprosma  spp.,  Dicranopteris  linearis, 
Freycinetia  arborea,  Isachne 
distichophylla  (ohe),  Machaerina  spp. 
(uki),  Melicope  spp.,  Metrosideros 
polymoqjha,  Myvsine  sandwicensis 
(kolea),  Pipturus  albidus,  Psychotria 
spp.,  Sadleria  spp.  (HINHP  Database 
2000;  Service  1998b;  59  FR  14482;  R. 
Hobdy,  pers.  conun.,  2001). 

The  major  threats  to  Hesperomannia 
arborescens  on  Lanai  inclutled  habitat 
degradation  by  axis  deer  and  mouflon 
sheep,  and  competition  with  nonnative 
plant  species  (HINHP  Database  2000; 
Service  1998b;  59  FR  14482). 

Hibiscus  brackenridgei  (mao  hau  hele) 

Hibiscus  brackenridgei,  a  short-lived 
perennial  and  a  member  of  the  mallow 
family  (Malvaceae),  is  a  sprawling  to 
erect  shrub  or  small  tree.  This  species 
differs  from  other  members  of  the  genus 
in  having  the  following  combination  of 
characteristics:  Yellow  petals,  a  calyx 
consisting  of  triangular  lobes  with 
raised  veins  and  a  single  midrib,  bracts 
attached  below  the  calyx,  and  thin 
stipules  (leaf  bracts)  that  fall  off,  leaving 
an  elliptical  scar. 


Two  subspecies  are  currently 
recognized,  Hibiscus  brackenridgei  ssp. 
brackenridgei  and  H.  brackenridgei  ssp. 
mokuleianus  (Bates  1999). 

Hibiscus  brackenridgei  is  known  to 
flower  continuously  from  early  February 
through  late  May,  and  intermittently  at 
other  times  of  year.  Intermittent 
flowering  may  possibly  be  related  to  day 
length.  Little  else  is  known  about  the 
life  history  of  this  plant.  Pollination 
biology,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Hibiscus  brackenridgei 
was  known  from  the  islands  of  Kauai, 
Oahu,  Lanai,  Maui,  Molokai,  and  the 
island  of  Hawaii.  Hibiscus  brackenridgei 
was  collected  from  an  undocumented 
site  on  Kahoolawe,  though  the 
subspecies  has  never  been  determined. 
Currently,  H.  brackenridgei  ssp. 
mokuleianus  is  only  known  from  Oahu. 
Hibiscus  brackenridgei  ssp. 
brackenridgei  is  cmrently  known  from 
Lanai,  Maui,  and  the  island  of  Hawaii. 
On  Lanai,  there  are  two  occurrences 
containing  an  unknown  niunber  of 
individuals  on  privately  owned  land; 
one  occurrence  is  known  from  Keamuku 
Road,  one  from  a  fenced  area  on  the  dry 
plains  of  Kaena  Point.  Outplanted 
individuals  that  were  initially  planted 
in  Kanepuu  Preserve  now  appear  to  be 
reproducing  natinally  (GDSI  2000; 
HINHP  Database  2000:  Service  1999; 
Wesley  Wong,  Jr.,  in  litt.  1998). 

Hibiscus  brackenridgei  ssp. 
brackenridgei  occins  in  lowland  dry  to 
mesic  forest  and  shrubland  between  0 
and  645  m  (0  and  2,116  ft)  in  elevation. 
Associated  plant  species  include 
Dodonaea  viscosa,  Isachne 
distichophylla,  Psydrax  odorata,  or  Sida 
fallax  (HINHP  Database  2000;  Service 
1999). 

The  primary  threats  to  Hibiscus 
brackenridgei  ssp.  brackenridgei  on 
Lanai  are  habitat  degradation;  possible 
predation  by  axis  deer,  mouflon  sheep, 
and  rats;  competition  with  normative 
plant  species;  fire;  and  susceptibility  to 
extinction  caused  by  naturally  occurring 
events  or  reduced  reproductive  vigor 
(Service  1999;  59  FR  56333;  R.  Hobdy  in 
litt.  2002). 

Isodendrion  pyrifolium  (wahine  noho 
kula) 

Isodendrion  pyrifolium,  a  short-lived 
perennial  of  the  violet  family 
(Violaceae),  is  a  small,  branched  shrub 
with  elliptic  to  lance-shaped  leaf  blades. 
The  papery-textmed  blade  has 
moderately  Tiairy  veins.  Below  the 
petiole  are  oval,  hairy  stipules.  The  fruit 
is  a  three-lobed,  oval  capsule. 
Isodendrion  pyrifolium  is  distinguished 


from  other  species  in  the  genus  by  its 
smaller,  green-yellow  flowers,  and  hairy 
stipules  and  leaf  veins  (Wagner  et  al., 
1999). 

Dvuing  periods  of  drought,  this 
species  will  drop  all  but  the  newest 
leaves.  After  sufficient  rains,  the  plants 
produce  flowers  with  seeds  ripening 
one  to  two  months  later.  Little  else  is 
known  about  the  life  history  of 
Isodendrion  pyrifolium.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requfrements,  and 
limiting  factors  are  unknown  (Service 
1996a:  59  FR  10305). 

Isodendrion  pyrifolium  was 
historically  foxmd  on  six  of  the 
Hawaiian  Islands:  Niihau,  Oahu, 
Molokai,  Lanai,  Maui,  and  the  island  of 
Hawaii.  Currently  it  is  found  only  on 
the  island  of  Hawaii.  It  was  last  seen  on 
Lanai  in  1870  (GDSI  2000;  HINHP 
Database  2000;  Service  1996a;  59  FR 
10305). 

On  Lanai,  Isodendrion  pyrifolium 
occurred  in  dry  shrubland  at  elevations 
between  132  and  574  m  (433  and  1,883 
ft)  with  one  or  more  of  the  following 
associated  native  plant  species: 
Dodonaea  viscosa,  Heteropogon 
contortus,  Lipochaeta  or  Melanthera 
spp.  (nehe),  or  Wikstroemia  oahuensis 
(akia)  (Service  1996a;  59  FR  10305;  J. 
Lau  and  R.  Hobdy,  pers.  comms.,  2001). 

Nothing  is  known  of  the  threats  to 
Isodendrion  pyrifolium  on  the  island  of 
Lanai  because  the  species  was  last  seen 
there  in  1870. 

Mariscus  fauriei  (NCN) 

Mariscus  fauriei,  a  member  of  the 
sedge  family  (Cyperaceae),  is  a  short- 
lived pereimial  plant  with  somewhat 
enlarged  underground  stems  and  three- 
angled,  single  or  grouped  aerial  stems 
10  to  50  cm  (4  to  20  in)  tall.  This  species 
differs  from  others  in  the  genus  in 
Hawaii  by  its  smaller  size  and  its  more 
narrow,  flattened,  and  more  spreading 
spikelets  (flower  clusters)  (Koyama 
1990;  59  FR  10305). 

Little  is  known  about  the  life  history 
oi  Mariscus  fauriei.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (USFWS 
1996a). 

Historically,  Mariscus  fauriei  was 
found  on  Molokai,  Lanai,  and  the  island 
of  Hawaii.  It  currently  occurs  on 
Molokai  and  the  island  of  Hawaii.  It  was 
last  seen  on  Lanai  in  1929  (GDSI  2000; 
HINHP  Database  2000;  Service  1996a; 
59  FR  10305). 

Nothing  is  knowna  of  the  preferred 
habitat  of  or  native  plant  species 
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associated  with  Mariscus  fauriei  on  the 
island  of  Lanai  (Service  1996a). 

Nothing  is  known  of  the  threats  to 
Mariscus  fauriei  on  the  island  of  Lanai 
(Service  1996a). 

Melicope  munroi  (alani) 

Melicope  munroi,  a  long-lived 
perennial  of  the  rue  (citrus)  family 
(Rutaceae),  is  a  sprawling  shrub  up  to  3 
m  (10  ft)  tall.  The  new  growth  of  this 
species  has  minute  hairs.  This  species 
differs  from  other  Hawaiian  members  of 
the  genus  in  the  shape  of  the  leaf  and 
the  length  of  the  inflorescence  (flower 
cluster)  stalk  (Stone  et  ai,  1999). 

Little  is  known  about  the  life  history 
of  Melicope  munroi.  Its  flowering 
C3rcles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
2001). 

Historically,  this  species  was  known 
from  the  Lanaihale  summit  ridge  of 
Lanai  and  above  Kamalo  on  Molokai. 
Currently,  Melicope  munroi  is  known 
only  from  the  Lanaihale  summit  ridge 
on  Lanai.  There  are  two  occurrences 
totaling  an  estimated  35  individual 
plants  on  privately  owned  land  on  the 
Lanaihale  simunit,  head  of  Hauola 
gulch,  Waialala  gulch,  and  the  ridge  of 
Waialala  gulch  (GDSI  2000;  HINHP 
Database  2000;  Service  2001;  64  FR 
48307). 

Melicope  munroi  is  typically  foimd  on 
slopes  in  lowland  wet  shrublands,  at 
elevations  of  701  and  1,032  m  (2,299 
and  3,385  ft).  Associated  native  plant 
species  include  Broussaisia  arguta, 
Cheirodcndron  trigynum,  Coprosma 
spp.,  Dicranopteris  linearis, 
Diplopterygium  pinnatum,  Machaerina 
angustifolia,  other  Melicope  spp.,  or 
Metrosideros  polymorpha  (HINHP 
Database  2000;  Service  2001). 

The  major  threats  to  Melicope  munroi 
on  Lanai  are  trampling,  browsing,  and 
habitat  degradation  by  axis  deer  and 
competition  with  the  nonnative  plant 
species  Leptospermum  scoparium  and 
Psidium  cattleianum.  In  addition,  the 
limited  number  of  individuals  in  the 
two  remaining  occurrences  makes  it 
extremely  vulnerable  to  extinction  from 
random  environmental  events  (HINHP 
Database  2000;  Service  2001;  64  FR 
48307). 

Neraudia  sericea  (NCN) 

Neraudia  sericea,  a  short-lived 
perermial  member  of  the  nettle  family 
(Urticaceae),  is  a  3  to  5  m  (10  to  16  ft) 
tall  shrub  with  densely  hairy  branches. 
The  lower  leaf  surface  is  densely 
covered  with  irregularly  curved,  silky 
gray  to  white  hairs  along  the  veins. 
Neraudia  sericea  differs  from  the  other 


four  species  of  this  endemic  Hawaiian 
genus  by  the  density,  length,  color,  and 
posture  of  the  hairs  on  the  lower  leaf 
surface  and  by  its  mostly  entire  leaf 
margins  (Wagner  et  al.,  1999). 

Little  is  known  about  the  life  history 
of  Neraudia  sericea.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Nemudia  sericea  was  historically 
found  on  Molokai,  Lanai,  Maui,  and 
Kahoolawe.  Currently,  this  species  is 
extant  on  Molokai  and  Maui.  It  was  last 
seen  on  Lanai  in  1913  (GDSI  2000; 
HINHP  Database  2000;  Service  1999;  59 
FR  56333). 

Neraudia  sericea  generally  occurs  in 
gulch  slopes  or  gulch  bottoms  in  dry- 
mesic  or  mesic  forest  at  elevations 
between  693  and  869  m  (2,273  and 
2,850  ft).  Associated  native  species 
include  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Metrosideros 
polymorpha,  or  Nestegis  sandwicensis 
(HINHP  Database  2000;  59  FR  56333;  J. 
Lau,  pers.  comm.,  2001). 

The  primary  threats  to  Nemudia 
sericea  on  Lanai  included  habitat 
degradation  by  pigs  {Sus  scrofa),  and 
goats  (currently  axis  deer  and  mouflon 
sheep),  and  competition  with  nonnative 
plant  species  (Service  1999;  59  FR 
56333). 

Portulaca  sclerocarpaipoe) 

Portulaca  sclerocarpa  of  the  purslane 
family  (Portulacaceae)  is  a  short-lived 
perennial  herb  with  a  tuberous  taproot 
and  has  stems  up  to  about  20  cm  (8  in) 
long.  The  succulent,  grayish-green 
leaves  are  almost  circular  in  cross- 
section.  The  petals  are  white,  pink,  or 
pink  with  a  white  base.  The  hardened 
capsules  open  very  late  or  not  at  all,  and 
contain  dark  reddish-brown  seeds.  This 
species  differs  from  other  native  and 
naturalized  species  of  the  genus  in 
Hawaii  by  its  woody  taproot,  its  narrow 
leaves,  and  the  colors  of  its  petals  and 
seeds.  Its  closest  relative,  P.  villosa, 
differs  mainly  in  its  thinner-walled, 
opening  capsule  (Wagner  et  al.,  1999). 

This  species  has  been  observed  in 
flower  during  March,  June,  and 
December.  The  presence  of  juveniles 
indicated  that  pollination  and 
germination  were  occurring.  Pollination 
vectors,  seed  dispersal  agents,  longevity 
of  plants  and  seeds,  specific 
environmental  requirements,  and  other 
limiting  factors  are  unknown  (Service 
1996a). 

Portulaca  sclerocarpa  was  historically 
and  is  currently  found  on  the  island  of 
Hawaii,  and  on  an  islet  (Poopoo  Islet) 
off  the  south  coast  of  the  island  of  Lanai. 


The  Lanai  occurrence  on  privately 
owned  land  contains  about  10  plants. 
Poopoo  Islet  is  a  small  rocky  outcrop,  1 
ha  (2.4  ac)  in  area  and  approximately 
200  m  (600  ft)  from  the  south  shoreline, 
and  is  considered  part  of  the  island  of 
Lanai  (GDSI  2000;  HINHP  Database 
2000;  Service  1996a). 

This  species  grows  on  exposed  ledges 
in  thin  soil  in  coastal  communities  at 
elevations  between  0  and  82  m  (0  and 
269  ft)  (HINHP  Database  2000;  Wagner 
efai..  1999). 

The  major  threats  to  Portulaca 
sclerocarpa  on  Lanai  are  herbivory  by 
the  larvae  of  a  nonnative  sphinx  moth 
(Hyles  lipeata);  competition  from 
nonnative  plants;  and  fire  (Service 
1996a;  59  FR  10305;  Frank  Howarth, 
Bishop  Museum,  in  litt.  2000). 

Sesbania  tomentosa  (ohai) 

Sesbania  tomentosa,  a  member  of  the 
pea  family  (Fabaceae),  is  typically  a 
sprawling  short-lived  perennial  shrub, 
but  may  also  be  a  small  tree.  Each 
compound  leaf  consists  of  18  to  38 
oblong  to  elliptic  leaflets,  which  are 
usually  sparsely  to  densely  covered 
with  silky  hairs.  The  flowers  are  a 
salmon  color  tinged  with  yellow, 
orange-red,  scarlet  or,  rarely,  pure 
yellow.  Sesbania  tomentosa  is  the  only 
endemic  Hawaiian  species  in  the  genus, 
differing  from  the  naturalized  S.  sesban 
by  the  color  of  the  flowers,  the  longer 
petals  and  calyx,  and  the  niunber  of 
seeds  per  pod  (Geesink  et  aL,  1999). 

The  pollination  biology  of  Sesbania 
tomentosa  has  been  studied  by  David 
Hopper,  University  of  Hawaii.  His 
findings  suggest  that  although  many 
insects  visit  Sesbania  flowers,  the 
majority  of  successful  pollination  is 
accomplished  by  native  bees  of  the 
genus  Hylaeus,  and  that  occurrences  at 
Kaena  Point  on  Oahu  are  probably 
pollinator-limited.  Flowering  at  Kaena 
Point  is  highest  during  the  winter-spring 
rains,  and  gradually  declines  throughout 
the  rest  of  the  year.  Other  aspects  of  this 
plant's  life  history  are  unknown 
(Service  1999). 

Currently,  Sesbania  tomentosa  occurs 
on  six  of  the  eight  main  Hawaiian 
Islands  (Kauai,  Oahu,  Molokai, 
Kahoolawe,  Maui,  and  Hawaii)  and  on 
two  islands  in  the  Northwestern 
Hawaiiaa  Islands  (Nihoa  and  Necker). 
Although  once  found  on  Niihau  and 
Lanai,  it  is  no  longer  extant  on  those 
islands.  It  was  last  seen  on  Lanai  in 
1957  (GDSI  2000;  HINHP  Database  2000; 
59  FR  56333). 

Sesbania  tomentosa  is  found  on 
sandy  beaches,  dunes,  or  pond  margins 
at  elevations  between  44  and  221  m  (144 
and  725  ft).  It  commonly  occurs  in 
coastal  dry  shrublands  or  mixed  coastal 
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dry  cliffs  with  the  associated  native 
plant  species  Chamaesyce  celastroides 
(akoko),  Cuscuta  sandwichiana 
(kaunaoa),  Dodonaea  viscosa. 
Heteropogon  contortus,  Myoporum 
sandwicense,  Nama  sandwicensis 
(hinahina  kahakai],  Scaevola  sericea 
(naupaka  kahakai),  Sida  fallax, 
Sporobolus  virginicus  (akiaki),  Vitex 
rotundifolia  (kolokolo  kahakai),  or 
Waltheria  indica  (uhaloa)  (HINHP 
Database  2000;  Service  1999;  K.  Wood, 
pers.  comm.,  2001). 

The  primary  threats  to  Sesbania 
tomentosa  on  Lanai  included  habitat 
degradation  caused  by  competition  with 
various  nonnative  plant  species;  lack  of 
adequate  pollination;  seed  predation  by 
rats,  mice  (Mus  musculus)  and, 
potentially,  nonnative  insects;  and  fire 
(Service  1999;  59  FR  56333). 

Silene  lanceolata  (NCN) 

Silene  lanceolata,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  an 
upright,  short-lived  perennial  plant  with 
stems  15  to  51  cm  (6  to  20  in)  long, 
which  are  woody  at  the  base.  The 
flowers  are  white  with  deeply  lobed, 
clawed  petals.  This  species  is 
distinguished  from  S.  alexandri  by  its 
smaller  flowers  and  capsules  and  its 
stamens,  which  are  shorter  than  the 
sepals  (Wagner  et  al.,  1999). 

Little  is  known  about  the  life  history 
of  Silene  lanceolata.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996b;  57  FR  46325). 

The  historical  range  of  Silene 
lanceolata  includes  five  Hawaiian 
Islands:JCauai,  Oahu,  Molokai,  Lanai, 
and  Hawaii.  Silene  lanceolata  is 
presently  extant  on  the  islands  of 
Molokai,  Oahu,  and  Hawaii.  It  was  last 
observed  on  Lanai  in  1930  (GDSl  2000; 
Service  1996b;  57  FR  46325). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Silene  lanceolata  on  the 
island  of  Lanai  (Service  1996b). 

Nothing  is  known  of  the  threats  to 
Silene  lanceolata  on  the  island  of  Lanai 
(Service  1996b). 

Solanum  incompletum  (popolo  ku  mai) 

Solanum  incompletum.  a  short-lived 
perennial  member  of  the  nightshade 
family  (Solanaceae),  is  a  woody  shrub. 
Its  stems  and  lower  leaf  surfaces  are 
covered  with  prominent  reddish 
prickles  or  sometimes  with  yellow  fuzzy 
hairs  on  young  plant  parts  and  lower 
leaf  surfaces.  This  species  differs  from 
other  native  members  of  the  genus  by 
being  generally  prickly  and  having 
loosely  clustered  white  flowers,  curved 


anthers  about  2  mm  (0.08  in)  long,  and 
berries  1  to  2  cm  (0.4  to  0.8  in)  in 
diameter  (Symon  1999). 

Little  is  known  about  the  life  history 
of  Solanum  incompletum.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Historically,  Solanum  incompletum 
was  knoum  on  Lanai,  Maui,  and  the 
island  of  Hawaii.  According  to  David 
Symon  (1999),  the  known  distribution 
of  Solanum  incompletum  also  extended 
to  the  islands  of  Kauai  and  Molokai. 
Currently,  Solanum  incompletum  is 
only  known  from  the  island  of  Hawaii. 
It  was  last  seen  on  Lanai  in  1925 
(HINHP  Database  2000;  Service  1999). 

On  Lanai,  Solanum  incompletum 
occurred  on  broad,  gently  sloping  ridges 
in  dry,  Dodonaea  viscosa  shrubland,  at 
elevations  between  151  and  372  m  (495 
and  1,220  ft)  with  one  or  more  of  the 
following  associated  native  plant 
species:  Heteropogon  contortus, 
Lipochaeta  or  Melanthera  spp.,  or 
Wikstroemia  oahuensis  (Service  1999;  J. 
Lau,  pers  comm.,  2001). 

On  Lanai,  the  threats  to  Solanum 
incompletum  included  habitat 
destruction  by  goats  and  pigs  (more 
recently  axis  deer)  and  competition  with 
various  normative  plants  (Service  1999). 

Spermolepis  hawaiiensis  (NCN) 

Spermolepis  hawaiiensis,  a  member  of 
the  parsley  family  (Apiaceae),  is  a 
slender  annual  herb  with  few  branches. 
Its  leaves  are  dissected  into  narrow, 
lance-shaped  divisions.  Spermolepis 
hawaiiensis  is  the  only  member  of  the 
genus  native  to  Hawaii.  It  is 
distinguished  from  other  native 
members  of  the  family  by  being  a  non- 
succulent  annual  with  an  umbrella- 
shaped  inflorescence  (Constance  and 
Affolter  1999). 

Little  is  known  about  the  life  history 
of  Spermolepis  hawaiiensis. 
Reproductive  cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Spermolepis  hawaiiensis 
was  known  fiom  Kauai,  Oahu,  Lanai, 
and  the  island  of  Hawaii.  Based  on 
recent  collections,  it  is  now  known  to  be 
extant  on  those  four  islands,  Molokai, 
and  Maui.  On  Lanai,  this  species  is 
known  from  three  occurrences  of  570  to 
620  individuals  on  privately  owned 
land  in  the  southern  edge  of  Kapoho 
Gulch,  Kamiki  Ridge,  and 
approximately  274  m  (900  ft)  downslope 
of  Puu  Manu  (HINHP  Database  2000; 
Service  1999;  59  FR  56333;  R.  Hobdy, 
pers.  comm..  2000). 


Spermolepis  hawaiiensis  is  known 
from  gulch  slopes  and  ridge  tops  in  dry 
forests  dominated  by  Diospyros 
sandwicensis  or  shrublands  dominated 
by  Dodonaea  viscosa  at  elevations 
between  402  and  711  m  (1,319  and 
2,332  ft).  Associated  native  plant 
species  include  Nesoluma  polynesicum, 
Nestegis  sandwicensis,  Psydrax  odorata, 
or  Rauvolfia  sandwicensis  (HINHP 
Database  2000;  Service  1999;  R.  Hobdy, 
pers.  comm.,  2000;  J.  Lau,  pers.  comm., 
2001). 

The  primary  threats  to  Spermolepis 
hawaiiensis  on  Lanai  are  habitat 
degradation  by  axis  deer,  competition 
with  various  nonnative  plants,  such  as 
Lantana  camara;  and  erosion, 
landslides,  and  rockslides  due  to  natural 
weathering,  which  result  in  the  death  of 
individual  plants  as  well  as  habitat 
destruction  (Service  1999;  59  FR  56333; 
R.  Hobdy,  pers.  comm.,  2000). 

Tetramolopium  lepidotum  ssp. 
lepidotum  (NCN) 

Tetramolopium  lepidotum  ssp. 
lepidotum,  a  member  of  the  aster  family 
(Asteraceae),  is  an  erect  shrub  12  to  36 
cm  (4.7  to  14  in)  tall,  branching  near  the 
ends  of  the  stems.  The  leaves  are  lance- 
shaped  and  wider  at  the  leaf  tip.  This 
species  can  be  distinguished  from  the 
other  extant  species  on  Oahu  by  its 
hermaphroditic  disk  flowers  and  its 
inflorescence  of  six  to  12  heads  (Lowrey 
1999). 

Tetramolopium  lepidotum  ssp. 
lepidotum  is  a  short-lived  perennial  that 
has  been  observed  producing  flowers 
and  fruit  from  April  through  July.  No 
further  information  is  available  on 
reproductive  cycles,  longevity,  specific 
environmental  requirements,  or  limiting 
factors  (Service  1998b;  56  FR  55770). 

Historically,  Tetramolopium 
lepidotum  ssp.  lepidotum  was  known 
ft'om  Oahu  and  Lanai.  It  ciurently 
occurs  only  on  Oahu.  It  was  last  seen  on 
Lanai  in  1928  (Environmental  Division 
of  the  Army  Database  2001;  GDSI  2000; 
HINHP  Database  2000;  Service  1998b; 
56  FR  55770). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Tetramolopium 
lepidotum  ssp.  lepidotum  on  the  island 
of  Lanai  (Service  1998b). 

Nothing  is  known  of  the  threats  to 
Tetramolopium  lepidotum  ssp. 
lepidotum  on  the  island  of  Lanai 
(Service  1998b). 

Tetramolopium  remyi  (NCN) 

Tetramolopium  remyi,  a  short-lived 
perermial  member  of  the  sunflower 
family  (Asteraceae),  is  a  many  branched, 
decumbent  or  occasionally  erect  shrub 
up  to  about  38  cm  (15  in)  tall.  The 
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mouflon  sheep  and  axis  deer; 
competition  with  various  nonnative 
plant  species;  fire;  and  random  naturally 
occurring  events  causing  extinction  and 
or  reduced  reproductive  vigor  of  the 
only  remaining  individual  on  Lanai 
(Service  1999). 

Zanthoxylum  hawaiiense  (ae) 

Zanthoxylum  hawaiiense  is  a 
medium-sized  tree  in  the  rue  (citrus) 
family  (Rutaceae)  with  pale  to  dark  gray 
bark,  and  lemon-scented  leaves, 
composed  of  three  small  leaflets.  A 
long-lived  perennial  tree,  Z.  hawaiiense 
is  distinguished  from  other  Hawaiian 
members  of  the  genus  by  several 
characteristics:  Three  leaflets  all  of 
similar  size,  one  joint  on  the  lateral  leaf 
stalk,  and  sickle-shaped  fruits  with  a 
rounded  tip  (Stone  et  al..  1999). 

Little  is  known  about  the  life  history 
oi  Zanthoxylum  hawaiiense.  Its     • 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a). 

Historically,  Zanthoxylum  hawaiiense 
was  known  from  five  islands:  Kauai, 
Molokai,  Lanai,  Maui,  and  the  island  of 
Hawaii.  Currently,  Zanthoxylum 
hawaiiense  is  found  on  Kauai.  Molokai, 
Maui,  and  the  island  of  Hawaii,  h  was 
last  seen  on  Lanai  in  1947  (GDSI  2000; 
HINHP  Database  2000). 

Nothing  is  known  of  the  preferred      » 
habitat  of  or  native  plant  species 
associated  with  Zanthoxylum 
hawaiiense  on  the  island  of  Lanai 
(Service  1996a). 

Nothing  is  known  of  the  threats  to 
Zanthoxylum  hawaiiense  on  the  island 
of  Lanai  (Service  1996a). 

A  summary  of  occurrences  and 
landownership  for  the  37  plant  species 
reported  from  the  island  of  Lanai  is 
given  in  Table  2. 

Table  2.— Summary  of  Existing  Occurrences  on  Lanai,  and  Lancx)wnership  for  37  Species  Reported  From 

Lanai 


stems,  leaves,  flower  bracts,  and  fruit 
are  covered  with  sticky  hairs. 
Tetramolopium  remyi  has  the  largest 
flower  heads  in  the  genus.  Two  other 
species  of  the  genus  are  known 
historically  from  Lanai,  but  both  have 
purplish  rather  than  yellow  disk  florets 
and  from  four  to  60  rather  than  one 
flower  head  per  branch  (Lowrey  1999). 

Tetramolopium  remyi  flowers 
between  April  and  January.  Field 
observations  suggest  that  the  population 
size  of  the  species  can  be  profoundly 
affected  by  variability  in  annual 
precipitation.  The  adult  plants  may 
succumb  to  prolonged  drought,  but 
apparently  there  is  a  seedbank  in  the 
soil  that  can  replenish  the  population 
diuring  favorable  conditions.  Such  seed 
banks  are  of  great  importance  for  arid- 
dwelling  plants  to  allow  populations  to 
persist  through  adverse  conditions. 
Success  in  greenhouse  cultivation  of 
these  plants  with  much  higher  water 
availability  implies  that,  although  these 
plants  are  drought-tolerant,  perhaps  the 
dry  conditions  in  which  they  currently 
exist  are  not  optimum,  hidividual  plants 
are  probably  not  long-lived.  Pollination 
is  hypothesized  to  be  by  butterflies, 
bees,  or  flies.  Seed  dispersal  agents, 
environmental  requirements,  and  other 
limiting  factors  are  unknown  (Lowrey 
1986;  Service  1995). 

Historically,  the  species  was  known 
from  Maui  and  Lanai.  CvnTently, 
Tetramolopium  remyi  is  known  only 
from  one  occurrence  on  Lanai  on 
privately  owned  land  near  Awehi  Road, 
with  a  total  of  approximately  150  plants 
(GDSI  2000;  HINHP  Database  2000). 

Tetmmolopium  remyi  is  found  in  red, 
sandy,  loam  soil  in  dry  Dodonaea 
viscosa-Heteropogon  contortus 
commimities  at  elevations  between  65 
and  485  m  (213  and  1.591  ft). 
Commonly  associated  native  species 
include  Bidens  mauiensis  (kookoolau), 
Melanthera  lavarum  (nehe),  Waltheria 


indica,  or  Wikstroemia  oahuensis 
(HINHP  Database  2000). 

Browsing  by  axis  deer  and  mouflon 
sheep  and  competition  from  nonnative 
species,  primarily  Andropogon 
virginicus  (broomsedge)  and  Panicum 
maximum  (guinea  grass),  are  the  main 
threats  to  the  species  on  Lanai.  Fire  is 
also  a  potential  threat  (Service  1995;  56 
FR  47686). 

Vigna  o-wahuensis  (NCN) 

Vigna  o-wahuensis,  a  member  of  the 
legume  family  (Fabaceae),  is  a  slender, 
twining,  short-lived  perennial  herb  with 
fuzzy  stems.  Each  leaf  is  made  up  of 
three  leaflets,  which  vary  in  shape  from 
round  to  linear.  This  species  differs 
from  others  in  the  genus  by  its  thin 
yellowish  petals,  sparsely  hairy,  calyx, 
and  thin  pods,  which  may  or  may  not 
be  slightly  inflated  (Geesink  et  al., 
1999). 

Little  is  known  about  the  life  history 
of  Vigna  o-wahuensis.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
envfronmental  requirements,  and 
limiting  factors  are  unknowm  (Service  ■ 
1999). 

Historically,  Vigna  o-wahuensis  was 
known  from  Niihau,  Oahu,  and  Maui. 
Based  on  recent  collections,  Vigna  o- 
wahuensis  is  now  known  to  be  extant  on 
the  islands  of  Molokai,  Maui,  Lanai, 
Kahoolawe,  and  Hawaii.  On  Lanai,  one 
occiurence  with  at  least  one  individual 
is  knowrn  from  Kanepuu  on  privately 
owned  land  (GDSI  2000;  HINHP 
Database  2000;  Service  1999;  J.  Lau,  in 
litt.  2000). 

On  Lanai,  Vigna  o-wahuensis  is  found 
in  Nestegis  sandwicensis  or  Diospyros 
sandwicensis  dry  forest  at  elevations 
between  98  and  622  m  (321  and  2,040 
ft)  (HINHP  Database  2000;  59  FR  56333; 
J.  Lau,  pers.  conun.,  2001). 

Threats  to  Vigna  o-wahuensis  on 
Lanai  include  habitat  degradation  by 


Species 


Abutilon  eremitopetalum 

Adenophorus  periens 

Bidens  micrantha  

Bonamia  menziesii 

Brighamia  rockii  

Cenchrus  agrimonioides 

Centaurium  set>aeoides 

Clermontia  oblongifolia  ssp.  mauiensis 

Ctenitis  squamigera  

Cyanea  grimesiana  ssp.  grimesiana  .... 

Cyanea  lobata 

Cyanea  macrostegia  ssp.  gibsonii 

Cypeais  tractiysanttios 

Cyrtandra  munroi 


Number  of 

current 
occurrences 


Landownership 


Federal 


State 


Prtvale 


X 
X 


X 
X 
X 
X 


X 

"x 
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Species 


Diellia  erecta 

Diplazium  molokaiense 

Gahnia  lanaiensis  

Hedyotis  mannii  

Hedyotis  schlechtendahliana  var.  remyi .. 

Hesperomannia  arborescens 

Hibiscus  bracl<ennclgei 

Isodendhon  pyhfolium 

Labordia  tinifolia  var.  lanaiensis  

Mariscus  fauriei 

Melicope  munroi 

Neraudia  sericea 

Phyllostegia  glabra  var.  lanaiensis 

Portulaca  sclerocarpa 

Sesbania  tomentosa 

Silene  lanceolata  

Solanum  incompletun) .... 

Spermolepis  hawaiiensis  

Tetramolopium  lepidotum  ssp.  lepidotum 

Tetramolopium  remyi 

Vigna  o-wahuensis  

Viola  lanaiensis 

Zanthoxylum  hawaiiense  


Number  of 

current 
occurrences 

Landowners  tiip 

Federal 

State 

Private 

0 

0 

1 

X 

2 

X 

2 

X 

0 

3 

X 

0 

1 

X 

0 

2 

X 

0 

0 

1 

X 

0 

0 

0 

3 

X 

0 

1 

X 

1 

X 

2 

X 

0 

. 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  (16  U.S.C.  1531  et  seq.), 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94—51,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  document,  Bonamia 
menziesii,  Brighamia  rockii,  Cyanea 
lobata  (as  C.  baldwinii),  Gahnia 
lanaiensis,  Hedyotis  mannii  (as  H. 
thyrsoidea  var.  tbyrsoidea), 
Hesperomannia  arborescens  (as  H. 
arborescens  var.  bushiana  and  var. 
swezeyi).  Hibiscus  brackenridgei  (as  H. 
brackenridgei  var.  brackenridgei,  var. 
mokuleianus,  and  var.  "from  Hawaii"), 
Neraudia  sericea  (as  N.  kahoolawensis), 
Portulaca  sclerocarpa,  Sesbania 
tomentosa  (as  S.  hqbdyi  and  S. 
tomentosa  var.  tomentosa),  Silene 
lanceolata,  Solanum  incompletum  (as  S. 
haleakalense  and  S.  incompletum  var. 
glabratum,  var.  incompletum,  and  var. 
mauiensis),  Tetramolopium  lepidotum 
sspr4epidotum,  Vigna  o-wahuensis  (as 
V.  sandivicensis  var.  heterophylla  and 
var.  sandwicensis),  Viola  lanaiensis,  and 


Zanthoxylum  hawaiiense  (as  Z. 
hawaiiense  var.  citiodora)  were 
considered  endangered;  Cyrtandra 
munroi,  Diellia  erecta,  Labordia  tinifolia 
var.  lanaiensis,  and  Zanthoxylum 
hawaiiense  (as  Z.  hawaiiense  var. 
hawaiiense  and  var.  velutinosum)  were 
considered  threatened;  and  Abutilon 
eremitopetalum,  Bidens  micrantha  ssp. 
kalealaha  (as  B.  distans  and  B. 
micrantha  ssp.  kalealaha],  Ctenitis 
squamigera,  Cyanea  macrostegia  ssp. 
gibsonii,  Diplazium  molokaiense, 
Isodendrion  pyrifolium,  Melicope 
munroi  (as  Pelea  munroi),  Phyllostegia 
glabra  var.  lanaiensis,  and 
Tetramolopium  remyi  were  considered 
to  be  extinct.  On  July  1,  1975,  we 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  our 
acceptance  of  the  Smithsonian  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3))  of  the  Act, 
and  gave  notice  of  our  intention  to 
review  the  status  of  the  plant  taxa 
named  therein.  As  a  result  of  that 
review,  on  June  16,  1976,  we  published 
a  proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine  endangered 
status  pursuant  to  section  4  of  the  Act 
for  approximately  1,700  vascular  plant 
taxa,  including  all  of  the  above  taxa 
except  Cyrtandra  munroi,  Labordia 


tinifolia  var.  lanaiensis,  and  Melicope 
munroi.  The  list  of  1,700  plant  taxa  was 
assembled  on  the  basis  of  comments  and 
data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  and  the 
July  1, 1975,  Federal  Register 
publication  (40  FR  27823). 

General  comments  received  in 
response  to  the  1976  proposal  were 
summarized  in  an  April  26,  1978, 
Federal  Register  publication  (43  FR 
17909).  In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  proposals  already  over  2 
years  old.  On  December  10,  1979,  we 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16,  1976,  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 
We  published  updated  Notices  of 
Review  for  plants  on  December  15,  1980 
(45  FR  82479),  September  27,  1985  (50 
FR  39525),  February  21,  1990  (55  FR 
6183),  September  30,  1993  (58  FR 
51144),  and  February  28,  1996  (61  FR 
7596).  We  listed  the  37  species  as 
endangered  between  1991  and  1999.  A 
summary  of  the  listing  actions  can  be 
found  in  Table  3(a). 
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Table  3(a).— Summary  of  Listing  Actions  for  37  Plant  Species  From  Lanai 


dp6CI6S 


AbuVlon 

eremitopetalum. 
Adenophorus  periens 

Bidens  micrantha 
ssp.  kalealaha. 
Bonamia  menziesii  ... 


Federal 
status 


Brighamia  rockii 
Cenchrus 

agrimonioides. 
Centaurium 

sebaeoides. 


Clemontia 

gblongifolla  ssp. 

mauiensis. 
Ctenitis  squamigera 


Cyanea  grimesiana 
ssp.  grimesiana. 

Cyanea  lobata  

Cyanea  macrostegia 

ssp.  gibsonii. 
Cyperus 

trachysanthos. 
Cyrtandra  munroi 


DieUia  erecta 


Diplazium 

mohkaiense. 
Gahnia  lanaiensis 
Hedyotis  mannii  ... 


Hedyotis 

schlechtendahliana 

var.  remyi. 
Hesperomannia 

arborescens. 
Hibiscus 

brackenridgei. 
Isodendrion  pyrifolium 
Labordia  tinifolia  var. 

lanaiensis. 

Mariscus  fauriei  

Melicope  munroi  

Neraudia  sericea  

Phyllostegia  glabra 

var.  lanaiensis. 
Portulaca  sclerocarpa 
Sest^nia  tomentosa 


II 


Silene  lanceolata 
Solanum 
incompletum. 


Proposed  rule 


Date 


Federal 
Register 


09/17/90 
09/14/93 
05/24/91 
09/14/93 


09/20/91 
10/02/95 

09/28/90 


05/24/91 

06/24/93 

10/02/95 

05/24/91 
09/17/90 

10/02/95 

05/24/91 

09/14/93 

06/24/93 

09/17/90 
09/20/91 

05/15/97 

10/14/92 

09/14/93 

12/17/92 
05/15/97 

12/17/92 
05/15/97 
09/14/93 

09/17/90 

12/17/92 
09/14/93 


09/20/91 
09/14/93 


55  FR  38236 
58  FR  48012 

56  FR  23842 
58  FR  48012 


56  FR  47718 
60  FR  51417 

55  FR  39664 


56  FR  23842 
58  FR  34231 
60  FR  51417 

56  FR  23842 

55  FR  38236 

60  FR  51417 

56  FR  23842 
58  FR  48012 

58  FR  34231 

55  FR  38236 

56  FR  47718 

62  FR  26757 

57  FR  47028 

58  FR  48012 

57  FR  59951 
62  FR  26757 

57  FR  59951 
62  FR  26757 

58  FR  48012 

55  FR  38236 

57  FR  59951 

58  FR  48012 


56  FR  47718 
58  FR  48012 


Final  rule 


Date 


Federal 
Register 


Proposed  designation  or  non-designation  of 
critical  tiabitat 


09/20/91 
11/10/94 
05/15/92 
11/10/94 


10/08/92 
10/10/96 

10/29/91 


05/15/92 

09/09/94 

10/10/96 

05/15/92 
09/20/91 

10/10/96 

05/15/92 

11/10/94 

09/09/94 

09/20/91 
10/08/92 

09/03/99 

03/28/94 

11/10/94 

03/04/94 
09/03/99 

03/04/94 
09/03/99 
11/10/94 

09/20/91 

03/04/94 
11/10/94 


10/08/92 
11/10/94 


56  FR  47686 
59  FR  56333 

57  FR  20772 
59  FR  56333 


57  FR  46325 
61  FR  53108 

56  FR  55770 


Date 


12/27/00 


11/07/00,  12/29/00 


12/18/00 


11/7/00,  12/18/00, 
12/27/00,  01/28/02. 


12/29/00 
12/18/00 


Federal  Register 


11/07/00,  12/18/00, 
12/27/00,  12/29/ 
00,  01/28/02. 


57  FR  20772        1 2/1 8/00,  1 2/27/00 


59  FR  49025 
61  FR  53108 

57  FR  20772 

56  FR  47686 

61  FR  53108 

57  FR  20772 
59  FR  56333 

59  FR  49025 

56  FR  47686 

57  FR  46325 

64  FR  48307 

59  FR  14482 

59  FR  56333 

59  FR  10305 
64  FR  48307 

59  FR  10305 
64  FR  48307 
59  FR  56333 

56  FR  47686 

59  FR  10305 
59  FR  56333 


57  FR  46325 
59  FR  56333 


12/18/00,  12/27/00, 
12/29/00. 

12/18/00,  12/27/00, 
12/29/00. 


12/18/00 
12/27/00 


11/07/00,01/28/02  .. 

12/18/00,  12/27/00  .. 

11/07/00,  12/18/00, 
12/29/00,  01/28/02. 

12/18/00 


12/27/00 

12/iaaX),  12/27/00, 
12/29/00. 

12/27/00 


12/29/00 

12/27/00 

12/18/00,  12/29/00 

12/29/00 


65  FR  82086 

65  FR  66808, 
65  FR  83158 
65  FR  79192 

65  FR  66808, 
65  FR  79192, 
65  FR  82086, 
67  FR  3940 
65  FR  83158 
65  FR  79192 


12/18/00.  12/29/00  .. 
12/18/00 


01/28/02 
12/27/00 


12/27/00 

11/07/00,  12/18/00, 
12/29/00,  01/28/02. 


12/29/00 
01/28/02 


65  FR 
65  FR 
65  FR 
65  FR 
67  FR 
65  FR 
65  FR 

65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 

65  FR 
67  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
67  FR 
65  FR 


66808, 

79192, 

82086, 

83158, 

3940 

79192, 

82086 

79192, 
82086, 
83158 
79192, 
82086. 
83158 
79192 
82086 

66808, 

3940 

79192, 

82086 

66808, 

79192. 

83158, 

3940 

79192 


65  FR  82086 
65  FR  79192, 
65  FR  82086, 
65  FR  83158 
65  FR  82086 


65  FR  79192, 
65  FR  83158 
65  FR  79192 

67  FR  3940 
65  FR  82086 

65  FR  83158 
65  FR  82086 
65  FR  79192, 
65  FR  83158 
65  FR  83158 

65  FR  82086 
65  FR  66808, 
65  FR  79192, 
65  FR  83158, 
67  FR  3940 
65  FR  83158 
67  FR  3940 
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Table  3(a).— Summary  of  Listing  Actions  for  37  Plant  Species  From  Lanai— Continued 

Proposed  rule 

Final  rule 

Proposed  designation  or  non-designation  of 

Federal 
status 

Species 

Date 

Federal 

Date 

Federal 

Register 

Register 

Date 

Federal  Register 

Spermolepis 

E 

09/14/93 

58  FR  48012 

11/10/94 

59  FR  56333 

11/07/00,  12/18/00, 

65  FR  66808, 

hawaiiensis. 

12/27/00,  12/29/ 
00,  01/28/02. 

65  FR  79192, 
65  FR  82086, 

65  FR  83158, 
67  FR  3940 

Tetramolopium 

E 

09/28/90 

55  FR  39664 

10/29/91 

56  FR  55770 

lepidotum  ssp. 

lepidotum. 

Tetramolopium  remyi 

E 

09/17/90 

55  FR  38236 

09/20/91 

56  FR  47686 

12/27/00 

65  FR  82086 

Vigna  o-wahuensis  ... 

E 

09/14/93 

58  FR  48012 

11/10/94 

59  FR  56333 

12/18/00,  12/29/00  .. 

65  FR  79192, 
65  FR  83158 

Viola  lanaiensis 

E 

09/17/90 

55  FR  38236 

09/20/91 

56  FR  47686 

12/27/00 

65  FR  82086 

Zanthoxylum 

E 

12/17/92 

57  FR  59951 

03/04/94 

59  FR  10305 

11/07/00,  12/18/00. 

65  FR  66808, 

hawaiiense. 

- 

12/29/00,  01/28/02. 

65  FR  79192, 
65  FR  83158, 
67  FR  3940 

Key:  E=  Endangered. 


At  the  time  each  plant  was  listed,  we 
found  that  designation  of  critical  habitat 
was  prudent  for  three  of  these  plants 
(Hedyotis  schlechtendahliana  var. 
remyi,  Labordia  tinifolia  var.  lanaiensis, 
and  Melicope  munroi)  and  not  prudent 
for  the  other  34  plants  because  it  would 
not  benefit  the  plant  or  would  increase 
the  degree  of  threat  to  the  species.  The 
not  prudent  findings  for  these  species, 
along  with  others,  were  challenged  in 
Conservation  Council  for  Hawaii  v. 
Babbitt,  2F.  Supp.  2d  1280  (D.  Haw. 
1998).  On  March^,  1998,  the  United 
States  District  CwUrt  for  the  District  of 
Hawaii  directed  us  to  review  the 
prudency  findings  for  245  listed  plant 
species  in  Hawaii,  including  34  of  the 
37  species  reported  from  Lanai.  Among 
other  things,  the  court  held  that  in  most 
cases  we  did  not  sufficiently 
demonstrate  that  the  species  are 
threatened  by  human  activity  or  that 
such  threats  would  increase  with  the 
designation  of  critical  habitat.  The  court 
also  held  that  we  failed  to  balance  any 
risks  of  designating  critical  habitat 
against  any  benefits  (id.  at  1283-85). 

Regarding  our  determination  that 
designating  critical  habitat  would  have 
no  additional  benefits  to  the  species 
above  and  beyond  those  already 
provided  through  the  section  7 
consultation  requirement  of  the  Act,  the 
coiut  ruled  that  we  failed  to  consider 
the  specific  effect  of  the  consultation 
requirement  on  each  species  (id.  at 
1286-88).  In  addition,  the  court  stated 
that  we  did  not  consider  benefits 
outside  of  the  consultation 
requirements.  In  the  coml's  view,  these 
potential  benefits  include  substantive 
and  procediu-al  protections.  The  court 
held  that,  substantively,  designation 


establishes  a  "uniform  protection  plan" 
prior  to  consultation  and  indicates 
where  compliance  with  section  7  of  the 
Act  is  required.  Procedurally,  the  court 
stated  that  the  designation  of  critical 
habitat  educates  the  public.  State,  and 
local  governments  and  affords  them  an 
opportunity  to  participate  in  the 
designation  (id.  at- 1288).  The  court  also 
stated  that  private  lands  may  not  be 
excluded  from  critical  habitat 
designation  even  though  section  7 
requirements  apply  only  to  Federal 
agencies.  In  addition  to  the  potential 
benefit  of  informing  the  public,  State, 
and  local  governments  of  the  listing  and 
of  the  areas  that  are  essential  to  the 
species'  conservation,  the  court  found 
that  there  may  be  Federal  activity  on 
private  property  in  the  future,  even 
though  no  such  activity  may  be 
occurring  there  at  the  present  (id.  at 
1285-88). 

On  August  10, 1998,  the  court  ordered 
us  to  publish  proposed  critical  habitat 
designations  or  non-designations  for  at 
least  100  species  by  November  30,  2000, 
and  to  publish  proposed  designations  or 
non-designations  for  the  remaining  145 
species  by  April  30,  2002  (Conservation 
Council  for  Hawaii  V.  Babbitt,  24  F. 
Supp.  2d  1074  (D.  Haw.  1998)). 

At  the  time  we  listed  Hedyotis 
schlechtendahliana  var.  remyi,  Labordia 
tinifolia  var.  lanaiensis,  and  Melicope 
munroi  (64  FR  48307),  we  found  that 
designation  of  critical  habitat  was 
prudent  and  stated  that  we  would 
develop  critical  habitat  designations  for 
these  three  taxa,  along  with  seven 
others,  by  the  time  we  completed 
designations  for  the  other  245  Hawaiian 
plant  species.  This  timetable  was 
challenged  in  Conservation  Council  for 


Hawaii  v.  Babbitt,  Civ.  No.  99-00283 
HG  (D.  Haw.  Aug.  19,  1999,  Feb.  16, 
2000,  and  March  28,  2000).  The  court 
agreed,  however,  that  it  was  reasonable 
for  us  to  integrate  these  ten  Maui  Nui 
(Maui,  Lanai,  Molokai,  and  Kahoolawe) 
plant  taxa  into  the  schedule  established 
for  designating  critical  habitat  for  the 
other  245  Hawaiian  plants,  and  ordered 
us  to  publish  proposed  critical  habitat 
designations  for  the  ten  Maui  Nui 
species  with  the  first  100  plants  from 
the  group  of  245  by  November  30,  2000, 
and  to  publish  final  critical  habitat 
designations  by  November  30,  2001. 

On  November  30,  1998,  we  published 
a  notice  in  the  Federal  Register 
requesting  public  comments  on  our 
reevaluation  of  whether  designation  of 
critical  habitat  is  prudent  for  the  245 
Hawaiian  plants  at  issue  (63  FR  65805). 
The  comment  period  closed  on  March  1 , 
1999,  and  was  reopened  from  Meirch  24, 
1999,  to  May  24, 1999  {64  FR  14209). 
We  received  more  than  100  responses  ' 
from  individuals,  non-profit 
organizations,  the  State  Division  of 
Forestry  and  Wildlife  (DOFAW),  county 
governments,  and  Federal  agencies  (U.S. 
Department  of  Defense — Army,  Navy, 
Air  Force).  Only  a  few  responses  offered 
information  on  the  status  of  individual 
plant  species  or  on  current  management 
actions  for  one  or  more  of  the  245 
Hawaiian  plants.  While  some  of  the 
respondents  expressed  support  for  the 
designation  of  critical  habitat  for  245 
Hawaiian  plants,  more  than  80  percent 
opposed  the  designation  of  critical 
habitat  for  these  plants.  In  general,  these 
respondents  opposed  designation 
because  they  believed  it  would  cause 
economic  hardship,  discourage 
cooperative  projects,  polarize 
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relationships  with  hunters,  or 
potentially  increase  trespass  or 
vandalism  on  private  lands.  In  addition, 
commenters  also  cited  a  lack  of 
information  on  the  biological  and 
ecological  needs  of  these  plants  which, 
they  suggested,  may  lead  to  designation 
based  on  guesswork.  The  respondents 
who  supported  the  designation  of 
critical  habitat  cited  that  designation 
would  provide  a  uniform  protection 
plan  for  the  Hawaiian  Islands,  promote 
funding  for  management  of  these  plants, 
educate  the  public  and  State 
govenunent,  and  protect  partnerships 
with  landowners  emd  build  trust. 

In  early  February  2000,  we  hand- 
delivered  a  letter  to  representatives  of 
the  private  landowner  on  Lanai 
requesting  any  information  considered 
germane  to  the  management  of  any  of 
the  37  plants  on  the  island,  euid 
containing  a  copy  of  the  November  30, 
1998,  Federal  Register  notice,  a  map 
showing  the  general  locations  of  the 
plants  on  Lanai,  and  a  handout 
containing  general  information  on 
critical  habitat.  On  April  4,  2000,  we 
met  with  representatives  of  the 
landowner  to  discuss  their  current  land 
management  activities.  In  addition,  we 
met  with  Maui  County  DOFAW  staff 
and  discussed  their  management 
activities  on  Lanai. 

On  December  27,  2000,  we  published 
the  third  of  the  court-ordered  proposed 
critical  habitat  designations  or  non- 
designations  for  18  Lanai  plants  (65  FR 
82086).  The  prudency  determinations 
and  proposed  critical  habitat 
designations  for  Kauai  and  Niihau 
plcints  were  published  on  November  7, 
2000  (65  FR  66808),  for  Maui  and 
Kahoolawe  plants  on  December  18,  2000 
(65  FR  79192),  and  for  Molokai  plants 
on  December  29,  2000  (65  FR  83158). 
All  of  these  proposed  rules  were  sent  to 
the  Federal  Register  by  or  on  November 
30,  2000,  as  required  by  the  court 
orders. 

In  those  proposals,  we  proposed  that 
critical  habitat  was  prudent  for  33 
species  {Abutilon  eremitopetalum, 
Adenophorus  periens,  Bidens  micrantha 
ssp.  kalealaha,  Bonamia  menziesii, 
Brighamia  rockii,  Cenchrus 
agrimonioides,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  mauiensis, 
Ctenitis  squamigera,  Cyanea  grimesiana 
ssp.  grimesiana,  Cyanea  lobata,  Cyanea 
macrostegia  ssp.  gibsonii,  Cypenis 
trachysanthos,  Cyrtandra  munroi, 
Diellia  erecta,  Diplazium  molokaiense, 
Gahnia  lanaiensis,  Hedyotis  mannii, 
Hedyotis  schlechtendahliana  var.  remyi, 
Hesperomannia  arborescens.  Hibiscus 
brackenridgei,  Labordia  tinifolia  var. 
lanaiensis,  Mariscus  fauriei,  Melicope 
munroi,  Neraudia  sericea,  Portulaca 


sclerocarpa,  Sesbania  tomentosa,  Silene  ■ 
lanceolata,  Spermolepis  hawaiiensis, 
Tetramolopium  remyi,  Vigna 
o-wabuensis,  Viola  lanaiensis,  and 
Zantboxylum  hawaiiense)  that  are 
reported  from  Lanai  as  well  as  on  Kauai, 
Niihau,  Maui,  Kahoolawe,  and  Molokai. 
We  proposed  that  critical  habitat  was 
not  prudent  for  one  species,  Phyllostegia 
glabra  var.  lanaiensis,  because  it  had 
not  been  seen  recently  in  the  wild,  and 
no  genetic  material  of  this  species  is 
known  to  exist. 

On  December  27,  2000,  we  proposed 
designation  of  critical  habitat  on 
approximately  1,953  ha  (4,826  ac)  of 
land  on  the  island  of  Lanai.  The 
publication  of  the  proposed  rule  opened 
a  60-day  public  comment  period,  which 
closed  on  February  26,  2001.  On 
February  22,  2001,  we  published  a 
notice  (66  FR  11133)  announcing  the 
reopening  of  the  comment  period  until 
April  2,  2001,  on  the  proposal  to 
designate  critical  habitat  for  plants  from 
Lanai  and  a  notice  of  a  public  hearing. 
On  March  22,  2001.  we  held  a  public 
hearing  at  the  Lanai  Public  Library 
Meeting  Room,  Lanai.  On  April  6,  2081, 
we  published  a  notice  (66  FR  18223) 
announcing  corrections  to  the  proposed 
rule.  These  corrections  included 
changes  to  the  map  of  general  locations 
of  units  and  new  Universal  Tranverse 
Mercator  (UTM)  coordinates  and 
increased  the  total  proposed  critical 
habitat  to  2,034  ha  (5.027  ac). 

On  October  3,  2001,  we  submitted  a 
joint  stipulation  with  Earthjustice 
(representing  the  plaintiffs  in  Hawaii 
Conservation  Council  v.  Babbitt) 
requesting  extension  of  the  court  order 
for  the  final  rules  to  designate  critical 
habitat  for  plants  from  Kauai  and  Niihau 
(July  30,  2002),  Maui  and  Kahoolawe 
(August  23,  2002),  Lanai  (September  16, 
2002),  and  Molokai  (October  16,  2002), 
citing  the  need  to  revise  the  proposals 
to  incorporate  or  address  new 
information  and  comments  received 
during  the  comment  periods.  The  joint 
stipulation  was  approved  and  ordered 
by  the  court  on  October  5,  2001.  On 
January  28,  2002,  in  the  Kauai  revised 
proposal,  we  proposed  that  designation 
of  critical  habitat  was  prudent  for 
Isodendrion  pyrifolium  and  Solanum 
incompletum,  two  species  reported  from 
Lanai  as  well  as  Kauai,  Maui,  and 
Molokai. 

On  March  4,  2002,  we  published  a 
revised  proposed  rule  for  the  37  plant 
species  from  Lanai  (67  FR  9806).  Critical 
habitat  for  32  (Abutilon  eremitopetalum, 
Adenophorus  periens,  Bidens  micrantha 
ssp.  kalealaha,  Bonamia  menziesii, 
Brighamia  rockii,  Cenchrus 
agrimonioides,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  mauiensis. 


Ctenitis  squamigera,  Cyanea  gfimesiana 
ssp.  grimesiana,  Cyanea  lobata,  Cyanea 
macrostegia  ssp.  gibsonii,  Cyperits 
trachysanthos,  Cyrtandra  munroi, 
Diellia  erecta,  Diplazium  molokaiense. 
Gahnia  lanaiensis,  Hedyotis  mannii, 
Hedyotis  schlechtendahliana  var.  remyi, 
Hesperomannia  arborescens,  Hibiscus 
brackenridgei,  Labordia  tinifolia  var. 
lanaiensis,  Mariscus  fauriei,  Melicope 
munroi,  Neraudia  sericea,  Portulaca 
sclerocarpa,  Sesbania  tomentosa,  Silene 
lanceolata,  Spermolepis  hawaiiensis, 
Tetramolopium  remyi,  Vigna 
o-wahuensis,  and  Viola  lanaiensis)  of 
the  37  plant  species  from  the  island  of 
Lanai  was  proposed  on  approximately 
7,853  ha  (19,504  ac)  of  land  (67  FR 
9806).  Critical  habitat  was  not  proposed 
for  Mariscus  fauriei,  Phyllostegia  glabra 
var.  lanaiensis,  Silene  lanceolata, 
Tetramolopium  lepidotum  ssp. 
lepidotum,  and  Zantboxylum 
hawaiiense  on  the  island  of  Lanai 
because  these  plants  no  longer  occur  on 
Lanai  and  we  were  unable  to  determine 
habitat  which  is  essential  to  their 
conservation  on  this  island. 

The  publication  of  the  revised 
proposed  rule  opened  a  60-day  public 
comment  period,  which  closed  on  May 
3,  2002.  On  July  15,  2002,  we  published 
a  notice  (67  FR  46450)  announcing  the 
reopening  of  the  comment  period  until 
August  30,  2002,  and  a  notice  of  a 
public  hearing.  On  July  16,  2002,  we 
published  a  notice  announcing  the 
availability  of  the  draft  economic 
analysis  on  the  proposed  critical  habitat 
(67  FR  46626).  On  July  22.  2002,  we 
held  a  public  information  meeting  at  the 
Lanai  Senior  Center,  Lanai.  On  August 
1,  2002,  we  held  a  public  hearing  at  the 
Lanai  Public  Library  Meeting  Room, 
Lanai.  On  July  11,  2002,  we  submitted 
joint  stipulations  with  Earthjustice 
requesting  extension  of  the  court  orders 
for  the  final  rules  to  designate  critical 
habitat  for  plants  from  Lanai  (December 
30,  2002),  Kauai  and  Niihau  (January  31, 
2003),  Molokai  (February  28.  2003). 
Maui  and  Kahoolawe  (April  18,  2003), 
Oahu  (April  30,  2003),  the  Northwestern 
Hawaiian  Islands  (April  30,  2003),  and 
the  island  of  Hawaii  (May  30,  2003), 
citing  the  need  to  conduct  additional 
review  of  the  proposals,  address 
comments  received  during  the  public 
comment  periods,  and  to  conduct  a 
series  of  public  workshops  on  the 
proposals.  The  joint  stipulations  were 
approved  and  ordered  by  the  court  on 
July  12,  2002.  On  November  15,  2002, 
we  published  in  the  Federal  Register 
(67  FR  69176)  a  notice  reopening  the 
public  comment  period  for  the  proposed 
rule. 
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Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  pubhshed  on 
March  4,  2002  (67  FR  9806).  we 
requested  that  all  interested  parties 
submit  written  comments  on  the 
proposal.  We  also  contacted  all 
appropriate  Federal,  State,  and  local 
agencies,  scientiHc  organizations,  and 
other  interested  parties  and  invited 
them  to  comment.  We  received  one 
request  for  a  public  hearing.  We 
aimounced  the  date  and  time  of  the 
public  hearing  in  letters  to  all  interested 
parties,  appropriate  State  and  Federal 
agencies,  county  governments,  and 
elected  officials,  and  in  notices 
published  in  the  Honolulu  Advertiser 
and  the  Maui  News  on  March  19,  2002. 
A  transcript  of  the  hearing  held  in  Lanai 
City,  Lanai  on  August  1,  2002,  is 
available  for  inspection  (see  ADDRESSES 
section). 

We  received  individually  written 
letters  from  19  parties,  including  three 
designated  peer  reviewers,  four  State 
agencies,  and  12  individuals,  and 
testimony  from  three  individuals  at  the 
August  1,  2002,  public  hearing. 
Approximately  275  additional  letters 
were  submitted  as  part  of  a  mailing 
campaign.  Of  the  22  parties  who  did  not 
respond  as  part  of  the  mailing 
campaign,  five  supported  the  proposed 
designation,  eight  were  opposed,  and 
nine  expressed  neither  support  nor 
opposition.  The  eight  commenters  who 
opposed  the  proposal  specifically 
opposed  designation  of  critical  habitat 
on  lands  they  own  or  manage,  and 
requested  that  these  areas  be  excluded 
from  critical  habitat  designation. 

We  reviewed  all  comments  received 
for  substantive  issues  and  new 
information  regarding  critical  habitat  for 
Abutilon  eremitopetalum,  Adenophorus 
periens,  Bidens  micrantha  ssp. 
kalealaha,  Bonamia  menziesii, 
Brighamia  rockii,  Cenchrus 
agrimonioides,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  mauiensis, 
Ctenitis  squamigera,  Cyanea  grimesiana 
ssp.  grimesiana,  Cyanea  lobata,  Cyanea 
macrostegia  ssp.  gibsonii,  Cyperus 
trachysanthos,  Cyrtandra  munroi, 
Diellia  erecta,  Diplazium  molokaiense, 
Gahnia  lanaiensis,  Hedyotis  mannii, 
Hedyotis  schlechtendahliana  var.  remyi, 
Hesperomannia  arborescens,  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Labordia  tinifolia  var.  lanaiensis, 
Mariscus  fauriei,  Melicope  munroi, 
Neraudia  sericea,  Phyllostegia  glabra 
var.  lanaiensis,  Portulaca  sclerocarpa, 
Sesbania  tomentosa,  Silene  lanceolata, 
Solanum  incompletum,  Spermolepis 
hawaiiensis,  Tetramolopium  lepidotum 
ssp.  lepidotum,  Tetramolopium  remyi. 


Vigna  o-wahuensis,  Viola  lanaiensis, 
and  Zanthoxylum  hawaiiense.  Similar 
comments  were  grouped  into  general 
issues  and  are  addressed  in  the 
foUowing.summary. 

Issue  1 :  Biological  Justification  and 
Methodology 

(1)  Comment:  One  reviewer 
questioned  whether  loss  of  wetlands  is 
a  threat  to  Cyperus  trachysanthos 
because  wetlands  are  not  known  to  exist 
on  Lanai. 

Our  Response:  Because  Cyperus 
trachysanthos  requires  seasonally  wet 
soils,  we  feel  that  the  lack  of  such  soils 
on  Lanai  does  constitute  a  threat  to  the 
species.  However,  based  on  information 
received  during  the  public  comment 
period,  we  have  revised  the  proposed 
critical  habitat  for  C.  trachysanthos.  We 
are  no  longer  proposing  critical  habitat 
for  this  species  on  Lanai  because  of  the 
absence  of  wetland  habitat. 
Furthermore,  we  were  able  to  locate 
sites  on  other  islands  that:  (1)  Contain 
the  primary  constituent  elements  that 
are  essential  to  the  conservation  of  the 
species,  (2)  are  within  historical  range, 
and  (3)  accommodate  oiu  recovery  goals 
of  8-10  populations. 

(2)  Comment:  One  reviewer  stated 
that  deer  and  mouflon  sheep  are  threats 
to  Centaurium  sebaeoides,  Cyperus 
trachysanthos,  and  Sesbania  tomentosa, 
and  that  mouflon  sheep,  not  goats  and 
pigs,  are  a  threat  to  Hibiscus 
brackenridgei. 

Our  Response:  Goats  and  pigs  were 
replaced  with  mouflon  sheep  and  axis 
deer  as  current  threats  throughout  the 
"Discussion  of  plant  taxa"  section. 
Goats  and  pigs  are  no  longer  present  on 
Lanai  and  were  mistakenly  included  as 
ciurent  threats. 

(3)  Comment:  One  peer  reviewer 
suggested  that  high  nutrient  runoff  from 
a  nearby  golf  course  be  included  as  a 
threat  to  Unit  G. 

Our  Response:  Unit  G  has  been 
modified  to  exclude  inland  areas  that  do 
not  contain  the  primary  constituent 
elements  for  Portulaca  sclerocarpa. 
Critical  habitat  is  now  proposed  only  for 
the  cliff  faces  along  the  shore.  These 
areas  are  not  at  risk  of  nutrient  runoff 
from  the  nearby  golf  course. 

(4)  Comment:  Several  commenters 
expressed  concern  that  Phyllostegia 
glabra  var.  lanaiensis  be  assumed 
extinct,  as  it  is  common  for  Hawaiian 
plant  species  that  have  not  been  seen  for 
decades  to  be  rediscovered.  The  recent 
rediscoveries  of  Asplenium  fragile  var. 
insulare  on  Maui  and  of  Phyllostegia 
waimeae  on  Kauai  are  cases  in  point. 
Critical  habitat  should  be  designated  for 
this  species. 


Our  Response:  We  continue  to  believe 
that  it  would  not  be  prudent  to 
designate  critical  habitat  for  Phyllostegia 
glabra  var.  lanaiensis,  a  species  known 
only  from  Kaiholena  on  Lanai.  The 
species  has  not  been  seen  on  Lanai  for 
over  80  years.  This  species  was  last 
observed  on  Lanai  at  Kaiholena  in  1914. 
A  report  of  this  plant  from  the  early 
1980s  was  probably  erroneous  and 
should  be  referred  to  as  P.  glabra  var. 
glabra  (R.  Hobdy,  pers.  conun.,  1992).  In 
addition,  this  species  is  not  known  to  be 
in  storage  or  under  propagation.  Given 
these  circumstances,  we  have 
determined  that  designation  of  critical 
habitat  for  P.  glabra  var.  lanaiensis  is 
not  prudent  because  such  designation 
would  not  be  beneficial  to  the  species. 
If  this  species  is  rediscovered,  we  may 
reconsider  designating  critical  habitat 
for  this  species  as  new  information 
becomes  available  (see  16  U.S.C. 
1532(5)(B);  50  CFR  424.13(f)). 

(5)  Comment:  The  Service  should  not 
designate  critical  habitat  for ' 
Adenophorus  periens,  which  was  last 
seen  on  Lanai  in  the  1860s,  because 
nothing  is  known  about  its  threats.  The 
Service  must  prove  that  the  designated 
areas  for  critical  habitat  are  essential  to 
the  conservation  of  A.  periens  before 
designating  critical  habitat. 

Our  Response:  The  Service  believes 
that  designation  of  critical  habitat  for 
Adenophorus  periens  is  prudent 
because  information  about  the  habitat 
requirements  of  A.  periens  exists  in  the 
historical  literature  and,  unlike  the  case 
of  Phyllostegia  glabra,  individuals  of 
this  species  are  currently  in  cultivation, 
allowing  populations  to  be  restored. 
According  to  recovery  goals, 
reestablishment  of  wild  populations 
within  historical  range  is  essential  to  the 
recovery  of  this  species  (USFWS  1999). 
However,  the  Service  excluded 
proposed  luiit  Lanai  D,  proposed  in  part 
as  critical  habitat  for  A.  periens  because 
we  believe  the  benefits  of  exclusion 
outweigh  the  benefits  of  inclusion.  The 
landowner  has  entered  into  a  voluntary 
memorandum  of  agreement  with  the 
Service  to  manage  the  lands  in  proposed 
Unit  D,  as  well  as  adjacent  lands,  for  the 
conservation  benefit  of  the  28  listed 
species  for  which  it  was  proposed  as 
critical  habitat.  We  believe  the  benefits 
of  these  management  actions  would  not 
occur  if  critical  habitat  is  designated,  are 
greater  than  the  benefits  of  including  the 
area  as  critical  habitat.  See  Exclusions 
Under  Section  4(b)(2)  for  a  more 
detailed  discussion  of  the  exclusions. 
Critical  habitat  for  A.  periens  has  been 
proposed  within  historical  range  on 
Kauai,  Molokai,  Hawaii,  and  Oahu. 

(6)  Comment:  One  peer  reviewer 
suggested  that  a  recommendation  to 
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discontinue  federally  supported  hunting 
programs  and  remove  nonnative 
animals,  particularly  axis  deer,  be 
incorporated  into  the  proposal. 

Our  Response:  The  Service  recognizes 
that  populations  of  many  game  mammal 
species  affect  the  distribution  and 
abundance  of  many  listed  endangered 
plant  and  animal  species  to  varying 
degrees,  either  directly  or  indirectly.  We 
also  recognize  that  game  mammal 
hunting  is  a  highly  valued  activity  to  a 
portion  of  the  present-day  Hawaiian 
culture.  We  recognize  himting  as  an 
important  tool  to  manage  wild 
populations  of  game  and  support 
hunting  as  a  recreational  activity  and 
the  maintenance  of  game  mammal 
hunting  programs  within  the  state  of 
Hawaii.  However,  Federal  and  state  law 
dictate  that  hunting  programs  must  be 
designed  and  executed  in  a  way  that  is 
compatible  with  endangered  species 
conservation.  Game  mammal  hunting 
programs  must  not  only  prevent 
extinction,  but  allow  for  the  recovery  of 
federally  listed  endangered  and 
threatened  species. 

Under  the  Endangered  Species  Act,  a 
critical  habitat  designation  establishes  a 
geographic  cirea  that  is  important  for  the 
conservation  of  a  threatened  or 
endangered  species  and  may  require 
special  management  considerations. 
However,  a  designation  does  not  affect 
land  ownership  or  establish  a  refuge, 
wilderness,  reserve,  preserve,  or  other 
special  conservation  area.  It  does  not 
allow  government  or  public  access  to 
private  lands  and  will  not  result  in 
closure  of  the  area  to  all  access  or  use. 
A  critical  habitat  designation  does  not 
constitute  a  land  management  plan. 
Rather,  it  triggers  the  requirement  that 
Federal  agencies  must  consult  with  the . 
Service  on  activities  they  take  or  fund 
that  might  affect  critical  habitat. 
(7)  Comment:  Critical  habitat 
designation  should  consider  the 
following:  (1)  The  importance  of 
designating  the  best  remaining  elements 
of  ecosystems  for  multi-species 
recovery,  (2)  the  practicality  of 
managing  and  protecting  scattered  units 
without  apparent  physical  boundaries, 
and  (3)  the  importance  of  public/private 
partnerships  for  species  recovery. 

Our  Response:  We  agree  that  all  these 
factors  are  important  for  the 
conservation  of  listed  species.  We  have 
sought  to  designate  only  areas  that  are 
essential  for  the  conservation  of  the 
species,  and  which  contain  primary 
constituent  elements  within  the  best 
remaining  habitats.  We  also  agree  that 
public/private  partnerships  are  often 
essential  for  species  recovery.  As  an 
example,  the  Service  is  excluding 
proposed  unit  Lanai  D,  an  area  proposed 


as  critical  habitat  for  28  species,  because 
the  landowner  has  entered  into  a 
voluntary  memorandum  of  agreement 
with  the  Service  to  manage  the  lands  for 
the  conservation  benefit  of  28  listed 
species.  We  believe  there  is  a  higher 
likelihood  of  beneficial  conservation 
activities  occurring  on  Lanai  without 
designated  critical  habitat  than  there 
would  be  with  designated  critical 
habitat  in  this  location.  See  Exclusions 
Under  Section  4(b)(2)  for  a  more 
detailed  discussion  of  the  excluded 
areas. 

(8)  Comment:  One  peer  reviewer 
commented  that  the  requirement  that 
1,000  m  separate  populations  is 
adequate  for  small-scale  distiu'bance 
events,  but  is  inadequate  for  large-scale 
distiu-bances.  However,  the  use  of 
multiple  populations  with  a  1,000-m 
separation  is  a  good  balance  between 
protecting  against  catastrophes  and 
avoiding  isolation  of  populations. 
Another  peer  reviewer  commented  that 
although  a  1,000-m  separation  seems  a 
bit  arbitrary,  it  is  workable.  A  third  peer 
reviewer  disagreed  with  the 
identification  of  populations  as  discrete 
units  due  to  the  lack  of  barriers  to 
breeding  on  Lanai. 

Our  Response:  We  acknowledge  the 
difficidty  in  identifying  a  discrete, 
quantitative  distance  between 
populations,  but  in  the  absence  of  more 
specific  information  indicating  the 
appropriate  distance  to  assure  limited 
cross-pollination,  we  believe  that  a 
distance  of  1,000  m  (3,281  ft)  is 
scientifically  reasonable  based  on  oiu- 
review  of  current  literature  (Barret  and 
Kohn  1991;  Fenster  and  Dudash  1994; 
Havens  1998;  Schierup  and  Christiansen 
1996). 

(9a)  Comment:  Two  peer  reviewers 
commented  that  the  multi-population 
approach  is  essential  to  the  successful 
recovery  of  Hawaiian  species,  but  that  8 
to  10  populations  may  be  too  low  a  goal 
in  some  cases.  Eight  to  10  populations 
should  be  considered  the  low  end  of 
what  is  heeded  for  recovery;  species  that 
characteristically  have  nmnerous 
populations  containing  small  numbers 
of  individuals  require  special 
consideration.  (9b)  Comment:  Another 
peer  reviewer  suggested  that  8  to  10 
populations  on  each  island  would  be 
most  appropriate  for  multi-island 
species. 

Our  Response:  The  Service 
acknowledges  that,  in  general, 
identification  of  more  than  8  to  10  areas 
for  recovery  would  improve  the 
likelihood  of  recovery.  However,  absent 
any  quantitative  scientific  modeling  for 
the  species,  the  service  concludes  that  8 
to  10  populations  is  a  goal  that  has  a 


reasonable  likelihood  of  meeting 
recovery  goals. 

(10)  Comment:  It  is  difficult  to 
conunent  in  an  informed  manner  on 
critical  habitat  for  species  occurring  on 
more  than  one  island  because  the 
proposed  rule  did  not  provide 
information  on  critical  habitat  proposed 
on  other  islands  for  multi-island 
species. 

Our  Response:  For  this  reason,  the 
Service  gave  notice  on  August  20,  2002, 
reopening  simultaneous  comment 
periods  for  the  proposed  designations 
and  non-designations  of  critical  habitat 
for  plant  species  on  the  islands  of  Kauai, 
Niihau,  Molokai.  Maui,  Kahoolawe.  and 
the  northwestern  Hawaiian  Islands  until 
September  30,  2002,  and  for  plant . 
species  on  the  islands  of  Hawaii,  and 
Oahu  until  November  30,  2002.  The 
new  comment  periods  allowed  all  the 
interested  parties  to  review  all  the 
proposals  together  and  submit  written 
conunents.  The  comment  period  for  the 
proposed  designations  and  non- 
designations  of  critical  habitat  for  plant 
species  on  Lanai  opened  on  August  15, 
2002,  and  closed  on  August  30,  2002, 
overlapping  with  the  reopened 
comment  periods  for  Kauai,  Niihau, 
Molokai,  Maui,  Kahoolawe,  the 
northwestern  Hawaiian  Islands.  Hawaii 
and  Oahu. 

(11a)  Comment:  Two  peer  reviewers 
stated  that  degraded  habitat  should  only 
be  excluded  fi-om  critical  habitat  if  it 
lacks  the  potential  to  become 
appropriate  habitat  in  the  future  or  if 
enough  less  degraded  areas  exist  to 
make  retention  of  degraded  areas 
unnecessary,  (lib)  Comment:  A  third 
peer  reviewer  feels  that  degraded  sites 
should  still  be  included  as  critical 
habitat,  at  the  very  least  as  buffer  zones 
and  ideally  as  areas  for  expansion,  (lie) 
Comment:  Two  peer  reviewers 
commented  that  excluding  degraded 
areas  from  critical  habitat  tends  to 
encourage  landowners  to  let  areas 
decline  to  the  point  where  they  will  not 
be  selected  as  critical  habitat. 

Our  Response:  The  Service  agrees  that 
"degraded"  areas  may  be  necessary  for 
recovery  of  the  species.  We  have 
included  areas  that  are  "degraded"  only 
if  such  areas  contain  the  primary 
constituent  elements  for  the  species;  we 
considered  if  they  are  able  to  eventually 
regain  those  missing  primary 
constituent  elements  if  properly 
managed  for  restoration  and  no  other 
suitable  habitat  for  the  species  is 
available.  We  revised  proposed  critical 
habitat  for  many  species  in  the  proposed 
rule  because  we  were  able  to  reach  our 
recovery  goal  of  8  to  10  populations  for 
a  species  in  intact  areas  within  its 
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historical  range  that  contain  the  primary 
constituent  elements. 

(12)  Comment:  One  commenter  was 
concerned  about  the  designation  of 
units  containing  "a  badly  degraded 
habitat."  The  reviewer  criticizes 
designation  of  such  areas  because  it  is 
not  economically  efficient  to  control 
threats  such  as  feral  imgulates,  weeds, 
and  fire.  Such  designation  will  create  a 
regulatory  biuden  and  restrict  future 
management  options  for  landowners 
and  the  State.  Another  suggested  that 
some  species  may  be  endangered 
because  they  exist  in  marginal  habitat 
and  that  designating  more  marginal 
habitat  will  not  improve  a  species' 
chance  of  survival. 

Our  Response:  We  agree  that  it  is  in 
a  species'  best  interest  to  designate 
critical  habitat  in  the  least  degraded 
areas  containing  primary  constituent 
elements  within  historical  range. 
However,  in  order  to  reach  our  recovery 
goal  of  8  to  10  populations  for  a  species 
within  historical  range  it  was  sometimes 
necessary  to  include  "degraded"  areas 
when  other  less  degraded  areas  were  not 
available  for  the  species. 

(13a)  Comment:  One  peer  reviewer 
stated  that  it  is  unlikely  that  enough 
land  has  been  identified  for  the  long- 
term  conservation  of  multiple 
populations;  however,  given  the  need  to 
compromise,  the  proposed  units  are 
reasonable.  Peer  reviewers  stated  that 
the  areas  seem  suitable  in  size  and  are 
ecologically  appropriate,  provided:  (1) 
They  are  protected  from  their  primary 
threats,  (2)  excluded  lands  are  properly 
managed  and  of  large  enough  size  to  be 
ecologically  sustainable,  (3)  proposed 
units  El-3  are  consolidated  into  a  single 
unit  and  proposed  unit  D  is  retained  as 
an  entire  unit,  or  the  Service  can 
explain  why  fragmentation  and  edge- 
effects  are  not  threats  to  the  species  and 
why  there  is  adequate  mid-elevation 
habitat  available  in  other  areas  for  target 
species.  (13b)  Comment:  Critical  habitat 
for  Hibiscus  brackenridgei, 
Tetmmolopium  remyi,  and  Sesbania 
tomentosa  should  be  larger  due  to  their 
formerly  extensive  range.  (13c) 
Comment:  One  peer  reviewer  stated  that 
removal  of  significant  portions  of  any  of 
the  critical  habitat  units  in  the  proposed 
rule  is  likely  to  prevent  the  recovery  of, 
or  lead  to  the  extinction  of,  listed 
species. 

Our  Response:  We  did  not  include 
additional  lands  in  proposed  critical 
habitat  because,  at  the  time  of  the 
proposal  and  revised  proposal,  we 
concluded  that  those  lands  were  not 
essential  for  the  conservation  of  the  37 
Lanai  plant  species,  based  on  available 
information  concerning  status  of  the 
Species  in  specific  areas  and  level  of 


habitat  degradation.  In  this  final  rule, 
several  units  and  parts  of  units 
proposed  as  critical  habitat  have  been 
excluded  because  they  are  not  essential 
for  the  conservation  of  the  species  or 
because  there  are  alternatives  to  a 
critical  habitat  designation.  We 
determined  them  to  be  non-essential 
due  to  their  lacking  primary  constituent 
elements,  or  having  primary  constituent 
elements  but  there  are  other  places  for 
these  species  that  have  more  primary 
constituent  elements,  are  less  degraded, 
are  already  undergoing  restoration,  or 
are  within  a  partnership,  Natxu'al  Area 
Reserve,  TNCH  preserve,  or  on  a  refuge. 
A  sufficient  number  (as  defined  in  our 
recovery  plans)  of  other,  more 
appropriate  areas  are  being  designated 
or  proposed  as  critical  habitat  within 
historical  range  on  other  islands.  In 
other  cases,  the  Service  decided  that  the 
benefits  of  excluding  critical  habitat 
outweighed  the  benefits  of  including 
critical  habitat.  See  the  descriptions  of 
exclusion  of  critical  habitat  under 
Exclusions  Under  Section  4(b)(2), 
below. 

(14)  Comment:  One  peer  reviewer 
noted  that  one  of  the  keys  to  a  plant's 
survival  is  having  the  appropriate 
microclimate,  which  is  created  by  other 
plant  species  in  a  large  enough 
aggregation  to  alter  the  environment. 
Because  of  the  strong,  harsh  winds  on 
Lanai,  it  is  essential  that  critical  habitat 
units,  such  as  proposed  units  A,  B,  and 
C,  are  large  enough  to  provide  habitat 
for  a  complete  plant  community  that 
can  provide  shelter  from  the  winds. 

Our  Response:  We  agree  and  have 
sought  to  designate  critical  habitat  units 
that  are  large  enough  to  accommodate 
the  needs  of  the  species  within  those 
units.  However,  based  on  information 
received  during  the  public  comment 
period,  we  have  revised  the  proposed 
critical  habitat  units  and  have  excluded 
proposed  units  A,  B,  and  C  because  they 
are  not  essential  for  the  conservation  of 
Hibiscus  brackenridgei,  Cyperus 
trachysanthos,  Tetmmolopium  remyi, 
and  Sesbania  tomentosa.  Although  they 
possess  some  of  the  primary  constituent 
elements  for  these  species,  their  habitat 
is  largely  degraded.  We  were  able  to 
identify  an  adequate  number  of  sites 
within  the  historical  range  containing 
more  appropriate  and  less  degraded 
habitat,  and/or  that  are  already  slated 
for  conservation  management  and 
restoration. 

(15a)  Comment:  Several  conunenters, 
including  one  peer  reviewer,  felt  that 
the  proposed  rule  was  improved  by 
incorporating  clear  methodology  to 
designate  appropriate  unoccupied 
habitat  for  plant  recovery.  (15b) 
Comment:  The  Service  should  not 


designate  imoccupied  habitat.  One 
commenter  stated  that  the  Service  is 
acting  outside  its  authority  in 
designating  unoccupied  habitat  because 
almost  any  area  in  Hawaii  is  capable  of 
supporting  one  or  more  protected 
species,  and  the  entire  State  would  have 
to  be  designated  if  unoccupied  habitat  is 
included.  (15c)  Comment:  Unoccupied 
habitat  outside  of  the  Conservation 
District  should  not  be  designated 
because  it  is  degraded. 

Our  Response:  Our  recovery  plans  for 
these  species  identify  the  need  to 
expand  existing  populations  and 
reestablish,  wild  populations  within  the 
historical  range.  Because  of  the  very 
limited  current  range  of  these  species, 
designating  only  occupied  areas  would 
not  meet  the  conservation  requirements 
of  the  species.  Occupied  areas,  as  well 
as  the  similar  habitat  around  them 
within  the  designated  units  of  critical 
habitat  that  may  be  occupied  in  the 
future,  provide  the  essential  life-cycle 
needs  of  the  species  and  provide  some 
or  all  of  the  habitat  components 
essential  for  the  conservation  (primary 
constituent  elements)  of  these  species. 
We  have  revised  the  December  27,  2000, 
proposal  to  designate  critical  habitat  for 
18  species  from  Lanai  to  incorporate 
new  information  and/or  address 
comments  and  new  information 
received  diuing  the  comment  periods, 
including  information  on  areas  of 
potentially  suitable  unoccupied  habitat 
for  some  of  these  species.  Expansion  of 
some  of  these  species  to  areas  that  were 
likely  to  have  been  historically  occupied 
is  essential  to  the  conservation  of  the 
species. 

When  designating  unoccupied  habitat 
for  these  species,  we  first  evaluated 
lands  that  are  suitable  for  each  species. 
Of  this  suitable  habitat,  we  determined 
what  areas  are  essential  for  the 
conservation  of  each  species  using  the 
guidelines  outlined  in  the  recovery 
plans  (i.e.,  areas  that  contain  one  or 
more  of  the  primary  constituent 
elements,  are  either  in  good  condition 
for  recovery  efforts  or  could  be  made 
good  through  appropriate  management 
actions),  and  would  provide  space 
needed  by  the  species  to  reach  our 
recovery  goals  of  8  to  10  populations 
with  a  minimum  of  100  matiue 
reproducing  individuals  per  population 
for  long-lived  perennials,  300  mature 
reproducing  individuals  per 
populations  for  short-lived  perennials, 
and  500  mature  reproducing  individuals 
per  population  for  annuals. 

We  disagree  that  all  areas  outside  the 
Conservation  District  are  degraded  and 
inappropriate  for  these  species.  Areas 
that  contain  one  or  more  of  the  primary 
constituent  elements,  are  either  in  good 
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condition  for  recovery  efforts  or  could 
be  made  good  through  appropriate 
management  actions,  and  would 
provide  space  needed  by  the  species  to 
reach  our  recovery  goals  of  8  to  10 
populations  with  a  minimum  niunber  of 
mature  reproducing  individuals  as 
specified  above,  were  determined  to  be 
essential  for  the  conservation  of  each 
species,  regardless  of  land-use  zoning. 
(J 6a)  Comment:  One  peer  reviewer 
praised  the  Service  for  its  logical  and 
reasonable  methodology  and  for  using 
the  best  available  science,  including 
information  such  as  elevation  range, 
vegetation  type,  associated  species, 
physical  location  and  commimity  type 
for  determining  critical  habitat  on  Lanai. 
Another  reviewer  expressed 
appreciation  for  the  extensive  work  and 
review  of  Lanai  data  by  the  Service. 

(16b)  Comment:  Other  reviewers  felt 
that  the  Service  did  not  adequately 
consider  recovery  science  and 
management  in  its  proposed  critical 
habitat  designations  and  did  not  have 
adequate  inforriiation  relating  to  each 
species'  primary  constituent  elements.. 

Our  Response:  When  developing  the 
proposed  rule  to  designate  critical 
habitat  for  32  plants  from  Lanai,  we 
used  the  best  scientific  and  commercial 
data  available  at  the  time,  including  but 
not  limited  to,  information  from  the 
knowm  locations,  site-specific  species 
information  from  the  HINHP  database 
and  oiu  own  rare  plant  database;  species 
information  from  the  Center  for  Plant 
Conservation's  (CPC)  rare  plant 
monitoring  database;  the  final  listing 
rules  for  these  species;  information 
received  during  the  public  comment 
periods  and  the  informational  meetings 
and  public  hearings  held  on  Lanai  on 
July  22,  2002,  and  August  1,  2002; 
recent  biological  surveys  and  reports; 
our  recovery  plans  for  these  species;  CIS 
information  [e.g.,  vegetation,  soils, 
annual  rainfall,  elevation  contours, 
landownership);  information  received  in 
jesponse  to  outreach  materials  and 
requests  for  species  and  management 
information  we  sent  to  all  landowners, 
land  managers,  and  interested  parties  on 
the  island  of  Lanai;  discussions  with 
botanical  experts;  and  recommendations 
from  the  Hawaii  Pacific  Plant  Recovery 
Coordinating  Committee  (CPC,  in  litt. 
1999,  HINHP  database  2000;  HPPRCC 
1998;  Service  1994,  1995,  1996,  1997, 
1998a,  1998c,  1999). 

In  accordance  with  our  policy  on  peer 
review  published  on  July  1,  1994  (59  FR 
34270),  we  solicited  the  expert  opinions 
of  appropriate  and  independent 
specialists  regarding  the  proposed  nde. 
The  purpose  of  this  peer  review  was  to 
ensure  that  our  designation 
methodology  of  critical  habitat  of  Lanai 


plants  was  based  on  scientifically  sound 
data,  assumptions,  and  analysis.  The 
comments  of  all  of  the  peer  reviewers 
were  taken  into  consideration  in  the 
development  of  this  final  designation. 
We  are  required  under  a  court-approved 
settlement  agreement  to  finalize  this 
designation  by  December  30,  2002.  If 
provided  with  new  information,  we  may 
revise  the  critical  habitat  designation  in 
the  futtue. 

(17)  Comment:  One  commenter  asked 
why  other  federally  listed  plants  on 
Lanai  and  historically  listed  plants  were 
not  included  in  the  critical  habitat 
proposal.  A  peer  reviewer  asked  why 
critical  habitat  was  not  proposed  for 
Gardenia  mannii  when  it  appears  that 
the  proposed  critical  habitat  may 
provide  adequate  habitat  for  the 
recovery  of  that  species. 

Our  Response:  The  proposed  rule  to 
designate  critical  habitat  for  32  species 
foimd  on  Lanai  was  prepared  in 
response  to  a  lawsuit  (see  "Previous 
Federal  Action"  section  above).  Species 
Usted  prior  to  1991,  such  as  Gardenia 
mannii,  were  not  covered  by  this 
lawsuit  and  thus  not  addressed  in  the 
proposed  rule.  Additionally,  certain 
species  were  not  included  in  the 
proposed  rule  because  historical  records 
were  incomplete  and  biological  experts 
were  unable  to  provide  information 
about  their  habitat  requirements.  These 
species  are:  Mariscus  fauriei,  Silene 
lanceolata,  Tetramolopium  lepidotum 
ssp.  lepidotum,  and  Zanthoxylum 
hawaiiense. 

(18)  Comment:  One  commenter  stated 
that  critical  habitat  for  Tetramolopium 
lepidotum  ssp.  lepidotum  should  be 
included  in  the  final  rule,  if  such  habitat 
is  present  on  Lanai. 

Our  Response:  Historical  records  are 
incomplete  and  biological  experts  were 
unable  to  provide  information  about  the 
habitat  requirements  of  Tetramolopium 
lepidotum  ssp.  lepidotum  on  Lanai.  . 
Tetramolopium  lepidotum  ssp. 
lepidotum  is  currently  found  on  Oahu 
and  we  have  proposed  critical  habitat 
for  this  species  on  that  island. 

Issue  2:  Effects  of  Designation 

(19)  Comment:  One  landowner 
commented  that  critical  habitat  should 
be  consistent  with  current  and  ongoing 
conservation  efforts  in  priority  areas  so 
that  resourceis  are  not  directed 
elsewhere  in  an  imcoordinated  manner. 
This  reviewer  stated  that  the  Service 
and  landowner  should  work  together  to 
develop  an  approach  that  is  more  likely 
to  lead  to  species  recovery,  rather  than 
a  passive  designation  lacking 
management. 

Our  Response:  We  agree  and 
recognize  that  the  ultimate  pinpose  of 


critical  habitat  is  to  contribute  to  the 
conservation  of  listed  species,  a  purpose 
that  can  be  best  reached  by  cooperation 
between  the  Service  and  the 
community.  As  an  example,  the  Service 
excluded  proposed  unit  D,  proposed  for 
28  species,  from  critical  habitat 
designation  because  we  believe  the 
benefits  of  exclusion  outweigh  the 
benefits  of  inclusion.  The  landowner 
entered  into  a  volimtary  memorandum 
of  agreement  with  the  Service  to  manage 
the  lands  in  proposed  unit  Lanai  D,  as 
well  as  adjacent  lands,  for  the 
conservation  benefit  of  the  28  Usted   . 
species  for  which  it  was  proposed  as 
critical  habitat.  We  believe  the  benefits 
of  these  management  actions,  which 
would  not  occin  if  critical  habitat  is 
designated,  are  greater  than  the  benefits 
of  including  the  area  as  critical  habitat. 
See  Exclusions  Under  Section  4(b)(2)  for 
a  more  detailed  discussion  of  the 
exclusions. 

(20)  Comment:  One  reviewer 
commented  that  the  designation  of 
critical  habitat  alonie  will  not  prevent 
the  loss  of  remaining  natural  habitats 
and  that  funds  would  be  better  spent  on 
natural  resource  management  activities. 
Another  reviewer  stated  that  if 
management  is  not  realistic,  it  makes 
little  sense  to  designate  critical  habitat.    . 

Our  Response:  Critical  habitat 
designation  is  one  of  a  number  of 
conservation  tools  established  in  the  Act 
that  can  play  an  important  role  in  the 
recovery  of  a  species.  For  a  Federal 
action  to  adversely  modify  critical 
habitat,  the  action  would  have  to 
adversely  affect  the  critical  habitat's 
constituent  elements  or  their 
management  in  a  manner  likely  to 
appreciably  diminish  or  preclude  the 
conservation  of  the  species.  Designation 
of  critical  habitat  is  a  way  to  guide 
Federal  agencies  in  evaluating  their 
actions,  in  consultation  with  the 
Service,  such  that  their  actions  do  not 
hamper  conservation  of  listed  species. 
There  also  are  educational  or 
informational  benefits  to  the  designation 
of  critical  habitat.  Educational  benefits 
include  the  notification  of  landowners, 
land  managers,  and  the  general  public 
about  the  importance  of  protecting  the 
habitat  of  these  species  and 
dissemination  of  information  regarding 
their  essential  habitat  requirements. 
(21)  Comment:  One  peer  reviewer 
noted  that  it  appears  that  there  is  an 
assiunption  that  "natural"  areas  in  the 
recent  past  were  not  impacted  by 
humans.  It  is  unlikely  that  there  was 
any  place  in  the  major  Hawaiian  Islands 
that  was  not  at  least  nominally  altered 
by  Hawaiians.  There  should  therefore  be 
a  slated  role  for  the  Hawaiian 
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community  in  the  proposed 
conservation  zones. 

Our  Response:  We  agree  that 
Hawaiians  may  have  impacted  natural 
areas  prior  to  Einopean  settlement. 
Further,  we  beUeve  that  native 
Hawsdians  can  play  an  important  role  in 
species  recovery.  We  do  not  anticipate 
that  the  critical  habitat  designation  will 
affect  their  role  in  species  recovery 
efforts,  and  we  believe  it  is  likely  to  be 
compatible  with  many  of  the  land 
management  goals  of  native  Hawaiians. 

(22)  Comment:  Critical  habitat  must 
accommodate  the  traditional  cultural 
gathering  rights  of  native  Hawaiians  as 
reflected  in  Article  XII  of  the  State 
constitution  and  upheld  by  the  Hawaii 
Supreme  Coiul  in  the  Public  Access 
Shoreline  Hawaii  and  Ka  Paakai  o  Ka 
Aina  decisions. 

Our  Response:  Critical  habitat 
designation  does  not  affect  activities, 
including  human  access,  on  State  or 
private  lands  unless  some  kind  of 
Federal  permit,  license,  or  funding  is 
involved  and  the  activities  may  affect 
the  species.  It  imposes  no  regulatory 
prohibitions  on  state  or  other  non- 
Federal  lands,  nor  does  it  impose  any 
restrictions  on  State  or  non-Federal 
activities  that  are  not  funded  or 
authorized  by  any  Federal  agencies. 
Access  to  Federal  lands  that  are 
designated  as  critical  habitat  is  not 
restricted  unless  access  is  determined  to 
result  in  the  destruction  or  adverse 
modification  of  the  critical  habitat.  If  we 
determine  that  access  will  result  in 
adverse  modification  of  the  critical 
habitat,  we  will  suggest  reasonable  or 
prudent  alternatives  that  edlow  the 
proposed  activities  to  proceed. 
Activities  of  the  State  or  private 
landowner  or  individual,  such  as 
farming,  grazing,  logging,  and  gathering 
generally  are  not  affected  by  a  critical 
habitat  designation,  even  if  the  property 
is  within  the  geographical  boundaries  of 
the  critical  habitat,  unless  there  is 
Federal  nexus  to  the  activity.  A  critical 
habitat  designation  has  no  regulatory 
effect  on  access  to  State  or  private  lands. 
Recreational,  commercial,  and 
subsistence  activities,  including 
hunting,  on  non-Federal  lands  are  not 
regulated  by  this  critical  habitat 
designation,  and  may  be  impacted  only 
where  there  is  Federal  involvement  in 
the  action  and  the  action  is  likely  to 
destroy  or  adversely  modify  critical 
habitat. 

(23)  Comment:  One  native  Hawaiian 
commenter  stated  that  the  critical 
habitat  proposal  is  crucial  in 
guardianship  and  preservation  of  not 
only  native  plants,  but  the  native 
species  that  thrive  in  such  protected 
habitat. 


Our  Response:  We  agree  that 
conservation  of  native  plants  is 
consistent  with  the  land  management 
goals  of  many  native  Hawaiians.  Though 
not  intended  to  replace  on  the  ground 
management,  we  agree  that  critical 
habitat  designation  plays  a  role  in  the 
protection  of  native  species.  Designation 
of  critical  habitat  is  a  way  to  guide 
Federal  agencies  in  evaluating  their 
actions,  in  consultation  with  the 
Service,  such  that  their  actions  do  not 
hamper  conservation  of  listed  species. 
There  also  are  educational  or 
informational  benefits  to  the  designation 
of  critical  habitat.  Education  benefits 
include  the  notification  of  landowners, 
land  managers,  and  the  general  public  of 
the  importance  of  protecting  the  habitat 
of  these  species  and  dissemination  of 
information  regarding  their  essential 
habitat  requirements. 

Issue  3:  Site-Specific  Biological 
Comments 

(24)  Comment:  The  exclusion  of 
Kanepuu  Preserve  needs  to  be 
reassessed  because  the  string  of  small 
preserves  may  not  be  adequate  to 
provide  for  the  long-term  maintenance 
of  habitat.  Critical  habitat  may  need  to 
be  established  around  these  preserves  in 
order  to  sustain  native  plant 
communities.  One  peer  reviewer  was 
concerned  that,  given  the  exclusion  of 
Kanepuu  Preserve,  Bonamia  menziesii 
may  not  have  enough  suitable  lowland 
dry  forest  designated  as  critical  habitat. 

Our  Response:  We  reassessed  the 
exclusion  of  Kanepuu  Preserve  and 
determined  that  it  should  be  excluded 
because,  in  addition  to  having  ongoing 
management,  it  is  not  essential  for  the 
conservation  of  Bonamia  menziesii  or 
Hibiscus  brackenridgei.  We  were  able  to 
locate  sites  on  other  islands  for  those 
two  species  that:  (1)  Contain  at  least  one 
of  the  primary  constituent  elements  that 
are  essential  to  the  conservation  of  the 
species,  (2)  are  within  historical  range, 
and  (3)  accommodate  our  recovery  goals 
of  8-10  populations. 

(25a)  Comment:  One  peer  reviewer 
noted  that  as  long  as  the  units  are 
protected  from  major  threats,  adequate, 
although  not  ideal,  habitat  is  designated 
within  proposed  unit  A  for  species 
recovery.  (25b)  Comment:  Other 
commenters  recommended  removing 
unit  A  from  the  proposed  designation, 
citing  the  following  reasons:  (1) 
Hibiscus  brackenridgei  is  represented  by 
only  one  individual  in  the  unit,  the  unit 
has  a  small  amoimt  of  suitable  soil,  it 
has  habitat  proposed  in  unit  D,  habitats 
exist  on  other  islands,  and  the  species 
has  been  extensively  cultivated  ex  situ; 
(2)  the  physical  attributes  of  Kaena  Iki 
have  changed  substantially  over  time, 


the  ground  water  spring  dried  up  and 
seasonally  wet  soil  habitat  is  no  longer 
present,  making  it  unsuitable  habitat  for 
Cyperus  trachysantbos;  (3)  the  historical 
location  for  C.  trachysantbos  is 
somewhat  ambiguous  because  "Kaena" 
is  also  the  name  of  a  locality  2.5  miles 
to  the  east-northeast  outside  proposed 
unit  A;  and  (4)  the  former  population  of 
C.  tracbysantbos  within  proposed  unit 
A  was  likely  very  small  and  may  be 
considered  an  unusual  occurrence.  (25c) 
Comment:  Another  reviewer  suggested 
reducing  the  size  of  proposed  unit  A  to 
less  than  275  acres  in  the  upper  portion 
of  the  site  near  the  existing  populations 
of  H.  brackenridgei.  The  unit  should  be 
designed  to  accommodate  just  one  of  the 
8  to  10  populations  needed  statewide. 

Our  Response:  Unit  A  was  proposed 
as  critical  habitat  for  two  species, 
Cyperus  tracbysantbos  and  Hibiscus 
brackenridgei.  We  excluded  the 
proposed  critical  habitat  for  C. 
tracbysantbos  from  the  final  rule 
because  this  area  no  longer  contains  the 
suitable  habitat  of  seasonally  wet  soils. 
The  water  soiuce  has  permanently  dried 
up  due  to  alterations  in  the  watershed 
properties  of  the  island.  Also,  this  area 
is  not  essential  for  the  conservation  of 
C.  tracbysantbos,  a  multi-island  species, 
because  were  able  to  locate  sites  on 
other  islands  that:  (1)  Contain  at  least 
one  of  the  primary  constituent  elements 
that  are  essential  to  the  conservation  of 
the  species,  (2)  are  within  historical 
range,  and  (3)  accommodate  our 
recovery  goals  of  8  to  10  populations. 

Based  on  information  received  during 
the  public  comment  period,  we  have 
also  excluded  unit  A  as  critical  habitat 
for  H.  brackenridgei,  a  multi-island 
species.  We  determined  that  this  area  is 
not  essential  for  the  conservation  of  the 
species  because  there  are  at  least  eight 
other  places  for  this  species  that  have 
more  primary  constituent  elements,  are 
less  degraded,  are  already  undergoing 
restoration,  or  are  within  a  partnership. 
Natural  Area  Reserve,  TNCH  preserves, 
or  on  a  refuge.  More  appropriate  areas 
on  other  islands,  within  historical  range, 
and  that  provide  habitat  for  10 
populations,  are  proposed  as  critical 
habitat  for  H.  brackenridgei. 

(26a)  Comment:  One  peer  reviewer 
noted  that,  as  long  as  the  units  are 
protected  from  major  threats,  adequate, 
though  not  ideal,  habitat  is  designated 
within  proposed  imit  B  for  species 
recovery.  (26b)  Comment:  Proposed  imit 
B  should  not  be  removed  from  critical 
habitat  designation  because  recent 
surveys  found  no  individuals  of 
Tetramolopium  remyi  present  in  fenced 
areas,  despite  favorable  environmental 
conditions.  (26c)  Comment:  Proposed 
unit  B  should  be  reduced  to  less  than 
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235  acres  in  the  upper  portion  of  the  site 
near  the  existing  population.  Proposed 
unit  D  provides  better  habitat  for  many 
populations  of  T.  remyi  and  recovery  is 
much  more  likely  in  this  unit. 

Our  Response:  Unit  B  was  proposed 
as  critical  habitat  for  Tetramolopium 
remyi.  Modifications  were  made  to  this 
unit  to  exclude  areas  not  essential  to  the 
conservation  of  this  species.  The  area  is 
highly  degraded  and  is  in  a  game 
management  area  where  one  of  the 
threats  (axis  deer)  is  being  managed  for 
hunting  piuposes  by  the  State.  The 
remaining  area  designated  as  critical 
habitat  for  the  multi-island  species  T. 
remyi  provides  habitat  within  its 
historical  range  for  one  population  of 
the  a  to  10  outlined  in  the  recovery  plan 
for  this  species.  The  designated  area  is 
situated  around  the  recently  extirpated 
known  individuals,  contains  at  least  one 
of  the  primary  constituent  elements,  and 
most  likely  contains  a  viable  seed  bank 
due  to  the  recent  existence  of  matiue, 
seed-bearing  individuals  of  this  species 
in  the  area.  This  unit  was  renamed 
Lanai  1 — Tetramolopium  remyi. 

(27)  Comment:  Two  commenters 
suggested  that  proposed  unit  C  be 
removed  from  critical  habitat 
designation  for  Sesbania  tomentosa, 
citing  the  follovydng  reasons:  (1)  The 
species  does  not  currently  occur  on 
Lanai;  (2)  natural  recruitment  from 
inter-island  dispersal  is  unlikely;  (3)  it 
is  not  economically  efficient  to  manage 
the  threats  in  these  areas;  (4)  the 
historical  Lanai  population  may  have 
been  genetically  distinct  and  propagules 
are  not  available  from  the  historical 
population;  and  (5)  suitable  unoccupied 
habitat  exists  in  proposed  unit  D. 

Our  Response:  Unit  C  was  proposed 
as  critical  habitat  for  the  multi-island 
species  Sesbania  tomentosa.  We  have 
excluded  this  unit  from  critical  habitat 
because  it  is  not  essential  for  the 
conservation  of  the  species  because 
there  are  at  least  eight  other  places  for 
this  species  that  have  more  primary 
constituent  elements  or  are  less 
degraded,  are  already  undergoing 
restoration,  or  are  within  a  partnership. 
Natural  Area  Reserve,  TNCH  preserve, 
or  on  a  refuge.  More  appropriate  areas 
on  other  islands,  within  the  historical 
range,  and  that  provide  habitat  for  10 
populations,  are  proposed  as  critical 
habitat  for  S.  tomentosa. 

(28a)  Comment:  Commenters, 
including  peer  reviewers,  supported  the 
designation  of  criticcil  habitat  in 
proposed  unit  D  because:  (1)  This  area 
contains  the  best  remaining  habitat  on 
Lanai,  (2)  supports  high  rare  species 
diversity,  and  (3)  has  existing  programs 
for  native  species  management  at 
Lanaihale.  (28b)  Comment:  One 


reviewer  commented  that  the  extension 
of  critical  habitat  for  Centaurium 
sebaeoides  into  the  Lanai  Cooperative 
Game  Management  Area  is  reasonable 
because  the  habitat  in  this  area  is 
similar  to  the  species'  current  habitat  on 
Lanai.  (28c)  Comment:  Two  peer 
reviewers  questioned  the  removal  of  the 
middle  portion  of  proposed  unit  D, 
especially  when  edge  effects  should  be 
minimized.  (28d)  Comment:  Proposed 
unit  D  should  be  divided  into  three 
subunits  (D-1,  D-2,  and  D-3)  in  order 
to  make  the  unit  manageable  in  a 
practical  sense.  {27e)  Comment:  D-1 
(Lanaihale  area)  should  be  removed 
from  critical  habitat  designation  because 
itis  already  being  managed  in  a 
cooperative  agreement  between  the 
Service  and  Castle  and  Cooke  Resorts, 
LLC. 

Our  Response:  Lanai  D  was  proposed 
as  critical  habitat  for  28  species: 
Abutilon  eremitopetalum,  Adenophorus 
periens,  Bonamia  menziesii,  Brighamia 
rockii,  Centaurium  sebaeoides, 
Cenchrus  agrimonioides,  Clermontia 
oblongifolia  ssp.  mauiensis,  Ctenitis 
squamigera,  Cyanea  grimesiana  ssp. 
grimesiana,  Cyanea  lobata,  Cyanea 
macrostegia  ssp.  gibsonii,  Cyrtandra 
munroi,  Diellia  erecta,  Diplazium 
molokaiensis,  Gahnia  lanaiensis, 
Hedyotis  mannii,  Hedyotis 
schlechtendahliana  var.  remyi, 
Hesperomannia  arborescens.  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Labordia  tinifolia  var.  lanaiensis, 
Melicope  munroi,  Neraudia  sericea, 
Solanum  incompletum,  Spermolepis 
hawaiiense.  Tetramolopium  remyi, 
Vigna  o-wahuensis  and  Viola  lanaiensis. 

Based  on  additional  information  and 
discussions  with  the  landowner,  the 
Service  has  decided  not  to  designate 
critical  habitat  for  these  species  on 
Lanai.  The  unit  was  excluded  from 
critical  habitat  under  section  4(b)(2)  of 
the  Act  because  the  landowner  entered 
into  a  voluntary  memorandum  of 
agreement  with  the  Service  to  manage 
the  lands  in  proposed  unit  Lanai  D,  as 
well  as  adjacent  lands,  for  the 
conservation  benefit  of  the  28  listed 
species  for  which  it  was  proposed  as 
critical  habitat.  We  believe  the  benefits 
of  these  management  actions,  which 
would  not  occin  if  critical  habitat  is 
designated,  are  greater  than  the  benefits 
of  including  the  area  as  critical  habitat. 
See  Exclusions  Under  Section  4(b)(2)  for 
a  more  detailed  discussion  of  the 
exclusions. 

(29a)  Comment:  All  commenters 
agreed  that  at  least  portions  of  proposed 
units  El-3  are  appropriate  for  critical 
habitat  designation  due  to  the  likely 
presence  of  many  species  within  the 
unit.  (29b)  Comment:  One  peer  reviewer 


argued  for  consolidation  of  proposed 
units  E1-E3  in  order  to  reduce  edge 
effect  and  fragmentation,  and  remove 
barriers  to  gene  flow.  (29c)  Comment: 
Only  the  upper  portions  of  proposed 
units  E  should  be  included  as  critical 
habitat  for  Bidens  micrantha  because 
the  remainder  of  proposed  unit  E  is  not 
essential  to  the  conservation  of  the 
species. 

,     Our  Response:  We  acknowledge  the 
potential  negative  impacts  of  edge 
effects  on  the  habitat  for  Bidens 
micrantha.  However,  this  species' 
primary  constituent  elements  are  found 
only  within  ridge  habitat  and  the  three 
proposed  E  units  are  actually  three 
ridges.  Consolidating  the  units  would 
add  the  gulch  areas  between  the  ridges 
that  lack  the  primary  constituent 
elements  for  B.  micrantha. 

No  changes  were  made  to  these 
proposed  units  and  they  are  designated 
as  critical  habitat  for  Bidens  micrantha 
ssp.  kalealaha.  They  have  been  renamed 
units  Lanai  2 — Bidens  micrantha  ssp. 
kalealaha — North,  Lanai  3 — Bidens 
micrantha  ssp.  kalealaha — Middle,  and 
Lanai  4 — Bidens  micrantha  ssp. 
kalealaha — South. 

(30)  Comment:  Two  reviewers 
suggested  removing  proposed  unitT  as 
critical  habitat  for  Hibiscus 
brackenridgei  due  to  its  degraded 
habitat,  marginal  soil  and  rainfall,  and 
physical  characteristics  that  are 
different  from  those  at  ciurently  extant 
populations.  One  reviewer  believed  that 
designation  of  such  sites  is  not 
economically  efficient  and  would  create 
a  regulatory  burden  and  restrict  future 
management  options  for  landowners 
and  the  State. 

Our  Response:  This  unit  was 
proposed  as  critical  habitat  for  the 
multi-island  species  Hibiscus 
brackenridgei.  Based  on  information 
received  during  the  public  comment 
period,  we  have  revised  the  proposed 
critical  habitat  for  this  species.  We  have 
excluded  proposed  unit  F  because  it 
does  not  contain  the  primary 
constituent  elements  essential  for  the 
conservation  of  this  species.  An 
adequate  amount  of  critical  habitat  for 
Hibiscus  brackenridgei  is  proposed 
within  historical  range  on  other  islands. 

(31)  Comment:  One  peer  reviewer 
expressed  concern  that  proposed  unit  G 
is  downslope  from  a  golf  course  and  the 
high  nutrient  runoff  from  the  golf  course 
may  encourage  nonnative  plants  and 
threaten  the  survival  of  native  species 
within  the  proposed  unit.  Three 
commenters  suggested  removing 
proposed  unit  G  as  critical  habitat  for 
Portulaca  sclerocarpa  because:  (1)  The 
species  does  not  occur  at  this  site 
currently,  (2)  historical  records  of  its 
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occurrence  at  this  site  are  lacking,  (3) 
since  the  species  is  confined  to  vertical 
cliffs,  habitat  above  the  cliff  is 
inappropriate,  (4)  few  available  niches 
exist  for  this  species  along  the  cliffs,  (5) 
the  species  was  likely  always  rare  in 
this  area,  and  (6)  the  cliffs  are  already 
protected  under  applicable  shoreline 
setback  laws. 

Our  Response:  Lanai  G  was  proposed 
as  critical  habitat  for  the  multi-island 
species  Portulaca  sclerocarpa. 
Modifications  were  made  to  this  unit  to 
exclude  inland  areas  that  do  not  contain 
the  primary  constituent  elements. 
Although  there  are  no  historical  records 
for  this  species  on  the  main  island  of 
Lanai,  we  believe  the  species  did 
historically  occur  there  as  plants 
continue  to  survive  just  off  shore  on 
Poopoo  Islet.  Poopoo  Islet  is  a  small 
rocky  outcrop  approximately  200  m 
(600  ft)  from  the  south  shoreline.  It  is 
likely  that  the  species  disappeared  from 
the  main  island  Lanai  as  a  result  of  the 
threats  there  prior  to  adequate  surveys 
being  conducted.  Further,  the  areas 
designated  as  critical  habitat  on  Lanai 
proper  contain  one  or  more  of  the 
primary  constituent  elements  and 
provide  additional  area  for  one  of  the  8 
to  10  populations  needed  for  the 
recovery  of  this  species  as  outlined  in 
the  recovery  plan.  Critical  habitat 
designated  for  P.  sclerocarpa  includes 
only  cliff  faces  along  the  shore.  While  it 
is  true  the  cliffs  are  already  protected 
under  applicable  State  shoreline  setback 
laws,  the  specific  habitat  features  for 
this  species  are  not  directly  protected  by 
those  laws.  Actions  taken  adjacent  to 
the  cliffs,  which  may  not  be  affected  by 
State  laws,  could  appreciable  alter  the 
ability  of  the  habitat  to  support  a 
population  of  this  species.  This  unit  was 
renamed  Lanai  5 — Portulaca 
sclerocarpa — Coast. 

(32)  Comment:  Commenters 
supported  the  designation  of  critical 
habitat  for  Portulaca  sclerocarpa  at 
proposed  unit  H.  One  commenter  noted 
that  although  surveys  found  no 
evidence  of  the  species  in  proposed  unit 
H,  the  islets'  cliff  faces  remain 
appropriate  for  a  species  that  was  likely 
naturally  rare  due  to  the  area's  few 
suitable  niches. 

Our  Response:  We  agree  this  species 
is  rare,  but  this  unit  continues  to 
support  the  one  extant  colony  of  this 
species  on  Lanai.  No  changes  were 
made  to  this  luiit  and  it  is  designated  as 
critical  habitat  for  Portulaca 
sclerocarpa.  It  has  been  renamed  Lanai 
6 — Portulaca  sclerocarpa — Isle. 

Issue  4:  Mapping 

(33)  Comment:  The  Service  should 
define  affected  property  lines  in  a 


maimer  that  allows  for  the  descriptions 
to  be  used  in  real  property  conveyance 
dociunents  in  the  State  of  Hawaii. 
Our  Response:  The  maps  in  the 
Federal  Register  are  meant  to  provide 
the  general  location  and  shape  of  critical 
habitat.  The  legal  descriptions  are 
readily  plotted  and  transferable  to  a 
variety  of  mapping  formats  and  were 
made  available  electronically  upon 
request  for  use  with  CIS  programs.  At 
the  public  hearing,  the  maps  were 
expanded  to  wall-size  to  assist  the 
public  in  better  understanding  the 
proposal.  These  larger  scale  maps  were 
also  provided  to  individuals  upon 
request.  Fiulhermore,  we  provided 
direct  assistance  in  response  to  written 
or  telephone  questions  with  regard  to 
mapping  and  landownership  within  the 
proposed  designation. 

(34)  Comme/if ;  The  final  proposal 
should  map  or  identify  how  many 
populations  are  being  accommodated  in 
each  unit  and  the  acreage  allotted  for 
each  population. 

Our  Response:  The  final  rule 
identifies  the  number  of  populations 
accommodated  in  each  unit.  We  do  not 
have  the  scientific  information  to 
precisely  identify  how  many  acres  each 
population  requires.  We  did,  however, 
ensure  that  each  population  is  separated 
by  1 ,000  meters  or  by  some  distinct 
geologic  featiue. 

Issue  5:  Economic  Issues 

(35)  Comment:  The  Draft  Economic 
Analysis  (DEA)  fails  to  consider  • 
economic  impacts  of  listing  and  critical 
habitat  that  result  through  interaction 
with  State  law,  specifically  Hawaii's 
Endangered  Species  Act.  "The 
commenter  suggested  that  New  Mexico 
Cattlegrowers  Association  v.  U.S.  Fish 
and  Wildlife  Service  requires 
consideration  of  the  impact  of  listing  as 
well  as  the  impact  of  designating  an  area 
as  critical  habitat.  Instead,  the  analysis 
is  expressly  limited  to  the  impact  of 
Federal  agency  consultation  imder  the 
jeopardy  standard.  However,  since 
Federal  listing  triggers  listing  under 
State  law,  the  Service  must  consider  the 
impact  of  take  prohibitions  under  State 
law  (and  consequently  Federal  law, 
which  prohibits  destruction  of  plants  in 
knowing  violation  of  State  law). 

Our  Response:  Possible  costs  resulting 
from  interplay  of  the  Federal 
Endangered  Species  Act  and  Hawaii 
State  law  are  discussed  in  the  economic 
analysis  ujider  indirect  costs  (e.g., 
possible  conservation  management 
mandate  for  the  private  landowner  and 
reduction  in  game  mammal 
populations).  The  economic  analysis 
considers  the  economic  impacts  of 
section  7  consultations  related  to  critical 


habitat  even  if  they  are  attributable  co- 
extensively  to  the  listed  status  of  the 
species.  In  addition,  the  economic 
analysis  examines  any  indirect  costs  of 
critical  habitat  designation,  such  as 
where  critical  habitat  triggers  the 
applicability  of  a  State  or  local  statute. 
However,  where  it  is  the  listing  of  a 
species  that  prompts  action  at  the  State 
or  local  level  [e.g.,  further  regulating  the 
take  of  federally  listed  species),  the 
impacts  are  not  attributable  to  critical 
habitat  designation  and  are  not 
appropriately  considered  in  the 
economic  analysis  of  critical  habitat 
designation.  Tsike  prohibitions  under 
Hawaii  law  are  tied  to  the  Federal 
listing  of  the  species  and  do  not  co- 
extensively  occiu"  because  of  critical 
habitat  designations.  However,  our 
analysis  did  consider  the  other  ways  in 
which  the  Federal  Endangered  Species 
Act  and  Hawaii  State  law  may  interplay. 

(36)  Comment:  Two  commenters 
stated  that  the  DEA  fails  to  consider 
economic  impacts  of  critical  habitat  that 
result  through  interaction  with  Hawaii's 
Land  Use  Law.  Critical  habitat  could 
result  in  changes  to  zoning  under  State 
law.  HRS  §  205-2  (e)  states  that 
Conservation  Districts  shall  include 
areas  necessary  for  conserving 
endangered  species.  HRS  195D-5.1 
states  that  DLNR  shall  initiate 
amendments  in  order  to  include  the 
habitat  of  rare  species.  Even  if  DLNR 
does  not  act,  the  Land  Use  Commission 
may  initiate  such  changes,  or  they  may 
be  forced  by  citizen  lawsuits.  Areas  for 
endangered  species  are  placed  in  the 
protected  subzone  with  the  most  severe 
restrictions.  While  existing  uses  can  be 
grandfathered  in,  downzoning  will 
prevent  landowners  from  being  able  to 
shift  uses  in  the  future,  will  reduce 
market  value,  and  make  the  land 
unmortgageable. 

Our  Response:  As  indicated  in  the 
final  addendum  to  the  DEA 
(Addendum),  about  362.4  ac  of 
agricultiual  lands  and  8  ac  of  rural  lands 
are  included  in  the  final  designation.  No 
agricultural  or  ranching  activities  take 
place  on  these  agricultiual  lands. 
Assuming  a  worst-case  scenario,  one 
which  is  not  envisioned,  reduction  in 
land  values  due  to  redistricting  land 
from  the  Agricultural  or  Rural  District  to 
Conservation  District  could  range  from 
$50,736  to  $163,080  ($140  to  $450  per 
acre)  for  agricultural  lands  and  $1.3 
miUion  to  $2.7  million  ($160,000  to 
$334,000  per  acre)  for  rural  lands. 
Under  this  scenario,  even  if  a  landowner 
has  no  plans  to  sell  the  land,  the  loss  in 
land  value  could  reduce  potential 
mortgage  financing.  However,  the 
likelihood  of  redistricting  is  not  certain 
and  could  be  small.  The  State's  history 
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supports  the  unlikelihood  of  rezoning  or 
redistricting  land  based  on  evaluations 
of  biological  value. 

(37)  Comment:  The  DEA  fails  to 
consider  economic  impacts  of  critical 
habitat  that  result  through  interaction 
with  State  law,  specifically  Hawaii's 
Environmental  Impact  Statement  Law. 
HRS  343-5  applies  to  any  use  of 
conservation  land,  and  a  full 
Enviroimiental  Impact  Statement  is 
required  if  any  of  die  significance 
criteria  listed  in  HAR  11-200-12  apply. 
One  of  these  criteria  is  that  an  action  is 
significant  if  it  "substantially  affects  a 
rare,  threatened  or  endangered  species 
or  its  habitat."  This  will  result  in  costly 
procedural  requirements  and  delays. 
However,  the  DEA  does  not 
acknowledge  that  any  impact  on 
endangered  species  habitat  will  be 
deemed  to  be  "significant."  Multiple 
commenters  stated  that  the  DEA  fails  to 
evaluate  the  practical  effect  critical 
habitat  designation  will  have  on 
development.  Special  Management  Area 
permits  administered  by  Maui  County 
as  required  by  Hawaii's  Coastal  Zone 
Management  Act,  will  be  harder  to  get, 
will  result  in  delays,  will  cause  a 
decline  in  property  values  and  may 
make  land  impossible  to  develop. 

Our  Response:  Adverse  impacts  on 
development,  including  delays  for 
additional  studies  and  agency  reviews, 
increased  costs  for  environmental 
studies,  increased  risk  of  project 
denials,  increased  risk  of  costly 
mitigation  measures,  and  increased  risk 
of  litigation  over  approvals,  are  not 
expected  since  no  known  development 
plans  exist  for  the  areas  proposed  for 
designation,  as  modified.  Furthermore, 
the  following  factors  make  future 
development  projects  within  critical 
habitat  highly  unlikely:  (1)  As  modified, 
approximately  53  percent  of  the  critical 
habitat  is  in  the  Conservation  District 
where  development  is  severely  limited; 
(2)  approximately  46  percent  of  the 
critical  habitat  is  in  the  Agricultural 
District,  but  because  the  land  includes 
gulches,  it  does  not  host  any  ranching 
or  agricultural  activities;  (3)  less  than 
one  percent  of  the  proposed  designation 
encompasses  land  in  the  Rural  District 
with  no  known  development  plans;  and 
(4)  as  modified,  the  cliffs  along  the 
southern  shore  are  the  only  critical 
habitat  area  that  is  in  the  Special 
Management  Area.  (The  percentages 
given  here  are  different  from  those  in 
the  addendum  because  of  the  Service's 
decision  to  exclude  Lanai  Unit  D  (see 
Exclusions  Under  Section  4(b)(2)) 

(38)  Comment:  The  DEA  fails  to 
consider  economic  impacts  of  critical 
habitat  that  result  through  interaction 
with  State  law,  specifically  the  State 


Water  Code.  HRS  174C-2  states  that 
"adequate  provision  shall  be  made  for 
protection  offish  and  wildlife".  HRS 
174C-71  instructs  the  Commission  of 
Water  Resource  Management  to 
establish  an  instream  use  protection 
program  to  protect  fish  and  wildlife. 
Since  landowners  may  depend  on  water 
pimtiped  from  other  watersheds,  these 
effects  can  be  far-reaching.  It  is 
impossible  to  tell  fi'om  the  descriptions 
in  the  proposal  whether  dny  water 
diversions  will  have  to  be  reduced  as  a 
result  of  listing  and  critical  habitat 
designation.  The  Service  has  an 
obligation  to  thoroughly  investigate  this 
issue  and  refrain  from  designating 
critical  habitat  until  it  has  determined 
whether  its  actions  will  affect  water  use 
and  balance  this  against  any  benefit  to 
the  species. 

Our  Response:  No  costs  are  expected 
to  occur  from  stich  impacts,  because 
none  of  the  listed  plants  are  stream- 
dependent  for  their  survival  and 
therefore  critical  habitat  designation 
would  not  cause  a  reduction  in  existing 
water  diversions. 

(39)  Comment:  One  commenter  stated 
that  the  cost  of  potential  citizen  lawsuits 
preventing  certain  activities  or  requiring 
some  sort  of  management  in  critical 
habitat  was  not  discussed  in  the  DEA. 
Another  commenter  stated  that  critical 
habitat  designation  will  bring 
uimecessarj'  and  costly  litigation.  One 
commenter  stated  that  proposed  critical 
habitat  could  entail  considerable  cost  to 
both  the  State  and  private  landowners. 
One  commenter  stated  that  critical 
habitat  designation  could  indirectly 
result  in  limitations  or  special 
management  requirements  (such  as 
fencing  or  control  of  invasive  species) 
being  established  on  private  lands.  The 
DEA  estimates  that  the  Palila  court 
decision  may  be  interpreted  to  mandate 
private  conservation  and  could  cost 
Lanai  landowners  up  to  $800,000  per 
year,  or  $8  million  over  ten  years. 
However,  Table  VI-3  of  the  Addendum 
dismisses  these  costs  as  minor  and  does 
not  add  them  to  the  total  cost  estimate. 
These  costs  should  be  considered. 

Our  Response:  The  Act  does  not 
obligate  landowners  to  manage  their 
land  to  protect  critical  habitat,  nor 
would  landowners  and  managers  be 
obligated  under  the  Act  to  participate  in 
projects  to  recover  a  species  for  which 
critical  habitat  has  been  designated. 
However,  the  DEA  does  discuss  the 
potential  mandate  for  conservation 
management  pursuant  to  litigation  and 
the  resulting  costs  for  the  proposed 
designation  on  Lanai.  Specifically, 
adverse  impacts  on  development, 
including  delays  for  additional  studies 
and  agency  reviews,  increased  costs  for 


environmental  studies,  increased  risk  of 
project  denials,  increased  risk  of  costly 
mitigation  measures,  and  increased  risk 
of  litigation  over  approvals,  are  not 
expected  since  there  are  no  known 
development  plans  within  the  areas 
proposed  for  designation,  as  modified. 
Furthermore,  the  following  factors  make 
future  development  projects  within 
critical  habitat  highly  unlikely:  (1)  As 
modified,  approximately  53  percent  of 
the  proposed  critical  habitat  is  in  the 
Conservation  District  where 
development  is  already  limited;  (2) 
approximately  46  percent  of  the  critical 
habitat  is  in  the  Agricultural  District, 
but  because  the  land  includes  gulches, 
it  does  not  host  any  ranching  or 
agricultural  activities;  (3)  less  than  one 
percent  of  the  designation  encompasses 
land  in  the  Rural  District  with  no 
known  development  plans;  and  (4)  as 
modified,  the  cliffs  along  the  southern 
shore  are  the  only  critical  habitat  area 
that  is  in  the  Special  Management  Area. 

Thus,  while  it  is  conceivable  that 
■  there  may  initially  be  an  increase  in 
subsequent  lawsuits  related  to  the 
critical  habitat  designation,  it  is  not 
possible  to  predict  their  number,  degree 
of  complexity,  or  any  other  associated 
effect  on  project  delays  due  to  scant 
historical  evidence  regarding  the  Lanai 
plants. 

(40)  Comment:  One  commenter  stated 
that  the  DEA  lacks  a  thorough  benefits 
analysis.  It  does  not  include  the  benefits 
of  watershed  protection  and 
improvement,  protection  of  other  stream 
and  riparian  biota,  and  the  value  of  the 
plants  as  an  indicator  of  ecological 
health.  Other  commenters  stated  that 
the  DEA  ignored  the  benefit  of  keeping 
other  native  species  off  the  endangered 
species  list,  of  maintaining  water  quality 
and  quantity,  of  promoting  ground 
water  recharge,  and  of  preventing 
siltation  of  the  marine  environment, 
thus  protecting  coral  reefs.  Another 
commenter  noted  that  additional 
benefits  of  critical  habitat  include 
combating  global  warming,  providing 
recreational  opportunities,  attracting 
ecotourism,  and  preserving  Hawaii's 
natural  heritage.  The  Service  must  use 
the  tools  available,  such  as  a  study  by 
the  University  of  Hawaii  (UH) 
Secretariat  for  Conser\'ation  Biology  that 
estimated  the  value  of  ecosystem 
service,  to  determine  the  benefits  of 
critical  habitat.  Another  commenter 
stated  that  the  DEA  overestimates 
economic  benefits  and  many  of  the 
alleged  benefits  are  entirely  speculative, 
unquantifiable  or  lack  any  commercial 
value. 

Our  Response:  The  DEA  discussed 
these  potential  benefits.  However,  the 
DEA  also  indicated  that  these  benefits 
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are  not  quantified  due  to  lack  of 
information  available  on:  (1)  Quantified 
data  on  the  value  of  the  Lanai  species; 
and  (2)  quantified  data  on  the  change  in 
the  quality  of  the  ecosystem  and  the 
species  as  a  result  of  the  designation. 
Although  the  UH  study  does  value 
ecosystem  services,  it  has  limited 
applicability  for  valuing  the  benefits  of 
the  critical  habitat  designation  for  the 
plants  for  a  number  of  reasons.  First,  the 
UH  study  had  a  different  purpose, 
which  was  to  estimate  the  total  value  of 
environmental  benefits  provided  by  the 
entire  Koolau  Mountains  on  the  island 
of  Oahu.  Consistent  with  its  purpose, 
the  UH  study  provides  no  estimates  of 
the  changes  in  environmental 
conditions  resulting  from  changes  in 
land  and  stream  management  due  to 
critical  habitat  designation. 
Furthermore,  many  of  the  assumptions 
and  much  of  the  analysis  in  the  UH 
study  are  not  transferable  to  the 
economic  analysis  for  the  critical  habitat 
of  the  Lanai  plants.  For  example,  the 
value  of  water  recharge  in  the  UH  study 
reflects  projected  water  supply  and 
demand  conditions  on  Oahu,  an  island 
three  times  the  size  of  Lanai,  but  with 
a  population  of  more  than  360  times 
'that  of  Lanai.  Also,  the  UH  benefit 
analysis  of  reducing  soil  runoff  is 
unique  to  three  valleys  that  drain 
through  partially  channelized  streams  in 
urban  areas  into  the  manmade  Ala  Wai 
Canal.  Since  this  canal  was  designed 
with  inadequate  flushing  from  stream  or 
ocean  currents,  it  functions  as  an 
unintended  settling  basin,  so  must  be 
dredged  periodically.  In  addition,  the 
recreational  and  ecotourism  values 
provided  in  the  UH  study  apply  to  areas 
that  are  accessible  to  most  hikers,  which 
is  not  the  case  with  most  of  the  Lanai 
critical  habitat.  Most  of  the  critical 
habitat  units  designated  on  Lanai  are 
either  in  mountainous  areas  with  steep 
slopes  and  difficult  access  or  on  coastal 
cliffs. 

(41)  Comment:  Existence  values 
should  be  quantified.  Studies  referenced 
in  the  DEA  analysis  contain  information 
about  how  much  people  would  be 
willing  to  pay  to  save  various  species. 
Even  assuming  plants  are 
noncharismatic  and  therefore  would 
justify  lower  values,  there  would  still  be 
a  value  of  $6  per  household  per  year.  If 
the  study  is  able  to  take  values  for  a  day 
of  hunting  from  the  State  of  Idaho  and 
apply  them  to  Hawaii,  it  should  be 
equally  able  to  take  values  bom  studies 
which  have  looked  at  other  species  to 
get  some  sense  of  what  people  would 
pay  to  make  sure  these  species  recover 
and  do  not  go  extinct. 

Our  Response:  As  discussed  in  the 
Addendum,  when  primary  research  is 


not  feasible,  economists  frequently  rely 
on  the  method  of  benefits  transfer. 
Benefits  transfer  involves  the 
application  of  results  of  existing 
valuation  studies  to  a  new  policy 
question.  Two  core  principals  of 
defensible  benefits  transfer  are:  (1)  The 
use  of  studies  that  apply  acceptable 
techniques  to  generate  welbre  values, 
and  (2)  similarity  between  the  good 
being  valued  in  the  literature  and  the 
good  being  valued  in  the  policy  context 
to  which  the  transfer  is  being  made  (i.e., 
the  protection  afforded  the  Lanai  plants 
by  critical  habitat).  As  noted  above,  no 
known  studies  exist  with  quantified 
data  on  the  value  of  plants  or  the  change 
in  the  quality  of  the  ecosystem  and  the 
species  as  a  result  of  the  designation. 
Therefore,  applying  results  of  existing 
valuation  studies  on  non-plants  to  Lanai 
plant  critical  habitat  is  not  feasible. 

(42)  Comment:  The  conclusion  under 
E.O.  12866  that  the  rule  will  not  have 
an  aimual  economic  effect  of  $100 
million  or  more,  or  adversely  affect  in 

a  material  way  any  sector  of  the 
economy  or  State  or  local  governments 
or  communities,  is  flawed  because  it 
does  not  consider  the  major  adverse 
impacts  from  secondary  effects. 
Our  Response:  For  the  reasons 
explained  in  the  DEA,  this  rule  is  not 
expected  to  have  an  annual  economic 
effect  of  $100  million  or  more.  Both  the 
DEA  and  the  Addendum  provide 
analysis  of  the  indirect  costs  associated 
with  designation  of  critical  habitat  for 
the  Lanai  plants  in  terms  of  land 
management,  loss  in  property  values 
and  investigative  costs.  These  indirect 
costs  are  considered  and  those  costs  that 
can  be  quantitatively  estimated  are 
addressed  in  the  DEA  and  Addendum. 
Some  potential  costs  are  not  estimated 
because  the  likelihood  of  actually 
incurring  the  cost  is  considered  to  be 
extremely  remote. 

(43)  Comment:  The  designation  of 
critical  habitat  will  have  direct  and 
substantial  impacts  on  private  property 
because  large  areas  will  be  unavailable 
for  productive  use  and  land  values  will 
be  substantially  diminished.  The 
Service  must  take  these  into  accoimt 
and  weigh  them  against  the  speculative 
protections  that  would  accrue  from 
designation.  The  DEA  correctly 
recognizes  that  perceptions  and 
uncertainty  of  the  economic  impact  of 
critical  habitat  designation  can  cause 
temporary  reductions  in  land  value  as 
long  as  those  perceptions  persist  and 
until  information  is  distributed.  These 
impacts,  however,  need  to  be  analyzed. 
The  DEA  should  examine  true  appraised 
values,  rather  than  relying  on  "GIS 
analysis  of  land  value,"  which  is  not 
explained,  with  and  without  critical 


habitat  designation  and  as  it  may  be 
perceived  by  buyers  and  lenders.  In 
addition  to  the  reduction  in  land  value 
itself,  the  DEA  should  investigate 
whether  these  losses  in  property  value 
may  be  long-term,  because  the 
consequences  of  critical  habitat  are  yet 
to  be  determined  and  will  likely  be  the 
subject  of  extensive  and  costly  litigation 
that  will  take  years  to  resolve.  The  DEA 
should  also  recognize  that  land  use 
values  may  be  used  as  collateral  for 
loans  supporting  conunercial  operations 
and  assess  the  potential  impact  critical 
habitat  designations  may  have  on  these 
transactions. 

Our  Response:  The  DEA  did  indeed 
estimate  land  values  associated  with  the 
different  land  use  districts  using  GIS 
analysis.  This  technique  assesses  large 
parcels  as  a  group,  rather  than  as 
specific  parcels,  due  to  lack  of  obtaining 
information  on  land  values  for  specific 
locations.  However,  during  the 
comment  period.  Castle  and  Cooke 
Resorts,  LLC,  provided  location-specific 
land  value  information  for  the  areas  in 
the  proposed  units.  Therefore,  the 
Addendum  relied  on  those  figures  to 
recalculate  the  decrease  in  property 
value  in  the  worst-case  scenario. 
According  to  Castle  and  Cooke  Resorts, 
LLC,  the  agricultural  lands  included  in 
the  designation  should  be  valued  at 
$390  to  over  $1,000  per  acre;  rural  lands 
at  $160,000  to  over  $335,000  per  acre; 
and  conservation  lands  at  $250  to  over 
$550  per  acre  (based  on  an  appraisal  of 
similar  lands).  Based  on  these  figures, 
the  decrease  in  property  value  of 
agricultural  lands  could  range  from 
$50,811  to  $163,323  million 
{(($390-$250)x362.94). 
(($1,000 -$550)x362.94)].  The  decrease 
in  value  for  rural  lands  may  range  from 
$1.2  million  to  $2.7  million 
[{($160,000 -250)x8), 
{($335,000-  550)x8)l.  As  noted  above, 
this  scenario  is  not  expected  to  occur, 
and  ensuring  that  clear  and  correct 
information  is  available  to  all  potential 
buyers  will  further  reduce  the  potential 
for  such  a  scenario. 

(44)  Comment:  It  is  not  adequate  to 
state,  without  any  analysis,  that  any 
reduction  in  property  value  to 
agricultural  lands  proposed  in  units  E 
and  F  is  expected  to  be  small  because 
many  of  the  lands  are  categorized  as 
open  space  by  the  county  to  limit 
development.  Agricultural  lands  such  as 
those  on  Lanai  have  been  appraised 
from  $390  to  $1,000  an  acre.  The  DEA 
should  examine  the  effects  by  using 
appraised  values  before  and  after  critical 
habitat  designation.  The  DEA  also  states 
that  rxiral  land  on  Lanai  is  valued  at 
approximately  $44,000  per  acre,  even 
though  nearby  house  lots  in  the  Manele 
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Project  district  range  up  to  $15  million. 
If  the  entire  Manele  Project  district  is 
not  excluded  in  the  final  rule,  the  DEA 
will  have  failed  to  analyze  one  of  the 
most  substantial  impacts  of  critical 
habitat  on  Lanai.  Even  if  excluded, 
proposed  imit  G  includes  approximately 
110  ac  of  nual  lands,  and  the  DEA  has 
undervalued  these  lands  greatly.  The 
luideveloped  rural  land  in  proposed 
unit  G  is  adjacent  to  already  developed 
infrastructure  in  the  Manele  Project 
district. 

Our  Response:  The  Service  has 
removed  proposed  unit  F  and  modified 
proposed  unit  G  to  exclude  all  but  the 
cliffs  in  this  final  designation.  As 
modified,  about  8  ac  of  nual  lands 
remain  in  the  designation.  However,  no 
known  plans  exist  for  development  on 
this  rural  land  and  the  cliff  areas  are 
likely  imable  to  be  developed.  As  noted 
above,  using  figures  provided  by  Castle 
and  Cooke  Resorts,  LLC,  the  Addendum 
estimated  that  the  decrease  in  value  for 
those  rural  lands  may  range  from  $1.2 
million  to  $2.7  million. 

(45)  Comment:  The  DEA 
imderestimates  the  economic  costs 
because  they  are  limited  to  what  is 
likely  to  occiu  within  ten  years  even 
though  critical  habitat  designation  is 
permanent  and  not  automatically 
revised  if  there  is  new  evidence  of  the 
benefits  of  non-designation,  or  if  the 
species  is  delisted. 

Our  Response:  As  indicated  by  the 
DEA,  the  landowner  does  not  have 
specific  development  plans  for  the 
proposed  designated  areas  for  the  next 
ten  years.  As  such,  no  maps,  permit 
applications,  or  other  documents  are 
available  to  serve  as  the  basis  for  an 
estimate  of  possible  impact  of  the 
designation. 

A  listed  species  is  delisted  when  it  is 
recovered  or  has  gone  extinct.  Recovery 
is  defined  as  no  longer  needing  the 
protections  provided  by  the  Act, 
including  critical  habitat.  Thus,  when  a 
species  is  delisted,  critical  habitat  for 
that  species  would  no  longer  be  in 
effect. 

(46)  Comment:  The  DEA  grossly 
generalizes  that  all  land  in  the 
Conservation  District  is  "not  suitable  for 
development  due  to  poor  access  and 
terrain."  This  statement  is  not  true  for 
£ill  or  even  most  of  such  lands.  The  DEA 
should  have  a  unit-by  unit  review  of  the 
actual  lands  designated  to  determine 
whether  this  is  the  case. 

OurResponse:  In  the  final 
designation,  only  about  373  ac  of 
proposed  unit  B  (now  Lanai  1 — 
Tetramolopium  remyi)  and  the  cliffs  of 
proposed  imit  G  (now  Lanai  5 — 
Portulaca  scIerocarpa-Co&st)  are  lands 
in  the  Conservation  District.  Lanai  1 — 


Tetramolopium  remyi  is  in  the  State 
hunting  unit  on  the  moimtain  flanks. 
Lanai  5 — Portulaca  sclerocarpa-CoAsi  is 
limited  to  the  steep  cliffs  of  southern 
coast,  only  accessible  by  a  guided  tour 
on  a  rocky  trail.  Therefore,  we  believe 
the  lands  in  the  Conservation  District 
that  are  included  in  this  final 
designation  are  in  fact  unsuitable  for 
development.  Other  lands  in  the 
Conservation  District  that  were  included 
in  the  proposed  designation  have  not 
been  included  in  this  final  critical 
habitat  designation. 

(47)  Comment:  The  economic  analysis 
is  wrong  in  identifying  the  impacts  on 
State  and  county  development 
approvals  as  major.  The  analysis 
completely  fails  to  take  into  accoimt  the 
benefits  of  having  this  information  and 
enabling  State  and  county  agencies  to 
make  better  land  use  decisions.  This 
benefit  should  be  quantified  and 
discussed  in  the  analysis. 

Our  Response:  The  DEA  concluded 
that  the  possible  quarry  site  for 
proposed  imit  F  may  undergo  more 
stringent  State  and  coxmty  development 
approval  because  of  the  designation 
and,  therefore,  may  result  in  major 
impacts.  However,  such  impacts  are  no 
longer  expected  since  we  have  removed 
proposed  unit  F  from  this  final 
designation  for  scientific  reasons.  In 
addition.  State  and  county  agencies  may 
gain  better  knowledge  of  land  resources 
because  of  the  critical  habitat 
designation.  However,  the  extent  to 
which  this  may  help  their  land-use 
decisions  is  unknown.  For  example. 
State  and  county  agencies  may  need  to 
spend  less  time  surveying  lands  for 
natural  resources,  but  it  is  not  feasible 
to  estimate  to  what  extent  the 
designation  would  reduce  the  number  of 
hoiu^  or  the  amount  of  effort  involved 
in  determining  the  sensitivity  of  an  area. 
Furthermore,  it  is  also  impossible  to 
determine  how  much  of  the  benefit  is 
attributable  to  the  designation  alone. 

(48)  Comment:  Proposed  critical 
habitat  imits  A,  B,  C,  F  and  a  small 
portion  of  D  are  in  the  Lanai 
Cooperative  Game  Management  Area 
lease.  One  commenter  stated  that 
critical  habitat  management  and  game 
management  activities  are  not 
compatible.  As  a  result,  the  commenter 
indicated  that  the  worst-case  scenario 
would  be  for  the  public  hunting 
program  to  be  eliminated  entirely, 
which  would  have  an  economic  impact 
on  Lanai,  and  that  this  was  not  reflected 
in  the  DEA.  Alternatively,  another 
commenter  stated  that  the  Service 
should  not  base  its  economic  analysis 
on  imlikely  worst-case  scenarios,  but, 
rather,  on  likely  scenarios.  For  example, 
this  commenter  indicated  that  the 


requirement  to  fence  all  of  the  critical 
habitat  areas  within  hunting 
management  areas  is  the  worst  case. 
Further  it  was  noted,  that  the  more 
likely  situation  would  be  that  the  State 
would  forego  Federal  funding  for  game 
mammal  programs  on  Lanai  and  use 
State  funds,  in  which  case  fencing 
would  not  be  required.  Therefore,  the 
commenter  indicated  that  at  most,  the 
cost  would  be  those  portions  of  the 
program  that  the  State  would  not 
receive  because  of  critical  habitat.  The 
commenter  further  questioned  how 
much  of  this  to  attribute  to  critical 
habitat,  because  history  shows  us  that 
the  State  has  already  foregone  some 
funds  due  to  listing,  not  critical  habitat: 
Lastly,  the  commenter  noted  that  there 
also  may  be  some  ecosystem  benefits  to 
the  State  from  fencing  that  are  not 
reflected  in  the  analysis. 

Our  Response:  Although  DLNR  does 
discuss  the  possibility  of  shutting  down 
the  State  himting  program  on  Lanai  in 
its  comment  to  the  proposed  rule,  the 
agency  also  states  that  avoiding  a 
Federal  nexus  is  the  likely  alternative. 
The  DEA  recognizes  that  DLNR  is  likely 
to  avoid  a  Federal  nexus  by  finding 
alternative  non-Federal  funds  to  manage 
State  himting  units  on  Lanai.  Therefore, 
in  a  conservative  estimate  of  possible 
impacts  to  game  management  activities 
on  Lanai,  the  DEA  considered  the  worst- 
case  scenario  to  be  the  building  an 
exclosure  fence  around  the  proposed 
critical  habitat  that  overlaps  with  State 
hunting  units.  It  is  important  to  note, 
however,  that  the  Service  has  removed 
and  modified  some  of  these  units  in  this 
final  rule.  As  such,  the  Addendum  has 
revisited  the  impacts  on  game 
management  discussed  in  the  DEA  and 
revised  the  estimated  costs  according  to 
the  modification. 

(49)  Comment:  Given  the  size  of  the 
designated  areas,  the  vagueness  of  the 
regulatory  exclusion,  and  the  real  costs 
of  obtaining  development  approvals,  the 
estimate  of  15  to  24  hours  is  too  low. 

Our  Response:  To  address  these 
concerns,  the  Addendum  revisited  the 
hours  estimates  presented  in  the  DEA. 
The  DEA  indicated  that  the  landowner 
may  want  to  learn  how  the  designation 
may  affect:  (1)  The  use  of  his  land 
(eidier  through  restrictions  or  new 
obligations)  and  (2)  the  value  of  his 
land.  Since  commenters  did  not  provide 
an  estimate  of  time  or  cost  incurred  in 
order  to  investigate  the  implications  of 
critical  habitat,  the  Addendum 
conservatively  doubled  the  hours  spent 
by  the  landowner  and/or  his  attorneys 
or  professional  staff  on  investigating  the 
issues.  As  described  in  the  Addendum, 
using  these  new  assumptions,  the 
.  analysis  estimated  that  total  section  7 
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costs  range  from  $4,900  to  $11,500,  all 
of  which  are  attributable  to  critical 
habitat. 

(50)  Comment:  Designation  will  have 
a  huge  impact  on  a  new  quarry  site,  the 
probable  source  for  rock  for 
improvements  to  the  breakwater  at 
Kaumalapau  Harbor  by  the  Corps, 
which  will  in  turn  have  a  material 
adverse  impact  on  planned 
development  of  essential  improvements 
to  the  harbor.  The  Service  cannot 
assume  that  the  section  7  costs  would  be 
minor  because  stone  could  be  obtained 
from  another  location  within  the  quarry. 
Private  actions  in  critical  habitat  within 
the  Conservation  District,  such  as 
construction  of  a  new  quarry  in 
proposed  unit  F,  could  require  a  full  EIS 
at  an  additional  cost. 

Our  Response:  Such  impacts  are  not 
expected  since  the  Service  has  removed 
proposed  unit  F  completely  from  this 
final  rule. 

(51)  Comment:  Designation  will  create 
imcertainties  wfrich  will  deter 
investment  and  potential  agricultural 
and  irrigation  water  resoince 
development. 

Our  Response:  As  noted  above,  no 
agricultural  or  ranching  activities  take 
place  within  the  designated  critical 
habitat.  Furthermore,  potential 
agricultural  or  ranching  activities  on 
these  agricultural  lands  in  the  future  are 
also  unlikely  due  to  their  remote 
location  (mostly  on  gulch  lands)  and 
rugged  terrain.  Therefore,  such  impacts 
are  not  expected  to  occur  as  a  result  of 
the  designation. 

(52)  Comment:  The  DEA  must  take 
into  account  the  unique  local 
circumstances  of  land  ownership  and 
limited  economic  base  of  Lanai,  which 
are  especially  susceptible  to  detrimental 
impacts  of  regulations. 

Our  Response:  The  DEA  examined 
potential  impacts  on  small  entities 
(small  businesses,  small  organizations, 
and  small  governmental  jurisdictions) 
under  the  Regulatory  Flexibility  Act 
(RFA)  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996.  The 
DEA  concluded  that  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  would  not 
result  from  the  proposed  critical  habitat 
designation.  However,  the  DEA  also 
concluded  that  small  businesses  on 
Lanai  that  cater  to  hunters  could  be 
indirectly  affected  by  the  designation  in 
the  unlikely  event  that  DLNR  builds 
exclosure  fences  around  the  designated 
critical  habitat.  As  stated  above,  this 
final  rule  designates  fewer  areas  within 
State  hunting  areas  than  did  the 
proposed  rule. 


Issue  6:  Policy  and  Regulations 

(53)  Comment:  One  commentor  stated 
the  proposal  fails  to  properly  consider 
the  importance  of  cooperation  and 
goodwill  between  the  Service  and 
private  landowners,  and  the  impact 
critical  habitat  designations  will  have  in 
discouraging  volimtary  partnerships  on 
private  lands. 

Our  Response:  The  Service  recognizes 
the  importance  of  landowner 
cooperation  for  recovery  of  listed 
species.  This  is  especially  true  for  the 
island  of  Lanai  which  is  under  private 
ownership.  We  also  recognize  that 
critical  habitat  designations  may  have  a 
negative  impact  on  voluntary 
partnerships  with  private  landowners. 
Conservation  of  the  Lanai  plant  species 
requires  control  of  threats  from  alien 
species  and  fire,  and  translocation  ot- 
species  that  have  been  extirpated  from 
the  wild.  Castle  and  Cooke  Resorts,  LLC, 
owner  of  the  lands  proposed  as  critical 
habitat,  has  cooperated  with  the  Service, 
the  State  of  Hawaii,  and  other 
organizations  to  implement  voluntary 
conservation  activities  on  their  lands 
that  have  resulted  in  tangible 
conservation  benefits  to  the  species.  In 
addition,  Castle  and  Cooke  Resorts,  LLC 
has  agreed  to  expand  the  existing 
conservation  measures  to  address  the 
threats  to  all  of  the  species  in  proposed 
unit  Lanai  D.  They  also  indicated  that 
including  the  area  in  a  critical  habitat 
designation  would  have  a  negative 
impact  on  their  existing  and  future 
voluntary  conservation  efforts  on  Lanai. 
After  weighing  the  benefits  of  including 
unit  Lanai  D  as  critical  habitat  with  the 
benefits  of  excluding  it,  we  concluded 
that  the  designation  of  critical  habitat 
would  have  a  net  negative  conservation 
effect  on  the  recovery  and  conservation 
of  the  species  included  in  the  unit,  and 
thus  excluded  unit  Lanai  D  from  the 
final  designation  of  critical  habitat. 

(54)  Comment:  The  Service  did  not 
adequately  address  the  takings  of 
private  property  as  a  result  of 
designating  critical  habitat  for 
endangered  plants  on  Lanai.  If  the 
critical  habitat  proposal  would  require 
reducing  water  diversions  from  emy 
stream,  the  Service  should  investigate 
whether  that  would  take  anyone's 
vested  water  rights.  In  addition,  if  the 
proposed  designation  of  critical  habitat 
precipitates  conversion  of  agricultural 
lands  to  conservation  land  that  has  no 
economically  beneficial  use,  then  the 
Federal  and  State  governments  will 
have  taken  private  property. 

Our  Response:  We  have  assessed  the 
takings  implications  of  this  rule  in 
accordance  with  Executive  Order  12630 
and  have  concluded  that  this  rule  does 


not  pose  significant  takings 
implications.  Because  no  critical  habitat 
unit  boundaries  are  located  in  existing 
diversions,  no  requirements  to  reduce 
out-of-stream  water  use  will  arise  as  a 
result  of  this  rule.  Furthermore,  none  of 
the  plants  are  stream-dependent  for 
their  siuAfival  and  therefore  would  not 
cause  a  reduction  in  water  diversion. 
According  to  the  State,  land 
classification  would  not  be  changed 
based  on  the  designation  of  critical 
habitat  alone,  and  private  lands  are 
rarely  changed  to  conservation.  In 
addition,  although  the  366  acres  within 
unit  Lanai  E  is  zoned  for  agriculture,  the 
land  within  this  unit  is  on  and/or  near 
moimtain  flanks  lined  with  gulches,  and 
neither  farming  nor  ranching  takes  place 
in  the  unit. 

(55)  Comment:  Prudency  cannot  be 
determined  without  an  analysis  of  the 
economic  impacts  of  critical  habitat. 
The  prudency  of  critical  habitat 
designation  is  a  final  conclusion  based 
on  weighing  all  relevant  factors, 
including  economic  factors.  While  the 
Service  promised  to  complete  its 
economic  impact  analysis  before  it 
promulgates  its  final  determination  of 
critical  habitat,  it  risks  putting  the 
decision  before  the  analysis.  The  prior 
determination  that  critical  habitat  is 
prudent  and  is  therefore  required,  is 
treated  as  a  given,  even  though  it 
ignored  economic  factors. 

Our  Response:  First,  the  Service  did 
not  make  a  final  conclusion  regarding 
prudency  in  the  proposed  rule;  in  fact, 
the  proposed  rule  specifically  requested 
public  comment  on  the  reasons  why 
habitat  is  prudent  or  not  prudent. 
Second,  the  commenter  is  conflating  the 
two  steps  of  the  process.  As  defined  by 
regulation,  prudency  looks  at  whether 
critical  habitat  would  harm  or  benefit 
the  species.  See  50  CFR  424.12(a)(1).  If 
critical  habitat  is  prudent,  we  look  at  all 
of  the  impacts  of  designating  specific 
areas  as  critical  habitat  to  see  if  the 
benefits  of  designation  outweigh  the 
benefits  of  excluding  an  area  from 
critical  habitat.  Third,  this  does  not 
mean  we  ignored  the  requirement  to 
consider  economic  and  other  impacts  of 
critical  habitat  designation.  To  the 
contrary,  a  draft  economic  analysis  was 
prepared,  comments  were  solicited,  and 
an  addendum  was  completed. 
Furthermore,  we  have  excluded  a 
significant  portion  of  the  proposed 
designation  based  on  negative  impacts 
to  important  private  conservation 
efforts. 

(56)  Comment:  While  the  Service  has 
stated  that  critical  habitat  affects  only 
activities  that  require  Federal  permits  or 
funding,  and  does  not  require 
landowners  to  carry  out  special 
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management  or  restrict  use  of  their  land, 
this  fails  to  address  the  breadth  of 
federal  activities  that  affect  private 
property  in  Hawaii  and  the  extent  to 
which  private  landowners  are  required 
to  obtain  Federal  approval  before  they 
can  use  their  property.  These 
requirements  extend  to  all  State 
agencies  using  Federal  funds  in 
connection  with  a  proposed  action  and 
community  actions  for  which  Federal 
approval  or  review  is  necessary.  The 
requirements  also  extend  to  loan  and 
grant  programs  such  as  National 
Resources  Conservation  Service  loans 
and  grants.  In  addition,  the  Service  has 
taken  the  position  in  other  States  that  it 
has  a  right  to  intervene  in  local  land  use 
proceedings  if  they  affect  endangered 
species  on  private  property,  as 
evidenced  by  the  Service  petition  to  the 
local  zoning  board  in  Arizona  to 
postpone  approval  of  a  rezoning  petition 
pending  a  survey  to  determine  the 
extent  to  which  an  endangered  plant 
was  present  on  the  property  even 
though  no  Federal  approval  was  being 
sought. 

Our  Response:  Private  landowners  are 
not  required  to  obtain  Federal  approval 
before  using  their  property.  When  State 
or  private  landowners  seek  a  Federal 
permit  or  Federal  funding,  the  Federal 
agency  must  consult  with  the  Service  on 
actions  that  may  affect  listed  species  or 
designated  critical  habitat.  The  draft 
Economic  Analysis  identifies  the 
potential  Federal  actions  that  may  result 
in  consultations  on  listed  plants  and 
critical  habitat  on  Lanai  over  the  next 
ten  years.  Finally,  the  Service  has  never 
intervened  in  local  land  use  proceedings 
in  the  State  of  Hawaii  and  does  not 
anticipate  doing  so  in  the  futiu^e. 

(57)  Comment:  One  commenter  said 
that  the  Service  failed  to  give  the  public 
adequate  opportunity  to  comment  on 
the  memorandum  of  agreement  (MOA) 
draft  being  used  to  possibly  form  the 
basis  of  a  decision  to  exclude  proposed 
imit  Lanai  D  from  the  final  critical 
habitat. 

Our  Response:  The  Service  posted  a 
notice  of  availability  of  the  draft  MOA 
in  the  Federal  Register  on  November  15, 
2002.  Letters  were  sent  to  interested 
parties  that  same  day,  notifying  the 
recipients  of  the  availability  of  the  draft 
MOA  at  the  Honolulu  office  of  the 
Service.  Electronic  versions  of  the  draft 
agreement  were  also  available  upon 
request.  The  comment  period  was 
opened  for  10  days  to  allow  the  public 
to  make  comments. 

(58)  Comment:  One  commenter  said 
that  the  draft  MOA  made  available  for 
comment  is  non-binding  and  only  in 
draft  form  with  vague  terms.  He  said  the 
draft  does  not  make  clear  what  the 


species  in  question  would  receive  in 
lieu  of  critical  habitat  protection.  He 
also  Scud  that  the  draft  MOA  does  not 
require  any  real  financial  commitments 
on  the  part  of  Castle  and  Cooke  Resorts, 
LLC,  relying,  insfead  oh  in-kind 
contributions,  nor  would  any  new  funds 
be  committed  to  conservation  efforts 
during  the  first  nine  years  of  the 
agreement. 

Our  Response:  Much  planning  is 
necessary  to  execute  successful  plant 
restoration  efforts  of  the  type  and  scale 
covered  by  the  draft  MOA.  The  area 
covered  by  the  draft  MOA  is  a  large, 
rugged  terrain  covering  thousands  of 
acres  where  no  one  has  worked  before. 
The  development  of  precise  propagation 
and  planting  plans  will  require  site- 
specific  and  species-specific  evaluations 
and  require  consultation  and  additional 
input  of  expert  biologists.  Some  efforts 
will  also  likely  involve  experimentation, 
for  example  investigating  plant  siuvival 
in  certcun  areas,  the  feasibility  of 
providing  water  to  a  particular  site,  or 
a  test  of  deer  himting  methods  in 
different  terrains.  It  is  difficult  to  set" 
specific  niuneric  targets  of  plants 
propagated  and  reintroduced  without  , 
first  conducting  the  necessary 
evaluation  of  specific  landscape 
conditions  and  logistical  constraints  and 
opportunities.  More  precise  goal-setting 
is  appropriate  after  these  more  basic 
planning  activities  are  completed.  The 
draft  MOA  references  the  Service's 
recovery  plans  and  the  actions  called  for 
therein;  these  plans  will  provide  the 
basic  gmdance  for  these  draft  MOA 
future  actions,  with  adaptive 
management.  The  draft  MOA  makes  it 
clear  that  the  company  will  be 
implementing  conservation  actions  that 
benefit  all  these  listed  species,  e.g. 
putting  up  exclosure  fences  around 
more  than  just  the  proposed  plant 
critical  habitat  area,  they  will  be 
removing  ungulates,  and  they  will  be 
planting  native  plants  (including  listed 
species).  It  is  impossible  to  provide 
precise  figures  on  these  actions  at  this 
point.  But  given  the  past  positive  record 
of  action  by  the  company  in  fulfilling 
voluntary  agreements,  we  believe  it  is 
reasonable  to  expect  these  overall 
commitments  will  be  met. 

In  reference  to  the  funding  portion  of 
the  draft  MOA,  it  is  a  longstanding 
policy  of  the  Service  to  accept  and 
encoiu-age  in-kind  contributions  for  our 
cost-share  partnership  progreuns.  These 
type  of  contributions  provide  local,  on- 
the-ground  expertise;  they  encourage 
greater  local  "ownership"  in  a 
successful  outcome;  and  many  partners 
often  provide  greater  in-kind  services 
than  for  which  they  receive  credit.  The 
commenter  is  correct  that  there  are  no 


explicit  guarantees  regarding  exactly 
how  much  the  company  would  spend 
over  the  life  of  this  agreement,  but  this 
is  a  voluntary  agreement  based  on  good 
faith,  past  performance,  and  a 
reasonable  expectation  of  future 
performance. 

Preserving  Castle  and  Cooke  Resorts, 
LLC's  current  commitment  to  voluntary 
conservation  is  one  of  our  fundamental 
goals  in  the  critical  habitat  exclusion. 
Regardless  of  any  additional 
commitments  from  the  company,  this 
accomplishment  alone  establishes  an 
important  benefit  of  approval  of  the 
draft  MOA  and  excluding  proposed 
Lanai  Unit  D,  when  compared  with  a 
critical  habitat  designation.  In  our 
opinion,  loss  of  these  existing  voluntary 
commitments,  which  is  made  more 
likely  by  a  critical  habitat  designation, 
would  have  a  much  greater  negative 
impact  on  these  plants  than  would  the 
proposed  critical  habitat  exclusion. 
These  plants  are  benefitting  more  from 
these  ongoing,  interventionist  actions 
than  they  would  from  the  critical  habitat 
designation.  We  have  outlined  oiu 
reasoning  for  excluding  land  from 
critical  habitat  below  (see  Exclusions 
Under  Section  4(b)(2)). 

(59)  Comment:  One  commenter  stated 
that  the  draft  MOA  stipulation  that 
Castle  and  Cooke  Resorts,  LLC  would 
not  seek  Federal  assistance  and/or 
authorization  from  any  Federal  agency 
for  activities  that  may  adversely  affect 
habitat  found  in  some  areas  of  proposed 
unit  Lanai  D  falls  short  of  protection 
that  critical  habitat  provides.  He  also 
stated  that  even  if  Castle  and  Cooke 
Resorts,  LLC  does  not  apply  for  Federal 
assistance  and/or  authorization,  that 
does  not  mean  that  the  Federal 
government  would  not  initiate  any 
projects  on  Lanai  that  may  affect  the 
proposed  critical  habitat  that  may  be 
excluded  from  final  designation  and 
designation  would  provide  more 
protection  under  the  Act. 

Our  Response:  To  improve  the  current 
condition  of  the  endangered  and 
threatened  species  on  Lanai,  it  is 
insufficient  simply  to  prohibit  harmful 
activities.  Rather,  it  is  necessar>'  to  carry 
but  active  management  measures  to 
confer  a  positive  benefit  on  the  species 
of  concern,  such  as  habitat 
manipulation,  exotic  species  control,  or 
simply  allowing  access  for  the  purposes 
of  reiiitroduction  (Bean  2002).  We  feel 
the  likelihood  of  federally-initiated 
projects  on  Lanai  that  may  affect  listed 
species  is  very  low,  and  therefore 
critical  habitat  would  have  little 
regulatory  benefit  to  the  species  other 
than  those  listed  below  in  section 
Exclusions  Under  Section  4(b)(2). 
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Peer  Review 

In  accordance  with  our  policy 
published  on  July  1, 1994  (59  FR 
34270),  we  solicited  independent 
opinions  horn  12  knowledgeable 
individuals  with  expertise  in  one  or 
several  fields,  including  familiarity  with 
the  species,  familiarity  with  the 
geographic  region  that  the  species 
occurs  in,  and  familiarity  with  the 
principles  of  conservation  biology.  We 
received  comments  from  three.  All  three 
generally  supported  our  methodology 
and  conclusion,  but  none  supported  or 
opposed  the  proposed  critical  habitat 
designations.  Comments  received  from 
the  peer  reviewers  were  summarized  in 
the  previous  section  and  considered  in 
developing  the  final  rule. 

Summary  of  Changes  From  the  Revised 
Proposed  Rule 

Based  on  a  review  of  public 
comments  received  on  the  proposed 
determinations  of  critical  habitat,  we 
have  reevaluated  our  proposed 
designations  and  included  several 
changes  to  the  fingTdeiignations  of 
critical  habitat /Fnese  changes  include 
the  following:     \ 

(1)  The  scientific  names  were  chemged 
for  the  following  associated  species 
foimd  in  the  "Supplementary 
Information:  Discussion  of  the  Plant 
Toxa"  section:  Styphelia  tameiameiae 
changed  to  Leptecophylla  tameiameiae 
in  the  discussion  of  Gahnialanaiensis, 
Hedyotis  schlechtendahliana  var.  remyi, 
and  Viola  lanaiensis;  Odontosoria 
chinensis  changed  to  Sphenomeris 
chinensis  in  the  discussion  of  G. 
lanaiensis  and  H.  schlechtendahliana 


var.  remyi;  Diospyros  ferrea  changed  to 
D.  sandwicensis  in  the  discussion  of 
Abutilon  eremitopetalum. 

(2)  We  removed  Sapindus  oahuensis 
from  the  list  of  associated  species  in  the 
"Supplementary  Information: 
Discussion  of  the  Plant  Taxa"  section 
for  Bonamia  menziesii;  added  gulch 
bottoms  to  habitat  in  the  species 
description  section  for  Abutilon 
eremitopetalum:  and  throughout  the 
species  description  section  removed 
goats  and  pigs  and  replaced  them  with 
mouflon  sheep  and  axis  deer  as  current 
threats.  Goats  and  pigs  are  no  longer 
present  on  Lanai  and  were  mistakenly 
included  as  current  threats. 

(3)  We  received  new  information  on 
the  presence  of  Bidens  micrantha  ssp. 
kalealaha  in  Waiapaa  Gulch.  For 
Tetramolopium  remyi,  we  updated  the 
two  occurrences  to  one  occurrence, 
updated  the  number  of  plcints  to  150 
and  updated  "Table  2. — Sununary  of 
existing  occurrences  on  Lanai,  and 
landownership  for  37  species  reported 
from  Lanai."  This  new  information  did 
not  affect  oin  decisions  in  designating 
critical  habitat  for  these  species.  Waipaa 
Gulch  was  proposed  as  critical  habitat 
for  B.  micrantha  ssp.  kalealaha  and  the 
loss  of  a  population  of  T.  remyi  is  a 
recent  extirpation  and  the  habitat  once 
occupied  is  still  considered  essential  to 
the  recovery  of  that  species.  We  believe 
that  its  recent  presence  indicates  a  high 
likelihood  of  a  seed  bank  in  the  area. 

(4)  We  changed  "flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents"  to  "reproduction  cycles, 
dispersal  agents"  in  the  life  history 
portion  of  the  "Supplementary 


Information:  Discussion  of  the  Plant 
Taxa"  section  for  the  fern  species 
Ctenitis  squamigera,  Diellia  erecta,  and 
Diplazium  molokaiense. 

(5)  We  revised  the  list  of  manmade 
features  that  are  excluded  from  the 
designation  in  order  to  exclude 
additional  features  based  on  information 
received  during  the  public  comment 
periods.  The  revised  list  is  described  in 
the  "Criteria  Used  to  Identify  Critical 
Habitat"  and  in  regulatory  language  for 
section  17.96  "Critical  habitat — plants" 
described  at  the  end  of  this  document. 

(6)  We  revised  oiu-  decision  on  the 
essentiality  of  Kanepuu  Preserve  for  the 
conservation  of  Bonamia  menziesii  (see 
"Managed  Lands"). 

(7)  We  made  revisions  to  the  unit 
boundaries  based  on  information 
supplied  by  commenters,  as  well  as 
information  gained  from  field  visits  to 
some  of  the  sites,  that  indicated  that  the 
primary  constituent  elements  were  not 
presenHn  certain  portions  of  the 
proposed  unit,  that  certain  changes  in 
land  use  had  occurred  on  lands  within 
the  proposed  critical  habitat  that  would 
preclude  those  areas  from  supporting 
the  primary  constituent  elements,  or 
that  the  areas  were  not  essential  to  the 
conservation  of  the  species  in  question. 
In  addition,  an  area  was  excluded  based 
on  weighing  the  benefits  of  inclusion 
versus  exclusion  pursuant  to  section 
4(b)(2)  of  the  Act  (see  "Economic 
Analysis"). 

A  brief  sununary  of  the  modifications 
made  to  each  imit  is  given  below  (see 
also  Figure  1). 
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(8)  In  accordance  with  the  revisions 
described  in  (7)  above,  we  revised 
section  17.12  "Endangered  and 
threatened  plants"  to  include  only 
Bidens  micrantha  ssp.  kalealaha, 
Portulaca  sclerocarpa,  and 
Tetramolopium  remyi  (see  "Economic 
Analysis"). 

(9)  In  accordance  with  the  revisions 
described  in  (7)  above,  we  revised 
section  17.96  " Critical  Habitat— plants" 
to  include  only  Bidens  micrantha  ssp. 
kalealaha,  Portulaca  sclerocarpa,  and 
Tetramolopium  remyi  and  updated  their 
elevation  ranges,  based  on  information 
received  during  the  public  comment 
periods. 

Lanai  A 

This  unit  was  proposed  as  critical 
habitat  for  two  species,  Cyperus 
trachysanthos  and  Hibiscus 
brackenridgei.  We  excluded  the 
proposed  critical  habitat  for  C. 
trachysanthos  from  the  final  rule 
because  this  area  no  longer  contains  the 
suitable  habitat  of  seasonally  wet  soils. 
The  water  source  has  permanently  dried 
up  due  to  alterations  in  the  watershed 
properties  of  the  island.  Also,  this  area 
is  not  essential  for  the  conservation  of 
C.  trachysanthos,  a  multi-island  species, 
because  we  have  proposed  adequate 
habitat  on  other  islands  within  its 
historical  range. 

We  excluded  the  proposed  critical 
habitat  for  Hibiscus  brackenridgei,  a 
multi-island  species.  This  area  is  not 
essential  for  the  conservation  of  the 
species  because  the  area  lacks  sufficient 
suitable  soil  and  there  are  at  least  eight 
other  places  for  this  species  that  have 
the  primary  constituent  elements,  are 
less  degraded,  are  already  undergoing 
restoration,  or  are  within  a  partnership, 
TNCH  preserve  or  other  reserve.  Other 
areas  on  other  islands  within  its 
historical  range  are  proposed  as  critical 
habitat  that  provide  habitat  for  10 
populations. 

Exclusion  of  this  unit  from  critical 
habitat  for  Cyperus  trachysanthos  and 
Hibiscus  brackenridgei  resulted  in  the 
overall  reduction  of  574  ha  (1,418  ac)  of 
critical  habitat  on  the  island  of  Lanai. 

Lanai  B 

This  unit  was  proposed  as  critical 
habitat  for  Tetramolopium  remyi,  a 
multi-island  species.  Modifications 
were  made  to  this  unit  to  exclude  areas 
not  essential  to  the  conservation  of  this 
species  (i.e.  areas  that  are  highly 
degraded!,  The  area  designated  as 
critical  habitat  for  T.  remyi  provides 
habitat  within  its  historical  range  for 
one  population.  The  designated  area  is 
situated  around  the  recently  extirpated 
known  individuals  and  contains  the 


primary  constituent  elements.  In 
addition,  this  area  most  likely  contains 
a  viable  seed  bemk  because  of  the  recent 
existence  of  mature,  seed-bearing 
individuals  in  this  area  and  because 
plants  from  drought-prone  sites  tend  to 
survive  through  the  existence  of  seed 
banks.  This  modification  resulted  in  the 
reduction  from  551  ha  (1,363  ac)  to  151 
ha  (373  ac).  This  unit  was  renamed 
Lanai  1 — Tetramolopium  remyi. 

Lanai  C 

This  unit  was  proposed  as  critical 
habitat  for  the  multi-island  species 
Sesbania  tomentosa.  This  unit  was 
excluded  from  critical  habitat  because  it 
is  not  essential  for  the  conservation  of 
the  species  and  there  are  at  least  eight 
other  places  for  this  species  that  have 
more  primary  constituent  elements,  are 
less  degraded,  are  already  undergoing 
restoration,  or  are  within  a  partnership, 
TNCH  preserve,  or  other  reserve.  Other 
areas  on  other  islands  within  the 
historical  range  of  S.  tomentosa  are 
being  designated  or  proposed  as  critical 
habitat  and  provide  habitat  for  10 
populations. 

Exclusion  of  this  imit  from  critical 
habitat  for  Sesbania  tomentosa  resulted 
in  the  overall  reduction  of  222  ha  (549 
ac)  of  critical  habitat  on  the  island  of 
Lanai. 

Lanai  D 

Lanai  D  was  proposed  as  critical 
habitat  for  28  species:  Abutilon 
eremitopetalum.  Adenophorus  periens, 
Bonamia  menziesii,  Brighamia  rockii, 
Centaurium  sebaeoides,  Cenchrus 
agrimonioides,  Clermontia  oblongifolia 
ssp.  mauiensis,  Ctenitis  squamigera, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  lobata,  Cyanea  macrostegia  ssp. 
gibsonii,  Cyrtandra  munroi,  Diellia 
erecta,  Diplazium  molokaiensis,  Gahnia 
lanaiensis,  Hedyotis  mannii,  Hedyotis 
schlechtendahliana  var.  remyi, 
Hesperomannia  arborescens.  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Labordia  tinifolia  var.  lanaiensis, 
Melicope  munroi,  Neraudia  sericea, 
Solanum  incompletum,  Spermolepis 
hawaiiense,  Tetramolopium  remyi, 
Vigna  o-wahuensis  and  Vioki  lanaiensis. 

This  unit  was  excluded  from  critical 
habitat  under  section  4(b)(2)  of  the  Act 
for  the  reasons  described  in  the 
"Economic  Analysis"  section  below. 
Exclusion  of  this  unit  from  critical 
habitat  for  the  28  species  listed  above 
resulted  in  the  overall  reduction  of 
5,861  ha  (14,482  ac)  of  critical  habitat 
on  the  island  of  Lanai. 

Lanai  El,  E2  and  E3 

No  changes  were  made  to  these  units 
and  they  are  designated  as  critical 


habitat  for  Bidens  micrantha  ssp. 
kalealaha.  They  have  been  renamed 
units  Lanai  2 — Bidens  micrantha  ssp. 
kalealaha— NoT\h  (53  ha  (132  ac)),  Lanai 
3 — Bidens  micrantha  ssp.  kalealaha — 
Middle  (60  ha  (148  ac)),  and  Lanai  4— 
Bidens  micrantha  ssp.  kalealaha — 
South  (49  ha  (120  ac)). 

Lanai  F 

This  unit  was  proposed  as  critical 
habitat  for  the  multi-island  species 
Hibiscus  brackenridgei.  This  unit  was 
excluded  from  critical  habitat  because  it 
is  not  essential  for  the  conservation  of 
the  species  because  it  is  highly 
degraded.  Other  areas  on  other  islands, 
within  the  species'  historical  range,  are 
being  proposed  as  critical  habitat  that 
provide  habitat  for  10  populations. 

Exclusion  of  this  unit  from  critical 
habitat  for  Hibiscus  brackenridgei 
resulted  in  the  overall  reduction  of  331 
ha  (818  ac)  of  critical  habitat  on  the. 
island  of  Lanai. 

Lanai  G 

Lanai  G  was  proposed  as  critical 
habitat  for  the  multi-island  species 
Portulaca  sclerocarpa.  Modifications 
were  made  to  this  unit  to  exclude  inland 
areas  that  do  not  contain  the  primary 
constituent  elements.  Critical  habitat  for 
P.  sclerocarpa  includes  only  cliff  faces 
along  the  shore.  This  modification 
resulted  in  the  reduction  from  151  ha 
(373  ac)  to  7  ha  (17  ac).  This  unit  was 
renamed  Lanai  5 — Portulaca 
sclerocarpa — Coast. 

Lanai  H 

No  changes  were  made  to  this  unit 
and  it  is  designated  as  critical  habitat  for 
Portulaca  sclerocarpa.  It  has  been 
renamed  Lanai  6 — Portulaca 
sclerocarpa — Isle,  consists  of  Poopdo 
Islet,  and  contains  1  ha  (2  ac). 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and,  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation,"  as  defined  by 
the  Act,  means  the  use  of  edl  methods 
and  procedures  that  are  necessary  to 
bring  an  endangered  or  a  threatened 
species  to  the  point  at  which  listing 
imder  the  Act  is  no  longer  necessary. 
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Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "*  *  *  the 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical."  The  relationship 
between  a  species  sinvival  and  its 
recovery  has  been  a  source  of  confusion 
to  some  in  the  past.  We  believe  that  a 
species'  ability  to  recover  depends  on  its 
ability  to  siuvive  into  the  future  when 
its  recovery  can  be  achieved;  thus,  the 
concepts  of  long-term  survival  and 
recovery  are  intricately  linked. 
However,  in  the  March  15,  2001, 
decision  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  [Sierra 
Club  V.  U.S.  Fish  and  Wildlife  Service  et 
ai,  245  F.3d  434)  regarding  a  not 
prudent  finding,  the  Court  foimd  ovu 
definition  of  destruction  or  adverse 
modification  as  currently  contained  in 
50  CFR  402.02  to  be  invalid.  In  response 
to  this  decision,  we  are  reviewing  the 
regulatory  definition  of  adverse 
modification  in  relation  to  the 
conservation  of  the  species. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known,  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life-cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)).    ' 

Section  4  requires  that  we  designate 
critical  habitat  for  a  species,  to  the 
extent  such  habitat  is  determinable,  at 
the  time  of  listing.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
imder  short  court-ordered  deadlines,  we 
may  not  have  sufficient  information  to 
identify  all  the  areas  essential  for  the 
conservation  of  the  species  or 
alternatively,  we  may  inadvertently 
include  areas  that  later  will  be  shown  to 
be  nonessential.  Nevertheless,  we  are 
required  to  designate  those  areas  we 
know  to  be  critical  habitat,  using  the 
best  information  available  to  us. 


Within  the  geographic  areas  occupied 
by  the  species,  we  will  designate  oidy 
areas  currently  known  to  be  essential. 
Essential  areas  should  aheady  have 
some  of  the  features  and  habitat 
characteristics  that  are  necesseu^  to 
sustain  the  species.  We  will  not 
speculate  about  what  areas  might  be 
found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation. 

Our  regulations  state  that  "The 
Secretary  shall  designate  critical  habitat 
outside  the  geographic  areas  presently 
occupied  by  the  species  only  when  a' 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensiue  the 
conservation  of  the  species'  (50  CFR 
424.12(e)).  Accordingly,  when  the  best 
available  scientific  and  commercial  data 
do  not  demonstrate  that  the 
conservation  needs  of  the  species 
require  designation  of  critical  habitat 
outside  of  occupied  areas,  we  will  not 
designate  critical  habitat  in  areas 
outside  the  geographic  area  occupied  by 
the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34271),  provides 
criteria,  establishes  procediues,  and 
provides  guidance  to  ensiue  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis'  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  recovery  plans,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials. 

It  is  important  to  clearly  understand 
that  critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  imimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  Act's  7(a)(2) 
jeopardy  standard  and  section  9 


prohibitions,  as  determined  on  the  basis 
of  the  best  available  information  at  the 
time  of  the  action.  We  specifically 
anticipate  that  federally  funded  or 
assisted  projects  affecting  listed  species 
outside  their  designated  critical  habitat 
areas  may  still  result  in  jeopardy 
findings  in  some  cases.  Similarly, 
critical  habitat  designations  made  on  the 
basis  of  the  best  available  information  at 
the  time  of  designation  will  not  control 
the  direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
plaiming  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome.  Furthermore, 
we  recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species. 

A.  Prudencv 

We  originally  proposed  that 
designation  of  critical  habitat  was 
prudent  for  six  plants  (Abutilon 
eremitopetalum,  Cyanea  macrostegia 
ssp.  gibsonii,  Gahnia  lanaiensis, 
Portulaca  sclerocarpa,  Tetramolopium 
remyi,  and  Viola  lanaiensis)  from  the 
island  of  Lanai  on  December  27,  2000 
(65  FR  82086).  In  that  same  proposal, 
we  incorporated  by  reference  the 
proposed  prudency  analysis  for  13  other 
plants  [Bonamia  menziesii,  Centaurium 
sebaedides,  Clermontia  oblongifolia  ssp. 
mauiensis,  Ctenitis  squamigera,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyrtandra 
munroi,  Hedyotis  mannii,  Hedyotis 
schlechtendahliana  var.  remyi.  Hibiscus 
brackenridgei,  Labordia  tinifolia  var. 
lanaiensis,  Melicope  munroi, 
Spermolepis  hawaiiensis,  and  Vigna 
o-wa/iuensis). that  are  reported  from 
Lanai  as  well  as  from  Kauai,  Niihau, 
Maui,  or  Kahoolawe  (64  FR  48307.  65 
FR  66808,  65  FR  79192,  and  65  FR 
82086).  No  change  was  made  to  the 
proposed  prudency  findings  for  the  19 
plants  in  the  revised  proposal  published 
on  March  4,  2002,  and  they  were 
incorporated  by  reference  (67  FR  9806). 
In  addition,  in  the  December  27,  2000, 
proposal,  we  proposed  that  designation 
of  critical  habitat  was  not  prudent  for 
Phyllostegia  glabra  var.  lanaiensis,  and 
no  change  was  made  to  this  proposed 
prudency  finding  in  the  March  4,  2002, 
revised  proposal  (65  FR  82086  and  67 
FR  9806).  In  the  March  4,  2002,  revised 
proposal  no  change  was  made  to  the 
proposed  prudency  analysis  published 
in  other  proposed  rules  for  16  plants 
(Adenophorus  periens,  Bidens 
micrantha  ssp.  kalealaba,  Brighamia 
rockii,  Cenchrus  agrimonioides,  Cyanea 
lobata,  Cyperus  trachysanthos,  Diellia 
erecta,  Diplazium  molokaiense, 
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Hesperomannia  arborescens, 
Isodendrion  pyrifolium,  Mariscus 
fauriei,  Neraudia  sericea,  Sesbania 
tomentosa.  Silene  lanceolata,  Solanum 
incompletum,  and  Zanthoxylum 
hawaiiense)  that  no  longer  occur  on 
Lanai  but  are  reported  from  one  or  more 
other  islands,  and  they  were 
incorporated  by  reference  (65  FR  66808. 
65  FR  79192.  65  FR  83158.  67  FR  3940, 
and  67  FR  9806).  In  the  March  4.  2002. 
revised  proposal,  we  proposed  that 
designation  of  critical  habitat  was 
prudent  for  Tetramolopium  lepidotum 
ssp.  lepidotum,  a  species  for  which  a 
prudency  finding  had  not  been  made 
previously,  and  that  no  longer  occurs  on 
Lanai  but  is  reported  only  from  Oahu 
(67  FR  9806). 

We  believe  that  designation  of  critical 
habitat  is  prudent  for  36  species 
(Abutilon  eremitopetalum, 
Adenophorus  periens,  Bidens  micrantba 
ssp.  kalealaha,  Bonamia  menziesii, 
Brighamia  rockii,  Cenchrus 
agrimonioides,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  mauiensis. 
Ctenitis  squamigera,  Cyanea  grimesiana 
ssp.  grimesiana,  Cyanea  lobata,  Cyanea 
macrostegia  ssp.  gibsonii,  Cyperus 
tracbysanthos,  Cyrtandra  munroi, 
Diellia  erecta,  Diplazium  molokaiense, 
Gahnia  lanaiensis,  Hedyotis  mannii, 
Hedyotis  schlechtendahliana  var.  remyi, 
Hesperomannia  arborescens.  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Labordia  tinifolia  var.  lanaiensis, 
.  Mariscus  fauriei,  Melicope  munroi, 
Neraudia  sericea,  Portulaca  sclerocarpa, 
Sesbania  tomentosa,  Silene  lanceolata, 
Solanum  incompletum,  Spermolepis 
hawaiiensis,  Tetramolopium  lepidotum 
ssp.  lepidotum,  Tetramolopium  remyi, 
Vigna  o-wahuensis,  Viola  lanaiensis, 
and  Zanthoxylum  hawaiiense)  from  the 
island  of  Lanai. 

We  analyzed  the  potential  threats  and 
benefits  for  each  species  in  accordance 
with  the  court's  order  and  have  not,  at 
this  time,  found  specific  evidence  of 
taking,  vandalism,  collection,  or  trade  of 
these  species  or  of  similarly  situated 
species.  Consequently,  while  we  remain 
concerned  that  these  activities  could 
potentially  threaten  these  36  plant 
species  in  the  future,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  the  court's 
discussion  of  these  regulations,  we  do 
not  find  that  any  of  these  species  are 
currently  threatened  by  taking  or  other 
human  activity,  which  threats  would  be 
exacerbated  by  the  designation  of 
critical  habitat.  The  potential  benefits  to 
designation  of  critical  habitat  for  these 
36  species  include:  (1)  Triggering 
section  7  consultation  in  new  areas  it 
would  not  otherwise  occiu;  (2)  focusing 
conservation  activities  on  the  most 


essential  area;  (3)  providing  educational 
benefits  to  State  or  county  governments 
or  private  entities;  and  (4)  preventing 
people  from  causing  inadvertent  harm 
to  the  species.  Therefore  we  believe  that 
the  designation  of  critical  habitat  for 
these  36  species  is  prudent  because  the 
potential  benefits  of  critical  habitat 
designation  outweigh  the  potential 
threats. 

Designation  of  critical  habitat  is  not 
prudent  for  Phyllostegia  glabra  var. 
lanaiensis  because  such  designation 
would  be  of  no  benefit  to  this  species. 
Phyllostegia  glabra  var.  lanaiensis  has 
not  been  seen  on  Lanai  since  1914.  In 
addition,  this  plant  is  not  known  to  be 
in  storage  or  under  propagation.  If  this 
species  is  relocated,  we  may  revise  this 
final  rule  to  incorporate  or  address  new 
information  becomes  available  (see  16 
U.S.C.  1532(5)(B);  50  CFR  424.13(f)). 

B.  Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12)  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
conservation  of  Abutilon 
eremitopetalum,  Adenophorus  periens, 
Bidens  micrantha  ssp.  kalealaha, 
Bonamia  menziesii,  Brighamia  rockii, 
Cenchrus  agrimonioides,  Centaurium 
sebaeoides,  Clermontia  oblongifolia  ssp. 
mauiensis,  Ctenitis  squamigera,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyanea 
lobata,  Cyanea  macrostegia  ssp.- 
gibsonii,  Cyperus  tracbysanthos, 
Cyitandra  munroi,  Diellia  erecta, 
Diplazium  molokaiense,  Gahnia 
lanaiensis,  Hedyotis  mannii,  Hedyotis 
schlechtendahliana  var.  remyi, 
Hesperomannia  arborescens.  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Labordia  tinifolia  var.  lanaiensis, 
Mariscus  fauriei,  Melicope  munroi, 
Neraudia  sericea,  Portulaca  sclerocarpa, 
Sesbania  tomentosa,  Silene  lanceolata, 
Solanum  incompletum,  Spermolepis 
hawaiiensis,  Tetramolopium  lepidotum 
ssp.  lepidotum,  Tetramolopium  remyi, 
Vigna  o-wahuensis,  Viola  lanaiensis, 
and  Zanthoxylum  hawaiiense.  This 
information  included  the  known 
locations,  site-specific  species 
information  fi-om  the  HINHP  database 
and  our  own  rare  plant  database;  species 
information  from  the  Center  for  PlcUit 
Conservation's  (CPC's)  rare  plant 
monitoring  database  housed  at  the 
University  of  Hawaii's  Lyon  Arboretum; 
island-wide  Geographic  Information 
System  (CIS)  coverages  (e.g.,  vegetation, 
soils,  aiuiual  rainfall,  elevation 
contours,  landownership);  the  final 
listing  rules  for  these  36  species;  the 
December  27,  2000.  proposal;  the  March 


4,  2002,  revised  proposal;  information 
received  during  the  public  comment 
periods  and  public  hearings;  recent 
biological  surveys  and  reports;  our 
recovery  plans  for  these  species; 
information  received  in  response  to 
outreach  materials  and  requests  for 
species  and  management  information 
that  we  sent  to  all  landowners,  land 
managers,  and  interested  parties  on  the 
island  of  Lanai;  discussions  with 
botanical  experts;  and  recommendations 
from  the  Hawaii  and  Pacific  Plant 
Recovery  Coordinating  Committee 
(HPPRCC)  (see  also  the  discussion 
below)  (CPC  in  litt.  1999;  GDSI  2000; 
HINHP  Database  2000;  HPPRCC  1998; 
Service  1995,  1996a,  1996b,  1997, 
1998a,  1998b,  1999,  2001;  65  FR  82086). 

hi  1994,  the  HPPRCC  initiated  an 
effort  to  identify  and  map  habitat  it' 
believed  to  be' important  for  the 
recovery  of  282  endangered  and 
threatened  Hawaiian  plant  species.  The 
HPPRCC  identified  these  areas  on  most 
of  the  islands  in  the  Hawaiian  chain, 
and  in  1999,  we  pubHshed  them  in  our 
Becovery  Plan  for  the  Multi-Island 
Plants  (Service  1999).  The  HPPRCC 
expects  there  will  be  subsequent  efforts 
to  further  refine  the  locations  of 
important  habitat  areas  and  that  new 
survey  information  or  research  may  also 
lead  to  additional  refinement  of 
identifying  and  mapping  of  habitat 
important  for  the  recovery  of  these 
species. 

The  HPPRCC  identified  essential 
habitat  areas  for  all  listed,  proposed, 
and  candidate  plants  and  evaluated 
species  of  concern  to  determine  if 
essential  habitat  areas  would  provide  for 
their  habitat  needs.  However,  the 
HPPRCC's  mapping  of  habitat  is  distinct 
from  the  regulatory  designation  of 
critical  habitat  as  defined  by  the  Act. 
More  data  have  been  collected  since  the 
recommendations  made  by  the  HPPRCC 
in  1998.  Much  of  the  area  that  was 
identified  by  the  HPPRCC  as 
inadequately  surveyed  has  now  been 
surveyed  to  some  degree.  New  location 
data  for  many  species  have  been 
gathered.  Also,  the  HPPRCC  identified 
areas  as  essential  based  on  species 
clusters  (areas  that  included  listed 
species  as  well  as  candidate  species, 
and  species  of  concern)  while  we  have 
only  delineated  areas  that  are  essential 
for  the  conservation  of  the  specific 
listed  species  at  issue.  As  a  result,  the 
critical  habitat  designations  in  this  rule 
include  not  only  some  habitat  that  was 
identified  as  essential  in  the  1998 
reconunendations  but  also  habitat  that 
was  not  identified  as  essential  in  those 
recommendations. 
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C.  Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  These  features  include,  but 
are  not  limited  to:  Space  for  individual 
and  population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

Much  of  what  is  Known  about  the 
specific  physical  and  biological 
requirements  of  Abutilon 
eremitopetalum,  Adenophorus  periens, 
Bidens  micrantha  ssp.  kalealaha, 
Bonamia  menziesii,  Brighamia  rockii, 
Cenchrus  agrimonioides,  Centaurium 
sebaeoides,  Clermontia  oblongifolia  ssp. 
mauiensis.  Ctenitis  squamigera,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyanea 
lobata,  Cyanea  macrostegia  ssp. 
gibsonii,  Cypenis  trachysanthos, 
Cyrtandra  munroi,  Diellia  erecta, 
Diplazium  molokaiense,  Gahnia 
lanaiensis,  Hedyotis  mannii,  Hedyotis 
schlechtendahliana  var.  remyi, 
Hesperomannia  arborescens,  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Labordia  tinifolia  var.  lanaiensis, 
Melicope  munroi,  Neraudia  sericea, 
Portulaca  sclerocarpa,  Sesbania 
tomentosa,  Solanum  incompletum, 
Spermolepis  hawaiiensis, 
Tetramolopium  remyi,  Vigna  o- 
wahuensis,  and  Viola  lanaiensis  is 
described  above  in  the  "Background" 
section  of  this  final  rule.  We  are  unable 
to  identify  these  features  for  Mariscus 
fauriei,  Silene  lanceolata, 
Tetramolopium  lepidotum  ssp. 
lepidotum  and  Zanthoxylum 
hawaiiense,  which  no  longer  occur  on 
the  island  of  Lanai,  because  information 
on  the  physical  and  biological  featines 
(i.e.,  the  primary  constituent  elements) 
that  are  considered  essential  to  the 
conservation  of  these  four  species  on 
Lanai  is  not  known  (see  67  FR  9806). 

All  areas  designated  as  critical  habitat 
are  within  the  ttfetorical  range  of  the 
three  species  at  issue  and  contain  one  or 
more  of  the  physical  or  biological 


features  (primary  constituent  elements) 
essential  for  the  conservation  of  the 
species. 

As  described  in  the  discussions  for 
each  of  the  three  species  for  which  we 
are  designating  critical  habitat,  we  are 
defining  the  primary  constituent 
elements  on  the  basis  of  the  habitat 
featiu^s  of  the  areas  from  which  the 
plant  species  are  reported,  as  described 
by  the  type  of  plant  community  (e.g., 
mesic  Metrosideros  polymorpha  forest), 
associated  native  plant  species,  locale 
information  [e.g.,  steep  rocky  cliffs, 
talus  slopes,  gulches,  streambanks),  and 
elevation.  The  habitat  features  provide 
the  ecological  components  required  by 
the  plant.  The  type  of  plant  community 
and  associated  native  plant  species 
indicate  specific  microclimate  (localized 
climatic)  conditions,  retention  and 
availability  of  water  in  the  soil,  soil 
microorganism  commimity,  and 
nutrient  cycling  and  availability.  The 
locale  indicates  information  on  soil 
type,  elevation,  rainfall  regime,  and 
temperature.  Elevation  indicates 
information  on  daily  and  seasonal 
temperature  and  sun  intensity. 
Therefore,  the  descriptions  of  the 
physical  elements  of  the  locations  of 
each  of  these  species,  including  habitat 
type,  plant  communities  associated  with 
the  species,  location,  and  elevation,  as 
described  in  the  SUPPLEMENTARY 
information:  Discussion  of  the  Plant 
Taxa  section  above,  constitute  the 
primary  constituent  elements  for  these 
species  on  the  island  of  Lanai. 

D.  Criteria  Used  To  Identify  Critical 
Habitat 

The  lack  of  detailed  scientific  data  on 
the  life  history  of  these  plant  species 
makes  it  impossible  for  us  to  develop  a 
robust  quantitative  model  (e.g., 
population  viability  analysis  (National 
Research  Council  1995))  to  identify  the 
optimal  number,  size,  and  location  of 
critical  habitat  units  to  achieve  recovery 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001 ;  Ginzburg  et  al. 
1990;  Karieva  and  Wennergren  1995; 
Menges  1990;  Murphy  et  al.  1990; 
Taylor  1995).  At  this  time,  and 
consistent  with  the  listing  of  these 
species  and  their  recovery  plans,  the 
best  available  information  leads  us  to 
conclude  that  the  current  size  and 
distribution  of  the  extant  populations 
are  not  sufficient  to  expect  a  reasonable 
probability  of  long-term  survival  and 
recovery  of  these  plant  species. 
Therefore,  we  used  available 
information,  including  expert  scientific 
opinion,  to  identify  potentially  suitable 
habitat  within  the  knowm  historic  range 
of  each  species. 


We  considered  several  factors  in  the 
selection  and  proposal  of  specific 
boundaries  for  critical  habitat  for  these 
three  species.  For  each  of  these  species, 
the  overall  recovery  strategy'  outlined  in 
the  approved  recovery  plans  includes: 
(1)  Stabilization  of  existing  wild 
populations,  (2)  protection  and 
management  of  habitat,  (3)  enhancement 
of  existing  small  populations  and 
reestablishment  of  new  populations 
within  historic  range,  and  (4)  research 
on  species  biology  and  ecology  (Service 
1995,  1996a,  1997).  Thus,  the  long-term 
.recovery  of  these  species  is  dependent 
upon  the  protection  of  existing 
population  sites  and  potentially  suitable 
unoccupied  habitat  within  their  historic 
range. 

The  overall  recovery  goal  stated  in  the 
recovery  plans  for  each  of  these  species 
includes  the  establishment  of  8  to  10 
populations  with  a  minimum  of  100 
mature,  reproducing  individuals  per 
population  for  long-lived  perennials; 
300  mature,  reproducing  individuals  per 
population  for  short-lived  perennials; 
and  500  mature,  reproducing 
individuals  per  population  for  aimuals. 
There  are  some  specific  exceptions  to 
this  general  recovery  goal  of  8  to  10 
populations  for  species  that  are  believed 
to  be  very  narrowly  distributed  on  a 
single  island,  but  that  does  not  apply  to 
the  three  species.  To  be  considered 
recovered,  the  populations  of  a  multi- 
island  species  should  be  distributed 
among  the  islands  of  its  known  historic 
range  (Service  1995,  1996a,  1997).  A 
population,  for  the  purposes  of  this 
discussion  and  as  defined  in  the 
recovery  plans  for  these  species,  is  a 
unit  in  which  the  individuals  could  be 
regularly  cross-pollinated  and 
influenced  by  the  same  small-scale 
events  (such  as  landslides),  and  which 
contains  a  minimum  of  100,  300,  or  500 
mature,  reproducing  individuals, 
depending  on  whether  the  species  is  a 
long-lived  perennial,  short-lived 
perennial,  or  annual. 

By  adopting  the  specific  recovery 
objectives  enumerated  above,  the 
adverse  effects  of  genetic  inbreeding  and 
random  environmental  events  and 
catastrophes,  such  as  landslides, 
hurricanes  or  tsunamis,  that  could 
destroy  a  large  percentage  of  a  species 
at  any  one  time,  may  be  reduced 
(Menges  1990;  Podolsky  2001).  These 
recovery  objectives  were  initially 
developed  by  the  HPPRCC  and  are 
found  in  all  of  the  recovery  plans  for 
these  species.  While  they  are  expected 
to  be  further  refined  as  more 
information  on  the  population  biology 
of  each  species  becomes  available,  the 
justification  for  these  objectives  is  found 
in  the  current  conservation  biology 
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literature  addressing  the  conservation  of 
rare  and  endangered  plants  and  animals 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001;  Falk  et  al.  1996; 
Ginzburg  et  al.  1990;  Hendrix  and  Kyhl 
2000;  Karieva  and  Wennergren  1995; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Menges  1990;  Murphy  et  al.  1990; 
Podolsky  2001;  Quintana-Ascencio  and 
Menges  1996;  Taylor  1995;  Tear  et  al. 
1995;  Wolf  and  Harrison  2001).  The 
overall  goal  of  recovery  in  the  short- 
term  is  a  successful  population  that  can 
carry  on  basic  life-history  processes, 
such  as  establishment,  reproduction, 
and  dispersal,  at  a  level  where  the 
probability  of  extinction  is  low.  In  the 
long-term,  the  species  and  its 
populations  should  be  at  a  reduced  risk 
of  extinction  and  be  adaptable  to 
environmental  change  through 
evolution  and  migration. 

The  long-term  objectives,  as  reviewed 
by  Pavlik  (1996),  require  from  50  to 
2,500  individuals  per  population,  based 
largely  on  research  and  theoretical 
modeling  on  endangered  animals,  since 
much  less  research  has  been  done  on 
endangered  plants.  Many  aspects  of 
species  life  history  are  typically 
considered  to  determine  guidelines  for 
species'  interim  stability  and  recovery, 
including  longevity,  breeding  system, 
growth  form,  fecundity,  ramet  (a  plant 
that  is  an  independent  member  of  a 
clone)  production,  survivorship,  seed 
longevity,  environmental  variation,  and 
successional  stage  of  the  habitat. 
Hawaiian  species  are  poorly  studied, 
and  the  only  one  of  these  characteristics 
that  can  be  uniformly  applied  to  all 
Hawaiian  plant  species  is  longevity  (i.e., 
long-lived  perennial,  short-lived 
perennial,  and  annual).  In  general,  long- 
lived  woody  peremiial  species  would  be 
expected  to  be  viable  at  population 
levels  of  50  to  250  individuals  per 
population,  while  short-lived  perennial 
species  would  be  viable  at  population 
levels  of  1,500  to  2,500  individuals  or 
more  per  population.  These  population 
numbers  were  refined  for  Hawaiian 
plant  species  by  the  HPPRCC  (1994)  due 
to  the  restricted  distribution  of  suitable 
habitat  typical  of  Hawaiian  plants  and 
the  likelihood  of  smaller  genetic 
diversity  of  several  species  that  evolved 
from  one  single  introduction.  For 
recovery  of  Hawaiian  plants,  the 
HPPRCC  recommended  a  general 
recovery  guideline  of  100  mature, 
reproducing  individuals  per  population 
for  long-lived  perennial  species,  300 
mature,  reproducing  individuals  per 
population  for  short-lived  perennial 
species,  and  500  mature,  reproducing 
individuals  per  population  for  annual 
species. 


The  HPPRCC  also  recommended  the 
conservation  and  establishment  of  8  to 
10  populations  to  address  the  numerous 
risks  to  the  long-term  survival  and 
conservation  of  Hawaiian  plant  species. 
Although  absent  the  detailed 
information  inherent  to  the  types  of 
Population  Viability  Analysis  models 
described  above  (Burgman  et  al.  2001), 
this  approach  employs  two  widely 
recognized  and  scientifically  accepted 
goals  for  promoting  viable  populations 
of  listed  species:  (1)  Creation  or 
maintenance  of  multiple  populations  so 
that  a  single  or  series  of  catastrophic 
events  cannot  destroy  the  entire  listed 
species  (Luijten  et  al.  2000;  Menges 
1990;  Quintana-Ascencio  and  Menges 
1996);  and  (2)  increasing  the  size  of  each 
population  in  the  respective  critical 
habitat  xmits  to  a  level  where  the  threats 
of  genetic,  demographic,  and  normal 
environmental  uncertainties  are 
diminished  (Hendrix  and  Kyhl  2000; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Podolsky  2001;  Service  1997;  Tear 
et  al.  1995;  Wolf  and  Harrison  2001).  In 
general,  the  larger  the  number  of 
populations  and  the  larger  the  size  of 
each  population,  the  lower  the 
probability  of  extinction  (Meffe  and 
Carroll  1996;  Raup  1991).  This  basic 
conservation  principle  of  redundancy 
applies  to  Hawaiian  plant  species.  By 
maintaining  8  to  10  viable  populations 
in  several  critical  habitat  units,  the 
threats  represented  by  a  fluctuating 
environment  are  alleviated  and  the 
species  has  a  greater  likelihood  of 
achieving  long-term  survival  and 
recovery.  Conversely,  loss  of  one  or 
more  of  the  plant  populations  within 
any  critical  habitat  unit  could  result  in 
an  increase  in  the  risk  that  the  entire 
listed  species  may  not  survive  and 
recover. 

Due  to  the  reduced  size  of  suitable 
habitat  areas  for  these  Hawaiian  plant 
species,  they  are  now  more  susceptible 
to  the  variations  and  weather 
fluctuations  affecting  quality  and 
quantity  of  available  habitat,  as  well  as 
direct  pressure  from  hundreds  of 
species  of  non-native  plants  and 
animals.  Establishing  and  conserving  8 
to  10  viable  populations  on  one  or  more 
islands  within  the  historic  range  of  the 
species  will  provide  each  species  with 
a  reasonable  expectation  of  persistence 
and  eventual  recovery,  even  with  the 
high  potential  that  one  or  more  of  these 
populations  will  be  eliminated  by 
normal  or  random  adverse  events,  such 
as  the  hurricanes  which  occurred  in 
1982  and  1992  on  Kauai,  fires,  and 
nonnative  plant  invasions  (HPPRCC 
1994;  Luijten  et  al.  2000;  Mangel  and 
Tier  1994;  Pimm  et  al.  1998;  Stacey  and 


Taper  1992).  We  conclude  that 
designation  of  adequate  suitable  habitat 
for  8  to  10  populations  as  critical  habitat 
is  essential  to  give  the  species  a 
reasonable  likelihood  of  long-term 
survival  and  recovery,  based  on 
currently  available  information. 

In  summary,  the  long-term  survival 
and  recovery  of  Hawaiian  plant  species 
requires  the  designation  of  critical 
habitat  units  on  one  or  more  of  the 
Hawaiian  islands  with  suitable  habitat 
for  8  to  10  populations  of  each  plant 
species.  Some  of  this  habitat  is  currently 
not  known  to  be  occupied  by  these 
species.  To  recover  the  species,  it  is 
essential  to  conserve  suitable  habitat  in 
these  unoccupied  units,  which  in  turn 
will  allow  for  the  establishment  of 
additional  populations  through  natural 
recruitment  or  managed  reintroductions. 
Establishment  of  these  additional 
populations  will  increase  the  likelihood 
that  the  species  will  survive  and  recover 
in  the  face  of  normal  and  stochastic 
events  (e.g.,  hurricanes,  fire,  and  non- 
native  species  introductions)  (Mangel 
and  Tier  1994;  Pimm  et  al.  1998;  Stacey 
and  Taper  1992). 

In  this  rule,  we  have  defined  the 
primary  constituent  elements  based  on 
the  general  habitat  features  of  the  areas 
from  which  the  plants  are  reported, 
such  as  the  type  of  plant  community, 
the  associated  native  plant  species,  the 
physical  location  (e.g..  steep  rocky  cliffs, 
talus  slopes,  streambanks),  and 
elevation.  The  areas  we  are  designating 
as  critical  habitat  provide  some  or  all  of 
the  habitat  components  essential  for  the 
conservation  of  the  three  plant  species. 

Our  approach  to  delineating  critical 
habitat  units  was  applied  in  the 
following  manner: 

1.  We  focused  on  designating  units 
representative  of  the  known  current  and 
historical  geographic  and  elevational 
range  of  each  species;  and 

2.  Critical  haoitat  units  were  designed 
to  allow  for  expansion  of  existing  wild 
populations  and  reestablishment  of  wild 
populations  within  the  historic  range,  as 
recommended  by  the  recovery  plans  for 
each  species. 

The  proposed  critical  habitat  units 
were  delineated  by  creating  rough  units 
for  each  species  by  screen  digitizing 
polygons  (map  units)  using  ArcView 
(Environmental  Systems  Research 
Institute,  Inc.),  a  computer  CIS  program. 
The  polygons  were  created  by 
overlaying  current  and  historic  plant 
location  points  onto  digital  topographic 
maps  of  each  of  the  islands. 

The  resulting  shape  files  (delineating 
historic  elevational  range  and  potential, 
suitable  habitat)  were  t^n  evaluated. 
Elevation  ranges  were  further  refined 
and  land  areas  identified  as  not  suitable 
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for  a  particular  species  (i.e.,  not 
containing  tlie  primary  constituent 
elements)  were  avoided.  The  resulting 
shape  files  for  each  species  were  then 
considered  to  define  all  suitable  habitat 
on  the  island,  including  occupied  and 
imoccupied  habitat. 

These  shape  files  of  suitable  habitat 
were  further  evaluated.  Several  factors 
were  used  to  delineate  the  proposed 
critical  habitat  units  from  these  land 
areas.  We  reviewed  the  recovery 
objectives  as  described  above  and  in 
recovery  plans  for  each  of  the  species  to 
determine  if  the  number  of  populations 
and  population  size  requirements 
needed  for  conservation  would  be 
available  within  the  suitable  habitat 
units  identified  as  containing  the 
appropriate  primary  constituent 
elements  for  each  species.  If  more  than 
the  area  needed  for  the  number  of 
recovery  populations  was  identified  as 
potentially  suitable,  only  those  areas 
within  the  least  disturbed  suitable 
habitat  were  designated  as  proposed 
critical  habitat.  A  population  for  this 
purpose  is  defined  as  a  discrete 
aggregation  of  individuals  located  a 
sufficient  distance  from  a  neighboring 
aggregation  such  that  the  two  are  not 
affected  by  the  same  small-scale  events 
and  are  not  believed  to  be  consistently 
cross-pollinated.  In  the  absence  of  more 
specific  information  indicating  the 
appropriate  distance  to  assure  limited 
cross-pollination,  we  are  using  a 
distance  of  1,000  m  (3,280  ft)  based  on 
our  review  of  current  literature  on  gene 
flow  (Barret  and  Kohn  1991;  Fenster  and 
Dudash  1994;  Havens  1998;  Schierup 
and  Christiansen  1996).  The  resulting 
critical  habitat  units  were  further 
refined  by  using  satellite  imagery  and 
parcel  data  to  eliminate  areas  that  did 
not  contain  the  appropriate  vegetation 
or  associated  native  plant  species,  as 
well  as  features  such  as  cultivated 
agricultiuB  fields,  housing 
developments,  and  other  areas  that  are 
unlikely  to  contribute  to  the 
conservation  of  one  or  more  of  the  32 
plant  species  for  which  critical  habitat 
was  proposed  on  March  4,  2002. 
Geographic  features  {e.g.,  ridge  lines, 
valleys,  streams,  coastlines,  etc.)  or 
manmade  features  (e.g.,  roads  or 
obvious  land  use)  that  created  an 
obvious  boundary  for  a  unit  were  used 
as  unit  area  boundaries. 

Following  publication  of  the  proposed 
critical  habitat  rules  for  255  Hawaiian 
plants  (67  FR  3940,  67  FR  9806,  67  FR 
15856,  67  FR  16492,  67  FR  34522,  67  FR 
36968,  67  FR  37108),  we  reevaluated 
proposed  critical  habitat.  State-wide,  for 
each  of  the  multi-island  species  using 
the  recovery  guidelines  (8  to  10 
populations  with  a  minimiun  of  100 


mature,  reproducing  individuals  per 
population  for  long-lived  perennial 
species;  300  mature,  reproducing 
individuals  per  popidation  for  short- 
lived perennial  species;  and  500  mature, 
reproducing  individuals  per  population 
for  annual  species)  to  determine  if  we 
had  inadvertently  proposed  for 
designation  too  much  or  not  enough 
habitat  to  meet  the  essential  recovery 
goals  of  8  to  10  populations  per  species 
distributed  among  the  islands  of  the 
species'  knov«i  historic  range  (HINHP 
Database  2000,  2001;  Wagner  et  al. 
1990,  1999).  For  each  multi-island 
species,  we  then  further  evaluated  areas 
of  the  proposed  critical  habitat  for  the 
existing  quality  of  the  primary 
constituent  elements  (i.e.,  intact  native 
plant  commimities,  predominance  of 
associated  native  plants  versus 
nonnative  plants)  and  potential  as  a 
recovery  area.  We  selected  adequate 
area  for  our  recovery  goals  of  8  to  10 
populations  distributed  among  the 
islands  of  each  species'  historical  range. 
Of  the  proposed  critical  habitat  for  a 
species,  areas  that  did  not  meet  these 
criteria  and  that  may  provide  habitat  for 
populations  above  the  recovery  goal  of 
8  to  10,  were  determined  not  essential 
for  the  conservation  of  the  species  and 
were  excluded  from  the  final 
designation. 

For  the  species  endemic  to  Lanai,  we 
modified  the  boundaries  of  proposed 
critical  habitat  using  additional 
information  from  botanical  experts  and 
comments  on  the  proposed  rule.  We 
excluded  areas  that  do  not  contain  one 
or  more  of  the  primary  constituent 
elements  or  were  not  essential  for  the 
conservation  of  the  species  because:  (1) 
The  area  is  highly  degraded  and  may 
not  be  restorable;  (2)  the  area  has  some 
of  the  primary  constituent  elements  but 
there  are  at  least  eight  other  places  for 
the  species  that  have  more  primary 
constituent  elements  or  are  less 
degraded  or  are  already  undergoing 
restoration  or  are  within  a  partnership, 
Natinal  Area  Reserve,  TNCH  preserve, 
or  refuge;  or  (3)  the  threats  to  the  species 
are  uncontrollable  in  this  area.  In 
addition,  some  areas  were  excluded 
imder  section  4(b)(2)  of  the  Act  for 
economic  or  other  reasons  (See 
"Exclusions  Under  Section  4(b)(2)"). 
The  specific  modifications  are  described 
above  in  the  "Summary  of  Changes  from 
the  Revised  Proposed  Rule."  The 
boimdaries  of  the  final  critical  habitat 
imits  are  described  by  their  UTMs. 

Within  the  critical  habitat  boundaries, 
section  7  consultation  is  generally 
necessary  and  adverse  modification 
could  occur  only  if  the  primary 
constituent  elements  are  affected. 
Therefore,  not  all  activities  within 


critical  habitat  woiUd  trigger  an  adverse 
modification  conclusion.  In  selecting 
areas  of  designated  critical  habitat,  we 
made  an  effort  to  avoid  developed  areas, 
such  as  towns  and  other  similar  lands, 
that  are  imlikely  to  contribute  to  the 
conservation  of  the  three  species. 
However,  the  minimum  mapping  unit 
that  we  used  to  approximate  our 
delineation  of  critical  habitat  for  these   - 
species  did  not  allow  us  to  exclude  all 
such  developed  areas  from  the  maps.  In 
addition,  existing  manmade  features 
and  structures  within  the  boundaries  of 
the  mapped  unit,  such  as  buildings; 
roads  ;"aqueducts  and  other  water  system 
features — including,  but  not  limited  to, 
pumping  stations,  irrigation  ditches, 
pipdines,  siphons,  tunnels,  water  tanks, 
gaging  stations,  intakes,  and  wells; 
telecommunications  towers  and 
associated  structures  and  equipment; 
electrical  power  transmission  lines  and 
associated  rights-of-way;  radars; 
telemetry  antennas;  missile  launch  sites: 
arboreta  and  gardens;  heiau  (indigenous 
places  of  worship  or  shrines);  airports; 
other  paved  areas;  and  other  rural 
residential  landscaped  areas  do  not 
contain  one  or  more  of  the  primary 
constituent  elements  and  are  therefore 
excluded  under  the  terms  of  this 
regulation.  Federal  actions  limited  to 
those  areas  would  not  trigger  a  section 
7  consultation  unless  they  affect  the 
species  or  primary  constituent  elements 
in  adjacent  critical  habitat. 

In  summary,  for  these  species  we 
utilized  the  approved  recovery  plan 
guidance  to  identify  appropriately  sized 
land  units  containing  essential  occupied 
and  unoccupied  habitat.  Based  on  the 
best  available  information,  we  believe 
these  areas  constitute  the  habitat 
necessary  on  Lanai  to  provide  for  the 
recovery  of  Bidens  micrantha  ssp. 
kalealaha,  Portulaca  sclerocarpa.  and 
Tetramolopium  remyi. 

Managed  Lands 

Currently  occupied  and  historically 
known  sites  containing  one  or  more  of 
the  primary  constituent  elements 
considered  essential  to  the  conservation 
of  these  32  plant  species  were  examined 
to  determine  if  additional  special 
management  considerations  or 
protection  are  required  above  those 
currently  provided.  We  reviewed  all 
available  management  information  on 
these  plants  at  these  sites,  including 
published  reports  and  surveys;  annual 
performance  and  progress  reports; 
management  plans;  grants;  memoranda 
of  understanding  and  cooperative 
agreements;  DOFAW  planning 
documents;  internal  letters  and  memos; 
biological  assessments  and 
environmental  impact  statements;  and 
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section  7  consultations:  Additionally, 
we  contacted  the  major  private 
landowner  on  Lanai  by  mail  and  we  met 
with  the  landowner's  representatives  in 
April  2000  and  August  2002  to  discuss 
their  current  management  for  the  plants 
on  their  lands.  We  also  met  with  Maui 
Coimty  DOFAW  office  staff  to  discuss 
management  activities  they  are 
conducting  on  Lanai.  In  addition,  we 
reviewed  new  biological  information 
and  public  comments  received  during 
the  public  comment  periods  and  at  the 
public  hearings. 

Piu-suant  to  the  definition  of  critical 
habitat  in  section  3  of  the  Act,  the 
primary  constituent  elements  as  found 
in  any  area  so  designated  must  also 
require  "special  management 
considerations  or  protections." 
Adequate  special  management  or 
protection  is  provided  by  a  legally 
operative  plan  that  addresses  the 
maintenance  and  improvement  of  the 
essential  elements  and  provides  for  the 
long-term  conservation  of  the  species. 
We  consider  a  plan  adequate  when  it: 
(1)  Provides  a  conservation  benefit  to 
the  species  (i.e.,  the  plan  must  maintain 
or  provide  for  an  increase  in  the  species' 
population  or  the  enhancement  or 
restoration  of  its  habitat  within  the  area 
covered  by  the  plan);  (2)  provides 
assurances  that  the  management  plan 
will  be  implemented  (i.e.,  those 
responsible  for  implementing  the  plan 
are  capable  of  accomplishing  the 
objectives,  have  an  implementation 
schedule  and  have  adequate  funding  for 
the  management  plan);  and,  (3)  provides 
assurances  that  the  conservation  plan 
will  be  effective  (i.e.,  it  identifies 
biological  goals,  has  provisions  for 
reporting  progress,  and  is  of  a  duration 
sufficient  to  implement  the  plan  and 
achieve  the  plan's  goals  and  objectives). 
If  an  area  is  covered  by  a  plan  that  meets 
these  criteria,  it  does  not  constitute 
critical  habitat  as  defined  by  the  Act 
because  the  primary  constituent 
elements  found  there  are  not  in  need  of 
special  management. 

In  determining  whether  a 
management  plan  or  agreement  provides 
a  conservation  benefit  to  the  species,  we 
considered  the  following: 

(1)  The  factors  that  led  to  the  listing 
of  the  species,  as  described  in  the  final 
rules  for  listing  each  of  the  species. 
Effects  of  clearing  and  burning  for 
agricultural  purposes  and  of  invasive 
non-native  plant  and  animal  species 
have  contributed  to  the  decline  of  nearly 
all  endangered  and  threatened  plants  in 
Hawaii  (Cuddihy  and  Stone  1990; 
Howarth  1985;  Loope  1998;  Scott  et  al. 
1986;  Service  1995, 1996a,  1996b.  1997, 
1998a,  1998b.  1999,  2001;  Smith  1985; 


Stone  1985:  Vitousek  1992;  Wagner  et 
al.  1985). 

Current  threats  to  these  species 
include  non-native  grass-  and  shrub- 
carried  wildfire;  browsing,  digging, 
rooting,  and  trampling  fi-om  feral 
ungulates  (including  axis  deer  and 
mouflon  sheep);  direct  and  indirect 
effects  of  non-native  plant  invasions, 
including  alteration  of  habitat  structure 
and  microclimate;  and  disruption  of 
pollination  and  gene-flow  processes  by 
adverse  effects  of  mosquito-bome  avian 
disease  on  forest  bird  pollinators,  direct 
competition  between  native  and  non- 
native  insect  pollinators  for  food,  and 
predation  of  native  insect  pollinators  by 
non-native  hymenopteran  insects  (ants). 
In  addition,  physiological  processes 
such  as  reproduction  and  establishment  . 
continue  to  be  negatively  affected  by 
fruit-  and  flower-eating  pests  such  as 
non-native  arthropods,  moUusks,  and 
rats,  and  photosynthesis  and  water 
transport  are  affected  by  non-native 
insects,  pathogens,  and  diseases.  Many 
of  these  factors  interact  with  one 
another,  thereby  compounding  effects. 
Such  interactions  include  non-native 
plant  invasions  altering  wildfire 
regimes,  feral  luigulates  carrying  weeds 
and  disturbing  vegetation  and  soils, 
thereby  facilitating  dispersal  and 
establishment  of  non-native  plants,  and 
numerous  non-native  insect  species 
feeding  on  native  plants,  thereby 
increasing  their  vulnerability  and 
exposure  to  pathogens  and  disease 
(Bruegmaim  et  al.  2001;  Cuddihy  and 
Stone  1990;  D'Antonio  and  Vitousek 
1992;  Howarth  1985;  Mack  1992;  Scott 
et  al.  1986;  Service  1995, 1996a.  1996b, 
1997,  1998a,  1998b,  1999,  2001;  Smith 
1985;  Tunison  et  al.  1992); 

(2)  The  recommendations  from  the 
HPPRCC  in  their  1998  report  to  us 
("Habitat  Essential  to  the  Recovery  of 
Hawaiian  Plants").  As  summarized  in 
this  report,  recovery  goals  for 
endangered  Hawaiian  plant  species 
cannot  be  achieved  without  the  effective 
control  of  non-native  species  threats, 
wildfire,  and  land  use  changes;  and 

(3)  The  management  actions  needed 
for  assurance  of  survival  and  ultimate 
recovery  of  Hawaii's  endangered  plants. 
These  actions  are  described  in  our 
recovery  plans  for  these  32  species 
(Service  1995.  1996a,  1996b,  1997, 
1998a,  1998b,  1999,  2001),  in  the  1998 
HPPRCC  report  to  us,  and  in  various 
other  documents  and  publications 
relating  to  plant  conservation  in  Hawaii 
(Cuddihy  and  Stone  1990;  Mueller- 
Dombois  1985;  Smith  1985;  Stone  1985; 
Stone  et  al.  1992).  In  addition  to 
monitoring  the  plant  populations,  these 
actions  include,  but  are  not  limited  to: 
(1)  Feral  ungulate  control;  (2)  nonnative 


plant  control;  (3)  rodent  control;  (4) 
invertebrate  pest  control;  (5)  fire 
management;  (6)  maintenance  of  genetic 
material  of  the  endangered  and 
threatened  plant  species;  (7) 
propagation,  reintroduction,  and 
augmentation  of  existing  populations 
into  areas  deemed  essential  for  the 
recovery  of  these  species;  (8)  ongoing 
management  of  the  wild,  outplanted, 
and  augmented  populations;  and  (9) 
habitat  management  and  restoration  in 
areas  deemed  essential  for  the  recovery 
of  these  species. 

In  general,  taking  all  of  the  above 
recommended  management  actions  into 
account,  the  following  management 
actions  are  ranked  in  order  of 
importance:  Feral  ungulate  control; 
wildfire  management;  non-native  plant 
control;  rodent  control;  invertebrate  pest 
control;  maintenance  of  genetic  material 
of  the  endangered  and  threatened  plant 
species;  propagation,  reintroduction, 
and  augmentation  of  existing 
populations  into  areas  deemed  essential 
for  the  recovery  of  the  species;  ongoing 
management  of  the  wild,  outplanted, 
and  augmented  populations; 
maintenance  of  natural  poUinators  and 
pollinating  systems,  when  knoWn; 
habitat  management  and  restoration  in 
areas  deemed  essential  for  the  recovery 
of  the  species;  monitoring  of  the  wild, 
outplanted.  and  augmented  populations; 
rare  plant  surveys;  and  control  of 
human  activities/access  (Swvice  1995, 
1996a,  1996b,  1997, 1998a,  1998b,  1999, 
2001).  On  a  case-by-case  basis,  some  of 
these  actions  may  rise  to  a  higher  level 
of  importance  for  a  particular  species  or 
area,  depending  on  the  biological  and 
physical  requirements  of  the  species 
and  the  locationis)  of  the  individual 
plants. 

As  shown  in  Table  2,  the  32  species 
of  plants  are  found  on  private  lands  on 
the  island  of  Lanai.  Information 
received  in  response  to  our  public 
notices;  meetings  with  representatives 
of  the  landowner  and  Maui  County 
DOFAW  staff;  the  December  27,  2000. 
and  March  4,  2002,  proposals;  public 
comment  periods;  and  the  March  22, 
2001,  and  August  1,  2002,  public 
hearings,  as  well  as  information  in  our 
files,  indicated  that  there  is  limited  on- 
going conservation  management  action 
for  these  plants,  except  as  noted  below. 
Without  management  plans  and 
assurances  that  the  plans  will  be 
implemented,  we  are  unable  to  find  that 
the  land  in  question  does  not  require 
special  management  or  protection. 

Private  Lands 

Two  species  {Bonamia  menziesii  and 
Hibiscus  brackenridgei)  are  reported 
fi'om  The  Nature  Conservancy  of 
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Hawaii's  (TNCH)  Kanepuu  Preserve, 
which  is  located  in  the  northeast-central 
portion  of  Lanai  (GDSI  2000;  HINHP 
Database  2000;  TNCH  1997).  This 
preserve  was  established  by  a  grant  of  a 
perpetual  conservation  easement  from 
the  private  landovtmer  to  TNCH  and  is 
included  in  the  State's  Natural  Area 
Partnership  (NAP)  program,  which 
provides  matching  funds  for  the 
management  of  private  lands  that  have 
been  permanently  dedicated  to 
conservation  (TNCH  1997). 

Under  the  NAP  program,  the  State  of 
Hawaii  provides  matching  funds  on  a 
two-to-one  basis  for  management  of 
private  lands  dedicated  to  conservation. 
In  order  to  qualify  for  this  program,  the 
land  must  be  dedicated  in  perpetuity 
through  transfer  of  fee  title  or  a 
conservation  easement  to  the  State  or  a 
cooperating  entity.  The  land  must  be 
managed  by  the  cooperating  entity  or  a 
quaUfied  landowner  according  to  a 
detailed  management  plan  approved  by 
the  Board  of  Land  and  Natural 
Resources.  Once  approved,  the  six-year 
partnership  agreement  between  the 
State  and  the  managing"  entity  is 
automatically  renewed  each  year  so  that 
there  are  always  six  years  remaining  in 
the  term,  although  the  management  plan 
is  updated  and  funding  amounts  are  re- 
authorized by  the  board  at  least  every 
six  years.  By  April  1  of  any  year,  the 
managing  partner  may  notify  the  State 
that  it  does  not  intend  to  renew  the 
agreement;  however,  in  such  case,  the 
partnership  agreement  remains  in  effect 
for  the  balance  of  the  existing  six-year 
term,  and  the  conservation  easement 
remains  in  full  effect  in  perpetuity.  The 
conservation  easement  may  be  revoked 
by  the  landowner  only  if  State  funding 
is  terminated  without  the  concurrence 
of  the  landowner  and  cooperating 
entity.  Prior  to  terminating  funding,  the 
State  must  conduct  one  or  more  public 
hearings.  The  NAP  program  is  funded 
through  real  estate  conveyance  taxes 
which  are  placed  in  a  Natural  Area 
Reserve  Fimd.  Participants  in  the  NAP 
program  must  provide  aimual  reports  to 
the  State  Department  of  Land  and 
Natural  Resources  (DLNR),  and  DLNR 
makes  annual  inspections  of  the  work  in 
the  reserve  areas.  See  Haw.  Rev.  Stat. 
Sees.  195-1-195-11,  and  Hawaii 
Administrative  Rules  Sec.  13-210. 

The  management  program  within 
Kanepuu  Preserve  is  documented  in 
long-range  management  plans  and 
yearly  operational  plans.  These  plans 
detail  management  measures  that 
protect,  restore,  and  enhance  the  rare 


plant  and  its  habitat  within  the  preserve 
(TNCH  1997,  1998, 1999).  These 
management  measures  address  the 
factors  which  led  to  the  listing  of 
Bonamia  menzeisii  and  Hibiscus 
brackenridgei  including  control  of  non- 
native  species  of  ungulates,  rodents, 
weeds,  and  fire  control.  In  addition, 
habitat  restoration  and  monitoring  are 
also  included  in  these  plans. 

The  primary  goals  within  Kanepuu 
Preserve  are  to:  (1)  Control  non-native 
species;  (2)  suppress  wildfires;  and  (3) 
restore  the  integrity  of  the  dryland  forest 
ecosystem  through  monitoring  and 
research.  Specific  management  actions 
to  address  feral  ungulates  include  the 
replacement  of  fences  around  some  of 
the  management  imits  with  Benzinal- 
coated  wire  fences  as  well  as  staff 
hunting  and  implementation  of  a 
volunteer  hunting  program  with  the 
DLNR.  Additionally,  a  small  manunal 
control  program  has  been  established  to 
prevent  small  nonnative  mammals  [e.g., 
rats)  from  damaging  rare  native  species 
and  limit  their  impact  on  the  preserve's 
overall  native  biota. 

To  prevent  further  displacement  of 
native  vegetation  by  non-native  plants, 
a  non-native  plant  control  plan  has  been 
developed,  which  includes  monitoring 
of  previously  treated  areas,  and  the 
control  of  non-native  plants  in 
management  units  with  restoration 
projects. 

The  fire  control  program  focuses  on 
suppression  and  pre-suppression. 
Suppression  activities  consist  of 
coordination  with  State  and  county  fire- 
fighting  agencies  to  develop  a  Wildfire 
Management  Plan  for  the  preserve 
(TNCH  1998).  Pre-suppression  activities 
include  mowing  inside  and  outside  of 
.the  fence  line  to  minimize  fuels  for  fires. 

A  restoration,  research,  and 
monitoring  program  has  been  developed 
at  Kanepuu  Preserve  to  create  a 
natmally  regenerating  Nestegis 
sandwicensis-Diospyros  sandwicensis 
dryland  forest,  and  expand  the  current 
range  of  native-dominated  vegetation. 
Several  years  of  casual  observation 
indicate  that  natural  regeneration  is 
occiuring  within  native  forest  patches  in 
the  deer-free  units  (TNCH  1999).  A  draft 
of  the  Kanepuu  Restoration  Plan  was 
completed  in  June  1999.  This  plan 
identifies  sites  for  rare  plant  outplanting 
and  other  restoration  activities. 
Monitoring  is  an  important  component 
to  measure  the  success  or  failine  rate  of 
the  animal  and  weed  control  programs. 
Management  of  these  non-native  species 
control  programs  is  regularly  amended 


to  preserve  the  ecological  integrity  of 
the  preserve. 

Comments  received  on  the  proposed 
rule  and  a  site  visit  by  Service  staff 
revealed  that  Kanepuu  Preserve  does 
not  contain  as  many  of  the  primary 
constituent  elements  for  Bonamia 
menzeisii  and  Hibiscus  brackenridgei  as 
previously  thought  or  that  exist  in  other 
areas  of  the  State  of  Hawaii  proposed  as 
critical  habitat  for  these  species.  The 
other  areas  proposed  for  these  species 
are  occupied,  contain  intact  native 
habitat,  are  being  managed  for  these 
species,  and  provide  adequate  area  for 
the  8  to  10  populations  needed  to  reach 
our  recovery  goals  for  these  species.  It 
is  our  belief  that  this  area  is  not 
essential  for  the  conservation  of  these 
species  for  the  above  stated  reasons.  We 
were  able  to  find  enough  better  quality 
habitat  for  8  to  10  populations  needed 
to  reach  out  recovery  goals  on  this  and 
other  Hawaiian  islands.  Though  it  is 
occupied  by  Bonamia  menziesii  and 
Hibiscus  brackenridgei  and  should 
continue  to  be  managed  for  these  and 
other  species,  this  area  was  not 
considered  essential  to  the  conservation 
of  any  of  the  37  species  covered  by  this 
rule. 

The  critical  habitat  areas  described 
below  constitute  our  best  assessment  of 
the  physical  cind  biological  features 
needed  for  the  conservation  of  Bidens 
micrantha  ssp.  kalealaha,  Portulaca 
sclerocarpa,  and  Tetramolopium  remyi, 
and  the  special  management  needs  of 
these  species,  and  are  based  on  the  best 
scientific  and  commercial  information 
available  and  described  above.  We 
publish  this  final  rule  acknowledging 
that  we  have  incomplete  information 
regarding  many  of  the  primary 
biological  and  physical  requirements  for 
these  species.  However,  both  the  Act 
and  the  relevant  court  orders  require  us 
to  proceed  with  designation  at  this  time 
based  on  the  best  information  available. 
As  new  information  accrues,  we  may 
consider  reevaluating  the  boundaries  of 
areas  that  warrant  critical  habitat 
designation. 

The  approximate  areas  of  the 
designated  critical  habitat  by 
landownership  or  jurisdiction  are 
shown  in  Table  4. 

Critical  habitat  includes  habitat  for 
these  three  species  in  the  northwestern, 
central,  and  southern  portions  of  Lanai. 
Lands  designated,  as  critical  habitat  have 
been  divided  into  six  units.  A  brief 
description  of  each  imit  is  presented 
below. 
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Table  4.— Approximate  Critical  Habitat  Designated  Area  by  Unit  and  Undownership  or  Jurisdiction,  Maui 

County,  Hawaii 


Unit  name 

State/local 

Private 

Federal 

Total 

151  ha  (373  ac)  

53  ha  (131  ac)  

151  ha(373ac) 

Lanai  2—Bidens  micrantha  ssp.  kalealaha— 

North. 
Lanai  3—Bidens  micrantha  ssp.  kalealaha— 

Middle. 
Lanai  A—Bidens  micrantha  ssp.  kalealaha— 

South. 

Lanai  5 — Portulaca  sclerocarpa — Coast 

Lanai  6 — Portulaca  sclerocarpa— \s\e 

53  ha  (131  ac) 

60  ha  (148  ac)  

60  ha  (148  ac) 

48  ha  (118  ac)  

48  ha  (118  ac) 

7  ha  (17  ac)  >... 

1  ha  (2  ac)  

m 

7ha(17ac) 

1  ha  (2  ac) 

Grand  Total  

320  ha  (789  ac)  

320  ha  (789  ac) 

Descriptions  of  Critical  Habitat  Units 

Lanai  1 — Tetramolopium  remyi 

This  unit  is  critical  habitat  for 
Tetramolopium  remyi  and  is  151  ha 
{373  ac)  on  privately  owned  land.  It  lies 
approximately  between  182  m  (600  ft) 
and  2-74  m  (900  ft)  elevation,  is  slightly 
east  of  Puumaiekahi  Gulch,  contains  a 
portion  of  Lapaiki  Gulch  and  is 
completely  in  a  conservation  district 
(limited  use).  Awalua  Road  runs 
through  the  western  portion  of  this  unit. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
and  is  ciurently  unoccupied.  The 
habitat  features  contained  in  this  unit 
that  are  important  for  this  species 
include,  but  are  not  limited  to, 

'  predominantly  red  sandy  loam  in  a 
Dodonaea  viscosa-Heteropogon 
contortus  community.  In  addition,  this 
cirea  is  the  most  likely  to  contain  a 

'  viable  seed  bank  on  the  north  side  of  the 
island  because  of  the  existence  within 
the  past  year  of  mature,  seed-bearing 
individuals  in  this  area  and  because 
plants  from  drought-prone  sites  tend  to 
survive  through  the  existence  of  seed 
banks.  The  State  of  Hawaii  is  managing 
a  small  portion  of  this  unit  by  fencing 
the  area  to  control  feral  ungulates 
around  the  recently  extirpated  known 
individuals.  This  unit  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Lanai. 

Lanai  2 — Bidens  micrantha  ssp. 
kalealaha — North 

This  unit  is  critical  habitat  for  Bidens 
micrantha  ssp.  kalealaha  and  is  53  ha 
(131  ac)  on  privately  owned  land.  This 
unit  lies  west  of  Lanai  3  and  includes 
most  of  Kapohaku  Gulch.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
this  short-lived  perennial  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
important  for  this  species  include,  but 


are  not  limited  to,  gulch  slopes  in  dry 
Dodonaea  viscosa  shrubland.  This 
critical  habitat  unit  provides  area  for 
one  population  within  the  historical 
range  of  this  multi-island  species  and  is 
in  the  gulch  adjacent  to  the  occupied 
unit  Lanai  3 — Bidens  micrantha  ssp 
kalealaha — Middle.  It  is  geographically 
separated  (by  a  ridge)  from  other 
designated  critical  habitat  units  on  this 
and  other  islands  in  order  to  avoid  all 
populations  from  being  destroyed  by 
one  natiu-ally  occurring  catastrophic 
event. 

Lanai  3 — Bidens  micrantha  ssp. 
kalealaha — Middle 

This  unit  is  critical  habitat  for  Bidens 
micrantha  ssp.  kalealaha  and  is  60  ha 
(148  ac)  on  privately  owned  land.  This 
unit  lies  between  Lanai  2  and  Lanai  4 
and  includes  most  of  Waiapaa  Gulch 
and  Waiakaiole  Gulch.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
this  short-lived  perennial  and  is 
currently  occupied  by  less  than  20 
individuals.  This  unit  is  important  to 
the  conservation  of  the  species  because 
it  supports  the  one  extant  colony  of  this 
species  on  Lanai.  This  unit  also 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population. 
The  habitat  features  contained  in  this 
unit  that  are  important  for  this  species 
include,  but  are  not  limited  to,  gulch 
slopes  in  dry  Dodonaea  viscosa 
shrubland.  This  critical  habitat  unit 
provides  area  for  one  population  within 
the  historical  range  of  this  multi-island 
species.  It  is  geographically  separated  by 
a  ridge  from  other  designated  critical 
habitat  units  on  this  and  other  islands 
in  order  to  avoid  all  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Lanai  4 — Bidens  micrantha  ssp. 
kalealaha — South 

This  unit  is  critical  habitat  for  Bidens 
micrantha  ssp.  kalealaha  and  is  48  ha 


(118  ac)  on  privately  owned  land.  This 
imit  lies  east  of  Lanai  3  and  includes 
most  of  Paliakoae  Gulch.  This  unit_ 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
this  short-lived  perennial  and  is 
currently  unoccupied.  The  habitat 
featiu-es  contained  in  this  unit  that  ar6 
important  for  this  species  include,  but 
are  not  limited  to,  gulch  slopes  in  dry 
Dodonaea  viscosa  shrubland.  This 
critical  habitat  unit  provides  area  for 
one  recovery  population  within  the 
historical  range  of  this  multi-island 
species  and  is  in  a  gulch  adjacent  to  the 
occupied  unit  Lanai  3 — Bidens 
micrantha  ssp.  kalealaha — Middle.  It  is 
geographically  separated  by  a  ridge  from 
other  designated  critical  habitat  imits  on 
this  and  other  islands  in  order  to  avoid 
all  populations  from  being  destroyed  by 
one  natvually  occurring  catastrophic 
event. 

Lanai  5 — Portulaca  sclerocarpa — Coast 

This  unit  is  critical  habitat  for 
Portulaca  sclerocarpa  and  is  7  ha  (17  ac) 
on  privately  owned  land.  This  unit  lies 
along  the  shore  between  Anapuka  in  the 
west  and  Huawai  Bay  in  the  east.  This 
imit  provides  habitat  for  one  population 
(combined  with  Lanai  6 — Portulaca 
sclerocarpa — Isle)  of  300  mature, 
reproducing  individuals  of  this  short- 
lived perennial  and  is  currently 
unoccupied.  The  habitat  features 
contained  in  this  unit  that  are  important 
for  this  species  include,  but  are  not 
limited  to,  exposed  ledges  in  thin  soil  in 
coastal  communities.  This  coastal 
habitat  is  unique  to  Lanai  for  this 
species;  on  the  island  of  Hawaii,  this 
species  grows  on  weathered  soils, 
cinder  cones,  or  geologically  young  lava; 
in  montane  dry  shrubland;  often  on  bare 
cinder;  near  steam  vents;  or  in  open 
Metrosiderospo/ymorp/ia-dominated 
woodlands,  away  from  coastal  areas. 
This  critical  habitat  unit  provides  area 
for  one  recovery  population  within  the 
historical  range  of  this  multi-island 
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species  and  is  adjacent  to  the  currently 
occupied  habitat  in  Unit  6 — Portulaca 
sclerocarpa — Isle.  It  is  geographically 
separated  from  other  designated  critical 
habitat  on  the  island  of  Hawaii  in  order 
to  avoid  all  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Lanai  6 — Portulaca  sclerocarpa — Isle 

This  luiit  is  critical  habitat  for 
Portulaca  sclerocarpa  and  is  1  ha  (2  ac) 
on  privately  owned  land.  This  unit 
comprises  all  of  Poopoo  Islet.  This  unit 
provides  habitat  for  one  population 
(combined  with  Lanai  5 — Portulaca 
sclerocarpa — Coast)  of  300  mature, 
reproducing  individuals  of  this  short- 
lived perennial  and  is  currently 
occupied  by  about  10  plants.  This  unit 
is  important  to  the  conservation  of  the 
species  because  it  supports  the  one 
extant  colony  of  this  species  on  Lanai. 
This  unit  also  includes  habitat  that  is 
important  for  the  expansion  (combined 
with  Lanai  5 — Portulaca  sclerocarpa — 
Coast)  of  the  present  population.  The 
habitat  features  contained  in  this  unit 
that  are  important  for  this  species 
include,  but  are  not  limited  to,  exposed 
ledges  in  thin  soil  in  coastal 
communities.  This  coastal  habitat  is 
imique  to  Lanai  for  this  species;  on  the 
island  of  Hawaii,  this  species  grows  on 
weathered  soils,  cinder  cones,  or 
geologically  young  lava;  in  montane  dry 
shrubland;  often  on  bare  cinder;  near 
steam  vents;  or  in  open  Metrosideros 
polymorpha-dominAted  woodlands, 
away  from  coastal  areas.  This  critical 
habitat  unit  provides  area  for  one 
population  within  the  historical  range  of 
this  multi-island  species.  It  is 
geographically  separated  from  other 
designated  critical  habitat  imits  on  the 
island  of  Hawaii  to  prevent  all 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  are  not  likely  to 
destroy  or  adversely  modify  critical 
habitat.  Destruction  or  adverse 
modification  of  critical  habitat  occurs 
when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  that  it  appreciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  when  their  actions  occiu  on 


Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)(1)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  use  their  authorities  to  carry  out 
programs  for  the  conservation  of  any 
species  that  is  proposed  or  Usted  as 
endangered  or  threatened.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  (action  agency)  to  confer  with 
us  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
species  proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402. 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  action  agency  must 
enter  into  consultation  with  us.  Through 
this  consultation,  the  action  agency 
would  ensiu-e  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement,  or  control 
has  been  retained  or  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destrby  proposed 
critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
diuing  formal  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
likelihood  of  the  destruction  or  adverse 


modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 
'  Activities  on  Federal  lands  that  may 
affect  critical  habitat  of  Bidens 
micrantha  ssp.  kalealaha,  Portulaca 
sclerocarpa,  or  Tetramolopium  remyi 
will  require  section  7  consultation. 
Activities  on  private  or  State  lands 
requiring  a  permit  from  a  Federal 
agency,  such  as  a  permit  from  the  U.S. 
Army  Corps  of  Engineers  (Corps)  under 
section  404  of  the  Clean  Water  Act  (33 
U.S.C.  1344  et  seq.),  the  Department  of  • 
Housing  and  Urban  Development,  or  an 
incidental  take  permit  under  section 
10(a)(1)(B)  of  the  Act  from  us;  or  some 
other  Federal  action,  including  funding 
(e.g.,  from  the  Federal  Highway 
Administration,  Federal  Aviation         ^" 
Administration  (FAA),  Federal 
Emergency  Management  Agency 
(FEMA),  Environmental  Protection 
Agency  (EPA),  or  Department  of 
Energy);  regulation  of  airport 
improvement  activities  by  the  FAA;  and 
construction  of  communication  sites 
licensed  by  the  Federal 
Communications  Commission  will  also 
continue  to  be  subject  to  the  section  7 
consultation  process.  Federal  actions 
not  affecting  critical  habitat  and  actions 
on  non-Federal  lands  that  are  not 
federally  funded,  authorized,  or 
permitted  do  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  (whether  public  or  private) 
that  may  adversely  modify  such  habitat 
or  that  may  be  affected  by  such 
designation.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  include,  but  are  not  limited  to: 

(1)  Activities  that  appreciably  degrade 
or  destroy  the  primary  constituent 
elements  including,  but  not  limited  to: 
Overgrazing;  maintenance  of  feral 
ungulates;  clearing  or  cutting  of  native 
live  trees  and  shrubs,  whether  by 
burning  or  mechanical,  chemical,  or 
other  means  (e.g.,  woodcutting, 
bulldozing,  construction,  road  building, 
mining,  herbicide  application); 
introducing  or  enabling  the  spread  of 
non-native  species;  and  taking  actions 
that  pose  a  risk  of  fire; 
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(2)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  reduce  groundwater 
recharge  or  alter  natural,  dynamic 
wetland  or  other  vegetative 
communities.  Such  activities  may 
include  manipulation  of  vegetation  such 
as  timber  harvesting,  residenticd  and 
commercial  development,  and  grazing 
of  livestock  that  degrades  watershed 
values; 

(3)  Rm-al  residential  construction  that 
includes  concrete  pads  for  foundations 
and  the  installation  of  septic  systems  in 
wetlands  where  a  permit  under  section 
404  of  the  Clean  Water  Act  would  be 
required  by  the  Corps; 

(4)  Recreational  activities  that 
appreciably  degrade  vegetation; 

(5)  Mining  of  sand  or  other  minerals; 

(6)  Introducing  or  encouraging  the 
spread  of  non-native  plant  species  into 
critical  habitat  units;  and 

(7)  hnportation  of  non-native  species 
for  research,  agriculture,  and 
aquaculture,  and  the  release  of 
biological  control  agents  that  would 
have  imanticipated  effects  on  the  listed 
species  and  the  primary  constituent 
elements  of  their  habitats. 

If  you  have  questions  regarding 
whether  specific  activities  wUl  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  plants  and  animals, 
and  inquiries  about  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Branch  of 
Endangered  Species/Permits,  911  N.E. 
11th  Ave.,  Portland.  OR  97232-4181 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

Exclusions  Under  Section  4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  areas  from  critical 
habitat  when  the  exclusion  will  result  in 
the  extinction  of  the  species  concerned. 

Economic  Impacts 

Following  the  publication  of  the 
proposed  critical  habitat  designation,  a 
draft  economic  analysis  was  conducted 
to  estimate  the  potential  economic 
impact  of  the  designation,  in  accordance 
with  the  recent  decision  in  the  N.M. 


Cattlegrowers  Ass'n  v.  U.S.  Fish  and 
Wildlife  Serv..  248  F.3d  1277  (10th  Cir. 
2001).  The  draft  analysis  was  made 
available  for  review  on  August  16,  2002 
(67  FR  46626).  We  accepted  comments 
on  the  draft  analysis'until  the  comment 
period  closed  on  August  30,  2002,  and 
again  from  November  15,  2002  to 
November  25,  2002  (67  FR  69176). 

We  have  not  excluded  or  modified 
critical  habitat  units  from  the  proposed 
rule  based  on  economic  impacts.  Our 
draft  economic  analysis  evaluated  the 
potential  futiue  section  7  effects, 
including  indirect  effects,  associated 
with  designating  critical  habitat  for  32 
species  {Ahutilon  eremitopetalum, 
Adenophorus  periens,  Bidens  micrantba 
ssp.  kalealaha,  Bonamia  menziesii, 
Brighamia  rockii,  Cenchrus 
agrimonioides,  Centaurium  sehaeoides, 
Clermontia  oblongifolia  ssp.  mauiensis, 
Ctenitis  squamigera,  Cyanea  grimesiana 
ssp.  grimesiana,  Cyanea  lobata,  Cyanea 
macrostegia  ssp.  gibsonii,  Cypenis 
trachysanthos,  Cyrtandra  munroi, 
Diellia  erecta,  Diplazium  molokaiense, 
Gahnia  lanaiensis,  Hedyotis  mannii, 
Hedyotis  schlechtendahliana  var.  remyi, 
Hesperomannia  arborescens,  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Labordia  tinifolia  var.  lanaiensis, 
Melicope  munroi,  Neraudia  sericea, 
Portulaca  sclerocarpa,  Sesbania 
tomentosa,  Solanum  incompletum, 
Spermolepis  hawaiiensis, 
Tetramolopium  remyi,  Vigna  o- 
wahuensis,  and  Viola  lanaiensis)  on 
Lanai.  However,  given  the  difficulty  of 
determining  precisely  what  section  7 
impacts  should  be  attributed  alone  to 
critical  habitat,  we  have  analyzed  the 
total  section  7  impacts  as  well. 

The  categories  of  potential  costs 
considered  in  the  analysis  included  the 
costs  associated  with:  (1)  Conducting 
section  7  consultations  associated  with 
the  listing  or  with  the  critical  habitat, 
including  incremental  consultations  and 
technical  assistance;  (2)  modifications  to 
projects,  activities,  or  land  uses 
resulting  from  the  section  7 
consultations;  (3)  potential  delays 
associated  with  reinitiating  completed 
consultations  after  critical  habitat  is 
finalized;  (4)  uncertainty  and  public 
perceptions  resulting  in  loss  of  land 
value  from  the  designation  of  critical 
habitat;  (5)  potential  effects  on  property 
values  including  potential  indirect  costs 
resulting  from  the  loss  of  hunting 
opportunities  and  increased  regulation 
related  costs  due  to  the  interaction  of 
State  and  local  laws;  and  (6)  potential 
offsetting  benefits  associated  with 
critical  habitat,  including  educational 
benefits.  The  most  likely  economic 
effects  of  critical  habitat  designation  are 


on  activities  funded,  authorized,  or 
carried  out  by  a  Federal  agency. 

Following  the  close  of  the  comment 
period  on  the  draft  economic  analysis, 
a  final  addendum  was  completed  that 
incorporated  public  comments  on  the 
draft  £malysis  and  made  other  changes 
in  the  draft,  for  example,  to  account  for 
changes  in  imit  boundaries  due  to  the 
receipt  of  information  diuing  the 
comment  period  indicating  that  certain 
areas  do  not  contain  the  necessary 
primary  constituent  elements  or  were 
not  essential  to  the  conservation  of  the 
species.  Together,  the  draft  analysis  as 
modified  by  the  addendum  constitute 
our  final  economic  analysis.  The  final 
economic  analysis  estimates  that,  over 
the  next  10  years,  the  designation  may 
result  in  potential  economic  effects 
ranging  from  approximately  $450,000  to 
$530,000  in  quantifiable  costs,  and 
concludes  that  economic  impacts  from 
the  designation  of  critical  habitat  would 
not  be  significant.  This  is  a  reduction  of 
approximately  $1.7  million  from  the 
costs  estimated  in  the  draft  economic 
analysis,  and  is  due  to  the  exclusion  of 
proposed  imits  Lanai  A.  Lanai  C.  and 
Lanai  F  from  final  designation  and  the 
significant  reduction  in  size  to  proposed 
units  Lanai  B  and  Lanai  G  (designation 
of  6.181  ha  (15,271  ac)  versus  the  7,853 
ha  (19,405  ac)  proposed  as  critical 
habitat,  a  reduction  of  approximately 
1.672  ha  (4.134  ac)).  As  described  in  the 
analysis,  direct  costs  result  from 
conservation  projects  and  secondaiy 
costs  result  from  investigations  of  the 
implications  of  critical  habitat 
designation.  Indirect  costs  attributed  to 
critical  iiabitat  that  were  considered 
major  in  the  draft  economic  analysis  are 
avoided  by  the  modifications  made  to 
units  based  on  new  biological 
information  (i.e.,  excluding  unit  F  and 
removing  much  of  the  land  zoned  as 
nual).  The  Addendum  to  the  economic 
analysis  states  that  the  indirect  cost  of 
reduction  in  property  values  is  not 
expected  to  occiu,  and  ensimng  that 
clear  and  correct  information  on  the 
effects  of  a  critical  habitat  designation  is 
available  to  all  potential  buyers  will 
further  reduce  the  potential  for  such  a 
scenario.  A  more  detailed  discussion  of 
our  economic  analysis  is  contained  in 
the  draft  economic  analysis  and  the 
addendimi.  Both  dociunents  are 
included  in  our  administrative  record 
and  are  available  for  inspection  at  the 
Pacific  Islands  Fish  and  Wildlife  Office 

(see  ADDRESSES  section). 


Other  Impacts 

As  described  above,  section  4(b)(2)  of 
the  Act  requires  us  to  consider  other 
relevant  impacts,  in  addition  to 
economic  impacts,  of  designating 
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critical  habitat.  A  proposed  critical 
hdbitat  unit,  Lanai  D,  located  on  the 
central-eastern  side  of  the  island,  was 
excluded  from  designation  because  we 
believed  that  doing  so  would  further  the 
goal  of  encouraging  private  landowners 
to  undertake  voluntary  conservation 
activities,  which  will  be  necessary  to 
achieve  species  recovery.  The  proposed 
5,861  ha  (14,482  ac)  unit  is  on  private 
lands  ovvned  by  Castle  and  Cooke 
Resorts,  LLC.  Castle  and  Cooke  Resorts, 
LLC — which  owns  99  percent  of  the 
island — is  currently  undertaking 
voluntary  conservation  activities  within 
and  adjacent  to  this  unit,  and  has 
recently  entered  into  an  agreement  with 
the  Service  for  future  activities  (MOA, 
2002),  as  well. 

The  proposed  unit  Lanai  D  is 
occupied  habitat  for  17  species: 
Abutilon  eremitopetalum,  Bonamia 
menziesii,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  mauiensis, 
Ctenitis  squamigera,  CyaneQ  grimesiana 
ssp.  grimesiana,  Cyanea  macrostegia 
ssp.  gibsonii,  Cyrtandra  munroi,  Gahnia 
lanaiensis,  Hedyotis  mannii,  Hedyotis 
schlechtendahliana  var.  remyi.  Hibiscus 
brackenridgei,  Labordia  tinifolia  var. 
lanaiensis,  Melicope  munroi, 
Spermolepis  hawaiiense, 
Tetramolopium  remyi,  and  Viola 
lanaiensis.  It  is  unoccupied  habitat  for 
11  species:  Adenophorus  periens, 
Brighamia  rockii,  Cenchrus 
agrimonioides,  Cyanea  lobata,  Diellia 
erecta,  Diplazium  molokaiensis, 
Hesperomannia  arborescens, 
Isodendrion  pyrifolium.  Neraudia 
sericea,  Solanum  incompletum,  and 
Vigna  o-wahuensis. 

According  to  our  published  recovery 
plans,  recovery  of  these  species  will 
require  reproducing,  self-sustaining 
populations  located  in  a  geographic 
array  across  the  landscape,  with 
population  niunbers  and  population 
locations  of  sufficient  robustness  to 
withstand  periodic  threats  due  to 
natiual  disaster  or  biological  threats 
(Service  1995,  1996a,  1996b,  1997, 
1998a.  1998b,  1999.  2001).  The  highest 
priority  recovery  tasks  include  active 
management  such  as  plant  propagation 
and  reintroduction,  fire  control,  alien 
species  removal,  and  imgulate  fencing. 
Failure  to  implement  these  active 
management  measures,  all  of  which 
require  voluntary  landowner  support 
and  participation,  virtually  assures  the 
extinction  of  these  species.  Many  of 
these  types  of  conservation  actions  in 
this  area  of  Lanai  are  carried  out  as  part 
of  the  Lanai  Forest  and  Watershed 
Partnership  and  by  actions  taken  on  the 
landowner's  initiative  in  areas  outside 
the  watershed  partnership  area.  These 
activities,  which  are  described  in  more 


detail  below,  require  substantial 
voluntary  cooperation  by  Castle  and 
Cooke  Resorts,  LLC. 

The  following  analysis  describes  the 
likely  conservation  benefits  of  a  critical 
habitat  designation  compared  to  the 
negative  impacts  of  a  critical  habitat 
designation.  The  Service  paid  particidar 
attention  to  the  following  issues: 
Whether  critical  habitat  designation 
would  confer  regulatory  conservation 
benefits  on  these  species;  whether  the 
designation  would  educate  members  of 
the  public  such  that  conservation  efforts 
would  be  enhanced;  and  whether  a 
critical  habitat  designation  would  have 
a  positive,  neutral,  or  negative  impact 
on  volimtary  conservation  efforts  on  this 
privately-owned  island. 

If  excluding  an  area  from  a  critical 
habitat  designation  will  provide 
substantial  conservation  benefits,  and  at 
the  same  time  including  the  area  fails  to 
confer  a  counter-balancing  positive 
regulatory  or  educational  benefit  to  the 
species,  Uien  the  benefits  of  excluding 
the  area  from  critical  habitat  outweigh 
the  benefits  of  including  it.  The  results 
of  this  type  of  evaluation  will  vary 
significantly  depending  on  the 
landowners,  geographic  areas,  and 
species  involved. 

(1)  Benefits  of  Inclusion 

Critical  habitat  in  Lanai  D  was 
proposed  for  the  following  species: 
Abutilon  eremitopetalum,  Adenophorus 
periens,  Bonamia  menziesii,  Brighamia 
rockii,  Centaurium  sebaeoides, 
Cenchrus  agrimonioides,  Clermontia 
oblongifolia  ssp.  mauiensis,  Ctenitis 
squamigera,  Cyanea  grimesiana  ssp. 
grimesiana,  Cyanea  lobata,  Cyanea 
macrostegia  ssp.  gibsonii,  Cyrtandra 
munroi,  Diellia  erecta,  Diplazium 
molokaiensis,  Gahnia  lanaiensis. 
Hedyotis  mannii,  Hedyotis 
schlechtendahliana  var.  remyi, 
Hesperomannia  arborescens,  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Labordia  tinifolia  var.  lanaiensis, 
Melicope  munroi,  Neraudia  sericea, 
Solanum  incompletum,  Spermolepis 
hawaiiense,  Tetramolopium  remyi, 
Vigna  o-wahuensis,  and  Viola 
lanaiensis.  The  primary  direct  benefit  of 
inclusion  of  the  proposed  unit  Lanai  D 
as  final  critical  habitat  would  result 
from  the  requirement  under  section  7  of 
the  Act  that  Federal  agencies  consult 
with  us  to  ensure  that  any  proposed 
Federal  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 

Historically,  we  have  conducted  only 
seven  informal  consultations  under 
section  7  on  Lanai,  and  only  one 
consultation  involved  any  of  the  28 
species  associated  with  proposed  unit 
D.  We  do  not  expect  furdier 


consultations  in  unit  Lanai  D  for  several 
reasons.  Unit  Lanai  D  is  privately 
owned  and  does  not  contain  any 
wetlands  (the  major  reason  for  Federal 
permits).  The  landowner  does  not  plan 
on  applying  for  Federal  funds  (other 
than  for  habitat  restoration)  and  does 
not  foresee  any  reason  to  obtain  federal 
permits  that  may  create  a  federal  nexus. 
Any  funds  received  by  the  landowner 
for  habitat  restoration  will  require 
internal  consultations,  but  will  not 
likely  adversely  affect  listed  plant 
species  or  involve  other  Federal 
agencies.  The  majority  of  the  land  in 
proppsed  unit  Lanai  D  is  zoned  as 
Conservation '  (71  percent).  Any  lands 
zoned  as  Agriculture  ^  (27  percent)  in 
this  area  are  not  currently  used  for 
agricultural  piuposes  and  are  currendy 
fallow.  Likely  future  use  by  the 
landowner  of  this  area  is  as  watershed 
protection  (MOA,  2002).  As  stated  in  the 
economic  analysis,  futiu-e  development 
in  this  area  is  not  expected  over  the  long 
term.  Past  uses  of  this  area  include 
marginal  agriculture  (primarily  grazing). 
For  these  specific  reasons,  we  do  i\ot 
expect  future  consultations  in  proposed 
unit  Lanai  D. 

Although  we  believe  the  likelihood  of 
a  consultation  is  small,  in  the  unlikely 
event  that  the  landowner  began  using 
Federal  funds  or  permits  for  projects, 
consultation  requirements  under  section 
7  of  the  Act  would  be  triggered  as  a 
result  of  the  funding  or  permitting 
processes  administered  by  the  Federal 
agency  involved.  The  benefit  of  critical 
habitat  designation  would  ensure  that 
any  actions  funded  by  or  permits  given 
by  a  Federal  agency  would  not  likely 
destroy  or  adversely  modify  any  critical 
habitat.  Without  critical  habitat,  some 
site-specific  projects  might  not  trigger 
consultation  requirements  under  the  Act 
in  areas  where  species  are  not  currendy 
present;  in  contrast.  Federal  project 
areas  with  listed  species  present  would 
still  be  covered  under  section  7.  Given 
the  overall  low  likelihood  of  Federal 


'  Conser\'ation-zoned  land  is  designated  to 
conserve,  protect  and  preserve  the  State's  important 
natural  resources  through  appropriate  management 
in  order  to  promote  the  long-term  sustainabihty  of 
these  natural  resources,  and  to  promote  public 
health,  safety  and  welfare.  Only  limited 
development  and  commercial  activity  are  allowed 
in  the  Conservation  District. 

'  Agricultural-zoned  land  is  a  catch-all  category 
that  includes  all  lands  not  otherwise  categorized, 
regardless  of  the  agricultural  quality  of  the  land. 
Crops,  livestock,  and  grazing  are  permitted  in  the 
zone,  as  are  accessory  structures  and  farmhouses. 
Although  land  in  this  zoning  is  not  meant  to  be 
urbanized,  it  is,  in  practice,  sometimes  used  for 
large-lot  subdivisions.  Listed  species  are  found  in 
some  parts  of  this  zoning,  particularly  in  gulches, 
on  hillsides,  and  on  some  of  the  land  that  is  used 
for  low-intensity  grazing.  In  many  cases,  the  fact 
that  the  land  is  Agricultural  District  indirectly 
protects  listed  species  by  limiting  urban  sprawl. 
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projects  being  proposed  in  the  area  of 
proposed  unit  D,  the  Service  believes 
there  is  low  potential  for  negative 
impacts  to  unoccupied  habitat  as  a 
consequence  of  Federal  activities,  and 
thus  a  low  regulatory  benefit  of  a  critical 
habitat  designation  in  this  area.  We 
believe  there  is  a  low  likelihood  of 
negative  impacts  because  of  reasons 
stated  above  (i.e.,  land  use  and  zoning, 
land  use  history). 

Another  reason  that  the  benefits  of 
including  Lanai  D  in  the  critical  habitat 
designation  is  small  is  that,  even  if  the 
area  is  not  included  in  the  designation, 
the  conservation  agreement  (MOA, 
2002)  will  provide  conservation  benefits 
to  the  target  species.  The  management 
actions  as  outlined  will  remove  threats 
(e.g.  axis  deer,  mouflon  sheep,  rats, 
invasive  nonnative  plants)  from  the 
Lanaihale  and  East  Lanai  Regions, 
engage  in  fire  control  measures,  engage 
-,  in  nursery  propagation  of  native  flora 
(including  the  target  species)  and 
planting  of  such  flora.  These  actions 
will  significantly  improve  the  habitat  for 
all  currently  occurring  species  {AhuXilon 
eremitopetalum,  Bonamia  menziesii, 
Centaurium  sebaeoides,  Clermontia 
oblongifolia  ssp.  mauiensis,  Ctenitis 
squamigera.  Cyanea  grimesiana  ssp. 
grimesiana,  Cyanea  macrostegia  ssp. 
gibsonii.  Cyrtandra  munroi,  Gahnia 
lanaiensis,  Hedyotis  mannii,  Hedyotis 
schlechtendabliana  var.  remyi,  Hibiscus 
brackenridgei,  Labordia  tinifolia  var. 
lanaiensis,  Melicope  munroi, 
Spermolepis  hawaiiense, 
Tetrawolopium  remyi,  and  Viola 
lanaiensis)  and  will  provide  suitable 
habitat  for  reintroduction  of  extirpated 
species  [Adenophorus  periens, 
Brighamia  rockii,  Cenchrus 
agrimonioides,  Cyanea  lobata,  Diellia 
erecta,  Diplazium  molokaiensis, 
Hesperomannia  arborescens, 
Isodendrion  pyrifolium.  Neraudia 
sericea,  Solanum  incompletum,  and 
Vigna  o-wahuensis). 

Another  possible  benefit  is  that  the 
designation  of  critical  habitat  can  serve 
to  educate  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  this  may  focus  and  contribute  to 
conservation  efforts  by  other  parties  by 
clearly  delineating  cireas  of  high 
conservation  value  for  certain  species. 
This  outcome  vyould  be  important  for 
these  28  species.  Any  information  about 
the  species  and  their  habitats  that 
reaches  a  wide  audience,  including 
other  parties  engaged  in  conservation 
activities,  would  be  considered 
valuable.  However,  only  one  landowner 
would  be  affected  directly  by  including 
Lanai  D  in  the  designation,  and  that 
landowner  is  already  working  with  the 
Service  to  address  the  habitat  needs  of 


the  species.  Further,  this  area  was 
ihcluded  in  the  proposed  designation, 
which  itself  has  reached  a  wide 
audience,  and  has  thus  provided 
information  to  the  broader  public  about 
the  conservation  value  of  the  area.  For 
these  reasons,  we  would  expect  that 
including  Lanai  D  in  the  designation 
would  provide  at  most  moderate 
educational  benefits  to  the  species. 

To  be  inclusive,  we  have  considered 
some  of  these  unlikely  assumptions  in 
this  benefits  of  inclusion  section.  The 
economic  analysis  also  identifies 
indirect  impacts  to  landowners  and 
other  affected  parties,  and  some  of  these 
impacts  could  result  in  benefits  to  the 
species.  For  example,  the  critical  habitat 
designation  could  encourage  the  State  to 
take  measures  to  manage  the 
populations  of  feral  ungulates  by 
fencing  off  portions  of  the  State  hunting 
areas  (Economic  Analysis  section  4.b.). 
Such  measures  could  result  in 
preserving  significant  populations  of  the 
plants  within  the  enclosed  areas,  and 
further  the  recovery  of  the  species.  The 
economic  analysis  concluded,  however, 
that  this  result  would  be  unlikely, 
because  closing  off  portions  of  the  State 
hunting  areas  would  be  vigorously 
protested  by  hunters.  The  economic 
analysis  also  stated  that  there  is  a 
possibility,  of  undetermined  likelihood, 
that  private  landowners  could  be 
required  by  courts  to  take  specific 
management  actions  if  failing  to  take  the 
action  is  a  "taking"  of  the  species 
(Economic  Analysis  section  4.c.). 
Management  actions  could  include  such 
activities  as  control  of  feral  ungulates, 
non-native  plants,  rodents,  and 
invertebrate  pests;  fire  management; 
maintenance  of  plant  genetic  material; 
propagation;  or  management  of  the 
habitat  or  the  plant  populations.  Each  of 
these  actions  would  provide 
commensurate  benefits  to  the  species, 
and  designation  of  a  particular  area  as 
critical  habitat  could  further  define  and 
expand  the  scope  of  the  management 
actions  and  resulting  benefits.  Many  of 
these  actions  will  be  species-specific 
and  benefit  species  as  well  as  the 
island's  watershed.  Also,  these  types  of 
management  actions  would  ensure  these 
areas  continue  to  provide  habitat  for  the 
seven  island  endemics  as  well  as  for 
reintroduction  of  several  species 
including  Solanum  incompletum  and 
Isodendrion  pyrifolium  which  are  no 
longer  found  on  the  island.  We  believe, 
however,  that  many  of  these  same 
benefits  would  result  from  the 
agreement  the  Service  has  recently 
entered  into  with  the  landowner  (MOA, 
2002).  Finally,  the  Economic  Analysis 
discusses  the  possibility  that  . 


designation  could  make  development 
more  difficuU  and/or  costly  (Economic 
Analysis  sections  4.d.  and  4.f.).  The 
State  or  Counties  could  require 
developers  to  prepare  a  State  EIS 
instead  of  a  less  burdensome  EA  in 
order  to  obtain  development  approvals, 
and  may  ultimately  require  additional 
project  modifications;  in  addition, 
landowners  could  perceive  that 
development  in  rural  and  agricultural 
areas  is  limited.  Preparation  of  an  EIS 
would  presumably  result  in 
decisionmaking  that  is  more  informed 
and  that  is  better  able  to  provide  for  the 
protection  of  the  species.  Similarly,  to 
the  extent  that  designation  of  critical 
habitat  would  result  in  additional  or 
more  finely  tuned  project  modifications, 
it  would  further  the  conservation  of  the 
species.  The  final  designation  together 
with  the  excluded  Unit  D  contain  less 
than  6  ha  (15  ac)  of  land  designated  as 
Rural  lands.  Of  these,  over  half  3.4  ha 
(8.3  ac)  are  moimtainous  and  the  rest  are 
coastal  2.4  ha  (6  ac).  In  the  unlikely 
event  that  land  values  are  decreased  or 
economic  activities  are  slowed,  these 
plant  species  would  benefit  from  the 
resulting  decreased  level  of  invasive 
activities.  For  example,  the  Rural  lands 
in  Unit  D  provide  habitat  for  two  multi- 
island  species,  Centaurium  sebaeoides 
and  Brighamia  rockii.  For  both  species, 
the  Lanai  populations  are  the  only  non- 
coastal  populations  of  the  species  that 
are  known  to  exist.  This  makes 
protecting  the  Lanai  populations  and 
their  habitat  from  harmful  activities 
particularly  important.  The  only 
anticipated  development  project 
identified  in  the  Economic  Analysis  is 
the  planned  construction  of  a  hew 
quarry,  and  this  does  not  fall  within 
Unit  D  and  has  been  dropped  from  the 
analysis. 

In  sum,  the  Service  believes  that  a 
critical  habitat  designation  for  listed 
plants  on  Lanai  would  provide  a 
relatively  low  level  of  additional 
regulatory  conservation  benefits  to  each 
of  the  plant  species.  Any  regulatory 
conservation  benefits  would  accrue 
through  the  benefit  associated  with 
section  7  consultation.  Based  on  a 
review  of  past  consultations  and 
consideration  of  the  likely  future 
activities  in  the  area,  there  is  little 
Federal  activity  expected  to  occur  on 
this  privately-owned  island  that  would 
trigger  section  7  consultation.  The 
Service  believes  that  critical  habitat 
proposal  and  final  designation  provides 
some  conservation  benefits  by  educating 
the  public  on  the  site-specific  areas  on 
Lanai  essential  to  the  recovery  of  the 
extant  and  extirpated  species. 
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(2)  Benefits  of  Exclusion 

Proactive  voluntary  conservation 
efforts  are  necessary  to  prevent  the 
extinction  and  promote  the  recovery  of 
these  species  on  Lanai  and  other 
Hawaiian  islands  (Shogren  et  al.  1999, 
Wilcove  and  Chen  1998,  Wilcove  et  al. 
1998).  Consideration  of  this  concern  is 
especially  important  in  areas  where 
species  have  been  extirpated  and  their 
recovery  requires  access  and  permission 
for  reintroduction  efforts.  For  example, 
eleven  of  the  28  species  associated  with 
proposed  unit  D  are  extirpated  from 
Lanai,  and  natural  repopulation  is  likely 
not  possible  without  human  assistance 
and  landowner  cooperation. 

Castle  emd  Cooke  Resorts,  LLC,  is 
involved  in  several  important  voluntary 
conservation  agreements  and  is 
currently  carrying  out  some  of  these 
activities  for  conservation  and 
watershed  protection  purposes.  For 
example,  the  Partners  for  Fish  and 
Wildlife  Awehi  Gulch  agreement  was 
entered  into  in  fiscal  year  1998  with  the 
stated  purpose  of  restoring  and 
protecting  a  mesic  to  dry  forest 
community  including  a  population  of 
the  endangered  Gardenia  brighamii.  The 
strategy  to  be  employed  for  this  project 
was  to  construct  a  three-acre  deer-proof 
fenced  exclosure,  ensure  that  all  deer 
were  removed  from  the  fenced  area, 
plant  and  water  G.  brighamii  within  the 
fenced  area,  and  control  invasive  alien 
plants  in  areas  around  the  out-planted 
individuals.  The  agreement  is  between 
Castle  and  Cooke  Resorts,  LLC,  the  State 
Division  of  Forestry  and  Wildlife 
(DOFAW),  and  the  USFWS.  The  USFWS 
provided  funding  for  fence  materials 
($24,000),  DOFAW  provided  the  labor  to 
construct  the  fence,  and  Castle  and 
Cooke  provided  the  labor  and  materials 
needed  to  plant,  water,  and  weed  the 
area.  The  fence  was  completed  and  no 
deer  were  left  within  the  exclosure. 
Shortly  thereafter.  Castle  and  Cooke 
planted  150  G.  brighamii,  planted  other 
native  species  (50  individuals) 
appropriate  to  the  area  within  the 
Awehi  exclosure,  conduced  alien  plant 
removal  above  the  level  agreed  upon, 
and  set  up  a  watering  system  (tank  and 
delivery  lines)  that  will  be  used  for 
establishing  more  that  just  the  original 
gardenia  plants  in  the  exclosure. 

Another  important  voluntary  project 
undertaken  in  partnership  with  the 
landowner  is  the  Lanaihale  Siunmit 
Forest  Restoration  Project.  This  is  a  very 
large  and  ambitious  project 
(approximately  5,800  acres)  within  the 
area  of  proposed  unit  D,  for  which  the 
USFWS  has  obligated  a  total  of  $177,500 
to  date.  The  landowner  is  matching  that 
amount  with  at  least  $143,266  of  in-kind 


cost-share  in  the  form  of  fence-line 
clearing  and  native-plant  restoration 
(growing,  planting,  and  weed  control).  It 
is  understood  that  these  amoimts  will 
not  be  sufficient  to  complete  the  summit 
fence  but  will  allow  the  project  to  get 
started  with  the  assiunption  that  the 
partnership  will  be  able  to  secure 
additional  funding  from  various  soiuces 
to  help  complete  the  project.  Castle  and 
Cooke  has  entered  into  other  agreements 
with  agencies  besides  the  Service,  such 
as  the  Hawaii  Division  of  Forestry  and 
Wildlife  and  Hawaii  Department  of 
Health  for  additional  funds  to  assist 
with  completion  of  this  project.  The 
agreement  documenting  this  project  lists 
10  of  the  proposed  critical  habitat  plant 
species  (among  others)  that  will  benefit 
from  its  completion.  The  project  is 
currently  ongoing.  Castle  and  Cooke's 
Conservation  Department  has  almost 
completed  clearing  the  fence  line  for  the 
first  (Unit  1)  of  three  exclosure  units 
that  will  make  up  the  siunmit  fence 
project.  They  have  also  obtained  bids 
from  private  contractors  for  construction 
of  this  first  phase  of  fencing. 

A  third  voluntary  partnership  project 
undertaken  in  cooperation  with  this 
landowner  is  the  Lanai  Cloud  Forest 
Exclosiue  project.  For  this  much  smaller 
exclosure  project,  the  Service  provided 
$27,500  to  be  matched  by  in-kind 
services  valued  at  $9,213  to  be  provided 
by  the  company.  The  purpose  of  this 
project  is  to  provide  an  area  protected 
by  a  fence  that  excluded  not  oidy  deer 
and  sheep,  but  predators  (rats  and  feral 
cats)  as  well.  The  exact  size  and  location 
for  this  project  have  not  yet  been 
finalized,  but  will  be  selected  to  provide 
the  greatest  protection  and  restoration 
potential  for  listed  plants  and  two 
species  of  imperilled  tree  snails.  This 
project  is  yet  to  get  underway  due  to  the 
higher  priority  of  the  summit  fence.  The 
Service  and  the  landowner  are  planning 
to  complete  this  project  by  the  end  of 
fiscal  year  2003. 

Another  noteworthy  voluntary 
agreement  is  the  Lanai  Forest  and 
Watershed  Partnership.  While  this 
multi-party  agreement  does  not  commit 
the  company  (or  any  party)  to  complete 
any  conservation  actions,  it  does 
demonstrate  the  willingness  of  the 
company  to  work  cooperatively  with  all 
involved  parties  toward  landscape-scale 
conservation  efforts. 

In  addition  to  the  projects  described 
above,  to  address  the  conservation 
needs  of  all  of  the  listed  species 
associated  with  proposed  unit  D  and  to 
cover  a  larger  landscape  area.  Castle  and 
Cooke  Resorts,  LLC,  has  recently 
entered  into  an  agreement  with  the 
Service  to  voluntarily  manage  proposed 
unit  D  and  some  adjacent  lands  for  the 


conservation  benefit  of  all  of  the  listed 
species  from  Lanai.  This  agreement 
includes  the  following  important 
voluntary  commitments  by  Castle  and 
Cooke  Resorts,  LLC: 

1 .  Construction  of  exclosure  fencing 
around  large  portions  of  Lanaihale  and 
East  Lanai  (proposed  unit  D  and 
adjacent  lands);  this  fencing  would 
expand  upon  the  Lanaihale  summit 
fence  described  above  and  protect  a 
much  larger  area. 

2.  Active  management  of  feral 
ungulates  that  are  negatively  affecting 
listed  plants  within  the  fenced  areas; 
through  a  combination  of  public 
hunting  and  staff  himting,  feral 
ungulates  will  be  eliminated  or 
controlled  to  allow  for  the  restoration  of 
listed  plant  species  within  fenced  areas. 

3.  Active  management  of  nonnativfe 
grasses  and  other  fire  hazards,  and 
development  of  fire  control  measures; 

4.  Niusery  firopagation  and  planting 
of  native  flora,  including  these  listed 
species,  within  the  fenced  areas; 

5.  In  the  unlikely  event  that  future 
Federal  projects  occur  on  Lanai  in  the 
most  important  portions  of  proposed 
unit  D  (e.g.,  Lanaihale  and  some 
adjacent  areas),  the  landowner  has 
agreed  to  have  these  projects  reviewed 
by  the  Service  to  a  standard  similar  to 
that  required  by  section  7  consultation 
for  designated  critical  habitat.  These 
areas  were  identified  by  the  company's   - 
contract  botanist  as  having  the  highest 
conservation  value  for  these  listed 
species.  They  include  the  Lanaihale  area 
(2,339  ha  (5,781  ac)),  an  adjacent  area  to 
the  north  (702  ha  (1,734  ac)),  and  an 
area  east  of  the  Lanaihale  area  (1,082  ha 
(2,674  ac)). 

The  Service  believes  that  each  of  the 
listed  species  originally  included  within 
proposed  unit  D  will  benefit 
substantially  from  this  agreement  due  to 
a  reduction  in  ungulate  browsing  and 
habitat  conversion,  a  reduction  in 
competition  with  nonnative  weeds,  a 
reduction  in  risk  of  fire,  and  the 
reintroduction  of  species  currently 
extirpated  from  various  areas  and  for 
which  the  technical  ability  to  propagate 
these  species  currently  exists  or  will  be 
developed  in  the  near  futiu"e. 

On  Lanai,  simply  preventing  "harmful 
activities"  will  not  slow  the  extinction 
of  listed  plant  species.  Where  consistent 
with  the  discretion  provided  by  the  Act, 
the  Service  believes  it  is  necessary  to 
implement  policies  that  provide 
positive  incentives  to  private 
landowners  to  voluntarily  conserve 
natural  resources  and  that  remove  or 
reduce  disincentives  to  conservation. 
While  the  impact  of  providing  these 
incentives  may  be  modest  in  economic 
terms,  they  can  be  significant  in  terms  ' 
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of  conservation  benefits  that  can  stem 
from  the  cooperation  of  the  landowner. 
The  continued  participation  of  Castle 
and  Cooke  Resorts,  LLC.  in  the  existing 
Lanai  Forest  and  Watershed  Partnership 
and  other  voluntary  conservation 
agreements  will  greatly  enhance  the 
Service's  ability  to  further  the  recovery 
of  these  endangered  plants. 
Approximately  27  percent  of  the 
proposed  critical  habitat  on  Lanai, 
including  portions  of  proposed  unit  D. 
are  zoned  Agriculture.  Although  the 
Service's  economic  analysis  did  not  find 
it  likely,  the  landowner  and  other 
commenters  nevertheless  believe  that 
there  is  a  risk  that  the  critical  habitat 
designation  will  result  in  the  rezoning 
of  lands,  that  State  and  county  permits 
will  contain  additional  requirements 
and  expense  for  protection  of  lands 
designated  as  critical  habitat,  and  that 
there  is  an  increased  risk  of  third-party 
litigation.  We  believe  that  the 
landowner's  concerns  over  these 
potential  negative  impacts  would  affect 
its  voluntcirv  conservation  efforts,  which 
we  believe  are  necessary  to  conserve 
these  species. 

As  described  earlier.  Castle  and  Cooke 
Resorts,  LLC,  has  a  history  of  entering 
into  conservation  agreements  with 
various  Federal  and  State  agencies  and 
nongovernmental  organizations  on 
important  portions  of  their  lands.  These 
arrangements  have  taken  a  variety  of 
forms.  They  include  partnership 
commitments  such  as  the  Awehi  Gulch 
Partners  for  Fish  and  Wildlife  project, 
Puhielelu  Exclosure  (funded  through 
section  6  of  the  Act),  Lanai  Summit 
Fence  project  in  concert  with  NRCS  and 
the  Service,  Lanai  Snail  Fence,  Lanai 
Forest  Stewardship  Project.  Lanai  Forest 
and  Watershed  Partnership,  and  the 
Kanepuu  Preserve  (perpetual  easement 
to  TNCH). 

Thus,  we  believe  it  is  essential  for  the 
recovery  of  these  28  species  to  build  on 
the  previous  voluntary  conservation 
efforts.  Because  the  Federal  government 
owns  no  land  on  Lanai,  and  because 
large  tracts  of  land  suitable  for 
conservation  of  threatened  and 
endangered  species  are  owned  by  one 
private  landowner,  successful  recovery 
of  iisted  species  on  Lanai  is  especially 
dependent  upon  working  partnerships 
and  the  voluntary  cooperation  of  this 
landowner.  Without  additional 
voluntary  conservation  efforts  for  these 
28  species,  recovery  will  not  occur. 

(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  Inclusion 

Based  on  the  above  considerations, 
and  consistent  with  the  direction 
provided  in  section  4(b)(2)  of  the  Act, 
we  have  determined  that  the  benefits  of 


excluding  proposed  unit  Lanai  D  as 
critical  habitat  outweigh  the  benefits  of 
including  it  as  critical  habitat  for 
Abutilon  eremitopetalum,  Adenophoms 
periens,  Bonamia  menziesii,  Brighamia 
rockii,  Centaurium  sebaeoides, 
Cenchrus  agrimonioides,  Clermontia 
oblongi folia  ssp.  mauiensis,  Ctenitis 
squamigera,  Cyanea  grimesiana  ssp. 
grimesiana,  Cyanea  lobata,  Cyanea 
macrostegia  ssp.  gibsonii,  Cyrtandra 
munroi,  Diellia  erecta,  Diplazium 
molokaiensis,  Gahnia  lanaiensis, 
Hedyotis  tnannii,  Hedyotis 
schlechtendahhana  var.  remyi, 
Hesperomannia  arborescens,  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Labordia  tinifolia  var.  lanaiensis, 
Melicope  munroi,  Neraudia  sericea, 
Solanum  incompletum,  Spermolepis 
hawaiiense,  Tetramolopium  remyi, 
Vigna  o-wahuensis,  and  Viola 
lanaiensis. 

This  conclusion  is  based  on  the 
following  factors: 

1 .  Large  portions  of  proposed  imit  D 
(Lanaihale  area)  are  currently  being 
managed  under  the  Lanai  Forest  and 
Watershed  Partnership  by  the 
landowner  on  a  voluntary  basis  in 
cooperation  with  us  and  the  State  of 
Hawaii  to  achieve  important 
conservation  goals.  Building  on  this 
peutnership  approach.  Castle  and  Cooke 
Resorts,  LLC,  has  entered  into  a  long- 
term  agreement  with  the  Service  to 
manage  the  area  within  proposed  unit  D 
and  adjacent  areas  for  conservation.  In 
the  past.  Castle  and  Cooke  Resorts,  LLC, 
has  cooperated  with  us,  the  State,  and 
other  organizations  to  implement 
voluntary  conservation  activities  on 
their  lands  that  have  resulted  in  tangible 
conservation  benefits. 

2.  Simple  regulation  of  "harmful 
activities"  is  not  sufficient  to  conserve 
these  species.  Landowner  cooperation 
and  support  will  be  required  to  prevent 
the  extinction  and  promote  the  recovery 
of  all  of  the  listed  species  on  this  island 
due  to  the  need  to  implement  proactive 
conservation  actions  such  as  ungulate 
management,  weed  control,  fire 
suppression,  and  plant  propagation. 
This  need  for  landowner  cooperation  is 
especially  acute  because  the  proposed 
unit  Lanai  D  is  unoccupied  by  eleven  of 
the  28  species.  Future  conservation 
efforts,  such  as  translocation  of  these 
eleven  plant  species  back  into 
unoccupied  habitat  on  the  island,  will 
require  the  cooperation  of  Castle  and 
Cooke  Resorts,  LLC. 

3.  Excluding  proposed  unit  Lanai  D 
will  foster  participation  in  ongoing  and 
futiwe  volimtary  conservation  efforts  on 
the  island.  We  believe  the  memorandum 
of  agreement  with  Castle  and  Cooke 
Resorts,  LLC,  documents  this 


commitment  to  voluntary  conservation 
efforts  on  their  lands  on  Lanai.  This 
cooperation  is  essential  to  the 
conservation  of  the  species. 

4.  Given  the  ciurent  watershed 
partnership  and  recent  conservation 
agreements  between  the  Service  and  the 
landowner,  the  Service  believes  the 
overall  regulatory  and  educational 
benefits  of  including  this  unit  as  critical 
habitat  are  relatively  small  in 
compcuison.  The  designation  of  critical 
habitat  can  serve  to  educate  the  general 
public  as  well  as  conservation 
organizations  regarding  the  potential 
conservation  value  of  an  area,  but  this 
goal  will  be  effectively  accomplished 
through  the  identification  of  this  area  in 
the  management  agreements  described 
above.  Likewise,  there  will  be  little 
Federal  regulatory  benefit  to  the  species 
because,  as  described  in  the  economic 
analysis  and  in  this  rule,  there  is  a  low 
likelihood  that  this  proposed  critical 
habitat  unit  will  be  negatively  affected 
to  any  significant  degree  by  Federal 
activities  requiring  section  7 
consultation.  The  Service  is  unable  to 
identify  any  other  potential  benefits 
associated  with  critical  habitat  for  this 
proposed  unit. 

In  conclusion,  we  find  that  the  net 
benefits  of  excluding  proposed  unit 
Lanai  D  from  critical  habitat  for  these 
species  outweigh  the  benefits  of 
including  it.  As  described  above,  the 
overall  benefits  to  these  species  of  a 
critical  habitat  designation  for  this  imit 
are  relatively  smedl.  We  conclude  there 
is  a  higher  likelihood  of  beneficial 
conservation  activities  occiuring  on  this 
portion  of  Lanai  without  designated 
critical  habitat  than  there  would  be  with 
designated  critical  habitat  in  this 
location.  We  reached  this  conclusion 
because  active  management  is  integral 
to  the  recovery  of  these  species,  which 
are  found  almost  entirely  on  private 
land.  The  landowner  is  more  Ukely  to 
continue  and  increase  their  ongoing 
voluntary  conservation  efforts  on  the 
island  if  this  area  is  not  designated  as 
critical  habitat. 

(4)  delusion  of  This  Unit  Will  Not 
Cause  Extinction  of  the  Species 

In  considering  whether  or  not 
exclusion  of  proposed  unit  D  might 
result  in  the  extinction  of  any  of  these 
28  species,  the  Service  first  considered 
the  impacts  to  the  seven  species 
endemic  to  Lanai  (Abutilon 
eremitopetalum.  Cyanea  macrostegia 
ssp.  gibsonii,  Gahnia  lanaiensis, 
Hedyotis  schlechtendahhana  var.  remyi, 
Labordia  tinifolia  var.  lanaiensis, 
Phyllostegia  glabra  var.  lanaiensis,  and 
Viola  lanaiensis),  and  second  to  the  21 
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species  known  from  Lanai  and  one  or 
more  other  Hawaiian  islands. 

For  both  the  seven  endemic  and  the 
21  "multi-island"  species,  it  is  the 
Service's  conclusion  that  the 
conservation  agreement  developed  by 
Castle  and  Cooke  Resorts,  LLC,  and 
agreed  to  by  the  Service  will  provide 
more  net  conservation  benefits  than 
would  be  provided  by  designating 
proposed  unit  D  as  critical  habitat.  This 
agreement,  which  is  described  above, 
will  provide  tangible  proactive 
conservation  benefits  that  will  reduce 
the  likelihood  of  extinction  for  all 
Lanai 's  listed  plants  and  increase  their 
likelihood  of  recovery.  We  believe  that 
extinction  of  any  these  species  as  a 
consequence  of  this  exclusion  is 
imlikely  because  there  are  no  known 
threats  in  proposed  unit  D  due  to  any 
current  or  reasonably  anticipated 
Federal  actions  that  might  be  regulated 
under  section  7  of  the  Act. 
Implementation  of  the  conservation 
agreement  between  the  landowner  and 
the  Service,  and  the  exclusion  of 
proposed  unit  D,  has  the  highest 
likelihood  of  preventing  extinction  of 
these  species,  especially  the  species 
endemic  to  the  island  of  Lanai. 

In  addition,  critical  habitat  is  being 
designated  on  another  area  of  Lanai  for 
one  species  (Unit  1 — Tetramolopium 
remyi),  and  critical  habitat  has  been 
proposed  and  is  likely  to  be  designated 
on  other  islands  for  the  remaining  20 
multi-island  species  consistent  with  the 
guidance  in  recovery  plans.  These  other 
designations  identify  conservation  areas 
for  the  maintenance  and  expansion  of 
the  existing  populations. 

In  sum,  the  aoove  analysis  indicates 
there  is  a  much  greater  likelihood  of  the 
landowner  undertaking  conservation 
actions  on  Lanai  to  prevent  extinction 
without  the  proposed  unit  Lanai  D  being 
designated  as  critical  habitat.  Therefore, 
the  exclusion  of  the  proposed  unit  Lanai 
D  will  not  cause  extinction  and  should 
in  fact  improve  the  chances  of  recovery 
for  Abutilon  eremitopetalum, 
Adenophorus  periens,  Bonamia 
menziesii,  Brighamia  rockii.  Centaurium 
sebaeoides,  Cenchrus  agrimonioides, 
Clennontia  oblongifolia  ssp.  mauiensis, 
Ctenitis  squamigera,  Cyanea  grimesiana 
ssp.  grimesiana,  Cyanea  lobata,  Cyanea 
fnacrostegia  ssp.  gibsonii,  Cyrtandra 
munroi,  Diellia  erecta,  Diplazium 
molokaiensis,  Gahnia  lanaiensis, 
Hedyotis  mannii,  Hedyotis 
schlechtendahliana  var.  remyi, 
Hesperomannia  arborescens.  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Labordia  tinifolia  var.  lanaiensis, 
Melicope  munroi,  Nemudia  sericea, 
Solanum  incompletum,  Spermolepis 
hawaiiense,  Tetramolopium  remyi. 


Vigna  o-wahuensis,  and  Viola 
lanaiensis. 

Taxonomic  Changes 

At  the  time  we  listed  Cyanea 
grimesiana  ssp.  grimesiana  and  Cyanea 
lobata,  we  followed  the  taxonomic 
treatments  in  Wagner  et  al.  (1990),  the 
widely  used  and  accepted  Manual  of  the 
Flowering  Plants  of  Hawaii.  Subsequent 
to  the  final  listing,  we  became  aware  of 
new  taxonomic  treatments  of  these 
species.  Also,  the  soon-to-be-published 
book  Hawaii's  Ferns  and  Fern  Allies 
(Palmer,  in  press)  has  changed  the 
family  name  for  Ctenitis  squamigera 
from  Aspleniaceae  to  Dryopteridaceae. 
Ehie  to  the  coiul-ordered  deadlines,  we 
are  required  to  publish  this  final  rule  to 
designate  critical  habitat  on  Lanai  before 
we  can  prepare  and  publish  a  notice  of 
taxonomic  changes  for  these  three 
species.  We  plan  to  publish  a  taxonomic 
change  notice  for  these  three  species 
after  we  have  published  the  final  critical 
habitat  designations  on  Lanai. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  the  Office  of  Management  and 
Budget  (OMB)  has  determined  that  this 
is  a  significant  regulatory  action  because 
it  may  raise  novel  legal  or  policy  issues. 
As  required  by  the  executive  order,  we 
have  provided  a  copy  of  the  rule,  which 
describes  the  need,  for  this  action  and 
how  designation  meets  that  need  and 
the  economic  analysis,  which  assesses 
the  costs  and  benefits  of  this  critical 
habitat  designation,  to  OMB  for  review. 
OMB  did  not  recommend  or  make  any 
changes  in  this  regulatory  action. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.) 

Under  the  Regulatory  Flexibility  Act 
(RFA)(5  U.S.C.  601  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996),  whenever  an  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepeue  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effects  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jiuisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

SBREFA  amended  the  RFA  to  require 
Federal  agencies  to  provide  a 
certification  statement  with  the  factual 
basis  for  certifying  that  the  rule  will  not 


have  a  significant  economic  effect  on  a  ' 
substantial  number  of  small  entities. 

As  discussed  in  our  Draft  Economic 
Analysis,  we  are  certifying  that  the 
critical  habitat  designation  for  the  three 
Lanai  species  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities  because  the  lands  designated  as 
critical  habitat  are  owned  solely  by  one 
landowner,  Castle  and  Cooke  Resorts, 
LCC,  which  is  not  a  small  entity  as 
defined  by  RFA,  as  amended  by  the 
SBREFA.  The  following  discussion 
explains  our  rationale. 

The  regulatory  flexibility  analysis 
determines  whether  this  critical  habitat 
designation  potentially  affects  a 
"substantia]  niunber"  of  small  entities 
in  counties  supporting  critical  habitat 
areas.  It  also  quantifies  the  probable 
number  of  small  businesses  Ukely  to 
exi}erience  a  "significant  effect."  While 
SBREFA  does  not  explicitly  define 
either  "substantial  number"  or 
"significant  effect,"  the  Environmental 
Protection  Agency  and  other  Federal 
agencies  have  interpreted  these  terms  to 
represent  an  impact  on  20  percent  or 
more  of  the  smail  entities  in  any 
industry  and  an  effect  equal  or  greater 
than  three  percent  or  more  of  a  business' 
annual  revenues.  In  both  tests,  this 
analysis  conservatively  examines  the 
total  estimated  section  7  costs 
calculated  in  the  Draft  Economic 
Analysis,  including  those  impacts  that 
may  be  "attributable  co-extensively" 
with  the  listing  of  the  species. 

The  RFA/SBREFA  defines  "small 
governmental  jiuisdiction"  as  the 
govermnent  of  a  city,  coimty,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50,000.  By  this 
definition,  Maui  County  is  not  a  small 
governmental  jurisdiction  because  its 
population  was  128,100  in  2000. 
Although  certain  State  agencies,  such  as 
DLNR,  may  be  affected  by  the  proposed 
critical  habitat  designation.  State 
governments  are  considered 
independent  sovereigns,  not  small 
governments,  for  the  purposes  of  the 
RFA. 

No  primary  projects  or  activities  that 
might  be  affected  by  the  proposed 
critical  habitat  are  expected  to  affect 
small  businesses.  Castle  and  Cooke 
Resorts,  LLC,  the  sole  owner  of  the 
lands  on  which  critical  habitat  is 
designated,  may  be  adversely  affected 
by  a  decrease  in  property  values. 
However,  this  is  a  company  that 
received  over  $13.5  milhon  in  net        i 
income  in  1999  (Lynch.  February  7, 
2000).  It  is  therefore  not  considered  to 
be  a  small  business.  Thus,  the  proposed 
critical  habitat  designation  is  not  likely 
to  affect  small  businesses  on  Lanai. 
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Our  Draft  Economic  Analysis  does 
mention  that  some  small  businesses 
may  be  adversely  affected  if,  in  the 
unlikely  event  that  the  Department  of 
Limd  and  Natural  Resources  builds 
fences  aroimd  the  critical  habitat,  some 
businesses  that  cater  to  the  hunting 
community  may  be  adversely  affected. 
However,  coiuts  have  indicated  that  an 
RFA/SBREFA  analysis  is  properly 
limited  to  the  impacts  on  entities 
directly  regulated  by  the  regulation. 
American  Trucking  Ass'ns  v.  U.S.  EnvtI. 
Protection  Agency.  178  F.3d  1027, 1045 
(D.C.  Cir.  1999);  Mid-Tex  Elec.  Corp.  v. 
Federal  Energy  Regulatory  Comm'n,  88 
F.3d  1105,1170  (D.C.  Cir.  1996).  In  this 
instance,  that  would  mean  that  the  RFA/ 
SBREFA  analysis  shoidd  consider 
impacts  on  entities  subject  to  section  7 
consultation  requirements,  not  entities 
regulated  indirectly  because  of 
affiliation  or  relationship  to  a  directly 
regulated  entity.  Thus  entities  that  are 
not  directly  regulated  by  the  critical 
habitat  designation,  such  as  businesses 
that  supply  hunters  on  Lanai,  are  not 
considered  in  this  analysis. 

Since  these  three  plant  species  were 
Usted  (between  1991  and  1994),  there 
have  been  no  formal  section  7 
consultations  and  only  seven  informal 
section  7  consultations  on  Lanai,  in 
-  addition  to  consultations  on  Federal 
grants  to  State  wildlife  programs.  None 
of  these  consultations  affected  small 
entities.  Two  informal  consultations 
were  conducted  on  behalf  of  a  private 
consulting  firm,  representing  Maui 
Electric  Company,  who  requested 
species  lists  for  a  proposed  generating 
station  at  Miki  Basin.  None  of  the  three 
species  were  reported  from  this  area. 
Two  informal  consultations  were 
conducted  on  behalf  of  the  FAA  for 
airport  navigational  or  improvement 
projects.  None  of  the  three  species  were 
reported  from  the  project  areas.  One 
informal  consultation  was  conducted  on 
behalf  of  the  U.S.  Department  of  the 
Navy  regarding  nighttime,  low-altitude 
terrain  flights  and  confined  area 
landings  over  and  on  limited  areas  of 
northwestern  Lanai  by  the  Marine 
Corps.  None  of  the  three  species  were 
reported  from  the  project  area.  One 
informal  consultation  was  conducted  on 
behalf  of  the  U.S.  Department  of 
Agriculture  Natural  Resources 
Conservation  Service  (NRCS)  for  the 
construction  of  a  wildlife  exclusion 
fence  and  removal  of  nonnative 
ungulates  from  the  enclosure,  control  of 
invasive  nonnative  plants  within  the 
enclosure,  and  outplanting  of  native 
plants  in  the  Lanaihale  watershed  area. 
Two  species,  Bidens  micrantha  ssp. 
kalealaha  and  Tetramolopium  remyi, 


were  reported  from  the  project  area. 
Fimding  for  the  project  will  be  provided 
by  NRCS,  through  their  Wildlife  Habitat 
Incentive  Program,  to  CasUe  and  Cooke 
Resorts,  LLC.  One  informal  consultation 
was  conducted  on  behalf  of  the  Service, 
for  the  effects  of  fencing  and  replanting 
of  listed  and  endangered  species  within 
Awehi  Gulch.  None  of  the  three  species 
were  reported  from  the  Awehi  Gulch 
project  area.  In  addition,  we  are  in  the 
process  of  determining  a  project  area  in 
the  Lanaihale  watershed  for  fencing  and 
restoration  of  native  vegetation.  Funding 
for  the  project  will  be  provided  by  the 
Service  to  Castle  and  Cooke  Resorts, 
LLC,  in  partnership  with  the  State 
DLNR.  Only  one  of  the  three  species 
(Tetramolopium  remyi)  is  reported  from 
the  project  area. 

We  have  determined  that  Maui 
Electric  Company  is  not  a  small  entity 
because  it  is  not  an  independent  non- 
profit organization,  small  governmental 
jurisdiction,  or  a  small  business.  The 
FAA,  U.S.  Department  of  the  Navy,  and 
NRCS  are  not  small  entities.  The 
informal  consultations  on  the  Lanaihale 
watershed  area  project  and  the  Awehi 
Gulch  project  indirectiy  affected  or 
concerned  the  major  landowner  on 
Lanai,  Castle  and  Cooke  Resorts,  LLC. 
As  stated  above,  we  have  determined 
that  Castle  and  Cooke  Resorts,  LLC,  is 
not  a  small  entity  because  it  is  not  a 
small  retail  and  service  business  with 
less  than  $5  million  in  annual  sales  nor 
is  it  a  small  agricultural  business  with 
annual  sales  less  than  $750,000.  We 
concurred  with  the  NRCS's 
determination  that  the  Lanaihale 
watershed  area  project,  as  proposed, 
was  not  likely  to  adversely  affect  listed 
species.  At  this  time,  the  Lanaihale 
watershed  area  projects  are  ongoing. 
Therefore,  the  requirement  to  reinitiate 
consultation  for  ongoing  projects  will 
not  affect  a  substantial  number  of  small 
entities  on  Lanai. 

In  areas  where  the  species  is  clearly 
not  present,  designation  of  critical 
habitat  could  trigger  additional  review 
of  Federal  activities  under  section  7, 
that  would  otherwise  not  be  required. 
However,  there  will  be  little  additional 
impact  on  State  and  local  governments 
and  their  activities  because  two  of  the 
proposed  critical  habitat  areas  are 
occupied  by  at  least  one  species.  Other 
than  the  federally  funded  habitat 
restoration  projects  in  the  Lanaihale 
watershed  area,  we  are  aware  of 
relatively  few  activities  in  the 
designated  critical  habitait  areas  for 
these  three  plants  that  have  Federal 
involvement  and  thus  would  require 
consultation  for  ongoing  projects.  As 
mentioned  above,  we  have  conducted 
only  seven  informal  consultations  under 


section  7  on  Lanai  to  date,  and  only  one 
consultation  involved  any  of  the  three 
species.  As  a  result,  we  cannot  easily 
identify  future  consultations  that  may 
be  due  to  the  listing  of  the  species  or  the 
increment  of  additional  consultations 
that  may  be  required  by  this  critical 
habitat  designation.  Therefore,  for  the 
purposes  of  this  review  and  certification 
under  the  Regulatory  Flexibility  Act,  we 
eire  assuming  that  any  future 
consultations  in  the  area  proposed  as 
critical  habitat  will  be  due  to  the  critical 
habitat  designations. 

On  Lanai,  all  of  the  designations  are 
on  private  land  under  one  landowner. 
Nearly  all  of  the  land  within  the  critical 
habitat  units  is  imsuitable  for 
development,  land  uses,  and  activities. 
This  is  due  to  the  units  remote 
locations,  lack  of  access,  and  rugged 
terrain.  The  majority  of  this  land  is 
within  the  State  Conservation  District, 
where  State  land-use  controls  severely 
limit  development  and  most  activities. 
Approximately  46  percent  of  this  land  is 
within  the  State  Agricultural  District, 
and  less  than  one  percent  is  within  the 
State  Rural  District.  On  non-Federal 
lands,  activities  that  lack  Federal 
involvement  would  not  be  affected  by 
the  critical  habitat  designations. 
However,  activities  of  an  economic 
nature  that  are  likely  to  occur  on  non- 
Federal  lands  in  the  area  encompassed 
by  these  designations  consist  of 
improvements  in  communications  and 
tracking  facilities;  ranching;  road 
improvements;  recreational  use,  such  as 
hiking,  camping,  picnicking,  game 
hunting,  and  fishing;  botanical  gardens; 
and  crop  farming.  With  the  exception  of 
communications  and  tracking  facilities 
improvements  by  the  FAA  or  the 
Federal  Communications  Commission, 
these  activities  are  unlikely  to  have 
Federal  involvement.  On  lemds  that  are 
in  agricultural  production,  the  types  of 
activities  that  might  trigger  a 
consultation  include  irrigation  ditch 
system  projects  that  may  require  section 
404  authorizations  firom  the  Corps  and 
watershed  management  and  restoration 
projects  sponsored  by  NRCS.  However 
'the  NRCS  restoration  projects  typically 
are  voluntary,  and  the  irrigation  ditch 
system  projects  within  lands  that  are  in 
agricultiual  production  are  rare,  and 
would  likely  affect  only  the  major 
landowner  on  the  island  (who  is  not  a 
small  entity),  within  these  critical 
habitat  designations. 

Lands  that  are  within  the  State  Rural 
District  are  primarily  located  within 
undeveloped  coastal  areas.  The  types  of 
activities  that  might  trigger  a 
consultation  include  shoreline 
restoration  or  modification  projects  that 
may  require  section  404  authorizations 


Federal  Register /Vol.  68,  No.  6 /Thursday,  January  9,  2003 /Rules  and  Regulations  1267 


from  the  Corps  or  FEMA,  housing  or 
resort  development  that  may  require 
permits  from  the  Department  of  Housing 
and  Urban  Development,  small  farms 
that  may  receive  funding  or  require 
authorizations  from  the  Department  of 
Agriculture,  watershed  management  and 
restoration  projects  sponsored  by  NRCS, 
and  activities  funded  or  authorized  by 
the  EPA.  However,  we  are  not  aware  of 
a  significant  number  of  futiire  activities 
that  would  require  Federal  funds, 
permits,  or  authorizations  in  these 
coastal  areas. 

Even  where  the  requirements  of 
section  7  might  apply  due  to  critical 
habitat,  based  on  oiu-  experience  with 
section  7  consultations  for  all  listed 
species,  virtually  all  projects — including 
those  that,  in  their  initial  proposed 
form,  would  result  in  jeopardy  or 
adverse  modification  determinations 
imder  section  7^-caii  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures,  by  definition,  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation.  As  we 
have  a  very  limited  consultation  history 
for  these  three  species  from  Lanai,  we 
can  describe  only  the  general  kinds  of 
actions  that  may  be  identified  in  future 
reasonable  and  prudent  alternatives. 
These  are  based  on  our  understanding  of 
the  needs  of  these  species  and  the 
threats  they  face,  especially  as  described 
in  the  final  listing  rules  and  in  this 
critical  habitat  designation,  as  well  as 
our  experience  with  similar  listed  plants 
in  Hawaii.  In  addition,  all  of  these 
species  are  protected  under  the  State  of 
Hawaii's  Endangered  Species  Act 
(Hawaii  Revised  Statutes,  Chap.  195D- 
4).  Therefore,  we  have  also  considered 
the  kinds  of  actions  required  under  the 
State  licensing  process  for  these  species. 
The  kinds  of  actions  that  may  be 
included  in  futiu«  reasonable  and 
prudent  alternatives  include 
conservation  set-asides;  management  of 
competing  non-native  species; 
restoration  of  degraded  habitat; 
propagation;  outplanting  and     . 
augmentation  of  existing  populations; 
construction  of  protective  fencing;  and 
periodic  monitoring.  These  measures 
are  not  likely  to  result  in  a  significant 
economic  impact  to  a  substantial 
number  of  small  entities  because  any 
measure  included  as  a  reasonable  and 
prudent  alternative  would  have  to  be 
economically  feasible  to  the  individual 
landowner  and  because,  as  discussed 
above,  we  do  not  believe  there  will  be 
a  substantial  number  of  small  entities 
affected  by  the  Act's  consultation 
requirements. 


In  summary,  we  have  determined 
that,  because  all  of  the  critical  habitat 
designations  are  on  lands  under  one 
landownership  and  because  that 
landowner  is  not  a  small  entity,  this  rule 
would  not  affect  a  substantial  number  of 
small  entities  and  would  not  result  in  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Most  of  this  private  land  within  the 
areas  being  designated  as  critical  habitat 
is  currently  being  used  for  recreational 
or  conservation  purposes,  and  therefore 
is  not  likely  to  require  any  Federal 
authorization.  In  the  remaining  areas. 
Federal  involvement — and  thus  section 
7  consultations,  the  only  trigger  for 
economic  impact  under  this  rule — 
would  be  limited  to  a  subset  of  the  area 
being  designated.  The  most  likely  futine 
section  7  consultations  residting  from 
this  rule  would  be  for  informal 
consultations  on  federally  funded  land 
and  water  conservation  projects, 
species-specific  surveys  and  research 
projects,  and  watershed  management 
and  restoration  projects  sponsored  by 
NRCS  and  the  Service.  These 
consultations  would  likely  occur  on 
only  a  subset  of  the  total  number  of 
parcels,  all  imder  one  ownership,  and, 
therefore,  would  not  affect  a  substantial 
number  of  small  entities.  This  rule 
would  result  in  project  modifications 
only  when  proposed  Federal  activities 
would  destroy  or  adversely  modify 
critical  habitat.  While  this  may  occur,  it 
is  not  expected  frequently  enough  to 
affect  the  single  landowner.  Even  when 
it  does  occur,  we  do  not  expect  it  to 
result  in  a  significant  economic  impact, 
as  the  measures  included  in  reasonable 
and  prudent  alternatives  must  be 
economically  feasible  and  consistent 
with  the  proposed  action.  Therefore,  we 
are  certifying  that  the  designation  of 
critical  habitat  for  Bidens  micmntha 
ssp.  kalealaha,  Portulaca  sclerocarpa, 
and  Tetramolopium  remyi  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we 
determined  whether  designation  of 
critical  habitat  would  cause:  (a)  Any 
effect  on  the  economy  of  $100  million 
or  more,  (b)  any  increases  in  costs  or 
prices  for  consiuners,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions,  or  (c)  any  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 


Refer  to  the  final  addendum  to  the 
economic  analysis  for  a  discussion  of 
the  effects  of  this  determination. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211,  on  regulations 
that  significantiy  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Although 
this  rule  is  a  significant  regulatory 
action  under  Executive  Order  12866,  it 
is  not  expected  to  significantly  affect 
energy  production  supply  and 
distribution  facilities.  No  energy 
production,  supply,  and  distribution 
facilities  are  included  within  designated 
critical  habitat.  Further,  for  the  reasons 
described  in  the  economic  analysis,  we 
do  not  believe  the  designation  of  critical 
habitat  for  Bidens  micrantha  ssp. 
kalealaha,  Portulaca  sclerocarpa,  and 
Tetramolopium  r6myi  on  Lanai  will 
affect  futine  energy  production. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

(a)  This  rule  will  not  "Significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  v«ll  not  be 
affected  imless  they  propose  an  action 
requiring  Federal  funds,  permits,  or 
other  authorizations.  Any  such  activities 
will  require  that  the  Federal  agency 
ensure  that  the  action  will  not  adversely 
modify  or  destroy  designated  critical 
habitat. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  on  State  or  local 
governments  or  the  private  sector  of 
$100  million  or  greater  in  any  year;  that 
is,  it  is  not  a  "significant  regulatory 
action"  under  the  Unfunded  Mauidates 
Reform  Act.  The  designation  of  critical 
habitat  imposes  no  obligations  on  State 
or  local  governments. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  the  three  species  bom  Lanai 
in  a  takings  implication  assessment.  The 
takings  implications  assessment 
concludes  that  this  final  rule  does  not 
pose  significant  takings  implications. 
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Federalism 

In  accordance  with  Executive  Order 
13132,  this  final  rule  does  not  have 
significant  Federahsm  effects.  A 
Federalism  assessment  is  not  required. 
hi  keeping  with  Department  of  Interior 
policy,  we  requested  information  from 
appropriate  State  agencies  in  Hawaii. 
The  designation  of  critical  habitat  in  the 
two  areas  currently  occupied  by  one  or 
more  of  the  three  plant  species  imposes 
no  additional  restrictions  beyond  those 
ciurently  in  place;  and,  therefore,  has 
little  incremental  impact  on  State  and 
local  governments  and  their  activities. 
The  designation  of  critical  habitat  in  the 
remaining  four  unoccupied  areas  may 
require  section  7  consultation  on  non- 
Federal  lands  (where  a  Federal  nexus 
occurs)  that  might  otherwise  not  have 
occurred.  In  these  cases,  the  most  likely 
scenario  would  be  section  7 
consultation  on  Federal  funding  for 
State  game  management  programs. 
However,  of  the  four  unoccupied  areas, 
only  the  Lanai  1 — Tetrawolopium  remyi 
unit  falls  within  a  State  Game 
Management  Area  (GMA),  and  the  area 
in  which  the  recently  extirpated 
Tetramolopium  remyi  population 
occurred  within  the  unit  has  already 
been  fenced  by  the  State  for  protection 
against  damage  by  ungulates.  Therefore, 
there  will  be  little  additional  impact  on 
State  and  local  governments  and  their 
activities  as  a  result  of  the  designation 
of  critical  habitat  in  currently 
unoccupied  areas  on  Lanai. 

The  designations  may  have  some 
benefit  to  these  governments,  in  that  the 
areas  essential  to  the  conservation  of 
these  species  are  more  clearly  defined 
and  the  primary  constituent  elements  of 
the  habitat  necessary  to  the  survival  of 
the  species  are  specifically  identified. 
While  this  definition  and  identification 
does  not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning,  rather  than  waiting  for 
case-by-case  section  7  consultations  to 
occur. 


Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  have  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
three  plant  species  from  Lanai. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  that 
require  OMB  approval  under  the 
Paperwork  Reduction  Act.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  We  published 
a  notice  outlining  our  reason  for  this 
determination  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244).  This 
determination  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Government-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  Executive 
Order  13175  and  the  Department  of  the 
Interior's  manual  at  512  DM  2.  we 


readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
government-to-government  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
these  three  plant  species.  Therefore, 
designation  of  critical  habitat  for  these 
three  species  does  not  involve  any 
Tribal  lands. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  hereby  amend  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  ^7— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  revising  the 
entries  for  Bidens  micrantha  ssp. 
kalealaha,  Portulaca  sclerocarpa-,  and 
Tetramolopium  remyi  under 
"FLOWERING  PLANTS"  to  read  as 
follows: 

§  1 7.1 2    Endangered  and  threatened  plants. 

***** 

(h)*  *  * 


Species 


Scientific  name  Common  name 


Historic  range 


Family 


Status      Whenlisted     Critica^^habl-        Spe^jl 


Flowering  Plants 


Bidens  micrantha  Kookoolau 

ssp.  kalealatia. 


U.S.A.  (HI)  Asteraceae  E 


467     17.96(b) 


NA 


Portulaca 
sclerocarpa. 


'   Roe 


U.S.A.  (HI) 


Portulacaceae E 


532    17.96(b) 


NA 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      Whenlisted     Critica^^habi-        Spe^l 


Tetramolopium  remyi    None  U.S.A.  (HI)  Asteraceae  , E 


435     17.96(b) 


NA 


3.  Amend  §  17.96  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§17.96    Critical  habitat— plants. 


(b)  Critical  habitat;  plants  on  the 
island  of  Lanai,  Hawaii. 

(1)  Maps  and  critical  habitat  unit 
descriptions.  The  following  paragraphs 
contain  the  legal  descriptions  of  the 
critical  habitat  units  designated  for  the 
island  of  Lanai,  Hawaii.  Existing 
manmade  features  and  structures  within 


proposed  areas,  such  as  buildings, 
roads,  aqueducts,  reservoirs,  diversions, 
flumes,  telecommunications  equipment, 
telemetry  antennas,  radars,  missile 
launch  sites,  arboreta  and  gardens, 
heiau  (indigenous  places  of  worship  or 
shrines),  airports,  other  paved  areas, 
lawns,  other  rural  residential 
landscaped  areas,  electrical 
transmission  and  distribution,  and 
communication  facilities  and  regularly 
maintained  associated  rights-of  way  and 
access  ways  do  not  contain  one  or  more 


of  the  primary  constituent  elements 
described  for  each  species  in  paragraph 
(b)(2)  of  this  section  and  therefore,  are 
not  included  in  the  critical  habitat 
designations.  Critical  habitat  units  are 
described  below.  Coordinates  in  UTM 
Zone  4  with  units  in  meters  using  North 
American  Datum  of  1983  (NAD83).  The 
following  map  shows  the  general 
locations  of  the  six  critical  habitat  units 
designated  on  the  island  of  Lanai. 

(i)  Note:  Map  1 — Index  map  follows: 
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^^/ Major  Roads 
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V  Elevation  (500-ft.  contours) 
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(ii)  Lanai  1 — Tetramolopium  remyi 
(151  ha;  373  ac). 

(A)  Unit  consists  of  the  following  nine 
boundary  points:  708156,  2313405; 
709229,  2313365;  709970,  2313244; 
710178, 2312821;  710182.  2312686; 
709754,  2312448;  708741,  2312566; 
708241,  2312691;  708156,  2313405. 

(B)  Note:  Map  2  follows: 


ITTTl  QiticdHabitit  Unit  1  for 
.  TetnmtolopiwH  remyi 

/  '■■■/  Bevitioo  (SOO-ft.  cootoun) 

/V  CoastfaK 


u 

3Z 


•  01 


(iii)  Lanai  2 — Bidens  micrantha  ssp. 
Jtaiea/aija— North  (53  ha;  131  ac) 


(A)  Unit  consists  of  the 
boundary  points:  718727, 
718642,  2302092;  718720 
718928,  2302637;  719228 
719550,  2302974;  719799 
720193,  2302917;  720260 
719948,  2302788;  719846 
719474,  2302802;  719277 
719253,  2302561;  719078 
719042,  2302419;  719144 


following  20 
2301883; 
, 2302377; 
, 2302896; 
, 2303078; 
, 2302858; 
, 2302865; 
, 2302635; 
, 2302494; 
, 2302231; 


719136,  2302009;  719078,  2301859; 
718727, 2301883. 

(B)  Note:  Map  3  follows: 


Map3 
Uiitt2 

Kdaa  mkrattliM  ssp. 
kaleaUm- North 


:  '.  •      u. ; 


'^/ 


*'ttr__  '•»  •  **.*'. 


Critiad  HabitK  Unit  2  for 
Bidens  mcnmAa  s^. 
kaleaUiha  -  NorOi 


V    Elevitioo  (500-11  ooatoun) 
A/MqorRtMd 


Ci 


0     AS      I 


(iv)  Lanai  3 — Bidens  micrantha  ssp. 
jca7ea7aAa— Middle  (60  ha;  148  ac) 

(A)  Unit  consists  of  the  following  19 
boundary  points:  719582,  2301162; 
719361,  2301274;  719868,  2302031; 
719968,  2302070;  720134, 2302344; 
720198.  2302369;  720411,  2302710; 
720524,  2302530;  720931,  2302147; 
720741, 2302073;  720699.  2302012; 
720600,  2302026;  720464,  2301954; 
720259. 2301901;  720187.  2301857; 


720106,  2301890;  719937,  2301876; 
719749, 2301413; 719582,  2301162. 

(B)  Note:  Map  4  follows: 


Map4 

Units 

Biiem  micnmtim  ssp. 
kMladMkM'MkUBe 


'  /.• 


s."--.  r^.' 


*.    •.         .    ^.    .  .  ■ 


••    •  ^        W     '■  :    •-• : 


fTTTl  ChticalHaMiitUmt3fiDr 
Biden  micnm^  sm. 
kalealalu-Mddle 

V    Efevniao  (SOO-ft.  oantoun) 


(v)  Lanai  4 — Bidens  micrantha  ssp. 
kalealaha—Sou\h  (48  ha;  118  ac) 

(A)  Unit  consists  of  the  following  1 1 
boundary  points:  721438,  2301740; 
721647,  2301574; 720952,  2301142; 
720824,  2300969; 720507,  2300707; 
720411.  2300796;  720164,  2300917; 
720513.  2301353; 721094. 2301439; 
7S1I6I, 2301532;  721438,  2301740. 

(B)  Note:  Map  5  follows: 
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MapS 
Unit  4 

Kdau  Hucrantha  ssp. 
kalaUahk  -  South 


AwM 


■  PiuAm. 


Qnil  Critical  Habitat  Unit  4  for 
Bidens  micrantha  ssp. 
kakaliAa  -  SouA 

V    ElevatioD  (SOO-ft.  contours) 
/\y  M^orRoad  r 


3= 


05      1 


(vi)  Lanai  5 — Portulaca  sclerocarpa — 
Coast  (7  ha;  17  ac). 

(A)  Area  consists  of  the  following  109 
boundary  points  and  the  intermediate 


coastline:  716811,  2294534 
2294262;  714411,  2294277 
2294291;  714456.  2294290 
2294280; 714478, 2294247 
2294226;  714558,  2294267 
2294317; 714590,  2294331 
2294292; 714689.  2294248 
2294280;  714735, 2294279 
2294295;  714745,  2294323 
2294357; 714795,  2294361 
2294349; 714833. 2294329 
2294305; 714838, 2294281 
2294257; 714855, 2294254 
2294241; 714901, 2294221 
2294204; 714937, 2294195 
2294166; 714960, 2294158 
2294154; 715038,  2294145 
2294126; 715089, 2294125 
2294172;  715130,  2294182 
2294225;  715167.  2294229 
2294229;  715221.  2294240 
2294248; 715267, 2294269 
2294289; 715314, 2294291 
2294295; 715357,  2294305 
2294327; 715415, 2294331 
2294357;  715477,  2294353 
2294344; 715533. 2294357 
2294356;  715580.  2294347 
2294340;  715615,  2294316 
2294292; 715644.  2294298 
2294286;  715669.  2294259 
2294239;  715660.  2294219 
2294213; 715692.  2294216 
2294212; 715735. 2294242 
2294268;  715763.  2294284 
2294312;  715799. 2294336 
2294371; 715800. 2294392 
2294402;  715849,  2294396 
2294364;  715893,  2294324 
2294259; 716003.  2294252 
2294216; 716064,  2294227 
2294286; 716106. 2294307 
2294307; 716174, 2294283 
2294248; 716239,  2294258 
2294284; 716262,  2294373 
2294406;  716412.  2294390 
2294326;  716484.  2294363 
2294395; 716585.  2294452 
2294499;  716658,  2294508 
2294499; 716719.  2294550 
2294581;  716802.  2294587 
2294534. 

(B)  Note:  Map  6  follows: 


714416. 

714422. 

714473. 

714484. 

714568. 

714662. 

714719. 

714745, 

714766, 

714829, 

714834, 

714832, 

714880, 

714907, 

714949, 

714995, 

715070, 

715107, 

715151, 

715188, 

715245, 

715290, 

715335, 

715377, 

715439, 

715496. 

715564. 

715605. 

715619. 

715659, 

715670, 

715671, 

715715, 

715758, 

715770, 

715787, 

715821, 

71586Q, 

715983, 

716014. 

716070. 

716142. 

716210. 

716264, 

716275, 

716458, 

716529, 

716619, 

716683, 

716756, 

716811, 


nrm  Cntkal  Habitat  Umt  5  for 

Portulaca  sclerocarpa  -  Coast 

'■■■/   Elevation  (500-ft.  contours) 
/V   M^orRoad 
/V  Coasdine 


(vii)  Lanai  6 — Portulaca  sclerocarpa — 
Isle  (1  ha;  2  ac) 

(A)  Area  consists  of  the  entire  offshore 
island  located  at  approximately:  716391, 
2294222. 

(B)  Note:  Map  7  follows: 


X 


«• 


irm  CriticilHibititUiiit6for 

Portulacasclerocarpa-lsle 

V   Elevitioo  (SOO-ft.  oontoun) 
/VMqorRoMl 
/V  Coirfine 


(VIII)  Protected  Species  Within  Each  Critical  Habitat  Unit  for  Lanai 


Unit  name 

Species  occupied 

Species  unoccupied 

Lanai  1 — Tetramotopium  remyi 

Tetramotopium  remyi. 

Bidens  micrantha  ssp.  kalealaha. 

Bidens  micrantha  ssp.  kalealaha. 
Portulaca  sderocarpa. 

Lanai  2 — Bidens  micrantha  ssp.  kalealaha — North 

, 

Lanai  3— Bidens  micrantha  ssp.  /ca/ea/aha— Middle  

Lanai  4 — Bidens  niicrantha  ssp.  /ca/ea/a/ia— South  

Bidens  micrantha  ssp.  lailealaha. 

Lanai  5 — Portulaca  sderocarpa—CoasX ^ 

Lanai  6 — Portulaca  sderocarpa — Isle 

Portulaca  sderocarpa. 

(2)  Hawaiian  plants — Constituent 
elements:  Flowering  plants. 


Family  Asteraceae:  Bidens  nUcrtuttha 
ssp.  kiUealaha  (kookoolau) 

Lanai  2 — Bidens  micrantha  ssp. 
kalealaha — North,  Lanai  3 — Bidens 
micrantha  ssp.  kalealaha — Middle,  and 
Lanai  4 — Bidens  micrantha  ssp. 


kalealaha — South,  identified  in  the  legal 
descriptions  in  (b)(l)(iii),  (b)(l)(iv),  and 
(b)(l){v)  of  this  section,  constitute 
critical  habitat  for  Bidens  micrantha 
ssp.  kalealaha  on  Lanai.  Within  these 
units,  the  currently  known  primary 
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constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Gulch  slopes  in  dry  Dodonaea 
viscosa  shrubland;  and 

(ii)  Elevations  between  409  and  691  m 
(1,342  and  2,267  ft). 

Family  Asteraceae:  Tetramolopium 
remyi  (NCN) 

Lanai  1 — Tetramolopium  remyi, 
identified  in  the  legal  descriptions  in 
(b)(l)(ii)  of  this  section,  constitutes 
critical  habitat  for  Tetramolopium  remyi 
on  Lanai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 


limited  to,  the  habitat  components 
provided  by: 

(i)  Red,  sandy,  loam  soil  in  dry 
Dodonaea  viscosa-Heteropogon 
contortus  communities  with  one  or 
more  of  the  following  associated  native 
species:  Bidens  mauiensis,  Waltheria 
indica,  Wikstroemia  oahuensis,  or 
Melanthera  lavarum;  and 

(ii)  Elevations  between  90  and  481  m 
(295  and  1,578  ft). 

Family  Portulacaceae:  Portulaca 
sclerocarpa  (poe) 

Lanai  5 — Portulaca  sclerocarpa — 
Coast  and  Lanai  6 — Portulaca 
sclerocarpa — Isle,  identified  in  the  legal 
descriptions  in  (b)(l)(vi)  and  (b)(l)(vii) 


of  this  section,  constitute  critical  habitat 
for  Portulaca  sclerocarpa  on  Lanai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  includerbut  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Exposed  ledges  in  thin  soil  in 
coastal  communities;  and 

(ii)  Elevations  between  0  and  30  m  (0 
and  98  ft). 

Dated:  December  27,  2002. 
David  P.  Smith, 

Acting  Assistant  Secretary  ofFisli  and 

Wildlife  atid  Parks. 

[FR  Doc.  03-130  Filed  1-8-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7419-3] 
RIN  2060-AGS2 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Plywood  and 
Composite  Wood  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  the  plywood 
and  composite  wood  products  (PCWP) 
soiut:e  category.  The  EPA  has 
determined  that  the  PCWP  source 
category  contains  major  sources  of 
hazardous  air  pollutants  (HAP), 
including  acetaldehyde,  acrolein, 
formaldehyde,  methanol,  phenol,  and 
propionaldehyde.  These  HAP  are 
associated  with  a  variety  of  adverse 
health  effects.  These  adverse  health 
effects  include  chronic  health  disorders 
(e.g..  damage  to  nasal  membranes, 
reproductive  disorders,  and  problems 
with  pregnancies)  and  acute  health 
disorders  (e.g.,  irritation  of  eyes,  throat, 
and  mucous  membranes,  dizziness, 
headache,  and  nausea).  Three  of  the 
HAP  have  been  classified  as  probable  or 
possible  human  carcinogens.  These 
proposed  standards  would  implement 
section  112(d)  of  the  Clean  Air  Act 
(CAA)  by  requiring  all  major  sources 
subject  to  the  rule  to  meet  HAP 
emission  standards  reflecting  the 
application  of  the  maximum  achievable 
control  technology  (MACT). 
Implementation  of  the  proposed 
standards  would  reduce  HAP  emissions 
from  the  PCWP  source  category  by 
approximately  9,700  megagraihs  per 
year  (Mg/>T)  (11,000  tons  per  year  (tons/ 
yr)).  In  addition,  the  proposed  standards 
would  reduce  emissions  of  volatile 
organic  compounds  (V(X1)  by  25.000 
Mg/yr  (27,000  tons/yr).  This  action  also 
proposes  to  add  a  method  to  the 
relevant  General  Provisions  to  measure 
methanol,  formaldehyde,  and  phenol 
and  a  method  to  measure  total  HAP  at 
PCWP  facilities. 

DATES:  Comments.  Submit  comments  on 
or  before  March  10,  2003. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  January  29,  2003,  a  public 
hearing  will  be  held  on  February  10, 
2003. 

ADDRESSES:  Comments.  Written 
comments  sent  by  U.S.  mail  should  be 
submitted  (in  duplicate  if  possible)  to: 


Air  and  Radiation  Docket  and 
Information  Center  (Mail  Code  6102T), 
Attention  Docket  Number  A-98-44, 
Room  B108,  U.S.  EPA,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20460.  Written  conunents  delivered 
in  person  or  by  courier  (e.g.,  FedEx, 
Airborne,  and  UPS)  should  be  submitted 
(in  duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (Mail  Code  6102T),  Attention 
Docket  Number  A-98^4,  Room  B102, 
U.S.  EPA,  1301  Consitution  Avenue, 
NW.,  Washington,  DC  20460.  The  EPA 
requests  a  separate  copy  also  be  sent  to 
the  contact  person  listed  below  (see  FOR 
FURTHER  INFO*RMATION  CONTACT). 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  10  a.m.  at  the 
EPA  Office  of  Administration 
Auditorium.  Research  Triangle  Park, 
North  Carolina. 

Docket.  Docket  No.  A-98-44  contains 
supporting  information  used  in 
developing  the  standards.  The  docket  is 
located  at  the  U.S.  EPA,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20460  in  room  B108,  and  may  be 
inspected  from  8:30  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

General  and  technical  information. 
Mary  Tom  Kissell,  Waste  and  Chemical 
Processes  Group,  Emissions  Standards 
Division  (C439-03),  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  54:)-4516, 
electronic  mail  (e-mail)  address 
kissell.  mary@epa  .gov. 

Methods,  sampling,  and  monitoring 
information.  Gary  McAlister,  Source 
Measurement  Analysis  Group,  Emission 
Monitoring  and  Analysis  Division 
(D243-02),  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-1062,  e-mail  address 
mcalister.gary@epa  .gov. 

Economic  impacts  and  benefit 
analysis.  Larry  Sorrels,  Innovative 
Strategies  and  Economics  Group,  Air 
Quality  Strategies  and  Standards 
Division  (C339-01),  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-5041,  e- 
mail  address  sorrels.lany@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Comments.  Comments  and  data  may  be 
submitted  by  electronic  mail  (e-mail)  to: 
a-and-r-docket@epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect®  version  5.1,  6.1  or  Corel 
8  file  format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  niunber:  A-98-44.  No 


confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Attention:  Mary  Tom 
Kissell,  c/o  OAQPS  Document  Control 
Officer  (C404-02),  U.S.  EPA,  Research 
Triangle  Park  NC  27711.  The  EPA  will 
disclose  information  identified  as  CBI 
only  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  the  EPA,  the  information 
may  be  made  available  to  the  public 
without  further  notice  to  the 
commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inqufring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  JoLynn  Collins,  Waste 
and  Chemical  Processes  Group, 
Emissions  Standards  Division  {C439- 
03),  U.S.  EPA,  Research  Triangle  Park, 
NC  27711,  telephone  (919)  541-5671  at 
least  2  days  in  advance  of  the  public 
hearing.  Persons  interested  in  attending 
the  public  hearing  must  also  call  JoLynn 
Collins  to  verify  the  time,  date,  and 
location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties 
the  opportunity  to  present  data,  views, 
or  arguments  concerning  these  proposed 
emission  standards. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket,  with  certain 
exceptions,  will  serve  as  the  record  in 
the  case  of  judicial  review.  (See  section 
307(d)(7)(A)  of  the  CAA.)  The  regulatory 
text  and  other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  566-1742.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 
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World  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  proposed  rule 
is  also  available  on  the  WWW  through 
the  Technology  Transfer  Network 
(TTN).  Following  signature,  a  copy  of 


the  rule  will  be  posted  on  the  TTN's 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 


pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this 
action  include: 


Category 


Industry 


SIC 


2421 
2435 
2436 
2493 


2439 


NAICS 


321999 
321211 
321212 
321219 


321213 


Examples  of  regulated  entities 


Sawmills  with  lumber  kilns. 

Hardwood  plywood  and  veneer  plants. 

Softwood  plywood  and  veneer  plants. 

Reconstituted  wood  products  (Particleboard,  medium  density  fi- 
berboard,  hardlx)ard,  fiberboard,  arrd  onented  strandboard 
plants). 

Structural  Wood  fy^embers,  Not  Elsewhere  Classified  (Engi- 
neered wood  products  plants). 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.2231  of  the 
proposed  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Introduction 

A.  What  Is  the  Purpose  of  This  Proposed 
Rule? 
-  B.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

C.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

D.  How  Was  This  Proposed  Rule 
Developed? 

E.  What  are  the  Health  effects  of  the 
Pollutants  Emitted  From  the  PCWP 
Industry? 

F.  Incorporation  by  Reference  of  NCASI 
Test  Methods 

G.  Alternative  Procedure  for  Determining 
Press  Enclosure  Capture  Efficiency 

H.  Changes  to  the  Scope  of  a  Source 
Category 

II.  Summary  of  Proposed  Rule 

A.  What  Process  Units  Are  Subject  to  This 
Proposed  Rule? 

B.  What  Pollutants  Are  Regulated  by  This 
Proposed  Rule? 

C.  What  are  the  Compliance  Options? 

D.  What  Operating  Requirements  Are  in 
the  Proposed  Rule? 

E.  What  Are  the  Work  Practice 
Requirements? 

F.  When  Must  I  Comply  With  This 
Proposed  Rule? 

G.  How  Do  I  demonstrate  Initial 
Compliance  With  This  Proposed  Rule? 

H.  How  Do  I  Demonstrate  Continuous 
Compliance  With  This  Proposed  Rule? 
inc  Rationale  for  Proposed  Rule 

A.  How  Did  We  Select  the  Source  Category 
and  Any  Subcategories? 

B.  How  Did  We  Define  the  Affected 
Source? 


C.  Hovv  Did  We  Determine  the  MACT  Floor 
For  Existing  Sources? 

D.  How  Did  We  Determine  the  MACT  Floor 
For  New  Sources? 

E.  What  Control  Options  Beyond  the 
MACT  Floor  Did  We  Consider? 

F.  How  Did  We  Select  the  Format  of  the 
Proposed  Rule? 

G.  How  Did  We  Select  the  Test  Methods  for 
Determining  Compliance  With  This 
Proposed  Rule? 

H.  How  Did  We  Select  the  Monitoring  and 
Recordkeeping  Requirements? 

I.  How  Did  We  Select  the  Notification  and 
Reporting  Requirements? 

IV.  Summary  ofEnvironmental,  Energy  and 

Economic  Impacts 

A.  How  Many  Facilities  Are  Impacted  by 
This  Proposed  Rule? 

B.  What  Are  the  Air  Quality  Impacts? 

C.  What  Are  the  Water  Quality  Impacts? 

D.  What  Are  the  Solid  Waste  Impacts? 

E.  What  Are  the  Energy  Impacts? 

F.  What  Are  the  Cost  Impacts? 

G.  Can  We  Achieve  the  Goals  of  the 
Proposed  Rule  in  a  Less  Costly  manner? 

H.  What  Are  the  Economic  Impacts? 

I.  What  Are  the  Social  Costs  and  Benefits? 

V.  Relationship  to  Other  Standards  and 

Programs  Under  the  CAA  and  Other 
Statutes 
"  A.  Wood  Building  Products  Surface 
Coating  NESHAP  Proposal 

B.  Wood  Furniture  Manufacturing  > 
Operations  NESHAP  (40  CFR  Part  63. 
Subpart  JJ) 

C.  Combustion  Related  NESHAP 

D.  New  Source  Review/Prevention  of 
Signihcant  Deterioration  Applicability 

E.  Interrelationship  between  MACT 
Provisions  and  PSD 

F.  Effluent  Guidelines 

VI.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act  of  1995 

F.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 


Regulatory  Enforcement  Fairness  Act 
(SBREFA)  of  1996,  5  U.S.C.  601  et  seq. 
G.  Paperwork  Reduction  Act 
H.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
I.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

I.  Introduction 

A.  What  Is  the  Purpose  of  This  Proposed 
Rule? 

The  purpose  of  the  proposed  rule  is 
to  protect  the  public  health  by  reducing 
emissions  of  HAP  from  PCWP  facilities. 

B.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
*  major  sources  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories.  The 
PCWP  source  category  was  originally 
listed  as  the  plywood  and  particleboard 
source  category  on  July  16, 1992  (57  FR 
31576).  The  name  of  the  source  category 
was  changed  to  plywood  and  composite 
wood  products  on  November  18, 1999 
(64  FR  63025)  to  more  accurately  reflect 
the  types  of  manufacturing  facilities 
covered  by  the  source  category.  Major 
sources  of  HAP  are  those  that  have  the 
potential  to  emit  greater  than  10  tons/yr 
of  any  one  HAP  or  25  tons  per  year  of 
any  combination  of  HAP. 

Section  112(d)  of  the  CAA  directs  us 
to  adopt  emission  standards  for 
categories  and  subcategories  of  HAP 
soiu-ces.  In  cases  where  emission 
standards  are  not  feasible,  section" 
112(h)  of  the  CAA  allows  us  to  develop 
design,  equipment,  work  practice  and/or 
operational  standards.  The  collection  cf 
compliance  options,  operating 
requirements,  and  work  practice 
requirements  in  today's  proposed  rule 
m^e  up  the  emission  standards  and 
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work  practice  standards  for  the  PCWP 
NESHAP. 

C.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  the  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  hi  essence,  the  MACT  floor 
ensures  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  sotuce.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  caimot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best-performing  5  soiu-ces  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

In  developing  MACT,  we  must  also 
consider  any  control  options  that  are 
more  stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
cost  of  achieving  the  emissions 
reductions,  any  health  and 
environmental  impacts,  and  energy 
requirements. 

D.  How  Was  This  Proposed  Rule 
Developed? 

We  used  several  resources  to  develop 
this  proposed  rule,  including 
questionnaire  responses  from  industry, 
emissions  test  data,  site  visits  to  PCWP 
facilities,  telephone  contacts,  and 
operating  permits.  We  consulted 
representatives  of  the  PCWP  industry. 
State  and  Federal  representatives,  and 
emission  control  device  vendors  in 
developing  this  proposed  rule.  Industry 
representatives  provided  emissions  test 
data,  arranged  site  visits,  reviewed  draft 
questionnaires,  and  identified  issues 
and  provided  information  to  help 
resolve  issues  in  the  nilemaking 
process.  State  representatives  provided 
emissions  test  data  and  copies  of 
permits. 


We  identified  the  MACT  floor  level  of 
control  with  information  obtained  from 
the  questionnaire  responses,  emission 
test  reports,  site  visits,  telephone 
contacts,  and  operating  permits. 

E.  What  Are  the  Health  Effects  of  the 
Pollutants  Emitted  From  the  PCWP 
Industry? 

This  proposed  rule  protects  air  quality 
and  promotes  the  public  health  by 
reducing  emissions  of  some  of  the  HAP 
listed  in  section  112(b)(1)  of  the  CAA. 
The  HAP  emitted  by  PCWP  facilities 
include,  but  are  not  limited  to, 
acetaidehyde,  acrolein,  formaldehyde, 
methanol,  phenol,  and 
propionaldehyde.  Exposure  to  these 
compounds  has  been  demonstrated  to 
cause  adverse  health  effects  when 
present  in  concentrations  higher  than 
those  typically  found  in  ambient  air. 

We  do  not  have  the  necessary  data  on 
each  PCWP  facility  and  the  people 
living  around  each  facility  to  determine 
the  actual  population  exposures  to  the 
HAP  emitted  from  these  facilities  and 
the  potential  health  effects.  Therefore, 
we  do  not  know  the  extent  to  which  the 
adverse  health  effects  described  in  the 
following  subsections  occur  in  the 
populations  surrounding  these  facilities. 
However,  to  the  extent  the  adverse 
effects  do  occur,  today's  proposed  rule 
would  reduce  emissions  and  subsequent 
exposures. 

1.  Acetaidehyde 

Acetaidehyde  is  ubiquitous  in  the 
environment  and  may  be  formed  in  the 
body  from  the  breakdown  of  ethanol 
(ethyl  alcohol).  Acute  (short-term) 
exposure  to  acetaidehyde  results  in 
effects  including  irritation  of  the  eyes, 
skin,  and  respiratory  tract.  In  humans, 
symptoms  of  chronic  (long-term) 
exposure  to  acetaidehyde  resemble 
those  of  alcoholism.  Long-term 
inhalation  exposure  studies  in  animals 
reported  damage  to  the  nasal  epithelium 
and  mucous  membranes,  growth 
retardation,  and  increased  kidney 
weight.  We  have  classified  acetaidehyde 
as  a  probable  human  carcinogen  (Group 
B2)  based  on  animal  studies  that  have 
shown  nasal  tumors  in  rats  and 
laryngeal  tumors  in  hamsters. 

2.  Acrolein 

Acute  (short-term)  inhalation 
exposure  to  acrolein  may  result  in  upper 
respiratory  tract  irritation  and 
congestion.  The  major  effects  from 
chronic  (long-term)  inhalation  exposure 
to  acrolein  in  humans  consist  of  general 
respfratory  congestion  and  eye,  nose, 
and  throat  irritation.  Acrolein  is  a  strong 
dermal  irritant,  causing  skin  bums  in 
humans.  We  consider  acrolein  a 


possible  human  carcinogen  (Group  C) 
based  on  limited  animal  cancer  data 
suggesting  an  increased  incidence  of 
tumbrs  in  rats  exposed  to  acrolein  in  the 
drinking  water. 

3.  Formaldehyde  ; 

Both  acute  (short-term)  and  chronic 
(long-term)  exposure  to  formaldehyde 
irritates  the  eyes,  nose,  and  throat,  and 
may  cause  coughing,  chest  pains,  and 
bronchitis.  Reproductive  effects,  such  as 
menstrual  disorders  and  pregnancy 
problems,  have  been  reported  in  female 
workers  exposed  to  formaldehyde. 
Limited  human  studies  have  reported  an 
association  between  formaldehyde 
exposure  and  lung  and  nasopharyngeal 
cancer.  Animal  inhalation  studies  have 
reported  an  increased  incidence  of  nasal 
squamous  cell  cancer.  We  consider 
formaldehyde  a  probable  human 
carcinogen  (Group  B2). 

4.  Methanol 

Acute  (short-term)  or  chronic  (long- 
term)  exposure  of  humans  to  methanol 
by  inhalation  or  ingestion  may  result  in 
blurred  vision,  headache,  dizziness,  and 
nausea.  No  information  is  available  on 
the  reproductive,  developm^tal,  or 
carcinogenic  effects  of  methanol  in 
humans.  Birth  defects  have  been 
observed  in  the  offspring  of  rats  and 
mice  exposed  to  methanol  by 
inhalation.  A  methanol  inhalation  study 
using  rhesus  monkeys  reported  a 
decrease  in  the  length  of  pregnancy  and 
limited  evidence  of  impaired  learning 
ability  in  offspring.  We  have  not 
classified  methanol  with  respect  to 
carcinogenicity. 

5.  Phenol 

Acute  (short-term)  inhalation  and 
dermal  exposure  to  phenol  is  highly 
irritating  to  the  skin,  eyes,  and  mucous 
membranes  in  humans.  Oral  exposure  to 
small  amounts  of  phenol  may  dkuse 
irregular  breathing,  muscular  weakness 
and  tremors,  coma,  and  respiratory 
arrest  at  lethal  concentrations.  Anorexia, 
progressive  weight  loss,  diarrhea, 
vertigo,  salivation,  and  a  dark  coloration 
of  the  urine  have  been  reported  in 
chronically  (long-term)  exposed 
humans.  Gastrointestinal  irritation  and 
blood  and  liver  effects  have  also  been 
reported.  No  studies  of  developmental 
or  reproductive  effects  of  phenol  in 
humans  are  available,  but  animal 
studies  have  reported  reduced  fetal 
body  weights,  growth  retardation,  and 
abnormal  development  in  the  offspring 
of  animals  exposed  to  phenol  by  the  oral 
route.  We  have  classified  phenol  in 
Group  D,  not  classifiable  as  to  human 
carcinogenicity. 
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6.  Propionaldehyde 

No  information  is  available  on  the 
acute  (short-term)  effects  of 
propionaldehyde  in  humans.  Animal 
studies  have  reported  that  inhalation 
exposure  to  high  levels  of 
propionaldehyde  results  in  anesthesia 
and  liver  damage.  No  information  is 
available  on  the  chronic  (long-term), 
reproductive,  developmental  or 
carcinogenic  effects  of  propionaldehyde 
in  animals  or  humans.  We  have  not 
classified  propionaldehyde  for 
carcinogenicity. 

F.  Incorporation  by  Reference  ofNCASI 
Test  Methods 

With  today's  action,  we  are  proposing 
to  amend  40  CFR  63.14  by  revising 
paragraph  (f)  to  incorporate  by  reference 
two  test  methods  developed  by  the 
National  Council  of  the  Paper  Industry 
for  Air  and  Stream  Improvement 
(NCASI):  (1)  Method  CI/WP-98.01, 
Chilled  Impinger  Method  for  Use  at 
Wood  Products  Mills  to  Measure 
Formaldehyde,  Methanol,  and  Phenol; 
and  (2)  pending  review  by  EPA,  Method 
IM/CAN/WP-99.01,  Impinger/Canister 
Source  Sampling  Method  for  Selected 
HAPs  at  Wood  Products  Facilities. 
These  methods  are  available  from  the 
NCASI,  Methods  Manual,  P.O.  Box 
133318,  Research  Triangle  Park,  NC 
27709-3318  or  at  http://www.ncasi.org. 
They  are  also  available  from  the  docket 
for  this  proposed  rule  (Docket  Number 
A-98-44). 

In  today's  proposed  rule,  NCASI 
Method  CI/WP-98.01  would  be  allowed 
as  an  edternative  to: 

•  EPA  Method  320,  Measurement  of 
Vapor  Phase  Organic  and  Inorganic 
Emission  by  Extractive  FTIR,  for 
measuring  methanol  or  formaldehyde; 

•  EPA  Method  0011.  Sampling  tor 
Selected  Aldehyde  and  Ketone 
Emissions  from  Stationary  Soiu'ces,  for 
measuring  formaldehyde; 

•  EPA  Method  316,  Sampling  and 
Analysis  for  Formaldehyde  Emissions 
from  Stationary  Sources  in  the  Mineral 
Wool  and  Wool  Fiberglass  Industries, 
for  measuring  formeddehyde; 

•  EPA  Mefliod  308,  Procedure  for 
Determination  of  Methanol  Emission 
from  Stationary  Sources,  for  measuring 
methanol;  and  « 

•  NCASI  Method  IM/CAN/WP-99.01 

for  measuring  formaldehyde  or 
methanol. 


The  NCASI  Method  CI/WP-98.01  has 
been  validated  using  EPA  Method  301, 
Field  Validation  of  Pollutant 
Measurement  Methods  from  Various 
Waste  Media,  for  measuring  methanol, 
formaldehyde,  and  phenol  emissions 
from  PCWP  facilities.  (EPA  Method 
0011  is  available  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods."  EPA  Publication 
No.  SW-a46.  EPA  Methods  301,  308, 
316,  and  320  are  in  40  CFR  part  63, 
appendix  A.) 

In  today's  proposed  rule,  NCASI 
Method  IM/CAN/WP-99.01,  which  is  a 
self-validating  method,  would  be 
allowed,  pending  our  review,  as  an 
alternative  to: 

•  EPA  Method  320,  for  measuring 
methanol,  formaldehyde,  or  total  HAP; 

•  EPA  Methods  0011  and  316,  for 
measuring  formaldehyde; 

•  EPA  Method  308,  for  measuring 
methanol;  and 

•  NCASI  Method  CI/WP-98.01,  for 
measuring  formaldehyde  or  methanol. 

G.  Alternative  Procedure  for 
Determining  Press  Enclosure  Capture 
Efficiency 

We  are  working  with  industry 
representatives  to  develop  a  procedure 
that  uses  measurement  of  tracer  gas  to 
determine  capttue  efficiency.  We  are 
proposing  this  "tracer  gas  procedure" 
today  in  appendix  A  to  the  proposed 
subpart  DDDD. 

H.  Changes  to  the  Scope  of  a  Source 
Category 

Today's  action  serves  to  broaden  the 
PCWP  source  category  to  include 
lumber  kilns  located  at  fetand-alone  kiln- 
dried  lumber  manufacturing  facilities  or 
at  any  other  type  of  facility.  Wood 
products  industry  representatives 
requested  that  all  limiber  kilns 
(regardless  of  location)  be  considered  in 
today's  proposed  rule  so  there  would  be 
one  MACT  determination  for  all  liunber 
kilns  nationwide.  If  lumber  kilns  at 
stand-alone  kiln-dried  lumber 
manufactiuing  facilities  and  other  types 
of  facilities  are  not  included  in  the 
PCWP  NESHAP,  kihi-dried  lumber 
manufacturing  could  be  listed  as  a  major 
source  category  under  section  112(c)  of 
the  CAA  in  the  future,  requiring  a 
separate  section  112(d)  rulemaking,  and 
may  become  separately  subject  to  the 
provisions  of  section  112(g)  of  the  CAA 


as  well.  Because  the  design  and 
operation  of  lumber  kilns  are  essentially 
the  same  regardless  of  whether  the  kilns 
are  located  at  a  sawmill  or  are  co- 
located  with  PCWP  or  other  types  of 
manufacturing  operations,  we  have 
included  lumber  kilns  in  the  PCWP 
source  category.  Broadening  the  scope 
of  the  PCWP  source  category  to  include 
lumber  kilns  located  at  any  type  of 
facility  is  reasonable  because  based  on 
our  information,  there  are  no  currently 
applicable  controls  at  any  lumber  kilns 
and  it  is  both  more  efficient  and 
expeditious  to  include  them  in  the 
MACT  process  now  than  to  separately 
address  them  in  a  rulemaking  that 
would  not  likely  result  in  meaningful 
emissions  reductions  from  lumber  kilns. 
Moreover,  including  kll  limiber  kilns  in 
the  PCWP  MACT  results  in  placing 
them  on  a  faster  schedule  for  purposes 
of  future  residual  risk  analysis  imder 
CAA  section  112(f). 

n.  Summary  of  Proposed  Rule 

A.  What  Process  Units  Are  Subject  to 
This  Proposed  Rule? 

The  proposed  rule  would  regulate 
HAP  emissions  from  PCWP  facilities 
that  are  major  soiuces.  Plywood  and 
composite  wood  products  are 
manufactured  by  bonding  wood 
material  (fibers,  particles,  strands,  etc.) 
or  agricultural  fiber,  generally  with  resin 
imder  heat  and  pressure,  to  form  a 
structural  panel  or  engineered  wood 
product.  Plywood  and  composite  wood 
products  manufacturing  facilities  also 
include  facilities  that  manufacture  dry 
veneer  and  liunber  kilns  located  at  any 
facility.  Plywood  and  composite  wood 
products  include  (but  are  not  limited  to) 
plywood,  veneer,  particleboard, 
oriented  strandboard,  hardboard, 
fiberboard,  medium  density  fiberboard, 
laminated  strand  lumber,  laminated 
veneer  lumber,  wood  I-joists,  kiln-dried 
lumber,  and  glue-laminated  beams. 
Table  1  of  this  preamble  lists  the 
process  units  at  PCWP  facilities  and 
indicates  which  process  units  are 
subject  to  the  control  requirements  in 
today's  proposed  rule.  "Process  unit" 
means  equipment  classified  according 
to  its  function  such  as  a  blender,  dryer, 
press,  former,  or  board  cooler. 
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Table  1  .—Process  Units  That  Are  Subject  to  the  Proposed  Control  Requirements 


»                                                                    ■                                               - 

I 

For  the  following  process  units  ... 

Does  today's  proposed  rule 

include  control  requirements 

for.  .  . 

Existing 
affected 
sources? 

New  affected 
sources? 

Softwood  veneer  dryers;  tube  dryers;  strarKJ  dryers;  green  rotary  dryers;  hardboard  ovens;  reconstituted  wood 
product  presses;  and  pressurized  refiners. 

Press  predryers;  fibertK>ard  mat  dryers;  and  txjard  coolers  

Dry  rotary  dryers;  veneer  redryers;  plywood  presses;  engineered  wood  products  presses;  hardwood  veneer 
dryers;  humidifiers;  atmospheric  refiners;  fomners;  blenders;  rotary  agricultural  fiber  dryers;  agricultural  fiber 
txjard  presses;  sanders;  saws;  fiber  washers;  chippers;  log  vats;  lumber  kilns;  storage  tanks;  wastewater  op- 
erations; miscellaneous  coating  operations;  and  stand-atone  digesters. 

Yes 

No  

No  

Yes. 

Yes. 
No. 

The  affected  source  for  this  proposed 
rule  is  the  combination  of  all  PCWP 
manufacturing  operations,  including 
PCWP  process  units,  onsite  storage  of 
raw  materials,  onsite  wastewater 
treatment  operations  associated  with 
PCWP  manufacturing,  and 
miscellaneous  coating  operations 
located  in  a  single  facility  covering  a 
contiguous  area  under  common  controf 
that  is  also  a  major  source.  One  of  the 
implications  of  the  proposed  definition 
of  affected  source  is  that  the  control 
requirements  or  "floor,"  as  defined  in 
section  112(d)(3),  are  determined  for  the 
entire  PCWP  facility.  Therefore,  except 
for  Ivunber  kilns  not  otherwise  located  at 
PCWP  facilities,  this  proposed  rule 
contains  the  control  requirements  that 
represent  the  MACT  level  of  control  for 
the  entire  facility.  For  liunber  kilns  not 
otherwise  located  at  PCWP  facilities, 
this  proposed  rule  contains  the  control 
requirements  that  represent  the  MACT 
level  of  control  only  for  lumber  kilns. 

B.  IV/iat  Pollutants  Are  Regulated  by 
This  Proposed  Rule? 

The  proposed  rule  would  regulate 
HAP  emissions  from  PCWP  facilities. 
For  the  purpose  of  compliance  with  40 
CFR  part  63,  subpart  DDDD,  we  defined 
"total  HAP"  to  be  the  siun  of  the 
emissions  of  six  primary  HAP  emitted 
from  PCWP  manufacturing.  For  the 
purpose  of  determining  whether  your 
facility  is  a  major  source,  you  would 
have  to  include  all  HAP  as  prescribed 
by  rules  and  guidance  pertaining  to 
determination  of  major  source. 

The  six  HAP  that  define  "total  HAP" 
are:  Acetaldehyde,  acrolein, 
formaldehyde,  methanol,  phenol,  and 
propionaldehyde.  Other  HAP  are 
sometimes  emitted  and  controlled  along 
with  these  six  HAP,  but  in  low 
quantities  that  may  be  difficult  to 
measure.  Depending  upon  which  of  the 
compliance  alternatives  you  choose,  you 
could  be  required  to  measiue  emissions 
of  total  hydrocarbon  (THC),  methanol. 


or  formaldehyde  as  surrogates  for 
measuring  total  HAP. 

C.  What  Are  the  Compliance  Options? 

Today's  proposed  rule  includes  a 
range  of  compliance  options  which  are 
summarized  in  the  following 
subsections.  You  would  have  to  use  one 
of  the  compliance  options  to  show 
compliance  with  the  proposed  rule.  In 
most  cases,  the  proposed  compliance 
options  would  be  the  same  for  new  and 
existing  sources.  Dilution  to  achieve 
compliance  is  prohibited  as  specified  in 
40  CFR  63.4. 

1 .  Production-Based  Compliance 
Options 

Today's  proposed  rule  includes 
production-based  compliance  options 
which  are  based  on  total  HAP  and  vary 
according  to  type  of  process  unit.  Total 
HAP  emissions  are  defined  in  today's 
proposed  rule  as  the  total  mass 
emissions  of  the  following  six  HAP: 
Acetaldehyde,  acrolein,  formaldehyde, 
methanol,  phenol,  and 
propionaldehyde.  The  production-based 
compliance  options  are  in  units  of  mass 
of  pollutant  per  unit  of  production. 
Add-on  control  systems  may  not  be 
used  to  meet  the  production-based 
compliance  options.  For  pressiuized 
refiners  and  most  dryers,  the 
production-based  compliance  options 
are  expressed  as  pounds  per  oven-dried- 
ton  of  wood  (Ib/ODT).  For  presses, 
hardboard  ovens,  and  some  dryers,  the 
production-based  compliance  options 
are  expressed  as  pounds  per  thousand 
square  feet  of  board  (Ib/MSF),  with  a 
reference  board  thickness. 

2.  Add-On  Control  System  Compliance 
Options 

If  you  operate  a  process  unit  equipped 
with  an  add-on  control  system,  you  may 
use  any  one  of  the  following  six 
compliance  options.  "Add-on  control 
system"  or  "control  system"  means  the 
combination  of  captiu^  and  control 


devices  used  to  reduce  HAP  emissions 
to  the  atmosphere. 

a.  Reduce  THC  emissions  (as  carbon, 
and  minus  methane  if  you  wish  to 
subtract  methane)  by  90  percent. 

b.  Reduce  methanol  emissions  by  90 
percent. 

c.  Reduce  formaldehyde  emissions  by 
90  percent. 

d.  Limit  the  concentration  of  THC  (as 
carbon,  and  minus  methane  if  you  wish 
to  subtract  methane)  in  the  outlet  of  the 
add-on  control  system  to  20  parts  per 
million  by  volume,  dry  basis  (ppmvd). 

e.  Limit  the  concentration  of  methanol 
in  the  exhaust  fi-om  the  add-on  control 
system  to  1  ppmvd  (can  be  used  only  if 

•  the  concentration  of  methanol  entering 
the  control  device  is  greater  than  or 
equal  to  10  ppmvd). 

f.  Limit  the  concentration  of 
formaldehyde  in  the  exhaust  bom  the 
add-oB  control  system  to  1  ppmvd  (can 
be  used  only  if  the  concentration  of 
formaldehyde  entering  the  control 
device  is  greater  than  or  equal  to  10 
ppmvd). 

In  the  first  three  options  (a  through  c), 
the  90  percent  control  efficiency 
represents  a  total  control  efficiency. 
Total  control  efficiency  is  defined  as  the 
product  of  the  captiu-e  efficiency  and 
the  control  device  efficiency.  For 
process  imits  such  as  rotary  strand 
dryers,  capture  efficiency  is  not  an  issue 
because  the  rotary  strand  dryer  has  a 
single  exhaust  point  which  is  easily    , 
captiued  by  the  control  device. 
However,  for  presses  and  board  coolers, 
the  HAP  emissions  cannot  be 
completely  captured  without  installing 
an  enclosure.  If  the  enclosure  meets  the 
criteria  for  a  permanent  total  enclosiu* 
(PTE)  as  described  in  EPA  Test  Method 
204  (40  CFR  part  51,  appendix  M),  then 
you  could  assign  the  enclosure  a  capture 
efficiency  of  100  percent.  You  would 
have  to  test  other  enclosures  to 
determine  captiue  efficiency  using  EPA 
Test  Methods  204  and  204A  through 
204F  (as  appropriate)  or  the  alternative 


tracer  gas  procedure  in  today's  proposed 
rule.  For  the  three  concentration  options 
(d  through  f),  you  would  need  to  have 
an  enclosure  that  either  meets  the 
criteria  for  a  PTE  or  achieves  a  captiu-e 
efficiency  greater  than  or  equal  to  95 
percent. 

The  six  compliance  options  are 
equivalent  ways  to  express  the  HAP 
control  levels  that  represent  the  MACT 
floor.  Because  the  compliance  options 
are  equivalent  for  controlling  HAP 
emissions,  you  would  be  required  to 
meet  only  one  compliance  option  for 
add-on  control  systems.  For  example,  if 
you  elect  to  test  your  control  system  for 
THC  and  formaldehyde  and  the  test 
results  demonstrate  compliance  with 
only  the  THC  or  only  the  formaldehyde 
compliance  option,  you  would  still  be 
in  compliance  with  today's  proposed 
rule. 

3.  Emissions  Averaging  Compliance 
Option 

The  CAA  does  not  limit  how  we  set 
control  requirements  beyond  requiring 
that  they  be  applicable  to  all  sources  in 
a  category  and  be  at  least  as  stringent  as 
the  MACT  floor.  Therefore,  the  relevant 
statutory  language  does  not  prohibit  us 
from  allowing  a  source  to  meet  MACT 
through  use  of  emissions  averaging  as 
long  as  averaging  does  not  cross  source 
category  boundaries,  and  the  standard  is 
set  at  a  level  at  least  as  stringent  as  the 
MACT  floor.  As  explained  in  this 
preamble,  we  believe  we  have  met  these 
criteria.  In  addition,  it  should  be  noted 
that  Congress  explicitly  provided  that 
cost  should  be  considered  in  setting  the 
standards.  Emissions  averaging  is  a 
means  of  achieving  the  required 
emissions  reductions  in  a  cost  effective 
way.  Therefore,  if  you  operate  an 
existing  affected  source,  you  could 
choose  to  comply  with  the  emissions 
averaging  provisions  instead  of  the 
production-based  compliance  options  or 
add-on  control  system  compliance 
options. 

Emissions  averaging  is  a  system  of 
debits  and  credits  in  which  the  credits 
must  equal- or  exceed  the  debits.  "Debit- 
generating  process  units"  are  the  PCWP 
process  units  required  to  meet  the 
proposed  control  requirements  that  you 
choose  to  either  not  control  or  under- 
control.  "Credit-generating  process 
units"  are  the  pCWP  process  imits  that 
you  choose  to  control.  You  may  take 
credit  for  emissions  from  debit- 
generating  process  units  that  are  under- 
controlled.  Control  devices  used  for 
credit-generating  process  units  may  not 
be  assigned  more  than  90  percent 
control  efficiency. 

Under  the  emissions  averaging 
provisions,  you  would  determine  the 


required  mass  removal  (RMR)  of  total 
HAP  from  debit-generating  process  imits 
for  a  6-month  compliance  period.  Total 
HAP  is  defined  in  today's  proposed  rule 
to  include  acetaldehyde,  acrolein, 
formaldehyde,  methanol,  phenol,  and 
propionaldehyde.  The  RMR  would  be 
based  on  initial  total  HAP 
measurements  for  each  debit-generating 
process  unit,  your  process  unit 
operating  hours  for  a  6-month  period, 
and  the  required  90  percent  control 
system  efficiency.  One  hundred  percent 
of  the  RMR  for  debit-generating  process 
units  would  have  to  be  achieved  or 
exceeded  by  the  actual  mass  removal 
(AMR)  of  total  HAP  achieved  by  credit- 
generating  process  units.  The  AMR  is 
determined  based  on  initial 
performance  tests,  the  total  HAP 
removal  efficiency  of  the  control 
systems  used  to  control  the  credit- 
generating  process  units,  and  your 
process  unit  operating  hours  over  the  6- 
month  period. 

There  are  some  restrictions  on  use  of 
the  emissions  averaging  provisions  in 
today's  proposed  rule.  You  would  have 
to  limit  emissions  averaging  to  the 
process  units  located  within  your 
affected  source.  Emissions  averaging 
could  not  be  used  at  new  affected 
sources.  You  could  not  include  in  an 
emissions  average  those  process  units 
that  are  not  operating  or  that  are  shut 
down.  You  could  not  include  in  your 
emissions  average  those  process  units 
controlled  to  comply  with  a  State  or 
Federal  rule  other  than  today's  proposed 
rule  (unless  the  process  unit  was 
included  in  an  emissions  average  and 
the  control  system  was  installed  before 
the  process  unit  was  subject  to  the  other 
State  or  Federal  rule).  Only  PCWP 
process  units  using  add-on  control 
systems  may  be  used  to  generate  credits. 

D.  What  Operating  Requirements  Are  in 
the  Proposed  Rule? 

The  operating  requirements  in  today's 
proposed  rule  would  apply  to  add-on 
control  systems  used  to  comply  with  the 
proposed  rule  and  to  process  units  that 
can  meet  the  proposed  production- 
based  compliance  options.  For 
incineration-based  control  devices  and 
biofilters,  the  proposed  rule  specifies 
that  you  would  either  monitor  operating 
parameters  or  use  a  THC  continuous 
emission  monitoring  system  (CEMS)  to 
demonstrate  continuous  compliance. 
The  proposed  operating  requirements 
are  summarized  below: 

•  If  you  operate  a  thermal  oxidizer, 
such  as  a  regenerative  thermal  oxidizer 
(RTO)  or  a  combustion  unit  that  accepts 
process  exhaust  into  the  flame  zone,  you 
would  be  required  to  maintain  the 
firebox  temperature  at  a  level  that  is 


greater  than  or  equal  to  the  minimimi 
temperature  established  during  the 
performance  test.  You  would  also  be 
required  to  maintain  the  average  static 
pressure  at  the  inlet  of  the  thermal 
oxidizer  within  the  operating  range 
established  during  the  performance  test. 
You  may  choose  to  monitor  gas  flow 
rate  at  the  thermal  oxidizer  stack  as  an 
alternative  to  monitoring  static  pressure. 
If  you  monitor  gas  flow,  you  must 
maintain  the  gas  flow  rate  below  the 
maximum  flow  rate  established  during 
the  performance  test.  If  you  operate  a 
combustion  imit  that  accepts  process 
exhaust  into  the  flame  zone  and  that 
combustion  unit  has  a  heat  input 
capacity  of  greater  than  or  equal  to  44 
megawatts  (MW),  you  would  be  exempt 
from  the  testing  and  monitoring 
requirements  described  above  for 
thermal  oxidizers. 

•  If  you  operate  a  catalytic  oxidizer, 
such  as  a  regenerative  catalytic  oxidizer 
(RCO)  or  thermal  catalytic  oxidizer 
(TCO),  you  would  be  required  to 
maintain  the  temperature  upstream  of 
the  catalyst  bed  at  or  above  the 
minimum  temperature  established 
during  the  performance  test.  You  would 
also  be  required  to  maintain  the  average 
static  pressure  at  the  inlet  of  the 
catalytic  oxidizer  within  the  operating 
range  established  during  the 
performance  test.  You  may  choose  to 
monitor  gas  flow  rate  at  the  catalytic 
oxidizer  stack  as  an  alternative  to 
monitoring  static  pressure.  If  you 
monitor  gas  flow,  you  must  maintain  the 
gas  flow  rate  below  the  maximutn  flow 
rate  established  during  the  performance 

test. 

•.  If  you  operate  a  biofilter,  you  would 
be  required  to  maintain  the  temperature 
of  the  air  stream  entering  the  biofilter, 
pH  of  the  biofiher  effluent,  and  pressure 
drop'across  the  biofilter  bed  within  the 
ranges  you  specify  during  the  initial 
performance  test  or  during  qualifying 
previous  performance  tests  using  the 
required  test  methods.  If  you  use  values 
from  previous  performance  tests  to    .    . 
establish  the  operating  parameter 
ranges,  you  would  have  to  certify  that 
the  biofilter  and  associated  process 
unit(s)  have  not  been  modified 
subsequent  to  the  date  the  previous  data 
were  collected. 

•  If  you  operate  an  add-on  control 
system  not  listed  in  today's  proposed 
rule,  you  would  establish  operating 
parameters  to  be  monitored  and 
parameter  values  that  represent  your 
operating  requirements  during  the 
performance  test,  subject  to  prior 
written  approval  by  the  Administrator. 

•  If  you  operate  a  process  unit  that 
can  meet  the  production-based 
compliance  options  without  an  add-on 
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control  device,  you  would  be  required 
to  maintain  the  average  process  unit 
inlet  or  operating  temperature 
(depending  on  the  specific  process  unit) 
below  the  maximimi  temperature 
established  during  the  performemce  test. 

•  As  an  alternative  to  monitoring  the 
operating  parameters  specified  above  for 
thermal  oxidizers,  catalytic  oxidizers, 
biofilters,  other  control  devices,  and 
process  units  that  meet  the  compliance 
options  for  process  units  without  add- 
on control  systems,  you  would  be 
allowed  to  monitor  THC  concentration 
in  the  outlet  stack  with  a  THC  CEMS. 
You  would  be  required  to  maintain  the 
outlet  THC  concentration  below  the 
maximimi  concentration  established 
during  the  performance  test.  You  may 
choose  to  subtract  methane  from  the 
THC  concentration  measured  by  the 
CEMS  if  you  wish  to  do  so. 

E.  What  Are  the  Work  Practice 
Requirements? 

The  work  practice  requirements  in 
today's  proposed  rule  ajiply  to  veneer 
dryers,  dry  rotary  dryers,  veneer 
redryers,  and  hardwood  veneer  dryers. 
For  veneer  dryers,  the  proposed  work 
practice  requirements  require  you  to 
minimize  fugitive  emissions  from  the 
veneer  dryer  doors  (by  applying 
appropriate  operation  and  maintenance 
procedures)  and  from  the  green  end  of 
the  dryers  (through  proper  balancing  of 
hot  zone  exhausts).  The  proposed  work 
practice  requirements  also  specify 
parameters  that  you  would  monitor  to 
demonstrate  that  each  dry  rotary  dryer, 
redryer,  and  hardwood  veneer  dryer 
continuously  operates  in  a  manner 
consistent  with  the  definitions  of  these 
process  units  provided  in  today's 
proposed  rule,  as  follows: 

•  If  you  operate  a  dry  rotary  dryer, 
you  would  be  required  to  maintain  the 
inlet  dryer  temperature  at  or  below  600 
°F  and  maintain  the  moisture  content  of 
the  wood  particles  entering  the  dryer  at 
or  below  30  weight  percent,  on  a  dry 
basis. 

•  If  you  operate  a  veneer  redryer,  you 
would  be  required  to  maintain  the 
moisture  content  of  the  wood  veneer 
entering  the  dryer  at  or  below  25 
percent,  by  weight. 

•  If  you  operate  a  hardwood  veneer 
dryer,  you  would  be  required  to  process 
less  than  30  percent,  by  volmne, 
softwood  species  each  year. 

F.  When  Must  I  Comply  With  This 
Proposed  Rule? 

Existing  PCWP  facilities  must  comply 
within  3  years  of  the  date  the 
promulgated  rule  is  published  in  the 
Federal  Register.  New  sources  that 
commence  construction  after  today's 


date  must  comply  immediately  upon 
initial  startup  or  on  the  effective  date  of 
the  rule,  whichever  is  later. 

G.  How  Do  I  Demonstrate  Initial 
Compliance  With  This  Proposed  Rule? 

The  initial  compliance  requirements 
in  today's  proposed  rule  vary  with  the 
different  compliance  options. 

1 .  Production-Based  Compliance 
Options 

If  you  are  complying  with  the 
production-based  compliance  options  in 
today's  proposed  rule,  you  would  be 
required  to  conduct  an  initial 
performance  test  using  specified  test 
methods  to  demonstrate  initial 
compliance.  You  would  be  required  to 
test  the  efficiency  of  your  emissions 
capture  device  diuing  the  initial 
compliance  test  if  the  process  unit  is  a 
press  or  board  cooler.  The  actual 
emission  rate  of  the  press  or  board 
cooler  would  be  equivalent  to  the 
measured  emissions  divided  by  the 
capture  efficiency.  You  would  be 
required  to  install  process  (temperature) 
monitoring  equipment  to  be  used  to 
demonstrate  compliance  with  the 
operating  requirements  for  process  units 
without  add-on  control  systems  or 
install  a  THC  CEMS  and  monitor  the 
outlet  THC  concentration.  During  the 
initial  compliance  test,  you  would  use 
the  process  monitoring  equipment  to 
establish  the  parameter  value  that 
represents  your  operating  requirement 
for  the  process  unit. 

2.  Add-On  Control  System  Compliance 
Options 

If  you  use  the  compliance  options  for 
add-on  control  systems,  you  would  be 
required  to  conduct  an  initial 
performance  test  using  specified  test 
methods  to  demonstrate  initial 
compliance.  With  the  exception  of  the 
20  ppmvd  THC  concentration  option, 
you  would  be  required  to  test  at  both  the 
inlet  and  the  outlet  of  the  control 
device.  If  you  use  any  of  the  six 
compliance  options  for  add-on  control 
systems,  and  the  process  unit  is  a  press 
or  a  board  cooler  without  a  PTE,  you 
would  also  be  required  to  test  the 
capture  efficiency  of  your  partial 
enclosure.  Prior  to  the  initial 
performance  test,  you  would  be  required 
to  install  confrol  device  parameter 
monitoring  equipment  or  THC  CEMS  to 
be  used  to  demonstrate  compliance  with 
the  operating  requirements  for  add-on 
control  systems  in  today's  proposed 
rule.  During  the  initial  compliance  test, 
you  would  use  the  control  device 
parameter  monitoring  equipment  or 
THC  CEMS  to  establish  the  parameter 
values  that  represent  your  operating 


requirements  for  the  control  systems.  If 
your  add-on  control  system  is  preceded 
by  a  particulate  control  device,  you 
would  only  be  required  to  establish 
operating  parameter  values  for  the  HAP 
control  system  and  not  for  the 
particulate  control  device.  If  yoiur 
control  device  is  a  biofilter,  then  you 
may  use  historical  operating  records  for 
the  biofilter  to  establish  your  operating 
requirements  as  long  as  you  were  in 
compliance  with  the  emission  limits  in 
today's  proposed  rule  when  the  data 
were  collected,  the  test  data  were 
obtained  using  the  test  methods  in 
today's  proposed  rule,  and  no 
modifications  were  made  to  the  process 
imit  or  biofilter  subsequent  to  the  date 
the  historical  data  were  collected. 

3.  Emissions  Averaging  Compliance 
Option 

If  you  elect  to  comply  with  the 
emissions  averaging  compliance  option 
in  today's  proposed  rule,  you  would  be 
required  to  submit  an  Emissions 
Averaging  Plan  (EAP)  to  the 
Administrator  for  approval.  The  EAP 
would  describe  the  process  units  you 
are  including  in  the  emissions  average. 
The  plan  also  would  specify  which 
process  imits  will  be  credit-generating 
units  and  which  process  units  will  be 
debit-generating  imits.  The  EAP  would 
also  have  to  include  descriptions  of  the 
control  systems  used  to  generate 
emission  credits,  documentation  of  the 
total  HAP  measurements  made  to 
determine  the  RMR,  calculations  and 
supporting  documentation  to 
demonstrate  that  the  AMR  will  be 
greater  than  or  equal  to  the  RMR,  and 
a  summary  of  the  operating  parameters 
that  will  be  monitored  for  the  credit- 
generating  units. 

Following  approval  of  yoxu  EAP,  you 
would  be  required  to  conduct 
performance  tests  to  determine  the  total 
HAP  emissions  from  all  process  imits 
included  in  the  EAP.  The  credit- 
generating  process  units  would  be 
equipped  with  add-on  control  systems; 
therefore,  for  those  process  units,  you 
would  follow  the  procedures  for 
demonstrating  initial  compliance  as        , 
outlined  above  for  add-on  control 
systems.  The  emissions  averaging 
provisions  would  require  you  to 
conduct  all  total  HAP  measurements 
and  performance  test(s)  when  the 
process  units  are  operating  under 
representative  operating  conditions. 
Today's  proposed  rule  defines 
"representative  operating  conditions"  as 
those  conditions  imder  which  the 
process  unit  will  be  typically  operating 
following  the  compliance  date. 
Representative  conditions  would 
include  such  things  as  using  a 
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representative  range  of  materials  (e.g., 
wood  material  of  a  typical  species  mix 
and  moisture  content,  typical  resin 
formulations)  and  operating  the  process 
unit  at  typical  operating  temperatiue 
ranges. 

4.  Work  Practice  Requirements 

The  work  practice  requirements  in 
today's  proposed  rule  do  not  require 
you  to  conduct  any  initial  performance 
tests.  To  demonstrate  initial  compliance 
with  the  work  practice  requirements  for 
dry  rotary  dryers,  you  would  have  to 
install  parameter  monitoring  devices  to 
continuously  monitor  the  dryer  inlet 
operating  temperature  and  the  moisture 
content  (dry  basis)  of  the  wood  furnish 
(i.e.,  wood  fibers,  particles,  or  strands 
used  for  making  board)  entering  the 
dryer.  You  would  then  use  the 
parameter  monitoring  devices  to 
continuously  monitor  and  record  the 
dryer  temperature  and  wood  furnish 
moisture  content  for  a  minimum  of  30 
days.  If  the  monitoring  data  indicate 
that  during  the  minimiun  30-day 
demonstration  period,  your  dry  rotary 
dryer  continuously  processed  wood 
furnish  with  an  inlet  moistiue  content 
less  than  or  equal  to  30  percent,  and  the 
dryer  was  continuously  operated  at  an 
inlet  dryer  temperature  less  than  or 
equal  to  600  °F,  then  yoiu  dryer  would 
meet  the  definition  of  a  dry  rotary  dryer 
in  today's  proposed  rule.  You  would 
submit  the  monitoring  data  as  part  of 
yoiu"  notification  of  compliance  status 
report. 

To  demonstrate  initial  compliance 
with  the  work  practice  requirements  for 
hardwood  veneer  dryers,  you  would 
have  to  calculate  the  annualized 
percentage  of  softwood  veneer 
processed  in  the  dryer  by  volume,  using 
veneer  dryer  production  records  for  the 
12-month  period  prior  to  the 
compliance  date.  If  the  total  annual 
percentage  by  volume  of  softwood 
veneer  is  less  than  30,  percent,  yoiu 
veneer  dryer  would  meet  the  definition 
of  hardwood  veneer  dryer.  You  would 
then  submit  a  summary  of  the 
production  data  for  the  12-month  period 
and  a  statement  verifying  that  the 
veneer  dryer  will  continue  to  process 
less  than  30  percent  softwoods  as  part 
of  your  notification  of  compliance  status 

report. 

To  demonstrate  initial  compliance 
with  the  work  practice  jrequirements  for 
softwood  veneer  dryers,  you  would  have 
to  develop  a  plan  for  minimizing 
fugitive  emissions  from  the  veneer  dryer 
green  end  and  heated  zones.  You  would 
submit  the  plan  with  yoiu'  notification 
of  compliance  status  report. 

To  demonstrate  initial  compliance 
with  the  work  practice  requirements  for 


veneer  redryers,  you  would  have  to 
install  a  device  that  can  be  used  to 
continuously  monitor  the  moisture 
content-(dry  basis)  of  veneer  entering 
the  dryer.  You  would  then  use  the 
moisture  monitoring  device  to 
continuously  monitor  and  record  the 
inlet  moistiu-e  content  of  the  veneer  for 
a  minimum  of  30  days.  If  the  monitoring 
data  indicate  that  your  veneer  dryer 
continuously  processed  veneer  with  a 
moistiue  content  less  than  or  equal  to  25 
percent  during  the  minimum  30-day 
demonstration  period,  then  your  veneer 
dryer  would  meet  the  definition  of  a 
veneer  redryer  in  today's  proposed  rule. 
You  would  submit  the  monitoring  data 
as  part  of  yoiu  notification  of 
compliance  status  report. 

H.  How  Do  I  Demonstrate  Continuous 
Compliance  With  This  Proposed  Rule? 

The  continuous  compliance 
requirements  in  today's  proposed  rule 
vary  with  the  different  types  of 
compliance  options. 

1 .  Production-Based  Compliance 
Options 

If  you  comply  with  the  production- 
based  compliance  options,  then  you 
would  have  to  install  a  continuous 
parameter  monitoring  system  (CPMS)  to 
monitor  the  process  operating 
parameter(s)  used  to  demonstrate 
compliance  with  the  operating 
requirements  in  today's  proposed  rule. 
Your  CPMS  would  have  to  collect  data 
at  least  every  15  minutes,  and  you 
would  need  to  have  at  least  three  data 
points  per  hour  to  have  a  valid  hour  of 
data.  You  would  have  to  operate  the 
CPMS  at  all  times  the  process  unit  is 
operating.  You  also  would  have  to 
conduct  proper  maintenance  of  the 
CPMS  and  maintain  an  inventory  of 
necessary  parts  for  routine  repairs  of  the 
CPMS.  Using  the  data  collected  with  the 
CPMS,  you  would  calculate  and  record 
the  3-hour  block  average  values  of  each 
process  operating  parameter. 

The  process  operating  parameter  you 
would  monitor  for  green  rotary  dryers, 
tube  dryers,  and  strand  dryers  is  dryer 
inlet  temperature.  The  process  operating 
parameter  you  would  monitor  for 
hardboard  ovens,  press  predryers, 
reconstituted  wood  product  presses, 
fiberboard  mat  dryer  hot  zones,  and 
softwood  veneer  dryer  hot  zones  is 
operating  temperature.  You  would  not 
be  required  to  monitor  process 
parameters  for  reconstituted  wood 
product  board  coolers  or  pressurized 
refiners.  For  each  temperatxu* 
parameter,  you  would  have  to 
continuously  maintain  the  3-hour  block 
average  temperature  below  the 


maximum  temperature  established 
during  the  performance  test. 

Instead  oi  operating  a  CPMS,  you 
could  choose  to  operate  a  CEMS  for 
monitoring  THC  concentration  to 
demonstrate  compliance  with  the 
operating  requirements  in  today's 
proposed  rule.  If  you  choose  to  operate 
a  THC  CEMS  in  lieu  of  a  CPMS,  you 
would  have  to  demonstrate  continuous 
compliance  as  described  in  the 
following  subsection. 

2.  Add-On  Control  System  Compliance 
Options 

For  add-on  control  systems,  you  •  • 
would  have  to  install  a  CPMS  to 
monitor  the  specified  control  device 
operating  parameter(s)  or  install  a  CEMS 
to  monitor  THC  concentration  to 
demonstrate  compliance  with  the 
operating  requirements  in  today's 
proposed  rule.  If  you  operate  a  CPMS, 
it  would  have  to  collect  data  at  least 
every  15  minutes,  and  you  would  need 
to  have  at  least  three  data  points  per 
hour  to  have  a  valid  hoiu  of  data.  You 
would  have  to  operate  the  CPMS  at  all 
times  the  process  unit  is  operating.  You 
also  would  have  to  conduct  proper 
maintenance  of  the  CPMS  and  maintain 
an  inventory  of  necessary  parts  for 
routine  repairs  of  the  CPMS.  Using  the 
data  collected  with  the  CPMS,  you 
would  calculate  and  record  the  average 
values  of  each  operating  parameter 
according  to  the  specified  averaging 
times. 

For  thermal  oxidizers,  you  would 
have  to  continuously  maintain  the  3- 
hour  block  average  firebox  temperature 
at  or  above  the  minimum  temperatiue 
established  during  the  performance  test. 
For  catalytic  oxidizers,  you  would  have 
to  continuously  maintain  the  3-houj 
block  average  temperature  upstream  of 
the  catalyst  bed  at  or  above  the 
minimum  value  established  during  the 
performance  test.  For  both  thermal  and 
catalytic  oxidizers,  you  would  also  have 
to  continuously  maintain  the  3-hour 
block  average  static  pressure  at  the  inlet 
of  the  thermal  oxidizer  within  the 
operating  range  established  during  the 
performance  test.  As  an  alternative  to 
monitoring  static  pressure,  you  may 
monitor  gas  flow  rate  at  the  oxidizer 
stack.  If  you  monitor  gas  flow,  you  must 
maintain  the  3-hour  block  average  gas 
flow  rate  below  the  maximum  flow  rate 
established  diuing  the  performance  test. 

For  biofilters,  you  would  have  to 
maintain  the  gas  temperatiu*  entering 
the  biofilter,  effluent  pH,  and  pressure 
drop  eicross  the  biofilter  bed  within  the 
operating  ranges  you  establish.  You 
would  establish  your  biofilter  operating 
parameter  limits,  their  monitoring 
frequencies,  and  their  averaging  times 
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based  on  data  collected  during  the 
initial  performance  test  or  diuing 
qualifying  previous  performance  tests 
using  the  required  test  methods.  If  you 
use  values  from  previous  performance 
tests  to  establish  the  operating 
parameter  ranges,  you  would  have  to 
certify  that  the  biofilter  and  associated 
process  unit(s)  have  not  been  modified 
subsequent  to  the  date  the  previous  data 
were  collected.  If  previous  performance 
test  data  are  not  available  (as  would  be 
the  case  for  a  new  biofilter  installation) 
you  would  be  allowed  up  to  180  days 
after  the  compliance  date  to  gather  the 
necessary  information  and  establish 
your  biofilter  operating  parameter 
ranges. 

If  you  choose  to  operate  a  CEMS  for 
monitoring  THC  concentration  instead 
of  operating  a  CPMS,  you  must  install, 
operate,  and  maintain  the  CEMS 
according  to  Performance  Specification 
8  in  40  CFR  part  60,  appendix  B.  You 
would  also  be  required  to  comply  with 
the  CEMS  data  quality  assurance 
requirements  in  Procedure  1  of 
appendix  F  of  40  CFR  part  60.  You 
would  be  required  to  conduct  a 
performance  evaluation  of  the  CEMS 
according  to  40  CFR  63.8  and 
Performance  Specification  8.  The  CEMS 
would  have  to  complete  a  minimum  of 
one  cycle  of  operation  (sampling, 
analyzing,  and  data  recording)  for  each 
successive  15-minute  period.  Using  the 
data  collected  with  the  CEMS,  you 
would  calculate  and  record  the  S-hoiu 
block  average  THC  concentration.  You 
would  have  to  continuously  monitor 
and  maintain  the  3-hour  block  average 
THC  concentration  at  or  below  the 
maximum  established  during  the 
performance  test.  You  may  iise  a  CEMS 
capable  of  subtracting  methane  from  the 
measured  THC  concentration  if  you 
wish  to  do  so. 

If  you  comply  with  today's  proposed 
rule  using  an  add-on  control  system, 
you  could  request  a  routine  control 
device  maintenance  exemption  from  the 
Administrator.  Your  request  for  a 
routine  control  device  maintenance 
exemption  would  have  to  document  the 
need  for  routine  maintenance  on  the 
control  device  and  the  time  required  to 
accomplish  the  maintenance,  describe 
the  maintenance  activities  and  the 
frequency  of  these  activities,  explain 
why  the  maintenance  could  not  be 
accomplished  diuing  process 
shutdowns,  describe  how  you  plan  to 
minimize  emissions  to  the  greatest 
extent  possible  diuing  these 
maintenance  activities,  and  provide  any 
other  documentation  required  by  the 
Administrator.  If  your  request  for  the 
routine  control  device  maintenance 
exemption  is  approved  by  the 


Administrator,  it  would  have  to  be 
incorporated  into  your  title  V  permit. 
The  compliance  options  and  operating 
requirements  would  not  apply  during 
times  when  control  device  maintenance 
covered  under  your  approved  routine 
control  device  maintenance  exemption 
is  performed.  The  routine  control  device 
maintenance  exemption  may  not  exceed 
3  percent  of  annual  operating  uptime  for 
each  green  rotary  dryer,  tube  dryer, 
strand  dryer,  or  pressurized  refiner 
controlled.  The  routine  control  device 
maintenance  exemption  is  limited  to  0.5 
percent  of  the  annual  operating  uptime 
for  each  softwood  veneer  dryer, 
reconstituted  wood  product  press, 
reconstituted  wood  product  board 
cooler,  hardboard  oven,  press  predryer, 
or  fiberboard  mat  dryer  controlled.  If 
your  control  device  is  used  to  control  a 
combination  of  equipment  with 
different  downtime  allowances  (e.g.,  a 
tube  dryer  and  a  press),  then  the  highest 
(i.e.,  3  percent)  downtime  allowance 
applies. 

3.  Emissions  Averaging  Compliance 
Option 

To  demonstrate  continuous 
compliance  with  the  emissions 
averaging  provisions,  you  would  have  to 
continuously  comply  with  the 
applicable  operating  requirements  for 
add-on  control  systems  (described  in  the 
previous  subsection).  You  also  would 
have  to  maintain  records  of  your 
operating  hours  for  each  process  unit 
included  in  the  EAP.  For  each 
semiannual  compliance  period,  you 
would  have  to  demonstrate  that  the 
AMR  equals  or  exceeds  the  RMR  using 
yoiu  initial  (or  most  recent)  total  HAP 
measiu^ments  for  debit-generating 
units,  initial  (or  most  recent) 
performance  test  results  for  credit- 
generating  units,  and  the  operating 
hours  recorded  for  the  semiaiuiual 
compliance  period. 

4.  Work  Practice  Requirements 

To  demonstrate  continuous 
compliance  with  the  work  practice 
requirements  for  dry  rotary  dryers  and 
veneer  redryers,  you  would  be  required 
to  operate  aJl  dry  rotary  dryers  and 
veneer  redryers  so  that  they 
continuously  meet  the  definitions  of 
these  process  units  in  today's  proposed 
rule.  For  dry  rotary  dryers,  you  would 
have  to  continuously  monitor  and 
maintain  the  inlet  furnish  moisture 
content  at  or  below  30  percent  and  the 
inlet  dryer  operating  temperature  at  or 
below  600  °F.  You  would  also  have  to 
manually  measiue  the  moisture  content 
of  a  representative  sample  of  the  inlet 
wood  furnish  once  per  day  to  verify  the 
readings  from  the  moistiue  meter.  For 


veneer  redryers,  you  would  have  to 
continuously  monitor  and  maintain  the 
inlet  veneer  moisture  content  at  or 
below  25  percent. 

To  demonstrate  continuous 
compliance  with  the  work  practice 
requirements  for  softwood  veneer 
dryers,  you  would  have  to  follow  the 
procedures  in  your  operating  plan  for 
minimizing  fugitive  emissions  from  the 
green  end  and  heated  zones  of  the 
veneer  dryer  and  maintain  records 
documenting  that  you  have  followed 
your  plan.  For  hardwood  veneer  dryers, 
you  would  have  to  continue  to  process 
less  than  30  percent  softwood  veneer  by 
voliune  and  maintain  records  on  veneer 
dryer  production. 

m.  Rationale  for  Proposed  Rule 

A.  How  Did  We  Select  the  Source 
Category  and  Any  Subcategories? 

The  PCWP  soiu^e  category  includes 
the  manufacture  of  many  types  of  wood 
products,  including  (but  not  limited  to) 
pl)rwood,  veneer,  particleboard, 
oriented  strandBoard,  hardboard, 
fiberboard,  medium  density  fiberboard, 
laminated  strand  lumber,  laminated 
veneer  lumber,  wood  I-joists,  kiln-dried 
liunber,  and  glue-laminatea  beams. 
Diuing  our  review  of  the  available 
information  on  this  source  category,  we 
found  that  the  processes  used  to 
produce  the  different  types  of  wood 
products  were  more  similar  than 
dissimilar  with  respect  to  the  types  of 
equipment  used  and  the  HAP  emitted. 
Published  definitions  of  the  various 
wood  products  often  group  several  tjqpes 
of  products  together  or  overlap  with 
definitions  developed  for  other  similar 
wood  products.  As  the  wood  products 
indusfry  continues  its  relatively  high 
rate  of  growth,  new  and  different  wood 
products  are  coming  into  the 
marketplace,  some  of  which  are  hybrids 
of  existing  wood  products  or  modified 
versions  of  existing  wood  products. 
Because  the  differences  between  many 
of  the  product  lines  are  already 
somewhat  blurred  and  the  equipment 
that  is  used  to  manufacture  wood 
products  cuts  across  industry  sectors, 
we  determined  that  establishing 
subcategories  based  on  product  type 
was  unwarranted  and  could  seriously 
hamper  applicability  determinations. 
Therefore,  today's  proposed  rule  does 
not  establish  any  subcategories  under 
the  PCWP  source  category. 

B.  How  Did  We  Define  the  Affected 
Source? 

In  today's  proposed  rule,  the  affected 
source  is  the  collection  of  process  units 
associated  with  the  manufacturing  of 
PCWP  at  a  plant  site.  The  affected 
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source  includes,  but  is  not  limited  to, 
those  process  imits  found  in  green  end 
operations,  drying  operations,  blending 
and  forming  operations,  pressing  and 
board  cooling  operations,  and 
miscellaneous  finishing  operations 
(such  as  sanding,  sawing,  patching,  edge 
sealing,  and  other  finishing  operations 
not  subject  to  other  NESHAP).  The 
affected  source  also  includes  onsite 
storage  of  raw  materials  used  in  the 
manufacture  of  PCWP,  such  as  resins, 
onsite  wastewater  treatment  operations 
specifically  associated  with  PCWP 
manufactining,  and  miscellaneous 
coating  operations.  The  affected  source 
includes  lumber  kilns  at  PCWP 
manufacturing  facilities  and  at  any  other 
facility. 

N4iscellaneous  coating  operations  are 
activities  such  as  edge  coating  of  PCWP, 
labeling  and  printing  on  PCWP, 
application  of  anti-skid  coatings,  putty/ 
patching  operations  at  plywood 
facilities,  etc.  Only  those  onsite 
miscellaneous  coating  operations  at 
PCWP  manufacturing  facilities  that  are 
listed  in  §63.2292  of  today's  proposed 
rule  are  covered  by  these  proposed 
NESHAP.  We  specifically  excluded 
these  miscellaneous  coatings  operations 
from  the  proposed  Wood  Building 
Products  Surface  Coating  NESHAP  (40 
CFR  part  63,  subpart  QQQQ).  We 
included  these  sources  in  the  definition 
of  affected  soiuce  for  PCWP  because 
these  miscellaneous  coating  operations 
are  part  of  the  PCWP  manufacturing 
process  and  are  performed  at  the  same 
location. 

To  provide  compliance  flexibility,  we 
defined  the  affected  source  as  the 
combination  of  all  of  the  process  units 
at  a  PCWP  manufacturing  facility.  Many 
of  the  PCWP  facilities  that  akeady 
control  HAP  emissions  to  the  levels  that 
would  be  required  in  today's  proposed 
rule  do  so  by  first  combining  emissions 
from  different  process  units  and  then 
controlling  the  combined  emissions  in 
one  or  more  emission  control  devices. 
Much  of  the  control  device  efficiency 
data  used  to  set  the  proposed 
compliance  options  for  add-on  control 
systems  was  based  on  control 
equipment  that  was  used  to  control 
emissions  from  multiple  types  of 
process  units.  As  a  result,  the  required 
level  of  control  would  be  the  same  for 
most  types  of  process  imits.  For 
example,  the  control  level  for  new  and 
existing  reconstituted  wood  products 
presses  woidd  be  the  same  as  the 
control  level  for  new  and  existing  tube 
dryers.  We  believe  that  the  proposed 
broad  definition  of  affected  source  is 
consistent  with  the  way  the  industry 
applies  add-on  control  devices,  and  that 
it  creates  more  meaningful 


opportunities  for  emissions  averaging. 
The  affected  source  definition  we 
selected  is  the  same  for  both  new  and 
existing  sources. 

The  affected  source  includes  lumber 
kilns  co-located  at  PCWP  manufacturing 
facilities  and  lumber  kilns  at  other 
facilities  that  do  not  manufacture  PCWP 
[i.e.,  stand-alone  kiln-dried  liunber 
manufactiuing  facilities  such  as 
sawmills).  Wood  products  industry 
representatives  requested  that  all 
liunber  kilns  (regardless  of  location)  be 
considered  in  today's  proposed  rule  so 
there  would  be  one  MACT 
determination  for  all  liunber  kilns 
nationwide. 

If  lumber  kilns  at  stand-alone  kiln- 
dried  lumber  manufactiu-ing  facilities 
are  not  included  in  the  PCWP  NESHAP, 
those  stand-alone  facilities  could  be 
listed  as  a  major  source  category  under 
section  112(c)  of  the  CAA  in  the  bituie 
and  may  be  subject  to  the  provisions  of 
section  112(g)  of  the  CAA  as  well.  We 
believe  no  additional  emissions 
reductions  would  be  accomplished  by 
listing  lumber  kilns  as  a  separate  source 
category  or  by  having  them  regulated  by 
case-by-case  MACT.  We  believe  this 
because:  (1)  The  design  and  operation  of 
lumber  kilns  are  essentially  the  same 
regardless  of  whether  the  kilns  are 
located  at  a  sawmill  or  co-located  with 
PCWP  manufactiuing  operations,  (2)  we 
know  of  no  lumber  kilns  that  are 
controlled  for  HAP,  and  (3)  we  know  of 
no  cost  effective  HAP  controls  for 
liunber  kilns.  In  addition,  we  know  of 
no  additional  recordkeeping  or 
reporting  that  stand-alone  facilities 
would  incur  by  being  part  of  the  PCWP 
source  category  since  the  PCWP  source 
category  includes  only  major  sources. 
Including  stand-alone  kilns  in  the 
PCWP  source  category  will  save 
resources  for  regulatory  agencies  and 
industry  and  does  not  forego  HAP 
reductions;  therefore,  we  are  proposing 
stand-alone  kibis  as  part  of  the  PCWP 
source  category. 

C.  How  Did  We  Determine  the  MACT 
Floor  for  Existing  Sources? 

Section  112(1)(3)  of  the  CAA  specifies 
that  each  MACT  standard  be  at  least  as 
stringent  as  the  floor  for  the  sources  in 
the  relevant  source  category  or 
subcategory.  Today's  proposed  PCWP 
rule  does  not  have  subcategories; 
therefore,  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  all  major 
PCWP  facilities  represents  the  MACT 
floor  for  the  source  category.  In  order  to 
rank  the  PCWP  facilities  based  on 
performance,  we  would  need 
faciUtywide  uncontrolled  emissions 
data  and  facilitywide  controlled 


emissions  data  for  each  facility  to 
determine  the  percent  reduction  in  HAP 
emissions  achieved  by  each  facility.  We 
do  not  have  actual  facilitywide  • 
emissions  data;  however,  we  have 
accurate  and  complete  information  on 
the  type  and  number  of  individual 
process  units  at  PCWP  facilities.  In 
addition,  emissions  data  are  based  oh 
process  unit  data.  Therefore,  we  decided 
to  apply  the  MACT  floor  methodology  at 
the  process-unit  level.  Our  information 
is  especially  accurate  and  complete  for 
dryers  and  presses,  which  are  generally 
the  highest-emitting  process  units  and 
the  ones  most  likely  to  have  add-on 
control  systems  that  reduce  HAP 
emissions  from  PCWP  facilities.  With 
this  approach,  the  sourcewide  MACT 
floor  is  represented  by  the  MACT  floor 
level  of  control  established  for  each 
process  unit  group.  We  believe  that 
applying  the  MACT  floor  methodology 
to  process  unit  groups  results  in  the 
closest  possible  approximation  of  the 
true  sourcewide  MACT  floor,  since  it 
better  enables  us  to  take  into  account 
process  unit-specific  emissions  data.  We 
do  not  believe  the  results  from  this 
approach  are  significantly  different  from 
what  they  would  be  if  facilitywide 
source-specific  data  had  been  available. 

We  determined  the  MACT  floor 
control  level  for  existing  sources  using 
the  following  procedure: 

•  We  reviewed  available  data  on 
pollution  prevention  techniques  and  the 
performance  of  add-on  control  devices 
and  identified  those  add-on  control 
systems  that  were  best  at  reducing  HAP 
emissions; 

•  For  each  process  unit  group 
identified  in  Table  1  of  this  preamble,  _ 
we  ranked  the  process  units  in  that 
group  from  the  best  performing  to  the 
worst  performing  based  on  the  type  of 
add-on  control  system  applied  to  each 
process  imit; 

•  For  each  process  unit  group,  we 
then  identified  the  add-on  control 
system  that  represented  the  MACT  floor 
technology;  and 

•  Using  available  information  on  the 
performance  of  the  add-on  control 
systems,  we  determined  the 
performance  level  of  the  add-on  control 
systems. 

This  procedure  is  explained  in  more 
detail  in  the  following  paragraphs. 
Additional  information  on  how  we 
determined  the  proposed  MACT  floor 
for  the  PCWP  industry  is  available  in 
the  docket  for  this  rule  (Docket  Number 
A-98-44). 

1.  Identifying  the  Best-Performing  Add- 
On  Control  Systems 

Although  we  believe  that  the  potential 
for  pollution  prevention  exists  for  some 
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facilities  in  the  PCWP  industry,  we  are 
not  aware  of  any  demonstrated 
pollution  prevention  techniques  that 
can  be  imiversally  applied  across  the 
industry.  Furthermore,  we  have  no 
information  on  the  degree  of  emissions 
reduction  that  can  be  achieved  through 
pollution  prevention  measures.  The 
PCWP  facilities  use  add-on  control 
devices  because  there  currently  are  no 
feasible  pollution  prevention  measures. 
Therefore,  we  focused  our  analysis  on 
the  performance  of  add-on  control 
devices.  We  reviewed  the  available  data 
on  control  device  performance  to 
determine  which  add-on  control 
systems  are  best  at  reducing  HAP 
emissions.  We  focused  oui  analysis  on 
THC,  formaldehyde,  and  methanol 
because  these  three  pollutants  are  the 
most  prevalent  pollutants  emitted  from 
the  PCWP  industry  and  represent  the 
majority  of  the  available  data  on  control 
device  performance.  The  design  and 
operating  factors  that  affect  a  control 
system's  ability  to  reduce  emissions  of 
formaldehyde,  methanol,  or  THC  are 
generally  the  same.  For  example,  an 
RTO  designed  to  reduce  THC  emissions 
will  also  reduce  formaldehyde  or 
methanol  emissions. 

Based  on  a  review  of  the  available 
control  device  performance  data  for  the 
PCWP  industry,  we  concluded  that  only 
two  types  of  add-on  air  pollution 
control  devices  (APCD)  consistently  and 
continuously  reduced  HAP  emissions: 
incineration-based  controls  (including 
RTOs,  RCOs,  and  incineration  of 
pollutants  in  onsite  process  combustion 
equipment  used  to  control  emissions 
from  various  PCWP  process  units)  and 
biofilters  (used  to  control  PCWP  press 
emissions).  The  control  device 
efficiency  data  showed  that  APCD 
installed  for  particulate  matter  (PM) 
abatement  had  no  effect  on  gaseous  HAP 
or  THC  emissions.  These  APCD  include 
cyclones,  multiclones  (or 
multicyclones),  baghouses  (or  fabric 
filters),  and  electrified  filter  beds  (EFB). 
The  performance  data  for  wet 
electrostatic  precipitators  (WESP)  and 
wet  scrubbers  installed  for  PM  control 
also  showed  no  effect  on  HAP  and  THC 
emissions.  These  wet  systems  may 
achieve  short-term  reductions  in  THC  or 
gaseous  HAP  emissions,  however,  the 
HAP  and  THC  control  efficiency  data, 
which  range  from  slightly  positive  to 
negative  values,  indicate  that  the  ability 
of  these  wet  systems  to  absorb  water- 
soluble  compoimds  (such  as 
formaldehyde)  diminishes  as  the 
recirculating  scrubbing  liquid  becomes 
sattuated  with  these  compounds. 

The  performance  data  for  the 
incineration-based  controls  and 
biofilters  showed  methanol  and 


formaldehyde  emissions  reductions 
equal  to  or  greater  than  90  percent, 
except  in  those  cases  where  the 
pollutant  loadings  of  the  emission 
stream  entering  die  control  systems 
were  very  low.  The  performance  data  for 
THC  showed  that  incineration-based 
control  systems  could  achieve  THC 
emissions  reductions  equal  to  or  greater 
than  90  percent.  The  THC  emissions 
reductions  achieved  with  biofilters 
varied  somewhat,  with  an  average  THC 
reduction  of  about  80  percent.  Although 
biofilters  are  less  effective  in  reducing 
some  of  the  less  water-soluble  VOC 
compounds,  such  as  pinenes,  that  make 
up  a  portion  of  the  THC  measurements, 
they  can  achieve  HAP  emissions 
reductions  equal  to  or  greater  than  90 
percent.  These  emissions  reductions  are 
reported  only  for  biofilters  treating 
emissions  from  presses  at  PCWP 
facilities.  No  PCWP  process  units  other 
than  presses  are  ciurently  using 
biofilters  to  reduce  air  pollution.  Both 
incineration-bsised  controls  and 
biofilters  can  achieve  identical 
formaldehyde  and  methanol  emissions 
reductions. 

2.  Ranking  of  Process  Units 

We  ranked  the  process  units  within 
each  process  unit  group  according  to  the 
HAP  control  devices  that  were  applied. 
Information  on  the  number  of  process 
units  nationwide  and  the  types  of  add- 
on control  devices  applied  to  process 
units  was  based  primarily  on  responses 
to  a  survey  of  the  industry. 

When  we  ranked  the  process  units, 
we  treated  process  luiits  equipped  with 
any  type  of  incineration-based  control 
system  or  biofilters  as  being  equivalent 
with  respect  to  their  potential  to  reduce 
HAP  emissions.  We  ranked  the  process 
units  by  control  device  rather  than 
actual  unit-specific  emissions 
reductions  because  we  have  limited 
inlet/oudet  data  on  which  to  calculate 
control  efficiency.  Based  on  available 
information  (e.g.,  RTO  operating 
temperatures),  we  are  not  aware  of  any 
significant  design  or  operational 
differences  among  each  type  of  control 
system  evaluated  that  would  affect  the 
ranking  of  process  units.  Furthermore, 
we  are  not  aware  of  factors  other  than 
the  type  of  control  system  used  that 
would  significantly  affect  the  ranking  of 
process  units. 

3.  Identifying  Control  Technologies  To 
Establish  the  MACT  Floor 

We  established  MACT  floor  control 
levels  by  applying  the  floor  procedures 
to  similar  process  units.  We  believe  that 
this  approach  results  in  the  closest 
approximation  of  the  true  sourcewide 
MACT  floor. 


With  a  few  exceptions,  there  were  at 
least  30  process  units  in  each  process 
unit  group.  As  discussed  in  section  I.C, 
when  there  are  at  least  30  sources  in  the 
source  category,  the  MACT  floor  for 
existing  sources  is  equivalent  to  the 
average  emission  limitation  achieved  by 
the  best-performing  12  percent  of 
existing  soiu-ces  in  that  group.  Our 
interpretation  of  the  "average  emission 
limitation"  is  that  it  is  a  measiu«  of 
central  tendency,  such  as  the  median,  ff 
the  median  is  used  when  there  are  at 
least  30  process  units  in  a  process  imit 
group,  then  the  emission  level 
achievable  by  the  process  unit  and  its 
control  system  that  is  at  the  bottom  of 
the  top  6  percent  of  the  best-performing 
process  units  (i.e.,  the  94th  percentile) 
represents  the  MACT  floor  control  level 
for  that  component  of  the  sourcewide 
floor.  For  example,  there  are 
approximately  303  softwood  veneer 
dryers  nationwide,  and  HAP  emissions 
from  approximately  64  of  these  dryers 
(21  percent  nationwide)  are  controlled 
using  incineration-based  control 
systems.  The  HAP  emissions  from  the 
remainder  of  the  softwood  veneer  dryers 
are  uncontrolled.  In  this  example,  the 
94th  percentile  is  represented  by  the 
control  system  applied  to  the  softwood 
plywood  dryer  ranked  at  number  18  (18/ 
303  =  6  percent).  However,  incineration- 
based  controls  are  also  used  by 
softwood  veneer  dryers  ranked  below 
the  94th  percentile.  Assuming  that  there 
are  no  significant  design  or  operational 
differences  between  the  different  t5rpes 
of  incineration-based  control  systems 
that  would  affect  their  performance,  we 
would  consider  the  incineration-based 
control  technologies  as  being  equivalent 
for  control  of  HAP  emissions.  Thus,  all 
of  the  softwood  veneer  dryers  equipped 
with  incineration-based  control  systems 
would  be  representative  of  the  MACT 
floor  level  of  control  for  softwood 
veneer  dryers. 

For  those  process  unit  groups  where 
there  were  fewer  than  30  but  at  least  five 
process  units,  such  as  hardboard  ovens, 
the  emission  level  achievable  by  the 
process  luiit  and  its  control  system  that 
is  the  median  of  the  best-performing  five 
sources  represents  the  MACT  floor  level 
of  control.  For  example,  the  MACT  floor 
level  of  control  for  fiberboard  mat.dryers 
is  no  emissions  reductions  because 
there  are  ten  fiberboard  mat  dryers 
nationwide,  and  emissions  from  only 
two  of  the  ten  fiberboard  mat  dryers  are 
controlled  (both  via  incineration). 
Therefore,  the  top  five  fiberboard  mat 
dryers  include  the  two  that  are 
controlled,  plus  three  that  are 
imcontroUed.  In  this  example,  the 
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median  source  (the  fiberboard  mat  dryer 
ranked  "number  3")  is  imcontrolled. 

When  a  process  unit  group  had  fewer 
than  five  process  units,  we  determined 
the  appropriate  control  technology 
based  on  the  control  technology  used  by 
the  majority  of  the  process  units  in  the 
process  xmit  group. 

For  those  process  units  not  required 
to  meet  the  control  requirements  in 
today's  proposed  rule,  we  determined 
that:  (1)  The  MACT  floor  level  of  control 
is  no  emissions  reductions,  and  beyond 
the  floor  control  options  are  too  costly 
to  be  feasible;  or  (2)  insufficient 
information  is  available  to  conclude  that 
the  MACT  floor  level  of  control  is 
represented  by  any  emissions 
reductions  {miscellaneous  coating 
opeirations  and  wastewater  operations). 
We  are  requesting  comment  on  whether 
no  emissions  reductions  for 
miscellaneous  coating  operations  and 
for  wastewater  operations  is 
appropriate.  Commenters  should  submit 
any  information  they  have  on  HAP  or 
VOC  emissions  from  miscellaneous 
coatings  and  wastewater  operations. 

4.  Determining  the  Performance  Level  of 
MACT  Floor  Technologies 

Using  the  procedures  described 
above,  we  determined  that  the  proposed 
MACT  floor  level  of  control  for  process 
luiits  was  either  no  emissions 
reductions  or  equivalent  to  the 
emissions  reductions  achieved  by 
incineration-based  control  systems  or 
biofilters.  Although  some  process  units 
are  equipped  with  add-on  controls  that 
perform  at  a  level  somewhere  between 
zero  emissions  reductions  and  the 
performance  level  achievable  with 
incineration-based  controls  and 
biofilters,  none  of  these  control  systems 
were  identified  as  MACT  floor  control 
technologies  because  they  either  do  not 
reduce  organic  HAP  emissions  (bag 
houses)  or  do  so  on  an  inconsistent  and 
imreliable  basis  (wet  electrostatic 
precipitators).  Therefore,  we  focused 
our  analysis  on  incineration-based 
controls  and  biofilters. 

For  the  purpose  of  establishing  the 
performance  level  of  the  MACT  floor 
control  systems,  we  decided  to  group  all 
of  the  available  data  on  incineration- 
based  controls  and  biofilters  together. 
We  grouped  all  the  data  together 
because  the  available  data  for       * 
incineration-based  controls  is 
incomplete.  Without  complete  data,  we 
covdd  not  identify  which  were  the  best 
performing  incinerators;  therefore,  we 
could  not  identify  the  top  performing  12 
percent.  By  considering  all  of  the 
performance  data  together,  we 
maximized  the  amount  of  available  data 


on  which  we  could  base  the  MACT  floor 
level  of  performance. 

The  reasons  the  available  data  are 
incomplete  are:  Multiple  emission 
points  are  treated,  iiUet/outlet  data  are 
limited,  data  among  pollutants  vary,  and 
pollutant  loadings  are  variable.  These 
are  discussed  below. 

Multiple  emission  points  treated. 
Some  of  the  control  systems  treat  HAP 
emissions  from  multiple  types  of 
process  units,  such  as  tube  dryers, 
reconstituted  panel  priesses,  and  board 
coolers.  La  those  cases,  separate 
determinations  of  the  performance  of 
the  control  system  on  emissions  from 
each  type  of  process  unit  were  not 
possible. 

Limited  inlet/outlet  data.  Limited  or 
no  inlet/outlet  data  were  available  for 
the  control  systems  applied  to  the 
process  imits  in  each  group. 

Variability  in  data  among  pollutants. 
In  some  cases,  it  was  not  possible  to 
directly  compare  the  performance  of 
different  control  systems  because  data 
were  not  available  for  the  same 
pollutant.  For  example,  for  one  RTO,  we 
might  only  have  THC  emissions  data, 
and  for  another  RTO,  we  might  only 
have  formaldehyde  data. 

Variability  in  pollutant  loadings.  Oui 
ability  to  compare  the  performance  of 
tte  different  types  of  incineration-based 
control  systems  with  each  other  and 
with  biofilters  was  also  hampered  by  the 
fact  that  the  uncontrolled  emissions 
being  treated  by  the  different  control 
systems  varied  with  respect  to  pollutant 
loading  (inlet  concentration)  and 
pollutant  type.  For  example,  the 
available  THC  concentration  data  for  the 
inlet  of  the  control  systems  ranged  from 
as  low  as  45  ppnwd  to  as  high  as  5,100 
ppmvd.  With  the  exception  of  some 
control  systems  with  lower  pollutant 
inlet  concentrations,  the  available  data 
for  incineration-based  controls  and 
biofilters  show  that  these  control 
systems  can  achieve  THC,  methanol  or 
formaldehyde  emissions  reductions 
greater  than  or  equal  \p  90  percent. 

We  consideredbasing  the  control  * 
system  performance  level  on  just  one 
pollutant,  such  as  THC  as  a  surrogate  for 
HAP.  Many  of  the  existing  PCWP 
facilities  with  MACT  control  systems 
are  already  required  to  meet  a  specified 
VOC  control  efficiency,  and  these 
facilities  generally  measiue  THC 
emissions  as  a  surrogate  for  VOC 
emissions.  Source  VOC  mass  emissions 
(as  required  in  new  source  review  or 
prevention  of  significant  deterioration 
reviews  and  emission  limits  for  VOC  by 
definition)  must  be  expressed  on  a  mass 
basis.  This  requires  an  adjustment  for 
other  compounds,  such  as 
formaldehyde,  to  the  measured  THC 


emissions.  However,  THC  emissions 
data  sometimes  include  methane  which 
is  neither  a  HAP  nor  a  VOC.  The  THC 
emissions  data  also  frequently  include 
other  non-HAP  compounds,  such  as 
terpenes,  which  are  associated  with 
processing  of  softwoods.  We  also 
considered  basing  the  control  system 
performance  level  on  HAP,  measured  as 
total  HAP,  or  methanol  as  a  siurogate  for 
HAP,  or  formaldehyde  as  a  surrogate  for 
HAP.  Methanol  and  formaldehyde  are 
the  predominant  HAP  emitted  from 
PCWP  process  units,  and  they  can  be 
measured  directly.  However,  not  all 
process  imits  emit  formaldehyde  at 
detectable  levels,  and  not  all  process 
units  emit  methanol  at  detectable  levels, 
so  basing  the  performance  level  only  on 
methanol  or  only  on  formaldehyde  was 
not  possible.  For  process  units  where 
both  the  methanol  and  formaldehyde 
emissions  are  low.  THC  emissions  may 
be  the  only  viable  option  for  defining 
the  control  system  performance.  We 
rejected  basing  the  control  system 
performance  level  on  total  HAP 
emissions  because  it  seemed  overly 
burdensome  to  require  testing  of 
multiple  pollutants  at  the  outlet  of  a 
control  device  when  testing  of  one 
dominant  pollutant  would  be  sufficient 
for  determining  control  device 
performance.  Fiulhermore,  the  total 
HAP  control  efficiency  could  be 
negatively  affected  by  those 
measurements  for  HAP  not  detected  at 
either  the  inlet  or  outlet  of  the  control 
device  (e.g.,  the  method  detection  limit 
used  in  the  calculation  of  total  HAP 
control  efficiency  may  be  slightly  higher 
at  the  inlet  than  the  outlet  resulting  in 
decreased  total  HAP  control  efficiency). 
Another  consideration  in  determining 
the  performance  level  that  represents 
the  MACT  floor  level  of  control  is  the 
format  of  this  performance  level  (e.g., 
perdent  reduction.  Outlet  concentration 
level).  In  general,  applying  an 
incineration-based  MACT  control 
system  to  a  process  unit  that  emits  high 
concentrations  of  HAP  and  THC  vdll 
result  in  a  greater  percentage  of 
emissions  reductions  than  if  that  same 
incineration-based  MACT  control 
system  was  applied  to  a  process  unit 
that  emits  lower  concentrations  of  HAP 
and  THC.  Therefore,  a  performance 
level  solely  in  the  form  of  a  percent 
reduction  in  emissions  could  not 
adequately  characterize  the  performance 
level  of  the  MACT  floor  control 
technology.  In  similar  MACT 
rulemakings  where  incineration-based 
control  technologies  represent  the    . 
MACT  floor,  we  have  defined  the 
performance  level  of  the  incineration- 
based  control  technologies  as  either  a 
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percent  reduction  or  an  outlet 
concentration,  whichever  is  less 
stringent,  with  both  forms  being 
considered  equivalent  to  the  other.  We 
have  recognized  in  these  previous 
MACT  rulemakings  that  there  are 
practical  limits  to  the  ability  of 
incineration-based  control  systems  to 
treat  more  dilute  emission  streams.  We 
consider  the  practical  limit  of  control  of 
THC  via  incineration  to  be 
approximately  20  ppmvd  in  the  outlet  of 
the  control  device. 

To  account  for  the  variability  in  the 
type  and  amount  of  HAP  in  the 
uncontrolled  emissions  from  the  various 
process  units  and  the  effect  of  this 
variability  on  control  system 
performance,  we  decided  to  base  the 
MACT  floor  performance  level  on  all 
three  of  the  pollutants  we  analyzed  and 
include  maximum  concentration  levels 
in  the  outlet  of  the  control  systems  as  an 
alternative  to  emissions  reductions.  The 
MACT  floor  performance  level  is  a  90 
percent  reduction  in  THC  or  methanol 
or  formaldehyde  emissions.  The 
maximiun  concentration  level  in  the 
outlet  of  the  MACT  floor  control  system 
is  20  ppmvd  for  THC,  or  1  ppmvd  for 
methanol,  or  1  ppmvd  for 
formaldehyde.  We  chose  20  ppmvd  as 
the  alternative  maximiun  concentration 
for  THC  because  20  ppmvd  represents 
the  practical  limit  of  control  for  THC. 
We  chose  1  ppmvd  as  the  maximum 
outlet  concentration  for  both  methanol 
and  formaldehyde  because  this 
concentration  is  achievable  by  MACT 
control  systems  and  the  method 
detection  limits  for  these  compounds 
using  the  NCASI  impinger/canister 
method  (NCASI  Method  IM/CAN/WP- 
99.01,  proposed  to  be  incorporated  by 
reference  in  today's  proposed  rule)  are 
less  than  1  ppmvd.  Based  on  the 
available  data  for  MACT  control 
systems,  these  six  emission  levels  for 
add-on  control  systems  are  considered 
equivalent  options  for  defining  the 
performance  level  of  a  MACT  control 
system. 

D.  How  Did  We  Determine  the  MACT 
Floor  for  New  Sources? 

For  new  soiux:es,  the  CAA  requires 
the  MACT  floor  to  be  based  on  the 
degree  of  emissions  reductions  achieved 
in  practice  by  the  best-controlled  similar 
source.  We  believe  for  most  process  unit 
groups  that  the  existing  soiu-ce  MACT 
floor  control  level  also  represents  the 
level  of  control  appropriate  for  new 
sources  because  the  same  types  of 
emission  control  systems,  such  as 
thermal  oxidizers  and  biofilters,  are 
used.  In  these  cases,  the  existing  source 
MACT  floor  technology  represents  the 
greatest  degree  of  emissions  reductions 


that  is  achievable  imder  all 
circiunstances  within  each  particular 
operation  regulated  by  the  proposed 
rule.  For  a  few  process  units,  the  MACT 
floor  level  of  control  for  new  units  is 
more  stringent  than  for  existing  imits.  In 
those  cases,  we  determined  the  MACT 
floor  control  level  for  existing  process 
units  was  no  emissions  reductions,  and 
that  the  MACT  control  level  for  new 
sources  was  represented  by 
incineration-based  controls  or  biofilters. 

E.  What  Control  Options  Beyond  the 
MACT  Floor  Did  We  Consider? 

The  control  devices  that  represent  the 
MACT  floor  control  level  achieve  the 
greatest  HAP  emissions  reductions  of 
any  available  control  technologies. 
There  are  no  controls  that  achieve 
greater  emissions  reductions  than  the 
MACT  floor  control  level  for  process 
vmit  groups  with  MACT  floor  control 
levels  represented  by  incineration-based 
controls  or  biofilters;  therefore,  we  only 
looked  at  beyond  the  floor  options  for 
process  imit  groups  at  existing  soiuces 
where  the  MACT  floor  level  of  control 
was  no  emissions  reductions.  Process 
units  that  were  inherently  lower- 
emitting,  such  as  sanding  and  sawing 
operations,  were  excluded  from  the 
beyond-the-floor  analyses  because 
emissions  from  these  process  units 
would  not  be  cost  effective  to  control. 
Based  on  a  review  of  the  HAP  emissions 
data  for  process  units  where  the  MACT 
floor  level  of  control  was  determined  to 
be  no  emissions  reductions,  we  selected 
blenders  and  stand-alone  digesters  for  a 
beyond-the-floor  analysis  because  these 
process  imits  emit  higher  levels  of  HAP 
emissions  relative  to  other  process 
units.  We  also  conducted  beyond-the- 
floor  analyses  for  three  process  unit 
groups  with  no  emissions  reductions  at 
the  MACT  floor  control  level  for 
existing  soiuces  but  requiring  control 
for  new  sources.  These  process  units 
included  fiberboard  mat  dryers,  press 
predryers,  and  board  coolers.  We 
determined  that  the  environmental 
benefits  of  requiring  controls  for  these 
process  imits  did  not  justify  the  cost. 
Moreover,  many  of  the  existing  control 
devices  at  well-controlled  facilities 
would  not  have  the  additional  capacity 
to  treat  the  emissions  from  these  process 
units,  and  thus,  these  facilities  would 
have  to  install  new  controls.  Therefore, 
we  decided  that  the  control  level  for 
blenders,  stand-alone  digesters, 
fiberboard  mat  dryers,  press  predryers, 
and  board  coolers  should  be  no 
emissions  reductions  at  existing 
sources. 


F.  How  Did  We  Select  the  Format  of  the 
Proposed  Rule? 

We  decided  to  offer  several  formats 
for  complying  with  today's  proposed 
rule.  The  purpose  of  multiple  formats  is 
to  provide  you  the  flexibility  to  comply 
in  the  most  cost-effective  and  efficient 
manner.  We  considered  the  following 
factors  in  selecting  the  format  of  the 
proposed  rule: 

•  The  format  should  allow  for 
multiple  compliance  techniques  for  the 
various  types  of  facilities  in  the 
industry. 

•  The  format  should  simplify 
compliance  and  ensiue  that  the  cost  of 
compliance  is  not  excessive. 

•  The  format  must  be  enforceable.  . 
The  format  of  this  proposed  rule  is 

based  on  a  combination  of  production- 
based  compliance  options,  percent 
emissions  reduction  compliance 
options,  pollutant  concentration 
compliance  options,  and  work  practice ' 
requirements.  We  are  also  including 
emissions  averaging  as  an  option  for 
complying  with  the  proposed  rule.  The 
following  subsections  describe  the 
selection  of  the  formats  for  each 
compliance  option  and  work  practice 
requirement  included  in  the  proposed 
rule. 

1.  Production-Based  Compliance 
Options 

The  production-based  total  HAP 
compliance  options  apply  to  process 
unit  emissions  prior  to  entering  an  add- 
on control  system.  This  option  allows 
for  future  pollution  prevention 
techniques  and  cost-effective  control  of 
inherently  lower-emitting  process  units. 
The  production-based  compliance 
options  were  determined  by  applying  a 
90  percent  reduction  to  the  highest  total 
HAP  test  for  each  type  of  process  unit 
with  a  controlled  MACT  floor.  A  90 
percent  reduction  was  selected  because 
it  is  equivalent  to  the  emissions 
reductions  achievable  through  the  use  of 
MACT.  The  90  percent  reduction  was 
applied  to  the  Ughest  tests  rather  than 
the  average  emission  factors  because  the 
production-based  options  calculated 
using  the  highest  tests  more  closely 
correlate  with  actual  emissions  from 
process  units  with  MACT  control 
systems.  If  the  average  emission  factors 
were  used  in  the  calculation  of  the 
production-based  compliance  options, 
some  of  the  process  units  with  MACT 
control  systems  would  not  be  capable  of 
meeting  those  options.  Use  of  statistical 
methods  for  predicting  the  highest  test 
value  likely  to  be  observed  for  each 
process  unit  was  also  considered. 
However,  the  available  total  HAP  test 
data  sets  are  too  small  to  justify  use  of 
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such  statistical  methods,  and  the 
resulting  compliance  options,  in  many 
cases,  seemed  unreasonably  high 
compared  to  the  actual  emissions  from 
process  units  with  MACT  control 
systems.  Therefore,  statistical  methods 
were  not  used.  We  based  the 
production-based  compliance  options 
on  total  HAP  emissions,  as  defined  in 
today's  proposed  rule,  because  of  the 
variai)ility  in  uncontrolled  HAP 
emissions  within  and  among  the 
different  types  of  process  luiits.  Total 
HAP  emissions  varied  less  than  the 
emissions  of  individual  HAP  and  the 
emissions  of  THC. 

2.  Add-On  Control  System  Compliance 
Options 

The  six  compliance  options  for  add- 
on control  systems  in  today's  proposed 
rule  are  based  on  the  performance  of 
incineration-based  control  systems  and 
biofilters.  We  included  two  formats  in 
these  compliance  options:  Emissions 
reductions  (percent)  and  maximum 
outlet  pollutant  concentrations.  Many  of 
the  well-controlled  facilities  are  already 
subject  to  permit  limits  that  are  in  the 
form  of  a  percent  reduction  in 
emissions.  Therefore,  we  expect  that 
some  of  those  facilities  may  choose  to 
comply  with  an  emissions  reduction 
option.  We  are  also  including  outlet 
concentration  options  so  that  soiuces 
that  have  lower  inlet  pollutant 
concentrations  (and  thus,  have  lesser 
ability  to  achieve  higher  emissions 
reductions)  can  demonstrate 
compliance.  We  consider  the  emissions 
reduction  options  and  the  outlet 
concentration  options  to  be  equivalent 
limits.  We  are  not  requiring  an  oxygen 
correction  to  the  outlet  concentration 
options  because  most  of  our  outlet 
concentration  data  were  measiu«d  at 
ambient  oxygen  levels  due  to  the 
relatively  dilute  emission  streams  being 
treated.  Dilution  to  achieve  compliance 
with  the  proposed  PCWP  rule  is 
prohibited  by  40  CFR  63.4. 

We  are  restricting  the  use  of  the 
formaldehyde  and  methanol 
concentration-based  options  to  only 
those  sources  with  formaldehyde  or 
methanol  emissions  entering  the  control 
device  that  are  greater  than  10  ppmvd. 
We  have  included  this  restriction  to 
prevent  circumvention  of  the  proposed 
standards.  For  example,  if  a  process  luiit 
emits  primarily  formaldehyde  and  only 
a  very  small  amount  of  methanol 
(slightly  less  than  1  ppmvd),  without 
the  10  ppmvd  restriction,  you  could 
demonstrate  compliance  with  the  1 
ppmvd  methanol  concentration  option 
without  using  a  control  system  or  using 
a  control  system  that  does  not  reduce 
HAP,  such  as  a  baghouse.  The  10 


ppmvd  restriction  does  not  apply  to  the 
percent  reduction  compliance  options. 

3.  Emissions  Averaging  Compliance 
Option 

Today's  proposed  rule  includes  an 
emissions  averaging  compliance  option 
because  we  believe  that  emissions 
averaging  represents  an  equivalent, 
more  flexible,  and  less  costly  alternative 
to  controlling  certain  emission  points  to 
MACT  floor  levels.  Prior  to  an  industry- 
sponsored  emissions  test  program 
carried  out  by  NCASI,  the  majority  of 
the  available  emissions  test  data  for  the 
PCWP  industry  was  limited  to  THC  and 
formaldehyde  emissions  data  for  dryers 
and  presses.  The  industry-sponsored 
test  program  provided  speciated  HAP 
emissions  data  for  a  variety  of  process 
units  at  29  different  PCWP  plants.  For 
some  of  these  previously  untested 
process  units,  the  NCASI  data  represent 
the  only  available  HAP  emissions  data 
for  those  soxut:es.  A  few  of  these  process 
units,  such  as  blenders,  may  emit 
quantities  of  HAP  equal  to  or  greater 
than  the  quantities  emitted  from  some 
ty{>es  of  dryers  and  presses.  In  addition 
to  emitting  more  HAP,  these  other  types 
of  process  units  often  have  a  lower 
volume  of  exhaust  gas  to  be  treated 
compared  to  dryers  and  presses.  Th^ 
combination  of  higher  pollutant 
concentrations  and  lower  exhaust  gas 
flow  rates  may  make  these  other  process 
units  more  cost  effective  to  control. 
However,  very  few  PCWP  facilities  have 
installed  emission  control  devices  on 
process  units  other  than  dryers  and 
presses.  Therefore,  when  determining 
the  MACT  floors  for  existing  process 
imits,  the  process  units  most  likely  to 
have  controlled  MACT  floors  have  been 
dryers  and  presses,  with  some 
exceptions.  Most  other  types  of  process 
units  are  largely  uncontrolled 
throughout  the  industry  and  based  on 
our  MACT  analysis,  we  did  not  include 
existing  source  control  requirements  for 
these  process  units  in  today's  proposed 
rule.  Therefore,  emissions  from  these 
other  types  of  process  units  at  existing 
soiu-ces  would  not  be  controlled  under 
the  point-by-point  compliance  options 
in  today's  proposed  rule.  By  allowing 
emissions  averaging  across  the  affected 
source,  which  is  broadly  defined  in 
today's  proposed  rule,  sources  can 
achieve  the  same  environmental  gains 
as  point-by-point  compliance,  but  at 
reduced  cost. 

The  emissions  averaging  provisions  in 
today's  proposed  rule  are  based  in  part 
on  the  emissions  averaging  provisions 
in  the  Hazardous  Organic  NESHAP 
(HON).  The  legal  basis  and  rationale  for 
the  HON  emissions  averaging  provisions 
were  provided  in  the  preamble  to  the 


final  HON  (59  FR  19425,  April  22. 
1994).  The  rationale  for  including 
certain  limitations  and  requirements  as 
part  of  today's  emissions  averaging 
provisions  follows  the  HON  and  is 
simunarized  below. 

Emission  points  allowed  in  emissions 
averaging.  Only  those  emission  points 
(process  units)  that  are  part  of  the 
affected  source  (PCWP  manufactiu-ing 
facility),  as  defined  in  today's  proposed 
rule,  can  be  included  in  an  emissions 
average.  Therefore,  a  PCWP  facility 
collocated  with  a  pulp  and  paper  mill, 
for  example,  cannot  include  emission 
points  in  the  pulp  and  paper  mill  as  part 
of  the  emissions  average. 

Today's  proposed  nile  also  excludes 
new  affected  sources  from  the  proposed 
emissions  averaging  provisions.  Today's 
proposed  rule  defines  affected  sources 
broadly,  such  that  a  new  source  is 
essentially  a  whole  new  "green  field" 
mill.  Therefore,  not  allowing  emissions 
averaging  at  new  sources  does  not  affect 
existing  sources'  ability  to  use  emissions 
averaging.  New  sources  have 
historically  been  held  to  a  stricter 
standard  than  existing  soiuces  because 
it  is  most  cost  effective  to  integrate  state- 
of-the-art  controls  into  equipment 
design  and  to  install  the  technology 
during  construction  of  new  sources.  One 
reason  we  allow  emissions  averaging  is 
to  give  existing  soiuces  flexibility  to 
achieve  compliance  at  diverse  points 
with  varying  degrees  of  control  already 
in  place  in  the  most  cost-effective  and 
technically  reasonable  fashion.  This 
concern  does  not  apply  to  new  sources 
which  can  be  designed  and  constructed 
with  compliance  in  mind. 

Today's  proposed  rule  also  excludes 
from  emissions  averaging  any  process 
luiits  equipped  with  emission  control 
systems  that^vere  installed  to  comply 
with  a  State  or  Federal  rule  or  statute 
(other  than  today's  proposed  rule).  We 
are  including  this  restriction  because 
credits  for  controls  applied  to  comply 
with  another  rule  increase  your  ability 
to  generate  credits,  but  do  not  generate 
any  new  emissions  reductions,  thus 
creating  more  emissions.  However,  if  a 
process  imit  in  your  approved  EAP  used 
to  generate  emission  credits  later 
becomes  subject  to  a  State  or  Federal 
rule  other  than  the  proposed  PCWP  nde, 
the  process  unit  can.continue  to 
generate  credits  in  the  approved  plan. 
Work  practice  requirements  are 
excluded  from  emissions  averaging  > 

because,  by  definition,  the  level  of 
emissions  reduction  achieved  by 
compliance  with  those  requirements  is 
not  sufficiently  quantifiable. 

Limits  on  credit  for  control 
efficiencies.  The  proposed  emissions 
averaging  provisions  limit  the  value  of 
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the  control  system  efficiency  (CDj)  to  90 
percent  in  the  equation  for  calculating 
the  AMR  of  total  HAP  from  all  process 
imits  generating  credits.  No  credit  above 
90  percent  is  allowed. 

Differences  from  the  HON  emissions 
averaging  approach.  Some  aspects  of 
the  HON  emissions  averaging  approach 
have  not  been  included  in  the  proposed 
PCWP  rule.  Specifically,  today's 
proposed  rule  does  not  limit  the  niunber 
of  emission  points  allowed  in  an 
emissions  average,  does  not  require  a 
hazard  or  risk  analysis,  and  does  not 
include  a  discoimt  factor.  The  HON 
limited  the  number  of  emission  points 
that  could  be  used  in  an  emissions 
average  because  of  significant 
enforcement  concerns.  The  HON 
sources  have  many  emission  points,  are 
complex  and  diverse,  and  as  a  result  are 
subject  to  a  more  complex  set  of 
emissions  averaging  provisions.  The 
PCWP  facilities  have  fewer  emission 
points  within  each  facility.  Therefore, 
the  enforcement  concerns  arising  due  to 
the  large  number  of  emission  points  in 
each  HON  facility  are  minimized  for 
PCWP  facilities.  As  a  result,  we  believe 
a  simpler  set  of  emissions  averaging 
provisions  is  appropriate  for  PCWP 
facilities,  and  the  limitation  on  the 
number  of  points  available  for  averaging 
was  not  included  in  the  proposed  rule. 

The  HON  requires  a  hazard  and  risk 
study  for  emission  points  included  in  an 
emissions  average  largely  because  of  the 
many  pollutants  and  many  emission 
points  at  the  soxute.  The  PCWP 
facilities  have  fewer  pollutants  of 
concern  and  are  likely  to  have  similar 
HAP  emissions  from  the  emission 
points  that  would  be  used  to  generate 
debits  and  credits.  Thus,  we  believe  that 
averages  will  achieve  a  comparable 
hazard/risk  benefit  as  point-by-point 
compUance.  Although  States  would  still 
have  the  discretion  to  require  a  PCWP 
facility  that  requested  approval  of  an 
emissions  average  to  conduct  a  hazard 
and  risk  study  (or  preclude  the  facility 
from  using  emissions  averaging 
altogether),  the  proposed  rule  does  not 
require  a  hazard  or  risk  study. 

The  HON  requires  a  discoimt  factor  of 
10  percent  in  credit  calculations  to 
share  with  the  environment  some 
portion  of  the  cost  savings  due  to 
emissions  averaging  and  to  account  for 
uncertainty  in  emissions  estimation. 
Due  to  differences  between  PCWP  and 
HON  soiuces  (discussed  below),  we  do 
not  believe  it  is  necessary  for  the 
proposed  PCWP  rule  to  include  a 
discount  factor. 

The  HON  proposal  preamble  (57  FR 
62652,  December  31,  1992)  and  the 
HON  final  preamble  discuss  how  cost 
savings  due  to  emissions  averaging 


should  be  shared  between  industry  and 
the  environment.  For  the  HON,  we 
decided  that  it  was  appropriate  that 
industry  share  any  cost  savings  realized 
from  emissions  averaging  and  included 
a  discount  factor  because  the  costs  of 
controlling  different  emission  points 
could  vary  significantly.  The  HON 
proposal  preamble  also  discussed  the 
level  of  uncertainty  in  estimating 
emissions  reductions  that  may  result 
from  facilities  using  emissions 
averaging.  For  the  HON,  the  imcertainty 
arose  from  differing  accuracies  available 
for  estimating  emissions  from  the 
number  of  emission  points  at  a  HON 
facility,  the  number  of  HAP  emitted 
from  HON  facilities,  and  the  different 
types  of  emission  points. 

The  PCWP  industry  differs  in  almost 
every  relevant  factor  from  the  HON. 
First,  HON  facilities  can  cover  several 
square  miles  and  some  emission  points, 
such  as  storage  vessels,  could  be  some 
distance  from  other  emission  points 
making  them  relatively  costly  to  control. 
Second,  as  discussed  previously,  the 
niunber  of  points  that  might  be  included 
in  an  emissions  average  at  a  PWCP 
facility  is  fewer  than  could  be  included 
in  a  HON  average  and,  therefore,  less  of 
a  concern.  Third,  the  magnitude  of 
emissions  from  HON  emission  points  is 
typically  much  greater  than  the 
emissions  from  PCWP  emission  points. 
Fourth,  there  are  six  HAP  of  primary 
concern  emitted  from  PCWP  facilities 
compared  to  over  140  HAP  emitted  from 
HON  facilities.  Fifth,  the  kinds  of 
emission  points  found  at  PCWP 
facilities  are  much  more  similar  than 
those  regulated  by  the  HON  and, 
therefore,  unlikely  to  introduce 
additional  uncertainty. 

We  believe  the  inclusion  of  emissions 
averaging  into  rules  and  the  decision  on 
how  to  design  an  emission  averaging 
approach  for  a  particular  source 
category  must  be  evaluated  for  each 
source  category.  Although  the  HON  and 
the  proposed  PCWP  rule  share  the  same 
legal  basis  for  including  emission 
averaging  as  a  compliance  option  and 
the  same  basic  system  of  credits  and 
debits,  some  of  the  restrictions 
reasonable  for  the  HON  emissions 
averaging  provisions  are  unnecessary  for 
the  proposed  PCWP  rule. 

4.  Work  Practice  Requirements 

Section  112(h)  of  the  CAA  states  that 
"*  *  *  if  it  is  not  feasible  in  the 
judgement  of  the  Administrator  to 
prescribe  or  enforce  an  emission 
standard  for  control  of  a  hazardous  air 
pollutant  or  pollutants,  the 
Administrator  may,  in  lieu  thereof, 
promulgate  a  design,  equipment,  work 
practice,  or  operational  standard,  or 


combination  thereof  *  *  *"  Section 
112(h)(2)  further  defines  the  phrase  "not 
feasible  to  prescribe  or  enforce  an 
emission  standard"  as  any  situation  in 
which  "*  *  *  a  hazardous  air  pollutant 
or  pollutants  caimot  be  emitted  through 
a  conveyance  designed  and  constructed 
to  emit  or  capture  such  pollutant,  *  *  * 
or  the  application  of  measurement 
methodology  to  a  particular  class  of 
sources  is  not  practicable  *  *  *" 

Today's  proposed  rule  includes  work 
practice  requirements  for  softwood 
veneer  dryers,  dry  rotary  dryers, 
hardwood  veneer  dryers,  and  veneer 
redryers.  The  proposed  work  practice 
requirements  for  softwood  veneer  dryers 
include  a  requirement  to  minimize 
fugitive  emissions  from  the  veneer  dryer 
doors  and  the  green  end  of  the  dryer.  It 
is  not  practical  for  sources  to  measure 
the  fugitive  emissions  from  the 
softwood  veneer  dryers;  therefore,  in 
lieu  of  establishing  an  emission  limit  for 
fugitive  emissions,  we  are  proposing 
that  sources  develop  a  plan  for 
minimizing  these  emissions  and  keep 
records  to  document  they  are  following 
their  plan. 

For  dry  rotary  dryers,  hardwood 
veneer  diyers,  and  veneer  redryers,  the 
proposed  work  practice  requirements 
would  establish  Umits  on  how  these 
process  units  are  operated  and  the  types 
of  materials  processed  in  these  units. 
The  MACT  floors  for  dry  rotary  dryers, 
hardwood  veneer  dryers  and  veneer 
redryers  are  all  equivalent  to  no 
emissions  reductions  because  none  of 
these  process  units  have  add-on  control 
devices.  The  emissions  from  these  three 
types  of  process  units  are  relatively  low 
compared  to  the  emissions  from  other 
PCWP  process  units  subject  to  today's 
proposed  rule.  However,  if  these  three 
types  of  process  units  were  operated  in 
a  manner  that  was  inconsistent  with 
how  they  are  defined  in  today's 
proposed  rule,  the  emissions  from  these 
process  units  could  increase. 

For  example,  a  green  rotary  dryer, 
which  has  proposed  compliance  options 
in  today's  proposed  rule,  is  essentially 
the  same  in  terms  of  equipment  as  a  dry 
rotary  dryer.  However,  a  dry  rotary 
dryer  emits  much  less  HAP  than  a  green 
rotary  dryer  because  it  dries  wood 
particles  that  have  been  previously 
dried  to  some  extent;  thus,  much  of  the 
HAP  present  in  the  wood  has  already 
been  released.  The  dry  rotary  dryers  also 
operate  at  lower  temperatures,  which 
further  reduces  the  amount  of  HAP 
emitted.  Therefore,  the  operation  of  the 
rotary  dryer,  and  not  the  equipment 
design,  determines  whether  it  is 
classified  as  a  green  or  dry  rotary  dryer. 
Because  the  dry  rotary  dryers,  veneer 
redryers  and  hardwood  veneer  dryers 
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are  defined  and  classified  based  on  liow 
they  are  operated,  and  we  made  MACT 
floor  determinations  based  on  those 
classifications,  we  believe  that 
proposing  work  practice  requirements 
(such  as  continuously  monitoring  dryer 
temperature  and  wood  moisture 
content)  that  ensure  that  these  process 
units  continuously  operate  as  defined  in 
today's  proposed  rule  is  more 
appropriate  than  proposing  compliance 
options  for  these  process  units. 

G.  How  Did  We  Select  the  Test  Methods 
for  Determining  Compliance  With  the 
Proposed  Rule? 

Today's  proposed  rule  would  require 
you  to  conduct  performance  tests  to 
demonstrate  compliance  with  the 
production-based  compliance  options, 
compliance  options  for  add-on  control 
devices,  and  the  emissions  averaging 
alternative.  Depending  upon  which 
compliance  option  you  use,  you  would 
be  required  to  measure  emissions  of 
methanol,  formaldehyde,  THC,  or  total 
HAP.  When  determining  compliance 
with  compliance  options  for  presses  and 
board  coolers,  you  also  would  be 
required  to  determine  the  capture 
efficiency  of  the  enclosures  for  those 
presses  and  board  coolers  that  have 
.  enclosures  that  do  not  qualify  as  PTE. 
For  presses  and  board  coolers  that  have 
partial  enclosures  or  no  enclosures,  you 
must  determine  the  capture  efficiency  of 
the  emissions  captiue  device  by 
installing  a  TTE  as  described  in  EPA 
Method  204  or  using  the  tracer  gas 
method  as  described  in  Appendix  A  to 
today's  proposed  rule.  The  test  methods 
you  would  have  to  use  to  measure  these 
pollutants  and  capture  efficiency  are 
discussed  below. 

We  are  proposing  the  use  of  EPA 
Method  25A  (Determination  of  Total 
Gaseous  Organic  Matter  Concentration 
Using  a  Flame  Ionization  Analyzer)  for 
measuring  THC  emissions  because  most 
of  the  PCWP  facilities  that  are  already 
required  to  measure  THC  emissions  use 
this  method.  Also,  most  of  the  available 
emissions  data  that  we  used  to  establish 
THC  control  efficiencies  for  the  various 
control  systems  were  measured  using 
Method  25A  and  reported  on  an  "as 
carbon"  basis.  Method  25A  is  better 
suited  than  EPA  Method  25 
(Measurement  of  Total  Gaseous 
Nonmethane  Organic  Emissions  as 
Carbon  (TGNMO))  for  measuring 
emission  streams  from  PCWP  process 
units  which  typically  have  lower  THC 
concentrations  (e.g.,  less  than  50  ppm) 
and  relatively  high  moisture  contents. 
However,  unlike  Method  25,  Method 
25A  does  measure  methane  as  a  THC. 
Because  many  of  the  well-controlled 
PCWP  facilities  are  required  by  permit 


to  reduce  VOC  emissions,  these 
facilities  generally  are  allowed  to 
subtract  methane  emissions  from  the 
THC  measurement  when  reporting  VOC 
emissions  because  methane  is  not  a 
yOC,  according  to  EPA's  definition  of 
VOC.  Therefore,  we  also  would  allow 
you  to  subtract  methane  emissions  from 
measured  THC  values  using  EPA 
Method  18  (Measurement  of  Gaseous 
Organic  Compound  Emissions  by  Gas 
Churomotography).  Method  18  is  a  self- 
validating  method. 

We  are  proposing  the  use  of  the 
NCASI  Method  (NCASI  Method  CI/WP- 
98.01,  Chilled  Impinger  Method  for  Use 
at  Wood  Products  Mills  to  Measure 
Formaldehyde,  Methanol,  and  Phenol, 
1998)  for  measiuing  methanol  or 
formaldehyde.  We  are  also  proposing 
the  NCASI  Chilled  Impinger  Canister 
Method  (NCASI  Method  IM/CAN/WP- 
99.01)  for  measuring  total  HAP 
emissions.  Total  HAP  emissions  are 
defined,  for  purposes  of  today's 
proposed  rule,  as  the  sum  of  the 
emissions  of  acetaldehyde,  acrolein, 
formaldehyde,  methanol,  phenol,  and 
propionaldehyde.  The  NCASI  Chilled 
Impinger  Method  (NCASI  Method  CI/ 
WP-98.01),  which  we  are  proposing  to 
incorporate  by  reference,  has  been 
validated  (using  EPA  Method  301 
criteria)  for  measuring  formaldehyde, 
methanol,  and  phenol  from  dryers  and 
press  vents  at  PCWP  facilities.  The 
NCASI  Method  IM/CAN/WP-99.01, 
which  we  are  proposing  to  incorporate 
by  reference  (pending  EPA  review  of  the 
method),  is  a  self-validating  method  that 
can  be  used  to  measure  numerous  HAP 
compoimds. 

As  an  alternative  to  the  NCASI 
methods,  we  are  proposing  use  of  other 
applicable  EPA  test  methods  in  order  to 
increase  the  flexibility  of  the  proposed 
rule.  You  could  use  EPA  Method  320 
(Measurement  of  Vapor  Phase  Organic 
and  Inorganic  Emission  by  Extractive 
FTIR)  to  measure  emissions  of 
methanol,  formaldehyde  and  total  HAP. 
Method  320  is  a  self-validating  method 
that  uses  Fourier  transform  infrared 
(FTIR)  spectroscopy.  You  could  also  use 
EPA  Method  308  (Procedure  for 
Determination  of  Methanol  Emission 
from  Stationary  Sources)  for  measuring 
emissions  of  methanol.  Method  308 
predates  the  NCASI  Chilled  Impinger 
Method  and  the  NCASI  Impinger 
Canister  Method  and  has  been  used  to 
test  PCWP  emission  sources  in  the  past. 
You  could  use  EPA  Method  0011 
(Sampling  for  Selected  Aldehyde  and 
Ketone  Emissions  from  Stationary 
Sources)  or  EPA  Method  316  (Sampling 
and  Analysis  for  Formaldehyde 
Emissions  from  Stationary  Sources  in 
the  Mineral  Wool  and  Wool  Fiberglass 


Industries)  to  measure  fondaldehyde 
emissions.  Although  EPA  Method  0011 
has  not  been  validated  for  use  in  the 
PCWP  industry,  it  predates  the  NCASI 
methods  and  EPA  Method  320  and  is 
frequently  used  to  measure 
formaldehyde  emissions  from  PCWP 
process  units.  A  comparison  of 
formaldehyde  measurements  made 
using  the  NCASI  methods  and  EPA 
Method  001 1  showed  no  significant 
differences  (see  Docket  number  A-98- 
44);  therefore,  we  would  allow  you  to 
use  EPA  Method  001 1  as  an  alternative 
to  the  NCASI  Methods  for  measuring 
formaldehyde.  Although  EPA  Method 
316  has  not  been  validated  for  testing  of 
PCWP  process  luiits,  it  is  a  relatively 
new  method  for  measuring 
formaldehyde  concenfrations  as  low  as 
11  parts  per  billion.  Therefore,  it  is 
included  as  an  alternative  to  the  other 
test  methods  for  formaldehyde  in 
today's  proposed  rule. 

We  are  proposing  the  use  of  EPA 
Method  204  (Criteria  for  and 
Verification  of  Permanent  or  Temporary 
Total  Enclosure)  and  Methods  204A 
through  204F  for  determining  the 
capture  efficiency  of  enclosures. 
Methods  204A  through  204F  include  the 
following:  Method  204A— Volatile 
Organic  Compounds  Content  In  Liquids 
Input  Stream;  Method  204B— Volatile 
Organic  Compoiuids  Emissions  In 
Captured  Stream;  Method  204C — 
Volatile  Organic  Compounds  Emissions 
In  Captxu^d  Stream  (Dilution 
Technique);  Method  204D— Volatile 
Organic  Compounds  Emissions  In 
Uncaptured  Stream  From  Temporary 
Total  Enclosure;  Method  204E— Volatile 
Organic  Compounds  Emissions  In 
Uncaptiu^d  Stream  From  Building 
Enclosure;  and  Method  204F — Volatile 
Organic  Compounds  Content  In  Liquid 
Input  Stream  (Distillation  Approach).  If 
the  enclosure  meets  the  definition  and 
criteria  in  EPA  Method  204  for  a  PTE. 
then  you  may  assume  that  its  capture 
efficiency  is  100  percent.  If  the 
enclosure  is  not  a  PTE,  then  you  would 
have  to  build  a  total  temporary 
enclosure  (TTE)  around  the  process  vuiit 
that  meets  the  definition  of  a  TTE  in 
EPA  Method  204,  and  you  would  be 
required  to  determine  the  capture 
efficiency  of  the  TTE  using  Methods 
204A  through  204F  (as  appropriate). 
You  would  then  have  to  measure 
emissions  from  both  the  control  device 
(if  applicable)  and  the  TTE  and  use  the 
combined  emissions  to  determine 
compliance.  If  the  process  unit  is 
uncontrolled,  you  would  have  to  use  the 
capture  efficiency  of  the  TTE  in 
determining  the  uncontrolled  emissions 
from  the  process  unit. 
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Industry  representatives  have 
expressed  concern  with  using  EPA 
Methods  204  and  204A  through  F  for 
detftrmining  capture  efficiency  of  press 
enclosures.  The  industry  representatives 
have  indicated  that  some  facilities  may 
have  difficulty  retrofitting  a  PTE  or  TTE 
that  meets  die  EPA  Method  204  criteria. 
Partial  enclosures  may  be  able  to 
achieve  high  capture.  We  recognize  the 
need  for  flexibility  in  determining 
capture  efficiency  for  PCWP  press 
enclosures  and,  therefore,  as  an 
alternative  to  Methods  204  and  2  04 A 
through  F,  we  are  working  with  PCWP 
industry  representatives  to  develop  and 
propose  a  tracer  gas  procedure  that  may 
be  used  to  determine  the  capture 
efficiency  of  PCWP  press  partial 
enclosures.  This  alternative  tracer  gas 
procediu-e  is  provided  as  Appendix  A  to 
today's  proposed  rule.  This  procediu'e 
would  be  applicable  for  determination 
of  captiue  efficiency  for  press 
enclosures  that  are  not  considered  to  be 
PTE  as  defined  in  EPA  Method  204,  and 
the  procediue  is  proposed  as  an 
alternative  to  the  construction  of  TTE. 
Sulfur  hexafluoride  {SF6)  is  used  as  a 
tracer  gas.  This  gas  is  not  indigenous  to 
the  ambient  atmosphere  and  is 
nonreactive.  The  alternative  tracer  gas 
procedure  provided  as  Appendix  A  to 
today's  proposed  rule  is  a  "work  in 
progress."  Industry  representatives  are 
testing  the  tracer  gas  procedure  and  are 
expected  to  provide  data  and  feedback 
that  may  be  used  in.revising  the 
procedure  if  necessary.  Discussions 
with  industry  representatives  regarding 
development  of  the  proposed  alternative 
tracer  gas  procedure  are  documented  in 
Docket  A-98-44.  We  welcome  yoiu" 
comments'  on  the  proposed  alternative 
tracer  gas  procedure.  We  also  welcome 
your  conunents  on  additional 
approaches  for  determining  capture 
efficiency,  such  as  the  use  of 
computational  fluid  dynamics  (CFD) 
models  or  other  methods  that  would 
meet  the  data  quality  objective  (DQO)  or 
lower  confidence  limit  (LCL)  statistical 
criteria  outlined  in  Appendix  A  to 
subpart  KK  of  40  CFR  part  63  (National 
Emission  Standards  for  the  Printing  and 
,  Publishing  Industry).  Today's  proposed 
rule  would  allow  facilities  to  petition 
the  Administrator  for  use  of  aUernative 
test  methods. 

H.  How  Did  We  Select  the  Monitoring 
and  Recordkeeping  Requirements? 

We  are  proposing  monitoring  and 
recordkeeping  requirements  based  on  a 
combination  of  general  monitoring  and 
recordkeeping  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A)  and  specific 
monitoring  methods  already  in  use  at 


PCWP  plants.  The  proposed  monitoring 
requirements  we  selected  pertain  to  the 
operating  requirements  for  control 
devices  and  the  work  practice 
requirements  for  various  dryers. 

"The  proposed  recordkeeping 
requirements  include  submitting  a  copy 
of  each  notification  and  report,  as  well 
as  documentation  supporting  any  Initial 
Notification  or  Notification  of 
Compliance  Status,  according  to  the 
requirements  in  §63.10{b)(2)(xiv).  You 
would  also  have  to  keep  the  records 
specified  in  §  63.6(e)(3)  related  to 
startup,  shutdown,  and  malfunction 
(SSM),  records  of  performance  tests,  as 
required  in  §  63.7(g)(1),  and  records  for 
each  continuous  monitoring  system 
(CMS),  including  CPMS  or  CEMS.  The 
records  for  the  CMS  would  include 
records  of  the  applicable  operating 
requirements  and  monitoring  data 
required  in  today's  proposed  rule.  You 
also  would  have  to  keep  records  to 
demonstrate  compliance  with  any  work 
practice  requirements  that  apply  to  you. 

How  we  selected  the  specific 
proposed  monitoring  and  recordkeeping 
requirements  is  discussed  in  the 
following  subsections. 

1 .  Control  Device  Parameter  Monitoring 
and  Recordkeeping  Requirements 

According  to  today's  proposed  rule, 
you  would  have  the  option  of  either 
monitoring  control  device  operating 
parameters  or  operating  a  THC  CEMS  at 
the  control  device  outlet  to  demonstrate 
continuous  compliance  with  the 
operating  requirements.  The  operating 
parameters  for  thermal  oxidizers, 
catalytic  oxidizers,  and  biofilters  were 
selected  based  on  information  from  the 
questioimaire  responses  and 
information  from  other  source  categories 
regarding  the  parameters  that  are 
currently  used  as  reliable  indicators  of 
control  device  performance. 

For  thermal  oxidizers,  we  would 
require  monitoring  for  the  temperatiue 
in  the  firebox  or  in  the  ductwork 
immediately  downstream  of  the  firebox. 
A  sufficiently  high  temperature  in  the 
firebox  helps  to  ensure  complete 
combustion  of  pollutants.  We  also 
would  require  you  to  monitor  the  static 
pressure  at  the  inlet  of  the  thermal 
oxidizer  as  an  indicator  of  capture 
efficiency  and  the  process  unit  exhaust 
flow  rate  entering  the  thermal  oxidizer. 
You  may  monitor  gas  flow  rate  at  the 
thermal  oxidizer  stack  as  an  alternative 
tojnonitbring  static  pressure. 
Monitoring  of  gas  flow  or  static  pressure 
can  alert  the  operator  to  problems  such 
as  plugging  of  the  thermal  oxidizer. 
Parameter  monitoring  would  not  be 
required  for  combustion  imits  with 
greater  than  or  equal  to  44  MW  heat 


input  capacity  that  accept  process    . 
exhausts  into  the  flame  zone. 

For  catalytic  oxidizers,  we  would 
require  monitoring  of  the  temperature  at 
the  inlet  of  the  catalyst  bed.  The  rate  at 
which  pollutants  in  the  exhaust  stream 
are  oxidized.on  the  catalyst  is  greatly 
affected  by  temperature,  as  well  as  other 
parameters  (such  as  residence  time  and 
turbulence)  that  are  fixed  by  the  design 
of  the  catalytic  oxidizer.  Monitoring  of 
the  inlet  temperature  to  the  catalji^ic 
oxidizer  helps  to  ensure  that  the  system 
is  operating  as  designed  with  a 
temperatvue  high  enough  to  oxidize  the 
pollutants.  As  for  thermal  oxidizers,  we 
also  would  require  you  to  monitor  the 
static  pressure  at  the  inlet  of  the 
cataljrtic  oxidizer  or  stack  gas  flow  rate. 

If  you  operate  a  thermal  oxidizer  or 
catalytic  oxidizer,  you  would  be 
required  to  calculate  and  record  3-hour 
block  averages  of  the  operating 
parameter  values.  We  selected  the  3- 
hour  averaging  time  because  the  initial 
performance  test  provisions  in  today's 
proposed  rule  require  you  to  perform  a 
minimum  of  three  1-hour  test  runs,  and 
the  control  device  operating 
requirements  would  be  based  on  the 
average  values  obtained  using  all  test 
data  obtained  during  the  performance 
test.  Each  3-hour  average  parameter 
value  must  remain  within  the  level 
established  during  the  performance  test 
in  order  fot  you  to  demonstrate 
continuous  compliance  with  the 
operating  requirement. 

The  proposed  operating  parameters 
for  biofilters  are  based  on  information 
about  parameters  ciurently  monitored 
for  biofilters  operated  in  the  PCWP 
industry  and  on  information  supplied 
by  a  biofilter  vendor.  For  biofilters,  you 
would  be  required  to  monitor  the 
following  parameters  to  demonstrate 
continuous  compliance:  (1) 
Temperature  of  the  air  stream  entering 
the  biofilter,  (2)  pressure  drop  across  the 
media  bed,  and  (3)  pH  of  the  effluent. 
Monitoring  temperature  and  pH  help 
determine  the  health  of  the 
microorganism  population.  Extremes  in 
either  temperature  or  pH  can  slow  or 
halt  microbial  activity.  Monitoring  the 
pressure  drop  across  the  biofilter  can 
alert  the  operator  to  problems  such  as 
plugging  or  drying  of  the  bed  media. 
Because  factors  that  affect  the 
performance  of  biofilters  and  biofilter 
monitoring  methods  can  be  site  specific, 
you  would  be  allowed  to  establish  your 
biofilter  operating  parameter 
requirements  and  their  corresponding 
monitoring  methods,  monitoring 
frequencies,  and  averaging  times  based 
on  historical  biofilter  operating  records. 
We  allow  the  use  of  historical  records  in 
setting  the  biofilter  parameter  limits 
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because  establishing  limits  during  a  3- 
hoiu-  performance  test  may  not 
adequately  identify  acceptable  operating 
ranges  for  biofilter  parameters.  Some 
facilities  in  the  PCWP  industry  have 
been  operating  bioiilters  for  years,  and 
these  facilities  have  learned  through 
experience  the  most  appropriate 
monitoring  methods,  monitoring 
frequencies,  and  optimal  operating 
ranges  for  their  biofilters.  Because 
historical  biofilter  operating  records 
may  not  be  available  for  some  biofilters 
(such  as  new  biofilter  installations), 
today's  proposed  rule  would  allow  up  to 
180  days  following  the  compliance  date 
for  the  necessary  operating  data  to  be 
gathered  for  use  in  setting  parameter 
requirements.  To  ensure  compliance,  all 
historical  operating  data  used  to 
establish  the  operating  parameter  limits 
must  be  accompanied  by  performance 
test  data  for  the  same  time  period  that 
show  that  the  biofilter  was  meeting  the 
emission  limits  in  today's  proposed 
rule,  and  that  the  data  were  collected 
using  the  test  methods  in  today's 
proposed  rule.  In  addition,  you  would 
have  to  certify  that  no  modifications 
have  been  made  to  the  biofilter  or 
associated  process  unit(s)  subsequent  to 
the  date  the  historical  data  were 
collected.  Because  there  are  only  a  few 
biofilters  operating  in  the  PCWP 
industry  and  we  have  limited 
information  on  how  changes  in  biofilter 
operating  parameters  afiect  biofilter 
performance,  we  welcome  your 
comments  on  these  proposed 
monitoring  requirements  for  biofilters. 

If  you  operate  a  control  device  other 
than  a  thermal  oxidizer,  catalytic 
oxidizer,  or  biofilter,  you  would  be 
required  to  petition  the  Administrator 
for  site-specific  operating  parameters  to 
indicate  proper  operation  and  continued 
performance  of  the  control  device.  You 
would  establish  the  operating  parameter 
values  during  the  performance  test  and 
maintain  the  parameters  within  the 
range  established  during  the 
performance  test.  The  Administrator 
would  determine  whether  maximum 
value,  minimum  value,  or  atange  of 
operating  parameters  is  appropriate.  The 
Administrator  would  also  determine  th« 
appropriate  averaging  time  for  each 
monitoring  parameter  for  the  control 
device. 

If  you  comply  with  the  production- 
based  compliance  options,  then  you 
would  be  required  to  continuously 
monitor  a  process  operating  parameter 
(temperature).  You  would  monitor  dryer 
inlet  temperature  for  green  rotary 
dryers,  tube  dryers,  or  strand  dryers. 
You  would  monitor  operating 
temperature  for  hardboard  ovens,  press 
predryers,  reconstituted  wood  product 


presses,  fiberboard  mat  dryer  hot  zones, 
and  softwood  veneer  dryer  hot  zones. 
You  would  not  be  required  to  monitor 
process  parameters  for  reconstituted 
wood  product  board  coolers  or 
pressurized  refiners.  We  request 
comment  on  whether  the  temperature 
parameters  are  appropriate  for 
monitoring  to  show  compliance  with 
the  production-based  compliance 
options.  The  production-based 
compliance  options  were  developed  for 
inherently  low-emitting  process  units  or 
process  units  using  pollution 
prevention.  We  believe  that  process  unit 
HAP  emissions  are  somewhat 
dependent  on  dryer  or  press 
temperature;  however,  other  factors 
such  as  resin  HAP  content  and  percent 
of  furnish  that  enters  the  plant  already 
dried  may  also  affect  HAP  emissions.  It 
is  not  clear  what  pollution  prevention 
techniques  will  be  used  to  comply  with 
the  production-based  compliance 
options  (partly  because  pollution 
prevention  measiues  are  expected  to 
evolve  in  the  future),  therefore,  we 
request  your  feedback  on  how  facilities 
that  will  use  pollution  prevention  could 
show  continuous  compliance  with  the 
production-based  compliance  options. 

Instead  of  monitoring  process  or 
control  system  operating  parameters  for 
thermal  oxidizers,  catalytic  oxidizers, 
biofilters,  or  other  control  systems,  you 
could  choose  to  monitor  THC 
concentration  with  a  CEMS  at  the 
control  device  outlet  to  show 
compliance  with  the  operating 
requirements.  If  you  use  a  THC  CEMS, 
you  would  be  required  to  maintain  the 
average  THC  concentration  at  the 
control  device  outlet  below  the 
maximiun  THC  concentration 
established  during  the  performance  test. 
The  purpose  of  monitoring  THC 
concentration  is  to  show  compliance 
with  the  operating  requirements  (as 
opposed  to  the  compliance  options); 
thus,  you  could  use  the  THC  CEMS 
instead  of  CPMS  regardless  of  whether 
you  demonstrate  compliance  with  the 
THC,  formaldehyde,  methanol,  or  total 
HAP  compliance  options.  For  example, 
you  could  conduct  a  performance  test  to 
show  that  you  reduce  formaldehyde  by 
90  percent  while  simidtaneously 
operating  the  THC  CEMS  to  determine 
the  maximum  3-hour  block  outlet  THC 
concentration  that  would  become  your 
parameter  value  representing  your 
operating  requirement.  Generally,  the 
same  parameters  that  affect  contr«i 
device  formaldehyde,  methanol,  or  total 
HAP  reduction  efficiency  also  impact 
the  THC  reduction  efficiency;  thus,  we 
believe  that  allowing  use  of  a  THC 
CEMS  instead  of  a  operating  CPMS  to 


demonstrate  continuous  compliance 
with  the  operating  requirements  is 
appropriate.  If  you  choose  to  do  so,  you 
may  subtract  methane  fi-qm  the  THC 
concentration  measured  with  your  THC 
CEMS  (e.g.,  by  using  a  CEMS  that 
measures  TGNMO). 

Control  device  maintenance 
requirements  vary  significantly  from 
facility  to  facility.  Although  we  believe 
that  most  of  the  maintenance  activities 
can  be  accomplished  during  scheduled 
facilitywide  or  partial  shutdowns,  we 
recognize  that  some  facilities  may  need 
to  perform  more  maintenance  on  their 
control  systems  than  other  facilities  due 
to  site-specific  factors,  such  as  the 
natiue  and  quantity  of  particulate 
entering  an  RTO  or  the  ability  of  an  RTO 
to  perform  online  bakeouts  (a  feature 
often  incorporated  into  newer  RTO 
designs). . 

The  most  widely  used  add-on  control 
systems  at  PCWP  facilities  are  RTO, 
RCO,  and  biofilters.  As  with  any  control 
device  in  any  industry,  these  control 
devices  require  routine  maintenance. 
Routine  maintenance  includes  activities 
such  as  cleaning  or  replacement  of 
corroded  parts,  media  replacement, 
bakeouts  (RTO  and  RCO),  washouts 
(RTO  and  RCO),  and  cleaning  of  ducts. 
Some  PCWP  drying  processes  release 
particulates  and  salts  that  can  plug  and 
weaken  RTO  and  RCO  media  beds. 
Frequent  bakeouts  and  washouts  are 
necessary  to  combat  the  particulate  and 
salt  buildup.  Partial  or  total  media 
replacement  is  done  when  bakeouts  and 
washouts  are  no  longer  eff^ective. 

Plywood  and  composite  wood 
products  industry  representatives  have 
requested  that  today's  proposed  rule 
include  a  downtime  allowance  that 
woidd  allow  process  units  to  operate 
while  the  control  device  is  offline  for 
routine  maintenance.  After  considering 
the  available  data,  we  included  in 
today's  proposed  rule  a  routine  control 
device  maintenance  exemption.  To 
obtain  the  exemption,  you  must  explain 
to  the  Administrator  why  you  cannot 
perform  routine  control  device 
maintenance  during  process  shutdowns 
and  describe  how  you.plan  to  minimize 
emissions  to  the  greatest  extent  possible 
during  the  maintenance.  The  routine 
control  device  maintenance  exemption 
may  not  exceed  3  percent  of  annual 
operating  uptime  for  each  green  rotary 
diyer,  tube  dryer,  strand  dryer,  or 
pressurized  refiner  controlled.  The 
routine  control  device  maintenance 
exemption  is  limited  to  0.5  percent  of 
annual  operating  uptime  for  each 
softwood  veneer  dryer,  reconstituted 
wood  product  press,  reconstituted  wood 
product  board  cooler,  hardboard  oven, 
press  predryer,  or  fiberboard  mat  dryer 
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controlled.  If  your  control  device  is  used 
to  control  a  combination  of  equipment 
with  different  downtime  allowances 
[e.g.,  a  tube  dryer  and  a  press),  then  the 
highest  (i.e.,  3  percent)  downtime 
allowance  applies.  The  maximum 
percentages  of  operating  time  allowed 
for  the  routine  control  device 
maintenance  exemption  are  based  on 
ouj  independent  analysis  of  data  from 
an  extensive  control  device  downtime 
survey  conducted  by  the  PCWP 
industry. 

We  are  requesting  comment  on  the 
appropriateness  of  including  a  routine 
control  device  maintenance  exemption 
in  today's  proposed  rule  and  whether  or 
not  the  downtime  allowance  allotted  is 
appropriate  as  the  maximum  amount  of 
time  per  year  for  such  an  exemption. 
Conunenters  should  submit  information 
and  data  that  support  their  comments 
such  as  detailed  maintenance  records 
and  descriptions  of  the  add-on  control 
systems,  sources  controlled  by  the 
control  system,  and  any  particulate 
removal  devices  that  precede  the  control 
system. 

2.  Monitoring  and  Recordkeeping 
Requirements  for  Process  Units  Without 
Add-On  Control  Devices 

If  you  comply  with  the  production- 
based  compliance  options  in  today's 
proposed  rule  without  using  an  add-on 
control  system,  then  you  would  be 
required  to  monitor  and  record  process 
unit  operating  parameters.  For  most 
process  imits,  temperature  would  be  the 
required  process  monitoring  parameter. 
Although  HAP  emissions  vary  within 
and  among  process  units  and  no  one 
process  parameter  is  responsible  for 
these  variations,  we  selected 
temperature  as  the  proposed  required 
process  monitoring  parameter  for  most 
process  units.  We  chose  operating 
temperature  because  it  affects  HAP 
emissions  and  can  be  controlled  and 
monitored  relatively  easily. 

As  for  the  control  device  operating 
requirements,  you  could  choose  to 
monitor  THC  concentration  using  a 
CEMS  at  the  process  unit  outlet  instead 
of  monitoring  process  unit  temperature. 
If  you  use  a  THC  CEMS,  you  would  be 
required  to  maintain  the  average  THC 
concentration  at  the  process  unit  outlet 
below  the  maximum  THC  concentration 
established  during  the  performance  test. 

If  you  elect  to  use  emissions 
averaging,  you  would  not  be  required  to 
monitor  process  parameters  for  those 
uncontrolled  process  units  that  are  used 
to  generate  debits.  However,  when  you 
determine  the  total  HAP  emissions  from 
these  uncontrolled  process  units,  you 
would  have  to  perform  the  emissions 
measurements  under  representative 


operating  conditions,  and  you  would  be 
required  to  keep  records  of  the  hours  of 
operation  for  these  uncontrolled  process 
units. 

3.  Monitoring  and  Recordkeeping 
Requirements  for  Dry  Rotary  Dryer 
Work  Practice  Requirements 

Rotary  dryers  that  meet  the  definition 
of  "dry  rotary  dryers"  in  today's 
proposed  rule  would  not  be  subject  to 
the  proposed  control  requirements. 
Green  rotary  dryers  and  dry  rotary 
dryers  are  essentially  the  same  in  terms 
of  equipment  design.  The  differences 
between  the  two  types  of  dryers  are 
operational.  Green  rotary  dryers  are 
used  to  dry  green  furnish,  and  dry  rotary 
dryers  are  used  to  dry  furnish  that  has 
been  previously  dried.  Green  rotary 
dryers  are  defined  as  dryers  that  dry 
wood  particles  that  have  a  moisture 
content  greater  than  30  percent  on  a  dry 
basis  or  operate  at  an  inlet  dryer 
temperature  greater  than  600°  F. 
Conversely,  dry  rotary  dryers  dry  wood 
particles  that  have  a  moisture  content 
less  than  or  equal  to  30  percent  on  a  dry 
basis  and  operate  at  an  inlet  dryer 
temperature  less  than  or  equal  to  600° 
F.  The  30  percent  moistiu*  and  600°  F 
values  were  selected  for  the  definitions 
of  dry  and  green  rotary  dryers  based  on 
values  reported  in  literature,  in  the 
questioimaire  responses,  and  in  the 
emissions  test  reports. 

Because  the  differences  in  dry  rotary 
dryers  and  green  rotary  dryers  are 
operational,  we  are  including 
monitoring  requirements  for  dry  rotary 
dryers  in  today's  proposed  rule  that 
would  ensure  that  these  dryers  operate 
as  dry  rotary  dryers  on  a  continuous 
basis.  If  you  own  or  operate  a  dry  rotary 
dryer,  you  would  be  required  to 
continuously  monitor,  calculate,  and 
record  the  24-hour  average  dryer  inlet 
temperature  and  the  24-hour  average 
moistxu^  content  of  the  incoming  wood 
particles.  In  addition  to  monitoring 
dryer  inlet  temperatiue  and  furnish 
moisture,  you  would  be  required  to  take 
representative  grab  samples  of  wood 
psuticles  at  the  dryer  inlet  once  each  day 
of  dryer  operation  and  manually 
determine  the  moisture  content  of  the 
sample  on  a  dry  basis.  We  have 
included  the  grab  samplihg  requirement 
as  a  means  of  checking  the  accuracy  of 
the  correlation  between  the  moistiue 
content  measiu-ed  by  the  continuous 
moisture  sensor  and  the  dry  basis 
moisture  content  manually  determined 
using  a  grab  sample.  The  continuous 
moisture  sensors  measiu^e  moisture  level 
as  the  ratio  of  the  weight  of  water  to  the 
volume  of  wood  (in  the  sensing  zone). 
Today's  proposed  rule  defines  moisture 
content,  on  a  dry  ba$is,  as  the  ratio  of 


the  weight  of  water  to  the  weight  of  dry 
wood,  multiplied  by  100. 

The  requirements  for  the  continuous 
moisture  sensor  and  the  grab  sample 
requirement  are  specified  in 
§  63.2268(f).  We  plan  to  add 
performance  specifications  for  the 
continuous  moisture  sensor  to  include 
such  parameters  as  the  amount  of  drift 
allowed.  We  request  comment  on  drift 
and  any  other  performance 
specifications  that  shoidd  be  added  to 
ensure  moisture  content  is  being 
measured  accurately,  to  ensure 
flexibility  in  the  type  of  continuous 
moisture  sensor  that  can  be  used  by  a 
facility,  and  to  ensure  compliance  and 
enforceability.  We  also  plan  to  add 
specifications  to  the  grab  sample 
requirements,  such  as  including  the 
period  of  time  a  sample  must  maintain 
a  constant  weight.  We  request  comment 
on  what  this  period  of  time  should  be 
and  any  other  specifications  that  should 
be  added  to  ensiu-e  accurate  and  precise 
results. 

However,  if  you  choose  or  are 
required  by  some  other  regulatory  action 
to  install  a  control  device  designed  to 
reduce  VOC  or  HAP  emissions  from  a 
dry  rotary  dryer,  you  would  be 
exempted  from  the  process  monitoring 
requirements  for  dry  rotary  dryers  in 
today's  proposed  rule. 

4.  Monitoring  and  Recordkeeping 
Requirements  for  Veneer  Redxyer  Work 
Practice  Requirements 

Veneer  dryers  that  meet  the  definition 
of  "veneer  redryers"  in  today's 
proposed  rule  would  not  be  subject  to 
the  proposed  control  requirements.  Like 
the  differences  between  green  and  dry 
rotary  particle  dryers,  the  differences 
between  veneer  dryers  and  veneer 
redryers  are  operational.  Veneer  dryers 
are  used  to  dry  green  veneer,  and  veneer 
redryers  are  used  to  redry  veneer  that 
has  been  previously  dried  but  requires 
some  additional  moisture  reduction. 
Thus,  in  today's  proposed  rule,  veneer 
redryers  are  defined  as  veneer  dryers 
with  an  inlet  veneer  moistiue  content  of 
less  than  25  percent  (by  weight,  dry 
basis).  The  25  percent  value  was 
selected  as  the  criterion  for 
distinguishing  between  veneer  dryers 
and  veneer  redryers  because  25  percent 
was  the  highest  reported  veneer  dryer 
outlet  moistiue  content  in  responses  to 
a  svirvey.  If  you  own  or  operate  a  veneer 
redryer,  you  would  be  required  to 
continuously  monitor,  calculate,  and 
record  the  24-hour  average  inlet  veneer 
moisture  content  to  show  that  you 
continuously  meet  the  definition  of  a 
veneer  redryer. 

For  purposes  of  today's  proposed  rule, 
process  units  heated  by  microwaves  or 
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radio  frequency  that  are  used  to  remove 
moisture  from  veneer  are  not  considered 
to  be  veneer  dryers  or  veneer  redryers, 
although  these  process  units  are 
typically  used  to  redry  veneer. 
Emissions  test  data  from  the  NCASI 
sampling  program  indicate  that 
emissions  from  radio  frequency  veneer 
redryers  are  minimal  compared  to  the 
emissions  frt)m  veneer  dryers  heated  by 
conventional  means  (such  as  direct 
firing  or  steam  heating).  Thus,  the 
monitoring  requirements  for  veneer 
redryers  described  above  would  not 
apply  to  process  units  that  dry  or  redry 
veneer  using  microwaves  or  radio 
frequency. 

5.  Monitoring  and  Recordkeeping 
Requirements  for  Hardwood  Veneer 
Dryer  Work  Practice  Requirements 

Veneer  dryers  that  meet  the  definition 
of  "hardwood  veneer  dryer"  in  today's 
proposed  rule  would  not  be  subject  to 
the  proposed  control  requirements. 
Hardwood  veneer  dryers  are  defined  in 
the  proposed  rule  as  veneer  dryers  that 
process  less  than  30  percent  softwood 
species  on  an  annual  volume  basis.  If 
you  own  or  operate  a  hardwood  veneer 
dryer,  you  would  be  required  to  keep  a 
record  (such  as  a  purchase  or 
production  record)  of  the  annual 
volume  percentage  of  softwood  species 
processed  in  the  dryer  to  show  that  your 
dryer  continuously  meets  the  definition 
of  a  hardwood  veneer  dryer. 

6.  Monitoring  and  Recordkeeping 
Requirements  for  Softwood  Veneer 
Dryer  Work  Practice  Requfrements 

The  proposed  work  practice 
requirement  for  softwood  veneer  dryers 
is  to  minimize  fugitive  emissions  from 
the  dryer  doors  and  green  end.  If  you 
own  or  operate  a  softwood  veneer  dryer, 
you  would  be  required  to  develop  a  plan 
for  minimizing  fugitive  emissions  from 
the  dryer,  and  you  would  have  to  keep 
records  to  document  that  you  are 
following  your  plan  to  show  continuous 
compliance  with  the  work  practice 
requirement. 

7.  Additional  Recordkeeping 
Requirements  for  Soiuces  Complying 
Widi  Emissions  Averaging  Alternative 

If  you  comply  with  the  emissions 
averaging  provisions,  you  would  be 
required  to  keep  records  of  all 
information  necessary  to  calcidate 
debits  and  credits,  including  records  of 
your  process  unit  operating  hours, 
records  of  total  HAP  measurements  for 
debit-generating  process  units,  and 
records  of  performance  tests  for  credit- 
generating  process  units.  You  would 
also  have  to  keep  monitoring  records  for 


add-on  control  systems  used  to  control    . 
credit-generating  process  units. 

/.  How  Did  We  Select  the  Notification 
and  Reporting  Requirements? 

We  selected  the  proposed  notification 
and  reporting  requirements  based  on 
requirements  in  the  NESHAP  General 
Provisions  (40  CFR  part  63,  subpart  A) 
and  specific  requfrements  for  the  PCWP 
soiu-ce  category. 

The  notification  requirements  that  we 
are  proposing  include  Initial 
Notifications,  notification  of 
performance  test.  Notification  of 
Compliance  Status,  and  notification 
dates.  These  notification  requfrements 
are  based  on  requirements  in  §§  63.7(b) 
and  (c),  63.8(e)  and  (f),  63.9(b)  through 
(h),  and  63.10(d)(2). 

In  addition,  we  selected  notification 
requfrements  for  the  emissions 
averaging  provisions.  If  you  comply 
with  the  emissions  averaging 
provisions,  you  would  have  to  submit 
an  EAP  to  the  Administrator  for 
approval  at  least  1  year  prior  to  the 
compliance  date,  or  1  year  prior  to  the 
date  you  would  begin  using  an 
emissions  average  to  comply  with  the 
proposed  rule,  whichever  is  later.  The 
EAP  would  have  to  be  submitted  prior 
to  the  date  you  would  begin  using  an 
emissions  average  so  that  the 
Administrator  would  have  time  to 
review  and  approve  or  disapprove  the 
plan,  and  so  that  you  would  have  time 
to  ensure  that  the  emissions  credits 
would  equal  or  exceed  the  emissions 
debits. 

The  proposed  reporting  requirements 
that  we  selected  include  semiannual 
compliance  reports,  required  in 
§  63.10(e)(3),  and  immediate  SSM 
reports,  required  in  §  63.10(d)(5)(ii).  If 
there  are  no  deviations  from  the 
compliance  options,  operating 
requfrements,  or  work  practice 
requirements  dvuing  the  reporting 
period,  then  you  would  only  be  required 
to  include  a  statement  that  there  were 
no  deviations  in  yoiu  semiaimual 
compliance  report.  If  there  are 
deviations  from  the  compliance  options, 
operating  requirements,  or  work 
practice  requirements  during  a  reporting 
period,  then  you  would  be  required  to 
submit  the  information  required  in 
today's  proposed  rule  in  your 
semiannual  compliance  report.  If  you 
have  a  startup,  shutdown  or 
malfunction  during  the  reporting 
period,  and  you  take  actions  consistent 
with  your  SSM  plan  (SSMP),  then  your 
compliance  report  would  have  to 
include  the  information  in 
§63.10(d)(5)(i).  The  submittal  date  for 
the  compliance  report  is  based  on 
information  in  §  63.10(e)(3)(v}.    . 


If  there  is  a  startup,  shutdown,  or 
malfunction  during  the  reporting 
period,  and  you  take  actions 
inconsistent  with  the  SSMP,  then  you 
would  be  required  to  submit  an 
immediate  SSM  report.  The  report 
would  have  to  include  the  actions  taken 
for  the  event  and  the  information 
provided  in  §63.10(d)(5)(ii).  The 
submittal  date  for  the  immediate  SSM 
report  is  based  on  §63.10(d)(5)(ii).  For 
facilities  complying  with  the  emissions 
averaging  provisions,  the  semiannual 
compliance  report  would  have  to 
contain  calculations  showing  that  the 
AMR  equals  or  exceeds  the  RMR  in 
addition  to  the  requirements  outlined 
above  for  semiannual  compliance 
reports. 

We  have  included  a  routine  control 
device  maintenance  exenjption  in 
today's  proposed  rule  to  provide  an 
allowance  for  control  device  downtime 
associated  with  routine  maintenance 
such  as  bakeouts,  washouts,  and  media 
replacement.  We  would  like  to  clarify 
that  there  will  also  be  instances  when  a 
control  device  is  offline  for  correction  of 
malfunctions  such  as  electrical 
problems,  mechanical  problems,  utility 
supply  problems,  pre-filer  upsets, 
production  malfuilctions  (e.g.,  dryer 
fires),  and  weather-related  problems. 
Because  these  malfunctions  are  sudden, 
infrequent,  and  not  reasonably 
preventable,  they  would  be  covered 
imder  the  SSM  provisions  of  today's 
proposed  rule.  In  addition,  control 
dfevice  downtime  due  to  process  upsets 
that  require  shutdown  and  restarting  of 
equipment  would  be  covered  under  the 
SSM  provisions. 

IV.  Siunmary  of  Environmental,  Energy 
and  Economic  Impacts 

A.  How  Many  Facilities  Are  Impacted  by 
This  Proposed  Rule? 

This  proposed  rule  is  expected  to. 
affect  an  estimated  223  existing  major   * 
soiut:e  facilities  that  manufacture 
PCWP.  The  impacted  facilities  generally 
manufacture  one  or  more  of  the 
following  products:  softwood  plywood, 
softwood  veneer,  medium  density        .^ 
fiberboard  (MDF),  oriented  strandboard' 
(OSB),  particleboard,  hardboard, 
laminated  strand  lumber,  and  laminated 
veneer  Ixunber.  The  number  of  impacted 
facilities  was  determined  based  on  the 
estimated  potential  to  emit  (i.e., 
uncontrolled  HAP  emissions)  from  each 
facility  and  whether  or  not  the  faciUty 
already  operates  confrol  systems 
necessary  to  meet  the  proposed 
standards.  Facilities  with  estimated 
potential  to  emit  25  tons  or  more  of  total 
HAP  or  10  or  more  tons  of  an  individual 
HAP  are  major  sources  of  HAP  and  are 
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subject  to  today's  proposed  rule.  Of  the 
estimated  223  facilities  affected  by  this 
proposed  rule,  an  estimated  166  are 
expected  to  install  add-on  control 
systems  to  reduce  emissions.  The 
remaining  facilities  already  have 
installed  add-on  controls,  do  not  have 
any  process  units  subject  to  the 
compliance  options,  or  are  expected  to 
comply  with  work  practice 
requirements  only. 

The  environmental  and  cost  impacts 
presented  in  this  preamble  represent  the 
estimated  impacts  for  the  223  facilities. 
The  impact  estimates  were  based  on  the 
use  of  RTOs  (or  in  some  cases  a 
combination  WESP  and  RTO)  because 
RTOs  are  the  most  prevalent  HAP 
emissions  control  technology  used  in 
the  PCWP  industry.  However, 
technologies  other  than  RTOs  could  be 
used  to  comply  with  today's  proposed 
standards.  For  a  facility  that  we  believe 
already  achieves  the  emissions 
reductions  required  by  today's  proposed 
rule,  only  recordkeeping  cost  impacts 
were  estimated. 

The  number  of  affected  facilities 
presented  above  (223)  does  not  include 
major  source  facilities  with  lumber  kilns 
that  are  not  otherwise  PCWP  facilities. 
Some  of  these  facilities  may  be  major 
sources  of  HAP  emissions  due  to  lumber 
drying  operations.  Because  today's 
proposed  rule  contains  no  control 
requirements  for  lumber  kilns,  we 
expect  there  to  be  no  cost, 
environmental,  or  energy  impacts 
associated  with  today's  proposed  rule 
for  these  facilities. 

B.  What  Are  the  Air  Quality  Impacts? 

We  estimate  nationwide  baseline  HAP 
emissions  from  the  PCWP  source 
category  to  be  17,000  Mg/yr  (19.000 
tons/yr)  at  the  current  level  of  control. 
We  estimate  that  the  proposed  standards 
would  reduce  total  HAP  emissions  from 
the  PCWP  soiuce  category  by  about 
9,700  Mg/yr  (11,000  tons/yr).  In 
addition,  we  estimate  that  the  proposed 
standards  would  reduce  VOC  emissions 
(approximated  as  THC)  by  about  25,000 
Mg/yr  (27,000  tons/yr)  from  a  baseline 
level  of  45,000  Mg/yr  (50.000  tons/yr). 

In  addition  to  reducing  emissions  of 
HAP  and  VOC,  the  proposed  standards 
would  also  reduce  emissions  of  criteria 
pollutants,  such  as  carbon  monoxide 
(CO)  from  direct-fired  emission  sources 
and  particulate  matter  less  than  10 
microns  in  diameter  (PMio).  We 
estimate  that  the  proposed  standards 
would  reduce  CO  emissions  by  about 
10.000  Mg/yr  (11,000  tons/yr).  We 
estimate  that  the  proposed  standards 
would  reduce  PMio  emissions  by  about 
11,000  Mg/yr  (13,000  tons/yr). 


Combustion  of  exhaust  gases  in  an 
RTO  generates  some  emissions  of 
nitrogen  oxides  (NOx).  We  estimate  that 
the  nationwide  increase  in  NOx 
emissions  due  to  the  use  of  RTOs  would 
be  about  4.300  Mg/yr  (4,800  tons/yr). 
This  estimated  increase  in  NOx 
emissions  may  be  an  overestimate 
because  some  plants  may  select  control 
technologies  other  than  RTOs  to  comply 
with  the  proposed  standards. 

Indirect  air  impacts  of  today's 
proposed  rule  would  result  from 
increased  electricity  usage  associated 
with  operation  of  control  devices. 
Assuming  that  plants  will  purchase 
electricity  from  a  power  plant,  we 
estimate  that  the  proposed  standards 
may  increase  secondary  emissions  of 
criteria  pollutants  such  as  PMio,  sulfur 
dioxide  (SO2).  NOx,  and  CO  from  power 
plants  by  about  6,200  Mg/yr  (6.900  tons/ 
yr). 

C.  What  Are  the  Water  Quality  Impacts? 

Wastewater  is  produced  from  WESP 
blowdown,  washing  out  of  RTOs,  and 
biofilters.  We  based  all  of  our  impact 
estimates  on  the  use  of  RTOs  (with  or 
without  a  WESP  upstream  depending  on 
the  process  unit).  We  estimate  that  the 
wastewater  generated  from  WESP 
blowdown  and  RTO  washouts  would 
increase  by  about  43  thousand  cubic 
meters  per  year  (mVyr)(ll  million  gal/ 
yr)  as  a  result  of  today's  proposed  rule. 
Facilities  would  likely  dispose  of  this 
wastewater  by  sending  it  to  a  municipal 
treatment  facility,  evaporating  it  onsite, 
incinerating  it  in  an  onsite  boiler, 
reusing  it  onsite  (e.g.,  in  log  vats  or  resin 
mix),  or  hauling  it  off  site  for  spray 
irrigation. 

D.  What  Are  the  Solid  Waste  Impacts? 

Solid  waste  is  produced  in  the  form 
of  solids  from  WESPs  and  by  RTO  or 
RCO  media  replacement.  We  estimate 
that  4.500  Mg/yr  (5,000  tons/yr)  of  solid 
waste  would  be  generated  as  a  result  of 
today's  proposed  rule.  This  solid 
material  may  be  disposed  of  in  a  landfill 
or  used  for  other  purposes.  Some  PCWP 
facilities  have  been  able  to  use  RTO  or 
RCO  media  as  aggregate  in  onsite 
roadbeds.  Some  facilities  have  also  been 
able  to  identify  a  beneficial  reuse  for 
wet  control  device  solids  (such  as  giving 
them  away  to  local  farmers  for  soil 
amendment). 

E.  What  Are  the  Energy  Impacts? 

The  overall  energy  demand  (i.e., 
electricity  and  natural  gas)  is  expected 
to  increase  by  about  4.3  million 
gigajoules  per  year  (GJ/yr)  (4.1  trillion 
British  thermal  units  per  year  (Btu/yr)) 
nationwide  under  the  proposed 
standards.  The  estimated  increase  in  the 


energy  demand  is  based  on  the 
electricity  requirements  associated  with 
RTOs  and  WESPs  and  the  fuel 
requirements  associated  with  RTOs. 
Electricity  requirements  are  expected  to 
increase  by  about  718  gigawatt  hours 
per  year  (Gwh/yr)  under  the  proposed 
standards.  Natxual  gas  requirements  are 
expected  to  increase  by  about  45  million 
mVyr  (1.6  billion  cubic  feet  per  year 
(ft^/yr))  under  the  proposed  standards. 

F.  What  Are  the  Cost  Impacts? 

The  cost  impacts  estimated  for  today's 
proposed  rule  represent  a  high-end 
estimate  of  costs.  Although  the  use  of 
RTO  technology  to  reduce  HAP 
emissions  represents  the  most  expensive 
compliance  option,  we  based  oiu 
nationwide  cost  estimates  on  the  use  of 
RTO  technology  at  all  of  the  impacted 
facilities  because:  (1)  RTO  technology 
can  be  used  to  reduce  emissions  from  all 
types  of  PCWP  process  units;  and  (2)  we 
could  not  accurately  predict  which 
facilities  would  use  emissions  averaging 
or  production-based  emissions  limits  or 
install  less  expensive  add-on  control 
devices,  such  as  RCO  and  biofilters. 
Therefore,  our  cost  estimates  are  likely 
to  be  overstated,  as  we  anticipate  that 
owners  and  operators  of  impacted 
sources  will  take  advantage  of  available 
cost  saving  opportunities, 

The  high-end  estimated  total  capital 
costs  of  today's  proposed  rule  are  $479 
million.  These  capital  costs  apply  to 
existing  sources  and  include  the  costs  to 
purchase  and  install  both  the  RTO 
equipment  (and  in  some  cases,  a  WESP 
upstream  of  the  RTO)  and  the 
monitoring  equipment,  and  the  costs  of 
performance  tests.  Permanent  total 
enclosure  costs  are  also  included  for 
reconstituted  wood  products  presses. 

The  high-end  estimated  annualized 
costs  of  the  proposed  standards  are  $142 
million.  The  annualized  costs  account 
for  the  annualized  capital  costs  of  the 
control  and  monitoring  equipment, 
operation  and  maintenance  expenses, 
and  recordkeeping  and  reporting  costs. 
Potential  control  device  cost  savings 
and  increased  recordkeeping  and 
reporting  costs  associated  with  today's 
proposed  emissions  averaging 
alternative  standard  are  not  accounted 
for  in  either  the  capital  or  aimualized 
cost  estimates. 

G.  Can  We  Achieve  the  Goals  of  the 
Proposed  Rule  in  a  Less  Costly  Manner? 

We  have  made  every  effort  in 
developing  this  proposal  to  minimize 
the  cost  to  the  regulated  commimity  and 
allow  maximum  flexibility  in 
compliance  options  consistent  with  our 
statutory  obligations.  We  recognize, 
however,  that  the  proposal  may  still 
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require  some  facilities  to  take  costly 
steps  to  further  control  emissions  even 
though  those  emissions  may  not  result 
in  exposures  which  could  pose  an 
excess  individual  lifetime  cancer  risk 
greater  than  one  in  one  million,  or 
which  exceed  thresholds  determined  to 
provide  an  ample  margin  of  safety  for 
protecting  public  health  and  the 
envirorunent  from  the  effects  of 
hazardous  air  pollutants.  We  are, 
therefore,  specifically  soliciting 
comment  on  whether  there  are  further 
ways  to  structure  the  proposed  rule  to 
focus  on  the  facilities  which  pose 
significant  risks  and  avoid  the 
imposition  of  high  costs  on  facilities 
that  pose  little  risk  to  public  health  and 
the  environment. 

Representatives  of  the  plywood  and 
composite  wood  products  industry 
provided  EPA  with  descriptions  of  three 
mechanisms  that  they  believed  could  be 
used  to  implement  more  cost-effective 
reductions  in  risk.  The  docket  for 
today's  proposed  rule  contains  "white 
papers"  prepared  by  industry  that 
outline  their  proposed  approaches  (see 
docket  niunber  A-98-44,  Item  #  Il-D- 
525).  These  approaches  could  be 
effective  in  focusing  regulatory  controls 
on  facilities  that  pose  significant  risks 
and  avoiding  the  imposition  of  high 
costs  on  facilities  that  pose  little  risk  to 
public  health  or  the  environment,  and 
we  are  seeking  public  conunent  on  the 
utility  of  each  of  these  approaches  with 
respect  to  this  proposed  rule. 

One  of  the  approaches,  an 
applicability  cutoff  for  threshold 
pollutants,  would  be  implemented 
under  the  authority  of  CAA  section 
112(d)(4);  the  second  approach, 
subcategorization  and  delisting,  would 
be  implemented  under  the  authority  of 
CAA  section  112(c)(1)  and  (c)(9);  and, 
the  third  approach,  would  involve  the 
use  of  a  concentration-based 
applicability  threshold.  We  are  seeking 
comment  on  whether  these  approaches 
are  legally  justified  and,  if  so,  we  ask  for 
information  that  could  be  used  to 
support  such  approaches. 

Tne  maximum  achievable  control 
technology,  or  MACT,  program  outlined 
in  CAA  section  112(d)  is  intended  to 
reduce  emissions  of  HAP  through  the 
application  of  MACT  to  major  sources  of 
toxic  air  pollutants.  Section  112(c)(9)  is 
intended  to  allow  EPA  to  avoid  setting 
MACT  standards  for  categories  or 
subcategories  of  sources  that  pose  less 
than  a  specified  level  of  risk  to  public 
health  and  the  environment.  The  EPA 
requests  comment  on  whether  the 
approaches  described  here 
appropriately  rely  on  the  provisions  of 
CAA  section  112.  While  the  approaches 
focus  on  assessing  the  inhalation 


exposures  of  HAP  emitted  by  a  source, 
EPA  specifically  requests  comment  on 
the  appropriateness  and  necessity  of 
extending  these  approaches  to  account 
for  non-inhalation  exposures  or  to 
account  for  adverse  enviroiunental 
impacts.  In  addition  to  the  specific 
requests  for  comment  noted  in  this 
section,  we  are  also  interested  in  any 
information  or  comment  concerning 
technical  limitations,  environmental 
and  cost  impacts,  compliance  assurance, 
legal  rationale,  and  implementation 
relevant  to  the  identified  approaches. 
We  also  request  comment  on 
appropriate  practicable  and  verifiable 
methods  to  ensure  that  sources' 
emissions  remain  below  levels  that 
protect  public  health  and  the 
environment.  We  will  evaluate  all 
comments  before  determining  whether 
either  of  the  three  approaches  will  be 
iricluded  in  the  final  rule. 

1 .  Industry  Emissions  and  Potential 
Health  Effects 

For  the  PCWP  source  category,  six 
HAP  make  up  about  96  percent  of  the 
total  organic  HAP  (i.e.,  does  not  include 
metals  that  are  HAP).  Those  six  HAP  are 
methanol,  formaldehyde,  acetaldehyde, 
phenol,  acrolein,  and  propionaldehyde. 
All  HAP  are  not  emitted  by  all  sources. 
However,  all  of  the  223  major  sources 
emit  all  six  of  the  predominant  HAP, 
with  a  few  exceptions.  Some  engineered 
wood  plants  do  not  emit  phenol;  these 
plants  are  major  sources  but  would  not 
be  affected  by  the  proposed  rule  because 
they  have  no  equipment  subject  to  the 
proposed  rule.  Also,  several 
particleboard  plants  do  not  emit 
propionaldehyde;  these  particleboard 
plants  have  dry  rotary  particle  dryers  (as 
opposed  to  green  particle  dryers),  which 
are  not  subject  to  control  requirements. 
(For  more  information,  see  section 
III.C.3). 

In  accordance  with  section  112(k), 
EPA  developed  a  list  of  33  HAP  which 
present  the  greatest  threat  to  public 
health  in  the  largest  number  of  urban 
areas.  Some  of  the  PCWP  HAP  are 
included  on  this  list  for  the  EPA's  Urban 
Air  Toxics  Program.  These  HAP  include 
three  of  the  six  most  predominant 
PCWP  HAP  (acetaldehyde,  acrolein,  and 
formaldehyde).  Additional  urban  HAP 
that  may  be  emitted  by  PCWP  facilities 
include  benzene,  carbon  tetrachloride, 
chloroform,  and  methylene  chloride. 

In  November  1998,  EPA  published  "A 
Multimedia  Strategy  for  Priority 
Persistent,  Bioaccumulative,  and  Toxic 
(PBT)  Pollutants."  The  organic  HAP 
emitted  by  PCWP  facilities  do  not 
appear  on  the  published  list  of  PBT 
compounds  referenced  in  the  EPA 
strategy. 


To  estimate  the  potential  baseline 
risks  posed  by  the  PCWP  source 
category  and  the  potential  impact  of 
applicability  cutoffs,  EPA  performed  a 
"rough"  risk  assessment  for  185  of  the 
223  facilities  in  the  PCWP  source 
category.  The  HAP  included  in  the 
assessment  were  acetaldehyde,  acrolein, 
benzene,  formaldehyde,  manganese, 
methanol,  methylene  chloride,  and 
phenol.  Of  these  HAP,  four  are  presently 
not  considered  to  have  thresholds  for 
cancer  effects:  acetaldehyde,  benzene, 
formaldehyde,  and  methylene  chloride. 

Of  the  185  facilities  assessed,  148 
facilities  were  found  to  pose  cancer 
risks  equal  to  or  greater  than  one  in  one 
million  to  their  surrounding  population. 
Forty-six  facilities  were  predicted  to 
pose  cancer  risks  of  one  in  100,000  or 
greater,  and  two  PCWP  facilities  were 
found  to  pose  cancer  risks  equal  to  or 
greater  than  one  in  10,000. 

2.  Applicability  Cutoffs  for  Threshold 
Pollutants  Under  Section  112(d)(4)  of 
the  CAA 

The  first  approach  is  an  "applicability 
cutoff*  for  threshold  pollutants  that  is 
based  on  EPA's  authority  under  CAA 
section  112(d)(4)  to  establish  standards 
for  HAP  which  are  "threshold 
pollutants."  A  "threshold  pollutant"  is 
one  for  which  there  is  a  concentration 
or  dose  below  which  adverse  effects  are 
not  expected  to  occur  over  a  lifetime  of 
exposure.  For  such  pollutants,  section 
112(d)(4)  allows  EPA  to  consider  the 
threshold  level,  with  an  ample  margin 
of  safety,  when  establishing  emission 
standards.  Specifically,  section 
112(d)(4)  allows  EPA  to  establish 
emission  standards  that  are  not  based 
upon  the  MACT  specified  under  section 
112(d)(2)  for  pollutants  for  which  a 
health  threshold  has  been  established. 
Such  standards  may  be  less  stringent 
than  MACT.  Historically,  EPA  has 
interpreted  section  112(d)(4)  to  allow 
categories  of  sources  that  emit  only 
threshold  pollutants  to  avoid  further 
regulation  if  those  emissions  result  in 
ambient  levels  that  do  not  exceed  the 
threshold,  with  an  ample  margin  of 
safety. ' 

A  different  interpretation  would  allow 
us  to  exempt  individual  facilities  within 
a  source  category  that  meet  the  section 
112(d)(4)  requirements.  There  are  three 
potential  scenarios  under  this 
interpretation  of  the  section  112(dJ(4) 
provision.  One  scenario  would  allow  an 
exemption  for  individual  facilities  that 
emit  only  threshold  pollutants  and  can 
demonstrate  that  their  emissions  of 


>  See  63  FR  18754,  18765-66  {April  15,  1998) 
(Pulp  and  Paper  Combustion  Sources  Proposed 
NESHAP) 
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threshold  pollutants  would  not  result  in 
air  concentrations  above  the  threshold 
levels,  with  an  ample  margin  of  safety, 
even  if  the  category  is  otherwise  subject 
to  MACT.  A  second  scenario  would 
allow  the  section  112(d)(4)  provision  to 
be  applied  to  both  threshold  and  non- 
threshold  pollutants,  using  the  one  in  a 
million  cancer  risk  level  for 
decisionmaking  for  non-threshold 
pollutants.  A  third  scenario  would 
allow  a  section  112(d)(4)  exemption  at 
a  facility  that  emits  both  threshold  and 
non-threshold  pollutants.  For  those 
emission  points  where  only  threshold 
pollutants  are  emitted  and  where 
emissions  of  the  threshold  pollutants 
would  not  result  in  air  concentrations 
above  the  threshold  levels,  with  an 
ample  margin  of  safety,  those  emission 
points  could  be  exempt  from  the  MACT 
standard.  The  MACT  standard  would 
still  apply  to  non-threshold  emissions 
from  odier  emission  points  at  the 
source.  For  this  third  scenario,  emission 
points  that  emit  a  combination  of 
threshold  and  non-threshold  pollutants 
that  are  co-controlled  by  MACT  would 
still  be  subject  to  the  MACT  level  of 
control.  However,  any  threshold  HAP 
eligible  for  exemption  under  section 
112(d)(4)  that  are  controlled  by  control 
devices  different  from  those  controlling 
non-threshold  HAP  would  be  able  to  use 
the  exemption,  and  the  facility  would 
still  be  subject  to  the  provisions  of  the 
standard  that  control  non-threshold 
pollutants  or  that  control  both  threshold 
and  non-threshold  pollutants. 


Estimation  of  hazard  quotients  and 
hazard  indices.  Under  the  section 
112(d)(4)  approach,  EPA  would  have  to 
determine  that  emissions  of  each  of  the 
threshold  pollutants  emitted  by  PCWP 
soiuces  at  the  facility  do  not  result  in 
exposures  which  exceed  the  threshold 
levels,  with  an  ample  margin  of  safety. 
The  common  approach  for  evaluating 
the  potential  hazard  of  a  threshold  air 
pollutant  is  to  calculate  a  "hazard 
quotient"  by  dividing  the  pollutant's 
inhalation  exposure  concentration 
(often  assumed  to  be  equivalent  to  its 
estimated  concentration  in  air  at  a 
location  where  people  could  be 
exposed)  by  the  pollutant's  inhalation 
Reference  Concentration  (RfC).  An  RfC 
is  defined  as  an  estimate  (with 
uncertainty  spanning  perhaps  an  order 
of  magnitude)  of  a  continuous 
inhalation  exposure  that,  over  a  lifetime, 
likely  would  not  result  in  the 
occurrence  of  adverse  health  effects  in 
hiunans,  including  sensitive 
individuals.  The  EPA  typically 
establishes  an  RfC  by  applying 
uncertainty  factors  to  the  critical  toxic 
effect  derived  from  the  lowest-  or  no- 
observed-adverse-effect  level  of  a 
pollutant.  2  A  hazard  quotient  less  than 
one  means  that  the  exposiue 
concentration  of  the  pollutant  is  less 
than  the  RfC  and,  therefore,  presumed  to 
be  without  appreciable  risk  of  adverse 
health  effects.  A  hazard  quotient  greater 
than  one  means  that  the  exposure 
concentration  of  the  pollutant  is  greater 
than  the  RfC.  Further,  EPA  guidance  for 
assessing  exposures  to  mixtiues  of 


threshold  pollutants  recommends 
calculating  a  "hazard  index"  by 
summing  the  individual  hazard 
quotients  for  those  pollutants  in  the 
mixture  that  affect  the  same  target  organ 
or  system  by  the  same  mechanism.^ 
Hazard  index  (HI)  values  would  be 
interpreted  similarly  to  hazard 
quotients;  values  below  one  would 
generally  be  considered  to  be  without 
appreciable  risk  of  adverse  health 
effects,  and  values  above  one  would 
generally  be  cause  for  concern. 

For  the  determinations  discussed 
herein,  EPA  would  generally  plan  to  use . 
RfC  values  contained  in  EPA's 
toxicology  database,  the  Integrated  Risk 
Information  System  (IRIS).  When  a 
pollutant  does  not  have  an  approved 
RfC  in  IRIS,  or  when  a  pollutant  is  a 
carcinogen,  EPA  would  have  to 
determine  whether  a  threshold  exists 
based  upon  the  availability  of  specific 
data  on  the  pollutant's  mode  or 
mechanism  of  action,  potentially  using 
a  health  threshold  value  from  an 
alternative  source,  such  as  the  Agency 
for  Toxic  Substances  and  Disease 
Registry  (ATSDR)  or  the  California 
Environmental  Protection  Agency 
(CalEPA).  Table  2  of  this  preamble 
provides  RfC's,  as  well  as  unit  risk 
estimates,  for  the  HAP  emitted  by 
facilities  in  the  PCWP  source  category. 
A  unit  risk  estimate  is  defined  as  the 
upper-bound  excess  lifetime  cancer  risk 
estimated  to  result  from  continuous 
exposure  to  an  agent  at  a  concentration 
of  1  \ig/m^  in  air. 


Table  2.— Dose-Response  Assessment  Values  for  Some  HAP  Reported  Emitted  by  the  Plywood  and 

Composite  Wood  Products  Source  Category  ^-  ^ 


Chemical  name 


Acetaldehyde  

Acrolein  

Benzene  

Cartwn  tetrachloride'  ... 

Chloroform'  

Formaldehyde  

Manganese  compounds 

Methanol  

Methyl  ethyl  ketone 

Methylene  chloride 


CAS  No. 


75-07-0 
107-02-8 
71-43-2 
56-23-5 
67-66-3 
50-00-0 
743^-96-5 
67-5&-1 
78-93-3 
75-09-2 


Reference  con- 
centration'^^ (mg/m') 


9.0E-03 

(IRIS) 

2.0E-05 

(IRIS) 

6.0E-02 

(CAL) 

4.0E-02 

(CAL) 

9.8E-02 

(ATSDR) 

9.8E-03 

(ATSDR) 

5.0E-05 

(IRIS) 

4.0E+00 

(CAL) 

1.0E+00 

(IRIS) 

I.OE+OO 

(ATSDR) 


Unit  risk  estimate'' 
(1/(ug/m')) 


2.2E-06 
(IRIS) 


7.8E-06 
(IRIS) 
1.5E-05 
(IRIS) 


1.3E-05 
(IRIS) 


4.7E-07 
(IRIS) 


2  "Methods  for  Derivation  of  Inhalation  Reference 
Concentrations  and  Applications  of  Inhalation 
Dosimetry,"  EPA-600/8-90-066F,  Office  of 
Research  and  Development,  USEPA,  October  1994. 


'  "Supplementary  Guidance  for  Conducting 
Health  Risk  Assessment  of  Chemical  Mixtures.  Risk 
Assessment  Forum  Technical  Panel,"  EPA/630/R- 


00/002.  USEPA.  August  2000.  http://wvvw.epa.gov/ 
nceawwwl/pdfs/chem  mix/chem  mix  08  2001.pdf. 
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Table  2.— Dose-Response  Assessment  Values  for  Some  HAP  Reported  Emitted  by  the  Plywood  and 
Composite  Wood  Products  Source  Category  *  ''—Continued 


Chemical  name 


CAS  No. 


Reference  con- 
centration ^  (mg/m') 


Unit  risk  estimate'' 
(1/(ug/m')) 


Phenol 


108-95^2 


2.0E-01 
(CAL) 


« Propionaldehyde,  a  HAP  emitted  by  the  PCWP  source  category,  is  not  included  in  Table  2  because  there  are  no  dose-response  values  for  it. 

••The  table  includes  many,  but  not  all,  of  the  HAP  emitted  by  the  PCWP  source  category.  The  following  additional  HAP  have  been  detected  at 
more  than  one  PCWP  facility:  cumene,  methyl  isobutyl  ketone  (MIBK),  styrene,  toluene,  m,p-xylene,  o-xylene,  methylene  diphenyl  diisocyanate 
(MDI),  chloromethane,  and  ethyl  benzene.  In  addition,  the  following  HAP  have  been  detected  at  only  one  PCWP  facility:  acetophenone,  biphenyl, 
bis-(2-ethylhexyl  phthalate),  bromomethane,  carbon  disulfide,  di-n-butyt  phthalate,  ethyl  benzene,  hydroquinone,  n-hexane,  1,1,1-trichk)roethane, 
4-methyl-2-pentanone,  chloroethane,  m,p-cresol,  and  o-cresol.  Other  HAP,  including  metal  compounds  (in  addition  to  manganese  compounds) 
may  be  emitted  by  facilities  in  the  PCWP  source  category. 

^  Reference  Concentration:  An  estimate  (with  uncertainty  spanning  pertiaps  an  order  of  magnitude)  of  a  continuous  inhalation  exposure  to  the 
human  population  (including  sensitive  subgroups  which  include  children,  asthmatics  and  the  eklerfy)  that  is  likely  to  be  without  an  appreaable 
risk  of  deleterious  effects  during  a  lifetime.  It  can  be  derived  from  various  types  of  human  or  animal  data,  with  uncertainty  factors  generally  ap- 
plied to  reflect  limitations  of  the  data  used. 

''  Unit  Risk  Estimate:  The  upper-tx)und  excess  lifetime  cancer  risk  estimated  to  result  from  continuous  exposure  to  an  agent  at  a  concentration 
of  1  ng/m3  in  air.  The  interpretation  of  the  Unit  Risk  Estimate  would  be  as  follows:  if  the  Unit  Risk  Estimate  =  1.5  x  10-6  per  ng/m^,  1.5  excess 
tumors  are  expected  to  develop  per  1 ,000,000  people  if  exposed  daily  for  a  lifetime  to  1  ng  of  the  chemical  in  1  cubic  meter  of  air.  Unit  Risk  Esti- 
mates are  considered  upper  bound  estimates,  meaning  they  represent  a  plausit)le  upper  limit  to  tt>e  true  value.  (Note  ttiat  this  is  usually  not  a 
true  statistical  confidence  limit.)  The  true  risk  is  likely  to  be  less,  but  could  be  greater. 

•=  This  HAP  was  detected  at  only  one  PCWP  facility. 

Sources:  '    • 

IRIS  =  EPA  Integrated  Risk  Information  System  (http:/Avww.epa.gov/iris/subst/index.htmti.  .  • 

ATSDR  =  U.S.  Agency  for  Toxic  Substances  and  Disease  Registry  (htlp://www.atsdr.cdc.gov/mr1s.htmff. 

CAL  =  California  Office  df  Environmental  Health  Hazard  Assessment  (http://www.oetiha.ca.gov/air/hot_spots/index.html). 

HEAST  =  EPA  Health  Effects  Assessment  Summary  Tables  (#PB(=97-921199,  July  1997). 


To  establish  an  applicability  cutoff 
under  section  112(d)(4),  EPA  would 
need  to  define  ambient  air  exposure 
concentration  limits  for  any  threshold 
pollutants  involved.  There  are  several 
factors  to  consider  when  establishing 
such  concentrations.  First,  we  would 
need  to  ensure  that  the  concentrations 
that  would  be  established  would  protect 
public  health  with  an  ample  margin  of 
safety.  As  discussed  above,  the 
approach  EPA  commonly  uses  when 
evaluating  the  potential  hazard  of  a 
threshold  air  pollutant  is  to  calculate 
the  pollutant's  hazard  quotient,  which  is 
the  exposure  concentration  divided  by 
theRfC. 

The  EPA's  "Supplementeiry  Guidance 
for  Conducting  Health  Risk  Assessment 
of  Chemical  Mixtures"  suggests  that  the 
noncancer  health  effects  associated  with 
a  mixtiue  of  pollutants  ideally  are 
assessed  by  considering  the  pollutants' 
common  mechanisms  of  toxicity.*  The 
guidance  also  suggests,  however,  that 
when  exposures  to  mixtures  of 
pollutants  are  being  evaluated,  the  risk 
assessor  may  calculate  an  HI.  The 
recommended  method  is  to  calculate 
multiple  hazard  indices  for  each 
exposure  route  of  interest  and  for  a 
single  specific  toxic  effect  or  toxicity  to 
a  single  target  organ.  The  default 
approach  recommended  by  the  guidance 
is  to  sum  the  hazard  quotients  for  those 
pollutants  that  induce  the  same  toxic 
effect  or  affect  the  same  target  organ.  A 
mixture  is  then  assessed  by  several  HI, 
each  representing  one  toxic  effect  or 


target  organ.  The  guidance  notes  that  the 
pollutants  included  in  the  HI 
calculation  are  any  pollutants  that  show 
the  effect  being  assessed,  regardless  of 
the  critical  effect  upon  which  the  RfC  is 
based.  The  guidance  cautions  that  if  the 
target  organ  or  toxic  effect  for  which  the 
HI  is  calculated  is  different  from  the 
RfC's  critical  effect,  then  the  RfC  for  that 
chemical  can  be  an  overestimate,  that  is, 
the  resultant  HI  potentially  may  be 
overprotective.  Conversely,  since  the 
calculation  of  an  HI  does  not  accoimt  for 
the  fact  that  the  potency  of  a  mixture  of 
HAP  can  be  more  potent  than  the  siun 
of  the  individual  HAP  potencies,  an  HI 
may  potentially  be  underprotective  in 
some  situations. 

Options  for  establishing  a  hazard 
index  limit.  One  consideration  in 
establishing  a  hazard  index  limit  is 
whether  the  analysis  considers  the  total 
ambient  air  concentrations  of  all  the 
emitted  HAP  to  which  the  public  is 
exposed.^  There  are  at  least  several 
options  for  establishing  a  hazard  index 
limit  for  the  section  112(d)(4)  analysis 
that  reflect,  to  varying  degrees,  public 
exposure. 

One  option  is  to  allow  the  hazard 
index  posed  by  all  threshold  HAP 
emitted  from  PCWP  sources  at  the 
facility  to  be  no  greater  than  one.  This 
approach  is  protective  if  no  additional 
threshold  HAP  exposures  would  be 
anticipated  from  other  sources  in  the 


••Ibid. 


5  Senate  Debate  on  Conference  Report  (October 
27, 1990),  reprinted  in  "A  Legislative  History  of  the 
Clean  Air  Act  Amendments  of  1990."  Comm.  Print 
S.  Prt.  103-38  (1993)  ("Legis.  Hist."  at  868. 


vicinity  of  the  facility  or  through  other 
routes  of  exposiue  (e.g.,  through 
ingestion). 

A  second  ofMon  is  to  adopt  a  "default 
percentage"  approach,  whereby  the 
hazard  index  limit  of  the  HAP  emitted 
by  the  facility  is  set  at  some  percentage 
of  one  (e.g.,  20  percent  or  0.2).  This 
approach  recognizes  the  fact  that  the 
facility  in  question  is  only  one  of  many 
sources  of  threshold  HAP  to  which 
people  are  typically  exposed  every  day. 
Because  noncancer  risk  assessment  is 
predicated  on  total  exposure  or  dose, 
and  because  risk  assessments  focus  only 
on  an  individual  source,  establishing  a 
hazard  index  limit  of  0.2  would  accoimt 
for  an  assumption  that  20  percent  of  an 
individual's  total  exposure  is  from  that 
individual  source.  .For  the  purposes  of 
this  discussion,  we  will  call  all  sources 
of  HAP,  other  than  the  facility  in 
question,  "background"  soiutres.  ff  the 
facility  is  allowed  to  emit  HAP  such  that 
its  own  impacts  could  result  in  HI 
values  of  one,  total  exposures  to 
threshold  HAP  in  the  vicinity  of  the 
facility  could  be  substantially  greater 
than  one  due  to  background  sources, 
and  this  would  not  be  protective  of 
public  health  since  only  HI  values 
below  one  are  considered  to  be  without 
appreciable  risk  of  adverse  health 
effects.  Thus,  setting  the  hazard  index 
limit  for  the  facility  at  some  default 
percentage  of  one  will  provide  a  buffer 
which  would  help  to  ensure  that  total 
exposures  to  threshold  HAP  near  the 
facility  (i.e.,  in  combination  with 
exposures  due  to  background  sources) . 
will  generally  not  exceed  one  and  can 
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generally  be  considered  to  be  without 
appreciable  risk  of  adverse  health 
effects. 

The  EPA  requests  comment  on  using 
the  "default  percentage"  approach  and 
on  setting  the  default  hazard  index  limit 
at  0.2.  The  EPA  is  also  requesting 
comment  on  whether  an  alternative  HI 
limit,  in  some  multiple  of  one,  would  be 
a  more  appropriate  applicability  cutoff. 

A  third  option  is  to  use  available  data 
(from  scientific  literature  or  EPA 
studies,  for  example)  to  determine 
background  concentrations  of  HAP, 
possibly  on  a  national  or  regional  basis. 
These  data  would  be  used  to  estimate 
the  exposures  to  HAP  from  non-PCWP 
sources  in  the  vicinity  of  an  individual 
facility.  For  example,  the  EPA's 
National-Scale  Air  Toxics  Assessment 
(NATA)  6  and  ATSDR's  Toxicological 
Profiles  ^  contain  information  about 
backgroimd  concentrations  of  some 
HAP  in  the  atmosphere  and  other 
media.  The  combined  exposiues  from 
PCWP  sources  and  from  other  sources 
(as  determined  from  the  literatxu-e  or 
studies)  would  then  not  be  allowed  to 
exceed  a  hazard  index  limit  of  one.  The 
EPA  requests  comment  on  the 
appropriateness  of  setting  the  hazard 
index  limit  at  one  for  such  an  analysis. 

A  fourth  option  is  to  allow  facilities 
to  estimate  or  measure  their  own 
facility-specific  backgroimd  HAP 
concentrations  for  use  in  their  analysis.' 
With  regard  to  the  third  and  fourth 
options,  the  EPA  requests  comment  on 
how  these  analyses  could  be  structured. 
Specifically,  EPA  requests  comment  on 
how  the  analyses  should  take  into 
account  background  exposure  levels 
from  air,  water,  food  and  soil 
encountered  by  the  individuals  exposed 
to  PCWP  emissions.  In  addition,  we 
request  comment  on  how  such  analyses 
should  account  for  potential  increases 
in  exposvires  due  to  the  use  of  a  new  or 
the  increased  use  of  a  previously 
emitted  HAP,  or  the  effect  of  other 
nearby  sources  that  release  HAP. 

The  EPA  requests  comment  on  the 
feasibility  and  scientific  validity  of  each 
of  these  or  other  approaches.  Finally, 
EPA  requests  comment  on  how  we 
should  implement  the  section  112(d)(4) 
applicability  cutoffs,  including 
appropriate  mechanisms  for  applying 
cutoffs  to  individual  facilities.  For 
example,  would  the  title  V  permit 
process  provide  an  appropriate 
mechanism? 

Tiered  analytical  approach  for 
predicting  exposure.  Establishing  that  a 
facility  meets  the  cutoffs  under  section 
112(d)(4)  will  necessarily  involve 


combining  estimates  of  pollutant 
emissions  with  air  dispersion  modeling 
to  predict  exposures.  The  EPA  envisions 
that  we  would  promote  a  tiered 
analytical  approach  for  these 
determinations.  A  tiered  analysis 
involves  making  successive  refinements 
in  modeling  methodologies  and  input 
data  to  derive  successively  less 
conservative,  more  realistic  estimates  of 
pollutant  concentrations  in  air  and 
estimates  of  risk. 

As  a  first  tier  of  analysis,  EPA  could 
develop  a  series  of  simple  look-up  tables 
based  on  the  results  of  air  dispersion 
modeling  conducted  using  conservative 
input  assumptions.  By  specifying  a 
limited  number  of  input  parameters, 
such  as  stack  height,  distance  to 
property  line,  and  emission  rate,  a 
facility  could  use  these  look-up  tables  to 
easily  determine  whether  the  emissions 
from  their  sources  might  cause  a  hazard 
index  limit  to  be  exceeded. 

A  facility  that  does  not  pass  this 
initial  conservative  screening  analysis 
could  implement  increasingly  more  site- 
specific  but  more  resoiu^ce-intensive 
tiers  of  analysis  using  EPA-approved 
modeling  procedures  in  an  attempt  to 
demonstrate  that  exposxu-e  to  emissions 
from  the  facility  does  not  exceed  the 
hazard  index  limit.  The  EPA's  guidance 
could  provide  the  basis  for  conducting 
such  a  tiered  analysis.^ 

The  EPA  requests  comment  on 
methods  for  constructing  and 
implementing  a  tiered  analytical 
approach  for  determining  applicability 
of  the  section  112(d)(4)  criterion  to 
specific  PCWP  sources.  It  is  also 
possible  that  ambient  monitoring  data 
could  be  used  to  supplement  or 
supplant  the  tiered  modeling  approach 
described  above.  It  is  envisioned  that 
the  appropriate  monitoring  to  support 
such  a  determination  could  be 
extensive.  The  EPA  requests  comment 
on  the  appropriate  use  of  monitoring  in 
the  determinations  described  above. 

Accounting  for  dose-response 
relationships.  In  the  past,  EPA  routinely 
treated  carcinogens  as  non-threshold 
pollutants.  The  EPA  recognizes  that 
advances  in  risk  assessment  science  and 
policy  may  affect  the  way  EPA 
differentiates  between  threshold  and 
non-threshold  HAP.  The  EPA's  Draft 
Revised  Guidelines  for  Carcinogen  Risk 
Assessment  ^  suggest  that  carcinogens 


*  See  http,://www.epa.gov/ttn/atw/nata. 

'  See  http://www.atsdr.cdc.gov/toxpro2.html. 


•  "A  Tiered  Modeling  Approach  for  Assessing  the 
Risks  due  to  Sources  of  Hazardous  Air  Pollutants." 
EPA^50/4-92-O01.  David  E.  Guinnup,  Office  of 
Air  Quality  Planning  and  Standards,  USEPA,  March 
1992. 

"  "Draft  Revised  Guidelines  for  Carcinogen  Risk 
Assessment."  NCEA-F-0644.  USEPA,  Risk 
Assessment  Forum,  July  1999.  pp  3-9ff.  http:// 
www.epa.gov/ncea/raf/pdfs/cancerjgls.pdf 


be  assigned  non-linear  dose-response 
relationships  where  data  warrant. 
Moreover,  it  is  possible  that  dose- 
response  curves  for  some  pollutants 
may  reach  zero  risk  at  a  dose  greater 
than  zero,  creating  a  threshold  for 
carcinogenic  effects.  It  is  possible  that 
futiue  evaluations  of  the  carcinogens 
emitted  by  this  source  category  would 
determine  that  one  or  more  of  the 
carcinogens  in  the  category  is  a 
threshold  carcinogen  or  is  a  carcinogen 
that  exhibits  a  non-linear  dose-response 
relationship  but  does  not  have  a 
threshold. 

The  dose-response  assessments  for 
formaldehyde  and  acetaldehyde  are 
currently  undergoing  revision  by  the 
EPA.  As  part  of  this  revision  effort,  EPA 
is  evaluating  formaldehyde  and 
acetaldehyde  as  potential  non-linear 
carcinogens.  The  revised  dose-response 
assessments  will  be  subject  to  review  by 
the  EPA  Science  Advisory  Board, 
followed  by  full  consensus  review, 
before  adoption  into  the  EPA  IRIS.  At 
this  time,  EPA  estimates  that  the 
consensus  review  will  be  completed  by 
the  end  of  2003.  The  revision  of  the 
dose-response  assessments  could  affect 
the  potency  factors  of  these  HAP,  as 
well  as  their  status  as  threshold  or  non- 
threshold  pollutants.  At  this  time,  the 
outcome  is  not  known.  In  addition  to 
the  current  reassessment  by  EPA,  there 
have  been  several  reassessments  of  the 
toxicity  and  carcinogenicity  of 
formaldehyde  in  recent  years,  including 
work  by  the  World  Health  Organization 
and  the  Canadian  Ministry  of  Health. 

The  EPA  requests  comment  on  how 
we  should  consider  the  state  of  the 
science  as  it  relates  to  the  treatment  of 
threshold  pollutants  when  making 
determinations  under  section  112(d)(4). 
In  addition,  EPA  requests  comment  on 
whether  there  is  a  level  of  emissions  of 
a  non-threshold  carcinogenic  HAP  (e.g., 
benzene,  methylene  chloride)  at  which 
it  would  be  appropriate  to  allow  a 
facility  to  use  the  approaches  discussed 
in  this  section. 

Risk  assessment  results.  The  results  of 
the  human  health  risk  assessments 
described  below  are  based  on 
approaches  for  quantifying  exposure, 
risk,  and  cancer  incidence  that  carry 
significant  assumptions,  uncertainties, 
and  limitations.  For  example,  in 
conducting  these  types  of  analyses, 
there  are  typically  many  imcertainties 
regarding  dose-response  functions, 
levels  of  exposure,  exposed  populations, 
air  quality  modeling  applications, 
emission  levels,  and  control 
effectiveness.  Because  the  estimates 
derived  from  the  various  scoping 
approaches  are  necessarily  rough,  we 
are  concerned  that  they  not  convey  a 


false  sense  of  precision.  It  is  expected 
that  any  point  estimate  of  risk  reduction 
or  benefits  generated  by  these 
approaches  should  be  considered  as  part 
of  a  range  of  potential  estimates. 

If  the  final  rule  is  implemented  as 
proposed  at  all  PCWP  facilities,  annual 
cancer  incidence  would  be  reduced 
from  about  0.09  cases/year  to  about  0.02 
cases/year,  while  the  number  of  people 
at  or  above  a  cancer  risk  level  of  one  in 
a  million  would  be  reduced  from  about 
900,000  to  150,000.  In  addition,  the 
number  of  people  exposed  to  HI  values 
equal  to  or  greater  than  one  was 
estimated  to  be  reduced  from  about 
270,000  to  about  30,000,  and  the 
number  of  people  exposed  to  HI  values 
of  0.2  or  greater  was  predicted  to 
decrease  from  about  1,500,000  to  about 
250,000.  (Details  of  these  analyses  Eire 
available  in  the  docket.) 

Based  on  the  results  of  this  rough 
assessment,  if  the  section  112(d)(4) 
approach  is  applied  only  to  threshold 
pollutants,  EPA  estimates  that  few,  if 
any,  of  the  223  facilities  in  the  plywood 
source  category  could  obtain  an 
exemption  from  the  rule,  since  it 
appears  that  all  or  nearly  all  facilities 
emit  some  amount  of  one  or  more  non- 
threshold  pollutants.  If  the  revised  dose- 
response  assessments  for  formaldehyde 
and  acetaldehyde  determine  that  they 
are  threshold  carcinogens,  these 
estimates  could  increase.  This 
application  of  the  section  112(d)(4) 
approach  is  estimated  to  produce 
minimal  potential  cost  savings. 

The  second  scenario  under  the  section 
112(d)(4)  provision  would  apply  to  both 
threshold  and  non-threshold  pollutants. 
If  this  interpretation  is  selected,  EPA 
estimates  that,  if  a  HI  limit  of  one  and 
a  cancer  risk  level  of  10   *>  were  used, 
as  many  as  33  of  the  223  facilities  in  the 
soiurce  category  may  be  exempt  from  the 
proposed  rule  and  that,  if  a  HI  limit  of 
0.2  and  a  cancer  risk  level  of  10   *•  were 
used,  as  many  as  26  of  the  223  facilities 
may  be  exempt.  The  EPA  estimates  that 
the  cost  of  the  rule  as  proposed  would 
be  approximately  $142  million  per  year, 
resulting  in  an  annual  cost  savings  of 
about  $9  million  per  year  (for  a  HI  limit 
of  one)  or  about  $7  million  per  year  (for 
a  HI  limit  of  0.2)  (as  compared  to 
establishing  a  MACT  standard  for  all 
plants  in  the  industry). 

The  EPA  does  not  expect  the  third 
scenario,  which  would  allow  emissic5n 
point  exemptions,  to  be  applicable  for 
the  PCWP  source  category  because 
mixtures  of  threshold  and  non-threshold 
pollutants  are  co-emitted,  and  the  same 
emission  controls  would  apply  to  both. 
The  risk  estimates  from  this  rough 
assessment  are  based  on  typical  facility 
configiu-ations  (i.e.,  model  plants)  and, 


as  such,  they  are  subject  to  significant 
uncertainties,  such  that  the  actual  risks 
at  einy  one  facility  could  be  significantly 
higher  or  lower.  Therefore,  while  these 
risk  estimates  assist  in  providing  a 
broad  picture  of  impacts  across  the 
source  category,  they  should  not  be  the 
basis  for  an  exemption  from  the 
requirements  of  the  proposed  rule. 
Rather,  facility-specific  risks  would 
require  site-specific  data  and  a  more 
refined  analysis. 

For  either  of  the  first  two  approaches 
described  above,  the  actual  number  of 
facilities  that  would  qualify  for  an 
exemption  would  depend  upon  site- 
specific  risk  assessments  and  the 
specified  hazard  index  limit.  If  the 
section  112(d)(4)  approach  were 
adopted,  the  rulemaking  would  likely 
indicate  that  the  requirements  of  the 
rule  do  not  apply  to  any  source  that 
demonstrates,  based  on  a  tiered 
approach  that  includes  EPA-approved 
modeling  of  the  affected  source's 
emissions,  that  the  anticipated  HAP 
exposures  do  not  exceed  the  specified 
hazard  index  limit. 

3.  Subcategory  Delisting  Under  Section 
112(c)(9)(B)  of  the  CAA 

The  EPA  is  authorized  to  establish 
categories  and  subcategories  of  sources, 
as  appropriate,  pursuant  to  CAA  section 
112(c)(1),  in  order  to  facilitate  the 
development  of  MACT  standards 
consistent  with  section  112  of  the  CAA. 
Further,  section  112(c)(9)(B)  allows  EPA 
to  delete  a  category  (or  subcategory) 
from  the  list  of  major  sources  for  which 
MACT  standards  are  to  be  developed 
when  the  following  can  be 
demonstrated:  (1)  In  the  case  of 
carcinogenic  pollutants,  that  "*   *   *  no 
source  in  the  category  *   *   *  emits 
(carcinogenic)  air  pollutants  in 
quantities  which  may  cause  a  lifetime 
risk  of  cancer  greater  than  one  in  one 
million  to  the  individual  in  the 
population  who  is  most  exposed  to 
emissions  of  such  pollutants  from  the 
source";  (2)  in  the  case  of  pollutants  that 
cause  adverse  noncancer  health  effects, 
that  "*   *   *  emissions  from  no  source  in 
the  category  or  subcategory  *  *  * 
exceed  a  level  which  is  adequate  to 
protect  public  health  with  an  ample 
margin  of  safety";  and  (3)  in  the  case  of 
pollutants  that  cause  adverse 
envirormiental  effects,  that  "*   *   *  no 
adverse  environmental  effect  will  result 
from  emissions  from  any  source." 

Given  these  authorities  and  the 
suggestions  from  the  white  paper 
prepared  by  industry  representatives 
(see  docket  number  A-98-44),  EPA  is 
considering  whether  it  would  be 
possible  to  establish  a  subcategory  of 
facilities  within  the  larger  PCWP 


category  that  would  meet  the  risk-based 
criteria  for  delisting.  Such  criteria 
would  likely  include  the  same- 
requirements  as  described  previously 
for  the  second  scenario  under  the 
section  112(d)(4)  approach,  whereby  a 
facility  would  be  in  the  low-risk 
subcategory  if  its  emissions  of  threshold 
pollutants  do  not  result  in  exposures 
which  exceed  the  HI  limits  and  if  its 
emissions  of  non-threshold  pollutants  • 
do  not  result  in  exposures  which  exceed 
a  cancer  risk  level  of  10   '•.  The  EPA 
requests  comment  on  what  an 
appropriate  HI  limit  would  be  for  a 
determination  that  a  facility  be  included 
in  the  low-risk  subcategory. 

Since  each  facility  in  such  a 
subcategory  would  be  a  low-risk  facility 
(i.e.,  if  each  met  these  criteria),  the 
subcategory  could  be  delisted  in 
accordance  with  section  112(c)(9), 
thereby  limiting  the  costs  and  impacts 
of  the  proposed  MACT  rule  to  only 
those  facilities  that  do  not  qualify  for 
subcategorization  and  delisting.  The 
EPA  estimates  that  the  maximum 
potential  effect  of  this  approach  would 
be  the  same  as  that  of  applying  the 
section  112(d)(4)  approach  that  allows 
exemption  of  facilities  emitting 
threshold  and  non-threshold  pollutants 
if  exemption  criteria  are  met  (i.e.,  as 
many  as  33  of  the  223  facilities  may  be 
exempt  under  this  approach,  if  an  HI 
limit  of  one  and  a  cancer  risk  level  of 
10   ^  are  used;  or,  as  many  as  26  of  the 
223  may  be  exempt  if  an  HI  limit  of  0.2 
and  a  cancer  risk  level  of  10   "  are 
used). 

Facilities  seeking  to  be  included  in 
the  delisted  subcategory  would  be 
responsible  for  providing  all  data 
required  to  determine  whether  they  are 
eligible  for  inclusion.  Facilities  that 
could  not  demonstrate  that  they  are 
eligible  to  be  included  in  the  low-risk 
subcategory  would  be  subject  to  MACT 
and  possible  future  residual  risk 
standards.  The  EPA  solicits  comment  on 
implementing  a  risk-based  approach  for 
establishing  subcategories  of  PCWP 
facilities. 

Establishing  that  a  facility  qualifies 
for  the  low-risk  subcategory'  under 
section  112(c)(9)  will  necessarily 
involve  combining  estimates  of 
pollutant  emissions  with  afr  dispersion 
modeling  to  predict  exposures.  The  EPA 
envisions  that  we  would  employ  the 
same  tiered  analytical  approach 
described  earlier  in  the  section  112(d)(4) 
discussion  for  these  determinations. 

One  concern  that  EPA  has  with 
respect  to  this  section  112(c)(9) 
approach  is  the  effect  that  it  could  have 
on  the  MACT  floors.  If  many  of  the 
facilities  in  the  low-risk  subcategory  are 
well-controlled,  that  could  make  the 
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MACT  floor  less  stringent  for  the 
remaining  facilities.  One  approach  that 
has  been  suggested  to  mitigate  this  effect 
would  be  to  establish  the  MACT  floor 
now,  based  on  controls  in  place  for  the 
entire  category,  and  to  allow  facilities  to 
become  pairt  of  the  low-risk  subcategory 
in  the  future,  after  the  MACT  standard 
is  established.  This  would  allow  low 
risk  facilities  to  use  the  section  112(c)(9) 
exemption  without  affecting  the  MACT 
floor  calculation.  The  EPA  requests 
comment  on  this  suggested  approach. 

Another  approach  under  section 
112(c)(9)  would  be  to  define  a 
subcategory  of  facilities  within  the 
PCWP  source  category  based  upon 
technological  differences,  such  as 
differences  in  production  rate,  emission 
vent  flow  rates,  overall  facility  size, 
emissions  characteristics,  processes,  or 
air  pollution  control  device  viability. 
The  EPA  requests  comment  on  how  we 
might  establish  PCWP  subcategories 
based  on  these,  or  other,  source 
characteristics.  If  it  could  then  be 
determined  that  each  source  in  this 
technologically-defined  subcategory 
presents  a  low  risk  to  the  surrounding 
community,  the  subcategory  could  then 
be  delisted  in  accordance  with  section 
112(c)(9).  The  EPA  requests  comment 
on  the  concept  of  identifying 
technologically-based  subcategories  that 
may  include  only  low-risk  facilities 
within  the  PCWP  source  category. 

If  this  section  112(c)(9)  approach  were 
adopted,  the  rulemaking  would  likely 
indicate  that  the  rule  does  not  apply  to 
any  source  that  demonstrates  that  it 
belongs  in  a  subcategory  which  has  been 
delisted  under  section  112(c)(9). 

Consideration  of  criteria  pollutants. 
Finally,  EPA  projects  that  adoption  of 
the  MACT  floor  level  of  controls  would 
result  in  increases  in  NOx  emissions. 
This  pollutant  is  a  precursor  in  the 
formation  of  fine  PM,  which  has  been 
associated  with  a  variety  of  adverse 
health  effects  (including  premature 
mortahty,  chronic  bronchitis,  and 
increased  frequency  of  asthma  attacks). 
The  EPA  requests  comment  on  the 
extent  to  which  consideration  should  be 
given  to  the  adverse  effects  of  the 
possible  increase  in  NOx  emissions 
from  applying  MACT  technology,  in  the 
context  of  implementing  our  authority 
under  section  112(c)(9)  or  other 
exemptions. 

H.  What  Are  the  Economic  Impacts? 

The  economic  impact  analysis  shows 
that  the  expected  price  increases  for 
affected  output  would  range  from  only 
0.7  to  2.5  percent  as  a  result  of  the 
proposed  NESHAP  for  PCWP 
manufacturers.  The  expected  change  in 
production  of  affected  output  is  a 


reduction  of  0.1  to  0.7  percent  for  PCWP 
manufacturers  as  a  result  of  the 
proposed  rule.  There  is  only  one  plant 
closure  expected  out  of  the  223  facilities 
affected  by  the  proposed  rule.  It  should 
be  noted  tiiat  the  baseline  economic 
condition  of  the  facility  predicted  to 
close  rather  than  incur  the  costs  of 
compliance  with  the  proposed  rule 
affects  the  closure  estimate  provided  by 
the  economic  model,  and  that  the 
facility  predicted  to  close  appears  to 
have  low  profitability  levels  currently. 
Therefore,  it  is  likely  that  there  is  no 
adverse  impact  expected  to  occur  for 
those  industries  that  produce  output 
affected  by  the  proposed  rule,  such  as 
hardboard,  softwood  pljrwood  emd 
veneer,  engineered  wood  products,  and 
other  wood  composites. 

/.  What  Are  the  Social  Costs  and 
Benefits? 

•    Our  assessment  of  costs  and  benefits 
of  the  proposed  rule  is  detailed  in  the 
"Regulatory  Impact  Analysis  for  the 
Proposed  Plywood  and  Composite 
Wood  Products  MACT."  The  Regulatory 
Impact  Analysis  (RIA)  is  located  in 
Docket  number  A-98— 44. 

It  is  esti»^.ated  that  3  years  after 
implementation  of  the  proposed 
requirements,  HAP  would  be  reduced 
by  9,700  Mg/yr  (11,000  tons/yr)  due  to 
reductions  in  formaldehyde, 
acetaldehyde,  acrolein,  methanol, 
phenol  and  several  other  HAP  from 
existing  PCWP  emission  sources.  The 
health  effects  associated  with  these  HAP 
are  discussed  earlier  in  this  preamble. 

At  this  time,  we  are  unable  to  provide 
a  comprehensive  quantification  and 
monetization  of  the  HAP-related 
benefits  of  this  proposal.  Nevertheless, 
it  is  possible  to  derive  rough  estimates 
for  one  of  the  more  important  benefit 
categories,  i.e.,  the  potential  number  of 
cancer  cases  avoided  and  cancer  risk 
reduced  as  a  result  of  the  imposition  of 
the  MACT  level  of  control  on  this 
source  category.  Our  analysis  suggests 
that  imposition  of  the  MACT  level  of 
control  would  reduce  cancer  cases  by 
zero  to  less  than  one  case  per  year,  on 
average,  starting  some  years  after 
implementation  of  the  standards.  We 
present  these  results  in  the  RIA.  This 
risk  reduction  estimate  is  imcertain  and 
should  be  regarded  as  an  extremely 
rough  estimate  and  should  be  viewed  in 
the  context  of  the  full  spectrum  of 
unquantified  noncancer  effects 
associated  with  the  HAP  reductions. 

The  control  technologies  used  to 
reduce  the  level  of  HAP  emitted  from 
PCWP  sources  are  also  expected  to 
reduce  emissions  of  CO,  PMio,  and 
VOC.  It  is  estimated  that  CO  emission 
reductions  total  approximately  10,000 


Mg/yr  (11,000  tons/yr),  PMm  emission 
reductions  total  approximately  11,000 
Mg/yr  (13,000  tons/yr),  and  VOC 
emission  reductions  (approximated  as 
THC)  total  approximately  25,000  Mg/yr 
(27,000  tons/yr).  These  estimated 
reductions  occur  from  existing  soiu'ces 
in  operation  3  years  after  the 
implementation  of  the  requirements  of 
the  proposed  rule  and  are  expected  to 
continue  throughout  the  life  of  the 
sources.  Human  health  effects 
associated  with  exposure  to  CO  include 
cardiovascular  system  and  central 
nervous  system  (CNS)  effects,  which  are 
directly  related  to  reduced  oxygen 
content  of  blood  and  which  can  result 
in  modification  of  visual  perception, 
hearing,  motor  and  sensorimotor 
performance,  vigilance,  and  cognitive 
ability.  The  VOC  emissions  reductions 
may  lead  to  some  reduction  in  ozone 
concentrations  in  areas  in  which  the 
affected  sources  are  located.  There  are 
both  htunan  health  and  welfare  effects 
that  result  from  exposure  to  ozone,  and 
these  effects  are  listed  in  Table  3  of  this 
preamble. 

At  the  present  time,  we  cannot 
provide  a  monetary  estimate  for  the 
benefits  associated  with  the  reductions 
in  CO.  We  also  did  not  provide  a 
monetary  estimate  for  the  benefits 
associated  with  the  changes  in  ozone 
concentrations  that  result  from  the  VOC 
emission  reductions  since  we  are  unable 
to  do  the  necessary  air  quality  modeling 
to  estimate  the  ozone  concentration 
changes.  For  PMio.  we  did  not  provide 
a  monetary  estimate  for  the  benefits 
associated  with  the  reduction  of  the 
emissions,  although  these  reductions  are 
likely  to  have  significant  health  benefits 
to  populations  living  in  the  vicinity  of 
affected  sources. 

There  may  be  increases  in  NOx 
emissions  associated  with  the  proposed 
rule  as  a  result  of  increased  use  of 
incineration-based  controls.  These  NOx 
emission  increases  by  themselves  could 
cause  some  increase  in  ozone  and  PM 
concentrations,  which  could  lead  to 
impacts  on  hiunan  health  and  welfare  as 
listed  in  Table  3.  The  potential  impacts 
associated  with  increases  in  ambient  PM 
and  ozone  due  to  these  emission 
increases  are  discussed  in  the  RIA.  In 
addition  to  potential  NOx  increases  at 
affected  sources,  the  proposed  rule  may 
also  result  in  additional  electricity  use 
at  affected  sources  due  to  application  of 
controls.  These  potential  increases  in 
electricity  use  may  increase  emissions 
of  SO2  and  NOx  from  electricity 
generating  utilities.  As  such,  the 
proposed  rule  may  result  in  additional 
health  impacts  from  increased  ambient 
PM  and  ozone  from  these  increased 
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utility  emissions.  We  did  not  quantify  or 
monetize  these  impacts. 

Every  benefit-cost  analysis  examining 
the  potential  effects  of  a  change  in 
environmental  protection  requirements 
is  limited  to  some  extent  by  data  gaps, 
limitations  in  model  capabilities  (such 
as  geographic  coverage),  and 
uncertainties  in  the  underlying 
scientific  and  economic  studies  used  to 
configure  the  benefit  and  cost  models. 
Deficiencies  in  the  scientific  literature 
often  result  in  the  inability  to  estimate 


changes  in  health  and  environmental 
effects,  such  as  potential  increases  in 
premature  mortality  associated  with 
increased  exposure  to  carbon  monoxide. 
Deficiencies  in  the  economics  literatiu^ 
often  result  in  the  inability  to  assign 
economic  values  even  to  those  health 
and  environmental  outcomes  which  can 
be  quantified.  These  general 
uncertainties  in  the  xmderlying 
scientific  and  economics  literatures  are 
discussed  in  detail  in  the  RIA  and  its 
supporting  documents  and  references. 


A  full  listing  of  the  benefit  categories 
that  could  not  be  quantified  or 
monetized  in  our  analysis  are  provided 
in  Table  3  of  this  preamble.  A  full 
appreciation  of  the  overall  economic 
consequences  of  the  proposed  PCWP 
standards  requires  consideration  of  all 
benefits  and  costs  expected  to  result 
from  today's  proposed  rule,  not  just 
those  benefits  and  costs  which  could  be 
expressed  here  in  dollar  terms. 


Table  3.— Unquantified  Benefit  Categories  From  HAP,  Ozone-Related,  and  PM  Emissions  Reductions 


Health  Categories 


Welfare  Categories 


Unquantified  effect  categories  as- 
sociated with  HAP 


Carcinogenicity  mortality, 

Genotoxicity  mortality,  Non- 
cancer  lethality,  Pulmonary 
function,  decrement.  Dermal  ir- 
ritation. Eye  irritation. 
Neurotoxicity,  Immunotoxicity, 
Pulmonary  function  decrement. 
Liver  damage.  Gastrointestinal 
toxicity,  Kidney  damage.  Car- 
diovascular impairment. 
Hematopoietic  (Blood  dis- 
orders), Reproductive/Develop- 
mental toxicity. 


Corrosion/Deterioration,  Unpleas- 
ant odors,  Transportation  safety 
concems,  Yield  reductions/ 
Foliar  injury,  Biomass  decrease, 
Species  richness  decline.  Spe- 
cies diversity  decline.  Commu- 
nity size  decrease,  Organism 
lifespan,  decrease,  Trophic  web 
shortening. 


Unquantified  effect  categories  as- 
sociated with  ozone 


Airway  responsiveness.  Pul- 
monary inflammation,  Increased 
susceptibility  to  respiratory  in- 
fection. Acute  inflamation  and 
respiratory  cell  damage,  Chron- 
ic respiratory  damage/Pre- 
mature aging  of  lungs,  Emer- 
gency room  visits  for  asthma. 
Hospital  admissions  for  res- 
piratory diseases,  Asthma  at- 
tacks, Minor  restricted  activity 
days. 


Ecosystem  and  vegetation  effects 
in  Class  I  areas  (e.g.,  national 
parks),  Damage  to  urban 
omamentals  (e.g.,  grass,  flow- 
ers, shrubs,  and  trees  in  utban 
areas).  Commercial  field  crops, 
Fmit  and  vegetable  crops.  Re- 
duced yields  of  tree  seedlings, 
commercial  and  non-commer- 
cial forests,  Damage  to  eco- 
systems, Materials  damage. 
Reduced  wortter  productivity. 


Unquantified  effect  categories  as- 
sociated with  PM 


Premature  mortality,  Chronic 
bronchitis,  Hospital  admissions 
for  chronic  ot>stnx:tive  pul- 
monary disease,  pneumonia, 
cardiovascular  diseases,  and 
asthma.  Changes  in  pulmonary 
function,  Morphological 

changes,  Altered  host  defense 
mechanisms.  Cancer,  Ott>er 
chronic  respiratory  disease, 
Emergency  room  visits  for  asth- 
ma. Lower  and  upper  res- 
piratory symptoms,  Acute  bron- 
chitis. Shortness  of  breath. 
Minor  restricted  activity  days, 
Asthma  attacks,  Wortc  loss 
days. 

Materials  damage,  Damage  to 
ecosystems  (e.g.,  acid  sulfate 
deposition),  Nitrates  in  drinking 
water. 


V.  Relatioiiship  to  Other  Standards  and 
Programs  Under  the  CAA  and  Other 
Statutes 

A.  Wood  Building  Products  Surface 
Coating  NESHAP  Proposal 

The  proposed  PCWP  rule  includes 
some  miscellaneous  coating  operations 
that  are  performed  where  the  substrate 
is  manufactiu'ed.  We  included  these 
miscellaneous  coating  operations  in  the 
proposed  PCWP  rule  instead  of  the 
upcoming  Wood  Building  Products 
Surface  Coating  NESHAP  (40  CFR  part 
63,  subpart  QQQQ)  so  that  most 
facilities  would  be  subject  to  only  one 
of  the  rules.  The  miscellaneous  coating 
operations  proposed  today  include  the 
application  of  any  of  the  following  to 
plywood  or  composite  wood  products: 
edge  seals,  moistiu'e  sealants,  anti-skid 


coatings,  company  logos,  trademark  or 
grade  stamps,  nail  lines,  synthetic 
patches,  wood  patches,  wood  putty, 
concrete  forming  oils,  glues  for  veneer 
composing,  and  shelving  edge  fillers.  In 
addition,  miscellaneous  coating 
operations  also  include  the  application 
of  primer  to  OSB  siding  that  occurs  at 
the  same  site  as  the  OSB  manufactiu^. 

B.  Wood  Furniture  Manufacturing 
Operations  NESHAP  (40  CFR  Part  63, 
Subpart  JJ) 

The  Wood  Furniture  Manufactiuing 
Operations  NESHAP  apply  to  wood 
furniture  manufacturing  facilities  that 
are  engaged,  either  in  part  or  in  whole, 
in  the  manufacture  of  wood  furniture  or 
wood  furniture  components  that  are 
located  at  a  plant  site  that  is  a  major 
source  of  HAP  emissions.  In  the 


preamble  to  the  final  rule  (60  FR  62936, 
December  7, 1995),  we  stated  {hat  wood 
fumitiu-e  manufactiuing  operations 
involving  urea-formaldehyde  resins 
were  excluded  from  the  Wood  Furniture 
Manufacturing  Operations  NESHAP  and 
would  be  covered  by  the  proposed 
PCWP  rule.  Toddy's  proposed  rule 
covers  manufacturing  operations  at 
wood  furniture  manufacturing  facilities 
that  use  urea-formaldehyde  resins. 
These  operations  include,  but  are  not 
limited  to,  the  manufactiue  of  hardwood 
plywood,  particleboard,  and  medium 
density  fiberboard,  all  of  which  are 
included  in  the  definition  of  a  PCWP 
manufacturing  facility.  Although  some 
wood  furniture  plants  may  be  subject  to 
both  the  Wood  Furniture  Manufacturing 
Operations  NESHAP  and  today's 
proposed  rule,  there  are  no  overlapping 
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requirements  for  individual  process 
units. 

C.  Combustion  Related  NESHAP 

Plywood  and  composite  wood 
products  facilities  operate  combustion 
luilts  such  as  boilers,  fuel  cells,  and 
thermal  oil  heaters  that  supply  heat  to 
process  vmits  such  as  dryers  and  presses 
that  are  used  in  the  manufacture  of 
PCWP.  When  the  combustion  unit 
supplies  heat  by  directly  exhausting  the 
combustion  gas  through  a  dryer,  the 
dryer  is  considered  a  "direct-fired 
diyer."  Therefore,  the  HAP  emissions 
from  a  direct-fired  dryer  are  actually  a 
combination  of  the  emissions  from  the 
combustion  unit  exhausting  into  the 
dryer  and  the  emissions  that  result  from 
drying  the  wood.  Because  today's 
proposed  rule  regulates  emissions  from 
direct-fired  dryers,  those  combustion 
units  associated  with  direct-fired  dryers 
are  excluded  from  the  requirements  of 
other  combustion-related  NESHAP, 
such  as  the  Industrial/Commercial/ 
Institutional  Boilers  NESHAP  and  the 
Process  Heaters  NESHAP.  However, 
those  combustion  imits  that  supply  heat 
or  steam  to  indirect-fired  dryers  or 
presses  [i.e.,  combustion  unit  exhaust 
does  not  contact  wood  particles  or 
veneers),  and  those  thermal  oil  heaters 
that  supply  hot  oil  for  presses  but  which 
don't  exhaust  through  dryers  are  not 
covered  by  today's  proposed  rule  and 
would  be  subject  to  the  requirements  of 
the  applicable  combustion  related 
NESHAP. 

D.  New  Source  Review/Prevention  of 
Significant  Deterioration  Applicability 

We  expect  that  many  of  the  I*CWP 
facilities  impacted  by  today's  proposed 
rule  will  install  RTOs  to  comply  with 
the  proposed  HAP  control  requirements. 
However,  RTOs  can  generate  NOx 
emissions  during  normal  operation.  If 
NOx  emission  increases  are  great 
enough,  they  may  trigger  the  need  for 
preconstruction  permits  under  the 
nonattainment  new  source  review  (NSR) 
or  prevention  of  significant 
deterioration  (PSD)  program  (referred  to 
in  the  remainder  of  this  preamble  as 
"major  NSR").  During  the  development 
of  today's  proposed  rule,  representatives 
from  the  PCWP  industry  requested  that 
we  consider  the  application  of  an  RTO 
to  reduce  HAP  emissions  to  be  a 
pollution  control  project  (PCP),  as 
defined  within  the  context  of  PSD  and 
NSR,  such  that  RTOs  installed  to  meet 
today's  proposed  rule  would  qualify  for 
an  exemption  from  NSR/PSD. 

In  1992,  the  EPA  adopted  an  explicit 
PCP  exclusion  for  electric  utility  steam 
generating  imits  (57  FR  32314).  In  a  Jidy 
1, 1994  guidance  memorandum,  we 


provided  guidance  to  permitting 
authorities  on  the  approvability  of  PCP 
exclusions  for  source  categories  other 
than  electric  utilities.  In  that  guidance 
(available  on  the  TTN;  see  "Pollution 
Control  Projects  and  New  Source 
Review  (NSR)  Applicability"  from  John 
S.  Seitz,  Director,  OAQPS,  to  EPA 
Regional  Air  Division  Directors),  we 
indicated  that  add-on  controls  and  fuel 
switches  to  less  polluting  fuels  may 
qualify  for  an  exclusion  from  major  NSR 
as  a  PCP.  To  be  eligible  to  be  excluded 
from  otherwise  applicable  major  NSR 
requirements,  a  PCP  must,  on  balance, 
be  "envirorunentally  beneficial,"  and 
the  permitting  authority  must  ensure 
that  the  project  will  not  cause  or 
contribute  to  a  violation  of  the  NAAQS 
or  PSD  increment,  or  adversely  affect 
visibility  or  other  air  quality  related 
values  (AQRV)  in  a  Class  I  area,  and  that 
offsetting  reductions  are  secured  in  the 
case  of  a  project  which  would  result  in 
a  significant  increase  of  a  nonattainijient 
pollutant.  The  permitting  authority  can 
make  these  determinations  outside  of 
the  major  NSR  process.  The  1994 
guidance  did  not  supercede  existing 
NSR  requirements,  including  approved 
State  NSR  programs,  nor  void  or  create 
an  exclusion  from  any  applicable  minor 
source  preconstruction  review 
requirements  in  an  approved  SIP.  Any 
minor  NSR  permitting  requirements  in  a 
SIP  would  continue  to  apply,  regardless 
of  any  exclusion  from  major  NSR  that 
might  be  approved  for  a  soiuce  under 
the  PCP  exclusion  policy. 

In  the  July  1, 1994  guidance 
memorandum,  we  specifically  identified 
the  RTO  as  an  example  of  an  add-on 
control  that  is  an  appropriate  candidate 
for  a  case-by-case  exclusion  from  major 
NSR  as  a  PCP.  We  believe  that  the 
cuirent  guidance  on  the  PCP  exclusion 
adequately  provides  for  the  possible 
exemption  from  major  NSR  for  PCP 
resulting  from  today's  proposed  rule. 
Permitting  authorities  should  follow 
that  guidance  to  the  extent  allowed 
under  the  applicable  SIP  in  order  to 
determine  whether  the  installation  of  an 
RTO  in  a  given  circiunstance  qualifies 
as  a  PCP.  Projects  that  qualify  for  the 
exclusion  would  be  covered  under 
minor  source  regulations  in  the 
applicable  SIP,  and  permitting 
authorities  woidd  be  expected  to 
provide  adequate  safeguards  against 
NAAQS  and  increment  violations  and 
adverse  impacts  on  AQRV  in  Federal 
Class  I  areas.  Only  in  those  areas  where 
potential  adverse  impacts  cannot  be 
resolved  through  the  minor  NSR 
programs  or  other  mechanisms  would 
major  NSR  apply. 


E.  Interrelationship  Between  MACT 
Provisions  and  PSD 

We  have  received  comments  from 
some  in  industry  who  would  like  to  use 
the  provisions  of  the  proposed  PCWP 
rule  to  satisfy  requirements  for  PSD. 
While  many  of  the  proposed  PCWP 
provisions  for  HAP  may  be  used  to 
comply  with  PSD,  the  PCWP  provisions 
are  not  universally  applicable.  In  cases 
where  one  rule  is  more  stringent  than 
the  other,  you  must  comply  vdth  both 
rules. 

We  do  not  usually  state  this  explicitly 
in  rule  preambles  because  it  is 
established  as  a  matter  of  law  and 
precedence.  However,  because  of  some 
misunderstandings  from  some  in 
industry  and  our  on-going  enforcement 
review  of  PSD  compliance  in  the  PCWP 
industry,  we  believe  it  is  helpful  to 
discuss  areas  where  the  proposed  PCWP 
rule  and  PSD  may  have  different 
requirements. 

First,  the  proposed  PCWP  rule  is  a 
rule  that  would  regulate  HAP.  Decisions 
on  control  levels  and  compliance 
demonstrations  are  based  on  HAP 
reductions.  If  decisions  had  been  based 
on  control  of  VOC,  the  control  level  may 
have  been  different.  For  example,  this 
proposed  rule  requires  90  percent 
reduction  of  HAP  ftova  affected  process 
units.  Prevention  of  significant 
deterioration  may  require  control 
efficiencies  in  excess  of  90  percent.    , 
Another  example  is  which  process  units 
require  control.  In  the  proposed  PCWP 
rule,  the  level  of  control  that  represents 
the  MACT  floor  for  dry  rotary  (fryers 
and  hardwood  veneer  dryers  is  no 
emissions  reductions.  We  determined 
that  requiring  controls  was  not  cost 
effective  for  HAP.  However,  these 
process  units  emit  more  VOC  than  HAP; 
therefore,  we  may  determine  for  PSD 
that  dry  rotary  dryers  and  hardwood 
veneer -dryers  should  be  controlled. 

Second,  we  want  to  clarify  that  THC 
is  not  the  same  as  VOC.  Two  of  the 
compliance  options  in  the  proposed 
PCWP  rule  are  based  on  measurement  of 
THC,  as  carbon,  either  with  or  without 
methane,  as  a  surrogate  for  measuring 
HAP.  While  THC,  as  carbon,  is  a  good 
way  to  determine  percent  reduction  of 
a  control  device  for  HAP  of  concern  for 
the  PCWP  industry,  it  may  not  be 
appropriate  for  VOC. 

F.  Effluent  Guidelines 

Effluent  guidelines  applicable  to 
categories  and  subcategories  of 
industrial  point  soiuces  are  issued 
imder  authority  of  the  Clean  Water  Act 
(sections  301,  304,  306,  307,  308,  402, 
and  501).  The  current  effluent 
guidelines  are  applicable  to  many  PCWP 


Federal  Register /Vol.  68,  No.  6  /  Thursday,  January  9,  2003  /  Proposed  Rules 


1305 


facilities  and  are  found  at  40  CFR  part 
429., Effluent  limitations  for  a  number  of 
the  subcategories  covered  in  40  CFR 
part  429  prohibit  discharge  of  process 
wastewater  pollutants  into  navigable 
waters  of  the  United  States.  Industry  has 
requested  that  we  propose  to  amend  the 
effluent  guidelines  in  40  CFR  part  429, 
specifically  the  definition  of  process 
wastewaters  at  §  429.11(c),  which  affects 
all  subparts  requiring  no  discharge  of 
process  wastewater  pollutants,  to  allow 
discharge  of  certain  wastewaters, 
specifically  wastewaters  associated  with 
APCD  operation  and  maintenance,  by 
excluding  them  from  the  applicability  of 
these  subparts.  Industry  has  asserted 
that  effluent  limitations  for  these 
wastewaters  could  be  developed  by 
permit  writers  on  a  case-by-case  basis 
based  upon  best  professional  judgment. 
Industry  conunents  are  in  Docket 
number  A-98-44. 

At  this  time,  we  are  not  proposing  to 
amend  the  effluent  guidelines  because 
many  PCWP  facilities  are  disposing  of 
these  wastewaters  in  compliance  with 
the  existing  regulations,  for  example,  by 
recycling  them  in  the  process  or 
discharging  them  to  a  publicly  owned 
treatment  works.  We  lack 
comprehensive  information  to  support 
the  industry's  suggestion  that 
simultaneous  compliance  with  the 
proposed  rule  and  the  existing  effluent 
guidelines  would  not  be  possible. 

In  order  to  consider  industry's 
request,  we  would  need  to  obtain 
additional  and  more-detailed 
information  than  currently  available 
that:  (1)  Quantifies  the  volumes  and 
pollutants  present  in  the  wastewaters 
generated  by  APCD  used  to  comply  with 
the  proposed  rule  so  that  comparisons 
can  be  made  with  wastewaters  regulated 
by  the  existing  effluent  guidelines,  and 
(2)  documents  the  industry's  wastewater 
treatment  and  disposal  practices  to 
support  the  assertions  that  any 
additional  APCD  wastewaters  that  may 
not  have  been  considered  in  the  original 
rulemaking  for  part  429  are  not  or  could 
not  be  disposed  of  in  a  manner 
compliant  with  the  existing  effluent 
guidelines.  We  are  requesting  comment 
and  additional  detailed  information  and 
supporting  data  from  interested  parties 
on  whether  40  CFR  part  429,  subparts  B, 
C,  D,  F,  K,  L,  M,  and  O,  should  be 
amended  by  revising  the  applicability  of 
any  or  all  of  these  subparts  requiring  no 
discharge  of  process  wastewater 
pollutants  (i.e.,  by  changing  the 
definition  of  process  wastewater  at 
§  429.11(c)),  such  that  the  effluent 
guidelines  would  not  apply  to 
wastewater  produced  by  operation  or 
maintenance  of  APCD  that  are  used  to 
comply  with  the  proposed  rule.  Any 


new  information  and  data  will  be 
considered  and,  if  appropriate,  could 
serve  as  the  basis  for  amending  the 
definition  of  process  wastewater  found 
at  40  CFR  §429.1 1(c)  at  the  time  die 
final  PCWP  MACT  rule  is  promulgated. 
(The  EPA  would  consider  employing  a 
direct  final  rule  to  promulgate  any  such 
amendment  if  we  receive  convincing 
supporting  information  as  described 
above  and  do  not  receive  significant 
adverse  comment  on  this  issue  in 
response  to  today's  proposed  rule.  If  we 
do  receive  adverse  conunents,  we  would 
need  to  propose  the  amendment  prior  to 
promulgation.)  If  appropriate  and 
promulgated,  this  amendment,  or  a 
similar  amendment  designed  to  achieve 
the  same  result,  would  allow  for  the 
discharge  of  such  APCD  wastewater  that 
may  result  fi-om  compliance  with  the 
PCWP  MACT  rule.  We  are  considering 
an  amendment  to  40  CFR  §429. 11(c).  to 
read  as  follows  (amending  language  in 
italics):  The  term  "process  wastewater" 
specifically  excludes  non-contact 
cooling  water,  material  storage  yard 
nmoff  (either  raw  material  or  processed 
wood  storage),  boiler  blowdown,  and 
wastewater  from  air  pollution  control 
devices  installed  to  comply  with  the 
proposed  national  emissions  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  plywood  and  composite  wood 
products  (PCWP)  facilities  (40  CFR 
§  63.22).  For  the  dry  process  hardboard, 
veneer,  finishing,  particleboard,  and 
sawmills  and  planing  mills 
subcategories,  fire  control  water  is 
excluded  fi-om  the  definition. 

The  actual  discharge  allowances 
would  be  determined  initially  on  a  case- 
by-case  basis  by  NPDES  permitting 
authorities  using  their  best  professional 
judgment  (See  40  CFR  §  125.3).  (In  this 
regard,  the  industry  has  suggested  that 
discharge  limitations  could  be 
expressed  in  the  form  of  allowances  for 
the  discharges  attributable  to  the 
proposed  PCWP  MACT  rule.)  If  we 
promulgate  an  amendment  to  part  429 
of  the  type  described  above  at  the  time 
we  promulgate  the  final  PCWP  MACT 
rule,  we  will  consider,  through  the  CWA 
section  304(m)  planning  process, 
whether  it  is  appropriate  to  revise  part 
429  at  a  later  time  in  order  to  establish 
category-or  subcategory-specific  effluent 
limitations  and  standards  for  such 
APCD  wastewater  discharges. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 


review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles^ 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  proposed  rule  is  a  "significant 
regulatory  action"  because  the  annual  ^ 
costs  of  complying  with  the  rule  as 
proposed  are  expected  to  exceed  $100 
million.  Consequently,  this  action  was 
submitted  to  OMB  for  review  under 
Executive  Order  12866.  Any  written 
comments  from  OMB  and  written  EPA 
responses  are  available  in  the  docket 
(see  ADDRESSES  section  of  this 
preamble). 

We  did  not  estimate  health  and 
welfare  benefits  associated  with  changes 
in  emissions  of  HAP,  CO,  VOC,  PM, 
NOx  and  S02  for  this  proposed  nde. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pav  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
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State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting, 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  siunmary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  wilh 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  Agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 
This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  proposed 
rule  would  not  impose  directly 
enforceable  requirements  on  States,  nor 
would  it  preempt  them  from  adopting 
their  own  more  stringent  programs  to 
control  emissions  from  PCWP  facilities. 
Moreover,  States  are  not  required  under 
the  CAA  to  take  delegation  of  Federal 
NESHAP  and  bear  their  implementation 
costs,  although  States  are  encouraged 
and  often  choose  to  do  so.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule.  Although  section  6  of 
Executive  Order  13132  does  not  apply 
to  this  proposed  rule,  EPA  is  providing 
State  and  local  officials  an  opportvmity 
to  comment  on  this  proposed  rule.  A 
summary  of  the  concerns  raised  during 
the  notice  and  comment  process  and 
EPA's  response  to  those  concerns  will 
be  provided  in  the  final  rulemaking 
notice. 

C.  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000).  requires  EPA 


to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  trihal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
No  affected  plant  sites  are  owned  or 
operated  by  Indian  tribal  governments. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  In  the  spirit  of 
Executive  Order  13175.  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments,  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  tribal  officials. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant."  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  Agency  does  not  have  reason  to 
believe  the  environmental  health  or 
safety  risks  associated  with  the 
emissions  addressed  by  this  proposed 
rule  present  a  disproportionate  risk  to 
children.  The  public  is  invited  to  submit 
or  identify  peer-reviewed  studies  and 
data,  of  which  the  Agency  may  not  be 
aware,  that  assess  the  results  of  early  life 
exposure  to  the  pollutants  addressed  by 
this  proposed  rule  and  suggest  a 
disproportionate  impact. 


E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditiu-es  by  State,  local, 
and  Tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  the  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-cosUy.  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
biudensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Since  this  rule  is  estimated  tp  impose 
costs  to  the  private  sector  in  excess  of 
$100  million  per  year,  it  is  considered 
a  significant  regulatory  action. 
Therefore,  we  have  prepared  the 
following  statement  with  respect  to 
sections  202  through  205  of  the  UMRA. 

1.  Statutory  Authority 

This  proposed  rule  establishes  control 
requirements  for  existing  and  new 
PCWP  soiuces  pursuant  to  section  112 
of  the  CAA.  The  CAA  requires  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  is  commonly  referred 
to  as  MACT.  Section  112(d)(3)  further 
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defines  a  minimum  level  of  control  that 
can  be  considered  for  MACT  standards, 
commonly  referred  to  as  the  MACT 
floor — which  for  new  sources,  is  the 
level  of  control  achieved  by  the  best 
controlled  similar  source,  and  for 
existing  sources  is  the  level  of  control 
achieved  by  the  average  of  the  best 
performing  12  percent  of  sources  in  the 
category  (or  the  best-performing  five 
sources  for  categories  with  fewer  than 
30  sources). 

Control  technologies  and  their 
performance  are  discussed  in  the 
background  information  document  for 
this  proposal  (Docket  number  A-98-44). 
We  considered  emission  reductions, 
costs,  environmental  impacts,  and 
energy  impacts  in  selecting  the 
proposed  MACT  standards.  The 
proposed  standards  achieve  sizable 
reductions  in  HAP  and  other  pollutant 
emissions. 

2.  Social  Costs  and  Benefits 

The  regulatory  analyses  prepared  for 
this  proposed  rule,  including  our 
assessment  of  costs  and  benefits,  is 
detailed  in  the  "Regulatory  Impact 
Analysis  for  the  Proposed  Plywood  and 
Composite  Wood  Products  NESHAP"  in 
Docket  A-98-44.  Based  on  estimated 
compliance  costs  associated  with  this 
proposed  rule  and  the  predicted  change 
in  prices  and  production  in  the  affected 
industries,  the  estimated  social  costs  of 
this  proposed  rule  are  $134.2  million 
(1999  dollars).  The  social  costs  of  this 
proposed  rule  are  the  costs  imposed 
upon  society  as  a  result  of  efforts  toward 
compliance,  and  include  the  effects 
upon  consumers  of  products  made  by 
the  affected  facilities. 

It  is  estimated  that  3  years  after 
implementation  of  the  requirements  as 
proposed,  HAP  would  be  reduced  by 
9,700  Mg/yr  (11,000  tons/yr)  due  to 
reductions  in  formaldehyde, 
acetaldehyde,  acrolein,  methanol  and 
other  HAP  from  PCWP  sources. 
Formaldehyde  and  acetaldehyde  have 
been  classified  as  "probable  human 
carcinogens."  Acrolein,  methanol  and 
the  other  HAP  are  not  considered 
carcinogenic,  but  produce  several  other 
toxic  effects.  If  implemented,  the 
requirements  of  this  proposed  rule 
would  also  achieve  reductions  of  10,000 
Mg/yr  (11,000  tons/yr)  of  CO, 
approximately  11,000  Mg/yr  (13,000 
tons/yr)  of  PMio,  and  approximately 
25,000  Mg/yr  (27,000  tons/yr)  of  VOC 
(approximated  as  THC).  Exposure  to  CO 
can  effect  the  cardiovascular  system  and 
the  central  nervous  system.  The  PM 
emissions  can  result  in  fatalities  and 
many  respiratory  problems  (such  as 
asthma  or  bronchitis) .  , , ; 


At  the  present  time,  we  cannot 
provide  a  monetary  estimate  for  the 
benefits  associated  with  the  reductions 
in  HAP  and  CO.  For  VOC,  we  are  not 
able  to  estimate  the  benefits  associated 
with  the  reductions  due  to  a  lack  of 
available  air  quality  modeling  to 
estimate  the  change  in  ozone 
concentrations  that  occur  with  VOC 
emissions  reductions.  We  estimated  the 
benefits  associated  with  health  effects  of 
PM)()  but  were  unable  to  quantify  all 
categories  of  benefits  (particularly  those 
associated  with  ecosystem  and 
environmental  effects).  The  estimated 
benefits  include  the  effects  of  potential 
additional  NOx  emissions  that  result 
from  additional  combustion  controls. 
The  estimates  of  the  potential  additional 
NOx  emissions  are  presented  in  Section 
rV  of  this  preamble.  Nitrogen  oxides  are 
transformed  into  PMm  in  the 
atmosphere,  and  these  emissions  hence 
offset  the  benefits  from  the  PMio 
reductions  mentioned  above.  Total 
monetized  benefits  for  the  PMEio  and 
NOx  emissions  changes  using  our 
preferred  approach  to  value  benefits  is 
$8.5  million  (1999  dollars),  and  $5.3 
million  (1999  dollars)  using  an 
alternative  age-adjusted  approach 
recommended  by  others.  The  two 
approaches  to  valuing  benefits  is 
discussed  in  more  detail  in  this 
preamble  in  the  Executive  Order  1 2866 
section  and  in  the  Regulatory  Impact 
Analysis.  The  monetized  benefits 
should  be  considered  along  with  the 
many  categories  of  benefits  that  we  are 
unable  to  place  a  dollar  value  on  to 
consider  the  total  benefits  of  this 
proposed  rule. 

3.  Regulatory  Alternatives  Considered 

The  proposed  standards  reflect  the 
MACT  floor,  the  least  stringent 
regulatory  alternative  we  may  propose. 
In  addition,  we  are  proposing  the  least 
burdensome  and  most  flexible 
monitoring,  reporting,  and 
recordkeeping  requirements  that  we 
believe  will  assure  compliance  with  the 
compliance  options  and  requirements  of 
this  proposed  rule.  Therefore,  the 
proposed  regulatory  alternative  reflects 
the  least  costly,  most  cost-effective,  and 
least  burdensome  regulatory  option  that 
achieves  the  objectives  of  the  proposed 
rule. 

4.  Effects  on  the  National  Economy 

The  economic  impact  analysis  for  this 
proposed  rule  estimates  effects  upon 
employment  and  foreign  trade  for  the 
industries  affected  by  this  proposed 
rule.  The  total  reduction  in  employment 
for  the  affected  industries  is  0.3  percent 
of  the  current  employment  level  (or  225 
employees).  This  estimate  includes  the 


increase  in  employment  among  firms  in 
these  industries  that  do  not  incur  any 
cost  associated  with  the  proposed  rule. 
There  is  also  minimal  change  in  the 
foreign  trade  behavior  for  the  firms  in 
these  industries  since  the  level  of 
imports  of  affected  composite  wood 
products  only  increases  by  less  than  0.1 
percent. 

5.  Consultation  With  Government 
Officials 

Throughout  the  development  of  this 
proposed  rule,  we  interacted  with 
representatives  of  affected  State  and 
local  officials  to  inform  them  of  the 
progress  of  our  rulemaking  efforts.  We 
also  consulted  with  representatives  from 
other  entities  affected  by  the  proposed 
rule,  such  as  the  American  Forest  & 
Paper  Association.  National  Council  for 
Air  and  Stream  Improvement,  APA — 
The  Engineered  Wood  Association, 
Composite  Panel  Association,  American 
Hardboard  Association,  Hardwood 
Plywood  and  Veneer  Association,  and 
representatives  from  affected 
companies.  We  will  continue  to  interact 
with  government  officials  and  other 
entities  during  the  public  comment 
period  for  this  proposed  rule  and 
throughout  development  of  the 
promulgated  PCWP  standards. 

The  number  of  small  entities  that  are 
significcmtly  affected  by  today's 
proposed  PCWP  standards  is  not 
expected  to  be  substantial.  This 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly 
affect  small  governments  because  no 
PCWP  facilities  are  owned  by  such 
governments.  The  full  analysis  of 
potential  regulatory  impacts  on  small 
organizations,  small  governments,  and 
small  businesses  is  included  in  the 
economic  impact  analysis  in  the  docket 
and  is  listed  at  the  beginning  of  today's 
action  under  SUPPLEMENTARY 
INFORMATION.  Because  the  number  of 
small  entities  that  are  likely  to 
experience  significant  economic 
impacts  as  a  result  of  today's  proposed 
standards  is  not  expected  to  be 
substantial,  no  plan  to  inform  and 
advise  small  governments  is  requjred 
under  section  203  of  the  UMRA. 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA)  of  1996.  5  U.S.C.  601  et  seq. 

The  RFA  generally  requites  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  ranging  from  500  to  750 
employees;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  coimty,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impact  of  today's  proposed  nde  on 
small  entities,  we  certify  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  hi 
accordance  with  the  RFA,  we  conducted 
an  assessment  of  the  proposed  standards 
on  small  businesses  in  the  industries 
affected  by  the  proposed  rule.  Based  on 
SBA  size  definitions  for  the  affected 
industries  and  reported  sales  and 
employment  data,  the  Agency  identified 
17  of  the  52  companies,  or  32  percent, 
owning  affected  facilities  as  small 
businesses.  Although  small  businesses 
represent  32  percent  of  the  companies 
within  the  source  category,  they  are 
expected  to  incur  only  8  percent  of  the 
total  industry  compliance  costs  of  $142 
million.  There  are  only  three  small  firms 
with  compliance  costs  equal  to  or 
greater  than  3  percent  of  their  sales,  hi 
addition,  there  are  seven  small  firms 
with  cost-to-sales  ratios  between  1  and 
3  percent. 

We  performed  an  economic  impact 
analysis  to  estimate  the  changes  in 
product  price  and  production  quantities 
for  the  firms  affected  by  this  proposed 
rule.  The  analysis  shows  that  of  the  32 
facilities  owned  by  affected  small  firms, 
only  one  would  be  expected  to  shut 
down  rather  than  incur  the  cost  of 
compliance  with  the  proposed  rule. 
Although  any  facility  closure  is  cause 
for  concern,  it  should  be  noted  that  the 
baseline  economic  condition  of  the 
facilities  predicted  to  close  affects  the 
closure  estimate  provided  by  the 
economic  model.  Facilities  which  are 
already  experiencing  adverse  econpmic 
conditions  for  reasons  unconnected  to 
this  proposed  rule  are  more  vulnerable 
to  the  impact  of  any  new  costs  than 
those  that  are  not. 

The  analysis  indicates  that  the 
proposed  rule  should  not  generate  a 
significant  impact  on  a  substantial 
number  of  small  entities  for  the  PCWP 
manufacturing  source  category  for  the 
following  reasons.  First,  of  the  ten  small 
firms  that  have  compliance  costs  greater 


than  1  percent  of  sales,  only  three  have 
compliance  costs  of  greater  than  3 
percent  of  sales.  Second,  the  results  of 
the  economic  impact  analysis  show  that 
only  one  facility  owned  by  a  small  firm 
out  of  the  32  facilities  owned  by  affected 
small  firms  may  close  due  to  the 
implementation  of  this  proposed  rule. 
The  facility  that  may  close  rather  than 
incur  the  cost  of  compliance  appears  to 
have  low  profitability  levels  currently.  It 
also  should  be  noted  that  the  estimate 
of  compliance  costs  for  this  facility  is 
likely  to  be  an  overestimate  due  to  the 
lack  of  facility-specific  data  available  to 
assign  a  precise  control  cost  in  this  case. 
In  sum,  the  analysis  supports  today's 
certification  under  the  RFA  because, 
while  a  few  small  firms  may  experience 
significant  impacts,  there  will  not  be  a 
substantial  niunber  incurring  such  a 
burden. 

Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
we  minimized  the  impact  of  this 
proposed  rule  on  small  entities  in 
several  ways.  First,  we  considered 
subcategorization  based  on  production 
and  throughput  level  to  determine 
whether  smaller  process  units  would 
have  a  different  MACT  floor  than  larger 
process  units.  Our  data  show  that 
subcategorization  based  on  size  would 
not  result  in  a  less  stringent  level  of 
control  for  the  smaller  process  units. 
Second,  we  chose  to  set  the  control 
requirements  at  the  N4ACT  floor  control 
level  and  not  at  a  control  level  more 
stringent.  Thus,  the  control  level 
specified  in  the  proposed  PCWP  rule  is 
the  least  stringent  allowed  by  the  CAA. 
Third,  the  proposed  rule  contains 
multiple  compliance  options  to  provide 
facilities  with  the  flexibility  to  comply 
in  the  least  costly  manner  while 
maintaining  a  workable  and  enforceable 
rule.  The  compliance  options  include 
emissions  averaging  and  production- 
based  compliance  options  which  allow 
inherently  low-emitting  process  units  to 
comply  without  installing  add-on 
control  devices  and  facilities  to  use 
innovative  technology  and  pollution 
prevention  methods.  Fourth,  the 
proposed  rule  includes  multiple  test 
method  options  for  measuring 
methanol,  formaldehyde,  and  total  HAP. 
In  addition,  we  worked  with  various 
trade  associations  during  the 
development  of  the  proposed  rule.  We 
continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 


G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  OMB  imder 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  EPA  has  prepared  an 
Information  Collection  Request  (ICR) 
document  (1984.01),  and  you  may 
obtain  a  copy  from  Susan  Auby  by  mail 
at  Office  of  Environmental  Information, 
Collection  Strategies  Division  {2822T), 
U.S.  EPA,  1200  Pennsylvania  Avenue 
NW.,  Washington,  DC  20460,  by  e-mail 
at  auby.susan@epa.gov.  or  by  calling 
(202)  566-1672.  You  may  also 
download  a  copy  off  the  Internet  at 
http://www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 
EPA  pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  set  forth  in  40  CFR  part  2, 
subpart  B. 

The  proposed  rule  would  require 
maintenance  inspections  of  the  control 
devices  but  would  not  require  any 
notifications  or  reports  beyond  those 
required  by  the  NESHAP  General 
Provisions.  The  recordkeeping 
requirements  require  only  the  specific 
information  needed  to  determine 
compliance. 

The  annual  monitoring,  reporting,  and 
recordkeeping  burden  for  this  collection 
(averaged  over  the  first  3  years  after  the 
effective  date  of  the  rule)  is  estimated  to 
be  4,658  labor  hours  per  year,  at  a  total 
annual  cost  of  $207,322.  This  estimate 
includes  notifications  that  facilities  are 
subject  to  the  rule;  notifications  of 
performance  tests;  notifications  of 
compliance  status,  including  the  results 
of  performance  tests  and  other  initial 
compliance  demonstrations  that  do  not 
include  performance  tests;  startup, 
shutdown,  and  malfunction  reports; 
semiannual  compliance  reports;  and 
recordkeeping.  In  addition  to  the 
requirements  of  40  CFR  part  63,  subpart 
A,  facilities  that  wish  to  implement 
emissions  averaging  provisions  must 
submit  an  emissions  averaging  plan. 
Facilities  may  also  submit  a  request  for 
a  routine  control  device  maintenance 
exemption  to  justify  the  need  for  routine 
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maintenance  on  the  control  device  and 
to  show  how  the  facilities  plan  to 
minimize  emissions  to  the  greatest 
extent  possible  during  the  maintenance. 
Total  capital/startup  costs  associated 
with  the  testing,  monitoring,  reporting, 
and  recordkeeping  requirements  over 
the  3 -year  period  of  the  ICR  are 
estimated  to  be  $122,040,  with 
operation  and  maintenance  costs  of 
$3,957. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to:  (1)  Review  instructions;  (2) 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  piuposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  (3)  adjust 
the  existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  (4)  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  (5)  search  data  sources;  (6) 
complete  and  review  the  collection  of 
information;  and  (7)  transmit  or 
otherwise  disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currenUy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  biuden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division;  U.S.  Environmental 
Protection  Agency  (2822);  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.,  NW.,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  January  9, 
2003,  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  February  10,  2003.  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  AdvanqeiQent 


Act  (NTTAA)  of  1995  (Pub.  L.  104-113) 
(15  U.S.C.  272  note)  directs  uS  to  use 
voluntary  consensus  standards  in  our 
regulatory  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  developed  or  adopted  by  one 
or  more  voluntary  consensus  bodies. 
The  NTTAA  directs  us  to  provide 
Congress,  through  annual  reports  to  the 
OMB,  with  explanations  when  we  do 
not  use  available  and  applicable 
voluntary  consensus  standards. 

In  this  proposed  rule,  we  are 
proposing  requirements  to  use  EPA 
Methods  1,  la,  2,  2a,  2c,  2d,  2f,  2g,  3, 
3a,  3b,  4,  18,  25a,  204,  204(a-f),  308, 
316,  320,  and  SW  846  0011,  and  die 
NCASI  methods  previously  discussed  in 
this  preamble.  Consistent  with  the 
NTTAA,  we  conducted  searches  to 
identify  voluntary  consensus  standards 
that  could  be  used  in  addition  to  the 
EPA  methods. 

No  voluntary  consensus  standards 
were  identified  as  applicable  to  this 
proposed  rule.  For  EPA  Methods  la,  2a, 
2d,  2f,  2g,  204.  204a-f,  308,  316,  and  SW 
846  001 1 ,  no  applicable  voluntary 
consensus  standards  were  found.  The 
search  and  review  results  are 
dociunented  in  Docket  A-98— 44.  For 
EPA  Methods  1,  2,  2c,  3,  3a,  3b,  4,  18, 
and  25a,  we  identified  voluntary 
consensus  standards  that  would  not  be 
practical  due  to  lack  of  equivalency, 
detail,  and/or  quality  assurance/quality 
control  requirements.  Specific  reasons 
why  the  voluntary  consensus  standards 
are  not  practical  are  detailed  in  Docket 
A-98-^4.  For  EPA  Methods  2,  3a,  25a, 
and  320,  we  identified  voluntary 
consensus  standards  that  are  under 
development  or  under  EPA  review. 
These  voluntary  consensus  standards 
are  listed  in  Docket  A-98-44.  Therefore, 
we  do  not  propose  to  use  any  voluntary 
consensus  standards. 

We  are  requesting  comment  on 
compliance  demonstration  requirements 
in  this  proposed  rule  and  specifically 
invite  you  to  identify  potentially- 
applicable  voluntary  consensus 
standards.  You  should  explain  why  this 
regulation  should  adopt  a  particular 
voluntary  consensus  standard  in  lieu  of 
or  in  addition  to  EPA's  methods  and/or 
the  NCASI  methods.  Emission  test 
methods  and  performance  specifications 
submitted  for  evaluation  should  be 
accompanied  with  a  basis  for  the 
recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if 


method  other  than  Method  301,  40  CFR 
part  63,  appendix  A,  was  used). 

Table  4  of  proposed  subpart  DDDD 
lists  the  testing  methods  and 
performance  standards  included  in  the 
proposed  regulations.  Several  of  the 
methods  have  been  used  by  States  and 
industry  for  more  than  10  years. 
Nevertheless,  under  §63.7(e)(2)(ii)  and 
(f),  the  proposal  also  allows  any  State  or 
source  to  apply  to  EPA  for  permission 
to  use  an  alternative  method  in  place  of 
any  of  the  EPA  testing  methods  or 
performance  standards  listed  in  Table  4 
of  proposed  subpart  DDDD. 

/.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That  < 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  {66  FR  28355,  May 
22,  2001),  provides  that  agencies  shall 
prepare  and  submit  to  the  Administrator 
of  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  a  Statement  of 
Energy  Effects  for  certain  actions 
identified  as  "significant  energy 
actions."  Section  4(b)  of  Executive 
Order  13211  defines  "significant  energy 
actions"  as  "any  action  by  an  agency 
(normally  published  in  the  Federal 
Register)  that  promulgates  or  is 
expected  to  lead  to  the  promulgation  of 
a  final  rule  or  regulation,  including 
notices  of  inquiry,  advance  notices  of 
proposed  rulemaking,  and  notices  of 
proposed  rulemaking:  (1)  (i)  That  is  a 
significant  regulatory  action  under 
Executive  Order  1 2866  or  any  successor 
order,  and  (ii)  is  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy;  or  (2)  that 
is  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  signific^t  energy  action." 
The  proposed  rule  is  not  a  "significant 
energy  action"  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
The  basis  for  the  determination  is  as 
follows. 

This  proposed  rule  affects 
manufacturers  in  the  softwood  veneer 
and  plywood  (NAICS  321212), 
reconstituted  wood  products  (NAICS 
321219),  and  engineered  wood  products 
(NAICS  321213)  industiies.  There  is  no 
crude  oil,  fuel,  or  coal  production  from 
these  industries.  Hence,  there  is  no 
direct  effect  on  such  energy  production 
related  to  implementation  of  this 
proposal.  In  fact,  as  previously 
mentioned  in  this  preamble,  there  will 
be  an  increase  in  energy  consumption, 
and  hence  an  increase  in  energy 


1310 


Federal  Register /Vol.  68,  No.  6 /Thursday,  January  9,  2003  /  Proposed  Rules 


production,  resulting  from  installation 
of  RTO  and  WESP  likely  needed  for 
sources  to  meet  the  requirements  of  the 
proposed  rule.  This  increase  in  energy 
consumption  is  equal  to  718  million 
kilowatt-hoius/year  (kWh/yr)  for 
electricity  and  45  million  cubic  meters/ 
year  (mVyr)  for  natural  gas.  These 
increases  are  equivalent  to  0.012  percent 
of  1998  U.S.  electricity  production  and 
0.000001  percent  of  1998  U.S.  natural 
gas  production.'"  It  should  be  noted, 
however,  that  the  reduction  in  demand 
for  product  output  from  these  industries 
may  lead  to  a  negative  indirect  effect  on 
such  energy  production,  for  the  output 
reduction  will  lead  to  less  energy  use  by 
these  industries  and  thus  some 
reduction  in  overall  energy  production. 
For  fuel  production,  the  result  of  this 
indirect  effect  from  reduced  product 
output  is  a  reduction  of  only  about  1 
barrel  per  day  nationwide,  or  a  0.00001 
percent  reduction  nationwide  based  on 
1998  U.S.  fuel  production  data."  For 
coal  production,  the  resulting  indirect 
effect  from  reduced  product  output  is  a 
reduction  of  only  2,000  tons  per  year 
nationwide,  or  only  a  0.00001  percent 
reduction  nationwide  based  on  1998 
U.S.  coal  production  data.  For 
electricity  production,  the  resulting 
indirect  effect  from  reduced  product 
output  is  a  reduction  of  42.8  million 
kWh/yr,  or  only  a  0.00013  percent 
reduction  nationwide  based  on  1998 
U.S.  electricity  production  data.  Given 
that  the  estimated  price  increase  for 
product  output  from  any  of  the  affected 
industries  is  no  more  than  2.5  percent, 
there  should  be  no  price  increase  for 
any  energy  type  by  more  than  this 
amount.  The  cost  of  energy  distribution 
should  not  be  affected  by  this  proposal 
at  all  since  the  rule  does  not  affect 
energy  distribution  facilities.  Finally, 
with  changes  in  net  exports  being  a 
minimal  percentage  of  domestic  output 
(0.01  percent)  from  the  affected 
industries,  there  will  be  only  a 
negligible  change  in  international  trade, 
and  hence  in  dependence  on  foreign 
energy  supplies.  No  other  adverse 
outcomes  are  expected  to  occur  with 
regards  to  energy  supplies.Thus,  the  net 
effect  of  this  proposed  rule  on  energy 
production  is  an  increase  in  electricity 
output  of  0.012  percent  compared  to 
1998  output  data,  and  a  negligible 
change  in  output  of  other  energy  types. 
All  of  the  results  presented  above 
account  for  the  passthrough  of  costs  to 
consumers,  as  well  as  the  cost  impact  to 


producers.  These  results  also  account 
for  how  energy  use  is  related  to  product 
output  for  the  affected  industries. '^  por 
more  information  on  the  estimated 
energy  effects,  please  refer  to  the 
background  memo  ' '  to  these 
calculations  and  the  economic  impact 
analysis  for  the  proposed  rule.  The 
background  memo  and  economic  impact 
analysis  are  available  in  the  public 
docket. 

Therefore,  we  conclude  that  the  rule 
if  implemented  as  proposed  is  not  likely 
to  have  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
energy. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  26,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  A— {Amended] 

2.  Section  63.14  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 
§  63.14  Incorporations  by  reference. 

***** 

(f)"The  following  material  is  available 
from  the  National  Council  of  the  Paper 
Industry  for  Air  and  Stream 
Improvement,  Inc.  (NCASI),  Methods 
Manual,  P.O.  Box  133318,  Research 
Triangle  Park,  NC  2770»-3318,  (919) 
558-1987,  or  at  http://www.ncasi.org. 

(1)  NCASI  Method  DI/MEOH-94.02. 
Methanol  in  Process  Liquids  GC/FID 
(Gas  Chromatography/Flame  Ionization 
Detection),  August  1998,  IBR  approved 
for§63.457(c)(3)(ii). 

(2)  NCASI  Method  CI/WP-98.01, 
Chilled  Impinger  Method  For  Use  At 
Wood  Products  Mills  to  Measure 
Formaldehyde,  Methanol,  and  Phenol, 


'"U.S.  Department  of  Energy,  Energy  Information 
Administration.  Annual  Energy  Review,  End-Use 
Energy  Consumption  for  1998.  Located  on  the 
Internet  at  httpj/wwv/.eia.doe.gov/emeu/aer/ 
enduse.html. 

"Ibid. 


'2  U.S.  Department  of  Energy.  Energy  Information 
Administration.  1998  Manufacturing  Energy  ■ 
Consumption  Survey.  Located  on  the  Internet  at 
http://www.eia.doe.gov/emeu/mecs/mecs98/ 
datatables/contents.btml. 

'3  U.S.  Environmental  Protection  Agency. 
"Energy  Impact  Analysis  of  the  Proposed  Plywood 
and  Composite  Wood  Products  NESHAP."  July  30, 
2001. 


1998,  IBR  approved  for  proposed 
§63.2262. 

(3)  NCASI  Method  IM/CAN/WP- 
99.01,  Impinger/Canister  Source 
Sampling  Method  For  Speciated  HAPs 
at  Wood  Products  Facilities,  1999,  IBR 
approved  for  proposed  §  63.2262. 
***** 

3.  Part  63  is  amended  by  adding 
subpart  DDDD  to  read  as  follows: 

Subpart  DODD — National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Plywood  and  Composite  Wood  Products 

What  This  Subpart  Covers 

Sec. 

63.2230  What  is  the  purpose  of  this 
subpart? 

63.2231  Does  this  subpart  apply  to  me? 

63.2232  What  parts  of  my  plant  does  this 
subpart  cover? 

63.2233  When  do  I  have  to  comply  with 
this  subpart? 

Compliance  Options,  Operating 
Requirements,  and  Work  Practice 
Requirements 

63.2240  What  are  the  compliance  options 
and  operating  requirements  and  how 
must  I  meet  them? 

63.2241  What  are  the  work  practice 
requirements  and  how  must  I  meet 
them? 

General  Compliance  Requirements 

63.2250.  What  are  the  requirements  for 

periods  of  startup,  shutdown,  and 

malfunction? 
63.2251     What  are  the  requirements  for  the 

routine  control  device  maintenance 

exemption 

Initial  Compliance  Requirements 

63.2260  How  do  I  demonstrate  initial 
compliance  with  the  compliance 
options,  operating  requirements,  and 
work  practice  requirements? 

63.2261  By  what  date  must  1  conduct 
performance  tests  or  other  initial 
compliance  demonstrations? 

63.2262  How  do  I  conduct  performance 
tests  and  establish  operating 
requirements? 

63.2263  Initial  compliance  demonstration 
for  a  dry  rotary  dryer. 

63.2264  Initial  compliance  demonstration 
for  a  hardwood  veneer  dryer.      •« 

63.2265  Initial  compliance  demonstration 
for  a  softwood  veneer  dryer. 

63.2266  Initial  compliance  demonstration 
for  a  veneer  redryer. 

63.2267  Initial  compliance  demonstration 
for  a  reconstituted  wood  product  press  or 
board  cooler. 

63.2268  What  are  my  monitoring 
installation,  operation,  and  maintenance 
requirements? 

Continuous  Compliance  Requirements 

63.2270  How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.2271  How  do  I  demonstrate  continuous 
compliance  with  the  compliance 
options,  operating  requirements,  and 
work  practice  requirements? 
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Notifications,  Reports,  and  Records 

63.2280  What  notifications  must  I  submit 
and  when? 

63.2281  What  reports  must  I  submit  and 
when? 

63.2282  What  records  must  I  keep? 

63.2283  In  what  form  and  how  long  must  I 
keep  my  records? 

Other  Requirements  and  Information 

63.2290  What  parts  of  the  General 
Provisions  apply  to  me? 

63.2291  Who  implements  and  enforces  this 
subpart? 

63.2292  What  definitions  apply  to  this 
subpart? 

Tallies 

Table  lA  to  Subpart  DDDD— Production-      . 

Based  Compliance  Options 
Table  IB  to  Subpart  DDDD— Add-On  Control 

Systems  Compliance  Options 
Table  2  to  Subpart  DDDD— Operating 

Requirements 
Table  3  to  Subpart  DDDD— Work  Practice 

Requirements 
Table  4  to  Subpart  DDDD — Requirements  for 

Performance  Tests 
Table  5  to  Subpart  DDDE) — Performance 

Testing  and  Initial  Compliance 

Demonstrations  for  the  Compliance 

Options  and  Operating  Requirements 
Table  6  to  Subpart  DDDD— Initial 

Compliance  Demonstrations  for  Work 

Practice  Requirements 
T^le  7  to  Subpart  DDDD— Continuous 

Compliance  With  the  Compliance 

Options  and  Operating  Requirements 
Table  8  to  Subpart  DDDD — Continuous 

Compliance  With  the  Work  Practice 

Requirements 
Table  9  to  Subpart  DDDD — Requirements  for 

Reports 
T*le  10  to  Subpart  DDDD— Applicability  of 

General  Provisions  to  Subpart  DDDD  • 

Appendix 

Appendix  A  to  Subpart  DDDD — Alternative 
Procedure  to  Determine  Capture 
Efficiency  From  A  Hot  Press  Enclosure 
in  the  Plywood  and  Composite  Wood 
Products  Industry  Using  Sulfur 
Hexafluoride  Tracer  Gas 

What  This  Subpart  Covers 

§  63.2230    What  Is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
compliance  options,  operating 
requirements,  and  work  practice 
requirements  for  hazardous  air 
pollutants  (HAP)  emitted  from  plywood 
and  composite  wood  products 
manufacturing  facilities.  This  subpart 
also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  the  compliance 
options,  operating  requirements,  and 
work  practice  requirements. 

§  63.2231     Does  this  subpart  apply  to  me? 

This  subpart  applies  to  you  if  you 
meet  the  criteria  in  paragraphs  (a)  and 
(b  of  this  section. 


(a)  You  own  or  operate  a  plywood  and 
composite  wood  products  (PCWP) 
manufacturing  facility.  A  PCWP 
manufacturing  facility  is  a  plant  site  that 
manufactures  plywood  and/or 
composite  wood  products  by  bonding 
wood  material  (fibers,  particles,  strands, 
veneers,  etc.)  or  agricultural  fiber, 
generally  with  resin  under  heat  and 
pressure,  to  form  a  structural  pemel  or 
engineered  wood  product.  Plywood  and 
composite  wood  products 
manufacturing  facilities  also  include 
facilities  that  manufacture  dry  veneer 
and  lumber  kilns  located  at  any  facility. 
Plywood  and  composite  wood  products 
include  (but  are  not  limited  to) 
plywood,  veneer,  particleboard, 
oriented  strandboard,  hardboard, 
fiberboard,  medium  density  fiberboard. 
laminated  strand  lumber,  laminated 
veneer  lumber,  wood  I-joists,  kiln-dried 
lumber,  and  glue-laminated  beams. 

(b)  The  PCWP  manufacturing  facility 
is  located  at  a  major  source  of  HAP 
emissions.  A  major  soiuce  of  HAP 
emissions  is  any  stationary  source  or 
group  of  stationary  sources  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit  any  single  HAP  at  a  rate  of  9.07 
megagrams  (10  tons)  or  more  per  year  or 
any  combination  of  HAP  at  a  rate  of 
22.68  megagrams  (25  tons)  or  more  per 
year. 

§  63.2232    What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  rule  applies  to  each  new, 
reconstructed,  or  existing  affected 
source  at  a  PCWP  manufacturing 
facility. 

(b)  The  affected  source  is  the 
collection  of  dryers,  blenders,  formers, 
presses,  board  coolers,  and  other 
process  units  associated  with  the 
manufactiuing  of  plywood  and 
composite  wood  products  at  a  plant  site. 
The  affected  source  includes,  but  is  not 
limited  to,  green  end  operations,  drying 
operations,  blending  and  forming 
operations,  pressing  and  board  cooling 
operations,  and  miscellaneous  finishing 
operations  (such  as  sanding,  sawing, 
patching,  edge  sealing,  and  other 
finishing  operations  not  subject  to  other 
NESHAP).  The  affected  source  also 
includes  onsite  storage  of  raw  materials 
used  in  the  manufacture  of  plywood 
and/or  composite  wood  products,  such 
as  resins;  onsite  wastewater  treatment 
operations  specifically  associated  with 
plywood  and  composite  wood  products 
manufacturing;  and  miscellaneous 
coating  operations  (defined  in 
§63.2292).  The  affected  source  includes 
lumber  kilns  at  PCWP  manufacturiiig 
facilities  and  at  any  other  kind  of 
facility. 


(c)  An  affected  source  is  a  new 
affected  source  if  you  commenced 
construction  of  the  affected  source  after 
January  9,  2003  and  you  meet  the 
applicability  criteria  at  the  time  you 
commenced  construction.  , 

(d)  An  affected  source  is 
reconstructed  if  you  meet  the  criteria  as 
defined  in  §63.2. 

(e)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 

§63.2233    When  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  a  new  or  reconstructed 
affected  source,  you  must  comply  with 
this  subpart  according  to  paragraph 
(a)(1)  or  (2)  of  this  section,  whichever  is 
applicable. 

(1)  If  the  initial  startup  of  your 
affected  source  is  before  the  effective 
date  of  the  subpart,  then  you  must 
comply  with  the  compliance  options, 
operating  requirements,  and  work 
practice  requirements  for  new  and 
reconstructed  soiuces  in  this  subpart  no 
later  than  the  effective  date  of  the 
subpart.  .     " 

(2)  If  the  initial  startup  of  your 
affected  source  is  after  the  effective  date 
of  the  subpart,  then  you  must  comply 
with  the  compliance  options,  operating 
requirements,  and  work  practice 
requirements  for  new  and  reconstructed 
sources  in  this  subpart  upon  initial 
startup  of  your  affected  source. 

(b)  If  you  have  an  existing  affected 
source,  you  must  comply  with  the 
compliance  options,  operating 
requirements,  and  work  practice 
requirements  for  existing  sources  no 
later  than  the  date  3  years  after  the 
effective  date  of  the  subpart. 

(c)  If  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  such  that  it  becomes  a  major  source 
of  HAP,  you  must  be  in  compliance 
with  this  subpart  by  the  date  3  years 
after  the  effective  date  of  the  subpart  or 
upon  initial  startup  of  your  affected 
source  as  a  major  soiuce,  whichever  is 
later. 

(d)  You  must  meet  the  notification 
requirements  according  to  the  schedule 
in  §  63.2280  and  according  to  40  CFR 
part  63,  subpart  A.  Some  of  the 
notifications  must  be  submitted  before 
you  are  required  to  comply  with  the 
compliance  options,  operating 
requirements,  and  work  practice 
requirements  in  this  subpart. 
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Compliance  Options.  Operating 
Requirements,  and  Work  Practice 
Requirements 

§  63.2240    What  are  the  compliance  options 
and  operating  requirements  and  how  must 
I  meet  them? 

You  must  meet  the  compliance 
options  and  operating  requirements 
described  in  Tables  lA,  IB,  and  2  of  this 
subpart  and  in  paragraph  (c)  of  this 
section  by  using  one  or  more  of  the 
compliance  options  listed  in  paragraphs 
(a),  (b),  and  (c)  of  this  section.  The 
process  units  subject  to  the  compliance 
options  are  listed  in  Tables  lA  and  IB 
(the  same  process  units  are  listed  in 
both  tables)  and  are  defined  in 
§  63.2292.  You  need  only  to  meet  one  of 
the  compliance  options  outlined  in 
paragraphs  (a)  through  (c)  of  this  section 
for  each  process  unit.  You  cannot  use 
multiple  compliance  options  for  a  single 
process  unit.  (For  example,  you  cannot 
use  a  production-based  compliance 
option  for  one  vent  of  a  veneer  dryer 


and  an  add-on  control  system 
compliance  option  for  smother  vent  on 
the  same  veneer  dryer.  You  must  use 
either  the  production-based  complifmce 
option  or  an  add-on  control  system 
compliance  option  for  the  entire  dryer.) 

(a)  Production-based  compliance 
options.  Meet  the  production-based  total 
HAP  compliance  options  in  Table  lA  of 
this  subpart  and  the  applicable 
operating  requirements  in  Table  2  of 
this  subpart.  You  may  not  use  an  add- 
on control  system  to  meet  the 
production-based  compliance  options. 

(b)  Compliance  options  for  add-on 
control  systems.  Use  an  emissions 
control  system  and  demonstrate  that  the 
resulting  emissions  meet  the 
compliance  options  and  operating 
requirements  in  Tables  IB  and  2  of  this 
subpart.  If  you  own  or  operate  a 
reconstituted  wood  product  press  at  a 
new  or  existing  affected  source  or  a 
reconstituted  wood  product  board 
cooler  at  a  new  affected  source,  and  you 
choose  to  comply  with  one  of  the 


concentration-based  compliance  options 
for  a  control  system  outlet  (presented  as 
option  numbers  2,4,  and  6  in  Table  IB 
of  this  subpart),  you  must  have  a 
capture  device  that  either  ineets  the  EPA 
Method  204  criteria  for  a  permanent 
total  enclosure  (PTE)  or  achieves  a 
capture  efficiency  of  greater  than  or 
equal  to  95  percent. 

(c)  Emissions  averaging  compliance 
option  (for  existing  sources  only).  Using 
the  procedures  in  paragraphs  (c)(1) 
through  (3)  of  this  section,  demonstrate 
that  emissions  included  in  the 
emissions  average  meet  the  compliance 
options  and  operating  requirements. 
New  sources  may  not  use  emissions 
averaging  to  comply  with  this  subpart. 

(1)  Calculation  of  required  and  actual 
mass  removal.  Limit  emissions  of  total 
HAP,  as  defined  in  §  63.2292,  to  include 
acetaldehyde,  acrolein,  formaldehyde, 
methanol,  phenol,  and  propionaldehyde 
from  your  ciffected  source  to  the 
standard  specified  by  Equations  1,2. 
and  3  of  this  section. 


RMR  =  0.90  X   5^  UCEPi  x  OHJ 


(Eq.  1) 


AMR  =   5^ CD,  xOCEPj  xOH, 

Vi=l 


(Eq.  2) 


AMR  >  RMR 


(Eq.  3) 


Where: 

RMR  =  required  mass  removal  of  total 
HAP  from  all  process  luiits 
generating  debits  (i.e.,  all  process 
units  that  are  subject  to  the 
compliance  options  in  Tables  lA 
and  IB  of  this  subpart  and  that  aie 
either  uncontrolled  or  under- 
controlled),  pounds  per  semiannual 
period 

AMR  =  actual  mass  removal  of  total 
HAP  from  all  process  units 
generating  credits  [i.e.,  all  process 
units  that  are  controlled  as  part  of 
the  Emissions  Averaging  Plan), 
poimds  per  semiannual  period 

UCEPi  =  mass  of  total  HAP  from  an 
uncontrolled  or  luider-controUed 
process  unit  (i)  that  generates 
debits,  pounds  per  hour 

OHi  =  number  of  hours  a  process  unit 
(i)  is  operated  diu'ing  the 
semiannual  period,  hours  per  6 
month  period 

CDi  =  control  system  efficiency  for  the 
emission  point  (i)  for  total  HAP, 


expressed  as  a  fraction,  and  not  to 

exceed  90  percent,  imitless 
OCEP,  =  mass  of  total  HAP  from  a 

process  imit  (i)  that  generates 

credits,  pounds  per  hour 
0.90  =  required  control  system 

efficiency  of  90  percent  multiplied, 

unitless 

(2)  Requirements  for  debits  and 
credits.  You  must  calculate  debits  and 
credits  as  specified  in  paragraphs 
(c)(2)(i)  through  (vi)  of  this  section. 

(i)  You  must  limit  process  lUiits  in  the 
emissions  average  to  those  process  units 
located  at  the  existing  affected  source, 
as  defined  in  §63.2292. 

(ii)  You  cannot  use  nonoperating 
process  units  to  generate  emissions 
averaging  credits.  You  cannot  use 
process  imits  that  are  shutdown  to 
generate  emissions  averaging  debits  or 
credits. 

(iii)  You  may  not  include  in  yoiu- 
emissions  average  process  units 
controlled  to  comply  with  a  State, 
Tribal,  or  Federal  rule  other  than  this 
subpart,  except  when  the  control  system 


installation  and  process  unit  inclusion 
in  the  emissions  average  both  pre-date 
the  effective  date  of  the  State,  Tribal,  or 
Federal  rule. 

(iv)  You  must  use  actual 
measurements  of  total  HAP  emissions 
from  process  units  to  calculate  yoiu 
required  mass  removal  (RMR)  and 
actual  mass  removal  (AMR).  The  total 
HAP  measurements  ijiust  be  obtained 
according  to  §  63.2262(b)  through  (d), 
(g),  and  (h),  using  the  methods  specified 
in  Table  4  of  this  subpart. 

(v)  Your  initial  demonstration  that  the 
credit-generating  process  units  will  be 
capable  of  generating  enough  credits  to 
offset  the  debits  from  the  debit- 
generating  process  units  must  be  made 
under  representative  operating 
conditions.  After  the  compliance  date, 
you  must  use  actual  operating  data  for 
all  debit  and  credit  calculations. 

(vi)  Do  not  include  emissions  from  the 
following  time  periods  in  yoiu 
emissions  averaging  calculations: 

(A)  Emissions  during  periods  of 
startup,  shutdown,  and  malfunction  as 
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described  in  the  startup,  shutdown,  and 
malfunction  plan. 

(B)  Emissions  during  periods  of 
monitoring  malfunctions,  associated 
repairs,  and  required  quality  assurance 
or  control  activities  or  during  periods  of 
control  device  maintenance  covered  in 
your  routine  control  device 
maintenance  exemption.  No  credits  may 
be  assigned  to  credit-generating  process 
units,  and  maximum  debits  must  be 
assigned  to  debit-generating  process 
units  during  these  periods. 

(3)  Operating  requirements.  You  must 
meet  the  operating  requirements  in 
Table  2  of  this  subpart  for  each  process 
unit  or  control  device  used  in 
calculation  of  emissions  averaging 
credits. 

§  63.2241     What  are  the  work  practice 
requirements  and  how  must  I  meet  them? 

(a)  You  must  meet  each  work  practice 
requirement  in  Table  3  of  this  subpart 
that  applies  to  you. 

(b)  As  provided  in  §  63.6(g),  we,  the 
EPA,  may  choose  to  grant  you 
permission  to  use  an  alternative  to  the 
work  practice  requirements  in  this 
section. 

General  Compliance  Requirements 

§  63.2250    What  are  the  requirements  for 
periods  of  startup,  shutdown,  and 
malfunction? 

(a)  You  must  be  in  compliance  with 
the  compliance  options,  operating 
requirements,  and  the  work  practice 
requirements  in  this  subpart  at  all  times, 
except  during  periods  of  startup, 
shutdown,  and  malfunction;  prior  to 
initial  startup;  and  during  the  routine 
control  device  maintenance  exemption 
specified  in  §63.2251. 

(b)  You  must  always  operate  and 
maintain  your  affected  source,  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 
in§63.6(e)(l)(i). 

(c)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  (SSMP)  according  to 
the  provisions  in  §  63.6(e)(3). 

(d)  The  compliance  options,  operating 
requirements,  and  work  practice 
requirements  do  not  apply  diuing  times 
when  the  process  unit(s)  subject  to  the 
compliance  options,  operating 
requirements,  and  work  practice 
requirements  are  not  operating,  or 
during  scheduled  startup  and  shutdown 
periods,  and  during  malfunctions.  These 
startup  and  shutdown  periods  must  not 
exceed  the  minimum  amount  of  time 
necessary  for  these  events,  and  during 
these  events,  you  must  minimize 
emissions  to  die  greatest  extent  possible. 

(e)  You  must,  at  the  beginning  of  each 
semiaimual  compliance  period,  record 


your  control  device  maintenance 
schedule  for  that  period.  To  the  extent 
practical,  startup  and  shutdown  of 
emission  control  systems  must  be 
scheduled  during  times  when  process 
equipment  is  also  shutdown  for  routine 
maintenance. 

(f)  If  you  use  a  catalytic  oxidizer,  you 
must  maintain  and  operate  the  catalyst 
according  to  the  manufacturer's 
specifications. 

§63.2251    What  are  the  requirements  for 
the  routine  control  device  maintenance 
exemption? 

(a)  You  may  request  a  routine  control 
device  maintenance  exemption  from  the 
Administrator.  Your  request  must  justify 
the  need  for  the  routine  maintenance  on 
the  control  device  and  the  time  required 
to  accomplish  the  maintenance 
activities,  describe  the  maintenance 
activities  and  the  frequency  of  the 
maintenance  activities,  explain  why  the 
maintenance  cannot  be  accomplished 
diuing  process  shutdowns,  describe 
how  you  plan  to  minimize  emissions  to 
the  greatest  extent  possible  during  the 
maintenance,  and  provide  any  other 
documentation  required  by  the 
Administrator. 

(b)  The  routine  control  device 
maintenance  exemption  must  not 
exceed  the  percentages  of  process  unit 
operating  uptime  in  paragraphs  (b)(1) 
and  (2)  of  this  section. 

(1)  If  the  control  device  is  used  to 
control  a  green  rotary  dryer,  tube  dryer, 
strand  dryer,  or  pressurized  refiner,  then 
the  routine  control  device  maintenance 
exemption  must  not  exceed  3  percent  of 
annual  operating  uptime  for  each 
process  unit  controlled. 

(2)  If  the  control  device  is  used  to 
control  a  softwood  veneer  dryer, 
reconstituted  wood  product  press, 
reconstituted  wood  product  board 
cooler,  hardboard  oven,  press  predryer, 
or  fiberboard  mat  dryer,  then  the  routine 
control  device  maintenance  exemption 
must  not  exceed  0.5  percent  of  aimual 
operating  uptime  for  each  process  unit 
controlled. 

(3)  If  the  control  device  is  used  to 
control  a  combination  of  equipment 
listed  in  both  paragraphs  (b)(1)  and  (2) 
of  this  section,  such  as  a  tube  dryer  and 
a  reconstituted  wood  product  press, 
then  the  routine  control  device 
maintenance  exemption  must  not 
exceed  3  percent  of  annual  operating 
uptime  for  each  process  unit  controlled. 

(c)  The  request  for  the  routine  control 
device  maintenance  exemption,  if 
approved  by  the  Administrator,  must  be 
incorporated  by  reference  in  and 
attached  to  the  affected  source's  title  V 
permit. 


(d)  The  compliance  options  and 
operating  requirements  do  not  apply 
during  times  when  control  device 
maintenance  covered  under  your 
approved  routine  control  device 
maintenance  exemption  is  performed. 
You  must  minimize  emissions  to  the 
greatest  extent  possible  during  these 
routine  control  device  maintenance 
periods. 

(e)  You  must,  at  the  beginning  of  each 
semiannual  compliance  period,  record 
your  control  device  maintenance 
schedule  for  that  period.  To  the  extent 
practical,  startup  and  shutdown  of 
emission  control  systems  must  be 
scheduled  during  times  when  process 
equipment  is  also  shutdown. 

Initial  Compliance  Requirements 

§  63.2260    How  do  I  demonstrate  initial 
compliance  with  the  compliance  options, 
operating  requirements,  and  work  practice 
requirements? 

(a)  To  demonstrate  initial  compliance 
with  the  compliance  options  and 
operating  requirements,  you  must 
conduct  performance  tests  and  establish 
each  site-specific  operating  requirement 
in  Table  2  of  this  subpart  according  to 
the  requirements  in  §  63.2262  and  Table 
4  of  this  subpart.  Combustion  units  with 
heat  input  capacity  of  greater  than  or 
equal  to  44  megawatts  that  accept 
process  exhausts  into  the  flame  zone  are 
exempt  from  the  initial  performance 
testing  and  operating  requirements  for 
thermal  oxidizers. 

(b)  You  must  demonstrate  initial 
compliance  with  each  compliance 
option,  operating  requirement,  and  work 
practice  requirement  that  applies  to  you 
according  to  Tables  5  and  6  of  this 
subpart  and  according  to  §§  63.2260 
through  63.2268  of  this  subpart. 

(c)  You  must  submit  the  Notification 
of  Compliance  Status  containing  the 
results  of  the  initial  compliance         ^~s;- 
demonstration  according  to  the 
requirements  in  §63. 2280(d). 

§63.2261     By  what  date  must  i  conduct 
performance  tests  or  other  initial 
compliance  demonstrations? 

(a)  You  must  conduct  performance 
tests  upon  initial  startup  or  no  later  than 
180  calendar  days  after  the  compliance 
date  that  is  specified  for  your  source  in 
§  63.2233  and  according  to  §  63.7(a)(2). 
whichever  is  later. 

(b)  You  must  conduct  initial 
compliance  demonstrations  that  do  not 
require  performance  tests  upon  initial 
startup  or  no  later  than  30  calendar  days 
afrer  the  compliance  date  that  is 
specified  for  your  source  in  §  63.2233, 
whichever  is  later. 
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§  63.2262    How  do  I  conduct  performance 
tests  and  establish  operating 
requirements? 

(a)  You  must  conduct  each 
performance  test  according  to  the 
requirements  in  §  63.7(e)(1),  the 
requirements  in  paragraphs  (b)  through 
(o)  of  this  section,  and  according  to  the 
methods  specified  in  Table  4  of  this 
subpart. 

(b)  Periods  when  performance  tests 
must  be  conducted. 

(1)  You  must  not  conduct 
performance  tests  during  periods  of 
startup,  shutdown,  or  malfunction,  as 
specified  in  §  63.7(e)(1). 

(2)  You  must  test  under  representative 
operating  conditions  as  defined  in 
§63.2292.  You  must  describe 
representative  operating  conditions  in 
your  performance  test  report  for  the 
process  and  control  systems  and  explain 
why  they  are  representative. 

(c)  Number  of  test  runs.  You  must 
Conduct  three  separate  test  nms  for  each 
performance  test  required  in  this 
section,  as  specified  in  §  63.7(e)(3).  Each 
test  run  must  last  at  least  1  hour  except 
for:  testing  of  a  temporary  total 
enclosure  (TTE)  conducted  using 
Methods  204A  through  204F  which 
require  three  separate  test  runs  of  at 
least  3  hours  each;  and  testing  of  an 
enclosure  conducted  using  the 
alternative  tracer  gas  method  in 
appendix  A  to  this  subpart  which 
requires  a  minimum  of  three  separate 
runs  of  at  least  20  minutes  each. 

(d)  Location  of  sampling  sites. 
Sampling  sites  must  be  located  at  the 
inlet  (if  emission  reduction  testing  or 
documentation  of  inlet  methanol  or 
formaldehyde  concentration  is  required) 
and  outlet  of  the  control  device  and 
prior  to  any  releases  to  the  atmosphere. 

(e)  Collection  of  monitoring  data.  You 
must  coUect  operating  parameter 
monitoring  system  or  continuous 
emissions  monitoring  system  (CEMS) 
data  at  least  every  15  minutes  during  the 
entire  initial  performance  test  and 
determine  the  parameter  or 
concentration  value  for  the  operating 
requirement  during  the  performance  test 
using  the  methods  specified  in 
paragraphs  (k)  through  (o)  of  this 
section. 

(f)  Collection  of  production  data.  To 
comply  with  any  of  the  production- 
based  compliance  options,  you  must 
measiu-e  and  record  the  process  unit 
throughput  during  each  test. 

(g)  Nondetect  data.  When  determining 
total  HAP,  formaldehyde,  methanol,  or 
THC  emission  rates,  all  nondetect  data, 
as  defined  in  §  63.2292,  must  be  treated 
as  one-half  of  the  method  detection 
limit.   - 


(h)  Calculation  of  percent  reduction 
across  a  control  system.  When 
determining  the  control  system 
efficiency  for  any  control  system 
included  in  your  emissions  averaging 
plan  (not  to  exceed  90  percent)  and 
when  complying  with  any  of  the 
compliance  options  based  on  percent 
reduction  across  a  control  system  in 
Table  IB  of  this  subpart,  as  part  of  the 
performance  test,  you  must  calculate  the 
percent  reduction  using  Equation  1  of 
this  section: 


PR  =  CEx       '^         ^ 


(100)      (Eq.  1) 


ER.n 

Where: 

PR  =  percent  reduction,  percent 

CE  -  capture  efficiency,  percent 

(determined  for  reconstituted  wood 
product  presses  and  board  coolers 
as  required  in  Table  4  of  this 
subpart) 

ER,n  =  emission  rate  of  total  HAP 
(calculated  as  the  sum  of  the 
emission  rates  of  acetaldehyde, 
acrolein,  formaldehyde,  methanol, 
phenol,  and  propionaldehyde), 
THC,  formaldehyde,  or  methanol  in 
the  inlet  vent  stream  of  the  control 
device,  pounds  per  hour 

ERoui  =  emission  rate  of  total  HAP 
(calculated  as  the  sum  of  the 
emission  rates  of  acetaldehyde, 
acrolein,  formaldehyde,  methanol, 
phenol,  and  propionaldehyde), 
THC,  formaldehyde,  or  methanol  in 
the  outlet  vent  stream  of  the  control 
device,  pounds  per  hour 

(i)  Calculation  of  mass  per  unit 
production.  To  comply  with  any  of  the 
production-based  compliance  options  in 
Table  lA  of  this  subpart,  you  must 
calculate  your  mass  per  unit  production 
emissions  for  each  test  run  using 
Equation  2  of  this  section: 


j^P^ERhap 
PxCE 


(Eq.   2) 


Where: 

MP  =  mass  per  unit  production,  pounds 
per  oven  dried  ton  OR  pounds  per 
thousand  square  feet  on  a  specified 
thickness  basis  (see  paragraph  (j)  of 
this  section  if  you  need  to  convert 
ft'om  one  thickness  basis  to  another) 

ERhap  =  emission  rate  of  total  HAP 
(calculated  as  the  sum  of  the 
emission  rates  of  acetaldehyde, 
acrolein,  formaldehyde,  methanol, 
phenol,  and  propionaldehyde)  in 
the  stack,  pounds  per  hour 

P  =  process  unit  production  rate 

(throughput),  oven  dried  tons  per 
hoiu  OR  thousand  square  feet  per 
hour  on  a  specified  thickness  basis 


CE  =  captiue  efficiency,  percent 

(determined  for  reconstituted  wood 
product  presses  and  board  coolers 
as  required  in  Table  4  of  this 
subpart)?< 

(j)  Thickness  basis  conversion.  Use 
Equation  3  of  this  section  to  convert 
fi-om  one  thickness  basis  to  another: 

MSFb  =  MSFaX—        (Eq.  3) 
B 

Where: 

MSFa  =  thousand  square  feet  on  an  A- 

inch  basis 
MSFb  =  thousand  square  feet  on  a  fl- 
inch basis 
A  =  old  thickness  you  are  converting 

from,  inches 
B  =  new  thickness  you  are  converting  to, 
inches 
(k)  Establishing  thermal  oxidizer 
operating  requirements.  If  you  operate  a 
thermal  oxidizer,  you  must  establish 
yoiu  thermal  oxidizer  operating 
parameters  according  to  paragraphs 
(k)(l)  through  (4)  of  this  section. 

(1)  During  the  initial  performance  test, 
you  must  continuously  monitor  the 
firebox  temperature  during  each  of  the 
required  1-hour  test  runs.  The  minimum 
firebox  temperatiu-e  must  then  be 
established  as  the  average  of  the  three 
minimum  15-minute  firebox 
temperatures  monitored  diuing  the 
three  test  runs.  Multiple  3-run 
performance  tests  may  be  conducted  to 
establish  a  range  of  parameter  values 
under  different  operating  conditions. 

(2)  If  you  choose  to  monitor  inlet 
static  pressure  during  the  initial 
performance  test,  you  must 
continuously  monitor  the  static  pressure 
at  the  inlet  of  the  thermal  oxidizer 
during  each  of  the  required  1-hour  test 
nms.  The  static  pressure  operating  range 
must  then  be  established  as  the 
maximum  and  minimum  of  the  15- 
minute  static  pressures  monitored 
during  the  entire  3-hour  test.  Multiple  3- 
run  performance  tests  may  be  conducted 
to  establish  a  range  of  parameter  values 
under  different  operating  conditions. 

(3)  If  you  choose  to  monitor  stack  gas 
flow  during  the  initial  performance  test, 
you  must  continuously  monitor  the  gas 
flow  rate  at  the  thermal  oxidizer  stack 
diuing  each  of  the  required  l-hoiu  test 
runs.  The  maximum  flow  rate  must  then 
be  established  as  the  average  of  the  three 
maximum  15-minute  flow  rates 
monitored  during  the  three  test  nms. 
Multiple  3-run  performance  tests  may 
be  conducted  to  establish  a  range  of 
parameter  values  under  different 
operating  conditions. 

(4)  You  may  establish  a  different 
minimum  firebox  temperatiue,  static 
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pressure  operating  range,  or  maximum 
stack  gas  flow  rate  for  your  thermal 
oxidizer  by  submitting  the  notification 
specified  in  §63.2280(g]  and  conducting 
a  repeat  performance  test  as  specified  in 
paragraphs  (k)(l)  and  (3)  of  this  section 
that  demonstrates  compliance  with  the 
compliance  options  in  Table  IB  of  this 
subpart. 

(5)  If  yoiu  thermal  oxidizer  is  a 
combustion  unit  with  a  heat  input 
capacity  greater  than  or  equal  to  44 
megawatts,  then  you  are  exempt  from 
the  initial  performance  testing  and 
monitoring  requirements  specified  in 
paragraphs  (k)(l)  through  (4)  of  this 
section.  To  demonstrate  initial 
compliance,  you  must  submit 
documentation  with  your  Notification  of 
Compliance  Status  showing  that  your 
combustion  unit  has  a  heat  input 
capacity  of  greater  than  or  equal  to  44 
megawatts  and  that  process  exhausts 
controlled  by  the  combustidn  unit  enter 
into  the  flame  zone. 

(1)  Establishing  catalytic  oxidizer 
operating  requirements.  If  you  operate  a 
catalytic  oxidizer,  you  must  establish 
your  catalytic  oxidizer  operating 
parameters  according  to  paragraphs    . 
(1)(1)  through  (4)  of  this  section. 

(1)  During  the  initial  performance  test, 
you  must  continuously  monitor  the 
temperature  upstream  of  the  catalyst 
bed  during  the  required  1-hour  test 
runs.  The  minimum  upstream 
temperature  must  then  be  established  as 
the  average  of  the  three  minimum  15- 
minute  temperatures  upstream  of  the 
catalyst  bed  monitored  during  the  three 
test  runs.  Multiple  3-run  performance 
tests  may  be  conducted  to  establish  a 
range  of  parameter  values  under 
different  operating  conditions. 

(2)  If  you  choose  to  monitor  inlet 
static  pressure  during  the  initial 
performance  test,  you  must 
continuously  monitor  the  static  pressure 
at  the  inlet  of  the  catalytic  oxidizer 
during  each  of  the  required  l-hoxu-  test 
runs.  The  static  pressure  operating  range 
must  then  be  established  as  the 
maximuip  and  minimum  of  the  15- 
minute  static  pressures  monitored 
during  the  entire  3-hour  test.  Multiple  3- 
run  performance  tests  may  be  conducted 
to  establish  a  range  of  parameter  values 
under  different  operating  conditions. 

(3)  If  you  choose  to  monitor  stack  gas 
flow  during  the  initial  performance  test, 
you  must  continuously  monitor  the  gas 
flow  rate  at  the  catalytic  oxidizer  stack 
during  each  of  the  required  1-hour  test 
runs.  The  maximum  flow  rate  must  then 
be  established  as  the  average  of  the  three 
maximum  15-minute  flow  rates 
monitored  during  the  three  test  runs. 
Multiple  3-nm  performance  tests  may 
be  conducted  to  establish  a  range  of 


parameter  values  under  different 
operating  conditions. 

(4)  You  may  establish  a  different 
minimum  upstream  temperatiue,  static 
pressiue  operating  range,  or  maximum 
stack  gas  flow  rate  for  your  catalytic 
oxidizer  by  submitting  the  notification 
specified  in  §  63.2280(g)  and  conducting 
a  repeat  performance  test  as  specified  in 
paragraphs  (1)(1)  through  (3)  of  this 
section  that  demonstrates  compliance 
with  the  compliance  options  in  Table 
IB  of  this  subpart. 

(m)  Establishing  biofilter  operating 
requirements.  If  you  operate  a  biofilter, 
you  must  establish  your  average  biofilter 
operating  requirements  according  to 
paragraphs  (m)(l)  through  (3)  of  this 
section. 

(1)  During  the  initial  performance  test, 
you  must  monitor  the  temperature  of  the 
air  stream  entering  the  biofilter,  pH  of 
the  biofilter  effluent,  and  pressure  drop 
across  the  biofilter  bed.  You  must 
specify  appropriate  monitoring 
methods,  monitoring  frequencies,  and 
averaging  times  for  the  parameters.  You 
also  must  specify  appropriate  minimum 
limits,  maximum  limits,  or  operating 
ranges  for  the  parameters  you  will 
monitor.  You  may  base  operating  ranges 
on  values  recorded  during  previous 
performance  tests  provided  that  the  data 
used  to  establish  the  operating  ranges 
have  been  obtained  using  the  test 
methods  required  in  this  subpart.  If  you 
use  data  from  previous  performance 
tests,  you  must  certify  that  the  biofilter 
and  associated  process  unit(s)  have  not 
been  modified  subsequent  to  the  date 
the  historical  data  were  collected. 

(2)  If  historical  operating  records  are 
not  readily  available  (as  would  be  the 
case  for  a  new  biofilter  installation],  you 
will  be  allowed  up  to  180  days 
following  the  compliance  date  to  gather 
data  and  complete  the  requirements  in 
paragraph  (m)(l)  of  this  section. 

(3)  You  may  establish  different 
operating  ranges  for  your  biofilter 
operating  parameters  by  submitting  the 
notification  specified  in  §  63.2280(g) 
and  conducting  a  repeat  performance 
test  as  specified  in  paragraph  (m)(l)  of 
this  section  that  demonstrates 
compliance  with  the  compliance 
options  in  Table  IB  of  this  subpart. 

(n)  Establishing  uncontrollea  process 
unit  operating  requirements.  If  you 
operate  a  process  unit  that  meets  a 
compliance  option  in  Table  lA  of  this 
subpart  without  the  use  of  a  control 
device,  you  must  establish  your  process 
unit  operating  parameters  according  to 
paragraphs  (n)(l)  through  (2)  of  this 
section. 

(1)  Diuing  the  initial  performance  test, 
you  must  continuously  monitor  the 
process  unit  inlet  temperature  or 


operating  temperature  (whichever 
applies,  as  specified  for  different 
process  units  in  Table  2  of  this  subpart) 
during  each  of  the  required  1 -hour  test 
runs.  The  maximum  inlet  temperature 
or  maximum  operating  temperature 
must  then  be  established  as  the  average 
of  the  three  maximum  15-minute 
temperatures  monitored  diuing  the 
three  test  runs.  Multiple  3-run 
performance  tests  may  be  conducted  to 
establish  a  range  of  parameter  values 
under  different  operating  conditions. 

(2)  You  may  establish  a  different 
maximum  temperature  for  your  process 
unit  by  submitting  the  notification 
specified  in  §  63.2280(g)  and  conducting 
a  repeat  performance  test  as  specified  in 
paragraph  (n)(l)  of  this  section  that 
demonstrates  compliemce  with  the 
compliance  options  in  Table  lA  of  this 
subpart. 

(0)  Establishing  operating 
requirements  using  total  hydrocarbon 
(THC)  CEMS.  If  you  choose  to  meet  the 
operating  requirements  by  monitoring 
THC  concentration  instead  of 
monitoring  control  device  or  process 
operating  parameters,  you  must 
establish  your  THC  concentration 
operating  requirement  according  to 
paragraphs  (o)(l)  through  (2)  of  this 
section. 

(1)  During  the  initial  performance  test, 
you  must  continuously  monitor  THC 
concentration  using  your  CEMS  during 
each  of  the  required  1-hour  test  runs. 
The  maximum  THC  concentration  must 
then  be  established  as  the  average  of  the 
three  maximum  1 5-minute  THC 
concentrations  monitored  during  the 
three  test  runs.  Multiple  3-run 
performance  tests  may  be  conducted  to 
establish  a  range  of  THC  concentration 
values  under  different  operating 
conditions. 

(2)  You  may  establish  a  diffcfent 
maximum  THC  concentration  by 
submitting  the  notification  specified  in 
§  63.2280(g)  and  conducting  a  repeat 
performance  test  as  specified  in 
paragraph  (o)(l)  of  this  section  that 
demonstrates  compliance  with  the 
compliance  options  in  Tables  lA  and  IB 
of  this  subpart. 

§  63.2263    Initial  compliance  demonstration 
for  a  dry  rotary  dryer. 

If  you  operate  a  dry  rotary  dryer,  you 
must  demonstrate  that  your  dryer 
processes  furnish  with  an  inlet  moisture 
content  of  less  than  or  equal  to  30 
percent  (by  weight,  dry  basis)  and 
operates  with  a  dryer  inlet  temperature 
of  less  than  or  equal  to  600  °F.  You  must 
designate  and  clearly  identify  each  dry 
rotary  dryer.  You  must  record  the  inlet 
furnish  moisture  content  (dry  basis)  and 
inlet  dryer 
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operating  temperature  according  to 
§  63.2268(a),  (b),  and  (f)  for  a  minimum 
of  30  calendar  days.  You  must  submit 
the  highest  recorded  24-hour  average 
inlet  furnish  moisture  content  and  the 
highest  recorded  24-hour  average  dryer 
inlet  temperatiu'e  with  yom-  Notification 
of  Compliance  Status.  In  addition, 
submit  with  the  Notification  of 
Compliance  Status  a  signed  statement 
by  a  responsible  official  that  certifies 
with  truth,  acciuacy,  and  completeness 
that  the  dry  rotary  dryer  will  dry  furnish 
with  a  maximum  inlet  moisture  content 
less  than  or  equal  to  30  percent  (by 
weight,  dry  basis)  and  will  operate  with 
a  maximum  inlet  temperature  of  less 
than  or  equal  to  600°F  in  the  future. 

§  63.2264    Initial  compliance  demonstration 
for  a  hardwood  veneer  dryer. 

If  you  operate  a  hardwood  veneer 
dryer,  you  must  record  the  annual 
voliune  percentage  of  softwood  veneer 
species  processed  in  the  dryer  as 
follows: 

(a)  Use  Equation  1  of  this  section  to 
calculate  the  annual  volume  percentage 
of  softwood  species  dried: 

SW,  =  ^(100)        (Eq.  1) 


Where: 

SW%  =  aimual  volume  percent  softwood 

species  dried 
SW  ~  softwood  veneer  dried  during  the 

previous  12  months,  thousand 

square  feet  (Va-inch  basis) 
T  =  total  softwood  and  hardwood  veneer 

dried  duringthe  previous  12 

months,  thousand  square  feet  (%- 

inch  basis) 
(b)  You  must  designate  and  clearly 
identify  each  hardwood  veneer  dryer. 
Submit  with  the  Notification  of 
Complia3f?e  Status  the  annual  volume 
percentage  of  softwood  species  dried  in 
the  dryer  based  on  your  dryer 
production  for  the  12  months  prior  to 
the  compliance  date  specified  for  your 
source  in  §  63.2233.  If  you  did  not  dry 
any  softwood  species  in  the  dryer 
during  the  12  months  prior  to  the 
compliance  date,  then  you  need  only  to 
submit  a  statement  indicating  that  no 
softwood  species  were  dried.  In 
addition,  submit  with  the  Notification  of 
Compliance  Status  a  signed  statement 
by  a  responsible  official  that  certifies 
with  truth,  accuracy,  and  completeness 
that  the  veneer  dryer  will  be  used  to 
process  less  than  30  volume  percent 
softwood  species  in  the  future. 

§63.2265    Initial  compliance  demonstration 
for  a  softwood  veneer  dryer. 

If  you  operate  a  softwood  veneer 
dryer,  you  must  develop  a  plan  for 


review  and  approval  for  minimizing 
fugitive  emissions  fitjm  the  veneer  dryer 
heated  zones,  and  you  must  submit  the 
plan  with  your  Notification  of 
Compliance  Status. 

§63.2266    Initial  compliance  demonstration 
for  a  veneer  redryer. 

If  you  operate  a  veneer  redryer,  you 
must  record  the  inlet  moisture  content 
of  the  veneer  processed  in  the  redryer 
according  to  §  63.2268(a)  and  (f)  for  a 
minimum  of  30  calendar  days.  You 
must  designate  and  clearly  identify  each 
veneer  redryer.  You  must  submit  the 
highest  recorded  24-hour  average  inlet 
veneer  moistiu^  content  with  your 
Notification  of  Compliance  Status  to 
show  that  your  veneer  redryer  processes 
veneer  with  an  inlet  moisture  content  of 
less  than  or  equal  to  25  percent  (by 
weight,  dry  basis).  In  addition,  submit 
with  the  Notification  of  Compliance 
Status  a  signed  statement  by  a 
responsible  official  that  certifies  with 
truth,  acciu^acy,  and  completeness  that 
the  veneer  redryer  will  dry  veneer  with 
a  moisture  content  less  than  25  percent 
(by  weight,  dry  basis)  in  the  future. 

§63.2267    Initial  compliance  demonstration 
for  a  reconstituted  wood  product  press  or 
board  cooler. 

If  you  operate  a  reconstituted  wood 
product  press  at  a  new  or  existing 
affected  source  or  a  reconstituted  wood 
product  board  cooler  at  a  new  affected 
source,  then  you  must  verify  the  capture 
efficiency  of  the  capture  device  for  the 
press  or  board  cooler  using  Methods  204 
and  204A  through  204F  of  40  CFR  part 
51,  appendix  M  (as  appropriate)  or 
using  the  alternative  tracer  gas  method 
contained  in  appendix  A  to  this  subpart. 
You  must  submit  the  results  of  the 
captiu-e  efficiency  verification  with  your 
Notification  of  Compliance  Status. 

§  63.2268    Wftat  are  my  monitoring 
installation,  operation,  and  maintenance 
requirements? 

(a)  General  continuous  parameter 
monitoring  requirements.  You  must 
install,  operate,  and  maintain  each 
continuous  parameter  monitoring 
system  (CPMS)  according  to  paragraphs 
(a)(1)  through  (5)  of  this  section. 

(1)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  To 
calculate  a  valid  hourly  value,  you  must 
have  at  least  three  equally  spaced  data 
values  for  that  hour  from  a  CPMS  that 

is  not  out  of  control. 

(2)  At  all  times,  you  must  maintain 
the  monitoring  equipment  including, 
but  not  limited  to,  maintaining 
necessary  parts  for  routine  repairs  of  the 
monitoring  equipment. 


(3)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  determine  the  3- 
hour  block  average  of  all  recorded 
readings,  calculated  after  every  3  hours 
of  operation  as  the  average  of  the 
previous  3  operating  hours  (not 
including  startup,  shutdown,  and 
malfunction  or  periods  of  control  device 
maintenance  covered  by  any  approved 
routine  control  device  maintenance 
exemption). 

(4)  For  dry  rotary  dryer  and  veneer 
redryer  wood  moisture  monitoring  and 
for  dry  rotary  dryer  temperature 
monitoring,  determine  the  24-hour 
block  average  of  all  recorded  readings, 
calculated  after  every  24  hours  of 
operation  as  the  average  of  the  previous 
24  operating  hoius  (not  including 
startup,  shutdown,  and  malfunction).  To 
calculate  the  average  wood  moisture  or 
temperatiue  for  each  24-hoiu-  averaging 
period,  you  must  have  at  least  75 
percent  of  the  hourly  averages  for  that 
period  using  only  hourly  average  values 
that  are  based  on  valid  data  [i.e.,  not 
from  periods  when  the  monitor  is  out  of 
control). 

(5)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
check.  » 

(b)  Temperature  monitoring.  For  each 
temperature  monitoring  device,  you 
must  meet  the  requirements  in 
paragraphs  (a)  and  (b)(1)  through  (6)  of 
this  section. 

(1)  Locate  the  temperatiue  sensor  in  a 
position  that  provides  a  representative 
temperature. 

(2)  Use  a  temperatiu-e  sensor  with  a 
minimum  tolerance  of  4  °F  or  0.75 
percent  of  the  temperature  value, 
whichever  is  larger. 

(3)  If  a  chart  recorder  is  used,  it  must 
have  a  sensitivity  in  the  minor  division 
ofat  least  20  °F. 

(4)  Perform  an  electronic  calibration 
at  least  semiannually  according  to  the 
procedures  in  the  manufactiuer's 
owners  manual.  Following  the 
electronic  calibration,  you  must  conduct 
a  temperature  sensor  validation  check  in 
which  a  second  or  redimdant 
temperature  sensor  placed  nearby  the 
process  temperature  sensor  must  yield- a 
reading  within  30  °F  of  the  process 
temperature  sensor's  reading. 

(5)  Conduct  calibration  and  validation 
checks  any  time  the  sensor  exceeds  the 
manufactiu^r's  specified  maximum 
operating  temperature  range  or  install  a 

_new  temperature  sensor. 

(6)  At  least  quarterly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity, 
oxidation,  and  galvanic  corrosion. 

(c)  Pressure  monitoring.  For  each 
pressiu^  measurement  device,  you  must 
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meet  the  requirements  in  paragraphs  (a) 
and  (c)(1)  through  (7)  of  this  section. 

(1)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure. 

(2)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion. 

(3)  Use  a  gauge  with  a  minimum 
tolerance  of  0.5  inches  of  water  column 
or  a  transducer  with  a  minimimi 
tolerance  of  1  percent  of  the  pressure 
range. 

(4)  Check  pressure  tap  daily  to  ensure 
it  is  not  plugged. 

(5)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(6)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range  or  install  a  new 
pressure  sensor. 

(7)  At  least  quarterly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(d)  pH  monitoring.  For  each  pH 
measurement  device,  you  must  meet  the 
requirements  in  paragraphs  (a)  and 
(d)(1)  through  (4)  of  this  section. 

(1)  Locate  the  pH  sensor  in  a  position 
that  provides  a  representative 
measurement  of  pH. 

(2)  Ensure  the  sample  is  properly 
mixed  and  representative  of  the  fluid  to 
be  measured. 

(3)  Check  the  pH  meter's  calibration 
on  at  least  two  points  every  8  hours  of 
process  operation. 

(4)  At  least  quarterly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity. 

(e)  Flow  monitoring.  For  each  flow 
measurement  device,  you  must  meet  the 
requirements  in  paragraphs  (a)  and 
(e)(1)  through  (5)  of  this  section. 

(1)  Locate  the  flow  sensor  and  other 
necessary  equipment  such  as 
straightening  vanes  in  a  position  that 
provides  a  representative  flow. 

(2)  Use  a  flow  sensor  with  a  minimum 
tolerance  of  2  percent  of  the  flow  rate. 

(3)  Reduce  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  disturbances. 

(4)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually. 

(5)  At  least  quarterly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(f)  Wood  moisture  monitoring.  For 
each  furnish  or  veneer  moisture  meter, 
you  must  meet  the  requirements  in 
paragraphs  (a)(1),  (2),  (4)  and  (5)  and 
paragraphs  (fl(l)  through  (4)  of  this 
section.  .,.,., 


(1)  Use  a  moisting  monitor  with  a 
minimum  accuracy  of  1  percent 
moisture  or  better.  Alternatively,  you 
may  use  a  moistiu-e  monitor  with  a 
minimum  accuracy  of  5  percent 
moisture  or  better  for  dry  rotary  dryers 
used  to  dry  furnish  with  less  than  25 
percent  moisture  or  for  veneer  redryers 
used  to  redry  veneer  with  less  than  20 
percent  moisture. 

(2)  Locate  the  moisture  meter  in  a 
position  that  provides  a  representative 
measure  of  furnish  or  veneer  moisture. 

(3)  Check  the  moisture  meter's 
calibration  by  manually  determining  the 
moisture  content  of  samples. of  furnish 
or  veneer  at  least  once  each  day  of 
process  operation  as  follows: 

(i)  Collect  a  sample  of  furnish  or 
veneer  just  as  it  passes  by  the  meter. 

(ii)  Record  the  moisture  meter  reading 
for  the  sample  of  furnish  or  veneer 
collected. 

(iii)  Determine  the  moistiu-e  content  of 
the  furnish  or  veneer  sample  by  first 
weighing  the  wet  sample  and 
thoroughly  drying  the  sample  until  it 
reaches  a  constant  weight  in  a  bench- 
scale  dryer.  Use  Equation  1  of  this 
section  to  calculate  the  furnish  or 
veneer  moisture  weight  percent  on  a  dry 
basis: 


W      —  W 


w. 


(Eq.  1) 


dry 


Where: 

MC  =  moisture  content  of  wood  material 

(weight  percent,  dry  basis) 
Wwei  =  original  weight  of  the  wood, 

pounds 
Wdry  =  weight  of  the  dried  wood, 

pounds 
(4)  At  least  quarterly,  inspect  all 
components  of  the  moisture  meter  for 
integrity  and  all  electrical  connections 
for  continuity. 

(g)  Continuous  emission  monitoring 
system(sj.  Each  CEMS  must  be  installed, 
operated,  and  maintained  according  to 
paragraphs  (g)(1)  through  (4)  of  this 
section. 

(1)  Each  CEMS  for  monitoring  THC 
concentration  must  be  installed, 
operated,  and  maintained  according  to 
Performance  Specification  8  of  40  CFR 
part  60,  appendix  B.  You  must  also 
comply  with  ProcediUB  1  of  40  CFR  part 
60,  appendix  F. 

(2)  You  must  conduct  a  performance 
evaluation  of  each  CEMS  according  to 
the  requirements  in  40  CFR  63.8  and 
according  to  Performance  Specification 
8  of  40  CFR  part  60,  appendix  B. 

(3)  As  specified  in  §63.8(c)(4)(ii), 
each  CEMS  must  complete  a  minimum 
of  one  cycle  of  operation  (sampling, 
analyzing,  and  data  recording)  for  each 
successive  15-minute  period. 


(4)  The  CEMS  data  must  be  reduced- 
as  specified  in  §  63.8(g)(2)  and 
paragraph  (a)(3)  of  this  section. 

Continuous  Compliance  Requirements 

§  63.2270    How  do  I  monitor  and  collect 
data  to  demonstrate  continuous 
compliance? 

(a)  You  must  monitor  and  collect  data 
according  to  this  section. 

(b)  Except  for,  as  appropriate,  monitor 
malfunctions,  associated  repairs,  and 
required  quality  assurance  or  control 
activities  (including,  as  applicable, 
calibration  checks  and  required  zero 
and  span  adjustments),  you  must 
conduct  all  monitoring  in  continuous 
operation  at  all  times  that  the  process 
unit  is  operating.  For  purposes  of 
calculating  data  averages,  you  must  not 
use  data  recorded  during  monitoring 
malfunctions,' associated  repairs,  out-of- 
control  periods,  or  required  quality 
assurance  or  control  activities.  You 
must  use  all  the  data  collected  during 
all  other  periods  in  assessing 
compliance.  A  monitoring  malfunction 
is  any  sudden,  infrequent,  not 
reasonably  preventable  failure  of  the 
monitoring  to  provide  valid  data. 
Monitoring  failures  that  are  caused  in   , 
part  by  poor  maintenance  or  careless 
operation  are  not  malfunctions.  Any 
period  for  which  the  monitoring  system 
is  out-of-control  and  data  are  not 
available  for  required  calculations 
constitutes  a  deviation  from  the 
monitoring  requirements. 

(c)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities  or  data 
recorded  during  periods  of  control 
device  downtime  covered  in  any 
approved  routine  control  device 
maintenance  exemption  in  data  averages 
and  calculations  used  to  report  emission 
or  operating  levels,  nor  may  such  data 
be  used  in  fulfilling  a  minimum  data 
availability  requirement,  if  applicable. 
You  must  use  all  the  data  collected 
during  all  other  periods  in  assessing  the 
operation  of  the  control  system. 

§63.2271     How  do  I  demonstrate 
continuous  compliance  with  the  compliance 
options,  operating  requirements,  and  work 
practice  requirements? 

(a)  You  must  demonstrate  continuous 
compliance  with  the  compliance 
options,  operating  requirements,  and 
work  practice  requirements  in 

§§  63.2240  and  63.2241  that  apply  to 
you  according  to  the  methods  specified 
in  Tables  7  and  8  of  this  subpart. 

(b)  You  must  report  each  instance  in 
which  you  did  not  meet  each 
compliance  option,  operating 
requirement,  and  work  practice 
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requirement  in  Tables  7  and  8  of  this 
subpart  that  applies  to  you.  This 
includes  periods  of  startup,  shutdown, 
or  malfunction  and  periods  of  control 
device  maintenance  specified  in 
paragraphs  (b)(1)  and  (3)  of  this  section. 
These  instances  are  deviations  from  the 
compliance  options,  operating 
requirements,  and  work  practice 
requirements  in  this  subpart.  These 
deviations  must  be  reported  according 
to  the  requirements  in  §  63.2281. 

(1)  Diiring  periods  of  startup, 
shutdown,  or  malfunction,  you  must 
operate  in  accordance  with  the  SSMP. 

(2)  Consistent  with  §  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  SSMP.  The 
Administrator  will  determine  whether 

'  deviations  that  occur  during  a  period  of 
startup,  shutdown,  or  malfunction  are 
violations,  according  to  the  provisions 
in  §  63.6(e). 

(3)  Deviations  that  occur  during 
periods  of  control  device  maintenance 
covered  by  any  approved  routine 
control  device  maintenance  exemption 
are  not  violations  if  you  demonstrate  to 
the  Administrator's  satisfaction  that  you 
were  operating  in  accordance  with  the 
approved  routine  control  device 
maintenance  exemption. 

Notifications,  Reports,  and  Records 

§63.2280    What  notifications  must  I  submit 
and  when? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.7(b)  and  (c), 
63.8(e),  (f)(4)  and  (f)(6),  63.9(b)  through 
(e),  and  (g)  and  (h)  by  the  dates 
specified. 

(b)  You  must  submit  an  Initial 
Notification  no  later  than  120  calendar 
days  after  the  effective  date  of  the 
subpart  or  after  initial  startup, 
whichever  is  later,  as  specified  in 

§  63.9(b)(2)  and  (3). 

(c)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
written  notification  of  intent  to  conduct 
a  performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  as  specified  in 

§  63.7(b)(1). 

(d)  If  you  are  required  to  conduct  a 
performance  test,  design  evaluation,  or 
other  initial  compliance  demonstration 
as  specified  in  Tables  4,5,  and  6  of  this 
subpart,  you  iflust  submit  a  Notification 
of  Compliance  Status  as  specified  in 
§63.9(h)(2){ii). 

(1)  For  each  initial  compliance 
demonstration  required  in  Table  5  or  6 
of  this  subpart  that  does  not  include  a 


performance  test,  you  must  submit  the 
Notification  of  Compliance  Status  before 
the  close  of  business  on  the  30th 
calendar  day  following  the  completion 
of  the  initial  compliance  demonstration. 

(2)  For  each  initial  compliance 
demonstration  required  in  Tables  5  and 
6  of  this  subpart  that  includes  a 
performance  test  conducted  according 
to  the  requirements  in  Table  4  of  this 
subpart,  you  must  submit  the 
Notification  of  Compliance  Status, 
including  the  performance  test  results, 
before  the  close  of  business  on  the  60th 
calendar  day  following  the  completion 
of  the  performance  test  according  to 
§  63.10(d)(2). 

(e)  If  you  request  a  routine  control 
device  maintenance  exemption 
according  to  §63.2251,  you  must  submit 
your  request  for  the  exemption  no  later 
than  30  days  before  the  compliance 
date. 

(f)  If  you  use  the  emissions  averaging 
compliance  option  in  §  63.2240(c),  you 
must  submit  an  Emissions  Averaging 
Plan  to  the  Administrator  for  approval 
no  later  than  1  year  before  the 
compliance  date  or  no  later  than  1  year 
before  the  date  you  would  begin  using 
an  emissions  average,  whichever  is 
later.  The  Emissions  Averaging  Plan 
must  include  the  information  in 
paragraphs  (f)(1)  through  (6)  of  this 
section. 

(1)  Identification  of  all  the  process 
units  to  be  included  in  the  emissions 
average  indicating  which  process  units 
will  be  used  to  generate  credits,  and 
which  process  units  that  are  subject  to 
compliance  options  in  Tables  lA  and  IB 
of  this  subpart  will  be  uncontrolled  or 
under-controlled  (used  to  generate 
debits). 

(2)  Description  of  the  control  system 
used  to  generate  emission  credits  for 
each  process  unit  used  to  generate 
credits. 

(3)  Determination  of  the  total  HAP 
control  efficiency  for  the  control  system 
used  to  generate  emission  credits  for 
each  credit-generating  process  unit. 

(4)  Calculation  of  the  RMR  and  AMR, 
as  calculated  using  Equations  1  through 
3  of  §63. 2240(c)(1). 

(5)  Dociunentation  of  total  HAP 
measurements  made  according  to 

§  63.2240(c)(2){iv)  and  other  relevant 
documentation  to  support  calculation  of 
the  RMR  and  AMR. 

(6)  A  summary  of  the  operating 
parameters  you  will  monitor  and 
monitoring  methods  for  each  credit- 
generating  process  unit. 

(g)  You  must  notify  the  Administrator 
within  30  days  before  you  take  any  of 
the  actions  specified  in  paragraphs  (g)(1) 
through  (3)  of  this  section. 


(1)  You  modify  or  replace  the  control 
system  for  any  process  unit  subject  to 
the  compliance  options  and  operating 
requirements  in  this  subpart. 

(2)  You  shutdown  any  process  unit 
included  in  your  Emissions  Averaging 
Plan. 

(3)  You  change  a  continuous 
monitoring  parameter  or  the  value  or 
range  of  values  of  a  continuous 
monitoring  parameter  for  any  process 
unit  or  control  device. 


§63.2281 
when? 


What  reports  must  I  submit  and 


(a)  You  must  submit  each  report  in 
Table  9  of  this  subpart  that  applies  to 
you. 

(b)  Unless  the  Administrator  has 
approved  a  different  schedule  for 
submission  of  reports  under  §  63.10(a), 
you  must  submit  each  report  by  the  date 
in  Table  9  of  this  subpart  and  as 
specified  in  paragraphs  (b)(1)  through 
(5)  of  this  section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §63.2233  ending 
on  June  30  or  December  31,  and  lasting 
at  least  6  months,  but  less  than  12 
months.  For  example,  if  your 
compliance  date  is  March  1 ,  then  the 
first  semiannual  reporting  period  would 
begin  on  March  1  and  end  on  December 
31. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31  for  compliance 
periods  ending  on  Jime  30  and 
December  31,  respectively. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
June  30  or  the  semiannual  reporting 
period  from  July  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31  for 
the  semiannual  reporting  period  ending 
on  June  30  and  December  31, 
respectively. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
piu-suant  to  40  CFR  part  70  or  71,  and 
if  the  permitting  authority  has 
established  dates  for  submitting 
semiannual  reports  pursuant  to 

§  70.6(a)(3)(iii)(A)  or  §  71.6{a)(3){iii){A). 
you  may  submit  the  first  and  subsequent 
compliance  reports  according  to  the 
dates 'the  permitting  authority  has 
established  instead  of  according  to  the 
dates  in  paragraphs  {b)(l)  through  (4)  of 
this  section. 

(c)  The  compliance  report  must 
contain  the  information  in  paragraphs 
(c)(1)  through  (8)  of  this  section. 
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(1)  Compciny  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period 
and  you  took  actions  consistent  with 
your  SSMP,  the  compliance  report  must 
include  the  information  specified  in 
§63.10(d)(5)(i). 

(5)  A  description  of  control  device 
maintenance  performed  while  the 
control  device  was  offline  and  one  or 
more  of  the  process  units  controlled  by 
the  control  device  was  operating, 
including  the  information  specified  in 
paragraphs  (c){5)(i)  through  (iii)  of  this 
section. 

(i)  The  date  and  time  when  the 
control  device  was  shutdown  and 
restarted. 

(ii)  Identification  of  the  process  units, 
that  were  operating  and  the  number  of 
hours  that  each  process  unit  operated 
while  the  control  device  was  offline. 

(iii)  A  statement  of  whether  or  not  the 
control  device  maintenance  was 
included  in  your  approved  routine 
control  device  maintenance  exemption 
developed  pursuant  to  §  63.2251.  If  the 
control  device  maintenance  was 
included  in  your  approved  routine 
control  device  maintenance  exemption, 
then  you  must  report  the  information  in 
paragraphs  (c)(5)(iii)(A)  through  (C)  of 
this  section. 

(A)  The  total  amount  of  time  that  each 
process  unit  controlled  by  the  control 
device  operated  during  the  semiannual 
compliance  period  and  during  the 
previous  semiannual  compliance 
period. 

(B)  The  amount  of  time  that  each 
process  unit  controlled  by  the  control 
device  operated  while  the  control 
device  was  down  for  maintenance 
covered  under  the  routine  control 
device  maintenance  exemption  during 
the  semiannual  compliance  period  and 
during  the  previous  semiaiuiual 
compliance  period. 

(C)  Based  on  the  information  recorded 
under  paragraphs  (c)(5)(iii)(A)  and  (B)  of 
this  section  for  each  process  Unit, 
compute  the  annual  percent  of  process 
unit  operating  uptime  during  which  the 
control  device  was  offline  for  routine 
maintenance  using  Equation  1  of  this 
section. 


PU_+PU, 

RM  = P—--^ 

DT  +DTc 


Where: 


RM  =  Annual  percentage  of  process  unit 
uptime  during  which  control  device 
is  down  for  routine  control  device 
maintenance 

PUp  =  Process  unit  uptime  for  the 
previous  semiaimual  compliance 
period 

PUe  =  Process  unit  uptime  for  the 
curi'ent  semiannual  compliance 
period 

DTp  =  Control  device  downtime  claimed 
under  the  routine  control  device 
maintenance  exemption  for  the 
previous  semiannual  compliance 
period 

DTc  =  Control  device  downtime  claimed 
under  the  routine  control  device 
maintenance  exemption  for  the 
.  ciu'rent  semiannual  compliance 
period 

(6)  The  results  of  any  performance 
tests  conducted  during  the  semiannual 
reporting  period. 

(7)  If  there  are  no  deviations  from  any 
applicable  compliance  option  or 
operating  requirement,  and  there  are  no 
deviations  from  the  requirements  for 
work  practice  requirements  in  Table  8  of 
this  subpart,  a  statement  that  there  were 
no  deviations  from  the  compliance 
options,  operating  requirements,  or 
work  practice  requirements  during  the 
reporting  period. 

(8)  If  there  were  no  periods  during 
which  the  continuous  monitoring 
system(s)  (CMS),  including  CEMS  and 
CPMS,  was  out-of-control  as  specified  in 
§  63.8(c)(7),  a  statement  that  there  were 
no  periods  diuing  which  the  CMS  was 
out-of-control  during  the  reporting 
period. 

(d)  For  each  deviation  from  a 
compliance  option  or  operating 
requirement  and  for  each  deviation  from 
the  work  practice  requirements  in  Table 
8  of  this  subpart  that  occurs  at  an 
affected  som-ce  where  you  are  not  using 
a  CMS  to  comply  with  the  compliance 
options,  operating  requirements,  or 
work  practice  requirements  in  this 
subpart,  the  compliance  report  must 
contain  the  information  in  paragraphs 
(c)(1)  through  (6)  of  this  section  and  the 
information  in  paragraphs  (d)(1)  and  (2) 
of  this  section.  This  includes  periods  of 
startup,  shutdown,  and  malfunction  and 
routine  control  device  maintenance. 

(1)  The  total  operating  time  of  each 
affected  soiu"ce  during  the  reporting 
period. 

(2)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable),  as  applicable,  and  the 
corrective  action  taken. 

(e)  For  each  deviation  from  a 
(Eq.  1 )             compliance  option  or  operating 

o     '  requirement  occurring  at  an  affected 

source  where  you  are  using  a  CMS  to 


comply  with  the  compliance  options 
and  operating  requirements  in  this 
subpart,  you  must  include  the 
information  in  paragraphs  (c)(1)  through 
(6)  and  the  information  in  paragraphs 
(e)(1)  through  (11)  of  this  section.  This 
includes  periods  of  startup,  shutdown, 
and  malfunction  and  routine  control 
device  maintenance. 

(1)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(2)  The  date  and  time  that  each  CMS 
was  inoperative,  except  for  zero  (low- 
level)  and  high-level  checks. 

(3)  The  date,  time,  and  duration  that 
each  CMS  was  out-of-control,  including 
the  information  in  §  63.8(c)(8). 

(4)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction;  during  a  period  of  control 
device  maintenance  covered  in  your 
approved  routine  control  device 
maintenance  exemption;  or  during 
another  period. 

(5)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(6)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  startup, 
shutdown,  control  system  problems, 
control  device  maintenance,  process 
problems,  other  known  causes,  and 
other  unknown  causes. 

(7)  A  summary  of  the  total  duration  of 
CMS  downtime  during  the  reporting 
period  and  the  total  duration  of  CMS 
downtime  as  a  pfercent  of  the  total 
source  operating  time  during  that 
reporting  period. 

(8)  A  brief  description  of  the  process 
units. 

(9)  A  brief  description  of  the  CMS. 

(10)  The  date  of  the  latest  CMS 
certification  or  audit. 

(11)  A  description  of  any  changes  in 
CMS,  processes,  or  controls  since  the 
last  reporting  period. 

(f)  If  you  comply  with  the  emissions 
averaging  compliance  option  in 

§  63.2240(c),  you  must  include  in  your 
semiannual  compliance  report 
calculations  based  on  operating  data 
from  the  semiannual  reporting  period 
that  demonstrate  that  actual  mass 
removal  equals  or  exceeds  the  required 
mass  removal. 

(g)  Each  affected  source  that  has 
obtained  a  title  V  operating  permit 
pursuant  to  40  CFR  part  70  or  71  must 
report  all  deviations  as  defined  in  this 
subpart  in  the  semiannual  monitoring 
report  required  by  §  70.6(a)(3)(iii)(A)  or 
§  71.6(a)(3)(iii)(A).  If  an  affected  source 
submits  a  compliance  report  pursuant  to 
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Table  9  of  this  subpart  along  with,  or  as 
part  of,  the  semiannual  monitoring 
report  required  by  §  70.6(a)(3){iii)(A)  or 
§  71.6(a)(3)(iii){A),  and  the  compliance 
report  includes  all  required  information 
concerning  deviations  from  any 
compliance  option,  operating 
requirement,  or  work  practice 
requirement  in  this  subpart,  submission 
of  the  compliance  report  shall  be 
deemed  to  satisfy  any  obligation  to 
report  the  same  deviations  in  the 
semiannual  monitoring  report. 
However,  submission  of  a  compliance 
report  shall  not  otherwise  affect  any 
obligation  the  affected  source  may  have 
to  report  deviations  from  permit 
requirements  to  the  permitting 
authority. 

§  63.2282    What  records  must  I  keep? 

(a)  You  must  keep  the  records  listed 
in  paragraphs  (a)(1)  through  (4)  of  this 
section. 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  Initial 
Notification  or  Notification  of 
Compliance  Status  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2)(xiv). 

(2)  The  records  in  §  63.6(e)(3)(iii) 
through  (v)  related 

to  startup,  shutdown,  and 
malfunction. 

f3)  The  records  in  §63. 2250(e) 
relating  to  control  device  maintenance 
and  documentation  of  your  approved 
routine  control  device  maintenance 
exemption,  if  you  request  such  an 
exemption  under  §63.2251. 

(4)  Records  of  performance  tests  and 
performance  evaluations  as  requfred  in 
§63.10(b)(2)(viii). 

(b)  You  must  keep  the  records 
required  in  Tables  7  and  8  of  this 
subpart  to  show  continuous  compliance 
with  each  compliance  option,  operating 
requirement,  and  work  practice 
requirement  that  applies  to  you. 

(c)  For  each  CEMS,  you  must  keep  the 
following  records. 

(1)  Records  described  in 

§  63.10(b)(2)(vi)  through  (xi). 

(2)  Previous  [i.e.,  superseded) 
versions  of  the  performance  evaluation 
plan  as  required  in  §  63.8(d)(3). 

(3)  Request  for  alternatives  to  relative 
accuracy  testing  for  CEMS  as  required  in 
§63.8(f)(6)(i). 

(4)  Records  of  the  date  and  time  that 
each  deviation  started  amd  stopped,  and 
whether  the  deviation  occvuxed  during  a 
period  of  startup,  shutdown,  or 
malfunction  or  diuing  another  period. 

(d)  If  you  comply  with  the  emissions 
averaging  compliance  option  in 

§  63.2240(c),  you  must  keep  records  of 


all  information  required  to  calculate 
emission  debits  and  credits. 

§  63.2283    In  what  form  and  how  long  must 
I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review  as  specified  in 

§  63.10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measiuement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record 
according  to  §  63.10(b)(1).  You  can  keep 
the  records  offsite  for  the  remaining  3 
years. 

Other  Requirements  and  Information 

§  63.2290    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  10  of  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§  63.1  through  63.13  apply  to  you. 

§  63.2291    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the  EPA 
Administiator  has  delegated  authority  to 
yoiu  State,  local,  or  tribal  agency,  then 
that  agency  has  the  authority  to 
implement  and  enforce  this  subpart. 
You  should  contact  your  EPA  Regional 
Office  to  find  out  if  this  subpart  is 
delegated  to  your  State,  local,  or  tribal 
agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribed  agency  under 
section  40  CFR  part  63,  subpart  E,  the 
authorities  contained  in  paragraph  (c)  of 
this  section  are  retained  by  the  EPA 
Administrator  and  are  not  transferred  to 
the  State,  local,  or  tribal  agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  listed  in  paragraphs  (c)(1) 
through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
compliance  options,  operating 
requirements,  and  work  practice 
requirements  in  §§  63.2240  and  63.2241 
as  specified  in  §  63.6(g).  For  the 
piu-poses  of  delegation  authority  imder 
40  CFR  part  63,  subpart  E,  "compliance 
options"  represent  "emission  limits"; 
"operating  requirements"  represent 
"operating  limits";  and  "work  practice 
requirements"  represent  "work  practice 
standards." 

(2)  Approval  of  major  alternatives  to 
test  methods  as  specified  in 


§  63.7(e)(2)(ii)  and  (f)  and  as  defined  in 
§63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  as  specified  in  §  63.8(f)  and 
as  defined  in  §  63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  as 
specified  in  §  63.10(f)  and  as  defined  in 
§63.90. 

§  63.2292    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  40  CFR 
63.2,  the  General  Provisions,  and  in  this 
section  as  follows: 

Affected  source  means  the  collection 
of  dryers,  blenders,  formers,  presses, 
board  coolers,  and  other  process  units 
associated  with  the  manufacturing  of 
plywood  and  composite  wood  products 
at  a  plant  site.  The  affected  source 
includes,  but  is  not  limited  to,  green  end 
operations,  drying  operations,  blending 
and  forming  operations,  pressing  and 
board  cooling  operations,  and 
miscellaneous  finishing  operations 
(such  as  sanding,  sawing,  patching,  edge 
sealing,  and  other  finishing  operations 
not  subject  to  other  NESHAP).  The 
affected  source  also  includes  onsite 
storage  of  raw  materials  used  in  the 
manufactiue  of  plywood  and/or 
composite  wood  products,  such  as 
resins;  onsite  wastewater  freatment 
operations  specifically  associated  with 
plywood  and  composite  wood  products 
manufacturing;  and  miscellaneous 
coating  operations  (defined  elsewhere  in 
this  section).  The  affected  source 
includes  lumber  kilns  at  PCWP 
manufacturing  facilities  and  at  any  other 
kind  of  facility. 

Biofilter  means  an  enclosed  control 
system  such  as  a  tank  or  series  of  tanks 
with  a  fixed  roof  that  are  filled  with 
media  (such  as  bark)  and  use 
microbiological  activity  to  transform 
organic  pollutants  in  a  process  exhaust 
stream  to  innocuous  compounds  such  as 
carbon  dioxide,  water,  and  inorganic 
salts.  Wastewater  treatment  systems 
such  as  aeration  lagoons  or  activated 
sludge  systems  are  not  considered  to  be 
biofilters. 

Capture  device  means  a  hood, 
enclosure,  or  other  means  of  collecting 
emissions  into  a  duct  so  that  the 
emissions  can  be  measured. 

Capture  efficiency  means  the  fraction 
(expressed  as  a  percentage)  of  the 
pollutants  from  an  emission  source  that 
are  collected  by  a  capture  device. 

Catalytic  oxidizer  means  a  control 
system  that  combusts  or  oxidizes,  in  the 
presence  of  a  catalyst,  exhaust  gas  from 
a  process  unit.  Catalytic  oxidizers 
include  regenerative  catalytic  oxidizers 
and  thermal  catalytic  oxidizers. 
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Control  device  means  any  equipment 
that  reduces  the  quantity  of  a  hazardous 
air  pollutant  that  is  emitted  to  the  air. 
The  device  may  destroy  the  hazardous 
air  pollutant  or  secure  the  hazardous  air 
pollutant  for  subsequent  recovery. 
Control  devices  include,  but  are  not 
limited  to,  thermal  or  catalytic 
oxidizers,  combustion  units  that 
incinerate  process  exhausts,  biofilters, 
and  condensers. 

Control  system  or  add-on  control 
system  means  the  combination  of 
capture  and  control  devices  used  to 
reduce  hazardous  air  pollutant 
emissions  to  the  atmosphere. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart 
including,  but  not  limited  to,  any 
compliance  option,  operating 
requirement,  or  work  practice 
requirement; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart, 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  compliance 
option,  operating  requirement,  or  work 
practice  requirement  in  this  subpart 
dvuing  startup,  shutdown,  or 
malfunction,  regardless  or  whether  or 
not  such  failure  is  permitted  by  this 
subpart. 

Dryer  heated  zones  means  the  zones 
of  a  softwood  veneer  dryer  or  fiberboard 
mat  dryer  that  are  equipped  with 
heating  and  hot  air  circulation  imits. 
The  cooling  zone(s)  of  the  dryer  through 
which  ambient  air  is  blown  are  not  part 
of  the  dryer  heated  zones. 

Dry  rotary  dryer  means  a  rotary  dryer 
that  dries  wood  particles  or  fibers  with 
a  maximum  inlet  moisture  content  of 
less  than  or  equal  to  30  percent  (by 
weight,  dry  basis)  and  operates  with  a 
maximum  inlet  temperature  of  less  than 
or  equal  to  600°F.  A  dry  rotary  dryer  is 
a  process  unit. 

Dry  forming  means  the  process  of     • 
making  a  mat  of  resinated  fiber  to  be 
compressed  into  a  reconstituted  wood 
product  such  as  particleboard,  oriented 
strandboard  (OSB),  medium  density 
fiberboard  (MDF),  or  hardboard. 

Fiber  means  the  slender  threadlike 
elements  of  wood  or  similar  cellulosic 
material,  which  are  separated  by 
chemical  and/or  mechanical  means,  as 
in  pulping,  that  can  be  formed  into 
boards. 

Fiberboard  means  a  composite  panel 
composed  of  cellulosic  fibers  (usually 
wood  or  agricultiual  material)  made  by 


wet  forming  and  compacting  a  mat  of 
fibers.  Fiberboard  density  is  less  than 
0.50  grams  per  cubic  centimeter  (31.5 
pounds  per  cubic  foot). 

Fiberboard  mat  dryer  means  a  dryer 
used  to  reduce  the  moisture  of  wet- 
formed  wood  fiber  mats  by  operation  at 
elevated  temperature.  A  fiberboard  mat 
dryer  is  a  process  unit. 

Furnish  means  the  fibers,  particles,  or 
strands  used  for  making  boards. 

Glue-laminated  beam  means  a 
structiual  wood  beam  made  by  bonding 
lumber  together  along  its  faces  with 
resin. 

Green  rotary  dryer  means  a  rotary 
dryer  that  dries  wood  particles  or  fibers 
with  an  inlet  moisture  content  of  greater 
than  30  percent  (by  weight,  dry  basis)  at 
any  dryer  inlet  temperature  or  operates 
with  an  inlet  temperature  of  greater  than 
eolO  °F  with  any  inlet  moisture  content. 
A  green  rotary  dryer  is  a  process  imit. 

Hardboard  means  a  composite  panel 
composed  of  cellulosic  fibers  made  by 
dry  or  wet  forming  and  pressing  of  a 
resinated  fiber  mat.  Hardboard  has  a 
density  of  0.50  to  1.20  grams  per  cubic 
centimeter  (31.5  to  75  pounds  per  cubic 
foot), 

Hardboard  oven  means  an  oven  used 
to  heat  treat  or  temper  hardboard  after 
hot  pressing.  Humidification  chambers 
are  not  considered  as  part  of  hardboard 
ovens.  A  hardboard  oven  is  a  process 
imit. 

Hardwood  means  the  wood  of  a 
broad-leafed  tree,  either  deciduous  or 
evergreen.  Examples  of  hardwoods 
include  (but  are  not  limited  to)  aspen, 
birch,  and  oak. 

Hardwood  veneer  dryer  means  a  dryer 
that  removes  excess  moistiue  from 
veneer  by  conveying  the  veneer  through 
a  heated  medium  on  rollers,  belts, 
cables,  or  wire  mesh.  Hardwood  veneer 
dryers  are  used  to  dry  veneer  with  less 
than  30  percent  softwood  species  on  an 
aimual  volume  basis.  Veneer  kilns  that 
operate  as  batch  units,  veneer  dryers 
heated  by  radio  frequency  or 
microwaves  that  are  used  to  redry 
veneer,  and  veneer  redryers  (defined 
elsewhere  in  this  section)  that  are 
heated  by  conventional  means  are  not 
considered  to  be  hardwood  veneer 
dryers.  A  hardwood  veneer  dryer  is  a 
process  unit. 

Kiln-dried  lumber  means  solid  wood 
lumber  that  has  been  dried  in  a  lumber 
kihi. 

Laminated  strand  lumber  (LSL)  means 
a  composite  product  formed  into  a  billet 
made  of  thin  wood  strands  cut  from 
whole  logs,  resinated,  and  pressed 
together  with  the  grain  of  each  strand 
oriented  parallel  to  the  length  of  the 
finished  product. 


Laminated  veneer  lumber  (LVL) 
means  a  composite  product  formed  into 
a  billet  made  from  layers  of  resinated 
wood  veneer  sheets  or  pieces  pressed 
together  with  the  grain  of  each  veneer 
aligned  primarily  along  the  length  of  the 
finished  product.  Laminated  veneer 
lumber  includes  parallel  strand  lumber 
(PSL). 

Lumber  kiln  means  an  enclosed  dryer 
operated  at  elevated  temperatiu*  to 
reduce  the  moisture  content  of  lumber. 

Medium  density  fiberboard  fMDF) 
means  a  composite  panel  composed  of 
cellulosic  fibers  (usually  wood)  made  by 
dry  forming  and  pressing  of  a  resinated 
fiber  mat. 

Method  detection  limit  means  the 
minimum  concentration  of  an  analyte 
that  can  be  determined  with  99  percent 
confidence  that  the  true  value  is  greater 
than  zero. 

Miscellaneous  coating  operations 
means  application  of  any  of  the 
following  to  plywood  or  composite 
wood  products:  Edge  seals,  moistiu« 
sealants,  anti-skid  coatings,  company 
logos,  trademark  or  grade  stamps,  nail 
lines,  synthetic  patches,  wood  patches, 
wood  putty,  concrete  forming  oils,  glues 
for  veneer  composing,  and  shelving 
edge  fillers.  Miscellaneous  coating 
operations  also  include  the  application 
of  primer  to  OSB  siding  that  occurs  at 
the  same  site  as  OSB  manufacture. 

MSF  means  thousand  square  feet  (92.9 
square  meters).  Square  footage  of  panels 
is  usually  measured  on  a  thickness 
basis,  such  as  Vs-inch,  to  define  the  total 
volume  of  panels.  Equation  6  of 
§  63.2262(j)  shows  how  to  convert  from 
one  thickness  basis  to  another. 

Nondetect  data  means,  for  the 
purposes  of  this  subpart,  any  value  that 
is  below  the  method  detection  limit. 

Oriented  strandboard  (OSB)  means  a 
composite  panel  produced  from  thin 
wood  strands  cut  from  whole  logs, 
formed  into  resinated  layers  (with  the 
grain  of  strands  in  one  layer  oriented 
perpendicular  to  the  strands  in  adjacent 
layers),  and  pressed. 

Oven-dried  ton(s)  (ODT)  means  tons 
of  wood  dried  imtil  all  of  the  moisture 
in  the  wood  is  removed.  One  oven-dried 
ton  equals,  907  oven-dried  kilograms. 

Particle  means  a  distinct  fraction  of 
wood  or  other  cellulosic  material 
produced  mechanically  and  used  as  the 
aggregate  for  a  particleboard.  Particles 
are  larger  in  size  than  fibers. 

Particleboard  means  a  composite 
panel  composed  of  cellulosic  materials 
(usually  wood  or  agricultiual  fiber)  in 
the  form  of  discrete  pieces  or  particles, 
as  distinguished  from  fibers,  which  are 
pressed  together  with  resin. 

Permanent  total  enclosure  (PTE) 
means  a  permanently  installed 
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containment  that  meets  the  criteria  of 
Method  204  (40  CFTl  part  51,  appendix 
M). 

Plant  site  means  all  contiguous  or 
adjoining  property  that  is  under 
common  control,  including  properties 
that  are  separated  only  by  a  road  or 
other  public  right-of-way.  Common 
control  includes  properties  that  are 
owned,  leased,  or  operated  by  the  same 
entity,  parent  entity,  subsidiary,  or  any 
combination  thereof. 

Plywood  and  composite  wood 
products  (PCWP)  manufacturing  facility 
'  means  a  plant  site  that  manufactures 
plywood  and/or  composite  wood 
products  by  bonding  wood  material 
(fibers,  particles,  strands,  veneers,  etc.) 
or  agricultural  fiber,  generally  with  resin 
under  heat  and  pressure,  to  form  a 
structural  panel  or  engineered  wood 
product.  Plywood  and  composite  wood 
products  mcinufacturing  facilities  also 
include  facilities  that  manufacture  dry 
veneer  and  lumber  kilns  located  at  any 
facility.  Plywood  and  composite  wood 
products  include  (but  are  not  limited  to) 
plywood,  veneer,  p£irticleboard, 
oriented  strandboard,  hardboard, 
fiberboard,  medium  density  fiberboard, 
laminated  strand  lumber,  laminated 
veneer  lumber,  wood  I-joists,  kiln-dried 
lumber,  and  glue-laminated  beams. 

Plywood  means  a  panel  product 
consisting  of  layers  of  wood  veneers  hot 
pressed  together  with  resin.  Plywood 
includes  panel  products  made  by  hot 
pressing  (with  resin)  veneers  to  a 
substrate  such  as  particleboard,  MDF,  or 
lumber. 

Press  predryer  means  a  dryer  used  to 
reduce  the  moisturfe  and  elevate  the 
temperatiue  of  a  wet-formed  fiber  mat 
before  the  mat  enters  a  hot  press.  A 
press  predryer  is  a  process  unit. 

Pressurized  refiner  means  a  piece  of 
equipment  operated  under  pressure  for 
preheating  (usually  by  steaming)  wood 
material  and  refining  (rubbing  or 
grinding)  the  wood  material  into  fibers. 
Pressurized  refiners  are  operated  with 
continuous  infeed  and  outfeed  of  wood 
material  and  maintain  elevated  internal 
pressures  [i.e.,  there  is  no  pressure 
release)  throughout  the  preheating  and 
refining  process.  A  pressurized  refiner  is 
a  process  unit. 

Process  unit  means  equipment 
classified  according  to  its  function  such 
as  a  blender,  dryer,  press,  former,  or 
board  cooler. 

Reconstituted  wood  product  board 
cooler  means  a  piece  of  equipment 
designed  to  reduce  fhe  temperature  of  a 
board  by  means  of  forced  air  or 
convection  within  a  controlled  time 
period  after  the  board  exits  the 
reconstituted  wood  product  press 
unioader.  Board  coolers  include  wicket 


and  star  type  coolers  commonly  found 
at  MDF  and  particleboard  plants.  Board 
coolers  do  not  include  cooling  sections 
of  dryers  (e.g.,  veneer  dryers  or 
fiberboard  mat  dryers)  or  coolers 
integrated  into  or  following  hardboard 
bake  ovens  or  humidifiers.  A 
reconstituted  wood  product  board 
cooler  is  a  process  unit. 

Reconstituted  wood  product  press 
means  a  press,  including  (if  applicable) 
the  press  unioader,  that  presses  a 
resinated  mat  of  wood  fibers,  particles, 
or  strands  between  hot  platens  or  hot 
rollers  to  compact  and  set  the  mat  into 
a  panel  by  simultaneous  application  of 
heat  and  pressure.  Reconstituted  wood 
product  presses  are  used  in  the 
manufacture  of  hardboard,  medfum 
density  fiberboard,  particleboard,  and 
oriented  strandboard.  Extruders  are  not 
considered  to  be  reconstituted  wood 
product  presses.  A  reconstituted  wood 
product  press  is  a  process  unit. 

Representative  operating  conditions 
means  operation  of  a  process  unit 
during  performance  testing  under  the 
conditions  that  the  process  unit  will 
typically  be  operating  in  the  future, 
including  use  of  a  representative  range 
of  materials  [e.g.,  wood  material  of  a 
typical  species  mix  and  moisture 
content  or  typical  resin  formulation) 
and  representative  operating 
temperature  range. 

Resin  means  the  synthetic  adhesive 
(including  glue)  or  natural  binder, 
including  additives,  used  to  bond  wood 
or  other  cellulosic  materials  together  to 
produce  plywood  and  composite  wood 
products. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2  and  71.2. 

Softwood  means  the  wood  of  a 
coniferous  tree.  Examples  of  softwoods 
include  (but  are  not  limited  to)  Southern 
yellow  pine,  Douglas  fir.  and  White 
spruce. 

Softwood  veneer  dryer  means  a  dryer 
that  removes  excess  moisture  from 
veneer  by  conveying  the  veneer  through 
a  heated  mediiun  on  rollers,  belts, 
cables,  or  wire  mesh.  Softwood  veneer 
dryers  are  used  to  dry  veneer  with 
greater  than  or  equal  to  30  percent 
softwood  species  on  an  aimual  volume 
basis.  Veneer  kilns  that  operate  as  batch 
units,  veneer  dryers  heated  by  radio 
firequency  or  microwaves  that  are  used 
to  redry  veneer,  and  veneer  redryers 
(defined  elsewhere  in  this  section)  that 
are  heated  by  conventional  means  are 
not  considered  to  be  softwood  veneer 
dryers.  A  softwood  veneer  dryer  is  a 
process  unit. 

Startup  means  bringing  equipment 
online  and  starting  the  productign 
process. 


Startup,  initial  means  the  first  time 
equipment  is  put  into  operation.  Initial 
startup  does  not  include  operation 
solely  for  testing  equipment.  Initial 
startup  does  not  include  subsequent 
startups  (as  defined  in  this  section) 
following  malfunction  or  shutdowns  or 
following  changes  in  product  or 
between  batch  operations.  Initial  startup 
does  not  include  startup  of  equipment 
that  occurred  when  the  source  was  an 
area  source. 

Startup,  shutdown,  and  malfunction 
plan  (SSMP)  means  a  plan  developed 
according  to  the  provisions  of 
§  63.6(e)(3). 

Strand  means  a  long  (with  respect  to 
thickness  and  width),  flat  wood  piece 
specially  cut  from  a  log  for  use  in 
oriented  strandboard,  laminated  strand 
lumber,  or  other  wood  strand-based 
product. 

Strand  dryer  means  a  dryer  operated 
at  elevated  temperatiue  and  used  to 
reduce  the  moistiue  of  wood  strands 
used  in  the  manufacture  of  OSB,  LSL,  or 
other  wood  strand-based  products.  A 
strand  dryer  is  a  process  unit. 

Temporary  total  enclosure  (TTE) 
means  an  enclosure  constructed  for  the 
purpose  of  measuring  the  capture 
efficiency  of  pollutants  emitted  from  a 
given  source,  as  defined  in  Method  204 
of  40  CFR  part  51 ,  appendix  M. 

Thermal  oxidizer  mecms  a  control 
system  that  combusts  or  oxidizes 
exhaust  gas  from  a  process  unit. 
Thermal  oxidizers  include  regenerative 
thermal  oxidizers  and  burners  or 
combustion  units  that  accept  process 
exhausts  in  the  flame  zone. 

Total  hazardous  air  pollutant  (HAP) 
emissions  means,  for  purposes  of  this 
rulemaking,  the  sum  of  the  emissions  of 
the  following  six  compounds: 
acetaldehyde,  acrolein,  formaldehyde, 
methanol,  phenol,  and 
propionaldehyde. 

Tube  dryer  means  a  single-stage  or 
multistage  dryer  operated  at  elevated 
temperature  and  used  to  reduce  the 
moisture  of  wood  fibers  or  particles  as 
they  are  conveyed  (usually 
pneumatically)  through  the  dryer.  Resin 
may  or  may  not  be  applied  to  the  wood 
material  before  it  enters  the  tube  dryer. 
A  tube  dryer  is  a  process  unit. 

Veneer  means  tnin  sheets  of  wood 
peeled  or  sliced  from  logs  for  use  in  the 
manufacture  of  wood  products  such  as 
plywood,  laminated  veneer  lumber,  or 
other  products. 

Veneer  redryer  means  a  dryer  heated 
by  conventional  means,  such  as  direct 
wood-fired,  direct-gas-fired,  or  steam 
heated,  that  is  used  to  redry  veneer  that 
has  been  previously  dried.  Because  the 
veneer  dried  in  a  veneer  redryer  has 
been  previously  dried,  the  inlet 
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moisture  content  of  the  veneer  entering 
the  redryer  is  less  than  25  percent  (by 
weight,  dry  basis).  Batch  units  used  to 
redry  veneer  (such  as  redry  cookers)  are 
not  considered  to  be  veneer  redryers.  A 
veneer  redryer  is  a  process  unit. 

Wet  forming  means  the  process  of 
making  a  sliury  of  water,  fiber,  and 


additives  into  a  mat  of  fibers  to  be 
compressed  into  a  fiberboard  or 
hardboard  product. 

Wood  I-joists  means  a  structural  wood 
beam  with  an  I-shaped  cross  section 
formed  by  bonding  (with  resin)  wood  or 
laminated  veneer  lumber  flanges  onto  a 


web  cut  from  a  panel  such  as  plywood 
or  oriented  strandboard. 

Work  practice  requirement  means  any 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  that  is  promulgated  pursuant  to 
section  112(h)  of  the  Clean  Air  Act. 


Table  1A  to  Subpart  DDDD.— Production-Based  Compliance  Options 


For  the  following  process  units  . 


(1)  Rberboard  mat  dryer  heated  zones  (at  new  aflected  sources  only) 

(2)  Green  rotary  dryers  

(3)  Hardboard  ovens 

(4)  Press  predryers  (at  new  affected  sources  only)  

(5)  Pressurized  refiners  

(6)  Tube  dryers  

(7)  Reconstituted  wood  product  txjard  coolers  (at  new  affected  sources  only) 

(8)  Reconstituted  wood  product  presses 

(9)  Softwood  veneer  dryer  heated  zones 

(10)  Strand  dryers - 


You  must  meet  the 
following  production- 
based  compliance 
option  (total  HAP'- 
basis)  .  .  . 


0.022  Ib/MSF  Vz" 
0.058  Ib/ODT 
0.022  Ib/MSF  Vs" 
0.037  Ib/MSF  Va" 
0.039  Ib/ODT 
0.26  Ib/ODT 
0.0^5  Ib/MSF  3/4" 
0.30  Ib/MSF  3/4' 
0.022  Ib/MSF  %" 
0.18  Ib/ODT 


aTotal  HAP  as  defined  in  §63.2292,  includes  acetaldehyde,  acrolein,  formaldehyde,  methanol,  phenol,  and  propionaldehyde.  Ib/ODT  =  pounds 
per  oven  dried  ton;  Ib/MSF  =  pounds  per  thousand  square  feet  with  a  specified  thickness  basis  (inches).  Section  63.22620)  shows  how  to  con- 
vert from  one  thickness  basis  to  another. 

Table  1B  to  Subpart  DDDD.— Add-on  Control  Systems  Compliance  Options 


For  each  of  the  following  process  units  . 


Fiberboard  mat  dryer  heated  zones  (at  new  affected  sources  only); 
Green  rotary  dryers;  Hardboard  ovens;  Press  predryers  (at  new  af- 
fected sources  only);  Pressurized  refiners;  Tube  dryers;  Reconsti- 
tuted wood  product  board  coolers  (at  new  affected  sources  only); 
Reconstituted  wood  product  presses;  Softwood  veneer  dryer  heated 
zones;  and  Strand  dryers. 


You  must  comply  with  one  of  the  following  six  compliance  options  by 
using  an  emissions  control  system  ... 


(1)  Reduce  emissions  of  total  HAP,  measured  as  THC  (as  cartK)n),a  by 
90  percent;  or 

(2)  Limit  emissions  of  total  HAP.  measured  as  THC  (as  cartwn),"  to  20 
parts  per  million  by  volume,  dry  (ppmvd);  or 

(3)  Reduce  methanol  emissions  by  90  percent;  oY 

(4)  Limit  methanol  emissions  to  less  than  or  equal  to  1  ppmvd  if  uncon- 
trolled methanol  emissions  entering  the  control  device  are  greater 

.  than  or  equal  to  1 0  ppmvd;  or 

(5)  Reduce  formaldehyde  emissions  by  90  percent;  or 

(6)  Limit  formaldehyde  emissions  to  less  than  or  equal  to  1  ppmvd  if 
uncontrolled  formaldehyde  emissions  entering  the  control  device  are 
greater  than  or  equal  to  10  ppmvd. 


a  You  may  choose  to  subtract  methane  from  THC  as  cartxjn  measurements. 


Table  2  to  Subpart  DDDD.— Operating  Requirements 


If  you  operate  a(n) 


(1)  Thermal  oxidizer 


You  must 


Maintain  the  3-hour  block  average 
firebox  temperature  atxjve  the 
minimum  temperature  estab- 
lished during  the  perfomiance 
test;  AND  maintain  in  3-hour 
block  average  static  pressure  at 
the  inlet  of  the  themial  oxidizer 
within  the  operating  range  es- 
tablished during  the  perform- 
ance test. 


Or  you  must 


Maintain  the  3-hour  block  average 
firebox  temperature  above  the 
minimum  temperature  estab- 
lished during  the  performance 
test;  AND  maintain  the  3-hour 
block  average  gas  flow  at  the 
outlet  of  the  thermal  oxidizer 
below  the  maximum  flow  rate 
established  during  the  perform- 
ance test. 


Or  you  must 


Maintain  the  3-hour  block  average 
THC  concentration  •■  in  the  ther- 
mal oxidizer  exhaust  below  tt>e 
maximum  concentration  estat>- 
lished  during  performance  test. 


1324 


Federal  Register / Vol.  68,  No.  6 /Thursday,  January  9,  2003 / Proposed  Rules 


Table  2  to  Subpart  DDDD.— Operating  Requirements — Continued 


If  you  operate  a(n) .  .  . 

You  must .  .  . 

Or  you  must .  .  . 

Or  you  must .  .  . 

(2)  Catalytic  oxidizer  

Maintain  the  3-hour  block  average 
temperature    upstream    of   the 
catalyst   bed   above   the    min- 
imum  temperature   established 
during    the    performance    test; 
AND  maintain  the  3-hour  block 
average  static  pressure  at  the 
inlet   of   the   catalytic   oxidizer 
within  the  operating  range  es- 
tablished  during   the   perform- 
ance test. 

Maintain  the  3-hour  block  average 
temperature  upstrem  of  the  cat- 
alyst bed  above  the  minimum 
temperature  established  during 
the     performance    test;     AND 
maintain  the  3-hour  block  aver- 
age gas  flow  at  the  outlet  of  the 
catalytk:    oxidizer    below    the 
maximum  flow  rate  established 
during  the  performance  test. 

Maintain  the  3-hour  block  average 

-                                                                               • 

THC  concentration "  in  the  cata- 
lytic oxidizer  exhaust  below  the 
maximum  concentration  estab- 
lished during  the  perfonnance 
test. 

(3)  Biofilter 

Maintain  the  temperature  of  the 
air  stream  entering  the  biofilter, 
pH  of  the  tMofilter  effluent,  and 
pressure  drop  across  ttie  bio- 
filter bed  within  the  ranges  es- 
tablished         according         to 
§63.2262(m). 

Maintain  the  3-hour  block  average 
THC  concentration"  in  the  bio- 
filter exhaust  below  the  max- 
imum concentration  established 
during  the  perfomiance  test. 

(4)  Control  device  other  than  a 
themnal   oxidizer,    catalytic   oxi- 
dizer, or  biofilter 

Petition  the  Administrator  for  site- 
specific  operating  parameter(s) 
to   be   established   during   the 
performance  test  and  maintain 
the  average  operating  param- 
eter(s)  within  the  range(s)  es- 
tablished  during   the   perform- 
ance test. 

Maintain  the  3-hour  block  average 
THC  concentration"  in  the  con- 
trol device  exhaust  below  the 
maximu    concentration    estab- 
lished during  the  performance 
test. 

1 

(5)  Process  unit  that  meets  a  com- 
pliance option  in  Table  1 A  of  this 
subpart.                               , 

* 

Maintain  the  3-hour  block  average 
inlet    temperature    below    the 
maximum  inlet  temperature  es- 
tablished  during   the   perform- 
ance test  if  the  process  unit  is  a 
green  rotary  dryer,  tube  dryer, 
or  strand   dryer;   OR   maintain 
the  3-hour  block  average  proc- 
ess unit  operating  temperature 
below  the  maximum  operating 
temperature  established  during 
the    performance    test    if    the 
process    unit    is   a    hardboard 
oven,  press  predryer,  or  recon- 
stituted   wood    product    press; 
OR  maintain  the  3-hour  block 
average  operating  temperature 
in  each  of  the  hot  zones  tielow 
the   maximum   hot   zone   tem- 
peratures    established     during 
the    performance    test    if    the 
process  unit  is  a  fiberboard  mat 
dryer  or  softwood  veneer  dryer. 

Maintain  the  3-hour  block  average 
tHC  concentration"  in  the  proc- 
ess   unit    exhaust    below    the 
maximum  concentration  estab- 
lished during  the  performance 
test. 

r 

"  You  may  choose  to  substract  methane  from  THC  measurements. 


Table  3  to  Subpart  DDDD.— Work  Practice  Requirements 


For  the  following  process  units  at 
existing  or  new  affected  sources 

You  must ... 

(1)  Dry  rotary  dryers     

Process  furnish  with  a  24-hour  block  average  inlet  moisture  content  of  less  than  or  equal  to  30  percent  (by 

weight,  dry  basis);  AND  operate  with  a  24-hour  block  average  inlet  dryer  temperature  of  less  than  or 
equal  to  600°F. 

(2)  Hardwood  veneer  dryers 

Process  less  than  30  volume  percent  softwood  species  on  an  annual  basis. 

(3)  Softwood  veneer  dryers  

Minimize  fugitive  emissions  from  the  dryer  doors  through  (proper  maintenance  procedures)  and  the  green 
end  of  the  dryers  (though  proper  balancing  of  the  heated  zone  exhausts). 
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Table  3  to  Subpart  DDDD.— Work  Practice  Requirements— Continued 


For  the  following  process  units  at 
existing  or  new  affected  sources 


You  must 


(4)  Veneer  redryers 


Process  veneer  that  has  been  previously  dried,  such  that  the  24-hour  block  average  inlet  moisture  content 
of  the  veneer  is  less  ttmn  or  equal  to  25  percent  (by  weight,  dry  basis). 


Table  4  to  Subpart  DDDD.— Requirements  for  Performance  Tests 


For 


You  must . 


Using 


(1)  Each  process  unit  subject  to  a  compliance  option 
in  Table  1A  or  1B  of  this  subpart  or  used  in  cal- 
culation of  an  emissions  average  under 
§63.224CKc). 


Select  sampling  porf  s  location  and 
the  number  of  traverse  ports. . 


Method  1  or  1 A  of  40  CFR  pari  60,  appendix  A  (as 
appropriate). 


(2)  Each  process  unit  subject  to  a  compliance  option 
in  Table  1A  or  1B  of  this  subpart  or  used  in  cal- 
culation of  an  emissions  average  under 
§63.2240(0). 


Determine  velocity  and  volurrietric 
flow  rate. 


Method  2  in  addition  to  Method  2A,  2C,  2D.  2F,  or 
2G  in  appendix  A  to  40  CFR  pari  60  (as  appro- 
priate). 


(3)  Each  process  unit  subject  to  a  compliance  option 
in  Table  1 A  or  IB  of  this  subpart  or  used  in  cal- 
culation of  an  emissions  average  under 
§  63.2240(c). 


Conduct    gas    molecular    weight 
analysis. 


Method  3,  3A,  or  3B  in  appendix  A  to  40  CFR  part 
60  (as  appropriate). 


(4)  Each  process  unit  subject  to  a  compliance  option 
in  Table  1 A  or  IB  of  this  subpart  or  used  in  cal- 
culation of  an  emissions  average  under 
§63.2240(0). 


Measure  moisture  content  of  the 
stack  gas. 


Method  4  in  appendix  A  to  40  CFR  part  60. 


(5)  Each  process  unit  subject  to  a  compliance  option 
in  Table  1 B  of  this  sut>part  for  which  you  choose  to 
demonstrate  compliance  using  a  total  HAP  as  THC 
compliance  option. 


Measure  emissions  of  total  HAP 
as  THC. 


Method  25A  in  appendix  A  to  40  CFR  part  60.  You 
may  measure  emissions  of  methane  using  EPA 
Method  18  in  appendix  A  to  40  CFR  part  60  and 
subtract  the  methane  emissions  from  tf>e  emis- 
sions of  total  HAP  as  THC. 


(6)  Each  process  unit  subject  to  a  compliance  option 
in  Table  1A;  OR  for  each  process  unit  used  in  cal- 
culation of  an  emissions  average  under 
§63.2240(0). 


Measure  emissions  of  total 
(as  defined  in  §63.2292). 


HAP 


Method  320  in  appendix  A  to  40  CFR  part  63;  OR 
the  NCASI  Method  IM/CAN/WP-99.01  (incor- 
porated by  reference,  see  §63.14(0). 


(7)  Each  process  unit  subject  to  a  compliance  option 
in  Table  1 B  of  this  subpart  for  which  you  choose  to 
demonstrate  compliance  using  a  methanol  compli- 
ance option. 


Measure  emissions  of  methanol 


(8)  Each  process  unit  subject  to  a  compliance  option 
in  Table  1 B  of  this  subpart  for  which  you  choose  to 
demonstrate  compliance  using  a  formaldehyde 
compliance  option. 


Measure  emissions  of  formalde- 
hyde. 


(9)  Each  reconstituted  wood  product  press  at  a  new 
or  existing  affected  source  or  reconstituted  wood 
product  board  cooler  at  a  new  affected  source 
subject  to  a  cornpliance  option  in  Table  1 B  or  used 
in  calculation  of  an  emissions  average  under 
§63.2240(0). 


Determine  the  percent  capture  effi- 
ciency of  the  enclosure  directing 
emissions  to  an  add-on  control 
device. 


Method  308  in  appendix  A  to  40  CFR  part  63;  OR 
Method  320  in  appendix  A  to  40  CFR  part  63;  OR 
the  NCASI  Method  Cl/WP-9801  (incorporated  by 
reference,  see  §63. 14(f));  OR  the  NCASI  Method 
IM/CAN/WP-99.01  (incorporated  by  reference, 
see  §63. 14(f)). 


Method  316  in  appendix  A  to  40  CFR  part  63;  OR 
Method  320  in  appendix  A  to  40  CFR  part  63;  OR 
Method  0011  in  "Test  Methods  for  Evaluating 
Solid  Waste,  Physical/Chemical  Methods"  (EPA 
Publication  No.  SW-846)  for  formaldehyde;  OR 
the  NCASI  Method  CIA/VP-98.01  (incorporated  by 
reference,  see  §63. 14(f));  OR  the  NCASI  Method 
IM/CAN/WP-99.01  (incorporated  by  reference, 
see  §63.14(f)). 


Methods  204  and  204A  through  204F  of  40  CFR 
part  51,  appendix  M  Enclosures  that  meet  the 
Method  204  requirements  for  a  PTE  are  assumed 
to  have  a  capture  efficiency  of  100%  Enclosures 
that  do  not  meet  the  PTE  requirements  must  de- 
termine the  capture  efficiency  by  constructing  a 
TTE  according  to  tt>e  requirements  of  Method  204 
and  applying  Methods  204A  through  204F  (as  ap- 
propriate). As  an  alternative  to  Methods  204  and 
204A  through  204F.  you  may  use  the  tracer  gas 
method  contained  in  appendix  A  to  this  subpart 


1326 


Federal  Register / Vol.  68,  No.  6 /Thursday,  January  9,  2003 / Proposed  Rules 


Table  4  to  Subpart  DDDD. — Requirements  for  Performance  Tests— Continued 


For.  .  . 

You  must .  .  . 

Using  .  .  . 

(10)  Each  reconstituted  wood  product  press  at  a  new 
or  existing  affected  source  or  reconstituted  wood 
product  board  cooler  at  a  new  affected  source 
subject  to  a  compliance  option  in  Table  1A  of  tfiis 
subpart. 

Determine  the  percent  capture  effi- 
ciency. 

A  TTE  and  Methods  204  and  204A  through  204F 
(as  appropriate)  of  40  CFR  part  51,  appendix  M. 
As  an  alternative  to  installing  a  TTE  and  using 
Methods  204  and  204A  through  204F,  you  may 
use  the  tracer  gas  method  contained  in  appendix 
A  to  this  subpart. 

(11)  Eacfi  process  unit  subject  to  a  compliance  op- 
tion in  Tables  1 A  and  1 B  of  this  subpart  or  used  in 
calculation  of  emissions  averaging  credits  under 
§63.2240(0). 

Establish  the  site-specific  oper- 
ating requirements  (Including  the 
parameter  limits  or  THC  con- 
centration limits)  in  Table  2  of 
this  subpart. 

Data  from  the  parameter  monitoring  system  or  THC 
CEMS  and  the  applicable  performance  test  meth- 
od(s). 

Table  5  to  Subpart  DDDD.— Performance  Testing  and  Initial  Compliance  Demonstrations  for  the 

Compliance  Options  and  Operating  Requirements 


For  each  ... 

For  the  following  compliance  op- 
tions and  operating  require- 
ments .  .  . 

You  have  demonstrated  initial  compliance  if  .  .  . 

(1)  Process  unit  listed  in  Table  1A 
of  this  subpart. 

Meet  the  production-based  compli- 
ance options  listed  in  Table  1A 
of  this  subpart. 

The  average  total  HAP  emissions  measured  using  the  methods  in 
Table  4  of  this  subpart  over  the  3-hour  initial  performance  test  are 
no  greater  than  the  compliance  option  in  Table  1 A  of  this  subpart: 
AND  you  have  a  record  of  the  operating  requirement(s)  listed  in 
Table  2  of  this  subpart  for  the  process  unit  over  the  performance 
test  during  which  emissions  did  not  exceed  the  compliance  option 
value. 

(2)  Process  unit  listed  in  Table  IB 
.  of  this  subpart 

Reduce  emissions  of  total  HAP, 
measured  as  THC,  by  90  per- 
cent. 

Total  HAP  emissions,  measured  using  the  methods  in  Table  4  of  this 
subpart  over  the  3-hour  performance  test,  are  reduced  by  at  least 

•  90  percent,  as  calculated  using  the  procedures  in  §63.2262;  AND 
you  have  a  record  of  the  operating  requirement(s)  listed  in  Table  2 
of  this  subpart  for  the  process  unit  over  the  performance  test  dur- 
ing which  emissions  were  reduced  by  at  least  90  percent. 

(3)  Process  unit  listed  in  Table  IB 
of  this  subpart. 

Limit    emissions    of    total    HAP, 
measured  as  THC,  to  20  ppmvd. 

The  average  total  HAP  emissions,  measured  using  the  methods  in 
Table  4  of  this  subpart  over  the  3-hour  initial  performance  test,  do 
not  exceed  20  ppmvd;  AND  you  have  a  record  of  the  operating  re- 
quirement(s)  listed  in  Table  2  of  this  subpart  for  the  process  unit 
over  the  performance  test  during  which  emissions  did  not  exceed 
20  ppmvd. 

(4)  Process  unit  listed  in  Table  IB 
of  this  subpeirt. 

Reduce  methanol  or  fonnaldehyde 
emissions  by  90  percent. 

The  methanol  or  formaldehyde  emissions  measured  using  the  meth- 
ods in  Table  4  of  this  subpart  over  the  3-hour  initial  performance 
test,  are  reduced  by  at  least  90  percent,  as  calculated  using  the 
procedures  in  §63.2262;  AND  you  have  a  record  of  the  operating 
requirement(s)  listed  in  Table  2  of  this  subpart  for  the  process  unit 
over  the  performance  test  during  which  emissions  were  reduced  by 
at  least  90  percent. 

(5)  Process  unit  listed  in  Table  IB 
of  this  subpart. 

■    * 

Limit    methanol   or   formaldehyde 
emissions  to  less  than  or  equal 
to     1     ppmvd    (if    uncontrolled 
emissions  are  greater  than  or 
equal  to  10  ppmvd). 

The  average  methanol  or  formaldehyde  emissions,  measured  using 
the  methods  in  Table  4  of  this  subpart  over  the  3-hour  initial  per- 
fomiance  test,  do  not  exceed  1  ppmvd;  AND  you  have  a  record  of 
,  the  operating  requirement(s)  listed  in  Table  2  of  this  subpart  for  the 
/  process  unit  over  the  performance  test  during  which  emissions  did 
^  not  exceed  1  ppmvd.  If  the  process  unit  is  a  reconstituted  wood 
product  press  or  a  reconstituted  wood  product  board  cooler,  your 
capture  device  either  meets  the  EPA  Method  204  criteria  for  a  PTE 
or  achieves  a  capture  efficiency  of  greater  than  or  equal  to  95  per- 
cent. 

(6)    Reconstituted    wood    product 
press  at  a  new  or  existing  af- 
fected   source,    or   reconstituted 
wood  product  board  cooler  at  a 
new  affected  source. 

Compliance  options  in  Tables  1A 
and  IB  of  this  subpart  or  the 
emissions  averaging  compliance 
option  in  §  63.2240(c). 

You  submit  the  results  of  capture  efficiency  verification  using  the 
methods  in  Table  4  of  this  subpart  with  your  Notification  of  Compli- 
ance Status. 

Table  5  to  Subpart  DDDD.— Performance  Testing  and  Initial  Compliance  Demonstrations  for  the 
Compliance  Options  and  Operating  Requirements— Continued 


For  each  . 


For  the  following  compliance  op- 
tions and  operating  require- 
ments .  .  . 


You  have  demonstrated  initial  compliance  If 


(7)  Process  unit  listed  in  Table  IB 
of  this  subpart  controlled  by  rout- 
ing exhaust  to  a  combustion  unit 
with  heat  input  capacity  greater 
than  or  equal  to  44  megawatts. 


Compliance  options  in  Table  1 B  of 
this  sut>part  or  the  emissions 
averaging  compliance  option  in 
§63.2240(0). 


You  submit  with  your  Notification  of  Compliance  Status  documenta- 
tion showing  that  your  combustion  unit  has  a  heat  input  capacity 
greater  than  or  equal  to  44  megawatts  and  that  the  process  ex- 
hausts controlled  enter  into  the  flame  zone. 


Table  6  to  Subpart  DDDD.— Initial  Compliance  Demonstrations  for  Work  Practice  Requirements 


For  each. 


(1)Dry  rotjry  dryer 


(2)  Hardwood  veneer  dryer 


(3)  Softwood  veneer  dryer 


(4)  Veneer  redryers 


For  the  following  work  practice  requirements. 


Process  fumish  with  an  inlet  moisture  content  less 
than  or  equal  to  30  percent  (by  weight,  dry  basis) 
AND  operate  with  an  inlet  dryer  temperature  of 
less  than  or  equal  to  600°F. 


Process  less  than  30  volume  percent  softwood  spe- 
cies. 


Minimize  fugitive  emissions  from  the  dryer  doors 
and  the  green  end. 


Process  veneer  with  an  inlet  moisture  content  of 
less  than  or  equal  to  25  percent  (by  weight,  dry 
basis). 


You  have  demonstrated  initial  compliance  if. 


You  meet  the  work  practice  requirement  AND  you 
submit  a  signed  statement  with  ttie  Notificatton  of 
Compliance  Status  that  the  dryer  meets  the  cri- 
teria of  a  "dry  rotary  dryer"  AND  you  have  a 
record  of  the  inlet  moisture  content  and  inlet  dryer 
temperature  (as  required  in  §  63.2263). 


You  meet  the  work  practice  requirement  AND  you 
submit  a  signed  statement  with  the  Notification  of 
Compliance  Status  that  the  dryer  meets  the  cri- 
teria of  a  "hardwood  veneer  dryer"  AND  you  have 
a  record  of  the  percentage  of  softwoods  proc- 
essed in  the  dryer  (as  required  in  §63.2264). 


You  meet  the  work  practice  requirement  AND  you 
submit  with  the  Notification  of  Compliance  Status 
a  copy  of  your  plan  for  minimizing  fugitive  emis- 
sions from  the  veneer  dryer  heated  zones  (as  re- 
quired in  §63.2265). 


You  meet  the  wort<  practice  requirement  AND  you 
submit  a  signed  statement  with  the  Notification  of 
Compliance  Status  that  the  dryer  operates  only 
as  a  redryer  AND  you  have  a  record  of  tf>e  ve- 
neer inlet  moisture  content  of  the  veneer  proc- 
essed in  the  redryer  (as  required  in  §63.2266) 


Table  7  to  Subpart  DDDD.— Continuous  Compliance  With  the  Compliance  Options  and  Operating 

Requirements 


Fo». 


(1)  Each  process  unit  listed  in  Tables  1A  and 
16  of  this  subpart  or  used  in  calculation  of 
emissions  averaging  credits  under 
§  63.2240(c). 


(2)  Each  process  unit  listed  in  Tables  1A  and 
IB  of  this  subpart  or  used  in  calculation  of 
emissions  averaging  credits  under 
ii  63.2240(c). 


For  the  following  compliance  options  and  op- 
erating requirements  ... 


Compliance  options  in  Tables  1A  and  IB  of 
this  subpart  or  the  emissions  averaging 
compliance  option  in  §  63.2240(c)  and  the 
operating  requirements  in  Table  2  of  this 
subpart  based  on  monitoring  of  operating 
parameters. 


Compliance  options  in  Tables  1A  and  IB  of 
this  subpart  or  the  emissions  averaging 
compliance  option  in  §  63.2240(c)  and  the 
operating  requirements  in  Table  2  of  this 
subpart  based  on  THC  CEMS  data. 


You  must  demonstrate  continuous  compliance 
by.  .'. 


Collecting  and  recording  the  operating  param- 
eter monitoring  system  data  listed  in  Tat)le 
2  of  this  sut)part  for  the  process  unit  ac- 
cording to  §63.2268(a)-(e);  AND  reducing 
the  operating  parameter  monitoring  system 
data  to  the  specified  average  in  units  of  the 
applicable  requirement  according  to  calcula- 
tions in  §  63.2268(a);  AND  maintaining  the 
average  operating  parameter  at  or  atx>ve 
the  maximum,  at  or  below  the  minimum,  or 
within  the  range  (whichever  applies)  estab- 
lished according  to  §63.2262 


Collecting  and  recording  the  THC  monitoring 
data  listed  in  Table  2  of  this  sutjpart  for  the 
process  unit  according  to  §  63.2268(g): 
AND  reducing  the  CEMS  data  to  3-hour 
block  averages  according  to  calculations  in 
§ 63.2268(g);  AND  maintaining  the  3-hour 
block  average  THC  concentration  In  the  ex- 
haust gases  less  than  or  equal  to  the  THC 
concentration  established  according  to 
§63.2262. 


1328 


Federal  Register / Vol.  68,  No.  6 /Thursday,  January  9,  2003 / Proposed  Rules 


Table  8  to  Subpart  DDDD.— Continuous  Compliance  With  the  Work  Practice  Requirements 


For .  .  . 

For  the  following  work  practice  requirements  .  .  . 

You  must  demonstrate  continuous  compliance  by 

(1)  Dry  rotary  dryer  

Process  fumisfi  witfi  an  inlet  moisture  content  less 
than  or  equal  to  30  percent  (by  weight,  dry  basis) 
AND  operate  with  an  inlet  dryer  temperature  of 
less  than  or  equal  to  600  °F. 

Maintaining  the  inlet  furnish  moisture  content  at  less 

than  or  equal  to  30  percent  (by  weight,  dry  basis) 
AND  maintaining  the  inlet  dryer  temperature  at 
less  than  or  equal  to  600  °F;  AND  keeping 
records  of  the  inlet  furnish  moisture  content  and 
inlet  dryer  temperature. 

(2)  Hardwood  veneer  dryer 

Process  less  than  30  volume  percent  softwood  spe- 

CIGS. 

Maintaining  the  volume  percent  softwood  species 
processed  below  30  percent  AND  keeping 
records  of  the  volume  percent  softwood  species 
processed. 

(3)  Softwood  veneer  dryer  

Minimize  fugitive  emissions  from  the  dryer  doors 
and  the  green  end. 

Following  (and  documenting  that  you  are  following) 
your  plan  for  minimizing  fugitive  emissions. 

(4)  Veneer  redryers 

Process  veneer  with  an  inlet  moisture  content  of 
less  than  or  equal  to  25  percent  (by  weight,  dry 
basis). 

Maintaining  the  inlet  moisture  content  of  the  veneer 

processed  at  or  below  25  percent  AND  keeping 
records  of  the  inlet  moisture  content  of  the  veneer 
processed. 

Table  9  to  Subpart  DDDD.— Requirements  for  Reports 


You  must  submit  a(n)  .  .  . 

The  report  must  contain  .  .  . 

You  must  submit  the  report  .  . 

(1)  Compliance  report  

The  infomnation  in  §63.2281(c)  through  (g) 

Semiannually   according    to   the    requirements    in 
§  63.2281(b). 

(2)   Immediate   startup,   shutdown, 
and  malfunction  report  if  you  had 
a  startup,  shutdown,  or  malfunc- 
tion during  the  reporting  period 
that  is  not  consistent  with  your 
SSMP. 

(i)  Actions  taken  for  the  event  

» 

(ii)  The  information  in  §63.10(d)(5)(ii) 

By  fax  or  telephone  within  2  working  days  after 
starting  actions  inconsistent  with  the  plan. 

By  letter  within  7  working  days  after  the  end  of  the 

- 

event  unless  you  have  made  altemative  arrange- 
ments with  the  permitting  authority. 

Table  10  to  Subpart  DDDD.— Applicability  of  General  Provisions  to  Subpart  DDDD 


Citation 

Subject 

Brief  description 

Applies  to 
subpart 
DDDD 

§63.1 

Applicability  

Initial   applicability  determination;   Applicability  after 
standard  established;  Pennit  requirements;  Exten- 
sions, notifications. 

Yes. 

§63.2 

Definitions  

Definitions  for  part  63  standards 

Yes. 

§63.3  

Units  and  Abbreviations 

Units  and  abbreviations  for  part  63  standards 

Yes. 

§63.4  

Prohibited  Activities  

Prohibited  Activities;  Compliance  date;  Circumven- 
tion, severability. 

Yes. 

§63.5       .  .    .    '  . 

Construction/Reconstruction 

AoDlicabilitv'  aoDlications'  aoorovals       

Yes 

§63.6(a)  

Applicability  

GP  apply  unless  compliance  extension;  GP  apply  to 
area  sources  that  become  major. 

Yes. 

§63.6(b)(1H4) ., 

Compliance  Dates  for  New  and  Re- 
constructed sources. 

Standards  apply  at  effective  date;  3  years  after  effec- 
tive date;  upon  startup;  10  years  after  construction 
or  reconstruction  commences  for  section  112(f). 

Yes. 

§63.6(b)(5)  

Notification  

Must  notify  if  commenced  constmction  or  reconstruc- 
tion after  proposal. 

Yes. 

§63.6(b)(6)  

[Reserved] 

•                        • 
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Table  10  to  Subpart  DDDD.— Applicability  of  General  Provisions  to  Subpart  DDDD— Continued 

Citation 

Subject 

Brief  description 

Applies  to 
subpart 
DDDD 

§63.( 

(b)(7)  

Compliance  Dates  for  New  and  Re- 
constructed  Area   Sources  that 
Become  Major. 

Area  sources  that  become  major  must  comply  with 
major  source  standards  immediately  upon  becom- 
ing major,  regardless  of  whether  required  to  com- 
ply when  they  were  an  area  source. 

Yes. 

§63.6{c)(1H2) 

Compliance     Dates    for     Existing 
Sources. 

Comply  according  to  date  in  subpart,  which  must  be 
no  later  than  3  years  after  effective  date;  for  sec- 
tion 112(f)  standards,  comply  within  90  days  of  ef- 
fective date  unless  compliance  extension. 

Yes. 

§63.6(c)(3H4) 

[Reserved] 

. 

§63.6{c)(5)  

Compliance  Dates  for  Existing  Area 
Sources  that  Become  Major. 

Area  sources  that  become  major  must  comply  with 
major  source  standards  by  date  indicated  in  sub- 
part or  by  equivalent  time  period  (e.g.,  3  years). 

Yes. 

,§63.6 

Id\ 

[Reserved] 

■ 

v'f  

^636 

e)(1)-(2) 

Operation  &  Maintenance 

Operate  to  minimize  emissions  at  all  times;  con-ect 
malfunctions  as  soon  as  practicable;  operation  and 
maintenance  requirements  independently  enforce- 
able; infomiation  Administrator  will  use  to  deter- 
mine if  operation  and  maintenance  requirements 
were  m^. 

Yes. 

§63.e 

Je)(3)              

Startup,  Shutdown,  and  Malfunction 
Plan  (SSMP). 

Requirement  for  SSM  and  SSMP;  Content  of  SSMP 

Yes. 

§63.e 

JfW1i                 

Compliance  Except  During  SSM  .... 

You   must  comply  with  emission  standards  at  all 
times  except  during  SSM. 

Yes. 

§63.6(f)(2H3) 

Methods  for  Determining  CompH- 
ance. 

Compliance  based  on  perfomnance  test,  operation 
and  maintenance  plans,  records,  inspection. 

Yes. 

i         §63.e 

)<aM1W3^ 

Alternative  Standard  

Procedures  for  getting  an  alternative  standard 

Yes 

§63.6(h)(1H9) 

Opacity/Visible      Emission      (VE) 
Standards. 

Requirements  for  opacity  and  visible  emission  stand- 
ards. 

NA. 

§63.6(i)(1H14)  

Compliance  Extension  

Procedures  and  criteria  for  Administrator  to  grant 
compliance  extension. 

Yes. 

§63.f 

Vi)           

Presidential  Compliance  Exemption 

President  may  exempt  source  category  from  require- 
ment to  comply  with  mle. 

Yes. 

§63.' 

Ha^(^^-^2^ 

Performance  Test  Dates 

Dates  for  Conducting  Initial  Performance  Testing  and 
Other  Compliance  Demonstrations;  Must  conduct 
180  days  after  first  subject  to  rule. 

Yes. 

§63.- 

Ti  a)(S\ 

Section  114  Authority  

Administrator  may  require  a  perfonnance  test  under 
CAA  section  114  at  any  time. 

Yes. 

§63.7(b)(1)  

Notification  of  Performance  Test  .... 

Must  notify  Administrator  60  days' before  the  test  

Yes. 

§63.- 

7ib)(2)                   ,            

Notification  of  Rescf>eduiing 

If  have  to  reschedule  performance  test,  must  notify 
Administrator  5  days  before  scheduled  date  of  re- 
scheduled date. 

Yes. 

§63. 

7(c) 

Quality  Assurance/Test  Plan  

Requirement  to  submit  site-specific  test  plan  60  days 
before  the  test  or  on  date  Administrator  agrees 
with;  test  plan  approval  procedures;  perfomnance 
audit  requirements;  intemal  and  external  QA  proce- 
dures for  testing. 

Yes.     • 

'VW  

§63. 
S63. 

7(d)  

Testing  Facilities 

Requirements  for  testing  facilities  

Yes.      . 

7(e)(1) .... 

Conditions  for  Conducting  Perform- 
ance Tests. 

Perfomnance  tests  must  be  conducted  under  rep- 
resentative conditions;   cannot   conduct   perform- 
ance tests  during  SSM;  not  a  violation  to  exceed 
standard  during  SSM. 

Yes. 

s 

J              1 

' 

» 

-     , 

« 
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Table  10  to  Subpart  DDDD.— Applicability  of  General  Provisjons  to  Subpart  DDDD— Continued 


Citation 

Subject 

Brief  description 

Applies  to 
subpart 
"  DDDD 

563  7(e)(2)                              

Conditions  for  Conducting  Perform- 
ance Tests. 

Must  conduct  according  to  rule  and  EPA  test  meth- 
ods unless  Administrator  approves  alternative. 

Yes. 

§63  7(e)(3)  

Test  Run  Duration  

Must  have  three  test  runs  of  at  least  one  hour  each; 
compliance  is  based  on  arithmetic  mean  of  three 
runs;  specifies  conditions  when  data  from  an  addi- 
tional test  mn  can  be  used. 

Yes. 

§63.7(f) _- 

Alternative  Test  Method 

Procedures  by  which  Administrator  can  grant  ap- 
proval to  use  an  alternative  test  method. 

Yes. 

§63.7(q)  .'. 

Performance  Test  Data  Analysis  .... 

Must  include  raw  data  in  performance  test  report; 
must  submit  perfonnance  test  data  60  days  after 
end  of  test  with  the  notification  of  compliance  sta- 
tus; keep  data  for  5  years. 

Yes. 

663.7(h) 

Waiver  of  Tests 

Procedures  for  Administrator  to  waive  performance 
test. 

Yes. 

§63,8(a)(1) 

Applicability  of  Monitoring  Require- 
ments. 

Subject  to  all  monitoring  requirements  in  standard    .. 

Yes. 

563.8(a)(2)  

Performance  Specifications  

Performance  Specifications  in  Appendix  B  of  Part  60 
apply. 

Yes. 

§63.8(a)(3) 

[Reserved] 

•■ 

§63.8(a)(4)  

Monitoring  with  Flares  

Requirements  for  flares  in  §63.11  apply  

NA 

§63.8(b)(1)  

Monitoring 

Must  conduct  monitoring  according  to  standard  un- 
less Administrator  approves  alternative. 

Yes. 

§63.8(b)(2)-<3) 

Multiple  Effluents  and  Multiple  Mon- 
itoring Systems. 

Specific  requirements  for  installing  monitoring  sys- 
tems; must  install  on  each  effluent  before  it  is  com- 
bined and  before  it  is  released  to  the  atmosphere 
unless  Administrator  approves  othenwise;  if  more 
than  one  monitoring  system  on  an  emission  point, 
must  report  all  monitoring  system  results,  unless 
one  monitoring  system  is  a  backup. 

Yes. 

§63.8(c)(1) 

Monitoring  System  Operation  and 
Maintenance. 

Maintain  monitoring  system  in  a  manner  consistent 
with  good  air  pollution  control  practices. 

Yes 

§63.8(c)(1)(i) 

Routine  and  Predictable  SSM  

Follow  the  SSM  plan  for  routine  repairs;  keep  parts 
for  routine  repairs  readily  available;  reporting  re- 
quirements for  SSM  when  action  is  described  in 
SSM  plan. 

Yes. 

§63.8(c)(1)(ii)  

SSM  not  in  SSMP .' 

Reporting  requirements  for  SSM  Yes  when  action  is 
not  described  in  SSM  plan. 

Yes 

§63.8(c)(1)(iii)  HTTT. 

Compliance    with    Operation    and 
Maintenance  Requirements. 

How  Administrator  determines  if  source  complying 
with  operation  and  maintenance  requirements;  re- 
view of  source  O&M  procedures,  records;  manu- 
facturer's instructions,   recommendations;   inspec- 
tion. 

Yes. 

•§63.8(c)(2)-(3)  

Monitoring  System  Installation 

Must  install  to  get  representative  emission  of  param- 
eter measurements;  must  verify  operational  status 
before  or  at  performance  test. 

Yes 

§63.8(c){4) 

Coritinuous      Monitoring      System 
(CMS)  Requirements. 

CMS  must  be  operating  except  during  breakdown, 
out-of-control,  repair,  maintenance,  and  high-level 
calibration  drifts;  COMS  must  have  a  minimum  of 
one  cycle  of  sampling  and  analysis  for  each  suc- 
cessive 10-second  period  and  one  cycle  of  data  re- 
cording   for    each    successive    6-minute    period; 
CEMS  must  have  a  minimum  of  one  cycle  of  oper- 
ation for  each  successive  15-minute  period. 

Yes. 
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Table  10  to  Subpart  DDDD.— Applicability  of  General  Provisions  to  Subpart  DDDD— Continued 


Citation 

Subject 

Brief  desf^ription 

Applies  to 
subpart 
DDDD 

§63.8 

{c\(S\                  

COMS  Minimum  Procedures 

COMS  minimum  procedures  

NA. 

§63.8 

(cW6W8^                        

CMS  Requirements  

Zero  and  high  level  calibration  check  requirements: 

Yes. 

out-of-  control  periods. 

§63.8 

(d)  

CMS  Quality  Control .-. 

Requirements  for  CMS  quality  control,  including  cali-    Yes. 

* 

bration,  etc.;  must  keep  quality  control  plan  on 
record  for  5  years.  Keep  old  versions  for  5  years 
after  revisions. 

§63.8 
§63.8 

(e) 

CMS  Performance  Evaluation  ........ 

Notification,   performance  evaluation   test  plan,   re- 
ports.. 

Yes. 

/f)(1)_(5) , 

Alternative  Monitoring  Method  

Procedures  for  Administrator  to  approve  altemative 
monitoring. 

Yes. 

„■ 

§63.8 

1(f)(6)  

Altemative  Relative  Accuracy  Test 

Procedures  for  Administrator  to  approve  altemative 
relative  accuracy  tests  for  CEMS. 

Yes. 

663iB/n^ 

Data  Reduction  

COMS  6-minute  averages  calculated  over  at  least  36 
evenly  spaced  data  points;  CEMS  1  hour  averages 
computed  over  at  least  4  equally  spaced  data 
points;  data  that  can't  t>e  used  in  average. 

Yes. 

\»/      •■"• 

*. 

§63.S 

•(a)  

Notification  Requirements 

Applicability  and  State  Delegation .'...... 

Yes. 

§63i9(b)(1H5) 

Initial  Notifications 

Submit  notification  120  days  after  effective  date;  noti- 
fication of  intent  to  construct/reconstruct;  notifica- 
tion of  commencement  of  construct/reconstruct;  no- 
tification of  startup;  contents  of  each. 

Yes. 

§63.J 

1(C)          

Request  for  Compliance  Extension 

Can  request  if  cannot  comply  by  date  or  if  installed 
BACT/LAER. 

Yes 

§63.£ 

)(d)  

Notification  of  Special  Compliance 
Requirements  for  New  Source. 

For  sources  that  commence  construction  between 
proposal  and  promulgation  and  want  to  comply  3 
years  after  effective  date. 

Yes 

§63.9(e)  '. 

Notification  of  Performance  Test  .... 

Notify  Administrator  60  days  prior 

Yes. 

§63.5 
§63.< 

){f)  

Notification  of  VE/Opacity  Test 

Notify  Administrator  30  days  prior 

No. 

)(q)  

Additional  Notifications  When  Using 
CMS. 

Notification   of   performance   evaluation;   notification 
using  COMS  data;  notification  that  exceeded  cri- 
terion for  relative  accuracy. 

Yes. 

§63.i 

s(h)(i)-(6) .'. 

Notification  of  Compliance  Status  .. 

t 

Contents;  due  60  days  after  end  of  performance  test 
or   other   compliance   demonstration,   except   for 
opacityA/E,  which  are  due  30  days  after;  when  to 
submit  to  Federal  vs.  State  authority. 

Yes. 

§63. 

a(i)                  

Adjustment  of  Submittal  Deadlines 

Procedures  for  Administrator  to  approve  change  in 
when  notifications  must  be  submitted. 

Ye& 

§63.9(j) 

Change  in  Previous  Infomiation  

Must  submit  within  15  days  after  the  change  

Yes. 

§63. 

10(a)  

Recordkeeping/Reporting  

Applies  to  all,  unless  compliance  extension;  when  to 
submit  to  Federal  vs.  State  authority;  procedures 
for  owners  of  more  than  1  source. 

Yes. 

§63. 

lOfbUI^                                • 

Recordkeeping/Reporting  

General  Requirements;  keep  all  records  readily  avail- 
able; keep  for  5  years. 

Yes. 

§63. 

10(b)(2)(iHiv)  

Records  related  to  Startup,  Shut- 
down, and  Malfunction. 

Occun^ence  of  each  of  operation  (process  equip- 
ment); occurrence  of  each  malfunction  of  air  pollu- 
tion equipment;  maintenance  on  air  pollution  con- 
trol equipment;  actions  during  startup,  shutdown, 
and  malfunction. 

Yes. 

§63.10(b)(2)(vi)  and  (xHxi)  

CMS  Records  

Malfunctions,  inoperative,  out-of-control  

Yes. 

' 

♦ 

• 

a 
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Table  10  to  Subpart  DDDD.— Applicability  of  General  Provisions  to  Subpart  DDDD— Continued 

Citation 

Subject 

Brief  description 

Applies  to 
subpart 
DDDD 

§63  10(bH2)(viiHix)  

Records 

Measurements  to  demonstrate  compliance  with  com- 
pliance options  and  operating  requirements;  per- 
formance test,  performance  evaluation,  and  visible 
emission  observation  results;  measurements  to  de- 
termine conditions  of  performance  tests  and  per- 
formance evaluations. 

Yes. 

§63.10(b)(2)(xii) 

Records .>. 

Records  when  under  waiver 

Yes. 

§63.10(b)(2)(xiii)  

Records 

Records  when  using  alternative  to  relative  accuracy 
test. 

Yes. 

§63  10(b)(2)(xiv)  

Records 

All  documentation  supporting  initial  notification  and 
notification  of  compliance  status. 

Yes. 

§63  fO(b)  (3)  

Records 

Applicability  Determinations  .'.. 

Yes. 

563  10(cW1W6)  f9W15^ 

Records 

Additional  Records  for  CMS   

Yes. 

§63.10(C)(7H8)  

Records 

Records  of  excess  emissions  and  parameter  moni- 
toring exceedances  for  CMS. 

No. 

§63.10(d)(1)  

General  Reporting  Requirements  ... 

Requirement  to  report  

Yes. 

§63.10(d)(2)  

Report  of   Performance  Test   Re- 
sults. 

When  to  submit  to  Federal  or  State  authority 

Yes. 

§  63.10(d)(3)  ! ; 

Reporting  Opacity  or  VE  Observa- 
tions. 

What  to  report  and  when 

NA. 

663.10(d)(4)  

Progress  Reports 

Must  submit  progress  reports  on  schedule  if  under 
compliance. 

Yes. 

§63.10(d)(5)  

Startup,  Shutdown,  and  Malfunction 
Reports. 

Contents  and  submission  

Yes. 

§63.10(e)(1H2) 

Additional  CMS  Reoorls 

Must  report  results  for  each  CEM  Reports  on  a  unit; 
written  copy  of  performance  evaluation;  3  copies  of 
COMS  performance  evaluation. 

Yes. 

§63.10(e)(3) 

Reports  

Excess  Emission  Reports 

No. 

§63.10(e)(4)  

Reporting  COMS  data  

Must  submit  COMS  data  with  performance  test  data 

NA. 

§63.10(f)  

Waiver  for  Recordkeeping/Report- 
ing. 

Procedures  for  Administrator  to  waive 

Yes. 

§63.11 

Flares 

Requirements  for  flares  

NA. 

§63.12  

Delegation 

State  authority  to  enforce  standards  

Yes. 

§63.13  

Addresses  

Addresses  where  reports,  notifications,  and  requests 
are  serxl. 

Yes. 

§63.14  

Incorporation  by  Reference  

Test  methods  incorporated  by  reference  

Yes. 

§6315 

Availability  of  Information 

Public  and  confidential  information  

Yes. 

Appendix  A  to  Subpart  DDDD — 
Alternative  Procedure  To  Determine 
Capture  Efficiency  From  A  Hot  Press 
Enclosure  in  the  Plywood  and 
Composite  Wood  Products  Industry 
Using  Sulfur  Hexafluoride  Tracer  Gas 

7 .0    Scope  and  Application 

Thi.s  procedure  has  been  developed 
specifically  for  the  proposed  rule  for  the 
plywood  and  composite  wood  products 


industry  and  is  used  to  determine  the  capture 
efficiency  of  a  partial  hot  press  enclosure  in 
that  industry.  This  procedure  is  applicable 
for  the  determination  of  capture  efficiency  for 
press  enclosures  that  are  not  considered  to  be  . 
permanent  total  enclosures  (PTEs)  as  defined 
in  EPA  Method  204  and  is  proposed  as  an 
alternative  to  the  construction  of  temporary 
total  enclosures  (TTEs).  Sulfur  hexafluoride 
(SF6)  is  used  as  a  tracer  gas  (other  tracer  gases 
may  be  used  if  approved  by  the 


AdministratorjjThis  gas  is  not  indigenous  to 
the  ambient  atmosphere  and  is  nonreactive. 
This  procedure  uses  infrared  spectrometry 
(IR)  as  the  analytical  technique.  When  the 
infrared  spectrometer  used  js  a  Fourier- 
Transform  Infrared  spectrometer  (FTIR),  an 
alternate  instrument  calibration  procedure 
may  be  used;  the  alternate  calibration 
procedure  is  the  calibration  transfer  standard 
(GTS)  procedure  of  EPA  Method  320.  Other 
analytical  techniques  which  are  capable  of 
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equivalent  Method  Performance  (Section 
13.0)  also  may  be  used.  Specifically,  gas 
chromatography  with  electron  capture 
detection  (GC/ECD)  is  an  applicable 
technique  for  analysis  of  SK. 

2.0    Summary  of  Method 

A  constant  mass  flow  rate  of  SFe  tracer  gas 
is  released  through  manifolds  at  multiple 
locations  within  the  enclosure  to  mimic  the 
release  of  HAP  during  the  press  process.  This 
test  method  requires  a  minimum  of  three  SFb 
injection  points  (two  at  the  press  unloader 
and  one  at  the  press)  and  provides  details 
about  considerations  for  locating  the 
injection  points.  Ah  infrared  spectrometer  (or 
GC/ECD)  is  used  to  measure  the 
concentration  of  SF(,  at  the  inlet  duct  to  the 
control  device  (outlet  duct  from  enclosure). 
Simultaneously,  EPA  Method  2  is  used  to 
■  measure  the  flow  rate  at  the  inlet  duct  to  the 
control  device.  The  concentration  and  flow 
rate  measurements  are  used  to  calculate  the 
mass  emission  rate  of  SFb  at  the  control 
device  inlet.  Through  calculation  of  the  mass 
of  SFfe  released  through  the  manifolds  and 
the  mass  of  SF6  measured  at  the  inlet  to  the 
control  device,  the  capture  efficiency  of  the 
enclosure  is  calculated. 

In  addition,  optional  samples  of  the 
ambient  air  may  be  taken  at  locations  around 
the  perimeter  of  the  enclosure  to  quantify  the 
ambient  concentration  of  SFb  and  to  identify 
those  areas  of  the  enclosure  that  may  be 
performing  less  efficiently;  these  samples 
would  be  taken  using  disposable  syringes 
and  would  be  analyzed  using  a  GC/ECD. 

Finally,  in  addition  to  the  requirements 
specified  in  this  procedure,  the  data  quality 
objectives  (DQO)  or  lower  confidence  limit 
(LCL)  criteria  specified  in  Appendix  A  to  40 
CFR  part  63,  subpart  KK,  Data  Quality 
Objective  and  Lower  Confidence  Limit 
Approaches  for  Alternative  Capture 
Efficiency  Protocols  and  Test  Methods,  must 
also  be  satisfied.  A  minimum  of  three  test 
runs  are  required  for  this  procedure; 
however,  additional  test  runs  may  be 
required  based  on  the  results  of  the  DQO  or 
LCL  analysis. 

3.0    Definitions 

3. 1  Capture  efficiency  (CE).  The  weight 
per  unit  time  of  SFsentering  the  control 
device  divided  by  the  weight  per  unit  time 
of  SFb  released  through  manifolds  at  multiple 
locations  within  the  enclosure. 

3.2  Control  device  (CD).  The  equipment 
used  to  reduce,  by  destruction  or  removal, 
press  exhaust  air  pollutants  prior  to 
discharge  to  the  ambient  air. 

3.3  Control/destruction  efficiency  (DE). 
The  VOC  or  HAP  removal  efficiency  of  the 
control  device. 

3.4  Data  Quality  Objective  (DQO) 
Approach.  A  statistical  procedure  to 
determine  the  precision  of  the  data  from  a 
test  series  and  to  qualify  the  data  in  the 
determination  of  capture  efficiency  for 
compliance  purposes.  If  the  results  of  the 
DQO  analysis  of  the  initial  three  test  runs  do 
not  satisfy  the  DQO  criterion,  the  LCL 
approach  can  be  used  or  additional  test  runs 
must  be  conducted.  If  additional  test  runs  are 
conducted,  then  the  DQO  or  LCL  analysis  is 
conducted  using  the  data  from  both  the 
initial  test  runs  and  all  additional  test  runs. 


3.5  Lower  Confidence  Limit  (LCL) 
Approach.  An  alternative  statistical 
procedure  that  can  be  used  to  qualify  data  in 
the  determination  of  capture  efficiency  for 
compliance  purposes.  If  the  results  of  the 
LCL  approach  produce  a  CE  that  is  too  low 
for  demonstrating  compliance,  then 
additional  test  runs  must  be  conducted  until 
the  LCL  or  DQO  is  met.  As  with  the  DQO. 
data  from  all  valid  test  runs  must  be  used  in 
the  calculation. 

3.6  Minimum  Measurement  Level  (MML). 
The  minimum  tracer  gas  concentration 
expected  to  be  measured  during  the  test 
series.  This  value  is  selected  by  the  tester 
based  on  the  capabilities  of  the  IR 
spectrometer  (or  GC/ECD)  and  the  other 
kjaown  or  measured  parameters  of  the  hot 
press  enclosure  to  be  tested.  The  selected 
MML  must  be  above  the  low-level  calibration 
standard  and  preferably  below  the  mid-level 
calibration  standard. 

.  3.7    Method  204.  The  U.S.  EPA  Method 

204,  "Criteria  For  and  Verification  of  a 
Permanent  or  Temporary  Total  Enclosure" 
(40  CFR  part  51 ,  Appendix  M).  If  the 
permanent  total  enclosure  (PTE)  criteria  in 
Method  204  are  satisfied,  the  PTE  around  a 
hot  press  is  assumed  to  be  100  percent 
capture  efficient. 

3.8  Method  205.  The  U.S.  EPA  Method 

205,  "Verification  of  Gas  dilution  Systems  for 
Field  Instrument  Calibrations"  (40  CFR  part 
51,  Appendix  M). 

3.9  Method  320.  The  U.S.  EPA  Method 
320,  "Measurement  of  Vapor  Phase  Organic 
and  Inorganic  Emissions  by  Extractive 
Fourier  Transform  Infrared  (FTIR) 
Spectroscopy"  (40  CFR  part  63,  Appendix  A). 

3.10  Overall  capture  and  control 
efficiency  (CCE).  The  collection  and  control/ 
destruction  efficiency  of  both  the  PPE  and  CD 
combined.  The  CCE  is  calculated  as  the 
product  of  the  CE  and  DE. 

3. It    Partial  press  enclosure  (PPE).  The 
physical  barrier  that  "partially"  encloses  the 
press  equipment,  captures  a  significant 
amount  of  the  associated  emissions,  and 
transports  those  emissions  to  the  CD. 

3.12    Test  series.  A  minimum  of  three  test 
runs  or,  when  more  than  three  runs  are 
conducted,  all  of  the  test  runs  conducted. 

4.0    Interferences 
There  are  no  known  interferences. 

5.0    Safety 

Sulfur  hexafluoride  is  a  colorless,  odorless, 
nonflammable  liquefied  gas.  It  is  stable  and 
nonreactive  and,  because  it  is  noncorrosive, 
most  structural  materials  are  compatible  with 
it.  The  Occupational  Safety  and  Health 
Administration  PEL-TWA  and  TLV-TWA 
concentrations  are  1,000  parts  per  million. 
Sulfur  hexafluoride  is  an  asphyxiant. 
Exposure  to  an  oxygen  deficient  atmosphere 
(less  than  19.5  percent  oxygen)  may  cause 
dizziness,  drowsiness,  nausea,  vomiting, 
excess  salivation,  diminished  mental 
alertness,  loss  of  consciousness  and  death. 
Exposure  to  atmospheres  containing  less  than 
12  percent  oxygen  will  bring  about 
.  unconsciousness  without  warning  and  so 
quickly  that  the  individuals  cannot  help 
themselves.  Contact  with  liquid  or  cold  vapor 
may  cause  frostbite.  Avoid  breathing  sulfur 


hexafluoride  gas.  Self  contained  breathing  . 
apparatus  may  be  required  by  rescue 
workers.  Sulfur  hexafluoride  is  not  listed  as 
a  carcinogen  or  a  potential  carcinogen. 

6.0    Equipment  and  Supplies 

This  method  requires  equipment  and 
supplies  for:  (a)  The  injection  of  tracer  gas 
into  the  enclosure,  (b)  the  measurement  of 
the  tracer  gas  concentration  .in  the  exhaust 
gas  entering  the  control  device,  and  (c)  the 
measurement  of  the  volumetric  flow  rate  of 
the  exhaust  gas  entering  the  control  device. 
In  addition,  the  requisite  equipment  needed 
for  EPA  Methods  1 — 4  will  be  required. 
Equipment  and  supplies  for  optional  ambient 
air  sampling  are  discussed  in  Section  8.6. 

6. 1  Tracer  Gas  Injection.' 

6.1.1  Manifolds.  This  method  requires  the 
use  of  tracer  gas  supply  cylinder(s)  along 
with  the  appropriate  flow  control  elements. 
Figure  1  shows  a  schematic  drawing  of  the 
injection  system  showing  potential  locations 
for  the  tracer  gas  manifolds.  Figure  2  shows 

a  schematic  drawing  of  the  recommended 
configuration  of  the  injection  manifold. 
Three  tracer  gas  discharge  manifolds  are 
required  at  a  minimum. 

6.1.2  Flow  Control  Meter.  Flow  control 
and  measurement  meter  for  measuring  the 
quantity  of  tracer  gas  injected.  A  mass  flow, 
volumetric  flow,  or  critical  orifice  control 
meter  can  be  used  for  this  method.  The  meter 
must  be  accurate  to  within  ±  5  percent  at  the 
flow  rate  used.  This  means  that  the  flow 
meter  must  be  calibrated  against  a  primary 
standard  for  flow  measurement  at  the 
appropriate  flow  rate.  - 

6.2  Measurement  of  Tracer  Gas 
Concentration. 

6.2. 1  Sampling  Probes.  Use  Pyrex  or 
stainless  steel  sampling  probes  of  sufficient 
length  to  reach  the  traverse  points  calculated 
according  to  EPA  Method  1. 

6.2.2  Sampling  Line.  Use  a  heated  Teflon 
sampling  line  to  transport  the  sample  to  the 
analytical  instrument. 

6.2.3  Sampling  Pump.  Use  a  sampling 
pump  capable  of  extracting  sufficient  sample 
from  the  duct  and  transporting  to  the 
analytical  instrument. 

6.2.4  Sample  Conditioning  System.  Use  a 
particulate  filter  sufficient  to  protect  the 
sampling  pump  and  analytical  instrument.  At 
the  discretion  of  the  tester  and  depending  on 
the  equipment  used  and  the  moisture  content 
of  the  exhaust  gas,  it  may  be  necessary  to 
further  condition  the  sample  by  removing 
moisture  using  a  condenser. 

6.2.5  Analytical  Instrument.  Use  one  of 
the  following  analytical  instruments. 

6.2. 1 . 1  Spectrometer.  Use  an  infrared 
spectrometer  designed  to  measuring  SF6 
tracer  gas  and  capably  of  meeting  or 
exceeding  the  specifications  of  this 
procedure.  An  FTIR  meeting  the 
specifications  of  Method  320  may  be  used. 

6.2.1.2  GC/ECD.  Use  a  GC/ECD  designed 
to  measure  SF6  tracer  gas  and  capable  of 
meeting  or  exceeding  the  specifications  of 
this  procedure. 

6.2.6  Recorder  At  a  minimum,  use  a 
recorder  with  linear  strip  chart.  An 
automated  data  acquisition  system  (DAS)  is 
recommended. 

6.3  Exhaust  Gas  Flow  Rate  Measurement. 
Use  equipment  specified  for  EPA  Methods  2, 
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3,  and  4  for  measuring  flow  rate  of  exhaust 
gas  at  the  inlet  to  the  control  device. 

7.0    Reagents  and  Standards 

7. 1  Tracer  Gas.  Use  SF6  as  the  tracer  gas. 
The  manufacturer  of  the  SF6  tracer  gas 
should  provide  a  recommended  shelf  life  for 
the  tracer  gas  cylinder  over  which  the 
concentration  does  not  change  more  than  + 

2  percent  from  the  certified  value.  A  gas 
mixture  of  SFB  diluted  with  nitrogen  should 
be  used;  based  on  experience  and    ,- 
calculations,  pure  SF6  gas  is  not  necessary  to 
conduct  tracer  gas  testing.  Select  a 
concentration  and  flow  rate  that  is 
appropriate  for  the  analytical  instrument's 
detection  limit,  the  minimum  measurement 
level  (MML),  and  the  exhaust  gas  flow  rate 
from  the  enclosure  (see  section  8.1.1).  You 
may  use  a  tracer  gas  other  than  SF6  with  the 
prior  approval  of  the  Administrator.  If  you 
use  an  approved  tracer  gas  other  than  SF6, 
all  references  to  SF6  in  this  protocol  instead 
refer  to  the  approved  tracer  gas. 

7.2  Calibration  Gases.  The  SF^  calibration 
gases  required  will  be  dependent  on  the 
selected  MML  and  the  appropriate  span 
selected  for  the  test.  Commercial  cylinder 
gases  certified  by  the  manufacturer  to  be 
accurate  to  within  1  percent  of  the  certified 
label  value  are  preferable,  although  cylinder 
gases  certified  by  the  manufacturer  to  2 
percent  accuracy  are  allowed.  Additionally, 
the  manufacturer  of  the  SF6  calibration  gases 
should  provide  a  recommended  shelf  life  for 
each  calibration  gas  cylinder  over  which  the 
concentration  does  not  change  more  than  ± 

2  percent  from  the  certified  value.  Another 
option  allowed  by  this  method  is  for  the 
tester  to  obtain  high  concentration  certified 
cylinder  gases  and  then  use  a  dilution  system 
meeting  the  requirements  of  EPA  Method 
205,  40  CFR  part  51,  Appendix  M,  to  make 
multi-level  calibration  gas  standards.  Low- 
level,  mid-level,  and  high-level  calibration 
gases  will  be  required.  The  MML  must  be 
above  the  low-level  standard,  the  high-level 
standard  must  be  no  more  than  four  times  the 
low-level  standard,  and  the  mid-level 
standard  must  be  approximately  halfway 
between  the  high-  and  low-level  standards. 
See  section  12.1  for  an  example  calculation 
of  this  procedure. 

Note:  If  using  an  FTIR  as  the  analytical 
instrument,  the  tester  has  the  option  of 
following  the  CTS  procedures  of  Method  320; 
the  calibration  standards  (and  procedures) 
specified  in  Method  320  may  be  used  in  lieu 
of  the  calibration  standards  and  procedures 
in  this  protocol. 

7.2.1'  '  Zero  Gas.  High  purity  nitrogen. 

7.2.2  Low-Level  Calibration  Gas.  An  SF6 
calibration  gas  in  nitrogen  with  a 
concentration  equivalent  to  20  to  30  percent 
of  the  applicable  span  value. 

7.2.3  Mid-Level  Calibration  Gas.  An  SF6 
calibration  gas  in  nitrogen  with  a 
concentration  equivalent  to  45  to  55  percent 
of  the  applicable  span  value. 

7.2.4  High-Level  Calibration  Gas.  An  SF6 
calibration  gas  in  nitrogen  with  a 
concentration  equivalent  to  80  to  90  percent 
of  the  applicable  span  value. 

8.0    Sample  Collection,  Preservation, 
Storage,  and  Transport 

8. 1     Test  Design 


8.1.1  Determination  of  Minimum  Tracer 
Gas  Flow  Rate. 

8.1.1.1  Determine  (via  design  calculations 
or  measurements)  the  approximate  flow  rate 
of  the  exhaust  gas  through  the  enclosure 
(achn). 

8.1.1.2  Calculate  the  minimum  tracer  gas 
injection  rate  neces.sary  to  assure  a  detectable 
SF6  concentration  at  the  exhaust  gas 
measurement  point  (see  section  12.1  for 
calculation). 

8.1.1.3  Select  a  flow  meter  for  the 
injection  system  with  an  operating  range 
appropriate  for  the  injection  rate  selected. 

8.1.2  Determination  of  the  Approximate 
Time  to  Reach  Equilibrium. 

8.1.2.1  Determine  the  volume  of  the 
enclosure. 

8.1.2.2  Calculate  the  air  changes  per 
minute  of  the  enclosure  by  dividing  the 
approximate  exhaust  flow  rate  (8.1.1.1  above) 
by  the  enclosed  volume  (8.1.2.1  above). 

8.1.2.3  Calculate  the  time  at  which  the 
tracer  concentration  in  the  enclosure  will 
achieve  approximate  equilibrium.  Divide  3 
by  the  air  changes  per  minute  (8.1.2.2  above) 
to  establish  this  time.  This  is  the  approximate 
length  of  time  for  the  system  to  come  to 
equilibrium.  Concentration  equilibrium 
occurs  when  the  tracer  concentration  in  the 
enclosure  stops  changing  as  a  function  of 
time  for  a  constant  tracer  release  rate. 
Because  the  press  is  continuously  cycling, 
equilibrium  may  be  exhibited  by  a  repeating, 
but  stable,  cyclic  pattern  rather  than  a  single 
constant  concentration  value.  Assure 
sufficient  tracer  gas  is  available  to  allow  the 
system  to  come  to  equilibrium,  and  to  sample 
for  a  minimum  of  20  minutes  and  repeat  the 
procedure  for  a  minimum  of  3  test  runs. 
Additional  test  runs  may  be  required  based 
on  the  results  of  the  DQO  and  LCL  analyses 
described  in  40  CFR  part  63,  subpart  KK, 
Appendix  A. 

8.1.3  Location  of  Injection  Points.  This 
method  requires  a  minimum  of  three  tracer 
gas  injection  points.  The  injection  points 
should  be  located  within  leak  prone,  VOC/ 
HAP-producing  areas  around  the  press,  or 
horizontally  within  12  inches  of  the  defined 
equipment.  One  potential  configuration  of 
the  injection  points  is  depicted  in  Figure  1. 
The  effect  of  wind,  exfiltration  through  the 
building  envelope,  and  air  flowing  through 
open  building  doors  should  be  considered 
when  locating  tracer  gas  injection  points 
within  the  PPE.  The  injection  points  should 
also  be  located  at  a  vertical  elevation  equal 
to  the  VOC/HAP  generating  zones.  The 
injection  points  should  not  be  located 
beneath  obstructions  that  would  prevent  a 
natural  dispersion  of  the  gas.  Document  the 
selected  injection  points  in  a  drawing(s). 

8.1.4  Location  of  Flow  Measurement  and 
Tracer  Sampling.  Accurate  CD  inlet  gas  flow 
rate  measurements  are  critical  to  the  success 
of  this  procedure.  Select  a  measurement 
location  meeting  the  criteria  of  EPA  Method 
1  (40  CFR  part  60,  Appendix  A),  Sampling 
and  Velocity  Traverses  for  Stationary 
Sources.  Also,  when  selecting  the 
measurement  location,  consider  whether 
stratification  of  the  tracer  gas  is  likely  at  the 
location  (e.g.,  do  not  select  a  location 
immediately  after  a  point  of  air  in-leakage  to 
the  duct). 


8.2  Tracer  Gas  Release.  Release  the  tracer 
gas  at  a  calculated  flow  rate  (see  section  12.1 
for  calculation)  through  a  minimum  of  three 
injection  manifolds  located  as  described 
above  in  8.1.3.  The  tracer  gas  delivery  lines 
must  be  routed  into  the  enclosure  and 
attached  to  the  manifolds  without  violating 
the  integrity  of  the  enclosure. 

8.3  Pretest  Measurements. 

8.3. 1  Location  of  Sampling  Pointlsj.  If 
stratification  is  not  suspected  at  the 
measurement  location,  select  a  single  sample 
point  located  at  the  cenlroid  of  the  CD  inlet 
duct  or  at  a  point  no  closer  to  the  CD  inlet 
duct  walls  than  1  meter.  If  stratification  is 
suspected,  e.stablish  a  "meBsurement  line" 
that  passes  through  the  centroidal  area  and 

in  the  direction  of  any  expected  stratification. 
Locate  three  traverse  points  at  16.7,  50.0  and 
83.3  percent  of  the  measurement  line  and 
sample  from  each  of  these  three  points 
during  each  run,  or  follow  the  procedure  in 
section  8.3.2  to  verify  whether  stratification 
does  or  does  not  exist. 

8.3.2  Stratification  Verification.  The 
presence  or  absence  of  stratification  can  be 
verified  by  using  the  following  procedure. 
While  the  facility  is  operating  normally, 
initiate  tracer  gas  release  into  the  PPE.  For 
rectangular  ducts,  locate  at  least  nine  sample 
points  in  the  cross  section  such  that  the 
sample  points  are  the  centroids  of  similarly- 
shaped,  equal  area  divisions  of  the  cross 
section.  Measure  the  tracer  gas  concentration 
at  each  point.  Calculate  the  mean  value  for 
all  sample  points.  For  circular  ducts,  conduct 
a  12-point  traverse  [i.e.,  six  points  on  each  of 
the  two  perpendicular  diameters)  locating  the 
sample  points  as  described  in  40  CFR  part  60, 
Appendix  A,  Method  1.  Perform  the 
mea.surements  and  calculations  as  described 
above.  Determine  if  the  mean  pollutant 
concentration  is  more  than  10  percent 
different  from  any  single  point.  If  so,  the 
cross  section  is  considered  to  be  stratified, 
and  the  tester  may  not  use  a  single  sample 
point  location,  but  must  use  the  three 
traverse  points  at  16.7,  50.0,  and  83.3  percent 
of  the  entire  measurement  line.  Other 
traverse  points  may  be  selected,  provided 
that  they  can  be  shown  to  the  satisfaction  of 
the  Administrator  to  provide  a  representative 
sample  over  the  stack  or  duct  cross  section. 

8.4  CD  Inlet  Gas  Flow  Rate 
Measurements.  The  procedures  of  EPA 
Methods  1^  (40  CFR  part  60,  Appendix  A) 
are  used  to  determine  the  CD  inlet  gas  flow 
rate.  Molecular  weight  (Method  (3)  and 
moisture  (Method  (4)  determinations  are  only 
required  once  for  each  test  series.  However, 
if  the  test  series  is  not  completed  within  24 
hours.'then  the  molecular  weight  and 
moisture  measurements  should  be  repeated 
daily.  As  a  minimum,  velocity  measurements 
are  conducted  according  to  the  procedures  of 
Methods  1  and  2  before  and  after  each  test 
run,  as  close  to  the  start  and  end  of  the  run 
as  practicable.  A  velocity  measurement 
between  two  runs  satisfies  both  the  criterion 
of  "after"  the  run  just  completed  and 
"before"  the  run  to  be  initiated.  Accurate 
exhaust  gas  flow  rate  measurements  are 
critical  to  the  success  of  this  procedure.  If 
significant  temporal  variations  of  flow  rate 
are  anticipated  during  the  test  run  under 
normal  process  operating  conditions,  take 
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appropriate  steps  to  accurately  measure  the 
flow  rate  during  the  test.  Examples  of  steps 
that  might  be  taken  include:  (1)  Conducting 
additional  velocity  traverses  during  the  test 
run;  or  (2)  continuously  monitoring  a  single 
point  of  average  velocity  during  the  run  and 
using  these  data,  in  conjunction  with  the  pre- 
and  post-test  traverses,  to  calculate  an 
average  velocity  for  the  test  run. 

8.5     Tracer  Gas  Measurement  Procedure. 

8.5.1     Calibration  Error  Test.  Immediately 
prior  to  the  emission  test  (within  2  hours  of 
the  start  of  the  test),  introduce  zero  gas  and 
high-level  calibration  gas  at  the  calibration 
valve  assembly.  Zero  and  calibrate  the 
analyzer  according  to  the  manufacturer's 
procedures  using,  respectively,  nitrogen  and 
the  calibration  gases.  Calculate  the  predicted 
response  for  the  low-level  emd  mid-level 
gases  based  on  a  linear  response  line  between 
the  zero  and  high-level  response.  Then 
introduce  the  low-level  and  mid-level 
calibration  gases  successively  to  the 
measurement  system.  Record  the  analyzer 
responses  for  the  low-level  and  mid-level 
calibration  gases  and  determine  the 
differences  between  the  measurement  system 
responses  and  the  predicted  responses  using 
the  equation  in  section  12.3.  These 
differences  must  be  less  than  5  percent  of  the 
respective  calibration  gas  value.  If  not,  the 
measurement  system  must  be  replaced  or 
repaired  prior  to  testing.  No  adjustments  to 
the  measurement  system  shall  be  conducted 
after  the  calibration  and  before  the  drift 
determination  (section  8.5.4).  If  adjustments 
are  necessary  before  the  completion  of  the 
test  series,  perform  the  drift  checks  prior  to 
the  required  adjustments  and  repeat  the 
calibration  following  the  adjustments.  If 
multiple  electronic  ranges  are  to  be  used, 
each  additional  range  must  be  checked  with 
a  mid-level  calibration  gas  to  verify  the 
multiplication  factor. 

Nate:  If  using  an  FTIR  for  the  analytical 
instrument,  you  may  choose  to  follow  the 
pretest  preparation,  evaluation,  and 
calibration  procedures  of  Method  320 
(section  8.0)  (40  CFR  part  63,  Appendix  A) 
in  lieu  of  the  above  procedure. 

8.5.2    Response  Time  Test.  Conduct  this 
test  once  prior  to  each  test  series.  Introduce 
zero  gas  into  the  measurement  system  at  the 
calibration  valve  assembly.  When  the  system 
output  has  stabilized,  switch  quickly  to  the 
high-level  calibration  gas.  Record  the  time 
froip  the  concentration  change  to  the 


measurement  system  response  equivalent  to 
95  percent  of  the  step  change.  Repeat  the  test 
three  times  and  average  the  results. 

8.5.3  SFb    Measurement.  Sampling  of  the 
enclosure  exhaust  gas  at  the  inlet  to  the  CD 
should  begin  at  the  onset  of  tracer  gas  release. 
If  necessary,  adjust  the  tracer  gas  injection 
rate  such  that  the  measured  tracer  gas 
concentration  at  the  CD  inlet  is  within  the 
spectrometer's  calibration  range  (i.e., 
between  the  MML  and  the  span  value).  Once 
the  tracer  gas  concentration  reaches 
equilibrium,  the  SFe  concentration  should  be 
measured  using  the  infrared  spectrometer 
continuously  for  at  least  20  minutes  jjer  run. 
Continuously  record  [i.e.,  record  at  least  once 
per  minute)  the  concentration.  Conduct  at 
least  three  test  runs.  On  the  recording  chart, 
in  the  data  acquisition  system,  or  in  a  log 
book,  make  a  note  of  periods  of  process 
interruption  or  cyclic  operation  such  as  the 
cycles  of  the  hot  press  operation.  Table  1 
summarizes  the  physical  measurements 
required  for  the  press  enclosure  testing. 

Note:  If  a  GC/ECD  is  used  as  the  analytical 
instrument,  a  continuous  record  (at  least 
once  per  minute)  likely  will  not  be  possible; 
make  a  minimum  of  five  injections  during 
each  test  run.  Also,  the  minimum  test  run 
duration  criterion  of  20  minutes  applies. 

8.5.4  Drift  Determination.  Immediately 
following  the  completion  of  the  test  run, 
reintroduce  the  zero  and  mid-level 
calibration  gases,  one  at  a  time,  to  the 
measurement  system  at  the  calibration  valve 
assembly.  (Make  no  adjustments  to  the 
meftsuremerit  system  until  both  the  zero  and 
calibration  drift  checks  are  made.)  Record  the 
analyzer  responses  for  the  zero  and  mid-level 
calibration  gases  and  determine  the 
difference  between  the  instrument  responses 
for  each  gas  prior  to  and  after  the  emission 
test  run  using  the  equation  in  section  12.4. 

If  the  drift  values  exceed  the  specified  limits 
(section  13),  invalidate  the  test  results 
preceding  the  check  and  repeat  the  test 
following  corrections  to  the  measurement 
system.  Alternatively,  recalibrate  the  test 
measurement  system  as  in  section  8.5.1  and 
report  the  results  using  both  sets  of 
calibration  data  [i.e.,  data  determined  prior  to 
the  test  period  and  data  determined 
following  the  test  period). 

Note:  If  using  an  FTIR  for  the  analytical 
instrument,  you  may  choose  to  follow  the 
post-test  calibration  procedures  of  Method 
320  (section  8.11.2)  in  lieu  of  the  above 
procedures. 


8.6    Ambient  Air  Sampling  (Optional). 
Sampling  the  ambient  air  surrounding  the 
enclosure  is  optional.  However,  taking  these 
samples  during  the  capture  efRciency  testing 
will  identify  those  areas  of  the  enclosure  that 
may  be  performing  less  efficiently. 

8.6.1  Location  of  Ambient  Samples 
Outside  the  Enclosure  (Optional).  In  selecting 
the  sampling  locations  for  collecting  samples 
of  the  ambient  air  surrounding  the  enclosure, 
consider  potential  leak  points,  the  direction 
of  the  release,  and  laminar  flow 
characteristics  in  the  area  surrounding  the 
enclosure.  Samples  should  be  collected  from 
all  sides  of  the  enclosure,  downstream  in  the 
prevailing  room  air  flow,  and  in  the  operating 
personnel  occupancy  areas. 

8.6.2  Collection  of  Ambient  Samples 
(Optional).  During  the  tracer  gas  release, 
collect  ambient  samples  from  the  area 
surrounding  the  enclosure  perimeter  at  r 
predetermined  location  using  disposable 
syringes  or  some  other  type  of  containers  that 
are  non-absorbent,  inert  and  that  have  low 
permeability  [i.e.,  polyvinyl  fluoride  film  or 
polyester  film  sample  bags  or  polyethylene, 
polypropylene,  nylon  or  glass  bottles).  The 
use  of  disposable  syringes  allows  samples  to 
be  injected  directly  into  a  gas  chromatograph. 
Concentration  measurements  taken  around 
the  perimeter  of  the  enclosure  provide 
evidence  of  capture  performance  and  will 
assist  in  the  identification  of  those  areas  of 
the  enclosure  that  are  performing  less 
efficiently. 

8.6.3  Analysis  and  Storage  of  Ambient 
Samples  (Optional).  Analyze  the  ambient 
samples  using  an  analytical  instrument 
calibrated  and  operated  according  to  the 
procedures  of  this  appendix  or  ASTM  E  260 
and  ASTM  E  697.  Samples  may  be  analyzed 
immediately  after  a  sample  is  taken,  or  they 
may  be  stored  for  future  analysis.  Experience 
has  shown  no  degradation  of  concentration 
in  polypropylene  syringes  when  stored  for 
several  months  as  long  as  the  needle  or 
syringe  is  plugged.  Polypropylene  syringes 
should  be  discarded  after  one  use  to 
eliminate  the  possibility  of  cross 
contamination  of  samples. 

9.0    Quality  Control 

9.1     Sampling.  System  Leak  Check.  A 
sampling  system  leak  check  should  be 
conducted  prior  to  and  after  each  test  run  to 
ensure  the  integrity  of  the  sampling  system. 


9.2    Zero  and  Calibration  Drift  Tests 


Section 


8.5.4 


Quality  control  measure 


Zero  and  calibration  drift  tests 


Effect 


Ensures  that  bias  introduced  by  drift  in  the 
measurement  system  output  during  the  run 
is  no  greater  than  3  percent  of  span. 


lO.t)    Calibration  and  Standardization 

10.1     Control  Device  Inlet  Air  Flow  Rate 
Measurement  Equipment.  Follow  the 
equipment  calibration  requirements  specified 
in  Methods  2,  3,  and  4  for  measuring  the 


velocity,  molecular  weight,  and  moisture  of 
the  control  device  inlet  air. 

1 0.2    Tracer  Gas  Injection  Rate.  A  dry  gas 
volume  flow  meter,  mass  flow  meter,  or 
orifice  can  be  used  to  measure  the  tracer  gas 
injection  flow  rate.  The  selected  flow 
measurement  device  must  have  an  accuracy 


of  greater  than  ±  5  percent  at  the  field 
operating  range.  Prior  to  the  test,  verif}'  the 
calibration  of  the  selected  flow  measurement 
device  using  either  a  wet  test  meter, 
spirometer,  or  liquid  displacement  meter  as 
the  calibration  device.  Select  a  minimum  of 
two  flow  rates  to  bracket  the  expected  field, 
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operating  range  of  the  flow  meter.  Conduct 
three  calibration  runs  at  each  of  the  two 
selected  flow  rates.  For  each  run,  note  the 
exact  quantity  of  gas  as  determined  by  the 
calibration  standard  and  the  gas  volume 
indicated  by  the  flow  meter.  For  each  flow 
rate,  calculate  the  average  percent  difference 
of  the  indicated  flow  compared  to  the 
calibration  standcird. 

'10.3    Spectrometer.  Follow  the  calibration 
requirements  specified  by  the  equipment 
manufacturer  for  infrared  spectrometer 
measurements  and  conduct  the  pretest 
calibration  error  test  specified  in  section 
8.5.1.  Note:  if  using  an  FTIR  analytical 
instrument  see  Method  320,  section  10. 

10.4    Gas  Chmmatogmph.  Follow  the  pre- 
test calibration  requirements  specified  in 
section  8.5.1. 

10.4    Gas  Chromatograph  for  Ambient 
Sampling  (Optional).  For  the  optional 
ambient  sampling,  follow  the  calibration 
requirements  specified  in  section  8.5.1  or 
ASTM  E  260  and  E  697  and  by  the  equipment 
manufacturer  for  gas  chromatograph 
measurements. 

11.0    Analytical  Procedures 

The  sample  collection  and  analysis  are 
concurrent  for  this  method  (see  section  8.0). 

12.0    Calculations  and  Data  Analysis 

12.1  Estimate  MML  and  Span.  The  MML 
is  the  minimum  measurement  level.  The 
selection  of  this  level  is  at  the  discretion  of 
the  tester.  However,  the  MML  must  be  higher 
than  the  low-level  calibration  standard  and 
the  tester  must  be  able  to  measure  at  this 
level  with  a  precision  of  <10  percent.  As  an 
example,  select  the  MML  as  10  times  the 
instrument's  published  detection  limit.  The 
detection  limit  of  one  instrument  is  0.01 
parts  per  million  by  volume  (ppm^). 
Therefore,  the  MML  would  be  0.10  ppmy. 
Select  the  low-level  calibration  standard  as 
0.08  ppmy.  The  high-level  standard  would  be 
four  times  the  low-level  standard  or  0.32 
ppmv.  A  reasonable  mid-level  standard 
would  then  be  0.20  ppmy  (halfway  between 
the  low-level  standard  and  the  high-level 
standard).  Finally,  the  span  value  would  be 
approximately  0.40  ppmy  (the  high-level 
value  is  80  percent  of  the  span).  In  this 
example,  the  following  MML,  calibration 
standards,  and  span  values  would  apply: 
MML  =  0.10  ppmy 

Low-level  standard  =  0.08  ppmy 
Mid-level  standard  =  0.20  ppmy 
High-level  standard  =  0.32  ppmy 
Span  value  =  0.40  ppmy 

12.2  Estimate  Tracer  Gas  Injection  Hate 
for  the  Given  Span.  To  estimate  the 
minimum  and  maximum  tracer  gas  injection 
rate,  assume  a  worst  case  capture  efficiency 
of  80  percent,  and  calculate  the  tracer  gas 
flow  rate  based  on  known  or  measured 
parameters.  To  estimate  the  minimum  tracer 
gas  injection  rate,  assume  that  the  MML 
concentration  (10  times  the  IR  detection  limit 
in  this  example)  is  desired  at  the 
measurement  location.  The  following  ■ 
equation  can  be  used  to  estimate  the    • 
minimum  tracer  gas  injection  rate: 

((Or  -  MiN  X  0.8)/Qk)  X  (Ct  +  100)  x  lO"  =  MML 
Or    MiN  =  1.25  X  MML  x  (Qg  /Ct)  X  lO-* 
Where: 


Qt-min  =  minimum  volumetric  flow  rate  of 

tracer  gas  injected,  scfm 
Qe  =  volumetric  flow  rate  of  exhaust  gas, 

scfm 
Ct  =  Tracer  gas  (SP^)  concentration  in  gas 

blend,  percent  by  volume 
MML  =  minimum  measured  level,  ppm,  =  10 

X  IRdl  (for  this  example) 
1R[,L=  IR  detection  limit,  ppmy 

Standard  conditions:  20  °C,  760  mm  Hg. 
To  estimate  the  maximum  tracer  gas 
injection  rate,  assume  that  the  span  value  is 
desired  at  the  measurement  location.  The 
following  equation  can  be  used  to  estimate 
the  maximum  tracer  gas  injection  rate: 

((Qr-MAX  X  0.8)/QfJ  X  (Ct  +  100)  x  10*  =  span 

value 
Or- MAX  =  1.25  X  span  value  x  (Qe  /Ct)  x 

10-> 
Where: 

Qt-max  =  maximum  volumetric  flow  rate  of 

tracer  gas  injected,  scfm 
Span  value  =  Instrument  span  value,  ppmy 

The  following  example  illustrates  this 
calculation  procedure: 

Find  the  range  of  volumetric  flow  rate  of 
tracer  gas  to  be  injected  when  the  following 
parameters  are  known: 
Qk  =  60,000  scfm  (typical  exhaust  gas  flow 

rate  from  a  press  enclosure) 
Ct  =  2  percent  SFf,  in  nitrogen 
IRdl=  0.01  ppmy  (per  manufacturer's 

specifications) 
MML  =  10  X  IRdi  =  0.10  ppmy 
Span  value  =  0.40  ppm* 
Qt  =  ? 

Minimum  tracer  gas  volumetric  flow  rate: 
Qr-MiN  =  1.25  X  MML  x  (Qk  /Ct)  x  10    •* 
Qr_ MIN  =  1.25  X  0.10  x  (60,000/2)  x  10^^  = 
0.375  scfm 

Maximum  tracer  gas  volumetric  flow  rate: 

Qt-max  =  1-25  x  span  value  x  (Qe  /Ct)  x 

10-^ 
Qt    MAX  =  1.25  X  0.40  x  (60.000/2)  x  10    •»  = 

1.5  scfm 

In  this  example,  the  estimated  total 
volumetric  flow  rate  of  the  two  percent  SF^ 
tracer  gas  injected  through  the  manifolds  in 
the  partial  enclosure  lies  between  0.375  and 
1.5  scfm. 

12.3  Calibration  Error.  Calculate  the 
calibration  error  for  the  low-level  and  mid- 
level  calibration  gases  using  the  following 
equation: 

Err  =  I  Cs,d  -  Cmeas  I  ^  Cs,d  x  100 

Where: 

Err  =  Calibration  error,  percent 

Cy|j  =  Low-level  or  mid-level  calibration  gas 

value,  ppmy 
C„Ka»  =  Measured  response  to  low-level  or 

mid-level  concentration  gas,  ppmy 

12.4  Calibration  Drift.  Calculate  the 
calibration  drift  for  the  zero  and  low-level 
calibration  gases  using  the  following 
equation: 

D  =  I  Cjmtial   -  Cfinal  I  *  Cspan  X  100 

Where: 

D  =  Calibration  drift,  percent 

Ciniiiai  =  Low-level  or  mid-level  calibration 

gas  value  measured  before  test  run,  ppmy 
Cfmai  =  Low-level  or  mid-level  calibration  gas 

value  measured  after  test  run,  ppm. 


^ypan  =  Span  value,  ppmy 


12.5    Calculate  Capture  Efficiency.  The 
equation  to  calculate  press  enclosure  capture 
efficiency  is  provided  below: 
CE  =  (SFe-cD  +  SFft- wj)  X  100 
Where: 

CE  =  capture  efficiency 
SFb-cD  =  mass  of  SFs  measured  at  the  inlet 

to  the  CD 
SFfi-iNj  =  mass  of  SFf,  injected  from  the  tracer 

source  into  the  PPE 
Calculate  the  CE  for  each  of  the  initial  three 
test  runs.  Then,  follow  the  procedures 
outlined  in  section  12.6  to  calculate  the 
Overall  Capture  Efficiency. 
.  12.6    Calculate  Overall  Capture  Efficiency. 
After  calculating  the  capture  efficiency  for 
each  of  the  initial  three  test  runs,  follow  the 
procedures  in  40  CFR  part  63.  subpart  KK, 
Appendix  A  to  determine  if  the  results  of  the 
testing  can  be  used  in  determining 
compliance  with  the  requirements  of  the 
proposed  rule.  There  are  two  methods  that 
can  be  used:  the  DQO  and  LCL  methods.  The 
EKJO  method  is  described  in  section  3  of  40 
CFR  part  63,  subpart  KK,  Appendix  A  and 
provides  a  measure  of  the  precision  of  the 
capture  efficiency  testjng  conducted.  Section 
3  of  40  CFR  part  63,  subpart  KK,  Appendix 
A  provides  an  example  calculation  using 
results  from  a  facility.  If  the  DQO  criteria  are 
met  using  the  first  set  of  three  test  runs,  then 
the  facility  can  use  the  average  capture 
efficiency  of  these  test  results  to  determine 
the  capture  efficiency  of  the  partial  hot  press 
enclosure.  If  the  DQO  criteria  are  not  met 
then  the  facility  can  conduct  another  set  of 
three  runs  and  run  the  DQO  analysis  again 
using  the  results  from  the  six  runs  OR  the 
facility  can  elect  to  use  the  LCL  approach. 

The  LCL  method  is  described  in  section  4 
of  40  CFR  part  63,  subpart  KK,  Appendix  A 
and  provides  sources  that  may  be  performing 
much  belter  than  their  regulatory 
requirement  a  screening  option  by  which 
they  can  demonstrate  compliance.  The  LCL 
approach  compares  the  80  percent  lower 
confidence  limit  for  the  mean  measured  CE 
value  to  the  applicable  regulatory 
requirement.  If  the  LCL  capture  efficiency  is 
higher  than  the  applicable  limit,  then  the 
facility  is  in  initial  compliance  and  would 
use  the  LCL  capture  efficiency  as  the  capture 
efficiency  to  determine  compliance.  If  the 
LCL  capture  efficiency  is  lower  than  the 
applicable  limit,  then  the  facility  must 
perform  additional  test  runs  and  re-run  the 
DQO  or  LCL  analysis. 

15.0    Method  Performance 

13.1  Measurement  System  Performance 
Specifications. 

13.1.1  Zero  Drift.  Less  than  ±  3  percent  of 
the  span  value. 

13.1.2  Calibration  Drift.  Less  than  ±  3 
percent  of  the  span  value. 

13.1.3  Calibration  Error.  Less  than  ±  5 
percent  of  the  calibration  gas  value. 

13.2  Flow  Measurement  Specifications. 
The  mass  flow,  volumetric  flow,  or  critical 
orifice  control  meter  used  should  have  an 
accuracy  of  greater  than  ±  5  percent  at  the 
flow  rate  used. 

13.3  Calibration  and  Tracer  Gas 
Specifications.  The  manufacturer  of  the 
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calibration  and  tracer  gases  should  provide  a 
recommended  shelf  life  for  each  calibration 
gas  cylinder  over  which  the  concentration 
does  not  change  more  than  ±  2  percent  from 
the  certified  value. 

14.0    PoIIu tion  Preven tion  [Reserved] 

15.0     Waste  Management  [Reserved] 

16.0    References 

1.  40  CFR  part  60,  Appendix  A,  EPA 
Method  1 — Sample  and  velocity  traverses  for 
stationary  sources. 


2.  40  CFR  part  60,  Appendix  A,  EPA 
Method  2 — Determination  of  stack  gas 
velocity  and  volumetric  flow  rate. 

3.  40  CFR  part  60,  Appendix  A,  EPA 
Method  3 — Gas  analysis  for  the 
determination  of  dry  molecular  weight. 

4.  40  CFR  part  60,  Appendix  A,  EPA 
Method  4 — Determination  of  moisture 
content  in  stack  gases. 

5.  SEMI  F15-93  Test  Method  for 
Enclosures  Using  Sulfur  Hexafluoride  Tracer 
Gas  and  Gas  Chromotography. 

6.  Memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning  and 
Standards,  to  EPA  Regional  Directors, 


Revised  Capture  Efficiency  Guidance  for 
Control  of  Volatile  Organic  Compound 
Emissions,  February  7, 1995.  (That 
memorandum  contains  an  attached  technical 
document  fixim  Candace  Sorrell,  Emission 
Monitoring  and  Analysis  Division, 
"Guidelines  for  Determining  Capture 
Efficiency,"  January  9, 1994). 

7.  Technical  Systems  Audit  of  Testing  at 
Plant  "C,"  EPA-454/R-00-26,  May  2000. 

8.  Material  Safety  Data  Sheet  for  SFb.  Air 
Products  and  Chemicals,  Inc.  Website:  < 
www3.airproducts.com.  October  2001. 

1 7.0     Tables,  Diagrams,  Flowcharts,  and 
Validation  Data 


Table  1  .—Summary  of  Critical  Physical  Measurements  for  the  Press  Enclosure  Testing 


Measurement 

Measurement 
instrumentation 

Measurement 
frequency 

Measurement  site 

Traoer  gas  injection  rate 

Mass  flow  meter,  volumetric  ftow 
meter  or  critical  orifice. 

Continuous  ...^ 

Injection  manifolds  (cylinder  gas). 

Tracer  gas  concentration  at  control 
device  inlet. 

Infrared  Spectrometer  or  GC/ECD 

Continuous  (at  least  one  reading 
per  minute)  for  a  minimum  of 
20  minutes. 

Inlet  duct  to  the  control  device 
(outlet  duct  of  enclosure). 

Vnh 

jmetric  air  flow  rate    

EPA  Methods  1,  2,  3,  4  (40  CFR 
part  60,  Appendix  A). 

•  Velocity    sensor    (Manometer/ 
Pito  t  tube). 

•  Thermocouple  

•  Midget  Impinger  sampler 

Each  test  mn  for  velocity  (min- 
imum); Daily  for  moisture  and 
molecular  weight. 

• 

Inlet  duct  td  the  control  device 

(outlet  duct  of  enclosure). 

•  OrsatorFyrite 
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Flowmeter 


Flowmeter 


SFj  Source 


See  Figure  2 
for  typical 
manifold  detail 


Figure  1.   Plan  view  schematic  of  hot  press  and  enclosure 
showing  SFg  manifold  locations. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107 

[Docket  No.  RSPA-00-8439  (HiM-208D)] 

RIN2137-AD53 

Hazardous  Materials:  Temporary 
Reduction  of  Registration  Fees 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  RSPA  is  reducing  the 
registration  fees  paid  by  persons  who 
transport  or  offer  for  transportation  in 
commerce  certain  categories  and 
quantities  of  hazardous  materials,  in 
order  to  eliminate  the  unexpended 
balance  in  the  Hazardous  Materials 
Emergency  Preparedness  Grants  Fund. 
RSPA  is  also  revising  its  regulations  to 
provide  that  a  not-for-profit  organization 
will  pay  the  same  registration  fee  as  a 
small  business. 

EFFECTIVE  DATE:  March  3.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Donaldson,  Office  of  Hazardous 
Materials  Plemning  and  Analysis,  (202) 
366-4484.  or  Ms.  Deborah  Boothe, 
Office  of  Hazardous  Materials 
Standards,  (202)  366-8553,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Since  1992,  the  Research  and  Special 
Programs  Administration  (RSPA)  has 
conducted  a  National  registration 
program  for  persons  who  offer  for 
transportation  or  transport  certain 
hazardous  materials  in  intrastate, 
interstate,  or  foreign  commerce,  under 
the  mandate  in  49  U.S.C.  5108.  The 
purposes  of  the  registration  program  are 
to  (1)  gather  information  about  the 
transportation  of  hazardous  material 
and  (2)  fund  the  Hazardous  Materials 
Emergency  Preparedness  (HMEP)  grants 
program  that  supports  hazardous 
material  emergency  response  plaiuiing 
and  training  activities  by  States,  local 
governments,  and  Indian  tribes  and 
related  activities.  See  49  U.S.C.  5108(b), 
5116.  The  law  gives  RSPA  discretion  to 
require  additional  persons  to  register, 
beyond  those  offerors  and  transporters 
of  the  categories  and  quantities  of 
hazardous  materials  listed  in  49  U.S.C. 
5108(a)(1),  and  to  set  the  annual 
registration  fee  between  $250  and 


$5,000.  See  49  U.S.C.  5108(a)(2), 
5108(g)(2)(A). 

Until  2000,  only  those  persons  who 
offered  or  transported  the  categories  and 
quantities  of  hazardous  materials  set 
forth  in  §  5108(a)(1)  were  required  to 
register,  and  the  annual  registration  fee 
was  set  at  the  minimum  level  of  $250 
(plus  a  processing  fee  of  $50).  In  each 
year  through  the  July  1,  1999-Iune  30, 
2000  registration  year,  the  total 
registration  fees  collected  by  RSPA 
amounted  to  less  than  one-half  of  the 
total  $14.3  million  intended  by  Congress 
for  training  and  planning  grants  and 
grant-related  activities. 

In  a  final  rule  published  in  the 
Federal  Register  (65  FR  7297)  on 
February  14,  2000,  RSPA  expanded  the 
base  of  registrants  and  adopted  a  two- 
tiered  fee  schedule  under  which  the 
registration  fee  was  set  at  $275  for  a 
person  meeting  the  Small  Business 
Administration  (SBA)  criteria  for  a 
small  business,  and  $1,975  for  other 
persons  (plus  a  $25  processing  fee  in  all 
cases).  A  greater-than-anticipated 
number  of  persons  has  paid  the  higher 
registration  fee  applicable  to  a  larger 
business.  As  a  result,  RSPA  has 
collected  more  than  $21  million  in  each 
registration  year  since  2000.  These 
collections  have  created  a  siu-plus 
(unexpended  balance)  in  the  HMEP 
Fund  because  the  current  annual  grants 
program  obligations  are  limited  to  the 
$14.3  million  designated  by  Congress. 
Section  5108(g)(2)(B)  of  49  U.S.C. 
requires  RSPA  to  adjust  the  amount 
being  collected  "to  reflect  any 
unexpended  balance"  in  the  HMEP 
Fund.  Therefore,  on  December  7,  2000, 
\^e  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  this  docket 
proposing  to  temporarily  lower  the 
registration  fee  for  all  registrants  for  six 
registration  years  to  $250  (plus  a  $25 
processing  fee)  for  small  businesses  and 
$475  (plus  a  $25  processing  fee)  for  all 
other  persons.  65  FR  76890.  In  addition, 
we  proposed  to  specify  that  a  not-for- 
profit  organization  (regardless  of  its 
size)  pay  the  same  fee  as  a  small 
business;  to  reflect  SBA's  replacement 
of  the  Standard  Industrial  Classification 
(SIC)  code  system  with  the  North 
American  Industry  Classification 
System  (NAICS),  and  to  allow  payment 
by  credit  cards  not  previously 
authorized. 

On  September  16,  2002,  RSPA 
published  a  final  rule  under  Docket 
HM-208E  (67  FR  58343)  adopting  the 
NAICS  codes,  allowing  payment 
methods  not  previously  authorized,  and 
permitting  registration  via  the  Internet. 
However,  we  have  delayed  taking  final 
action  on  the  fee-related  proposals  in 
the  December  7,  2000  NPRM  because 


our  budget  requests  to  Congress  for  FY 
2002  and  FY  2003  proposed  to  fund  a 
portion  of  RSPA's  hazardous  materials 
safety  program  from  the  excess 
registration  fees  (above  the  $14.3. 
million  specified  to  be  used  for  training 
and  planning  grants  and  grant-related 
activities).  See  the  status  dociunents  we 
published  in  the  Federal  Register  on 
May  2,  2001  (66  FR  22080),  and  March 
14,  2002  (67  FR  11456).  Since  these 
proposals  were  not  adopted  by  Congress 
in  the  FY  2002  DOT  appropriations  and 
the  FY  2003  DOT  appropriations  bill  is 
pending,  we  are  now  taking  final  action 
on  the  fee-related  proposals  in  the 
December  7,  2000  NPRM. 

n.  Discussion  of  Comments  and 
Regulatory  Changes 

A.  General 

RSPA  received  approximately  20 
written  comments  to  the  December  7, 
2000  NPRM.  The  commenters  included 
representatives  of  organizations  and 
individuals  engaged  in  all  modes  of 
transportation  of  hazardous  materials, 
agricultural  retailers,  petroleum 
marketers  and  distributors,  chemical 
manufacturers,  and  industry 
associations  representing  a  broad 
spectrum  of  businesses  that  transport  or 
offer  for  transport  hazardous  materials. 

B.  Reduction  of  Registration  Fees 

Commenters  supported  reduction  of 
the  registration  fees.  However,  some 
commenters  opposed  certain  aspects  of 
RSPA's  proposal.  Some  commenters 
stated  that  RSPA  should  return  to  a 
single  flat  fee  system  or  eliminate  the 
requirement  that  a  person  must  register 
if  it  offers  or  transports  a  quantity  of 
hazardous  materials  required  to  be 
placarded. 

For  example,  the  American  Trucking 
Associations  (ATA)  stated  that  it 
supports  "the  efforts  of  RSPA  to  adjust 
and  refund  registration  fees  in  order  to 
comply  with  statutory  limits  set  forth  in 
the  HMTL,"  but  it  "still  disagree[s]  with 
the  need  for  a  two-tiered  registration 
fee."  National  Tank  Truck  Carriers 
(NTTC)  also  "continues  to  believe  that 
RSPA  should  reinstate  a  "single  fee" 
system  (as  opposed  to  the  proposed  tvyo- 
tiered  structure)." 

The  Petroleum  Marketers  Association 
of  America  (PMAA)  stated  that  RSPA 
"should  revise  the  registration  criteria 
by  temporarily  eliminating  the 
requirement  that  all  persons  who  offer 
for  transportation  or  transport* 
hazardous  materials  required  to  be 
placarded  be  registered.  However,  if  the 
agency  will  not  eliminate  this'particular 
group  of  registrants  from  the  fee 
requirement,  PMAA  believes  that 


temporarily  reducing  the  registration  fee 
for  all  persons  required  to  register  is  the 
best  solution  in  eliminating  the 
unexpended  balance." 

The  Fertilizer  Institute  (TFI)  suggested 
that  "RSPA  consider  capping  the 
registration  fee  at  $700  for  other  than 
sinall  businesses,  while  leaving  small 
business  entities,  minus  the  farm  sector, 
at  the  ciuxent  $250."  TFI  also  urged 
RSPA  to  eliminate  the  registration 
requirement  for  a  person  who  offers  or 
transports  hazardous  materials  that 
require  placarding.  TFI  suggested  that  if 
RSPA  insisted  that  all  placarded  loads 
require  registration,  then  agricultural 
retailers  and  farm  cooperatives  should 
be  specifically  exempted  from  the 
registration  requirement. 

The  Petroleum  Transportation  & 
Storage  Association  (PTSA)  suggested 
that  RSPA  eliminate  the  administrative 
fee  for  all  registrants  and  the  registration 
fee  for  small  cargo  tanks  under  3,500  - 
gallons.  PTSA  urged  RSPA  "to  use  the 
unexpended  funds  to  eliminate  the 
aimual  registration  fee  for  these  ultra 
small  shippers." 

The  National  Propane  Gas  Association 
(NPGA)  opposed  the  proposed 
reduction  in  the  registration  fees  as 
being  a  "disproportionate  fee  reduction 
for  large  businesses  over  small 
companies"  and  adding  additional 
confusion  for  companies  trying  to  learn 
and  comply  with  the  registration 
requirements. 

The  International  Sanitary  Supply 
Association  (ISSA)  recommended  that 
RSPA:  (1)  Eliminate  the  surplus  over  a 
four-year  instead  of  a  six-year  period;  (2) 
reduce  the  fees  for  small  businesses  to 
$150,  and  (3)  reduce  the  fees  for  other 
than  small  businesses  to  $1,180. 

On  July  1,  2002,  fifteen  industry 
associations  filed  a  lawsuit  in  the 
United  States  District  Court  for  the 
tfistrict  of  Columbia  asking  for  an  order 
prohibiting  RSPA  fi-om  collecting  any 
additional  registration  fees  until  RSPA 
adjusts  the  amount  being  collected  to 
eliminate  the  unexpended  surplus  in 
the  registration  fee  account.  Counsel  for 
plaintiffs  in  that  lawsuit  stated  that  49 
U.S.C.  5108(g)(2)(A)  gives  DOT  the 
authority  to  go  below  the  statutory 
minimum  when  it  is  trying  to  reduce 
any  unexpended  balance. 

hi  the  final  rule  (Docket  No.  HM- 
208C)  we  concluded  that  the  registration 
program  should:  (1)  Be  simple, 
straightforward,  and  easily  implemented 
and  enforced;  (2)  employ  an  equity 
factor  that  reflects  the  differences 
between  the  risk  imposed  on  the  public 
by  the  business  activities  of  large  and 
small  businesses;  (3)  ensure  the 
adequacy  of  funding  for  the  HMEP 
grants  program;  and  (4)  be  consistent 


with  the  law.  See  65  FR  7303.  We  found 
that  the  most  appropriate  way  to  meet 
these  objectives  was  to  expand  the 
category  of  persons  required  to  register 
to  include  all  persons  who  offer  for 
transportation  or  transport  hazardous 
materials  that  require  placarding  (with  a 
limited  exception  for  farmers)  and  to 
adopt  a  two-tiered  fee  schedule  under 
which  persons  meeting  the  SBA  criteria 
for  defining  a  small  business  would  pay 
a  lower  fee  than  larger  businesses. 

For  all  the  reasons  discussed  in  the 
February  14,  2000  final  rule,  we  still 
believe  that  the  findings  and 
conclusions  discussed  in  that  rule  are 
justified  and,  as  far  as  possible,  should 
be  followed  in  adjusting  the  registration 
fees  to  reduce  the  unexpended  surplus 
in  the  HMEP  grants  fund.  Therefore,  we 
disagree  with  suggestions  that  we  except 
from  registration  persons  added  in  the 
2000  final  rule.  The  present  system, 
using  the  placarding  requirement  as  a 
primary  determinant,  is  risk-based  and 
facilitates  enforcement — especially  by 
State  and  local  enforcement  personnel. 

The  recommendation  that  the 
processing  fee  be  eliminated  and 
replaced  by  an  increase  in  the  grants  fee 
for  registrants  that  do  not  meet  the  SBA 
standards  for  a  small  business  did  not 
take  into  consideration  that  the  costs  of 
processing  the  registration  statement  are 
not  expenses  authorized  to  be  paid  from 
the  grants  account.  The  costs  of 
administering  the  registration  program 
are  provided  in  the  Department's  annual 
budget  authorizations  fi'om  General 
Treasury  funds — unlike  the  grants 
program  expenses,  which  are  statutorily 
authorized  to  be  paid  from  the  grants 
accoimt.  Although  the  separate  statutory 
authority  for  the  processing  fee  is 
permissive,  it  is  the  Department's 
understanding  that  this  permissive 
authority  reflects  Congressional  intent 
that  the  registration  program  costs  be 
covered  by  collection  of  that  fee. 

When  the  NPRM  was  published  in 
December  2000,  we  estimated  that  the 
unexpended  balance  in  the  grants  fund 
was  approximately  $8.5  million  (65  FR 
76890,  December  7,  2000).  Since  that 
time,  two  further  collection  cycles  have 
occurred.  The  number  of  registrations 
received  during  a  fiscal  year  (including 
registrations  for  prior  years  and  fees 
paid  in  previous  years  for  the  current 
registration  year)  has  remained  constant 
at  approximately  41,000,  as  has  the 
percentage  of  registrants  that  have  paid 
the  larger  business  fee  (approximately 
15  percent).  We  currently  estimate  that, 
as  of  October  1,  2002,  the  imexpended 
balance  in  the  grants  fund  was 
approximately  $25  million. 

Because  of  this  increase  in  the 
unexpended  balance,  RSPA  believes 


that  it  is  necessary  to  adopt  reductions 
in  the  registration  fees  that  are  even 
greater  than  originally  proposed. 
Therefore,  we  are  temporarily  (for  three 
years)  reducing  the  registration  fee  for 
small  businesses  and  non-profit 
organizations  (regardless  of  their  size)  to 
$125  (plus  a  $25  processing  fee)  and  for 
all  other  registrants  to  $275  (plus  a  $25 
processing  fee).  RSPA  is  able  to  set  the 
fee  level  for  small  businesses  below  the 
usual  statutory  minimum  of  $250 
because  the  minimum  (49  U.S.C. 
5108(g)(2)(A))  is  subject  to  the 
requirement  (49  U.S.C.  5108(g)(2)(B)) 
that  the  Secretary  adjust  the  amount 
being  collected  to  reflect  any 
imexpended  balance. 

Under  this  temporary  fee  system,  we 
estimate  that  we  will  collect 
approximately  $6.0  million  each  fiscal 
year,  thus  decreasing  the  grants  fund 
balance  by  approximately  $8.3  million  a 
year.  This  estimate  depends  on  the 
number  of  persons  registering  for  the 
current  and  prior  years  remaining 
constant  and  the  authorization  for  the 
HMEP  grants  program  remaining 
constant  at  $14.3  million  per  year.  At 
this  rate  of  reduction,  it  will  take  about 
three  years  to  deplete  the  surplus. 
Therefore,  RSPA  is  temporarily 
reducing  the  registration  fee  for  three 
years. 

In  the  NPRM,  we  stated  that  we  were 
not  making  a  "permanent"  change  in 
registration  fees  because  of  imcertainty 
about  the  final  registration  numbers.  We 
also  stated  that,  within  three  years  of  the 
end  of  the  proposed  temporary  six-year 
reduction  in  the  registration  fees,  RSPA 
would  reevaluate  the  registration  fees. 
Because  we  have  had  three  years  under 
the  new  registration  criteria  and  in  order 
to  ensure  that  no  unnecessary  surplus  is 
created,  we  are  now  revising  registration 
fee  Ipvels  for  the  years  after  the  period 
of  temporary  reduction. 

Applying  the  objectives  stated  in 
Docket  HM-208C,  RSPA  has  determined 
that,  beginning  in  registration  year 
2006-2007,  small  businesses  and  non- 
profit organizations  (regardless  of  their 
size)  should  pay  a  registration  fee  of 
$250  (plus  a  $25  processing  fee)  and  all 
other  persons  required  to  register  should 
pay  a  registration  fee  of  $975  (plus  a  $25 
processing  fee).  Under  this  fee  structure, 
we  estimate  that  we  will  collect 
approximately  $14.5  million  per  year. 

We  recognize  that,  depending  on 
many  factors  that  may  vary  over  the 
years  (including  registrations  received 
for  prior  years  and  unexpended  grant 
obligations),  it  may  take  more  or  less 
than  three  years  to  deplete  the  current 
surplus.  We  also  recognize  that  the  fee 
structure  that  would  go  into  effect  with 
the  2006-2007  registration  year  may 
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need  to  be  revised  to  avoid 
accumulating  an  unexpended  balance. 
Consequently,  RSPA  will  reevaluate  the 
account  balance  and  the  fee  levels, 
during  the  2005-2006  registration  year. 

C.  Not-for-Profit  Organizations 

We  received  conunents  in  favor  of  and 
against  the  proposal  to  establish  the 
registration  fee  for  not-for-profit 
organizations  at  the  same  level  as  for 
small  businesses.  For  example,  ATA 
and  PMAA  supported  the  proposal  to 
designate  all  not-for-profit  organizations 
as  small  businesses.  However,  PMAA 
added  that: 

Ttie  definition  for  a  not-for-profit 
organization  should  be  limited  to  26  U.S.C. 
501(c)(3)  [because]  many  "large  businesses," 
including  electric  multistate  cooperatives,  are 
classified  as  not-for-profit  organizations.  To 
reduce  their  fee  to  the  same  level  as  the  fee 
for  small  business  would  be  unfair,  since 
these  particular  organizations  compete  with 
many  small  businesses. 

In  contrast,  IME  and  NPGA  opposed 
this  proposal.  IME  stated  that  "RSPA 
compounds  the  error  of  a  fee  based  on 
business  size  by  suggesting  that  an 
organization's  educational,  religious, 
charitable  and  other  similar  purposes 
should  also  be  factored  into  the 
determination  of  what  is  the  appropriate 
contribution  any  registrant  should  make 
to  the  HMEPG.  " 

NPGA  stated,  "DOT  should  limit  its 
definition  of  non-profit  organization 
solely  to  charitable  organizations,"  and 
that,  "this  provision  will  have  the  effect 
of  providing  a  competitive  advantage  in 
the  energy  marketplace  to  rural  electric 
cooperatives  (RECs),  many  of  which  sell 
propane  and  therefore  operate  contrary 
to  the  purposes  for  which  they  were 
originally  chartered." 

The  SBA  criteria  for  small  business 
size  standards  apply  to  business  entities 
organized  for  profit.  13  CFR  121.105(a). 
Therefore,  non-profit  organizations  do 
not  technically  qualify  as  small 
businesses.  After  the  February  14,  2000 
final  rule  was  adopted,  RSPA  applied 
SBA  size  criteria  for  appropriate  SIC 
codes  to  non-profit  organizations. 
However,  nearly  all  of  the  not-for-profit 
organizations  that  are  currently 
registered,  which  are  mostly  educational 
institutions  and  hospitals,  exceed  the 
SBA  size  standards  for  a  small  business. 

To  some  extent,  this  may  result  from 
the  SBA's  focus  on  the  characteristics  of 
for-profit  businesses  in  establishing  the 
size  standard  for  an  industry  group.  In 
those  infrequent  instances  where  not- 
for-profit  organizations  constitute  a 
significant  portion  of  an  industry  group, 
the  SBA  may  deliberately  exclude  the 
characteristics  of  not-for-profit 
organizations  when  considering  the 


appropriate  size  standard.  Because  not- 
for-profit  organizations  generally  are 
operated  for  educational,  religious, 
charitable  and  other  similar  purposes, 
RSPA  remains  interested  in  helping 
them  minimize  their  costs  of  operation 
and  believes  that,  in  so  doing,  we  are 
following  a  precedent  established  by 
law  in  the  exemption  of  such 
organizations  from  taxation. 

We  considered  the  comments 
recommending  narrower  criteria  for  not- 
for-profit  organizations  than  proposed 
and  concluded  that  our  proposal 
remains  the  most  straightforward 
resolution  for  dealing  with  entities  that 
do  not  conform  to  SBA's  criteria  for  a 
small  business.  To  accept  the  PMAA's 
recommendation  to  limit  the  definition 
of  not-for-profit  organizations  to  those 
included  in  26  U.S.C.  501(c)(3)  or  the 
NPGA's  recommendation  to  limit  the 
definition  solely  to  "charitable 
organizations"  would  exclude 
organizations  that  the  law  exempts  from 
taxation  because  of  their  non-profit 
status.  We  recognize  that  by  providing 
a  new  fee  category  for  not-for-profit 
organizations,  some  relatively  large 
organizations  may  pay  a  reduced  fee  in 
the  future,  but  RSPA  considers  the 
adoption  of  the  proposed  broader 
definition  of  not-for-profit  organizations 
as  defined  by  U.S.  law  to  be  more  easily 
applied  than  any  attempt  to  distinguish 
between  types  of  non-profit 
organizations.  Even  though  it  seems 
unlikely  that  many  registering 
organizations  would  be  affected  by  the 
limitation  of  the  definition  to  26  U.S.C. 
501(c)(3),  we  decided  to  retain  the 
broader  group  included  in  26  U.S.C. 
501(a)  and  to  adopt  the  proposal  to 
establish  a  fee  for  all  not-for-profit 
organizations  at  the  same  level  as  that 
for  small  businesses. 

m.  Refunds 

In  response  to  requests  from  industry, 
in  the  February  14,  2000  final  rule 
(Docket  No.  HM-208C)  RSPA  amended 
the  HMR  to  allow  a  person  to  register  for 
up  to  three  years  in  one  registration 
statement.  49  CFR  107.612(c),  65  FR  at 
730»-10.  Approximately  4,550  advance 
registrations  for  the  2003-2004  and 
2004-2005  registration  years  have  been 
received.  Refunds  will  be  provided  for 
registrations  paid  in  advance  for  those 
years  at  the  higher  fee  levels  in  effect  at 
the  time  of  payment. 

A  letter  will  be  sent  approximately  45 
days  after  the  publication  of  this  final 
rule  to  each  registrant  that,  on  that  date, 
is  due  a  refund  for  fees  paid  in  advance 
for  the  2003-2004  and  2004-2005 
registration  years.  The  letter  will  specify 
the  amount  of  the  refund  and  will  be 
accompanied  by  a  Form  W-9,  Request 


for  Taxpayer  Identification  Number  and 
Certification.  The  form  must  be 
submitted  to  RSPA  before  a  refund  can 
be  made.  Registrants  that  have 
submitted  registrations  including 
payment  for  the  2003-2004  and  2004- 
2005  registration  years  that  do  not 
receive  a  letter  within  this  time  frame 
should  contact  the  registration  office  at 
202-366-4109.  Refunds  will  be  made  by 
checks  issued  by  the  U.S.  Treasury  after 
the  Form  W-9  is  submitted.  Persons 
who  later  pay  in  advance  for  the  2003- 
2004  and  2004-2005  registration  years 
at  the  higher  fee  levels  being  reduced  by 
this  rule  will  be  similarly  contacted  for 
the  purpose  of  providing  refunds  for  the 
overpayment. 

Of  the  approximately  4,550  registrants 
due  refunds,  4,250  small  businesses  will 
receive  refunds  of  $150  (3,050)  or  $300 
(1,200),  and  300  others  will  receive 
refunds  of  $1,700  (200)  or  $3,400  (100). 

IV.  Rolemaking  Analysis  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  subject  to  formal 
review  by  the  Office  of  Management  and 
Budget.  "This  rule  is  considered 
significant  under  the  Regulatory  Policies 
and  Procedm^s  of  the  Department  of 
Transportation  (44  FR  11034).  RSPA  has 
prepared  a  regulatory  evaluation  that  is 
available  for  review  in  the  public 
docket. 

B.  Executive  Order  13132 

This  final  rule,  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  The  registration 
requirements  do  not  impair  the  ability 
of  States,  local  governments,  or  Indian 
tribes  to  impose  their  own  fees  or 
rejjistration  or  permit  requirements  on 
persons  who  offer  or  transport 
hazardous  materials  in  commerce.  RSPA 
encourages  States,  local  governments, 
and  Indian  tribes  to  adopt  and  enforce 
requirements  in  the  HMR  and  the 
Federal  registration  requirement,  in 
order  to  enhance  compliance  with  a 
nationally  uniform  set  of  regulations  on 
the  transportation  of  hazardous 
materials. 

The  consultation  and  funding 
requirements  of  Executive  Order  13132 
do  not  apply  because  this  rule  does  not 
adopt  any  regulation  that: 

(1)  Has  substantial  direct  effects  on 
the  States,  the  relationship  between  the 
National  government  and  the  States,  or 
the  distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government; 

(2)  Imposes  substantial  direct 
compliance  costs  on  State  and  local 
govermnents;  or 

(3)  Preempts  State  law. 

C.  Executive  Order  13175 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  rule  does  not  have  tribal 
implications,  does  not  impose 
substantial  direct  compliance  costs  and 
is  required  by  statute,  the  hinding  and 
consultation  requirements  of  Executive 
Order  13175  do  not  apply. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-611)  requires  each  agency  to 
analyze  regulations  and  assess  their 
impact  on  small  businesses  and  other 
small  entities  to  determine  whether  the 
rule  is  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

In  the  February  14,  2000  final  rule  in 
Docket  No.  HM-208C,  RSPA  certified 
that  that  final  rule  did  affect  a 
significant  number  of  small  entities,  but 
that  the  economic  impact  on  these  small 
entities  will  not  be  significant.  65  FR 
7308-09.  This  final  rule  affects  the  same 
small  entities  that  Docket  HM-208C  did 
and,  therefore,  this  fined  nUe  affects  a 
significant  nmnber  of  small  entities.  65 
FR  7307-09.  Although  this  final  rule  is 
providing  a  $150  reduction  in  the 
combined  annual  fee  that  small 
businesses  must  pay,  that  reduction 
does  not  constitute  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
RSPA  certifies  that  this  final  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  final  rule  does  not  impose 
imfunded  mandates  under  the 
Unfimded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more,  in  the  aggregate,  to  any 
of  the  following:  State,  local,  or  Native 
American  tribal  governments,  or  the 
private  sector. 

F.  Paperwork  Reduction  Act 

Under  49  U.S.C.  5108(i),  reporting 
and  recordkeeping  requirements 
pertaining  to  the  registration  rule  are 
specifically  excepted  fi-om  the 
information  management  requirements 


of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

G.  Environmental  Assessment 

The  National  Environmental  Policy 
Act  of  1969  (NEPA),  as  amended  (42 
U.S.C.  4321-4347)  requires  Federal 
agencies  to  consider  the  consequences 
of  major  federal  actions  and  prepare  a 
detailed  statement  on  actions 
significantly  affecting  the  quality  of  the 
human  enviroiument.  There  are  no 
significant  environmental  impacts 
associated  with  this  rule.  The  temporary 
reduction  of  registration  fees  will 
continue  to  fund  the  HMEP  grants 
program  at  the  level  recommended  by 
Congress,  eliminate  the  surplus  in  a 
reasonable  amount  of  time,  and 
continue  the  balance  of  equity 
established  undfer  Docket  HM-208C.  In 
addition,  this  course  of  action  will 
continue  to  fund  the  HMEP  grants 
program  on  a  basis  that  is  equitable, 
straightforward,  enforceable,  and  sound 
and  will  eliminate  the  surplus  in  the 
most  expedient  manner  possible.  It  will 
also  permanently  set  the  registration 
fees  for  the  years  after  the  surplus  is 
eliminated  and  will  stop  creation  of  any 
unnecessary  surplus.  Reduction  in  the 
registration  fees  or  elimination  of  the 
current  surplus  in  the  registration  fees 
fund  has  no  potential  for  environmental 
damage  or  contamination. 

H.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RDM) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  may  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  107 

Administrative  practice  and 
procedure,  Hazardous  materials 
transportation.  Packaging  and 
containers.  Penalties,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  44701; 
Sec.  212-213,  Pub.  L.  104-121. 110  Stat.  857; 
49  CFR  1.45,  1.53. 

2.  In  §  107.612,  the  introductory  text 
of  paragraph  (b)  is  revised  and  new 
paragraphs  (c)  and  (d)  are  added  to  read 
as  follows: 


§107.612    Amount  of  fee. 

***** 

(b)  Registration  years  2000-2001, 
2001-2002  and  2002-2003.  For  the 
registration  years  2000-2001;  2001- 
2002,  and  2002-2003,  each  person 
subject  to  the  requirements  of  this 
subpart  must  pay  an  annual  fee  as 
follows: 
***** 

(c)  Registration  years  2003-2004, 
2004-2005  and  2005-2006.  For 
registration  years  2003-2004,  2004- 
2005,  and  2005-2006,  each  person 
subject  to  the  requirements  of  this 
subpart  must  pay  an  annual  registration 
fee  as  follows: 

(1)  Small  business.  Each  person  that 
qualifies  as  a  small  business,  under 
criteria  specified  in  13  CFR  part  121 
applicable  to  the  North  American 
Industry  Classification  System  (NAICS) 
code  that  describes  that  person's 
primary  commercial  activity,  must  pay 
an  annual  registration  fee  of  $125  and 
the  processing  fee  required  by  paragraph 
(c)(4)  of  this  section. 

(2)  Not-for-profit  organization.  Each 
not-for-profit  organization  must  pay  an 
aiuiual  registration  fee  of  $125  and  the 
processing  fee  required  by  paragraph 
(c)(4)  of  tHs  section.  A  not-for-profit 
organization  is  an  organization  exempt 
from  taxation  under  26  U.S.C.  501(a). 

(3)  Other  than  a  small  business  or  not- 
for-profit  organization.  Each  person  that 
does  not  meet  the  criteria  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  this  section 
must  pay  an  annual  registration  fee  of 
$275  and  the  processing  fee  required  by 
paragraph  (c)(4)  of  this  section. 

(4)  Processing  fee.  The  processing  fee 
is  $25  for  each  registration  statement 
filed.  A  single  statement  may  be  filed  for 
one,  two,  or  three  registration  years  as 
provided  in  §  107.616(c). 

(d)  Registration  years  2006-2007  and 
following.  For  each  registration  year 
beginning  with  2006-2007,  each  pefton 
subject  to  the  requirements  of  this 
subpart  must  pay  an  annual  fee  as 
follows: 

(1)  Small  business.  Each  person  that 
qualifies  as  a  small  business,  under 
criteria  specified  in  13  CFR  part  121 
applicable  to  the  North  American 
Industry  Classification  System  (NAICS) 
code  that  describes  that  person's 
primary  commercial  activity,  must  pay 
an  annual  registration  fee  of  $250  and 
the  processing  fee  required  by  paragraph 
(d)(4)  of  this  section. 

(2)  Not-for-profit  organization.  Each 
not-for-profit  organization  must  pay  an 
aimual  registration  fee  of  $250  and  the 
processing  fee  required  by  paragraph 
(d)(4)  of  this  section.  A  not-for-profit 
organization  is  an  organization  exempt 
from  taxation  under  26  U.S.C.  501(a). 
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(3)  Other  than  a  small  business  or  not- 
for-profit  organization.  Each  person  that 
does  not  meet  the  criteria  specified  in 
paragraph  (d)(1)  or  (d)(2)  of  this  section 
must  pay  an  annual  registration  fee  of 
$975  and  the  processing  fee  required  by 
paragraph  (d)(4)  of  this  section. 

(4)  Processing  fee.  The  processing  fee 
is  $25  for  each  registration  statement 
filed.  A  single  statement  may  be  filed  for 
one,  two,  or  three  registration  years  as 
provided  in  §  107.616(c). 

3.  hi  §  107.616,  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

§107.616    Payment  procedures.  ' 

***** 

(d)  *  *  * 

(2)  Pay  a  registration  and  processing 
fee  as  follows: 

(i)  For  registration  year  2002-2003, 
pay  a  registration  fee  of  $275,  a 
processing  fee  of  $25,  and  an  expedited 


handling  fee  of  $50.  The  total  fee  is 
$350.  Persons  who  do  not  meet  the 
criteria  for  a  small  business,  as  specified 
in  §  107.612(b)(1),  must  enclose  an 
additional  registration  fee  payment  of 
$1,700  with  the  expedited  follow-up 
material,  for  a  total  of  $2,050 
(registration  fee — $1,975;  processing 
fee — $25;  expedited  handling  fee — $50); 

(ii)  For  registration  years  2003-2004, 
2004-2005,  and  2005-2006,  pay  a 
registration  fee  of  $125,  a  processing  fee 
of  $25,  and  an  expedited  handling  fee  of 
$50.  The  total  fee  is  $200.  Persons  who 
do  not  meet  the  criteria  for  a  small 
business  or  are  not  a  not-for-profit 
organization,  as  specified  in 
§  107.612(c),  must  enclose  an  additional 
registration  fee  payment  of  $150  with 
the  expedited  follow-up  material,  for  a 
total  of  $350  (registration  fee— $275; 
processing  fee — $25;  expedited  handling 
fee — $50);  and 


(iii)  For  registration  years  beginning 
with  2006-2007,  pay  a  registration  fee  of 
$250,  a  processing  fee  of  $25,  and  an 
expedited  handling  fee  of  $50.  The  total 
fee  is  $325.  Persons  who  do  not  meet 
the  criteria  for  a  small  business  or  are 
not  a  not-for-profit  organization,  as 
specified  in  §  107.612(d),  must  enclose 
an  additional  registration  fee  payment  of 
$725  with  the  expedited  follow-up 
material,  for  a  total  of  $1,050 
(registration  fee — $975;  processing  fee — 
$25;  expedited  handling  fee — $50);  and 
***** 

Issued  in  Washington,  DC,  on  January  6; 
2003,  under  authority  delegated  in  49  CFR 
Parti. 

Ellen  G.  Engleman, 
Administrator. 

[FR  Doc.  03^36  Filed  1-8-03;  8:45  am] 
BILLING  CODE  4910-60-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  112 

[FRL-7437-3J 
RIN  2050-AC62 

Oil  Pollution  Prevention  and 
Response;  Non-Transportation-Related 
Onshore  and  Offshore  Facilities 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  we)  is  extending  for  a 
period  of  si3cty  days  the  dates  for  a 
facility  to  amend  its  Spill  Prevention, 
Control,  and  Countermeasure  (SPCC) 
Plan  and  implement  the  amended  Plan 
(or,  in  the  case  of  facilities  becoming 
operational  after  August  16,  2002, 
prepare  and  implement  a  Plan  that 
complies  with  the  newly  amended 
requirements).  We  are  taking  this  action 
to  avoid  the  flood  of  individual 
extension  requests  it  has  become 
apparent  we  will  otherwise  receive  from 
regulated  facilities,  and  to  allow  for 
adequate  consideration  of  comments  we 
expect  to  receive  on  a  proposed  one- 
year  Bxtension  of  the  dates  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

DATES:  This  interim  final  rule  is 
effective  on  January  9,  2003. 
ADDRESSES:  The  docket  for  this 
rulemaking  is  located  in  the  EPA  Docket 
Center  at  1301  Constitution  Ave.,  NW., 
EPA  West,  Suite  B-102.  Washington,  DC 
20460.  The  docket  number  for  the  final 
rule  is  OPA-2002-001 .  The  docket  is 
contained  in  the  EPA  Docket  Center  and 
is  available  for  inspection  by 
appointment  only,  between  the  hours  of 
8:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  You  may  make  an 
appointment  to  view  the  docket  by 
calling  202-566-0276.  You  may  copy  a 
maximum  of  100  pages  fi'om  any 
regulatory  docket  at  no  cost.  If  the 
number  of  pages  exceeds  100,  however, 
we  will  charge  you  $0.15  for  each  page 
after  100.  The  docket  will  mail  copies  of 
materials  to  you  if  you  are  outside  of  the 
Washington,  DC  metropolitan  area. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
CERCLA  Call  Center  at  800-424-9346  or 
TDD  800-553-7672  (hearing  impaired). 
In  the  Washington,  DC  metropolitan 
area,  call  703-412-9810  or  TDD  703- 
412-3323.  For  more  detailed 
information  on  specific  aspects  of  this 
rule,  contact  Hugo  Paul  Fleischman  at 
703-603-8769 

(fleischman.hugo@epa.gov);  or  Mark  W. 
Howard  at  703-603-8715 
(howard.markw@epa.gov),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460-0002,  Mail  Code  5203G. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  as  follows: 

I.  General  Information 

II.  Entities  Affected  by  This  Rule 

III.  Statutory  Authority 

IV.  Background 

V.  Today's  Action 

VI.  Statutory  and  Executive  Order  Reviews 


I.  General  Information 

Introduction.  By  this  interim  final 
rule,  the  Environmental  Protection 
Agency  is  extending  by  sixty  days  the 
dates  in  40  CFR  112.3(a)  and  (b)  for  a 
facility  to  amend  its  Spill  Prevention, 
Control,  and  Coimtermeasure  (SPCC) 
Plan  and  implement  the  amended  Plan 
(or,  in  the  case  of  facilities  becoming 
operational  after  August  16,  2002, 
prepare  and  implement  a  Plan  that 
complies  with  the  newly  amended 
requirements).  During  the  period  of  this 
sixty-day  extension,  it  will  not  be 
necessary  for  a  facility  owner  or 
operator  to  file  an  extension  request 
piu-suant  to  §  112.3(f).  Furthermore,  for 
facilities  that  have  already  applied  for 
an  extension  pursuant  to  §  112.3(f), 
today's  interim  final  rule  should  render 
such  requests  moot. 

A.  How  Can  I  Get  Copies  of  the 
Background  Materials  Supporting 
Today's  Interim  Final  Rule  or  Other 
Related  Information? 

1 .  EPA  has  established  an  official 
public  docket  for  this  interim  final  rule 
under  Docket  ID  No.  OPA-2002-001. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  interim  final  nxle  and  other 
information  related  to  this  interim  final 
rule.  Although  a  part  of  the  official 


docket,  the  public  docket  does  not 
include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center  located  at  1301  Constitution 
Ave.,  NW.,  EPA  West  Building,  Room 
B-102,  Washington,  DC  20004.  This 
Docket  Facility  is  open  fi-om  8:30  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (202)  566-0276.  The  public  may 
copy  a  maximum  of  100  pages  ft-om  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr. 

You  may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/  to  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "search,"  then  key  in 
the  docket  identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI,  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  above. 

n.  Entities  Affected  by  This  Rule 


Industry  category 


Crop  and  Aninnal  Production  

Crude  Petroleum  and  Natural  Gas  Extraction  

Coal  Mining,  Non-Metallic  Mineral  Mining  and  Quarrying  .. 
Electric  Power  Generation,  Transmission,  and  Distribution 

Heavy  Construction  

Petroleum  and  Coal  Products  Manufacturing  

Other  Manufacturing 


NAICS  code 


111-112 

211111 

2121/2123/213114/213116 

2211 

234 

324 

31-33 
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Industry  category 

Petroleum  Bulk  Stations  and  Terminals 

AutOTTKjtive  Rental  and  Leasing  

Heating  Oil  Dealers 

Transportation  (including  Pipelines),  Warehousing,  and  Marinas 

Elementary  and  Secondary  Schools,  Colleges 

Hospitals/Nursing  and  Residential  Care  Facilities  


NAICS  code 


42271 
5321 

454311 

482-486/4881 1 2-4881 9/4883/ 

48849/492-493/71393 
6111-6113 
622-623 


Tlie  list  of  potentially  affected  entities 
in  the  above  table  may  not  be 
exhaustive.  Our  aim  is  to  provide  a 
guide  for  readers  regarding  those 
entities  that  EPA  is  aware  potentially 
could  be  affected  by  this  action. 
However,  this  action  may  affect  other 
entities  not  listed  in  the  table.  If  you 
have  questions  regarding  the 
apphcability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  section  entitled 
FOR  FURTHER  INFORMATION  CONTACT. 

m.  Statutory  Authority 

33  U.S.C.  1251  et  seq.;  33  U.S.C.  2720; 
E.G.  12777  (October  18,  1991),  3  CFR, 
1991  Comp.,  p.  351 

IV.  Background 

On  July  17,  2002,  at  67  FR  47042,  EPA 
published  final  amendments  to  the  Spill 
Prevention,  Control,  and 
Countermeasure  (SPCC)  nde.  The  rule 
was  effective  August  16,  2002.  The  rule 
included  dates  in  §  112.3(a)  and  (b),  by 
which  a  facility  would  have  time  to 
amend  its  SPCC  Plan  and  implement- its 
amended  Plan  (note  that  for  facilities 
becoming  operational  after  August  16, 
2002,  the  rule  contains  dates  for  the 
preparation  and  implementation  of  a 
Plan  in  compliance  with  the  amended 
rule).  In  light  of  new  information,  we 
have  decided  to  extend  those  dates  for 
a  period  of  sixty  days. 

V.  Today's  Action 

EPA  is  extending  for  a  period  of  sixty 
days  the  dates  in  §  112.3(a)  and  (b). 
Since  the  promulgation  of  the  SPCC  rule 
in  July  2002,  EPA  has  received 
numerous  complaints  that  the  deadlines 
in  the  rule  do  not  allow  enough  time  for 
the  regulated  community  to  undertake 
the  actions  necessary  to  update  (or 
prepare)  their  Plans  in  accordance  with 
the  amendments.  Among  the  reasons 
given  are  that  there  is  a  shortage  of 
Professional  Engineers  (PEs)  in  some 
areas,  the  need  for  the  PE  or  his  agent 
to  make  visits  at  sometimes  remote 
facilities,  and  the  need  for  the  PE  to 
certify  that  Plans  meet  requirements  for 
which  they  have  not  yet  had  adequate 
training.  It  has  also  become  apparent 
that  unless  the  Agency  issues  this 
interim  final  rule,  we  will  receive  an 


overwhelming  number  of  requests  for 
individual  extensions  imder  40  CFR 
112.3(f).  Thus,  the  Agency  believes  that 
the  present  compliance  dates  are  too 
short,  and  it  would  be  an  inefficient  use 
of  scarce  Agency  resoinces  to  address 
this  problem  by  processing  a  great 
niunber  of  individual  extension 
requests.  Because  the  first  deadline  in 
the  rule  is  February  17,  2003,  the 
Agency  believes  that  immediate,  near- 
term  relief  is  needed,  and  is  therefore 
extending  the  cvurent  deadlines  by  sixty 
days. 

We  are  issuing  this  interim  final  nde 
in  conjunction  with  a  concurrent 
proposal  (published  elsewhere  in  this 
issue  of  the  Federal  Register]  to  extend 
by  one  year  the  dates  in  §  112.3(a)  and 
(b).  We  believe  a  sixty-day  extension  is 
needed  as  quickly  as  possible  to  avoid 
potential  confusion  for  facility  owners 
and  unnecessary  administrative  burdens 
on  the  Agency.  Therefore,  EPA  is 
invoking  the  good  cause  exception 
imder  the  Administrative  Procedure  Act 
(APA)  in  not  providing  an  opportunity 
for  comment  before  this  action  takes 
effect  (5  U.S.C.  553(b)(3)).  EPA  believes 
that  notice-  and  comment  rulemaking 
before  the  existing  compliance  dates  in 
the  SPCC  rule  (i.e.,  February  17,  2003) 
is  impracticable  and  contrary  to  the 
public  interest,  inasmuch  as  there  is 
insufficient  time  to  offer  meaningful 
opportunity  for  public  comment  and 
provide  appropriate,  considered 
response  by  the  Agency.  Therefore,  EPA 
believes  it  is  necessary  to  use  the 
interim  final  rulemaking-process  to 
extend  by  sixty  days  the  compliance 
dates  in  §  112.3(a)  and  (b)  while  we 
complete  a  notice-and-comment 
rulemaking  process  that  proposes  to 
extend  these  compliance  dates  for  a 
period  of  one  year.  Moreover,  with 
respect  to  the  effective  date  of  this 
interim  final  rule,  EPA  is  invoking  the 
good  cause  exception  to  the  30-day 
notice  requirement  of  the  APA  because 
the  purpose  of  this  notice  is  to  relieve 
a  restriction  (5  U.S.C.  553(d)(1))- 


VI.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866— OMB  Review 

Under  Executive  Order  12866,  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  gremts,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Under  the  terms  of  Executive  Order 
12866,  it  has  been  determined  that  this 
interim  final  rule  is  not  a  "significant 
regulatory  action"  because  it  would 
only  extend  for  sixty  days  the 
compliance  dates  in  §  112.3(a)  and  (b). 
It  would  have  no  other  substantive 
effect. 

B.  Paperwork  Reduction  Act 

This  interim  final  rule  does  net 
impose  an  information  collection 
biirden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(R.F.A.)  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  5  U.S.C. 
601  et  seq.  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
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under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
goveriunental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  interim  final  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  as  defined  in  the  Small 
Business  Administration's  (SBA) 
regulations  at  13  CFR  121.201— the  SBA 
defines  small  businesses  by  category  of 
business  using  North  American  Industry 
Classification  System  (NAICS)  codes, 
and  in  the  case  of  farms  and  production 
facilities,  which  constitute  a  large 
percentage  of  the  facilities  affected  by 
this  rule,  generally  defines  small 
businesses  as  having  less  than  $500,000 
in  revenues  or  500  employees, 
respectively;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

In  determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
,  identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  This  interim  final  rule  will 
temporarily  reduce  regulatory  biuden 
on  all  facilities^  by  extending  for  sixty 
days  the  compliance  dates  in  §  112.3(a) 
and  (b).  Further,  the  interim  final  rule 
will  reduce  costs  for  both  existing  and 
new  facilities. 

After  considering  the  economic 
impacts  of  today's  interim  final  rule  on 
small  entities.  I  certify  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 


their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditvires  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most-effective  or 
least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  interim 
final  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Today's  interim  final  rule  would  reduce 
burden  and  costs  on  all  facilities. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  As  explained  above, 
the  effect  of  the  rule  would  be  to  reduce 
burden  and  costs  for  regulated  facilities, 
including  small  governments  that  are 
subject  to  the  rule. 

E.  Executive  Order  13132 — Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiue 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federahsm 


implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  nationed  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  interim  final  rule  does  not  have 
federalism  implications.  It  would  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132.  Under  CWA 
section  311{o),  EPA  believes  that  States 
are  free  to  impose  additional 
requirements,  including  more  stringent 
requirements,  relating  to  the  prevention 
of  oil  discharges  to  navigable  waters. 
EPA  encourages  States  to  supplement 
the  federal  SPCC  program  and 
recognizes  that  some  States  have  more 
stringent  requirements.  56  FR  54612 
(October  22,  1991).  This  interim  final 
rule  would  not  preempt  state  law  or 
regulations.  Thus,  Executive  Order 
13132  does  not  apply  to  this  rule. 

F.  Executive  Order  131 75 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

On  November  6,  2000.  the  President 
issued  Executive  Order  13175  (65  FR 
67249)  entitled,  "Consultation  and 
Coordination  with  Indian  Tribal 
Goverrunents."  Executive  Order  13175 
took  effect  on  January  6,  2001,  and 
revokes  Executive  Order  13084  (Tribal 
Consultation)  as  of  that  date. 

Today's  interim  final  rule  would  not 
significantly  or  uniquely  affect 
communities  of  Indian  tribal 
governments.  Therefore,  we  have  not 
consulted  with  a  representative 
organization  of  tribal  groups. 

G.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health  &■ 
Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866;  and,  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
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and  reasonably  feasible  alternatives 
considered  by  the  Agency.  EPA 
interprets  Executive  Order  13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  interim  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  'i2866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

H.  Executive  Order  1321 1— Actions 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  interim  final  rule  is  not  a 
"significant  energy  action"  as  defined  in 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy.    , 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  such  as  materials 
specifications,  test  methods,  sampling 
procediures,  and  business  practices  that 
are  developed  or  adopted  by  voluntary 
consensus  standards  bodies.  The 


NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  interim  final  rule  does  not 
involve  technical  standards.  Therefore, 
NTTA  is  inapplicable. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides  ^ 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  has  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  112 

Environmental  protection.  Oil 
pollution,  Penalties,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  3,  2003. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  CFR,  chapter  I,  part 
112  of  the  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  112— OIL  POLLUTION 
PREVENTION 

1 .  The  authority  for  part  1 1 2 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1251  et  seq.;  33  U.S.C 
2720;  E.O.  12777  (October  18,  1991),  3  CFR. 
1991  Comp.,  p.  351. 

2.  Section  112.3  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

PART  112— OIL  POLLUTION 
PREVENTION 

Subpart  A— Applicability,  Definitions, 
and  General  Requirements  for  All 
Facilities  and  All  Types  of  Oils 

§  11 2.3    Requirement  to  prepare  and 
impleinent  a  spill  prevention,  control,  and 
countermeasure  plan. 

(a)-If  your  onshore  or  offshore  facility 
was  in  operation  on  or  before  August  16. 

2002,  you  must  maintain  your  Plan,  but 
must  amend  it,  if  necessary  to  ensure 
compliance  with  this  part,  on  or  before 
April  17,  2003,  and  must  implement  the 
eunended  Plan  as  soon  as  possible,  but 
not  later  than  October  18,  2003.  If  your 
onshore  or  offshore  facility  becomes 
operational  after  August  16,  2002,        v 
through  October  18,  2003,  and  could 
reasonably  be  expected  to  have  a 
discharge  as  described  in  §  112.1(b),  you 
must  prepare  a  Plan  on  or  before 
October  18,  2003,  and  fully  implement 
it  as  soon  as  possible,  but  not  later  than 
October  18,  2003. 

(b)  If  you  are  the  owner  or  operator  of 
an  onshore  or  offshore  facility  that 
becomes  operational  after  October  18, 

2003,  and  could  reasonably  be  expected 
to  have  a  discharge  as  described  in 

§  112.1(b),  you  must  prepare  and 

implement  a  Plan  before  you  begin 

operations. 

*****  .*        i 

(FR  Doc.  03-390  Filed  1-8-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  112 
[FRL-7437-4] 
RIN  2050-AC62 

Oil  Pollution  Prevention  and 
Response;  Non-Transportation-Related 
Onshore  and  Offshore  Facilities 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  we)  is  proposing  to 
extend,  by  one  year,  the  dates  for  a 
facility  to  amend  its  Spill  Prevention, 
Control,  and  Countermeasure  (SPCC) 
Plan,  and  implement  the  amended  Plan 
(or,  in  the  case  of  facilities  becoming 
operational  after  August  16,  2002, 
prepare  and  implement  a  Plan  that 
complies  with  the  newly  amended 
requirements).  We  are  proposing  this 
extension  to  prevent  the  flood  of 
individual  extension  requests  it  has 
become  apparent  we  will  otherwise 
receive. 

DATES:  Written  comments  must  be 
received  by  January  29,  2003. 
ADDRESSES:  The  docket  for  this 
rulemaking  is  located  in  the  EPA  Docket 
Center  at  1301  Constitution  Ave.,  ^JW., 
EPA  West,  Suite  B-102,  Washington,  DC 
20460.  The  docket  number  for  the 
proposed  rule  is  OPA-2002-001.  The 
docket  is  contained  in  the  EPA  Docket 
Center  and  is  available  for  inspection  by 
appointment  only,  between  the  hours  of 
8:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  You  may  make  an 
appointment  to  view  the  docket  by 
calling  202-566-0276.  You  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  cost.  If  the 
number  of  pages  exceeds  100,  however, 
we  will  charge  you  $0.15  for  each  page 
after  100.  The  docket  will  mail  copies  of 
materials  to  you  if  you  are  outside  of  the 
Washington,  DC  metropolitan  area. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
CERCLA  Call  Center  at  800-424-9346  or 
TDD  800-553-7672  (hearing  impaired). 
In  the  Washington,  DC  metropolitan 
area,  call  703-412-9810  or  TDD  703- 
412-3323.  For  more  detailed 
information  on  specific  aspects  of  this 
proposed  rule,  contact  Hugo  Paul 
Fleischman  at  703-603-8769 
(fleischman.hugo@epa.gov);  or  Mark  W. 
Howard  at  703-603-8715 
(howard.markw@epa.gov),  U.S. 
Enviromnental  Protection  Agency,  1200 


Pennsylvania  Avenue,  NW,  Washington, 
DC  20460-0002,  Mail  Code  5203G. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  concerns  a  one-year  extension 
of  the  deadlines  in  40  CFR  112.3(a)  and 
(b).  The  contents  of  this  preamble  are  as 
follows: 

I.  General  Information 

II.  Entities  Affected  by  This  Rule 

III.  Statutory  Authority 

IV.  Background 

V.  Today's  Action 

VI.  Statutory  and  Executive  Order  Reviews 

I.  General  Information 

Introduction.  For  the  reasons 
explained  in  section  V  of  this  document, 
the  Environmental  Protection  Agency 
(EPA  or  we)  is  proposing  to  extend,  for 
one  year,  the  dates  in  40  CFR  112.3(a) 
and  (b)  for  a  facility  to  amend  its  Spill 
Prevention,  Control,  and 
Countermeasure  (SPCC)  Plan  and 
implement  the  amended  Plan  (or,  in  the 
case  of  facilities  becoming  operational 
after  August  16,  2002,  prepare  and 
implement  a  Plan  that  complies  with 
the  newly  amended  requirements). 
During  the  period  of  the  proposed 
extension,  if  it  is  finalized,  it  will  not  be 
necessary  for  a  facility  owner  or 
operator  to  file  an  extension  request 
pursuant  to  §  112.3(f).  Furthermore,  for 
facilities  that  have  already  applied  for 
an  extension  pursuant  to  §  112.3(f),  if 
this  extension  is  finalized,  it  should 
render  such  requests  moot. 

We  will  address  all  public  comments 
in  a  final  rule  based  on  this  proposed 
rule.  Any  parties  interested  in 
commenting  should  do  so  at  this  time. 

A.  How  Can  I  Get  Copies  of  the 
Background  Materials  Supporting 
Today's  Proposed  Rule  or  Other  Related 
Information? 

1.  EPA  has  established  an  official 
public  docket  for  this  proposed  rule 
under  Docket  ID  No.  OPA-2002-001. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  proposed  rule  and  other 
information  related  to  this  proposed 
rule.  Although  a  part  of  the  official 
docket,  the  public  docket  does  not 
include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosiue  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available , 
for  public  viewing  at  the  EPA  Docket 
Center  located  at  1301  Constitution  Ave. 
NW.,  EPA  West  Building,  Room  B-102, 
Washington,  DC  20004.  This  Docket 
Facility  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  it  is  recommended  that  the 
public  make  an  appointment  by  calling 


(202)  566-0276.  The  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr. 

You  may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/  to  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  dociunents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "search,"  then  key  in 
the  docket  identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI,  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  above. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copjrrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
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practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff.  For 
additional  information  about  EPA's 
electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31,  2002. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ens\u«  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  will 
not  consider  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
infcomation  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiues  that  you  can  be 
identified  as  the  party  submitting  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 


further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Yoiu:  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket,  and  follow  the  online 
instructions  for  submitting  comments. 
To  access  EPA's  electronic  public 
docket  from  the  EPA  Internet  Home 
Page,  select  "Information  Soiux;es," 
"Dockets,"  and  "EPA  Dockets."  Once  in 
the  system,  select  "search,"  and  then 
key  in  Docket  ID  No.  OPA-2002-001. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  yovu  identity,  e-mail  address, "or 
other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment. 

2.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
Superfund.Docket@epamail.epa.gov. 
Make  sure  this  electronic  copy  is  in  an 
ASCn  format  that  does  not  use  special 
characters  or  encryption.  Cite  the  docket 
Niunber  OPA-2002-001  in  yoiu- 
electronic  file.  In  contrast  to  EPA's 


electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  Docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captiu^d  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

3.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  above.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASQI  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

4.  By  Mail.  Send  two  (2)  copies  of 
your  comments  to:  EPA  Docket  Center, 
U.S.  Environmental  Protection  Agency 
Headquarters  (EPA,  HQ),  Mail  Code 
5305T,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  Attention 
Docket  ID  No.  OPA-2002-001 . 

5.  By  Hand  Delivery  or  Courier. 
Deliver  yoiu-  comments  to:  EPA  Docket 
Center,  EPA  West  Building,  Room  No.  • 
B-102,  1301  Constitution  Ave.,  NW., 
Washington,  DC  20004.  Attention 
Docket  ID  No.  OPA-2d02-001 .  Such 
deliveries  are  only  accepted  diuing  the  ' 
Docket's  normal  hoius  of  operation  as 
identified  above. 

n.  Entities  A£fected  by  This  Rule 


Industry  category 

Crop  and  Animal  Production  „. 

Crude  Petroleum  and  Natural  Gas  Extraction  

Coal  Mining,  Non-Metallic  Mineral  Mining  and  Quarrying  

Electric  Power  Generation,  Transmission,  and  Distribution 

Heavy  Construction  

Petroleum  and  Coal  Products  Manufacturing  

Other  Manufacturing 

Petroleum  Bulk  Stations  and  Terminals 

Automotive  Rental  and  Leasing  ..-. 

Heating  Oil  Dealers  

Transportation  (including  Pipelines),  Warehousing,  and  Marinas 

Elementary  and  Secondary  Schools,  Colleges 

Hospitals/Nursing  and  Residential  Care  Facilities  


NAICS  code 


111-112 

211111 

2121/2123/213114/213116 

2211   . 

234 

324 

31-33 

42271 

5321 

454311 

482-486/4881 1 2-4881 9/4883/ 

48849/492-493/71393 
6111-6113 
622-623 


The  list  of  potentially  affected  entities 
in  the  above  table  may  not  be 
exhaustive.  Oiu  aim  is  to  provide  a 
guide  for  readers  regarding  those 
entities  that  EPA  is  aware  potentially 
could  be  affected  by  this  action. 
However,  this  action  may  affect  other 
entities  not  listed  in  the  table.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 


listed  in  the  preceding  section  entitled 
FOR  FURTHER  INFORMATION  CONTACT. 

m.  Statutory  Authority 

33  U.S.C.  1251  etseq.;  33  U.S.C.  2720; 
E.O.  12777  (October  18, 1991),  3  CFR, 
1991  Comp.,  p.  351 

IV.  Background 

On  July  17,  2002,  at  67  FR  47042,  EPA 
published  final  amendments  to  the  Spill 
Prevention,  Control,  and 


Countermeasiu«  (SPCC)  rule.  The  rule 
was  effective  August  16,  2002.  The  rule 
included  dates  in  §  112.3(a)  and  (b),  by 
which  a  facility  would  have  time  to 
amend  its  SPCC  Plan  and  implement  its ' 
amended  Plan  (note  that  for  facilities 
becoming  operational  after  August  16, 
2002,  the  rule  contains  dates  for  the 
preparation  and  implementation  of  a 
Plan  in  compliance  with  the  amended 
rule).  In  light  of  new  information,  we 
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are  proposing  to  extend  those  dates  for 
a  period  of  one  year. 

V.  Today's  Action 

EPA  is  proposing  to  extend  by  one 
year  the  compliance  dates  in  §  112.3(a) 
and  (b).  We  are  proposing  this  extension 
to  allow  affected  facilities  more  time  to 
comply  with  the  rule.  Since  the 
promulgation  of  the  amendments,  the 
Agency  has  received  numerous 
complaints  that  the  deadlines  in  the  rule 
do  not  allow  enough  time  for  the 
regulated  community  to  undertake  the 
actions  necessary  to  update  (or  prepare) 
their  Plans  in  accordance  with  the 
amendments.  Among  the  reasons  given 
are  that  there  is  a  shortage  of 
Professional  Engineers  (PEs)  in  some 
areas,  the  need  for  the  PE  or  his  agent 
to  make  visits  at  sometimes  remote 
facilities,  and  the  need  for  the  PE  to 
certify  that  Plans  meet  requirements  for 
which  they  have  not  yet  had  adequate 
training.  It  has  also  become  apparent 
that  unless  the  Agency  takes  this  action, 
we  will  receive  an  overwhelming 
number  of  requests  for  individual 
extensions  under  40  CFR  112.3(f). 

The  Agency  believes  that  the  present 
compliance  dates  are  too  short,  and  it 
would  therefore  be  an  inefficient  use  of 
scarce  Agency  resources  to  address  this 
problem  by  processing  a  great  number  of 
individual  extension  requests. 

VI.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866— OMB  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 


Under  the  terms  of  Executive  Order 
12866,  it  has  been  determined  that  this 
rule  is  not  a  "significant  regulatory 
action"  because  it  would  only  extend 
for  one  year  the  compliance  dates  in 
§  112.3(a)  and  (b).  It  would  have  no 
other  substantive  effect. 

B.  Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  biu-den  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

C.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  R.F.A.  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jiuisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  defined  in  the  Small  Business 
Administration's  (SB A)  regulations  at  13 
CFR  121.201— the  SB  A  defines  small 
businesses  by  category  of  business  using 
North  American  Industry  Classification 
System  (NAICS)  codes,  and  in  the  case 
of  farms  and  production  facilities, 
which  constitute  a  large  percentage  of 
the  facilities  affected  by  this  rule, 
generally  defines  small  businesses  as 
having  less  than  $500,000  in  revenues 
or  500  employees,  respectively;  (2)  a 
srflall  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

In  determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 


otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  This  rule  will  temporarily  reduce 
regulatory  burden  on  all  facilities  by 
extending  for  one  year  the  compliance 
dates  in  §  112.3(a)  and  (b).  Further,  the 
rule  will  reduce  costs  for  both  existing 
and  new  facilities. 

After  considering  the  economic 
impacts  of  today's  rule  on  small  entities, 
I  certify  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substEintial  number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiues  to  State,  local, 
and  tribal  goverrunents,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most-effective  or 
least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  goverrunents,  it  must 
have  developed  under  section  203  of 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  govermnents  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
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Today's  rule  would  reduce  burden  and 
costs  on  all  facilities. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  As  explained  above, 
the  effect  of  the  rule  would  be  to  reduce 
burden  and  costs  for  regulated  facilities, 
including  small  governments  that  are 
subject  to  the  rule. 

E.  Executive  Order  13132— Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regidations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  goveriunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  rule  does  not  have  federalism 
implications.  It  would  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  emd  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Under  CWA 
section  311(o),  EPA  believes  that  States 
are  free  to  impose  additional 
requirements,  including  more  stringent 
requirements,  relating  to  the  prevention 
of  oil  discharges  to  navigable  waters. 
EPA  encourages  States  to  supplement 
the  federal  SPCC  program  and 
recognizes  that  some  States  have  more 
stringent  requirements.  56  FR  54612 
(Oct.  22,  1991).  This  rule  would  not 
preempt  state  law  or  regulations.  Thus. 
Executive  Order  13132  does  not  apply 
to  this  rule. 

F.  Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

On  November  6,  2000,  the  President 
issued  Executive  Order  13175  (65  FR 
67249)  entitled,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments."  Executive  Order  13175 
took  effect  on  January  6,  2001,  and 
revokes  Executive  Order  13084  (Tribal 
Consultation)  as  of  that  date. 

Today's  rule  would  not  significantly 
or  uniquely  affect  commimities  of 
Indian  tribal  governments.  Therefore, 
we  have  not  consulted  with  a 
representative  organization  of  tribal 
groups. 


G.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health  Er 
Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866;  and,  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  EPA 
interprets  Executive  Order  13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  Section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

H.  Executive  Order  13211 — Actions 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Uw 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  such  as  materials 
specifications,  test  methods,  sampling 
procedures,  and  business  practices  that 
are  developed  or  adopted  by  voluntary 
consensus  standards  bodies.  The 
NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 


available  and  applicable  voluntary 
consensus  standards. 

This  rule  does  not  involve  technical 
standards.  Therefore,  NriA  is 
inapplicable. 

List  of  Subjects  in  40  CFR  Fart  112 

Environmental  protection.  Oil 
pollution.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  3,  2003.-  . 

Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  CFR,  chapter  I,  part 
112  of  the  Code  of  Federal  Regulations, 
is  proposed  to  be  amended  as  follows: 

PART  1 1 2— OIL  POLLUTION 
PREVENTION 

1.  The  authority  for  part  112 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq.:  33  U.S.C. 
2720;  E.O.  12777  (October  18,  1991).  3  CFR. 
1991  Comp.,p.  351. 

2.  Section  112.3  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

PART  112— OIL  POLLUTION 
PREVENTION 

Subpart  A— Applicability,  Definitions, 
and  General  Requirements  for  All 
Facilities  and  All  Types  of  Oils 

§112.3    Requirement  to  prepare  and 
implement  a  spill  prevention,  control,  and 
countermeasure  plan. 

(a)  If  your  onshore  or  offshore  facility 
was  in  operation  on  or  before  August  16, 
2002,  you  must  maintain  your  Plan,  but 
must  amend  it,  if  necessary  to  ensure 
compliance  with  this  part,  on  or  before 
February  17,  2004,  and  must  implement 
the  amended  Plan  as  soon  as  possible, 
but  not  later  than  August  18,  2004.  If 
your  onshore  or  offshore  facility 
becomes  operational  after  August  16, 
2002,  through  August  18,  2004,  and 
could  reasonably  be  expected  to  have  a 
discharge  as  described  in  §  112.1(b),  you 
must  prepare  a  Plan  on  or  before  August 
18,  2004,  and  fully  implement  it  as  soon 
as  possible,  but  not  later  than  August 
18,  2004. 

(b)  If  you  are  the  owner  or  operator  of 
an  onshore  or  offshore  facility  that 
becomes  operational  after  August  18, 
2004,  and  could  reasonably  be  expected 
to  have  a  discharge  as  described  in 

§  112.lCb),  you  must  prepare  and 

implement  a  Plan  before  you  begin 

operations. 

*        *        *        *        » 

|FR  Doc.  03-391  Filed  1-8-03;  8:45  am}      ^ 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  505 

[GSAR  Case  No.  2002-G501] 

RIN  3090-AH67 

General  Services  Administration 
Acquisition  Regulation;  FedBizOpps 
Notice  on  Charging  for  E-mail 
Notification  Service 

agency:  Office  of  Acquisition  Policy. 
General  ServicesAdministration  (GSA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  proposing  to 
amend  the  General  Services  Acquisition 
Regulation  (GSAR)  to  charge  subscribers 
to  the  value-added  e-mail  notification 
service  of  Federal  Business 
Opportimities  (FedBizOpps.gov)  a 
modest  annual  fee  beginning  October  1 , 
2003.  The  charge  will  be  only  for  the 
members  of  the  public  who  elect  to 
register  for  options  2  or  3  of  the 
FedBizOpps  Vendor  Notification 
Service,  specifically  to  (1)  receive  all 
notices  from  selected  organizations  and 
product  service  classifications,  or  (2) 
register  to  receive  all  prociu-ement 
notices  on  the  site. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
February  10,  2003,  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to — General 
Services  Administration,  Regulatory 
Secretariat  (MVA),  1800  F  Street,  NW., 
Room  4035,  Washington,  DC  20405. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to — 
gsarcase.  2002-g50 1  @gsa  .gov. 

Please  cite  GSAR  case  2002-G501  in 
all  correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Edward  Loeb  at  (202)  501-0650,  or  by 
e-mail  at  Edward.Loeb@gsa.gov.  Please 
cite  GSAR  case  2002-G501. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Federal  Business  Opportunities 
(FedBizOpps)  is  the  Govemmentwide 
point  of  entry  where  Government 


business  opportunities  greater  than 
$25,000,  including  synopses  of 
proposed  contract  actions,  solicitations, 
and  associated  information,  can  be 
accessed  electronically  by  the  public. 
Use  of  FedBizOpps  is  discussed  in  part 
5  of  the  Federal  Acquisition  Regulation. 
The  General  Services  Administration 
(GSA)  manages  the  Federal  Business 
Opportunities  (FedBizOpps.gov)  site 
and  ciurently  provides,  at  no  charge,  an 
added-value  e-mail  notification  service 
to  the  public  on  FedBizOpps  activities. 
To  help  GSA  recover  some  of  the  costs 
associated  with  providing  these  value- 
added  services,  GSA  is  plaiming  to 
charge  subscribers  to  this  e-mail  service 
(listed  on  the  site  as  Vendor  Notification 
Service)  a  modest  annual  fee  beginning 
October  1,  2003.  The  charge  will  be  only 
for  the  members  of  the  public  who  elect 
to  register  for  options  2  or  3  of  the 
FedBizOpps  Vendor  Notification 
Service,  specifically  to  (1)  receive  all 
notices  from  selected  organizations  and 
product  service  classifications,  or  (2) 
register  to  receive  all  procurement 
notices  on  the  site.  The  anticipated  fee 
for  FY  2003  is  $30.  The  public, 
however,  will  continue  to  be  able  to 
register  to  receive  all  notices  related  to 
a  specific  solicitation  at  no  charge. 
Beyond  e-mail  notifications,  the  public 
will  still  be  able  to  access,  free  of 
charge,  all  postings  on  FedBizOpps  and 
download  on  a  daily  basis  all  synopses 
(a  File  Transfer  Protocol  datafeed  file). 

The  subscription  cost  will  be  adjusted 
annually  based  upon  subscriptions  from 
the  prior  year  so  that  the  charges  to  the 
public  represent  a  fair  share  of  the  costs 
of  the  FedBizOpps  operations. 

FedB'^Opps  predecessor,  the  GPO 
Commerce  Business  Daily  (CBDNet), 
charged  VANs  and  other  subscribers  a 
fee  of  $1 1 ,500  per  year  for  their  daily 
electronic  (datafeed)  file  of  synopses 
and  $316  per  year  for  their  publication, 
FedBizOpps  eliminated  these  charges. 
GPOs  CBDNet  did  not  provide  value- 
added  email  notification  services  to 
vendors. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  General  Services  Administration 
does  not  expect  this  proposed  rule  to 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  60\,€tseq., 
because  GSA  is  just  charging  a  nominal 
fee  for  requested  value  added  services. 
An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  We  invite  conunents  from 
small  businesses  and  other  interested 
parties.  GSA  will  consider  comments 
from  small  entities  concerning  the 
affected  GSAR  Part  in  accordance  with 
5  U.S.C.  610. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  GSAM  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  505 

Government  procurement. 
Dated:  December  31,  2002. 
David  A.  Drabkin, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

Therefore,  GSA  proposes  amending 
48  CFR  part  505  as  set  forth  below: 

PART  505— PUBLICIZING  CONTRACT 
ACTIONS 

1.  The  authority  citation  for  48  CFR 
part  505  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

2.  Amend  part  505  by  adding  section 
505.102  to  read  as  follows: 

505.102    Availability  of  solicitations. 

The  General  Services  Administration 
(GSA),  as  the  manager  of  the  Federal 
Business  Opportimities 
(FedbizOpps.gov)  site,  will  charge  a 
nominal  fee  to  recover  costs  of 
operations  for  value-added  services, 
specifically  for  an  e-mail  notification 
service  to  the  public  for  FedBizOpps 
activities,  to — 

(a)  Receive  all  notices  from  selected 
organizations  and  product  service 
classifications;  or 

(b)  Register  to  receive  all  procurement 
notices. 

[PR  Doc.  03-378  Filed  1-8-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editoHally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  9, 
2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
Oil  pollution  prevention  and 
response;  non- 
transportation-related 
onshore  and  offshore 
facilities:  published  1-9-03 

FEDERAL  RESERVE 
SYSTEM 

Extensions  of  credit  by 
Federal  Reserve  banks 
(Regulation  A): 
Primary  and  secondary 
credit:  discount  window 
programs:  technical 
amendment;  published  11- 
7-02 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Management 
Regulation: 
Real  property  policies 
update — 

Corrections:  published  1- 
9-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Sponsor  change  and 
address  change — 
Micro  Beef  Technologiers 
LTD;  published  1-9-03 
Sponsor  name  and  address 
changes— 
Pennfield  Oil  Co.; 
published  1-9-03 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Public  housing  total 
development  cost; 
published  12-10-02 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Otay  tarplant;  published 
12-10-02 

POSTAL  SERVICE 

Persons  with  disabilities: 
access  to  Postal  Service 


programs,  activities, 

facilities,  and  electronic  and 

information  technology; 

published  12-10-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 

operations: 

Design-build  contracting; 
published  12-10-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Perishable  agricultural 
commodities: 

Fresh  and  frozen  fruits  and 
vegetables,  coated  or 
t>attered;  comments  due 
by  1-15-03;  published  12- 
16-02  [FR  02-31583] 

AMERICAN  BATTLE 
MONUMENTS  COMMISSION 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  1-14-03;  published 
t1 -15-02  [FR  02-28900] 

COMMERCE  DEPARTMENT 
National  Oceanic  an6 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaslca;  fisheries  of 
Exclusive  Economic 
Zone — 

Gulf  of  Alaska  groundfish; 
comments  due  by  1-13- 
03;  published  12-12-02 
[FR  02-31368] 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  1-16-03; 
published  12-17-02  [FR 
02-31699] 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  pool  operators  and 
commodity  trading  advisors: 
Commodity  pool  operators; 
otherwise  regulated 
persons  excluded  from 
term  definition;  comments 
due  by  1-13-03;  published 
12-18-02  [FR  02-31847] 
Requirement  to  register  for 
CPOs  of  certain  pools 
and  CIAs  advising  such 
pools:  exemption: 
comments  due  by  1-13- 
03;  published  11-13-02 
(FR  02-28820] 


DEFENSE  DEPARTMENT 

Debts  resulting  from  erroneous 
payments  of  pay  and 
allowances:  waiver; 
comments  due  by  1-13-03; 
'   published  11-14-02  (FR  02- 
28728] 

Procedures;  comments  due 
by  1-13-03;  published  11- 
14-02  (FR  02-28735] 
Personnel  and  general  claims 
and  advance  decision 
requests;  settling  and 
processing;  comments  due 
by  1-13-03;  published  11- 
14-02  (FR  02-28726] 
Procedures;  comments  due 
by  1-13-03;  published  11- 
14-02  [FR  02-28727] 

ENERGY  DEPARTMENT 

Floodplain  and  wetland 
environmental  review 
requiren^nts;  compliar>ce; 
comments  due  by  1-17-03; 
published  11-18-02  (FR  02- 
29071] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States:  air  quality  planning 
purposes;  designation  of 
areas: 
California;  comments  due  by 

1-16-03;  published  12-17- 

02  [FR  02-31679] 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Alabama;  comments  due  by 

1-13-03;  published  12-12- 

02  [FR  02-31236] 
Kentucky;  comments  due  by 

1-17-03:  published  12-18- 

02  [FR  02-31667] 

Virginia;  comments  due  by 
1-15-03;  published  12-16-- 
02  [FR  02-31469] 
Hazardous  waste  program 

authorizations: 

New  Jersey;  comments  due 
by  1-15-03;  published  12- 
16-02  [FR  02-31014] 

Water  supply: 
National  primary  drinking 
water  regulations — 

Chemical  and 

mk:rpbiological 
'    contaminants;  analytical 

method  approval; 

Colitag  method; 

additional  information; 

comments  due  by  1-17- 

03;  published  12-31-02 

[FR  02-32886] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Comnwn  carrier  services: 


International  Settlements 
Polrcy  reform  and 
intematk>nal  settlen^nt 
rates;  comments  due  t>y 
1-14-03;  published  12-17- 
02  [FR  02-31604] 
Radio  and  television 
broadcasting: 

Broadcast  amj  cable  EEC 
rules  and  policies — 
Part-time  employee 
classification:  comments 
due  by  1-16-03; 
published  12-24-02  (FR 
02-32474] 

FEDERAL  RESERVE 
SYSTEM 

Transactions  t>etween  banks 

and  ttieir  affiliates 

(Regulation  W): 

Credit  extension;  limitation 
of  memt)er  tiank's  atwiity 
to  buy  from  affiliate  under 
exemption  to  100%  of 
capital  stock  and  surplus; 
comments  due  by  1-13- 
03;  published  12-12-02 
(FR  02-30635] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare: 
Claims  appeal  procedures: 
changes;  comments  due 
by  1-14-03;  published  11- 
15-02  [FR  02-28296] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
National  Institutes  of  l-ieatth 
center  grants:  comments 
due  by  1-13-03;  published 
11-12-02  [FR  02-28292] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
.Critical  habitat 
designations — 

Achyranthes  mutica,  etc. 
(47  plant  species  from 
Hawaii,  HI);  comments 
due  by  1-17-03; 
published  12-18-02  [FR 
02-31876] 
Marine  mammals:- 
Incidental  take  during 

specified  activities — 

Florida  manatees; 
"        watercraft  and 
watercraft  access 
facilities;  comnr)ents  due 
by  1-13-03;  put>lished 
11-14-02  [FR  02-28607] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health, 
and  education  and  trainir>g: 


iv 
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Emergency  evacuations; 
emergency  temporary 
standard;  comments  due 
by  1-13-03;  published  12- 
12-02  [FR  02-31358] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Govemment  property; 
heritage  assets; 
comments  due  by  1-13- 
03;  published  11-12-02 
[FR  02-28084] 

Trade  Agreements  Act; 
exception  for  US-made 
end  products;  comments 
due  by  1-13-03;  published 
11-12-02  [FR  02-28542] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 
Light  water  reactor  electric 
generating  plants; 
voluntary  fire  protection 
requirements;  comments 
due  by  1-15-03;  published 
11-1-02  [FR  02-27701] 
Rulemaking  petitions: 
Christian,  Lawrence  T.,  et 
al.;  comments  due  by  1- 
15-03;  published  11-1-02 
[FR  02-27861] 
Correction;  comments  due 
by  1-15-03;  published 
11-7-02  [FR  02-28360] 
Leyse,  Robert  H.;  comments 
due  by  1-16-03;  published 
12-2-02  [FR  02-30417] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 

Research  and  development 
companies:  nonexclusive 
safe  harbor  from 
investment  company 
definition;  comments  due 
by  1-15-03;  published  12- 
3-02  [FR  02-30663] 
Securities,  etc.: 

Sarbarnes-Oxley  Act  of 
2002;  implementation — 

Auditor  independency, 
requirements;  comments 
due  by  1-13-03; 
published  12-13-02  [FR 
02-30884] 

SOCIAL  SECURITY 
ADMINISTRATION 

Organization  and  procedures: 

Federal  claims  collection; 

administrative  wage 


garnishment;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28856] 
Social  security  benefits  and 

supplemental  security 

income:: 

Claimant  identification  pilot 
projects;  comments  due 
by  1-14-03;  published  11- 
15-02  [FR  02-28957] 

STATE  DEPARTMENT 

Exchange  Visitor  Program: 
Student  and  Exchange 
Visitor  Information 
System;  designated 
sponsors  access  to 
database;  comments  due 
by  1-13-03;  published  12- 
12-02  [FR  02-31367] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Anchorage  regulations: 
Louisiana;  comments  due  by 
1-13-03;  published  11-12- 
02  [FR  02-28680] 
Ports  and  waterways  safety: 
Calvert  Cliffs  Nuclear  Power 
Plant,  MD;  security  zone; 
comments  due  by  1-1fi- 
03;  published  10-18-02 
[FR  02-26462] 
TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28645] 
Computer  reservations  system 
regulations;  statements  of 
general  policy;  comments 
due  by  1-13-03;  published 
1-9-03  [FR  03-00355] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airports: 
Passenger  facility  charge 
rule;  air  carriers 
compensation;  revisions; 
comments  due  by  1-13- 
03;  published  11-27-02 
[FR  02-30103] 
Airworthiness  directives: 
de  Havilland;  comments  due 
by  1-13-03;  published  11- 
8-02  [FR  02-28409] 
Aerospatiale;  comments  due 
by  1-13-03;  published  12- 
13-02  [FR  02-31471] 
Boeing;  comments  due  by 
1-13-03;  published  11-27- 
02  [FR  02-30027] 


British  Aerospace; 
comments  due  by  1-17- 
03;  published  12-10-02 
[FR  02-31129] 

de  Havilland;  comments  due 
by  1-17-03;  published  11- 
12-02  [FR  02-28617] 

Eurocopter  France; 
comments  due  by  1-17- 
03;  published  12-18-02 
[FR  02-31830] 

Piaggio  Aero  Industries 
S.p.A.;  comments  due  by 
1-13-03;  published  11-21- 
02  [FR  02-29677] 

Pratt  &  Whitney;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-29002] 

Quality  Aerospace,  Inc.; 
comments  due  by  1-13- 
03;  published  11-8-02  [FR 
02-28407] 

Raytheon;  commerts  due  by 
1-16-03;  published  12-2- 
02  [FR  02-30346] 

Rolls-Royce  pic;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28954] 

Textron  Lycoming; 
comments  due  by  1-13- 
03;  published  11-14-02 
[FR  02-29003] 
Ainworlhiness  standards: 

Special  conditions — 
Cessna  Model  441 
airplanes;  comments 
due  by  1-17-03; 
published  12-18-02  [FR 
02-31882] 
Class  E  airspace;  comments 

due  by  1-13-03;  published 

11-29-02  [FR  02-29660] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Intermodal  container  chassis 
and  trailers;  general 
inspection,  repair,  and 
maintenance 
requirements;  negotiated 
rulemaking  process;  intent 
to  consider;  comments 
due  by  1-13-03;  published 
11-29-02  [FR  02-30102] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Gas  pipeline  safety 
standards;  regulatory 
review;  comments  due  by 


1-13-03;  published  11-13- 
02  [FR  02-28240] 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Firearms: 

Imported  explosive  materials 
and  identification  marking 
placement;  comments  due 
by  1-14-03;  published  10- 
16-02  [FR  02-26253] 

TREASURY.  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Redemptions  taxable  as 
dividends;  comments  due 
by  1-16-03;  published  10- 
18-02  [FR  02-26449] 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  second  session  of  the 
107th  Congress  has  been 
completed.  It  will  resume 
when  bills  are  enacted  into 
public  law  during  the  next 
session  of  Congress.  A 
cumulative  List  of  Public  Laws 
for  the  second  session  of  the 
107th  Congress  will  appear  in 
the  issue  of  January  31 ,  2003. 

Last  List  December  24,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  PENS  will  resume 
service  when  bills  are  enacted 
into  law  during  the  next 
session  of  Congress.  This 
service  is  strictly  for  E-mail 
notification  of  new  laws.  The 
text  of  laws  is  not  available 
through  this  service.  PENS 
cannot  respond  to  specific 
inquiries  sent  to  this  address. 


Mr^  ^-     ^W 


Public  Papers 
of  the 
Presidents 
ofttie 
United  States 

William  J.  Clinton 

1993  * 

(Book  I) $51.00 

1993 

(Book  n) tSl.OO 

1994 

(Book  I) $56.00 

1994 

(Book  U) $62.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $66.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  U) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  11) $63.00 

2000-2001 

(Book  ni)  $75.00 

Published  by  the  OfTice  of  the  Federal  Register, 
National  Archives  and  Records  Ad-ninistration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  37 1 954,  Pittsbuigh,  PA  cr«  vk) 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WATS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  4l2i) 


Order  Now! 


IfThi 


e  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
lanual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
'the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


PUBUC>T1l»e  ♦  PBWOCALS  *  BBrmONC  PBOOUCTS 


Onl*r  PiocMsing  Coda: 

♦7917 

I I  YlCS,  please  send  me 


Charge  your  order.  ^^KI^E^ 

Ife  Eaeyt  l^^^l  |£b 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  United  States  Goveniment  Manual  2(X)2/2(X)3, 


S/N  069-000-00145-9  at  $49  ($68.60  foreign)  each. 
Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  hanriling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  adcfaess/attention  line 


Street  address 


LJ  GPO  Deposit  Account 

EH  VISA       D  MasteiCard  Account 


l-D 


Gty,  State,  ZIP  code 


Daytime  phone  including  area  code 


1         1               1            M  M  M 

Thtmkyou/dr 

yomr  order! 

1      1      I        rriedit  carrt  npiratinn  ditr) 

Authorizing  signature 


Mn 


Purchase  order  number  (optional) 


YES    NO 
tootfM-Brfkrs?     □  □ 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
D€)cuments 


Monday.  Januan'  1.1.  1M7 
V'nluliiH  33 — Nillllbur  1 
Page  7-10 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


M5>r 


Order  Processing  Code: 

*  5420 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I I  Yll(S,  please  enter one  year  subsctiptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

EH  $15I.C0  First  Class  Mail         [D  $92.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name  (Plea.se  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Purchase  order  number  (optional) 

May  we  make  your  name/addresi  available  to  oCher  mailers? 


YES    NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I I  GPO  Deposit  Account 

I     I  VISA       n  MasterCard  Account 


D 


(Credit  card  expiration  date)                 ity».#^  ^^yt^w  r 

'                              your  oraerl 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


4/00 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the  ' 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscrit>e  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federsd  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  In  cumulative  form. 
Entries  indicate  ttie  nature  of  the  changes— 
such  as  revised,  removed,  or  copnected. 
S35  per  year 

Federal  leister  Index 

The  index,  covering  ttie  contents  of  the 
daily  Federal  Register,  Is  issued  monthly  in 
cumulative  form.  Entries  are  canned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$30  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numtiers  with  the  date  of  publication 
in  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


OnJer  Processing  Code; 


*  5421 

I I  YlliiS,  enter  the  following  indicated  subscriptions  for  one  year 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
-  Federai  Register  Index  (FEUS)  $30  per  year. 


Charge  your  order. 

ITS  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


-.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to'change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print)  - 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  yournameAKldnssavaBable  toother  imders?     | |  { | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I    I  GPO  Deposit  Account 

r~|  VISA       CH  MasterCard  Account 


1-0 


Thank  you  for 
your  order! 

(Credit  card  expiration  date) 

Authorizing  Signature  '^^ 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


ICVOI 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  sbown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


iEE  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
:  FORESTVILLE  MD  20704 


DEC97  R  I 


:  fiFRDO    SMITH212J       = 

:  JOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


—•/•••■ 
DEC97K1 


To  be  sure  that  your  service' continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  !^lcase  use  the  order  form  provided  below. 


Order  Procassing  Ccda- 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order.  S^H^^S 
It's  Easy!  i^^Fl  mmm 


I I  YES,  enter  my  subscription(s)  as  follows: 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  51^1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


_.  Price  indndes  regolar  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  Slate,  ZIP  code 


Daytime  pbooe  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  m^K  your  naneAKldinsavaaaUe  to  other  maflEts?     | |  | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account        I    I     I    I    I     I    I    \-[7\ 
n  VISA       CH  MasterCard  Account 

I   M   M   I   I   I   I   I   I   I   I   I   I   I   I   I   I   I   I 

Thank  you  for 
your  order! 


d 


(Credit  card  expiration  date) 


Authorizing  signature       ,  " 

Mail  To:  Superintendent  of  Docimients 

RO.  Box  371954.  Pittsbureh.  PA  1575n-7QS4 


68 


II 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 

PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 

THE  MICROFORM  EDITION 


1-10-03 

Vol.  68       No.  7 


Friday 

Jan.  10,  2003 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS       ' 
Washington,  DC  20402 

OFFICIAL  BUSINESS 
Penalty  fof  Private  Use,  S300 


(H   FR         BELLH300B   FEB      03 

BELL  &  HOWELL 

BONNIE  C0LV3N 

300  N  ZEEB  RD      .oi/n*^ 

ANN  ARBOR      Ml   48106 


B 


481 


PERIODICALS 

Postage  >ancl  Fees  Paid 

US  Government  Printing  Office 

(ISSN  0097-6326) 


OLl 
68 


SS 


JA 
10 


DOS 


Ml 


1-10-03 

Friday 

Vol.  68        No.  7 

Jan.  10,  2003 

Pages  1359-1512 

"-^=L  = 

p 


[^ 


n 


Federal  Register / Vol.  68.  No.  7 /Friday,  January  10,  2003 


The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  J-'ederal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Docjiments,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais,  ~ 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
$10.00  for  each  ^oup  ofpages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  hemdling.  International  customers  please  add  2S%  for  ■ 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  cnarge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  68  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


® 


PUBLIC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information  202-512-1530; 

Single  copies/back  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 


FEDERAL  AGENOES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 
202-512-1806 

1-888-293-6498 

202-512-1800 

1-866-512-1800 

(Toil-Free) 


202-741-^005 
202-741-6005 


What's  NEW! 

Federal  Register  Table  of  Contents  via  e-mail 

Subscribe  to  FEDREGTOC,  to  receive  the  Federal  Register  Table  of 
Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 
in  the  issue. 

To  subscribe,  go  to  http://Ustserv.access.gpo.gov  and  selea: 

Online  mailing  list  archives 

FEDREGTOC-L 

Join  or  leave  the  list 
Then  follow  the  instructions. 


Printed  on  recycled  paper. 


in 


Contents 


Federal  Register 

Vol.  68,  No.  7 

Friday,  January  10,  2003 


Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  Health  Conference  Support  Program,  1463-1467 

Agricultural  Marketing  Service 

RULES 

Fresh  cut  flowers  and  greens  promotion  and  information 

order;  termination,  1364-1366 
Oranges  and  grapefiruit  grown  in — 

Texas,  1362-1364 
Plant  Variety  Protection  Office;  fee  increase,  1359-1360 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Forest  Service 
NOTICES 

Emergency  declarations: 
California;  exotic  Newcastle  disease;  backyard  poultry, 
j 1 1432 

Animal  and  Plant  Health  Inspection  Service 

RULES  * 

Plant-related  quarantine,  domestic: 
Oriental  fruit  fly,  1360-1362 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 
Mountain  Health  Care,  1478-1482 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Piut:hase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  Health  Conference  Support  Program,  1463-1467 

Centers  for  Medicare  &  Medicaid  Services 

RULES 

Medicare  and  Medicaid: 
Fire  safety  standards  for  certain  health  care  facilities, 
1374-1388 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1467-1468 
Submission  for  OMB  review;  comment  request,  1468 

Coast  Guard 

RULES 

Drawbridge  operations: 
Massachusetts.  1366 

Commerce  Department 

See  International  Trade  Administration 


See  National  Oceanic  and  Atmospheric  Administration 
See  Patent  and  Trademark  Office 
See  Technology  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  1433- 
1434 
Procurement  list;  additions  and  deletions,  1434-1436 

Comptroller  of  the  Currency 

PROPOSED  RULES 

Community  and  economic  development  entities, 

commimity  development  projects,  and  other  public 
welfare  investments,  1394-1399 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  1443 

Defense  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  1443- 
1444   . 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1444 
Submission  for  OMB  review;  comment  request,  1444- 
1445 
Grants  and  cooperative  agreements;  availability,  etc.: 
Special  education  and  rehabilitative  services — 
Rehabilitation  Engineering  Researeh  Centers  Program, 
1445-1448 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1482-1483 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

1483-1484 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  notice  of  intent: 

Nevada  Test  Site,  NV;  Wind  Farm;  withdrawn,  1448 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 

purposes;  designation  of  areas: 
Indiana,  1370-1373 
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Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Ohio,  1366-1370 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Indiana,  1414 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1454-1458 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Weekly  receipts,  1458 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 
Council,  1458-1459 

Federal  Aviation  Administration 

RULES 

Noise  certification  standards: 
Subsonic  jet  airplanes  and  subsonic  transport  category 
large  airplanes;  correction,  1512 

Federal  Emergency  KAanagement  Agency 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  1459- 
1460 
Disaster  and  emergency  areas: 

Alaska,  1460-1461 

Guam,  1461 

Northern  Mariana  Islands,  1461-1462 
Meetings: 

National  Fire  Academy  Board  of  Visitors,  1462 

Federal  Enecgy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Canadian  Niagara  Power  Co.,  Ltd.,  et  al.,  1452-1453 
Hydroelectric  applications,  1453-1454 
Applications,  hearings,  determinations,  etc.: 

Cargill  Power  Markets,  LLC,  1448-1449 

Chandeleur  Pipe  Line  Co.,  1449 

Gulf  South  Pipeline  Co.,  LP,  1450 

Janke,  Williard,  et  al.,  1450 

Northwest  Pipeline  Corp.,  1450-1452 

Federal  Highway  Administration 

-  NOTICES 

Environmental  statements;  notice  of  intent: 
Scott  and  Carver  Counties,  MN,  1507-1508 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control;  correction,  1463 
Permissible  nonbanking  activities,  1463 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  1511 
Fish  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 
Timgsten-iron-nickel-tin  shot  approval  as  nontoxic  for 
waterfpwl  and  coots  himting,  1388-1392 


Food  and  Drug  Administration 

NOTICES 

Human  drugs:  ' 

New  drug  applications — 
REZULIN  (troglitazone);  approval  withdrawn,  1469 
Reports  and  guidance  documents;  availability,  etc.: 
Medical  devices — 
User  fee  rates  and  interim  procedures;  correction,  1469 

Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Committees — 
Madera  County.  1433 
Ravalli  County,  1432-1433 
Tehama  County,  1432 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  1474-1475 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Jamul  Indian  Village  I'oi-Acre  Fee-to-Trust  Transfer  and 
Casino  Project,  CA,  1475 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bvu'eau 
See  L<md  Management  Bureau 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 
Antidumping: 
Cut-to-length  carbon  steel  plate  from — 

Ukraine.  1438-1439 
Cut-to-length  carbon  steel  plate  products  from — 

Japan, 1436-1438 
Fresh  crawfish  tail  meat  fi-om — 
China,  1439-1441 
Export  trade  certificates  of  review,  1441-1442 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  1478 

Justice  Department 

See  Antitrust  Division 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 
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Land  Management  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Clark  Coimty  Regional  Flood  Control  District,  NV;  Flood 
Control  Master  Plan,  1475-1476 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Monterey  Coal  Co.  et  al.,  1484-1486 

National  Foundation  on  the  Arts  and  the  IHumanities 

NOTICES 

Meetings: 
International  Exhibitions  Federal  Advisory  Committee, 

1 1  1486 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  stanards: 

Event  data  recorders,  1508 
Reports  and  guidance  documents;  availability,  etc.: 

Child  restraints;  child  safety  seat  registration  evaluation; 
review;  technical  report,  1508-1509 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  1469- 

1470 
Meetings: 
National  Institute  of  Allergy  and  Infectious  Diseases, 

1470 
National  Institute  of  Mental  Health,  1471 
National  Institute  on  Aging,  1471-1472 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

1470-1471 

National  l^bor  Relations  Board 

NOTICES 

Meetings;  Sunshine  Act,  1486 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
North  Pacific  Groundfish  Observer  Program;  correction, 
1392-1393 
International  fisheries  regulations: 
Northwest  Atlantic  Fisheries  Organization  Regulatory 
Area;  fish  quotas  and  effort  allocation;  correction, 
1392 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 
Atlantic  tunas,  swordfish,  and  sharks,  and  Atlantic 
billfish;  exempted  fishing  activities,  1430-1431 
Marine  mammals: 
Commercial  fishing  authorizations — 
Fisheries  categorized  according  to  frequency  of 
incidental  takes;  2003  list,  1414-1430 

National  Park  Service 

NOTICES 

Enviroimiental  statements;  availability,  etc.: 
Lake  Mead  National  Recreation  Area,  NV;  lake 
management  plan,  1476-*1478 


National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  1486-1487 

Nuclear  Regulatory  Commission 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Nuclear  Material  Safety  and  Safeguards  Office; 

consolidated  decommissioning  guidance;  financial 
assurance,  recordkeeping,  and  timeliness,  1487-1488 
Applications,  hearings,  determinations,  etc.: 
Dominion  Nuclear  Connecticut,  Inc.,  1487 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 
Safety  and  health  standards: 
Commercial  diving  operations,  1399-1414 

Patent  and  Trademark  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  1442- 
1443  cr 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 

Van  Kampen  Fimds  Inc.  et  al,  1489-1490 
Order  applications — 
Gladstone  Capital  Corp.,  1490-1492 

Meetings;  Sunshine  Act,  1492-1493 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  1493-1495 
New  York  Stock  Exchange,  Inc.,  1495-1497 
Philadelphia  Stock  Exchange.  Inc.,  1497-1505 

Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  1488^1489 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Alaska,  1505 
Guam,  1505 

New  York,  1505  - 

North  Carolina,  1505 
Northern  Mariana  Islands,  1505 
Texas,  1506 

State  Department  \^ 

NOTICES 

Meetings: 
Great  Lakes  Basin;  water  uses;  hearings,  1506 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1472-1473 
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'  Submission  foi  OMB  review;  comment  request,  1473- 
1474 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
East  West  Resorts  Transportation  LLC  et  aL,  1510 

Railroad  services  abandonment: 
Union  Pacific  Railroad  Co.,  1510-1511 

Technology  Administration 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  1443 

Tennessee  Vailey  Authority 

NOTICES 

Meetings;  Sunshine  Act,  1506-1507 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Comptroller  of  the  Currency 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  97  c 

[Docket  ST-02-01] 
RIN  0581-AC22 

Plant  Variety  Protection  Office,  Fee 
Increase 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  increasing  Plant 
Variety  Protection  (PVP)  Office 
application,  search,  and  certificate 
issuance  fees  by  approximately  35 
percent.  The  last  fee  increase  in 
September  2000  is  no  longer  adequate  to 
cover  current  program  obligations  for 
administrative  and  information 
technology  needs.  The  PVP  Act  requires 
that  reasonable  fees  be  collected  from 
applicants  seeking  certification  of 
protection  in  order  to  maintain  the 
program. 

EFFECTIVE  DATE:  February  10.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fabian  Q.  Generao,  USDA.  AMS, 
Science  and  Technology.  14th  & 
Independence  Avenue,  Room  3521- 
South  Bldg..  Washington.  DC  20250, 
Tel.  202/720-0195.  Fax.  202/720-4631 
SUPPLEMENTARY  INFORMATION: 

1.  Executive  Order  12866 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866, 
and  therefore  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB). 

n.  Regulatory  Flexilrility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 


U.S.C.  670  et  seq.),  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  business  entities.  There 
are  more  than  800  users  of  the  PVP.  of 
whom  about  100  may  file  applications 
in  a  given  year.  Some  of  these  users  stre 
small  business  entities  imder  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  121.201).  The 
AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  these 
small  business  entities. 

The  Plant  Variety  Protection  (PVP) 
Office  administers  the  PVP  Act  of  1970 
(7  U.S.C.  2321  et  seq.,),  and  issues 
Certificates  of  Protection  that  provide 
intellectual  property  rights  to 
developers  of  new  varieties  of  plants.  A 
Certificate  of  Protection  is  awarded  to 
an  owner  of  a  variety  after  examination 
indicates  that  it  is  new,  distinct  bom 
other  varieties,  genetically  uniform,  and 
stable  through  successive  generations. 
This  action  will  raise  the  fee  charged  to 
users  of  plant  variety  protection.  The 
AMS  estimates  that  the  rule  will  yield 
an  additional  $270,000  during  fiscal 
year  (F/)  2003.  The  costs  to  private  and 
public  business  entities  will  be 
proportioned  to  their  use  of  the  service, 
and  shared  equitably.  The  costs  to 
individual  users  will  be  increased  by  35 
percent,  or  about  $1,059.00  per 
application.  Plant  Variety  Protection  is 
a  voluntary  service.  Any  decision  by 
developers  to  discontinue  to  the  use  of 
plant  variety  protection  will  not  hinder 
private  and  public  entities  from 
marketing  their  varieties  in  commercial 
markets. 

Every  year,  AMS  reviews  it  user  fee 
financial  program  to  determine  their 
fiscal  condition.  In  the  most  recent 
review  of  the  PVP  program,  the  cost 
analysis  indicated  that  the  existing  fee 
schedule  will  not  generate  sufficient 
reveni^es  to  cover  program  services  and 
obligations  while  maintaining  an 
adequate  program  reserve  balance.  From 
1995  and  through  2002,  the  PVP  Office 
absorbed  accumulated  national  and 
locality  salary  increases  for  Federal 
employees  totaling  36  and  19  percent, 
respectively.  These  costs  were  offset  by 
a  fee  increase  of  only  10  percent  in 
September  2000. 

AMS  calculated  the  new  fee  schedule 
by  projecting  FY  2002  revenues  of 
$903,000  and  program  obligations  of 
$1,231,000.  This  indicates  a  projected 


loss  to  the  program  of  $328,000  for  FY 
2003.  At  this  rate,  the  trust  fund  balance 
would  be  nearly  depleted  by  the  end  of 
FY  2004.  With  a  fee  increase  of  35 
percent.  FY  2003  revenues  and 
expenditures  are  projected  to  be 
$1,041,000  and  $1,189,000.  respectively. 
The  trust  fund  balance  is  expected  to  be 
maintained  at  the  FY  2003  level  of 
$853,000.  which  satisfies  Agency, 
requirements. 

m.  Civil  Justice  Reform 

This  rule  has  been  reviewed  imder 
Executive  Order  12988.  Civil  Justice 
Reform.  This  action  is  not  intended  to  . 
have  retroactive  effect,  nor  will  it 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  proposed  rule.  There  are  no 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  the  rule. 

IV.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  or  record  keeping 
requirements  that  are  subject  to  the 
Office  of  Management  and  Budget 
approval  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

Background  Information 

The  PVP  Program  is  a  volimtary.  user 
fee-funded  service,  conducted  under  the 
Authority  of  the  Plant  Variety  Protection 
Act  (7  U.S.C.  2321  et  seq.).  The  Act 
authorizes  the  Secretary  of  Agriculture 
to  provide  intellectual  property  rights 
that  facilitate  marketing  of  new  varieties 
of  seed-propagated  crops  and  potatoes. 
The  Act  also  requires  that  reasonable 
fees  be  collected  from  the  users  of  the 
services  to  cover  the  costs  of 
maintaining  the  program. 

On  August  2.  2000,  AMS  published  a 
rule  in  the  Federal  Register  (65  FR 
47243)  that  increased  Plant  Variety 
Protection  fees  that  became  effective 
September  1.  2000. 

In  its  analysis  of  projected  costs  for 
FY  2002,  AMS  identified  administrative 
and  information  technology  support  as 
well  as  a  10  percent  decrease  in  the 
number  of  applications  submitted  to  the 
office.  For  FY  2002.  user  fee  revenues 
and  program  obligations  are  projected  to 
be  $903,000  and  $1,231,000.    .  _^ 

respectively,  resulting  in  an  estimated 
$328,000  program  deficit.  With  a  fee 
increase.  FY  2003  revenues  and 
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expenditures  are  projected  to  be 
$1,041,000  and  $1,189,000  respectively. 
We  estimate  this  rule  would  yield  an 
additional  $270,000  during  FY  2003  that 
will  offset  increased  program  operating 
costs.  The  program  will  take  additional 
cost  cutting  measures  to  eliminate  the 
remaining  deficit. 

AMS  used  the  fees  currently  charged 
as  a  base  for  calculating  the  new  fee 
schedule  for  FY  2003.  The  fees  set  forth 
in  Sec.  97.175  would  be  increased.  The 
application  fee  will  be  increased  from 
$320  to  $432,  the  search  fee  from  $2,385 
to  $3,220,  and  the  issuance  fee  from 
$320  to  $432.  The  fees  for  reviving  an 
abandoned  application,  correcting  or  re- 
issuance of  a  certificate  are  increased 
from  $320  to  $432.  The  charge  for 
granting  an  extension  for  responding  to 
a  request  is  increased  from  $55  to  $74. 
The  hourly  charge  for  any  other  service 
not  specified  will  increase  from  $66  to 
$89.  The  fee  for  appeal  to  the  Secretary 
(refundable  if  appeal  overtiuns  the 
Commissioner's  decision)  is  increased 
from  $3,050  to  $4,118.  Reproduction  of 
records,  drawings,  certificates,  exhibits 
or  printed  materials,  late  payment,  and 
replenish  of  seeds  will  increase  by  35 
percent.  These  fee  increases  are 
necessary  to  recover  the  costs  of  this  fee- 
funded  program. 

The  Plant  Variety  Protection  Advisory 
Board  has  been  informed  of  cost 
increases,  including  anticipated  salary 
increases,  and  consuUed  on  a  fee 
increase  in  November  2001.  The  Board 
recommended  that  fees  be  increased. 
This  rule  makes  the  minimum  changes 
in  the  regulations  to  implement  the 
recommended  increased  fees  to 
maintain  the  program  as  a  fee-funded 
program. 

Summary  of  Public  Comment 

A  notice  of  the  proposed  rule  was 
published  in  the  Federal  Register  (67 
FR  61545)  on  October  1,  2002.  A  30-day 
comment  period  was  provided  to  allow 
interested  persons  the  opportunity  to. 
respond  to  the  proposal,  including  any 
regulatory  and  informational  impact  of 
this  action  on  small  business. 

The  ordy  comment  received  in 
response  to  the  proposed  revised 
regulatory  text  questioned  whether  the 
35  percent  increase  of  the  existing  fee 
schedule  was  truly  warranted.  Every 
year,  AMS  reviews  it's  user  fee  financed 
programs  to  determine  their  fiscal 
condition.  In  the  most  recent  review  of 
the  PVP  program,  the  cost  analysis 
indicated  that  the  existing  fee  schedule 
will  not  generate  sufficient  revenues  to 
cover  program  services  and  obligations 
while  maintaining  an  adequate  program 
reserve  balance.  We  estimate  the  final 
rule  woidd  yield  an  additional  $270,000 


during  FY  2003,  offsetting  increased 
program  operating  costs,  salaries  and 
benefits,  and  technology  improvements. 
From  October  1,  2001  to  September  30, 
2002,  the  PVP  program  has  reduced  the 
backlog  by  21  percent.  With  sufficient 
funds  to  cover  overall  operating  costs, 
the  program  will  continue  to  improve 
the  efficiency  and  turnaround  time  in 
the  processing  of  plant  variety 
protection  requests. 

List  of  Subjects  in  7  CFR  Part  97 

Plants,  seeds. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  part  97  is  amended  as  follows. 

PART  97— PLANT  VARIETY  AND 
PROTECTION 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2321  et  seq. 

2.  Section  97.175  is  revised  to  read  as 
follows: 

§97.175    Fees  and  charges. 

The  following  fees  and  charges  apply 
to  the  services  and  actions  specified  in 
this  section: 

(a)  Filing  the  application  and 
notifying  the  public  of  filing— $432.00. 

(b)  Search  or  examination— $3,220.00. 

(c)  Allowance  and  issuance  of 
certificate  and  notifying  public  of 
issuance— $432.00. 

(d)  Revive  an  abandoned 
application— $432.00. 

(e)  Reproduction  of  records,  drawings, 
certificates,  exhibits,  or  pointed  material 
(copy  per  page  of  material) — $1.50. 

(fl  Authentication  (each  page) — $1.50. 

(g)  Correcting  or  re-issuance  of  a 
certificate— $432.00. 

(h)  Recording  assignments  (per 
certificate/ application) — $38.00. 

(i)  Copies  of  8  X  10  photographs  in 
color— $38.00 

(J)  Additional  fee  for 
reconsideration — $432. 00 . 

(k)  Additional  fee  for  late  payment — 
$38.00. 

(1)  Additional  fee  for  late 
replenishment  of  seed — $38.00. 

(m)  Appeal  to  Secretary  (refundable  if 
appeal  overtiuns  the  Commissioner's 
decision)— $4,118.00. 

(n)  Granting  of  extensions  for 
responding  to  a  request — $74.00. 

(o)  Field  inspections  by  a 
representative  of  the  Plant  Variety 
Protection  Office,  made  at  the  request  of 
the  applicant,  shall  be  reimbursable  in 
full  (including  travel,  per  diem  or 
subsistence,  and  salary)  in  accordance 
with  Standardized  Government  Travel 
Regulation. 

(p)  Any  other  service  not  covered  in 
this  section  will  be  charged  for  at  rates 


prescribed  by  the  Commissioner,  but  in 
no  event  shall  they  exceed  $89  00  per 
employee-hour. 

Dated:  January  6,  2003. 
A.].  Yates, 
Administrator. 
[FR  Doc.  03-452  Filed  1-9-03;  8:45  am] 

BILLING  CODE  3410-02-M 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  02-130-1] 

Oriental  Fruit  Fly;  Designation  of 
Quarantined  Area 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Oriental 
fruit  fly  regulations  by  quarantining  a 
portion  of  Los  Angeles  and  Orange 
Counties,  CA,  and  restricting  the 
interstate  movement  of  regulated 
articles  from  the  quarantined  area.  This 
action  is  necessary  on  an  emergency 
basis  to  prevent  the  spread  of  Oriental 
fruit  fly  into  noninfested  areas  of  the 
United  States. 

DATES:  This  interim  rule  was  effective 
JanuEiry  6,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
March  11,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  yoiu"  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-130-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-130-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  yoiu  name  and 
address  in  yoiu  message  and  "Docket 
No.  02-130-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  oiu  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
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help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Stephen  A.  Knight,  Senior  Staff  Officer, 

PPQ,  APHIS,  4700  River  Road  Unit  134, 

Riverdale.  MD  20737-1236;  (301)  734- 

8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Oriental  fruit  fly,  Bactrocera 
dorsalis  (Hendel),  is  a  destructive  pest 
of  citrus  and  other  types  of  fruit,  nuts, 
vegetables,  and  berries.  The  short  life 
cycle  of  the  Oriental  fruit  fly  allows 
rapid  development  of  serious  outbreaks, 
which  can  cause  severe  economic 
losses.  Heavy  infestations  can  cause 
complete  loss  of  crops. 

The  Oriental  fruit  fly  regulations, 
contained  in  7  CFR  301.93  through 
301.93-10  (referred  to  below  as  the 
regulations),  were  established  to  prevent 
the  spread  of  the  Oriental  fruit  fly  into 
noninfested  areas  of  the  United  States. 
Section  301.93-3(a)  provides  that  the 
Administrator  will  list  as  a  quarantined 
area  each  State,  or  each  portion  of  a 
State,  in  which  the  Oriental  fruit  fly  has 
been  foimd  by  an  inspector,  in  which 
the  Administrator  has  reason  to  believe 
that  the  Oriental  fruit  fly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
proximity  to  the  Oriental  fruit  fly  or  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Oriental  fruit  fly  has  been 
foimd.  The  regulations  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  the 
quarantined  areas.  Quarantined  areas 
are  listed  in  §  301.93-3(c). 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that:  (1) 
The  State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  the  regulated  articles  that  are 
substantially  the  same  as  those  imposed 
on  the  interstate  movement  of  regulated 
articles  and  (2)  the  designation  of  less 
than  the  entire  State  as  a  quarantined 
area  will  prevent  the  interstate  spread  of 
the  Oriental  fruit  fly. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  reveal 
that  a  portion  of  Los  Angeles  and 


Orange  Coimties,  CA,  is  infested  with 
the  Oriental  fruit  fly. 

State  agencies  in  California  have 
begun  an  intensive  Oriental  fruit  fly 
eradication  program  in  the  quarantined 
area  in  Los  Angeles  and  Orange 
Coimties.  Also,  California  has  taken 
action  to  restrict  the  intrastate 
movement  of  regulated  articles  from  the 
quarantined  area. 

Accordingly,  to  prevent  the  spread  of 
the  Oriental  fruit  fly  into  noninfested 
areas  of  the  United  States,  we  are 
amending  the  regulations  in  §  301.93-3 
by  designating  a  portion  of  Los  Angeles 
and  Orange  Counties,  CA,  as  a 
quarantined  area  for  the  Oriental  fruit 
fly.  The  quarantined  area  is  described  in 
the  rule  portion  of  this  dociunent. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the  Oriental 
fruit  fly  from  spreading  to  noninfested 
areas  of  the  United  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportimity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  conunent  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  rule  amends  the  Oriental  fruit  fly 
regulations  by  adding  a  portion  of  Los 
Angeles  and  Orange  Counties,  CA,  to 
the  list  of  quarantined  areas.  The 
regulations  restrict  the  interstate 
movement  of  regulated  articles  from  a 
quarantined  area. 

Within  the  quarantined  area  there  are 
approximately  389  small  entities  that 
may  be  affected  by  this  rule.  These 
include  351  fruit  sellers,  3  growers,  33 
nurseries,  1  certified  farmers'  market, 
and  1  swapmeet.  These  389  entities 
comprise  less  than  1  percent  of  the  total 
number  of  similar  entities  operating  in 
the  State  of  California.  Additionally, 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate  movement,  so  the  effect,  if 


kay,  of  this  regulation  on  these  entities 
appears  to  be  minimal. 

The  effect  on  those  few  entities  that 
do  move  regulated  articles  interstate 
will  be  minimized  by  the  availability  of 
various  treatments  that,  in  most  cases, 
will  allow  these  small  entities  to  move 
regulated  articles  interstate  with  very 
little  additional  cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule:  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  interim  rule.  The 
site-specific  environmental  assessment 
provides  a  basis  for  the  conclusion  that 
the  implementation  of  integrated  pest 
management  to' eradicate  the  Oriental 
fruit  fly  will  not  have  a  significant  ' 
impact  on  hiunan  health  and  the  natiu^ 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
enviroiunental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and    ■ 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Coimcil  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  review  in  our 
reading  room  (information  on  the 
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location  and  hours  of  the  reading  room 
is  listed  under  the  heading  ADDRESSES  at 
the  beginning  of  this  notice).  In 
addition,  copies  may  be  obtained  by 
calling  or  writing  to  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  environmental  assessment 
and  finding  of  no  significant  impact 
may  also  be  viewed  on  the  Internet  at 
http://www.aphis.usda.gov/ppd/es/ppq/ 
lamiroff.pdf. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1 .  The  authority  citation  for  part  301 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  7711,  7712.  7714.  7731. 
7735,  7751,  7752^  7753,  7754,  and  7760;  7 
CFR  2.22,  2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204,  Title  II,  Pub.  L.  106-113,  113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203,  Title  II,  Pub. 
L.  106-224,  114  Stat.  400  (7  U.S.C  1421 
note). 

2.  In  §  301.93-3,  paragraph  (c)  is 
amended  by  adding,  under  the  heading 
"CALIFORNIA",  an  entry  for  Los 
Angeles  and  Orange  Counties  to  read  as 
follows: 

§  301 .93-3    Quarantined  areas. 

*****  , 

(c)*  *  * 
California 

Los  Angeles  and  Orange  Counties. 
That  portion  of  Los  Angeles  and  Orange 
Coimties  in  the  La  Mirada  area  boiuided 
by  a  line  as  follows:  Beginning  at  the 
intersection  of  Whittier  Boulevard  and 
Euclid  Street;  then  south  on  Euclid 
Street  to  its  intersection  with  La  Palma 
Avenue;  then  west  on  La  Palma  Avenue 
to  its  intersection  with  Brookhurst 
Street;  then  south  on  Brookhurst  Street 
to  its  intersection  with  Lincoln  Avenue; 
then  west  on  Lincoln  Avenue  to  its 
intersection  with  Moody  Street;  then 
north  on  Moody  Street  to  its  intersection 
with  Crescent  Avenue;  then  west  on 
Crescent  Avenue  to  its  intersection  with 
Centralia  Street;  then  west  on  Centralia 


Street  to  its  intersection  with  Pioneer 
Boulevard;  then  north  on  Pioneer 
Boulevard  to  its  intersection  with  166th 
Street;  then  west  on  166th  Street  to  its 
intersection  with  Maidstone  Avenue; 
then  north  on  Maidstone  Avenue  to  its 
intersection  with  Excelsior  Drive;  then 
east  on  Excelsior  Drive  to  its 
intersection  with  Pioneer  Boulevard; 
then  north  on  Pioneer  Boulevard  to  its 
intersection  with  Florence  Avenue;  then 
northeast  on  Florence  Avenue  to  its 
intersection  with  Whittier  Boulevard; 
then  south  and  east  on  Whittier 
Boulevard  to  the  point  of  beginning. 
*        *        *        *       ,» 

Done  in  Washington,  DC,  this  6th  day  of 
January  2003  . 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  03-491  Filed  1-9-03;  8:45  am) 

Btt-UNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  906 

[Docket  No.  FV02-906-1  FIR] 

Oranges  and  Grapefruit  Grown  in 
Lower  Rio  Grande  Valley  in  Texas; 
Decreased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

(USDA). 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  which  decreased  the 
assessment  rate  established  for  the 
Texas  Valley  Citrus  Committee 
(Committee)  for  the  2002-03  and 
subsequent  fiscal  periods  from  $0.12  to 
$0.11  per  7/10-bushel  carton  of  oranges 
and  grapefruit  handled.  The  Committee 
locally  administers  the  marketing  order 
which  regulates  the  handling  of  oranges 
and  grapefruit  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas.  Authorization 
to  assess  orange  and  grapefruit  handlers 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  August  1  and 
ends  July  31.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
DATES:  Effective  February  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza,  Regional  Manager, 
McAllen  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 


AMS,  USDA,  1313  E.  Hackberry, 
McAllen.  TX  78501;  telephone:  (956) 
682-2833,  Fax:  (956)  682-5942;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  qiay  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  1400  Independence 
Avenue  SW..  STOP  0237.  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938.  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  906,  as  amended  (7  CFR 
part  906).  regulating  the  handling  of 
oranges  and  grapefruit  grown  in  the 
Lower  Rio  Grande  Valley  in  Texas, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  orange  and  grapefruit  handlers 
in  the  Lower  Rio  Grande  Valley  in  Texas 
are  subject  to  assessments.  Fimds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  oranges  and 
grapefruit  beginning  on  August  1.  2002. 
and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  coiut  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
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inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Committee  for  the  2002-03  and 
subsequent  fiscal  periods  from  $0.12  to 
$0.11  per  7/10-bushel  carton  of  oranges 
and  grapefruit. 

The  Texas  orange  and  grapefruit 
maiketing  order  provides  authority  for 
the  Committee,  With  the  approval  of 
USDA,  to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  Texas 
oranges  and  grapefruit.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opfjortunity  to  participate  and  provide 
input. 

For  the  1999-2000  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  USDA  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  USDA  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  May  30,  2002, 
and  imanimously  recommended  2002- 
03  expenditures  of  $1,226,022  and  an 
assessment  rate  of  $0.12  per  7/lO-bushel 
carton  of  oranges  and  grapefruit.  The 
Committee  met  again  on  August  28,    . 
2002,  and  recommended  a  decreased 
assessment  rate  of  $0.11,  with  no  change 
to  the  previously  approved  budget  of 
$1,226,022.  Thirteen  of  the  14 
Committee  members  and  alternates 
acting  as  members  voted  in  support  of 
the  decrease.  One  Committee  membea' 
voted  against  the  decrease.  In 
comparison,  last  year's  budgeted 
exp)enditures  were  $1,236,777.  The 
assessment  rate  of  $0.11  is  $0.01  lower 
than  the  rate  previously  in  effect.  The 
Committee  voted  to  reduce  the 
assessment  rate  after  determining  that 
its  reserve  fund  was  higher  than 
necessary,  and  to  lower  handler 
assessment  costs  for  2002-03  by 
$100,000. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2002-03  fiscal  period  include  $810,500 
for  advertising,  $1 79,000  for  the  ,    . 


Mexican  Fruit  Fly  program,  $107,845  for 
management  and  administration  of  the 
program,  and  %7\jn  for  compliance. 
Budgeted  expenses  for  these  items  in 
2001-02  were  $810,500,  $197,000, 
$104,500,  and  $74,777,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  "Texas  oranges  and 
grapefinit.  Texas  orange  and  grapefruit 
shipments  for  the  year  are  estimated  at 
10  million  7/10-bushel  cartons,  which 
should  provide  $1,100,000  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (currently 
$274,041)  will  be  kept  within  the 
maximum  of  one  fiscal  period's 
expenses  permitted  by  the  order 
(§906.35). 

The  assessment  rate  will  continue  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information.- 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2002-03  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  piirsuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 


through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  410 
producers  of  oranges  and  grapefruit  in 
the  production  area  and  approximately 
15  handlers  subject  to  regulation  imder 
the  marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (SBA)  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

An  updated  Texas  citrus  industry 
profile  shows  that  6  of  the  15  handlers 
(40  percent)  shipped  over  651,042  7/10- 
bushel  cartons  of  oranges  and  grapefruit. 
Using  an  average  f.o.b.  price  of  $7.68  per 
7/10-bushel  carton,  these  handlers 
could  be  considered  large  businesses 
under  SBA's  definition,  and  the 
remaining  9  handlers  (60  percent)  could 
be  considered  small  businesses.  Of  the 
approximately  410  producers  within  the 
production  area,  few  have  sufficient       "- 
acreage  to  generate  sales  in  excess  of 
$750,000.  Thus,  the  majority  of  handlers 
and  producers  of  Texas  oranges  and 
grapefruit  may  be  classified  as  small 
entities. 

This  action  continues  to  decrease  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2002-03  and  subsequent  fiscal 
periods  from  $0.12  to  $0.11  per  7/10- 
bushel  carton  of  onmges  and  grapefruit. 
The  Committee  recommended  2002-03 
expenditures  of  $1,226,022  and  an 
assessment  rate  of  $0.11  per  7/10-bushel 
carton  of  oranges  and  grapeftiiit.  The 
assessment  rate  of  $b.ll  is  $0.01  lower 
than  the  previous  rate.  The  quantity  of 
assessable  oranges  and  grapefruit  for  the 
2002-03  fiscal  year  is  estimated  at  10 
million  cartons.  Income  derived  from 
handler  assessments,  along  with  interest 
income  and  funds  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2002-03  fiscal  period  include  $810,500 
for  advertising,  $179,000  for  the 
Mexican  Fruit  Fly  program,  $107,845  for 
management  and  administration  of  the 
program,  and  $74,777  for  compliance. 
Budgeted  expenses  for  these  items  in 
2001-02  were  $810,500,  $197,000, 
$104,500,  and  $74,777,  respectively. 

The  Committee  recommended  the 
$0.11  assessment  rate  to  lower  its 
operating  reserve  to  $171,249.  With  a 
$0.12  assessment  rate,  the  Committee 
projected  its  reserve  on  July  31,  2003,  to 
be  $271,249,  and  it  thought  that  was 
higher  than  needed  to  administer  the 
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program.  It  also  recommended  the 
reduced  rate  to  lower  handler 
assessments  by  $100,000  during  2002- 
03. 

The  Committee  reviewed  and 
unanimously  recommended  2002-03 
expenditures  of  $1,226,022,  which 
included  a  decrease  in  the  Mexican 
Fruit  Fly  program  and  an  increase  in  the 
management  and  administration  of  the 
program.  Budgeted  expenses  for  the 
advertising  program  and  the  compliance 
program  remained  the  same  as  last  year, 
hi  arriving  at  the  budget,  the  Committee 
considered  information  from  various 
sources,  including  the  Executive 
Committee.  The  Committee  considered 
leaving  the  established  higher 
assessment  rate  unchanged.  However,  it 
concluded  that  the  reserves  currently 
held  by  the  Committee  are  higher  than 
the  Committee  needs  to  administer  the 
program. 

The  assessment  rate  of  $0.11  per  7/10- 
bushel  carton  of  assessable  oranges  and 
grapefruit  was  determined  by  dividing 
the  total  budget  by  the  10  million  7/10- 
bushel  cartons  of  oranges  and  grapefruit 
estimated  to  be  handled  during  the 
2002-03  fiscal  period.  The  $0.11  rate 
will  provide  $1,100,000  in  assessment 
income.  The  additional  $126,022  to 
fund  the  Committees  estimated 
expenses  will  come  from  the 
Committee's  reserve,  a  refund  of  an 
overpayment  from  the  Mexican  Fruit 
Fly  program,  and  interest  income. 

A  review  of  historical  information 
(October  1998  through  May  2002)  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  packinghouse  door  price  for  the 
2002-03  fiscal  period  could  range, 
monthly,  from  $1.65  to  $10.36  per  7/10- 
bushel  carton  of  Texas  oranges  and 
grapefruit,  depending  upon  the  fruit 
variety,  size,  and  quality.  Therefore,  the 
estimated  assessment  revenue  for  the 
2002-03  fiscal  period  as  a  percentage  of 
total  grower  (packinghouse  door) 
revenue  could  range  betjveen  6.67 
.  percent  and  1.06  percent. 

This  action  continues  to  decrease  the 
assessment  obligation  imposed  on 
handlers.  Assessments  are  applied 
uniformly  on  all  handlers,  and  some  of 
the  costs  may  be  passed  on  to 
producers.  However,  decreasing  the 
assessment  rate  reduces  the  burden  on 
handlers,  and  may  reduce  the  burden  on 
producers.  In  addition,  the  Committee's 
meeting  was  widely  publicized 
throughout  the  Texas  orange  and 
grapefruit  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  August  28, 
2002,  meeting  was  a  public  meeting  and 


all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Texas  orange 
and  grapefruit  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  October  7,  2002  (67  FR 
62318).  Copies  of  that  rule  were  also 
mailed  or  sent  via  facsimile  to  all  orange 
and  grapefruit  handlers.  Finally,  the 
interim  final  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register  and  USDA.  A  60-day 
comment  period  was  provided  for 
interested  persons  to  respond  to  the 
interim  final  rule.  The  comment  period 
ended  on  December  6,  2002,  and  no 
comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  906  which  was 
published  at  67  FR  62318  on  October  7, 
2002,  is  adopted  as  a  final  rule  without 
change. 

Dated:  January  6.  2003. 
A.|.  Yates. 

Administrator,  Agricultural  Marketing  ■ 

Service. 

[PR  Doc.  03^54  Filed  1-9-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1208 
(FV-02-710] 

Fresh  Cut  Flowers  and  Fresh  Cut 
Greens  Promotion  and  Information 
Order;  Termination 

agency:  Agricultural  Marketing  Service, 
(USDA). 

action:  Final  rule;  termination  order. 

• — 

SUMMARY:  This  final  rule  terminates  the 
Fresh  Cut  Flowers  and  Fresh  Cut  Greens 
Promotion  and  Information  Order 
(Order)  and  its  rules  and  regulations  in 
their  entirety.  This  action  is  necessary 
because  the  Order  has  not  been  in 
operation  since  1997,  and  collection 
efforts  under  the  Order  have  been 
exhausted.  Therefore,  there  is  no  need 
to  continue  the  program. 
EFFECTIVE  DATE:  February  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  B.  Irby,  Research  and 
Promotion  Branch,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  Stop  0244, 
Room  2535-S,  Washington,  DC  20250- 
0244,  telephone  (202)  720-9915,  fax  ^ 
(202)  205-2800.  e-mail 
margaret.irby@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  the  Fresh  Cut 
Flowers  and  Fresh  Cut  Greens 
Promotion  and  Information  Act  of  1993 
[7  U.S.C.  6801-6814]  (Act). 

The  U.S.  Department  of  Agriculture 
(USDA  or  the  Department)  is  issuing 
this  rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  final  rule  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
loced  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  termination  order.  The 
Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court. 

This  final  rule  terminates  the  Order 
and  its  rules  and  regulations. 

The  Act  authorizes  the  creation  of  a 
generic  program  of  promotion  and 
information  for  fresh  cut  flowers  and 
greens  and  became  effective  on 
December  14, 1993.  The  Order  was 
issued  on  December  29, 1994,  and  the 
National  PromoFlor  Council  (Council) 
was  appointed  to  administer  the  Order 
under  USDA  supervision.  The  Order 
covered  approximately  650  wholesale 
handlers  (qualified  first  handlers)  of 
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fresh  cut  flowers  and  greens  with  sales 
of  $750,000  or  more  annually.  In 
accordance  with  paragraph  (h)(4)  of 
§  6804  of  the  Act  and  paragraph  (e)  of 
§  1208.41  of  the  Order,  the  Council 
retained  10  percent  of  the  assessment 
funds  collected  in  an  interest-bearing 
escrow  account. 

Paragraph  (a)(1)  of  §  6806  of  the  Act 
requires  USDA  to  conduct  a  referendum 
not  later  than  three  years  after  the 
issuance  of  the  Order  to  ascertain 
whether  the  Order  should  be  continued. 
Paragraph  (a)(2)  of  that  section  requires 
that  the  Order  be  approved  by  a  simple 
majority  of  all  votes  cast  in  the 
referendum  in  order  to  continue.  The 
referendum  was  conducted  from  June  2 
throueh  20. 1997. 

In  tne  referendvun,  only  42  percent  of 
the  voters  voted  to  continue  the 
program.  Paragraph  (d)  of  §  6806  of  the 
Act  and  §  1208.60  of  the  Order,  provide 
that,  if  the  Department  determines  that 
termination  of  the  Order  is  favored  by 
a  majority  of  all  votes  cast  in  the 
referendum,  the  Department  shall 
terminate  the  collection  of  assessments 
under  the  Order  not  later  than  180  days 
after  the  referendum  results  are 
annoiuiced.  Therefore,  the  Department 
published  a  termination  order  in  the 
Federal  Register  on  July  28,  1997  [62  PR 
40255],  stating  that  termination  of  the 
Order  was  favored  by  a  majority  of  the 
qualified  handlers  voting  in  the 
referendum  and  that  the  Order  should 
therefore  be  terminated.  The 
termination  order  eliminated  the 
requirement  for  handlers  to  pay 
assessments  as  of  July  29,  1997.  The  Act 
requires  the  Department  to  terminate 
activities  under  the  Order  as  soon  as 
practicable  and  in  an  orderly  manner. 
The  other  provisions  of  the  Order 
remained  in  effect  in  order  to  facilitate 
the  collection  of  past-due  assessments 
from  14  handlers. 

In  addition,  in  accordance  with 
§  1208.61  of  the  Order,  the  Department 
appointed  five  members  of  the  Council 
to  serve  as  trustees  for  the  piupose  of 
liquidating  the  assets  of  the  Coimcil. 

Paragraph  (h)(4)  of  §  6804  of  the  Act 
provides  that  refunds  of  assessments 
shall  be  made  out  of  the  escrow  account 
to  those  qualified  handlers  who  apply 
for  refunds  prior  to  the  conduct  of  the 
referendum  and  submitted  satisfactory 
proof  that  they  paid  the  assessment  for 
which  a  refund  is  requested.  If  the 
amount  in  the  escrow  account  is  not 
sufficient  to  refund  the  total  amount  of 
assessments  demanded,  the  amount  of 
all  such  refunds  shall  be  prorated 
among  all  eligible  qualified  handlers 
that  demand  the  refunds.  Section 
1208.61  of  the  Order  provides  that 
refunds  are  to  be  made  within  30  days 


of  the  date  the  results  of  the  referendum 
are  released  by  the  Department.  Due  to 
the  number  of  refund  requests,  handlers 
received  refunds  of  about  12  cents  for 
each  dollar  in  assessments  paid  to  the 
Council.  After  the  refunds  were  made 
and  the  Coimcil's  assets  were 
liquidated,  a  final  audit  of  the  Council's 
books  was  conducted. 

As  of  July  29,  1997, 14  handlers  owed 
a  total  of  $433,483.50  in  past-due 
assessments.  To  date,  USDA  has 
collected  $283,130.00  in  past-due 
assessments,  $38,932.98  in  late  fees,  and 
$4,500.00  in  civil  penalties  fit)m  these 
handlers  pursuant  to  final  decisions  by 
the  Secretary  of  Agriculture  in  14 
administrative  proceedings  brought  by 
the  Agricultiual  Marketing  Service 
(AMS).  In  accordance  with  instructions 
from  the  trustees,  the  past-due 
assessments  and  late  fees  were 
distributed  to  three  floral  industry 
groups.  In  accordance  with  the  Act,  the 
civil  penalties  were  forwarded  to  the 
U.S.  Department  of  the  Treasxuy. 

Collection  efforts  have  been 
exhausted.  Therefore,  this  action 
terminates  all  provisions  of  the  Order 
and  its  rules  and  regulations. 

Regulatory  Flexibility  Analysis 

Piusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA), 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened.  The 
Order  is  imique  in  that  it  was  brought 
about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  the  Act  and  the 
RFA  have  small  entity  orientation  and 
compatibility. 

The  Order  covered  approximately  650 
wholesale  handlers  (qualified  handlers). 
Small  agricultural  service  firms  have 
been  defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$5  million  dollars.  A  majority  of  the 
qualified  handlers  may  be  classified  as 
small  entities. 

This  final  rule  terminates  the  Order 
covering  fresh  cut  flowers  and  greens. 
Assessment  obligations  were  terminated 
on  July  29, 1997.  The  program  has  been 
inoperative  since  that  time. 

Tne  floral  industry  has  been  operating 
without  a  promotion  program  since 
assessments  were  terminated. 
Reestablishing  the  Order  would  mean 
additional  cost  to  the  industry  stemming 
from  assessments  to  operate  the  Order 


(the  last  assessment  was  0.5  percent  of 
the  gross  sales  price  of  the  cut  flowers 
and  greens  sold),  reports  to  the  Council, 
and  recordkeeping.  By  not  reinstating 
the  Order,  the  industry  benefits  from 
avoiding  these  costs.  Because  the 
industry  has  been  operating  without  the 
Order  for  five  years,  termination  of  the 
Order  will  have  no  noticeable  effect  on 
either  small  or  large  operations. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  [44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  under  the  Order  were 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
Nos.  0581-0096  and  0505-0001.  When 
assessment  collections  were  terminated 
on  July  29,  1997,  these  information 
collection  requirements  were  also 
suspended.  Now  that  the  Order  is  being 
terminated,  these  requirements  are 
eliminated. 

USDA  has  not  identified  any  relevant 
federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  final  rule. 

Termination  Order 

Termination  of  the  Order  was  favored 
by  a  majority  of  the  qualified  handlers 
voting  in  a  referendum  conducted  in 
1997.  The  Act  requires  that,  upon  such 
a  determination  by  referendum,  the 
Department  shall  terminate  the  Order. 
The  Order  has  been  inoperative  for  five 
years,  and  assessment  collection  efforts 
have  been  exhausted.  In  addition,  the 
assets  of  the  Council  have  been 
liquidated,  and  a  final  audit  of  the 
Coimcil's  books  has  been  conducted. 

It  is  therefore  ordered,  that  pursuant 
to  section  6806  of  the  Act,  the  Order, 
and  its  rules  and  regulations  [7  CFR  Part 
1208)  are  hereby  terminated. 

It  is  also  found  and  determined  upon 
good  cause  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  or  to 
engage  in  further  public  procedure  prior 
to  putting  this  action  into  effect,  and 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  tmtil  30  days  after  publication  in 
the  Federal  Register  because  (1) 
termination  of  the  Order  was  favored  by 
a  majority  of  qualified  handlers  voting 
in  a  referendum  in  1997;  (2)  the  Order 
has  been  inoperative  for  five  years  and 
assessment  collection  efforts  have  been 
exhausted;  and  (3)  the  assets  of  the 
Council  have  been  liquidated  and  a  final 
audit  of  the  Council's  books  has  been 
conducted. 

List  of  Sub)ects  in  7  CFR  Part  1208 

Administrative  practice  and 
procediue,  Advertising,  Consumer 
information.  Marketing  agreements.  Cut 
flowers.  Cut  greens.  Promotion, 
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Reporting  and  recordkeeping 
requirements. 

PART  120a-{REMOVED] 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  7 
U.S.C.  6802  et  seq.,  7  CFR  part  1208  is 
removed. 

Dated:  January  6.  2003. 
A.J.  Yates. 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-453  Filed  1-9-03;  8:45  am] 
BtLLING  CODE  3410-02-P 


DEPARTMErfT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD01-02-144] 

Drawbridge  Operation  Regulations. 
Cape  Cod  Canal,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  that  govern  the  Conrail 
Railroad  Bridge  across  Cape  Cod  Canal, 
mile  0.7,  at  Bourne,  Massachusetts.  This 
temporary  deviation  will  allow  the 
bridge  to  remain  closed  at  60  feet  above 
mean  high  water  from  8  a.m.  through  5 
p.m.,  on  14  days  in  January,  2003.  From 
8  a.m.  through  5  p.m.  on  February  3  and 
6,  2003,  the  bridge  may  remain  fully 
closed.  This  temporary  deviation  is 
necessary  to  facilitate  vital  unscheduled 
mechanical  repairs  at  the  bridge. 
DATES:  This  deviation  is  effective  from 
January  2,  2003,  through  February  6, 
2003. 

ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Branch  Office,  408 
Atlantic  Avenue,  Boston,  Massachusetts 
02110,  between  7  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (617) 
223-8364.  The  First  Coast  Guard 
District  Bridge  Branch  maintains  the 
public  docket  for  this  temporary 
deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  McDonald,  Project  Officer,  First 
Coast  Guard  District  Bridge  Branch, 
(617) 223-8364. 

SUPPLEMENTARY  INFORMATION:  The 
verticcd  clearance  under  the  Conrail 


Railroad  Bridge  in  the  open  position  is 
135  feet  at  mean  high  water  and  139  feet 
at  mean  low  water.  The  draw  is 
normally  in  the  fully  open  position 
except  for  the  passage  of  rail  traffic.  The 
existing  regulations  are  listed  at  33  CFR 
117.589. 

The  owner  of  the  bridge,  the  Army 
Corps  of  Engineers  (ACOE),  requested  a 
temporary  deviation  from  the 
Drawbridge  Operation  Regulations  to 
facilitate  vital  unscheduled 
maintenance,  the  replacement  of  the 
counterweight  guide  rails,  at  the  bridge. 
This  work  must  be  performed  without 
delay  to  ensure  continued  safe  reliable 
operation  of  the  bridge. 

The  bridge  owner  advised  the 
mariners  who  normally  use  this 
waterway  about  the  necessary 
emergency  repairs  at  the  bridge  and  the 
temporary  closures  that  will  be  required 
in  order  to  facilitate  the  necessary 
repairs.  No  objections  were  received. 

Under  this  temporary  deviation  the 
Coiuail  Railroad  Bridge,  mile  0.7,  across 
the  Cape  Cod  Canal,  may  remain  closed 
at  60  feet  above  mean  high  water  from 
8  a.m.  through  5  p.m.  on  January  2,  3, 
8,  9,  10,  15,  16,  17,  22,  23,  24.  28,  29, 
and  30,  2003.  From  8  a.m.  through  5 
p.m.  on  February  3  and  6,  2003,  the 
bridge  may  remain  fully  closed. 

Under  the  deviation  schedule  listed 
above,  the  bridge  will  be  closed  three 
days  each  week;  however,  the  third  day 
each  week  and  the  last  week  of  the 
closure  schedule  were  added  as  extra 
days  in  case  the  repair  work  is  delayed 
by  inclement  weather. 

Mariners  may  contact  the  U.S.  Army 
Corps  of  Engineers  Marine  Traffic 
Controller  24-hour  telephone  line  at 
(508)  759-4431  for  the  operational 
status  of  the  bridge. 

Thirty  days  notice  to  the  Coast  Guard 
for  approval  of  this  bridge  maintenance 
was  not  given  by  the  bridge  owner  and 
was  not  required  because  this  work 
involves  vital,  unscheduled 
maintenance  that  must  be  performed 
without  undue  delay. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated:  December  27,  2002. 
J.L.  Grenier, 

Captain,  Coast  Guard,  Acting  Commander, 
First  Coast  Guard  District. 
(FR  Doc.  03-484  Filed  1-9-03;  8:45  ami 

BILUNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH118-3;  FRL-7436-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
approves  Ohio's  State  Implementation 
Plan  (SIP)  revisions  for  New  Source 
Review  (NSR)  in  nonattaiiunent  areas. 
Previously,  EPA  issued  both  a  direct 
final  approval  and  a  proposed  approval 
of  Ohio's  revisions.  EPA  withdrew  the 
direct  final  action  upon  receiving 
adverse  comments.  In  this  action,  EPA 
responds  to  the  public  comments 
received  and  announces  EPA's  final 
rulemaking  action.  In  consideration  of 
the  comments  and  the  requirements  of 
the  Clean  Air  Act  (CAA),  EPA  now  frilly 
approves  Ohio's  nonattainment  NSR 
program  as  an  addition  to  the  SIP. 

Recently,  EPA  announced  new 
regulations  regarding  changes  to  the 
NSR  Program  through  efforts  imder 
"NSR  Reform."  Today's  approval  of 
Ohio's  NSR  SIP  submission  does  not 
address  EPA's  new  rules  but  is  limited 
to  portions  of  Ohio's  program  imder 
prior  existing  rules.  EPA  is  taking  no 
position  today  on  whether  Ohio  will 
need  to  make  changes  to  its  SIP  to  meet 
any  new  requirements  that  EPA  may 
promulgate  as  part  of  "NSR  Reform." 
DATES:  This  rule  is  effective  on  January 
10, 2003. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location: 

Permits  and  Grants  Section,  Air 
Programs  Branch,  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 

Please  contact  Kaushal  Gupta  at  (312) 
886-6803  or  Jorge  Acevedo  at  (312) 
886-2263  before  visiting  the  Region  5 
office. 

Written  comments  should  be  sent  to: 
Pamela  Blakley,  Chief,  Permits  and 
Grants  Section  (IL/IN/OH),  Air  Programs 
Branch,  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Kaushal  Gupta,  Environmental 
Engineer,  Permits  and  Grants  Section 
(IL/IN/OH),  Air  Programs  Branch,  (AR- 
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18j),  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604, 
(312)  886-6803.  For  further  information 
regarding  OEPA's  rules  for  public  notice 
procedure,  please  contact  Jorge 
Acevedo,  Enviromnental  Engineer, 
Permits  and  Grants  Section  (IL/IN/OH), 
Air  Programs  Branch,  (AR-18J).  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604,  (312)  886- 
2263. 

SUPPLEMENTARY  INFORMATION:  This 
supplementary  information  section  is 
organized  as  follows: 

A.  What  Is  the  Purpose  of  This  Document? 

B.  What  Is  the  History  of  OEPA's 

Nonattainment  NSR  Program? 

C.  Are  OEPA's  Nonattainment  NSR  Rules 

Now  Approvable? 

D.  What  Were  the  Adverse  Comments,  and 

How  Does  EPA  Respond  to  Them? 

E.  What  Is  Today's  Action? 

A.  What  Is  the  Purpose  of  This 
Document? 

This  dociunent  is  our  approval  of 
Ohio's  nonattainment  NSR  SIP  revision 
requests  dated  from  July  23,  1980,  to 
August  19,  1999.  On  April  22,  1996,  we 
proposed  to  conditionaJly  approve  the 
revision  requests  dated  up  to  March  1, 
1996  (61  FR  17669).  Subsequently, 
OEPA  submitted  several  rule  changes 
which  met  our  condition  for  full 
approval.  On  February  21,  2002,  we 
issued  a  proposed  approval  (67  FR 
7996)  and  a  direct  final  approval  (61  FR 
-  7954)  of  the  revision  requests  dated  up 
to  August  19,  1999.  On  April  16,  2002, 
we  withdrew  the  direct  final  rule 
because  we  received  adverse  comments 
on  it  (67  FR  18497).  The  proposed 
approval  remained  in  effect.  Today,  we 
follow  up  the  proposed  approval  with 
full,  final  approval  of  the  revision 
requests  dated  up  to  August  19, 1999. 

B.  What  Is  the  History  of  Ohio's 
Nonattainment  NSR  Program? 

OEPA  submitted  its  first  NSR  SIP 
revision  request  on  January  31,  1972, 
and  submitted  replacement  regulations 
on  June  6, 1973.  The  regulations 
submitted  by  the  State  provided 
requirements,  such  as  best  available 
technology,  that  were  meant  to  be 
uniformly  applied  throughout  the  State. 

The  Clean  Air  Act  Amendments 
(CAAA)  of  1977  required  States  to  go 
further  than  uniformly  applied 
regulations.  The  CAAA  of  1977 
provided  for  the  designation  of  areas 
within  a  State  as  "attainment"  or 
"nonattainment."  An  "attainment"  area 
meets  NAAQS  for  one  of  six  criteria 
pollutants:  total  suspended  particulates, 
sulfur  dioxide,  ozone,  carbon  monoxide, 


nitrogen  dioxide  and  lead.  A 
"nonattainment"  area  does  not  meet  the 
NAAQS  for  one  or  more  of  these 
pollutants.  The  CAAA  of  1977  also 
required  states  to  adopt  more  stringent 
regulations,  such  as  offsets  and  lowest 
achievable  emission  rate  (LAER),  for 
new  pollution  soiu-ces  in  nonattainment 
areas. 

On  July  23, 1980,  and  September  25, 
1980,  OEPA  submitted  its  NSR  plan 
designed  to  meet  the  nonattainment  area 
requirements  of  title  I,  part  D  of  the 
CAA.  We  conditionally  approved  this 
plan  on  October  31,  1980,  45  FR  72119 
(codification  corrected  on  December  17, 
1980,  at  45  FR  82927).  The  conditional 
approval  required  OEPA  to  submit  a 
part  D  NSR  plan  which  refined  the 
criteria  for  permit  issuance  and  assured 
that  the  requirements  of  CAA  sections 
172  and  173  were  met. 

To  satisfy  the  conditional  approval, 
OEPA  submitted  a  request  to 
incorporate  revised  regulations  in  the 
SIP  on  October  4, 1982,  and  January  24, 
1993.  These  revised  regulations  sought 
to  incorporate  title  40,  part  51, 
Appendix  S  of  the  Code  of  Federal 
Regulations  (CFR)  as  the  Ohio  NSR 
plan.  We  granted  only  limited  approval 
of  the  revised  regulations  on  September 
8,  1993  (58  FR  47214),  stating  that  the 
regulations  did  not  satisfy  the 
nonattainment  area  planning 
requirements  of  part  D. 

The  CAAA  of  1990  imposed  further 
NSR  requirements  for  nonattainment 
areas.  Pursuant  to  these  latter 
amendments,  OEPA  submitted  a  request 
to  revise  the  entire  SIP  package  on 
August  20, 1993.  We  proposed  to 
disapprove  the  SIP  revision  request  on 
March  4,  1994,  because  it  did  not  satisfy 
the  part  D  requirements  of  the  CAA  (59 
FR  10349).  The  final  disapproval  of  the 
State  request  was  published  on 
September  21,  1994  (59  FR  48392). 

OEPA  submitted  another  SIP  revision 
request  on  March  1,  1996.  On  April  22, 
1996  (61  FR  17669),  we  proposed  to 
conditionally  approve  the  general  and 
nonattainment  provisions  for  the  SIP. 
We  stated  that  the  proposed  provisions 
were  deficient  for  not  providing  a 
definition  for  "pollution  control 
project,"  and  that  this  deficiency  had  to 
be  corrected  for  the  nonattainment 
provisions  to  be  fully  approved.  OEPA 
subsequently  submitted  a  number  of 
revisions  to  its  request  dated  March  1, 

1996,  April  16, 1997,  September  5, 

1997,  December  4, 1997,  and  April  21, 

1998,  These  re\isiuns  provide  general 
provisions  (OAC  3745-31-01  to  3745- 
31-10)  and  nonattaiiunent  area 
provisions  (OAC  3745-31-21  to  3745- 
31-27). 


The  CAA  further  requires  that  the 
public  be  given  sufficient  time  to 
comment  on  a  permit  before  the  permit 
is  issued.  To  meet  this  requirement, 
OEPA_  submitted  an  August  19.  1999, 
request  for  approval  of  the  incorporation 
of  Ohio  Administrative  Code  (OAC) 
3745-47-01,  3745-47-02, 3745-47-03, 
3745-05,  3745-47-07,  and  3745-47-08 
(D)  into  the  SIP.  These  rules  provide 
public  notice  procedures  for  both 
attainment  and  nonattainment 
construction  permits. 

On  February  2 1 ,  2002 ,  EPA 
simultaneously  published  a  proposed 
approval  (61  FR  7996)  and  a  direct  final 
approval  (61  FR  7954)  of  Ohio's 
submitted  NSR  SIP  revisions.  In  the 
direct  final  rulemaking,  we  stated  that  if 
we  received  adverse  comments  by 
March  25,  2002,  the  direct  final 
approval  would  be  withdrawn.  We  did 
receive  adverse  comments,  and 
therefore  withdrew  the  rule  on  April  16, 
2002  (67  FR  18497).  The  proposed 
approval  remained  in  effect.  Today  we 
are  following  up  on  our  proposed 
approval  by  addressing  the  adverse 
comments  that  we  received  and  setting 
forth  our  final  approval  of  Ohio's  NSR 
rules  under  the  Clean  Air  Act. 

C.  Are  OEPA's  Nonattainment  NSR 
Rules  Now  Approvable? 

OEPA's  nonattainment  NSR  rules  are 
now  approvable  because  they  fulfill  the 
requirement  set  by  the  April  22,  1996, 
conditional  approval:  they  provide  a 
definition  for  "pollution  control 
project"  as  required  by  40  CFR 
51.165(a)(l)(xxv).  The  submitted  rules 
also  satisfy  the  minimiun  Federal 
requirements  for  a  nonattainment  NSR 
program. 

D.  What  Were  the  Adverse  Comments, 
and  How  Does  EPA  Respond  to  Them? 

Below  we  ^ununarize  the  substantive 
comments  pertaining  to  the  submitted 
rules,  and  our  responses  to  them: 

(1)  Before  granting  final  approval  of 
any  Ohio  rtiles,  EPA  should  complete  its 
review  of  Ohio's  programs  in  response 
to  the  petitions  for  withdrawal  or 
revocation  of  OEPA's  authority.  That 
EPA's  August  30,  2001,  draft  report  of 
its  review  cited  problems  with  OEPA's 
implementation  of  PSD  rules  indicates 
that  problems  could  develop  in  an  NSR 
program  that  takes  a  larger  role  at  OEPA. 

Response:  USEPA  is  currently 
reviewing  OEPA's  implementation  of 
the  delegated  PSD  program  in  response 
to  a  petition  submitted  by  D.  David 
Altman  on  behalf  of  Ohio  Citizen 
Action,  the  Ohio  Enviromnental 
Council,  Rivers  Unlimited,  and  the  Ohio 
Sierra  Club.  EPA  intends  to  address  any 
'    potential  need  on  OEPA's  part  to 
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improve  implementation  of  its  PSD 
rules  through  EPA's  ongoing  review  of 
OEPA's  program.  See  Draft  Report  on 
U.S.  EPA  Review  of  Ohio 
Environmental  Programs,  August  30, 
2001,  United  States  Environmental 
Protection  Agency.  Any  concerns  that 
USEPA  finds  as  a  result  of  this  review 
will  be  addressed  through  the  process  of 
the  aforementioned  review. 

Today's  approval  only  addresses 
whether  or  not  specific  provisions  of 
Ohio's  administrative  code  meet  the 
Federal  CAA  criteria  for  an  NSR 
program,  and  does  not  address  any 
issues  regarding  how  the  code  is,  or  will 
be,  applied  or  enforced  by  Ohio.  We 
believe  that  the  submitted  rules  meet 
the  criteria  for  approval  under  the  CAA 
and  no  particular  findings  or 
conclusions  pertaining  to  the  EPA 
petition  review  should  be  inferred  from 
today's  approval. 

(2)  The  public  participation  process  in 
Ohio  is  flawed,  and  should  be  corrected 
before  approval  of  Ohio's  rules. 

Response:  The  submitted  rules 
comply  with  Federal  NSR  requirements 
for  public  participation  under  the  CAA. 
Any  concerns,  if  any,  that  U.S.  EPA  may 
have  with  Ohio's  public  participation 
process  under  Ohio's  PSD  program  will 
be  addressed  through  the  ongoing 
review  of  Ohio's  program.  See  response 
to  comment  #1. 

(3)  The  approval  should  be  withheld 
because  OEPA  does  not  have  a  training 
program  that  ensures  a  minimum  level 
of  training  and  consistency  across  the 
state,  and  because  it  currently  has  a  very 
high  level  of  vacancies  with  no  system 
in  place  to  expeditiously  fill  those 
vacancies. 

Response:  The  submitted  rules 
comply  with  Federal  NSR  requirements 
under  the  CAA.  Any  concerns,  if  any, 
that  U.S.  EPA  may  have  with  the  level 
of  vacancies  under  Ohio's  PSD  program 
will  be  addressed  through  the  ongoing 
review  of  Ohio's  program.  See  response 
to  comment  #1 . 

(4)  The  approval  would  take  OEPA's 
NSR  permitting  activities  from  Federal 
scrutiny  and  move  appeal  jurisdiction 
from  EPA  to  OEPA.  Such  transitions 
remove  Federal  saiety  measures. 

Response:  Under  tne  Clean  Air  Act, 
this  approval  will  not  change  our  level 
of  scrutiny  of  OEPA's  permitting 
activities.  We  will  retain  oversight  over 
OEPA's  NSR  program,  and  will  continue 
to  require  public  involvement  in  the 
program.  The  approval  will  also  have  no 
effect  on  appeal'  jurisdiction  because 
nonattainment-area  permits  can  only  be 
appealed  through  the  State. 

(5)  The  approval  should  incorporate 
by  reference  all  currently  outstanding 
SIP  changes,  rather  than  merely  on  the 


March  1,  1996,  revision  request  and 
several  subsequent  revisions. 

Response:  This  final  approval  does 
not  address  SIP  changes  dated  after 
August  19, 1999,  because  those  changes 
have  not  been  subjected  to  public 
noUce.  This  approval  only  addresses  the 
following:  (1)  All  nonattainment  NSR 
SIP  changes  dated  on  or  before  April  21, 
1998,  which  were  made  available  for 
public  comment  in  the  April  22,  1996, 
proposal  for  conditional  approval  and 
the  February  21,  2002,  proposed 
approval;  (2)  The  August  19,  1999,  SIP 
changes  for  public  notice  procedures 
pertaining  to  both  attainment  and 
nonattainment-area  permits,  which  were 
made  available  for  public  comment  in 
the  February  21,  2002,  proposed 
approval.  For  SEP  changes  dated  after 
August  19,  1999,  we  will  take  a  separate 
action  to  ensure  that  the  public  is  given 
proper  opportunity  to  comment  on 
those  changes. 

(6)  In  the  definition  for  "major 
stationary  source,"  the  submitted  rules 
exclude  pollutants  regulated  under  CAA 
section  1 1 2  for  attainment-area  sources 
subject  to  100-ton-per-year  thresholds, 
while  Federal  regulations  do  not 
provide  for  such  an  exclusion. 

Response:  CAA  section  112  is  a 
separate  program  and  is  not  regulated 
through  NSR.  NSR  does  not  require  the 
application  of  100-ton-per-year 
thresholds  to  section  112  pollutants.  In 
fact,  CAA  section  112(b)(6)  prohibits  the 
application  of  Prevention  of  Significant 
Deterioration  (PSD)  rules  to  the  section 
112  pollutants.  Therefore,  the  rule  that 
is  the  subject  of  this  comment,  OAC 
3745-31-01  (SS).  is  consistent  with  the 
Federal  definition. 

(7)  OEPA's  definition  for  "major 
stationary  source"  is  provided  for 
attaiiunent  and  nonattainment  areas,  but 
not  for  unclassified  areas. 

Response:  As  is  inferred  from  the 
equal  treatment  of  attainment  and 
imclassified  areas  in  40  CFR 
52.2l(b)(14)(iii)(a),  52.2l{b)(15)(i),  and 
52.21(i)(3),  the  Federal  definition  for 
"major  stationary  source"  applies  to 
unclassified  areas  and  attainment  areas 
equally.  We  interpret  the  submitted 
OEPA  rule,  OAC  3745-31-01  (SS),  to 
carry  the  same  inference.  Therefore, 
"major  stationary  soiuce"  need  not  be 
defined  separately  for  unclassified 
areas. 

(8)  In  determining  whether  there  has 
been  a  net  emissions  increase,  the 
submitted  rules  limit  the  consideration 
of  fugitive  emissions  to  those  source 
categories  having  100-ton-per-year 
thresholds.  The  Federal  regulations 
have  no  such  limitation. 

Response:  We  disagree  that  the 
Federal  regulations  have  no  such 


limitation.  Under  40  CFR 
51.165(a)(l){iv)(C)  and  51.165(a)(4), 
State  rules  may  exempt  fugitive 
emissions  from  consideration  for  a 
major  source  or  major  modification 
unless  the  source  belongs  to  one  of  the 
source  categories  having  100-ton-per- 
year  thresholds  or  the  source  is  subject 
to  section  111  (New  Source  Performance 
Standards)  and  section  112  (National 
Emissions  Standards  for  Hazardous  Air 
Pollutants)  of  the  Clean  Air  Act.  The 
Ohio  rule,  OAC  3745-31-01  (RR)  is 
consistent  with  the  Federal  rules. 

(9)  In  the  submitted  rules,  the  use  of 
alternative  fuel  or  raw  material  is 
exempted  from  the  definition  of  "major 
modification"  if  the  source  was  capable 
of  accommodating  it  before  December 
21,  1976.  It  also  exempts  emission 
increases  caused  by  increases  in  hours 
of  operation  or  production  rate  if  those 
increases  were  not  prohibited  by  a 
Federally  enforceable  permit  condition 
established  after  December  21, 1976. 
However,  the  Federal  regulations  set  the 
critical  date  for  both  of  these 
exemptions  at  January  6,  1975,  not 
December  21, 1976. 

Response:  This  comment  refers  to  the 
Federal  PSD  rules  at  40  CFR 
51.166(a)(2)(iii)(e)-(f),  which  apply  the 
January  6, 1975  date.  The  PSD  rules  are 
not  relevant  to  today's  approval,  which 
addresses  general  and  nonattainment 
NSR  provisions.  The  submitted  rule, 
OAC  3745-31-01(RR)(5)(a),  applies  the 
December  21, 1976,  date  required  by  the 
nonattaiiunent  NSR  rules  at 
51.165(a)(l){v)(C){5)-(6).  Therefore,  the 
Ohio  rule  is  consistent  with  the  Federal 
rule. 

(10)  In  the  definition  for  "major 
modification,"  the  submitted  rules  state 
that  alternative  fuel  or  raw  material  can 
be  used  as  long  as  "the  stationary  source 
is  approved  to  use  under  any  permit 
issued  under  this  ruling."  The  "ruling" 
to  which  this  sentence  refers  to  is 
imclear. 

Response:  We  disagree  that  the  word 
"ruling"  is  unclear  in  OAC  3745-31-  . 
01(RR)(5)(b).  hi  the  context  of  the 
definition,  "ruling"  refers  to  a  permit 
issued  imder  Ohio's  SIP. 

(11)  The  Federal  definition  for  "net 
emissions  increase"  provides  that  an 
increase  or  decrease  in  actual  emissions 
of  sulfur  dioxide,  particulate  matter,  or 
nitrogen  oxides  which  occurs  before  the 
applicable  baseline  date  is  creditable 
only  if  it  is  required  to  be  considered  in 
calculating  the  amount  of  maximum 
allowable  increases  remaining  available. 
OEPA's  version  of  this  definition, 
however,  restricts  only  the 
consideration  of  sulfur  dioxide  and 
particulate  matter  (leaving  out  nitrogen 
oxides). 
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Response:  This  comment  relates  to 
maximvun  allowable  increases  and 
baseline  dates,  which  do  not  apply  to 
the  nonattainment  rules  we  are 
approving.  They  apply,  instead,  to  the 
Ohio  attainment  rules  which  were 
conditionally  approved  on  October  10, 
2001  (66  FR  51570).  Offsets,  not 
maximum  allowable  increases,  govern 
nonattainment  areas. 

(12)  OEPA's  definition  for  "net 
emissions  increase"  fails  to  specify  that 
only  PM-10  emissions  can  be  used  to 
evaluate  the  net  increases  for  PM-10. 

Response:  We  believe  that  it  is 
inherent  in  this  rule,  OAC  3745-31- 
Ol(YY),  that  only  PM-10  emissions  can 
be  used  to  evaluate  net  PM-10 
increases.  Ohio's  rules  distinctly  set  o\it 
the  definitions  and  measuring 
procedures  of  particulate  matter  and 
PM-10  at  OAC  3745-17.  (The  rules  use 
the  term  "total  suspended  particulates" 
for  PM-10.)  The  distinctions  drawn  in 
those  rules  apply  to  the  definition  of 
"net  emissions  increase."  Therefore,  we 
do  not  believe  that  the  definition  needs 
further  clarification. 

(13)  OEPA's  definition  for  "emissions 
unit"  is  made  unclear  by  the  sentence 
"This  term  does  not  include  operations 
or  activities  that  emit  air  pollutants 
regulated  under  State  law  but  are  not 
regulated  imder  the  Clean  Air  Act." 

Response:  We  disagree  that  the 
definition  for  "emissions  unit"  is 
unclear  at  OAC  3  745-3 1-01  (AA).  Under 
the  submitted  rule,  any  operation  or 
activity  that  emits  air  pollutants 
regulated  under  the  CAA  is  an 
"emissions  unit."  The  clarifying 
sentence  serves  to  distinguish  CAA- 
regulated  emissions  units  from  those 
regulated  only  under  State  laws. 

(14)  The  Federal  definition  of  Best 
Available  Control  Technology 
specifically  includes  "fuel  cleaning  or 
treatment  or  innovative  fuel  combustion 
techniques,"  but  OEPA's  definition  lists 
only  "hiel  combustion  techniques." 

Response:  We  interpret  Best  Available 
Control  Technology  (BACT) 
requirements  to  apply  to  any  aspect  of 
fuel  combustion,  cleaning,  or  treatment 
that  affects  emissions,  and  do  not  feel 
that  the  clause  "including  fuel 
combustion  techniques','  at  OAC  3745- 
31-01(M)  excludes  any  aspect  of  BACT. 
The  clause  does  not  preclude 
technologies  beyond  fuel  combustion 
techniques  because  it  is  not  all- 
inclusive.  Therefore,  the  submitted  rule 
is  not  limiting. 

(15)  The  Federal  definition  of  "clean 
coal  technology"  restricts  it  to  the 
generation  of  electricity  or  process 
steam.  Ohio's  definition  includes,  in 
addition,  "industrial  products,"  which 


is  an  expansion  beyond  the  Federal 
standard. 

Response:  We  do  not  anticipate  that 
Ohio's  definition  at  OAC  3745-31- 
01(0)  will  be  applied  to  any  product  or 
process  that  the  Federal  definition  was 
not  intended  to  cover.  Nevertheless,  we 
will  advise  OEPA  to  change  its 
definition  to  match  the  Federal 
definition.  We  do  not  feel  that  the  minor 
difference  between  the  definitions 
warrants  disapproval. 

E.  What  Is  Today's  Action? 

In  this  rule,  EPA  approves  OEPA's 
requests  for  additions  and  revisions  to 
OAC  3745-31-21  to  3745-31-27 
submitted  on  March  1,  1996,  April  16, 
1997,  September  5, 1997,  December  4, 
1997,  and  April  21,  1998.  EPA  also 
approves  OEPA's  August  19, 1999, 
request  for  additions  to  OAC  3745-47- 
01,  3745-47-02,  3745-47-03,  3745-05, 
3745-47-07,  and  3745-47-08  (D).  EPA 
will  take  action  on  any  subsequently 
submitted  revision  requests  at  a  later 
time. 

Today's  action  will  take  effect 
immediately  upon  publication  as 
provided  for  by  the  good  cause 
exemption  of  section  553  (d)(1)  of  the 
Administrative  Procedvue  Act.  This 
'  approval  is  a  substantive  rule  that 
relieves  a  restriction  on  Ohio:  sanctions 
would  be  imposed  on  Ohio  if  the  SIP 
continued  to  lack  nonattainment  NSR 
provisions. 

Recently,  EPA  announced  new 
regulations  regarding  changes  to  the 
New  Source  Review  Program  through 
efforts  under  "New  Source  Review 
Reform".  See  http://www.epa.gov/nsr/. 
Today's  approval  of  Ohio's  NSR  SIP 
submission  does  not  address  EPA's  new 
rules  but  is  limited  to  portions  of  Ohio's 
program  under  prior  existing  rules.  EPA 
is  t^ing  no  position  today  on  whether 
Ohio  will  need  to  make  changes  to  its 
SIP  to  meet  any  new  requirements  that 
EPA  may  promulgate  as  part  of  New 
Source  Review  Reform. 

F.  Regulatory  Assessment  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affeet  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more, 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of   , 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249."  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act'  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the    • 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  nUe 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  11,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference, 
Intergovernmental  relations,  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  December  23,  2002. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,chapter  I,  title  40,  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows:  ' 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to-read  as  follows: 

Authority:  42  U.S.C.  7401— e/  seq. 

Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  by 
adding  (c)(126)  to  read  as  follows: 

§  52. 1 870    Identification  of  plan. 

***** 

(c)  *   *   * 

(126)  On  March  1,  1996.  and  several 
subsequent  dates,  Ohio  submitted 
revisions  to  its  Permit  to  Install  rules  as 


a  revision  to  the  State  implementation 
plan. 

(i)  Incorporation  by  reference. 

(A)  Ohio  Administrative  Code  (OAC) 
Rule  3745-31-21,  effective  April  27, 
1998;  OAC  Rules  3745-31-22  through 
3745-31-27,  effective  April  12,  1996; 
OAC  Rules  3745-47-01.  3745-47-2, 
and  3745-47-03.  effective  June  30. 
1981;  OAC  Rule  3745-47-05,  effective 
June  30. 1981;  OAC  Rule  3745-47-07. 
effective  June  30.  1981;  and  OAC  Rule 
3745-47-08(0).  effective  August  10. 
1999. 

(FR  Doc.  03-3.36  Filed  1-9-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[INI  48-1  a;  FRL-7436-2] 

Redesignation  and  Approval  and 
Promulgation  of  Indiana 
Implementation  Plans 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  redesignating  Lake 
County.  Indiana,  to  attainment  for 
particulate  matter  with  a  nominal 
aerodynamic  diameter  of  10  microns  or 
less  (PMio).  EPA  also  approves  Indiana's 
plan  for  continuing  to  attain  the  PMio 
standards.  Indiana  requested  these 
actions  on  September  25,  2002.  In  taking 
this  action.  EPA  concludes  that  this  area 
is  meeting  the  national  standards  for 
PMio  and  has  acceptable  plans  for 
assuring  continued  attaiimient. 
DATES:  This  rule  is  effective  on  March 
11.  2003.  unless  the  EPA  receives 
relevant  adverse  written  comments  by 
February  10.  2003.  If  EPA  receives 
adverse  comment,  we  will  publish  a 
timely  withdrawal  of  the  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Send  comments  to:  J.  Elmer 
Bortzer.  Chief,  Regulation  Development 
Section.  Air  Programs  Branch  (AR-18J). 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

Copies  of  the  State's  submittal  are 
available  for  inspection  at  the  following 
address:  (We  recommend  that  you 
telephone  John  Summerhays  at  (312) 
886-6067  before  visiting  the  Region  5 
Office.) 

U.S.  Enviroimiental  Protection 
Agency.  Region  5.  Air  and  Radiation 
Division  (AR-18J),  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Regulation  Development 
Section.  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency. 
Region  5.  Chicago,  Illinois  60604,  (312) 
886-6067. 

SUPPLEMENTARY  INFORMATION:  This 
supplementary  information  section  is 
organized  as  follows: 

I.  Review  of  Redesignation  Request 

A.  Background 

B.  Review  Under  Statutory  Criteria 

1.  Has  the  Area  Attained  the  Standards? 

2.  Has  EPA  Fully  Approved  the  Applicable 
Implementation  Plan? 

3.  Is  Attainment  Due  to  Permanent  and 
Enforceable  Emission  Reductions? 

4.  Does  the  Maintenance  Plan  Assure 
Continued  Attainment? 

5.  Has  the  State  Met  the  Requirements  of 
Section  110  and  Part  D? 

II.  Rulemaking  Action 

III.  Administrative  Requirements 

L  Review  of  Redesignation  Request 

A.  Background 

On  November  6, 1991,  EPA  published 
a  nonattairunent  designation  for 
northern  Lake  County  for  the  PMm 
standards  as  given  in  Title  40  of  the 
Code  of  Federal  Regulations  §  50.6  (40 
CFR  50.6).  1  (See  designations  in  40  CFR 
81.315.)  These  standards  include  a 
standard  for  aimual  average 
concentrations  and  a  standard  for  24- 
hour  average  concentrations.  The  area 
designated  nonattainment  included  the 
cities  of  Gary,  East  Chicago.  Hammond, 
and  Whiting.  On  September  25,  2002, 
Indiana  requested  that  the  PMio 
designation  in  40  CFR  81.315  for  this 
area  in  Lake  County  be  changed  from 
nonattaiimient  to  attainment.  Included 
with  this  request  were  a  summary  of 
relevant  air  quality  data,  evidence  of  the 
opportunity  for  public  review  of  this 
request  (including  a  public  hearing  held 
July  18.  2002),  and  a  discussion  of  how 
the  various  criteria  for  redesignation 
have  been  met. 

Statutory  criteria  for  redesignations 
from  nonattainment  to  attaiiunent  are 
given  in  section  107(d)(3)(E)  of  the 
Clean  Air  Act.  EPA  may  not  promulgate 
such  a  redesignation  unless:  (i)  The  area 
has  attained  the  applicable  air  quality 
standards,  (ii)  the  area  has  a  fully 
approved  State  Implementation  Plan 
(SIP)  under  section  llO(k)  of  the  Act. 


'  EPA  also  set  revised  standards  for  PMio  as  well 
as  new  standards  for  particles  nominally  2.5 
microns  and  smaller  (PM2  ?),  promulgated  on  July 
18,  1997.  and  codified  at  40  CFR  50.7.  However,  the 
Circuit  Court  of  Appeals  for  the  District  of 
Columbia  vacated  the  revised  PMio  standards 
{American  Trucking  Assoc,  v.  EPA,  175  F.3d  1027). 
EPA  has  not  promulgated  designations  for  the 
revised  PMio  standards.  Today's  action  addresses 
the  1987  PMio  standards  in  40  CFR  50.6.  for  which 
designations  remain  in  effect  in  40  CFR  part  81. 
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(ill)  EPA  has  determined  that  the 
improvement  in  air  quality  in  tlie  area 
is  due  to  permanent  and  enforceable 
emission  reductions,  (iv)  EPA  has 
determined  that  the  maintenance  plan 
for  the  area  has  met  all  of  the 
requirements  of  section  175A  of  the  Act, 
and  (v)  the  state  has  met  all 
requirements  applicable  to  the  area 
imder  section  110  and  part  D  of  the  Act. 

EPA  has  issued  a  variety  of  relevant 
guidance'memoranda  interpreting  the 
statutory  criteria  for  redesignations  and 
maintenance  plans,  most  notably 
including  a  memorandmn  dated 
September  4, 1992,  signed  by  the 
Director  of  EPA's  Office  of  Air  Quality 
Planning  and  Standards.  In  addition, 
regulations  governing  the  evaluation  of 
PMio  monitoring  data  are  in  appendix  K 
to  40  CFR  part  50. 

B.  Review  Under  Statutory  Criteria 

I.  Has  the  Area  Attained  the  Standards? 

Title  40  CFR  part  50,  appendix  K 
provides  for  evaluating  three  years  of 
representative  monitoring  data.  Indiana 
monitors  PMio  concentrations  at 
numerous  locations  in  Lake  Coimty. 
Detailed  results  of  this  monitoring  are 
available  in  EPA's  Air  Quality  System 
(AQS)  and  on  the  Internet  at  http:// 
www.epa.gov/air/data/.  Indiana's 
submittal  siunmarizes  these  air  quality 
data. 

For  the  most  recent  three  calendar 
years,  i.e.,  1999  to  2001,  Indiana 
collected  PMm  air  quality  data  at  five 
monitoring  locations,  including 
locations  in  Gary,  Hammond,  and  East 
Chicago,  where  emissions  are  highest 
$nd  the  highest  concentrations  are 
expected.  All  sites  recorded  annual 
average  concentrations  below  the 
annual  average  standard  in  all  three 
years.  Four  of  the  five  sites  also 
recorded  no  exceedances  of  the  24-hour 
standard  and  thus  clearly  meet  this 
standard.  However,  the  fifth  site,  located 
in  Gary  at  201  Mississippi  Street  near 
the  USX  steel  mill,  recorded  three 
Bxceedances  in  the  1999  to  2001  period. 
Thus,  further  analysis  is  necessary  to 
determine  whether  this  site  meets  the 
24-hour  standard. 

The  procedines  in  appendix  K  to  40 
CFR  part  50  for  assessing  compliance 
fwith  the  24-hour  standard  estimate  the 
number  of  days  per  year  that  the  site  is 
expected  to  exceed  the  level  of  the 
standard  (150  micrograms  per  cubic 
meter).  If  a  monitoring  site  collects 
complete  information,  the  number  of 
expected  exceedances  is  simply  equal  to 
the  number  of  measured  exceedances. 
However,  if  data  from  a  monitor  are 
missing  or  inadequate  for  one  or  more 
days,  these  procedures  provide  for  the 


assessment  of  the  additional  number 
(potentially  fi-actional)  of  additional 
exceedances  estimated  to  have  occurred 
on  unmonitored  or  inadequately 
monitored  days.  The  niunber  of 
expected  exceedances  is  then  the  siun  of 
the  number  of  measured  exceedances 
plus  the  additional  inferred  number  of 
exceedances  expected  for  immonitored 
or  inadequately  monitored  days.  The 
number  of  expected  exceedances  is  thus 
the  likely  total  number  of  exceedances 
that  a  monitor  would  have  recorded  had 
it  obtained  complete  data. 

Since  PMio  concentrations  often  vary 
by  season,  appendix  K  provides  for 
estimation  of  expected  exceedances 
separately  for  each  quarter  year.  A 
location  is  attaining  the  standard  if  the 
monitor  has  a  three-year  average 
number  of  expected  exceedances 
(rounded  to  the  nearest  tenth)  of  1.0  or 

less. 

The  above  Gary  monitor  recorded  two 
exceedances  in  1999,  no  exceedances  in 
2000,  and  one  exceedance  in  2001.  The 
exceedances  in  1999  both  occiured  in 
the  last  quarter.  The  monitor  at  this  site 
is  a  continuous  instrument  that  records 
hoinly  average  values.  The  data 
obtained  were  adequate  (at  least  18 
hours  per  day)  to  be  considered 
complete  for  every  day  during  the 
quarter.  Therefore,  the  number  of 
expected  exceedances  for  1999  at  this 
site  is  equal  to  the  2.0  measm«d 
exceedances.  The  year  2000  had  0.0 
expected  exceedances.  For  2001,  the 
monitor  recorded  one  exceedance  in  the 
first  quarter  out  of  87  days  with 
adequate  data;  three  days  in  the  first 
quarter  had  either  no  data  or  insufficient 
data.  This  leads  to  an  estimated 
exceedances  of  1.03,  which  rounds  to  a 
2001  expected  exceedances  value  of  1.0. 
Average  expected  exceedances  for  1999 
to  2001  then  is  1.0.  Consequently,  this 
site  is  attaining  the  standard.  More 
generally,  since  the  monitoring  includes 
representation  of  the  worst-case 
locations  in  Lake  Coimty,  EPA 
concludes  that  all  of  Lake  Coimty  is 
attaining  the  PMio  standards. 

2.  Has  EPA  Fully  Approved  the 
Applicable  Implementation  Plan? 

The  principal  relevant  element  of  the 
SIP  required  under  Part  D  of  Title  I  of 
the  Clean  Air  Act  for  Lake  County  is  a 
plan  for  attaining  the  particulate  matter 
standards.  Indiana  submitted  this 
attainment  plan  on  June  16, 1993,  with 
subsequent  supplemental  submittals. 
EPA  approved  this  attainment  plan  on 
June  15, 1995,  at  60  FR  31412.  Indiana 
submitted  separate  rules  addressing 
requirements  for  nonattainment  area 
new  source  review;  EPA  approved  these 
rules  as  satisfying  applicable 


requirements  on  October  7, 1994,  at  59 
FR  51 108.  While  Clean  Air  Act  section 
172(c)(9)  identifies  a  requirement  for 
contingency  plans,  EPA  has  concluded 
that  areas  that  are  attaining  the 
standards  need  not  submit  such 
contingency  plans.  (See  57  FR  13564, 
published  April  16, 1992.)  This  reflects 
EPA's  view  diat  contingency  plans 
under  section  172(c)(9)  are  designed  to 
address  the  possibility  of  an  area  failing 
to  achieve  the  expected  air  quality 
improvement,  that  the  need  for  such 
plans  no  longer  exists  after  an  area 
attains  the  standard,  and  that  an  area 
that  has  attained  the  standard  and  has 
a  maintenance  plan  can  rely  on  the 
contingency  plans  in  the  maintenance 
plan  to  address  any  recurrence  of 
violations.  Thus,  EPA  concludes  that  it 
has  approved  all  required  SIP  elements 
for  the  Lake  County  particulate  matter 
nonattainment  area. 

3.  Is  Attainment  Due  to  Permanent  and 
Enforceable  Emission  Reductions? 

Indiana's  SIP  requires  permanent 
emission  reductions  at  a  wide  range  of 
facilities  including  those  facilities  that 
Indiana's  modeling  has  demonstrated  to 
be  the  key  contributors  to  prior  air 
quality  problems.  The  emission 
reductions  result  ft-om  installation  of  air 
pollution  control  equipment  to  capture 
and  control  particulate  matter  that  was 
previously  emitted.  The  reductions  also 
result  from  ongoing  measures  to  reduce 
emissions  from  plant  roadways  and 
storage  piles.  Enforceable  emission 
limits  adopted  in  Title  326  Indiana 
Administrative  Code  Article  6  and 
approved  by  EPA  (as  compiled  at  http:/ 
/www.epa  .gov/region5 /air/sips/ 
sips.htm)  assure  the  permanence  of 
these  emission  reductions.  EPA  thus 
concludes  that  permanent  and 
enforceable  emission  reductions  have 
enabled  this  county  to  attain  the 
standards. 

4.  Does  the  Maintenance  Plan  Assure 
Continued  Attainment? 

Under  section  175  A  of  the  Clean  Air 
Act,  maintenance  plans  must 
demonstrate  continued  attainment  of 
the  standards  for  10  years  after  the 
redesignation.  Thus,  Indiana 
.  demonstrated  maintenance  through 
2012.  This  demonstration  focused  on 
industrial  sources,  especially  steel  mills, 
■which  were  the  predominant  cause  of 
prior  nonattainment  in  Lake  County. 
Indiana  compiled  estimates  of  industrial 
source  emissions  for  1999  and 
anticipated  emissions  for  2012, 
projecting  a  21  percent  decline  in 
emissions  during  that  period.  This 
indicates,  in  turn,  that  the  area  can  be 
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expected  to  continue  to  attain  the 
standards  over  the  next  10  years. 

In  addition,  the  attainment  plan  that 
EPA  approved  in  1995  constitutes 
further  evidence  that  Lake  County  can 
be  expected  to  maintain  the  standards. 
This  plan  reflected  maximiun  allowable 
emissions.  By  relying  on  an  inventory  of 
maximum  allowable  emissions  from  the 
most  significant  sources  of  particulate 
matter  emissions  in  the  area,  the 
attainment  plan  demonstrated  that  the 
area  would  achieve  and  maintain 
attainment  even  if  the  soiu-ces  operated 
at  maximum  capacity.  This  suggests  that 
Lake  Comity  can  be  expected  to 
maintain  the  standards  permanently 
unless  background  impacts,  particularly 
from  area  sources  such  as  home  heating 
and  motor  vehicles,  increase 
significantly.  Trends  in  home  heating 
emissions  can  be  deduced  from  trends 
in  population,  which  in  Lake  County 
has  essentially  remained  unchanged  in 
the  last  five  years  and  can  be  expected 
to  remain  essentially  unchanged  in  the 
next  10  years  as  well.  Motor  vehicle 
emissions  can  be  expected  to  decline, 
particularly  as  a  result  of  new 
regulations  reducing  sulfur  content  of 
motor  fuels  and  requiring  lower 
emissions  from  both  gasoline  and  diesel 
vehicles.  Backgroiuid  concentrations  of 
PM|()  transported  into  the  area  can  also 
be  expected  to  decline  as  a  result  of 
sulfur  dioxide  emission  reductions  from 
the  acid  rain  program.  These  factors 
suggest  that  Lake  County  can  be 
expected  to  maintain  the  standards 
through  2012  and  beyond. 

Maintenance  plans  must  include 
contingency  measures  in  case  violations 
of  the  air  quality  standards 
unexpectedly  arise.  Indiana  has  adopted 
a  rule  for  contingency  planning  in  326 
Indiana  Administrative  Code  6-1-11.2, 
which  EPA  approved  on  October  1 1 , 
2002,  at  67  FR  63268.  This  rule  provides 
two  levels  of  response,  depending  on 
the  severity  of  the  air  quality  problem. 
A  "Level  11"  response  occurs  when  a 
year's  second  high  concentration  in  the 
area  exceeds  140  micrograms  per  cubic 
meter.  In  this  case,  the  State  would 
assess  what  controls  need  to  be 
implemented  to  avoid  violations  of  the 
standard.  A  "Level  I"  response  occurs 
when  a  violation  occurs  (excluding 
circumstances  where  the  violation  is 
attributable  to  an  exceptional  event, 
malfunction,  or  noncompliance).  In  this 
case,  the  State  assesses  the  origins  of  the 
violation  and  adopts  any  necessary 
control  measures  within  18  months. 
EPA  believes  that  these  provisions 
satisfy  the  requirements  for  contingency 
measures  as  part  of  Indiana's 
maintenance  plan  for  particulate  matter 
for  Lake  County. 


Maintenance  plans  must  also  include 
commitments  to  continued  air  quality 
monitoring  and  to  submittal  of  a 
reassessment  of  maintenance  in  8  years. 
Indiana  commits  in  its  submittal  to 
continue  monitoring  PMio 
concentrations  in  accordance  with  its 
current  monitoring  plan.  The  core 
elements  of  Indiana's  maintenance  plan 
are  permanent  and  will  likely  assure 
permanent  maintenance,  but  the  State 
nevertheless  explicitly  committed  to 
submit  the  necessary  additional 
maintenance  plan  in  8  years. 

EPA's  guidance  memorandum  of 
September  4,  1992,  identifies  various 
additional  recommended  features  of 
maintenance  plans.  Many  of  these 
recommended  features  are  not  germane 
to  pollutants  like  PMio  in  areas  like 
Lake  County  that  have  plans  showing 
attainment  even  with  key  sources 
emitting  their  maximum  allowable 
emissions.  Indiana  nevertheless 
included  these  features  in  its 
maintenance  plan. 

EPA's  guidance  states  that  "The  State 
should  develop  an  attainment  emission 
inventory  to  identify  the  level  of 
emissions  in  the  area  which  is  sufficient 
to  attain  the  NAAQS."  (Section  5a) 
Attainment  for  PMio  in  Lake  Coimty  is 
assured  not  by  limiting  total  emissions 
for  the  area  to  one  specific  level,  but 
rather  by  defining  allowable  emissions 
for  each  location  in  the  area  and 
assuring  that  emissions  for  each  location 
are  at  or  below  the  allowable  levels. 
Thus,  the  best  "attainment  emission 
inventory"  for  Lake  County  is  the 
inventory  of  allowable  emissions  that 
Indiana  used  in  its  modeled  attainment 
demonstration.  Nevertheless,  Indiana 
also  provided  estimates  of  more  recent 
actual  emissions. 

Indiana  has  complied  with  the 
"Maintenance  Demonstration  and 
Monitoring  Network"  requirements  of 
EPA's  guidance  of  September  4,  1992 
(sections  5b  and  c),  as  addressed  above. 
Indiana  satisfied  the  "Verification  of 
Continued  Attainment"  requirement 
(section  5d)  by  periodically  examining 
the  air  quality  data  that  it  will  continue 
to  collect.  Finally,  Indiana  has  satisfied 
the  "Contingency  Plan"  requirements 
(section  5e),  as  addressed  above.  Thus, 
Indiana  has  satisfied  all  requirements 
for  this  maintenance  plan. 

5.  Has  the  State  Met  the  Requirements 
of  Section  110  and  Part  D? 

As  noted  in  the  rulemaking  on 
Indiana's  particulate  matter  plan  cited 
above,  published  on  June  15,  1995,  at  60 
FR  31412,  Indiana  has  met  the 
requirements  of  section  110  and  Part  D 
with  respect  to  particulate  matter 
planning  in  Lake  County.  That 


rulemaking  focused  on  Indiana's  plan 
for  attaining  the  particulate  matter 
standards  in  Lake  County,  which  is  the 
most  significant  relevant  requirement 
under  section  110  and  Part  D.  That 
rulemaking  also  addressed  related 
requirements  for  reasonably  available 
control  measiu-es  and  for  reasonable 
further  progress.  Indiana  was  not 
required  to  address  transportation 
conformity  for  particulate  matter 
because  transportation  sources  are  not 
significant  contributors  to  PMio 
concentrations  in  Lake  County. 

II.  Rulemaking  Action 

EPA  is  redesignating  Lake  County, 
Indiana,  to  attainment  for  PMio.  In 
addition,  EPA  is  approving  Indiana's 
maintenance  plan  for  this  area. 

Clean  Air  Act  section  107(d)(3)(E) 
identifies  five  prerequisites  for 
redesignation  of  areas  from 
nonattainment  to  attainment.  EPA 
concludes  that  these  criteria  are  met 
with  respect  to  PMio  in  Lake  County. 

EPA  is  publishing  these  actions 
without  a  prior  proposal  because  we 
view  these  as  noncontroversial  actions 
and  anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
redesignation  and  maintenance  plan  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  on  March  1 1 ,  2003 
without  further  notice  unless  we  receive 
relevant  adverse  written  comment  by 
February  10,  2003.  If  the  EPA  receives 
adverse  comment,  we  will  publish  a 
final  rule  informing  the  public  that  this 
rule  will  not  take  effect.  We  will  address 
all  public  comments  in. a  subsequent 
final  rule  based  on  the  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  these 
actions  must  do  so  at  this  time. 

III.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  changes 
the  attainment  status  of  a  portion  of  a 
county  and  imposes  no  additional 
requirements.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
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Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  does  not  impose  any  additional 
enforceable  duty,  it  does  not  contain 
any  imfunded  mandate  or  significantly 
or  uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

This  nile  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  request  to  change  the 
attainment  status  of  an  area,  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  fi'om  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

Indiana's  request  for  redesignation 
did  not  include  any  additional 
limitations  on  sources,  and  thus 
provided  no  opportunity  to  use 
voluntary  consensus  standards  (VCS). 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 

272  note)  do  not  apply.  This  rule  does 


not  impose  an  information  collection   • 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Eliforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  March  11,  2003. 
FiUng  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  ofSub)ects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovermental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Indiana— PM-10 


Designated  area 


40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  December  23,  2002.  ^  . 

David  A.  Ullrich. 
Acting  Regional  Administrator,  Region  5. 

Chapter  1,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  «  seq. 

Subpart  P — Indiana 

2.  Section  52.776  is  amended  by 
removing  and  reserving  paragraph  (j) 
and  adding  paragraph  (r)  to  read  as 
follows: 

§  52.776    Control  strategy:  Particulate 
matter. 


(j)  [Reserved] 

***** 

(r)  Approval— EPA  is  approving  the 
PMio  maintenance  plan  for  Lake  County 
that  Indiana  submitted  on  September 
25,  2002. 


PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Section  81 .315  is  amended  by 
revising  the  particulate  matter  table 
entry  to  read  as  follows: 

§81.315    Indiana. 


Lake  County:  Cities  of  East  Chicago,  Hammond,  Whiting,  and  Gary  

Vemiillion  County:  Part  of  Clinton  Township,  Unclassifiable  including  sec- 
tions 15,  16,  21,  22,  27,  28,  33,  and  34. 
Rest  of  State  


Designation 


Date 


03/11/03 
10/27/97 

11/15/90 


Type 


Attainment. 
Attainment. 

Unclassifiable. 


Classification 


Date 


Type 


im  Doc.  03-282  Filed  1-9-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  403,  416,  418,  460,  482, 
483,  and  485 

[CMS-3047-F] 

RiN  0938-AK35 

Medicare  and  Medicaid  Programs;  Fire 
Safety  Requirements  for  Certain  Health 
Care  Facilities 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the  fire 
safety  standards  for  hospitals,  long-term 
care  facilities,  intermediate  care 
facilities  for  the  mentally  retarded, 
ambulatory  surgery  centers,  hospices 
that  provide  inpatient  services,  religious 
nonmedical  health  care  institutions, 
critical  access  hospitals,  and  Programs 
of  All-Inclusive  Care  for  the  Elderly 
facilities.  Fiuther,  this  final  rule  adopts 
the  2000  edition  of  the  Life  Safety  Code 
and  eliminates  references  in  our 
regulations  to  all  earlier  editions. 
DATES:  Effective  Date:  These  regulations 
are  effective  on  March  11,  2003.  The 
incorporation  by  reference  of  certain 
publications  in  this  rule  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
March  11,  2003. 

Compliance  Dates:  All  health  care 
facilities  referenced  in  this  rule  must 
comply  with  the  requirements  of  this 
final  rule  on  September  11,  2003,  except 
that  comphance  with  §  403.744(c), 
§  416.44(b)(4),  §  418.100(d)(4). 
§ 460.72(b)(3),  §482.41(b)(l){iv), 
§ 483.70(a)(4),  §483.470(j)(2)(iii),  and 
§  485.623(d)(5)  is  not  required  until 
March  13.  2006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mayer  Zimmerman.  (410)  786-6839, 
James  Merrill.  (410)  786-6998.  or 
Tamaxa  Syrek  Jensen,  (410)  786-3529. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Life  Safety  Code 

The  Life  Safety  Code  (LSC)  is  a 
compilation  of  fire  safety  requirements 
for  new  and  existing  buildings  and  is 
updated  and  published  every  3  years  by 
the  National  Fire  Protection  Association 
(NFPA).  a  private,  nonprofit 
organization  dedicated  to  reducing  loss 
of  life  due  to  fire.  The  Medicare  and 
Medicaid  regulations  have  historically 
incorporated  by  reference  these 
requirements  along  with  Secretarial 


waiver  authority.  The  statutory  basis  for 
incorporating  NFPA's  LSC  for  our 
providers  is  under  the  Secretary's 
general  rulemaking  authority  at  sections 
1102  and  1871  of  the  Social  Security 
Act. 

We  have  not  updated  the  LSC 
regulations  for  several  years.  We 
published  a  proposed  rule  in  the 
Federal  Register  on  August  1,  1990  (55 
FR  31196)  proposing  to  eliminate  the 
use  of  the  1967  and  1973  editions  of  the 
LSC.  In  the  August  1990  proposed  rule, 
hospitals,  nursing  homes,  and 
intermediate  care  facilities  for  the 
mentally  retarded  (ICFs/MR)  would  be 
required  to  comply  with  either  the  1981 
or  1985  editions  of  the  LSC.  depending 
on  the  date  the  provider  entered  the 
program.  The  proposed  rule  did  not 
include  ambulatory  surgery  centers 
(ASCs),  hospices,  or  end-stage  renal 
disease  (ESRD)  facilities.  The  August 
1990  proposed  rule  also  made  no 
reference  to  the  Program  of  the  All- 
inclusive  Care  for  the  Elderly  (PACE) 
facilities.  Critical  Access  Hospitals,  and 
religious  nonmedical  health  care 
institutions  (RNHCIs)  because  these 
provider  and  supplier  types  did  not 
exist  when  we  published  the  August 
1990  proposed  rule. 

On  October  26.  2001 .  we  published  a 
proposed  rule  proposing  to  withdraw 
the  August  1. 1990  proposed  rule 
because  the  NFPA  published  four  new 
editions  of  the  LSC  since  the 
publication  of  our  August  1990 
proposed  rule.  Some  accrediting 
organizations  had  adopted  the  1997 
edition  of  the  LSC.  The  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO) 
which  accredits  over  4.000  hospitals,  as 
well  as  ASCs,  long-term  care  (LTC) 
facilities,  and  hospices  that  provide 
inpatient  services  has  adopted  the  1997 
edition  of  the  LSC.  We  had  to  update 
our  requirements  to  a  more  recent 
edition  of  the  LSC  because  the  1985 
edition  of  the  LSC  had  been  superseded 
by  later  editions  which  incorporated  the 
latest  technology  in  fire  protection. 

B.  The  Proposed  Rule  of  October  26, 
2001  (66  FR  54179) 

The  2000  edition  of  the  LSC  includes 
new  provisions  that  we  believe  are  vital 
to  the  health  and  safety  of  all  patients 
and  staff.  The  term  "patient"  represents 
the  population  in  each  of  the  provider- 
types  discussed  in  this  rule.  We 
proposed  not  to  grandfather  any  facility 
under  these  new  provisions  because  the 
provisions  would  not  impose  an  undue 
burden.  Oiu'  intention  is  to  ensure  that 
patients  and  staff  continue  to  experience 
the  highest  degree  of  fire  safety  possible. 


In  the  past,  oiu-  authority  to  grant 
waivers  was  critical  to  our  ability  to 
continuously  improve  fire  safety  in  the 
Medicare  and  Medicaid  programs  and 
not  impose  an  undue  burden  on 
providers.  The  Secretary  has  broad 
authority  to  grant  waivers  to  hospitals 
under  section  1861(e)(9)(C)  of  the  Act, 
and  to  LTC  facilities  under  sections 
1819(d)(2)(B)  and  1919(d)(2)(B)  of  the 
Act.  For  all  other  providers  we  have 
authority  under  the  Secretary's  general 
rulemaking  authority  to  establish 
specific  health  and  safety  standards  as 
well  as  under  section  1871  of  the  Act. 
The  proposed  rule  allows  the  Secretary 
to  grant  waivers  on  a  case-by-case  basis 
if  specific  provisions  of  the  LSC  would 
result  in  unreasonable  hardship  on  the 
provider,  and  if  the  safety  of  patients 
would  not  be  compromised.  "The 
Secretary  may  also  accept  a  State's  fire 
and  safety  code  instead  of  the  LSC  if  the 
State's  fire  and  safety  code  adequately 
protects  patients.  Further,  the  NFPA's 
Fire  Safety  Evaluation  System  (FSES), 
an  equivalency  system,  provides 
alternatives  to  meeting  various 
provisions  of  the  LSC,  thereby  achieving 
the  same  level  of  fire  protection  as  the 
LSC. 

In  addition  to  the  development  of  a 
proposed  rule  to  adopt  the  2000  edition 
of  the  LSC,  we  planned  to  propose  a 
more  efiicient  process  that  allows  us  to 
adopt  future  editions  of  the  LSC  in  a 
more  timely  manner.  We  explored 
incorporating,  by  reference,  the  NFPA 
LSC  without  specific  dates  in  the 
regulations  text  and  publishing  a 
Federal  Register  notice,  instead  of  a 
proposed  rule.  We  worked  closely  with 
the  Office  of  the  Federal  Register  (OFR) 
staff  on  our  draft  proposed  approach; 
however,  it  has  become  clear  that 
adoption  of  multiple  successive  editions 
of  the  LSC  via  reference  is  not  possible. 
Changes  in  future  editions  of  the  LSC 
may  be  substantial,  necessitating  that 
we  go  through  a  proposed  rule  and 
public  comment  period.  Moreover,  we 
cannot  automatically  incorporate 
successive  versions  of  the  LSC  because 
of  the  statutory  restrictions  of  5  U.S.C.  ' 
section  552(a)  and  accompanying 
regulations  at  1  CFR  part  51.  All  LSC 
editions  we  adopt  must  include  a 
specific  edition  and  a  copy  of  the 
edition  cited  must  be  on  file  at  the  OFR. 

II.  Provisions  of  the  Proposed 
Regulations 

A.  General  Description 

In  the  October  26,  2001  proposed  rule, 
we  proposed  to  (1)  require  that  all 
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providers  and  suppliers  meet  the 
provisions  of  the  2000  edition  of  the 
LSC  with  certain  exceptions;  and  (2) 
remove  references  to  all  previous 
editions  of  the  LSC. 

B.  The  2000  Edition  of  the  Life  Safety 
Code 

Some  requirements  in  the  2000 
edition  of  the  LSC  are  substantially 
different  than  earlier  LSC  editions.  We 
solicited  public  comments  regarding 
whether  to  adopt  Chapter  5,  ' 
"Performance  Based  Option."  of  the 
LSC.  Specifically,  we  wanted  to  know 
(1)  whether  health  care  facilities  are 
using  performance  based  design;  and  (2) 
what  benefits  the  faciUty  receives  by 
using  performance  based  design. 

The  LSC  fire  safety  goals  establish 
outcomes  to  be  achieved  with  regard  to 
fire  safety.  These  overall  outcomes  are 
communicated  through  specific 
requirements  in  the  LSC.  The 
performance  based  design  option 
translates  fire  safety  goals  into 
performance  objectives  and  performance 
criteria.  Performance  based  design 
establishes  broad  goals  and  objectives 
with  a  team  effort.  The  performance 
based  design  is  applied  to  make  the 
building  safe  as  well  as  functional.  The 
design  is  specific  to  the  building. 
Computer  fire  models  and  other 
calculation  methods  are  used  in 
combination  with  the  building  design 
specifications,  specified  fire  scenarios 
and  assumptions  to  calculate  the  overall 
performance  criteria  and  whether  it 
meets  the  fire  life  safety  goals  and  is  in 
compliance  with  the  intent  of  the  LSC. 

In  the  October  2001  proposed  rule,  we 
proposed  not  to  adopt  the  roller  latch 
provision  in  chapter  19,  "Existing 
Health  Care  Occupancies,"  section 
19.3.6.3.2  (exception  No.  2),  of  the  LSC 
for  any  facility.  A  roller  latch  is  a  type 
of  door  latching  mechanism  to  keep  a 
door  closed.  The  2000  edition  of  the 
LSC  prohibits  the  use  of  roller  latches 
on  corridor  doors  in  buildings  not  fully 
protected  by  an  approved  sprinkler 
system.  Exception  No.  2,  however, 
allows  for  the  use  of  roller  latches  under 
this  prohibition,  if  the  latch  can 
withstand  a  specific  level  of  force 
applied  to  it.  We  proposed  not  to  adopt 
exception  No.  2  regarding  existing  roller 

latches. 

Through  fire  investigations,  roller 
latches  have  proven  to  be  an  unreliable 
door  latching  mechanism  requiring 
extensive  on-going  maintenance  to 
operate  properly.  Many  roller  latches  in 
fire  situations  failed  to  provide  adequate 
protection  to  residents  in  their  rooms 
during  an  emergency.  Roller  latches  that 
are  not  properly  maintained  may  be  a 
danger  to  the  health  and  safety  of 


patients  and  staff.  In  addition,  we  have 
found  through  our  online  siuvey, 
certification,  and  reporting  (OSCAR) 
system  data  report  that  doors  that 
include  roller  latches  are  consistently 
one  of  oiu  most  cited  deficiencies.  In 
fact,  in  skilled  niu-sing  facilities  roller 
latches  in  corridor  doors  are 
consistently  the  number  one  cited 
deficiency  under  the  life  safety 
requirements. 

The  estimated  cost  to  remove  roller 
latches  on  existing  doors  is  $30,754,540 
($190  per  door  for  161,866  doors).  We 
derived  the  cost  estimate  from 
information  the  American  Health  Care 
Association  (AHCA)  gave  to  us. 

C.  Analysis  of  Selected  New  Provisions 
in  the  2000  Edition  of  the  Life  Safety 
Code 

In  the  October  2001  proposed  rule,  we 
provided  the  LSC  citation,  a  description 
of  the  requirement,  an  explanation  of 
why  we  believe  the  requirement  is 
critical  to  the  safety  of  beneficiaries  and 
a  brief  discussion  of  our  analysis  of  the 
burden  imposed  by  the  requirement.  We 
derived  the  cost  estimates  from 
information  the  AHCA  gave  to  us.  The 
following  are  new  provisions  in  the 
2000  edition  of  the  LSC  from  chapter  19, 
"Existing  Health  Caire  Occupancies." 

(1)  19.1.1.4.5 — Renovations, 
Alterations,  and  Modernization — This 
provision  requires  that  renovations, 
alterations,  and  modernizations  comply 
with  standards  applicable  to  new 
construction  when  possible.  Existing 
facilities  that  are  extensively  renovated 
must  meet  the  requirements  of  a  newly 
constructed  facility,  including  the 
installation  of  sprinkler  systems  in 
nonsprinklered  buildings.  The  Fire 
Analysis  &  Research  Division  of  the 
NFPA  has  shown  that  sprinklers  have 
been  the  most  important  life  safety 
system  installed  in  health  care  facilities. 
The  LSC  generally  requires  sprinkler 
systems  in  renovations,  regardless  of 
construction.  The  estimated  cost  of 
installing  sprinkler  systems  in  buildings 
that  presently  do  not  have  them  is  $2.50 
per  square  foot,  or  approximately 
$125,000  for  a  50,000  square  foot 
building.  This  requirement  is  not 
imposed  on  facilities  not  undergoing 
renovations.  Approximately  2,550 
facilities  currently  do  not  have  sprinkler 
systems.  Because  a  facility  does  not 
have  to  comply  with  this  provision 
imless  the  facility  chooses  to  renovate 
an  existing  building,  we  estimate 
approximately  128  facilities  may  be 
renovated  in  a  year.  The  total  amount  to 
implement  this  provision  would  be 
$16,000,000  annually. 

(2)  19.2.9— Emergency  Lighting— This 
provision  requires  emergency  lighting 


for  a  period  of  1  Vz  hours  in  health  care 
facilities,  enabling  those  inside  to  move 
about  safely  in  an  emergency.  We 
proposed  to  phase  in  this  requirement 
over  a  3-year  period,  to  allow  for  the 
normal  replacement  cycle  of  batteries 
used  in  emergency  lighting  systems.  We 
believe  this  phase-in  period  would  not 
adversely  impact  the  health  and  safety 
of  the  beneficiaries.  We  estimate  the 
cost  to  install  this  equipment  will  be 
$600  per  light.  Approximately  790 
existing  facilities  do  not  have 
emergency  lighting  for  1 V2  hours.  To  be 
in  compliance,  we  estimated  that  each 
building  would  need  12  emergency  light 
units  for  a  total  of  9,482  units.  The  total 
amount  to  implement  this  provision 
over  a  3-year  period  would  be 
$5,452,150  or  $1,817,383  annually. 

(3)  19.3.1— Protection  of  Vertical 
Openings — Unprotected  vertical 
openings  (for  example,  open  stairwells) 
permit  fire  and  toxic  gases  to  spread 
from  one  level  to  another  in  a  building, 
making  evacuation  difficult,  if  not 
impossible.  The  estimated  cost  of 
compliance  with  this  requirement  is 
$2,938  per  vertical  opening. 
Approximately  9,877  vertical  openings 
in  1 ,976  facilities  would  need  to  be 
upgraded  for  compliance.  Total  cost  of 
compliance  with  this  provision  is 
$29,018,626. 

(4)  19.3.4.3.2 — Emergency  Forces 
Notification— This  provision  requires 
the  fire  alarm  system  to  provide 
automatic  notification  of  a  fire  to 
emergency  forces.  This  is  of  great 
importance  to  the  protection  of  all 
patients.  Any  delay  in  the  notification  of 
fire  or  rescue  personnel  coidd  adversely 
impact  the  health  and  safety  of  patients 
and  expose  them  to  a  fire,  smoke  or 
toxic  gases  created  by  the  fire. 
Approximately  2,750  buildings  at  $900 
per  facility  would  need  to  be  connected 
to  a  fire  alarm  retransmission  system. 
The  cost  is  estimated  to  be  a  total  of 
$2,475,000. 

(5)  19.3.6.1 — Corridors— This 
provision  requires  that  all  areas  in 
nonsprinklered  buildings  be  separated 
from  the  corridor  by  corridor  walls  that 
are  fire-rated.  This  requirement,  which 
provides  a  protected  passageway  for 
movement  during  an  emergency,  is 
necessary  to  increase  the  safety  of  the 
patients.  The  cost  to  upgrade  a  facility 
to  meet  this  requirement  is  estimated  to 
be  approximately  $7,124  for  1,976 
buildings  that  currently  meet  the  1967 
LSC  and  approximately  $5,735  for  46 
buildings  meeting  the  1973  LSC.  The 
total  estimated  cost  for  compliance  is 
$14,341,000. 

(6)  19.7.5.2  &  19.7.5.3— Uphol$tered 
Furniture — These  provisions  allow 
patient-owned  furniture  to  be  brought 
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into  the  facility  without  meeting  the 
requirements  of  10.3.2(2)  and  10.3.3 
(regarding  fire  resistant  furniture)  if  a 
single  station  smoke  detector  is  placed 
in  the  sleeping  roqm  where  the  furniture 
is  located.  The  cost  to  the  facility  is 
estimated  at  $100  per  sleeping  room 
where  patient-owned  furniture  is 
located.  We  estimate  approximately 
18,498  smoke  detectors  would  need  to 
be  installed  at  a  total  cost  of  $1,849,800. 

In  the  October  2001  proposed  rule,  we 
proposed  to  retain  our  existing  authority 
to  waive  provisions  of  the  2000  edition 
of  the  LSC,  on  a  case-by-case  basis,  and 
thereby  reduce  the  exposure  to 
additional  cost  and  burden  for  those 
facilities  with  imique  situations  that 
may  justify  the  application  of  waivers. 
We  may  grant  a  waiver  for  a  specific 
LSC  rfequirement  if  (1)  We  determine 
that  the  waiver  would  not  adversely 
affect  patient  and  staff  health  and  safety; 
and  (2)  we  determine  that  it  would 
impose  an  imreasonable  hardship  on  the 
facility  to  meet  a  specific  LSC 
requirement.  Generally,  a  provider  may 
request  a  waiver  from  its  State  agency. 
The  State  agency  will  review  the  request 
and  make  a  recommendation  to  our 
appropriate  regional  office.  Our  regional 
office  will  review  the  waiver  request 
and  the  State  agency's  recommendation 
and  make  a  final  decision.  We  cannot 
grant  a  waiver  if  patient  safety  is 
compromised  in  any  way.  A  State  may 
also  request  that  the  State  fire  and  safety 
code  be  applied  to  all  its  facilities  rather 
than  the  2000  edition  of  the  LSC  we 
proposed  in  the  October  2001  proposed 
rule.  State  law  must  impose  the  State 
fire  and  safety  code.  The  State  must 
submit  the  request  to  our  appropriate     " 
regional  office.  The  regional  office  wUl 
forward  the  request  to  our  central  office 
for  a  final  determination. 

We  proposed  to  retain  our  authority  to 
apply  the  Fire  Safety  Evaluation  System 
(FSES)  as  an  alternative  approach  to 
meeting  the  requirements  of  the  LSC,  as 
well  as  accept  alternative  State  fire  and 
safety  codes  as  we  discussed  in  section 
I.B  in  the  October  2001  proposed  rule. 

D.  Discussion  of  Fire  Safety 
Requirements  for  Individual  Providers 
and  Suppliers 

In  the  October  2001  proposed  rule,  we 
proposed  changes  to  the  requirements 
that  affect  all  provider  types,  as 
described  in  sections  II.A  and  II. B  of 
this  preamble.  We  proposed  changes  for 
distinct  types  of  providers  that  include 
the  following: 

1.  Religious  Nonmedical  Health  Care 
Institutions — Benefits,  Conditions  of 
Participation,  and  Payment:  42  CFR 
403.744  Condition  of  participation:  Life 
safety  ft-om  fire. 


We  proposed  to  retain  the  provisions 
of  the  existing  interim  final  regulation 
for  RNHCIs  published  in  the  Federal 
Register  on  November  30,  1999  (64  FR 
67028),  except  as  they  conflict  with  the 
2000  edition  of  the  LSC  and  are  not 
within  the  exceptions  detailed  in 
section  II.B  of  this  preamble  (regarding 
our  exceptions  to  the  LSC). 

2.  Ambulatory  Surgery  Centers:  42 
CFR  416.44  Condition  for  coverage: 
Envirorunent. 

We  proposed  to  change  the 
terminology  in  §416.44  (b)(1)  to  reflect 
that  the  LSC  refers  to  ASCs  as 
Ambulatory  Health  Care  Centers.  We 
proposed  that  all  ASCs  meet  the 
provisions  applicable  to  Ambulatory 
Health  Care  Centers  in  the  2000  edition 
of  the  LSC,  except  as  detailed  in  section 
II.B  of  this  preamble,  regardless  of  the 
number  of  patients  the  facility  serves. 

We  believe  the  protection  provided  in 
the  Ambulatory  Health  Care  Centers 
chapter  is  necessary  to  protect  the 
health  and  safety  of  patients  who  are 
incapable  of  taking  action  of  self- 
preservation.  We  do  not  believe  that  the 
Business  Occupancy  chapter  of  the  LSC 
(applied  by  some  authorities  having 
jurisdiction  to  ASCs  treating  fewer  than 
four  patients  at  a  time)  affords  an 
adequate  level  of  protection  to  patients 
in  an  ASC. 

We  also  proposed  to  retain  the 
discretion  to  accept  compliance  with 
fire  and  safety  codes  imposed  by  a  State, 
if  we  determine  that  the  State's  fire  and 
safety  code  will  adequately  protect 
patients  in  ASCs.  We  have  included  this 
provision  in  §  416.44  (b)(3). 

3.  Hospice  Care:  42  CFR  418.100(d) 
Condition  of  participation:  Hospices 
that  provide  inpatient  care  directly. 

In  the  October  2001  proposed  rule,  we 
proposed  that  all  inpatient  hospices 
meet  the  provisions  applicable  to 
nursing  homes  in  the  2000  edition  of  the 
LSC,  with  the  exceptions  discussed  in 
section  II.B  of  this  preamble,  regardless 
of  the  number  of  patients  they  serve. 
This  is  not  a  change  in  requirements, 
but  merely  a  clarification  that,  for  LSC 
purposes,  an  inpatient  hospice  is 
considered  a  nursing  home,  and  not 
another  type  of  occupancy. 

We  also  proposed  not  to  adopt  for 
hospices  chapter  18 — section  3.4.5.3  of 
the  2000  edition  of  the  LSC.  This 
section  requires  new  musing  homes  to 
be  equipped  with  corridor  smoke 
detection  systems.  We  believe  there  is 
no  technical  justification  for  this 
requirement  because  the  2000  edition  of 
the  LSC  requires  that  newly  constructed 
patient  sleeping  zones  be  provided  with 
quick-response  sprinklers.  Quick- 
response  sprinklers  activate  quickly 
enough  to  serve  a  detection  function. 


thus  making  corridor  smoke  detection 
imnecessary.  The  1991  and  1994 
editions  of  the  LSC  required  quick- 
response  sprinklers  in  new  nursing 
homes  but  did  not  require  smoke 
detection.  Therefore,  we  see  no 
technical  reason  to  require  corridor 
smoke  detection  in  new  facilities  and 
thus  increase  the  cost  of  new 
construction  without  a  parallel  increase 
in  safety. 

We  also  proposed,  in  §  418.100(d)(3), 
to  permit  a  hospice  to  meet  a  fire  and 
safety  code  imposed  by  the  State  in  lieu 
of  the  2000  edition  of  the  LSC  if  we 
determine  that  the  State  code 
adequately  protects  patients.  We 
proposed  to  do  this  for  two  reasons:  (1) 
To  afford  hospices  the  benefit  of 
meeting  a  State  code  in  lieu  of  the 
Federal  requirements  where  the  State 
code  offers  adequate  protection;  and  (2) 
because  we  recognize  that  hospices  are 
often  located  within  buildings 
containing  other  providers  already 
subject  to  this  provision.  For  example, 
a  hospice  may  be  located  entirely  within 
a  skilled  nursing  facility  (SNF).  If  the 
SNF  is  exempt  from  the  LSC  by  virtue 
of  meeting  a  State  code,  other 
participating  providers  within  the  same 
building  shoidd  also  be  afforded  this 
exception. 

We  also  proposed  to  remove 
§  418.100(d)(4).  the  requirement  that 
blind  and  nonambulatory  patients  may 
not  be  housed  above  the  street  level 
floor  unless  the  building  is  fully 
sprinklered  or  has  achieved  a  passing 
score  on  the  FSES  comparison,  which  is 
less  stringent  than  the  LSC.  The 
provision  is  redimdant  since  any  facility 
that  meets  the  requirements  of  the  2000 
edition  of  the  LSC  would,  by  definition, 
achieve  a  passing  score  on  the  FSES 
comparison.  In  addition,  this 
requirement  was  removed  from  the  SNF 
regulations  in  1989;  however,  we  did 
not  remove  it  &t)m  the  parallel  hospice 
regulations. 

4.  Programs  of  All-Inclusive  Care  for 
the  Elderly  (PACE):  42  CFR  460.72 
Physical  envirorunent. 

In  the  October  2001  proposed  rule,  we 
proposed  to  retain  most  of  the 
provisions  of  the  existing  interim  final 
regulation  for  PACE  that  we  published 
in  the  Federal  Register  on  November  24, 
1999  (64  FR  66234).  PACE  centers  will 
continue  to  be  required  to  meet  the  LSC 
specifications  for  the  type  of  facilities  in 
which  the  programs  are  located  (that  is, 
hospitals,  office  buildings,  etc.). 

We  also  proposed  to  require  that  a 
PACE  center  meet  the  requirements  for 
use  of  fire  alarm  systems  in  accordance 
with  the  occupancy  section  of  the  LSC 
that  applies  to  its  building.  Each 
occupancy  section  of  the  LSC  also 
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requires  evacuation  plans,  fire  exit 
drills,  and  fire  procedures,  and  these 
will  be  applicable,  to  the  PACE  program. 

We  also  proposed  to  retain 
§460.72{b)(2)(i),  which  permits  a  PACE 
center  to  meet  fire  and  safety 
requirements  imposed  by  the  State  in 
lieu  of  the  2000  edition  of  the  LSC  if  we 
determine  that  the  State  code 
adequately  protects  patients.  We  have 
done  this  for  two  reasons:  (1)  To  afford 
a  PACE  center  the  benefit  of  meeting  a 
State  code  in  lieu  of  Ihe  Federal 
requirements  where  the  State  code 
offers  adequate  protection;  and  (2) 
because  we  recognize  that  PACE  centers 
are  often  located  within  buildings 
containing  other  providers  already 
subject  to  this  provision.  For  example, 
a  PACE  center  may  be  located  within  a 
hospital.  If  the  hospital  is  exempt  from 
the  LSC  by  virtue  of  meeting  a  State 
code,  other  participating  providers 
within  the  same  building  should  also  be 
afforded  this  exemption. 

Further,  in  some  buildings  it  may  be 
impractical  or  impossible  to  provide  a 
specific  feature  due  to  the  construction 
of  the  building.  Therefore,  we  proposed 
to  retain  §  460.72(b)(2)(ii),  which  allows 
for  the  waiver  of  specific  provisions  of 
the  2000  edition  of  the  LSC  that,  if 
rigidly  applied,  would  result  in 
umeasonable  hardship  on  the 
organization.  We  may  waive  specific 
provisions  only  if  the  waiver  does  not 
adversely  affect  the  health  and  safety  of 
the  patients  and  staff. 

5.  Conditions  of  Participation  For 
Hospitals:  42  CFR  482.41  Condition  of 
participation:  Physical  enviroiunent. 

In  the  October  2001  proposed  rule,  we 
proposed  only  the  changes  to  this 
section  described  in  sections  II.A  and 
II.B  of  this  preamble,  for  the  reasons 
described  therein. 

6.  Long-Term  Care  Facilities:  42  CFR 
483.70  Condition  of  participation: 
Physical  environment. 

As  with  hospices,  we  proposed  not  to 
adopt  chapter  18-section  3.4.5.3  of  the 
2000  edition  of  the  LSC  for  LTC 
facilities  such  as  SNFs.  This  section 
requires  new  nursing  homes  to  have 
corridor  smoke  detection  systems.  We 
believe  there  is  no  technical  justification 
for  this  new  requirement  because  the 
2000  edition  of  the  LSC  requires  that 
new  construction  patient  sleeping  zones 
be  provided  with  quick-response 
sprinklers.  We  believe  that  quick- 
response  sprinklers  activate  quickly 
enough  to  serve  a  detection  function, 
thus  making  corridor  smoke  detection 
imnecessary.  The  1991,  1994,  and  1997 
editions  of  the  LSC  required  quick- 
response  sprinklers  in  new  nursing 
homes,  but  did  not  require  smoke 
detection.  Therefore,  we  do  not  see  any 


technical  reason  to  require  smoke 
detection  in  new  facilities  and  thus 
increase  the  cost  of  new  construction 
without  a  parallel  increase  in  safety. 

7.  Intermediate  Care  Facilities  for  the 
Mentally  Retarded:  42  CFR  483.470 
Condition  of  participation:  Physical 
environment. 

In  the  October  2001  proposed  rule,  we 
proposed  to  retain  most  of  the 
previsions  of  the  existing  regulation  for 
ICFs/MR.  ICFs/MR  will  continue  to  be 
permitted  to  meet  either  the  Residential 
Board  and  Care  Occupancies  chapter  or 
the  Health  Care  Occupancy  chapter  of 
the  2000  edition  of  the  LSC,  as 
appropriate. 

We  also  proposed  to  retain  the 
provision  in  §483.470(j)(l)(ii)  that 
allows  the  State  survey  agency  to  apply 
different  chapters  of  the  LSC  to  different 
buildings  or  parts  of  buildings  so  as  not 
to  place  an  undue  burden  on  providers 
to  have  an  entire  building  comply  with 
the  more  stringent  provisions  of  the 
Health  Care  chapter  when  they  could 
instead  meet  the  Board  and  Care  for  part 
of  their  facility,  when  appropriate. 

We  also  proposed  that,  for  ICFs/MR 
under  Board  and  Care,  the  Evacuation 
Difficulty  Index  (EDI)  must  be 
determined  by  use  of  the  Fire  Safety 
Evaluation  System  for  Board  and  Care 
Facilities  (FSES/BC).  In  referring  to  the 
EDI,  we  proposed  to  remove  the 
reference  to  Appendix  F  in 
§483.470{j){l)(iii).  The  FSES/BC  is  no 
longer  an  appendix  of  the  LSC,  but 
appears  as  its  own  NFPA  dociunent  in 
the  NFPA  101 A  Guide  on  Alternative 
Approaches  to  Life  Safety.  Additionally, 
we  proposed  to  remove  the  reference  to 
facilities  of  16  beds  or  less  from 
§483.470(j){l)(iii)  to  clarify  that  a  larger 
facility  could  be  subject  to  the  Board 
and  Care  Chapter,  and  that  its  EDI 
would  have  to  be  calculated  based  on  • 
the  FSES/BC.  Again,  this  provision 
would  allow  certain  ICFs/MR  to  meet 
the  less  restrictive  Board  and  Care 
Chapter  rather  than  the  health  care 
chapter. 

In  §483.470(j)(2)(ii),  we  proposed  to 
change  "the  Secretary"  to  "CMS"  to 
more  accurately  reflect  the  statutory 
authority  (this  provision  currently 
appears  in  §483.470(j)(2)(i)(B)). 

We  also  proposed  in  §  483.470(j)(3) 
that  waivers  of  specific  provisions  of  the 
2000  edition  of  the  LSC  apply  only  to 
facilities  that  meet  the  LSC  definition  of 
a  Health  Care  occupancy.  There  are  no 
waivers  for  facilities  under  Board  and 
Care,  since  the  FSES/BC  affords  the 
flexibility  of  alternative  arrangements 
for  compliance. 


m.  Analysis  of  and  Responses  to  Public 
Comments 

We  received  approximately  160 
timely  public  comments  in  response  to 
the  October  26,  2001  proposed  rule.  We 
received  letters  from  State  government 
officials,  county  government 
organizations,  health  care  providers  and 
provider  organizations,  and  private 
citizens.  We  reviewed  each  comment 
and  grouped  like  or  related  comments. 
The  comments  and  our  responses  are 
summarized  below. 

A.  General  Comments. 

Comment:  The  majority  of 
commenters  expressed  support  of  our 
adoption  of  the  2000  edition  of  the 
National  Fire  Protection  Association 
(NFPA)  Life  Safety  Code  (LSC). 

Response:  We  appreciate  the  support. 
Our  current  regulations  allow  health 
care  providers  to  meet  different  editions 
of  the  LSC  (that  is,  providers  may  meet 
the  1967,  1973  and  1985  editions  of  the 
LSC).  These  earlier  editions  are 
outdated  and  create  confusion  in  the 
industry.  The  updated  LSC  includes 
new  provisions  vital  to  the  health  and 
safety  of  all  our  beneficiaries.  This  rule 
is  intended  to  ensure  that  beneficiaries 
continue  to  experience  the  highest 
degree  of  fire  safety  possible. 

B.  Exceptions 

Comment:  Several  commenters,  while 
supporting  the  adoption  of  theLSC, 
urged  us  to  adopt  the  LSC  as  written, 
with  no  exceptions.  The  commenters 
argued  that  by  allowing  exceptions  to 
the  NFPA  LSC,  we  are  violating  the 
National  Technology  Transfer  and 
Advancement  Act  (Pub.  L.  104-113). 

Response:  Section  12  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (Pub.  L.  104-113)  codified 
an  existing  Office  of  Management  and 
Budget  (OMB)  circular  (OMB  Circular 
A-119).  Section  12  directs  Federal 
agencies  to  use,  to  the  extent  not 
inconsistent  with  applicable  law  or 
otherwise  impractical,  technical 
standards  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
organizations. 

The  National  Technology  Transfer 
and  Advancement  Act  does  not  mandate 
that  we  use  an  entire  code  without 
exceptions  if  we  determine  it  is 
impractical.  We  did  not  adopt  the  entire 
LSC  as  written  because  through  our 
sinveys,  comments,  and  experience,  we 
have  determined  that  for  the  health  and 
safety  of  patients  and  staff  we  could  not 
adopt  the  LSC  in  its  entirety. 

We  have  "carved -out"  two  provisions 
from  the  LSC.  These  provisions  are:  (1) 
Roller  latches;  and  (2)  ambulatory 
facilities  serving  under  foiu  patients. 
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We  are  not  allowing  any  exceptions 
for  roller  latches  because  roller  latches 
are  one  of  our  top  three  deflciencies  for 
life  safety.  Roller  latches  that  are  not 
properly  maintained  may  be  a  danger  to 
the  health  and  safety  of  patients  and 
staff.  We  have  foimd  through  our 
OSCAR  data  report  that  doors  that 
include  roller  latches  are  consistently 
one  of  our  most  cited  deficiencies.  In 
fact,  in  skilled  nursing  facilities,  roller 
latches  in  corridor  doors  are 
consistently  the  number  one  cited 
deficiency  under  our  life  safety 
requirements. 

We  also  define  all  ambulatory 
facilities  as  surgery  centers  regardless  of 
the  number  of  patients  they  serve. 
Under  §416.44,  ASCs  are  required  to 
maintain  a  fully  equipped  operating 
room  for  the  types  of  surgery  the  ASC 
conducts  for  the  surgery  to  be  performed 
in  a  manner  that  protects  the  lives  and 
ensures  the  physical  safety  of  all 
individuals  in  the  area.  It  is  imperative 
that  these  facilities  provide  the 
protection  of  the  Ambulatory  Health 
Care  chapter  (chapters  20  and  21)  rather 
than  the  Business  Occupancy  chapter  of 
the  2000  edition  of  the  LSC  that  pertains 
to  physician  offices  or  clinics  because 
siu^ery  is  being  performed  in  these 
facilities. 

Comment:  Several  commenters 
opposed  the  October  2001  proposed 
rule's  carve-out  of  the  roller  latch 
exception  provision  in  the  LSC  (chapter 
19-3.6.3.2  (exception  No.  2)).  The 
commenters  claimed  there  is  no 
evidence  supporting  our  carve-out  of  the 
roller  latch  exception. 

Response:  As  described  above,  roller 
latches  that  are  not  properly  maintained 
may  be  a  danger  to  the  health  and  safety 
of  patients  and  staff  and  are  consistently 
one  of  our  most  cited  deficiencies. 

One  of  the  most  tragic  examples  of 
roller  latch  failure  occurred  in  the  fall 
of  1989  where  a  fire  claimed  12  lives  in 
a  niu'sing  home.  In  all  the  rooms  where 
the  door  was  closed  and  remained 
closed  through  out  the  fire,  the  patients 
lived.  In  the  rooms  where  the  door  was 
open  or  originally  closed  but  bounced 
open,  the  patients  died.  Diuing  our 
investigation,  we  tested  the  doors  on  the 
floor  above  the  fire  origin.  We 
discovered  the  majority  of  the  doors 
tested  failed  to  stay  closed  because  of 
the  roller  latches.  In  fact,  as  a  result  of 
the  failure  of  the  roller  latches  in  this 
facility,  the  1991  edition  of  the  NFPA 
LSC  prohibited  the  use  of  roller  latches 
in  new  buildings. 

Therefore,  in  this  final  rule,  we  are 
prohibiting  the  use  of  roller  latches  in 
existing  and  new  buildings  except  for 
ASCs  under  Chapter  20  and  Chapter  21. 
We  understand  the  burden  that  may  be 


caused  to  replace  all  existing  roller 
latches  and  will  phase-in  this 
requirement  over  a  3-year  period 
begiiming  March  11,  2003. 

Comment:  Many  commenters 
supported  the  proposed  rule's  carve-out 
of  the  roller  latch  exception  in  the  LSC 
(chapter  19-3.6.3.2). 

Response:  We  appreciate  the  support. 
We  believe,  as  discussed  in  out 
response  to  the  previous  comment,  that 
prohibiting  use  of  roller  latches  will 
allow  patients  and  staff  to  experience 
the  highest  degree  of  fire  safety  possible. 

Comment:  Several  commenters 
opposed  the  proposed  exception  to 
delete  the  smoke  detector  requirement 
for  hospices  and  nursing  facilities. 
Many  believed  smoke  detectors  are  an 
inexpensive  requirement  for  new 
facilities  that  provides  an  extra  layer  of 
protection. 

Response:  We  agree  with  these 
comments  and  have  changed  the 
regulations  text  to  no  longer  exempt 
new  nursing  homes  or  inpatient 
hospices  fi-om  Chapter  18-3.4.5.3  of  the 
LSC.  Please  note  that  this  requirement 
does  not  apply  to  existing  facilities,  but 
only  to  new  nursing  homes  or  inpatient 
hospices. 

C.  Chapter  5 — Performance  Based 
Option 

Comment:  In  the  October  2001 
proposed  rule,  we  solicited  comments 
on  whether  to  adopt  chapter  5,  the 
performance  based  option  of  the  LSC. 
Most  of  the  conunents  we  received 
specifically  on  chapter  5,  the 
performance  based  option,  stated  that 
they  had  little  experience  with  this 
option. 

The  performance  based  design  option 
in  chapter  5  of  the  LSC  translates  fire 
safety  goals  into  performance  objectives 
and  performance  criteria.  Performance 
based  design  establishes  broad  goals  and 
objectives  with  a  team  effort.  The 
performance  based  design  is  applied  to 
make  the  building  safe  as  well  as 
functional.  The  design  is  specific  to  the 
building.  Computer  fire  models  and 
other  calculation  methods  are  used  in 
combination  with  the  building  design 
specifications,  specified  fire  scenarios 
and  assumptions  to  calculate  the  overall 
performance  criteria  and  whether  it 
meets  the  fire  life  safety  goals  and  is  in 
compliance  with  the  intent  of  the  code. 

Response:  We  have  decided  to 
include  chapter  5,  the  performance 
based  option  provision.  We  do  not 
expect  many  providers  to  choose  this 
option.  However,  we  would  like  all 
providers  to  have  the  alternative  to  use 
the  performance  based  option  if  the 
provider  believes  it  would  be  beneficial 
for  it  to  comply  with  the  LSC. 


Please  note  that  the  final  rule  will  also 
continuelo  allow  two  other  options 
besides  the  prescriptive  requirements  of 
the  LSC.  Health  care  facilities  may 
choose  the  FSES,  and  a  facility  may 
apply  for  a  waiver  of  specific  provision 
of  the  LSC  if  it  is  unable  to  meet  a 
specific  requirement.  We  may  grant  a 
waiver  for  a  specific  LSC  requirement  if 
(1)  we  determine  that  the  waiver  would 
not  adversely  affect  patient  and  staff 
health  emd  safety;  and  (2)  we  determine 
that  it  would  impose  an  unreasonable 
hardship  on  the  facility  to  meet  a 
specific  LSC  requirement.  A  provider 
may  request  a  waiver  ftt)m  its  State 
agency.  The  State  agency  will  review 
the  request  and  make  a  recommendation 
to  our  appropriate  regional  office.  Our 
regional  office  will  review  the  waiver 
request  and  the  State  agency's 
recommendation  and  make  a  final 
decision  on  the  waiver  request.  We 
cannot  grant  a  waiver  if  patient  safety  is 
compromised  in  any  way. 

D.  State  Codes 

Comment:  One  conunenter  opposes 
the  LSC  because  it  would  preempt  State 
or  local  decision-making  authority  and 
create  an  unfunded  mandate. 

Response:  If  a  State  or  local  authority 
would  rather  use  its  State  fire  and  safety 
code,  this  is  an  allowable  option  as  long 
as  the  State  fire  and  safety  code  is 
imposed  by  State  law  and  adequately 
protects  the  life  and  safety  of  the 
patients.  To  request  this  option,  the 
State  must  forward  the  request  to  its 
CMS  regional  office.  The  CMS  regional 
office  will  forward  the  request  to  the 
CMS  central  office  where  a  final 
determination  will  be  made  as  to 
whether  the  State  fire  and  safety  code 
may  be  used  in  place  of  the  NFPA  LSC. 

We  also  have  retained  oiu  authority  to 
waive  provisions  of  the  LSC,  on  a  case- 
by-case  basis.  We  may  grant  a  waiver  for 
a  specific  LSC  requirement  if  we 
determine  that  the  waiver  would  not 
adversely  affect  the  patient  or  staff 
health  and  safety  and  it  would  impose 
an  unreasonable  hardship  on  the  facility 
to  meet  a  specific  LSC  requirement.  If  a 
health  care  facility  would  like  a  waiver 
for  a  specific  provision  in  the  LSC,  the 
facility  must  forward  the  request  to  their 
State  survey  agency.  The  State  agency 
will  review  the  request,  make  a 
recommendation  and  forward  the 
request  to  the  appropriate  CMS  regional 
office.  The  CMS  regional  office  will 
review  the  State  agency's 
recommendation  and  make  a  final 
decision. 

Comment:  Several  commenters 
requested  that  the  October  2001 
proposed  rule  be  revised  to  allow  health 
care  facilities  to  choose  other  codes  that 
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are  nationally  recognized,  such  as  the 
International  Building  Code  and 
International  Fire  Code.  Referencing 
only  the  NFPA's  LSC  in  the  final  rule 
creates  conflict  for  many  jurisdictions 
that  enforce  other  equivalent  or  more 
stringent  fire  and  life  safety 
requirements.  By  not  referencing  other 
applicable  codes,  CMS  favors  one  code 
to  the  detriment  of  other  codes. 

Response:  We  continue  to  specifically 
cite  the  LSC  because  under  sections 
1819(d)(2)(B)  and  1919(d)(2)(B)  of  the 
Act,  nursing  homes  must  meet  the 
provisions  of  "such  edition  (as  specified 
by  the  Secretary  in  regulation)  of  the 
Life  Safety  Code  of  the  National  Fire 
Protection  Association  *  *  *."  To  avoid 
confusion  and  to  be  consistent  for  all 
provider  types  we  require  the  LSC  for 
aU  inpatient  facilities.  This  is  especially 
applicable  for  facilities  with  mixed 
occupancies.  For  example,  a  health  care 
facility's  west  wing  could  be  a  nursing 
home  while  the  rest  of  the  facility  is  a 
hospital.  It  would  be  impractical  as  well 
as  burdensome  for  the  facility  to  follow 
the  LSC  for  the  musing  home  and 
another  health  and  safety  code  for  the 
hospital.  The  regulation  reflects  this  by 
requiring  a  single  code  for  all  inpatient 
health  care  facilities. 

However,  if  a  State's  own  fire  and 
safety  code  would  "adequately  protect 
patients"  and  the  State  code  is  imposed 
by  State  law,  the  State  may  submit  a 
request  in  writing  to  its  CMS  regional 
office.  The  CMS  regional  office  will 
forward  the  request  to  the  CMS  central 
office.  The  CMS  central  office  will  make 
a  final  decision  on  whether  the  State 
code  may  be  used  in  place  of  the  NFPA 
LSC. 

Comment:  Several  commenters 
support  CMS's  authority  to  "accept  a 
State's  fire  and  safety  code  instead  of 
the  LSC  if  the  State's  fire  and  safety 
code  adequately  protects  patients." 
However,  these  same  commenters  stated 
that  the  CMS  must  have  a  system  in 
place  to  evaluate  any  State  code  to 
determine  that  the  requirement  provides 
adequate  protection  for  patients  and 

staff. 

Response:  We  appreciate  the  support 
for  accepting  State  fire  and  safety  codes 
in  addition  to  the  LSC.  If  a  State  chooses 
to  use  its  fire  and  safety  code  rather  than 
the  LSC.  it  must  be  imposed  by  State 
law  and  adequately  protect  patients  and 
staff.  Any  State  that  chooses  this  option 
should  send  the  request  to  its  CMS 
regional  office.  The  regional  office  will 
forward  the  request  to  the  CMS  central 
office.  The  central  office  will  make  the 
final  determination  and  respond  in 
writing  as  to  whether  the  State  fire  and 
safety  code  adequately  protects  patients 
and  staff. 


E.  Ambulatory  Surgical  Centers  (ASCs) 

Comment:  Some  commenters  believe 
that  we  should  allow  grandfathering  for 
Ambulatory  Surgical  Centers  (ASCs) 
that  meet  previous  editions  of  the  LSC. 
Some  commenters  stated  that,  at  the 
very  least,  we  should  permit  ASCs  to 
postpone  compliance  with  the  2000 
edition  of  the  LSC  until  the  ASC 
undertakes  a  major  renovation.  The 
commenters  stated  that  compliance  with 
the  2000  edition  of  the  LSC,  especially 
for  smaller  ASCs  would  impose  a 
financial  burdrai.  One  commenter  asked 
us  to  phase-in  the  requirements  because 
it  would  be  a  financial  hardship  for 
most  ASCs  to  comply  with  the  2000 
edition  of  the  LSC.  The  commenter 
suggested  that  we  consider  a  couple  of 
approaches  for  phasing  in  the  2000 
edition  of  the  LSC.  For  ASCs  already 
Medicare-certified,  the  2000  edition  of 
the  LSC  would  only  need  to  be  met  if 
the  ASC  underwent  a  major  renovation, 
or  we  could  implement  a  timeline  for 
full  compliance  to  the  2000  edition  of 
the  LSC  (for  example,  5  years). 

Response:  It  is  not  our  intent  to 
impose  a  retroactive  requirement  for 
ASCs.  For  existing  ASCs,  most 
provisions  in  the  2000  edition  of  the 
LSC  are  similar  to  past  editions. 
Fiuthermore,  existing  facilities  in 
compliance  with  early  editions  of  the 
LSC  are  not  required  to  upgrade  to  a 
later  edition  of  the  LSC  for  certain 
provisions.  For  example,  an  existing 
ASC  is  not  required  to  upgrade  its  Type 
I  Essential  Electrical  System  (EES). 
Chapter  21-2.9.2  references  NFPA  99, 
Standard  for  Health  Care  Facilities.  This 
provision  states  that  ASCs  "shall  be 
provided  with  an  EES  in  accordance 
with  NFPA  99,  Standard  for  Health  Care 
Facilities."  Under  NFPA  99  existing 
ASCs  are  able  to  continue  to  use 
existing  electrical  and  medical  gas 
systems  that  are  in  compliance  with  the 
earlier  editions  of  the  LSC  provided  the 
ASC  continues  to  meet  the  edition  of  the 
LSC  requirements  when  it  was 
constructed.  The  referencing  to  the 
NFPA  99  for  certain  provisions  (that  is, 
EES,  and  medical  gas)  should  relieve 
some  burden  for  ASCs. 

In  addition,  an  ASC  may  also  request 
a  waiver  for  a  specific  provision  of  the 
LSC  further  reducing  the  exposxne  to 
additional  cost  and  bm-den  for  ASCs 
with  unique  situations  that  can  justify 
the  application  of  waivers  and  will  not 
endanger  the  health  and  safety  of 
patients.  A  waiver  may  be  granted  for  a 
specific  LSC  requirement  if  (1)  we 
determine  that  the  waiver  would  not 
adversely  affect  patient  and  staff  health 
and  safety;  and  (2)  we  determine  that  it 
would  impose  an  mueasonable 


hardship  on  the  facility  to  meet  a 
specific  LSC  requirement.  All  waivers 
are  determined  on  a  case-by-case  basis. 
An  ASC  may  request  a  waiver  from  its 
State  Agency.  The  State  Agency  will 
review  the  request  and  make  a 
recommendation  to  the  appropriate 
CMS  regional  office.  The  CMS  regional 
office  will  review  the  waiver  request  " 
and  the  State  agency's  recommendation 
and  make  a  final  decision  on  the  waiver 
request.  A  waiver  cannot  be  granted  if 
patient  safety  is  compromised  in  any 
way.  ^ 

Comment:  A  few  commenters 
objected  to  the  requirements  in  the  2000 
edition  of  the  LSC  that  ASCs  must  have 
a  Type  I  Essential  System  (EES)  and 
upgrade  their  medical  gas  capabilities. 
Most  of  the  ASCs,  especially  smaller 
ASCs,  do  not  have  a  Type  I  EES  or  meet 
the  medical  gas  requirement  in  the  2000 
edition  of  the  LSC.  The  commenters 
stated  that  the  change  to  a  Type  I  EES 
and  to  upgrade  their  medical  gas 
capabilities  will  be  a  financial  hardship 
on  the  ASCs. 

Response:  Only  new  facilities  will  be 
required  to  have  a  Type  I  EES  or 
upgrade  its  medical  gas  capabilities. 
Existing  ASC  facilities  in  compliance 
with  early  editions  of  the  LSC  for  EES 
and  medical  gas  requirements  are  not 
required  to  upgrade  to  the  2000  edition 
of  the  LSC.  Per  chapter  21-2.9.2  and 
chapter  21-3.2.2.  an  ASC  facility  shall 
be  in  compliance  with  "NFPA  99, 
Standard  for  Health  Care  Facilities." 
Under  NFPA  99  existing  ASCs  may 
continue  to  use  existing  electrical  and 
medical  gas  systems  that  are  in 
compliance  with  earlier  editions  of  the 
LSC  provided  the  ASC  continues  to 
meet  the  earlier  edition  of  the  LSC 
requirements  when  it  was  constructed. 
If  the  ASC  fails  to  meet  the  earlier  LSC 
requirements,  the  ASC  must  upgrade  to 
the  2000  edition  of  the  LSC.  An  ASC 
must  also  meet  the  2000  edition  of  the 
LSC  if  its  EES  or  medical  gas  system, 
undergo  alteration,  modernization,  or 
renovation. 

Comment:  Three  commenters 
requested  that  ASCs  be  exempt  from  the 
fire-rated  wall  standards  in  Chapter  19- 
3.6.1  and  the  vertical  opening  standard 
in  Chapter  19-3.1  of  the  2000  edition  of 
the  LSC.  The  commenters  explained 
that  ASCs  would  be  unable  to  comply 
with  these  requirements  because  most 
ASCs  do  not  control  spaces  outside  of 
their  leased  area. 

Response:  The  commenters  may  have 
misunderstood  which  chapters  apply  to 
ASCs.  Chapters  20  and  21  apply  to 
ASCs,  not  chapter  19.  This  confusion 
may  have  been  caused  because  we 
improperly  cited  chapter  19  in  the  ASC 
regidatory  text.  We  deleted  all  chapter 
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19  provisions  in  the  ASC  regulatory 
text.  Chapter  19  only  applies  to  existing 
Health  Care  Facilities  (for  example, 
hospitals,  nursing  homes,  etc.).  Chapter 
21  applies  to  existing  ASCs.  The  related 
sections  of  chapter  21  are  not 
significantly  different  than  what 
existing  ASCs  are  required  to  meet 
ciurently.  For  example,  building 
construction  type,  vertical  opening 
requirements  and,  fire  alarm 
requirements  have  not  changed  from 
earlier  editions  of  the  life  safety  code. 

Comment:  Several  commenters 
believed  that  ASCs  should  only  be 
classified  as  Ambulatory  Health  Care 
Centers  if  they  serve  four  or  more 
patients  who  are  rendered  incapable  of 
self-preservation.  If  there  are  less  than 
four  patients,  we  should  not  subject  the 
ASC  to  more  stringent  requirements 
when  the  risk  is  not  severe  enough  to 
warrant  those  restrictions  and  should  be 
classified  under  the  less  stringent 
Business  Occupancy  chapter  of  the  2000 
edition  of  the  LSC. 

Response:  Ambulatory  facilities  are 
surgery  centers  regardless  of  the  n\imber 
of  patients  they  serve.  Under  §  416.44, 
ASCs  ate  required  to  maintain  a  fully 
equipped  operating  room  for  the  types 
of  surgery  the  ASC  conducts  in  order  for 
the  surgery  to  be  performed  in  a  manner 
that  protects  the  lives  and  ensiues  the 
physical  safety  of  all  individuals  in  the 
area.  It  is  imperative  that  these  facilities 
provide  the  protection  of  the 
AmbiUatory  Health  Care  Chapters 
(chapters  20  and  21)  rather  than  the 
Business  Occupancy  chapter  of  the  2000 
edition  of  the  LSC  that  generally 
pertains  to  physician  offices  or  clinics 
because  siugery  is  being  performed. 

F.  Critical  Access  Hospitals 

Comment:  Several  commenters  asked 
why  Critical  Access  Hospitals  (CAHs) 
were  not  included  in  the  October  2001 
proposed  rule. 

Response:  We  should  have  included 
CAHs  in  the  October  2001  proposed 
rule.  We  corrected  this  mistake  and 
added  CAHs  to  the  final  rule  at 
§  485.623(d).  Similar  to  Uie  oUier 
facilities,  roller  latches  imder  chapter 
19-3.6.3.2  (exception  No.  2)  will  not  be 
adopted.  Thus,  all  existing  CAHs  will 
no  longer  be  permitted  to  use  roller 
latches.  Through  fire  investigations, 
roller  latches  have  proven  to  be  an 
unreliable  door  latching  mechanism 
requiring  extensive  maintenance  to 
operate  properly.  We  realize  there  is 
some  burden  with  replacing  existing 
roller  latches  and  will  phase  in  this 
requirement  over  a  3-year  period 
beginning  March  11,  2003.  If  a  CAH 
believes  that  this  rule  (including  the  3- 
year  phase  in  period  for  the  roller 


latches)  imposes  an  unreasonable 
burden,  the  facility  should  contact  its 
State  Office  to  request  a  waiver.  The 
State  Agency  will  review  the  request  for 
the  waiver  and  make  a  recommendation 
to  the  appropriate  CMS  regional  office. 
The  CMS  regional  office  will  review  the 
waiver  and  the  State  Agency's 
recommendation  and  make  a  final 
decision  on  the  waiver  request. 

G.  MisceUaneous 

Comment:  Two  conunenters  asked  us 
to  define  major  and  minor  renovations 
to  a  facility. 

Response:  The  difference  between 
major  and  minor  renovations  has  to  do 
with  the  size  and  cost  of  the  upgrade. 
Obviously,  replacing  a  door  would  be  a 
minor  renovation,  but  adding  a  wing  to 
a  hospital  would  be  a  major  renovation. 
We  understand  there  may  be  times 
when  it  is  difficult  to  determine  if  the 
renovation  would  qualify  as  a  major 
renovation.  These  decisions  are  made 
on  a  case-by-case  basis  rather  than  a 
"one  size  fits  all"  requirement.  If  a 
facility  is  unsure  if  the  renovation 
would  be  considered  major  or  minor, 
the  facility  may  call  the  State  survey 
agency  for  an  evaluation  and  final 
decision. 

Comment:  Some  commenters 
requested  that  we  adopt  updated 
versions  of  the  LSC  more  quickly  in  the 
future.  One  commenter  requested  that 
we  adopt  any  updated  version  of  the 
LSC  within  90  days  of  the  LSC 
publication. 

Response:  We  agree  and  would  like  to 
revise  our  regulations  to  update  the  LSC 
in  a  more  timely  manner.  However,  we 
cannot  adopt  the  LSC  within  90  days  of 
the  LSC  publication  because  under  the 
Administrative  Procedure  Act  (APA), 
we  must  give  notice  to  the  public  that 
we  are  proposing  to  revise  a  regulation. 
Once  we  notify  the  public  of  the 
proposal,  the  public  must  have  the 
opportunity  to  comment  on  the 
revisions,  and  we  must  answer  the 
comments  before  the  update  becomes 
final  and  binding. 

Comment:  Some  commenters  asked 
when  all  health  care  facilities  must  be 
in  compliance  with  this  final  rule. 

Response:  The  final  rule  is  effective 
60  days  after  publication.  However,  to 
relieve  some  burden  for  providers,  we 
are  delaying  enforcement  of  the  2000 
edition  of  the  LSC  for  six  months  until 
Septemt)er  11,  2003.  In  addition,  as 
stated  earlier,  because  of  the  burden  that 
may  be  imposed  by  the  requirement  to 
replace  all  existing  roller  latches  we  will 
phase  in  this  requirement  over  a  3-year 
period  beginning  on  March  11,  2003. 
We  will  also  phase  in  the  emergency 
lighting  requirement  (19.2.9)  over  a  3- 


year  period  beginning  on  March  11, 
2003.  We  have  revised  the  regulations 
text  to  reflect  the  phase-in  period. 

H.  Burden  Estimates 

Comment:  Several  commenters  stated 
that  our  "carve-out"  of  the  roller  latch 
exception  would  be  a  cost  burden. 

Response:  Roller  latches  are  one  of 
-oiu-  top  three  deficiencies  and,  based  on 
prior  incidents,  we  are  concerned  about 
the  possible  threats  to  patient  safety.  We 
believe  that,  in  the  interest  of  patient 
and  staff  safety,  all  roller  latches  must 
be  removed.  To  help  alleviate  some  of 
the  burden  to  health  care  facilities,  we 
will  phase  in  this  requirement  over  3 
years. 

Comment:  A  couple  of  conunenters 
questioned  our  cost  estimates.  The 
commenters  stated  that  our  reliance  on 
the  AHCA  report  only  applied  to 
nursing  homes  and  the  estimates  were 
outdated. 

Response:  We  agree  and  we  reviewed 
our  cost  estimates  and  revised  the  cost 
impact  for  the  final  rule.  All  of  the 
revised  cost  estimates  were  gathered 
using  OSCAR  data  as  well  as  figures 
sent  as  comments  to  the  October  2001 
proposed  rule.  The  revision  of  our 
estimates  reflects  a  significant  decrease 
in  the  niunber  of  facilities  using  the 
1985  edition  of  the  LSC.  Many  of  the 
older  facilities  that  were  originally 
included  in  our  estimate  have  upgraded 
their  facility  using  a  more  recent  edition 
of  the  LSC  rather  than  the  1985  edition. 
The  total  cost  impact  we  originally 
estimated  has  changed  because  many  of 
the  items  that  need  to  be  updated  have 
already  been  done  because  older 
facilities  have  been  phased  out  or 
upgraded.  Therefore,  the  number  of 
facilities  we  originally  determined  had 
to  make  upgrades  has  decreased. 

We  phased  in  two  requirements  of  the 
LSC  over  a  3-year  period.  The 
requirements  are:  Emergency  lighting 
(that  is,  19.2.9)  and  replacing  all  roller 
latches  (that  is,  19.3.6.3.2).  We  phased 
in  the  emergency  lighting  requirement 
because  it  is  standard  practice  to 
routinely  replace  emergency  lighting 
system  batteries  every  3  years. 
Therefore,  our  decision  to  phase  in  the 
emergency  lighting  requirement  over  3 
years  is  to  match  providers'  current 
cycle  of  replacing  the  batteries  in  their 
emergency  lighting  systems.  We  believe 
by  phasing  in  this  requirement,  we  will 
not  adversely  affect  the  health  and 
safety  of  the  patients  or  staff. 

We  also  phased  in  over  3  years  our 
requirement  that  all  providers  must 
replace  roUer  latches.  In  the  October 
2001  proposed  rule,  we  did  not  propose 
to  phase  in  roller  latches  because  we 
believed  that  it  was  an  important  issue 
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of  ensuring  fire  safety  for  patients  and 
staff.  However,  we  received  a  large 
number  of  comments  regarding  the 
amount  of  time  and  the  cost  required  to 
replace  the  roller  latches.  While  we  still 
believe  that  replacing  roller  latches  is  an 
important  fire  safety  issue,  we  realize 
we  have  to  balance  the  burden  to 
providers  with  the  impact  this  change 
will  have.  To  alleviate  some  of  the 
burden  of  the  roller  latch  requirement, 
we  are  phasing  in  the  requirement  over 
3  years.  During  this  3-year  phase  in 
period,  we  will  continue  to  monitor, 
through  our  existing  survey  process,  a 
facility's  maintenance  of  its  existing 
roller  latches  to  ensure  that  they  are 
maintained  and  operating  properly.  We 
believe  that  this  will  help  ensure  fire 
safety  for  patients  and  staff. 

We  did  not  phase  in  any  other  of  the 
LSC  requirements  because  we  believe 
updating  the  other  requirements  is  an 
important  safeguard  for  ensuring  fire 
safety  to  all  patients  and  staff  of  each 
facUity. 

Below  we  outiined  all  the  major 
changes  a  health  care  facility  woiUd 
have  to  undergo  if  the  health  care 
facility  has  not  upgraded  its  facility 
since  meeting  earlier  editions  of  the 
LSC.  As  in  the  October  26.  2001 
proposed  rule,  below  we  have  provided 
the  LSC  citation,  a  description  of  the 
requirement,  an  explanation  of  why  we 
believe  it  is  critical  to  the  safety  of 
patients  to  require  it,  and  a  brief 
discussion  of  oiu  analysis  of  the  burden 
imposed  by  the  requirement.  The 
following  are  new  provisions  in  the 
2000  edition  of  the  LSC  from  chapter  19, 
"Existing  Health  Care  Occupancies." 
Please  note  that  we  did  not  include 
chapter  19,  section  1.1.4.5  (Renovations, 
Alterations,  and  Modernization)  in  our 
total  estimate.  This  provision  is  not  a 
requirement  of  the  final  rule.  This 
provision  only  applies  if  a  health  care 
facility  chooses  to  extensively  renovate 
its  facility  or  build  a  new  facility. 
Existing  facilities  that  are  extensively 
renovated  must  meet  the  requirements 
of  a  newly  constructed  facility, 
including  the  installation  of  sprinkler 
systems  iii  nonsprinklered  buildings. 
The  Fire  Analysis  &  Research  Division 
of  the  NFPA  has  shown  that  sprinklers 
have  been  the  most  important  life  safety 
system  installed  in  health  care  facilities. 
The  LSC  generally  requires  sprinkler 
systems  in  renovations,  regardless  of 
construction  techniques  or  materials 
used  in  constructing  the  facility.  The 
estimated  cost  of  installing  sprinkler 
systems  in  buildings  that  presently  do 
not  have  them  is  $2.50  per  square  foot, 
or  approximately  $125,000  for  a  50,000 
square  foot  building.  This  requirement 
is  not  imposed  on  existing  facilities.  In 


the  proposed  rule  we  stated  there  were 
255  facilities  that  do  not  have  sprinkler 
systems.  This  was  a  typographical  error. 
There  are  approximately  2,550  facilities 
that  do  not  currently  have  sprinkler 
systems.  Again,  none  of  these  facilities 
are  required  to  install  sprinkler  systems 
under  this  final  rule. 

(1)  19.2.9— Emergency  Lighting— This 
provision  requires  emergency  lighting 
for  a  period  of  V/z  hours  in  health  care 
facilities,  enabling  those  inside  to  move 
about  safely  in  an  emergency.  We 
proposed  to  phase-in  this  requirement 
over  a  3-year  period,  to  allow  for  the 
normal  replacement  cycle  of  batteries 
used  in  emergency  lighting  systems.  We 
believe  this  phase  in  period  would  not 
adversely  impact  the  health  and  safety 
of  the  patient.  In  the  October  2001 
proposed  nde,  we  estimated  that  790 
existing  facilities  do  not  have 
emergency  lighting  for  1 V2  hours. 
Approximately  12  emergency  light  units 
would  be  needed  for  each  facility.  We 
estimated  that  the  cost  to  be  in 
compliance  with  this  provision  was 
$7,200  per  facility*  In  the  proposed  rule 
we  estimated  that  the  total  cost  for  all 
facilities  to  be  upgraded  imder  this 
provision  would  be  $5,452,150. 

Approximately  642  existing  facilities 
do  not  have  emergency  lighting  for  IV2 
hom-s.  We  estimate  each  facility  would 
need  approximately  12  emergency  light 
\mits  at  a  cost  of  $750  per  light.  We 
estimate  it  will  cost  each  facility  $9,000 
to  upgrade  its  emergency  lighting.  The 
total  amount  to  implement  this 
requirement  for  all  facilities  will  be 
$1,926,000  for  the  first  year.  Because  we 
are  phasing  in  this  requirement  over  3 
years,  we  estimate  that  it  will  be 
approximately  $1,926,000  for  each  of 
the  next  2  years. 

(2)  19.3.1— Protection  of  Vertical 
Openings — Unprotected  vertical 
openings  (for  example,  open  stairwells) 
permit  fire,  smoke,  and  toxic  gases  to 
spread  from  one  level  to  another  in  a 
building,  making  evacuation  difficult,  if 
not  impossible.  In  the  October  2001 
proposed  rule,  we  estimated  that  to 
upgrade  the  vertical  openings  would  be 
$2,938  per  vertical  opening.  We 
estimated  that  9,877  vertical  openings  in 
1,976  facilities  needed  to  be  upgraded 
for  a  total  cost  of  $29,018,626  or  an 
average  of  $14,690  per  facility. 

We  revised  this  figure  estimating  that 
5,573  vertical  openings  in  1,115 
facilities  would  be  affected  because 
many  facilities  have  already  upgraded 
their  buildings  to  meet  this  requirement. 
Each  vertical  opening  costs 
approximately  $3,819.  We  estimate  the 
facilities  that  need  to  be  upgraded  will 
need  to  install  an  average  of  five  vertical 
openings.  The  total  estimated  cost  is 


$21,283,687  for  all  facilities  to  be 
upgraded  or  an  average  of  $19,095  per 
facility. 

(3)  19.3,4.3.2 — Emergency  Forces 
Notification — This  provision  requires 
the  fire  alarm  system  to  provide 
automatic  notification  of  a  fire  to 
emergency  forces.  This  is  of  great 
importance  to  the  protection  of  all 
patients.  Any  delay  in  the  notification  of 
fire  or  rescue  personnel  could  adversely 
impact  the  health  and  safety  of  patients 
and  expose  them  to  a  fire,  smoke,  or 
toxic  gases  created  by  the  fire.  In  the 
October  2001  proposed  rule,  we 
estimated  that  approximately  2,750 
buildings  at  $900  per  facility  would 
need  to  be  connected  to  a  fire  alarm 
retransmission  system  for  a  total 
estimated  cost  of  $2,475,000. 

We  revised  our  cost  estimates  because 
the  October  2001  proposed  rule  was 
incorrect.  The  proposed  rule  estimate 
did  not  account  for  installation.  The  one 
time  cost  to  install  a  fire  department  or 
central  monitoring  station  connection  is 
$1,707  per  facility.  In  addition,  we 
estimate  that  there  is  a  $97.50  monthly 
fee  for  the  monitoring  stations  and 
telephone  costs. 

We  determined  that  2,358  buildings  at 
$2,877  (installation  fee  +  monthly  fee 
for  one  year)  per  facility  would  need  to 
be  connectedTo  a  fire  alarm 
retransmission  system.  We  estimate  that 
to  be  in  compliance  with  this  provision 
the  total  cost  is  approximately 
$6,783,966. 

(4)  19.3.6.1— Corridors— This 
provision  requires  that  all  areas  in 
nonsprinklered  buildings  must  be 
separated  from  the  corridor  by  corridor 
walls  that  are  fire-rated.  This 
requirement,  which  provides  a 
protected  passageway  for  movement 
dviring  an  emergency,  is  necessary  to 
increase  the  safety  of  the  patients.  In  the 
October  2001  proposed  rule,  we 
estimated  that  the  cost  to  upgrade  a 
facility  to  meet  this  requirement  was 
$7,124  for  1,976  buildings  that  currently 
meet  the  1967  LSC  and  approximately 
$5,735  for  46  buildings  meeting  the 
1973  LSC. 

We  revised  the  proposed  rule 
estimates  and  approximately  1,606 
buildings  currently  meet  the  1967  LSC 
and  will  need  to  be  upgraded.  We 
estimate  that  to  upgrade  facilities  that 
currently  meet  the  1967  LSC  is 
$14,871,560  or  approximately  $9,260 
per  facility. 

We  also  calculated  that  39  buildings 
currently  meet  the  1973  LSC.  The 
estimated  cost  to  upgrade  the  39 
buildings  is  $290,745,  approximately 
$7,455  per  facility. 
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The  revised  total  cost  estimate  for  all 
facilities  to  meet  this  requirement  is 
$15,162,305. 

(5)  19.7.5.2  &  19.7.5.3— Upholstered 
Furniture — These  provisions  allow 
patient-owned  fumitvire  to  be  brought 
into  the  facility  without  meeting  the 
requirements  of  10.3.2(2)  and  10.3.3 
(regarding  fire  resistant  furniture)  if  a 
single  station  smoke  detector  is  placed 
in  the  sleeping  room  where  the  furniture 
is  located.  This  gives  the  facility  a  more 
home-like  atmosphere.  In  the  October 
2001  proposed  rule,  we  estimated  that 
18,498  smoke  detectors  would  need  to 
be  installed  at  approximately  $100  per 
smoke  detector.  We  estimated  in  the 
proposed  rule  that  the  total  cost  to  be  in 
compliance  with  this  provision  was 
$1,849,800. 

We  revised  this  cost  estimate  because 
we  believe  19,262  smoke  detectors  need 
to  be  installed  rather  than  the  18,498  we 
estimated  in  the  October  2001  proposed 
rule.  We  did  not  change  oiu  estimate  of 
the  cost  of  the  smoke  detector  (that  is, 
$100  per  smoke  detector).  The  total 
amount  to  be  in  compliance  with  this 
provision  is  $1,926,200. 

(6)  19.3.6.3.2— Roller  Latches— We 
"carved  out"  the  exception  the  LSC 
allowed  for  roller  latches  in  existing 
buildings.  In  the  October  2001  proposed 
rule  we  estimated  the  total  cost  for  all 
facilities  to  remove  exiting  roller  latches 
was  $30,754,540  ($190  per  door  for 
161,866). 

We  revised  the  estimate  and  190,303 
roller  latches  must  be  replaced  at  a  cost 
of  $250  per  roller  latch,  for  a  total  cost 
estimate  of  $47,575,750.  We  are  phasing 
in  this  requirement  over  3  years.  Thus, 
we  estimate  that  it  will  cost  $15,858,583 
for  the  first  year  and  $15,858,583  for 
each  of  the  next  2  years. 

In  the  October  2001  proposed  rule,  we 
proposed  to  retain  our  existing  authority 
to  waive  provisions  of  the  2000  edition 
of  the  LSC,  on  a  case-by-case  basis, 
further  reducing  the  exposiue  to 
additional  cost  and  burden  for  facilities 
with  unique  situations  that  can  justify 
the  application  of  waivers,  which  we 
determine  will  not  endanger  the  health 
and  safety  of  patients. 

We  proposed  to  retain  our  authority  to 
apply  the  FSES  as  an  alternative 
approach  to  meeting  the  requirements  of 
the  LSC,  as  well  as  accept  alternative 
State  fire  and  safety  codes  discussed  in 
section  I.B  in  the  October  2001 
proposed  rule. 

IV.  Provisions  of  the  Final  Regulations 

For  the  most  part,  this  final  rule 
adopts  the  provisions  of  the  October  26, 
2001  proposed  rule.  Those  provisions  of 
this  final  rule  that  differ  from  the 
October  2001  proposed  rule  follow.  In 


response  to  comments,  we  are  revising 
§  485.623(d)  to  require  all  critical  access 
hospitals  (CAHs)  to  meet  the  applicable 
provisions  of  the  2000  edition  of  the 
LSC.  The  provision  of  the  adopted  2000 
edition  of  the  LSC  that  does  not  apply 
to  a  CAH  is  chapter  19,  "Existing  Health 
Care  Occupancies,"  section  19.3.6.3.2 
(exception  No.  2),  roller  latches. 

We  deleted  the  reference  to  chapter  19 
(that  is,  19.3.6.3.2)  under  the  ASC 
regulatory  text  because  it  was 
improperly  cited  for  ASCs.  We  cited 
chapter  19.3.6.3.2  because  all  roller 
latches  must  be  replaced  in  existing 
health  care  occupancies.  However, 
Chapter  19  does  not  apply  to  ASCs. 
ASCs  are  under  chapter  20  (that  is,  new 
ASCs)  and  chapter  21  (that  is,  existing 
ASCs). 

We  also  decided  to  include  chapter  5, 
the  performance  based  option  provision. 
We  do  not  expect  many  providers  to 
choose  this  option.  However,  we  would 
like  all  providers  to  have  the  alternative 
to  use  the  performance  based  option  if 
the  provider  believes  it  would  be  useful 
for  it  to  comply  with  the  LSC.  In 
addition,  we  have  provided  for  a  3-year 
phase  in  period  for  the  requirements 
regarding  roller  latches  and  emergency 
lifting. 

The  final  rule  will  continue  to  allow 
other  options  besides  the  prescriptive 
requirements  of  the  LSC.  Health  care 
facilities  may  choose  the  FSES.  and  a 
facility  may  apply  for  a  waiver  of  a 
specific  provision  of  the  LSC  if  it  is 
unable  to  meet  a  specific  requirement. 
We  may  grant  a  waiver  for  a  specific 
LSC  requirement  if  (1)  we  determine 
that  the  waiver  would  not  adversely 
affect  patient  and  staff  health  and  safety; 
and  (2)  we  determine  that  it  would 
impose  an  unreasonable  hardship  on  the 
facility  to  meet  a  specific  LSC 
requirement.  A  provider  may  request  a 
waiver  from  its  State  agency.  The  State 
agency  will  review  the  request  and 
make  a  recommendation  to  the 
appropriate  CMS  regional  office.  The 
CMS  regional  office  will  review  the 
waiver  request  and  the  State  agency's 
reconunendation  and  make  a  final 
decision  on  the  waiver  request.  We 
cannot  grant  a  waiver  if  patient  safety  is 
compromised  in  any  way. 

A  State  may  also  choose  to  use  its  fire 
and  safety  code  rather  than  the  LSC  if 
the  State  fire  and  safety  code  is  imposed 
by  State  law  and  adequately  protect 
patients.  Any  State  that  chooses  this 
option  must  send  the  request  to  its  CMS 
regional  office.  The  regional  office  will 
forward  the  request  to  the  CMS  central 
office.  The  central  office  will  make  the 
final  determination  and  respond  in 
writing  as  to  whether  the  State  fire  and 
safety  code  adequately  protects  patients 


and  staff.  Lastly,  we  no  longer  exempt 
new  nursing  homes  or  new  hospices 
providing  inpatient  care  from  chapter 
18.3.4.5.3  of  the  LSC.  Several 
commenters  opposed  the  proposed  ' 
exception  to  remove  the  smoke  detector 
requirement  for  hospices  and  nursing 
facilities.  Many  commenters  believe 
smoke  detectors  are  an  inexpensive 
requirement  for  new  facilities  and  they 
provide  an  extra  layer  of  protection.  We 
agree  and  removed  the  exception  firom 
the  regulations  text  in  hospices  at 
§  418.100(d)  and  nursing  facilities  at 
§  483.70(a). 

V.  Collection  of  Information 
Requirements 

This  rule  does  not  impose  any 
information  collection  and  record 
keeping  requirements  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

VI.  Regulatory  Impact  Statement 

A.  Introduction 

This  final  rule  adopts  the  2000  edition 
of  the  LSC.  The  objective  is  to  provide 
safety  to  life  diu°ing  fires  and  other 
emergencies.  Adoption  and  use  of  the 
2000  edition  of  the  LSC  will  bring  us 
up-to-date  in  requiring  the  latest  and 
best  technology  in  fire  protection  for  our 
beneficiaries.  These  requirements  are 
designed  to  protect  all  patients  and  staff. 
The  2000  edition  of  the  LSC  also 
protects  property  and  can  reduce  the 
dollar  loss  associated  with  a  fire.  For 
example,  the  2000  edition  of  the  LSC 
requires  that  any  new  construction 
install  quick-response  sprinkler  systems 
increasing  the  level  of  protection  to  our 
beneficiaries.  Adopting  the  2000  edition 
of  the  LSC  and  removing  references  to 
all  older  editions  of  the  LSC  will 
eliminate  confusion  as  to  which  edition 
a  health  care  facility  must  follow.  This 
is  particularly  important  when  a  facility 
has  multiple  buildings  constructed  at 
differing  times  or  a  single  building  with 
multiple  wings  or  additions  constructed 
at  different  times.  Instead  of  each 
building  complying  with  different 
editions  of  the  LSC,  this  final  rule 
requires  all  the  buildings  to  comply 
with  the  same  edition  of  the  LSC.  The 
use  of  a  single  edition  of  the  code 
should  also  contribute  to  lowering  the 
cost  of  complying  with  the  requirements 
for  testing  and  maintenance  of  fire 
protection  systems. 

B.  Overall  Impact 

We  have  examined  the  impacts  of  this 
final  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regidatory  Planning  and  Review)  and 
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the  Regulatory  Flexibility  Act  (RFA) 
(September  16, 1980  Pub.  L.  96-354), 
section  1102(b)  of  the  Social  Security 
Act,  the  Unfunded  Mandates  Reform 
Act  of  1995  (Pub.  L.  104-4)  and 
Executive  Order  13132.  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  in  any  1  year). 

We  have  examined  the  impact  of  this 
final  rule  and  we  have  determined  that 
this  rule  is  neither  expected  to  meet  the 
criteria  to  be  considered  economically 
significant,  nor  do  we  believe  it  will 
meqt  the  criteria  for  a  major  rule.  All 
entities  affected  by  this  rule  are 
considered  small  entities.  Therefore,  a 
final  regulatory  impact  analysis  is  not 
required  for  the  same  reasons  explained 
in  section  Vl.C  of  this  rule. 

We  revised  our  estimate  of  the 
regulatory  impact  of  this  final  rule  from 
$96,356,599  to  $63  million  for  the  first 
year  and  $17.5  million  for  each  of  the 
next  2  years.  The  estimate  appears  lower 
than  the  estimate  in  the  October  2001 
proposed  rule  because  unlike  the 
October  2001  proposed  rule,  we  are 
phasing  in  the  requirement  to  replace  all 
existing  roller  latches  over  3  years. 
Thus,  Ae  cost  estimate  to  replace  the 
roller  latches  is  reduced  from 
approximately  $48  million  for  the  first 
year  to  approximately  $16  million  per 
year  for  3  years.  For  a  detailed 
description  of  oiu  estimates  for  each 
provider,  section  n.C  of  this  final  rule 
outlines  our  cost  estimates  in  the  2001 
proposed  rule,  and  section  III.H  of  this 
final  rule  outlines  our.  revised  cost 
estimates  for  this  rule  as  well  as  why  we 
revised  the  estimates. 

C.  Impact  on  Small  Entities  and  Rural 
Hospitals 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
goverrunent  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6  to 
$29  million  in  any  one  year  (for  details, 
see  the  Small  Business  Administration's 
regulation  that  sets  forth  size  standards 
for  health  care  industries  at  65  FR 
69432).  For  purposes  of  the  RFA,  all 
health  care  facilities  affected  by  this 


regulation  are  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

Based  on  the  Small  Business 
Administration  (SBA)  and  CMS  data 
(these  data  can  be  foimd  in  the  April 
2002  CMS  Statistics  Publication  No. 
03437  or  www.cms.hhs.gov), 
approximately  4,593  out  of  6,650 
hospitals  are  considered  to  be  small 
businesses  or  nonprofit  hospitals.  We  do 
not  consider  thisnde  to  significantly 
impact  these  hospitals  because  the  cost 
of  this  rule  is  less  than  1  percent  of  the 
total  costs  for  hospitals.  According  to 
the  CMS  2002  national  expenditure 
data,  the  total  national  costs  for 
hospitals  in  2002  was  $412.1  biUion.  We 
estimate'this  rule  will  cost  hospitals, 
including  CAHs,  approximately 
$8,263,848  for  the  first  year  and 
$4,131,924  for  each  of  the  next  2  years 
due  to  the  phase  in  of  emergency 
lighting  and  the  replacement  of  all  roller 

Based  on  the  SBA  and  CMS  data, 
approximately  3,064  out  of  3,474  ASCs 
are  considered  to  be  small  businesses  or 
nonprofit  providers.  However,  we  do 
not  consider  this  rule  to  significantly 
impact  the  ASCs  because  the  cost  of  this 
rule  is  less  than  1  percent  of  the  total 
costs  for  ASCs.  According  to  the  CMS 
2002  national  expenditure  data,  the  total 
national  cost  for  ASCs  in  2002  was 
$286.4  billion.  We  estimate  that  it  will 
cost  ASCs  approximately  $2,511,667  for 
the  first  year  and  $1,255,833  for  each  of 
the  next  2  years  due  to  the  phase  in  of 
emergency  lighting  and  the  replacement 
of  all  roller  latches. 

Based  on  the  SBA  and  CMS  data, 
approximately  17,901  out  of  23,500  LTC 
providers,  inpatient  hospices,  arid  ICF/ 
MR  facilities  are  considered  to  be  small 
businesses  or  nonprofit  providers.  We 
do  not  consider  this  rule  to  significantly 
impact  the  LTC  providers,  inpatient 
hospices,  or  ICF/MR  facilities  because 
the  cost  of  this  rule  is  less  than  1 
percent  of  the  total  costs  for  these 
providers.  According  to  the  CMS  2002 
national  expenditine  data,  the  total 
national  costs  for  LTC  providers, 
inpatient  hospices,  and  ICF/MR 
facilities  in  2002  were  $89.3  billion.  Our 


cost  estimate  for  compliance  with  this 
rule  for  LTC  providers,  inpatient 
hospices,  and  ICF/MR  facilities  is 
approximately  $59,195,736  for  the  first 
year  and  $5,788,375  for  each  of  the  next 
2  years  due  to  the  phase  in  of  emergency 
lighting  and  the  replacement  of  all  roller 
latches.  We  combined  the  estimates  of 
LTC  facilities,  inpatient  hospices,  and 
ICF/MR  facilities  because  of  the 
similarities  in  how  the  provider  types* 
are  surveyed  for  compliance  with  the 
LSC  and  the  items  that  must  be 
upgraded  to  meet  the  2000  edition>of  the 
LSC.  In  addition,  most  ICF/MR  facilities 
will  not  be  impacted  by  this  rule 
because  the  majority  of  these  facilities 
are  fairly  new  and  are  considered  a 
residential  occupancy  rather  than  the 
more  stringent  health  care  occupancy 
type.  However,  there  are  ICF/MR 
facilities  that  care  for  the  more  severely 
impaired.  These  ICF/MR  facilities  are 
similar  to  an  LTC  facility  and  will  be 
impacted  by  the  2000  edition  of  the 
LSC. 

Lastly,  we  do  not  befieve  this  rule  will 
affect  PACE  centers  or  RNHCI  facilities  « 
because  PACE  and  RNHCI  are  new 
programs  and  they  already  meet  the 
1997  edition  of  the  LSC.  The  changes 
from  the  1997  edition  of  the  LSC  to  the 
2000  edition  of  the  LSC  are  negligible. 
For  example,  PACE  centers  and  RNHCI 
facilities  have  1.5-hour  emergency 
lighting,  no  vertical  opening  problems, 
and  do  not  have  any  roller  latches. 
Moreover,  because  both  of  these 
providers  are  new  programs,  the  SBA 
does  not  have  an  estimate  as  to  how 
many  are  considered  small  businesses. 
We  consider  all  RNHCIs  to  be  nonprofit 
entities. 

Please  note  we  also  provided  a  cost 
estimate  for  each  of  the  provisions  with 
respect  to  which  we  beUeve  that  each 
facility  will  need  to  upgrade  to  be  in 
compliance  with  this  final  rule  in 
section  III.H. 

The  cost  estimate  does  not  take  into 
accoimt  any  waivers  that  may  be 
granted.  We  will  retain  the  existing 
authority  to  waive  specific  provisions  of 
the  2000  edition  of  the  LSC,  further 
reducing  the  exposure  to  additional  cost 
and  burden  for  facilities  with  unique 
situations  that  can  justify  the 
application  of  waivers,  and  that  we 
determine  will  not  endanger  the  health 
and  safety  of  patients. 

The  cost  estimate  does  not  factor  in 
any  cost  reduction  if  we  accept  a  State's 
fire  and  safety  code  instead  of  the 
NFPA's  2000  edition  of  the  LSC.  We    ' 
have  the  authority  to  accept  a  State  fire 
and  safety  code  in  lieu  of  the  NFPA  LSC 
if  the  State  code  is  imposed  by  State 
law,  and  adequately  protects  patients. 
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We  also  note  that  the  2000  LSC 
permits  the  use  of  the  FSES  as  an 
alternative  approach  that  may  also 
reduce  the  cost  of  compliance 
significantly.  The  FSES  is  an 
equivalency  system.  The  FSES  may 
allow  a  facility  to  comply  with  the  LSC 
without  having  to  make  changes  to  the 
facility  due  to  other  offsetting  or 
compensating  fire  protection  features 
that  exist  in  die  facility. 

We  do  not  know  the  amount  that  any 
of  the  above  waivers  or  alternatives  may 
save  a  health  case  facility  because  each 
facility  must  be^reviewed  on  a  case-by- 
case  basis  to  determine  whether  the 
facility  will  be  granted  a  waiver  for  a 
specific  provision  of  the  LSC  or  use  its 
State  fire  and  safety  code  or  if  the 
facility  chooses  to  use  the  FSES. 

While  we  expect  a  revised  edition  of 
the  LSC  to  be  published  in  2003,  we 
believe  it  is  imperative  to  publish  this 
final  rule,  which  incorporates  the  2000 
edition  of  the  LSC  in  response  to  the 
needs  of  the  providers,  States, 
accrediting  organizations,  and  the 
public  for  clarity  and  consistency  with 
the  current  regulatory  and  accreditation 
setting.  The  2000  edition  of  the  LSC 
includes  new  provisions  that  we  believe 
are  vital  to  the  health  and  safety  of  all 
patients  and  staff.  This  final  rule  is 
intended  to  ensure  that  beneficiaries 
continue  to  experience  the  highest 
degree  of  fire  safety  possible.  We  believe 
by  adopting  the  2000  edition  of  the  LSC 
now  instead  of  waiting  for  the  release  of 
the  2003  edition  will  (1)  minimize  the 
burden  on  health  care  providers  because 
the  standards  we  currently  require  most 
of  the  providers  to  follow  are  at  least  15- 
years  old  and  (2)  increase  the  level  of 
safety  for  patients  and  staff.  Once  the 
NFPA  adopts  the  2003  edition  of  the 
LSC,  we  will  quickly  begin  the  process 
of  reviewing  the  revised  edition  with 
the  intent  to  publish  a  proposed  rule  to 
set  forth  requirements  we  think  would 
be  beneficial  to  the  providers.  States, 
accrediting  organisations,  and  the 
public.  Providers,  States,  accrediting 
organizations,  and  the  public  are 
requesting  that  we  publish  this  rule  now 
rather  than  wait  because  many  of  the 
providers  can  only  comply  with  our 
regulations  by  using  older  fire  safety 
techniques. 

D.  The  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditiu°e  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This  rule 
Mdll  not  have  an  effect  on  the 


governments  mentioned,  and  the  private 
sector  costs  will  not  be  greater  than  the 
$110  million  threshold.  We  discuss 
specific  private  sector  costs  in  section 
VI.C  of  this  rule. 

E.  Federalism 

Executive  Order  13132  establishes 
requirements  that  an  agency  must  meet 
when  it  publishes  a  final  rule  that 
imposes  substantial  direct  requirement 
costs  on  State,  local,  or  tribal 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 

We  have  examined  this  final  rule  and 
have  determined  that  this  rule  will  not 
have  a  substantial  effect  on  State,  local, 
or  tribal  governments. 

F.  Anticipated  Effects 

While  all  health  care  facilities  are 
affected  by  this  regulation,  most  health 
care  facilities  will  be  affected 
minimally.  Most  changes  that  would 
occur  would  be  minor  and  should  not 
adversely  impact  patients.  Each  new 
edition  of  the  LSC  builds  on  prior 
editions;  changes  fi"om  one  edition  to 
the  next  have  been  relatively  minor 
since  1985.  Many  health  care  providers 
have  updated  their  facilities  since  1985 
and  already  meet  most  of  the  provisions 
in  the  2000  edition  of  the  LSC.  In  fact, 
most  health  care  providers  stated  that 
they  are  exposed  to  additional  work  and 
expense  without  any  gain  in  fire  safety 
by  continuing  to  abide  by  the  1985 
edition  of  the  Life  Safety  Code.  For 
example,  the  JCAHO  requires  all  its 
accredited  facilities  to  meet  the  1997 
edition  of  the  LSC,  while  Medicare 
requires  all  facilities  to  meet  an  earlier 
edition  of  the  LSC.  This  has  caused 
confusion,  as  well  as  additional  burden 
to  the  health  care  facility  in  requesting 
waivers  or  changing  some  of  the 
renovations  to  meet  both  editions  of  the 
LSC.  Updating  the  LSC  will  not  only 
relieve  burden  for  health  care  providers 
but  also  assist  in  ensuring  the  health 
and  safety  of  patients  and  staff. 

By  adopting  the  2000  edition  of  the 
LSC,  we  will  eliminate  confusion  as  to 
which  edition  a  health  care  facility  must 
follow.  The  use  of  a  single  edition  of  the 
code  should  also  contribute  to  lowering 
the  cost  of  complying  with  the 
requirements  for  testing  and 
maintenance  of  fire  protection  systems 
under  multiple  editions  of  the  LSC. 

1.  Effects  on  Specific  Entities 

This  rule  will  affect  hospitals,  LTC 
facilities,  ICFs/MR,  ASCs,  hospices  that 
provide  inpatient  services,  RNHCIs, 
CAHs,  and  PACE  Centers. 


2.  Effects  on  Other  Providers 

We  do  not  expect  this  regulation  to 
affect  any  other  providers. 

3.  Effects  on  the  Medicare  and  Medicaid 
Programs 

If  facilities  decide  to  use  the 
performance-based  option  to  meet  the 
requirements  of  the  LSC,  we  estimate 
that  it  could  cost  approximately  $3.5 
million  in  the  aggregate  for  States  to 
survey  facility  plans  using  the 
performance-based  option.  We  estimate 
that  25  states  will  be  affected  by  the  use 
of  the  performance-based  option.  Our 
estimate  is  based  on  the  hiring  of  one 
fire  protection  engineer  at  an  average  of 
$60,000  annual  salary  and  one  engineer 
technician  at  an  average  $40,000  annual 
salary  plus  minimal  travel  and  training 
expenses.  We  expect  that  we  would 
have  to  additionally  fund  the  States  in 
order  for  them  to  be  able  to  have  the 
expertise  to  survey  any  facility  using  the 
performance-based  option. 

G.  Alternatives  Considered 

The  statutory  basis  for  incorporating 
the  NFPA's  code  for  nursing  homes  is 
specific  authority  in  the  Act  at  sections 
1819(d)(2)  and  1919(d)(2).  For  hospitals, 
the  statutory  authority  to  adopt  fire 
safety  provisions  is  section  1861(e)(9)  of 
the  Act.  To  be  consistent  and  to  avoid 
confusion  among  health  care  providers, 
we  incorporated  the  NFPA's  2000 
edition  of  the  LSC  for  all  Medicare 
inpatient  facilities  under  the  Secretary's 
general  rulemaking  authority. 

Alternatively,  we  could  have  chosen 
not  to  update  the  fire  safety  code.  This 
is  not  an  acceptable  alternative  because 
many  health  care  facilities  are  exposed 
to  additional  work  and  expense  without 
any  gain  in  fire  safety  by  continuing  to 
abide  by  the  1985  edition  of  the  Life 
Safety  Code.  For  example,  the  JCAHO 
requires  all  its  accredited  facilities  to 
meet  the  1997  edition  of  the  LSC,  while 
Medicare  requires  all  facilities  to  meet 
an  earlier  edition  of  the  LSC.  This  has 
caused  confusion,  as  well  as  additional 
burden  to  the  health  care  facility  in 
requesting  waivers  or  changing  some  of 
the  renovations  to  meet  both  editions  of 
the  LSC.  Updating  the  LSC  will  not  only 
relieve  burden  for  health  care  providers 
but  also  assist  in  ensuring  the  health 
and  safety  of  patients  and  staff. 

Please  note  that  while  we  incorporate 
the  NFPA's  2000  edition  of  the  LSC,  all 
health  care  providers  have  other  options 
besides  the  prescriptive  requirements  of 
the  LSC.  Health  care  facilities  may 
choose  the  Fire  Safety  Evaluation 
System  (FSES)  and  a  facility  may  apply 
for  a  waiver  of  a  specific  provision  of 
the  LSC  if  it  is  unable  to  meet  a  specific 
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requirement.  A  waiver  may  be  granted 
for  a  specific  LSC  requirement  if  (1)  we 
detennine  that  the  waiver  would  not 
adversely  affect  patient  and  staff  health 
and  safety;  and  (2)  we  determine  that  it 
would  impose  an  imreasonable 
hardship  on  the  facility  to  meet  a 
specific  LSC  requirement.  A  provider 
may  request  a  waiver  from  its  State 
Agency.  The  State  Agency  will  review 
the  request  and  make  a  recommendation 
to  the  appropriate  CMS  regional  office. 
The  CMS  regional  office  will  review  the 
waiver  request  and  the  State  agency's 
recommendation  and  make  a  final 
decision  on  the  waiver  request.  A 
waiver  cannot  be  granted  if  patient 
safety  is  compromised  in  any  way. 

H.  Conclusion  •  , 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In- accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

Listof  Subiects 

42  CFR  Part  403 

Health  insurance,  Hospitals, 
Incorporation  by  reference, 
Intergovenuneotal  relations.  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  416 

Health  facilities,  Incorporation  by 
reference.  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  418 

Health  facilities,  Hospice  care. 
Incorporation  by  reference.  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  460 

Aged,  Health,  Incorporation  by 
reference.  Medicare,  Medicaid, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  482 

Grant  programs — health,  Hospitals, 
Incorporation  by  reference,  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  483 

Grant  programs — health,  Health 
facilities,  Health  professions,  Health 


records.  Incorporation  by  reference, 
Medicaid,  Medicare,  Niusing  homes. 
Nutrition,  Reporting  and  recordkeeping 
requirements.  Safety. 

42  CFR  Part  485 

Grant  programs — health,  Health 
facilities.  Incorporation  by  reference, 
Medicaid,  Medicare,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  and 
Medicaid  Services  amends  42  CFR 
chapter  IV  as  follows: 

PART  403— SPECIAL  PROGRAMS  AND 
PROJECTS 

1.  The  authority  citation  for  part  403 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  G— Religious  Nonmedical 
Healtti  Care  Institutions— Benefits, 
Conditions  of  Participation,  and 
Payment 

2.  Section  403.744  is  amended  as 
follows: 

a.  The  introductory  text  to  paragraph 
(a)  is  republished. 

b.  Paragraph  (a)(1)  is  revised. 

c.  Paragraph  (c)  is  added. 

§403.744    Condition  of  participation:  Life 
safety  from  fire. 

(a)  General.  An  RNHCI  must  meet  the 
following  conditions: 

(1)  Except  as  otherwise  provided  in 
this  section,  the  RNHCI  must  meet  the 
applicable  provisions  of  the  2000 
edition  of  the  Life  Safety  Code  of  the 
National  Fire  Protection  Association. 
The  Director  of  the  Office  of  the  Federal 
Register  has  approved  the  NFPA  101® 
2000  edition  of  the  Life  Safety  Code, 
issued  January  14,  2000,  for 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  A  copy  of  the  Code  is 
available  for  inspection  at  the  CMS 
Information  Resource  Center,  7500 
Seciuity  Boulevard,  Baltimore,  MD  and 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  SUwt,  NW.,  Suite  700, 
Washington,  DC.  Copies  may  be 
obtained  from  the  National  Fire 
Protection  Association,  1  Batterymarch 
Park,  Quincy,  MA  02269.  If  any  changes 
in  this  edition  of  the  Code  are 
incorporated  by  reference,  CMS  will 
publish  notice  in  the  Federal  Register  to 
annoimce  the  changes.  Chapter 
19.3.6.3.2,  exception  number  2  of  the 
adopted  Life  Safety  Code  does  not  apply 
to  an  RNHCI. 


(c)  Phase-in  period.  An  RNHCI  must 
be  in  compliance  with  the  following 
provisions  beginning  on  March  13, 
2006: 

(1)  Chapter  19.3.6.3.2,  exception 
number  2. 

(2)  Chapter  19.2.9,  Emergency 
Lighting. 

PART  416— AMBULATORY  SURGICAL 
SERVICES 

1.  The  authority  citation  for  part  416 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  C— Specific  Conditions  for 
Coverage 

2.  Section  416.44  is  amended  as 
follows: 

a.  Paragraph  (b)(1)  is  revised. 

b.  Paragraph  (b)(3)  is  revised. 

c.  Paragraph  (b)(4)  is  added. 

§  41 6.44    Condition  for  coverage- 
Environment. 

***** 

(b)  Standard:  Safety  from  fire.  ( 1 ) 
Except  as  otherwise  provided  in  this 
section,  the  ASC  must  meet  the 
provisions  applicable  to  Ambulatory 
Health  Care  Centers  of  the  2000  edition   . 
of  the  Life  Safety  Code  of  the  National 
Fire  Protection  Association,  regardless 
of  the  number  of  patients  served.  The 
Director  of  the  Office  of  the  Federal 
Register  has  approved  the  NFPA  101® 
2000  edition  of  the  Life  Safety  Code, 
issued  January  14,  2000,  for 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  A  copy  of  the  Code  is 
available  for  inspection  at  the  CMS 
Information  Resource  Center,  7500 
Security  Boulevard,  Baltimore,  MD  and 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  Suite  700. 
Washington,  DC.  Copies  may  be 
obtained  from  the  National  Fire 
Protection  Association,  1  Batterymarch 
Park,  Quincy,  MA  02269.  If  any  changes 
in  this  edition  of  the  Code  are 
incorporated  by  reference,  CMS  will 
publish  notice  in  the  Federal  Register  to 
announce  the  changes. 
***** 

(3)  The  provisions  of  the  Life  Safety 
Code  do  not  apply  in  a  State  if  CMS 
finds  that  a  fire  and  safety  code  imposed 
by  State  law  adequately  protects 
patients  in  an  ASC. 

(4)  An  ASC  must  be  in  compliance 
with  Chapter  21.2.9.1.  Emergency 
Lighting,  beginning  on  Mardi  13,  2006. 
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PART  418— HOSPICE  CARE 

1.  The  authority  citation  for  part  418 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  E — Conditions  of 
Participation:  Other  Services 

2.  Section  418.100  is  amended  as 
follows: 

a.  Paragraph  (d)(1)  is  revised. 

b.  Paragraph  (d)(3)  is  revised. 

c.  Paragraph  (d)(4)  is  revised. 

§  41 8.1 00    Condition  of  participation: 
Hospices  ttiat  provide  inpatient  care 
directly. 


(d)  Standard:  Fire  protection.  (1) 
Except  as  otherwise  provided  in  this 
section,  the  hospice  must  meet  the 
provisions  applicable  to  nursing  homes 
of  the  2000  edition  of  the  Life  Safety 
Code  of  the  National  Fire  Protection 
Association.  The  Director  of  the  Office 
of  the  Federal  Register  has  approved  the 
NFPA  101®  2000  edition  of  the  Life 
Safety  Code,  issued  January  14,  2000, 
for  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  A  copy  of  the  Code  is 
available  for  inspection  at  the  CMS 
Information  Resource  Center,  7500 
Security  Boulevard,  Baltimore,  MD  and 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  Suite  700, 
Washington,  DC.  Copies  may  be 
obtained  from  the  National  Fire 
Protection  Association,  1  Batterymarch 
Park,  Quincy,  MA  02269.  If  any  changes 
in  this  edition  of  the  Code  are 
incorporated  by  reference,  CMS  will 
publish  notice  in  the  Federal  Register  to 
announce  the  changes.  Chapter 
19.3.6.3.2,  exception  number  2  of  the 
adopted  edition  of  the  LSC  does  not 
apply  to  a  hospice. 
***** 

(3)  The  provisions  of  the  adopted 
edition  of  the  Life  Safety  Code  do  not 
apply  in  a  State  if  CMS  finds  that  a  fire 
and  safety  code  imposed  by  State  law 
adequately  protects  patients  in  hospices. 

(4)  A  hospice  must  be  in  compliance 
with  the  following  provisions  beginning 
on  March  13,  2006: 

(i)  Chapter  19.3.6.3.2,  exception 
number  2. 

(ii)  Chapter  19.2.9,  Emergency 
Lighting. 


PART  460— PROGRAMS  OF  ALL- 
iNCLUSIVE  CARE  FOR  THE  ELDERLY 
(PACE) 

1 .  The  authority  citation  for  part  460 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395). 


Subpart  E— PACE  Administrative 
Requirements 

2.  Section  460.72  is  amended  as 
follows: 

a.  Paragraph  (b)(1)  is  revised. 

b.  Paragraph  (b)(3)  is  added. 

§460.72    Physical  environment. 


(b)  Fire  safety— (1)  General  rule,  (i) 
Except  as  otherwise  provided  in  this 
section,  a  PACE  center  must  meet  the 
applicable  provisions  of  the  2000 
edition  of  the  Life  Safety  Code  (LSC)  of 
the  National  Fire  Protection  Association 
that  apply  to  the  type  of  setting  in 
which  the  center  is  located.  The 
Director  of  the  Office  of  the  Federal 
Register  has  approved  the  NFPA  101® 
2000  edition  of  the  Life  Safety  Code, 
issued  January  14,  2000,  for 
incorporation  by  reference  in 
accordance -with  5  U.S.C.  552(a)  and  1 
CFR  peul  51.  A  copy  of  the  Code  is 
available  for  inspection  at  the  CMS 
Information  Resource  Center,  7500 
Security  Boulevard,  Baltimore,  MD  and 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  Suite  700, 
Washington,  DC.  Copies  may  be 
obtained  from  the  National  Fire 
Protection  Association,  1  Batterymarch 
Park,  Quincy,  MA  02269.  If  any  changes 
in  this  edition  of  the  Code  are 
incorporated  by  reference,  CMS  will 
publish  notice  in  the  Federal  Register  to 
announce  the  changes. 

(ii)  Chapter  19.3.6.3.2,  exception 
number  2  of  the  adopted  edition  of  the 
LSC  does  not  apply  to  PACE  centers. 
***** 

(3)  Phase-in  period:  A  PACE  center 
must  be  in  compliance  with  the 
following  provisions  beginning  on 
March  13,  2006: 

(i)  Chapter  19.3.6.3.2,  exception 
number  2. 

(ii)  Chapter  19.2.9,  Emergency 
Lighting. 


PART  482— CONDITIONS  OF 
PARTICIPATION  FOR  HOSPITALS 

1.  The  authority  citation  for  part  482 
continues  to  read  as  follows: 


Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 


Subpart  C— Basic  Hospital  Functions 

2.  Section  482.41  is  amended  as 
follows: 

a.  Paragraph  (b)(1)  introductory  text  is 
revised. 

b.  Paragraph  (b)(l)(i)  is  revised. 

c.  Paragraph  (b)(l)(iv)  is  added. 

§  482.41     Condition  of  participation: 
Physical  environment. 

***** 

(b)  Standard:  Life  safety  from  fire.  (1) 
Except  as  otherwise  provided  in  this 
section,  the  hospital  must  meet  the 
applicable  provisions  of  the  2000 
edition  of  the  Life  Safety  Code  of  the 
National  Fire  Protection  Association. 
The  Director  of  the  Office  of  the  Federal 
Register  has  approved  the  NFPA  101® 
2000  edition  of  the  Life  Safety  Code, 
issued  January  14,  2000,  for 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  A  copy  of  the  Code  is 
available  for  inspection  at  the  CMS 
Information  Resource  Center,  7500 
Security  Boulevard,  Baltimore,  MD  and 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  Suite  700, 
Washington,  DC.  Copies  may  be 
obtained  from  the  National  Fire 
Protection  Association,  1  Batterymarch 
Park,  Quincy,  MA  02269.  If  any  changes 
in  this  edition  of  the  Code  are 
incorporated  by  reference,  CMS  will 
publish  notice  in  the  Federal  Register  to 
aimotmce  the  changes. 

(i)  Chapter  19.3.6.3.2,  exception 
number  2  of  the  adopted  edition  of  the 
LSC  does  not  apply  to  hospitals. 
***** 

(iv)  A  hospital  must  be  in  compliance 
with  the  following  provisions  beginning 
on  March  13,  2006: 

(A)  Chapter  19.3.6.3.2,  exception 
number  2. 

(B)  Chapter  19.2.9,  Emergency 
Lighting. 


PART  483— REQUIREMENTS  FOR 
STATES  AND  LONG  TERM  CARE 
FACILITIES 

1.  The  authority  citation  for  part  483 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  B — Requirements  for  Long 
Term  Care  Facilities 

2.  Section  483.70  is  amended  as 
follows: 
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a.  Paragraph  (a)  introductory  text  is 
revised. 

b.  Paragraph  {a)(4)  is  added. 

§483.70    Physical  environment. 

***** 

(a)  Life  safety  from  fire.  Except  as 
otherwise  provided  in  this  section,  the 
facility  must  meet  the  applicable 
provisions  of  the  2000  edition  of  the 
Life  Safety  Code  of  the  National  Fire 
Protection  Association.  The  Director  of 
the  Office  of  the  Federal  Register  has 
approved  the  NFPA  101®  2000  edition 
of  the  Life  Safety  Code,  issued  January 
l4,  2000,  for  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  A  copy  of  the  Code  is 
available  for  inspection  at  the  CMS 
Information  Resource  Center,  7500 
Security  Boulevard,  Baltimore,  MD  and 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  Suite  700, 
Washington,  DC.  Copies  may  be 
obtained  from  the  National  Fire 
Protection  Association,  1  Batterymarch 
Park,  Quincy,  MA  02269.  If  any  changes 
in  this  edition  of  the  Code  are 
incorporated  by  reference,  CMS  will 
publish  notice  in  the  Federal  Register  to 
announce  the  changes.  Chapter 
19.3.6.3.2,  exception  number  2  of  the 
adopted  edition  of  the  LSC  does  not 
apply  to  long-term  care  facilities. 
***** 

(4)  A  long-term  care  facility  must  be 
in  compliance  with  the  following 
provisions  beginning  on  March  13, 
2006: 

(i)  Chapter  19.3.6.3.2,  exception 
number  2. 

(ii)  Chapter  19.2.9,  Emergency 
Lighting. 


Subpaii  I— Conditions  of  Participation 
for  Intermediate  Care  Faciiities  for  the 
Mentaiiy  Retarded 

3.  Section  483.470  is  amended  as 
follows: 

a.  Paragraph  (j)(l)(i)  is  revised. 

b.  Paragraph  {j)(l)(iii)  is  revised. 

c.  Paragraph  (j)(2)  is  revised. 

d.  Paragraph  (j)(3)  is  added. 

§  483.470    Condition  of  participation: 
Physical  environment. 

***** 

(j)  Standard:  Fire  protection — (1) 
General,  (i)  Except  as  otherwise 
provided  in  this  section,  the  facility 
must  meet  the  applicable  provisions  of 
either  the  Health  Care  Occupancies 
Chapters  or  the  Residential  Board  and 
Care  Occupancies  Chapter  of  the  2000 
edition  of  the  Life  Safety  Code  of  the 
National  Fire  Protection  Association. 


The  Director  of  the  Office  of  the  Federal 
Register  has  approved  the  NFPA  101® 
2000  edition  of  the  Life  Safety  Code, 
issued  January  14,  2000,  for 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  A  copy  of  the  Code  is 
available  for  inspection  at  the  CMS 
Information  Resoiut:e  Center,  7500 
Security  Boulevard,  Baltimore,  MD  and 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  Suite  700, 
Washington,  DC.  Copies  may  be 
obtained  from  the  National  Fire 
Protection  Association,  1  Batterymarch 
Park,  Quincy,  MA  02269.  If  any  changes 
in  this  edition  of  the  Code  are 
incorporated  by  reference,  CMS  wiU 
publish  notice  in  the  Federal  Register  to 
aimounce  the  changes. 
*        *        *        *        * 

(iii)  A  facility  that  meets  the  LSC 
definition  of  a  residential  board  and 
care  occupancy  must  have  its 
evacuation  capability  evaluated  in 
accordance  with  the  Evacuation 
Difficulty  Index  of  the  Fire  Safety 
Evaluation  System  for  Board  and  Care 
facilities  (FSES/BC). 

(2)  Exceptions  for  all  facilities,  (i) 
Chapter  19.3.6.3.2,  exception  number  2 
of  the  adopted  LSC  does  not  apply  to  a 
facility. 

(ii)  If  CMS  finds  that  the  State  has  a 
fire  and  safety  code  imposed  by  State 
law  that  adequately  protects  a  facility's 
clients,  CMS  may  allow  the  State  survey 
agency  to  apply  the  State's  fire  and 
safety  code  instead  of  the  LSC. 

'    (iii)  The  facility  must  be  in 
compliance  with  the  following 
provisions  beginning  on  March  13, 
2006: 

(A)  Chapter  19.3.6.3.2,  exception 
number  2. 

(B)  Chapter  19.2.9,  Emergency 
Lighting. 

(3)  Facilities  that  meet  the  LSC 
definition  of  a  health  care  occupancy. 

(i)  After  consideration  of  State  survey 
agency  recommendations,  CMS  may 
.  waive,  for  appropriate  periods,  specific 
provisions  of  the  Life  Safety  Code  if  the 
following  requirements  are  met: 

(A)  The  waiver  would  not  adversely 
affect  the  health  and  safety  of  the 
clients. 

(B)  Rigid  application  of  specific 
provisions  would  result  in  an 
unreasonable  hardship  for  the  facility. 

(ii)  [Reserved] 


PART  485— CONDITIONS  OF 
PARTICIPATION:  SPECIAUZED 
PROVIDERS 

1.  The  authority  citation  for  part  485 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302,and 
1395(hh)). 

Subpart  F — Conditions  of 
Participation:  Critical  Access  HospitaliB 
(CAHs) 

2.  Section  485.623  is  amended  as 
follows: 

a.  Paragraph  (d)(1)  is  revised. 

b.  Paragraph  (d)(2)  is  ^evis^d. 

c.  Paragraph  (d)(5)  is  added. 

§485.623    Condition  of  participation: 
Physical  plant  and  environment  < 

***** 

(d)  Standard:  Life  safety  fmm  fire—{l) 
Except  as  otherwise  provided  in  this 
section,  the  CAH  must  meet  the 
applicable  provisions  of  the  2000 
edition  of  the  Life  Safety  Code  of  the    ■ 
National  Fire  Protection  Association. 
The  Director  of  the  Office  of  the  Federal 
Register  has  approved  the  NFPA  101® 
2000  edition  of  the  Life  Safety  Code, 
issued  January  14,  2000,  for 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  A  copy  of  the  Code  is 
available  for  inspection  at  the  CMS 
Information  Resource  Center,  7500 
Security  Boulevard,  Baltimore,  MD  and 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  Suite  700, 
Washington,  DC.  Copies  may  be 
obtained  from  the  National  Fire    . 
Protection  Association.  1  Batterymarch 
Park,  Quincy,  MA  02269.  If  any  changes 
in  this  edition  of  the  Code  are 
incorporated  by  reference,  CMS  will 
publish  notice  in  the  Federal  Register  to 
announce  the  changes.  Chapter 
19.3.6.3.2,  exception  number  2  of  the 
adopted  edition  of  the  Life  Safety  Code 
does  not  apply  to  a  CAH. 

(2)  If  CMS  finds  that  the  State  has  a 
fire  and  safety  code  imposed  by  State 
law  that  adequately  protects  patients, 
CMS  may  allow  the  State  survey  agency 
to  apply  the  State's  fire  and  safety  code 
instead  of  the  LSC. 
***** 

(5)  A  critical  access  hospital  must  be 
in  compliance  with  the  following 
provisions  beginning  on  March  13, 
2006: 

(i)  Chapter  19.3.6.3.2,  exception 
number  2. 

(ii)  Chapter  19.2.9,  Emergency 
Lighting. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program;  and  Program  No.  93.778, 
Medical  Assistance  Program) 
Dated:  May  9,  2002. 

Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 

Dated:  September  26,  2002. 
Tommy  G.  Thompson, 
Secretary. 

[FR  Doc.  03-273  Filed  1-9-03;  8:45  am) 
BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AI33 

Migratory  Bird  IHunting;  Approval  of 
Tungsten-lron-Nicl(el-Tin  Shot  as 
Nontoxic  for  Hunting  Waterfowl  and 
Coots 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  We  approve  shot  formulated 
of  65%  tungsten,  10.4%  iron,  2.8% 
nickel,  and  21.8%  tin  as  nontoxic  for 
hunting  waterfowl  and  coots.  We 
assessed  possible  effects  of  the  tungsten- 
iron-nickel-tin  (TINT)  shot,  and  we 
believe  that  it  does  not  present  a 
significant  toxicity  threat  to  wildlife  or 
their  habitats  and  that  further  testing  of 
the  shot  is  not  necessary.  Approval  of 
this  shot  provides  another  nontoxic 
optisn  for  hunters. 

DATES:  This  rule  takes  effect  on  January 
10.  2003. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment  are  available 
from  the  Chief  of  the  Division  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  634,  Arlington,  Virginia 
22203-1610. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Blohm,  Acting  Chief,  or  John  J.  Kreilich, 
Jr.,  Division  of  Migratory  Bird 
Management,  703-358-1714. 
SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  1918  (Act) 
(16  U.S.C.  703B-712  and  16  U.S.C.  742 
a-j)  implements  migratory  bird  treaties 
between  the  United  States  and  Great 
Britain  for  Canada  (1916  and  1996  as 
amended),  Mexico  (1936  and  1972  as 
amended),  Japan  (1972  and  1974  as 
amended),  and  Russia  (then  the  Soviet 
Union,  1978).  These  treaties  protect 
certain  migratory  birds  from  take,  except 
as  permitted  under  the  Act.  The  Act 


authorizes  the  Secretary  of  the  Interior 
to  regulate  take  of  migratory  birds  in  the 
United  States.  Under  this  authority,  the 
Fish  and  Wildlife  Service  controls  the 
hunting  of  migratory  game  birds  through 
regulations  in  50  CFR  part  20. 

Since  the  mid-1970s,  we  have  sought 
to  identify  shot  that  is  not  significantly 
toxic  to  migratory  birds  or  other 
wildlife.  Complifuice  with  the  use  of 
nontoxic  shot  has  increased  over  the  last 
few  years  (Anderson  et  al.  2000)^  and  we 
believe  that  it  will  continue  to  increase 
with  the  approval  and  availability  of 
other  nontoxic  shot  types.  Currently, 
steel,  bismuth-tin,  tungsten-iron, 
tungsten-polymer,  tungsten-matrix,  and 
tungsten-nickel-iron  shot  are  approved 
as  nontoxic. 

The  purpose  of  this  rule  is  to  approve 
the  use  of  TINT  shot  in  the  tested 
formulation  (65%  tungsten,  10.4%  iron, 
2.8%  nickel,  and  21.8%  tin  by  weight) 
for  waterfowl  and  coot  hunting.  This 
rule  amends  50  CFR  20.21(j),  which 
describes  prohibited  types  of  shot  for 
waterfowl  and  coot  himting,  to  allow 
the  use  of  this  shot. 

Background 

On  October  12,  2001,  we  received  an 
application  (Tier  1)  under  50  CFR 
20.134  from  ENVIRON-Metal,  Inc.  for 
approval  of  HEVI-SHOTtm  brand  of  Soft 
Shot  in  a  65%  tungsten,  10.4%  iron, 
2.8%  nickel,  and  21.8%  tin  formulation. 
The  application  included  information 
on  chemical  characterization, 
production  variability,  use  volume, 
toxicological  effects,  environmental  fate 
and  transport,  and  evaluation.  In 
accordance  with  our  regulation,  on  May 
10,  2002,  we  published  in  the  Federal 
Register  a  proposed  rule  indicating  our 
intention  to  approve  TINT  shot.  We 
have  reviewed  the  Tier  1  application, 
the  supporting  data,  and  the  public 
comment,  and  the  Director,  U.S.  Fish 
and  Wildlife  Service,  has  concluded 
that  this  shot  does  not  impose  a 
significant  danger  to  migratory  birds 
and  other  wildlife  or  their  habitats. 

In  addition,  since  the  2000-2001 
hunting  season  is  completed,  tin  (99.9 
percent  tin  with  1  percent  residual  lead) 
shot  is  no  longer  authorized  for  use  and 
therefore  the  reference  to  it  in  50  CFR 
20.21(j)  is  deleted. 

Toxicity  Information 

Tungsten  may  be  substituted  for 
molybdenum  in  enzymes  in  mammals. 
Ingested  tungsten  salts  reduce  growth 
and  can  cause  diarrhea,  coma,  and  death 
in  mammals  (Bursian  et  al.  1996,  Cohen 
et  al.  1973,  Karantassis  1924,  Kinard 
and  Van  de  Erve  1941,  National 
Research  Council  1980,  Pham-Huu- 
Chanh  1965),  but  elemental  tungsten  is 
virtually  insoluble  and  therefore 
essentially  nontoxic.  A  dietary 


concentration  of  94  parts-per-million 
(ppm)  did  not  reduce  weight  gain  in 
growing  rats  (Wei  et  al.  1987).  Lifetime 
exposure  to  5  ppm  tungsten  as  sodium 
tungstate  in  drinking  water  produced  no 
discernible  adverse  effects  in  rats 
(Schroeder  and  Mitchener  1975).  At  100 
ppm  tungsten  as  sodiimi  tungstate  in 
drinking  water,  rats  had  decreased 
enzyme  activity  after  21  days  (Cohen  et 
al.  1973). 

Chickens  given  a  c-omplete  diet 
showed  no  adverse  effects  of  250  ppm 
sodium  timgstate  administered  for  10 
days  in  the  diet.  However,  500  ppm  in 
the  diet  had  detrimental  effects  on  day- 
old  chicks  (Teekell  and  Watts  1959). 
Adult  hens  had  reduced  egg  production 
and  egg  weight  on  a  diet  containing 
1,000  ppm  tungsten  (Nell  et  al.  1981a). 
EFT  (1999)  concluded  that  250  ppm  in 
the  diet  would  produce  no  observable 
adverse  effects.  Kelly  et  al.  (1998) 
demonstrated  no  adverse  effects  on 
mallards  dosed  with  tungsten-iron  or 
timgsten-polymer  shot  according  to 
nontoxic  shot  test  protocols. 

Most  toxicity  tests  reviewed  were 
based  on  soluble  tungsten  compounds 
rather  than  elemental  tungsten.  As  we 
found  in  our  reviews  of  other  tungsten 
shot  types,  we  have  no  basis  for  concern 
about  the  toxicity  of  the  tungsten  in 
TINT  shot  to  fish,  mammals,  or  birds. 

Nickel  is  a  dietary  requirement  of 
mammals,  with  necessary  consumption 
set  at  50  to  80  parts  per  billion  for  the 
rat  and  chick  (Nielsen  and  Sandstead 
1974).  Though  it  is  necessary  for  some 
enzymes,  nickel  can  compete  with 
calcium,  magnesium,  and  zinc  for 
binding  sites  on  many  enzymes.  Water- 
soluble  nickel  salts  are  poorly  absorbed 
if  ingested  by  rats  (Nieboer  et  al.  1988). 
Nickel  carbonate  caused  no  treatment 
effects  in  rats  fed  1 ,000  ppm  for  3  to  4 
months  (Phatak  and  Patwardhan  1950). 
Rats  fed  1,000  ppm  nickel  sulfate  for  2 
years  showed  reduced  body  and  liver 
weights,  an  increase  in  the  number  of 
stillborn  pups,  and  decrease  in  weanling 
weights  through  three  generations 
(Ambrose  e^  al.  1976).  Nickel  chloride 
was  even  more  toxic;  1,000  ppm  fed  to 
young  rats  caused  weight  loss  in  1 3  days 
(Schnegg  and  Kirchgessner  1976). 

Soluble  nickel  salts  are  toxic  to 
mammals,  with  an  oral  LDso  (lethal 
dose)  of  136  mg/kg  in  mice,  and  350  mg/ 
kg  in  rats  (Fairchild  et  al.  1977).  Nickel 
catalyst  (finely  divided  nickel  in 
vegetable  oil)  fed  to  young  rats  at  250 
ppm  for  16  months,  however,  produced 
no  detrimental  effects  (Phatak  and 
Patwardhan  1950). 

In  chicks  from  hatching  to  4  weeks  of 
age,  300  ppm  nickel  as  nickel  carbonate 
or  nickel  acetate  in  the  diet  produced  no 
observed  adverse  effects.  However, 
concentrations  of  500  ppm  or  more 
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reduced  growth  (Weber  and  Reid  1968). 
A  diet  containing  200  ppm  nickel  as 
nickel  sulfate  had  no  observed  effects  on 
mallard  ducklings  firom  1  to  90  days  of 
age.  Diets  of  800  ppm  or  more  caused 
significant  changes  in  physical 
condition  of  the  ducklings  (Cain  and 
Pafford  1981).  Eastin  and  O'Shea  (1981) 
observed  no  apparent  significant 
changes  in  pairs  of  breeding  mall^ds 
fed  diets  containing  up  to  800  ppm 
nickel  as  nickel  sulfate  for  90  days.  We 
have  no  basis  for  concern  about  the 
toxicity  of  nickel  in  TINT  shot  to  fish, 
mammals,  or  birds. 

Iron  is  an  essential  nutrient,  so 
reported  iron  toxicosis  in  mammals, 
such  as  livestock,  is  primarily  a 
phenomenon  of  overdosing.  Maximum 
recommended  dietary  levels  of  iron 
range  from  500  ppm  for  sheep  to  3,000 
ppm  for  pigs  (National  Research  Council 
[NRC]  1980).  Chickens  require  at  least 
55  ppm  iron  in  the  diet  (Morck  and 
Austic  1981).  Chickens  fed  1,600  ppm 
iron  in  an  adequate  diet  displayed  no  ill 
effects  (McGhee  et  al.  1965),  and  turkey 
poults  fed  440  ppm  in  the  diet  also 
suffered  no  ill  effects.  The  tests  in 
which  eight  No.  4  timgsten-iron  shot 
were  administered  to  each  mallard  in  a 
toxicity  study  indicated  that  the  45% 
iron  content  of  the  shot  had  no  adverse 
effects  on  the  test  animals  (Kelly  et  al. 
1998).  We  have  no  basis  for  concern 
about  the  toxicity  of  iron  in  TINT  shot 
to  fish,  mammals,  or  birds. 

Elemental  and  inorganic  tins  have  low 
toxicity,  due  largely  to  low  absorption 
rate,  low  tissue  acciunulation,  and  rapid 
excretion  rates.  Inorganic  tin  is  only 
slightly  to  moderately  toxic  to 
mammals.  The  oral  LD50  values  for  tin 
(n)  chloride  for  mice  and  rats  are  250 
and  700  mg/kg  of  body  weight,, 
respectively  (WHO  1980). 

A  150-day  chronic  toxicity/ 
reproductive  study  conducted  for  tin 
shot  revealed  no  adverse  effects  in 
mallards  dosed  with  eight  No.  4  sized 
shot.  There  were  no  significant  changes 
in  egg  production,  fertility,  or 
hatchability  of  birds  dosed  with  tin 
when  compared  to  steel-dosed  birds 
(Gallagher  et  al.  2000). 

Environmental  Fate 

Elemental  tungsten  and  iron  are 
virtually  insoluble  in  water  and  do  not 
weather  or  degrade  in  the  environment. 
Tungsten  is  stable  in  acids  and  does  not 
easily  form  compoimds  with  other 
substances.  Preferential  uptake  by 
plants  in  acidic  soil  suggests  uptake  of 
tungsten  when  it  has  formed 
compounds  with  other  substances  rather 
than  when  it  is  in  its  elemental  form 
(Kabata-Pendias  and  Pendias  1984). 


Nickel  is  common  in  ft«sh  waters, 
though  usually  at  concentrations  of  less 
than  1  part  per  billion  in  locations 
unaffected  by  human  activities.  Pure 
nickel  is  not  soluble  in  water.  Free 
nickel  may  be  part  of  chemical 
reactions,  such  as  sorption, 
precipitation,  and  complexation. 
Reactions  of  nickel  with  anions  are 
ludikely.  Complexation  with  organic 
agents  is  poorly  imderstood  (U.S. 
Environmental  Protection  Agency  (EPA] 
1980).  Water  hardness  is  the  dominant 
factor  governing  nickel  effects  on  living 
things  (Stokes  1988). 

Tin  occtus  naturally  in  soils  at  2  to 
200  mg/g  with  areas  of  enrichment  at 
much  higher  concentrations  (up  to  1 ,000 
mg/g)  (WHO  1980).  However,  in  the 
United  States,  soil  concentrations  are 
between  1  and  5  ppm  (Kabata-Pendias 
and  Pendias  2001). 

Environmental  Concentrations 

Calculation  of  the  estimated 
environmental  concentration  (EEC)  of  a 
candidate  shot  in  a  terrestrial  ecosystem 
is  based  on  69,000  shot  per  hectare  (2.47 
acre)  (Bellrose  1959,  50  CFR  20.134). 
Assuming  complete  dissolution  of  the 
shot,  the  EEC  for  tungsten  in  soil  is 
15.09  mg/kg.  The  EECs  for  nickel  and 
iron  would  be  0.65  and  2.41  mg/kg, 
respectively.  The  EEC  for  nickel  (the 
only  one  of  the  four  elements  with  an 
application  limit)  is  substantially  below 
the  U.S.  Enviromnental  Protection 
Agency  (EPA)  biosolid  application  limit. 
The  0.65  mg/kg  EEC  for  nickel  also  is  far 
below  the  16  to  35  mg/kg  concentrations 
suggested  as  minimum  sediment 
concentrations  at  which  effects  of  the 
metal  are  likely  to  occur  (EPA  1997, 
Ingersoll  et  al.  1996,  Long  and  Morgan 
1991,  MacDonald  et  al.  2000,  Smith  et 
al.  1996).  The  EEC  for  tungsten  from 
TINT  slwt  is  below  that  for  the  already- 
approved  TNI  shot.  The  EEC  for  iron  is 
less  than  0.01%  of  the  typical 
background  concentration,  and  the  iron 
is  in  an  insoluble  form.  The  EEC  for  tin 
in  soil  is  5.06  mg/kg.  one  order  of 
magnitude  smaller  than  the  50  mg/kg 
suggested  maximiun  concentration  in 
surface  soil  tolerated  by  plants  (Kabata- 
Pendias  and  Pendias  2001). 

Calculation  of  the  EEC  in  an  aquatic 
ecosystem  assumes  complete  erosion  of 
69,000  shot  in  one  hectare  (2.47  acre)  of 
water  1  foot  deep.  The  EECs  for  the 
elements  in  TINT  shot  in  water  are 
3,218  ^g/L  for  tungsten,  515  ng/L  for 
iron,  139  jig/L  for  nickel,  and  1,079  ng/ 
L  for  tin.  We  concluded  that  a  tungsten 
concentration  of  10,500  ng/L  posed  no 
threat  to  aquatic  life  (62  FR  4877).  The 
EEC  for  nickel  from  TINT  shot  is  below 
the  EPA  acute  water  quality  criterion  of 
1,400  ng/L  in  fresh  water,  but  would 


exceed  the  75  ng/L  criterion  for  salt 
water.  However,  tests  showed  that 
corrosion  of  TINT  shot  occins  at  very 
low  rates.  The  amount  of  nickel 
liberated  into  seawater  by  eight  No.  4 
TINT  shot  for  a  30-day  exposure  was 
23%  of  the  amoimt  liberated  by  TNI. 
TINT  shot  is  predicted  to  release  1.8  jig/ 
L  of  nickel  into  1  ha-ft  of  seawater  over 
1  year.  This  value  is  2.4%  of  the  acute 
criterion  and  less  than  23%  of  the 
chronic  criterion. 

The  EEC  for  iron  is  below  the  chronic 
criterion  for  protection  of  aquatic  life 
and  for  tin;  it  is  foxn  times  less  than  the 
Minnesota  Water  Quality  Standard. 
Previous  assessments  of  tungsten 
demonstrated  dissolution  at  a  rate  of 
10.5  mg/L  (equal  to  10,500  jig/L)  and 
concluded  no  risk  to  aquatic  life  (62  FR 
4877).  The  EEC  of  tungsten  fi-om  TINT 
shot  is  3,218  jig/L.  This  level  is  three 
times  less  than  the  10,500  ng/L  level 
previously  mentioned. 

Effects  on  Birds 

Kraabel  et  al:  (1996)  surgically 
embedded  tungsten-bismuth-tin  shot  in 
the  pectoralis  muscles  of  ducks  to 
simulate  wounding  by  gimfire  and  to 
test  for  toxic  effects  of  the  shot.  The  shot' 
neither  produced  toxic  effects  nor 
induced  adverse  systemic  effects  in  the 
ducks  during  the  8-week  period  of  their 
study. 

Nell  et  al.  (1981a)  fed  laying  hens 
{Gai7us  domesticus)  0.4  or  1.0  g/kg     - 
timgsten  in  a  commercial  mash  for  5 
months  to  assess  reproductive 
performance.  Weekly  egg  production 
was  normal,  and  hatchability  of  fertile 
eggs  was  not  affected.  Exposure  of 
chickens  to  large  doses  of  tungsten 
either  through  injection  or  by  feeding 
resulted  in  an  increased  tissue 
concentration  of  tungsten  and  a 
decreased  concentration  of 
molybdenum  (Nell  et  al.  1981b).  The 
loss  of  tungsten  from  the  liver  occurred 
in  an  exponential  manner,  with  a  half- 
life  of  27  hours.  The  alterations  in 
molybdenum  metabolism  seemed  to  be 
associated  with  tungsten  intake  rather 
than  molybdeniun  deficiency.  Death 
due  to  tungsten  occurred  when  tissue 
concentrations  increased  to  25  ppm  in 
the  liver. 

A  150-day  chronic  toxicity/ 
reproductive  study  conducted  for  tin 
shot  revealed  no  adverse  effects  in 
mallards  dosed  with  eight  No.  4  sized 
shot.  Jn  this  investigation,  there  were  no 
significant  changes  in  egg  production, 
fertiUty,  or  hatchability  of  birds  dosed 
with  tin  when  compared  to  stgel-dosed 
birds  (Gallagher  et  al.  2000). 
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Toxicity  Studies 

Ringelman  et  al.  (1993)  conducted  a 
32-day  acute  toxicity  study  that 
involved  dosing  game-farm  mallards 
with  tungsten-bismuth-tin  shot  in  a 
relative  composition  of  39%,  44.5%, 
and  16.5%  by  weight,  respectively.  No 
dosed  birds  died  during  the  trial,  and 
their  behavior  was  normal.  Post- 
euthanization  examination  of  tissues 
revealed  no  toxicity  or  damage  related 
to  shot  exposure.  Blood  calcium 
differences  between  dosed  and  undosed 
birds  were  judged  as  unrelated  to  shot 
exposure.  That  study  indicated  that 
tungsten  presented  little  hazard  to 
waterfowl. 

The  Tier  1  application  of  TINT  shot 
included  analyses  comparing  corrosion 
data  of  TNI  shot  to  TINT  shot.  Samples 
of  both  shot  types  were  exposed  to 
seawater  for  10.8  days.  The  two 
seawater  samples  were  then  analyzed 
for  nickel,  iron,  tungsten,  and  tin. 
Samples  were  then  retiuiied  to  fresh 
seawater  and  exposed  for  an  additional 
44.5  days,  whereupon  the  seawater 
solutions  were  again  analyzed  for 
nickel,  iron,  tungsten,  and  tin. 

The  total  release  of  nickel  from  TINT 
shot  over  the  55.3-day  exposure  was 
only  13%  that  of  TNI  shot.  The  results 
indicate  that  TINT  shot  shows  lower 
rates  of  nickel  release  due  to  the 
collection  of  corrosive  materials  on 
siufaces  that  inhibit  additional 
corrosion. 

Assuming  that  a  duck  eats  10  No.  4 
TINT  shot  in  1  day  and  that  the  shot  are 
completely  eroded  in  the  gizzard  in  24 
hours,  the  duck  would  be  exposed  to 
.061g  of  nickel.  This  amount  is  slightly 
more  than  half  of  the  .102g/day  that 
Eastin  and  O'Shea  (1981)  found 
produced  no  ill  effects  on  mallards.  We 
believe,  therefore,  that  consumption  of 
nickel  from  TINT  shot  is  unlikely  to 
have  detrimental  effects  on  waterfowl. 

Ingestion  by  Fish,  Amphibians, 
Reptiles,  or  Mammals 

Based  on  the  best  available 
information  and  past  reviews  of 
tungsten-based  and  tin  shot,  we  expect 
no  detrimental  effects  due  to  tungsten, 
iron,  or  tin  on  animals  that  might  ingest 
TINT  shot.  We  know  of  no  studies  of 
ingestion  of  nickel  by  reptiles  or 
amphibians.  The  exposure  of  nickel  to 
any  animal  in  these  taxa  that  might 
consume  a  TINT  shot  pellet  would  be 
lower,  because  the  pellet  likely  would 
not  be  retained  in  most  animals  that 
might  consume  one.  Their  exposure  to 
nickel  would  therefore  be  much  lower 
than  the  worst-case  scenario  for 
waterfowl. 


Nontoxic  Shot  Approval 

The  first  condition  for  nontoxic  shot 
approval  is  toxicity  testing.  Tiers  1,  2,  or 
3  (50  CFR  §  20.134).  Based  on  the  results 
of  past  toxicity  tests,  we  conclude  that 
TINT  shot  does  not  pose  a  significant 
danger  to  migratory  birds,  other 
wildlife,  or  their  habitats. 

The  second  condition  for  approval  is 
testing  for  residual  lead  levels.  We 
determined  that  the  maximum 
environmentally  acceptable  level  of  lead 
in  shot  is  1%  (50  CFR  §  20.134(b)(5)). 
ENVIRON — Metal,  Inc.  has  documented 
that  TINT  shot  meets  this  requirement. 

The  third  condition  for  approval 
involves  enforcement.  Approval  of  any 
nontoxic  shot  is  contingent  upon  the 
development  and  availability  of  a 
noninvasive  field  testing  device  (50  CFR 
§  20.134(b)(6)).  TINT  shotshells  can  be 
drawn  to  a  magnet  as  a  simple  field 
detection  method. 

Public  Comments 

We  received  two  comments  on  the 
May  10,  2002  proposed  rule  (67  FR 
31754)  to  approve  TINT  shot  for  hunting 
waterfowl  and  coots.  Both  comments 
supported  granting  approval  for  use  of 
the  shot. 
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NEPA  Consideration 

In  compliance  with  the  requirements 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)).  and  the  Council  on 
Environmental  Quality's  regulation  for 
implementing  NEPA  (40  CFR  1500- 
1508),  we  have  prepared  an 
Environmental  Assessment  (EA)  for 
approval  of  TINT  shot.  The  EA  is 
available  to  the  public  at  the  location 
indicated  in  the  ADDRESSES  section. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA)  of  1972,  as  amended  (16 
U.S.C.  1531  et  seq.),  provides  that 
Federal  agencies  shall  Ainsure  that  any 
action  authorized,  fimded  or  carried  out 
*  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat  *  *  *"  We  have 
completed  a  Section  7  consultation 
under  the  ESA  for  this  rule.  The  result 
of  our  consultation  under  Section  7  of 
the  ESA  is  available  to  the  public  at  the 
location  indicated  in  the  ADDRESSES 
section. 

Executive  Order  12866 

This  rule  is  not  a  significant 
regulatory  action  subject  to  OMB  review 
under  Executive  Order  12866.  OMB 
makes  the  final  determination  under 
E.O. 12866. 

a.  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is.not 
required. 

6.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions  because  the  Service  is  the  sole 
agency  responsible  for  regulating 
activities  imder  the  Migratory  Bird 
Treaty  Act. 

c.  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients  because  it  has  no 
mechanism  to  affect  entitlements, 
grants,  user  fees,  loan  programs  or  the 
rights  and  obligations  of  their  recipients 

d.  This  rule  will  not  raise  novel  legal 
or  policy  issues  because  the  Service  has 
already  approved  six  other  nontoxic 
shot  types. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities,  which 


includes  small  businesses, 
organizations,  or  governmental 
jurisdictions.  This  rule  approves  an 
additional  type  of  nontoxic  shot  that 
may  be  sold  and  used  to  hunt  migratory 
birds;  this  rule  provides  one  shot  type 
in  addition  to  the  existing  six  that  are 
approved.  We  have  determined, 
however,  that  this  rule  will  have  no 
effect  on  small  entities  since  the 
approved  shot  merely  will  supplement 
nontoxic  shot  already  in  commerce  and 
available  throughout  the  retail  and 
wholesale  distribution  systems.  We 
anticipate  no  dislocation  or  other  local 
effects,  with  regard  to  himters  and  ° 
others. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Similarly,  this  rule  is  not  a  major  rule 
under  5  U.S.C.  804(2).  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act. 

a.  This  rule  does  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more. 

b.  This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  This 
rule  does  not  deal  with  traded 
commodities  and,  therefore,  does  not 
have  an  impact  on  prices  for  consumers. 

c.  This  rule  does  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

Paperwork  Reduction  Act 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  We  have  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  and  foimd  it  to  contain  no 
information  collection  requirements. 

Unfunded  Mandates  Reform  Act 

'  We  have  determined  and  certify 
pursuant  to  the  Unfunded  Mandates 
Reform  Act.  2  U.S.C.  1502,  et  seq.,  that 
this  rule-making  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  government  or 
private  entities.  This  rule  does  not 
impose  an  vmfunded  mandate  of  more 
than  $100  million  per  year  or  have  a 
significant  or  imique  effect  on  State, 
local,  or  tribal  governments  or  the 
private  sector  because  it  is  the  Service's 
responsibility  to  regulate  the  take  of 
migratory  birds  in  the  United  States. 
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Civil  Justice  Reform — Executive  Order 
12988 

We  have  determined  that  these 
regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  this  rule,  authorized  by  the 
Migratory  Bird  Treaty  Act,  does  not 
have  significant  takings  implications 
and  does  not  affect  any  constitutionally 
protected  property  rights.  This  rule  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  this  rule  will  allow 
hunters  to  exercise  privileges  that 
would  be  otherwise  unavailable  and, 
therefore,  reduces  restrictions  on  the  use 
of  private  and  public  property. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  This  rule 
does  not  have  a  substantial  direct  effect 
on  fiscal  capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  13132, 
this  proposed  regulation  does  not  have 
significant  federalism  effects  and  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Govemment-to-Government 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  Executive 
Order  13175,  and  512  DM  2,  we  have 
determined  that  this  rule  has  no  effects 
on  Federally  recognized  Indian  tribes. 

Energy  Effects 

In  accordance  with  Executive  Order 
13211,  this  rule,  authorized  by  the 
Migratory  Bird  Treaty  Act,  does  not 
significantly  affect  energy  supply, 
distribution,  and  use.  This  rule  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Effective  Date 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  551-553),  our  normal 
practice  is  to  publish  rules  with^  30- 
day  delay  in  effective  date.  In  this  case, 
however,  we  use  the  "good  cause" 
exemption  under  5  U.S.C.  553(d)(3)  to 
make  this  rule  effective  upon 


publication.  This  rule  relieves  a 
restriction,  and  it  is  not  in  the  public 
interest  to  delay  its  effective  date. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

For  the  reasons  discussed  in  the 
preamble,  we  amend  part  20,  subchapter 
B,  chapter  1  of  Title  50  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  20— {AMENDED] 

1 .  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712;  16  U.S.C. 
742  a-j.  Pub.  L.  106-108. 

2.  In  §  20.21,  revise  paragraph  (j)  to 
read  as  follows: 

§20^1    What  hunting  methods  are  illegal? 


(j)  While  possessing  shot  (either  in 
shotshells  or  as  loose  shot  for 
muzzleloading)  other  than  steel  shot,  or 
bismuth-tin  (97  parts  bismuth:  3  parts 
tin  with  <1  percent  residual  lead)  shot, 
or  tungsten-iron  (40  parts  timgsten:  60 
parts  iron  with  <1  percent  residual  lead) 
shot,  or  tungsten-polymer  (95.5  parts 
tungsten:  4.5  parts  Nylon  6  or  11  with 
<1  percent  residual  lead)  shot,  or 
tungsten-matrix  (95.9  parts  tungsten:  4.1 
parts  polymer  with  <1  percent  residual 
lead)  shot,  or  tungsten-nickel-iron  (50% 
tungsten:  35%  nickel:  15%  iron  with  <1 
percent  residual  lead)  shot,  or  timgsten- 
iron-nickel-tin  (65%  tungsten:  10.4% 
iron:  2.8%  nickel:  21.8%  tin  with  <  1 
percent  residual  lead)  shot,  or  such  shot 
approved  as  nontoxic  by  the  Director 
piu-suant  to  procediues  set  forth  in 
§  20.134,  provided  that  this  restriction 
applies  only  to  the  taking  of  Anatidae 
(ducks,  geese,  (including  brant)  and 
swans),  coots  (Fulica  americana)  and 
any  species  that  make  up  aggregate  bag 
limits  during  concurrent  seasons  with 
the  former  in  areas  described  in  §  20.108 
as  nontoxic  shot  zones. 

Dated:  December  11,  2002. 
Craig  Mason, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  03-518  Filed  1-9-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 
[I.D.  112702C] 

Notification  of  U.S.  Fish  Quotas  and  an 
Effort  Allocation  in  the  Northwest 
Atlantic  Fisheries  Organization  (NAFO) 
Regulatory  Area;  Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  U.S.  fish  quotas 

and  an  effort  allocation;  correction. 

SUMMARY:  This  document  corrects  the 
notification  of  U.S.  fish  quotas  and  an 
effort  allocation  published  in  the 
Federal  Register  on  December  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  E.  Moran,  301-713-2276. 
SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

An  incorrect  date  was  was  published 
under  the  DATES  heading  of  the 
notification  of  U.S.  quota  allocations 
and  an  effort  allocation,  FR  Doc  02- 
30751,  in  the  issue  of  December  4,  2002 
(67  FR  72110).  That  document  is 
corrected  to  read  as  follows: 

On  page  72110,  column  2,  line  8 
"January  3,  2004"  is  corrected  to  read 
"January  24,  2003". 

Dated:  January  6,  2003. 
John  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries. 

National  Marine  Fisheries  Service. 

[FR  Doc.  03-522  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Oocltet  No.  020814193-2282-02;  I.D. 
0701 020] 

RIN  064&-AQ05 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Extend  the  Interim 
Groundfish  Observer  Program 
Through  December  31 ,  2007,  and 
Amend  Regulations  for  the  North 
Pacific  Groundfish  Observer  Program; 
Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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ACTION:  Final  rule;  correction. 

SUMMARY:  This  dociunent  corrects  the 
final  rule  that  was  published  in  the 
Federal  Register  on  December  6,  2002, 
which  extended  the  applicability  date  of 
the  existing  regulations  for  the  interim 
North  Pacific  Groundfish  Observer 
Program. 

DATES:  Effective  January  1,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Patsy  A.  Bearden,  907-586-7008. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

An  incorrect  paragraph  designation 
was  published  under  the  DATES  heading 
of  the  final  rule,  FR  Doc.  02-30694.  in 
the  issue  of  December  6,  2002  (67  FR 
72595).  It  is  corrected  as  follows: 


On  page  72595,  colxunn  2,  line  1 
"679.79(a)(3)"  is  corrected  to  read 
"679.7(a)(3)". 

Dated:  January  6,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service.  , 

[FR  Doc.  03-521  Filed  1-9-03;  8:45  am) 

BH.UNG  CODE  3510-22-S 
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Federal  Register 

Vol.  68,  No.  7 

Friday,  January  10,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  24 
[Docket  No.  03-01] 
RIN1557-AC09 

Community  and  Economic 
Development  Entities,  Community 
Development  Projects,  and  Other 
Public  Welfare  Investments 

agency:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
amend  12  CFR  part  24,  the  regulation 
governing  national  bank  investments 
that  are  designed  primarily  to  promote 
the  public  welfare.  This  proposal 
updates  the  definition  section  of  the 
regulation  to  reflect  the  additional  types 
of  public  welfare  investment  structures 
that  have  become  more  common  in 
recent  years  and  that  are  permissible 
under  the  governing  statute.  The 
proposal  also  clarifies  the  statutory 
standard  that  applies  to  the  activities  of 
those  entities;  simplifies  the  standards 
for  making  public  welfeu^  investments; 
clarifies  how  a  national  bank  calculates 
the  value  of  its  public  welfare 
investments  for  purposes  of  complying 
with  the  rule's  investment  limits; 
simplifies  the  regulation's  investment 
self-certification  and  prior  approval 
processes;  and  expands  the  list  of 
examples  of  qualifying  public  welfare 
investments  that  satisfy  the  rule's 
requirements.  These  changes  are 
intended  to  encourage  additional  public 
welfare  investments  by  national  banks 
by  simplifying  the  regulation  and 
further  reducing  unnecessary  burden 
associated  with  part  24  investments. 
DATES:  Comments  must  be  received 
March  11,  2003. 
AOOftESSES:  Please  direct  your 
comments  to:  Docket  No.  03-01, 
Communications  Division,  Public 


Information  Room,  Mailstop  1-5,  Office 
of  the  Comptroller  of  the  Currency,  250 
E  Street,  SW.,  Washington.  DC  20219. 
Due  to  delays  in  paper  mail  in  the 
Washington  area,  commenters  are 
encouraged  to  submit  their  comments 
by  fax  or  by  e-mail.  You  may  send 
comments  by  fax  to  (202)  874^448.  or 
by  electronic  mail  to 
regs.comments@occ.treas.gov.  You  can 
make  an  appointment  to  inspect  and 
photocopy  comments  by  calling  (202) 
874-5043. 

FOR  FURTHER  INFORMATION  CONTACT: 
OCC:  Michele  Meyer,  Comisel, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090;  Stephen  Van 
Meter,  Assistant  Director,  Community 
and  Consumer  Law  Division,  (202)  874- 
5750;  or  Barry  Wides,  Director,  or  Karen 
Bellesi,  Investments  Manager, 
Community  Development  Division, 
(202) 874-4930. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  OCC  is  proposing  to  amend  12 
CFR  part  24,  which  contains  the  rules 
relating  to  national  banks'  investments 
in  community  development 
corporations  (CDCs),  community 
development  (CD)  projects,  and  other 
public  welfare  investments.  Peirt  24 
implements  12  U.S.C.  24  (Eleventh), 
which  authorizes  national  banks  to 
make  investments  designed  primarily  to 
promote  the  public  welfare,  including 
the  welfare  of  low-  and  moderate- 
income  communities  and  families, 
subject  to  certain  percentage-of-capital 
limitations.  (The  investments 
authorized  by  12  U.S.C.  24  (Eleventh) 
are  collectively  referred  to  in  this 
proposal  as  "public  welfare 
investments.")  The  purpose  of  this 
proposal  is  to  mcike  it  easier  for  national 
banks  to  use  the  public  welfare 
investment  authority  that  the  statute 
and  regulation  provide,  and  to  eliminate 
imnecessary  regulatory  burdens 
currently  associated  with  the 
investment  review  and  approval 
process. 

The  OCC  originally  adopted  part  24  in 
1993  and  substantially  revised  the 
regulation  in  1996.'  The  1996  revisions 
encouraged  national  banks  to  make 
public  welfare  investments  by 
eliminating  unnecessarily  burdensome 


provisions  and  streamlining  the  part  24 
procedures.  Among  other  things,  the 
1996  revisions:  Modified  the  test  for 
determining  whether  an  investment 
primarily  promotes  the  public  welfare; 
streamlined  the  procedures  for 
investment  self-certification  (which 
permits  an  eligible  bank  ^  to  make  a 
public  welfare  investment  and  notify 
the  OCC  after-the-fact)  and  prior 
approval  of  investments;  and  expanded 
the  list  of  activities  eligible  for  self- 
certification. 

In  1999,  we  revised  part  24  further  by 
simplifying  the  prior  approval  and  self- 
certification  requirements  that  apply  to 
national  banks'  public  welfare 
investments,  expanding  the  types  of 
investments  for  which  self-certification 
may  be  used  by  removing  geographic 
restrictions,  and  permitting  an  eligible 
bank  to  self-certify  in  connection  with 
any  eligible  public  welfare  investment.^ 

We  are  committed  to  continually 
reevaluating  our  rules  to  teduce 
unnecessary  regulatory  burden  and 
simplify  compliance,  consistent  with 
the  safe  and  sound  operation  of  national 
banks.  Our  experience  since  the  1999 
revisions  to  part  24  has  demonstrated 
the  benefits  of  these  efforts.  In  the  year 
2001,  national  banks  self-certified 
compliance  in  90  percent  of  all  part  24 
investments,  compared  with  65  percent 
in  1998.  In  the  same  year,  national 
banks  and  their  community  partners 
committed  $995  million  to  part  24 
investments,  compared  with  $1.7 
million  in  1998. 

We  believe  that  additional 
improvements  to  this  regulation  could 
further  stimulate  part  24  investments 
fully  consistent  with  safety  and 
soundness  considerations.  Toward  that 
end,  this  proposal  streamlines  the  rule 
to  eliminate  additional  unnecessary 
regulatory  burdens  currently  associated 
with  the  investment  review  and 
approval  process,  as  described  in  greater 
detail  in  the  next  section  of  this 
preamble  discussion.  These  changes  are 
designed  to  further  encoiuage  national 
bank  participation  in  the  part  24 
investment  program,  without 


'  See  58  PR  68464  (December  27,  1993);  and  61 
PR  49654  (September  23,  1996). 


^  An  "eligible  bank"  is  well  capitalized;  has  a 
composite  rating  of  1  or  2  under  the  Uniform 
Financial  Institutions  Rating  System  and  at  least  a 
"satisfactory"  Community  Reinvestment  Act  rating; 
and  is  not  subject  to  a  cease  and  desist  order, 
consent  order,  formal  written  agreement,  oc  Prompt 
Corrective  Action  directive.  12  CPR  24.2(e). 

^  See  64  PR  31160  (June  10. 1999). 
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compromising  bank  safety  and 
soundness. 

II.  Description  of  the  Proposal 

Definitions  (§24.2) 

The  proposal  adds  a  new  definition  of 
"community  and  economic 
development  entity."  The  new 
definition  of  "community  development 
entity"  replaces  the  current  definition  of 
"community  development  corporation." 
A  community  development  corporation 
is  defined  in  the  current  regulation  as  a 
corporation  established  by  one  or  more 
insiwed  financial  institutions  {with  or 
without  other  investors)  "to  make  one  or 
more  investments  that  meet  the 
requirements  of  §  24.3."  "  The  proposal 
defines  a  community  and  economic 
development  entity  (CDE)  as  an  entity — 
such  as  a  national  bank  community 
development  subsidiary,  community 
development  financial  institution, 
limited  liability  company,  or  limited 
partnership — that  makes  investments  or 
conducts  activities  that  primarily 
benefit  low-  and  moderate-income 
individuals  or  areas  or  other  areas 
targeted  for  redevelopment. 

The  proposed  definition  of  CDE  better 
reflects  the  scope  of  12  U.S.C.  24 
(Eleventh),  which  permits  a  national 
bank  to  "make  [public  welfare] 
investments  directly  or  by  purchasing 
interests  in  an  entity  primarily  engaged 
in  making  such  investments."  12  U.S.C. 
24  (Eleventh)  (emphasis  added).  The 
language  of  the  statute  does  not  restrict 
the  entities  in  which  a  national  bank 
may  invest  to  a  particular  form  of 
organization,  provided  the  investing 
bank  is  not  exposed  to  unlimited 
liability.  Nor  does  the  legislative  history 
suggest  that  any  such  restriction  was 
intended.  Accordingly,  the  OCC  has 
interpreted  section  24  (Eleventh) 
broadly,  permitting  a  national  bank  to 
invest  in  a  variety  of  entities  that  make 
public  welfare  investments  themselves 
or  that  use  a  national  bank's  investment 
to  support  other  types  of  public  welfare 
activities.''  The  proposed  definition  of 
CDE  is  consistent  with  this  long- 
standing interpretation  of  the  statute. 


Public  Welfare  Investments  (§24.3) 

Section  24  (Eleventh)  authorizes 
national  banks  to  make  investments 
"designed  primarily  to  promote  the 
public  welfare,  including  the  welfare  of 
low-  and  moderate-income  communities 
or  families  (such  as  through  the 
provision  of  housing,  services,  or  jobs)." 
Current  §  24.3  implements  this  authority 
by  providing  that  a  national  bank  may 
make  an  investment  under  part  24  if  two 
conditions  are  met.  The  first,  set  forth  in 
current  §  24.3(a),  requires  that  the 
investment  primarily  benefit  low-  and 
moderate-income  individuals,  low-  and 
moderate-income  areas,  or  other  areas 
targeted  for  redevelopment  ^  by 
providing  or  supporting  one  or  more  of 
foiu-  enumerated  public  welfare 
activities.^  The  second  condition,  set 
forth  in  current  §  24.3(b).  requires  the 
bank  to  demonstrate  non-bank 
community  support  for,  or  participation 
in,  the  investment.^  The  proposal 
simplifies  the  text  of  the  first  condition 
and  deletes  the  second. 

Under  proposed  §  24.3,  a  national 
bank  may  make  a  part  24  investment  if 
the  investment  primarily  benefits  low- 
and  moderate-income  individuals  or 
areas  or  other  areas  targeted  for 
redevelopment  by  governmental 
entities.^  The  proposal  deletes  the  four 
enumerated  public  welfare  activities  set 
forth  in  current  §  24.3{a)(l)-(4).  The  list 


■•  12  CFR  24.2(c).  Current  §  24.3  sets  forth  the 
criteria  for  a  public  welfare  investment,  including 
that  the  investment  primarily  benefits  low-  and 
moderate-income  individuals  or  areas  or  other  areas 
targeted  for  redevelopment,  and  that  the  bank 
demonstrates  non-bank  community  support  for  the 
investment. 

5  The  annual  OCC  Directory  of  National  Bank 
Community  Development  Investments  lists 
numerous  public  welfare  activities  conducted  by 
CDEs,  such  as  the  development  of  affordable 
housing,  job  creation,  and  commercial 
revitalization.  For  the  most  recent  examples  of  such 
activities,  see  "National  Bank  Community 
DeT«lopment  Investments,  2001  Directory." 


•*  Under  the  current  regulation,  redevelopment 
areas  are  those  targeted  for  redevelopment  by 
"local.  State,  tribal  or  Federal  government 
(including  Federal  enterprise  communities  and 
Federal  empowerment  zones)  '   *   *"  12  CFR 
24.3(a). . 

'These  include  affordable  housing,  equity  or  debt 
financing  for  small  businesses,  area  revitalization  or 
stabilization,  and  "other  activities,  services,  or 
facilities  that  primarily  promote  the  public 
welfare. "12  CFR  24.3(a). 

"The  current  rule  permits  banks  to  demonstrate 
community  support  by.  for  example,  having  non- 
bank  community  representatives  as  members  of  the 
board  of  directors  of  a  CDE  or  on  a  separate 
advisory  board  for  the  bank's  community 
development  activities;  fonnation  of  formal 
business  relationships  between  the  bank  and  a 
community  organization;  contractual  agreements 
with  community  partners  to  provide  services  in 
connection  with  the  proposed  investment;  joint 
ventures  with  local  small  businesses;  and  financing 
for  the  proposed  investment  from  the  public  sector 
or  community  development  organizations  or  the 
receipt  of  Federal  low-income  housing  tax  credits 
by  the  project  in  which  the  investment  is  made.  12 
CFR  24.3(b). 

9  Because  the  purposes  and  requirements  of 
section  24  (Eleventh)  and  the  Community 
Reinvestment  Act  are  different,  a  part  24  investment 
does  not  necessarily  qualify  for  consideration  under 
the  Community  Reinvestment  Act.  For  example,  the 
Community  Reinvestment  Act  limits  the  areas  in 
which  a  bank  may  invest  based  on  location  and 
income  levels,  whereas  part  24  places  no 
geographic  restrictions  on  a  bank's  public  welfare 
investment  and  permits  a  bank  to  make  an 
investment  in  an  area  that  is  not  low-or  moderate- 
income  (provided  the  area  has  been  targeted  for 
redevelopment). 


is  merely  illustrative  of  the  types  of 
investments  a  national  bank  may  make 
under  this  part.  It  appears  unnecessary 
in  light  of  §  24.6,  which  sets  forth 
examples  of  public  welfare  investments 
a  national  bank  may  make  under  this 
part  (see  the  discussion  that  follows  of 
proposed  changes  to  §  24.6,  including 
additional  examples  of  permissible 
investments). 

The  OCC  is  also  proposing  to  delete 
the  community  support  demonstration 
requirement  set  forth  in  current  §  24.3(b) 
because  it  is  not  required  by  statute  or 
the  comparable  rules  that  apply  to  other 
financial  institutions  that  have  Federal 
statutory  investment  authority  similar  to 
section  24  (Eleventh)"'  and  may  limit  a 
bank's  flexibility  in  making  public 
welfare  investments  by  hinging  the 
permissibility  of  the  investment  on 
factors  other  than  the  nature  and 
piupose  of  the  investment.  Moreover, 
the  OCC's  experience  in  implementing 
part  24  suggests  that  investments  that 
otherwise  meet  the  requirements  of  part 
24  will  receive  the  support  of  the 
communities  benefited. 

Investment  Limits  (§  24.4) 

Section  24.4  of  the  current  rule         ' 
implements  the  investment  limits 
imposed  by  12  U.S.C.  24  (Eleventh). 
Under  both  the  regulation  and  the 
statute,  a  national  bank's  aggregate 
public  welfare  investments  may  not    . 
exceed  5  percent  of  its  capital  and 
surplus,  unless  the  bank  is  at  least 
adequately  .capitalized  and  the  OCC 
determines  that  a  higher  amount  will 
pose  no  significant  risk  to  the  deposit 
insurance  fund.  In  no  case,  however, 
may  a  bank's  aggregate  outstanding  part 
24  investments  exceed  10  percent  of  its 
capital  and  surplus. 

The  proposal  amends  §  24.4  to  clarify 
that  a  bank  should  follow  generally 
accepted  accounting  principles  (GAAP) 
when  calculating  the  aggregate  amount 
of  its  part  24  investments,  unless 
otherwise  directed  or  permitted  in 
writing  by  the  OCC  for  prudential  or 
safety  and  soundness  reasons.  Those  . 
reasons  could  exist,  for  example,  if 
GAAP  accounting  permits  a  financially 
weak  bank  to  increase  investments  in  an 
unprofitable  CDE. 

Public  Welfare  Self-Certification  and 
Prior  Approval  Procedures  (§24.5) 

Currently,  an  eligible  national  bank 
may  make  qualifying  public  welfare 
investments  without  prior  notification 


">We  note  that  the  Federal  Reserve  Board's 
community  development  regulation  (12  CFR 
208.22)  implements  nearly  identical  statutory 
authority  (12  U.S.C.  338a)  and  does  not  require  the 
demonstration  of  community  support  for  an 
investment. 
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to,  or  approval  by,  the  OCC  by 
submitting  a  self-certification  letter  to 
the  OCC  within  10  working  days  after  it 
makes  the  investment.  For  all  other 
investments  under  part  24,  a  national 
bank  must  apply  to  the  OCC  for  prior 
approval  of  an  investment  proposal. 
Unless  otherwise  notified  in  writing  by 
the  OCC,  the  proposed  investment  is 
deemed  approved  30  calendar  days  from 
the  date  on  which  the  OCC  receives  the 
proposal  application.  1' 

To  emphasize  that  eligible  national 
banks  are  not  required  to  seek  prior 
approval  of  public  welfare  investments 
that  meet  the  requirements  of  §§24.3 
and  24.4,  the  proposal  changes  the  title 
of  §  24.5  to  "Public  welfare  investment 
after-the-fact  notice  and  prior  approval 
procedures,"  and  references  in  the 
section  to  "self-certification"  are 
changed  to  "after-the-fact  notice."  The 
OCC  further  proposes  to  simplify  the 
part  24  investment  notification 
processes  and  make  them  more 
consistent  with  the  notification 
processes  established  under  12  CFR  part 
5  for  certain  equity  investments. 

Currently,  §  24.5(a)  requires  that  a 
bank's  self-certification  letter  include: 
(i)  The  name  of  the  CDC,  CD  Project,  or 
other  entity  in  which  the  bank  has 
invested;  (ii)  the  date  the  investment 
was  made;  (iii)  the  type  of  investment 
(equity  or  debt),  the  investment  activity 
listed  in  §  24.3(a)  that  the  investment 
primarily  supports,  and  a  brief 
description  of  the  particular  investment; 
(iv)  the  amount  of  the  bank's  total 
investment  in  the  CDC,  CD  Project,  or 
other  entity,  and  the  bank's  aggregate 
outstanding  part  24  investments, 
including  the  investment  being  self- 
certified;  (v)  the  percentage  of  the  bank's 
capital  and  surplus  represented  by  the 
bank's  aggregate  outstanding  part  24 
investments,  including  the  investment 
being  self-certified;  and  (vi)  a  statement 
certifying  compliance  with  the 
requirements  of  §  24.3  and  §  24.4.  In  this 
respect,  part  24  currently  calls  for 
significantly  more  detail  than  the 
procedures  prescribed  by  part  5  that 
apply  where  a  national  bank  makes 
other  types  of  permissible  equity 
investments.  Under  part  5,  a  national 
bank's  written  after-the-fact  notice  of 
certain  equity  investments  must  set 
forth  simply  "a  description,  and  the 
amount,  of  the  bank's  investment. "^^ 

The  proposal  revises  §  24.5  to  make  it 
more  consistent  with  the  part  5  equity 
investment  notification  procedures  and 
to  remove  unnecessary  administrative 
impediments  to  national  bank  public 
welfare  investments.  The  proposal 


removes  the  first  three  elements 
currently  required  in  a  bank's  self- 
certification  letter  (set  forth  at  current 
§  24.5(a)(3)(i)-{iii))  to  give  a  bank  the 
flexibility  to  determine  how  best  to 
describe  a  particular  investment  and  to 
emphasize  that  such  a  description  may 
be  brief.  The  proposal  also  removes  the 
requirement  (set  forth  at  current 
§  24.5(a)(3)(iv))  that  a  bank  provide  the 
amount  of  its  aggregate  outstanding  part 
24  investments  because  this  element  is 
redundant  in  light  of  the  required 
certification  of  compliance  with  the 
investment  limits  set  forth  in  §  24.4. 
Thus,  the  proposal  provides  that  a 
national  bank  may  make  an  investment 
without  prior  notification  to  the  OCC  if 
the  bank  submits  an  after-the-fact  notice 
to  the  OCC  that  includes:  (i)  A 
description  of  the  bank's  investment;  (ii) 
the  amount  of  the  investment;  (iii)  the 
percentage  of  the  bank's  capital  and 
surplus  represented  by  the  investment 
being  self-certified  and  by  the  bank's 
aggregate  outstanding  public  welfare 
investments;  and  (iv)  a  certification  that 
the  investment  complies  with  the 
requirements  of  §§  24.3  and  24.4.  The 
proposal  also  applies  these  modified 
requirements  to  the  investment  prior 
approval  process  described  in 
§  24. 5(b). i»  The  OCC  expects  the  after- 
the-fact  notices  and  the  investment 
proposals  submitted  in  accordance  with 
these  modified  requirements  will  be 
significantly  shorter  than  the  materials 
submitted  under  the  current  rule.''* 

Examples  of  Qualifying  Public  Welfare 
Investments  (§  24.6) 

The  proposal  revises  §  24.6  to  provide 
additional  examples  of  the  types  of 
investments  that  meet  the  requirements 
of  §  24.3.  For  ease  of  reference,  this  list 
is  organized  by  type  of  activity  (such  as 
affordable  housing,  economic 
development  and  job  creation,  and 
investments  in  CDEs).  This  list  is 
illustrative  of  the  types  of  investments 
a  bank  may  make  under  this  part,  and 
national  banks  are  not  limited  to  the 
listed  investments  in  creating-  or 


"  See  12  CFR  24.5  and  24.6. 
"See  12  CFR  5.36(d)(2). 


"^The  proposal  does  not  change  the  triggers  for 
the  prior  approval  process.  Thus,  a  bank  that  is 
ineligible  for  the  af^er-the-fact  notice  process  must 
seek  prior  approval  of  its  investments  under  12  CFR 
24.5(b)(1),  unless  the  OCC  has  given  it  permission 
to  use  the  after-the-fact  notice  process  under  12  CFR 
24.5(a)(4).  An  eligible  bank  must  seek  prior 
approval  of:  Investments  that  would  exceed  the  five 
percent  investment  limit;  investments  in  other  real 
estate  owned;  or  other  investments  determined  by 
the  CX^C  to  be  ineligible  for  the  after-the-fact  notice 
process.  12  CFR  24.4  and  24.5(a)(5). 

'■'  The  OCC  expects  to  revise  the  sample  forms  for 
investment  notification  and  prior  approval  to  reflect 
this  expectation.  These  sample  forms  will  be 
available  through  the  OCC's  Community 
Development  Division,  (202)  874-4930. 


expanding  their  public  welfare 
investment  programs.'"' 

Conforming  Amendments 

As  we  have  explained,  the  proposal 
changes  the  definition  of  "community 
development  corporation"  to 
"community  and  economic 
development  entity"  to  better  reflect  the 
range  of  investment  vehicles  that  may 
be  used  for  making  part  24  investments. 
The  proposal  revises  the  title  of  part  24 
to  reflect  this  change.  Thus,  the 
proposed  title  is  "Community  and 
Economic  Development  Entities, 
Community  Development  Projects,  and 
Other  Public  Welfare  Investments." 

The  proposal  also  revises  the 
authority  statement  of  the  rule  (§  24.1) 
to  refer  to  "conununity  and  economic 
development  entities"  rather  than 
"community  development 
corporations." 

m.  Comments 

The  OCC  requests  comment  on  all 
aspects  of  this  proposal,  including  the 
extent  to  which  these  proposed  changes 
will  encourage  more  national  banks  to 
make  public  welfare  investments. 
Commenters  are  also  invited  to  suggest 
other  revisions  that  would  simplify  the 
standards  or  streamline  the  procedures 
currently  contained  in  part  24. 

rV.  Community  Bank  Comment  Request 

In  addition,  we  invite  your  comments 
on  the  impact  of  this  proposal  on 
community  banks.  The  OCC  recognizes 
that  community  banks  operate  with 
more  limited  resources  than  larger 
institutions  and  may  present  a  different 
risk  profile.  Thus,  the  OCC  specifically 
requests  comments  on  the  impact  of  this 
proposal  on  community  banks'  current 
resources  and  available  personnel  with 
the  requisite  expertise,  and  whether  the 
goals  of  the  proposed  regulation  could 
be  achieved,  for  community  banks, 
through  an  alternative  approach. 

V.  Solicitation  of  Comments  on  Use  of 
Plain  Language 

Section  722  of  the  Gramm-Leach- 
Bliley  Act,  Pub.  L.  106-102,  sec.  722. 
113  Stat.  1338,  1471  (November  12, 
1999),  requires  the  Federal  banking 
agencies  to  use  plain  language  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  We  invite  your 
comments  on  how  to  make  this  proposal 
easier  to  imderstand.  For  example: 

•  Have  we  organized  the  material  to 
suit  your  needs?  If  not,  how  could  this 
material  be  better  organized? 


'^  For  more  examples  of  the  types  of  investments 
a  bank  may  make  under  part  24,  see  "National  Bank 
Community  Development  Investments.  2000 
Directory." 
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•  Are  the  requirements  in  the 
proposed  regulation  clearly  stated?  If 
not,  how  could  the  regulation  be  more 
clearly  stated? 

•  Does  the  proposed  regulation 
contain  language  or  jargon  that  is  not 
clear?  If  so,  which  language  requires 
clarification? 

•  Would  a  different  format  {grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  regulation 
easier  to  understand?  If  so,  what 
changes  to  the  format  would  make  the 
regulation  easier  to  imderstand? 

•  What  else  could  we  do  to  make  the 
regidation  easier  to  understand? 

VI.  Regulatory  Flexibility  Act 

An  agency  must  prepare  a  Regulatory 
Flexibility  Analysis  if  a  rule  it  proposes 
will'have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  5  U.S.C.  603,  605.  If,  after  an 
analysis  of  a  rule,  an  agency  determines 
that  the  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  provides  that  the  head  of 
the  agency  may  so  certify. 

The  OCC  has  reviewed  the  impact  this 
proposed  rule  will  have  on  small 
national  banks.  For  purposes  of  this 
Regulatory  Flexibility  Analysis  and 
proposed  regulation,  the  OCC  defines 
"small  national  banks"  to  be  those 
banks  with  less  than  $150  million  in 
total  assets.  Based  on  that  review,  the 
OCC  certifies  that  the  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  proposal  would  reduce 
regulatory  burden  on  all  national  banks 
by  simplifying  the  requirements  and 
procedures  applicable  to  part  24 
investments.  The  economic  impact  of 
this  proposal  on  national  banks, 
regardless  of  size,  is  not  expected  to  be 
significant,  though  some  national  banks 
may  benefit  ft'om  a  modest  reduction  in 
compliance  costs. 

VIL  Executive  Order  12866 

The  OCC  has  determined  that  this 
proposal  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Vin.  Unfunded  Mandates  Reform  Act 
of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (2  U.S.C.  1532)  (Unfunded 
Mandates  Act),  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  any  rule  likely  to 
result  in  a  Federal  mandate  that  may 
result  in  the  expenditiu-e  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  in  any  one  year.  If  a  budgetary 


impact  statement  is  required,  section 
205  of  the  Unfunded  Mandates  Act  also 
requires  an  agency  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule.  The  OCC  has 
determined  that  the  proposed  rule  will 
not  result  in  expenditures  by  State, 
local,  and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  this 
rulemaking  requires  no  further  analysis 
under  the  Unfunded  Mandates  Act. 

IX.  Paperwork  Reduction  Act 

In  accordance  with  the  requirements 
,  of  the  Paperwork  Reduction  Act  of  1995, 
the  OCC  may  not  conduct  or  sponsor, 
and  a  respondent  is  not  required  to 
respond  to,  an  information  collection 
imless  it  displays  a  ciurently  valid 
Office  of  Management  and  Budget 
(OMB)  control  niunber. 

The  information  collection 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  OMB  for  review  and 
approval  under  OMB  Control  Number 
1557-0194. 

The  revisions  of  the  information 
collections  contained  in  the  notice  of 
proposed  rulemaking  are  expected  to 
reduce  annual  paperwork  burden  for 
respondents  because  it  eliminates 
certain  application  and  notification 
requirements.  The  information 
collection  requirements  in  this  notice  of 
proposed  rulemaking  are  contained  in 
§§  24.5(a)  and  24.5(b).  Section  24.5(a) 
requires  a  national  bank  to  submit  an 
after-the-fact  notice  of  public  welfare 
investments  to  the  OCC.  The  time  per 
response  to  complete  an  after-the-fact 
notice  is  estimated  to  be  1.5  hours  and 
the  number  of  respondents  is  estimated 
to  be  195  national  banks.  Section  24.5(b) 
requires  a  national  bank  to  submit  an 
investment  proposal  to  the  OCC  if  the 
bank  does  not  meet  the  requirements  for 
after-the-fact  notification.  The  time  per 
response  to  complete  an  investment 
proposal  is  estimated  to  be  1.5  hoius 
and  the  number  of  respondents  is 
estimated  to  be  22. 

Section  24.5(a)(4)  contains  an  existing 
requirement  for  certain  national  banks 
to  submit  a  letter  requesting  authority  to 
submit  after-the-fact  notices  of  their 
investments.  The  time  per  response  is 
approximately  30  minutes  and  the 
number  of  respondents  is  estimated  to 
be  four. 

The  likely  respondents  are  national 
banks. 

Estimated  number  of  respondents: 
221. 

Estimated  number  of  responses:  221 
responses. 


Estimated  total  burden  hours:  327.5 
hours. 

The  OCC  invites  comments  on:  (1) 
Whether  the  collection  of  information 
contained  in  the  proposed  rulemaking  is 
necessary  for  the  proper  performance  of 
the  OCC's  functions,  including  whether  . 
the  information  has  practical  utility; 

(2)  The  accuracy  of  the  OCC'S  '"''^--^ 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected: 

(4)  Ways  to  minimize  the  biu-den  of 
the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(5)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Comments  should  be  sent  to:  Jessie 
Dunaway,  Clearance  Officer,  Office  of 
the  Comptroller  of  the  Ciurency, 
Legislative  and  Regulatory  Activities 
^Division,  Attention:  1557-0194.  250  E 
Street,  SW.,  Mailstop  8-4,  Washington, 
DC  20219.  Due  to  delays  in  paper  mail 
in  the  Washington  area,  commenters  are 
encouraged  to  submit  their  conunents 
by  fax  to  202-874-4889  or  by  e-mail  to 
jessie.dunaway@occ.treas.gov. 

Joseph  F.  Lackey,  Jr.,  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  1557-0194,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503.  Comments  may 
also  be  sent  by  e-mail  to 
jlackeyj@omb.eop.gov. 

List  of  Subjects  in  12  CFR  Part  24 

Commimity  development.  Credit, 
Investments,  National  banks,  Reporting 
and  recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  OCC  proposes  to  amend 
part  24  of  chapter  I  of  title  12  of  the 
Code  of  Federal  Regulations  as  follows: 

1-2.  Ro'  'se  the  part  heading  of  part  24 
to  read  as  follows: 

PART  24— COMMUNITY  AND 
ECONOMIC  DEVELOPMENT  ENimES, 
COMMUNITY  DEVELOPMENT 
PROJECTS,  AND  OTHER  PUBUC 
WELFARE  INVESTMENTS 

3.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24  (Eleventh),  93a, 
481  and  18.J8. 
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4.  In  part  24,  revise  all  references  to 
"community  development  corporation" 
and  "CDC"  to  read  "community  and 
economic  development  entity"  and 
"CDE." 

5.  In  §  24.2,  revise  paragraph  (c)  to 
read  as  follows: 

§24.2    Definitions. 

***** 

(c)  Community  and  economic 
development  entity  (CDE)  means  an 
entity  that  makes  investments  or 
conducts  activities  that  primarily 
benefit  low-  and  moderate-income 
individuals,  low-  and  moderate-income 
areas,  or  other  areas  targeted  by  a 
governmental  entity  for  redevelopment. 
The  following  is  a  non-exclusive  list  of 
examples  of  the  types  of  entities  that 
may  be  CDEs: 

(1)  National  bank  community 
development  corporation  subsidiaries; 

(2)  Private  or  nonbank  community 
development  corporations; 

(3)  CDFI  Fund-certified  Community 
Development  Financial  Institutions  or 
Community  Development  Entities; 

(4)  Limited  liability  companies  or 
limited  partnerships; 

(5)  Community  development  loan 
funds  or  lending  consortia; 

(6)  Conununity  development  real 
estate  investment  trusts; 

(7)  Business  development  companies; 

(8)  Community  development  closed- 
end  mutual  funds; 

(9)  Non-diversified  closed-end 
investment  companies;  and 

(10)  Community  development  venture 
or  equity  capital  funds. 
***** 

6.  Revise  §  24.3  to  read  as  follows: 

§  24.3    Public  welfare  investments. 

A  national  bank  may  make  an 
investment  under  this  part  if  the 
investment  primarily  benefits  low-  and 
moderate-income  individuals,  low-  and 
moderate- income  areas,  or  other  areas 
targeted  by  a  governmental  entity  for 
redevelopment. 

7.  In  §  24.4,  revise  paragraph  (a)  to 
read  as  follows: 

§  24.4    Investment  limits. 

(a)  Limits  on  aggregate  outstanding 
investments.  A  national  bank's  aggregate 
outstanding  investments  under  this  part 
may  not  exceed  5  percent  of  its  capital 
and  surplus,  unless  the  bank  is  at  least 
adequately  capitalized  and  the  OCC 
determines,  by  written  approval  of  the 
bank's  proposed  investment  pursuant  to 
§  24.5(b),  that  a  higher  amount  will  pose 
no  significant  risk  to  the  deposit 
insiu^ance  fund.  In  no  case  may  a  bank's 
aggregate  outstanding  investments 
under  this  part  exceed  10  percent  of  its 


capital  and  surplus.  When  calculating 
the  aggregate  amount  of  its  aggregate 
outstanding  investments  luider  this  part, 
a  national  bank  should  follow  generally 
accepted  accounting  principles,  unless 
otherwise  directed  or  permitted  in 
writing  by  the  OCC  for  prudential  or 
safety  and  soundness  reasons. 
***** 

8.  In  §24.5: 

a.  Revise  the  section  heading; 

b.  revise  paragraphs  (a)  and 

c.  revise  paragraphs  (b)(1)  and  (b)(2) 
to  read  as  follows: 

§24.5    Public  welfare  investment  after-the- 
fact  notice  and  prior  approval  procedures. 

(a)  After-the-fact  notice  of  public 
welfare  investments.  (1)  Subject  to 
§  24.4(a),  an  eligible  bank  may  make  an 
investment  authorized  by  12  U.S.C.  24 
(Eleventh)  and  this  part  without  prior 
notification  to,  or  approval  by,  the  OCC 
if  the  bank  follows  the  after-the-fact 
notice  procedures  described  in  this 
section. 

(2)  An  eligible  bank  shall  provide  an 
after-the-fact  notification  of  an 
investment,  within  10  working  days 
after  it  makes  the  investment,  to  th^ 
Director,  Community  Development* 
Division,  Office  of  the  Comptroller  of 
the  Currency.  Washington,  DC  20219. 

(3)  The  bank's  after-the-fact-notice 
must  include: 

(i)  A  description  of  the  bank's 
investment; 

(ii)  The  amount  of  the  investment; 

(iii)  The  percentage  of  the  bank's 
capital  and  surplus  represented  by  the 
current  investment  being  self-certified 
and  by  the  bank's  aggregate  outstanding 
public  welfare  investments,  including 
the  investment  that  is  the  subject  of  the 
after-the-fact  notice;  and 

(iv)  A  statement  certifying  that  the 
investment  complies  with  the 
requirements  of  §§  24.3  and  24.4. 

(4)  A  national  bank  that  is  not  an 
eligible  bank  but  that  is  at  least 
adequately  capitalized,  and  has  a 
composite  rating  of  at  least  3  with 
improving  trends  under  the  Uniform 
Financial  Institutions  Rating  System, 
may  submit  a  letter  to  the  Community 
Development  Division  requesting 
authority  to  submit  after-the-fact  notices 
of  its  investments.  The  Community 
Development  Division  considers  these 
requests  on  a  case-by-case  basis. 

(5)  Notwithstanding  the  provisions  of 
this  section,  a  bank  may  not  submit  an 
after-the-fact  notice  of  an  investment  if: 

(i)  The  investment  involves  properties 
carried  on  the  bank's  books  as  "other 
real  estate  owned";  or 

(ii)  The  OCC  determines,  in  published 
guidance,  that  the  investment  is 
inappropriate  for  after-the-fact  notice. 


(b)  Investments  requiring  prior 
approval.  (1)  If  a  national  bank  does  not 
meet  the  requirements  for  after-the-fact 
investment  notification  set  forth  in  this 
part,  the  bank  must  submit  an 
investment  proposal  to  the  Director, 
Commimity  Development  Division, 
Office  of  the  Comptroller  of  the 
Currency,  Washington,  DC  20219. 

(2)  The  bank's  investment  proposal 
must  include: 

(i)  A  description  of  the  bank's 
investment; 

(ii)  The  amount  of  the  investment; 

(iii)  The  percentage  of  the  bank's 
capital  and  siu°plus  represented  by  the 
proposed  investment  and  by  the  bank's 
aggregate  outstanding  public  welfare 
investments,  including  the  proposed 
investment;  and 

(iv)  A  statement  certifying  that  the 
investment  complies  with  the 
requirements  of  §§  24.3  and  24.4. 
***** 

9.  Revise  §  24.6  to  read  as  follows: 

§  24.6    Examples  of  qualifying  public 
welfare  investments. 

Investments  that  primarily  support 
the  following  types  of  activities  are 
examples  of  investments  that  meet  the 
requirements  of  §  24.3: 

(a)  Affordable  housing  activities, 
including: 

(1)  Investments  in  an  entity  that 
finances,  acquires,  develops, 
rehabilitates,  manages,  sells,  or  rents 
housing  primarily  for  low-  and 
moderate-income  individuals; 

(2)  Investments  in  a  project  that 
develops  or  operates  transitional 
housing  for  the  homeless; 

(3)  Investments  in  a  project  that 
develops  or  operates  special  needs 
housing  for  disabled  or  elderly  low-  and 
moderate-income  persons;  and 

(4)  Investments  in  a  project  that 
qualifies  for  the  Federal  low-income 
housing  tax  credit; 

(b)  Economic  development  and  job 
creation  investments,  including: 

(1)  Investments  that  finance  small 
businesses  (including  equity  or  debt 
financing  and  investments  in  an  entity 
that  provides  loan  guarantees)  that  are 
located  in  low-  and  moderate-income 
areas  or  that  produce  or  retain 
permanent  jobs,  the  majority  of  which 
are  held  by  low-  and  moderate-income 
individuals; 

(2)  Investments  in  an  entity  that 
acquires,  develops,  rehabilitates, 
manages,  sells,  or  rents  commercial  or 
industrial  property  that  is  located  in  a 
low-  and  moderate-income  area  and 
occupied  primarily  by  small  businesses, 
or  that  is  occupied  primarily  by  small 
businesses  that  produce  or  retain 
permanent  jobs,  the  majority  of  which 
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are  held  by  low-  and  moderate-income 
individuals;  and 

(3)  Investments  in  low-  and  moderate- 
income  areas  that  produce  or  retain 
permanent  jobs,  the  majority  of  which 
are  held  by  low-  and  moderate-income 
individuals; 

(c)  Investments  in  community 
development  entities,  including: 

(1)  Investments  in  a  national  bank  that 
has  been  approved  by  the  OCC  as  a 
national  bank  with  a  community 
development  focus; 

(2)  Investments  in  a  community 
development  financial  institution,  as 
defined  in  12  U.S.C.  4742(5); 

(3)  Investments  in  a  community 
development  entity  that  is  eligible  to 
receive  New  Markets  tax  credits  under 
26  U.S.C.  45D;  and 

(d)  Other  public  welfare  investments, 
including: 

(1)  Investments  that  provide  credit 
counseling,  job  training,  community 
development  research,  and  similar 
technical  assistance  services  for  non- 
profit community  development 
organizations,  low-  and  moderate- 
income  individuals  or  areas,  or  small 
businesses  located  in  low-  and 
moderate-income  areas  or  that  produce 
or  retain  permanent  jobs,  the  majority  of 
which  are  held  by  low-  and  moderate- 
income  individuals; 

(2)  Investments  of  a  type  approved  by 
the  Federal  Reserve  Board  under  12  CFR 
208.22  for  state  member  banks  that  are 
consistent  with  the  requirements  of 
§24.3;  and 

(3)  Investments  of  a  type  previously 
determined  by  the  OCC  to  be 
permissible  under  this  part. 

Dated:  December  23,  2002. 
John  0.  Hawke,  Jr., 
Comptroller  of  the  Currency. 
[FR  boc.  03-362  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  48ia-33-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  S-550] 
RIN  121&-AB97 

Commercial  Diving  Operations 

agency:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Proposed  rule;  request  for 

comments  and  scheduling  of  informal 

public  hearings. 


SUMMARY:  OSHA  is  proposing  to  amend 
its  Commercial  Diving  Operations 
standards  to  allow  employers  of 
recreational  diving  instructors  and 
diving  gmdes  to  use  an  alternative  to  the 
decompression-chamber  requirements 
for  post-dive  procedures  and  mixed-gas 
diving.  The  proposed  alternative  would 
apply  only  when  these  employees  are 
engaging  in  recreational  diving 
instruction  and  diving  guide  duties 
using  an  open-circuit,  a  semi-closed- 
circuit,  or  a  closed-circuit  self-contained 
underwater  breathing  apparatus 
supplied  with  a  breathing  gas  consisting 
of  a  high  percentage  of  oxygen  mixed 
with  nitrogen. 

DATES:  Submit  written  hearing  requests 
and  comments  regarding  this  proposal, 
including  comments  on  the  information- 
collection  determination  described  in 
Section  V  of  the  preamble  ("Paperwork 
Reduction  Act),"  by  the  following  dates: 

Hard  copy.  Submitted  (postmarked  or 
sent)  by  April  10,  2003. 

Facsimile  and  electronic 
transmission.  Sent  by  April  10,  2003. 

Please  see  the  section  entitled 
"Supplementary  Information"  below  for 
additional  information  on  submitting 
written  comments  and  hearing  requests. 
ADDRESSES:  Comments  and 
Attachments:  Regular  mail,  express 
delivery,  band-delivery,  and  messenger 
service.  Submit  three  copies  of  written 
comments  and  attachments  to  the  OSHA 
Docket  Office,  Docket  No.  S-550, 
Technical  Data  Center,  Room  N-2625, 
U.S.  Department  of  Labor,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210;  telephone  (202)  693-2350. 
OSHA  Docket  Office  emd  Department  of 
Labor  hours  of  operation  are  8:15  a.m. 
to  4:45  p.m.,  EST. 

Please  note  that  security-related 
problems  may  result  in  significant 
delays  in  receiving  comments  and  other 
written  materials  by  regular  mail. 
Telephone  the  OSHA  Docket  Office  at 
(202)  693-2350  for  information 
regarding  security  procedures 
concerning  delivery  of  materials  by 
express  delivery,  hand  delivery,  and 
messenger  service. 

Facsimile.  Transmit  written 
comments  (including  attachments) 
consisting  of  10  or  fewer  pages  by 
facsimile  to  the  OSHA  Docket  Office  at 
(202)  693-1648.  You  must  include  the 
docket  number  of  this  notice.  Docket 
No.  S-550,  in  your  comments. 

Electronic.  Submit  comments 
electronically  through  the  Internet  at 
http://ecomments.osha.gov.  Please  note 
that  you  cannot  attach  materials  such  as 
studies  or  journal  articles  to  electronic 
comments.  If  you  have  such  materials, 
you  must  submit  three  copies  of  them  to 


the  OSHA  Docket  Office  at  the  address 
above.  These  materials  must  clearly 
identify  your  electronic  comments  by 
name,  date,  subject,  and  docket  number 
so  we -can  attach  them  to  your 
comments. 

All  comments  and  submissions  will 
be  available  for  inspection  and  copying 
in  the  OSHA  Docket  Office  at  the 
address  above.  Comments  and 
submissions  posted  on  OSHA's  Web 
page  will  be  available  at  http:// 
vnvw.osha.gov.  Contact  the  OSHA 
Docket  Office  at  (202)  693-2350  for 
information  about  materials  not 
available  on  the  OSHA  Web  page  and 
for  assistance  in  using  this  Web  page  to 
locate  docket  submissions.  Because 
comments  sent  to  the  docket  or  to 
OSHA's  Web  page  are  available  for 
public  inspection,  the  Agency  cautions 
interested  parties  against  including  in    . 
these  comments  personal  information 
such  as  social  security  numbers  and 
birth  dates. 

Hearing  Requests:  Send  hearing 
requests  in  quadruplicate  to  Ms.Veneta 
E.  Chatmon,  Office  of  Public  Affairs, 
Docket  No.  S-550,  Room  N-3649, 
OSHA,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  telephone  (202)  693-1999. 
Interested  parties  may  transmit  these 
requests  by  facsimile  to  Ms.  Chatmon  at 
(202) 693-1634. 

FOR  FURTHER  INFORMATION:  For  general 
information  and  press  inquiries,  contact 
Ms.  Bonnie  Friedman,  Office  of 
Information  and  Consumer  Affairs, 
Room  N-3647,  OSHA,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
NW.,  Washington.  DC  20210;  telephone 
(202)  693-1999.  For  technical  inquiries, 
contact  Ms.  Joanne  Slattery.  Directorate 
of  Standards  and  Guidance,  Room  N- 
3609,  OSHA,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2056  or  fax  (202)  693-1663.  Copies 
of  this  Federal  Register  notice  are 
available  from  the  OSHA  Office  of 
Publications,  Room  N-3101,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington  DC  20210; 
telephone  (202)  693-1888.  For  an 
electronic  copy  of  this  notice,  go  to 
OSHA's  Web  site  (http://www.osha.govl, 
and  select  "Federal  Register,"  "Date  of 
Publication,"  and  then  "2002." 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

The  following  Table  of  Contents 
identifies  the  major  sections  under 
SUPPLEMENTARY  INFORMATION  including 
the  summary  and  explanation  and  the 
regulatory  text  of  the  proposed 
application  provisions  and  alternative. 
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I.  Background 

II.  Summary  and  Explanation  of  the  Proposal 

A.  Proposed  §§  1910.401(a)(3)  and 
1910.402  ("Definitions") 

B.  Alternative  Conditions  of  Proposed 
Appendix  C 

1.  Equipment  Requirements  for  Rebreathers 

2.  Special  Requirements  for  Closed-Circuit 
Rebreathers 

3.  O2  Concentration  in  the  Breathing  Gas 

4.  Limiting  O2  Partial  Pressure  and  Diving 
Depth 

5.  Mixing  and  Analyzing  the  Breathing  Gas 

6.  Use  of  No-Decompression  Limits 

7.  Emergency  Egress 

8.  Treating  Diving-Related  Medical 
Emergencies 

9.  Diving  Logs  and  Decompression  Tables 

10.  Diver  Training 

11.  Testing  Protocol  for  Determining  the 
CO;  Limits  of  Rebreather  Canisters 

III.  References 

rV.  Legal  Considerations 

V.  Preliminary  Economic  Analysis  and 

Regulatory  Flexibility  Certification 

VI.  Paperwork  Reduction  Act 

VII.  Federalism 

VIII.  State  Plans 

IX.  Unfunded  Mandates 

X.  Applicability  of  Existing  Consensus 

Standetrds 

XI.  Public  Participation 

List  of  Subjects  in  29  CFR  Part  1910 
Authority  and  Signature 

XII.  Proposed  Amendment  to  the  Standard 

I.  Background 

The  Agency  published  a  final  rule  in 
1977  regulating  the  occupational  safety 
and  health  employees  engaged  in 
commercial  diving  operations  under  29 
CFR  part  1910.  subpart  T  (42  FR  37668). 
In  1999,  acting  under  Section  6(d)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  ("OSH  Act";  29  U.S.C.  655),  OSHA 
published  an  order  granting  a 
permanent  variance  to  Dixie  Divers,  Inc. 
("Dixie")  (Ex.  2-11).  The  permanent 
variance  exempted  Dixie  from  OSHA's 
decompression-chamber  requirements 
specified  at  §  1910.423(b)(2)  and 
(c)(3){iii},  and  §  1910.426(b)(1)  wrhen  its 
recreational  diving  instructors  and 
diving  guides  engage  in  underwater 
instructional  and  guiding  operations. 
The  variance  applies  only  to  mixed-gas 
diving  operations  at  a  maximum  depth 
of  130  feet  of  sea  water  ("fsw") 
performed  within  the  no-decompression 
limits;  employees  used  a  breathing-gas 
mixture  consisting  of  a  high  percentage 
of  O2  mixed  with  nitrogen  (i.e.,  a  nitrox 
breathing-gas  mixture)  supplied  by  an 
open-circuit,  semi-closed-circuit  or 
closed-circuit  SCUBA.  In  issuing  the 
permanent  variance,  the  Agency  noted 
that  it  met  or  exceeded  the  level  of 
protection  afforded  by  OSHA's 
decompression-chamber  requirements. 

In  a  letter  dated  February  4,  2000,  Mr. 
Jeff  Nadler,  Vice  President  of  the 
Professional  Association  of  Diving 


Instructors  Americas,  requested 
guidance  from  OSHA  regarding  other 
employers  of  recreational  diving 
instructors  who  complied  with  the 
conditions  of  the  permanent  variance 
granted  to  Dixie  (Ex.  3-1).  The  Agency 
responded  to  Mr.  Nadler  on  May  3, 
2000,  stating  that  it  would  consider 
such  employers  "to  be  in  de  minimis 
violation  of  the  decompression-chamber 
requirements  specified  at  paragraphs 
(b)(2)  and  (c)(3){iii)  of  §  1910.423(b)(2), 
and  paragraph  (b)(1)  of 
§  1910.426(b)(1)."  OSHA  noted  that 
"(die  minimis  violations  carry  no 
penalties,  do  not  require  abatement  and 
no  citations  are  issued."  . 

While  the  de  minimis  policy  may 
provide  regulatory  relief  to  some 
employers,  it  has  several  disadvantages. 
For  example,  many  employers  prefer  not 
to  invoke  the  policy  because  they 
remain  in  violation  of  the  applicable 
standard  even  though  the  violation  is 
only  "technical"  and  has  no 
enforcement  consequences  (see  OSHA's 
"Field  Inspection  Reference  Manual," 
chapter  III,  paragraph  C.2.g.  (September 
26,  1994)).  Additionally,  some 
employers  may  not  know  of  the  policy 
and,  therefore,  are  unable  to  benefit 
from  it.  Accordingly,  the  Agency  is  now 
proposing  to  amend  its  Commercial 
Diving  Operations  ("CDO")  standards  to 
incorporate  the  terms  and  conditions  of 
the  Dixie  Divers  variance  into  the 
standard  itself.  OSHA  believes  that  the 
proposed  amendment  would  improve 
the  effectiveness  of  recreational  diving 
instructors  and  diving  guides  by 
enabling  them  to  remain  at  the 
maximum  diving  depth  without 
developing  decompression  sickness 
("DCS")  or  arterial  gas  embolism 
("AGE")  when  they  return  to  the 
siuiace.  By  preventing  DCS  and  AGE 
under  these  conditions,  the  proposed 
amendment  would  make  a 
decompression  chamber  near  the  dive 
site  unnecessary  for  these  divers. 

n.  Summary  and  Explanation  of  the 
Proposal 

OSHA  has  now  had  nearly  three  years 
of  experience  with  the  conditions  of  the 
permanent  variance  granted  to  Dixie 
(and  with  the  subsequent  application  of 
these  conditions  by  other  employers 
under  the  de  minimis  policy).  Based  on 
this  experience,  the  Agency  believes 
that  diving  operations  involving 
recreational  instruction  and  guiding, 
when  performed  imder  the  alternative 
conditions  specified  in  this  proposed 
rule,  either  meet  or  exceed  the  level  of 
employee  protection  afforded  by  the 
diving  standard's  decompression- 
chamber  requirements.  The  purpose  of 
having  a  decompression  chamber 


available  and  ready  for  use  at  the  dive 
site  is  to  treat  DCS,  which  may  occur 
from  breathing  air  or  mixed  gases  at 
diving  depths  and  durations  that  require 
decompression,  and  AGE,  which  may 
result  from  over-pressurizing  the  lungs, 
usually  while  ascending  rapidly  to  the 
siu-face  during  a  dive. 

As  with  the  permanent  variance 
granted  to  Dixie,  this  proposed 
rulemaking  would  impose  a  number  of 
conditions  on  employers  of  recreational 
diving  instructors  and  diving  guides. 
The  following  sections  describe  these 
conditions,  and  provide  the  rationale  for 
including  them  in  this  proposal. 

A.  Proposed  §§  1 910.401  (a)(3)  and 
1910.402  ("Definitions") 

Proposed  §  1910.401(a){3)  specifies 
that  this  regulatory  alternative  would 
apply  only  to  recreational  diving 
instructors  and  diving  guides  who  are 
engaging  solely  in  recreational  diving 
instruction  and  dive-guiding  operations. 
In  this  regard,  OSHA  is  proposing  to 
add  definitions  of  "recreational  diving 
instruction"  and  "dive-guiding 
operations"  to  §  1910.402  of  the  CDO 
standards  to  clarify  the  application  of 
the  proposed  alternative.  Accordingly, 
"recreational  diving  instruction"  would 
mean  the  training  of  diving  students  in 
the  use  of  recreational  diving 
procedures  and  the  safe  operation  of 
diving  equipment,  including  open- 
circuit,  semi-closed-circuit,  or  closed- 
circuit  SCUBA  during  dives; 
additionally,  "dive-guiding  operations" 
would  mean  the  leading  of  groups  of 
trained  sports  divers,  who  use  open- 
circuit,  semi-closed-circuit,  or  closed- 
circuit  SCUBA,  to  local  undersea  diving 
locations  for  recreational  piu-poses.  In 
addition,  proposed  §  1910.401(a)(3) 
requires  that  employers  ensure  that  the 
instructors  and  guides  conduct  these 
dives  within  the  no-decompression 
limits,  and  use  a  nitrox  breathing-gas 
mixture  consisting  of  a  high  percentage 
of  O2  (more  than  22%  by  volume)  mixed 
with  nitrogen  and  supplied  by  an  open- 
circuit,  semi-closed-circuit,  or  closed- 
circuit  self-contained  underwater 
breathing  apparatus;  employers  also 
must  comply  with  the  requirements 
specified  in  Appendix  C  of  subpart  T. 

As  noted  in  the  Dixie  Diver  variance 
(64  FR  71257),  OSHA  believes  that  by 
limiting  application  of  the  proposed 
alternative  as  discussed  above, 
recreational  diving  instructors  and 
diving  guides  who  dive  according  to  the 
proposed  requirements  would  receive  a 
level  of  safety  and  protection  equivalent 
to  recreational  diving  instructors  who 
are  exempted  from  the  CDO  standards 
altogether  under  §  1910.401{a)(2){i);  the 
recreational  diving  instructors  covered 
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by  §  1910.401(a)(2)(i)  must  use 
compressed  eiir  supplied  to  open-circuit 
SCUBAs  under  no-decompression 
diving  limits.  Therefore,  under  the 
proposed  alternative,  the  Agency  would 
not  require  employers  to  maintain  a 
decompression  chamber  at  the  dive  site 
when  tbey  comply  with  the  specified 
requirements  because  it  believes  that 
compliance  with  these  requirements 
will  reduce  the  risk  of  AGE  and  DCS  to 
the  minimal  levels  already  experienced 
by  recreational  diving  instructors 
covered  by  §  1910.401(a)(2)(i). 

B.  Alternative  Conditions  of  Proposed 
Appendix  C 

Proposed  Appendix  C  would  be 
mandatory  for  any  employer  who  uses 
the  alternative  means  of  compliance  for 
recreational  diving  instructors  and 
diving  guides.  The  following  section 
sets  out  the  requirements  in  proposed 
Appendix  C,  and  provides  the  rationale 
for  each  requirement. 

1 .  Equipment  Requirements  for 
Rebreathers 

(a)  Manufacturer's  instructions. 
Proposed  Condition  1(a)  requires 
employers  to  ensure  that  their 
recreational  diving  instructors  and 
diving  guides  (hereafter,  "divers")  use 
rebreathers  [i.e.,  semi-closed  circuit  and 
closed-circuit  SCUBA)  according  to  the 
rete^ather  manufacturer's  instructions. 
The  manufacturers  of  these  rebreathers 
select  and  develop  the  characteristics 
and  parameters  of  SCUBA  equipment, 
design  and  integrate  the  equipment 
accordingly,  procure  or  manufacture  the 
equipment  components,  and  then 
assemble  and  test  the  final  products. 
Accordingly,  a  wide  range  of  SCUBA 
designs  and  capabilities  are  available, 
and  no  uniform  standards  govern  the 
design,  function,  and  use  of  this 
equipment.  Therefore,  OSHA  believes 
that  the  SCUBA  manufacturer  is  in  the 
best  position  to  identify  and  specify  the 
components,  configiuation,  and 
operation  of  its  product,  a  position  that 
several  SCUBA  manufacturers  endorse 
(see  Ex.  3-4,  p.  14-2). 

(b)  Counterlungs.  Under  the  proposed 
condition,  employers  must  ensure  that 
each  rebreather  has  a  counterlung  (also 
referred  to  as  an  "inhalation  bag"  or 
"breathing  bag")  that  supplies  a 
sufficient  volume  of  breathing  gas  to  the 
divers  to  sustain  their  respiration  rate, 
and  that  contains  a  baffle  system  that 
prevents  moisture  ft-om  entering  the 
scrubber  or  breathing  hoses. 
Counterlungs  are  low-breathing- 
resistance  reservoirs  that  supply  the 
nitrox  breathing-gas  mixture  to  a  diver 
during  inhalation;  accordingly,  the 
National  Oceanic  and  Atmospheric 


Administration  (NOAA)  considers 
counterlungs  a  necessity  for  rebreather 
diving  (see  Ex.  3-12,  p.  14-3). 

While  the  proposed  condition  does 
not  specify  a  particular  counterlung 
configiu^tion,  it  would  require  that  the 
counterlung  have  a  minimum 
volumetric  displacement  sufficient  to 
sustain  a  diver's  respiration  rate  during 
diving  operations.  In  this  regard,  OSHA 
believes  that  rebreather  manufacturers 
currently  provide  this  information  as  a 
usual  and  customary  practice. 
Accordingly,  the  proposal  would 
require  the  employer  to  ensure  that  its 
divers'  rebreathers  have  adequate 
counterlimg  volume,  and  that  their 
divers  use  the  rebreathers  according  to 
the  manufacturer's  instructions.  The 
employer  of  these  divers  is  in  the  best 
position  to  determine  the  respiratory 
requirements  associated  with  their 
diving  operations,  and  to  identify  and 
select  a  rebreather  based  on  these 
requirements. 

"The  proposed  condition  also  specifies 
that  a  rebreather  must  contain  a  baffle 
system  that  keeps  moisture  from 
entering  the  scrubber.  Accordingly,  the 
proposed  baffle  system  would  prevent 
rapid  deterioration  of  the  COi-sorbent 
material  housed  in  the  scrubber,  thereby 
decreasing  the  risk  of  CO2  toxicity  (see 
Ex.  3-12,  p.  14-8). 

(c)  Moisture  traps.  Proposed 
Condition  1(c)  requires  that  the 
employer  use  a  moisture  trap  in  the 
breathing  loop  of  each  rebreather,  and 
that  both  the  moisture  trap  and  its 
location  in  the  breathing  loop  be 
approved  by  the  rebreather 
manufacturer.  Moisture  traps  are 
necessary  to  keep  water  out  of  the  CO2- 
absorbing  canisters;  when  such  water 
leakage  occxus,  it  can  substantially 
reduce  the  CO^-absorbing  properties  of 
the  sorbent  material  inside  the  canister. 
Evidence  fi-om  the  record  of  the  Dixie 
Diver  variance  proceedings  (Exs.  3-5,  3- 
6.  and  3-7)  indicates  that  moisture  traps 
are  available  commercially  and  that 
existing  rebreathers  routinely  use  them. 

(d)  Moisture  sensors.  Under  proposed 
Condition  1(d),  employers  must  ensure 
that  each  rebreather  has  a  continuously 
functioning  moisture  sensor  that 
connects  to  a  visual  (e.g.,  digital, 
graphic,  or  analog)  or  auditory  (e.g., 
voice,  pure  tone)  alarm  that  warns 
divers  of  moistiue  in  the  breathing  loop 
in  sufficient  time  to  terminate  the  dive 
and  return  safely  to  the  surface. 
Moisture  sensors  detect  excessive  water 
leakage  into  the  canister  that  can 
compromise  the  C02-sorbent  material; 
therefore,  they  supplement  the 
information  provided  by  CO2  sensors 
(see  proposed  Condition  1(e)  below). 
Therefore,  moisture  sensors  warn  divers 


of  hazardous  water  leakage  into  the 
canister,  allowing  them  to  return  to  the 
surface  before  CO2  in  the  recycled 
breathing  gas  reaches  dangerous  levels. 
Information  submitted  in  response  to 
the  Dixie's  variance  request  (Ex.  3-7) 
indicates  that  moisture  sensors  are 
commercially  available. 

Rebreather  manufacturers  determine 
the  appropriate  design  and  location  of 
moisture  sensors  and  moistiu^  traps  for 
their  products.  The  proposal  requires 
employers  to  ensure  that  their  divers 
use  these  components  consistent  with 
the  rebreather  manufactiu-er's 
instructions.  The  moisture  sensor  must 
alert  the  diver  of  moisture  in  the 
breathing  loop  in  sufficient  time  to 
terminate  the  dive  and  return  safely  to 
the  surface. 

(e)  CO2  sensors.  An  important 
component  in  controlling  excessive  CO2 
is  the  CO2  sensor.  Proposed  Condition 
1(e)  specifies  that  employers  must 
ensure  that  each  rebreather  contains  a 
continuously  functioning  CO2  sensor  in 
the  breathing  loop,  and  that  the 
rebreather  manufacturer  has  approved 
the  CO2  sensor  and  its  location  in  the 
breathing  loop.  Additionally,  employers 
must  integrate  this  CO2  sensor  with  an 
alarm  that  operates  in  a  visual  (e.g., 
digital,  graphic,  or  analog)  or  auditory 
(e.g.,  voice,  pure  tone)  mode,  is  readily 
detectable  by  divers  under  the  diving 
conditions  in  which  they  operate,  and 
remains  continuously  activated  when 
the  inhaled  CO2  level  reaches  and 
exceeds  0.005  atmospheres  absolute 
("ATA").' 

(f)  Calibrating  CO2  sensors.  To  ensure . 
that  CO2  sensors  operate  correctly, 
proposed  Condition  1(f)  states  that 
employers  must,  before  each  day's 
diving  operations  (and  more  often  when 
necessary)  calibrate  each  CO2  sensor 
according  to  the  sensor  manufacturer's 
instructions.  In  doing  so,  they  are  to 
maintain  the  accuracy  of  the  equipment 
and  procedures  used  to  perform  the 
calibration  to  within  10%  of  a  CO2 
concentration  of  0.005  atmospheres 
absolute  or  less  according  to  the  sensor 
manufacturer's  instructions.  Using  this 
equipment,  they  must  calibrate  the  CO2 
sensor  to  within  10%  of  a  CO: 
concentration  of  0.005  ATA  or  less. 

(g)  Faulty  CO2  sensors.  When  a  sensor 
fails  to  meet  this  accuracy  standard, 
proposed  Condition  1(g)  requires 
employers  to  replace  the  faulty  sensor, 
and  to  ensiue  the  accuracy  of  the 


'  ATA,  as  used  in  this  notice,  is  the  partial 
pressure  of  a  constituent  gas  in  the  total  pressure 
of  a  breathing  gas.  When  the  percentage  of  the 
constituent  gas  in  the  breathing  gas  remains 
constant  throughout  a  dive,  its  partial  pressure  or 
ATA.  increases  in  direct  proportion  to  increjjses  in 
diving  depth. 
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replacement  sensor  before  placing  the 
rebreather  in  operation.  Determining  the 
accuracy  of  CO2  sensors  is  necessary  to 
enable  employers  to  eliminate  sensors 
that  are  unreliable  or  that  cannot 
function  under  rugged  diving 
conditions.  Using  a  test  or  standard  gas 
containing  a  CO2  concentration  of  0.005 
ATA  or  less  will  ensure  that  the  sensors 
can  accurately  detect  CO2  levels  that  can 
be  harmful  to  the  divers  (see  Ex.  3-12, 
p.  3-10).  hi  view  of  the  harmful  effects 
that  can  result  from  high  levels  of  CO2, 
the  sensors  need  to  have  a  maximum 
error  rate  of  no  more  than  10%  of  a  CO2 
partial  pressure  of  0.005  ATA.  This 
limit  would  provide  an  adequate  safety 
margin  to  allow  employees  to  detect 
CO2  accimiulation,  make  a  preliminary 
effort  to  identify  the  cause  and  adjust 
breathing-system  controls,  and  ascend 
to  the  surface  if  necessary. 

(h)  CCh-sorbent  materials.  This 
proposed  condition  allows  employers  to 
implement  the  memufacturers' 
schedules  for  replacing  the  canister  of 
COi-sorbent  material  in  the  rebreather 
as  an  alternative  to  using  continuously 
functioning  CO2  sensors  (see  proposed 
Condition  1(e)).  The  proposed  condition 
permits  employers  to  use  such  a 
schedule  only  after  the  rebreather 
manufacturer  develops  the  schedule 
according  to  the  canister-testing 
protocol  specified  below  in  proposed 
Condition  11.  This  proposed 
requirement  wonld  ensure  that  the 
canister-replacement  schedule  meets 
quality-control  criteria,  including  an 
assessment  of  the  physical  properties  of 
the  C02-sorbent  material  and  an 
evaluation  of  the  canister's  effectiveness 
using  a  standard  canister-testing 
protocol  (e.g.,  see  proposed  Condition 
11  ("Testing  Protocol  for  Determining 
the  CO2  Limits  of  Rebreather 
Canisters").  The  protocol  would  permit 
the  employer  to  make  reliable  estimates 
of  canister  duration,  thereby  allowing 
replacement  of  the  canister  before  the 
C02-sorbent  material  fails  and  the  diver 
breathes  excessive  levels  of  CO2. 

(i)  Commercially  pre-packed 
cartridges.  When  the  employer  uses  a 
C02-sorbent  replacement  schedule, 
proposed  Condition  l(i)  requires  the 
employer  to  ensure  that  each  rebreather 
uses  a  manufactured  (i.e.,  commercially 
pre-packed),  disposable  scrubber 
cartridge.  This  cartridge  must  contain  a 
C02-sorbent  material  that  is  approved 
by  the  rebreather  manufacturer  and  is 
capable  of  removing  CO2  from  the 
divers'  exhaled  gas.  In  this  regard,  the 
canister  must  maintain  the  CO2  level  in 
the  breathable  gas  (i.e.,  the  gas  a  diver 
is  inhaling  directly  from  the  regulator) 


below  a  partial  pressure  of  0.01  ATA.^ 
The  Agency  believes  that  this  proposed 
condition  would  ensure  proper 
compression  and  uniform  distribution 
of  the  sorbent  material  in  the  cartridge, 
thereby  preventing  "channeling"  in  the 
material.-'  By  preventing  channeling,  the 
proposed  condition  would  lower  the 
diver's  risk  of  rebreathing  exhaled 
breathing  gas  that  is  high  in  CO2. 

(j)  Alternative  to  commercially  pre- 
packed cartridges.  Under  this  proposed 
condition,  employers  may  fill  CO2 
scrubber  cartridges  manually  instead  of 
using  commercially  pre-packed 
cartridges.  This  practice  would  be 
acceptable  if  the  employer  meets  all  of 
the  following  conditions:  The  rebreather 
manufactiorer  permits  employers  to  use 
this  alternative  method;  the  employer 
implements  the  alternative  method 
according  to  the  rebreather 
manufacturer's  instructions;  and  the 
employer  can  demonstrate  that  the 
alternative  method  meets  the 
performance  requirements  for 
commercially  pre-packed  cartridges 
specified  by  proposed  Conditions  1(h) 
and  l(i).  Therefore,  the  employer  must 
be  able  to  demonstrate  to  an  OSHA 
compliance  officer  during  an  inspection 
that  the  manually  filled  cartridges  are  at 
least  as  effective  as  commercially  pre- 
packed cartridges  in  removing  CO2  from 
the  breathing  loop.  The  Agency  believes 
that  employers  can  obtain  information 
regarding  the  effectiveness  of  manually 
filled  and  pre-packed  cartridges  from 
the  rebreather  manufacturers. 

(k)  Information  module.  Condition 
l(k)  specifies  that  employers  must 
ensure  that  their  divers  use  an 
information  module  that  provides  them 
with  critical  dive  information  regarding 
electrical  functions,  gas  pressures,  and 
water  temperature.  For  all  rebreathers, 
the  module  must  contain  visual  or 
auditory  warning  devices  that  would 
alert  the  diver  to  electrical  weaknesses 
or  failures  [e.g.,  solenoid  failure,  low 
battery  levels).  In  addition,  modules 
used  in  semi-closed  circuit  rebreathers 
must  contain  visual  displays  for  the 
partial  pressure  of  CO2,  or  deviations 
above  and  below  a  preset  CO2  partial 


^NOAA  finds  that  physiological  "strain" 
responses  begin  to  develop  with  exposure  to  CO2 
concentrations  over  0.03  ATA  (Ex.  3-12,  p.  3-10). 
Therefore,  OSHA  believes  that  a  threshold  limit  for 
CO2  of  0.01  ATA  will  provide  divers  with  an 
adequate  margin  of  protection  from  these  effects. 

'  "Channeling"  describes  open  spaces  (or 
channels)  that  form  in  the  sorbent  material,  and  that 
permit  exhaled  breathing  gas  to  pass  through  that 
part  of  the  material  to  the  inhalation  side  of  the 
breathing  apparatus  with  little  or  no  absorption  of 
the  CO2  contained  in  the  exhaled  breathing  gas. 
This  condition  typically  results  from  failing  to 
compress  the  sorbent  material  uniformly  in  the 
canister  (e.g.,  by  shaking  the  canister  vigorously). 


pressure  of  0.005  ATA.  For  closed- 
circuit  rebreathers,  the  module  also 
must  have  visual  displays  for  the  partial 
pressures  of  O2  and  CO2,  or  deviations 
above  and  below  a  preset  CO2  partial 
pressure  of  0.005  ATA  and  a  preset  O2 
partial  pressure  of  1.40  ATA,  plus  a 
visual  display  for  both  gas  temperature 
in  the  breathing  loop  and  water 
temperature  (see  the  discussion  of 
water-  and  gas-temperature  sensors 
under  proposed  Condition  (2)(a)  below). 
Warning  divers  of  electrical  weaknesses 
and  failures  would  alert  them  that  they 
should  stop  relying  on  their  electrically 
operated  equipment,  especially  sensors, 
and  take  protective  actions.  Providing 
information  about  O2  and  CO2  partial 
pressures  will  alert  divers  to  toxic  levels 
of  these  gases  in  time  for  them  to 
prevent  extended  exposvu-e. 

While  employers  could  provide 
recreational  diving  instructors  and 
diving  guides  with  dive-decompression 
computers  for  these  purposes,  OSHA 
believes  that  such  computers  are 
unnecessary  because  the  divers  would 
be  diving  within  no-decompression 
limits,  and  the  technical  capability  of 
dive-decompression  computers  far 
exceeds  what  is  needed  for  no- 
decompression  dives. 

(1)  checking  electrical  power  and 
circuits.  As  noted  above  for  proposed 
Condition  l(k),  the  information  module 
must  warn  divers  of  low  battery  voltage 
when  they  are  operating  either  semi- 
closed-circuit  and  closed-circuit 
rebreathers.  In  this  regard,  a  partial  or 
total  electronic  failure  could  interfere 
with  sensor  and  control  systems  and 
have  serious  safety  consequences  for  the 
diver.  Therefore,  OSHA  believes  that  the 
diver's  safety  depends  on  properly 
operating  electrical  power  supplies  and 
electrical  and  electronic  circuits. 
Accordingly,  the  proposed  alternative 
would  require  employers  to  ensure  that 
the  electrical  power  supplies  and 
electrical  and  electronic  circuits  in  each 
rebreather  are  operating  as  required  by 
the  rebreather  manufacturer's 
instructions.  The  employer  must  check 
for  proper  operation  prior  to  begiiming 
diving  operations  each  day,  and  more 
often  when  necessary. 

2.  Special  Requirements  for  Closed- 
Circuit  Rebreathers 

(a)  Supply-pressure  and  temperature 
sensors.  This  proposed  condition 
requires  employers  to  ensure  that 
closed-circuit  rebreathers  use  supply- 
pressure  sensors  for  the  O2  and  diluent 
gases  (i.e.,  air  or  nitrogen),  as  well  as 
continuously  functioning  sensors  for 
detecting  temperature  in  the  inhalation 
side  of  the  breathing  loop  and  in  the 
ambient  water.  Supply-pressure  sensors 
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would  inform  divers  of  the  remaining 
supply  of  breathing-gas  ingredients  (i.e., 
O2  and  air  or  nitrogen),  thereby 
preventing  an  luiexpected  loss  of 
breathing  gas  during  a  dive;  Low  gas 
supplies  would  alert  the  divers  to  an 
unusually  high  consumption  of 
breathing  gas,  indicating  a  possible 
problem  with  the  rebreather.  A  gas  loss 
also  could  increase  the  need  for  a  diver 
to  make  a  rapid  [i.e.,  emergency)  ascent 
to  the  surface  during  a  dive,  which 
could  result  in  over-pressurlzation  of 
the  lungs  associated  with  AGE. 

OSHA  believes  that  temperature 
sensors  improve  diver  safety.  Water- 
temperatiu^  sensors  alert  divers  to  the 
possibility  of  hypothermia.  In  addition, 
the  efficiency  of  the  CO^-sorbent 
material  deteriorates  with  decreasing 
temperatvues  (see  Reference  (4),  Section 
in  below).  Breathing-loop  temperature 
sensors  and  water-temperature  sensors 
allow  divers  to  estimate  the  duration  of 
their  C02-sorbent  material.  When  divers 
are  able  to  estimate  the  duration  of  their 
C02-sorbent  material,  they  can  judge 
how  long  they  can  continue  diving  even 
if  their  CO2  sensors  malfunction. 

(b)  O2  sensors.  Under  this  proposed 
condition,  employers  must  ensure  that 
at  least  two  O2  sensors  are  located  in  the 
inhalation  side  of  the  breathing  loop, 
and  that  these  O2  sensors  function 
continuously,  are  temperature 
compensated,  and  approved  by  the 
rebreather  manufacturer.  OSHA  believes 
that  this  proposal  would  provide  the 
divers  with  critical  information 
regarding  O2  levels  in  the  breathing  gas, 
thereby  preventing  O2  deficiency  or  O2 
toxicity  resulting,  respectively,  from  low 
or  high  O2  levels  in  the  breathing-gas 
mixture.  By  assiuing  appropriate  levels 
of  O2,  the  proposed  condition  would 
minimize  the  need  for  emergency 
escape  and,  as  a  consequence,  reduce 
the  risk  of  developing  AGE. 

(c)  Calibrating  O2  sensors.  Proposed 
Condition  2(c)  specifies  that  employers, 
before  the  start  of  each  day's  diving 
operations,  and  more  often  when 
necessary,  must  calibrate  O2  sensors  as 
required  by  the  sensor  manufacturer's 
instructions.  Therefore,  before  they 
place  a  rebreather  in  operation, 
employers  must:  (i)  Ensure  that  the 
equipment  and  procedures  used  to 
perform  the  calibration  are  acciu^ate  to 
within  1%  of  the  O2  fraction  by  volume; 
(ii)  maintain  the  accuracy  of  the 
calibration  equipment  as  required  by  the 
manufacturer  of  the  equipment;  (iii) 
ensure  that  the  sensors  are  accurate  to 
within  1%  of  the  O2  fraction  by  voliune; 
(iv)  replace  O2  sensors  when  they  fail  to 
meet  the  accuracy  requirements 
specified  above  in  proposed  Condition 
2(c)(iii);  and  (v)  ensure  that  the 
replacement  O2  sensors  meet  the 


accuracy  requirements  specified  above 
in  proposed  Condition  2(c)(iii). 

As  noted  imder  proposed  Condition  3 
below,  maintaining  accurate  O2  levels  in 
the  breathing  loop  is  critical  to  a  diver's 
safety  and  health.  To  assure  effective 
operation  of  O2  sensors  for  this  purpose, 
the  introduction  to  proposed  Condition 
2(c)  would  require  the  employer  to 
assess  the  accuracy  of  O2  sensors  before 
the  start  of  each  day's  diving  operations, 
and  more  often  when  necessary.  Such 
an  approach  is  consistent  with  the  usual 
and  customary  practices  of  the 
rebreather  community  (see  Ex.  3-4,  pp. 
4-1  through  4-13,  and  14-2).  In 
addition,  the  introduction  proposes  that 
the  calibration  procedures  conform  to 
the  sensor  manufacturer's  instructions; 
this  proposal  would  ensiue  that  the 
sensors  measure  accurately  the  partial 
pressure  of  O2  in  the  breathing  loop. 

Proposed  Condition  2(c)  would 
provide  assurance  that  divers  always 
have  acciuate  information  regarding  the 
level  of  O2  in  the  breathing  loop, 
thereby  enabling  them  to  take  corrective 
action  should  the  O2  level  exceed  the 
parameters  proposed  below  in 
Condition  3  (e.g.,  decrease  O2 
concentration,  switch  to  the  "bail-out 
system"  and  egress  to  the  surface  (see 
proposed  Condition  7  below)).* 
Therefore,  accurate  information 
regarding  the  O2  level  is  critical  to 
preventing  the  central  nervous  system 
and  pulmonary  effects  of  O2  toxicity 
(see  proposed  Condition  3  below  for  a 
detailed  discussion  of  these  effects). 

In  view  of  the  harmful  effects  that  can 
result  from  breathing  high  levels  of  O2, 
OSHA  -believes  that  O2  sensors  and 
associated  calibrating  equipment  and 
procedures  need  to  be  accurate  to 
"within  1%  of  the  O2  fraction  by 
volume."  Assuming  that  the  O2  sensor 
and  calibrating  equipment-procedure 
each. underestimate  O2  at  the  maximum 
proposed  rate  of  1%,  and  that  the  diver 
is  breathing  a  nitrox  mix  containing 
40%  O2  by  volume  or  an  O2  partial 
pressure  of  1.40  ATA  (the  maximum  O2 
concentrations  permitted  under 
proposed  Condition  3  below),  the  error 
would  be  ±0.8%  when  the  O2  gauge 
shows  the  O2  level  in  the  breathing  loop 
to  be  40%  by  voliune.  or  ±0.028  ATA 
when  it  shows  the  O2  level  to  be  1.40 
ATA.  The  Agency  believes  that  this 
level  of  error  is  acceptable,  and  well 
within  the  O2  toxicity  limits 
demonstrated  by  the  available  evidence 
(see  proposed  Condition  3  below). 
■Therefore,  this  level  of  acciu^cy  would 
provide  an  adequate  safety  margin  for 


*  Although  low  02  levels  are  rare  under  nitrox 
breathing  conditions,  the  sensors  also  would  detect 
levels  of  O2  less  than  22%  by  volume  (see  proposed 
Condition  3  below). 


the  divers  to  detect  anomalous  O2 
concentrations,  to  attempt  to  identify 
the  cause  and  adjust  breathing-system 
controls,  and  to  ascend  to  the  surface 
when  necessary. 

(d)  Controlling  O2  delivery.  This 
proposed  condition  requires  employers 
to  ensure  that  closed-circuit  rebreathers 
have:  (i)  A  gas-controller  package  with 
electrically-operated  solenoid  02-supply 
valves;  (ii)  a  pressiue-activated  regulator 
with  a  second-stage  diluent-gas  addition 
valve;  (iii)  a  manually-operated  gas- 
supply  bypass  valve  to  add  O2  and 
diluent  gas  to  the  breathing  loop;  and 
(iv)  separate  O2  and  diluent-gas 
cylinders  to  supply  the  breathing-gas 
mixture.  Under  this  proposed  condition, 
closed-circuit  rebreathers  must 
automatically  inject  O2  into  the 
breathing  loop  to  maintain  the  pre- 
established  O2  partial  pressure  in  the 
breathable  gas,  and  automatically  add 
diluent  gas  (i.e.,  nitrogen  or  air)  through 
the  regulator  to  compensate  for 
decreases  in  gas  volimie  during  descent. 
The  diver  must  also  be  able  to  control 
these  functions  manually  using  gas- 
supply  bypass  valves  provided  on  the 
equipment.  This  equipment  would 
maintain  O2  levels  in  the  breathable  gas 
within  the  range  of  partial  pressures 
specified  by  proposed  Condition  3 
below,  thereby  providing  assurance  that 
sufficient  and  reliable  breathing-gas 
pressure  are  available  to  deliver 
breathable  gas  to  the  diver  without 
adversely  affecting  the  diver's  breathing 
effort.  By  reducing  the  diver's  breathing 
effort,  these  proposed  conditions  would 
reduce  CO2  accumulation  caused  by  an 
increased  rate  of  breathing  and,  in  tiun, 
would  lower  the  risk  of  CO2  toxicity.  In 
addition,  by  maintaining  O2  in  the 
breathing  loop  at  pre-established  levels, 
this  proposal  would  ensure  that  divers 
conform  to  the  pre-established  24-hoiu 
single-exposiue  O2  limit  selected  under 
proposed  Condition  4  below. 

Paragraph  (iv)  of  proposed  Condition 
2  requires  that  employers  use  separate 
cylinders  to  provide  the  O2  and  diluent 
gas  in  the  breathing-gas  mixture.  This 
proposal  would  give  the  diver 
independent  control  of  these  breathing- 
gas  components;  such  control  could  be 
automatic  or  manual,  or  some 
combination  of  these  two  modes. 

3.  O2  Concentration  in  the  Breathing 
Gas 

Under  this  proposed  condition, 
employers  must  ensure  that  the  fraction 
of  62  in  the  nitrox  breathing-gas  mixture 
exceeds  the  fraction  of  O2  in 
compressed  air  (i.e.,  more  than  22%  by 
volume).  For  rebreathers,  the  fraction  of 
O2  must  never  exceed  an  O2  partial 
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pressiu-e  of  1.40  ATA;  and  for  open- 
circuit  SCUBA,  the  O2  fraction  must 
never  exceed  40%  by  volume  or  an  O2 
partial  pressure  of  1.40  ATA,  whichever 
exposes  divers  to  less  O2.  The  proposed 
requirement  that  the  fraction  of  O2  be 
more  than  22%  is  consistent  with  the 
definition  of  nitrox  breathing-gas 
mixtures,  i.e.,  that  they  contain  more  O2 
than  air.  Specifying  upper  limits  for  the 
O2  component  in  the  nitrox  breathing- 
gas  mixture  would  prevent  divers  from 
developing  O2  toxicity. 

The  available  evidence  supports  the 
Agency's  conclusion  that  exposiue  to  a 
maximum  O2  level  of  1.40  ATA  (or  40% 
by  volume  for  open-circuit  SCUBA) 
would  prevent  O2  toxicity.^  Several 
previous  studies  found  that  no  O2 
toxicity  developed  while  breathing  1.40 
ATA  of  O2  for  extended  periods,  but 
breathing  1.60  ATA  of  O2  for  the  same 
periods  residted  in  a  significant  increase 
in  O2  toxicity  (see  Exs.  3—4  (pp.  3-5 
through  3-16,  P-15  and  P-16,  and  P-37 
through  P-^3),  3-9,  and  3-10).  OSHA 
could  find  no  studies  showing  that  O2 
toxicity  developed  when  divers  used  O2 
at  the  partial  pressures  and  for  the 
durations  proposed  in  this  rulemaking, 
although  in  one  study,  two  divers 
developed  pulmonary  toxicity  when 
exposed  to  1 .40  ATA  of  O2  for  a  total 
of  55  hours  over  a  3-day  period  (Ex.  3- 
4,  p.  3-9).  However,  such  an  exposure 
is  far  in  excess  of  the  maximmn  time 
limit  that  recreational  divers  would 
experience,  or  that  the  02-exposure 
limits  specified  in  the  2001  NOAA 
Diving  Manual  or  1995  DSAT^  report 
would  permit  (see  discussion  regarding 
proposed  Condition  4(a)  below). 

4.  Limiting  O2  Partial  Pressure  and 
Diving  Depth 

(a)  Limiting  O2  partial  pressure. 
Proposed  Condition  4(a)  identifies  the 
procedures  employers  would  use  to 
prevent  O2  toxicity.  Accordingly, 
employers  must:  (i)  Determine  a  diver's 
O2  exposure  duration  using  the 
maximum  partial-pressure  O2  exposure 
diuing  the  dive  and  the  total  dive  time 
(i.e.,  from  the  time  the  diver  leaves  the 
siirface  imtil  the  diver  returns  to  the 
surface);  and  (ii)  using  the  diver's 
exposure  diuation,  ensure  that  a  diver 
exposed  to  partial  pressvires  of  O2 
between  0.60  and  1.40  ATA  does  not 
exceed  the  24-hour  single-exposure  O2 


^  Excessive  O2  can  impair  a  diver's  central 
nervous  system,  resulting  in  seizures  (and,  as  a 
consequence,  death  by  drowning):  it  also  can 
damage  to  the  lungs  and  compromised  pulmonary 
function. 

•"DSAT"  is  an  acronym  for  "Diving  Science  and 
Technology,"  the  research  component  of  the 
International  Professional  Association  of  Diving 
Instructors,  Inc.,  a  trade  association  representing 
recreational  diving  instructors. 


limits  specified  by  the  2001  NOAA 
Diving  Manual  (see  Section  III  below. 
Reference  (1),  p.  3-23)  or  by  the  1995 
DSAT  report  entitled  "Enriched  Air 
Operations  and  Resources  Guide"  (see 
Section  III  below.  Reference  (2),  p.  34). 

The  risk  of  O2  toxicity  increases  with 
O2  partial  pressure  [i.e.,  dive  depth)  and 
dive  duration.  Therefore,  as  required  by 
proposed  Condition  4(a)(i),  employers 
must  use  both  of  these  factors  to 
determine  O2  exposure  durations. 

Proposed  Condition  4(a)(ii)  refers  to 
24-hour  single-exposure  O2  limits 
specified  in  the  2001  NOAA  Diving 
Manual  and  the  1995  DSAT  report 
entitled  "Enriched  Air  Operations  and 
Resoiu'ces  Guide."  Both  NOAA  and 
DSAT  developed  their  02-exposure 
limits  using  models  and  theories 
extensively  tested  in  the  field  for  safety 
and  efficacy.  The  recreational  diving 
industry  recognizes  and  uses  both 
procediues,  and,  as  OSHA  noted  in 
granting  a  permanent  variance  to  Dixie, 
both  procedures  would  afford  divers 
adequate  protection  against  O2  toxicity. 

Under  proposed  Condition  4(a),  when 
the  employer  determines  exposiue 
diu'ations  and  limits  divers'  exposures 
accordingly,  the  Agency  believes  that 
they  will  reduce  the  divers'  risk  of  O2 
toxicity  to  the  rate  found  among  divers 
who  breathe  compressed  air  from  open- 
circuit  SCUBA  diuing  no- 
decompression  dives. 

(b)  Limiting  diving  depth.  This 
proposed  condition  requires  that 
employers  limit  the  divers  covered  by 
this  proposed  alternative  to  a  maximum 
depth  of  130  fsw  or  to  a  maximum  O2 
partial  pressiu-e  of  1.40  ATA,  whichever 
exposes  them  to  less  O2;  this  proposed 
condition  would  apply  regardless  of  the 
diving  equipment  they  use.  This 
proposed  condition  would  impose  an 
additional  constraint  on  O2  exposure, 
further  reducing  the  risk  of  O2  toxicity. 
Moreover,  the  proposed  condition 
would  aid  in  preventing  DCS  by 
limiting  the  divers'  nitrogen  exposure; 
this  limitation  occurs  because  O2 
displaces  nitrogen  in  the  volume  of 
breathing  gas  available  for  use. 
Therefore,  limiting  nitrogen  exposure 
and  restricting  diving  depth  to  130  fsw 
would  reduce  the  risk  of  EKDS  and, 
consequenUy,  the  need  for 
decompression  chambers. 

Lowering  the  partial  pressiu«  of 
nitrogen  in  a  diver's  body  fluids  and 
tissues,  especially  in  the  central  nervous 
system,  also  would  decrease  the  risk  of 
nitrogen  narcosis.  Nitrogen  narcosis  is 
an  anesthetic  condition  that  results 
when  high  partial  pressures  of  nitrogen 
are  present  in  central  nervous  system 
tissues;  the  condition  can  impair  a 
diver's  performance  and,  in  severe  cases 


can  result  in  injiuy  or  death  (see  Section 
III  below.  Reference  (1),  p.  3-20). 

5.  Mixing  and  Analyzing  the  Breathing 
Gas 

(a)  Mixing  of  breathing  gas  by  the 
employer.  Under  this  proposed 
condition,  when  employers  prepare  the 
breathing-gas  mixtiue,  they  must:  (i) 
Ensure  that  properly  trained  personnel 
mix  nitrox  breathing  gases,  and  that 
nitrogen  is  the  only  inert  gas  used  in  the 
breathing-gas  mtxtiue;  and  (ii)  ensure 
that  they  mix  the  appropriate  breathing- 
gas  mixture  before  delivering  it  to  the 
breathing-gas  cylinders,  using  the 
continuous-flow  or  partial-pressure 
mixing  techniques  specified  in  the  2001 
NOAA  Diving  Manual,  or  using  a  filter- 
membrane  system.  This  provision 
would  provide  quality  control  over  the 
mixing  process,  so  that  the  breathing-gas 
mixture  contains  the  correct  proportions 
of  O2  and  diluent  gas  (i.e.,  air  or 
nitrogen).  It  also  limits  the  diluent  gas 
to  air  or  nitrogen  because  OSHA 
believes  that  not  enough  information  is 
available  on  other  inert  diluent  gases 
(e.g.,  helium,  argon,  neon,  hydrogen)  or 
on  trimix  (three  gas)  breathing-gas 
mixtures  to  ensure  the  health  and  safety 
of  divers  under  the  diving  conditions 
specified  by  this  proposal. 

This  proposed  condition  also  states  a 
general  requirement  that  mixing 
processes  produce  the  proper 
proportions  of  O2  and  diluent  gas  prior 
to  filling  the  SCUBA  cyHnders;  this 
requirement  would  provide  assurance 
that  the  divers'  breathing-gas  mixtures 
are  correct  and  safe  for  use.  In  addition, 
it  specifies  that  employers  must  select 
from  among  several  mixing  techniques 
commonly  used  and  accepted  by  the 
diving  industry.  These  techniques 
include  the  use  of  a  "filter-membrane 
system,"  a  recently  developed  mixing 
technique  that  de-nitrogenates  air  (i.e., 
removes  nitrogen  from  air  using  a  filter 
membrane).''  After  reviewing  the 
technical  literature  available  for  this 
mixing  system,  the  Agency  believes  that 
filter-membrane  systems,  which  are 
commercially  available  from  several 
manufacturers,  would  reduce  the 
hazards  associated  with  producing  high- 
O2  breathing-gas  mixtures  [e.g.,  fire, 
explosion)  because  the  proportion  of  O2 


'  Filter-membrane  systems  produce  nitrox 
breathing-gas  mixtures  in  two  steps:  First,  they 
route  air  through  filters  to  remove  hydrocarbons 
and  other  contaminants;  then  they  pass  the 
decontaminated  air  through  membranes  that 
transfer  O2  across  the  membrane  fibers  at  higher 
rates  than  nitrogen  (hence,  "de-nitrogenating"  the 
air).  As  the  rate  of  air  flow  across  the  membrane 
fibers  increases,  the  resulting  ratio  of  O2  to  nitrogen 
also  increases. 
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in  these  systems  never  exceeds  40%  by 
volume. 

(b)  Analyzing  Oj.  This  proposed 
condition  requires  employers,  before  the 
start  of  each  day's  diving  operations,  to 
detramine  the  O2  fraction  of  the 
breathing-gas  mixture  using  an  O2 
analyzer.  In  doing  so,  they  must:  (i) 
Ensure  that  the  O2  analyzer  is  accurate 
to  within  1%  of  the  O2  fraction  by 
volume;  and  (ii)  maintain  this  accuracy 
as  required  by  the  manufacturer  of  the 
analyzer.  These  provisions  would 
ensure  that  the  proportions  of  O2  and 
diluent  gas  in  the  breathing-gas 
mixtures  conform  to  pre-established 
levels  of  these  gases,  thereby  ensuring 
that  divers  remain  vdthin  the  24-hour 
single-exposure  O2  limits  imder 
proposed  Condition  4  above.  The 
accuracy  requirements  specified  by 
these  provisions  are  consistent  wiUi  the 
accuracy  requirements  for  O2  foimd  in 
other  requirements  of  this  proposal,  and 
serve  the  same  purpose  described  for 
these  requirements  (see  the  detailed 
discussion  of  these  requirements  in 
proposed  Condition  2(c)  above). 

(c)  Commercially  supplied  breathing 
gas.  When  the  breathing  gas  is  a 
commercially  supplied  nitrox  breathing- 
gas  mixtiue,  this  proposed  condition 
requires  employers  to  ensure  that  the  O2 
is  Grade  A  (also  known  as  "aviator's 
oxygen")  or  Grade  B  (referred  to  as 
"medical-industrial  oxygen"),  and 
meets  the  specifications,  including  the 
purity  requirements,  found  in  the  ANSI- 
Compressed  Gas  Association 
Commodity  Specification  for  Air,  G- 
7.1-1997.  In  addition,  employers  must 
ensiue  that  the  commercial  supplier:  (i) 
Determines  the  O2  fraction  in  the 
breathing-gas  mixture  using  an  analytic 
method  that  is  accm-ate  to  within  1%  of 
the  O2  fraction  by  volume;  (ii)  makes 
this  determination  when  the  mixture  is 
in  the  charged  tank  and  after 
disconnecting  the  charged  tank  from  the 
charging  apparatus;  (iii)  documents  the 
O2  fraction  in  the  mixture;  and  (iv) 
provides  the  employer  with  a  written 
certification  of  the  O2  analysis. 

OSHA  believes  that  many  employers 
covered  by  this  proposal  purchase 
breathing-gas  mixtiu-es  commercially. 
Specifying  grades  A  and  B  for  the  O2 
would  ensure  that  divers  use  the  purest 
O2  with  optimal  moisture  content  in 
thefr  nitrox  breathing-gas  mixtures, 
thereby  preventing  them  from  inhaling 
contaminants,  including  hydrocarbons, 
that  are  known  safety  hazards.  In 
addition,  the  O2  would  be  at 
comfortable  moisture  levels,  which 
would  help  maintain  normal  pulmonary 
function. 

The  proposed  condition  also  controls 
the  O2  levels  in  the  mixtiire  by  requiring 


that  the  accuracy  of  the  method  used  to 
analyze  O2  conforms  to  the  tolerance 
limits  specified  above  under  proposed 
Condition  5(b).  The  commercial 
suppliers  must  analyze  the  breathing- 
gas  mixture  actually  contained  in  the 
SCUBA  cylinders  to  determine  the 
fraction  of  O2  that  the  divers  will 
breathe,  unaffected  by  O2  in  the  storage 
banks  used  to  fill  the  SCUBA  cylinders. 
The  employer  must  ensure  that  the 
supplier  of  the  breathing-gas  mixtiu^ 
documents  the  O2  fraction  contained  in 
the  cylinder  mixture,  and  certifies  these 
results  in  writing.  The  written 
certification  serves  as  a  measure  of 
quality  assurance,  and  provides 
employers  with  documentation  that  the 
breathing-gas  mixture  contains  the 
required  fraction  of  O2. 

fd)  Using  a  compressor.  When 
employers  produce  nitrox  breathing-gas 
mixtures,  before  using  a  compressor  in 
which  the  gas  pressure  in  any  system 
component  exceeds  125  psi,  this 
proposed  condition  requires  them  to  do 
the  following:  (i)  Have  the  compressor 
manufacturer  certify  in  writing  that  the 
compressor  is  suitable  for  mixing  high- 
pressure  air  with  the  highest  O2  fraction 
used  in  the  nitrox  breathing-gas 
mixture;  (ii)  ensure  that  the  compressor 
is  oil-less  or  oil-free  and  rated  for  O2 
service  imless  the  employer  complies 
with  the  requirements  of  proposed 
Condition  5(e)  below;  and  (iii)  ensure 
that  the  compressor  meets  the 
requirements  specified  in  paragraph 
(i)(l)  and  (i)(2)  of  §  1910.430  whenever 
the  highest  O2  fraction  used  in  the 
mixing  process  exceeds  40%  by  volume. 
The  purpose  of  these  proposed 
conditions  is  to  prevent  O2  explosions 
during  the  mixing  process,  the  risk  of 
which  increases  when  gas  pressure  in  a 
system  component  exceeds  125  psi. 

The  requirements  of  Condition  5(d) 
would  provide  quality  assurance  that 
the  compressor  is  designed  and  built  so 
that  its  components  cannot  serve  as 
ignition  soiuties  that  could  cause  an  O2 
explosion.  However,  if  the  compressors 
are  not  rated  as  oil-less  or  oil-free  (i.e., 
oil  is  used  to  lubricate  components), 
paragraph  (ii)  of  this  condition  requires 
that  the  compressors  comply  with  the 
provisions  of  Condition  5(e)  below  to 
prevent  the  lubricating  oil  from  serving 
as  an  ignition  source.  Paragraph  (iii)  of 
this  condition  addresses  cascading 
processes  in  which  an  employer  takes 
O2  from  storage  banks  that  contain  O2 
concentrations  higher  than  40%  by 
voliune,  and  mixes  it  vdth  diluent  gas 
from  separate  cylinder  banks.  The 
mixed  product  is  a  final  breathing-gas 
mixture  that  does  not  exceed  40%  by 
volume  as  required  above  by  proposed 
Condition  3.  Equipment  used  for  this 


purpose  must  comply  with  paragraphs 
(i)(l)  and  (i)(2)  of  §  1910.430  ("Oxygen 
safety").  These  paragraphs  require 
employers  to  use  equipment  designed 
for  O2  service  and  to  clean  the 
equipment  of  flammable  materials 
before  such  use.  Together  with  the  other 
provisions  of  this  proposed  condition, 
these  equipment  requirements  would 
reduce  the  risk  of  an  O2  explosion. 

(e)  Oil-lubricated  compressors.  Before 
an  employer  produces  nitrox  breathing- 
gas  mixtures  using  an  oil-lubricated 
compressor  to  mix  high-pressure  air 
with  O2,  and  regardless  of  the  gas 
pressure  in  any  system  component,  this 
proposed  condition  requires  that  the 
employer:  (i)  Have  the  compressor 
manufacturer  certify  in  writing  that  the 
compressor  is  suitable  for  mixing  the 
high-pressure  air  with  the  highest  O2 
fraction  used  in  the  nitrox  breathing-gas 
mixtvue;  (ii)  filter  the  high-pressure  air 
to  produce  02-compatible  air;  (iii)  have 
the  filter-system  manufacturer  certify  in 
wrriting  that  the  filter  system  used  for 
this  piupose  is  suitable  for  producing 
02-compatible  air;  (iv)  continuously 
monitor  the  air  downstream  from  the 
filter  for  hydrocarbon  contamination; 
and  (v)  use  only  uncontaminated  air 
(i.e.,  air  containing  no  hydrocarbon 
particulates)  for  the  nitrox  breathing-gas 
mixture. 

Oil-based  lubricants  contain 
hydrocarbons  that  can  ignite  in  the 
presence  of  an  enriched  O2  environment 
during  the  mixing  process,  causing  an 
explosion  that  can  injure  or  kill 
employees.  OSHA  believes  that  these 
proposed  requirements  would  reduce 
this  risk  by  ensuring  that  high-pressure 
O2  being  pumped  tlu-ough  the 
compressor  remains  isolated  from  the 
oil-based  lubricant.  Under  the  proposed 
conditions,  the  employer's  actions  will' 
assure  that  the  air  used  for  the  nitrox 
breathing-gas  mixture  is  not 
contaminated,  while  the  manufacturer's' 
certification  will  provide  assurance  that 
the  equipment  will  produce  and  filter 
this  mixture  safely.  As  an  additional 
safety  precaution,  the  monitoring 
requirement  proposed  under  paragraph 
(v)  would  warn  the  employer  that  high- 
pressure  O2  is  mixing  with  the  oil-based 
lubricant,  and  to  take  emergency  action 
(e.g.,  shut  off  O2  flow  to  the  compressor 
and  then  purge  the  compressor  with  an 
inert  gas). 

(f)  Compliance  with  other  OSHA 
standards.  Under  this  proposed 
condition,  employers  must  ensure  that 
SCUBA  equipment  using  nitrox 
breathing-gas  mixtiues  or  pure  O2  under 
high  pressure  (i.e.,  exceeding  125  psi) 
complies  with  the  requirements 
specified  by  paragraphs  (i)(l)  and  (i)(2) 
of  §  1910.430.  This  provision  ensures 
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that  this  equipment  is  free  of  ignition 
sources  that  could  cause  an  O2 
explosion.  As  noted  above  in  the 
discussion  of  proposed  Condition 
3{d){iii),  paragraphs  (i)(l)  and  (i)(2)  of 
§  1910.430  would  reduce  this  risk  by 
requiring  employers  to  use  diving 
equipment  designed  for  O^  service  and 
to  clean  the  equipment  of  flammable 
materials  before  such  use." 

6.  Use  of  No-Decompression  Limits 

(a)  No-decompression  procedures. 
Under  this  proposed  condition, 
employers  must  ensure  that  divers  using 
nitrox  breathing-gas  mixtures  remain 
within  the  no-decompression  limits 
specified  for  single  and  repetitive  air 
diving  and  published  in  the  2001  NOAA 
Diving  Manual  (see  Section  III  below. 
Reference  (1))  or  the  1994  DSAT  report 
entitled  "Development  and  Validation 
of  No-Stop  Decompression  Procedures 
for  Recreational  Diving:  The  DSAT 
Recreational  Dive  Planner"  (see  Section 
III  below,  Reference  (3)).  This  proposed 
condition  allows  employers  to  use  the 
no-decompression  limits  published  in 
the  2001  NOAA  Diving  Manual  or  the 
1994  DSAT  no-decompression  tables. 
OSHA  intends  to  ensure  that  the  divers 
using  nitrox  mixtures  under  the 
proposed  alternative  receive  the  same 
protection  against  DCS  as  is  afforded  to 
divers  who  use  air.  For  this  reason,  the 
proposed  condition  requires  that 
employers  ensure  that  their  divers  never 
exceed  the  no-decompression  limits 
published  in  either  the  2001  NOAA 
Diving  Manual  or  1994  DSAT  report;  in 
determining  these  limits,  employers 
must  use  the  partial  pressure  of  nitrogen 
in  the  nitrox  breathing-gas  mixture  to 
derive  the  equivalent  air  depth  for  a 
specific  dive  duration  (see  Ex.  3-12,  p. 
15-7). 

OSHA  believes  that  by  adopting  these 
no-decompression  limits,  the  proposed 
alternative  would  protect  recreational 
diving  instructors  and  diving  guides  at 
least  as  well  as  the  use  of  compressed 
air  supplied  to  open-circuit  SCUB As 
under  no-decompression  diving  limits. 
The  1994  DSAT  no-decompression 
limits  have  been  determined  to  be 
reliable  and  valid,  based  on  extensive 
laboratory  and  field  testing,  and  have 
been  widely  accepted  by  both  the  diving 
and  scientific  communities  (see 
Appendix  E  ("Comment  and  critique 


"  In  addition,  employers  must  comply  with  other 
OSHA  standards  that  ensure  accurate  mixing  and 
decontamination  (especially  hydrocarbon  removal) 
of  nitrox  breathing  gases,  and  that  employees  are 
protected  properly  during  these  activities.  These 
standards  include  the  appropriate  provisions  of 
{)§  1910.101  ("Compressed  gas  (general 
requirements)")  and  1910.169  ("Air  receivers"). 


from  the  field")  of  the  1994  DSAT 
report). 

In  determining  its  no-decompression 
limits  for  nitrox  breathing-gas  mixtures 
in  its  2001  Diving  Manual,  NOAA 
applies  the  equivalent-air-depth 
("EAD")  formula.  Divers  using  nitrox 
breathing-gas  mixtures  can  use  the  EAD 
formula  to  determine  accurately  the  no- 
decompression  limits  for  different 
nitrogen  partial  pressures.  NOAA 
applies  its  EAD  formula  in  determining 
what  equivalent  air  decompression 
limits  to  use  with  nitrox  breathing-gas 
mixtures.  The  formula  assumes  that 
equivalent  nitrogen  partial  pressures 
and  dive  durations  will  result  in  similar 
DCS  risk  to  dives  performed  with  air. 
OSHA  believes  that  the  NOAA  EAD 
formula  can  accurately  estimate  the  DCS 
risk  associated  with  nitrox  breathing-gas 
mixtures  based  on  equivalent  nitrogen 
partial  pressures  and  dive  durations 
used  in  air  diving.  In  the  record  granting 
a  permanent  variance  to  Dixie,  OSHA 
received  evidence  addressing  the  safety 
and  efficacy  of  the  EAD  formula  from 
Dr.  Edward  D.  Thalmann  (Ex.  2-7).  Dr. 
Thalmann  is  a  world-renowned  expert 
in  treating  diving-related  medical 
emergencies  among  recreational  divers; 
he  is  also  the  author  of  a  number  of 
scientific  publications  that  address  the 
causes  and  treatment  of  diving-related 
medical  emergencies,  especially  DCS. 
Based  on  this  research  and  his  field 
experience.  Dr.  Thalmann  stated  that 
DCS  associated  with  breathing  a  nitrox 
gas  mixture  "should  not  be  substantially 
different  in  incidence  and  severity 
compared  to  diving  on  air(,)  provided 
the  [nlitrox  no-decompression  times  are 
computed  from  accepted  air  no- 
decompression  limits  using  the  [NOAA) 
EAD  (formula)."  Dr.  Thalmann 
concluded  that,  within  these 
constraints,  "there  is  no  rationale  for 
having  different  requirements  for  *  *  * 
air  and  [n]itrox  no-decompression 
diving."  Based  on  Dr.  Thalmann's 
comments,  OSHA  concludes  that 
NOAA's  EAD  formula  will  translate 
accurately  the  partial  pressure  of 
nitrogen  in  a  nitrox  breathing-gas 
mixture  to  an  equivalent  air  depth  for  a 
specific  dive  duration,  and  that 
employers  can  rely  on  this  formula  to 
determine  safe  no-decompression  limits 
for  their  divers  based  on  the  equivalent 
air  dives. 

(b)  Dive-decompression  computers. 
This  proposed  condition  permits 
employers  to  use  dive-decompression 
computers  designed  to  regulate 
decompression  when  the  computers  use 
the  NOAA  or  DSAT  no-decompression 
limits  specified  in  proposed  Condition 
6(a)  and  provide  output  that  reliably 
represents  these  limits.  OSHA  believes 


that  dive-decompression  computers  are 
unnecessary  becausethe  divers  would 
be  diving  within  no-decompression 
Umits,  and  the  technical  capability  of 
most  dive-decompression  computers 
exceeds  the  requirements  of  no- 
decompression  dives.  Nevertheless,  the 
proposal  would  allow  employers  the 
flexibility  to  use  either  manual 
calculations  or  dive-decompression 
computers  to  determine  the  no- 
decompression  schedules,  with  the  use 
of  dive-decompression  computers  for 
this  purpose  being  optional.  However, 
when  employers  choose  to  use  these 
computers,  they  also  must  provide  their 
diver  with  specific  decompression 
information,  and  have  a  hard-copy  of 
the  appropriate  decompression  tables  at 
the  dive  site  (see  proposed  Condition 
9(c)  below).  Thus,  the  proposal  specifies 
the  conditions  that  employers  must 
meet  to  ensure  that  their  employees' 
diving  activities  conform  to  accepted 
no-decompression  practices,  whether  or 
not  they  use  dive-decompression 
computers. 

The  Agency  finds  that  restricting  the 
no-decompression  Umits  programmed 
into  the  computers  to  those  limits 
published  by  the  2001  NOAA  Diving      . 
Manual  and  the  1994  DSAT  report 
would  prevent  employers  from  using 
the  computers  to  provide  alternate  no- 
decompression  limits  that  could  place 
divers  at  higher  risk  for  DCS.  Operating 
under  this  constraint,  OSHA  concludes 
that  computers  may  provide  an 
advantage  over  manual  calculations 
because  manual  calculations  are  subject 
to  human  error,  and  computers  may 
reduce  such  error. 

7.  Emergency  Egress 

(a)  Bail-out  system  for  all  SCUBAs. 
For  emergencies  involving  SCUBA 
malfunctions  that  could  endanger  diver 
health  and  safety  (e.g.,  high  CO2  levels), 
proposed  Condition  7(a)  requires 
employers  to  equip  their  divers  with  a 
reliable  emergency-egress  system  (i.e.,  a 
"bail-out  system").  The  bail-out  system 
would  contain  a  separate  supply  of 
breathing  gas,  which  can  include  air.  In 
addition,  the  bail-out  system  would 
provide  the  breathing  gas  to  the  second 
stage  of  the  SCUBA  regulator. 
Accordingly,  the  proposed  bail-out 
system  would  provide  divers  with  the 
capability  to  shift  to  a  known,  safe,  and 
immediately  available  breathing  gas. 
and  to  terminate  the  dive  safely 
whenever  a  COi-related  problem  or 
other  emergency  occurs. 

(b)  Alternative  bail-out  system  for 
open-circuit  SCUBA.  The  proposal 
would  provide  an  alternative  to  the  bail- 
out for  divers  using  open-circuit 
SCUBA.  Accordingly,  when  open- 
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circuit  SCUBA  provides  the  nitrox 
breathing-gas  mixture,  the  proposal 
would  permit  employers  to  use  the 
emergency-egress  procediue  (i.e.,  a 
reserve  breathing-gas  supply)  specified 
for  open-circuit  SCUBA  by  paragraph 
(c)(4)(i)  of  §  1910.424  instead  of  a 
separate  bail-out  breathing-gas  system. 

Paragraph  (c)(4)(i)  of  §  1910.424  is  an 
emergency-escape  provision  in  OSHA's 
existing  CDO  standards  that  applies  to 
divers  who  use  air-supplied  open- 
circuit  SCUBA.  Under  this  provision, 
employers  can  maintain  a  reserve 
supply  of  breathing-gas  in  the  breathing- 
gas  cylinders  carried  by  the  diver,  and 
that  the  diver  can  access  in  an 
emergency  by  manually  activating  a } 
valve  located  on  the  supply  manifold. 
Having  already  recognized  the  safety 
afforded  to  divers  by  this  system  in  the 
context  of  air-supplied,  open-circuit 
SCUBA  diving,  the  Agency  believes  that 
it  would  provide  a  similar  level  of 
protection  to  divers  who  use  open- 
circuit  SCUBA  supplied  with  nitrox 
breathing-gas  mixtures. 

(c)  Safety  requirements.  This 
proposed  condition  requires  employers 
to  provide  their  divers  with  a  system 
that  performs  reliably  and  supplies 
sufficient  emergency  breathing  gas  to 
enable  the  diver  to  terminate  the  dive 
and  return  safely  to  the  surface. 
Accordingly,  this  proposed  requirement 
would  ensiu-e  that  the  bail-out  system 
used  by  employees,  whether  it  is  an 
independent  or  integrated  bail-out 
system,  will  function  appropriately 
when  needed  by  the  diver  for 
emergency  egress.  The  bail-out  system 
must  enable  the  diver  to  terminate  the 
dive  and  make  a  safe  and  orderly  ascent 
to  the  siu'face  under  "worst-case" 
conditions,  thereby  preventing  over- 
pressurization  of  the  lungs  associated 
with  AGE.  However,  OSHA  is  not 
proposing  a  specific  capacity  for  bail- 
out systems  because  it  believes  that  the 
SCUBA  manufacturers  are  in  the  best 
position  to  make  this  determination.  In 
this  regard,  a  rebreather  manufacturer 
could  determine  the  capacity  that  is 
needed  for  the  bail-out  system  based  on 
critical  diving  parameters  (e.g.,  depth  of 
dive  and  breathing  rate)  provided  by  the 
employer. 

8.  Treating  Diving-Related  Medical 
Emergencies 

(a)  Availability  of  medical  resources. 
This  proposed  condition  requires  that 
employers,  prior  to  beginning  diving 
operations  each  day,  ensure  that:  (i)  A 
hospital,  qualified  health-care 
professionals,  and  the  nearest  Coast 
Guard  Coordination  Center  (or  an 
equivalent  rescue  service  operated  by  a 
State,  county,  or  municipal  agency)  are 


available  for  diving-related  medical 
emergencies;  (ii)  each  dive  site  has  a 
means  to  alert  these  treatment  resources 
in  a  timely  maimer  when  a  diving- 
related  medical  emergency  occurs;  and 
(iii)  transportation  to  a  suitable 
decompression  chamber  is  readily 
available  when  no  decompression 
chamber  is  at  the  dive  site,  and  that  this 
transportation  can  deliver  the  injured 
diver  to  the  decompression  chamber 
within  two  hours  travel  time  from  the 
dive  site.  Overall,  the  proposed 
provisions  would  avoid  imnecessary 
delay  in  treating  diving-related  injuries 
by  confirming  that  resources  are  on  call 
and  available  to  render  appropriate 
treatment,  by  alerting  them  to  the 
occurrence  of  a  diving-related  medical 
injury  so  they  can  initiate  treatment 
action  (e.g.,  using  a  pre-programmed 
electronic  system,  list  of  telephone 
numbers),  arid  by  providing  timely 
transportation  for  the  injured  diver  to 
the  treatment  facility.  OSHA  believes 
that  reducing  treatment  delay  will 
improve  the  likelihood  that  an  injured 
diver  will  recuperate  fully  from  any 
diving-related  injury. 

Prior  to  granting  the  permanent 
variance  to  Dixie,  OSHA  requested  Dr. 
Edward  D.  Thalmaim  to  render  an 
opinion  on  the  likely  incidence  of  AGE 
and  DCS  under  the  proposed  variance 
conditions.  In  doing  so.  Dr.  Thalmaim 
reviewed  available  research  studies,  as 
well  as  data  from  the  Diver  Alert 
Network  ("DAN")  (Ex.  2-7).  With  regard 
to  AGE,  Dr.  Thalmaim  stated,  "(AGE]  is 
a  rare  occurrence  and  can  be  avoided 
with  proper  training  and  experience," 
that  it  "is  essentially  independent  of  the 
time  at  depth,"  and  that  "there  is  no 
evidence  *  *  *  [to]  suggest  that  the 
occurrence  and  outcome  of  [AGE] 
would  be  any  different  breathing  a 
[njitrox  mixture  [other]  than  air."  In 
addressing  DCS,  Dr.  Thalmann  noted 
that  DCS  associated  with  breathing  a 
nitrox  gas  mixture  "should  not  be 
substantially  different  in  incidence  and 
severity  compared  to  diving  on  air[,] 
provided  the  [njitrox  no-decompression 
times  are  computed  from  accepted  air 
no-decompression  limits  using  the 
[NOAA]  EAD  [formula]." 

Dr.  Thalmann  then  discussed  the  two- 
hour  transportation  limit  proposed  for 
the  Dixie  variance  by  reviewing  the 
available  DAN  data;  he  cautioned  that 
these  data  "apply  to  recreational  diving 
only  where  the  vast  majority  of  diving 
is- within  no-decompression  limits." 
Under  these  conditions,  he  found  that 
for  both  pain-only  DCS  and  DCS  with 
severe  neurological  symptoms,  a 
treatment  delay  of  four  hours  can  occur 
without  diminishing  treatment  success 
(i.e.,  complete  relief  of  symptoms).  In  . 


siunmary.  Dr.  Thalmann  stated,  "There 
is  no  significant  body  of  evidence  to 
suggest  that,  so  long  as  one  is  diving 
within  accepted  no-decompression 
limits  breathing  air  or  [n]itrox,  having 
access  to  a  recompression  facility  within 
4  hours  is  inadequate."  For  the  reasons 
set  forth  in  Dr.  Thalmann's  expert 
opinion,  OSHA  believes  that  the 
proposed  condition  for  availability  of 
medical  treatment  would  provide 
adequate  employee  safety. 

(bj  O2  treatment.  Oxygen  treatment  is 
the  preferred  means  of  initially  treating 
AGE  and  DCS  (see  Section  III  below. 
Reference  (1),  pp.  3-19  and  3-28).  This 
proposed  condition  would  require  the 
employer  to  ensure  that  portable  O2 
equipment  is  available  at  the  dive  site 
to  treat  an  injured  diver.  This 
equipment  must  deliver  pure  O2  to  a 
transparent  mask  that  covers  the  injured 
diver's  nose  and  mouth.  To  provide 
assurance  that  the  O2  is  suitable  for 
treatment  purposes,  this  proposed 
condition  also  requires  employers  to  use 
only  O2  that  meets  the  criteria  for 
Medical  USP  oxygen  (Type  I,  Quality 
Verification  Level  A)  of  CGA  G-4.3- 
2000  ("Conunodity  Specification  for 
Oxygen").  Additionally,  sufficient  O2 
must  be  available  to  administer  to  the 
injured  diver  from  the  time  the 
employer  recognizes  the  symptoms  of  a 
diving-related  medical  emergency  until 
the  injured  diver  reaches  a 
decompression  chamber  for  treatment. 
This  proposed  condition  would  require 
that  the  O2  supplied  for  this  purpose  be 
pure  O2,  and  that  the  injured  diver 
receive  the  O2  continuously  from  the 
time  an  employer  detects  the  diving- 
related  medical  emergency  until  the 
diver  begins  treatment  in  a 
decompression  chamber.  These 
provisions  would  ensure  that  injured 
divers  receive  the  maximum  dose  of  O2 
possible  to  enhance  treatment    , 
effectiveness.  The  transparent  mask 
covering  the  diver's  nose  and  mouth 
allows  attendants  to  monitor  the  diver's 
breathing  and  provides  an  effective  seal 
against  O2  loss. 

(c)  Treatment  personnel.  This 
proposed  condition  requires  the 
employer  to  ensure  that  at  least  two 
attendants  (either  employees  or  non- 
employees)  qualified  in  first-aid  and 
administering  O2  treatment  are  available 
at  the  dive  site  to  treat  diving-related 
medical  emergencies  before  starting 
each  day's  diving  operations,  and  to 
verify  their  qualifications  before  using 
them  for  this  purpose.  Under  these 
proposed  requirements,  only  qualified 
personnel  would  administer  initial 
treatment  to  injured  divers.  OSHA 
believes  that  personnel  qualified  in  first 
aid  and  O2  treatment  would  stabilize  the 
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injured  diver  as  rapidly  as  possible, 
thereby  improving  the  effectiveness  of 
subsequent  treatment  regimens. 
Regarding  the  use  of  non-employees,  the 
Agency  notes  that  the  main  purpose  of 
the  proposed  condition  is  to  ensure  that 
properly  qualified  personnel  are 
available  for  initial  treatment,  regardless 
of  their  employment  status.  However, 
recognizing  that  the  employer  may  not 
be  familiar  with  the  qualifications  of  the 
non-employee  involved  in  this 
procedure,  OSHA  is  proposing  that 
employers  verify  their  qualifications 
prior  to  using  them  for  this  piu-pose. 

9.  Diving  Logs  and  Decompression 
Tables 

(a)  Diving  log.  This  proposed 
condition  requires  employers,  before 
beginning  diving  operations,  to  (i) 
designate  an  employee  or  non-employee 
to  make  entries  in  a  diving  log,  and  (ii) 
verify  that  this  designee  understands  the 
diving  and  medical  terminology,  as  well 
as  the  proper  procedures,  for  making 
such  entries.  Recognizing  that  many 
employers  of  recreational  divers  and 
diving  guides  are  small  businesses  that 
may  have  difficulty  finding  an  employee 
to  make  entries  in  the  diving  log,  OSHA 
is  proposing  to  allow  non-employees  to 
make  entries  in  the  log.  The  Agency 
believes  that  any  properly  qualified 
individual  can  make  such  entries, 
provided  the  employer  verifies  their 
qualifications  before  using  them  for  this 
piupose;  these  qualifications  include  an 
understanding  of  the  diving  and 
medical  terminology  and  established 
procedures  needed  to  enter  the  required 
information  accurately  in  a  diving  log. 

(b)  Diving  log  requirements.  Proposed 
Condition  9(b)  specifies  that  employers 
must:  (i)  Ensure  that  diving  logs  meet 
the  information  requirements  specified 
by  §  1910.423(d),  including  the 
requirement  for  DCS  information  when 
appropriate;  and  (ii)  maintain  diving 
logs  in  accordance  with  the  provisions 
of  §  1910.440,  including  the 
requirements  for  record  availability, 
access  to  records  by  employees  and 
OSHA,  emd  retention  of  records. 
Employers  covered  by  this  proposal 
already  are  required  to  comply  with 
these  provisions  because  their 
employees  breathe  a  mixed  gas  (i.e., 
nitrox)  during  diving  operations;  this 
proposed  paragraph  merely  emphasizes 
this  important  obligation.  In  addition, 
during  inspections,  OSHA  intends  to 
review  these  records  to  determine 
whether  the  procedures  proposed  in  this 
rulemaking  are  providing  adequate 
protection  to  recreational  diving 
instructors  and  diving  guides. 

(c)  Availability  of  decompression 
tables.  This  proposed  condition  requires 


employers  to  have  a  hard-copy  of  the 
no-decompression  tables  used  for  the 
dives  (see  proposed  Condition  6(a) 
above)  readily  available  at  the  dive  site, 
whether  or  not  the  divers  use  dive- 
decompression  computers.  This 
condition  would  ensure  that  the 
parameters  of  the  no-decompression 
limits  are  readily  available  and 
accessible  as  a  reference  source.  In 
addition,  a  hard-copy  of  the 
decompression  tables  would  serve  both 
as  a  reference  soiuce  should 
decompression  become  necessary,  and 
as  a  back-up  resource  to  divers  with 
dive-decompression  computers. 

10.  Diver  Training 

Under  proposed  Condition  10, 
employers  must  ensure  that  their  divers 
receive  training  that  enables  them  to 
perform  their  work  safely  and 
effectively  while  using  open-circuit 
SCUBAs  or  rebreathers  supplied  with 
nitrox  breathing-gas  mixtures.  Training 
would  include  the  following  areas: 
Recognizing  the  effects  of  breathing 
excessive  CO2  and  O2;  taking 
appropriate  action  after  detecting  the 
effects  of  breathing  excessive  CO2  and 
O2;  and  properly  evaluating,  operating, 
and  maintaining  their  diving  equipment 
under  the  diving  conditions  they 
encounter.  OSHA  believes  that  such 
training  would  provide  divers  with  the 
basic  skills  and  knowledge  necessary  to 
ensure  that  diving  is  performed  safely. 

The  proposed  provision  is 
performance-based,  requiring  employers 
to  ensure  that  their  employees  are 
trained  to  perform  safely  and  effectively 
while  using  open-circuit  SCUBAs  or 
rebreathers  supplied  with  nitrox 
breathing-gas  mixtures.  In  this  regard, 
the  Agency  believes  that  employers  are 
in  the  best  position  to  determine  when 
the  training  that  their  divers  obtain  is 
adequate  to  perform  their  jobs  safely 
and  effectively.  However,  the  provision  . 
specifies  several  critical  tasks  that  the 
recreational  diving  instructors  and 
diving  guides  would  have  to  perform 
safely  and  effectively,  including 
detecting  and  managing  excessive  levels 
of  CO2  and  O2,  and  being  able  to 
evaluate,  operate,  and  maintain  their 
diving  equipment.  Such  training  would 
enable  divers  to  take  remedial  action  to 
prevent  and  escape  the  life-threatening 
effects  of  CO2  and  O2  toxicity,  including 
convulsions  and  loss  of  consciousness. 
In  addition,  OSHA  believes  that  divers 
who  know  how  to  evaluate,  operate,  and 
maintain  their  open-circuit  SCUBAs  and 
rebreathers  under  the  diving  conditions 
they  encounter  will  be  less  likely  to 
require  emergency  egress  because  of 
equipment  failure,  thereby  reducing  the 


incidence  of  AGE  from  rapid  ascents  to 
the  surface. 

11.  Testing  Protocol  for  Determining  the 
CO2  Limits  of  Rebreather  Canisters 

This  proposed  condition  specifies  the 
requirements  employers  must  follow 
when  they  use  a  schedule  to  replace 
depleted  C02-sorbent  material  instead  of 
using  CO2  sensors  to  detect  when  the 
material  is  no  longer  absorbing  CO2 
effectively  (see  proposed  Condition  1(h) 
above).  Employers  may  use  a  CO2- 
sorbent  replacement  schedule 
developed  by  a  rebreather  manufacturer 
only  when  the  manufacturer  has  tested 
the  canisters  according  to  the  proposed 
canister-testing  protocol  in  Appendix  C. 
The  Agency  adapted  this  protocol  from 
the  canister-testing  parameters  and 
statistical  procedures  developed  by  the 
U.S.  Navy  Experimental  Diving  Unit 
("NEDU")  (see,  respectively,  Ex.  3-11 
and  Reference  (4),  Section  III  below);  the 
NEDU  is  the  only  Federal  agency 
involved  in  testing  C02-sorbent 
replacement  schedules.  OSHA  believes 
that  the  NEDU  protocol  provides  valid 
and  reliable  data  for  determining  CO2- 
sorbent  replacement  schedules  because 
they  are  carefully  executed  and  control 
significant  variables  that  deplete  CO2- 
sorbent  materials,  such  as  breathing  rate 
(by  using  breathing  machines)  and 
ambient  temperature. 

(a)  Quality-control  assessment  ofCCh- 
sorbent  material.  Under  this  proposed 
condition,  employers  must  use  CO2- 
sorbent  materials  in  rebreathers  that 
have  the  necessary  physical  properties 
as  determined  by  the  following 
procedures:  (i)  The  NATO  CO2 
absorbent-activity  test  to  assess  the 
capacity  of  the  material  to  absorb  CO2; 
(ii)  the  RoTap  shaker  and  nested  sieves 
to  determine  granule-size  distribution; 
(iii)  the  NEDU-derived  Schlegel  test  to 
assess  the  friability  of  the  C02-sorbent 
material:  and  (iv)  the  NEDU's  MeshFit 
software  to  evaluate  mesh  size 
conformance  to  specifications.  These 
procedures  would  provide  a  quality- 
control  assessment  of  CO^-sorbent 
materials.  By  ensuring  that  these 
materials  meet  the  physical  criteria 
established  by  these  procedures, 
employers  would  improve  the  reliability 
with  which  they  estimate  canister 
durations  during  diving  operations; 
improved  estimates  would  enable  divers 
to  replace  C02-sorbent  material  before  it 
fails  (i.e.,  before  CO2  increases  to 
dangerous  levels). 

(b)  Testing  canister  function.  This 
proposed  condition  requires  employers 
to  provide  divers  with  canisters  for  their 
rebreathers  that  have  been  tested  using 
a  protocol  consisting  of  specified 
canister-testing  methods,  procedures, 
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andiStatistical  analyses.  This  proposed 
canister-testing  protocol  measures  the 
performance  effects  on  canisters  of  the 
following  three  factors:  Depth,  exercise 
level  [i.e.,  ventilation  rate),  and  water 
temperature.  Depth  is  the  maximum 
depth  at  which  a  diver  would  use  the 
COi-sorbent  material,  which  for-this 
proposed  amendment  is  130  fsw.  For 
the  other  variables,  OSHA  has  selected 
three  combinations  of  ventilation  rates 
and  C02-injection  rates  from  the  NEDU 
protocol  to  simulate  three  diverse  levels 
of  exercise  (light,  moderate,  and  heavy). 
The  foin  water  temperatiues  used  in  the 
proposed  protocol  are  40,  50,  70,  and  90 
degrees  F  (4.4,  10.0,  21.1,  and  32.2 
degrees  C,  respectively);  these 
temperatures  represent  the  wide  range 
of  water  temperatures  that  recreational 
diving  instructors  and  diving  guides  are 
likely  to  encounter. 

For  this  application,  the  Agency  has 
revised  the  NEDU  protocol  slightly  by: 
Limiting  the  maximum  depth  to  130 
fsw;  requiring  an  O:  fraction  of  0.28  in 
the  nitrox  breathing-gas  mixture  (this 
fraction  being  the  maximum  O2 
concentration  permitted  at  this  depth  by 
this  proposal);  providing  tolerance 
limits  for  water  temperatures;  and 
defining  canister  duration  as  the  time 
taken  to  reach  0.005  ATA  of  CO2  (0.005 
ATA  of  CO2  is  the  level  specified  in  this 
proposal  as  the  maximum  allowable 
amount  of  CO2  in  the  breathing  gas).  In 
addition,  the  proposed  protocol 
expressly  prohibits  the  use  of  CO2- 
sorbent  replacement  schedules  based  on 
extrapolation  of  the  protocol  results. 
NEDU's  statistical  procedures  (see 
Section  III  below.  Reference  (4))  do  not 
provide  a  method  for  extrapolating  the 
diuation  of  CO:-sorbent  materials 
beyond  the  results  obtained  diu-ing  the 
canister-testing  trials.  Accordingly,  the 
proposed  canister-testing  protocol 
provides  improved  validity  and 
reliability  of  canister-replacement 
schedules,  and  will  enable  employers  to 
replace  C02-sorbent  materials  in  a 
timely  manner. 
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rv.  Legal  Consideratioiis 

Employers  covered  by  this  proposal 
currently  are  covered  by  OSHA's 
Commercial  Diving  Operations  (CDO) 
standards  at  29  CFR  1910,  subpart  T. 
The  requirements  of  these  standards  are 
protecting  their  employees  from 
significant  risk.  In  issuing  the  variance 
from  this  standard,  the  Agency 
determined  that  the  practices  and 
protections  in  the  variance  would 
provide  recreational  diving  instructors 
and  diving  guides  with  comparable 
protection  to  that  provided  by  the  CDO 
standards.  The  present  proposal  would 
extend  these  alternative  protections  to 
all  such  instructors  and  guides.  In  this 
regard,  the  proposed  amendment  would 
not  replace  existing  requirements,  but 
instead  would  be  a  limited  alternative  to 
them.  Therefore,  OSHA  finds  that  the 
proposed  amendment  would  not 
directly  increase  or  decrease  the 
protection  afforded  to  employees,  nor 
would  it  increase  employers' 
compliance  burdens.  As  demonstrated 
in  the  following  sections,  the  proposed 
revision  likely  would  reduce  employers' 
compliance  burdens  by  eliminating  the 
requirement  to  have  a  decompression 
chamber  at  the  dive  site  when  they 
comply  with  the  conditions  specified  in 
the  proposed  amendment. 

V.  Preliminary  Economic  Analysis  and 
Regulatory  Flexibility  Certification 

The  proposed  amendment  is  not  a 
significant  rulemaking  under  Executive 
Order  12866,. or  a  "major  rule"  under 
the  Unfunded  Mandates  Reform  Act  or 
Section  801  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA).  The  proposal  would  impose 
no  additional  costs  on  any  private  or 
public  sector  entity,  and  does  not  meet 
any  of  the  criteria  for  a  significant  or 


major  rule  specified  by  the  Executive 
Order  or  relevant  statutes. 

OSHA  believes  that  the  proposed 
amendment  likely  would  offer 
employers  of  recreational  diving 
instructors  and  diving  guides  an 
opportunity  to  expand  these  services 
into  nitrox  diving  operations  by 
eliminating  costs  associated  with 
purchasing  and  maintaining  a 
decompression  chamber  at  the  dive  site 
when  they  comply  with  the  conditions 
specified  in  the  proposed  amendment.     , 
By  providing  regulatory  flexibility  to 
these  employers,  the  proposal  may 
reduce  their  costs  and  increase 
productive  time.  Therefore,  the  Agency 
concludes  that  the  proposed 
amendment  would  not  impose  any 
additional  costs  on  these  employers; 
consequently,  the  proposal  requires  no 
preliminary  economic  analysis. 
Furthermore,  because  the  proposal 
imposes  no  costs  on  employers,  OSHA 
certifies  that  it  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses; 
accordingly,  the  Agency  need  not 
prepare  an  initial  regulatory  flexibility 
analysis. 

VI.  Paperwork  Reduction  Act 

After  a  thorough  analysis  of  the 
proposal,  OSHA  believes  that  it  contains 
the  following  two  coUection-of- 
information,(i.e.,  paperwork)     • 
requirements:  Conditions  9(b)(i)  and 
9(b)(ii)  of  proposed  Appendix  C. 
Condition  9(b)(i)  requires  employers  to 
ensure  that  the  diving  log  conforms  to 
the  requirements  specified  by  paragraph 
(d)  ("Record  of  dive")  of  §  1910.423. 
while  Condition  9(b)(ii)  specifies  that 
employers  must  keep  a  record  of  the 
dive  in  accordance  with  §  1910.440 
("Recordkeeping  requirements"). 
However,  these  paperwork  requirements 
already  apply  to  these  emiployers  imder 
subpart  T.  regardless  of  this  proposal, 
because  their  divers  are  using  a  mixed 
(i.e.,  nitrox)  gas  breathing  supply.  The 
regulatory  alternative  in  this  proposed  , 
rulemaking  only  exempts  the  covered 
employers  from  having  to  maintain 
decompression  chambers  at  the  dive 
site,  and  does  not  exempt  them  from  the 
other  provisions  of  subpart  T  that  apply 
to  mixed-gas  diving  operations. 
Accordingly,  the  Agency  already 
incorporates  the  time  and  cost  burdens 
associated  with  these  two  paperwork 
requirements  under  Control  No.  1218- 
0069. 

Interested  parties  who  wish  to 
comment  on  OSHA's  determination  that 
this  proposal  contains  no  additional 
paperwork  requirements  must  send 
their  wTitten  comments  to  the  Office  of 
Information  and  Regulatory  Affairs. 
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Attn:  OMB  Desk  Officer  for  OSHA, 
Office  of  Management  and  Budget, 
Room  10235,  726  Jackson  Place,  NW.. 
Washington,  DC  20503.  The  Agency  also 
encourages  commenters  to  submit  their 
comments  on  this  paperwork 
determination  to  OSHA  along  with  their 
other  comments  on  the  proposed  rule. 

Vn.  Federalism 

The  Agency  has  reviewed  the 
proposed  amendment  to  its  Commercial 
Diving  Operations  standards  according 
to  the  most  recent  Executive  Order  on 
Federalism  (Executive  Order  13132,  64 
FR  43225,  August  10,  1999).  This 
Executive  Order  requires  that  Federal 
agencies,  to  the  extent  possible,  refirain 
from  limiting  State  policy  options, 
consult  with  States  before  taking  actions 
that  restrict  their  policy  options,  and 
take  such  actions  only  when  clear 
constitutional  authority  exists  and  the 
problem  is  of  national  scope.  The 
Executive  Order  allows  Federal  agencies 
to  preempt  State  law  only  with  the 
expressed  consent  of  Congress;  in  such 
cases.  Federal  agencies  must  limit 
preemption  of  State  law  to  the  extent 
possible. 

Under  section  18  of  the  OSH  Act, 
Congress  expressly  provides  OSHA  with 
authority  to  preempt  State  occupational 
safety  and  health  standards  to  the  extent 
that  the  Agency  promulgates  a  Federal 
standard  under  section  6  of  the  OSH 
Act.  Accordingly,  section  18  of  the  OSH 
Act  authorizes  the  Agency  to  preempt 
State  promulgation  and  enforcement  of 
requirements  dealing  with  occupational 
safety  and  health  issues  covered  by 
OSHA  standards  unless  the  State  has  an 
OSHA-approved  occupational  safety 
and  health  plan  (i.e.,  is  a  State-plan 
State].  (See  Gade  v.  National  Solid 
Wastes  Management  Association,  112  S. 
Ct.  2374  (1992).)  Therefore,  with  respect 
to  States  that  do  not  have  OSHA- 
approved  plans,  the  Agency  concludes 
that  this  proposal  conforms  to  the 
preemption  provisions  of  the  OSH  Act. 
Additionally,  section  18  of  the  OSH  Act 
prohibits  States  without  approved  plans 
from  issuing  citations  for  violations  of 
OSHA  standards;  the  Agency  finds  that 
the  proposed  rulemaking  does  not 
expand  this  limitation. 

OSHA  has  authority  under  Executive 
Order  13132  to  propose  this  amendment 
to  its  Commercial  Diving  Operations 
standards  because  the  problems 
addressed  by  these  requirements  are 
national  in  scope.  In  this  regard,  the 
proposed  amendment  offers  thousands 
of  employers  across  the  nation  whose 
divers  provide  recreational  diving 
instruction  and  dive-guiding  services  an 
opportunity  to  expand  these  services 
into  nitrox  diving  operations,  and  to  do 


so  without  the  expense  involved  in 
purchasing  a  decompression  chamber. 
The  proposed  amendment  would 
provide  employers  in  every  State  with 
alternative  means  of  compliance  to 
protect  their  recreational  diving 
instructors  and  diving  guides  from  the 
risks  of  decompression  sickness  and 
arterial  gas  embolism  while  using  a 
breathing-gas  mixture  consisting  of  a 
high  percentage  of  oxygen  mixed  with 
nitrogen  supplied  by  an  open-circuit, 
semi-closed-circuit,  or  closed-circuit 
self-contained  breathing  apparatus. 

Section  18(c)(2)  of  the  OSH  Act  (29 
U.S.C.  667(c)(2))  requires  State-plan 
States  to  adopt  OSHA  standards,  or 
develop  alternatives,  that  are  at  least  as 
effective  as  the  OSHA  amendment.  The 
States  have  already  adopted  OSHA's 
Commercial  Diving  Operations  (CDO) 
standards  at  29  CFR  1910,  subpart  T,  in 
particular,  the  decompression  chamber 
provisions  of  paragraphs  (b)(2)  and 
(c)(3)(iii)  of  §  1910.423(b)(2)  and 
paragraph  (b)(1)  of  §  1910.426(b)(1). 
Compliance  with  the  proposed 
amendment  would  only  provide 
employers  with  an  alternative  to  the 
requirements  of  the  CDO  standards; 
therefore,  the  alternative  is  not,  itself,  a 
mandatory  standard.  Accordingly,  State- 
plan  States  are  not  obligated  to  adopt 
the  final  amendment  that  results  from 
this  rulemaking.  Nevertheless,  OSHA 
strongly  encourages  them  to  adopt  to  the 
final  amendment  to  provide  compliance 
options  to  employers  in  their  States. 

Vin.  state  Plans 

The  Agency  strongly  encourages  the 
23  States  and  two  Territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  to  revise  their 
current  Commercial  Diving  Operations 
standards  when  the  Agency  publishes 
the  final  amendment  that  results  from 
this  rulemaking.  OSHA  believes  that 
such  a  revision  would  provide 
employers  in  the  State-plan  States  the 
economic  benefits  that  are  likely  to 
accrue  from  its  enactment,  while 
protecting  the  safety  and  health  of 
recreational  diving  instructors  and 
diving  guides.  These  States  and 
Territories  are:  Alaska,  Arizona, 
California,  Connecticut,  New  York  (for 
State  and  local  government  employees 
only),  Hawaii,  Indiana,  Iowa,  Kentucky, 
Maryland,  Michigan,  Minnesota, 
Nevada,  New  Mexico,  North  Carolina, 
Oregon.  Puerto  Rico,  South  Carolina, 
Tennessee,  Utah,  Vermont,  Virginia, 
Virgin  Islands,  Washington,  and 
Wyoming. 

IX.  Unfunded  Mandates 

OSHA  reviewed  the  proposed 
amendment  according  to  the  Unfunded 


Mandates  Reform  Act  of  1995  (UMRA) 
(2  U.S.C.  1501  et  seq.)  and  Executive 
Order  12875.  As  discussed  above  in 
section  V  ("Preliminary  Economic 
Analysis  and  Regulatory  Flexibility 
Certification")  of  this  preamble,  the 
Agency  has  made  a  preliminary 
determination  that  the  proposed 
amendment  imposes  no  additional  costs 
on  any  private  or  public  sector  entity. 
The  substantive  content  of  the  proposed 
amendment  applies  only  to  employers 
of  recreational  diving  instructors  and 
diving  guides,  and  compliance  with  the 
proposed  amendment  would  be  strictly 
optional  for  the  employers.  Accordingly, 
the  proposed  amendment  would  require 
no  additional  expenditures  by  either 
public  or  private  employers. 

OSHA  standards  do  not  apply  to  State 
and  local  governments,  except  in  States 
that  have  voluntarily  elected  to  adopt  a 
State  plan  approved  by  the  Agency. 
.Consequently,  the  proposed  amendment 
does  not  meet  the  definition  of  a 
"federal  intergovernmental  mandate" 
(see  section  421(5)  of  the  UMRA  (2 
U.S.C.  658(5)).  In  conclusion,  the 
proposed  amendment  does  not  mandate 
that  State,  local,  and  tribal  governments 
adopt  new,  unfunded  regulatory 
obligations. 

X.  Applicability  of  Existing  Consensus 
Standards 

OSHA  is  not  aware  of  any  national 
consensus  standards  that  are  similar  to 
the  amendment  that  it  is  proposing  in 
this  rulemaking. 

XI.  Public  Participation 

The  Agency  requests  members  of  the 
public  to  submit  written  comments  and 
other  information  concerning  this 
proposal.  These  comments  may  include 
objections  to  the  proposal  with  or 
without  a  hearing  request,  as  well  as 
comments  that  endorse  or  support  the 
proposed  amendment  set  forth  in  this 
notice.  OSHA  welcomes  such  comments 
and  information  so  that  the  record  of 
this  rulemaking  .will  represent  a 
balanced  public  response  on  the  issues 
involved.  See  the  sections  above  titled 
DATES  and  ADDRESSES  for  information  on 
submitting  these  comments  and 
information  to  the  Agency.  Submissions 
received  within  the  specified  comment 
period  will  become  part  of  the  record, 
and  will  be  available  for  public 
inspection  and  copying  in  the  OSHA 
Docket  Office. 

Under  section  6(b)(3)  of  the  OSH  Act 
and  29  CFR  1911.11,  members  of  the 
public  may  request  an  informal  hearing 
by  following  the  instructions  under  the 
section  of  this  Federal  Register  notice 
titled  ADDRESSES.  These  requests  must 
include  the  objections  to  the  proposal 
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that  warrant  a  hearing.  The  party 
making  objections  that  are  part  of  a 
hearing  request  must: 

•  Include  their  name  and  address. 

•  Ensure  that  the  request  is  sent  or 
postmarked  no  later  than  April  10,  2003. 

•  Separately  number  each  objection. 

•  Specify  with  particularity  the 
groimds  for  each  objection. 

•  Include  a  detailed  summary  of  the 
evidence  supporting  each  objection 
which  they  plan  to  offer  at  the  requested 
hearing. 

List  of  Subjects  in  29  CFR  Part  1910 

Decompression  chamber;  Diving; 
Diving  instruction;  Occupational  safety 
and  health;  Safety. 

Authority  and  Signature 

John  Henshaw,  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  directed  the  preparation  of 
this  notice.  Accordingly,  the  Agency 
issues  the  proposed  amendment  under 
the  following  authorities:  Sections  4,  6, 
and  8  of  the  OSH  Act  of  197»  (29  U.S.C. 
653,  655,  657),  Secretary  of  Labor's 
Order  No.  5-2002  (67  PR  65008),  and  29 
CFR  part  1911. 

Signed  at  Washington,  DC  on  January  3, 
2003. 

John  L.  Henshaw, 
Assistant  Secretary  of  Labor. 

Xn.  Proposed  Amendment  to  Standard 

For  the  reasons  stated  in  the 
preamble,  the  Agency  proposes  to 
amend  29  CFR  part  1910,  subpart  T  as 
follows:  '  * 

PART  1910— {AMENDED] 

Subpart  T— [AMENDED] 

1.  Revise  the  authority  citation  for 
subpart  T  of  part  1910  to  read  as 
follows: 

Authority:  Sections  4,  6  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  and  657);  sec.  107, 
Contract  Work  Hours  and  Safety  Standards 
Act  (the  Construction  Safety  Act)  (40  U.S.C. 
3f33);  sec.  41,  Longshore  and  Harbor  Worker's 
Compensation  Act  (33  U.S.C.  941);  Secretary 
of  Labor's  Order  Nos.  8-76  (41  FR  25059),  9- 
83  (48  FR  35736),  1-90  (55  FR  9033),  6-96 
(62  FR  111),  3-2000  (65  FR  50017),  or  5-2002 
(67  FR  65008),  as  applicable;  29  CFR  part 
1911. 

2.  Add  new  paragraph  (a)(3)  to 
§  1910.401  to  read  as  follows: 

§1910.401    Scope  and  application. 

***** 

Ida)*  *  * 

(3)  Alternative  requirements  for 
recreational  diving  instructors  and 


diving  guides.  Employers  of  recreational 
diving  instructors  and  diving  guides 
may  forego  the  decompression-chamber 
requirements  specified  by  paragraphs 
(b)(2)  and  (c){2)(iii)  of  §  1910.423  and 
paragraph  {b)(l)  of  §  1910.426  when 
they  meet  all  of  the  following 
conditions: 

(i)  The  instructor  or  guide  is  engaging 
solely  in  recreational  diving  instruction 
.or  dive-guiding  operations; 

(ii)  The  instructor  or  guide  is  diving 
within  the  no-decompression  limits  in 
these  operations; 

(iii)  The  instructor  or  guide  is  using 
a  nitrox  breathing-gas  mixture 
consisting  of  a  high  percentage  of 
oxygen  (more  than  22%  by  volume) 
mixed  with  nitrogen; 

(iv)  The  instructor  or  guide  is  using  an 
open-circuit,  semi-closed-circuit,  or 
closed-circuit  self-contained  underwater 
breathing  apparatus  (SCUBA);  and 

(v)  The  employer  of  the  instructor  or 
guide  is  complying  with  all 
requirements  of  Appendix  C  of  this 
subpart. 
***** 

3.  Add  definitions  for  "Dive-guiding 
operations"  and  "Recreatidnal  diving 
instructors"  in  alphabetical  order  to 

§  1910.402  to  read  as  follows: 

§1910.402    Definitions. 

***** 

Dive-guiding  operations  means 
leading  small  groups  of  trained  sports 
divers,  who  use  open-circuit,  semi- 
closed-circuit,  or  closed-circuit  SCUBA, 
to  local  undersea  diving  locations  for 
recreational  piuposes. 
***** 

Recreational  diving  instruction  means 
training  diving  students  in  the  use  of 
recreational  diving  procedures  and  the 
safe  operation  of  diving  equipment, 
including  open-circuit,  semi-closed- 
circuit,  or  closed-circuit  SCUBA  during 
dives. 
***** 

4.  Add  a  new  Appendix  C  to  29  CFR 
part  1910,  subpart  T  to  read  as  follows: 

Appendix  C  to  Subpart  T  of  Part  1910— 

Alternative  Conditions  Under 

§  1910.401(a)(3)  for  Recreational  Diving 

Instructors  and  Diving  Guides 

(Mandatory) 

Paragraph  (a)(3)  of  §  1910.401  specifies  that 
employers  of  recreational  diving  instructors 
and  diving  guides  (hereafter,  "divers")  who 
comply  with  all  conditions  in  this  Appendix 
C  do  not  need  to  provide  a  decompression 
chamber  for  their  recreational  diving  training 
and  dive-guiding  operations  as  required 
under  §  1910.423(b)(2)  or  (c)(3),  or  §  1910.426 
(b)(1). 


1.  Equipment  Requirements  for  Rebreathers 

(a)  Employers  must  ensure  that  employees 
operate  each  rebreather  {i.e..  semi-closed- 
circuit  and  closed-circuit  self-contained 
underwater  breathing  apparatuses  (hereafter. 
"SCUBAs"))  according  to  the  rebreather 
manufacturer's  instructions. 

(b)  Employers  are  to  ensure  that  each 
rebreather  has  a  counterlung  that  supplies  a 
volume  of  breathing  gas  to  their  divers  that 
is  sufficient  to  sustain  the  divers'  respiration 
rate,  and  that  contains  a  baffle  system  that 
keeps  moisture  from  entering  the  .scrubber.  , 

(c)  Employers  must  place  a  moisture  trap 
in  the  breathing  loop  of  the  rebreather,  and 
ensure  that: 

(i)  The  rebreather  manufacturer  approves 
both  the  moisture  trap- and  its  location  in  the 
breathing  loop;  and 

(ii)  Employees  use  the  moisture  trap 
according  to  the  rebreather  manufacturer's 
instructions. 

(d)  Employers  must  ensure  that  each 
rebreather  has  a  continuously  functioning 
moisture  sensor,  and  that: 

(i)  The  moisture  sensor  connects  to  a  visual 
(e.g.,  digital,  graphic,  analog)  or  auditory 
(e.g.,  voice,  pure  tone)  alarm  that  is  readily 
detectable  by  the  divers  under  the  diving 
conditions  in  which  they  operate  and  warns 
them  of  moisture  in  the  breathing  loop  in 
sufficient  time  to  terminate  the  dive  and 
return  safely  to  the  surface;  and 

(ii)  The  divers  use  the  moisture  sensor 
according  to  the  rebreather  manufacturer's 
instructions. 

(e)  Employers  are  to  ensure  that  each 
rebreather  contains  a  continuously 
functioning  CO2  sensor  in  the  breathing  loop, 
and  that: 

(i)  The  rebreather  manufacturer  approves 
the  location  of  the  CO2  sensor  in  the 
breathing  loop; 

(ii)  The  CO2  sensor  is  integrated  with  an 
alarm  that  operates  in  a  visual  [e.g.,  digital, 
graphic,  analog)  or  auditory  (e.g.,  voice,  pure 
lone)  mode  that  is  readily  detectable  by  the 
divers  under  the  diving  conditions  in  which 
they  operate;  and 

(iii)  The  CO2  sensor  remains  continuously 
activated  when  the  inhaled  CO2  level  reaches 
and  exceeds  0.005  ATA. 

(f)  Before  each  day's  diving  operations,  and 
more  often  when  necessary,  employers  must 
calibrate  the  CO2  sensor  according  to  the 
sensor  manufacturer's  instructions,  and 
erjsure  that: 

(i)  The  equipment  and  procedures  used  to 
perform  this  calibration  are  accurate  to 
within  10%  of  a  CO2  concentration  of  0.005 
ATA  or  less; 

(ii)  They  maintain  this  accuracy  as 
required  by  the  sensor  manufacturer's 
instructions;  and 

(iii)  The  calibration  of  the  CO2  sensor  is 
accurate  to  within  10%  of  a  CO2 
concentration  of  0.005  ATA  or  less. 

(g)  Employers  must  replace  the  CO2  sensor 
when  it  fails  to  meet  the  accuracy 
requirements  specified  above  in  paragraph 
l(f)(iii),  and  ensure  that  the  replacement  CO2 
sensor  meets  the  accur&y  requirements 
specified  above  in  paragraph  l(f)(iii)  before 
placing  the  rebreather  in  operation. 

(h)  As  an  alternative  to  using  a 
continuously  functioning  CO2  sensor,  ' 
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employers  may  use  schedules  for  replacing 
CO;-sorbent  material  provided  by  the 
rebreather  manufacturer.  When  doing  so, 
employers  must  use: 

(i)  A  COj-sorbent  replacement  schedule 
only  when  the  rebreather  manufacturer  has 
developed  the  replacement  schedule 
according  to  the  canister-testing  protocol 
specified  below  in  Condition  11;  and 

(ii)  A  rebreather  at  a  water  temperature  that 
is  lower  than  the  minimum,  or  higher  than 
the  maximum,  water  temperature  used  in  the 
canister-testing  protocol  specified  below  in 
Condition  11  only  when  the  rebreather 
manufacturer  adds  that  lower  or  higher 
temperature  to  the  protocol. 

(i)  When  using  C02-sorbent  replacement 
schedules,  employers  must  ensure  that  each 
rebreather  uses  a  manufactured  [i.e., 
commercially  pre-packed),  disposable 
scrubber  cartridge  containing  a  COi-sorbenf 
material  that: 

(i)  Is  approved  by  the  rebreather 
manufacturer; 

(ii)  Removes  CO2  from  the  diver's  exhaled 
gas;  and 

(iii)  Maintains  the  CO2  level  in  the 
breathable  gas  [i.e..  the  gas  that  a  diver 
inhales  directly  from  the  regulator)  below  a 
partial  pressure  of  0.01  atmospheres  absolute 
("ATA"). 

(j)  As  an  alternative  to  manufactured, 
disposable  scrubber  cartridges,  employers 
may  fill  CO2  scrubber  cartridges  manually 
with  C02-sorbent  material  when: 

(i)  The  rebreather  manufacturer  permits 
manual  filling  of  scrubber  cartridges; 

(ii)-The  employer  fills  the  scrubber 
cartridges  according  to  the  rebreather 
manufacturer's  instructions; 

(iii)  The  employer  replaces  the  C02-sorbent 
material  using  a  replacement  schedule 
developed  under  paragraph  1(h)  above;  and 

(iv)  "The  employer  demonstrates  that 
manual  filling  meets  the  requirements 
specified  above  in  paragraph  l(i). 

(k)  Employers  must  ensure  that  each 
rebreather  has  an  information  module  that 
provides: 

(i)  Visual  [e.g.,  digital,  graphic,  analog)  or 
auditory  (e.g.,  voice,  pure  tone)  displays  that 
effectively  warn  their  divers  of  solenoid 
failure  (when  the  rebreather  uses  solenoids) 
and  other  electrical  weaJtnesses  or  failures 
(e.g.,  low  battery  voltage); 

(ii)  For  semi-closed  circuit  rebreathers, 
visual  displays  for  the  partial  pressure  of 
CO2,  or  deviations  above  and  below  a  preset 
CO2  partial  pressure  of  0.005  ATA;  and 

(iii)  For  closed-circuit  rebreathers,  visual 
displays  for:  Partial  pressures  of  O2  and  CO2, 
or  deviations  above  and  below  a"  preset  CO2 
partial  pressure  of  0.005  ATA  and  a  preset  O2 
partial  pressure  of  1.40  ATA;  gas  temperature 
in  the  breathing  loop;  and  water  temperature. 

(1)  Before  each  day's  diving  operations,  and 
more  often  when  necessary,  employers  must 
ensure  that  the  electrical  power  supplies  and 
electrical  and  electronic  circuits  in  each 
rebreather  are  operating  as  required  by  the 
rebreather  manufacturer's  instructions. 

2.  Special  Requirements  for  Closed-Circuit 
Rebreathers 

(a)  Employers  must  ensure  that  closed- 
circuit  rebreathers  use  supply-pressure 
sensors  for  the  O2  and  diluent  (i.e.,  air  or 
nitrogen)  gases  and  continuously  functioning 


sensors  for  detecting  temperature  in  the 
inhalation  side  of  the  gas-loop  and  the 
ambient  water. 

(b)  Employers  are  to  ensure  that: 

(i)  At  least  two  O2  sensors  are  located  in 
the  inhalation  side  of  the  breathing  loop;  and 

(ii)  The  O;  sensors  are:  Functioning 
continuously;  temperature-compensated;  and 
approved  by  the  rebreather  manufacturer. 

(c)  Before  each  day's  diving  operations, 
and  more  often  when  necessary,  employers 
must  calibrate  O2  sensors  as  required  by  the 
sensor  manufacturer's  instructions.  In  doing 
so,  they  must: 

(i)  Ensure  that  the  equipment  and 
procedures  used  to  perform  the  calibration 
are  accurate  to  within  1%  of  the  O2  fiBction 
by  volume; 

(ii)  Maintain  this  accuracy  as  required  by 
the  manufacturer  of  the  calibration 
equipment; 

(iii)  Ensure  that  the  sensors  are  accurate  to 
within  1%  of  the  O2  fraction  by  volume; 

(iv)  Replace  O2  sensors  when  they  fail  to 
meet  the  accuracy  requirements  specified 
above  in  paragraph  2(c)(iii);  and 

(v)  Ensure  that  the  replacement  O2  sensors 
meet  the  accuracy  requirements  specified 
above  in  paragraph  2(c)(iii)  before  they  place 
a  rebreather  in  operation. 

(d)  Employers  must  ensure  that  closed- 
circuit  rebreathers  have: 

(i)  A  gas-controller  package  with 
electrically-operated  solenoid  02-supply 
valves; 

(ii)  A  pressure-activated  regulator  with  a 
second-stage  diluent-gas  addition  valve; 

(iii)  A  manually  operated  gas-supply 
bypass  valve  to  add  O2  or  diluent  gas  to  the 
breathing  loop;  and 

(iv)  Separate  O2  and  diluent-gas  cylinders 
to  supply  the  breathing-gas  mixture. 

3.  O2  Concentration  in  the  Breathing  Gas 

Employers  must  ensure  that  the  fraction  of 
O2  in  the  nitrox  breathing-gas  mixture: 

(a)  Is  greater  than  the  fraction  of  O2  in 
compressed  air  (i.e.,  exceeds  22%  by 
volume); 

(b)  For  open-circuit  SCUBA,  never  exceeds 
a  maximum  fraction  of  breathalile  O2  of  40% 
by  volume  or  a  maximum  O  partial  pressure 
of  1.40  ATA,  whichever  exposes  divers  to 
less  O2;  and 

(c)  For  rebreathers,  never  exceeds  a 
maximum  O2  partial  pressure  of  1.40  ATA. 

4.  Limiting  O2  Partial  Pressure  and  Diving 
Depth 

(a)  Regarding  O2  exposure,  employers 
must: 

(i)  Ensure  that  the  exposure  of  their  divers 
to  partial  pressures  of  O2  between  0.60  and 
1.40  ATA  does  not  exceed  the  24-hour  single- 
exposure  time  limits  specified  either  by  the 
2001  National  Oceanic  and  Atmospheric 
Administration  Diving  Manual  (the  "2001 
NOAA  Diving  Marfual")  or  by  the  report 
entitled  "Enriched  Air  Operations  and 
Resources  Guide,"  published  in  1995  by  the 
Professional  Association  of  Diving  Instructors 
(known  commonly  as  the  "1995  DSAT 
Oxygen  Exposure  Table")  (see  References  (1) 
and  (2)  at  the  end  of  this  appendix  for 
complete  information  regarding  these 
references);  and 

(ii)  Determine  a  diver's  Oj-exposure 
duration  using  the  diver's  metximum  O2 


exposure  (partial  pressure  of  O2)  during  the 
dive  and  the  total  dive  time  (i.e.,  from  the 
time  the  diver  leaves  the  surface  until  the 
diver  returns  to  the  surface). 

(b)  Regardless  of  the  diving  equipment 
used,  employers  must  ensure  that  their  divers 
do  not  exceed  a  depth  of  130  feet  of  sea  water 
("fsw")  or  to  a  maximum  O2  partial  pressure 
of  1.40  ATA,  whichever  exposes  them  to  less 
O2. 

5.  Mixing  and  Analyzing  the  Breathing  Gas 

(a)  Employers  must  ensure  that: 

(i)  Properly  trained  personnel  mix  nitrox- 
breathing  gases,  and  that  nitrogen  is  the  only 
inert  gas  used  in  the  breathing-gas  mixture; 
and 

(ii)  When  mixing  nitrox-breathing  gases, 
they  mix  the  appropriate  breathing  gas  before 
delivering  the  mixture  to  the  breathing-gas 
cylinders,  using  the  continuous-flow  or 
partial-pressure  mixing  techniques  specified 
in  the  2001  NOAA  Diving  Manual,  or  using 
a  filter-membrane  system. 

fb)  Before  the  start  of  each  day's  diving 
operations,  employers  must  determine  the  O2 
fraction  of  the  breathing-gas  mixture  using  an 
O2  analyzer.  In  doing  so,  they  must: 

(i)  Ensure  that  the  O2  analyzer  is  accurate 
to  within  1%  of  the  O2  fraction  by  volume; 
and 

(ii)  Maintain  this  accuracy  as  required  by 
the  manufacturer  of  the  analyzer. 

(c)  When  the  breathing  gas  is  a 
commercially  supplied  nitrox  breathing-gas 
mixture,  employers  must  ensure  that  the  O2 
is  Grade  A  (also  known  as  "aviator's 
oxygen")  or  Grade  B  (referred  to  as 
"industrial-medical  oxygen"),  and  meets  the 
specifications,  including  the  purity 
requirements,  found  in  the  ANSI-Compressed 
Gas  Association  Commodity  Specification  for 
Air,  G-7. 1-1997.  In  addition,  employers  are 
to  ensure  that  the  commercial  suppliers: 

(i)  Determine  the  O2  fraction  in  the 
breathing-gas  mixture  using  an  analytic 
method  that  is  accurate  to  within  1%  of  the 

02  fraction  by  volume; 

(ii)  Make  this  determination  when  the 
mixture  is  in  the  charged  tank  and  after 
disconnecting  the  charged  tank  from  the 
charging  apparatus; 

(iii)  Document  the  O2  fraction  in  the 
mixture;  and 

(iv)  Provide  the  employer  with  a  written 
certification  of  the  O2  analysis. 

(d)  Before  producing  nitrox  breathing-gas 
mixtures  using  a  compressor  in  which  the  gas 
pressure  in  any  system  component  exceeds 
125  pounds  per  square  inch  (psi),  employers 
must: 

(i)  Have  the  compressor  manufacturer 
certify  in  writing  that  the  compressor  is 
suitable  for  mixing  high-pressure  air  with  the 
highest  O2  fi^ction  used  in  the  nitrox 
breathing-gas  mixture; 

(ii)  Ensure  that  the  compressor  is  oil-less 
or  oil-free  and  rated  for  O2  service,  unless 
they  comply  with  the  requirements  of 
paragraph  5(e)  below;  and 

(iii)  Ensure  that  the  compressor  meets  the 
requirements  specified  in  paragraphs  (i)(l) 
and  (i)(2)  of  §  1910.430  whenever  the  highest 

03  fraction  used  in  the  mixing  process 
exceeds  40%. 
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(e)  Before  employers  produce  nitrox 
breathing-gas  mixtures  using  an  oil- 
lubricated  compressor  to  mix  high-pressure 
air  with  O2.  and  regardless  of  the  gas  pressure 
in  apy  system  component,  they  must: 

(ij  Use  only  uncontaminated  air  [i.e.,  air 
containing  no  hydrocarbon  particulates)  for 
the  nitrox  breathing-gas  mixture; 

(ii)  Have  the  compressor  manufacturer 
certify  in  writing  that  the  compressor  is 
suitable  for  mixing  the  high-pressure  air  with 
the  highest  O2  fraction  used  in  the  nitrox 
breathing-gas  mixture; 

(iii)  Filter  the  high-pressure  air  to  produce 
02-compatible  air; 

(iv)  Have  the  filter-system  manufacturer 
certify  in  writing  that  the  filter  system  used 
for  this  purpose  is  suitable  for  producing  O2- 
compatible  air;  and 

(v)  Continuously  monitor  the  air 
downstream  from  the  filter  for  hydrocarbon 
contamination. 

(f)  Employers  are  to  ensure  that  diving 
equipment  using  nitrox  breathing-gas 
mixtures  or  pure  O2  under  high  pressure  [i.e., 
exceeding  125  psi)  conforms  to  the  02-service 
requirements  specified  in  paragraphs  (i)(l) 
and  (i)(2)  of  §1910.430. 

6.  Use  of  No-Decompression  Limits 

(a]  For  diving  conducted  while  using 
nitrox  breathing-gas  mixtures,  employers 
must  ensure  that  each  of  their  divers  remains 
within  the  no-decompression  limits  specified 
for  single  and  repetitive  air  diving  and 
puUished  in  the  2001  NOAA  Diving  Manual 
or  the  report  entitled  "Development  and 
Validation  of  No-Stop  Decompression 
Procedures  for  Recreational  Diving:  The 
DSAT  Recreational  Dive  Planner,"  published 
in  1994  by  Hamilton  Research  Ltd.  (known 
commonly  as  the  "1994  DSAT  No- 
Decompression  Tables").  (See  References  (1) 
and  (3)  at  the  end  of  this  appendix  for 
complete  information  regarding  these 
references.) 

(b)  Employers  may  permit  their  divers  to 
use  dive-decompression  computers  designed 
to  regulate  decompression  when  the  dive- 
decompression  computer  uses  the  no- 
decompression  limits  specified  above  in 
paragraph  6(a],  and  provides  output  that 
reliably  represents  those  limits. 

7.  Emergency  Egress 

(a)  Regardless  of  the  divilf^  equipment 
used  by  divers  [i.e.,  open-circuit  SCUBA  or 
rebreathers],  employers  must  ensure  that  the 
diving  equipment  consists  of  an  open-circuit 
emei^ency-egress  system  (a  "bail-out" 
system)  in  which  the  second  stage  of  the 
regulator  connects  to  a  separate  supply  of 
emergency  breathing  gas,  and  the  emergency 
breathing  gas  consists  of  air  or  the  same 
nitrox  breathing-gas  mixture  used  during  the 
dive. 

(b)  For  open-circuit  SCUBA,  employers 
may  use  as  an  alternative  to  the  "bail-out" 
system  specified  above  under  Condition 
(7)(a),  the  emergency-egress  system  [i.e.,  the 
reserve  breathing-gas  supply)  specified  for 
open-circuit  SCUBA  by  §  1910.424{c)(4)(i). 

(c)  Employers  must  ensure  that  the  bail-out 
or  alternative  system  performs  reliably  and 
provides  sufficient  emergency  breathing  gas 
to  enable  the  diver  to  terminate  the  dive  and 
return  safely  to  the  surface. 


8.  Treating  Diving-Related  Medical 
Emergencies 

(a)  Before  each  day's  diving  operations, 
employers  must: 

(i)  Verify  that  a  hospital,  qualified  health- 
care professionals,  and  the  nearest  Coast 
Guard  Coordination  Center  (or  an  equivalent 
rescue  service  operated  by  a  State,  county,  or 
municipal  agency)  are  available  to  treat 
diving-related  medical  emergencies; 

(ii)  Ensure  that  each  dive  site  has  a  means 
to  alert  these  treatment  resources  in  a  timely 
manner  when  a  diving-related  medical 
emergency  occurs;  and 

(iii)  Ensure  that  transportation  to  a  suitable 
decompression  chamber  is  readily  available 
when  no  decompression  chamber  is  at  the 
dive  site,  and  that  this  transportation  can 
deliver  the  injured  diver  to  the 
decompression  chamber  within  two  (2)  hours 
travel  time  from  the  dive  site. 

(b)  Employers  must  ensure  that  portable  O2 
equipment  is  available  at  the  dive  site  to  treat 
injured  divers.  In  doing  so,  employers  must 
ensure  that: 

-(i)  The  equipment  delivers  medical-grade 
O2  that  meets  the  requirements  for  Medical 
USP  oxygen  (Type  I,  Quality  Verification 
Level  A)  of  CGA  G-4.3-2000  ("Commodity 
Specification  for  Oxygen"); 

(ii)  The  equipment  delivers  this  O2  to  a 
transparent  mask  that  covers  the  injured 
diver's  nose  and  mouth;  and 

(iii)  Sufficient  O2  is  available  for 
administration  to  the  injured  diver  from  the 
time  the  employer  recognizes  the  symptoms 
of  a  diving-related  medical  emergency  until 
the  injured  diver  reaches  a  decompression 
chamber  for  treatment. 

(c)  Before  each  day's  diving  operations, 
employers  must: 

(i)  Ensure  that  at  least  two  attendants, 
either  employees  or  non-employees,  qualified 
in  first-aid  and  administering  O2  treatment 
are  available  at  the  dive  site  to  treat  diving- 
related  medical  emergencies;  and 

(ii)  Verify  their  qualifications  for  this  task. 

9.  Diving  Logs  and  Decompression  Tables 

(a)  Before  starting  each  day's  diving 
operations,  employers  must: 

(i)  Designate  an  employee  or  a  non- 
employee  to  make  entries  in  a  diving  log;  and 

(ii)  Verify  that  this  designee  understands 
the  diving  and  medical  terminology,  and 
proper  procedures,  for  making  correct  entries 
in  the  diving  log. 

(b)  Employers  are  to: 

(i)  Ensure  that  the  diving  log  conforms  to 
the  requirements  specified  by  paragraph  (d) 
("Record  of  dive")  of  §  1910.423;  and 

(ii)  Keep  a  record  of  the  dive  in  accordance 
with  §  1910.440  ("Recordkeeping 
requirements"). 

(c)  Employers  must  ensure  that  a  hard-copy 
of  the  decompression  tables  used  for  the 
dives  (as  specified  above  in  paragraph  6(a)) 

is  readily  available  at  the  dive  site,  whether 
or  not  your  divers  use  dive-decompression 
computers. 

10.  Diver  Training 

Employers  must  ensure  that  their  divers 
receive  training  that  enables  them  to  perform 
their  work  safely  and  effectively  while  using 
open-circuit  SCUBAs  or  rebreathers  supplied 


with  nitrox  breathing-gas  mixtures. 
Accordingly,  the  divers  must  be  able  to 
demonstrate  that  they  can  perform  critical 
tasks  safely  and  effectively,  including,  but 
not  limited  to:  Recognizing  the  effects  of 
breathing  excessive  CO2  and  O2;  taking 
appropriate  action  after  detecting  excessive 
levels  of  CO2  emd  O2;  and  properly 
evaluating,  operating,  and  maintaining  their 
diving  equipment  under  the  diving 
conditions  they  encounter. 

11.  Testing  Protocol  for  Determining  the  CO2 
Limits  of  Rebreather  Canisters 

(a)  Employers  must  ensure  that  the 
rebreather  manufacturer  used  the  following 
procedures  for  determining  that  the  CO2- 
sorbent  material  meets  the  specifications  of 
the  material's  manufacturer: 

(i)  The  NATO  CO2  absorbent-activity  test; 
(ii)  The  RoTap  shaker  and  nested  sieves; 
(iii)  The  Navy  Experimental  Diving  Unit 
("NEDU")-derived  Schlegei  test;  and 
(iv)  The  NEDU's  MeshFit  software; 

(b)  Employers  must  ensure  that  the 
rebreather  manufacturer  applied  the 
following  canister-testing  materials,  methods, 
procedures,  and  statistical  analyses: 

(i)  A  nitrox  breathing-gas  mixture  that  has 
an  O2  fraction  maintained  at  0.28  (equivalent 
to  1.4  ATA  of  O2  at  130  fsw,  the  maximum 
O2  concentration  permitted  at  this  depth); 

(ii)  While  operating  the  rebreather  at  a 
maximum  depth  of  130  fsw.  used  a  breathing 
machine  to  continuously  ventilate  the 
rebreather  with  breathing  gas  that  is  at  100% 
humidity  and  warmed  to  a  temperature  of 
98.6  degrees  F  (37  degrees  C)  in  the  heating- 
humidification  chamber; 

(iii)  Measured  the  O2  concentration  of  the 
inhalation  breathing  gas  delivered  to  the 
mouthpiece; 

(iv)  Tested  the  canisters  using  the  three 
ventilation  rates  listed  in  the  following  table 
(with  the  required  breathing-machine  tidal 
volumes  and  frequencies,  and  C02-injection 
rates,  provided  for  each  ventilation  rate): 


Ventila- 
tion rates 
(Lpm, 
ATPS^). 

Breath- 
ing ma- 
chine 
tidal  vol- 
umes (L) 

Breathing 
machine 

fre- 
quencies 
(breaths 
per  min.) 

CO:  in- 
jection 
rates 
(Lpm, 
STPD2) 

22.5 
40.0 
62.5 

1.5 

2.0 

.2.5 

15 
20 
25 

0.90 
1.35 
2.25 

^  ATPS  means  ambient  temperature  and 
pressure,  saturated  with  water. 

2STPD  means  standard  temperature  and 
pressure,  dry;  the  standard  temperature  is  32 
degrees  F  (0  degrees  C). 

(v)  When  using  a  work  rate  [i.e.,  breathing- 
machine  tidal  volume  and  frequency)  other 
than  the  work  rates  listed  in  the  table  above, 
added  the  appropriate  combinations  of 
ventilation  rates  and  C02-injection  rates; 

(vi)  Performed  the  CO2  injection  at  a 
constant  (steady)  and  continuous  rate  during 
each  testing  trial; 

(vii)  Determined  canister  duration  using  a 
minimum  of  four  (4)  water  temperatures, 
including  40,  50,  70,  and  90  degrees  F  (4.4, 
10.0,  21.1,  and  32.2  degrees  C,  respectively). 

(viii)  Monitored  the  breathing-gas 
temperature  at  the  rebreather  mouthpiece  (at 


1414 


Federal  Register/ Vol.  68,  No.  7 /Friday,  January  10,  2003 / Proposed  Rules 


the  "chrome  T"  connector),  and  ensured  that 
this  temperature  conforms  to  the  temperature 
of  a  diypr's  exhaled  breath  at  the  water 
temperature  and  ventilation  rate  used  during 
the  testing  trial;** 

(ix)  Implemented  at  least  eight  (8)  testing 
trials  for  each  combination  of  temperature 
and  ventilation-C02-injection  rates  (e.g.,  eight 
testing  trials  at  40  degrees  F  using  a 
ventilation  rate  of  22.5  Lpm  at  a  CO2- 
injection  rate  of  0.90  Lpm):  * 

(x)  Allowed  the  water  temperature  to  vary 
no  more  than  ±  2.0  degrees  F  (±  1.0  degree 
C)  between  each  of  the  eight  testing  trials, 
and  no  more  than  ±1.0  degree  F  {±  0.5  degree 
C)  within  each  testing  trial; 

(xi)  Used  the  average  temperature  for  each 
set  of  eight  testing  trials  in  the  statistical 
analysis  of  the  testing-trial  results,  with  the 
testing-trial  results  being  the  time  taken  for 
the  inhaled  breathing  gas  to  reach  0.005  ATA 
of  CO2  (i.e.,  the  canister-duration  results); 

(xii)  Analyzed  the  canister-duration  results 
using  the  repeated-measures  statistics 
described  in  NEDU  Report  2-99  (see 
Reference  (4)  at  the  end  of  this  appendix  for 
complete  information  regarding  this 
reference); 

(xiii)  Specified  the  replacement  schedule 
for  the  CO:-sorbent  materials  in  terms  of  the 
lower  prediction  line  (or  limit)  of  the  95% 
confidence  interval;  and 

(xiv)  Derived  replacement  schedules  only 
by  interpolating  among,  but  not  by 
extrapolating  beyond,  the  depth,  water 
temperatures,  and  exercise  levels  used  during 
canister  testing. 
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"  NEDU  can  provide  the  manufacturer  with 
information  on  the  temperature  of  a  diver's  exhaled 
breath  at  various  water  temperatures  and 
ventilation  rates,  as  well  as  techniques  and 
procedures  used  to  maintain  these  temperatures 
during  the  testing  trials. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[IN148-1b;  FRL-743&-3] 

Redesignation  and  Approval  and 
Promulgation  of  Indiana 
Implementation  Plans 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to 
redesignate  Lake  County,  Indiana,  to 
attainment  for  particulate  matter  with  a 
nominal  aerodynamic  diameter  of  10 
microns  or  less  (PMio).  EPA  also 
proposes  to  approve  Indiana's  plan  for 
continuing  to  attain  the  PMio  standards. 
DATES:  Written  comments  on  this 
proposed  ride  must  arrive  on  or  before 
February  10.  2003. 
ADDRESSES:  You  should  mail  vtrritten 
comments  to:  I.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

You  may  inspect  copies  of  Indiana's 
submittal  at:  Regidation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604, 
suminerhays.john@epa.gov,  (312)  886- 
6067. 

SUPPLEMENTARY  INFORMATION:  On 

September  25,  2002,  Indiana  requested 
that  EPA  redesignate  Lake  County  from 
nonattaiiunent  to  attainment  for  PMio. 
The  criteria  for  redesignations  from 
nonattainment  to  attainment  are  in 
section  107(d)(3)(E)  of  the  Clean  Air 
Act.  EPA  proposes  to  conclude  that  (i) 
Lake  Coimty  has  attained  the  PMio  air 
quality  standards,  (ii)  EPA  has  fully 
approved  the  applicable  State 
Implementation  Plan  (SIP)  under 
section  llO(k)  of  the  Act,  (iii)  the 
improvement  in  air  quality  in  the  area 
is  due  to  permanent  and  enforceable 
emission  reductions,  (iv)  the 
maintenance  plan  for  the  area  satisfies 
section  175 A  of  the  Act,  and  (v)  the  state 
has  met  all  requirements  applicable  to 
the  area  under  section  110  and  part  D 
of  the  Act.  Based  on  these  findings,  EPA 
proposes  to  approve  Indiana's 


maintenance  plan  and  redesignate  Lake 
County,  Indiana,  to  attainment  for  PMio. 

For  additional  information  see  the 
direct  final  ride  published  in  the  rules 
section  of  this  Federal  Register. 

List  of  Subjects   . 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference,  Intergovermental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control.  National  parks, 
Wilderness  areas. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  December  23,  2002. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  03-283  Filed  1-9-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 
[021213308-2308-01, 111802B] 
RIN  0648-AO60 

List  Of  FIstieries  for  2003 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  proposes 
changes  for  2003  to  the  List  of  Fisheries 
(LOF)  as  required  by  the  Marine 
Mammal  Protection  Act  (MMPA).  The 
proposed  LOF  for  2003  reflects  new 
information  on  interactions  between 
commercial  fisheries  and  marine 
mammals.  Under  the  MMPA,  NMFS 
must  place  each  commercial  fishery  on 
the  LOF  into  one  of  three  categories 
based  upon  the  level  of  serious  injury 
and  mortality  of  marine  mammals  that 
occurs  incidental  to  that  fishery.  The 
categorization  of  a  fishery  in  the  LOF 
determines  whether  participants  in  that 
fishery  are  subject  to  certain  provisions 
of  the  MMPA,  such  as  registration, 
observer  coverage,  and  take  reduction 
plan  requirements. 

DATES:  Comments  must  be  received  by 
February  10,  2003. 

ADDRESSES:  Send  comments  to  Chief, 
Marine  Mammal  Conservation  Division, 
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Attn:  List  of  Fisheries,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910. 

Comments  regarding  the  burden-hour 
estimates  or  any  other  aspect  of  the 
collection  of  information  requirements 
contained  in  this  proposed  rule  should 
be  sent  to  the  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD  20910 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
NOAA  Desk  Officer,  Washington,  DC 
20503. 

Registration  information,  materials, 
and  marine  mammal  reporting  forms 
may  be  obtained  from  the  following 
regional  offices: 

NMFS,  Northeast  Region,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298,  Attn:  Marcia  Hobbs. 

NMFS,  Southeast  Region,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702,  Attn:  Teletha 
Griffin. 

NMFS,  Southwest  Region,  Protected 
Species  Management  Division,  501  W. 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213,  Attn:  Don  Peterson. 

NMFS,  Northwest  Region,  7600  Sand 
Point  Way  NE,  Seattle,  WA  98115,  Attn: 
Permits  Office. 

NMFS,  Alaska  Region,  Protected 
Resources,  P.O.  Box  22668,  709  West 
9th  Street,  Juneau,  AK  99802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tanya  Dobrzynski,  Office  of  Protected 
Resources,  301-713-2322;  Kim 
Thounhurst,  Northeast  Region,  978- 
281-9138;  Katie  Moore,  Southeast 
Region,  727-570-5312;  Cathy  Campbell, 
Southwest  Region,  562-980-4060;  Brent 
Norberg,  Northwest  Region,  206-526- 
6733;  Amy  Van  Atten,  Alaska  Region, 
907-586-7642.  Individuals  who  use  a 
telecommunications  device  4or  the  deaf 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339  between  8 
a.m.  and  4  p.m.  Eastern  time,  Monday 
through  Friday,  excluding  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 
What  is  the  List  of  Fisheries? 

Under  section  118  of  the  MMPA, 
NMFS  must  publish,  at  least  annually, 
an  LOF  that  places  all  U.S.  commercial 
fisheries  into  one  of  three  categories 
based  on  the  level  of  incident^  serious 
injiuy  and  mortality  of  marine  mammals 
"that  occius  in  each  fishery  (16  U.S.C. 
1387  {c)(l)).  The  categorization  of  a 
fishray  in  the  LOF  determines  whether 
participants  in  that  fishery  may  be 
required  to  comply  with  certain 
provisions  of  the  MMPA,  such  as 


registration,  observer  coverage,  and  take 
reduction  plan  requirements. 

How  Does  NMFS  Determine  in  which 
Category  a  Fishery  is  Placed? 

The  definitions  for  the  fishery 
classification  criteria  can  be  found  in 
the  implementing  regulations  for  section 
118  of  the  MMPA  (50  CFR  229.2).  The 
criteria  are  also  summarized  here. 

Fishery  Classification  Criteria 

The  fishery  classification  criteria 
consist  of  a  two-tiered,  stock-specific 
approach  that  first  addresses  the  total 
ipipact  of  all  fisheries  on  each  marine 
mammal  stock  and  then  addresses  the 
impact  of  individual  fisheries  on  each 
stock.  This  approach  is  based  on 
consideration  of  the  rate,  in  numbers  of 
animals  per  year,  of  incidental 
mortalities  and  serious  injuries  of 
marine  mammals  due  to  commercial 
fishing  operations  relative  to  the 
Potential  Biological  Removal  (PBR)  level 
for  each  marine  mammal  stock.  The 
MMPA  (16  U.S.C.  1362  (20))  defines  the 
PBR  level  as  the  maximima  number  of 
animals,  not  including  natiu^ 
mortalities,  that  may  be  removed  frcmi  a 
marine  mammal  stock  while  allowing 
that  stock  to  reach  or  maintain  its 
optimum  sustainable  population.  This 
definition  can  also  be  found  in  the 
implementing  regulations  for  Section 
118  at  50  CFR  229.2. 

Tier  1 :  If  the  total  annual  mortality 
and  serious  injiuy  across  all  fisheries 
that  interact  with  a  stock  is  less  than  or 
equal  to  10  percent  of  the  PBR  level  of 
this  stock,  all  fisheries  interacting  with 
this  stock  would  be  placed  in  Category 
m.  Otherwise,  these  fisheries  are  subject 
to  the  next  tier  (Tier  2)  of  analysis  to 
determine  their  classification. 

Tier  2,  Category  I:  Aimual  mortality 
and  serious  injury  of  a  stock  in  a  given 
fishery  is  greater  than  or  equal  to  50 
percent  of  the  PBR  level. 

Tier  2,  Category  II:  Annual  mortality 
and  serious  injiuy  of  a  stock  in  a  given 
fishery  is  greater  than  1  percent  and  less 
than  50  percent  of  the  PBR  level. 

Tier  2,  Category  III:  Annual  mortality 
and  serious  injury  of  a  stock  in  a  given 
fishery  is  less  than  or  equal  to  1  percent 
of  the  PBR  level. 

While  Tier  1  considers  the  cumulative 
fishery  mortality  and  serious  injury  for 
a  particular  stock.  Tier  2  considers 
fishery-specific  mortality  and  serious 
injury  for  a  particular  stock.  Additional 
details  regarding  how  threshold 
percentages  between  the  categories  were 
determined  are  provided  in  the 
preamble  to  the  final  rule  implementing 
section  118  of  the  MMPA  (60  FR  45086, 
August  30, 1995). 


Note  that,  since  fisheries  are 
categorized  on  a  per-stock  basis,  a 
fishery  may  qualify  as  one  Category  for 
one  marine  manunal  stock  and  a  distinct 
Category  for  a  different  marine  mammal 
stock.  A  fishery  is  typically  placed  on 
the  LOF  at  its  highest  level  of 
classification  (e.g.,  a  fishery  that 
qualifies  for  Category  HI  for  one  marine 
mammal  stock  and  for  Category  II  for 
another  marine  mammals  stock  will  be 
listed  under  Category  II). 

Other  Criteria  That  May  Be  Considered 

In  the  absence  of  reliable  information 
indicating -the  frequency  of  incidental 
mortality  and  serious  injury  of  marine 
mammals  by  a  commercial  fishery, 
NMFS  will  determine  whether  the 
incidental  serious  injury  or  mortality 
qualifies  for  Category  n  by  evaluatii^ 
other  factors  such  as  fishiig  techniques, 
gear  used,  methods  used  to  deter  marine 
mammals,  target  species,  seasons  and 
areas  fished,  qualitative  data  from 
logbooks  or  fisher  reports,  stranding 
data,  and  the  species  and  distribution  of 
marine  mammals  in  the  area,  or  at  the 
discretion  of  the  Assistant 
Administrator  (50  CFR  229.2). 

How  Do  I  Find  Out  if  a  Specific  Fishery 
is  in  Category  I,  D,  or  m? 

This  proposed  rule  includes  two 
tables  that  list  all  U.S.  commercial 
fisheries  by  LOF  Category.  Table  1  lists 
all  of  the  fisheries  in  the  Pacffic  Ocean 
(including  Alaska).  Table  2  lists  all  of 
the  fisheries  in  the  Atlantic  Ocean,  Gulf- 
of  Mexico,  and  Caribbean. 

Am  I  Required  to  Register  Under  the 
MMPA? 

Owners  of  vessels  or  gear  engaging  in 
a  Category  I  or  11  fishery  are  required      >• 
under  the  MMPA  (16  U.S.C.  1387(c)(2)). 
as  described  in  50  CFR  229.4,  to  register 
with  NMFS  and  obtain  a  marine 
mammal  authorization  from  NMFS  in 
order  to  lawfully  incidentally  take  a 
marine  mammal  in  a  commercial 
fishery.  Owners  of  vessels  or  gear 
engaged  in  a  Category  III  fishery  are  hot 
required  to  register  with  NMFS  or 
obtain  a  marine  mammal  authorization. 

How  Do  I  Register? 

Fishers  must  register  with  the  Marine 
Mammal  Authorization  Program 
(MMAP)  by  contacting  the  relevant 
NMFS  Regional  Office  (see  ADDRESSES) 
unless  they  participate  in  a  fishery  that 
has  an  integrated  registration  program 
(described  below).  Upon  receipt  of  a 
completed  registration,  NMFS  will  issue 
vessel  or  gear  owners  physical  evidence 
of  a  current  and  valid  registration  that 
must  be  displayed  or  that  must  be  in  the 
possession  of  the  master  of  each  vessel 
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while  fishing  in  accordance  with 
Section  118  of  the  MMPA  (16  U.S.C. 
1387(c)(3)(A)). 

What  is  the  Process  for  Registering  in 
an  Integrated  Fishery? 

For  some  fisheries,  NMFS  has 
integrated  the  MMPA  registration 
process  with  existing  state  and  Federal 
fishery  license,  registration,  or  permit 
systems  and  related  programs. 
Participants  in  these  fisheries  are 
automatically  registered  under  the   - 
MMPA  and  are  not  required  to  submit 
registration  or  renewal  materials  or  pay 
the  $25  registration  fee.  Following  is  a 
list  of  integrated  fisheries  and  a 
siunmary  of  the  integration  process  for 
each  Region.  Fishers  who  operate  in  an 
integrated  fishery  and  have  not  received 
registration  materials  should  contact 
their  NMFS  Regional  Office  (see 
ADDRESSES). 

Which  Fisheries  Have  Integrated 
Registration  Programs? 

The  following  fisheries  have 
integrated  registration  programs  under 
the  MMPA: 

1.  All  Alaska  Category  II  fisheries. 

2.  All  Washington  and  Oregon 
Category  II  fisheries. 

3.  Northeast  Regional  fisheries  for 
which  a  state  or  Federal  permit  is 
required.  Individuals  fishing  in  fisheries 
for  which  no  state  or  Federal  permit  is 
required  must  register  with  NMFS  by 
contacting  the  Northeast  Regional  Office 
(see  ADDRESSES). 

4.  All  North  Carolina,  South  Carolina, 
Georgia,  and  Florida  Category  II 
fisheries  for  which  a  state  permit  is 
required. 

Alaska  Region 

The  Alaska  Region  has  integrated 
MMAP  registration  for  Alaska  Category 
n  fisheries  with  the  Alaska  State  system 
for  registering  commercial  vessels  and 
permitting  coomiercial  fishers. 
Therefore,  if  a  vessel  owner  plans  to 
participate  in  one  or  more  of  the 
Category  11  fisheries  and  is  licensed 
under  the  State  of  Alaska's  Commercial 
Fisheries  Entry  Program,  the  vessel 
owner  will  be  registered  automatically 
in  the  MMAP  and  will  not  have  to 
submit  MMAP  registration  or  renewal 
materials  or  pay  a  processing  fee.  The 
information  required  for  MMAP 
registration  will  be  obtained  by  NMFS 
directly  from  the  State  of  Alaska  and 
will  be  automatically  incorporated  into 
the  NMFS  MMAP  database.  At  the 
beginning  of  each  calendar  year, 
permitted  vessel  owners  and  set  net 
operators  will  be  sent  an  MMAP 
certificate  for  that  year,  an  MMAP  decal, 
the  terms  and  conditions  of  the 


authorization,  and  meu^ine  mammal 
injury  and  mortality  reporting  forms. 
MMAP  certificates  will  be  valid  only  if 
presented  with  a  valid  fishing  permit. 

Northwest  Region 

Washington  and  Oregon  have 
integrated  MMAP  registration  with 
existing  permit  programs  for  all 
Washington  and  Oregon  Category  II 
fisheries.  These  states  issue  MMAP 
certificates  for  Category  II  fisheries  as 
part  of  the  fishing  license  renewal 
process.  MMAP  certificates  will  be  Vcilid 
only  if  presented  with  a  valid  fishing 
permit.  If  a  vessel  owner  plans  to 
participate  in  one  or  more  of  the 
Category  II  fisheries  or  has  a  license 
issued  by  the  states  of  Oregon  or 
Washington,  the  vessel  owner  will  be 
registered  automatically  in  the  MMAP 
and  will  not  have  to  submit  MMAP 
registration  or  renewal  materials  or  pay 
a  processing  fee. 

Southwest  Region 

No  Southwest  Region  fisheries  are 
integrated  under  the  MMAP. 

Northeast  Region 

In  the  Northeast  Region,  MMAP 
registration  is  integrated  with  existing 
fishing  permit  processes  for  all  fishers 
engaged  in  Category  I  or  n  fisheries  for 
which  a  state  or  federal  permit  is 
required.  At  the  beginning  of  each 
calendar  year,  these  vessel  owners  will 
be  sent  an  MMAP  certificate  for  that 
year,  the  terms  and  conditions  of  the 
authorization,  and  marine  mammal  and 
injury  reporting  forms.  However,  all 
state  and  Federal  permit  holders  that 
receive  new  permits  for  Category  I  or  II 
fisheries  after  the  beginning  of  the 
calendar  year  must  submit  a  registration 
or  renewal  application  to  NMFS 
Northeast  Regional  Office  (see 
ADDRESSES).  MMAP  certificates  will  be 
valid  only  if  presented  with  a  valid  state 
or  Federal  fishing  permit.  Individuals 
fishing  in  Category  I  or  II  fisheries  in  the 
Northeast  Region  for  which  state  or 
federal  permits  are  not  required  must 
register  under  the  MMAP  by  submitting 
a  registration  or  renewal  form  to  NMFS 
Northeast  Regional  Office  (see 
ADDRESSES).  No  fees  are  required  for 
either  integrated  or  non-integrated 
fisheries. 

Southeast  Region 

NMFS  has  integrated  registration  for 
all  participants  in  North  Carolina,  South 
Carolina,  Georgia,  and  Florida  Category 
n  fisheries  for  which  a  state  permit  is 
required.  Therefore,  for  these  fisheries, 
the  vessel  owner  will  be  registered 
automatically  in  the  MMAP  cuid  will  not 
have  to  submit  MMAP  registration  or 


renewal  materials  or  pay  a  processing 
fee.  At  the  beginning  of  each  calendar 
year,  these  vessel  owners  will  be  sent  an 
MMAP  certificate  for  that  yeeu',  the 
terms  and  conditions  of  the 
authorization,  and  marine  mammal  and 
injury  reporting  forms.  MMAP 
cenificates  will  be  valid  only  if 
presented  with  a  valid  state  permit.  All 
fishers  who  plan  to  participate  in  any 
other  Category  I  or  II  fishery  in  the 
Southeast  Region  must  register  under 
the  MMAP  by  submitting  a  registration 
or  renewal  form  and  the  processing  fee 
to  NMFS.  The  Southeast  Region  is 
currendy  working  towards  integrating 
■  additional  state  and  federal  licensing 
and  permitting  systems  with  the  MMAP. 

How  Do  I  Renew  My  Registration 
Under  the  MMPA? 

Regional  Offices,  except  for  the 
Northeast  Region,  annually  send 
renewal  packets  to  participants  in 
Category  I  or  II  fisheries  that  have 
previously  registered;  however,  it  is  the 
responsibility  of  the  fisher  to  ensure  that 
registration  or  renewal  forms  are 
completed  and  submitted  to  NMFS  at 
least  30  days  in  advance  of  fishing. 
Individuals  who  have  not  received  a 
renewal  packet  by  January  1  or  are 
registering  for  the  first  time  should 
request  a  registration  form  from  the 
appropriate  Regional  Office  (see 
ADDRESSES). 

Am  I  Required  to  Submit  Reports  When 
I  Injure  or  Kill  a  Marine  Mammal 
During  the  Course  of  Commercial 
Fishing  Operations? 

In  accordance  with  the  MMPA  (16 
U.S.C.  1387(e))  and  50  CFR  229.6,  any 
vessel  owner  or  operator,  or  fisher  (in 
the  case  of  non-vessel  fisheries), 
participating  in  a  Category  1, 11,  or  III 
fishery  must  report  all  incidental 
injuries  or  n^rtalities  of  marine 
mammals  that  occur  during  commercial 
fishing  operations  to  NMFS.  "Injury"  is 
defined  in  50  CFR  229.2  as  a  woimd  or 
other  physical  harm.  In  addition,  any 
animad  that  ingests  fishing  gear  or  any 
animal  that  is  released  with  fishing  gear 
entangling,  trailing,  or  perforating  any 
part  of  the  body  is  considered  injiu^d, 
regardless  of  the  absence  of  any  woimd 
or  other  evidence  of  an  injury,  and  must 
be  reported.  Instructions  on  how  to 
submit  reports  can  be  found  in  50  CFR 
229.6. 

Am  I  Required  to  Take  an  Observer 
Aboard  My  Vessel? 

Fishers  participating  in  a  Category  I  or 
n  fishery  are  reqiiired  to  accommodate 
an  observer  aboard  vessel(s)  upon 
request.  Observer  requirements  can  be 
found  in  50  CFR  229.7. 
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Am  I  Required  to  Comply  With  Any 
Take  Reduction  Plan  Regulations? 

Fishers  participating  in  a  Category  I  or 
n  fishery  are  required  to  comply  with 
any  applicable  take  reduction  plans. 

Sources  of  Information  Reviewed  for 
the  Proposed  2003  LOF 

NMFS  reviewed  the  marine  mammal 
incidental  serious  injury  and  mortality 
information  presented  in  the  Stock 
Assessment  Reports  (SARs)  for  all 
observed  fisheries  to  determine  whether 
changes  in  fishery  classification  were 
warranted.  NMFS  also  reviewed  other 
soxuxies  of  new  information,  including 
marine  manunal  stranding  data, 
observer  program  data,  fisher  self- 
reports,  and  other  information  that  is 
not  included  in  the  SARs. 

NMFS  SARs  provide  the  best 
available  information  on  both  the  level 
of  serious  injiuy  and  mortality  of  marine 
mammals  that  occurs  incidental  to 
commercial  fisheries  and  the  PBR  levels 
for  marine  mammal  stocks. 

The  information  contained  in  the 
SARs  is  reviewed  by  regional  scientific 
review  groups  (SRGs)  representing 
Alaska,  the  Pacific  (including  Hawaii), 
and  the  U.S.  Atlantic,  Gulf  of  Mexico, 
and  the  Caribbean.  The  SRGs  were 
created  by  the  MMPA  to  review  the 
science  that  goes  into  the  stock 
assessment  reports  and  to  advise  NMFS 
on  population  status  and  trends,  stock 
structure,  uncertainties  in  the  science, 
research  needs,  and  other  issues. 

The  proposed  LOF  for  2003  was  based 
on  information  provided  in  the  final 
SARs  for  1996  (63  FR  60,  January  Z, 
1998),  the  final  SARs  for  2001  (67  FR 
10671,  March  8,  2002),  and  the  draft 
SARs  for  2002  (67  FR  19417,  April  19, 
2002). 

Summary  of  Changes  to  the  Proposed 
LOF  for  2003 

With  the  following  exceptions,  the 
placement  and  definitions  of  U.S. 
commercial  fisheries  are  identical  to 
those  provided  in  the  LOF  for  2002.  The 
following  summarizes  changes  in 
fishery  classification,  fishery  definition, 
fisheries  listed  on  the  LOF,  number  of 
participants  in  a  particular  fishery,  and 
the  species  and/or  stocks  that  are 
incidentally  killed  or  seriously  injured 
in  a  particular  fishery,  that  are  proposed 
for  the  2003  LOF. 

Commercial  Fisheries  in  the  Pacific 
Ocean:  Fishery  Classification 

Alaska  Bering  Sea  Aleutian  Islands 
Groundfish  Trawl  Fishery 

NMFS  proposes  to  elevate  the  Alaska 
(AK)  Bering  Sea  and  Aleutian  Islands 
(BSAl)  groundfish  trawl  fishery  to 


Category  n  based  on  a  review  of 
observer  data  from  1995-1999  and  the 
following  tier  analysis.  Observer 
coverage  in  the  AK  BSAI  groundfish 
trawl  fishery  ranged  ft-om  53  percent  to 
76  percent  per  year  between  1990  and 
2000.  Marine  mammal  species 
incidentally  injured  or  killed  in  the  AK 
BSAl  groimdfish  trawl  fishery  include: 
western  North  Pacific  stock  of 
hiunpback  whales,  eastern  North  Pacific 
stock  of  resident  killer  whales,  eastern 
North  Pacific  stock  of  transient  killer 
whales,  central  North  Pacific  stock  of 
humpback  whales,  western  U.S.  stock  of 
Steller  sea  lions,  northeast  Pacific  stock 
of  fin  whales.  North  Pacific  stock  of 
Pacific  white-sided  dolphin,  Bering  Sea 
stock  of  harbor  porpoise,  Eastern  Pacific 
stock  of  northern  fur  seals,  Bering  Sea 
stock  of  harbor  seals,  Alaska  stock  of 
bearded  seals,  Alaska  stock  of  ringed 
seals,  Alaska  stock  of  spotted  seals, 
Alaska  stock  of  Dall's  porpoise,  Alaska 
stock  of  ribbon  seals,  CA  breeding  stock 
of  northern  elephant  seals,  Alaska  stock 
of  sea  otters,  and  Alaska  stock  of  Pacific 
walrus. 

Tier  1  Evaluation:  Total  aimual 
incidental  mortality  and  serious  injury 
across  all  fisheries  is  greater  than  or 
equal  to  10  percent  of  the  PBR  levels  for 
the  following  stocks:  western  North 
Pacific  humpback  whales,  eastern  North 
Pacific  resident  killer  whales,  eastern 
North  Pacific  transient  killer  whales, 
central  North  Pacific  hiunpback  whales, 
and  western  U.S.  Steller  sea  Hons. 
Therefore,  the  AK  BSAI  Groundfish 
Trawl  Fishery  is  subject  to  Tier  2 
analysis. 

Tier  2  Evaluation:  Total  annual 
mortality  and  serious  injury  of  the 
western  North  Pacific  stock  of 
humpback  whales  in  this  fishery  is  0.4 
animals  per  year,  or  57.1  percent  of  the 
PBR  level  (0.7  animals  per  year). 
Because  this  level  of  mortality  and 
serious  injury  exceeds  50  percent  of  the 
PBR  level,  this  fishery  qualifies  for 
elevation  to  Category  I. 

Total  aimual  mortality  and  serious 
injury  of  the  eastern  North  Pacific 
transient  stock  of  killer  whales  in  this 
fishery  is  0.6  animals  per  year,  or  14.3 
percent  of  the  PBR  level  (2.8  animals 
per  year).  Because  this  level  of  mortality 
and  serious  injury  exceeds  1  percent  of 
the  PBR  level  but  is  less  than  50  percent 
of  the  PBR  level,  this  fishery  qualifies 
for  elevation  to  Category  11. 

Total  annual  mortality  and  serious 
injury  of  the  eastern  North  Pacific 
resident  stock  of  killer  whales  in  this 
fishery  is  0.6  animals  per  year,  or  8.3 
percent  of  the  PBR  level  (7.2  animals 
per  year).  Because  this  level  of  mortality 
and  serious  injury  exceeds  1  percent  of 
the  PBR  level  but  is  less  than  50  percent 


of  the  PBR  level,  this  fishery  qualifies 
for  elevation  to  Category  II. 

Total  annual  mortality  and  serious 
injury  of  the  central  North  Pacific  stock 
of  humpback  whales  in  this  fishery  is 
0.4  animals  per  year,  or  5.4  percent  of 
the  PBR  level  (7.4  animals  per  year). 
Because  this  level  of  mortality  and 
serious  injury  exceeds  1  percent  of  the 
PBR  level  but  is  less  than  50  percent  of 
the  PBR  level,  this  fishery  qualifies  for 
elevation  to  Category  D. 

Total  annual  mortality  and  serious 
injury  of  the  western  U.S.  stock  of 
Steller  sea  lions  in  this  fishery  is  7.8 
animals  per  year,  or  3.8  percent  of  the 
PBR  level  (208  animals  per  year). 
Because  this  level  of  mortality  and 
serious  injury  exceeds  1  percent  of  the 
PBR  level  but  is  less  than  50  percent  of 
the  PBR  level,  this  fishery  qualifies  for 
elevation  to  Category  D. 

The  data  presented  above,  specifically 
the  serious  injury  and  mortality  of 
western  North  Pacific  humpback 
whales,  appears  to  justify  placement  of 
the  AK  BSAI  groundfist^  trawl  fishery 
into  Category  I.  However,  NMFS 
considered  additional  information  about 
the  data.  The  PBR  level  for  western 
North  Pacific  hiunpback  whales  is  based 
on  a  minimum  population  estimate  of 
367  animals,  which  may  be  an 
underestimate  of  the  true  population 
size.  Recent  vessel  surveys  of  a  small 
portion  of  the  Bering  Sea  resulted  in  an 
estimate  of  approximately  1,100 
humpback  whales.  However,  it  is  not 
possible  to  determine  what  portion  of 
this  estimate  can  be  assigned  to  the 
central  stock  versus  the  western  stock  of 
humpback  whales.  If  the  minimum 
population  estimate  for  the  western 
stock  is  underestimated  by  only  43 
animals,  total  annual  mortality  and 
serious  injury  in  this  fishery  would  be 
less  than  50  percent  of  the  PBR  level 
and  the  fishery  would  qualify  for 
Category  II. 

Additionally,  it  is  not  known  whether 
the  humpback  whale  mortalities 
incidental  to  this  fishery  (1  in  1998  and 
1  in  1999)  should  be  assigned  to  the 
western  or  central  stocks.  The 
mortalities  are  assigned  to  both  stocks 
(i.e.,  2  mortalities  assigned  to  the 
western  stock  and  2  mortalities  assigned 
to  the  central  stock)  and  therefore  the 
mortalities  are  "double-counted"  in  the 
above  tier  analysis.  If  one  mortality  was 
from  the  western  stock  and  one 
mortality  was  from  the  central  stock, 
NMFS  could  not  justify  placing  this 
fishery  in  Category  I. 

Finally,  this  analysis  reflects  observer 
data  through  1999.  Based  on 
preliminary  data  from  2000,  one 
unidentified  large  whale  was  killed 
incidental  to  this  fishery.  Photographs 
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of  this  incident  clearly  show  that  the 
unidentified  animal  was  not  a 
humpback  whale.  Further  examination 
of  the  photographs  may  provide 
additional  insight  as  to  the  species. 
Preliminary  data  from  2000  also 
indicate  that  the  numbers  of  Steller  sea 
lions  seriously  injured  or  killed 
remained  roughly  comparable  to  the 
numbers  in  previous  years 
(approximately  6-7  animals  per  year). 
For  the  reasons  listed  above,  NMFS 
proposes  to  elevate  the  AK  BSAl 
groimdfish  trawl  fishery  to  Category  II. 

California/Oregon  Thresher  Shark/ 
Swordfish  Drift  Gillnet  Fishery  (>14  in. 
mesh) 

NMFS  proposes  to  reclassify  the 
Category  I  California/Oregon  (CA/OR) 
thresher  shark/swordfish  drift  gillnet 
fishery  (>14  in.  mesh)  as  Category  II. 
This  fishery  includes  all  vessels  using 
drift  gillnets  of  greater  than  or  equal  to 
14  inch  stretched  mesh  to  target 
thresher  shark  and  swordfish  off 
California  and  Oregon.  It  operates 
primarily  outside  of  state  waters  to 
about  150  miles  offshore,  and  ranges 
ft'om  the  U.S. /Mexico  border  north  to 
the  Columbia  River  in  Oregon.  Observer 
coverage  in  this  fishery  ranged  fi-om 
22.7  percent  to  20.4  percent  from  1997 
to  2001. 

The  Pacific  Offshore  Cetacean  Take 
Reduction  Team  (Team)  was  convened 
in  1996  to  address,  incidental  mortality 
and  serious  injury  of  marine  mammals 
in  this  fishery.  NMFS  implemented  a 
Pacific  Offshore  Cetacean  Take 
Reduction  Plan  (Plan)  in  1997  based  on 
the  Team's  recommendations.  As  a 
result  of  the  Plan,  serious  injury  and 
mortality  of  marine  mammals  has  been 
reduced  to  below  50  percent  of  the  PBR 
level  for  the  marine  mammal  stocks 
interacting  with  this  fishery.  Therefore, 
NMFS  proposes  to  reclassify  this  fishery 
as  Category  II.  NMFS  will  continue  to 
place  observers  on  vessels  participating 
in  this  fishery  and  work  with  the  Team 
to  monitor  and  address  entanglement  of 
marine  manunals  in  the  fishery.  The 
Team  supported  the  reclassification  of 
this  fishery  at  their  meeting  in  May 
2002. 

NMFS'  analysis  of  the  incidental 
mortality  and  serious  injury  of  marine 
manomals  in  this  fishery  is  based  on 
observer  data  collected  between  1997 
and  2001.  Marine  mammals  incidentally 
injured  or  killed  in  the  CA/OR  thresher 
shark/swordfish  drift  gillnet  fishery 
between  1997  and  2001  include:  U.S. 
stock  of  CA  sea  lions,  CA  breeding  stock 
of  northern  elephant  seals,  California/ 
Oregon/Washington  (CA/OR/WA)  stock 
of  Dall's  porpoise,  CA/OR/WA  Northern 
and  Southern  stocks  of  Pacific  white- 


sided  dolphin,  CA/OR/WA  stock  of 
Risso's  dolphin,  CA/OR/WA  stock  of 
short-beaked  common  dolphin,  CA/OR/ 
WA  stock  of  long-beaked  common 
dolphin,  CA/OR/WA  stock  of  northern 
right-whale  dolphin,  CA/OR/WA  stock 
of  short-firmed  pilot  whales,  CA/OR/ 
WA  stock  of  sperm  whales,  CA/OR/WA 
stock  of  fin  whales,  and  eastern  North 
Pacific  stock  of  gray  whales.  There  are 
approximately  113  participants  in  this 
fishery,  which  is  the  number  of  permits 
issued  for  this  fishery  by  California 
Department  of  Fish  and  Game  in  2001. 
Following  is  the  Tier  analysis 
supporting  the  reclassification  of  this 
fishery. 

Tier  1  Evaluation:  The  estimated  total 
aimual  incidental  mortality  and  serious 
injiuy  across  all  fisheries  is  greater  than 
10  percent  of  the  PBR  levels  for  the 
following  stocks:  U.S.  stock  of  CA  sea 
lions,  CA/OR/WA  stock  of  northern 
right-whale  dolphin,  CA/OR/WA  stock 
of  short-finned  pilot  whales,  CA/OR/ 
WA  stock  of  sperm  whales,  and  CA/OR/ 
WA  stock  of  fin  whales.  Therefore,  this 
fishery  is  subject  to  Tier  2  analysis  for 
these  stocks. 

Tier  2  Evaluation:  The  average  annual 
estimated  mortality  and  serious  injury 
of  California  sea  lions  incidental  to  the 
CA/OR  thresher  shark/swordfish  drift 
gillnet  fishery  during  1997-2001  was  82 
animals  per  year,  or  1.2  percent  of  the 
PBR  level  for  California  sea  lions  (6,591 
animals  per  year).  Because  this  level  of 
mortality  and  serious  injury  exceeds  1 
percent  of  the  PBR  level  but  is  less  than 
50  percent  of  the  PBR  level,  this  fishery 
qualifies  for  reclassification  as  a 
Category  II  fishery. 

The  average  annual  estimated 
mortality  and  serious  injury  of  northern 
right-whale  dolphins  incidental  to  this 
fishery  during  this  period  was  23.8 
animals  per  year,  or  24.5  percent  of  the 
PBR  level  for  this  stock  (97  animals  per 
year).  Because  this  level  of  mortality 
and  serious  injury  exceeds  1  percent  of 
the  PBR  level  but  is  less  than  50  percent 
of  the  PBR  level,  this  fishery  qualifies 
for  reclassification  as  a  Category  n 
fishery. 

The  average  aimual  estimated 
mortality  and  serious  injury  of  short- 
firmed  pilot  whales  incidental  to  this 
fishery  from  1997-2001  was  1.2  animals 
per  year,  or  21.1  percent  of  the  PBR 
level  for  this  stock  (5.7  animals  per 
year).  Because  this  level  of  mortality 
and  serious  injury  exceeds  1  percent  of 
the  PBR  level  but  is  less  than  50  percent 
of  the  PBR  level,  this  fishery  qualifies 
for  reclassification  as  a  Category  11 
fishery. 

The  average  annual  estimated 
mortality  and  serious  injury  of  sperm 
whales  incidental  to  this  fishery  during 


this  period  was  1  animal  per  year,  or 
47.8  percent  of  the  PBR  level  for  this 
stock  (2.1  animals  per  year).  Because 
this  level  of  mortality  and  serious  injury 
exceeds  1  percent  of  the  PBR  level  but 
is  less  than  50  percent  of  the  PBR  level, 
this  fishery  qualifies  for  reclassification 
as  a  Category  II  fishery. 

The  average  annual  estimated 
mortality  and  serious  injury  of  fin 
whales  incidental  to  this  fishery  from 
1997  to  2001  was  1  animal  per  year,  or 
31.3  percent  of  the  PBR  level  for  this 
stock  (3.2  animals  per  year).  Because 
this  level  of  mortality  and  serious  injury 
exceeds  1  percent  of  the  PBR  level  but 
is  less  than  50  percent  of  the  PBR  level, 
this  fishery  qualifies  for  reclassification 
as  a  Category  11  fishery. 

Since  the  annual  estimated  level  of 
marine  mammal  mortality  and  serious 
injury  incidental  to  this  fishery  is  less 
than  50  percent  and  greater  than  1 
percent  of  the  PBR  level  for  all  marine 
mammal  stocks  described  in  the  Tier  2 
analysis,  NMFS  proposes  to  reclassify 
this  fishery  as  Category  II. 

AK  Cook  Inlet  Salmon  Drift  Gillnet 
Fishery 

NMFS  proposes  to  reclassify  the  Cook 
Inlet  salmon  drift  gillnet  fishery  from 
Category  11  to  Category  III.  The  Category 
II  Cook  Inlet  salmon  drift  gillnet  fishery 
was  observed  in  1999  and  2000.  One 
serious  injury  of  a  Gulf  of  Alaska  harbor 
porpoise  was  observed  in  the  drift 
gillnet  fishery  during  the  2000  fishing 
season.  This  take  constitutes  less  than  1 
percent  of  the  PBR  for  Gulf  of  Alaska 
harbor  porpoise  (PBR  =  166).  There 
were  no  other  marine  mammal  stocks 
reported  interacting  with  this  fishery 
during  the  1999-2000  fishing  seasons. 
Based  on  the  observed  level  of  take  in 
this  fishery,  NMFS  proposes  to 
reclassify  the  fishery  as  Category  III  at 
this  time.  An  analysis  of  all  takes  in  this 
fishery  from  1995-2000,  relative  to  the 
classification  criteria  support  a 
reclassification  bom  Category  III  to 
Category  II. 

AK  Cook  Inlet  Salmon  Set  Gillnet 
Fishery 

The  Category  U  Cook  Inlet  set  gillnet 
fishery  was  observed  in  1999  and  2000. 
No  serious  injuries  or  mortalities  of 
marine  manmials  were  observed  in  this 
fishery.  Therefore,  NMFS  proposes  to 
reclassify  this  fishery  from  Category  II  to 
Category  III. 

Addition  of  Fisheries  to  the  LOF 

CAYellowtail,  Barracuda,  White 
Seabass,  and  Tuna  Drift  Gillnet  Fishery 
(mesh  size  >  3.5  inches  and  <14  inches) 

NMFS  proposes  to  add  the  CA 
yellowtail,  barracuda,  white  seabass. 
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and  tuna  drift  gillnet  fishery  (mesh  size 
>  3.5  inches  and  <  14  inches]  to  the  LOF 
as  a  Category  II  fishery  based  on  this 
fishery's  similarity  to  other  drift  gillnet 
fisheries,  and  therefore,  its  potential  to 
entangle  marine  mammals.  California 
Department  of  Fish  and  Game  logbook 
and  landings  data  for  1999-2001 
indicate  that  there  are  approximately  24 
vessels  that  use  drift  gillnets  of  greater 
than  3.5  inches  and  less  than  14  inches 
to  target  yellowtail,  barracuda,  and 
white  seabass  of  southern  California,  as 
well  as  to  target  bluefin  and  albacore 
tima  primarily  off  central  California. 
These  drift  gillnets  are  up  to  6,000  feet 
long  and  are  set  at  the  surface.  Of  the 
24  vessels  known  to  participate  in  this 
fishery  in  1999-2001, 19  vessels 
targeted  white  seabass  diuing  1999  and 
2000,  making  a  total  of  277  sets;  7 
vessels  targeted  yellowtail  during  1999 
and  2000,  making  a  total  of  45  sets;  and 
7  vessels  targeted  tuna,  making  a  total 
of43  sets  in  2001. 

NMFS  does  not  currently  have 
observer  data  on  the  mortaJity  or  serious 
injury  of  marine  manunals  incidental  to 
this  fishery.  Nonetheless,  this  fishery 
has  a  potential  to  entangle  marine 
mammals  because  other  drift  gillnet 
fisheries  with  similar  characteristics  are 
known  to  entangle  marine  mammals. 
The  CA/OR  thresher  shark/swordfish 
drift  gillnet  fishery,  for  instance,  which 
uses  a  larger  mesh  size,  historically 
resulted  in  frequent  incidental  mortality 
and  serious  injury  of  marine  mammals 
and  is  currently  subject  to  take 
reduction  plan  regulations.  These 
regulations  include  requirements  to  use 
acoustic  pingers  on  drift  gillnets  and  to 
set  gillnets  at  least  36  feet  below  the 
surface  in  order  to  reduce  the  likelihood 
of  entanglement  of  marine  mammals. 
While  NMFS  is  uncertain  of  the 
likelihood  that  this  new  smaller  mesh 
drift  gillnet  fishery  will  entangle  marine 
mammals,  there  are  similarities  between 
this  fishery  and  the  CA/OR  thresher 
shark/swordfish  drift  gillnet  fishery.  As 
a  result,  NMFS  proposes  that  this 
fishery  be  placed  in  Category  II,  based 
on  analogy  with  the  CA/OR  thresher 
shark/swordfish  fishery  and  other 
gillnet  fisheries.  This  fishery  would 
include  all  vessels  using  drift  gillnets  of 
mesh  size  greater  than  3.5  inches  and 
less  than  14  inches  to  target  yellowtail, 
barracuda,  white  seabass  and  tima  off 
California. 

In  July  2002,  NMFS  began  placing 
observers  on  some  vessels  in  this  fishery 
to  better  assess  its  potential  to  entangle 
marine  manunals.  Based  on  information 
collected  by  observers,  NMFS  will 
reassess  the  categorization  of  this 
fishery  in  a  futiue  LOF  and  evaluate 
whether  this  fishery  should  be 


addressed  by  the  Pacific  Offshore 
Cetacean  Talce  Reduction  Team. 

Removals  of  Fisheries  from  the  LOF 

CA  Shark/Bonito  Longline/Set  Line 
Fishery 

to  the  final  LOF  for  1998  (63  FR  5748, 
5750,  February  4, 1998),  NMFS  revised 
the  name  of  the  CA  shark/bonito 
longlme/set  line  fishery  to  the  CA 
offshore  longlme  fishery  because  the 
fishery  primarily  targeted  swordfish  and 
timas.  Because  of  a  technical  error,  this 
name  change  was  not  carried  forward 
mto  the  LOF  for  subsequent  years  and 
the  fishery  remained  listed  as  the  CA 
shark/bonito  longline/set  line  fishery. 
NMFS  is  not  proposing  to  implement 
this  name  change  at  this  time  as  it 
would  be  duplicative  of  the  CA  pelagic 
longline  fishery  discussed  below. 
Additionally,  there  is  no  evidence  that 
this  fishery  currently  operates.  Rather, 
NMFS  proposes  to  remove  the  CA 
shark/bonito  longline/set  Une  from  the 
LOF. 

Fishery  Name  and  Organizational 
Changes  and  Clarifications 

Alaska  Crustacean  Pot  Fishery 

AU  shrimp  and  crab  pot  fisheries  in- 
Alaska  are  grouped  into  the  Category  III 
Alaska  crustacean  pot  fishery.  Since 
1996,  there  have  been  at  least  11  reports 
of  humpback  whales  entangled  in  pot 
gear  from  the  Alaska  crustacean  pot 
fishery.  Of  these  entanglements,  at  least 
2  likely  caused  serious  injuries  leading 
to  the  mortality  of  the  entangled 
humpback  whale.  While  all  11  of  the 
entanglements  were  observed  in  areas 
where  the  central  North  Pacific  stock  of 
hiunpback  whales  is  found,  it  is  not 
clear  whether  the  entangling  gear 
origmated  in  these  same  areas.  For 
example,  one  report  identified  the  gear 
as  tanner  crab  gear,  but  the  tanner  crab 
fishery  has  not  been  active  in  the  known 
range  of  the  central  North  Pacific  stock 
of  hiunpback  whales  since  1996. 

NMFS  has  been  studying  the  stock 
structure  of  central  North  Pacific 
hiunpback  whales  and  may  propose  to 
separate  a  portion  of  the  stock  that 
forages  in  southeast  Alaska  from  the 
remainder  of  the  stock  in  the  draft  2003 
Stock  Assessment  Report.  During  this 
revision,  additional  effort  will  be  made 
to  determme  the  likely  sources  of  the 
pot  gear  entanglements  for  central  North 
Pacific  humpback  whales.  NMFS 
proposes  to  retain  the  Alaska  crustacean 
pot  fishery  in  Category  ID  at  this  time, 
but  will  evaluate  whether  or  not  to 
reclassify  this  fishery  in  the  2004  LOF, 
once  more  information  is  obtained  about 
humpback  whale  stock  structure. 


CA  Angel  Shark/Halibut  and  Other 
Species  Large  Mesh  (>3.5  in.  mesh)  Set 
Gillnet  Fishery 

The  CA  angel  shark/halibut  and  other 
species  large  mesh  set  giltoet  fishery 
includes  all  vessels  using  set  giltoets  of  ■" 
greater  than  3.5  inches  stretched  mesh 
to  target  angel  shark  and  halibut,  as  well 
as  other  species,  such  as  yellowtail  and 
white  seabass.  This  fishery  operates  off 
southern  and  central  California.  It  is  a 
Category  I  fishery  because  the  average 
estimated  annual  mortality  and  serious 
injury  of  the  Monterey  Bay  stock  of 
harbor  porpoise  in  this  fishery  exceeds 
50  percent  of  the  PBR  level  (11  animals 
per  year)  for  this  stock. 

NMFS  proposes  to  remove  the 
reference  to  "large  mesh"  m  the  name 
of  this  fishery,  and  rename  it  the  "CA 
angel  shark/halibut  and  other  species 
set  giltoet  fishery  (>3.5  to.  mesh)." 
According  to  50  CFR  Part  229.2,  a  large 
mesh  giltoet  is  a  gillnet  with  a  mesh  size 
of  7  to  18  inches.  Stoce  the  CA  angel 
shark/halibut  and  other  species  set 
gillnet  fishery  uses  a  mesh  size  of 
greater  than  3.5  toches,  NMFS  believes* 
that  the  term  "large  mesh"  is  not 
applicable  to  this  fishery. 

In  September  2002,  the  California 
Department  of  Fish  and  Game  issued    . 
permanent  regulations  prohibitmg  set 
gillnet  fistong  in  ocean  waters  that  are 
60  fathoms  or  less  in  depth  in  central 
California  bom  Point  Reyes  to  Point 
Arguello,  citing  concerns  over  the 
incidental  take  of  seabirds  and  sea 
otters.  NMFS  expects  that  this  closure 
will  result  in  a  significant  reduction  ip 
effort  to  this  fishery  off  central 
California,  and  subsequently,  in 
incidental  mortality  and  serious  iijjury 
of  harbor  porpoise. 

CA  Longline  Fishery 

NMFS  proposes  to  revise  the  name  of 
the  "CA  longline  fishery"  to  the  "CA 
pelagic  longltoe  fishery."  As  was 
explained  in  the  proposed  LOF  for  2001 
(66  FR  6545,  6552,  January  22,  2001), 
this  fishery  is  directed  primarily  toward 
swordfish  caught  outside  the  U.S. 
Exclusive  Economic  Zone  off  California 
but  unloaded  in  California  ports.  The 
name  "CA  pelagic  longline  fishery" 
more  accurately  describes  this  fishery    * 
and  will  eliminate  confusion  between 
this  fishery  and  the  WA/OR/CA 
groundfish,  bottomfish  longline/set  Itoe 
fishery,  which  is  a  demersal  longline 
fishery. 

CA  Set  and  Drift  Gillnet  Fisheries  that 
Use  a  Stretched  Mesh  Size  of  3.5  Inches 
or  Less 

NMFS  is  not  proposing  to  change  the 
definition  or  categorization  of  this 
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Category  III  fishery,  but  provides  the 
following  explanation  for  clarification 
and  comparison  with  gillnet  fisheries 
for  which  changes  are  proposed.  This 
fishery  includes  CA  gillnet  fisheries  that 
use  a  mesh  size  of  3.5  inches  or  less  that 
target  white  croaker,  bonito,  flying  fish, 
herring,  smelt,  shad,  bottomfish,  mullet, 
perch,  and  rockfish.  There  have  been  no 
observed  or  reported  incidental  takes  of 
marine  mammals  in  this  fishery.  Due  to 
the  small  mesh  used  in  this  fishery,  the 
likelihood  of  incidental  marine  mammal 
mortality  and  serious  injury  is  very  low. 
For  these  reasons,  this  fishery  remains 
in  Category  UI. 

CA/OR  Thresher  Shark/ Sword  fish  Drift 
Gillnet  Fishery 

NMFS  proposes  to  modify  the  name 
of  this  Category  I  (proposed  Category  II) 
fishery  to  clarify  that  it  includes  drift 
gillnets  of  greater  than  or  equal  to  14 
inches  stretched  mesh  only.  NMFS 
proposes  to  rename  the  fishery  the  "CA/ 
OR  thresher  shark/swordfish  drift 
gillnet  fishery  (>14  in.  mesh). 

Number  of  Vessels/Persons 

AK  Bering  Sea  Aleutian  Islands 
Groundfish  Longline/Set  Line  Fishery 

NMFS  proposes  to  change  the  number 
of  participcmts  in  this  fishery  from  115 
to  148  based  on  2000  data. 

AK  Gulf  of  Alaska  Groundfish  Longline/ 
Set  Line  Fishery 

NMFS  proposes  to  change  the  number 
of  participants  in  this  fishery  from  876 
to  1030  based  on  2000  data. 

AK  Bering  Sea  Aleutian  Islands 
Groundfish  Trawl  Fishery 

NMFS  proposes  to  change  the  number 
of  participants  in  this  fishery  from  166 
to  157  based  on  2000  data. 

AK  Gulf  of  Alaska  Groundfish  Trawl 
Fishery 

NMFS  proposes  to  change  the  number 
of  participants  in  this  fishery  from  198 
to  145  based  on  2000  data. 

AK  Bering  Sea,  Gulf  of  Alaska  Fin  fish 
Pot  Fishery 

NMFS  proposes  to  change  the  number 
of  participants  in  this  fishery  from  257 
to  314  based  on  2000  data. 

CA  Longline  Fishery 

NMFS  proposes  to  change  the  number 
of  participants  in  this  fishery  from  45  to 
30  to  reflect  current  effort  in  this 
fishery. 

CA/OR  Thresher  Shark/ Swordfish  Drift 
Gillnet  Fishery 

NMFS  proposes  to  revise  the  number 
of  participants  in  this  fishery  to  113, 


which  is  the  number  of  permits  issued 
for  this  fishery  by  the  California 
Department  of  Fish  and  Game  in  2001. 

List  of  Species  that  are  Incidentally 
Injured  or  Killed 

AK  Bering  Sea  Aleutian  Islands 
Groundfish  Trawl  Fishery 

NMFS  proposes  to  remove  the  Gulf  of 
Alaska  stock  of  harbor  seal  from  the  list 
of  marine  manunal  species  and  stocks 
incidentally  injured  or  killed  by  the  AK 
BSAI  groundfish  trawl  fishery  because 
there  is  no  known  interaction  between 
this  stock  of  harbor  porpoise  and  this 
fishery. 

NMFS  proposes  to  add  the  Northeast 
Pacific  stock  of  fin  whales  to  the  list  of 
marine  mammal  species  and  stocks 
incidentally  injured  or  killed  by  the  AK 
Bering  Sea  Aleutian  Islands  groundfish 
trawl  fishery  because  this  stock  is 
known  to  interact  with  this  fishery  and 
was  inadvertently  omitted  from  the  list 
of  marine  mammal  species  in  the  past. 

CA  Herring  Purse  Seine  Fishery 

NMFS  proposes  to  remove  the  CA 
coastal  stock  of  bottlenose  dolphins 
from  the  list  of  marine  mammal  species 
and  stocks  incidentally  injured  or  killed 
in  the  CA  herring  purse  seine  fishery. 
The  designation  of  this  stock  as 
interacting  with  this  fishery  was  based 
on  one  interaction  ft'om  the  early  1990s 
reported  in  a  logbook;  however,  neither 
the  species  identification,  nor  the 
location  of  the  take,  was  ever  verified. 
No  other  bottlenose  dolphins  are  known 
to  have  interacted  with  this  fishery. 

CA/OR  Thresher  Shark/ Swordfish  Drift 
Gillnet  Fishery  (>i4  in.  mesh) 

NMFS  proposes  to  add  the  CA/OR/ 
WA  stock  of  fin  whales  and  the  eastern 
North  Pacific  stock  of  gray  whales  to  the 
list  of  marine  mammals  incidentally 
injured  or  killed  in  the  CA/OR  thresher 
shark/swordfish  drift  gillnet  fishery  {>14 
in.  mesh).  Interactions  between  each  of 
these  marine  mammal  stocks  and  this 
fishery  have  been  documented  in 
previous  Stock  Assessment  Reports.  The 
absence  of  these  marine  mammals  from 
previous  LOFs  was  in  error.  Therefore, 
NMFS  proposes  to  correct  this  oversight 
in  the  2003  LOF. 

Conunercial  Fisheries  in  the  Atlantic 
Ocean,  Gulf  of  Mexico,  and  Caribbean: 
Fishery  Classification 

Atlantic  Mixed  Species  Trap/Pot  Fishery 

NMFS  proposes  to  add  the  "Atlantic 
mixed  species  trap/pot  fishery"  to  the 
LOF  to  encompass  the  Northeast  trap/ 
pot  fishery,  the  Mid-Atlantic  mixed 
species  trap/pot  fishery,  and  the  U.S. 
Mid-Atlantic  and  Southeast  U.S. 


Atlantic  black  sea  bass  trap/pot  fisheries 
and  include  any  other  trap/pot  gear  that 
is  not  included  in  other  trap/pot 
fisheries  specifically  identified  in  the 
LOF.  Additionally,  NMFS  proposes  to 
list  the  Atlantic  mixed  species  trap/pot 
fishery  as  a  Category  II  fishery.  This 
fishery  would  extend  throughout  U.S. 
Atlantic  waters  from  Maine  to  Florida. 

NMFS  has  documented  entanglement 
of  whales,  pinnipeds,  and  small 
cetaceeuis  in  fixed  gear.  Often,  however, 
the  gear  involved  in  whale 
entanglements  cannot  be  attributed  to  a 
specific  fixed  gear  fishery.  Lobster  pot 
gear,  in  particular,  has  been  identified 
in  whale  entanglements.  Between  1995 
and  1999,  at  least  two  serious  injuries  or 
mortalities  of  right  whales  were 
attributed  to  lobster  trap/pot  gear.  Trap/ 
pot  gear  is  generally  fished  either  as 
single  pots  with  one  buoy  line  or  as 
strings  of  pots  with  one  or  more  buoy 
lines.  Whales  may  become  entangled  in 
the  vertical  or  horizontal  components  of 
the  gear  (e.g.,  buoy  lines  and 
groundlines).  The  Gulf  of  Maine/  U.S. 
Mid-Atlantic  lobster  trap/pot  fishery 
was  elevated  to  Category  I  in  the  1997 
LOF  (62  FR  33,  January  2,  1997)  because 
of  evidence  of  incidental  take  resulting 
in  serious  injury  and  mortality  of  right 
whales,  and  the  fishery  was  renamed 
the  Northeast/Mid-Atlantic  American 
lobster  trap/pot  fishery  in  the  2001  LOF 
(66  FR  42780,  August,  15,  2001). 
Additionally,  small  cetaceans  and 
pinnipeds  occasionally  become 
entangled  in  buoy  lines  and  traps.  The 
Atlantic  blue  crab  trap/pot  fishery  was 
elevated  to  Category  II  in  the  2001  LOF 
(66  FR  42780,  August  15,  2001)  based 
on  a  review  of  fishery  interaction  data 
from  bottlenose  dolphin  strandings. 

Other  trap/pot  fisneries  in  the 
Northeast,  Mid-Atlantic,  and  South 
Atlantic  use  gear  components  similar  to 
those  used  in  the  Northeast/Mid- 
Atlantic  American  lobster  trap/pot 
fishery  and  the  Atlantic  blue  crab  trap/ 
pot  fishery,  and  therefore,  may  take 
marine  mammals  where  fishing  effort 
overlaps  with  marine  mammal 
distribution.  While  the  majority  of 
records  of  entanglements  in  fixed  gear 
cannot  be  attributed  to  a  specific 
fishery,  it  is  likely  that  some 
entanglements  occurred  in  trap/pot 
fisheries  other  than  lobster  and  blue 
crab  trap/pot  fisheries.  These  other  trap/ 
pot  fisheries  may  occasionally  result  in 
incidental  serious  injury  and  mortality 
to  marine  mammals.  Therefore,  NMFS 
proposes  to  reclassify  these  fixed  gear 
fisheries  based  on  analogy  with  the 
Northeast/Mid-Atlantic  American 
lobster  trap/pot  fishery  and  the  Atlantic 
blue  crab  trap/pot  fishery.  NMFS  does 
not  believe  that  the  rate  of  incidental 
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serious  injury/mortality  in  non-lobster 
trap/pot  fisheries  would  be  at  the 
Category  I  level  because,  while  the  exact 
number  of  participants  is  unknown, 
there  are  far  fewer  participants  in  these 
fixed  gear  fisheries  than  in  the  lobster 
fishery.  Therefore,  NMFS  proposes  to 
capture  these  other  trap/pot  fisheries  in 
the  newly  named  Atlantic  mixed 
species  trap/pot  fishery  and  to  classify 
this  fishery  as  Category  n. 

Specifically,  this  fishery  would 
combine  the  Category  II  Northeast  trap/ 
pot  fishery,  the  Category  III  Mid- 
Atlantic  mixed  species  trap/pot  fishery, 
and  the  Category  III  U.S.  Mid-Atlantic 
and  Southeast  U.S.  Atlantic  black  sea 
bass  trap/pot  fishery  and  include  any 
other  trap/pot  gear  that  is  not  included 
in  other  trap/pot  fisheries  specifically 
identified  in  the  LOF.  An  estimate  of  the 
number  of  participants  in  the  Atlantic 
mixed  species  trap/pot  fishery  is 
currently  unavailable.  The  marine 
mammal  species  or  stocks  incidentally 
injured  and  killed  in  these  trap/pot 
fisheries  include  the  Western  North 
Atlantic  stock  of  fin  whales,  the  Gulf  of 
Maine  stock  of  humpback  whales,  the 
Canadian  east  coast  stock  of  Minke 
whales,  and  the  Gulf  of  Maine/Bay  of 
Fimdy  stock  of  harbor  porpoise. 

The  Category  I  Northeast/Mid- 
Atlantic  American  lobster  trap/pot 
fishery  and  the  Category  n  Atlantic  blue 
crab  trap/pot  fishery  would  retain  their 
separate  listings  under  the  LOF.  The 
Category  III  Florida  spiny  lobster  trap/ 
pot,  Southeastern  U.S.  Atlantic,  Gulf  of 
Mexico  stone  crab  trap/pot,  and  U.S. 
Mid-Atlantic  eel  trap/pot  fisheries 
would  remain  as  separate  fisheries  in 
Category  III  because  the  operation  of 
these  trap/pot  fisheries  does  not  overlap 
with  right  whale  distribution  and  these 
particular  fisheries  are  not  known  to 
interact  vdth  marine  mammals  except 
on  rare  occasions.  The  Southeastern 
U.S.  Atlantic,  Gulf  of  Mexico  golden 
crab  fishery  woidd  also  remain  a 
separate  fishery  in  Category  ID  because 
this  fishery  is  a  deep  water  fishery  that 
does  not  use  vertical  buoy  lines 
typically  used  in  other  trap/pot 
fisheries. 

Gulf  of  Mexico  Blue  Crab  Trap/Pot 
Fishery 

NMFS  continues  to  monitor 
incidental  mortality  and  serious  injury 
of  marine  mammals  in  the  Gulf  of 
Mexico  blue  crab  trap/pot  fishery. 
Initially,  NMFS  proposed  to  elevate  the 
fishery  to  Category  II  in  the  2001  LOF 
based  on  documented  interactions  with 
Gulf  of  Mexico  stocks  ofbottlenose 
dolphins.  NMFS  will  continue  to 
monitor  this  fishery  while  maintaining 
it  in  Category  ID  in  the  2003  LOF.  Over 


the  next  year,  NMFS  will  work  with  the 
Gulf  States  Marine  Fisheries 
Commission  and  the  National  Sea  Grant 
Extension  Enhancement  Program  to 
improve  data  on  bottlenose  dolphin 
entanglements  and  to  reduce  incidental 
takes  of  bottlenose  dolphins  in  this 
fishery  by  removing  derelict  traps  and 
educating  crabbers.  NMFS  will 
reevaluate  this  fishery  in  the  2004  LOF. 

Gulf  of  Mexico  Gillnet  Fishery 

NMFS  proposes  to  elevate  the  Gulf  of 
Mexico  gillnet  fishery  to  Category  11.  In 
the  2001  LOF  (66  FR  42780,  August  15, 
2001),  NMFS  combined  the  Category  III 
Gulf  of  Mexico  inshore  gillnet.  Gulf  of 
Mexico  coastal  gillnet,  and  Gulf  of 
Mexico  king  and  Spanish  mackerel 
gillnet  fisheries  into  one  fishery  named 
the  "Gulf  of  Mexico  gillnet  fishery." 
NMFS  initially  proposed  to  elevate  this 
fishery  to  Category  11  based  on 
documented  interactions  with  Gulf  of 
Mexico  stocks  of  bottlenose  dolphins. 
Ultimately,  NMFS  decided  to  reevaluate 
the  available  data  and  maintained  the 
fishery  in  Category  III  in  the  2001  LOF. 

Estimates  of  incidental  mortality  and 
serious  injury  of  marine  mammals  in 
this  fishery  are  derived  primarily  fi-om 
stranding  data.  Although  gillnet  effort 
has  been  declining  in  the  Gulf  of 
Mexico,  a  reevaluation  of  stranding  data 
indicates  that  bottlenose  dolphin 
strandings  continue  to  occur  in  areas 
where  gillnet  fishing  occurs.  Because  of 
the  small  population  size  of  some  of  the 
dolphin  stocks  in  the  bays,  sounds,  and 
estuaries  of  the  Gulf  of  Mexico,  the  PBR 
levels  for  these  stocks  are  also  low,  and 
one  interaction  every  few  years  can 
exceed  the  thresholds  for  Tier  I  and 
Category  I  and  II  levels.  Based  on 
analogy  with  other  gillnet  fisheries,  the 
Atlantic  Scientific  Review  Group's 
recommendation  that  NMFS  elevate  all 
gillnet  fisheries  to  at  least  Category  II 
unless  there  is  evidence  to  the  contrary, 
and  the  stranding  data  presented  in  the 
following  Tier  arJaysis,  NMFS  proposes 
to  elevate  the  Gulf  of  Mexico  gillnet 
fishery  to  Category  II.  There  are 
approximately  724  participants  in  this 
fishery.  The  species  or  stocks 
incidentally  injured  and  killed  in  this 
fishery  include  the  Western,  Northern, 
and  Eastern  Gulf  of  Mexico  coastal 
stocks  of  bottlenose  dolphins  and  the 
Gulf  of  Mexico  Bay,  Sound,  and 
Estuarine  stocks  of  bottlenose  dolphins. 
Gulf  of  Mexico  Bay,  Soimd,  and 
Estuarine  stocks  of  bottlenose  dolphins 
have  been  broken  dov«i  into  a  series  of 
smaller  stocks  based  on  geographic  area 
(e.g.,  Charlotte  Harbor,  Mississippi  River 
Delta)  given  information  that  these 
bottlenose  dolphins  exhibit  finely- 
scaled  popidation  structure  and  occiu'  in 


relatively  discrete  communities 
throughout  these  areas.  PBR  levels  have  . 
been  calculated  for  each  smaller  stock 
where  abiuidance  estimates  are 
available. 

Tier  1  Evaluation:  NMFS  reviewed 
data  from  stranded  bottlenose  dolphins 
from  the  Gulf  of  Mexico  that  were 
necropsied  and  examined  for  signs  of 
human  interaction.  Between  1997  and 
2000,  stranding  network  members  in 
Gulf  of  Mexico  states  recovered  39 
bottlenose  dolphins  from  the  Gulf  of 
Mexico  Bay,  Sound,  and  Estuarine 
stocks  (approximately  10  animals  per 
year)  that  died  as  a  residt  of  himian 
interactions.  Of  the  39  animals 
recovered,  up  to  12  showed  evidence 
that  gillnet  interactions  could  have 
caused  the  resulting  mortality.  Of  the  12 
animals  with  signs  of  gillnet  interaction, 
the  cause  of  death  of  5  of  the  animals 
was  clearly  attributable  to  gillnet  gear. 
Therefore,  gillnet  gear  accounted  for  the 
mortality  of  a  minimum  of  1.25  animals 
per  year,  averaged  over  the  4  years  from 
1997  to  2000.  More  specifically,  the  5 
dolphins  were  distributed  in  the 
following^  areas  over  a  period  of  4  years 
from  1997  to  2000:  1  from  Charlotte 
Harbor  (PBR  =  1.5  animals  per  year)  for 
an  annual  mortality  of  17  percent  of  the 
PBR  level;  2  from  Mississippi  Soimd 
(PBR  =13  animals  per  year)  for  an 
annual  mortality  of  4  percent  of  the  PBR 
level;  and  one  each  from  the  Mississippi 
River  Delta  and  Vermillion  Bay,  where 
abundance  estimates,  and  therefore  the 
PBR  levels,  are  unknown  because  no 
dolphins  were  sighted  in  surveys  of 
those  areas.  Incidental  mortality  and 
serious  injury  of  Charlotte  Harbor 
bottlenose  dolphins  in  this  fishery  alone 
exceeds  10  percent  of  the  PBR  level  for 
this  stock.  Therefore,  this  fishery  is 
subject  to  Tier  2  analysis. 

Tier  2  Evaluation:  The  incidental 
mortality  and  serious  injury  of  Charlotte 
Harbor  bottlenose  dolphins  and 
Mississippi  Soimd  bottlenose  dolphins 
in  the  Gulf  of  Mexico  gillnet  fishery 
exceeds  1  percent  of  the  PBR  level,  but 
is  less  than  50  percent  of  the  PBR  level, 
for  each  of  these  marine  mammal  stocks. 
Therefore,  NMFS  proposes  to  elevate 
this  fishery  to  Category  II. 

Mid-Atlantic  Coastal  Gillnet  Fishery 

NMFS  proposes  to  elevate  the  Mid- 
Atlantic  coastal  gillnet  fishery  to 
Category  I  as  justified  by  the  following 
tier  analysis.  Marine  mammal  species 
and  stocks  incidentally  injured  and 
killed  by  this  fishery  include:  the  Gulf 
of  Maine  stock  of  humpback  whales,  the 
Canadian  east  coast  stock  of  Minke 
whales,  the  western  North  Atlantic 
(WNA)  offshore  and  coastal  stocks  of 
bottlenose  dolphin,  the  Gulf  of  Maine/ 
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Bay  of  Fundy  stock  of  harbor  porpoise, 
the  WNA  stock  of  harbor  seals,  the 
WNA  stock  of  harp  seals,  the  WNA 
stocks  of  long-finned  and  short-finned 
pilot  whales,  the  WNA  stock  of  white- 
sided  dolphin,  and  the  WNA  stock  of 
common  dolphin.  There  are 
approximately  655  participants  in  this 
fishery.  The  following  tier  analysis 
supports  elevation  of  this  fishery  to 
Category  I. 

Tier  1  Evaluation:  NMFS'  observer 
program  has  documented  incidental 
mortality  and  serious  injury  of  the  WNA 
coastal  stock  of  bottlenose  dolphins  in 
the  Mid-Atlantic  coastal  gillnet  fishery. 
For  management  purposes,  coastal 
bottlenose  dolphins  have  been  assigned 
to  seven  management  imits  based  on  the 
results  of  genetic,  stable  isotope  ratio, 
photo-identification,  and  telemetry 
studies.  Incidental  mortality  and  serious 
injury  of  the  WNA  coastal  stock  of 
bottlenose  dolphins  across  all  fisheries 
exceeds  10  percent  of  the  PBR  level  for 
this  stock  of  bottlenose  dolphins. 
■Therefore,  this  fishery  is  subject  to  Tier 
2  analysis. 

Tier  2  Evaluation:  Aimual  incidental 
tnortality  and  serious  injury  in  the  Mid- 
Atlantic  coastal  gillnet  fishery  has  been 
estimated  from  observer  coverage.  The 
Mid-Atlantic  coastal  gillnet  fishery 
causes  an  estimated  incidental  mortality 
and  serious  injury  of  233  WNA  coastal 


bottlenose  dolphins  per  year,  which 
exceeds  the  PBR  (171  animals  per  year) 
for  this  stock.  Because  the  annual 
incidental  mortality  and  serious  injury 
in  the  Mid- Atlantic  coastal  gillnet 
fishery  exceeds  50  percent  of  the  PBR 
for  this  stock,  the  fishery  qualifies  for 
reclassification  as  a  Category  I  fishery. 

Addition  of  Fisheries  to  the  LOF 

See  discussion  of  U.S.  Atlantic  Trap/ 
Pot  Mixed  Species  Fishery. 

Removals  of  Fisheries  from  the  LOF 
No  changes  proposed. 

Fishery  Name  and  Organizational 
ChangesNo  changes  proposed. 

Number  of  Vessels/PersonsNo 
changes  proposed. 

List  of  Species  that  are  Incidentally 
Injured  or  Killed 

No  changes  proposed. 
List  of  Fisheries 

The  following  two  tables  list  U.S. 
commercial  fisheries  according  to  their 
assigned  categories  under  section  118  of 
the  MMPA.  The  estimated  number  of 
vessels/participants  is  expressed  in 
terms  of  the  number  of  active 
participants  in  the  fishery,  when 
possible.  If  this  information  is  not 
available,  the  estimated  number  of 
vessels  or  persons  licensed  for  a 


particular  fishery  is  provided.  If  no 
recent  information  is  available  on  the 
number  of  participants  in  a  fishery,  the 
number  from  the  1996  LOF  is  used. 

The  tables  also  list  the  marine 
mammal  species  and  stocks  that  are 
incidentally  killed  or  injured  in  each 
fishery  based  on  observer  data,  logbook 
data,  stranding  reports,  and  fisher 
reports.  This  list  includes  all  species  or 
stocks  known  to  experience  injury  or 
mortality  in  a  given  fishery,  but  also 
includes  species  or  stocks  for  which 
there  are  anecdotal  or  historical,  but  not 
necessarily  ciuxent,  records  of 
interaction.  Additionally,  species 
identified  by  logbook  entries  may  not  be 
verified.  Therefore,  not  all  species  or 
stocks  identified  are  the  reason  for  a 
fishery's  placement  in  a  given  category. 
There  are  a  few  fisheries  that  are  in 
Category  II  that  have  no  recently 
documented  interactions  with  marine 
mammals.  Justifications  for  placement 
of  these  fisheries  are  by  analogy  to  other 
gear  types  that  are  known  to  cause 
mortality  or  serious  injury  of  marine 
mammals,  as  discussed  in  the  final  LOF 
for  1996  (60  FR  67063,  December  28, 
1995). 

Table  1  lists  commercial  fisheries  in 
the  Pacific  Ocean  (including  Alaska); 
Table  2  lists  commercial  fisheries  in  the 
Atlantic  Ocean,  Gulf  of  Mexico,  and 
Caribbean. 


Table  1— List  of  Fisheries  Commercial  Fisheries  in  the  Pacific  Ocean 


Fishery  Description 


Estimated  no.  of 
vessels/  persons 


Marine  mammal  species  and  stocks  incidentally  killed/ 
injured 


Category  I 


GILLNET  FISHERIES: 

CA  angel  shark/halibut  and  other  species  (>3.5  in  mesh)  set  gillnet 

58 

HartxK  porpoise,  central  CA 

Common  dolphin,  short-beaked,  CAADR/WA 

Common  dolphin,  kxig-beaked  CA 

California  sea  Ikki,  U.S. 

Hartxjr  seal,  CA 

Northem  elephant  seal,  CA  breeding 

Sea  otter,  CA 

Category  H 


GILLNET  FISHERIES: 

AK  Bristol  Bay  salmon  drift  gillnet 


AK  Bristol  Bay  salmon  set  gillnet 


AK  Kodiak  salmon  set  gillnet 


AK  MetlakaUa/Annette  Island  salmon  drift  gilinel 


1.903 


1.014 


188 


60 


Steller  sea  lion,  Western  U.S. 

Northem  fur  seal,  Eastern  Pacific 

Hartwr  seal,  Bering  Sea 

Beluga  whale,  Bristol  Bay 

Gray  whale,  Eastem  North  Pacific 

Spotted  seal,  AK 

Pacifk:  white-sided  dolphin.  North  Pacifk; 

Hart)or  seal,  Bering  Sea 

Beluga  whale,  Bnstol  Bay 

Gray  whale,  Eastem  North  Pacific 

Northern  fur  seal,  Eastem  Pacific 

Spotted  seal.  AK 

Haft>or  seal.  GOA 

Harbor  porpoise,  GOA 

Sea  otter,  AK 

None  documented 
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Table  1— List  of  Fisheries  Commercial  Fisheries  in  the  Pacific  Ocean— Continued 


Fishery  Description 



Estimated  no.  of 
vessels/  persons 

Marine  mammal  species  and  stocks  incidentally  killed/ 
injured 

AK  Peninsula/Aleutian  Islands  salmon  drift  gillnet 

164 

Northem  fur  seal,  Eastem  Pacific 

1 

Hartwr  seal,  GOA 

1. 

Hartwr  porpoise,  Bering  Sea 

■ 

Dall's  porpoise,  AK 

AK  Panlnsula/Aleutian  Islands  salmon  set  oillnet  

116 

Steller  sea  lion,  Westem  U.S. 

Hartwr  porpoise,  Bering  Sea 

AK  Prince  William  Sound  salmon  drift  oillnet 

'      541 

Steller  sea  lion,  Westem  U.S. 

Northem  fur  seal,  Eastem  Pacific 
HattKjr  seal,  GOA 

». 

Pacific  white-sided  dolphin.  North  Pacific 
Hartxjr  porpoise,  GOA 
Dall's  porpoise,  AK 
Sea  Otter,  AK 

AK£ 

utheast  salmon  drift  gillnet , 

481 

Steller  sea  lion,  Eastem  U.S. 

Hartxjr  seat.  Southeast  AK 

Pacific  white-sided  dolphin,  North  Pacific 
Hartxjr  porpoise,  Southeast  AK 
Dall's  porpoise,  AK 
Humpback  whale,  central  North  Pacifk: 

AKY 

kiitat  salmon  set  oillnet  •. 

170 

Harbor  seal.  Southeast  AK 

Gray  whale,  Eastem  North  Pacifk: 

CA/OR  tfinesher  shari</swordfishi  drift  gillnet  (>  14  in.  mesh)  

113 

Steller  sea  Iron,  Eastem  U.S. 

Sperm  whale,  C/\/OR/WA 

Dall's  porpoise,  CA/OR/WA 

. 

Northem  Pacifk:  white-skied  dolphin,  CA/OR/WA 
Southern  Pacific  white-skJed  dolphin,  CA/OR/WA    • 
Risso's  dolphin,  CA/OR/WA 
Bottlenose  dolphin,  CA/OR/WA  offshore 
Short-beaked  common  dolphin  C/VOR/WA 
Long-beaked  common  dolphin  CA/OR/WA 
Northem  right-whale  dolphin,  CA/OR/WA 

-    ■ 

Short-tinned  pilot  whale,  CA/OR/WA 

^ 

Baird's  beaked  whale,  CA/OR/WA 

> 

Mesoplodont  beaked  whale,  CA/OR/WA 

, 

Cuvier's  beaked  whale,  CA/OR/WA 

•' 

Pygmy  sperm  wtiale,  CA/OR/WA                  \ 

\ 

Califomia  sea  lion,  U.S. 

Northem  elephant  seal,  CA  breeding 

■' 

Humpback  whale,  C/V/OR/WA-Mexk:o 

Minke  whale,  CA/OR/WA 

Striped  dolphin,  CA/OR/WA 

KHIer  whale,  CA/OR/WA  Pacifk:  coast       "     • 

Northem  fur  seal,  San  Miguel  Island 

CA  yellowtail,  barracuda,  white  seabass,  and  tuna  drift  gillnet  fish- 

24 

None  documented 

ery  (mesh  size  >3.5  inches  and  <14  inches). 

WA 

Puget  Sound  Region  salmon  drift  gillnet  (includes  all  inland 

725 

Harbor  porpoise,  inland  WA 

waters  south  of  US-Canada  trarder  and  eastward  of  tfie  BoniHa- 

Dall's  porpoise,  C/VOR/WA 

Tatoosh  line  Treaty  Indian  fishing  is  excluded). 

Harbor  seal,  WA  inland 

PUR. 

SE  seine  FISHERIES: 

, 

AKS 

outheast  salmon  purse  seine s.... 

416 

Humpback  whale,  central  North  Pacifk: 

CAa 

nchovy,  mackerel,  tuna  purse  seine  

150 

Bottlenose  dolphin,  C/VORMA  offshore 

Califomia  sea  lion,  U.S. 

Hartx)r  seal,  CA 

CAs 

quid  purse  seine  

65 

Short-finned  pilot  whale,  CA/ORAWA- 
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Table  1— List  of  Fisheries  Commercial  Fisheries  in  the  Pacific  Ocean— Continued 


Fishery  Description 


TRAWL  FISHERIES: 

AK  Bering  Sea  and  Aleutian  Islands  Groundlish  Trawl 


AK  miscellaneous  finfish  pair  trawl 
LONGLINE  FISHERIES: 

California  pelagic  longline  

OR  swordfish  floating  longline 

OR  blue  Sharif  floating  longline 


Estimated  no.  of 
vessels/  persons 


157 


30 
2 

1 


Marine  mammal  species  and  stocks  incidentally  killed/ 
injured 


Steller  sea  lion,  Western  U.S. 

Northern  fur  seal,  Eastern  Pacific 

Killer  whale,  Eastem  North  Pacific  resident 

Killer  whale,  Eastem  North  Pacific  transient 

Pacific  white-sided  dolphin.  North  Pacific 

Harbor  porpoise,  Bering  Sea 

Harbor  seal,  Bering  Sea 

Bearded  seal,  AK 

Ringed  seal,  AK 

Spotted  seal,  AK 

Dall's  porpoise,  AK 

Ribbon  seal,  AK 

Northern  elephant  seal,  CA  breeding 

Sea  otter,  AK 

Pacific  walrus,  AK 

Humpback  whale.  Central  North  Pacific 

Humpback  whale,  Western  North  Pacific 

Fin  whale.  Northeast  Pacific 

None  documented 

Califomia  sea  lion 
None  documented 
None  documented 


Category  III 


GILLNET  FISHERIES: 

AK  Cook  Inlet  salmon  drift  gillnet 


AK  Cook  Inlet  salmon  set  gillnet 


AK  Kuskokwim,  Yukon,  Norton  Sound,  Kotzebue  salmon  gillnet 

AK  miscellaneous  finfish  set  gillnet 

AK  Prince  William  Sound  salmon  set  gillnet 

AK  roe  herring  and  food/bait  herring  gillnet  

CA  set  and  drift  gillnet  fisheries  that  use  a  stretched  mesh  size  of 

3.5  in  or  less. 
Hawaii  gillnet  

WA  Grays  Hartror  salmon  drift  gillnet  (excluding  treaty  Tribal  fish- 
ing). 

WA,  OR  hening,  smelt,  shad,  sturgeon,  bottom  fish,  mullet,  perch, 
rockfish  gillnet. 

WA,  OR  lower  Columbia  River  (includes  tributaries)  drift  gillnet 

WA  Willapa  Bay  drift  gillnet 

PURSE  SEINE,  BEACH  SEINE,  ROUND  HAUL  AND  THROW 
NET  FISHERIES: 

AK  MetlakatIa  salmon  purse  seine 

AK  miscellaneous  finfish  beach  seine 

AK  miscellaneous  finfish  purse  seine  

AK  octopus/squid  purse  seine 

AK  roe  herring  and  food/bait  herring  beach  seine 

AK  roe  herring  and  food/bait  herring  purse  seine 

AK  salmon  beach  seine  

AK  salmon  purse  seine  (except  Southeast  Alaska,  which  Is  in  Cat- 
egory II). 

CA  herring  purse  seine  .'. 

CA  sardine  purse  seine 

HI  opelu/akule  net 

HI  purse  seine  

HI  throw  net,  cast  net  ...: 


576 


745 


Steller  sea  lion,  Westem  U.S. 
Harbor  seal,  GOA 
Hartxir  porpoise,  GOA 
Dall's  porpoise,  AK 
Beluga  whale.  Cook  Inlet 
Steller  sea  lion,  Westem  U.S. 
Harbor  seal,  GOA 
HariDor  porpoise,  GOA 
Dall's  porpoise,  AK 
Beluga  whale.  Cook  Inlet 


1,922 

Hart)or  porpoise,  Bering  Sea 

3 

Steller  sea  lion,  Westem  U.S. 

30 

Steller  sea  lion,  Westem  U.S.. 

Harbor  seal,  GOA 

2,034 

None  documented 

341 

None  documented 

115 

Bottlenose  dolphin,  HI 

Spinner  dolphin,  HI 

24 

Hartxjr  seal,  OR/WA  coast 

913 

None  documented 

110 

Califomia  sea  lion,  U.S. 

Hart)or  seal,  OR/WA  coast 

82 

HartMr  seal,  OR/WA  coast 

Northern  elephant  seal,  CA  breeding 

10 

None  documented 

1 

None  documented 

3 

None  documented 

2 

None  documented 

8 

None  documented 

624 

None  documented 

34 

None  documented 

953 

Harbor  seal,  GOA 

100 

Califomia  sea  lion,  U.S. 

Harbor  seal,  CA 

120 

None  documented 

16 

None  documented 

18 

None  documented 

47 

None  documented 
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Table  1— List  of  Fisheries  Commercial  Fisheries  in  the  Pacific  Ocean— Continued 


Fishery  Description 


Estimated  rx).  of 
vessels/  persons 


Marine  mammal  species  and  stocks  incidentally  killed/ 
injured 


WA  (all  species)  beach  seine  or  drag  seine 

WA,  OR  herring,  smelt,  squkJ  purse  seine  or  lampara 

WA  salmon  purse  seine 

WA  salmon  reef  net 
DIP  NET  FISHERIES: 

CA  squid  dip  net „ ., 

WA,  OR  smelt,  herring  dip  net r 

MARINE  AQUACULTURE  FISHERIES: 

CA  salmon  enhancement  rearing  pen  

OR  salmon  ranch  

WA,  OR  salmon  net  pens  

TROLL  FISHERIES: 

AK  North  Pacifk;  halibut,  AK  bottom  fish,  WA,  OR,  CA  albacore, 

groundfish,  t)ottom  fish,  CA  halibut  non-salmonid  troll  fisheries. 
AK  salmon  troll  .'. 

American  Samoa  tuna  troll 

CA/OR/WA  salmon  troll- 

Commonwealth  of  the  Northern  Mariana  Islands  tuna  troll  

Guam  tuna  troll 

HI  net  unclassified  

HI  trolling,  rod  and  reel 

LONGLINE/SET  LINE  FISHERIES: 

AK  Bering  Sea,  Aleutian  Islands  groundfish  longline/set  line  (feder- 
ally regulated  waters,  including  miscellaneous  finfish  and  sable- 
fish). 


AK  Gulf  of  Alaska  groundfish  longline/set  line  (federally  regulated 
waters,  including  miscellaneous  finfish  and  sablefish). 

AK  halibut  longline/set  line  (State  and  Federal  waters) 

AK  octopus/squid  longline 

AK  state-managed  waters  groundfish  longline/setline  (including  sa- 
blefish, rockfish,  and  miscellaneous  finfish). 

HI  swordfish,  tuna,  billfish,  mahi  mahi,  wahoo,  oceanic  sharks 
longline/set  line. 


235 
130 
440 
53 

115 
119 

>1 
1 
14 


1,530  (330  AK) 
2,335 

<50 

4,300 
50 
50 
106 

1,795 

148 


1,030 


3,079 

7 
731 

140 


WA,  OR,  CA  groun(;lfish,  bottomfish  longline/set  line 

WA,  OR  North  Pacific  halibut  longline/set  line 

TRAWL  FISHERIES: 

AK  food/bait  herring  trawl 

AK  Gulf  of  Alaska  groundfish  trawl 


367 
350 

3 
145 


AK  miscellaneous  finfish  otter  or  beam  trawl 

AK  shrimp  otter  trawl  and  beam  trawl  (statewkJe  and  Cook  Inlet)  ... 
AK  state-managed  waters  of  Cook  Inlet,  Kachemak  Bay,  Prince 

William  Sound,  Southeast  AK  groundfish  trawl 
WA,  OR,  CA  groundfish  trawl  


6 
58 

2 

585 


WA,  OR,  CA  shrimp  trawl  

POT,  RING  NET,  AND  TRAP  FISHERIES: 
AK  Bering  Sea,  Gulf  of  Alaska  finfish  pot  .. 


AK  crustacean  pot 


300 
314 

1,852 


None  documented 
None  documented 
None  documented 
None  documented 

None  documented 
None  documented 

None  documented 
None  documented 
Califomia  sea  lion,  U.S. 
Hartx>r  seal,  WA  inland  waters 

None  documented 

Steller  sea  lion,  Western  U.S. 
Steller  sea  lion,  Eastern  U.S. 
None  documented 
None  documented 
None  documented 
None  documented 
None  documented 
None  documented 

Northern  elephant  seal,  CA  breeding 

Killer  whale,  Eastern  North  Pacific  reskJent 

Killer  whale,  transient 

Steller  sea  lion,  Westem  U.S. 

Pacific  white-sided  dolphin,  North  Pacifk: 

Dall's  porpoise,  AK 

Hari3or  seal,  Bering  Sea 

Steller  sea  lion,  Westem  U.S. 

Hart)or  seal.  Southeast  AK 

Northem  elephdht  seal,  CA  breeding 

Steller  sea  lion.  Westem  U.S. 

None  documented 

None  documented 

Humpback  whale,  Central  North  Pacific 

False  killer  whales,  HI 

Risso's  dolphin,  HI 

Bottlenose  dolphin,  HI 

Spinner  dolphin,  HI 

Short-finned  pilot  whale,  HI 

Sperm  whale,  HI 

None  documented 

None  documented 

None  documented 

Steller  sea  lion,  Westem  U.S. 

Northem  fur  seal,  Eastern  Pacific 

Harbor  seal,  GOA 

Dall's  porpoise,  AK 

Northem  elephant  seal,  CA  breeding 

Fin  whale,  Northeast  Pacific 

Norie  documented 

None  documented 

None  documented 

« 

Steller  sea  lion,  Westem  U.S. 

Northem  fur  seal.  Eastern  Pacific 

Pacifk:  white-sided  dolphin,  central  North  Pacifk: 

Dall's  porpoise,  CA/OR/WA 

Califomia  sea  lion,  U.S. 

Hartx)r  seal,  OR/WA  coast 

None  documented 

Harbor  seal,  GOA 

Hartx>r  seal,  Bering  Sea 

Sea  otter,  AK 

Hartx>r  porpoise,  Souttieast  AK 
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Table  1— List  of  Fisheries  Commercial  Fisheries  in  the  Pacific  Ocean— Continued 


Fishery  Description 


AK  octopus/squid  pot 

AK  snail  pot  

CA  lobster,  prawn,  shrimp,  rock  crab,  fish  pot 

OR,  CA  hagfish  pot  or  trap 

WA,  OR,  CA  crab  pot ; 

WA.  OR,  CA  sablefish  pot 

WA,  OR  shrimp  pot  &  trap  

HI  crab  trap 

HI  fish  trap  

HI  lobster  trap 

HI  shrimp  trap 

HANDLINE  AND  JIG  FISHERIES: 

AK  miscellaneous  finfish  handline  and  mechanical  jig  

AK  North  Pacific  halibut  handline  and  mechanical  jig  

AK  octopus/squid  handline 

American  Samoa  bottomfish  

Commonwealth  of  the  Northern  Mariana  Islands  bottomfish 

Guam  bottomfish  

HI  aku  boat,  pole  and  line  

HI  deep  sea  Ijottomfish  

Hi  inshore  handline 

HI  tuna  


Estimated  no.  of    I  Marine  mammal  species  and  stocks  incidentally  killed/ 
vessels/  persons  injured 


WA  groundfish,  bottomfish  jig 

HARPOON  FISHERIES: 

CA  swordfish  harpoon  

POUND  NET/WEIR  FISHERIES: 

AK  herring  spawn  on  kelp  pound  net 

AK  Southeast  herring  roe/food/bait  pound  net 

WA  herring  brush  weir 

BAIT  PENS: 

WA/OR/CA  bait  pens 

DREDGE  FISHERIES: 

Coastwide  scallop  dredge ^ 

DIVE,  HAND/MECHANICAL  COLLECTION  FISHERIES: 

AK  abalone  

AK  clam  

WA  herring  spawn  on  kelp 

AK  dungeness  crab  

AK  herring  spawn  on  kelp  

AK  urchin  and  other  fish/shellfish 

CA  abalone 

CA  sea  urchin 

HI  coral  diving 

HI  fish  pond  

HI  handpick 

HI  lobster  diving 

HI  squiding,  spear 

WA,  CAkelp  

W/VOR  sea  urchin,  other  clam,  octopus,  oyster,  sea  cucumber, 

scallop,  ghost  shrimp  hand,  dive,  or  mechanical  collection. 

WA  shellfish  aquaculture 

COMMERCIAL     PASSENGER     FISHING     VESSEL     (CHARTER 

BOAT)  FISHERIES: 

AK,  WA,  OR,  CA  commercial  passenger  fishing  vessel 

HI  "other" 

LIVE  FINFISH/SHELLFISH  FISHERIES: 

CA  finfish  and  shellfish  live  trap/hook-and-line  


72 

None  documented 

2 

None  documented 

608 

Sea  otter,  CA 

25 

None  documented 

1,478 

None  documented 

176 

None  documented 

254 

None  documented 

22 

None  documented 

19 

None  documented 

15 

Hawaiian  monk  seal 

5 

None  documented 

100 

None  documented 

93 

None  documented 

.        2 

None  documented 

<50 

None  documented 

<50 

None  documented 

<50 

None  documented 

54 

None  docunjented 

434 

Hawaiian  monk  seal 

650 

Bottlenose  dolphin,  HI 

144 

Rough-toothed  dolphin 

Bottlenose  dolphin,  HI 

Hawaiian  monk  seal 

679 

None  documented 

228 

None  documented 

452 

None  documented 

3 

None  documented 

1 

None  documented 

13 

None  documented 

108(12  AK) 

None  documented 

1 

None  documented 

156 

None  documented 

4 

None  documented 

3 

None  documented 

363 

None  documented 

471 

None  documented 

111 

None  documented 

583 

None  documented 

2 

None  documented 

10 

None  documented 

135 

None  documented 

6 

None  documented 

267 

None  documented 

4 

None  documented 

637 

None  documented 

684 

None  documented 

.000  (1,107  AK) 

None  documented 

114 

None  documented 

93 

None  documented 

HI 


List  of  Abbreviations  Used  in  Table  1 :  AK--Alaska;  CA--California;  GOA--  Gulf  of  Alaska;  Hl--Hawaii;  OR--Oregon;  WA--Washington. 
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Table  2— List  of  Fisheries  Commercial  Fisheries  in  the  Atlantic  Ocean,  Gulf  of  Mexico,  and  Caribbean 


Fishery  Description 


Estimated  #  of 
vessels/persons 


Category  I 


GILLNET  FISHERIES: 
Mid-Atlantic  coastal  gillnet 


Norttieast  sink  gillnet 


>655 


341 


-^. 


\ 


LONGLINE  FISHERIES: 

Atlantic  Ocean,  Caribbean,  Gulf  of  Mexico  large  pelagics  longline  .. 


<200 


TRAP/POT  FISHERIES: 
Northeast/Mid-Atlantic  American  lobster  trap/pot 


TRAWL  FISHERIES: 

Atlantic  squid,  mackerel,  butterfish  trawl 


13,000 


620 


Category  II 


Marine  mammal  species  and  stocks  incidentally  in- 
jured and  killed 


GILLNET  FISHERIES: 

Gulf  of  Mexico  gillnet 

North  Carolina  inshore  gillnet 

Northeast  anchored  float  gillnet 

1 1  s 

Northeast  drift  gillnet 

Southeast  Atlantic  gillnet 


724 


94 
133 


unknown 
779 


Humpback  whale.  Gulf  of  Maine 

Minke  whale,  Canadian  east  coast 

Bottlenose  dolphin,  WNA  offshore 

Bottlenose  dolphin,  WNA  coastal 

Harbor  porpoise,  GME/BF 

Hart)or  seal,  WNA 

Harp  seal,  WNA 

Long-finned  pilot  whale,  WNA 

Short-finned  pilot  whale,  WNA 

White-sided  dolphin,  WNA 

Common  dolphin,  WNA 

North  Atlantic  nght  whale,  WNA 

Humpback  whale,  WNA 

Minke  whale,  Canadian  east  coast    , 

Killer  whale,  WNA 

White-sided  dolphin,  WNA 

Bottlenose  dolphin,  WNA  offshore 

Hartx)r  porpoise.  GME/BF 

Hartor  seal,  WNA 

Gray  seal.  WNA 

Common  dolphin,  WNA 

Fin  whale,  WNA 

Spotted  dolphin,  WNA 

False  killer  whale,  WNA 

Harp  seal,  WNA 

Humpback  whale,  WMA 

Minke  whale,  Canadian  east  coast 

Risso's  dolphin,  WNA 

Long-finned  pilot  whale,  WNA 

Short-finned  pilot  whale,  WNA 

Common  dolphin,  WNA 

Atlantic  spotted  dolphin,  WNA 

Pantropical  spotted  dolphin,  WNA 

Striped  dolphin,  WNA 

Bottlenose  dolphin,  WNA  offshore 

Bottlenose  dolphin,  GMX  Outer  Continental  Shelf 

Bottlenose  dolphin,  GMX  Continental  Shelf  Edge  and 

Slope 
Atlantic  spotted  dolphin.  Northern  GMX 
Pantropical  spotted  dolphin,  Northem  GMX 
Risso's  dolphin,  Northem  GMX  , 

Harbor  porpoise,  GME/BF 

North  Atlantic  right  whale,  WNA 

Humpback  whale,  WNA 

Fin  whale,  WNA 

Minke  whale,  Canadian  east  coast 

Hartor  seal,  WNA 

Common  dolphin,  WNA 
Risso's  dolphin,  WNA 
Long-finned  pilot  whale,  WNA 
Short-finned  pilot  whale,  WNA 
White-sided  dolphin,  WNA 


Bottlenose  dolphin.  Western  GMX  coastal 

Bottlenose  dolphin,  Northem  GMX  coastal 

Bottlenose  dolphin.  Eastern  GMX  coastal 

Bottlenose  dolphin,  GMX  Bay,  Sound,  and  Estuarine 

Bottlenose  dolphin,  WNA  coastal 

Humpback  whale,  WNA 

White-sided  dolphin,  WNA 

Harbor  seal,  WNA 

None  documented 

Bottlenose  dolphin,  WNA  coastal 
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Table  2— List  of  Fisheries  Commercial  Fisheries  in  the  Atlantic  Ocean,  Gulf  of  Mexico,  and  Caribbean— 

Continued 


Fishery  Description 

Estimated  #  of 
vessels/persons 

Marine  mammal  species  and  stocks  incidentally  in- 
jured and  killed 

Southeastern  U.S.  Atlantic  Sharif  gillnet 

TRAWL  FISHERIES: 

Atlantic  herring  midwater  trawl  (including  pair  trawl)  

12 

17 
>16,000 
unknown 

50 

25 
33 
13 
187 

Bottlenose  dolphin,  WNA  coastal 
North  Atlantk;  right  whale,  WNA 
Atlantic  spotted  dolphin,  WNA 

Hartrarseal  WNA 

TRAP/POT  FISHERIES: 

Atlantic  blue  crab  trap/pot 

Bottlenose  dolphin,  WNA  coastal 
West  Indian  manatee,  FL 
Fin  whale  WNA 

Atlantic  mixed  species  trap/pot 

PURSE  SEINE  FISHERIES: 

Gulf  of  Mexico  menhaden  purse  seine  

HAUL/BEACH  SEINE  FISHERIES: 

Mid-Atlantic  haul/beach  seine  

North  Carolina  long  haul  seine 

STOP  NET  FISHERIES: 

North  Carolina  roe  mullet  stop  net 

Humback  whale,  Gule  of  Maine 
Minke  whale,  Canadian  east  coast 
Harbor  porpoise,  GME/BF 

Bottlenose  dolphin.  Western  GMX  coastal 
Bottlenose  dolphin.  Northern  GMX  coastal 

Bottlenose  dolphin,  WNA  coastal 
Hartxjr  porpoise,  GME/BF 
Bottlenose  dolphin,  WNA  coastal 

Bottlenose  dolphin,  WNA  coastal 

Bottlenose  dolphin,  WNA  coastal 

POUND  NET  FISHERIES: 

Virginia  pound  net  

Category  III 


GILLNET  FISHERIES: 
Caribbean  gillnet 


Chesapeake  Bay  inshore  gillnet 
Delaware  Bay  inshore  gillnet 


Long  Island  Sound  inshore  gillnet 


Rhode  Island,  southem  Massachusetts  (to  Monomoy  Island),  and 
New  Yori<  Bight  (Raritan  and  Lower  New  York  Bays)  inshore 
gillnet. 

TRAWL  FISHERIES: 

Calico  scallops  trawl 

Crab  trawl  • 

Georgia,  South  Carolina,  Maryland  whelk  trawl 

Gulf  of  Maine,  Mid-Atlantk:  sea  scallop  trawl 

Gulf  of  Maine  northern  shrimp  trawl 

Gulf  of  Mexico  butterfish  trawl 

Gulf  of  Mexico  mixed  species  trawl  

Mid-Atlantic  mixed  species  trawl  

North  Atlantic  bottom  trawl  


Southeastern  U.S.  Atlantic,  Gulf  of  Mexico  shrimp  trawl 

U.S.  Atlantic  monkfish  trawl  

MARINE  AQUACULTURE  FISHERIES: 

Finfish  aquaculture  

Shellfish  aquaculture 

PURSE  SEINE  FISHERIES: 

Gulf  of  Maine  Atlantic  herring  purse  seine 

Gulf  of  Maine  menhaden  purse  seine 

Florida  west  coast  sardine  purse  seine  

Mid-Atlantic  menhaden  purse  seine 

U.S.  Atlantic  tuna  purse  seine 

U.S.  Mid-Atlantic  hand  seine , 


>991 

45 
60 


20 


32 


12 
400 

25 
215 
320 

2 

20 

>1,000 

1,052 


>18,000 
unknown 

48 
unknown 

30 


50 
10 
22 

unknown 
>250 


Dwart  sperm  whale,  WNA 
West  Indian  manatee,  Antillean 
Harbor  porpoise,  GME/BF 
Humpback  whale,  WNA 
Bottlenose  dolphin,  WNA  coastal 
Hartjor  porpoise,  GME/BF 
Humpback  whale,  WNA 
Bottlenose  dolphin,  WNA  coastal 
Hartjor  porpoise,  GME/BF 
Humpback  whale,  WNA 
Bottlenose  dolphin,  WNA  coastal 
Hartjor  porpoise,  GME/BF 

None  documented 

None  documented 

None  documented 

None  documented 

None  documented 

Atlantic  spotted  dolphin,  Eastem  GMX 

Pantropical  spotted  dolphin,  Eastem  GMX 

None  documented 

None  documented 

Long-finned  pilot  whale,  WNA 

Short-finned  pilot  whale,  WNA 

Common  dolphin,  WNA 

White-sided  dolphin,  WNA 

Striped  dolphin,  WNA 

Bottlenose  dolphin,  WNA  offshore 

Bottlenose  dolphin,  WNA  coastal 

Common  dolphin,  WNA 

Hart)or  seal,  WNA 
None  documented 

Hartx)r  porpoise,  GME/BF 

Hartx>r  seal,  WNA 

Gray  seal,  WNA 

None  documented 

Bottlenose  dolphin,  Eastem  GMX  coastal 

Bottlenose  dolphin,  WNA  coastal 

Humpback  whale,  WNA 

None  documented 

None  documented 
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Table  2— List  of  Fisheries  Commercial  Fisheries  in  the  Atlantic  Ocean,  Gulf  of  Mexico,  and  Caribbean— 

Continued  ♦ 


Fishery  Description 


LONGLINE/HOOK-AND-LINE  FISHERIES: 

Gulf  of  Maine  tub  trawl  groundfish  bottom  longline/  fiook-and-line 


Gulf  of  Maine,  U.S.  Mid-Atlantic  tuna,  shark,  swordfish  hook-and- 
line/harpoon. 

Southeastern  U.S.  Atlantic,  Gulf  of  Mexico,  and  Caribbean  snap- 
per-grouper and  other  reef  fish  Ixjttom  longline/hook-ahd-line. 

Southeastern  U.S.  Atlantic,  Gulf  of  Mexico  shark  bottom  longline/ 
hook-and-line. 

Southeastem  U.S.  Atlantic,  Gulf  of  Mexkx),  U.S.  Mid-Atlantic  pe- 
lagic hook-and-line/harpoon. 

TRAP/POT  FISHERIES 

Caribbean  mixed  species  trap/pot 

Caribbean  spiny  lobster  trap/pot 

Florida  spiny  lobster  trap/pot - 

Gulf  of  Mexico  blue  crab  trap/pot 


Estimated  #  of 
vessels/persons 


Gulf  of  Mexico  mixed  species  trap/pot 

Southeastem  U.S.  Atlantic,  Gulf  of  Mexico  golden  crab  trap/pot 
Southeastem  U.S.  Atlantic,  Gulf  of  Mexico  stone  crab  trap/pot  .. 

U.S.  Mid-Atlantic  eel  trap/pot  

STOP  SEINE/WEI R/POUND  NET  FISHERIES: 

Gulf  of  Maine  hen^ing  and  Atlantic  mackerel  stop  seine/weir  


46 

26,223 

>5,000 
124 

i 

1,446 


>501 
>197 
2,145 
4,113 


unknown 

10 

4,453 

>700 

50 


U.S.  Mid-Atlantic  crab  stop  seine/weir  

U.S.  Mid-Atlantic  mixed  species  stop  seine/weir/  pound  net  (except 
the  North  Carolina  roe  mullet  stop  net). 

DREDGE  FISHERIES: 

Gulf  of  Maine  mussel  

Gulf  of  Maine,  U.S.  Mid-Atlantic  sea  scallop  dredge 

U.S.  Mid-Atlantic/Gulf  of  Mexico  oyster  

U.S.  Mid-Atlantic  offshore  surf  clam  and  quahog  dredge 

HAUL/BEACH  SEINE  FISHERIES: 

Caribbean  haul/beach  seine 

Gulf  of  Mexico  haul/beach  seine •.• 

Southeastern  U.S.  Atlantic,  haul/beach  seine 

DIVE,  HAND/MECHANICAL  COLLECTION  FISHERIES: 

Atlantk:  Ocean,  Gulf  of  Mexico,  CaritJliean  shellfish  dive,  hand/me- 
chanical collection. 

Gulf  of  Maine  urchin  dive,  hand/mechanical  collection 

Gulf  of  Mexico,  Southeast  Atlantic,  Mid-Atlantic,  and  Caribbean 

C3St  n6t 
COMMERCIAL    PASSENGER    FISHING    VESSEL    (CHARTER 

BOAT)  FISHERIES: 
Atlantk:  Ocean,  Gulf  of  Mexkx),  Caribbean  commercial  passenger 

fishing  vessel.  , 


2,600 
751 


>50 

233 

7.000 

100 

15 

unkrwwn 

25 

20,000 

>50 
unknown 


4,000 


Marine  mammal  species  and  stocks  incidentally  in- 
jured and  killed 


Hart)or  seal,  WNA 
Cray  seal,  Northwest  North  Atlantk: 
Humpback  whale,  WNA 
Humpback  whale,  WNA 

None  documented 

None  documented 

None  documented 


None  documented 

None  documented 

Bottlenose  dolphin.  Eastern  Gulf  of  Mexico  coastal 

Bottlenose  dolphin,  Western  GMX  coastal 

Bottlenose  dolphin.  Northern  GMX  coastal 

Bottlenose  dolphin,  Eastern  GMX  coastal 

Bottlenose  dolphin,  GMX  Bay,  Sound,  &  Estuarine 

West  Indian  manatee,  FL 

None  documented 

None  documented 

None  documented 

None  documented 

North  Atlantic  right  whale,  WNA 

Humpback  whale,  WNA 

Minke  whale,  Canadian  east  coast 

Hartx)r  porpoise,  GME/BF 

Hartx>r  seal,  WNA 

Gray  seal,  Northwest  North  Atlantic 

None  documented 

None  documented 


None  documented 
None  documented 
None  documented 
None  (Jocumented 

West  Indian  manatee,  Antillean 
None  documented 
None  documented 

None  documented 

None  documented 
None  documented 


None  documented 


List  of  Abbreviations  Used  in  Table  2:  FL-Florida;  GA~Georgia,  GME/BF~  Gulf  of 
lina;  SC-  South  Carolina;  TX-Texas;  WNA~Westem  North  Atlantic. 


Maine/Bay  of  Fundy;  GMX-Gulf  of  Mexico;  NC-North  Caro- 


^ 


assification 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 


convenience,  the  factual  basis  leading  to 
the  certification  is  repeated  below. 
Under  existing  regulations,  all  fishers 
participating  in  Category  I  or  II  fisheries  must 
register  under  the  MMPA,  obtain  an 
Authorization  Certificate,  and  pay  a  fee  of 
$25.  The  Authorization  Certificate  authorizes 
the  taking  of  marine  mammals  incidental  to 
commercial  fishing  operations.  NMFS  has 
estimated  that  approximately  40,000  fishing 


vessels  operate  in  Category  I  or  II  fisheries, 
and  therefore,  are  required  to  register. 
However,  registration  has  been  integrated 
with  existing  state  or  Federal  registration 
programs  for  the  majority  of  these  fisheries~so 
that  the  majority  of  fishers  do  not  need  to 
register  separately  imder  the  MMPA. 
Currently,  approximately  5,800  fishers 
register  directly  with  NMFS  under  the 
MMPA  authorization  program. 
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An  additional  935  fishers  would  be  eligible 
to  register  as  a  result  of  this  proposed  rule. 
However,  these  fishers  may  already 
participate  in  Category  I  or  II  fisheries  for 
which  they  currently  register  under  the 
MMPA  or  participate  in  Federal  or  state 
fisheries  with  integrated  registration 
programs,  such  as  fisheries  in  Alaska,  and 
therefore,  would  not  be  required  to  register 
separately  under  the  MMPA  or  pay  an 
additional  S25  registration  fee.  Fisheries  that 
this  rule  proposes  to  elevate  to  Category  II 
and  whose  participants  would  be  required  to 
register  include  the  Alaska  Bering  Sea  and 
Aleutian  Islands  Groundfish  Trawl  fishery 
(157  participants)  and  the  Gulf  of  Mexico 
gillnet  fishery  (724  participants).  Addition  of 
the  California  yellowtail,  barracuda,  white 
seabass,  tuna  drift  gillnet  fishery  (mesh  size 
>  3.5  in.  and  <  14  in.)  to  the  LOF  as  a 
Category  II  fishery  would  require  24 
additional  participants  to  register.  Addition 
of  the  Atlantic  mixed  species  trap/pot  fishery 
to  the  LOF  as  a  Category  II  fishery,  which 
involves  combining  the  Northeast  trap/pot 
fishery  (already  Category  II),  the  Mid- Atlantic 
mixed  species  trap/pot  fishery,  and  the  U.S. 
Mid-Atlantic  and  Southeast  U.S.  Atlantic 
black  seabass  trap/pot  fishery  would  require 
at  least  an  additional  30  participants  to 
register  since  it  would  require  elevating  the 
Mid-Atlantic  mixed  species  trap/pot  fishery 
(number  of  participants  unknown)  and  the 
U.S.  Mid-Atlantic  and  Southeast  U.S. 
Atlantic  black  seabass  trap/pot  fishery  (30 
participants)  to  Category  II. 

Though  this  rule  affects  a  substantial 
number  of  small  entities,  the  $25 
registration  fee,  with  respect  to 
anticipated  revenues,  is  not  considered 
a  significant  economic  impact.  As  a 
result  of  this  certification,  an  initial 
regulatory  flexibility  analysis  was  not 
prepared. 

Tnis  proposed  rule  contains 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  collection  of  information  for  the 
registration  of  fishers  under  the  MMPA 
has  been  approved  by  the  OMB  under 
OMB  control  number  0648-0293  (0.25 
hours  per  report  for  new  registrants  and 
0.15  hours  per  report  for  renewals).  The 
requirement  for  reporting  marine 
mammal  injuries  or  moralities  has  been 
approved  by  OMB  under  OMB  control 
number  0648-0292  (0.15  hours  per 
report).  These  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  reporting 
burden  estimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  burden,  to 
NMFS  and  OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 


collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

An  environmental  assessment  (EA) 
was  prepared  under  the  National 
Environmental  Policy  Act  (NEPA)  for 
regulations  to  implement  section  118  of 
the  MMPA  (1995  EA).  The  1995  EA 
concluded  that  implementation  of  those 
regulations  would  not  have  a  significant 
impact  on  the  human  environment.  This 
proposed  rale  would  not  make  any 
significant  change  in  the  management  of 
reclassified  fisheries,  and  therefore,  this 
proposed  nde  is  not  expected  to  change 
the  analysis  or  conclusion  of  the  1995 
EA.  If  NMFS  takes  a  management 
action,  for  example,  through  the 
development  of  a  Take  Reduction  Plan 
(TRP),  NMFS  will  first  prepare  an 
environmental  document  as  required 
under  NEPA  specific  to  that  action. 

This  proposed  rule  will  not  affect 
species  listed  as  threatened  or 
endangered  under  the  Endangered 
Species  Act  (ESA)  or  their  associated 
critical  habitat.  The  impacts  of 
numerous  fisheries  have  been  analyzed 
in  various  biological  opinions,  and  this 
proposed  rale  will  not  affect  the 
conclusions  of  those  opinions.  The 
classification  of  fisheries  on  the  LOF  is 
not  considered  to  be  a  management 
action  that  would  adversely  affect 
threatened  or  endangered  species.  If 
NMFS  takes  a  management  action,  for 
example,  through  the  development  of  a 
TRP,  NMFS  would  conduct  consultation 
under  section  7  of  the  ESA  for  that 
action. 

This  proposed  rale  will  have  no 
adverse  impacts  on  marine  mammals 
and  may  have  a  positive  impact  on 
marine  mammals  by  improving 
knowledge  of  marine  mammals  and  the 
fisheries  interacting  with  marine 
mammals  through  information  collected 
from  observer  programs  or  take 
reduction  teams. 

This  proposed  rule  will  not  affect  the 
land  or  water  uses  or  natural  resoiuces 
of  the  coastal  zone,  as  specified  under 
section  307  of  the  Coastal  Zone 
Management  Act. 

Dated:  January  03,  2003. 
William  T.  Hogarth, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  03-523  Filed  1-9-03;  8:45  am) 

BILIJNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  0211 1 3274-2274-01 ;  I.D. 
031 501  A] 

RIN  0648-AO79 

Atlantic  Highly  Migratory  Species; 
Exempted  Fishing  Activities: 
Reopening  of  Comment  Period 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  NMFS  is  reopening  the 
deadline  for  filing  comments  on  the 
proposed  rale  published  December  6, 
2002,  which  would  modify  existing 
exempted  fishing  regulations  for 
Atlantic  highly  migratory  species 
(HMS).  Comments  are  currently  due  to 
be  filed  by  5  p.m.  eastern  standard  time, 
on  January  6,  2003.  The  comment 
period  is  being  reopened  to  comply  with 
requests  submitted  by  a  number  of 
constituents  who  potentially  could  be 
affected  by  the  proposed  nde. 

DATES:  The  effective  data  for  reopening 
the  comment  period  is  January  10,  2003 
through  March  17,  2003.  Comments 
must  be  received  by  5  p.m.  eastern 
standard  time,  on  March  17,  2003. 
ADDRESSES:  Written  comments  on  the 
proposed  rale  should  be  submitted  to 
Christopher  Rogers,  Chief,  Highly 
Migratory  Species  Management  Division 
(F/SFl),  Office  of  Sustainable  Fisheries, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910.  Comments  also  may 
be  sent  via  facsimile  (fax)  to  301-713- 
1917.  Comments  regarding  the 
collection-of-information  requirement 
contained  in  this  proposed  rale  shoidd 
be  sent  to  the  Highly  Migratory  Species 
Management  Division  (F/SFl),  1315 
East-West  Highway,  Silver  Spring,  MD 
20910,  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503  (Attention: 
NOAA  Desk  Officer).  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  internet. 

FOR  FURTHER  INFORMATION  CONTACT:  Sari 
Kiraly  or  Heather  Stirratt  at  301-713- 
2347,  fax  301-713-1917,  e-mail 
Sari.Kiraly@noaa  .gov. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  published  on 
December  6,  2002  (67  FR  72629). 
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Subsequently,  a  public  hearing  was  held 
on  December  17,  2002,  in  Orlando, 
Florida.  At  the  public  hearing  and  in 
written  correspondence  a  number  of 
constituents  who  potentially  could  be 
affected  by  the  proposed  rule  requested 


that  the  comment  period  be  extended. 
This  is  to  allow  more  time  for  preparing 
conunents  in  response  to  the  proposed 
rule.  To  that  effect,  the  comment  period 
is  reopened  imtil  March  17,  2003. 


Dated:  January  6,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-520  Filed  1-9-03;  8:45  am] 
BILLING -CODE  3510-22-S 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  tlie  Secretary 
[Docket  No.  03-001-1] 

Declaration  of  Extraordinary 
Emergency  Because  of  Exotic 
Newcastle  Disease 

Exotic  Newcastle  disease  (END)  has 
been  confirmed  in  the  State  of 
California.  The  disease  has  been 
confirmed  in  backyard  poultry,  which 
are  raised  on  private  premises  for 
hobby,  exhibition,  and  personal 
consumption,  and  in  commercial 
poultry. 

END  is  a  contagious  and  fatal  viral 
disease  affecting  domestic,  wild,  and 
caged  poultry  and  birds.  It  is  one  of  the 
most  infectious  diseases  of  poultry  in 
the  world,  and  is  so  virulent  that  many 
birds  die  without  showing  any  clinical 
signs.  A  death  rate  of  almost  100  percent 
can  occur  in  unvaccinated  poultiy 
flocks.  END  can  infect  and  cause  death 
even  in  vaccinated  poultry.  This  disease 
in  poultry  and  birds  is  characterized  by 
respiratory  signs  accompanied  by 
nervous  manifestations,  gastrointestinal 
lesions,  and  swelling  of  the  head. 

END  is  spread  primarily  through 
direct  contact  between  healthy  birds  or 
poultry  and  the  bodily  discharges  of 
infected  birds  or  poultry.  Within  an 
infected  flock,  END  is  transmitted  by 
direct  contact,  contaminated  feeding 
and  watering  equipment,  and  aerosols 
produced  by  coughing,  gasping,  and 
other  respiratory  disturbances. 
Dissemination  between  flocks  over  long 
distances  is  often  due  to  movement  of 
contaminated  equipment  and  service 
personnel,  such  as  vaccination  crews. 
Movement  of  carrier  birds  and  those  in 
an  incubating  stage  accounts  for  most  of 
the  outbreaks  in  the  pet  bird  industry. 

The  existence  of  END  in  California 
represents  a  threat  to  the  U.S.  poultry 
and  bird  industries.  It  constitutes  a  real 
danger  to  the  national  economy  and  a 
potential  serious  burden  on  interstate 


and  foreign  commerce.  The  Department 
has  reviewed  the  measures  being  taken 
by  California  to  control  and  eradicate 
END  and  has  consulted  with  the 
appropriate  State  Government  and 
Indian  tribal  officials  in  California. 
Based  on  such  review  and  consultation, 
the  Department  has  determined  that  the 
measures  being  taken  by  the  State  are 
inadequate  to  control  or  eradicate  END. 
Therefore,  the  Department  has 
determined  that  an  extraordinary 
emergency  exists  because  of  END  in 
California. 

This  declaration  of  extraordinary 
emergency  authorizes  the  Secretary  to 

(1)  hold,  seize,  treat,  apply  other 
remedial  actions  to,  destroy  (including 
preventative  slaughter),  or  otherwise 
dispose  of,  any  animal,  article,  facility, 
or  means  of  conveyance  if  the  Secretary 
determines  the  action  is  necessary  to 
prevent  the  dissemination  of  END  and 

(2)  prohibit  or  restrict  the  movement  or 
use  within  the  State  of  California,  or  any 
portion  of  the  State  of  California,  of  any 
animal  or  article,  means  of  conveyance, 
or  facility  if  the  Secretary  determines 
that  the  prohibition  or  restriction  is 
necessary  to  prevent  the  dissemination 
of  END.  The  appropriate  State 
Government  and  Indian  tribal  officials 
in  California  have  been  informed  of 
these  facts. 

Effective  Date:  This  declaration  of 
extraordinary  emergency  shall  become 
effective  January  6,  2003. 

Ann  M.  Veneman, 

Secretary  of  Agriculture. 

[FR  Doc.  03-492  Filed  1-9-03;  8:45  am) 

BILUNO  COOE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tehama  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Tehama  County  Resource 
Advisory  Committee  (RAC)  will  meet  in 
Red  Bluff,  California.  Agenda  items  to 
be  covered  include:  (1)  Introductions, 
(2)  Approval  of  Minutes,  (3)  Public 
Conmient,  (4)  Chairman  Report,  (5) 
Status  of  Project  Proposals,  (6)  Update 
on  Approved  Projects,  (7)  Follow  Up 
Presentation/Sunflower  CRMP  (8) 


General  Discussion,  (9)  House 
Committee  Report. 
DATES:  The  meeting  will  be  held  on 
January  9,  2003  from  9  a.m.  and  end  at 
approximately  12  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Lincoln  Street  School,  Conference 
Room  A,  1135  Lincoln  Street,  Red  Bluff, 
CA.  Individuals  wishing  to  speak  or 
propose  agenda  items  must  send  their 
names  and  proposals  to  Jim  Giachino, 
DFO  825  N.  Humboldt  Ave.,  Willows. 
CA  95988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bobbin  Gaddini,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Grindstone  Ranger 
District.  PO  Box  164,  Elk  Creek.  CA 
95939.  (530)  968-5329;  e-mail 
ggaddini@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Conmiittee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  January  7,  2003  will 
have  the  opportunity  to  address  the 
committee  at  those  sessions. 

Dated:  January  6,  2003. 
James  F.  Giachino, 
Designated  Federal  Official. 
(FR  Doc.  93-481  Filed  1-9-03;  8:45  am] 

BILLING  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ravalli  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  (USDA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Ravalli  County  Resource 
Advisory  Committee  will  be  meeting  to 
discuss  project  development  for  2003 
and  project  updates  for  2002.  Agenda 
topics  will  include  electing  a 
chairperson  for  2003.  project  proposal 
form  modifications,  and  a  public  forum 
(question  and  answer  session).  The 
meeting  is  being  held  pursuant  to  the 
authorities  in  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  and 
under  the  Secure  Rural  Schools  and 
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Community  Self-Determination  Act  of 
2000  (Pub.  L.  106-393).  The  meeting  is 
open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
January  28,  2003,  6:30  p.m. 
ADDRESSES:  The,^eeting  will  be  held  at 
the  Ravalli  County  Administration 
Building,  215  S.  4th  Street,  Hamilton, 
Montana.  Send  written  comments  to 
Jeanne  Higgins,  District  Ranger, 
Stevensville  Ranger  District,  88  Main 
Street,  Stevensville,  MT  59870,  by 
facsimile  (406)  777-7423,  or 
electronically  to  jmhiggins@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Higgins,  Stevensville  District 
Ranger  and  Designated  Federal  Officer, 
Phone:  (406)  777-5461. 
Dated:  January  6,  2003. 
David  T.  Bull, 
Forest  Supervisor. 
[FR  Doc.  03-487  Filed  1-9-03;  8:45  am) 

BILUNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Madera  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  (USDA). 
ACTION:  Notice  of  resource  advisory 
committee  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Coimnittee  Act  of 
1972  (Pub.  L.  92-463)  and  under  the 
secure  Rural  Schools  and  Community 
Self-Determination  ACt  of  2000  (Pub.  L. 
106-393)  the  Sierra  National  Forest's 
Resource  Advisory  Committee  for 
Madera  County  will  meet  on  Monday, 
January  20,  2003.  The  Madera  Resource 
Advisory  Committee  will  meet  at  the 
U.S.D.A.  Forest  Service  Office,  57003 
Road  225,  North  Fork,  CA.  The  purpose 
of  the  meeting  is  to  update  RAC 
committee  outreach  and  RAC  Proposal 
presentations. 

DATES:  The  Madera  Resource  Advisory 
Committee  meeting  will  be  held 
Monday,  January  20,  2003.  The  meeting 
will  be  held  from  7  p.m.  to  9  p.m. 
ADDRESSES:  The  Madera  County  RAC 
meeting  will  be  held  at  the  U.S.D.A. 
Forest  Service  Office,  57003  Road  225, 
North  Fork,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Martin,  U.S.D.A..  Sierra  National 
Forest,  57003  Road  225,  North  Fork,  CA, 
93643  (559)  877-2218  ext.  3100;  e-mail: 
dmartin05@fs.fed.  us. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  update 
RAC  conmiittee  outreach,  and  (2)  RAC 


Proposal  presentations.  The  meeting  is 
open  to  the  public.  Public  input 
opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Committee  at  that  time. 

Dated:  January  3.  2002.    . 
David  W.  Martin, 

District  Ranger. 

[FR  Doc.  03-488  Filed  1-9-02;  8:45  am] 

BILUNG  CODE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Agertcy  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Conunittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  is  armouncing  an  opportunity 
for  public  comment  on  the  proposed 
collection  of  certain  information  by  the 
agency.  Under  the  Paperwork  Reduction 
Act  of  1995,  Federal  agencies  are 
required  to  publish  notice  in  the  , 
Federal  Register  concerning  each 
proposed  collection  of  information,  and 
to  allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  requirements 
relating  to  the  aimual  certifications  of 
nonprofit  agencies  serving  people  who 
have  severe  disabilities  (Committee 
Form  404). 

DATES:  Comments  must  be  submitted  on 
or  before  February  10,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  F.  Lee,  Desk  Officer, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  be  electronically  e-mailed 
to  Karen_F._Lee@omb.eop.gov.  Requests 
for  copies  of  documents  pertaining  to 
the  collection  should  be  addressed  to 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled, 
Attention:  Janet  Yandik,  Information 
Management  Specialist,  Jefferson  Plaza 
2,  Suite  10800, 1421  Jefferson  Davis 
Highway,  Arlington,  VA  22202-3259  or 
e-mailed  to  jyandik@jwod.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  has  an  aimual  certification 
form  for  nonprofit  agencies  serving 
people  who  have  severe  disabilities 


(Committee  Form  404,  OMB  Control 
Number  3037-0002.) 

Information  on  the  form  is  needed  to 
ensure  that  nonprofit  agencies  serving 
people  who  have  severe  disabilities,  that 
participate  in  the  Javits-Wagner-O'Day 
program,  continue  to  meet  the 
requirements  of  41'U.S.C.  46-48c. 

Committee  Form  404  has  been 
modified  to  add  the  following  items: 

1.  In  Section  5,  Certification:  A  line 
will  be  added  for  the  Agency 
Executive's  email  address. 

2.  In  Section  7,  Data  for  Work 
Performed  under  Javits-Wagner-O'Day 
(JWOD)  Act  Only:  A  line  will  be  added 
to  count  the  numbet  of  people  who  are 
severely  disabled,  who  worked  on 
JWOD  products  and  the  number  of 
people  who  are  severely  disabled  who 
worked  on  JWOD  services. 

3.  In  Section  8,  Placement  and 
Promotionof  People  With  Severe 
Disabilities:  A  third  column  will  be 
added  entitled  "Direct  Placement"  to 
account  for  individuals  placed  into 
competitive  or  supported  employment,- ' 
but  cannot  currently  be  accounted  for 
under  the  JWOD  and  NON-JWOD 
categories. 

4.  In  Section  9,  Sales  Data:  A  block 
will  be  added  to  collect  sales  data  from 
Base  Supply  Centers  separate  from  the 
service  sales. 

Sheryl  D.  Itennerly, 

Director  of  Information  Management. 
|FR  Doc.  03-506  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  e353-01-P  -^^_^ 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Agency  Information  Collection     ^ 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Proposed  collection;  conament 

request. 

SUMMARY:  The  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  is  announcing  an  opportunity 
for  public  comment  on  the  proposed 
collection  of  certain  information  by  the 
agency.  Under  the  Paperwork  Reduction 
^   Act  of  1995,  Federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information,  and 
to  allow  30  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  requirements 
relating  to  the  annual  certifications  of 
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nonprofit  agencies  serving  people  who 
are  blind  (Committee  Form  403). 

DATES:  Comments  must  be  submitted  on 
or  before  February  10,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  F.  Lee,  Desk  Officer, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  be  electronically  e-mailed 
to  KarenF. _Lee@omb.eop.gov.  Requests 
for  copies  of  documents  pertaining  to 
the  collection  should  be  addressed  to 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled, 
Attention:  Janet  Yandik,  Information 
Management  Specialist,  Jefferson  Plaza 
2,  Suite  10800,  1421  Jefferson  Davis 
Highway,  Arlington,  VA  22202-3259  or 
e-mailed  to  jyandik@}wod.gov. 

SUPPLEMENTARY  INFORMATJON:  The 
Committee  has  an  annual  certification 
form  for  nonprofit  agencies  serving 
people  who  are  blind  (Committee  Form 
403,  OMB  Control  Number  3037-0001.) 

Information  on  the  form  is  needed  to 
ensure  that  nonprofit  agencies  serving 
people  who  are  blind,  that  participate  in 
the  Javits-Wagner-O'Day  program, 
continue  to  meet  the  requirements  of  41 
U.S.C.  46-^8c. 

Committee  Form  403  has  been 
modified  to  add  the  following  items: 

1.  In  Section  5,  Certification:  A  line 
will  be  added  for  the  Agency 
Executive's  email  address. 

2.  In  Section  7,  Data  for  Work 
Performed  imder  Javits-Wagner-O'Day 
(JWOD)  Act  Only:  A  line  will  be  added 
to  count  the  number  of  people  who  are 
blind,  who  worked  on  JWOD  products 
and  the  number  of  people  who  are  blind 
who  worked  on  JWOD  services. 

3.  In  Section  8,  Placement  and 
Promotion  of  People  Who  Are  Blind:  A 
third  colunm  will  be  added  entitled 
"Direct  Placement"  to  account  for 
individuals  placed  into  competitive  or 
supported  employment,  but  cannot 
currently  be  accounted  for  imder  the 
JWOD  and  NON-JWOD  categories. 

4.  In  Section  9,  Sales  Data:  A  block 
will  be  added  to  collect  sales  data  from 
Base  Supply  Centers  separate  ft-om  the 
service  sales. 

Sheryl  D.  Kennerly, 

Director  of  Information  Management. 
[FR  Doc.  03-507  Filed  1-9-03;  8:45  am] 

B<LUNG  CODE  63S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

Comments  Must  be  Received  On  or 
Before:  February  9,  2003. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  the 
notice  for  each  service  will  be  required 
to  prociue  the  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities.  I  certify  that  the 
following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  services  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited. 

Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for 


production  by  the  nonprofit  agencies 
listed: 

Services 

Service  Type/Location:  Base  Supply 

Center,  Oceana  Naval  Air  Station, 

Virginia  Beach,  Virginia. 
NPA:  Virginia  Industries  for  the  Blind, 

Charlottesville,  Virginia. 
Contract  Activity:  Fleet  and  Industries 

Supply  Center,  Norfolk,  Virginia. 
Service  Type/Location:  Grounds 

Maintenance,  Naval  &  Marine  Corps 

Reserve  Center-Sacramento, 

Sacramento,  California. 
NPA:  Easter  Seal  Society  of  Superior 

California,  Sacramento,  California. 
Contract  Activity:  Naval  Facilities 

Engineering  Command,  Alameda, 

California. 
Semce  Type/Location:  Janitorial/ 

Custodial,  U.S.  Property  and  Fiscal 

Office  Offices,  Building  01,  U.S. 

Property  and  Fiscal  Warehouse, 

Building  02,  Combined  Support 

Maintenance  Shop,  Building  04. 
NPA:  Challenge  Unlimited,  Inc.,  Alton, 

Illinois. 
Contract  Activity:  Illinois  Air  National 

Guard,  Springfield,  Illinois. 
Service  Type/Locafjon. •  janitorial/ 

Custodial,  U.S.  Army  Reserve 

Center,  Cincinnati,  Ohio. 
NPA:  CRI,  Lie,  Cincinnati,  Ohio. 
Contract  Activity:  HQ,  88th  Regional 

Support  Command,  Fort  Snelling, 

Minnesota. 
Service  Type/Location:  Janitonal/ 

Custodial,  U.S.  Coast  Guard  Cutter 

Aspen,  Verba  Buena  Island,  San 

Francisco,  California. 
NPA:  Toolworks,  Inc.,  San  Francisco, 

California. 
Contract  Activity:  U.S.  Coast  Guard 

Integrated  Support  Conunand, 

Alameda,  California. 
Service  Type/Location:  Janitori^/ 

Custodial,  USCG,  Sandy  Hook 

Detachment,  Highlands,  New 

Jersey. 
NPA:  Monmouth  Center  for  Vocational 

Rehabilitation,  Eatontown,  NJ. 
Contract  Activity:  USCG  Activities  New 

York,  Staten  Island,  New  York. 
Service  Type/Location:  Janitorial/ 

Custodial,  VA  Medical  Center — 1st 

Floor,  Indianapolis,  Indiana. 
NPA:  GW  Commercial  Services,  Inc., 

Indianapolis,  Indiana. 
Contract  Activity:  VA  Medical  Center, 

Indianapolis,  Indiana. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 
[FR  Doc.  03-504  Filed  1-9-03;  8:45  am] 

BILUNG  COOE  6353-01-P 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  AddKions  and 
Deletions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  firom 

procurement  list. 

SUMMARY:  This  action  adds  to  the 
procurement  list  products  and  services 
to  be  huTiished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  procurement  list 
products  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  February  9.  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259.  . 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  August  30,  October  4,  November 
1,  and  November  15,  2002,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notice  (67  FR  55776,  62224, 
66607,  and  69186)  of  proposed 
additions  to  the  procurement  list. 

The  following  comments  pertain  to 
highlighters,  fluorescent  and  free-ink. 

Comments  were  received  from  the 
current  contractor  in  response  to  a 
request  for  sales  data.  While  admitting 
that  the  items  proposed  for  addition  to 
the  procurement  list  represent  a  very 
small  part  of  the  company's  sales,  the 
contractor  noted  that  it  had  recently 
been  affected  by  another  addition  to  the 
procurement  list,  and  that  the  company 
has  been  on  a  Federal  supply  schedule 
for  these  items  for  nearly  20  years.  The 
contractor  stated  that  it  would  be  very 
difficult  to  recover  from  these  impacts 
in  the  current  business  environment, 
with  government  purchasers  bundling 
contracts  and  closing  supply  depots. 
The  contractor  also  noted  that  stores 
operated  on  Federal  installations  by 
nonprofit  agencies  in  the  Committee's 
program  compete  with  small  companies 
like  the  contractor.  The  contractor  did 
not  provide  data  on  the  extent  of  sales 
lost  to  these  stores. 

The  impact  of  the  current  and  recent 
procurement  list  addition  mentioned  by 
the  contractor  together  amoimt  to  only 
a  very  small  percentage  of  the 


contractor's  total  sales.  In  addition,  the 
contractor  will  retain  its  ciurent  Federal 
supply  schedule  contract  until  it  expires 
in  2005.  The  schedule  in  question  is  a 
multiple  award  schedule,  so  the 
contractor  is  guaranteed  only  a 
minimum  amount  of  sales  and  must 
compete  for  the  rest  with  other  schedule 
holders.  Therefore,  the  contractor's 
longtime  status  as  a  schedule  contractor 
and  the  sales  it  may  have  lost  to  the 
Federal  installation  stores  do  not  add 
much  weight  to  the  impacts  which  the 
Committee  has  considered  in  deciding 
that  this  procm^ment  list  addition  will 
not  have  a  severe  adverse  impact  on  the 
contractor. 

The  following  comments  pertain  to 
can,  friction  top  and  container,  fuel 
sample. 

Comments  were  received  from  the 
cxirrent  contractor  in  response  to  a 
request  for  sales  information.  The 
commenter  stated  that  the  items 
proposed  for  addition  to  the 
procurement  list  represented  a 
significant  minority  of  the  gross 
revenues  the  commenter  is  receiving  on 
this  specific  contract.  The  commenter 
also  stated  that  that  individual 
packaging  of  the  items  is  the  most 
difficult  and  expensive  part  of  the 
production  process,  and  requested  that 
it  be  allowed  an  opportunity  to  supply 
the  unfinished  items  to  the  nonprofit 
agency  designated  by  the  Committee  to 
provide  them  to  the  govenunent. 

The  Committee  looks  to  a  company's 
total  sales,  not  to  revenues  on  a  specific 
contract,  when  assessing  the  severity  of 
the  impact  of  a  procurement  list 
addition  on  a  contractor.  In  this  case, 
the  contract  value  of  the  items  being 
added  to  the  procurement  list  represents 
a  very  small  portion  of  the  commenter's 
total  sales.  The  designated  nonprofit 
agency  will  be  buying  the  unfinished 
items  bom  the  same  source  as  the 
commenter  did,  so  it  would  not  be 
economically  feasible  to  involve  the 
commenter  in  the  purchase,  as  the 
presence  of  the  commenter  in  the  chain 
of  transactions  would  likely  only 
increase  the  cost  of  the  items. 

The  Following  Material  Pertains  to  All 
of  the  Items  Being  Added  to  the 
Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  govenunent 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 1  certify  that  the  foUovring  action 


will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
prociu'ement  list. 

Accordingly,  the  following  products 
and  services  are  added  to  the 
procurement  list: 

Products 

Product/NSN:  Bag,  trash,  cloth,  2090- 
01-478-3561. 

NPA;  West  Texas  Lighthouse  for  the 
Blind,  San  Angelo,  Texas. 

Contract  Activity:  Defense  Supply 
Center  Columbus,  Columbus,  Ohio. 

Product/NSN:  Binder,  looseleaf, 
7510-01-368-3486,  7510-01-412-6338. 

NPA:  South  Texas  Lighthouse  for  the 
Blind,  Corpus  Christi,  Texas. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York.  New  York. 

Product/NSN:  Can,  friction  top,  8110- 
00-178-8291.  8110-00-178-8292. 

NPA:  East  Texas  Lighthouse  for  the 
Blind,  Tyler,  Texas. 

Contract  Activity:  Defense  Supply 
Center  Philadelphia,  Philadelphia, 
Pennsylvania. 

Product/NSN:  Container  fuel  sample, 
8110-01-371-8315. 

NPi4;  East  Texas  Lighthouse  for  the 

Blind,  Tyler,  Texas. 

Contract  Activity:  Defense  Supply 
Center  Philadelphia,  Philadelphia, 
Pennsylvania. 

Product/NSN:  Highlighter, 
fiuorescent,  flat.  7520-00-NIB-1620. 
7520-01-238-1728. 

NPA:  Winston-Salem  Industries  for 
the  Blind,  Winston-Salem,  North 
Carolina. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Product/NSN:  Highlighters,  free-ink, 
flat,-7520-00-NIB-1625,  7520-00-NIB- 
1630.  7520-0(>-NIB-1631. 

NPA:  Winston-Salem  Industries  for 
the  Blind.  Winston-Salem.  North 
Carolina. 
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Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Product/NSN:  U.S.  Geological  Survey 
visual  identity  clothing,  Baseball  cap, 
delta  dark  green  w/USGS  identifier/ 
8405-00-NIB-0182,  Baseball  cap,  navy 
w/USGS  identifier/8405-O0-NIB-O183, 
T-shirt,  ash  w/USGS  identifier/841 5- 
OO-NIB-0229,  T-shirt,  orange  w/USGS 
identifier/8415-00-NIB-0230.  T-shirt, 
navy  blue  w/USGS  identifier/841 5-00- 
NIB-0231,  Polo  shirt,  dark  green  w/ 
USGS  identifier/8415-00-NIB-0232, 
Sweatshirt,  dark  green  w/USGS 
identifier/8415-00-NIB-0233,  Cruiser 
vest,  orange  w/USGS  identifier/8465- 
OO-NIB-0098,  Cruiser  vest,  khaki  w/ 
USGS  identifier/8465-00-NlB-0099. 

NPA:  Delaware  Division  for  the 
Visually  Impaired,  New  Castle, 
Delaware. 

Contract  Activity:  U.S.  Geological 
Survey,  Reston,  Virginia. 

Services 

Service  Type/Location:  Janitorial  and 
mailroom  operations,  Enviroiunental 
Protection  Agency,  Environmental 
Science  Center,  Fort  Meade,  Maryland. 

NPA:  Goodwill  Industries  of  the 
Chesapeake,  Inc.,  Baltimore,  Maryland. 

Contract  Activity:  Environmental 
Protection  Agency,  Philadelphia, 
Pennsylvania. 

Service  Type/Location:  Janitorial/ 
custodial,  U.S.  Army  Reserve  Center, 
Pewaukee,  Wisconsin. 

NPA:  Milwaukee  Center  for 
Independence,  Inc.,  Milwaukee, 
Wisconsin. 

Contract  Activity:  HQ,  88th  Regional 
Support  Command,  Fort  Snelling, 
Miilnesota. 

Service  Type/Location:  Office  Supply 
Center,  Richard  Boiling  Federal 
Building,  Kansas  City,  Missouri. 

NPA:  Alphapointe  Association  for  the 
Blind,  Kansas  City,  Missouri. 

Contract  Activity:  U.S.  Army  Corps  of 
Engineers,  Kansas  City,  Missouri. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  to  the  government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 


connection  with  the  products  proposed 
for  deletion  fi'om  the  procurement  list. 

After  consideration  of  the  relevant 
matter  presented,  the  committee  has 
determined  that  the  products  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following  products 
are  deleted  fi'om  the  procurement  list: 

Products 

Product/NSN:  Card  set,  guide,  file, 
7530-00-861-1263,  7530-00-861-1272. 

NPA:  Georgia  Industries  for  the  Blind, 
Bainbridge,  Georgia. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Product/NSN:  Disk,  fiexible,  7045- 
01-251-7527,  7045-01-365-2070, 
7045-01-365-2071.  7045-01-209-2193. 

NPA:  North  Central  Sight  Services. 
Inc..  Williamsport.  Pennsylvania. 

Contract  Activity:  Defense  Supply 
Center  Philadelphia,  Philadelphia, 
Permsylvania. 

Product/NSN:  Strap  assembly,  litter, 
1680-00-878-6964. 

NPA:  Himtsville  Rehabilitation 
Foundation,  Huntsville,  Alabama. 

Contract  Activity:  Defense  Supply 
Center  Richmond,  Richmond,  Virginia. 

Product/NSN:  Tape,  computer,  7045- 
01-119-6357. 

NPA:  North  Central  Sight  Services, 
Inc.,  Williamsport,  Pennsylvania. 

Contract  Activity:  Defense  Supply 
Center  Columbus,  Columbus,  Ohio. 

Product/NSN:  Tape,  electronic  data 
processing,  7045-01-338-6542. 

NPA:  North  Central  Sight  Services, 
Inc.,  Williamsport,  Pennsylvania. 

Contract  Activity:  Defense  Supply 
Center  Coliunbus,  Columbus,  Ohio. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 
(PR  Doc.  03-505  Filed  1-9-03;  8:45  am) 

BU.UNG  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-847] 

Notice  of  Initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  intent  to  Revoke  Order  in 
Part:  Certain  Cut-To-Lengtti  CartxNi- 
Qualtty  Steel  Plate  Products  from 
Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
administrative  review  and  intent  to 
revoke  order  in  part. 

SUMMARY:  In  accordance  with  section 
751(b)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  section 
351.216(b)  of  the  Department  of 
Commerce's  (the  Department's) 
regulations,  NKK  Corporation  (NKK) 
and  Mitsubishi  International  Steel,  Inc. 
(MISI)  filed  a  request  for  a  changed 
circxmistances  review  of  the 
antidumping  duty  order  on  certain  cut- 
to-lengdi  carbon-quality  steel  plate 
products  (CTL  plate)  from  Japan. 
Specifically,  NKK  and  MISI  request  that 
the  Department  revoke  the  antidumping 
duty  order  with  respect  to  two  abrasion- 
resistant  steel  products  produced  by 
NKK  that  are  described  below.  The 
domestic  industry  has  affirmatively 
expressed  no  interest  in  the 
continuation  of  the  order  with  respect  to 
these  products.  In  response  to  the 
request,  the  Department  is  initiating  a 
changed  circumstances  review  and 
issuing  a  notice  of  intent  to  revoke,  in 
part,  the  antidumping  duty  order  on 
CTL  plate  from  Japan.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  January  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
K.  Dulberger  or  Mark  Manning,  AD/CVD 
Enforcement,  Group  II,  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-5505  and  (202) 
482-5253,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  27,  2002,  NKK  and 
MISI  requested  that  the  Department 
revoke  the  antidumping  duty  order  on 
CTL  plate  firom  Japan  with  respect  to 
two  abrasion-resistant  steel  products 
produced  by  NKK:  "NK-EH-360  (NK 
Everhard  360)"  and  "NK-EH-500  (NK 
Everhard  500)."  See  NKK's  and  MISI's 
letter  to  the  Secretary,  dated  November 
27,  2002  (Changed  Circumstances 
Review  Request).  Specifically,  NKK  and 
MISI  request  that  the  Department  revoke 
the  order  with  respect  to  imports 
meeting  the  following  detailed  product 
descriptions:  (1)  NK-EH-360:  a)  Physical 
Properties:  thickness  ranging  from  6-50 
mjn,  Brinell  Hardness:  361  min.;  b)  Heat 
Treatment:  controlled  heat  treatment; 
and  c)  Chemical  Composition  (percent 
weight):  C:  0.20  max..  Si:  0.55  max.,  Mn: 
1.60  max.,  P:  0.030  max.,  S:  0.030  max., 
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Cr:  0.40  max.,  Ti:  0.005-0.020,  B:  0.004 
max;  and  (2)  NK-EH-500:  a)  Physical 
Properties:  thickness  ranging  from  6-50 
mm,  Brinell  Hardness:  477  min.;  b)  Heat 
Treatment:  controlled  heat  treatment; 
and  c)  Chemical  Composition  {percent 
waght):  C:  0.35  max.,  Si:  0.55  max.,  Mn: 
1.60  max.,  P:  0.030  max.,  S:  0.030  max., 
Cr:  0.80  max.,  Ti:  0.005-0.020,  B:  0.004 
max.  See  Changed  Circumstances 
Review  Request  at  2.  The  order  with 
regard  to  imports  of  other  CTL  plate 
bam  Japan  is  not  affected  by  this 
request. 

On  December  17  and  18,  2002, 
Bethlehem  Steel  Corporation,  IPSCO 
Steel  Inc.,  Nucor  Corporation,  and 
United  States  Steel  Corporation, 
producers  of  the  domestic  like  product 
and,  with  the  exception  of  Nucor 
Corporation,  petitioners  in  the 
antidumping  duty  investigation  of  CTL 
plate  from  Japan,  stated  that  they  do  not 
object  to  the  exclusion  of  these  two  NKK 
products  from  the  scope  of  the  order. 
See  Memorandum  to  the  File  from  Jack 
Dulberger,  dated  December  19.  2002, 
which  is  on  file  in  Import 
Administration's  Central  Records  Unit, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW, 
Room  B-099,  Washington,  DC  20230. 

Scope  of  the  Order 

The  products  covered  by  this 
antidumping  duty  order  are  certain  hot- 
rolled  carbon-quality  steel:  (1)  Universal 
mill  plates  (i.e.,  flat-rolled  products 
rolled  on  four  faces  or  in  a  closed  box 
pass,  of  a  width  exceeding  150  mm  but 
not  exceeding  1250  mm,  and  of  a 
nominal  or  actual  thickness  of  not  less 
than  4  mm,  which  are  cut-to-length  (not 
in  coils)  and  without  patterns  in  relief), 
of  iron  or  non-alloy-quality  steel;  and  (2) 
flat-rolled  products,  hot-rolled,  of  a 
nominal  or  actual  thickness  of  4.75  mm 
or  more  and  of  a  width  which  exceeds 
150  mm  and  measiues  at  least  twice  the 
thickness,  and  which  are  cut-to-length 
(not  in  coils).  Steel  products  to  be 
included  in  the  scope  of  the  order  are 
of  rectangular,  square,  circular  or  other 
shape  and  of  rectangular  or  non- 
rectangular  cross-section  where  such 
non-rectangular  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling")-for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Steel  products 
that  meet  the  noted  physical 
characteristics  that  are  painted, 
varnished  or  coated  wiUi  plastic  or  other 
non-metallic  substances  are  included 
within  this  scope.  Also,  specifically 
included  in  the  scope  of  tiie  order  are 
high  strength,  low  alloy  (HSLA)  steels. 
HSLA  steels  are  recognized  as  steels 


with  micro-alloying  levels  of  elements 
such  as  chromium,  copper,  niobium, 
titaniimi,  vanadiimi,  and  molybdeniun. 
Steel  products  to  be  included  in  this 
scope,  regardless  of  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
definitions,  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements,  (2)  the 
carbon  content  is  two  percent  or  less,  by 
weight,  and  (3)  none  of  the  elements 
listed  below  is  equal  to  or  exceeds  the 
quantity,  by  weight,  respectively 
indicated:  1.80  percent  of  manganese,  or 
1.50  percent  of  silicon,  or  1.00  percent 
of  copper,  or  0.50  percent  of  aluminimi, 
or  1.25  percent  of  chromium,  or  0.30 
percent  of  cobalt,  or  0.40  percent  of 
lead,  or  1.25  percent  of  nickel,  or  0.30 
percent  of  tungsten,  or  0.10  percent  of 
molybdenum,  or  0.10  percent  of 
niobium,  or  0.41  percent  of  titanium,  or 
0.15  percent  of  vanadium,  or  0.15 
percent  zirconium.  All  products  that 
meet  the  written  physical  description, 
and  in  which  the  chemistry  quantities 
do  not  equal  or  exceed  any  one  of  the 
levels  listed  above,  are  within  the  scope 
of  the  order  unless  otherwise 
specifically  excluded.  The  following 
products  are  specifically  excluded  from 
the  order:  (1)  Products  clad,  plated,  or 
coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastic  or  other  non-metallic  substances; 
(2)  SAE  grades  (formerly  AISI  grades)  of 
series  2300  and  above;  (3)  products 
made  to  ASTM  A710  and  A736  or  their 
proprietary  equivalents;  (4)  abrasion- 
resistant  steels  (i.e.,  USS  AR  400,  USS 
AR  500);  (5)  products  made  to  ASTM 

A202,  A225.  A514  grade  S,  A517  grade 

S,  or  their  proprietary  equivalents;  (6) 

ball  bearing  steels;  (7)  tool  steels;  and  (8) 

silicon  manganese  steel  or  silicon 

electric  steel. 
The  merchandise  subject  to  the  order 

is  classified  in  the  HTSUS  under 

subheadings:  7208.40.3030, 

7208.40.3060,  7208.51.0030, 

7208.51.0045,  7208.51.0060, 

7208.52.0000,  7208.53.0000, 

7208.90.0000,  7210.70.3000. 

7210.90.9000,  7211.13.0000. 

7211.14.0030.  7211.14.0045, 

7211.90.0000.  7212.40.1000, 

7212.40.5000.  7212.50.0000. 

7225.40.3050,  7225.40.7000, 

7225.50.6000,  7225.99.0090, 

7226.91.5000.  7226.91.7000, 

7226.91.8000,  7226.99.0000.  Although 

the  HTSUS  subheadings  are  provided 

for  convenience  and  Customs  purposes, 

the  written  description  of  the 

merchandise  covered  by  the  order  is 

dispositive. 


Initiation  and  Preliminary  Results  of    ^. 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and  Intent 
to  Revoke,  in  Part 

Section  751(d)(1)  of  the  Act  and 
section  351.222  (g)  of  the  Department's 
regulations  provide  that  the  Department 
may  revoke  an  antidumping  or 
countervailing  duty  order,  in  whole  or 
in  part,  after  conducting  a  changed 
circumstances  review  and  concluding 
from  the  available  information  that 
changed  circimistances  sufficient  to 
warrant  revocation  or  termination  exist. 
The  Department  may  conclude  that 
changed  circumstances  sufficient  to 
warrant  revocation  (in  whole  or  in  part) 
exist  when  producers  accounting  for 
substantially  all  of  the  production  of  the 
domestic  like  product  to  which  the 
order  pertains  have  expressed  a  lack  of 
interest  in  the  order,  in  whole  or  in  pail. 
See  section  782(h)  of  the  Act  and 
section  351.222  (g)(1)  of  the 
Department's  regulations.  Based  on 
affirmative  statements  by  domestic 
producers  of  the  like  product, 
Bethlehem  Steel  Corporation,  IPSCO 
Steel  Inc.,  Nucor  Corporation,  and 
United  States  Steel  Corporation,  no 
interest  exists  in  continuing  the  order 
with  respect  to  the  abrasion-resistant 
steel  products  (i.e.,  NK-EH-360  and  NK- 
EH-500)  that  meet  the  specifications 
listed  above  in  the  "Background" 
section  of  this  notice. 

Therefore,  we  are  hereby  notifying  the 
public  of  our  intent  to  revoke,  in  part, 
the  antidumping  duty  order  on  CTL 
plate  from  Japan  with  respect  to  imports 
of  two  abrasion-resistant  steel  products 
(i.e.,  NK-EH-360  and  NK-EH-500)  that 
meet  the  above-mentioned 
specifications.  We  intend  to  modify  the 
scope  of  the  order  on  CTL  plate  from 
Japan  to  read  as  follows: 

The  products  covered  by  this 
antidumping  duty  order  are  certain  hot- 
rolled  carbon-quality  steel:  (1)  Universal 
mill  plates  (i.e.,  flat -rolled  products 
rolled  on  four  faces  or  in  a  closed  box 
pass,  of  a  width  exceeding  150  mm  but 
not  exceeding  1250  mm,  and  of  a 
nominal  or  actual  thickness  of  not  less 
than  4  mm,  which  are  cut-to-length  (not 
in  coils)  and  without  patterns  in  relief), 
of  iron  or  non-alloy-quality  steel;  and  (2) 
flat-rolled  products,  hot-rolled,  of  a 
nominal  or  actual  thickness  of  4.75  nam 
or  more  and  of  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness,  and  which  are  cut-to-length 
(not  in  coils).  Steel  products  to  be 
included  in  the  scope  of  these  orders  are 
of  rectangular,  square,  circular  or  other 
shape  and  of  rectangular  or  non- 
rectangidar  cross-section  where  such 
.  non-rectangular  cross-section  is 
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achieved  subsequent  to  the  rolling 
process  {i.e.,  products  which  have  been 
"worked  after  rolling")-for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Steel  products 
that  meet  the  noted  physical 
characteristics  that  are  painted, 
varnished  or  coated  with  plastic  or  other 
non-metallic  substances  are  included 
within  this  scope.  Also,  specifically 
included  in  the  scope  of  these  orders  are 
high  strength,  low  alloy  (HSLA)  steels. 
HSLA  steels  are  recognized  as  steels 
with  micro-alloying  levels  of  elements 
such  as  chromium,  copper,  niobium, 
titanium,  vanadiiun,  and  molybdenum. 
Steel  products  to  be  included  in  this 
scope,  regardless  of  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
definitions,  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements,  (2)  the 
carbon  content  is  two  percent  or  less,  by 
weight,  and  (3)  none  of  the  elements 
listed  below  is  equal  to  or  exceeds  the 
quantity,  by  weight,  respectively 
indicated:  1.80  percent  of  manganese,  or 
1.50  percent  of  silicon,  or  1.00  percent 
of  copper,  or  0.50  percent  of  aliuninum, 
or  1.25  percent  of  chromium,  or  0.30 
percent  of  cobalt,  or  0.40  percent  of 
lead,  or  1.25  percent  of  nickel,  or  0.30 
percent  of  timgsten,  or  0.10  percent  of 
molybdenum,  or  0.10  percent  of 
niobium,  or  0.41  percent  of  titanium,  or 
0.15  percent  of  vanadium,  or  0.15 
percent  zirconiiun.  All  products  that 
meet  the  written  physical  description, 
and  in  which  the  chemistry  quantities 
do  not  equal  or  exceed  any  one  of  the 
levels  listed  above,  are  within  the  scope 
of  these  orders  unless  otherwise 
specifically  excluded.  The  following 
products  are  specifically  excluded  from 
these  orders:  (1)  Products  clad,  plated, 
or  coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastic  or  other  non-metallic  substances; 
(2)  SAE  grades  (formerly  AISI  grades)  of 
series  2300  and  above;  (3)  products 
made  to  ASTM  A710  and  A736  or  their 
proprietary  equivalents;  (4)  abrasion- 
resistant  steels  (i.e.,  USS  AR  400,  USS 
AR  500.  NK-EH-360  (NK  Everhard  360), 
NK-EH-500  (NK  Everhard  500)).  (NK- 
EH-360  has  the  following  specifications: 
a)  Physical  Properti^:  thickness  ranging 
from  6-50  mm,  Brinell  Hardness:  361 
min.;  b)  Heat  Treatment:  controlled  heat 
treatment;  and  c)  Chemical  Composition 
(percent  weight):  C:  0.20  max.,  Si:  0.55 
max.,  Mn:  1.60  max.,  P:  0.030  max.,  S: 
0.030  max.,  Cr:  0.40  max.,  Ti:  0.005- 
0.020,  B:  0.004  max.  NK-EH-500  has  the 
following  specifications:  a)  Physical 
Properties:  thickness  ranging  from  6-50 
mm.  Brinell  Hardness:  477  min.;  b)  Heat 
Treatment:  controlled  heat  treatment; 


and  c)  Chemical  Composition  (percent 
weight):  C:  0.35  max..  Si:  0.55  max.,  Mn: 
1.60  max.,  P:  0.030  max.,  S:  0.030  max., 
Cr:  0.80  max.,  Ti:  0.005-0.020,  B:  0.004 
max);  (5)  products  made  to  ASTM  A202, 
A225,  A514  grade  S,  A517  grade  S,  or 
their  proprietary  equivalents;  (6)  ball 
bearing  steels;  (7)  tool  steels;  and  (8) 
silicon  manganese  steel  or  silicon 
electric  steel. 

The  merchandise  subject  to  these 
orders  is  classified  in  the  HTSUS  under 
subheadings:  7208.40.3030, 
7208.40.3060,  7208.51.0030, 
7208.51.0045,  7208.51.0060, 
7208.52.0000,  7208.53.0000, 
7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.13.0000, 
7211.14.0030,  7211.14.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7225.40.3050,  7225.40.7000, 
7225.50.6000.  7225.99.0090, 
7226.91.5000,  7226.91.7000, 
7226.91.8000,  7226.99.0000.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  Customs  purposes, 
the  written  description  of  the 
merchandise  covered  by  these  orders  is 
dispositive. 

Furthermore,  pursuant  to  section 
351.221(c)(3)(ii)  of  the  Department's 
regulations,  because  domestic  producers 
have  expressed  a  lack  of  interest,  we 
determine  that  expedited  action  is 
warranted  and  have  combined  in  this 
notice  the  notices  of  initiation  and 
preliminary  results. 

If  the  final  partial  revocation  occurs, 
we  intend  to  instruct  the  U.S.  Customs 
Service  (Customs)  to  liquidate  without 
regard  to  applicable  antidimiping 
duties,  and  refund  any  estimated 
antidumping  duties  collected  on,  all 
unliquidated  entries  of  the  two 
abrasion-resistant  steel  products  (i.e., 
NK-EH-360  and  NK-EH-500)  that  meet 
the  above-noted  specifications  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  February  1, 
2002.  We  will  also  instruct  Customs  to 
pay  interest  on  such  refunds  with 
respect  to  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  February  1, 
2002,  in  accordance  with  section  778  of 
the  Act.  The  current  requirement  for  a 
cash  deposit  of  estimated  antidiunping 
duties  on  the  two  abrasion-resistant 
steel  products  [i.e.,  NK-EH-360  and  NK- 
EH-500),  and  meeting  the  above-noted 
specifications,  will  continue  unless,  and 
until,  we  publish  a  final  determination 
to  revoke  in  part. 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 


proceeding  are  requested  to  submit  with 
the  argiunent  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  simunary  of  the 
argument.  Also,  interested  parties  may 
request  a  hearing  within  10  days  of 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  no  later  than 
two  days  after  the  deadline  for  the 
submission  of  rebuttal  briefs,  or  the  first 
workday  thereafter.  Case  briefs  and/or 
written  comments  may  be  submitted  by 
interested  parties  not  later  than  14  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  section  351.309(d)(1) 
of  the  Department's  regulations,  rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  the  issues  raised 
in  those  comments,  may  be  filed  not 
later  than  five  days  after  the  deadline  for 
submission  of  case  briefs.  All  written 
conunents  shall  be  submitted  in 
accordance  with  section  351.303  of  the 
Department's  regulations  and  shall  be 
served  on  all  interested  parties  on  the 
Department's  service  list.  Persons 
interested  in  attending  the  hearing 
should  contact  the  Department  for  the 
date  and  time  of  the  hearing.  The 
Department  will  issue  the  final  results 
of  this  review  within  the  time  limits 
established  in  section  351.216  (e)  of  its 
regulations. 

This  notice  is  published  in 
accordance  with  section  751(b)(1)  of  the 
Act  and  sections  351.216  and  351.222  of 
the  Department's  regulations. 

Dated:  January  3,  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  03-524  Filed  1-9-03;  8:45  am] 
BILLING  CODE  3$10-0S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-823-808] 

Amendment  to  the  Agreement  Between 
the  United  State*  Department  of 
Commerce  and  the  Government  of 
Ukraine  Suspending  the  Antidumping 
Investigation  on  Cut-to-Length  CartxKi 
Steel  Plate  from  Ukraine 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amendment  to  the 
Agreement  Between  the  United  States 
Department  of  Conunerce  and  the 
Government  of  Ukraine  Suspending  the 
Antidumping  Investigation  on  Cut-to- 
Length  Carbon  Steel  Plate  from  Ukraine. 

summary:  The  Department  of  Commerce 
(the  Department)  and  the  Government  of 
Ukraine  (GOU)  have  signed  an 
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Amendment  to  the  Agreement 
Suspending  the  Antidumping 
Investigation  on  Cut-Length  Plate  from 
Ukraine. 

EFFECTIVE  DATE:  December  20,  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Tran  or  Robert  James,  AD/CVD 
Eixforcement,  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-1121  or  (202)  482- 
0649.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  19. 1997.  the 
Department  published  in  the  Federal 
Register  the  text  of  an  Agreement 
between  the  Department  and  the  GOU 
suspending  the  antidumping 
investigation  involving  certain  cut-to- 
length  carbon  steel  plate  (62  FR  61766). 
Pursuant  to  section  XII  of  the 
Agreement,  the  export  limits  on  the 
volume  of  subject  merchandise  expired 
on  November  1,  2002.  On  November  12. 
2002  the  Department  and  the  GOU 
initialed  an  Amendment  to  provide  for 
the  continuation  of  exports  of  cut-to- 
length  plate  from  Ukraine  to  the  United 
States  until  November  1,  2003.  The 
Department  subsequently  released  the 
Amendment  to  interested  parties  for 
comment.  No  interested  party  filed 
comments  and.  therefore,  the 
Department  and  the  GOU  signed  a  final 
Amendment  on  December  20,  2002.  The 
text  of  the  final  Amendment  follows  this 
notice. 

Dated:  December  20.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Impiort 
Administration. 
[FR  IDoc.  03-526  Filed  1-9-03;  8:45  am) 

BILUNG  CODE  3S10-D&-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-84a] 

Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China;  Notice  of 
Final  Results  of  Antidumping  Duty 
New  Shipper  Review,  and  Final 
Rescission  of  Antidumping  Duty  New 
Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
SUMMARY:  On  August  12,  2002,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  new  shipper  reviews  of  the 


antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  People's 
Repubhc  of  China  (PRC)  for  Shouzhou 
Huaxiang  Foodstuffs  Co.,  Ltd  (Shouzhou 
Huaxiang)  and  North  Supreme  Seafood 
(Zhejiang)  Co.,  Ltd.  (North  Supreme). 
See  Notice  of  Preliminary  Results  of 
Antidumping  Duty  New  Shipper 
Reviews:  Freshwater  Crawfish  Tail  Meat 
from  the  People's  Republic  of  China,  67 
FR  52442  (August  12,  2002) 
(Preliminary  Results).  These  new 
shipper  reviews  cover  the  periods 
September  1,  2000  through  August  31, 
2001  for  Shouzhou  Huaxiang  and 
September  1,  2000  through  October  15, 
2001  for  North  Supreme.  Based  on  a 
request  by  North  Supreme,  the  POR  was 
extended  by  45  days  to  cover  the  entries 
of  its  shipments  into  the  United  States. 
See  Memorandum  Re:  Extension  of  the 
Period  of  Review  in  the  New  Shipper 
Administrative  Review  of  Freshwater 
Crawfish  Tail  Meat  From  the  People's 
Republic  of  China,  from  Holly  Hawkins, 
Analyst.  Group  m.  Office  7.  Through 
Dana  Mermelstein,  Program  Manager, 
Group  III,  Office  7,  to  the  File,  dated 
April  29,  2002. 

Based  on  our  analysis  of  the 
comments  received,  we  are  rescinding 
the  new  shipper  review  of  North 
Supreme.  Furthermore,  we  have  made 
changes  to  the  margin  calculation  for 
Shouzhou  Huaxiang.  Therefore,  the 
final  results  for  these  companies  differ 
from  the  preliminary  results.  The  final 
weighted-average  dumping  margin  for 
Shouzhou  Huaxiang  is  listed  below  in 
the  section  entitled  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  January  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Lindsay  or  Thomas  Gilgunn; 
Office  of  Antidumping/Countervailing 
Duty  Enforcement  VII,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington  DC  20230; 
telephone  (202)  482-0780  and  (202) 
482-4236,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  companies  covered  by  these  new 
shipper  reviews  are  North  Supreme  and 
Shouzhou  Huaxiang.  Since  the 
publication  of  the  Preliminary  Results, 
the  following  events  have  occurred.  On 
September  11,  2002,  we  received  timely 
case  briefs  from  the  petitioners  and  from 
North  Supreme  and  Shouzhou 
Huaxiang.  On  September  16,  2002,  we 
received  timely  rebuttal  briefs  bom 
petitioner.  North  Supreme  and 
Shouzhou  Huaxiang.  On  October  10, 
2002,  the  Department  conducted  a 


public  hearing  on  the  issues  presented 
by  interested  parties  in  their  case  and 
rebuttal  briefs.  On  November  8,  2002, 
the  Department  issued  an  additional 
questionnaire  requesting  information 
from  each  respondent  concerning  the 
bona  fides  of  their  sales  in  these  new 
shipper  reviews.  The  Department 
received  responses  to  these 
questionnaires  on  November  18,  2002. 
We  received  comments  on  these 
responses  from  petitioners  (in  the  form 
of  additional  fact\ial  information  and 
argument  as  provided  under  section 
351.301(c)(1)  of  the  Department's 
regulations)  on  November  25,  2002,  and 
rebuttal  comments  from  Shouzhou 
Huaxiang  and  North  Supreme  on 
December  3,  2002,  and  December  13, 
2002.  We  requested  additional 
information  from  the  respondents  oh 
November  25,  2002,  and  we  received 
responses  from  the  respondents  on 
December  3,  2002.  In  accordance  v«th 
section  351.301(c)(1)  of  the 
Department's  regulations,  we  received 
factual  information  from  petitioners  on 
December  10,  2002  that  was  submitted, 
in  order  to  rebut  or  clarify  new  factual 
information  submitted  by  respondents. 
We  received  information  from 
respondents  on  December  13.  2002.  that 
was  also  submitted  to  rebut  or  clarify 
new  factual  information  submitted  by 
petitioners  in  their  December  10.  2002 
response. 

The  Department  has  now  completed 
these  reviews  in  accordance  with 
section  751  (a)(2)(B)  of  the  Act. 

Scope  of  the  Antidumping  Duty  Order 

The  merchandise  covered  by  this 
antidmnping  duty  order  is  freshwater 
crawfish  tail  meat,  in  all  its  forms 
(whether  washed  or  with  fat  on. 
whether  purged  or  unpurged),  grades, 
and  sizes;  whether  frtjzen.  fresh,  or 
chilled;  and  regardless  of  how  it  is 
packed,  preserved,  or  prepared. 
Excluded  from  the  scope  of  the  order  are 
live  crawfish  and  other  whole  crawfish, 
whether  boiled,  ftttzen.  fresh,  or  chilled. 
Also  excluded  are  saltwater  crawfish  of 
any  type,  and  parts  thereof.  Freshwater 
crawfish  tail  meat  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
under  item  numbers  1605.40.10.10  and 
1605.40.10.90,  which  are  the  new  HTS 
numbers  for  prepared  foodstuffs, 
indicating  peeled  crawfish  tail  meat  and 
other,  as  introduced  by  the  U.S. 
Customs  Service  in  2000,  and  HTS 
items  0306.19.00.10  and  0306.29.00. 
which  are  reserved  for  fish  and 
crustaceans  in  general.  The  HTS 
subheadings  are  provided  for 
convenience  and  Customs  piuposes 
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only.  The  written  description  of  the 
scope  of  this  order  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  filed  by  parties  to  these 
new  shipper  reviews  are  addressed  in 
the  Issues  and  Decision  Memorandum 
for  the  Final  Rescission  of  the  New 
Shipper  Review  of  Freshwater  Cmwfish 
Tail  Meat  from  the  People's  Republic  of 
China  for  North  Supreme  Seafood  and 
for  the  Final  Results  of  the  New  Shipper 
Review  of  Freshwater  Cmwfish  Tail 
Meat  from  the  People's  Republic  of 
China  for  Shouzhou  Huaxiang,  dated 
January  2,  2003  (Decision  Memo],  which 
is  hereby  adopted  by  this  notice. 

A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  Decision  Memo,  is 
attached  to  this  notice  as  an  appendix. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  these  reviews  and 
the  corresponding  recommendations  in 
this  public  memorandum,  which  is  on 
file  in  the  Central  Records  Unit,  room  B- 
099  of  the  main  Commerce  Building.  In 
addition,  a  complete  version  of  Decision 
Memo  can  be  accessed  directly  on  the 
internet  at  http://ia.ita.doc.gov.  The 
paper  copy  and  electronic  version  of 
Decision  Memo  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  one  change  in 
the  margin  calculation  for  Shouzhu 


Huaxiang.  We  have  removed  from  our 
calculation  of  normal  value  an  offset  for 
the  production  and  sale  of  crawfish 
scrap.  For  a  discussion  of  the  issues  for 
each  company,  refer  to  the  Decision 
Memo.  Since  we  are  rescinding  the  new 
shipper  review  with  respect  to  North 
Supreme,  North  Supreme  will  be  subject 
to  the  PRC-wide  rate. 

Valuation  of  Crawfish  Input 

For  this  final  decision  in  these 
crawfish  new  shipper  reviews,  we  are 
using  the  trade  statistics  for  whole  live 
fi-eshwater  crawfish  imports  into  Spain 
bom  Portugal,  for  September  1,  2000, 
through  August  31,  2001,  as  published 
by  the  Agencia  Estatal  de 
Administracion  Tributaria  on  its 
website  on  October  7,  2002.  See 
Memorandum  Re:  Final  Data  for  the 
Surrogate  Valuation  of  Whole  Live 
Freshwater  Crawfish,  From  Adina 
Teodorescu,  Case  Analyst,  Office  of  AD/ 
CVD  Enforcement  VII,  Through 
Maureen  Flannery,  Program  Manager, 
Office  of  AD/CVD  Enforcement  VJI.  To 
the  File,  dated  (November  19.  2002). 

Rescission  of  New  Shipper  Review  for 
North  Supreme 

In  order  to  sustain  a  new  shipper 
review,  the  exporter  or  producer  must 
show  that  there  was  a  bona  fide  first  sale 
to  the  United  States  in  accordance  with 
19  CFR  351.214(b)(2)(iv)(C).  In  these 
new  shipper  reviews,  we  have  examined 


the  bona  fides  of  the  sales  under  review 
for  North  Supreme  and  Shouzhou 
Huaxiang.  See  Memorandum  to  Joseph 
A.  Spetrini  through  Barbara  E.  Tillman: 
Freshwater  Crawfish  Tail  Meat  from  The 
People's  Republic  of  China:  Whether  the 
Sales  in  the  New  Shipper  Review  of 
North  Supreme  Are  Bona  Fide,  dated 
January  2,  2003  (North  Supreme  Memo). 

Because  much  of  the  information 
relied  upon  in  our  analysis  of  whether 
these  North  Supreme's  sales  were  bona 
fide  is  business  proprietary,  our  full 
analysis  is  contained  in  the  North 
Supreme  Memo.  For  the  reasons 
discussed  therein  and  in  the 
accompanying  Issues  and  Decision 
Memo,  we  find  that  the  new  shipper 
sales  made  by  North  Supreme  were  not 
bona  fide.  North  Supreme's  new  shipper 
sales  were  commercially  uiueasonable, 
were  atypical  of  normal  business 
practices,  and  were  at  prices  and 
quantities  that  did  not  reflect  its  normal 
business  practices.  Therefore  it  is 
appropriate  to  rescind  this  new  shipper 
review  for  North  Supreme.  For 
Shouzhou  Huaxiang,  we  find  that  its 
sales  were  bona  fide.  Our  reasoning  is 
set  forth  in  the  Department's  Position  on 
Comment  1  in  the  Decision  Memo. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margins  exist  for  the 
period  September  1 ,  2000  through 
August,  2001  for  Shouzhou  Huaxiang: 


Manufacturer  and  Exporter 

Time  Period 

Margin  (percent) 

Shouzhou  Huaxiang  

9/1/00-8/31/01 

15.44 

Assessment  Rates 

The  Department  wiU  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Iii  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated  an 
exporter/importer  (or  customer)-specific 
assessment  rate  for  merchandise  subject 
to  this  review  for  Shouzhou  Huaxiang. 
For  North  Supreme,  the  assessment  rate 
will  be  the  cash  deposit  rate  at  which 
the  merchandise  was  entered.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  these  final  results  of 
review.  We  will  direct  the  Customs 
Service  to  assess  the  resulting 
assessment  rates  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  the  importer's/ 
customer's  entries  diu-ing  the  review 
period. 


Cash  Deposit  Requirements 

Bonding  will  no  longer  be  permitted 
to  fulfill  security  requirements  for 
shipments  from  North  Supreme  Seafood 
and  Shouzhou  Huaxiang  of  freshwater 
crawfish  tail  meat  fi-om  the  PRC  entered, 
or  withdrawn  from  weu'ehouse,  for 
consumption  in  the  United  States  on  or 
after  the  publication  of  this  notice  in  the 
Federal  Register.  The  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  these  final  results 
for  this  administrative  review  for  all 
shipments  of  fireshwater  crawfish  tail 
meat  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consimiption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(2)(C)  of  the  Act.  For  crawfish  tail 
meat  produced  and  exported  by 
Shouzhou  Huaxiang,  we  will  establish  a 
per  kilogram  cash  deposit  rate  which 
will  be  equivalent  to  the  company- 
specific  cash  deposit  established  in  this 


review.  For  crawfish  tail  meat  exported 
by  North  Supreme,  since  we  are 
rescinding  the  review,  we  will  apply  as 
the  cash  deposit  rate  the  PRC-wide  rate, 
which  is  currently  223.01  percent. 
There  are  no  changes  to  the  rates 
applicable  to  any  other  company  under 
this  order. 

The  Department  will  disclose 
calculations  performed  in  connection 
with  these  final  results  of  reviews 
within  five  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  351.224(b). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(0  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  subsequent 
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assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.305(a)(3)  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. . 

These  new  shipper  reviews  and  notice 
are  in  accordance  with  sections 
751(a)(2)(B)  and  777(i)(l)  of  the  Act. 

Dated:  January  2.  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

APPENDIX 

List  of  Issues 

1.  The  Bona  Fides  of  North  Supreme's 
and  Shouzhou  Huaxiang's  Sales 

2.  Surrogate  Value  for  Whole,  Live 
Crawfish 

3.  Shouzhou  Huaxiang's  Scrap  Credit 

4.  Application  of  Chain  Rates 

[FR  Doc.  03-525  Filed  1-9-03;  8:45  am) 

BtLUWG  CODE  3510-O&-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

action:  Notice  of  issuance  of  an  Export 
Trade  Certificate  of  Review,  application 
No.  02-00003. 

SUMMARY:  The  Department  of  Conpnerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  Com  Refiners  Association 
("CRA").  This  notice  summarizes  the 
conduct  for  which  certification  has  been 
granted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeftey  C.  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
kitemational  Trade  Administration,  by 
telephone  at  (202)  482-5131  (this  is  not 
a  toll-free  number),  or  by  e-mail  at 
oetca@ita .  doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issrue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
title  in  are  found  at  15  CFR  part  325 
(2001).  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 


this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  the 
•Certificate  in  the  Federal  Register. 
Under  section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

High  fructose  com  syrup  ("HFCS")  in 
the  following  two  forms:  42  percent 
fmctose  and  55  percent  fructose  and 
enriched  HFCS  (greater  than  55  percent 
fmctose). 

Export  Markets 

HFCS  for  which  tariff-rate  quota 
(TRQ)  rights  are  allocated  will  be 
exported  only  to  Mexico. 

Export  Trade  Activities  and  Methods  of 
Operation 

Purpose 

The  CRA  will  manage  the  system  as 
.  set  forth  below  for  allocating  rights  to 
ship  under  tariff-rate  quotas  (TRQs) 
permitting  duty-free  entry  of  U.S.  HFCS 
into  Mexico. 

The  CRA  shall  permit  any  producer  of 
HFCS  in  the  United  States  to  become  a 
member  of  the  association  for  purposes 
of  receiving  TRQ  rights  under  this 
system  and  shall  seek  an  amendment  of 
this  Certificate  to  make  such  a  producer 
a  member  under  this  Certificate. 

TRQ  Administrator 

The  CRA  will  contract  with  an 
independent  third-party  administrator 
who  will  bear  responsibility  for 
administering  the  TRQ  System,  subject 
to  general  oversight  and  supervision  by 
the  Board  of  Directors  of  the  CRA.  The 
administrator  may  not  be  otherwise 
related  to  the  CRA  or  any  member  or  in 
any  way  engaged  in  the  production, 
distribution  or  sale  of  HFCS. 

TRQ  System 

The  administrator  shall  allocate  TRQ 
rights  based  on  the  share  each  member's 
U.S.  HFCS  production  capacity 
represents  of  total  U.S.  HFCS 
production  capacity.  The  administrator 
may  advise  each  member  individually 
of  the  quantity  of  TRQ  rights  allocated 
to  that  member.  In  accordance  with 
those  allocations,  the  administrator 
shall,  upon  the  request  of  a  member, 
issue  to  the  member  evidence  of  TRQ 
righls  to  ship  a  specified  quantity  of 
U.S.  HFCS  duty-free  to  Mexico  up  to  the 


outstanding  total  of  the  member's 
allocation. 

Evidence  of  TRQ  rights  issued  by  the 
administrator  shall  be  freely 
transferable.  Transfers  of  TRQ  rights  are 
subject  to  the  normal  application  of  the 
antitrust  laws. 

Confidential  Information 

Each  member  may  provide  to  the 
administrator  information  regarding  its 
capacity  to  produce*  HFCS  in  the  United 
States  for  the  purpose  of  calculating  the 
member's  allocation  of  TRQ  rights. 

Any  non-public,  company-specific 
business  information  or  data  submitted 
by  an  applicant  for  membership,  by  a 
member,  or  by  any  other  person  in 
connection  with  the  TRQ  System  shall 
be  marked  "confidential"  and  submitted 
to  the  administrator,  who  shall  maintain 
its  confidentiality.  The  administrator 
shall  not  disclose  such  confidential 
information  to  any  member  other  than 
the  submitter,  or  to  any  officers,  agents, 
or  employees  of  any  member  other  than 
the  submitter,  and  shall  not  disclose 
such  confidential  information  to  any 
other  person  except  to  another  neutral 
third  party  as  necessary  to  make  the 
determination  for  which  the  information 
was  submitted,  to  allocate  TRQ 
quantities,  or  in  connection  with  reports 
to  the  U.S.  Department  of  Commerce  as 
required  by  the  Certificate  or  the 
arbitration  of  a  dispute. 

Cooperation  with  the  U.S.  and  Mexican 
Governments 

The  CRA  will  provide  to  the  U.S. 
Government  and  the  Government  of 
Mexico  whatever  information  and 
consultations  may  be  useful  in  order  to 
facilitate  cooperation  between  the 
goverrunehts  conceming  the 
implementation  and  operation  of  the 
TRQ  System.  Furthermore,  directly  or 
through  the  U.S.  Government,  the  CRA 
will  endeavor  to  accommodate  any 
information  requests  from  the 
Government  of  Mexico  (while  protecting 
confidential  information  entrusted  to 
the  administrator),  and  will  consult 
with  the  Government  of  Mexico  as 
appropriate.  All  such  information  and 
consultations  shall  be  subject  to  the 
provision  on  Confidential  Information 
(above)  and  the  Terms  and  Conditions 
(below). 

Definition 

Neutral  third-party,  as  used  in  this 
Certificate  of  Review,  means  a  party  not 
related  to  CRA  or  any  member  and  who 
is  not  engaged  in  the  production, 
distribution  or  sale  of  HFCS. 
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Members  (Within  the  Meaning  of 
Section  325.(1)  of  the  Regulations) 

Members  (in  addition  to  the  CRA): 
A.E.  Staley  Manufacturing  Company, 
Decatur,  Illinois  (subsidiary  of  Tate  & 
Lyle  pic,  London,  United  Kingdom); 
Archer  Daniels  Midland  Company, 
Decatur,  Illinois;  Cargill,  Incorporated, 
Minneapolis,  Minnesota;  Com  Products 
International,  Inc.,  Westchester,  Illinois; 
National  Starch  and  Chemical 
Company.  Bridgewater,  New  Jersey 
(subsidiary  of  ICl  pic,  London,  United 
Kingdom);  Penford  Corporation, 
Bellevue,  Washington;  and  Roquette 
America,  Inc.,  Keokuk,  Iowa  (subsidiary 
of  Roquette  Freres,  Lestrem,  France). 

Protection  Provided  by  Certificate 

This  Certificate  protects  the  CRA,  its 
members,  and  directors,  officers,  and 
employees  acting  on  behalf  of  the  CRA 
and  its  members  from  private  treble 
damage  actions  and  government 
criminal  and  civil  suits  under  U.S. 
federal  and  state  antitrust  laws  for  the 
export  conduct  specified  in  the 
Certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

Terms  and  Conditions  of  Certificate 

1 .  In  engaging  in  export  trade 
activities  and  methods  of  operation, 
neither  CRA,  any  member,  the 
administrator,  nor  any  neutral  third- 
party  shall  intentionally  disclose, 
directly  or  indirectly,  to  any  member 
(including  parent  companies, 
subsidiaries,  or  other  entities  related  to 
any  member)  any  information  regarding 
any  other  member's  costs,  production, 
inventories,  domestic  prices,  domestic 
sales,  domestic  customers,  capacity  to 
produce  HFCS  for  domestic  sale, 
domestic  orders,  terms  of  domestic 
marketing  or  sale,  or  U.S.  business 
plans,  strategies,  or  methods,  unless 
such  information  is  already  generally 
available  to  the  trade  or  public. 

2.  CRA  and  its  members  will  comply 
with  requests  made  by  the  Secretary  of 
Conunerce  on  behalf  of  the  Secretary  or 
the  Attorney  General  for  information  or 
documents  relevant  to  conduct  under 
the  Certificate.  The  Secretary  of 
Commerce  will  request  such 
information  or  documents  when  either 
the  Attorney  General  or  the  Secretary  of 
Commerce  believes  that  the  information 
or  documents  are  required  to  determine 
that  the  export  trade,  export  trade 
activities  and  methods  of  operation  of  a 
person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 


Effective  Period  of  Certificate 

This  Certificate  continues  in  effect 
from  the  effective  date  indicated  below   < 
until  it  is  relinquished,  modified,  or 
revoked  as  provided  in  the  Act  and  the 
regulations. 

Other  Conduct  ^ 

Nothing  in  this  Certificate  prohibits 
the  CRA  and  its  members  from  engaging 
in  conduct  not  specified  in  this 
Certificate,  but  such  conduct  is  subject 
to  the  normal  application  of  the 
antitrust  laws. 

Disclaimer 

The  issuance  of  this  Certificate  of 
Review  to  CRA  by  the  Secretary  of 
Commerce  with  the  concurrence  of  the 
Attorney  General  under  the  provisions 
of  the  Act  does  not  constitute,  explicitly 
or  implicitly,  an  endorsement  or 
opinion  by  the  Secretary  of  Commerce 
or  by  the  Attorney  General  concerning 
either  (a)  the  viability  or  quality  of  the 
business  plans  of  CRA  or  its  members  or 
(b)  the  legality  of  such  business  plans  of 
CRA  or  its  members  under  the  laws  of 
the  United  States  (other  than  as 
provided  in  the  Act)  or  under  the  laws 
of  any  foreign  country. 

The  application  of  this  Certificate  to 
conduct  in  export  trade  where  the 
United  States  Government  is  the  buyer 
or  where  the  United  States  Government 
bears  more  than  half  the  cost  of  the 
transaction  is  subject  to  the  limitations 
set  forth  in  section  V.(D.)  of  the 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review  (Second 
Edition),"  50  FR  1786  (January  11, 
1985). 

In  accordance  with  the  authority 
granted  under  the  Act  and  the 
Regulations,  this  Certificate  of  Review  is 
hereby  issued  to  the  Corn  Refiners 
Association,  Inc. 

The  effective  date  of  the  Certificate  is 
December  30,  2002.  A  copy  of  this 
certificate  will  be  kept  in  the 
International  Trade  Administration's 
Freedom  of  Information  Records 
Inspection  Facility  Room  4102,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  December  30,  2002. 
Jeffrey  C.  Anspacher, 

Director.  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  03-451  Filed  1-9-03;  8:45  am] 

BILUNG  COOe  3510-OR-P 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Submission  for  0MB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Payment  of  Patent  and 
Trademark  Office  Fees  by  Credit  Card. 

Form  Number(s):  PTO-2038. 

Agency  Approval  Number:  0651- 
0043. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  29,497  hours  annually. 

Number  of  Respondents:  327,308 
responses  per  year. 

Avg.  Hours  Per  Response:  The  USPTO 
estimates  that  it  will  take  the  public 
approximately  12  minutes  (0.2  hours)  to 
gather  the  necessary  information, 
prepare,  and  submit  the  Credit  Card 
Payment  Form  or  2  minutes  (0.03  hours) 
to  prepare  and  submit  the  Electronic 
Credit  Card  Payment  Form. 

Needs  and  Uses:  The  USPTO  charges 
fees  for  processing  and  other  services 
related  to  patents,  trademarks,  and 
information  products,  which  may  be 
paid  by  credit  card.  The  Electronic 
Credit  Card  Payment  Form  is  being 
added  to  this  collection  and  allows  the 
public  to  submit  credit  card  payments 
online.  The  public  uses  this  collection 
to  submit  credit  card  information  in 
order  to  pay  various  fees  and  to  indicate 
the  purpose  of  the  payment  being 
submitted.  The  USPTO  uses  this 
information  to  determine  whether  the 
appropriate  fee  amount  has  been 
submitted  and  to  process  these  credit 
card  payments.  The  use  of  separate 
credit  card  payment  forms  is  necessary 
in  order  to  protect  the  confidentiality  of 
the  submitted  credit  card  information 
and  exclude  this  information  from  the 
patent  and  trademark  records  that  are 
open  to  public  inspection. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profits,  not-for-profit  institutions,  farms, 
the  Federal  Government,  and  state, 
local,  or  tribal  governments. 

Frequency:  On  occasion  for 
recordkeeping  and  reporting. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 
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Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Susan  K.  Brown, 
Records  Officer.  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division.  USPTO,  Suite 
310,  2231  Crystal  Drive.  Washington, 
DC  20231,  by  phone  at  (703)  308-7400, 
or  by  e-mail  at  susan.brown@uspto.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  February  10.  2003  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street  NW.,  Washington,  DC 
20503. 

Dated:  January  6,  2003. 
Susan  K.  Brownr 

Records  Officer.  USPTO,  Office  of  Data 
Architecture  and  Services,  tkita 
Administration  Division. 
IFR  Doc.  03-500  Filed  1-9-03;  8:45  am] 

BIUJNG  CODE  3S10-16-P 


DEPARTMENT  OF  COMMERCE 

Technology  Administration 

Technology  Administration 
Performance  Review  Board 
MemlBershIp 

The  Technology  Administration 
Performance  Review  Board  (TA  PRB) 
reviews  performance  appraisals, 
agreements,  and  recommended  actions 
pertaining  to  employees  in  the  Senior 
Executive  Service  and  reviews 
performance-related  pay  increases  for 
ST-3104  employees.  The  Board  makes 
recommendations  to  the  appropriate 
appointing  authority  concerning  such 
matters  so  as  to  ensiu«  the  fair  and 
equitable  treatment  of  these  individuals. 

This  notice  lists  the  membership  of 
the  TA  PRB  and  supersedes  the  list 
published  in  Federal  Register 
Document  02-19569,  Vol.  67.  No.  149, 
page  50422,  dated  August  2,  2002. 

Charles  Clark  (C),  Chief,  Electron  &  Optical 
Physics  Division,  Physics  Laboratory, 
National  Institute  of  Standards  & 
Technology,  Gaithersburg,  MD  20899, 
Appointment  Expires:  13/31/04  (Limited). 

Belinda  L.  Collins  (C),  Deputy  Director  for 
Technology  Services,  National  Institute  of 
Standards  &  Technology,  Gaithersburg,  MD 
20899,  Appointment  Expires:  13/31/04 
(Limited). 

Stephen  Freiman  (C),  Deputy  Director, 
Materials  Science  &  Engineering 
Laboratory,  National  Institute  of  Standards 
&  Technology,  Gaithersburg,  MD  20899, 
Appointment  Expires:  13/31/04  (Limited). 

Daniel  Hurley  (C),  Director  of 
Communication  and  Information, 
Infrastructure  Assurance  Program,  National 
Telecommunications  and  Information 


Administration,  Washington,  DC  20230, 
Appointment  Expires:  13/31/03  (General). 

Christian  Israel  (NC),  Deputy  Assistant 
Secretary  for  Technology  Policy, 
Technology  Administration,  Department  of 
Commerce,  Washington,  DC  20230, 
Appointment  Expires:  12/31/04  (General). 

Richard  F.  Kayser  (C),  Director  for 
Technology  Services,  National  Institute  of 
Standards  &  Technology,  Gaithersburg,  MD 
20899,  Appointment  Expires:  13/31/04 
(Limited). 

William  F.  Koch  (C),  Deputy  Director, 
Chemical  Science  &  Technology 
Laboratory,  National  Institute  of  Standards 
&  Technology,  Gaithersburg,  MD  20899, 
Appointment  Expires:  13/31/04  (Limited). 

Willie  E.  May  (C),  Chief,  Analytical 
Chemistry  Division,  Chemical  Science  & 
Technology  Laboratory,  National  Institute 
of  Standards  &  Technology,  Gaithersburg, 
MD  20899,  Appointment  Expires:  13/31/04 
(Limited). 

Tyra  Dent  Smith  (C),  Chief,  Human 
Resources  Division,  Census  Bureau, 
Washington,  DC  20233,  Appointment 
Expires:  13/31/04  (Limited). 

John  F.  Sopko  (C),  Deputy  Director,  National 
Technical  Information  Service,  Springfield, 
VA  22161,  Appointment  Expires:  13/31/04 
(Limited). 

Dennis  Swyt  (C),  Chief  Precision  Engineering 
Division,  Manufacturing  Engineering 
Laboratory,  National  Institute  of  Standards 
&  Technology,  Gaithersburg,  MD  20899- 
8210,  Appointment  Expires:  12/31/04 
(Limited). 

Kathleen  Taylor  (C),  Chief,  Employment  and 
Labor  Law  Division,  Assistant  General 
Counsel  for  Administration,  Office  of  the 
General  Counsel,  Office  of  the  Secretary, 
Washington,  DC  20230,  Appointment 
Expires:  12/31/03  (General). 

Susan  Zevin  (C),  Deputy  Director, 
Information  Technology  Laboratory, 
Information  Technology  Laboratory, 
National  Institute  of  Standards  & 
Technology,  Gaithersburg,  MD  20899- 
8900,  Appointment  Expires:  12/31/03 
(Limited). 

Dated:  December  22,  2002. 
Benjamin  H.  Wu, 

Deputy  Under  Secretary  for  Technology, 
Technology  Administration,  Department  of 
Commerce. 

(FR  Doc.  03-485  Filed  1-9-03;  8:45  am] 
BILUNG  COOE  3510-18-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY:  Consumer  Product  Safety 

Commission  Washington,  DC  20207. 

TIME  AND  DATE:  Thursday,  January  16, 

2003  2  p.m. 

LOCATION:  Room  410,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Part  Open  to  the  Public;  Part 

Closed. 


MATTERS  TO  BE  CONSIOEREO: 

Open  to  the  Public 

1.  CPSC  Vice  Chairman:  The 
Commission  will  elect  a  Vice  Chairman. 

Closed  to  the  Public 

2.  Compliance  Status  Report:  The  staff 
will  brief  the  Commission  on  the  status 
of  various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  AOOmONAL 
information:  Todd  A.  Stevenson,  Office 
of  the  Secretary,  4330  East  West 
Highway,  Bethesda.  MD  20207  (301) 
504-0800. 

Dated:  January  6,  2003. 
Todd  A.  Stevenson, 

Secretary.  « 

[FR  Doc.  03-647  Filed  1-8-03;  2:40  pm] 

BKJJNGCOOE  63Sfr-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice.  The  Department  of 
Defense  has  submitted  to  OMB  for ' 
clearance,  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  10, 
2003. 

Title,  Form  Number,  and  OMB 
Number:  Offered  Candidate  Procedures; 
USMA  forms  5-490,  2-66,  847,  5-489, 
5_519,  8-2,  6-154,  5-515,  534,  5-516. 
480-1,  5-499;  OMB  Number  0702-0062. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  16,600. 

Responses  per  Respondent:  1 . 

Annual  Responses:  16,600. 

Average  Burden  per  Response:  70 
minutes  (average). 

Annual  Burden  Hours:  1,937. 

Needs  and  Uses:  Candidates  to  the 
United  States  Military  Academy 
(USMA)  provide  personal  backgroimd 
information,  which  allows  the  USMA 
Admissions  Committee  to  make 
subjective  judgments  on  non-academic 
experiences.  Data  are  also  used  by  the 
Office  of  West  Point  Institutional 
Research  for  correlation  with  success  in 
graduation  and  military  careers.  The 
purpose  of  this  activity  is  to  obtain  a 
group  of  applicants  who  eventually  may 
be  evaluated  for  admission  to  the 
USMA. 
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Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher.  Written  conunents  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD  Health 
Affairs,  Room  10235,  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  2202^302. 

Dated:  December  31,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-449  Filed  1-9-03;  8:45  am) 

BILUNG  CODE  5001 -08-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
11.2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 


Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  acciuate;  (4)  how  might  the 
•Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  January  7,  2003. 
John  D.  Tressler 

Leader.  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  New  Collection. 

Title:  Electronic  Debit  Payment 
Option  for  Student  Loans  (JS). 

Frequency:  Other:  one  time. 

Affected  Public:  Businesses  or  other 
for-profit.  Federal  Government. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  108541; 
Biuden  Hours:  2. 

Abstract:  The  need  for  an  Electronic 
Debit  Account  Program  will  give  the 
borrower  another  option  in  which  to 
repay  federally  funded  student  loans  via 
automatic  debit  deductions  from  their 
checking  accounts. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  1118.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
Vjvian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIO_RlMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  bm-den  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  loe.Schubart@ed.gov. 


Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-531  Filed  1-9-03:  8:45  am] 
BILUNG  CODE  400(M)1-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
10,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren.  Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Siunmary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  fi^uency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  biu-den.  OMB  invites 
public  comment. 
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Dated:  January  7,  2003. 

John  D.  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Guaranty  Agency  Financial 
Report  (JS). 

Frequency:  Monthly,  annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs  (primary), 
Businesses  or  other  for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  612; 
Burden  Hours:  33660. 

Abstract:  The  Guaranty  Agency 
Financial  Report  is  used  to  request 
payments  from  and  make  payments  to 
the  Department  of  Education  under  the 
FFBL  program  authorized  by  Title  IV, 
Part  B  of  the  HEA  of  1965,  as  amended. 
The  report  is  also  used  to  monitor  the 
agency's  financial  activities,  including 
activities  concerning  its  federal  fund; 
operating  fund  and  the  agency's 
restricted  account. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  202-708-9346. 
Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  Comments  regarding 
burden  and/or  the  collection  activity 
requirements  should  be  directed  to  Lew 
Oleinick  at  (202)  205-3516  or  at  his  e- 
mail  address  lew.oleinick@ed.gov. 
Individuals  who  use  a 
teleconununications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
[FR  Doc.  03-530  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  400(M>1-P 


DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  proposed  priorities. 

SUMMARY:  The  Assistant  Secretary 
proposes  funding  priorities  under  the 
Rehabilitation  Engineering  Research 
Center  (RERC)  program  for  up  to  nine 
Rehabilitation  Engineering  Research 
Centers  under  the  National  Institute  on 


Disability  and  Rehabilitation  Research 
(NIDRR)  for  Fiscal  Years  (FYs)  2003- 
2005.  We  take  this  action  to  focus 
research  attention  on  areas  of  national 
need.  We  intend  these  priorities  to 
improve  the  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities. 

DATES:  We  must  receive  your  comments 
on  or  before  February  10,  2003. 
ADDRESSES:  Address  all  comments  about 
these  proposed  priorities  to  Donna 
Nangle.  U.S.  Department  of  Education. 
400  Maryland  Avenue,  SW.,  room  3412, 
Switzer  Building,  Washington,  DC 
20202-2645.  If  you  prefer  to  send  your 
conunents  through  the  Internet,  use  the 
following  address: 
donna.nangle@ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475  or 
via  the  Internet:  donna.nangle@ed.gov. 

Individuals  with  disabiUties  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Invitation  to  Comment:  We  invite  you 
to  submit  comments  regarding  these 
proposed  priorities. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  fi-om 
these  proposed  priorities.  Please  let  us 
know  of  any  further  opportimities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  priorities  in  Room  3412, 
Switzer  Building,  330  C  Street,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record  ■, 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  mlemaking 
record  for  these  proposed  priorities.  If 


you  want  to  schedule  an  appointment 
for  this  type  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

We  will  announce  the  final  priorities 
in  a  notice  in  the  Federal  Register.  We 
will  determine  the  final  priorities  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  from  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  these  proposed  priorities,  we  invite 
applications  through  a  notice  published  in 
the  Federal  Register.  When  inviting 
applications  we  designate  each  priority  as 
absolute,  competitive  preference,  or 
invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  priority  (34  CFR 
75.105(c)(2){i));  or  (2)  selecting  an 
application  that  meets  the  competitive 
priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
competitive  priority  (34  CFR 
75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Note:  The  proposed  priorities  support 
President  Bush's  New  Freedom  Initiative 
(NFI).  The  NFI  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
www.whitehouse.gov/news/ 
freedominitiative/freedominitiative.html. 

The  proposed  priorities  are  also  in 
concert  with  NIDRR's  Long-Range  Plan, 
which  can  be  accessed  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
offices/OSERS/NIDRR/#LRP. 

Rehabilitation  Engineering  Research 
Centers  Program 

We  may  make  awards  for  up  to  60 
months  through  grants  or  cooperative 
agreements  to  pubUc  and  private 
agencies  and  organizations,  including 
institutions, of  higher  education,  Indian 
tribes,  and  tribal  organizations,  to 
conduct  research,  demonstration,  and 
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training  activities  regarding 
rehabilitation  technology  in  order  to 
enhance  opportunities  for  meeting  the 
needs  of,  and  addressing  the  barriers 
confronted  by,  individuals  with 
disabilities  in  all  aspects  of  their  lives. 
Each  RERC  must  be  operated  by  or  in 
collaboration  with  an  institution  of 
higher  education  or  a  nonprofit 
organization. 

Description  of  Rehabilitation 
Engineering  Research  Centers 

RERCs  carry  out  research  or 
demonstration  activities  by: 

(a)  Developing  and  disseminating 
innovative  methods  of  applying 
advanced  technology,  scientific 
achievement,  and  psychological  and 
social  knowledge  to  (1)  solve 
rehabilitation  problems  and  remove 
environmental  barriers  and  (2)  study 
and  evaluate  new  or  emerging 
technologies,  products,  or  environments 
and  their  effectiveness  and  benefits;  or 

(b)  Demonstrating  and  disseminating 
(1)  innovative  models  for  the  delivery  of 
cost-effective  rehabilitation  technology 
services  to  rural  and  urban  areas  and  (2) 
other  scientific  research  to  assist  in 
meeting  the  employment  and 
independent  living  needs  of  individuals 
with  severe  disabilities:  or 

(c)  Facilitating  service  delivery 
systems  change  through  (1)  the 
development,  evaluation,  and 
dissemination  of  consumer-responsive 
and  individual  and  family-centered 
innovative  models  for  the  delivery  to 
both  rural  and  urban  areas  of  innovative 
cost-effective  rehabilitation  technology 
services  and  (2)  other  scientific  research 
to  assist  in  meeting  the  employment  and 
independence  needs  of  individuals  with 
severe  disabilities. 

Each  RERC  must  provide  training 
opportunities,  in  conjunction  with 
institutions  of  higher  education  and 
nonprofit  organizations,  to  assist 
individuals,  including  individuals  with 
disabilities,  to  become  rehabilitation 
technology  researchers  and 
practitioners. 

General  RERC  Requirements 

The  following  requirements  apply  to 
each  RERC  pursuant  to  these  absolute 
priorities  unless  noted  otherwise.  An 
applicant's  proposal  to  fulfill  these 
requirements  will  be  assessed  using 
applicable  selection  criteria  in  the  peer 
review  process. 

Each  RERC  must  have  the  capability 
to  design,  build,  and  test  prototype 
devices  and  assist  in  the  transfer  of 
successful  solutions  to  relevant 
production  and  service  delivery 
settings.  Each  RERC  must  evaluate  the 


efficacy  and  safety  pf  its  new  products, 
instrumentation,  or  assistive  devices. 

Each  RERC  must  develop  and 
implement  in  the  first  three  months  of 
the  grant  a  plan  that  describes  how  the 
center  will  include,  as  appropriate, 
individuals  with  disabilities  or  their 
representatives  in  all  phases  of  center 
activities  including  research, 
development,  training,  dissemination, 
and  evaluation. 

Each  RERC  must  develop  and 
implement  in  the  first  year  of  the  grant, 
in  consultation  with  the  NIDRR-funded 
National  Center  for  the  Dissemination  of 
Disability  Research  (NCDDR),  a  plan  to 
disseminate  the  RERCs  research  results 
to  persons  with  disabilities,  their 
representatives,  disability  organizations, 
service  providers,  professional  journals, 
manufacturers,  and  other  interested 
parties. 

Each  RERC  must  develop  and 
implement  in  the  first  year  of  the  grant, 
in  consultation  with  the  NIDRR-funded 
RERC  on  Technology  Transfer  or  other 
entities  as  appropriate,  a  plan  for 
ensuring  that  all  new  and  improved 
technologies  developed  by  this  RERC 
are  successfully  transferred  to  the 
marketplace. 

Each  RERC  must  conduct  a  state-of- 
the-science  conference  on  its  respective 
area  of  research  in  the  third  year  of  the 
grant  and  publish  a  comprehensive 
report  on  the  final  outcomes  of  the 
conference  in  the  fomth  year  of  the 
grant. 

Each  RERC  will  be  expected  to 
coordinate  on  research  projects  of 
mutual  interest  with  relevant  NIDRR- 
funded  projects  as  identified  through 
consultation  with  the  NIDRR  project 
officer. 

Priorities 

Background 

Technology  plays  a  vital  role  in  the 
lives  of  millions  of  disabled  and  older 
Americans.  Advances  in  assistive 
technology  and  adoption  of  principles 
of  universal  design  have  significantly 
improved  the  quality  of  life  for  these 
individuals.  Individuals  with  significant 
disabilities  regularly  use  products 
developed  as  the  result  of  rehabilitation 
and  biomedical  research  to  achieve  and 
maintain  maximum  physical  function, 
live  independently,  study  and  learn, 
and  attain  gainful  employment.  The 
range  of  engineering  research  has 
broadened  to  encompass  not  only 
assistive  technology  but  also  technology 
at  the  systems  level  [i.e.,  the  built 
environment,  information  and 
communication  technologies, 
transportation,  etc.)  and  technology  that 
interfaces  between  the  individual  and 


systems  technology  and  is  basic  to 
community  integration. 

The  NIDRR  RERC  program  has  been  a 
major  force  in  the  development  of 
technology  to  enhance  independent 
function  for  individuals  with 
disabilities.  The  RERCs  are  recognized 
as  national  centers  of  excellence  in  their 
respective  areas  and  collectively 
represent  the  largest  federally  supported 
program  responsible  for  advancing 
rehabilitation  engineering  research.  For 
example,  the  RERC  program  was  an 
early  pioneer  in  the  development  of 
augmentative  communication  and  has 
been  at  the  forefront  of  prosthetics  and 
orthotics  research  for  both  children  and 
adults.  RERCs  have  played  a  major  role 
in  the  development  of  voluntary 
standards  that  industry  uses  when 
developing  wheelchairs,  wheelchair 
restraint  systems,  information 
technologies,  and  the  World  Wide  Web. 
The  RERC  on  Low  Vision  and  Blindness 
helped  develop  talking  sign 
technologies  that  are  currently  being 
utilized  in  major  cities  in  both  the 
United  States  and  Japan  to  help  blind 
and  visually  impaired  individuals 
navigate  city  streets  and  subways. 
RERCs  have  been  a  driving  force  in  the 
development  of  universal  design 
principles  that  can  be  applied  to  the 
built  environment,  information 
technology  and  telecommunications, 
transportation,  and  consumer  products. 
RERC  research  activities  also 
contributed  to  the  clinical  use  of 
electromyography,  gait  analysis,  and 
functional  electrical  stimulation. 

Advancements  in  basic  biomedical 
science  and  technology  have  resulted  in 
new  opportunities  to  enhance  further 
the  lives  of  people  with  disabilities. 
Recent  advances  in  biomaterials 
research,  composite  technologies, 
information  and  telecommunication 
technologies,  nanotechnologies,  micro 
electro  mechanical  systems  (MEMS), 
sensor  technologies,  and  the 
neurosciences  provide  a  wealth  of 
opportunities  for  individuals  with 
disabilities  and  should  be  incorporated 
into  research  focused  on  disability  and 
rehabilitation. 

NIDRR  intends  to  fund  up  to  nine 
new  RERCs  in  FY  2003.  Applicants 
must  select  one  of  the  following  priority 
topic  areas:  (a)  Hearing  enhancement; 
(b)  prosthetics  and  orthotics;  (c) 
communication  enhancement;  (d) 
measurement  and  monitoring  of 
functional  performance;  (e)  technology 
access  for  land  mine  survivors;  (f) 
universal  interface  and  information 
technologies;  (g)  telerehabilitation;  (h) 
accessible  public  transportation;  (i) 
wheeled  mobility;  (j)  cognitive 
technologies;  and  (k)  technology 
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transfer.  Applicants  are  allowed  to 
submit  more  than  one  proposal  as  long 
as  each  proposal  addresses  only  one 
RERC  topic  area. 

Letters  of  Intent 

Due  to  the  open  nature  of  this 
competition,  NIDRR  is  requiring  all 
potential  applicants  to  submit  a  letter  of 
intent  (LOI).  Each  LOI  must  be  limited 
to  a  maximum  of  foiu  pages  and  must 
include  the  following  information:  (1) 
The  title  of  the  proposed  RERC,  the 
name  of  the  host  institution,  the  name 
of  the  Principal  Investigator  (PI),  and  the 
names  of  partner  institutions  and 
entities;  (2)  a  brief  statement  of  the 
vision,  goals  and  objectives  of  the 
proposed  RERC  and  a  description  of  its 
research  and  development  activities  at  a 
sufficient  level  of  detail  to  allow 
potential  peer  reviewers  to  be  selected; 
(3)  a  list  of  proposed  RERC  staff 
including  the  center  Director  and  key 
personnel;  and  (4)  a  list  of  individuals 
whose  selection  as  a  peer  reviewer 
might  constitute  a  conflict  of  interest 
due  to  involvement  in  proposal 
development,  selection  as  an  advisory 
board  member,  co-PI  relationships,  etc. 

The  signed,  original  LOI  must  oe 
received  by  NIDRR  no  later  than  four 
weeks  after  the  notice  of  final  funding 
priorities  for  this  competition  is 
published  in  the  Federal  Register. 
Submission  of  a  LOI  is  a  prerequisite  for 
eligibility  to  submit  an  application. 
With  prior  approval,  an  email  or 
facsimile  copy  of  a  LOI  will  be  accepted, 
but  the  signed  original  must  be  sent  to: 
William  Peterson,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3425,  Switzer  Building. 
Washington,  DC  20202-2645.  For 
further  information  regarding  the  LOI 
requirement,  contact  William  Peterson 
at  (202)  205-9192  or  by  email  at: 
william.peterson@ed.gov. 

Proposed  Priorities 

The  Assistant  Secretary  proposes  to 
fund  up  to  nine  RERCs  that  will  focus 
on  Innovative  technological  solutions, 
new  knowledge,  and  concepts  to 
promote  the  health,  safety, 
independence,  employment,  active 
engagement  in  daily  activities,  and 
quality  of  life  of  persons  with 
disabilities.  Each  RERC  must: 

(1)  Contribute  substantially  to  the 
technical  and  scientific  knowledge-base 
relevant  to  its  respective  subject  area; 

(2)  Research,  develop,  and  evaluate 
innovative  technologies,  products, 
enviromnents,  performance  guidelines, 
and  monitoring  and  assessment  tools  as 
applicable  to  its  respective  subject  area; 

(3)  Identify,  implement,  and  evaluate, 
in  collaboration  with  the  relevant 


industry,  professional  associations,  and 
institutions  of  higher  education, 
innovative  approaches  to  expand 
research  capacity  in  its  respective  field 
of  study; 

(4)  Monitor  trends  and  evolving 
product  concepts  that  represent  and 
signify  futiu«  directions  for  technologies 
in  its  respective  area  of  research;  and 

(5)  Provide  technical  assistance  to 
public  and  private  organizations 
responsible  for  developing  policies, 
guidelines,  and  standards  that  affect  its 
respective  area  of  research. 

(6)  Each  RERC  must  focus  on  one  of 
the  following  priority  topic  areas: 

(a)  Hearing  Enhancement:  This  center 
must  research  and  develop  methods, 
systems,  and  technologies  that  v«ll 
assist  hearing  professionals  with  the 
process  of  matching  hearing  technology 
to  individuals  with  hearing  loss  and 
associated  conditions  such  as  tinnitus. 
This  includes  improving  the 
compatibility  of  hearing  enhancement 
technologies  with  various  enviroimients 
such  as  school,  work,  recreation,  and 
social  settings; 

(b)  Prosthetics  and  Orthotics:  This 
center  must  increase  understanding  of 
the  scientific  and  engineering  principles 
pertaining  to  human  locomotion, 
reaching,  grasping,  and  manipulation, 
emd  incorporate  those  principles  into 
the  design  and  fitting  of  prosthetic  and 
orthotic  devices; 

(c)  Communication  Enhancement: 
This  center  must  research  and  develop 
augmentative  and  alternative 
communication  technologies  and 
strategies  that  will  enhance  the 
commimicative  capacity  of  individuals 
of  all  ages  with  significant 
communication  disorders  across 
environments  (i.e.,  education, 
employment,  recreation,  social); 

(d)  Measurement  and  Monitoring  of 
Functional  Performance:  This  center 
must  research  and  develop  technologies 
and  methods  that  effectively  assess  the 
outcomes  of  rehabilitation  therapies  by 
combining  measurements  of 
physiological  performance  with 
measures  of  functional  performance; 

(e)  Technology  Access  for  Land  Mine 
Survivors:  This  center  must  address  the 
unique  rehabilitation  needs  of  land 
mine  survivors  of  all  ages  and  develop 
low-cost  replacement  limbs,  orthotics, 
and  assistive  technologies  using 
indigenous  materials  and  expertise  from 
respective  countries  that  will  benefit  the 
quality  of  life  for  individuals  who  have 
been  severely  injured  due  to  land  mine 
explosions; 

if)  Universal  Interface  and 
Information  Technologies:  This  center 
must  research  and  develop  irmovative 
technological  solutions  for,  and  promote 


universal  access  to,  current  and 
emerging  information  technologies  and 
technology  interfaces  that  promote  a 
seamless  integration  of  the  multiple 
technologies  used  by  individuals  with 
disabijities  in  the  home,  the  community, 
and  the  workplace.  This  center  must 
work  collaboratively  with  the  RERC  on 
Telecommunication  Access,  the  RERC 
on  Mobile  Wireless  Technologies,  and 
the  NIDRR-funded  Information 
Technology  Technical  Assistance  and    . 
Training  Center; 

(g)  Telerehabilitation:  This  center 
must  research  and  develop  methods, 
systems,  and  technologies  that  support 
remote  deliverv'  of  rehabilitation  and 
home  health  care  services  for 
individuals  who  have  limited  local 
access  to  comprehensive  medical  and 
rehabilitation  outpatient  services; 

(h)  Accessible  Public  Transportation:    • 
This  center  must  research  and  develop 
methods,  systems,  and  devices  that  will 
promote  and  enhance  the  ability  oT 
people  with  disabilities  to  safely, 
comfortably,  and  efficiently  identify 
destination  information,  embark/ 
disembark,  and  use  restroom  facilities 
on  various  types  of  public 
transportation  systems  such  as 
passenger  trains  and  airplanes; 

(i)  Wheeled  Mobility:  This  center  must 
research  and  develop  innovative 
technologies  and  strategies  that  will 
improve  the  current  state  of  the  science, 
design  standards,  and  usability  of 
wheeled  mobility  devices  and 
wheelchair  seating  systems; 

(j)  Cognitive  Technologies:  This  center 
must  research,  develop,  and  evaluate 
innovative  technologies  and  approaches 
that  will  have  a  positive  impact  on  the  ' 
way  in  which  individuals  with 
significant  cognitive  disabilities 
function  independently  within  their 
communities  and  workplace;  and 

(k)  Technology  Transfer:  This  center 
must  research  and  develop  innovative 
ways  to  facilitate  and  improve  the 
process  of  moving  new.  useful,  and 
more  effective  assistive  technology 
inventions  and  applications  from  the 
prototype  phase  to  the  marketplace. 
This  center  will  be  expected  to  provide 
technical  assistance  to  all  RERCs  on 
issues  pertaining  to  technology  transfer, 
including  the  development  of  long- 
range  technology  transfer  plans. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
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at  the  following  site:  http://www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.133E,  Rehabilitation  Engineering 
Research  Center  Program) 

Program  Authority:  29  U.S.C.  762(g)  and 

764(b)(3). 

Dated:  January  6,  2003. 
Robert  H.  Pastemaqk, 

Assistant  Secretary  for  Special  Education  and 
Rehabiiitative  Services. 
[FR  Doc.  03-529  Filed  1-9-03;  8:45  am) 

BILUNG  CODE  4O0O-<)1-f> 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration 

Withdrawal  of  Notice  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement  for  ttie  Proposed  Wind  Farm 
at  the  Nevada  Test  Site 

agency:  National  Nuclear  Seciu-ity 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  withdrawal. 

T 

SUMMARY:  On  July  25,  2001,  the 
Department  of  Energy  (DOE),  National 
Nuclear  Sectu-ity  Administration 
(NNSA)  announced  its  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  for 
the  proposed  Wind  Farm  at  the  Nevada 
Test  Site  (NTS)  in  Nye  County,  Nevada. 
This  EIS  would  evaluate  the  range  of 
reasonable  alternatives  for  a  private   \^ 
enterprise  project  to  construct,  operated 
and  maintain  a  wind  farm  for  j 

production  of  electrical  power.  The   yT 
action  alternatives  considered  inclined 
a  range  of  electrical  generating        < 
capacities  up  to  about  600  megawatts 
(MW)  at  various  locations  on  the  NTS. 
On  July  5.  2002,  the  Administrator  of 
the  NNSA  decided  to  cancel 
consideration  of  the  wind  farm  proposal 
on  the  NTS  due  to  potentially 
significant  adverse  impacts  to  national 
security  missions  of  the  U.  S.  Air  Force 
at  the  Nevada  Test  and  Training  Range 
(NTTR),  which  has  boundaries 


contiguous  with  the  NTS  on  three  sides. 
Therefore,  further  processing  of  the 
preliminary  draft  EIS,  which  was  under 
review  in  NNSA,  is  no  longer 
warranted.  The  notice  of  intent  to 
prepare  an  EIS  is  withdrawn  and  the 
NEPA  process  is  hereby  terminated. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  Wind  Farm  Project, 
please  contact:  Kevin  D.  Thornton, 
National  Nuclear  Security 
Administration  Nevada  Operations 
Office,  P.O.  Box  98518.  Las  Vegas,  NV 
89193-8518.  Telephone  (702)  295-1541; 
facsimile  (702)  295-0625;  electronic 
mail:  thornton@nv.doe.gov. 

For  general  information  on  the  DOE 
NEPA  process,  please  contact:  Ms.  Carol 
M.  Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  EH— 42, 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  telephone 
202-586-4600,  or  leave  a  message  at  1- 
800-472-2756. 

SUPPLEMENTARY  INFORMATION:  Section 
3161  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993 
encouraged  DOE  to  minimize  the  social 
and  economic  impacts  on  workers  and 
communities  ciffected  by  downsizing  of 
defense-related  facilities.  Among  other 
things,  section  3161  authorized  DOE  to 
encourage  private  sector  economic 
development  at  its  sites  and  facilities.  In 
the  record  of  decision  for  the  "Final 
Environmental  Impact  Statement  for  the 
Nevada  Test  Site  and  Off-Site  Locations 
in  the  State  of  Nevada"  (DOE/EIS  0243), 
DOE  decided,  in  part,  to  continue  to 
support  ongoing  program  operations 
and  pursue  diversification  of  uses  to 
include  non-defense  and  private  use. 
The  proposed  wind  farm  would  be  a 
private  sector  enterprise  located  on  the 
NTS. 

DOE  received  a  proposal  from  M&N 
Wind  Power,  Inc.  and  Siemens  to 
construct,  operate,  and  maintain  a  wind 
farm  at  the  NTS.  Full  implementation  of 
the  proposal  would  have  consisted  of  up 
to  545  wind  turbines  generating  up  to 
approximately  600  MW.  The  wind  farm 
would  encompass  about  432  hectares 
(1069  acres)  of  land.  NNSA  Nevada 
Operations  Office  (NV)  began 
preparation  of  an  environmental 
assessment  (EA)  for  the  proposed 
project  in  November  2000.  Following 
public  review  of  the  pre-approval  draft 
EA,  NNSA/NV  determined  that  a 
finding  of  no  significant  impact  could 
not  be  supported  and  that  an  EIS  would 
be  required.  Preparation  of  the  EIS 
began  with  publication  of  a  notice  of 
intent  to  prepare  an  EIS  in  the  Federal 
Register  on  July  25,  2001.  On  July  3, 
2002,  the  U.S.  Air  Force  wrote  a  letter 


to  the  Manager  of  NNSA/NV  which 
indicated,  based  on  the  results  of  a 
classified  study,  that  the  presence  of 
large  wind  turbines  on  the  NTS  would 
be  incompatible  with  the  mission  of  the 
NTTR.  The  primary  concern  was  for 
significant  adverse  impacts  to  certain 
NTTR  missions  within  the  ranges 
siuTounding  the  NTS.  Some  of  those 
mission  capabilities  are  unique  to  the 
NTTR  and  impacts  caused  by  wind 
turbines  could  adversely  edfect  national 
security.  During  the  same  timeframe  Air 
Force  officials  articulated  these 
concerns  in  a  classified  briefing  to  the 
NNSA  Administrator.  Based  on  the 
concerns  articulated  by  the  Air  Force, 
the  Administrator  of  NNSA  decided  to 
cancel  consideration  of  the  wind  farm 
proposal  on  the  NTS.  Therefore,  fiulher 
processing  of  the  preliminary  draft  EIS, 
which  was  imder  review  within  NNSA, 
is  no  longer  warranted.  The  notice  of 
intent  to  prepare  an  EIS  is  withdrawn 
and  the  NEPA  process  is  hereby 
terminated. 

Issued  in  Washington,  DC,  this  20th  day  of 
December,  2002. 
Linton  Brooks, 

Acting  Administrator,  NationqJ  Nuclear 
Security  Administration. 
[FR  Doc.  03-499  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-38-000] 

Cargiil  Power  Markets,  LLC, 
Complainant,  v.  Midwest  Independent 
Transmission  System  Operator,  Inc., 
Respondent;  Notice  of  Complaint 
Requesting  Fast  Track  Processing 

January  3,  2003. 

Take  notice  that  on  December  31, 
2002,  Cargiil  Power  Markets,  LLC 
(CPM),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission),  a 
complaint  against  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(MISO)  requesting  fast  track  processing 
by  the  Commission.  CPM  alleges  that 
MISO  has  violated  its  open  access 
transmission  tariff  and  Commission 
policy  by  recalling  CPM's  confirmed 
Long-Term  Firm  Point-to-Point 
reservation. 

CPM  states  that  a  copy  of  its 
complaint  was  served  on  MISO. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  January  15, 
2003.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 

First  Revised  Sheet  No.  1 
Original  Sheet  No.  2A 
Third  Revised  Sheet  No.  6 
Original  Sheet  No.  6B 
Third  Revised  Sheet  No.  8 
First  Revised  Sheet  No.  10 
First  Revised  Sheet  No.  12 
Second  Revised  Sheet  No.  13 
First  Revised  Sheet  No.  15 
First  Revised  Sheet  No.  17 
Original  Sheet  No.  25A 
Original  Sheet  No.  27A 
Original  Sheet  No.  30A 
Fourth  Revised  Sheet  No.  34 
Sacond  Revised  Sheet  No.  35 
Second  Revised  Sheet  No.  36 
Second  Revised  Sheet  No.  37 
Second  Revised  Sheet  No.  39 
First  Revised  Sheet  No.  40 
First  Revised  Sheet  No.  42 
Third  Revised  Sheet  No.  43A 
Original  Sheet  No.  53 A 
Original  Sheet  No.  54A 
First  Revised  Sheet  No.  56A 
Original  Sheet  No.  58A 
First  Revised  Sheet  No.  60 
First  Revised  Sheet  No.  62 


field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  The  answerto 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-466  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  6717-OV-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-220-000] 

Chandeleur  Pipe  Line  Company; 
Notice  of  Tariff  Rling 

January  3,  2003. 

Take  notice  that  on  December  30, 
2002,  Chandeleur  Pipe  Line  Company 
(Chandeleiu-)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  revised  tariff  sheets  listed 
below  to  become  effective  February  1, 
2003: 


Third  Revised  Sheet  No.  2 
First  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  6A 
Second  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  9 
Second  Revised  Sheet  No.  11 
Original  Sheet  No.  12A 
Second  Revised  Sheet  No.  14 
First  Revised  Sheet  No.  16 
First  Revised  Sheet  No.  25 
Fourth  Revised  Sheet  No.  27 
Second  Revised  Sheet  No.  30 
Third  Revised  Sheet  No.  33 
Original  Sheet  No.  34A 
Original  Sheet  No.  35A 
Original  Sheet  No.  36 A 
Second  Revised  Sheet  No.  38 
Original  Sheet  No.  39A 
First  Revised  Sheet  No.  41 
Fifth  Revised  Sheet  No.  43 
First  Revised  Sheet  No.  53 
First  Revised  Sheet  No.  54 
Second  Revised  Sheet  No.  56 
First  Revised  Sheet  No.  58 
First  Revised  Sheet  No.  59 
First  Revised  Sheet  No.  61 
First  Revised  Sheet  No.  63 


Chandeleur  asserts  that  the  purpose  of 
this  filing  is  to  clean  up  its  FERC  Gas 
Tariff  in  a  "housekeeping"  filing,  and 
that  the  tariff  sheets  correct  such  items 
as  typographictd  errors,  page  formatting, 
vague  language,  and  remove  electronic 
bulletin  board  language. 

Chandeleur  states  that  it  has  served 
copies  of  the  filing  upon  its  firm  and 
intemiptible  customers,  and  state 
commissions,  and  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 


or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
MTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 


FERCOnlineSupport@ferc.gov  or  toU- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Intervention  Date:  January  13.  2003. 
Magalie  R.  Salas, 
Secretary. 

[FR  Doc.  03-469  Filed  1-9-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-324-005] 

Gulf  Soutti  Pipeline  Company,  LP; 
Notice  of  Compliance  Filing 

January  3,  2003. 

Take  notice  that  on  December  4,  2002, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  a  response  to 
the  Commission's  Order  on  Compliance 
filing  issued  November  4,  2002  (101 
FERC  1161,156  (2002). 

Gulf  South  states  that  the  appropriate 
cost-based  price  of  the  fuel  gas  Gulf 
South  transferred  to  the  cash  pool  was 
$2.16,  and  $1.98  as  suggested  in  the 
order.  Gulf  South  asserts  that  if  the 
Commission  rejects  the  compliance 
filing  based  upon  a  $2.16  transfer  price, 
Gulf  South  seeks  rehearing  of  the 
Commission's  holding  that  an 
accounting  adjustment  made  to  comply 
with  Generally  Accepted  Accoimting 
Principles  (GAAP)  provides  an 
appropriate  basis  to  adjust  the 
"historical  average  weighted  cost  of 
excess  retained  fiiel. 

Gulf  South  states  that  if  the 
Commission  does  not  accept  $2.16  as 
the  appropriate  transfer  price.  Gulf 
South  will  suffer  further  financial  loss 
because  it  will  be  precluded  from 
recovering  the  actual  cost  of  the  fuel  gas 
transferred  to  operate  the  cash  pool 
service. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  10,  2003. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  docmnent. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  Assistance, 
please  contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)502-8659.  The  Conunission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-470  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  S717-01-P 

DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  400-038] 

Wiiliard  Janke  Complainant,  v.  Public 
Service  Company  of  Colorado, 
Respondent;  Notice  of  Complaint, 
Request  for  Fast  Track  Processing, 
and  Petition  for  Relief 

January  3,  2003. 
Take  notice  that  on  December  31, 

2002,  Mr.  Wiiliard  Janke  (Petitioner) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission),  a  Complaint 
against  the  Public  Service  Company  of 
Colorado,  licensee  of  the  Tacoma-Ames 
Project,  FERC  Project  No.  400,  alleging 
various  violations  of  the  issued  license 
for  the  Tacoma-Ames  Project  and  the 
Commission's  regulations  imder  part  12. 
Petitioner  has  also  requested  Fast  Track 
Processing  of  the  Complaint  and  is 
petitioning  for  several  forms  of  relief 
including  a  stay  of  the  Licensee's 
authority  to  grant  permission  to  cross 
over  and  along  the  Ames  penstock  and 
penstock  route. 

Petitioner  states  that  copies  of  the 
Complaint  have  been  served  upon  the 
Licensee  and  the  private  property  owner 
that  has  maintained  an  access  road 
across  and  along  a  portion  of  the  Ames 
penstock  route  and  penstock. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in.accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR- 385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  January  21, 

2003.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 


field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Conunission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-468  Filed  1-9-03;  8:45  am] 

BiLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommlssRm 

[Docket  No.  CP03-1 3-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Intent  To  Prepare  an  Environmental 
Assessment  of  the  Proposed 
Clackamas  Project  and  Request  for 
Comments  on  Environmental  issues 

January  3,  2003. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Clackamas  Project  involving 
abandonment  of  facilities  by  Northwest 
Pipeline  Corporation  (Northwest)  in 
Clackamas  County,  Oregon.'  These 
facilities  would  consist  of  1.42  miles  of 
pipeline  on  its  Camas  to  Eugene  Lateral 
(Lateral)  that  would  be  abandoned.  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail  - 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 


'  Northwest's  application  was  filed  with  the 
Commission  under  Section  7  of  the.Natural  Gas  Act 
and  part  157  of  the  Commission's  regulations. 
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A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Northwestprovided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  Web  site  {www.ferc.gov). 

Summary  of  the  Proposed  Project 

Northwest  proposes  to  abandon  in 
place  and  by  removal  1.42  miles  (7,500 
feet)  of  its  16-inch-diameter  Lateral  from 
mileposts  (MPs)  19.57  to  20.99.  part  of 
this  pipeline  crosses  the  Clackamas 
River.  River  scour  from  high  flood 
events  has  exposed  part  of  the  pipeline 
traversing  the  Clackamas  RiVer  and 
poses  a  navigational  hazard  for 
recreational  users.  Northwest  plans  to 
take  the  this  portion  of  the  Lateral  out 
of  service.  Service  from  the  Lateral 
would  be  maintained  by  Northwest's 
use  of  a  20-inch-diameter  loop  that 
parallels  the  Lateral.  Northwest  seeks 
authority  to: 

•  Abandon  in  place  a  5,850-foot-long 
segment  of  pipeline  from  MP  19.57  near 
the  Southeast  Portland  Meter  Station  to 
MP  19.68  on  the  north  bank  of  the  north 
channel  of  the  Clackamas  River; 

•  Abandon  by  removal  a  370-foot- 
long  segment  of  pipeline  from  MP  19.68 
to  MP  19.75  in  the  north  channel  of  the 
Clackamas  River.  No  distiu-bance  of 
Northwest's  parallel  20-inch-diameter 
loop  is  required; 

•  Abandon  in  place  a  1 ,267-foot-long 
segment  of  pipeline  from  MP  20.75  to 
MP  20.99  beginning  at  the  northern  edge 
of  an  island  that  separates  the  north  and 
south  chaimels  of  the  Clackamas  River, 
and  ending  just  north  of  the  Oregon  City 
Compressor  Station; 

•  Construct  and  operate  a  temporary 
pig  launching  facility  within  the 
existing  fenced-in  yard  of  the  Southeast 
Portland  Meter  Station,  and  a  temporary 
pig  receiving  facility  just  north  of  the 
Oregon  City  Compressor  Station. 

The  segments  of  pipeline  to  be 
abandoned  in  place  will  be  purged  with 
nitrogen  and  capped.  The  location  of  the 
project  facilities  is  shown  in  appendix 
1,  figures  1-3.2 


2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
avaiteble  on  theiCommission's  Web  site  at  the 
"FERRIS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch.  888  First 
Street,  NE.,  Washington.  DC  20426,  or  call  (202) 
502-8371.  For  instructions  on  connecting  to 
FERRIS  refer  to  the  last  page  of  this  notice.  Copies 
of  the  appendices  were  sent  to  all  those  receiving 
this  notice  in  the  mail. 


Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  requfre  13.9  acres  of  l^d,  most 
of  which  would  be  temporary  right-of- 
way.  This  land  is  comprised  of 
residential  property,  riverine  shoreline 
(river  island),  emergent  and  forested 
wetlands,  and  open  water.  No  new 
permanent  right-of-way  would  be 
required,  and  all  temporary  right-of-way 
would  be  restored  to  previous 
condition.  Northwest  plans  to  retain  and 
maintain  as  before  its  permanent  right- 
of-way  along  all  portions  of  the  pipeline 
to  be  abandoned. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  "scoping".  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Conmaission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  conunents  received  are  coQsidered 
diuing  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encoiuaged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils; 

•  Land  use; 

•  Water  resources,  fisheries,and 
wetlands 

•  Cultm-al  resources; 

•  Vegetation  and  wildlife; 

•  Air  quality  and  noise; 

•  Endangered  and  threatened  species; 

•  Public  safety. 

We  will  make  recommendations  on 
how  to  lessen  or  avoid  impacts  on  the 
various  Resource  areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 


3  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  reconunendations  to  the 
Conunission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and -the 
environmental  information  provided  by 
Northwest.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Residential  area  in  and  around  the 
Filer's  Circle  access  road  and  the  SR  224 
access  road  on  the  north  side  of  the 
Clackamas  River. 

•  Suitable  habitat  for  federally  listed 
or  proposed  threatened  and  endangered 
species,  including  Coho  salmon. 
Chinook  salmon,  steeled  and  cutthroat 
trout,  may  occur  in  the  project  area. 

•  "Temporary  disturbance  of  7.7  acres 
of  wetlands  and  open  water  associated 
with  the  Clackamas  River,  including 
temporary  construction  of  a  dry-area 
structure  in  the  north  chaimel. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  yoiu- 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
envfronmental  effects  of  the  proposal 
and  measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

1.  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas. 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE..  Room 
lA,  Washington,  DC  20426. 

2.  Label  one  copy  of  the  conunents  for 
the  attention  of  Gas, 2  Branch. 

3.  Reference  Docket  No.  CP03-013- 
000. 

4.  Mail  yoiu-  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  3,  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
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receive  within  a  reasonable  time  frame 
'  in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
'protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  free  account  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 

We  may  mail  the  EA  for  comment.  If 
you  are  interested  in  receiving  it,  please 
return  the  hiformation  Request 
(appendix  4).  If  you  do  not  return  the 
■  Information  Request,  you  will  be  taken 
off  the  mailing  list. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Conmiission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  [see  appendix  2).  *  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  conmients  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  cdl 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  those  in  appendix  3,  to 
express  their  interest  in  becoming 


*  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


cooperating  agencies  for  the  preparation 
oftheEA. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  (http  ://www. fere. gov) 
using  the  FERRIS  lin|c.  Click  on  the 
FERRIS  link,  enter  the  docket  number 
excluding  the  last  three  digits  in  the 
Docket  Number  field.  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance  with  FERRIS,  the  FERRIS 
helpline  can  be  reached  at  1-866-208- 
3676,  TTY  (202)  502-8659,  or  at 
FERCOnlmeSupport@ferc.gov.  The 
FERRIS  link  on  the  FERC  Internet  Web 
site  also  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-465  Filed  1-9-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC03-41-000,  et  al.] 

Canadian  Niagara  Power  Company, 
Limited,  et  al.;  Electric  Rate  and 
Corporate  Filings 

January  3,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Canadian  Niagara  Power  Company, 
Limited 

[Docket  No.  EC03-41-000] 

Take  notice  that  on  January  2,  2003, 
Canadian  Niagara  Power  Company 
Limited  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Conmiission),  pursuant  to  Section  203 
of  the  Federal  Power  Act,  16  U.S.C. 
Section  824b  (1994),  and  part  33  of  the 
Commission's  regulations,  18  CFR  part 
33,  an  application  for  authorization  to 
dispose  of  jurisdictional  facilities 
pursuant  to  an  intra-corporate 
reorganization  of  Canadian  Niagara 
Power  Company  Limited  and  Fortis  Inc. 

Comment  Date;  January  23,  2003. 

2.  GenWest,  LLC 

[Docket  No.  EG03-34-O00J 

Take  notice  that  on  December  30, 
2002,  GenWest,  LLC  (GenWest) 
tendered  for  filing  with  the  Federal 


Energy  Regulatory  Commission 
(Commission),  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

GenWest  states  that  it  will  develop, 
own  and  operate  a  590  MW  electric 
generating  facility  located  at  Apex, 
Nevada,  and  sell  electric  energy 
exclusively  at  wholesale.  Gen  West's 
principal  business  offices  are  located  at 
400  North  5th  Street,  Phoenix,  Arizona. 

Comment  Date:  January  24,  2003. 

3.  Entergy  Services,  Inc. 

[Docket  No.  ER03-1 71-001) 

Take  notice  that  on  December  13, 
2002,  Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Mississippi,  Inc.  (Entergy 
Mississippi),  tendered  for  filing  for 
informational  purposes  the  Agreement 
for  the  Lease  of  Silver  Creek  Substation 
between  Entergy  Mississippi  and  South 
Mississippi  Electric  Association 
(SMEPA),  dated  July  1,  2002,  as 
additional  information  in  support  of  the 
Interconnection  and  Operating 
Agreement  between  Entergy  Mississippi 
and  SMEPA  filed  in  this  docket  on 
November  7,  2002. 

Comment  Date:  January  17,  2003. 

4.  GenWest,  LLC 

[Docket  No.  ER03-352-000] 

Take  notice  that  on  December  30, 
2002,  GenWest,  LLC  (GenWest)  filed  an 
initial  rate  schedule  to  sell  power  at 
market-based  rates. 

Comment  Date:  January  21,  2003. 

5.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER03-353-O00J 

Take  notice  that  on  December  30, 
2002,  San  Diego  Gas  &  Electric  (SDG&E) 
tendered  for  filing  a  change  in  rate  for 
the  Transmission  Revenue  Balancing 
Account  Adjustment  and  its 
Transmission  Access  Charge  Balancing 
Account  Adjustment  set  forth  in  its 
Transmission  Owner  Tariff.  The  effect 
of  this  rate  change  is  to  reduce  rates  for 
jurisdictional  transmission  service 
utilizing  that  portion  of  the  California 
Independent  System  Operator- 
controlled  grid  owned  by  SDG&E. 
SDG&E  requests  that  this  rate  change  be 
made  effective  January  1,  2003. 

SDG&E  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  all  interested  parties. 

Comment  Date;  January  21,  2003. 

6.  Onnet  Primary  Aluminum 
Corporation 

[Docket  No.  ER03-354-000J 

Take  notice  that  on  December  30, 
2002,  Ormet  Power  Marketing,  LLC 
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(Onnet  Power  Marketing)  petitioned  the 
Federal  Energy  Regulatory  Commission 
(Commission)  for  acceptance  of  Onnet 
Power  Marketing  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations. 

Onnet  Power  Marketing  states  that  it 
intends  to  engage  in  wholesale  electric 
power  and  energy  purchases  and  sales 
as  a  marketer.  Onnet  Power  Marketing 
is  not  in  the  business  of  generating  or 
transmitting  electric  power.  Ormet 
Corporation,  parent  of  Ormet  Power 
Marketing,  and  its  subsidiaries  produce 
a  wide  range  of  aluminum  products  for 
the  fiabrication,  extrusion  and 
conversion  markets. 

Comment  Date:  January  21,  2003. 

7.  Southern  Company  Services,  Inc. 

[Docket  No.  ER03-355-0O0J 

Take  notice  that  on  December  30, 
2002,  Southern  Company  Services,  Inc. 
(SCS),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively  Southern  Companies),  filed 
one  rollover  transmission  service 
agreement  imder  the  Open  Access 
Tremsmission  Tariff  of  Southern 
Companies  (FERC  Electric  Tariff,  Fourth 
Revised  Volume  No.  5).  Specifically, 
this  agreement  is  a  firm  point-to-point 
transmission  service  agreement  for 
rollover  service  with  Oglethorpe  Power 
Corporation  (First  Revised  Service 
Agreement  No.  431). 

Comment  Date:  January  21,  2003. 

8.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER03-356-000] 

Take  notice  that  on  December  30, 
2002,  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing  its 
forecast  of  the  charges  it  will  pay  for 
Reliability  Must  Run  (RMR)  services 
imder  contracts  administered  by  the 
California  Independent  System  Operator 
(CAISO)  for  the  year  2003  along  with  its 
proposed  rates  for  recovery  of  the  RMr 
charges.  Under  Section  5.2.8  of  the 
CAISO  Tariff,  SDG&E  is  the  Responsible 
Utility  (RU)  for  payments  to  owners  of 
RMR  generation  units  within  its  service 
territory.  SDG&E  recovers  its  costs  for 
those  payments  through  a  dedicated  rate 
component.  SDG&E  requesti.an  effective 
date  of  January  1,  2003  for  the  proposed 
rate. 

SDG&E  states  that  copies  of  the  filing 
have  been  served  on  the  CAISO  and  on 
the  California  Public  Utilities 
Commission. 


Comment  Date;  January  21,  2003. 

9.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ER03-357-000] 

Take  notice  that  on  December  30, 
2002,  Soyland  Power  Cooperative,  Inc. 
(Soyland)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  notice  of  cancellation  of 
its  all-requirements  service  contract 
with  M.J.M.  Electric  Cooperative,  Inc. 
(MJM).  Soyland  states  that  MJM  has 
withdrawn  from  membership  in 
Soyland,  and  Soyland  will  no  longer 
provide  all-requirements  electric  service 
to  MJM. 

Soyland  requests  an  effective  date  of 
December  31,  2002  for  the  notice  of 
cancellation.  Soyland  states  that  a  copy 
of  the  filing  has  been  served  on  MJM. 

Comment  Date:  January  21,  2003. 

10.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER03-358-OOOI 

Take  notice  that  on  December  31, 
2002,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  Generator 
Special  Facilities  Agreements  (GSFAs), 
Generator  Interconnection  Agreements 
(GIAs)  and  Letter  Agreements 
Supplementing,  Clarifying,  and 
Modifying  the  Generator  Special 
Facilities  Agreement  (Supplemental 
Letter  Agreements)  between  PG&E  and 
the  following  Calpine-owned  parties: 
Gilroy  Energy  Center,  LLC  (Gilroy);  Los 
Esteros  Critical  Energy  FaciUty,  LLC 
(Los  Esteros);  Yuba  City  Energy  Center, 
LLC  (Yuba  Cify);  Metcalf  Energy  Center, 
LLC  (Metcalf);  Lambie  Energy  Center, 
LLC  (Lambie);  Goose  Haven  Energy 
Center,  LLC  (Goose  Haven);  and  Creed 
Energy  Center,  LLC  (Creed);  King  City 
Energy  Center,  LLC  (King  City);  Feather 
River  Energy  Center,  LLC  (Feather 
River);  Riverview  Energy  Center,  LLC 
(Riverview);  Wolfskill  Energy  Center, 
LLC  (Wolfskill);  and  Delta  Energy 
Center,  LLC  (DEC). 

PG&E  states  that  copies  of  this  filing 
have  been  served  upon  Calpine,  Gilroy, 
Los  Esteros,  Yuba  Cify,  Metcalf,  Lambie, 
Goose  Haven,  Creed,  King  City,  Feather 
River,  Riverview,  Wolfskill,  DEC,  the 
California  Independent  System  Operator 
Corporation  and  the  CPUC. 

Comment  Date:  January  21,  2003. 

11.  Midwest  Energy,  Inc. 

[Docket  No.  ES03-1 5-001) 

Take  notice  that  on  December  23, 
2002,  Midwest  Energy,  Inc.  submitted 
an  amendment  to  its  original 
application  in  this  proceeding,  pursuant 
to  section  204  of  the  Federal  Power  Act. 
The  amendment  seeks  to  reduce  the 
amount  of  long-term  debt  that  Midwest 
Energy,  Inc.  proposes  to  issue  from 
$37,714,286  to  $34,204,626. 


Comment  Date:  January  17,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Cpmmission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  Ust. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas,  '%,^  . 

Secretary. 

[PR  Doc.  03-471  Filed  1-9-03;  8:45  am] 

BNJJNG  COOE  6717-01-P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Rling  With  the  Commission, 
Establishing  Procedural  Schedule  for 
the  Rellcensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

January  3,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 

b.  Project  No.:  2233-043. 

c.  Date  Filed:  December  27,  2002. 

d.  Applicant:  Portland  General 
Electric  Company. 


'^> 
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e.  Name  of  Project:  Willamette  Falls 
Hydroelectric  Project. 

f.  Location:  On  the  Willamette  River 
in  Clackamas  Coimty,  Oregon  near  the 
towns  of  Oregon  City  and  West  Linn. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791a. 

h.  Applicant  Contact:  Julie  S.  Keil, 
Portland  General  Electric  Company,  121 
SW  Salmon  Street,  Portland,  Oregon 
97204,  (503)  464-8864;  Bruce  Martin, 
Blue  Heron  Paper  Company,  419  Main 
Street,  Oregon  City,  Oregon. 

i.  FERC  Contact:  John  Blair  (202)  502- 
6092  OT  john.blaii^FERC.gov. 

j.  The  existing  project:  Portland 
General  Electric  (PGE)  and  Blue  Heron 
Paper  Company  (BHPC)  propose  to 
continue  operation  of  the  Willamette 
Falls  Hydroelectric  Project  on  the 
Willamette  River.  The  dam  is  a  2300  feet 
long  horseshoe  shaped  concrete 
structiue  that  caps  the  crest  of 
Willamette  Falls.  The  Project  is  operated 
nm-of-river.  It  is  comprised  of  two 
separate  hydroelectric  generating 
developments  located  on  th^  east 
(Oregon  City)  and  west  (West  Liim) 
sides  of  Willamette  Falls.  The  Project 
has  a  total  generation  capacity  of  17.5 
megawatts  (MW)  16  MW  at  PGE's  T.W. 
Sullivan  plant  and  1.5  MW  at  BHPC.  • 
T.W.  Sullivan  powerhouse  contains  13 
vertical  turbine  generators;  BHPC 
powerhouse  contains  2  horizontal 
turbine  generators. 

k.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
iittp://mvw./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
The  number  must  be  proceeded  by  the 
letter  "P".  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  "h" 
above. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  Oregon  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  '106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Coimcil  on  Historic 
Preservation,  36  CFR  800.4. 

m.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate. 


Issue  Deficiency  or  Acceptance  Letter 
February  2003. 

Notice  soliciting  comments,  final 
terms  and  conditions  February  2003. 

Notice  of  the  availability  of  the  draft 
EA  September  2003. 

Notice  of  the  availability  of  the  final 
EA  January  2004. 

Ready  for  Commission's  decision  on 
the  application  February  2004. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  soliciting  comments, 
final  terms  and  conditions. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-467  Filed  1-9-03;  8:45  am] 

BILLING  CODE  6n7-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7437-8] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  See  List  of  ICRs 
Planned  to  be  Submitted  in  Section  A 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  three  continuing  Information 
Collection  Requests  (ICR)  to  the  Office 
of  Management  and  Budget  (OMB):  (1) 
National  Pollutant  Discharge 
Elimination  System  and  Sewage  Sludge 
Management  State  Program 
Requirements,  EPA  ICR  No.  0168.07, 
OMB  Control  No.  2040-0057,  expiring 
on  April  30,  2003,  (2)  National  Pollutant 
Discharge  Elimination  System 
Modification  and  Variance  Requests, 
EPA  ICR  No.  0029.08,  OMB  Control  No. 
2040-0068,  expiring  on  April  30,  2003, 
and  (3)  Applications  for  National 
Pollutant  Discharge  Elimination  System 
Discharge  Permits  and  the  Sewage 
Sludge  Management  Permits,  EPA  ICR 
No.  0226.17,  OMB  Control  No.  2040- 
0086,  expiring  on  April  30,  2003.  Before 
submitting  the  ICRs  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collections  as  described  at 
the  beginning  of  the  SUPPLEMENTARY 
INFORMATION. 

DATES:  Comments  must  be  submitted  on 
or  before  March  11,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 


through  hand  delivery/coxirier.  Follow 
the  detailed  instructions  as  provided  in 
Section  I. B.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  direct  questions  or  requests  for 
copies  of  these  ICR  to:  Jack  Faulk, 
Industrial  Branch,  Water  Permits 
Division,  Office  of  Wastewater 
Management;  tel.:  (202)  564-0768,  fax: 
(202)  564-8431;  or  e-mail: 
faulk.jack®epa.gov.  Or  see  Section  I.C  of 
the  SUPPLEMENTARY  INFORMATION. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Iiiformation  for  All  ICRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the , 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
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A.  How  Can  I  Get  Copies  of  the  ICR 
Supporting  Statement  and  Other 
Related  Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  these  ICRs 
under:  (1)  Docket  ID  No.  OW-2002- 
0063  for  National  Pollutant  Discharge 
Elimination  System  and  Sewage  Sludge 
Management  State  Program 
Requirements.  EPA  ICR  No.  0168.07. 
OMB  Control  No.  2040-0057;  (2)  Docket 
ID  No.  OW-2002-0064  for  National 
Pollutant  Discharge  EUmination  System 
Modification  cuid  Variance  Requests. 
EPA  ICR  No.  0029.08,  OMB  Control  No. 
204O-0068;  and  (3)  Docket  ID  No.  OW- 
2002-0065  for  Applications  for  National 
Pollutant  Discharge  Elimination  System 
Discharge  Permits  and  the  Sewage 
Sludge  Management  Permits,  EPA  ICR 
No.  0226.17,  OMB  Control  No.  2040- 
0086. 

The  official  public  docket  consists  of 
the  documents  specifically  referenced  in 
the  ICRs,  any  public  comments 
received,  and  other  information  related 
to  these  ICRs.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center,  (EPA/DC) 
EPA  West,  Room  B135,  1301 
Constitution  Ave.,  NW.  Washington, 
DC.  The  EPA  Docket  Center  Public    . 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744.  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://\vww.  epa.gov/fedrgstr/. 

You  may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/  to  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  official 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search."  then  key  in  the 
docket  identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI.  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  pubhc  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 


not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Section  LA.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  ■electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Pubnc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31.  2002. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
■Comments  received  after  the  close  of  the 


comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments  in  formulating  a  final 
decision.  If  you  wish  to  submit  CBI  or 
information  that  is  otherwise  protected 
by  statute,  please  contact  the  person 
listed  in  FOR  FURTHER  INFORMATION 
CONTACT.  Do  not  use  EPA  Dockets  or  e- 
mail  to  submit  CBI  or  information 
protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  described  below, 
EPA  recommends  that  you  include  your 
name,  mailing  address,  and  an  e-mail 
address  or  other  contact  information  in 
the  body  of  your  comment.  Also  include 
this  contact  information  on  the  outside 
of  any  disk  or  CD  ROM  you  submit,  and 
in  any  cover  letter  accompanying  the 
disk  or  CD  ROM.  This  ensures  that  you 
can  be  identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

J.  EPA  Dockets.  Yctur  use  of  EPA's     ,  • 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources."  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  the 
appropriate  Docket  ID  No.  (i.e.,  OW- 
2002-0063,  OW-2002-0064,  or  OW- 
2002-0065).  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

a'.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to:  ow- 
docket@epa.gov.  Attention  Docket  ID 
No.  (please  use  appropriate  Docket  ID 
number,  either)  OW-2002-0063,  OW- 
2002-0064,  or  OW-2002-0065.  In 
contrast  to  EPA's  electronic  pubHc    ' 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
Docket  without  going  through  EPA's 
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electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

Hi.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  l.B. 2.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Sena  four  of  copies  of  your 
comments  to:  Water  Docket, 
Environmental  Protection  Agency,  Mail 
code:  #410lT,  1200  Pennsylvania  Ave., 
NfW,  Washington.  DC.  20460,  Attention 
Docket  ID  No.  (please  use  appropriate 
Docket  ID  number,  either)  OW-2002- 
0063,  OW-2002-0064,  or  OW-2002- 
0065. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  EPA  Docket 
Center,  EPA  West,  Room  B102,  1301 
Constitution  Avenue,  NW,  Washington, 
DC,  Attention  Docket  ID  No.  (please  use 
appropriate  Docket  ID  number,  either) 
OW-2002-0063,  OW-2002-0064,  or 
OW-2002-0065.  Such  deliveries  are 
only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  Section  I.A.I. 

C.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

.You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

D.  What  Information  Is  EPA  Particularly 
Interested  In? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA,  EPA  specifically  solicits 


comments  and  information  to  enable  it 

to: 

1 .  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

II.  List  of  ICRs  Planned  To  Be 
Submitted 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
this  notice  announces  that  EPA  is 
planning  to  submit  the  following  three 
continuing  Information  Collection 
Requests  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB): 

(1)  National  Pollutant  Discharge 
Elimination  System  and  Sewage  Sludge 
Management  State  Program 
Requirements,  EPA  ICR  No.  0168.07. 
0MB  Control  No.  2040-0057,  expiring 
on  April  30,  2003. 

(2)  National  Pollutant  Discharge 
Elimination  System  Modification  and 
Variance  Requests,  EPA  ICR  No. 
0029.08,  OMB  Control  No.  2040-0068, 
expiring  on  April  30,  2003. 

(3)  Applications  for  National 
Pollutant  Discharge  Elimination  System 
Discharge  Permits  and  the  Sewage 
Sludge  Management  Permits,  EPA  ICR 
No.  0226.17,  OMB  Control  No.  2040- 
0086,  expiring  on  April  30,  2003. 

A.  Contact  Individual  for  ICRs 

For  all  three  ICRs,  please  contact:  Jack 
Faulk,  Industrial  Branch,  Water  Permits 
Division,  Office  of  Wastewater 
Management;  tel.:  (202)  564-0768,  fax: 
(202)  564-6431;  or  e-mail: 
faulk.jack@epa.gov. 

B.  Individual  ICRs 

(1)  National  Pollutant  Discharge 
Elimination  System  and  Sewage  Sludge 
Management  State  Program 
Requirements,  EPA  ICR  No.  0168.07, 
OMB  Control  No.  2040-0057,  expiring 
on  April  30,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  State 
and  Tribal  governments  and 
governments  of  U.S.  Territories  that  are 


authorized  by  EPA  to  administer  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  Permitting 
Program. 

Abstract:  Under  the  NPDES  program. 
States,  Federally  Recognized  Indian 
Tribes,  and  U.S.  Territories,  hereafter 
referred  to  as  States,  may  acquire  the 
authority  to  issue  permits.  States  that 
administer  NPDES  programs  are  also 
required  to  obtain  pretreatment 
authority  (authority  to  require  publicly 
owned  treatment  works  (POTWs)  to 
establish  pretreatment  programs  and  to 
require  that  indirect  dischargers  meet 
pretreatment  standards)  and  authority  to 
issue  permits  to  federal  facilities.  These 
governments  have  the  option  of 
acquiring  authority  to  issue  general 
permits  (permits  that  cover  a  category  or 
categories  of  similar  discharges).  States 
with  existing  NPDES  programs  must 
submit  requests  for  program 
modifications  to  add  pretreatment, 
Federal  facilities,  or  general  permit 
authority.  In  addition,  as  federal  statutes 
and  regulations  are  modified.  States 
must  submit  program  modifications  to 
ensure  that  their  program  continues  to 
meet  Federal  requirements. 

States  have  the  option  of  obtaining  a 
sludge  management  program.  This 
program  may  be  a  component  of  a  State 
NPDES  Program,  or  it  may  be 
administered  as  a  separate  program.  To 
obtain  a  NPDES  or  sludge  program,  a 
State  must  submit  an  application  that 
includes  a  program  description,  an 
Attorney  General's  Statement,  draft 
Memorandum  of  Agreement  (MOA) 
with  the  EPA  Region,  and  copies  of  the 
State's  statutes  and  regulations. 

Once  a  State  obtains  authority  for  an 
NPDES  or  sludge  program,  it  becomes 
responsible  for  implementing  the 
program  in  that  jurisdiction.  The  State 
must  retain  records  on  the  permittees 
and  perform  inspections.  In  addition, 
when  a  State  obtains  NPDES  or  sludge 
authority,  EPA  must  oversee  the 
program.  Thus,  States  must  submit 
permit  information  and  compliance 
reports  to  the  EPA. 

When  EPA  issues  a  permit  in  an 
unauthorized  State,  that  State  must 
certify  that  the  permit  requirements 
comply  with  State  water  laws. 
According  to  the  Clean  Water  Act 
(CWA)  (section  510),  States  may  adopt 
discharge  requirements  that  are  equal  to 
or  more  stringent  than  requirements  in 
the  CWA  or  Federal  regulations. 

The  purpose  of  this  ICR  is  to  revise 
and  extend  the  current  recordkeeping 
and  reporting  requirements  associated 
with  State  NPDES  and  sludge  programs. 
There  are  three  categories  of  reporting 
requirements  that  are  covered  by  this 
ICR.  The  first  category,  "State  Program 
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Requests,"  includes  the  activities  States 
must  complete  to  request  a  new  NPDES 
or  sludge  program,  or  to  modify  an 
existing  program.  The  second  category, 
"State  Program  Implementation," 
includes  the  activities  that  approved 
States  must  complete  to  implement  an 
existing  program,  and  also  certification 
requirements  for  non-NPDES  States.  The 
third  category,  "State  Program 
Oversight,"  includes  activities  required 
of  NPDES  States  so  that  EPA  may  satisfy 
its  statutory  requirements  for  state 
program  oversight.  The  information 
collected  by  EPA  is  used  to  evaluate  the 
adequacy  of  States'  NPDES  or  sludge 
program  and  to  provide  EPA  with  the 
information  necessary  to  fulfill  its 
statutory  oversight  functions  over  State 
program  performance  and  individual 
permit  actions.  EPA  will  use  this 
information  to  evaluate  States'  requests 
for  full  or  partial  program  approval  and 
program  modifications,  hi  order  to 
evaluate  the  adequacy  of  a  State's 
proposed  program,  appropriate 
information  must  be  provided  to  ensure 
that  proper  procedures,  regulations,  and 
statutes  are  in  place  and  consistent  with 
the  CWA  requirements. 

Burden  Statement:  The  public 
reporting  and  burden  for  collecting 
information  is  estimated  to  average 
966,966  hours  annually.  EPA  estimates 
an  average  of  19,226  responses  each 
year. 

This  estimate  includes  the  time 
required  to  review  the  instructions, 
search  existing  data  soinces,  gather  and 
maintain  all  necessary  data,  and 
complete  and  review  the  information 
collected.  The  respondents  are  the  50 
States,  7  U.S.  Territories,  and  567 
Federally-Recognized  Indian  Tribes  (of 
which  45  States  and  1  Territory  are 
authorized  to  administer  the  NPDES 
Program);  the  burden  per  respondent  is 
variable  although  the  majority  of  the 
burden  is  on  the  45  States  and  1 
Territory  that  are  authorized  to 
administer  the  NPDES  Program. 

(2)  National  Pollutant  Discharge 
Elimination  System  Modification  and 
Variance  Requests,  EPA  ICR  No. 
0029.08.  OMB  Control  No.  2040-0068, 
expiring  on  April  30,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  NPDES 
parmit  applicants  that  request  a 
variance  from  the  conditions  that  would 
noamally  be  imposed  on  the  applicant's 
discharge  or  NPDES  permittees  that 
request  a  modification  of  the  NPDES  or 
sewage  sludge  management  permit 
conditions. 

Abstract:  This  ICR  calculates  the 
burden  and  costs  associated  with 
modifications  and  variances  made  to 
NPDES  permits  and  to  the  National 


Sewage  Sludge  Management  Program 
permit  requirements.  The  regulations 
specified  at  40  CFR  122.62  and  122.63 
specify  information  a  facility  must 
report  in  order  for  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  a  permit 
modification  is  warranted.  A  NPDES 
permit  applicant  may  request  a  variance 
from  the  conditions  that  would 
normally  be  imposed  on  the  applicant's 
discharge.  An  applicant  must  submit 
information  so  the  permitting  authority 
can  assess  whether  the  facility  is  eligible 
for  a  variance,  and  what  deviation  from 
Clean  Water  Act  (CWA)  provisions  is 
necessary.  In  general,  EPA  and 
authorized  States  use  the  information  to 
determine  whether:  (1)  The  conditions 
or  requirements  that  would  warrant  a 
modification  or  variance  exist,  and  (2) 
the  progress  toward  achieving  the  goals 
of  the  Clean  Water  Act  will  continue  if 
the  modification  or  variance  is  granted. 
Other  uses  for  the  information  provided 
include:  Updating  records  on  permitted 
facilities,  supporting  enforcement 
actions,  and  overall  program 
management,  including  poUcy  and 
budget  development  and  responding  to 
Congressional  inquiries. 

Burden  Statement:  EPA  estimates  that 
a  total  of  13,091  NPDES  permittees  will 
submit  Modification  and  Variance 
Requests  each  year.  Nationally,  NPDES 
permittees  will  spend  57,051  hours 
collecting  information  for  and  preparing 
these  requests.  Each  permittee 
submitting  a  request  will  spend  an 
average  of  4.36  hours  preparing  a 
request  (57,051  burden  hours  divided  by 
13,091  permittees).  However,  there  is  a 
wide  range  in  the  actual  time  spent  on 
the  preparation  of  modification  and 
variance  requests. 

State  government  burden  is  also  a 
respondent  burden  for  this  ICR.  Total 
State  government  burden  hours  for  the 
45  States  and  1  Territory  authorized  to 
administer  the  NPDES  Program  are 
estimated  to  be  246,946  for  reviewing 
and  approving  these  modification  and 
variance  requests. 

The  total  respondent  burden  hours  are 
303,997  for  13,137  respondents. 

(3)  Applications  for  National 
Pollutant  Discharge  Elimination  System 
Discharge  Permits  and  the  Sewage 
Sludge  Management  Permits,  EPA  ICR 
No.  0226.17,  OMB  Control  No.  2040- 
0086,  expiring  on  April  30,  2003. 

Affected  entities:  Publicly  owned 
treatment  works  (POTWs),  privately 
owned  treatment  works,  new  and 
existing  manufacturing  and  commercial 
dischargers,  storm  water  dischargers, 
treatment  works  treating  domestic 
sewage  (TWTDS),  and  other  entities  that 
apply  for  NPDES  permits. 


Abstract:  This  ICR  calculates  the 
burden  and  costs  associated  with  permit 
applications  for  NPDES  discharges  and 
sewage  sludge  management  activities. 
EPA  uses  the  data  contained  in 
applications  and  supplemental 
information  requests  to  set  appropriate 
permit  conditions,  issue  permits,  and 
assess  permit  compliance.  EPA 
maintains  certain  national  application- 
information  in  databases,  that  assists 
permit  writers  in  determining  permit 
conditions.  For  most  permits,  EPA  has 
developed  standard  application  forms. 
In  some  cases,  such  as  requests  for 
additional  information  and  storm  water 
applications  from  municipal  separate 
sewer  systems,  standard  forms  do  not 
exist  because  standard  forms  are  not 
appropriate  for  the  information 
collected  or  because  they  have  not  been 
developed.  Application  forms 
correspond  to  the  different  types  of 
applicants,  each  form  requesting 
information  necessary  for  issuing 
permits  to  the  associated  applicants. 
Applicants  include  POTWs,  privately 
owned  treatment  works,  new  and 
existing  manufacturing  and  commercial 
dischargers,  storm  water  dischargers, 
TWTDS,  and  others.  Depending  on  the 
application  form  they  are  using, 
applicants  may  be  required  to  supply   . 
information  about  their  facilities, 
discharges,  treatment  systems,  sewage 
sludge  use  and  disposal  practices, 
pollutant  sampiling  data,  or  other 
relevant  information.  Section  308  of  the 
Clean  Water  Act  authorized  EPA  to 
request  from  dischargers  any 
information  that  may  be  reasonably 
required  to  carry  out  the  objectives  and 
provisions  of  the  Act.  Under  this 
authority,  EPA  sometimes  requests 
information  supplemental  to  that 
contained  in  permit  applications.  In  its 
burden  and  cost  calculations,  this  ICR 
includes  requests  for  information 
supplemental  to  permit  applications. 
Other  parts  of  the  Clean  Water  Act  and 
federal  regulations  authorize  EPA  to 
collect  information  that  supplements 
permit  applications,  such  as  section 
403(c).  This  ICR  calculates  the  burden 
and  costs  for  all  information  collection 
activities  associated  with  applications 
for  permits.  Application  information  is 
necessary  to  obtain  an  NPDES  or  sewage 
sludge  permit. 

Burden  Statement:  The  total 
respondent  burden  nation-wide  for  the 
Applications  for  National  Pollutant 
Discharge  Elimination  System  Discharge 
Permits  and  the  Sewage  Sludge 
Management  Permits  is  1,306,704 
burden  hours  for  291,898  permittee 
respondents  per  year.  Additionally,  the 
45  State  and  1  Territory  respondents 
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authorized  to  administer  tlie  NPDES 
Program  incur  a  burden  of  92,033  hours 
annually. 

Dated:  January'  6,  2003. 
James  A.  Hanlon, 

Director,  Office  of  Wastewater  Management. 
[FR  Doc.  03-516  Filed  1-9-03;  8:45  am] 
BHJJNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6636-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  http://www.epa.gov/ 
compliance/nepa/.  Weekly  receipt  of 
Environmental  Impact  Statements  Filed 
December  30,  2002  Through  January  03, 
2003  Pursuant  to  40  CFR  1506.9. 

EIS  No.  030000.  DRAFT  EIS.  FHW,  TX, 
TX-121  Highway  from  Interstate 
Highway  30  to  Farm-to-Market  1187 
(FM  1187)  in  Forth  Worth, 

•     Construction,  USCG  Section  9,  COE 
Section  10  and  404  Permits,  Tarrant 
County,  TX,  Comment  Period  Ends: 
February  24,  2003,  Contact:  Patrick 
Bauer (512)  536-5950. 

EIS  No.  030001.  FINAL  EIS,  FHW,  MO, 
U.S.  Route  50  East-Central  Corridor 
Study,  Highway  Improvements  from 
Route  50  to  Route  63  east  of  Jefferson 
City,  Major  Transportation  Investment 
Analysis,  Osage,  Gasconade,  and 
Franklin  Counties,  MO,  Wait  Period 
Ends:  February  10,  2003,  Contact:  Don 
Neumann  (573)  636-7104. 

EIS  No.  030002.  DRAFT  EIS,  AFS.  CO, 
Trout-West  Hazardous  Fuels 
Reduction  Project,  Proposed  Action  to 
Reduce  Fuels,  Pike-San  Isabel 
National  Forest,  Trout  and  West  Creek 
Watersheds,  Teller,  El  Paso  and 
Douglas  Counties,  CO,  Comment 
Period  Ends:  March  03,  2003,  Contact: 
Rochelle  Desser  (541)  592-4075.  This 
document  is  available  on  the  Internet 
at:  (http://www.fs.fed. us/r2/psicc/spl/ 
twest.htm.) 

EIS  No.  030003.  FINAL  EIS,  FSA, 
Programmatic  EIS — Conservation 
Reserve  Program  Implementation  and 
Expansion,  Farm  Security  and  Rural 
Investment  Act  of  2002  (2002  Farm 
Bill),  in  the  United  States,  Wait  Period 
Ends:  February  10,  2003,  Contact:  Don 
Steck  (202)  690-0224.  This  document 
is  available  on  the  Internet  at:  http:/ 
/www.fsa.  usda.gov/cdpd/epb/nepa/ 
htm. 

EIS  No.  030004.  DRAFT  EIS,  FTA,  LA, 
Desire  Streetcar  Ling  Project, 
Restoration  of  Streetcar  Service  Along 


North  Rampart  Street/St.  Claude 
Avenue  between  Canal  Street  and 
Poland  Avenue,  Regional  Transit 
Authority  of  New  Orleans,  New 
Orleans,  LA,  Comment  Period  Ends: 
February  24,  2003,  Contact:  Jesse 
Balleza  (817)  978-0559. 

EIS  No.  030005,  DRAFT  SUPPLEMENT, 
DOE,  WA,  Kangley-Echo  Lake 
Transmission  Line  Project,  Construct 
a  New  500  Kilovolt  (kV)  Transmission 
Line,  Updated  Information  on  the  Re- 

.   evaluating  Alternative  Not  Analyzed, 
COE  Section  10  and  Permits  (DOE/ 
EIS-0317),  King  County,  WA, 
Comment  Period  Ends:  February  24, 
2003,  Contact:  Gene  Lynard  (503) 
230-3790. 

Dated:  January  07.  2003. 
Ken  Mittelholtz, 

Environmental  Protection  Specialist,  Office 
of  Federal  Activities. 
[FR  Doc.  03-528  Filed  1-9-03;  8:45  am] 
BILUNG  CODE  6S60-50-{> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7438-1] 

EPA  National  Advisory  Council  for 
Environmental  Policy  and 
Technology — Compliance  Assistance 
Advisory  Committee;  Notification  of 
Public  Advisory  Committee 
Teleconference  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 
Committee  teleconference  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Compliance  Assistance  Advisory 
Committee  (CAAC)  under  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT)  will 
meet  in  a  public  teleconference  on 
Friday,  January  24,  2003,  from  11  a.m. 
to  1  p.m.  eastern  time.  The  meeting  will 
be  hosted  out  of  Conference  Room 
#6148,  U.S.  EPA,  Ariel  Rios  Federal 
Building,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20004.  The 
meeting  is  open  to  the  public,  however, 
due  to  limited  space,  seating  will  be  on 
a  registration-only  basis.  For  further 
information  regarding  the 
teleconference  meeting,  or  how  to 
register  and  obtain  the  phone  number, 
please  contact  the  individuals  listed 
below. 

Background:  NACEPT  is  a  federal 
advisory  committee  under  the  Federal 
Advisory  Committee  Act,  Pub.  If.  92463. 
NACEPT  provides  advice  and 


recommendations  to  the  Administrator 
and  other  EPA  officials  on  a  broad  range 
of  domestic  and  international 
environmental  policy  issues.  NACEPT 
consists  of  a  representative  cross-section 
of  EPA's  partners  and  principle 
constituents  who  provide  advice  and 
recommendations  on  policy  issues  and 
serves  as  a  sounding  board  for  new 
strategies  that  the  Agency  is  developing. 
The  CAAC,  a  subcommittee  of  NACEPT, 
provides  a  Federal  advisory  forum  from 
which  the  Agency  can  receive  valuable 
multi-stakeholder  advice  and 
recommendations  on  enhancing  EPA's 
compliance  assistance  program. 

Purpose  of  Meeting:  EPA  is 
developing  its  new  FY  2003-2008 
Strategic  Plan  to  serve  as  the  Agency's 
road  map  for  the  next  5  years.  The 
Strategic  Plan  will  lay  out  EPA's  five 
long-term  goals  and  guide  the  Agency  in 
establishing  the  annual  goals  it  will 
need  to  meet  along  the  way.  It  will  help 
EPA  to  measure  how  far  it  has  come 
towards  achieving  its  goals  and  to 
recognize  where  it  needs  to  adjust  its 
approaches  or  directions  to  achieve 
better  results.  Finally,  it  will  provide  a 
basis  from  which  EPA's  managers  can 
focus  on  the  highest  priority 
environmental  issues  and  ensure  that 
the  Agency  uses  taxpayer  dollars 
effectively.  EPA  is  building  its  Strategic 
Plan  around  five  goals,  centered  on  the 
themes  of  air,  water,  land,  communities 
and  ecosystems,  and  compliance  and 
environmental  stewardship.  These 
themes  reflect  EPA's  mission,  "to 
protect  human  health  and  the 
environment."  In  addition,  the  Plan  will 
discuss  strategies  the  Agency  is 
applying  across  all  five  goals,  in  areas 
such  as  science,  himian  capital, 
innovation,  information,  homeland 
security,  and  partnerships. 

The  Compliance  Assistance  Advisory 
Committee  (CAAC)  will  review  and 
comment  on  EPA's  Strategic  Plan 
Architecture  and  identify  opportimities 
for  EPA  to  enhance  the  compliance 
assistance  program.  The  comments 
submitted  by  the  CAAC  will  be 
presented  to  the  NACEPT  Council  for 
their  review  and  approval  at  a  futiu'e 
date.  EPA  is  currently  soliciting  public 
comments  on  the  draft  goals  and 
objectives  that  will  provide  the  structure 
for  the  new  Strategic  Plan. 

Availability  of  Review  Materials: 
EPA's  draft  FY  2003-2008  Strategic  Plan 
Architecture  is  available  electronically 
from  EPA's  Office  of  Chief  Financial 
Officer,  at  http://www.epa.gov/ 
ocfopage/plan/plan  .htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  wishing  to  gain 
access  to  the  conference  room  on  the 
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day  of  the  meeting  must  contact  Ms. 
Joanne  Berman,  Designated  Federal 
Officer  for  the  CAAC,  U.S. 
Environmental  Protection  Agency 
(2224A),  Office  of  Enforcement  and 
Compliance  Assurance,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-7064,  fax  at  (202)  564- 
7083;  or  via  email  at 
bennan.joanne@epa.gov.  Written 
comments  from  the  public  are  welcome 
any  time  before  or  at  the  time  of  the 
meeting. 

The  agenda  will  be  available  to  the 
public  upon  request.  Written  comments 
from  the  public  ^re  welcome  any  time 
before,  during  or  after  the  meeting. 

General  Information:  Additional 
information  concerning  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT)  can 
be  foimd  on  our  web  site  [http:// 
www.epa.gov/ocem). 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Ms. 
Berman  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  January  8,  2003. 
Frederick  F.  Stiehl, 
Acting  Director,  Office  of  Compliance. 
[FR  Doc.  03-619  Filed  1-9-03;  8:45  am] 
BltXING  CODE  6560-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Federal  Emergency 
Management  Agency  is  submitting  a 
request  for  review  and  approval  of  a 
collection  of  information  under  the 
emergency  processing  procedures  in  the 
Office  of  Management  and  Budget 
(OMB)  regulation  5  CFR  1320.13.  FEMA 
is  requesting  that  this  information 
collection  be  approved  by  January  27, 
2003.  The  approval  will  authorize 
FEMA  to  use  the  collection  through  July 
31,  2003.  FEMA  plans  to  follow  this 
emergency  request  with  a  request  for  a 
3-year  approval.  The  request  will  be 
processed  imder  OMB's  normal 
clearance  procedures  in  accordance 
with  the  provisions  of  OMB  regulation 
5  CFR  1320.10.  To  help  us  with  the 
timely  processing  of  the  emergency  and 
normal  clearance  submissions  to  OMB, 
FEMA  invites  the  general  public  to 
comment  on  the  proposed  collection  of 
information. 

SUPPLEMENTARY  INFORMATION:  Section 
404  of  the  Robert  R.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act, 
Public  Law  93-288,  as  amended, 
authorizes  Hazard  Mitigation  Grant 
Program  awards  to  grantees  to 
administer  the  program,  which  is  a  post- 
disaster  program  that  contributes  funds 
toward  the  cost  of  hazard  mitigation 
activities  in  order  to  reduce  the  risk  of 
future  damage,  hardship,  loss  or 
suffering  in  any  area  affected  by  a  major 
disaster.  Grantees  are  defined  as  any 
State  of  the  United  States,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  or  aii  Indian  tribal 
government  that  chooses  to  act  as  a 
grantee.  Subgrantees  can  be  a  State 
agency,  local  government,  private 
nonprofit  organization,  or  Indian  tribal 
government  to  which  a  subgrant  is 
awarded,  and  which  is  accoimtable  to 


the  grantee  for  the  use  of  the  funds 
provided.  In  addition,  grantees  must 
report  quarterly  to  FEMA  as  to  the 
performance  and  financial  status  of  the 
grant. 

Collection  of  Information 

Title:  Hazard  Mitigation  Grant 
Program  Application  and  Reporting. 

Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0207. 

Abstract:  FEMA  will  use  HMGP 
subgrant  applications  submitted  by  the 
Grantee  to  determine  whether  the 
Grantee's  proposed  use  of  the  funds 
meets  the  requirements  and  intent  of  the 
program.  The  application  will  provide 
FEMA  the  required  information  to 
determine  whether  the  mitigation 
activity  proposed  for  funding  meets 
eligibility  criteria,  including 
environmental  review,  and  to 
objectively  evaluate  its  merits.  The 
,  eligibility  reviews  must  be  completed 
and  approved  by  FEMA  before  a 
subgrant  can  be  awarded  and  the 
eligible  activity  initiated.  Grantees  must 
report  on  a  quarterly  basis,  certifying 
how  the  funds  are  being  used  and 
reporting  on  the  progress  of  activities 
funded  under  the  subgrant  awards  made 
to  the  Grantee  by  FEMA. 

Affected  Public:  State,  local  or  tribal 
government,  and  not-for-profit 
institutions. 

Estimated  Total  Annual  Burden 
Hours: 


Type  of  collection  forms 


SF-424  (Application  face  sfieet) 

FEMA  Form  20-20  Budget— Non-Constnjction  

FEMA  Form  20-16,  20-1 6A,  20-1  SB,  20-1 6C  (Sum- 
mary of  assurances  &  certifications). 

SF  LLL  (lobbying  disclosure)  

Project  Narrative  (section  209.8(b)  ..^. 

Benefit — Cost  Detemnination 

Environmental  Review 

HMGP  Desk  Reference  

Property  Acquisition  Handbook  for  Local  Communities 


Number  of 

respondents 

(A) 


52 
52 
52 

52 
52 
52 
52 
52 
52 


Number  of 

responses/ 

respondent 

(B) 


1 

15 

1 

1 
15 
14 
14 

1 
10 


Total 
number  of 

annual 
responses 


52 

780 

52 

52 
780 
728 
728 

52 
520 


Hours  per 
response  and  recordkeeping 


2  hours  

9.7  hours  .. 
1  hour 

10  minutes 
12  hours  .. 

5  hours  

7.5  hours  . 
4  hours  .... 
4  hours  .... 


Annual 

burden 

hours 

(A-  B-  C) 


104 

7,566 

52 

8.7 
9,360 
3,640 
5,460 

208 
2,080 
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^                       Type  of  collection  forms 

Number  of 

respondents 

(A) 

Number  of 

responses/ 

respondent 

(B) 

Total 
numt)er  of 

annual 
responses 

Hours  per 
response  and  recordkeeping 

Annual 

burden 

hours 

(A'  B*  C) 

FEMA  Exhibit  A  (deed  restrictions  on  property  ac- 

1,763 

52 
52 
52 

52 

52 
52 

52 

.   -             1 

15 
15 
15 

4 

6 
6 

1 

1,763 

780 
780 
780 

208 

312 
312 

52 

30  minutes  

881.5 

quired). 
OMB  Circular  A-94  

2  hours  

1  560 

0MB  Circular  A-87  or  A-122  

2  hours 

1  560 

FEMA  Form  20-17  Outlay  Report  and  Request  for 

17.2  hours  

13416 

Reimbursement 
FEMA  Form  20-10— Finaacial  Status  Report,  Quar- 

10.5 hours 

2  184 

terly  Progress  Report. 
FEMA  Fomi  20-18  Report  of  Govemment  Property  .... 

4.2  ■. 

1,310.4 

FEMA  20-19  Report  of  Unobligated  Balance  (or  sub- 

4 hours  

1  248 

stitute). 
Annual  Audit  &  Audit  Trail  Requirements 

30  hours  

1560 

Total  Burden  for  HMGP  

1,815 

145 

8,523 

52  198  6 

Estimated  Cost:  FEMA  estimates  hour 
burden  costs  to  be  $1,246,503  annually. 
The  cost  is  based  on  the  number  of 
burden  hours  for  each  type  of 
information  collection/form,  as 
indicated  above,  and  the  estimated  wage 
rate  for  those  individuals  responsible  for 
collecting  the  information  or  completing 
the  form.  FEMA  assumes  that  urban  and 
regional  planners  are  the  most  likely 
staff  to  have  responsibility  for 
information  collected  and  forms 
completed  at  the  State  level.  Wage  rates 
were  determined  using  data  from  the 
Department  of  Labor,  Bureau  of  Labor 
Statistics  (BLS),  which  indicates  that  the 
median  hourly  earnings  of  urban  and 
regional  planners  for  2000  are  $23.88. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.  permitting  electronic 
submission  of  responses.  Submit 
comments  to  the  OMB  within  30  days 
of  the  date  of  this  notice.  To  ensure  that 
FEMA  is  fully  aware  of  any  comments 
or  concerns  that  you  share  with  OMB, 
please  provide  us  with  a  copy  of  your 
comments^  FEMA  will  continue  to 
accept  comments  for  60  days  from  the 
date  of  this  notice. 


OMB  Addressee:  Interested  persons 
should  submit  written  comments  to  the 
Office,  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Desk  Officer  for  the 
Federal  Emergency  Management 
Agency,  725  17th  Street,  NW., 
Washington,  DC  20503. 

FEMA  Addressee:  Submit  written 
comments  to  Muriel  B.  Anderson,  Chief, 
Records  Management  Branch, 
Information  Resources  Management 
Division,  Information  Technology  and 
Services  Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Room  316,  Washington,  DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  contact  Deborah 
Ingram,  Federal  Insurance  and 
Mitigation  Administration,  at  (202)  646- 
3856.  Contact  Ms.  Anderson  at  (202) 
646-2625,  facsimile  number  (202)  646- 
3347,  or  e-mail  address 
InfonnationCollections@fema.gov  for 
copies  of  the  proposed  collection  of 
information. 

Dated:  December  30,  2002. 
Edward  W.  Keman, 

Division  Director,  Information  Resources 
Managemen  t  Division ,  Information 
Technology  Services  Directorate. 
(FR  Doc.  03-472  Filed  1-9-03;  8:45  am] 

BILLING  CODE  6718-01-P 


FEDERAL  EMERGENCY  ^ 

MANAGEMENT  AGENCY 

[FEMA-1445-DR] 

Alaska;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alaska  (FEMA-1445-DR),  dated 
December  4,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  Decenjber  20,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  reopened  due  to 
additional  flooding,  caused  by  the  same 
weather  "block"  that  spawned  the 
initial  set  of  storms,  and  which  is  of  the 
same  nature,  in  the  same  location, 
causing  the  same  type  of  impact  as  the 
initial  event;  occurs  close  in  time  to  the 
initial  event  in  the  interim  period 
between  the  request  and  the  declaration; 
and  on  its  own  has  impacts  that  meet 
the  threshold  to  warrant  supplemental 
federal  disaster  assistance.  The  incident 
period  for  this  declared  disaster  is  now 
October  23,  2002,  and  continuing. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 


Federal  Register / Vol.  68,  No.  7 /Friday,  January  10,  2003 /Notices 


1461 


Counseling;  83.540,  Disaster  Legal  Services 

Program;  83.541,  Disaster  Unemployment 

Assistance  (DUA);  83.556,  Fire  Management 

Assistance;  83.558,  Individual  and 

Household  Housing;  83.559,  Individual  and 

Household  Disaster  Housing  Operations; 

83.560  Individual  and  Household  Program — 

Other  Needs,  83.544,  Public  Assistance 

Grants;  83.548,  Hazard  Mitigation  Grant 

Program.) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  03-474  Filed  1-9-03;  8:45  am] 

BUJJNG  CODE  6n»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1445-DR] 

Alaska;  Amendment  No.  2  to  Notice  of 
a  Ma)or  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alaska  (FEMA-1445-DR).  dated 
December  4,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  December  20.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
December  20,  2002. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh,  % 

Director. 

[FR  Doc.  03-475  Filed  1-9-03;  8:45  am) 
BHUNG  CODE  671S-02-i> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1446-DR] 

Guam;  Amendment  No.  2  to  Notice  of 
a  Ma)or  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA)., 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  Territory  of 
Guam,  (FEMA-1446-DR),  dated 
December  8,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  December  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
December  16,  2002. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  Allbaugh, 
Director. 
(FR  Doc.  03-476  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  671B-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1446-DR] 

Guam;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Territory  of  Guam,  (FEMA-1446-^DR), 
dated  December  8,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  January  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 


Management  Agency,  Washington.  DC 
20472,  (202)  646-2705  or 
Magda. Ruiz@fema  .gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Territory  of  Guam  is  hereby  amended  to 
include  Categories  C  through  G  imder 
the  Public  Assistance  program  for  the 
Territory  of  Guam  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
December  8,  2002: 

The  Territory  of  Guam  for  Categories 
C  through  G  under  the  Fhiblic  Assistance 
program  (already  designated  for  debris 
removal  and  emergency  protective 
measures  (Categories  A  and  B), 
including  direct  Federal  Assistance,  at 
75  percent  Federal  funding). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  Allbaugh, 
Director. 

[FR  Doc.  03-477  Filed  1-9-03;  8>»5  am) 
BIUJNG  CODE  671  »-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1447-DR] 

Norttiem  Mariana  Islands;  Amendment 
No.  1  to  Notice  of  a  Major  Disaster 
Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  (FEMA-1447-DR),  dated 
December  11,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  December  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda .  Ruiz@fema  .gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
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Commonwealth  of  the  Northern  Mariana 
Islands  is  hereby  amended  to  include 
Individual  Assistance  for  the  following 
area  among  those  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
December  11,  2002: 

The  Island  of  Rota  for  Individual 
Assistance  (already  designated  for 
debris  removal  and  emergency 
protective  measures  (Categories  A  and 
B)  under  Public  Assistance,  including 
direct  Federal  assistance,  at  75  percent 
Federal  funding). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  ^e  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemploymeril 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  Ailbaugh, 
Director. 

[FR  Doc.  03-478  Filed  1-9-03;  8:45  am) 
BILLMG  CODE  6718-(»-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1447-DR] 

Northern  Mariana  Islands;  Amendment 
No.  2  to  Notice  of  a  Major  Disaster 
Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  the  Northern  Mariana 
Jelands,  (FEMA-1447-DR),  dated 
December  11,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  December  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda  .Ruiz@fema  .gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
December  16,  2002. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 


Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
|oe  M.  Ailbaugh, 
Director. 
|FR  Doc.  03-479  Filed  1-9-03;  8:45  am] 

BtUJNG  CODE  6718-02-41 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1447-DR] 

Northern  Mariana  Islands;  Amendment 
No.  3  to  Notice  of  a  Major  Disaster 
Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  (FEMA-1447-DR),  dated 
December  11,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  January  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands  is  hereby  amended  to  include 
Categories  C  through  G  under  the  Public 
Assistance  program  for  the  Island  of 
Rota  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  11,  2002: 

Island  of  Rota  for  Categories  C  through  G 
under  the  Public  Assistance  program  (already 
designated  for  debris  removal  and  emergency 
protective  measures  (Categories  A  and  B), 
including  direct  Federal  Assistance,  at  75 
percent  Federal  funding). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
ProgTEmii;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 


Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Ailbaugh, 

Director. 

[FR  Doc.  03-480  Filed  1-9-03;  8:45  am) 

BH.UNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting/Conference  Call,  Board 
of  Visitors  for  the  National  Fire 
Academy 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice  of  open  meeting  via 
conference  call. 

SUMMARY:  In  accordance  with  section  10 
(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  FEMA 
announces  the  following  committee 
meeting: 

Name:  Board  of  Visitors  (BOV)  for  the 
National  Fire  Academy. 

Dates  of  Meeting:  January  15,  2003. 

Place:  Building  J,  Room  236,  National 
Emergency  Training  Center, 
Emmitsburg,  Maryland. 

Time:  January  15,  2003,  1-3  p.m. 

Proposed  Agenda:  Review  National 
Fire  Academy  Program  Activities. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  in 
the  Emmitsburg  commuting  area  with 
seating  available  on  a  first-come,  first- 
served  basis.  The  meeting  is  open  to  the 
public;  however,  teleconference  lines 
are  limited.  Members  of  the  general 
public  who  plan  to  participate  in  the 
meeting  should  contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue,  Emmitsburg,  MD  21727, 
(301)  447-1117,  on  or  before  January  13, 
2003.  Dial-in  information  will  be 
provided  to  those  wishing  to  participate 
via  telephone. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the  U.S. 
Fire  Administrator,  U.S.  Fire 
Administration,  Federal  Emergency 
Management  Agency,  Emmitsburg,  ' 
Maryland  21727.  Copies  of  the  minutes 
will  be  available  upon  request  within  60 
days  after  the  meeting. 

Dated:  December  23,  2002. 
R.  David  Paulison, 

U.S.  Fire  Administrator. 

[FR  Doc.  03^73  Filed  1-9-03;  8:45  am] 

BHJJNG  COOE  671S-01-P 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  bank 
Hoiding  Companies;  Correction 

This  notice  corrects  a  notice  (PR  Doc. 
02-32976)  published  on  page  79931  of 
the  issue  for  Tuesday,  December  31, 
2002. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  Antonia 
Whalen,  Clementine  Whalen  and 
Nathaniel  Whalen,  all  of  Chicago. 
Illinois,  and  Amanda  Whalen,  PorUand, 
Oregon,  acting  in  concert  with  their 
parents,  Wayne  W.  Whalen  and  Paula 
Wolff,  Chicago,  Illinois,  is  revised  to 
read  as  follows: 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  WPW  Associates,  LP.,  Chicago. 
Illinois,  and  Antonia  Whalen, 
Clementine  Whalen  and  Nathaniel 
Whalen,  all  of  Chicago,  Illinois,  and 
Amanda  Whalen,  Portland,  Oregon, 
acting  in  concert  with  their  parents, 
Wayne  W.  Whalen  and  Paula  Wolff, 
Chicago,  Illinois;  all  to  retain  ownership 
of  the  outstanding  shares  of 
Unionbancorp,  Inc.,  Ottawa,  Illinois, 
and  thereby  indirectly  retain  voting 
shares  of  Unionbank,  Streator,  Illinois; 
Unionbank/Central,  Princeton,  Illinois; 
Unionbank/ West,  Macomb,  Illinois,  and 
Unionbank/Northwest,  Hanover, 
Illinois. 

Comments  on  this  application  must 
be  received  by  January  15,  2003. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-448  Filed  1-9-03;  8:45  am] 
BILUNO  CODE  6210-01-S 


determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless  * 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  bom  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  24.  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1.  IBERIABANK  Corporation,  New 
Iberia,  Louisiana;  to  indirectly  acquire 
Cadence  Holdings,  L.L.C.,  Lafayette, 
Louisiana,  through  the  acquisition  of 
Acadiana  Bancshares,  Inc.,  Lafayette, 
Louisiana,  and  thereby  engage  in 
consimier  lending,  pursuant  to  § 
225.28(b)d)  of  Regulation  Y,  the 
issuance  and  sale  of  money  orders, 
travelers  checks  and  similar  consumer- 
type  payment  instruments,  pursuant  to 
§  225.28(b)(13)  of  Regulation  Y,  and 
check  cashing  services  and  wire  money 
transfer  services,  pursuant  to  Popular, 
hic,  84  Fed.  Res.  Bull.  481  (1998). 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  03-447  Filed  1-9-03;  8:45  am] 
BIUJN6  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notk:e  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  hsted  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
PrevcHition 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  03012] 

Public  Health  Conference  Support 
Cooperative  Agreement  Program; 
Notice  of  Availability  of  Funds 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

The  CDC  program  is  authorized  xmder 
section  317  (k)  (2)  of  the  Public  Health 
Service  Act,  [42  U.S.C.  241]  as 


amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

The  ATSDR  program  is  authorized 
under  sections  104  (i)(14)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  W80  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA),  [42 
U.S.C.  9604(i)(14)  and  (15)].  The  Catalog 
of  Federal  Domestic  Assistance  number 
is  93.161  for  ATSDR. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  aimoimce  the  availability  of 
fiscal  year  (FY)  2003  funds  for  a 
cooperative  agreement  program  for 
Public  Health  Conference  Support.  This 
program  addresses  the  "Healthy  People 
2010"  focus  areas  of  Arthritis, 
Osteoporosis,  and  Chronic  Back 
Conditions,  Cancer.  Diabetes,  Disability 
and  Secondary  Conditions,  Educational 
and  Community-Based  Programs, 
Environmental  Health,  Heart  Disease 
and  Stroke,  Immunization  and 
Infectious  Diseases,  Injury  and  Violence 
Prevention,  Maternal,  Infant  and  Child 
Health,  Occupational  Safety  and  Health, 
Oral  Health,  Physical  Activity  and 
Fitness,  Public  Health  Infrastructure, 
Respiratory  Diseases,  Sexually 
Transmitted  Diseases,  and  Tobacco  Use. 
HIV  Conferences  are  not  permitted 
imderthis  announcement  For  a  copy  of 
"Healthy  People  2010,"  visit  the 
Internet  site  http://www.health.gov/ 
healthypeople. 

The  purpose  of  conference  support 
funding  is  to  provide  partial  support  for 
specific  non-Federal  conferences  (not  a 
series)  in  the  areas  of  health  promotion 
and  disease  prevention  information  and 
education  programs,  and  applied 
research. 

Conference  support  by  CDC/ ATSDR 
creates  the  appearance  of  CDC/ ATSDR 
co-sponsorship  and  Congress  has 
required  that  there  will  be  active 
participation  by  CDC/ ATSDR  in  the 
development  and  approval  of  the 
conference  agenda  to  make  sure  there 
are  no  subjects  that  would  embarrass  the 
Government  or  be  an  improper  use  of 
funds.  CDC/ ATSDR  hinds  will  be 
expended  only  for  approved  portions  of 
the  conference. 

The  mission  of  CDC  is  to  promote 
health  and  improve  the  quality  of  life  by 
preventing  and  controlling  disease, 
injury,  and  disability. 

CDC  supports  faith-based 
organizations,  local.  Tribal,  State, 
academic,  national,  and  international 
health  efforts  to  prevent  unnecessary 
disease,  disability,  and  preraatiu«  death. 
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and  to  improve  the  quality  of  life.  This 
support  often  takes  the  form  of 
education,  and  the  transfer  of  high 
quality  research  findings  and  public 
health  strategies  and  practices  through 
symposia,  seminars,  and  workshops. 
Through  the  support  of  conferences  and 
meetings  (not  a  series)  in  the  areas  of 
public  health  research,  education, 
prevention  research  in  program  and 
policy  development  in  managed  care 
and  prevention  application,  CDC  is 
meeting  its  overall  goal  of  dissemination 
and  implementation  of  new  cost- 
effective  intervention  strategies. 

ATSDR  focus  areas  are:  (1)  Health 
effects  of  hazardous  substances  in  the 
environment;  (2)  disease  and  toxic 
substance  exposure  registries;  (3) 
hazardous  substance  removal  and 
remediation;  (4)  emergency  response  to 
toxic  and  environmental  disasters;  (5) 
risk  conmiunication;  (6)  environmental 
disease  surveillance;  and  (7) 
investigation  and  research  on  hazardous 
substemces  in  the  environment.  The 
mission  of  ATSDR  is  to  prevent  both 
exposure  and  adverse  human  health 
effects  that  diminish  the  quality  of  life 
associated  with  exposure  to  hazardous 
substances  from  waste  sites,  unplanned 
releases,  and  other  sources  of  pollution 
present  in  the  environment. 

ATSDR's  systematic  approaches  are 
needed  for  linking  applicable  resources 
in  public  health  with  individuals  and 
organizations  involved  in  the  practice  of 
applying  such  research.  Mechanisms  are 
also  needed  to  shorten  the  time  frame 
between  the  development  of  disease 
prevention  and  health  promotion 
techniques  and  their  practical 
application.  ATSDR  believes  that 
conferences  and  similar  meetings  (not  a 
series)  that  permit  individuals  to  engage 
in  hazardous  substances  and 
environmental  health  research, 
education,  and  application  (related  to 
actual  and/or  potential  human  exposure 
to  toxic  substances)  to  interact,  are 
critical  for  the  development  and 
implementation  of  effective  programs  to 
prevent  adverse  health  effects  from 
hazardous  substances. 

C.  Eligible  Applicants 

Applications  for  CDC  support  may  be 
submitted  by  public,  private  non-profit, 
and  faith-based  organizations.  Public 
and  private  non-profit  entities  include 
State  and  local  governments  or  their 
bona  fide  agents,  faith-based 
organizations,  voluntary  associations, 
foundations,  civic  groups,  scientific  or 
professional  associations,  universities, 
and  Federally-recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations.  Only  conferences 
planned  for  July  1,  2003  through 


September  30,  2004  are  eligible  to  apply 
under  this  aimouncement. 

Note:  Title  2  of  the  United  States  Code, 
Chapter  26.  Section  1611  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  Funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

Applications  for  ATSDR  support  may 
be  submitted  by  the  official  public 
health  agencies  of  the  States,  or  their 
bona  fide  agents.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  The  Republic  of  the 
Marshall  Island,  the  Republic  of  Palau, 
and  Federally-recognized  Indian  Tribal 
governments.  State  organizations, 
including  State  universities.  State 
colleges,  and  State  research  institutions 
must  establish  that  they  meet  their 
respective  State's  legislature  definition 
of  a  State  entity  or  political  subdivision 
to  be  considered  an  eligible  applicant. 
Also  eligible  are  nationally  recognized 
associations  of  health  professionals  and 
other  chartered  organizations  generally 
recognized  as  demonstrating  a  need  for 
information  to  protect  the  public  from 
the  health  effects  of  exposure  to 
hazardous  substances.  Faith-based 
organizations  are  also  encoiu-aged  to 
apply. 

D.  Funding 

Availability  of  Funds 

Approximately  $1,100,000  may  be 
available  from  CDC  in  FY  2003  to  fund 
approximately  60  to  80  awards.  It  is 
expected  that  the  average  award  willlDe 
$20,000.  For  FY  2003,  awards  will  be 
made  for  one  cycle  with  a  12-month 
budget  period  within  a  12-month  project 
period.  Funding  estimates  may  change. 

Approximately  $50,000  is  available 
from  ATSDR  in  FY  2003  to  hmd 
approximately  six  awards.  It  is  expected 
that  the  average  award  will  be  $8,000, 
ranging  from  $5,000  to  $10,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  sixty  days  before  the  date  of  the 
conference  and  will  be  made  for  a  12- 
month  budget  period  within  a  12-month 
project  period.  Funding  estimates  may 
change. 

Use  of  Funds 

1 .  Funds  may  be  used  for  direct  cost 
expenditures:  Salaries;  speaker  fees  (for 
services  rendered);  rental  of  necessary 
conference — related  equipment; 
registration  fees;  and  transportation 
costs  (not  to  exceed  economy  class  fare) 
for  non-Federal  individuals. 


2.  Funds  may  be  used  for  only  those 
parts  of  the  conference  specifically 
supported  by  CDC  or  ATSDR  as 
documented  in  the  grant  award. 

3.  Funds  may  not  be  used  for  the 
purchase  of  equipment;  payments  of 
honoraria  (for  conferring  distinction); 
alterations  or  renovations; 
organizational  dues;  support 
entertainment  or  personal  expenses; 
food  or  snack  brectks;  cost  of  travel  and 
payment  of  a  Federal  employee;  per 
diem  or  expenses  for  local  participants 
(other  than  local  mileage).  Travel  for 
Federal  employees  will  be  supported  by 
CDC/ ATSDR.  Travel  for  other  Federal 
employees  will  be  supported  by  the 
employees'  Federal  agency. 

4.  Fimds  may  not  be  used  for 
reimbursement  of  indirect  costs. 

5.  CDC  and  ATSDR  will  not  fund  100 
percent  of  any  conference  proposed 
under  this  announcement.  Part  of  the 
cost  of  the  proposed  conference  must  be 
supported  with  other  than  Federal 
funds. 

6.  CDC  and  ATSDR  will  not  fund  a 
conference  after  it  has  taken  place. 

7.  Federal  funds  may  not  be  used  to 
fund  novelty  items  or  souvenirs. 

E.  Program  Requirements 

CDC  and  Recipient  Activities 

Grantees  must  meet  the  following 
requirements: 

1.  The  conference  organizer(s)  may 
use  CDC's/ATSDR's  name  only  in 
factual  publicity  for  the  conference. 
CDC/ ATSDR  involvement  in  the 
conference  does  not  necessarily  indicate 
support  for  the  organizer's  general 
policies,  activities,  products,  or  the 
content  of  speakers'  presentations. 

2.  Any  conference  co-sponsored 
under  this  announcement  shall  be  held 
in  facilities  that  are  fully  accessible  to 
the  public  as  required  by  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  (ADAAG).  Accessibility 
under  ADAAG  addresses 
accommodations  for  persoils  with 
sensory  impairments  as  well  as  persons 
with  physical  disabilities  or  mobility 
limitations. 

3.  Manage  all  activities  related  to 
program  content  (e.g.,  objectives,  topics, 
attendees,  session  design,  workshops, 
special  exhibits,  speaker's  fees,  agenda 
composition,  and  printing).  Many  of 
these  items  may  be  developed  in  concert 
with  assigned  CDC  or  ATSDR  project 
personnel. 

4.  Provide  draft  copies  of  the  agenda 
and  proposed  ancillary  activities  to  CDC 
or  ATSDR  for  approval.  All  but  10 
percent  of  the  total  funds  awarded  for 
the  proposed  conference  will  be  initially 
restricted  pending  approval  of  a  full, 
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final  agenda  by  CDC  or  ATSDR.  The 
remaining  90  percent  of  funds  will  be 
released  by  letter  to  the  grantee  upon 
the  approval  of  the  final  agenda.  CDC 
and  ATSDR  reserve  the  right  to 
terminate  co-sponsorship  at  any  time. 

5.  Determine  and  manage  all 
promotional  activities  (e.g.,  title,  logo, 
annoimcements,  mailers,  press,  etc.). 
CDC  or  ATSDR  must  review?  and 
approve  any  materials  with  reference  to 
CDC  or  ATSDR  involvement  or  support. 

6.  Manage  all  registration  processes 
with  participants,  invitees,  and 
registrants  [e.g.,  travel,  reservations, 
correspondence,  conference  materials 
and  handouts,  badges,  registration 
procedures,  etc.). 

7.  Plan,  negotiate,  and  manage 
conference  site  arrangements,  including 
all  audio-visual  needs. 

8.  Analyze  data  from  conference 
activities  that  pertain  to  the  impact  of 
prevention. 

9.  Adequately  assess  the  increase  of 
knowledge,  and  change  in  attitudes,  and 
behaviors  of  the  target  audience. 

F.  Content 

Letter  of  Intent  (LOI) 

A  letter  of  intent  (LOI)  is  required  for 
this  Program  Announcement. 

Letter  of  Intent  (LOI)  instructions: 
Interested  applicants  are  required  to 
submit  an  original  and  two  copies  of  a 
two  to  three-page  in-depth,  typewritten 
Letter  of  Intent  (LOI).  Use  English  only 
and  avoid  jargon  and  unusual 
abbreviations.  Upon  review  of  the  LOIs, 
CDC  or  ATSDR  will  extend  written 
invitations  to  perspective  applicants  to 
submit  applications.  CDC  or  ATSDR 
will  accept  applications  by  invitation 
only.  Availability  of  funds  may  limit  the 
number  of  applicants  that  receive 
funding.  The  LOI  should  specifically 
describe  and  will  be  evaluated  on  the 
following  criteria: 

1.  Sunmiary  of  conference  format — 
projected  agenda  (including  list  of 
principal  areas  or  topics  to  be 
addressed),  including  speakers  or 
facilitator.  Information  should  also  be 
provided  about  all  other  national, 
regional,  and  local  conferences  held  on 
the  same  or  similar  subject  during  the 
last  three  years.  Include  the  following 
requirements  on  the  first  page: 

a.  The  name  of  the  organization 

b.  Primary  contact  person's  name 

c.  Mailing  address 

d.  Telephone  number  and 

e.  If  available,  fax  number  and  e-mail 
address  (30  points) 

2.  Justification  for  the  conference, 
including  the  problems  it  intends  to 
clarify  and  the  developments  it  may 
stimulate,  and  a  full  description  of  your 


organization's  purpose,  experience  and 
mission.  (25  Points) 

3.  Expected  registration  "  the 
intended  audience,  approximate 
number,  and  profession  of  persons 
expected  to  attend.  (15  points) 

4.  Date{s)  of  conference — inclusive 
dates  (not  a  series)  of  conference  (LOIs 
without  date  of  conference  will  be 
considered  non-responsive  to  this 
program  announcement  and  returned  to 
the  applicant  without  review).  (15 
points) 

5.  Location  of  city,  state,  and  physical 
facilities  required  for  the  conduct  of  the 
meeting.  (10  points) 

6.  Tide  of  me  proposed  conference — 
include  the  term  "conference," 
"symposium,"  "workshop,"  or  similar 
designation.  (5  points) 

The  LOI  must  include  the  estimated 
total  cost  of  the  conference  and  the 
percentage  of  the  total  cost  (which  must 
be  less  than  100  percent)  being 
requested  fi-om  CDC  or  ATSDR. 
Requests  for  100  percent  funding  will  be 
considered  non-responsive  to  this 
program  annoimcement  and  will  be 
returned  to  the  applicant  without 
review.  No  appendices,  booklets,  or 
other  documents  accompanying  the  LOI 
will  be  considered. 

An  invitation  to  submit  an  application 
will  be  made  on  the  basis  of  the 
proposed  conference's  relationship,  as 
outlined  in  the  LOI,  to  the  CDC  or 
ATSDR  funding  priorities  and  the 
availability  of  funds.  LOIs  should  be 
sent  using  overnight  mail  service,  or 
U.S.  postal  service. 

The  three-page  limitation,  (inclusive 
of  letterhead  and  Signatures)  must  be 
observed  or  the  LOI  will  be  returned 
without  review. 

Applications 

Applicants  may  apply  to  CDC  or 
ATSDR  for  conference  support  only 
after  their  LOI  has  been  reviewed  by 
CDC,  ATSDR,  and  a  written  invitation, 
■  including  an  application  form,  has  been 
received  by  the  prospective  applicant. 

An  invitation  to  submit  an  application 
does  not  constitute  a  commitment  on 
the  part  of  CDC  or  ATSDR  to  fund  the 
application. 

In  addition  to  the  following  required 
information,  use  the  information  in  the 
Program  Requirements  and  Evaluation 
Criteria  sections  to  develop  the 
application  content: 

1 .  A  project  summary  cover  sheet  that 
includes: 

a.  Name  of  organization 

b.  Name  of  conference 

c.  Location  of  conference 

d.  Date(s)  of  conference 

e.  Intended  audience  and  number 

f.  Dollar  amount  requested 


g.  Total  conference  budget  amount 

2.  A  brief  background  of  the 
organization — include  the 
organizational  history,  purpose,  and 
previous  experience  related  to  the 
proposed  conference  topic. 

3.  A  clear  statement  of  the  need  for 
and  purpose  of  the  conference.  This 
statement  should  also  describe  any 
problems  the  conference  will  address  or 
seek  to  solve,  and  the  action  items  or 
resolutions  it  may  stimulate. 

4.  An  elaboration  on  the  conference 
objectives  and  target  audience.  A  list 
should  be  included  of  the  principal 
areas  or  topics  to  be  addressed.  A 
proposed  or  final  agenda  must  be 
included. 

5.  A  clear  description  of  the 
evaluation  plan  and  how  it  will  assess 
the  accomplishments  of  the  conference 
objectives.  A  sample  of  the  evaluation 
instrument  that  will  be  used  must  be 
included  and  a  step-by-step  schedule 
and  detailed  operation  plan  of  major 
conference  planning  activities  necessary 
to  attain  specified  objectives. 

6.  Biographical  sketches  are  required 
for  the  individuals  responsible  for 
planning  and  implementing  the 
conference.  Experience  and  training 
related  to  conference  planning  and 
implementation  as  it  relates  to  the 
proposed  topic  should  be  noted. 

7.  Letters  of  endorsement  or  support — 
Letters  of  endorsement  or  support  for 
the  sponsoring  organization  and  its 
capability  to  perform  the  proposed 
conference  activity. 

8.  Budget  plan  and  justification — A 
clearly  justified  budget  narrative  that  is 
consistent  with  the  purpose,  objectives, 
and  operation  plan  of  the  conference. 
The  narrative  will  consist  of  a  budget 
that  includes  the  share  requested  from 
this  grant  as  well  as  those  funds  from 
other  sources,  including  organizations, 

•institutions,  conference  income,  and/or 
registration  fees. 

General  Instructions 

The  narrative  should  be  longer  than 
12  double-spaced  pages,  printed  on  one 
side,  with  one-inch  margins,  and  12- 
point  font.  Use  English  only  and  avoid 
jargon  and  unusual  abbreviations.  Pages 
must  be  clearly  numbered,  and  a 
complete  index  to  the  application  and 
its  appendices  must  be  included.  The 
original  and  two  required  copies  of  the 
application  must  be  submitted 
unstapled  and  unbound.  Materials  that 
are  part  of  the  basic  plan  should  not  be 
in  the  appendices. 

Send  LOIs  and  Applications  to: 
Technical  Information  Management 
Section,  PA03012,  Procurement  and 
Grants  Office,  Centers  for  Disease 
-  Control  and  Prevention,  2920 
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Brandywine  Road,  Room  3000,  Atlanta, 
Georgia  30341-4146. 

G.  Submission  and  Deadline 

•  For  conferences  July  1,  2003-Sept.  30, 
2004 

Letter  of  Intent  (LOI)  due  date:  March 
1,  2003. 

Application  due  date:  May  1,  2003. 

Expected  Award  date:  July  1,  2003. 

Submit  an  original  and  two  signed 
copies  of  the  LOI  to  the:  Technical 
Information  Section  PA03012, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146. 

Application  Forms 

Applicants  invited  to  apply  should 
also  submit  the  original  and  two  copies 
of  PHS  form  5161-1,  (OMB  Number 
0937-0189).  Forms  are  in  the 
application  kit.  Forms  are  also  available 
at:  http://forms.psc.gov/forms/PHS/ 
PHS-5161-l.pdf 

Deadline 

Filing  deadlines  have  now  been 
imposed  for  all  conference  support 
grants,  and  dates  should  be  strictly 
followed  by  applicants  to  ensure  that 
their  LOI's  are  received  in  a  timely 
manner. 

There  will  be  one  conference  support 
review  this  year  and  awards  will  be 
made  in  the  month  of  July,  2003. 

If  your  conference  dates  fall  between 
Oct  1,  2002  and  June  30,  2003,  you 
should  have  applied  under  the  previous 
Program  Announcement  02004, 
otherwise  your  LOI  will  be  considered 
unresponsive  to  Program 
Announcement  03012. 

If  your  conference  dates  fall  between 
July  1,  2003  to  September  30,  2004,  you 
should  apply  under  this  program 
announcement. 

Letters  of  intent  and  applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  before  4 
p.m.  Eastern  Time  on  the  deadline  date. 
Any  applicant  who  sends  their 
application  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 


competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failine 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Letter  of  Intent 

A  conference  is  a  symposium, 
seminar,  workshop,  or  any  other 
organized  and  formal  meeting  lasting 
one  day  or  more  (not  a  series),  where 
persons  assemble  to  exchange 
information  and  views,  explore,  or 
clarify  a  defined  subject,  problem,  or 
area  of  knowledge,  whether  or  not  a 
published  report  results  from  such 
meeting.  The  conference  should  support 
CDC  or  ATSDR's  public  health 
principles  in  furtherance  of  CDC's 
mission  or  ATSDR's  mission.  CDC  will 
review  the  LOIs  cmd  compare 
conference  objectives  with  our 
respective  missions  and  funding 
priorities  to  determine  if  a  full 
application  will  be  invited.  Less  than  33 
percent  of  LOI  applicants  are  invited  to 
submit  full  applications. 

Application 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

Section  l.a.,  is  ATSDR  specific. 

Section  l.b.,  is  CDC  specific. 

Section  I.e.,  and  all  other  sections  in 
these  criteria  are  applicable  to  both  CDC 
and  ATSDR.  Each  application  will  be 
given  a  pass  of  fail  based  on  the 
following  criteria: 

1 .  Proposed  Program  and  Technical 
Approach 

a.  The  public  health  significemce  of 
the  proposed  conference,  including  the 
degree  to  which  the  conference  can  be 
expected  to  influence  the  prevention  of 
exposure  and  adverse  human  health 
effects  and  diminished  quality  of  life 
associated  with  exposure  to  hazcirdous 
substances  from  waste  sites,  unplanned 
releases  and  other  sources  of  pollution 
present  in  the  environment.  (Applicable 
to  ATSDR  applications  only) 

b.  The  applicant's  description  of  the 
proposed  conference  as  it  relates  to 
specific  non-Federal  conferences  in  the 
areas  of  health  promotion  and  disease 
prevention  information/education 
programs  (except  mental  health,  and 
substance  abuse),  including  the  public 
health  need  of  the  proposed  conference 
and  the  degree  to  which  the  conference 
can  be  expected  to  influence  public 
health  practices.  Evaluation  will  also  be 
based  on  the  extent  of  the  applicant's 
collaboration  with  other  organizations 
serving  the  intended  audience 
(Applicable  to  all  CDC  applications 


except  ATSDR).  The  applicant's 
description  of  conference  objectives  in 
terms  of  quality,  specificity,  and  the 
feasibility  of  the  conference  based  on 
the  operational  plan  will  also  be 
evaluated. 

2.  Applicant's  Capability 

The  applicant's  capability  includes 
the  adequacy  of  the  applicant's 
resources  (additional  sources  of 
funding,  organization's  strengths,  staff 
time,  proposed  physical  facilities,  etc.) 
available  for  conducting  conference 
activities. 

3.  The  Qualifications  of  Program 
Personnel 

Evaluation  will  be  based  on  the  extent 
to  which  the  application  has  described: 

a.  The  qualifications,  experience,  and 
commitment  of  the  principal  staff 
person,  and  their  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership. 

b.  The  competence  of  associate  staff 
persons,  discussion  leaders,  speakers, 
and  presenters  to  accomplish 
conference  objectives. 

c.  The  degree  to  which  the  applicant 
demonstrates  the  knowledge  of 
nationwide  and  educational  efforts 
currently  underway  which  may  affect, 
and  be  affected  by,  the  proposed 
conference.  . 

4.  Conference  Objectives  ' 

a.  The  overall  quality,  reasonableness, 
feasibility,  and  logic  of  the  designed 
conference  objectives,  including  the 
overall  work  plan  and  timetable  for 
accomplishment. 

b.  The  likelihood  of  accomplishing 
conference  objectives  as  they  relate  to 
disease  prevention  and  health 
promotion  goals,  and  the  feasibility  of 
the  project  in  terms  of  the  operational 
plan. 

5.  Evaluation  Methods 

Evaluation  instrument(s)  for  the 
conference  should  adequately  assess 
increased  knowledge,  attitudes,  and 
behaviors  of  the  target  audience. 

6.  Budget  Justification  and  Adequacy  of 
Facilities 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  and  consistency  with  the 
intended  use  of  grant  funds.  The 
application  will  also  be  reviewed  as  to 
the  adequacy  of  existing  or  proposed 
facilities  and  resources  for  conducting 
conference  activities. 
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I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  the  CDC  with  original  plus 
two  copies  of: 

1.  A  performance  report,  or  in  lieu  of 
a  performance  report,  proceedings  of  the 
conference,  no  later  than  90  days  after 
the  end  of  the  budget/project  period. 

2.  Financial  status  report,  no  later 
than  90  days  after  the  end  of  the  budget/ 
project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement.  • 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-12    Lobbying  Restrictions 
AR-1 3     Prohibition  on  Use  of  CDC 

Funds  for  Certain  Gun  Control 

Activities 
AR-1 5    Proof  of  Non-Profit  Status 
AR-20    Conference  Support 

I.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  1-888-GRANTS4  (1- 
888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest.  See 
also  the  CDC  home  page  on  the  Internet: 
http://www.cdc.gov/od/pgo/fiinding/ 
03012.htm. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Rick 
Jaeger,  Grants  Management  Specialist, 
Pxociuement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  2920  Brandywine  Road,  Room 
3000,  Atlanta,  Georgia  30341-4146, 
Telephone:  (770)  488-2727,  Email 
address:  rjaeger@cdc.gov. 

For  program  technical  assistance, 
contact:  Janet  Telman,  Funding 
Resource  Specialist,  Office^of  the 
Director  Extramural  Services  Activity, 
Public  Health  Practice  Program  Office 
(PHPPO),  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway,  NE,  MS  K38,  Atlanta,  Georgia 
30341-3714.  Telephone:  (770)  488- 
2834,  Email  address:  jtelman@cdc.gov. 


Dated:  (anuary  6,  2003. 
Sandra  R.  Manning,  CGFM, 
Director,  Program  and  Grants  Office,  Cepters 
for  Disease  Control  and  Prevention. 
[FR  Doc.  03-486  Filed  1-9-03;  8:45  am] 

BtLUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-10080,  CMS-R-262,  CMS-R-13,  and 
CMS-484] 

Agency  information  Coliection 
Activities:  Proposed  Coliection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  fonns  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1)  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Co/7ection.' Publications 
Use  Study;  Form  No.:  CMS-10080 
(OMB#  0938-NEW);  I7se;  CMS/CBC 
needs  to  conduct  this  research  to 
evaluate  how  CMS  meets  beneficiaries' 
informational  needs  about  health  care 
benefits  and  choices,  as  directed  by  the 
Balanced  Budget  Act  of  1997.  This 
telephone  survey  will  gather  data  on 
publications  users'  demographics,  usage 
patterns,  and  attitudes  toward  Medicare 
publications.  Research  findings  will 
support  the  improvement  of  an 
dissemination  of  Medicare  publications; 
Frequency:  Quarterly;  Affected  Public: 
Individuals  or  households;  Number  of 
Respondents:  3,000;  Total  Annual 
Responses:  3,000;  Total  Annual  Hours: 
850. 


(2)  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  The  Adjusted 
Community  Rate  (ACRP) 
Medicare+Choice  (M+C)  Plan  Benefit 
Package  (PBP)  and  Supporting 
Regulations  in  42  CFR  417.401,  422.1- 
422.10,  422.50-422.80,  422.100- 
422.132,  and  422.300-422.312.  Form 
No. .•CMS-R-262  (OMB#  0938-0763); 
Use:  Under  part  C  of  the  Social  Security 
Act,  a  Medicare+Choice  (M+C) 
organization  is  required  to  offer  at  least 
one  plan  benefit  package  that  is 
approved  and  prices  properly  to  all 
Medicare  beneficiaries  residing  in  the 
plan  service  area.  This  software  is  used 
by  M+C  organizations  to  describe  their 
plan  benefit  package(s);  Frequency:  On 
occasion,  annually,  and  as  required  by 
new  legislation;  Affected  Public: 
Business  or  other  for-profit  and  not-for- 
profit  institutions;  Number  of 
Respondents:  200;  Total  Annual 
Responses:  200;  7o(a/  Annual  Hours: 
600. 

(3)  Type  of  Information  Collection  , 
Request:  Extension  of  a  ciurently 
approved  collection;  Title  of 
Information  Collection:  Conditions  of 
Coverage  for  Organ  Procurement 
Organizations  (OPOs)  and  Supporting 
Regulations  in  42  CFR,  Section  486.301- 
.325.  Form  No.:  CMS^R-13  (OMB# 
0938-0688);  Use:  OPOs  are  required  to 
submit  accurate  data  to  CMS  concerning 
population  and  information  on  donors 
and  organs  on  an  annual  basis  in  order 
to  assure  maximum  effectiveness  in  the 
procurement  and  distribution  of  organs; 
Frequency:  Annually;  Affected  Public: 
Not-for-profit  institutions;  Number  of 
Respondents:  59;  Total  Annual 
Responses:  59;  Total  Annual  Hours:  1. 

(4)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Attending 
Physician's  Certification  of  Medical 
Necessity  for  Home  Oxygen  Therapy 
and  Supporting  Regulations  42  CFTl 
410.38  and  42  CFR  424.5;  Form  No.: 
0938-0534  (CMS-484);  Use:  This  form 
is  used  to  determine  if  oxygen  is 
reasonable  and  necessary  piu-suant  to 
Medicare  Statute;  Medicare  claims  for 
home  oxygen  therapy  must  be 
supported  by  the  treating  physician's 
statement  and  other  information 
including  estimate  length  of  need  (#  of 
months),  diagnosis  codes  (ICD-9)  etc.; 
Frequency:  As  needed;  Affected  Public: 
Business  or  other  for-profit;  Number  of 
Respondents:  175,000;  Total  Annual 
Responses:  500,000;  Total  Annual 
Hours:  50,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
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proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  78&-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room:  C5-14-03,  7500  Security 
Boulevard,  Baltimore,.  Maryland  21244- 
1850. 

Dated:  January  2,  2003. 

John  P.  Burke,  III, 

CMS  Reports  Clearance  Officer,  Office  of 
Strategic  Operations  and  Strategic  Affairs. 
Division  of  Regulations  Development  and 
Issuances. 

[FR  Doc.  03-482  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  412(M»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CM&-10024,  CMS-10041,  CMS-377/378  and 
CMS-R-54] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  simimary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  biu-den 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
.  information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 


burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1)  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare  Health 
Survey  (MHS);  Form  No.:  CMS-10024 
(OMB#  0938-0844) 

(Note:  This  collection  was  published  under 
CMS-10074/0938-NEW  during  the  60-day 
Federal  Register  notice  comment  period). 

Use:  The  Centers  for  Medicare  & 
Medicaid  Services  has  developed  a 
survey,  the  PHS,  that  is  similar  to  the 
Healdi  Outcomes  Survey  (HOS).  The 
main  purpose  of  the  PHS  is  to  collect 
health  status  information  that  may  be 
used  to  adjust  Medicare  payments  to 
PACE  organizations.  It  has  been 
successfully  pilot-tested  to  assess 
response  rates  and  accuracy  of 
responses  under  different  distribution 
approaches.  The  pilot  test  enabled  CMS 
to  select  an  approach  whereby  PACE 
enrollees  will  be  sent  surveys  to  fill  out 
and  can  request  assistance  from  family 
or  professionals.;  Frequency:  Annually; 
Affected  Public:  Individuals  or 
households,  not-for-profit  institutions; 
Number  of  Respondents:  8,550;  Total 
Annual  Responses:  5, 81A;  Total  Annual 
Hours:  1082. 

(2)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Long  Term  Care 
Awareness  Project;  Form  No.:  CMS- 
10041  (OMB#  0938-0825);  Use:  CMS- 
CBC  needs  to  collect  these  data  to  pilot 
test  a  national  campaign  to  educate 
current  and  future  Medicare 
beneficiaries  and  their  families  about 
long  term  health  care  needs,  as 
requested  in  the  Presidential  Initiative 
for  Fiscal  Year  2000  Budget.  Project 
findings  will  be  used  to  design  and 
implement  a  nationwide  ceunpaign. 
Respondents  will  be  from  two  groups: 
55-70  year-olds  and  persons  with 
disability  who  are  18-64  years  of  age; 
Frequency:  Quarterly;  Affected  Public: 
Individuals  or  households;  Number  of 
Respondents:  2000;  Total  Annual 
Responses:  2000;  Total  Annual  Hours: 
667. 

(3)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Certification,  CMS-377  and  the 


Ambulatory  Surgical  Center  Survey 
Report  Form,  CMS-378  and  CMS-R- 
0054  Supporting  Regulations  Contained 
in  42  CFR  416.1  thru  416.49;  Form  No.: 
CMS-O377/0378/R-0054  (OMB#  0938- 
0200);  Use:  The  ASC  request  for 
certification  form  is  utilized  as  an 
application  for  facilities  wishing  to 
participate  in  the  Medicare  program  as 
an  ASC.  This  form  initiates  the  process 
of  obtaining  a  decision  as  to  whether  the 
conditions  of  coverage  are  met.  It  also 
promotes  data  retrieval  from  the  Online 
Data  Input  Edit  (ODIE  system,  a 
subsystem  of  the  Online  Survey 
Certification  and  Report  (OSCAR) 
system  by  CMS  Regional  Offices  (RO)). 
The  ASC  report  form  is  an  instrument 
used  by  the  State  survey  agency  to 
record  data  collection  in  order  to 
determine  supplier  compliance  with 
individual  conditions  of  coverage  and  to 
report  it  to  the  Federal  government.  The 
form  is  primarily  a  coding  worksheet 
designed  to  facilitate  data  reduction  and 
retrieval  into  the  ODIE/OSCAR  system 
at  the  HCFA  ROs.  This  form  includes 
basic  information  on  compliance  (i.e., 
met,  not  met  and  explanatory 
statements)  and  does  not  require  any 
descriptive  information  regarding  the 
survey  activity  itself.;  Frequency: 
Annually;  Affected  Public:  State,  Local, 
or  Tribal  Government;  Number  of 
Respondents:  3,600;  Total  Annual 
Responses:  3,675;  Total  Annual  Hours: 
1 ,875.  To  obtain  copies  of  the 
supporting  statement  and  any  related 
forms  for  the  proposed  paperwork 
collections  referenced  above,  access 
CMS  Web  Site  address  at  http:// 
cms.hhs.gov/regulations/pra/ 
default.asp,  or  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  January  2,  2003. 
John  P.  Burke,  m. 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Regulatory  Affairs,  Division 
of  Regulations  Development  and  Issuances. 
[FR  Doc.  03-483  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  4120-03-t> 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docltet  No.  02N-0529] 

Pfizar,  mc;  Withdrawai  of  Approval  of 
a  New  Drug  Application 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  drug  application 
(NDA)  for  REZUUN  (troglitazone) 
Tablets  held  by  Pfizer,  Inc.,  235  East  42d 
Street.  New  York,  NY  10017.  Pfizer  has 
voluntarily  withdrawn  this  NDA 
^  because  the  product  is  no  longer 
marketed,  thereby  waiving  its 
opportunity  for  a  hearing. 
DATES:  Effective  January  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Florine  P.  Purdie,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  In  a  letter 
dated  May  1,  2002,  Pfizer,  Inc., 
requested  that  FDA  withdraw  imder 
§  314.150(d)  (21  CFR  314.150(d)),  NDA 
20-720  for  REZULIN  (troglitazone) 
Tablets,  stating  that  The  Warner- 
Lambert  Co.,  which  Pfizer  acquired  in 
June  2000,  discontinued  marketing  the 
product  in  March  2000.  REZULIN 
(troglitazone)  Tablets,  a  treatment  for 
type  2  diabetes,  was  voluntarily 
withdrawn  after  review  of  safety  data 
showed  that  the  drug  is  more  toxic  to 
the  liver  than  two  other  more  recently 
approved  drugs  that  offer  a  similar 
benefit.  Pfizer  waived  its  opportunity 
for  a  hearing,  provided  imder 
§  314.150(a)  and  (b). 

TTierefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355(e))  and  under 
authority  delegated  to  the  Director, 
Center  for  Drug  Evaluation  and  Research 
(21  CFR  5.105(a)),  approval  of  the  NDA 
20-720,  and  all  amendments  and 
supplements  thereto,  is  withdrawn. 
Distribution  of  this  product  in  interstate 
commerce  without  an  approved 
application  is  illegal  and  subject  to 
regulatory  action  (see  sections  505(a) 
and  301(d)  of  the  act  (21  U.S.C.  355(a) 
and  331(d)). 

Eteted:  December  16,  2002. 
Jane  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 
fleseorc/i. 
[FR  Doc.  03^93  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  4160-01-3 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Establishment  of  Medical  Device  User 
Fee  Rates  for  Fiscal  Year  2003  and 
Interim  Procedures;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  November  21,  2002  (67  FR 
70228).  The  document  announced  the 
rates  and  interim  procedures  for 
medical  device  user  fees  for  fiscal  year 
(FY)  2003.  The  document  was 
inadvertently  published  with  confusing 
language  regarding  the  fee  that  must  be 
paid  by  a  small  business  that  submits  a 
510{k)  premarket  notification  for  FDA 
review  during  FY  2003.  The  document 
intended  to  state  that  all  510(k)s 
submitted  for  FDA  review  during  FY 
2003  are  subject  to  a  standard  fee  of 
$2,187,  and  that  all  submitters  who  are 
subject  to  a  fee,  including  a  small 
business,  are  required  to  pay  this  fee. 
This  document  corrects  that  error. 
ADDRESSES:  Persons  with  access  to  the 
Internet  may  obtain  further  information 
on  the  Medical  Device  User  Fee  and 
Modernization  Act  of  2002  at  http:// 
www.fda.gov/cdrh/mdufina  or  http:// 
www.fda.gov/cber/mdufma/ 
mdufma.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Claunts,  Office  of  Management 
and  Systems  (HFA-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827^427. 
SUPPLEMENTARY  INFORMATION:  hi  FR  Doc. 
02-29572,  appearing  on  page  70228  in 
the  Federal  Register  of  Thursday, 
November  21,  2002.  the  following 
corrections  are  made: 

1.  On  page  70228.  in  the  third 
column,  under  "HI.  Fee  Calculations  for 
FY  2003."  the  fourth  sentence  is 
corrected  to  read  "Table  1  of  this 
document  summarizes  the  types  of 
applications  that  are  subject  to  a  fee,  the 
full  fee  amount  expressed  as  a  percent 
of  the  fee  for  a  PMA,  the  full  (standard) 
fee  for  FY  2003,  and  the  fee  that  may  be 
paid  by  a  qualified  small  business." 

2.  On  page  70229,  in  the  second 
column,  the  first  full  sentence  is 
corrected  to  read  "For  premarket     • 
notification  submissions,  a  small 
business  will  pay  the  full  (standard)  fee 
of  $2,187." 

3.  On  page  70229,  in  table  1,  in  the 
third  column,  in  the  last  row,  "2,187" 
is  corrected  to  read  "2,1871". 


4.  On  page  70229,  under  table  1,  add 
the  following  footnote  to  read  as 
follows:  "^A  small  business  will  pay  the 
full  (standard)  fee  of  $2,187  for  a 
premarket  notification  submitted  to 
FDA  during  FY  2003.  A  small  business 
fee,  set  at  80  percent  of  the  standard 
510(k)  fee,  will  be  available  beginning 
FY  2004." 

Dated:  lanuary  6.  2003. 
Margaret  M.  Dotzei, 

Assistant  Commissioner  for  Policy. 
(FR  Doc.  03-494  Filed  1-9-03;  8:45  ami 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti      - 

Submission  for  0MB  Review; 
Comment  Request;  NIH  Intramural 
Research  Training  Award,  Program 
Application 

SUMMARY:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Director,  the  National  Institutes  of 
Health  (NIH)  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  Friday,  October  4,  2002. 
page  62253  and  allowed  60  days  for 
public  comment.  No  public  comments 
were  received.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  theTespondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995,  unless  it  displays  a 
currently  valid  OMB  control  number. 

Proposed  Collection 

Title:  NIH  Intramural  Research 
Training  Award,  Program  Application; 
Type  of  Information  Collection  Request: 
Revision  of  OMB  No.  0925-0299; 
Expiration  date  03/31/2003;  Need  and 
Use  of  Information  Collection:  The 
proposed  information  collection  activity 
is  for  the  purpose  of  collecting  data 
related  to  the  availability  of  Training 
Fellowships  under  the  NIH  Intramural 
Research  Training  Award  Program.  This 
information  must  be  submitted  in  order 
to  receive  due  consideration  for  an 
award  and  will  be  used  to  determine  the 
eligibility  and  quality  of  potential 
awardees.  Frequency  of  Response:  On 
occasion.  Affected  Public:  Individuals 
seeking  Intramural  Training  award 
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opportunities.  Type  of  Respondents: 
Postdoctoral,  Predoctoral.  Post- 


baccalaureate,  Technical,  and  Student 
IRTA  applicants. 


There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 


Type  of  respondent 

Estimated 
numt)er  for  re- 
spondents 

Estimated 

number  of 

responses  per 

respondent 

Average 
burden  hours 
per  response 

Estimated  total 

annual  burden 

hours 

requested 

Posfdoctoral  IRTA 

1,375 

306 

793 

83 

3,800 

15.188 

1.00 
1.00 
1.00 
1.00 
•     1.00 
1.00 

1.00 
1.00 
1.00 
1.00 
1.00 
0.33 

1  375 

Predoctoral 

Postbaccalaureate  

Technical  IRTA 

306 

793 

83 

Student  IRTA  

3800 

References  for  all  IRTA  categories  

5,012 

Total 

21,545 

1.00 

0.5276862 

11,369 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Ways  to  enhance  the  quality,  utility, 
and  the  clarity  of  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instrimients,  contact:  Edie 
Bishop,  Personnel  Management 
Specialist,  Office  of  Human  Resources, 
OD,  NIH,  Building  31,  Room  B3C07,  31 
Center  Drive  MSC.  2203,  Bethesda,  MD, 
20892-2203,  or  call  non-toll-free 
number  (301)  496-1443,  or  E-mail  your 
request,  including  your  address  to: 
Bishope@od.nih  .gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  30- 
days  of  the  date  of  this  publication. 


Dated:  January  3.  2003. 
Frederick  C.  Walker, ' 

Acting  Director,  Office  of  Human  Resources. 
(FR  Doc.  03-439  Filed  1-9-03;  8:45-ani] 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Inbtilute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  January  28-30.  2003. 

Time:  January  28,  2003,  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue.  ^4W..  Washington.  DC 
20007. 

Time:  January  29,  2003.  8:30  a.m;  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Time:  January  30,  2003.  8:30  a.m.  to  1  p.m. 
Agenda:  To  review  and  evaluate  grant . 
applications. 


Place:  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue.  NW.  Washington,  DC 
20007. 

Contact  Person:  Nancy  B.  Saunders.  PhD., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  NIAID,  NIH.  Scientific 
Review  Program.  Room  2217.  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616.  301^96-2550,  nsl20v@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Resejirch;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  3,  2003. 
Anna  Snouffer. 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  03^40  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  4140-O1-«a 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/ or  contract  proposals  and  the 
discussions  could  disclose  confidential 


Federal  Register /Vol.  68,  No.  7 /Friday,  January  10,  2003 /Notices 


1471 


trade  secrets  or  commercial  property 
such  as  patenta^e  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism. 

Date:  February  5-6,  2003. 

Closed:  February  5,  2003,  5:30'p.ni.  to  7:30 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Closed:  February  6,  2003.  8:30  a.m.  to  9:30 
a.m. 

Agenda:  To  review  and  evaluate  the  Boeird 
of  Scientific  Counselors'  Report. 

Place:  National  Institutes  of  Health,    - 
Natcher  Building,  45  Center  Drive, 
Conference  Room  E1-E2,  Bethesda,  MD 
20892. 

Open:  February  6,  2003,  9:30  a.m.  to  3:30 
p.m. 

Agenda:  Program  documents. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive, 
Conference  Room  E1-E2,  Bethesda,  MD 
20892. 

Contact  Person:  Kenneth  R.  Warren,  Phd, 
Director,  Office  of  Scientific  Affairs,  National 
Institute  on  Alcohol  Abuse,  and  Alcoholism, 
National  Institutes  of  Health,  Willco 
Building,  Suite  409,  6000  Executive 
Boulevard,  Bethesda,  MD  20892-7003,  (301) 
443-4375,  kwarren@niaaa.nih.gov. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  silk.nih.gov/ 
silk/niaaal/about/roster.htm,  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  January  3,  2003. 
Anna  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03^41  Filed  1-9-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  wUl  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.  > 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personall  privacy. 

Name  of  Committee:  National  Institute.of 
Mental  Health  Special  Emphasis  Panel, 
ACISR  &  DCISR  Center-Adult. 

Date:  February  7,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Henry  J.  Haigler,  Phd, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6150,  MSC  9608. 
Bethesda,  MD  20892-9608,  (301)  443-7216, 
hhaigler@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  EmphasisTanel, 
ACISR  and  DQSR  Centers  for  Child 
Research. 

Date:  February  10,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Henry  J.  Haigler,  PHD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  national  Institute  of 
Mental  Health,  MIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6150,  MSC  9608. 
Bethesda.  MD  20892-9608.  (301)  443-7216, 
hhaigler@mait.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Services  Research  Review  Committee. 

Date:  February  12-13,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agendo;  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel,  1615  Rhode 
,  Island  Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  Martha  Ann  Carey,  PHD, 
RN,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities.  National 
Institute  of  Mental  Health,  NW, 
Neuroscience  Center,  6001  Executive  Blvd., 
Room  6151,  MSC  9608.  Bethesda,  MD  20892- 
9608,  (301)  443-1606,  mcarey@mail.nih.gov. 

[FR  Doc.  03-442  Filed  1-9-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Aging. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c}{4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Aging. 

Date:  February  4-5,  2003. 

Closed:  February  4,  2003,  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  9000  Rockville  Pike,  Conference 
Room  6.  Bethesda,  MD  20892. 

Open:  February  5,  2003,  8  a.m.  to  12:15 
p.m. 

Agenda:  Call  to  Order,  Task  Force  on 
Minority  Aging  Research  Report,  and  other 
presentations.  « 

Plnqe:  National  Institutes  of  Health, 
Building  31,  9000  Rockville  Pike,  Conference 
Room  6.  Bethesda.  MD  20892. 

Closed:  February  5,  2003,  12:15  p.m.  to  3 
p.m. 

Agenda:  To  review  and  evaluate  program 
documents. 

Place:  National  Institutes  of  Health, 
Building  31.  9000  Rockville  Pike.  Conference 
Room  6.  Bethesda.  MD  20892. 

Contact  Person:  Miriam  F.  Kelty,  PhD, 
Director.  Office  of  Extramural  Affairs, 
National  Institute  on  Aging,  National 
Institutes  of  Health,  7201  Wisconsin  Avenue, 
Suite  2C218,  Bethesda,  MD  20892,  (301)  496- 
9322. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 
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Information  is  also  available  on  the 
Institute's/Center's  home  page:  www.nih.gov/ 
nia/naca/,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  January  3,  2003. 
Anna  SnoufTer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-443  Filed  1-9-03;  8:45  am] 

BtLUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health  National 
Institute  on  Aging>Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Cognitive 
Decline  with  Aging. 

Date:  January  29-30,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Plaza  Hotel,  815  Main 
Street,  Ft.  Worth,  TX. 

Contact  Person:  Louise  L.  Hsu,  PhD,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  (301j  496-7705. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Role  of 
Insulin  Pathways  in  Aging. 

ZJofe;  February  10-11,  2003. 

Time:  7  p.m.  to  10  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  Sheraton  Riverwalk 
North,  110  Lexington  Avenue,  San  Antonio, 
TX  78205. 

Contact  Person:  James  P.  Harwood,  PhD, 
Deputy  Chief,  Scientific  Review  Office, 
Gateway  Building  2C212,  7201  Wisconsin 
Avenue,  Bethesda.  MD  20814,  (301)  496- 
9666,  harwoodj@mail.nih.gov. 


Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Immunology 
of  Aged  T  Cells. 

Date:  February  17-18,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Empress  Hotel,  7766  Fay  Avenue,  La 
Jolla,  CA  92037. 

Contact  Person:  James  P.  Harwood,  PhD, 
Deputy  Chief,  Scientific  Review  Office, 
Gateway  Building  2C212,  7201  Wisconsin 
Avenue,  Bethesda,  MD  20814,  (301)  496- 
9666.  harwoodj@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  January  3,  2003. 
Anna  SnoufTer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-444  Filed  1-9-03;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section  , 

3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Proiect:  Evaluation  of  the 
Project  Rehabilitation  and  Restitution 
Program 

— New — The  Rehabilitation  and 
Restitution  initiative  of  SAMHSA's 
Center  for  Substance  Abuse  Treatment 
seeks  to  reduce  recidivism  and 


increase  psychosocial  functioning  and 
pro-social  lifestyle  among  substance 
abusing  state  correctional  prisoners. 
Hypotheses  of  the  study  are  that 
providing  intensive,  long-term  case 
'management  services  will  facilitate  a 
pro-social  lifestyle  leading  to  higher 
rates  of  sealing  or  expunging  of 
criminal  records  and  that  the  prospect 
of  stigma  reduction  provided  by  a 
sealed  criminal  record  will  motivate 
offenders  to  remain  crime  and  drug 
free  for  a  least  three  years  after 
completing  judicial  supervision. 

The  project  consists  of  (1)  providing 
technical  assistance  to  develop  and 
implement  intensive  case  management 
services,  and  (2)  an  evaluation  of  the 
effectiveness  of  the  intensive  case 
management  services  in  increasing  the 
number  of  people  eligible  to  have  their 
records  sealed.  The  study  is  confined  to 
jurisdictions  with  statutes  permitting 
records  to  be  sealed.  Two  counties  in 
Ohio  involving  an  urban  setting 
(Cuyahoga  county  which  includes  the 
city  of  Cleveland)  and  a  rural  setting 
(Clermont  county  adjacent  to  Kentucky) 
were  selected  based  on  responses  to  an 
RFA.  Subjects  in  each  county  will  be 
drawn  from  referrals  by  parole  and 
probation  to  Treatment  Accountability 
for  Safer  Communities  (TASC)  case 
management  programs  in  the  two 
counties. 

The  target  population  consists  of 
individuals  entering  parole  or  probation 
who  are  first  time  nonviolent  felons 
with  a  history  of  substance  abuse  and 
are  eligible  to  have  their  records  sealed. 
Technical  assistance  to  participating 
counties  will  be  provided  to  (1)  develop, 
an  intensive  case  management  treatment 
model  designed  to  increase  the 
proportion  of  offenders  eligible  to  have 
records  sealed,  and  (2)  involve  the 
various  stake  holders,  such  as  case 
managers,  parole  officers,  district 
attorney's  office,  public  defender,  and 
judges  in  the  implementation  of  the  case 
management  model.  A  formative 
evaluation  will  provide  feedback  on  the 
implementation  of  the  program.  A 
systems  evaluation  will  examine  the 
number  of  services  offered  to  the  felons, 
and  changes  in  attitudes  towards  sealing 
records  on  the  part  of  critical 
stakeholders,  such  as  district  attorney 
offices,  judges  and  service  providers.  An 
outcomes  evaluation  will  examine  the 
effect  of  the  intensive  case  management 
model  on  the  eligibility  to  have  records 
sealed,  social,  psychological  and  health 
status,  HIV  risk  behavior,  and  the  actual 
proportion  of  subjects  who  have  their 
records  sealed. 

The  experimental  study  consists  of 
two  groups  of  randomly  assigned 
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subjects.  An  intent-to-treat  group  is 
scheduled  to  receive  intensive  case 
management  consisting  of  an  intensive 
TASC  case  management  model  during 
the  one-year  period  of  supervision 
followed  by  an  additional  three  years  of 
less  intensive  case  management 
services.  A  control  group  will  receive 
treatment  as  usual,  consisting  of  the 
TASC  case  management  model  now  in 
place.  The  evaluation  procedures  will 
consist  of  a  baseline  interview  and 
follow-up  interviews  over  a  4-year 
period  that  tracks  outcomes  to  the  point 
at  which  subjects  are  eligible  for  sealing 
of  records.  Follow-up  interviews  and 
file  studies  will  test  for  a  wide  array  of 
possible  effects,  including  recidivism. 


employment,  education,  drug  use, 
fainily  relationships,  support  of 
children,  mental  and  physical  health, 
HIV/ AIDS  risk  factors,  assumption  of 
personal  responsibility  and  life 
adjustment  factors. 

The  evaluation  will  involve  880 
projected  participants  over  a  four-year 
period.  Evaluation  interviews  will  take 
place  at  baseline,  6  months,  12  months, 
and  42  months.  Each  interview  will  last 
IV2  to  2  hours  depending  on  the 
memory  and  speed  of  the  respondents. 
The  interview  goal  is  a  minimiun  80% 
completion  rate.  Interview  data  will  be 
supplemented  by  a  file  study  of  arrest 
records  and  the  number  of  criminal 
records  expunged.  Additionally,  two 


focus  groups  of  clients  in  the  intent  to 
treat  group  will  be  conducted  in  each 
county  at  3,  6, 12, 18,  24,  and  30  months 
to  provide  feedback  on  client 
perceptions  of  the  case  management 
programs.  One  group  at  each  site  will 
consist  of  clients  in  compliance  with  the 
program  and  one  group  will  consist  of 
clients  not  in  compliance.  Groups  will 
consist  of  8  to  10  participants  chosen  at 
random  from  the  compliant  and 
noncompliant  clients.  Additional  file 
study  data  will  be  gathered  on  the 
number  of  case  management  sessions 
and  the  number  and  frequency  of  other 
interventions  in  the  intent-to-treat  and 
control  groups. 


Data  collection 


Baseline  Inten/iew 

Follow-up  Battery:  6-,  12-,  &  42-month  

Client  Focus  Groups;  3-,  6-,  12-,  18-,  24-  &  30-montfi  

File  Data  Collection  (Staff  Time)  MCSIS,  Ohio  DRC,  TASC  

Quality  Assurance  (Treatment  Program  Staff)  Multimodality  Quality  Assur- 
ance (MQA)  

Stake  Holders. 

Workshops/meetings  evaluation  form 

Attitudes  Towards  Sealing  Records 

Stakeholders  Focus  Group 

Total  Burden 

4- Year  Annual  Average  


Number  of 
respondents 


880 

880 

120 

3 

6 

18 
18 
12 


925 


925 


Responses/ 
respondent 


10 
3 
1 


Hours  per 
response 


1.37 
1.85 
,1.5P 
2.00 

.75 

.08 

.08 

1.50 


Total  hr. 
burden 


1,206 

4,884 

180 

18 


14 

4 

18 


6.329 


1,582 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  6,  2003. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
IFR  Doc.  03-490  Filed  I'-O-KJS;  8:45  am] 
BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 
0MB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 


Evaluation  of  Mentoring  and  Family 
Strengthening  Youth  Substance  Abuse 
Prevention  Initiatives — New — The  basis 
for  the  current  cross-site  evaluation 
originates  fi-om  two  previous  efforts 
funded  by  SAMHSA's  Center  for 
Substance  Abuse  Prevention  (CSAP) 
aimed  at  providing  prevention  services 
for  high-risk  youth:  (1)  Project  Youth 
Connect — Mentoring  and  (2)  Parent  and 
Family  Strengthening.  The  Project 
Youth  Connect  Program,  funded  in 
1998,  was  designed  to  determine  the 
effectiveness  of  a  paid  mentor/advocate 
model  in  improving  life  achievement 
outcomes  for  youth  9  to  15  years  of  age 
and  their  families.  The  Parent/Family 
Strengthening  Program  was  designed  to 
present  science-based  program  models 
that  would  be  selected  for 
implementation  within  local 
communities.  Funding  for  the  parent/ 
family  strengthening  program  was 
distributed  in  two  cohorts,  with  Cohort 

1  receiving  funding  in  1998  and  Cohort 

2  receiving  funding  in  1999.  Both 
cohorts  were  funded  for  a  period  of  24 
months  to  address  the  gap  between 
effective  family-based  prevention 
interventions  and  their  availability  in 
States,  communities  and  other 
organizations. 


The  goal  of  the  current  cross-site 
evaluation  seeks  to  build  upon  these 
previous  efforts  by  evaluating  the 
impact  of  a  three-year  Mentoring  and 
Family  Strengthening  prevention 
program  targeting  high-risk  youth  and 
their  caregivers  on  reducing  risk  factors 
related  to,  and  enhancing  protective 
factors  against,  substance  abuse.  Seven 
mentoring  and  nine  family 
strengthening  study  sites  were  funded 
by  SAMHSA/CSAP  as  of  September 
2001  to  participate  in  this  cross-site 
study.  The  primary  objectives  of  the 
cross-site  evaluation  are  to:  (1)  Assess 
the  process  of  implementing  program 
models  with  diverse  target  groups,  (2) 
measure  the  effectiveness  of  specified 
intervention  strategies  such  as  cultural 
enrichment  activities,  educational  and 
vocational  resources,  or  computer-based 
curricula,  and  (3)  determine  the  success 
of  the  Mentoring  and  Family 
Strengthening  Programs  in  delaying, 
preventing,  and/or  reducing  the  use  of 
alcohol,  tobacco,  and  other  drugs 
(ATOD)  junong  youth  and  caregivers  at 
risk  for  such  behaviors.  Conducting  this 
evaluation  will  assist  SAMHSA/CSAP 
in  promoting  and  disseminating 
optimally  effective  prevention 
programs. 
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The  CSAP  GPRA  Adult  and  Youth 
questionnaires,  which  have  been 
approved  by  OMB  (OMB  No.  0930- 
0208)  for  use  in  all  CSAP  prevention 
services  programs,  will  be  used  to 
measure  ATOD  use  and  risk  factors 
associated  with  ATOD  abuse  among 
program  participants  and  comparison 
subjects.  Scales  from  the  CSAP  Core 
Measures  list  (OMB  No.  0930-0230)  and 
the  CSAP  National  Youth  Survey  (OMB 
No.  0930-0178)  will  be  used  to  measuure 
other  important  risk  and  protective 
factors.  The  cross-site  instrument 
(containing  CSAP  GPRA,  scales  from  the 
CSAP  Core  Measures  list,  and  scales 
from  the  CSAP  National  Youth  Survey) 
is  augmented  with  additional  scales  in 
order  to  measure  other  important  risk 
factors  such  as  family  conflict  and 
parental  stress.  Protective  factors  that 
serve  to  guard  against  ATOD  abuse 
include  educational  aspirations,  school 
connectedness,  and  family  cohesion. 
Data  will  also  be  gathered  from  program 


reports  using  a  "dosage  form"  that  will 
docmnent  services  provided  to  youth 
and  their  adult  caregivers. 

The  evaluation  data  will  be  collected 
through  self-report  questionnaires 
administered  to  program  and 
comparison  youth  and  adults,  and  to 
Mentors  at  the  Mentoring  Study  Sites. 
Each  youth  and  adult  in  the 
intervention  and  comparison  group  will 
complete  questioimaires  at  three 
different  times:  (1)  Baseline,  (2)  program 
exit  and  (3)  6-month  follow  up.  Each 
Mentor  will  complete  a  background 
information  form  at  baseline;  mentees 
will  complete  a  questionnaire  about 
their  mentor  at  program  exit  and  at  6- 
month  follow  up.  The  dosage  form  will 
be  completed  by  Mentors  and  Family 
Strengthening  program  staff  on  a  weekly 
basis  for  program  youth  and  adults. 

Sample  size,  respondent  burden,  and 
intrusiveness  have  been  minimized  to 
be  consistent  with  the  cross-site 
evaluation  objectives.  Procedures  are 


employed  to  safeguard  the  privacy  and 
confidentiality  of  participants.  Every 
effort  has  been  made  to  coordinate 
cross-site  data  collection  with  local  data 
collection  efforts  in  order  to  minimize 
respondent  burden.  Pilot  tests  assisted 
in  controlling  burden  and  ensuring  the 
user-relevance  of  questions. 

Evaluation  results  will  have 
significant  implications  for  the 
substance  abuse  prevention  field,  the 
allocation  of  grant  funds,  and  evaluation 
activities  conducted  by  multiple 
Federal,  state,  and  local  government 
agencies.  Results  will  be  used  to 
develop  federal  policy  in  support  of 
SAMHSA/CSAP  program  initiatives, 
inform  the  public  of  lessons  learned  and 
findings,  improve  existing  programs, 
and  promote  replication  and 
dissemination  of  effective  prevention 
strategies. 

The  following  table  shows  the 
estimated  annualized  burden  for  data 
collection. 


Response  type 


Number  of 
respondents 


Responses/ 
respondent 


Average 

burden/ 

response 

(hrs.) 


Total  burden 
hours 


"Youth  (intervention  and  comparison)  

'Adult  Family  Strengthening  (intervention  and  comparison) 

"Adult  Mentoring 

Mentor  Information  Form  

Mentee  Measure  Form  » 

Weekly  Dosage  Form — Family  Strengthening  Staff 

Weekly  Dosage  Form — paid  mentors 

Weekly  Dosage  Form — ^volunteer  mentors 


2,500 


.250 
,250 
121 
692 
46 
21 
100 


3 

3' 

3 

1 

2 

4,000 

18,900 

200 


.50 

.50 

.667 

.167 

.250 

.083 

.083 

.083 


.3,750 

1,875 

2,501 

20 

346 

15,272 

32.943 

1,660 


Total 


5.167 


58.367 


3-Yr.  Average  Annual 


1.722 


19,456 


•Average  response  burden  does  not  include  the  20  minutes  for  completing  the  CSAP  GPRA  Tooi  (OMB  No.  0930-0208)  or  10  minutes  for 
completing  questions  that  are  part  of  the  Core  Measures  (OMB  No.  0930-0230)  for  the  Youth  Questionnaires  and  the  Adult  Family  Strength- 
ening Questionnaire. 

"The  Adult  Mentoring  Questionnaire  does  not  include  CSAP  GPRA  Tool. 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Herron  Eydt,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  January  2.  2003. . 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
(FR  Doc.  03-489  Filed  1-9-03:  8:45  am) 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-02] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  January  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 


DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additioneil  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 
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Dated :  January  3 ,  2003 .  | 

Mark  R.  Johnston. 

Deputy  Director,  Office  of  Special  Needs 

Assistance  Programs. 

[FR  Doc.  03-358  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  4210-29-M  ~ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Draft  Environmental  Impact  Statement 
for  the  Jamul  Indian  Village  101  Acre 
Fee-to-Trust  Transfer  and  Casino 
Project,  San  Diego  County,  CA 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice. 

summary:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA), 
in  cooperation  with  the  Jamul  Indian 
Village  and  the  National  Indian  Gaming 
Commission  (NIGC),  intends  to  file  a 
draft  Environmental  Impact  Statement 
(DEIS)  with  the  U.S.  Environmental 
Protection  Agency  for  the  proposed 
approval  of  a  101 -acre  fee-to-trust 
transfer,  a  gaming  management  contract 
and  the  construction  of  associated 
casino  and  support  facilities.  Details  on 
the  proposed  action,  location  emd  areas 
of  environmental  concern  addressed  in 
the  DEIS  are  provided  in  the 
SUPPLEMENTARY  INFORMATION  section. 
This  notice  also  aimounces  a  public 
hearing  to  receive  comments  on  the 
DEIS. 

DATES:  Written  comments  on  the  DEIS 
must  arrive  by  March  2,  2003.  The 
public  hearing  will  be  held  on  February 
6,  2003.  from  6  p.m.  to  10  p.m.,  or  until 
the  last  public  comment  is  received. 
ADDRESSES:  You  may  mail  or  hand  carry 
written  conmients  to  Ronald  Jaeger, 
Regional  Director,  Bureau  of  Indian 
Affairs,  Pacific  Regional  Office.  2800 
Cottage  Way,  Sacramento.  California 
95825-1846.  Please  include  your  name, 
return  address  and  the  caption,  "DEIS 
Comments,  Jamul  Indian  Village  101 
Acre  Fee-to-Trust  and  Casino  Project, 
San  Diego  County,  California,"  on  the 
first  page  of  your  written  comments. 

The  public  hearing  will  be  at  the  El 
Cajon  Community  Center,  195  East 
Douglas,  El  Cajon,  California  92020. 
This  meeting  will  be  co-hosted  by  the 
BIA  and  Jamul  Indian  Village. 

To  obtain  a  copy  of  the  DEIS,  please 
write  or  call  William  Allan, 
Environmental  Protection  Specialist, 
Pacific  Region,  Bureau  of  Indian  Affairs, 
2800  Cottage  Way,  Sacramento, 
California  95825-1846,  telephone  (916) 
978-6043.  Copies  of  the  DEIS  are  also 
available  for  review  at  the  Jamul  Indian 


Village  Tribal  Administration  Office, 
14191  Highway  94,  Jamul,  California 
91935,  and  at  (he  following  two  public 
libraries:  San  Diego  County  Libniry — El 
Cajon  Branch,  201  East  Douglas  Avenue, 
El  Cajon,  California  92020;  and  San 
Diego  County  Library — Fletcher  Hills 
Branch,  576  Garfield  Avenue,  El  Cajon, 
California  92020. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Allan,  (916)  978-6043. 
SUPPLEMENTARY  INFORMATION:  The  Jamul 
Indian  Village  is  located  in  eastern  San 
Diego  County,  California,  approximately 
one  mile  south  of  the  community  of 
Jamul.  The  project  area  is  bordered  by 
Melody  Road  to  the  north,  vacant  and 
residentially  developed  land  to  the 
west,  vacant  land  to  the  south  and  State 
Route  94  to  the  east.  State  Route  94 
provides  direct  access  to  downtown  San 
Diego,  approximately  20  miles  to  the 
west,  where  it  intersects  with  Interstate 
5. 

The  Jamul  Indian  Village  proposes 
that  101  acres  of  land  be  taken  into  trust 
and  that  a  casino,  parking,  hotel  and 
other  facilities  supporting  the  casino  be 
constructed  on  the  existing  Jamul  Indian 
Village  site  and  the  101-acre  trust 
acquisition.  The  gaming  facility  will  be 
managed  by  Lakes  Kean  Argovitz 
Resorts-California,  LLC,  (LKAR-CA)  on 
behalf  of  the  Tribal  Government, 
pursuant  to  the  terms  of  the 
management  agreement  between  the 
Tribal  Government  and  LKAR-CA.  The 
BIA  serves  as  the  Lead  Agency  for 
National  Enviroimiental  Policy  Act 
(NEPA)  compliance,  with  the  NIGC, 
which  is  responsible  for  approval  of  the 
gaming  management  contract,  acting  as 
a  Cooperating  Agency. 

Alternatives  to  the  proposed  project 
that  are  considered  in  the  DEIS  include: 
(1)  Trust  acquisition  and  casino  and 
hotel  construction  (the  proposed 
action);  (2)  trust  acquisition,  casino  and 
retail  development;  (3)  trust  acquisition 
and  retail  development;  (4)  trust 
acquisition,  hotel/casino  north  of 
Melody  Road;  and  (5)  no  action. 

Environmental  issues  addressed  in 
the  DEIS  include  land  and  water 
resources,  air  quality,  biological 
resources,  cultural  resoiut;es, 
socioeconomic  conditions,  resource  use 
patterns,  public  services,  environmental 
justice,  growth  inducing  effects,  and 
cumulative  impacts. 

Public  Comment  Solicitation 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  BIA 
mailing  address  shown  in  the 
ADDRESSES  section,  during  regular      ' 
business  hours,  9  a.m.  to  4  p.m., 


Monday  through  Friday,  excfept 
holidays.  Individual  respondents-may 
request  confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
imder  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  the  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as . 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  part  1500 
throughl508)  implementing  the 
procedural  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4371  et  seq.),  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 

Dated:  January  2,  2003. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  03-517  Filed  1-9-03:  8:45  am] 

BILUNG  CODE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Management 
[NV-050-03-1 430-ER] 

Notice  of  Intent  To  Prepare  a 
Supplemental  Environmental  Impact 
Statement  for  the  Flood  Control  Master 
Plan,  Clark  County  Regional  Flood 
Control  District 

agency:  Bureau  of  Land  Management. 
Las  Vegas  Field  Office. 
COOPERATING  AGENCY:  U.S.  Army  Corps 
of  Engineers,  Sacramento  District. 
ACTION:  Notice  of  intent  to  prepare  a 
supplemental  Environmental  Impact 
Statement  (SEIS)  for  the  Flood  ControJ 
Master  Plan,  Clark  Countv  Regional 
Flood  Control  District  (CCRFCD). 


SUMMARY:  This  document  provides 
notice  that  the  BLM  intends  to  prepare 
an  SEIS  of  the  Final  Environmental 
Impact  Statement  for  the  Flood  Control 
Master  Plan,  Cl^k  County  Regional 
Flood  Control  District,  approved  on 
June  4,  1991,  by  record  of  decision.  The 
project  area  is  located  in  Clark  Coimty, 
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Nevada,  hydrographic  basins  212  and 
167.  This  activity  encompasses  private 
and  public  lands  within  the  Las  Vegas 
Valley  and  Boulder  City,  Nevada.  The 
SEIS  will  fulfill  the  needs  and 
obligations  set  forth  by  the  National 
Environmental  Policy  Act  (NEPA),  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA),  and  BLM  management 
policies.  The  BLM  will  work 
collaboratively  with  the  U.S.  Army 
Corps  of  Engineers  (USACE), 
Sacramento  District  and  interested 
parties  to  identify  any  local  concerns. 
The  public  scoping  process  will  help 
identify  issues  and  concerns  including 
an  evaluation  of  the  existing  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Flood  Control  Master  Plan  in  the 
context  of  the  needs  and  interests  of  the 
public. 

DATES:  This  notice  initiates  the  public 
scoping  process.  Comments  and 
concerns  on  issues  can  be  submitted  in 
writing  to  the  address  listed  below  and 
will  be  accepted  throughout  the  30-day 
scoping  period.  All  public  meetings  will 
be  announced  through  the  local  news 
media,  newsletters,  and  the  BLM  web 
site  at  wvsrw.blm.nv.gov  at  least  15  days 
prior  to  the  event.  The  minutes  and  list 
of  attendees  for  each  meeting  will  be 
available  to  the  public  and  open  for  30 
days  to  any  participant  who  wishes  to 
clarify  the  views  they  expressed. 

Public  Participation:  Public  meetings 
will  be  held  throughout  the  SEIS 
scoping  and  preparation  period.  Public 
scoping  meetings  will  be  held  from  6- 
8  p.m.  Pacific  standard  time  on  January 
22,  2003.  at  the  CCRFCD,  RTC  Building, 
Room  108,  600  S.  Grand  Central 
Parkway,  Las  Vegas,  Nevada  89106;  and 
on  January  23,  2003,  from  6-8  p.m. 
Pacific  standard  time  at  the  Henderson 
Convention  Center  and  Visitors  Bureau, 
200  Water  Street,  Henderson,  Nevada  . 
89015.  Early  participation  is  encouraged 
and  will  provide  guidance  and 
suggestions  for  the  future  management 
of  flood  control  facilities  within  the  Las 
Vegas  Valley.  In  addition  to  the  ongoing 
public  participation  process,  formal 
opportunities  for  public  participation 
will  be  provided  upon  publication  of 
the  BLM  draft  SEIS. 

ADDRESSES:  Written  conmients  should 
be  sent  to  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4701  North  Torrey  Pines  Drive,  Las 
Vegas,  Nevada  89130-2301;  Fax  (702) 
515-5023.  Documents  pertinent  to  this 
proposal  may  be  examined  at  the  Las 
Vegas  Field  Office  or  the  CCRFCD.  The 
CCRFCD  is  located  at  600  S.  Grand 
Parkway,  Suite  300,  Las  Vegas,  NV 
89106-^511. 


Comments,  including  names  emd 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  Las 
Vegas  Field  Office  during  regular 
business  hoiu-s  (7:30  a.m.  through  4:15 
p.m.),  Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  SEIS.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  frt)m  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and/or  to  have  your 
name  added  to  our  mailing  list,  contact 
Jeffrey  Steinmetz,  BLM,  Las  Vegas  Field 
Office,  Telephone  (702)  515-5097;  e- 
mail  jsteinme@blm.gov,  or  Anna 
Wharton,  at  (702)  515-5095:  e-mail 
a  wharton@blm  .gov. 

SUPPLEMENTARY  INFORMATION:  The 
changing  needs  and  interests  of  the 
public  and  the  growth  within  the  Las 
Vegas  Valley  necessitates  a  revision  to 
the  Flood  Control  Master  Plan  FEIS 
published  in  1991  for  the  Las  Vegas 
Field  Office  and  CCRFCD.  Preliminary 
issues  and  management  concerns  have 
been  identified  by  BLM  and  CCRFCD 
personnel,  their  consultant,  and  other 
agencies.  They  represent  the  BLM's 
knowledge  to  date  on  the  existing  issues 
and  concerns  with  current  management. 
The  major  issue  themes  that  will  be 
addressed  in  the  SEIS  include:  Impacts 
to  surface  water  hydrology  and  water 
quality;  protection  of  federally-listed 
species,  state-listed  species,  and  BLM 
sensitive  species;  minimizing  impacts  to 
air  quality;  minimizing  visibility 
impacts;  balancing  conflicting  and 
compatible  land  uses;  protection  of 
cultural  and  paleontological  resources; 
cumulative  impacts  of  the  project;  and 
the  creation  of  a  new  project-specific 
analysis  procedure  for  future  flood 
control  facilities. 

After  gathering  public  comments  on 
what  issues  the  SEIS  should  address, 
the  suggested  issues  will  be  placed  in 
one  of  three  categories: 

1.  Issues  to  be  resolved  in  the  SEIS; 

2.  Issues  resolved  through  policy  or 
administrative  action;  or 

3.  Issues  beyond  the  scope  of  the 
SEIS. 

Rationale  will  be  provided  in  the  SEIS 
for  each  issue  placed  in  category  two  or 


three.  In  addition  to  these  major  issues, 
a  number  of  management  questions  and 
concerns  will  be  addressed  in  the  SEIS. 
The  public  is  encouraged  to  help 
identify  these  questions  and  concerns 
during  the  scoping  phase.  An 
interdisciplinary  approach  will  be  used 
to  develop  the  SEIS  in  order  to  consider 
the  variety  of  resource  issues  and 
concerns  identified.  Disciplines 
involved  in  the  SEIS  process  will 
include  specialists  with  expertise  in 
soils,  minerals  and  geology;  hydrology; 
botany;  wildlife  and  fisheries; 
transportation;  visual  resources;  afr 
quality;  lands  and  realty;  outdoor 
recreation;  archaeology;  paleontology; 
and  sociology  and  economics. 

Mark  T.  Morse, 

Field  Manager. 

[FR  Doc.  03-594  Filed  1-9-03;  8:45  am) 

BIUJNG  CODE  4310-XC-P 


DEPARTMENT  OF  THE  iriTERIOR 

National  Park  Service 

Lake  Management  Plan/Final 
Environmental  Impact  Statement,  L^ke 
Mead  National  Recreation  Area 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  §  102{2)(C)  of  the 
National  Envfronmental  Policy  Act  of 
1969  (Pub.  L.  91-190,  as  amended),  and 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  part  1500-1508), 
the  National  Park  Service,  Department 
of  the  Interior,  has  prepared  a  Lake 
Management  Plan  and  Final 
Environmental  Impact  Statement 
identifying  and  evaluating  four 
alternatives  for  Lakes  Mead  and  Mohave 
within  Lake  Mead  National  Recreation 
Area.  The  foreseeable  potential  for 
environmental  impacts,  and  appropriate 
mitigation,  are  identified  and  assessed 
for  each  alternative.  When  approved, 
the  plan  is  intended  to  gu<de 
management  actions  during  the  next 
15-20  years. 

DATES:  Notice  of  an  approved  record  of 
decision  will  be  published  in  the 
Federal  Register  not  sooner  than  30 
days  after  the  final  document  has  been 
distributed. 

ADDRESSES:  Copies  of  the  Final 
Environmental  Impact  Statement/Lake 
Management  Plan  may  be  obtained  by 
writing  to  Superintendent,  Lake  Mead 
National  Recreation  Area,  601  Nevada 
Highway,  Boulder  City,  Nevada,  89005, 
or  it  may  be  viewed  on  the  Internet  at 
www.nps.gov/lame/planning. 
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FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Holland,  Management  Assistant,  Lake 
Mead  National  Recreation  Area,  601 
Nevada  Highway,  Boulder  City,  Nevada, 
89005.  e-mail:  Jim_Holland@nps.gov. 
Phone:  (702)  293-8986. 
SUPPLEMENTARY  INFORMATION:  The  Lake 
Mead  NRA  General  Management  Plan 
completed  in  1986  establishes  land 
based  management  zones  and  strategies 
for  meeting  those  goals.  Since  that  time, 
management  issues  have  surfaced  that 
have  not  been  adequately  addressed  or 
resolved  in  the  previous  planning 
efforts.  These  issues  relate  to  the 
increase  in  recreational  use  of  the  lakes, 
visitor  conflicts  and  safety,  potential 
impacts  on  park  resources  from  water- 
related  recreation  and  personal 
watercraft  use.  The  overall  objective  of 
this  lake  management  plan  is  to  improve 
the  management  of  Lakes  Mead  and 
Mohave,  while  providing  for  the  long- 
term  protection  of  park  resources  and 
allowing  a  range  of  recreational 
opportunities  to  support  visitor  needs. 

Proposal:  The  preferred  alternative 
has  been  modified  in  the  Lake 
Management  Plan/Final  Environmental 
Impact  Statement.  There  have  been 
modifications  made  to  the  lake  zoning 
and  carrying  capacity  sections  and  the 
uses  allowed  in  the  primitive  and 
semiprimitive  zones.  The  temporal 
zoning  in  Black  Canyon  and  the  boating 
in  proximity  sections  of  the  plan  have 
also  been  revised. 

The  Lake  Management  Plan 
(Alternative  C — Preferred)  would  allow 
for  a  slight  increase  in  boating  levels 
(5,055  boats  at  any  one  time).  Facility 
expansion  could  occur  at  Cottonwood 
Cove  on  Lake  Mohave  and  at  Callville 
Bay,  Echo  Bay,  Overton  Beach  and 
Temple  Bar  on  Lake  Mead.  Additional 
public  launch  facilities  could  be 
constructed  at  Eldorado  Canyon  along 
Lake  Mohave  and  at  Stewarts  Point  on 
Lake  Mead.  A  new  road  could  be 
constructed  to  provide  improved  access 
to  the  north  shore  of  the  Boulder  Basin 
on  Lake  Mead. 

The  park  waters  would  be  managed 
for  a  range  of  recreational  settings  from 
primitive  to  urban.  Five  percent  of  the 
park  waters  would  be  managed  for 
primitive  and  semiprimitive  settings, 
39%  for  rural  natural,  21%  for  urban 
natural  and  35%  as  urban  park.  The 
primitive  areas  would  be  managed  for 
non-motorized  use  but  would  allow 
electric  trolling  motors  and 
semiprimitive  areas  would  be  managed 
for  flat  wake  speed  or  with  a 
horsepower  restriction.  Personal 
watercraft  would  be  prohibited  from 
operating  in  primitive  and 
semiprimitive  settings  but  authorized  to 


operate  in  rural  natural,  urban  natural 
and  urban  park  settings. 

Black  Canyon  would  be  managed  for 
temporal  recreational  settings  with  two 
days  per  week  being  primitive  (no 
motors)  and  five  days  per  week  between 
Labor  Day  and  Memorial  Day  as 
semiprimitive.  In  Black  Canyon  where 
there  is  a  constant  rivQf  current,  the 
semiprimitive  zone  flat  wake  restriction 
is  replaced  with  an  engine  size 
restriction  of  65-horsepower  or  less. 
Between  Memorial  Day  and  Labor  Day, 
Black  Canyon  would  be  managed  as 
rural  natural  allowing  generally 
unrestricted  boating  access  five  days  per 
week  (due  to  the  narrow  canyon 
environment,  houseboats,  wake 
boarding  and  water  skiing  are 
prohibited). 

In  consultation  with  the  States  of 
Arizona  and  Nevada,  a  200-foot  flat 
wake  zone  would  be  established  around 
beaches  frequented  by  bathers,  boats  at 
the  shoreline  and  persons  in  the  water 
or  at  the  shoreline.  This  is  to  establish 
a  safe  shoreline  environment  for 
shoreline  users.  The  National  Park 
Service  will  work  with  the  respective 
states  to  develop  uniform  boating  laws 
on  Lakes  Mead  and  Mohave  and  pursue 
mandatory  boating  education  programs. 
Alcohol  consumption  while  operating  a 
boat  would  be  prohibited. 

Sanitation  and  public  education 
requirements  would  be  implemented 
and  a  clean-up  program  initiated.  Glass 
beverage  containers  and  styrofoam 
would  be  prohibited  within  the  park. 
Water  quality  would  be  enhanced  by 
requiring  all  boaters  camping  overnight 
to  possess  a  marine  head  or  portable 
toilet. 

The  Environmental  Protection  Agency 
regulation  requiring  the  marine  industry 
to  improve  the  efficiency  of  engines  by 
the  year  2006  would  be  accelerated  at 
Lake  Mead  NRA;  requiring  exclusive 
use  of  the  new  direct  injection  two- 
stroke  engines,  or  equivalent,  for 
motorized  vessels  starting  2012. 

This  alternative  was  identified  at  the 
enviroimientally  preferred  alternative  as 
it  best  meets  the  requirement  of  section 
101  of  the  National  Environmental 
Policy  Act.  It  would  help  provide  a 
wide  range  of  beneficial  uses  without 
degradation  and  would  improve  the 
safety  of  the  recreation  area.  This 
alternative  would  preserve  important 
aspects  of  our  natural  heritage  while 
providing  an  environment  that  supports 
diversity  and  a  variety  of  individual 
choices. 

Alternatives:  Alternative  A  maintains 
the  status  quo  Lake  Mead  NRA,  as 
described  in  chapter  3,  Affected 
Environment.  It  provides  a  baseline 
from  which  to  compare  other 


alternatives,  to  evaluate  the  magnitude 
of  proposed  changes,  and  to  measure  the 
environmental  effects  of  those  changes. 
Under  this  alternative,  management 
would  continue  to  follow  the  1986 
General  Management  Plan  zoning  and 
capacities.  By  taking  no  new 
management  actions  including  the 
promulgation  of  a  personal  watercraft 
rule,  this  alternative  results  in  a 
permanent  bah  of  personal  watercraft 
use. 

Alternative  B  would  cap  the  number 
of  boats  at  any  one  time  at  the  current 
level  (4,393  boats  at  any  one  time).  No 
facilities  would  be  expanded  and  no 
new  launch  ramps  would  be 
constructed.  Ten  percent  of  the  park 
waters  would  be  managed  for  primitive 
and  semi-primitive  settings.  Personal 
watercraft  would  be  authorized  to 
operate  in  the  rural  natural,  urban 
natural  and  urban  park  settings.  A  100- 
foot  flat  wake  zone  would  be  established 
around  the  shoreline  of  both  Lakes 
Mead  and  Mohave.  Sanitation  and  litter 
initiatives  would  be  improved  but  boats 
camping  overnight  would  not  be 
required  to  possess  a  porta-potty  or 
marine  toilet.  All  boaLfingines  including 
personal  watercraft  would  be  required 
to  meet  the  2006  EPA  manufacturer 
standards.  Upon  the  approval  of  the 
plan,  all  engines  not  meeting  these 
standards  would  be  prohibited  from 
operating  on  the  waters  of  Lake  Mead 
NRA. 

Alternative  D  would  provide  for  a 
greater  increase  in  boating  activity 
(5,800  boats  at  any  one  time).  Facility 
expansion  would  be  similar  to 
Alternative  C  but  allow  larger  increases 
in  the  marina  slip  and  rental  craft 
numbers.  None  of  the  park  waters 
would  be  zoned  for  primitive  or 
semiprimitve  settings  and  there  would 
■  be  no  restriction  on  personal  watercraft 
use.  A  300-foot  flat  wake  zones  would 
be  established  around  the  shoreline  of 
both  Lakes  Mead  and  Mohave.  Alcohol 
consumption  while  operating  a  boat 
would  be  prohibited  and  glass  and 
Styrofoam  containers  would  be 
prohibited.  The  National  Park  Service 
would  require  all  Lake  Mead  and 
Mohave  boaters  to  take  a  boater 
education  course.  Boaters  camping 
overnight  would  be  required  to  possess 
a  porta-potty  or  marine  head.  There 
would  be  no  restriction  on  the  use  on 
carburated  two-stroke  engines. 

Planning  Background:  The  Lake 
Management  Plan  and  Draft 
Environmental  Impact  Statement  (DEIS) 
were  prepared  by  the  National  Park 
Service  (NFS)  pursuant  to  the  National. 
Envfronmental  Policy  Act.  A  scoping 
notice  was  published  in  the  Federal 
Register  on  May  3,  1993.  General  issues 
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and  specific  concerns  already  raised 
during  previous  relevant  planning 
processes  were  provided  to  the  public. 
Over  a  five-year  period  a  series  of  public 
scoping  and  public  informational 
meetings  were  held.  Public  scoping 
comments  were  received  through  this 
entire  process.  During  this  scoping 
period,  the  NPS  facilitated  over  100 
discussions  and  briefings  to  interested 
members  of  the  public,  congressional 
delegations,  Indian  tribes,  elected 
officials,  other  agencies,  public  service 
organizations,  educational  institutions, 
and  other  entities.  Over  1,000  letters 
were  received  concerning  the 
management  of  recreational  use  of  the 
waters  of  Lake  Mead  NRA. 

The  Lake  Management  Plan/DEIS — 
formally  announced  for  public  review 
per  notice  of  availability  published  in 
the  Federal  Register  on  April  19,  2002— 
was  sent  directly  to  all  individuals, 
organizations,  and  agencies  which  had 
previously  contacted  the  park;  copies 
could  also  be  obtained  in  the  park,  by 
mail,  at  public  meetings,  and  were 
available  for  review  at  local  and  regional 
libraries  (i.e..  Las  Vegas,  Henderson, 
Boulder  City,  Laughlin.  Bullhead  City, 
Kingman,  Overton,  Mesquite  and  St. 
George).  Additional  copies  were  sent  to 
public  libraries  in  Southern  California 
including  Needles,  San  Bernardino, 
Victorville,  Barstow,  Irvine,  Long  Beach, 
Northridge  and  Los  Angeles.  Finally,  the 
complete  document  was  posted  on  the 
Lake  Mead  National  Recreation  Area 
Webpage  (http://www.nps.gov/Iame/ 
planning).  Written  comments  were 
accepted  through  June  26,  2002. 
Approximately  10,000  comments  were 
received;  of  these  6,000  were  electronic 
form  letters  and  1 ,000  were  printed  post 
cards;  all  were  duly  considered  and 
adjustments  were  made  to  the  draft 
plan.  The  issues  focused  on  boating 
access,  zoning,  carrying  capacity, 
shoreline  wakeless  zones  and  personal 
watercraft  use.  All  written  comments 
have  been  logged,  archived  and  are 
available  for  public  review  in  the  park's 
research  library. 

In  order  to  further  foster  public 
review  and  comment,  six  public 
meetings  were  held  throughout  the 
region — all  were  conducted  in 
communities,  cities  and  towns 
neighboring  Lake  Mead  National 
Recreation  Area.  All  meetings  were 
conducted  in  an  open  house  format 
(where  participants  could  view  displays 
and  talk  with  park  management  and    ■ 
planning  staff).  At  each  of  these 
meetings,  written  comment  forms  could 
be  submitted  or  oral  testimony  was 
documented  by  a  court  reporter. 
Approximately  750  persons  attended 
these  meetings  and  the  majority 


submitted  written  or  oral  comments.  In 
addition,  presentations  were  made 
before  the  Laughlin  Town  Board  and  the 
Searchlight  Town  Board. 

Decision  Process:  Subsequent  to 
release  of  the  Lake  Management  Plan/ 
Final  Environmental  Impact  Statement, 
notice  of  an  approved  record  of  decision 
shall  be  published.in  the  Federal 
Register  not  sooner  than  30  days  after 
the  final  document  has  been  distributed. 
This  is  expected  to  occur  by  the  end  of 
December  2002.  The  official  responsible 
for  the  decision  is  the  Regional  Director, 
Pacific  West  Region,  National  Park 
Service;  the  official  responsible  for 
implementation  is  the  Superintendent, 
Lake  Mead  National  Recreation  Area. 

Dated:  November  25,  2002. 
Jonathan  B.  Jarvis, 

Regional  Director.  Pacific  West  Region. 
(FR  Doc.  03-118  Filed  1-9-03;  8:45  am) 

BILUNG  COOE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[usrrcsE-03-001] 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

International  Trade  Commission. 

TIME  AND  DATE:  January  27,  2003  at  11 
a.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  TA^21-2  (Market 
Disruption)(Certain  Steel  Wire  Garment 
Hangers  h'om  China) — briefing  and  vote. 
(The  Commission  is  currently  scheduled 
to  transmit  its  determination  on  market 
disruption  to  the  President  on  January 
27.  2003.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  January  8.  2003. 

By  order  of  the  Commission. 
Marilyn  R..  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-659  Filed  1-8-03;  3:00  pm) 

BILUNG  COOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  of  America  v.  Mountain 
Health  Care  Proposed  Final  Judgment 
and  Competitive  impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  Section  16(b)  through  (h),  that 
a  proposed  Final  Judgttient  and 
Competitive  Impact  Statement  have 
been  filed  in  a  civil  antitrust  case, 
United  States  of  America  v.  Mountain 
Health  Care,  Civil  Action  No. 
1:02CV288-T,  in  the  United  States 
District  Court  for  the  District  of  Western 
North  Carolina.  The  Complaint  alleges 
that  Mountain  Health  Care  ("MHC")  and 
its  participating  physicians  developed  a 
uniform  fee  schedule  and  used  that  fee 
schedule  in  negotiations  with  managed 
care  piut:hasers  in  violation  of  Section 
1  of  the  Sherman  Act,  15  U.S.C.  §  1.  In 
order  to  restore  competition,  the 
proposed  Final  Judgment  requires  that 
MHC  be  dissolved.  Copies  of  the 
Complaint,  proposed  Final  Judgment 
and  Competitive  Impact  Statement  are 
available  for  inspection  at  the 
Department  of  Justice  in  Washington, 
DC  in  Room  200,  325  7th  Street,  NW., 
and  at  the  Office  of  the  Clerk  of  the 
United  States  District  Court  for  the 
District  of  Western  North  Carolina.  The 
documents  may  also  be  found  on  the 
Antitrust  Division's  Web  site,  Itte:// 
www.  usdoj.gov/atr. 

Public  comment  on  the  proposed 
Final  Judgement  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Mark  J.  Botti,  Chief; 
Litigation  I;  Antitrust  Division;  United 
States  Department  of  Justice;  1401  H 
Street.,  NW.;  Room  4000;  Washington. 
DC  20530  (Tel.:  (202)  307-0001). 

Constance  K.  Robinson, 

Director  of  Operations. 

Stipulation  ' 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over  each  of 
the  parties  hereto,  and  venue  of  this  action 
is  proper  in  the  Western  District  of  North 
Carolina. 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached  may  be 
filed  and  entered  by  the  Court,  upon  the 
motion  of  any  party  or  upon  the  Court's  own 
motion,  at  any  time  after  compliance  with  the 
requirements  of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  has  riot 
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withdrawn  Lts  consent,  which  it  may  do  at 
any  time  before  the  entry  of  the  proposed 
final  Judgment  by  serving  notice  thereof  on 
the  defendants  and  by  filing  that  notice  with 
the  Ckjurt. 

3.  Defendant  shall  abide  by  and  comply 
with  the  provisions  of  the  proposed  Final 
Judgment  pending  entry  of  the  final 
Judgment,  and  shall,  from  the  date  of  the 
filing  of  this  Stipulation,  comply  with  all  the 
terms  and  provisions  thereof  s  though  the 
same  were  in  full  force  and  effect  as  an  order 
of  the  Court. 

4.  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final  Judgment  is 
not  entered  pursuant  to  this  Stipulation,  this 
Stipulation  shall  be  of  no  effect  whatever, 
and  the  making  of  this  Stipulation  shall  be 
without  prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  October  2,  2002. 

For  Plaintiff  United  States  of  America: 

Wean  Wang, 

Litigation  II  Section,  Antitrust  Division,  U.S. 
Department  of  Justice.         , 

September  26,  2002. 

For  Defendant  Mountain  Health  Care,  P. A.: 

lohn  |.  Miles, 

Ober,  Kaler,  Grimes  &■  Shriver,  Counsel  for 
Defendant  Mountain  Health  Care,  P. A. 

Final  Judgment 

Whereas,  defendant  has  represented  to  the 
United  States  that  its  dissolution  as  ordered 
herein  can  and  will  be  made  promptly  and 
that  defendant  later  will  raise  no  claim  of 
hardship  or  difficulty  as  grounds  for  asking 
the  Court  to  modify  any  of  the  provisions 
contained  below; 

Now,  therefore,  before  taking  any 
testimony,  and  without  trial  or  adjudication 
of  any  issue  of  fact  or  law  herein,  and  upon 
consent  of  the  parties  hereto,  it  is  hereby 
ordered,  adjudged,  and  decreed  as  follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  over  each  of  the 
parties  hereto  and  over  the  subject  matter  of 
this  action.  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted  against 
defendant  under  Section  1  of  the  Sherman 
Actll5U.S.C.§lJ. 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "Mountain  Health  Care"  means 
defendant  Mountain  Health  Care  P. A.,  a 
North  Carolina  corporation,  and  includes  its 
successors  and  assigns,  and  its  subsidiaries, 
divisions,  groups,  affiliates,  partnerships,  and 
joint  ventures,  shareholders,  participating 
members,  and  its  directors,  officers, 
managers,  agents,  and  employees. 

B.  "Participate"  in  an  entity  means  to  be 
a  partner,  shareholder,  owner,  member,  or 
employee  of  such  entity,  or  to  provide 
services,  agree  to  provide  services,  or  offer  to 
provide  services,  to  a  payer  through  such 
entity. 

C.  "Payer"  means  any  person  that  pays,  or 
arranges  for  payment,  for  all  or  any  part  of 
any  provider  services  for  itself  or  for  any 
other  person. 

D.  "Person"  means  any  natural  person, 
corporate  entity,  partnership,  association, 
joint  venture,  government  entity,  or  trust. 


E.  "Preexisting  contract"  means  a  contract 
that  was  in  effect  prior  to  the  date  of  the 
filing  of  the  Complaint  in  this  matter. 

F.  "Provider"  means  a  doctor  of  allopathic 
medicine,  a  doctor  of  osteopathic  medicine, 
or  any  other  person  licensed  by  the  state  to 
provide  ancillary  health  care  services. 

in.  Applicability 

This  Final  Judgment  applies  to  defendant 
Mountain  health  Care  and  all  other  persons 
in  active  concert  or  participation  with 
Mountain  Health  Care  who  receive  actual 
notice  of  this  Final  Judgment  by  personal 
service  or  otherwise. 

rV.  Dissolution  of  Mountain  Health  Care 

A.  Defendant  will  cause  the  complete  and 
permanent  dissolution  of  Mountain  Health 
Care  as  an  on-going  business  entity  by  no 
later  than  120  calendar  days  after  the  filing 
of  the  Complaint  in  this  matter,  or  10  days 
after  notice  of  the  entry  of  this  Final 
Judgment  by  this  Court,  whichever  is  later. 

B.  Beginning  immediately  after  filing  of  the 
Complaint  in  this  matter: 

1.  defendant  will  not  enter  into  any  new 
contracts  with  any  payers  for  the  provision 
of  provider  Services  or  renew  any  terms  of 
any  preexisting  contract  with  any  payer  for 
the  provision  of  provider  services; 

2.  defendant  will  terminate  all  preexisting 
contracts  with  payers  by  no  later  than  120 
calendar  days  after  the  filing  of  the 
Complaint  in  this  matter,  or  10  days  after 
notice  of  the  entry  of  this  Final  Judgment  by 
this  Court,  whichever  is  later. 

C.  Defendant  will  cease  doing  business  of 
any  kind  or  manner  at  the  expiration  of  120 
calendar  days  after  the  filing  of  the 
Complaint  in  this  matter,  or  10  days  after 
notice  of  the  entry  of  this  Final  Judgment  by 
this  Court,  whichever  is  later. 

D.  Within  14  calendar  days  after  the  date 
of  filing  of  the  Complaint  in  this  matter, 
defendant  will  distribute  by  first-class  mail: 

1.  to  the  chief  executive  officer  of  each 
payer  then  under  contract  with  Mountain 
Health  Care,  a  copy  of  the  Complaint,  this 
Final  Judgment,  a  notice  of  the  dissolution 
required  under  §IV,  and  a  notice  of  contract 
termination  pursuant  §  IV. B. 2; 

2.  to  each  provider  then  participating  in 
Mountain  Health  Care,  a  copy  of  the 
Complaint,  this  Final  Judgment,  and  a  notice 
of  the  dissolution  required  under  section  IV. 

V.  Compliance  Inspection 

A.  For  the  purposes  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  or  of  determining  whether  this 
Final  Judgment  should  be  modified  or 
vacated,  and  subject  to  any  legally  recognized 
privilege,  from  time  to  time,  duly  authorized 
representatives  of  the  United  States 
Department  of  Justice,  including  consultants 
and  other  persons  retained  by  the  United 
States,  upon  written  request  of  a  duly 
authorized  representative  of  the  Assistant 
Attorney  Generaf  in  charge  of  the  Antitrust 
Division,  and  on  reasonable  notice  to 
defendant  made  to  its  principal  offices,  shall 
be  permitted: 

1.  Access  during  office  hours  of  defendant 
to  inspect  and  copy,  or  at  plaintiff's  option, 
to  require  defendant  to  provide  copies  of,  all 
books,  ledgers,  accounts,  correspondence. 


memoranda,  and  other  records  and 
documents  in  the  custody  or  possession  or 
under  the  control  of  defendant  relating  to  any 
matters  contained  in  this  Final  Judgment; 
and 

2.  To  interview,  either  informally  or  on  the 
record,  defendant's  officers,  employees,  and 
agents,  who  may  have  their  individual 
counsel  present,  regarding  any  such  matters. 
The  interviews  shall  be  subject  to  the 
reasonable  convenience  of  the  interviewee 
and  without  restraint  or  interference  by 
defendant. 

B.  Upon  the  written  request  of  a  duly 
authorized  representative  of  the  Assistant 
Attorney  General  in  charge  of  the  Antitrust 
Division,  made  to  defendant's  principal 
offices,  defendant  shall  submit  written 
reports,  under  oath  if  requested,  relating  to 
any  matter  contained  in  this  Final  Judgment   , 
as  may  be  requested. 

C.  No  information  or  documents  obtained 
by  the  means  provided  in  this  Section  shall 
be  divulged  by  the  United  States  to  any 
person  other  than  an  authorized 
representative  of  the  executive  branch  of  the 
United  States,  except  in  the  course  of  legal 
proceedings  to  which  the  United  States  is  a 
party  (including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance  with 
this  Final  Judgment,  or  as  otherwise  required 
by  law. 

D.  If  at  the  time  information  or  documents 
are  furnished  by  defendant  to  the  United 
States,  defendant  represents  and  identifies  in 
writing  the  material  in  any  such  information 
or  documents  to  which  a  claim  of  protection 
may  be  asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and  marks 
each  pertinent  page  of  such  material, 
"Subject  to  claim  of  protection  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,"  then  10  calendar  days  notice 
shall  be  given  defendant  by  the  United  States 
prior  to  divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  defe;idant  is  not  a 
party. 

VI.  Retention  of  Jurisdiction 

This  Court  retains  jurisdiction  to  enable 
any  party  to  this  Final  Judgment  to  apply  to 
this  Court  at  any  time  for  further  orders  and 
directions  as  may  be  necessary  or  appropriate 
to  carry  out  or  construe  this  Final  Judgment, 
to  modify  any  of  its  provisions,  to  enforce 
compliance,  and  to  punish  violations  of  its 
provisions. 

VU.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Vm.  Expiration  of  Final  Judgment 

Unless  this  Court  grants  an  extension,  this 
Final  Judgment  shall  expire  ten  years  from 
the  date  of  its  entry. 

Dated: 1^,  2003. 

Court  approval  subject  to  procedures  of  the 

Antitrust  Procedures  and  Penalties  Act,  15 

U.S.C.  16 

United  States  District  Judge 
Competitive  Impact  Statement 

The  United  States,  pursuant  to  Section  2  of 
the  Antitrust  Procedures  and  Penalties  Act 


^\ 
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("APPA").  15  U.S.C.  §  16(b)-(h).  files  this 
Competitive  Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for  entry 
in  this  civil  antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

The  plaintiff  filed  a  civil  antitrust 
Complaint  on  E)ecember  13,  2002.  in  the 
United  States  District  Court  for  the  Western 
District  of  North  Carolina,  alleging  that 
Mountain  Health  Care  and  its  participating 
physicians  have  participated  in  an  agreement 
which  has  unreasonable  restrained  interstate 
trade  and  commerce  in  violation  of  Section 
1  of  the  Sherman  Act,  15  U.S.C.  1.  As  alleged 
in  the  Complaint,  this  agreement  has 
artificially  raised  the  reimbursements  paid  to 
physicians  in  Western  North  Carolina  by 
managed  care  companies,  health  insurance 
companies,  third  peuty  administrators  and 
employers  (collectively  "managed  care 
purchasers")  who  provide  health  care 
benefits  directly  to  their  employees  and 
enroUees.  The  Complaint  requests  that 
Mountain  Health  Care  be  ordered  to 
promptly  dissolve. 

The  proposed  Final  Judgment  requires 
.  Mountain  Health  Care  to  dissolve  within  one 
hundred  twenty  (120)  calendar  days  after  the 
filing  of  the  Final  Judgment,  or  within  ten 
(10)  days  after  notice  of  entry  of  the  Final 
Judgment  by  the  Court,  whichever  is  later, 
unless  the  United  States  grants  an  extension 
of  time. 

The  plaintiff  and  the  defendant  have 
stipulated  that  the  proposed  Final  Judgment 
may  be  entered  after  compliance  with  the 
APPA.  Entry  of  the  proposed  Final  Judgment 
would  terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to  construe, 
modify,  or  enforce  the  provisions  of  the 
proposed  Final  Judgment,  and  to  punish 
violations  thereof. 

II.  Description  of  the  Events  Giving  Rise  to 
the  Alleged  Violation  of  the  Antitrust  Laws 

A.  Background 

Mountain  Health  Care,  a  physician 
network  joint  venture,  is  a  professional 
corporation  that  incorporated  in  1994  under 
the  laws  of  North  Carolina,  and  which  is 
located  in  Asheville.  North  Carolina. 
Mountain  Health  Care  is  comprised  of  more 
than  1,200  participating  physicians 
practicing  in  Western  North  Carolina, 
consisting  of  Buncombe,  Burke,  Cherokee, 
Clay,  Graham,  Haywood,  Henderson, 
Jackson,  Macon,  Madison,  McDowell, 
Mitchell.  Polk,  Rutherford.  Swain, 
Transylvania,  and  Yancey  counties.  It  is 
entirely  owned  by  its  participating 
physicians,  although  not  all  participating 
physicians  are  owners;  the  shareholders  and 
the  majority  of  its  board  are  physicians. 
Mountain  Health  Care  sells  its  physician 
network  to  managed  care  purchasers,  and  its 
member  physicians  and  medical  practices 
offer  health  care  services  to  consumers 
located  in  North  Carolina. 

Mountain  Health  Care's  members 
constitute  the  vast  majority  of  the  physicians 
in  private  practice  in  Asheville,  North 
Carolina,  and  surrounding  Buncombe 
County,  representing  virtually  every  medical 
specialty.  In  certain  practice  specialities,  100 
percent  of  the  Asheville  area  physicians  are 


Mountain  Health  Care  members.  The  group 
includes  the  majority  of  physicians  with 
admitting  privileges  at  Mission  St.  Joseph's 
Hospital,  the  only  hospital  available  to  the 
general  public  in  Asheville,  North  Carolina, 
and  surrounding  Buncombe  County. 

Physicians  frequently  contract  with 
managed  care  purchasers  who  provide  health 
care  benefits  directly  to  their  employees  and 
enrollees.  These  contracts  establish  the  terms 
gnd  conditions,  including  price,  under  which 
physicians  will  provide  care  to  the 
employees  and  enrollees  of  the  health  care 
plans  offered  by  managed  care  purchasers.  In 
order  to  gain  access  to  managed  care 
purchasers'  enrollees,  physicians  often 
negotiate  rates  below  their  customary  fees.  As 
a  result  of  these  lower  rates,  contracts  with 
managed  care  purchasers  may  lower  the  costs 
of  health  caie  for  their  enrollees. 
Independent  physicians  and  medical 
practices  compete  against  each  other  to  offer 
health  care  services  to  managed  care 
purchasers.  Each  physician  or  medical  group 
decides  whether  or  not  to  enter  into  a 
contract  with  a  particular  managed  care 
purchaser,  and  independently  negotiates  the 
terms  of  such  an  agreement.  Managed  care 
purchasers  are  representatives  of  the  ultimate 
consumers,  and  higher  rates  to  managed  care 
purchasers  lead  to  higher  health  care  costs 
for  the  ultimate  consumers. 

B.  The  Violation 

The  Mountain  Health  Care  joint  venture 
brought  together  a  large  group  of  physicians 
with  the  objective  of  increasing  their 
bargaining  power  with  managed  care 
purchasers;  indeed.  Mountain  Health  Care 
was  created  by  its  participating  physicians  to 
maximize  physician  reimbursement  in 
Western  North  Carolina.  The  participating 
physicians  authorized  Mountain  Health  Care 
to  represent  them  in  negotiations  with 
managed  care  purchasers,  even  though  many 
of  the  independent  physicians  and  medical 
practices  that  make  up  Mountain  Health  Care 
would  have  competed  against  each  other.  To 
facilitate  such  negotiations,  Mountain  Health 
Care  and  its  participating  physicians 
developed  a  uniform  fee  schedule  for  use  in 
negotiations  with  managed  care  purchasers. 
The  fee  schedule  was  developed,  in  part,  by 
comparing  and  blending  the  rates  of  multiple 
physicians.  Mountain  Health  Care  then 
adopted  the  uniform  fee  schedule  that 
applied  to  all  its  members — nearly  every 
physician  in  Asheville  and  the  surrounding 
eu'ea. 

For  several  years,  using  the  uniform  fee 
schedule.  Mountain  Health  Care  has 
negotiated  for  its  participating  physicians 
with  managed  care  purchasers.  Thus,  it  has 
acted  as  a  vehicle  for  collective  decisions  by 
its  participating  physicians  on  price  and 
other  significant  terms  of  dealing.  Mountain 
Health  Care  has  incorporated  the  fee 
schedule  into  contracts  with  health  plans, 
thereby  setting  reimbursement  rates  its 
various  participating  physicians  would 
receive  from  managed  care  purchasers.  Under 
such  contracts  that  provide  access  to  the 
Mountain  Health  Care  network  of  physicians, 
each  competing  physician  is  paid  the  same 
2unount  for  the  same  service. 

Mountain  Health  Care  did  not  engage  in 
any  activity  that  might  justify  collective 


agreements  on  the  prices  its  members  would 
charge  for  their  services.  Its  participating 
physicians  have  not  clinically  or  financially 
integrated  their  practices  to  create  significant 
efficiencies  to  the  benefit  of  managed  care 
purchasers  and  their  employees  and 
enrollees. 

C.  The  Competitive  Effects  of  the  Violation 

The  agreementiin  a  uniform  fee  schedule 
has  had  anticompetitive  results.  Through  use 
of  the  uniform  fee  schedule.  Mountain  Health 
Care  has  operated  as  a  price-setting 
organization.  Without  Mountain  Health  Care, 
the  participating  physicians  normally  would 
have  competed  against  each  other  for 
managed  care  purchasers.  Instead,  the 
participating  physicians  authorized 
Mountain  Health  Care  to  negotiate  and  set 
common  prices  and  other  competitively 
significant  terms  with  managed  care 
purchasers.  Through  Mountain  Health  Care, 
its  participating  physicians  collectively 
agreed  on  prices  for  services  rendered  under 
Mountain  Health  Care  contracts,  an 
agreement  in  violation  of  Section  1  of  the 
Sherman  Act. 

Mountain  Health  Care's  imposition  of  a 
uniform  fee  schedule  increased  physician 
reimbursement  fees  to  managed  care 
purchasers  throughout  Western  North 
Carolina.  The  physician  reimbursement  rates 
that  have  resulted  from  Mountain  Health 
Care's  negotiations  with  managed  care 
purchasers  are  higher  than  those  which 
would  have  resulted  from  individual 
negotiations  with  each  competing 
independent  physician  or  medical  practice 
that  participates  in  Mountain  Health  Care. 
With  the  large  majority  of  physicians  in 
Asheville  and  the  surround  area  as  members 
of  Mountain  Health  Care  and  adhering  to  its 
uniform  fee  schedule,  few,  if  any, 
competitive  alternatives  remained  for 
managecj  care  purchasers.  The  agreement  on 
a  uniform  fee  schedule,  implemented 
through  Mountain  Health  Care,  eliminated 
meaningful  competition  for  health  care 
services  in  Asheville  and  the  surrounding 
area. 

ni.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  is  designed 
to  end  the  illegal  concerted  action  alleged  in 
the  Complaint  by  requiring  the  defendant  to 
dissolve  within  120  days.  This  time  period 
will  allow  the  defendant's  customers 
adequate  time  to  seek  alternative  means  of 
procuring  physician  services.  This 
dissolution  will  reestablish  competition 
below  many  of  the  independent  participating 
physicians  and  medical  practices  of 
Mountain  Health  Care.  This  competition  will 
benefit  the  purchasers  of  physician  services 
by  enabling  them  to  negotiate  with 
independent  physicians  and  practice  groups 
and  enabling  them  to  negotiate  price 
independently,  instead  of  being  forced  to  pay 
the  fees  outlined  in  Mountain  Health  Care's 
uniform  fee  schedule. 

Unless  the  United  States  grants  an 
extension  of  time.  Mountain  Health  Care's 
dissolution  must  be  completed  within  one 
hundred  twenty  (120)  calendar  days  after  the 
filing  of  the  Final  Judgment,  or  ten  (10)  days 
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after  notice  of  entry  of  the  Final  Judgment  by 
the  Court,  whichever  is  later.  The  Final 
Judgment  imposes  certain  obligations  on 
Mountain  Health  care  with  respect  to 
facilitating  its  dissolution,  including 
providing  notice  to  its  members  and 
customers. 

IV.  Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Clayton  Act,  15  U.S.C.  15. 
provides  that  any  person  who  has  been 
injured  as  a  result  of  conduct  prohibited  by 
the  antitrust  laws  may  bring  suit  in  federal 
district  court  to  recover  three  times  the 
damages  the  person  has  suffered,  as  well  as 
the  costs  of  bringing  a  lawsuit  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed  Final 
Judgment  will  neither  impair  nor  assist  the 
bringing  of  any  private  antitrust  damage 
action. 

V.  Procedures  Available  for  Modification  of 
the  Proposed  Final  fudgment 

The  parties  have  stipulated  that  the 
proposed  Final  Judgment  may  be  entered  by 
this  Court  after  compliance  with  the 
provisions  of  the  APPA,  provided  that  the 
United  States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  of  the  decree 
upon  this  Court's  determination  that  the 
proposed  Final  Judgment  is  in  the  public 
interest. 

The  APPA  provides  a  period  of  at  least 
sixty  (60)  days  preceding  the  effective  date  of 
the  proposed  Final  Judgment  within  which 
any  person  may  submit  to  the  United  States 
written  comments  regarding  the  proposed 
Final  Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60)  days 
of  the  date  of  publication  of  this  Competitive 
Impact  Statement  in  the  Federal  Register. 
The  United  States  will  evaluate  and  respond 
to  the  comments.  All  comments  will  be  given 
due  cxmsideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw  its 
consent  to  the  proposed  Final  Judgment  at 
any  time  prior  to  entry.  The  comments  and 
the  response  of  the  United  States  will  be  filed 
with  this  Court  and  published  in  the  Federal 
Register.  Written  comments  should  be 
submitted  to:  Mark  J.  Botti,  Chief,  Litigation 
I  Section,  Antitrust  Division.  United  States 
Department  of  Justice,  1401  H  Street,  NW., 
Suite  400a,  Washington,  DC  20530. 

The  proposed  Final  Judgment  provides  that 
this  Court  retains  jurisdiction  over  this 
action,  and  the  parties  may  apply  to  this 
Court  for  any  order  necessary  or  appropriate 
for  the  modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final  Judgment, 
-a  full  trial  on  the  merits  against  defendant 
Mountain  Health  Care.  The  United  States  is 
satisfied,  however,  that  the  dissolution  of 
Mountain  Health  Care  proposed  in  the  Final 
Judgment  will  more  quickly  achieve  the 
primflr>'  objective  of  a  trial  on  the  merits — 
reestablishing  competition  in  the  relevant 
market. 


Vn.  Standard  of  Review  Under  the  APPA  for 
Proposed  Final  Judgment 

The  APPA  requires  that  proposed  consent 
judgments  in  antitrust  cases  brought  by  the 
United  States  be  subject  to  a  sixty  (60)  day 
comment  period,  after  which  the  court  shall 
determine  whether  entry  of  the  proposed 
Final  Judgment  is  "in  the  public  interest."  In 
making  that  determination,  the  court  may 
consider — 

(1)  The  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies  , 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C  16(e)  (emphasis  added).  As  the 
Court  of  Appeals  for  the  District  of  Columbia 
has  held,  the  APPA  permits  a  court  to 
consider,  among  other  things,  the 
relationship  between  the  remedy  secured  and 
the  specific  allegations  set  forth  in  the 
government's  complaint,  whether  the  decree 
is  sufficiently  clear,  whether  enforcement 
mechanisms  are  sufficient,  and  whether  the 
decree  may  positively  harm  third  parties.  See 
United  States  v.  Microsoft  Corp.,  56  F.3d 
1448. 1458-62  (DC  Cir.  1995). 

In  conducting  this  inquiry,  "the  Court  is 
nowhere  compelled  to  go  to  trial  or  to  engage 
in  extended  proceedings  which  might  have 
the  effect  of  vitiating  the  benefits  of  prompt 
and  less  costly  settlement  through  the 
consent  decree  process."  '  Rather,  absent  a 
showing  of  corrupt  failure  of  the  government 
to  discharge  its  duty,  the  Court,  in  making  its 
public  interest  finding,  should  *   *   * 
carefully  consider  the  explanations  of  the 
govenunent  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances.^ 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 


'  119  Cong.  Rec.  24.598  (1973).  See  United  States 
V.  Gillette  Co..  406  F.  Supp.  713,  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  t>asis  of  ttie  Competitive 
Impact  Statement  and  Response  to  Cx)mmerUs  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  those 
procedures  are  discretionary  (15  U.S.C.  16(f)).  A 
court  need  not  invoke  any  of  them  unless  it  Ijelieves 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.  R.  Rep.  No.  93-1463. 
93rd  Cong.  2d  Sess.  8-9  (1974),  reprinted  in  1974 
U.S.C.C.A.N.  6535,  65^8. 

2  United  States  v.  Mid-America  Dairymen.  Inc., 
1977-1  Trade  Cas.  (CCH  161.508,  at  71,980  (W.D. 
Mo.  1977);  see  also  United  States  v.  Loew's  Inc.,  783 
F.  Supp.  211,  214  (S.D.N.Y.  1992):  United  States  v. 
Columbia  Artists  Mgmt.,  Inc.,  662  P.  Supp.  865, 870 
(S.D.N.Y.  1987). 


would  best  serve  the  public."  United 
States  V.  BNS,  Inc.,  858  F.2d  456,  462- 
63  (9th  Cir.  1988),  quoting  United  States 
V.  Bechtel  Corp.,  648  F.2d  660.  666  (9th 
Cir.),  cert,  denied,  454  U.S.  1083 11981); 
see  also  Microsoft,  56  F.3d  at  1458. 
Predecent  requires  that 

|t|he  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.^ 

The  proposed  Final  judgment,  therefore, 
should  not  be  reviewed  under  a  standard  of 
whether  it  is  certain  to  eliminate  every 
anticompetitive  effect  of  a  particular  practice 
or  whetlier  it  mandates  certainty  of  free 
competition  in  the  future.  Court  approval  of 
a  final  judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required, for  a  finding  of  liability.  A 
"proposed  decree  must  be  approved  even  if 
it  falls  short  of  the  remedy  the  court  would 
impose  on  its  own,  as  long  as  it  falls  within 
the  range  of  acceptability  or  is  "within  the 
reaches  of  public  interests.' "  •• 

Moreover,  the  court's  role  under  the  APPA 
is  limited  to  reviewing  the  remedy  in 
relationship  to  the  violations  that  the  United 
States  alleges  in  its  Complaint,  and  does  not 
authorize  the  coart  to  "construct  [its]  own    , 
hypothetical  case  and  then  evaluate  the 
decree  against  that  case."  Microsoft,  56  F.3d 
at  1459.  Since  the  "court's  authority  to 
review  the  decree  depends  entirely  on  the 
government's  exercising  its  prosecutorial 
discretion  by  bringing  a  case  in  the  first 
place,"  if  follows  that  the  court  "is  only 
authorized  to  review  the  decree  itself"  and 
not  to  "effectively  redraft  the  complaint"  to 
inquire  into  other  matters  that  the  United 
States  might  have  but  did  not  pursue.  Id. 

Vm.  Determinative  Documents 

There  are  no  determinative  materials  or 
documents  within  the  meaning  of  the  APPA 
that  were  considered  by  the  United  States  in 
formulating  the  proposed  Final  Judgment. 
Dated:  December  18.  2002.  Washington.  DC 

Respectfully  submitted. 


1  United  States  v.  Bechtel  Corp..  648  F.2d  at  666 
(citations  omitted)  (emphasis  added):  see  United 
States  V.  BNS.  Inc  .  858  F.2d  at  463;  United  Slates 
v.  National  Broadcasting  Co..  449  F.  Supp.  1127. 
1143  (CD.  Cal.  1978);  United  States  v.  Gillefte  Co.. 
406  P.  Supp.  at  716.  See  also  United  Slates  v. 
American  Cyanamid  Co..  719  F.2d  558.  565  (2d  Cir. 
1983).  cert,  denied.  465  U.S.  1101  (1984). 

*  Ifhited  Stales  v.  American  Tel.  (r  Tel.  Co..  552 
F.  Supp.  131,  151  (D.D.C.  1982)  (quoting  Gillette. 
406  F.  Supp.  at  716).  afM  sub  nom.  Maryland  v.  ■ 
United  Stales.  460  U.S.  1001  (1983):  United  Stales 
v.  Alcan  Aluminum.  Ud,.  605  F.  Supp.  619.  622 
(W.D.  Ky.  1985);  United  States  v.  Carrols  Dev. 
Corp..  454  F.  Supp.  1215.  1222  (N.D.N.Y.  1978). 
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Mark  J.  Botti, 
Weeiin  Wang, 
David  C.  Kelly. 
Steven  R.  Brodsky, 
Barry  L.  Creech, 
Karl  D.  Knutsen. 

U.S.  Department  of  Justice,  Antitrust 
.    Division.  Litigation  I  Section,  140J  H 

Street,  iVVV..  Suite  4000,  Washington,  DC 

20530.  202-307-0001. 

Certificate  of  Service 

I  hereby  certify  that  I  served  a  copy  of  the 
foregoing  Competitive  Impact  Statement  via 
First  Class  United  States  Mail,  this  18th  day 
of  December,  2002,  on: 

For  Defendant  Mountain  Health  Care. 
Jeri  Kumar,  Esq., 
D.B  B-  T.  Building.  Suite  510,  Asheville,  NC 

28801. 

I  hereby  certify  that  I  personally  served  a 
copy  of  the  foregoing  Competitive  Impact 
Statement,  this  18th  day  of  December,  2002. 
on: 

For  Defendant  Mountain  Health  Care. 
Jeff  Miles. 
Ober,  Kaler,  Grimes  &■  Shriver,  Suite  5000, 

1401  H  Street,  NW,  Washington,  DC  20005, 

(2021  326-5008. 
David  C.  Kelly. 
(FR  Doc.  03-503  Filed  1-9-03;  8:45  am) 

BILUNG  CODE  4410-11 -M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506  (c){2)(A)l.  This 
program  helps  to  insure  that  requested 
data  can  be  provided  in  the  desired 
format;  reporting  burden  (time  and 
financial  resources)  is  minimized; 
collection  instruments  are  clearly 
understood;  and  the  impact  of  collection 
on  respondents  can  be  properly 
assessed.  Currently,  the  Employment 
and  Training  Administration  (ETA)  is 
soliciting  comments  concerning  the 
proposed  new  collection  of 
administrative  and  survey  data  on  the 
Individual  Training  Account  (ITA) 
experiment.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 


listed  below  in  the  address  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
March  11,  2003. 

ADDRESSES:  Janet  Javar,  U.S.  Department 
of  Labor,  Employment  and  Training 
Administration/Office  of  Policy  and 
Research,  Rm.  N-5637,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
(202)  693-3677  (this  is  not  a  toll-free 
number);  jjavar@doIeta.gov;  Fax:  (202) 
693-2766  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION 
I.  Background 

The  Individual  Training  Account 
(ITA)  experiment  is  designed  to  test 
different  approaches  to  managing 
customer  choice  in  the  administration  of 
Individual  Training  Accounts  (ITAs). 
Established  under  the  Workforce 
Investment  Act  (WIA)  of  1998,  ITAs  are 
intended  to  empower  U.S.  Department 
of  Labor  (DOL)  customers  to  choose  the 
training  services  they  need. 

WIA  allows  state  and  local  offices  a 
great  deal  of  flexibility  in  deciding  how 
much  guidance  and  financial  support 
they  will  provide  to  ITA  recipients.  The 
ITA  experiment  will  test  three 
approaches  that  differ  widely  in  both 
the  resources  made  available  to 
customers  and  the  involvement  of  local 
counselors  to  guide  customer  choice. 
The  three  ITA  approaches  range  fi-om  a 
highly  structured  model  to  a  pure 
voucher  model: 

•  In  Approach  1 ,  local  counselors 
steer  their  customers  to  training  that  is 
expected  to  yield  a  high  return  (in  the 
form  of  increased  earnings)  relative  to 
the  resources  invested  in  training. 
Moreover,  counselors  can  approve  or 
disapprove  customers'  program 
selections  and  set  the  value  of  the  ITA 
to  fund  approved  selections. 

•  In  Approach  2,  customers  receive  a 
fixed  ITA  award.  Local  counselors  then 
help  customers  select  training  that 
seems  appropriate  and  feasible,  given 
customers'  skills  and  their  fixed  ITA 
awards  and  other  financial  resources 
they  have  available  to  pay  for  training. 

•  In  Approach  3,  customers  are 
offered  a  fixed  ITA  award,  but  they  are 
allowed  to  choose  any  state-approved 
training  option  and  to  formulate  their 
program  selections  independently  if 
they  so  desire. 

Each  of  the  local  sites  that  participates 
in  the  study  will  operate  all  three  of 
these  ITA  approaches.  Local  customers 
that  need  training  and  are  determined 
eligible  for  an  ITA  will  be  randomly 
assigned  to  one  of  the  approaches. 


The  evaluation  of  the  ITA  experiment 
will  include  two  parts.  The  first  part 
will  be  an  analysis  of  the 
implementation  and  operation  of  the 
three  ITA  approaches.  This  analysis  will 
be  based  on  data  collected  during  three 
rounds  of  visits  to  the  six  sites 
participating  in  the  experiment.  During 
these  visits,  researchers  will  examine 
the  implementation  and  operation  of  the 
three  ITA  approaches  from  various 
perspectives,  including  those  of  state 
and  local  administrators,  one-stop 
counselors,  customers,  and  training 
providers.  The  experiment  is  being 
conducted  in  Des  Plaines,  IL;  Charlotte, 
NC;  Atlanta,  GA;  Phoenix,  AZ; 
Bridgeport,  CT;  and  Jacksonville,  FL,^ 

The  second  component  of  the 
evaluation  will  be  an  analysis  of 
customer  outcomes  and  the  returns  on 
the  investment  in  training. 

This  analysis  will  focus  on  the 
differences  in  customer  outcomes,  such 
as  training  choices,  employment,  and 
earnings,  generated  by  the  three  ITA 
approaches.  Data  for  this  analysis  will 
be  drawn  from  Unemployment 
Insurance  (UI)  wage  records  and  other 
administrative  records,  a  computer- 
based  Study  Tracking  System  (STS) 
developed  specifically  for  the 
experiment,  and  a  follow-up  survey  of 
customers  approximately  15  months 
after  random  assignment. 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Hi.  Current  Actions 

The  data  for  the  analysis  of  customer 
outcomes  and  the  returns  on  the 
investment  in  training  will  come  from 
three  primary  sources:  (1)  UI  wage 
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records,  (2)  UI  program  data,  and  (3)  the 
15-month  follow-up  survey  of 
customers.  UI  wage  records  will  be  the 
primary  source  of  employment  and 
earnings  data.  The  UI  program  data 
system  will  provide  information  on  UI 
eligibility  and  receipt.  The  UI  wage 
records  and  program  data  will  be 
collected  from  the  six  states  in  which 
the  study  sites  are  located  and  up  to  two 
neighboring  states  in  which  participants 
in  the  experiment  are  likely  to  file  for 
UI  benefits  or  jobs. 


The  follow-up  survey  will  collect  data 
items  unavailable  from  administrative 
records.  It  will  provide  more  detailed 
information  on  employment  outcomes — 
such  as  wage  rates  and  fringe  benefits — 
than  UI  wage  records  and  more  detailed 
information  on  household  composition 
and  other  demographic  characteristics. 
The  follow-up  survey  will  be  the  only 
source  for  data  on:  Perceptions  of  and 
attitudes  toward  the  services  and  levels 
of  customer  choice  provided  by  each 
ITA  approach,  job  search  behavior  after 


random  assignment,  and  characteristics 
of  post-training  jobs. 

Type  of  Review:  New. 

Agency:  Employment  and  Training 
Administration. 

Title:  The  Evaluation  of  the  Individual 
Training  Accpunt  Experiment.    '' 

Agency  Number:  1205-ONEW. 

Affected  Public:  Individuals,  state 
government. 

Cite/Reference: 


Cite/reference 

Total 
respondents 

Frequency 

Average  time  per 
response 

Burden 
(hours) 

Qtati^  aHminictratiu^  dhisi  rivliiPQt 

8 
3.762 

Two  times    

8  hours 

128 

One  time  

30  min 

1.881 

Totals  

3,770 

2.009 

Total  Burden  Cost:  $1,167,183. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
request;  they  will  also  become  a  matter 
of  public  record. 

Dited:  January  3,  2003. 
Gerard  F.  Fiala, 
Administrator. 

[PR  Doc.  03-527  Filed  1-9-03;  8:45  am] 
BILLMG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination; 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
.  of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 


as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276al  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volimie  causes  procedures  to  be 
impractical  and  confrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 


an  applicable  Federal  prevailing  wage' 
law  and  29  CFR  part  5.  The  wage  rates    • 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimimi  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
vkrriting  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington.  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions  - 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 

NY020003  (Mar.  1,  2002) 

VolumE  II 

Maryland 

MD020002  (Mar.  1.  2002) 
MD020055  (Mar.  1.  2002) 
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Volume  III 

Kentucky 

KY020001  (Mar.  1,  2002) 
KY020002  (Mar.  1,  2002) 
KY020003  (Mar.  1,  2002) 
KY020004  (Mar.  1,  2002) 
KY020006  (Mar.  1,  2002) 
KY020O07  (Mar.  1,  2002) 
KY020025  (Mar.  1,  2002) 
KY020027  (Mar.  1,2002) 
KY020028  (Mar.  1,  2002) 
KY020029  (Mar.  1,  2002) 
KY020O32  (Mar.  1,  2002) 
KY020035  (Mar.  1,2002) 
KY02OO39  (Mar.  1,  2002)  , 
KY020044  (Mar.  1,  2002) 

Mississippi 

MS020001  (Mar.  1,  2002) 
MS020003  (Mar.  1,  2002) 
MS020050  (Mar.  1,  2002) 
MS020055  (Mar.  1,  2002) 

Volume  rV 

Illinois 

IL020016  (Mar.  1.2002) 
IL020018  (Mar.  1,2002) 

Ohio 

OHO2060I  (Mar.  1,  2002) 
OH020002  (Mar.  1,  2002) 
OH020003  (Mar.  1,  2002) 
OH020006  (Mar.  1,  2002) 
OH020007  (Mar.  1,  2002) 
OH020008  (Mar.  1,  2002) 
OH020009  (Mar.  1,  2002) 
OH020013  (Mar.  1,  2002) 
OH020014  (Mar.  1,2002) 
OH020020  (Mar.  1,  2002) 
OH020023  (Mar.  1,  2002) 
OH020024  (Mar.  1,  2002) 
OH020026  (Mar.  1,  2002) 
OH020028  (Mar.  1,  2002) 
OH020029  (Mar.  1,  2002) 
OH020032  (Mar.  1,  2002) 
OH020033  (Mar.  1,  2002) 
OH020035  (Mar.  1,  2002) 
OH020036  (Mar.  1,  2002) 
OH020037  (Mar.  1,2002) 
OH020038  (Mar.  1,  2002) 

Volume  V 

Arlcansas 

AR020001  (Mar.  1,2002) 
ARO26003  (Mar.  1,  2002) 
AR020008  (Mar.  1,  2002) 
AR020023  (Mar.  1,  2002) 
AR020027  (Mar.  1,  2002) 

Louisiana 

LA020005  (Mar:  1,  2002) 
LA020009  (Mar.  1,  2002) 
LA020012  (Mar.  1,2002) 
LA020014  (Mar.  1,  2002) 
LA020015  (Mar.  1.  2002) 
LA020018  (Mar.  1,2002) 
LA020052  (Mar.  1,2002) 
LA020053  (Mar.  1,  2002) 

New  Mexico 

NM020001  (Mar.  1,  2002) 
NM020QD5  (Mar.  1,  2002) 

Volume  VI 

Colorado 

CO020001  (Mar.  1,  2002) 
CO020002  (Mar.  1,  2002) 
CO020003  (Mar.  1,2002) 
CO020004  (Mar.  1,  2002) 
CO020005  (Mar.  1,  2002) 


CO020006  (Mar.  1.  2002) 

CO020007  (Mar.  1,  2002) 

CO020008  (Mar.  1,  2002) 

CO020009  (Mar.  1,  2002) 

CO020010  (Mar.  1.  2002) 

CO02011  (Mar.  1,2002) 

CO02012  (Mar.  1,  2002) 

CO02013  (Mar.  1,  2002) 

CO02014  (Mar.  1,  2002) 

CO02015  (Mar.  1,  2002) 

CO02016  (Mar.  1,  2002) 

CO02017  (Mar.  1,  2002) 
Oregon 

OR020001  (Mar.  1,  2002) 

OR020004  (Mar.  1,  2002) 

OR020007  (Mar.  1,  2002) 

OR020017  (Mar.  1,  2002) 
Wyoming 

WY020004  (Mar.  1,  2002) 

WY020008  (Mar.  1,  2002) 

WY020009  (Mar.  1,  2002) 

WY020023  (Mar.  1,  2002) 

Volume  VII 

California 

CA020001  (Mar.  1.  2002) 

CA020002  (Mar.  1,  2002) 

CA020009  (Mar.  1,  2002) 

CA020013  (Mar.  1,  2002) 

CA020027  (Mar.  1.  2002) 

CA020028  (Mar.  1,  2002)     , 

CA020029  (Mar.  1,2002) 

CA020030  (Mar.  1,  2002) 
Hawaii 

HI020001  (Mar.  1,2002) 
Nevada 

NV020O02  (Mar.  1,  2002) 

NV020O05  (Mar.  1,  2002) 

NV020009  (Mar.  1,  2002) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issubd 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov)of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068.  This  subscription  offers 
value-added  features  such  as  electronic 
delivery  of  modified  wage  decisions 
directly  tot  he  user's  desktop,  the  ability 
to  access  prior  wage  decisions  issued 
during  the  year,  extensive  Help  desk 
Support,  etc. 


Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s)  be  siue  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  of  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  Februciry)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volmne.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  31st  day  of 
December  2002. 
Carl  J.  Poleskey 

Chief,  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  03-280  Filed  1-9-03;  8:45  am] 

BiLUNG  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  stecndards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Monterey  Coal  Company 

[Docket  No.  M-2002-113-CI 

Monterey  Coal  Company,  14300 
Brushy  Mound  Road,  Carlinville, 
Illinois  62626  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.350 
(Air  courses  and  belt  haulage  entries)  at 
its  No.  1  Mine  (MSHA  I.D.  No.  11- 
00726)  located  in  Macoupin  County, 
Illinois.  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
allow  belt  air  to  be  used  to  ventilate 
working  places  from  a  location  inby  the 
furthest  inby  conveyor  drive  for  the 
remaining  length  of  the  panels.  The 
petitioner  states  that  dming  panel 
development,  the  location  is  inby  the 
main  conveyor  drive  near  the  belt  head, 
and  diuing  longwall  mining,  the 
location  is  inby  the  tripper/booster 
drive,  usually  positioned  not  greater 
than  8,000  feet  inby  the  beU  head.  The 
petitioner  proposes  to  install  a  carbon 
monoxide  monitoring  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  used  to  coiu-se  intake  air  to  a 
working  place.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 
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2.  PC  Contracting,  Inc. 

[Docket  No.  M-2002-114-C] 

PC  Contracting,  Inc.,  P.O.  Box  1630, 
Barbourville,  Kentucky  40906  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.380{f)(4){i)  (Escapeways; 
bitiuninous  and  lignite  mines)  at  its  PC 
#2  Mine  (MSHA  I.D.  No.  15-18304) 
located  in  Knox  County,  Kentucky.  The 
petitioner  proposes  to  use  two  ten- 
pound  portable  chemical  fire 
extinguishers  in  the  operator's  deck  of 
each  Mescher  tractor  operated  at  the  PC 
#2  mine.  The  petitioner  states  that  the 
equipment  operator  will  inspect  each 
fire  extinguisher  on  a  daily  basis  prior 
to  entering  the  primary  escapeway.  The 
petitioner  further  states  that  a  record  of 
the  daily  inspection  will  be  kept  at  the 
mine,  and  a  sufficient  number  of  spare 
fire  extinguishers  will  be  maintained  at 
the  mine  in  case  a  defective  fire 
extinguisher  is  detected.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

3.  PC  Contracting,  Inc. 

[Docket  No.  M-2002-115-C1 

PC  Contracting,  Inc.,  P.O.  Box  1630. 
Barbourville,  Kentucky  40906  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.342  (Methane  monitors)  at  its 
PC  #2  Mine  (MSHA  I.D.  No.  15-18304) 
located  in  Knox  County,  Kentucky.  The 
petitioner  proposes  to  use  hand-held 
continuous-duty  methane  and  oxygen 
indicators  in  lieu  of  machine  mounted 
methane  monitors  on  three-wheel 
tractors  with  drag  bottom  buckets.  The 
petitioner  has  listed  specific  terms  and 
conditions  that  would  be  followed  when 
implementing  its  proposed  alternative 
method  at  the  PC  #2  Mine.  The 
petitioner  asserts  that  this  petition  is 
based  on  the  safety  of  the  miners  and 
not  primarily  fi-om  an  economic 
standpoint  and  that  the  proposed 
alternative  method  provides  no  less 
than  the  same  measure  of  protection  as 
the  existing  standard. 

4.  Energy  West  Mining  Company 

[Docket  No.  M-2002-116-C1 

Energy  West  Mining  Company,  Box 
310,  15  North  Main,  Huntington,  Utah 
84528  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.701 
(Grounding  metallic  frames,  casings, 
and  other  enclosures  of  electric 
equipment)  at  its  Deer  Creek  Mine 
(MSHA  I.D.  No.  42-00121)  located  in 
Emery  County,  Utah.  This  standard 
requires  frames  of  electric  equipment  to 
be  grounded  using  approved  methods. 
The  petitioner  requests  a  modification 
of  the  standard  to  allow  the  electrical 


groimding  requirements  for  portable 
diesel-driven  electric  generators  to  be 
waived  based  on  the  use  of  ground  fault 
detection,  ground  wire  monitoring  and 
other  circuit  protection  means,  such  as 
short  circuit,  overcurrent  and 
undervoltage  protection.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measiu'e  of  protection  as  the  existing 
standard. 

5.  Energy  West  Mining  Company 

[Docket  No.  M-2002-117-C] 

Energy  West  Mining  Company,  Box 
310,  15  North  Main,  Huntington,  Utah 
84528  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.901(a) 
(Protection  of  low-  and  mediiun-voltage 
three-phase  circuits  used  underground) 
at  its  Deer  Creek  Mine  (MSHA  I.D.  No. 
42-00121)  located  in  Emery  County, 
Utah.  This  standard  requires  low-  and 
medium-voltage  three-phase  alternating- 
current  circuits  to  contain  either  a  direct 
or  a  derived  neutral  which  is'grounded 
through  a  suitable  resistor  at  die  powei 
center.  The  petitioner  requests  a 
modification  of  the  standard  to  allow 
the  electrical  grounding  requirements 
for  portable  diesel-driven  electric 
generators  to  be  waived  based  on  the 
use  of  ground  fault  detection,  ground 
wire  monitoring,  and  other  circuit 
protection  means,  such  as  short  circuit, 
overcurrent  and  undervoltage 
protection.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

6.  Canyon  Fuel  Company,  LLC 

[Docket  No.  M-2O02-118-CJ 

Canyon  Fuel  Company,  LLC,  HC  35 
Box  380,  Helper,  Utah  84526-9804  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.507  (Power 
connection  points)  at  its  Skyline  Mine 
No.  3  (I.D.  No.  42-01566)  located  in 
Carbon  County,  Utah.  The  petitioner 
requests  a  modification  of  die  existing 
standard  to  allow  the  installation  and 
use  of  a  non-permissible,  4,160-volt  AC 
power  submersible  pump  in  a  cased 
borehole  which  penetrates  an 
abandoned  and  seeded  portion  of  the 
Skyline  Mine  No.  3,  Level  2  workings. 
The  petitioner  states  that  the  pump  will 
be  located  above  the  roof  horizon  and 
the  electrical  components  of  the  pump 
will  be  separated  from  the  atmosphere 
of  the  sealed  and  abandoned  area,  and 
the  pump  will  be  under  water 
continuously  where  water  has 
accumulated  above  the  level  of  the  roof 
up  into  the  borehole.  The  petitioner 
further  states  that  the  electrical 
equipment  that  provides  power  to  the 


pump  is  located  on  the  surface.  The 
petitioner  asserts  that  the  use  of  a  non- 
permissible  pump  will  enhance  the 
petitioner's  ability  to  control  water 
levels  in  abandoned  and  sealed  sections 
of  the  mine;  that  application  of  the 
existing  standard  would  result  in  a 
diminution  of  safety  to  the  miners;  and 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

7.  H  &  M  Coal  Company 

[Docket  No.  M-2002-119-C1 

H  &  M  Coal  Company.  48 
Meadowview  Road,  Pine  Grove, 
Pennsylvania  17963  has  filed  a  petition 
to  modify  the  application  of  30  CFR  49.2 
(Availabilitv  of  mine  rescue  teams)  at  its 
Rocky  top  Mine  (MSHA  I.D.  No.  36- 
09072)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
the  reduction  of  two  mine  rescue  teams 
with  five  members  and  one  alternate 
each,  to  two  mine  rescue  teams  of  three 
members  with  one  alternate  for  either 
team.  The  petitioner  asserts  that 
application  of  the  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miners  and  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

8.  H  &  M  Coal  Company 

[Docket  No.  M-2002-120-tl 

H  &  M  Coal  Company,  48 
Meadowview  Road.  Pine  Grove, 
Pennsylvania  17963  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.n00-2(a)  (Quantity  and  location  of 
firefighting  equipment)  at  its  Rocky  Top 
Mine  (MSHA  I.D.  No.  36-09072)  located 
in  Schuylkill  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  use  of  portable  fire 
extinguishers  only  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  equipped 
with  three  (3)  ten  quart  pails  is  not 
practical.  The  petitioner  proposes  to  use 
two  (2)  portable  fire  extinguishers  near 
the  slope  bottom,  and  an  additional 
portable  fire  extinguisher  within  500 
feet  of  the  working  face  for  equivalent 
fire  protection  for  the  Rocky  Top  Mine. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

9.  H  &  M  Coal  Company 

(Docket  No.  M-2O02-121-CI 

H  &  M  Coal  Company,  48 
Meadowview  Road,  Pine  Grove, 
Pennsylvania  1 7963  has  filed  a  petition 
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to  modify  the  application  of  30  CFR 
75.1200(d)  &  (i)  (Mine  map)  to  its  Rocky 
Top  Mine  (MSHA  I.D.  No.  36-09072) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  cross-sections  instead  of  contour 
lines  through  the  intake  slope,  at 
locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  foot 
intervals  of  advance  from  the  intake 
slope.  The  petitioner  also  proposes  to 
limit  the  required  mapping  of  the  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  those  veins  that  are 
interconnected  to  other  veins  beyond 
the  100-foot  limit  through  rock  tunnels. 
The  petitioner  asserts  that  due  to  the 
steep  pitch  encountered  in  mining 
anthracite  coal  veins,  contours  provide 
no  useful  information  and  their 
presence  would  make  portions  of  the 
map  illegible.  The  petitioner  further 
asserts  that  use  of  cross-sections  in  lieu 
of  contour  lines  has  been  practiced 
since  the  late  1800's  thereby  providing 
critical  information  relative,  to  the 
spacing  between  veins  and  proximity  to 
other  mine  workings  that  fluctuate 
considerably.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

10.  H  &  M  Coal  Company 

[Docket  No.  M-2002-122-C1 

H  &  M  Coal  Company,  48 
Meadowview  Road,  Pine  Grove, 
Pennsylvania  17963  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1202  and  30  CFR  75.1202-l(a) 
(Temporary  notations,  revisions,  and 
supplements)  to  its  Rocky  Top  Mine 
(MSHA  I.D.  No.  36-09072)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  revise  and 
supplement  mine  maps  annually 
instead  of  every  6  months  as  required, 
and  to  update  maps  daily  by  hand 
notations.  The  petitioner  also  proposes 
to  conduct  surveys  prior  to  commencing 
retreat  mining  and  whenever  either  a 
drilling  program  under  30  CFR  75.388 
or  plan  for  mining  into  inaccessible 
areas  under  30  CFR  75.389  is  required. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  comments@msha.gov,  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  1100 
Wilson  Boulevard,  Room  2352, 


Arlington.  Virginia  22209.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  10,  2003.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington,  Virginia  this  3rd  day  of 
January  2003. 
Marvin  W.  Nichols,  Jr., 
Director,  Office  of  Standards,  Regulations, 
and  Variances. 
[FR  Doc.  03-446  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  4510-43-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Federal  Advisory  Committee  on 
International  Exhibitions 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Federal 
Advisory  Committee  on  International 
Exhibitions  (FACIE),  will  be  held  by 
teleconference  from  2  p.m.— 4  p.m.  on 
Wednesday,  January  29,  2003  in  Room 
709  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC,  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  reconunendations  on  financial 
assistance  under  the  Natioucil 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  2,  2002,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC,  20506,  or  call 
202/682-5691. 

Dated:  )anuary  6.  2003. 
Kathy  Plowitz-Worden, 

Panel  Coordinator.  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  03-519  Filed  1-9-03;  8.45  am] 
BILUNG  CODE  7537-01-P 


NATIONAL  LABOR  RELATIONS 
BOARD 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  National 
Labor  Relations  Board. 


TIME  AND  DATE:  3  p.m.  Tuesday,  January 
7,  2003. 

PUVCE:  Board  Conference  Room, 
Eleventh  Floor,  1099  Fourteenth  St.. 
NW.,  Washington,  DC  20570. 
STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  section  552b(c)(2) 
(internal  personnel  rules  and  practices); 
and  (9)(B)  (disclosure  would 
significantly  frustrate  implementation  of 
a  proposed  agency  action  .  .  .). 

MATTERS  TO  BE  CONSIDERED: 

Internal  Administrative  Matters. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lester  A.  Heltzer,  Acting  Executive 
Secretary,  Washington,  DC  20570. 
Telephone:  (202)  273-1067. 

.    Dated:  Washington,  EX],  January  7,  2003. 

By  the  Direction  of  the  Board. 
Lester  A.  Heltzer, 
Acting  Executive  Secretary. 
[FR  Doc.  03-612  Filed  1-8-03;  12:20  pm] 

BILUNG  CODE  7S45-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.  L.  95-541) 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95- 
541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  February  10,  2003.  This 
application  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or (703)  292-7405. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  has 
developed  regulations  that  implement 
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the  "Agreed  Measures  for  the  . 

Conservation  of  Antarctic  Fauna  ana 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  a 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  Applications  deceived  are  as 
Follows: 

Permit  Application  No.  2003-017 

1.  Applicant:  Bruce  D.  Sidell,  School  of 
Marine  Sciences,  University  of  Maine, 
5751  Murray  Hall,  Orono,  ME  04469- 
5751. 

Activity  for  Which  Permit  Is  Requested 

Introduce  Non-indigenous  species 
into  Antarctica.  The  applicant  proposes 
use  frozen  fish  tissues  from  species 
native  to  Patagonian  Chile  as  bait 
(mixture  of  Macruronis  magellanicus 
and  Dissostichus  eleginoides)  in  fishing 
traps/pots  in  the  Antarctic  Peninsula. 
The  specimens  collected,  with 
particular  emphasis  upon 
Channichthyid  ice  fishes,  will  be  taken 
to  the  Palmer  Station  aquariiun  facilities 
and  used  to  study  the  physiology  and 
biochemistry  of  Antarctic  fishes.  The 
applicant  proposes  to  fish  a  maximiun 
of  15  traps  and  estimates  using  a 
maximum  of  15  blocks  of  frozen  fish 
bait  (10-1 5kg). 

Location 

Antarctic  Peninsula  area  in  the 
vicinities  of  Low,  Brabant,  An  vers,  and 
Livingston  Island,  as  well  as  Dellman 
Bay. 

Dates 
April  5,  2003  to  August  30,  2005. 

Nadene  G.  Kennedy, 

Permit  Officer,  Office  of  Polar  Programs: 
(FR  Doc.  03-450  Filed  1-9-03;  8:45  am) 
BILUNG  CODE  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Dominion  Nuclear  Connecticut,  Inc., 
Millstone  Power  Station,  Unit  2; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

(Doclcet  No.  50-33&-OLA-2;  ASLBP  No.  03- 
808-02-OLA) 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 


published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  sections  2.105,  2.700, 
2.702,  2.714,  2.714a,  2.717,  2.721.  and 
2.772(j)  of  the  Commission's 
Regulations,  all  as  amended,  an  Atomic 
Safety  and  Licensing  Board  is  being 
established  to  preside  over  the  following 
proceeding:  Dominion  Nuclear 
Connecticut,  Inc.,  Millstone  Power 
Station,  Unit  2. 

This  Board  is  being  established 
pursuant  to  a  notice  of  consideration  of 
issuance  of  an  operating  license 
amendment,  proposed  no  significant 
hazards  consideration  determination, 
and  opportunity  for  a  hearing  published 
in  the  Federal  Register  (67  FR  68731 
(Nov.  12,  2002)).  The  proceeding 
involves  a  petition  for  intervention 
submitted  December  12,  2002,  by  die 
Connecticut  Coalition  Against  Millstone 
and  the  STAR  Foundation  challenging  a 
request  by  Dominion  Nuclear 
Connecticut,  Inc.,  to  amend  the 
operating  license  for  the  Millstone 
Power  Station,  Unit  2.  The  amendment 
would  change  certain  facility  technical 
specifications  relating  to  containment 
closure  during  activities  in  the  spent 
fuel  pool  area. 

The  Board  is  comprised  of  the 
following  administrative  judges:  Aim  M. 
Young,  Chair,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  Dr.  Richard  F.  Cole. 
Atomic  Safety  and  Licensing  Board 
Panel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  Dr.  Thomas  S.  Elleman,  Atomic 
Safety  and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission 
Washington,  DC  20555-0001. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with  the 
administrative  judges  in  accordance 
widi  10  CFR  2.701. 

Issued  at  Rockville,  Maryland,  this  6th  day 
of  January  2003. 
G.  Paul  Bollwerk,  III, 
Chief  Administrative  ludge.  Atomic  Safety 
and  Licensing  Board  Panel 
[FR  Doc.  03-^96  Filed  1-9-03;  8:45  am] 

BtLUNG  CODE  759<M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Office  of  Nuclear  Material  Safety  and 
Safeguards  Consolidated 
Decommissioning  Guidance:  Financial 
Assurance,  Recordkeeping,  and 
Timeliness;  Notice  of  Availability 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Notice  of  availability  and 
request  for  public  comment. 

summary:  The  Nuclear  Regulatory 
Commission's  (NRC)  Office  of  Nuclear 
Material  Safety  and  Srfeguards  (NMSS) 
is  announcing  the  availability  of  a  draft 
document  "Consolidated  NMSS 
Decommissioning  Guidance:  Financial 
Assurance,  Recordkeeping,  and 
Timeliness"  (NUREG-1757,  Vol.  3).  for 
public  comment.  This  document 
provides  guidance  for  compliance  with 
the  financial  assurance,  recordkeeping, 
and  timeliness  criteria  for 
decommissioning  of  10  CFR  parts  30, 
40,  70,  and  72.  The  guidance  is  intended 
for  NRC  staff,  licensees,  and  the  public. 
The  guidance  is  being  developed  in 
response  to  the  NMSS  performance 
goals,  in  the  NRC's  Strategic  Plan,  of:  (1) 
Making  NRC  activities  and  decisions 
more  effective,  efficient,  and  realistic; 
and  (2)  reducing  imnecessary  regulatory 
burden  on  stakeholders.  NRC  is  seeking 
public  comment  in  order  to  receive 
feedback  from  the  widest  range  of 
interested  parties  and  to  ensure  that  all 
information  relevant  to  developing  the 
document  is  available  to  the  NRC  staff. 
This  draft  document  is  being  issued  for 
comment  only  and  is  not  intended  for 
interim  use.  The  NRC  will  review  public 
comments  received  on  the  draft 
document.  In  response  to  those 
comments,  suggested  changes  will  be 
incorporated,  where  appropriate,  and  a 
final  document  will  be  issued  for  use. 
DATES:  Comments  on  this  draft 
document  should  be  submitted  by 
March  11,  2003.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  NUREG-1757,  Volume  3.  is 
available  for  inspection  and  copying  for 
a  fee  at  the  Commission's  Public 
Document  Room,  U.S.  NRC's 
Headquarters  Building,  11555  Rockville 
Pike  (First  Floor),  Rockville,  Maryland. 
NUREG-1757,  Volume  3,  is  also 
available  electronically  from  the 
ADAMS  Electronic  Reading  Room  on 
the  NRC  Web  site  at:  http:// 
www.nrc.gov/reading-rm/adams.html, 
and  on  the  NRC  Web  site  at:  http:// 
www.nrc.gov/reading-rm/doc- 
collections/nuregs/staff. 

A  free  single  copy  of  NUREG-1757. 
Volume  3,  will  be  available  to  interested 
parties  until  the  supply  is  exhausted. 
Such  copies  may  be  requested  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission.  Distribution  Services, 
Washington.  DC  20555-0001  or 
submitting  e-mail  to 
distribution@nrc.gov. 

Members  of  the  public  are  invited  and 
encouraged  to  submit  written  comments 
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to:  Duane  W.  Schmidt,  Project  Manager, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  Mail  Stop  T-7F27,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Hand- 
deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  MD,  between  7:30  a.m. 
and  4:15  p.m..  Federal  workdays. 
Comments  may  also  be  sent 
electronically  to 

decomcomments@nrc.gov.  Copies  of 
comments  received  may  be  examined  at 
the  ADAMS  Electronic  Reading  Room 
on  the  NRC  web  site,  and  in  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Room  0-1F21, 
Rockville,  MD  20852.  The  NRC  Public 
Document  Room  is  open  from  7:45  a.m. 
to  4:15  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Duane  W.  Schmidt,  Mail  Stop  T-7F27, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  (301)  415-6919;  hitemet: 
dws2@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
its  redesign  of  the  materials  license 
program,  NMSS  is  consolidating  and 
updating  numerous  decommissioning 
guidance  documents  into  a  three- 
volume  NUREG  report.  The  three 
volumes  are  as  follows:  (1) 
Decommissioning  Process  for  Materials 
Licensees;  (2)  Characterization,  Survey, 
and  Determination  of  Radiological 
Criteria;  and  (3)  Financial  Assurance, 
Recordkeeping,  and  Timeliness.  Volume 
3  of  this  NUREG  series,  entitled 
"Consolidated  NMSS  Decommissioning 
Guidance:  Financial  Assurance, 
Recordkeeping,  and  Timeliness,"  is  the 
third  of  these  three  volumes  and,  when 
finalized,  is  intended  for  use  by 
applicants,  licensees,  NRC  license 
reviewers,  other  ?*JRC  personnel,  and 
Agreement  State  staff. 
'    The  approaches  to  compliance  with 
the  financial  assureince,  recordkeeping, 
and  timeliness  requirements  described 
in  Volume  3  of  NUREG-1757  will  help 
to  identify  the  information  (subject 
matter  and  level  of  detail)  needed  for  a 
wide  range  of  radioactive  materials 
users  licensed  by  NRC.  Voluihe  3  of  the 
NUREG  provides  guidance  for 
compliance  with  the  requirements  for 
(1)  financial  assurance  for 
decommissioning,  (2)  recordkeeping  for 
decommissioning,  and  (3)  timeliness  in 
decommissioning  of  materials  facilities. 
Specifically,  Volume  3  provides 
guidance  relevant  to  demonstrating 
compliance  with  10  CFR  30.35,  30.36, 
40.36,  40.42,  70.25,  70.38,  and  72.54. 
Volume  3  updates  and  builds  upon  the 
risk-informed  approach  used  in  the 
NMSS  Decommissioning  Standard 


Review  Plan  (NUREG-1727,  September 
2000),  and,  in  whole  or  in  part, 
incorporates  the  parts  of  NUREG-1727 
that  provide  guidance  for  demonstrating 
compliance  with  the  financial 
assurance,  recordkeeping,  and 
timeliness  requirements.  This  draft 
Volume  3  describes  and  makes  available 
to  the  public  (1)  issues  related  to 
demonstrating  complicmce  with 
financial  assurance  and 
decommissioning  recordkeeping  and  ' 
timeliness  requirements  that  licensees 
may  wish  to  consider,  (2)  guidance  on 
addressing  these  issues,  and  (3)  methods 
and  approaches  that  are  acceptable  to 
NRC  staff. 

When  published  as  a  final  report,  the 
guidance  in  draft  NUREG-1757,  Volume- 
3,  should  be  used  by  fuel  cycle,  fuel 
storage,  and  materials  licensees  in 
preparing  financial  assurance  plans  and 
instruments,  recordkeeping  plans, 
decommissioning  license  amendment 
requests,  decommissioning  plans,  and 
related  compliance  documents.  Other 
NRC  licensees  may  find  this  information 
useful,  but  they  are  not  the  subject  of 
this  NUREG.  When  finalized,  NRC  staff 
will  use  the  policies  and  procedures 
discussed  in  Volume  3  to  evaluate  a 
licensee's  financial  assurance  for 
decommissioning,  recordkeeping  for 
decommissioning,  and  timeliness  in 
decommissioning.  This  NUREG  will  not 
substitute  for  regulations,  and 
compliance  with  it  will  not  be  required. 
Methods  and  solutions  different  from 
those  in  this  NUREG  will  be  acceptable, 
if  they  provide  a  basis  for  concluding 
that  the  decommissioning  actions  are  in 
compliance  with  the  Commission's 
regulations. 

Further  information  on  the  overall 
decommissioning  guidance 
consolidation  and  updating  project  can 
be  found  in  the  Federal  Register  notice 
publishing  the  plan  for  the  project  (66 
Ffl  21793). 

Commentors  are  encouraged  to  submit 
their  written  comments  on  NUREG- 
1757,  Volume  3,  to  the  addresses  listed 
above.  In  particular,  the  NRC  staff 
requests  input  on  the  application  of 
decommissioning  timeliness 
requirements  to  onsite  disposals  (bvu-ial 
grounds),  discussed  in  Section  2.4  of  the 
draft  Volume  3.  To  ensure  efficient  and 
complete  comment  resolution, 
commentors  are  requested  to  reference 
the  section,  page,  and  line  numbers  of 
the  document  to  which  the  comment 
applies,  if  possible. 

Dated  at  Rockville,  MD.  this  2nd  day  of 
January,  2003. 


For  the  Nuclear  Regulatory  Commission. 
Claudia  Craig, 

Acting  Chief,  Decommissioning  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  03-495  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27635] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  As  Amended 
("Act") 

lanuary  6,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declcU'ation(s)  for 
complete  statements  of  the  proposed  ' 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  27,  2003,  to  the  Secretary, 
Secm-ities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  January  27,  2003,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/ or  permitted  to  become  effective. 

Dominion  Resources,  Inc.  (70-9477) 

Dominion  Resources,  Inc.,  ("DRI"), 
120  Tredegar  Street,  Richmond,  VA 
23219,  a  registered  holding  company 
under  the  Act,  has  filed  a  post-effective 
amendment  to  its  application- 
declaration  in  this  file  under  section  10 
of  the  Act. 

DRI  requests  authorization  to 
continue  its  process  of  divesting  the 
holdings  of  its  subsidiary  Dominion 
Capital,  Inc.,  ("DCI")  beyond  the  third 
anniversary  of  the  effective  date  of  the 


Federal  Register / Vol.  68,  No.  7 /Friday,  January  10.  2003 /Notices 


1489 


merger  (January  28,  2000)  authorized  in 
the  Commission's  order  of  December  15, 
1999  (HCAR  No.  27113)  ("Merger 
Order"),  authorizing  DRI's  proposed 
acquisition  of  Consolidated  Natural  Gas 
Company  ("Merger"). 

At  the  time  of  the  Merger  Order  DCI 
was,  through  its  subsidiaries,  a 
diversified  financial  services  company 
with  its  core  operations  in  conmiercial 
finemce,  corporate  finance,  and 
consumer  finance.  Under  the  terms  of 
the  Merger  Order,  DCI  and  each  of  its 
subsidiaries  were  to  be  divested  within 
three  years  of  the  Merger.^  DRI  states 
that  in  accordance  with  the  Merger 
Order  DRI  has  diligently  undertaken  to 
divest  the  businesses  and  assets  of  DCI. 
DRI  states  that  it  has  succeeded  in 
reducing  the  assets  of  DCI  by  a  factor  of 
two  thirds,  from  a  balance  as  of 
December  31,  1999.  of  $3,576,460,000  to 
a  balance  as  of  September  30.  2002.  of 
$1,175,164,000.  DRI  states  that  its  efforts 
to  divest  itself  of  DCI  have  been 
frustrated  by  the  economic  recession, 
low  interest  rates,  and  the  diverse  assets 
held  by  DCI.  DRI  therefore  requests  that 
the  Commission  issue  an  order 
authorizing  an  extension  of  the  time  to 
accomplish  divestitiu^  until  January  28. 
2006,  and  reserve  jurisdiction  over  any 
further  extension  of  time  which  may  be 
required. 

DRI  states  that  it  proposes  to  continue 
an  expeditious  and  prudent  program  of 
divesting  the  assets  and  lines  of 
business  of  DCI  and  to  apply  the 
resulting  proceeds  to  reduce  the  debt 
portion  of  DRI's  consolidated 
capitalization.  DRI  proposes  to  conduct 
an  aimual  evaluation  as  of  June  30th  of 
each  year  of  the  feasibility  of  expediting 
the  divestiture  of  DCI's  remaining  assets 
and  lines  of  business  in  light  of 
changing  business  and  financial  market 
conditions  (including  the  relative 
feasibility  of  selling  assets  at  that  time 
or  subsequently  in  order  to  recover  fair 
value). 

For  the  Commission  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  03-498  Filed  1-9-03;  8:45  am] 

BlUJNe  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25882:812-12484] 


'  DRI  was  allowed  to  retain  the  owner-lessor 
interest  held  by  DQ  in  a  hydroelectric  facility  in 
Vid»lia,  Louisiana  that  is  leased  to  Catalyst  Old 
RiTer  Hydroelectric  Limited  Partnership. 


Van  Kampen  Funds  Inc.,  et  al.;  Notice 
of  Application 

January  3,  2003. 

agency:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  26(a)(2)(D)  of 
the  Act. 

Summary  of  Application:  Applicants 
request  an  order  to  supercede  a  prior 
order  ("Prior  Order") '  to  permit  certain 
unit  investment  trusts  ("UTT's")  to 
deposit  trust  assets  in  the  custody  of 
foreign  banks  and  securities 
depositories. 

Applicants:  Van  Kampen  Fimds  Inc. 
(the  "Sponsor")  and  Van  Kampen  Focus 
Portfolios  (the  "Trust"). 

Filing  Dates:  The  application  was 
filed  on  March  21,  2001  and  amended 
on  December  19.  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  28,  2003  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants  in  the  form  of 
an  affidavit,  or  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants,  1  Parkview  Plaza,  P.O.  Box 
5555,  Oakbrook  Terrace,  IL  60181-5555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Sr.,  Senior  Counsel, 
at  (202)  942-0714,  or  Janet  M. 
Grossnickle.  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 


Commission's  Public  Reference  Branch. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1 .  The  Sponsor  is  a  broker-dealer 
registered  under  the  Securities  and 
Exchange  Act  of  1934.  The  Trust  is 
registered  under  the  Act  and  consists  of 
several  UITs  registered  or  to  be 
registered  under  the  Securities  Act  of 
1933  ("Trust  Series").  Each  Trust  Series 
is  created  under  the  laws  of  the  United 
States  pursuant  to  a  trust  agreement  that 
will  contain  information  specific  to  that 
Trust  Series  and  which  will  incorporate 
by  reference  a  master  trust  indenture     ^ 
(the  "Indenture")  among  the  Sponsor,  a 
bank  (as  defined  in  section  2(a)(5)  of  the 
Act),  an  evaluator  and  a  supervisor. 
Applicants  request  that  any  order 
granted  pursuant  to  the  application 
extend  to  any  future  UIT  sponsored  by 
the  Sponsor  or  an  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  Sponsor  (together  with  the 
Trust,  the  "Trusts"  and  their  series, 
"Trust  Series")  and  any  bank  which  acts 
as  trustee  (a  "Trustee")  for  any  Trust 
Series. 

2.  Several  Trust  Series  have 
investment  objectives  that  specify  the 
investment  of  assets  in  non-United 
States  securities.  To  date,  the  existing 
Trust  Series  which  invest  in  foreign 
securities  have  been  able"  to  deposit 
such  securities  in  the  custody  of  foreign 
banks  and  securities  depositories 
pursuant  to  the  Prior  Order.  Applicants 
state  that  the  Commission  granted  the 
Prior  Order  before  the  most  recent 
amendments  to  rul^  17f-5  under  the  Act 
and  the  adoption  of  rule  1 7f-7  imder  the 
Act  2  and  seek  to  amend  the  Prior  Order 
to  reflect  these  changes.  Applicants 
therefore  request  an  order  to  supercede 
the  Prior  Order  to  permit  the  Trust 
Series  to  deposit  investments,  including 
foreign  ciurencies,  for  which  the 
primary  market  is  outside  the  United 
States  and  such  cash  and  cash 
equivalents  as  reasonably  necessary  to 
effect  the  Trust  Series'  transactions  in' 
those  investments  (collectively. 
"Foreign  Investments"),  with  any 
foreign  bank  or  securities  depository 
subject  to  the  requirements  described 
below. 


Applicants'  Legal  Analysis 

1.  Under  sections  2(a)(5)  and  26(a)(1) 
of  the  Act.  the  trustee  of  a  UFT  must  be 
a  bank  that  is  subject  to  regulation  by 
the  U.S.  government  or  one  of  the  states. 
Section  26(a)(2)(D)  also  requires  that  the 


•  Investment  Company  Act  Release  Nos.  23032 
(Feb.  20,  1998)  (notice)  and  23069  (Mar.  18,  1998) 
(order). 


2  See  Investment  Company  Act  Rel.  Nos.  23815 
(April  29, 1999)  (proposing  release)  and  24424 
(April  27.  2000)  (adopting  release). 
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trust  indenture  provide  that  the  trustee 
"shall  have  possession  of  all  securities 
and  other  property  in  which  the  funds 
of  the  trust  are  invested  *   *   *  and  shall 
segregate  and  hold  the  same  in  trust 
*   *   *  until  distribution  thereof  to  the 
seciu-ity  holders  of  the  trust."  Under 
these  provisions,  the  only  foreign  entity 
that  qualifies  as  a  UIT  custodian  is  an 
overseas  branch  of  a  U.S.  bank. 

2.  Section  6(c)  provides  that  the 
Commission  may  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  person,  securities,  or 
transactions,  from  any  provisions  of  the 
Act  or  any  rule  or  regulation  under  the 
Act  if,  and  to  the  extent  that,  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

3.  Rules  17f-5  and  17f-7  under  the 
Act  govern  the  custody  of  assets  of 
registered  management  investment 
companies  overseas.  Applicants  seek  an 
order  under  section  6(c)  exempting 
them  and  any  U.S.  bank  that  acts  as 
Trustee  for  any  Trust  Series  from 
section  26(a)(2)(D)  of  the  Act  to  the 
extent  necessary  to  permit  a  Trustee  to 
deposit  Foreign  Investments  with  an 
eligible  foreign  custodian  as  that  term  is 
defined  in  Rule  1 7f-5  under  the  Act 
("Eligible  Foreign  Custodian")  or  with 
an  eligible  securities  depository  as  that 
term  is  defined  in  Rule  17f-7  under  the 
Act  ("Eligible  Seciu-ities  Depository"). 

4.  Under  the  proposed  arrangements, 
a  Trust  Series  would  comply  with  all  of 
the  requirements  of  rule  17f-5,  except 
that  the  Trustee  will  perform  the  duties 
and  responsibilities  that  are  normally 
performed  by  the  foreign  custody 
manager  as  described  in  rule  17f-5(c) 
("Foreign  Custody  Manager"). 
Applicants  state  that  the  Trustee  will 
fulfill  the  duties  of  a  Foreign  Custody 
Manager  under  rule  1 7f-5  to  select  an 
Eligible  Foreign  Custodian  and  monitor 
the  foreign  custody  arrangements. 
Applicants  assert  that  the  Trustee  will 
have  the  expertise  and  generally  be  in 
the  best  position  to  make  the 
determinations  required  by  rule  17f-5. 
Under  the  proposed  #Tangements,  a 
Trust  Series  also  will  comply  with  all  of 
the  requirements  of  rule  17f-7,  with  the 
Trustee  providing  the  risk  analysis  to 
the  Sponsor,  monitoring  the  custody 
risks  associated  with  maintaining 
Foreign  Investments  with  an  Eligible 
Securities  Depositary  on  a  continuing 
basis,  and  promptly  notifying  the 
Sponsor  of  any  material  change  in  the 
risks.  Applicants  also  state  that  the 
Sponsor  will  he  required  to  take 


appropriate  action  in  response  to  a 
notification  by  the  Trustee. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  The  Indenture  will  contain 
provisions  under  which  the  Trustee 
agrees  to  indemnify  the  Trust  Series 
against  the  risk  of  loss  of  Trust  Series' 
Foreign  Investments  held  with  an 
Eligible  Foreign  Custodian  in 
accordance  with  the  foreign  custody 
contract. 

2.  The  Indenture  will  contain 
provisions  under  which  the  Trustee 
agrees  to  exercise  reasonable  care, 
prudence,  and  diligence  such  as  a 
person  having  responsibility  for  the 
safekeeping  of  Trust  Series  assets  would 
exercise,  and  to  be  liable  to  the  Trust 
Series  for  any  loss  occurring  as  a  result 
of  the  Trustee's  failure  to  do  so. 

3.  The  Indenture  will  contain 
provisions  under  which  the  Trustee 
agrees  to  perform  all  the  duties  assigned 
by  rule  1 7f-5,  as  now  in  effect,  or  as  it 
may  be  amended  in  the  future,  to  a 
Foreign  Custody  Manager.  A  Trustee's 
duties  under  this  condition  will  not  be 
delegated. 

4.  The  Indenture  will  contain 
provisions  under  which  the  Trustee 
agrees  that  it  (or  the  Trustee's  agent) 
will  (i)  Provide  the  Sponsor  with  an 
analysis  of  the  custody  risks  associated 
with  maintaining  assets  with  an  Eligible 
Securities  Depository;  (ii)  monitor  the 
custody  risks  associated  with 
maintaining  assets  with  the  Eligible 
Securities  Depository  on  a  continuing 
basis  and  promptly  notify  the  Sponsor 
of  any  material  change  in  these  risks; 
and  (iii)  exercise  reasonable  care, 
prudence  and  diligence  in  performing 
the  foregoing  duties. 

5.  The  Sponsor  will  be  required  to 
take  appropriate  action  in  response  to  a 
notification  by  the  Trustee  provided 
pursuant  to  condition  4  above. 

6.  The  Trust  Series'  prospectus  will 
contain  such  disclosure  regarding 
foreign  securities  and  foreign  custody  as 
is  required  for  management  investment 
companies  by  Forms  N-IA  and  N-2. 
The  prospectus  also  will  contain 
disclosure  concerning  the  Sponsor's 
responsibilities  pursuant  to  condition  5 
above. 

7.  The  Trustee  will  maintain  and  keep 
current  written  records  regarding  the 
basis  for  the  choice  or  continued  use  of 
each  foreign  custodian.  These  records 
will  be  preserved  for  a  period  of  not  less 
than  six  years  from  the  end  of  the  fiscal 
year  in  which  the  Trust  Series  was 
terminated,  the  first  two  years  in  an 
easily  accessible  place.  The  records  will 


be  available  for  inspection  at  the 
Trustee's  main  office  during  the 
Trustee's  usual  business  hours,  by 
unitholders  and  by  the  Commission  or 
its  staff. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland,  , 

Deputy  Secretary. 

[FR  Doc.  03-461  Filed  1-9-03;  8:45  am) 

BILUNG  CODE  801(M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25881:812-12658] 

Gladstone  Capital  Corporation;  Notice 
of  Application 

January  3,  2003. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"). 

ACTION:  Notice  of  an  application  for  an 

order  under  section  61(a)(3)(B)  of  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

SUMMARY  OF  APPLICATION:  Applicant, 
Gladstone  Capital  Corporation,  requests 
an  order  approving  a  proposal  to  issue 
stock  options  to  directors  who  are  not 
officers  or  employees  of  the  applicant 
(the  "Non-employee  Directors") 
pursuant  to  its  Amended  and  Restated 
2001  Equity  Incentive  Plan  (the  "Plan"). 
RUNG  DATES:  The  application  was  filed 
on  October  11,  2001,  and  amended  on 
October  2,  2002,  and  January  2,  2003. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  vdth  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  28,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
5th  Street,  NW.,  Washington,  DC  20549- 
0609.  Applicant,  1616  Anderson  Road, 
Suite  208,  McLean,  VA  22102. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  A.  Gregory,  Senior  Counsel,  at 
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(202)  942-0611,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
{Division  of  Investment  Management, 
Office  of  Ini^estment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appbcation.  The  complete  application  is 
available  for  a  fee  at  the  Commission's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0102  (tel.  202-942-8090). 

Applicant's  Representations 

1.  Applidant,  a  Maryland  corporation, 
is  a  business  development  company 
("BDC")  within  the  meaning  of  section 
2(a)(48)  of  the  Act.i  Applicant's  primary 
business  is  making  loans  to  small  and 
medium-sized  companies.  Applicant 
states  that  its  investment  objective  is  to 
achieve  a  high  leVel  of  current  income. 
Applicant's  investment  decisions  are 
made  by  its  board  of  directors  (the 
"Board")  based  on  the 
recommendations  of  a  credit  committee 
comprised  of  senior  management. 
Applicant  does  not  have  an  external 
investment  adviser  within  the  meaning 
of  section  2(a){20)  of  the  Act. 

2.  Applicant  requests  an  order  imder 
section  61(a)(3)(B)  of  the  Act  approving 
the  grant  of  nonstatutory  stock  options 
pursuant  to  the  Plan  to  its  Non- 
employee  Directors.  2  Applicant  has  a 
six  member  Board.  Three  of  the  five 
current  members  are  not  "interested 
persons"  (as  defined  in  section  2(a){19) 
of  the  Act)  of  the  applicant 
("Disinterested  Directors"). ^  The  Plan 
was  approved  by  both  the  Board  and 
applicant's  stockholders  on  July  23, 
2001.  On  August  8,  2001,  the  Board  and 
applicant's  stockholders  amended  the 
Plan  to  increase  the  number  of  options 
that  may  be  granted  under  the  Plan.  On 
September  23,  2002,  the  Board  amended 
the  Plan  to  adjust  the  method  for 
determining  the  exercise  price  of 
options  granted  pursuant  to  the  Plan. 
The  grant  of  options  to  current  Non- 
employee  Directors  under  the  Plan  will 
be  made  on  the  date  the  Commission 


'  Section  2(a)(48)  defines  a  BDC  to  be  any  closed- 
end  investment  company  that  operates  for  the 
purpose  of  making  investments  in  securities 
described  in  sections  55(a)(1)  through  55(a)(3)  of  the 
Act  and  makes  available  significant  managerial 
assistance  with  respect  to  the  issuers  of  such 
securities. 

2  Each  Non-employee  Director  receives  an  annual 
director's  fee  of  $10,000.  a  fee  of  51,000  for  each 
Board  meeting  attended  (with  no  additional 
compensation  payable  in  connection  with 
committee  meetings),  and  reimbursement  for 
related  expenses. 

'TTie  applicant's  Board  presently  has  one 
vacancy.  All  of  applicant's  Non-employee  Directors 
are  Disinterested  Directors. 


issues  an  order  on  the  application  (the 
"Order  Date"). 

3.  Each  Non-employee  Director 
serving  on  the  Order  Date  will  be 
entitled  to  receive  an  option  to  purchase 
10,000  shares  of  applicant's  common 
stock  (the  "Initial  Grants"),  which  will 
vest  in  two  equal  installments  of  5,000 
shares  on  each  of  the  first  two 
anniversaries  of  August  23,  2001,  the 
date  of  applicant's  initial  public  offering 
of  its  common  stock."  Each  new  Non- 
employee  Director  joining  the  Board 
after  the  Order  Date  will  be  entitled  to 
receive  an  option  to  purchase  10,000 
shares  of  applicant's  common  stock  (the 
"New  Director  Grants"),  which  will  be 
awarded  when  such  individual  joins  the 
Board.  Additionally,  at  the  time  of  each 
annual  meeting  of  applicant's 
stockholders,  beginning  with  the  2002 
annual  meeting  of  stockholders, 
applicant  will  grant  each  incumbent 
Non-employee  Director  an  additional 
option  to  purchase  10,000  shares  of  its 
common  stock  (the  "Annual  Grants"). 
The  options  granted  under  the  New 
Director  Grants  and  the  Aimual  Grants 
will  vest  in  two  equal  installments  of 
5,000  shares  on  each  of  the  first  two 
anniversaries  of  the  date  of  grant.^ 

4.  The  exercise  price  of  the  options 
will  not  be  less  than  the  current  market 
value  of,  or  if  no  market  value  exists,  the 
current  net  asset  value  per  share  of, 
applicant's  common  stock  on  the  date  of 
the  grant.6  Under  the  Plan,  "current 
market  value"  is  defined  as  the  closing 
sales  price  of  the  shares  as  quoted  on 
the  NASDAQ  National  Market,  or 
alternatively,  on  the  exchange  where 
applicant's  shares  are  traded,  on  the  day 
the  option  is  granted. 

5.  Options  granted  under  the  Plan  will 
expire  within  10  years  from  the  date  of 
grant.  In  the  event  of  death  or  disability 
of  a  Non-employee  Director  during  the 
director's  service,  unexercised  options 
immediately  become  exercisable  and 
may  be  exercised  only  during  the  period 
of  eighteen  months  following  the  date  of 
death  or  twelve  months  following  the 
date  of  disability,  but  in  no  event  after 
the  respective  expiration  date  of  such 
options.  In  the  event  of  the  termination 
of  a  Non-employee  Director's 
directorship  for  a  reason  other  than  by 


*  In  the  case  of  one  Non-employee  Director,  the 
options  will  vest  on  each  of  the  first  two 
anniversaries  of  June  5,  2002.  the  date  that  such 
Non-employee  Director  joined  the  Board. 

5  The  options  granted  under  the  Annual  Grants 
for  2002  will  vest  on  each  of  the  first  two 
anniversaries  of  March  26.  2002,  the  date  of 
applicant's  2002  annual  meeting  of  stockholders. 

»The  exercise  price  of  the  Initial  Grants  and  the 
Annual  Grants  for  2002  will  be  the  current  market 
value  of,  or  if  no  market  value-exists,  the  current 
net  asset  value  per  share  of.  applicant's  common 
stock  on  the  Order  Date. 


death  or  disability,  an  option,  to  the 
extent  then  exercisable,  may  be 
exercised  only  dimng  a  period  of  three  - 
months  following  the  date  of 
termination,  but  in  no  event  after  the 
respective  expiration  date  of  such 
options.  The  options  may  not  be 
transferred  except  for  disposition  by 
will  or  the  laws  of  descent  and 
distribution. 

6.  Applicant's  officers  and  employees, 
including  any  employee  directors,  also 
are  eligible  to  receive  stock  options 
under  the  Plan.  The  total  number  of 
shares  of  common  stock  ciurently 
issuable  imder  the  Plan  is  1,500.000 
shares,  representing  approximately 
13.7%  of  the  10,071,844  shares  of 
applicant's  common  stock  outstanding 
as  of  December  31 ,  2002.  As  of 
December  31,  2002,  applicant  had 
issued  options  to  purchase  1,410,000 
shares  to  its  officers  and  employees 
(including  officer-directors)  under  the 
Plan.  After  the  Initial  Grants  and  the 
Annual  Grants  for  2002  are  granted  to 
the  three  current  Non-employee 
Directors,  40,000  shares  of  applicant's 
common  stock  would  remain  eligible  for 
awards  imder  the  Plan. 

7.  On  December  5,  2002,  the  Board 
approved  a  proposal  to  amend  the  Plan 
to  increase  the  number  of  shares 
authorized  for  issuance  under  the  Plan 
to  2,000,000  shares  (the  "Pool  Increase 
Proposal").  Applicant  will  present  the 
Pool  Increase  Proposal  to  its 
stockholders  at  its  2003  aimual 
stockholders  meeting,  which  is  expected 
to  be  held  on  February  24,  2003.  The 
Pool  Increase  Proposal,  if  approved, 
would  represent  approximately  17.4% 
of  the  shares  of  applicant's  common 
stock  outstanding  as  of  December  31, 
2002.  Applicant  will  not  issue  any 
options  to  its  officers,  employees 
(including  officer-directors)  and  Non- 
employee  Directors  beyond  those 
■currently  remaining  available  for  grant 
under  the  Plan  unless  and  imtil  its 
stockholders  approve  the  Pool  Increase 
Proposal. 

8.  Applicant  has  no  warrants,  options 
or  rights  to  purchase  its  outstanding 
voting  securities  other  than  those 
granted  to  its  officers  and  employees 
pursuant  to  the  Plan.  The  Plan  as  it 
relates  to  the  Non-Employee  Directors 
will  not  be  modified  materially  from  the 
description  in  the  application  without 
obtaining  an  order  of  the  Commission  or 
approval  of  the  Commission  staff. 

Applicant's  Legal  Analysis 

1.  Section  63(3)  of  the  Act  permits  a 
BDC  to  sell  its  common  stock  at  a  price 
below  current  net  asset  value  upon  the 
exercise  of  any  option  issued  in 
accordance  with  section  61(a)(3)  of  the 
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Act.  Section  61(a)(3)(B)  of  the  Act 
provides,  in  pertinent  part,  that  a  BDC 
may  issue  to  its  non-employee  directors 
options  to  purchase  its  voting  securities 
pursuant  to  an  executive  compensation 
plan,  provided  that:  (i)  The  options 
expire  by  their  terms  within  ten  years; 
(ii)  the  exercise  price  of  the  options  is 
not  less  than  the  current  market  value 
of  the  imderlying  securities  at  the  date 
of  the  issuance  of  the  options,  or  if  no 
market  exists,  the  current  net  asset  value 
of  the  voting  securities;  (iii)  the  proposal 
to  issue  the  options  is  authorized  by  the 
BDC's  shareholders,  and  is  approved  by 
order  of  the  Commission  upon 
application;  (iv)  the  options  are  not 
transferable  except  for  disposition  by 
gift,  will  or  intestacy;  (v)  no  investment 
adviser  of  the  BDC  receives  any 
compensation  described  in  section 
205(1)  of  the  Investment  Advisers  Act  of 
1940,  except  to  the  extent  permitted  by 
clause  (A)  or  (B)  of  that  section;  and  (vi) 
the  BDC  does  not  have  a  profit-sharing 
plan  as  described  in  section  57(n)  of  the 
Act. 

2.  In  addition,  section  61(a)(3)  of  the 
Act  provides  that  the  amount  of  the 
BDC's  voting  securities  that  would 
result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  at  the  time  of  issuance  may  not 
exceed  25%  of  the  BDC's  outstanding 
voting  securities,  except  that  if  the 
amount  of  voting  securities  that  would 
result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  issued  to  the  BDC's  directors, 
officers,  and  employees  pursuant  to  an 
executive  compensation  plan  would 
exceed  15%  of  the  BDC's  outstanding 
voting  securities,  then  the  total  amoimt 
of  voting  securities  that  would  result 
from  the  exercise  of  all  outstanding 
warrants,  options,  and  rights  at  the  time 
of  issuance  will  not  exceed  20%  of  the 
outstanding  voting  securities  of  the 
BDC. 

3.  Applicant  represents  that  the  terms 
of  the  Plan  meet  all  the  requirements  of 
section  61(a)(3)(B)  of  the  Act.  Applicant 
states  in  support  of  the  application  that 
the  Non-employee  Directors  are  actively 
involved  in  the  oversight  of  applicant's 
affairs  and  that  it  relies  on  the  judgment 
and  experience  of  the  Board.  Applicant 
also  states  that  the  Non-employee 
Directors  provide  guidance  and  advice 
on  operational  issues,  underwriting 
policies,  credit  policies,  asset  valuation, 
and  strategic  direction,  as  well  as 
serving  on  committees.  Applicant 
believes  that  the  options  to  be  granted 
to  the  Non-employee  Directors  provide 
significant  incentives  for  the  Non- 
employee  Directors  to  remain  on  the 
Board  and  to  devote  their  best  efforts  to 
the  success  of  applicant's  business. 


Applicant  also  states  that  the  options 
will  provide  a  means  for  the  Non- 
employee  Directors  to  increase  their 
ownership  interests  in  applicant, 
thereby  ensuring  close  identification  of 
their  interests  with  the  interests  of 
applicant's  stockholders. 

4.  Applicant  submits  that  the  granting 
of  options  to  the  Non-employee 
Directors  to  purchase  shares  of 
applicant's  common  stock  is  fair  and 
reasonable  and  does  not  involve 
overreaching  of  applicant  or  its 
stockholders.  Applicant  states  that  the 
number  of  voting  securities  that  would 
result  from  the  exercise  of  all  options 
issued  or  issuable  to  officers, 
employees,  and  Non-employee  Directors 
under  the  Plan,  assuming  approval  of 
the  Pool  Increase  Proposal,  is  2,000,000 
shares,  or  approximately  17.4%  of 
applicant's  outstanding  common  stock, 
which  is  below  the  percentage 
limitations  in  the  Act.  The  total  number 
of  options  issuable  under  the  Plan  that 
may  be  granted  in  any  one  year  to  Non- 
employee  Directors  represents  about 
0.4%  of  applicant's  outstanding 
common  stock.  Applicant  asserts  that, 
given  the  small  amount  of  common 
stock  issuable  upon  exercise  of  the 
options,  the  exercise  of  options 
pursuant  to  the  Plan  would  not  have  a 
substantial  dilutive  effect  on  the  net 
asset  value  of  applicant's  stock. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

|FR  Doc.  03-462  Filed  1-9-03;  8:45  am) 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  (68  FR  395,  January  3, 

2003] 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street,  NW.. 

Washington,  DC. 

ANNOUNCEMENT  OF  CLOSED  MEETING: 

Additional  Meeting. 

The  Securities  and  Exchange 
Commission  held  an  additional  Closed 
Meeting  during  the  week  of  January  6, 
2003. 

An  additional  Closed  Meeting  was 
held  on  Monday,  January  6,  2003  at  1:30 
p.m. 

Commissioner  Classman,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 


Commission,  and  recording  secretaries 
attended  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  were  also  present. 

The  subject  matter  of  the  Closed 
Meeting  held  on  Monday,  January  6, 
2003  was: 

Regulatory  matter  bearing 
enforcement  implication. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  January  8,  2003. 
Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  03-667  Filed  1-8-03;  3:59  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94-409,  that 
the  Seciurities  and  Exchange 
Commission  will  hold  the  following 
meetings  during  the  week  of  January  13, 
2003:  A  Closed  Meeting  will  be  held  on 
Tuesday,  January  14,  2003,  at  10  a.m., 
and  an  Open  Meeting  will  be  held  on 
Wednesday.  January  15,  2003,  at  10 
a.m.,  in  Room  1C30,  the  William  O. 
Douglas  Room. 

Commissioner  Classman,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  {9)(B)  and  (10) 
and  17  CFR  200.402(a)(3),  (5),  (7),  (9)(ii) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meeting. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday,  January 
14,  2003  will  be: 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 

Institution  and  settlement  of  injunctive 
actions;  and 
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Amicus  participation. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Wednesday. 
January  15,  2003  will  be: 

1.  The  Commission  will  consider 
adopting  new  rules  and  amendments 
regarding  the  use  of  pro  forma  financial 
information  in  order  to  implement 
Section  401(b)  of  the  Sarbanes-Oxley 
Act  of  2002.  In  addition,  the 
Commission  will  consider  an 
amendment  to  Form  8-K  requiring  the 
submission  of  earnings  announcements 
and  releases. 

2.  The  Commission  will  consider 
whether  to  adopt  new  rules  to  prohibit 
an  issuer's  directors  and  executive 
officers  from  purchasing,  selling  or 
otherwise  acquiring  or  transferring  any 
equity  security  of  the  issuer  during  a 
pension  plan  blackout  period  that 
prevents  plan  participants  or 
beneficiaries  from  engaging  in  equity 
seciu-ities  transactions,  if  the  equity 
secxuity  was  acquired  in  connection 
with  the  director  or  executive  officer's 
service  or  employment  as  a  director  or 
executive  officer.  These  rules 
implement  Section  306(a)  of  the 
Sarbanes-Oxley  Act  of  2002.  In  addition, 
the  rules  will  require  issuers  to  provide 
advance  notice  to  their  directors  and 
executive  officers  and  the  Commission 
of  the  imposition  of  a  pension  plan 
blackout  period. 

3.  The  Commission  will  consider 
whether  to  adopt  new  disclosure 
requirements  mandated  by  Sections  406 
and  407  of  the  Sarbanes-Oxley  Act  of 
2002.  The  new  rules  require  a  company 
subject  to  the  reporting  requirements  of 
the  Securities  Exchange  Act  of  1934  to 
disclose:  (1)  Whether  it  has  adopted  a 
code  of  ethics  that  applies  to  certain  of 
its  senior  officers;  and  (2)  whether  a 
financial  expert  serves  on  the 
company's  audit  committee.  The 
Commission  will  consider  whether  to 
adopt  rules  imder  Section  404  of  the 
Sarbanes-Oxley  Act  relating  to  internal 
control  reports  by  management  in  a 
separate  release  at  a  later  date — these 
rules  were  proposed  in  the  same  release 
as  the  rules  under  Sections  406  and  407. 

4.  The  Commission  will  consider 
whether  to  adopt  Regulation  Analyst 
Certification,  a  new  rule  that  would 
require  research  analysts  to  provide 
certifications  regarding  the  views  they 
express  in  research  reports  and  public 
appearances  and  to  provide  disclosures 
regarding  any  compensation  they  may 
have  received  related  to  those  views  and 
recommendations. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 


any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  January  8,  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-668  Filed  1-8-03;  4:00  pm) 
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January  3,  2003. 

On  August  17.  2000.  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-^ 
thereunder,  2  a  proposed  rule  change  to 
amend  the  Amex's  Minor  Rule  Violation 
Fine  Plan  ("Plan").  On  December  7, 

2000,  the  Amex  amended  the  proposal. ^ 
The  Amex  again  amended  the  proposal 
on  January  29,  2001.'*  On  March  19, 

2001 ,  the  proposed  rule  change,  as' 
modified  by  Amendment  Nos.  1  and  2, 
was  published  for  notice  and  comment 
in  the -Federal  Register.  ^  The 
Commission  received  no  comments  on 
the  proposed  rule  change.  On  December 
23,  2002,  the  Amex  amended  the 


proposed  rule  change.^  This  order 
approves  the  proposed  rule  change  as 
modified  by  Amendment  Nos.  1  and  2. 
Simultaneously,  the  Commission 
provides  notice  of  filing  of  Amendment 
No.  3  and  grants  accelerated  approval  of 
Amendment  No  3. 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change  and 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  ^  and,  in  particular, 
the  requirements  of  section  6  of  the 
Act  *  and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(6) 
of  the  Act «  in  that  it  will  provide  a 
procedure  whereby  member 
organizations  can  be  appropriately 
disciplined  in  those  instances  when  a 
rule  violation  is  minor  in  nature,  but  a 
sanction  more  serious  than  an 
admonition  letter  is  appropriate. 
Additionally,  the  Commission  finds  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  sections  6(b)(7)  i° 
and  6(d)(1) ' '  of  the  Act.  Section  6(b)(7) 
requires  the  rules  of  an  exchange  to  be 
in  accordance  with  the  provisions  of 
section  6(d)  of  the  Act,  and,  in  general, 
to  provide  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members.  Section 
6(d)(1)  requires  an  exchange  to  bring 
specific  charges,  notify  such  member  or 
person  of,  and  give  him  an  opportunity 
to  defend  against,  such  charges,  and 
keep  a  record,  in  any  proceeding  to 
determine  whether  a  member  or  person 
associated  with  a  member  should  be 
disciplined.  Finally,  the  Commission 
finds  the  proposal  is  consistent  with 


•15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  December  1,  2000  letter  from  William 
Floyd-Jones,  )r.,  Esq.,  Assistant  General  Counsel, 
Amex,  to  Katherine  A.  England,  Assistant  Director. 
Division  of  Market  Regulation  ("Division"), 
Commission,  and  attachments  ("Amendment  No. 
1").  In  Amendment  No.  1.  the  Amex  made  technical 
changes  to  the  proposed  rule  language  to  clarify 
which  language  was  added  and  which  language  was 
rearranged. 

*  See  January  26,  2001  letter  from  Wilfiam  Floyd- 
Jones,  Jr.,  Esq.,  to  Nancy  J.  Sanow,  Assistant 
Director,  Division.  Commission,  and  attachments 
("Amendment  No.  2").  While  the  cover  letter 
indicates  that  Amendment  No.  2  replaces  and 
supersedes  the  original  filing.  Amendment  No.  2 
only  replaces  and  supersedes  the  proposed  rule 
language  provided  in  the  original  proposal  and 
Amendment  No.  1.  Telephone  conversation  March 
12,  2001  between  William  Floyd-Jones,  Jr..  Esq., 
Assistant  General  Counsel.  Amex,  and  Joseph  P. 
Morra,  Special  Counsel,  Division,  Commission. 

5  See  Securities  Exchange  Act  Release  No.  44066 
(March  12.  2001),  66  FR  15511. 


6  See  December  20.  2002  letter  from  William    ' 
Floyd-Jones.  |r..  Esq..  Assistant  General  Counsel. 
Amex,  to  Nancy  |.  Sanow,  Assistant  Director. 
Division.  Commission,  and  attachments 
("Amendment  N6.  3").  In  Amendment  No.  3,  the 
Amex  removed  the  following  rules  from  the  list  of 
rules  thai  the  Amex  originally  proposed  to  add  to 
the  Plan:  (1)  Violations  of  the  Amex's  short  sale 
borrowing  policies:  (2)  failure  to  liquidate  positions 
as  directed  by  the  Amex  that  are  over  applicable 
position  limits:  and  (3)  failure  to  comply  with  the 
Amex"s  restrictions  on  transactions  and  exercises  in 
specified  options.  As  a  result  of  Amendment  No.  3, 
the  only  rules  that  the  Amex  proposes  to  administer 
pursuant  to  the  Plan  are  violation  of  SEC  Rule 
11  Acl-4  (commonly  referred  to  as  the  "Limit  Order 
Display  Rule."  and  violation  of  the  Amex's  rules 
regarding  the  deactivation  of  Quote  Assist  (Amex 
Rule  170.  Commentary  .10). 

'  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c{fl. 

»15U.S.C".  78f. 

"15  U.S.C.  78fn>)(6). 

>°15  U.S.C.  78flb)(7). 

"  15  aS.C.  78f[d)(l). 
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Rule  19d-l  (c)(2)  under  the  Act  '2  that 
governs  minor  rule  violation  plans. 

In  approving  this  proposal,  the 
Commission  in  no  way  minimizes  the 
importance  of  compliance  with  these 
rules,  and  all  other  rules  subject  to  the 
imposition  of  fines  under  the  Plan.  The 
■  Commission  believes  that  the  violation 
of  any  self-regulatory  organization's 
rules,  as  well  as  Commission  rules,  is  a 
serious  matter.  However,  in  an  effort  to 
provide  the  Exchange  with  greater 
flexibility  in  addressing  certain 
violations,  the  Plan  provides  a 
reasonable  means  to  address  rule 
violations  that  do  not  rise  to  the  level  of 
requiring  formal  disciplinary 
proceedings.  The  Commission  expects 
that  the  Amex  will  continue  to  conduct 
surveillance  with  due  diligence,  and 
make  a  determination  based  on  its 
findings  whether  fines  of  more  or  less 
than  the  recommended  amount  are 
appropriate  for  violations  of  rules  under 
the  Plan,  on  a  case  by  case  basis,  or  if 
a  violation  requires  formal  disciplinary 
action. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No.  3 
before  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Amex  filed 
Amendment  No.  3  to  remove  certain 
rules  from  the  proposal.  Removal  of 
these  rules  from  the  proposal  presents 
no  novel  issues  that  would  require 
further  notice  and  comment  before 
approving  this  modification.  Therefore, 
the  Commission  finds  good  cause  for 
accelerating  approval  of  the  proposed 
rule  change,  as  amended. 

In  approving  this  proposed  rule 
change,  the  Commission  recognizes  that 
certain  aspects  of  the  proposal  will 
require  additional  time  for 
implementation,  while  other  aspects  of 
the  proposed  rule  change  can  be 
implemented  upon  Commission 
approval.  The  Commission  expects  that 
the  Amex  will  implement  as  much  of 
the  proposed  rule  change's  terms  and 
conditions  as  is  possible  upon  approval, 
and  will  implement  the  remaining 
provisions  of  the  proposed  rule  change 
as  soon  as  practicable  thereafter.!^ 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  Amendment  No. 
3,  including  whether  Amendment  No.  3 


"17  CFR  240.19d-l(c)(2). 

'^  For  example,  the  Amex  will  require  additional 
time  to  implement  the  new  Conmiittee  structure  for 
the  Minor  Floor  Violation  Disciplinary  Committee. 
The  Amex  anticipates  it  will  be  able  to  implement 
the  new  structure  after  the  April  23,  2003  meeting 
of  the  Amex  Board.  See  January  3,  2003  letter  fhjm 
William  Floyd-Jones.  ]t.,  Esq.,  Assistant  General 
Counsel,  Amex,  to  Joseph  P.  Morra,  Special 
Counsel.  Division.  Commission  (via  e-mail). 


is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  Amendment 
No.  3  that  are  filed  with  the 
Commission,  emd  all  written 
commimications  relating  to  Amendment 
No.  3  between  the  Conunission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-00-48  and  should  be 
submitted  by  January  31,  2003. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^^  that  the 
proposed  rule  change  (SR-Amex-00- 
48),  as  amended  by  Amendment  Nos.  1 
and  2,  be,  and  it  hereby  is,  approved, 
and  that  Amendment  No.  3  to  the 
proposed  rule  change  be,  and  hereby  is, 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-458  Filed  1-9-03;  8:45  am) 
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January  3,  2003. 

On  November  20,  2002,  the  American 
Stock  Exchange  LLC  ("Amex")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  piu-suant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b-4  thereimder,^  a  proposed  rule 
change  to  amend  sections  101, 102,  and 
1003  of  the  Amex  Company  Guide  to 
modify  initial  and  continued  listing 
standards. 


The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  4,  2002.^  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange "»  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act  "5  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Exchange  proposes  to  adopt  a 
new  initial  listing  standard  (in  addition 
to  existing  standards)  which  is  designed 
to  permit  an  assessment  of  an  issuer's 
suitability  for  listing  on  the  basis  of 
compliance  with  total  market 
capitalization  or  total  assets  and 
revenues  in  substitution  of 
shareholders'  equity.  The  Amex  also 
proposes  that  corresponding  revisions 
be  adopted  to  the  continued  listing 
standards  to  provide  that  a  listed 
company  will  not  be  subject  to  delisting 
(assuming  compliance  with  other 
applicable  standards]  even  if  it  has 
experienced  net  losses  or  losses  from 
continuing  operations,  and  does  not 
satisfy  existing  equity  requirements,^  if 
it  is  in  compliance  with  following 
requirements: 

•  Total  value  of  market  capitalization; 
$50  million,  or 

•  Total^ssets  and  revenue:  $50 
million  each  (in  most  recent  fiscal  year 
or  two  of  last  three  most  recently 
completed  fiscal  years),  and 

•  At  least  1,100,000  shares  publicly 
held,  a  market  value  of  publicly  held 
shares  of  at  least  $15,000,000  and  400 
round  lot  shareholders. 

The  Commission  believes  that  the 
proposed  rule  change  will  allow  for  the 
evaluation  of  an  issuer's  listing 


»« 15  U.S.C.  78s(b)(2). 
>5  17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s{b)(l). 
M7CFR240.19lh-4. 


'•  See  Securities  Exchange  Act  Release  No.  46887 
(November  22,  2002).  67  FR  72239  (December  4, 
2002). 

■*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

5 15  U.S.C.  78f. 

''IS  U.S.C.  78f(b)(5). 

'  Section  1003(a)  of  the  Amex  Company  Guide 
provides  that  a  listed  company  which  has  sustained 
losses  in  two  of  its  three,  three  of  its  four,  or  five 
of  its  most  recent  fiscal  years  will  be  subject  to 
delisting  if  its  stockholders'  equity  is  less  than  $2 
million,  $4  million  or  $6  million,  respectively. 
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eligibility  against  additional 
comprehensive  criteria.  The 
Commission  notes  that  the  proposal  is 
not  materially  different  from  standards 
in  place  at  other  marketplaces;  both  the 
New  York  Stock  Exchange,  Inc.  and  The 
Nasdaq  Stock  Market.  Inc.  listing 
standards  contain  a  variety  of 
alternative  qualifications  standards, 
including  standards  based  on  measures 
of  market  capitalization,  revenue  and 
assets. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.a  that  the 
proposed  rule  change  (SR-Amex-2002- 
97)  be.  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.9 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  03-459  Filed  1-9-03;  8:45  am] 
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Applications  Fees 

December  31,  2002. 
I.  Introduction 

On  November  20,  2002,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934'  and 
Rule  19b-4  thereunder, 2  a  proposed  rule 
change  to  increase  and  simplify  the 
ccHitinuing  annual  listing  fee  pricing  for 
all  listed  companies  (excluding  closed- 
end  funds),  and  to  increase  the  fee  for 
technical  original  listings  and 
supplemental  listing  applications.  The 
NYSE  also  proposes  to  make  permanent 
an  overall  $1  million  per-issuer  fee  cap 
that  has  been  in  effect  on  a  pilot  basis 
and  is  scheduled  to  expire  on  December 


31,  2002.3  Notice  of  the  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  December  16. 
2002.''  On  December  30,  2002,  the  NYSE 
filed  Amendment  No.  1  to  the  proposed 
rule  change.^  This  order  approves  the 
NYSE's  proposed  rule  change  on  an 
accelerated  basis,  publishes  notice  of 
Amendment  No.  1 ,  and  grants 
accelerated  approval  to  Amendment  No. 
1. 

n.  Description 

A.  Background 

As  noted  above,  the  proposed  rule 
change  would  increase  the  fees  the 
NYSE  charges  to  issuers  that  are  listed 
on  the  NYSE  and  simplify  the  fee 
schedule  that  provides  for  such  fees. 
The  NYSE  proposes  to  make  the  fees 
effective  as  of  January  1,  2003. 

B.  Changes  to  the  Fee  Schedule 

The  NYSE  proposes  to  increase  the 
"technical  original"  listing  fee. 
Currently,  Section  902.02B  of  the  NYSE 
Listed  Company  Manual  provides  for  a 
"reduced  initial  fee"  of  $5,300  when  a 
company  makes  a  technical  change  in 
the  nature  of  the  company  without 
substantively  affecting  the  equity 
position  or  rights  of  its  common 
shareholders.  This  fee,  often  referred  to 
as  a  "technical  original"  listing  fee, 
applies  when,  for  example,  a  company 
changes  its  state  of  incorporation  or 
reincorporates,  forms  a  holding 
company  which  replaces  the  listed 
company,  or  does  a  reverse  split.  The 
NYSE  proposes  to  increase  this  fee  from 
$5,300  to  $15,000. 

Section  902.02B  of  the  NYSE  Listed 
Company  Manual  also  specifies  that  the 


»)5U.S.C.  78s(b)(2). 
fl7CFR200.3O-3(a)(12). 
>15U.S.C.  78s(b)(l). 
Sl7CFR240.19b-4. 


3  See  Securities  Exchange  Act  Release  No.  43163 
(August  16.  2000),  65  FR  51389  (August  23,  2000) 
(SR-NYSE-00-16). 

■*  See  Securities  Exchange  Act  Release  No.  46960 
(December  6.  2002),  67  FR  77124  (December  16. 
2002)  (SR-NYSE-2002-62).  The  15-day  comment 
period  expired  on  December  31',  2002. 

5  See  Letter  from  Darla  Stuckey,  Corporate 
Secretary,  NYSE,  to  Nancy  Sanow,  Assistant 
Director.  Division  of  Market  Regulation, 
Commission,  dated  December  27,  2002- 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
NYSE  requested  that  the  Commission  either 
approve  the  proposed  rule  change  after  thirty  days 
following  publication  in  the  Federal  Register  with 
retroactive  effectiveness  to  January  1.  2003,  or  Find 
good  cause  pursuant  to  Section  19(bJ(2)  of  the  Act 
for  approving  the  proposed  rule  change  prior  to  the 
thirtieth  day  after  publication  in  the  Federal    • 
Register.  In  addition,  the  NYSE  provided  the 
Commission  with  copies  of  four  letters  from  issuers 
responding  to  correspondence  from  the  NYSE  in 
early  October  that  announced  the  NYSE's  intention 
to  implement  the  new  fee  schedule.  (The 
Commission  also  received  a  copy  of  one  of  the 
letters  following  publication  of  the  notice  in  the 
Federal  Register.)  Furthermore,  the  NYSE  set  forth 
its  view  as  to  why  it  believed  the  Commission  had 
good  cause' to  accelerate  the  effectiveness  of  the 
proposed  rule  change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  in  the  Federal  Register. 


minimum  fee  for  the  consideration  of 
any  listing  application  is  $1,500.  When 
shares  are  being  issued  concurrently 
with  the  application,  the  company  is 
charged  the  greatest  of  the  per-share 
rate,  this  minimum  fee,  or  the 
"technical  original"  listing  fee  described 
in  the  immediately  preceding 
paragraph.  The  NYSE  is  proposing  to 
increase  the  minimum  initial  fee  from 
$1,500  to  $2,500. 

The  NYSE  proposes  to  amend  Section 
902. 02C  of  the  NYSE  Listed  Company 
Manual,  which  relates  to  the  continuing 
annual  listing  fee.^  Continuing  annual 
fees  for  each  issuer  are  based  on  the 
number  of  its  securities  listed  (including 
American  Depositary  Securities 
represented  by  American  Depositary 
Receipts),  and  there  is  a  schedule  of  per- 
share  rates  set  forth  in  Section  902. 02C 
(Section  902. 04C  for  non-U. S. 
companies)  of  the  NYSE  Listed 
Company  Manual.  Currently,  that 
schedule  is  tiered,  with  a  per-share  rate 
of  $1,650  per  million  shares  for  the  first 
and  second  million  shares,  and  a  per- 
share  rate  of  $830  per  million  shares  for 
additional  shares  beyond  two  million. 
Likewise,  the  minimum  fee  that  an 
issuer  pays  to  continue  to  be  listed  on 
the  NYSE  is  subject  to  a  tiered  structure, 
whereby  an  issuer  is  subject  to  a 
variable  annual  fee  minimum  based 
upon  the  number  of  shares  it  lists.  The 
NYSE  is  proposing  to  eliminate  the 
tiers,  so  that  the  per-share  rate  will  be 
$930  per  million  shares  subject  to  a 
minimum  continuing  annual  fee  of 
$35,000,  as  provided  for  in  Section 
902. 04C  of  the  proposed  rule  change  to 
the  NYSE  Listed  Company  Manual. 

The  impact  of  these  proposed  changes 
to  the  continuing  annual  fee  as 
described  below  will  be  capped  for  each 
issuer  at  $75,000  for  calendar  2003,  and 
at  $150,000  for  calendar  2004.^  For  a 
company  hitting  both  those  caps,  the 
full  impact  of  these  price  changes  would 
not  be  borne  until  calendar  year  2005. 

Continuing  annual  fees,  which  are  set 
forth  in  Section  902.02C.and  Section 
902. 04C  of  the  NYSE  Listed  Company 


••At  this  time,  the  NYSE  is  not  proposing  to 
change  the  continuing  anniial  fees  as  applied  to 
closed-end  funds  listed  on  the  NYSE,  which      , 
continue  to  be  subject  to  the  fee  schedule  currently 
in  effect.  The  Commission  notes,  however,  that  the 
NYSE  is  in  the  process  of  developing  a  revised  fee 
schedule  for  closed-end  fund  issuers.  Telephone 
•  conversation  between  Annmarie  Tiemy.  Senior 
Counsel.  Office  of  General  Counsel.  NYSE  and  Tim 
Fox,  Law  Clerk.  Division  of  Market  Regulation. 
December  5,  2002.  In  addition,  no  changes  are  being 
proposed  to  the  several  specific  pricing  provisions 
provided  in  Section  9O2.02C  for  "fund  families" 
with  a  number  of  funds  listed  on  the  NYSE. 

'  The  Commission  notes  that  the  NYSE 
communicated  these  fee  caps  to  issuers  in 
correspondence  sent  to  the  issuers  dated  in  early 
October  of  2002.  See  Amendment  No.  1. 
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Manual,  are  assessed  separately  on  eabh 
class  of  seciuity  issued.  Because  some 
companies  have  more  than  one  class  of 
common  stock  listed  on  the  NYSE,  the 
NYSE  currently  provides  that  if  one 
class  pays  the  $35,000  minimum  fee,  the 
other  class(es)  are  subject  to  lower 
minima  (ranging  from  $16,170  to 
$32,320)  depending  on  the  number  of 
shares  listed.  To  simplify  this  structure, 
the  NYSE  is  proposing  to  amend 
Sections  902.02C  and  902.04C  of  the 
NYSE  Listed  Company  Manual  so  that 
when  a  company  has  multiple  classes  of 
common  stock  listed  on  the  NYSE,  the 
class  with  the  greatest  number  of  shares 
outstanding  will  be  subject  to  the 
$35,000  minimum,  and  each  additional 
class  of  common  stock  will  be  subject  to 
a  minimum  fee  of  $20,000  per  class. 

Under  Section  902. 02C  of  the  NYSE 
Listed  Company  Manual,  classes  of 
securities  other  than  common  stock  are 
currently  subject  to  the  same  continuing 
annual  fee  rate  schedule  as  conunon 
stock,  but  with  a  lower  minimum  fee  of 
$3,600,  rather  than  $35,000. 
Accordingly,  the  NYSE  proposes  that 
the  new  rate  schedule  of  $930  per 
million  shares  will  apply  to  these 
seciu-ities,  and  the  applicable  minimum 
will  be  raised  from  $3,600  to  $5,000.  In 
the  case  of  a  company  with  listed 
preferred  stock  that  does  not  have 
common  stock  listed  at  the  NYSE,  the 
original  listed  preferred  issue  will  be 
subject  to  the  $35,000  minimum  annual 
fee,  although  other  classes  listed  will  be 
subject  to  the  $5,000  minimum. 

Section  902.03B  of  the  NYSE  Listed 
Company  Manual  currently  provides  for 
a  special  set  of  "range  minima" 
applicable  to  short-term  securities,  that 
subjects  such  issues  to  higher  minimum 
continuing  annual  fees  than  are 
otherwise  applied  to  non-common  stock 
securities  as  described  in  the  preceding 
paragraph.  To  eliminate  this  anomaly, 
the  NYSE  proposes  to  amend  Section 
902.033  of  the  NYSE  Listed  Company 
Manual  to  apply  to  such  "short  term 
securities"  the  new  rate  schedule  of 
$930  per  million  shares,  and  to  also 
apply  the  same  $5,000  annual  minimum 
as  is  applicable  to  other  non-common 
stock  securities. 

Section  902.02C  of  the  NYSE  Listed 
Company  Manual  currently  removes 
from  the  calculation  of  continuing 
annual  fees  any  shares  that  have  been 
listed  for  a  period  of  15  years  or  more. 
This  policy  results  in  companies  having 
disparate  continuing  annual  fees  despite 
having  a  similar  number  of  stocks  listed 
on  the  NYSE.  The  NYSE  proposes  to 
eliminate  this  policy  for  all  listed 
companies  with  the  exception  of  closed- 
end  funds. 


Finally,  the  NYSE  proposes  to  make 
permanent  a  $1  million  per-issuer  fee 
cap  that  was  implemented  starting  with 
the  2000  calendar  year.s  That  cap, 
codified  in  Section  902.02  of  the  NYSE 
Listed  Company  Manual,  by  its  terms 
was  put  into  effect  on  a  pilot  basis 
through  calendar  2002.  The  NYSE 
believes  that  the  cap  avoids 
overburdening  any  particular  company 
in  an  unusual  year.  Accordingly,  the 
NYSE  proposes  to  make  the  pilot 
permanent. 

C.  Amendment  No.  1 

In  Amendment  No.  1,  the  NYSE 
provided  the  Commission  with  copies  of 
four  letters  from  issuers  responding  to 
correspondence  from  the  NYSE  sent  in 
early  October  that  announced  the 
NYSE's  intention  to  implement  the  new 
fee  schedule.''  A  copy  of  one  of  those 
letters  was  submitted  to  the  Commission 
as  a  comment  letter  responding  to  the 
proposed  rule  change.'"  In  general,  the 
four  letters  criticized  the  magnitude  of 
the  percentage  increase  to  which  they 
would  be  subject,  citing  the  down 
economy  as  a  poor  time  to  impose 
additional  fees. 

In  responding  to  the  concerns  that  the 
letters  addressed,  the  NYSE  suggested 
that  those  issuers  who  would  be  most 
adversely  affected  by  the  proposed  rule 
change,  would  be  those  issuers  affected 
by  the  discontinuance  of  the  "15  year 
policy,"  which  represents 
approximately  8%  of  the  NYSE's  list. 
The  NYSE  stated  that  it  discontinued 
the  15-year  policy  because,  in  part,  the 
policy  resulted  in  dispeu-ate  annual  fees 
for  companies  with  similar  amounts  of 
stock  listed  on  the  NYSE. 

The  NYSE  also  pointed  out  that  it 
lengthened  the  phase-in  period  of  the 
proposed  fee  schedule  so  that  increases 
for  any  single  issuer  would  be  capped 


"  See  Securities  Exchange  Act  Release  No.  43163 
(August  16,  2000).  65  FR  51389  (August  23,  2000) 
(SR-NYSE-OO-16). 

"  See  letter  from  M.  Michele  Bums.  Executive 
Vice  President  and  Chief  Financial  Officer,  Delta 
Air  Lines,  Inc.  to  Catherine  R.  Kinney.  President 
and  Co-Chief  Operating  Officer,  NYSE,  dated 
October  29,  2002,  letter  from  Dennis  |.  Broderick. 
Senior  Vice  President,  General  Counsel  and 
.Secretary,  Federated  Department  Stores,  Inc.  to 
Catherine  R.  Kinney,  President  and  Co-Chief 
Operating  Officer,  NYSE,  dated  November  7.  2002, 
letter  from  Edward  E.  Thiele,  Senior  Vice  President. 
Rowan  Companies,  Inc  to  Catherine  R.  Kinney, 
President  and  Co-Chief  Operating  Officer,  NYSE, 
dated  November  14,  2002.  and  letter  from  )effrey  C. 
Cambpell.  Senior  Vice  President  and  Chief 
Financial  Officer.  AMR  Corporation  to  Catherine  R. 
Kinney.  President  and  Co-Chief  Operating  Officer. 
NYSE,  dated  December  2,  2002. 

'"See  letter  from  M.  Michele  Bums,  Executive 
Vice  President  and  Chief  Financial  Officer,  Delta 
Air  Lines,  Inc.  to  Catherine  R.  Kinney,  President 
and  Co-Chief  Operating  Officer,  NYSE,  dated 
October  29,  2002,  which  the  Commission  received 
on  December  26,  2002. 


at  $75,000  for  calendar  2003,  and  at 
$150,000  for  calendar  2004.  For  a 
company  hitting  both  those  caps,  the 
full  impact  of  these  price  changes  would 
not  be  borne  until  calendar  2005.  The 
NYSE  represented  that  this  phase-in  of 
the  proposed  rule  change  was  designed 
to  impose  the  fee  increases  in  as  fair  a 
manner  as  possible 

in.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended  is  consistent  with  Section  6(b) 
of  the  Act "  in  general  and  furthers  the 
objectives  of  Section  6(b)(4).  > 2  The 
Commission  believes  that  the  proposal 
is  designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  issuers. ^^ 

The  Commission  believes  that  the 
NYSE's  proposed  rule  change  should 
help  to  ensure  that  the  NYSE  will  have 
adequate  revenue  to  satisfy  the 
increasing  costs  for  operations, 
technology,  regulation  and 
infrastructure.  The  Commission  notes 
that  the  NYSE  will  receive  higher  initial 
fees  from  equity  issuers  as  a  result  of  the 
proposed  rule  change,  and  that  the 
NYSE  believes  that  it  will  receive  more 
revenue  as  a  result  of  the  modification 
to  the  continuing  annual  fee  that  it 
proposes.  Moreover,  the  Commission 
believes  that  the  proposed  rule  change 
should  simplify  the  fee  schedule  for 
NYSE  issuers.  For  example,  the  NYSE 
proposes  to  eliminate  the  tiered 
structure  of  Sections  902.02C."»  902.038 
and  902.04C  of  the  NYSE  Listed 
Company  Manual  (Continuing  Annual 
Fees),  whereby  an  issuer  pays  certain 
rates  and  is  subject  to  particular 
minima,  based  upon  the  number  of 
shares  it  lists  on  the  NYSE.  In  its  place, 
the  NYSE  proposes  to  impose  a  single 
per-share  rate  ($930  per  million  shares), 
and  a  simplified  minimum  fee  structure. 

The  Commission  believes  that  the 
NYSE's  proposal  to  make  permanent  the 
$1  million  per-issuer  cap  on  listing  fees 
in  any  given  calendar  year  should  help 
to  ensure  that  a  particular  issuer  will 
not  be  overburdened  by  listing  fees  in 
an  unusual  year. 

The  Commission  believes  that 
discontinuance  of  the  "15-year  policy," 


"  15  U.S.C.  78f(b). 

'M5  U.S.C.  78f(b)(4). 

'^  In  approving  this  rale,  the  Commission  notes 
that  it  has  considered  the  proposal's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 

'*The  Commission  notes  that  the  NYSE  proposes 
to  maintain  the  tiered  structure  in  Section  9O2.02C 
of  the  NYSE  Listed  Company  Manual  so  that 
closed-end  fund  issuers  continue  to  pay  a  variable 
continuing  listing  fee,  based  upon  the  number  of 
shares  they  list  on  the  NYSE. 
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15  pursuant  to  which  shares  listed  for  a 
continuous  period  of  15  years  or  more 
were  eliminated  from  the  calculation  of 
continuing  annual  fees,  should 
eliminate  disparities  in  annual  fees  for 
companies  with  similar  amounts  of 
stod;  listed  on  the  NYSE.  Moreover,  the 
Commission  notes  the  NYSE's  belief 
that  only  a  limited  percentage  of  listed 
companies  — 8% —  will  be  affected  by 
the  discontinuance  of  the  15-year 
policy.  Finally,  the  Commission 
believes  that  die  phase-in  of  the 
proposed  fee  schedule  over  a  three-year 
period  should  mitigate  the  impact  of  the 
proposed  fee  schedule  on  issuers 

Tne  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  in  the  Federal 
Register,  and  prior  to  the  expiration  of 
the  public  comment  period,  ending 
December  31,  2002. i«*  The  Commission 
believes  that  good  cause  exists  to  justify 
accelerated  effectiveness  of  the 
proposed  rule  change,  in  part,  because 
the  pilot  program  of  Section  902.02  of 
the  NYSE  Listed  Company  Manual, 
which  currently  institutes  the  $1 
million  per-issuer  fee  cap  on  a  pilot 
basis  is  due  to  expire  on  December  31, 
2002.  In  finding  good  cause  to  accelerate 
effectiveness  on  this  basis,  the 
Commission  notes  that  the  NYSE  has 
represented  to  the  Commission  that  the 
expiration  of  the  pilot  program  at  any 
time  before  the  effective  date  of  this 
proposed  rule  change  could  lead  to 
significant  operational  and  billing 
problems.  ^'^ 

Finally,  the  accelerated  approval  of 
the  proposed  rule  change  will  enable 
the  new  fee  schedule  to  be  in  effect  on 
January  1,  2003,  the  date  which  the 
NYSE  wishes  to  make  the  new  fees 
applicable.  Therefore,  the  Commission 
finds  diat  granting  accelerated  approval 
to  the  proposed  rule  change,  as 
amended,  is  appropriate  and  consistent 
with  Section  19(b)(2)  of  the  Act^s 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1,  including  whether  the  proposed 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  .office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-62  and  should  be 
submitted  by  January  31,  2003. 

V.  Order  Granting  Accelerated 
Approval 

The  original  rule  proposal  was 
published  for  public  comment  on 
December  16,  2002."*  The  NYSE 
submitted  Amendment  No.  1  to  the 
proposed  rule  on  December  30,  2002  in 
order  to  respond  to  four  letters,  which 
it  had  received  prior  to  the  filing  of  the 
proposed  rule  change,  in  which  four 
issuers  expressed  their  views  opposing 
the  proposed  increase  in  listing  fees. 2" 
For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 
Moreover,  the  Commission  fiftds  that 
there  is  good  cause  to  grant  accelerated 
approval  to  the  proposed  rule  change 
and  Amendment  No.  1,  thereto. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,2i  that  the 
proposed  rule  change  and  Amendment 
No.  1  thereto  (SR-NYSE-2002-62)  are 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated     ■ 
authority.^^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-497  Filed  1-&-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47124;  File  No.  SR-Ptilx-    - 
2002-84] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Off-Floor  Trader  Fees 

January  3.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act", 
or  "Exchange  Act"),'  and  rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  December  18,  2002,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  widi  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  items  I,  II,  and 
in  below,  which  items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  noticfe  to 
solicit  comments  on  the  proposed  nde 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
require:  (1)  Future  off-floor  traders  to 
pay  an  initial  registration  fee  of  $100,  an 
increase  from  $50;  and  (2)  current  and 
futiu^  off-floor  traders  registered  as  of 
April  1  of  each  year  to  pay  an  annual 
fee  of  $350,  an  increase  from  $250.  An 
off-floor  trader  is  a  person  who  is 
compensated  directly  or  indirectly  by  a 
member  or  participant  organization  for 
which  the  Exchange  is  the  Designated 
Examination  Authority  ("DEA")  for  the 
solicitation  or  handling  of  business  in 
securities,  including  trading  securities 
for  the  accoxmt  of  the  member  or 
participant  organization,  and  who  is  not 
otherwise  required  to  register  with  the 
Exchange.  *  The  proposed  increase  in 
the  initial  registration  fee  is  to  become 
effective  January  2,  2003,  with  the 
increased  annual  fee  to  be  implemented 
April  1,  2003.4  The  text  of  the  proposed 
rule  change  is  available  at  the  principal 


'SThe  Commission  notes  that  the  NYSE  proposes 
to  oiaintain  the  15  year  policy  in  Section  902. 02C 
of  the  NYSE  Listed  Company  Manual  for  closed-end 
hind  issuers. 

»®The  Commission  notes  that  it  had  received  one 
letter  regarding  the  proposed  rule  change  as  of  the 
close  of  business.  December  31,  2002.  See  note  10, 
supra. 

>'  See  Item  7,  Amendment  No.  1. 

"15  U.S.C.  78s(b)(2). 


>»  See  Securities  Exchange  Act  Release  No.  46960 
(December  6,  2002),  67  FR  77124  (December  16, 
2002)  (SR-NYSE-2002-62). 

20  In  Amendment  No.  1,  the  NYSE  also  requested 
accelerated  approval  and  articulated  its  view  as  to 
why  the  Commission  should  find  good  cause  to 
accelerate  the  effectiveness  of  the  proposed  rule 
change. 

2>  15  U.S.C.  78s(b)(2). 

"  17  CFR  200.3O-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^Off-floor  traders  are  required  to  file  the  Uniform 
Application  for  Securities  Industry  Registration  or 
Transfer  form  ("form  U-4")  with  the  Exchange.  See 
Phlx  rule  604(e){i). 

*  The  Exchange  has  not  designated  the  Off-Floor 
Trader  Registration  Fee  as  eligible  for  the  monthly 
credit.  See  Securities  Exchange  Act  Release  No. 
44292  (May  11.  2001),  66  FR  27715  (May  18,  2001) 
(SR-Phlx-2001-49).  The  monthly  credit  allows 
Exchange  members  to  receive  a  monthly  credit  of 
up  to  $1,000  to  be  applied  against  certain  fees,  dues, 
charges  and  other  such  amounts. 
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offices  of  the  Phlx  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  the  basis 
for.  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  increase  initial  and  annual 
off-floor  trader  fees  to  generate 
additional  revenue  to  help  off-set  the 
Exchange's  costs  associated  with 
conducting  off-floor  trader 
examinations,  including  administrative 
costs,  such  as  cost  incurred  in 
conducting  background  checks  on  the 
individuals  to  whom  the  fees  apply, 
processing  of  forms,  fingerprint  charges, 
and  requests  for  disciplinary  history 
from  the  Central  Registration 
Depository. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  section  6(b)(4) 
of  the  Act,''  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's    • 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  ^  and  rule  19b- 
4(f)(2)  thereunder,**  as  establishing  or 
changing  a  due,  fee,  or  other  charge.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate,  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act." 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  chemge  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-84  and  should  be 
submitted  by  January  31,  2003. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-456  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  SOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47120;  File  No.  SR-Phlx- 
2002-83] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Extension  of  Its  Pilot 
Program  To  Implement  Its  Existing  Fee 
Schedule  for  Electronic 
Communication  Networks 

January  3,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
18,  2002,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  ttom  interested 
persons.  ^ 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  extend  its  two- 
year  pilot  program  for  an  additional 
one-year  period,  in  order  to,  continue  to 
impose  a  $2,500  monthly  fee  for 
Electronic  Communications  Networks 
("ECNs")  that  are  member  organizations 
and  send  order  flow  to  the  Exchange's 
equity  trading  floor.  ^  The  pilot  program 
is  due  to  expire  on  January  31,  2003.'' 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Phlx,  and  the 
Commission. 


5  15  U.S.C.  78f(b). 

6  15  U.S.C.  78flb)(4). 


MS  U.S.C.  78s(b)(3)(A)(ii). 
«17CFR240.19b-^(f)(2). 
»  See  section  19(b)(3)(C)  of  the  Act,  15  U.S.C. 
78s(b)(3)(C). 

•"17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  7Bs(b)(l). 

2  17CFR240.19b-4. 

■'  As  stated  in  the  Phlx  fee  schedule,  the  term  ECN 
shall  mean  any  electronic  system  that  widely 
disseminates  to  third  parties  orders  entered  therein 
by  an  Exchange  market  maker  or  over-the-counter 
("OTC")  market  maker,  and  permits  such  orders  to 
be  executed  against  in  whole  or  in  part.  The  term 
ECN  shall  not  include:  any  system  that  crosses 
multiple  orders  at  one  or  more  specified  times  at 
a  specified  price  set  by  the  ECN,  algorithm,  or  by 
any  derivative  pricing  mechanism  and  does  not 
allow  orders  to  be  crossed  or  executed  against 
directly  by  participants  outside  of  such  times;  or 
any  system  operated  by  or  on  behalf  of  an  OTC 
market  maker  or  exchange  market  maker  as 
principal,  other  than  riskiess  principal. 

*  See  Exchange  Act  Release  No.  45456  (February 
19.  2002),  67  FR  8831  (February  26,  2002)  (SR- 
Phlx-2002-08)  (extending  the  initial  ECN  fee  pilot 
program). 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  Phbc  has  prepared 
summaries,  set  forth  in  sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  pvu-pose  of  the  proposed  rule 
change  is  to  extend  the  Exchange's 
current  ECN  pilot  program  that  imposes 
a  $2,500  monthly  fee  for  ECNs  that  are 
member  organizations  cind  send  order 
flow  to  the  Exchange's  equity  trading 
floor  for  an  additional  one-year  period, 
until  January  31.  2004.^  According  to 
the  Exchange,  the  continuation  of  the 
$2,500  fee  is  intended  to  attract  equity 
order  flow  from  ECNs  to  the  Exchange 
by  continuing  to  substitute  a  fixed 
monthly  fee,  in  light  of  the  potential  for 
high  volimies  of  order  flow  from  ECNs.^ 

The  monthly  fee  will  continue  to 
apply  to  ECN  order  flow  to  the 
Exchange's  equity  trading  floor, 
including  from  ECNs  that  either  became 
members  or  began  sending  order  flow 
after  the  commencement  of  the  program. 
The  $2,500  fee  would  continue  to  apply 
to  ECN  that  are  not  acting  as  a  Phlx 
specialist  or  floor  broker.^ 

Currently,  no  ECN  operates  from  the 
Exchange's  equity  trading  floor  as  a 
floor  broker  or  specialist  unit.  If. 
however,  an  ECN  did  operate  from  the 
equity  trading  floor,  it  would  be  subject 
to  various  floor-related  fees  respecting 
its  floor  operations."  In  addition,  an 


=  The  S2.500  monthly  fee  applies  regardless  of  the 
ECN's  average  daily  Phlx  equity  volume. 

*  In  order  to  recoup  costs  due  pays  pursuant  to 
section  31(b)  of  the  Act,  the  Exchange  intends  to 
continue  to  apply  such  fee  to  ECNs,  as  the  current 
fee  schedule  reflects. 

'  An  ECN  would  continue  to  incur  specialist  or 
equity  floor  brokerage  transaction  fees  if  it  acts  as 
a  Phlx  specialist  or  floor  broker. 

»  These  include  the  Trading  Post/Booth  Fee, 
Trading  Post  w/Kiosk  Fee,  Kiosk  Construction  Fee 
(when  requested  by  specialist).  Controller  Space 
Fee,  Floor  Facility  Fee,  Shelf  Space  on  Equity 
Option  Trading  Floor  Fee,  Computer  Equipment 
Services,  Repairs  or  Replacements  Fee  and 
Computer  Relocation  Requests  Fee.  Certain 
communications  fees  could  also  apply,  such  as  the 
Direct  Wire  to  the  Floor  Fee,  Telephone  System 
Line  Extensions,  Wireless  Telephone  System, 


ECN's  transactions  as  a  floor  broker 
would  be  subject  to  the  equity 
transaction  value  charge,  and  its 
specialist  trades  would  be  subject  to 
other  charges.^  Even  if  the  ECN  were 
acting  as  a  floor  broker  or  specialist  with 
respect  to  some  trades,  those  trades  for 
which  it  was  not  acting  as  a  floor  broker 
or  specialist,  but  rather  an  ECN,  would 
be  subject  only  to  the  flat  monthly  fee 
and  not  other  transaction  charges. 

An  ECN  that  only  operates  as  a 
specialist  or  floor  broker  would  not  have 
to  pay  the  monthly  fee,  because  it 
would,  instead,  be  paying  the  normal 
transaction  charges  applicable  to  floor 
brokers  and  specialists. 

An  ECN  would  also  continue  to  be 
subject  to,  if  applicable,  the  following 
membership-related  fees:  Membership 
dues  or  Foreign  Currency  User  Fees. 
Foreign  Ciuxency  Option  Participation 
Fee.  Capital  Funding  Fee,  Application 
Fee,  Initiation  Fee,  Transfer  Fee.  Phbc 
CCH  Guide  Fee.  Examinations  Fee. 
Technology  Fee.  Review/Process 
Subordinated  Loans  Fee.  Registered 
Representative  Registration  Fees,  and 
Off-Floor  Trader  Initial  Registration  Fee, 
Annual  Fee.  and  Remote  Specialist  fees 

Because  the  $2,500  fee  is  a  flat 
monthly  fee  as  opposed  to  a  per- 
transaction  fee,  it  is  intended  to 
encourage  ECN  volume.  Ciuxently.  the 
equity  transaction  value  charge  (diat 
would  otherwise  apply  to  an  ECN'S 
equity  trades)  ranges  from  $.00  to  $.0075 
per  share  per  transactidn,  with  a  $50 
maximimi  fee  per  trade  side,  and 
various  other  applicable  discounts. 
Thus,  many  variables  determine 
whether  the  proposed  monthly  $2,500 
fee  is  generally  more  favorable  than  the 
equity  transaction  value  charge, 
depending  upon  the  number  of  trades, 
size  of  the  trade  and  type  (i.e.,  PACE). 
As  a  general  matter,  the  Exchange 
believes  that  $2,500  would  be  more 
favorable  to  the  ECN  because  it  is  a 
fixed  amount. 

The  Exchange  believes  that  the 
monthly  ECN  fee  provides  competitive 
fees  with  appropriate  incentives,  thus 
providing  a  reasonable  method  to  attract 
large  order  flow  providers,  such  as 
ECNs.  to  the  Exchange.  The  Phlx 
believes  that  additional  order  flow 
enhances  liquidity,  and  improves  the 


Tether  Initial  Connectivity  Fee,  Tether  Monthly 
Service  Fee,  Execution  Services/Communication 
Charge,  Stock  Execution  Machine  Registration  Fee 
(Equity  Floor),  Equity,  Option,  or  FCO 
Transmission  Charge,  FCO  Pricing  Tape,  Option 
Report  Service  Fee,  Quotron  Equipment  Fee, 
Instinct,  Reuters  Equipment  Pass-Through  Fee  and 
the  Option  Mailgram  Service  Fee. 

"The  PACE  Specialist  Charge  is  a  fee  imposed  on. 
specialist  transactions  only  and  the  Equity  Floor 
Brokerage  Assessment  and  Equity  Floor  Brokerage 
Transaction  Fee  apply  to  floor  brokerage  activity. 


Exchange's  competitive  position  in 
equity  trading.  The  Exchange  believes 
that  structuring  this  fee  for  ECNs  is 
appropriate,  as  ECNs  are  unique  in  their 
role  as  order  flow  providers  to  the 
Exchange.  Specifically,  ECNs  operate  a 
imique  electronic  agency  business, 
similar  to  a  secmities  exchange,  as 
opposed  to  directly  executing  orders  for 
their  own  customers  as  principal  or 
agent. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6(b) 
of  the  Act.'°  in  general,  and  section 
6(b)(4)  of  the  Act,"  in  particular, 
because  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  its  facilities.  The 
Exchange  notes  the  unique  character  of 
ECNs,  and  believes  that  the  fixed 
monthly  fee  is  a  reasonable  method  of 
attracting  a  new  form  of  order  flow  to 
the  Exchange. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  tule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  piusuant  to 
section  19(b)(3)(A)  of  the  Act  '^  and 
subparagraph  (f)(2)  of  rule  19b-4i ' 
thereimder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

'\  Interested  persons  are  invited  to 
"submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


'"15  use.  78f(b). 
••15U.S.C.  78f(b)(4). 
"ISU.S.C.  78s(b)(3)(A). 
"17  CFR  240.19b-4(f)(2). 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-83  and  should  be 
submitted  by  January  31,  2003. 

For  the  CDmmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  03-457  Filed  1-9-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
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[Release  No.  34^7118;  File  No.  SR-Phlx- 
2002-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  and  No.  2  thereto  by 
ttie  Philadelphia  Stocl(  Exchange,  Inc. 
to  Adopt  a  Seat  Transaction  Policy  and 
Add  Supplementary  Material  to  Phlx 
Rule  708 

January  2.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  21, 
2002,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III,  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  16,  2002,  the  Exchange 
filed  Amendment  No.  1  to  the  proposed 
rule  change. '  On  December  27,  2002. 


the  Exchange  filed  Amendment  No.  2  to 
the  proposed  rule  change."  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  fi-om  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  a 
Seat  Transaction  Policy  for  Governors, 
Committee  Members  and  Associated 
Member  Organizations  ("Seat 
Transaction  Policy"  or  the  "Policy"), 
described  in  further  detail  below, 
which,  if  approved,  will  form  a  part  of 
the  Exchange's  Code  of  Conduct  for 
Governors  and  Committee  Members  (the 
"Governance  Members  Code  of 
Conduct"),  which  prohibits  Exchange 
Governors,  Committee  Members  and 
Member  Firms  associated  with  them 
from  engaging  in  purchases  or  sales  of 
Exchange  "Seats"  (as  further  defined 
below),  except  in  accordance  with  the 
Policy.  The  Policy  generally  restricts 
such  Seat  Transactions  if  a  Governance 
Member  is  in  possession  of  Material 
Confidential  Information  ^  of  the 
Exchange,  except  in  accordance  with 
the  procedures  set  forth  in  the  Policy.  In 
addition,  the  Exchange  proposes  to 
amend  Phbc  Rule  708,  Acts  Detrimental 
to  the  Interest  and  Welfare  of  the 
Exchange,  by  adding  commentary  that 
provides  notice  to  members  and 
member  organizations  that  any  violation 
of  the  Exchange's  Seat  Transaction 
Policy  constitutes  a  violation  of  Phlx 
Rule  708.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics. 
***** 

Philadelphia  Stock  Exchange 

Code  of  Conduct  for  Board  Members 
and  Committee  Members 

Articles  1.  thru  IV.  No  change. 

Article  V.  Seat  Transaction  Policy  for 
Governors  and  Committee  Members 

Chinese  Wall 

A  Chinese  Wall,  also  known  as  an 
Information  Barrier,  is  an  internal 
written  policy  of  an  Exchange  or  PBOT 
member  firm  or  member  organization 
that  is  designed  to  prevent  the 


'■•17CFR20O.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'See  letter  from  |ohn  Dayton,  Assistant  Secretary 
and  Counsel,  Phlx.  to  Florence  Harmon,  Senior 
Special  Counsel,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  December  13, 


2002  ("Amendment  No.l ').  Amendment  No.  1 
replaces  Phlx's  original  proposal  in  its  entirety. 

■*  See  letter  from  John  Dayton.  Assistant  Secretary 
and  Ck)unsel,  Phlx,  to  Florence  Harmon,  Senior 
Special  Counsel,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  December  27, 
2002  ("Amendment  No.  2").  Amendment  No.  2 
makes  certain  technical  changes  to  the  proposed 
rule  change. 

^  See  definition  of  Material  Confidential 
Information,  below. 


disclosure  by  a  Governor  or  Committee 
Member  associated  with  such  Exchange 
or  PBOT  member  firm  or  member 
organization,  or  FCO  Participant  or  FCO 
Participant  Organization  (collectively. 
"Member  Organizations"),  of  non- 
public, confidential  or  otherwise 
sensitive  Exchange  or  PBOT  information 
possessed  by  such  Governor  or 
Committee  Member  to  any  third  party, 
including,  without  limitation,  any 
employee,  agent,  associated  person, 
representative  or  consultant  of  such 
Member  Organization,  as  the  case  may 
be. 

Material  Confidential  Information 

Material  Confidential  Information 
includes  any  information  that  is 
proprietary  to  the  Exchange,  which  a 
reasonable  person  would  consider 
significant  or  important  when 
purchasing  or  selling  a  Seat. 

Seat  Transaction 

A  transaction  pursuant  to  which  a 
Covered  Person  or  a  Member 
Organization  purchases  or  sells  a  Seat. 

Special  Committee  on  Seat  Transactions 

The  Special  Committee  on  Governor 
and  Committee  Member  Seat 
Transactions  ("Special  Committee")  is  a 
Special  Committee  of  the  Board  having 
jurisdiction  over  all  Seat  Transactions 
by  Covered  Persons  or  Member 
Organizations. 

Window  Period 

A  Window  Period  is  a  period  of  time, 
imposed  by  the  Special  Committee  on 
Seat  Transactions,  during  which  a 
Covered  Person  or  associated  Member 
Organization  may  not  engage  in  a  Seat 
Transaction,  such  as  a  period  of  time 
prior  to  the  announcement  of  new 
products  to  be  traded  on  the  Exchange, 
prior  to  the  announcement  of  a 
corporate  transaction  involving  the 
Exchange,  prior  to  the  announcement  of 
certain  regulatory  actions  affecting  the 
Exchange,  prior  to  the  announcement  of 
an  increase  or  decrease  in  fees  to  be 
paid  by  the  Exchange  members,  or  prior 
to  the  announcement  of  any  significant 
action  by  the  Board  of  Governocs  or  any 
Committee. 

1.  Responsibility  for  Compliance 

(a)  Each  Covered  Person  <*  bears 
personal  responsibility  for  complying 
with  this  Seat  Transaction  Policy.  Each 
Member  Organization  associated  with  a 
Covered  Person  must  also  comply  with 
this  Seat  Transaction  Policy.  Where  a 


•*  As  used  in  the  Seat  Transaction  Policy, 
"Covered  Person"  shall  mean  any  person  who 
serves  the  Exchange  as  a  Board  Member  or  as  a 
Committee  Member. 
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Covered  Person  serves  as  a  principal, 
director  or  officer  of  a  Member 
Organization,  any  Seat  Tmnsaction  by 
that  Member  Organization,  without 
more,  has  the  potential  for  violating  the 
duties  described  in  this  Code  of 
Conduct.  Seat  Transactions  by  such 
Member  Organizations  are  subject  to 
review  by  the  Special  Committee. 

(b)  If  the  Special  Committee  permits 
the  Covered  Person  or  Member 
Organization  to  proceed  with  a 
transaction,  in  accordance  with  the 
procedures  provided  herein,  the 
Covered  Person  and/or  Member 
Organization  nonetheless  retains 
ultimate  responsibility  for  determining 
whether  to  proceed  with  the  Seat 
Transaction  and  what  their  disclosure 
obligations  are  to  the  other  party  in  the 
Seat  Transaction.  The  decision  of  the 
Special  Committee  is  for  the  sole  benefit 
of  the  Exchange,  and  is  not  intended  to 
insulate  the  Covered  Person  or  Member 
Organization  from  responsibility  for 
their  conduct  in  connection  with  a  Seat 
Transaction  under  any  applicable  law. 
This  Seat  Transaction  Policy  is  limited 
to  whether  the  Covered  Person  or 
Member  Organization 's  conduct 
complies  with  this  Code  of  Conduct  and 
does  not  purport  to  affect  the  rights  and 
obligations  of  Covered  Persons,  Member 
Organizations  and  others  under 
applicable  law  and/or  contract. 

2.  Authority  to  Review  Seat 
Transactions  for  Compliance  with  Code 
of  Conduct 

The  Board  of  Governors  has 
established  a  Special  Committee  on  Seat 
Transactions  ("Special  Committee"), 
which  shall  have  full  authority  to  review 
Seat  Transactions  by  Covered  Persons 
and  associated  Member  Organizations. 
Every  Covered  Person  and  any 
associated  Member  Organization  shall 
cooperate  fully  with  any  such  review. 
The  Special  Committee  may  initiate  a 
review  of  a  Seat  Transaction  at  the 
request  of  the  Covered  Person  or 
associated  Member  Organization  prior 
to  the  consummation  of  the  Seat 
Transaction.  The  Special  Committee 
may  also  initiate  a  review  of  a  Seat 
Transaction  at  the  direction  of  the 
Board  of  Governors,  the  Executive 
Committee,  or  on  its  own  initiative. 

3.  Special  Committee  Procedures 

(a)  The  Special  Committee  shall  have 
three  members,  all  of  whom  are 
Governors  and  at  least  one  of  whom  is 
a  Public  Governor.  The  Special 
Committee's  decisions  are  governed  by 
Section  10-3(a)  of  the  Phlx  By-Laws.  In 
addition,  the  Board  of  Governors  directs 
that  at  least  one  of  the  members  making 
any  quorum  be  a  Public  Governor.  At 


the  time  a  Seat  Transaction  is 
contemplated,  a  Covered  Person  is 
obliged  to  notify  the  Board  of  Governors 
by  contacting,  in  writing,  the  General 
Counsel,  Deputy  General  Counsel, 
Corporate  Secretary,  or  Assistant 
Secretary  of  any  pending  Seat 
Transaction.  The  Special  Committee 
shall  convene  promptly  after  such 
notification  to  review  the  Seat 
Transaction.  The  Special  Committee 
shall  make  all  reasonable  efforts  to 
respond  to  the  Covered  Person  rapidly 
and  within  a  timeframe  requested  by 
the  Covered  Person.  It  is  understood 
that  in  some  cases  the  Special 
Committee  will  be  asked  to  review  a 
Seat  Transaction  within  24  hours  of 
notification  by  the  Covered  Person.  In 
any  case,  the  Special  Committee  must 
either  render  a  decision,  conduct  an 
interview  with  the  Covered  Person,  or 
request  additional  information  from  the 
Covered  Person  within  15  business  days 
from  the  time  of  request.  If  the  Special 
Committee  conducts  an  interview  with 
the  Covered  Person  or  requests 
additional  information  from  the 
Covered  Person,  then  the  Special 
Committee  must  render  a  decision 
within  30  business  days  from  the  later 
to  occur  of(i)  the  interview,  or  (ii)  if 
further  information  is  requested  by  the 
Special  Committee:  all  requested 
information  is  supplied  to  the  Special 
Committee,  provided  that  a  Covered 
Person  may  waive  compliance  with 
these  deadlines.  The  Special  Committee 
shall  render  its  decision,  in  writing,  to 
the  Covered  Person  or  Member 
Organization,  as  well  as  to  the  Board  of 
Governors,  in  regard  to  whether  the 
proposed  Seat  Transaction  complies 
with  this  Seat  Transaction  Policy  and 
the  Code  of  Conduct.  All  decisions  of 
the  Special  Committee  may  be  appealed 
to  the  Board  of  Governors  by  an 
aggrieved  Covered  Person  or  Member 
Organization  by  written  notice  filed  with 
the  Corporate  Secretary  within  thirty 
(30)  days  of  such  Special  Committee 
decision. 

(b)  The  Special  Committee  is 
authorized  to  interview  the  Covered 
Person  and  others  in  the  associated 
Member  Organization  involved  in  a  Seat 
Transaction.  The  Special  Committee 
shall  determine  whether  the  information 
in  the  possession  of  the  Covered  Person 
or  Member  Organization  is  Confidential 
Information  as  defined  in  the  Code  of 
Conduct.  The  Special  Committee  shall 
then  determine  whether  such 
Confidential  Information  is  Material 
Confidential  Information.  The  Special 
Committee  shall  determine  whether  any 
Material  Confidential  Information  must 
be  disclosed  in  connection  with  the  Seat 


Transaction  and,  if  so,  what  Material 
Confidential  Information  should  be 
disclosed.  The  Special  Committee  shall 
also  determine  whether  an  agreement 
protecting  the  confidentiality  of  such 
Material  Confidential  Information  and 
which  names  the  Exchange  as  an 
intended  third-party  beneficiary  should 
be  in  place  between  the  Covered  Person 
or  the  Member  Organization  and  the 
other  party  to  the  Seat  Transaction  prior 
to  the  disclosure.  The  Special 
Committee  is  authorized  to  develop 
general  standards  and  procedures  in 
connection  with  its  evaluation  of  Seat 
Transactions  by  Covered  Persons. 

(c)  //  the  Special  Committee 
determines  that  Material  Confidential 
Information  should  not  be  disclosed,  it 
may  prohibit  the  Covered  Person  or 
Member  Organization  from  proceeding 
with  the  transaction  until  such  time  as 
the  Material  Confidential  Information  is 
no  longer  confidential  or  material  or 
until  such  time  as  the  Material 
Confidential  Information  may  be 
disclosed.  The  determination  by  the 
Special  Committee  (including,  without 
limitation,  the  Special  Committee's 
views  concerning  the  sufficiency  or 
insufficiency  of  a  Member 
Organization's  Chinese  Wall 
arrangements  for  purposes  of  this 
policy,  as  described  in  section  4  below) 
is  in  no  way  a  legal  determination  as  to 
whether  the  Confidential  Information  is 
material  from  the  point  of  view  of 
federal  or  state  law  (e.g.,  under  the 
federal  securities  laws  or  state  common 
law  concerning  fraud  or 
misrepresentation)  or  whether  the 
Covered  Person  or  Member  Organization 
would  have  any  liability  to  a  party  other 
than  the  Exchange  for  proceeding  with 
a  Seat  Transaction.  Covered  Persons 
and  Member  Organizations  should  be 
reminded  that  they  should  consult  with 
their  own  counsel  about  all  matters 
arising  from  Seat  Transactions  when  the 
Covered  Person  is  in  possession  of 
Confidential  Information. 


4.  Scope  of  Special  Committee's 
Jurisdiction 

The  Special  Committee  is  authorized 
to  render  binding  decisions  regarding 
Seat  Transactions  where  a  Covered 
Person  or  an  associated  Member 
Organization  is  involved.  The  Special 
Committee's  determination  shall  be 
limited  to:  (1 )  Whether  a  Seat 
Transaction  may  proceed  without  any 
disclosure  of  Material  Confidential 
Information;  (2)  whether  the  Member 
Organization  involved  in  the  Seat 
Transaction  has  a  "Chinese  Wall"  or 
information  barrier  in  place  to  prevent  - 
disclosure  of  Material  Confidential 
Information  and,  if  so,  whether  such 
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"Chinese  Wall"  or  information  barrier 
should  be  regarded  as  being  sufficient  to 
justify  the  Special  Committee  to  permit 
a  Member  Organization  or  person 
affiliated  therewith,  who  is  not  a 
Covered  Person  and  who  is  not  in 
possession  of  Material  Confidential 
Information  to  proceed  with  the  Seat 
Transaction;  (3)  whether  the  Seat 
Transaction  may  proceed  only  after 
approved  disclosures  of  Material 
Confidential  Information  to  the  other 
party  in  the  Seat  Transaction  and,  in 
such  event,  whether  a  confidentiality 
agreement  is  needed  to  protect  any 
Material  Confidential  Information  from 
being  disclosed;  or  (4)  whether  the  Seat 
Transaction  can  not  proceed  at  the 
current  time  or  during  certain  Window 
Periods  established  by  the  Special 
Committee. 

5.  Consequences  of  Violations  of  Seat 
Transaction  Policy 

Violations  of  this  Seat  Transaction 
Policy  will  result  in  appropriate 
disciplinary  action  in  accordance  with 
Exchange  Rules  (which  may  include, 
without  limitation,  Phlx  Rule  708).  In 
addition,  where  it  has  been  determined 
that  applicable  laws,  rules  or 
regulations  may  have  been  violated  in 
connection  with  a  violation  of  this  Seat 
Transaction  Policy,  appropriate 
disciplinary  action  may  include  legal 
action  by  the  Exchange  or  PBOT  or  the 
referral  of  the  matter  to  an  appropriate 
governmental  agency. 

6.  Right  of  Appeal  of  Special  Committee 
Decisions 

Decisions  of  the  Special  Committee 
may  be  appealed  by  the  Covered  Person 
or  associated  Member  Organization  to 
the  Board  of  Governors  as  if  such 
decision  were  rendered  by  a  Standing 
Committee  of  the  Board  of  Governors,  in 
accordance  with  Phlx  By-Laws  1  l-l(a) 
and  1 1-2.  The  decision  on  review  by  the 
advisory  committee  on  appeals  of  the 
Board  of  Governors  pursuant  to  Phlx  By- 
Law  1 1-2  shall  constitute  a  final 
decision  by  the  Exchange,  upon  the 
acceptance  by  the  Board  of  Governors  of 
the  advisory  opinion  of  such  advisory 
committee  on  appeals. 
*         *         *         *         * 

Rule  708.  Acts  Detrimental  to  the 
Interest  or  Welfare  of  the  Exchange 

A  member,  member  organization,  or 
person  associated  with  or  employed  by 
a  member  or  member  organization  shall 
not  engage  in  acts  detrimental  to  the 
interest  or  welfare  of  the  Exchange. 

Commentary: 

.01     Acts  which  could  be  deemed 
detrimental  to  the  interest  or  welfare  of 


the  Exchange  include,  but  are  not 
limited  to,  the  following: 

(a)  thru  (e)  No  change. 

(f)  any  action  by  a  member  of  the 
Board  of  Governors  or  any  Exchange 
Committee,  or  by  any  member 
organization  associated  with  such 
member,  which  contravenes  the  Seat 
Transaction  Policy  contained  in  Article 
V  of  the  Code  of  Conduct  for  Governors 
and  Committee  Members. 


n.  Self-Regulatory  Organization's 
Statement  Regarding  the  Purpose  of, 
and  Statutory  Basis  for,  the  Proposed 
Rule  Change 

In  its  fding  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  (i)  To  amend  the  Exchange's 
Code  of  Conduct  for  Governors  and 
Committee  Members,  by  adopting  a  Seat 
Transaction  Policy,  which  generally 
prohibits  members  of  the  Phlx  Board  of 
Governors  or  of  any  Exchange 
Committee  (a  "Governance  Member")  ^ 
and  any  Phlx  member  firm  or 
corporation  associated  with  such 
Governance  Member  (a  "Member 
Organization")  from  engaging  in 
purchases  or  sales  of  Exchange 
memberships,  except  in  compliance 
with  the  Policy,  and  (ii)  to  codify  the 
Exchange's  policy  that  a  violation  of  the 
Exchange's  Seat  "Transaction  Policy  by  a 
Governance  Member  or  any  Member 
Organization  constitutes  a  violation  of 
Phlx  Rule  708,  Acts  Detrimental  to  the 
Interest  and  Welfare  of  the  Exchange, 
and  such  conduct  is  therefore  subject  to 
disciplinary  action  by  the  Exchange." 


The  proposed  rule  change  would 
establish  procedures  for  the  purchase  or 
sale**  of  a  Phlx  membership,  foreign 
currency  option  ("FCO")  participation, 
or  Philadelphia  Board  of  Trade 
("PBOT")  membership  (each  an 
"Exchange  Seat"  or  a  "Seat"),  by  a 
Governance  Member  or  Member 
Organization.  In  general,  the  Policy 
prohibits  such  Seat  Transactions  while 
such  Governance  Member  or  Member 
Organization  possesses  "Material 
Confidential  Information"  of  the 
Exchange  except  insofar  as  such 
transaction  complies  with  the  Policy.  In 
addition,  proposed  commentary  to  Phbc 
Rule  708  would  make  clear  that 
violations  of  the  Policy  may  constitute 
an  act  detrimental  to  the  interests  and 
welfare  of  the  Exchange  and  therefore 
that  rule.  Accordingly,  both  the  Seat 
Transaction  Policy  and  the  proposed 
amendment  of  commentary  to  Phlx  Rule 
708  would,  pursuant  to  Phlx  By-Laws 
18-1  and  18-3.  expressly  allow  the 
Exchange  to  bring  a  disciplinary  action, 
as  appropriate,  against  Governance 
Members  and  Member  Organizations  for 
violations  of  the  Seat  Transaction 
Policy.  Neither  the  Seat  Transaction 
Policy  nor  the  proposed  amendment  of 
Phlx  Rule  708,  Commentary  .01  would 
apply  to  Exchange  members  other  than 
Governors,  Committee  Members  and 
their  associated  Member  Organizations. 

Background 

The  Exchange  adopted  the  Seat 
Transaction  Policy  as  an  amendment  to 
the  Governance  Members  Code  of 
Conduct.  The  Seat  Transaction  Policy 
recognizes  that  Governance  Members 
may  be  subject  to  conflicting  duties 
whenever  they  engage  in  a  transaction 
to  purchase  or  sell  an  Exchange  Seat. 

On  the  one  hand,  a  Governance 
Member,  or  a  Member  Organization  for 
which  such  Governor  is  an  officer  or 
director,  must  own  or  lease  an  Exchange 


'  The  Exchange  notes  that  the  Policy  uses  the 
term  "Covered  Person"  instead  of  the  term 
"Governance  Member,"  which  is  used  here.  These 
terms  are  synonymous. 

"The  Exchange  notes  that  Phlx  Rule  708,  as  well 
as  Phlx  Rule  707  (pertaining  to  just  and  equitable 
principles  of  trade),  could  apply  to  a  wide  variety 
of  situations.  The  specific  scenarios  listed  in  the 
commentary  to  Phlx  Rules  707  and  708  are 
intended  to  illustrate  some,  but  not  all,  of  the 
situations  that  violate  these  Rules.  As  stated  in  the 


Commission's  order  approving  Phlx  Rule  708,  the 
Exchange  has  determined,  for  various  reasons,  to 
list  certain  conduct  that  violates  Phlx  Rule  708,  but 
not  others.  See  Exchange  Act  Release  No.  3.3850 
(April  1.  1994),  59  FR  16874  (April  8,  1994)  (File 
No.  SR-Phlx-93-53).  Similarly,  the  Exchange  also 
notes  that  it  has  previously  amended  the 
commentary  to  Phlx  Rule  707  in  order  to  add 
certain  violations  of  the  Phlx  Code  of  Conduct  to 
the  non-exclusive  list  of  potential  violations  of  Phlx 
Rule  707.  See,  e.g..  Exchange  Release  No.  43739 
(December  19,  2000)  65  FR  82440  (December  28, 
2000)  (File  No.  SR-Phlx-00-94)  (order  approving 
proposal  to  prohibit  members,  member 
organizations,  and  persons  associated  with  or 
employed  by  a  member  or  member  organization 
from  engaging  in  harassment  or  other  improper 
behavior  in  connection  with  listing  or  competitive 
practices). 

'The  Governance  Members  Code  of  Conduct 
provisions  described  herein  would  only  address  the 
purchase  or  sale  of  a  Seat,  not  other  transactions 
involving  Seats,  such  as  lease  transactions. 
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Seat  to  conduct  business  on  the 
Exchange.  Governance  Members  and 
Member  Organizations  may  also 
purchase  an  Exchange  Seat  in  order  to 
lease  it  to  third  persons  with  the 
expectation  of  lease  income  and 
appreciation  in  the  value  of  the 
Exchange  Seat  itself.  However,  as  a 
result  of  their  governance  positions  on 
the  Board  or  on  an  Exchange 
Committee,  Governance  Members  may 
learn  Material  Confidential  Information 
regarding  the  Exchange  that  may  affect 
the  value  of  all  Exchange  Seats,  or  the 
value  of  particular  Exchange  Seats.  As 
defined  in  the  Seat  Transaction  Policy, 
Material  Confidential  Information  is 
confidential  and  proprietary  to  the 
Exchange  and  may  not,  under  the 
Governance  Members  Code  of  Conduct, 
Exchange  policy,  and  applicable  law,  be 
disclosed  or  used  for  personal  gain. 

On  the  other  hand,  the  Exchange 
notes  that  failure  to  disclose  Material 
Confidential  Information  to  a  potential 
purchaser  or  seller  of  an  Exchange  Seat 
could  expose  the  Governance  Member 
and/or  Member  Organization  to  liability 
to  the  potential  purchaser  or  seller 
under  state  law.  Any  time  a  Governance 
Member  p\ut:hases  or  sells  an  Exchange 
Seat  while  the  Governance  Member 
possesses  such  Material  Confidential 
Information,  the  Exchange  states  that 
the  Governance  Member  and  (as  a 
consequence  of  information  sharing  by 
such  Governance  Member  with  other 
persons  at  his/her  associated  Member 
Organization)  Member  Organization 
could  be  exposed  to  disciplinary  actidn, 
liability,  and  disrepute.  The  Exchange 
states  liiat  such  conduct  by  the 
Governance  Member  or  Member 
Organization  could  also  expose  the 
Exchange  to  disrepute. 

Therefore,  the  Exchange  adopted  the 
Seat  Transaction  Policy  in  order  to 
resolve  the  tension  between  a 
Govememce  Member's  and/or  Member 
Organization's  legitimate  business  needs 
to  purchase  or  sell  Exchange  Seats  from 
time  to  time  and  the  Exchange's 
legitimate  business  interest  in 
preventing  disclosure  of  Material 
Confidential  Information  to  anyone 
involved  in  a  Seat  Transaction. 

The  Exchange  notes  that  in  many 
cases,  disclosure  of  Material 
Confidential  Information  to  the  other 
purchaser  or  seller  in  the  Seat 
Transaction  would  put  the  Governance 
Member  or  Member  Organization  and 
the  buyer  or  seller  on  equal  footing  in 
order  to  negotiate  a  fair  price  for  the 
Seat — and  could  in  some  cases  be 
legally  required  in  order  to  avoid 
liability  to  the  party  with  whom  the 
Governance  Member  or  Member 
Organization  is  dealing.  However, 


Governance  Members  are  required  by 
the  Governance  Members  Code  of 
Conduct  to  keep  Material  Confidential 
Information  confidential.  The  Exchange 
states  that  the  Seat  Transaction  Policy  is 
designed  to  accommodate  both  of  these 
interests  by  allowing  a  Special 
Committee  to  review  the  facts 
surrounding  a  seat  transaction  and,  if 
necessary,  to  impose  conditions  on  the 
seat  transaction  in  order  to  prevent  or 
limit  disclosure  of  Material  Confidential 
Information  of  the  Exchange  to  third 
parties. 

Seat  Transaction  Policy 

In  Articles  V.l  and  V.2  of  the 
proposed  Seat  Transaction  Policy,  the 
Exchange  proposes  to  create  a  new 
Special  Committee  (the  "Special 
Committee")  of  the  Board  of  Governors 
that  would  oversee  Seat  Transactions  by 
Governance  Members  and  Membfer 
Organizations,' °  Article  V.3  would 
provide  that  the  Special  Committee, 
which  is  to  be  composed  of  three 
members,  all  of  whom  ar6  Governors 
and  at  least  one  of  whom  is  a  Public 
Governor,  would  be  responsible  for 
examining  the  facts  of  each  proposed 
Seat  Transaction  by  a  Governance 
Member  or  Member  Organization.'' 
Article  V.4  of  the  Seat  Transaction 
Policy  empowers  the  Special  Committee 
to  prohibit,  any  Governance  Member  or 
Member  Organization  from  entering  into 
a  Seat  Transaction  while  they  possess 
Material  Confidential  Information  of  the 
Exchange. 

Article  V.3  of  the  Seat  Transaction 
Policy  further  provides  that  the  Special 


'"If  the  entire  Special  Cx)mmittee  cannot  be 
convened,  the  Special  Committee  may  proceed  with 
a  quorum  of  its  members  or  may  proceed  with 
substituted  members  appointed  by  the  Board  of 
Governors  or  the  Board's  Executive  Committee.  By- 
law Article  X,  section  10-3(a)  sets  the  quorum  of 
the  Special  Committee  as  the  majority  of  its 
members  then  in  office.  A  quorum  of  the  Special 
Committee,  therefore,  is  two  member*.  In  addition 
to  the  quorum  requirements  in  By-law  Article  X, 
section  10-3(a),  the  Board  directs  that  at  least  one 
of  the  members  making  a  quorum  be  a  Public 
Governor!  The  Special  Committee  could  take  action, 
pursuant  to  By-law  Article  X,  section  10-3(a),  if  a 
majority  of  those  voting  at  a  meeting  at  which  a 
quorum  is  present  vote  in  favor  of  the  motion  at 
hand,  provided  at  least  two  vote.  The  Board  of 
Governors  or  the  Board's  Executive  Committee 
could  appoint  substituted  members  to  the  Special 
Committee,  as  needed.  By-law  Article  IV,  Section 
4-4(b)(xix)  empowers  the  Board  to  designate  and 
appoint  special  committees,  such  as  the  one  at 
hand.  The  Board  may  appoint  additional  Governors 
to  the  Special  Committee  to  fill-in  for  absent 
Governors.  In  addition,  the  Board's  Executive 
Committee,  by  resolution  of  the  Board  passed  on 
December  11,  2002.  may  appoint  Governors  to  the 
Special  Committee  to  fill-in  for  absent  Governors. 

"The  members  of  the  Special  Committee  are 
subject  to  the  conflict  avoidance  and  recusal 
provisions  that  are  in  By-law  Article  IV.  Section  4- 
8  and  in  the  Governance  Member  Code  of  Conduct, 
Article  II1.6. 


Committee  may  impose  certain 
specified  restrictions  upon  a  Seat 
Transaction  to  prevent  potential  misuse 
or  disclosure  of  Material  Confidential 
Information  by  the  Governance  Member 
or  Member  Organization,'-  or  by  the 
person  or  firm  on  the  other  side  of  the 
Seat  Transaction.  As  proposed,  the 
Special  Committee  would  determine 
whether  it  is  appropriate  for  such 
Material  Confidential  Information  to  be 
disclosed  by  the  Governance  Member  or 
Member  Organization  in  connection 
with  a  proposed  Seat  Transaction.  The 
Special  Committee  would  also  require 
that  a  confidentiality  agreement  be 
established  between  the  Governance 
Member  or  Member  Organization  and 
the  person  on  the  other  side  of  the  Seat 
Transaction.  If  such  a  confidentiality 
agreement  is  required,  the  Seat 
Transaction  Policy  would  require  that 
the  Exchange  be  named  as  an  intended 
third-party  beneficiary  of  the  agreement. 

Proposed  Article  V.4  provides  that, 
the  Special  Committee  may  prohibit  any 
Governance  Member  or  Member 
Organization  from  consummating  a  Seat 
Transaction  under  conditions  contrary 
to  the  conditions  set  forth  by  the  Special 
Committee,  or  during  certain  "window 
periods"'^  specified  by  the  Special 
Conmiittee. 

Governance  Member  Responsibilities 

Proposed  Article  V.3(a)  requires  that 
at  the  time  a  Seat  Transaction  is 
contemplated,  the  Governance  Member 
or  Member  Organization  notify  the 
Board  of  Governors  by  notifying  certain 
Exchange  officers.' "»  Article  V.3{a) 
further  requires  that  the  Special 
Committee  convene  promptly  after  such 


•2  The  Exchange  states  that  the  Seal  Transaction 
Policy  recognizes  that  it  mav  not  in  all  instances  be 
appropriate  to  attribute  Material  Confidential 
Information  possessed  by  a  Governance  Member  to 
the  entire  Member  Organization  for  which  he/she 
serves  as  an  officer  or  director.  Consistent  with  the 
policies  of  the  federal  securities  laws  (sec.  e.g..  Rule 
]4e-3  under  the  Act,  17  CFR  240.1 4e-3,  and  Phlx 
Rule  1020(0),  the  Policy  authorizes  the  Special 
Committee  to  review  any  information  barriers  that 
a  Member  Organization- may  have  established  to 
restrict  the  flow  of  Material  Confidential 
Information  within  its  organization  and  to  take  the 
existence  of  such  information  barriers  into  account 
when  reviewing  a  proposed  Seat  Transaction. 

'^  An  example  of  a  "window  pericMl"  during 
which  Seat  Transactions  may  be  prohibited  is  prior 
to  the  announcement  of  a  significant  transaction 
involving  the  Exchange. 

"Except  to  the  extent  that  the  Special  Committee 
excuses  a  Governance  Member  or  Member 
Organization  as  provided  in  the  next  sentence,  this 
is  mandatory  in  respect  of  all  Seat  Transactions  by 
Governance  Members  and  their  Member 
Organizations.  However,  the  Special  (jjmmiltee 
could  excuse  the  Governance  Member  or  Member 
Organization  from  this  disclosure  requirement  if  the 
Special  Committee  determines  that  all  or  tertain 
futiu-e  disclosures  arc  rendered  unnecessary  by  the 
implementation  and  operation  of  the  information 
barriers  described  in  footnote  12,  above. 
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notification  to  review  the  proposed  Seat 
Transaction.  Understanding  that  the 
Governance  Member  or  Member 
Organization  may  need  to  act  quickly  in 
order  to  consummate  a  Seat 
Transaction,  Article  V.3(a)  of  the  Seat 
Transaction  Policy  mandates  the  Special 
'Committee  to  make  all  reasonable  efforts 
to  respond  to  the  Governance  Member 
or  Member  Organization  rapidly  and 
within  a  time  frame  requested  by  such 
person.  The  Seat  Transaction  Policy 
therefore  anticipates  that,  in  certain 
cases,  the  Special  Committee  will  be 
asked  to  review  a  Seat  Transaction 
within  24  hours  of  notification  of  the 
Board  of  Governors  by  the  Governance 
Member  or  Member  Organization.  In 
any  case,  the  Special  Committee  must 
either  render  a  decision,  conduct  an 
interview  with  the  Governance  Member, 
or  request  additional  information  from 
the  Governance  Member  within  1 5 
business  days  from  the  time  of  request. 
If  the  Special  Committee  conducts  an 
interview  with  the  Governance  Member 
or  requests  additional  information  from 
the  Governance  Member,  than  the 
Special  Committee  must  render  a 
decision  within  30  business  days  from 
the  later  to  occur  of  (i)  the  interview  or, 
(ii)  if  further  information  is  requested  by 
the  Special  Committee,  all  requested 
information  is  supplied  to  the  Special 
Committee;  provided  that  a  Governance 
Member  may  waive  compliance  with 
these  deadlines. 

Special  Committee  Procedures 

Article  V.4  of  the  Seat  Transaction 
Policy  requires  the  Special  Committee 
to  render  a  binding  written  decision  to 
the  Governance  Member  or  Member 
Organization,  as  well  as  to  the  Board  of 
Governors,  regarding  whether  the 
proposed  Seat  Transaction  complies 
with  the  Seat  Transaction  Policy. 
Articles  V.3  and  V.4  provide  further 
procediues  to  be  followed  by  the 
Special  Committee  in  reviewing  Seat 
Transactions.  An  aggrieved  Governance 
Member  or  Member  Organization  may 
appeal  decisions  of  the  Special 
Committee  to  the  Board  of  Governors 
consistent  with  Article  XI  of  the  Phlx 
By-Laws,  by  filing  a  written  notice  with 
the  Secretary  of  the  Exchange  within 
thirty  (30)  days  of  the  Special 
Committee's  decision. 

Proposed  Articles  V.3(d)  and  V.4 
specify  the  remedies  that  the  Special 
Committee  may  impose  in  the  event  it 
determines  that  a  Governance  Member 
or  Member  organization  possess 
Material  Confidential  Information  at  the 
time  of  a  Seat  Transaction.  These 
remedies  include  (i)  prohibiting  the  Seat 
Transaction  until  such  time  as  the 
Material  Confidential  Information  is  no 


longer  confidential;  (ii)  requiring  that 
Material  Confidential  Information  be 
disclosed  to  the  other  party,  but  only 
after  a  non-disclosure  agreement 
between  the  parties  is  in  place;  and  (iii) 
disallowing  the  Seat  Transaction  to 
proceed,  but  only  during  certain 
"window  periods"  established  by  the 
Special  Committee. 

Disciplinary  Consequences 

Under  amended  Phbc  Rule  708,  the 
Exchange  proposes  to  provide  notice  to 
Governance  Members  and  Member 
Organizations  that  the  failure  by  any 
Governance  Member  or  Member 
Organization  to  comply  with  the  Seat 
Transaction  Policy  constitutes  a 
violation  of  Phlx  Rule  708,  Acts 
Detrimental  to  the  Interest  and  Welfare 
of  the  Exchange,  and  would  thereby 
subject  such  Governance  Member  or 
Member  Organization  to  disciplinary 
action  by  the  Exchange  pursuant  to  Phbc 
By-Laws  18-1  and  18-3. i^  The 
Exchange  states  that  Article  V.3(b)  of  the 
Seat  Transaction  Policy  makes  clear  that 
any  determination  by  the  Special 
Committee  is  for  the  sole  benefit  of  the 
Exchange  and  is  limited  to  the  question 
whether  a  Governance  Member  or 
Member  Organization's  conduct 
complies  with  the  Governance  Member 
Code  of  Conduct.  The  Special 
Committee's  decisions  do  not  constitute 
legal  advice  and  are  not  intended  to 
affect  the  rights  and  obligations  of 
Governance  Members  and  Member 
Organizations  under  any  applicable  law 
or  under  any  contract  with  third  parties, 
including  purchasers  or  sellers  of 
Exchange  Seats. 

2.  Statutory  Basis 

The  Phlx  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 


'^The  Exchange  notes  that  conduct  that  violates 
the  Seat  Transaction  Policy  could  also  violate 
various  laws  and  that  no  inference  should  be  drawn 
that  the  Exchange's  remedies  for  violative  conduct 
are  limited  to  disciplinary  action  under  By-Laws 
18-1  and  18-3.  However,  the  Exchange  notes  that 
Seats  have  never  been  regarded  as  "securities"  for 
purposes  of  the  federal  securities  laws.  Therefore, 
Seat  Transactions  would  not  be  subject  to  the 
provisions  of  the  federal  securities  laws  prohibiting 
deceptive  and  manipulative  practices  "in 
connection  with  the  sale  of  securities."  (See,  e.g., 
Section  10  of  the  Act,  15  U.S.C.  78j,  and  Rule  10b- 
5  under  the  Act,  17  CFR  240.10b-5.)  See  Ferreri  v. 
Goldberg  Securities.  Inc..  1989  WL  11073,  2-3  (E.D. 
Pa.  1989)("it  is  the  view  of  this  Court  that  plaintifTs 
two  [Seatsl  do  not  constitute  'securities"');  letter  to 
Clifford  Lefebvre,  Esq..  Baker,  Nelson  &  Williams 
from  John  Heneghan,  Deputy  Chief  Counsel,  Office 
of  the  Chief  Counsel,  Commission  dated  March  12, 
1973:  letter  to  European  Mercantile  Exchange 
Limited  from  Brian  Lynch,  Attorney-Adviser, 
Division  of  Corporation  Finance,  Commission  dated 
October  11.  1988:  letter  to  American  Stock 
Exchange — NASD  from  Michael  Hyatte,  Special 
Counsel,  Division  of  Corporation  Finance, 
Commission,  dated  ]uly  10, 1998. 


with  the  provisions  of  section  6  of  the 
Act,^*'  in  general,  and  in  particular,  with 
sections  6(b)(3)  and  6(b)(5)  of  the  Act,!^ 
in  that  it  is  designed  to  regulate  fairly 
and  in  the  public  interest  the 
administration  of  the  Exchange;  with 
section  6(b)(5),  in  that  it  is  designed  to 
prevent  fictudulent  and  manipulative 
acts  and  practices;  and  with  section 
6(b)(6),  in  that  it  is  designed  to 
appropriately  discipline  members  for 
violation  of  the  rules  of  the  Exchange. 
Specifically,  the  Phbc  believes  that  the 
Seat  Transaction  Policy,  as  specified  in 
the  Governance  Members  Code  of 
Conduct,  and  Rule  708,  as  amended, 
should  discourage  fraudulent  and 
manipulative  acts  and  practices  in 
cormection  with  the  purchase  or  sale  of 
Exchange  Seats  by  Governance 
Members,  who  owe  a  fiduciary  duty  to 
the  Exchange  and  its  members,  and  by 
Member  Organizations,  which  are  each 
prohibited  from  taking  actions  that  are 
detrimental  to  the  interests  or  welfare  of 
the  Exchange. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phbc  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 


•«15  U.S.C.  78flb). 

>M5  U.S.C.  78f(b)(3)  and  (b)(5).. 
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thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbt.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-34  and  should  be 
submitted  by  January  3 1 ,  2003 . 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-460  Filed  1-9-03;  8:45  am] 
BLLING  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3473] 

State  of  Alaska  (Amendment  #2) 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency  dated  December 
20,  2002,  the  above-numbered 
declaration  is  hereby  amended  to 
establish  the  incident  period  as 
beginning  on  October  23,  2002  and 
continuing  through  December  20,  2002. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
February  3,  2003,  and  for  economic 
injury  the  deadline  is  September  4, 
2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated :  December  3 1 ,  2002. 
S.  George  Camp, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  03-508  Filed  1-9-03;  8:45  am] 
BILUNG  CODE  8025-01-P 


18 17  CFR  200.30-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3475] 

Territory  of  Guam  (Amendment  #1) 

In  accordance  with  information 
received  from  the  Federal  Emei^ency 
Management  Agency  dated  December 
16,  2002,  the  above-numbered 
declaration  is  hereby  amended  to 
establish  the  incident  period  as 
beginning  on  December  8,  2002  and 
continuing  through  December  16,  2002. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
February  18,  2003,  and  for  economic 
injury  the  deadline  is  September  19, 
2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  December  31,  2002. 
S.  George  Camp, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-513  Filed  1-9-03;  8:45  am] 

BILLING  CODE  8025-01-^ 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9174] 

State  of  New  York 

Westchester  County  and  the 
contiguous  counties  of  Bronx,  Orange, 
Putnam  and  Rockland  in  the  State  of 
New  York;  Fairfield  County  in 
Connecticut;  and  Bergen  County  in  New 
Jersey  constitute  an  economic  injury 
disaster  loan  area  due  to  a  fire  that 
occurred  on  November  7,  2002,  in  the 
City  of  Mount  Vernon  in  Westchester 
County.  Eligible  small  businesses  and 
small  agricultural  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injmy 
assistance  as  a  result  of  this  disaster 
until  the  close  of  business  on  October  3, 
2003  at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd,  South,  3rd 
Floor,  Niagara  Falls,  NY  14303. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  3.324  percent. 

The  numbers  assigned  for  economic 
injury  for  this  disaster  are  9T7400  for 
New  York;  9T7500  for  Connecticut;  and 
9T7600  for  New  Jersej^. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 


Dated:  January  3,  2003. 
Hector  V.  Barreto, 
Administrator. 

(FR  Doc.  03-511  Filed  1-9-03;  8:45  am]      . 
BILLING  CODE  802S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #P002] 

State  of  North  Carolina  (Amendment 
#1) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  December 
20,  2002,  the  above  numbered 
declaration  is  hereby  amended  to 
include  Caldwell,  Davie,  Edgecombe, 
Johnston,  Northampton,  Polk,  Warren, 
Wayne  and  Wilson  Counties  in  the  State 
of  North  Carolina  as  disaster  areas  due 
to  damages  caused  by  a  severe  ice  storm 
occurring  from  December  4,  2002,  and 
continuing  through  December  6,  2002. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
February  10,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59008). 

Dated:  December  31.  2002. 
S.  George  Camp,  " 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  03-510  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  802S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3479] 

Commonwealth  of  the  Northern 
Mariana  islands  (Amendment  #1) 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency  dated  December 
16,  2002.  the  above-numbered 
declaration  is  hereby  amended  to 
establish  the  incident  period  as 
beginning  on  December  8,  2002  and 
continuing  through  December  16,  2002. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
February  24,  2003,  and  for  economic 
injmy  the  deadline  is  September  24, 
2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  December  31,  2002. 
S.  George  Camp, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  03-509  Filed  1-9-03;  8:45  am] 

BILLING  CODE  8025-01-P 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  xr3459] 

State  of  Texas  (Amendment  #6) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  December 
24,  2002,  the  above  numbered 
declaration  is  hereby  amended  to  extend 
the  deadhne  for  hling  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  January  16,  2003. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications'for  economic  injury  is 
August  5,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 
Dated:  January  2,  2003. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-512  Filed  1-9-03;  8:45  am) 

BILLING  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4247] 

International  Joint  Commission  To 
Hold  Hearings  on  Water  Uses  in  the 
Great  Lakes  Basin 

The  International  Joint  Commission 
(IJC)  will  hold  a  series  of  public 
hearings  to  obtain  comment  from  the 
public  on  action  taken  by  governments 
on  the  issue  of  water  uses  in  the  Great 
Lakes  basin  before  reporting  to  the 
Goveriunents  of  Canada  and  the  United 
States.  The  hearings  are  scheduled  to 
take  place  at  the  following  dates  and 
locations: 
Toronto,  January  20,  2003,  City  Hall, 

100  Queen  Street  West,  Toronto, 

Ontario,  Council  Chamber,  7  p.m. 
Chicago,  January  21,  2003,  Drake  Hotel, 

140  East  Walton  Place,  Chicago, 

Illinois,  Michigan  Room,  3  p.m.  &  7 

p.m. 
Montreal,  February  3,  2003,  Queen 

Elizabeth  Hotel,  900  Rene-Levesque 

blvd.,  Montreal,  Quebec,  Room  St. 

Maurice,  7  p.m. 

The  IJC  published  a  comprehensive 
report  entitled  Protection  of  the  Waters 
of  the  Great  Lakes  in  2000.  In  that  report 
the  IJC  recommended  that  it  review  the 
"issue  after  three  years  to  provide  an 
update  on  how  matters  had  changed 
over  that  period  of  time.  In  late  2000  the 
governments  subsequently  agreed. 

In  June  of  last  year,  the  Commission 
appointed  the  International  Water  Uses 
Review  Task  Force  to  assist  it  in 
carrying  out  the  three-year  review.  The 
Task  Force  reviewed  the  many 


technical,  policy  and  legal 
developments  that  have  taken  place  in 
the  basin  and  reviewed  actions  taken  by 
federal,  state  and  provincial  authorities 
to  address  the  issues  raised  in  the 
Commission's  2000  report. 

The  Task  Force  has  now  completed  its 
work  and  submitted  its  report  to  the 
Commission.  That  report  is  available  on 
the  Commission's  Web  site:  http:// 
www.ijc.org.  Hard  copies  of  the  report 
are  also  available  from  either  one  of  the 
Commission's  offices  listed  below.  The 
report  of  the  Task  Force  represents  the 
views  and  analysis  of  the  Task  Force 
and  not  necessarily  the  views  of  the 
Commission.  The  Commission  will 
prepare  its  report  to  governments  based 
on  its  own  analysis,  the  report  of  the 
Task  Force,  emd  comments  received 
concerning  the  Task  Force  report  and 
other  related  matters. 

In  addition  to  the  public  hearings 
listed  above,  the  IJC  invites  all 
interested  parties  to  submit  written 
comment  on  this  investigation  to: 
Secretary.  U.S.  Section,  1250  23rd  Street 
NW.,  Suite  100,  Washington,  DC  20440, 
Fax:  202.736.9015, 
Commission@washington.ijc.org. 

Due  to  the  security  clearing  of  mail, 
communications  with  the  IJC's 
Washington  office  should  be  by  fax  or 
email  to  ensure  timely  receipt.  It  would 
be  most  helpful  if  written  comments 
were  received  by  February  10,  2003. 

The  International  Joint  Conunission  is 
a  binational  Canada-U.S.  organization 
established  by  the  Boundary  Waters 
Treaty  of  1909.  It  assists  the 
governments  in  managing  waters  along 
the  border  for  the  benefit  of  both 
countries  in  a  variety  of  ways  including 
examining  issues  referred  to  it  by  the 
two  federal  governments. 

Dated:  January  6,  2003. 
Gerald  Galloway, 

Secretary,  United  States  Section, 
International  Joint  Commission. 
(FR  Doc.  03-502  Filed  1-9-03;  8:45  am] 

BILUNG  CODE  4710-14-P 


TENNESSEE  VALLEY  AUTHORITY 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 
Valley  Authority  (Meeting  No.  1543). 
TIME  AND  DATE:  9  a.m.  (EST),  January  14, 
2003,  TVA  West  Tower  Auditorium,  400 
West  Summit  Hill  Drive,  Knoxville, 
Tennessee. 
STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  November  20,  2002. 


New  Business 

C — Energy 

Cl .  Supplement  to  Contract  No. 
99999075  with  Bechtel  Power 
Corporation  for  installation  of 
replacement  steam  generators  for 
Sequoyah  Nuclear  Plant  Unit  1  and 
Watts  Bar  Nuclear  Plant  Unit  1. 

C2.  Extension  of  Voith  Siemens  Hydro 
Power  Generation  Partnering 
Agreement — Contract  No.  1752. 

E — Real  Property  Transactions 

El.  Sale  or  noncommercial, 
nonexclusive  permanent  easements  for 
construction  and  maintenance  of 
recreational  water-use  facilities, 
affecting  approximately  .18  acre  of 
Tellico  Reservoir  shoreline  in  Monroe 
County,  Tennessee,  Tract  Nos.  XTELR- 
234RE  and  XTELR-235RE. 

E2.  Sale  of  a  19-year  commercial 
recreation  lease,  affecting  approximately 
79  acres  of  land  on  Watts  Bar  Reservoir 
in  Roane  County,  Tennessee,  Tract  No. 
XWBR-714L. 

E3.  Deed  modification  to  remove  the 
right  to  re-enter  and  take  possession, 
affecting  approximately  5  acres  of  land 
on  Chickamauga  Reservoir  in  Hamilton 
County,  Tennessee,  Tract  No.  XCR— 444, 
S.7X. 

E4.  Deed  modification  to  allow 
placement  of  fill  and  construction  of  a 
residence,  affecting  .3  acre  of  former 
TVA  land  on  Wheeler  Reservoir  in 
Limestone  County,  Alabama,  Tract  No. 
XWR222,  S.4X. 

E5.  Grant  of  a  permanent  easement  for 
a  existing  pump  station  and  sewer  line 
expansion  of  Stevenson  Utility  Board, 
affecting  approximately  2.8  acres  of  land 
on  Guntersville  Reservoir  in  Jackson 
County,  Alabama,  Tract  No.  XTGR- 
171S. 

F— Other 

Fl.  Approval  to  file  condemnation 
cases  to  acquire  transmission  line 
easements  and  rights-of-way  affecting 
Tract  Nos.  BBG-8,  -9,  -12,  -13,  and 
-22,  Batesville-Blue  Goose 
Transmission  Line,  Panola  County, 
Mississippi;  Tract  No.  SBFP-93, 
Sebastopol  Switching  Station-Five 
Points,  Scott  County,  Mississippi;  and 
Tract  Nos.  SWM-31,  —32.  -33,  -35, 
and  -75,  Sweetwater-Madisonville 
Transmission  Line,  Monroe  County, 
Tennessee;  and  right  to  enter  affecting 
tract  No.  2WCJR-1001TE,  Waynesville- 
Clifton  City  Transmission  Line,  Wayne 
County,  Termessee. 
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Information  Items 

1 .  Approval  of  a  supplement  to  the 
contract  with  Numanco,  LLC,  for 
professional  staffing  services.related  to 
the  Browns  Ferry  Nuclear  Plant  Unit  1 
recovery  effort  and  the  replacement  of 
steam  generators  at  the  Watts  Bar  and 
Sequoyah  Nuclear  Plants. 

2.  Approval  of  a  supplement  to  the 
contract  with  General  Electric  Company 
to  cover  nuclear  steam  supply  and 
turbine-generator  services  and  material 
for  the  Browns  Ferry  Nuclear  Plant  Unit 
1  recovery  effort. 

3.  Approval  of  the  abandonment  of  a 
portion  of  the  Great  Falls-Sparta 
Transmission  Line  tap  to  West  Sparta 
easement  affecting  approximately  5.1 
acres  (Tract  No.  SPAT-7)  in  exchange 
for  transmission  line  easement  rights 
affecting  approximately  6  acres  (Tract 
No.  SPATR-1)  in  White  County, 
Tejinessee. 

4.  Approval  of  public  auction  sale  of 
the  former  Eastern  Area  Radiological 
Laboratory  site,  affecting  approximately 
16.8  acres  of  Tellico  Reservoir  land  in 
Monroe  County,  Tennessee,  Tract  No. 
XTELR-233. 

5.  Approval  for  interconnection 
arrangements  with  independent  power 
producers  (IPPs)  and  policy  changes  on 
credits  EPPs  may  apply  to  TVA's 
transmission  service  charges. 

6.  Approval  of  Fiscal  Year  2002 
Winning  Performance  Incentive  Plan 
Payout. 

7.  Approval  of  the  Discount  Energy 
Unit  program  and  modification  of  the 
distributor  loan  program. 

8.  Approval  of  amendments  to  the 
Rules  and  Regulations  of  the  TVA 
Retirement  System  and  to  the  provisions 
of  the  TVA  Savings  and  Deferral 
Retirement  Plan  (401  (k)  Plan)  to  comply 
with  the  IRS  requirements  concerning 
the  definition  of  employee 
compensation  upon  which  pension 
benefits  and  401  (k)  Plan  matching 
contribution  can  be  calculated. 

9.  Approval  of  recommendations 
resulting  from  the  67th  Aimual  Wage 
Conference  concerning  wage  rates  for 
annual  employees  represented  by  the 
International  Brotherhood  of  Teamsters 
for  2003-2005. 

10.  Approval  of  recommendations 
resulting  from  the  67th  Annual  Wage 
Conference  concerning  Construction 
Project  Agreement  (Hourly)  wage  rates 
for  2003  for  trades  and  labor  work 
performed  by  contractors  of  TVA. 

11.  Approval  of  recommendations 
resulting  from  the  67th  Aimual  Wage 
Conference  concerning  wage  rates  for 
annual  employees  represented  by  the 
Trades  and  Labor  Council  for  2003. 

For  more  information:  Please  call 
TVA  Media  Relations  at  (865)  632-6000, 


Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  898-2999.  People  who  plan 
to  attend  the  meeting  and  have  special 
needs  should  call  (865)  632-6000. 
Anyone  who  wishes  to  comment  on  any 
of  the  agenda  in  writing  may  send  their 
comments  to:  TVA  Board  of  Directors, 
Board  Agenda  Conunents,  400  West 
Summit  Hill  Drive,  Knoxville, 
Tennessee  37902. 

Dated:  January  7,  2003. 
Maureen  H.  Dunn, 

General  Counsel  and  Secretary. 

[FR  Doc.  03-644  Filed  1-8-03;  2:09  pm] 

BILUNG  CODE  8120-OS-M 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Carver  and  Scott  Counties,  MN 

AGENCY:  Federal  Highway 
Administration  (FHWA),'DGT. 

action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  tier  I 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposal  to 
improve  capacity  on  Trunk  Highway 
(TH)  41  between  TH  169  and  proposed 
TH  212,  including  a  crossing  of  the 
Miimesota  River,  in  Scott  and  Carver 
Counties,  Miimesota.  The  east- west 
boundaries  of  the  study  area  are 
between  County  State  Aid  Highway 
(CSAH)/TH  101  at  the  Chanhassen/ 
Shakopee  border  and  County  Road  45 
just  west  of  Carver,  the  tier  I  EIS  will 
include  the  analysis  needed  for  a 
location  decision. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Martin,  Federal  Highway 
Administration,  Galtier  Plaza,  380 
Jackson  Street,  Suite  500,  St.  Paul, 
Minnesota  55101,  Telephone  (651) 
291-6120;  or  Brian  Isaacson,  Project 
Manager,  Minnesota  Department  of 
Transportation — Metro  Division, 
Water's  Edge  Building,  1500  West 
County  Road  B-2,  Roseville,  Minnesota 
55113,  Telephone  (651)  582-1659. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Minnesota  Department  of 
Transportation,  will  prepare  tier  I  EIS 
on  a  proposal  to  improve  capacity  on 
TH  41  between  proposed  TH  212  and 
TH  169,  the  north-south  limits  of  the 
study  area.  The  east-west  boundaries  of 
the  study  area  are  between  CSAH/TH 
101  at  the  Chanhassen/Shakopee  border 
and  County  Road  45  just  west  of  the 
City  of  Carver  in  Scott  and  Carver 


Counties,  Minnesota.  The  proposed 
action  is  being  considered  to  preserve 
an  alignment  for  the  construction  of 
future  highway  capacity  improvements, 
including  a  crossing  of  the  Minnesota 
River,  to  address  the  need  for  improved 
capacity. 

The  tier  I  EIS  will  evaluate  the  social, 
economic,  transportation  and 
environmental  impacts  of  alternatives, . 
including:  (1)  no-build,  (2)      . 
improvements  to  the  existing  TH  41 
corridor,  and  (3)  one  or  more  new 
alignment  alternatives  for  TH  41. 

The  tier  II  EIS  will  be  prepared  in 
approximately  15  years.  At  that  time, 
design  alternatives  for  the  preferred 
alignment  will  be  considered  and 
environmental  impacts  and  mitigation 
will  be  studied  in  greater  detail.  The 
construction  of  the  preferred  alternative 
is  planned  for  implementation  after  the 
year  2020. 

It  is  anticipated  that  .the  "TH41 
Scoping  Document/Draft  Scoping 
Decision  Document"  will  be  published 
in  approximately  June  2003.  A  press 
release  will  be  published  to  inform  the 
public  of  the  document's  availability. 
Copies  of  the  scoping  document  will  be 
distributed  to  agencies,  interested 
persons  and  libraries  for  review  to  aid 
in  identifying  issues  and  analyses  to  be 
contained  in  the  tier  I  EIS.  A  30  day 
comment  period  for  review  of  the 
document  will  be  provided  to  afford  an 
opportunity  for  all  interested  persons, 
agencies  and  groups  to  comment  on  the 
proposed  action.  A  public  scoping 
meeting  will  also  be  held  during  the 
comment  period.  Public  notice  will  be 
given  for  the  time  and  place  of  the 
meeting.  A  tier  I  draft  EIS  will  be 
prepared  based  on  the  outcome  of  the 
scoping  process.  Coordination  has  been 
initiated  and  will  continue  with 
appropriate  Federal,  State  and  local 
agencies  and  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  an  interest  in  the 
proposed  action.  To  ensure  that  the  full 
range  of  issues  related  to  this  proposed 
action  are  addressed  and  all  significant 
issues  identified,  comments  and 
suggestions  are  invited  form  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

Dated:  Issued  on:  December  31,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
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Federal  programs  and  activities  apply  to  this 
program) 

Stanley  M.  Graczyk, 

Project  Development  Engineer,  Federal 
Highway  Administration,  St.  Paul.  Minnesota. 

[FR  Doc.  03-445  Filed  1-9-03;  8:45  am) 

BILLING  CODE  4910-22-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-02-13546;  Notice  2] 

RIN2127-Air2 

Event  Data  Recorders 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  NHTSA  received  a  petition 
asking  us  to  extend  the  comment  period 
for  our  request  for  comments  concerning 
what  future  role  the  agency  should  take 
related  to  the  continued  development 
and  installation  of  Event  Data  Recorders 
(EDRs)  in  motor  vehicles.  To  provide 
interested  persons  additional  time  to 
prepare  comments,  we  are  extending  the 
comment  period  from  January  9,  2003, 
to  February  28,  2003. 

DATES:  Written  comments  must  be 
received  by  February  28,  2003. 
ADDRESSES:  You  may  submit  your 
comments  in  writing  to:  Docket 
Management,  Room  PL^Ol,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Alternatively,  you  may  submit 
your  comments  electronically  by  logging 
onto  the  Docket  Management  System 
(DMS)  website  at  http://dms.dot.gov. 
Click  on  "Help  &  hiformation"  or 
"Help/Info"  to  view  instructions  for 
fding  your  comments  electronically. 
Regardless  of  how  you  submit  your 
comments,  you  should  mention  the 
docket  number  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590: 

For  technical  and  policy  issues:  Dr. 
William  Fan,  Office  of  Crashworthiness 
Standards,  NVS-112,  telephone  (202) 
366-4922,  facsimile  (202)  366-4329. 

For  legal  issues:  J.  Edward  Clancy, 
Office  of  the  Chief  Counsel,  NCC-20, 
telephone  (202)  366-2992,  facsimile 
(202) 366-3820. 

SUPPLEMENTARY  INFORMATION:  On 
October  11,  2002,  NHTSA  published  in 
the  Federal  Register  (67  FR  63493)  a 
request  for  comments  concerning  Event 


Data  Recorders  (EDRs)  in  motor 
vehicles.  EDRs  collect  vehicle  and 
occupant-based  crash  information. ' 

Over  the  past  several  years,  NHTSA 
has  been  actively  involved  with  EDRs. 
The  agency's  involvement  has  included 
sponsoring  two  working  groups,  using 
data  from  EDRs  in  crash  investigations, 
and  conducting  research  and' 
development.  Particularly  since  the  two 
working  groups  have  completed  their 
work,  we  requested  comments  on  what 
future  role  the  agency  should  take 
related  to  the  continued  development 
and  installation  of  EDRs  in  motor 
vehicles.  We  established  a  comment 
closing  date  of  January  9,  2003. 

The  National  Association  of  EMS 
Physicians  (NAEMSP)  requested  an 
extension  of  the  comment  period,  to 
March  31.  2003.  It  noted  that  it  will 
hold  its  2003  Annual  Meeting  on 
January  16  to  18.  NAEMSP  stated  that 
if  the  extension  were  granted,  it  would 
solicit  comments  from  its  membership, 
and  collate  the  comments  for 
submission  on  March  31.  That 
organization  stated  that  it  would  like  the 
opportunity  to  submit  comments  in 
order  to  benefit  patient  health  and 
outcomes. 

After  considering  NAEMSP's  request, 
we  have  decided  that  it  would  be  in  the 
public  interest  to  extend  the  conunent 
period.  However,  we  believe  a 
somewhat  shorter  extension  is 
appropriate.  We  are  extending  the 
comment  period  until  February  28, 
2003.  This  date  is  approximately  six 
weeks  after  NAEMSP's  Aimual  Meeting. 
We  believe  that  will  provide  sufficient 
time  for  that  organization  to  solicit 
comments  from  its  membership  and 
collate  the  comments  for  submission  to 
the  agency. 

Privacy  concerns:  All  comments 
(other  than  those  containing 
confidential  business  information) 
submitted  to  any  of  our  dockets  are 
converted  into  electronic  form.  Anyone 
is  able  to  search  the  electronic  form  of 
those  comments  by  the  name  of  the 
individual  submitting  the  comment  (or 


"  Since  ttie  term  "EDR"  can  be  used  to  cover 
many  different  types  of  devices,  we  included  a 
definition  of  the  term  for  purposes  of  our  request 
for  comments.  We  explained  that  when  we  used 
"EDR"  in  the  request  for  comments,  we  were 
referring  to  a  device  that  is  installed  in  a  motor 
vehicle  to  record  technical  vehicle  and  occupant- 
based  information  for  a  brief  period  of  lime  (i.e., 
seconds,  not  minutes)  before,  during  and  after  a 
crash.  For  instance,  EDRs  may  record  (1)  pre-crash 
vehicle  dynamics  and  system  status,  (2)  driver 
inputs,  (3)  vehicle  crash  signature,  (4)  restraint 
usage/deployment  status,  and  (5)  certain  post-crash 
data  such  as  the  activation  of  an  automatic  collision 
notification  (ACN)  system.  We  slated  we  were  not 
using  the  term  to  include  any  type  of  device  that 
either  makes  an  audio  or  video  record  or  logs  data 
such  as  hours  of  service  for  truck  operators. 


signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  DOT's 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (65  FR  19477-78),  or  you  may  visit 
h  ttp  ://dms.  dot.gov. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8. 

Issued:  January  3,  2003'. 
Noble  N.  Bowie, 

Director,  Office  of  Planning  and  Consumer 
Standards. 

|FR  Doc.  03-501  Filed  1-7-03;  2:47  pml 
BILUNG  CODE  4910-«»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-13708] 

RIN  2127-AG93 

Federal  Motor  Vehicle  Standards;  Child 
Restraints;  Review:  Evaluation  of  Child 
Safety  Seat  Registration 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Request  for  comments  on 
technical  report. 

SUMMARY:  This  notice  announces 
NHTSA's  publication  of  a  Technical 
Report  reviewing  and  evaluating  the 
seat  registration-form  requirements  of  its 
existing  Safety  Standard  213,  Child 
Restraint  Systems.  The  report's  title  is 
Evaluation  of  Child  Safety  Seat 
Registration. 

DATES:  Comments  must  be  received  no 
later  than  May  12,  2003. 
ADDRESSES:  Report:  You  may  obtain  a 
copy  of  the  report  free  of  charge  by 
sending  a  self-addressed  mailing  label  to 
Communications  Services  (NPO-503), 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW..  Washington,  DC  20590.  A 
summary  of  the  report  is  available  on 
the  Internet  for  viewing  on  line  at 
www.nh  tsa .  dot.gov/cars/rules/regrev/ 
evaluate/809518.html.  The  full  report  is 
available  on  the  Internet  in  PDF  format 
at  www.nhtsa.dot.gov/cars/rules/regrev/ 
evaluate/pdf/8095 18.pdf. 

Comments:  All  comments  should 
refer  to  the  Docket  nxmiber  of  this  notice 
{NHTSA-2002-13708).  You  may  submit 
your  comments  in  writing  to:  U.S. 
Department  of  Transportation  Docket 
Management,  Room  PL— 401,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  You  may  also  submit  your 
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comments  electronically  by  logging  onto 
the  Dockets  Management  System 
website  at  http://dms.dot.gov.  Click  on 
"Help"  to  obtain  instructions  for  filing 
the  document  electronically. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78),  or  you  may  visit  http:// 
dms.dot.gov. 

You  may  call  Docket  Management  at 
202-366-9324  and  visit  the  Docket  from 
10  a.m.  to  5  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  J.  Kahane,  Chief,  Evaluation 
Division,  NPC)-321,  Planning, 
Evaluation,  and  Budget,  National 
Highway  Traffic  Safety  Administration, 
Room  5208,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Telephone: 
202-366-2560.  FAX:  202-366-2559.  E- 
mail:  ckahane@nhtsa.dot.gov. 

For  information  about  NHTSA's 
evaluations  of  the  effectiveness  of 
existing  regulations  and  programs:  Visit 
the  NHTSA  Web  site  at  http:// 
vvuav.nhfsa.rfof.gov  and  click 
"Regulations  &  Standards"  underneath 
"Vehicle  &  Equipment  Information"  on 
the  home  page;  then  click  "Regulatory 
Evaluation"  on  the  "Regulations  & 
Standards"  page. 

SUPPLEMENTARY  INFORMATION:  Beginning 
March  1993,  Federal  Motor  Vehicle 
Safety  Standard  213  required 
manufacturers  to  provide  a  postage-paid 
registration  form  with  each  new  child 
safety  seat  sold,  with  the  goal  of 
increasing  consumer  response  to  child 
seat  recalls.  Before  March  1993, 
registration  was  voluntary  for 
manufacturers. 

It  is  estimated  that  registration 
increased  from  3  percent  prior  to  1993, 
to  an  average  27  percent  over  the  years 
1996  through  2000.  Based  on  data  from 
1990  through  2000,  the  repair  rate  for 
recalled  child  seats  also  increased,  from 
13.8  percent  before  the  registration 
requirement  to  21.5  percent  once  the 
requirement  was  in  effect.  The  cost  to 
consumers  for  child  seat  registration 
and  notification  is  approximately  43 
cents  per  seat  sold  in  the  United  States. 

How  Can  I  Influence  NHTSA's 
Thinking  on  This  Evaluation? 

NHTSA  welcomes  public  review  of 
this  preliminary  report  and  invites 
reviewers  to  submit  comments  about  the 


data,  the  statistical  methods  used  in  the 
analyses,  and/or  additional  information. 
NHTSA  will  submit  to  the  Docket  a 
response  to  the  comments  and,  if 
appropriate,  additional  analyses  that 
supplement  the  report.  If  the  comments 
warrant  a  significant  revision,  then 
NHTSA  will  either  add  an  appendix  to 
the  report  or  publish  a  revised  report; 
otherwise,  this  preliminary  report  will 
serve  as  the  final  report. 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
conmients  are  correctly  filed  in  the 
Docket,  please  include  the  Docket 
number  of  this  document  (NHTSA- 
2002-13708)  in  your  comments. 

Your  primary  comments  must  not  be 
more  than  15  pages  long  (49  CFR 
553.21).  However,  you  may  attach 
additional  documents  to  your  primary 
comments.  There  is  tio  limit  on  the 
length  of  the  attachments. 

Please  send  two  paper  copies  of  your 
comments  to  Docket  Management  or 
submit  them  electronically.  The  mailing 
address  is  U.S.  Department  of 
Transportation  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  If  you  submit 
your  comments  electronically,  log  onto 
the  Dockets  Management  System 
Website  at  http://dms.dot.gov  and  plick 
on  "Help"  to  obtain  instructions. 

We  also  request,  but  do  not  require 
you  to  send  a  copy  to  Marie  Walz, 
Evaluation  Division,  NPO-321,  National 
Highway  Traffic  Safety  Administration, 
Room  5208,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (alternatively, 
FAX  to  202-366-2559  or  e-mail  to 
Marie.Walz@nhtsa.dot.gov).  She  can 
check  if  your  comments  have  been 
received  at  the  Docket  and  she  can 
expedite  their  review  by  NHTSA. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  conunents,  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
imder  a  claim  of  confidentiality,  send 
three  copies  of  your  complete 
submission,  including  the  information 
you  claim  to  be  confidential  business 
information,  to  the  Chief  Counsel,  NCC- 
110,  National  Highway  Traffic  Safety 


Administration,  Room  5219,  400 
Seventh  Street,  SW.,  Washington,  IX: 
20590.  Include  a  cover  letter  supplying 
the  information  specified  in  oui 
confidential  business  information 
regulation  (49  CFR  part  512). 

In  addition,  send  two  copies  fi'om 
which  you  have  deleted  the  claimed 
confidential  business  information  to 
Docket  Management,  Room  PL-401.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  or  submit  them  electronically. 

Will  the  Agency  Consider  Late 
Comments? 

In  our  response,  we  will  consider  all 
comments  that  Docket  Management 
receives  before  the  close  of  business  on 
the  comment  closing  date  indicated 
above  under  DATES.  To  the  extent 
possible,  we  will  also  consider 
comments  that  Docket  Managehient 
receives  after  that  date. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  conunents. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  by 
visiting  Docket  Management  in  person 
at  Room  PL-401,  400  Seventh  Street, 
SW.,  Washington,  DC  from  10  a.m.  to  5 
p.m.,  Monday  through  Friday. 

You  may  also  see  the  comments  on 
the  Internet  by  taking  the  following 
steps: 

1 .  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  [http:// 
dms.dot.gov). 

2.  On  that  page,  click  on  "Simple 
Search." 

3.  On  the  next  page  (http:// 
dms.dot.gov/search/ 
searchFormSimple.cfm/)  type  in  the    . 
five-digit  Docket  number  shown  at  the 
beginning  of  this  notice  (13708).  Click 
on  "Search." 

4.  On  the  next  page,  which  contains 
Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
desired  comments.  You  may  also 
download  the  comments. 

Authority:  49  U.S.C.  30111.  30168: 
delegation  of  authority  at  49  CFR  1 .50  and 
501.8. 

Rose  A.  McMurray, 

Associate  Administrator  for  Planning. 

Evaluation,  and  Budget. 

[FR  Doc.  03-463  Filed  1-9-03;  8:45  am) 
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DEPARTMErfT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-20996) 

East  West  Resorts  Transportation  LLC; 
East  West  Resorts  Transportation  II, 
LLC;  Colorado  Mountain  Express,  LLC; 
and  Resort  Express  LLC — Merger — 
East  West  Resorts  Transportation,  LLC 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  transaction. 

summary:  East  West  Resorts 
Transportation.  LLC  (EWRT  I),  East 
West  Resorts  Transportation  II,  LLC 
(EWRT  II),  both  noncairiers,  Colorado 
Mountain  Express,  LLC  (CME)  and 
Resort  Express,  LLC  (RE),  both  motor 
carriers  of  passengers,  jointly  filed  an 
application  under  49  U.S.C.  14303  to 
merge  EWRT  I  and  EWRT  II  with  EWRT 
I  as  the  surviving  entity.  Additionally, 
incident  to  the  merger,  the  parties  seek 
the  transfer  of  the  operating  rights  of 
CME  to  RE  followed  by  the  lease  of  all 
the  operating  rights  of  RE  by  CME. 
Finally,  the  parties  seek  the  following 
name  changes:  (1)  EWRT  I  to  East  West 
Resort  Transportation  Holdings,  LLC;  (2) 
CME  to  East  West  Resort  Transportation, 
LLC;  and  (3)  RE  to  TMS,  LLC.  Persons 
wishing  to  oppose  the  application  must 
follow  the  rules  at  49  CFR  1182.5  and 
1182.8.  The  Board  has  tentatively 
approved  the  transaction,  and,  if  no 
opposing  comments  are  timely  filed, 
this  notice  will  be  the  final  Board 
action. 

DATES:  Comments  must  be  filed  by 
February  24,  2003.  Applicant  may  file  a 
reply  by  March  1 1 ,  2003.  If  no 
comments  are  filed  by  February  24, 
2003,  the  tentative  approval  becomes 
final  on  that  date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20996  to:  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001.  hi 
addition,  send  one  copy  of  comments  to 
applicants'  representative:  Thomas  J. 
Burke,  Jr.,  1625  Broadway,  Suite  1600, 
Denver,  CO  80202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon  (202)  565-1600.  (Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339.) 
SUPPLEMENTARY  INFORMATION:  EWRT  I 
and  EWRT  II  are  holding  companies 
controlled  by  Charles  I.  Madison,  Harry 
H.  Frampton  III,  and  John  C.  Goff.  CME, 
a  wholly  owned  subsidiary  of  EWRT  I, 
is  authorized  to  provide  special  and 
charter  operations  pursuant  to  federally 
issued  authority  in  Docket  Nos.  MC- 


169174  and  MC-1 74332.  RE,  a  wholly 
owned  subsidiary  of  EWRT  II,  is 
authorized  to  provide  regular  route 
interstate  operations  pursuant  to 
Federally  issued  authority  in  Docket  No. 
MC-181367. 

Applicants  state  that  ultimate  control 
over  the  properties  will  remain  the  same 
and  that  the  purpose  of  the  merger  and 
related  transfer  and  lease  is  "entity 
simplification."  Applicants  contend  that 
approval  of  the  transaction  will  enable 
CME,  imder  a  unified  management 
structure,  to  achieve  such  operating 
efficiencies  as  fuel  conservation  and 
reduced  vehicle  congestion  and  exhaust 
emissions. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  that 
we  find  consistent  with  the  public 
interest,  taking  into  consideration  at 
least:  (1)  The  effect  of  the  transaction  on 
the  adequacy  of  transportation  to  the 
public;  (2)  the  total  fixed  charges  that 
result;  and  (3)  the  interest  of  affected 
carrier  employees. 

Applicants  nave  submitted  the 
information  required  by  49  CFR  1182.2, 
including  information  to  demonstrate 
that  the  proposed  transaction  is 
consistent  with  the  public  interest 
under  49  U.S.C.  14303(b).  Specifically, 
applicants  have  shown  that  the 
proposed  transaction  will  have  a 
positive  effect  on  the  adequacy  of 
transportation  to  the  public  and  will 
result  in  no  increase  in  fixed  charges 
and  no  changes  in  employment.  See  49 
CFR  1182.2(a)(7).  Additional 
information  may  be  obtained  from 
applicants'  representative. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  transaction  is 
consistent  with  the  public  interest  and 
should  be  authorized.  If  any  opposing 
comments  are  timely  filed,  this  finding 
will  be  deemed  vacated  and,  unless  a 
final  decision  can  be  made  on  the  record 
as  developed,  a  procedural  schedule 
will  be  adopted  to  reconsider  the 
application.  See  49  CFR  1182.6(c).  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at: 
www.stb.dot.gov. 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  transaction  is 
approved  and  authorized,  subject  to  the 
filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 


3.  This  decision  will  be  effective  on 
February  24,  2003,  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  400  7th  Street, 
SW.,  Room  8214,  Washington,  DC 
20590;  (2)  U.S.  Department  of  Justice, 
Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530;  and  (3)  U.S. 
Department  of  Transportation,  Office  of 
the  General  Counsel,  400  7th  Street, 
SW.,  Washington,  DC  20590. 

Decided:  January  3,  2003. 

By  the  Board,  Chairman  Nober,  Vice 
Chairman  Burkes,  and  Commissioner 
Morgan. 

Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  03-398  Filed  1-9-03;  8:45  ami 

BtLUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Suth-No.  190X)] 

Union  Pacific  Railroad  Company — 
Abandonment  Exemption — in  Dunn 
County,  Wl 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  subpart  F-Exempt 
Abandonments  to  abandon  a  2.00-mile 
line  of  railroad,  known  as  the 
Menomonie  Industrial  Lead,  extending 
from  milepost  0.90  near  Stout  Oak 
Street  to  milepost  2.90  near  12th 
Avenue  West,  in  Dunn  County,  WI.  The 
line  traverses  United  States  Postal 
Service  Zip  Code  54751. 

UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  no  overhead  traffic  has 
moved  over  the  line  for  at  least  2  years; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports).  49  CFR     . 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandoimient  shall  be  protected  under 
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Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
coodition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
9,  2003,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
fonnal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  must  be  filed  by  January 
21,  2003.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  30, 
2003.  with:  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington, 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  UP's 
representative:  Mack  H.  Shumate,  Jr., 
Senior  General  Attorney,  Union  Pacific 
Railroad  Company,  101  North  Wacker 
Drive,  Room  1920,  Chicago,  IL  60606. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 


•  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  8  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Unes,  5  l.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  $1,100.  See  49  CFR 
10«2.2(f)(25). 


UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 
January  17,  2003.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington,  DC 
20423-0001)  or  by  calling  SEA,  at  (202) 
565-1552.  (Assistance  for  the  hearing 
impaired  is  available  through  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.)  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
UP's  filing  of  a  notice  of  consummation 
by  January  10,  2004,  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  January  3,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  03-397  Filed  1-8-03;  8:45  am] 
BILLING  CODE  491S-«M> 


DEPARTMENT  OF  THE  TREASURY 

Federal  Retirement  Thrift  Investment 
Board 

Sunshine  Act  Meeting 

TIME  AND  DATE:  9  a.m.  (EST)  January  21, 

2003. 

PUKCE:  4th  Floor,  Conference  Room, 

1250  H  Street,  NW.,  Washington,  DC. 

STATUS:  Parts  will  be  open  to  the  public 

and  parts  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Parts  Open  to  the  Public 

1.  Approval  of  the  minutes  of  the 
December  16,  2002,  Board  member 
meeting. 

2.  Executive  Director's  report, 
including  the  following  items: 

•  Legislative  report, 

•  Investment  report,  and 

•  Participation  information. 

3.  Status  of  new  record  keeping 
system. 

4.  Discussion  with  Ann  Combs, 
Assistant  Secretary  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Parts  Closed  to  the  Public 

5.  Discussion  of  litigation  mat\ers 
(closed  portion  of  meeting). 

6.  Discussion  of  personnel  matters 
(closed  portion  of  meeting). 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  January  7,  2003. 
t:iizabeth  S.  WoodnifT, 

Secretary  to  the  Board,  Federal  Retirement 
Thrift  Investment  Board. 
[PR  Doc.  03-601  Filed  1-8-03:  11:54  am). 
BILLING  CODE  6760-01-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21,  36,  and  91 

[Docket  No.  FAA-2000-7587  Amdt  No.  21- 
81,  36-24  &  91-275] 

RIN2120-AH03 

Noise  Certification  Standards  for 
Subsonic  Jet  Airplanes  and  Subsonic 
Transport  Category  Large  Airplanes 

Correction 

In  the  issue  of  Thursday,  October  10, 
2002,  appearing  on  pages  63194-63196, 
in  the  correction  of  rule  document  02- 
15835,  there  were  multiple  errors.  The 
corrections  appear  as  follows: 

1.  On  page  63194,  in  the  first  column, 
under  the  heading,  Correction,  in  the 
first  line,  "15385"  should  read, 
"15835". 

2.  On  the  same  page,  in  the  second 
column,  in  correction  17.,  in  the  fourth 
line,  "the  reference  for"  should  read, 
"reference  for". 


Appendix  A  to  Part  36  —    [Corrected] 

3.  On  page  63195,  in  the  third 
column,  in  correction  74.,  in  the  second 
line,  "A36.3.6.7  Analysis  systems" 
should  read,  "A36.3.7  Analysis 
systems". 

4.  On  page  63196.  in  the  third 
column,  in  correction  83.,  in  the  fifth 
line,  "frequency"  should  read, 
"frequency  range". 

5.  On  the  same  page,  in  the  table,  in 
correction  84.,  under  the  column  titled, 
"Meaning",  in  the  first  line,  "percieved" 
should  read,  "perceived". 

6.  On  the  same  page,  in  the  first 
column,  in  correction  85.,  in  the  fifth 
line,  after  "PNL(k)",  remove  the 
remaining  text  of  the  correction 
paragraph. 

[FR  Doc.  C2-15835  Filed  1-9-03;  8:45  am] 
BILUNG  CODE  1S05-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  36 

[Docket  No.  FAA-2000-7587  Amdt  No.  21- 
81,36-24  491-275] 

RIN  212O-AH03 

Noise  Certification  Standards  for 
Sutisonic  Jet  Airplanes  and  Subsonic 
Transport  Category  Large  Airplanes 

Correction 

In  rule  document  02-15835  beginning 
on  page  45194  in  the  issue  of  Monday, 


July  8,  2002,  make  the  following 
corrections: 

1.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in 
paragraph  (c)(l)(ix),  in  the  third  line, 
"Nose"  should  read,  "Noise". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in  the 
same  paragaph,  in  the  fourth  and  fifth 
lines,  "Requirements  for  systems 
measure  one — Third"  should  read, 
"Requirements  for  Systems  to  Measure 
One-Third". 

Appendix  A  to  Part  36  —    [Corrected] 

3.  On  page  45215,  in  the  second 
colui|in,  at  paragraph  A36.3.6.3,  in  the 
third  line  from  the  bottom,  "Frequency" 
should  read,  "fi^quency". 

Appendix  B  to  Part  36  —    [Corrected] 

4.  On  page  45235,  in  the  second 
column,  in  section  B36. 3(a)(2),  in  the 
fifth  and  sixth  lines,  "[the  effective  date 
of  this  final  rule]"  should  read,  "August 
7,  2002". 

5.  On  page  45236,  in  the  first  column, 
in  section  B36.7(b)(3),  in  the  sixth  line, 
"(the  effective  date  of  this  final  rule]" 
should  read,  "August  7,  2002". 

[FR  Doc.  C2-15835  Filed  1-9-03;  8:45  am] 
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RULES  GOING  INTO 
EFFECT  JANUARY  10, 
2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peanuts,  domestic  and 
imported,  marketed  in 
United  States;  minimum 
quality  and  handling 
standards;  published  1-9-03 

Raisins  produced  from  grapes 
grown  in — 
California;  published  1-9-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Ohio;  published  1-10-03 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  bird  hunting: 
Tungsten-iron-nickel-tin  shot 
approval  as  nontoxic  for 
waterfowl  and  coots 
hunting;  published  1-10-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Raytheon;  publis,hed  11-20- 
02 

RULES  GOING  INTO 
EFFECT  JANUARY  11, 
2003 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad  ' 

Administration 

U.S.  rail  operations;  U.S. 
locational  requirement  for 
dispatching;  published  12- 
10-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Perishable  agricultural 
commodities: 


Fresh  and  frozen  fruits  and 
vegetables,  coated  or 
battered;  comments  due 
by  1-15-03;  published  12- 
16-02  [FR  02-31583] 
AMERICAN  BATTLE 
MONUMENTS  COMMISSION 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28900] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Gulf  of  Alaska  groundfish; 
comments  due  by  1-13- 
03;  published  12-12-02 
[FR  02-31368] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  1-16-03; 
published  12-17-02  [FR 
02-31699] 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  pool  operators  and 
commodity  trading  advisors: 
Commodity  pool  operators; 
othenwise  regulated 
persons  excluded  from 
term  definition;  comments 
due  by  1-13-03;  published 
12-18-02  [FR  02-31847] 
Requirement  to  register  for 
CPOs  of  certain  pools 
and  CTAs  advising  such 
pools;  exemption; 
comments  due  by  1-13- 
03;  published  11-13-02 
[FR  02-28820] 
DEFENSE  DEPARTMENT 
Debts  resulting  from  en^oneous 
payments  of  pay  and 
allowances;  waiver; 
comments  due  by  1-13-03; 
published  11-14-02  [FR  02- 
28728] 

Procedures;  comments  due 
by  1-13-03;  published  11- 
14-02  [FR  02-28735] 
Personnel  and  general  claims 
and  advance  decision 
requests;  settling  and 
processing;  comments  due 
by  1-13-03;  published  11- 
14-02  [FR  02-28726] 
Procedures;  comments  due 
by  1-13-03;  published  11- 
14-02  [FR  02-28727] 


ENERGY  DEPARTMENT 

Floodplain  and  wetland 
environmental  review 
requirements;  compliance; 
comments  due  by  1-17-03; 
published  11-18-02  [FR  02- 
29071] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States:  air  quality  planning 
purposes;  designation  of 
areas: 
Califomia;  comments  due  by 

1-16-03;  published  12-17- 

02  [FR  02-31679] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Alabama;  comments  due  by 

1-13-03;  published  12-12- 

02  [FR  02-31236] 
Kentucky;  comments  due  by 

1-17-03;  published  12-18- 

02  [FR  02-31667] 
Virginia;  comments  due  by 

1-15-03;  published  12-16- 

02  [FR  02-31469] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
.    Virginia;  comments  due  by 

1-15-03;  published  12-16- 

02  [FR  02-31470] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
New  Jersey;  comments  due 
by  1-15-03;  published  12- 
16-02  (FR  02-31014] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations:- 
New  Jersey;  comments  due 

by  1-15-03;  published  12-. 

16-02  [FR  02-31 01 5J 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  supply: 
National  primary  drinking 

water  regulations — 

Chemical  and 
microbiological 
contaminants;  analytical 
method  approval; 
Colitag  method; 
additional  information; 
comments  due  by  1 -IT- 
OS;  published  12-31-02 
[FR  02-32886] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

.  Common  carrier  services: 


Intemational  Settlements 
Policy  reform  and 
intemational  settlement 
rates;  comments  due  by 
1-14-03;  published  12-17- 
02  [FR  02-31604] 
Radio  and  television 
broadcasting: 

Broadcast  and  cable  EEO 
rules  and  policies — 
Part-time  employee 
classification;  comments 
due  by  1-16-03; 
published  12-24-02  [FR 
02-32474] 

FEDERAL  RESERVE 
SYSTEM 

Transactions  t>etween  banks 

and  their  affiliates 

(Regulation  W): 

Credit  extension;  limitation 

.    of  memt)er  bank's  ability 
to  buy  from  affiliate  under 
exemption  to  100%  of 
capital  stock  and  surplus; 
comments  due  by  1-13- 
03;  published  12-12-02 
[FR  02-30635] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Claims  appeal  procedures; 
changes;  comments  due 
by  1-14-03;  published  11- 
15-02  [FR  02-28296], 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
National  Institutes  of  Health 
center  grants;  comments 
due  by  1-13-03;  published 
11-12-02  [FR  02-28292] 

INTERIOR  DEPARTMENT 
Fish  and  Vl^ildlife  Service 

Endangered  and  threatened 
species: 

Critical  habitat  , 

■  designations — 
Achyranthes  mutica,  etc. 
(47  plant  species  from  , 
Hawaii,  HI);  comments 
due  by  1-17-03; 
published  12-18-02  [FR 
02-31876] 
Marine  mammals: 

Incidental  take  during 
specified  activities — 

Florida  manatees: 
watercraft  and 
watercraft  access 
facilities;  comments  due 
by  1-13-03;  published 
11-14-02  [FR  02-28607] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health, 
and  education  and  training: 


IV 
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Emergency  evacuations; 
emergency  temporary 
standard;  comments  due 
by  1-13-03;  published  12- 
12-02  (FR  02-31358] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Government  property; 
heritage  assets; 
comments  due  by  1-13- 
03;  published  11-12-02 
[FR  02-28084] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Trade  Agreements  Act; 
exception  for  U.S. -made 
end  products;  comments 
due  by  1-13-03;  published 
11-12-02  [FR  02-28542] 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  licensing: 
Light  water  reactor  electric  . 
generating  plants; 
voluntary  fire  protection 
requirements;  comments 
due  by  1-15-03;  published 
11-1-02  [FR  02-27701] 
Rulemaking  petitions: 
Christian,  Lawrence  T.,  et 
al.;  comments  due  by  1- 
15-03;  published  11-1-02 
.    [FR  02-27861] 
Correction;  comments  due 
by  1-15-03;  published 
11-7-02  [FR  02-28360] 
Leyse,  Robert  H.;  comments 
due  by  1-16-03;  published 
12-2-02  [FR  02-30417] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Research  and  development 
companies;  nonexclusive 
safe  harbor  from 
investment  company 
definition;  comments  due 
by  1-15-03;  published  12- 
3-02  [FR  02-30663] 
Securities,  etc.: 
Sarbames-Oxley  Act  of 
2002;  implementation — 
Auditor  independence, 
requirements;  comments 
due  by  1-13-03; 
published  12-13-02  fFR 
02-30884] 
SOCIAL  SECURITY 
ADMINISTRATION 
Organization  and  procedures: 
Federal  claims  collection; 
administrative  wage 
garnishment;  comments 
due  by  1-14-03;  published 
11-15-02  [FR  02-28856] 
Social  security  benefits  and 
supplemental  security 
income:: 


Claimant  identification  pilot 
projects;  comments  due 
by  1-14-03;  published  11- 
15-02  [FR  02-28957] 

STATE  DEPARTMENT 

Exchange  Visitor  Program: 
Student  and  Exchange 
Visitor  Information 
System;  designated 
sponsors  access  to 
database;  comments  due 
by  1-13-03;  published  12- 
12-02  [FR  02-31367] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 
Louisiana;  comments  due  by 

1-13-03;  published  11-12- 

02  [FR  02-28680] 
Ports  and  waterways  safety: 
Calvert  Cliffs  Nuclear  Power 
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Presidential  Documents 


Title  3— 

The  President 


IFR  Doc.  03-725 

Filed  1-10-03;  8:45  am) 

Billing  code  4710-10-P 


Presidential  Determination  No.  03-09  of  January  7,  2003 

Determination  Pursuant  to  Section  2(c)(1)   of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  (2)(c)(l)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $11  million  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  address 
unexpected  urgent  refugee  and  migration  needs  arising  from  the  crises  in 
Cote  d'lvoire  and  Liberia,  and  from  the  return  of  refugees  to  Sierra  Leone 
and  Angola.  These  funds  may  be  used,  as  appropriate,  to  provide  contribu- 
tions to  international,  governmental,  and  nongovernmental  organizations. 

You  are  authorized  and  directed  to  inform  ihe  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority,  and  to  arrange  for  the  publication  of  this  memorandum  in  the 
Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  January  7,  2003. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AJ61 

Prevailing  Rate  Systems;  Definition  of 
Santa  Clara,  CA,  Nonappropriated 
Fund  Wage  Area 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

SUIMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  that 
abolishes  the  Alameda-Contra  Costa, 
CA,  nonappropriated  fund  (NAF) 
Federal  Wage  System  wage  area  and 
establishes  a  new  Santa  Clara,  CA,  NAF 
wage  area.  This  change  was  necessary 
because  the  closure  of  the  Army  and  Air 
Force  Exchange  Service  Distribution 
Center  in  Oakland  left  the  Alameda- 
Contra  Costa  wage  area  without  a  host 
activity  to  conduct  a  local  wage  sm^ey. 
Full-scale  surveys  for  the  Santa  Clara 
wage  area  will  be  conducted  in 
September  of  each  even-numbered  fiscal 
year. 

DATES:  Effective  Date:  This  regulation  is 
effective  on  February  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chenty  I.  Carpenter,  (202)  606-2838; 
FAX:  (202)  606-0824;  or  e-mail 
cicarpen@opm.gov. 

SUPPLEMENTARY  INFORMATION:  On  July 
17.  2002,  the  Office  of  Personnel 
Management  (OPM)  published  an 
interim  rule  (67  FR  46839)  that 
abolished  the  Alameda-Contra  Costa, 
CA,  nonappropriated  fund  (NAF) 
Federal  Wage  System  (FWS)  wage  area 
and  established  a  new  Santa  Clara,  CA, 
NAF  wage  area.  The  interim  rule  had  a 
30-day  public  comment  period,  dining 
which  OPM  received  no  comments.  The 
change  was  necessary  because  the 
closure  of  the  Army  and  Air  Force 
Exchange  Service  Distribution  Center  in 


Oakland  left  the  Alameda-Contra  Costa 
wage  area  without  a  host  activity  to 
conduct  a  local  wage  survey.  The  new 
Santa  Clara  NAF  wage  area  will  now 
consist  of  Santa  CUra  County  as  the 
survey  area.  The  area  of  application  for 
the  Santa  Clara,  CA,  wage  area  will 
include  Alameda,  Contra  Costa,  and  San 
Mateo  Counties.  A  full-scale  survey  for 
the  Santa  Clara  wage  area  was 
conducted  in  September  2002. 

Under  5  U.S.C.  5343(a),  NAF  FWS 
wage  area  boundaries  may  not  extend 
beyond  the  immediate  locality  where 
NAF  employees  work.  OPM  may 
establish  an  NAF  wage  area  under  5 
CFR  532.219  when  a  minimum  of  26 
NAF  wage  employees  are  employed  in 
a  survey  area  and  sufficient  private 
employment  exists  within  the  survey 
area  to  provide  adequate  data  for 
establishing  an  NAF  wage  schedule. 
Santa  Clara  County  meets  the  regulator^' 
criteria  to  be  a  separate  NAF  wage  area, 
and  the  Department  of  Defense 
recommended  that  Santa  Clara  County 
be  redefined  as  the  sole  survey  county 
for  the  new  FWS  NAF  wage  area,  and 
that  Alameda,  Contra  Costa,  and  San 
Mateo  Counties  be  defined  as  areas  of 
application  counties. 

OPM  regulations  at  5  CFR  532.219 
require  a  minimiun  of  1 ,800  private 
enterprise  employees  in  establishments 
within  the  scope  of  a  NAF  survey  in 
order  to  establish  a  separate  wage  area 
within  the  siu^ey  specifications. 
Because  Alameda,  Contra  Costa,  and 
San  Mateo  Counties  will  have 
continuing  NAF  employment  and  do 
not  meet  tihe  regulatory  criteria  in  5  CFR 
532.219  to  be  separate  survey  areas,  they 
must  be  considered  areas  of  application 
to  Santa  Clara  County.  The  Department 
of  Defense  conducted  a  full  scale  survey 
in  Santa  Clara  Coimty  in  September 
2002.  The  Federal  Prevailing  Rate 
Advisory  Committee,  the  national  labor- 
management  committee  that  advises 
OPM  on  FWS  pay  matters, 
recommended  these  changes  by       • 
consensus. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Freedom  of  information, 


Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

Accordingly,  under  the  authority  of  5 
U.S.C.  5343,  the  interim  rule  (67  FR 
46839)  amending  5  CFR  part  532 
published  on  July  17,  2002,  js  adopted 
as  final  with  no  changes. 

U.S.  Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

[FR  Dor.  03-400  Filed  1-10-03;  8:45  am] 

BILLING  CODE  6325-39-4> 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  82 

[Docket  No.  02-117-2] 

Exotic  Newcastle  Disease;  Additions  to 
Quarantined  Area  and  Applicability  of 
Regulations 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  exotic 
Newcastle  disease  regulations  by 
quarantining  Imperial,  Orange,  San 
Diego,  Santa  Barbara,  and  Ventura 
Counties,  CA,  and  the  previously  non- 
quarantined  portions  of  Riverside  and 
San  Bernardino  Counties,  CA,  and 
prohibiting  or  restricting  the  movement 
bf  birds,  poultry,  products,  and 
materials  that  could  spread  exotic 
Newcastle  disease  from  the  quarantined 
area.  We  are  also  amending  the 
regulations  to  provide  that  the 
prohibitions  and  restrictions  that  apply 
to  the  interstate  movement  of  birds, 
poultry',  products,  and  materials  that 
could  spread  exotic  Newcastle  disease 
will  also  apply  to  the  intrastate 
movement  of  those  articles  in  situations 
where  the  Secretary  of  Agriculture  has 
issued  a  declaration  of  extraordinary 
emergency.  These  actions  are  necessary 
on  an  emergency  basis  to  prevent  the 
spread  of  exotic  Newcastle  disease  from 
the  quarantined  area. 
DATES:  This  interim  rule  was  effective 
January  7,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
March  14,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
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by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-117-2, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-117-2.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-117-2"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive,  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
-room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
foom  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  siue  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.  aphis,  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Aida  Boghossian,  Senior  Staff 

Veterinarian,  Emergency  Programs  Staff, 

VS,  APHIS,  4700  River  Road  Unit  41, 

Riverdale,  MD  20737-1231;  (301)  734- 

8073. 

SUPPLEMENTARY  INFORMATION: 

Background 

Exotic  Newcastle  disease  (END)  is  a 
contagious  and  fatal  viral  disease 
affecting  the  respiratory,  nervous,  and 
digestive  systems  of  birds  and  poultry. 
END  is  so  virulent  that  many  birds  and 
poultry  die  without  showing  any 
clinical  signs.  A  death  rate  of  almost  100 
percent  can  occiu  in  unvaccinated 
poultry  flocks.  END  can  infect  and  cause 
death  even  in  vaccinated  poultry. 

The  regulations  in  "Subpart  A — 
Exotic  Newcastle  Disease  (END)"  (9  CFR 
82.1  through  82.15,  referred  to  below  as 
the  regulations)  were  established  to 
prevent  the  spread  of  END  in  the  United 
States  in  the  event  of  an  outbreak.  In 
§82.3,  paragraph  (a)  provides  that  any 
area  where  birds  or  poultry  infected 
with  END  are  located  will  be  designated 
as  a  quarantined  area,  and  that  a 
quarantined  area  is  any  geographical 
area,  which  may  be  a  premises  or  all  or 
part  of  a  State,  deemed  by 
epidemiological  evaluation  to  be 


sufficient  to  contain  all  birds  or  poultry 
known  to  be  infected  with  or  exposed  to 
END.  Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  oidy  if 
the  State  enforces  restrictions  on 
intrastate  movements  from  the 
quarantined  area  that  are  at  least  as 
stringent  as  the  regulations.  The 
regulations  prohibit  or  restrict  the 
interstate  movement  of  birds,  poultry, 
products,  and  materijils  that  could 
spread  END  from  quarantined  areas. 
Areas  quarantined  because  of  END  are 
listed  in  §  82.3,  paragraph  (c). 

On  October  1,  2002,  END  was 
confirmed  in  the  State  of  California.  The 
disease  has  been  confirmed  in  backyard 
poultry,  which  are  raised  on  private 
premises  for  hobby,  exhibition,  and 
personal  consumption,  and  in 
conunercial  poultry. 

In  an  interim  rule  effective  on 
November  21,  2002,  and  published  in 
the  Federal  Register  on  November  26, 
2002  (67  PR  70674-70675,  Docket  No. 
02-117-1),  we  amended  the  regulations 
in  §  82.3(c)  by  quarantining  Los  Angeles 
County  and  portions  of  Riverside  and 
San  Bernardino  Counties  and  restricting 
the  interstate  movement  of  birds, 
poultry,  products,  and  materials  that 
could  spread  END  from  the  quarantined 
area. 

In  this  interim  rule,  we  are 
quarantining  additional  counties  in 
California,  either  because  END  has  been 
confirmed  in  those  counties  or  because 
of  the  geographical  proximity  of  those 
counties  to  areas  in  which  END  has 
been  confirmed.  Specifically,  we  are 
amending  §  82.3(c)  of  the  regulations  by 
adding  Imperial,  Orange,  San  Diego, 
Santa  Barbara,  and  Ventura  Coimties 
and  the  previously  non-quarantined 
portions  of  Riverside  and  San 
Bernardino  Counties  to  the  quarantined 
area  for  END  and  by  prohibiting  or 
restricting  the  movement  of  birds, 
poultry,  products,  and  materials  that 
could  spread  END  from  the  quarantined 
area. 

On  January  6,  2003  the  Secretary  of 
Agriculture  signed  a  declaration  of 
extraordinary  emergency  with  respect  to 
the  END  situation  in  California.  As 
provided  under  sec.  10407  of  the 
Animal  Health  Protection  Act  (7  U.S.C. 
8306),  that  declaration  of  extraordinary 
emergency  authorizes  the  Secretary  to 

(1)  hold,  seize,  treat,  apply  other 
remedial  actions  to,  destroy  (including 
preventative  slaughter),  or  otherwise 
dispose  of,  any  animal,  article,  facility, 
or  means  of  conveyance  if  the  Secretary 
determines  the  action  is  necessary  to 
prevent  the  dissemination  of  END  and 

(2)  prohibit  or  restrict  the  movement  or 
use  within  the  State  of  California,  or  any 
portion  of  the  State  of  California,  of  any 


animal  or  article,  means  of  conveyance, 
or  facility  if  the  Secretary  determines 
that  the  prohibition  or  restriction  is 
necessary  to  prevent  the  dissemination 
of  END. 

As  noted  previously,  the  regulations 
in  §§  82.1  through  82.15  prohibit  or 
restrict  the  interstate  movement  from 
quarantined  areas  of  birds,  poultry, 
products,  and  materials  that  could 
spread  END.  In  light  of  the  Secretary's 
declaration  of  extraordinary  emergency 
and  its  accompanying  authority  to 
prohibit  or  restrict,  if  necessary  to 
prevent  the  spread  of  END,  the 
movement  or  use  within  the  State  of 
California  of  any  animal  or  article, 
means  of  conveyance,  or  facility,  we  are 
amending  the  regulations  to  provide 
that  the  provisions  of  the  regulations 
regarding  interstate  movement  will  also 
apply  to  intrastate  movement.  This 
provision,  which  we  are  adding  as  a 
new  §  82.16,  specifies  that  the 
applicability  of  the  regulations  to 
intrastate  movement  holds  only  in 
situations  where  the  Secretary  has 
issued  a  declaration  of  extraordinary 
emergency  and  only  until  such  time  as 
the  Secretary  terminates  that 
declaration. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  END  from 
spreading  to  other  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  that  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  rule  amends  the  regulations  by 
quarantining  Imperial,  Orange,  San 
Diegp,  Santa  Barbara,  and  Ventura 
Counties,  CA,  and  the  previously  non- 
quarantined  portions  of  Riverside  and 
San  Bernardino  Counties,  CA,  and  by 
prohibiting  or  restricting  the  movement 
of  birds,  poultry,  products,  and 
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materials  that  could  spread  END  firom 
the  quarantined  area.  This  rule  also 
amends  the  regulations  to  provide  that 
the  prohibitions  and  restrictions  that 
apply  to  the  interstate  movement  of 
birds,  poultry,  products,  and  materials 
that  could  spread  END  will  also  apply 
to  the  intrastate  movement  of  those 
articles  in  situations  where  the      — 
Secretary  of  Agricultiue  has  issued  a 
declaration  of  extraordinary  emergency. 
These  actions  are  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
END  from  the  quarantined  area. 

This  emergency  situation  makes 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  impracticable.  We  are 
currently  assessing  the  potential 
»  economic  effects  of  this  action  on  small 
entities.  Beised  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  fined  regulatory  flexibility 
analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  82 

Animal  diseases,  Poultry  and  poultry 
products.  Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  82  is 
amended  as  follows: 

PART  82— EXOTIC  NEWCASTLE 
DISEASE  (END)  AND  CHLAMYDIOSIS; 
POULTRY  DISEASE  CAUSED  BY 
SALMONELLA  ENTERITIDIS 
SEROTYPE  ENTERITIDiS 

1.  The  authority  citation  for  part  82  is 
revised  to  read  as  follows: 


Authority:  7  U.S.C.  8301-8317;  7  CFR  2.22, 
2.80,  and  371.4. 

2.  In  §  82.3,  paragraph  (c)  is  revised  to 
read  as  follows: 

§82.3    Quarantined  areas. 

***** 

(c)  The  following  areas  are 
quarantined  because  of  END: 

California  ' 

Imperial  County.  The  entire  county. 

Los  Angeles  County.  The  entire 
coimty. 

Orange  County.  The  entire  county. 

Riverside  County.  The  entire  county. 

San  Bernardino  County.  The  entire 
county. 

San  Diego  County.  The  entire  county. 

Santa  Barbara  County.  The  entire 
county. 

Ventura  County.  The  entire  county. 

3.  In  "Subpart  A — Exotic  Newcastle 
Disease  (END),"  a  new  §  82.16  is  added 
to  read  as  follows: 

§82.16    Extraordinary  emergencies; 
applicability  of  regulations. 

When,  in  accordance  with  sec.  10407 
of  the  Animal  Health  Protection  Act  (7 
U.S.C.  8306),  the  Secretary  of 
Agriculture  determines  that  an 
extraordinary  emergency  exists  because 
of  END,  the  regulations  in  this  subpart 
regarding  interstate  movement  shall  be 
applicable  to  intrastate  movement 
within  any  State  or  portion  of  a  State 
subject  to  the  Secretary's  declaration  of 
extraordinary  emergency  until  such 
time  as  the  Secretary  terminates  that 
declaration. 

Done  in  Washington,  DC,  this  7th  day  of 
January,  2003. 
Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  03-573  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-250-AD;  Amendment 
39-13013;  AD  2003-01-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100  &  440)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 


applicable  to  certain  Bombardier  Model 
Cl^-€00-2Bl9  (Regional  Jet  Series  100  & 
440)  series  airplanes,  that  requires 
replacement  of  the  existing  smoke 
detectors  in  the  cargo  compartment  with 
new,  improved  smoke  detectors.  This 
amendment  is  prompted  by  mandatory 
continuing  airworthiness  information 
from  a  civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  false  smoke 
warnings  from  the  smoke  detectors  in 
the  cargo  compartment.  A  false  smoke 
warning  prompts  the  flightcrew  to 
discharge  fire  extinguisher  bottles, 
leaving  those  bottles  depleted  in  the 
event  of  an  actual  fire.  I^epeated  false 
smoke  warnings  create  uncertainty  as  to 
whether  an  emergency  landing  and 
emergency  evacuation  of  passengers  and 
flightcrew  is  warranted. 

DATES:  Effective  February  18,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
18,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087. 
Station  Centre-ville,  Montreal.  Quebec 
H3C  309,  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dah 
Parrillo,  Aerospace  Engineer,  ANE-172, 
FAA,  New  York  Aircraft  Certification 
Office,  10  Fifth  Street,  Third  Floor, 
Valley  Stream,  New  York;  telephone 
(516)  256-7505;  fax  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bom^bardier 
Model  CL-600-2B19  series  airplanes 
was  published  as  a  second 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  August  16,  2002  (67  FR 
53525).  That  action  proposed  to  require 
replacement  of  the  existing  smoke 
detectors  in  the  cargo  compartment  with 
new,  improved  smoke  detectors.  That 
action  also  proposed  to  include  spare 
part  information. 
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Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanation  of  Change  to  Applicability 

We  have  revised  the  applicability  of 
the  final  rule  to  identify  model 
designations  as  published  in  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models. 

Explanation  of  Editorial  Change 

We  have  changed  the  service  bulletin 
citations  throughout  this  final  rule  to 
exclude  the  CRJ 100/200  Service 
Bulletin  Compliance  Facsimile  Reply 
Sheet  and  Service  Bulletin  Comment 
Sheet — Facsimile  Reply  Sheet.  (Those 
forms  are  intended  to  be  completed  by 
operators  and  submitted  to  the 
manufacturer  to  provide  input  on  the 
quality  of  the  service  bulletins  and 
report  compliance;  however,  this  AD 
does  not  include  such  requirements.) 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  281  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  replacement  of  the  existing 
smoke  detectors  in  the  cargo 
compartment  with  new,  improved 
smoke  detectors,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  The  cost 
of  required  parts  is  approximately 
$4,136  ($876  for  one  smoke  detector  kit 
and  $1,630  each  for  two  smoke 
detectors).  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $1,195,936,  or  $4,256 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 


incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plarming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-01-02    Bombardier,  lac.  (Formerly 
Canadair):  Amendment  39-13013. 
Docket  2001-NM-250-AD. 

Applicability:  Model  CL-60O-2B19 
(Regional  Jet  Series  100  &  440)  series 
airplanes,  serial  numbers  7003  through  7480 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  false  smoke  warnings  from  the 
smoke  detectors  in  the  cargo  compartment, 
which  prompt  the  flightcrew  to  discharge  fire 
extinguisher  bottles,  leaving  those  bottles 
depleted  in  the  event  of  an  actual  fire,  or 
which  create  uncertainty  as  to  whether  an 
emergency  landing  and  emergency 
evacuation  of  passengers  and  flightcrew  is 
warranted,  accomplish  the  following: 

Replacement 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Replace  the  existing  smoke 
detectors  having  part  number  (P/N)  473052, 
which  are  located  in  the  cargo  compartment, 
with  new,  improved  smoke  detectors  having 
P/N  473597-19,  in  accordance  with  f 
Bombardier  Service  Bulletin  601R-26-016, 
Revision  B,  dated  August  10,  2001,  excluding 
CRJ  100/200  Service  Bulletin  Compliance 
Facsimile  Reply  Sheet  and  Service  Bulletin 
Comment  Sheet — Facsimile  Reply  Sheet;  or 
Revision  C,  dated  August  17,  2001,  excluding 
CR)  100/200  Service  Bulletin  Compliance 
Facsimile  Reply  Sheet  and  Service  Bulletin 
Comment  Sheet — Facsimile  Reply  Sheet. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  Walter  Kidde  Aerospace 
smoke  detectors  having  P/N  473052  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refierence 

(e)  The  replacement  shall  be  done  in 
accordance  with  Bombardier  Service  Bulletin 
601R-26-016,  Revision  B,  dated  August  10. 
2001,  excluding  CR)  100/200  Service  Bulletin 
Compliance  Facsimile  Reply  Sheet  and 
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Service  Bulletin  Comment  Sheet — Facsimile 
Reply  Sheet;  or  Bombardier  Service  Bulletin 
601R-26-O16,  Revision  C,  dated  August  17, 
2001,  excluding  CRJ 100/200  Service  Bulletin 
Compliance  Facsimile  Reply  Sheet  and 
Service  Bulletin  Comment  Sheet — Facsimile 
Reply  Sheet.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centreville, 
Montreal,  Quebec  H3C  3G9,  Canada.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue. 
SW.,  Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive 

CF-2001-21,  dated  May  23,  2001. 

Effective  Date 

{f)  This  amendment  becomes  effective  on 
February  18,  2003. 

Issued  in  Renton,  Washington,  on 
December  31,  2002. 

Kevin  Mullin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  03-332  Filed  1-10-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-44-AD;  Amendment 
39-13016;  AD  2003-01-05] 

RIN  2120-AA64  i 

Airworthiness  Directives;  Generai 
Electric  Co.  CF6-60A  Series  Turt>ofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
coounents. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Co.  (GE) 
CF6-80A  series  turbofan  engines.  This 
action  requires  the  following  initial  and 
repetitive  inspections  of  certain  part 
number  (P/N)  stage  1  high  pressiu-e 
turbine  (HPT)  rotor  disks  for  cracks: 

•  Etch  preparations  and  fluorescent 
penetrant  inspections. 

•  Visual  inspections. 

•  Eddy  current  inspections. 
This  amendment  is  prompted  by  a 
Boeing  767  airplane  recently 


experiencing  a  stage  1  HPT  rotor  disk 
separation  resulting  in  uncontained 
engine  failure.  The  actions  specified  in 
this  AD  are  intended  to  detect  cracks  in 
the  bottoms  of  the  dovetail  slots  that 
could  propagate  to  failure  of  the  disk 
and  cause  an  imcontained  engine 
failure. 

DATES:  Effective  January  28.  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  28.  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  14.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2002-NE- 
44-AD.  12  New  England  Executive  Park. 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcominent@faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  General 
Electric  Company  via  Lockheed  Martin 
Technology  Services,  10525  Chester 
Road.  Suite  C.  Cinciimati,  Ohio  45215. 
telephone  (513)  672-8400.  fax  (513) 
672-8422.  This  information  may  be 
examined,  by  appointment,  at  the  FAA. 
New  England  Region.  Office  of  the 
Regional  Coimsel,  12  New  England 
Executive  Park.  Biu-lington.  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  W.  Cerra  Jr.,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park. 
Biu-lington.  MA  01803-5299;  telephone: 
(781)  238-7128,  fax:  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On 
December  8,  2002,  a  Boeing  767-200 
equipped  with  GE  CF6-80A  series 
engines  experienced  an  uncontained 
failure  of  a  stage  1  HPT  rotor  disk 
during  climb.  The  results  of  the 
investigation  indicate  that  the  stage  1 
HPT  rotor  disk  failure  was  the  result  of 
a  crack  that  initiated  in  an  aft  corner 
edge  of  the  bottom  of  a  dovetail  slot. 
The  crack  propagated  in  fatigue  to 
critical  crack  size,  and  subsequently 
resulted  in  disk  rupture  and  separation. 


In  September  2000,  a  U.S.  operator 
experienced  a  similar  imcontained 
failure  of  the  stage  1  HPT  rotor  disk 
during  a  ground  maintenance  nm  of  a 
CF6-80C2  engine.  The  investigation  of 
that  failure  had  indicated  that  a  crack 
initiated  in  the  dovetail  slot  bottom  aft 
edge.  The  root  cause  of  the  crack 
initiation  remains  unknown.  However, 
cracks,  burrs,  or  damage  sustained  in 
the  dovetail  slot  bottom  comer  radii 
from  improper  handling  and  processing 
dining  new  part  manufacture  and/or 
during  maintenance  were  suspect  for 
the  September  2000  event.  AD  2001-10- 
07,  which  became  effective  on  June  28, 
2001.  was  issued  to  mandate 
inspections  of  the  CF6-80C2  stage  1 
HPT  rotor  disk  dovetail  slot  bottoms. 
Since  1995,  shop  level  inspections 
have  found  eleven  stage  1  HPT  rotor 
disks  from  CF6-80A  series  engines  and 
CF6-80C2  series  engines  with  crack-like 
indications  in  the  dovetail  slot  bottoms. 
These  indications  resulted  from  material 
inclusions,  toolmarks,  broach  burrs,  and 
unknown  causes.  Of  these  eleven  disks, 
three  have  been  CF6-80A  series  engine 
stage  1  HPT  rotor  disks,  with  cracks  in 
the  dovetail  slot  bottom  aft  corner 
radius.  Of  the  three  that  have  been  -80A 
series  engine  disks,  two  indications 
were  associated  with  non-propagating 
broaching  burrs  occurring  during 
manufacture,  while  no  root  cause  was 
identified  for  the  third.  Only  the  third 
disk  had  crack  propagation. 

The  failure  of  the  disk  involved  in  the 
recent  CF6-80A  series  engine  event  was 
also  caused  by  a  crack  that  initiated  in 
the  dovetail  slot  bottom  aft  edge.  This 
event  is  still  under  investigation. 
Therefore,  this  final  rule;  request  for 
comments  is  an  interim  action  until  a 
root  cause  is  established  for  the  crack 
initiation  and/or  additional  corrective 
actions  are  identified.  The  actions 
specified  by  this  AD  are  intended  to 
detect  cracks  in  the  bottoms  of  the 
dovetail  slots  that  could  propagate  to 
failure  of  the  disk  and  cause  an 
uncontained  engine  failure.  This 
condiGon,  if  not  corrected,  could  result 
in  stage  1  HPT  rotor  disk  separation 
resulting  in  uncontained  engine  failure. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  Service 
Bulletin  (SB)  CF6-80A  S/B  72-0779, 
dated  March  20,  2002  that  describes 
procedures  for  etch  preparation, 
fluorescent  penetrant,  visual,  and  eddy 
current  inspections  of  the  following 
stage  1  HPT  rotor  disks  P/N's  used  on 
CF6-80A,  -80A1,  -80A2,  and  -80A3 
series  turbofan  engines: 
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9234M67G22                                      9234M67G24 
9362M58G02                                      9362M58G06 
9367M45G02                                       9367M45G04 

9234M67G25                                       9234M67G26 
9362M58G07                '                      9362M58G09 
9367M45G09                                              N/A 

Differences  Between  This  AD  and  the 
Manufacturer's  Service  Information 

SB  CF6-80A  S/B  72-0779,  dated 
March  20,  2002,  only  requires  a  one- 
time inspection  at  the  next  exposure  of 
disks  that  have  accumulated  operating 
cycles,  and  requires  no  inspection  of 
new  disks  that  have  not  yet 
accumulated  operating  cycles.  This  AD 
requires  initial  and  repetitive 
inspections  of  the  affected  P/N's  of  stage 
1  HPT  rotor  disks,  as  specified  in  the 
following  paragraph. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  GE  CF6-80A,  -BOAl, 
-80 A2,  and  -80A3  series  turbofan 
engines  of  the  same  type  design,  this  AD 
is  being  issued  to  detect  cracks  in  the 
bottoms  of  the  dovetail  slots  that  could 
propagate  to  failure  of  the  disk  and 
cause  an  uncontained  engine  failure. 
This  AD  requires: 

•  For  stage  1  HPT  rotor  disks  not 
currently  installed  in  engines,  before 
further  flight,  inspection  of  disk  dovetail 
slot  bottoms.  Any  disk  that  meets  or 
exceeds  the  reject  criteria  of  SB  CF6- 
80A  S/B  72-0779,  dated  March  20, 
2002,  is  not  to  be  installed  into  any 
engine. 

•  For  stage  1  HPT  rotor  disks  that 
have  been  inspected  in  accordance  with 
SB  CF6-80A  S/B  72-0779,  dated  March 
20,  2002,  before  the  effective  date  of  this 
AD,  inspection  of  the  disk  dovetail  slot 
bottoms  at  each  piece-part  exposure  of 
the  disk,  and  replacement  of  disks  as 
necessary. 

•  For  stage  1  HPT  rotor  disks  that 
have  not  been  inspected  in  accordance 
with  SB  CF6-80A  S/B  72-0779,  dated 
March  20,  2002,  before  the  effective  date 
of  this  AD,  inspection  of  the  disk 
dovetail  slot  bottoms  at  next  engine 
shop  visit,  and  each  piece-part  exposure 
of  the  disk,  and  replacement  of  disks  as 
necessary. 

•  A  mandatory  reporting  requirement 
which  mandates  that  within  5  calendar 
days  of  an  inspection,  any  results  that 
equal  or  exceed  the  reject  criteria  be 
reported  to  the  FAA's  Engine  and 
Propeller  Directorate,  Engine 
Certification  Office. 

The  actions  are  required  to  be  done  in 
accordance  with  the  service  bulletin 
described  previously. 


Interim  Actions 

The  actions  specified  in  the  AD  are 
considered  interim  actions  and  further 
action  is  anticipated  based  on  the 
continuing  investigation  of  the  stage  1 
HPT  rotor  disk  cracking. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  inilemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-44-AD."  The 
postcard  will  be  date  stamped  and 
retximed  to  the  conunenter. 


Regidatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  {44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-01-05    General  Electric  Co.: 

Amendment  39-13016.  Docket  No. 
2002-NE-44-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  General  Electric  Co.  (GE)  CF6- 
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80 A,  -80 Al,  -80 A2,  and  -80 A3  series 
turbofan  engines  with  the  stage  1  high 
pressure  turbine  (HPT)  rotor  disks  part 


numbers  (P/N's)  listed  in  the  following  Table 
1: 


Table  1.— Stage  1  HPT  Rotor  Disks  P/N's  Affected 


9234M67G22 
9362M58G02 
9367M45G02 


9234M67G24 
9362M58G06 
9367M45G04 


9234M67G25 
9362M58G07 
9367M45G09 


9234M67G26 
9362M58G09 

N/A 


These  engines  are  installed  on,  but  not 
limited  to,  Airbus  Industrie  A310  and  Boeing 
767  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  detect  cracks  in  the  bottoms  of  the 
dovetail  slots  that  could  propagate  to  failure 
of  the  disk  and  cause  an  uncontained  engine 
&dlure,  do  the  following  in  accordance  with 
paragraphs  3.A.  through  3.C.(10)(h)  of  the 
Accomplishment  Instructions  of  GE  Service 
Bulletin  (SB)  CF6-80A  S/B  72-0779,  dated 
March  20,  2002: 

(a)  For  stage  1  HPT  rotor  disks  not 
currently  installed  in  engines,  before  further 
flight,  inspect  the  disk  dovetail  slot  bottoms. 
Do  not  install  any  disk  that  meets  or  exceeds 
the  reject  criteria  of  the  above  service 
bulletin,  into  any  engine. 

(b)  For  stage  1  HPT  rotor  disks  that  have 
been  inspected  in  accordance  with  the  above 
service  bulletin  before  the  effective  date  of 
this  AD,  inspect  the  disk  dovetail  slot 
bottoms  at  each  piece-part  exposure  of  the 
disk,  and  replace  disk  as  necessary. 

(c)  For  stage  1  HPT  rotor  disks  that  have 
Bot  been  inspected  in  accordance  with  the 
above  service  bulletin  before  the  effective 
date  of  this  AD,  inspect  the  disk  dovetail  slot 
bottoms  at  next  engine  shop  visit,  and  each 
piece-part  exposure  of  the  disk,  and  replace 
disk  as  necessary. 

Defiiiitions 

(d)  An  engine  shop  visit  is  defined  as  the 
Eduction  of  an  engine  into  a  shop,  where  the 
separation  of  a  major  engine  flange  will  occur 
after  the  effective  date  of  this  AD. 

(e)  Piece-part  exposure  is  deHned  as: 

(1)  The  part  being  considered  completely 
disassembled,  when  done  in  accordance  with 
the  disassembly  instructions  of  the 
Sianufacturer's  or  other  FAA-approved 
engine  manual;  AND 

(2)  The  part  has  accumulated  more  than 

:  .00  cycles-in-service  since  the  last  piece-part 


opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine. 

Reporting  Requirements 

(f)  Report  within  5  calendar  days  of 
inspection  the  results  of  inspections  that 
equal  or  exceed  the  reject  criteria  to:  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,- MA  01803-5299; 
telephone  (781)  238-7128;  fax  (781)  238- 
7199.  Reporting  requirements  have  been       ^ 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  control  nurnber  2120-0056.  Be 
sure  to  include  the  following  information: 

(1)  Engine  model  in  which  the  stage  1  HFT 
rotor  disk  was  installed. 

(2)  Disk  Part  Number. 

(3)  Disk  Serial  Number. 

(4)  Disk  Cycles-Since-New. 

(5)  Disk  Cycles-Since-Last  Inspection. 

(6)  Date  and  Location  of  Inspection. 

Note  2:  The  FAA  recommends  recording 
the  inspection  result9-on  GE  Form  1653-1, 
found  in  GE  SB  CF6-80A  S/B  72-0779,  dated 
March  20,  2002,  and  sending  the  data  to  GE 
Airline  Support  Engineering. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(i)  The  inspections  must  be  done  in 
accordance  with  General  Electric  Co.  Service 
Bulletin  C:F6-80A  S/B  72-0779.  dated  March 
20,  2002.  This  iiK.irporation  by  reference  was 
approved  bv  the  lYvt  'r.;-  (if  the  Federal 
Register  in  acconiuiice  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Comiiaiiy  via  Lockheed  ■ 
Martin  Technology  Services,  10525  Chester 
Road,  Suite  C,  Cincinnati.  Ohio  45215, 


telephone  (513)  672-8400,  fax  (513)  672- 
8422.  Copies  may  be  inspected  at  the  FAA. 
New  England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington.  DC. 

Effective  Date 

(j)  This  amendment  becomes  effective  on 
January  28,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
January  2,  2003. 
Jay  ].  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  03-331  Filed  1-10-03;  8:45  am] 

BHJJNG  CODE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-166-AD;  Amendment 
39-13009;  AD  2002-26-20] 

RIN2120-AA64 

Airworthiness  Directives;  IMcDonnell 
Douglas  IModel  DC-9-81  (MD-81),  DC- 
9-82  (MD-82),  and  DC-9-83  (IMD-83) 
Airplanes,  and  Model  MD-88  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81  (MD-81).  DC- 
9-82  (MD-82).  and  DC-9-83  (MD-83) 
airplanes,  and  Model  MD-88  airplanes, 
that  requires  an  inspection  of  the 
disconnect  panel  area  above  the  aft  left 
lavatory  for  chafed  or  damaged  wires  or 
unacceptable  clearance  between  the 
wires  aiid  adjacent  structure,  and 
corrective  actions,  if  necessary.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  chafing  of  wires  at 
the  disconnect  panel  above  the  aft  left 
lavatory,  which  could  result  in  electrical 
arcing,  and  consequent  fire  in  the  cabin. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATfc  Effective  February  18,  2003. 
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The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
18,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group.  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D80O-O024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81,  -82,  and  -83 
series  airplanes,  and  Model  MD-88 
airplanes  was  published  in  the  Federal 
Register  on  March  14,  2002  (67  FR 
11453).  That  action  proposed  to  require 
an  inspection  of  the  disconnect  panel 
area  above  the  aft  left  lavatory'  for  chafed 
or  damaged  wires  or  unacceptable 
clearance  between  the  wires  and 
adjacent  structure,  and  corrective 
actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Withdraw  Proposed  AD 

One  commenter  suggests  that  the  FAA 
reconsider  mandating  the  service 
bulletin  referenced  in  the  proposed  AD 
until  other  methods  of  resolution  are 
investigated.  Specifically,  the 
commenter  would  like  the  FAA  to  work 
with  Jamco  and  Boeing  to  develop  a 
better  solution,  such  as  modifying  the 
connector  bracket  and  protecting  the 
adjacent  wire  biuidle.  The  commenter 
states  that  its  airplanes  have  had  wire 
chafing  in  the  disconnect  panel  area 


above  the  aft  left  lavatory,  and  necessary 
precautions  were  taken  to  preclude 
further  damage.  The  commenter  notes 
that  removing  the  comer  of  the 
electrical  connector  bracket  and 
protecting  the  affected  wire  bimdle  with 
Teflon  tape  has  provided  an  effective 
resolution  to  eliminate  wire  chafing  on 
its  airplanes.  The  commenter  adds  that 
the  corrective  action  specified  in  the 
proposed  AD  that  would  require 
adjusting  the  clearance  to  0.50  inch  with 
the  use  of  "tie-wraps,"  cannot  be 
attained  without  creating  a  preload 
condition  that  could  cause  additional 
wire  damage.  A  second  commenter 
supports  these  concerns  and  suggests 
that  the  FAA  withdraw  the  proposed 
AD  and  develop  a  more  effective 
solution. 

We  do  not  agree  with  the  commenters. 
We  investigated  the  commenters' 
concerns  and  foiuid  that  the  airplane 
manufacturer  did,  in  fact,  inspect  the 
wires  in  the  aft  left  disconnect  panel  for 
a  preload  condition.  The  inspection 
revealed  that  a  preload  condition  should 
not  exist  on  the  wires  if  they  are 
"properly  secured"  with  tie-wraps  to 
obtain  the  0.50-inch  minimum  clearance 
between  the  wires  and  the  adjacent 
structure.  If  a  preload  condition  is  in 
some  way  created  by  adding  the  tie- 
wraps  to  the  wires  per  the  instructions 
in  the  service  bulletin,  the  tie-wraps  on 
the  wire  bundle,  including  the  tie-wraps 
above  the  bundle,  should  be  cut  and 
reinstalled  to  obtain  the  0.50-inch 
clearance,  which  will  eliminate  the 
preload  condition.  The  manufacturer 
also  investigated  the  possibility  of 
cutting  off  the  comer  of  the  electrical 
coimector  bracket  to  eliminate  the 
possibility  of  wire  chafing,  but  there 
was  a  risk  of  damaging  the  existing 
wires  with  the  tooling  device  used.  No 
change  to  the  final  rule  is  necessary  in 
this  regard.  However,  if  data  are 
submitted  that  provide  an  alternative 
procedure  that  will  offer  an  acceptable 
level  of  safety,  we  would  consider  this 
under  the  provisions  for  an  alternative 
method  of  compliance,  as  provided  in 
paragraph  (b)  of  this  final  rule. 

Explanation  of  Editorial  Change 

We  have  changed  the  service  bulletin 
citation  throughout  this  final  rule  to 
exclude  the  Appendix  (and  Evaluation 
Form).  The  service  bulletin  recommends 
that  report  findings  be  submitted  to  the 
manu&cturer  using  the  Appendix  of  the 
service  bulletin.  However,  this  AD  does 
not  require  that  operators  submit  reports 
of  inspection  findings. 

Explanation  of  Change  to  Applicability 

We  have  changed  the  applicability  of 
the  proposed  AD  to  identify  model 


designations  as  published  in  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has         • 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,198 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
586  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hovu-  per  airplane 
to  accomplish  the  required  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figiues,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $35,160,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govemment  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemment.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has    • 
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been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

^39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-26-20    McDonnell  Douglas: 

Amendment  39-13009.  Docket  2000- 
NM-166-AD. 

Applicability:  Model  DC-9-81  (MD-81), 
DC-9-82  (MI>-82),  and  DC-9-83  (MD-83) 
airplanes,  and  Model  MD-88  airplanes; 
certificated  in  any  category;  as  listed  in 
Boeing  Alert  Service  Bulletin  MD80-24A184, 
dated  October  26,  2000;  equipped  with  Jamco 
lavatories. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
.    The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific'proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  wires  at  the 
disconnect  panel  above  the  aft  left  lavatory, 
which  could  result  in  electrical  arcing,  and 
consequent  fire  in  the  cabin,  accomplish  the 
following: 

Inspection  and  Corrective  Actions 

;    (a)  Within  120  days  from  the  effective  date 
Df  this  AD,  perform  a  general  visual 
inspection  of  the  disconnect  panel  area  above 
the  aft  left  lavatory  for  damaged  or  chafed 
■wires  or  unacceptable  clearance  between  the 
wires  and  structure,  in  accordance  with 


Boeing  Alert  Service  Bulletin  MD80-24A184, 
excluding  Appendix  and  Evaluation  Form, 
all  dated  October  26,  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual  • ' 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(1)  Condition  1.  If  no  damaged  or  chafed 
wire  and  if  acceptable  clearance  (i.e.,  0.50- 
inch  minimum)  between  the  wires  and 
adjacent  structure  is  found,  no  further  action 
is  required  by  this  AD. 

(2)  Condition  2.  If  no  chafed  or  damaged 
wire  and  if  unacceptable  clearance  between 
the  wires  and  adjacent  structure  is  found, 
before  further  flight,  secure  wires  using  tie-     . 
wraps  to  obtain  a  0.50-inch  minimum  . 
clearance,  in  accordance  with  the  service 
bulletin. 

(3)  Condition  3.  If  any  chafed  or  damaged 
wire  and  unacceptable  clearance  between  the 
wires  and  adjacent  structure  is  found,  before 
further  flight,  repair  or  replace  any  chafed  or 
damaged  wire  with  a  new  wire  and  secure 
wires  using  tie-wraps  to  obtain  a  0.50-inch 
minimum  clearance,  in  accordance  with  the 
service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  t)r 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refierence 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  MD80- 
24A184,  excluding  Appendix  and  Evaluation 
Form,  all  dated  October  26,  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  fixjm  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846.  Attention:  Data  and 


Service  Management,  Dept.  C1-L5A  (D800- 
0024).  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office.  3960  Paramount  Boulevard. 
Lakewood.  California;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW.,  suite  700.  Washington.  DC.     , 

Efifective  Date 

(e)  This  amendment  becomes  effective  on 
February  18.  2003. 

Issued  in  Renton.  Washington,  on  January 
2.  2003. 

Neil  D.  Schalekamp, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-327  Filed  1-10-03;  8:45  am] 
BiLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-31&-AD;  Amendment 
39-1 301 1 ;  AD  2002-26-22] 

RIN  2120-AA64 

Airworttiiness  Directives;  Raytheon 
Model  Hawker  800XP  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airurorthiness  directive  (AD), 
applicable  to  certain  Raytheon  Model 
Hawker  800XP  airplanes,  that  requires 
installing  jumper  wires  on  the  computer 
control  switches  to  power  the  digital 
electronic  engine  control  when 
overspeed  protection  is  selected,  and 
tying  and  stowing  the  jumper  wires  on 
the  switches.  The  actions  specified  by 
this  AD  are  intended  to  prevent  loss  of 
the  overspeed  protection  function     ^' 
without  the  flightcrew's  awareness,  due 
to  missing  jumper  wires,  which  could 
result  in  engine  overspeed  and  possible 
imcommanded  engine  shutdown.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  February  18,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
18, 2003. 

ADDRESSES:  "the  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Department  62,  PO  Box  85,  Wichita, 
Kansas  67201-0085.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
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Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  at  the  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Pretz,  Aerospace  Engineer.  Airframe  and 
Propulsion  Branch,  ACE-118W,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209:  telephone  (316)  946-4153;  fax 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Raytheon 
Model  Hawker  800XP  airplanes  was 
published  in  the  Federal  Register  on 
September  25,  2002  (67  FR  60191).  That 
action  proposed  to  require  installing 
jumper  wires  on  the  computer  control 
switches  to  power  the  digital  electronic 
engine  control  when  overspeed 
protection  is  selected,  and  tying  and 
stowing  the  jiunper  wires  on  the 
switches. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanation  of  Editorial  Change 

We  have  changed  the  service  bulletin 
citation  throughout  this  final  rule  to 
exclude  the  Service  Bulletin/Kit 
Drawing  Report  Fax.  (This  form  is 
intended  to  be  completed  by  operators 
and  submitted  to  the  manufacturer  to 
report  compliance;  however,  this  AD 
does  not  include  such  a  requirement.) 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  250  Model 
800XP  .airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  193  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  It 
will  take  af^oximately  5  work  hoiurs 


per  airplane  for  airplanes  with  two 
oxygen  bottles,  and  6  work  horn's  per 
airplane  for  airplanes  with  three  oxygen 
bottles,  to  accomplish  the  required 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  The  cost  of  required 
parts  will  be  nominal.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $300 
per  airplane  (for  airplanes  with  two 
oxygen  bottles)  or  $360  per  airplane  (for 
lirplanes  with  three  oxygen  bottles). 

The  cost  impact  figxue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  actibn,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu-e  if  this  AD 
were  not  adopted.  The  cost  impact 
figiu^es  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figvues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-26-22    Raytheon  Aircraft  Company: 

Amendment  39-13011. 

Docket  2001-NM-315-AD. 

Applicability:  Model  Hawker  800XP 
airplanes,  as  listed  in  Raytheon  Service 
Bulletin  SB  ^6-3480,  dated  August  2001, 
excluding  Service  Bulletin/Kit  Drawing 
Report  FaX;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not , 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  overspeed  protection 
function  without  the  flightcrew's  awareness, 
due  to  missing  jumper  wires,  which  could 
result  in  engine  overspeed  and  possible 
uncommanded  engine  shutdown,  accomplish 
the  following: 

Jumper  Wire  Installation 

(a)  Within  3  months  or  300  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  do  the  actions  specified  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD 
per  Raytneon  Service  Bulletin  SB  76-3480, 
dated  August  2001,  excluding  Service 
Bulletin/Kit  Drawing  Report  Fax. 

(1)  Install  a  four-inch  jumper  wire  between 
terminals  1  and  3  on  the  computer  control 
switch  "NF." 

(2)  Install  a  six-inch  jumper  wire  between 
terminals  1  and  3  on  the  computer  control 
switch  "NG." 

(3)  Tie  and  stow  the  jumper  wires  on  the 
computer  control  switches  "NF"  and  "NG" 
using  tie-wrap. 

Alternative  Methods  of  Comphance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO),  FAA.. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Prlncip>al  Maintenance 
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Inspector,  who  may  add  comments  and  then 
said  it  to  the  Manager,  Wichita  AGO. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

Special  Flight  Permits  ' 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Raytheon  Service  Bulletin  SB  76-3480. 
dated  August  2001,  excluding  Service 
Bulletin/Kit  Drawing  Report  Fax.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.G.  552(a)  and  1  GFR 
part  51.  Copies  may  be  obtained  from 
Raytheon  Aircraft  Company,  Department  62, 
PO  Box  85.  Wichita,  Kansas  67201-0085. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  at  the 
FAA,  Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

Effiective  Date 

(e)  This  amendment  becomes  effective  on 
February  18,  2003. 

Issued  in  Renton,  Washington,  on 
December  30,  2002. 
Kevin  Mullin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-150  Filed  1-10-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-56-AD;  Amendment 
39-13002;  AD  2002-26-14] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-300  Series  Airplanes 
Modified  by  Supplemental  Type 
Certificate  ST01869AT-D 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  767-300 
series  airplanes  modified  by 
supplemental  tjrpe  certificate 
ST01869AT-D.  This  action  requires 


modifying  the  passenger  entertainment 
system  (PES)  and  revising  the  airplane 
flight  manual.  This  action  is  necessary 
to  ensm-e  that  the  airplane  crew  is  able 
to  remove  electrical  power  from  the  PES 
when  necessary  and  is  advised  of 
appropriate  procedures  for  such  action. 
Inability  to  remove  power  fi"om  the  PES 
during  a  non-normaJ  or  emergency 
situation  could  result  in  inability  to 
control  smoke  or  fumes  in  the  airplane 
flight  deck  or  cabin.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  January  28,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regiUations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  28, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  14,  2003. 

ADDRESSES;  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
56-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment®faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-56-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fi-om  TIMCO 
Engineered  Systems,  Inc.,  623  Radar 
Road,  Greensboro,  North  Carolina 
27410.  This  information  may  be 
examined  at  the  FAA,  Transport    • 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Chupka,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Adanta,  Georgia  30349;  telephone  (770) 
703-6070;  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 


Discussion 

The  Federal  Aviation  Administration 
(FAA)  recently  completed  a  review  of 
in-flight  entertainment  (IFE)  systems 
certified  by  supplemental  type 
certificate  (STC)  and  installed  on 
transport  category  airplanes.  The  review 
focused  on  the  interface  between  the  IFE 
system  and  airplane  electrical  system, 
with  the  objective  of  determining  if  any 
imsafe  conditions  exist  with  regard  to 
the  interface.  STCs  issued  betweeii  1992 
and  2000  were  considered  for  the 
review. 

The  type  of  IFE  systems  considered 
for  review  were  those  that  contain  video 
monitors  (cathode  ray  tubes  or  liquid 
crystal  displays;  either  hanging  above 
the  aisle  or  mounted  on  individual  seat 
backs  or  seat  trays),  or  complex  circuitry 
(i.e.,  power  supplies,  electronic 
distribution  boxes,  extensive  wire 
routing,  relatively  high  power 
consumption,  multiple  layers  of  circuit 
protection,  etc.).  In  addition,  in-seat 
power  supply  systems  that  provide 
power  to  more  than  20  percent  of  the 
total  passenger  seats  were  also 
considered  for  the  review.  The  types  of 
IFE  systems  not  considered  for  review 
include  systems  that  provide  only  audio 
signals  to  each  passenger  seat,  ordinary 
in-flight  telephone  systems  [e.g.,  one 
telephone  handset  per  group  of  seats  or 
bulkhead-moimted  telephones),  systems 
that  only  have  a  video  monitor  on  the 
forward  bulkhead(s)  (or  a  projection 
system)  to  provide  passengers  with 
basic  airplane  and  flight  information, 
and  in-seat  power  supply  systems  that 
provide  power  to  less  than  20  percent  of 
the  total  passenger  seats. 

Items  considered  dining  the  review 
include  the  following: 

•  Can  the  electrical  bus(es)  supplying 
power  to  the  IFE  system  be  deenergized 
when  necessary  without  removing 
power  fi'om  systems  that  may  be 
required  for  continued  safe  flight  and 
landing? 

•  Can  IFE  system  power  be  removed 
when  required  without  pulling  IFE 
system  circuit  breakers  (i.e.,  is  there  a 
switch  (dedicated  to  the  IFE  system  or 
a  combination  of  loads)  located  in  the 
flight  deck  or  cabin  that  can  be  used  to 
remove  IFE  power?)? 

•  If  the  ira  system  requires  changes 
to  flight  crew  procedures,  has  the 
airplane  flight  manual  (AFM)  been 
properly  amended? 

•  If  the  IFE  system  requires  changes 
to  cabin  crew  procedures,  have  they 
been  properly  amended? 

•  Does  the  IFE  system  require 
periodic  or  special  maintenance? 

In  all,  approximately  180  IFE  systems 
approved  by  STC  were  reviewed  by  the 
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FAA.  The  review  results  indicate  that 
potential  unsafe  conditions  exist  on 
some  IFE  systems  installed  on  various 
transport  category  airplanes.  These 
conditions  can  be  sununarized  as: 

•  Electrical  bus(es)  supplying  power 
to  the  IFE  system  cannot  be  deenergized 
when  necessary  without  removing 
power  from  systems  that  may  be 
required  for  continued  safe  flight  and 
landing. 

•  Power  cannot  be  removed  from  the 
IFE  system  when  required  without 
pulling  IFE  system  circuit  breakers  (i.e., 
there  is  no  switch  dedicated  to  the  IFE 
system  or  combination  of  systems  for 
the  piu^jose  of  removing  power). 

•  Installation  of  the  IFE  system  has 
affected  crew  (flight  crew  and/or  cabin 
crew)  procedures,  but  the  procedures 
have  not  been  properly  revised. 

FAA's  ijietennination 

As  part  of  its  review  of  IFE  systems, 
the  FAA  has  determined  that  an  unsafe 
condition  exists  on  Boeing  Model  767- 
300  series  airplanes  modified  by  STC 
ST01869AT-D.  The  passenger 
entertainment  system  (PES)  on  these 
airplanes  is  connected  to  an  electrical 
bus  that  cannot  be  deactivated  without 
also  removing  power  from  airplane 
systems  necessary  for  safe  flight  and 
landing.  There  is  no  other  means  to 
remove  power  from  the  PES. 
Additionally,  the  airplane 
manufacturer's  published  flight  crew 
and  cabin  crew  emergency  procedures 
do  not  advise  the  flight  crew  and  cabin 
crew  that  power  camiot  be  removed 
from  the  PES.  This  condition,  if  not 
corrected,  could  result  in  inability  to 
remove  power  from  the  PES  during  a 
non-normal  or  emergency  situation,  and 
consequent  inability  to  control  smoke  or 


fumes  in  the  airplane  flight  deck  or 
cabin. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
TIMCO  Service  Bulletin  TSB-767-23- 
005,  Revision  J,  dated  August  29,  2001; 
as  revised  by  TIMCO  Engineering 
Change  Orders  TSB-767-23-005, 
Revision  J.  Kl,  dated  September  10, 
2001:  K2,  dated  September  18,  2001; 
and  K3,  dated  September  28,  2001.  That 
service  bulletin  describes  procedures  for 
modifying  the  PES  by  installing  two 
new  relays  and  additional  wiring  so  that 
the  power  switch  located  in  the  flight 
compartment  c£m  be  used  to  remove 
power  completely  from  the  PES.  The 
service  documents  also  describe 
procedures  for  installing  a  switch  guard 
on  the  power  switch  for  the  PES. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

The  FAA  also  has  reviewed  and 
approved  TIMCO  Airplane  Flight 
Manual  Supplement  for  Boeing  B767- 
300,  TIM-AFM-01034,  Revision  A, 
dated  October  12,  2001,  which  revises 
the  procedures  under  the  heading 
"Electrical  Smoke  or  Fire"  in  the 
"Emergency  Procedures"  section  of  the 
AFM  to  provide  instructions  for  the 
cabin  crew  to  remove  power  from  the 
PES  in  an  emergency. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  that  may  be  registered  in  the 
United  States  at  some  time  in  the  future, 
this  AD  is  being  issued  to  ensure  that 


the  airplane  crew  is  able  to  remove 
electrical  power  from  the  PES  when 
necessary  and  is  advised  of  appropriate 
procedures  for  such  action.  Inability  to 
remove  power  from  the  PES  during  a 
non-normal  or  emergency  situation 
could  result  in  inability  to  control 
smoke  or  fumes  in  the  airplane  flight 
deck  or  cabin.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously.  This  AD  also  would  require 
revising  procedures  to  be  followed  in 
the  event  of  smoke  or  fire  in  the 
airplane,  as  contained  under  the 
heading  "Electrical  Smoke  or  Fire"  in 
the  "Emergency  Procedures"  section  of 
the  AFM.  Accomplishment  of  these 
actions  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

In  developing  an  appropriate 
compliance  time  for  this  action,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
amount  of  time  necessary  to  accomplish 
the  proposed  actions,  and  the  practical 
aspect  of  accomplishing  the  proposed 
actions  within  an  interval  of  time  that 
parallels  normal  scheduled  maintenance 
for  the  affected  operators.  In 
consideration  of  these  factors,  the  FAA 
has  determined  that  18  months  after  the 
effective  date  of  this  AD  represents  an 
appropriate  interval  of  time  allowable 
wherein  an  acceptable  level  of  safety 
can  be  maintained. 

Other  Relevant  Rulemaking 

The  FAA  has  previously  issued 
several  ADs  that  address  unsafe 
conditions  and  require  corrective 
actions  similar  to  those  that  will  be 
required  by  this  AD.  These  other  ADs, 
and  the  airplane  models  and  STCs  to 
which  they  apply,  are  as  follows: 


Model/Series 

STC  Number 

AD  Reference 

Airbus  A340-211  

Boeing  737-300  

ST0902AC-D 

ST00171SE  

AD  2001-18-01,  amendment  39-12427 
(66  FR  46939,  September  10,  2001) 
AD  2001-14-10,  amendment  39-12321 

Boeing.  737-700  

Boeing  747-100  and  -200 

Boeing  747-100  and  -200 

Boeing  747-400 

Boeing  747SP 

Boeing  757-200  

Boeing  767-200 

ST09100AC-D  

ST09104AC-D 

ST09105AC-D 

ST09106AC-D  

SA8622SW 

ST00196SE 

SA8843SW  

ST09097AC-D 

SA1727GL 

SA4998NM  

(66  FR  36455,  July  12,  2001) 

AD  2001-14-12,  amendment  39-12323 

(66  FR  36452,  July  12,  2001) 

AD  2001-14-11,  amendment  39-12322 

(66FR36453,  July  12,  2001) 

AD  2001  -1 6-1 9,  amendment  39-1 2388 

(66  FR  43068,  August  17,  2001) 

AD  2001  -1 4-1 5,  amendment  1 2326 

(66  FR  36447,  July  12,2001) 

AD  2001-14-14,  amendment  39-12325 

(66  FR  36449.  July  12,2001) 

AD  2001-14-01,  amendment  39-12311 

(66FR36149,  July  11,2001) 

AD  2001  -1 6-21 .  amendment  39-1 2390 

(66  FR  43072,  August  17,  2001) 

^ 
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Model/Series 


STC  Number 

SA5134NM 

ST09022AC-D  

SA5765NM ...... 

SA5978NM 

SA7019NM-O  

ST00118SE 

ST00157SE  

SA8026NM 

SA8452SW  

ST00054SE 


AD  Reference 


Boeing  767-200  

Boeing  767-200  '. 

Boeing  767-300  

Boeing  767-300  

Boeing  767-300 

Boeing  767-300  

McDonnell  Douglas  DC-9-51  and  DC-9-83 

McDonnell  Douglas  DC-10-30 

McDonnell  Douglas  DC-10-30 


AD  2001-16-20,  amendnient  39-12389 

(66  FR  43066,  August  17,  2001) 

AD  2001-14-13,  amendment  39-12324 

(66  FR  36450,  July  12,  2001) 

AD  2001-16-17,  amendment  39-12386 

(66  FR  42937,  August  16,  2001) 

AD  2001-18-08,  amendment  39-12434 

(66  FR  46517,  September  6,  2001) 

AD  2001-14-04,  amendment  3»-12314 

(66  FR  36699,  July  13,  2001) 

AD  2001-16-18,  amendment  39-12387 

(66  FR  43070,  August  17,  2001) 

AD  2001-14-02,  amendment  39-12312 

(66  FR  36456,  July  12.  2001) 

AD  2001-16-22,  amendment  39-12391 

(66  FR  43074,  August  17,  2001) 

AD  2001-13-03,  amendment  39-12313 

(66  FR  36150,  July  11,2001) 


Ckist  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplcines  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U.S.  operators  imder  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  imsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  futiue,  it  would  require 
approximately  17  work  hoius  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  would  be  $1,020  per  airplane. 

Determination  of  Rule's  EffectiTe  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportimity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 


for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentaJ,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sununarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
-Docket  Number  2002-NM-5fr-AD."  The 
postcard  will  be  date  stamped  and 
retiuTied  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  und6r 
Executive  Oi:der  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT  . 
Regulatory  Policies  and  Procedines  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjdets  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safefy. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
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2002-26-14     Boeing:  Amendment  39-13002. 
Docket  2002-NM-56-AD. 

Applicability:  Model  767-300  series 
airplanes  modified  by  supplemental  type 
certificate  (STC)  ST01869AT-D,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  moditication,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  ensure  that  the 
airplane  crew  is  able  to  remove  electrical 
power  from  the  passenger  entertainment 
system  (PES)  when  necessary  and  is  advised 
of  appropriate  procedures  for  such  action, 
accomplish  the  following: 

Modification  and  Airplane  Flight  Manual 
Revision 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  accomplish  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD. 


(1)  Modify  the  PES  system  installed  on  the 
airplane  according  to  TIMCO  Service 
Bulletin  TSB-767-23-005,  Revision  J,  dated 
August  29,  2001;  as  revised  by  TIMCO 
Engineering  Change  Orders  TSB-767-23- 
005,  Revision  J,  Kl.  dated  September  10, 
2001;  K2,  dated  September  18,  2001;  and  K3, 
dated  September  28,  2001. 

(2)  Before  further  flight  after  accomplishing 
paragraph  (a)(1)  of  this  AD,  revise  the 
procedures  under  "Electrical  Smoke  or  Fire" 
in  the  "Emergency  Procedures"  section  of  the 
FAA-approved  airplane  flight  manual  (AFM) 
to  include  TIMCO  Airplane  Flight  Manual 
Supplement  for  Boeing  B767-300,  TIM- 
AFM-01034,  Revision  A,  dated  October  12, 
2001.  When  the  information  in  that  AFM 
supplement  has  been  incorporated  into  the 
FAA-approved  general  revisions  of  the  AFM, 
the  general  revisions  may  be  incorporated 
into  the  AFM,  and  the  AFM  supplement  may 
be  removed  from  the  AFM. 

Part  Installation 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  PES  on  any  airplane 
according  to  STC  ST01869AT-D,  unless  the 
PES  is  modified  and  the  AFM  is  revised 
according  to  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA. 


Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  ACO. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  TIMCO  Service  Bulletin  TSB-767-23- 
005,  Revision  J,  dated  August  29,  2001;  as 
revised  by  TIMCO  Engineering  Change  Order 
TSB-767-23-005,  Revision  J,  Kl,  dated 
September  10,  2001;  TIMCO  Engineering 
Change  Order  TSB-767-23-005,  Revision  J, 
K2,  dated  September  18,  2001;  and  TIMCO 
Engineering  Change  Order  TSB-767-23-005, 
Revision  J,  K3,  dated  September  28,  2001; 
and  TIMCO  Airplane  Flight  Manual 
Supplement  for  Boeing  B767-300,  TIM- 
AFM-01034,  Revision  A,  dated  October  12, 
2001;  as  applicable.  TIMCO  Service  Bulletin 
TSB-767-23-005,  Revision  J,  dated  August 
29,  2001,  includes  the  following  effective 
pages: 


Page  numtier 

Revision  letter  shown  on 
page 

Date  shown  on  page 

1-25  

J 

August  29,  2001. 

Engineering  Change  Order  TSB-767-23-005,  Kl 

1-9  

J 

September  10,  2001. 

Engineering  Change  Order  TSB-767-23-005,  K2 

1-9  

J 

Septemt)er  18,  2001. 

Engineering  Change  Order  TSB-767-23-005,  K3 

1-2  

J 

September  28,  2001 . 

(Only  the  title  page  of  the  service  bulletin 
and  the  first  page  of  the  Engineering  Change 
Orders  contain  the  issue  date  of  those 
documents;  no  other  page  of  those 
documents  contains  this  information.)  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  TIMCO 
Engineered  Systems,  Inc.,  623  Radar  Road, 
Greensboro,  North  Carolina  27410.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA, 
Atlanta  Aircraft  Certification  Office,  One 
Crown  Center,  1895  Phoenix  Boulevard,  suite 
450,  Atlanta,  Georgia;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700^  Washington,  DC. 


Effective  Date 

(f)  This  amendment  becomes  effective  on 
January  28,  2003. 

Issued  in  Renton,  Washington,  on 
December  27,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  03-50  Filed  1-10-03;  8:45  am] 

MLUNG  CCXIE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  2002-NM-46-AD;  Amendment 
39-13018;  AD  2003-02-02] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-400  and  -400D  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 
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summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  and  -400D  series  airplanes,  that 
requires  repetitive  iospections  to  detect 
discrepancies  of  the  drip  shield  and 
supports  located  above  the  rudder.pedal 
metJjanisms;  corrective  action,  if 
necessary;  and  eventual  modification  of 
the  drip  shield,  which  would  terminate 
the  repetitive  inspections.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  imrestrained  drip  shields  from 
interfering  with  the  rudder  pedal 
mechanism,  which  could  result  in 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  February  18,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
18,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clint  Jones,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1622;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747—400  series  airplanes  was 
published  in  the  Federal  Register  on 
June  28,  2002  (67  FR  43570).  That  action 
proposed  to  require  repetitive 
inspections  to  detect  discrepancies  of 
the  drip  shield  and  supports  located 
above  the  rudder  pedal  mechanisms; 
corrective  action,  if  necessary;  and 
eventual  modification  of  the  drip  shield, 
which  would  terminate  the  repetitive 
inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received.  One  commenter 
concurs  with  the  proposed  AD. 


Request  To  Clarify  Applicability 

One  commenter  asks  that  the 
applicability  in  the  proposed  AD  be 
clarified.  The  commenter  suggests 
adding  Model  747—400  series  airplanes 
certificated  in  the  "passenger"  category, 
in  lieu  of  "any"  category,  to  the 
applicability  section.  The  commenter 
states  that  the  drip  shields  referenced  in 
the  proposed  AD  are  not  installed  on 
Model  747-400F  (freighter)  series 
airplanes. 

We  agree  with  the  commenter  that  the 
applicability  should  be  clarified; 
however,  not  in  the  maimer  proposed. 
Per  the  747  Type  Certificate  Data  Sheet, 
which  specifies  Model  747-400,  -400D, 
and  -400F  series  airplanes,  we  have 
clarified  the  applicability  throughout 
this  final  rule  to  specify  Model  747-400 
and  — 400D  series  airplanes  only. 

Request  To  Extend  Repetitive 
Inspection  Interval 

One  commenter  reiterates  the 
statement  in  the  differences  section  of 
the  proposed  AD  that  specifies  the 
repetitive  inspection  interval  for  the  "C- 
check"  as  every  3,000  flight  hours.  The 
commenter  asks  that  an  interval  of  6,000 
flight  hours  or  18  months  be  allowed  as 
a  substitute  for  the  "C-check" 
recommended  in  the  referenced  service 
bulletin,  in  that  it  is  a  more  appropriate 
interval,  and  appropriately  limits  both 
long-  and  short-haul  airplanes.  The 
commenter  notes  that  the  Boeing  747- 
400  Maintenance  Planning  Document 
recommends  6,000  flight  hours  or  18 
months  as  the  "C-check"  interval,  and 
recent  data  indicate  thai  the  average 
inspection  interval  for  the  fleet  is  5,750 
flight  hom-s.  The  commenter  adds  that 
imposing  an  interval  of  3,000  flight 
hoiu^  would  force  some  operators  to 
conduct  twice  as  many  inspections  with 
less  time  and  manpower  available,  with 
no  apparent  improvement  in  airplane 
safety. 

We  agree  with  the  commenter. 
Substantiating  data  were  submitted 
indicating  that  an  extension  of  the 
repetitive  inspection  interval  to  6,000 
flight  hours  or  18  months,  whichever  is 
first,  provides  an  acceptable  level  of 
safety.  We  find  that  such  an  extension 
in  the  repetitive  inspection  interval  will 
allow  the  inspections  to  be  completed 
dm°ing  regularly  scheduled  maintenance 
visits.  Paragraphs  (a)(1)  and  (a)(2)  of  this 
final  rule  have  been  changed 
accordingly. 

Request  To  Change  Certain  Wording 

One  commenter  suggests  that  certain 
wording  specified  in  Figure  2  of  the 
Accomplishment  Instructions  of  the 
referenced  service  bulletin  be  changed. 


The  note  in  Figure  2  states,  "Plate  clips 
foimd  dis-bonded  from  the  dripshield 
should  be  re-installed  with  rivets."  The 
commenter  asks  that  the  word  "should" 
be  changed  to  "must."  The  commenter 
does  not  give  a  reason  for  the  request. 

We  do  not  agree  with  the  commenter. 
Although  the  note  in  Figure  2  of  the 
Accomplishment  Instructions  of  the 
referenced  service  bulletin  does  not 
definitively  specify  that  discrepant  plate 
clips  must  be  reinstalled  with  rivets, 
paragraph  (c)  of  this  AD  mandates  the 
requirements  for  installing  the  rivets.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Change  to  Final  Rul^ 

Because  the  language  in  Note  3  of  the 
proposed  AD  is  regulatory  in  nature, 
that  note  has  been  redesignated  as 
paragraph  (b)  of  this  final  rule. 
Subsequent  paragraphs  have  b^en 
reordered  accordingly. 

Explanation  of  Editorial  Change 

We  have  changed  the  service  bulletin 
citation  throughout  this  final  rule  to 
exclude  the  Evaluation  Form.  (The  form 
is  intended  to  be  completed  by 
operators  and  submitted  to  the 
manufacturer  to  provide  input  on  the 
quality  of  the  service  bulletin;  however, 
this  AD  does  not  include  such  a 
requirement.) 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  498 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
60  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  1  work 
hoiu  per  airplane  to  accomplish  the 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  thes6 
figures,  the  cost  impact  of  the  required 
inspection  on  U.S.  operators  is 
estimated  to  be  $3,600,  or  $60  per 
airplane,  per  inspection  cycle. 

It  will  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
terminating  action,  at  an  average  labor 
rate  of  $60  per  work  hour.  The  cost  of 
required  parts  will  be  minimal.  Based 
on  these  figures,  the  cost  impact  of  the 
required  terminating  action  on  U.S.  _ 
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operators  is  estimated  to  be  $10,800,  or 
$180  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figiu^es  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Ddcket.  A  copy 
of  it  may  be  obtained  fi'om  the  Rules 
Docket  at  the  location  provided  under 
the  capition  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-02-02     Boeing:  Amendment  39-13018. 

Docket  2002-NM-46-AD. 

Applicability:  Model  747-400  and  -400D 
series  airplanes,  certificated  in  any  category; 
as  listed  in  Boeing  Service  Bulletin  747- 
25A3271,  Revision  1,  dafed  December  19, 
2001. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessQient  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  unrestrained  drip  shields  from 
interfering  with  the  rudder  pedal  mechanism, 
which  could  result  in  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

Repetitive  Inspections 

(a)  Within  1,200  flight  hours  after  the 
effective  date  of  this  AD:  Perform  a  general 
visual  inspection  of  the  drip  shield  and 
supports  of  the  forward  rudder  quadrant  to 
detect  discrepancies  (less  than  0.50-inch 
clearance  from  the  components  in  the 
forward  rudder  quadrant,  disbonded  clip 
plates,  and  missing  fasteners),  in  accordance 
with  Figure  1  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  747- 
25A3271,  Revision  1,  dated  December  19, 
2001,  excluding  Evaluation  Form. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(1)  If  no  discrepancy  is  found:  Repeat  the 
inspection  thereafter  at  least  every  6,000 
flight  hours  or  18  months,  whichever  is  first, 
until  the  terminating  action  required  by 
paragraph  (c)  of  this  AD  has  been 
accomplished. 

(2)  If  any  discrepancy  is  found  during  any 
inspection  required  by  this  paragraph:  Before 
further  flight,  perform  the  specified 
corrective  actions  in  accordance  with  Figure 


1  of  the  Accomplishment  Instructions  of  the 
service  bulletin.  Thereafter,  repeat  the 
inspection  at  least  every  6,000  flight  hours  or 
18  months,  whichever  is  first,  until  the 
terminating  action  required  by  paragraph  (c) 
of  this  AD  has  been  accomplished. 

(b)  Accomplishment  before  the  effective 
date  of  this  AD  of  an  inspection  and 
applicable  corrective  actions  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
25A3271,  dated  April  12,  2001,  is  acceptable 
for  compliance  with  the  initial  inspection 
requirement  of  paragraph  (a)  of  this  AD. 

Terminating  Action 

(c)  Within  2  years  after  the  effective  date 
of  this  AD,  modify  the  drip  shield  by 
installing  blind  rivets  in  each  clip  plate  and 
changing  the  part  numbers  of  the  clip  plates 
and  drip  shield,  in  accordance  with  Figure  2 
of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  747-25A3271, 
Revision  1,  dated  December  19,  2001, 
excluding  Evaluation  Form.  • 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  conipliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Service  Bulletin  747-25A3271, 
Revision  1,  dated  December  19,  2001, 
excluding  Evaluation  Form.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
February  18,  2003. 

Issued  in  Renton,  Washington,  on  January 
6,  2003. 

Charles  D.  Huber, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-559  Filed  1-10-03;  8:45  am] 
BtLUNG  CODE  4910-13-P 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 

15CFRPart806 

[Docket  No.  02081 31 89-2330-02] 
RIN  0691-AA44 

Direct  Investment  Surveys:  BE-12, 
Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  States— 2002 

agency:  Bureau  of  Economic  Analysis, 

Commerce. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises 
regulations  for  the  BE-12,  Benchmark. 
Survey  of  Foreign  Direct  Investment  in 
the  United  States. 

The  BE-12  survey  is  mandatory  and 
is  conducted  once  every  5  years  by  the 
Bureau  of  Economic  Analysis  (BE A), 
U.S.  Department  of  Commerce,  imder 
the  International  Investment  and  Trade 
in  Services  Survey  Act.  The  benchmark 
survey  will  be  conducted  for  2002.  BEA 
will  send  the  survey  to  potential 
respondents  in  February  of  the  year 
2003;  responses  will  be  due  by  May  31, 
2003.  The  prior  benchmark  svuvey  was 
conducted  for  1997.  The  benchmark 
survey  covers  virtually  the  entire 
universe  of  foreign  direc*  investment  in 
the  United  States  in  terms  of  value,  and 
is  BEA's  most  comprehensive  survey  of 
such  investment  in  terms  of  subject 
matter. 

The  revised  rule  raises  the  reporting 
threshold  on  the  BE-12(SF)  short- form 
and  the  BE-12  Bank  form  from  $3 
million  to  $10  million;  directs  that  only 
nonbank  majority-owned  U.S.  affiliates 
of  foreign  companies  report  on  the  BE- 
12(LF)  long  form;  raises  the  reporting 
threshold  on  the  BE-12(LF)  long  form 
from  $100  million  to  $125  miUion;  and 
directs  bank  holding  companies  to  file 
a  fully  consolidated  report,  including  all 
nonbank  operations,  on  the  BE-12  Bank 
fcMin.  (Previously,  the  nonbanking 
operations  were  reported  on  a  separate 
BE-12(LF)  long  form  or  BE-12(SF)  short 
fcHTO.)  These  changes  will  reduce 
respondent  burden,  especially  for  small 
companies  and  bank  holding 
companies. 

DATES:  This  final  rule  will  be  effective 
February  12,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
David  Belli,  Chief,  International 
Investment  Division  (BE-50),  Bvueau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  (202) 606-9800. 
SUPPLEMENTARY  INFORMATION:  On 
September  12,  2002,  the  Bureau  of 


Economic  Analysis  (BEA)  published  in 
the  Federal  Register  (67  FR  57767)  a 
notice  of  proposed  rulemaking  setting 
forth  revised  reporting  requirements  for 
the  BE-12,  Benchmark  Survey  of 
Foreign  Direct  Investment  in  the  United 
States — 2002.  No  comments  on  the 
proposed  rule  were  received.  Thus,  this 
final  rule  is  the  same  as  the  proposed 
rule,  except  for  minor  language  changes 
to  remove  a  possible  source  of 
ambiguity  with  respect  to  the  due  date 
for  filing  Form  BE-12(X),  report  for 
claiming  exemption  from  filing  a,  BE- 
12(LF)  long  form,  BE-12  (SF)  short 
form,  or  BE-1 2  Bank  form. 

This  final  rule  amends  15  CFR  806.17 
to  set  forth  revised  reporting 
requirements  for  the  BE-12,  Benchmark 
Survey  of  Foreign  Direct  Investment  in 
the  United  States— 2002.  The  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  will  conduct  the  survey 
under  the  Inter-national  Investment  and 
Trade  in  Services  Survey  Act  (22  U.S.C. 
3101-3108),  hereinafter,  "the  Act." 

Section  4(bJof  the  Act  requires  that 
with  respect  to  foreign  direct  investment 
in  the  United  States,  the  President  shall 
conduct  a  benchmark  survey  covering 
year  1980,  a  benchmark  survey  covering 
year  1987,  and  benchmark  surveys 
covering  every  fifth  year  thereafter.  In 
conducting  surveys  (of  U.S.  direct 
investment  abroad  and  foreign  direct 
investment  in  the  United  States) 
pursuant  to  this  subsection,  the 
President  shall,  among  other  things  and 
to  the  extent  he  determines  necessary 
and  feasible  identify  the  location, 
nature,  and  magnitude  of,  and  changes 
in  the  total  investment  by  any  parent  in 
each  of  its  affiliates  and  the  financial 
transactions  between  any  parent  and 
each  of  its  affiliates;  information  on  tne 
balance  sheet  of  parents  and  affiliates 
and  related  financial  data,  income 
statements,  including  the  gross  sales  by 
primary  line  of  business  (with  as  much 
product  line  detail  as  is  necessary  and 
feasible)  of  parents  and  affiliates  in  each 
country  in  which  they  have  significant 
operations,  and  related  information 
regarding  trade  (including  trade  in  both 
goods  and  services)  between  a  parent 
and  each  of  its  affiliates  and  between 
each  parent  or  affiliate  and  any  other 
person;  collect  employment  data 
showing  both  the  niunber  of  United 
States  and  foreign  employees  of  each 
parent  and  affiliate  and  the  levels  of 
compensation,  by  country,  industry,  and 
skill  level;  obtain  information  on  tax 
payments  by  parents  and  affiliates  by 
country;  and  determine,  by  industry  and 
country,  the  total  dollar  amount  of 
research  and  development  expenditures 
by  each  parent  and  affiliate,  payments 
or  other  compensation  for  the  transfer  of 


technology  between  parents  and  their 
affiliates,  and  payments  or  other 
compensation  received  by  parents  or . 
affiliates  from  the  transfer  of  technology 
to  other  persons. 

In  Section  3  of  Executive  Order 
11961,  the  President  delegated  authority 
granted  imder  the  Act  as  concerns  direct 
investment  to  the  Secretary  of 
Conunerce,  who  has  redelegated  it  to 
BEA.  The  benchmark  survey  is  a  census; 
it  covers  virtually  the  entire  universe  of 
foreign  direct  investment  in  the  United 
States  in  terms  of  value,  and  is  BEA's 
most  comprehensive  survey  of  such 
investment  in  terms  of  subject  matter. 
Foreign  direct  investment  in  the  United 
States  is  defined  as  the  ownership  or 
control,  directly  or  indirectly,  by  one 
foreign  person  (foreign  parent)  of  10 
percent  or  more  of  the  voting  seciuities 
of  an  incorporated  U.S.  business 
enterprise  or  an  equivalent  interest  in  an 
unincorporated  U.S.  business 
enterprise,  including  a  branch. 

The  purpose  of  the  benchmark  survey 
is  to  obtain  universe  data  on  the 
financial  and  operating  characteristics 
of,  and  on  positions  and  transactions 
between,  U.S.  affiliates  and  their  foreign 
parent  groups  (which  are  defined  to 
include  all  foreign  parents  and  foreign 
affiliates  of  foreign  parents).  The  data 
are  needed  to  measure  the  size  and 
economic  significance  of  foreign  direct 
investment  in  the  United  States,  to  ■ 
measure  changes  in  such  investment, 
and  to  assess  its  impact  on  the  U.S. 
economy.  Such  data  are  generally  found 
in  enterprise-level  accounting  records  of 
respondent  companies;  The  data  are 
disaggregated  by  industry  of  U.S. 
affiliate,  by  country  and  industry  of 
foreign  parent  or  ultimate  beneficial 
owner,  and,  for  selected  items,  by  State. 

The  data  will  provide  benchmarks  for 
deriving  current  universe  estimates  of 
direct  investment  from  sample  data 
collected  in  other  BEA  surveys.  In 
particular,  they  will  serve  as 
benchmarks  for  the  quarterly  direct 
investment  estimates  included  in  the 
U.S.  international  transactions  and 
national  income  and  product  accounts, 
and  for  aiuiual  estimates  of  the  foreign 
direct  investment  position  in  the  United 
States  and  of  the  operations  of  the  U.S. 
affiliates  of  foreign  companies.  Data 
from  the  benchmark  survey  on  U.S. 
affiliates'  employee  compensatibn. 
profits,  interest  receipts  and  expenses, 
depreciation,  and  income  and  other 
taxes  are  used  by  BEA  to  compute  U.S. 
affiliates'  gross  product  or  value  added. 
The  estimates  are  used  to  measure  U.S. 
affiliates'  share  of  U.S.  gross  domestic 
product  and  to  evaluate  affiliates' 
profitability  and  productivity.  Data  on 
employment  by  affiliates  are  used  to 
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link  enterprise-level  data  on  foreign- 
owned  companies  collected  in  the 
benchmark  survey  to  establishment- 
level  data  for  the  same  companies 
collected  by  the  Census  Bureau. 

It  should  be  noted  that,  aside  from 
their  use  in  compiling  the  U.S.  national 
and  international  economic  accounts, 
the  benchmark  sxu^ey  data  are  primarily 
intended  as  general  purpose  statistics. 
Based  on  past  experience,  areas  of 
particular  and  lasting  analytical  and 
policy  interest  include  trade  in  goods 
and  services,  employment  and 
employee  compensation,  profitability, 
regional  location,  taxes,  and  technology. 
These  areas,  all  of  which  are  addressed 
by  the  proposed  survey,  are  also  ones 
for  which  the  Act  specifically  requires 
data  to  be  collected.  Another  area  of 
continuing  policy  interest,  particularly 
at  the  State  and  local  levels,  is  the 
impact  of  foreign  direct  investment  on 
individual  States.  The  data  in  the  survey 
disaggregated  by  State  are  intended  to 
address  needs  in  this  area. 

The  forms  to  be  used  in  the  survey 
are: 

1 .  Form  BE-1 2  (LF)  (Long  Form)— 
Report  for  nonbank  majority-owned  U.S. 
affiliates  (a  "majority-owned"  U.S. 
affiliate  is  one  in  which  the  combined 
direct  and  indirect  ownership  interests 
of  all  foreign  parents  of  the  U.S.  affiliate 
exceed  50  percent)  with  assets,  sales  or 
gross  operating  revenues,  or  net  income 
greater  than  $125  million  (positive  or 
negative); 

2.  Form  BE-12(SF)  (Short  Form)— 
Report  for  nonbank  majority-owned  U.S. 
Eiffiliates  with  assets,  sales  or  gross 
operating  revenues,  or  net  income 
greater  than  $10  million,  but  not  greater 
than  $125  million  (positive  or  negative) 
and  nonbank  minority-owned  U.S. 
affiliates  (owned  50  percent  or  less) 
with  assets,  sales  or  gross  operating 
revenues,  or  net  income  greater  than  $10 
million  (positive  or  negative).  U.S. 
affiliates  with  total  assets,  sales  or  gross 
operating  revenues,  and  net  income 
between  $10  million  and  $30  million 
(positive  or  negative)  will  be  required  to 
report  only  selected  data  items  on  the 
short  form; 

3.  Form  BE-12  Bank— Report  for  U.S. 
affiliates  that  are  banks,  bank  holding 
companies,  or  banking  and  nonbanking 
operations  of  bank  holding  companies; 
and 

4.  Form  BE-1 2 (X)— Report  for 
claiming  exemption  fi-om  filing  a  BE- 
12(LF)  long  form,  BE-12(SF)  short  form, 
or  BE-12  Bank  form. 

Executive  Order  13132 

This  final  rule  does  not  contain 
policies  with  Federalism  implications  as 
that  term  is  defined  in  E.0. 13132. 


Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provisions 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currendy  valid  Office  of  Management 
and  Budget  (OMB)  Control  Number. 

This  rule  covers  collections  of 
information  subject  to  the  provisions  of 
the  PRA.  The  OMB  has  approved  this 
collection  and  assigned  to  it  OMB 
Control  Number  0608-0042.  The 
collection  will  display  this  control 
number. 

The  survey  is  expected  to  result  in  the 
filing  of  reports  from  approximately 
17,700  respondents.  The  respondent 
burden  for  this  collectiori  of  information 
is  estimated  to  vary  from  20  minutes  to 
715  hours  per  response,  with  an  average 
of  11.3  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Thus,  the 
total  respondent  biuden  of  the  survey  is 
estimated  at  about  199,500  hours 
(17,700  times  11.3  hours  average 
burden). 

Comments  regarding  the  biu-den 
estimate  or  any  aspect  of  this  collection 
of  information  should  be  addressed  to: 
Director,  Bureau  of  Economic  Analysis 
(BE-1),  U.S.  Department  of  Commerce, 
Washington,  DC  20230;  and  to  the 
Office  of  Management  and  Budget, 
O.I.R.A.,  Paperwork  Reduction  Project 
0608-0042,  Washington,  DC  20503 
(Attention  PRA  Desk  Officer  for  BEA). 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation, 
Department  of  Commerce,  certified  to 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  under 
provisions  of  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  605(b))  that  Uiis 
final  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Few  small  businesses  as  defined  by  the 
RFA  are  foreign  owned;  those  that  are 
and  have  total  assets,  sales  or  gross 
operating  revenues,  and  net  income 
each  equal  to  or  less  than  $10  million 
are  not  required  to  report  on  the  BE-12 
(LF)  long  form,  BE-12(SF)  short  form,  or 
BE-12  Bank  form.  To  further  reduce 


reporting  burden  for  smaller  companies, 
the  reporting  threshold  for  filing  a  BE- 
12  (LF)  long  form  has  been  raised  to 
$125  million,  from  $100  million  in  the     . 
1997  survey,  and  companies  with  total 
assets,  sales  or  gross  operating  revenues 
and  net  income  (positive  or  negative) 
between  $10  million  and  $30  million 
will  be  required  to  report  only  selected 
data  items  on  the  BE-12(SF)  short  form. 
Accordingly,  this  action  will  relieve 
reporting  biu"dens  on  small  entities. 

List  of  Subjects  in  15  CFR  Part  806 

hiternational  transactions.  Economic 
statistics.  Foreign  investment  in  the 
United  States,  Penalties,  Reporting  and 
record  keeping  requirements. 

Dated:  December  18,  20^2. 
J.  Steven  Landefeld, 
Director,  Bureau  of  Economic  Analysis. 

For  the,  reasons  set  forth  in  the 
preamble,  BEA  amends  15  CFR  Part  806 
as  follows: 

PART  806— DIRECT  INVESTMENT 
SURVEYS 

l.Theauthority  citation  for  15  CFR   . 
Part  806  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  22  U.S.C.  3101- 
3108;  and  E.O.  11961  (3  CFR,  1977  Comp., 
p.  86),  as  amended  by  E.O.  12013  (3  CFR, 
1977  Comp.,  p.  147).  E.O.  12318  (3  CFR.  1981 
Comp.,  p.  173),  and  E.O.  12518  (3  CFR,  1985 
Comp.,  p.  348). 

2.  Section  806.17  is  revised  to  read  as 
follows: 

§  806.1 7    Rules  and  regulations  for  BE-1 2, 
Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  States— 2002 

A  BE-12,  Benchmark  Survey  of 
Foreign  Direct  Investment  in  the  United 
States  will  be  conducted  covering  2002. 
All  legal  authorities,  provisions, 
definitions,  and  requirements  contained 
in  §§  806.1  through  806.13  and 
§  806.15(a)  through  (g)  are  applicable  to 
this  survey.  Specific  additional  rules 
and  regulations  for  the  BE-12  survey  are 
given  in  this  section. 

(a)  Response  required.  A  response  is 
required  from  persons  subject  to  the 
reporting  requirements  of  the  BE-12, 
Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  States — 2002, 
contained  in  this  section,  whether  or  not 
they  are  contacted  by  BEA.  Also,  a 
person,  or  their  agent,  contacted  by  BEA 
concerning  their  being  subject  to 
reporting,  either  by  sending  them  a 
report  form  or  by  written  inquiry,  must 
respond  in  writing  pursuant  to  §  806.4, 
or  electronically  using  BEA's 
Automated  SiuA^ey  Transmission  and 
Retrieval  (ASTAR)  system.  This  may  be 
accomplished  by  completing  and 
returning  either  Form  BE— 12(X)  within 
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30  days  of  the  date  it  was  received,  if 
Form  BE-12(LF),  Form  BE-12(SF).  or 
Form  BE-12  Bank  do  not  apply,  or  by 
completing  and  returning  Form  BE- 
12(LF).  Form  BE-12{SF).  or  Form  BE-12 
Bank,  whichever  is  applicable,  by  May 
31,  2003. 

(b)  Who  must  report.  A  BE-12  report 
is  required  for  each  U.S.  affiliate,  i.e.,  for 
each  U.S.  business  enterprise  in  which 

a  foreign  person  (foreign  parent)  owned 
or  controlled,  directly  or  indirectly,  10 
percent  or  more  of  the  voting  securities 
if  an  incorporated  U.S.  business 
enterprise,  or  an  equivalent  interest  if  an 
unincorporated  U.S.  business 
enterprise,  at  the  end  of  the  business 
enterprise's  2002  fiscal  year.  A  report  is 
required  even  though  the  foreign 
person's  ownership  interest  in  the  U.S. 
business  enterprise  may  have  been 
established  or  acquired  during  the 
reporting  period.  Beneficial,  not  record, 
ownership  is  the  basis  of  the  reporting 
criteria. 

(c)  Forms  to  be  filed.  (1)  Form  BE- 
12(LF) — Benchmark  Survey  of  Foreign 
Direct  Investment  in  the  United  States — 
2002  (Long  Form)  must  be  completed 
and  filed  by  May  31,  2003,  by  each  U.S. 
business  enterprise  that  was  a  U.S. 
affiliate  of  a  foreign  person  at  the  end  of 
its  2002  fiscal  year  and  that  was 
majority-owned  by  one  or  more  foreign 
parents  (a  "majority-owned"  U.S. 
affiliate  is  one  in  which  the  combined 
direct  and  indirect  ownership  interest  of 
all  foreign  parents  of  the  U.S.  affiliate 
exceeds  50  percent),  if: 

(i)  It  is  not  a  bank  or  a  bank  holding 
company,  and  is  not  owned  directly  or 
indirectly  by  a  U.S.  bank  holding 
company,  and 

(ii)  On  a  fully  consolidated  basis,  or, 
in  the  case  of  real  estate  investment,  on 
an  aggregated  basis,  one  or  more  of  the 
following  three  items  for  the  U.S. 
affiliate  (not  just  the  foreign  parent's 
share)  exceeded  $125  million  (positive 
or  negative)  at  the  end  of,  or  for,  its  2002 
fiscal  year: 

(A)  Total  assets  (do  not  net  out 
liabilities); 

(B)  Sales  or  gross  operating  revenues, 
excluding  sales  taxes; 

(C)  Net  income  after  provision  for  U.S. 
income  taxes. 

(2)  Form  BE-12(SF}— Benchmark 
Survey  of  Foreign  Direct  Investment  in 
the  United  States— 2002  (Short  Form) 
must  be  completed  and  filed  by  May  31, 
2003  by  each  U.S.  business  enterprise 
that  was  a  U.S.  affiliate  of  a  foreign 
person  at  the  end  of  its  2002  fiscal  year, 

ift 

(i)  It  is  not  a  bank  or  a  bank  holding 
company,  and  is  not  owned  directly  or. 
indirectly  by  a  U.S.  bank  holding 
company,  and 


(ii)  On  a  fully  consolidated  basis,  or, 
in  the  case  of  real  estate  investment,  on 
an  aggregated  basis,  one  or  more  of  the 
following  three  items  for  a  majority- 
owned  U.S.  affiliate  (not  just  the  foreign 
parent's  share)  exceeded  $10  million, 
but  no  one  item  exceeded  $125  million 
(positive  or  negative)  at  the  end  of,  or 
for,  its  2002  fiscal  year: 

(A)  Total  assets  (do  not  net  out 
liabilities); 

(B)  Sales  or  gross  operating  revenues, 
excluding  sales  taxes; 

(C)  Net  income  after  provision  for  U.S. 
income  taxes,  or 

(iii)  On  a  fully  consolidated  basis,  or, 
in  the  case  of  real  estate  investment,  on 
an  aggregated  basis,  one  or  more  of  the 
following  three  items  for  a  minority- 
owned  U.S.  affiliate  (not  just  the  foreign 
parent's  share)  exceeded  $10  million, 
(positive  or  negative)  at  the  end  of,  or 
for.  its  2002  fiscal  year  (a  "minority- 
owned"  U.S.  affiliate  is  one  in  which 
the  combined  direct  and  indirect 
ownership  interest  of  all  foreign  parents 
of  the  U.S.  affiliate  is  50  percent  or  less): 

(A)  Total  assets  (do  not  net  out 
liabilities); 

(B)  Sales  or  gross  operating  revenues, 
excluding  sales  taxes; 

(C)  Net  income  after  provision  for  U.S. 
income  taxes. 

(3)  Form  BE-12  Bank— Benchmark 
Survey  of  Foreign  Direct  Investment  in 
the  United  States— 2002  BANK  must  be 
completed  and  filed  by  May  31,  2003, 
by  each  U.S.  business  enterprise  that 
was  a  U.S.  affiliate  of  a  foreign  person 
at  the  end  of  its  2002  fiscal  year,  if: 

(i)  The  U.S.  affiliate  is  in  "banking", 
which,  for  purposes  of  the  BE-12 
survey,  covers  business  enterprises 
engaged  in  deposit  banking  or  closely 
related  functions,  including  conunercial 
banks.  Edge  Act  corporations  engaged  in 
international  or  foreign  banking,  U.S. 
branches  and  agencies  of  foreign  banks 
whether  or  not  they  accept  domestic 
deposits,  savings  and  loans,  savings 
banks,  and  bank  holding  companies, 
including  all  subsidiaries  or  units  of  a 
bank  holding  company  and 

(ii)  On  a  fully  consolidated  basis,  one 
or  more  of  the  following  three  items  for 
the  U.S.  affiliate  (not  just  the  foreign 
parent's  share)  exceeded  $10  million 
(positive  or  negative)  at  the  end  of,  or 
for,  its  2002  fiscal  year: 

(A)  Total  assets  (do  not  net  out 
liabilities); 

(B)  Sales  or  gross  operating  revenues, 
excluding  sales  taxes; 

(C)  Net  income  after  provision  for  US. 
income  taxes. 

(4)  Form  BE-12(X)— Benchmark 
Survey  of  Foreign  Direct  Investment  in 
the  United  States— 2002  Claim  for 
Exemption  ft-om  Filing  BE-12{LF),  BE- 


12(SF),  or  BE-12  Bank  must  be 
completed  and  filed  within  30  days  of 
the  date  it  was  received  by: 

(i)  Each  U.S.  business  enterprise  that 
was  a  U.S.  affiliate  of  a  foreign  person 
at  the  end  of  its  2002  fiscal  year 
(whether  or  not  the  U.S.  affihate,  or  its 
agent,  is  contacted  by  BEA  concerning 
its  being  subject  to  reporting  in  the  2002 
benchmark  survey),  but  is  exempt  from 
filing  Form  BE-12(LF),  Form  BE-12(SF), 
and  Form  BE-12  Bank;  and 

(ii)  Each  U.S.  business  enterprise,  or 
its  agent,  that  is  contacted,  in  writing, 
by  BEA  concerning  its  being  subject  to 
reporting  in  the  2002  benchmark  survey 
but  that  is  not  otherwise  required  to  file 
the  Form  BE-12(LF),  Form  BE-12(SF). 
or  Form  BE-12  Bank. 

(d)  Aggregation  of  real  estate 
investments.  All  real  estate  investments 
of  a  foreign  person  must  be  aggregated 
for  the  purpose  of  applying  the 
reporting  criteria.  A  single  report  form 
must  be  filed  to  report  the  aggregate 
holdings,  unless  written  permission  has 
been  received  from  BEA  to  do 
otherwise.  Those  holdings  not 
aggregated  must  be  reported  separately. 

(e)  Exemption.  (1)  A  U.S.  affiliate  as 
consolidated,  or  aggregated  in  the  case 
of  real  estate  investments,  is  not 
required  to  file  form  BE-12(LF),  BE- 
12(SF),  or  Form  BE-12  Bank  if  each  of 
the  following  three  items  for  the  U.S. 
affiliate  (not  just  the  foreign  parent's 
share)  did  not  exceed  $10  million 
(positive  or  negative)  at  the  end  of,  or 
for,  its  2002  fiscal  year: 

* 

(i)  Total  assets  (do  not  net  out 
liabilities); 

(ii)  Sales  or  gross  operating  revenues, 
excluding  sales  taxes;  and 

(iii)  Net  income  after  provision  for 
U.S.  income  taxes. 

(2)  If  a  U.S.  business  enterprise  was  a 
U.S.  affiliate  at  the  end  of  its  2002  fiscal 
year  but  is  exempt  from  filing  a 
completed  Form  BE-12(LF),  BE-12(SF). 
or  Form  BE-12  Bank,  it  must 
nevertheless  file  a  completed  and 
certified  Form  BE-12(X). 

(f)  Due  date.  A  fully  completed  and 
certified  Form  BE-12(LF),  Form  BE- 
12(SF),  or  Form  BE-12  Bank  is  due  to 
be  filed  with  BEA  not  later  than  May  31. 
2003.  A  fully  completed  and  certified 
Form  BE-12(X)  is  due  to  be  filed  with 
BEA  within  30  days  of  the  date  it  was 
received. 

[FR  Doc.  03-629  Filed  1-10-03;  8:45  am] 
BILUNG  COOe  3S1(MI6-U 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[TD  9035] 

RIN  1545-AX99 

Constructive  Transfers  and  Transfers 
of  Property  to  a  Third  Party  on  Behalf 
of  a  Spouse 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  final 
and  temporary  regulations  relating  to 
the  tax  treatment  of  redemptions,  during 
marriage  or  incident  to  divorce,  of  stock 
in  a  corporation  owned  by  a  spouse  or 
former  spouse. 

DATES:  Effective  Date:  These  regulations 
are  effective  January  13,  2003. 

Applicability  Date:  These  regulations 
are  applicable  to  redemptions  of  stock 
on  or  after  January  13,  2003  that  are 
pursuant  to  instruments  in  effect  after 
January  13;  2003.  These  regulations  are 
also  applicable  to  redemptions  before 
January  13,  2003  or  that  are  pursuant  to 
instruments  in  effect  before  January  13, 
2003  if  the  spouses  or  former  spouses 
execute  a  written  agreement  on  or  after 
August  3,  2001,  that  satisfies  the 
requirements  of  §  1.1041-2{c)(l)  or  (2). 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  C.  Schwartz  at  (202)  622-4960 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1751.  Responses 
to  this  collection  of  information  are 
required  for  certain  taxpayers  to  redeem 
stock  in  a  corporation  and  utilize  the 
special  rule  in  §  1.1041-2(c)  of  these 
regulations. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  20 
minutes  to  one  hour,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  30  minutes. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 


reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S,  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information^ and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information, 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  August  3,  2001,  the  IRS  and 
Treasury  Department  published  in  the 
Federal  Register  a  notice  of  proposed 
rulemaking  under  section  1041  relating 
to  certain  redemptions,  during  marriage 
or  incident  to  divorce,  of  stock  in  a 
corporation  owned  by  a  spouse  or 
former  spouse  (REG-107151-OO)(2001-2 
C.B.  370)(66  FR  40659]).  Written  and 
electronic  comments  were  solicited,  and 
a  public  hearing  was  scheduled  for 
December  14,  2001.  Several  comments 
were  received  and  are  discussed  below. 
Because  no  requests  to  speak  were 
timely  received,  the  public  hearing  was 
cancelled.  After  consideration  of  all 
comments  received,  the  proposed 
regulations  under  section  1041  are 
adopted  as  revised  by  this  Treasury 
decision. 

Explanation  and  Sununary  of 
Comments 

1 .  Special  Rules  in  Cases  of  Written 
Agreements  Between  the  Spouses 

The  proposed  regulations  provided 
generally  that  if  a  corporation  redeemed 
stock  owned  by  a  transferor  spouse  and 
the  redemption  resulted  in  a 
constructive  distribution  to  the 
nontransferor  spouse  under  applicable 
tax  law,  then  the  redemption  would  be 
taxable  to  the  nontransferor  spouse  as  if 
the  nontransferor  spouse  had  actually 
received  the  redemption  proceeds.  The 
proposed  regulations  contained  a 
special  rule  in  §  1.1041-2(c)  allowing 
the  spouses  the  option  of  treating  the 
redemption  as  resulting  in  a 
constructive  distribution  to  the 
nontransferor  spouse,  and  therefore 
taxable  to  the  nontransferor  spouse, 
even  if  the  redemption  would  not  result 
in  a  constructive  distribution  to  the 
nontransferor  spouse  under  applicable 
tax  law.  The  proposed  regulations 
provided  that  the  spouses  could  elect 
the  special  rule  by  providing  in  the 
divorce  or  separation  instrument,  or 


other  written  agreement,  that  the 
spouses  must  file  their  Federal  income 
tax  returns  in  a  maimer  that  reflects  that 
the  transferor  spouse  transferred  the 
redeemed  stock  to  the  nontransferor 
spouse  in  exchange  for  the  redemption 
proceeds  and  the  corporation  redeemed 
the  stock  from  the  nontransferor  spouse 
in  exchange  for  the  redemption 
proceeds.  The  proposed  regulations  also 
provided  that  the  special  rule  would  be 
effective  for  written  agreements 
executed  on  or  after  August  3,  2001,  that 
met  these  requirements. 

Commentators  expressed  concern  that 
the  proposed  regulations  contained  no 
provision  addressing  the  situation 
where  the  redemption  results  in  a 
constructive  distribution  to  the 
nontransferor  spouse  under  applicable 
tax  law,  but  the  spouses  nevertheless 
would  like  to  agree  that  the  redemption 
will  be  treated  as  a  redemption 
distribution  to  the  transferor  spouse. 
They  suggested  that  the  final  regulations 
expand  the  special  rule  in  §  1.1041-2(c) 
to  allow  the  spouses  to  agree  in  the 
divorce  or  separation  instrument,  or 
other  valid  written  agreement,  that  the 
redemption  will  be  taxable  to  the 
transferor  spouse  notwithstanding  that 
the  redemption  might  otherwise  result  ' 
in  a  constructive  distribution  to  the 
nontransferor  spouse  under  applicable 
tax  law. 

The  IRS  and  Treasury  Department 
believe  that  this  suggestion  is  consistent 
with  the  policy  of  section  1041  and  its 
legislative  history,  which  is  to  provide 
flexibility  to  spouses  and  former 
spouses  concerning  the  structuring  of 
their  property  transfers  during  marriage 
and  incident  to  divorce.  Accordingly, 
this  suggestion  has  been  adopted  in 
§  1.1041-2(c)  of  the  final  regulations. 
New  Example  2  in  §  1.1041-2(d) 
illustrates  the  application  of  this  new 
special  rule. 

The  manner  of  electing  the  special 
jTule  also  has  been  modified  somewhat 
in  the  final  regulations.  Under  the  final 
regulations,  the  spouses  can  elect  the 
special  rule  by  expressly  providing,  in 
a  divorce  or  separation  instrument  or 
other  valid  written  agreement,  that 
expressly  supersedes  any  other 
instrument  or  agreement  concerning  the 
purchase,  sale,  redemption,  or  other 
disposition  of  the  stock  that  is  the 
subject  of  the  redemption,  their  mutual 
intent  concerning  whether  the 
redemption  should  be  treated  as  a 
redemption  distribution  to  the  transferor 
spouse  or  to  the  nontransferor  spouse. 
The  IRS  and  Treasury  Department  will 
treat  a  divorce  or  separation  instrument 
or  other  valid  written  agreement 
executed  on  or  after  August  3,  2001,  and 
before  May  13,  2003  that  meets  the 
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requirements  of  the  special  rule  of  the 
proposed  regulations  as  also  meeting  the 
requirements  of  the  special  rule  in 
paragraph  (c)(2)  of  the  final  regidations. 

2.  Constructive  Distribution  Standard 

Some  commentators  also  expressed 
concern  that  taxpayers  and  divorce 
practitioners  may  not  be  aware  of  the 
situations  in  which  a  redemption  of 
stock  owned  by  the  transferor  spouse 
could  result  in  a  constructive 
distribution  to  the  nontransferor  spouse 
under  applicable  tax  law.  They  therefore 
suggested  that  the  final  regulations 
either  provide  that  the  redemption  will 
be  treated  as  a  redemption  distribution 
to  the  transferor  spouse  regardless  of 
applicable  tax  law,  unless  the  spouses 
provide  otherwise  in  a  written 
agreement  and  file  their  federal  income 
tax  returns  accordingly,  or  provide 
specific  definitions  and  examples  of 
situations  in  which  a  redemption  would 
result  in  a  constructive  distribution  to 
the  nontransferor  spouse  imder 
applicable  tax  law. 

The  IRS  and  Treasury  Department 
continue  to  believe  that  the  approach  in 
the  proposed  regulations  is  appropriate. 
Under  existing  tax  law,  a  redemption  of 
stock  owned  by  one  shareholder  may 
result  in  a  constructive  distribution  to 
another  shareholder  if  such 
nonredeeming  shareholder  has  a 
primary  and  unconditional  obligation  to 
purchase  the  redeeming  shareholder's 
stock.  See  Rev.  Rul.  69-608  (1969-2  C.B. 
42),  Wall  V.  United  States,  164  F.2d  462 
(4th  Cir.  1947),  and  Sullivan  v.  United 
States,  363  F.2d  724  (8th  Cir.  1966). 
This  "primary  and  luiconditional 
obUgation"  standard  applies  to  all 
redemptions,  including  those  involving 
stock  of  closely  held  corporations  by 
spouses  or  former  spouses.  A  rule  that 
provides  that  a  redemption  of  stock 
owned  by  the  transferor  spouse  will 
always  be  treated  as  a  redemption 
distribution  to  the  transferor  spouse 
would  be  inconsistent  with  this 
established  law.  Furthermore,  if 
taxpayers  and  divorce  practitioners  are 
uncertain  about  the  application  of  the 
"primary  and  unconditional  obligation" 
standard,  they  may  take  advantage  of 
the  special  rules  of  §  1.1041-2(c),  which 
permit  spouses  to  avoid  any  question  of 
whether  a  redemption  results  in  a 
constructive  distribution  to  the 
nontransferor  spouse  under  applicable 
tax  law  relating  to  the  primary  and 
unconditional  obligation  standard  by 
providing  in  a  written  agreement  which 
spouse  will  bear  the  tax  consequences  of 
the  redemption. 


3.  Withdrawal  of§1.1041-lT(c),  Q&-A- 
9 

Section  1.1041-lT(c),  Q&A-9,  of  the 
temporary  Income  Tax  Regulations 
provides  that  there  are  three  situations 
in  which  a  transfer  of  property  to  a  third 
party  on  behalf  of  a  spouse  or  former 
spouse  will  qualify  imder  section  1041 
(provided  all  other  requirements  of  that 
section  are  met):  (1)  if  such  transfer  is 
required  by  the  divorce  or  separation 
instrument;  (2)  if  the  transfer  is 
pursuant  to  a  written  request  of  the 
other  spouse;  and  (3)  where  the 
transferor  spouse  receives  a  written 
consent  or  ratification  from  the 
nontransferor  spouse.  Under  Q&A-9,  a 
transfer  of  property  made  to  a  third 
party  on  behalf  of  a  spouse  is  treated 
first  as  a  deemed  transfer  of  the  property 
made  directly  to  the  nontransferor 
spouse  in  a  transfer  to  which  section 
1041  applies,  and  then  as  a  deemed 
transfer  of  the  property  from  the 
nontransferor  spouse  to  the  third  party 
in  a  transaction  to  which  section  1041 
does  not  apply. 

Two  conunentators  recommended 
that  Q&A-9  be  withdrawn.  They 
suggested  that  retaining  that  provision 
would  lead  to  confusion  since  it  would 
apply  to  all  transfers  of  property  other 
than  stock  redemptions  while  this  final 
regulation  would  apply  only  to  stock 
redemptions.  Another  commentator 
advocated  replacing  existing  Q&A-9 
with  a  single  standard  applicable  to  all 
transfers  of  property  to  third  parties 
under  which  the  tax  consequences  of 
the  transfer  would  follow  the  transfer's 
form  unless  the  spouses  agreed  in 
writing  otherwise. 

The  "on  behalf  of  standard  has  not 
led  to  the  same  confusion  and  litigation 
outside  the  area  of  stock  redemptions 
because,  in  such  cases,  it  does  not 
conflict  with  any  other  standard  of  tax 
law.  See,  e.g.,  Ingham  v.  United  States, 
167  F.3d  1240  (9th  Cir.  1999).  In 
addition,  as  discussed  above,  a  single 
standard  applicable  to  all  transfers  of 
property  to  third  parties  under  which 
the  tax  consequences  of  the  transfer 
would  follow  the  transfer's  form  would 
be  inconsistent  with  the  primary  and 
unconditional  obligation  standard 
applicable  to  stock  redemptions  under 
existing  tax  law.  Consequently,  the  IRS 
and  Treasury  Department  continue  to 
believe  that  the  final  regulations  should 
be  limited  to  stock  redemptions  and  that 
Q&A-9  should  not  be  withdrawn. 

4.  Use  of  IRS  Form  To  Designate  Intent 

One  conunentator  proposed  that  the 
final  regulations  include  a  requirement 
that  the  spouses  or  former  spouses 
attach  a  form  to  their  Federal  income  tax 


returns  showing  which  spouse  or  former 
spouse  has  the  tax  consequences  of  the 
redemption.  After  careful  consideration, 
the  IRS  and  Treasury  Department  have 
concluded  that  requiring  spouses,  and 
particularly  spouses  who  have  divorced 
or  are  divorcing,  to  complete  and  file  an 
additional  form  in  order  to  obtain  the 
result  of  the  special  rules  would 
unnecessarily  increase  the 
administrative  burden  on  taxpayers  and 
on  the  IRS.  The  divorce  or  separation  ■ 
instnunent,  or  other  valid  written 
agreement  of  the  spouses,  provides 
adequate  evidence  of  the  spouses'  intent 
regarding  which  spouse  has  the  tax 
consequences  of  the  redemption. 

5.  Legal  Guardians  and/or  Executors  of 
Estates  of  Spouses 

One  commentator  suggested  that  the 
final  regulations  provide  specific 
authority  for  a  legal  guardian  of  a 
spouse  or  former  spouse  or  the  executor 
of  a  spouse's  or  former  spouse's  estate 
to  elect  the  application  of  one  of  the 
special  rules  of  §  1.1041-2(c).  However, 
a  legal  guardian,  custodian,  or  executor 
of  an  estate  that  has  the  general 
authority  to  act  on  behalf  of  a  spouse  or 
former  spouse  (or  his  or  her  estate)  for 
federal  income  tax  purposes  needs  no 
additional  or  special  authority  to  elect 
one  of  the  special  rules  under  §  1.1 041- 
2(c).  Accordingly,  this  suggestion  has 
not  been  adopted. 

6.  Other  Changes 

In  an  effort  to  improve  the  clarity  of 
the  final  regulations,  the  order  of  the 
two  paragraphs  in  §  1.1041-2(a)  has 
been  reversed  and  conforming  changes 
have  been  made  in  the  remainder  of  the 
final  regulations.  Also,  the  final 
regulations  remove  the  provision  of  the 
proposed  regulations  that  would  have 
limited  their  application  to  transactions 
in  which  both  spouses  or  former 
spouses  own  stock  immediately  before 
or  after  the  redemption.  On  further 
reflection,  the  IRS  and  Treasury 
Department  believe  it  is  appropriate  to 
apply_the  regulations  to  all  stock 
redemptions,  regardless  of  whether  both 
spouses  own  stock  of  the  corporation 
before  or  after  the  redemption. 

7.  Effective  Date 

One  comment  was  received 
suggesting  that  the  effective  date 
provisionof  the  final  regulations  be 
chemged  to  include  all  stock 
redemptions  that  were  pending  on  the 
day  the  proposed  regulations  were 
issued  (August  2,  2001)  and  to  include 
all  cases  involving  stock  redemptions  at 
issue  on  that  date  at  any  level  of  audit, 
review,  appeal,  or  collection  by  the  IRS 
or  before  the  Tax  Court  or  any  other 
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federal  court.  It  was  argued  that  this 
proposal  would  be  consistent  with  the 
current  state  of  the  law  and  would 
resolve  numerous  cases  involving 
taxpayers  and  the  IRS.  Adopting  this 
suggestion  would  have  the  effect  of 
making  the  application  of  the  final 
regulations  retroactive.  Apart  from  the 
special  rules  of  §  1.1041-2(c),  which  are 
based  upon  the  stated  intent  of  the 
spouses,  the  IRS  and  Treasiu7  do  not 
believe  it  is  appropriate  to  apply  the 
final  regulations  retroactively. 
Therefore,  the  final  regulations  do  not 
adopt  this  suggestion. 

Special  Analysis 

It  has  been  determined  that  this 
Treasmy  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  a 
Regulatory Tlexihility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Piu'suant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Edward  C.  Schwartz  of  the 
Office  of  the  Associate  Chief  Counsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subiects 

26  CFR  Part  1 

Income  taxes,  Reporting  emd 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 


Par.  2.  In  §  1.1041-lT,  paragraph  (c) 
is  amended  by  adding  a  sentence  at  the 
end  of  A-9  to  read  as  follows: 

§  1 .1041-1T    Treatment  of  transfers  of 
property  t>etween  spouses  or  incident  to 
divorce  (temporary). 

***** 

(c)*  *  • 

A-9:  *   *   *  This  A-9  shall  not  apply 
to  transfers  to  which  §  1.1041-2  applies. 

***** 

Par.  3.  Section  1.1041-2  is  added  to 
read  as  follows: 

§  1 .1041-2    Redemptions  of  stoclt. 

(a)  In  general — (1)  Redemptions  of 
stock  not  resulting  in  constructive 
distributions.  Notwithstanding  Q&A-9 
of  §  1.1041-lT(c),  if  a  corporation 
redeems  stock  owned  by  a  spouse  or 
former  spouse  (transferor  spouse),  and 
the  transferor  spouse's  receipt  of 
property  in  respect  of  such  redeemed 
stock  is  not  treated,  under  applicable  tax 
law,  as  resulting  in  a  constructive 
distribution  to  the  other  spouse  or 
former  spouse  (nontransferor  spouse), 
then  the  form  of  the  stock  redemption 
shall  be  respected  for  Federal  income 
tax  purposes.  Therefore,  the  transferor 
spouse  will  be  treated  as  having 
received  a  distribution  from  the 
corporation  in  redemption  of  stock. 

(2)  Redemptions  of  stock  resulting  in 
constructive  distributions. 
Notwithstanding  Q&A-9  of  §  1.1041- 
lT(c),  if  a  corporation  redeems  stock 
owned  by  a  transferor  spouse,  and  the 
transferor  spouse's  receipt  of  property  in 
respect  of  such  redeemed  stock  is 
treated,  under  applicable  tax  law,  as 
resulting  in  a  constructive  distribution 
to  the  nontransferor  spouse,  then  the 
redeemed  stock  shall  be  deemed  first  to 
be  transferred  by  the  transferor  spouse 
to  the  nontransferor  spouse  and  then  to 
be  transferred  by  the  nontransferor 
spouse  to  the  redeeming  corporation. 
Any  property  actually  received  by  the 
transferor  spouse  from  the  redeeming 
corporation  in  respect  of  the  redeemed 
stock  shall  be  deemed  first  to  be 
transferred  by  the  corporation  to  the 
nontransferor  spouse  in  redemption  of 
such  spouse's  stock  and  then  to  be 
transferred  by  the  nontransferor  spouse 
to  the  transferor  spouse. 

(b)  Tax  consequences — (1)  Tmnsfers 
described  in  paragraph  (aj(l)  of  this 
section.  Section  1041  will  not  apply  to 
any  of  the  transfers  described  in 
paragraph  (a)(1)  of  this  section.  See 
section  302  for  rules  relating  to  the  tax 
consequences  of  certain  redemptions; 
redemptions  characterized  as 
distributions  under  section  302(d)  will 
be  subject  to  section  301  if  received 
from  a  Subchapter  C  corporation  or 


section  1368  if  received  from  a 
Subchapter  S  corporation. 

(2)  Transfers  described  in  paragraph 
(a)(2)  of  this  section.  The  tax 
consequences  of  each  deemed  transfer 
described  in  paragraph  (a)(2)  of  this 
section  are  determined  under  applicable 
provisions  of  the  Internal  Revenue  Code 
as  if  the  spouses  had  actually  made  such 
transfers.  Accordingly,  section  1041 
applies  to  any  deemed  transfer  of  the 
stock  and  redemption  proceeds  between 
the  transferor  spouse  and  the 
nontransferor  spouse,  provided  the 
requirements  of  section  1041  are 
otherwise  satisfied  with  respect  to  such 
deemed  transfer.  Section  1041,  however, 
will  not  apply  to  any  deemed  transfer  of 
stock  by  the  nontransferor  spouse  to  the 
redeeming  corporation  in  exchange  for 
the  redemption  proceeds.  §ee  section 
302  for  rules  relating  to  the  tax 
consequences  of  certain  redemptions; 
redemptions  characterized  as 
distributions  under  section  302(d)  will 
be  subject  to  section  301  if  received 
from  a  Subchapter  C  corporation  or 
section  1 368  if  received  from  a 
Subchapter  S  corporation. 

(c)  Special  rules  in  case  of  agreements 
between  spouses  or  former  spouses —  (1) 
Transferor  spouse  taxable. 
Notwithstanding  applicable  tax  law,  a 
transferor  spouse's  receipt  of  property  in 
respect  of  the  redeemed  stock  shall  be 
treated  as  a  distribution  to  the  transferor 
spouse  in  redemption  of  such  stock  for 
piuposes  of  paragraph  (a)(1)  of  this 
section,  and  shall  not  be  treated  as 
resulting  in  a  constructive  distribution 
to  the  nontransferor  spouse  for  purposes 
of  paragraph  (a)(2)  of  this  section,  if  a 
divorce  or  separation  instrument,  or  a 
valid  written  agreement  between  the 
transferor  spouse  and  the  nontransferor 
spouse,  expressly  provides  that — 

(i)  Both  spouses  or  former  spouses 
intend  for  the  redemption  to  be  treated, 
for  Federal  income  tax  purposes,  as  a 
redemption  distribution  to  the  transferor 
spouse;  and 

(ii)  Such  instrument  or  agreement 
supersedes  any  other  instrument  or 
agreement  concerning  the  piu-chase, 
sale,  redemption,  or  other  disposition  of 
the  stock  that  is  the  subject  of  the 
redemption. 

(2)  Nontransferor  spouse  taxable. 
Notwithstanding  applicable  tax  law,  a 
transferor  spouse's  receipt  of  property  in 
respect  of  the  redeemed  stock  shall  be 
treated  as  resulting  in  a  constructive 
distribution  to  the  nontransferor  spouse 
for  purposes  of  paragraph  (a)(2)  of  this 
section,  and  shall  not  be  treated  as  a 
distribution  to  the  transferor  spouse  in 
redemption  of  such  stock  for  purposes 
of  paragraph  (a)(1)  of  this  section,  if  a 
divorce  or  separation  instrument,  or  a 
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valid  written  agreement  between  the 
transferor  spouse  and  the  nontransferor 
spouse,  expressly  provides  that — 

(i)  Both  spouses  or  former  spouses 
intend  for  the  redemption  to  be  treated, 
for  Federal  income  tax  purposes,  as 
resulting  in  a  constructive  distribution 
to  the  nontransferor  spouse;  and 

(ii)  Such  instrument  or  agreement 
supersedes  any  other  instrument  or 
agreement  concerning  the  purchase, 
sale,  redemption,  or  other  disposition  of 
the  stock  that  is  the  subject  of  the 
redemption. 

(3)  Execution  of  agreements.  For 
piuposes  of  this  paragraph  (c),  a  divorce 
or  separation  instrument  must  be 
effective,  or  a  valid  written  agreement 
must  be  executed  by  both  spouses  or 
former  spouses,  prior  to  the  date  on 
which  the  transferor  spouse  (in  the  case 
of  paragraph  (c)(1)  of  this  section)  or  the 
nontransferor  spouse  (in  the  case  of 
paragraph  (c)(2)  of  this  section)  files 
such  spouse's  first  timely  filed  Federal 
.  income  tax  return  for  the  year  that 
includes  the  date  of  the  stock 
redemption,  but  no  later  than  the  date 
such  retimi  is  due  (including 
extensions). 

(d)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  1.  Corporation  X  has  100  shares 
outstanding.  A  and  B  each  own  50  shares.  A 
and  B  divorce.  The  divorce  instrument 
requires  B  to  purchase  A's  shares,  and  A  to 
sell  A's  shares  to  B,  in  exchange  for  $100x. 
Corporation  X  redeems  A's  shares  for  SlOOx. 
Assume  that,  under  applicable  tax  law,  B  has 
a  primary  and  unconditional  obligation  to 
purchase  As  stock,  and  therefore  the  stock 
redemption  results  in  a  constructive 
distribution  to  B.  Also  assume  that  the 
special  rule  of  paragraph  (c)(1)  of  this  section 
does  not  apply.  Accordingly,  under 
paragraphs  (a)(2)  and  (b)(2)  of  this  section,  A 
shall  be  treated  as  transferring  A's  stock  of 
Corporation  X  to  B  in  a  transfer  to  which 
section  1041  applies  (assuming  the 
requirements  of  section  1041  are  otherwise 
satisfied),  B  shall  be  treated  as  transferring 
the  Corporation  X  stock  B  is  deemed  to  have 
received  from  A  to  Corporation  X  in 
exchange  for  SlOOx  in  an  exchange  to  which 
section  1041  does  not  apply  and  sections 
302(d)  and  301  apply,  and  B  shall  be  treated 
as  transferring  the  SlOOx  to  A  in  a  transfer 
to  which  section  1041  applies. 

Example  2.  Assume  the  same  facts  as 
Example  1 ,  except  that  the  divorce 
instrument  provides  as  follows:  "A  and  B 
agree  that  the  redemption  will  be  treated  for 
Federal  income  tax  purposes  as  a  redemption 
distribution  to  A."  The  divorce  instrument 
further  provides  that  it  "supersedes  all  other 
instruments  or  agreements  concerning  the 
purchase,  sale,  redemption,  or  other 
disposition  of  the  stock  that  is  the  subject  of 
4he  redemption."  By  virtue  of  the  special  rule 
of  paragraph  (c)(1)  of  this  section  and  under 
paragraphs  (a)(1)  and  (b)(1)  of  this  section, 


the  tax  consequences  of  the  redemption  shall 
be  determined  in  accordance  with  its  form  as 
a  redemption  of  A's  shares  by  Corporation  X 
and  shall  not  be  treated  as  resulting  in  a 
constructive  distribution  to  B.  See  section 
302. 

Example  3.  Assume  the  saine  facts  as 
Example  1 ,  except  that  the  divorce 
instrument  requires  A  to  sell  A's  shares  to 
Corporation  X  in  exchange  for  a  note.  B 
guarantees  Corporation  X's  payment  of  the 
note.  Assume  that,  under  applicable  tax  law, 
B  does  not  have  a  primary  and  unconditional 
obligation  to  purchase  A's  stock,  and 
therefore  the  stock  redemption  does  not 
result  in  a  constructive  distribution  to  B. 
Also  assume  that  the  special  rule  of 
paragraph  (c)(2)  of  this  section  does  not 
apply.  Accordingly,  under  paragraphs  (a)(1) 
and  (b)(1)  of  this  section,  the  tax 
consequences  of  the  redemption  shall  be 
determined  in  accordance  with  its  form  as  a 
redemption  of  A's  shares  by  Corporation  X. 
See  section  302. 

Example  4.  Assume  the  same  facts  as 
Example  3,  except  that  the  divorce 
instrument  provides  as  follows:  "A  and  B 
agree  the  redemption  shall  be  treated,  for 
Federal  income  tax  purposes,  as  resulting  in 
a  constructive  distribution  to  B."  The  divorce 
instnunent  further  provides  that  it 
"supersedes  any  other  instrument  or 
agreement  concerning  the  purchase,  sale, 
redemption,  or  other  disposition  of  the  stock 
that  is  the  subject  of  the  redemption."  By 
virtue  of  the  special  rule  of  paragraph  (c)(2) 
of  this  section,  the  redemption  is  treated  as 
resulting  in  a  constructive  distribution  to  B 
for  purposes  of  paragraph  (a)(2)  of  this 
section.  Accordingly,  under  paragraphs  (a)(2) 
and  (b)(2)  of  this  section,  A  shall  be  treated 
as  transferring  A's  stock  of  Corporation  X  to 
B  in  a- transfer  to  which  section  1041  applies 
(assuming  the  requirements  of  section  1041 
are  otherwise  satisfied),  B  shall  be  treated  as 
transferring  the  Corporation  X  stock  B  is 
deemed  to  have  received  from  A  to 
Corporation  X  in  exchange  for  a  note  in  an 
exchange  to  which  section  1041  does  not 
apply  and  sections  302(d)  and  301  apply,  and 
B  shall  be  treated  as  transferring  the  note  to 
A  in  a  transfer  to  which  section  1041  applies. 

(e)  Effective  date.  Except  as  otherwise 
provided  in  this  paragraph,  this  section 
is  applicable  to  redemptions  of  stock  on 
or  after  January  13,  2003,  except  for 
redemptions  of  stock  that  are  pursuant 
to  instruments  in  effect  before  January 
13,  2003.  For  redemptions  of  stock 
before  January  13,  2003  and 
redemptions  of  stock  that  are  pursuant 
to  instruments  in  effect  before  January 
13,  2003,  see  §  1.1041-lT(c),  A-9. 
However,  these  regulations  will  be 
applicable  to  redemptions  described  in 
the  preceding  sentence  of  this  paragraph 
(e)  if  the  spouses  or  former  spouses 
execute  a  written  agreement  on  or  after 
August  3,  2001  that  satisfies  the 
requirements  of  one  of  the  special  rules 
in  paragraph  (c)  of  this  section  with 
respect  to  such  redemption.  A  divorce 
or  separation  instrument  or  valid 


written  agreement  executed  on  or  after 
August  3,  2001,  and  before  May  13, 
2003  that  meets  the  requirements  of  the 
special  rule  in  Regulations  Project  REG- 
107151-00  published  in  2001-2  C.B. 
370  [see  §  601.601(d)(2)  of  this  chapter) 
will  be  treated  as  also  meefting  the 
requirements  of  the  special  rule  in 
paragraph  (c)(2)  of  this  section. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  5.  In  §602.101,  paragraph  (b)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

§602.101    OMB  Control  numtMfS.- 

***** 

03)*    *    * 


CFR  part  or  section  where 
identified  and  described 


Current 

OMB  control 

No. 


1.1041-2  1545-1751 


David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  December  30,  2002. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  03-646  Filed  1-10-03;  8:45  am] 

BKJJNG  CODE  483(M)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7436-7] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Enviroiunental  Protection 

Agency. 

ACTION:  Direct  final  notice  of  deletion  of 

the  Wildcat  Landfill  Superfund  Site 

from  the  National  Priorities  List. 


summary:  The  Environmental  Protection 
Agency  (EPA)  Region  III  is  publishing  a 
direct  final  notice  of  deletion  of  the 
Wildcat  Landfill  Superfund  Site  (Site), 
located  in  Kent  County,  near  Dover, 
Delaware,  from  the  National  Priorities 
List  (NPL).  The  NPL,  promulgated 
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pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  is 
Appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  This  direct  final  notice  of 
deletion  is  being  published  by  EPA 
because  EPA,  with  the  concurrence  of 
the  State  of  Delaware,  through  the 
Delaware  Department  of  Natural 
Resoiuxies  and  Environmental  Control, 
has  determined  that  responsible  parties 
or  other  persons  have  implemented  all 
appropriate  response  actions  required 
uiKler  CERCLA  and,  therefore,  no 
further  response  action  piusuant  to 
CERCLA  is  appropriate. 

DATES:  This  direct  final  deletion  will  be 
effective  March  14,  2003  unless  EPA 
receives  adverse  conunents  by  February 
12,  2003.  If  adverse  comments  are 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  deletion 
in  the  Federal  Register  informing  the 
public  that  the  deletion  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed 
to:  Mr.  Hilary  M.  Thornton,  Remedial 
Project  Manager,  U.S.  EPA  Region  III 
{3HS23),  1650  Arch  Street, 
Philadelphia.  PA  19103-2029,  (215) 
814-3323. 

Information  Repositories: 
Comprehensive  information  about  the 
Site  is  available  for  viewing  and  copying 
at  the  Site  information  repositories 
located  at:  U.S.  EPA  Region  III,  Regional 
Center  for  Environmental  Information 
(RCEI),  1650  Arch  Street  (2nd  Floor), 
Philadelphia,  PA  19103-2029,  (215) 
814-5254,  Monday  through  Friday,  8 
a.m.  to  5  p.m.;  and  in  Delaware  at  the 
Delaware  Department  of  Natural 
Resources  and  Environmental  Control, 
Site  Investigation  and  Restoration 
Branch,  391  Lukens  Drive,  New  Castle, 
DE  19720,  (302)  395-2600,  Monday 
thjough  Friday,  8  a.m.  to  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hilary  M.  Thornton,  Remedial  Project 
Manager,  U.S.  EPA  Region  III  (3HS23), 
1650  Arch  Street,  Philadelphia,  PA 
19103-2029,  (215)  814-3323  or  1-800- 
553-2509. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents: 

I.  Introduction 

II.  NFL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Site  Deletion 

V.  Deletion  Action 

I.  Introduction 

EPA  Region  III  is  publishing  this 
direct  final  notice  of  deletion  of  the 


Wildcat  Landfill  Superfimd  Site  fi-om 
theNPL. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  §  300.425(e)(3)  of 
the  NCP,  sites  deleted  fi-om  the  NPL 
remain  eligible  for  remedial  actions  if 
conditions  at  a  deleted  site  warrant  such 
action. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine.  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  March  14,  2003  unless 
EPA  receives  adverse  comments  by 
February  12,  2003  on  this  notice  or  the 
parallel  notice  of  intent  to  delete 
published  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register.  If 
adverse  comments  are  received  within 
the  30-day  public  comment  period  on 
this  notice  or  the  notice  of  intent  to 
delete,  EPA  will  publish  a  timely 
withdrawal  of  this  direct  final  notice  of 
deletion  before  the  effective  date  of  the 
deletion  and  the  deletion  will  not  take 
effect.  EPA  will,  as  appropriate,  prepare 
a  response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportunity  to 
comment. 

Section  n  of  this  document  explains 
the  criteria  for  deleting  sites  fi-om  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  the  Wildcat  Landfill 
Superfund  Site  and  demonstrates  how  it 
meets  the  deletion  criteria.  Section  V 
discusses  EPA's  action  to  delete  the  Site 
fi-om  the  NPL  unless  adverse  comments 
are  received  during  the  public  comment 
period. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  a 
determination  to  delete  a  release  from 
the  NPL,  EPA,  in  consultation  with  the 
State,  shall  consider  whether  any  of  the 
following  criteria  have  been  met: 

i.  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required; 

ii.  All  appropriate  Fund-financed 
(Hazardous  Substance  Superfund) 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

iii.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 


environment  and,  therefore,  the  taking 
of  remedial  measures  is  not  appropriate. 
Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  deleted 
site  above  levels  that  allow  for 
luilimited  use  and  unrestricted 
exposure,  CERCLA  §  121(c),  42  U.S.C. 
9621(c),  requires  that  a  subsequent 
review  of  the  site  be  conducted  at  least 
every  five  years  after  the  initiation  of  the 
remedial  action  at  the  deleted  site  to 
ensure  that  the  action  remains 
protective  of  public  health  and  the 
environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
fit)m  the  NPL,  the  deleted  site  may  be 
restored  to  the  NPL  without  application 
of  the  hazard  ranking  system. 

in.  Deletion  Procedures 

The  following  procedm«s  apply  to 
deletion  of  the  Site: 

(1)  EPA  consulted  with  the  State  of 
Delaware  on  the  deletion  of  the  Site 
from  the  NPL  prior  to  developing  this 
direct  final  notice  of  deletion. 

(2)  The  State  of  Delaware  concurred 
with  deletion  of  the  Site  from  the  NPL. 

(3)  Concurrently  with  the  publication 
of  this  direct  final  notice  of  deletion,  a 
notice  of  the  availability  of  the  parallel 
notice  of  intent  to  delete  published 
today  in  the  "Proposed  Rules"  section 
of  the  Federal  Register  is  being 
published  in  a  major  local  newspaper  of 
general  circulation  at  or  near  the  Site 
and  is  being  distributed  to  appropriate 
federal,  state,  and  local  government 
officials  and  other  interested  parties;  the 
newspaper  notice  announces  the  30-day 
public  comment  period  concerning  the 
notice  of  intent  to  delete  the  Site  from 
theNPL. 

(4)  EPA  placed  copies  of  documents 
supporting  the  deletion  in  the  Site 
information  repositories  identified 
above. 

(5)  If  adverse  comments  are  received 
within  the  30-day  public  comment 
period  on  this  notice  or  the  companion 
notice  of  intent  to  delete  also  published 
in  today's  Federal  Register,  EPA  will 
publish  a  timely  notice  of  withdrawal  of 
this  direct  final  notice  of  deletion  before 
its  effective  date  and  will  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  aheady  received. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
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The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  from  the  NPL  does  not  preclude 
eligibility  for  further  Fund-financed 
remedial  actions,  should  future 
conditions  warrant  such  actions. 

rv.  Basis  for  Site  Deletion 

The  following  information  provides 
EPA's  rationale  for  deleting  the  Site 
from  the  NPL: 

Site  Location  and  History 

The  Wildcat  Landfill  Superfund  Site 
is  a  44-acre  landfill  situated  on  the  west 
bank  of  the  St.  Jones  River  in  Kent 
County,  Delaware  approximately  two 
and  one-half  miles  southeast  of  the  city 
of  Dover.  The  Site  was  operated  as  a 
permitted  sanitary  landfill  between 
1962  and  1973,  accepting  both 
municipal  and  industrial  wastes. 
Industrial  wastes  suspected  to  have 
been  disposed  of  include  latex  waste 
and  paint  sludges.  Throughout  its  11 
years  of  operation  the  landfill  routinely 
violated  operating  and  other  permits 
issued  by  regulating  agencies. 

EPA  conducted  the  initial  Site 
Investigation  in  May  1982.  EPA 
proposed  the  Site  to  the  NPL  on 
December  30.  1982.  and  added  it  to  the 
NPL  on  September  8, 1983,(48  FR 
40673). 

Remedial  Investigation  and  Feasibility 

Study  (RI/FS) 
The  Delaware  Department  of  Natural 

Resources  and  Enviromnental  Control 

(DNREC)  began  the  remedial 

investigation  (RI)  in  September  1985 

and  began  the  feasibility  study  (FS)  in 

November  1987.  EPA  and  DNREC 

issued  the  RI/FS  report  in  May  1988. 

The  results  of  the  RI  were  generally  as 

follows: 

— ^The  primary  contaminants  of  concern 
at  the  Site  were  trace  metals  and 
organic  contaminants  in  on-site 
groundwater,  and  inorganics  in 
surface  water  and  sediments  in  the 
northwest  pond  and  leachate  seeps 
near  the  pond. 

— The  landfill  contained  some  binied. 
intact  drums;  the  contents  of  the 
drums  had  relatively  high 
concentrations  of  organic 
contaminants,  primarily  styrene. 

— Nearby  domestic  and  commercial 
wells  are  all  to  the  west  or  southwest 
of  the  Site;  none  of  these  wells  was 
contaminated  by  the  landfill. 
However,  wells  immediately 
southwest  of  the  Site  were  thought  to 
be  susceptible  to  contamination. 

— A  net  loss  of  29  acres  of  wetland 
environment  resulted  from  placement 


of  the  landfill  on  pre-existing 

wedands. 

The  FS  provided  an  in-depth  analysis 
of  several  potential  remedial 
alternatives.  The  FS  concluded  that  if 
no  action  were  taken  there  would  be  a 
potential  threat  to  human  health  and  the 
environment  through  dermal  contact 
with  landfill  contents  or  leachate  seeps. 
There  were  also  potential  risks 
associated  with  future  releases  of 
contaminants  from  the  landfill  into  the 
groimdwater  and.  subsequently,  into  the 
siuface  water.  The  FS  provided  a 
detailed  analysis  of  the  following 
alternatives:  (l).No  action;  (2) 
institutional  controls  and  monitoring; 
(3)  institutional  and  surface  controls; 
(4a)  containment  with  a  soil  cap;  and 
(4b)  contaimnent  with  a  soil/clay  cap. 
The  FS  also  analyzed  EPA  and  DNREC's 
preferred  alternative,  which  was  a 
combination  of  certain  elements  of  the 
above  alternatives.  No  response 
activities  using  CERCLA  removal 
authority  were  conducted  at  the  Site. 

Record  of  Decision  (ROD)  Findings 

The  Site  was  divided  into  two 
Operable  Units,  with  Operable  Unit  1 
(OUl)  including  the  landfill  proper,  and 
Operable  Unit  2  (OU2)  including  the 
northwest  pond  and  the  so-called 
racetrack  pond  or  replacement  pond, 
which  was  created  southeast  of  the 
landfill.  EPA  issued  a  Record  of 
Decision  (ROD)  for  OUl  on  June  29. 
1988.  The  ROD  for  OUl  included: 
— Implementation  of  institutional 

controls  (including  groundwater 

management  zones  and  restrictions  on 

use  of  the  property); 
— Posting  warning  signs; 
— Replacement  of  shallow  water  supply 

wells  adjacent  to  the  Site; 
— Covering  exposed  wa^es  on  the 

landfill  with  soil; 
— Off-site  disposal  of  drtuns; 
— Installing  one  additional  groundwater 

monitoring  well;  and 
— Monitoring  of  the  shallow  (Columbia) 

aquifer. 

On  November  28.  1988.  EPA  issued  a 
ROD  for  OU2.  The  ROD  for  OU2 
included: 
— Draining  and  back-filling  the 

northwest  pond; 
— Creating  a  replacement  pond 

(racetrack  pond)  to  be  joined  with  the 

existing  deepwater  pond  located 

southeast  of  the  landfill; 
— Installing  one  monitoring  well 

upgradient  of  the  new  racetrack  pond 

to  monitor  the  landfill;  and 
— Implementation  of  institutional 

controls  to  ensure  that  the  integrity  of 

the  newly-created  racetrack  pond  and 

the  filled  northwest  pond  is 

maintained. 


After  a  period  of  negotiations  with  the 
potentially  responsible  parties,  the 
State,  EPA,  and  a  group  of  Settlors 
entered  into  a  Consent  Decree  for 
implementation  of  the  Remedial  Design/ 
Remedial  Action  for  both  operable 
units.  In  December  1989  the  Setdors 
submitted  Remedial  Design  (RD)  plans 
emd  specifications  for  regulatory  review. 
Black  and  Veatch  Science  and 
Technology  Corporation  prepared  the 
engineering  plans  and  specifications  on 
behalf  of  the  Settlors.  The  U.S.  Army 
Corps  of  Engineers  reviewed  these  plans 
and  provided  comments  to  EPA.  In 
February  1991,  the  State  and  EPA 
granted  conditional  approval  of  a 
revised  set  of  RD  plans  and 
specifications. 

Remedial  Action  Activities 

The  Settlors  proposed  Sevenson 
Environmental  Services  as  the  Remedial 
Action  (RA)  Contractor.  EPA,  after 
consultation  with  the  State  and  the  U.S. 
Army  Corps  of  Engineers,  approved  the 
use  of  Sevenson.  The  Setdors  started 
construction  of  the  RA  for  both  operable 
units  in  July  1991.  The  U.S.  Army  Corps 
of  Engineers  provided  field  oversight  of 
the  RA  for  EPA. 

During  construction  a  larger-than- 
anticipated  number  of  drums  were 
discovered  along  the  northern  and      ^:5^ 
eastern  fringes  of  the  landfill.  The  State; 
EPA,  and  the  Setdors  subsequendy 
developed  a  management  plan  for 
staging,  sorting,  and  disposing  of  the   . 
unanticipated  drums.  The  State 
established  and  continues  to  maintain  a 
Groundwater  Management  Zone  for  the 
Site  and  certain  areas  adjacent  to  the 
Site.  A  pre-final  construction  inspection 
was  conducted  by  the  State,  EPA,  and 
die  Settlors  on  April  1, 1992.  The  final 
construction  inspection  followed  on 
May  14,  1992. 

On  April  26,  2002,  dociunents 
entided  "Environmental  Protection 
Easement  and  Declaration  of  Restrictive 
Covenants"  were  recorded  at  the  Office 
of  Recorder  of  Deeds  for  Kent  County, 
Delaware,  for  each  of  the' parcels 
comprising  the  Site  in  order  to 
implement  the  institutional  controls 
required  by  the  OUl  and  OU2  RODs. 

The  RA  for  OUl  and  OU2  eliminated 
the  principal  threat  posed  by  the  Site  by 
reducing  the  potential  for  direct  contact 
with  the  contents  of  the  landfill  and  the 
sediments  of  the  northwest  pond.  The 
RA  also  reduced  the  potential  for 
erosion  of  landfill  contents  into  the  St. 
Jones  River.  Finally,  the  RA  provides  for 
monitoring  of  the  groundwater  in  the 
vicinity  of  the  landfill  to  ensure  the   • 
continued  effectiveness  of  the  RA. 
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Operation  and  Maintenance 

Operation  and  maintenance  (O&M) 
activities  at  the  Site  include  annual 
groundwater  monitoring  and  an  annual 
inspection.  The  annual  inspection  looks 
at  the  condition  of  a  variety  of  items  to 
ensure  they  are  operating  as  intended  so 
the  remedy  remains  protective.  Items 
inspected  include:  Site  seciuity  and 
access  (fences,  gates,  locks,  and  roads): 
the  landnil  surface,  including  both 
capped  and  uncapped  areas;  monitoring 
wells;  the  riverbank,  looking  for 
evidence  of  storm  damage  or  erosion; 
and  the  replacement  pond. 

Groundwater  monitoring  data  show  a 
clear  overall  downward  trend  in 
contaminant  levels.  The  levels  of  some 
contaminants  in  some  wells  (notably 
lead  and  benzene  in  MW-4)  remain 
sufficiently  high  to  merit  continued 
monitoring.  EPA  will  continue 
groundwater  monitoring  until  all 
compounds  are  at  levels  that  allow  for 
imlimited  use  and  unrestricted 
exposure. 

Five-  Year  Review 

In  1996,  EPA  conducted  its  first  Five- 
Year  Review  of  the  Site  to  determine  if 
the  remedy  was  protective  of  human 
health  and  the  environment.  There  were 
two  known  deficiencies  that  affected  the 
protectiveness  of  the  remedy  at  the  time 
of  the  Five- Year  Review:  (1)  The 
institutional  controls  called  for  in  the 
RODs  were  not  yet  fully  implemented; 
and  (2)  there  were  unresolved  issues 
related  to  who  would  perform  O&M  at 
the  Site  and  for  how  long.  Because  of 
these  deficiencies,  EPA  concluded  that 
the  remedy  was  not  protective  at  that 
time.  EPA  conducted  its  second  Five- 
Year  Retiew  in  2001.  Progress  had  been 
made  on  resolving  the  two  deficiencies, 
but  they  were  still  present.  EPA  again 
concluded  the  remedy  was  not 
protective  at  that  time.  Both  deficiencies 
have  since  been  resolved,  and  EPA  has 
since  concluded  that  the  remedy  is  fully 
protective  of  human  health  and  the 
environment. 

Since  waste  is  being  left  in  place  at 
the  landfill,  EPA  will  continue  to 
conduct  Five- Year  Reviews  at  the  Site. 
The  next  Five- Year  Review  is  scheduled 
for  October  2006. 

Site  Redevelopment 

The  Site  has  limited  commercial 
redevelopment  potential,  but  would 
make  an  excellent  park,  nature  preserve, 
or  open  space  greenway,  subject  to 
compliance  with  the  institutional 
controls  and  operation  and  maintenance 
requirements.  The  landfill  waste 
remains  in  place  and  must  not  be 
distiubed  by  construction  activities.  No 


wells,  except  monitoring  wells,  may  be' 
drilled  in  the  landfill  area.  EPA  and 
DNREC  will  review  the  safety  of  any 
proposed  redevelopment. 

Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
§  113(k),  42  U.S.C.  9613(k),  and 
CERCLA  §  117,  42  U.S.C.  9617. 
Documents  in  the  deletion  docket  which 
EPA  relied  on  for  recommendation  of 
the  deletion  from  the  NPL  are  available 
to  the  public  in  the  information 
repositories. 

V.  Deletion  Action 

One  of  the  criteria  for  site  deletion,  set 
forth  in  §  300.425(e)(l)(i)  of  the  NCP, 
specifies  that  EPA  may  delete  a  site 
from  the  NPL  if  "[rjesponsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions  required." 
EPA,  with  the  concurrence  of  the  State 
of  Delaware,  believes  that  this  criterion 
has  been  met.  Therefore,  EPA  is  deleting 
the  Site  from  the  NPL. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  March  14,  2003  unless 
EPA  receives  adverse  comments  by 
Febmary  12,  2003  on  this  notice  or  the 
parallel  notice  of  intent  to  delete 
published  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register.  If 
adverse  comments  are  received  within 
the  30-day  public  comment  period,  EPA 
will  publish  a  timely  withdrawal  of  this 
direct  final  notice  of  deletion  before  the 
effective  date  of  the  deletion  and  it  will 
not  take  effect.  EPA  will  also  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportmiity  to 
conunent. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
waste,  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  December  20.  2002. 
Donald  S.  Welsh, 
Regional  Administrator,  EPA  Region  III. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  300  is  amended 
as  follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1321(cK2):  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp..  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  under  Delaware  ("DE")  by 
removing  the  site  entry  for  "Wildcat 
Landfill,  Dover." 
(FR  Doc.  03-515  Filed  1-10-03;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-D-7533] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  90  days  in  which  to  request 
through  the  community  that  the 
Administrator  reconsider  the  changes. 
The  modified  elevations  may  be 
changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Grimm,  Acting  Chief, 
Hazard  Study  Branch,  Federal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Washington,  DC  20472, 
(202)  646-3461,  or  (email) 
mike.grimm@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
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the  Chief  Executive  Officer  of  the 
commimity  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

Fot  rating  piuposes,  the  ciurently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 

(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 


existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 
National  Environmental  Policy  Act.  This 
rule  is  categorically  excluded  from  the 
requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator,  Federal  Insurance  and 
Mitigation  Administration,  certifies  that 
this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regulatory  action  xmder  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 


September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735.     :^^ 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1*979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  December  31,  2002. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 

Mitigation  Administration. 

|FR  Doc.  03-608  Filed  1-10-03;  8:45  am) 

BILUNG  CODE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 


AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 

ACTION:  Final  rule. 

SUiyMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insiuance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  ilood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Grimm,  Acting  Chief, 
Hazard  Study  Branch,  Federal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Washington,  DC  20472, 
(202)  646-3461,  or  (email) 
mike.grimm@feina  .gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 


published  in  newspapers  of  local 
circulation  and  90  days  have  elapsed 
since  that  publication.  The 
Administrator  has  resolved  any  appeals 
resulting  from  this  notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  hisurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  commimity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  fiijal,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 


National  Environmental  Policy  Act.  This 
rule  is  categorically  excluded  from  the 
requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator,  Federal  Insurance  and 
Mitigation  Administration,  certifies  that 
this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This  final  * 
rule  is  not  a  significant  regulatory  action' 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65' 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3,CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  1936T, 
3  CFR.  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 
Dated:  December  31,  2002. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  03-607  Filed  1-10-03;  8:45  am] 

BILLINQ  CODE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

summary:  Base  (1%  aimual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qucdified  for  participation  in  the 
National  Flood  Insurance  Program 
(NHP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  commimity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Grimm,  Acting  Chief, 
Hazard  Study  Branch,  Federal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 
(202)  646-3461,  or  (email) 
mike.grimm@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  emd  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 


determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  baso  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator,  Federal  Insurance  and 
Mitigation  Administration,  certifies  that 
this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  Section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  flood  insurance,  reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp..  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.1 1  are  amended  as 
follows: 


#Oepthin 

feel  above 

« 

ground. 

+tlevation 

Source  of  Flooding  and  Location 

in  feet 

(NGVD) 

•Elevation 

in  feet 

(NAVD) 

DELAWARE 

Kent       County       (Unincor- 

porated      Areas)      (FEMA 

Docket  No.  D-7536) 

Andrews  Lake: 

9 

Approximately  1 ,525  feet 

downstream  of  Andrews 

Lake  Road  

*9 

Approximately  1 .25  miles  up- 

stream of  Andrews  Lake 

Road  

•22 

Kent  County  (Unincoiporated 

Areas) 

Beaverdam  Ditch: 

\ 

At  confluence  with  Tidy  Is- 

land Creek  

•46 

Approximately  90  feet  up- 

stream of  Taraila  Road  

•57 

Kent  County  (Unincorporated 

Areas) 

Browns  Branch  North: 

At  tfie  downstream  side  of 

the  northbound  lane  of 

U  S  Route  13             

•42 

At  the  downstream  side  of 

the  southbound  lane  of 

U  S  Route  13 

•43 

Kent  County  (Unincorporated 

Areas) . 

Browns  Branch  South: 

• 

At  Route  431                

•41 

Approximately  1 .04  miles  up- 

stream of  Route  431   

•48 

Kent  County  (Unincorporated 

Areas),  City  of  Dover 

Cahoon  Branch: 

At  confluence  with  Maidstone 

Branch  

•32 

Approximately  50  feet  down- 

stream of  Navit  Road  

•58 

Kent  County  (Unincorporated 

Areas) 

CtK>ptank  River: 

Approximately  1 .33  miles 

downstream  of  Still  Road  .. 

•22 

Approximately  0.5  mile  up- 

stream of  confluence  of 

Culbreth  Marsh  Ditch  

•37 

Kent  County  (Unincorporated 

Areas) 

Coursey  Pond: 

Approximately  1 ,030  feet 

downstream  of  Canterbury 

Road  

•9 

Approximately  1 .3  miles  up- 

siream  of  Canterbury  Road 

.     *13 

Kent  County  (Unincorporated 

Areas) 

Cow  Marsh  Creek: 

At  confluence  with  Choptank 

River  

•26 
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#Oepth  in 

feet  ak)ove 

ground. 

^Elevation 

Source  of  Flooding  and  Location 

In  feet 

(NGVD) 

•Elevation 

In  feet 

(NAVD) 

At  confluence  of  Willow 

Grove  Prong  

*51 

Culbreth  Marsh  Ditch: 

At  confluence  with  Choptank 

River  

•37 

Approximately  300  feet  up- 

stream of  Lucks  Drive  

•49 

Kent       County       (Unincor- 

porated  Areas),   Town   of 

Smyrna,  Town  of  Leipsic, 

City    of    IMilford,    City    of 

Dover,  Town  of  Frederica, 

Town   of   Boweres,  Town 

of  Little  Creek 

Delaware  Bay: 

At  intersection  of  Big  Stone 

Beach  Road  and  Scotts 

Comer  Road 

*9 

Approximately  375  feet  north 

of  intersection  of  North 

Street  and  Pearson  Ave- 

nue Bowers,  Woodland 

Beach 

•13 

Kent       County       (Unincor- 

porated  Areas),   Town   of 

Smyrna,  Town  of  Clayton 

Duck  Creek: 

Approximately  1 ,660  feet 

downstream  of  Smyrna 

Landing  Road  

*9 

Approximately  300  feet  up- 

stream of  State  Route  15  .. 

•29 

Kent  County  (Unincorporated 

Areas),  City  of  Dover 

Fork  Branch: 

At  conflOence  with  St.  Jones 

River  

*27 

Approximately  1 00  feet  up- 
stream of  Shaws  Comer 

Road  

*^ 

Kent  County  (Unincorporated 

Areas) 

Green  Branch: 

At  confluence  with 

Marshyhope  Creek  

*41 

Approximately  1 ,200  feet  up- 

stream of  Layton  Comers 

Road  

•56 

Kent  County  (Unincorporated 

Areas),  Town  of  Smyrna 

Green's  Branch: 

Approximately  500  feet 

downstream  of  Main  Street 

•9 

At  CONRAIL 

•27 

Kent  County  (Unincorporated 

Areas) 

Horsepen  Arm: 

At  confluence  with 

Marshyhope  Creek  

*54 

Approximately  650  feet  up- 

stream of  Park  Brown 

Road  

•58 

Kent  County  (Unincorporated 

Areas),  City  of  Dover 

Little  River: 

Just  downstream  of  State 

Route  8 

•9 

.Approximately  0.7  mile  up- 

stream of  West  Wind  Drive 

•25 

Kent  County  (Unincorporated 

Areas),  City  of  Dover 

Maidstone  Branch: 

At  the  confluence  with  St. 

Jones  River  

•27 

#Deptti  In 

feet  at)ove 

ground. 

^Elevation 

Source  of  Fkxxling  and  Location 

In  feet 

(NGVD) 

•Elevation 

w 

in  feet 

(NAVD) 

Approximately  750  feet  up- 

stream of  Sharon  Hill  Road 

•49 

Kent  County  (Unincorporated 

Areas). 

Marshyhope  Creek: 

At  the  downstream  county 

boundary 

•35 

At  the  confluence  of  Horse- 

pen  Arm  

•54 

Kent  County  (Unincorporated 

Areas) 

Marshyhope  Ditch: 

At  the  confluence  with 

Marshyhope  Creek  

•54 

Approximately  500  feet  up- 

stream of  Park  Brown 

Road  

•56 

Kent  County  (Unincorporated 

Areas) 

McColley  Pond: 

Approximately  1 ,325  feet 

downstream  of  Canterbury 

Road  

•9 

Approximately  1 .4  miles  up- 

stream of  Canterbury  Road 

•12 

Kent  County  (Unincorporated 

Areas) 

McGinnis  Pond: 

Approximately  1,125  feet 

downstream  of  McGinnis 

Pond  Road  

•9 

Approximately  1 .0  mile  up- 

stream of  McGinnis  Pond  .. 

•20 

Kent  County  (Unincorporated 

Areas),  Town  of  Smyrna 

Mill  Creek: 

At  U.S.  Route  13 

•9 
•17 

At  State  Route  137  

Kent  County  (Unincorporated 

Areas),  Ciiy  of  Dover 

Morgan  Branch: 

Approximately  0.4  mile  up- 

stream of  the  confluence 

with  Little  River 

•10 

Approximately  1.5  miles  up- 

stream of  Little  Creek 

Road  

•17 

Kent  County  (Unincorporated 

Areas) 

Penrose  Branch: 

Approximately  750  feet  up- 

stream of  Sharon  Hill  Road 

•49 

Approximately  1 .9  miles  up- 

stream of  Pearsons  Comer 

Road  

•66 

Kent  County  (Unincorporated 

Areas),  Town  of  Clayton 

Providence  Creek: 

Approximately  300  feet  up- 

stream of  U.S.  Route  15  ... 

•29 

Approximately  300  feet  up- 

stream of  Alley  Mill  Road  .. 

•43 

Kent  County  (Unincorporated 

Areas),  City  of  Dover 

Puncheon  Branch: 

Approximately  0.5  mile  down- 

stream of  U.S.  Route  113A 

•9 

Approximately  900  feet 

downstream  of  U.S.  Route 

113A  

*9 

Kent  County  (Unincorporated 

Areas),  City  of  Dover 

St.  Jones  River: 

Source  of  FkxxJIng  and  Location 


#Depth  in 
feet  above 

§  round, 
levatlon 
In  feet 
(NGVD) 
•Elevation 
In  feet 
(NAVD) 


Approximately  1,170  feet 
downstream  of  Court 

Street  

Approximately  1.11  miles  up- 
stream of  West  College 

Square  

Kent  County  (Unincorporated 

Areas) 
Tappahanna  Ditch: 
At  the  confluence  with  Tidy 

Island  Creek  

Approximately  200  feet  up- 
stream of  U.S.  Route  8  

Kent  County  (Unincorporated 

Areas),  City  of  Milford 
Tantrough  Branch: 
At  City  of  Milford  corporate 

limits  

Approximately  0.62  mile  up- 
stream of  Blairs  Pond  Dam 
Kent  County  (Unincorporated 

Areas) 
Tidy  Island  Creek: 
Approximately  3,300  feet 
downstream  of  Mahan  Cor- 
ner Road 

At  the  confluence  of 
Beaverdam  Ditch  and 

Tappahanna  Ditch  

Kent  County  (Unincorporated 

Areas) 
Willow  Grove  Prong: 
At  confluence  with  Cow 

Marsh  Creek 

Approximately  850  feet  up- 
stream of  Honeysuckle 

Road  

Kent  County  (Unincorporated 

Areas) 

Maps  available  for  inspection 

at  the  Kent  County  Planning 

Division,  414  Federal  Street, 

Dover,  Delaware. 

Town  of  Bowers 
Maps  available  for  inspection 
at  the  North  Bowers  Fire 
Hall,  Rural  Drive  #1  Bowers, 
Frederica,  Delaware. 
Town  of  Clayton 
Maps  available  for  inspection 
at  the  Clayton  Town  Hall, 
105  Main  Street,  Clayton, 
Delaware. 

City  of  Dover 
Maps  available  for  inspection 
at  the  Dover  City  Hall,  15 
East  Lockerman  Street, 
Dover,  Delaware 

Town  o*  Frederica 
Maps  available  for  inspection 
at  the  Frederica  Town  Hall, 
David  Street,  Frederica, 
Delaware. 

Town  of  Leipsic 
Maps  available  for  inspection 
at  Leipsic  Town  Hall,  192 
Front  Street,  Leipsk:,  Dela- 
ware. 

Town  of  Uittle  Creek 
Maps  available  for  inspection 
at  the  Little  Creek  Town  Hall, 
204  Main  Street,  Little  Creek, 
Delaware. 


•10 


•27 


•46 
•64 

•15 
•34 


•44 
•46 

•51 
•57 
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Source  of  Flooding  and  Location 


City  of  Milford 
Maps  available  for  inspection 

at  the  MIHord  City  Hall,  201 
Soutti  Walnut  Street,  Milford, 
Delaware. 

Town  of  Smyrna 
Maps  available  for  Inspection 
at  the  Smyrna  Town  Hall,  27 
South  Market  Street,  Plaza, 
Smyrna,  Delaware. 


#Depth  in 

feet  atxjve 
ground. 

-i-Elevation 
in  feet 
(NGVD) 

•Elevation 
in  feet 
(NAVD) 


FLORIDA 


Charlotte  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  D-7530) 

Auburn  Waterway: 
At  the  confluence  with 

Pellam  Waterway  

At  Hillstxjrough  Boulevard  .... 
Broad  Creek: 
At  the  upstream  side  of 

Copley  Drive 

Approximately  1  mile  up- 
stream of  Airport  Road 

Broad  Creek  Tributary: 
At  the  confluence  with  Broad 

Creek  

Just  upstream  of  Piper  Road 
Courtland  Waterway: 
At  the  confluence  with  Au- 
burn Waterway  

At  Hillsborough  Boulevard  .... 
Crestview-Lionheart  Connector 
Watem/ay: 
At  the  confluence  with 

Crestview  Waterway 

At  divergence  from  Lionheart 

Waterway 

Crestview  Waterway: 
At  the  confluence  with  West 

Spring  Lake  

At  Hillsborough  Boulevard  .... 
Delavan  Waterway: 
At  the  confluence  with  Ford- 
ham  Watenway 

Approximately  475  feet  up- 
stream of  Comstock  Boule- 
vard   

Elkcam  Watenvay: 
Approximately,  1 ,900  feet  up- 
stream of  U.S.  Route  41  .. 
Approximately  1 .2  miles  up-  , 
stream  of  Peachland  Bou- 
levard   

Fordham  Waterway: 
Approximately  1 ,750  feet  up- 
stream of  U.S.  Route  41  .. 
Approximately  1 .0  mile  up- 
stream of  Peachland  Bou- 
levard   

Kings  Highway  East  Outfall: 
At  the  downstream  side  of 

Westchester  Boulevard  .... 
Approximately  780  feet  up- 
stream of  Suncoast  Boule- 
vard   

Kings  Highway  West  Outfall: 
Approximately  150  feet  up- 
stream of  Westchester 

Boulevard  

•  Approximately  1 ,080  feet  up- 
stream of  MacDougall  Ave 

nue 

Lionheart  Watenvay: 


*8 
*12 


*9 
'12 


•10 
•23 


•8 
•13 


•16 
•16 


•9 
*16 


•21 
•21 

•9 
•19 

*9 
•21 

*9 
•13 

•10 
*16 


Source  of  Fkxxling  and  Locatkxi 


At  the  county  boundary 

Approximately  170  feet  up- 
stream of  U.S.  Route  41  ... 
Newgate  Waterway: 
Approximately  1 .2  miles  up- 
stream of  the  confluence 

with  Early  Watenvay 

Approximately  2.2  miles  up- 
stream of  Jenning's  Boule- 
vard   

Niagara  Watenvay: 
At  ttie  confluence  with  Ford- 
ham  Waterway  

At  Peachland  Boulevard  

Pellam  Watenvay: 
Approximately  2.1  miles  up- 
stream of  Holly  Avenue 

At  Hillst>orough  Boulevard  .... 
Pelton  Circle  Watenvay: 
At  the  confluence  with 

Crestview  Waterway 

Approximately  0.5  mile  up- 
stream of  confluence  with 

Crestview  Watenvay 

Rampart  Outfall: 
Approximately  0.3  mile  up- 
stream of  Harborview 

Road  

Just  upstream  of  Rampart 

Boulevard  

Sunset  Watenvay: 
At  the  confluence  with  Lion- 
heart Watenvay  

At  the  County  boundary 

Yale  Watenvay: 
At  the  confluence  with  Ford- 
ham  Watenvay  

Approximately  475  feet  up- 
stream of  Sheehan  Boule- 
vard   '. 

Gulf  of  Mexkx>: 
Approximately  1 ,200  feet 
southwest  of  the  intersec- 
tion of  Gulf  Boulevard  and 

South  Gulf  Boulevard  

Approximately  200  feet  east 
of  the  intersection  of  Coun- 
ty Route  775  and  Cap 

Haza  Drive 

Charlotte  County 
(Unincorporated  Areas) 
Maps  available  for  inspection 
at  the  Charlotte  County  Com- 
munity Development  Depart- 
ment, Charlotte  County  Ad- 
ministration Building,  18500 
Murdock  Circle,  Port  Char- 
lotte, Florida. 


#Oepthtn 
feet  above 

J  round, 
levatkm 
in  feet 
(NGVD) 
•ElevatkMi 
in  feet 
(NAVD) 


PENNSYLVANIA 


Allegheny  County  (All 
Jurisdictions) 

Borough  of  Crafton,  Town- 
ship of  Robinson,  Borough 
of  Rossiyn  Farms,  and 
Borough  of  Thomburg 
(FEMA  Docket  No.  D- 
7536). 
Chartiers  Creek: 

At  the  upstream  side  of 
Ingram  Avenue  

Approximately  300  feet 
downstream  of  Chartiers 
Avenue  


•19 
*9 

•8 

•10 


*9 
•19 


*8 
•14 


•16 
•16 

*9 
*22 


•13 
•20 


*13 
•14 

•16 
•10 


Source  of  Flooding  and  Location 


#Deptt)  in 
feet  at>ove 

ground 

.Htlevatton 

in  feet 

(NGVD) 

•Elevation 

in  feet 

(NAVD) 


Borough  of  Crafton 
Maps  available  for  Inspection 

at  the  Crafton  Borough  Hall, 
100  Stotz  Avenue,  Pitts- 
burgh, Pennsylvania. 
Township  of  Robinson 
Maps  available  for  inspection 
at  Robinson  Township  Mu- 
nrcipal  Building,  1000  Church 
Hill  Road,  Pittsburgh,  Penn- 
sylvania. 
Borough  of  Rossiyn  Farms 

Maps  available  for  inspection 

at  Rossiyn  Farms  Borough 
Munk:ipal  Office,  421  Kings 
Highway,  Carnegie,  Pennsyl- 
vania. 
Borough  of  Thomburg 

Maps  available  for  inspection  '^ 
at  the  Thomburg  Borough 
Office,  235  Tech  Road,  Pitts 
burgh,  Pennsylvania. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 
Dated:  December  31.  2002. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
[PR  Doc.  03-606  Filed  1-10-03;  8:45  am] 
BILLINe  CODE  6718-04-P 


*748 
•754 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Final  rule^ 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
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ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Grimm,  Acting  Chief, 
Hazard  Study  Branch,  Federal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 
(202)  646-3461,  or  (email) 
mike.grjinni@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  commimity 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encoiu'aged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  conununities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator,  Federal  Insurance  and 
Mitigation  Administration,  certifies  that 
this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 


eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Plaiming  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
Federal  RegisterThis  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  flood  insurance,  reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  ef  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  Flooding  and  Location 

#Oepth  in 

feet  atxjve 

ground. 

MAINE 

•648 
•845 

•649 

•1,112 

•274 
•315 

•264 
•281 

Newry  (Town),  Oxford  County 
(FEMA  Docket  No.  D-7542) 

Sunday  River: 
At  downstream  corporate  lim- 
its   

At  upstream  corporate  limits 
Barkers  Brook: 
At  the  confluence  with  Sun- 
day River  

A  point  approximately  240 
feet  upstream  of  Broadway 

Drive  

Maps  available  for  Inspection 

at  the  Newry  Town  Hall,  422 

Bear  River  Road,  Newry, 

Maine. 

Turner   (Town),   Androscog- 
gin County  (FEMA  Docket 
No.  D-7546) 

Nezinscot  River: 
At  confluence  with 

Androscoggin  River  

At  upstream  corporate  limits 
Androscoggin  River: 
At  downstream  corporate  lim- 
its   

At  upstream  corporate  limits 

Source  of  Flooding  and  Location 

#Depth  In 

feet  above 

ground. 

Maps  available  for  inspection 

at  the  Turner  Town  Office,  1 1 
Turner  Center  Road,  Tumer, 
Maine. 

•103 
•189 

•188 
•736 

NEW  YORK 

Plattsburgh    (City),    Clinton 
County  (FEMA  Docket  No. 
0-7538) 

Saranac  River: 
Approximately  200  feet  up- 
stream of  Delaware  and 
Hudson  Railroad 

At  the  upstream  corporate 

limits  

Maps  available  for  inspection 
at  the  Plattsburgh  City  Build- 
ing Inspector's  Office,  41  City 
Hall  Place,  Plattsburgh,  New 
York. 

Plattsburgh  (Town),  Clinton 
County  (FEMA  Docket  No. 
[X-7538) 

Saranac  River: 
Approximately  0.75  mile 
downstream  of  Indian  Rap- 
kls  Dam  

Approximately  1 .9  mile  up- 
stream of  Harney  Bridge 

Road 

Maps  available  for  inspection 
at  the  Plattsburgh  Town  Hall, 
151  Banker  Road,  Platts- 
burgh, New  York. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 
Dated:  December  31,  2002. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  03-605  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  modified 
BFEs  are  made  final  for  the 
communities  listed  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measiues  that 
each  conunimity  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 
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EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 

ADDRESSES:  The  final  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  M.  Grimm.  Acting,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  FEMA,  500 
C  Street  SW.,  Washington.  DC  20472, 
(202)  646-3461,  or  (e-mail) 
mike.grimm@fema.gov. 

SUPPLEMENTARY  INFORMATION:  FEMA 
makes  the  final  determinations  listed 
below  of  BFEs  and  modified  BFEs  for 
each  community  listed.  The  proposed 
BFEs  and  proposed  modified  BFEs  were 
published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
community  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  BFEs  and  proposed  modified 
BFEs  were  also  published  in  the  Federal 
Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encoiu^ged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  fi-om 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator,  Federal  Insurance  and 
Mitigation  Administration  certifies  that 
this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
BFEs  are  required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 


NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This  final 
rvde  is  not  a  significant  regulatory  action 
under  the  criteria  of  Section  3(f)  of 
Executive  Order  12866  of  September  30. 
1993,  Regulatory  Planning  and  Review. 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism,  dated  October 
26.  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67-4AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11     [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  flooding  and  location 


ALASKA 


Matanuska-Susitna  (City), 
Borough  County  (FEMA 
Docket  No.  B-7318) 

Talkeetna  River  Overflow: 
Just  west  of  Taikeetna  Spur 

Highway 

At  East  Bank  of  Talkeetna 
River  


Maps  are  available  for  in- 
spection at  the  Code  Com- 
pliance Department,  350  ' 
East  Dahlia  Avenue,  Palmer, 
Alaska. 


CALIFORNIA 


Tehama  County  and  Incor- 
porated Areas,  (FEMA 
Docket  No.  B-7430) 

Reeds  Creek: 

Approximately  250  feet  up- 
stream of  Paskenta  Road 

Approximately  1 ,000  feet  up- 
stream of  confluence  of 
Pine  Creek 


#Deptti  in 
feet  atx>ve 

ground. 

•fclevatton 

in  feet 

(NGVD). 


•341 
•351 


•285 
*309 


Source  of  flooding  and  location 


Maps  are  available  for  Irt- 
spection  at  the  Tehama 
County  Building  Department, 
444  Oak  Street,  Red  Bluff, 
California. 


#Oeptfi  in 
feet  above 

around 

"Elevation 

in  feet 

(f^VD). 


MISSOURI 


Clay  County  and  Incor- 
porated Areas,  (FEMA 
Docket  No.  B-7427) 

East  Fork  Fishing  River: 
Confluence  with  Fishing 

River  

Just  upstream  of  112th 

Street  

Approximately  3,800  feet 
downstream  of  Seabold 

Road  

Fishing  River 
Just  upstream  of  Clay/Ray 

County  Border  

Just  upstream  of  Jesse 

James  Farm  Road 

Just  downstream  of  Interstate 

35  bridge  

Approximately  4,800  feet  up- 
stream of  Highway  A  

Crockett  Creek: 
Approximately  250  feet  up- 
stream of  confluence  with 

Holmes  Creek 

Just  downstream  of  12th 

Street  

Just  upstream  of  Stockdale 

Road  

Holmes  Creek: 
Approximately  250  feet  up- 
stream confluence  of 

Crockett  Creek  

Just  upstream  of 

Summersette  Road  

Just  upstream  of  Highway  33 
Clear  Creek: 
Confluence  with  Fishing 

River  ; 

Just  upstream  of  140th 

Street  bridge 

Just  downstream  of  Interstate 

35 

Approximately  6,300  feet  up- 
stream of  Nation  Road  

First  Creek: 
Confluence  with  Second 
Creek  (Approximately 
1 ,000  feet  downstream  of 

Highway  92  bridge)  

Just  upstream  of  144th 

Street  bridge 

Approximately  2,600  feet  up- 
stream of  144th  Street 

bridge  

Second  Creek: 
Approximately  1 ,550  feet  up- 
stream of  Main  Street 

Confluence  of  First  Creek 
(Approximately  1 ,000  feet 
downstream  of  Highway  92 

bridge)  

Rocky  Branch: 
Approximately  1,150  feet  up- 
stream from  confluence 

with  Wilkerson  Creek  

Polecat  Creek: 
Confluence  with  Wilkerson 

Creek  

Approximately  2,500  feet  up- 
stream of  Mt.  Olive  Road  .. 


•745 
•749 

♦756 

•730 
•778 
•788 
•859 

•772 
•783 
•790 

•772 

•777 
•813 

•777 
•778 
•794 
•824 

•818 
•851 

•860 

•814 

•818 

•846 

•881 
•932 
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<Oeptti  in 

feet  atx>ve 

Source  of  flooding  and  location 

ground. 
"Elevation 

in  feet 

(NGVD) 

Wilkerson  Creek: 

Approximately  1 ,500  feet  up- 

stream of  confluence  ^ith 

Little  Platte  River 

•816 

Just  downstream  of  Higfiway 

92 

*840 

Approximately  5,000  feet  up- 

stream of  1 32nd  Street 

bridge  

•906 

Maps  are  available  for  in- 

spection at  234  West 

Shrader  Street,  Suite  C,  Lib- 

erty, Missouri. 

Excelsior     Springs     (City), 

Clay  County,  (FEMA  Dock- 

et No.  B-7427) 

East  Fork  Fishing  River 

Approximately  3,800  feet 

downstream  of  Seabold 

Road  

•756 

Just  upstream  of  Seabold 

Road  

•759 

Maps  are  available  for  in- 

spection at  City  Hall.  201 

East  Broadway,  Excelsior 

Springs,  Missouri. 

Kearney  (City),  Clay  County, 

(FEMA  Docket  No.  B-7427) 

Fishing  River:     - 

Approximately  5,000  feet 

downstream  of  Highway  3 

•780 

Just  downstream  of  Bur- 

lington North  Railroad 

bridge  

*786 

Clear  Creek: 

Approximately  1,150  feet 

downstream  of  Summit 

Street  

•783 

Just  downstream  of  Interstate 

35 

*794 

Approximately  1 ,000  feet  up- 

stream of  Highway  33  

•801 

Maps  are  available  for  in- 

spection at  City  Hall,  100 

East  Washington  Street, 

Keamey,  Missouri. 

Mosby  (City),  Clay  County, 

(FEMA  Docket  No.  B-7427) 

Fishing  River: 

Approximately  1 ,600  feet 

downstream  of  Mosby 

Road  

•763 

Approximately  400  feet  up- 

stream of  U.S.  Highway  69 

•777 

Holmes  Creek: 

At  the  confluence  with  Fish- 

ing River  

•772 

Approximately  350  feet  up- 

stream of  West  Mosby 

Road  

•772 

Crockett  Creek: 

Confluence  with  Holmes 

Creek 

•772 

#Deptti  in 

feet  alx)ve 

Source  of  flooding  and  location 

ground. 
'Elevation 

in  feet 

(NGVD). 

Approximately  350  feet  up- 

stream of  the  confluence 

with  Holmes  Creek      . .  .. 

•772 

Maps  are  available  for  in- 

spection at  City  Hall,  12312 

4th  Street,  Mosby,  Missouri. 

Prathersville   (Village),   Clay 

County,     (FEMA     Docket 

No.  B-7427) 

Fishing  River 

Approximately  6,600  feet 

downstream  of  Highway  H 
Just  downstream  of  Highway 

•752 

H  

•757 

Approximately  1 ,600  feet 

downstream  of  Mosby 

Road 

•764 

Williams  Creek: 

At  the  confluence  with  Fish- 

ing River  

•760 

Approximately  550  feet  up- 

stream of  the  Chicago 

Rock  Island  and  Pacific 

Railroad  

•764 

Maps  are  available  for  In- 

spection at  City  Hall,  12212 

County  Road,  Excelsior 

Springs,  Missouri. 

Smithville  (City),  Clay  Coun- 

ty, (FEMA  Docket  No.  B- 

7427) 

First  Creek: 

Approximately  2,900  feet  up- 

stream of  144th  Street  

•861 

Rocky  Branch: 

Confluence  with  Wilkerson 

Creek  

•846 

Just  upstream  of  140th 

Street  

•865 

Wilkerson  Creek: 

Confluence  with  Little  Platte 

River  

•814 

Approximately  1 ,500  feet 

downstream  of  144th 

Street  bridge 

•851 

Second  Creek: 

Confluence  with  Little  Platte 

River  

•814 

Approximately  1 ,550  feet  up- 

stream from  Main  Street  ... 

•814 

Maps  are  available  for  in- 

spection at  City  Hall,  107 

Main  Street,  Smithville,  Mis- 

soun. 

NORTH  DAKOTA 

Langdon     (City),      Cavalier 

County,     (FEMA     Docket 

No.  B-7430) 

Mulberry  Creek: 

Approximately  250  feet 

downstream  of  Highway  5 

+1 ,597 

Confluence  of  5fh  Street 

Coulee  

+1,600 

#Deptti  In 

. 

feet  above 

Source  of  fkxxJing  and  location 

ground. 
"Elevation 

in  feet 

(NGVD). 

Just  downstream  of  Highway 

1  

-t-1  608 

ND  Highway  1  Ditch: 

Approximately  450  feet  up- 

stream of  Simplot  Crossing 

+1,609 

Approximately  1,500  feet  up- 

stream of  Highway  

+1,612 

Diversion  Channel: 

Approximately  300  feet 

downstream  of  10th  Street 

+1,610 

Approximately  700  feet  up- 

stream of  10th  Street  

+1,612 

5th  Street  Coulee: 

Confluence  with  Mulberry 

Creek  

+1,600 

Just  downstream  of  12th  Av- 

enue   

+1.605 

Approximately  1 ,400  feet  up- 

stream of  18th  Avenue 

+1,609 

Maps  are  available  for  in- 

spection at  City  Hall,  324 

Eighth  Avenue,  Langdon, 

North  Dakota. 

SOUTH  DAKOTA 

Minnehaha  County  and  in- 

corporated Areas,  (FEMA 

Docket  No.  B-7430) 

Skunk  Creek: 

Approximately  4,400  feet 

downstream  of  U.S.  High- 

way 16  

•1,431 

Just  upstream  of  County 

Route  139 

•1,444 

Approximately  1 50  feet  up- 
stream of  County  Route 

142 

•1,448 

Maps  are  available  for  in- 

spection at  the  County  Ad- 

ministration Building,  415 

North  Dakota  Avenue,  Sioux 

Falls,  South  Dakota. 

Hill  City  (City),  Pennington 

County  (FEMA  Docket  No. 

B-7424) 

Spring  Creek: 

At  approximately  50  feet  up- 

stream of  Hill  City  power 

line  located  at  approxi- 

mately 2,000  feet  upstream 

of  U.S.  Highway  385  and 

16 

•4  937 

At  approximately  1 ,400  feet 

upstream  of  Poplar  Street 

and  Bishop  Mountain  Ave- 

nue Intersection 

•5,013 

Newton  Fork  Creek: 

At  Museum  Drive  

•4,967 

Approximately  1 ,900  feet  up- 

stream of  Museum  Drive  ... 

•4.981 

Maps  are  available  for  in- 

spection at  the  City  Hall, 

324  Mam  Street,  Hill  City, 

South  Dakota. 
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Source  of  flooding  and  location 


#Depth  in 
feet  above 

ground. 

•Elevation  in 

feet  (NGVO) 

-t-Elevation 

in  feet 

(NAVD) 


Communities  affected 


NEW  MEXICO 


Quay  County  and  Incorporated  Areas,  (FEMA  Docket  No. 
B-7430) 

Arroyo  1: 

Confluence  with  l^ke  Tucumcari  

Just  downstream  Chicago  Rock  Island  and  Pacific  Railroad 
Arroyo  1A: 

Confluence  with  Arroyo  1  

Approximately  245  feet  upstream  of  Quay  Road  AL  

Arroyo  2: 

Confluence  with  Lake  Tucumcari  

Approximately  4,100  feet  upstream  of  confluence  with  Lake 
Tucumcari. 
Arroyo  3: 

Confluence  with  Lake  Tucumcari  

Approximately  1,750  feet  upstream  of  U.S.  Highway  54  

Arroyo  4: 

Confluence  with  Lake  Tucumcari  ' 

Just  downstream  of  New  Mexico  Highway  18  

Arroyo  4D: 

Confluence  with  Arroyo  4  .' 

Approximately  650  feet  upstream  of  U.S.  Interstate  40  ..:. 

Arroyo  4D  Overflow: 

Confluence  with  Lake  Tucumcari 

Just  downstream  of  Tucumcari  Boulevard  

Confluence  with  Lake  Tucumcari  

Approximately  420  feet  downstream  of  Laughlin  Avenue 

Arroyo  4F  (Rankin  Draw): 

Just  upstream  of  Tucumcari  Boulevard 

Approximately  180  feet  upstream  of  South  Monroe  Street  .... 
Arroyo  5: 

Approximately  2,300  feet  downstream  of  Chicago  Rock  Is- 
land and  Pacific  Railroad. 
,    Approximately  2,650  feet  upstream  of  the  confluence  of  Ar- 
royo SB. 
Arroyo  5B: 

Confluence  with  Arroyo  5  

Approximately  1,900  feet  upstream  of  the  confluence  with 
Arroyo  5. 
Arroyo  6: 

Approximately  2,850  feet  downstream  of  Chicago  Rock  Is- 
land and  Pacific  Railroad. 

Approximately  4,100  feet  upstream  of  Easttwund  Interstate 
40. 
Arroyo  6A: 

Confluence  with  Arroyo  6 

Approximately  2,500  feet  upstream  of  1-40  Ramp  A 

Arroyo  7  (Bluewater  Creek): 

Approximately  2,600  feet  downstream  of  confluence  of  Ar- 
royo 7A. 

Approximately  4,500  feet  upstream  of  confluence  of  Arroyo 
7B. 
Arroyo  7B: 

At  confluence  with  Arroyo  7 

I    Approximately  3,500  feet  upstream  of  confluence  of  Arroyo 
I        7C. 
Arroyo  7C: 

At  confluence  with  Arroyo  78  

At  Chicago  Rock  Island  and  Pacific  Railroad 

San  Jon  Creek: 

Approximately  1 ,000  feet  upstream  of  sewage  disposal  area 

Approximately  450  feet  downstream  of  Fourth  Street 


+4.016 
+4,040 

+4,033 
+4,080 

+4,016 
+4,043 


+4,016 
+4,079 

+4,016 
+4,139 

+4,036 
+4,063 

+4,016 
44,033 
+4,016 
+4,023 

+4,034 
+4,089 

+4,057 

+4,159 


+4,124 
+4,150 


+4,068 
+4,185 

+4,096 
+4,169 

+4,061 

+4,109 


+4,091 
+4,131 


+4,108 
+4,155 

+4,021 
+4,034 


Quay  County  (Uninc.  Areas). 
Quay  County  (Uninc.  Areas). 
Quay  County  (Uninc.  Areas). 

Quay  County  (Uninc.  Areas),  City  of  Tucumcari. 
Quay  County  (Uninc.  Areas),  City  of  Tucumcari.     ' 
Quay  County  (Uninc.  Areas). 
Quay  County  (Uninc.  Areas),  City  of  Tucumcari. 

Quay  County  (Uninc.  Areas),  City  of  Tucumcari. 
Quay  County  (Uninc.  Areas),  City  of  Tucumcari. 

Quay  County  (Uninc.  Areas). 

Quay  County  (Uninc.  Areas),  City  of  Tucumcari. 

Quay  County  (Uninc.  Areas),  City  of  Tucumcari. 
Quay  County  (Uninc.  Areas),  City  of  Tucumcari. 

Quay  County  (Uninc.  Areas),  City  of  Tucunricari. 

Quay  County  (Uninc.  Areas),  City  of  Tucumcari. 
Village  of  San  Jon  and  Quay  County  (Uninc.  Areas). 


ADDRESSES 
Quay  County  (Unincorporated  Areas) 
Maps  are  available  for  Inspection  at  Quay  County  Clerics  Office,  300  South  3rd  Street,  Tucumcari,  New  Mexico. 
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Source  of  flooding  and  location 

#Depth  in 
feet  above 

ground. 

'Elevation  in 

feet  (NGVD) 

+Elevation 

in  feet 

(NAVD) 

Communities  affected 

CHy  of  Tucumcari: 

Maps  are  available  for  inspection  at  City  Hall,  512  Soutfi  Sthi  Street.  Tucumcari,  New  Mexico. 

Village  of  San  Jon: 

Maps  are  available  for  inspection  at  City  Hall,  507  Elm  Avenue,  San  Jon,  New  Mexico. 

OKLAHOMA 

•969 

•1.044 
•1,120 

•1.018 
•1,047 

•1,063 
•1,116 

•1,038 
•1,093 

•1,028 
•1,043 

Kingfisher  County  (Uninc.  Areas). 

* 

Kingfisher  County  (Uninc.  Areas),  City  of  Kingfisher.  • 

Kingfisher  County  (Uninc.  Areas). 

Kingfisher  County  (Uninc.  Areas). 

Kingfisher  County  (Uninc.  Areas),  Town  of  Dover. 

Kingfisher  County  and  Incorporated  Areas,  (FEMA  Docket 
No.  B-7430) 

Cimarron  River 

Approximately  9,000  feet  downstream  of  the  confluence  with 
Campbell  Creek. 

Approximately  750  feet  downstream  of  County  Road  NS282 

Approximately  2,800  feet  upstream  of  County  Road  EW60  .. 
Kingfistier  Creek: 

At  confluence  with  Cimarron  River 

Aooroximatelv  1  000  feet  downstream  of  13th  Street   

Little  Turkey  Creek: 

Approximately  1 ,000  feel  upstream  of  County  Road  EW68  .. 

Approximately  3,200  feet  upstream  of  State  Highway  81  

Turkey  Creek  (Main  Channel): 

Approximately  60  feet  upstream  of  County  Road  EW715  

Approximately  4,500  feet  upstream  of  U.S.  Highway  81  

Turkey  Creek  Split  Flow: 

Approximately  2,400  feet  downstream  of  U.S.  Route  81  

Approximately  1,400  feet  upstream  of  County  Road  EW71  .. 

ADDRESSES 

Kingfisher  County  (Unincorporated  Areas) 

Maps  are  available  for  inspection  at  the  Kingfisher  County  Floodplain  Administrator's  Office,  County  Courthouse,  101  South  Main  Street, 

Room  5,  Kingfisher,  Oklahoma. 
City  of  Kingfisher: 

Maps  are  available  for  inspection  at  City  Hall,  301  North  Main  Street,  Kingfisher,  Oklahoma. 
Town  of  Dover: 
Maps  are  available  for  inspection  at  the  Town  Hall,  101  North  Chisholm,  Dover,  Oklahoma. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  December  31,  2002. 
Anthony  S.  Lowe, 

Administrator.  Federal  Insurance  and 
Mitigation  Administration. 
(FirSoc.  03-604  Filed  1-10-03:  8:45  am] 

BILUNG  CODE  6718-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3364;  MM  Docket  No.  00-53;  RM- 
9823,  RM-9950] 

Radio  Broadcasting  Services; 
Bamesville  and  Detroit  Lakes,  MN,  and 
Enderlin,  ND 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  In  response  to  a  Petition  for 
Reconsideration  filed  by  Triad 
Broadcasting  Company,  LLC  and  a 
Petition  for  Reconsideration  filed  by 
Enderlin  Broadcasting  Company,  this 
document  allots  Channel  233C1  to 
Enderlin,  North  Dakota,  and  modifies 
the  reference  coordinates  for  the 
Channel  236C1  allotment  at  Bamesville, 
Minnesota.  See  66  FR  829,  published 
January  8,  2002.  The  reference 
coordinates  for  the  Channel  236C1 
allotment  at  Bamesville,  Minnesota,  are 
now  46-^0-27  and  96-13-39.  The 
reference  coordinates  for  the  Channel 
233C1  allotment  at  Enderlin,  North 
Dakota,  are  46-25-00  and  97-15-00. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  January  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Hayne,  Mass  Media  Bureau, 

(202)418-2177. 

SUPPLEMENTARY  INFORMATK)N:  This  is  a 

synopsis  of  the  Commission's 


Memorandum  Opinion  and  Order  in 
MM  Docket  No.  00-53,  adopted 
December  13,  2002,  and  released 
December  16,  2002.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  Information 
Center  at  Portals  11,  CY-A257,  445  12th 
Street,  SW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex  International, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554, 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail 
quaIexint@aoI.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  North  Dakota,  is 
amended  by  adding  Enderlin,  Channel 
233C1. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-536  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3506;  MB  Docket  No.  02-198;  RM- 
10513] 

Radio  Broadcasting  Services;  Hilton 
Head  Island,  Hollywood,  and  Port 
Royal,  SC 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  this  dociunent,  at  the 
request  of  Apex  Broadcasting,  Inc., 
licensee  of  Station  WJZX(FM),  Port 
Royal,  South  Carolina,  and  Monterey 
Licenses,  LLC  licensee  of  Station 
WLOW(FM),  Hilton  Head  Island,  South 
Carolina  the  Conunission  reallots   " 
Channel  259C  from  Port  Royal  to 
Hollywood,  South  Cairolina,  as  the 
community's  first  local  aural 
transmission  service  and  modify  the 
license  of  Station  WJZX(FM)  to  reflect 
the  new  community.  To  accommodate 
this  change,  they  propose  to  reallot 
Channel  300C2  from  Hilton  Head  Island 
to  Port  Royal  to  retain  Port  Royal's  sole 
local  aural  transmission  service  and 
modify  the  license  of  Station 
WLOW(FM)  to  reflect  the  new 
community.  Channel  259C  is  reallotted 
from  Port  Royal  to  Hollywood  at  Station 
WJZX{FM  )'s  ciurent  transmitter  site 
41.2  km  (25.6  miles)  southwest  of  the 
community  at  coordinates  32-25-10  ML 
and  80-28-30  WL.  Channel  30OC2  is 
reallotted  from  Hilton  Head  Island  to 
Port  Royal  at  Station  WLOW(FM)'s 
ciurent  transmitter  site  22.3  km  (13.9 
miles)  southwest  of  the  community  at 
coordinates  32-13-36  NL  and  80-50-53 
VVL. 


DATES:  Effective  February  3.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-198, 
adopted  December  18,  2002,  and 
released  December  20,  2002.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  445 
12th  Street,  SW.,  Washington,  DC.  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  South  Carolina,  is 
amended  by  removing  Channel  300C2  at 
Hilton  Head  Island,  by  adding 
Hollywood,  Channel  259C,  by  removing 
Chaimel  259C  and  adding  Channel 
300C2  at  Port  Royal. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-535  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3363;  MM  Docket  No.  02-197;  RM- 
10509] 

Radio  Broadcasting  Services; 
Bishopville  and  Lamar,  SC 

AGENCY:  Federal  Commimications 

Commission. 

action:  Final  rule. 


SUMMARY:  In  response  to  a  Notice  of 
Proposed  Rule  Making.  67  FR  52925 
(August  14,  2002),  this  document 
reallots  Channel  229A  from  Bishopville, 
South  Carolina,  to  Lamar,  South 
Carolina,  and  provides  Lamar  with  its 
hrst  local  aural  transmission  service. 
The  coordinates  for  Charmel  229A  at 
Lamar  are  34-07-10  North  Latitude  and 
80-08-49  West  Longitude. 

DATES:  Effective  January  24,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau,  (2021 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  02-197, 
adopted  December  4,  2002,  and  released 
December  9,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC.  This  dociunent  may 
also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  U,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73        ^^ 

Radio,  Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  South  Carolina,  is 
amended  by  adding  Lamar,  Chaimel 
229A,  and  removing  Bishopville. 
Channel  229A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media  -  • 

Bureau. 

[FR  Doc:  03-532  Filed  1-10-03:  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  68,  No.  8  ■ 
Monday,  January  13,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Fann  Service  Agency 

7CFRPart723 

Commodity  Credit  Corporation 

7  CFR  Part  1464 

RIN:  0560-AG52 

Tobacco  Mariteting  Cards,  Penalties, 
Identification  of  Martcetings  and 
Recordlceeping  and  Reporting 
Requirements 

.  AGENCY:  Farm  Service  Agency  and 
Commodity  Credit  Corporation,  USDA. 

ACTION:  Proposed  rule;  request  for 
public  comment. 

SUMMARY:  The  Farm  Service  Agency 
(FSA)  and  Commodity  Credit 
Corporation  (CCC)  propose  to  amend 
regulations  in  order  to  provide  for  a 
system  to  electronically  report  non- 
auction  pm-chases  of  hurley  and  flue- 
cured  tohacco  at  common  delivery 
points  known  as  receiving  stations,  and 
for  the  registration  of  these  receiving 
stations.  These  changes  are  necessary 
because,  with  most  hurley  and  flue- 
cured  tobacco  currently  being  sold 
through  private  contract  arrangements 
rather  than  the  traditional  auction 
system,  meeting  the  current  reporting 
requirements — manual  reports  on 
paper — would  be  extremely  burdensome 
to  the  buyers  of  the  tobacco.  Also,  an 
electronic  reporting  system  will  provide 
FSA  with  a  nearly  error-free  method  of 
tracking  producer  sales,  because  human 
error  will  be  virtually  eliminated.  The 
proposed  electronic  reporting  will 
permit  the  quick  recording  of  large 
quantities  of  tobacco  piu°chased  and  the 
equally  quick  reporting  of  these 
purchases  to  FSA  for  pvuposes  of 
monitoring  the  flow  of  marketed 
tobacco.  This  proposed  reporting  system 
is  voluntary  and  therefore  any  buyer 
who  might  find  the  system  burdensome 
may  comply  with  the  record  keeping 


and  reporting  requirements  which  are 
currently  in  place. 

DATES:  Submit  conmients  about  this 
proposed  rule  on  or  before  February  12, 
2003.  Submit  comments  about  the 
information  collection  (the  paperwork 
burden)  on  or  before  March  14,  2003. 

ADDRESSES:  Mail  or  hand  deliver  public 
comments  about  the  proposed  rule  or 
about  the  information  collection  to 
Director,  Tobacco  Division,  FSA,  USDA, 
1400  Independence  Avenue,  SW.,  Room 
5750-S,  STOP  0514,  Washington,  DC 
20250-0514.  Comments  may  be  sent  by 
facsimile  to  (202)  720-0549.  Comments 
may  be  sent  by  e-mail  to: 
tob_comments@wdc.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Wortham,  Tobacco  Division,  (202)  720- 
2715. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12372 

This  proposed  rule  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015,  subpart  V, 
pubhshed  at  48  FR  29115  (June  24, 
1983). 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  for  the  piuposes  of  Executive 
Order  12866  and  therefore  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB).  A  summary  of  the 
cost  benefit  assessment  is  included  in 
the  Background  section  explaining  the 
actions  this  rule  will  take. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  because 
USDA  is  not  required  by  5  U.S.C.  553 
or  any  other  provision  of  law  to  publish 
a  notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  provisions  of  Title 
II  of  the  Unfunded  Mandates  Reform 
Act  of  1995  (UMRA)  for  State,  local  and 
tribal  governments  or  the  private  sector. 
Therefore  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 


Federal  Assistance  Programs 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance 
to  which  this  rule  applies,  are:  10.051 — 
Commodity  Loans  and  Loan  Deficiency 
Payments. 

Environmental  Evaluation 

FSA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  htmian  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  neither  an 
Environmental  Impact  Statement  nor  an 
environmental  assessment  is  required. 

Paperwork  Reduction  Act 

Title:  7  CFR  723— Tobacco;  7  CFR 
1464— Tobacco. 

OMB  Control  Number:  0560-0182. 

Type  of  Request:  Request  for  approval 
of  a  revised  information  collection  and 
for  approval  of  new  information 
collection  activities. 

Abstract:  USDA  will  collect 
information  from  eligible  tobacco 
producers  by  ballot  referenda  in  order  to 
determine  such  issues  as  whether 
marketing  quotas  will  be  in  effect  for 
certain  kinds  of  tobacco  or  whether 
producers  in  certain  states  will  be 
allowed  to  lease  their  tobacco  quota 
across  county  lines.  Such  referenda, 
secured  voluntarily  from  eligible  voters, 
provide,  for  instance,  for  the 
continuation  of  a  marketing  quota 
system  cind  thereby  a  price  support 
program.  Referenda  are  conducted  by 
the  Secretary  of  Agriculture  (the 
Secretary)  in  accordance  with  the 
Agricultural  Adjustment  Act  of  1938  as 
amended  (1938  Act).  The  1938  Act 
requires: 

•  A  referendum  of  the  farmers  who 
were  engaged  in  the  production  of  the 
crop  of  tobacco  immediately  prior  to  the 
referendvim  in  order  to  determine 
whether  these  farmers  are  in  favor  of,  or 
opposed  to,  national  marketing  quotas 
for  the  upcoming  3  marketing  years, 
section  312; 

•  A  referendum  of  active  flue-cured 
tobacco  producers  to  determine  whether 
they  favor  or  oppose  permitting  the  sale 
of  flue-cured  tobacco  allotment  or  quota 
within  their  respective  States,  section 
316;  and 

•  A  referendum  which  would  permit 
the  Secretary  to  allow  for  the  lease  and 
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transfer  of  burley  tobacco  across  county 
lines  within  certain  States,  section  319. 

Likewise,  USD  A  will  collect  such 
information  in  the  form  of  reports  and 
record-keeping  requirements  which  are 
necessary  to  meet  the  provisions  of  the 
1938  Act  which  require  that  the  tobacco 
marketing  quota  program  resists  both  an 
excessive  supply  and  the  disorderly 
marketing  of  tobacco.  The  purchase 
information  to  be  collected  from 
receiving  stations  is  to  be  used  to 
maintain  an  orderly  flow  of  tobacco  by 
providing  a  reconcilable  audit  trail  of 
tobacco  allotted,  grown,  and  then  sold. 

The  information  to  be  collected  from 
receiving  stations  is  the  same 
information  that  dealers,  purchasing 
tobacco  directly  from  farmers  outside 
the  auction  warehouse  venue,  are 
required  to  submit  according  to  current 
regulations.  Certain  reporting 
modifications  are  proposed,  however,  in 
order  to  enable  receiving  stations  to 
capture  and  transmit  tobacco  marketing 
information  required  by  USDA  using 
computer  technology.  Marketing  data 
collected  from  receiving  station 
purchases  combined  with  that  of  dealer 
purchases  and  of  auction  market  sales, 
provides  a  view  of  tobacco  production 
throughout  the  nation.  These  total 
figiues  are  available  to  Congress,  and 
the  USDA,  Office  of  Inspector  General 
(OIG),  and  National  Agricultural 
Statistical  Service  (NASS). 

Any  new  information  collection 
requirements  that  result  from  this  rule 
will  be  submitted  to  OMB  for  approval 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3507  et  seq). 

Estimate  of  Respondent  Burden:  The 
estimated  average  public  reporting 
burden  for  the  collection  of  information 
is  as  follows: 

Respondents:  Eligible  Tobacco 
Farmers  voting  in  a  referendum  and 
receiving  station  officials. 

Estimated  Number  of  Respondents: 
239,535. 

Estimated  Annual  Number  of 
Responses:  246,087. 

Estimated  Total  Armual  Burden 
Hours  on  Respondents:  22,133. 

In  addition  to  commenting  on  the 
substance  of  the  regulation,  the  public  is 
invited  to  conunent  on  the  information 
collection.  Proposed  topics  include  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  technology;  or 
(d)  ways  to  minimize  the  burden  of  the 


information  collection  on  those  who  are 
to  respond.  The  information  collection 
package  may  be  obtained  from  the 
Tobacco  Division,  at  the  address  listed 
below.  Comments  regarding  the 
information  collections  may  be  sent  to 
the  Desk  Officer  for  Agriculture,  Office 
of  Information  and  Regulator  Affairs, 
OMB,  Washington,  DC  20503;  and  to 
Tobacco  Division,  FSA,  USDA,  STOP 
0514,  1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0514. 

Public  Participation 

Interested  persons  are  invited  to 
participate  in  this  proposed  rule  making 
by  submitting  written  data,  views,  or. 
argiunents.  Comments  relating  to  the 
economic  effects  that  might  result  from 
adoption  of  the  proposals  in  this  rule 
are  also  invited.  All  comments  received 
on  or  before  the  closing  date  for 
comments  will  be  considered  before 
action  is  taken  on  this  proposed  rule. 
The  proposals  contained  in  this  rule 
may  be  changed  in  light  of  comments 
received  from  the  public.  All  comments 
should  reference  the  Regulation 
Identifier  Number  (RIN)  and  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register.  Comments  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Dfrector  during  regular 
business  hours. 

Background 

The  Agricultural  Adjustment  Act  of 
1938  (the  1938  Act)  requires  farmers 
growing  burley  and  flue-ciued  tobacco, 
in  states  in  which  marketing  quotas  for 
those  kinds  of  tobacco  are  in  effect,  to 
have  a  marketing  allotment,  or  quota, 
system.  Annually,  the  Secretary 
determines  and  announces  the  amount 
of  these  kinds  of  tobacco  which  may  be 
marketed  during  the  marketing  year. 
The  total  marketing  quota  for  burley  and 
flue-cured  tobaccos  for  2001  were 
880,900,000  pounds  (548,900,000  flue- 
ciu-ed'and  332,000,000  burley).  These 
national  quotas  are  then  apportioned 
among  the  States  for  allocation  to  the 
farms  on  which  the  quota  is  produced, 
thus  establishing  individual  farm 
marketing  quotas.  Further,  the. Secretary 
requires  collection  of  penalties  upon 
those  poimds  of  tobacco  marketed  from 
.  any  farm  in  excess  of  that  farm's 
marketing  quota.  In  order  to  monitor 
tobacco  marketing,  certain  procediues 
have  been  established  to  collect  the 
following  information  for  each 
marketing  year: 

•  The  amount  of  tobacco  allotted  to 
each  farm  for  sale;  and  the  amount  of 
tobacco  actually  sold  from  each  farm. 
The  primary  methods  of  collecting  and 
verifying  this  data  are: 


•  A  marketing  card  issued  for  each 
farm  which  carries  on  the  reverse  side 
the  total  number  of  pounds  of  tobacco 
which  may  be  sold  from  that  farm 
without  incurring  a  penalty;  and 

•  A  separate  sale  bill  for  each  market 
transaction  itemizing  the  number  of 
pounds  purchased. 

There  are  two  ways  to  buy  tobacco: 

•  A  buyer  goes  to  a  tobacco  auction 
warehouse  and  competitively  bids  for 
displayed  tobacco;  or 

•  A  buyer  goes  to  a  tobacco  farm  and 
buys  directly  from  the  grower. 

At  each  of  these  market  venues, 
notations  are  made  on  the  marketing 
card  to  reflect  the  amount  of  tobacco 
sold  or  purchased  in  the  transaction, 
and  a  sale  bill  is  prepared.  At  the  close 
of  the  market  season,  a  reconciliation  is 
done  for  each  farm:  the  totals  on  a 
farm's  marketing  card  are  compared  to 
the  totals  of  a  farm's  sale  bills. 

At  an  auction  warehouse,  a  tobacco 
grower  presents  a  stiff,  embossed, 
plastic  marketing  card  which  is  put  into 
a  machine  that  is  provided  and  serviced 
by  FSA  (similar  to  those  used  in  early 
credit  card  days)  which  imprints  farm- 
specific  information  necessary  to  track 
tobacco  marketings  directly  onto  each 
sales  bill.  However,  a  buyer  who 
purchases  directly  from  a  grower  does 
not  have  access  to  the  imprint  machine 
and  must  complete  all  farm-specific 
information  by  hand.  Historically,  97% 
of  tobacco  has  been  sold  at  auction;  and 
3%  purchased  directly  from  the 
growers.  The  2001  marketing  year 
almost  reversed  these  proportions  and 
thus  put  an  extreme  reporting  burden  on 
those  who  purchase  directly  from  the 
growers. 

The  Current  Reporting  Rule 

This  rule  proposes  to  reduce  the 
burden  by  allowing  reports  to  be 
submitted  electronically.  Current  rules 
do  not  provide  for  electronic  reporting. 
Customers  who  buy  large  quantities  of 
tobacco  at  receiving  stations  may  submit 
farm-specific  marketing  information 
electronically  under  this  rule.  A 
marketing  card  with  a  thermal 
imprinted  bar  code  will  be  provided  to 
growers  who  will  deliver  tobacco  to 
receiving  station(s).  The  bar  code  will 
provide  the  same  farm-specific 
information  necessary  to  track  tobacco 
marketings  that  is  currently  included  in 
the  traditional  embossed  card.  These 
proposed  changes  will  allow  each  buyer 
to  develop  a  tobacco  purchasing 
practice  tailored  to  its  needs  while 
allowing  FSA  to  track  marketed  quota. 
Further,  FSA  will  benefit  by  obtaining 
market  information  within  48  hours, 
rather  than  weeks  after  the  close  of  a 
market  season  as  is  the  case  with  the  old 
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paper  based  system.  Also,  it  will  reduce 
the  amount  of  human  error  inherent  in 
manually  entering  data.  Thus,  electronic 
reporting  of  tobacco  sales  will  provide 
a  more  effective  method  of  monitoring 
quota  and  greatly  reduce  the  likelihood 
of  fraud. 

Economic  Evaluation 

Electronic  reporting  is  expected  to . 
save  approximately  $500,000  annually 
by  eliminating  manual  processing  of 
reports  and  the  related  printing, 
delivery,  handling,  and  storage 
expenses.  In  addition,  personnel  at  the 
receiving  stations  may  save  as  much  as 
20,000  hours  of  labor  annually  by  not 
having  to  manually  report  each 
purchase.  Thus,  this  proposed  rule  will 
cost  buyers  substantially  less  than 
complying  with  current  requirements 
for  manually  reporting  tobacco 
purchases. 

Conclusion 

Reports  from  receiving  stations  will 
be  maintained  separately  from  those  of 
"auction  warehouses"  and  "dealers,"  in 
addition  to  the  reporting  being  done 
electronically.  The  proposed  reporting 
changes  will  benefit  both  the  buyer  and 
FSA: 

•  Buyers  will  not  have  to  maintain 
both  a  manual  and  an  electronic 
accoimting  of  the  purchase;  and 

•  FSA  will  receive  more  timely 
reports  of  tobacco  marketings  and  not 
have  to  manually  input  sales 
information. 

The  Proposed  Rule 

For  the  reasons  stated  in  the 
preamble,  the  Farm  Service  Agency 
proposes  to  amend  Part  723  and  Part 
1464  of  the  Regulations  of  the 
Department  of  Agriculture  as  follows: 

PART  723— TOBACCO 

1 .  The  authority  citation  for  7  CFR 
Part  723  Will  continue  to  read  as 
follows: 

Authority:  7  U.S.C.  1301-1314.  1314-1, 
1314b.  1314b-l,  1314b-2,  1314c,  1314d, 
1314e,  1314f,  13141.  1315,  1316.  1362,  1363, 
1372-75.  1421.  1445-1.  and  1445-2. 

2.  Amend  §  723.104  by  adding  the 
following  terms  to  paragraph  (b)  in  the 
proper  alphabetical  order: 

§723.104    Definitions. 

***** 

Contract  Purchase.  A  non-auction 
purchase  of  tobacco  between  a  buying 
tobacco  company  and  a  producer,  who 
have  previously  entered  into  a  contract 
describing  conditions  of  the  piuchase. 

Coijpnct  Tobacco.  Non-auction 
tobacco  purchased  by  a  tobacco  buying 


company  from  a  producer  in  accordance 
with  a  contract  describing  conditions  of 
the  purchase. 

***** 

Floor  Scrap.  Scrap  or  leaves  of 
tobacco  that  accumulate  on  a  receiving 
station  floor  before  purchase  diu-ing  the 
regular  course  of  business. 

***** 

Purchase  Date.  Date  on  which  the 
gross  amount  of  the  purchase  price  of 
first  marketing  of  tobacco  is  determined. 

Purchase  Day.  Calendar  day  the 
tobacco  was  marketed  at  a  receiving 
station. 
***** 

deceiving  Station.  A  buying  company- 
designated  place  where  producers 
market  tobacco  under  contract  with  the 
buying  company. 

Receiving  Station  Agent.  A 
representative  of  the  receiving  station. 

Receiving  Station  Gross  Pounds 
Purchased.  Siun  of  the  weight  of  all 
purchased  producer  tobacco  on  a 
receiving  station  floor. 

Receiving  Station  Official.  A  buying 
company  designee  at  the  receiving 
station  with  legal  authority  to  obligate 
the  buying  company  and  who  will  be  a 
point  of  contact  concerning  the  day-to- 
day operations  of  the  receiving  station. 
***** 

Staging  area.  An  area  within  the 
receiving  station  in  which  producer 
tobacco  is  unloaded  and  prepared  to  be 
marketed. 

3.  In  §  723.305  revise  paragraph  (a)(1) 
introductoiy  text  to  read  as  follows  and 
remove  paragraph  (e)(4): 

§  723.305    Issuance  of  marlteting  cards. 

(a)  *  *  * 

(1)  A  marketing  card  (MQ-76,  MQ- 
76-C,  or  MQ-77)  shall  be  issued  for  the 
ciurent  marketing  year  for  each  farm 
having  quota  tobacco  available  for 
marketing.  Cards  shall  be  issued  in  the 
name  of  the  farm  operator  except  that: 
***** 

4.  In  §  723.309  revise  paragraphs  (b) 
and  (c),  and  add  paragraph  (d)  to  read 
as  follows: 

§  723.309    Persons  to  pay  penalty. 

***** 

(b)  Receiving  station  purchase.  The 
penalty  due  on  marketings  by  a 
producer  through  a  receiving  station 
purchase  shall  be  paid  by  the  receiving 
station  official,  who  may  deduct  an 
amount  equivalent  to  the  penalty  from 
the  price  paid  to  the  producer. 

(c)  Non-auction  sale.  The  penalty  due 
on  tobacco  acquired  directly  from  a 
producer  or  dealer,  other  than  at  an 
auction  sale  or  receiving  station 
purchase,  shall  be  paid  by  the  person 


acqufring  the  tobacco,  who  may  deduct 
an  amount  equivalent  to  the  penalty 
from  the  price  paid  to  the  producer  or 
dealer  in  the  case  of  a  sale. 

(d)  Marketing  outside  the  United 
States.  The  penalty  due  on  marketings 
by  a  producer  or  dealer  directly  to  any 
person  outside  the  United  States  shall 
be  paid  by  the  producer  or  dealer 
making  the  sale. 

5.  In  §  723.310  revise  paragraphs  (a) 
and  (c)  to  read  as  follows: 

§  723.31 0    Date  penalty  is  due. 

(a)  Payment  of  penalty.  Penalties  shall 
become  due  at  the  time  the  tobacco  is 
marketed,  except  that  in  the  case  of  false 
identification  or  failure  to  account  for 
disposition,  the  penalty  shall  be  due  on 
the  date  of  such  false  identification  or 
failure  to  account  for  disposition.  The  • 
penalty  shall  be  paid  by  remitting  the 
amount  due  to  the  State  FSA  office  not 
later  than  the  end  of  the  calendar  week 
in  which  the  tobacco  becomes  subject  to 
penalty,  A  draft,  money  order,  or  check 
drawn  payable  to  the  Farm  Service 
Agency  may  be  used  to  pay  any  penalty, 
but  any  such  draft,  money  order,  or 
check  shall  be  received  subject  to 
payment  at  par. 
***** 

(c)  Receiving  station  purchases  or 
non-auction  sales.  Receiving  station 
purchases  or  non-auction  sales  of  excess 
tobacco  shall  be  subject  to  the  full  rate 
of  penalty,  and  such  shall  be  paid  in  full 
even  though  the  penalty  may  exceed  the 
proceeds  for  the  sale  of  tobacco. 

6.  In  §  723.311  revise  paragraphs 
(b)(3),  (d)(2),  (d)(2)(i),  and  (e)  and  add    . 
paragraph  (b)(4)  to  read  as  follows: 

§  723.31 1     Lien  for  penalty;  liability  of 
persons  who  are  affiliated  with  indebted 
person  or  who  permit  the  indebted  person 
to  use  their  identification  card. 

***** 

(b)*  *  * 

(3)  In  the  case  of  an  indebted  dealer, 
the  debt  is  entered  on  the  debt  record 
of  the  State  FSA  office  for  the  State  in 
which  the  dealer  is  required  to  file 
reports;  and 

(4)  In  the  case  of  an  indebted 
receiving  station  official,  the  debt  is 
entered  on  the  debt  record  of  the  State 
FSA  office  for  the  State  in  which  the 
receiving  station  is  located. 
***** 

(d)(1)*   *   * 

(2)  A  dealer,  warehouse  operator  or 
receiving  station  official  who  permits  an 
indebted  person  to  use  such  dealer's  or 
warehouse  operator's  identification  card 
or  receiving  station  official's 
identification  number  to  market  tobacco 
shall  be  liable  for  the  amounts  due  by 
the  indebted  person  to  the  United  States 
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under  this  part  up  to  the  amount  of  the 
value  of  the  tobacco  so  marketed.  In 
addition,  imless  the  Deputy 
Administrator  determines  otherwise, 
any  persons  or  person,  who  as  a 
warehouse  operator,  dealer,  or  receiving 
station  official  becomes  affiliated  with 
any  person  who  at  the  time  of  affiliation 
is  indebted  under  this  part  to  the  United 
States,  shall  be  liable  for  the  amoimt  of 
the  debt  owed  to  the  United  States  by 
the  person  with  whom  such  person  or 
parsons  become  affiliated  up  to  the 
amount  of  the  value  of  any  tobacco 
which  is  marketed  by  such  affiliated 
warehouse  operator,  dealer,  or  receiving 
station  official  during  the  time  of  the 
affiliation  with  the  indebted  person. 
Affiliation  may  include  any  relationship 
in  which  the  parties  have  a  common 
interest  in  tobacco,  or  in  an  enterprise 
or  entity  involved  in  the  marketing, 
processing,  or  handling  of  tobacco,  or 
where  the  parties  both  hold  a  position 
of  responsibility  or  ownership  in  such 
an  enterprise  or  entity,  or  where  there 
is  common  ownership  of  a  business 
involved  in  the  transaction,  as 
determined  by  the  Deputy 
Administrator.  A  warehouse  operator, 
dealer,  or  receiving  station  officijJ  may 
also  be  considered  to  be  affiliated  with 
an  indebted  person  when  such 
warehouse  operator,  dealer,  or  receiving 
station  official  is  associated  with  a 
person  who  is  both: 

(i)  An  employee  or  otherwise 
authorized  to  buy  and  sell  tobacco  for 
such  warehouse  operator,  dealer,  or 
receiving  station  official;  and 

(ii)*  *  * 

(e)  TMQ  lien  notation.  Upon 
notification  that  a  TMQ  lien  has  been 
established,  the  producer  marketing 
card  {MQ-76  or  MQ-76-C)  or  dealer 
identification  card  (MQ-79-2)  shall  be 
returned  immediately  to  the  issuing 
office  for  recording  the  TMQ  lien. 
Failure  to  immediately  return  the 
applicable  card  will  result  in  FSA 
notifying  all  registered  warehouse 
operators,  dealers,  and  receiving  station 
officials  of  the  TMQ  lien  information 
and  of  their  responsibilities  for 
collecting  the  TMQ  lien.  The  card  shall 
be  promptly  returned  to  the  producer  or 
dealer  after  it  is  annotated  with  the 
TMQ  lien. 
***** 

7.  hi  §  723.313  revise  paragraphs  {a)(l) 
introductory  text,  (a)(2),  (a)(3),  (b),  (e), 
and  (f)  to  read  as  follows: 

f  723.31 3    Identification  of  marketings. 

(a)  *  *  * 

(1)  Identification  of  producer 
marketings.  Each  auction  and  non- 
auction  marketing  of  burley  or  flue- 
cured  tobacco  shall  be  identified  by  a 


valid  marketing  card.  Form  MQ-76  or 
MQ-76-C,  issued  for  the  farm.  The 
reverse  side  of  the  marketing  card  shall 
show  in  poimds: 

***** 

(2)  Cross-references  of  tobacco  sale 
bill  number  to  prior  sale  bill.  Each 
warehouse  operator  and  receiving 
station  official,  for  each  lot  of  tobacco 
weighed  in  on  the  warehouse  floor  or 
receiving  station  floor  for  sale  the  same 
day,  shall  cross-reference  the  tobacco 
sale  bill  to  each  prior  tobacco  sale  bill 
for  tobacco  identified  by  the  same 
marketing  card.  To  accomplish  the 
cross-reference,  each  other  tobacco  sale 
bill  number  shall  be  entered  by  the 
warehouse  operator  or  receiving  station 
official  in  the  "Remarks"  space  on  the 
tobacco  sale  bill,  on  all  copies,  at  the 
time  such  tobacco  is  weighed  at  the 
warehouse. 

(3)  Recording  producer  sale.  Each 
producer  sale  at  auction  shall  be 
recorded  on  Form  MQ-72-1,  Report  of 
Tobacco  Auction  Sale,  and  each 
producer  sale  at  a  non-auction  receiving 
station  shall  be  electronically  recorded 
in  a  format  and  transmitted  according  to 
standards  issued  by  the  Deputy 
Administrator.  Receiving  station 
officials  may  request  approval  from  the 
Deputy  Administrator  to  manually 
record  on  Form  MQ-72-C,  Report  of 
Receiving  Station  Purchase,  for 
producer  sales.  Dealer  purchases  shall 
be  executed  on  Form  MQ-72-2  and  the 
data  shall  be  entered  on  Form  MQ-76- 
C.  For  producer  sales  at  auction.  Form 
MQ-72-1  and  Form  MQ-76  shall  be 
executed  only  by  the  FSA  marketing 
recorder.  For  producer  sales  at  a 
receiving  station,  Form  MQ-72-C  and 
Form  MQ-76-C  shall  be  executed  only 
by  the  FSA  marketing  recorder. 

(4)*   '   * 

(b)  Daiii  air-cured,  fire-cured,  or 
Virginia  sun-cured  tobacco.  With 
respect  to  dark  air-ciued,  fire-cured,  or 
Virginia  sun-cured  tobacco: 

(1)  Identification  of  producer 
marketings.  Each  marketing  of  such 
kind  of  tobacco  horn  a  farm  shall  be 
identified  by  a  valid  marketing  card 
issued  for  the  farm  for  the  respective 
kind  of  a  tobacco,  either  an  MQ-76, 
MQ-76-C  or  MQ-77  (including  sale 
memo).  With  respect  to  each  non- 
auction  sale  from: 

(i)  A  within  quota  farm  a  check  mark 
shall  be  entered  on  the  inside  of  MQ- 
76,  and 

(ii)  An  excess  farm  for  which  an  MQ- 
77  is  issued,  an  executed  bill  of 
nonauction  sale  shall  be  prepared,  and 
such  bill  of  nonauction  sale  shall  be 
delivered  to  a  marketing  recorder  or 
other  person  who  is  audiorized  to  issue 
sale  memos. 


(2)  Other  persons  authorized  to 
execute  'MQ-76.  MQ-76-C  or  MQ-77 
(including  sale  memo). 

(i)  A  warehouse  operator  who  has 
been  authorized  during  the  current 
marketing  year  on  MQ-78,  Tobacco 
Warehouse  Organization,  may  record  a 
sale  on  MQ-76  or  MQ-77  (including  the 
issuance  of  a  sale  memo)  to  identify  a 
sale  for  a  farm  if  a  marketing  recorder 
is  not  available  at  the  warehouse  when 
the  marketing  card  is  presented. 

(ii)  A  receiving  station  official  who 
has  been  so  authorized  by  the  Deputy 
Administrator  during  the  current 
marketing  year  may  record  a  sale  on 
MQ-76-C  (including  the  issuance  of  a 
sale  memo)  to  identify  a  sale  for  a  farm 
if  a  marketing  recorder  is  not  available 
at  the  receiving  station  when  the 
marketing  card  is  presented. 

(iii)  Any  warehouse  operator, 
receiving  station  official  or  dealer,  who 
engages  in  the  business  of  acquiring 
scrap  tobacco  from  farmers,  and  who 
has  been  authorized  on  MQ-78  or  MQ- 
78-C,  may  for  each  purchase  of  scrap 
tobacco  execute  an  MQ-76,  MQ-76-C 
or  MQ-77  (including  a  sale  memo  if  the 
bill  of  non-auction  sale  has  been 
executed). 

(3)  Verification  of  sales  processed 
during  the  absence  of  marketing 
recorder.  Any  person  authorized  on 
MQ-78  or  MQ-78-C  by  the  Deputy 
Administrator  to  act  as  a  marketing 
recorder  shall  promptly  present  to  a 
marketing  recorder  for  verification  each 
warehouse  bill  (floor  sheet)  or  receiving 
station  sales  bill  processed  and 
identified  by  an  MQ-76,  MQ-76-C,  or 
MQ-77  (including  any  sale  memos) 
executed  in  the  absence  of  a  marketing 
recorder. 

(4)  Authorization  to  act  as  marketing 
recorder.  The  authorization  on  MQ-78 
or  MQ-78-C  for  persons  may  be  granted 
by  the  Deputy  Administrator  or  may  be 
withdrawn  by  the  Deputy  Administrator 
if  such  action  is  determined  to  be 
necessary  to  properly  enforce  the 
regulations  in  this  part. 

(e)  Verification  of  penalties  by 
warehouse  operators,  receiving  station 
officials,  or  dealers.  Each  sale  of  tobacco 
by  a  producer  which  is  subject  to 
penalty  and  which  has  been  recorded  by 
a  marketing  recorder  shall  be  verified  by 
a  warehouse  operator,  receiving  station 
official,  or  dealer  to  determine  whether 
the  amount  of  the  penalty  shown  to  be 
due  has  been  correctly  computed.  Such 
warehouse  operator  or  receiving  station 
official  shall  not  be  relieved  of  any 
liability  for  the  amount  of  penalty  due 
because  of  any  error  which  may  occur 
in  computing  the  penalty  and  recording 
the  sale. 
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(f)  Check  register.  The  serial  number 
of  the  tobacco  sale  bill(s]  shall  be 
recorded  by  the  warehouse  operator  or 
receiving  station  official  on  the  check 
register  or  check  stub  for  the  check 
written  covering  the  sale  of  tobacco  by 
a  producer. 

8.  In  §  723.401  revise  the  section  title, 
re-designate  paragraphs  (b)  through  (e) 
as  paragraphs  (c)  through  (f),  and  add  a 
new  paragraph  (b)  to  read  as  follows: 

§  723.401     Registration  of  burley  and  ftue- 
cured  tobacco  warehouse  operators, 
receiving  station  officials  and  dealers. 

***** 

(b)  Receiving  station  registration.  For 
burley  and  flue-cured  tobacco,  any 
receiving  station  official  purchasing 
either  flue-cured  or  bxu-ley  tobacco  shall 
be  registered  with  the  U.S.  Department 
of  Agriculture,  and  such  registration 
shall  be  filed  with  the  Director,  Tobacco 
and  Peanuts  Division. 
***** 

9.  Revise  §  723.402  to  read  as  follows: 

§  723.402    Warehouse  or  receiving  station 
authorized  to  retain  producer  marketing 
cards  between  sales. 

(a)  General.  Notwithstanding  any 
other  provisions  of  this  part,  to  facilitate 
the  scheduling  of  a  farmer's  tobacco  to 
the  warehouse  or  receiving  station,  the 
marketing  card,  with  the  permission  of 
the  producer,  may  be  retained  at  an 
eligible  warehouse  or  receiving  station 
between  sales  even  though  no  producer 
on  the  farm  for  which  the  card  is  issued 
has  tobacco  on  the  floor  for  sale  or  to  be 
settled  for,  as  provided  in  this  section. 

(b)  Warehouse  or  receiving  station 
eligible  to  retain  producer  marketing 
cards  between  sales.  A  warehouse  or 
receiving  station  shall  be  eligible  to 
retain  producer  marketing  cards 
between  sales  if  the  operator  or  official 
thereof  shall: 

(1)  Execute  and  file  on  a  form 
approved  by  FSA  a  written  request  with 
the  State  FSA  committee  (or  county  FSA 
committee  if  designated  by  the  State 
FSA  committee); 

(2)  Agree  to  be  responsible  to  FSA  for 
an  amount  of  money  equal  to  the 
amoiuit  that  may  be  assessed  against 
any  producer  as  marketing  quota 
penalties,  if  the  marketing  that  is  the 
basis  of  assessment  of  penalty  occurred 
while  the  warehouse  or  receiving  station 
was  authorized  to  have  custody  of  the 
marketing  card,  for: 

(i)  Biu'ley  or  flue-cured  tobacco,  for 
any  over  marketing  resulting  from  errors 
made  at  the  warehouse  or  receiving 
station  in  entering  "balance  after  sale" 
pounds  on  the  producer's  marketing 


card  or  failure  to  deduct  pounds  sold  on 
producer's  marketing  card; 

(ii)  Tobacco  falsely  identified  for 
marketing  by  use  of  the  producer's 
marketing  card; 

(iii)  Producer's  failure  to  account  for 
any  tobacco  marketed  by  use  of  the 
producer's  marketing  Ccud;  or 

(iv)  Any  burley  or  flue-cured  tobacco 
marketed  at  the  warehouse  or  receiving 
station  in  excess  of  103  percent  of  quota 
as  shown  on  the  producer's  marketing 
card; 

(3)  Agree  to  maintain  an  accurate  and 
up-to-date  journal  containing  a  listing  of 
all  producer  marketing  cards  retained  by 
the  warehouse  or  receiving  station  to 
facilitate  the  scheduling  of  farmers' 
tobacco.  Such  journals  shall  be 
maintained  for  the  length  of  time  and 
under  the  conditions  required  for  other 
warehouse  or  receiving  station  records. 
The  journal  shall  show  for  each  card 
retained  the: 

(i)  Name  of  the  operator; 

(ii)  Serial  number  of  farm  (including 
state  and  county  codes  and  farm 
number); 

(iii)  Marketing  card  number,  if 
applicable; 

(iv)  Date  marketing  card  was  obtained 
from  producer;  and 

(v)  Date  marketing  card  was  retiuned 
to  producer; 

(4)  Agree  to  return  producer 
marketing  card  to  the  producer  at  any 
time  the  producer  may  so  request,  or  in 
the  absence  of  a  request,  retxuu  it  to  the 
producer  within  7  days  after  the  close 
of  the  warehouse  or  receiving  station  for 
the  season;  and 

(5)  Agree  that  this  authorization  may 
be  terminated  by  FSA  for  failure  to 
comply  with  provisions  of  this 
agreement. 

(c)  Penalties  are  considered  to  be  the 
responsibility  c^arehouse  operators 
and  receiving  station  officials. 
Notwithstanding  any  other  provision  of 
this  part,  a  warehouse  operator  or 
receiving  station  official  who  executes 
and  files  a  written  request  with  the 
Director,  Tobacco  and  Peanuts  Division 
for  authorization  to  retain  producers' 
marketing  cards  at  the  warehouse  or 
receiving  station,  with  producer's 
permission,  shall  be  responsible  to  FSA 
for  an  amoimt  of  money  equal  to  the 
amount  that  may  be  assessed  against  the 
producer  as  marketing  quota  penalties  if 
the  marketing  that  is  the  basis  of  such 
assessment  occurred  while  the 
warehouse  or  receiving  station  was 
authorized  to  have  custody  of  the 
marketing  card,  for: 

(1)  Any  burley  or  flue-cured  tobacco, 
for  any  over  marketing  resulting  from 
errors  made  at  the  warehouse  or 
receiving  station  in  entering  "balance 


after  sale"  pounds  on  the  producer's 
marketing  card  or  failure  to  deduct 
pounds  sold  on  the  producer's 
marketing  card.  However,  the 
warehouse  operator  or  receiving  station 
official  shall  not  be  responsible  for  any 
penalty  under  this  subparagraph,  if  such 
penalty  would  not  have  been  assessed 
against  the  producer  in  accordance  with 
§  723.409(e)  of  this  part; 

(2)  Tobacco  falsely  identified  for 
marketing  by  use  of  the  producer's 
marketing  card; 

(3)  Producer's  failure  to  account  for 
any  tobacco  marketed  by  use  of  such 
producer's  marketing  card;  or 

(4)  With  respect  to  burley  or  flue- 
ciued  producers,  tobacco  marketed  at 
the  warehouse  or  receiving  station  in 
excess  of  103  percent  of  quota  as  shown 
on  the  producer's  marketing  card. 

10.  hi  §  723.403  revise  the  section 
title,  remove  paragraph  (h),  re-designate 
paragraphs  (i)  through  (v)  as  paragraphs 
(h)  through  (u),  and  revise  paragraphs 
(d)(l)(ii),  (d)(l)(iv),  (e)(2),  (e)(10)(iii), 
and  newly  redesignated  (1)  to  read  as 
follows: 

§723.403    Auction  warehouse  operators 
and  receiving  station  officials;  records  and 
reports. 

***** 

(d)(1)*  *  * 

(ii)  For  flua-cured  and  burley  tobacco, 
registration  niunber  assigned  the 
warehouse  by  the  Department; 

(iii)  *   *   * 

(iv)  For  flue-cured  and  burley  tobacco, 
the  identification  of  other  producers 
having  an  interest  in  the  tobacco; 
***** 

(e)*  *  * 

(2)  Recording  farm  identification.  For 
biu-ley  and  flue-cured  tobacco,  at  the 
time  the  tobacco  is  weighed  in,  the 
warehouse  operator  or  receiving  station 
official  shall  record  on  the  tobacco  «ale 
bill,  the  State  and  county  codes  and  the 
farm  serial  number  from  the  marketing 
card  (MQ-76  or  MQ-76-C)  issued  for 
the  farm  from  which  the  tobacco  is  to  be 
marketed. 
*        *         *      *  *        * 

(10)  *   *   * 

(iii)  Non-auction  purchase  by  a 
warehouse  operator.  The  warehouse 
operator  shall  deduct,  from  the  balance 
of  the  "103  percent  of  quota"  entry  on 
the  marketing  card  (MQ-76-C),  the 
pounds  of  tobacco  purchased  as  a  non- 
auction  purchase.  In  addition,  each 
warehouse  operator  shall  record  on 
Form  MQ-79  and  on  Form  MQ-72-2, 
Report  of  Tobacco  Non-auction 
Purchase,  each  non-auction  purchase  of 
tobacco  made  by  such  warehouse 
operator.  The  data  to  be  reported  on 
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Form  MQ-72-2  is  set  forth  in  Sec. 
723.404  of  this  part. 

***** 

(I)  Bill-out  invoice.  For  flue-cured  and 
hurley  tobacco,  when  the  tobacco  has 
been  sold  at  auction,  the  bill-out  invoice 
to  the  buyer  shall  include  the 
warehouse  registration  number  on 
which  the  lot  of  tobacco  was  recorded 
on  the  sale  bill. 
*        *        *        *        * 

11.  In  §  723.404  revise  the  section  title 
and  paragraph  (c)(2)(iii)  to  read  as 
follows: 

§  723.404    Dealer's  and  receiving  station's 
records  and  reports,  excluding  cigar 
tobacco  buyers. 

****** 

(c)*  *  * 

(2)*   *  * 

(iii)  For  non-auction  purchases  which 
are  made  from  producer  by  the  dealer  or 
the  receiving  station  official,  the  dealer 
or  receiving  station  official  shall  remit 
the  producer's  and  the  dealer's  or 
receiving  station's  share  of  the  No  Net 
Cost  Assessment  as  provided  in  part 
1464  of  this  title.  The  dealer  may  deduct 
the  producer's  share  of  the  assessment 
from  the  price  paid  for  the  tobacco. 
However,  the  No  Net  Cost  Assessment 
shall  not  be  remitted  from  a  producer 
who  identifies  the  tobacco  for  marketing 
with  a  marketing  card  which  has  zero 
pounds  as  the  103  percent  entry  on  the 
marketing  card;  a  marketing  penalty  at 
the  full  rate  shall  be  collected  on  the 
marketings  identified  by  such  card.  The 
amoimt  of  the  No  Net  Cost  Assessment 
which  is  applicable  to  tobacco  marketed 
during  each  marketing  year  will  be  the 
amount  per  pound  which  is  approved 
and  announced  by  the  Secretary. 
***** 

12.  In  §  723.405  revise  the  section  title 
and  add  a  new  paragraph  (c)  to  read  as 
follows: 

§  723.405    Dealers  exempt  from  regular 
records  and  reports  on  MQ-79;  season 
report  for  dealers;  and  receiving  station 
resale  records  and  reports  exempt  from 
daily  reporting. 
***** 

(c)  Any  receiving  station  who  acquires 
tobacco  in  the  form  in  which  tobacco 
ordinarily  is  sold  by  producers  and 
resells  such  tobacco  shall  be  subject  to 
the  requirements  of  this  part. 

(1)  This  paragraph  is  applicable  only 
to  bxuley  and  flue-cured  tobacco.  Each 
receiving  station  official  shall  make  a 
report  to  the  Director,  TPD  not  later  than 
February  1  of  each  year  for  flue-cured 
and  April  1  for  biuley  tobacco,  showing: 

(i)  The  receiving  station's  USDA 
identification  number; 

(ii)  Soiut:e; 


(iii)  Dealer  USDA  identification 
number;  and 

(iv)  Pounds  of  all  tobacco,  in  the  form 
normally  marketed  by  producers, 
purchased  or  sold  through  resale. 

(2)  For  resale  purchases  for  each 
receiving  station,  the  report  shall 
include  the  following  information: 

(i)  USDA  registration  number 
(receiving  station  code), 

(ii)  Name  and  address  of  receiving 
station, 

(iii)  Gross  pounds  piuchased, 

(iv)  Name  and  address  of  seller,  and 

(v)  Seller's  number  (dealer's 
registration  number,  receiving  station 
code,  or  farm  number,  including  State 
and  county  code). 

(3)  For  resale  sales  for  each  receiving 
station,  the  report  shall  include  the 
following  information: 

(i)  USDA  registration  number 
(receiving  station  code), 

(ii)  Name  and  address  of  receiving 
station, 

(iii)  Gross  pounds  sold, 

(iv)  Name  and  address  of  purchaser, 
and 

(v)  Purchaser's  niunber  (dealer 
registration  number,  receiving  station 
code,  or  farm  number,  including  State 
and  coimty  code). 

13.  In  §  723.408  revise  paragraph  (d) 
(2)(i)(B)  to  read  as  follows: 

§  723.408    Producer's  records  and  reports. 

***** 

(d)*  *  * 

(B)  MQ-76  or  MQ-76-C,  to  the 
accuracy  of  the  Record  of  Sales  recorded 
on  the  card. 

***** 

14.  In  §  723.409  revise  the  section  title 
and  paragraphs  (b)  introductory  text  and 
(b)(4)  to  read  as  follows: 

§  723.409    Producer  violations,  penalties; 
false  identification  collections  and 
remittances  by  dealers,  buyers,  handlers, 
warehouses,  receiving  stations  and  other 
parties;  related  issues. 
***** 

(b)  Special  provisions  for  tobacco 
buyers,  dealers,  handlers,  warehouse 
operators,  receiving  station  officials  and 
others  who  acquire,  handle,  or  facilitate 
the  marketing  of  tobacco. 
Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section  and  other 
provisions  of  this  part: 
***** 

(4)  If  a  penalty  is  collected  and 
remitted  by  a  buyer,  dealer,  receiving 
station  official  or  warehouse  operator 
that  is  shown  not  to  be  due  or  only 
partidly  due,  then  the  overpayment 
shall  be  refunded  to  the  appropriate 
party.  It  is  the  responsibility  of  the 
person  who  collected  the  penalty  and 


the  person  who  sold  the  tobacco 
involved  to  show  to  the  satisfaction  of 
FSA  that  such  penalty  is  not  due  in  the 
full  amoimt  collected. 

***** 

15.  Revise  §  723i410  to  read  as 
follows: 

§  723.41 0    Penalties  considered  to  be  due 
from  warehouse  operators,  receiving 
station  officials,  dealers,  buyers  and  others 
excluding  the  producer. 

Subject  to  any  additional 
requirements  or  provisions  for 
remittances  which  are  contained  in 
§  723.409  of  this  part,  any  marketing  of 
tobacco  under  one  of  the  following 
conditions  shall  be  considered,  subject 
to  rebuttal,  to  be  a  marketing  of  excess 
tobacco: 

(a)  Auction  sale  without  burley  or 
flue-cured  tobacco  marketing  card.  For 
burley  and  flue-ciu«d  tobacco,  any  first 
marketing  of  tobacco  at  an  auction  sale 
by  a  producer  which  is  not  identified  by 
a  valid  marketing  card  at  the  time  of 
marketing  shall  be  considered  to  be  a 
marketing  of  excess  tobacco  and  the 
penalty  thereon  shall  be  collected  and 
remitted  by  the  warehouse  operator 
unless,  prior  to  marketing,  an  AMS 
inspection  certificate  is  obtained 
showing  that  the  tobacco  is  of  a  kind  not 
subject  to  marketing  quotas. 

(b)  Auction  sale  without  dark  air- 
cured,  fire-cured,  or  Virginia  sun-cured 
tobacco  marketing  card.  For  dark  air- 
cured,  fire-cured,  or  Virginia  sun-cured 
tobacco,  any  first  marketing  of  tobacco 
at  an  auction  sale  by  a  producer  which 
is  not  identified  by  a  valid  marketing 
card  (MQ-76  or  MQ-77,  including  sale 
memo)  on  or  before  the  last  warehouse 
sale  day  of  the  marketing  season,  or 
within  4  weeks  following  the  date  of 
marketing,  whichever  comes  first,  shall 
be  identified  by  an  MQ-82,  and  shall  be 
presumed,  subject  to  rebuttal,  to  be  a 
marketing  of  excess  tobacco.  The 
penalty  thereon  shall  be  paid  by  the 
wairehouse  operator. 

(c)  Burley  or  flue-cured  tobacco  non- 
auction  sale.  For  burley  and  flue-cured 
tobacco,  any  non  auction  marketing  of 
tobacco  which: 

(1)  Is  not  identified  by  a  valid 
marketing  card  (MQ-76-C)  and 
recorded  at  the  time  of  marketing  on 
MQ-79,  Dealer's  Report,  the  marketing 
card,  and  MQ-72-2,  Report  of  Tobacco 
Non-auction  Piut:hase;  or, 

(2)  If  purchased  prior  to  the  opening 
of  the  local  auction  market  for  the 
ciurent  year,  it  is  not  identified  by  a 
valid  marketing  card  and  recorded  on 
MQ-79,  the  marketing  card,  and  MQ- 
72-2,  Report  of  Tobacco  Non-auction 
Purchase  on  or  before  the  end  of  the 
calendar  week  (which  includes  tjie  first 
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sale  day  of  the  local  auction  markets). 
The  penalty  thereon  shall  be  collected 
by  the  purchaser  of  such  tobacco,  and 
-remitted  with  MQ-79,  unless  prior  to 
marketing  an  AMS  inspection  certificate 
is  obtained  showing  that  the  tobacco  is 
of  a  kind  not  subject  to  marketing 
quotas. 

(d)  Non  auction  sale,  except  burley, 
flue-cured,  and  cigar  tobacco.  For  dark 
air-cured,  fire-cured,  or  Virginia  sun- 
cured  tobacco,  any  Non-auction  sale  of 
tobacco  which: 

(1)  Is  not  identified  by  an  MQ-76  or 
MQ-77  (including  a  valid  sale  memo); 
and 

(2)  Is  not  recorded  on  MQ-79, 
Dealer's  Record,  on  or  before  the  end  of 
the  calendar  week  in  which  the  tobacco 
was  purchased;  or 

(3)  If  piut:hased  prior  to  the  opening 
of  the  local  auction  market  for  the 
current  year,  is  not  identified  by  an 
MQ-76  or  MQ-77  (including  a  valid 
sale  memo),  and  recorded  on  MQ-79  on 
or  before  the  end  of  the  calendar  week 
(which  includes  the  first  day  of  the  local 
auction  markets).  The  penalty  thereon 
shall  be  paid  by  the  purchaser  of  such 
tobacco. 

(e)  Burley  and  flue-cured  tobacco  sold 
at  a  receiving  station.  For  burley  and 
flue-ciued  tobacco,  any  receiving  station 
marketing  of  tobacco  which: 

(1)  Is  not  identified  by  a  valid 
marketing  card  (MQ-76-C)  and 
recorded  at  the  time  of  marketing  on 
MQ-80-C,  MQ-76-C  and  MQ-72-C,  on 
or  before  the  day  of  the  purchase.  The 
penalty  thereon  shall  be  collected  by  the 
purchaser  of  such  tobacco,  and  remitted 
with  MQ-80-C  unless  prior  to 
marketing  an  AMS  inspection  certificate 
is  obtained  showing  that  the  tobacco  is 
of  a  kind  not  subject  to  marketing 
quotas. 

(f)  Failure  to  obtain  an  MQ-76  and 
sale  memo,  and  failure  to  record  a  sale 
on  MQ-76-cigar  tobacco.  Any  sale  of 
cigar  tobacco  for  which  a  dealer: 

(1)  If  within  quota,  fails  to  record  the 
sale  on  the  marketing  card  issued  for  the 
farm;  or 

(2)  If  the  tobacco  was  produced  on  a 
farm  for  which  an  excess  marketing  card 
was  issued,  fails  to  obtain  a  valid  sale 
memo  by  the  end  of  the  sale  date.  The 
penalty  thereon  shall  be  paid  by  the 
buyer  who  fails  to  make  the  record. 

(g)  Leaf  account  tobacco.  If  warehouse 
resales  exceed  prior  leaf  account 
purchases,  such  marketings  shall  be 
considered  to  be  a  marketing  of  excess 
tobacco  unless  such  warehouse  operator 
furnishes  evidence  acceptable  to  the 
State  FSA  committee  showing  that  such 
marketing  is  not  a  marketing  of  excess 
tobacco.  However,  acceptable  evidence 
shall  not  be  based  on  the  warehouse 


operator's  proof  of  purchases  of  tobacco 
that  is  not  in  the  form  normally 
marketed  by  producers.  Such  evidence 
is  not  acceptable  even  though  it  may 
indicate  that  the  resales  exceed  prior 
leaf  account  purchases  because  of  the 
blending  of  tobacco  with  the  warehouse 
operator's  prior  purchases. 

(h)  Dealer  tobacco — burley  and  flue- 
cured.  The  burley  or  flue-cured  tobacco 
resales  by  a  dealer  (as  shown  or  due  to 
be  shown  on  MQ-79),  which  are  in 
excess  of  such  dealer's  total  prior 
purchases  of  the  respective  kind  of 
tobacco,  shall  be  considered  to  be  a 
marketing  of  excess  tobacco  and  penalty 
thereon  shall  be  due  at  the  time 
marketing  takes  place  which  results  in 
the  excess.  If  the  resale  which  results  in 
penalty  being  due  is  made  at  auction, 
the  warehouse  shall  deduct  the  penalty 
from  the  proceeds  of  the  sale  emd  shall 
remit  the  penalty  to  the  marketing 
recorder.  If  the  resale  which  results  in 
penalty  being  due  is  made  at  non- 
auction,  the  purchaser  shall  deduct  the 
penalty  fi'om  the  proceeds  of  the  sale 
and  shall  remit  the  penalty  to  the 
applicable  State  FSA  office.    . 

(i)  Receiving  Station  Tobacco — burley 
and  flue-cured.  The  btirley  and  flue- 
cMied  tobacco  resales  by  a  receiving 
station  which  are  in  excess  of  such 
buying  company's  total  prior  purchases 
of  the  respective  kind  of  tobacco  shall 
be  considered  to  be  a  marketing  of 
excess  tobacco  and  penalty  thereon 
shall  be  due  at  the  time  of  the  marketing 
which  results  in  the  excess.  If  the  resale 
which  results  in  a  penalty  due  is  made 
at  auction,  the  warehouse  shall  deduct 
the  penalty  fi'om  the  proceeds  of  the  sale 
and  shall  remit  the  penalty  to  the 
marketing  recorder.  If  the  resale  which 
results  in  penalty  being  due  is  made  at 
non-auction,  the  purchaser  shall  deduct 
the  penalty  from  the  proceeds  of  the  sale 
and  shall  remit  the  penalty  to  the 
applicable  State  FSA  office,  unless  such 
buying  company  furnishes  evidence 
acceptable  to  the  State  FSA  conunittee 
showing  that  such  marketing  is  not  a 
marketing  of  excess  tobacco.  However, 
evidence  acceptable  to  the  State  FSA 
committee  shall  not  be  based  on  the 
receiving  station's  proof  of  purchase  of 
tobacco  that  is  not  in  the  form  normally 
marketed  by  producers  even  though 
such  evidence  may  indicate  that  resales 
exceed  prior  purchases  as  a  result  of  the 
blending  of  tobacco,  which  was  not  in 
the  form  normally  marketed  by 
producers,  with  the  receiving  station 
official's  prior  purchases  of  tobacco. 
Multiple  receiving  stations  purchasing 
as  a  single  buying  company  may  transfer 
pounds  purchased  at  individual 
receiving  stations  that  will  be  resold,  to 
the  buying  company's  dealer  record  for 


resale.  A  receiving  station  registration 
number  cannot  be  used  to  resell  tobacco 
at  auction. 

(])  Resales  not  reported.  Any  resale  of 
tobacco  which  is  required  to  be  reported 
by  a  warehouse  operator,  receiving 
station  official  or  dealer,  but  which  is 
not  reported  within  the  time  and  in  the 
manner  required,  shall  be  considered  to 
be  a  marketing  of  excess  tobacco,  unless 
and  until  such  warehouse  operator, 
receiving  station  official  or  dealer 
furnishes  proof  of  such  resale  which  is 
acceptable  to  the  Director,  TPD.  The 
penalty  thereon  shall  be  paid  by  the 
warehouse  operator,  receiving  station 
official  or  dealer  who  fails  to  make  the 
report  as  required. 

(k)  Marketing  falsely  identified  by  a 
person  other  than  the  producer  of  the 
tobacco.  If  any  marketing  of  tobacco  by 
a  person  other  than  the  producer  is 
identified  by  a  marketing  card  other 
than  the  marketing  card  issued  for  the 
farm  on  which  the  tobacco  was 
produced,  and  the  source  of  production 
of  the  tobacco  is  unknown,  such 
marketing  shall  be  presumed  to  be  a 
marketing  of  excess  tobacco.  The 
marketing  quota  penalty  shall  be  paid 
by  the  person  who  marketed  the 
tobacco. 

(1)  Carryover  tobacco,  except  cigar 
tobacco.  Any  tobacco  on  hand,  except 
for  cigar  tobacco,  and  reported  or  due  to 
be  reported  under  §  723.403  of  this  part 
for  warehouse  operators,  §  723.417  of 
this  part  for  receiving  station  officials, 
and  §  723.404  of  this  part  for  dealers 
shall,  be  included  as  a  resale  in 
determining  whether  an  account  for  a 
kind  of  tobacco  has  excess  resales. 
Unless  the  warehouse  operator  or 
receiving  station  official  furnishes  proof 
acceptable  to  the  State  FSA  conunittee, 
and  unless  the  dealer  furnishes  proof 
acceptable  to  the  State  FSA  executive 
director,  showing  that  such  account 
does  not  represent  excess  tobacco, 
penalty  at  the  full  rate  for  the  respective 
kind  of  tobacco  shall  be  paid  thereon  by 
such  warehouse  operator,  receiving 
station  official  or  dealer. 

(m)  Unrecorded  sale  of  cigar  tobacco. 
Any  sale  of  cigar  tobacco  which  is  not 
recorded  on  MQ-79  CF&B,  Buyer's 
Record  Book,  by  the  10th  day  of  the 
month  following  the  month  during 
which  the  sale  occurred,  shall  be 
presumed  to  be  a  marketing  of  excess 
tobacco.  The  penalty  thereon  shall  be 
paid  by  the  buyer  who  fails  to  make  the 
record. 

(n)  Floor  scrap.  Any  receiving  station 
official  who  markets  floor  scrap  shall  be 
subject  to  a  civil  penalty  of  150  percent 
of  the  average  market  price  for  the 
immediately  preceding  marketing  year, 
as  determined  by  the  U.S.  Department  of 
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Ag^culture.  The  calculated  penalty 
shall  be  rounded  to  the  nearest  whole 
cent.  Any  floor  scrap  on  hand  more  than 
30  days  shall  be  considered  sold.  The 
floor  scrap  on  hand  shall  be  weighed, 
and  the  weight  certified  to,  by  the 
receiving  station  official,  with  such 
weighing  to  be  done  in  the  presence  of 
a  representative  of  either  the  county  or 
the  state  FSA  committee.  Floor  scrap 
which  is  destroyed  within  30  days  in 
the  presence  of  an  FSA  representative 
shall  not  be  considered  as  marketed 
when  determining  the  total  quantity  of 
floor  scrap  marketed.  If  the  County  FSA 
Committee  determines  that  floor  scrap 
was  marketed  in  the  cxurent  year,  the 
person  responsible  for  such  marketing 
shall  be  notified  of  the  determination 
and  afforded  an  opportiuiity  to  request 
reconsideration  of  such  determination 
in  accordance  with  the  provisions  of 
part  750  of  this  chapter.  A 
determination  that  a  civil  penalty  is  due 
for  marketing  floor  scrap  shall  not 
become  final  and  shall  not  be  assessed 
until  such  person  has  been  afforded  an 
opportimity  for  a  hearing  and  such 
person  has  exhausted  the  applicable 
administrative  remedies.  Notice  of 
assessment  shall  require  such  person  to 
pay  the  civil  penalty  to  "Farm  Service 
Agency,  USDA"  within  15  days  after  the 
mailing  date  of  said  notice. 

(o)  Floor  sweepings.  Any  person  who 
markets  floor  sweepings  in  excess  of 
allowable  floor  sweepings  shall  be 
subject  to  a  civil  penalty  of  150  percent 
of  the  average  market  price  for  the 
immediately  preceding  marketing  year, 
as  determined  by  the  U.S.  Department  of 
Agriculture.  The  calculated  penalty  rate 
shall  be  rounded  to  the  nearest  whole 
cent.  Any  floor  sweepings  on  hand  more 
than  30  days  (15  days  with  respect  to 
flue-cured  tobacco)  after  the  warehouse 
closes  for  the  auction  season  shall  be 
considered  marketed.  The  floor 
sweepings  on  hand  shall  be  weighed  by 
the  warehouse  operator  and  the  weight 
shall  be  certified  by  the  warehouse 
operator,  such  weighing  to  be  done  in 
the  presence  of  a  representative  of  either 
the  county  FSA  committee  or  the  State 
FSA  committee.  Floor  sweepings  which 
are  destroyed  in  the  presence  of  a 
representative  of  the  county  FSA 
committee,  within  30  days  (15  days 
with  respect  to  flue-cured  tobacco)  after 
the  warehouse  closes  shall  not  be 
considered  as  marketed  when 
determining  the  quantity  of  floor 
sweepings  marketed.  If  the  coimty  FSA 
committee  determines,  after  the 
warehouse  has  been  closed  for  the 
auction  season  for  more  than  30  days 
(15  days  with  respect  to  flue-cured 
tobacco),  that  the  cumulative  quantity  of 


floor  sweepings  marketed  and 
considered  marketed  in  the  current 
marketing  year  is  in  excess  of  the 
allowable  floor  sweepings,  the  person 
responsible  for  such  marketings  shall  be 
given  notice  of  the  determination  and 
shall  be  afforded  an  opportiuiity  to 
request  reconsideration  of  such 
determination  in  accordance  with  the 
provisions  of  part  780  of  this  chapter.  A 
determination  that  a  civil  penalty  is  due 
for  marketing  floor  sweepings  in  excess 
of  the  allowable  floor  sweepings  shall 
not  become  final  and  shall  not  be 
assessed  until  such  person  has  been 
afforded  an  opportunity  for  a  hearing 
and  such  person  has  exhausted  the 
applicable  administrative  remedies.  The 
notice  of  assessment  shall  require  such 
person  to  pay  the  civil  penalty  to  the 
"Farm  Service  Agency,  USDA"  within 
15  days  after  the  mailing  of  the  notice. 

(p)  Blending  tobacco  not  in  the  form 
normally  marketed  by  producers — 
burley  and  flue-cured  tobacco,.  Tobacco 
purchased  from  processors  or 
manufacturers  that  is  considered  not  in 
the  form  normally  marketed  by 
producers,  and  which  is  blended  with 
tobacco  in  the  form  normally  marketed 
by  producers,  shall  not  be  credited  as  a 
piuchase  to  the  dealer's  or  warehouse 
operator's  account  by  the  State  FSA 
committee  when  reconciling  the 
warehouse  operator's  leaf  account  or  the 
dealer's  purchases  and  resales.  Tobacco 
not  in  the  form  normally  marketed  by 
producers,  and  which  is  blended  with 
other  tobacco,  shall  be  deemed  to  be 
excess  tobacco  and  penalty  shall  be  due  . 
on  the  pounds  of  tobacco  by  which  a 
warehouse  operator's  or  dealer's  resales 
exceed  prior  purchases. 

(q)  Advances  and  other  cases  in 
which  the  producer's  marketing  card  is 
used  improperly.  For  tobacco  of  any 
kind  to  which  tliis  part  applies,  if 
tobacco  is  marketed  by  a  person  by 
using  the  producer's  marketing  card,  or 
the  tobacco  is  pledged  for  a  price 
support  loan  by  using  that  card,  but 
under  the  provisions  of  part  1464  of  this 
title,  the  producer  is  deemed  to  have  not 
been  an  "eligible  producer"  with 
respect  to  the  disposition  of  that  tobacco 
at  the  time  because  of  an  advance  or 
other  pre-auction  arrangement,  then 
such  disposition  of  the  tobacco  shall  be 
considered  a  false  identification  of  the 
tobacco  and  may  be  considered  to  be  a 
marketing  of  excess  tobacco.  In  such 
cases  the  person  who  paid  the  advance, 
took  possession  of  the  tobacco,  or  made 
the  agreement  with  the  producer  which 
made  the  producer  no  longer  an 
"eligible  producer"  with  respect  to  the 
tobacco,  shall  be  jointly  and  severally 
liable  with  the  producer  for  any  penalty 
with  respect  to  such  disposition  which 


is  levied  against  the  producer  under  the 
provisions  of  the  part.  Furthermore,  if 
such  disposition  is  determined  to  be  a 
marketing  of  excess  tobacco,  this  person 
shall  be  liable  for  a  penalty  calculated 
by  using  the  penalty  rate  for  the  tobacco 
involved  multiplied  by  the  pounds  of 
tobacco  involved.  These  remedies  shall 
be  in  addition  to  any  other  remedies 
which  may  apply,  including  but  not 
limited  to,  any  liability  for  a  refund  of 
any  price  support  loan  advances  which 
were  paid  in  the  name  of,  or  for  the 
account  of,  the  producer  of  the  tobacco. 
16.  In  §723.411: 

a.  Redisgnate  paragraph  (b) 
introductory  text  as  (b)(1)  and 
paragraphs  (b)(1)  through  (7)  and 
(b)(l)(i)  through  (vii)  respectively. 

b.  Designate  the  undesignated 
paragraph  following  newly  redesignated 
(b)(l)(vii)  as  (b)(2). 

c.  Revise  newly  redesignated 
paragraphs  (b)(l)(vii)  and  (b)(2). 

d.  Redesignate  paragraph  (c) 
introductory  text  as  (c)(1)  and 
paragraphs  (c)(1)  thorugh  (c)(6)  as 
(c)(l){i)  through  (vi)  respectively. 

e.  Designate  the  undesignated 
paragraph  following  newly  redesignated 
(c)(l)(vi)  as  (c)(2) 

f.  Revise  newly  redesignated 
paragraphs  (c)(l)(yi)  and  (c)(2). 

The  revisions  read  as  follows: 

§  723.41 1     Records  and  reports  regarding 
hauling,  processing,  and  storage  of 
tobacco. 

***** 

(b)(1)*   *  * 

(vii)  Persons  to  whom  delivered  and 
pounds  involved. 

(2)  Any  such  firm  shall  report  this 
information  to  the  State  FSA  office  of 
the  State  in  which  the  business  is 
located  within  15  days  of  the  end  of  the 
marketing  year,  except  for  tobacco 
handled  for  an  association  operating  the 
price  support  program  and  for  tobacco 
piuchased  at  auction  or  tobacco  which 
was  previously  reported  on  Form  MQ- 
79  or  MQ-80-C.  Where  such  firm 
qualifies  for  the  exemption  in  §  723.405 
of  this  part,  such  firm  is  required  to 
report  only  such  tobacco  received  that 
does  not  belong  to  such  firm. 

{c)(l)*   *   * 

(vi)  The  person  to  whom  delivered 
and  pounds  involved. 

(2)  Any  such  firm  shall  report  this 
information  to  the  State  FSA  office  of 
the  State  in  which  the  business  is 
located  within  15  days  of  the  end  of  the 
marketing  year,  except  for  tobacco 
handled  for  an  association  operating  the 
price  support  program  and  tobacco 
purchased  by  such  firm  at  auction  or  for 
which  such  firm  had  previously 
reported  on  Form  MQ-79  or  MQ-80-C. 
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Where  such  firm  qualifies  for  the 
exemption  in  §  723.405  of  this  part,  the 
firm  is  only  required  to  report  such 
tobacco  receivefl  for  storage  that  does 
not  belong  to  such  firm. 

17.  Revise  §  723.412  to  read  as 
follows: 

§723.412  Separate  records  and  reports 
from  persons  engaged  in  tobacco  related 
businesses. 

Any  person  who  is  required  to  keep 
any  record  or  make  any  report  as  a 
warehouse  operator,  receiving  station 
official,  dealer,  trucker,  or  as  a  person 
engaged  in  the  hauling,  processing,  or 
storage  of  tobacco  and  who  is  engaged 
in  more  than  one  such  business,  shall 
keep  such  records  as  will  enable  such 
person  to  make  separate  reports  for  each 
such  business  in  which  such  person  is 
engaged  to  the  same  extent  for  each 
such  business  as  if  the  person  were 
engaged  in  no  other  business. 

18.  In  §  723.414  revise  the  section  title 
and  paragraphs  (a)(2)  introductory  text. 
(a)(2)(i).  (a)(2)(ii),  (b),  and  (c)  to  read  as 
follows: 

§  723.414    Failure  to  keep  records  and 
make  reports  or  making  false  reports  or 
records. 

(a)  *   *   * 

(2)  Failure  to  obtain  producer 
marketing  card  or  sale  memo.  The 
failure  of  any  dealer,  receiving  station 
official,  or  warehouse  operator  to  obtain 
either  of  the  following  shall  constitute  a 
failiu'e  to  make  a  report: 

(i)  Producer's  marketing  card,  MQ-76, 
MCh76-C,  or  MQ-77,  to  identify  a  sale 
of  producer  tobacco,  or 

(ii)  Dealer  identification  card,  MQ- 
79-2,  to  cover  a  resale  of  tobacco. 

(b)  False  representation — warehouse 
operators,  receiving  station  officials, 
dealers,  and  processors.  The  monetary 
penalties  described  in  this  part  are  in 
addition  to  penalties  prescribed  by  other 
criminal  statutes  including  18  U.S.C. 
231.  which  provides  for  a  fine  of  not 
more  than  $10,000  or  imprisonment  for 
not  more  than  5  years,  or  both,  for  a 
person  convicted  of  knowingly  and 
willingly  committing  such  acts  as 
making  a  false  acreage  report,  altering  a 
marketing  card,  falsely  identifying 
tobacco  or  buying  and  selling  unused 
"103  percent  of  quota  poundage"  on 
marketing  ceuds. 

(c)  Misrepresentation  and  scheme  or 
device.  A  warehouse  operator,  receiving 
station  official,  or  dealer  who  is 
determined  by  FSA  to  have  knowingly 
done  one  or  more  of  the  following,  shall 
pay  a  marketing  quota  penalty  as 
prescribed  in  this  part: 

(1)  Adopted  any  scheme  or  device 
which  tends  to  defeat  the  purpose  of  the 
tobacco  program; 


(2)  Made  any  fraudulent 
representation; 

(3)  Misused  a  MQ-76,  MQ-76-C  or 
MQ-79-2;  or 

(4)  Sold  excess  tobacco. 

19.  Add  §  723.417  to  read  as  follows: 

§  723.41 7    Receiving  station  official's 
records  and  reports. 

(a)  Report  on  Form  MQ-78-C, 
Tobacco  Receiving  Station  Registration. 
Each  receiving  station  official  shall 
annually,  prior  to  the  beginning  of  the 
marketing  year,  furnish  the  Director, 
TPD  an  executed  Form  MQ-78-C 
showing: 

(1)  Form  of  business  organization, 
buying  company  name,  street  address, 
including  city,  state  and  zip  code; 

(2)  Names,  street  addresses  and  phone 
numbers  of  receiving  station  official  and 
bookkeeper; 

(3)  Names,  physical  addresses  and 
phone  numbers  of  receiving  station 
officials  having  financial  interests  in 
other  dealer  operations,  auction 
warehouses  and  other  receiving  stations; 
and 

(4)  Names,  addresses  and  phone 
numbers  of  custodians  of  receiving 
station  records  and  their  locations. 

(b)  Separate  records  and  reports.  Each 
receiving  station  official  shall  keep  the 
records  and  make  the  reports  separately 
for  each  quota  kind  of  tobacco  as 
provided  in  this  section. 

(c)  Record  of  marketing.  Each 
receiving  station  official  shall: 

(1)  For  non-auction  receiving  station 
purshases,  keep  such  records  as  will 
enable  the  receiving  station  official  as 
applicable,  to  furnish  the  following 
information  to  FSA  with  respect  to  each 
purchase  of  tobacco  made  at  such 
receiving  station: 

(i)  The  name  of  the  operator  of  the 
farm  on  which  the  tobacco  was 
produced,  including  farm  serial  number, 
state  and  coimty  code  and  the  name  of 
the  producer,  in  the  case  of  a  sale  by  a 
producer; 

(ii)  Date  of  purchase; 

(iii)  Number  of  pounds  purchased; 
and 

(iv)  Amount  of  any  penalty. 

(2)  Reserved. 

(d)  Tobacco  sale  bill  for  burley  and 
flue-cured  tobacco. 

(1)  Each  receiving  station  shall  use 
tobacco  sale  bills  furnished  at  the 
receiving  station's  expense  showing,  as 
a  minimum,  the  following  information: 

(i)  Tobacco  sale  bill  niunber; 

(ii)  Registration  number  assigned  to 
the  receiving  station  by  the  Department; 

(iii)  Name  and  street  address  of 
receiving  station  where  piuchase 
occurred; 


(iv)  The  identification  of  other 
producers  having  an  interest  in  the 
tobacco; 

(v)  Date  of  purchase; 

(vi)  Number  of  pounds  in  each  lot; 

(vii)  Name  and  address  of  producer; 

(viii)  Farm  number  (including  State 
and  county  codes)  for  producer  tobacco; 

(ix)  Poundage  balance  before  purchase 
for  producer  tobacco  based  on  103 
percent  of  farm  quota; 

(x)  Gross  number  of  pounds 
purchased  and  balance  available  for  sale 
after  purchase; 

(xi)  Sale  price  for  each  lot  and  gross 
purchase  price  for  all  lots  sold; 

(xii)  Marketing  quota  penalty 
collected;  and 

(xiii)  Amoimt  withheld  from  piut:hase 
price  to  cover  liens  due  the  United 
States. 

(2)  At  the  end  of  each  pvux:hase  day, 
the  tobacco  sales  bills  shall  be  sorted 
and  filed  in  numerical  order  by 
purchase  date,  and  lot  tickets  shall  be 
filed  in  an  orderly  maimer  by  sale  dates 
and  by  numerical  order. 

(e)  Identification  of  tobacco  for 
marketing. 

(1)  Marketing  card.  Each  marketing  of 
tobacco  from  a  farm  in  any  State  for 
which  a  farm  marketing  quota  has  been 
estabfished  for  any  kind  of  tobacco  shall 
be  identified  by  a  marketing  card  (MQ- 
76-C)  issued  for  the  farm  on  which  such 
tobacco  was  produced  (unless  prior  to 
the  marketing  of  such  tobacco  an 
Agricultural  Marketing  Service 
inspection  certification  is  obtained 
showing  that  the  tobacco  offered  for  sale 
is  a  kind  of  tobacco  not  subject  to 
marketing  quotas). 

(2)  Recording  farm  identification.  For 
burley  and  flue-cured  tobacco,  at  the 
time  the  tobacco  is  staged  to  be 
weighed,  the  receiving  station  official 
shall  affix  a  lot  ticket  contciining  the 
operator's  name,  address,  the  farm  serial 
number  (including  the  state  and  county 
codes)  from  the  marketing  card  (MQ- 
76-C)  for  the  farm  from  which  the 
tobacco  is  marketed  and  a  unique  lot 
ticket  number  assigned  by  the  receiving 
station  to  the  lot  of  tobacco,  provided: 

(i)  The  receiving  station  official,  in 
order  to  facilitate  scheduling,  may  stage 
producer  tobacco  one  piuchase  day 
prior  to  piu-chase;  and  '^ 

(ii)  The  receiving  station  official  shall 
record  the  unique  lot  ticket  niunber,  the 
farm  serial  number  (including  state  and 
county  codes),  and  the  weight  of 
tobacco  on  the  sales  bill  for  the  farm  at 
the  time  of  weighing.  The  price  and 
grade  shall  be  entered  at  the  time  of 
purchase. 

(3)  Return  of  marketing  card.  For 
tobacco  that  is  to  be  purchased  by  the 
receiving  station,  the  receiving  station 
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official  shall  retain  the  marketing  card 
{MQ-76-C)  until  the  producer  has  been 
paid  and  the  FSA  marketing  recorder 
has  recorded  the  sale  on  the  reverse  side 
of  the  MQ-76-C  or  the  tobacco  is 
removed  from  the  receiving  station  by 
the  producer,  at  which  time  the 
marketing  card  (MQ-76-C)  shall  be 
returned  to  the  producer.  In  any  case 
where  a  producer's  marketing  card 
(MQ-76--C)  is  found  in  the  possession  of 
a  receiving  station  official,  and  there  is 
no  producer  from  the  farm  for  which  the 
card  is  issued  with  tobacco  on  the  floor 
for  sale,  or  with  tobacco  for  which 
settlement  is  not  yet  complete,  such 
card  will  be  picked  up  by  an  FSA 
representative  and  returned  to  the 
producer.  The  receiving  station  official 
shall  be  responsible  for  the  safekeeping 
and  proper  use  of  the  marketing  card 
during  such  person's  retention  of  the 
marketing  ceird. 

(4)  Copy  of  sale  bill.  The  receiving 
station  official  shall  furnish  to  the 
producer  a  copy  of  the  tobacco  sale  bill 
for  any  tobacco  purchased. 

(5)  Lot  ticket.  At  the  time  the  tobacco 
is  weighed  for  marketing,  the  receiving 
station  official  shall  record  the  weight  of 
the  lot  of  tobacco  on  both  the  tobacco 
sale  bill  and  the  lot  ticket.  The  lot  ticket 
number  shall  be  recorded  on  the  sale 
biU. 

(f)  Non-auction  sale  to  a  receiving 
station.  If  the  total  pounds  purchased  by 
a  receiving  station  exceed  the  balance  of 
the  "103  percent  of  quota"  on  the  farm 
marketing  card,  the  sale  bill  shall  show 
the  pounds  on  which  penalty  is  due  and 
the  amount  of  the  penalty. 

(g)  Payee  name  to  be  shown  on 
receiving  station  check.  Any  receiving 
station  which  issues  a  check  to  cover 
the  piu'chase  of  tobacco,  shall  issue  such 
check  only  in  the  name  of  the  payee.  A 
receiving  station  check  shall  not  be 
issued  in  the  name  of  the  seller  and 
bearer,  for  example  "John  Doe  or 
Bearer." 

(h)  Receiving  station  data  for  barley 
and  flue-cured  tobacco. 

(1)  Each  official  of  a  hurley  or  flue- 
cvu^d  receiving  station  shall  prepare,  at 
the  end  of  each  sale  day,  an  MQ-80-C, 
Daily  Receiving  Station  Sales  Sunmiary, 
which  is  to  include  the  following 
.  information: 

(i)  Total  pounds  purchased, 
(ii)  Total  gross  dollar  amount  of 
purchases, 
(iii)  Total  penalty  pounds, 
(iv)  Total  amount  of  penalty, 
(v)  The  applicable  farm  serial  number 
(including  state  and  coimty  codes)  for 
penalty  purchases, 

(vi)  Beginning  sale's  bill  number 
(niunbers  must  be  sequential  during  the 


season  and  all  sale  bill  numbers  must' be 

^ccoimted  for), 
(vii)  Ending  sale  bill  number,  and 
(viii)  Daily  weights  of  producer  floor 

scrap. 

(2)  As  to  the  information  required  to 
be  entered  on  MQ-80-C  Daily 
Receiving  Station  Sales  Summary,  by 
the  marketing  recorder,  the  receiving 
station  official  shall  keep  and  make 
available  such  records  as  will  enable  the 
marketing  recorder  to  enter  thereon  the 
total  number  of  Forms  MQ-72-C 
(manual  and  electronic)  for  the  purchase 
day  and  the  sum  of  the  poiwds 
purchased. 

(3)  At  the  end  of  the  season,  each 
receiving  station  official  shall: 

(i)  Report  on  the  final  MQ-80-C  for 
the  season  the  quantity  of  floor  scrap  on 
hand,  if  any,  and  its  location; 

(ii)  Producer  floor  scrap  tobacco  shall 
be  destroyec^  within  five  days  of  the  last 
purchase  day  and  the  destruction 
thereof  witnessed  by  an  FSA 
representative; 

(iii)  Permit  its  inspection  by  an  FSA 
representative;  and 

(iv)  Ship  all  piu-chased  tobacco  within 
five  days  of  the  last  purchase  day  of  the 
marketing  season. 

(i)  Ship-out  record.  For  flue-cured  and 
hurley  tobacco,  when  the  tobacco  has 
been  shipped  from  the  receiving  station 
to  the  processor,  the  ship-out  bill  of 
lading  shall  include  the  receiving 
station  registration  number,  name  and 
address,  bill  of  lading  number  (must  be 
sequential  starting  with  the  first  ship- 
out  record),  lot  ticket  numbers  for 
tobacco  being  shipped,  date  of  shipment 
and  delivery  point  name  and  address, 
and  any  other  information  deemed 
necessary  by  the  Deputy  Administrator. 

(j)  Producer  rejections.  When  a 
producer  rejects  the  sale  of  a  lot  of 
tobacco,  and  the  tobacco  has  been 
authorized  for  payment  and  the  sale  bill 
presented  to  the  producer  for  approval, 
the  receiving  station  official  shall  not 
change  the  MQ-76-C  or  MQ-80-C  on 
which  the  sale  was  reported. 

(k)  A  remittance  for  all  penalties 
shown  by  the  entries  on  Form  MQ-80- 
C  shall  be  remitted  to  the  marketing 
recorder  on  the  date  the  penalty  was 
assessed. 

'  (1)  Producer  tobacco.  Producer 
tobacco  (first  sale)  in  possession  of  a 
receiving  station  official  which  has  not 
previously  been  identified  as  a  purchase 
shall  be  recorded  and  reported  on  MQ- 
80-C  as  excess  tobacco  purchased  by 
the  receiving  station.  Penalty  shall  be 
due  on  this  tobacco  at  the  full  penalty 
rate  for  the  respective  kind  of  tobacco. 


7  CFR  Chapter  XIV 

20.  Part  1464  is  amended  as  follows: 

PART  1464— TOBACCO 

21.  The  authority  citation  for  7  CFR 
1464  will  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1421,  1423,  1441.  1445. 
1445-1  and  1445-2;  15  U.S.C.  714b,  714c. 

22.  In  §  1464.10  revise  paragraphs 
(i)(l)(i),  (i)(2),  (i)(3)(i),  (i)(5)  and  (j)(l)  to 
read  as  follows: 

§  1 464.1 0    No  net  cost  tobacco  fund  or 
account 

***** 

(i)*  *  * 

(D*  *  * 

(i)  From  any  dealer,  warehouse 
operator,  or  receiving  station  official 
who  acquired  the  tobacco  involved  from 
the  producer;  or 
*        * '       *        *        * 

(2)  A  dealer,  warehouse  operator,  or 
receiving  station  official  may  deduct  the 
amoimt  of  any  producer  contribution  or 
assessment  from  the  price  paid  to  the 
producer  for  such  tobacco. 

(3)  *   *   * 

(i)  From  the  dealer,  warehouse 
operator,  or  receiving  station  official 
who  acquired  the  tobacco  involved  from 
the  producer;  or 
***** 

(5)  All  dealers,  warehouse  operators, 
or  receiving  station  officials  who  are 
responsible  for  collecting  any 
contribution  or  assessment  required  by 
this  section  shall  remit  such  collections 
to  the  applicable  association  within  15 
days  of  the  date  on  which  the  tobacco 
was  marketed  except  as  provided  in 
paragraphs  (i)(5)(i]  and  (ii). 
***** 

(j)  *  *  * 

(1.)  If  any  dealer,  warehouse  operator, 
or  receiving  station  official  fails  to 
collect  and  remit  any  contributions  or 
assessments  according  to  the  provisions 
of  this  section,  such  person  shall  be 
liable,  in  addition  to  that  amount  of 
contributions  or  assessments  and  any 
late  payment  charges,  to  a  marketing 
penalty  at  a  rate  equal  to  75  percent  of 
the  average  market  price  (calculated  to 
the  nearest  whole  cent)  for  the  kind  of 
tobacco  for  the  immediately  preceding 
year,  on  the  quantity  of  tobacco  as  to 
which  failure  occurs.  Such  9  penalty 
shall  only  be  assessed  after  the  person 
has  been  notified  of  the  pending 
assessment  of  the  penalty  and  the 
person  has  been  afforded  an  opportimity 
for  a  hearing  with  respect  to  the 
assessment  of  the  penalty.  However, 
such  marketing  penalty  shall  not  be 
assessed  if  such  contributions  or 
assessments  are  collected  and  remitted 
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not  later  than  15  days  after  the  date 
required  by  this  part. 
***** 

Signed  at  Washington,  DC,  on  December 
31.  2002. 

Teresa  C.  Lasseter, 

Administrator.  Farm  Service  Agency  and 
Executive  Vice-President,  Commodity  Credit 
Corporation. 
(FR  Doc.  03-368  Filed  1-10-03;  8:45  am] 

BILLING  CODC  3410-05-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200O-NM-311-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100)  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Bombardier  Model  CL-60(>-2Bl9 
(Regional  Jet  series  100)  series  airplanes, 
that  currently  requires  repetitive 
lubrication  with  grease  of  the  sliding 
shaft  of  the  input  plunger  of  the  brake 
control  Vcdve  assembly.  This  action 
would  add  requirements  for  modifying 
the  brake  control  valve  assembly,  and 
subsequent  repetitive  lubrications  of  the 
valve.  Accomplishment  of  the 
modiflcation  would  terminate  the 
repetitive  lubrications  of  the  sliding 
shaft  of  the  input  plunger  required  by 
the  existing  AD.  This  proposal  is 
prompted  by  reports  of  temporary  loss 
of  braking  action  upon  landing.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  temporary  loss 
of  braking  action  due  to  the  freezing  of 
moisture  of  the  input  plimger  of  the 
brake  control  valve  during  steep 
descent. 

DATES:  Comments  must  be  received  by 
February  12,2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000NM- 
311-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 


holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-311-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group.  P.O.  Box  6087,  Station  Centre- 
ville,  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Parrillo,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch.  ANE-172,  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York  11581;  telephone 
(516)  256-7505;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin, 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 


summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-311-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-311-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  January  12, 1994,  the  FAA  issued 
AD  93-21-04,  amendment  39-8801  (59 
FR  2952,  January  20, 1994),  applicable 
to  certain  Bombardier  Model  CL-600- 
2B19  (Regional  Jet  series  100)  series 
airplanes,  to  require  repetitive 
lubrication  with  grease  of  the  sliding 
shaft  of  the  input  plunger  of  the  brake 
control  valve  assembly.  That  action  was 
prompted  by  reports  of  temporary  loss 
of  braking  action  upon  lemding.  The 
requirements  of  that  AD  are  intended  to 
prevent  temporary  loss  of  braking  action 
due  to  the  fi^ezing  of  moisture  on  the 
input  plunger  of  the  brake  control  valve 
during  steep  descent. 

Action  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD, 
Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  issued  Canadian 
airworthiness  directive  CF-93-26R2, 
dated  January  18, 1994,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada.  The 
Canadian  airworthiness  directive 
requires,  among  other  things,  modifying 
the  brake  control  valve  assembly  by 
installing  new  greasing  provisions,  and 
subsequent  repetitive  lubrications  of  the 
valve  using  the  newly  installed  grease 
fittings. 

Bombardier  has  issued  Service 
Bulletin  S.B.  601R-32-017,  dated 
November  9,  1993.  The  service  bulletin 
describes  procedures  for  modification  of 
the  brake  control  valve  assembly,  and 
subsequent  repetitive  lubrications  of  the 
valve.  Accomplishment  of  the 
modification  eliminates  the  need  for  the 
existing  repetitive  lubrications  of  the 
sliding  shaft  of  the  input  plunger 
required  by  AD  93-21-04.  The 
modification  includes  installing  a  new 
crossbeam  assembly  into  the  dual-brake 
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cjontrol  valve,  torquing  bolts,  and 
inspecting  for  leaks.  The  new  crossbeeim 
assembly  incorporates  a  lubrication 
fitting  to  allow  lubrication  of  the  brake 
control  valve  plungers. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA 
classified  this  service  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21 .29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  93-21-04  to  continue  to 
require  lubrication  with  grease  of  the 
sliding  shaft  of  the  input  plunger  of  the 
brake  control  valve  assembly.  The 
proposed  AD  would  add  requirements 
for  modifying  the  brake  control  valve 
assembly;  and  subsequent  repetitive 
lubrications  of  the  valve. 
Accomplishment  of  the  modification 
would  terminate  the  repetitive 
lubrications  of  the  sliding  shaft  of  the 
input  plimger.  The  new  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Differences  Between  Proposed  Rule  and 
Canadian  Airworthiness  DirectiTe 

The  proposed  AD  would  differ  from 
the  parallel  Canadian  airworthiness 
directive  in  that  it  would  NOT  require 
the  following  actions: 

•  Revising  the  Airplane  Flight 
Manual  to  provide  the  flightcrew  with 
operational  procediues  for  abnormal 
brake-pedal  action;  and 

•  Cleaning  and  drjring  the  bushings 
and  plungers,  and  appl)ang  lubricant  to 
these  components. 


We  have  determined  that  these 
actions  are  unnecessary  because  those 
actions  are  intended  to  mitigate  the 
identified  unsafe  condition  before 
accomplishment  of  Bombardier  Service 
Bulletin  601R-32-017.  The 
modification  of  the  brake  control  valve 
assembly  and  subsequent  lubrication 
schedule  specified  in  that  service 
bulletin  render  the  preceding  actions 
unnecessary.  TCCA  has  no  objections  to 
our  proposed  requirements. 

Cost  Impact 

There  are  approximately  2  Model  CL- 
600-2B19  (Regional  Jet  series  100)  series 
airplanes  of  U.S.  registry  that  are 
affected  by  AD  93-21-04.  The  actions 
that  are  currently  required  by  that  AD 
take  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu.  Based 
on  these  figiues,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $120,  or  $60 
per  airplane. 

There  are  approximately  194  Model 
CL-600-2B19  series  airplanes  of  U.S. 
registry  that  would  be  affected  by  this 
proposed  AD. 

The  modification  that  is  proposed  in 
this  AD  action  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $3,812  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  modification  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$786,088,  or  $4,052  per  airplane. 

The  lubrication  of  the  brake  control 
valve  that  is  proposed  in  this  AD  action 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  woric  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  proposed  lubrication  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$11,640.  or  $60  per  airplane,  per 
lubrication. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  ciurent  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futvire  if  this  AD  were  not  adopted.  The 
cost  impact  figiu-es  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regiUations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
xmder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  IX)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AlRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8801  (59  FR 
2952,  January  20,  1994),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Bombardier,  Inc.  (Formerly 
Canadair):  Docket  200O-NM-311-AD. 
Supersedes  AD  93-21-04.  Amendment 
39-«801. 

Applicability:  Model  Cl^-600-2Bl9 
(Regional  Jet  series  100)  series  airplanes, 
serial  numbers  7003  and  subsequent, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this,  AD.  For 
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airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  temporary  loss  of  braking 
action  due  to  the  freezing  of  moisture  on  the 
input  plunger  of  the  brake  control  valve 
during  steep  descent,  accomplish  the 
following: 

Requirements  of  AO  93-21-«4 

Lubrications 

(a)  Within  3  days  after  February  4,  1994 
(the  effective  date  of  AD  93-21-04, 
amendment  39-8801),  and  thereafter  at 
intervals  not  to  exceed  3  days,  lubricate  with 
grease  the  sliding  shaft  of  the  input  plunger 
of  the  brake  control  valve  assembly  per 
Canadair  Regional  Jet  Alert  Service  Bulletin 
S.B.A601R-32-016,  dated  October  14. 1993, 
until  modification  of  the  brake  control  valve, 
as  required  by  paragraph  (b)  of  this  AD,  is 
accomplished. 

New  Actions  Required  By  This  AO 

Modification 

(b)  Within  12  months  after  the  effective 
date  of  this  AD:  Modify  the  brake  control 
valve  assembly  by  accomplishing  all  the 
actions  specified  in  Bombardier  Service 
Bulletin  S.B.  601R-32-017,  dated  November 
9,  1993.  per  the  service  bulletin.  Such 
modification  terminates  the  repetitive 
lubrications  of  the  sliding  shaft  of  the  input 
plunger  of  the  brake  control  valve  assembly 
required  by  paragraph  (a)  of  this  AD. 

Repetitive  Lubrications 

(c)  Within  1,500  flight  hours  after  doing  the 
modification  required  by  paragraph  (b)  of  this 
AD,  and  thereafter  at  intervals  of  1,500  flight 
hours,  lubricate  with  grease  the  brake  control 
valve  per  paragraph  2.B.(18)  of  the 
Accomplishment  Instructions  of  Bombardier 
Service  Bulletin  S.B.  601R-32-O17,  dated 
November  9,  1993. 

Alternative  Methods  of  Compliance 

(d)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACQ. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
93-21-04.  amendment  39-8801,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-93- 
26R2.  dated  January  18. 1994. 

Issued  in  Renton,  Washington,  on  January 
7,  2003. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
fFR  Doc.  03-642  Filed  1-10-03;  8:45  am) 

eiLUNG  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food«nd  Drug  Administration 

21  CFR  Part  1 

[Docket  Nos.  02fM)276  and  02N-0278] 

Proposed  Regulations  Implementing 
Title  IH  of  the  Public  Health  Security 
and  Bioterrorism  Preparedness  and 
Response  Act  of  2002;  Notice  of  Public 
Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  satellite  downlink 

public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  (via  satellite  downlink] 
to  discuss  proposed  regulations 
implementing  two  sections  in  Title  HI  of 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002  (Bioterrorism  Act) 
regarding  Registration  of  Food  Facilities 
(Docket  No,  02N-0276)  and  Prior  Notice 
of  Imported  Food  Shipments  (Docket 
No.  02N-0278).  FDA  expects  to  publish 
shortly  in  the  Federal  Register  proposed 
rules  implementing  each  of  these 
provisions.  The  piupose  of  the  satellite 
downlink  public  meeting  is  to  provide 
information  on  the  proposed  rules  to  the 
public  and  to  provide  the  public  an 
opportunity  to  ask  questions  or  to 
provide  comment. 
DATES:  Satellite  Downlink  Public 
Meeting  1 — Wednesday,  January  29, 
2003, 1  to  3  p.m.  eastern  standard  time. 
Questions  submitted  in  advance  must  be 
received  by  the  contact  person  by  close 
of  business  (4:30  p.m.)  on  January  24, 
2003. 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  locations  where  the 
satellite  downlink  may  be  viewed.  A 
written  transcript  of  the  meeting  will  be 
available  for  viewing  at  Dockets 
Management  Branch  (DMB)  (HFA-305), 


Food  and  Drug  Administration,  5630 
Fishers  Lane,  rm.  1061,  Rockville,  MD 
20852,  and  through  the  Web  site  at 
http://www.fda.gov/oc/bioterrorism/ 
bioact.html.  A  copy  of  the  videotaped 
meeting  may  also  be  viewed  at  DMB. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  J.  Carson,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-32),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwy.,  College  Park,  MD  20740, 
301^36-2130,  FAX:  301-436-2605,  e- 
mail:  Louis.Carson@cfsan.fda.gov,  for 
general  questions  about  the  downlink, 
submission  of  advance  questions,  and 
requests  for  a  taped  version  of  the 
meeting.  Registration  for  specific 
downlink  locations  should  be  directed 
to  the  appropriate  contact  person  listed 
in  table  1  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document. 
SUPPLEMENTARY  INFORMATION:  The 
events  of  September  11,  2001, 
highlighted  the  need  to  enhance  the 
security  of  the  U.S.  food  supply. 
Congress  responded  by  passing  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
(Public  Law  107-188),  which  was 
signed  into  law  on  June  12,  2002.  The 
Bioterrorism  Act  includes  foiu 
provisions  in  Title  III  (Protecting  Safety 
and  Security  of  Food  and  Drug  Supply), 
Subtitle  A  (Protection  of  Food  Supply) 
that  require  the  Secretary  of  Health  and 
Hiunan  Services,  through  FDA,  to 
develop  implementing  regulations  on  an 
expedited  basis.  These  four  provisions 
are  section  305  (Registration  of  Food 
Facilities);  section  307  (Prior  Notice  of 
Imported  Food  Shipments);  section  306 
(Maintenance  and  Inspection  of  Records 
for  Foods);  and  section  303 
(Administrative  Detention).  FDA  soon 
will  be  publishing  in  the  Federal 
Register  notices  of  proposed 
rulemakings  for  each  of  these 
provisions.  During  the  satellite 
downlink  public  meeting,  FDA  will 
explain  the  proposed  rules  on 
Registration  of  Food  Facilities  and  Prior 
Notice  of  Imported  Food  Shipments  and 
will  answer  questions.  The  satellite 
downlink  public  meeting  will  be  offered 
in  English  with  French  and  Spanish 
translation  and  will  be  simulcast  live  in 
English,  French,  and  Spanish  for  North, 
Central,  and  South  America  (including, 
Hawaii  and  Alaska). 

Interested  persons  may  submit 
questions  concerning  the  proposals  in 
advance  of  the  downlink  meeting.  The 
deadline  for  the  submission  of  questions 
is  provided  in  the  DATES  section  of  this 
notice.  Questions  submitted  in  advance 
will  be  used  by  the  session  moderator  to 
help  clarify  issues  of  concern  and 
provide  information  about  the 
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proposals.  The  viewing  audience  may 
telephone  or  fax  questions  to  FDA 
officials  diiring  the  live  downlink. 

FDA  is  planning  a  second  satellite 
downlink  meeting  dimng  which  FDA 
will  explain  the  proposed  rules  that 
FDA  will  publish  shortly  to  implement 
sections  306  and  303  of  the  Bioteirorism 
Act.  That  meeting  will  be  annoimced  in 
a  future  Federal  Register  notice.  FDA 
also  plans  to  develop  additional 
regulations,  safety  measures,  and 
guidance  dociunents  to  implement  other 
provisions  of  the  Bioterrorism  Act. 
Information  about  the  public  meetings, 
a  list  of  additional  non-FDA  Web  sites 
for  viewing  the  public  meetings,  contact 
information,  the  provisions  of  the 
Bioterrorism  Act  under  FDA's 
jiu'isdiction,  and  the  agency's 
implementation  plans  are  available  at 
http://www.fda.gov/oc/bioterrorism/ 
bioact.html. 

Proposed  rules 

The  proposed  regulations  that  will  be 
addressed  at  the  satellite  downlink 
public  meeting  announced  in  this 
document  concern  the  following 
provisions  of  the  Bioterrorism  Act: 

•  Section  305:  Registration  of  Food 
Facilities — The  Bioterrorism  Act 
requires  the  owner,  operator,  or  agent- 
in-charge  of  domestic  and  foreign 
facilities  that  manufacture,  process, 
pack,  or  hold  food  for  hiunan  or  animal 
consumption  in  the  United  States  to 
register  with  FDA  no  later  than  v 
December  12,  2003.  Farms,  restaurants, 
retail  food  ^tablishments,  non-profit 
food  establishments  that  prepare  or 
serve  food  directly  to  the  consumer,  and 
fishing  vessels  not  engaged  in 
processing,  as  defined  in  21  CFR 
123.3(k),  are  exempt  from  this 
requirement.  Also  exempt  are  foreign 
facilities  if  the  food  from  the  facility 
undergoes  further  processing  or 
packaging  by  another  facility  outside  of 
the  United  States.  FDA  must  issue  final 
regulations  no  later  than  December  12, 
2003,  but  facilities  must  register  by  this 
date  in  accordance  with  the 
Bioterrorism' Act  even  if  the  regulations 
are  not  finalized.  FDA  plans  to  publish 

a  final  rule  by  October  12,  2003. 

•  Section  307:  Prior  Notice  of 
Imported  Food  Shipments — The 
Bioterrorism  Act  specifies  that  on  or 
after  December  12,  2003,  FDA  must 
receive  prior  notice  of  each  article  of 
food  imported  or  offered  for  import  into 
the  United  States.  FDA  must  issue  the 
final  regulation  by  December  12,  2003. 
If  the  regulation  is. not  final  by  that  date, 
the  Bioterrorism  Act  still  requires  FDA 
to  receive  prior  notice  of  not  less  than 

8  hours  and  not  more  than  5  days  until 
the  regulation  takes  effect.  The  agency 


plans  to  pubUsh  a  final  rule  by  October 
12.  2003. 

A  list  of  non-FDA  parties  providing 
other  locations  for  viewing  the 
downlink  is  provided  in  table  1  of  this 
document.  The  parties  listed  are 
providing  this  service  free  of  charge  in 
the  interest  of  providing  information  to 
their  constituents  and  to  assist  in 
creating  a  public  process. 

Table  1  .—Satellite  Downlink 
Public  Meeting  I— Section  305: 
Registration  of  Food  Facili- 
ties AND  Section  307:  Prior 
Notice  of  Imported  Food  Ship- 
ments 


Date:  January  29,  2003 


Locations  and  Contact  Information: 


Location:  Advanced  Training  Center, 
275  Oak  St.,  Buffalo,  NY  14203,  716- 
855-7050 

Contact:  Diana  Monaco,  U.S.  FDA/Buf- 
falo Office,  300  Pearl  St.,  suite  100, 
Buffalo,  NY  14202,  716-551-4461,  ext. 
3118,  FAX:  716-551-3845,  e-mail: 
dmonaco@ora.fda.gov 


Location:  U.S.  FDA,  Chicago  District  Of- 
fice, 550  W.  Jacl<son  Blvd.,  16tfi  floor, 
Chicago,  IL  60661,  312-596-4205 

Contact:  Darlene  Baiiey,\J.S.  FDA/Chi- 
cago District  Office,  550 \^.  Jacl<son 
Blvd.,  Chicago,  IL  60661,  312-596- 
4205,  FAX:  312-596-4170,  e-mail: 
dbailey@ora.fda.gov 


Location:  Lake  Washington  Technrcal 
School,  11605  132nd  Ave.  NE.,  mi. 
W-404,  Kirkland,  WA  98034,  425- 
739-8100 

Contact:  Sue  Hutchcroft,  U.S.  FDA/Se- 
attle District  Offk:e,  22201  23rd  Dr., 
SE.,  Bothell,  WA  98021,  425-483- 
4953,  FAX:  425-483-4996,  e-mail: 
shutchcr@ora.fda.gov 


Location:  VA  Medk:al  Center,  4th  Fkx>r 
Auditorium,  2002  Hoteomtje  Blvd., 
Houston,  TX  77030,  713-794-7143     ' 

Contact:  Sheryl  McConnell,  U.S.  FDA/ 
Dallas  District  Office  Houston  Resident 
Post,  1445  North  Loop,  West,  suite 
420,  Houston,  TX  77008,  713-802- 
9095,  ext.  115,  FAX:  713-802-0906, 
e-mail:  smcconne@ora.fda.gov 


Location:  Laredo  Public  Library,  1120 
East  Calton  Rd.,  Laredo,  TX  78041, 
956-795-2400 

Contact:  Julio  Salazar,  U.S.  FDA/South- 
west Import  District,  715  Bob  Bullock 
Loop,  nn.  75,  Laredo,  TX  78045,  956- 
729-9691,  ext.  1103,  FAX:  956-729- 
0997,  e-mail:  jsala2ar@0ra.fda.gov 


Table  1  .—Satellite  Downunk 
Public  Meeting  I— Section  305: 
Registration  of  Food  Facili- 
ties AND  Section  307:  Prior 
Notice  of  Imported  pooD  Ship- 
ments—-Continued 


Date:  January  29,  2003 


Locations  and  Contact  Infonnatkxi: 


Location:  Center  for  Food  Safety  and 
Applied  Nutrition,  U.S.  FDA,  Audito- 
rium, 5100  Paint  Branch  Pkwy.,  Col- 
lege Pari<,  MD,  301-436-2428 

Contact:  Tonya  Poindexter,  U.S.  FDA/ 
Center  for  Food  Safety  and  Applied 
Nutrition,  rm.  3B035,  College  Park, 
MD,  301-436-1544,  FAX:  301-436- 
1584,  e-mail: 
tonya.poindexter@cfsan.fda.gov 


Registration:  To  register  for  the 
satellite  downlink  public  meeting, 
contact  the  persons  listed  previously  for 
the  site  you  want  to  attend.  Space  is 
limited  and  registration  will  bie  closed  at 
each  site  when  maximum  seating 
capacity  for  that  site  is  reached 
(between  100-200  persons  per  site). 
Send  registration  information  (including 
name,  title,  firm  name,  address, 
telephone  nimiber,  e-mail  address,  and 
fax  number)  to  the  contact  identified  in  . 
table  1  of  this  document  at  least  2 
workdays  before  the  meeting.  You  may 
register  by  e-mail,  fax,  or  telephone. 

If  you  need  special  accommodations 
due  to  a  disability,  please  notify  the 
contact  person  listed  in  table  1  of  this 
document  at  least  7  days  in  advance  of 
the  meeting. 

In  addition,  any  interested  parties 
with  access  to  a  satellite  dish  may  view 
the  downlink  meetings  at  the  following 
coordinates: 

Live  simulcast  in  English  (channel  6.8), 
French  (channel  5.8),  and  Spanish 
(channel  6.2) 

For  the  United  States  (including  Alaska 
and  Hawaii)  and  Canada 

CBand 

Galaxy  9  @  127  degrees  west 

Ch  3  Horizontal 

Downlink  frequency  3740  MHz 
For  South  and  Central  America 

Digital      , 

FAS  9  @  58  west 

Slot  A  Digital  - 

Ch  24  Horizontal 

Downlink  frequency  4160  MHz 

Video  rebroadcasts  will  be  played  at 
several  locations  throughout  the  world. 
Dates,  and  viewing  times  for  the  video 
rebroadcasts  for  Europe,  Asia,  Austrafia, 
New  Zealand  can  be  found  on  FDA's 
bioterrorism  Web  site  (http:// 
wwrw. fda.gov/oc/bioterrorism/ 
bioact.html).  Information  on  additional 
video  rebroadcasts  in  English,  Spanish, 
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and  French  will  also  be  available  at 

http://www.fda.gov/oc/bioterrorisni/ 

bioact.html. 

Transcripts:  Within  3  weeks  of  the 
satellite  downlink  public  meeting, 
written  transcripts  in  English,  French, 
and  Spanish  will  be  available  for 
viewing  at  DMB  (see  ADDRESSES)  and 
posted  on  the  following  Web  sites:  http:/ 
/www.fda.gov/oc/bioterrorism/ 
bioact.html.  A  written  transcript  of  the 
satellite  downlink  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (HFI-35),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16,  Rockville,  MD  20857, 
within  3  weeks  of  the  satellite  downlink 
public  meeting  at  a  cost  of  10  cents  per 
page.  Contact  Lou  Carson  for  a  copy  of 
the  videotaped  meeting.  A  copy  of  the 
video  taped  meeting  may  also  be  viewed 
at  DMB. 

Dated:  January  3.  2003. 
Margaret  M .  Dotzel, 

Assistant  Commissioner  for  Policy. 

[PR  Doc.  03-660  Filed  1-8-03;  4:09  pml 

HLUNG  CODE  4160-01-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 

[FRL-7437-9] 

Outer  Continental  Shelf  Air 
Regulations;  Consistency  Update  for 
Califomia 

agency:  Environmental  Protection 

Agency  ("EPA"). 

ACTION:  Proposed  rule — consistency 

update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA"),  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act,  as  amended  in  1990  ("the 
Act").  The  portion  of  the  OCS  air 
regulations  that  is  being  updated 
pertains  to  the  requirements  for  OCS 
sources  for  which  the  Santa  Barbara 
County  Air  Pollution  Control  District 
(Santa  Barbara  County  APCD),  South 
Coast  Air  Quality  Management  District 
(South  Coast  AQMD)  and  Ventura 
County  Air  Pollution  Control  District 
(Ventiua  County  APCD)  are  the 
designated  COAs.  The  intended  effect  of 
approving  the  OCS  requirements  for  the 
above  Districts  is  to  regulate  emissions 
from  OCS  sources  in  accordance  with 


the  requirements  onshore.  The  changes 
to  the  existing  requirements  discussed 
below  are  proposed  to  be  incorporated 
by  reference  into  the  Code  of  Federal 
Regulations  and  are  listed  in  the 
appendix  to  the  OCS  air  regulations. 
DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
February  12,  2003. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (Air-4),  Attn:  Docket  No.  A-93- 
16  Section  XXVII,  Environmental 
Protection  Agency,  Air  Division,  Region 
9,  75  Hawthorne  St.,  San  Francisco,  CA 
94105. 

DOCKET:  Supporting  information  used  in 
developing  the  rule  and  copies  of  the 
documents  EPA  is  proposing  to 
incorporate  by  reference  are  contained 
in  Docket  No.  A-93-16  Section  XXVII. 
This  docket  is  available  for  public 
inspection  and  copying  Monday — 
Friday  during  regular  business  hours  at 
the  following  locations: 

EPA  Air  Docket  (Air-4),  Attn:  Docket 
No.  A-93-16  Section  XXVII, 
Enviroimiental  Protection  Agency,  Air 
Division,  Region  9,  75  Hawthorne  St., 
San  Francisco,  CA  94105. 

EPA  Air  Docket  (LE-131),  Attn:  Air 
Docket  No.  A-93-16  Section  XXVII, 
Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20460. 

A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Air  Division  (Air- 
4),  U.S.  EPA  Region  9,  75  Hawthorne 
Street,  San  Francisco,  CA  94105,  (415) 
947-4125. 

L  Background  information 

A.  Why  is  EPA  taking  this  action? 

On  September  4,  1992,  EPA 
promulgated  40  CFR  part  55,'  which 
established  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  tihat  for 
such  sources  located  within  25  miles  of 
a  state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  som-ces  were  located 


'  The  reader  may  refer  to  the  Notice  of  Proposed 
Rulemaking.  December  5.  1991  (56  FR  63774),  and 
the  preamble  to  the  final  rule  promulgated 
September  4,  1992  (57  FR  40792)  for  hulher 
background  and  information  on  the  CX^S 
regulations. 


in  the  COA.  Because  the  OCS 
requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  occur  (1)  at 
least  annually;  (2)  upon  receipt  of  a 
Notice  of  Intent  under  §  55.4;  or  (3) 
when  a  state  or  local  agency  submits  a 
rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  proposed  action  is  being  taken  in 
response  to  the  submittal  of  rules  by 
three  local  air  pollution  control 
agencies.  Public  comments  received  in 
writing  within  30  days  of  publication  of 
this  document  will  be  considered  by 
EPA  before  publishing  a  final  rule. 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate,  EPA  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore,  This 
limits  EPA's  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result,  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55,  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SIP. 

II.  EPA's  Evaluation 

A.  What  criteria  were  used  to  evaluate 
rules  submitted  to  update  40  CFR  part 
55? 

In  updating  40  CFR  part  55,  EPA 
reviewed  the  rules  submitted  for 
inclusion  in  part  55  to  ensure  that  they 
are  rationally  related  to  the  attaiiunent 
or  maintenance  of  federal  or  state 
ambient  air  quality  standards  or  part  C 
of  title  I  of  the  Act,  that  they  are  not 
designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensiu'e  they  are 
not  arbitrary  or  capricious.  40  CFR  55.12 
(e).  In  addition,  EPA  has  excluded 
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administrative  or  procedural  rules,^  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attainment  and 
maintenance  of  federal  and  state 
ambient  air  quality  standards. 

B.  What  rule  revisions  were  submitted  to 
update  40  CFR  part  55? 

1.  After  review  of  the  rule  submitted 
by  Santa  Barbara  County  APCD  against 
the  criteria  set  forth  above  and  in  40 
CFR  part  55,  EPA  is  proposing  to  make 
the  following  new  rule  applicable  to 
OCS  sources  for  which  the  Santa 
Barbara  County  APCD  is  designated  as 
the  COA: 


lijle# 


360 


Rule  names 


Emissions  of  Oxide  of 
Nitrogen  from  Large 
Water  Heaters  and 
Small  Boilers 


Adoption 
date 


10/17/02 


2.  After  review  of  the  rules  submitted 
by  South  Coast  AQMD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  make  the 
following  new  rule  applicable  to  OCS 
sources  for  which  the  South  Coast 
AQMD  is  designated  as  the  COA  (note: 
no  requirements  that  are  not  related  to 
the  attainment  and  maintenance  of 
federal  and  state  ambient  air  quality 
standards  will  be  incorporated  to 
regulate  toxics): 


jle# 


1168 


1171 


Rule  names 


Adhesive  and  Sealant 
applications  

Solvent  Cleaning  Oper- 
ations   


Adoption 
date 


07/12/02 
08/02/02 


3.  After  review  of  the  rule  submitted 
by  Ventura  County  APCD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  make  the 
following  rule  correction  for  a  previous 
submitted  rule  applicable  to  OCS  soiu-ce 
for  which  the  Ventura  County  APCD  is 
designated  as  the  COA: 


^le# 

1 

Rule  names 

Adoption 
date 

74.9 

Stationary  Internal 
Combustion  Engines 

11/14/00 

'  Each  COA  which  has  been  delegated  the 
authority  to  implement  and  enforce  part  55.  will 
use  its  administrative  and  procedural  rules  as 
onshore.  However,  in  those  instances  where  EPA 
has  not  delegated  authority  to  implement  and 
enforce  part  55.  EPA  will  use  its  own  administrative 
and  procedural  requirements  to  implement  (he 
substantive  requirements.  40  CFR  55.14  (c)(4). 


m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
Regulator^'  Planning  and  Review. 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
apj)lies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.   , 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  In  the  spirit  of 
Executive  Order  13175,  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments,  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  tribal  officials. 


D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "snbstantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distr^jution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a   - 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

E.  Regulatory  Flexibility  Act,  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et.  seq. 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  for  any 
rule  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  RFA 
applies  only  to  rules  subject  to  notice 
and  comment  rulemaking  requirements 
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unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because 
consistency  updates  do  not  create  any 
new  requirements  but  simply  act  on 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
consistency  update  approval  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 


EPA  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

H.  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  action  under  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection. 
Administrative  practice  and  procedures, 
Air  pollution  control.  Continental  shelf. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter, 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  December  24,  2002 
Jack  P.  Broadbent, 
Acting  Regional  Administrator,  Region  IX. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  proposed  to  be 
amended  as  follows: 

PART  55— [AMENDED] 

1 .  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C.  7401  at  seq.)  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraphs  (e) 
(3)(ii)  (F),(G)  and  (H)  to  read  as  follows: 

§  55.1 4  Requirements  that  apply  to  OCS 
sources  located  within  25  miles  of  States 
seaward  boundaries,  by  State. 

***** 

(e)  *  *  * 
(3)  *  *  * 
(ii)*  *  * 

(F)  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 

(G)  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources. 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 


APPENDIX  TO  PART  55— [AMENDED] 

3.  Appendix  A  to  CFR  part  55  is 
proposed  to  be  amended  by  revising 
paragraph  (b)(6),  (7)  and  (8)  under  the 
heading  "California"  to  read  as  follows: 


Appendix  A  to  40  CFR  Part  55— Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
by  State 

***** 

California 

***** 

(b)  Local  requirements. 

***** 

(6)  The  following  requirements  are 
contained  in  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources: 
Rule  102    Definitions  (Adopted  5/20/99) 
Rule  103    Severability  (Adopted  10/23/78) 
Rule  106    Notice  to  Comply  for  Minor 

Violations  (Adopted  7/15/99) 
Rule  201     Permits  Required  (Adopted  4/17/ 

97) 
Rule  202    Exemptions  to  Rule  201  (Adopted 

4/17/97) 
Rule  203     Transfer  (Adopted  4/17/97) 
Rule  204     Applications  (Adopted  4/17/97) 
Rule  205    Standards  for  Granting 

Applications  (Adopted  4/17/97) 
Rule  206    Conditional  Approval  of 

Authority  To  Construct  or  Permit  To 

Operate  (Adopted  10/15/91) 
Rule  207    Denial  of  Application  (Adopted 

10/23/78) 
Rule  210    Fees  (Adopted  4/17/97) 
Rule  212    Emission  Statements  (Adopted  10/ 

20/92) 
Rule  301     Circumvention  (Adopted  10/23/ 

78) 
Rule  302    Visible  Emissions  (Adopted  10/ 

23/78) 
Rule  304    Particulate  Matter — Northern 

Zone  (Adopted  10/23/78) 
Rule  305    Particulate  Matter 

Concentration — Southern  Zone  (Adopted 

10/23/78) 
Rule  306    Dust  and  Fumes — Northern  Zone 

(Adopted  10/23/78) 
Rule  307    Particulate  Matter  Emission 

Weight  Rate — Southern  Zone  (Adopted 

10/23/78) 
Rule  308    Incinerator  Burning  (Adopted  10/ 

23/78) 
Rule  309    Specific  Contaminants  (Adopted 

10/23/78) 
Rule  310    Odorous  Organic  Sulfides 

(Adopted  10/23/78) 
Rule  311     Sulfur  Content  of  Fuels  (Adopted 

10/23/78) 
Rule  312    Open  Fires  (Adopted  10/2/90) 
Rule  316    Storage  and  Transfer  of  Gasoline 

(Adopted  4/17/97) 
Rule  317    Organic  Solvents  (Adopted  10/23/ 

78) 
Rule  318    Vacuum  Producing  Devices  or 

Systems — Southern  Zone  (Adopted  10/ 
.  23/78) 
Rule  321     Solvent  Cleaning  Operations 

(Adopted  9/18/97) 
Rule  322    Metal  Surface  Coating  Thinner 

and  Reducer  (Adopted  10/23/78) 
Rule  323    Architectural  Coatings  (Adopted 

11/15/01) 
Rule  324    Disposal  and  Evaporation  of 

Solvents  (Adopted  10/23/78) 
Rule  325    Crude  Oil  Production  and 

Separation  (Adopted  7/19/01) 
Rule  326    Storage  of  Reactive  Organic  Liquid 

Compounds  (Adopted  1/18/01) 


Federal  Register /Vol.  68,  No.  8 /Monday,  January  13,  2003  /  Proposed  Rules 


1573 


Rule  327    Organic  Liquid  Cargo  Tank  Vessel 

Loading  (Adopted  12/16/85) 
Rule  328    Continuous  Emission  Monitoring 

(Adopted  10/23/78) 
Rule  330    Surface  Coating  of  Miscellaneous 

Metal  Parts  and  Products  (Adopted  1/20/ 

GO) 
Rule  331    Fugitive  Emissions  Inspection  and 

Maintenance  (Adopted  12/10/91) 
Rule  332    Petroleum  Refinery  Vacuimi 

Producing  Systems,  Wastewater 

Separators  and  Process  Turnarounds 
■  (Adopted  6/11/79) 
Rule  333    Control  of  Emissions  From 

Reciprocating  Internal  Combustion 

Engines  (Adopted  4/17/97) 
Rule  342    Control  of  Oxides  of  Nitrogen 

(NOx)  From  Boilers,  Steam  Generators 

and  Process  Heaters)  (Adopted  4/17/97) 
Rule  343    Petroleum  Storage  Tank  Degassing 

(Adopted  12/14/93) 
Rule  344    Petroleum  Sumps,  Pits,  and  Well 

Cellars  (Adopted  11/10/94) 
Rule  346    Loading  of  Organic  Liquid  Cargo 

Vessels  (Adopted  1/18/01) 
Rule  352    Natural  Gas-Fired  Fan-Type 

Central  Furnaces  and  Residential  Water 

Heaters  (Adopted  9/16/99) 
Rule  353     Adhesives  and  Sealants  (Adopted 

8/19/99) 
Rule  359    Flares  and  Thermal  Oxidizers  (6/ 

28/94) 
Rule  360    Emissions  of  Oxides  of  Nitrogen 

From  Large  Water  Heaters  and  Small 

Boilers  (Adopted  10/17/02) 
Rule  370    Potential  To  Emit — Limitations  for 

Part  70  Sources  (Adopted  6/15/95) 
Rule  505    Breakdown  Conditions  Sections 

A.,B.l,  and  D.  only  (Adopted  10/23/78) 
Rule  603    Emergency  Episode  Plans 

(Adopted  6/15/81) 
Rule  702    General  Conformity  (Adopted  10/ 

20/94) 
Rule  801     New  Source  Review  (Adopted  4/ 

17/97) 
Rule  802    Nonattainment  Review  (Adopted 

4/17/97) 
Rule  803    Prevention  of  Significant 

Deterioration  (Adopted  4/17/97) 
Rule  804     Emission  Offsets  (Adopted  4/17/ 

97) 
Rule  805    Air  Quality  Impact  Analysis  and 

Modeling  (Adopted  4/17/97) 
Rule  808    New  Source  Review  for  Major 

Sources  of  Hazardous  Air  Pollutants 

(Adopted  5/20/99) 
Rule  1301     Part  70  Operating  Permits — 

General  Information  (Adopted  4/17/97) 
Rule  1302     Part  70  Operating  Permits^ 

Permit  Application  (Adopted  11/09/93) 
Rule  1303     Part  70  Operating  Permits- 
Permits  (Adopted  11/09/93) 
Rule  1304     Part  70  Operating  Permits — 

Issuance,  Renewal,  Modification  and 

Reopening  (Adopted  11/09/93) 
Rtde  1305    Part  7aOpefatiDg  Permits— 
I  Enforcement  (Adopted  lt/e^93) 
(17)  The  following  requirements  ore 
contained  in  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources  (Parts  I,  II  and 
Hi): 
Rule  102    Definition  of  Terms  (Adopted  10/ 

19/01) 
RuJe  103    Definition  of  Geographical  Areas 
i   (Adopted  1/9/76) 


Rule  104    Reporting  of  Source  Test  Data  and 

Analyses  (Adopted  1/9/76) 
Rule  108    Alternative  Emission  Control 

Plans  (Adopted  4/6/90) 
Rule  109    Recordkeeping  for  Volatile 

Organic  Compound  Emissions  (Adopted 

8/18/00) 
Rule  112    Definition  of  Minor  Violation  and 

Guidelines  for  Issuane  of  Notice  To 

Comply  (Adopted  11/13/98) 
Rule  118    Emergencies  (Adopted  12/7/95) 
Rule  201    Permit  to  Construct  (Adopted  1/5/ 

90) 
Rule  201.1     Permit  Conditions  in  Federally 

Issued  Permits  to  Construct  (Adopted  1/ 

5/90) 
Rule  202    Temporary  Permit  to  Operate 

(Adopted  5/7/76) 
Rule  203    Permit  to  Operate  (Adopted  1/5/ 

90) 
Rule  204    Permit  Conditions  (Adopted  3/6/ 

92) 
Rule  205    Expiration  of  Permits  to  Construct 

(Adopted  1/5/90) 
Rule  206    Posting  of  Permit  to  Operate 

(Adopted  1/5/90) 
Rule  207     Altering  or  Falsifying  of  Permit 

(Adopted  1/9/76) 
Rule  208    Permit  and  Bum  Authorization  for 

Open  Burning  (12/21/01) 
Rule  209    Transfer  and  Voiding  of  Permits 

(Adopted  1/5/90) 
Rule  210    Applications  and  Regulation  II — 

List  and  Criteria  Identifying  Inforination 

required  of  Applicants  Seeking  a  Permit 

to  Construct  from  the  SCAQMD 

(Adopted  4/10/98) 
Rule  212    Standards  for  Approving  Permits 

(Adopted  12/7/95)  except  (cK3)  and  (e) 
Rule  214    Denial  of  PermiU  (Adopted  1/5/ 

90) 
Rule  217    Provisions  for  Sampling  and 

Testing  Facilities  (Adopted  1/5/90) 
Rule  218    Continuous  Emission  Monitoring 

(Adopted  5/14/99) 
Rule  218.1    Continuous  Emission 

Monitoring  Performance  Specifications 

(Adopted  5/14/99) 
Rule  218.1     Attachment  A — Supplemental 

and  Alternative  CEMS  Performance 

Requirements  (Adopted  5/14/99) 
Rule  219    Equipment  Not  Requiring  a 

Written  Permit  Pursuant  to  Regulation  U 

(Adopted  11/17/00) 
Rule  220    Exemption — Net  Increase  in 

Emissions  (Adopted  8/7/81) 
Rule  221     Plans  (Adopted  1/4/85) 
Rule  301     Permit  Fees  (Adopted  5/11/01) 

except  (e)(7)and  Table  IV 
Rule  304     Equipment,  Materials,  and 

Ambient  Air  Analyses  (Adopted  5/11/01) 
Rule  304.1     Analyses  Fees  (Adopted  5/11/ 

01) 
Rule  305     Fees  for  Acid  Deposition 

(Adopted  10/4/91) 
Rule  306    Plan  Fees  (Adopted  5/11/01) 
Rute^aOS    Fees  for  Regulation  XVI  n&ns 

(Adopted  5/11/01) 
Rule  401     Visible  Emissions  (Adopted  11 /Si' 

01) 
Rule  403     Fugitive  Dost  (Adopted  12/11/98) 
Rule  404    Particulate  Matter— Concentration 

(Adopted  2/7/B6i 
Rule  405     Solid  Particulate  Matter— Weight 

(Adopted  2/7/86) 
Rule  407     Liquid  ancTGaseous  Air 

Contaminants  (Adapted  4/2/82) 


Rule  408    Circumvention  (Adopted  5/7/76) 
Rule  409    Combustion  Contaminants 

(Adopted  8/7/81) 
Rule  429    Start-Up  and  Shutdown 

Provisions  for  Oxides  of  Nitrogen 

(Adopted  12/21/90) 
Rule  430    Breakdown  Provisions,  (a)and 

(e)only  (Adopted  7/12/96) 
Rule  431.1     Sulfur  Content  of  Gaseous  Fuels 

(Adopted  6/12/98) 
Rule  43 1 .2    Sulfur  Content  of  Liquid  Fuels 

(Adopted  9/15/00) 
Rule  431.3     Sulfur  Content  of  Fossil  Fuels 

(Adopted  5/7/76) 
Rule  441     Research  Operations  (Adopted  5/ 

7/76) 
Rule  442    Usage  of  Solvents  (Adopted  12/ 

15/00) 
Rule  444    Open  Burning  (Adopted  12/21/01) 
Rule  463    Organic  Liquid  Storage  (Adopted 

3/11/94) 
Rule  465    Vacuum  Producing  Devices  or 

Systems  (Adopted  8/13/99)  ^ 

Rule  468    Sulfur  Recovery  Units  (Adopted 

10/8/76) 
Rule  473    Disposal  of  Solid  and  Liquid 

Wastes  (Adopted  5/7/76) 
Rule  474    Fuel  Burning  Equipment-Oxides 

of  Nitrogen  (Adopted  12/4/81) 
Rule  475     Electric  Power  Generating 

Equipment  (Adopted  8/7/78) 
Rule  476    Steam  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480    Natural  Gas  Fired  Control  Devices 

(Adopted  10/7/77)  Addendum  to 

Regulation  IV  (Effective  1977) 
Rule  518  ■  Variance  Procedures  for  Title  V 

Facilities  (Adopted  8/11/95) 
Rule  518.1     Permit  Appeal  Procedures  for 

Title  V  Facilities  (Adopted  8/11/95) 
Rule 518.2    Federal  AltemativeOperating 

Conditions  (Adopted  12/21/01) 
Rule  701     Air  Pollution  Emergency 

Contingency  Actions  (Adopted  6/13/97) 
Rule  702    Definitions  (Adopted  7/11/80) 
Rule  708    Plans  (Rescinded  9/8/95) 
Regulation  IX — New  Source  Performance 

Standards  (Adopted  5/11/01) 
Reg.  X  National  Emission  Standards  f(v . 

Hazardious  Air  Pollutants  (NESHAPS) 

(Adopted  5/11/01) 
Rule  1106    Marine  Coatings  Operations 

(Adopted  1/13/95) 
Rule  1107    Coating  of  Metal  Parts  and 

Products  (Adopted  11/9/01) 
Rule  1 109    Emissions  of  Oxides  of  Nitrogen 

for  Boilers  and  Process  Heaters  in 

Petroleum  Refineries  (Adopted  8/5/88) 
Rule  1110    Emissions  from  Stationary 

Internal  Combustion  Engines 

(Demonstration)  (Adopted  11/14/97) 
Rule  1110.1     Emissions  from  Stationary 

Internal  Combustion  Engines  (Adopted 

10/4/85) 
Rule  1110.2    Emissions  from  Gaseous- and 

Liquid  Fueled  Internal  Combustion 

Engines  (A^pted  11/14/97) 
Rfale  II 13    ArcbitectMral  Coatfngs  (Adopted 

7/20/Ot) 
Rule  1116.1     Lightering  Vessel  Operations- 
Sulfur  Content  of  Bunker  Fuel  (Adopted 

10/20/78) 
Rule  1 1 21     Control  of  Nitrogen  Oxides  from 

Residential-Type  Natural  Gas-Fired 

Water  Heaters  (Adopted  1 2/ 1 0/99] 
Rule  1122     Solvent  Degreasers  (Adopted  9/ 

21/01) 
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Rule  1123    Refinery  Process  Turnarounds 

(Adopted  12/7/90) 
Rule  1125    Metal  Containers,  Closure,  and 

Coil  Coating  Operations  (adopted  1/13/ 

95) 
Rule  1132     Further  ConUol  of  VOC 

Emissions  from  High-Emitting  Spray 

Booth  Facililites  (Adopted  1/19/01) 
Rule  1134    Emissions  of  Oxides  of  Nitrogen 

from  Stationary  Gas  Turbines  (Adopted 

8/8/97) 
Rule  1136    Wood  Products  Coatings 

(Adopted  6/14/96) 
Rule  1137    PMlO  Emission  Reductions  from 

Woodworking  Operations  (Adopted  2/ 

01/02) 
Rule  1140    Abrasive  Blasting  (Adopted  8/2/ 

85) 
Rule  1142    Marine  Tank  Vessel  Operations 

(Adopted  7/19/91) 
Rule  1 1 46    Emissions  of  Oxides  of  Nitrogen 

from  Industrial,  Institutional,  and 

Commercial  Boilers,  Steam  Generators, 

and  Process  Heaters  (Adopted  11/17/00) 
Rule  1146.1    Emission  of  Oxides  of  Nitrogen 

from  Small  Industrial,  Institutional,  and 

Commercial  Boilers,  Steam  Generators, 

and  Process  Heaters  (Adopted  5/13/94) 
Rule  1146.2    Emissions  of  Oxides  of 

Nitrogen  from  Large  Water  Heaters  and 

Small  Boilers  (Adopted  1/9/98) 
Rule  1148    Thermally  Enhanced  Oil 

Recovery  Wells  (Adopted  11/5/82) 
Rule  1 149    Storage  Tank  Degassing 

(Adopted  7/14/95) 
Rule  1168    Adhesive  and  Sealant 

Applications  (Adopted  6/07/02) 
Rule  1171     Solvent  Cleaning  Operations 

(Adopted  08/2/02) 
Rule  1 173    Fugitive  Emissions  of  Volatile 

Organic  Compounds  (Adopted  5/13/94) 
Rule  1176    VOC  Emissions  from  Wastewater 

Systems  (Adopted  9/13/96) 
Rule  1 1 78    Further  Reductions  of  VOC 

Emissions  from  Storage  Tanks  at 

Petroleum  Facilities  (Adopted  12/21/01) 
Rule  1301    General  (Adopted  12/7/95) 
Rule  1302    Definitions  (Adopted  10/20/00) 
Rule  1303    Requirements  (Adopted  4/20/01) 
Rule  1304    Exemptions  (Adopted  6/14/96) 
Rule  1306    Emission  Calculations  (Adopted 

10/20/00) 
Rule  1313    Permits  to  Operate  (Adopted  12/ 

7/95) 
Rule  1403    Asbestos  Emissions  from 

Demolition/Renovation  Activities  t, 

(Adopted  4/8/94) 
Rule  1605    Credits  for  the  Voluntary  Repair 

of  On-Road  Vehicles  Identified  Through 

Remote  Sensing  Devices  (Adopted  10/ 
11/96) 
Rule  1610    Old-Vehicle  Scrapping  (Adopted 

2/12/99) 
Rule  1612    Credits  for  Clean  On-Road 

Vehicles  (Adopted  7/10/98) 
Rule  1612.1     Mobile  Source  Credit 

Generation  Pilot  Program  (Adopted  3/16/ 
01) 
Rule  1620    Credits  for  Clean  Off-Road 

Mobile  Equipment  (Adopted  7/10/98) 
Rule  1701    General  (Adopted  8/13/99) 
Rule  1702    Definitions  (Adopted  8/13/99) 
Rule  17^03    PSD  Analysis  (Adopted  10/7/88) 
Rule  1704    Exemptions  (Adopted  8/13/99) 
Rule  1706    Emission  Calculations  (Adopted 
8/13/99) 


Rule  1713    Source  Obligation  (Adopted  10/ 

7/88) 
Regulation  XVII  Appendix  (effective  1977) 
Rule  1901     General  Conformity  (Adopted  9/ 

9/94) 
Rule  2000    General  (Adopted  5/11/01) 
Rule  2001     Applicability  (Adopted  2/14/97) 
Rule  2002    Allocations  for  Oxides  of 

Nitrogen  (NOx)  and  Oxides  of  Sulfur  • 

(SOx)  Emissions  (Adopted  5/11/01) 
Rule  2004    Requirements  (Adopted  5/11/01) 

except  (1) 
Rule  2005    New  Source  Review  for 

RECLAIM  (Adopted  4/20/01)  except  (i) 
Rule  2006    Permits  (Adopted  5/11/01) 
Rule  2007    Trading  Requirements  (Adopted 

5/11/01) 
Rule  2008    Mobile  Source  Credits  (Adopted 

10/15/93) 
Rule  2010    Administrative  Remedies  and 

Sanctions  (Adopted  5/11/01) 
Rule  2011     Requirements  for  Monitoring, 

Reporting,  and  Recordkeeping  for  Oxides 

of  Sulfur  (SOx)  Emissions  (Adopted  5/ 

11/01) 
Appendix  A  Volume  IV — (Protocol  for  oxides 

of  sulfur)  (Adopted  3/10/95) 
Rule  2012    Requirements  for  Monitoring, 

Reporting,  and  Recordkeeping  for  Oxides 

of  Nitrogen  (NOx)  Emissions  (Adopted  5/ 

11/01) 
Appendix  A  Volume  V — (Protocol  for  oxides 

of  nitrogen)  (Adopted  3/10/95) 
Rule  2015    Backstop  Provisions  (Adopted  5/ 

11/11)  except  (b)(1)(G)  and  (b)(3)(B) 
Rule  2020    RECLAIM  Reserve  (Adopted  5/ 

11/01) 
Rule  2100    Registration  of  Portable 

Equipment  (Adopted  7/11/97) 
Rule  2506    Area  Source  Credits  for  NOx  and 

SOx  (Adopted  12/10/99) 
XXX    Title  V  Permits 
Rule  3000    General  (Adopted  11/14/97) 

Applicability  (Adopted  11/14/ 


Rule  3001 

97) 
Rule  3002 

97) 
Rule  3003 
Rule  3004 


Requirements  (Adopted  11/14/ 


Applications  (Adopted  3/16/01) 
Permit  Types  and  Content 
(Adopted  12/12/97) 
Rule  3005    Permit  Revisions  (Adopted  3/16/ 

01) 
Rule  3006    Public  Participation  (Adopted 

11/14/97) 
Rule  3007    Effect  of  Permit  (Adopted  10/8/ 

93) 
Rule  3008    Potential  To  Emit  Limitations  (3/ 

16/01) 
XXXI    Acid  Rain  Permit  Program  (Adopted 

2/10/95) 
(8)  The  following  requirements  are  contained 
in  Ventura  County  Air  Pollution  Control 
District  Requirements  Applicable  to  (DCS 
Sources: 
Rule  2    Definitions  (Adopted  11/10/98) 
Effective  Date  (Adopted  5/23/72) 
Severability  (Adopted  11/21/78) 
Zone  Boundaries  (Adopted  6/14/77) 
Permits  Required  (Adopted  5/14/ 


Rules 
Rule  6 
Rule  7 
Rule  10 
02) 
Rule  11 


Definition  for  Regulation  II 

(Adopted  6/13/95) 
Rule  12    Application  for  Permits  (Adopted 

6/13/95) 
Rule  13    Action  on  Applications  for  an 

Authority  to  Construct  (Adopted  6/13/ 

95) 


Rule  14    Action  on  Applications  for  a  Permit 

to  Operate  (Adopted  6/13/95) 
Rule  15.1     Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  16    BACT  Certification  (Adopted  6/13/ 


95) 
Rule  19 

72) 
Rule  20 

72) 
Rule  23 


Posting  of  Permits  (Adopted  5/23/ 
Transfer  of  Permit  (Adopted  5/23/ 


Exemptions  from  Permits  (Adopted 

7/9/96) 
Rule  24    Source  Recordkeeping,  Reporting, 

and  Emission  Statements  (Adopted  9/15/ 

92) 
Rule  26    New  Source  Review  (Adopted  10/ 

22/91) 
Rule  26.1     New  Source  Review — Definitions 

(Adopted  5/14/02) 
Rule  26.2    New  Source  Review — 

Requirements  (Adopted  5/14/02) 
Rule  26.3    New  Source  Review — Exemptions 

(Adopted  5/14/02) 
Rule  26.6    New  Source  Review — 

Calculations  (Adopted  5/14/02) 
Rule  26.8    New  Source  Review — Permit  To 

Operate  (Adopted  10/22/91) 
Rule  26.10    New  Source  Review— PSD 

(Adopted  1/13/98) 
Rule  26.11    New  Source  Review — ERC 

Evaluation  At  Time  of  Use  (Adopted  5/ 

14/02) 
Rule  28    Revocation  of  Permits  (Adopted  7/ 

18/72) 
Rule  29    Conditions  on  Permits  (Adopted 

10/22/91) 
Rule  30    Permit  Renewal  (Adopted  5/30/89) 
Rule  32    Breakdown  Conditions:  Emergency 

Variances,  A.,  B.I.,  and  D.  only. 

(Adopted  2/20/79) 
Rule  33    Part  70  Permits— General  (Adopted 

10/12/93) 
Rule  33.1     Part  70  Permits — Definitions 

(Adopted  4/10/01) 
Rule  33.2    Part  70  Permits — Application 

Contents  (Adopted  4/10/01) 
Rule  33.3    Part  70  Permits — Permit  Content 

(Adopted  4/10/01) 
Rule  33.4    Part  70  Permits — Operational 

Flexibility  (Adopted  4/10/01) 
Rule  33.5    Part  70  Permits — Time  frames  for 

Applications,  Review  and  Issuance 

(Adopted  10/12/93) 
Rule  33.6    Part  70  Permits— Permit  Term  " 

and  Permit  Reissuance  (Adopted  10/12/ 

^3) 
Rule  33.7    Part  70  Permits— Notification 

(Adopted  4/10/01) 
Rule  33.8    Part  70  Permits— Reopening  of 

Permits  (Adopted  10/12/93) 
Rule  33.9    Part  70  Permits — Compliance 

Provisions  (Adopted  4/10/01) 
Rule  33.10    Part  70  Permits— General  Part  70 

Permits  (Adopted  10/12/93) 
Rule  34    Acid  Deposition  Control  (Adopted 

3/14/95) 
Rule  35    Elective  Emission  Limits  (Adopted 

11/12/96) 
Rule  36    New  Source  Review — Hazardous 

Air  Pollutants  (Adopted  10/6/98) 
Rule  42    Permit  Fees  (Adopted  5/14/02) 
Rule  44    Exemption  Evaluation  Fee 

(Adopted  9/10/96) 
Rule  45    Plan  Fees  (Adopted  6/19/90) 
Rule  47    Source  Test,  Emission  Monitor,  and 

Call-Back  Fees  (Adopted  6/22/99) 
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Rule  45.2    Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  50    Opacity  (Adopted  2/20/79) 
Rule  52    Particulate  Matter-Concentration 

(Adopted  5/23/72) 
Rule  53     Particulate  Matter-Process  Weight 

(Adopted  7/18/72) 
Rule  54     Sulfur  Compounds  (Adopted  6/14/ 

94) 
Rule  56    Open  Fires  (Adopted  3/29/94) 
Rule  57    Combustion  Contaminants-Specific 

(Adopted  6/14/77) 
Rule  60    New  Non-Mobile  Equipment-Sulfur 

Dioxide,  Nitrogen  Oxides,  and 

Particulate  Matter  (Adopted  7/8/72) 
Rule  62.7    Asbestos — Demolition  and 

Renovation  (Adopted  6/16/92) 
Rule  63     Separation  and  Combination  of 

Emissions  (Adopted  11/21/78) 
Rule  64    Sulfur  Content  of  Fuels  (Adopted 

4/13/99) 
Rule  67    Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Rule  68    Carbon  Monoxide  (Adopted  6/14/ 

77) 
Rule  71     Crude  Oil  and  Reactive  Organic 

Compound  Liquids  (Adopted  12/13/94) 
Rule  71.1     Crude  Oil  Production  and 

Separation  (Adopted  6/16/92) 
Rule  71.2     Storage  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/26/89) 
Rule  71.3    Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  6/16/92) 
Rule  71.4     Petroleum  Sumps,  Pits,  Ponds, 

and  Well  Cellars  (Adopted  6/8/93) 
Rule  71.5    Glycol  Dehydrators  (Adopted  12/ 

13/94) 
Rule  72    New  Source  Performance  Standards 

(NSPS)  (Adopted  4/10/01) 
Rule  73     National  Emission  Standards  for 

Hazardous  Air  Pollutants  (NESHAPS 

(Adopted  04/10/01) 
Rule  74     Specific  Source  Standards 

(Adopted  7/6/76) 
Rule  74.1     Abrasive  Blasting  (Adopted  11/ 

12/91) 
Rule  74.2    Architectural  Coatings  (Adopted 

11/13/01) 
Rule  74.6    Surface  Cleaning  and  Degreasing 

(Adopted  1/08/02) 
Rule  74.6.1     Cold  Cleaning  Operations 

(Adopted  7/9/96) 
Rule  74.6.2    Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  7/9/96) 
Rule  74.7     Fugitive  Emissions  of  Reactive 

Organic  Compounds  at  Petroleum 

Refineries  and  Chemical  Plants  (Adopted 

10/10/95) 
Rule  74.8    Refinery  Vacuum  Producing 

Systems,  Waste-water  Separators  and 

Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  11/14/00) 
Rule  74.10    Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Production  and  Processing  Facilities 

(Adopted  3/10/95) 
Rule  74.11     Natural  Gas-Fired  Residential 

Water  Heaters — Control  of  NOx 

(Adopted  4/9/85) 
Rule  74.11.1     Large  Water  Heaters  and  Small 

Boilers  (Adopted  9/14/99) 
Rule  74.12     Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  9/10/96) 
Rule  74.15     Boilers,  Steam  Generators  and 

Process  Heaters  (Adopted  11/8/94) 


Rule  74.15.1     Boilers,  Steam  Generators  and 

Process  Heaters  (Adopted  6/13/00) 
Rule  74.16    Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Rule  74.20    Adhesives  and  Sealants 

(Adopted  1/14/97) 
Rule  74.23    Stationary  Gas  Turbines    ' 

(Adopted  1/08/02) 
Rule  74.24     Marine  Coating  Operations 

(Adopted  9/10/96) 
Rule  74.24.1     Pleasure  Craft  Coating  and 

Commercial  Boatyard  Operations 

(Adopted  1/08/02) 
Rule  74.26    Crude  Oil  Storage  Tank 

Degassing  Operations  (Adopted  11/8/94) 
Rule  74.27    Gasoline  and  ROC  Liquid 

Storage  Tank  Degassing  Operations 

(Adopted  11/8/94) 
Rule  74.28     Asphalt  Roofing  Operations 

(Adopted  5/10/94) 
Rule  74.30    Wood  Products  Coatings 

(Adopted  9/10/96) 
Rule  75     Circumvention  (Adopted  11/27/78) 
Rule  100    Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101    Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102    Source  Tests  (Adopted  1 1  /21  /78) 
Rule  103    Continuous  Monitoring  Systems 

(Adopted  2/9/99) 
Rule  154    Stage  1  Episode  Actions  (Adopted 

9/17/91) 
Rule  155     Stage  2  Episode  Actions  (Adopted 

9/17/91) 
Rule  156    Stage  3  Episode  Actions  (Adopted 
^        9/17/91) 
Rule  158    Source  Abatement  Plans  (Adopted 

9/17/91) 
Rule  159    Traffic  Abatement  Procedures 

(Adopted  9/17/91) 
Rule  220    General  Conformity  (Adopted  5/9/ 

95) 
Rule  230    Notice  to  Comply  (Adopted  11/9/ 

99] 
***** 

[FR  Doc.  03-618  Filed  1-10-03;  8:45  am] 

BILUN6  CODE  6S60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0346;  FRL-7285-5] 

Propanoic  Acid,  and  its  Calcium  and 
Sodium  Salts;  Exemption  from  the 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  propanoic  acid,  and  its  calcium  and 
sodium  salts  when  used  as  either  an 
inert  or  active  ingredient  in  pesticide 
formulations  that  are  applied  to  growing 
crops  or  raw  agricultiu^l  commodites 
(RAC)  before  or  after  harvest,  and  for 
pesticide  formulations  that  are  applied 


to  animals,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA).  This  document  also 
proposes  to  reorganize  the  existing 
tolerance  exemptions  for  propanoic  acid 
and  its  salts. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0346,  must  be 
received  on  or  before  March  14,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Treva  Alston,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8373  and  e-mail  address: 
alston.treva@epa.gov. 

SUPPLEMENTARY  INFORMATK>N: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code  111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufactiuing  (NAICS' code 
311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  irrtended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  imit  could  also 
be  affected.  The  North  American 
'  Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This  ■ 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  nimiber 
OPP-2002-0346.  The  official  public    - 
docket  consists  of  the  docvunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
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other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Infonnation  (CBI) 
or  other  information  whose  disclosiue  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Infonnation  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml  00/Tide;  40/40cfrl  80  OO.html , 
a  beta  site  currently  imder  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  dociiment, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  LB.  EPA 


intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  conunenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  imless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scaimed  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  conunent.  Please 
ensure  that  yoiu-  comments  are 
submitted  within  the  specified  comment 
period.  Conunents  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  OB  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  conunent  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 


in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  selecf'search,"  and  then  key  in 
docket  ID  number  OPP-2002-0346.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
kjiow  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2002-0346.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  conunents  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency 
(7502C).  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC,  20460-0001, 
Attention:  Docket  ID  Ntunber  OPP- 
2002-0346. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Enviroiunental  Protection  Agency,  Rm. 
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119,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.,  Attention: 
Docket  ID  Niunber  OPP-2002-0346. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hoius  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediu-es  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoiur  views  as  clearly  as 
possible. 

2.  Describe  any  assmnptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu-  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  yovu 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 


You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  February 
12,  1997  (62  FR  6228)  (FRL-5583-9), 
EPA  issued  a  notice  under  section  408 
of  the  FFDCA,  21  U.S.C.  346a, 
announcing  the  filing  of  a  pesticide 
petition  (PP  6F4770)  by  Nayfa 
hidustries,  hic,  c/o  1625  K  St.,  N.W., 
Suite  501,  Washington,  D.C.  20006.  The 
petition  requested  that  40  CFR  180  be 
amended  by  establishing  an  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  the  fungicide  propionic  acid, 
also  known  as  propanoic  acid  (CAS  Reg. 
No.  79-09-4)  in  or  on  the  raw 
agricultiu-al  commodities  sugarbeets, 
potatoes,  and  sweet  potatoes.  This 
notice  included  a  summary  of  the 
petition  prepared  by  Nayfa  Industries, 
Inc.,  the  petitioner.  There  were  no 
CMiunents  received  in  response  to  the 
notice  of  filing.  The  Agency  has  not  yet 
issued  a  final  rule  for  this  petition,  and 
has,  in  fact,  determined  to  issue  a 
proposed  rule. 

Tne  Agency  is  now  issuing  this  rule 
as  a  proposal  for  two  reasons:  First,  the 
calcium  and  sodium  salt  forms  of 
propanoic  acid  are  being  added  to  the 
existing  exemptions  from  the 
requirement  of  a  tolerance  of  propanoic 
acid  (40  CFR  180.1023).  Second,  based 
on  a  review  and  evaluation  of  the 
available  data,  the  Agency  believes  that 
a  broader  use  than  what  was  requested 
by  the  petitioner  is  appropriate.  The 
Agency  is  proposing  to  remove  the 
existing  tolerance  exemptions  for 
propionic  acid  and  sodium  propionate 
in  40  CFR  180.1001(c).  These 
exemptions  from  the  requirement  of  a 
tolerance  will  be  covered  by  the 
proposed  revisions  to  40  CFR  180.1023. 
No  uses  would  be  lost  as  a  result  of 
these  actions.  Since  the  1997 
publication  of  the  Notice  of  Filing,  the 
Agency  has  completed  the  Tolerance 
Reassessment  process  for  propanoic 
acid.  Based  on  the  results  of  that 
reassessment,  EPA  on  its  own  initiative, 
imder  section  408(e)  of  the  FFDCA,  21 
U.S.C.  346a,  is  proposing  to  establish  an 
unlimited  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  propanoic  acid  (CAS  Reg.  No.  79-09- 
4);  propanoic  acid,  calcium  salt  (CAS 
Reg.  No.  4075-81-4);  and  propanoic 
acid,  sodium  salt  (CAS  Reg.  No.  187- 
40-6),  when  used  as  either  an  active  or 
inert  ingredient  in  pesticide 
formulations  that  are  applied  to  growing 
crops  or  raw  agricultiu^  commodities 
and  in  pesticide  formulations  that  are 
applied  to  animals. 

"The  data  used  by  the  Agency  to  make 
the  safety  determination  for  propanoic 


acid  included  data  that  was  generated 
using  the  sodium  and  calcium  salts  of 
propanoic  acid.  Often,  when  conducting 
animal  tests  using  an  acid,  such  as 
propanoic  acid,  as  the  test  substance, 
the  acid  must  be  neutralized  (converted 
to  a  salt  -  in  this  case  the  calcium  and 
sodium  salt)  to  conduct  the  tests. 
Therefore,  the  Agency  is  proposing  that 
these  two  salts  of  propanoic  acid  also  be 
included  in  the  tolerance  exemption 
expression. 

Section  408(b){2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an 
exemptionfrom  the  requirement  of  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  of  the 
FFDCA  defines  "safe"  to  mean  that 
"there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposvue  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  £md  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  

Section  408(b)(2)(C)  of  the  FFDCA 
requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  an  exemption 
from  the  requirement  of  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  ..." 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  the  establishment  of  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  propanoic  acid 
and  its  calcium  and  sodium  salts.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
exemption  from  the  requfrement  of  a 
tolerance  follows. 

in.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
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toxic  effects  caused  by  propanoic  acid 
and  its  calcium  and  sodium  salts  are 
discussed  in  this  luiit. 

Propanoic  acid  is  a  three  carbon  acid 
with  a  molecular  formula  of 
CH3CH2CC)OH.  It  is  considered  to  be  a 
medium  strong  acid.  It  occurs  naturally 
in  animal  and  dairy  products  such  as 
butter  and  cheese.  Propanoic  acid  and 
the  salts  of  propanoic  acid  are  direct 
food  additives,  (discussed  in  unit  III. 7.) 
The  toxicological  database  for  propanoic 
acid  was  determined  to  be  adequate  for 
reregistration  eligibility  at  the  time  that 
the  Reregistration  Eligibility  Document 
(RED)  was  completed  in  September 
1991.  A  comprehensive  search  of  the 
open  literature  from  1991  forward  and 
a  search  for  in-house  toxicological  data 
failed  to  reveal  any  new  information  on 
propanoic  acid  which  would  change  the 
toxicological  findings  in  the  RED. 
Therefore,  the  toxicological  findings/ 
data  from  the  Propionic  Acid  RED 
(which  also  addresses  the  calcium  and 
sodiimi  salts]  are  applicable  to  this 
current  evaluation. 

1.  Acute  toxicity.  Technical  propanoic 
acid  is  of  moderate  to  low  acute  toxcity 
via  the  oral,  dermal,  and  inhalation 
routes  of  exposiu-e  (toxicity  category  of 
III),  and  is  not  a  skin  sensitizer. 
However,  propanoic  acid  is  acutely 
toxic  in  eye  and  dermal  irritation  tests 
(toxicity  category  I). 

2.  Subchronic  toxicity.  No  subchronic 
toxicity  data  are  available  on  propanoic 
acid  itself;  however,  data  on  calcium 
and  sodium  propionate  are  used  to 
assess  subchronic  toxicity.  Rats  fed 
calciimi  or  sodium  propionate  at  one 
percent  of  the  diet  (equivalent  to  750 
milligrams/kilogram/  day  (mg/kg/day) 
of  propanoic  acid)  for  four  weeks 
followed  by  3%  (equivalent  to  1,200 
mg/kg/day  of  propanoic  acid)  for  three 
weeks  showed  no  changes  in  weight 
gain  compared  to  the  the  controls.  Rats 
fed  5%  propanoic  acid  in  the  diet 
(approximately  5,000  mg/kg  body 
weight)  for  110  days  developed  lesions 
of  the  forestomach. 

Propanoic  acid  was  given  in  the  feed 
to  dogs  at  220,  735,  or  2,066  rag/kg/day 
for  90  days.  The  high  dose  dogs  showed 
reduced  food  consumption,  increased 
incidence  of  epithelial  hyperplasia  in 
the  esophagus,  and  increased  nitrite  in 
the  urine.  These  effects  were  no  longer 
present  in  dogs  held  for  a  six  week 
recovery  period.  In  a  limited  90-day  dog 
study  with  calcium  propionate  (2,523 
mg/kg/day)  the  dogs  showed  vomiting 
and  diarrhea. 

3.  Chronic  toxicity.  Tvyenty  male  rats 
per  group  were  fed  four  percent 
propanoic  acid  in  the  diet  for  2  years. 
The  highest  dose  animals  had 
hyperplasia  and  hyperplastic  ulcers  in 


the  forestomach.  Rats  fed  bread 
containing  sodium  propionate  (4,000 
mg/kg/day)  for  a  year  showed  no 
adverse  effects,  nor  did  rats  fed  a  similar 
diet  for  32  weeks,  other  than  an  initial 
depression  of  growth. 

4  Developmental  toxicity.  No  maternal 
or  fetal  effects  were  seen  upon  feeding 
calcium  propionate  to  pregnant  animals 
at  rates  up  to  300  mg/kg/day  for 
hamsters  and  rabbits. 

5.  Mutagenicity 

Propanoic  acid  gave  negative  results 
in  mutagencity  assays  in  five  strains  of 
S.  Typhimurium,  and  one  strain  of  S. 
Cerevisiae,  with  and  without  activation. 

Additional  data  on  calcium  and 
sodium  propionate  indicated  that  both 
tested  negative  for  mutagenicity  in  S. 
Typhimurium,  and  S.  Cerevisiae. 

6.  Metabolism  Propanoic  acid  is 
produced  in  large  quantities  in 
nuninants  (dairy  cows),  thus  accoiuiting 
for  its  presence  in  butter  and  dairy 
products.  In  humans,  propanoic  acid  is 
one  of  the  metabolic  products  from  the 
breakdown  of  ^several  amino  acids. 
Propanoic  acid  is  formed  as  the  body 
oxidizes  longer  chain  odd-niunbered 
fatty  acids  or  the  side  chain  of 
cholesterol.  It  is  a  normal  intermediary 
metabolite  in  the  body  that  is  utilized  by 
most  organs  and  tissues,  and  can  be 
metabolized  to  glucose,  carbohydrates, 
amino  acids,  and  lipids. 

If  directly  ingested,  propanoic  acid  is 
rapidly  absorbed  from  the  mammalian 
gastrointestinal  tract,  and  thus  enters  a 
known  metabolic  pathway. 

7.  FDA  uses.  The  Food  and  Drug 
Administration  (FDA)  has  approved 
various  uses  of  propanoic  acid,  and  its 
calcium  and  sodium  salts.  Under  21 
CFR  178.1010,  propanoic  acid  can  be 
used  in  food  contact  surface  sanitizing 
solutions  when  the  ready-for-use  end- 
use  concentration  does  not  exceed  297 
ppm.  The  calcium  salt  of  propanoic  acid 
is  affirmed  Generally  Recognized  As 
Safe  (GRAS)  under  21  CFR  184.1221.  It 
is  used  as  a  mold  inibitor  in  bread.  The 
sodium  salt  of  propanoic  acid  is 
affirmed  GRAS  under  21  CFR  184.1784. 
It  is  used  as  a  mold  inhibitor  in  cakes 
and  unleavened  goods  and  as  a 
chemical  preservative  in  animal  drugs 
and  feeds.  Propanoic  acid  is  affirmed 
GRAS  under  21  CFR  184.1081.  It  is  an 
antimicrobial  agent  and  a  flavoring 
agent. 

8.  Findings  of  the  United  Nations 
Food  and  Agriculture  Organization/ 
World  Health  Organization  (FAO/WHO) 
Expert  Committee  on  Food  Additives. 
Propanoic  acid  has  been  examined  at 
several  meetings  of  the  FAO/WHO  Joint 
Expert  Committee  on  Food  Additives 
(JECFA).  The  Seventeenth  Report 
contained  the  following  information: 


"In  human  plasma  propionic  acid 
represents  0%  to  4%  of  the  total  fatty 
acid  and  is  a  by-product  of  normal 
intermediate  metabolism.  Absorbed 
propionate  is  removed  by  the  liver, 
kidneys,  heart,  muscle  and  adipose 
tissue.  The  liver  can  deal  with  4.5  g  free 
acid  or  5.8  g  sodium  propionate  per 
hour." 

In  1973,  the  Committee  determined 
that  "propionate  is  a  normal 
intermediary  metabolite,  and  a  normal 
constituent  of  foods."  Based  on  an 
understanding  of  this  metabolic 
information,  the  Committee  also 
determined  that  it  was  not  necessary  to 
specify  an  estimate  of  acceptable  daily 
intake  (ADI)  in  man.  It  was  specified  as 
"unlimited."  This  finding  was  reviewed 
in  1997:  The  1973  ADI  was  maintained. 

9.  Conclusions  on  the  Toxicity  of 
Propanoic  Acid  and  its  Calcium  and 
Sodium  Salts.  Propanoic  acid 
demonstrates  an  acute  toxicity  profile 
that  is  consistent  with  that  of  an  acid: 
it  is  highly  acutely  toxic  for  eye  and 
dermal  irritation,  i.e.,  it  is  corrosive  to 
the  eyes  and  skin.  These  effects  are  most 
appropriately  addressed  through  the  use 
of  protective  equipment  and  labeling, 
not  through  establishment  of  tolerance 
exemptions. 

The  JECFA  monograph  deemed 
propanoic  to  be  of  such  low  concern 
that  the  acceptable  daily  intake  is  "not 
specified."  A  consideration  in  this 
decision  was  the  understanding  that 
"propionate  is  a  normal  intermediary 
metabolite,  and  a  normal  constituent  of 
foods."  Propanoic  acid  and  its  calciiun 
and  sodium  salts  are  FDA  affirmed 
GRAS  direct  food  additives. 

When  considering  the  oral  exposure 
pathway,  the  most  relevant  in 
establishing  a  tolerance  exemption, 
propanoic  acid  and  its  calciiun  and 
sodium  salts  have  low  toxic  potential. 
There  are  no  concerns  for  mutagencity, 
carcinogenicity,  or  developmental  or 
reproductive  concerns.  Propanoic  acid 
is  a  normal  component  of  metabolism  in 
the  human  body.  The  hiunan  body  has 
a  known  pathway  to  metabolize 
propanoic  acid.  No  additional  data  are 
necessary  to  assess  the  toxicity  of  these 
chemicals. 

IV.  Aggregate  Assessment 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposiues  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 
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For  propanoic  acid  and  its  calcium 
and  sodium  salts  a  qualitative 
assessment  for  all  pathways  of  human 
exposure  (food,  drinking  water,  and 
residential]  is  appropriate  given  their 
low  toxic  potential  for  the  oral  route  of 
exposure,  that  humans  of  all  ages  are 
highly  exposed  to  propanoic  acid  from 
natural  sources,  and  the  human  body 
has  a  known  pathway  for  metabolizing 
propanoic  acid. 

V.Cumulative  Effects 

Section  408  (b)(2){D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  considers  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  chemical's 
residues  and  other  substances  that  have 
a  common  mechanism  of  toxicity." 
Propanoic  acid  and  its  calcium  and 
sodium  salts  are  lower  toxicity 
chemicals.  EPA  does  not  have,  at  this 
time,  available  data  to  determine 
whether  propanoic  acid  and  its  calciimi 
and  sodium  salts  have  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  these 
pesticide  chemicals  in  a  cumulative  risk 
assessment. 

VI.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

Based  on  the  available  data,  the  lower 
toxicity  of  propanoic  acid  and  its 
calcium  and  sodium  salts,  and 
considering  the  FDA  affirmed  GRAS 
uses  and  the  JEFCA  finding  of  the 
unlimited  ADI,  EPA  concludes  that 
propanoic  acid  and  its  calcium  cuid 
sodium  salts  do  not  pose  a  dietary  risk 
under  reasonably  foreseeable 
circumstances.  Accordingly,  EPA  finds 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  propanoic 
acid  and  its  calcium  and  sodium  salts. 
For  propanoic  acid  and  its  calcium  and 
sodium  salts,  due  to  the  expected  low 
oral  toxicity,  a  safety  factor  analysis  has 
not  been  used  to  assess  the  risk.  For  the 
same  reasons  and  especially,  considering 
the  available  developinental  toxicity 
information,  the  additional  tenfold 
safety  factor  for  the  protection  of  infants 
and  children  is  unnecessary. 

VII.  Other  Considerations 

1.  Endocrine  disruptors.  FQPA 
requires  EPA  to  develop  a  screening 
program  to  determine  whether  certain 
substances,  including  all  pesticide 
chemicals  (both  inert  and  active 
ingredients),  may  have  an  effect  in 
humans  that  is  similar  to  an  effect 
produced  by  a  natiirally  occurring 


estrogen,  or  such  other  endocrine  effect. 
EPA  has  been  working  with  interested 
stakeholders  to  develop  a  screening  and 
testing  program  as  well  as  a  priority 
setting  scheme.  As  the  Agency  proceeds 
with  implementation  of  diis  program, 
further  testing  of  products  containing 
propanoic  acid  and  its  calcium  and 
sodium  salts  for  endocrine  effects  may 
be  required. 

2.  Analytical  enforcement 
methodology  An  analytical  method  is 
not  required  for  enforcement  purposes 
since  the'  Agency  is  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation. 

3.  Existing  exemptions  Several 
tolerance  exemptions  for  the  residues  of 
propionic  acid,  have  been  established  in 
40  CFR  180.1023.  Under  40  CFR 
180.1023(a)  propionic  acid  or  a  mixture 
of  methylene  bispropionate  and 
oxy(bismethylene)  bisproprionate  is 
exempted  from  the  requirement  of  a 
tolerance  when  used  as  a  fungicide  on 
22  commodities.  In  addition  exemptions 
from  the  requirement  of  tolerances  from 
residues  of  propionic  acid  (see  40  CFR 
180.1023(b))  have  been  established  in  or 
on  meat  and  meat  byproducts  of  cattle, 
sheep,  hogs,  goats,  horses,  and  poultry, 
milk,  and  eggs  when  applied  as  a 
bactericide/fungicide  to  livestock 
drinking  water,  poultry  litter,  and 
storage  areas  for  silage  and  grain.  The 
two  above  exemptions  are  only  being 
modified  for  the  nomenclature  change 
from  propionic  to  propanoic  acid. 

The  current  exemption  under  40  CFR 
180.1023(c)  will  be  replaced  by  a  new 
tolerance  exemption  which  covers  the 
existing  exemptions  under  (c),  but  is 
broader  and  will  also  include  the 
calciiun  and  sodium  salts  of  propanoic 
acid. 

Exemptions  from  the  requirement  of  a 
tolerance  have  been  established  in  40 
CFR  180.1001(c)  for  sodium  propionate 
with  a  use  as  a  preservative  and  for 
propionic  acid  with  a  use  as  a  catalyst 
in  the  pesticide  formulation.  These 
exemptions  are  now  duplicative  and 
will  be  removed. 

D.  International  Residue  Limits 

The  Agency  is  not  aware  of  any 
country  requiring  a  tolerance  for 
propanoic  acid  and  its  calcium  and 
sodiimi  salts  nor  have  any  CODEX 
Maximum  Residue  Levels  (MRLS)  been 
established  for  any  food  crops  at  this 
time. 

Vm.  Conclusion 

Based  on  the  information  in  the 
record,  sununarized  in  this  preamble, 
EPA  concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  aggregate 


exposure  to  residues  of  propanoic  acid, 
calcium  propionate,  and  sodium 
propionate.  Accordingly,  EPA  finds  that 
exempting  propanoic  acid;  propanoic 
acid,  calcium  salt;  and  propanoic  acid, 
sodium  salt  from  the  requirement  of  a 
tolerance  will  be  safe.  With  the 
establishment  of  this  tolerance 
exemption  in  40  CFRl80.1023(c),  the 
existing  tolerance  exemptions  for  inert 
ingredients  in  40  CFR  180.1001(c)  are 
duplicative  and  can  be  removed. 

K.  Regulatory  Assessment 
Requirements 

This  proposed  rule  establishes  a 
consolidated  and  expanded  exemption 
from  the  requirement  for  a  tolerance 
under  section  408(d)  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51 735. 
October  4,  1993).  Because  this  proposed 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  proposed  rule 
is  not  subject  to  Executive  Order  13211. 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  proposed  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  The 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  conmient  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
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number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
organizations.  After  considering  the 
economic  impacts  of  today's  proposed 
rule  on  small  entities,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Establishing 
an  exemption  from  the  requirement  of  a 
pesticide  tolerance  (or,  expanding  and 
consolidating  a  tolerance  exemption,  as 
is  proposed  today),  is  in  effect,  the 
removal  of  a  regulatory  restriction  on 
pesticide  residues  in  food  and  thus  such 
an  action  will  not  have  any  negative 
economic  impact  on  any  entities, 
including  small  entities.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism(64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications. ""Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and  ' 

responsibilities  among  the  various 
levels  of  government."  This  proposed 
rule  directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this 
proposed  rule  does  not  have  any  "tribal 
implications"  as  described  in  Executive 
Order  13175,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (65  FR  67249,  November 
6,  2000).  Executive  Order  13175, 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  tribal  officials  in  the 
development  of  regulatory  policies  that 
have  tribal  implications."  "Policies  that 
have  tribal  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 


the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
proposed  rule  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  proposed  rule. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  2,  2003. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
chapter  I  be  amended  as  follows: 

PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

PART  180.1001  [Amended] 

2.  Section  180.1001  is  amended  in 
paragraph  (c)  by  removing  from  the 
table,  the  entries  for  "propionic  acid" 
and  "sodium  propionate." 

3.  Section  180.1023  is  amended  in 
paragraph  (a)  and  (b)  by  revising  the 
term  "propionic  acid"  to  read 
"propanoic  acid;"  and  by  revising 
paragraph  (c)  to  read  as  follows: 


§  180.1023    Propanoic  acid  and  its  sodium 
and  calcium  salts;  exemptions  from  the 
requirement  of  a  tolerance. 

***** 

(c)  Residues  of  propanoic  acid  (CAS 
Reg.  No.  7^-09-4),  propanoic  acid, 
calciiun  saU  (CAS.  Reg.  No.  4075-81-4), 
and  propanoic  acid,  sodium  salt  (CAS 
Reg.  No.  137-40-6)  are  exempted  from 
the  requirement  of  a  tolerance  when 
used  as  either  an  active  or  inert 
ingredient  in  accordance  with  good 
agricultural  practice  in  pesticide 
formulations  applied  to  growing  crops, 
to  raw  agricultural  commodities  after 
harvest,  and  to  animals. 
(FR  Doc.  03-615  Filed  1-10-03;  8:45  am] 
BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7436-6] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Wildcat  Landfill  Superfund  Site  from 

the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  III  is  issuing  a 
notice  of  intent  to  delete  the  Wildcat 
Landfill  Superfund  Site  (Site),  located 
in  Kent  County,  near  Dover,  Delaware, 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comments  on  this 
notice  of  intent.  The  NPL,  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  is 
found  at  Appendix  B  of  40  CFR  part 
300,  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  EPA.  with  the 
concurrence  of  the  State  of  Delaware, 
through  the  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control,  has  determined  that 
responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required  under 
CERCLA  and,  therefore,  no  further 
response  action  pursuant  to  CERCLA  is 
appropriate.  However,  this  deletion 
does  not  preclude  future  actions  under 
CERCLA. 

In  the  "Rules  and  Regulations" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  direct  final  notice  of 
deletion  of  the  Wildcat  Landfill 
Superfund  Site  without  prior  notice  of 


Federal  Register/ Vol.  68,  No.  8/Monday,  January  13,  2003 / Proposed  Rules 


1581 


intent  to  delete  because  EPA  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comment.  EPA 
has  explained  its  reasons  for  this 
deletion  in  the  direct  final  notice  of 
deletion.  If  EPA  receives  no  adverse 
comment(s)  on  this  notice  of  intent  to 
delete  or  on  the  direct  final  notice  of 
deletion,  EPA  will  not  take  further 
action  on  this  notice  of  intent  to  delete. 
If  EPA  receives  adverse  comment(s), 
EPA  will  withdraw  the  direct  final 
notice  of  deletion  and  it  will  not  take 
effect.  EPA  will,  as  appropriate,  address 
all  public  comments  in  a  subsequent 
final  deletion  notice  based  on  this 
notice  of  intent  to  delete.  EPA  will  not 
institute  a  second  conunent  period  on 
this  notice  of  intent  to  delete.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time.  For  additional 
information,  see  the  direct  final  notice 
of  deletion  which  is  located  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 

DATES:  Comments  concerning  this  Site 
must  be  received  by  February  12,  2003. 
ADDRESSES:  Written  conunents  should 
be  addressed  to:  Mr.  Hilary  M. 
Thornton,  Remedial  Project  Manager, 
U.S.  EPA  Region  III  {3HS23),  1650  Arch 
Street,  Philadelphia,  PA  19103-2029, 
(215) 814-3323. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hilary  M.  Thornton,  Remedial  Project 
Manager,  U.S.  EPA  Region  ID  (3HS23), 
1650  Arch  Street,  Philadelphia,  PA 
19103-2029.  (215)  814-3323  or  1-600- 
553-2509. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  notice  of  deletion  which  is  located 
in  the  "Rules  and  Regulations"  section 
of  this  Federal  Register. 

Information  Repositories:  Repositories 
have  been  established  to  provide 
detailed  information  concerning  this 
decision  at  the  following  addresses:  U.S. 
EPA  Region  III,  Regional  Center  for 
Environmental  Information  (RCEI),  1650 
Arch  Street  (2nd  Floor),  Philadelphia, 
PA  19103-2029,  (215)  814-5254, 
Monday  through  Friday,  8  a.m.  to  5 
p.m.;  and  in  Delaware  at  the  Delaware 
Department  of  Natural  Resoiuces  and 
Environmental  Control,  Site 
Investigation  and  Restoration  Branch, 
381  Lukens  Drive.  Hew  Castk,  DE 
1»72©,  (302)  395-2600,  Monday  tlttough 
Friday.  8  asa.  t©  4^p.m. 

L»tof  Si^iectft  m  40^FR1^Bt-30»^ 

Environmental  protection.  Air 
pollution- control.  Chemicals,  Hazardous 
waste.  Hazardous  substances, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 


requirements.  Superfund.  Water    • 
pollution  control.  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Dated:  December  20,  2002. 
Donald  S.  Welsh, 

Regional  Administrator,  U.S.  EPA  Region  III. 
[FR  Doc.  03-514  Filed  1-10-03;  8:45  am] 

BtLUNG  CODE  6560-SO-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-D-7550] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
conunents  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
commimities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Grimm,  Acting  Chief, 
Hazard  Study  Branch,  Federal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472. 
(202)  646-:M«t,  (» (email} 
mike^.gFimm@fem€t.^v. 

srvpisaeujiatr  tufOPMKttOH:  The 

Federal  Emergency'  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  Sectioa  11 0  of  the 


Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4104.  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  commimity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Administrator,  Federal  Insurance 
and  Mitigation  Administration,  certifies 
that  this  proposed  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  commimity  eligibility  in  the 
NFIP.  As  a  result,  a  regulatory  flexibility 
analysis  has  not  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
impficati«i»  under  Executive  Order 
'  126X7.  Federalism,  dat«d  October  2S, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 
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List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  flood  insurance,  reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 


PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  &7 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  e?  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 


1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Source  of  flooding 


Location 


#Oepth  in  feet  above 

ground.  'Elevation  in 

feet  (NGVD) 

•Elevation  in  feet 

(NAVD) 


Existing 


Modi- 
fled 


Communities  affected 


MISSISSIPPI 
Rankin  County  (Unincorporated  Areas) 


Eutacutachee  Creek 

Approximately  250  feet  from  the  confluence  of 
Pelahatchie  Creek. 

None 

•333 

Rankin  County  (Unincorporated  Areas) 

Approximately  760  feet  upstream  of  International 

Paper  Road. 
At  ttie  confluence  with  Eutacutachee  Creek    

None 

•387 

Piit;)r(itaphpp  Crppk  Trib- 

None 

•360 

Rankin  County  (Unincorporated  Areas) 

utary  1. 

•    ■4       \9  W^^      ^>^^l    PI  ■\bV^^I    i^^^^       W»  HI  w       ^^^m  1*"*^^  V  ***^*'  W^^^^       ^^  ■  ^^^^"  » 

Approximately  7,070  feet  upstream  of  the  con- 

None 

•383 

, 

fluence  with  Eutacutachee  Creek. 

Eutarutachee  Creek  Trib- 

At  the  confluence  with  Eutacutachee  Creek 

None 

•372 

Rankin  County  (Unincorporated  Areas) 

li.UIC2wUlu\«l  IC^    \^l^^l\      I  111,/ 

Utary  2. 

Approximately  4,763  feet  upstream  of  ttie  con- 

None 

•380 

« 

fluence  with  Eutacutachee  Creek. 

Eutar:ijtachee  Creek  Trib- 

At  ttie  confluence  with  Eutacutachee  Creek 

None 

•360 

Rankin  County  (Unincorporated  Areas) 

Utary  3. 

#^  ^\      ti  1^^      \^^Jw  w  9  1  \m^^  •  t^/x^       T  w  ■  *■  f      ^^  %^  \%^^^%^  m^**,*i  »  x^  ^^      ^^  ■  %^«^«  » 

Approximately  0.7  mile  upstream  of  Rankin  Road 

None 

•387 

Eiitarijtarhpe  Creek  Trib- 

At  the  confluence  with  Eutacutactiee  Creek     

None 

•355 

Rankin  County  (Unincorporated  Areas) 

wUioV/Uia\ji  t^^\^    ^^iccn     1  11*/ 

utary  4. 

#^  ^1      %%  f  X^      \^X^I    ■  ■  ■  ^^^^1  IX^^^       »»!*•■       ^^  W%%tfC^^4ril  %%^U%^^  ^^^%^       ^^  ■  *^»^1  » 

Approximately  100  feet  upstream  of  Gulde-Shiloh 

Road. 
At  the  confluence  with  Prairie  Branch  Canal 

None 

•390 

Prairie  Branch  Tributary 
1. 

•280 

•279 

Town  of  Flowood 

Approximately  800  feet  upstream  of  U.S.  Highway 

475. 
At  Peart  River  Valley  Water  Supply  District  cor- 

None 

•284 

Pelafiatchie  Bay 

None 

•307 

Rankin  County  (Unincorporated  Areas) 

Unnamed  Tributary. 

porate  limits. 

Approximately  510  feet  upstream  of  Peart  River 

None 

•307 

Valley  Water  Supply  District  corporate  limits. 

1 

Pearl  River  Tributary  2  ... 

At  upstream  side  of  Old  U.S.  Higfiway  49 

•271 

•270 

City  of  Richland 

Approximately  0.4  mile  upstream  of  Old  U.S.  High- 
way 49. 
Approximately  175  feet  downstream  of  Interstate 

•271 

•270 

Woodmn  Creek  

None 

•337 

City  of  Brandon,  City  of  Peart 

Route  20. 

Approximately  125  feet  upstream  of  Mississippi 

None 

•360 

Salvage  Road. 

Terrapin  Skin  Creek  

Approximately  0.5  mile  downstream  of  North  Deer 
Ridge. 

•372 

•371 

Rankin  County  (Unincorporated  Areas), 
City  of  Brandon 

Approximately  0.7  mile  upstream  of  North  Deer 

None 

•395 

Rkjge. 

Hog  Creek 

Approximately  650  feet  upstream  of  State  Route 

475. 
Approximately  200  feet  upstream  of  State  High- 

•283 

•282 

Town  of  Flowood 

•284 

•285 

way  468. 

Rk:hland  Creek 

Approximately  1.4  miles  upstream  of  State  High- 
way 471 . 

•343 

•344 

Rankin  County  (Unincorporated  Areas), 
City  of  Brandon 

Approximately  1.1  miles  upstream  of  U.S.  High- 
way 80. 
Just  upstream  of  State  Route  43 

None 

•373 

s 

Pelafiatchie  Creek  Tribu- 

•35? 

•351 

Town  of  Pelahatchie 

tary  1. 

Approximately  375  feet  upstream  of  Ragan  Road 

None 

•370 

Peart  River  Tributary  3  ... 

Approximately   3,000   feet   downstream   of   U.S. 
Highway  25. 

•283 

•?«? 

Town  of  Flowood 

Approximately  1 50  feet  upstream  of  Howood  Drive 

•283 

•282 

Rankin  County  (Unincorporated  Areas) 

Maps  available  for  inspectk>n  at  the  Rankin  County  BuiMing,  21 1  East  Government,  Brandon,  Mississippi. 

Send  comments  to  Mr.  Ken  Martin,  President  of  the  Rankin  County  Board  of  Supervisors,  21 1  East  Govemment,  Brandon,  Mississippi  39042. 
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Source  of  flooding 


Location 


#Oeptti  in  feet  atx>ve 

ground  'Elevation  in 

feet  (NGVD) 

•Elevation  in  feet 

(NAVD) 


Existing 


Modi- 
fied 


Communities  affected 


City  of  Brandon 

Maps  available  for  inspection  at  the  Brandon  City  Hall,  201  Nortfi  College  Street,  Brandon,  Mississippi. 

Send  comments  to  The  Honorable  Truitt  M.  Grubbs,  Mayor  of  the  City  of  Brandon,  P.O.  Box  1539,  Brandon,  Mississippi  39043.- 

Town  of  Flowood 
Maps  available  for  inspection  at  the  Flowood  Town  Hall,  2101  Airport  Road,  Flowood,  Mississippi. 
Send  comments  to  The  Honorable  Gary  Rhoads,  Mayor  of  the  Town  of  Flowood,  P.O.  Box  320069,  Flowood,  Mississippi  39232. 

I  '  City  of  Pearl 

Maps  available  for  inspection  at  the  Pearl  City  Hall,  2420  Old  Brandon  Road,  Pearf,  Mississippi. 

Send  comments  to  The  Honorable  Jimmy  Foster,  Mayor  of  the  City  of  Pearl,  P.O.  Box  5948,  Pearl,  Mississippi  39288-5948. 

I  Town  of  Pelahatchie 

Maps  available  for  inspection  at  ttie  Pelahatchie  City  Halt,  705  Second  Street,  Pelahatchie,  Mississippi. 
Send  comments  to  The  Honorable  Knox  Ross,  Jr.,  Mayor  of  the  Town  of  Pelahatchie,  P.O.  Box  229,  Pelahatchie,  Mississippi  39145. 

II  City  of  Richland 

Maps  available  for  inspection  at  the  Richland  City  Hall,  380  Scartxjrough  Street,  Richland,  Mississippi. 

Send  comments  to  The  Honorable  Shirley  Hall,  Mayor  of  the  City  of  Richland,  P.O.  Box  180609,  Richland,  Mississippi  39218. 


NORTH  CAROUNA 
Scotland  County  (Unincorporated  Areas) 


Beaverdam  Creek 


Big  Branch 


Big  Muddy  Creek 
Bridge  Creek 


Crawford  Branch 
Crooked  Creek  .. 


Gum  Swamp  Creek 


Gum  Swamp  Creek  Trib- 
utary. 

Joes  Creek  


Joes  Creek  Tributary 

II 

Jordan  Creek 


Juniper  Creek  

Juniper  Creek  Tributary  1 
Leith  Creek 


Leith  Creek  Tributary  1  ... 


At  the  confluence  with  Juniper  Creek 

Approximately   1.5  miles  upstream  of  Nashville 

Church  Road. 
At  the  confluence  with  Bridge  Creek  

Approximately  0.5  mile  upstream  of  Interstate  .74  .. 

At  the  confluence  with  the  Lumber  River  

At  the  County  boundary , 

At  the  confluence  with  Leith  Creek 


Approximately   1,640   feet   upstream   of  Andrew 
;  Jackson  Highway/Interstate  74 — Business. 

At  the  confluence  with  Gum  Swamp  Creek 

Approximately   1.3   miles  upstream   of  Crawford 

Lake  Road.     . 
Approximately  700  feet  downstream  of  the  State 

boundary. 
Approximately  100  feet  downstream  of  County 

Line  Road. 
At  Pea  Bridge  Road  

Approximately  0.5  mile  upstream  of  Sneads  Grove 

Road. 
At  the  confluence  with  Rk:hmond  Mill  Lake/Gum 

Swamp  Creek. 
Approximately  0.7  mile  upstream  of  Gillis  Road  .... 

At  the  confluence  with  Gum  Swamp  Creek 

Approximately    1,000   feet   downstream   of   CSX 

Transportation. 

At  the  confluence  with  Joes  Creek  

Approximately  100  feet  downstream  of  Scotland 

County  Line  Road. 

At  the  confluence  with  Juniper  Creek 

Approximately  950  feet  downstream  of  Timmons 

Road. 

At  the  confluence  with  Stioe  Heel  Creek 

Approximately   1.8   miles   upstream   oi   Nashville 

Church  Road. 

At  the  confluence  with  Juniper  Creek 

Approximately  750  feet  upstream  of  Lee  Lane  

At  the  County  boundary 


Approximately  1,500  feet  upstream  of  Old  Wire 

Road.  , 
At  the  confkjence  with  Leith  Creek 


None 
None 

•246 
•263 

None 

•155 

None 
None 
None 
None 

•214 
•266 
•311 
•146 

None 

•229 

None 
None 

•242 
•271 

None 

•225 

None 

•243 

None 

•149 

None 

•329 

None 

•210 

None 
None 
None 

•223 
•178 
•258 

None 
None 

•219 
•261 

None 
None 

•192 
•300 

None 
None 

•179 
•259 

None 
None 
None 

•180 
•221 
•136 

None 

•248 

None 

•137 

Scotland  County  (Unincorporated  Areas) 


City   of    Laurinburg,    Scotland    County 
(Unincorporated  Areas) 

Scotland  County  (Unincorporated  Areas) 

City   of    Laurinburg,    Scotland    County 
(Unincorporated  Areas) 


Scotland  County  (Unincorporated  Areas) 


Scotland  County  (Unincorporated  Areas) 


City    of    Laurinburg,    Sostland    County 
(Unincorporated  Areas) 


Scotland  County  (Unincorporated  Areas) 
Scotland  County  (Unincorporated  Areas) 
-Scotland  County  (Unincorporated  Areas) 
Scotland  County  (Unincorporated  Areas) 
Scotland  County  (Unincorporated  Areas) 

Scotland  County  (Unincorporated  Areas) 

Town  of  East  Laurinburg,  City  of 
Laurinburg,  Scotland  County  (Unincor- 
porated Areas) 

Scotland  County  (Unincorporated  Areas) 
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Source  of  flooding 

Location 

f 

#Depth  in  feet  above 

ground.  "Elevation  in 

feet  (NGVD) 

•Elevation  in  feet 

(NAVD) 

Communities  affected 

Existing 

Modi- 
fied 

* 

Leitfi  Creek  Tributary  2  ... 
Little  Creek    

Approximately  50  feet  downstream  of  Pea  Bridge 

Road. 
At  the  confluence  with  Leith  Creek      

None 

None 
None 

•180 

None 

None 
None 

None 

None 

None 
None 

None 

None 

None 
None 

None 

None 
None 

None 

None 
None 

None 
None 

None 

None 
None 
None 

•157 

•  175 
•189 

•186 

•233 

•197 
•256 

•227 

•264 

•213 
•331 

•223 

•257 

•180 
•215 

•205 

•268 

•  164 

•268 

•144 
•169 

•302 
•319 

•210 

•225 
•153 
•178 

Scotland  County  (Unincorporated  Areas) 

Approximately  325  feet  downstream  of  Andrew 

Jackson  Highway/Interstate  74 — Business. 
At  the  confluence  with  Leith  Creek 

City    of    Laurinburg,    Scotland    County 

Little  Juniper  Creek  

Little  Juniper  Creek  Trib- 
utary. 

Little  Shoe  Heel  Creek 

Approximately  125  feet  downstream  of  Aberdeen 

Road/Interstate  501-15. 
At  the  confluence  with  Junioer  Creek 

(Unincorporated  Areas) 
Scotland  County  (Unincorporated  Areas) 

Approximately   280   feet   upstream   of  Aberdeen 

Road/lnterstates  01-15. 
At  the  confluence  with  Little  Juniper  Creek 

Scotland  County  (Unincorporated  Areas) 

Approximately!  0.7    mile    upstream   of   Aljerdeen 

Road/Interstate  501-15. 
At  the  confluence  with  Shoe  Heel  Creek 

Scotland  County  (Unincorporated  Areas) 

Little  Shoe  Heel  Creek 
Tributary. 

Lower  Beaverdam  Creek 

Approximately  1.7  miles  upstream  of  North  Turn- 
pike Road. 
At  the  confluence  with  Little  Shoe  Heel  Creek 

Approximately    150    feet    downstream    of    Arch 

McLean  Road. 
At  the  confluence  with  Gum  Swamo  Creek 

Scotland  County  (Unincorporated  Areas) 
Scotland  County  (Unincorporated  Areas) 

Lumber  River 

Approximately  1,900  feet  upstream  of  Old  Wire 

Road. 
Approximately    3.0    miles    upstream    of    McGirts 

Bridge  Road. 
At  the  County  boundary  

Scotland        County        (Unincorporated 
Areas),  Town  of  Wagram 

Shoe  Heel  Creek 

Approximately  700  feet  downstream  of  Old  Maxton 

Road. 
Approximately  1.6  miles  upstream  of  Jane  Shaw 

Road. 
At  the  confluence  with  Leith  Creek 

Scotland  County  (Unincorporated  Areas) 

Steer  Branch 

Scotland  County  (Unincorporated  Areas) 

Towers  Fork 

Approximately  50  feet  downstream  of  CSX  Trans- 
portation. 
At  the  confluence  with  Big  Muddy  Creek  

Scotland  County  (Unincorporated  Areas) 

Upper  Beaverdam  Creek 
Water  Creek 

Approximately   1.3   miles  upstream   of  the  con- 
fluence with  Big  Muddy  Creek. 

At  the  confluence  with  Richmond  Mill  Lake/Gum 
Swamp  Creek. 

Approximately  800  feet  upstream  of  Marston  Road 

At  the  confluence  with  Gum  Swamp  Creek 

Scotland  County  (Unincorporated  Areas) 
Scotland  County  (Unincorporated  Areas) 

Approximately  1.4  miles  upstream  of  Fox  Cross- 
ings. 

Scotland  County  (Unincorporated  Areas) 

Maps  available  for  inspection  at  the  Scotland  County  Governmental  Annexation  Building,  231  East  Cronly  Street,  Laurinburg,  North  Carolina. 
Send  comments  to  Mr.  Scott  T.  Sauer,  Scotland  County  Manager,  P.O.  Box  489,  Laurinburg,  NC  28353. 

Town  of  East  Laurinburg 
Maps  available  for  inspection  at  the  East  Laurinburg  Municipal  Building,  28  Fourth  Street,  Laurinburg,  North  Carolina. 

Send  comments  to  The  Honorable  Douglas  R.  Miller,  Mayor  of  the  Town  of  East  Laurinburg,  P.O.  Box  1106,  11  Third  Street,  East  Laurinburg, 
North  Carolina  28353. 

City  of  Laurinburg 
Maps  available  for  inspection  at  the  Laurinburg  City  Hall,  305  West  Church  Street,  Laurinburg,  North  Carolina. 
Send  comments  to  The  Honorable  Ann  B.  Slaughter,  Mayor  of  the  City  of  Laurinburg,  P.O.  Box  249,  Laurinburg,  North  Carolina  28352. 

Town  of  Wagram 
Maps  available  for  inspection  at  the  Wagram  Town  Offices,  24341  Riverton  Road,  Wagram,  North  Carolina. 
Send  comments  to  The  Honorable  Milton  W.  Famier,  Mayor  of  the  Town  of  Wagram,  P.O.  Box  118,  Wagram,  North  Carolina  28396. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 
Dated:  December  31,  2002. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 
Mitigation  Administration. 

(FR  Doc.  03-610  Filed  1-10-03;  8:45  ami 

BILUNG  CODE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-O-7548] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUIMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community-are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Grimm,  Acting  Chief, 


Hazard  Study  Branch,  Federal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 
(202)  646-3461 ,  or  (email) 
inike.grimin@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insu^^ce  premium  rates  for  new 
buildmgs  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Administrator,  Federal  Insurance 
and  Mitigation  Administration,  certifies 
that  this  proposed  rule  is  exempt  irom 
the  requirements  of  the  Regulatory 


Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  As  a  result,  a  regulatory  flexibility 
analysis  has  not  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  sigmficant 
regulatory  action  imder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  flood  insurance,  reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows:      -^ 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Massachusetts 


City/town/county 


Chelmsford  (Town), 
Middlesex  Coun- 
ty- 


Source  of  flooding 


River  Meadow  Brook 


Putnam  Brook 


Location 


Downstream  coiporate  limit 


Approximately  20  feet  upstream  of  Mill 

Road. 
At  confluence  with  River  Meadow  Brook 
Approximately  560  feet  above  donfluence 

with  River  Meadow  Brook. 


#Depth  in  feet  atx)ve 

ground. 

•Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing 


•103 


•115 

•111 
•111 


Modified 


•105 


•117. 

•112 
•112 
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State 


City/town/county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground. 

•Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing 


Modified 


Mips  available  for  inspection  at  the  Chelmsford  Town  Office,  50  Billerica  Road,  Chelmsford,  Massachusetts. 

Send  comments  to  Mr.  William  Daiton,  Chainnan  of  the  Town  of  Chelmsford  Board  of  Selectmen,  50  Billerica  Road,  Chelnnsford,  Massachu- 
setts 01824-2777. 


Mississippi  

Monticello  (Town), 
Lawrence  County. 

Runnels  Creek 

At  confluence  with  Peari  River 

None 
None 
None 

*192 

Runnefs  Creek  Tributary 

Just   downstream   of   Thomas    E.    Jolly 

Drive. 
At  confluence  with  Runnels  Creek  

•205 
*201 

» 

A. 
Runnels  Creek  Tributary 

Q 

Approximately    1,125   feet    upstream   of 

Graham  Road. 
At  confluence  with  Tributary  A  

None 
None 

*204 
•202 

• 

Runnels  Creek  Tributary 
C. 

Just  downstream  of  State  Route  27 

At  confluence  with  Tributary  B  

None 
None 

•214 
•206 

Just   downstream   of   Thomas   E.   Jolly 
Drive. 

None 

•212 

Maps  available  for  inspection  at  the  Monticello  Town  Hall,  202  Jefferson  Street,  Montk;ello,  Mississippi. 

Send  comments  to  The  Honorable  Dave  Nk:hols,  III,  Mayor  of  the  Town  of  Montk:elk>,  P.O.  Box  822,  Monticello,  Mississippi  39654. 


Pennsylvania  

College  (Town- 
ship), Centre 
County. 

Cedar  Run  

Approximately  60  feet  downstream  of  the 
confluence  with  Spring  Creek. 

At  upstream  corporate  limits 

None 
None 

*1,036 

•1.078 

Maps  available  for  inspection  at  the  College  Township  Municipal  Building,  1481  East  College  Avenue,  State  College,  Pennsylvania. 
Send  comments  to  Mr.  Adam  Brumbaugh,  College  Township  Manager,  1481  East  College  Avenue,  State  College,  Pennsylvania  16801. 


Pennsylvania 


Harris  (Township), 
.  Centre  County. 


Cedar  Run 


Approximately  2,680  feet  downstream  of 

the  railroad. 
Approximately  125  feet  upstream  of  Rock  None 

Hill  Road. 

At  the  confluence  with  Cedar  Run  None 

Approximately  21 7  feet  upstream  of  Rock  None 

Hill  Road. 
At  the  corporate  limits,  coincident  with  *1,054 

Mary  Elizabeth  Street. 
Maps  available  for  inspection  at  the  Hanis  Township  Municipal  Office,  224  East  Main  Street,  Boalsburg,  Pennsylvania. 

Send  comments  to  Mr.  Joseph  Chesworth,  Chairperson  of  the  Township  of  Harris,  P.O.  Box  20,  Boalsburg,  Pennsylvania  16827. 


Mackey's  Run 


Spring  Creek 


None 


•1,078 

•1.114 

•1,105 
•1.108 

•1.056 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 
Dated:  December  31,  2002. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insumnce  and 
Mitigation  Administration. 
[FR  Doc.  03-609  Filed  1-10-03;  8:45  am) 

B«LUNG  CODE  671»-04-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3215;  MB  Docket  No.  02-365;  RM- 
10451] 

Radio  Broadcasting  Services;  Laramie, 
WY  and  Timnath,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUIMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Lareunie  Mountain 
Broadcasting,  L.L.C.,  licensee  of  Station 
KIMX,  Laramie,  Wyoming,  requesting 
the  reallotment  of  Channel  288C2  to 
Timnath,  Colorado,  as  that  community's 
first  local  aural  transmission  service, 
and  modification  of  its  authorization 
accordingly.  The  petitioner's 
modification  proposal  complies  with 
the  provisions  of  Section  1.420(i)  of  the 
Commission's  Rules  and  therefore,  we 
will  not  accept  competing  expressions 
of  interest  in  the  use  of  Channel  288C2 
at  Timnath,  Colorado.  Coordinates  used 
for  this  proposal  are  40—44-31  ML  and 
105-14—15  WL,  representing  a  restricted 
transmitter  site  located  31.9  kilometers 
(19.8  miles)  northwest  of  Timnath, 
Colorado.  This  proposal  is  located  • 
within  the  protected  areas  of  the  Table 
Mountain  Radio  Receiving  Zone, 


Boulder  County,  Colorado,  and  will 
require  compliance  with  Section 
73.1030(b)  of  the  Commission's  Rules. 
DATES:  Comments  must  be  filed  on  or 
before  January  30,  2003,  and  reply 
comments  on  or  before  February  14, 
2003. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  coimsel,  as  follows:  A.  Wray 
Fitch,  III,  Esq.,  Gammon  &  Grange,  P.C, 
8280  Greensboro  Drive,  7th  Floor, 
McLean,  VA  22102-3807. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Media  Bureau,  (202)  418- 

2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 

Proposed  Rule  Making,  MB  Docket  No. 
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02-365,  adopted  December  6,  2002,  and 
released  December  9,  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  horn's  in  the  FCC's 
Reference  Information  Center  at  Portals 
II,  445  Twelfth  Street,  SW.,  Room  CY- 
A257,  Washington.  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Qualtex  International, 
Portals  n.  445  12th  Street,  SW.,  Room 
CY-B402,  Washington.  DC  20554, 
telephone  (202)  863-2893,  facsimile 
202-863-2898,  or  via  e-mail 
qualtexint@aol.com.. 

The  provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiul  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

On  February  12,  2001.  the 
authorization  for  Station  KIMX.  Chaimel 
288C3  at  Laramie.  Wyoming,  was 
amended  by  a  one-step  application  to 
specify  Chaimel  288C2. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Timnath,  Channel  288C2. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  removing  Channel  288C3  at  Laramie. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bttteau. 

IFR  Doc.  03-533  Filed  1-10-03;  8:45  am] 

BttXING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3567;  MB  Docket  No.  02-388;  RM- 
10624] 

Television  Broadcasting  Services; 
Sterling  and  Fort  Morgan,  Colorado 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  notice  of  proposed  rule 
making  requests  comments  on  a  petition 
for  rulemaidng  filed  by  Channel  20  TV 
Company  ("Petitioner"),  licensee  of 
Station  KUPN(TV),  NTSC  Channel  3, 
and  permittee  of  Digital  Channel  23, 
Sterling,  Colorado.  Petitioner  proposes 
to  change  Station  KUPN(TV)'s 
community  of  license  from  Sterling  to 
Fort  Morgan,  Colorado.  The  coordinates 
for  Petitioner's  proposed  new  location 
are:  39-56-18  NL  and  103-52-06  WL. 

Petitioner's  reallotment  proposal 
complies  with  the  provisions  of  section 
1.420(i)  of  the  Commission's  rules,  and 
therefore,  the  Commission  will  not 
accept  competing  expressions  of  interest 
in  the  use  of  NTSC  Channel  3  and 
Digital  Channel  23  at  Fort  Morgan, 
Colorado,  or  require  the  Petitioner  to 
demonstrate  the  availability  of 
additional  equivalent  class  chaiuiels  for 
use  by  other  parties. 
DATES:  Comments  must  be  filed  on  or 
before  February  14,  2003,  and  reply 
comments  on  or  before  March  3,  2003. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Room  TW-A325, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
Petitioner's  counsel,  as  follows:  Edward 
W.  Himuners,  Jr.,  Esq.,  Holly  Rachel 
Smith,  Esq.,  Holland  &  Knight  LLP; 
2099  Pennsylvania  Ave.,  NW.,  Suite 
100;  Washington,  DC  20006-6801. 
FOR  FURTHER  INFORMATKM  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  notice  of 
proposed  rule  making,  MB  Docket  No. 
02-388,  adopted  December  20,  2002. 
and  released  December  24,  2002.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diiring  regular  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  n.  445  12th  Street,  SW.,  CY- 
A257,  Washington,  DC  20554.  This 
dociunent  may  also  be  purchased  from 
the  Commission's  duplicating 
contractors,  Qualex  International, 


Portals  n,  445  12th  Street.  SW..  Room 
CY-B402,  Washington,  DC  20554, 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail 
qualexint@aol.coin. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  notice  of  proposed 
rule  making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  conunents,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Television  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Conunission  proposes  to  amend  47  CFR 
part  7S  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  and 
336. 

§73.606    [Amended] 

2.  Section  73.606(b).  the  Table  of  TV 
Allotments  under  Colorado,  is  amended 
by  removing  Channel  3  at  Sterling,  and 
by  adding  Fort  Morgan,  Channel  3. 

3.  Section  73.622(b),  the  Table  of  DTV 
Allotments  under  Colorado,  is  amended 
by  adding  Fort  Morgan,  Channel  23. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-664  Filed  1-10-03;  8:45  am) 

BHJJNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

PJ).  010703A] 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 
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SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  3-day  Council  meeting  on 
January  28,  29.  and  30,  2003,  to  consider 
actions  affecting  New  England  fisheries 
in  the  U.S.  exclusive  economic  zone 
(EEZ). 

DATES:  The  meeting  will  be  held  on 
Tuesday,  Wednesday,  and  Thursday 
January  28,  29,  and  30,  2003.  The 
meeting  will  begin  at  9:00  a.m.  on 
Tuesday  and  8:30  a.m.  on  Wednesday 
and  Thursday. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Marriott  Courtyard,  1000  Market 
Street,  Portsmouth,  NH  03801; 
telephone  (603)  436-2121.  Requests  for 
special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council,  50  Water  Street, 
Mill  2,  Newburyport.  MA  01950; 
telephone  (978)  465-0492. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council, 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Tuesday,  January  28,  2003 

Following  introductions,  there  will  be 
a  public  review  workshop  held  to 
discuss  the  results  of  the  36th  Northeast 
Regional  Stock  Assessment  Workshop 
(SAW).  Species  to  be  reviewed  include 
yeUowtail  flounder,  winter  flounder, 
northern  shrimp,  and  striped  bass.  At 
the  conclusion  of  the  SAW  presentation, 
the  Transboundary  Management 
Guidance  Committee  will  brief  the 
Council  on  its  December  17-18,  2002, 
meeting  on  the  U.S./Canada  Resource 
Sharing  Agreement  discussions.  The 
Groimdfish  Committee  will  report 
following  a  lunch  break.  Items  to  be 
covered  include  review  of  the  time  line 
for  development  of  Amendment  1 3  to 
the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP),  including  a 
discussion  of  analytic  and  peer  review 
requirements  necessary  to  complete  the 
amendment;  implications  of  considering 
different  rebuilding  periods,  alternatives 
that  should  be  analyzed  under  different 
rebuilding  time  periods,  and  possible 
elimination  of  alternatives  from  further 
consideration;  development  of  a 
recommendation  to  NOAA  Fisheries  for 


implementation  of  a  DAS  leasing 
program  to  be  implemented  prior  to  the 
adoption  of  Amendment  13  and 
preliminary  discussion  of  measures  to 
implement  the  U.S./Canada  Resource 
Sharing  Agreement.  The  Council  also 
has  scheduled  a  scoping  meeting  for 
Amendment  2  to  the  Spiny  Dogfish  FMP 
on  Tuesday  January  28  at  7  p.m. 

Wednesday,  January  29,  2003 

The  Scallop  Committee  will  review 
and  seek  approval  of  the  E)ra|l 
Supplemental  Environmental  Impact 
Statement  (SEIS)  for  Amendment  10  to 
the  Atlantic  Sea  Scallop  FMP.  Issues  to 
be  considered  include:  an  area  rotation 
system  and  access  to  the  Georges  Bank 
groundfish  closed  areas;  measures  to 
minimize  habitat  and  bycatch  impacts; 
changes  to  the  framework  adjustment 
process,  as  well  as  day-at-sea 
adjustments  and  other  changes  to  the 
plan  as  required.  Interim  measures  to 
access  the  Georges  Bank  areas  and 
closed  areas  elsewhere  in  2004  also  will 
be  included.  Following  approval  of  this 
document,  the  Coiuicil  will  schedule  a 
series  of  public  hearings  to  seek  public 
comments  on  the  draft  Amendment  10 
alternatives  and  the  associated  SEIS. 

Thursday,  January  30,  2003 

The  meeting  will  reconvene  with 
reports  on  recent  activities  from  the 
Coimcil  Chairman  and  Executive 
Director,  the  NMFS  Regional 
Administrator,  Northeast  Fisheries 
Science  Center  and  Mid- Atlantic 
Fishery  Management  Coimcil  liaisons, 
NOAA  General  Coiuisel  and 
representatives  of  the  U.S.  Coast  Guard, 
NMFS  Enforcement  and  the  Atlantic 
States  Marine  Fisheries  Commission. 
This  will  be  followed  by  a  brief  public 
comment  period  during  which  any 
member  of  the  public  may  bring  forward 
items  relevant  to  Council  business  but 
not  otherwise  listed  on  the  agenda  for 
this  meeting.  The  NOAA  Fisheries 
Regional  Administrator  will  then 
conduct  a  formal  consultation  with  the 
Council  on  the  American  Lobster  FMP, 
providing  members  with  an  opportunity 
to  comment  on  regulations,  both 
proposed  and  futiu-e,  developed  by  the 
Atlantic  States  Marine  Fisheries 


Commission.  The  Whiting  Committee 
will  ask  for  approval  of  final  action  on 
Framework  Adjustment  38  to  the 
Northeast  Multispecies  FMP  (whiting, 
red  hake,  and  offshore  hake).  Measures 
include  the  establishment  of  an 
exempted  grate  raised  footrope  trawl 
fishery  in  the  inshore  Gulf  of  Maine, 
with  specifications  for  a  season,  fishing 
area,  mesh  size,  gear  restrictions, 
whiting  possession  limits,  and  other 
incidental  catch  limits.  The  Council  also 
will  consider  a  new  control  date  to 
determine  future  participation  in  the 
small  mesh  multispecies  fishery.  Before 
adjourning  for  the  day,  the  Council  is 
expected  to  approve  final  Northeast 
Skate  Complex  FMP  submission 
dociunents,  including  a  description  of 
management  measures,  draft 
regulations,  and  a  simunary  of  impacts. 
The  FMP  includes  permit  and  reporting 
requirements;  prohibitions  on  the 
possession  of  barndoor  skate,  thorny 
skate,  and  smooth  skate  in  the  Gulf  of 
Maine  and  a  possession  limit  for  the 
skate  wing  fishery. 

Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  that  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  January  7,  2003. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-635  Filed  1-10-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  02-122-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACHON:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoxmces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
National  Poultry  Improvement  Plan. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  March  14, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-122-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-122-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-122-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Nornial  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 


holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  bttp:// 
www.aphis.  usda.gov/ppd/md/ 
webrepor.html. 

FOR  FURTHER  INFORMATtON  CONTACT:  For 
information  regarding  the  National 
Poultry  Improvement  Plan,  contact  Mr. 
Andrew  Rhorer,  Senior  Coordinator, 
National  Poultry  Improvement  Plan,  VS, 
APHIS,  1498  Klondike  Road,  Suite  200, 
Conyers,  GA  30094-5104;  (770)  922- 
3496.  For  copies  of  more  detailed 
information  on  the  information 
collection,  contact  Mrs.  Celeste  Sickles, 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 
SUPPLEMENTARY  INFORMATION: 

Title:  National  Poultry  Improvement 
Plan. 

OMB  Number:  0579-0007. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  of 
the  U.S.  Department  of  Agriculture  is 
responsible  for,  among  other  things, 
administering  the  National  Poultry 
Improvement  Plan  (NPIP),  the  primary 
purpose  of  which  is  to  protect  the  health 
of  the  U.S.  poultry  population.  NPIP  is 
a  voluntary  Federal-State  cooperative 
program  for  the  improvement  of  poultry 
breeding  flocks  and  products  through 
disease  control  techniques. 

Administering  the  NPIP  requires  us  to 
engage  in  a  number  of  information 
collection  activities,  which  are 
described  below.  We  are  asking  the 
Office  of  Management  and  Budget 
(OMB)  to  approve  the  continued  use  of 
these  information  collection  activities, 
which  are  critical  to  our  ability  to 
prevent  the  spread  of  contagious  poultry 
diseases  within  the  United  States. 

Flock  Selecting  and  Testing  Report  (VS 
Form  9-2) 

This  form  is  used  by  authorized 
agents  and  State  inspectors  when 
breeding  flocks  are  selected  and  tested. 
The  form  provides  space  for  the  number 
of  birds  tested  and  the  results  of  the  test. 
This  form  also  identifies  a  given  flock  as 
to  owner,  hatchery  affiliation,  stock, 
type,  purpose,  classification,  and  most 


importantly,  flock  location.  Since  most 
of  the  flocks  are  supply  flocks  for  the 
same  hatchery,  it  is  extremely  important 
to  know  the  location  of  the  flock.  The 
information  on  this  form  is  of  critical 
importance  when  an  investigation  must 
be  conducted  to  determine  the  source  of 
a  hatchery-disseminated  or  egg- 
transmitted  disease. 

Report  of  Sales  of  Hatching  Eggs, 
Chicks,  and  Poults  (VS  Form  9-3) 

NPIP  participants  use  this  form  to 
record  any  interstate  sales  of  their 
hatching  eggs,  chicks,  and  poults.  This     ' 
document  is  used  by  both  APHIS  and 
the  receiving  State  to  monitor  the 
movements  of  these  items.  This  form 
also  serves  as  a  vital  investigative  aid 
when  APHIS  is  attempting  to  track 
down  the  source  of  a  poultry  disease. 
These  records  must  be  maintained  by 
producers  for  3  years. 

Summary  of  Breeding  Flock 
Participation  (VS  Form  9-4) 

This  report  form,  which  is  completed 
by  State  animal  health  authorities, 
contains  a  sununary  of  blood  testing 
work  and  of  flock  jiarticipation  by 
classes  and  breeding  status.  It  is 
distributed  to  Official  State  Agencies 
from  our  offices  at  the  end  of  the  testing 
year  in  June  and  must  be  returned  to  us 
in  July.  With  this  information,  we  can 
publish  our  Tables  on  Hatchery  and 
Flock  Participation,  which  serve  as  an 
important  tool  in  monitoring  the  health 
status  of  participating  flocks. 

Report  of  NPIP  Hatchery  Participation 
or  Change  (VS  Form  9-5) 

This  form  is  completed  by  the  Official 
State  Agency  to  record  an  NPIP 
participant's  decision  to  withdraw  from 
the  program,  or  to  record  a  producer's 
decision  to  join  the  program.  This 
document  is  also  used  to  record  a 
change  in  disease  program 
classification.  This  form  allows  us  to 
effectively  monitor  participation  in  the 
NPIP,  and  to  maintain  an  up-to-date  list 
of  program  participants,  their  addresses, 
and  other  important  information 
concerning  their  poultry  operations. 

Investigation  of  Salmonella  and 
Arizona  Isolations  (VS  Form  9-7) 

If  a  multi-State  disease  outbreak 
occurs,  the  NPIP  will  conduct  an 
investigation  and  share  the  resulting 
information  with  all  the  States  involved. 
VS  form  9-7  is  one  of  the  tools  used  to 
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complete  this  investigation;  it  provides 
the  investigating  State  agency  with  a 
uniform  method  of  compiling  and 
analyzing  information  that  can 
subsequently  be  used  to  study  trends, 
economic  importance,  and  other 
matters.  This  form  is  arranged  in 
sections  so  that  the  disease 
investigations  can  be  completed  in 
stages  by  different  inspectors, 
depending  upon  the  location  of  the 
flock,  hatchery,  and  breeding  flock.  The 
inspector  obtains  some  of  the  needed 
information  by  interviewing  the 
appropriate  poultry  producers.  When 
several  States  are  involved  in  a 
pullorum-typhoid  infection,  the 
completed  form  will  be  sent  to  each  of 
the  States  involved  so  that  all  of  them 
will  be  aware  of  the  investigation's 
outcome. 

Sentinel  Birds  Banded  for  Identification 
Prior  to  Flock  Vaccination 

When  a  Federally  licensed 
Salmonella  enteritidis  bacterin  is  used 
to  vaccinate  a  flock,  350  birds  must 
remain  imvaccinated  so  that  they  can  be 
used  to  conduct  the  necessary 
serological  tests  for  Salmonella 
pulhrum  and  Salmonella  gallinanim. 
These  test  birds  must  be  banded  so  that 
they  can  be  recognized  as  sentinel  birds. 
A  report  is  submitted  aimually  to 
APHIS,  from  the  various  States,  with 
information  from  their  participants  and 
data  required  by  the  various  disease 
control  programs  of  the  NPIP. 

Request  for  Salmonella  Serot)rping  (VS 
Form  10-3) 

This  is  a  National  Veterinary  Services 
Laboratory  (NVSL)  form  that  must  be 
completed  by  State  or  APHIS  personnel 
who  are  submitting  samples  for 
salmonella  serotyping.  If  samples  were 
sent  to  NVSL  without  this  form,  lab 


personnel  would  have  no  way  of 
identif>'ing  any  given  sample  as  to  the 
flock  from  which  it  came,  or  even  the 
disease  for  which  the  sample  is  to  be 
tested. 

Printing  and  Mailing  Computerized 
Printouts 

These  printouts  are  constructed  by 
hatchery  operators  who  ship  large 
numbers  of  small  chick  orders  all  across 
the  United  States.  These  computerized 
lists  contain  all  the  information  found 
on  a  VS  form  9-3,  but  reduce  the 
paperwork  load  substantially  because 
they  are  computer  generated.  These 
printouts  are  sent  every  month  to  those 
States  that  request  them.  The  States  use 
these  printouts  to  monitor  the  number 
of  small  chicks  they  are  receiving. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  biu-den  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  average  0.4742  hours  per 
response. 

Respondents:  Flock  owners,  breeders, 
hatchery  operators,  and  State  veterinary 
medical  officers. 

Estimated  Number  of  Respondents: 
9,000.' 

Estimated  Number  of  Responses  per 
Respondent:  8.8562. 

Estimated  Annual  Number  of 
Responses:  79,706. 

Estimated  Total  Annual  Burden  on 
Respondents:  37,797  hours.  (Due  to 
averaging,  the  total  aimual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  7th  day  of 
January,  2003. 

Peter  pemandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-574  Filed  1-10-03;  8:45  ani] 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 

ACTION:  To  give  all  interested  parties  an 
opportimity  to  comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  November  23,  2002-December  19,  2002 


Firm  Name 


Amak  River  Legacy,  Inc 

Waytec  Electronics  Corporation  

Nifty-Bar,  Inc 

Gilbert  Mold  &  Die,  Inc 

Woodbine  Alaska  Fish  Company  

Dennis    F.    Shangin    dba    FA/    Miranda 

Leigh. 
Spiel  Associates,  Inc 

Quick  Point,  Inc 

Craftique,  Inc 

Advance  Screw  Products  Corporation 


Address 


P.O.  Box  1020  Rochester,  WA  98579  

1104  Mc  Conville  Road  Lynchburg,  VA 

24506. 
450  Whitney  Road,  West  Penfield,  NY 

14526. 
6424   Highway  43  South   Harrison,  AR 

72601. 

P.O.  Box  757  Rio  Vista,  CA  94571  

P.O.  Box  3104  Soldotna,  AK  99669 

45-01   Northern  Boulevard  Long  Island 

City,  NY  11101. 
1717  Fenpark  Drive  Fenton,  MO  63026  .. 
1257  West  Center  Street  Mebane,  NC  .... 

8  Deep  Rock  Road  Rochester,  NY  14624 


Date  peti- 
tion accept- 
ed 


1 1/27/02 
11/27/02 

10/10/02 

12/10/02 

12/10/02 
12/11/02 

12/12/02 

12/17/02 
12/17/02 

12/17/02 


Product 


Salmon. 

Printed  circuit  boards. 

Flat  rolled  carbon  and  stainless  steel. 

Plastic  mokjs  and  dies. 

Salmon. 
Salmon. 

Book  binding  machinery. 

Plastic  drinkware  and  golf  towels. 
Wooden  jDedroom,  dining  room  and  ac- 
cent furniture. 
Metal  shafts  for  photocopying  apparatus. 
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The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitivte 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  Uie  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  January  2,  2003. 
Anthony  J.  Meyer, 

Coordinator,  Trade  Adjustment  and 

Technical  Assistance. 

[FRDoc.  03-569  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  3510-24-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  1-2003] 

Foreign-Trade  Zone  57-Asheville, 
North  Carolina,  Expansion  of 
Manufacturing  Auttiority— Subzone 
57B  Volvo  Construction  Equipment 
North  America,  Inc.  (Construction 
Equipment) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Volvo  Construction 
Equipment  North  America,  Inc.  (Volvo 
CENA),  to  expemd  the  scope  of 
manufacturing  authority  under  zone 
procedxu-es  within  Subzone  57B,  at  the 
Volvo  CENA  plant  located  at  sites  in  the 
Asheville,  North  Carolina  area.  The 
application  was  submitted  pm-suant  to 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
r^ulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  January  7, 
2003. 

Subzone  57B  was  approved  by  the 
Board  in  2000  at  sites  located  at  2169 
Hendersonville  Rd.  (U.S.  Rt.  25),  in 


Skyland,  North  CaroUna  and  at  1856 
Hendersonville  Rd.,  in  Asheville. 
Authority  was  granted  for  the 
manufacture  of  articulated  haulers  and 
wheel  loaders  (Board  Order  1164,  66  FR 
28890,  5/25/2001). 

Volvo  CENA  is  now  proposing  to 
expand  the  scope  of  manufacturing 
activity  conducted  under  zone 
procediures  at  Subzone  57B  to  include 
additional  finished  products  (skid-steer 
loaders  ahd  compaction  rollers).  These 
finished  products  fall  into  categories 
which  enter  the  United  States  duty-fi^e. 
Volvo  CENA's  application  indicates  that 
foreign-sourced  materials  under  the 
proposed  expanded  scope  fall  into 
categories  which  are  already  included  in 
the  scope  of  authority  granted  pursuant 
to  the  company's  original  subzone 
application  (65  FR  47377,  8/2/2000). 

Expanded  subzone  authority  would 
exempt  Volvo  CENA  from  Customs  duty 
pajmients  on  foreign  components  when 
used  in  export  production  of  the  new 
products.  On  its  domestic  sales,  Volvo 
CENA  would  be  able  to  choose  the 
lower  duty  rate  that  applies  to  the  new 
finished  products  for  foreign 
components,  when  applicable. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

PubUc  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.,  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave., 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
February  12,  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  to  February  27,  2003. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Conmierce  Export  Assistance  Center, 
521  East  Morehead  St.,  Suite  435, 
Charlotte.  NC  28202. 


Dated:  January  7,  2003. 
Dennis  Puccinelii, 

Executive  Secretary. 

(FR  Doc.  03-633  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  3S10-OS-4> 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-827] 

Certain  Cased  Pencils  from  the 
People's  Republic  of  China; 
Preliminary  Results  and  Rescission  In 
Part  of  Antidumping  Duty 
Administrative  Review  • 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results 
and  Rescission  in  Part  of  the 
Antidumping  Duty  Administrative 
Review  of  Certain  Cased  Pencils  from 
the  People's  RepubUc  of  China. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  preliminarily 
determined  that  sales  by  the 
respondents  in  this  review,  covering  the 
period  December  1,  2000,  through 
November  30,  2001,  have  been  made 
below  normal  value  (NV).  In  addition, 
pursuant  to  their  requests,  we  are 
rescinding  this  review  with  respect  to 
Orient  International  Holding  Shanghai 
Foreign  Trade  Co.,  Ltd.  (SFTC)  and 
China  First  Pencil  Co.,  Ltd.  (CFP). 
Furthermore,  we  are  preliminarily 
rescinding  this  review  with  respect  to 
Kaiyuan  Group  Corporation  (Kaiyuan) 
and  Laizhou  City  Guangming  Pencil- 
Making  Co.,  Ltd.  (Laizhou),  because 
these  companies  reported  that  they 
made  no  shipments  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR).  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  this  review,  we  will 
instruct  the  U.S.  Customs  Service 
(Customs)  to  assess  antidumping  duties 
on  all  appropriate  entries.  The 
Department  invites  interested  parties  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  January  13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Stolz  or  Crystal  Crittenden,  AD/CVD 
Enforcement,  Office  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-4474  and  (202) 
482-0989,  respectively- 

SUPPLEMENTARY  INFORMATION: 
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Period  of  Review 

The  POR  is  December  1,  2000  through 
November  30,  2001. 

Background 

On  December  3,  2001,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  certain 
cased  pencils  from  the  People's 
Republic  of  China  (PRC),  covering  the 
period  December  1,  2000  through 
November  30,  2001.  See  Antidumping 
or  Countervailing  Duty  Order,  Finding, 
or  Suspended  Investigation; 
Opportunity  to  Request  Administrative 
Review,  66  FR  60183-84  (December  3, 
2001). 

On  December  26,  2001,  in  accordance 
with  19  CFR  351.213(b),  a  U.S.  importer, 
Simmons  Rennolds  Associates,  LLC,  a 
PRC  exporter,  Kaiyuan/ Shandong 
Rongxin  Import  and  Export  Co.,  Ltd., 
and  a  PRC  producer  of  pencils,  Laizhou, 
requested  an  administrative  review  of 
the  order  on  certain  cased  pencils  from 
the  PRC.  On  December  31,  2001,  CFP 
and  SFTC  requested  an  administrative 
review  of  their  exports  of  subject 
merchandise  to  the  United  States.  In 
addition,  on  December  31,  2001,  Tianjin 
Custom  Wood  Processing  Co.,  Ltd. 
(TCW)  requested  a  review  of  its  exports 
of  subject  merchandise  to  the  United 
States.^ 

The  Department  published  a  notice  of 
initiation  of  an  antidumping  duty 
administrative  review  covering  CFP's, 
SFTC's  and  CalCedar-Tianjin's  exports 
on  January  29,  2002.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews,  67  FR  4236-37 
(January  29,  2002).  In  that  notice,  the 
Department  inadvertently  omitted 
Kaiyuan  Group  Corporation  /Shandong 
Rongxin  Import  and  Export  Co.,  Ltd. 
and  Laizhou  from  the  list  of  companies 
to  be  reviewed.  The  Department 
published  a  notice  of  initiation  of  an 
antidiunping  duty  administrative  review 
covering  Kaiyuan  Group  Corporation 
(Kaiyuan)  and  Laizhou  on  February  26, 
2002.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  67  FR  8780-81  (February  26, 
2002).  We  initiated  the  review  on 
Kaiyuan  believing  that  the  names 
Kaiyuan  and  Shandong  Rongxin  Import 
and  Export  Co.,  Ltd.  (Shandong),  refer  to 
the  same  company.  Subsequent  to  our 
initiation  of  the  review,  we  learned  that 


'  TCW  is  wholly-owned  by  California  Cedar 
Products  Company  (CalCedar).  CalCedar  is  a 
privately  held  U.S.  company  incorporated  in  the 
State  of  California.  Hereinafter  we  have  referred  to 
the  entity  CalCedar.  including  its  subsidiary  TCW, 
as  CalCedar-Tianjin. 


Kaiyuan  and  Shandong  are  different 
companies  which  should  have  been 
listed  separately  in  the  initiation  notice. 
Shandong,  which  is  owned  in  part  by 
Kciiyuan,  was  the  exporter  of  subject 
merchandise  diu-ing  the  POR  while 
Kaiyuan  had  no  business  operations 
during  the  POR.  Thus,  as  noted  below, 
we  are  preliminarily  rescinding  this 
review  with  respect  to  Kaiyuan. 
Therefore,  we  are  conducting  a  review 
of  Shandong's  exports  of  subject 
merchandise  and  will  preliminarily 
assign  the  appropriate  dimiping  margin 
to  Shandong,  if  it  qualifies  for  a  separate 
rate.  However,  we  will  continue  to 
examine  the  relationship  between 
Kaiyuan  and  Shandong  in  assigning 
diunping  margins  for  the  final  results  of 
review. 

On  January  11,  2002,  we  issued 
antidiunping  duty  questionnaires  to 
CFP,  SFTC,  and  CalCedar-Tianjin.  On 
February  20,  2002,  we  issued  an 
antidumping  duty  questionnaire  to 
Shandong  and  Laizhou.  In  its  March  26, 
2002  response  to  the  Department's 
questionnaire,  Laizhou  stated  that  it  did 
not  export  subject  merchandise  to  the 
United  States  during  the  POR.  On  April 
24,  2002,  within  90  days  of  publication 
of  the  initiation  notice  for  this  review, 
SFTC  withdrew  its  request  for  an 
administrative  review.  On  July  31,  2002, 
CFP  withdrew  its  request  for  an 
administrative  review.  Piirsuant  to 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  the 
Department  may  extend  the  deadline  for 
completion  of  the  preliminary  results  of 
an  administrative  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  preliminary  results  of  a 
review  within  the  statutory  time  limit  of 
245  days.  On  August  16,  2002,  in 
accordance  with  the  Act.  the 
Department  extended  the  time  limit  for 
the  preliminary  results  of  this  review 
until  December  31,  2002  (see  Certain 
Cased  Pencils  from  the  People's 
Republic  of  China:  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  67  FR  55197  (August  28,  2002)). 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  sectiofi  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  order  are 
shipments  of  certain  cased  pencils  of 
any  shape  or  dimension  which  are 
writing  and/or  drawing  instnunents  that 
feature  cores  of  graphite  or  other 
materials,  encased  in  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped 
(e.g.,  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  unsharpened. 


The  pencils  subject  to  the  order  ace 
classified  under  subheading  9609.10.00 
of  the  Harmonized  Tariff  Schedules  of 
the  United  States  (HTSUS).  Specifically 
excluded  from  the  scope  of  the  order  are 
mechanical  pencils,  cosmetic  pencils, 
pens,  non-cased  crayons  (wax),  pastels, 
charcoals,  and  chalks. 

Although  the  HTSUS  subheading  is    . 
provided  for  convenience  and  customs  • 
purposes  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Preliminary  Partial  Rescission  of 
Review 

We  are  preliminarily  rescinding  this 
review  with  respect  to  Kaiyuan  and 
Laizhou  because  they  reported  that  they 
made  no  shipments  of  subject 
merchandise  to  the  United  States  during 
the  POR.  The  Department  reviewed 
Customs  data  which  supports  the  claims 
that  these  companies  did  not  export 
subject  merchandise  to  the  United 
States  during  the  POR. 

Final  Partial  Rescission  of  Review 

In  addition,  we  are  rescinding  this 
review  with  respect  to  CFP  and  SFTC 
because  these  companies  withdrew  their 
requests  for  review  and  no  other 
interested  party  requested  a  review  of 
either  company.  Pursuant  to  19  CFR 
351.213(d)(1),  the  Department  will 
rescind  an  administrative  review,  in 
whole  or  in  part,  if  a  party  that 
requested  a  review  withdiraws  the 
request  within  90  days  of  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  review.  SFTC  withdrew 
its  request  for  review  within  the  90  day 
time  limit.  Accordingly,  we  are 
rescinding  the  administrative  review  of 
SFTC's  exports  of  subject  merchandise 
for  the  period  December  1,  2000  through 
November  30,  2001,  and  will  issue 
appropriate  assessment  instructions  to 
Customs.  On  July  31,  2002,  CFP 
withdrew  its  request  for  review.    - 
Although  this  withdrawal  came  after  the 
90-day  period  for  withdrawing  a  review 
request,  there  were  no  other  requests  to 
review  CFP  and  it  is  otherwise 
reasonable  to  rescind  the  review.  See  19 
CFR  351.213  which  provides  the 
Secretary  the  authority  to  extend  the 
deadline  for  companies  to  withdraw 
requests  for  review.  Further,  this  action 
is  consistent  with  the  Department's 
practice.  See  e.g..  Frozen  Concentrated 
Orange  Juice  From  Brazil;  Final  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review,  67  FR 
40913  (June  14,  2002)  where,  pursuant 
to  a  request  filed  aftw  the  90  day 
deadline,  the  Department  rescinded  the 
review  with  respect  to  one  respondent. 
Therefore,  the  Department  has  decided 
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that  it  is  reasonable  to  accept  CFP's 
withdrawal  of  its  request  for  review. 

Separate  Rates  Determination 

In  proceedings  involving  nonmarket 
economy  (NME)  countries,  the 
Department  begins  with  a  rebuttable 
presiunption  that  all  companies  within 
the  Goimtry  are  subject  to  government 
control  and  thus  should  be  assessed  a 
single  antidumping  duty  deposit  rate.  It 
is  the  Department's  policy  to  assign  all 
exporters  of  merchandise  subject  to 
investigation  in  a  NME  coimtry  this 
single  rate,  unless  an  exporter  can 
demonstrate  that  it  is  sufficiently 
independent  so  as  to  be  entitled  to  a 
separate  rate.  Shandong  and  CalCedar- 
Tianjin  provided  the  separate  rates 
information  requested  by  the 
Department  and  reported  that  their 
export  activities  are  not  subject  to 
government  control. 

We  examined  the  separate  rates 
information  provided  by  Shandong  and 
CalCedar-Tianjin  in  order  to  determine 
whether  the  companies  are  eligible  for 
a  separate  rate.  The  Department's 
separate  rates  test,  which  is  used  to 
determine  whether  an  exporter  is 
independent  from  government  control, 
does  not  consider,  in  general, 
macroeconomic/border-type  controls, 
e.g.,  export  licenses,  quotas,  and 
minimum  export  prices,  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  The  test  focuses,  rather,  on 
controls  over  the  investment,  pricing, 
and  output  decision-making  process  at 
the  individual  firm  level.  See  Certain 
Cut'  to-Length  Carbon  Steel  Plate  from 
Ukraine:  Final  Determination  of  Sales  at 
Less  than  Fair  Value,  62  FR  61754, 
61757  (November  19, 1997);  Tapered 
Roller  Bearings  and  Parts  Thereof 
Finished  and  Unfinished,  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276, 
61279  (November  17, 1997). 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  of  its  export 
activities  so  as  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  entity  exporting  the  subject 
merchandise  under  a  test  arising  out  of 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China,  56  FR  20588 
(May€,  1991)  [Sparklers),  as  amplified 
by  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicon  Carbide 
from  the  People's  Republic  of  China,  59 
FR  22585  (May  2, 1994)  {Silicon 
Carbide).  In  accordance  with  the 
separate  rates  criteria,  the  Department 
assigns  separate  rates  in  NME  cases  only 
if  the  respondents  can  demonstrate  the 


absence  of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 

1 .  Absence  of  De  fare  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measiu^s  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers,  56  FR  at  20508  (May  6, 1991). 

Shandong  and  CalCedar-Tianjin 
reported  that  the  merchandise  under 
review  was  not  subject  to  restrictive 
stipulations  associated  with  their  export 
licenses  (e.g.,  pencils  were  not  on  any 
goverrunent  list  of  products  subject  to 
export  restrictions  or  subject  to  special 
export  licensing  requirements). 
Shandong  and  CalCedar-Tianjin 
submitted  copies  of  their  business 
licenses  in  their  questionnaire 
responses.  We  found  no  inconsistencies 
with  their  statements  regarding  the 
absence  of  restrictive  stipulations 
associated  with  their  business  licenses. 
Furthermore,  Shandong  and  CalCedar- 
Tianjin  submitted  copies  of  PRC 
legislation  demonstrating  the  statutory 
authority  for  establishing  the  de  jure 
absence  of  government  control  over  the 
companies.  Thus,  we  believe  that  the 
evidence  on  the  record  supports  a 
preliminary  finding  of  absence  of  de 
jure  governmental  control  based  on:  (1) 
an  absence  of  restrictive  stipulations 
associated  with  the  business  licenses  of 
CalCedar-Tianjin  and  Shandong;  and  (2) 
the  applicable  legislative  enactments 
decentralizing  control  of  PRC 
companies. 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  a 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  whether  the  export  prices 
are  set  by,  or  are  subject  to,  the  approval 
of  a  governmental  agency;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses.  See  Silicon  Carbide,  59  FR  at 
22586-67  (May  2, 1994);  see  also  Notice 
of  Final  Determination  of  Sales  at  Less 


Than  Fair  Value:  Furfuryl  Alcohol  From 
the  People's  Republic  of  China,  60  FR 
22544,  22545  (May  8,  1995). 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See  Silicon  Carbide,  56  FR  at 
22587  (May  2, 1994).  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  respondents  are, 
in  fact,  subject  to  a  degree  of    - 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

Shandong  and  CalCedar-Tianjin 
reported  that  they  determine  prices  for 
sales  of  the  subject  merchandise  based 
on  market  principles,  the  cost  of  the 
merchandise,  and  profit.  Moreover, 
Shandong  and  CalCedar-Tianjin  stated 
that  they  negotiated  the  price  directly 
with  their  customers.  Also,  Shandong 
and  CalCedar-Tianjin  claimed  that  their 
prices  are  not  subject  to  review  or 
guidance  from  any  governmental 
organization.  In  addition,  the  record 
indicates  that  Shandong  and  CalCedar- 
Tianjin  have  the  authority  to  negotiate 
and  sign  contracts  and  other 
agreements.  Further,  Shandong  and 
C^Cedar-Tianjin  claimed  that  their 
negotiations  are  not  subject  to  review  or 
guidance  from  any  governmental 
organization.  Finally,  there  is  no 
evidence  on  the  record  to  suggest  that 
there  is  any  governmental  involvement 
in  the  negotiation  of  their  contracts. 

Fmlhermore,  Shandong  and 
CalCedar-Tianjin  reported  that  they 
have  autonomy  in  making  decisions 
regarding  .the  selection  of  management. 
Shandong  and  CalCedar-Tianjin 
indicated  that  their  selection  of 
■*  management  is  not  subject  to  review  or 
guidance  from  any  govenmiental 
organization  and  there  is  no  evidence  on 
the  record  to  suggest  that  there  is  any 
governmental  involvement  in  the 
selection  of  the  management  of 
Shandong  and  CalCedar-Tianjin. 

Finally,  Shandong  reported  that  it 
retains  the  proceeds  of  its  export  sales, 
and  its  management  determines  how  to 
use  profits.  CalCedar-Tianjin  stated  that 
it  operates  in  accordance  with  market 
principles  and  calculates  profits  and 
losses  in  a  normal  conunercial  maimer. 
There  is  no  evidence  on  the  record  with 
respect  to  Shandong  or  CalCedar-Tianjin 
to  suggest  that  there  is  any 
govermnental  involvement  in  decisions 
regarding  disposition  of  profits  or 
financing  of  losses. 

Therefore,  we  find  that  the  evidence 
on  the  record  supports  a  preliminary 
finding  of  absence  of  de  facto 
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governmental  control  based  on  record 
statements  and  supporting 
documentation  showing  that:  (1) 
Shandong  and  CalCedar-Tianjin  set 
their  own  export  prices  independent  of 
•  the  government  and  without  the 
approval  of  a  government  authority;  (2) 
Shandong  and  CalCedar-Tianjin  have 
the  authority  to  negotiate  and  sign 
contracts  and  other  agreements;  (3) 
Shandong  and  CalCedar-Tianjin  have 
adequate  autonomy  from  the 
government  regarding  the  selection  of 
management;  and  (4)  Shandong  and 
CalCedar-Tianjin  retain  the  proceeds 
from  their  sales  and  make  independent 
decisions  regarding  the  disposition  of 
proHts  or  Hnancing  of  losses. 

The  evidence  placed  on  the  record  of 
this  review  by  Shandong  and  CalCedar- 
Tianjin  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  their  exports  of  the 
merchandise  under  review,  in 
accordance  with  the  criteria  identified 
in  SparkJers  and  Silicon  Carbide. 
Therefore,  for  the  purposes  of  these 
preliminary  results,  we  are  granting  a 
separate  rate  to  both  Shandong  and 
CalCedar-Tianjin. 

Fair  Value  Comparisons 

To  determine  whether  the 
respondents'  sales  of  subject 
merchandise  were  made  at  less  than  NV, 
for  Shandong,  we  compared  the  export 
'  price  (EP)  to  NTV,  as  described  in  the 
Export  Price  and  Normal  Value  sections 
of  this  notice,  below.  For  CalCedar- 
Tianjin,  we  compared  the  constructed 
export  price  (CEP)  to  NV,  as  described 
in  the  Constructed  Export  Price  and 
Normal  Value  sections  of  this  notice, 
below. 

Export  Price 

In  accordance  with  section  772(a)  of 
the  Act,  the  Department  calculated  an 
EP  for  sales  by  Shandong  to  the  United 
States  because  the  subject  merchandise 
was  sold  directly  to  an  unaffiliated 
customer  in  the  United  States  prior  to 
importation  and  CEP  methodology  was 
not  otherwise  indicated.  We  made 
deductions  from  the  sales  price  for 
foreign  inland  freight,  foreign  brokerage 
and  handling,  and  domestic  inland 
insurance.  Each  of  these  services  was 
provided  by  a  NME  vendor,  and  thus, 
we  based  the  deductions  for  these 
movement  charges  on  surrogate  values. 

We  valued  foreign  brokerage  and 
handling  using  Indian  values  that  were 
reportedin  the  public  version  of  the 
questionnaire  response  placed  on  the 
record  in  Certain  Stainless  Steel  Wire 
Rod  from  India:  Preliminary  Results  of 
Antidumping  Duty  Administrative  and 
New  Shipper  Review,  63  FR  48184 


(September  9, 1998)  [India  Wire  Rod]. 
We  valued  domestic  inland  insurance 
using  the  Department's  recently  revised 
Index  of  Factor  Values  for  Use  in 
Antidumping  Duty  Investigations 
Involving  Products  from  the  PRC 
(available  on  the  Department's  website 
at  http://ia.ita.doc.gov/factorv/prc/).  We 
identify  the  soince  used  to  value  foreign 
inland  freight  in  the  Normal  Value 
section  of  this  notice,  below.  We 
adjusted  these  values,  as  appropriate,  to 
account  for  inflation  or  deflation 
between  the  effective  period  and  the 
POR.  We  calculated  the  inflation  or 
deflation  adjustments  for  all  factor 
values,  except  labor,  using  the 
wholesale  price  indices  (WPI)  for  India 
as  published  in  the  International 
Monetary  Fund's  (IMF's)  publication. 
International  Financial  Statistics. 

Constructed  Export  Price 

In  accordance  with  section  772(b)  of 
the  Act,  the  Department  calculated  a 
CEP  for  sales  by  CalCedar-Tianjin  to  the 
United  States  because  the  first  sale  to 
unaffiliated  purchasers  occurred  after 
importation  of  the  merchandise  into  the 
United  States.  CalCedar-Tianjin  sold  the 
subject  merchandise  to  unaffiliated  U.S. 
customers  through  its  U.S.  operations. 
We  calculated  CEP  based  on  FOB  and 
delivered  prices  from  the  respondent's 
U.S.  parent  company  to  unaffiliated 
customers.  In  accordance  with  section 
772(c)  of  the  Act,  we  deducted  from  the 
starting  price  movement  charges 
including  foreign  inland  freight, 
international  freight,  marine  insurance, 
U.S.  inland  freight,  U.S.  customs  duties, 
and  U.S.  warehousing  expenses.  In 
accordance  with  section  772(d)(1)  of  the 
Act,  as  applicable,  we  made  deductions 
for  the  following  selling  expenses  that 
related  to  economic  activity  occurring  in 
*Tfhe  United  States:  indirect  selling 
expenses,  inventory  carrying  costs,  and 
direct  selling  expenses  (imputed  credit 
expenses).  In  accordance  with  section 
772(d)(3)  of  the  Act,  we  deducted  from 
the  starting  price  an  amount  for  profit. 

Because  all  of  the  subject 
merchandise  exported  by  CalCedar- 
Tianjin  during  the  POR  was  shipped  to 
the  United  States  using  a  market- 
economy  shipper  and  the  shipper  was 
paid  using  a  market-economy  ciurency, 
we  used  the  reported  cost  of 
international  freight  to  calculate  CEP 
rather  than  a  surrogate  value. 
Additionally,  all  shipments  of  CalCedar- 
Tianjin's  subject  merchandise  were 
insured  through  a  market-economy 
marine  insurance  provider  and  the 
provider  was  paid  using  a  market- 
economy  currency.  Therefore  we  used 
the  actual  price  paid  for  marine 
insurance  for  all  of  CalCedar-Tianjin's 


sales.  See  Non-Frozen  Apple  Juice 
Concentrate  from  the  People's  Republic 
of  China;  Preliminary  Results  of  1999- 
2001  Administrative  Review  and  Partial 
Rescission  of  Review,  67  FR  45451, 
45466  (July  9,  2002),  where  the 
Department  noted  that  when  some  or  all 
of  a  specific  company's  ocean  freight  or 
marine  insurance  was  provided  directly 
by  market  economy  companies  and  paid 
for  in  a  market  economy  currency,  it  is 
appropriate  to  use  the  reported  market 
economy  ocean  freight  or  marine 
insiu'ance  cost  for  all  U.S.  sales  made  by 
that  company.  Also,  see  19  CFR 
351.408(c)(1). 

As  noted  in  the  EP  section  above,  we 
valued  foreign  brokerage  and  handling 
using  an  Indian  value  for  brokerage  and 
handling  identified  in  India  Wire  Rod. 
Because  this  value  was  in  effect  diuing 
a  period  that  is  not  contemporaneous 
with  the  POR,  we  inflated  the  value 
using  the  Indian  WPI.  We  identify  the 
source  used  to  value  foreign  inland 
freight  in  the  Normal  Value  section  of 
this  notice,  below. 

Normal  Value 

For  exports  from  NME  countries, 
section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  NV 
using  a  factors  of  production  (FOP) 
methodology  if:  (1)  the  subject 
merchandise  is  exported  from  a  NME 
country,  and  (2)  available  information 
does  not  permit  the  calculation  of  NV 
using  home-market  prices,  third-country 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act.  Section 
351.408  of  the  Department's  regulations 
sets  forth  the  methodology  used  by  the 
Department  to  calculate  the  NV  of 
merchandise  exported  from  NME 
countries.  In  every  case  conducted  by 
the  Department  involving  the  PRC,  the 
PRC  has  been  treated  as  a  NME.  Since 
none  of  the  parties  to  this  proceeding 
contested  such  treatment,  we  calculated 
NV  in  accordance  with  section  773(c)(3) 
and  (4)  of  the  Act  and  section  351.408(c) 
of  the  Department's  regulations. 

In  accordance  with  section  773(c)(3) 
of  the  Act,  the  FOPs  utilized  in 
producing  pencils  include,  but  are  not 
limited  to:  (1)  hours  of  labor  required; 
(2)  quantities  of  raw  materials 
employed;  (3)  amounts  of  energy  and 
other  utilities  consumed;  and  (4) 
representative  capital  costs,  including 
depreciation.  In  accordance  with  section 
773(c)(4)  of  the  Act,  the  Department 
valued  the  FOPs,  to  the  extent  possible, 
using  the  costs  of  the  FOP  in  a  market 
economy  that  is  (1)  at  a  level  of 
economic  development  comparable  to 
the  PRC,  and  (2)  a  significant  producer 
of  comparable  merchandise.  We 
determined  that  India  is  comparable  to 
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the  PRC  in  terms  of  per  capita  gross 
national  product  and  the  national 
distribution  of  labor.  Furthermore,  India 
is  a  significant  producer  of  comparable 
merchandise.  In  instances  where  Indian 
surrogate  value  information  was  not 
available,  we  relied  on  Indonesian, 
Philippine,  and  U.S.  values  as  noted 
below.  Indonesia  and  the  Philippines 
are  also  comparable  to  the  PRC  in  terms 
of  per  capita  gross  national  product  and 
the  national  distribution  of  labor,  and 
are  significant  producers  of  comparable 
merchandise.  See  Memorandum  From 
Jeffrey  May,  Director,  Office  of  Policy,  to 
HoUv  Kuga,  Senior  Office  Director,  AD/ 
CVD  Enforcement,  dated  July  31,  2002, 
and  Memomndum  from  Paul  Stolz  to 
File,  dated  December  16,  2002,  which 
are  on  file  in  the  Central  Records  Unit 
(CRU),  room  B-099  of  the  main 
Commerce  building.  We  valued  Chinese 
Linden  wood,  the  wood  product  used  to 
produce  pencils  in  the  PRC,  using 
publicly  available,  published  U.S.  prices 
for  American  Basswood  because  price 
information  for  Chinese  Lindenwood 
and  American  Basswood  is  not  available 
elsewhere. 2 

In  accordance  with  section  773(c)(1) 
of  the  Act,  for  purposes  of  calculating 
NV,  we  attempted  to  value  the  FOPs 
using  surrogate  values  that  were  in 
effect  diuing  the  POR.  However,  when 
we  were  unable  to  obtain  the  surrogate 
values  in  effect  dimng  the  POR,  we 
adjusted  the  values,  as  appropriate,  to 
account  for  inflation  or  deflation 
between  the  effective  period  and  the 
POR.  We  calculated  the  inflation  or 
deflation  adjustments  for  all  factor 
values,  except  labor,  using  the  WPI  for 
India  as  published  in  International 
Financial  Statistics.  We  valued  the  FOP 
as  follows: 

1)  We  calculated  a  surrogate  value  for 
Chinese  Lindenwood  Pencil  Slats  using 
publicly  available  U.S.  lumber  prices  for 
Basswood  published  in  the  2002 
Hardwood  Market  Report  for  the  period 
December  2000  to  November  2001. 

2)  We  valued  the  following  material 
inputs  using  Indian  import  data  from 
the  Monthly  Statistics  of  the  Foreign 
Trade  of  India  (MSFTI)  for  December 
2000  November  2001:  erasers,  ferrules, 
wax,  glue,  foil,  color  leads/cores  and 
scrap  wood. 


^Chinese  Lindenwood  and  American  Basswood 
are  virtually  the  same  type  of  wood.  U.S.  prices  for 
American  Basswood  were  used  to  value  Chinese 
Lindenwood  in  the  less  than  fair  value 
invsstigation.  See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain  Cased 
Pencils  from  the  People's  Republic  of  China,  59  FR 
55625,  55632  (1994).  This  methodology  was  upheld 
by  the  Court  of  International  Trade.  See  Writing 
Instrument  Manufacturers  Association.  Pencil 
Section,  et  al.  v.  United  States.  Slip  Op.  97-151  (Ct. 
Infl.  Trade.  Nov.  13, 1997)  al  16. 


3)  We  valued  black  cores/leads  using 
Indian  import  data  from  the 
Eximkey.com  database^  operated  by  the 
Asis  Group,  Asis  Infotech  Pvt.  Ltd. 

4)  In  accordance  with  section  351.408 
(c)(1)  of  the  Department's  regulations, 
for  CalCedar-Tianjin,  we  valued  cedar 
pencil  stock  and  stain  at  their  actual 
acquisition  cost  because  these  inputs 
were  purchased  from  a  market  economy 
supplier  in  a  market  economy  currency. 
Specifically,  CalCedar-Tianjin. 
purchased  these  inputs  using  U.S. 
dollars.  Fiulhermore,  we  valued  cedar 
peni[:il  stock  that  was  produced  by 
CalCedar-Tianjin,  in  the  United  States 
and  used  in  the  PRC  to  produce  subject 
merchandise  using  CalCedar-Tianjin's 
cost  of  production  in  the  United  States. 

5)  We  valued  the  following  packing 
materials  using  Indian  import  data  from 
the  MSFTI  for  December  2000 
November  2001:  plastic  straps,  plastic 
bags,  cartons,  packing  boxes,  packing 
tape,  labels,  corrugated  cardboard,  and 
pallets. 

6)  We  valued  energy  inputs  as  follows: 
we  valued  natiual  gas  using  the 
Indonesian  value  reported  in  the 
publication  Energy  Prices  and  Taxes, 
Quarterly  Statistics  (Third  Quarter 
2001),  published  by  the  International 
Energy  Agency.  We  valued  electricity 
using  the  2002  industry/commercial 
category-wise  average  tariff  for 
electricity  (U.S.  dollars/kWh)  used  by 
Indian  industrial  enterprises  from  the 
publicly  available  Key  World  Energy 
Statistics  (2002)  (Energy  Statistics), 
published  by  the  International  Energy 
Agency.  We  also  valued  diesel  fuel 
using  the  Indian  value  reported  in  the 
publication  Energy  Statistics. 

7)  We  valued  water  using  the  Indian 
value  reported  in  the  publication 
Second  Water  Utilities  Data  Book 
(1997),  published  by  the  Asian 
Development  Bank. 

8)  In  accordance  with  19  CFR 
351.408(c)(3),  we  valued  labor  using  a 
regression-based  wage  rate  for  the  PRC 
listed  in  the  Import  Administration  web 
site  under  "Expected  Wages  of  Selected 
NME  Countries."  See  http:// 
ia.ita.doc.gov/wages. 

9)  We  derived  ratios  for  factory 
overhead,  selling,  general  and 
administrative  (SG&A)  expenses,  and 
profit  using  the  financial  statements  of 
Asia  Wood  International  Corporation,  a 
Philippine  wood  products  producer. 
From  this  information,  we  were  able  to 
calculate  factory  overhead  as  a 
percentage  of  direct  materials,  labor, 
and  energy  expenses;  SGAA  expenses  as 
a  percentage  of  the  total  cost  of 
manufacturing;  and  profit  as  a 
percentage  of  the  sum  of  the  total  cost 
of  manufocturing  and  SG&A  expenses. 


10)  We  used  the  following  sources  to 
value  truck  and  rail  freight  services 
incurred  to  transport  the  finished 
product  to  the  port  and  direct  materials, 
packing  materials,  and  coal  from  the 
suppliers  of  the  inputs  to  the  producers. 
We  valued  truck  freight  services  using 
the  1999  rate  quotes  reported  by  Indian 
freight  companies  and  used  in  the  less 
than  fair  value  investigation  of  bulk 
aspfrin  from  the  PRC.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bulk  Aspirin  From  the 
People's  Republic  of  China,  65  FR  33805 
(May  25,  2000).  We  valued  rail  freight 
services  using  the  April  1995  rates 
published  by  the  Indian  Railway 
Conference  Association.  We  adjusted 
these  values,  as  appropriate,  to  account 
for  inflation  or  deflation  between  the 
effective  period  and  the  POR. 

For  fiuther  discussion  of  the  surrogate 
values  used  in  this  review,  see  the 
Memorandum  From  The  Team 
Regarding  Selection  of  Surrogate  Values 
for  Factors  of  Production  for  the 
Preliminary  Results  of  the 
Administrative  Review  of  Certain  Cased 
Pencils  from  the  People's  Republic  of 
China,  (December  31,  2002),  which  is  on 
file  in  the  CRU-Public  File. 

Use  of  Partial  Facts  Available 

Section  776(a)(1)  of  the  Act  provides 
for  the  use  of  facts  available  if 
information  needed  by  the  Department 
to  make  a  determination  is  not  on  the 
record.  In  this  review,  one  of  the  pencil 
producers  that  supplied  Shandong  with 
pencils  refused  to  report  any 
information  regarding  its  FOP.  Because 
the  necessary  information  regarding  this 
producer's  FOP  is  not  on  the  record,  the 
Department  has  resorted  to  the  use  of 
facts  available  in  order  to  calculate  the 
margin  on  Shandong's  sales  of  the 
uncooperative  producer's  pencils. 

Pursuant  to  section  776(b)  of  the  Act, 
when  the  Department  uses  facts 
available  in  reaching  its  determination, 
it  may  apply  adverse  inferences,  if  an 
interested  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information. 
Section  771(9)  of  the  Act  defines  an 
interested  party  as  "a  foreign 
manufacturer,  producer,  or  exporter  ... 
of  subject  merdiandise  ...  ."  Because  the 
producer  in  question  is  an  interested 
party  within  the  meaning  of  section 
776(b)  of  the  Act,  and  it  is  the  party  who 
failed  to  supply  the  requested 
information,  we  believe  it  is  appropriate 
to  consider  the  producer's  actions  in 
this  matter  when  determining  whether  it 
is  appropriate  to  apply  an  adverse 
inference  with  respect  to  the  use  of 
partial  facts  available. 
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The  record  in  this  review  indicates 
that  the  interested  party  at  issue  here, 
the  uncooperative  producer,  failed  to  act 
to  the  best  of  its  ability  to  comply  with 
a  request  for  information.  The  record 
contains  correspondence  between 
Shandong  and  the  uncooperative 
producer  in  which  the  producer 
conveyed  its  intention  not  to  participate 
in  the  review.  The  uncooperative 
producer  stated  that  it  would  not  supply 
the  requested  information  because  the 
quantity  of  pencils  it  supplied  to 
Shandong  was  "very  small."  This 
interested  party  producer  never  offered 
to  supply  even  a  limited  amount  of  the 
requested  information  nor  did  it  suggest 
any  alternatives  which  might  satisfy  the 
Department's  requirements.  Therefore, 
we  find  that  the  use  of  an  adverse 
inference  in  selecting  from  among  the 
facts  otherwise  available  is  warranted. 
This  position  is  consistent  with  that 
taken  by  the  Department  in 
Ferrovanadium  and  Nitrided  Vanadium 
From  the  Russian  Federation:  Notice  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  65656, 
65658  (December  15, 1997)  wherein  the 
Department  stated  that  "by  failing  to 
respond  Chusovoy  {the  producer}  is  an 
interested  party  which  has  not 
cooperated  to  the  best  of  its  ability 
under  section  776  (b)  of  the  Act. 
Therefore,  we  have  continued  to  use  an 
adverse  inference  in  selecting  from  the 
facts  available  to  determine  the  margins 
for  Gait's  sales  of  Chusovoy-produced 
merchandise ...". 

In  making  an  adverse  inference, 
section  776(b)  of  the  Act  states  that  the 
Department  may  rely  upon  information 
derived  from  (1)  the  petition,  (2)  the 
final  determination  in  the  investigation 
under  this  title,  (3)  any  previous  review 
imder  section  751  or  determination 
under  section  753,  or  (4)  any  other 
information  placed  on  the  record.  As 
partial  adverse  facts  available,  we  have 
assigned  the  highest  margin  calculated 
for  any  of  Shandong's  sales,  to  its  sales 
of  subject  merchandise  manufactured  by 
the  imcooperative  producer.  We  believe 
that  this  margin  will  create  the  proper 
deterrent  to  non-cooperation  with  the 
Department  in  future  reviews.  In 
addition,  it  serves  as  a  reasonable 
estimate  of  Shandong's  dum[»ng  margin 
oa^base  sales^beeatise  ti  »  based  on 
^landeog's  owm  reported  infermation. 

n«tiaiinary  Results  of  Review 

As  a  result  of" our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
December  1,  2000  through  November 
30.  2001: 


Manufacturer/exporter 

Margin  (percent) 

Shandong  Rongxin 
Import  and  Export  Co., 
Ltd 

California  Cedar 
Products  Company/. 

Tianjin  Custom  Wood 
Processing  Co.,  Ltd.  ... 

27.22 

2.02 

The  Department  will  disclose  to 
parties  to  this  proceeding  the 
calculations  performed  in  reaching  the 
preliminary  results  within  ten  days  of 
the  date  of  announcement  of  the 
preliminary  results.  An  interested  pajty 
may  request  a  hearing  within  30  days  of 
publication  of  the  preliminary  results. 
See  19  CFR  351.310(c).  biterested 
parties  may  submit  written  comments 
(case  briefs)  in  accordance  with  19  CFR 
351.309(c)(l)(ii)  and  rebuttal  comments 
(rebuttal  briefs),  which  must  be  limited 
to  issues  raised  in  the  case  briefs  in 
accordance  with  19  CFR  351.309(d). 
Parties  who  submit  arguments  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  (2)  a  brief 
simimary  of  the  argument  and  (3)  a  table 
of  authorities.  Further,  the  Department 
requests  that  parties  submitting  written 
comments  provide  the  Department  with 
a  diskette  containing  the  public  version 
of  those  comments.  We  will  issue  a 
memorandum  identifying  the  date  of  a 
hearing,  if  one  is  requested,  and 
deadlines  for  the  submission  of  case 
briefs  and  rebuttal  briefs.  The 
Department  will  issue  the  final  results 
of  this  administrative  review,  including 
the  results  of  our  analysis  of  the  issues 
raised  by  the  parties  in  their  comments, 
within  120  days  of  publication  of  the 
preliminary  results. 

The  final  results  of  this  review  shall 
be  the  basis  for  the  assessment  of    . 
antidumping  duties  on  entries  of 
merchandise  covered  by  this  review  and 
for  future  deposits  of  estimated  duties. 

Assessment  Rates 

Upon  completion  of  this 
administrative  review,  the  Department 
will  determine,  and  Customs  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1),  for  CalCedar- 
Tianjin  we  have  calculated  importer- 
specific  assessment  rates  for 
m^chaadise  subject  to  this  review.  We 
dnrided  tb»  toisi  dumping  margin^ 
(calculated  as  the  di&rence  betweetr 
NV  and  CEP)  for  the  importer  by  the 
entered  vahie  olthe  reviewed  sale. 
Where  the  importer-specific  assessment 
rate  is  above  de  minimis,  we  will  direct 
Customs  to  assess  the  resulting  ad 
valorem  rate  against  the  entered  value  of 
the  entry  of  the  subject  merchandise  by 


that  importer  during  the  POR.  For 
Shandong,  we  have  calculated  exporter- 
specific  duty  assessment  rates  for 
subject  merchandise  based  on  the  ratio 
of  the  total  amoimt  of  antidumping 
duties  calculated  for  the  examined  sales 
during  the  POR  to  the  total  quantity  of 
sales  examined  during  the  POR.  We 
calculated  exporter-specific  assessment 
rates  for  Shandong  because  there  was  no 
information  on  the  record  which 
identified  the  importers  of  record.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  within  15  days  of  publication 
of  the  final  results  of  review.  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  review,  we  will  direct 
Customs  to  assess  the  resulting 
assessment  rates,  calculated  as 
described  above,  on  each  of  the 
importer's  entries  during  the  review 
period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  pencils  from 
the  PRC  entered,  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
the  publication  date  of  the  final  results 
of  this  administrative  review,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  the  cash  deposit  rates  for  the 
reviewed  compemies  named  above  will 
be  the  rates  for  those  firms  established 
in  the  final  results  of  this  administrative 
review;  (2)  for  any  previously  reviewed 
PRC  or  non-PRC  exporter  with  a 
separate  rate  not  covered  in  this  review, 
the  cash  deposit  rate  will  be  the 
company-specific  rates  established  for 
the  most  recent  period;  (3)  for  aU  other 
PRC  exporters,  the  cash  deposit  rates 
will  be  the  PRC-wide  rates  established 
in  the  final  results  of  this  review;  and 
(4)  the  cash  deposit  rates  for  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC  will  be  the  rates  applicable  to 
the  PRC  supplier  of  that  exporter.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  imtil  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  to  Interested  Parties 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
lespoasibility  under  section 
3S^A02t(it2}ef^K  Department's 
regtitatiems  to  fife  a  certificate  tegaidiag^ 
the  reimbursement  ef  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  pw^sumption  that 
reimbursement  of  antidumping  duties 
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occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  section  751(a)(1)  and  777(i)(l) 
of  the  Act. 

Dated:  December  31,  2002. 
Susan  H.  Kuhbach, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  03-631  Filed  1-10-03;  8:45  am] 
BHJJNa  CODE  3510-OS-S 


DEPARTME^^'  OF  COMMERCE 
International  Trade  Administration 

[C-5«0-851] 

Dynamic  Random  Access  Memory 
Semiconductors  from  the  Republic  of 
Korea:  Extension  of  Time  Limit  for 
Preliminary  Determination  of 
Countervailing  Duty  Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  determination  of 
countervailing  duty  investigation. 

summary:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preUminary  determination  in  the 
countervailing  duty  investigation  of 
dynamic  random  access  memory 
semiconductors  from  the  Republic  of 
Korea  from  January  27,  2003  imtil  no 
later  than  March  31,  2003.  This 
extension  is  made  piusuant  to  section 
703(c)(1)(B)  of  the  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Roimd 
Agreements  Act. 

EFFECTIVE  DATE:  January  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suresh  Maniam  or  Ryan  Langan  at  (202) 
482-0176  or  (202) 482-2613, 
respectively;  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Extensiop  of  Due  Date  for  Preliminary 
Determinations 

On  November  27,  2002,  the 
Department  of  Commerce  ("the 
Department")  initiated  the 
countervailing  duty  investigation  of 
dynamic  random  access  memory 
semiconductors  from  the  Republic  of 
Korea.  See  Notice  of  Initiation  of 
Conntervailing  Duty  Investigation: 
Dynamic  Random  Access  Memory 
Semiconductors  from  the  Republic  of 
Korea,  67  FR  70927  (November  27. 
2002).  Currently,  the  preliminary 


determination  is  due  no  later  than 
January  27,  2003.  However,  pursuant  to 
section  703(c)(1)(B)  of  the  Act,  we  have 
determined  that  this  investigation  is 
"extraordinarily  complicated"  and  are, 
therefore,  extending  the  due  date  for  the 
preliminary  determination  to  no  later 
than  March  31,  2003. 

Under  section  703(c)(1)(B),  the     , 
Department  can  extend  the  period  for 
reaching  a  preliminary  determination 
until  not  later  than  the  130th  day  after 
the  date  on  which  the  administering 
authority  initiates  an  investigation  if: 
(B)  the  administering  authority 
concludes  that  the  parties  concerned  are 
cooperating  and  determines  that 

(i)  the  case  is  extraordinarily 
complicated  by  reason  of 

(I)  the  number  and  complexity  of  the 
alleged  countervailable  subsidy 
practices; 

(II)  the  novelty  of  the  issues 
presented; 

(HI)  the  need  to  determine  the  extent 
to  which  particular  countervailable 
subsidies  are  used  by  individual 
manufacturers,  producers,  and 
exporters;  or 

(FV)  the  number  of  firms  whose 
activities  must  be  investigated;  and 

(ii)  additional  time  is  necessary  to 
make  the  preliminary  determination. 

In  this  investigation,  we  find  that  all 
concerned  parties  are  cooperating.  We 
also  find  that  this  investigation  is 
extraordinarily  complicated  due  to  the 
number  and  complexity  of  the  alleged 
countervailable  subsidy  practices.  We 
note  that  it  is  the  Department's  position 
that  the  appropriate  criterion  for 
analysis  is  not  the  niunber  of  programs 
in  question,  but  rather  the  specific 
transactions  (e.g.,  equity  infusions,  debt- 
to-equity  conversions,  etc.)  applied 
under  those  programs,  which  are 
nimierous  and  appropriately  categorized 
as  "practices."  In  this  investigation,  the 
Department  will  examine  35  programs, 
many  of  which  have  never  before  been 
investigated.  These  allegations  present 
novel  issues,  including  equity  infusions, 
debt  forgiveness,  bailouts  involving  new 
loans  and  multiple  loan  refinancings  of 
existing  loans.  Moreover,  the 
investigation  presents  the  significant 
general  issue  of  Korean  directed  credit 
and,  more  specifically,  whether  this 
directed  credit  is  specific  to  the 
semiconductor  industry.  These  issues 
will  require  a  significant  amount  of 
information  and  complex  analysis.  The 
Department  must  also  determine  the 
extent  to  which  the  particular 
countervailable  subsidies  are  used  by 
the  individual  respondent  producers/ 
exporters. 

Accordingly,  we  deem  this 
investigation  to  be  extraordinarily 


complicated  and  determine  that 
additional  time  is  necessary  to  make  the 
preliminary  determination.  Therefore, 
pm^uant  to  section  703(c)(1)(B)  of  the 
Act,  we  are  postponing  the  preliminary 
determination  in  this  investigation  until 
no  later  than  March  31.  2003. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 

Dated:  January  6,  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  03-632  Filed  1-10-03;  8:45  am) 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  "^ 

[I.D.010803A] 

Proposed  Information  Collection; 
Comment  Request;  National  Marine 
Sanctuaries  •  Socioeconomic  Impacts 
of  Marine  Reserves 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

SUMMARY:  The' Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  14,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14lh  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  aXdHynek@doc.gov]. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or    . 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Dr.  Vernon  R.  Leeworthy  at 
Bob.Leeworthy@noaa.gov  or  call  301- 
713-3000. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  purpose  of  this  information 
collection  is  to  give  users  of  National 
Marine  Sanctuaries  fair  representation 
in  monitoring  the  socioeconomic 
impacts  of  a  network  of  marine  reserves 
(no  take  areas)  in  the  Channel  Islands 
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National  Marine  Sanctuary.  The 
proposed  information  collection  is  a 
follow-up  to  the  previous  efforts  that 
established  baseline  estimates  of 
socioeconomic  activities  in  the  Channel 
Islands  National  Marine  Sanctuary.  The 
baseline  information  was  used  to 
estimate  the  expected  impacts  of 
implementing  proposed  marine 
reserves.  The  new  information  will  be 
used  in  a  monitoring  program  to  test 
whether,  and  to  what  extent,  the 
estimated  "expected"  socioeconomic 
impacts  actually  occur. 

II.  Method  of  Collection 

Respondents  complete  paper  forms 
assisted  by  a  NOAA  data  collector. 

III.  Data 

OMB  Number  0648-0408. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
665. 

Estimated  Time  PerResponse:  2  hours. 

Estimated  Total  Annual  Burden 
Hours:  1,330. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

IV.  Request  for  Comments 

Comments  are  invited  on;  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the.functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  7,  2003. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-634  Filed  1-10-03;  8:45  am] 

BILLING  CODE  361(M>»-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.010703D] 

Pacific  Fishery  Management  Council; 
Public  Meeting/Worltshop 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  workshop  to  review  the  NMFS 
Northwest  Fisheries  Science  Center's 
(NWFSC)  bycatch  model,  and  make 
recommendations  regarding  how  new 
observer  data  would  be  incorporated 
into  the  bycatch  model. 
DATES:  The  three-day  workshop  will 
begin  on  Monday,  January  27,  2003  at 
10  a.m.  and  conclude  on  Wednesday, 
January  29,  2003.  On  Tuesday,  January 
28  and  Wednesday,  January  29,  the 
workshop  will  convene  at  8  a.m.  and 
continue  until  business  for  the  day  is 
completed.  Public  comments  will  be 
allowed  at  times  to  be  specified  by  the 
chair. 

ADDRESSES:  The  workshop  will  be  held 
at  NMFS  Northwest  Fisheries  Science 
Center,  in  room  370  W,  2725  Montlake 
Boulevard  East,  Seattle,  WA  98112; 
(206) 860-3200. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ed  Waters,  Fishery  Economics  Staff 
Officer;  telephone:  (503)  820-2280. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  workshop  is  to  review 
the  NWFSC  bycatch  model  and  to 
consider  how  the  new  observer  data 
being  collected  by  NWFSC  would  be 
incorporated  into  the  bycatch  model. 
The  workshop  panel  will  include  two 
members  each  from  the  Pacific  Fishery 
Management  Council's  Scientific  and 
Statistical  Committee  (SSC)  Economics 
Subcommittee,  the  SSC  Groundfish 
Subcommittee,  the  Council's 
Groundfish  Management  Team  (GMT), 
the  Coimcil's  Groimdfish  Advisory 
Subpanel  (GAP),  and  independent 
experts.  The  chair  of  the  SSC  Economics 
Subcommittee  will  chair  the  panel. 

Specific  tasks  for  the  panel  include, 
(1)  review  existing  literature  and 
methodologies  for  estimating  bycatch 
rates  and  discards  (including  the  use  of 
observer  data),  (2)  review  code, 
docimientation  and  results  for  the 


NWFSC  bycatch  model,  (3)  review 
status  and  coverage  of  NMFS  West  Coast 
observer  data,  (4)  review  proposals  for 
incorporating  observer  data  into  the 
2003  bycatch  model,  and  (5)  report 
findings  and  recommendations  to  the 
Council.  A  complete  agenda  and  terms 
of  reference  for  the  workshop  will  be 
posted  on  the  Council's  website  [http:/ 
/www.pcouncil.  org/) . 

Although  nonemergency  issues  not 
contained  in  the  workshop  meeting 
agenda  may  come  before  the  panel  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  action  during  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
document  and  any  issues  arising  after 
publication  of  this  document  that 
require  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  panel's  intent  to  take  final  action  to 
address  the  emergency. 

Special  Accommodations 

The  meeting  site  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  Michael 
Lemon  at  (206)  860-3341,  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  January  8,  200. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-636  Filed  1-10-03;  8:45  am) 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  010703C]  > 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  82nd  meeting  of  the 

Western  Pacific  Fishery  Council's 

Scientific  and  Statistical  Committee 

(SSC)  will  convene  January  28  -  30, 

2003  in  Honolulu,  HI. 

DATES:  The  SSC  meeting  will  be  held 

from  9  a.m.  to  5  p.m.  on  January  28, 

2003,  and  from  8:30  a.m.  to  5  p.m.  on 

January,  29-30  2003. 

ADDRESSES:  The  82nd  SSC  meeting  will 

be  held  at  the  Council  office  conference 
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room,  1164  Bishop  St.,  Suite  1400, 
Honolulu,  HI;  telephone:  (808)  522- 
8220. 

Cktuncil  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  The  SSC 
will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
agenda  items  below.  The  order  in  which 
agenda  items  will  be  addressed  can    - 
change. 

Tuesday,  January  28,  2003,  9  a.m. 

1.  Marine  Mammals 

a.  Monk  seal  research 

b.  Monk  Seal  Recovery  Team 

2.  Crustaceans  Fisheries 

a.  Northwestern  Hawaiian  Islands 
lobster  research 

3.  Bottomfish 

a.  Guam  bottomfish  management 

4.  Northwestern  Hawaiian  Islands/Main 
Hawaiian  Islands  Hawaii  Undersea 
Research  Laboratory  research 

Wednesday,  1 7  May  2000,  8:30  a.m. 

5.  Pelagic  Fisheries 

a.  Hawaii  and  American  Samoa  third 
quarter  longline  reports  for  2002 

b.  American  Samoa  longline  observer 
program 

c.  American  Samoa  limited  entry 
program 

d.  November  2002  Short-tail  albatross 
Biological  Opinion 

e.  Sea  turtle  conservation  and 
management 

i.  November  2002  Western  Pacific 
Pelagic  Fisheries  Biological  Opinion 
ii.  Honolulu  Lab  mitigation  turtle 
research 
iii.  Southern  longline  area  closure 
iv.  Turtle  population  models 
v.  Council  and  NMFS  turtle  projects 
vi.  NMFS  Technical  Expert  Workshop 

f.  International  Meetings  and  Issues 

i.  Second  International  Fishers  Forum 
ii.  Third  Preparatory  Conference  for 
the  Establishment  of  the  Conunission  for 
the  Conservation  and  Management  of 
Highly  Migratory  Fish  Stocks  in  the 
Western  and  Central  Pacific 

Thursday.lS  May  2000,  8:30  a.m. 

6.  Ecosystem  and  Habitat 

a.  Northwestern  Hawaiian  Islands 
Coral  Reef  Sanctuary 

b.  Northwestern  Hawaiian  Islands 
Symposium 


c.  National  Marine  Fisheries  Service 
Northwestern  Hawaiian  Islands  Science 
Workshop 

d.  Marine  Protected  Area  Working 
Group 

7.  Other  Business  . 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  imder 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Acconunodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  January  8.  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-637  Filed  1-10-03;  8:45  am] 
BILUNG  COOE  3S10-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Availability  of  the  Correlation:  Textile 
and  Apparei  Categories  With  the 
Harmonized  Tariff  Schedule  of  the 
United  States  for  2003 

January  7,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Daly,  Computer  Specialist,  Office 
of  Textiles  and  Apparel,  U.S. 
Department  of  Conunerce,  (202)  482- 
3400. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  for  the  Implementation  of 
Textile  Agreements  (CITA)  announces 
that  the  2003  Correlation,  based  on  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  will  be  available  in 
January  2003  as  part  of  the  Office  of 
Textiles  and  Apparel  (OTEXA) 
Publications  CD-Rom. 


The  CD-Rom  may  be  purchased  fi-om 
the  U.S.  Department  of  Commerce, 
Office  of  Textiles  and  Apparel,  14th  and 
Constitution  Avenue,  NW.,  room  H3100, 
Washington,  DC  20230,  ATTN:  Barbara 
Anderson,  at  a  cost  of  $25.  Checks  or 
money  orders  should  be  made  payable 
to  the  U.S.  Department  of  Commerce. 
The  2003  Correlation  will  also  be 
available  on  the  OTEXA  website  at 
http://otexa.ita.doc.gov/corr.htm. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the: 
Implementation  of  Textile  Agreements. 

[FR  Doc.  03-622  Filed  1-10-03;  8:45  am) 

BHJJNG  COOe  3S10-OR-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Planning  and  Steering 
Advisory  Committee  (PSAC) 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  purpose  of  this  meeting 
is  to  discuss  topics  relevant  to  SSBN 
security.  This  meeting  was  previously 
annoimced  in  67  FR  71154,  November 
29,  2002,  and  has  since  been 
rescheduled  for  the  date  and  time 
shown  below. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  January  22,  2003,  from  9 
a.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at" 
the  Center  for  Naval  Analyses,  4825 
Mark  Center,  Alexandria,  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  James  Latsko, 
CNO  (N775C2),  2000  Navy  Pentagon, 
NC-1 ,  Washington,  DC  20350-2000, 
(703)  604-7392. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  closed  meetii^  is  provided  per 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  The  entire  agenda  will 
consist  of  classified  information  that  is 
specifically  authorized  by  Executive 
Order  to  be  kept'  secret  in  the  interest  of 
national  defense  and  is  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  all 
sessions  of  the  meeting  shall  be  closed 
to  the  public  because  they  concern 
matters  listed  in  552b(c)(l)  of  title  5. 
United  States  Code. 

Dated:  January  8.  2003. 
R.  E.  Vincent  D, 

Lieutenant  Commander.  Judge  Advocate 
General's  Corps.  U.S.  Navy.  Federal  Register 
Liaison  Officer. 

(FR  Doc.  03-675  Filed  1-10-03;  8:45  ami 
BHJJNG  COOE  3B10-fF-(> 
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UNIFORMED  SERVICES  UNIVERSITY 
OF  THE  HEALTH  SCIENCES 

Sunshine  Act  Meeting;  Notice 

agency:  Uniformed  Services  University 

of  tiie  Health  Sciences. 

TIME  AND  DATE:  8  a.m.  to  4  p.m., 

February  4,  2003. 

PLACE:  Uniformed  Services  University 

of  the  Health  Sciences,  Board  of  Regents 

Conference  Room  (D3001),  4301  Jones 

Bridge  Road,  Bethesda,  MD  20814-4799. 

STATUS:  Open — under  "Government  in 

the  Sunshine  Act"  (5  U.S.C.  552b{e)(3)). 

MATTERS  TO  BE  CONSIDERED:     «• 

8  a.m.  Meeting — Board  of  Regents 

(1)  Approval  of  Minutes — October  24, 
2002 

(2)  Faculty  Matters 

(3)  Departmental  Reports 

(4)  Financial  Report 

(5)  Report— President,  USUHS 

(6)  Report — Dean,  School  of  Medicine 

(7)  Report — Dean,  Graduate  School  of 
Nursing 

(8)  Comments — Chairman,  Board  of 
regents 

(9)  New  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Bobby  D.  Anderson,  Executive 
Secretary,  Board  of  Regents,  (301)  295- 
3116. 

Dated:  January  8,  2003. 
Patricia  L.  Toppings, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
|FR  Doc.  03-778  Filed  1-9-03;  3:35  pm] 
BILUNG  CODE  5001-08-M 


DEPARTMENT  OF  ENERGY 

Agency  Information  Collection 
Extension 

AGENCY:  Department  of  Energy. 
ACTION:  Submission  for  Office  of 
Management  and  Budget  review; 
comment  request. 

summary:  The  Department  of  Energy 
(DOE)  has  submitted  an  information 
collection  package,  1910-0300, 
Environment,  Safety  and  Health,  to  the 
Office  of  Management  and  Budget  for 
extension  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  This  package 
contains  information  collections  that  are 
used  by  Departmental  management  to 
exercise  management  oversight  and 
control  over  management  and  operating 
(M&O)  contractors  of  DOE's 
government-owned  contractor-operated 
.(GOCO)  facilities,  offsite  contractors, 
and  the  public.  The  contractor 


management  oversight  and  control 
function  concerns  the  ways  in  which 
DOE  contractors  provide  goods  and 
services  for  DOE  organization  and 
activities  in  accordance  with  the  terms 
of  their  contracts;  the  applicable 
statutory,  regulatory  and  mission 
support  requirements  of  the 
Department;  and  regulations  in  the 
functional  area  covered  by  this  package. 

DATES:  Comments  must  be  filed  on  or 
before  February  12,  2003.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the  OMB 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3087. 
(Also,  please  notify  the  DOE  contact 
listed  in  this  notice.) 

ADDRESSES:  Address  comments  to  DOE 
Desk  Officer,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs  (OIRA),  Room  10102, 
New  Executive  Office  Building,  725 
17th  Street,  NW.,  Washington,  DC 
20503.  (Comments  should  also  be 
addressed  to  Susan  L.  Frey,  Director, 
Records  Management  Division,  Office  of 
Business  and  Information  Management, 
Office  of  the  Chief  Information  Officer, 
IM-11/Germantown  Bid.,  U.S. 
Department  of  Energy,  1000 
Independence  Ave,  SW.,  Washington, 
DC  20585-1290. 

SUPPLEMENTARY  INFORMATION:  (1)  Title: 
Environment,  Safety  and  Health;  (2) 
Current  OMB  Control  number:  1910- 
0300;  (3)  Summary:  A  three-year 
extension  is  requested  which  includes 
both  mandatory  and  voluntary  response 
obligations;  (4)  Purpose:  This 
information  is  required  by  the 
Department  to  ensure  that  the 
Departmental  environment,  safety  and 
health  resources  and  requirements  are 
managed  efficiently  and  effectively  and 
to  exercise  management  oversight  of 
DOE  contractor;  (5)  Type  of 
Respondents:  DOE  management  and 
operating  contractors  and  offsite 
contractors;  (6)  Estimated  number  of 
responses:  11,344;  (7)  Estimated  total 
burden  hours:  258,131. 

STATUTORY  AUTHORITY:  Depart  of  Energy 
Organization  Act,  Public  Law  92-01 
Issued  in  Washington,  DC,  on  January  7, 
2003. 

Susan  L.  Frey, 

Director,  Records  Management  Division, 
Office  of  Business  and  Information 
Management,  Office  of  the  Chief  Information 
Officer. 

[PR  Doc.  03-583  Filed  1-10-03;  8:45  am) 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Proposed  Agency  Information 
Collection  Submitted  for  OMB  Review 
and  Comment 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  and  request  for  OMB 
review  and  approval. 

summary:  The  Department  of  Energy 
(DOE)  has  submitted  the  proposed 
collection  of  information  described  in 
this  Notice  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
electronic  form  will  certify  to  DOE  that 
respondents  who  wish  to  purchase  DOE 
high-risk  personal  property  will  comply 
with  all  applicable  U.S.  Laws  and 
Regulations. 

DATES:  Comments  regarding  this 
collection  must  be  filed  on  or  before 
February  12,  2003.  If  you  anticipate  that 
you  will  be  submitting  comments,  but 
find  it  difficult  to  do  so  within  the  time 
period  allowed  by  this  Notice,  please 
advise  the  OMB  Desk  Officer  of  your 
intention  to  make  a  submission  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-7318.  In 
addition,  please  noUfy  the  DOE  contact 
listed  in  this  Notice. 
ADDRESSES:  Address  comments  to  the 
DOE  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10102, 
735  17th  Street,  NW.,  Washington,  DC 
20503.  (Comments  should  also  be 
addressed  to  Susan  L.  Frey,  Director, 
Records  Management  Division,  IM-11/ 
Germantown  Bldg.,  Office  of  Business 
and  Information  Management,  Office  of 
the  Chief  Information  Officer,  U.S. 
Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington 
DC,  20585-1290. 

SUPPLEMENTARY  INFORMATION:  This 
package  contains:  (1)  Title:  End-Use 
Certificate;  (2)  OMB  Control  jyo.:  NEW; 
(3)  Type  of  Request  New;  (4)  Purpose: 
When  acquiring  High  Risk  Property 
from  the  Department  of  Energy,  the  End- 
Use  Certificate  (EUC)  will  be  used  to 
check  respondents  to  determine  if  they 
are  responsible,  not  debarred  bidders. 
Specially  Designated  Nationals  or 
Blocked  Persons,  or  have  not  violated 
U.S.  export  laws,  and  to  advise 
recipients  that  when  property  is  to  be 
exported,  they  must  comply  with  all 
applicable  U.S.  Laws  and  Regulations, 
including  the  Arms  Export  Control  Act 
(22  U.S.C.  2751  et  seq);  Export 
Administration  Act  of  1979  (50  U.S.C. 
App.  2401  et  seq);  continued  under 
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Executive  Order  12924;  International 
Traffic  in  Arms  Regulations  (ITAR)  (22 
CFR  120  et  seq);  Export  Administration 
Regulations  (EAR)  (15  CFR  730  et  seq); 
Foreign  Assets  Control  Regulations 
(OFAC)  (31  CFR  500  et  seq);  and  the 
Espionage  Act  (18  U.S.C.  793  et  seq).  (5) 
Type  of  Respondents:  Individuals  or 
households;  business  or  other  for- 
profits,  not-for-profit  institutions;  farms 
and  state,  local  or  tribal  Government;  (6) 
Estimated  Number  of  Respondents: 
5,000  perspective  purchases;  (7) 
Estimated  Total  Burden  Hours:  1,650. 

Statutory  Authority:  Paperwork  Reduction 
Act  of  1995,  Public  Law  No.  104-13,  44 
U.S.C  Section  3507(a). 

Issued  in  Washington,  DC,  on  January  7, 
2003. 

Susan  L.  Frey, 

Director,  Records  Management  Division, 

Office  of  Business  and  Information 

Management,  Office  of  the  Chief  Information 

Officer. 

[FR  Doc.  03-584  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Department  of  Energy. 

action:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Department  of  Energy 
(DOE),  has  submitted  an  information 
collection  package  to  the  OMB  for 
renewal  under  the  Paperwork  Reduction 
Act  of  1995.  The  package  requests  a  3- 
year  extension  of  its  financial 
management  information  collection, 
OMB  Control  Number  1910-0500.  This 
information  is  required  by  the 
Department  to  ensure  that  financial 
management  resources  and 
requirements  are  managed  efficiently 
and  effectively  and  to  exercise 
management  oversight  of  DOE 
contractors. 

DATES:  Comments  regarding  the 
information  collection  package  should 
be  submitted  to  the  OMB  Desk  Officer 
at  the  following  address  no  later  than 
February  12,  2003.  If  you  anticipate  that 
you  will  be  submitting  comments,  but 
find  it  difficult  to  do  so  within  the 
poiod  of  time  allowed  by  this  Notice, 
please  advise  the  OMB  Desk  Officer  of 
your  intention  to  make  a  submission  as 
soon  as  possible.  The  Desk  Officer  may 
be  telephoned  at  (202)  395-3087.  hi 
addition,  please  notify  the  DOE  contact 
listed  in  this  Notice. 


ADDRESSES:  Address  comments  to  the 
DOE  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10102, 
725  17th  Street,  NW.,  Washington,  DC 
20503.  Comments  should  also  be 
addressed  to  Susan  L.  Frey,  Director, 
Records  Management  Division.  Office  of 
Business  and  Information  Management, 
Office  of  the  Chief  Information  Officer, 
IM-11/Germantown  Bid.,  U.S. 
Department  of  Energy,  1000 
Independence  Ave,  SW.,  Washington, 
DC  20585-1290. 

SUPPLEMENTARY  INFORMATION:  The 
package  contains:  (1)  Title:  Financial 
Management;  (2)  Current  OMB  Control 
Number.  1910-0500;  (3)  Purpose:  This 
information  is  required  by  the 
Department  to  ensure  that  financial 
management  resoiu'ces  and 
requirements  are  managed  efficiently 
and  effectively  and  to  exercise 
management  oversight  of  DOE 
contractors;  (4)  Type  of  Respondents: 
DOE  management  and  operating 
contractors  and  offsite  contractors;  (5) 
Estimated  Number  of  Responses: 
12,626;  (6)  Estimated  Total  Burden 
Hours:  152,704,  including 
recordkeeping  hours,  required  to 
provide  the  information;  (7)  Number  of 
Collections:  The  package  contains  10 
information  and/ or  recordkeeping 
requirements. 

STATUTORY  AUTHORrTY:  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  No.  104- 
13). 

Issued  in  Washington,  DC  on  January  7, 
2003. 

Susan  L.  Frey, 

Director,  Records  Management  Division, 
Office  of  Business  and  Information 
Management,  Office  of  the  Chief  Information 
Officer. 
IFR  Doc.  03-585  Filed  1-10-03;  8:45  ain) 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

[PrMoticitation  #  DE-PS36-03GO93005] 

Low  Wind  Speed  Technology  for  Small 
Wind  Turbines 

AGENCY:  Golden  Field  Office,  U.S. 
Department  of  Energy. 
ACTION:  Notice  of  presolicitation  request 
for  comments  and  expression  of  interest. 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  is  annoimcing  its 
■intention  to  issue  a  solicitation  for 
financial  assistance  and  is  seeking 
expressions  of  interest  and  comments 
on  a  proposed  approach  to  cost-shared. 


public-private  projects  for  the 
development  of  cost-effective  small 
wind  turbines  (100  kilowatts  or  less),  for 
use  in  distributed  power  applications  at 
low  wind  speeds  throughout  the  United 
States.  The  purpose  of  this 
announcement  is  to  obtain  an  indication 
of  the  level  of  interest  by  industry 
participants  and  seek  comments  on  the 
proposed  scope  of  a  low  wind  speed, 
small  wind  turbine  development 
solicitation. 

DATES:  Expressions  of  interest  and 
comments  to  the  planned  solicitation 
are  due  January  24,  2003.  The 
solicitation  is  planned  to  be  issued 
approximately  30  days  after  comments 
are  received.  Should  DOE  decide  to 
proceed,  a  formal  solicitation  will  be 
issued. 

ADDRESSES:  To  obtain  a  copy  of  the 
solicitation,  once  issued,  interested 
parties  should  access  the  DOE  Golden 
Field  Office  Home  Page  at  http:// 
vnvw.golden .  doe  .gov/ 
businessopportunities.html,  click  on 
"Solicitations,"  and  then  access  the 
solicitation  number  identified  above. 
The  DOE  Golden  Field  Office  Home 
Page  will  provide  a  link  to  the 
solicitation  synopsis  in  the  Industry 
Interactive  Procurement  System  (IIPS) 
web  site  and  provide  instructions  on 
using  IIPS.  The  solicitation  will  also  be 
available  directly  through  IIPS  at 
http://e-center. doe. gov  hy  browsing 
opportunities  by  Contract  Activity,  for 
those  solicitations  issued  by  the  Golden 
Field  Office.  To  be  notified  when  the 
solicitation  is  issued,  join  the 
Solicitation  Mailing  List  specific  to  this 
notice  through  IIPS.  DOE  will  not  issue 
paper  copies  of  the  solicitation.  For 
questions  regarding  the  operation  of 
IIPS,  contact  die  IIPS  Help  Desk  at 
IIPS_HelpDesk@e-center.doe.gov  or  at 
(800)683-0751. 

FOR  FURTHER  INFORMATION:  Questions  or 
requests  for  additional  information 
should  be  sent  electronically  to 
godwt@nrel.gov.  Expressions  of  interest 
and  comments  on  the  proposed 
solicitation  should  be  submitted 
electronically  to  godwt@nrel.gov. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  (DOE)  is  soliciting 
expressions  of  interest  and  comments 
on  a  proposed  approach  to  cost-shared, 
public-private  projects  for  the 
development  of  cost-effective  small 
wind  turbines  (100  kilowatts  or  less),  for 
use  in  distributed  power  applications  in 
low  wind  speed  areas  throughout  the 
United  States,  and  primarily  targeting 
residential  and  small  business  uses.  A 
major  focus  of  the  DOE  Wind  Program    . 
is  the  development  of  wind  turbine 
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technology  that  is  cost  effective  for  use 
in  the  vast  areas  of  the  Nation  with 
lower  wind  speeds  than  are  currently 
economically  viable.  The  low  wind 
speed  small  wind  turbine  development 
activities  are  planned  as  cooperative 
efforts  with  industry,  and  gwded  by 
several  principles:  (1)  Public/private 
partnerships  will  be  developed  to 
support  continuing  innovation.  These 
partnerships  are  intended  to  be  flexible 
and  adaptive,  support  multiple 
pathways,  and  offer  opportunities  for 
new  players  to  enter  the  program;  (2) 
wind  program  research  and  testing 
activities  will  be  closely  aligned  to 
support  these  partnerships;  (3)  applied 
systems  integration  activities  will  guide 
portfolio  planning  and  technology 
transfer;  and  (4)  program  evaluations 
will  be  performed  regularly  using 
performance-based  management 
techniques  as  the  basis  for  performance 
criteria,  periodic  review,  and 
adjustment. 

The  goal  of  this  low  wind  speed 
technology  effort  is  to  develop  a  class  of 
small  wind  turbines  (100  kW  or  less)  for 
residential  and  small  business 
applications  that  provide  cost  effective 
performance  in  Class  3  wind  resources 
by  2007.  To  achieve  this  goal,  DOE 
intends  to  provide  financial  support  via 
Grants  and  Cooperative  Agreements  for 
public-private  partnerships  to  complete 
concept  studies,  component 
development,  and/or  turbine  prototype 
development  for  multiple  technology 
pathways.  Given  the  range  of  turbine 
sizes  and  applications  of  interest, 
performance  goals  for  each  partnership 
effort  will  be  established  individually. 
The  objective  for  each  effort  is  to 
achieve  the  level  of  cost  effectiveness  in 
Class  3  wind  resources  that  can  be 
achieved  in  Class  5  resources  with 
current  baseline  technology.  Applicants 
will  propose  an  appropriate  cost 
performance  target  for  Class  3  wind 
resources. 

Industry  partnerships  and  related 
supporting  research  and  testing 
activities  will  be  coordinated  to 
facilitate  technology  transfer  and 
transition  of  conceptual  design  and 
component  development  projects  into 
system  development.  All  partnership 
activities  will  be  periodically  reviewed 
against  establisheid  milestones  as  the 
basis  for  funding  and  planning 
adjustments  needed  to  optimize  the 
portfolio  for  success.  Under  the  planned 
solicitation,  DOE  will  be  soliciting 
applications  foru(l)  Conceptual  Design 
Studies,  (2)  Component  Development, 
and  {3}  Prototype  Turbine  Development 
projects,  for  small-scale  turbine  designs 
(less  than  100  kilowatts)  for  distributed 
power  applications. 


Conceptual  Design  Studies  (Technical 
Area  1)  are  envisioned  as  6-12  month 
efforts  with  a  maximum  of  DOE  funding 
being  $100,000  for  any  single  award.  No 
cost  share  will  be  required.  Awards  for 
Conceptual  Design  Studies  are 
anticipated  to  be  Grants. 

Component  Development  (Technical 
Area  2)  is  envisioned  as  an  18  to  24 
month  effort  with  the  DOE  funding 
being  between  $500,000  and  $1  million 
for  any  single  award.  The  program 
anticipates  a  cost-shared  agreement  with 
a  minimum  cost  share  requirement  of 
30%  by  the  offeror.  As  the  program 
intends  to  be  substantially  involved, 
awards  are  expected  to  be  Cooperative 
Agreements. 

Prototype  Tiu'bine  Development 
(Techniccd  Area  3)  is  envisioned  as  a 
three-year  effort  with  a  maximum  DOE 
funding  of  $1,500,000  for  any  single 
award.  The  program  intends  to  use  a 
cost-shared  agreement  with  a  minimum 
cost  share  requirement  of  50%  by  the 
offeror.  As  DOE  intends  to  be 
substantially  involved,  awards  are 
expected  to  be  Cooperative  Agreements. 
Initial  prototype  wind  turbines  are 
expected  to  complete  field-testing  by 
2007. 

The  program  expects  to  award  one  to 
three  agreements  under  each  Technical 
Area  with  projects  incrementally  funded 
on  a  fiscal  year  basis.  Additional 
consideration  in  the  evaluation  process 
will  be  given  for  cost  sharing  in  excess 
of  the  minimum  required  amount. 
Applicants  may  submit  more  than  one 
application  under  any  or  all  the 
Technical  Areas.  However,  diversity  of 
technology  and  participants  within  the 
DOE  Wind  Program  will  be  factors  in 
selecting  applications  for  negotiation  of 
award. 

Throughout  the  projects.the  program 
will  encourage  the  use  of  best  business 
and  project-management  practices. 
Disciplined  engineering  development 
processes,  including  rigorous  laboratory 
and  field  tests  to  verify  component  and 
subsystem  designs,  will  be  emphasized. 

Applications  need  to  include  a 
description  of  the  proposed  concept  in 
sufficient  detail  as  to  allow  evaluation 
by  a  group  of  knowledgeable  reviewers; 
identify  planned  teaming  arrangements; 
and  include  a  proposed  budget  and 
schedule.  The  program  expects  a 
majority  of  the  work  to  be  performed 
within  the  United  iStates,  and  applicants 
will  be  asked  to  demonstrate  the 
economic  benefits  of  the  proposed 
project  to  the  United  States.  Qualified 
business  and  technical  professionals 
will  evaluate  the  written  applications. 
Awards  will  be  based  upon  technical 
viability,  projected  Cost  of  Energy 
(COE),  capabilities,  and  the  likelihood 


of  achieving  program  goals  and 
objectives. 

The  American  World  Energy 
Association  (AWEA)  U.S.  Small  Wind 
Turbine  Industry  Roadmap  document 
{http://www.awea.org/smallwind/ 
documents/31958.pdf)  identifies 
specific  areas  of  interest  that  relate  to 
future  advances  in  distributed  wind 
technology.  These  areas  of  interest 
include:  (1)  Reduction  in  turbine  system 
costs;  (2)  reduction  in  manufacturing 
costs;  (3)  improvements  in  reliability; 
(4)  improvements  in  power  electronics 
design  and  reliability;  (5)  reduction  of 
noise;  (6)  development  of  better 
analjrtical  tools;  (7)  improvement  in 
overspeed  control  knowledge;  and  (8) 
development  of  more  cost-effective, 
taller  towers. 

Expressions  of  interest  are  sought 
from  potential  applicants  to  the 
forthcoming  solicitation,  and  comments 
on  the  proposed  plan  are  sought  from  all 
interested  parties.  Expressions  of 
interest  should  not  include  detailed 
proposals,  but  should  include  the 
following  information:  (1)  The  names, 
addresses,  telephone  and  facsimile 
numbers,  and  electronic  mail  address  of 
the  primary  c(}ntact  person  for  the 
planned  application;  (2)  potential 
participants,  their  affiliation,  and 
proposed  roles,  including  the  need  for 
support  fr^m  National  Laboratories  such 
as  the  National  Renewable  Energy 
Laboratory  (NREL)  or  Sandia  National 
Laboratory  (SNL);  (3)  comments  on  the 
proposed  solicitation;  (4)  a  statement 
indicating  the  Technical  Area  under 
which  an  application  for  financial 
assistance  should  be  submitted;  and  (5) 
a  brief  description  of  the  concept  to  be 
proposed.  Responses  to  this  notice 
should  not  exceed  five  pages. 

To  be  considered,  responses  should 
be  received  by  January  24,  2003.  Once 
issued.  Solicitation  number  DE-PS36- 
03GO93005  will  include  complete 
information  including  technical  aspects, 
funding,  application  preparation 
instructions,  evaluation  criteria,  and 
other  factors  that  will  be  considered 
when  selecting  applications  for  funding. 
Issuance  of  the  solicitation  is  planned 
for  February  2003,  with  applications 
due  approximately  60  calendar  days 
after  the  solicitation  is  issued. 
Information  on  Financial  Assistance 
Regulations  (10  CFR  600),  proposal 
firms,  award  format,  or  post  award 
forms  can  be  obtained  through  the  DOE 
Golden  Field  Office  Home  Page  http:// 
www.goIden.doe.gov/ 
businessopportunities.html. 
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issued  in  Golden,  Colorado,  on  December 
17,2002. 
Jerry  L.  Zimmer, 

Director,  Office  of  Acquisition  and  Financial 
Assistance. 

|FR  Doc.  03-582  Filed  1-10-03;  8:45  am] 
BltUNG  CODE  645(MI1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0044;  FRL-7279-7] 

Educational  Outreach  and  Baseline 
Assessment  of  Existing  Exposure  and 
Risks  of  Exposure  to  Lead  Poisoning 
of  Tribal  Children;  Notice  of  Funds 
Availability 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  is  soliciting  grant 
proposals  from  Indian  Tribes  to  support 
Tribal  lead  outreach  and  educational 
awareness  and  conduct  baseline 
assessment  of  existing  exposure  and 
risks  of  exposure  to  lead  poisoning  of 
Tribal  children.  EPA  is  awarding  grants 
which  will  provide  approximately  $1.4 
million  to  Indian  Tribes  to  perform 
those  activities  and  to  encourage  Indian 
Tribes  to  consider  continuing  such 
activities  in  the  future.  This  notice 
describes  eligibility,  activities, 
application  procedures  and 
requirements,  and  evaluation  criteria. 
DATES:  All  grant  proposals  must  be 
received  on  or  before  March  14,  2003. 
ADDRESSES:  Grant  proposals  must  be 
submitted  by  mail.  Please  follow  the 
detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Barbara 
Cuimingham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact. 
Darlene  Watford,  Program  Assessment 
and  Outreach  Branch,  National  Program 
Chemicals  Division  (7404T),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
X)C  20460-0001;  telephone  number: 
(202)  566-0516;  e-mail  address: 
watford.darlene@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


L  General  InformatioD 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  Federally 
Recognized  Indian  Tribe  or  Tribal 
Consortium.  For  the  purposes  of  this 
notice,  a  partnership  between  two  or 
more  Federally  Recognized  Indian 
Tribes  is  considered  a  consortium. 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

921150  American  Indian  and  Alaskan 
Native  Tribal  Governments. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  Federal  Register  document 
published  by  the  Bureau  of  Indian 
Affairs  (BIA)  on  March  13,  2000  (65  FR 
13298)  which  lists  all  Federally 
Recognized  Indian  Tribes.  If  you  have 
any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0044.  The  official  public 
docket  consists  of  documents 
specifically  referenced  in  this  action 
and  other  information  related  to  this 
action.  Although  a  part  of  the  official 
docket,  the  public  docket  does  not 
include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center,  Rm.  B102-Reading  Room,  EPA 
West,  1301  Constitution  Ave..  NW., 
Washington,  DC. The  EPA  Docket 
Center  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  EPA  Docket  Center 
Reading  Room  telephone  number  is 
(202)  566-1744  and  the  telephone 
number  for  the  OPPT  Docket,  which  is 
located  in  EPA  Docket  Center,  is  (202) 
566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 


electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  access  the  index  listing  of  the 
contents  of  the  official  public  docket, 
and  to  access  those  dociunents  in  the 
public  docket  that  are  available 
electronically.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.I.  Once  in  the 
system,  select  "search,"  then  key  in  the 
appropriate  docket  ID  number. 

You  may  also  access  this  docimient  at 
the  Office  of  Pollution  Prevention  and 
Toxics  Lead  Home  Page  at  http:// 
www.epa.gov/lead/new.htm. 

C.  How  and  To  Whom  Do  I  Submit  a 
Grant  Proposal? 

You  may  submit  one  original  and 
three  double-sided  copies  of  the  grant 
proposal  through  the  mail  to:  Darlene 
Watford,  Program  Assessment  and 
Outreach  Branch,  National  Program 
Chemicals  Division  17404T).  Office  of 
Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001. 

For  overnight/express  delivery 
service,  send  grant  proposals  to:  Darlene 
Watford,  Program  Assessment  and 
Outreach  Branch,  National  Program 
Chemicals  Division  (7404T),  Office  of 
Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1301  Constitution  Ave.,  NW., 
EPA  West  (Old  Customs  Bldg.),  4'^  Floor 
Connecting  Wing,  Room  4355, 
Washington,  DC  20004-0001. 

n.  What  Action  is  the  Agency  Taking? 

EPA  is  soliciting  proposals  from 
Tribes  or  Tribal  Consortia  for  grants  to 
support  educational  outreach  activities 
and/or  baseline  assessment  of  existing 
exposure  and  risks  of  exposure  to  lead 
poisoning  of  Tribal  children.  The 
educational  outreach  grants  will  provide 
Tribes  with  the  means  to  launch  efforts 
to  educate  Tribal  families  about  dangers 
to  children  of  exposure  to  lead-based 
paint  hazards.  The  baseline  assessments 
may  include  inspecting  pre-1978  Tribal 
housing  and/or  child-occupied  facilities 
for  lead-based  paint  hazards,  blood-lead 
screening  to  collect  blood-lead  level 
data  of  Tribal  children,  testing  of  paint, 
dust,  and  soil  for  hazardous  lead  levels, 
training  individuals  to  perform  lead 
inspections  and  risk  assessments,  and 
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funding  contractor  support  necessary  to 
implement  these  activities.  EPA  is 
awarding  grants  which  will  provide 
approximately  $1.4  million  for  Tribes  or 
Tribal  Consortia  to  perform  these 
activities.  Decisions  on  awarding  the 
grant  funds  will  be  made  based  on  the 
evaluation  of  the  proposals  using  the 
criteria  specified  in  Unit  III.  Tribes  or 
Tribal  Consortia  that  submit  qualifying 
proposals  will  be  notified  by  EPA  and 
will  be  required  to  submit  official  grant 
applications. 

m.  What  Should  I  Consider  as  I 
Prepare  My  Grant  Proposal? 

A.  Scope  and  Purpose 

The  purpose  of  these  grants  is  to 
support  Tribal  lead  awareness  outreach 
(educational)  activities  and  the  efforts  of 
Indian  Tribes  to  identify  children's  risks 
to  lead  by  conducting  a  baseline 
assessment  of  existing  exposure  and/or 
potential  lead  exposures.  The  outreach 
activities  may  be  provided  to  children, 
parents,  daycare  providers,  and  legal 
custodians  on  the  potential  health  risks 
associated  with  lead  exposure.  As  a 
result  of  the  baseline  assessment.  Tribes 
may  use  the  resulting  data  to  evaluate 
whether  there  is  a  need  to  develop  and 
implement  an  authorized  Tribal  lead- 
based  paint  program  (40  CFR  745.324). 

B.  Eligibility 

EUgible  recipients  are  any  Federally 
Recognized  Indian  Tribes  or  Tribal 
Consortia  only.  Federally  Recognized 
Indian  Tribes  are  listed  in  the  Federal 
Register  document  published  by  the 
BIA  on  March  13,  2000  (65  FR  13298). 
Only  one  grant  proposal  may  be 
submitted  by  each  Tribe  or  Tribal 
Consortia  under  this  notice.  However, 
the  grant  proposal  may  include  outreach 
activities,  baseline  assessment  activities, 
or  both.  There  are  no  requirements  for 
matching  funding  under  this  grant 
program.  There  is  no  requirement  that  a 
Tribe  provide  documentation  that  it 
meets  the  treatment  in  a  manner  similar 
to  a  State  (TAS)  standard. 

C.  Activities  to  be  Funded 

EPA  will  provide  financial  assistance 
in  the  form  of  grants  to  Indian  Tribes  or 
Tribal  Consortia  to  conduct  any  or  all  of 
the  following  activities: 

1.  Outreach  (educational)  activities. 
EPA  will  provide  financial  assistance  in 
the  form  of  grants  to  Indian  Tribes  or 
Tribal  Consortia  to  develop  and  conduct 
organized  outreach  efforts  to  educate 
Tribal  families  about  the  dangers  to 
children  from  exposure  to  lead-based 
paint  hazards,  distribute  educational 
information,  and  encourage  Tribal 
families  to  have  their  children  screened 


for  lead  poisoning  and  have  their  homes 
tested  for  lead  hazards.  Activities  may 
include,  but  are  not  limited  to,  training 
medical  professionals,  developing 
culturally  specific  lead  outreach 
materials,  distributing  pamphlets,  and 
establishing  an  in-home  education 
program  to  visit  the  homes  of  young 
Tribal  children. 

Tribes  may  develop  their  own 
outreach  materials;  however,  the  use 
and  reproduction  of  pre-existing 
products  is  strongly  encouraged  and 
preferred.  EPA  is  aware  that  many  State, 
Tribal,  and  local  departments  of  health 
and  environmental  protection,  as  well 
as  advocacy  groups  and  community 
development  groups,  have  developed 
useful  lead  poisoning  prevention 
materials  to  conduct  outreach  and 
awareness  (educational)  activities.  EPA 
and  other  Federal  agencies  have 
developed,  and  currently  provide,  a 
wide  range  of  outreach  materials 
available  from  the  National  Lead 
Information  Center  (1-800-424-LEAD). 
Trained  specialists  at  the  Center  can 
help  identify  specific  types  of  lead 
awareness  materials  that  already  exist 
and  thereby  avoid  spending  the  limited 
resources  to  recreate  these  materials. 
Grant  funding  may  be  used  to  duplicate 
existing  lead  outreach  materials  or  to 
develop  and  implement  a  lead 
poisoning  awareness  and  prevention 
program.  Any  new  lead  awareness 
materials  developed  must  be  consistent 
with  the  Federal  (EPA,  Department  of 
Housing  and  Urban  Development 
(HUD),  and  Centers  for  Disease  Control 
and  Prevention  (CDC,  formerly  the 
Centers  for  Disease  Control))  lead 
hazard  awareness  and  poisoning 
prevention  programs  (www.epa.gov/ 
lead,  www.hud.gov/offices/lead/,  and 
http  ://www.cdc.gov/nceh/lead/ 
lead. htm)  and  receive  approval  from  the 
appropriate  EPA  Regional  Lead  Contacts 
(see  list  of  Regional  Lead  Contacts  in 
Unit  III.C.2.V.)  prior  to  distribution. 

2.  Baseline  assessment  activities — i. 
Conduct  blood-lead  screening  of  Tribal 
children  age  6  years  and  under.  For 
blood-lead  screening  activities,  the 
focus  should  be  on  Tribal  children 
between  the  ages  of  12-36  months 
because  blood-lead  levels  tend  to  be 
highest  in  this  age  group,  and  more 
children  in  this  age  group  tend  to  have 
blood-lead  levels  >10  (microgreuns/ 
deciliter  (jig/dL).  The  CDC's 
recommended  level  of  concern  that 
encourages  followup  activities  is  10  ng/ 
dL,  with  specific  actions/interventions 
reconunended  at  various  elevated  blood- 
lead  levels.  All  blood-lead  samples 
collected  from  Tribal  children  must  be 
analyzed  using  a  Clinical  Laboratory 
Improvement  Amendments  (CLIA)- 


certified  laboratory.  Portable,  hand-held 
blood-lead  analyzers  may  be  used,  but 
must  be  operated  by  a  laboratory  that  is 
CLIA  certified  for  moderately  complex 
analysis.  CLIA,  published  in  1992  (42 
CFR  part  405),  is  administered  by  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS,  formerly  the  Health  Care 
Finance  Administration).  CLIA-certified 
laboratories  must  successfully 
participate  in  a  testing  proficiency 
program  that  is  CLIA  approved. 
Information  regarding  CLIA  may  be 
downloaded  from  the  CMS  web  site  at 
http://wwrw.cms.gov/clia/. 

ii.  Conduct  inspections  and  risk 
assessments  ofpre-1978  Tribal  housing 
and/or  child  occupied  facilities  for  lead- 
based  paint  hazards.  (Housing  and 
facilities  may  be  owned  or  occupied  by 
Tribal  members.)  This  includes 
collection  and  analysis  of  paint,  dust, 
and  soil  samples  for  hazardous  lead 
levels.  Inspections  and  risk  assessments 
may  only  be  conducted  by  individuals 
certified  by  EPA  for  Indian  country  in 
the  EPA  Region  where  the  Tribe  is 
located  or  certified  by  the  recipient 
Tribe  if  the  Tribe  has  received  EPA 
program  authorization.  Inspections  and 
risk  assessments  must  be  conducted 
according  to  the  work  practice  standards 
found  in  40  CFH  745.227  or  those  of  the 
authorized  Tribal  program.  Analysis  of 
paint,  dust,  and  soil  samples  must  be 
conducted  by  a  National  Lead 
Laboratory  Accreditation  Program 
(NLLAP)  recognized  laboratory.  EPA  has 
established  the  NLLAP  to  recognize 
laboratories  that  demonstrate  the  ability 
to  analyze  paint  chip,  dust,  or  soil 
samples  for  lead.  NLLAP  provides  the 
public  with  a  list  of  laboratories  that 
have  met  EPA  requirements  and 
demonstrated  the  capability  to 
acciu-ately  analyze  paint  chip,  dust,  or 
soil  samples  for  lead.  A  current  list  of 
NLLAP-recognized  laboratories  can  be 
obtained  by  calling  the  National  Lead 
Information  Center  at  1-800-424-LEAD. 

iii.  Train  workers  to  perform  lead 
inspections  and  risk  assessments.  Grant 
funds  may  be  used  for  initial,  refresher, 
or  any  other  training  and/or  third  party 
testing  required  to  obtain  certification 
(as  discussed  in  Unit  III.C.2.ii.)  to 
perform  lead-based  paint  inspections 
and  risk  assessments.  Grant  funds  ■ 
cannot  be  used  to  pay  for  any 
administrative  fees  for  certification  to 
conduct  lead  inspections  and/ or  risk 
assessments. 

iv.  Compile  and  summarize 
demographic  data  collected  from 
activities  listed  in  Unit  in.C.2.i-iii.  In 
order  for  Tribes  to  qualify  for  other 
Federal  funds  for  lead  activities, 
sufficient  data  needs  to  be  compiled  and 
well  organized.  It  is  strongly 
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recommended  that  Tribes  develop  or 
use  an  existing  data  management  system 
(manual  or  automated)  to  collect  and 
maintain  the  data  collected  diu-ing  the 
project,  including  laboratory  results  and 
data  on  followup  cases  for  Tribal 
children  with  elevated  blood-lead 
levels.  This  information  may  be 
essential  in  determining  if  Tribes  have 
the  capacity  for  a  Tribal  lead  program 
(40  CFR  745.324)  and  are  eligible  for 
other  Federal  funding  for  lead  activities. 
(An  existing  Tribal  tracking  system. 
Tribal  Relational  Environmental 
Numeric  Health  Database  System  or 
(TRENHDS),  may  be  viewed  or 
downloaded  from  http:// 
www.bluejaydata.com/trenhds.)  It  is 
recommended  that  the  data  include: 
Tribe  or  Tribal  Consortium  name  and 
location;  an  identifier  that  protects  the 
privacy  of  the  child;  age  of  housing  in 
which  the  child  resides;  age  of  the  child 
(in  months);  gender;  sample  media 
(blood,  soil,  dust,  or  paint);  date  of 
sample  collection;  method  of  sample 
collection  (for  blood  samples  indicate 
whether  method  was  capillary  or 
venous);  laboratory  analysis  method  and 
date;  the  levels  of  lead  in  blood  (in 
micrograms  per  deciliter  (^g/dL));  soil 
(in  micrograms  per  gram  (ng/g));  dust  (in 
micrograms  per  square  foot  (ng/ft^));  and 
paint  (in  micrograms  per  gram  (ng/g)  or 
milligrams  per  centimeter  square  (mg/ 
cm-));  the  number  of  homes  and/or 
child-occupied  facilities  where  risk 
assessments  or  inspections  were 
conducted;  the  number  of  paint,  dust, 
and  soil  samples  collected;  and  possible 
exposure  routes  from  other  sources 
(such  as  hobby  materials,  pottery,  parent 
occupational  exposure,  special  native 
foods,  medications,  etc.)  for  each  Tribal 
child  screened. 

V.  Quality  assumnce.  All 
environmental  or  health-related 
measurements  or  data  generation  must 
adequately  address  the  requirements  of 
40  CFR  31.45  relating  to  quality 
assurance/quality  control.  Information 
on  EPA  quality  assurance  requirements 
may  be  downloaded  from  the  EPA 
Quality  Staff  web  site  at  www.epa.gov/ 
quality.  To  begin  the  process  of 
developing  the  quality  assurance 
documentation,  a  quality  assurance 
project  plan  template  has  been 
developed  that  may  be  helpful  to  use  as 
a  guide.  The  template  may  be 
downloaded  from  the  EPA/OPPT  web 
site  at  www.epa.gov/lead/new.htm.  For 
further  guidance  on  preparation  of  the 
quality  documentation  and  specific  EPA 
Regional  Office  approval  requirements, 
please  contact  the  appropriate  EPA 
Regional  Lead  Contact  listed  in  this 
unit. 


Region  I:  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont),  Regional  Contact — 
James  M.  Bryson,  USEPA  Region  I,  One 
Congress  St.,  Suite  1100  (CPT),  Boston,  MA 
02114-0203.  Telephone  number:  (617)  91B- 
1524. 

Region  II:  (New  Jersey,  New  York,  Puerto 
Rico,  and  the  Virgin  Islands),  Regional 
Contact — Lou  Bevilacqua.  USEPA  Region  II, 
MS-225,  2890  Woodbridge  Ave.,  Edison,  NJ 
08837.  Telephone  number:  (732)  321-6671. 

Region  III:  (Delaware,  Maryland, 
Pennsylvania,  Virginia.  West  Virginia,  and 
the  District  of  Columbia),  Regional  Contact — 
Roberta  Riccio,  USEPA  Region  III  (3WC33), 
1650  Arch  St..  Philadelphia,  PA  19103-2029. 
Telephone  number:  (215)  814-3107. 

Region  IV:  (Alabama,  Florida,  Georgia. 
Kentucky.  Mississippi,  North  Carolina.  South 
Carolina,  and  Tennessee),  Regional  Contact — 
Rose  Anne  Rudd,  USEPA  Region  IV,  61 
Forsyth  St..  SW.,  Atlanta,  GA  30303. 
Telephone  number:  (404)  562-8998. 

Region  V:  (Illinois,  Indiana,  Michigan, 
Minnesota.  Ohio,  and  Wisconsin).  Regional 
Contact— David  Turpin.  USEPA  Region  V 
(DT-8J),  77  W.  Jackson  Blvd.,  Chicago,  IL 
60604.  Telephone  number:  (312)  886-7836. 

Region  VI:  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas),  Regional 
Contact— Brian  Burgess,  USEPA  Region  VI, 
1445  Ross  Ave.,  12"'  Floor  (6MD-RP).  Dallas, 
TX  75202.  Telephone  number:  (214)  665- 
7534: 

Region  VII:  (Iowa.  Kansas.  Missouri,  and 
Nebraska).  Regional  Contact — Margaret 
Stockdale.  USEPA  Region  VII,  ARTD/RALI, 
901  North  S'h,  Kansas  City.  KS  66101. 
Telephone  number:  (913)  551-7936. 

Region  VIII:  (Colorado.  Montana.  North 
Dakota.  South  Dakota,  Utah,  and  Wyoming), 
Regional  Contact — David  Combs,  USEPA 
Region  VIII.  999  18'h  St.,  Suite  300..Denver, 
CO  80202.  Telephone  number:  (303)  312- 
6021. 

Region  IX":  (Arizona,  California,  Hawaii, 
Nevada,  American  Samoa,  and  Guam), 
Regional  Contact— Mary  Aycock,  USEPA 
Region  IX  (CMD-^),  75  Hawthorne  St.,  San 
Francisco,  CA  94105.  Telephone  number: 
(415)  947-4169. 

Region  X:  (Alaska,  Idaho,  Oregon,  and 
Washington),  Regional  Contact — Barbara 
Ross,  USEPA  Region  X,  Solid  Waste  and 
Toxics  Unit  (WCM-128),  1200  Sixth  Ave.. 
Seattle.  WA  98101.  Telephone  number:  (206) 
553-1985. 

D.  Travel  to  Conferences 

Grant  funds  may  be  used  to  support 
travel  expenses  and  attendance  of  key 
Tribal  lead  program  personnel  at  EPA 
Regional  and  National  Lead 
conferences. 

E.  Project  Duration 

Projects  are  expected  to  be  completed 
within  2  years  of  award  of  the  grant. 

F.  Ineligible  Costs 

Examples  of  ineligible  costs  under 
this  grant,  include  the  following: 

1.  Buying  real  property,  such  as  land 
or  buildings. 


2.  Lead  hazard  reduction  activities, 
such  as  performing  interim  controls  or 
abatement  (as  defined  in  40  CFR 
745.223). 

3.  Construction  activities,  such  as 
renovation,  remodeling,  or  building  a 
structure. 

4.  Office  equipment  that  costs  more 
them  10%  of  the  amount  of  the  grant, 
such  as  a  copying  machine  or  a  color 
printer. 

5.  Analysis  equipment  in  excess  of 
10%  of  the  amount  of  the  grant. 

6.  Lead-based  paint  certification  fees 
for  individuals  and  firms. 

7.  Contractor  support  in  excess  of 
25%  of  the  amoimt  of  the  grant  award, 
except  where  contract  services  include 
blood-lead  analysis,  training,  and/or 
lead-based  paint  inspections  and  risk 
assessments. 

8.  Duplication  of  any  lead-related 
activities  that  have  been  previously 
funded  by  EPA,  or  other  Federal 
Government  sources. 

9.  Case-management  costs,  including 
treatment  for  Tribal  children  with 
elevated  blood- lead  levels  (e.g., 
followup  visits  by  a  doctor  or  chelation 
therapy). 

EPA  is  extremely  interested  in 
knowing  what  actions  Tribes  plan  to 
follow  regarding  monitoring,  education, 
and/or  treatment  for  children  whose 
blood-lead  levels  are  determined  to  be 
elevated  (>10  fcig/dL)  while  screened 
under  this  grant.  It  is  important  that  the 
children  who  arb  found  to  have  elevated 
blood-lead  levels  are  treated.  A 
description  of  specific  steps  and  related 
information  ^or  followup  activities  must 
be  included  in  the  work  plan  section  of 
the  grant  proposal. 

G.  Grant  Proposal  Requirements 

Submit  one  original  and  three  double- 
sided  copies  of  the  grant  proposal, 
including  a  return  mailing  address. 
Grant  proposals  must  be  unbound, 
stapled,  or  clipped  in  the  upper  left- 
hand  comer,  on  white  paper,  and  with 
page  numbers.  The  deadline  for  EPA's 
receipt  of  grant  proposals  is  March  14, 
2003.  If  the  Tribe  has  conducted,  or  is 
currently  working  on  a  related 
project(s),  a  brief  description  of  those 
projects,  funding  sources,  primary   • 
commitments,  and  an  indication  as  to 
whether  those  commitments  were  met 
must  be  included  in  the  grant  proposal. 
The  description  must  also  indicate  how 
the  proposed  project  is  different  from 
other  funded  work  conducted  by  the 
Tribe(s)  or  unfunded  work  conducted  by 
another  entity  (e.g.,  Indian  Health  "t 

Service,  Superfund),  and  how  the 
proposed  project  will  not  duplicate 
previous  or  on-going  projects.  It  is 
important  to  note  that  funds  cannot  be 
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awarded  to  conduct  activities  which 
have  been  previously  funded  through 
any  other  Federal  grant  program. 

Grant  proposals  should  be  clearly 
marked  to  indicate  any  information  that 
is  to  be  considered  confidential.  EPA 
will  make  final  confidentiality  decisions 
in  accordance  with  Agency  regulations 
in  40  CFR  part  2.  subpart  B.  All  initial 
grant  proposals  received  under  this 
notice  are  subject  to  the  dispute 
resolution  process  defined  at  40  CFR 
30.63  and  part  31,  subjpart  F. 

This  notice  is  one  or  two  EPA  notices 
that  announce  the  availability  of  funds 
to  conduct  various  lead-based  paint 
activities.  The  second  notice,  which  was 
published  in  the  Federal  Register  issue 
of  September  18,  2002  (67  FR  58788) 
(FRL-7191-8),  Solicitation  of 
Applications  for  Lead-Based  Paint 
Program  Grants;  Notice  of  Availability 
of  Funds,  announces  the  availability  of 
the  lead-based  paint  section  404(g)  lead 
grant  program.  Although  a  Tribe  may 
apply  to  receive  grant  funding  from  both 
notices,  they  each  have  very  distinct 
objectives.  The  grant  program 
opportunities  described  in  this  notice 
may  serve  as  a  precursor  to,  but  not  as 
an  equivalent  or  supplement  to,  the 
section  404(g)  lead-based  paint  grant 
program.  The  section  404(g)  lead-based 
paint  grant  program  involves 
infrastructure  development  for  the 
anticipated  implementation  of  a  lead- 
based  paint  training  and  certification 
program  and  does  not  include  the 
activities  (testing  for  lead  in  blood, 
paint,  dust,  or  soil  samples,  or  the 
general  outreach  and  education 
activities)  listed  in  this  notice.  Tribes 
may  determine  from  the  sample  results 
and  data  interpretation  that  they  obtain 
from  the  grant  program  described  in  this 
notice,  that  they  have  a  need  to  develop 
a  lead-based  paint  grant  program  and 
may  apply  for  section  404(g)  grant 
funds.  Alternatively,  a  Tribe  may  decide 
that  it  is  not  in  their  best  interest  to 
pursue  such  a  training  and  certification 
oversight  program.  Tribes  or  Tribal 
Consortia  with  an  EPA-approved  lead- 
based  paint  program  may  become 
eligible  for  other  Federal  funding 
opportunities  for  lead  activities. 

H.  Work  Plan 

To  be  considered  for  selection  under 
this  grant  program,  grant  proposals  must 
include  a  completed  work  plan  as 
described  in  this  unit.  Tribes  may  elect 
to  submit  a  grant  proposal  for  outreach 
and/or  baseline  assessment  activities. 
However,  only  one  grant  proposal  will 
be  accepted  from  each  Tribe  or  Tribal 
Consortia  in  response  to  this  notice.  The 
work  plan  must  describe  the  proposed 
project.  The  work  plan  must  be  4-6 


typed  pages  in  length  (excluding 
appendices).  One  page  is  one  side  of  a 
single-spaced  typed  page.  The  pages 
must  be  letter  size  (10  or  12  characters 
per  inch  (cpi))  and  must  have  margins 
that  are  at  least  1  inch.  The  format  for 
the  work  plan  must  be  organized  and 
outlined  as  follows: 

Section  I.  Work  Plan  for  Educational 
Outreach  Grant  Proposal 

A.  Title  of  Project,  Table  of  Contents,  and 
Summary 

B.  Outreach  (Educational)  Activities 

This  section  should  include,  but  not  be 
limited  to,  the  following  items/ activities: 
Purpose,  goal,  and  scope  of  the  project;  types 
of  lead  educational  material  that  will  be  used 
and/or  reproduced;  types,  if  any,  of  lead 
educational  materials  that  will  be  developed; 
distribution  and  delivery  plans;  and 
percentage  estimate  of  the  numt)er  of  Tribal 
families  who  will  receive  the  lead  awareness 
information.  The  grant  proposal  must  include 
a  statement  which  describes  how  the 
effectiveness  of  the  project  will  be 
determined. 

C.  Project  Management 

Include  a  description  of  staff  positions, 
roles,  and  responsibilities,  a  description  of 
experience  in  or  potential  to  conduct 
activities  described  in  B;  efforts  of 
partnership  and  collaboration  with  other 
local-health  agencies,  extent  of  contractor 
support,  schedule  and/or  a  time  line  showing 
the  major  activities  and  estimated  time 
frames  for  initiation  and  completion,  and  a 
budget  summary. 

D.  Budget 

Provide  a  reasonable  budget  that  is  clearly 
identifiable  with  work  plan  activities. 

E.  Appendices 

The  appendices  must  be  no  more  than  10 
pages  total  and  follow  the  same  paging  and 
spacing  description  as  provided  in  this 
outline. 

i.  Resumes  of  key  personnel  (also  include 
title,  description,  and  reference  name  with 
phone  number  for  work  on  previous  or 
current  grants  or  contracts  within  the  last  5 
years). 

ii.  Letters  of  support  from  Tribal 
representatives  for  Tribal  Consortia.  For 
individual  Tribes,  include  a  letter  or 
resolution  from  Tribal  Council  or 
Chairperson  showing  support  for  and 
commitment  to  the  project.  (If  it  is  not 
possible  to  obtain  a  letter/resolution  from  the 
Tribal  Council  or  Chairperson  to  submit  with 
your  application,  an  interim  letter  of 
explanation  must  be  included  with  the 
application.)  The  letter/resolution  will  still 
be  required  prior  to  award  of  the  grant. 

iii.  Detailed  information  on  other  lead- 
based  paint  or  lead-related  activities 
conducted  by  the  Tribe  or  Tribal  Consortium. 


Section  n.  Work  Plan  for  Baseline 
Assessment  Grant  Proposal 

A.  Title  of  Project,  Table  of  Contents,  and 
Summary 

B.  Baseline  Assessment  Activities 

This  section  should  include  the  purpose, 
goal,  and  approach  of  the  project.  This 
section  should  also  include  a  discussion  of 
the  separate  phases  of  the  project;  the  criteria 
for  selecting  properties  to  be  inspected  and/ 
or  to  have  risk  assessments  performed  and 
children  screened;  methods  to  be  used  for 
data  collection  and  quality  control;  and 
training  and  certification  of  individuals  to 
perform  lead-based  paint  evaluation 
activities.  The  grant  proposal  must  include  a 
statement  which  describes  how  the 
effectiveness  of  the  project  will  be. 
determined. 

C.  Project  Management 

Include  a  description  of  staff  positions, 
roles,  and  responsibilities,  a  description  of 
experience  in  or  potential  to  conduct 
activities  described  in  section  B.;  efforts  of 
partnership  and  collaboration  with  other 
local-health  agencies,  extent  of  contractor 
support,  schedule  and/or  time  line  showing 
the  major  activities  and  estimated  time 
frames  for  initiation  and  completion,  and  a 
budget  summary. 

D.  Budget 

Provide  a  reasonable  budget  that  is  clearly 
identifiable  with  work  plan  activities. 

E.  Appendices 

The  appendices  must  be  no  more  than  10 
pages  total  and  follow  the  same  paging  and 
spacing  description  as  provided  in  this 
outline. 

i.  Resumes  of  key  personnel  (also  include 
title,  description,  and  reference  name  with 
phone  number  for  work  on  previous  or 
current  grants  or  contracts  with  the  Federal 
Government  within  the  last  5  years). 

ii.  Letters  of  support  from  Tribal 
representatives  for  Tribal  Consortia.  For 
individual  Tribes,  include  a  letter  or 
resolution  from  Tribal  Council  or 
Chairperson  showing  support  for  and 
commitment  to  the  project.  (If  it  is  not 
possible  to  obtain  a  letter/resolution  from  the 
Tribal  Council  or  Chairperson  to  submit  with 
your  application,  an  interim  letter  of 
explanation  must  be  included  with  the 
application.)  The  letter/resolution  will  still 
be  required  prior  to  award  of  the  grant. 

iii.  Detailed  information  on  other  lead- 
based  paint  or  lead-related  activities  (if 
applicable). 

/.  Funding 

Applicants  may  receive  grants  of  up 
to  $50,000  for  an  outreach  (education) 
project,  $75,000  for  baseline  assessment 
activities,  and  $125,000  for  a  combined 
grant  proposal  for  both  outreach 
(education)  and  baseline  assessment 
activities.  A  separate  budget  breakdown 
is  required  to  indicate  outreach  and 
baseline  assessment  funds  in  combined 
grant  proposals. 
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Final  distribution  of  the  funds  will  be 
dependent  upon  the  number  of  qualified 
applicants,  Tribal  populations  served  by 
each  grant,  and  other  factors,  as  deemed 
appropriate  by  EPA  (i.e.,  the  evaluation 
criteria  as  stated  in  Unit  III.K.).  Tribes 
may  use  a  portion  of  the  grant  funds  for 
contractor  support  for  these  activities; 
however,  contractor  support  may  not 
account  for  more  than  25%  of  the 
amount  of  the  grant,  except  where 
contract  services  include  blood-lead 
analysis,  training,  and/or  lead-based 
paint  inspections  and  risk  assessments). 

/.  Post  Award  Requirements 

EPA's  quality  assurance  requirements 
must  be  complied  with  before  any 
environmental  or  health-related 
measurements  or  data  are  initiated 
under  this  grant.  These  requirements  are 
addressed  in  40  CFR  31.45  relating  to 
quality  assurance/quality  control. 
Information  on  EPA  quality  assurance 
requirements  may  be  downloaded  from 
the  EPA  Quality  Staff  web  site  at 
www.epa.gov/quality.  For  further 
guidance  on  preparation  of  the  quality 
documentation,  and  specific  EPA 
Regional  approval  requirements,  please 
contact  the  appropriate  EPA  Regional 
Lead  Contact  as  listed  in  Unit  III.C.2.V. 

The  grantee  must  provide  EPA  with 
written  progress  reports  within  30  days 
of  the  end  of  each  quarter  and  a  report 
at  the  end  of  the  project  period. 

K.  Evaluation  Criteria 

EPA  will  review  all  proposals  for 
quality,  strength,  and  completeness 
against  the  following  criteria.  The 
Agency  will  use  the  proposals  to  select 
projects  to  be  funded  under  this  grant 
program.  EPA  reserves  the  right  to  reject 
all  proposals  and  make  no  awards.  The 
lead  outreach  (educational)  awareness 
and  baseline  assessment  activities  grant 
proposals  will  be  reviewed  and 
evaluated  separately.  The  maximum 
rating  score  for  each  grant  proposal  will 
be  105  points  (five  bonus  points  for  in- 
kind  services).  Based  upon  the 
evaluation  results,  a  Tribe  or  Tribal 
Consortium  that  submits  grant  proposals 
for  both  the  lead  outreach  (educational) 
awareness  and  baseline  assessment  may 
receive  a  grant  for  one  or  both  activities. 

1.  Lead  outreach  (educational)  grant 
proposal  criteria — i.  General  (20  points). 
The  overall  description  of  implementing 
the  Tribal  lead  outreach  (educational) 
awareness  program  in  the  proposal  must 
address  the  goals  of  this  notice  of 
funding  availability  as  detailed  in  Unit 
III.A.  It  must  include  reasonable  and 
attainable  goals  and  an  approach  that  is 
dearly  detailed.  The  proposal  must 
describe  the  method  that  will  be  used  to 
determine  the  effectiveness  of  the 


project.  The  proposal  must  provide 
detailed  information  on  all  lead-based 
paint  or  lead-related  outreach/ 
educational  activities  for  which  the 
Tribe  has  received  funding  from  any 
Federal,  State,  or  local  government. 

ii.  Outreach  activities  (40  points).  The 
grant  proposal  should  fully  describe  the 
proposed  educational  outreach  efforts 
for  Tribal  Indian  communities.  The 
messages  in  the  grant  proposal  should 
be  consistent  with  EPA/HUD/CDC  lead- 
based  paint  program  policies, 
guidelines,  regulations,  and 
recommendations.  The  following 
elements  will  be  specifically  evaluated: 

•  Types  of  existing  lead  educational 
material  to  be  used  and/or  reproduced 
(i.e.,  reports,  pamphlets,  brochures, 
video  tapes,  CD  ROMs,  etc.);  types,  if 
any,  of  lead  awareness  (educational) 
outreach  materials  that  will  be 
developed. 

•  Method  of  distribution  of  materials 
throughout  the  Tribal  population. 

•  How  the  messages  will  be 
delivered,  e.g.,  lecture,  written  material 
distribution,  one-on-one  interviews. 

•  Printing,  special  video  taping, 
advertising  (billboards,  posters,  flyers), 
collaboration  with  radio  or  television,  or 
other  methods  used  to  reach  the  Tribal 
Indian  population  regarding  the 
outreach  effort. 

•  Percentage  estimate  of  the  number 
of  Tribal  families  who  will  receive  the 
lead  awareness  information;  efforts  that 
will  be  employed  to  target  hard-to-reach 
Tribal  communities  to  inform  families 
about  childhood  lead  poisoning  and 
screening,  if  applicable;  the  number  of 
people/families/medical  personnel/etc. , 
who  will  be  reached. 

•  An  indication  as  to  whether  the 
proposed  outreach  materials  and 
activities  are  suitable  for  the  target 
audience  (i.e.,  appropriate  language 
comprehension  and  cultural 
identification). 

iii.  Project  management  (30  points). 
The  grant  proposal  should  describe  the 
staff  positions,  roles,  and 
responsibilities,  and  their  qualifications. 
The  following  elements  will  also  be 
evaluated:  Resumes  of  key  personnel; 
Tribal  experience  in  or  potential  to 
conduct  activities  such  as  those 
described  in  the  "Outreach  Activities" 
section;  previous  experience  managing 
similar  projects;  and  availability  of 
references;  access  to  properly  trained 
staff  and  facilities  to  conduct  the 
project;  schedule  for  completing  the 
project;  and  the  extent  of  activities  to  be 
performed  by  a  contractor. 

iv.  Budget  (10  points  plus  5  bonus 
points).  The  evaluation  will  be  based  on 
the  extent  to  which  the  proposed  budget 
is  reasonable,  clear,  and  consistent  with 


the  intended  use  of  the  funds.  Although 
matching  funds  are  not  required,  up  to 
five  bonus  points  will  be  given  to  grant 
proposals  indicating  financial 
contributions  and/or  in-kind  services  , 
provided  to  the  project. 

2.  Baseline  assessment  proposal 
criteria — i.  General  (20  points).  The 
overall  description  of  the  Tribal  lead 
baseline  assessment  program  will  be 
evaluated.  The  grant  proposal  must 
address  the  goals  of  this  notice  as 
detailed  in  Unit  III.A.  It  must  include 
reasonable  aQd  attainable  goals  and  an 
approach  that  is  clearly  detailed.  The 
proposal  must  include  a  statement 
which  describes  how  the  effectiveness 
of  the  project  will  be  determined.  The 
grant  proposal  must  provide  detailed 
information  on  all  lead-based  paint  or 
lead-related  activities  for  whidh  the 
Tribe  has  received  funding  from  any 
Federal,  State,  or  local  government. 

ii.  Baseline  assessment  activities  (40 . 
points) 

•    Blood-lead  screening  activities. 
The  grant  proposal  will  be  evaluated  on 
the  description  of  the  sampling, 
collection,  handling,  and  analysis 
activities;  the  data  collection  and 
tracking  system,  quality  control 
measures;  the  description  of  the  facility/ 
facilities  where  the  blood-lead  sampling 
will  occur  (i.e.,  school,  library,  health 
department  facility,  clinic,  private 
building,  mobile  van,  etc.);  and  the 
estimated  number  and  a  percentage 
estimate  of  the  number  of  Tribal 
children  to  be  screened  in  the  jwoject. 
The  evaluation  will  also  be  based  on  the 
description  of  the  method  that  will  be 
used  to  solicit  maximum  participation 
of  Tribal  children;  the  methods,  (i.e., 
printing,  video  taping,  collaboration 
with  radio  or  television,  etc.)  to  be  used 
to  reach  the  Indian  population  regarding 
the  blood-lead  screening  effort;  efforts  to 
be  used  to  ensure  patient 
confidentiality;  and  a  description  of 
how  the  CLIA  standards  will  be  met. 

•    Inspection/risk  assessment  of 
Tribal  housing.  The  proposal  will  be 
evaluated  on  the  description  of 
residential/child  occupied  properties 
that  will  undergo  lead-based  paint 
inspection  and/or  risk  assessment;  the 
selection  criteria  used  to  identify  the 
properties;  the  description  of  methods 
used  to  reach  Tribal  population 
regarding  lead  paint  inspections  and/or 
risk  assessment  efforts;  the  description 
of  inspection,  risk  assessment,  and 
sampling  and  analysis  procediues;  the 
qualifications  of  inspection  personnel; 
and  the  description  of  reporting 
procedures.  All  inspections  and  risk 
assessments  must  be  conducted 
according  to  the  work  practice  standards 
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found  in  40  CFR  745.227  or  those  of  an 
authorized  Tribal  program. 

•  Painty  dust,  and  soil  testing.  The 
grant  proposal  evaluation  will  be  based 
on  the  description  of  the  sampling, 
collection,  handling,  and  analysis 
activities;  the  description  of  the  data 
that  will  be  collected,  tracked,  and 
reported  to  EPA;  the  quality  control 
measures  implemented,  and  a 
description  of  how  NLLAP-recognized 
laboratories  will  be  used  for  analysis. 

•  Training.  Use  of  EPA  accredited 
training  providers  or  training  providers 
approved  by  an  EPA  authorized  state  or 
Tribe  for  risk  assessments  and 
inspections  and  use  of  inspectors  and/ 
or  risk  assessors  certified  by  EPA  or  by 
an  EPA  authorized  State  or  Tribe. 

iii.  Project  management  (30  points). 
The  grant  proposal  will  be  evaluated 
based  on  the  description  of  the  staff 
positions,  roles  emd  responsibilities,  and 
their  qualifications.  The  following 
elements  will  also  be  evaluated: 
Resvunes  of  key  personnel;  Tribal 
experience  in  or  potential  to  conduct 
activities  such  as  those  described  in  the 
"Inspection/Risk  Assessment  of  Tribal 
Housing,"  and  "Paint,  Dust,  and  Soil 
Testing"  sections;  previous  experience 
managing  similar  projects;  and 
availability  of  references;  access  to 
properly  trained  staff  and  facilities  to 
conduct  the  project;  schedule  for 
completing  the  project;  and  the  extent  of 
activities  to  be  performed  by  a 
contractor. 

iv.  Budget  (10  points  plus  5  bonus 
points).  The  evaluation  will  be  based  on 
the  extent  to  which  the  proposed  budget 
is  reasonable,  clear,  and  consistent  with 
the  intended  use  of  the  funds.  Although 
matching  funds  are  not  required,  up  to 
five  bonus  points  will  be  given  to  grant 
proposals  indicating  financial 
contributions  and/or  in-kind  services 
provided  to  the  project. 

IV.  Statutory  Authority  and  Regulation 

Section  10  of  the  Toxic  Substances 
Control  Act  (TSCA),  as  supplemented 
by  Public  Law  No.  106-74,  authorizes 
EPA  to  award  grants  for  the  purpose  of 
conducting  research,  development, 
monitoring,  education,  training, 
demonstrations,  and  studies  necessary 
to  carry  out  the  purposes  of  the  Act. 
Presently,  these  funds  are  not  eligible 
for  use  in  a  Performance  Partnership 
Agreement.  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Number  is 
66.715  (Childhood  Blood-Lead 
Screening  and  Lead  Awareness 
Outreach  for  Indian  Tribes).  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs  does  not  apply  to 
this  assistance  program  since  grant 


proposals  will  be  submitted  in  lieu  of 
comments  on  developing  this  program. 

V.  Submission  to  Congress  and  the 
Comptroller  General 

Grant  solicitations  such  as  this  are 
considered  rules  for  the  purpose  of  the 
Congressional  Review  Act  (CRA).  The 
CRA,  5  U.S.C.  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  generally  provides  that 
before  a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subfects 

Environmental  protection,  Grants- 
Indians,  Indians,  Lead,  Maternal  and 
child  health. 

Dated:  December  19,  2002. 

Margaret  Schneider, 

Acting  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

[FR  Doc.  03-614  Filed  1-10-^3;  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-743»-2] 

Water  Quality  Trading  Policy;  Issuance 
of  Final  Policy 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  On  May  15,  2002,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
invited  public  comment  on  its  proposed 
Water  Quality  Trading  Policy 
("proposed  policy").  Comments  from 
the  public  were  received  through  July 
15,  2002.  Public  comments  were 
reviewed  by  EPA  and  revisions  were 
made  to  the  proposed  policy.  Today's 
notice  announces  availability  of  EPA's 
final  Water  Quality  Trading  Policy.  The 
final  policy  describes  ways  that  water 
quality  trading  programs  may  be  aligned 
with  the  Clean  Water  Act  and 
implementing  regulations,  and. describes 
elements  of  environmentally  sound 
trading  programs.  Water  quality  trading 
is  a  voluntary,  incentive-based  approach 


that  can  offer  greater  efficiency  in 
restoring  or  protecting  water  bodies. 
Trading  allows  a  soiut:e  to  meet  its 
regulatory  obligations  by  using  pollutant 
reductions  created  by  another  party 
with  lower  pollution  control  costs. 
EPA's  final  Water  Quality  Trading 
Policy  offers  guidance  to  states  and 
tribes  on  developing  and  implementing 
water  quality  trading  programs. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  Number  OW-2002- 
0016.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  The  official  public  docket 
is  the  collection  of  materials  that  is 
available  for  public  viewing  at  the  Water 
Docket  in  the  EPA  Docket  Center,  (EPA/ 
DC)  EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  tip  -.11  www.  epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  A.l. 

Access  to  the  Water  Quality  Trading 
Policy  is  also  available  electronically  at 
EPA's  trading  Web  site  http:// 
www.epa.gov/owow/watershed/ 
trading.htm. 
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B.  Text  of  Water  Quality  Trading  Policy 
1.  Background  and  Piupose  of  the  Policy 

The  Clean  Water  Act  (CWA) '  was 
enacted  in  1972  to  restore  and  maintain 
the  chemical,  physical,  and  biological 
int^ity  of  the  nation's  waters.  It 
established  a  national  policy  that  called 
for  the  discharge  of  pollutants  to  be 
eliminated  and  established  interim  goals 
for  protecting  fish,  wildlife  and 
recreational  uses.  The  CWA  also 
established  a  nationeil  policy  for 
development  and  implementation  of 
programs  so  the  goals  of  the  Act  could 
be  met  through  ccmtrols  of  point  and 
nonpoint  sources  of  pollution.  Congress 
recognized  and  preserved  the  primary 
responsibilities  and  rights  of  the  States 
to  prevent,  reduce  and  eliminate 
pollution. 

The  application  of  technology  and 
water  quality  based  requirements 
through  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  program  has  achieved  and 
remains  critical  to  success  in  controlling 
point  source  pollution  and  restoring  the 
nation's  waters.  Despite  these 
accomplishments  approximately  40%  of 
the  rivers,  45%  of  the  streams  and  50% 
of  the  lakes  that  have  been  assessed  still 
do  not  support  their  designated  uses  ^. 
Sources  of  pollution  such  as  urban 
storm  water,  agricultural  runoff  and 
atmospheric  deposition  continue  to 
threaten  om-  nation's  waters.  Nutrient 
and  sediment  loading  from  agricultiu-e 
and  storm  water  are  significant 
contributors  to  water  quality  problems 
such  as  hypoxia  in  the  Gulf  of  Mexico 
and  decreased  fish  populations  in 
Chesapeake  Bay.  Population  growth  and 
development  place  increasing  demands 
on  the  environment  making  it  more 
difficult  to  achieve  and  maintain  water 
quality  standards. 

Finding  solutions  to  these  complex 
water  quality  problems  requires 
innovative  approaches  that  are  aligned 
with  core  water  programs.  Water  quality 
trading  is  an  approach  that  offers  greater 
efficiency  in  achieving  water  quality 
goals  on  a  watershed  basis.  It  allows  one 
source  to  meet  its  regulatory  obligations 
by  using  pollutant  reductions  created  by 
another  source  that  has  lower  pollution 
control  costs.  Trading  capitalizes  on 
economies  of  scale  and  the  control  cost 


'  Federal  Water  Pollution  Control  Act  (Public  Law 
92-500,  as  amended),  33  U.S.C.  Sec.  1251,  et  seq. 

2  About  33  percent  of  the  nation's  water  have 
been  assessed  by  States  and  tribes  pursuant  to 
Section  305(b)  of  the  Clean  Water  Act  (National 
Water  Quality  Inventory:  2000  Report,  EPA).  The 
proportion  of  non-assessed  water  that  do  not  meet 
designated  uses  is  likely  lower  since  assessments 
tend  to  be  focused  in  known  problem  areas. 


differentials  among  and  between 
sources. 

The  United  States  Environmental 
Protection  Agency  (EPA)  believes  that 
market-based  approaches  such  as  water 
quality  trading  provide  greater 
flexibility  and  have  potential  to  achieve 
water  quality  and  environmental 
benefits  greater  than  would  otherwise  be 
achieved  under  more  traditional 
regulatory  approaches.  Market-based 
programs  can  achieve  water  quality 
goals  at  a  substantial  economic  savings. 
EPA  estimates  that  in  1997  annual 
private  point  source  control  costs  were 
about  $14  billion  and  public  point 
source  costs  were  about  $34  billion. ^ 
The  National  Cost  to  Implement  Total 
Maximum  Daily  Loads  (TMDLs)  Draft 
Report  estimates  that  flexible 
approaches  to  improving  water  quality 
could  save  $900  million  dollars 
annually  compared  to  the  least  flexible 
approach.  (EPA,  August  2001).  Nitrogen 
trading  among  publicly  owned 
treatment  works  in  Connecticut  that ' 
discharge  into  Long  Island  Sound  is 
expected  to  achieve  the  required 
reductions  under  a  TMDL  while  saving 
over  $200  million  dollars  in  control 
costs. 

Market-based  approaches  can  also 
create  economic  incentives  for 
innovation,  emerging  technology, 
voluntary  pollution  reductions  and 
greater  efficiency  in  improving  the 
quality  of  the  nation's  waters. 

The  purpose  of  this  policy  is  to 
encourage  states,  interstate  agencies  and 
tribes  to  develop  and  implement  water 
quality  trading  programs  for  nutrients, 
sediments  and  other  pollutants  where 
opportunities  exist  to  achieve  water 
quality  improvements  at  reduced  costs. 
More  specifically,  the  pohcy  is  intended 
to  encourage  voluntary  trading  programs 
that  facilitate  implementation  of 
TMDLs,  reduce  the  costs  of  compliance 
with  CWA  regulations,  establish 
incentives  for  voluntary  reductions  and 
promote  watershed-based  initiatives.  A 
number  of  states  are  in  various  stages  of 
developing  trading  programs.  This 
policy  provides  guidance  for  states, 
interstate  agencies  and  tribes  to  assist 
them  in  developing  and  implementing 
such  programs. 

This  policy  addresses  issues  left  open 
by  and  limitations  encoimtered 
implementing  projects  and  programs 
imder  EPA's  January  1996  Effluent 
Trading  Jn  Watersheds  Policy  and  May 
1996  Draft  Framework  for  Watershed- 
Based  Trading  ("Draft  Framework"). 
This  policy  should  be  given  precedence 


3  A  Retrospective  Assessment  of  the  costs  of  the 
Clean  Water  Act:  1972-1977  (EPA,  October.  2000). 


over  any  inconsistencies  with  the  Draft 
Framework. 

This  policy  draws  upon  lessons  from 
a  number  of  recent  pilot  trading  projects 
and  state  experiences  in  developing 
water  quality  trading  programs.  These 
initiatives  demonstrate  how  trading  can 
occur  under  the  CWA  and  existing 
federal  regulations.  They  illustrate  the 
importance  of  voluntary  watershed- 
based  partnerships,  inter-agency 
cooperation  and  public  participation  in 
implementation  of  trading  programs. 
They  show  that  flexible  market-based 
approaches  can  facilitate  states  and 
tribes  finding  solutions  to  complex  and 
diverse  water  quality  and 
socioeconomic  issues.  These  efforts 
have  also  highlighted  the  importance  of 
keeping  transaction  and  administrative 
costs  manageable  while  retaining 
accountability.  The  lessons  learned  fit)m 
these  efforts  have  informed  the 
development  of  this  policy. 

This  policy  describes  various 
requirements  of  the  CWA  and 
implementing  regulations  that  are 
relevant  to  water  quality  trading, 
including:  requirements  to  obtain 
permits  (Sections  402  and  404), 
antibacksliding  provisions  (Section 
303(d)(4)  and  Section  402(o)),  the 
development  of  water  quality  standards 
including  antidegradation  policy 
(Section  303(c)),  federal  NPDES  permit 
regulations  (40  CFR  Parts  122, 123  and 
124),  TMDLs  (Section  303d(l))  and 
water  quality  management  plans  (40 
CFR  Part  130).  These  CWA  provisions 
and  regulations  contain  legally  binding 
requirements.  This  policy  does  not 
substitute  for  those  provisions  or 
requirements.  In  addition,  this  policy 
identifies  general  elemepts  and 
provisions  that  EPA  believes  are 
important  for  creating  credible  water 
quality  trading  programs. 

When  EPA  makes  a  decision  with 
regard  to  any  particular  permit,  TMDL, 
water  quality  standards  or  water  quality 
management  plan  that  includes 
provisions  for  trading  to  occur,  it  will 
make  each  decision  on  a  case-by-case 
basis  guided  by  the  applicable 
requirements  of  the  CWA  and 
implementing  regulations  and  the 
specific  facts  and  circumstances 
involved. 

n.  Trading  Objectives 

EPA  supports  implementation  of 
water  quality  trading  by  states,  interstate 
agencies  and  tribes  where  trading: 

A.  Achieves  early  reductions  and 
progress  towards  water  quality 
standards  pending  development  of 
TMDLs  for  impaired  waters. 


1610 


Federal  Register /Vol.  68,  No.  8 /Monday,  January  13,  2003 /Notices 


B.  Reduces  the  cost  of  implementing 
TMDLs  through  greater  efficiency  and 
flexible  approaches. 

C.  Establishes  economic  incentives  for 
voluntary  pollutant  reductions  from 
point  and  nonpoint  sources  within  a 
watershed. 

D.  Reduces  the  cost  of  compliance 
>vith  water  quality-based  requirements. 

E.  Offsets  new  or  increased  discharges 
resulting  from  growth  in  order  to 
maintain  levels  of  water  quality  that 
support  all  designated  uses. 

F.  Achieves  greater  enviroimiental 
benefits  than  those  under  existing 
regulatory  programs.  EPA  supports  the 
creation  of  water  quality  trading  credits 
in  ways  that  achieve  ancillary 
environmental  benefits  beyond  the 
required  reductions  in  specific  pollutant 
loads,  such  as  the  creation  and 
restoration  of  wetlands,  floodplains  and 
wildlife  and/or  waterfowl  habitat. 

G.  Secures  long-term  improvements  in 
water  quality  through  the  purchase  and 
retirement  of  credits  by  any  entity. 

H.  Combines  ecological  services  to 
achieve  multiple  environmental  and 
economic  benefits,  such  as  wetland 
restoration  or  the  implementation  of 
management  practices  that  improve 
water  quality  and  habitat. 

m.  Water  Quality  Trading  Policy 
Statement 

A.  CWA  Requirements.  Water  quality 
trading  and  other  market-based 
programs  must  be  consistent  with  the 
CWA. 

B.  Trading  Areas.  All  water  quality 
trading  should  occur  within  a  watershed 
or  a  defined  area  for  which  a  TMDL  has 
been  approved.  Establishing  defined 
trading  areas  that  coincide  with  a 
watershed  or  TMDL  boimdary  results  in 
trades  that  affect  the  same  water  body  or 
stream  segment  and  helps  ensure  that 
water  quality  standards  are  maintained 
or  achieved  throughout  the  trading  area 
and  contiguous  waters. 

C.  Pollutants  and  Parameters  Traded. 
EPA  supports  trading  that  involves 
nutrients  (e.g.,  total  phosphorus  and 
total  nitrogen)  or  sediment  loads.  In 
addition,  EPA  recognizes  that  trading  of 
pollutants  other  than  nutrients  and 
sediments  has  the  potential  to  improve 
water  quality  and  achieve  ancillary 
environmental  benefits  if  trades  and 
trading  programs  are  properly  designed. 
EPA  believes  that  such  trades  may  pose 
a  higher  level  of  risk  and  should  receive 
a  higher  level  of  scrutiny  to  ensure  that 
they  are  consistent  with  water  quality 
stcuidards.  EPA  may  support  trades  that 
involve  pollutants  other  than  nutrients 
and  sediments  on  a  case-by-case  basis 
where  prior  approval  is  provided 
through  an  NPDES  permit,  a  TMDL  or 


in  the  context  of  a  watershed  plan  or 
pilot  trading  project  that  is  supported  by 
a  state,  tribe  or  EPA. 

EPA  also  supports  cross-pollutant 
trading  for  oxygen-related  pollutants 
where  adequate  information  exists  to 
establish  and  correlate  impacts  on  water 
quality.  Reducing  upstream  nutrient 
levels  to  offset  a  downstream 
biochemical  oxygen  demand  or  to 
improve  a  depressed  in-stream 
dissolved  oxygen  level  are  examples  of 
cross-pollutant  trading. 

EPA  does  not  currently  support 
trading  of  pollutants  considered  by  EPA 
to  be  persistent  bioaccumulative  toxics 
(PBTs).  EPA  would  consider  a  limited 
number  of  pilot  projects  over  the  next 
two  to  three  years  to  obtain  more 
information  regarding  trading  of  PBTs. 
EPA  believes  pilot  projects  may  be 
appropriate  where  the  predominant 
loads  do  not  come  from  point  sources, 
trading  achieves  a  substantial  reduction 
of  the  PBT  traded  and  where  trading 
does  not  cause  an  exceedance  of  an 
aquatic  life  or  human  health  criterion. 
Based  on  the  findings  of  these  pilot 
projects,  EPA  will  consider  making 
revisions  to  its  policy. 

Where  state  or  tribal  water  quality 
standards  allow  for  mixing  zones,  EPA 
does  not  support  any  trading  activity 
that  would  exceed  an  acute  aquatic  life 
criteria  within  a  mixing  zone  or  a 
chronic  aquatic  life  or  human  health 
criteria  at  the  edge  of  a  mixing  zone 
using  design  flows  specified  in  the 
water  quality  standards. 

D.  Baselines  for  Water  Quality 
Trading.  As  explained  below,  the 
baselines  for  generating  pollution 
reduction  credits  should  be  derived 
from  and  consistent  with  water  quality 
standards.  The  term  pollution  reduction 
credits  ("credits"),  as  used  in  this 
policy,  means  pollutant  reductions 
greater  than  those  required  by  a 
regulatory  requirement  or  established 
under  a  TMDL. 

For  example,  where  a  TMDL  has  been 
approved  or  established  by  EPA,  th^ 
applicable  point  source  waste  load 
allocation  or  nonpoint  source  load 
allocation  would  establish  the  baselines 
for  generating  credits.  For  trades  that 
occur  where  water  quality  fully 
supports  designated  uses,  or  in  impaired 
waters  prior  to  a  TMDL  being 
established,  the  baseline  for  point 
sources  should  be  established  by  the 
applicable  water  quality  based  effluent 
limitation,  a  quantified  performance 
requirement  or  a  management  practice 
derived  from  water  quality  standards.  In 
these  scenarios  the  baseline  for 
nonpoint  sources  should  be  the  level  of 
pollutant  load  associated  with  existing 
land  uses  and  management  practices 


that  comply  with  applicable  state,  local 
or  tribal  regulations. 

E.  When  Trading  May  Occur 

1 .  Trading  to  Maintain  Water  Quality 
Standards.  Trading  may  be  used  to 
maintain  high  water  quality  in  waters 
where  water  quality  standards  are 
attained,  such  as  by  compensating  for 
new  or  increased  discharges  of 
pollutants. 

2.  Pre-TMDL  Trading  In  Impaired 
Waters.  EPA  supports  pre-TMDL  trading 
in  impaired  waters  to  achieve  progress 
towards  or  the  attainment  of  water 
quality  standards.  EPA  believes  this 
may  be  accomplished  by  individual 
trades  that  achieve  a  net  reduction  of 
the  pollutant  traded  or  by  watershed- 
scale  trading  programs  that  reduce 
loadings  to  a  specified  cap  supported  by 
baseline  information  on  pollutant 
sources  and  loadings. 

EPA  also  supports  pre-TMDL  trading 
that  achieves  a  direct  environmental 
benefit  relevant  to  the  conditions  or 
causes  of  impairment  to  achieve 
progress  towards  restoring  designated 
uses  where  reducing  pollutant  loads 
alone  is  not  sufficient  or  as  cost- 
effective. 

If  pre-TMDL  trading  does  not  result  in 
the  attainment  of  applicable  water 
quality  standards,  EPA  expects  a  TMDL 
to  be  developed.  After  a  TMDL  has  been 
approved  or  established  by  EPA,  the 
reductions  made  to  generate  credits  for 
pre-TMDL  trading  may  no  longer  be 
adequate  to  generate  credits  under  the 
TMDL.  This  will  depend  on  the 
remaining  level  of  reduction  needed  to 
achieve  water  quality  standards  and, 
where  applicable,  the  allocation  of  point 
and  nonpoint  source  pollutant  loads 
established  by  the  TMDL. 

3.  TMDL  Trading.  Trades  and  trading 
programs  in  impaired  waters  for  which 
a  TMDL  has  been  approved  or 
established  by  EPA  should  be  consistent 
with  the  assumptions  and  requirements 
upon  which  the  TMDL  is  established. 
EPA  encourages  the  inclusion  of 
specific  trading  provisions  in  the  TMDL 
itself,  in  NPDES  permits,  in  watershed 
plans  and  the  continuing  plaiming 
process.  EPA  does  not  support  any 
trading  activity  that  would  delay 
implementation  of  a  TMDL  approved  or 
established  by  EPA  or  that  would  cause 
the  combined  point  source  and 
nonpoint  source  loadings  to  exceed  the 
cap  established  by  a  TMDL. 

4.  Technology-Based  Trading.  EPA 
does  not  support  trading  to  comply  with 
existing  technology-based  effluent 
limitations  except  as  expressly 
authorized  by  federal  regulations. 
Existing  technology-based  effluent 
guidelines  for  the  iron  and  steel 
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industry  allow  intraplant  trading  of 
conventional,  nonconventional  and 
toxic  pollutants  between  outfalls  under 
certain  circumstances  (40  CFR  420.03). 

EPA  will  consider  including 
provisions  for  trading  in  the 
development  of  new  and  revised 
technology-based  effluent  guidelines 
and  other  regulations  to  achieve 
technology-based  requirements,  reduce 
implementation  costs  and  increase 
environmental  benefits. 

5.  Pretreatment  Trading.  EPA 
supports  a  municipality  or  regional 
sewerage  authority  developing  and 
implementing  trading  programs  among 
industrial  users  that  are  consistent  with 
the  pretreatment  regulatory 
requirements  at  40  CFR  Part  403  and  the 
municipality's  or  authority's  NPDES 
permit. 

6.  Intra-PIant  Trading.  EPA  supports 
intra-plant  trading  that  involves  the 
generation  and  use  of  credits  between 
multiple  outfalls  that  discharge  to  the 
same  receiving  water  from  a  single 
facility  that  has  been  issued  an  NPDES 
permit. 

F.  Alignment  With  The  CWA. 
Provisions  for  water  quality  trading 
should  be  aUgned  with  and 
incorporated  into  core  water  quality 
programs.  EPA  believes  this  may  be 
done  by  including  provisions  for  trading 
in  water  quality  management  plans,  the 
continuing  planning  process,  watershed 
plans,  water  quality  standards, 
including  antidegradation  policy  and, 
by  incorporating  provisions  for  trading 
into  TMDLs  and  NPDES  permits. 

When  developing  water  quality  trades 
and  trading  programs,  states  and  tribes 
should,  at  a  minimum,  take  into  account 
the  following  provisions  of  the  CWA 
and  implementing  regulations: 

1.  Requirements  to  Obtain  Permits. 
Sources  and  activities  that  are  required 
to  obtain  a  federal  permit  pursuant  to 
Sections  402  or  404  of  the  CWA  must 
do  so  to  participate  in  a  trade  or  trading 
prqgram. 

2.  Incorporating  Provisions  For 
Trading  Into  Permits.  In  some  cases, 
specific  trades  may  be  identified  in 
NPDES  permits,  including  requirements 
related  to  the  control  of  nonpoint 
sources  where  appropriate.  EPA  also 
supports  several  flexible  approaches  for 
incorporating  provisions  for  trading  into 
NPDES  permits:  (i)  General  conditions 
in  a  permit  that  authorize  trading  and 
describe  appropriate  conditions  and 
restrictions  for  trading  to  occur,  (ii)  the 
use  of  variable  permit  limits  that  may  be 
adjusted  up  or  down  based  on  the 
quantity  of  credits  generated  or  used; 
and/or,  (iii)  the  use  of  alternate  permit 
limits  or  conditions  that  establish 
restrictions  on  the  amount  of  a  point 


source's  pollution  reduction  obligation 
that  may  be  achieved  by  the  use  of 
credits  if  trading  occurs.  EPA  also 
encourages  the  use  of  watershed  general 
permits,  where  appropriate,  to  establish 
pollutant-specific  limitations  for  a  group 
of  sources  in  the  same  or  similar 
categories  to  achieve  net  pollutant 
reductions  or  water  quality  goals 
through  trading.  Watershed  permits 
issued  to  point  som'ces  should  include 
facility  specific  effluent  limitations  or 
other  conditions  that  would  apply  in  the 
event  the  pollutant  cap  established  by 
the  watershed  permit  is  exceeded. 

3.  Public  Notice,  Comment  and 
Opportunity  For  Hearing.  Notice, 
comment  and  opportunity  for  hearing 
must  be  provided  for  all  NPDES  permits 
(40  CFR  124).  NPDES  permits  and  fact 
sheets  should  describe  how  baselines 
and  conditions  or  limits  for  trading  have 
been  established  and  how  they  are 
consistent  with  water  quality  standards. 
EPA  does  not  expect  that  an  NPDES 
permit  would  need  to  be  modified  to 
incorporate  an  individual  trade  if  that 
permit  contains  authorization  and 
provisions  for  trading  to  occur  and  the 
public  was  given  notice  and  an 
opportunity  to  comment  and/or  attend  a 
public  hearing  at  the  time  the  permit 
was  issued. 

4.  Consistency  With  Standard 
Methods.  Where  methods  and 
procedures  (e.g.,  sampling  protocols, 
monitoring  frequencies)  are  specified  by 
federal  regulations  or  in  NPDES  permits, 
they  should  continue  to  be  used  where 
applicable  for  measuring  compliance  for 
point  sources  that  engage  in  trading. 
EPA  believes  this  is  necessary  to 
provide  clear  and  consistent  standards 
for  measuring  compliance  and  to  ensure 
that  appropriate  enforcement  action  can 
be  taken. 

5.  Protecting  Designated  Uses.  EPA 
does  not  support  any  use  of  credits  or 
trading  activity  that  would  cause  an 
impairment  of  existing  or  designated 
uses,  adversely  affect  water  quality  at  an 
intake  for  drinking  water  supply  or  that 
would  exceed  a  cap  established  under  a 
TMDL. 

6.  Antibacksliding.  EPA  believes  that 
the  antibacksliding  provisions  of 
Section  303(d)(4)  of  the  CWA  will 
generally  be  satisfied  where  a  point 
source  increases  its  discharge  through 
the  use  of  credits  in  accordance  with 
alternate  or  variable  water  quality  based 
effluent  limitations  contained  in  an 
NPDES  permit,  in  a  manner  consistent 
with  provisions  for  trading  under  a 
TMDL,  or  consistent  with  the  provisions 
for  pre-TMDL  trading  included  in  a 
watershed  plan. 

These  antibacksUding  provisions  will 
also  generally  be  satisfied  where  a  point 


source  generates  pollution  reduction 
credits  by  reducing  its  discharge  below 
a  water  quality  based  effluent  limitation 
(WQBEL)  that  implements  a  TMDL  or  is 
otherwise  established  to  meet  water 
quality  standards  and  it  later  decides  to 
discontinue  generating  credits,  provided 
tliat  the  total  pollutant  load  to  the 
receiving  water  is  not  increased,  or  is 
otherwise  consistent  with  state  or  tribal 
antidegradation  policy. 

7.  Antidegradation.  Trading  should  be 
consistent  with  applicable  water  quality 
standards,  including  a  state's  and  tribe's 
antidegradation  policy  established  to 
maintain  and  protect  existing  instream 
water  uses  and  the  level  of  water  quality 
necessary  to  support  them,  as  well  as 
high  quality  waters  and  outstanding 
national  resource  waters  (40  CFR 
131.12).  EPA  recommends  that  state  or 
tribal  antidegradation  policies  include 
provisions  for  trading  to  occur  without 
requiring  antidegradation  review  for 
high  quality  waters-.  EPA  does  not 
believe  that  trades  and  trading  programs 
will  result  in  "lower  water  quality"  as 
that  term  is  used  in  40  CFR  131.12(a)(2), 
or  that  antidegradation  review  would  be 
required  under  EPA's  regulations  when 
the  trades  or  trading  programs  achieve 
a  no  net  increase  of  the  pollutant  traded 
and  do  not  result  in  any  impairment  of 
designated  uses. 

G.  Common  Elements  of  Credible 
Trading  Programs.  EPA  believes  that,  in 
addition  to  including  provisions  to  be 
consistent  with  the  CWA,  trading 
programs  should  include  the  following 
general  elements  to  be  credible  and 
successful: 

1 .  Legal  Authority  and  Mechanisms. 
Clear  legal  authority  and  mechanisms 
are  necessary  for  trading  to  occur.  EPA 
believes  the  CWA  provides  authority  for 
EPA,  states  and  tribes  to  develop  a 
variety  of  programs  and  activities  to 
control  pollution,  including  trading 
programs.  The  CWA  and  federal 
regulations  provide  authority  to 
incorporate  provisions  for  trading  into 
NPDES  permits  issued  to  point  sources 
and  for  trading  under  TMDLs  that 
include  provisions  for  trading  to  occur. 
In  admtion,  states  and  tribes  should 
use  specific  legal  mechanisms  to 
facilitate  trading.  Provisions  for  trading 
may  be  established  through  various 
mechanisms,  including:  legislation,  rule 
making,  incorporating  provisions  for 
trading  into  NPDES  permits  and 
establishing  provisions  for  trading  in    . 
TMDLs  or  watershed  plans.  These 
provisions  may  incorporate  or  be 
supplemented  by  private  contracts 
between  soiuties  or  third-party  contracts 
where  the  third  party  provides  an 
indemnification  or  enforcement 
function. 
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2.  Units  of  Trade.  Clearly  defined 
units  of  trade  are  necessary  for  trading 
to  occur.  Pollutant  specific  credits  are 
examples  of  tradable  units  for  water 
quali^  trading.  These  may  be  expressed 
in  rates  or  mass  per  unit  time  as 
appropriate  to  be  consistent  with  the 
time  periods  that  are  used  to  determine 
compliance  with  NPDES  permit 
limitations  or  other  regulatory 
requirements. 

3.  Creation  and  Duration  of  Credits. 
Credits  should  be  generated  before  or 
during  the  same  period  they  are  used  to 
comply  with  a  monthly,  seasonal  or 
annual  limitation  or  requirement 
specified  in  an  NPDES  permit.  Credits 
may  be  generated  as  long  as  the 
pollution  controls  or  management 
practices  are  functioning  as  expected. 

4.  Quantifying  Credits  and  Addressing 
Uncertainty.  Standardized  protocols  are 
necessary  to  quantify  pollutant  loads, 
load  reductions,  and  credits.  States  and 
tribes  should  develop  procedures  to 
account  for  the  generation  and  use  of 
credits  in  NPDES  permits  and  discharge 
monitoring  reports  in  order  to  track  the 
generation  and  use  of  credits  between 
sources  and  assess  compliance. 

Where  trading  involves  nonpoint 
somt;es,  states  and  tribes  should  adopt 
methods  to  account  for  the  greater 
uncertainty  in  estimates  of  nonpoint 
source  loads  and  reductions.  Greater 
uncertainty  in  nonpoint  source 
estimates  is  due  to  several  factors 
including  but  not  limited  to  variability 
in  precipitation,  variable  performance  of 
land  management  practices,  time  lag 
between  implementation  of  some 
practices  and  full  performance,  and  the 
effect  of  soils,  cover  and  slope  on 
pollutant  load  delivery  to  receiving 
waters. 

EPA  supports  a  number  of  approaches 
to  compensate  for  nonpoint  source 
uncertainty.  These  include  monitoring 
to  verify  load  reductions,  the  use  of 
greater  than  1:1  trading  ratios  between 
nonpoint  and  point  sources,  using 
demonstrated  performance  values  or 
conservative  assumptions  in  estimating 
the  effectiveness  of  nonpoint  source 
management  practices,  using  site-  or 
trade-specific  discoimt  factors,  and 
retiring  a  percentage  of  nonpoint  source 
reductions  for  each  transaction  or  a 
predetermined  number  of  credits. 
Where  appropriate,  states  and  tribes 
may  elect  to  establish  a  reserve  pool  of 
credits  that  would  be  available  to 
compensate  for  unanticipated  shortfalls 
in  the  quantity  of  credits  that  are 
actually  generated. 

The  site-specific  procedures  and 
protocols  used  in  water  quality  trading 
programs  that  involve  agriculture  and 
forestry  operations  should  be  developed 


by  states  and  tribes  in  consultation  with 
United  States  Department  of  Agricultiue 
(USDA)  agencies.  Those  procedures 
should  estimate  nutrient  or  sediment 
load  delivery  to  the  stream  segment, 
water  body  or  watershed  where  trading 
occurs.  Numerous  methods  and 
procedures  to  determine  nutrient  and 
sediment  load  reductions  associated 
with  conservation  practices  on 
agricultiu-al  and  forest  land  have  been 
developed  or  used  by  the  USDA 
agencies,  including  the  Natural 
Resources  Conservation  Service,  Forest 
Service,  Agricultural  Research  Service 
and  the  Cooperative  State,  Research, 
Education  and  Extension  Service.  Some 
of  these  methods  may  be  applied  to 
water  quality  trading. 

As  an  example,  the  Revised  Universal 
Soil  Loss  Equation  (RUSLE)  may  be 
used  in  some  locations  to  estimate  the 
sediment  yield  at  the  end  of  a  slope  in 
agricultural  settings.  The  sediment  yield 
at  the  end  of  a  slope  coupled  with  an 
appropriate  method  to  estimate 
sediment  delivery  to  the  receiving 
waters  can  provide  a  reasonable 
estimate  of  sediment  load  and  load 
reductions.  Representative  soil  sampling 
to  determine  the  phosphorus  content  of 
soils  can  be  used  with  this  approach  to 
estimate  non-soluble  sediment-bound 
phosphorus  loads  and  load  reductions. 
Different  methods  are  appropriate  to 
estimate  soluble  phosphorus  and 
nitrogen  loads  and  load  reductions. 

EPA  and  the  USDA  are  working  with 
other  agencies  to  evaluate  existing 
methods  and  to  develop  improved 
methods  and  procedures  for  estimating 
loads  from  agricultural  and  forestry 
lands.  More  precise  estimations  will  be 
possible  as  technologies  improve  and 
new  technologies  are  developed.  For 
storm  water  runoff  other  than 
agriculture,  EPA  recommends 
monitoring  or  modeling  to  estimate 
pollutant  loads  and  load  reductions. 
EPA  believes  this  may  be  based  on  local 
hydrology  and  actual  data  or  pollutant 
loading  factors  that  relate  land  use 
patterns,  percent  imperviousness  or 
percent  disturbed  land  and  controls  or 
management  practices  in  a  watershed  to 
per  acre  or  per  unit  pollutant  loads, 
where  other  methods  are  not  specified 
in  a  permit  or  regulation. 

5.  Compliance  and  Enforcement 
Provisions.  Mechanisms  for  determining 
and  ensuring  compliance  are  essential 
for  all  trades  and  trading  programs. 
These  may  include  a  combination  of 
record  keeping,  monitoring,  reporting 
and  inspections.  Compliance  audits 
should  be  conducted  frequently  enough 
to  ensure  that  a  high  level  of  compliance 
is  maintained  across  the  program.  States 
and  tribes  should  establish  clear 


enforceable  mechanisms  consistent  with 
NPDES  regulations  that  ensure  legal 
accountability  for  the  generation  of 
credits  that  are  traded.  In  the  event  of 
default  by  another  source  generating 
credits,  an  NPDES  permittee  using  those 
credits  is  responsible  for  complying 
with  the  effluent  limitations  that  would 
apply  if  the  trade  had  not  occurred.  EPA 
also  recommends  that  states  and  tribes 
consider  providing  periodic  accounting 
and  reconciliation  periods  and 
establishing  appropriate  enforcement 
provisions  for  failm-e  to  generate  the 
quantity  of  credits  that  are  traded. 

EPA  recommends  that  states  and 
tribes  consider  the  role  of  compliance 
history  in  determining  source  eligibility 
to  participate  in  trading. 

EPA  recommends  that  states  and 
tribes  consider  including  provisions  to 
address  situations  where  nonpoint 
source  controls  and  management 
practices  that  are  implemented  to 
generate  credits  fail  due  to  extreme 
weather  conditions  or  other 
circiunstances  that  are  beyond  the 
control  of  the  source. 

6.  Public  Participation  And  access  to 
Information.  EPA  supports  public 
participation  at  the  earliest  stages  and 
throughout  the  development  of  water 
quality  trading  programs  to  strengthen 
program  effectiveness  and  credibility. 

Easy  and  timely  public  access  to 
information  is  necessary  for  markets  to 
function  efficiently  and  for  the  public  to 
monitor  trading  activity.  EPA 
encourages  states  and  tribes  to  make 
electronically  available  to  the  public 
information  on  the  sources  that  trade, 
the  quantity  of  credits  generated  and 
used  on  a  watershed  basis,  market 
prices  where  available,  and  delineations 
of  watershed  and  trading  boundaries. 
This  information  is  necessary  to  identify 
potential  trading  opportunities,  allow 
easy  aggregation  of  credits,  reduce 
transaction  costs  and  establish  public 
credibility. 

7.  Program  Evaluations.  Periodic 
assessments  of  environmental  and 
economic  effectiveness  should  be 
conducted  and  program  revisions  made 
as  needed.  Environmental  evaluations 
should  include  ambient  monitoring  to 
ensure  impairments  of  designated  uses 
(including  existing  uses)  do  not  occur 
and  to  document  water  quality 
conditions.  Studies  shoiUd  be 
performed  to  quantify  nonpoint  source 
load  reductions,  validate  nonpoint 
source  pollutant  removal  efficiencies 
and  determine  whether  the  anticipated 
water  quality  objectives  have  been 
achieved.  Economic  evaluations  should 
include  the  number  and  type  of  trades, 
the  price  paid  for  pollutant  reduction 
credits,  transaction  costs,  the  costs 
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incurred  to  administer  the  program,  and 
wheone  possible  any  net  cost  savings 
resulting  from  trading. 

The  results  of  program  evaluations 
should  be  made  available  to  the  public. 
An  opportimity  for  comment  should 
also  be  provided  on  changes  to  the 
program  as  necessary  to  ensure  that 
water  quality  objectives  and  economic 
efficiencies  are  achieved,  and  that 
trading  does  not  result  in  an  impairment 
of  designated  uses  (including  existing 
uses). 

I.  EPA's  Oversight  Role.  States  and 
tribes  are  encouraged  to  consult  with 
EPA  throughout  development  of  trading 
programs  to  facilitate  alignment  with 
the  CWA.  EPA  has  various  oversight 
responsibilities  under  the  CWA, 
including  approval  or  establishment  of 
TMDLs,  approval  of  revisions  to  state  or 
tribal  water  quality  standards,  review  of 
NPDES  permits  and  provisions  for 
reviewing  and  making 
recommendations  regarding  revisions  to 
a  state's  or  tribe's  water  quality 
management  plans  through  the 
continuing  planning  process.  In  general, 
EPA  does  not  believe  that  the 
development  and  implementation  by 
states  and  tribes  of  trading  programs 
consistent  with  the  provisions  of  this 
policy  necessarily  warrant  a  higher  level 
of  scrutiny  under  these  oversight 
authorities  than  is  appropriate  for 
activities  not  involving  trading. 
However,  where  questions  or  concerns 
arise,  EPA  will  use  its  oversight 
authorities  to  ensure  that  trades  and 
trading  programs  are  fully  consistent 
with  the  CWA  and  its  implementing 
regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Batchelor,  EPA  Office  of  Water, 
202-564-5764, 

batcbelor.david@epa.gov.  or  Lynda  Hall 
Wynn,  EPA  Office  of  Water,  202-564- 
0472,  wynn.lynda@epa.gov;  or  Mahesh 
Podar,  EPA  Office  of  Water,  202-564- 
5778,  podar.mahesh@epa.gov. 

Dated:  January  2,  2003. 
G.  Tracy  Mehan,  HI, 

Assistant  Administrator,  Office  of  Water. 
[FR  Doc.  03-620  Filed  1-10-03;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

December  30,  2002. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 


invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection{s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  veilid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  14,  2003. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  DC  20554  or 
via  the  Internet  to  iboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0395. 

Title:  The  ARMIS  USOA  Report;  the 
ARMIS  Service  Quality  Report;  and  the 
ARMIS  Infrastructure  Report. 

Report  Nos:  FCC  Reports  43-02;  43- 
05;  and  43-07. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  49. 

Estimated  Time  Per  Response:  483 
hoiu-s. 

Frequency  of  Response:  Annual 
reporting  requirements  and 
recordkeeping  requirement. 

Total  Annual  Burden:  23,674  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  USOA  Report 
provides  the  annual  results  of  the 


carriers'  activities  for  each  account  of 
the  Uniform  System  of  Accoimts.  The    . 
Service  Quality  Report  provides  service 
quality  information  in  the  areas  of 
interexchange  access  service, 
installation  and  repair  intervals,  local 
service  installation  and  repair  intervals, 
trimk  blockage,  and  total  switch 
downtime  for  price  cap  carriers.  The 
Infrastructure  Report  provides  switch 
deployment  capabilities  data.  The 
Commission  is  revising  this  collection 
because  they  have  completed  an 
internal  review  of  the  reporting  and 
recordkeeping  requirements  to 
streamline  the  collection  and  reduce 
public  burden. 

OMB  Control  No.:  3060-0496. 
Title:  The  ARMIS  Operating  Data 
Report. 

Report  No.:  FCC  Report  43-08. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  53. 
Estimated  Time  Per  Response:  139 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement  and 
recordkeeping  requirement. 

Total  Annual  Burden:  7,349  hours.  ■ 
Total  Annual  Cost:  N/A. 
Needs  and  Uses:  The  Operating  Data 
Report  collects  armual  statistical  data  in 
a  consistent  format  that  is  essential  for 
the  Commission  to  monitor  network 
growth,  usage,  and  reliability.  The 
Commission  is  revising  this  collection 
because  they  have  completed  an 
internal  review  of  the  reporting  and 
recordkeeping  requirements  to 
streamline  the  collection  and  reduce    • 
public  burden. 

OMfl  Confroi  No.:  3060-0511. 
Title:  ARMIS  Access  Report. 
Report  No::  FCC  Report  43-04. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  84. 
Estimated  Time  Per  Response:  157 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  13,188  hours. 
Total  Annual  Cost:  N/A. 
Needs  and  Uses:  The  Access  Report  is 
needed  to  administer  the  Commission's 
accounting,  jurisdictional  separations 
and  access  charge  rules;  to  analyze     ^  ^ 
revenue  requirements  and  rates  of 
return,  and  to  collect  financial  data  from 
Tier  1  incumbent  local  exchange 
carriers.  The  Commission  is  revising 
this  collection  because  they  have 
completed  an  internal  review  of  the 
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reporting  and  recordkeeping 
requirements  to  streamline  the 
collection  and  reduce  public  burden. 

OMB  Control  No.:  3060-0512. 

Title:  The  ARMIS  Annual  Summary 
Report. 

Report  No.:  FCC  Report  43-01. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  115. 

Estimated  Time  Per  Response:  93 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  10,695  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Annual 
Summary  Report  contains  financial  and 
operating  data  and  is  used  to  monitor 
the  incumbent  local  exchange  carrier 
industry  and  to  perform  routine 
analyses  of  costs  and  revenues  on  behalf 
of  the  Commission.  The  Commission  is 
revising  this  collection  because  they 
have  completed  an  internal  review  of 
the  reporting  and  recordkeeping 
requirements  to  streamline  the 
collection  and  reduce  public  burden. 

OMB  Control  No.:  3060-0513. 

raye;  ARMIS  Joint  Cost  Report. 

Report  No.:  FCC  Report  43-03. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  85. 

Estimated  Time  Per  Response:  76 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  6,460  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Joint  Cost 
Report  is  needed  to  administer  our  joint 
cost  rules  (Part  64)  and  to  analyze  data 
in  order  to  prevent  cross-subsidization 
of  non-regulated  operations  by  the 
regulated  operations  of  Tier  1  carriers. 
The  Commission  is  revising  this 
collection  because  they  have  completed 
an  internal  review  of  the  reporting  and 
recordkeeping  requirements  to 
streamline  the  collection  and  reduce 
public  burden. 

OKfB  Control  No.:  3060-0763. 

Title:  The  ARMIS  Customer 
Satisfaction  Report. 

Report  No.:  FCC  Report  43-06. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  7. 

Estimated  Time  Per  Response:  720 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 


Total  Annual  Burden:  5,040  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Customer 
Satisfaction  Report  reflects  the  results  of 
customer  satisfaction  based  on  surveys 
conducted  by  individual  carriers  from 
their  customers.  The  Commission  is 
revising  this  collection  because  they 
have  completed  an  internal  review  of 
the  reporting  and  recordkeeping 
requirements  to  streamline  the 
collection  and  reduce  public  burden. 

OMB  Control  No.:  3060-0855. 

Title:  Telecommunications  Reporting 
Worksheet,  CC  Docket  No.  96-45. 

Form  Nos:  FCC  Forms  499,  499-A  and 
499-Q. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  5,500 
respondents;  15,500  responses. 

Estimated  Time  Per  Response:  11.5 
hours. 

Frequency  of  Response:  On  occasion, 
annual,  quarterly,  and  one  time 
reporting  requirements,  third  party 
disclosure  requirement  Jand 
recordkeeping  requirement. 

Total  Annual  Burden:  164,487  hoiurs. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Telecommunications 
carriers  (and  certain  other  providers  of 
telecommunications  services)  must 
contribute  to  the  support  and  cost 
recovery  mechanisms  for 
telecommimications  relay  services, 
numbering  administration,  number 
portability,  and  universal  service.  The 
Commission  modified  the  existing 
methodology  used  to  assess 
contributions  that  carriers  make  to  the 
federal  imiversal  service  support 
mechanisms.  This  will  entail  altering  to 
the  current  revenue  reporting 
requirements  to  which  interstate 
telecommunications  carriers  are  subject 
under  Part  54  of  the  Commission's  rules. 
The  Office  of  Management  and  Budget 
(OMB)  approved  this  information 
collection  as  an  emergency  request  on 
12/18/02.  We  are  now  extending  the 
approval  for  this  information  collection 
and  seeking  the  regular  three-year 
approval. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-576  Filed  1-10-03;  8:45  am) 

BILLING  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Auttiority 
and  Submission  to  OMB 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
ACTION:  Notice. 

SUMMARY:  Background:  Notice  is  hereby 
given  of  the  final  approval  of  proposed 
information  collections  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instrument(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  dontrol 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance  Officer 
-Cindy  Ayouch — Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3829);  OMB  Desk 
Officer-Joseph  Lackey — Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 
SUPPLEMENTARY  INFORMATION: 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension  for  Three 
Years,  Without  Revision,  of  the 
Following  Report: 

Report  title:  Report  of  Terms  of  Credit 

Card  Plans 
Agency  form  number:  FR  2572 
OMB  Control  number:  7100-0239 
Frequency:  Semi-annual  , 

Reporters:  Finemcial  institutions 
Annual  reporting  hours:  75  hours 
Estimated  average  hours  per  response: 

0.25  hours 
Number  of  respondents:  150 
Small  businesses  are  affected. 
General  description  of  report:  This 

information  collection  is  voluntary  (15 

U.S.C.  §1646(b))  and  is  not  given 

confidential  treatment. 
Abstract:  This  report  collects  data  on 

credit  card  pricing  and  availability  from 

a  sample  of  at  least  150  financial 
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institutions  that  offer  credit  cards  to  the 
general  public.  The  information  is 
reported  to  the  Congress  and  made 
available  to  the  public  in  order  to 
promote  competition  within  the 
industry.  The  Board  publishes  the 
information  in  a  brochure  titled  "SHOP: 
The  Card  You  Pick  Can  Save  You 
Money"  (SHOP),  available  through 
Publication  Services  at  the  Board  and  on 
the  Board's  public  web  site, 
www.federalreserve.gov/pubs/shop. 

Board  of  Governors  of  the  Federal 
Reserve  System,  January  7,  2003. 

lennifer  J.  Johnson 

Secretary  of  the  Board. 

[FR  Doc.  Oa-.'iea  Filed  1-10-03;  8:45  3m) 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bani(  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  vmder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
27,  2003. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hermep^n  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Sabina  Bosshard,  Winona, 
Minnesota,  and  William  H.  Bosshard,  La 
Crosse,  Wisconsin;  to  acquire  shares  of 
Clayton  Bankshares,  Inc.,  Clayton,   - 
Wisconsin,  and  thereby  indirectly 
acquire  shares  of  Citizens  State  Bank  of 
Clayton,  Clayton,  Wisconsin. 

1  Board  of  Governors  of  the  Federal  Reserve 
System,  )anuary  7,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-566  Filed  1-10-03;  8:45  am] 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
wrriting  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  6, 
2003. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1 .  Mizuho  Financial  Group,  Tokyo, 
Japan;  become  a  bank  holding  company 
by  acquiring  Mizuho  Holdings,  Inc., 
Tokyo,  Japan,  and  thereby  indirectly 
acquire  ownership  in  Mizuho  Corporate 
Bank  of  California,  Los  Angeles, 
California;  Mizuho  Corporate  Bank 
(USA),  New  York,  New  York,  and 
Miziiho  Trust  &  Banking  Co.  (USA), 
New  York,  New  York. 

In  connection  with  this  application, 
Mizuho  Asset  Trust  &  Banking  Co.,  Ltd., 
Tokyo,  Japan;  has  applied  to  acquire  100 
percent  of  the  voting  shares  of  Mizuho 
Trust  &  Banking  Co.,  Ltd.  (USA),  New 
York,  New  York,  and  Mizuho  Trust  & 
Banking  Co.,  Ltd.,  Tokyo,  Japan. 


In  connection  with  these  applications. 
Applicant  also  has  applied  to  acquire 
the  nonbanking  companies  to  Mizuho 
Holdings,  Inc.,  including  Mizuho 
Capital  Markets  Corporation,  New  York, 
New  York:  Mizuho  Securities  USA  Inc., 
Hoboken,  New  Jersey;  The  Bridgeford 
Group  (NY),  Inc..  New  York,  New  York; 
DLIBJ  Asset  Management  U.S.A.,  Inc., 
New  York,  New  York,  and  Shinko 
Securities  (USA),  Inc.,  New  York,  New 
York,  and  thereby  engage  in  extending 
credit  and  servicing  loans,  pursuant  to 
section  225.28(b)(1)  of  Regulation  Y: 
activities  related  to  extending  credit, 
pursuant  to  section  225.28(b)(2)  of 
Regulation  Y;  providing  leasing 
services,  pursuant  to  section 
225.28(b)(3)  of  Regulation  Y;  owning, 
controlling,  or  operating  an  industrial 
bank,  pursuant  to  section  225.28(b)(4)  of 
Regulation  Y;  performing  trust  company 
functions,  pursuant  to  section 
225.28(b)(5)  of  Regulation  Y;  providing 
investment  and  financial  advisory 
services,  pursuant  to  section 
225.28(b)(6)  of  Regulation  Y;  providing 
securities  brokerage,  riskless  principal, 
private  placement,  futures  commission 
merchant,  and  other  agency  transactions 
services,  pursuant  to  section 
225.28(b)(7)(i)(v)  of  Regulation  Y; 
underwriting  and  dealing  in  government 
obligations  and  money  market 
instruments  in  which  state  member 
banks  may  underwrite  and  deal  under 
12  U.S.C.  sections  335  and  24(7),  and 
investing  and  trading  activities, 
pursuant  to  section  225.28{b)(8)(i)  and 
(ii)  of  Regulation  Y;  providing 
management  consulting  services, 
pursuant  to  section  225.28(b)(9)  of 
Regulation  Y;  engaging  in  specific 
insurance  agency  activities  through  a 
subsidiary  that  engaged  in  such 
activities  on  May  1,  1982,  pursuant  to 
section  225.28(b)(ll)(v)  of  Regulation  Y; 
commimity  development  activities, 
pursuant  to  section  225.28(b)(12)  of 
Regulation  Y;  and  in  data  processing 
and  transmission  activities,  pursuant  to 
section  225.28(b)(14)  of  Regulation  Y. 

2.  First  Bancorp,  San  Juan,  Puerto 
Ricowto  acquire  up  to  9.9  percent  of  the 
common  stock  of  PanAmerican 
Bancorp,  Hollywood,  Florida,  and 
thereby  indirectly  acquire  voting  shares 
of  PanAmerican  Bank,  Hollywood, 
Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Amtrust,  Inc.,  Dubuque.  Iowa;  to 
acquire  9.9  percent  of  the  voting  shares 
of  United  American  Bank,  San  Mateo, 
California,  a  de  novo  bank  in 
organization. 
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C  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1 .  Bank  of  Mulberry  Employee  Stock 
Ownership  Trust,  Mulberry,  Arkansas, 
and  its  subsidiary,  ACME  Holding 
Company,  Inc.,  Mulberry,  Arkansas,  to 
acquire  81.65  percent  of  the  voting 
shares  of  Madison  Corporation,  Little 
Rock,  Arkansas,  and  thereby  indirectly 
acquire  voting  shares  of  Madison  Bank 
&  Trust  Company,  Kingston,  Arkansas. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1,  Finlayson  Bancshares,  Inc., 
Finlayson,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of 
Floodwood  Agency,  Inc.,  Duluth, 
Minnesota,  and  thereby  indirectly 
acquire  voting  shares  of  First  State  Bank 
of  Floodwood,  Floodwood,  Minnesota. 

•    Board  of  Governors  of  the  Federal  Reserve 

System,  January  7,  2(X)3. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-567  Filed  1-10-03;  8:45  am] 

BILLING  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-34] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1 995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 


instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  School  Associated 
Violent  Death  Surveillance  System — 
New — National  Center  for  Injury 
Prevention  and  Control  (NCIPC), 
Centers  for  Disease  Control  and 
Prevention  (CDC).  The  Division  of 
Violence  Prevention  (DVP),  National 
Center  for  Injury  Prevention  and  Control 
(NCffC)  proposes  to  develop  a  system 
for  the  surveillance  of  school-associated 
homicides  and  suicides.  The  system 
will  rely  on  existing  public  records  and 
interviews  with  law  enforcement 
officials  and  school  officials.  The 
purpose  of  the  system  is  to  (1)  estimate 
the  rate  of  school-associated  violent 
death  in  the  United  States  and  (2) 
identify  common  features  of  school- 
associated  violent  deaths.  The  proposed 
system  will  contribute  to  the 
understanding  of  fatal  violence 
associated  with  schools,  guide  further 
research  in  the  area,  and  help  direct 
ongoing  and  future  prevention 
programs. 

Violence  is  the  leading  cause  of  death 
among  young  people,  and  increasingly 
recognized  as  an  important  public 
health  and  social  issue.  In  1998,  over 
3,500  school  aged  children  (5  to  18 
years  old)  in  the  United  States  died 
violent  deaths  due  to  suicide,  homicide. 


and  unintentional  firearm  injiuies.  The 
vast  majority  of  these  fatal  injuries  were 
not  school  associated.  However, 
whenever  a  homicide  or  suicide  occurs 
in  or  around  school,  it  becomes  a  matter 
of  particularly  intense  public  interest 
and  concern.  NCEPC  conducted  the  first 
scientific  study  of  school-associated 
violent  deaths  during  the  1992-99 
academic  years  to  establish  the  true 
extent  of  this  highly  visible  problem. 

Despite  the  important  role  of  schools 
as  a  setting  for  violence  research  and 
prevention  interventions,  relatively 
little  scientific  or  systematic  work  has 
been  done  to  describe  the  nature  and 
level  of  fatal  violence  associated  with 
schools.  Until  NCIPC  conducted  the  first 
nationwide  investigation  of  violent 
deaths  associated  with  schools,  public 
health  and  education  officials  had  to 
rely  on  limited  local  studies  and 
estimated  numbers  to  describe  the 
extent  of  school-associated  violent 
death. 

The  proposed  system  will  draw  cases 
from  the  entire  United  States  in 
attempting  to  capture  all  cases  of 
school-associated  violent  deaths  that 
have  occurred.  Investigators  will  review 
public  records  and  published  press 
reports  concerning  each  school- 
associated  violent  death.  For  each 
identified  case,  investigators  will  also 
interview  an  investigating  law 
enforcement  official  (defined  as  a  police 
officer,  police  chief,  or  district  attorney), 
and  d  school  official  (defined  as  a  school 
principal,  school  superintendent,  school 
counselor,  school  teacher,  or  school 
support  staff)  who  are  knowledgeable 
about  the  case  in  question.  Researchers 
will  request  information  on  both  the 
victim  and  alleged  offender(s) — 
including  demographic  data,  their 
academic  and  criminal  records,  and 
their  relationship  to  one  another.  They 
will  also  collect  data  on  the  time  and 
location  of  the  death;  the  circumstances, 
motive,  and  method  of  the  fatal  injury; 
and  the  security  and  violence 
prevention  activities  in  the  school  and 
community  where  the  death  occurred, 
before  and  after  the  fatal  injury  event. 
There  are  no  costs  to  the  respondents.   • 


Respondents 

Number  of  re- 
spondents 

Numt)er  of  re- 
sponses/re- 
spondent 

Avg.  burden/ 
response 
(in  firs.) 

Total  annual 
burden 
(in  firs.) 

School  Officials  

35 
35 

1 

1 

1 
1 

35 
35 

Police  Officials  

Total 

70 
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Dated:  January  3,  2003. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-645  Filed  1-10-03;  8:45  am] 

BUXmC  CODE  4169-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Refugee  State-of-Origin  Report 
ORR-11. 


OMB  No.:  0970-0043. 

Description:  The  information 
collection  of  the  ORR-11  (Refugee  State- 
of-Origin  Report)  is  designed  to  satisfy 
the  statutory  requirements  of  the 
Inmiigration  and  Nationality  Act. 
Section  412(a)(3)  of  the  Act  requires 
ORR  to  compile  and  maintain  data  on 
the  secondary  migration  of  refugees 
within  the  United  States  after  arrival. 

hi  order  to  meet  this  legislative 
requirement,  ORR  requires  each  State  to 
submit  an  annual  count  of  the  number 
of  refugees  who  were  initially  resettled 
in  another  State.  The  State  does  this  by 
counting  the  number  of  refugees  with 
social  security  numbers  indicating 
residence  in  another  State  at  the  time  of 
arrival  in  the  U.S.  (The  first  three  digits 

Annual  Burden  Estimates 


of  the  social  seciuity  number  indicate 
the  State  of  residence  of  the  applicant.) 

Data  submitted  by  the  States  are 
compiled  and  analyzed  by  the  ORR  * 
statistician,  who  then  prepares  a 
summary  report  which  is  included  in 
ORR's  annual  Report  to  Congress'.  The 
primary  use  of  the  data  is  to  quantify 
and  analyze  refugee  secondary 
migration  among  the  50  States.  ORR 
uses  these  data  to  adjust  its  refugee 
arrival  totals  in  order  to  calculate  the 
ORR  social  service  allocation. 

Respondents:  State,  Local  or  Tribal. 


Instrument 


Number  of 
respondents 


Numtjer  of  re- 
sponses per 
respoTHJent 


Average  t)ur- 

den  hours  per 

response 


Total  burden 
hours 


State-of-Origin  Report 


50 


1 


4.333 


217 


Estimated  Total  Annual  Burden 
Hours:  217. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  of  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the^ 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  January  7,  2003.  , 

Robert  Sargis, 
Reports  Clearance  Officer. 
(FR  Doc.  03-563  Filed  1-10-02;  8:45  am] 

BILUNG  COOE  4184-01-M 

Annual  Burden  Estimates 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  arul 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Revised  Form  OCSE-100,  State 
Plan  for  Child  Support  Under  Title  IV- 
D  of  the  Social  Security  Act. 

OMB  No.  .0970-001 7. 

Description:  The  state  plan  preprint 
and  amendments  serve  as  a  contract 
with  OCSE  in  outlining  the  activities  the 
state  will  perform  as  required  by  law  in 
order  for  states  to  receive  federal  funds. 
We  are  asking  for  approval  to  revise  one 
state  plan  preprint  page  to  reflect  new 
federal  requirements  regarding  medical 
support  enforcement. 

Response:  54. 


Instruments 


Numt)er  of  re- 
spondents 


Numtier  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


OCSE-100 


54 


1 


.72 


39 


Estimated  Total  Annual  Burden 
Hours:  39. 

Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 


Administration  for  Children.and  ' 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington. 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer. 


OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
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is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street.  NW., 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  December  16.  2002. 
Robert  Sargis, 
Reports  Clearance  Officer 
|FR  Doc.  03-564  Filed  1-10-03;  8:45  ami 
BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  DHHS/ACF  Rural  Welfare-to- 
Work  Strategies  Demonstration 
Evaluation  Project  18-Month  Survey. 

OMB  No. :  New  collection. 

Description:  The  Rural  Welfare-to- 
Work  Strategies  Demonstration 
Evaluation  Project,  which  was 
developed  and  funded  by  the 
Administration  for  Children  and 
Families  (ACF)  of  the  U.S.  Department 
of  Health  and  Human  Services  (HHS),  is 
a  national  evaluation  to  determine  the 
benefits  and  cost-effectiveness  of 
methods  designed  to  aid  current  or 
former  Temporary  Assistance  for  Needy 
Families  (TANF)  recipients  or  other 
low-income  families  as  they  transition 
from  welfare  to  the  employment  arena. 
This  evaluation  chiefly  attempts  to 
address  four  research  questions: 

•  What  are  the  issues  and  challenges 
associated  with  operating  the  new 


welfare-to-work  services  and  policy 
approaches  being  studied. 

•  How  effective  are  the  welfare-to- 
work  programs  under  the  project  in 
increasing  employment  and  earnings 
and  in  improving  other  measures? 

•  What  are  the  net  costs  of  the 
welfare-to-work  programs,  and  do  the 
programs'  benefits  outweigh  the  costs? 

•  What  approaches  should 
policymakers  and  program  managers 
consider  in  designing  strategies  to 
improve  the  efficacy  of  welfare-to-work 
strategies  for  families  in  rural  areas? 

The  evaluation  employs  a  multi- 
pronged  approach  to  answer  the 
research  questions.  These  approaches 
include:  (1)  An  impact  study,  which 
will  excimine  the  differences  between 
control  and  intervention  groups  with 
respect  to  factors  such  as  employment 
rates,  earnings,  and  welfare  receipt;  (2) 
a  cost-benefit  analysis,  which  will 
calculate  estimates  of  net  program  cost- 
effectiveness;  and  (3)  an  in-depth 
process  study,  which  will  identify 
implementation  issues  and  challenges, 
examine  program  costs,  and  provide 
details  on  how  programs  achieve 
observed  results.  The  data  collected 
during  the  conduct  of  this  study  will  be 
used  for  the  following  purposes: 

•  To  study  rural  welfare-to-work 
programs'  effects  on  factors  such  as 
employment,  earnings,  educational 
attaiimient,  family  composition; 

•  To  collect  data  on  a  wider  range  of 
outcome  measures — such  as  job 
acquisition,  retention,  and 
advancement,  job  quality,  educational 
attainment,  and  employment  barriers — 
than  is  available  through  welfare  or 
unemployment  insurance  records,  in 
order  to  understand  how  individuals  are 
being  affected  by  the  demonstration 
programs; 


•  To  support  research  on  the 
implementation  of  welfare-to-work 
programs  across  sites; 

•  To  obtain  program  participation 
and  service  use  information  important 
to  the  evaluation's  cost-benefit 
component;  and 

•  To  obtain  contact  information  for  a 
future  follow-up  survey  that  will  be 
important  to  achieving  high  response 
rates  for  that  survey. 

Respondents:  The  respondents  of  the 
18-month  follow-up  survey  are  current 
and  former  TANF  recipients,  or 
individuals  in  families  at  risk  of  needing 
TANF  benefits  (working  poor,  hard-to- 
employ)  from  the  three  states 
participating  in  the  evaluation  (Illinois, 
Nebraska,  and  Tennessee).  The  survey 
will  be  administered  to  both 
intervention  and  control  groups  in  each 
participating  site.  The  estimated  sample 
size  for  the  sur\jey  is  3,400  individuals, 
including  projected  samples  of  2,200  in 
Tennessee,  and  600  each  in  Illinois  and 
Nebraska.  The  survey  will  be  conducted 
primcirily  by  telephone,  with  field 
interviews  conducted  with  those 
individuals  who  cannot  be  interviewed 
by  telephone. 

Respondents  of  the  process  study  data 
collection  efforts  (interviews,  case 
studies,  and  focus  groups)  include  State 
and  local-level  agency  staff  from  welfare 
agencies  and  other  organizations.  These 
individuals  include  program  directors 
and  site  managers,  program  line  staff, 
workforce  development  staff,  TANF 
agency  staff,  and  community  partners 
and  employers.  Approximately  105  staff 
members  per  site  are  expected  to 
participate  in  semi-structured 
interviews,  21  in  case  conferences,  and 
108  in  focus  groups,  across  the  three 
demonstration  sites. 


Annual  Burden  Estimates 

Instrument 

Number  of  re- 
spondents 

Number  of  re- 
sponses per 
respondent 

Average  burden  fiours  per  re- 
sponse 

Total  burden 
hours 

18-Month  Follow-up  Survey  

Process  Studv  Data  Collection  Staff  Interviews        

963 

105 

21 

108 

1 
1 
1 
1 

45  minutes  or  .75  hours  

75  minutes  or  1.15  hours  

30  minutes  or  5  hours 

723 
120.8 

Process  Study  Data  Collection  Staff  Case  Conferences 

Process  Studv  Data  Collection  Staff  Focus  Groups 

10.5 

90  minutes  or  1 .5  hours  

162 

Estimated  Total  Annual  Burden 
Hours:  1016.3. 

Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 
'Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 


L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 


Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
reconunendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 

{ 
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Washington,  DC  20503.  Attn:  Desk 
Officer  for  ACF. 

Dated:  January  7,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer, 
im  Doc.  03-639  Filed  1-10-03;  8:45  am] 

BHXJNG  CODE  41S4-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0566] 

Renee  Peugeot;  Debarment  Order 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMINARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Renee  Peugeot  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application.  FDA  bases  this 
order  on  a  finding  that  Ms.  Peugeot  was 
convicted  of  a  felony  under  FedereJ  law 
for  conduct  relating  to  the  development 
or  approval,  including  the  process  for 
development  or  approval,  of  a  drug 
product.  Ms.  Peugeot  failed  to  request  a 
hearing  and,  therefore,  has  waived  her 
opportunity  for  a  hearing  concerning 
this  action. 

DATES:  This  order  is  effective  January 
13,  2003. 

ADDRESSES:  Submit  applications  for 
termination  of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  K.  Mueller,  Center  for  Drug 
Evaluation  and  Research  {HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

On  August  31,  2000,  the  U.S.  District 
Court  for  the  Northern  District  of 
Alabama  entered  judgment  against  Ms. 
Peugeot  for  two  coimts  of  making  false 
statements  to  an  agency  of  the  United 
States,  two  counts  of  mail  fraud,  and 
one  coimt  of  conspiracy  to  commit 
offenses  against  the  United  States, 
Federal  felony  offenses  under  18  U.S.C. 
2, 1001, 1341,  and  371,  respectively. 
These  offenses  were  committed  as  part 
of  the  development  of  a  new  drug  for 
which  Ms.  Peugeot  was  conducting 
efficacy  trials. 


As  a  result  of  this  conviction,  FDA 
served  Ms.  Peugeot  by  certified  mail  on 
May  8,  2002,  a  notice  proposing  to 
permanently  debar  Ms.  Peugeot  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application.  The  proposal 
also  offered  Ms.  Peugeot  an  opportunity 
for  a  hearing  on  the  proposal.  The 
proposal  was  based  on  a  finding,  under 
section  306(a)(2)(A)  of  the  act  (21  U.S.C. 
335a(a)(2)(A)),  that  Ms.  Peugeot  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  development 
or  approval,  including  the  process  for 
development  or  approval,  of  a  drug 
product.  Ms.  Peugeot  was  provided  30 
days  to  file  objections  and  request  a 
hearing.  Ms.  Peugeot  did  not  request  a 
hearing.  Her  failure  to  request  a  hearing 
constitutes  a  waiver  of  her  opportunity 
for  a  hearing  and  a  waiver  of  any 
contentions  concerning  her  debarment. 

IL  Findings  and  Order 

Therefore,  the  Director,  Center  for 
Drug  Evaluation  and  Research,  under 
section  306(a)(2)(A)  of  the  act,  and 
under  authority  delegated  to  her  (21 
CFR  5.34),  finds  that  Ms.  Renee  Peugeot 
has  been  convicted  of  a  felony  under 
Federal  law  for  conduct  relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval,  of 
a  drug  product. 

As  a  result  of  the  foregoing  finding, 
Ms.  Renee  Peugeot  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
under  section  505,  512,  or  802  of  the  act 
(21  U.S.C.  355,  360b,  or  382),  or  under 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262),  (see  sections 
306(c)(1)(B)  and  (c)(2)(A)(ii)  and  201(dd) 
of  the  act  (21  U.S.C.  321(dd)}).  Any 
person  with  an  approved  or  pending 
drug  product  application  who 
knowingly  uses  the  services  of  Ms. 
Peugeot,  in  any  capacity,  during  her 
period  of  debarment,  will  be  subject  to 
civil  money  penalties  (section  307(a)(6) 
of  the  act  (21  U.S.C.  335b{a)(6))).  ff  Ms. 
Peugeot,  during  her  period  of 
debarment,  provides  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application, 
she  will  be  subject  to  civil  money 
penalties  (section  307(a)(7)  of  the  act). 
In  addition,  FDA  will  not  accept  or 
review  any  abbreviated  new  drug 
applications  submitted  by  or  with  the 
assistance  of  Ms.  Peugeot  during  her 
period  of  debarment. 

Any  application  by  Ms.  Peugeot  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  OlN-0566  and  sent  to 
the  Dockets  Management  Branch  (see 


ADDRESSES).  All  such  submissions  are  to 
be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  December  23,  2002. 

Janet  Woctdcock, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

(FR  Doc.  03-663  Filed  1-10-03;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0565] 

Harry  W.  Snyder,  Jr.;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Harry  W.  Snyder,  Jr.,  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application.  FDA  bases 
this  order  on  a  finding  that  Mr.  Snyder 
was  convicted  of  a  felony  under  Federal 
law  for  conduct  relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval,  of 
a  drug  product.  Mr.  Snyder  failed  to 
request  a  hearing  and.  therefore,  has 
waived  his  opportunity  for  a  hearing 
concerning  this  action. 
DATES:  This  order  is  effective  January 
13.  2003. 

ADDRESSES:  Submit  applications  for 
termination  of  debarment  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  5B30  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  K.  Mueller.  Center  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  31,  2000,  the  U.S.  District 
Court  for  the  Northern  District  of 
Alabama  entered  judgment  against  Mr. 
Snyder  for  two  counts  of  making  false 
statements  to  an  agency  of  the  United 
States,  two  counts  of  mail  fraud,  and 
one  count  of  conspfracy  to  commit     ■ 
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offenses  against  the  United  States, 
Federal  felony  offenses  under  18  U.S.C. 
2, 1001,  1341,  and  371,  respectively. 
These  offenses  were  committed  as  part 
of  the  development  of  a  new  drug  for 
which  Mr.  Snyder  was  conducting 
efficacy  trials. 

As  a  result  of  this  conviction,  FDA 
served  Mr.  Snyder  by  certified  mail  on 
May  8,  2002,  a  notice  proposing  to 
permanently  debar  Mr.  Snyder  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application.  The  proposal 
also  offered  Mr.  Snyder  an  opportunity 
for  a  hearing  on  the  proposal.  The 
proposal  was  based  on  a  finding,  under 
section  306(a)(2)(A)  of  the  act  (21  U.S.C. 
335a(a)(2)(A)),  that  Mr.  Snyder  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  development 
or  approval,  including  the  process  for 
development  or  approval,  of  a  drug 
product.  Mr.  Snyder  was  provided  30 
days  to  file  objections  and  request  a 
hearing.  Mr.  Snyder  did  not  request  a 
hearing.  His  failure  to  request  a  hearing 
constitutes  a  waiver  of  his  opportimity 
for  a  hearing  and  a  waiver  of  any 
contentions  concerning  his  debarment. 

n.  Findings  and  Order 

Therefore,  the  Director,  Center  for 
Drug  Evaluation  and  Research,  under 
section  306(a)(2)(A)  of  the  act,  and 
under  authority  delegated  to  her  (21 
CFR  5.34),  finds  that  Mr.  Harry  W. 
Snyder,  Jr.,  has  been  convicted  of  a 
felony  under  Federal  law  for  conduct 
relating  to  the  development  or  approval, 
including  the  process  for  development 
or  approval,  of  a  drug  product. 

As  a  result  of  the  foregoing  finding, 
Mr.  Harry  W.  Snyder,  Jr.,  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
under  section  505,  512,  or  802  of  the  act 
(21  U.S.C.  355,  360b,  or  382),  or  under 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262),  (see  sections 
306(c)(1)(B)  and  (c)(2)(A)(ii)  and  201(dd) 
of  the  act  (21  U.S.C.  321(dd))).  Any 
person  with  an  approved  or  pending 
drug  product  application  who 
knowingly  uses  the  services  of  Mr. 
Snyder,  in  any  capacity,  during  his 
period  of  debarment,  will  be  subject  to 
civil  money  penalties  (section  307(a)(6) 
of  the  act  (21  U.S.C.  335b(a)(6))).  ff  Mr. 
Snyder,  during  his  period  of  debarment, 
provides  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application,  he  will  be 
subject  to  civil  money  penalties  (section 


307(a)(7)  of  the  act).  In  addition,  FDA 
will  not  accept  or  review  any 
abbreviated  new  drug  applications 
submitted  by  or  with  the  assistance  of 
Mr.  Snyder  during  his  period  of 
debarment. 

Any  application  by  Mr.  Snyder  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  OlN-0565  and  sent  to 
the  Dockets  Management  Branch  (see 
ADDRESSES).  All  such  submissions  are  to 
be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  December  23,  2002. 
Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 

Research. 

[FR  Doc.  03-661  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  02M-0298,  02M-0299,  02M- 
0295,  02M-0381,  02M-0310,  02M-0348, 
02M-0335,  02M-0353,  02M-0352,  02M-0336, 
02M-0322,  02M-0361,  02IM-0412,  02M-0409] 

Medical  Devices;  Availability  of  Safety 
and  Effectiveness  Summaries  for 
Premarket  Approval  Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
list  of  premarket  approval  applications 
(PMAs)  that  have  been  approved.  This 
list  is  intended  to  inform  the  public  of 
the  availability  of  safety  and 
effectiveness  sununaries  of  approved 
PMAs  through  the  Internet  and  the 
agency's  Dockets  Management  Branch. 
ADDRESSES:  Submit  written  requests  for 
copies  of  summaries  of  safety  and 
effectiveness  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Please  cite  the  appropriate  docket 
number  as  listed  in  table  1  of  this 
document  when  submitting  a  written 
request.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  summaries  of  safety  and 
effectiveness. 


FOR  FURTHER  INFORMATION  CONTACT:         , 
Thinh  Nguyen,  Center  for  Devices  and 
Radiological  Health  (HFZ-402),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2186. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  January  30, 
1998  (63  FR  4571),  FDA  published  a 
final  rule  that  revised  21  CFR  814.44(d) 
and  814.45(d)  to  discontinue  individual 
publication  of  PMA  approvals  and 
denials  in  the  Federal  Register, 
providing  instead  to  post  this 
information  on  the  Internet  on  FDA's 
home  page  at  http://www.fda.gov.  In 
addition,  the  regulations  provide  that 
FDA  publish  a  quarterly  list  of  available 
safety  and  effectiveness  summaries  of 
PMA  approvals  and  denials  that  were 
announced  during  that  quarter.  FDA 
believes  that  this  procedure  expedites 
public  notification  of  these  actions 
because  announcements  can  be  placed 
on  the  Internet  more  quickly  than  they 
can  be  published  in  the  Federal 
Register,  and  FDA  believes  that  the 
Internet  is  accessible  to  more  people 
than  the  Federal  Register. 

In  accordance  with  section  515(d)(4) 
and  (e)(2)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360e(d)(4)  and  {e)(2)),  notification  of  an 
order  approving,  denying,  or 
withdrawing  approved  of  a  PMA  will 
continue  to  include  a  notice  of 
opportunity  to  request  review  of  the 
order  under  section  515(g)  of  the  act. 
The  30-day  period  for  requesting 
reconsideration  of  an  FDA  action  under 
§  10.33(b)  (21  CFR  10.33(b))  for  notices 
announcing  approval  of  a  PMA  begins 
on  the  day  the  notice  is  placed  on  the 
Internet.  Section  10.33(b)  provides  that 
FDA  may,  for  good  cause,  extend  this 
30-day  period.  Reconsideration  of  a 
denial  or  withdrawal  of  approval  of  a 
PMA  may  be  sought  only  by  the 
applicant;  in  these  cases,  the  30-day 
period  will  begin  when  the  applicant  is 
notified  by  FDA  in  writing  of  its 
decision. 

The  following  is  a  list  of  approved 
PMAs  for  which  summaries  of  safety 
and  effectiveness  were  placed  on  the 
Internet  from  July  1,  2002,  through 
September  30,  2002.  There  were  no 
denial  actions  during  this  period.  The 
list  provides  the  manufacturer's  name, 
the  product's  generic  name  or  the  trade 
name,  and  the  approval  date. 
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Table  1  .—List  of  Safety  and  Effectiveness  Summaries  for  Approved  PMAs  Made  Available  July  1 ,  2002, 

THROUGH  September  30,  2002. 


PMA  Number/Docket  No. 


Applicant 


Trade  Name 


Approval  Date 


P99001 7(S30)/02M-0298 

P990027(S2)/02M-0299 
P870024<S43)/02M-0295 

»q031/02M-0381 

P000058/02M-0310 
P89001 7(S1 0)/02M-0348 
P99001 8(S2)/02M-0335 
P960040(S26)/02M-0353 

P91 0077(S37)/02M-0352 


P01(X)39/02M-0336 

P020003/02M-0322 
H010004/02M-0361 


P^90026(S8)/02M-O412 
H020002/02M-0409 


Guidant  Cardiac  and 
Vascular  Surgery 
Group. 

Bausch  &  Lomb  Sur- 
gical, Inc. 

Paragon  Vision 
Sciences. 


Medtronic,  Inc. 

Medtronic  Sofamor 

Danek,  Inc. 
Cordis  Corp. 

Menicon  Co.,  Ltd. 

Guidant  Corp. 


Guidant  Corp. 


Siemens  Medical  Solu- 
tions USA,  Inc. 
Mentor  Corp. 
Guidant  Corp. 


Cygnus',  Inc. 
SMART  Therapeutics, 
Inc. 


ANCUR^  Aortoiliac  Endograft  System 


TECHNOLAS  21  7A  Excimer  Laser  System 

PARAGON  CRT  (Paflutocon  B),  PARAGON  CRT 
100  (Paflutocon  D),  PARAGON  QUADRA  RG 
(Paflutocon  B),  and  PARAGON  QUADRA  RG 
100  (Paflutocon  D). 

INSYNC  ICD  Model  7272  Dual  Chamber 
lmplantat}le  Cardioverter  With  Resyrx:hronization 
Therapy  and  Model  9969  Application  Software. 

INFUSE  BONE  GRAFT/LT-CAGE  Lumbar  Tapered 
Fusion  Device. 

PALMAZ  Balloon-Expandable  Stent  (Models 
P104R,  P154R,  P204R). 

MENICON  Z  (Tisilfocon  A)  Rigid  Gas  Permeable 
Contact  Lens. 

VENTAK  PRIZM  2  VR/DR  Models  1860/1861; 
VENTAK  PRIZM  VR/DR  Models  1850/1851/1855/ 
1856;  VENTAK  PRIZM  VR/DR  HE  Models  1852/ 
1853,  VENTAK  Mini  IV  Models  1790/1793/1796; 
and  VENTAK  Mini  III  HE  Model  1789. 

VENTAK  PRIZM  2  VR/DR  Models  1860/1861; 
VENTAK  PRIZM  VR/DR  Models  1850/1851/1855/ 
1856;  VENTAK  PRIZM  VR/DR  HE  Models  1852/ 
1853,  VENTAK  Mini  IV  Models  1790/1793/1796; 
and  VENTAK  Mini  III  HE  Model  1789. 

Siemens  SONOCUR  Basic 

Mentor  Saline-Filled  Testicular  Prosthesis 
NEUROLINK  System,  Including  NEUROLINK  Stent 

and  Delivery  Catheter  and  NEUROLINK  Balloon 

Dilatation  Catheter. 
GlucoWatch  G2  Biographer 
Neuroform  Microdelivery  Stent  System 


April  24,  2002. 

May  17,  2002. 
June  13,  2002. 

June  26,  2002. 

July  2,  2002. 
July  10,  2002. 
July  12,  2002. 
July  18,  2002. 

July  18,  2002. 

July  19,  2002. 

July  19,  2002. 
August  9,  2002. 


August  26.  20(^ 
September  1 1 ,  2002. 


n.  Electronic  Access 

Persons  with  access  to  the  hitemet 
may  obtain  the  documents  at  http:// 
www.fda.gov/cdrh/pmapage.html. 

Dated:  December  24,  2002. 
LiBda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 
[PR  Doc.  03-662  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR^723-FA-12] 

Housing  Counseling  Program 
Announcement  of  Funding  Awards  for 
Fiscal  Year  2002 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissioner,  HUD. 

ACTION:  Announcement  of  funding 

awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
SuperNOFA  competition  for  funding  of 
HUD-approved  counseling  agencies  to 
provide  coimseling  services.  This 
announcement  contains  the  names  and 
addresses  of  the  agencies  selected  for 
funding  and  the  amount.  Additionally, 
this  aimoimcement  outlines  various 
noncompetitive  housing  counseling 
awards  made  by  the  Department. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Bums,  Director,  Program 
Support  Division,  Room  9266,  Office  of 
Single  Family  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  telephone  (202)  708-2121. 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  by  calling  the 
Federal  Information  Relay  Service  on  1- 
800-877-8339  or  (202)  708-9300.  (With 


the  exception  of  the  "800"  niunber, 
these  are  not  toll  ft^e  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
Housing  Counseling  Program  is 
authorized  by  section  106  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701x).  HUD  enters  into 
agreement  with  qualified  public  or 
private  nonprofit  organizations  to 
provide  housing  counseling  services  to 
low-  and  moderate-income  individuals 
and  families  nationwide.  The  services 
include  providing  information,  advice 
and  assistance  to  renters,  first-time 
homebuyers,  homeowners,  and  senior 
citizens  in  areas  such  as  pre-purchase 
counseling,  financial  management, 
property  maintenance  and  other  forms 
of  housing  assistance  to  improve  the 
clients'  housing  conditions  and  meet  the 
responsibilities  of  tenancy  and 
homeownership . 

The  purpose  of  the  grant  is  to  assist 
HUD-approved  housing  counseling     "^  > 
agencies  in  providing  housing 
coimseling  services  to  HUD-related  and 
other  clients.  HUD  funding  of  approved 
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housing  counseling  agencies  is  not 
guaranteed  and  when  hinds  cire 
awarded,  a  HUD  grant  does  not  cover  all 
expenses  incurred  by  an  agency  to 
deliver  housing  counseling  services. 
Counseling  agencies  must  actively  seek 
additional  hinds  from  other  sources 
such  as  city,  county,  state  and  federal 
agencies  and  from  private  entities  to 
ensure  that  they  have  sufficient 
operating  funds.  The  availability  of 
housing  counseling  program  grants 
depends  upon  whether  the  U.S. 
Congress  appropriates  funds  for  this 
purpose,  the  amount  of  those  funds,  and 
the  outcome  of  the  competitions  for 
award. 

The  2002  grantees  announced  in 
Appendix  A  of  this  notice  were  selected 
for  funding  through  a  competition 
announced  in  a  NOFA  published  in  the 
Federal  Register  on  March  26,  2002  (67 
FR  14051),  for  the  housing  counseling 
program.  Applications  submitted  for 
each  competition  were  scored  and 
selected  for  funding  on  the  basis  of 
selection  criteria  contained  in  the 
notice.  HUD  awarded  $18,249,998 
million  in  housing  counseling  grants  to 
334  housing  counseling  organizations 
nationwide:  306  local  agencies,  12 
intermediaries,  and  1&  State  housing 
finance  agencies.  HUD  also  awarded 
two  competitive  housing  counseling 
grants,  totaling  $250,000,  to  provide 
counseling  services  to  families  and 
individuals  living  in  the  Colonias,  the 
Southwest  Border  Region  of  the  U.S. 
These  grants  were  awarded  to  West 
Tennessee  Legal  Services  in  the  amount 
of  $225,200  and  Community 
Development  Corporation  of  ^ 

Brownsville,  TX  in  the  amount  of 
$24,800. 

Additionally,  HUD  awarded  one 
noncompetitive  housing  counseling 
grant  in  the  amount  of  $749,650  to  the 
American  Association  of  Retired 
Persons  (AARP)  to  provide  housing 
counseling  services  related  to  the  Home 
Equity  Conversion  (HECM)  Program. 

Finally,  HUD  awarded  three 
noncompetitive  grants  totaling  $1.5 
million  to  three  organizations  to  provide 
counseling  services  to  families  and 
individuals  living  in  properties  eligible 
for  participation  in  HUD's  Mark  to 
Market  and  Mark-up-to-Market 
programs.  These  grants  were  made  in 
accordance  with  section  514  of  the 
legislation  entitled  Multi family  Assisted 
Housing  Reform  and  Affordability  Act 
of  1997.  Each  of  the  following  three 
groups  were  awarded  a  grant  in  the 
amount  of  $500,000:  the  National 
Foundation  for  Credit  Counseling 
(NFCC),  the  Housing  Partnership 
Network,  and  the  Neighborhood 
Reinvestment  Corporation  (NRC). 


The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.169.' 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545),  the  Department  is 
publishing  the  names,  addresses,  and 
award  amounts  as  provided  in 
Appendix  A. 

Dated:  December  23,  2002. 
Sean  Cassidy, 

General  Deputy  Assistant  Secretary  for 
Housing. 

Appendix  A 

Fiscal  Year  2002  Funding  Awards  for  the 
Housing  Counseling  Program 

Intermediary  Organizations  (12) 

Acorn  Housing  Corporation,  846  N.  Broad 

Street,  Philadelphia,  PA  19130,  Amount 

Awarded:  $1,167,044.00 
Catholic  Charities  USA,  1731  King  Street, 

Suite  200.  Alexandria,  VA  22314,  Amount 

Awarded:  $760,328.00 
Citizens'  Housing  and  Planning  Association, 

18  Tremont  Street,  Suite  401,  Boston,  MA 

02108,  Amount  Awarded:  $500,000.00 
Housing  Opportunities,  Inc.,  133  Seventh 

Avenue,  P.O.  Box  9,  McKeesport.  PA 

15132,  Amount  Awarded:  $760,328.00 
McAulev  Institute,  8300  Colesville  Road, 

Suite  310,  Silver  Spring,  MD  20910, 

Amount  Awarded:  $237,409.00 
National  Association  of  Real  Estate  Brokers, 

1301  East  85th  Avenue,  Oakland,  CA 

94621-1605,  Amount  Awarded: 

$411,715.00 
National  Council  of  La  Raza.  1111  19th 

Street,  NW..  Suite  1000,  Washington,  DC 

20036.  Amount  Awarded:  $1,050,839.00 
National  Foundation  for  Credit  Counseling. 

801  Roeder  Road,  Suite  900,  Silver  Spring. 

MD  20910,  Amount  Awarded: 

$1,500,000.00 
National  Urban  League,  120  Wall  Street,  New 

York,  NY  10005,  Amount  Awarded:   , 

5760,328.00 
Neighborhood  Reinvestment  Corporation, 

1325  G  Street,  NW.,  Suite  800,  Washington. 

DC  20005-3100,  Amount  Awarded: 

$1,399,453.00 
The  Housing  Partnership  Network,  Inc.,  160 

State  Street.  5lh  Floor,  Boston,  MA  02109, 

Amount  Awarded:  $1,457,555.00 
West  Tennessee  Legal  Services,  Inc.,  210 

West  Main  Street,  P.O.  Box  2066,  Jackson, 

TN  38301.  Amount  Awarded:  $395,000.00 

State  Housing  Finance  Agencies  (16) 

Atlanta  (SHFA) 

Georgia  Housing  &  Finance  Authority.  60 

Executive  Park  South,  NE,  Atlanta,  GA 

30329-2231.  Amount  Awarded:  $77,607.00 
Kentucky  Housing  Corporation,  1231 

Louisville  Road,  Frankfort,  KY  40601, 

Amount  Awarded:  $72,766.00 
Mississippi  Home  Corporation.  735  Riverside 

Drive,  P.O.  Box  22369,  Jackson.  MS  39225- 

3369,  Amount  Awarded:  $34,043.00 
Tennessee  Housing  Development  Agency, 

404  James  Robertson  Pkwy,  Suite  1114, 


Nashville,  TN  37243,  Amount  Awarded: 

$38,600.00 
Virgin  Islands  Housing  Finance  Authority, 

210-3A  Altona  Frostco  Building,  Suite 

101,  St.  Thomas,  VQ  00802.  Amount 

Awarded:  $32,000.00 
Denver  (SHFA) 
South  Dakota  Housing  Development 

Authority,  P.O.  Box  1237,  Pierre,  SD 

57501-1237,  Amount  Awarded: 

$100,000.00 
Philadelphia  (SHFA) 
Delaware  State  Housing  Authority,  Carvel 

State  Building  801  North  French  Street, 

10th  Floor.  Wilmington,  DE  19801, 

Amount  Awarded:  $16,357.00 
Maine  State  Housing  Authority,  353  Water 

Street,  Augusta,  ME  04330-4633.  Amount 

Awarded:  $53,268.00 
New  Hampshire  Housing  Finance  Authority, 

P.O.  Box  5087,  Manchester,  NH  03108, 

Amount  Awarded:  $27,714.00 
New  Jersey  Housing  &  Mortgage  Finance 

Agency,  637  South  Clinton  Avenue, 

Trenton.  NJ  08611,  Amount  Awarded: 

$22,036.00 
Pennsylvania  Housing  Finance  Agency,  2101 

North  Front  Street.  Harrisburg,  PA  17105, 

Amount  Awarded:  $56,108.00 
Rhode  Island  Housing  &  Mortgage  Finance 

Corporation,  44  Washington  Street, 

Providence,  RI  02903,  Amount  Awarded: 

$27,714,00 
State  of  Michigan,  735  E.  Michigan,  I*.0.  Box 

30044— MSHDA,  Lansing,  MI  48909, 

Amount  Awarded:  $24,875.00 
Virginia  Housing  Development  Authority, 

601  S.  Belvedere  Street,  Richmond,  VA 

23220,  Amount  Awarded:  $39,072.00 
Santa  Ana  (SHFA) 
Idaho  Housing  and  Finance  Association,  565 

W.  Mvrtle.  P.O.  Box  7899,  Boise.  ID  83707- 

1899,  Amount  Awarded:  $40,893.00 
Washington  State  Housing  Finance 

Commission,  1000  Second  Avenue,  Suite 

2700,  Seattle,  WA  98104-1046,  Amount 

Awarded:  $183,392.00 

Local  Organizations  (308) 

Atlanta  (HOC) 

Access  Living  of  Metropolitan  Chicago,  614 

West  Roosevelt  Road,  Chicago,  IL  60607, 

Amount  Awarded:  $35,303.00 
Affordable  Housing  Coalition.  34  Wall  Street, 

Suite  607,  Asheville,  NC  28801,  Amount 

Awarded:  $35,303.00 
Affordable  Housing  Corporation,  601  S. 

Adams  Street.  Marion,  IN  46953.  Amount 

Awarded:  $12,576.00 
Alabama  Council  on  Human  Relations,  P.O. 

Drawer  1632,  319  West  Glenn  Avenue, 

Auburn,  AL  36831-1632,  Amount 

Awarded:  S5.000.00 
Anderson  Housing  Authority,  528  West  11th 

Street,  Anderson,  IN  46016,  Amount 

Awarded:  $24,481.00 
Appalachian  Housing  &  Redevelopment 

Corporation,  800  North  Fifth  Avenue, 

Rome,  GA  30162.  Amount  Awarded: 

$26,645.00 
Birmingham  Urban  League,  Inc.,  1229  3rd 

Avenue  North,  P.O.  Box  11269. 

Birmingham.  AL  35203,  Amount  Awarded: 
■     $16,905.00 
Campbellsville  Housing  and  Redevelopment 

Authority.  P.O.  Box  597,  400  Ingram 
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Avenue,  Campbellsville,  KY  42718, 

Amount  Awarded:  $11,494.00 
Carolina  Regional  Legal  Services,  Inc.,  P.O. 

Box  479,  279  West  Evans  Street,  Florence, 

SC  29503-0479,  Amount  Awarded: 

$17,987.00 
CDBG  Operations  Corporation,  Inc.,  301 

River  Park  Drive,  East  St.  Louis,  IL  62201, 

Amount  Awarded:  $29,892.00 
CEFS  Economic  Opportunity  Corporation, 

1805  S.  Banker  Street,  P.O.  Box  928, 

Effingham,  IL  62401,  Amount  Awarded: 

$14,740.00 
CEIBA  Housing  &  Economic  Development 

Corporation,  Avenue  Lauro  Pinero  #252 

KAltos),  P.O.  Box  203,  Ceiba,  PR  00735, 

Amount  Awarded:  $9,329.00 
Chicago  Commons  Association,  3645  West 

Chicago  Avenue,  Chicago,  IL  60651, 

Amount  Awarded:  $32,057.00 
Citizens  for  Affordable  Housing,  Inc.,  1719 

West  End  Avenue,  Suite  322W,  Nashville, 

TN  37203,  Amount  Awarded:  $10,411.00 
City  of  Albany,  Georgia,  230  S.  Jackson  St., 

Suite  315,  Albany,  GA  31701,  Amount 

Awarded:  $14,740.00 
City  of  Bloomington  House,  P.O.  Box  100, 
.   401  North  Morton  Street,  Bloomington,  IN 

47402,  Amount  Awarded:  $22,316.00 
Cobb  Housing,  Inc.,  700  Sandy  Plains  Road, 

Suite  B-8.  Marietta,  GA  30066,  Amount 

Awarded:  $14,740.00 
Community  Action  &  Community 

Development  Agency,  P.O.  Box  1788,  207 

Commerce  Circle,  SW.,  Decatur,  AL  35601, 

Amount  Awarded:  $25,563.00 
Community  Action  Agency  Huntsville/ 

Madison  &  Limestone,  3516  Springfield 

Road,  P.O.  Box  3975,  Huntsville,  AL 

35810-0975,  Amount  Awarded:  $7,165.00 
Community  Action  Agency  of  Northwest  AL, 

745  Thompson  Street,  Florence,  AL  35630, 
■   Amount  Awarded:  $10,000.00 
Commimity  and  Economic  Development 

Assoc,  of  Cook  County,  208  South  LaSalle, 

Suite  1900,  Chicago,  IL  60604-1001, 

Amount  Awarded:  $21,234.00 
Community  Equity  Investments,  Inc.  (CEII), 

302  North  Barcelona  Street,  Pensacola,  FL 

32501,  Amount  Awarded:  $15,823.00 
Community  Housing  Initiative,  Inc.,  P.O.  Box 

410522,  3033  College  Wood  Drive, 

Melbourne,  FL  32941,  Amount  Awarded: 

$11,485.00 
Consumer  Credit  Counseling  of  NWI,  Inc., 

3637  Grant  Street,  Gary,  IN  46408-1439, 

Amount  Awarded:  $12,576.00 
Consumer  Credit  Counseling  Service  of  FL. 

Gulf  Coast,  Inc.,  5201  W.  Kennedy  Blvd.. 

Suite  110,  Tampa,  FL  33609,  Amount 

Awarded:  $22,316.00 
Consumer  Credit  Counseling  Service  of 

Forsyth  County,  Inc.,  8064  North  Point 

Boulevard,  Suite  204,  Winston-Sa}em,  NC 

27106,  Amount  Awarded:  $27,727.00 
Consumer  Credit  Counseling  Service  of  West 

Florida,  14  Palafox  Place,  Pensacola,  FL 

32501,  Ahiount  Awarded:  $10,411.00 
Consumer  Credit  Counseling  Service  of 

Western  NC,  50  South  French  Broad  Ave., 

Suite  227,  Ashville,  NC  28801,  Amount 

Awarded:  $24,481.00 
Cumberland  Community  Action  Program, 

Inc.,  P.O.  Box  2009,  316  Green  Street, 

Fayetteville,  NC  28302,  Amount  Awarded: 

$28,810.00 


Dekalb  Fulton  Housing  Counseling  Center, 
Inc.,  4151  Memorial  Drive,  Suite  107-E, 
Decatur,  GA  30032,  Amount  Awarded: 
$34,221.00 

Dupage  Homeownership  Center,  Inc.,  1333 
North  Main  Street,  Wheaton,  IL  60187, 
Amount  Awarded:  $32,490.00 

East  Athens  Development  Corporation,  Inc., 
410  McKinley  Drive.  Suite  101, 

Athens,  GA  30601,  Amount  Awarded: 
$33,139.00 

Economic  Opportunity  for  Savannah- 
Chatham  County  Area,  Inc.,  618  West 
Anderson  Street,  P.O.  Box  1353,  Savaimah, 
GA  31401,  Amount  Awarded:  $35,303.00 

Elizabeth  City  State  University,  1704 
Weeksville  Road,  Campus  Box  761, 
Elizabeth  City,  NC  27909,  Amount 
Awarded:  $28,875.00 

Family  and  Children's  Services  of 
Chattanooga,  Inc.,  CCCS  5704  Marlin  Road, 
Suite  2300,  Chattanooga,  TN  37411, 
Amount  Awarded:  $12,576.00 

Family  Counseling  Services,  220  Coral  Sands 
Drive,  Rockledge,  FL  32955,  Amount 
Awarded:  $35,303.00 

Family  Service  Center,  1800  Main  Street, 
Columbia,  SC  29201,  Amount  Awarded: 
$17,987.00 

Family  Services.  Inc..  4925  Lacross  Road. 
Suite  215.  North  Charleston,  SC  29406, 
Amount  Awarded:  $12,576.00 

Fort  Wayne  Urban  League,  Inc.,  227  East 
Washington  Boulevard,  Fort  Wayne,  IN 
46802,  Amount  Awarded:  $7,165.00 

Gainesville/Hall  County  Neighborhood 
Revitalization,  P.O.  Box  642,  Gainesville, 
GA  30503,  Amount  Awarded:  $25,563.00 

Goldenrule  Housing  &  Community 
Development,  417  East  2nd  Street,  Sanford, 
FL  32771,  Amount  Awarded:  $7,165.00 

Greenville  County  Human  Relations 
Commission,  301  University  Ridge,  Suite 
1600,  Greenville,  SC  29601.  Amount 
Awarded:  $20,000.00 

Gulf  Coast  Community  Action  Agency,  Inc., 
500  24th  Street,  P.O.  Box  519,  Gulfport,  MS 
39502-0519,  Amount  Awarded:  $37,468.00 

Gwinnett  Housing  Resource  Partnership.  Inc., 
3453  Holcomb  Bridge  Road,  Suite  140, 
Norcross,  GA  30092.  Amount  Awarded: 
$36,386.00 

Hammond  Housing  Authority,  7329 
Columbia  Circle — West,  Hammond,  IN 
46324.  Amount  Awarded:  $19,069.00 

Homekeeping  Mortgage  Default  Counseling, 
2808  Four  Seasons  Blvd.,  Greensboro.  NC 
27406.  Amount  Awarded:  $9,329.00 

Homes  in  Partnership,  Inc.,  235  E.  Fifth 
Street,- P.O.  Box  761,  Apopka,  FL  32704- 
0761,  Amount  Awarded:  $9,329.00 

Hoosier  Uplands  Economic  Development 
Corporation,  521  West  Main  Street, 
Mitchell,  IN  47446,  Amount  Awarded: 
$11,494.00 

Hope  of  Evansville,  Inc.,  608  Cherry  Street, 
Evansville,  IN  47713,  Amount  Awarded: 
$17,987.00 

Housing  and  Economic  Leadership  Partners, 
Inc.,  485  Huntington  Road,  Suite  200, 
Athens,  GA  30606.  Amount  Awarded: 
$20,000.00 

Housing  and  Neighborhood  Dev.  Serv  of 
Genual  Florida,  990  North  Bennett 
Avenue,  Winter  Park.FL  32  789^  Amount 
Awarded:  $28,810.00 


Housing  Authority  of  the  Birmingham 

District,  1826  3rd  Avenue  South, 

Birmingham,  AL  25233,  Amount  Awarded: 

$12,576.00 
Housing  Authority  of  the  City  of  Fort  Wayne, 

P.O.  Box  13489,  2013  South  Anthony 

Blvd.,  Fort  Wayne,  IN  46869-3489, 

Amount  Awarded:  $13,658.00 
Housing  Authority  of  the  City  of  High  Point, 

500  East  Russell  Avenue,  Post  Office  Box 

1779,  High  Point.  NC  27260,  Amount 

Awarded:  $28,810.00 
Housing  Authority  of  the  County  of  Lake, 

33928  North  Route  45,  Grayslake.  IL  60030. 

Amount  Awarded:  $12,003.00 
Housing  Development  Corporation  of  St. 

Joseph  County,  1200  County  City  Building, 

South  Bend,  IN  46601,  Amount  Awarded: 

$17,987.00 
Housing  Education  and  Economic 

Development.  3405  Medgar  Evers  Blvd.. 

Jackson.  MS  39213.  Amount  Awarded: 

$20,152.00 
Indianapolis  Urban  League,  777  Indiana 

Avenue,  Indianapolis,  IN  46202.  Amount 

Awarded:  $13,658.00 
Jefferson  County  Committee  for  Economic 

Opportunity.  300  Eighth  Ave.  West. 

Birmingham,  AL  35204,  Amount  Awarded: 

$5,000.00 
Johnston-Lee  Community  Action,  Inc.,  P.O. 

Drawer  711, 1102  Massey  Street 

Smilhfield,  NC  27577,  Amount  Awarded: 

$11,494.00 
Latin  American  Association,  2665  Buford    . 

Highway,  Atlanta,  GA  30324,  Amount 

Awarded:  $26,645.00 
Latin  United  Community  Housing 

Association,  3541  W.  North  Avenue, 

Chicago,  IL  60647,  Amount  Awarded: 

$32,057.00 
Legal  Assistance  Foundation  of  Chicago,  111 

West  Jackson  Blvd.,  Chicago,  IL  60604, 

Amount  Awarded:  $33,139.00 
Lincoln  Hills  Development  Corporation.  302 

Main  Street.  P.O.  Box  336.  Tell  City.  IN 

47586,  Amount  Awarded:  $9,329.00 
Manatee  Coalition  for  Affordable  Housing, 

Inc..  319  6th  Avenue  West,  Bradenton.  FL 

34205,  Amount  Awarded:  $25,563.00 
Manatee  Opportunity  Council,  Inc..  369  6th 

Avenue  West.  Bradenton.  FL  34205. 

Amount  Awarded:  $17,987.00 
Memphis  Area  Legal  Services.  109  N.  Main. 

Suite  200.  Memphis.  TN  38103-5013, 

Amount  Awarded:  $29,892.00 
Miami  Beach  Community  Development 

Corporation,  945  Pennsylvania  Avenue, 

2nd  Floor,  Miami  Beach,  FL  33139. 

Amount  Awarded:  $23,398.00 
Mid-Florida  Housing  Partnership.  Inc.,  330 

North  Street,  P.O.  Box  1345,  Daytona 

Beach,  FL  32114,  Amount  Awarded: 

$15,823.00 
Middle  Georgia  Community  Action  Agency. 

Inc..  P.O.  Box  2286, 121  Prince  Street, 

Warner  Robins,  GA  31099,  Amount 

Awarded:  $28,600.00 
Mobile  Housing  Board.  151  South  Claiborne 

Street.  P.O.  Box  1345.  Mobile.  AL  36633- 

1345,  Amount  Awarded:  $9,329.00 
Muncie  Homeownership  and  Development 

Center.  407  South  Walnut  Street.  Muncie, 

IN  47305,  Amount  Awarded:  $10,411.00 
Neighborhood  Housing  Opportunities,  Inc.. 

1548  Poplar  Avenue.  Memphis.  TN  38104. 

Amount  Awarded:  $12,000.00 
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Corp.,  P.O.  Box  367. 154  Highway  158  East. 
Camden.  NC  27921,  Amount  Awarded: 
$17,987.00 
Northwestern  Regional  Housing  Authority, 
P.O.  Box  2510,  869  Hwy.  105  Ext.,  Boone, 
NC  28607,  Amount  Awarded:  $25,563.00 
Ocala  Housing  Authority.  233  S.W.  3rd 
Street,  Ocala,  FL  34474,  Amount  Awarded: 
$25,000.00 
Organized  Community  Action  Program,  P.O. 
Box  908,  Troy,  AL  36081,  Amount 
Awarded:  $8,247.00 
Partnership  for  Homeownership,  Inc.,  3180 
Adloff  Lane,  Suite  400,  Springfield,  IL 
62703,  Amount  Awarded:  $5,000.00 
Purchase  Area  Housing  Corporation,  P.O. 
Box  588,  Mayfield,  KY  42066,  Amount 
Awarded:  $7,165.00 
Reach,  Inc.  126  North  Broadway,  Lexington, 

KY  40507,  Amount  Awarded:  $8,247.00 
Realtor-Community  Housing  Foundation, 
2250  Regency  Road,  Lexington,  KY  40503, 
Amount  Awarded:  $12,576.00 
Residential  Resources,  Inc.,  602  Gallatin 
Road,  Suite  102,  Nashville,  TN  37206, 
Amount  Awarded:  $17,987.00 
River  City  Community  Development 
Corporation,  501  E.  Main  Street,  Elizabeth 
City,  NC  27909,  Amount  Awarded: 
$5,000.00 
Rogers  Park  Community  Council,  1530  W. 
Morse  Avenue.  Chicago,  IL  60626,  Amount 
Awarded:  $6,082.00 
Sacred  Heart  Southern  Missions  Housing 
Corp.,  6144  Highway  161  North,  P.O.  Box 
365.  Walls,  MS  38680.  Amount  Awarded: 
$19,069.00 
Sampson  County  CDC,  9936  Hobbton 
Highway,  Clinton,  NC  28328,  Amount 
Awarded:  $21,234.00 
Sandhills  Community  Action  Program,  Inc., 
103  Saunders  Street,  P  O.  Box  937, 
Carthage,  NC  28327,  Amount  Awarded: 
$13,658.00 
South  Suburban  Housing  Center.  18220 
Harwood  Avenue,  Suite  1,  Homewood,  IL 
60430,  Amount  Awarded:  $20,152.00 
Spanish  Coalition  for  Housing,  4035  West 
North  Avenue,  Chicago,  IL  60639,  Amount 
Awarded:  $25,563.00 
Tallahassee  Lenders'  Consortium  Inc.,  1114 
East  Tennessee  Street,  Tallahassee,  FL 
32308,  Amount  Awarded:  $23,398.00 
Tallahassee  Urban  League,  Inc.,  923  Old 
Bainbridge  Road,  Tallahassee,  FL  32303, 
Amount  Awarded:  $19,069.00 
Tenant  Services  &  Housing  Counseling,  Inc., 
136  North  Martin  Luther  King  Blvd.. 
Lexington.  KY  40507,  Amount  Awarded: 
$16,905.00 
The  Center  for  Affordable  Housing,  Inc.,  203 
E.  Third  Street,  Suite  201,  Sanford.  FL 
32771,  Amount  Awarded:  $21,150.00 
The  Housing  Authority  of  the  City  of 
Montgomery,  1020  Bell  Street, 
Montgomery,  AL  36104-3056,  Amount 
Awarded:  $8,247.00 
Trident  United  Way,  6296  Rivers  Avenue, 
P.O.  Box  63305,  North  Charleston,  SC 
29419,  Amount  Awarded:  $20,152.00 
Unified  Government  of  Athens-Clarke 
County,  P.O.  Box  1868,  375  Satula  Ave., 
Athens,  GA  30601,  Amount  Awarded: 
$26,645.00 
Vollintine  Evergreen  Community  Association 
(VECA)-CDC,  1680  Jackson  Avenue, 


Memphis,  TN  38107,  Amount  Awarded: 
$10,411.00 
Wateree  Community  Action,  Inc.,  P.O.  Box 
1838. 13  South  Main  Street,  Sumter,  SC 
29150,  Amount  Awarded:  $15,000.00 
West  Perrine  Community  Development 
Corporation,  17623  Homestead  Avenue, 
Miami,  FL  33157,  Amount  Awarded: 
$5,000.00 
Willow  Nonprofit  Housing,  Inc.,  P.O.  Box 
383.  200  A  Commerce  Street.  Hayneville, 
AL  36040,  Amount  Awarded:  $9,329.00 
Wilmington  Housing  Finance  and 
Development.  P.O.  Box  547,  310  North 
Front  Street,  Wilmington,  NC  28402, 
Amount  Awarded:  $30,000.00 
Woodbine  Community  Organization,  222 
Oriel  Avenue,  Nashville,  TN  37210, 
Amount  Awarded:  $26,645.00 
Denver  (HOC) 

Adams  County  Housing  Authority,  7190 
Colorado  Blvd.,  Commerce  City,  CO  80022, 
Amount  Awarded:  $56,739.00 
Boulder  County  Housing  Authority,  P.O.  Box 
471,  Boulder,  CO  80306,  Amount 
Awarded:  $44,700.00 
Carver  County  Housing  &  Redevelopment 
Authority,  705  Walnut  Street,  Chaska,  MN 
55318,  Amount  Awarded:  $45,908.00 
CCCS  of  Central  Oklahoma,  Inc.,  3230  N. 
Rockwell  Avenue,  Bethany,  OK  73008, 
Amount  Awarded:  $37,495.00 
Chickasaw  Nation,  Division  of  Housing,  P.O. 
Box  788,  Ada,  OK  74821-0788,  Amount 
Awarded:  $19,050.00 
City  of  Fort  Worth,  Housing  Department, 
1000  Throckmorton  Street,  Fort  Worth,  TX 
76102,  Amount  Awarded:  $60,349.00 
City  of  San  Antonio,  115  Plaza  de  Armas, 
Suite  230,  San  Antonio,  TX  78205,  Amount 
Awarded:  $27,854.00 
Community  Action  Agency  of  Oklahoma  City 
and  OK/CN  Counties,  1900  N.W.  10th 
Street.  Oklahoma  City,  OK  73106,  Amount 
Awarded:  $21,080.00 
Community  Action  Project  of  Tulsa  County, 
717  S.  Houston  Avenue,  Suite  200,  Tulsa, 
OK  74127,  Amount  Awarded:  $50,000.00 
Community  Action  Services,  257  East  Center 
Street,  Provo,  UT  84606.  Amount 
Awarded:  $32,000.00 
Community  Action,  Inc.  of  Rock  and 
Walworth  Counties,  2300  Kellogg  Avenue, 
Janesville.  WI  53546,  Amount  Awarded: 
$15,000.00 
Community  Development  Authority  of  the 
City  of  Madison,  215  Martin  Luther  King 
Jr.  Blvd.  Suite  318,  P.O.  Box  1785, 
Madison,  WI  53701-1785,  Amount 
Awarded:  $61,176.00 
Community  Development  Corporation  of 
Brownsville,  901  East  Levee  Street, 
Brownsville,  TX  78520,  Amount  Awarded: 
$45.00*iO0 
Community  Development  Support 
Association  (CDSA),  2615  E.  Randolph, 
Enid,  OK  73701,  Amount  Awarded: 
$30,000.00 
Community  Services  League,  300  W.  Maple, 
P.O.  Box  4178.  Independence,  MO  64051, 
Amount  Awarded:  $36,303.00 
Dakota  Plains  Legal  Services,  Inc.,  528 
Kansas  City  Street,  Rapid  City,  SD  57709, 
Amount  Awarded:  $20,000.00 
Family  Housing  Advisory  Services,  Inc.,  2416 
Lake  Street,  Omaha.  NE  68111.  Amount 
Awarded:  $100,000.00 


Family  Management  Credit  Counselors,  Inc. 
(FMCCI),  1409  W.  4th  Street,  Waterloo,  lA 
50702,  Amount  Awarded:  $20,000.00 
Hawkeye  Area  Community  Action  Program, 
Inc.,  1515  Hawkeye  Drive,  P.O.  Box  490, 
Hiawatha,  lA  52233-0490,  Amount 
Awarded:  $25,000.00 
High  Plains  Community  Development  Corp. 
Inc.,  130  East  Second  Street,  Chadron,  NE 
69337,  Amount  Awarded:  $39,914.00 
Housing  and  Credit  Counseling,  Inc.,  1195 
SW  Buchanan,  Suite  101,  Topeka,  KS 
66604-1183,  Amount  Awarded:  $71,180.00 
Housing  Authority  of  the  City  of  Muskogee, 
220  North  40th  Street,  Muskogee,  OK 
74401,  Amount  Awarded:  $6,191.00 
Housing  Authority  of  the  City  of  Stillwater. 
807  S.  Lowry,  Stillwater,  OK  74074,       • 
Amount  Awarded:  $24,244.00 
Housing  Options  Provided  for  the  Elderly. 
4265  Shaw,  St.  Louis,  MO  63110,  Amount 
Awarded:  $12,000.00 
Housing  Partners  of  Tulsa,  Inc.,  P.O.  Box 
6369,  Tulsa,  OK  74148,  Amount  Awarded: 
$27,854.00 
Interfaith  of  Natrona  County,  inc.,  1514  East 
12th  Street,  #303,  Casper,  WY  82601, 
Amount  Awarded:  $7,419.00 
Iowa  Citizens  for  Community  Improvement, 
2005  Forest  Avenue,  Des  Moines,  lA 
50311,  Amount  Awarded:  $25,000.00 
Justine  Petersen  Housing  &  Reinvestment 
Corp..  5031  Northrup  Avenue,  St.  Louis. 
MO  63110,  Amount  Awarded:  $82,012.00 
KI  Bois  Community  Action  Foundation,  Inc., 
P.O.  Box  727,  Stigler.  OK  74462,  Amount 
Awarded:  $17,081.00 
Lafayette  Consolidated  Government,  P.O.  Box 
4017-C,  Lafayette,  LA  70502-4017, 
Amount  Awarded:  $20,000.00 
Legal  Aid  of  Central  Texas,  2201  Post  Road. 
Suite  104,  Austin,  TX  78704,  Amount 
Awarded:  $50,000.00 
Legal  Aid  Society  of  Albuquerque,  Inc.,  P.O. 
Box  25486,  Albuquerque,  NM  87125-5486. 
Amount  Awarded:  $30,000.00 
Legal  Services  of  Eastern  Missouri,  Inc.,  4232 
Forest  Park  Avenue,  St.  Louis,  MO  63108. 
Amount  Awarded:  $68,493.00 
Lincoln  Action  Program,  Inc.,  210  O  Street, 
Lincoln,  NE  68508,  Amount  Awarded: 
$32,500.00 
Metro  Affordable  Housing  Corporation,  5118 
Gallagher  Avenue,  Laredo,  TX  78041. 
Amount  Awarded:  $9,802.00 
Neighbor  to*^eighbor.  Inc.,  424  Pine  Street, 
Suite  203,  Fort  Collins,  CO  80524,  Amount 
Awarded:  $30,000.00 
Norman  Housing  Authority,  700  N.  Berry 
Road,  Norman,  OK  73069,  Amount 
Awarded:  $45,908.00 
Northeast  Denver  Housing  Center,  1735 
Gaylord  Street,  Denver,  CO  80206,  Amount 
Awarded:  $12,221.00 
Northern  Arapaho  Tribal  Housing,  P.O.  Box 
8236,  Ethete,  WY  82520,  Amount 
Awarded:  $29,082.00 
Oglala  Sioux  Tribe  Partnership  for  Housing, 
Inc.,  P.O.  Box  3001,  Pine  Ridge,  SD  57770, 
Amount  Awarded:  $19,442.00 
Senior  Housing,  Inc.,  2021  East  Heimipin. 
Suite  372,  Minneapolis,  MN  55413, 
Amount  Awarded:  $18,249.00, 
Southeastern  North  Dakota  Community 
Action  Agency.  3233  South  University 
Drive,  P.O.  Box  2683,  Fargo,  ND  58104. 
Amount  Awarded:  $14,000.00 


Southern  Minnesota  Regional  Legal  Service, 

700  Minnesota  Building,  46  East  Fourth 

Street,  St.  Paul,  MN  55101,  Amount 

Awarded:  $30,000.00 
St.  Paul  Urban  League,  401  Selby  Avenue,  St. 

Paul,  MN  55102,  Amount  Awrarded: 

$30,000.00 
T.A.C.T.I.C.S.,  Inc,  DBA  Pilot  City  . 

Neighborhood  Services,  1315  Penn  Avenue 

North,  Minneapolis,  MN  55411,  Amount 

Awarded:  $5,000.00 
United  Neighbors,  Inc.,  808  Harrison  Street, 

Davenport,  LA  52803,  Amount  Awarded: 

$13,412.00 
Universal  Housing  Development  Corp.,  P.O. 

Box  846,  Russellville.  AR  72811,  Amount 

Awarded:  $44,716.00 
West  Central  Missouri  Community  Action 
.  Agency,  106  W.  4th,  P.O.  Box  125, 

Appleton  City,  MO  64724,  Amount 

Awarded:  $12,221.00 
Women's  Opportunity  &  Resource 

Development,  127  N.  Higgins,  Suite  307, 

Missoula,  MT  59802,  Amount  Awarded: 

$30,000.00 
Youth  Education  and  Health  in  Soulard,  1921 

S.  9th  Street,  St.  Louis,  MO  63104,  Amount 

Awarded:  $17,971.00 
Philadelphia  (HOC) 
Affordable  Homes  of  Millville  Ecumenical 

(Ahome),  Inc..  P.O.  Box  241,  Millville,  NJ 

08332,  Amount  Awarded:  $6,950.00 
Albany  County  Rural  Housing  Alliance,  Inc., 

P.O.  Box  407,  24  Martin  Road, 

Voorheesville,  NY  12186,  Amount 

Awarded:  $17,383.00 
Arundel  Community  Development  Services, 

Inc.,  2660  Riva  Road,  Suite  210,  Annapolis, 

MD  21401,  Amount  Awarded:  $22,020.00 
Asian  Americans  for  EquaHty,  Inc.,  Ill 

Division  Street,  New  York,  NY  10002, 

Amount  Awarded:  $19,122.00 
Belmont  Shelter  Corporation,  1195  Main 

Street,  Buffalo,  NY  14209-2196,  Amount 

Awarded:  $17,962.00 
Berks  Community  Action  Program/Budget 

Counseling  Center,  P.O.  Box  22,  Berks 

County,  Reading,  PA  19603-0022,  Amount 

Awarded:  $15,644.00 
Berkshire  County  Regional  Housing 

Authority,  150  North  Street,  Pittsfield,  MA 

01201,  Amount  Awarded:  $16,803.00 
Better  Housing  League  of  Greater  Cincinnati, 

2400  Reading  Road,  Cincinnati,  OH  45202, 

Amount  Awarded:  $20,860.00 
Better  Neighborhoods  Incorporated,  986 

Albany  Street,  Schenectady,  NY  12307, 

Amount  Awarded:  $21,440.00, 
Bishop  Sheen  Ecumenical  Housing 
■  Foundation,  Inc.,  935  East  Avenue,  Suite 

300,  Rochester.  NY  14607,  Amount 

Awarded:  $18,500.00 
Catholic  Charities,  Diocese  of  Metuchen, 

540-550  Route  22  East  (Bridgewater), 

Somerset,  NJ  08807,  Amount  Awarded: 

$8,688.00 
Center  City  Neighborhood  Development 

Corporation,  1824  Main  Street,  Niagara 

Falls,  NY  14305,  Amount  Awarded: 

$18,542.00 
Ctuutauqua  Opportunities,  Inc.,  17  West 

Courtney  Street,  Dunkirk,  NY  14048, 

Amount  Awarded:  $22,600.00 
Chester  Community  Improvement  Project, 

412  Avenue  of  the  States,  Chester,  PA 

19016,  Amount  Awarded:  $16,223.00 


Citizen  Action  of  New  Jersey,  400  Main 

Street,  Hackensack,  NJ  07601,  Amount 

Awarded:  $15,064.00 
City  of  Frederick,  100  South  Market  Street, 

Frederick  County,  Frederick,  MD  21701, 

Amount  Awarded:  $8,000.00 
Coastal  Enterprises,  Inc.,  36  Water  Street, 

P.O.  Box  268,  Wiscasset,  ME  04578, 

Amount  Awarded:  $19,122.00 
Commission  on  Economic  Opportunity,  165 

Amber  Lane,  P.O.  Box  1127,  Wilkes-Barre. 

PA  18703,  Amount  Awarded:  $16,223.00 
Community  Action  Commission  of  Belmont 

Cty,  410  Fox-Shannon  Place,  St.  Clairsville, 

OH  43950,  Amount  Awarded:  $20,281.00 
Community  Action  Conunittee  of  the  Lehigh 

Valley,  Inc.,  651  East  Broad  Street, 

Bethlehem,  PA  18018,  Amount  Awarded: 

$19,122.00 
Community  Action  in  Self  Help,  Inc.,  48 

Water  Street,  Lyons,  NY  14489,  Amount. 

Awarded:  $5,790.00 
Community  Action  Program-Madison 

County,  3  East  Main  Street,  P.O.  Box  249, 

Morrisville,  NY  13408,  Amount  Awarded: 

$22,600.00 
Community  Action  Southwest,  150  West 

Beau  Street,  Suite  304,  Washington,  PA 

15301,  Amount  Awarded:  $10,427.00 
Community  Assistance  Network,  Inc.,  7701 

Dimmanway.  Baltimore,  MD  21222, 

Amount  Awarded:  $13,325.00 
Community  Development  Corporation  of 

Long  Island,  2100  Middle  Country  Road, 

Centereach,  NY  11720,  Amount  Awarded: 

$20,281.00 
Community  Housing,  Inc.,  613  Washington 

Street,  Wilmington,  DE  19801,  Amount 

Awarded:  $19,701.00 
Community  Service  Network  Inc.,  52 

Broadway,  Stoneham,  MA  01800,  Amount 

Awarded:  $17,962.00 
Consumer  Credit  Counseling  Service  of 

Greater  Washington,  15847  Crabbs  Branch 

Way,  Rockville,  MD  20855,  Amount 

Awarded:  $14,485.00 
Consumer  Credit  Counseling  Service  of  the 
■  Kanawha  Valley,  8  Capitol  Street,  Suite 

200,  Kanawha  Valley,  Charleston,  WV 

25301,  Amount  Awarded:  $7,529.00 
Cortland  Housing  Assistance  Council,  Inc., 

159  Main  Street,  Cortland,  NY  13045, 

Amount  Awarded:  $12,746.00 
County  Commissioners  of  Carroll  County,  10 

Distillery  Drive,  Suite  101,  Westminster, 

MD  21157-5194,  Amount  Awarded: 

$17,383.00 
Credit  Counseling  Centers,  Inc.,  Ill  Westcott 

Road,  South  Portland.  ME  04106,  Amount 

Awarded:  $13,905.00 
Cypress  Hills  Local  Development  Corp.,  625 

Jamaica  Avenue,  Kings  County,  Brooklyn, 

NY  11208.  Amount  Awarded:'$20,860.00 
Detroit  Non-Profit  Housing  Corporation,  1200 

Sixth  Street,  Suite  404,  Detroit,  MI  48226, 

Amount  Awarded:  $6,950.00 
Druid  Heights  Community  Development 

Corporation,  1821  McCuUoh  Street. 

Baltimore,  MD  21217,  Amount  Awarded: 

$14,485.00 
Fair  Housing  Contact  Service,  333  South 

Main  Street,  Suite  300,  Akron,  OH  44308, 

Amount  Awarded:  $7,529.00 
Family  and  Children's  Association,  336 

Fulton  Avenue,  Hempstead,  NY  11550, 

Amount  Awarded:  $19,701.00 


Family  Service — Upper  Ohio  Valley,  51 

Eleventh  Street,  Wheeling.  WV  26003, 

Amount  Awarded:  $5,790.00 
Fayette  County  Community  Action  Agency, 

Inc.,  140  N.  Beeson  Avenue,  Uniontown, 

PA  15401,  Amount  Awarded:  $6,950.00 
Garfield  Jubilee  Association,  Inc.,  5138  Penn 

Avenue,  Pittsburgh,  PA  15224,  Amount 

Awarded:  $15,000.00 
Garrett  County  Community  Action 

Committee,  Inc.,  104  E.  Center  Street, 

Oakland.  MD  21550,  Amount  Awarded: 

$15,644.00 
Govans  Economic  Management  Senate,  Inc.. 

4324  York  Road,  Suite  203,  Baltimore,  MD 

21212,  Amount  Awarded:  $17,383.00 
Greater  Boston  Legal  Services,  kic,  197 

Friend  Street,  Boston,  MA  02114,  Amount 

Awarded:  $18,542.00 
Greater  Erie  Community  Action  Committee, 

18  West  9th  Street,  Erie,  PA  16501, 

Amount  Awarded:  $12,746.00 
Harford  County,  15  South  Main  Street,  Suite 

106,  Harford  County,  Bel  Air,  MD  21014, 

Amount  Awarded:  $12,166.00 
Harlem  Park  Revitalization  Corporation,  1017 

Edmondson  Avenue,  Baltimore,  MD  21223, 

Amount  Awarded:  $15,064.00 
Hill  Development  Corporation  of  New  Haven, 

649  Howard  Avenue,  New  Haven.  CT 

06519,  Amount  Awarded:  $11,007.00 
Home  Partnership,  Inc.,  1221  B  Brass  Mill 

Road,  Belcamp,  MD  21017,  Amount 

Awarded:  $15,000.00 
Homes  on  the  Hill  Community  Development 

Corporation,  12  South  Terrace  Avenue, 

Columbus,  OH  43204,  Amount  Awarded: 

$5,211.00 
Housing  Authority  of  the  City  of  Paterson,  60 

Van  Houten  Street,  Paterson,  NJ  07509, 

Amount  Awarded:  $5,790.00 
Housing  Authority  of  the  County  of  Butler, 

114  Woody  Drive,  Butler,.PA  16001. 

Amount  Awarded:  $20,860.00 
Housing  Coalition  of  Central  Jersey,  78  New 

Street,  New  Brunswick,  NJ  08901,  Amount 

Awarded:  $12,166.00 
Housing  Consortium  for  Disabled 

Individuals,  4701  Pine  Street.  Box  28, 

Philadelphia.  PA  19143,  Amount  Awarded: 

$15,064.00 
Housing  Council  of  York,  Inc.,  116  North 

George  Street,  York  County.  York.  PA 

17401,  Amount  Awarded:  $16,223.00 
Housing  Counseling  Services,  Inc..  2430 

Ontario  Road,  NW.,  Washington,  DC 

20009.  Amount  Awarded:  $19,122.00 
Housing  Initiative  Partnership,  Inc.,  4310 

Gallatin  Street,  3rd  Floor,  Hyattsville.  MD 

20781,  Amount  Awarded:  $20,281.00 
Housing  Opportunities  Made  Equal  of 

Richmond,  Inc.,  2201  West  Broad  Street.      . 

Suite  200,  Richmond,  VA  23220.  Amount 

Awarded:  $20,860.00 
Jamaica  Housing  Improvement.  Inc.  161-10 

Jamaica  Avenue,  Suite  601,  Jamaica,  NY 

11432,  Amount  Awarded:  $19,701.00 
Jersey  Counseling  &  Housing  Development, 

Inc.,  1840  South  Broadway,  Camden  City. 

NJ  08104,  Amount  Awarded:  $13,905.00 
Kanawha  Institute  for  Social  Research  and 

Action,  124  Marshall  Avenue.  Dunbar.  WV 

25064,  Amount  Awarded:  $17,383.00 
Long  Island  Housing  Seri'ices,  Inc.,  3900 

Veterans  Memorial  Highway,  Suite  251, 

Bohemia,  NY  11716,  Amount  Awarded: 

$12,746.00 
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Lutheran  Hoilsing  Corporation.  13944  Euclid 

Avenue,  Suite  208,  East  Cleveland,  OH 

44112,  Amount  Awarded:  S5. 21 1.00 
Lvnchburg  Community  Action  Group.  Inc., 

926  Commerce  Street.  Lynchburg,  VA 

24504,  Amount"  Awarded:  $9,268.00 
Margert  Community  Corporation.  1931  Mott 

Avenue,  Room  412,  Far  Rockaway,  NY 

11691,  Amount  Awarded:  SI 7.962.00 
Marshall  Heights  Community  Dev..  Org.  3939 

Benning  Road,  NE.,  Washington.  DC  20019, 

Amount  Awarded:  $13,325.00 
Maryland  Rural  Development  Corporation, 

P.O.  Box  4848.  Annapolis,  MD  21403, 

Amount  Awarded:  $10,427.00 
Massillon  Urban  League.  325  Third  Street, 

SE.,  Massillon,  OH  44646.  Amount 

Awarded:  .SI 8.542.00 
Metro  Interfaith  Services,  Inc..  21  New  Street,  ' 

Binghamton.  NY  13903,  Amount  Awarded:' 

$15,000.00 
Michigan  Housing  Counselors,  Inc.,  237  S.B. 

Gratiot.  Avenue,  Mt.  Clemens.  MI  48043. 

Amount  Awarded:  $5,790.00 
Mid-Ohio  Regional  Planning  Commission, 

285  East  Main  Street.  Franklin  County, 

Columbus.  OH  43215-5272,  Amount 

Awarded:  $20,281.00 
Monmouth  County  Board  of  Chosen 

Freeholders,  P.O.  Box  3000,  Freehold,  NJ 

07728,  Amount  Awarded:  $14,485.00 
Ncall  Research,  Inc.,  20  East  Division  Street. 

P.O.  Box  1092,  Dover,  DE  19903-1092, 

Amount  Awarded:  $19,122.00 
Near  Northeast  Community  Improvement 

Corporation,  1326  Florida  Avenue,  NE.. 

Washington,  DC  20002.  Amount  Awarded: 

$12,746.00 
Neighborhood  House.  Inc..  1218  B  Street. 

New  Castle  County,  Wilmington.  DE 

19801.  Amount  Awarded:  $15,644.00 
Neighborhood  Housing  Services  of  New 

Britain,  Inc.,  223  Broad  Street,  New  Britain, 

CT  06053,  Amount  Awarded:  $18,542.00 
Neighborhood  Housing  Services  of  NYC.  121 

W.  27th  Street,  4th  Floor.  New  York.  NY 

10001.  Amount  Awarded:  $10,427.00 
Neighbors  Helping  Neighbors,  Inc.,  443  39th 

Street,  Brooklyn,  NY  11232,  Amount 

Awarded:  $22,020.00 
Northfield  Community  LDC  of  SI.  Inc.,  160 

Heberton  Avenue.  Staten  Island,  NY  10302. 

Amount  Awarded:  $13,905.00 
Northwest  Counseling  Service,  Inc.,  5001 

North  Broad  Street,  Philadelphia.  PA 

19141,  Amount  Awarded:  $19,701.00 
Northwest  Michigan  Human  Services 

Agency.  Inc..  3963  Three  Mile  Rd.. 

•Traverse  City,  MI  49686.  Amount 

Awarded:  $16,223.00 
Nueva  Esperanza.  4261  North  5th  Street, 

Philadelphia,  PA  19140,  Amount  Awarded: 

$7,529.00 
O.C.E.A.N.,  Inc.,  40  Washington  Street,  Tom 

River,  NJ  08754,  Amount  Awarded: 

$8,688.00 
Oakland  County  Michigan,  1200  North 

Telegraph  Road.  Oakland  County.  Pontiac, 

MI  48341-0414,  Amount  Awarded: 

$20,281.00 
Open  Housing  Center,  Inc.,  45  John  Street. 

Suite  #308,  New  York,  NY  10038,  Amount 

Awarded:  $5,790.00 
Opportunities  for  Chenango,  Inc.,  P.O.  Box 

470,  44  West  Main  Street,  Norwich,  NY 
13815-0470.  Amount  Awarded:  $16,640.00 


Philadelphia  Council  for  Community 

Advancement.  100  North  17th  Street,  Suite 

700.  Philadelphia,  PA  19107,  Amount 

Awarded:  $20,860.00 
Phoenix  Non-Profit  Housing  Corp.,  1640 

Porter  Street,  Detroit,  MI  48216,  Amount 

Awarded:  $5,211.00 
Phoenixville  Homes,  P.O.  Box  67.  Spring 

City,  PA  19475,  Amount  Awarded:  , 

$5,790.00 
Piedmont  Housing  Alliance,  2000  Holiday 

Drive,  Suite  200,  Charlottesville,  VA 

22901.  Amount  Awarded:  $9,848.00 
Pine  Tree  Legal  Assistance.  Inc.,  88  Federal 

Street,  Portland.  ME  04112.  Amount 

Awarded:  $17,962.00 
Plymouth  Redevelopment  Authority.  11 

Lincoln  Street.  Plymouth.  MA  02360, 

Amount  Awarded:  $16,223.00 
Prince  William  County.  8033  Ashton 

Avenue.  Suite  105.  Manassas.  VA  20109. 

Amount  Awarded:  $9,848.00 
Pro-Home.  Inc..  45  School  Street.  Taunton, 

MA  02780,  Amount  Awarded:  $15,644.00 
Putnam  County  Housing  Corporation,  11 

Seminary  Hill  Road,  Carmel,  NY  10512, 

Amount  Awarded:  $19,701.00 
Quincy  Community  Action  Programs,  Inc., 

1509  Hancock  Street,  Norfolk  County, 

Quincy,  MA  02169.  Amount  Awarded: 

$17,962.00 
Roanoke  Redevelopment  and  Housing 

Authority.  2624  Salem  Turnpike.  NW., 

P.O.  BOX6359.  Roanoke.  VA  24107, 

Amount  Awarded:  $8,688.00 
Rockland  Housing  Action  Coalition.  Inc.  747 

Chestnut  Street.  Chestnut  Ridge.  NY  10977, 

Amount  Awarded:  $15,644.00 
Roots  of  Mankind  Corporation,  Park  Place 

Professional  Center,  5835  AUentown  Road, 

Suitland,  MD  20746,  Amount  Awarded: 

$9,848.00 
Rural  Sullivan  Housing  Corporation,  P.O. 

Box  1497,  Monticello,  NY  12701,  Amount 

Awarded:  $15,000.00 
Rural  Ulster  Preservation  Company.  Inc.,  289 

Fair  Street,  Ulster  County,  Kingston,  NY 

12401,  Amount  Awarded:  $17,383.00 
Schuylkill  Community  Action,  206  North 

Second  Street,  Pottsville,  PA  17901. 

Amount  Awarded:  $17,962.00 
Shore  Up,  Inc.,  520  Snow  Hill  Road,  P.O.  Box 

430,  Salisbury,  MD  21803,  Amount 

Awarded:  $15,644.00 
Somerset  County  Coalition  on  Affordable 

Housing,  One  West  Main  Street,  2nd  Floor, 

Somerville,  NJ  08876,  Amount  Awarded: 

$21,440.00 
South  Bronx  Action  Group,  Inc.,  384  149th 

Street,  Bronx,  NY  10455,  Amount 

Awarded:  $5,211.00 
Southeast  Community  Development 

Corporation,  10  South  Wolfe  Street, 

Baltimore,  MD  21231,  Amount  Awarded: 

$21,440.00 
Southside  Community  Development  & 

Housing  Corp.,  1624  Hull  Street, 

Richmond,  VA  23224.  Amount  Awarded: 

$8,688.00 
St.  Ambrose  Housing  Aid  Center,  321  East 

25th  Street,  Baltimore,  MD  21218.  Amount 

Awarded:  $13,325.00 
St.  James  Community  Development 

Corporation.  260  Broadway.  Suite  300. 

Newark.  NJ  07104.  Amount  Awarded: 

$13,905.00 


Tabor  Community  Services  Inc..  439  East 

King  Street.  Lancaster.  PA  17602,  Amount 

Awarded:  $16,223.00 
Telamon  Corporation,  4913  Fithzhugh 

Avenue.  Suite  202,  Richmond.  VA  23230, 

Amount  Awarded:  $6,370.00 
The  Fair  Housing  Council  of  Capital  Region, 

Inc.,  2100  North  Sixth  Street,  Dauphin 

County,  Harrisburg,  PA  17110,  Amount 

Awarded:  $5,211.00 
The  Housing  Council  in  the  Monroe  County 

Area,  183  East  Main  Street,  Suite  1100. 

Rochester.  NY  14604.  Amount  Awarded: 

$20,281.00 
The  Trehab  Center,  10  Public  Avenue,  P.O. 

Box  366,  Montrose,  PA  18801,  Amount 

Awarded:  $20,000.00 
The  Way  Home.  214  Spruce  Street. 

Manchester.  NH  03103.  Amount  Awarded- 

$22,020.00 
Total  Action  Against  Poverty  (TAP),  145 

Campbell  Avenue,  SW.,  Roanoke.  VA 

24001-2868,  Amount  Awarded:  $20,281.00 
Trcil  Services,  Inc.,  900  Rebecca  Avenue, 

Wilkinsburg,  PA  15221,  Amount  Awarded: 

$13,325.00 
Tri-Churches  Hqusing,  Inc.,  815  Scott  Street. 

Baltimore,  MD  21230,  Amount  Awarded: 

$14,000.00 
Tri-County  Community  Action  Program,  30 

Exchange  Street,  Berlin,  NH  03570, 

Amount  Awarded:  $12,746.00 
Unemployment  Information  Center,  1201 

Chestnut  Street,  Suite  702,  Philadelphia, 

PA  19107,  Amount  Awarded:  $14,485.00 
United  Neighborhood  Centers  of  Lackawanna 

County,  Inc.,  425  Alder  Street,  Scranton. 

PA  18505,  Amount  Awarded:  $6,370.00 
University  Legal  Services,  300  I  Street,  NE., 

Suite  202,  Washington.  DC  20002.  Amount 

Awarded:  $6,370.00 
Urban  League  of  Rhode  Island.  Inc.,  248 

Prairie  Avenue,  Providence  County, 

Providence,  RI  02905,  Amount  Awarded: 

$16,803.00 
Washington  County  Community  Action 

Council,  Inc.,  101  Summit  Avenue, 

Hagerstown,  MD  21740,  Amount  Awarded: 

$17,962.00 
West  Harlem  Group  Assistance,  Inc.,  1524/28 

Amsterdam  Avenue,  New  York,  NY  10031, 

Amount  Awarded:  $17,962.00 
Westchester  Residential  Opportunities,  Inc., 

470  Mamaroneck  Avenue,  Suite  410,  White 

Plains,  NY  10605,  Amount  Awarded: 
'  $19,701.00 
YWCA  of  New  Castle  County,  233  King 

Street,  Wilmington,  DE  19801,  Amount 

Awarded:  $20,000.00 
Santa  Ana  (Colonias) 
Community  Development  Corp.  of 

Brownsville,  901  E.  Levee  Street, 

Brownsville,  TX  78520,  Amount  Awai'ded: 

$24,800.00 
West  Tennessee  Legal  Services,  210  W  Main 

Street,  Jackson,  TN  38301,  Amount 

Awarded:  $225,200.00 
Santa  Ana-(HOC) 
Administration  of  Resources  and  Choices, 

209  South  Tucson  Blvd.,  P.O.  Box  86802, 

Tucson,  AZ  85754,  Amount  Awarded: 

$38,232.00 
CCCS  of  Alaska.  208  East  4th  Avenue. 

Anchorage,  AK  99501,  Amount  Awarded: 

$94,565.00 
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CCCS  of  Mid  Counties,  2575  Grand  Canal 

Blvd.  Suite  100,  Stockton,  CA  95207, 

Amount  Awarded:  $40,841.00 
CCCS  of  Orange  County,  P.O.  Box  11330, 

1920  Old  Tustin  Avenue.  Santa  Ana,  CA 

92711-1330,  Amount  Awarded:  $15,207.00 
CCCS  of  San  Diego  and  Imperial  Counties, 

1550  Hotel  Circle  N.,  Suite  110,  San  Diego, 

CA  92108-2907,  Amount  Awarded: 

$33,354.00 
CCCS  of  South  Nevada,  3650  S.  Decatur, 

Suite  30,  Las  Vegas,  NV  89103,  Amount 

Awarded:  $40,841.00 
Ccanmunity  Action  Agency,  124  New  6th 

Street,  Lewiston,  ID  83501,  Amount 

Awarded:  $56,523.00 
Cwnmunity  Housing  &  Credit  Counseling 

Center  (CHCCC),  1001  Willow  Street, 

Chico,  CA  95928,  Amount  Awarded: 

$10,142.00 
Ccwnmunity  Housing  Resource  Center,  3801- 
.  A  Main  Street,  Vancouver,  WA  98663, 

Amount  Awarded:  $58,724.00 
Consumer  Credit  Counselors  of  Kern  County, 

Inc.,  5300  Lennox  Avonue,  Suite  200, 

Bakersfield,  CA  93309,  Amount  Awarded: 

$100,000.00 
County  of  Santa  Barbara  Housing  Authority, 

815  W.  Ocean  Avenue,  P.O.  Box  397, 

Lompoc,  CA  93438-0397,  Amount 

Awarded:  $7,533.00 
County  of  Santa  Cruz  Housing  Authority, 

2160  41st  Avenue,  Capitola,  CA  95010- 

2060,  Amount  Awarded:  $18,500.00 
Eden  Council  for  Hope  and  Opportunity ,770 

A  Street,  Hayward,  CA  94541,  Amount 

Awarded:  $28,700.00 
Fair  Housing  Council  of  Orange  County,  201 

S.  Broadway.  Santa  Ana,  CA  92701, 

Amount  Awarded:  $45,000.00 
Fremont  Public  Association, ^'.O.  Box  31151, 

Seattle,  WA  98103,  Amount  Awarded: 

$75,000.06 
Inland  Fair  Housing  and  Mediation  Board, 

1005  Begonia  Avenue,  Ontario,  CA  91762, 

Amount  Awarded:  $65,485.00 
Labor's  Community  Service  Agency,  5818  N. 

7th  Street  #100,  Phoenix,  AZ  85014, 

Amount  Awarded:  $51,350.00 
Legal  Aid  Society  of  Hawaii,  924  Bethel 

Street,  Honolulu,  HI  96813,  Amount 

Awarded:  $25,000.00 
Neighborhood  House  Association,  5660 

Copley  Drive,  San  Diego,  CA  92111, 

Amount  Awarded:  $7,533.00 


Open  Door  Counseling  Social  Service,  34420 
SW  Tualatin  Valley  Highway,  Hillsboro, 
OR  97123,  Amount  Awarded:  $25,492.00 

Pierce  County  Department  of  Community 
Services,  881 1  South  Tacoma  Way,  Suite 
201,  Lakewood,  WA  98499-4588,  Amount 
Awarded:  $30,000.00 

Portland  Housing  Center,  3233  NE  Sandy 
Boulevard,  Portland,  OR  97232.  Amount 
Awarded:  $40,000.00 

Project  Sentinel,  430  Sherman  Avenue,  Suite 
308,  Palo  Alto,  CA  94306,  Amount 
Awarded:  $75,000.00 

Sacramento  Neighborhood  Housing  Services, 
Inc.,  3453  5th  Avenue,  Sacramento.  CA 
95817,  Amount  Awarded:  $57,000.00 

San  Diego  Home  Loan  Counseling  Service, 
3180  University  Avenue,  Suite  430,  San 
Diego,  CA  92104,  Amount  Awarded: 
$100,000.00 

Spokane  Neighborhood  Action  Program, 
2116  East  First  Avenue,  Spokane,  WA 
99202,  Amount  Awarded:  $77,434.00 

Springboard,  Non-Profit  Consumer  Credit 
Mgmt.,  6370  Magnolia  Avenue,  Suite  200, 
Riverside,  CA  92056,  Amount  Awarded: 
$97,097.00 

Umpqua  Community  Action  Network,  2448 
West  Harvard,  Roseburg,  OR  97470. 
Amount  Awarded:  $30,000.00 

(FR  Doc.  03-540  Filed  1-10-03;  8:45  am] 
BILUNG  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Muttistate  Conservation  Grant 
Program;  Priority  List  for  Conservation 
Projects. 

AGENCY:  Fish  and  Wildlife  Service. . 

Interior. 

ACTION:  Notice  of  receipt  of  priority  list. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  are  publishing,  in  this 
document,  the  priority  list  submitted  by 
the  International  Association  of  Fish 
and  Wildlife  Agencies  for  the  Multistate 
Conservation  Grant  Program.  This 
notice  is  required  by  the  Wildlife  and 


Sport  Fish  Restoration  Programs 
Improvement  Act  of  2000.  Grants  may 
be  made  from  this  priority  list. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  McKay,  National  Grants  Manager, 
Division  of  Federal  Aid,  U.S.  Fish  and 
Wildhfe  Service,  4401  North  Fairfax 
Drive,  Mail  Stop  MBSP-4020, 
Arlington,  Virginia  22203;  phone  (703) 
358-2156;  or  e-mail 
chris_mckay@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Wildlife  and  Sport  Fish  Restoration 
Programs  Improvement  Act  of  2000 
(Pub.  L.  106-408)  (Improvement  Act) 
established  a  Multistate  Conservation 
Grant  Program  within  the  Federal  Aid  in 
Wildlife  Restoration  Act  (16  U.S.C.  669- 
669k)  and  Federal  Aid  in  Sport  Fish 
Restoration  Act  (16  U.S.C.  777-777m) 
(Restoration  Acts).  The  Improvement 
Act  authorizes  grants  of  up  to  $3  million 
annually  from  fimds  available  under 
each  of  the  Restoration  Acts,  for  a  total 
of  up  to  $6  million  annually.  Grants 
may  be  made  from  a  priority  list  of 
projects  submitted  by  the  International 
Association  of  Fish  and  Wildlife 
Agencies  (lAFWA),  which  represent  the 
State  fish  and  wildlife  agencies.  The 
Service  Director,  exercising  the 
authority  of  the  Secretary,  need  not  fund 
all  recommended  projects,  but  may  not 
fund  projects  that  are  not  recommended. 

To  be  eligible  for  consideration  by  the 
LAFWA,  a  project  must  benefit  fish  and/ 
or  wildlife  conservation  in  at  least  26 
States,  a  majority  of  the  States  in  a  Fish 
and  Wildlife  Service  Region,  or  a 
regional  association  of  State  fish  and 
wildlife  agencies.  Grants  may  be  made 
to  a  State  or  group  of  States,  to  non- 
governmental organizations,  and,  for  the 
purpose  of  carrying  out  the  National 
Survey  of  Fishing.  Hunting  and 
Wildlife- Associated  Recreation,  the  U.S. 
Fish  and  Wildlife  Service. 

The  priority  list  of  projects  submitted 
by  the  LAFWA  follows: 


Project  title 


Applicant 


Wildlife 
funds  (in 
dollars) 


Spon  fish 
funds  (in 
dollars) 


Wildlife  Values  in  the  West 

Step  Outside  

Becoming  an  Outdoors  Woman 

Women  in  the  Outdoors 

The  Trailblazer  Adventure  Program 

Automated  Wildlife  Data  Systems  Program  Coordination 

Provide  Adaptive  Equipment  to  State  Fish  &  Game  Departments  to  Assist 
Physically  Challenged  Individuals  in  Traditional  Outdoor  Activities. 

Measuring  Public  Opinion  of  Fish  and  Wildlife  Agencies  in  13  Northeast 
States. 

Continued  Support  for  State  "Hooked  on  Fishing — Not  on  Dnjgs"  Programs 


Western  Association  of  Fish  &  Wild- 
life Agencies  (WAFWA). 

National  Shooting  Sports  Foundation 

University  of  Wisconsin — Stevens 
Point. 

National  Wild  Turkey  Federation  

U.S.  Sportsmen's  Alliance  Founda- 
tion. 

lAFWA  Automated  Wildlife  Data  Sys- 
tems Task  Force. 

Paralyzed  Veterans  of  America 

Northeast  Conservation  Information  & 

Education  Association. 
Future  Fisherman  Foundation  


223.961 

92.600 
93,050 

77,500 
80.000 

81,840 

44.000 

175,000 


223.961 

92.600 
93,050 

77,500 
80,000 

81.840 


175,000 
51.500 
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Project  title 


"The  Northern  Bobwhite  Conservation  Initiative:  Moving  the  Plan  Fonward" 

Chronic  Wasting  Disease  Prevention  and  Management  Planning 

Fish  &  Wildlife  Reference  Service:  Managing  and  Providing  Information  to 

State  Wildlife  and  Natural  Resources  Agencies. 
*  Evaluation  of  the  Fish  and  Wildlife  Reference  Service  

Data  Management  Support  for  the  Chronic  Wasting  Disease  Initiative 

Unwanted  Aquatic  Species:  A  Two- Year  Project  to  Address  State,  Regional 

and  National  Aquatic  Invasive  Species  Issues. 
Conservation  Communication  Team 

National  4-H  Sportfishing  Initiative 

Creating  Master  Naturalist  programs 

National  Housing  Incident  Clearinghouse , 

Wildlife  Law  News  Weekly  Alert  and  Online  Services  

Management  Assistance  Team  

Sage  Grouse  Data  Management:  Making  States'  Data  Available  to  Con- 
servation Planning  Teams 

Bird  Conservation  for  the  Nation:  Support  for  State  All-Bird  Conservation 

Efforts. 
Assessing  Ownership,  Use  and  Modifications  of  Trapping  Systems,  and 

Familiarity  of  Trapping  BMPs  by  Trappers  in  the  United  States. 


Development  of  a  Detailed  National  Conservation  Need  for  a  National  Fish- 
ing, Hunting,  and  Wildlife-Associated  Recreation  Survey. 


Applicant 


Tennessee  Wildlife  Resources  Agen- 
cy. 
lAFWA  Wildlife  Health  Task  Force  .... 
KRA  Corporation 


Totals 


Virginia  Polytechnic  Institute  &  State 
University. 

Virginia  Polytechnic  Institute  &  State 
University. 

lAFWA  Fisheries  &  Water  Resources 
Policy  Committee. 

lAFWA  Education,  Outreach  &  Diver- 
sity Committee  and  Point  to  Point 
Communications. 

National  4-H  Sportfishing  Committee 
of  the  Texas  4-H  Youth  Develop- 
ment Foundation. 

Texas  Parks  &  Wildlife  Department  ... 

International  Hunter  Education  Asso- 
ciation. 

Center  for  Wildlife  Law  at  the  Univer- 
sity of  New  Mexico  Institute  of  Pub- 
lic Law. 

lAFWA 

WAFWA  Sage  Grouse  and  Colum- 
bian Sharp-tailed  Grouse  Technical 
Committee. 

lAFWA  Bird  Conservation  Committee 

lAFWA  Furbearer  Resources  Task 
Force;  Education,  Outteach  &  Di- 
versity Committee;  and  Wildlife  Re- 
sources Policy  Committee. 

lAFWA  National  Grants  Committee  ... 


Wildlife 
funds  (in 
dollars) 


225,000 

357,500 
249,779 

20,356 

92,154 


114,000 


97,325 
66,800 

40,500 


408,272 
27,800 


214,520 
118,800 

125,000 


3,025,757 


Sport  fish 
funds  (in 
dollars) 


249,779 
20,356 

391,840 
114,000 

150,623 
97,325 
40.500 

408,272 


125,000 


2,473,146 


'  Denotes  project  submitted  pending  a  final  decision  of  the  lAFWA  Executive  Committee,  which  is  expected  December  13,  2002. 


The  total  cost  of  the  proposed 
Wildlife  Restoration  projects  is  more 
than  the  amount  allocated  by  Congress 
for  this  program.  If  we  were  to  fund  all 
of  these  projects,  funds  allocated,  but 
not  spent,  from  Fiscal  Year  (FY)  2002 
would  be  used  to  make  up  the 
difference  for  FY  2003.  The  rest  of  the 
funding  would  come  from  FY  2004  cmd 
FY  2005  allocations  because  six  of  these 
projects  are  multi-year  projects. 

We  expect  to  decide  by  January  10, 
2003,  which  of  the  listed  projects  will 
be  awarded  a  FY  2003  Multistate 
Conservation  Grant.  We  will  also 
publish  the  list  of  the  awards  in  the 
Federal  Register  immediately 
afterwards. 

Dated:  November  27,  2002. 
Steve  Williams. 
Director. 
[PR  Doc.  03-565  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants;  Guidance  on  Streamlining 
Section  7  Consultation  on  Hazardous 
Fuels  Treatment  Projects 

AGENCIES:  Fish  and  Wildlife  Service 
(USFWS),  Interior;  National  Marine 
Fisheries  Service  (NMFS),  National 
Oceanic  and  Atmospheric 
Administration,  Conunerce. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Service 
(Services)  aimounce  the  availability  of 
guidance  on  alternative  approaches  for 
streamlining  section  7  consultation  on 
hazardous  fuels  treatment  projects.  This 
guidance  presents  options  for  land 
management  agencies  and  the  Services 


for  streamlining  consultation  conducted 
under  section  7  of  the  Endangered 
Species  Act  of  1973,  as  amended  (ESA). 
The  guidance  encoiuages  early 
coordination  and  cooperation  at  the 
project  planning  stage,  "batching"  of 
similar  projects,  and  use  of  design 
criteria  or  screens  to  streamline  the 
consultation  process  while  minimizing 
the  potential  for  adverse  effects  to  listed 
species  and  their  habitats  at  both  the 
landscape  and  site-specific  levels.  All 
procedures  identified  in  this  document 
are  consistent  with  the  requirements  of 
section  7(a)(2)  of  the  ESA  and  its 
implementing  regulations  (50  CFR  part 
402). 

ADDRESSES:  Electronic  copies  of  this 
guidance  may  be  obtained  from  the 
USFWS  World  Wide  Web  consultation 
home  page  at  bttp:// 
endangered.fws.gov/consultations/ 
strearnlining.pdf.  Written  copies  of  this 
guidance  may  be  obtained  from  the 
Chief  of  the  Division  of  Consultation, 
Habitat  Conservation  Planning, 
Recovery,  and  State  Grants,  United 
States  Fish  and  Wildlife  Service,  4401 
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North  Fairfax  Drive,  Room  420, 
Arlington,  Virginia  22203,  or  the  Chief 
of  the  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  Maryland 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Sayers,  Chief,  Branch  of  Consultation 
and  Habitat  Conservation  Planning 
(Telephone  703/358-2106,  Facsimile 
703/358-1735). 

SUPPLEMENTARY  INFORMATION: 
Badcground 

In  response  to  recent  damaging 
wildland  fires,  the  Departments  of  the 
Interior  and  Agricult\u-e  have  developed 
the  National  Fire  Plan,  which,  among 
other  things,  calls  for  a  substantial 
increase  in  the  number  of  forested  acres 
treated  annually  to  reduce  hazardous 
fuels.  With  this  effort  comes  an 
increased  workload  related  to 
compliance  with  various  environmental 
laws  and  regulations  such  as  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA). 

Under  section  7(a)(2)  of  the  ESA,  each 
Federal  agency  must,  in  consultation 
with  the  Services,  ensure,  that  any  action 
it  funds,  authorizes,  or  carries  out  will 
not  jeopardize  the  continued  existence 
of  listed  species  or  adversely  modify 
designated  critical  habitat.  Thus  land 
management  agencies  must  complete 
section  7  consultation  in  accordance 
with  procedures  identified  at  50  CFR 
part  402  for  each  fuels  treatment  project 
they  propose  prior  to  implementation.  It 
is  essential  that  these  consultations  be 
carried  out  as  quickly  and  efficiently  as 
possible  to  promote  the  timely 
implementation  of  preventative  actions 
that  will  help  to  ensure  public  safety. 

This  is  one  of  the  goal3  of  the 
President's  recently  announced  Healthy 
Forest  Initiative,  which  will  implement 
core  components  of  the  National  Fire 
Plan.  As  part  of  this  initiative  the 
Services  have  developed  the  subject 
guidance  document  to  assist  in 
streamlining  the  section  7  consultation 
process  for  hazardous  fuels  treatment 
projects.  This  guidance  is  founded  on 
the  principle  that  by  engaging  in  early 
planning  and  coordination  the  Services 
and  action  agencies  can  identify  and 
address  potential  conflicts  between 
fuels  treatment  projects  and  listed 
species  conservation  during  the  project 
design  phase  while  there  is  the 
maximum  flexibility  to  modify  projects. 
Incorporating  listed  species'  needs  into 
the  project  design  process,  typically  in 
the  form  of  the  development  of  design 
criteria,  is  one  of  the  most  effective 


methods  of  streamlining  the  section  7 
consultation  process. 

The  guidance  provides  options  for 
both  fire  management  agencies  and  the 
Services  and  is  designed  to  contain 
sufficient  flexibility  to  meet  the 
individual  needs  of  varied 
circumstances  across  the  landscape. 
While  the  guidance  presents  no  new  or 
additional  requirements,  it  takes  several 
streeunlining  techniques  that  have  been 
successfully  used  in  different  areas  of 
the  country  and  under  different 
circumstances,  such  as  the  development 
of  design  criteria  or  "screens,"  the 
batching  of  similar  projects,  and  the  use 
of  programmatic  consultations,  and 
offers  ways  they  can  be  used 
individually  or  in  combination  to 
effectively  streamline  the  section  7 
consultation  process.  All  procedures 
identified  in  the  guidance  document  are 
consistent  with  the  requirements  of 
section  7(a)(2)  of  the  Act  and  its 
implementing  regulations  (50  CFR  part 
402). 

Finally,  despite  the  best  of  intentions, 
at  times  the  section  7  consultation 
process  has  been  unduly  slowed  by 
disputes  among  consulting  agencies.  In 
an  effort  to  reduce  the  potential  for  such 
delays,  the  guidance  provides  a  dispute 
resolution  process.  This  process 
involves  elevation  procedures  designed 
to  provide  timely  resolution  to  such 
disputes. 

The  Services  are  publishing  this 
notice  in  order  to  advise  other  agencies 
and  the  public  of  the  existence  of  the 
subject  guidance  and  encourage  its  use. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act,  as  amended  (16 
U.S.C.  1531  efseq.). 

Dated:  October  8,  2002. 

William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

Dated:  October  11,  2002. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  03-577  Filed  1-10-03;  8:45  am] 
BILUNG  CODE  3510-22  and  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants;  Guidance  on  Evaluating 
the  Net  Benefit  of  Hazardous  Fuels 
Treatment  Projects 

AGENCIES:  Fish  and  Wildlife  Service 
(USFWS),  Interior;  National  Marine 
Fisheries  Service  (NMFS),  National 
Oceanic  and  Atmospheric 
Administration,  Commerce. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Service 
(Services)  announce  the  availability  of, 
guidance  on  evaluating  the  net  benefit 
of  projects  that  reduce  hazardous  fuels. 
The  guidance  recommends  that 
managers  evaluate  the  net  benefits  of 
such  projects  diu-ing  the  consultation 
process  conducted  under  section  7  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  While  reducing 
hazardous  fuels  may  have  short-  or  longr 
term  adverse  effects  on  some  species, 
the  long-term  net  benefit  can  be 
substantial  and  sustaining  to  the 
species.  This  guidance  will  help  ensure 
consistency  in  the  approach  the 
Services  use  to  analyze  the  risks  and 
benefits  of  implementing  projects  to 
reduce  hazardous  fuels. 
ADDRESSES:  Electronic  copies  of  this 
guidance  may  be  obtained  from  the 
USFWS  World  Wide  Web  Consultation 
Home  Page  at:  http:// 
endangered.fws.gov/consultations/ 
forestplan.html.  Written  copies  of  this 
guidance  may  be  obtained  from  the 
Chief  of  the  Division  of  Consultation, 
Habitat  Conservation  Planning, 
Recovery,  and  State  Grants,  United  • 
States  Fish  and  Wildlife  Service,  4401 
North  Fairfax  Drive,  Room  420, 
Arhngton,  Virginia  22203,  or  the  Chief 
of  the  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  Maryland 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Sayers,  Chief,  Branch  of  Consultation 
and  Habitat  Conservation  Planning 
(Telephone  703/358-2106,  Facsimile 
703/358-1735). 
SUPPLEMENTARY  INFORMATION: 

Background 

In  response  to  recent  damaging 
wildland  fires,  the  Departments  of  the 
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Interior  and  Agriculture  have  developed 
the  National  Fire  Plan,  which,  among 
other  things,  calls  for  a  substantial 
increase  in  the  number  of  forested  acres 
treated  annually  to  reduce  hazardous 
fuels.  As  part  of  this  effort,  agencies 
must  consult  with  the  Services,  in 
accordance  with  section  7  of  the  Act 
and  comply  with  other  applicable 
requirements  of  various  environmental 
laws  and  regulations. 

Under  section  7(a)(2)  of  the  Act,  each 
Federal  agency  must,  in  consultation 
with  the  Services,  ensure  that  any  action 
it  funds,  authorizes,  or  carries  out  is  not 
likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  or  adversely  modify 
designated  critical  habitat.  Therefore, 
Federal  land  management  agencies  must 
complete  section  7  consultation  in 
accordance  with  procedures  identified 
at  50  CFR  part  402  before  implementing 
any  project  to  reduce  hazardous  fuels.  It 
is  essential  that  these  consultations  be 
carried  out  as  quickly  and  efficiently  as 
possible  to  promote  the  timely 
implementation  of  preventative  actions 
that  will  help  to  ensure  public  safety. 

Preventative  actions  that  will  help 
ensure  public  safety  are  among  the  goals 
of  the  President's  recently  announced 
Healthy  Forest  Initiative,  which  will 
implement  core  components  of  the 
National  Fire  Plan.  As  part  of  the 
Healthy  Forest  Initiative,  the  Services 
have  developed  a  guidance  document  to 
ensure  consistency  in  the  approach  the 
Services  use  to  analyze  the  risks  and 
benefits  of  implementing  actions  to 
reduce  hazardous  fuels  during  the 
section  7  consultation  process. 

Some  projects  may  have  short-term 
adverse  effects  on  some  endangered  and 
threatened  listed  species;  however,  at 
the  same  time,  these  projects  present 
opportunities  for  significant  long-term 
benefits  to  those  species  and  their 
habitats.  The  guidance  document 
encourages  the  Services  to  evaluate  and 
balance  the  long-term  benefits  of  fuels 
reduction  projects,  including  the 
benefits  of  restoring  the  natiu-al  fire 
regimes  and  native  vegetation,  as  well  as 
the  long-term  risks  of  catastrophic 
wildfire,  against  any  short-  or  long-term 
adverse  effects. 

All  procedures  identified  in  the 
guidance  document  are  consistent  with 
the  requirements  of  section  7(a)(2)  of  the 
Act  and  its  implementing  regulations 
(50  CFR  part  402). 

The  Services  are  publishing  this 
notice  in  order  to  advise  other  agencies 
•    and  the  public  of  the  availability  of  the 
guidance  document  and  to  encourage  its 
use.  '    . 


Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act,  as  amended  (16 
U.S.C.  1531  ef  seq.j. 

Dated:  December  20,  2002. 
William  T.  Hogarth, 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

Dated:  December  27,  2002. 
Steve  Williams, 

Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  03-578  Filed  1-10-03;  8:45  am| 

BILLING  CODE  3510-22-P;  4310-S5-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-070-033-1232-EA,  SRP-^)7(M)3-01 
and  SRP-070-03-02] 

Notice  of  Temporary  Closure  of 
Selected  Public  Lands  in  La  Paz 
County,  Arizona,  During  the  Operation 
of  the  2003  Parker  250  and  Pariter  425 
Desert  Races 

agency:  Bureau  of  Land  Management. 
action:  Temporary  Closure  of  Selected 
Public  Lands  in  La  Paz  County,  Arizona, 
during  the  operation  of  the  2003  Parker 
250  and  Parker  425  Desert  Races. 

summary:  The  Bureau  of  Land 
Management  (BLM)  Lake  Havasu  Field 
Office  announces  the  temporary  closure 
of  selected  public  lands  under  its 
administration  in  La  Paz  County, 
Arizona.  This  action  is  being  taken  to 
help  ensure  public  safety  and  prevent 
unnecessary  environmental  degradation 
during  the  officially  permitted  running 
of  the  2003  Parker  250  and  Parker  425 
Desert  Races.  This  closure  is  effective 
during  the  Parker  250  Race  from  6  p.m. 
MST  on  January  3.  2003  and  ending  at 
8  p.m.  MST  on  January  5,  2003;  in 
addition,  the  closure  is  effective  for  the 
Parker  425  Race,  beginning  at  10  a.m. 
(MST)  February  6.  2003  and  ending  at 
midnight  (MST)  on  February  8,  2003. 

All  public  lands,  including  county 
maintained  roads  and  highways  located 
on  public  lands,  that  are  located  within 
two  miles  of  the  designated  racecourse 
are  subject  to  this  temporary  closure. 
Official  maps  maintained  by  the  BLM's 
Lake  Havasu  Field  Office  define  the 
designated  racecourse. 

The  following  acts  are  prohibited 
during  the  temporary  closure: 

1.  Driving  or  being  present  on 
designated  racecourse.  This  restriction 
does  not  apply  to  race  participants,  race 
officios  and  emergency  vehicles. 

2.  Vehicle  parking  or  stopping  in 
areas  affected  by  the  closure,  except 
where  such  is  specifically  allowed 
(designated  spectator  areas). 


3.  Camping  in  any  area,  except  in  the 
designated  spectator  areas. 

4.  Discharge  of  firearms. 

5.  Possession  or  use  of  any  fireworks. 

6.  Cutting  or  collecting  firewood  of 
any  kind,  including  dead  and  down 
wood  or  other  vegetative  material. 

7.  Operating  any  vehicle  (except  for 
registered  race  vehicles),  including  off- 
highway  vehicles,  which  is  not 
registered  and  equipped  for  street  and 
highway  operation. 

8.  Operating  any  vehicle  in  the  area  of 
the  closure  at  a  speed  of  more  than  35 
mph.  This  does  not  apply  to  registered 
race  vehicles  during  the  race,  while  on 
the  designated  racecourse. 

9.  Parking  any  vehicle  in  violation  of 
posted  restrictions. 

10.  Parking  any  vehicle  in  a  manner 
that  obstructs  or  impedes  normal  traffic 
movement. 

11.  Driving  any  vehicle  around  or  past 
any  "road  closed"  sign  or  traffic  control 
barrier. 

12.  Failing  to  obey  any  person 
authorized  to  direct  traffic,  including 
law  enforcement  officers  and  designated 
race  officials. 

13.  Failing  to  observe  Spectator  Area 
quiet  hours  of  10  PM  to  6  AM. 

14.  Failing  to  keep  campsite  or  race 
viewing  site  free  of  trash  and  litter. 

15.  Allowing  any  pet  or  other  animal 
to  be  unrestrained  by  a  leash  of  not 
more  than  6  feet  in  length. 

The  above  restrictions  do  not  apply  to 
emergency  vehicles  and  vehicles  owned 
by  the  United  States,  the  State  of 
Arizona,  or  La  Paz  County.  Authority  for 
closure  of  public  lands  is  found  in  43 
CFR  8340,  subpart  8341;  43  CFR  8360, 
subpart  8364.1;  and  43  CFR  2930. 
Persons  who  violate  this  closure  order 
are  subject  to  arrest  and,  upon 
conviction,  may  be  fined  not  more  than 
$100,000  and/or  imprisoned  for  not 
more  than  12  months  (18  U.S.C. 
3571(b)(5). 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Pittman,  District  Law 
Enforcement  Ranger,  BLM  Lake  Havasu 
Field  Office,  2610  Sweetwater  Avenue, 
Lake  Havasu  City,  Arizona  86406,  (928) 
505-1200. 

SUPPLEMENTARY  INFORMATION:  The 
racecourse  is  as  described  in  general 
terms  as  follows:  Beginning  at  the 
eastern  boundary  of  the  Colorado  River 
Indian  Tribe  Reservation  in  Osborne 
Wash,  it  nms  east  along  Shea  Road,  then 
east  along  the  Parker-Swansea  Road  to 
the  Central  Arizona  Project  Canal,  then 
north  along  the  CAP  Canal,  to  and  along 
the  maintained  county  road  that  runs 
fi-om  the  east  end  of  Shea  Road  to 
Mineral  Wash,  then  southeast  along  the 
maintained  county  road  that  runs  to 
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Midway,  then  east  along  the 
Transmission  Pass  Road  tiirough  State 
Trust  lands  located  in  Butler  Valley. 
The  route  re-enters  public  lands  for  a 
short  distance  west  of  Alamo  Lake  Road, 
then  re-enters  State  Trust  Lands  in 
Butler  Valley,  then  onto  public  lands 
again  on  the  Butler  Valley  Road 
northwest  of  Graham  Well  and  proceeds 
west  to  the  "Bouse  Y",  which  is  located 
north  of  Bouse,  Arizona.  The  route  then 
proceeds  north  along  the  Bouse-Midway 
Road  to  Midway.  From  Midway,  it 
proceeds  west  along  the  north  boiuidary 
of  the  East  Cactus  Plain  Wilderness  Area 
to  the  Parker-Swansea  Road.  It  then 
proceeds  west  on  the  Parker-Swansea 
Road  to  the  CAP  Canal,  along  the  north 
boundary  of  the  Cactus  Plain 
Wilderness  Study  Area  to  Osborne, 
Wash.  From  there  it  proceeds  west  along 
the  Osborne,  Wash  to  the  CRTT 
Reservation  boundary. 

Dated:  October  25,  2002. 
Donald  Ellsworth, 

Field  Manager,  Lake  Havasu  Field  Office. 
[FR  Doc.  03-590  Filed  1-10-03;  8:45  am) 

BIUING  CODE  4310-32-P 


DEPARTMENT  OF  THE  irfTERIOR 
Bureau  of  Land  Management 

[WY-09a-1220-AA] 

Notice  of  Seasonal  Closure  of  Public 
Lands  to  Motorized  Vehicle  Use 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  seasonal  closiue  of 

certain  public  lands  located  in  Lincoln 

County,  Wyoming,  to  all  types  of  motor 

vehicle  use. 

summary:  The  Record  of  Decision  (ROD) 
and  approved  Kemmerer  Resoiut:e 
Management  Plan  (RMP)  ROD,  dated 
April  29. 1986,  states  that  big  game 
winter  ranges  may  be  closed  to 
minimize  stress  to  wintering  animals. 
After  consulting  with  the  Wyoming 
Game  and  Fish  Department,  all  Bureau 
of  Land  Management  (BLM)- 
administered  public  land  surface, 
including  existing  roads  and  two-tracks, 
are  closed  in  the  Raymond  Moimtain 
Wilderness  Study  Area  (WSA),  Slate 
Creek,  Rock  Creek,  and  Bridger  Creek 
winter  ranges  to  all  types  of  motorized 
vehicle  travel  (e.g.,  snowmobiles,  all- 
terrain  vehicles,  pickups,  motorcycles, 
sport  utility  vehicles,  etc.)  from  January 
1,  2003,  until  April  30,  2003.  Use  of 
these  areas  by  nonmotorized  means  is 
still  allowed.  This  action  is  necessary 
for  the  protection  of  crucial  winter  range 
habitat  for  elk,  moose,  antelope,  and 


mule  deer.  No  motorized  vehicle  travel 
into  these  areas  will  be  allowed  imless 
specifically  authorized  (in  writing)  by 
the  authorized  officer  (BLM  Kemmerer 
Field  Manager),  except  for  highways  or 
county  roads.  Personnel  of  the  Wyoming 
Game  and  Fish  Department,  Department 
of  Agriculture,  APHIS,  Wildlife 
Services,  Lincoln  and  Uinta  County 
Sheriffs  Offices,  and  the  BLM  are 
exempt  from  this  closure  when 
performing  official  duties.  Operators  of 
existing  oil  and  gas  facilities  may 
perform  maintenance  and  piunping,  as 
approved,  and  livestock  operators  may 
perform  permitted  activities.  After  April 
30,  motorized  vehicle  access  is  limited 
to  existing  roads  and  two-tracks,  as 
described  in  the  Kemmerer  RMP  ROD 
dated  April  29,  1986. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
Kemmerer  Field  Office  is  responsible  for 
management  of  crucial  winter  range 
habitat  located  on  public  lands  witbin     , 
Lincoln  County.  These  crucial  wildlife 
winter  range  habitat  areas  and  the 
management  thereof,  are  addressed  in 
the  Kemmerer  RMP.  The  RMP  states 
that  seasonal  closures  for  motorized 
vehicles  may  be  used  to  protect  big 
game  winter  range.  Closings  will  vary 
depending  on  conditions  and  are 
implemented  in  coordination  with  the 
Wyoming  Game  and  Fish  Department 
(Kemmerer  RMP,  page  25  and  27).  The 
Raymond  Mountain  WSA,  Slate  Creek, 
Rock  Creek,  and  Bridger  Creek  areas  are 
crucial  wintering  ranges  for  elk,  moose, 
antelope,  and  mule  deer.  This  seasonal 
closure  is  necessary  to  protect  wintering 
deer,  moose,  and  elk,  which  are 
suffering  from  the  effects  of  a  3-year 
drought.  Low  forage  production 
associated  vdth  the  drought  has  caused 
animals  to  go  into  winter  in  very  poor 
condition.  Additionally,  forage 
production  on  winter  ranges  is  also 
reduced.  These  impacts  to  wintering 
wildlife  are  ciurenUy  compounded  by 
significant  human  activity,  such  as  day 
and  night  wildlife  observation,  photo/ 
videography,  snowmobiling,  and  antler 
gathering.  The  use  of  motorized  vehicles 
during  difficult  winter  periods  can 
increase  the  number  of  animals  that  will 
die  on  the  winter  range  and  can 
decrease  production  of  young  during  the 
following  summer.  Therefore,  a  seasonal 
closure  is  necessary  to  relieve  impacts 
from  the  use  of  motorized  vehicles  on 
wintering  big  game  animals. 
.    The  following  BLM-administered 
lands  are  included  in  this  closure:  The 
Raymond  Mountain  WSA  is  located 
approximately  15  miles  north  of 
Cokeville  and  contains  32,956  acres. 
The  Slate  Creek  area  includes  all  BLM- 
administered  lands  south  of  Fontenelle 


Creek,  west  and  north  of  Route  189,  and 
east  of  the  crest  of  Slate  Creek  Ridge, 
and  contains  111,100  acres.  The  Rock 
Creek  area  includes  all  BLM- 
administered  lands  south  of  County 
Road  204  (Pine  Creek  Road),  west  of  the 
crest  of  Dempsey  Ridge,  west  of  Fossil 
Butte  National  Monument,  north  and 
east  of  Highway  30,  and  contains 
105,750  acres.  The  Bridger  Creek  area 
includes  all  BLM-administered  lands 
south  of  Highway  30,  west  of  Fossil 
Ridge,  west  of  Bear  River  Divide,  north 
of  the  Uinta — Lincoln  County  line,  east 
of  the  Utah — Wyoming  border,  and 
southeast  of  Highway  89,  and  contains 
98,400  acres. 

Maps  of  these  seasonal  closure  areas 
will  be  posted  with  this  notice  at  key 
locations  that  provide  access  into  the 
closure  areas,  as  well  as  at  the 
Kemmerer  Field  Office,  312  Highway 
189  North,  Kemmerer,  Wyoming  83101- 
9710. 

Authority  for  closure  orders  is 
provided  in  regulation  43  CFR,  subparts 
8341.2  and  8364.1.  Violations  of  this 
closure  are  punishable  by  a  fine  not  to 
exceed  $1000.00,  and/or  imprisonment 
not  to  exceed  12  months. 

DATES:  This  seasonal  closure  will  be 
effective  from  January  1 ,  2003,  until 
April  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wally  Mierzejewski,  Outdoor  Recreation 
Planner,  or  Jim  Wright,  Wildlife 
Biologist,  Biueau  of  Land  Management, 
312  Highway  189  North,  Kemmerer, 
Wyoming  83101,  or  contact  by 
telephone  at  307-828-4500. 

Dated:  October  10,  2002. 
Alan  L.  Kesterke, 

Acting  State  Director 

[FR  Doc.  03-592  Filed  1-10-03;  8:45  am] 

BtLUNG  CODE  4310-22-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-054-122&-AA;  GP-03-0019] 

Notic«  of  Closure;  Notice  of  Permanent 
Motor  Vehicle  Restriction  on  Public 
Lands;  Deschutes/Crook  County,  OR 

agency:  Bureau  of  Land  Management, 
Priueville  District,  Deschutes  Resoiut:e 
Area/Field  Office. 

ACTION:  Notice  is  hereby  given  that  off- 
highway  vehicle  (OHV)  travel  within 
the  Millican  Valley  OHV  Trail  System  is 
restricted  to  designated  routes  only.  The 
Millican  Valley  OHV  Trail  System  is 
located  approximately  20  miles  East  of 
Bend,  Oregon  in  Crook  and  Deschutes 
Coimties.  Specifically,  this  closure  order 
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applies  to  all  public  lands  within  the 
following  perimeter  description: 

Perimeter  Description:  Beginning  at 
the  intersection  of  State  Highway  20  and 
BLM  road  #6521,  then  southeast  on 
Highway  20  to  the  Horse  Ridge  summit, 
then  southwest  to  road  #6515-A  and 
northwest.  The  perimeter  then  goes 
south  through  private  property  until  it 
reaches  road  #  6515-AA  and  south  to 
the  jimction  with  road  #6515-C,  then 
along  road  #6515-C  south  to  County 
Road  2015,  then  east  to  County  Road 
2016.  The  perimeter  then  follows  the 
BLM/Forest  Service  property  boundary 
east,  south  and  east  again  crossing 
Forest  Service  roads  23  and  25 
perpendicularly.  The  perimeter  turns 
north  between  ranges  14  and  15  east, 
turning  east  on  the  north  edge  of  section 
19  of  T20S  R15E.  It  follows  the  BLM/ 
private  f)roperty  boundary  north 
running  into  the  old  Bend  to  Bums 
road.  The  perimeter  then  follows  the  old 
road  east,  continuing  into  the  airstrip 
and  finally  Highway  20.  At  section  32 
of  T19S  R  16E  the  perimeter  follows  the 
BLM/private  property  boundary  north. 
The  perimeter  continues  along  the 
property  boundaries  in  a  generally 
northeasterly  direction  imtil  it  runs  into 
and  follows  road  #6522  northwest.  It 
then  turns  north  on  the  section  line 
between  14  and  15  and  10  and  11  and 
turns  west  following  the  northern 
section  lines  of  10,  9,  8  and  7  of  T19S 
R16E  and  section  12  of  T19S  R15E.  The 
perimeter  then  txims  north  again 
following  the  section  line  between  1  and 
2  of  T19S  R  15  E.  At  this  point  it  follows 
the  contour  of  West  Butte  until  it  runs 
into  the  southwest  comer  of  the  private 
property  in  section  18  of  T18S  R16E. 
The  perimeter  then  goes  north  along  the 
west  section  line  of  7  and  6  to  the 
middle  of  6  where  it  follows  the  BLM/ 
private  property  line  east  and  north  to 
the  north  section  line  of  section  6.  It 
turns  north  and  goes  through  private 
property  in  the  east  quarter  of  section  31 
in  T17S  R16E.  It  again  follows  the 
private  property  boundary  east  and 
north  through  sections  30  cmd  29.  In 
section  29  it  follows  an  existing  road 
east  and  north  until  it  meets  SW 
Reservoir  Road.  The  perimeter  crosses 
SW  Reservoir  Road  and  follows  road  # 
6555-B  in  a  northwesterly  direction 
until  it  nms  into  private  property.  It 
follows  the  private  property  line  west 
and  north  to  the  north  quarter  of  section 
35,  T16S  R15E.  Here,  it  turns  west  and 
runs  into  the  high  voltage  transmission 
line  with  steel  supports.  It  follows  the 
transmission  line  south  to  the  southern 
section  line  of  section  21.  T17S  R15E. 
The  perimenter  follows  section  21  west 
and  continues  west  on  Alfalfa  Market 


Road  to  the  powerline  supported  by 
double  wooden  poles.  The  perimeter 
follows  this  powerline  south  to  its 
intersection  with  the  previously 
mentioned  transmission  line  and  again 
goes  south  following  the  steel  tower 
transmission  line  to  road  #5620-B.  The 
perimeter  follows  #5620-B  until  it 
intersects  with  #6521  and  follows  #6521 
to  the  point  of  begiiming. 
summary:  The  BLM  is  required  to 
restrict  motorized  use  to  designated 
trails  within  the  Millican  Valley  OHV 
Trail  System.  In  addition,  there  are 
seasonal  restrictions  on  those  portions 
of  the  trail  system  called  North  and 
South  Millican.  North  Millican  is 
considered  that  portion  of  the  trail 
system  between  Highway  20  and 
Kitchen  Hill  and  is  closed  to  OHV's 
from  December  1st  through  April  30th. 
South  Millican  is  the  area  of  the  trail 
system  south  of  Highway  20.  It  is  closed 
to  OHV's  from  December  1st  through 
July  31st.  These  restrictions  are 
necessary  to  comply  with  the  federal 
consent  judgment  in  Central  Oregon 
Forest  Issues  Committee,  Oregon 
Natural  Desert  Association  and  Oregon 
Natural  Resources  Council  v.  James  G. 
Kenna,  Deschutes  Area  Manager, 
Prineville  District,  Bureau  of  Land 
Management,  Civil  Action  No.  98-29- 
ST  (D.  OR.)  that  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Oregon  on  November  23, 
199S. 

This  1999  federal  consent  judgment 
resulted  from  the  settlement  of  a  lawsuit 
between  the  Oregon  Forest  Issues 
Conunittee  and  other  environmental 
organizations  who  took  BLM  to  federal 
court  in  1998,  regarding  its 
environmental  assessment/management 
plan  for  the  Millican  Valley  OHV  Trail 
System.  In  December  1999,  the  federal 
court  requested  BLM  obtain  public 
comments  regarding  the  proposed 
federal  coiurt  consent  judgment. 

Public  comments  were  considered 
and  reviewed  by  the  federal  court  judge 
before  the  consent  judgment  was 
finalized.  The  Millican  Valley  OHV 
Trail  System  interim  map  was  produced 
as  a  result. 

DATES:  This  closure  will  take  effect  on 
the  date  this  notice  is  published  in  the 
Federal  Register.  The  closure  will 
remain  in  effect  until  the  BLM  modifies 
or  rescinds  this  order. 
ADDRESSES:  Bureau  of  Land 
Management,  Deschutes  Resource  Area, 
3050  NE.  3rd  Street,  Prineville,  OR 
97754. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sarah  Schartz,  OHV 
Coordinator,  3050  NE.  3rd  Street, 
Prineville,  OR  97754.  (541)  416-6865. 


Discussion  of  Rules:  The  public  lands 
affected  by  this  proposed  OHV 
restriction  are  all  lands  administered  by 
the  BLM  within  the  Millican  Valley 
OHV  Trail  System.  Maps  are  available  at 
entry  points  to  the  trail  system  as  well 
as  BLM  and  Forest  Service  offices  in 
Central  Oregon.  In  addition,  maps  are 
distributed  to  OHV  dealerships  around 
Central  Oregon  and  they  are  available 
on  the  World  Wide  Web.  Trails  are 
numbered  and  signed  on  the  groimd,  as 
are  the  seasonal  closures. 

For  the  purpose  of  this  restriction 
"off-highway  vehicle"  is  defined  as  any 
motorized  vehicle  capable  of,  or 
designed  for,  travel  on  or  immediately 
over  land,  water  or  other  natural  terrain, 
excluding:  (1)  Any  non-amphibious 
registered  motorboat;  (2)  any  military, 
fire,  emergency  or  law  enforcement 
vehicle  while  being  used  for  emergency 
purposes;  (3)  any  vehicle  whose  use  is 
expressly  authorized  by  the  authorized 
officer,  or  otherwise  officially  approved; 
(4)  vehicles  in  official  use;  and  (5)  any 
combat  or  combat  support  vehicle  when 
used  in  times  of  national  defense 
emergencies. 

Prohibited  Acts:  Under  43  CFR 
8360.0-7  The  Bureau  of  Land 
Management  will  enforce  the  following 
mles  within  the  Millican  Valley  OHV 
Trail  System: 

a.  Operation  of  an  OHV  off  designated 
routes  is  prohibited,  and 

b.  Operation  of  an  OHV  within  the 
North  Millican  portion  of  the  Millican 
Valley  OHV  Trail  System  is  prohibited 
from  December  1st  through  April  30th, 
and 

c.  Operation  of  an  OHV  within  the 
South  Millican  portion  of  the  Millican 
Valley  OHV  Trail  System  is  prohibited 
from  December  1st  through  July  31st. 

Exemptions:  This  closure  does  not 
apply  to  persons  who  are  exempt  from 
these  mles  (including:  Federal,  State,  or 
local  officer  or  employee  in  the  scope  of 
his  or  her  duties,  members  of  any 
organized  rescue  or  fire-fighting  force  in 
performance  of  an  official  duty,  and  any 
person  authorized  in  writing  by  the 
Bureau  of  Land  Management). 

Penalties:  The  authorities  for  this 
closure  are  section  303(a)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1733(a)  and  43  CFR 
8360.0-7.  Any  person  who  violates  this 
closure  may  be  fined  no  more  than 
$1000  or  imprisoned  for  no  more  than 
12  months,  or  both.  Such  violations  may 
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also  be  subject  to  tbe  higher  fines 
provided  for  by  18  U.S.C.  3571. 

Rachel  A.  Carver, 

Acting,  District  Manager,  Prineville  District, 
Oregon,  Bureau  of  Land  Management. 
[FR  Etoc.  03-600  Filed  1-10-03;  8:45  am) 

BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-930-1310-01;  NMNM  105874] 

New  Mexico:  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  i-ease 

Under  the  provisions  of  Public  Law 
97—451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  NMNM  105874  for 
lands  in  Eddy  County,  New  Mexico,  was 
timely  filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
ft-om  March  1,  2002,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre 
or  fraction  thereof  and  16%  percent, 
respectively.  The  lessee  has  paid  the 
required  $500  administrative  fee  and 
has  reimbiused  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice.  The  Lessee  has  met  all 
the  requirements  for  reinstatement  of 
the  lease  as  set  out  in  sections  31(d)  and 
(e)  of  the  Mineral  Leasing  Act  of  1920 
(30  U.S.C.  188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  March  1,  2002, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lourdes  B.  Ortiz,  BLM,  New  Mexico 
State  Office,  (505)  438-7586. 

Dated:  November  22,  2002. 
Lourdes  B.  Ortiz, 
Land  Law  Examiner. 
[FR  Doc.  03-593  Filed  1-10-03;  8:45  am) 

BILLING  CODE  4310-fB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-930-1430-ET;  NMNM  20]     . 

Public  Land  Order  No.  7550; 
Revocation  of  Public  Land  Order  No. 
4146;  New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  revokes  a  public 
land  order  in  its  entirety  as  to  190.36 
acres  withdrawn  to  protect  the  Mexican 
Duck  Habitat  Development  Project.  The 
withdrawal  is  no  longer  needed.  The 
lands  will  be  opened  to  surface  entry 
and  mining. 

EFFECTIVE  DATE:  February  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Espinosa,  BLM  New  Mexico 
State  Office.  1474  Rodeo  Road,  Santa  Fe, 
New  Mexico  87502,  505-438-7597. 
SUPPLEMENTARY  INFORMATION:  The 
Mexican  Duck  has  been  removed  iroia 
the  threatened  and  endangered  species 
lists  for  both  the  State  of  New  Mexico 
and  the  Federal  Government.  Therefore, 
the  withdrawal  is  no  longer  needed. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  orderedas  follows: 

1.  Public  Land  Order  No.  4146,  which 
withdrew  190.36  acres  to  protect  the 
Mexican  Duck  Habitat  Development 
Project,  is  hereby  revoked  in  its  entirety 
as  it  affects  the  following  described 
lands: 

New  Mexico  Principal  Meridian 

T.  25  S.,  R.  21  W., 

Sec.  31,  lots  3  and  4. 
T.  26  S.,  R.  22  W., 

Sec.  1,  lots  8  and  9,  SWV4NEV4, 
NWV4SEV4. 

The  area  described  contains  190.36  acres, 
in  Hidalgo  County. 

2.  At  10  a.m.  on  February  12,  2003, 
the  lands  will  be  opened  to  the 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
February  12,  2003,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  At  10  a.m.  on  February  12,  2003, 
the  lands  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
included  in  this  order  imder  the  general 
mining  laws  prior  to  the  date  and  time 
of  restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  imder  30 
U.S.C.  38  (1994),  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 


right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determination  in  local  courts. 

Dated:  December  23,  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 

Management. 

IFR  Doc.  03-598  Filed  1-10-03;  8:45  am) 

BILLING  CODE  4310-FB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  Of  Land  Management 

[NV-930-1430-FM;  N-747011 

Esmeralda  County,  Nevada;  Notice  of 
Realty  Action:  Termination  of 
Segregation;  Nevada 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  termination  of 
segregation. 

SUMMARY:  This  notice  terminates  the 
segregative  effect  on  land  known  as  the 
Chiatovich  Land  Exchange  and  opens 
the  land  to  operation  under  the  public 
land  laws  and  the  mining  laws. 
EFFECTIVE  DATE:  February  12.  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Bureau  of  Land 
Management,  William  S.  Fisher, 
Assistant  Field  Manager,  Tonopah  Field 
Station,  Post  Office  Box  911,  Tonopah, 
NV  89049-0911. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Barlow,  Realty  Specialist,  at  the 
above  address  or  telephone  (775)  482- 
7806. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  by  appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  November  25,  1998, 
that  portion  identified  below  as  being 
part  of  the  Chiatovich  Exchange  is 
hereby  terminated  in  its  entirety: 

Mount  Diablo  Meridian,  Nevada    ^ 

Silver  Peak 

T.  2S.,R.  39E., 
Sec.  15,  SV2SEV4; 
Sec.  21.  SV2NEV4,  SEV4; 
Sec.  22.  EV2SEV4NEV4SWV4. 

NV2NWV4NWV4SWV4, 

SV2NV2SWV4NWV4SWV4, 

SV2SWV4NWV4SWV4, 

SEV4NWV4SWV4.  N1/«jSWV4SWV4. 

WV2SWV4SWV4SWV4,  (portion  of) 
NEV4SWV4SW%SWV4,  (portion  of) 
SEV4SWV4SWV4SWV4. 
EV2E>/zSEV4SWV4.  SEV4SWV4SWV4. 
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Containing  440.0  acres,  more  or  less 
in  Esmeralda  County. 

Goldfield 

T.  2  S.,  R.  42  E., 

Sec.  35.  EVzNWVa,  NE'/iSWA. 

Containing  20.0  acres  more  or  less  in 
Esmeralda  County. 

Notation  to  the  public  land  records 
effective  on  October  22,  2001, 
segregated  the  proposed  exchange  lands 
from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including 
location  under  the  United  States  mining 
laws  and  the  mineral  leasing  laws.  The 
exchange  proposal  has  been  withdrawn, 
therefore,  is  no  longer  needed.  At  9  a.m. 
on  February  12.  2003.  the  lands 
described  above  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  lands 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  adverse 
possession  under  30  U.S.C.  38,  shall 
vest  no  rights  against  the  United  States. 
Acts  required  to  establish  a  location  and 
to  initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  November  13,  2002. 
William  S.  Fisher, 
Assistant  Field  Manager.  Tonopah. 
,(FR  Doc.  03-595  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-ES;  N-76308] 

Esmeralda  County,  Nevada;  Notice  of 
Realty  Action:  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification; 
Nevada 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Recreation  and  Public  Purposes 
(R&PP)  Act  Classification. 

SUMMARY:  The  following  public  lands  in 
Dyer,  Esmeralda  County,  Nevada,  have 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Esmeralda  County  Parks  and 
Recreation  Department  under  the 
provisions  of  the  Recreation  and  Public 


Purposes  (R&PP)  Act,  as  amended  (43 
U.S.C.  869  et  seq.),  and  under  sec.  7  of 
the  Taylor  Grazing  Act,  43  U.S.C.  315  f, 
and  E.O.  6910.  The  Esmeralda  County 
Parks  and  Recreation  Department 
proposes  to  use  the  land  for  community 
expansion  development  of  the 
fairground  and  rodeo  complex, 
recreational  complex,  and  the  lands  for 
a  public  trails  park. 

Mount  Diablo  Meridian,  Nevada 

T.  3S..R.  35E.. 

Sec.  9.  NW'ANE'A,  NW'A,  SE'ASWJA, 
WV2SWV4. 

Containing  310  acres  more  or  less. 

This  action  is  a  motion  by  the  Bureau 
of  Land  Management  to  make  available 
lands  identified  and  designated  as 
disposal  lands  under  the  Tonopah 
Resource  Management  Plan,  dated 
October  6, 1997,  and  are  not  needed  for 
Federal  purposes.  Lease  or  conveyance 
of  the  lands  for  recreational  or  public 
purpose  use  is  consistent  with  cin-rent 
BLM  land  use  planning  and  would  be  in 
the  public  interest. 

The  lease  or  conveyance  of  the  lands 
will  be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1 .  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391  (43  U.S.C.  945). 

2.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  minerals. 

4.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

5.  A  right-of-way  authorized  under 
the  Act  of  October  21, 1976,  90  Stat. 
2776  (43  U.S.C.  1761)  for  powerline 
purposes  granted  to  Valley  Electric 
Association,  its  successor  or  assignees, 
by  right-of-way  No.  N-55278. 

6.  A  right-of-way  authorized  under 
the  Act  of  October  21,  1976,  90  Stat. 
2776  (43  U.S.C.  1761)  for  powerline 
purposes  granted  to  Valley  Electric 
Association,  its  successor  or  assignees, 
by  right-of-way  No.  N-051579. 

7.  A  right-of-way  authorized  under 
the  Act  of  October  21,  1976,  90  Stat. 
2776  (43  U.S.C.  1761)  for  telephone  and 
telegraph  purposes  granted  to  Nevada 
Bell,  its  successor  or  assignees,  by  right- 
of-way  No.  N-035353.  Expires  June  29, 
2032. 

8.  A  right-of-way  authorized  for  a 
Federal  Aid  Highway  (sec  107)  under 
the  Act  of  August  27,  1958,  as  amended, 


72  Stat.  892  (23  U.S.C.  107(D)),  by  right- 
of-way  No.  NVCC-0  020855  issued  to 
the  Nevada  Department  of 
Transportation. 

9.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  Assistant  Field  Manager,  Tonopah 
Field  Office,  Post  Office  Box  911, 
Tonopah,  Nevada  89049-0911. 

Classification  Comments:  Interested 
persons  may  submit  comments 
involving  the  suitability  of  the  land  for 
community  expansion  of  the 
development  of  the  fairground  and 
rodeo  complex,  recreational  complex, 
and  the  lands  for  a  public  trails  park. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  plarming 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice. 

Dated:  November  12,  2002. 
William  S.  Fisher, 

Assistant  Field  Manager,  Tonopah. 

|FR  Doc.  03-596  Filed  1-10-03;  8:45  am) 

BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-143a-ES;  NV-55282] 

Notice  of  Realty  Action:  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  Lease  and  Conveyance 
of  Public  Lands  in  Esmeralda  County, 
Dyer,  NV 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Classification  of  public  land  for 
recreation  and  public  purposes  lease 
and  conveyance. 
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summary:  The  following  described 
public  land  in  Esmeralda  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease  or  conveyance  to 
Esmeralda  County  under  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act  of  June  14,  1926,  as  amended  (43 
U.S.C.  869  et  seq.).  The  lands  are  hereby 
classified  for  use  as  a  community  center, 
parking  lot,  and  related  facilities,  in 
accordance  with  section  7  of  the  Taylor 
Grazing  Act,  43  U.S.C.  315f,  and 
Executive  Order  No.  6910,  as  suitable. 

Mount  Diablo  Meridian  , 

T.  3  S..  R.  35  E., 

S9C.  9.  EV2SEV4SEV4SEV4NWV4, 

jEV2NEV4SEV4SEV4NWV4, 

EV2SEV4NEV4SEV4NWV4, 

EV2NEV4NEV4SEV4NWV4. 

SEV4SEV4SEV4NEV4NWV4, 

SV2SWV4SWV4NWV4NEV4.     ■ 

SV2SEV4SWV4NWV4NEV4, 

SV2SWV4SEV4NWV4NEV4. 
Containing  9.375  acres  more  or  less. 

This  action  will  make  lands  which  are 
not  needed  for  Federal  purposes  and  are 
identified  for  disposal  in  the  Tonopah 
Resource  Management  Plan,  available  to 
support  community  expansion.  Lease  or 
conveyance  of  the  lands  for  recreational 
or  public  purpose  use  would  be  in  the 
public  interest.  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management,  Tonopah  Field 
Station,  1553  South  Main  Street, 
Tonopah,  Nevada.  Esmeralda  County 
has  applied  for  a  patent  to  the  land 
under  the  R&PP  Act,  as  an  addition  to 
the  Fish  Lake  Valley  Community  Center 
and  Park. 

Lease  or  conveyance  (patent)  of  the 
lands  will  be  subject  to  the  following 
terms  and  conditions: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  Provisions  of  the  Recreation  and 
PubUc  Piuposes  Act  and  to  all 
apphcable  regulations  of  the  Secretary 
of  the  Interior. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  minerals. 

4.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

5.  A  right-of-way  authorized  under 
the  Act  of  October  21,  1976,  90  Stat. 
2776  (43  U.S.C.  1761)  for  powerline 
purposed  granted  to  Valley  Electric 
Association,  its  successor  or  assignees, 
by  right-of-way  No.  N-55278. 

6.  A  right-of-way  authorized  imder 
the  Act  of  October  21.  1976,  90  Stat. 


2776  (43  U.S.C.  1761)  for  powerline 
purposed  granted  to  Valley  Electric 
Association,  its  successor  or  assignees, 
by  right-of-wav  No.  N-051579. 

7.  A  right-of-way  authorized  imder 
the  Act  of  October  21,  1976,  90  Stat. 
2776  (43  U.S.C.  1761)  for  telephone  and 
telegraph  purposes  granted  to  Nevada 
Bell,  its  successor  or  assignees,  by  right- 
of-way  No.  N-035353.  Expires  June  29, 
2032. 

8.  A  right-of-way  authorized  for  a 
Federal  Aid  Highway  (Sec  107)  under 
the  Act  of  August  27,  1958,  as  cunended 
72  Stat.  892  (23  U.S.C.  107(D)),  by  right- 
of-way  No.  NVCC-0  020855  issued  to 
the  Nevada  Department  of 
Transportation. 

9.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Segregation 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  imder 
the  R&PP  Act,  leasing  under  the  mineral 
leasing  laws,  and  mineral  material 
disposal  laws. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  community  expansion. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  is  consistent  with  local 
planning  and  zoning,  or  if  the  use  is 
consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  wheUier  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for 
community  expansion. 
DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the 
Assistant  Field  Station  Manager, 
Tonopah  Field  Station,  P.O.  Box  911, 
Tonopah,  NV  89049.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 


described  in  this  notice  will  become 
effective  60  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  lands  will  not  be  offered 
for  lease  and  conveyance  until  after 
classification  becomes  effective. 
FOR  FUTHER  INFORMATK)N  CONTACT: 
Realty  Specialist,  Wendy  Barlow, 
Bureau  of  Land  Management,  Tonopah 
Field  Station,  Post  Office  Box  911. 
Tonopah,  Nevada  89049-0911  or 
telephone  (775)  482-7806. 

Dated:  November  13,  2002. 
William  S.  Fisher, 
Assistant  Field  Manager.  Tonopah. 
IFR  Doc.  03-597  Filed  l-ll>-03;  8:45  am] 
BILUNG  CODE  431&-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-OIS-ieiO-OQ;  GP-02-0233] 

Notice  of  Availability  for  the  Lakeview 
Proposed  Resource  Management  Plan 
and  Final  Environmental  Impact 
Statement 

agency:  Lakeview  District  (Oregon), 
Bureau  of  Land  Management. 
ACTION:  Notice  of  availability  for  the 
Lakeview  Proposed  Resource 
Management  Plan  (PRMP)  and  Final 
Environmental  Impact  Statement  (FEIS). 

SUMMARY:  In  accordance  with  the 
Federal  I  .and  Policy  and  Management 
Act  (FLPMA)  and  the  National 
Envfronmental  Policy  Act  (NEPA),  the 
Bureau  of  Land  Management  (BLM) 
intends  to  make  the  PRMP/FEIS 
available  for  public  review  and 
comment.  This  planning  activity 
encompasses  approximately  3.2  million 
acres  of  public  land  managed  by  the 
Lakeview  Resource  Area.  Lakeview 
District,  located  in  Lake  and  Harney 
Counties  in  southeastern  Oregon.  In 
addition,  a  small,  contiguous  portion  of 
Modoc  and  Washoe  Counties  located  in 
northeastern  California  and 
northwestern  Nevada,  falUng  within  the 
administrative  boundary  of  the  Surprise 
Field  Office  in  Cedarville,  California, 
but  managed  by  the  Lakeview  Resource 
Area  is  also  included  for  analysis 
purposes.  The  BLM  has  and  will 
continue  to  work  closely  with  all 
interested  parties  to  identify 
management  decisions  that  are  best 
suited  to  the  needs  of  the  public.  Final 
decisions  will  supercede  the  High 
Desert,  Warner  Lakes,  and  Lost  River 
Management  Framework  Plans  arid 
provide  direction  for  management  of 
these  public  lands  for  approximately  20 
years. 
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DATES:  The  public  has  the  opportunity 
to  protest  the  Proposed  Resource 
Management  Plan.  The  BLM  Planning 
Regulations,  43  CFR  1610.5-2.  state  that 
any  person  who  participated  in  the 
planning  process  and  has  an  interest 
which  may  be  adversely  affected  may 
protest.  A  protest  may  raise  only  those 
issues  which  were  submitted  for  the 
record  during  the  planning  process.  Any 
protests  must  be  filed  within  30  days  of 
the  date  the  Environmental  Protection 
Agency  publishes  its  notice  of 
availability  of  the  Final  Environmental 
Impact  Statement.  Specific  dates  of  the 
protest  period  will  be  announced 
through  the  local  news  media,  letters  or 
postcards,  and  the  BLM  web  site  (see 
the  internet  address  below).  Written 
protests  may  be  submitted  during  the 
protest  period  at  the  following  address: 
Director  (210),  Bureau  of  Land 
Management,  Attention:  Brenda 
Williams,  P.O.  Box  66538,  Washington, 
DC  20035.  To  be  considered  timely, 
your  protest  must  be  postmarked  no 
later  than  the  last  day  of  the  protest 
period.  Though  not  a  requirement,  we 
suggest  that  you  send  your  protest  by 
certified  mail,  return  receipt  requested. 
In  addition  you  can  use  the  overnight 
address  (FedEX  or  USPS)  as  an  option 
for  next  day  delivery:  Director  (210), 
Bureau  of  Land  Management,  Attention: 
Brenda  Williams,  1620  L  Street,  NW., 
Suite  1075,  Washington,  DC  20036.  You 
are  also  encouraged,  but  not  required,  to 
forward  a  copy  of  your  protest  to  the 
Lakeview  District  Manager  at  the 
address  listed  below.  This  may  allow  us 
to  resolve  the  protest  through 
clarification  of  intent  or  alternative 
dispute  resolution  methods.  To  be 
considered  complete,  your  protest  must 
contain  (at  a  minimum)  the  following 
information: 

(1)  Name,  mailing  address,  telephone 
number  and  the  affected  interest  of  the 
person  filing  the  protest(s). 

(2)  A  statement  of  the  issue  or  issues 
being  protested. 

(3)  A  statement  of  the  part  or  parts  of 
the  proposed  plan  being  protested.  To 
the  extent  possible,  reference  specific 
pages,  paragraphs,  and  sections  of  the 
document. 

(4)  A  copy  of  all  your  documents 
addressing  the  issue  or  issues  which 
were  discussed  with  the  BLM  for  the 
record. 

(5)  A  concise  statement  explaining 
why  the  proposed  decision  is  believed 
to  be  incorrect.  This  is  a  critical  part  of 
youi  protest.  Document  all  relevant 
facts,  as  much  as  possible.  A  protest  that 
merely  expresses  disagreement  with  the 
State  Director's  proposed  decision 
without  providing  any  supporting  data 
will  not  be  considered  a  valid  protest. 


FOR  FURTHER  INFORMATION:  Contact  Paul 
Whitman,  Bvireau  of  Land  Management, 
1301  South  G  Street,  Lakeview,  Oregon 
97630.  Telephone  (541-947-2177),  Fax 
(541-947-6399),  e-mail 
[pwhitman@or.bIm.gov).  Documents 
pertinent  to  this  proposal  may  be 
examined  at  the  Lakeview  Resource 
Area  office  in  Lakeview,  Oregon  during 
regular  business  hours  (7:45  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays).  Interested  persons  may  also 
review  the  PRMP/FEIS  on  the  Internet  at 
www.or.bIm.gov/Lakeview/Planning.  A 
hard  copy  or  a  CD-ROM  of  the 
document  may  be  requested  at  the 
address  and  phone  number  above. 
SUPPLEMENTARY  INFORMATION:  This  land 
use  plan  focuses  on  the  principles  of 
multiple  use  management  and  sustained 
yield  as  prescribed  by  section  202  of  the 
FLPMA.  The  Proposed  RMP/FEIS 
considers  and  analyzes  five  alternatives. 
These  alternatives  have  been  developed 
based  on  extensive  public  input 
following  scoping  (July  1999),  review  of 
the  summary  of  the  Analysis  of  the 
Management  Situation  (July  2000), 
review  and  comment  on  the  Draft  RMP/ 
EIS  (October  2001-January  2002).  and 
numerous  meetings  with  local 
governments,  tribes  and  the  Southeast 
Oregon  Resource  Advisory  Coimcil.  The 
alternatives  provide  for  a  wide  array  of 
alternative  land  use  allocations  and 
management  direction.  The  alternatives 
provide  for  variable  levels  of  commodity 
production,  resource  protection,  emd 
authorized  land  and  resource  uses, 
including  utility  corridors,  energy  and 
non-energy  mineral  leasing,  livestock 
grazing  and  various  forms  of  recreation. 
Alternative  D  (as  modified  by  public 
comment  on  the  Draft  RMP/EIS) 
provides  a  balance  of  resovuce  uses  and 
protection  and  is  identified  as  the 
agency's  Proposed  Plan.  An  Approved 
RMP/Record  of  Decision  is  expected  to 
be  available  for  public  review  in  late 
2002  after  resolution  of  any  protests. 

Dated:  May  15,  2002. 
Scott  R.  Florence, 

Field  Manager,  Lakeview  Resource  Area. 
[FR  Doc.  03-611  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  43ia-33-P 


DEPARTMErfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-957-1430-BJ] 

Idaho:  Filing  of  Plats  of  Survey 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  filing  of  plats  of 

surveys. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  officially  filed 
the  plats  of  survey  of  the  lands 
described  below  in  the  BLM  Idaho  State 
Office,  Boise,  Idaho,  effective  9  a.m.,  on 
the  dates  specified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  1387 
South  Vinnell  Way,  Boise,  Idaho, 
83709-1657. 

SUPPLEMENTARY  INFORMATION:  These 
surveys  were  executed  at  the  request  of 
the  Bureau  of  Land  Management  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  The  lands 
we  siu^eyed  are: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  west 
boundary,  a  portion  of  the  subdivisional 
lines.  Mineral  Survey  No.  907B,  and  the 
1891  meanders  of  the  Salmon  River  in 
section  19,  and  the  subdivision  of 
section  19,  the  survey  of  the  2000-2002 
meanders  of  the  Salmon  River  in  section 
19,  the  survey  of  2000-2002  meanders 
of  certain  islands  in  the  Salmon  River  in 
section  19,  the  survey  of  the  2000-2002 
fixed  and  limiting  boundciry  on  an 
island  in  the  Salmon  River  in  section 
19,  and  the  survey  of  the  2000-2002 
partition  line  between  lots  5  and  15  in 
section  19,  in  T.  23  N.,  R.  22  E.,  Boise 
Meridian,  Idaho,  was  accepted  October 
31,  2002. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary,  the  subdivisional  lines,  and 
the  1891  meanders  of  the  right  bank  of 
the  Salmon  River  in  section  35,  and  the 
survey  of  the  2001  meanders  of  the  right 
bank  of  the  Salmon  River  and  partition 
lines  in  section  35,  in  T.  20  N.,  R.  21  E., 
Boise  Meridian,  Idaho  was  accepted 
November  6,  2002. 

The  plat  representing  the  corrective 
dependent  resurvey  of  portions  of  the 
east  boundary,  subdivisional  lines, 
original  1897  meanders  of  the  left  and 
right  banks  of  the  Snake  River  in  section 
25,  and  of  the  subdivision  of  section  25, 
and  the  dependent  resiu^^ey  of  a  portion 
of  the  subdivisional  lines  and  original 
1897  meanders  of  the  left  bank  of  the 
Snake  River  in  section  24,  and  the 
further  subdivision  of  section  25  and  the 
siu^ey  of  the  2001-2002  meanders  of 
Rock  Island,  designated  as  lot  9  in 
section  25,  in  T.  10  S.,  R.  21  E.,  Boise 
Meridian,  Idaho,  was  accepted 
November  7,  2002. 

The  plat  constitutes  the  entire  survey 
record  of  the  dependent  resim^ey  of 
portions  of  the  west  boundary  and 
subdivisional  lines,  and  the  metes-and- 
bounds  siuvey  in  section  19.  in  T.  3  N., 
R.  30  E.,  Boise  Meridian,  Idaho,  was 
accepted  November  7,  2002. 
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The  plat  of  the  dependent  resurvey  of 
portions  of  the  west  boundary, 
subdivisional  lines,  certain  mineral 
surveys  in  sections  17, 18, 19,  20,  21, 
28,  and  29,  and  mineral  segregation 
survey  of  the  Elvin  lode  claim  in  section 
17,  now  designated  as  Icrf  8,  section  17, 
and  the  subdivision  of  section  17,  and 
the  svuT^ey  of  a  portion  of  the 
subdivisional  lines,  in  T.  13  N.,  R.  27  E., 
Boise  Meridian,  Idaho,  was  accepted 
November  13,  2002. 

This  survey  was  executed  at  the 
request  of  the  U.S.D.A.  Forest  Service 
for  administrative  management 
purposes.  The  land  surveyed  is: 

TTie  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  14.  23,  and  24,  in  T.  7  S.,  R. 
34  E.,  Boise  Meridian,  Idaho,  was 
accepted  December  5,  2002. 

Dated:  January  7,  2003. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  03-570  Filed  1-10-03;  8:45  am] 
BILUNG  CODE  4310-G6-I> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-957-02-982a-BJ-WY01] 

Survey  of  Plat  Filing;  Wyoming 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  filing  of  plats  of 
survey,  Wyoming. 

summary:  The  Bureau  of  Land 
Management  (BLM)  is  scheduled  to  file 
the  plats  of  survey  of  the  described 
lands,  30  calender  days  from  the  date  of 
this  publication,  in  the  BLM  Wyoming 
State  Office,  Cheyenne,  Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  5353 
Yellowstone  Road,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003. 

SUPPLEMENTARY  INFORMATION:  These 
surveys  were  executed  at  the  request  of 
the  U.S.  Forest  Service,  and  are 
necessary  to  determine  the  boundaries 
of  the  Medicine  Bow  National  Forest. 
The  lands  surveyed  are: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  10  ^nd  11,  Township  18 
North,  Range  82  West,  Sixth  Principal 
Meridian,  Wyoming,  was  accepted 
December  31,  2002. 

Copies  of  the  preceding  described 
plats  are  available  to  the  public. 


Dated:  January  6,  2003. 
John  P.  Lee, 

Chief  Cadastral  Surveyor,  Division  of  Support 

Services. 

[FR  Doc.  03-640  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  4310-22-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-957-02-1 91 0-B  J-4467] 

Notice  of  Filing  of  Plats  of  Survey; 
Wyoming 

AGENCY:  Bureau  of  Land  Man^ement. 

Interior. 

ACTION:  Notice  o£  filing  of  plats  of 

survey,  Wyoming. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  scheduled  to  file 
the  plats  of  survey  of  the  following  , 
described  lands,  thirty  (30)  calendar 
days  from  the  date  of  this  publication  in 
the  BLM  Wyoming  State  Office, 
Cheyenne,  Wyoming. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  5353 
Yellowstone  Road,  PO  Box  1828, 
Cheyerme,  Wyoming  82003. 
SUPPLEMENTARY  INFORMATION:  These 
surveys  were  executed  at  the  request  of 
the  Biu-eau  of  Indian  Affairs,  and  are 
necessary  for  the  management  of  tribal 
lands.  The  lands  surveyed  are: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  subdivision  of 
section  lines,  and  the  subdivision  of 
section  19,  Township  1  North,  Range  4 
East,  Wind  River  Meridian,  Wyoming, 
was  accepted  December  31,  2002. 

Copies  of  the  preceding  described 
plats  are  available  to  the  public. 

Dated:  January  6,  2003.        , 
John  P.  Lee, 

Chief  Cadastral  Surveyor,  Division  of  Support 
Services. 
[FR  Doc.  03-641  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  431&-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZA  31044-01] 

Notice  of  Proposed  Withdrawal; 
Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  United  States  Forest 
Service,  proposes  to  withdraw 


approximately  7,840  acres  of  National 
Forest  System  land  to  protect  the 
Diamond  Rim  Quartz  Crystal 
Interpretive  Area.  This  notice  segregates 
the  land  for  up  to  2  years  from  location 
and  entry  imder  the  United  States 
mining  laws.  The  land  will  remain  open 
to  all  other  uses  which  may  by  law  be 
made  of  National  Forest  System  land. 
This  application  replaces  withdrawal 
application  AZA  31044,  which  has  been 
canceled. 

DATES:  Conunents  should  be  received  on 
or  before  April  14,  2003. 
ADDRESSES:  Comments  should  be  Sent  to 
the  Forest  Supervisor,  Tonto  National 
Forest,  2324  E.  McDowell  Road, 
Phoenix,  Arizona  85006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karyn  Harbour,  Tonto  National  Forest, 
602-225-5200,  or  Rod  Byers,  Payson 
Ranger  District,  520-^74-7900. 
SUPPLEMENTARY  INFORMATION:  On  April 
22,  2002,  the  Forest  Service  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

Tonto  National  Forest 

Gila  and  Salt  River  Meridian 

T.  UN.,  R.  HE., 

Sec.  1; 

Sec.  2; 

Sec.  3; 

Sec.  4.  EV2: 

Sec.  10; 

Sec.  11; 

Sec.  12; 

Sec.  13; 

Sec.  14; 

Sec.  15,  NE'A;" 

Sec.  23,  NV2; 

Sec.  24,  NV2. 
T.  IIV2N.,  R.  HE., 

Sec.  33,  EVz; 

Sec.  34; 

Sec.  35,  WV2  and  SE'A; 

Sec.  36,  SWV4. 

The  area  described  contains  approximately 
7,840  acres  in  Gila  County. 

All  persons  who  wish  to  submit 
comments,  suggestions,  or  objections  in 
connection  with  the  proposed 
withdrawal  may  present  their  views  in 
writing,  by  the  date  specified  above,  to 
the  Forest  Supervisor  of  the  Tonto 
National  Forest. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 
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Application  AZA  31044,  published  in 
the  64  FR  49023,  September  9,  1999.  has 
been  canceled. 

Steven  ).  Gobat, 

Acting  Deputy  State  Director.  Resources 

Division. 

|FR  Doc.  03-589  Filed  1-10-0.3:  8:45  ami 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZA  31894] 

Notice  of  Proposed  Withdrawal; 
Arizona 

agency:  Bureau  of  Land  Management, 
Interior.  "^ 

action:  Notice. 

summary:  The  United  States  Forest 
Service  proposes  to  withdraw  1,907.87 
acres  of  National  Forest  System  land  to 
protect  the  geologic  and  scenic  values  of 
the  Red  Mountain  Geologic  Area.  This 
notice  segregates  the  land  for  up  to  2 
years  from  location  and  entry  under  the 
United  States  mining  laws.  The  land 
will  remain  open  to  all  other  uses  which 
may  by  law  be  made  of  National  Forest 
"  System  land. 

DATES:  Comments  should  be  received  on 
or  before  April  14,  2003. 
ADDRESSES:  Comments  should  be  sent  to 
the  Forest  Supervisor,  Coconino 
National  Forest,  2323  E.  Greenlaw  Lane, 
Flagstaff,  Arizona  86004. 
FOR  FURTHER  INFORMATION  CONTACT:  Pete 
Mourtsen,  Coconino  National  Forest, 
928-527-3414. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  proposes-to  withdraw  the 
following  described  National  Forest 
System  land  from  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights: 

Coconino  National  Forest 

Gila  and  Salt  River  Meridian 

T.  25N..R.  5E., 

Sec.  20,  SV2NV2.  and  SV2; 

Sec.  21,  lots  3  to  8,  inclusive,  and 
WV2SEV4: 

Sec.  28,  WV2EV2,  and  WV2; 

Sec.  29. 

The  area  described  contains  1,907.87  acres 
in  Coconino  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Forest  Supervisor  of  the  Coconino 
National  Forest.' 


Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request,  by  the  date  specified 
above,  to  the  Forest  Supervisor, 
Coconino  National  Forest.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

Daniel  H.  Nowell, 

Acting  Deputy  State  Director,  Resources 

Division. 

(FR  Doc.  03-591  Filed  1-10-03;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-958-1430-ET;  HAG-0299;  OROR- 

16756] 

Proposed  Withdrawal  Extension  and 
Opportunity  for  Public  Meeting; 
Washington 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
extend  Public  Land  Order  No.  6476  for 
another  20  year  period.  This  order 
withdrew  National  Forest  System  land 
from  location  and  entry  under  the 
mining  laws  to  protect  and  preserve  the 
best  stand  of  redwoods  at  the  northern 
limits  of  the  species  range  for  research 
and  educational  values,  and  to  protect 
the  sensitive  fauna  and  endangered 
species  within  the  Wheeler  Creek 
Research  Natural  Area.  The  land  has 
been  and  will  remain  open  to  mineral 
leasing.  This  notice  also  gives  an 
opportunity  to  comment  on  the 
proposed  action  and  to  request  a  public 
meeting. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
April  14,  2003. 


ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Forest 
Supervisor,  Siskiyou  National  Forest, 
333W.  8th  Street,  P.O.  Box  520, 
Medford,  Oregon  97501-0209,  or  the 
Biu-eau  of  Land  Management,  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Mendenhall,  Realty  Specialist, 
Siskiyou  National  Forest,  541-471- 
6521,  or  Charles  R.  Roy,  BLM  Oregon/ 
Washington  State  Office,  503-808-6189. 
SUPPLEMENTARY  INFORMATION:  On  July  1, 
2002,  U.S.  Department  of  Agriculture, 
Forest  Service,  requested  that  Public 
Land  Order  No.  6476  be  extended  for  an 
additional  20  year  period.  This 
withdrawal  was  made  to  protect  and 
preserve  the  best  stand  of  redwoods  at 
the  northern  limits  of  the  species  range 
for  research  and  educational  values,  and 
to  protect  the  sensitive  fauna  and 
endangered  species  within  the  Wheeler 
Creek  Research  Natural  Area  in  Curry 
County,  Oregon.  Public  Land  Order  No. 
6476  will  expire  on  October  4,  2003. 

The  withdrawal  comprises 
approximately  334  acres  of  National 
Forest  System  land.  It  is  located  in  T.  40 
S.,  R.  12  W.,  Willamette  Meridian,  as 
described  in  Public  Land  Order  No. 
6476.  A  complete  description  of  the 
land  can  be  provided  by  the  Oregon 
State  Office  at  the  address  shown  above. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  extension,  or  request 
for  a  public  meeting  may  present  their 
views  in  writing  to  the  Oregon  State 
Director  of  the  Bureau  of  Land 
Management,  or  Forest  Supervisor. 

If  the  authorized  officer  determines 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  scheduled  date 
of  the  meeting. 

The  withdrawal  application  will  be 
processed  in  accordance  with  the 
regulations  set  forth  in  43  CFR  2300. 

Robert  D.  DeViney  Jr., 

Chief.  Branch  of  Realty  and  Records  Services. 
[FR  Doc.  03-599  Filed  1-10-03:  8:45  am) 
BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Temporary  Contract  for  Belle  Haven 
Marina,  Inc. 

AGENCY:  National  Park  Service  (NPS). 
ACTION:  Public  notice. 


SUMMARY:  Pursuant  to  36  CFR  51.24, 
public  notice  is  hereby  given  that  the 
Director  intends  to  award  a  temporary 
concession  contract  to  Belle  Haven 
Marina,  Inc.  to  avoid  the  interruption  of 
visitor  services. 

EFFECTIVE  DATE:  January  1,  2003. 
SUPPLEMENTARY  INFORMATION:  The 
contract  between  George  Washington 
Memorial  Parkway  (GWMP)  and  Belle 
Haven  Marina,  Inc.  expires  December 
31,  2002.  The  NPS  has  determined  that 
a  temporary  contract  is  necessary  in 
order  to  avoid  interruption  of  visitor 
services  and  that  all  reasonable 
alternatives  to  the  award  of  a  temporary 
contract  have  been  considered  and 
found  infeasible.  The  term  of  the 
temporary  contract  will  be  for  a  period 
of  two  years.  This  temporary  contract 
will  provide  the  time  for  GWMP  to 
obtain  technical  assistance  on  the 
marina  market,  the  business 
opportunity,  and  scientific  data 
collection  on  the  environmental  impacts 
of  proposed  alternatives.  GWMP  is 
planning  to  have  the  Environmental 


Assessment  (EA)  completed  by  Spring 
2003.  The  EA  will  allow  GWMP  to  make 
a  determination  of  necessary  and 
appropriate  services  with  respect  to  the 
marina  so  a  prospectus  may  be  issued 
leading  to  the  competitive  selection  of  a 
concessioner  for  a  new  long-term 
concession  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  Lavelle,  Concession 
Specialist,  George  Washington 
Memorial  Parkway  at  (703)  289-2536. 

Audrey  F.  Calhoun, 

Superintendent,  George  Washington 
Memorial  Parkway. 

[FR  Doc.  03-588  Filed  1-10-03;  8:45  am] 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  INTERIOR 

National  Park  Service 

Extension  for  Expiring  Concession 
Contracts 

agency:  National  Park  Service,  Interior. 


action:  Public  Notice. 


summary:  Pursuant  to  36  CFR  51.23, 
public  notice  is  hereby  given  that  the 
National  Park  Service  proposes  to 
extend  the  following  expiring 
concession  contracts  for  a  period  of  up 
to  one  year,  or  until  such  time  as  a  new 
contract  is  executed,  whichever  occurs 
sooner. 

SUPPLEMENTARY  INFORMATION:  All  of  the 
listed  concession  authorizations  will 
expire  by  their  terms  on  or  before 
DecembCT  31,  2002.  The  National  Park 
Service  has  determined  that  the 
proposed  short-term  extensions  are 
necessary  in  order  to  avoid  interruption 
of  visitor  services  and  has  taken  all 
reasonable  and  appropriate  steps  to 
consider  alternatives  to  avoid  such 
interruption.  These  extensions  will 
allow  the  National  Park  Service  UJ 
complete  and  issue  prospectuses 
leading  to  the  competitive  selection  of 
concessioners  for  new  long-term 
concession  contracts  covering  these  > 
operations. 


Cone  ID  No. 

Concessioner  name 

Park 

CC-CHOH001-89  

LP-CHOH002-88 

CC-ROCR003-89  

CC300080001 

CP-NACC006-98 

CC300080002 .>. 

Fletcher's  Boat  House,  Inc 

Swain's  Lock  

Golf  Course  Specialists,  Inc 

Buzzard  Point  Boatyard,  Inc  

Thanh  Van  Vo  and  Hung  Thi  Nguyen  

Prince  William  Travel  Trailer  Village,  Inc 

C&O  Canal  N.H.P. 
C&O  Canal  N.H.P. 
Rock  Creek  Park. 
National  Capital  Parks-East. 
National  Capital  Parks-Central. 
Prince  William  Forest  Park. 

EFFECTIVE  DATE:  January  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Orlando,  Concession  Program 
Manager,  National  Park  Service, 
Washington,  DC  20240,  Telephone  202/ 
513-7156. 

Dated:  November  15,  2002. 
Richard  G.  Ring, 

Associate  Director,  Administration,  Business 
Practices  and  Workforce  Development. 
(FRDoc.  03-586  Filed  1-10-03;  8:45  am] 
BILLMG  CODE  4310-70-«l 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  14,  2002.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 


Service,  to  the  National  Register  Historic 
Places,  National  Park  Service,  1849  C 
St.,  NW.,  2280,  Washington,  DC  20240; 
by  all  other  carriers.  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St.,  NW.,  8th  floor, 
Washington  DC  20005;  or  by  fax,  202- 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  January  28, 
2003. 

Carol  D.  Shull, 

Keeperof  the  National  Register  of  Historic 
Places 

ARIZONA 

Maricopa  County 

Hunt  Bass  Hatchery  Caretaker's  House, 
Phoenix  Zoo  Grounds,  455  N.  Galvin 
Pkwy.,  Phoenix,  02001723 

Mesa  Journal — Tribune  FHA  Demonstration 
Home,  238  W.  2nd  St.,  Mesa,  02001721 

Navajo  County  ■    ■ 

Baird's  Chevelon  Steps,  Address  Restricted. 
Winslow,  02001724 

CALIFORNIA 

Orange  County 

Villa  Park  School,  10551  Center  Dr.,  Villa 
Park,  02001725 


CONNECTICUT  ^     . 

New  Haven  County 

Westville  Village  Historic  District,  Roughly 
along  Blake  St.  and  Whalley  Ave.,  New 
Haven,  02001727 

Windham  County 

Forty-Seventh  Camp  of  Rochambeau's  Army. 
Address  Restricted,  Windham.  02001732 

GUAM 

Guam  County 

Guam  Legislative  Building  Site,  163  Chalan 
Santo  Papa  Juan  Pablo  Dos.  Hagatna, 
02001722 

IDAHO 

Elmore  County 

Atlanta  Ranger  Station  Historic  District, 
Boise  National  Forest,        ^ 
Atlanta,  02001726 

MASSACHUSETTS 

Middlesex  County  • 

Brookside  Historic  District.  1-44  Brookside, 
5  Moore  Rd.,  1-7  Coolidge  Ave.,  Westford, 
02001729 

McLean  Hospital  National  Register  District, 
115  Mill  St..  Belmont,  02001733 
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NORTH  CAROLINA 

Wake  County 

Heartsfield— Perry  Farm,  NC  2224.  0.1  mi.  SE 
of  NC  2300,  Rolesville,  02001728 

orao 

Seneca  County 

National  Home,  Daughters  of  America,  652  N. 
Sandusky  St..  Tiffin,  02001730 

TEXAS 

Harris  County 

Saturn  V  Launch  Vehicle,  Johnson  Space 
Center,  Houston ,  0200 1 73 1 

UTAH 

Box  Elder  County 

Anderson,  Martin,  House.  (Brigham  City 

MPS)  105  N  300  W.  Brigham  City, 

02001735 
Fawson,  Alfred  and  Marie,  House,  (Brigham 

City  MPS)  66  S  100  W,  Brigham  City, 

02001736 
Forsgren,  Peter  and  Anna  Christena,  House. 

59  S  100  E,  Brigham  City.  02001737 
Hoist,  Christian  and  Annie,  House,  (Brigham 

City  MPS)  495  S  200  E,  Brigham  City, 

02001738 

Kane  County 

Paryy  Lodge.  (Kanab.  Utah  MPS)  89  E.  Center 
St..  Kanab.  02001734 

Salt  Lake  County 

Salt  Lake  City  East  Side  Historic  District 
(Boundary  Increase),  Roughly  bounded  400 
South,  University  St..  900  South,  and  700 
East,  Salt  Lake  City,  02001739 

WISCONSIN 

Kenosha  County 

Washington  Park  Clubhouse,  2205 
Washington  Rd.,  Kenosha,  02001740 

Due  to  procedural  error  this  nomination  is 
being  reprinted  for  comment: 

NEW  YORK 

Tioga  County 

Halsey  Valley  Grand  Army  of  Republic  (GAR) 
Meeting  Hall,  Hamilton  Valley  Rd., 
Spencer  vicinity.  02001646 

[FR  Doc.  03-587  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  4310-7(M> 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-484] 

In  the  Matter  of  Certain  Machine  Vision 
Systems,  Parts  and  Components 
Thereof  and  Products  Containing 
Same;  Notice  of  Investigation 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 


International  Trade  Commission  on 
December  12,  2002,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Cognex 
Corporation  of  Natick,  Massachusetts, 
Letters  supplementing  the  complaint 
were  fded  on  December  20,  2002, 
December  23,  2002,  and  December  31, 
2002.  The  complaint,  as  supplemented, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States  and 
the  sale  within  the  United  States  after 
importation  of  certain  machine  vision 
systems,  parts  and  components  thereof 
and  products  containing  same  by  reason 
of  infringement  of  claims  1  and  10  of 
U.S.  Patent  No.  6,301,396,  claim  1  of 
U.S.  Patent  No.  5,960,125,  claim  1  of 
U.S.  Patent  No.  5,978,521,  or  claim  1  of 
U.S.  Patent  No.  5,978,080.  The 
complaint  further  alleges  that  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  section 
337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  at  the  conclusion  of  the 
investigation,  issue  a  permanent 
exclusion  order  and  a  permanent  cease 
and  desist  order. 
ADDRESSES:  The  complaint  and 
supplements,  except  for  any 
confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  at  http:// 
www.usitc.gov. 

The  public  record  for  this 
investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

FOR  FURTHER  INFORMATION  CONTACT:  Juan 
Cockbum,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-205-2572. 

•    Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  rules 
of  practice  and  procedure,  19  CFR  210.1ft 
(2002). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U,S, 


International  Trade  Commission,  on 
January  7,  2003,  ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  machine  vision 
systems,  parts  or  components  thereof,  or 
products  containing  same  by  reason  of 
infringement  of  claims  1  or  10  of  U.S. 
Patent  No.  6,301,396,  claim  1  of  U.S. 
Patent  No.  5,960,125,  claim  1  of  U.S. 
Patent  No.  5,978,521,  or  claim  1  of  U,S, 
Patent  No.  5,978,080,  and  whether  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  section 
337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served:  (a)  The  complainant  is — Cognex 
Corporation,  One  Vision  Drive,  Natick, 
Massachusetts  01760. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Nikon  Corporation,  Fuji  Building,  2-3, 

Marunouchi  3-chome,  Chiyoda-ku, 

Tokyo  100-831,  Japan, 
Nikon  Precision,  Inc.,  1399  Shoreway 

Road,  Belmont,  CA  94002-4107. 
Aval  Data  Corporation,  25-10,  Asahi- 

Machi  1-chome,  Machida  City,  Tokyo 

194-0023,  Japan. 

(c)  Juan  Cockbum,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Suite  401,  Washington,  DC 
20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Delbert  R.  Terrill,  Jr.  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210,13  of  the 
Commission's  rules  of  practice  and 
procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
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complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  to 
authorize  the  administrative  law  judge 
and  the  Commission,  without  further 
notice  to  that  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determination  containing  such  findings, 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  that 
respondent. 

By  order  of  the  Commission. 

Issued;  January  8,  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
|FR  Doc.  03-638  Filed  1-10-03;  8:45  am) 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Caterpillar  Inc.:  Structural 
Health  Integrated  Electronic  Life 
Determination  ("Shield") 

Notice  is  hereby  given  that,  on 
November  19,  2002,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Caterpillar  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  natine  and 
objectives  of  a  joint  venture.  The    ' 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  luider  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Caterpillar  Inc.,  Mossville,  IL; 
Motorola,  Inc.,  Schaiunburg,  IL;  and 
Native  American  Technologies 
Company,  Golden,  CO.  The  nature  and 
objectives  of  the  venture  are  to  develop 
and  demonstrate  an  on-board, 
electronic,  real  time  structural  health 
monitoring  system  for  metals.  The 
activities  of  this  Joint  Ventm-e  project  " 
will  be  partially  funded  by  an  award 
from  the  Advanced  Technology 
Program,  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  03-627  Filed  1-10-03;  8:45  am] 
BttJJNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993 — FreedomCAR  Hydrogen 
Storage  and  Vehicle  Interface 
Technical  Team 

Notice  is  hereby  given  that,  on 
December  3,  2002,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
FreedomCAR  Hydrogen  Storage  and 
Vehicle  Interface  Technical  Team  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  ventm«.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circmnstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  General  Motors  Corporation,  Detroit, 
MI;  DaimlerChrysler  Corporation, 
Auburn  Hills,  MI;  and  Ford  Motor 
Company,  Dearborn,  MI.  The  nature  and 
objectives  of  the  venttue  are  to  conduct 
joint  research  necessary  to  develop  and 
demonstrate  commercially  viable 
technology  for  storage  of  hydrogen  on 
board  vehicles  and  the  various 
interfaces  between  the  hydrogen  storage 
unit  and  other  components  of  the 
vehicle.  The  research  will  support 
FreedomCAR,  a  joint  effort  of  the 
Federal  government  and  the  U.S.  auto 
industry  to  develop  affordable, 
hydrogen-powered  vehicles.  To 
accomplish  this  objective,  the  parties, 
working  in  conjunction  with 
government  entities,  universities  and 
suppliers,  will  conduct  workshops, 
experiments  and  other  acts  allowed  by 
the  National  Cooperative  Research  and 
Production  Act  that  would  advance 
those  goals. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-624  Filed  1-10-03;  8:45  ami 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

<     • 
Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — The  Hop  Breeding 
Company,  LLC 

Notice  is  hereby  given  that,  on 
December  3,  2002,  pursuant  to  section 
■6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  The 
Hop  Breeding  Company,  LLC  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nahire  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  involdng  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  John  I.  Haas,  Inc., 
Washington,  DC;  and  Yakima  Chief 
Ranches,  LLC,  Sunnyside,  WA.  The 
natvu-e  and  objectives  of  the  venture  are 
to  develop  pest-resistant  and  disease- 
resistant  hop  varieties  with  strong 
commercial  quedities. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  03-628  Filed  1-10-03;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  tlie  National 
Cooperative  Research  and  Production 
Act  of  1993— IMS  Global  Learning 
Consortium,  Inc. 

Notice  is  hereby  given  that,  on 
December  11,  2002,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  IMS 
Global  Learning  Consortium,  Inc.  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for^e  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Act  Consultants,  Ltd., 
Sheffield,  United  Kingdom  has  been 
added  as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
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Membership  in  this  group  research 
project  remains  open,  and  IMS  Global 
Learning  Consortium,  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  April  7,  2000,  IMS  Global 
Learning  Consortium,  Inc.  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  13.  2000  (65  FR 
55283). 

The  last  notification  was  filed  with 
the  Department  on  September  16,  2002. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  6,  2002  (67  FR  67648). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-625  Filed  1-10-03;  8:45  am] 
BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Saiutation  Consortium, 
Inc. 

Notice  is  hereby  given  that,  on 
December  10,  2002.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"), 
Salutation  Consortium,  Inc.  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Kong  Kok-King  (individual  member), 
Tokyo,  Japan  has  been  added  as  a  party 
to  this  venture.  Also,  Murata  Machinery, 
Ltd.,  Tokyo,  Japan;  Oki  Data  Corp., 
Gunma,  Japan;  and  Seiko  Espon  Corp., 
Nagan,  Japan  have  been  dropped  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Salutation 
Consortium,  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  March  30,  1995,  Salutation 
Consortium,  Inc.  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 


Register  pursuant  to  section  6(b)  of  the 
Act  on  June  27,  1995  (60  FR  33233). 

The  last  notification  was  filed  with 
the  Department  on  September  17,  2002. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  6,  2002  (67  FR  67650). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  03-626  Filed  1-10-03;  8:45  am] 
BILUNG  CODE  4410-11-M 


LEGAL  SERVICES  CORPORATION 

Notice  of  Availability  of  2003 
Competitive  Grant  Funds  for  Service 
Area  OH-19  in  Ohio 

agency:  Legal  Services  Corporation. 
ACTION:  Solicitation  of  Proposals  for  the 
Provision  of  Civil  Legal  Services  for 
Basic  Field-General  service  area  OH-19 
in  Ohio. 

summary:  The  Legal  Services 
Corporation  (LSC)  is  the  national 
organization  charged  with  administering 
federal  funds  provided  for  civil  legal 
services  to  the  poor.  Congress  has 
adopted  legislation  requiring  LSC  to 
utilize  a  system  of  competitive  bidding 
for  the  award  of  grants  and  contracts. 

LSC  hereby  announces  that  it  is 
reopening  the  2003  grants  competition 
for  service  area  OH-19  in  Ohio  and  is 
soliciting  grant  proposals  from 
interested  parties  who  are  qualified  to 
provide  effective,  efficient  and  high 
quality  civil  legal  services  to  the  eligible 
client  population.  The  exact  amount  of 
congressionally  appropriated  funds  and 
the  date  and  terms  of  their  availability 
for  calendar  year  2003  are  not  known, 
although  it  is  anticipated  that  the 
funding  amount  will  be  similar  to 
calendar  year  2002  funding. 
DATES:  Request  for  Proposals  (RFP)  are 
available  from  /ittp.7/wwH'.ain.ysc.gov.  A 
Notice  of  Intent  to  Compete  is  due  by 
5:00  p.m.  ET,  February  14,  2003.  Grant 
proposals  must  be  received  at  LSC  by 
5:00  p.m.  ET,  March  14,  2003. 
ADDRESSES:  Legal  Services 
Corporation — Competitive  Grants;  750 
First  Street  NE.,  10th  Floor,  Washington, 
DC  20002^250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mounia  Bensalah,  Grants  Coordinator, 
Office  of  Program  Performance,  (202) 
336-8914. 

SUPPLEMENTARY  INFORMATION:  LSC  is 
seeking  proposals  from  non-profit 
organizations  that  have  as  a  purpose  the 
furnishing  of  legal  assistance  to  eligible 
clients,  and  from  private  attorneys, 
groups  of  private  attorneys  or  law  firms, 
state  or  Iqcal  governments,  and  substate 


regional  planning  and  coordination 
agencies  which  are  composed  of 
substate  areas  and  whose  governing 
boards  are  controlled  by  locally  elected 
officials. 

The  RFP,  containing  the  grant 
application,  guidelines,  proposal 
content  requirements,  specific  selection 
criteria,  and  the  description  of  service 
area  OH-19  is  available  at  http:// 
www.ain.Isc.gov. 

Issue  Dated:  January  8,  2003. 
Michael  A.  Genz, 

Director,  Office  of  Program  Performance. 
[FR  Doc.  03-649  Filed  1-10-03;  8:45  am] 
BILUNG  CODE  7050-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NOTICE:  (03—001)] 

Notice  of  Information  Collection  Under 
OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  information  collection 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13.  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  within  30  calendar  days  from 
the  date  of  this  publication. 
ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC,  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

■Title:  Required  Central  Contractor 
Registration. 

OMB  Number:  2700-0097. 

Type  of  review:  Extension. 

Need  and  Uses:  The  information 
obtained  in  this  collection  will  be  used 
to  populate  the  vendor  database  in  the 
NASA  Integrated  Financial  Management 
(IFM)  System. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  Not-for- 
profit  institutions;  State.  Local,  or  Tribal 
Government. 

Number  of  Respondents:  10,200. 
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Annual  Responses:  1,200. 
Hours  Per  Request:  Approximately  15 
minutes/request. 
Annual  Burden  Hours:  3,130. 
Frequency  of  Report:  One  time. 

Patricia  Dunnington, 

Deputy  Chief  Information  Officer,  Office  of 

the  Administrator. 

[FR  Doc.  03-575  Filed  1-10-03;  8:45  am) 

BILLING  CODE  7510-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No<s).  (as  shown  in  Attachment  1); 
License  No<s).  (as  shown  in  Attachment  1); 
EA-02-261] 

In  the  Matter  of  all  Operating  Power 
Reactor  Licensees;  Order  Modifying 
Licenses  (Effective  Immediately) 

I 

The  licensees  identified  in 
Attachment  1  to  this  Order  hold  licenses 
issued  by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission) , 
authorizing  operation  of  nuclear  power 
plants  in  accordance  with  the  Atomic 
Energy  Act  of  1954  and  title  10  of  the 
Code  of  Federal  Regulations  (10  CFR), 
part  50.  Commission  regulations  at  10 
CFR  50.54(p){l)  require  these  licensees 
to  maintain  safeguards  contingency  plan 
procedures  in  accordance  with  10  CFR 
part  73,  Appendix  C.  Specific 
safeguards  requirements  are  contained 
in  10  CFR  73.55,  73.56,  and  73.57. 

n  || 

On  September  11,  2001,  terrorists 
simultaneously  attacked  targets  in  New 
York,  NY,  and  Washington,  DC, 
utilizing  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequenUy 
obtained,  the  Commission  issued  a 
number  of  Safeguards  and  Threat 
Advisories  to  its  licensees  in  order  to 
strengthen  licensees'  capabilities  and 
readiness  to  respond  to  a  potential 
attack  on  a  nuclear  facility.  On  February 
25,  2002,  the  Commission  issued  Orders 
to  the  licensees  of  operating  power 
reactors  to  put  the  actions  taken  in 
response  to  the  Advisories  in  the 
established  regulatory  fi-amework  and  to 
implement  additional  security 
enhancements  which  emerged  from 
NRC's  ongoing  comprehensive  security 
review. 

As  a  result  of  its  consideration  of 
licensees'  access  authorization  programs 
as  part  of  the  comprehensive  security 
review,  the  Commission  has  determined 
that  certain  compensatory  measures  are 
required  to  be  implemented  by  licensees 
as  prudent  measures  to  improve  access 


authorization  at  operating  power 
reactors.  Therefore,  the  Commission  is 
imposing  requirements,  as  set  forth  in 
Attachment  2  of  this  Order,'  on  all 
licensees  of  these  facilities.  These 
requirements,  which  supplement 
existing  regulatory  requirements,  will 
provide  the  Commission  with 
reasonable  assurance  that  the  public 
health  and  safety  and  common  defense 
and  security  will  continue  to  be 
adequately  protected  in  the  current 
threat  environment.  These  requirements 
will  remain  in  effect  until  the 
Commission  determines  otherwise. 

The  Commission  recognizes  that 
licensees  may  have  already  initiated 
many  of  the  measures  set  forth  in 
Attachment  2  to  this  Order  in  response 
to  previously  issued  advisories  or  on 
their  own.  It  is  also  recognized  that 
some  measures  may  not  be  possible  or 
necessary  at  some  sites,  or  may  need  to 
be  tailored  to  accommodate  the  specific 
circumstances  existing  at  the  licensee's 
facility  to  achieve  the  intended 
objectives  and  avoid  any  unforeseen 
effect  on  safe  operation. 

In  order  to  provide  assurance  that 
licensees  are  implementing  prudent 
measures  to  achieve  a  consistent  level  of 
protection,  all  licenses  identified  in 
Attachment  1  to  this  Order  shall  be 
modified  to  include  the  requirements 
identified  in  Attachment  2  to  this  Order. 
In  addition,  pvusuant  to  10  CFR  2.202, 
the  Commission  finds  that  in  the 
circumstances  described  above,  the 
public  health,  safety  and  interest  require 
that  this  Order  be  immediately  effective. 

m 

Accordingly,  pursuant  to  sections 
103, 104, 161b,  161i,  161o,  182,  and  186 
of  the  Atomic  Energy  Act  of  1954,  as 
'amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
parts  50  and  73,  it  is  hereby  ordered, 
effective  immediately,  that  all  licenses 
identified  in  Attachment  1  to  this  Order 
are  modified  as  follows: 

A.  AU  Licensees  shall, 
notwithstanding  the  provisions  of  any 
Commission  regulation  or  license  to  the 
contrary,  comply  with  the  requirements 
described  in  Attachment  2  to  this  Order 
except  to  the  extent  that  a  more 
stringent  requirement  is  set  forth  in  the 
Licensee's  security  plan.  The  Licensees 
shall  immediately  begin  implementation 
of  the  requirements  in  Attachment  2  to 
the  Oder  and  shall  complete 
implementation  no  later  than  July  7, 
2003,  with  the  exception  of 
compensatory  measure  B.1.1,  which 
shall  be  implemented  no  later  than 


'  Attachment  2  contains  SAFEGUARDS 
information  and  will  not  be  released  to  the  public. 


April  7,  2003,  and  C.1.6  and  C.1.8, 
which  shall  be  completed  no  later  than 
January  7,  2004. 

B.l.  All  Licensees  shall,  within  20 
days  of  the  date  of  this  Order,  notify  the 
Commission  (1)  if  they  are  unable  to 
comply  with  any  of  the  requirements 
described  in  Attachment  2,  (2)  if 
compliance  with  any  of  the 
requirements  is  unnecessary  in  their 
specific  circumstances,  or  (3)  if 
implementation  of  any  of  the 
requirements  would  cause  the  Licensee 
to  be  in  violation  of  the  provisions  of 
any  Commission  regulation  or  the 
facility  license.  The  notification  shall 
also  provide  justification  for  seeking 
relief  from  or  variation  of  any  specific 
requirement. 

2.  Any  Licensee  that  considers  that 
implementation  of  any  of  the 
requirements  described  in  Attachment  2 
to  this  Order  would  adversely  impact 
safe  operation  of  the  facility  must  notify 
the  Commission,  within  20  days  of  the 
date  of  this  Order,  of  the  adverse  safety 
impact,  the  basis  for  its  determination 
that  the  requirement  has  an  adverse 
safety  impadt,  and  either  a  proposal  for 
achieving  the  same  objectives  specified 
in  the  Attachment  2  requirement  in 
question,  or  a  schedule  for  modifying 
the  facility  to  address  the  adverse  safety 
condition.  If  neither  approach  is 
appropriate,  the  Licensee  must 
supplement  its  response  to  Condition 
B.l  of  this  Order  to  identify  the 
condition  as  a  requirement  with  which 
it  caimot  comply,  with  attendant 
justifications  as  required  in  Condition 
B.l. 

C.l.  All  Licensees  shall,  within  20 
days  of  the  date  of  this  Order,  submit  to 
the  Commission  a  schedule  for 
achieving  compliance  with  each 
requirement  described  in  Attachment  2. 

2.  All  Licensees  shall  report  to  the 
Commission  when  they  have  achieved 
full  compliance  with  the  requirements 
described  in  Attachment  2. 

D.  Notwithstanding  the  provisions  of 
10  CFR  50.54(p),  all  measures 
implemented  or  actions  taken  in 
response  to  this  Order  shall  be 
maintained  until  the  Commission 
determines  otherwise. 

Licensee  responses  to  Conditions  B.l, 
B.2,  C.l,  and  C.2,  above  shall  be 
submitted  in  accordance  with  10  CFR 
50.4.  In  addition,  Licensee  submittals 
that  contain  Safeguards  Information 
shall  be  properly  marked  and  handled 
in  accordance  with  10  CFR  73.21. 

The  Director,  Office  of  Nuclear 
Reactor  Regulation  may.  in  writing, 
relax  or  rescind  any  of  the  above 
conditions  upon  demonstration  by  the 
Licensee  of  good  cause. 
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IV 

In  accordance  with  10  CFR  2.202.  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  a  response  to  this  Order,  and 
may  request  a  hearing  on  this  Order,   . 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director,  Office 
of  Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  include  a 
statement  of  good  cause  for  the 
extension.  The  response  may  consent  to 
this  Order.  Unless  the  response  consents 
to  this  Order,  the  response  shall,  in 
writing  and  under  oath  or  affirmation, 
specifically  set  forth  the  matters  of  fact 
and  law  on  which  the  Licensee  or  other 
person  adversely  affected  relies  and  the 
reasons  as  to  why  the  Order  should  not 
have  been  issued.  Any  response  or 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  Office  of  the  Secretary 
of  the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  ATTN: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  to  the  Assistant 
General  Counsel  for  Materials  Litigation 
and  Enforcement  at  the  same  address;  to 
the  Regional  Administrator  for  NRC 
Region  I,  II,  III,  or  IV,  as  appropriate  for 
the  specific  facility;  and  to  the  Licensee 
if  the  answer  or  hearing  request  is  by  a 
person  other  than  the  Licensee.  Because 
of  possible  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  decontrolled 
answers  (no  Safeguards  Information) 
and  requests  for  hearing  be  transmitted 
to  the  Secretary  of  the  Commission 
either  by  means  of  facsimile ' 
transmission  to  301-415-1101  or  by  e- 
raail  to  hearingdocket@nrc.gov  and  also 
to  the  Office  of  the  General  Counsel 
either  by  means  of  facsimile 
transmission  to  301—415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  If  a 
person  other  than  the  Licensee  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his/her  interest  is  adversely  affected  by 
this  Order  and  shall  address  the  criteria 
set  forth  in  10  CFR  2.714(d).2 


2  The  most  recent  version  of  title  10  of  the  Code 
of  Federal  Regulations,  published  January  1,  2002. 
inadverte^Kly  omitted  the  last  sentence  of  10  CFR 
2.714  (d)  and  paragraphs  (d)(1)  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 


If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  siistained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
Licensee  may,  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  that  the  presiding 
officer  set  aside  the  immediate 
effectiveness  of  the  Order  on  the 
grounds  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
section  UI  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  Order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  section  III  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  Order. 

Dated  this  7th  day  of  January,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Collins, 
Director.  Office  of  Nuclear  Reactor 
Regulation. 

Attachment  1 

Gregory  Baker,  Braidwood  Station,  Units  1  & 

2,  Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-456  &  STN  50-^57. 
License  Nos.  NPF-72  &  NPF-77,  35100  S. 
Rt.  53,  Suite  84,  Braceville,  IL  60407 

Mr.  Jay  K.  Thayer,  Site  Vice  President, 
Vermont  Yankee  Nuclear  Power  Station, 
Entergy  Nuclear  Vermont  Yankee,  LLC, 
Docket  No.  50-271,  License  No.  DPR-28, 
185  Old  Ferry  Road,  Brattleboro,  VT 
05302-0500 

Mark  Bezilia,  Vice  President,  Beaver  Valley 
Power  Station.  Units  1  &  2,  FirstEnergy 
Nuclear  Power  Operating  Company,  Docket 
Nos.  50-334  &  50-412,  License  Nos.  DPR- 
66  &  NPF-73,  P.O.  Box  4,  Route  168, 
Shippingport,  PA  15077-0004 

Ashok  S.  Bhatnagar,  Site  Vice  President, 
Browns  Ferry  Nuclear  Plant,  Units  1,  2,  & 

3,  Docket  Nos.  50-259,  50-260,  &  50-296, 
License  Nos.  DPR-33,  DPR-52  &  DPR-68. 
Tennessee  Valley  Authority,  Intersection 
Limestone  Country  Roads  20  and  25, 
Athens,  AL  3561l" 

Denny  Braund,  Shearon  Harris  Nuclear 
Power  Plant,  Unit  1,  Carolina  Power  & 
Light  Company,  Docket  No.  50-400, 


complete,  corrected  text  of  10  CFR  2.714  (d),  please 
see  67  FR  20884,  April  29.  2002. 


License  No.  NPF-63,  5413  Shearon  Harris 
Road,  New  Hill,  NC  27562 
Allen  Brittain,  Security  Superintendent, 
Brunswick  Steam  Electric  Plant,  Units  1  & 
2,  Carolina  Power  &  Light  Company, 
Docket  Nos.  50-325  &  50-324,  License 
Nos.  DPR-71  &  DPR-62,  Highway  27,  2.5 
Miles  North,  Southport,  NC  28461 

Greg  D.  Brown,  Grand  Gulf  Nuclear  Station, 
Unit  1,  Entergy  Operations,  Inc.,  Docket 
No.  50-416.  License  No.  NPF-29,  Bald  Hill 
Road — Waterloo  Road,  Port  Gibson,  MS 
39150 

Michael  Bruecks,  Three  Mile  Island  Nuclear 
Station,  Unit  1,  Amergen  Energy  Company, 
LLC,  Docket  No.  50-289,  License  No.  DPR- 
50,  Route  441  South.  Middletown,  PA 
17057 

Stephen  A.  Byrne,  Senior  Vice  President- 
Nuclear  Operations,  Virgil  C.  Summer 
Nuclear  Station,  Unit  1,  South  Carolina 
Electric  &  Gas  Company,  Docket  No.  50- 
395,  License  No.  NPF-12,  Hwy  215  N  at 
Bradham  Blvd.,  Jenkinsville,  SC  29065 

Mr.  John  T.  Conway,  Site  Vice  President, 
Nine  Mile  Point  Nuclear  Station,  Units  1  & 
2,  Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  Nos.  50-220  &  50-410,  License 
Nos.  DPR-63  &  NPF-69,  348  Lake  Road, 
Oswego,  NY  13l26 

David  Combs,  Byron  Station,  Units  1  &  2, 
Exelon  Generation  Company.  LLC,  Docket 
Nos.  STN  50-454  &  STN  50^55,  License 
Nos.  NPF-37  &  NPF-66,  4450  N.  German 
Church  Road,  Byron,  IL  61010 

Douglas  Cooper,  Site  Vice  President, 
Palisades  Plant,  Nuclear  Management 
Company,  LLC,  Docket  No.  50-255, 
License  No.  DPR-20,  27780  Blue  Star, 
Memorial  Highway,  Covert,  Ml  49043 

William  T.  Cottle,  President  &  Chief 
Executive  Officer,  South  Texas  Project 
Electric  Generating  Company,  Units  1  &  2, 
STP  Nuclear  Operating  Company,  Docket 
Nos.  50-498  &  50-499,  License  Nos.  NPF- 
76  &  NPF-80,  8  Miles  West  of  Wadsworth, 
on  FM  521,  Wadsworth,  TX  77483 

Michael  H.  Crowthers,  Supervising  Engineer, 
Susquehanna  Steam  Electric  Station,  Units 
1  &  2,  PPL  Susquehanna,  LLC,  Docket  Nos. 
50-387  &  50-388,  License  Nos.  NPF-14  & 
NPF-22,  2  North  Ninth  Street,  GEN A61 , 
Allentown,  PA  18101 

J.  Mark  Dunbar,  Security  Manager,  Callaway 
Plant,  Unit  1,  Ameren  Union  Electric 
Company,  Docket  No.  STN  50-483.  License 
No.  NPF-30,  Highway  CC,  (5  Miles  North 
of  Highway  94).  Portland.  MO  65067 

David  Erbe,  Security  Manager,  Wolf  Creek 
Generating  Station,  Unit  1,  Wolf  Creek 
Nuclear  Operating  Corporation,  Docket  No. 
STN  50-482,  License  No.  NPF-^2,  1550 
Oten  Lane,  NE,  Burlington,  KS  66839 

William  A.  Evans,  William  B.  McGuire 
Nuclear  Station,  Units  1  &  2,  Duke  Energy 
Corporation,  Docket  Nos.  50-369  &  50-370, 
License  Nos.  NPF-9  &  NPF-17,  Mail— 
MGO 1  SC  1 2  700  Hagers  Ferry  Road , 
Huntersville,  NC  28078 

Rick  Ewart,  Security  Manager,  Oyster  Creek 
Nuclear  Generating  Station,  AmerGen 
Energy  Company,  LLC,  Docket  No.  50-219, 
License  No.  DPR-16,  Route  9,  Forked 
River,  NJ  08731 

Mark  Fencl,  Security  Manager,  Point  Beach 
Nuclear  Plant,  Units  1  &  2,  Nuclear 
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Management  Company,  LLC,  Docket  Nos. 
50-266  &  50-301.  License  Nos.  DPR-24  & 
DPR-27,  610  Nuclear  Road,  Two  Rivers, 
WI 54241 
Mark  Findlay,  Director,  Kewaunee  Nuclear 
Power  Plant,  Nuclear  Management 
Corporation,  Docket  No.  50-305,  License 
No.  DPR-43,  700  First  Street,  Hudson,  WI 
54016 
Marty  Folding,  Security  Superintendent, 
Crystal  River,  Unit  3  Nuclear  Generating 
Hant,  Florida  Power  Corporation,  Docket 
No.  50-302,  License  No.  DPR-72,  Crystal 
River  Energy  Complex  15760  West  Power 
Lane  Street  (NAID),  Crystal  River,  FL 
34428-6708 

W.  Gary  Gates,  Vice  President  for  Nuclear 
Ops,  Fort  Calhoun  Station,  Unit  1,  Omaha 
Public  Power  District,  Docket  No.  50-285, 
License  No.  DPR-^0,  444  S.  16th  Street 

.  Mall,  Omaha,  NE  68102 

Valheria  Gengler,  Dresden  Nuclear  Power 
Station,  Units  2  &  3,  Exelon  Generation 
Company,  Docket  Nos.  50-237  &  50-249, 
License  Nos.  DPR-19  &  DPR-25,  6500 
North  Dresden  Road,  Morris,  IL  60450- 
9765 

Nell  Harris,  Comanche  Peak  Steam  Electric 
Station,  Units  1  &  2,  TXU  Generation 
Company  LP,  Docket  Nos.  50-445  &  50- 
446,  License  Nos.  NPF-87  &  NPF-89,  FM 
56,  5  Miles  North  of  Glen  Rose,  Glen  Rose, 
TX  76043 

J.  Haley,  Security  Manager,  James  A 
FitzPatrick  Nuclear  Power  Plant,  Entergy 
Nuclear  Operations,  Inc.,  Docket  No.  50- 
333,  License  No.  DPR-59,  268  Lake  Road, 
Lycoming,  NY  13093 

Jerry  Sims,  Project  Coordinator  Nuclear 
Security  (B031),  Southern  Nudlear 
Operating  Company,  Inc.,  Joseph  M.  Farley 
Nuclear  Plant,  Units  1  &  2,  Docket  Nos.  50- 
348  &  50-364,  License  Nos.  NPF-2  &  NPF- 
8.  Vogtle  Electric  Generating  Plant,  Units  1 
&  2,  Docket  Nos.  50-424  &  50-425,  License 
Nos.  NPF-68  &  NPF-81,  42  Inverness 
Center  Parkway,  Birmingham,  AL  35242 

Michael  R.  Higgins,  Superintendent  of  Plant 
Security,  Arkansas  Nuclear  One,  Units  1  & 
2,  Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  &  50-368,  License  Nos.  DPR-51  & 
NPF-6,  1448  S.R.  333,  Russellville,  AR 
72802 

Andre  James,  Security  Manager,  River  Bend 
Station,  Entergy  Operations,  Inc.,  Docket 
No.  50-458,  License  No.  NPF-47,  639 
Loyola  Avenue,  New  Orleans,  LA  70113 

William  S.  Johns,  Site  Security  Supervisor, 
Turkey  Point  Nuclear  Generating  Station, 
Units  3  &  4,  Florida  Power  &  Light 
Company,  Docket  Nos.  50-250  &  50-251, 
License  Nos.  DPR-31  &  DPR-41,  9760  SW 
344th  Street,  Florida  City,  FL  33035 

Michael  Kansler,  Chief  Nuclear  Officer, 
Indian  Point  Nuclear  Generating  Station, 
Units  2  &  3,  Entergy  Nuclear  Operations, 
Inc.,  Docket  Nos.  50-247  &  50-286,  License 
Nos.  DPR-26  &  DPR-64.  295  Broadway, 
Suite  1,  Buchanan,  NY  10511-0249 

Michael  Bellamy,  Senior  Vice  President, 
Pilgrim  Nuclear  Power  Station,  Unit  1, 
Entergy  Nuclear  Generation  Company, 
Docket  No.  50-293,  License  No.  DPR-35, 
RFD  #1  Rocky  Hill  Road,  Plymouth.  MA 
02360 

P.E.  Katz,  Vice  President,  Calvert  Cliffs 
Nuclear  Power  Plant,  Units  1  &  2,  Calvert 


Cliffs  Nuclear  Power  Plant,  Inc.,  Docket 
Nos.  50-317  &  50-318,  License  Nos.  DPR- 
53  &  DPR-69,  1650  Lusby  Parkway,  Lusby, 
MD  20657^702 

Ben  Kindred,  Security  Manager,  Duane 
Arnold  Energy  Center,  Nuclear 
Management  Company,  LLC, Docket  No. 
50-331,  License  No.  DPR-49,  3277  DAEC 
Road,  Polo,  Iowa  52324 

Terry  King,  Security  Manager,  Oconee 
Nuclear  Station,  Units  1,  2,  &  3,  Duke 
Energy  Corporation,  Docket  Nos.  50-269, 
50-270  &  50-287,  License  Nos.  DPR-38, 
DPR-47  &  DPR-55,  7800  Rochester 
Highway,  Seneca,  SC  29672 

Joe  Korte,  Nuclear  Security  Manager,  Fermi, 
Unit  2,  Detroit  Edison  Company,  Docket 
No.  50-341,  License  No.  NPF-43,  6400  N. 
Dixie  Highway,  Newport,  MI  48166 

Brian  B.  Linde,  Security  Manager,  Monticello 
Nuclear  Generating  Plant,  Nuclear 
Management  Company,  Docket  No.  263, 
License  No.  DPR-22,  2807  W.  Highway  75. 
Monticello,  MN  55362 

Cortis  Luffman,  Surry  Power  Station.  Unit  1 
&  2,  Virginia  Electric  &  Power  Company, 
Docket  Nos.  50-280  &  50-281,,  License 
Nos.  DPR-32  &  DPR-37,  5570  Hog  Island 
Road,  Surry,  VA  23883-0315 

Tim  Maddy,  Manager,  Station  Nuclear 
Security,  North  Anna  Power  Station,  Units 
1  &  2,  Virginia  Electric  &  Power  Company, 
Docket  Nos.  50-338  &  50-339,  License 
Nos.  NPF-4  &  NPF-7,  1022  Haley  Drive, 
Mineral,  Virginia  23117 

Thomas  Mahon,  Security  Manager,  Perry 
Nuclear  Power,  Unit  1,  FirstEnergy  Nuclear 
Operating  Company  IFENOC),  Docket  No. 
50-440,  License  No.  NPF-58, 10  North 
Center  Street,  Perry,  OH  44081 

Robert  C.  Mecredy,  Vice  President,  Nuclear 
Operations,  R.E.  Ginna  Nuclear  power 
Plant,  Rochester  Gas  &  Electric 
Corporation,  Docket  No.  50-244,  License 
No.  DPR-18,  89  East  Avenue,  Rochester, 
NY  14649 

J.V.  Parrish,  Chief  Executive  Officer, 
Columbia  Generating  Station,  Energy 
Northwest,  Docket  No.  50-397,  License  No. 
NPF-21,  Snake  River  Warehouse,  North 
Power  Plant  Loop,  Richland,  WA  99352 

G.R.  Peterson,  Vice  President  Catawba  Site. 
Catawba  Nuclear  Station,  Units  1  &  2,  Duke 
Energy  Corporation,  Docket  Nos.  50-413  & 
50-^14,  License  Nos.  NPF-35  &  NPF-52, 
4800  Concord  Road,  York,  SC  29745 

James  M.  Preschel,  Regulatory  Programs 
Manager,  Seabrook  Station,  Unit  1,  North 
Atlantic  Energy  Service  Corporation, 
Docket  No.  50-443,  License  No.  NPF-86, 
FPL  Energy  Seabrook,  LLC,  Seabrook,  NH 
03874 

J.  Alan  Price,  Site  Vice  President,  c/o  Mr. 
David  A.  Smith,  Millstone  Power  Station, 
Units  2  &  3,  Dominion  Nuclear 
Connecticut,  Inc.,  Docket  Nos.  50-336  & 
50-423,  License  Nos.  DPR-65  &  NPF-49, 
Rope  Ferry  Road,  Waterford,  CN  06385 

Michael  W.  Priebe,  Dept.  Leader-Security 
Operations,  Palo  Verde  Nuclear 
Generating,  Units  1,  2  &  3,  Arizona  Public 
Service  Company,  Docket  Nos.  STN  50- 
528,  50-529,  &  STN  50-530,  License  Nos. 
NPF-41,  NPF-51  &  NPF-74,  5801  S. 
■  Wintersburg  Road,  Tonapah,  Arizona 
85354-7529 


Harold  B.  Ray.  Executive  Vice  President,  San 
Onofi-e  Nuclear  Station,  Units  2  &  3, 
Southern  California  Edison  Company,  500 
Pacific  Coast  Highway.  Docket  Nos.  50-361 
&  50-362,  License  Nos.  NPF-10  &  NPF-15. 
Building  D3D,  San  Clemente,  CA  92672 
Gregory  M.  Rueger,  Senior  Vice  President, 
Diablo  Canyon  Nuclear  Power  Plant,  Units 
1  &  2,  Pacific  Gas  &  Electric  Company, 
Docket  Nos.  50-275  &  50-323,  License 
Nos.  DPR-80  &  DPR-82.  Mail-B32.  77 
Beale  Street.  San  Francisco,  CA  94105 

Bonnie  A.  Schnetzler,  Security  Manager, 
Watts  Bar  Nuclear  Plant.  Unit  1,  Tennessee 
Valley  Authority,  Docket  No.  50-390. 
License  No.  NPF-90.  Highway  68  Near     - 
Spring  City,  Spring  City.  TN  37381 

Gary  Sheel,  Security  Manager,  Davis-Besse 
Nuclear  Power  Station,  Unit  1,  FirstEnergy 
Nuclear  Operating  Company  (FENOC), 
Docket  No.  50-346.  License  No.  NPF-3. 
5501  N.  State,  Route -2,  Oak  Harbor,  OH 
43449 

Jerry  Sims,  Project  Coordinator  Nuclear 
Security  (B031],  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  &  2,  Southern  Nuclear 
Operating  Company.  Inc.,  Docket  Nos.  50-' 
321  &  50-366,  License  Nos.  DPR-57  & 
NPF-5,  42  Inverness  Center  Park, 
Birmingham,  AL  35242 

Tim  Tulon,  Site  Vice  President,  Quad  Cities 
Nuclear  Power  Station.  Units  1  &  2,  Exelon 
Generation  Company.  Docket  Nos.  50-254 
&  50-265,  License  Nos.  DPR-29  &  DPR-30. 
22710— 206th  Ave.,  North,  Cordova.  IL 
61242 

J.  Michael  Pacilio,  Site  Vice  President, 
Clinton -Power  Station,  Unit  1,  AmerGen 
Energy  Company,  LLC,  Docket  No.  50-461, 
License  No.  NPF-62.  Route  54  east.  6 
miles,  Clinton,  IL  61727 

Kenneth  Stevens,  Security  Manager, 
Sequoyah  Nuclear  Plant,  Units  1  &  2 
(OPS5N),  Tennessee  Valley  Authority 
(TVA),  Docket  Nos.  50-327  &  50-328', 
License  Nos.  DPR-77  &  DPR-79,  Sequoyah 
Road,  Soddy  Daisy.  TN  37384 

Ted  Straub,  Manager  of  Nuclear  Security  & 
Fire.  Security  Center,  Salem  Nuclear 
Generating  Station,  Units  1  &  2,  Docket 
Nos.  50-272  &  50-31 1 .  DPR-70  &  DPR-75. 
Hope  Creek  Generating  Station.  Docket  No. 
50-354,  License  No.  NPF-57.  PSEG 
Nuclear  LLC,  End  of  Buttonwood  Road, 
Hancocks  Bridge.  NJ  08038 

Peter  R.  Supplee,  Limerick  Generating 
Station,  Units  1  &  2,  Exelon  Generation 
Company,  LLC,  Docket  No.  50-352  &  50- 
353,  License  Nos.  NPF-39  &  NPF-85, 
Evergreen  &  Sanatoga  Road,  TSC  1-2, 
Sanatoga,  PA  19464 

Joseph  E.  Venable,  Vice  President, 
Operations,  Waterford  Steam  Electric 
Generating  Station,  Unit  3,  Entergy 
Operations,  Inc.,  Docket  No.  50-382. 
License  No.  NPF-38, 17265  River  Road. 
Killona,  LA  70066-0751 

Wayne  Trump,  Manager — Site  Security, 
Peach  Bottom  Atomic  Power  Station.  Units 
2  &  3,  Exelon  Generation  Company.  LLC, 
Docket  Nos.  50-277  &  50-278,  License 
Nos.  DPR-44  &  DPR-56.  1848  Lay  Road. 
Delta,  PA  17314 

Gary  L.  Varnes,  Site  Security  Manager.  St. 
Lucie  Nuclear  Plant.  Units  1  &  2,  Florida 
Power  &  Light  Company.  Docket  Nos.  50- 
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335  &  50-389.  License  Nos.  DPR-67  & 
NPF-16,  6351  South  Ocean  Drive.  Jensen 
Beach.  FL  34957 

John  Waddell,  Nuclear  Security  Manager. 
Prairie  Island  &  Nuclear  Company.  Nuclear 
Management  Generating  Plant,  Units  1  &  2 
Docket  Nos.  50-282  &  50-306,  License 
Nos.  DPR-42  &  DPR-60,  1717  VVakonade 
Drive  East.  Welch.  MN  55089 

Cindy  Wilson,  LaSalle  County  Station.  Units 

I  &  2.  Exelon  Generation  Company.  Docket 
Nos.  50-373  &  50-374.  License  Nos.  NPF- 

II  &  NPF-18.  2601  North  21st  Road, 
Marseilles.  IL  61341-9757 

Mr.  Clay  C.  Warren,  Vice  President  of 
Nuclear.  Cooper  Nuclear  Station,  Nebraska 
Public  Power  District.  Docket  No.  50-298, 
License  Nos.  DPR^6,  2  Miles  South  of 
Brownsville,  Brownsville,  NE  68321 

Scott  Young,  Security  Superintendent,  H.B. 
Robinson  Steam  Electric  Plant.  Unit  2. 
Carolina  Power  &  Light  Company.  Docket 
No.  50-261.  License  No.  DPR-23.  3581 
West  Entrance  Road,  flartsville,  SC  29550 

A.  Christopher  Bakken.  Senior  Vice  President 
and  Chief  Nuclear  Officer.  Donald  C.  Cook 
Nuclear  Plant,  Units  1  &  2.  Docket  Nos.  50- 
315  &  50-316.  License  Nos.  DPR-58  & 
DPR-74.  Indiana  Michigan  Power  Group, 
SOfrCircle  Drive,  Buchanan,  MI  49107 

[FR  Doc.  03-572  Filed  1-10-03;  8:45  am) 

BILLING  CODE  759(M)1-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
Information  Collection:  Rl  25-15 

agency:  Office  of  Personnel 
Management. . 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Pubhc  Law  104-13,  May  22, 1995  and 
5  CFR  1320),  this  notice  announces  that 
the  Office  of  Personnel  Management 
(0PM)  intends  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  review  of  a  revised 
information  collection.  RI  25-15,  Notice 
of  Change  in  Student's  Status,  is  used  to 
collect  sufficient  information  from  adult 
children  of  deceased  Federal  employees 
or  annuitants  to  assure  that  the  child 
continues  to  be  eligible  for  payments 
fi-om  OPM. 

Comments  are  particularly  invited  on: 
— Whether  this  collection  of  information 
is  necessary  for  the  proper 
performance  of  functions  of  the  Office 
of  Personnel  Management,  and 
whether  it  will  have  practical  utility; 
— Whether  our  estimate  of  the  public 
burden  of  this  collection  is  accurate, 
and  based  .on  valid  assumptions  and 
methodology;  and 
— Ways  in  which  we  can  minimize  the 
burden  of  the  collection  of 


information  on  those  who  are  to 
respond,  through  use  of  the 
appropriate  technological  collection 
techniques  or  other  forms  of 
information  technology. 

Approximately  2,500  certifications  are 
processed  annually.  Each  form  takes 
approximately  30  minutes  to  complete. 
The  annual  estimated  burden  is  1,250 
hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  E-mail  to 
mbtoomey@opm.gov.  Please  include 
your  mailing  address  with  your  request. 

DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 

ADDRESSES:  Send  or  deliver  comments 
to— Ronald  W.  Melton,  Chief, 
Operations  Support  Division, 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW.,  Room  3349,  Washington, 
DC  20415-3540. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 

Cyrus  S.  Benson,  Team  Leader,  Desktop 
Publishing  and  Printing  Team,  Budget 
and  Administrative  Services  Division, 
(202) 606-0623. 

Office  of  Personnel  Management. 

Kay  Coles  )anies. 

Director. 

[FR  Doc.  03-399  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  632S-50-P 


POSTAL  RATE  COMMISSION 
Sunshine  Act  Meeting 

AGENCY:  Postal  Rate  Commission. 

TIME  AND  DATE:  3  p.m..  Tuesday.  January 
14. 2003. 

PLACE:  Commission  conference  room, 
1333  H  Street  NW.,  Suite  300, 
Washington,  DC  20268-0001. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Persoimel 
issues. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Steven  W.  Williams,  Secretary,  202- 
789-6842. 

Dated:  January  9,  2003. 
Steven  W.  Williams, 
Secretary 
[FR  Doc.  03-779  Filed  1-9-03;  3:35  pm| 

BILUNG  CODE  7710-FW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services. 
Washington,  DC  20549. 

Extension: 

Regulation  FD;  SEC  File  No.  270-^75;  OMB 
Control  No.  3235-0536. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  Budget  for  extension  and 
approval. 

Regulation  FD — Other  Disclosure 
Materials  requires  public  disclosure  of 
material  information  from  issuers  of 
publicly  traded  securities  so  that 
investors  have  current  information  upon 
which  to  base  investment  decisions.  The 
purpose  of  the  regulation  is  to  require 
that:  (1)  When  an  issuer  intentionally 
discloses  material  information  it  do  so 
through  public  disclosure,  not  selective 
disclosure;  and  (2)  whenever  an  issuer 
learns  that  it  has  made  a  non-intentional 
material  selective  disclosure,  the  issuer 
make  prompt  public  disclosure  of  that 
information.  Regulation  FD  was  adopted 
due  to  a  concern  that  the  practice  of 
selective  disclosure  leads  to  a  loss  of 
investor  confidence  in  the  integrity  of 
our  capital  markets.  It  is  estimated  that 
approximately  13,000  issuers  file 
correspondence  under  Regulation  FD. 
The  filer  prepares  25%  Mthe  290,000 
annual  burden  hours  for  a  total  of 
72,500  burden  hours. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Keimeth  A.  Fogash,  Acting  Associate 


Federal  Register / Vol.  68,  No.  8 /Monday,  January  13,  2003 /Notices 


1647. 


Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington.  DC  20549. 

Dated:  December  30,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-602  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Rate  for  Attorney  Fee  Assessment 
Beginning  in  2003 

agency:  Social  Security  Administration 

(SSA).     • 

action:  Notice. 

SUMMARY:  The  Social  Security 
Administration  is  announcing  that  the 
attorney  fee  assessment  rate  under 
section  206(d)  of  the  Act,  42  U.S.C. 
406(d),  is  6.3  percent  for  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
B.  Watson,  Social  Security 
Administration,  Office  of  the  General 
Coimsel,  Phone:  (410)  965-3137,  email 
fohn.  Watson@ssa.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
406  of  Pub.  L.  106-170,  the  Ticket  to 
Work  and  Work  Incentives 
Improvement  Act  of  1999,  established 
an  assessment  for  the  services  required 
to  determine  and  certify  payments  to 
attorneys  from  the  benefits  due 
claimants  under  Title  II  of  the  Act.  This 
provision  is  codified  in  section  206  of 
the  Act  (42  U.S.C.  406).  The  legislation 
set  the  assessment  for  calendar  year 
2000  at  6.3  percent  of  the  amount  that 
would  be  required  to  be  certified  for 
direct  payment  to  the  attorney  under 
section  206(a)(4)  or  206(b)(1)  before  the 
application  of  the  assessment.  For 
subsequent  years,  the  legislation 
requires  the  Commissioner  of  Social 
Security  to  determine  the  percentage 
rate  necessary  to  achieve  full  recovery  of 
the  costs  of  determining  and  certifying 
fees  to  attorneys,  but  not  in  excess  of  6.3 
percent.  The  Commissioner  of  Social 
Security  has  determined,  based  on  the 
best  available  data,  that  the  current  rate 
„  of  6.3  percent  will  continue  for  2003. 
We  will  continue  to  review  our  costs  on 
a  yearly  basis. 

Dated:  lanuary  3,  2003. 
Dale  W.  Sopper, 

Acting  Deputy  Commissioner  for  Finance 
Assessment  and  Management. 
[FI^  Dcjc.  03-538  Filed  1-10-03;  8:45  am] 
BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review  Arnold  Palmer 
Regional  Airport,  L^trobe, 
Pennsylvania 

agency:  Federal  Aviation 
Administration  (DOT). 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
niaps  (NEM)  submitted  by  the 
Westmoreland  County  Airport 
Authority  for  the  Arnold  Palmer 
Regional  Airport  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
(NCP)  that  was  submitted  for  Arnold 
Palmer  Regional  Airport  under  part  150 
in  conjunction  with  the  noise  exposure 
maps,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
June  22,  2003. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  December  24, 
2002.  The  public  comment  period  ends 
February  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Byers,  Federal  Aviation 
Administration,  Harrisburg  Airports 
District  Office,  3905  Hartzdale  Drive, 
Camp  Hill,  PA  17011.  Telephone  (717) 
730-2833.  Comments  on  the  proposed 
noise  compatibility  program  should  also 
be  submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Arnold  Palmer  Regional  Airport 
Eire  in  compliance  with  applicable 
requirements  of  part  150,  effective 
December  24,  2002.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  June  22,  2003.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 


as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  commimity, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  Westmoreland  County  Airport 
Authority  submitted  to  the  FAA  on 
December  6,  2002  noise  exposure  maps, 
descriptions  and  other  documentation 
which  were  produced  during  the  Arnold 
Palmer  Regional  Airport  part  150  Noise 
Compatibility  Study  conducted  between 
March  1999  and  November  2002.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  imder  section  104(b)  of  the  Act. 

Tne  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the 
Westmoreland  County  Airport 
Authority.  The  specific  maps  under 
consideration  are  "1999  Noise  Exposure 
Map"  (NEMl)  and  "2004  Noise 
Exposure  Map"  (NEM2)  with 
"Recommended  Noise  Compatibility 
Program"  (NCP)  in  the  submission.  The 
documentation  that  constitutes  the 
"Noise  Exposure  Maps"  as  defined  in 
section  150.7  of  part  150  includes; 
NEMl  and  NEM2  contain  current  and 
forecast  condition  graphics  such  as 
depiction  of  the  airport  and  its 
boundaries  and  runway  configurations; 
land  uses  such  as  hospitals,  libraries, 
churches,  historical  points,  schools, 
nursing  homes,  commercial  and 
industrial  areas-,  community  service 
areas,  and  residential  areas;  and  the 
areas  within  the  DNL  60,  65,  70  and  75. 
Estimates  of  the  number  of  people 
residing  within  the  DNL  60,  65,  70  and 
75  are  foimd  in  Table  V-1 .  The 
locations  of  noise  monitoring  sites  are 
found  in  Exhibit  rV-6.  Flight  tracks  for 
the  existing  condition  and  the  five-year 
forecasted  timeframes  are  found  in 
Exhibits  IV-3.  IV-4,  and  IV-5.  The  type 
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and  frequency  of  aircraft  operations 
(including  nighttime  operations)  are 
found  in  Tables  IV-6.  IV-7,  and  IV-8. 
The  Westmoreland  County  Airport 
Authority  has  determined  that  single 
family  residential  land  uses  in  the 
airport  environs  are  generally 
incompatible  with  noise  levels  above 
DNL  60  dBA.  The  Authority  proposes  to 
work  with  members  of  the  Unity 
Township  Zoning  Hearing  Board  and 
the  Unity  Township  Board  of 
Supervisors  to  adopt  a  more  stringent 
designation  of  noncompatibility  for 
Unity  Township  (see  Table  III-l  of  the 
NCP)  than  the  federal/FAA  standards  as 
expressed  in  Table  1  of  FAR  part  150. 

Comparability  of  Conditions:  Federal 
part  1 50  regulations  require  the 
preparation  of  noise  exposure  contours 
based  on  forecast  aircraft  operations  at 
the  airport  for  five  years  from  the  date 
of  submission  and  that  reasonable 
assumptions  concerning  fleet  mix,  flight 
patterns,  and  planned  airport 
developments  be  incorporated.  The 
initial  schedule  of  the  Arnold  Palmer 
Regional  Airport's  Part  150  Study 
indicated  that  the  Noise  Exposure  Maps 
would  be  submitted  near  the  end  of 
1999.  Therefore,  2004  operating  levels 
were  used  for  the  Future  NEM/NCP.  The 
NEMs  were  ultimately  submitted  to  the 
FAA  in  November  2000  and  the  NCP 
was  submitted  in  March  2001. 
Subsequently,  at  the  FAA's  request, 
certain  pages  of  the  NEM  and  NCP 
reports  were  revised  and  resubmitted  in 
February  2002.  To  address  additional 
comments  received  on  the  NEM  and 
NCP  from  the  FAA  Environmental  and 
Airspace  Divisions,  the  Westmoreland 
County  Airport  Authority  prepared 
another  revision  in  June  2002. 

A  comparison  of  the  2004  and  2008 
forecasts  was  completed  (see  Table  II-3 
NEM  report)  and  it  was  found  that  there 
would  be  less  than  3  percent  difference 
between  the  two  conditions  (2004  = 
48,318  annual  aircraft  operations  and 
2008  =  49,  524  annual  aircraft 

'  operations).  The  difference  in  aircraft 
operations  between  the  two  forecast 
years  is  1,206  annual  aircraft  operations 
or  approximately  3  operations  per  day. 
In  addition,  there  is  nothing  to  indicate 
that  there  would  be  significant  changes 
in  flight  patterns,  runway  use,  or  fleet 
mix  between  2004  and  2008.  Therefore, 
the  2004  Future  NEM/NCP  noise 
contours  are  representative  of  2007/ 
2008  conditions  as  well.  This 
determination  is  effective  on  December 
24.  2002.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 

■   FAR  part  150.  Such  determination  does 


not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  prog^ram. 

It  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  imder  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposures  contoiu-s 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Arnold 
Palmer  Regional  Airport,  also  effective 
on  December  24,  2002.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  June  22,  2003. 

The  FAA's  detailed  evaluation  will  be 
conducted  imder  the  provisions  of  14 
CFR  part  150,  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 


addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Westmoreland  County  Airport 
Authority,  200  Pleasant  Unity  Road 
Suite  103,  Latrobe,  PA  15650  and 
Federal  Aviation  Administration, 
Harrisburg  Airports  District  Office,  3905 
Suite  506,  Hartzdale  Drive,  Camp  Hill, 
PA  17011. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Camp  Hill,  Pennsylvania, 
December  24,  2002. 
Sharon  A.  Daboin, 

Manager  Harrisburg  Airports  District  Office. 
[FR  Doc.  03-653  Filed  1-10-03;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMEffr  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-70] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  3,  2003. 
ADDRESSES:  Send  conmients  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-1 3875-1  at 
the  beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 
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FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Nassif  Building  at  the  Department 
of  Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  S.  Orr  (816-329-4151),  Small 
Airplane  Directorate  (ACE-111),  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  or  Vanessa 
Wilkins  (202-267-8029),  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

I  Issued  in  Washington,  DC,  on  January  3, 

J003. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-13875-1. 

Petitioner:  West  Pacific  Air,  LLC. 

Section  of  14  CFR  Affected:  14  CFR  part  23, 
§  23.973(f). 

Description  of  Relief  Sought:  West  Pacific 
Air,  LLC  seeks  exemption  from  14  CFR 
23.973(f)  to  install  Pratt  &  Whitney  Canada 
PT6  engines  in  Beech  Model  A36,  A36TC, 
and  B36TC  airplanes.  For  the  Beech  Model 
A36,  A36TC,  and  B36TC  airplanes,  the 
present  fuel  filler  inside  diameter  is  2.375 
inches  to  preclude  the  introduction  of 
turbine  engine  fuel  (Jet-A  or  similar)  into  the 
fuel  system  that  supplies  a  reciprocating 
engine.  The  exemption  will  permit  West 
Pacific  Air,  LLC  to  install  Pratt  &  Whitney 
Canada  PT6  engines  in  Beech  Model 
airplanes  without  increasing  the  diameter  of 
the  fuel  filler  openings  per  §  23.973(f).  The 
requested  exemption  from  strict  compliance 
with  the  requirement  of  14  CFR  part  23, 
§  23.973(f),  is  based  on  the  following  points: 
the  large  filler  diameter  will  not  preclude  the 
introduction  of  Av-gas  in  a  system  intended 
for  Jet-A,  Av-gas  is  an  approved  emergency 
fuel  for  the  PT6A-21  and  -34  engines 
installed  by  this  project;  consequently  it  is 
not  possible  to  misfuel  this  aircraft;  all  fuel 
tank  fillers  will  be  placarded  for  Jet-A,  which 
will  fulfill  the  goal  of  providing  a  visual  cue 
for  the  use  of  Jet-A-fuel;  and  the  modified 
fuel  system  will  be  tested  to  the  pressure 
requirements  associated  with  the  worse  case 
fuel  (lOOLL  Av-gas)  to  ensure  that  a  mistaken 
introduction  of  this  fuel  will  not  have  a 
detrimental  effect  on  engine  performance  or 
safety  of  flight. 
(FR  Doc.  03-657  Filed  1-10-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Program  Management 
Committee 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Program 
Management  Committee  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
RTCA  Program  Management  Committee. 
DATES:  The  meeting  will  be  held  January 
23,  2003  starting  at  9:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW,      . 
Suite  850,  Washington,  DC  20036, 
telephone  (202)833-9339;  fax  (202)  833- 
9434;  Web  site  http://\vww.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (P.L.  92-463), 
5  U.S.C,  Appendix  2),  notice  is  hereby 
given  for  a  Program  Management 
Committee  meeting.  The  agenda  will 
include: 

•  January  23: 

•  Opening  Session  (Welcome  and 

Introductory  Remarks,  Review/ 
Approve  Summary  of  Previous 
Meeting) 

•  Publication  Consideration/ Approval 

•  Final  Draft,  Next  Generation  Air/ 
Groiuid  Communication  System 
(NEXCOM)  Safety  and  Performance 
Requirements  (SPR),  RTCA  Paper 
No.  263-02/PMC-246,  prepared  by 
SC-198. 

•  Discussion: 

•  Special  Committee  Chairman's 
Reports 

•  Action  Item  Review: 

•  Action  Item  02-02— Electronic 
Flight  Bag  (EFB)  Activities 
Necessity  for  PMC  Ad  Hoc  Group  to 
Interpret/Review  Committee  Tasks 

•  Other  Business: 

•  EUROCAE  Activity 

•  Closing  Session  (Other  Business, 

Document  Production,  Date  and 
Place  of  Next  Meeting,  Adjourn) 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 


Issued  in  Washington,  £>C,  on  December 
30,  2002. 
Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 

Committee. 

[FR  Doc.  03-652  Filed  1-10-03;  8.45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
November  2002,  there  were  five 
applications  approved.  This  notice  also 
includes  information  on  four 
applications,  approved  in  October  2002, 
inadvertently  left  off  the  October  2002 
notice.  Additionally,  ten  approved 
amendments  to  previously  approved 
applications  are  Usted. 

summary:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity , 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29.- 

PFC  Applications  Approved 

Public  Agency:  Jackson  Hole  Airport 
Board,  Jackson,  Wyoming. 

Application  Number:  02-08-C-OO- 
JAC. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $953,023. 

Earliest  Charge  Effective  Date: 
December  1,2002. 

Estimated  Charge  Expiration  Date: 
November  1,  2004. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Aircraft  parking  apron  expansion. 

Security  improvements. 

Friction  measuring  equipment. 

Snow  removal  equipment. 

Terminal  design. 

Decision  Date:  October  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Schaffer,  Denver  Airports 
District  Office,  (303)  342-1258. 

Public  Agency:  City  of  Chicago- 
Department  of  Aviation,  Chicago, 
Illinois. 
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Application  Number:  02-14-C-O&- 
ORD. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  S3. 00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $2,565,000. 

Earliest  Charge  Effective  Date: 
December  1.  2016. 

Estimated  Charge  Expiration  Date: 
February  1,  2017. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi. 

Determination;  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Chicago 
O'Hare  International  Airport  (ORD). 

Brief  Description  of  Projects  Approved 
for  Collection  at  ORD  and  Use  at  Gary/ 
Chicago  Airport:: 

Acquire  snow  removal  equipment 
(snow  broom). 

Expand  snow  removal  equipment 
building. 

Rehabilitate  runway  12/30. 

Terminal  apron  expansion  and 
loading  bridge  installation. 

Decision  Date:  October  22,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  M.  Smithmeyer,  Chicago  Airports 
District  Office.  (847)  294-7335. 

Public  Agency:  City  of  Minot,  North 
Dakota. 

Application  Number:  02-06-C-OO- 
MOT.  -_ 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.- $4.50.. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $2,432,182. 

Eariiest  Charge  Effective  Date:  April  1 , 
2003. 

Estimated  Charge  Expiration  Date: 
July  1,  2011. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/conunercial 
operating  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Minot 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Runway  13/31  reconstruction,  runway 
13/31  and  taxiway  C  translation  and 
extension,  associate  taxiway 
reconstruction,  other  associated 
installations  and  relocations,  and 
project  implementation. 

Land  avigation  easements. 

Friction  measuring  equipment. 

Install  airport  perimeter  fencing  and' 
associated  outflow  attenuation 
structures. 


Preparation  of  PFC  amendment  ($3.00 
to  $4.50). 

Preparation  of  PFC. 

Snow  removal  equipment. 

Construct  48-incn  storm  sewer. 

Decision  Date:  October  22,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  J.  Obenauer.  Bismarck  Airports 
District  Office.  (701)  323-7380. 

Public  Agency:  Huntsville-Madison 
Coimty  Airport  Authority,  Huntsville, 
Alabama. 

Application  Number:  02-12-C-OO- 
HSV. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve7;  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $2,649,591. 

Earliest  Charge  Effective  Date: 
September  1,  2004. 

Estimated  Charge  Expiration  Date: 
September  1,  2005. 

Classes  of  Air  Carriers  Not  Required 
to  Collect  PFC's:  (1)  Air  taxi/commercial 
operators;  and  (2)  certified  route  air 
carriers  having  fewer  than  500  annual 
passenger  enplanements. 

Determination:  Approved.  Based  on 
the  information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  each  approved  class  accounts  for 
less  than  1  percent  of  the  total  annual 
enplanements  at  Huntsville 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

West  runway  extension  to  12,600  feet. 

Noise  mitigation/land  acquisition 
(Murphy  property — 101.7  acres). 

Security  vehicle. 

Decision  Date:  October  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keafur  Grimes.  Jackson  Airports  District 
Office,  (601)  664-9886. 

Public  Agency:  Airport  Authority  of 
Washoe  County,  Reno.  Nevada. 

Application  Number:  02-06-C-OO- 
RNO. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve7.  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $10,000,000. 

Earliest  Charge  Effective  Date: 
February  1,  2003. 

Estimated  Charge  Expiration  Date:  ■ 
November  1,  2003. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Nonscheduled/on- 
demand  air  carriers  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
the  information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  approved  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Reno/Tahoe 
International  Airport. 


Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Acquisition  of 
Lazovich  and  B&C  properties. 

Decision  Date:  November  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  San  Francisco 
Airports  District  Office,  (650)  876-2806. 

Public  Agency:  City  of  Pierre,  South 
Dakota. 

Application  Number:  02-01-C-OO- 
PIR. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve7;  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $366,239. 

Earliest  Charge  Effective  Date: 
February  1.  2003. 

Estimated  Charge  Expiration  Date: 
June  1,  2008. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Preparation  of  initial  PFC. 

Rehabilitation  of  runway  7/25. 

Taxiway  C  reconstruction. 

General  aviation  ramp  replacement. 

Snow  removal  equipment. 

Passenger  loading  ramp. 

Air  carrier  terminal  apron 
construction/ rehabilitation. 

Update  airport  master  plan  and 
airport  layout  plan. 

Perimeter  wildlife  fence  and  airport 
boundeu^  fence. 

General  aviation  apron  improvements. 

Decision  Date:  November  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  T.  Schauer,  Bismarck  Airports 
District  Office,  (701)  323-7380. 

Public  Agency:  Gallatin  Airport 
Authority.  Belgrade,  Montana. 

Application  Number:  02-02-C-OO- 
BZN. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey.- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $1,790,000. 

Earliest  Charge  Effective  Date:  May  1, 
2003. 

Estimated  Charge  Expiration  Date: 
April  1,  2006. 

Class  or  Air  Carriers  Not  Required  to 
Collect  PFC'S:  Air  taxi/  commercial 
operators  filing  FAA  Form  1800-31. 

Determination;  Approved.  Based  on 
the  information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  approved  class  accounts  for  less 
than  1  percent  to  the  total  annual 
enplanements  at  Gallatin  Field  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Equipment  storage  building. 

Terminal  ramp  expansion.  • 

Broom/sweeper. 
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Taxiway  and  apron  resurfacing. 

Rimway  12/30  resurfacing. 

Decision  Date:  November  22,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Stelling.  Helena  Airports 
District  Office,  (406)  449-5271. 

Public  Agency:  Jackson  County 
Airport  Authority,  Medford,  Oregon. 

Application  Number:  02-08-C-OO- 
MFR. 

Application  Type:  Impose  and  use  of 
PFC. 

PFC  Level:  M. 50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  SW5, 000. 

Earliest  Charge  Effective  Date:  May  1 , 
2004. 

Estimated  Charge  Expiration  Date: 
July  1,  2004. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  Operations  by  air  taxi/ 
commercial  operators  w^hen  enplaning 
revenue  passengers  in  limited,  irregular, 
special  service  air  taxi/commercial 
operations  such  as  air  ambulance 
services,  student  instruction,  non-stop 
sightseeing  flights  that  begin  and  end  at 
the  airport  and  are  concluded  within  a 
25-mile  radius  of  the  airport. 

Deterzninafjoji:  Approved.  Based  on 
the  information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  approved  class  accounts  for  less 


than  1  percent  of  the  total  annual 
enplanements  at  Rogue  valley 
International — Medford  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Security 
enhancements. 

Decision  Date:  November  22,  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Lee-Pang,  Seattle  Airports 
District  Office,  (425)  227-2654. 

Public  Agency:  Bradford  Regional 
Airport  Authority,  Lew^is  Run, 
Pennsylvania. 

Application  Number:  02-02-C-OO- 
BFD. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey.- $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $414,738. 

Earliest  Charge  Effective  Date:  May  1, 
2003. 

Estimated  Charge  Expiration  Date: 
December  1,2009. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operations  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
the  information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  approved  class  accounts  for  less 
than  1  percent  of  the  total  aimual 
enplanements  at  Bradford  Regional 
Airport. 

AMENDMENTS  TO  PFC  APPROVALS 


Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Passenger  chairlift. 

T-Hangar  taxiway  and  drainage  swale. 

Runway  5/23  lighting.  ,^ 

Parallel  taxiway  to  runway  32  phase' 
I. 

Water  treatment  plant  upgrade. 

Parallel  taxiway  runway  14,  phase  II. 

Airport  master  plan. 

Rehabilitate  taxi  ways  A  and  B. 

Rehabilitate  taxiways. 

Acquire  multi-piu-pose  safety  vehicle. 

Conduct  5  year  environmental 
assessment. 

Rehabilitate  runway  5/23/improve 
runway  5  end  safety  area. 

Snow  removal  equipment — tractor 
and  plow. 

Snow  removal  equipment — plow. 

PFC  application  formulation  and 
administration. 

Brief  Description  of  Projects  Approved 
for  Collection: 

Deicing  equipment/facility. 

Rehabilitate  access  road. 

Land  acquisition/obstruction  removal. 

Runway  32  safety  area,  phase  II. 

Decision  Date:  November  22,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Ledebohm,  Harrisburg  Airports  District 
Office,  (717)  730-2835. 


Amendment  No.,  city,  state 


•00-03-C-01-EAT,  Wenatctiee,  WA 

98-01 -C-02-HRL,  Harlingen,  TX  

01-04-C-01-RIC,  Richmond,  VA  

98_07-l-04-PHL,  Philadelphia,  PA  .. 
99-^8-U-03-PHL,  Philadelphia,  PA  . 

94-01 -C-04-MOD,  Modesto,  CA  

97-O3-C-01  -ONT,  Ontario,  CA 

94-01-C-03-TUP,  Tupelo,  MS 

98-02-U-02-TUP,  Tupelo,  MS 

01-07-C-01-CRW,  Charieston,  WV 


Amendment 
approved  date 


04/08/02 
10/24/02 
11/04/02 
11/07/02 
11/07/02 
11/08/02 
11/08/02 
11/15/02 
11/15/02 
11/21/02 


Original  ap- 
proved net 
PFC  revenue 


$240,687 

4,166,654 

4.570,342 

946,267,790 

NA 

204,806 

45,680,000 

430,550 

NA 

1 ,456,248 


Amended  ap- 
proved net 
PFC  revenue 


Original  esti- 
mated charge 
exp.  date 


-r 


$312,087 

4,247,721 

3,900,333 

986,693,869 

NA 

227,249 

80,680,000 

457,216 

NA 

1,456,248 


10/01/02 
01/01/02 
11/01/16 
02/01/11 
02/01/11 
05/01/99 
01/01/03 
03/01/04 
03/01/04 
09/01/03 


Amended  esti- 
mated ciiarge 
exp.  date. 


02/01/03 
01/01/02 
09/01/16 
12/01/12 
12/01/12 
'05/01/99 
09/01/05 
06/01/03 
06/01/03 
04/01/03 


Note-  The  amendments  denoted  by  an  asterisk  (*)  include  a  change  to  the  PFC  level  charged  trom  $3.00  per  enplaned  passenger  to  $4.50 
per  enplaned  passenger.  For  Wenatchee,  WA,  this  change  is  effective  on  July  1,  2002. 


Issued  in  Washington,  DC  on  January  6. 
2003. 

Barry  Molar, 

Manager,  Airports  Financial  Assistance 
Division. 

[FR  Doc.  03-654  Filed  1-10-03:  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Tyler  Pounds  Regional  Airport,  Tyler, 
TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 


summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Tyler  Pounds 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  12,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
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in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  G.  Thomas 
Wade,  Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-611;  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Davis 
Dickson,  Manager  of  Tyler  Pounds 
Regional  Airport  at  the  following 
address:  Airport  Manager,  Tyler  Pounds 
Regional  Airport,  700  Skyway  Blvd., 
Suite  201,  Tyler,  TX  75704. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  §  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  Thomas  Wade,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-611,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5613. 

This  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Tyler 
Pounds  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  December  23,  2002  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  §158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  15,  2003. 

Xhe  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  April 
1,  2008. 

Proposed  charge  expiration  date: 
February  1,  2017. 

Total  estimated  PFC  revenue: 
$2,140,662. 

PFC  application  number:  03-04-C- 
00-TYR. 

Brief  description  of  proposed 
project(s): 

Projects  To  Impose  and  Use  PFC's 

1.  Acquire  and  Install  One  Passenger 
Loading  Bridge 

2.  Construct  Terminal  Apron  and 
Security  Fencing 

3.  Terminal  Site  Clearing  and  Utility 
Site  Preparation 


4.  Construct  Terminal  Building 

5.  Seal  Coat  Runway  4/22 

6.  PFC  Application  and  Administrative 
Fees 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  a  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Tyler  Pounds 
Regional  Airport. 

Issued  in  Fort  Worth,  Texas  on  December 
24,  2002. 

)oseph  G.  Washington, 
Acting  Manager,  Airports  Division. 
[FR  Doc.  03-655  Filed  1-10-03;  8:45  am) 

BILUNG  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Draft  Programmatic  4(f)  Evaluation  and 
Approval  for  Federal  Highway 
Administration  (FHWA)  Projects  That 
Necessitate  the  Use  of  Bridges  Over 
the  National  Register  of  Historic  Places 
(NRHP)  Listed  or  Eligible  New  York 
State  Canal  System  (Historic  Canal 
System) 

This  statement  sets  forth  the  basis  for 
a  programmatic  section  4(f)  evaluation 
and  approval  that  there  are  no  feasible 
and  prudent  alternatives  to  the  use  of 
bridges  eligible  for  or  listed  on  the 
NRHP  (Historic  Bridges)  over  the 
Historic  Canal  System  to  be  replaced 
with  Federal  transportation  funds  and 
that  the  projects  include  all  possible 
planning  to  minimize  harm  resulting 
from  such  use.  This  programmatic  4(0 
evaluation  satisfies  the  requirements  of 
section  4(f)  for  all  projects  that  meet  the 
applicability  criteria  listed  below.  No 
individual  section  4(f)  evaluation  needs 
to  be  prepared  for  such  projects.  This 
approval  is  made  pursuant  to  section 
4(f)  of  the  Department  of  Transportation 
Act  of  1966,  49  U.S.C.  303,  and  section 
18(a)  of  the  Federal-Aid  Highway  Act  of 
1968,  23  U.S.C.  138. 

Use 

This  programmatic  4(f)  evaluation  is 
to  be  used  in  conjunction  with  36  CFR 
part  800  Programmatic  Agreement  for 


Bridges  over  the  New  York  State  Canal 
System  (Canal  Agreement)  executed 
April  16,  2001.  The  Canal  Agreement 
satisfies  the  section  106  requirements 
for  canal  bridge  projects  developed  and 
agreed  to  be  the  FHWA,  the  New  York 
State  Department  of  Transportation 
(NYSDOT),  the  State  Historic 
Preservation  Officer  (SHPO),  and  the 
Advisory  Council  on  Historic 
Preservation  (ACHP).  The  evaluation  of 
alternatives  and  documentation 
prepared  for  the  section  106  process 
shall  be  used  as  the  basis  for  the  FHWA 
finding  that  there  are  no  prudent  and 
feasible  alternatives  to  the  use  of  the 
affected  bridge  on  the  Historic  Canal 
System. 

The  resources  covered  by  this 
programmatic  section  4(f)  evaluation 
include  Historic  Bridges  which  are 
eligible  for  the  NHRP  as  contributing 
elements  to  the  Historic  Canal  System. 
Though  these  Historic  Bridges  are  on 
the  Historic  Canal  System,  they  must 
perform  as  an  integral  part  of  a  modem 
transportation  system.  When  they  do 
not  or  cannot,  they  must  be  replaced  in 
order  to  assure  public  safety  while 
maintaining  system  continuity  and 
integrity.  For  the  purpose  of  this 
programmatic  section  4(f)  evaluation,  a 
proposed  action  will  constitute  a  "use" 
of  a  Historic  Bridge  that  is  on  the 
Historic  Canal  System  when  the  action 
will  have  an  adverse  effect  as  applied  by 
the  requirements  of  section  106  of  the 
National  Historic  Preservation  Act  and 
36  CFR  part  800.  Rehabilitation  of  a 
Historic  Bridge  will  rarely  constitute  an 
adverse  effect  on  the  Historic  Canal 
System. 

Applicability 

This  programmatic  section  4(f) 
evaluation  may  be  applied  by  the 
FHWA  to  projects  or  approvals  which 
meet  the  following  criteria: 

1.  The  Historic  Bridge  is  to  be 
replaced  or  rehabilitated  with  Federal 
funds. 

2.  The  project  will  require  the  use  of 
a  Historic  Bridge  that  is  on  the  Historic 
Canal  System. 

3.  The  project  will  have  an  adverse 
effect  on  Historic  Bridges  and/or  the 
Historic  Canal  System. 

4.  The  bridge  is  not  a  National 
Historic  Landmark. 

5.  The  project  will  not  impact  any 
areas  of  archaeological  sensitivity  that 
have  the  potential  to  yield  sites 
containing  important  research 
information.  If  a  site  exists,  it  does  not 
warrant  preservation  in  place  as:  (1)  It 
is  not  considered  valuable  for  its 
permanent  in-situ  public  interpretive 
value,  (2)  the  technology  exists  for 
satisfactory  data  recovery  (even  if  data 
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recovery  is  not  determined  appropriate 
treatment  at  this  time,  (3)  the  site  has  no 
traditional  cultural  significance  to 
Indian  tribes,  and  (4)  the  site  does  not 
(iontain  o^  is  imlikely  to  contain  human 
remains,  funerary  objects,  sacred  objects 
or  items  of  cultural  patrimony  as 
defined  by  the  Native  American  Graves 
Protection  and  Repatriation  Act  of  1990. 
!  6.  The  FHWA  Division  Administrator 
determines  that  the  facts  of  the  project 
match  those  set  forth  in  the  sections  of  . 
this  document  labeled  Alternatives, 
Findings,  and  Measures  to  Minimize 
Harm. 

J   7.  Agreement  among  the  FHWA, 
NYSDOT,  the  State  Historic 
Preservation  Officer  (SHPO),  and  the 
Advisory  Council  on  Historic 
Preservation  (ACHP)  has  been  reached 
through  the  Programmatic  Agreement 
for  Historic  Bridges  over  the  Historic 
Canal  System  or  individually  through 
procedvu-es  pursuant  to  section  106  of 
theNHPA. 

Itematives 

The  following  alternatives  avoid  any 
e  of  the  historic  resource: 

1 .  Do  nothing. 

2.  Replacement  of  the  same  design 
pe  {i.e.,  build  a  new  truss  bridge  to 

Replace  a  truss  bridge  that  is  not 
individually  eligible  on  the  NfRHP.) 

3.  Build  a  new  structure  at  a  different 
location  without  affecting  the  integrity 
of  the  Historic  Bridge,  or  the  Historic 
Canal  System  as  determined  by  the 
Canal  Agreement  or  procedures 
individually  implementing  the  NHPA. 

4.  Rehabilitation,  including  minor 
widening,  of  an  existing  bridge  without 
affecting  its  visual  characterization  from 
the  shore  and  the  canal. 

4  5.  Removal  of  a  bridge  that  does  not 
j:ontribute  to  the  Historic  Canal  System. 

6.  Sale  or  transfer  of  ownership  of  a 
Historic  Bridge  with  covenant  to  retain 
its  character. 

'    7.  Rehabilitation  of  an  individually 
eligible  Historic  Bridge  without 
affecting  the  historic  integrity  of  the 
bridge  or  of  the  Historic  Canal  System, 
as  determined  by  the  Canal  Agreement 
or  procedures  individually 
implementing  the  NHPA. 
,    This  list  is  intended  to  be  all- 
pclusive.  The  programmatic  section  4(fl 
Valuation  does  not  apply  if  a 
reasonable  alternative  is  identified  that 
is  not  discussed  in  this  document.  The 
project  record  must  clearly  demonstrate 
that  each  of  the  above  alternatives  was 
fully  evaluated  and  it  must  further 
demonstrate  that  all  applicability 
criteria  listed  above  were  met  before  the 
FHWA  Division  Administrator 
[X)ncluded  that  the  progranmiatic 


section  4(f)  evaluation  applied  to  the 
project. 

Findings 

In  order  for  this  programmatic  section 
4(f)  evaluation  to  be  applied  to  a  project, 
each  of  the  following  findings  must  be 
supported  by  the  circumstances, 
studies,  and  consultations  on  the 
project: 

1 .  Do  Nothing.  The  do  nothing 
alternative  has  been  studied.  The  do 
nothing  alternative  ignores  the  basic 
transportation  need.  For  the  following 
reasons  this  alternative  is  not  feasible 
and  prudent: 

a.  Maintenance — The  do  nothing 
alternative  does  not  correct  the  situation 
that  causes  the  Historic  Bridge  to  be 
considered  structurally  deficient  or 
deteriorated.  These  deficiencies  can 
lead  to  sudden  collapse  and  potential 
injury  or  loss  of  life.  Normal 
maintenance  is  not  considered  adequate 
to  cope  with  the  situation. 

b.  Safety — The  do  nothing  alternative 
does  not  correct  the  situation  that 
causes  the  Historic  Bridge  to  be 
considered  deficient.  Because  of  these 
deficiencies  the  bridge  poses  serious 
and  xmacceptable  safety  hazards  to  the 
traveling  public  or  places  intolerable 
restriction  on  transport  and  travel. 

2.  Build  on  New  Location  Without 
Using  the  Historic  Bridge.  Investigations 
have  been  conducted  to  construct  a 
bridge  on  a  new  location  or  parallel  to 
the  Historic  Bridge  (allowing  for  a  one- 
way couplet),  but  for  one  or  more  of  the 
following  reasons,  this  alternative  is  not 
feasible  and  prudent: 

a.  Terrain — The  present  bridge 
structure  has  already  been  located  at  the 
only  feasible  and  prudent  site,  i.e.,  a  gap 
in  the  land  form,  the  narrowest  point  of 
the  river  canyon,  etc.  Construction  of  a 
new  bridge  at  another  site  will  result  in 
extraordinary  bridge  and  roadway 
approach  costs,  extraordinary  difficulty 
of  construction,  and/ or  extraordinary 
disruption  to  established  traffic 
patterns. 

b.  Adverse  Social,  Economic,  or 
Environmental  Effects — Building  a  new 
bridge  away  from  the  present  site  would 
result  in  social,  economic,  or 
environmental  impact  of  extraordinary 
magnitude.  Such  impacts  as  extensive 
severing  of  productive  farmlands, 
displacement  of  a  significant  number  of 
families  or  businesses,  serious 
disruption  of  established  travel 'patterns, 
and  access  and  damage  to  wetlands  may 
individually  or  cumulatively  weigh 
heavily  against  relocation  to  a  new  site. 

c.  Engineering  and  Economy — Where 
difficulty  associated  with  the  new 
location  is  less  extreme  than  those 
encountered  above,  a  new  site  would 


not  be  feasible  and  prudent  where  cost 
and  engineering  dif^culties  reach 
extraordinary  magnitude.  Factors 
supporting  this  conclusion  include 
significantly  increased  roadway  and 
structure  costs,  serious  foundation 
problems,  or  extreme  difficulty  in 
reaching  the  new  site  with  construction 
equipment.  Additional  design  and 
safety  factors  to  be  considered  include 
an  ability  to  achieve  minimum  design 
standards  or  to  meet  requirements  of 
various  permitting  agencies  such  as 
those  involved  with  navigation, 
pollution,  aad  the  environment. 

d.  Preservation  of  the  Historic 
Bridge — It  is  not  feasible  and  prudent  to 
preserve  the  existing  bridge,  even  if  a 
new  bridge  were  to  be  built  at  a  new 
location.  This  could  occur  when  the 
Historic  Bridge  is  beyond  rehabilitation 
for  a  transportation  or  an  alternative 
use,  when  no  responsible  party  can  be 
located  to  maintain  and  preserve  the 
bridge,  or  when  a  permitting  authority 
requires  removal  or  demolition  of  the 
Historic  Bridge. 

3.  Rehabilitation  without  affecting  the 
historic  integrity  of  the  bridge.  Studies 
of  rehabilitation  measures  have  been 
conducted,  but,  for  one  or  more  of  the 
following  reasons,  this  alternative  is  not 
feasible  and  prudent: 

a.  The  Historic  Bridge  is  so 
structurally  deficient  that  it  canndt  be 
rehabilitated  to  meet  minimum 
acceptable  load  requirements  without 
affecting  the  historic  integrity  of  the 
bridge. 

b.  The  Historic  Bridge  is  seriously 
deficient  geometrically  and  cannot  be 
widened  to  meet  the  minimum  required 
capacity  of  the  highway  system  on 
which  it  is  located  without  affecting  the 
historic  integrity  of  the  bridge. 
Flexibility  in  the  application  of  the 
American  Association  of  State  Highway 
and  Transportation  Officials  geometric 
standards  should  be  exercised  as 
permitting  in  23  CFR  part  625  during 
the  analysis  of  this  alternative. 

Measures  To  Minimize  Harm 

This  programmatic  section  4(f) 
evduation  and  approval  may  be  used 
only  for  projects  where  the  FHWA 
Division  Administrator,  in  accordance 
with  this  evaluation,  ensures  that  the 
proposed  action  includes  all  possible 
planning  to  minimize  harm.  This  has 
occurred  when: 

1 .  For  bridges  that  are  to  be 
rehabilitated,  the  historic  integrity  of  the 
bridge  is  preserved,  to  the  greatest 
extent  possible,  consistent  with 
imavoidable  transportation  needs, 
safety,  and  load  requirements; 

2.  FHWA  ensures  that,  in  accordance 
with  the  Canal  Agreeirient,  the  Historic 
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American  Engineering  Record  (HAER) 
stapdard  records  appropriate  for 
documentation  of  the  bridges  are 
prepared  for  bridges  that  are  removed, 
demohshed,  or  are  rehabilitated  to  the 
point  that  the  historic  integrity  is 
affected. 

3.  For  bridges  that  are  to  be  replaced, 
the  existing  bridge  is  made  available  for 
an  alternative  use,  provided  a 
responsible  party  agrees  to  maintain  and 
preserve  the  bridge;  and 

4.  For  bridges  that  are  adversely 
affected,  agreement  among  the 
NFYSDOT,  SHPO,  and  FHWA,  is  reached 
through  the  Canal  Agreement,  or 
through  procedures  individually 
implementing  the  NHPA,  on  measures 
to  minimize  harm  and  those  measures 
are  incorporated  into  the  project.  This 
programmatic  section  4(f)  evaluation 
does  not  apply  to  projects  where  such 
an  agreement  cannot  be  reached. 

Procedures 

This  programmatic  section  4(f) 
evaluation  applies  only  when  the 
FHWA  Division  Administrator: 

1.  Determines  that  the  project  meets 
the  applicability  criteria  set  forth  above; 

2.  Determines  that  all  of  the 
alternatives  set  forth  in  the  findings 
section  have  been  fully  eveduated; 

3.  Determines  by  use  of  the  Hndings 
in  this  document  that  there  are  no 
feasible  and  prudent  alternatives  to  the 
use  of  the  historic  bridge; 

4.  Determines  that  the  project 
complies  with  the  Measures  to 
Minimize  Harm  section  of  this 
docimient; 

5.  Assures  that  implementation  of  the 
measures  to  minimize  harm  is 
completed; 

6.  Documents  in  the  project  file  that 
the  programmatic  section  4(f)  evaluation 
applies  to  the  project  on  which  it  is  to 
be  used  and; 

7.  Insures  that  the  provisions  of  the 
Canal  Agreement  are  followed  to  protect 
the  integrity  of  the  Historic  Bridge  and 
Historic  Canal  System. 

Coordination 

The  Programmatic  Agreement 
concerning  Historic  Bridges  over  the 
Historic  Canal  System  is  being 


coordinated  with  the  New  York  State 
Department  of  Transportation  and  the 
New  York  State  Historic  Preservation 
Officer.  Pursuant  to  section  4(f),  this 
programmatic  agreement  is  being 
coordinated  with  the  New  York  State 
Department  of  Transportation,  the  New 
York  State  Canal  Corporation,  and 
Departments  of  the  Interior,  Agriculture, 
and  Housing  and  Urban  Development. 

Before  applying  this  programmatic 
evaluation  to  projects  requiring  an 
individual  bridge  permit,  the  District 
Administrator  shall  coordinate  with  the 
U.S.  Coast  Guard  District  Commander. 

Issued  on  January  6,  2003. 
Vincent  P.  Barone, 

Assistant  Division  Administrator,  New  York 
Division,  Federal  Highway  Administration. 
(FR  Doc.  03-571  Filed  1-10-03;  8:45  am) 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  Nos.  FMCSA-2000-7165,  FMCSA- 
2000-7363,  and  FMCSA-2000-8203] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGEr4CY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  renewal  of  exemption; 
request  for  comments. 

SUMMARY:  This  notice  publishes  the 
FMCSA's  decision  to  renew  the 
exemptions  from  the  vision  requirement 
in  the  Federal  Motor  Carrier  Safety 
Regulations  for  nine  individuals. 
DATES:  This  decision  is  effective  January 
13,  2003.  Conmients  from  interested 
persons  should  be  submitted  by 
February  12,  2003. 
ADDRESSES:  You  can  mail  or  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  You  can  also  submit  comments  at 
http://dins.dot.gov.  Please  include  the 
docket  numbers  that  appear  in  the 
heading  of  this  document  in  your 


submission.  You  can  examine  and  copy 
this  document  and  all  comments 
received  at  the  same  Internet  address  or 
at  the  Dockets  Management  Facility 
ft-om  9  a.m.  to  5  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
If  you  want  us  to  notify  you  that  we 
received  your  comments,  please  include 
a  self-addressed,  stamped  envelope  or 
postcard. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  om-  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Zywokarte,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-2987,  FMCSA.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Exemption  Decision 

Under  49  U.S.C.  §§  31315  and 
31136(e),  the  FMCSA  may  renew  an 
exemption  from  the  vision  requirement 
in  49  CFR  391.41(b)(10),  which  applies 
to  drivers  of  commercial  motor  vehicles 
in  interstate  commerce,  for  a  2-year 
period  if  it  finds  "such  exemption 
would  likely  achieve  a  level  of  safety 
that  is  equivalent  to,  or  greater  than,  the, 
level  that  would  be  achieved  absent 
such  exemption."  The  procedures  for 
receiving  an  exemption  (including 
renewals)  are  set  out  in  49  CFR  Part  381. 
This  notice  addresses  nine  individuals 
who  have  requested  renewal  of  their 
exemptions  in  a  timely  manner.  The 
FMCSA  has  evaluated  these  nine 
petitions  for  renewal  on  their  merits  and 
decided  to  extend  each  exemption  for  a 
renewable  2 -year  period.  They  are: 


Timothy  J.  Bryant  .. 
Rot)er1  J.  Johnson  . 
Chartes  R.  Kuderer 


Thomas  D.  Laws 
Leo  L.  McMun^y 
Jimmy  R.  Mlllage 


Clifford  C.  Priesmeyer. 
George  S.  Rayson. 
Gerald  R.  Rietmann. 


These  exemptions  are  extended 
subject  to  the  following  conditions:  (1) 
That  each  individual  have  a  physical 
exam  every  year  (a)  by  an 


ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10).  and  (b)  by  a  medical 


examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  imder 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
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or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file  and  retain  a  copy  of  the  certification 
on  his/her  person  while  driving  for 
presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official.  Each  exemption  will  be  valid 
for  2  years  unless  rescinded  earlier  by 
the  FMCSA.  The  exemption  will  be 
rescinded  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and 
31136(e). 

Basis  for  Renewing  Exemptions 

Under  49  U.S.C.  31315(b)(1),  an 
exemption  may  be  granted  for  no  longer 
than  2  years  from  its  approval  date  and 
may  be  renewed  upon  application  for 
additional  2-year  periods.  In  accordance 
with  49  U.S.C.  31315  and  31136(e),  each 
of  the  nine  applicants  has  satisfied  the 
entry  conditions  for  obtaining  an 
exemption  from  the  vision  requirements 
(63  FR  30285,  63  FR  54519,  65  FR 
33406,  65  FR  57234,  65  FR  45817,  65  FR 
77066),  and  three  of  the  applicants  have 
previously  satisfied  the  conditions  for 
renewing  an  exemption  (65  FR  66293, 
65  FR  77069).  Each  of  these  nine 
applicants  has  requested  timely  renewal 
of  the  exemption  and  has  submitted 
evidence  showing  that  the  vision  in  the 
better  eye  continues  to  meet  the 
standard  specified  at  49  CFR 
391.41(b)(10)  and  that  the  vision 
impairment  is  stable.  In  addition,  a 
review  of  each  record  of  safety  while 
driving  with  the  respective  vision 
deficiencies  over  the  past  2  years 
indicates  each  applicant  continues  to 
meet  the  vision  exemption  standards. 
These  factors  provide  an  adequate  basis 
for  predicting  each  driver's  ability  to 
continue  to  drive  safely  in  interstate 
commerce.  Therefore,  the  FMCSA 
concludes  that  extending  the  exemption 
for  a  period  of  2  years  is  likely  to 
achieve  a  level  of  safety  equal  to  that 
existing  without  the  exemption  for  each 
renewal  applicant. 

Comments 

The  FMCSA  will  review  comments 
received  at  any  time  concerning  a 
particular  driver's  safety  record  and 
determine  if  the  continuation  of  the 
exemption  is  consistent  with  the 
requirements  at  49  U.S.C.  31315  and 
31136(e).  However,  the  FMCSA  requests 


that  interested  parties  with  specific  data 
concerning  the  safety  records  of  these 
drivers  submit  conunents  by  February 
12,  2003. 

\n  the  past  the  FMCSA  has  received 
comments  from  Advocates  for  Highway 
and  Auto  Safety  (Advocates)  expressing 
continued  opposition  to  the  FMCSA's 
procedures  for  renewing  exemptions 
from  the  vision  requirement  in  49  CFR 
391.41(b)(10).  Specifically,  Advocates 
objects  to  the  agency's  extension  of  the 
exemptions  without  any  opportunity  for 
public  comment  prior  to  the  decision  to 
renew  and  reliance  on  a  summary 
statement  of  evidence  to  make  its 
decision  to  extend  the  exemption  of 
each  driver. 

The  issues  raised  by  Advocates  were 
addressed  at  length  in  66  FR  17994 
(April  4,  2001).  The  FMCSA  continues 
to  find  its  exemption  process 
appropriate  to  the  statutory  emd 
regulatory  requirements. 

Issued  on:  January  7,  2003. 
Brian  M.  McLaughlin, 

Associate  Administrator,  Policy  and  Program 
Development. 

[FR  Doc.  03-579  Filed  1-10-03;  8:45  am) 
BILUNG  CODE  4910-EX-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

January  2,  2003. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  10,  2003 
to  be  assured  of  consideration. 

Financial  Crimes  Enforcement  Network 
(FinCEN) 

OMB  Number:  1506-0020. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Anti-Money  Laimdering 
Programs  for  Money  Services, 
Businesses,  Mutual  Funds,  and 
Operators  of  Credit  Card  Systems. 

Description:  This  information 
collection,  which  applies  to  money 


services  businesses,  mutual  funds,  and 
operators  of  credit  card  systems,  will 
help  to  ensure  that  such  entities  are  not 
used  to  facilitate  money  laundering  or 
terrorist  financing,  and  will  enable 
federal  agencies  to  examine  such 
entities  for  compliance  with  the  anti- 
money  laundering  program 
requirements. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
203,006. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  20,000  hours. 

Clearance  Officer:  Steve  Rudzinski, 
(703)  905-3845,  Financial  Crimes 
Enforcement  Network,  2070  Chain 
Bridge  Road,  Suite  200,  Vienna,  VA 
22182. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
E)C  20503. 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
(FR  Doc.  03-560  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  4810-02-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  03-03] 

Recordation  of  Trade  Name:   ' 
"ORTHOTEC" 

agency:  Customs  Service,  Treasury. 
ACTION:  Notice  of  final  action. 

summary:  This  document  provides 
notice  that  "ORTHOTEC"  is  recorded  by 
Customs  as  the  trade  name  for  Orthotec, 
L.L.C.,  a  Delaware  Limited  Liability 
Company  organized  under  the  laws  of 
the  State  of  Delaware,  located  at  9595 
Wilshire  Blvd.,  Suite  502,  Beverly  Hills, 
Cahfornia  90212.  This  application  for 
trade  name  recordation  was  properly 
submitted  to  Customs  and  published  in 
the  Federal  Register.  As  no  public 
comments  in  opposition  to  the 
recordation  of  this  trade  name  was 
received  by  Customs  within  the  60-day 
comment  period,  the  trade  name  is  duly 
recorded  with  Customs  and  will  remain 
,  in  force  as  long  as  this  trade  name  is 
used  by  this  corporation,  unless  other 
action  is  required. 
EFFECTIVE  DATE:  January  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gwendolyn  Savoy,  Intellectual  Property 
Rights  Branch,  Office  of  Regulations  & 
Rulings,  U.S.  Customs  Service,  1300 
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Pennsylvania  Avenue,  NW.,  (Mint 
Annex)  Washington,  DC  20229;  (202) 
572-8710. 

SUPPLEMENTARY  INFORMATION: 

Backgrouhd 

Trade  names  adopted  by  business 
entities  may  be  recorded  with  Customs 
to  afford  the  particular  business  entity 
with  increased  commercial  protection. 
Customs  procedure  for  recording  trade 
names  is  provided  at  §  133.12  of  the 
Customs  Regulations  (19  CFR  133.12) 
pursuant  to  section  42  of  the  Act  of  July 
5,  1946,  as  amended  (15  U.S.C.  1124). 
Pursuant  to  this  regulatory  provision, 
the  Orthotec,  L.L.C.,  a  Delaware  Limited 
Liability  Company  organized  under  the 
laws  of  the  State  of  Delaware,  and 


located  at  9595  Wilshire  Blvd.,  Suite 
502,  Beverly  Hill,  California  90212, 
applied  to  Customs  for  protection  of  its 
trade  name  "ORTHOTEC". 

On  Thursday,  November  7,  2002,  a 
notice  of  application  for  the  recordation 
of  the  trade  name  "ORTHOTEC"  was 
published  in  the  Federal  Register  (67 
PR  67894).  The  notice  advised  that 
before  final  action  was  taken  on  the 
application,  consideration  would  be 
given  to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name  and  received  not  later 
than  January  6,  2003.  The  comment 
period  closed  January  6,  2003.  No 
comments  were  received  during  the 
comment  period.  Accordingly,  as 


provided  by  §  133.12  of  the  Customs 
Regulations,  "ORTHOTEC"  is  recorded 
with  Customs  as  the  trade  name  of 
Orthotec,  L.L.C.,  and  will  remain  in 
force  as  long  as  this  trade  name  is  used 
by  this  corporation,  unless  other  action 
is  required. 

The  trade  name  is  used  on  medical 
devices,  more  specifically,  surgical 
implants  made  of  stainless  steel  or 
titanium  for  spinal  surgery,  comprised 
of  hooks,  bolts,  screws,  rods, 
instruments  and  containers  to  hold  the 
goods  and  instruments. 

Dated:  January  7,  2003. 
Joanne  Roman  Stump, 
Chief,  Intellectual  Property  Rights  Branch. 
[FR  Doc.  03-648  Filed  1-10-03;  8^45  am] 
BILUNG  CODE  4820-02-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[PA181-4181a;  FRL-7399-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Pennsylvania; 
Redeslgnation  of  the  Allegheny  County 
Cart>on  IMonoxide  Nonattalnment  Area 
and  Approval  of  Miscellaneous 
Revisions 

Correction 

In  rule  document  02-28495  beginning 
on  page  68521  in  the  issue  of  Tuesday, 
November  12,  2002,  make  the  following 
correction: 

§81.339    [Corrected] 

On  page  68526,  in  the  table,  in  § 
81.339,  in  the  second  column,  under  the 
date  heading,  "1/13/02"  should  read, 
"1/13/03." 

[FR  Doc.  C2-28495  Filed  1-10-03;  8:45  am] 
BILLING  CODE  1505-01-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  76 

[MM  Docket  No.  98-204;  FCC-02-303] 

RIN4223 

Review  of  the  Commission's 
Broadcast  and  Cable  Equal 
Employment  Opportunity  Rules  and 
Policies 

Correction 

Federal  Register  document  02-32474 
was  inadvertently  published  in  the 
Rules  and  Regulations  section  in  the 
issue  of  Tuesday,  December  24,  2002,  on 
pages  78387-78388.  It  should  have 
appeared  in  the  Proposed  Rules  section. 

[FR  Doc.  C2-32474  Filed  1-10-03;  8:45  am] 
BILUNG  CODE  1S0S-01-O 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Employees'  Group  Life 
Insurance  Program:  New  Age  Bands 
and  New  Premiums 

Correction 

In  notice  docmnent  02-32891 
beginning  on  page  79659  in  the  issue  of 
Monday,  December  30,  2002  make  the 
following  corrections: 

1.  On  page  79660,  in  the  second 
column,  in  the  14th  line,  "not"  should 
read,  "no". 

2.  On  the  same  page,  in  the  same 
column,  in  the  19th  line,  "declaining" 
should  read,  "declining". 

3.  On  the  same  page,  in  the  third 
column,  in  the  first  full  paragraph,  in 
the  fourth  line,  "not"  should  read,  "no". 

4.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 


10th  line,  "increases"  should  read, 
"increase". 

5.  On  the  same  page,  in  the  same 
column,  the  second  full  paragraph,  in 
the  second  line  "(Ages  s70-74)"  should 
read,  "(Ages  70-74)". 

6.  On  the  same  page,  in  the  same 
colunm,  in  the  same  paragraph,  in  the 
third  line,  "Ages  80  &  Over)  '  should 
read.  "(Ages  80  &  Over)". 

|FR  Doc.  C2-32891  Filed  1-10^3;  8:45  am] 
BILLING  CODE  1SOS-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-14089;  Airspace 
Docket  No.  02-ACE-13] 

Modification  of  Class  E  Airspace; 
Caruthersville,  MO 

Correction 

In  rule  document  03-61  beginning  on 
page  490  in  the  issue  of  Monday, 
January  6,  2003,  make  the  following 
corrections: 

1.  On  page  490,  in  the  third  column, 
under  the  heading  The  Direct  Final 
Rule  Procedure^  in  the  ninth  line, 
"designation"  should  read, 
"designating". 

2.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  the 
21st  line,  "below"  should  read, 
"above". 

3.  Oh  the  same  page,  in  the  same 
column,  under  the  heading  Comments 
Invited,  in  the  fitfh  line,  "basic"  should 
read,  "basis". 

[FR  Doc.  C3-61  Filed  1-10-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[OAR-2002-0058;  FRL-7418-9] 
RIN  2060-AG69 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Industrial/ 
Commercial/Institutional  Boilers  and 
Process  Heaters 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
industrial/  commercial/institutional 
boilers  and  process  heaters.  The  EPA 
has  identified  industrial/commercial/ 
institutional  boilers  and  process  heaters 
as  major  sources  of  hazardous  air 
pollutants  (HAP)  emissions.  The 
proposed  rule  would  implement  section 
112(d)  of  the  Clean  Air  Act  (CAA)  by 
requiring  all  major  sources  to  meet  HAP 
emissions  standards  reflecting  the 
application  of  the  maximum  achievable 
control  technology  (MACT).  The 
proposed  rule  would  reduce  HAP 
emissions  by  58,000  ^ons  per  year, 
hydrogen  chloride — a  substance  that  is 
not  considered  to  be  a  carcinogen — 
accounts  for  42,000  tons  per  year  (72 
percent)  of  total  HAP  emissions 
reductions.  The  proposed  rule  would 


protect  air  quality  and  promote  the 
public  health  by  reducing  emissions  of 
some  of  the  HAP  listed  in  section 
112(b)(1)  of  the  CAA. 

The  HAP  emitted  by  facilities  in  the 
boiler  and  process  heater  source 
category  include  arsenic,  cadmium, 
chromium,  hydrogen  chloride  (HCl), 
hydrogen  fluoride,  lead,  manganese, 
mercury,  and  nickel.  Exposure  to  these 
substances  has  been  demonstrated  to 
cause  adverse  health  effects  such  as 
irritation  to  the  lung,  skin,  and  mucus 
membranes,  effects  on  the  central 
nervous  system,  kidney  damage,  and 
cancer.  The  adverse  health  effects 
associated  with  the  exposure  to  these 
specific  HAP  are  further  described  in 
this  preamble.  In  general,  these  findings 
have  only  been  shown  with 
concentrations  higher  than  those 
typically  in  the  ambient  air. 
DATES:  Comments.  Submit  comments  on 
or  before  March  14,  2003. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  February  3,  2003,  a  public 
hearing  will  be  held  on  February  12, 
2003. 

ADDRESSES:  Comments.  Comments  may 
be  submitted  by  mail  (in  duplicate,  if 
possible)  to  EPA  Docket  Center  (Air 
Docket),  U.S.  EPA  West  (MD-6102T), 
Room  B-108,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460, 
Attention  Docket  ID  No.  OAR-2002- 
0058.  By  hand  delivery/courier, 
comments  may  be  submitted  (in 


duplicate,  if  possible)  to  EPA  Docket 
Center,  Room  B-108,  U.S.  EPA  West. 
1301  Constitution  Avenue,  NW, 
Washington,  DC  20460,  Attention 
Docket  ID  No.  OAR-2002-0058.  Also, 
comments  may  be  submitted 
electronically  according  to  the  detailed 
instructions  as  provided  in  the 
SUPPLEMENTARY  INFORMATION  section. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  new  EPA 
facility  complex  in  Research  Triangle 
Park,  North  Carolina,  or  an  alternate  site 
nearby. 

Docket.  Docket  ID  No.  OAR-2002- 
0058  contains  supporting  information 
used  in  developing  the  proposed  rule. 
The  docket  is  located  at  the  U.S.  EPA, 
1301  Constitution  Avenue,  NW, 
Washington,  DC  20460  in  room  B108, 
and  may  be  inspected  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Eddinger,  Combustion  Group,  Emission 
Standards  Division  (C439-01),  U.S. 
EPA,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-5426,  fax  number  (919)  541-5450, 
e-mail:  eddinger.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  The  promulgation  of  the 
proposed  rule  would  affect  the 
following  North  American  Industrial 
Classification  System  (NAICS)  and 
Standard  Industrial  Classification  (SIC) 
codes. 


Category 

NAICS  code 

SIC  code 

Examples  of  potentially  regulated  entities 

Any  industry  using  a  tx>iler  or  process  tieater  as  de- 

211   

13 

Extractors  of  crude  petroleum  and  natural  gas. 

fined  in  the  proposed  rule. 

321  

24 

Manufacturers  of  lumtjer  and  wood  products. 

■ 

322 

26 

Pulp  and  paper  mills. 

325 

28 

Chemical  manufacturers. 

324 

29 

Petroleum  refineries,  and  manufacturers  of  coal 
products. 

316.  326,  339  

30 

Manufacturers  of  rubt)er  and  miscellaneous  plastic 
products. 

331  

33 

Steel  works,  blast  furnaces. 

332 

34 

Electroplating,  plating,  polishing,  anodizing,  and 
coloring. 

336 

37 

Manufacturers  of  motor  vehicle  parts  and  acces- 

» 

sones. 

221  ...'. 

49 

Electric,  gas,  and  sanitary  services. 

• 

622 

80 

Health  services. 

611  

82 

Educational  services 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
examples  of  the  types  of  entities  EPA  is 
now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  could  also  be  affected. 
To  determine  whether  your  facility. 


company,  business,  organization,  etc.,  is 
regulated  by  this  action,  you  should 
examine  the  applicability  criteria  in 
§  63.7485  of  the  proposed  rule.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 


How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2002-0058. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
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received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Docket  in  the  EPA  Docket 
Center.  (EPA/DC)  EPA  West,  Room 
B108, 1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  is  (202)  566-1742.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  The 
EPA's  policy  is  that  copyrighted 
material  will  not  be  placed  in  EPA's 
electronic  public  docket  but  will  be 
available  only  in  printed  paper  form  in 
the  official  public  docket.  To  the  extent 
feasible,  publicly  available  docket 
materials  will  be  made  available  in 
EPA's  electronic  public  docket.  When  a 
document  is  selected  from  the  index  list 
in  EPA  Dockets,  the  system  will  identify 
whether  the  docimient  is  available  for 
viewing  in  EPA's  electronic  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  above.  The  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 


docket  materials  through  EPA's 
electronic  public  docket. 

For  public  conmienters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,. CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  conunent,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Pubnc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
wrritten  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket,  visit 
EPA  Dockets  online  or  see  67  FR  38102, 
May  31,  2002. 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate' 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  The  EPA 
is  not  required  to  consider  these  late 
comments.  However,  late  comments 
may  be  considered  if  time  permits. 
Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and-in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  The  EPA's  policy  is  that 


EPA  will  not  edit  your  comnjent,  and 
any  identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Yoiu  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket,  and  follow  the  online 
instructions  for  submitting  comments. 
To  access  EPA's  electronic  public 
docket  from  the  EPA  hiternet  Home 
Page,  select  "Information  Sources," 
"Dockets,  "  and  "EPA  Dockets."  Once  in 
the  system,  select  "search,"  and  theif 
key  in  Docket  ID  No.  OAR-2002-0058. 
The  system  is  an  anonymous  access 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  a-and-r-docket@epa.gov, 
Attention  Docket  ID  No.  OAR-2002- 
0058.  In  contrast  to  EPA's  electronic 
public  docket,  EPA's  e-mail  system  is 
not  an  anonymous  access  system.  If  you 
send  an  e-mail  comment  directly  to  the 
Docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  ydur  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket  and  made  available  in 
EPA's  electronic  public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  below.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

By  Mail.  Send  your  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center.  U.S.  EPA,  Mailcode:  6102T. 
1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460,  Attention 
Docket  ID  No.  OAR-2002-0058.  The 
EPA  requests  a  separate  copy  also  be 
sent  to  the  contact  person  listed  above 
(see  FOR  FURTHER  INFORMATION  CONTACT). 

By  Hand  Delivery  or  Courier.  Deliver 
yoinr  comments  to:  EPA  Docket  Center, 
Room  B108,  1301  Constitution  Ave., 
NW.,  Washington,  DC,  Attention  Docket 
ID  No.  OAR-2002-0058.  Such  deliveries 
are  only  accepted  during  the  Docket's 
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normal  hours  of  operation  as  identified 
above. 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
following  address:  Mr.  Jim  Eddinger,  c/ 
o  OAQPS  Document  Control  Officer 
(Room  C404-2),  U.S.  EPA,  Research 
Triangle  Park,  27711,  Attention  Docket 
ID  No.  OAR-2002-0058.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all.of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
conunents: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
conunents  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  yoiu  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 


as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Kelly  Hayes. 
Combustion  Group,  Emission  Standards 
Division  (C43»-01),  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  (919)  541-5578  at  least  2  days 
in  advance  of  the  public  hearing. 
Persons  interested  in  attending  the 
public  hearing  must  also  call  Ms.  Kelly 
Hayes  to  verify  the  time,  date,  and 
location  of  the  hearing. 

The  public  hearing  will  provide 
interested  parties  the  opportunity  to 
present  data,  views,  or  arguments 
concerning  the  proposed  rule.  If  a 
public  hearing  is  requested  and  held, 
EPA  will  ask  clarifying  questions  during 
the  oral  presentation  but  will  not 
respond  to  the  presentations  or 
comments.  Written  statements  and 
supporting  information  will  be 
considered  with  equiv^dent  weight  as 
any  oral  statement  and  supporting 
information  presented  at  a  public 
hearing,  if  held. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background  Information 

A.  What  criteria  are  used  in  the 
development  of  NESHAP? 

B.  What  is  the  regulatory  development 
background  of  the  source  categories  in 
the  proposed  rule? 

C.  What  is  the  statutory  authority  for  the 
proposed  rule? 

D.  What  is  the  relationship  between  the 
proposed  rule  and  other  combustion 
rules? 

E.  What  are  the  health  effects  of  pollutants 
emitted  from  industrial/commercial/ 
institutional  boilers  and  process  heaters? 

II.  Summary  of  the  Proposed  Rule 

A.  What  source  categories  and 
subcategories  are  affected  by  the 
proposed  rule? 

B.  What  pollutants  are  emitted? 

C.  What  is  the  affected  source? 

D.  Does  the  proposed  rule  apply  to  me? 

E.  What  emission  limitations  and  work 
practice  standards  must  I  meet? 

F.  What  are  the  testing  and  initial 
compliance  requirements? 

G.  What  are  the  continuous  compliance 
requirements? 

H.  What  are  the  notification,  recordkeeping 
and  reporting  requirements? 
in.  Rationale  of  the  Proposed  Rule 

A.  How  did  EPA  determine  which 
pollution  sources  would  be  regulated 
under  the  proposed  rule? 

B.  How  did  EPA  select  the  format  for  the 
proposed  rule? 

C.  How  did  EPA  determine  the  proposed 
emission  limitations  for  existing  units? 

D.  How  did  EPA  determine  the  MACT  floor 
for  existing  units? 

E.  How  did  EPA  consider  beyond-the-floor 
for  existing  units? 

F.  Should  EPA  consider  different 
subcategories  for  solid  fuel  boilers  and 
process  heaters? 

G.  How  did  EPA  determine  the  proposed 
emission  limitations  for  new  units? 


H.  How  did  EPA  determine  the  MACT 

floor  for  new  units? 
I.  How  did  EPA  consider  beyond-the-floor 

for  new  units? 
J.  How  did  EPA  determine  testing  and 

monitoring  requirements  for  the 

proposed  rule? 
K.  How  did  EPA  determine  compliance 

times  for  the  proposed  rule? 
L.  How  did  EPA  determine  the  required 

records  and  reports  for  the  proposed 

rule? 
M.  How  does  the  proposed  rule  affect 

permits? 
N.  What  alternative  provisions  are  being 

considered? 

IV.  Impacts  of  the  Proposed  Rule 

A.  What  are  the  air  impacts? 

B.  What  are  the  water  and  solid  waste 
impacts? 

C.  What  are  the  energy  impacts? 

D.  What  are  the  control  costs? 

E.  Can  we  achieve  the  goals  of  the 
proposed  rule  in  a  less  costly  manner? 

F.  What  are  the  economic  impacts? 

G.  What  are  the  social  costs  and  benefits 
of  the  proposed  rule? 

V.  Public  Participation  and  Requests  for 

Comment 

VI.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act  of  1995 

F.  Regulatory  Flexibility  Act  as  Amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  5  U.S.C.  601  et  seq. 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Executive  Order  13211,  Actions 

Concerning  Regulations  That 

Significantly  Affect  Energy  Supply, 

Distribution,  or  Use 

I.  Background  Information 

A.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  EPA 
to  promulgate  regulations  for  the  control 
of  HAP  emissions  from  each  source 
category  listed  under  section  112(c)  of 
the  CAA.  The  statute  requires  the 
regulations  to  reflect  the  maximum 
degree  of  reductions  in  emissions  of 
HAP  that  is  achievable  taking  into 
consideration  the  cost  of  achieving 
emissions  reductions,  any  nonair 
quality  health  and  environmental 
impacts,  and  energy  requirements.  This 
level  of  control  is  commonly  referred  to 
as  MACT.  The  MACT  based  regulation 
can  be  based  on  the  emissions 
reductions  achievable  through 
application  of  measures,  processes, 
methods,  systems,  or  techniques 
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including,  but  not  limited  to:  (1) 
Reducing  the  volume  of,  or  eliminating 
emissions  of,  such  pollutants  through 
process  changes,  substitutions  of 
materials,  or  other  modifications;  (2) 
enclosing  systems  or  processes  to 
eliminate  emissions;  (3)  collecting, 
captiuing,  or  treating  such  pollutants 
when  released  from  a  process,  stack, 
storage  or  fugitive  emission  point;  (4) 
design,  equipment,  work  practices,  or 
operational  standards  as  provided  in 
subsection  112(h)  of  the  CAA;  or  (5)  a 
combination  of  the  above. 

For  new  sources,  MACT  based 
standards  caimot  be  less  stringent  than 
the  emission  control  achieved  in 
practice  by  the  best-controlled  similar 
source.  The  MACT  based  standards  for 
existing  soiuces  can  be  less  stringent 
than  standards  for  new  sources,  but  they 
cannot  be  less  stringent  than  the  average 
emission  limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources  for  categories  and  subcategories 
with  30  or  more  sources,  or  the  best 
performing  5  soiuces  for  categories  or 
subcategories  with  fewer  than  30 
sources. 

In  essence,  these  MACT  based 
standards  would  ensiue  that  all  major 
sources  of  toxic  air  emissions  achieve 
the  level  of  control  already  being 
achieved  by  the  better-controlled  and 
lower-emitting  sources  in  each  category. 
This  approach  provides  assurance  to 
citizens  that  each  major  source  of  toxic 
air  pollution  will  be  required  to 
effectively  control  its  emissions.  A 
major  soiut:e  of  HAP  emissions  is  any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area 
arid  vmder  conunon  control  that  emits  or 
has  the  potential  to  emit  any  single  HAP 
at  a  rate  of  10  tons  or  more  per  year  or 
any  combination  of  HAP  at  a  rate  of  25 
tons  or  more  a  year.  At  the  same  time, 
this  approach  provides  a  level  economic 
playing  field,  ensuring  that  facilities 
that  employ  cleaner  processes  and  good 
■  emission  controls  are  not  disadvantaged 
relative  to  competitors  with  poorer 
cantrols. 

B.  What  Is  the  Regulatory  Development 
Background  of  the  Source  Categories  in 
the  Proposed  Rule? 

In  September  1996,  EPA  chartered  the 
Industrial  Combustion  Coordinated 
Rulemaking  (ICCR)  advisory  committee 
under  the  Federal  Advisory  Committee 
Act  (FACA).  The  committee's  objective 
was  to  develop  recommendations  for 
regulations  for  several  combustion 
source  categories  under  sections  112 
and  129  of  the  CAA.  The  ICCR  advisory 
committee,  known  as  the  Coordinating 
Committee,  formed  Soiu-ce  Work  Groups 
for  the  various  combustion  types 


covered  under  the  ICCR.  One  of  the 
work  groups  was  formed  to  research 
issues  related  to  boilers;  another  was 
formed  to  research  issues  related  to 
process  heaters.  The  Boiler  and  Process 
Heater  Work  Groups  submitted 
recommendations,  information,  and 
data  analysis  results  to  the  Coordinating 
Committee,  which  in  turn  considered 
them  and  submitted  recommendations 
and  information  to  EPA.  The 
Committee's  reconunendations  were 
considered  by  EPA  in  developing  the 
proposed  rule  for  boilers  and  process 
heaters.  The  Committee's  2-year  charter 
expired  in  September  1998. 

Following  the  expiration  of  the  ICCR 
FACA  charter,  EPA  decided  to  combine 
boilers  with  units  in  the  process  heater 
source  category  covering  indirect-fired 
units,  and  to  regulate  both  under  the 
proposed  NESHAP.  This  was  done 
because  indirect-fired  process  heaters 
and  boilers  are  similar  devices,  bum 
similar  fuel,  have  similar  emission 
characteristics,  and  emissions  from  each 
can  be  controlled  using  similar  control 
devices  or  techniques. 

C.  What  Is  the  Statutory  Authority  for 
the  Proposed  Rule? 

Section  112  of  the  CAA  requires  <hat 
EPA  promulgate  regulations  requiring 
the  control  of  HAP  emissions  from 
major  sources  and  certain  area  sources. 
The  control  of  HAP  is  achieved  through 
promulgation  of  emission  standards 
under  sections  112(d)  and  (f)  of  the  CAA 
and,  in  appropriate  circumstances,  work 
practice  standards  under  section  112(h) 
of  the  CAA. 

An  initial  list  of  categories  of  major 
and  area  sources  of  HAP  selected  for 
regulation  in  accordance  with  section 
112(c)  of  the  CAA  was  pubfished  in  the 
Federal  Register  on  July  16,  1992  (57  FR 
31576).  Industrial  boilers,  commercial 
and  institutional  boilers,  and  process 
heaters  are  three  of  the  listed  1 74 
categories  of  sources.  The  listing  was 
based  on  the  Administrator's 
determination  that  they  may  reasonably 
be  anticipated  to  emit  several  of  the  188 
listed  HAP  in  quantities  sufficient  to 
designate  them  as  major  sources. 

D.  What  Is  the  Relationship  Between  the 
Proposed  Rule  and  Other  Combustion 
Rules? 

The  proposed  rule  regulates  source 
categories  covering  industrial  boilers, 
institutional  and  commercial  boilers, 
and  process  heaters.  These  source 
categories  potentially  include 
combustion  units  that  are  already 
regulated  by  other  MACT  standards. 
Therefore,  we  are  excluding  from 
today's  proposed  rule  any  units  that  are 


already  or  will  be  subject  to  regulation 
under  another  MACT  standard. 

The  commercial  and  industrial  solid 
waste  incinerators  (CISWI)  standards 
(40  CFR  60,  subparts  CCCC  and  DDDD) 
regulate  commercial  and  industrial 
nonhazardous  solid  waste  incinerators. 
Sources  subject  to  the  CISWI  rules  are 
exempt  from  the  requirements  of  the 
proposed  rule. 

The  utility  HAP  study  Report  to 
Congress  provides  information  used  to 
determine  whether  fossil  fuel-fired 
utility  boilers  should  be  regulated  in  a 
future  MACT  standard.  A  fossil  fuel- 
fired  utility  boiler  is  a  fossil  fuel-fired 
combustion  unit  with  a  heat  input 
greater  than  25  megawatts  that  serves  a 
generator  producing  electricity  for  sale. 
Fossil  fuel-fired  utility  boilers  are 
exempt  from  the  proposed  rule. 
Nonfossil  fuel-fired  utility  boilers  are 
covered  by  the  proposed  rule. 

The  EPA's  Office  of  Solid  Waste  is  in 
the  process  of  developing  MACT  based 
standards  for  hazardous  waste  boilers. 
Boilers  burning  hazardous  waste  are  not 
included  in  the  proposed  rule. 

In  1986,  EPA  had  codified  new  source 
performance  standards  (NSPS)  for 
industrial  boilers  (40  CFR  part  60, 
subparts  Db  and  Dc)  and  revised 
portions  of  them  in  1999.  The  NSPS 
regulates  emissions  of  particulate  matter 
(PM),  sulfur  dioxide,  and  nitrogen 
oxides  from  boilers  constructed  after 
June  19,  1984.  Sources  subject  to  the 
NSPS  are  still  subject  to  the  proposed 
rule  because  the  proposed  rule  regulates 
sources  of  hazardous  air  pollutants 
while  the  NSPS  does  not.  However,  in 
developing  the  proposed  rule  for 
industrial/commercial/institutional 
boilers  and  process  heaters,  EPA 
minimized  the  monitoring 
requirements,  testing  requirements,  and 
recordkeeping  requirements  to  avoid 
duplicating  requirements. 

Because  of  the  broad  applicability  of 
the  proposed  rule  due  to  the  definition 
of  a  process  heater,  certain  process 
heaters  could  appear  to  fit  the 
appficability  of  another  existing  MACT 
rule.  We  have,  therefore,  included  in  the 
list  of  combustion  units  exempt  from 
the  proposed  rule  refining  kettles 
subject  to  the  secondary  lead  MACT 
rule  (40  CFR  63,  subpart  X).  This  is  one 
combustion  unit  meeting  the  definition 
of  a  process  heater,  that  we  are 
specifically  aware  of,  that  is  covered  by 
another  MACT  standard.  Therefore,  we 
are  requesting  comments  on  other 
process  heaters  that  are  already  or  will 
be  subject  to  regulation  under  another 
MACT  standard. 
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E.  What  Are  the  Heakh  Effects  of 
Pollutants  Emitted  From  Industrial/ 
Commercial/Institutional  Boilers  and 
Process  Heaters? 

Today's  proposed  rule  protects  air 
quality  and  promotes  the  public  health 
by  reducing  emissions  of  some  of  the 
HAP  listed  in  section  112(b)(1)  of  the 
CAA.  As  noted  above,  emissions  data 
collected  during  development  of  the 
proposed  rule  show  that  hydrogen 
chloride  emissions  represent  the 
predominant  HAP  emitted  by  industrial 
boilers,  accounting  for  59  percent  of  the 
total  HAP  emissions.  Industrial  boilers 
and  process  heaters  also  emit  lesser 
amounts  of  hydrogen  fluoride, 
accounting  for  about  5  percent  of  total 
HAP  emissions,  and  metals  (arsenic, 
cadmium,  chromium,  mercury, 
manganese,  nickel,  and  lead), 
accounting  for  about  4  percent  of  total 
HAP  emissions.  Exposure  to  these  HAP 
is  associated  with  a  variety  of  adverse 
health  effects.  These  adverse  health 
effects  include  chronic  health  disorders 
(e.g.,  irritation  of  the  lUng,  skin,  and 
mucus  membranes,  effects  on  the 
central  nervous  system,  and  damage  to 
the  kidneys),  and  acute  health  disorders 
[e.g.,  lung  irritation  and  congestion, 
alimentary  effects  such  as  nausea  and 
vomiting,  and  effects  on  the  kidney  and 
central  nervous  system).  We  have 
classified  two  of  the  HAP  as  human 
carcinogens  and  three  as  probable 
human  carcinogens.  We  do  not  know 
the  extent  to  which  the  adverse  health 
effects  described  above  occur  in  the 
populations  surrounding  these  facilities. 
However,  to  the  extent  the  adverse 
effects  do  occur,  today's  proposed  rule 
would  reduce  emissions  and  subsequent 
exposures. 

1.  Arsenic 

Acute  (short-term)  high-level 
inhalation  exposure  to  arsenic  dust  or 
fumes  has  resulted  in  gastrointestinal 
effects  (nausea,  diarrhea,  abdominal 
pain),  and  central  and  peripheral 
nervous  system  disorders.  Chronic 
(long-term)  inhalation  exposure  to 
inorganic  arsenic  in  humans  is 
associated  with  irritation  of  the  skin  and 
mucous  membranes.  Human  data 
suggest  a  relationship  between 
inhalation  exposure  of  women  working 
at  or  living  near  metal  smelters  and  an 
increased  risk  of  reproductive  effects, 
such  as  spontaneous  abortions. 
Inorganic  arsenic  exposure  in  humans 
by  the  inhalation  route  has  been  shown 
to  be  strongly  associated  with  lung 
cancer,  while  ingestion  of  inorganic 
arsenic  in  himians  has  been  linked  to  a 
form  of  skin  cancer  and  also  to  bladder, 
liver,  and  lung  cancer.  The  EPA  has 


classified  inorganic  arsenic  as  a  Group 
A,  human  carcinogen. 

2.  Cadmium 

The  acute  (short-term)  effects  of 
cadmium  inhalation  in  humans  consist 
mainly  of  effects  on  the  lung,  such  as 
pulmonary  irritation.  Chronic  (long-    ■ 
term)  inhalation  or  oral  exposure  to 
cadmium  leads  to  a  build-up  of 
cadmium  in  the  kidneys  that  can  cause 
kidney  disease.  Cadmium  has  been 
shown  to  be  a  developmental  toxicant  in 
animals,  resulting  in  fetal  malformations 
and  other  effects,  but  no  conclusive 
evidence  exists  in  humans.  An 
association  between  cadmium  exposure 
and  an  increased  risk  of  lung  cemcer  has 
been  reported  from  human  studies,  but 
these  studies  are  inconclusive  due  to 
confounding  factors.  Animal  studies 
have  demonstrated  an  increase  in  lung 
cancer  from  long-term  inhalation 
exposure  to  cadmium.  The  EPA  has 
classified  cadmium  as  a  Group  Bl, 
probable  carcinogen. 

3.  Chromium 

Chromiimi  may  be  emitted  in  two 
forms,  trivalent  chromium  (chromium 
III)  or  hexavalent  chromium  (chromium 
VI).  The  respiratory  tract  is  the  major 
target  organ  for  chromium  VI  toxicity, 
for  acute  (s^ort-term)  and  chronic  (long- 
term)  inhalation  exposures.  Shortness  of 
breath,  coughing,  and  wheezing  have 
been  reported  from  acute  exposure  to 
chromium  VI,  while  perforations  and 
ulcerations  of  the  septiun,  bronchitis, 
decreased  pulmonary  function, 
pneumonia,  and  other  respiratory  effects 
have  been  noted  from  chronic  exposure. 
Limited  human  studies  suggest  that 
chromiiun  VI  inhalation  exposure  may 
be  associated  with  complications  during 
pregnancy  and  childbirth,  while  animal 
studies  have  not  reported  reproductive 
effects  from  inhalation  exposure  to 
chromium  VI.  Human  and  animal 
studies  have  clearly  established  that 
inhaled  chromium  VI  is  a  carcinogen, 
resxilting  in  an  increased  risk  of  lung 
cancer.  The  EPA  has  classified 
chromium  VI  as  a  Group  A,  hvunan 
carcinogen. 

Chromium  III  is  less  toxic  than 
chromium  VI.  The  respiratory  tract  is 
also  the  major  target  organ  for 
chromium  III  toxicity,  similar  to 
chromiiun  VI.  Chromium  III  is  an 
essential  element  in  humans,  with  a 
daily  intake  of  50  to  200  micrograms  per 
day  recommended  for  an  adult.  The 
body  can  detoxify  some  amount  of 
chromium  VI  to  chromiiun  HI.  The  EPA 
has  not  classified  chromium  m  with 
re^>ect  to  carcinogenicity. 


4.  Hydrogen  Chloride 

Hydrogen  chloride,  also  called 
hydrochloric  acid,  is  corrosive  to  the 
eyes,  skin,  and  mucous  membranes. 
Acute  (short-term)  inhalation  exposure 
may  cause  eye,  nose,  and  respiratory 
tract  irritation  and  inflanunation  and 
pulmonary  edema  in  humans.  Chronic 
(long-term)  occupational  exposure  to 
hydrochloric  acid  has  been  reported  to 
cause  gastritis,  bronchitis,  and 
dermatitis  in  workers.  Prolonged 
exposiue  to  low  concentrations  may 
also  cause  dental  discoloration  and 
erosion.  No  information  is  available  on 
the  reproductive  or  developmental 
effects  of  hydrochloric  acid  in  humans. 
In  rats  exposed  to  hydrochloric  acid  by 
inhalation,  altered  estrus  cycles  have 
been  reported  in  females  and  increased 
fetal  mortality  and  decreased  fetal 
weight  have  been  reported  in  offspring. 
The  EPA  has  not  classified  hydrochloric 
acid  for  carcinogenicity. 

5.  Hydrogen  Fluoride 

Acute  (short-term)  inhalation 
exposure  to  gaseous  hydrogen  fluoride 
can  cause  severe  respiratory  damage  in 
humans,  including  severe  irritation  and 
pulmonary  edema.  Chronic  (long-term) 
exposure  to  fluoride  at  low  levels  has  a 
beneficial  effect  of  dental  cavity 
prevention  and  may  also  be  useful  for 
the  treatment  of  osteoporosis.  Exposure 
to  higher  levels  of  fluoride  may  cause 
dental  fluorosis.  One  study  reported 
menstrual  irregularities  in  women 
occupationally  exposed  to  fluoride.  The 
EPA  has  not  classified  hydrogen 
fluoride  for  carcinogenicity. 

6.  Lead 

Lead  is  a  very  toxic  element,  causing 
a  variety  of  effects  at  low  dose  levels. 
Brain  damage,  kidney  damage,  and 
gastrointestinal  distress  may  occur  fitim 
acute  (short-term)  exposure  to  high 
levels  of  lead  in  humans.  Chronic  (long- 
term)  exposure  to  lead  in  hiunans 
results  in  effects  on  the  blood,  central 
nervous  system  (CNS),  blood  pressure, 
and  kidneys.  Children  are  particidarly 
sensitive  to  the  chronic  effects  of  lead, 
with  slowed  cognitive  development, 
reduced  growth  and  other  effects 
reported.  Reproductive  effects,  such  as 
decreased  sperm  coimt  in  men  and 
spontaneous  abortions  in  women,  have 
been  associated  with  lead  exposiue.  The 
developing  fetus  is  at  particular  risk 
from  maternal  lead  exposure,  with  low 
birth  weight  and  slowed  postnatal 
neurobehavioral  development  noted. 
Human  studies  are  inconclusive 
regarding  lead  exposure  and  cancer, 
while  animal  studies  have  reported  an 
increase  in  kidney  cancer  from  lead 
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exposure  by  the  oral  route.  The  EPA  has. 
classified  lead  as  a  Group  B2,  probable 
human  carcinogen. 

7.  Manganese 

Health  effects  in  humans  have  been 
associated  with  both  deficiencies  and 
excess  intakes  of  manganese.  Chronic 
(long-tenn)  exposure  to  low  levels  of 
manganese  in  the  diet  is  considered  to 
be  nutritionally  essential  in  humans, 
with  a  recommended  daily  allowance  of 
2  to  5  milligrams  per  day.  Chronic 
exposure  to  high  levels  of  manganese  by 
inhalation  in  hiunans  results  primarily 
in  CNS  effects.  Visual  reaction  time, 
hand  steadiness,  and  eye-hand 
coordination  were  affected  in 
chronically-exposed  workers. 
Manganism,  characterized  by  feelings  of 
wealuiess  and  lethargy,  tremors,  a  mask- 
like face,  and  psychological 
disturbances,  may  result  from  chronic 
exposure  to  higher  levels.  Impotence 
and  loss  of  libido  have  been  noted  in 
male  workers  afflicted  with  manganism 
attributed  to  inhalation  exposiu-es.  The 
EPA  has  classified  manganese  in  Group 
D,  not  classifiable  as  to  carcinogenicity 
in  humans. 

8.  Mercury 

Mercury  exists  in  three  forms: 
elemental  mercury,  inorganic  mercujy 
compounds  (primarily  mercuric 
chloride),  and  organic  mercury 
compounds  (primarily  methyl  mercury). 
Each  form  exhibits  different  health 
effects.  Various  major  sources  may 
release  elemental  or  inorganic  mercury; 
environmental  methyl  mercury  is 
typically  formed  by  biological  processes 
aiter  mercury  has  precipitated  from  the 
ait. 

Acute  (short-term)  exposiue  to  high 
levels  of  elemental  mercury  in  humans 
results  in  CNS  effects  such  as  tremors, 
mood  changes,  and  slowed  sensory  and 
motor  nerve  function.  High  inhalation 
exposures  can  also  cause  kidney  damage 
and  effects  on  the  gastrointestinal  tract 
and  respiratory  system.  Chronic  (long- 
term)  exposure  to  elemental  mercury  in 
humans  also  affects  the  CNS,  with 
effects  such  as  increased  excitability, 
irritability,  excessive  shyness,  and 
tremors.  The  EPA  has  not  classified 
elemental  mercury  with  respect  to 
cancer. 

Acute  exposure  to  inorganic  mercury 
by  the  oral  route  may  result  in  effects 
such  as  nausea,  vomiting,  and  severe 
abdominal  pain.  The  major  effect  from 
chronic  exposure  to  inorganic  mercury 
is  kidney  damage.  Reproductive  and 
developmental  animal  studies  have 
reported  effects  such  as  alterations  in 
testicular  tissue,  increased  embryo 
resorption  rates,  and  abnormalities  of 


development.  Mercmic  chloride  (an 
inorganic  mercury  compound)  exposiu« 
has  been  shown  to  result  in 
forestomach,  thyroid,  and  renal  tumors 
in  experimental  animals.  The  EPA  has 
classified  mercuric  chloride  as  a  Group 
C,  possible  human  carcinogen. 

9.  Nickel 

Nickel  is  an  essential  element  in  some 
animal  species,  and  it  has  been 
suggested  it  may  be  essential  for  human 
nutrition.  Nickel  dermatitis,  consisting 
of  itching  of  the  fingers,  hand  and 
forearms,  is  the  most  common  effect  in 
hiunans  from  chronic  (long-term)  skin 
contact  with  nickel. 

Respiratory  effects  have  also  been 
reported  in  hiunans  from  inhalation 
exposure  to  nickel.  No  information  is 
available  regarding  the  reproductive  or 
developmental  effects  of  nickel  in 
humans,  but  animal  studies  have 
reported  such  effects.  Human  and 
animal  studies  have  reported  an 
increased  risk  of  lung  and  nasal  cancers 
from  exposure  to  nickel  refinery  dusts 
and  nickel  subsulfide.  Animal  studies  of 
soluble  nickel  compounds  (i.e.,  nickel 
carbonyl)  have  reported  lung  tumors. 
The  EPA  has  classified  nickel  refinery 
subsulfide  as  Group  A,  human 
carcinogens  and  nickel  carbonyl  as  a 
Group  B2,  probable  human  carcinogen. 

n.  Summary  of  the  Proposed  Rule 

A.  What  Source  Categories  and 
Subcategories  Are  Affected  by  the 
Proposed  Rule? 

The  proposed  rule  affects  industrial 
boilers,  institutional  and  commercial 
boilers,  and  process  heaters.  In  the 
proposed  rule  process  heaters  are 
defined  as  units  in  which  the 
combustion  gases  do  not  directly  come 
into  contact  with  process  gases  in  the 
combustion  chamber  (e.g.,  indirect 
fired).  Boiler  means  an  enclosed  device 
using  controlled  flame  combustion  and 
having  the  primary  purpose  of 
recovering  thermal  energy  in  the  form  of 
steam  or  hot  water.  Combustion  units 
are  not  subject  to  the  proposed  rule 
simply  by  virtue  of  having  a  waste  heat 
boiler.  A  waste  heat  boiler  (or  heat 
recovery  steam  generator)  is  a  device 
that  recovers  normally  unused  energy 
and  converts  it  to  usable  heat.  Emissions 
from  a  combustion  unit  with  a  waste 
heat  boiler  are  regulated  by  the 
applicable  standards  for  the  particular 
type  of  combustion  unit.  For  example, 
emissions  from  a  commercial  or 
industrial  solid  waste  incineration  unit, 
or  other  incineration  unit  writh  a  waste 
heat  boiler  are  regulated  by  standards 
established  under  section  129  of  the 
CAA. 


Hot  water  heaters  also  are  not 
regulated  under  today's  proposed  rule. 
A  hot  water  heater  is  a  closed  vessel  in 
which  water  is  heated  by  combustion  of 
gaseous  fuel  and  is  withdrawn  for  use 
external  to  the  vessel  at  pressures  not 
exceeding  160  pounds  per  square  inch 
gauge  and  water  temperatures  not 
exceeding  210  degree  Fahrenheit. 

B.  What  Pollutants  Are  Emitted? 

Boilers  and  process  heaters  emit  PM, 
volatile  organic  compounds,  and 
hazardous  air  pollutants,  depending  on 
the  material  burned.  Solid  and  liquid 
fuel-fired  units  emit  metals,  halogenated 
compounds  and  organic  compounds. 
Gas  fuel-fired  units  emit  mostly  organic 
compounds. 

C.  What  Is  the  Affected  Source? 

The  affected  source  is  each  individual 
industrial,  commercial,  or  institutional 
boiler  or  process  heater  located  at  a 
major  facility.  The  affected  source  does 
not  include  units  that  are  municipal 
waste  combustors  (40  CFR  part  60, 
subparts  AAAA,  BBBB,  Eb  or  Cb), 
medical  waste  incinerators  (40  CFR  part 
60,  subpart  Ce  and  Ec),  fossil  fuel-fired 
electric  utility  steam  generating  units, 
commercial  and  industrial  solid  waste 
incineration  units  (40  CFR  part  60, 
subparts  CCCC  or  DDDD),  recovery 
boilers  or  furnaces  (40  CFR  part  63, 
subpart  MM),  ethylene  cracking 
furnaces  (40  CRF  part  63,  subpart  YY), 
or  hazardous  waste  combustion  units 
required  to  have  a  permit  under  section 
3005  of  the  Solid  Waste  Disposal  Act  or 
are  subject  to  40  CFR  part  63,  subpart 
EEE. 

D.  Does  the  Proposed  Rule  Apply  to  Me? 

The  proposed  rule  applies  to  you  if 
you  own  or  operate  a  boiler  or  process 
heater  at  a  major  source  meeting  the 
requirements  discussed  previously  in 
this  preamble.  A  major  source  of  HAP 
emissions  iseny  stationary  source  or 
group  of  stationary  sources  located 
within  a  contiguous  area  and  under 
common  control  that  emits  or  has  the 
potential  to  emit  any  single  HAP  at  a  , 
rate  of  10  tons  or  more  per  year  or  any 
combination  of  HAP  at  a  rate  of  25  tons 
or  more  a  year. 

E.  What  Emission  Limitations  and  Work 
Practice  Standards  Must  I  Meet? 

You'must  meet  the  emission  limits 
and  work  practice  standards  for  the 
subcategories  in  Table  1  of  this 
preamble  for  each  of  the  pollutants 
listed.  Emission  limits  and  work 
practice  standards  were  developed  for 
new  and  existing  sources;  and  for  large, 
small,  and  limited  use  solid,  liquid,  and 
gas  fuel-fired  units.  Large  units  are  those 
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watertube  boilers  and  process  heaters 
with  heat  input  capacities  greater  than 
10  million  British  thermal  units  per 
hour  (MMBtu/hr).  Small  units  are  any 
firetube  boilers  or  any  boiler  and 
process  heater  with  heat  input 
capacities  less  than  or  equal  to  10 
MMBtu/hr.  Limited  use  units  are  those 
large  units  with  capacity  utilizations 


less  than  or  equal  to  10  percent  as 
required  in  a  federally  enforceable 
permit. 

If  yoiu-  new  or  existing  boiler  or 
process  heater  is  permitted  to  bum  a 
solid  fuel  (either  as  a  primary  fuel  or  a 
backup  fuel),  or  any  combination  of 
solid  fuel  with  liquid  or  gaseous  fuel, 
the  unit  is  in  one  of  the  solid 


subcategories.  If  your  new  or  existing 
boiler  or  process  heater  bums  a  liquid 
fuel,  or  a  liquid  fuel  in  combination 
with  a  gaseous  fuel,  the  unit  is  in  one 
of  the  liquid  subcategories.  If  your  new 
or  existing  boiler  or  process  heater 
bums  a  gaseous  fuel  only,  the  unit  is  in 
the  gas  subcategory. 


Table  1  .—Emission  Limits  and  Work  Practice  Standards  for  Boilers  and  Process  Heaters 

[Pounds  per  million  British  thermal  units] 


Source 


Subcategory 


Particulate 
matter  (PM) 


or 


Total  se- 
lected metals 


Hydrogen 
chloride  (HCI) 


Mercury  (Hg) 


Cart>on  Monoxide 
(CO)(ppm  @  3%oxygen) 


New  Boiler,  or  Proc- 
ess Heater. 


Existing  Boiler  or 
Process  Heater. 


Solid  Fuel,  Large  Unit 

Solid  Fuel,  Small  Unit 
Solid  Fuel,  Limited 

Use. 
Liquid  Fuel,  Large 

Unit. 
Liquid  Fuel,  Small  Unit 
Liquid  Fuel.  Limited 

Use. 
Gaseous  Fuel  Large 

Unit. 
Giaseous  Fuel  Small 

Unit. 
Gaseous  Fuel  Limited 

Use. 
Solid  Fuel,  Large  Unit 

Solid  Fuel,  Small  Unit 
Solid  Fuel,  Limited 

Used. 
Liquid  Fuel,  Large 

Unit. 
Liquid  Fuel,  Small  Unit 
Liquid  Fuel,  Limited 

Use. 
Gaseous  Fuel  


0.026 

0.026 
0.026 

0.03 

0.03 
0.03 


or 


or 
or 


0.0001 

0.0001 

0.0001 


0.02 

0.02 
0.02 

0.0005 


0.000003 

0.000003 
0.000003 


400 


0.0009 


0.0009 


400 
400 

400 
400 

400 


0.07 


or 


0.001 


0.09 


0.000007 


0.2 


or 


0.001 


For  solid  fuel-fired  boilers  or  process 
heaters,  we  are  proposing  to  allow 
sources  to  choose  one  of  two  emission 
limit  options:  (1)  Existing  and  new 
affected  sources  may  choose  to  limit  PM 
emissions  to  the  level  listed  in  Table  1 
of  this  preamble  or  (2)  existing  and  new 
affected  sources  may  choose  to  limit 
total  selected  metals  emissions  to  the 
level  listed  in  Table  1  of  this  preamble. 

If  you  do  not  use  an  add-on  control 
or  use  an  add-on  control  other  than  a 
wet  scrubber,  you  must  maintain 
opacity  level  to  less  than  or  equal  to  the 
level  established  diu-ing  the  compliance 
test  for  mercury  and  PM  or  total  selected 
metals,  and  maintain  the  fuel  chlorine 
content  to  less  than  or  equal  to  the 
operating  level  established  during  the 
HCI  compliance  test. 

If  you  use  a  wet  scrubber,  you  must 
maintain  the  minimum  pH,  pressm-e 
drop  and  liquid  flow-rate  above  the 
operating  levels  established  during  the 
performance  tests. 


If  you  use  a  dry  scrubber,  you  must 
maintain  opacity  level  and  the 
minimum  sorbent  injection  rate 
established  during  the  performance  test. 

If  you  use  an  electrostatic  precipitator 
(ESP)  in  combination  with  a  wet 
scrubber  and  cannot  monitor  the 
opacity,  you  must  maintain  the  average 
secondary  current  and  voltage  or  total 
power  input  established  during  the 
performance  test. 

There  is  an  alternative  compliance 
procediue  and  operating  limit  for 
meeting  the  total  selected  metals 
emission  limit  option  or  the  mercury 
emission  limit  option.  If  you  have  no 
control  or  do  not  want  to  take  credit  of 
metals  reductions  with  your  existing 
control  device,  and  can  show  that  total 
metals  in  the  fuel  would  be  less  than  the 
metals  emission  level,  then  you  can 
monitor  the  metals  fuel  analysis  to  meet 
the  metals  emissions  limitations. 
Similarly,  if  you  do  not  have  an 
emission  control  device  or  you 
otherwise  would  rather  comply  by 


limiting  the  mercury  input  at  your 
facility,  and  can  show  that  mercury  in 
the  fuel  would  be  less  than  the  mercury 
emission  level,  then  you  can  monitor 
the  mercury  fuel  analysis  to  meet  the 
mercury  emission  limitations. 

If  yoiu-  unit  is  a  new  source  in  the 
large  or  limited  use  subcategories,  it 
must  meet  a  carbon  monoxide  (CO) 
emission  limit  of  400  parts  per  million 
corrected  to  3  percent  oxygen.  If  your 
new  or  existing  source  is  controlled 
with  a  fabric  filter,  then  you  must  install 
a  bag  leak  detection  system  such  that 
the  bag  detection  system  alarm  does  not 
sound  more  than  5  percent  of  the 
operating  time  during  a  6-month  period. 

F.  What  Are  the  Testing  and  Initial 
Compliance  Requirements? 

As  the  owner  or  operator  of  a  new  or 
existing  boiler  or  process  heater,  you 
must  conduct  performance  tests  to 
demonstrate  compliance  with  any 
applicable  emission  limits.  The 
applicable  emission  limits  and, 
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tha«fore,  the  required  perfonnance  tests 
are  different  depending  on  the 
subcategory  classification  of  the  unit. 
Existing  units  in  the  smeill  solid  fuel 
subcategory  and  in  any  of  the  liquid  or 
gaseous  fuel  subcategories  do  not  have 
applicable  emission  limits  and,  * 

therefore,  are  not  required  to  conduct 
stack  tests.  Other  units  are  required  to 
conduct  the  following  compliance  tests 
where  applicable: 

(1)  Conduct  initial  and  annual  stack 
tests  to  determine  compliance  with  the 
PM  emission  limits  using  EPA  Method 
5  or  Method  17  in  appendix  A  to  part 
60  of  this  chapter. 

(2)  Affected  sources  in  the  solid  fuel 
subcategories  may  choose  to  comply 
with  an  alternative  total  selected  metals 
emission  limit  instead  of  PM.  Sotu-ces 
would  then  conduct  initial  and  annual 
stack  tests  to  determine  compliance 
with  the  total  selected  metals  emission 
limit  using  EPA  Method  29  in  appendix 
A  to  part  60  of  this  chapter. 

(3)  Conduct  initial  and  annual  stack 
tests  to  determine  compliance  with  the 
mercury  emission  limits  using  EPA 
method  29  in  appendix  A  to  part  60  of 
this  chapter  (for  boilers  with  rated  heat 
input  capacities  of  less  than  250  MMBtu 
per  hour)  or  the  draft  ASTM  Z65907, 
"Standard  Method  for  Both  Speciated 
and  Elemental  Merciuy  Determination," 
(for  boilers  with  rated  heat  input 
capacities  of  greater  than  250  MMBtu 
per  hoiu"). 

(4)  Conduct  initial  and  annual  stack 
tests  to  determine  compliance  with  the 
HCl  emission  limits  using  EPA  Method 
26  in  appendix  A  to  part  60  of  this 
chapter  (for  boilers  without  wet 
scrubbers)  or  EPA  Method  26A  in 
appendix  A  to  part  60  of  this  chapter 
(for  boilers  with  wet  scrubbers). 

(5)  Use  EPA  Method  19  in  appendix 
A  to  part  60  of  this  chapter  to  convert 
measured  concentration  values  to 
pound  per  million  British  thermal  units 
(Btu)  values. 

(6)  For  new  units  in  any  of  the  liquid 
fuel  subcategories  that  do  not  biun 
residual  oil,  instead  of  conducting  an 
initial  compliance  test  you  may  submit 
a  signed  statement  in  the  Notification  of 
Compliance  Status  report  that  indicates 
that  you  only  burn  liquid  fossil  fuels 
other  than  residual  oil. 

As  part  of  the  initial  compliance 
demonstration,  you  must  monitor 
specified  operating  parameters  during 
the  initial  performance  tests  that 
demonstrate  compliance  with  the  PM 
(or  metals),  mercury,  and  HCl  emission 
limits.  You  must  calculate  the  average 
parameter  values  measured  during  each 
1-hour  test  nm  over  the  3-hour 
performance  test.  The  minimum  or 
maximiun  of  the  three  average  values 


(depending  on  the  parameter  measured] 
for  each  applicable  parameter  is 
established  as  a  site-specific  operating 
limit.  The  applicable  operating 
parameters  for  which  operating  limits 
must  be  established  are  based  on  the 
emissions  limits  applicable  to  your  unit 
as  well  as  the  types  of  add-on  controls 
on  the  unit.  A  summary  of  the  operating 
limits  that  must  be  established  for  the . 
various  types  of  the  following  units: 

(1)  For  boilers  and  process  neaters 
without  wet  scrubbers  that  must  comply 
with  the  merciuy  emission  limit  and 
either  a  PM  emission  limit  or  a  total 
selected  metals  emission  limit,  you 
must  measure  opacity  during  the 
performance  test  and  calculate  the  6- 
minute  averages.  The  maximum  1-hour 
average  measiu«d  establishes  your  site- 
specific  opacity  operating  limit.  Or,  if 
the  unit  is  controlled  with  a  fabric  filter, 
instead  of  setting  an  opacity  operating 
limit,  the  fabric  filter  must  be  operated 
such  that  the  required  bag  leak  detection 
system  alarm  does  not  soimd  more  than 
5  percent  of  the  operating  time  dvuing 
any  6-month  period. 

(2)  For  boilers  and  process  heaters 
without  wet  or  dry  scrubbers  that  must 
comply  with  an  HCl  emission  limit,  you 
must  measure  the  average  chlorine 
content  level  in  the  input  fuel(s)  diu-ing 
the  HCl  performance  test.  This  is  your 
maximum  chlorine  input  operating 
limit.  If  you  plan  to  biun  a  new  fuel,  a 
fuel  from  a  new  mixture,  or  a  fuel  from 
a  new  supplier  than  what  was  burned 
during  the  initial  performance  test,  then 
you  must  recalculate  the  maximum 
chlorine  input  anticipated  from  the  new 
fuels  based  on  supplier  data  or  own  fuel 
analysis.  If  the  results  of  recalculating 
the  chlorine  input  exceeds  the  average 
chlorine  content  level  established 
during  the  initial  test  then  you  must 
conduct  a  new  performance  test  to 
demonstrate  compliance  with  the  HCl 
emission  limit. 

(3)  For  boilers  and  process  heaters 
with  wet  scrubbers  that  must  comply 
with  a  mercury,  PM  and/or  an  HCl 
emission  limit,  you  must  measure 
pressure  drop  and  liquid  flow-rate  of  the 
scrubber  diuing  the  perfonnance  test,     i 
and  calculate  the  average  value  for  each 
test  nm.  The  minimimi  test  run  average 
establishes  your  site-specific  pressure 
drop  and  liquid  flow-rate  operating 
levels.  If  different  average  parameter 
levels  are  measured  during  the  mercury, 

■PM  (or  metals)  and  HCl  tests,  the 
highest  of  the  average  values  becomes 
your  site-specific  operating  limit.  If  you 
are  complying  with  an  HCl  emission 
limit,  you  must  measure  pH  during  the 
performance  test  for  HCl  and  determine 
the  average  for  each  test  run  and  the 
minimum  value  for  the  performance 


test.  This  establishes  yoiu  minimum  pH 
operating  limit. 

(4)  For  boilers  and  process  heaters 
with  dry  scrubbers  that  must  comply 
with  a  PM  or  mercury  emission  limit, 
you  must  measure  opacity  during  the 
PM  performance  test  as  described  above. 
If  you  must  also  comply  with  an  HCl 
emission  limit,  you  must  measure  the 
sorbent  injection  rate  during  the 
performance  test  for  HCl,  and  calciUate 
the  average  for  each  test  run.  The 
minimiun  test  run  average  established 
during  the  performance  test  is  your  site- 
specific  minimum  sorbent  injection  rate 
operating  limit. 

(5)  For  boilers  and  process  heaters 
with  febric  filters  in  combination  with 
wet  scrubbers  that  must  comply  with  a 
mercury  emission  limit,  PM  emission, 
limit  and/or  an  HCl  emission  limit,  you 
must  measure  the  pH,  pressure  drop, 
and  liquid  flow-rate  of  the  wet  scrubber 
during  the  performance  test  and 
calculate  the  average  value  for  each  test 
rim.  The  minimmn  test  run  average 
establishes  your  site-specific  pH, 
pressiu^  drop,  and  liquid  flow-rate 
operating  limits  for  the  wet  scrubber. 
Furthermore,  the  fabric  filter  must  be 
operated  such  that  the  bag  leak 
detection  system  alarm  does  not  sound 
more  than  5  percent  of  the  operating     - 
time  during  any  6-month  period. 

(6)  For  boilers  and  process  heaters 
with  ESP  in  combination  with  wet 
scrubbers  that  must  comply  with  a 
mercury,  PM  and/or  an  HCl  emission 
limit,  you  must  measiue  the  pH, 
pressiue  drop,  and  liquid  flow-rate  of 
the  wet  scrubber  during  the  HCl 
performance  test  and  you  must  measure 
the  voltage  and  cunent  of  the  ESP 
collection  plates  diuing  the  mercury 
and  PM  (or  metals)  performance  test. 
Calculate  the  average  value  of  these 
parameters  for  each  test  run.  The 
minimum  test  run  averages  establish 
your  site-specific  minimum  pH, 
pressure  drop,  and  liquid  flow-rate 
operating  limit  for  the  wet  scrubber  and 
the  minimum  voltage  and  current 
operating  limits  for  the  ESP  plates. 

(7)  For  boilers  that  choose  to  comply 
with  the  alternative  total  selected  metals 
emission  limit  instead  of  PM  and  have 
either  no  add-on  controls  or  add-on 
controls  for  which  you  do  not  want  to 
take  credit  for  any  emission  reduction  of 
metals,  you  must  measure  the  total 
selected  metals  content  of  the  inlet  fuel 
that  was  burned  during  the  total 
selected  metals  performance  test.  This 
value  is  your  maximum  fuel  inlet  metals 
content  operating  limit.  If  you  plan  to 
bum  a  new  fuel,  a  fuel  from  a  new 
mixtiue,  or  a  fuel  from  a  new  supplier 
than  what  was  burned  during  the  initial 
performance  test,  then  you  must 


1668 


Federal  Register / Vol.  68,  No.  8 /Monday,  January  13,  2003 /Proposed  Rules 


recalculate  the  maximum  metals  input 
anticipated  from  the  new  ftiels  based  on 
supplier  data  or  own  fuel  analysis.  If  the 
results  of  recalculating  the  metals  input 
exceeds  the  average  metals  content  level 
established  during  the  initial  test  then 
you  must  conduct  a  new  performance 
test  to  demonstrate  compliance  with  the 
dternate  total  selected  metals  emission 
limit. 

(8)  For  boilers  that  choose  to 
demonstrate  compliance  with  the    • 
mercury  emission  limit  on  the  basis  of 
fuel  analysis  and  have  no  add-on 
controls  or  add-on  controls  for  which 
you  do  not  want  to  take  credit  for  any 
emission  reduction  of  mercury,  you 
must  measure  the  mercury  content  of 
the  inlet  fuel  that  was  burned  during  the 
mercury  performance  test.  This  value  is 
your  maximum  fuel  inlet  mercury 
operating  limit.  If  you  plan  to  bum  a 
new  fuel,  a  fuel  from  a  new  mixture,  or 

a  fuel  from  a  new  supplier  than  what 
was  burned  during  the  initial 
performance  test,  then  you  must 
recalculate  the  maximum  mercury  input 
anticipated  from  the  new  fuels  based  on 
supplier  data  or  own  fuel  analysis.  If  the 
resiilts  of  recalculating  the  mercury 
input  exceeds  the  average  mercury 
content  level  established  during  the 
initial  test  then  you  must  conduct  a  new 
performance  test  to  demonstrate 
compliance  with  the  mercury  emission 
limit. 

(9)  For  new  boilers  and  process 
heaters  in  any  of  the  large  or  limited  use 
subcategories,  you  must  monitor  CO 
during  the  performance  tests  for  PM  (or 
metals)  and/or  HCl  to  demonstrate  that 
average  CO  emissions  are  at  or  below  an 
exhaust  concentration  of  400  parts  per 
million  (ppm)  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen. 

G.  What  Are  the  Continuous 
Compliance  Requirements? 

To  demonstrate  continuous 
compliance  with  the  emission 
limitations,  you  must  monitor  and 
comply  with  the  applicable  site-specific 
operating  limits  established  during  the 
following  performance  tests: 

(1)  For  boilers  and  process  heaters 
without  wet  scrubbers  that  must  comply 
with  a  mercury  emission  limit  and 
either  a  PM  emission  limit  or  a  total 
selected  metals  emission  limit,  you 
must  continuously  monitor  opacity  and 
maintain  the  3-hour  block  average  at  or 
below  your  site-specific  opacity 
operating  limit.  Or,  if  the  unit  is 
controlled  with  a  fabric  filter,  instead  of 
continuous  monitoring  opacity,  the 
fabric  filter  must  be  continuously 
operated  such  that  the  bag  leak 
detection  system  alarm  does  not  sound 


more  than  5  percent  of  the  operating 
time  during  any  6-month  period. 

(2)  For  boilers  and  process  heaters 
without  wet  or  dry  scrubbers  that  must 
comply  with  an  HCl  emission  limit,  you 
must  maintain  daily  records  of  fuel  use 
that  demonstrate  that  you  have  burned 
no  new  fuels  such  that  you  have 
maintained  the  fuel  chlorine  content 
level  at  or  below  your  site-specific 
maximum  chlorine  input  operating 
limit.  If  you  plan  to  burn  a  new  fuel,  a 
fuel  from  a  new  mixture, or  a  fuel  from 
a  new  supplier  than  what  was  burned 
during  the  initial  performance  test,  then 
you  must  recalculate  the  maximum 
chlorine  input  anticipated  from  the  new 
fuels  based  on  supplier  data  or  own  fuel 
analysis.  If  the  results  of  recalculating 
the  chlorine  input  exceeds  the  average 
chlorine  content  level  established 
during  the  initial  test  then  you  must 
conduct  a  new  performance  test  to 
demonstrate  continuous  compliance 
with  the  HCl  emission  limit. 

(3)  For  boilers  and  process  heaters 
with  wet  scrubbers  that  must  comply 
with  a  mercujy,  PM  and/or  an  HCl 
emission  limit,  you  must  monitor 
pressure  drop  and  liquid  flow-rate  of  the 
scrubber  and  maintain  the  3-hour  block 
averages  at  or  above  the  operating  limits 
established  during  the  performance  test. 
You  must  monitor  the  pH  of  the 
scrubber  and  maintain  the  3 -hour  block 
average  at  or  above  the  operating  limit 
established  during  the  performance  test 
to  demonstrate  continuous  compliance 
with  the  HCl  emission  limits. 

(4)  For  boilers  and  process  heaters 
with  dry  scrubbers  that  must  comply 
with  a  PM  or  mercury  emission  limit, 
you  must  monitor  and  maintain  opacity 
levels  as  described  above  to  demonstrate 
continuous  compliance  with  the  PM 
emission  limits.  If  you  must  also  comply 
with  an  HCl  emission  limit,  you  must 
continuously  monitor  the  sorbent 
injection  rate  and  maintain  it  at  or  above 
the  operating  limits  established  during 
the  HCl  performance  test. 

(5)  For  boilers  and  process  heaters 
with  fabric  filters  in  combination  with 
wet  scrubbers,  you  must  monitor  the 
pH,  pressure  drop,  and  liquid  flow-rate 
of  the  wet  scrubber  and  maintain  the 
levels  at  or  above  the  operating  limits 
established  during  the  HCl  performance 
test.  You  must  also  maintain  the 
operation  of  the  fabric  filter  such  that 
the  bag  leak  detection  system  alarm 
does  not  sound  more  than  5  percent  of 
the  operating  time  during  any  6-month 
period. 

(6)  For  boilers  and  process  heaters 
with  ESP  in  combination  with  wet 
scrubbers  that  must  comply  with  a 
mercury,  PM  and/or  an  HCl  emission 
limit,  you  must  monitor  the  pH, 


pressure  drop,  and  liquid  flow-rate  of 
the  wet  scrubber  and  maintain  the  3- 
hour  block  averages  at  or  above  the 
operating  limits  established  during  the 
HCl  performance  test  and  you  must 
monitor  the  voltage  and  current  of  the 
ES*  collection  plates  and  maintain  the 
3-hour  block  averages  at  or  above  the 
operating  limits  established  during  the 
mercury  or  PM  (or  metals)  performance 
test. 

(7)  For  boilers  that  choose  to  comply 
with  the  alternative  total  selected  metals 
limit  instead  of  PM  emission  limit  based 
on  fuel  analysis  rather  than  on 
performance  testing,  you  must  maintain 
daily  fuel  records  that  demonstrate  that 
you  burned  no  new  fuels  or  fuels  from 

a  new  supplier  such  that  the  total 
selected  metals  content  of  the  inlet  fuel 
was  mainteiined  at  or  below  your 
maximum  fuel  inlet  metals  content 
operating  limit  set  during  the  metals 
performance  test.  If  you  plan  to  bum  a 
new  fuel,  a  fuel  from  a  new  mixture,  or 
a  fuel  from  a  new  supplier  than  what 
was  burned  during  the  initial 
performance  test,  then  you  must 
recalculate  the  maximum  metals  input 
anticipated  from  the  new  fuels  based  on 
supplier  data  or  own  fuel  analysis.  If  the 
results  of  recalculating  the  metals  input 
exceeds  the  average  metals  content  level 
established  during  the  initial  test  then 
you  must  conduct  a  new  performance 
test  to  demonstrate  continuous 
compliance  with  the  alternate  selected 
metals  emission  limit. 

(8)  For  boilers  that  choose  to  comply 
with  the  mercury  emission  limit  based 
on  fuel  analysis  rather  than  on 
performance  testing,  you  must  maintain 
daily  fuel  records  that  demonstrate  that 
you  burned  no  new  fuels  or  fuels  from 

a  new  supplier  such  that  the  total 
selected  mercury  content  of  the  inlet 
fuel  was  maintained  at  or  below  your 
maximum  fuel  inlet  metals  content 
operating  limit  set  during  the  mercury 
performance  test.  If  you  plan  to  bum  a 
new  fuel,  a  fuel  from  a  new  mixture,  or 
a  fuel  from  a  new  supplier  than  what 
was  burned  during  the  initial 
performance  test,  then  you  must 
recalculate  the  maximum  mercury  input 
anticipated  from  the  new  fuels  based  on 
supplier  data  or  own  fuel  analysis.  If  the 
results  of  recalculating  the  mercury 
input  exceeds  the  average  mercury 
content  level  established  during  the 
initial  test  then  you  must  conduct  a  new 
performance  test  to  demonstrate 
continuous  compliance  with  the 
mercury  emission  limit. 

(9)  For  new  boilers  and  process 
heaters  in  any  of  the  large  or  limited  use 
subcategories,  you  must  continuously 
monitor  CO  and  maintain  the  average 
CO  emissions  at  or  below  400  ppm  by 
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volume  on  a  dry  basis  corrected  to  3 
percent  oxygen  to  demonstrate 
compliance  with  the  work  practice 
standards.  Upon  detecting  an  excursion 
or  tocceedance,  you  must  restore 
operation  of  the  unit  to  its  normal  or 
usual  maimer  of  operation  as 
expeditiously  as  practicable  in 
accordance  with  good  air  pollution 
control  practices  for  minimizing 
emissions.  The  response  shall  include 
minimizing  the  period  of  any  startup, 
shutdown  or  malfunction  and  taking 
any  necessary  corrective  actions  to 
restore  normal  operation  and  prevent 
the  likely  recurrence  of  the  cause  of  an 
excursion  or  exceedance.  Such  actions 
may  include  initial  inspections  and 
evaluation,  recording  that  operations 
returned  to  normal  without  operator 
action,  or  any  necessary  follow-up 
actions  to  return  operation  to  below  the 
work  practice  standard. 

If  a  control  device  other  than  the  ones 
specified  in  this  section  is  used  to 
cranply  with  the  proposed  rule,  you 
must  establish  site-specific  operating 
limits  and  establish  appropriate 
cooitinuous  monitoring  requirements,  as 
approved  by  the  Administrator. 

H.  What  Are  the  Notification, 
Recordkeeping  and  Reporting 
Requirements? 

You  must  keep  the  following  records: 

(1)  All  reports  and  notifications 
submitted  to  comply  with  the  proposed 
rule. 

(2)  Continuous  monitoring  data  as 
required  in  the  proposed  rule. 

(3)  Each  instance  in  which  you  did 
not  meet  each  emission  limit  and  each 
operating  limit,  including  periods  of 
startup,  shutdown,  and  malfunction 
(i.e.,  deviations  fi-om  the  proposed  rule). 

(4)  Daily  hours  of  operation  by  each 
source. 

(5)  Total  fuel  use  by  each  affected 
source  electing  to  comply  with  an 
emission  limit  based  on  fuel  analysis  for 
each  30-day  period  along  with  a 
description  of  the  fuel,  the  total  fuel 
usage  amounts  and  units  of  measure, 
and  information  on  the  supplier  and 
original  source  of  the  fuel. 

(6)  Calculations  and  supporting 
information  of  chlorine  fuel  input,  as 
required  in  the  proposed  rule. 

(7)  Calculations  and  supporting 
information  of  total  selected  metals  and 
mercury  fuel  input,  as  required  in  the 
proposed  rule,  if  applicable. 

(8)  A  signed  statement,  as  required  in 
the  proposed  rule,  indicating  you 
burned  no  new  fuels,  no  fuels  from  a 
new  supplier,  or  no  new  fuel  mixture  or 
the  recalculation  of  chlorine  input  to 
demonstrate  that  the  new  fuel,  new 


mixture,  new  source  still  meets  chlorine 
fuel  input  levels. 

(9)  A  signed  statement,  as  required  in 
the  proposed  rule,  indicating  you 
burned  no  new  fuels,  no  fuels  from  a 
new  supplier,  or  no  new  fuel  mixture  or 
the  recalculation  of  total  selected  metals 
fuel  input  to  demonstrate  that  the  new 
fuel,  new  fuel  mixture,  or  fuel  from  a 
new  soiut:e  still  meets  the  total  selected 
metals  fuel  input  levels. 

(10)  A  signed  statement,  as  required 
in  the  proposed  rule,  indicating  you 
burned  no  new  fuels,  no  fuels  from  a 
new  supplier,  or  no  new  fuel  mixture  or 
the  recalculation  of  merciuy  fuel  input 
to  demonstrate  that  the  new  fuel,  new 
fuel  mixtxire,  or  fuel  from  a  new  source 
still  meets  the  mercury  fuel  input  levels. 

(11)  A  copy  of  the  results  of  all 
performance  tests,  fuel  analysis,  opacity 
observations,  performance  evaluations, 
or  other  compliance  demonstrations 
conducted  to  demonstrate  initial  or 
continuous  compliance  with  the 
proposed  rule. 

(12)  A  copy  of  any  Federally 
enforceable  permit  that  limits  the 
annual  capacity  factor  of  the  source  to 
less  than  or  equal  to  10  percent. 

(13)  A  copy  of  your  site-specific 
startup,  shutdown,  and  malfunction 
plan. 

(14)  A  copy  of  your  site-specific 
monitoring  plan  developed  for  the 
proposed  rule,  if  applicable. 

You  must  submit  the  following 
reports  and  notifications: 

(1)  Notifications  required  by  the 
General  Provisions. 

(2)  Initial  Notification  no  later  than 
120  calendar  days  after  you  become 
subject  to  this  subpart. 

(3)  Notification  of  Intent  to  conduct 
performance  tests  and/or  compliance 
demonstration  at  least  60  calendar  days 
before  the  performance  test  and/or 
compliance  demonstration  is  scheduled. 

(4)  Notification  of  Compliance  Status 
60  calendar  days  following  completion 
of  the  performance  test  and/or 
compliance  demonstration. 

(5)  Compliance  reports  semi-annually. 

m.  Rationale  of  the  Proposed  Rule 

A.  How  Did  EPA  Determine  Which 
Pollution  Sources  Would  Be  Regulated 
Under  the  Proposed  Rule? 

The  proposed  rule  regulates  source 
categories  covering  industrial  boilers, 
institutional  and  commercial  boilers, 
and  process  heaters.  These  source 
categories  potentially  include 
combustion  imits  that  are  already 
regulated  by  other  MACT  standards. 
Therefore,  we  are  excluding  from 
today's  proposed  rule  any  units  that  are 
already  or  will  be  subject  to  regulation 


imder  another  MACT  standard.  A  list  of 
combustion  units  excluded  from  the 
proposed  rule  is  discussed  previously  in 
this  preamble.  The  CAA  specifically 
requires  that  fossil  fuel-fired  steam 
generating  units  of  more  than  25 
megawatts  that  produce  electricity  for 
sale  (i.e..  utility  boilers)  be  reviewed 
separately  by  EPA.  Consequently,  the 
proposed  rule  does  not  regulate  fossil 
fuel-fired  utility  boilers  greater  than  25 
megawatts,  but  does  regulate  fossil  fuel- 
fired  units  less  than  25  megawatts  and  . 
all  nonfossil  fuel-fired  utility  boilers. 
The  proposed  rule  also  does  not  regulate 
emissions  from  combustion  imits  with 
waste  heat  boilers,  unless  such  units 
would  otherwise  be  subject  to  the 
emission  limitations  in  today's 
proposed  rule.  For  example,  emissions 
from  any  conunercial  or  industrial  solid 
waste  incinerator  (CISWI)  or  other 
incinerator  unit  that  has  a  waste  heat 
boiler  will  be  covered  by  regulations 
promulgated  under  section  129  of  the 
CAA. 

During  the  ICCR  FACA,  the  scope  of 
the  process  heater  soiute  category  was 
limited  to  regulate  only  indirect-fired 
units.  Direct-fired  units  are  covered  in 
other  MACT  standards  or  rulemakings 
pertaining  to  industrial  process 
operations.  For  example,  lime  kilns  are 
covered  by  the  Pulp,  and  Paper  NESHAP 
(40  CFR  part  63,  subpart  S).  Indirect- 
fired  process  heaters  are  similar  to 
boilers  in  fuel  use,  emissions,  and 
applicable  controls,  and,  therefore,  it  is 
appropriate  for  EPA  to  combine  this 
category  of  units  with  industrial, 
commercial  and  institutional  boilers  for 
pmposes  of  developing  emission 
standards. 

Also  during  the  ICCR  FACA  process, 
EPA  received  comments  from 
stakeholders  regarding  the  potential  for 
the  proposed  rule  to  regulate  small  hot 
water  heaters  located  at  major  source 
facilities.  Many  industrial  facilities  have 
office  buildings  located  onsite  which 
use  hot  water  heaters.  Such  hot  water 
heaters,  by  their  design  and  operation, 
could  be  considered  boilers.  However, 
since  hot  water  heaters  generally  are 
small  and  use  natural  gas  as  fuel,  their 
emissions  are  negligible  compared  to 
the  emissions  from  the  industrial 
operations  that  make  such  facilities 
major  sources,  and  compared  to  boilers 
that  are  used  for  industrial,  commercial, 
or  institutional  piuposes.  Moreover, 
such  hot  water  heaters  are  more 
appropriately  described  as  residential- 
type  boilers,  not  industrial,  conmiercial 
or  institutional  boilers.  Consequently, 
we  are  including  a  definition  of  hot 
water  heaters  that  includes  fuel,  size, 
pressure  and  temperatiu^  limitations 
that  we  believe  are  appropriate  to 
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distinguish  between  residential-type 
units  and  industrial,  commercial  or 
institutional  units.  Therefore,  the 
proposed  rule  regulates  industrial, 
commercial,  and  institutional  boilers 
and  process  heaters  located  at  major 
source  facilities  but  excludes 
residential-type  hot  water  heaters. 

The  Clean  Air  Act  allows  EPA  to 
divide  source  categories  into 
subcategories  when  differences  between 
given  types  of  units  lead  to 
corresponding  differences  in  the  nature 
of  emissions  and  the  technical 
feasibility  of  applying  emission  control 
techniques.  The  design,  operating,  and 
emissions  information  that  EPA  has 
reviewed  indicates  the  need  to 
subcategorize  boilers  and  process 
heaters  based  on  the  physical  state  of 
the  fuel  biu-ned,  i.e..  solid,  liquid,  or  gas. 
Data  indicate  that  there  are  significant 
design  and  operational  differences 
between  units  that  bum  solid,  liquid 
and  gaseous  fuels. 

Boiler  systems  are  designed  for 
specific  fuel  types  and  will  encounter 
problems  if  a  fuel  with  characteristics 
other  than  those  originally  specified  is 
fired.  While  many  boilers  in  the 
population  database  are  indicated  to  co- 
fire  liquids  or  gases  with  solid  fuels,  in 
actuality  most  of  these  commonly  use 
fuel  oil  or  natural  gas  as  a  startup  fuel 
only.  Other  co-fired  units  are 
specifically  designed  to  fire 
combinations  of  solids,  liquids,  and 
gases.  Changes  to  the  fuel  type  (solid, 
liquid,  or  gas)  would  require  extensive 
changes  to  the  fuel  handling  and  feeding 
system  (e.g..  a  stoker  using  wood  as  fuel 
would  need  to  be  redesigned  to  handle 
fuel  oil  or  gaseous  fuel).  Additionally, 
the  biuners  and  combustion  chamber 
would  need  to  be  redesigned  and 
modified  to  handle  different  fuel  types 
and  account  for  increases  or  decreases 
in  the  fuel  volume  and  shape.  In  some 
cases,  the  changes  may  reduce  the 
capacity  and  efficiency  of  the  boiler  or 
process  heater.  An  additional  effect  of 
these  changes  would  be  extensive 
retrofit  costs.       . 

Emissions  from  boilers  and  process 
heaters  burning  solids,  liquids,  and 
gaseous  fuels  will  also  differ.  Boilers 
and  process  heaters  emit  a  number  of 
different  types  of  HAP  emissions.  In 
general,  their  formation  is  dependent 
upon  the  composition  of  the  fuel.  The 
combustion  quality  and  temperatiue 
may  also  play  an  important  role.  The 
fuel  dependent  HAP  emissions  from 
boilers  and  process  heaters  are  metals, 
including  mercury,  and  acid  gases. 
These  fuel  dependent  HAP  emissions 
generally  can  be  controlled  by  either 
changing  the  fuel  property  before 
combustion  or  by  removing  the  HAP 


from  the  flue  gas  after  combustion. 
Organic  HAP,  on  the  other  hand,  are 
formed  from  incomplete  combustion 
and  are  much  less  influenced  by  the 
characteristics  of  the  fuel  being  burned. 
The  degree  of  combustion  may  be 
greatly  influenced  by  three  general 
factors:  time,  turbulence,  and 
temperature.  These  factors  are  a 
function  of  the  design  of  the  boiler  or 
process  heater  which  is  dependent  in 
part  on  the  type  of  fuel  being  burned. 

Solid  fuel-fired  units  will  emit  larger 
amounts  of  PM  and  metals  depending 
on  the  solid  fuel  burned.  Liquid  and 
gaseous  fuel-fired  units  generally  emit 
larger  amounts  of  organic  HAP.  Because 
these  different  types  of  units  have 
different  emission  characteristics  which 
may  influence  the  feasibility  of 
effectiveness  of  emission  control,  they 
should  be  regulated  separately  (i.e., 
subcategorized).  Thus,  these  categories 
appropriately  identify  distinctly 
different  types  of  units  subject  to 
regulation. 

Accordingly,  EPA  decided  to 
subcategorize  boilers  and  process 
heaters  into  solid,  liquid  and  gaseous 
fuel  subcategories  in  order  to  account 
for  these  differences  in  emissions  and 
applicable  controls.  The  solid  fuel 
subcategory  includes  boilers  and 
process  heaters  burning  any  amoimt  of 
solid  fuel  (including  units  burning  a 
combination  of  solid  fuel  and  liquid  or 
gaseous  fuel).  The  gaseous  fuel 
subcategory  includes  units  only  burning 
gaseous  fuel.  The  liquid  fuel 
subcategory  includes  all  remaining 
boilers  and  process  heaters. 

Small  boilers  and  process  heaters 
were  also  identified  as  a  subcategory. 
These  small  units  typically  are  package 
units  having  capacities  less  than  10 
MMBtu/hr  heat  input  or  use  a 
combustor  design  (i.e.,  firetube  or  cast 
iron)  which  is  not  conunon  in  large 
units.  Large  boilers  generally  are  field- 
erected  using  the  watertube  combustor 
design  with  capacities  above  10 
MMBtu/hr.  As  discussed  above,  the 
design  of  the  boiler  or  process  heater 
will  influence  the  completeness  of  the 
combustion  process  which  will 
influence  the  formation  of  organic  HAP 
emissions.  The  vast  majority  of  these 
small  units  use  natural  gas  as  fuel. 
Additionally,  most  existing  State  and 
Federal  regulations  for  boilers  and 
process  heaters  do  not  regulate  units 
with  a  heat  input  capacity  of  less  than 
10  MMBtu/hr,  due  to  their  low 
emissions.  Consequently,  we  decided  to 
further  subcategorize  boilers  and 
process  heaters  within  each  fuel 
category  by  creating  subcategories  for 
large  units  (watertube  boilers  and 
process  heaters  greater  than  10  MMBtu/ 


hr  capacity)  and  small  units  (all  firetube 
boilers  and  boilers  and  process  heaters 
of  any  other  type  with  less  than  or  equal 
to  10  MMBtu/hr  capacity). 

A  review  of  the  information  gathered 
on  boilers  also  shows  that  a  number  of 
units  operate  as  backup,  emergency,  or 
peaking  units  that  operate  infrequently. 
Back-up  or  emergency  units  only 
operate  if  another  boiler  that  is  the 
regular  source  of  energy  or  steam  is  not 
operating  (for  example  due  to  a 
shutdown  for  maintenance  and  repair). 
Peaking  units  operate  only  during  peak 
energy  use  periods,  typically  in  the 
summer  months.  The  boiler  database 
indicates  that  these  infrequently 
operated  units  typically  operate  10 
percent  of  the  year  or  less.  These  limited 
use  boilers,  when  called  upon  to 
operate,  must  respond  without  failure 
and  without  lengthy  periods  of  startup. 
While  these  are  potential  sources  of 
emissions,  and  it  is  appropriate  for  EPA 
to  address  them  in  the  proposal,  the 
Agency  believes  that  their  use  and 
operation  are  different  compared  to 
typical  industrial,  commercial,  and 
institutional  boilers.  Consequently,  we 
decided  that  such  limited  use  units 
should  have  their  own  subcategory. 
Therefore,  the  proposed  rule  has 
subcategories  for  boilers  and  process 
heaters  having  a  capacity  utilization  of 
less  than  10  percent. 

In  summary,  we  have  identified  nine 
subcategories  of  boilers  and  process 
heaters  located  at  major  sources:  (1) 
Large  solid  fuel-fired  boilers  and 
process  heaters  (sizes  greater  than  10 
MMBtu/hr),  (2)  large  liquid  fuel-fired 
boilers  and  process  heaters  (sizes  greater 
than  10  MMBtu/hr),  (3)  large  gaseous 
fuel-fired  boilers  and  process  heaters 
(sizes  greater  than  10  MMBtu/hr),  (4) 
small  solid  fuel-fired  boilers  and 
process  heaters  (firetubes  or  any  imit 
less  than  or  equal  to  10  MMBtu/hr),  (5) 
small  liquid  fuel-fired  boilers  and 
process  heaters  (sizes  less  than  or  equal 
to  10  MMBtu/hr),  (6)  small  gaseous  fuel- 
fired  boilers  and  process  heaters  (sizes 
less  than  or  equal  to  10  MMBtu/hr),  (7) 
limited  use  solid  fuel-fired  boilers  and 
process  heaters  (large  units  with 
capacity  utilization  less  than  or  equal  to 
10  percent).  (8)  limited  use  liquid  fuel- 
fired  boilers  and  process  heaters  (large 
units  with  capacity  utilization  less  than 
or  equal  to  10  percent),  and  (9)  limited 
use  gaseous  fuel-fired  boilers  and 
process  heaters  (large  units  with 
capacity  utilization  less  than  or  equal  to 
10  percent). 

B.  How  Did  EPA  Select  the  Format  for 
the  Proposed  Rule? 

The  proposed  rule  includes  emission 
limits  for  PM.  selected  metallic  HAP, 
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mercury,  and  HCl  for  six  of  the  nine 
subcategories.  The  selection  of  emission 
limitations  as  the  format  forthe 
proposed  rule  provides  flexibility  for 
the  regulated  community  by  allowing  a 
regulated  source  to  choose  any  control 
technology  or  technique  to  meet  the 
emission  limits,  rather  than  requiring 
each  imit  to  use  a  prescribed  method 
that  may  not  be  appropriate  in  each 
case.  This  is  particiriarly  relevant  for 
boilers  and  process  heaters,  because 
they  can  biun  many  different  types  of 
fuels  with  greatly  varying  emission 
profiles  and  owners  need  flexibility  to 
use  the  control  devices  that  are  best  for 
their  particular  emission  characteristics. 

The  EPA  selected  an  outlet  emission 
rate  format  because  outlet  data  are 
available  for  boilers  and  process  heaters 
that  use  the  control  techniques  that 
provide  the  greatest  reduction  in  HAP 
emissions.  The  individual  limits  reflect 
the  achievable  performance  of  boilers 
and  process  heaters  using  the 
appropriate  controls  for  each  type  of 
emissions. 

The  EPA  is  proposing  numerical 
emission  rate  limits  as  a  mass  of 
pollutant  emitted  per  heat  energy  input 
to  the  boiler  or  process  heater.  The  most 
typical  imits  for  the  limits  are  pounds 
of  pollutant  emitted  per  million  Btu  of 
heat  input.  The  mass  per  heat  input 
units  are  consistent  with  other  Federal 
and  many  State  boiler  regulations  and 
allows  easy  comparison  between  such 
requirements.  Additionally,  the 
proposed  nile  contains  an  option  to 
monitor  inlet  chlorine,  mercury,  and 
metals  content  in  the  fuel  to  meet  outlet 
emission  rate  limits.  This  option  can 
only  be  done  on  a  mass  basis. 

The  EPA  considered  percent 
reduction  and  outlet  concentration  as 
alternative  formats  for  the  pollutants 
regulated.  However,  an  outlet 
concentration  limit  could  not  be 
accurately  correlated  to  the  chlorine 
content  in  the  inlet  fuel.  An  outlet 
concentration  limit  would  also  not  be 
consistent  with  the  format  of  other 
regulations.  Affected  units  would 
already  be  complying  with  a  mass  per 
heat  input  limit,  so  EPA  did  not  believe 
that  a  concentration  limit  would 
provide  any  additional  benefits  or 
flexibility.  Additionally,  data  were 
insufficient  to  determine  percent 
reductions  that  control  devices  achieve. 
Furthermore,  a  percent  reduction 
requirement  would  limit  the  flexibility 
of  the  regulated  community  by  requiring 
the  use  of  a  control  device.  Therefore, 
neither  alternative  was  selected  as  the 
format  for  the  proposed  rule.  The  EPA 
requests  comments  on  the 
appropriateness  of  percent  reduction 
requirements  and  outlet  concentration 


limit  requirements,  and  any  data  upon 
which  those  requirements  could  be 
based. 

Boilers  and  process  heaters  can  emit 
a  wide  variety  of  compounds, 
depending  on  the  fuel  burned.  The 
boiler  emissions  test  database  lists  over 
100  possible  HAP.  Because  of  the  large 
number  of  HAP  potentially  present  and 
the  disparity  in  the  quantity  and  quality 
of  the  emissions  information  available, 
EPA  grouped  the  HAP  into  foiu- 
common  categories:  mercmy,  non- 
mercury  metallic  HAP,  inorganic  HAP, 
and  organic  HAP.  In  general,  the 
pollutants  within  each  group  have 
similar  characteristics  and  can  be 
controlled  with  the  same  techniques. 
For  example,  non-mercury  metallic  HAP 
can  be  controlled  with  PM  controls.  The 
EPA  chose  to  look  at  mercury  separately 
from  other  metallic  HAP  due  to  its 
different  chemical  characteristics  and 
applicable  controls. 

Nejrt,  EPA  identified  compounds  that 
could  be  used  as  surrogates  for  all  the 
compounds  in  each  pollutant  category. 
For  die  non-mercury  metallic  HAP,  EPA 
chose  to  use  PM  as  a  svuxogate.  Most,  if 
not  all,  non-mercury  metallic  HAP 
emitted  from  combustion  sources  will 
appear  on  the  flue  gas  fly-ash. 
Therefore,  the  same  control  techniques 
that  would  be  used  to  control  the  fly-ash 
PM  will  control  non-merciuy  metallic 
HAP.  Particulate  matter  was  also  chosen 
instead  of  specific  metallic  HAP  because 
all  fuels  do  not  emit  the  same  type  and 
amount  of  metallic  HAP  but  most 
generally  emit  PM  that  includes  some 
amount  and  combination  of  metallic 
HAP.  The  use  of  PM  as  a  surrogate  will 
also  eliminate  the  cost  of  performance 
testing  to  comply  with  nimierous 
standards  for  individual  metals. 

However,  the  Agency  is  sensitive  to 
the  fact  that  some  sources  that  bum 
fuels  containing  very  little  metals,  but 
would  have  sufficient  PM  emissions  to 
require  control  imder  the  PM  provisions 
of  the  proposed  rule.  In  such  cases,  PM 
would  not  be  an  appropriate  surrogate 
for  metallic  HAP.  Therefore,  the  Agency 
is  also  proposing  an  alternative  metals 
emission  limit.  A  source  may  choose  to 
comply  with  the  alternative  metals 
emissions  limit  instead  of  the  PM  limit 
to  meet  the  proposed  rule.  The  metals 
emission  limit  is  for  the  sum  of 
emissions  of  eight  selected  metals: 
arsenic,  beryllium,  cadmium, 
chromium,  lead,  manganese,  nickel,  and 
selenimn.  The  eight  represent  the  most 
common  and  the  largest  emitted 
metallic  HAP  from  boilers  and  process 
heaters. 

For  inorganic  HAP,  EPA  chose  to  use 
HCl  as  a  siurogate.  The  emissions  test 
information  available  to  EPA  indicate 


that  the  primary  inorganic  HAP  emitted 
from  boilers  and  process  heaters  are 
acid  gases,  with  HCl  present  in  the 
largest  amoimts.  Other  inorganic 
compounds  emitted  are  found  in  much 
smaller  quantities.  Also,  control 
technologies  that  would  reduce  HCl 
would  also  control  other  inorganic 
compounds  that  are  acid  gases.  Thus, 
the  best  controls  for  HCl  would  also  be 
the  best  controls  for  other  inorganic 
HAP  that  are  acid  gases.  Therefore,  HCl 
is  a  good  surrogate  for  inorganic  HAP 
because  controlling  HCl  will  result  in  a 
corresponding  control  of  other  inorgaiiic 
HAP  emissions. 

For  organic  HAP,  EPA  chose  to  use 
CO  as  a  surrogate  to  represent  the 
variety  of  organic  compounds,  including 
dioxins,  emitted  from  the  various  fuels 
burned  in  boilers  and  process  heaters. 
Because  CO  is  a  good  indicator  of 
incomplete  combustion,  there  is  a  direct 
correlation  between  CO  emissions  and 
the  formation  of  organic  HAP  emissions. 
Monitoring  equipment  for  CO  is  readily 
available,  which  is  not  the  case  for 
organic  HAP.  Also,  it  is  significantly 
easier  and  less  expensive  to  measure 
and  monitor  CO  emissions  than  to 
measure  and  monitor  emissions  of  each 
individual  organic  HAP.  Therefore, 
using  CO  as  a  siurogate  for  organic  HAP 
is  a  reasonable  approach  because 
minimizing  CO  emissions  will  result  in 
minimizing  organic  HAP  emissions. 

In  addition  to  meeting  emission 
limits,  today's  proposal  would  also 
require  sources  to  establish  control 
device  operating  parameter  limits  and 
continuously  monitor  control  device 
operating  parameters.  Each  source 
would  establish  site-specific  values  for 
the  relevant  parameters  during 
performance  tests,  and  use  the 
parameter  values  to  demonstrate 
compliance  with  the  emission  limits. 
We  selected  different  operating 
parameters  for  each  type  of  potential 
control  device.  The  parameters  were 
selected  because  they  are  good 
indicators  of  proper  control  device 
operation  and  performance,  are 
consistent  with  other  standards,  and  are 
feasible  to  monitor.  The  operating  limits 
reasonably  assure  that  the  control 
devices  continue  to  operate  in  a  maimer 
that  will  achieve  the  same  level  of 
control  as  diuing  the  performance  test. 

C.  How  Did  EPA  Determine  the 
Proposed  Emission  Limitations  for 
Existing  Units? 

All  standards  established  pursuant  to 
section  112(d)(2)  of  the  CAA  must 
reflect  MACT,  the  maximum  degree  of 
reduction  in  emissions  of  air  pollutants 
that  the  Administrator,  taking  into 
consideration  the  cost  of  achieving  such 
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emissions  reductions,  and  any  nonair 
quality  health  and  environmental 
impacts  and  energy  requirements, 
determined  is  achievable  for  each 
category.  For  existing  sources,  MACT 
cannot  be  less  stringent  than  the  average 
.emission  limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources  for  categories  and  subcategories 
with  30  or  more  sources.  This 
requirement  constitutes  the  MACT  floor 
for  existing  boilers  and  process  heaters. 
However,  EPA  may  not  consider  costs  or 
other  impacts  in  determining  the  MACT 
floor.  The  EPA  must  consider  cost, 
nonair  quality  health  and  environmental 
impacts,  and  energy  requirements  in 
connection  with  any  standards  that  are 
more  stringent  than  the  MACT  floor 
(beyond-the-floor  controls). 

D.  How  Did  EPA  Determine  the  MACT 
Floor  for  Existing  Units? 

We  considered  several  approaches  to 
identifying  MACT  floor  for  existing 
industrial,  commercial,  and  institutional 
boilers  and  process  heaters.  Based  on 
recent  court  decisions,  in  most  cases  the 
most  acceptable  approach  for 
determining  the  MACT  floor  is  likely  to 
involve  primarily  the  consideration  of 
available  emissions  test  data.  Using 
such  an  approach,  EPA  might  calculate 
the  MACT  floor  for  a  category  of  sources 
by  ranking  the  emission  test  results  from 
luiits  within  the  category  from  lowest  to 
highest,  and  then  taking  the  numerical 
average  of  the  test  results  from  the  best 
performing  (lowest  emitting)  12  percent 
of  sources. 

However,  after  review  of  the  available 
HAP  emission  test  data,  we  determined 
that  it  was  inappropriate  to  use  this 
MACT  floor  approach  to  establish 
emission  limits  for  boilers  and  process 
heaters.  The  main  problem  with  using 
only  the  HAP  emissions  data  is  that, 
based  on  the  test  data  alone, 
uncontrolled  units  (or  units  with  low 
efficiency  add-on  controls)  were 
frequently  identified  as  being  among  the 
best  performing  12  percent  of  sources  in 
a  subcategory,  while  many  units  with 
high  efficiency  controls  were  not. 
However,  these  uncontrolled  or  poorly 
controlled  units  are  not  truly  among  the 
best  controlled  units  in  the  category. 
Rather,  the  emissions  from  these  units 
are  relatively  low  because  of  particular 
characteristics  of  the  fuel  that  they  biun, 
that  cannot  reasonably  be  replicated  by 
other  units  in  the  category  or 
subcategory.  In  fact,  we  expect  just  this 
kind  of  variability  in  emission  rates 
given  the  variety  of  fuel  types  included 
within  each  subcategory  of  boilers  and 
process  heaters. 

A  review  of  fuel  analyses  indicate  that 
the  concentration  of  HAP  (metals,  HCl, 


mercury)  vary  greatly,  not  only  between 
fuel  types,  but  also  within  each  fuel 
type.  Some  fuels  even  have  pollutant 
concentration  levels  below  the  detection 
limit  of  the  applicable  analytical  test 
method.  Therefore,  a  unit  without  any 
add-on  controls,  but  burning  a  fuel 
containing  lower  amounts  of  HAP,  can 
have  emission  levels  that  are  lower  than 
the  emissions  from  a  unit  with  the  best 
available  add-on  controls.  If  only  the 
available  HAP  emissions  data  are  used, 
the  resulting  MACT  floor  levels  would 
be  unachievable  for  many  existing  imits, 
even  those  that  employ  the  most 
effective  available  emission  control 
technology.  For  example,  an 
imcontrolled  boiler  burning  wood  may 
have  lower  emissions  of  mercury  than  a 
well  controlled  boiler  burning  coal.  In 
fact,  coal  biu-ning  boilers  may  never  be 
able  to  achieve  the  mercury  HAP  level 
of  the  wood-fired  unit,  no  matter  what 
add-on  controls  are  used.  In  this 
instance,  establishing  a  MACT  standard 
based  on  emission  data  alone  would 
force  the  coal  units  to  switch  to  different 
fuels  to  achieve  the  MACT  limits.  As 
discussed  later  in  this  section,  fuel 
switching  is  not  an  appropriate  or 
available  control  option  for  identifying 
the  MACT  floors  for  boilers  and  process 
heaters. 

Another  probleih  with  using  only 
emissions  data  is  that  there  is  no  HAP 
emissions  information  available  to  the 
Agency  for  some  of  the  subcategories. 
This  is  consistent  with  the  fact  that 
units  in  these  source  categories  have  not 
historically  been  required  to  test  for 
HAP  emissions. 

We  also  considered  using  HAP 
emission  limits  contained  in  State 
regulations  and  permits  as  a  surrogate 
for  actual  emission  data  in  order  to 
identify  the  emissions  levels  from  the 
best  performing  units  in  the  category  for 
purposes  of  establishing  MACT 
standards.  However,  we  found  no  State 
regulations  or  State  permits  that 
specifically  limit  HAP  emissions  from 
these  sources. 

Consequently,  we  concluded  that  the 
most  appropriate  approach  for 
determining  MACT  floors  for  boilers 
and  process  heaters  was  to  look  at  the 
control  options  used  by  the  units  within 
each  subcategory  in  order  to  identify  the 
best  performing  units.  Information  was 
available  regarding  the  emission  control 
options  employed  by  the  population  of 
boilers  identified  by  the  EPA.  We 
considered  several  possible  control 
controls  (i.e.,  factors  that  influence 
emissions),  including  fuel  substitution, 
process  changes  and  work  practices,  and 
add-on  control  technologies. 

We  considered  first  whether  fuel 
switching  would  be  an  appropriate 


control  option  for  sources  in  each 
subcategory.  We  considered  the 
feasibility  of  fuel  switching  to  other 
fuels  used  in  the  subcategory  and  to 
fuels  from  other  subcategories.  This 
consideration  included  determining 
whether  switching  fuels  would  achieve 
lower  HAP  eqiissions.  A  second 
consideration  was  whether  fuel 
switching  could  be  technically  achieved 
by  boilers  and  process  heaters  in  the 
subcategory  considering  the  existing 
design  of  boilers  and  process  heaters. 
We  also  considered  the  availability  of 
various  types  of  fuel. 

After  considering  these  factors,  we 
determined  that  fuel  switching  was  not 
an  appropriate  control  technology  for 
purposes  of  determining  the  MACT 
floor  level  of  control  for  any 
subcategory.  This  decision  was  based  on 
the  overall  effect  of  fuel  switching  on 
HAP  emissions,  technical  and  design 
considerations  discussed  previously  in 
this  preamble,  and  concerns  about  fuel 
availability. 

Based  on  the  data  available  in  the 
emissions  database,  we  determined  that 
while  fuel  switching  from  solid  fuels  to 
gaseous  or  liquid  fuels  would  decrease 
PM  and  some  metals  emissions, 
emissions  of  some  organic  HAP  would 
increase,  resulting  in  uncertain  benefits. 
This  determination  is  discussed  in  the 
memorandum  "Development  of  Fuel 
Switching  Costs  and  Emission 
Reductions  for  Industrial,  Commercial, 
and  Institutional  Boilers  and  Process 
Heaters  National  Emission  Standards  for 
Hazardous  Air  Pollutants"  located  in 
the  docket.  We  believe  that  it  is 
inappropriate  in  a  MACT  rulemaking  to 
consider  as  MACT  a  control  option  that 
potentially  will  decrease  emissions  of 
one  HAP  while  increasing  emissions  of 
another  HAP.  In  order  to  adopt  such  a 
strategy,  EPA  would  need  to  assess  the 
relative  risk  associated  with  each  HAP 
emitted,  and  determine  whether 
requiring  the  control  in  question  would 
result  in  overall  lower  risk.  Such  an 
analysis  is  not  appropriate  at  this  stage 
in  the  regulatory  process. 

A  similar  determination  was  made 
when  considering  fuel  switching  to 
cleaner  fuels  within  a  subcategory.  For 
example,  the  term  "clean  coal"  refers  to 
coal  that  is  lower  in  sulfur  content  and 
not  necessarily  lower  in  HAP  content. 
Data  gathered  by  EPA  also  indicates  that 
within  specific  coal  types  HAP  content 
can  vary  significantly.  Switching  to  a 
low  sulfur  coal  may  actually  increase 
emissions  of  some  HAP.  Therefore,  it  is 
not  appropriate  for  EPA  to  include  fuel 
switching  to  a  low  sulfur  coal  as  part  of 
the  MACT  standards  for  boilers  and 
process  heaters.  Fuel  switching  from 
coal  to  biomass  would  resuh  in  similar 
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impacts  on  HAP  emissions.  While  this 
would  reduce  metallic  HAP  emissions, 
it  would  likely  increase  emissions  of 
organics  based  on  information  in  the 
emissions  database. 

Another  factor  considered  was  the 
availability  of  alternative  fuel  types. 
Natural  gas  pipelines  are  not  available 
in  all  regions  of  the  U.S.,  and  natural  gas 
is  simply  not  available  as  a  fuel  for 
many  industrial,  commercial,  and 
institutional  boilers  and  process  heaters. 
Moreover,  even  where  pipelines  provide 
access  to  natural  gas,  supplies  of  natiual 
gas  may  not  be  adequate.  For  example, 
it  is  common  practice  in  cities  during 
winter  months  (or  periods  of  peak 
demand)  to  prioritize  natural  gas  usage 
for  residential  areas  before  industrial 
usage.  Requiring  EPA  regulated 
combustion  units  to  switch  to  natural 
gas  would  place  an  even  greater  strain 
on  natural  gas  resources.  Consequently, 
even  where  pipelines  exist,  some  luaits 
would  not  be  able  to  nui  at  normal  or 
full  capacity  diuing  these  times  if 
shortages  were  to  occur.  Therefore, 
under  any  circumstances,  there  would 
be  some  units  that  could  not  comply, 
with  a  requirement  to  switch  to  natural 
gas. 

Similar  problems  for  fuel  switching  to 
biomass  could  arise.  Existing  sources 
burning  biomass  generally  are 
combusting  a  recovered  material  from 
the  manufacturing  or  agriculture 
process.  Industrial,  commercial,  and 
institutional  facilities  that  are  not 
associated  with  the  wood  products 
industry  or  agriculture  may  not  have 
access  to  a  sufficient  supply  of  biomass 
materials  to  replace  their  fossil  fuel. 

As  discussed  previously  in  this 
preamble,  there  is  a  significant  concern 
that  switching  fuels  would  be  infeasible 
for  sources  designed  and  operated  to 
bum  specific  fuel  types.  Changes  in  the 
type  of  fuel  burned  by  a  boiler  or 
process  heater  (solid,  liquid,  or  gas)  may 
require  extensive  changes  to  the  fuel 
handling  and  feeding  system  (e.g.,  a 
stoker  using  wood  as  fuel  would  need 
to  be  redesigned  to  handle  fuel  oil  or 
gaseous  fuel).  Additionally,  burners  and 
combustion  chamber  designs  are 
generally  not  capable  of  handling 
different  fuel  types,  and  generally 
cannot  accommodate  increases  or 
decreases  in  the  fuel  volume  and  shape. 
Design  changes  to  allow  different  fuel 
use,  in  some  cases,  may  reduce  the 
capacity  and  efficiency  of  the  boiler  or 
process  heater.  Reduced  efficiency  may 
result  in  less  complete  combustion  and, 
thus,  an  increase  in  organic  HAP 
emissions.  For  the  reasons  discussed 
above,  we  decided  that  fuel  switching  to 
cleaner  solid  fuels  or  to  liquid  or 
gaseous  fuels  is  not  an  appropriate 


criteria  for  identifying  the  MACT  floor 
level  of  control  for  imits  in  the  boilers 
and  process  heaters  category. 

We  also  concluded  that  process 
changes  or  work  practices  were  not 
appropriate  criteria  for  identifying  the 
MACT  floor  level  of  control  for  imits  in 
the  boilers  and  process  heaters  category. 
The  HAP  emissions  from  boilers  and 
process  heaters  are  primarily  dependent 
upon  the  composition  of  the  fuel.  Fuel 
dependent  HAP  are  metals,  including 
meitniry,  and  acid  gases.  Fuel 
dependent  HAP  are  typically  controlled 
by  removing  them  from  the  flue  gas  after 
combustion.  Therefore,  they  are  not 
affected  by  the  operation  of  the  boiler  or 
process  heater.  Consequently,  process 
changes  would  be  ineffective  in 
reducing  these  fuel-related  HAP 
emissions. 

On  the  other  hand,  organic  HAP  can 
be  formed  from  incomplete  combustion 
of  the  fuel.  Combustion  is  defined  as  the 
rapid  chemical  combination  of  oxygen 
with  the  combustible  elements  of  a  fuel. 
The  objective  of  good  combustion  is  to 
release  all  the  energy  in  the  fuel  while 
minimizing  losses  from  combustion 
imperfections  and  excess  air.  The 
combination  of  the  fuel  with  the  oxygen 
requires  temperatiire  (high  enough  to 
ignite  the  fuel  constituents),  mixing  or 
turbulence  (to  provide  intimate  oxygen- 
fuel  contact),  and  sufficient  time  (to 
complete  the  process),  sometimes 
referred  to  the  three  Ts  of  combustion. 
Good  combustion  practice  (GCP),  in 
terms  of  boilers  and  process  heaters, 
could  be  defined  as  the  system  design 
and  work  practices  expected  to 
minimize  organic  HAP  emissions.  The 
GCP  control  strategy  could  include  a 
number  of  combustion  conditions  and 
work  practices  which  are  applied 
collectively  to  achieve  this  goal. 

While  few  soiu-ces  in  EPA's  database 
specifically  reported  using  good 
combustion  practices,  the  data  that  we 
have  suggests  that  boilers  and  process 
heaters  within  each  subcategory  might 
use  any  of  a  wide  variety  of  different 
work  practices,  depending  on  the    ' 
characteristics  of  the  individual  unit. 
The  lack  of  information,  and  lack  of  a 
uniform  approach  to  assuring 
combustion  efficiency,  is  not  surprising 
given  the  extreme  diversity  of  boilers 
and  process  heaters,  and  given  the  fact 
that  no  applicable  Federal  standards, 
and  most  applicable  State  standards,  do 
not  include  work  practice  requirements 
for  boilers  and  process  heaters.  Even 
those  States  that  do  have  such 
requirements  do  not  require  the  same 
work  practices.  For  example,  CO 
emissions  are  generally  a  good  indicator 
of  incomplete  combustion,  and, 
therefore,  low  CO  emissions  might 


reflect  good  combustion  practices. 
Therefore,  we  considered  whether 
existing  CO  monitoring  requirements 
and  emission  limits  might  be  used  to 
establish  good  combustion  practice 
standards  for  boilers  and  process 
heaters.  (As  discussed  previously  in  this 
preamble,  CO  is  also  a  siurogate  for 
organic  HAP  emissions  in  the  proposed 
rule.)  The  population  databases  did  not 
contain  information  regarding  whether 
existing  units  monitored  CO  emissions. 
Therefore,  we  reviewed  State 
regulations  applicable  to  boilers  and 
process  heaters,  and  then  for  each 
subcategory  we  matched  the 
applicability  of  State  CO  monitoring 
requirements  or  emission  limits  with 
information  on  the  locations  and 
characteristics  of  the  boilers  and  process 
heaters  in  the  population  database. 
Ultimately,  we  found  that  very  few  uiiits 
(less  than  6  percent)  in  any  subcategory 
were  subject  to  CO  monitoring 
requirements  or  .emission  limits.  We 
concluded  that  this  information  did  not 
allow  EPA  to  identify  a  level  of 
performance  that  was  representative  of 
good  combustion  across  the  various 
units  in  any  subcategory. 

Consequently,  EPA  was  unable  to 
identify  any  uniform  requirements  or  set 
of  work  practices  that  would 
meaningfully  reflect  the  use  of  good 
combustion  practices,  or  that  could  be 
meaningfully  implemented  across  any 
subcategory  of  boilers  and  process 
heaters.  Therefore,  EPA  is  not 
establishing  combustion  practice 
requirements  as  a  part  of  the  MACT 
floor  for  existing  units.  However,  we 
have  considered  the  appropriateness  of 
such  requirements  in  the  context  of 
evaluation  possible  beyond-the-floor 
options. 

In  general,  boilers  and  process  heaters 
are  designed  for  good  combustion. 
Facilities  have  an  economic  incentive  to 
ensure  that  fuel  is  not  wasted,  and  the 
combustion  device  operates  properly 
and  is  appropriately  maintained.  In  fact, 
existing  boilers  and  process  heaters  are 
used  typically  as  high  efficiency  control 
devices  to  control  (reduce)  emission 
streams  containing  organic  compoimds 
from  various  process  operations. 
Therefore,  EPA's  inability  to  establish  a 
combustion  practice  requirement  as  part 
of  the  MACT 'floor  for  existing  sources 
in  this  category  should  not  reduce  the 
incentive  for  owners  and  operators  to 
run  their  boilers  and  process  heaters  at 
top  efficiency. 

We  request  comment,  and  emissions 
information,  regarding  whether  there  are 
any  uniform  GCP  practices  that  would 
be  appropriate  for  minimizing  organic 
HAP  emissions  from  any  subcategory  of 
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industrial,  commercial,  and  institutional 
boilers  and  process  heaters. 

As  a  result  of  the  preceding 
evaluation  of  the  feasibility  of 
establishing  emission  limits  based  on 
control  techniques  such  as  fuel 
switching  and  good  combustion 
practices,  we  concluded  that  add-on 
control  technology  should  be  the 
primary  factor  for  purposes  of 
identifying  the  best  controlled  units 
within  each  subcategory  of  boilers  and 
process  heaters.  In  order  to  determine 
the  MACT  floor  based  primarily  on  add- 
on control  technologies,  we  first 
examined  the  population  database  of 
existing  sources.  Units  not  meeting  the 
definition  of  an  industrial,  commercial, 
or  institutional  boiler  or  process  heater, 
and  luiits  located  at  area  soiuces  were 
removed  from  the  database.  The 
remaining  units  were  divided  first  into 
three  subcategories  based  on  fuel  state: 
gaseous  fuel-fired,  liquid  fuel-fired,  and 
solid  fuel-fired  units.  Each  of  these  three 
subcategories  was  then  further  divided 
into  subcategories  based  on  capacity:  (1) 
Large  imits  (watertube  boilers  and 
process  heaters  with  heat  inputs  greater 
than  10  MMBtu/br);  (2)  small  units 
(firetube  boilers  and  any  boiler  and 
process  heater  with  a  maximum  rated 
heat  input  capacity  of  10  MMBtu/hr  or 
less);  and  (3)  limited  use  units  with 
capacity  utilization  less  than  10  percent. 

We  identified  the  types  of  air 
pollution  control  techniques  currently 
used  by  existing  boilers  and  process 
heaters  in  each  subcategory.  We  ranked 
those  controls  according  to  their 
effectiveness  in  removing  the  different 
categories  of  pollutants;  including 
metadlic  HAP  and  PM,  inorganic  HAP 
such  as  acid  gases,  mercury,  and  organic 
HAP.  The  EPA  ranked  these  existing 
control  technologies  by  incorporating 
recommendations  made  by  the  ICCR, 
and  by  reviewing  emissions  test  data, 
previous  EPA  studies,  and  other 
literatiue,  as  well  as  by  using 
engineering  judgement. 

Based  upon  the  emissions  reduction 
potential  of  existing  air  pollution 
control  techniques,  we  listed  all  the 
boilers  and  process  heaters  in  the 
population  database  in  order  of 
decreasing  control  device  effectiveness 
within  each  subcategory  for  each 
pollutant  type.  Then  we  identified  the 
top  12  percent  of  imits  within  each 
category  based  on  this  ranking,  and 
determined  what  kind  of  emission 
control  technology,  or  combination  of 
technologies,  the  units  in  the  top  12 
percent  employed.  Finally,  we  looked  at 
the  emissions  test  data  fi'om  boilers  and 
process  heaters  that  used  the  same 
control  technology,  or  technologies,  as 
the  units  in  the  top  12  percent  to 


estimate  the  average  emissions 
limitation  achieved  by  these  imits. 

The  last  part  in  the  process  described 
above,  involving  the  calculation  of 
numerical  emission  limits,  was  a  two- 
step  analysis.  The  first  step  involved 
calculating  a  numerical  average  of  an 
appropriate  subset  of  the  emission  test 
data  from  units  using  the  same 
technology,  or  technologies,  as  the  units 
in  the  top  12  percent.  Based  on  the 
initial  ranking,  we  determined  what 
proportion  of  the  imits  using  a 
particular  technology  were  among  the 
top  12  percent  of  units  in  the 
subcategory.  Then  we  looked  at  a 
corresponding  proportion  of  the 
emission  test  data  from  units  using  that 
type  of  control  technology,  and 
produced  an  overall  average  measured 
performance  level.  For  example,  in  the 
large  solid-fuel  subcategory, 
approximately  14  percent  of  units  used 
the  best  performing  control  technology 
for  PM/metallic  HAP  (baghouses).  In 
order  to  rank  the  units  using  the  best 
technology  for  which  we  had  emission 
test  data,  we  generated  unit  by  unit 
measured  performance  levels  by 
averaging  the  multiple  tests  from  each 
individual  unit  (if  multiple  tests  were 
available).  Then  we  looked  at  the  best 
12/14  of  the  units  for  which  we 
generated  such  individual  averages,  and 
averaged  the  unit  by  unit  averages  from 
all  of  these  units.  This  resulted  in  an 
overall  average  measured  emissions 
performance  level  for  units 
representative  of  the  top  12  percent  of 
units  in  the  subcategory. 

The  second  step  in  this  part  of  the 
process  involved  generating  and 
applying  an  appropriate  variability 
factor  to  account  for  unavoidable 
variations  in  emissions  due  primarily  to 
uncontrollable  differences  in  fuel 
characteristics  and  ordinary  operational 
variability.  First,  we  identified  all  the 
Units  for  which  we  had  emission  test 
data  using  the  same  technology,  or 
technologies,  as  units  in  the  top  12 
percent.  Then,  for  each  such  unit  with 
multiple  emission  tests,  we  calculated 
the  variability  in  the  measured 
emissions  fi'om  that  unit  by  dividing  the 
highest  three-run  test  result  by  the 
lowest  three-run  test  result.  Finally,  we 
calculated  the  overall  variability  in  the 
measured  emissions  fi'om  these  units  by 
averaging  all  the  individual  unit 
variability  factors,  and  we  applied  this 
overall  variability  factor  to  the  overall 
average  measured  emissions 
performance  level  {as  described  above) 
to  derive  a  emission  limit  representative 
of  the  average  emission  limitation 
achieved  by  the  top  12  percent  of  units. 

This  approach  reasonably  ensures  that 
the  emission  limit  selected  as  the  MACT 


floor  adequately  represents  the  average 
level  of  control  actually  achieved  by 
units  in  the  top  12  percent,  considering 
ordinary  operational  variability.  Both 
the  analysis  of  the  measured  emissions 
from  units  representative  of  the  top  12 
percent,  and  the  variability  analysis,  are 
reasonably  designed  to  provide  a 
meaningful  estimate  of  the  average 
performance,  or  central  tendency,  of  the 
best  controlled  12  percent  of  units  in  a 
given  subcategory.  Using  such  an 
approach,  including  a  variability  factor, 
is  reasonable  because  the  estimated 
performance  of  the  best  controlled  units 
must  account  for  variability  in  the 
performance  of  the  units  over  time  and 
under  different  operational  conditions. 
Absent  comprehensive  emission  data, 
there  is  no  reason  to  believe  that  any 
individual  unit  could  consistently 
achieve  the  emission  performance 
demonstrated  by  a  limited  set  of 
emission  tests.  Because,  each  emission 
test  is  but  a  snapshot  of  actual  and 
ongoing  performance,  taken  at  one 
moment  in  time,  evaluating  the 
snapshots  collectively  is  the  best  way  to 
estimate  the  unavoidable  variation  in 
emissions  expected  to  occur  and  recur 
over  time  at  similarly  controlled  units  in 
the  category  (or  subcategory).  As  a 
result,  the  most  reasonable  methodology 
for  determming  the  variability  among 
the  best  controlled  units  is  to  evaluate 
the  overall  variability  in  the 
performance  of  the  particular  control 
technology  that  those  units  use,  by 
examining  the  variability  among  the 
emission  test  results  (the  performance 
snapshots)  for  all  similarly  controlled 
units  (excluding  any  emission  values 
from  tests  that  did  not  represent  a 
proper  functioning  system). 
Accordingly,  we  have  used  the  available 
emissions  data  to  reasonably  estimate 
the  variability  of  the  top  performing 
units  in  each  subcategory. 

The  EPA's  review  of  emissions  data 
indicates  that  some  boilers  and  process 
heaters  within  each  subcategory  may  be 
able  to  meet  the  floor  emission  levels 
without  using  the  air  pollution  control 
technology  that  is  used  by  the  top  12 
percent  of  units  in  the  subcategory.  This 
is  to  be  expected  given  the  variety  of 
fuel  types,  fuel  input  rates,  and  boiler 
designs  included  within  each 
subcategory  and  the  resulting  variability 
in  emission  rates.  Thus,  for  instance, 
boilers  or  process  heaters  within  the 
large  unit  solid  fuel  subcategory  that 
burn  lower  percentages  of  solid  fuels 
may  be  able  to  achieve  the  emission 
levels  for  the  large  unit  solid  fuel 
subcategory  without  the  need  for 
additional  control  devices. 

Furthermore,  solid  fuels,  especially 
coal,  are  very  heterogeneous  and  can 
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vary  in  composition  by  location.  Coal 
analysis  data  ffetained  from  the  electric 
utility  industry  in  another  rulemaking 
contained  information  on  the  mercury, 
chlorine,  and  ash  content  of  various 
coals.  A  preliminary  review  of  this  data 
indicate  that  the  composition  can  vary 
greatly  from  location  to  location,  and 
also  within  a  particular  location.  Based 
on  the  range  of  variation  of  mercury, 
chlorine,  and  ash  content  in  coal,  it  is 
possible  for  a  unit  with  a  lower 
performing  control  system  to  have 
emission  levels  lower  than  a  imit 
considered  to  be  included  in  the  best 
performing  12  percent  of  the  units. 

This  situation  is  reflected  in  the 
emissions  information  used  to  set  the 
MACT  floor  emission  limits,  hi  some 
instances  there  are  boilers  with  ESP  or 
other  controls  that  achieve  similar,  or 
lower,  outlet  emission  levels  of  non- 
mercury  metallic  HAP,  PM,  or  mercury 
than  fabric  filters.  In  most  cases,  this  is 
due  to  concentrations  entering  these 
other  control  devices  being  lower,  even 
though  the  percent  reduction  achieved 
is  lower  than  fabric  filters. 

Additionally,  the  design  of  some 
control  devices  may  have  a  substantial 
effect  on  their  emissions  reductions 
capability.  For  example,  fabric  filters  are 
largely  insensitive  to  the  physical 
characteristics  of  the  inlet  gas  stream. 
Thus,  their  design  does  not  vary  widely, 
and  emissions  reductions  are  expected 
to  be  similar  [e.g.  99  percent  reduction 
of  PM).  However,  ESP  design  can  vary 
significantly.  Some  ESP  are  two  fields, 
omers  may  have  three  or  four.  The  more 
fields  the  larger  the  emissions 
reductions  for  PM.  Similarly,  other 
devices  can  be  designed  to  achieve 
higher  emissions  reductions.  This  level 
of  detail  was  not  available  for  the 
information  used  to  develop  the  MACT 
floor  emission  limits. 

Consequently,  since  fuel  substitution 
has  been  determined  not  to  be  an 
appropriate  MACT  floor  control 
technology,  EPA  still  considers  the 
fabric  filter  to  be  the  best  performing 
control  for  non-mercury  metallic  HAP, 
PM,  and  mercury  and  only  emissions 
information  for  fabric  filters  was  used  to 
develop  emission  limits. 

For  existing  imit  subcategories  where 
less  than  12  percent  of  imits  in  the 
subcategory  use  any  type  of  control 
technology,  we  could  not  use  the  same 
approach  to  identify  the  average  level  of 
control  achieved  by  the  top  12  percent. 
Therefore,  we  looked  to  see  if  we  could 
estimate  the  central  tendency  of  the  best 
controlled  units  by  looking  at  the 
median  unit  of  the  top  12  percent  (the 
unit  at  the  94th  percentile).  Under  such 
circumstances,  if  the  median  unit  of  the 
top  12  percent  is  using  some  control 


technology,  we  might  use  the  measured 
emission  performance  of  that  individual 
unit  as  the  basis  for  estimating  an 
appropriate  average  level  of  control  of 
the  top  12  percent.  For  subcategories 
where  even  the  median  imit  is  using  no 
control  technology,  the  average  control 
of  the  top  1 2  percent  of  units  is  no 
emissions  reductions. 

A  detailed  discussion  of  the  MACT 
floor  methodology  is  presented  in  the 
memorandum  "MACT  Floor  Analysis 
for  the  hidustrial,  Commercial,  and 
histitutional  Boilers  and  Process  Heaters 
National  Emission  Standards  for 
Hazardous  Air  Pollutants"  in  the 
docket. 

1.  Existing  Solid  Fuel  Boilers  and 
Process  Heaters 

a.  Large  Units — Heat  Inputs  Greater 
than  10  MMBtu/hr.  The  most  effective 
control  technologies  identified  for 
removing  non-mennuy  metallic  HAP 
and  PM  are  fabric  filters.  About  14 
percent  of  solid  fuel-fired  boilers  and 
process  heaters  use  fabric  filters. 
Because  greater  than  12  percent  of  units 
in  the  category  use  this  technology,  and 
because  there  are  no  options  reasonably 
available  for  reducing  HAP  emissions 
other  than  add-on  control,  we  consider 
sources  with  fabric  filters  to  be  the  best 
controlled  sources  in  this  subcategory 
for  purposes  of  metallic  HAP  and  PM 
emissions.  Thus,  it  is  appropriate  to  use 
the  measined  performance  of  sources 
with  fabric  filters  as  the  basis  for 
establishing  the  MACT  floor  for  non- 
merciuy  metallic  HAP  and  PM  for 
existing  boilers  and  process  heaters  in 
this  subcategory. 

As  described  earlier,  a  PM  level  is  set 
as  a  surrogate  for  non-mercury  metallic 
HAP.  The  MACT  floor  emission  level 
based  on  PM  test  data  from  the  solid 
fuel  imits  with  fabric  filters  representing 
the  top  12  percent,  and  incorporating 
operational  variability  (using  results 
from  multiple  tests  on  best  performing 
units),  is  0.07  lb  PM/MMBtu.  We  are 
also  providing  an  alternative  metals 
limit  of  0.001  lb  metals/MMBtu  which 
can  be  used  to  show  compliance  in 
cases  where  metal  HAP  emissions  are 
low  in  proportion  to  PM  emissions.  This 
is  because,  according  to  the  emissions 
database,  some  biomass  units  have  low 
metals  content  but  high  PM  emissions. 
The  emission  level  for  metals  was 
selected  from  metals  test  data  associated 
with  PM  emission  tests  from  fabric 
filters  diat  met  the  MACT  floor  PM 
emission  level. 

The  most  effective  control 
technologies  identified  for  removing 
inorganic  HAP  that  are  acid  gases,  such 
as  HCl,  are  wet  scrubbers  and  packed 
bed  scrubbers.  These  technologies  are 


used  by  about  13  percent  of  the  boilers 
and  process  heaters  in  the  large  solid 
fuel  subcategory.  About  12  percent  of 
solid  fuel-fired  boilers  and  process 
heaters  use  wet  or  dry  scrubbers,  and 
approximately  1  percent  use  packed  bed 
scrubbers. 

Because  greater  than  12  percent  of 
units  in  the  category  use  this 
technology,  and  because  there  are  no 
options  reasonably  available  for 
reducing  HAP  emission  other  than  add- 
on control,  we  consider  sources  with 
wet  or  dry  scrubbers  and  packed  bed 
scrubbers  to  be  the  best  controlled 
sources  in  this  subcategory  for  purposes 
of  inorganic  HAP  emissions.  Thus,  it  is 
appropriate  to  use  the  measured 
performance  of  sources  with  wet  or  dry 
scrubbers  and  packed  bed  scrubbers  as 
the  basis  for  establishing  the  MACT 
floor  for  inorganic  HAP  for  existing 
boilers  and  process  heaters  in  this 
subcategory.  The  MACT  floor  emission 
level  based  on  HCl  emissions  test  data 
bom  units  using  wet  or  dry  scrubbers 
and  packed  bed  scrubbers  representing 
the  top  12  percent,  and  incorporating 
operational  variability,  is  0.09  lb  HCl/ 
MMBtu. 

Based  on  test  information  on  utility 
boilers,  we  have  concluded  that  fabric 
filters  are  the  most  effective  technology 
for  controlling  mercury  emissions.  As 
discussed  previously,  approximately  14 
percent  of  sources  in  the  subcategory 
use  fabric  filters.  The  MACT  floor 
emission  level  for  mercury,  based  on  the 
measured  performance  of  units  with 
fabric  filters  representing  the  top  1 2 
percent,  and  incorporating  operational 
variability,  is  0.000007  lb  mercury/ 
MMBtu. 

Although  EPA  used  information  from 
utility  boilers  to  conclude  that  fabric 
filters  are  the  most  effective  control 
technology  for  controlling  mercury 
emissions,  this  same  information 
suggests  that  different  fuel 
characteristics  [e.g.  mercury  and 
chlorine  content  of  the  fuel  burned)  can 
lead  to  both  different  outlet  metciuy 
(Hg)  concentrations  and  different^^ 
control  efficiencies  for  equivalent 
control  devices.'  We  have  emissions  test 
results  for  mercury  emissions  from 
seven  industrial  boilers  and  process 
heaters  equipped  with  fabric  filters.  The 
Agency  has  information  about  the 
general  type  of  fuel  being  burned  during 


'  The  speciation  of  mercury  in  the  flue  gas  is 
believed  to  affect  the  amount  of  mereury  captured 
by  control  devices.  Mercury  can  be  present  in  both 
vapor  form  (as  insoluble  elemental  mercury  and  as 
soluble  oxidized  mercury  (such  as,  mercury- 
chloride))  and  in  particulate  form.  The  capture  of 
elemental  mercury  is  reportedly  more  difficult  than 
the  capture  of  oxidized  mercury  or  mercury  in 
particulate  form. 
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the  emission  tests,  such  as  coal,  wood, 
or  some  mixture  of  hiel  types.  However,, 
we  have  no  detailed  information  about 
the  specific  characteristics  (such  as 
merciuy  or  chlorine  content)  of  the  fuel 
being  biuTied  during  those  emissions 
tests.  Nonetheless,  we  believe  that  the 
use  of  variability  factors  adequately 
accounttffor  potential  variations  in  fuel 
mercury  ahd  chloride  content. 

However,  because  we  have  very 
limited  data  on  actual  emissions  from 
industrial  boilers  and  process  heaters, 
the  Agency  is  soliciting  comment  on 
whether  the  variability  analysis  in  the 
ciurent  proposal  adequately  addresses 
the  impact  that  fuel  characteristics  (such 
as  mercury  and  chlorine  content)  can 
have  on  mercury  emissions  from  a 
source  equipped  with  fabric  filters.  As 
discussed  earlier,  the  Agency  is  not 
currently  considering  fuel  switching  as 
a  control  option  in  setting  the  MACT 
floor.  Therefore,  the  Agency  requests 
specific  information  regarding  both  the 
mercury  and  chlorine  content 
characteristics  of  the  fuel  used  in,  and 
the  mercury  emissions  from,  industrial 
boilers  and  process  heaters  equipped 
with  well  designed  and  operated  fabric 
filters. 

Comments  on  this  issue  should 
include  specific  data  regarding  both  the 
characteristics  of  the  fuel  burned 
(including  mercury  and  chlorine 
content  along  with  any  other  pertinent 
characteristics)  and  current  mercury 
emissions  of  these  industrial  boilers  and 
process  heaters. 

For  organic  HAP,  we  attempted  to 
determine  the  level  of  control  being 
achieved  by  the  top  1 2  percent  of  units 
within  the  subcategory,  however,  less 
than  6  percent  of  the  units  in  this 
subcategory  use  any  type  of  organic 
HAP  control  (by  limiting  CO  emissions). 
Thus,  while  a  small  proportion  of  uaiits 
in  the  subcategory  monitor  and  control 
their  CO  emissions  (and,  therefore,  limit 
emissions  of  organic  HAP),  the  majority 
of  units  in  the  subcategory  (and  in  the 
top  12  percent)  do  not  control  these 
emissions.  Because  so  few  units  control 
emissions  of  organic  HAP,  we  could  not 
calculate  an  average  limitation  achieved 
by  the  top  12  percent  as  we  did  for 
metallic  HAP/PM,  inorganic  HAP/HCl, 
and  mercury.  We  looked  then  at 
whether  the  median  unit  of  the  top  12 
percent  might  provide  some  indication 
of  the  central  tendency  of  the  top  12 
percent.  However,  because  fewer  than  6 
percent  of  units  are  controlled,  the 
median  unit  reflects  no  emissions 
reductions  for  organic  HAP.  Therefore, 
we  concluded  that  the  MACT  floor  for 
existing  soiut:es  in  this  subcategory  is 
no  emissions  reductions  for  organic 
HAP. 


Consequently,  EPA  determined  that, 
in  general,  the  combination  of  fabric 
filter  and  wet  scrubber  control 
technologies  forms  the  basis  for  the 
MACT  floor  level  of  control  for  existing 
large  solid  fuel  boilers  or  process 
heaters.  We  recognize  that  some  boilers 
and  process  heaters  that  use 
technologies  other  than  those  used  as 
the  basis  of  the  MACT  floor  can  achieve 
the  MACT  floor  emission  levels.  For 
example,  emission  test  data  show  that 
many  boilers  with  well  designed  and 
operated  ESP  can  meet  the  MACT  floor 
emission  levels  for  non-mercury 
metallic  HAP  and  PM,  even  though  the 
floor  emission  level  for  these  pollutants 
is  based  on  units  using  a  fabric  filters 
(however,  we  would  not  expect  that  all 
units  using  ESP  would  be  able  to  meet 
the  emission  limits  in  the  proposed 
rule). 

b.  Small  Units — Heat  Inputs  Less  than 
or  Equal  to  10  MMBtu/hr.  For  each 
pollutant  group  (non-mercury  metallic 
HAP  and  PM,  merciuy,  inorganic  HAP/ 
HCl,  and  organic  HAP),  less  than  6 
percent  of  the  units  in  this  subcategory 
used  control  techniques  that  limit 
emissions.  Because  so  few  units  in  the 
subcategory  control  emissions  of  HAP, 
we  could  not  calculate  an  average 
limitation  achieved  by  the  top  12 
percent  for  any  HAP  grouping.  We 
looked  then  at  whether  the  median  unit 
of  the  top  12  percent  might  provide 
some  indication  of  the  central  tendency 
of  the  top  12  percent  for  any  HAP 
grouping.  However,  because  fewer  than 
6  percent  of  units  in  each  HAP  grouping 
used  controls  or  limited  emissions,  the 
median  unit  for  each  HAP  grouping 
reflects  no  emissions  reduction. 

Therefore,  we  determined  that  the 
MACT  floor  emission  level  for  existing 
units  for  each  of  the  pollutant  categories 
in  this  subcategory  is  no  emissions 
reductions. 

c.  Limited  Use  Units — Capacity 
Utilizations  Less  than  or  Equal  to  10 
Percent.  The  most  effective  control 
technologies  identified  for  removing 
non-mercury  metallic  HAP  and  PM  are 
ESP  and  fabric  filters.  Less  than  2 
percent  of  limited  use  solid  fuel-fired 
boilers  and  process  heaters  use  fabric 
filters,  and  14  percent  use  ESP. 
Therefore,  we  used  the  measured 
performance  of  units  using  ESP  and 
fabric  filters  as  the  basis  for  the  MACT 
floor  for  non-mercury  metallic  HAP  and 
PM.  We  established  a  PM  level  as  a 
surrogate  for  non-mercury  metallic  HAP 
control,  reflecting  the  emission  test  data 
from  imits  using  ESP  and  fabric  filters 
that  were  representative  of  the  top  12 
percent  of  imits  in  the  subcategory. 

The  emissions  test  database  did  not 
contain  test  data  for  limited  use  boilers 


and  process  heaters.  In  order  to  develop 
emission  levels  for  this  subcategory,  we 
decided  to  use  information  from  units  in 
the  large  solid  fuel  subcategory.  We 
considered  this  to  be  an  appropriate 
methodology  because  although  the  units 
in  this  subcategory  are  different  enough 
to  warrant  their  own  subcategory  (i.e., 
different  purposes  and  operation), 
emissions  of  the  specific  types  of  HAP 
for  which  limits  are  being  proposed 
(HCl  and  non-mercury  metals)  are 
expected  to  be  related  more  to  the  type 
of  fuel  burned  and  the  type  of  control 
used,  them  to  unit  operation. 
Consequently,  we  determined  that  ' 

emissions  information  from  the  large 
solid  fuel  subcategory  could  be  used  to 
establish  MACT  floor  levels  for  this 
subcategory  because  the  fuels  and 
controls  are  similar.  The  MACT  floor 
emission  level  based  on  this  test  data, 
considering  operational  variability,  is 
0.02  lb  PM/MMBtu.  We  are  also 
providing  an  alternative  metals  limit  of 
0.001  lb  metals/MMBtu  which  can  be 
used  to  show  compliance  in  cases  where 
metal  HAP  emissions  are  low  in 
proportion  to  PM  emissions.  The 
emissions  database  indicates  that  some 
biomass  units  have  low  metals  content 
but  high  PM  emissions.  The  emission 
level  for  metals  was  selected  from 
metals  test  data  associated  with  PM 
emission  tests  from  fabric  filters  that 
met  the  MACT  floor  PM  emission  level. 

Similar  control  technology  analyses 
were  done  for  the  boilers  and  process 
heaters  in  this  subcategory  for  the  other 
pollutant  groups  of  interest,  including 
inorganic  HAP,  organic  HAP  and 
mercury.  For  each  of  these  pollutant 
groups,  less  than  6  percent  of  the  units 
in  this  subcategory  used  control 
techniques  that  limit  emissions.  Because 
so  few  units  in  the  subcategory  control 
emissions  of  these  HAP.  we  could  not 
calculate  an  average  Umitation  achieved 
by  the  top  12  percent  for  inorganic  HAP, 
organic  HAP  and  mercury.  We  looked 
then  at  whether  the  median  unit  of  the 
top  12  percent  might  provide  some 
indication  of  the  central  tendency  of  the 
top  12  percent  for  any  of  these  HAP 
groupings.  However,  because  fewer  than 
6  percent  of  units  in  each  HAP  grouping 
used  controls  or  limited  emissions,  the 
median  unit  for  each  HAP  grouping 
reflects  no  emission  reductions. 
Therefore,  we  concluded  that  the  MACT 
floor  for  inorganic  HAP,  organic  HAP 
and  mercury  in  this  subcategory  is  no 
emissions  reductions.  Consequently,  we 
determined  that  ESP  and  fabric  filters, 
which  achieve  non-merciuy  metallic 
HAP  and  PM  control,  form  the  basis  for 
the  MACT  floor  level  of  control  for 
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existing  solid  fuel  boilers  and  process 
heaters  in  this  subcategory. 

2.  Existing  Liquid  Fuel  Boilers  and 
Process  Heaters 

Emission  data  for  liquid  subcategories 
were  inadequate  to  identify  the  best 
performing  sources  for  reasons 
described  previously  in  this  preamble. 
We  cdso  foimd  no  State  regulations  or 
pennits  which  specifically  limit  HAP 
emissions  fromUiese  sources.  Therefore, 
we  examined  control  technology 
information  to  identify  a  MACT  floor. 
We  found  that  less  than  6  percent  of  the 
imits  in  each  of  the  liquid  subcategories 
used  control  techniques  that  would 
reduce  non-merciuy  metallic  HAP  and 
PM,  mercury,  organic  HAP,  or  acid 
gases,  (such  as  HCl).  Therefore,  we 
concluded,  for  each  subcategory  of 
liquid  fueled  boilers  and  process 
heaters,  that  the  MACT  floor  is  no 
emission  reductions  for  non-mercury 
metallic  HAP,  mercury,  inorganic  HAP, 
and  organic  HAP. 

3.  Existing  Gaseous  Fuel  Boilers  and 
Process  Heaters 

Emission  data  for  gas  subcategories 
were  inadequate  to  identify  the  best 
performing  sources  for  reasons 
described  in  section  III.D  of  this 
preamble.  We  also  found  no  State 
regulations  or  permits  that  specifically 
limit  HAP  emissions  from  these  sources. 
Therefore,  we  examined  control 
technology  information  to  identify  a 
MACT  floor.  We  found  that  no  existing 
units  in  the  gaseous  fuel-fired 
subcategories  were  using  control 
technologies  that  achieve  consistently 
lower  emission  rates  than  imcontrolled 
soiuces  for  any  of  the  pollutant  groups 
of  interest.  Therefore,  we  are  unable  to 
identify  the  best  performing  1 2  percent 
of  luiits  in  the  subcategories. 
Consequently,  EPA  determined  that  no 
existing  source  MACT  floor  based  on 
control  technologies  could  be  identified 
for  gaseous  fuel-fired  units.  Therefore, 
we  concluded  the  MACT  floor  for 
existing  sources  in  this  subcategory  is 
no  emissions  reductions  for  non- 
mercury  metalfic  HAP,  mercury, 
inorganic  HAP,  and  organic  HAP. 

E.  How  Did  EPA  Consider  Beyond-the- 
Floor  Options  for  Existing  Units? 

Once  the  MACT  floor  determinations 
were  done  for  each  subcategory,  EPA 
considered  various  regulatory  options 
more  stringent  than  the  MACT  floor 
level  of  control  (j.e.,  technologies  or 
other  work  practices  that  could  result  in 
lower  emissions)  for  the  different 
subcategories. 

Maintaining  and  monitoring  CO  levels 
was  identified  as  a  possible  control  for 


organic  HAP.  In  addition  to  looking  at 
whether  CO  limits  should  be  a  part  of 
the  MACT  floor,  we  looked  at  this 
option  as  a  beyond-the-floor  option. 
However,  information  was  not  available 
to  estimate  the  HAP  emissions 
reductions  that  would  be  associated 
with  CO  monitoring  and  emission 
limits.  This  option  would  also  require  a 
high  cost  to  install  and  operate  CO 
monitors.  Given  the  cost  and  the 
uncertain  emissions  reductions  that 
might  be  achieved,  we  chose  to  not 
require  CO  monitoring  and  emission 
limits  as  MACT. 

The  following  sections  discuss  the 
beyond-the-floor  options  analyzed  to 
control  emissions  of  metallic  HAP, 
mercury,  and  inorganic  HAP.  Based  on 
the  analysis  in  these  sections,  EPA 
decided  to  not  go  beyond  the  MACT 
floor  level  of  control  for  the  proposed 
rule  for  any  of  the  subcategories  of 
existing  soiuces.  A  detailed  description 
of  the  beyond-the-floor  consideration  is 
in  the  memorandum  "Methodology  for 
Estimating  Cost  and  Emissions  Impacts 
for  Industrial,  Commercial,  Institutional 
Boilers  and  Process  Heaters  National 
Emission  Standards  for  Hazardous  Air 
Pollutants"  in  the  docket. 

1.  Existing  Sohd  Fuel  Units 

a.  Large  Units — Heat  Inputs  Greater 
than  10  MMBtu/hr.  Besides  fuel 
switching,  we  identified  a  better 
designed  and  operated  fabric  filter  (the 
MACT  floor  for  new  imits)  as  a  control 
technology  that  could  achieve  greater 
emissions  reductions  of  metallic  HAP 
and  PM  emissions  than  the  MACT  floor 
level  of  control.  Consequently,  EPA 
analyzed  the  emissions  reductions  and 
additional  cost  of  adopting  an  emission 
limit  representative  of  the  performance 
of  a  unit  with  a  better  designed  and 
operated  fabric  filter.  The  additional 
annualized  cost  to  comply  with  this 
emission  limit  was  estimated  to  be 
approximately  500  million  dollars  with 
an  additional  emission  reduction  of 
approximately  100  tons  of  metallic 
HAP.  The  results  indicated  that  while 
additional  emissions  reductions  would 
be  realized,  the  costs  would  be  too  high 
to  consider  it  a  feasible  beyond-the-floor 
option.  Nonair  quality  health, 
environmental  impacts,  and  energy 
effects  were  not  significant  factors, 
because  there  would  be  little  difference 
in  the  nonair  quality  health  and 
environmental  impacts  of  replacing 
existing  fabric  filters  with  improved 
performance  fabric  filters.  Therefore,  we 
did  not  select  these  controls  as  MACT. 
Fuel  switching  was  not  considered  a 
feasible  beyond-the-floor  option  for  the 
same  reasons  described  previously  in 
this  preamble. 


We  identified  packed  bed  scrubbers  as 
a  control  technology  that  could  achieve 
greater  emissions  reductions  of 
inorganic  HAP,  like  HCl,  than  the 
MACT  floor  level  of  control. 
Consequently,  EPA  analyzed  the 
emissions  reductions  and  additional 
cost  of  adopting  an  emission  limit 
representative  of  the  performance  of  a 
unit  with  a  packed  bed  scrubber.  The 
additional  annualized  cost  to  comply 
with  this  emission  limit  (using  a  packed 
bed  scrubber)  was  estimated  to  be 
approximately  900  million  dollars  with 
an  additional  emission  reduction  of 
approximately  20,000  tons  of  HCl.  The 
results  indicated  that  while  additional 
emissions  reductions  would  be  realized, 
the  costs  would  be  too  high  to  consider 
it  a  feasible  beyond-the-floor  option. 
Nonair  quality  health,  environmental 
impacts,  and  energy  effects  were  not 
significant  factors,  because  there  would 
be  little  difference  in  the  nonair  quality 
health  and  environmental  impacts 
between  packed  bed  scrubbers  and  the 
technology  that  is  likely  to  be  used  to 
meet  the  MACT  floor  level  of  control. 
Therefore,  we  did  not  select  these 
controls  as  MACT. 

In  reviewing  potential  regulatory 
options  for  existing  sources,  EPA 
identified  one  existing  industrial  boiler 
that  was  using  a  technology,  carbon 
injection,  used  in  other  industries  to 
achieve  greater  control  of  mercury 
emissions  than  the  MACT  floor  level  of 
control.  However,  emission  data 
indicated  that  this  unit  was  not 
achieving  mercury  emission  reduction. 
The  EPA  does  not  have  information  that 
would  show  carbon  injection  is  effective 
for  reducing  mercury  emissions  from 
industrial,  commercial,  and  institutional 
boilers  and  process  heaters.  Therefore, 
carbon  injection  was  not  evaluated  as  a 
regulatory  options. 

However,  EPA  requests  comments  on 
whether  carbon  injection  should  be 
considered  as  a  beyond-the-floor  option 
and  whether  existing  industrial, 
commercial,  or  institutional  boilers  and 
process  heaters  could  use  carbon 
injection  technology,  or  other  control 
techniques  to  consistently  achieve 
mercury  emission  levels  that  are  lower 
than  levels  from  similar  sources  with 
the  MACT  floor  level  of  control. 
Comments  should  include  information 
on  emissions,  current  demonstrated 
applications,  and  costs,  including 
retrofit  costs.  The  EPA  is  aware  that 
research  continues  on  ways  to  improve 
merctuy  capture  by  PM  controls, 
sorbent  injection,  and  the  development 
of  novel  techniques.  The  EPA  requests 
comment  and  information  on  the 
effectiveness  of  such  control  > 
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technologies  in  reducing  mercury 
emissions. 

b.  Small  Units — Heat  Inputs  Less  than 
or  Equal  to  10  MMBtu/hr.  The  MACT 
floor  for  this  subcategory  is  no  emission 
reductions.  To  control  non-mercury 
metallic  HAP  and  mercury,  we  analyzed 
the  beyond-the-floor  option  of  a  fabric 
filter  which  was  identified,  generally,  as 
the  most  effective  control  device  for 
non-mercury  metallic  HAP  and 
mercury.  To  control  inorganic  HAP  such 
as  HCl,  we  emalyzed  the  beyond-the- 
floor  option  of  a  wet  scrubber  since  it 
was  identified  as  the  least  cost  option. 

The  total  annualized  cost  of 
complying  with  the  fabric  filter  option 
was  estimated  to  be  10  million  dollars, 
with  an  estimated  emission  reduction  of 
1.9  tons  per  year  of  non-mercury 
metallic  HAP  and  0.003  tons  of 
mercury.  The  annualized  cost  of 
complying  with  the  wet  scrubber  option 
was  estimated  to  be  11  million  dollars, 
with  an  emission  reduction  of  48  tons 
per  year  of  HCl.  The  results  of  this 
analysis  indicated  that  while  additional 
emissions  reductions  could  be  realized, 
the  costs  would  be  too  high  to  consider 
them  feasible  options.  Therefore,  we  did 
not  select  these  controls  as  MACT. 
Nonair  quality  health,  environmental 
impacts,  and  energy  effects  were  not 
significant  factors. 

c.  Limited  Use  Units — Capacity 
Utilizations  Less  than  or  Equal  to  10 
Percent.  The  MACT  floor  level  for  this 
subcategory  for  non-mercury  metallic 
HAP  control  is  0.2  lb  PM/MMBtu  (this 
level  of  control  can  generally  be 
achieved  by  using  an  ESP  or  fabric 
filter).  Although  fabric  filters  were 
identified  as  being  more  effective,  many 
ESP  can  achieve  similar  levels.  Any 
additional  emission  reduction  from 
using  a  fabric  filter  would  be  minimal 
and  costly  considering  retrofit  costs  for 
existing  units  that  already  have  ESP. 
Therefore,  a  beyond-the-floor  option  for 
metallic  HAP  was  not  analyzed  in 
detail.  However,  a  beyond-the-floor 
option  based  on  the  level  of 
performance  of  a  fabric  filter  was 
analyzed  for  mercury  control.  The  total 
annualized  costs  of  the  fabric  filter 
option  was  estimated  to  be  an  additional 
21  million  dollars,  with  an  estimated 
emission  reduction  of  0.04  tons  of 
mercury. 

The  MACT  floor  for  inorganic  HAP  in 
this  subcategory  was  no  emission 
reductions.  For  beyond-the-floor  control 
of  inorganic  HAP.  we  analyzed  the  level 
of  performance  generally  achievable  by 
a  wet  scrubber  since  it  was  identified  as 
the  least  cost  option.  The  total 
annualized  costs  of  the  wet  scrubber 
option  was  estimated  to  be  49  million 


dollars,  with  an  estimated  emission 
reduction  of  463  tons  per  year  of  HCl. 
The  results  of  the  beyond-the-floor 
analyses  indicated  that  while  additional 
emissions  reductions  could  be  realized, 
the  costs  would  be  too  high  to  consider 
them  feasible  options.  Therefore,  we  did 
not  select  these  controls  as  MACT. 
Nonair  quality  health,  environmental 
impacts,  and  energy  effects  were  not 
significant  factors. 

2.  Existing  Liquid  Fuel  Units 

The  MACT  floor  for  each  liquid  fuel 
subcategory  is  no  emission  reductions. 
For  beyond-the-floor  options  for  the 
liquid  subcategory,  EPA  identified 
several  PM  controls  (e.g.,  fabric  filters, 
ESP,  and  venturi  scrubbers)  that  would 
reduce  non-mercury  metallic  HAP 
emissions.  For  the  beyond-the-floor 
analysis,  we  analyzed  the  cost  and 
emission  reduction  of  applying  a  high 
efficiency  PM  control  device,  such  as  a 
fabric  filter,  since  these  would  be  more 
likely  to  be  installed  for  units  firing 
liquid  fuel.  We  identified  wet  scrubbers 
as  a  technology  beyond-the-floor  option 
for  reduction  of  inorganic  HAP,  such  as 
HCl.  We  identified  fabric  filters  as  a 
beyond-the-floor  technology  option  for 
reduction  of  mercury.  Consequently, 
EPA  analyzed  the  emissions  reductions 
and  additional  cost  of  applying  high 
efficiency  PM  controls  and  wet 
scrubbers  on  liquid  fuel-fired  units.  The 
additional  total  annualized  cost  of  a 
high  efficiency  PM  control  device  (such 
as  a  fabric  filter)  was  estimated  to  be  460 
million  dollars,  with  an  additional 
estimated  emission  reduction  of  1,500 
tons  per  year  for  non-merciu-y  metallic 
HAP  and  3  tons  per  year  for  mercury. 
The  aimualized  cost  of  a  wet  scrubbers 
was  estimated  to  be  an  additional  480 
million  dollars,  with  an  additional  HCl 
reduction  of  30  tons  per  year.  The 
results  indicated  that  while  additional 
emissions  reductions  would  be  realized, 
the  costs  would  be  too  high  to  consider 
them  feasible  options.  Nonair  quality 
health,  environmental  impacts,  and 
energy  effects  were  not  significant 
factors.  Therefore,  EPA  chose  to  not 
select  these  controls  as  MACT  for 
existing  liquid  units. 

3.  Existing  Gas-Fired  Units 

The  MACT  floor  for  each  gaseous  fuel 
subcategory  is  no  emission  reductions. 
The  great  majority,  if  not  all,  of  the 
emissions  fi-om  gas-fired  units  are 
organic  HAP.  As  discussed  previously 
in  this  preamble,  CO  monitoring  and 
emission  limits  were  considered  as  a 
beyond-the-floor  option,  but  were  not 
selected  as  MACT  given  the  costs  and 
uncertain  HAP  reductions  achieved. 
Therefore,  no  beyond-the-floor  control 


technique  was  analyzed  for  organic 
HAP,  and  MACT  is  no  emission 
reduction  of  non-mercury  metallic  HAP, 
mercury,  inorganic  HAP,  and  organic 
HAP. 

4.  Fuel  Switching  as  a  Beyond-the-Floor 
Option 

For  the  solid  fuel  cmd  liquid  fuel 
subcategories,  fuel  switching  to  natural 
gas  is  a  regulatory  option  more  stringent 
than  the  MACT  floor  level  of  control 
that  would  reduce  merciury,  metallic 
HAP,  and  inorganic  HAP  emissions.  We 
determined  that  fuel  switching  was  not 
an  appropriate  beyond-the-floor  option 
for  the  reasons  discussed  previously  in 
this  preamble.  For  example,  natural  gas 
supplies  are  not  available  in  some  areas, 
and  supplies  to  industrial  customers  can 
be  limited  dining  periods  when  natural 
gas  demand  exceeds  supply. 
Furthermore,  in  some  cases,  organic 
HAP  would  be  increased  by  fuel 
switching.  Additionally,  the  estimated 
emissions  reductions  that  would  be 
achieved  if  solid  and  liquid  fuel  imits 
switched  to  natural  gas  were  compared 
with  the  estimated  cost  of  converting 
existing  solid  fuel  and  liquid  fuel  units 
to  fire  natural  gas.  The  annualized  cost 
of  fuel  switching  was  estimated  to  be 
$12  billion.  The  additional  emission 
reduction  associated  with  fuel  switching 
was  estimated  to  be  1,500  tons  per  year 
for  metallic  HAP,  11  tons  per  year  for 
mercury,  and  13,000  tons  per  year  for 
inorganic  HAP.  Additional  detail  on  the 
calculation  procediu-es  is  provided  in 
the  memorandum  "Development  of  Fuel 
Switching  Costs  and  Emissions 
Reductions  for  Industrial,  Commercial, 
and  Institutional  Boilers  and  Process 
Heaters  National  Emission  Standards  for 
Hazardous  Air  Pollutants"  in  the 
docket. 

F.  Should  EPA  Consider  Different 
Subcategories  for  Solid  Fuel  Boilers  and 
Process  Heaters? 

The  boilers  and  process  heaters 
source  category  is  tremendously 
heterogeneous.  The  EPA  has  attempted 
to  identify  subcategories  that  provide 
the  most  reasonable  basis  for  grouping 
and  estimating  the  performance  of 
generally  similar  units  using  the 
available  data.  We  believe  that  the 
subcategories  we  selected  are 
appropriate,  given  the  variety  and 
combination  of  fuels  that  sources  in  the 
category  burn  and  the  fact  that  any 
individual  unit  may  use  a  different 
combination  of  fuels  over  time. 

However,  among  the  solid  fuel  units, 
the  available  emission  test  data  could 
suggest  that  units  burning  only  wood 
might  perform  sufficiently  similar  to 
each  other,  and  sufficiently  differently 
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from  other  (fossil  fuel  burning)  solid 
fuel  units,  to  warrant  additional 
subcategorization.  Nonetheless,  we 
believe,  for  piuposes  of  today's 
proposal,  that  it  is  appropriate  to  treat 
wood  burning  and  non-wood  biuning 
solid  fuel  units  as  a  single  category.  We 
believe,  given  the  available  data,  that 
this  approach  most  reasonably  accovmts 
for  variations  in  emissions  that  can 
occur  as  a  result  of  different  fuels  and/ 
or  fuel  combinations,  and  changes  in 
fuel  use  over  time,  and  that  it  provides 
a  reasonable  basis  for  establishing  an 
appropriate  standard. 

However,  if  we  were  to  create  a 
separate  subcategory  for  wood  burning 
units,  we  would  establish  MACT  in  a 
manner  consistent  with  the  approach 
taken  for  other  solid  fuel  units.  We 
would  identify  the  types  of  emission 
control  used  by  the  best  controlled 
source  (and  the  top  12  percent  of  units 
in  the  subcategory),  and  we  would 
estimate  the  performance  of  the  best 
controlled  units  by  looking  at 
representative  emission  test  data  and 
applying  an  appropriate  variability 
factor.  A  preliminary  review  of  the 
wood  biuning  units  in  the  database 
suggests  that  the  MACT  floors  for  such 
imits  would  probably  be  related  to  the 
performance  of  ESP  and/or  scrubbers. 

The  EPA  requests  comments  on 
whether  additional  or  different 
subcategories  should  be  considered. 
Comments  should  include  detailed 
information  regarding  why  a  new  or 
different  subcategory  is  appropriate 
(based  on  the  available  data  or  adequate 
data  submitted  with  the  comment),  how 
EPA  should  define  any  additional/ 
different  subcategories,  how  EPA  should 
account  for  varied  or  changing  fuel 
mixtiu^s,  and  how  EPA  should  use  the 
available  data  to  determine  the  MACT 
floor  for  any  new  or  different  categories. 

G.  How  Did  EPA  Determine  the 
Proposed  Emission  Limitations  for  New 
Units? 

All  standards  established  pursuant  to 
section  112  of  the  CAA  must  reflect  • 
MACT,  the  maximiun  degree  of 
reduction  in  emissions  of  air  pollutants 
that  the  Administrator,  taking  into 
consideration  the  cost  of  achieving  such 
emissions  reductions,  and  any  nonair 
quality  health  and  environmental 
impacts  and  energy  requirements, 
determines  is  achievable  for  each 
category.  The  CAA  specifies  that  MACT 
for  new  boilers  and  process  heaters  shall 
not  be  less  stringent  than  the  emission 
control  that  is  achieved  in  practice  by 
the  best-controlled  similar  source — ^this 
minimum  level  of  stringency  is  the 
MACT  floor  for  new  units.  However, 

EIPA  may  not  consider  costs  or  other 

I 


impacts  in  determining  the  MACT  floor. 
The  EPA  must  consider  cost,  nonair 
quality  health  and  environmental 
impacts,  and  energy  requirements  in 
connection  with  any  standards  that  are 
more  stringent  than  the  MACT  floor 
(beyond-the-floor  controls). 

H.  How  Did  EPA  Determine  the  MACT 
Floor  for  New  Units? 

Similar  to  the  MACT  floor  process 
used  for  existing  units,  we  con^sidered 
several  approaches  to  identifying  MACT 
floors  for  new  industrial,  commercial, 
and  institutional  boilers  and  process 
heaters.  First,  we  considered  using  only 
the  emission  test  data  from  boilers  and 
process  heaters  to  set  the  MACT  floor. 
However,  as  discussed  previously  in 
this  preamble,  we  determined  that  it 
was  inappropriate  in  the  proposed 
rulemaking  to  develop  MACT  floor 
emission  limits  based  on  HAP  emissions 
test  information  alone. 

We  then  considered  using  HAP 
emission  limits  contained  in  State 
regulations  and  permits  as  a  surrogate  to 
actual  emission  data  in  order  to  identify 
the  emissions  levels  from  the  best 
performing  units  in  the  category  for 
purposes  of  establishing  MACT 
standards.  However,  we  foimd  no  State 
regulations  or  State  permits  which 
specifically  limit  HAP  emissions  from 
these  sources. 

Consequently,  we  concluded  that  the 
most  appropriate  approach  for 
identifying  the  top  performing  units  in 
each  subcategory  of  boilers  and  process 
heaters  is  to  look  at  the  control 
technologies  used  by  the  units  within 
each  subcategory.  Information  was 
available  on  the  add-on  control 
technologies  employed  by  the 
population  of  boilers  identified  by  the 
EPA.  We  considered  several  possible 
control  options  [i.e.,  factors  that 
influence  emissions),  including  fuel 
substitution,  process  changes  and  work 
practices,  and  add-on  control 
technologies. 

We  considered  first  whether  fuel 
switching  would  be  an  appropriate 
control  option  for  sources  in  each    . 
subcategory.  We  considered  the 
feasibility  of  both  fuel  switching  to 
other  fuels  used  in  the  subcategory  and 
to  fuels  from  other  subcategories.  This 
consideration  included  determining 
whether  switching  fuels  would  achieve 
lower  HAP  emissions.  A  second 
consideration  was  whether  fuel 
switching  could  be  technically  achieved 
by  boilers  and  process  heaters  in  the 
subcategory  based  on  design 
considerations.  We  also  considered  the 
availability  of  various  types  of  fuel. 

As  discussed  previously  in  this 
preamble,  we  determined  that  fuel 


switching  was  not  an  appropriate 
control  teclaiology  for  purposes  of 
determining  the  MaCT  floor  level  of 
control  for  any  subcategory.  This 
decision  was  based  on  the  overall  effect 
of  fuel  switching  on  HAP  emissions, 
technical  and  design  considerations 
discussed  previously  in  this  preamble, 
and  concerns  about  fuel  availability. 
Additional  discussion  of  fuel  switching 
is  presented  previously  in  this  preamble 
and  in  the  memorandum  "Development 
of  Fuel  Switching  Costs  and  Emission 
Reductions  for  Industrial,  Commercial, 
and  Institutional  Boilers  and  Process 
Heaters  National  Emission  Standards  for 
Hazardous  Air  Pollutants  "  located  in 
the  docket. 

Based  on  the  data  available  in  the 
emissions  database,  we  determined  that 
while  fuel  switching  would  decrease 
some  HAP,  emissions  of  some  organic 
HAP  would  increase,  resulting  in 
imcertain  benefits.  We  believe  that  it  is 
inappropriate  in  a  MACT  rulemaking  to 
consider  as  MACT  a  control  option  that 
potentially  will  decrease  emissions  of 
one  HAP  while  increasing  emissions  of 
another  HAP.  A  detailed  discussion  of 
the  consideration  of  fuel  switching  is 
discussed  previously  in  this  preamble. 

We  also  concluded  that  process 
changes  or  work  practices  were  not 
appropriate  criteria  for  identifying  the 
MACT  floor  level  of  control  for  units  in 
the  boilers  and  process  heaters  category. 
The  HAP  emissions  from  boilers  and 
process  heaters  are  primarily  dependent 
upon  the  composition  of  the  fuel.  Fuel 
dependent  HAP  are  metals,  including 
mercury,  and  acid  gases.  Fuel 
dependent  HAP  are  typically  controlled 
by  removing  them  from  the  flue  gas  after 
combustion.  Therefore,  they  are  not 
eiffected  by  the  operation  of  the  boiler  or 
process  heater.  Consequently,  process 
changes  would  be  ineffective  in 
reducing  these  fuel-related  emissions. 

On  the  other  hand,  organic  HAP  can 
be  formed  from  incomplete  combustion 
of  the  fuel.  Combustion  is  defined  as  the 
rapid  chemical  combination  of  oxygen 
with  the  combustible  elements  of  a  fuel. 
The  objective  of  good  combustion  is  to 
release  all  the  energy  in  the  fuel  while 
minimizing  losses  from  combustion 
imperfections  and  excess  air.  The 
combination  of  the  fuel  with  the  oxygen 
requires  temperature  (high  enough  to 
ignite  the  fuel  constituents),  mixing  or 
turbulence  (to  provide  intimate  oxygen- 
fuel  contact),  and  sufficient  time  (to 
complete  the  process),  sometimes 
referred  to  the  three  Ts  of  combustion. 
Good  combustion  practice,  in  terms  of 
boilers  and  process  heaters,  could  be 
defined  as  the  system  design  and  work 
practices  expected  to  minimize  organic 
HAP  emissions.  The  GCP  control 
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strategy  could  include  a  number  of 
combustion  conditions  and  work 
practices  which  are  applied  collectively 
to  achieve  this  goal. 

While  few  sources  in  EPA's  database 
specifically  reported  using  good 
combustion  practices,  the  data  that  we 
have  suggests  that  boilers  and  process 
heaters  within  each  subcategory  might 
use  any  of  a  wide  variety  of  different 
work  practices,  depending  on  the 
characteristics  of  the  individual  unit. 
The  lack  of  information,  and  lack  of  a 
uniform  approach  to  assuring 
combustion  efficiency,  is  not  surprising 
given  the  extreme  diversity  of  boilers 
and  process  heaters,  and  given  the  fact 
that  no  applicable  Federal  standards, 
and  most  applicable  State  standards,  do 
not  include  work  practice  requirements 
for  boilers  and  process  heaters.  Even 
those  States  that  do  have  such 
requirements  do  not  require  the  same 
work  practices. 

Consequently,  EPA  was  unable  to 
identify  any  uniform  requirements  or  set 
of  work  practices  that  would 
meaningfully  reflect  the  use  of  good 
combustion  practices,  or  that  could  be 
meaningfully  implemented  across  any 
subcategory  of  boilers  and  process 
heaters.  Therefore,  EPA  is  not 
establishing  combustion  practice 
requirements  as  a  part  of  the  MACT 
floor  for  new  units.  However,  we  have 
considered  the  appropriateness  of  such 
requirements  in  the  context  of 
evaluating  possible  above  the  floor 
options. 

In  general,  boilers  and  process  heaters 
are  designed  for  good  combustion. 
Facilities  have  an  economic  incentive  to 
ensure  that  fuel  is  not  wasted,  cind  the 
combustion  device  operates  properly 
and  is  appropriately  maintained.  In  fact, 
existing  boilers  and  process  heaters  are 
used  as  high  efficiency  control  devices 
to  control  (reduce)  emission  streams 
containing  organic  compounds  from 
various  process  operations.  Therefore, 
EPA's  inability  to  establish  a 
combustion  practice  requirements  as  a 
part  of  the  MACT  floor  for  new  sources 
in  this  category  should  not  reduce  the 
incentive  for  owners  and  operators  to 
run  their  boilers  and  process  heaters  at 
top  efficiency. 

Nonetheless,  we  consider  monitoring 
and  maintaining  CO  emission  levels  to 
be  associated  with  minimizing 
emissions  of  organic  HAP.  Carbon 
monoxide  is  generally  an  indicator  of 
incomplete  combustion  because  CO  will 
bum  to  carbon  dioxide  if  adequate 
oxygen  is  available.  Therefore, 
controlling  CO  emissions  can  be  a 
mechanism  for  ensuring  combustion 
efficiency  and  may  be  viewed  as  a  kind 
of  GCP.  As  discussed  previously  in  this 


preamble,  CO  is  considered  a  surrogate 
for  organic  HAP  emissions  in  the 
proposed  rule. 

To  determine  if  CO  monitoring  would 
be  the  basis  of  the  new  source  MACT 
floor  for  organic  emissions  control,  we 
examined  available  information.  The 
population  databases  did  not  contain 
information  on  existing  units 
monitoring  CO  emissions.  We  reviewed 
State  regulations  applicable  to  boilers 
and  process  heaters  that  required  the 
use  of  CO  monitoring  to  maintain  a 
specific  CO  limit.  We  then  matched  the 
applicability  of  each  of  the  State 
regulations  with  information  on  the 
locations  and  characteristics  of  the 
boilers  and  process  heaters  in  the 
population  database  for  each 
subcategory  to  determine  if  each 
subcategory  would  have  at  least  one 
unit  that  would  be  required  to  meet  the 
CO  requirements.  The  analysis  of  the 
State  regulations  indicated  that  at  least 
one  of  the  boilers  and  process  heaters  in 
the  large  and  limited  use  subcategories 
for  solid  fuel,  liquid  fuel,  and  gaseous 
fuel  were  required  to  monitor  CO 
emissions  and  meet  a  CO  limit  of  400 
parts  per  million.  Therefore,  the  new 
soxuce  MACT  floor  level  of  control 
includes  a  CO  work  practice  standard  of 
400  parts  per  million  for  large  and 
limited  use  units,  reflecting  the  MACT 
floor  level  of  control  for  emissions  of 
organic  HAP. 

We  concluded  for  new  units  that, 
except  for  CO  monitoring  for  organic 
HAP,  add-on  control  technology  is  the 
only  factor  that  significantly  controls 
emissions.  To  determine  the  MACT 
floor  for  new  sources,  EPA  reviewed  the 
population  database  of  existing  major 
sources.  Data  for  units  not  meeting  the 
definition  of  an  industrial,  commercial, 
or  institutional  boiler  or  process  heater 
were  removed  from  the  database.  Also, 
boilers  and  process  heaters  that  would 
not  be  covered  by  the  proposed  rule, 
including  units  located  at  area  source 
facilities,  were  not  included  in  the 
analyses.  As  with  the  existing  source 
analysis,  the  remaining  units  in  the 
population  database  were  first  divided 
into  three  subcategories:  gaseous  fuel- 
fired  units,  liquid  fuel-fired  units,  and 
solid  fuel-fired  units.  They  were  further 
divided  into  normal  use  units  (units 
with  greater  than  10  percent  capacity 
utilization)  and  limited  use  units  (units 
with  less  than  or  equal  to  10  percent 
capacity  utilization)  based  on  hours  of 
operation  and  additional  descriptions 
provided  in  the  population  database. 
Units  were  further  divided  into  large 
units  (greater  than  10  MMBtu/hr  heat 
input)  and  small  units  (less  than  or 
equal  to  10  MMBtu/hr  heat  input). 


Based  upon  the  emission  reduction 
potential  of  existing  air  pollution 
control  devices,  EPA  listed  all  the 
boilers  and  process  heaters  in  the 
population  database  in  order  of 
decreasing  control  device  effectiveness 
for  each  subcategory  and  each  type  of 
pollutant.  Once  the  ranking  of  all 
existing  boilers  and  process  heaters  was 
completed  for  each  subcategory  and 
type  of  pollutant,  EPA  identified,  for 
each  grouping,  the  control  technology 
used  by  the  best  controlled  imit.  Then, 
for  each  pollutant  type  in  each 
subcategory,  we  used  the  available 
emission  test  data  from  units  using  the 
best  control  technology  to  identify  the 
single  unit  with  the  best  average 
measured  performance.  We  then 
calculated  an  emission  limit,  based  on 
the  measured  performance  of  this  single 
unit,  by  applying  an  appropriate 
variability  factor  to  account  for 
unavoidable  variations  in  emissions  due 
to  uncontrollable  variations  in  fuel 
characteristics. 

The  approach  that  we  use  to  calculate 
the  MACT  floors  for  new  sources  is 
somewhat  different  from  the  approach 
that  we  use  to  calculate  the  MACT 
floors  for  existing  sources.  While  the 
MACT  floors  for  existing  units  are 
intended  to  reflect  the  average 
performance  achieved  by  a 
representative  group  of  sources,  the 
MACT  floors  for  new  units  are  meant  to 
reflect  the  emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  source.  Thus,  for  existing 
vmits,  we  are  concerned  about 
estimating  the  central  tendency  of  a  set 
of  multiple  imits,  while  for  new  luiits, 
we  are  concerned  about  estimating  the 
level  of  control  that  is  representative  of 
that  achieved  by  a  single  best  controlled 
source.  As  with  the  analysis  for  existing 
sources  the  new  unit  analysis  must 
account  for  variability.  To  accomplish 
this  for  new  sources,  for  the  fuel 
dependent  HAP  emissions,  we  attempt 
to  determine  what  the  best  controlled 
source  can  achieve  in  light  of  the 
inherent  and  imavoidable  variations  in 
the  HAP  content  of  the  fuel  that  such 
unit  might  potentially  use.  For  non-fuel 
dependent  HAP  emissions,  on  the  other 
hand,  we  look  at  the  inherent  variability 
of  the  control  technology  used  by 
sources  in  the  category.  These 
approaches,  respectively,  represent  the 
most  reasonable  way  to  estimate 
performance  for  purposes  of 
establishing  MACT  floors  for  new  units, 
given  the  data  available. 

Thus,  for  new  units,  after  identifying 
the  best  control  technology  for  each 
pollutant  group  within  each  subcategory 
(based  on  the  control  technology 
rankings),  EPA  examined  the  emissions 


data  available  for  boilers  and  process 
heaters  controlled  by  these  technologies 
to  determine  achievable  emission  levels 
for  PM  (as  a  surrogate  for  non-mercury 
metallic  HAP);  total  selected  non- 
mercury  metallic  HAP,  mercury,  HCl  (as 
a  surrogate  for  inorganic  HAP),  and  CO 
(as  a  surrogate  for  organic  HAP).  First, 
we  identified  the  units  using  the  best 
control  technology  for  which  we  had 
emissions  data.  We  then  averaged  the 
emission  data  for  any  unit  with  multiple 
test  results,  and  rank  these  units  based 
on  the  unit  by  unit  average  measured 
emissions  performance.  Then,  we 
identified  the  unit  with  the  best  average 
measured  emissions  performance. 
Finally,  to  estimate  the  emission  control 
achievable  by  this  unit,  we  applied  a 
variability  factor  to  the  average 
measured  emissions  performance  of  the 
best  unit.  For  fuel  dependent  HAP 
emissions  (mercury  and  HCl),  we 
calculated  the  variability  factor  by 
looking  at  data  on  HAP  variability  in 
coal  from  an  analysis  of  coal  properties 
obtained  through  a  utility-related 
information  collection  request.  We 
derived  the  fuel  dependent  variability 
factor  by  dividing  the  highest  observed 
HAP  concentration  by  the  lowest 
observed  HAP  concentration  from  the 
utility  coal  analysis.  There  is  no  reason 
to  expect  that  utilities  use  significantly 
different  coal  than  is  available  to 
industrial  boilers  and  process  heaters, 
and  coal  is  the  solid  fuel  that  is 
routinely  used  in  such  units  that  has 
generally  the  greatest  degree  of  HAP 
variability.  Once  we  calculated  the  fuel 
dependent  variability  factors,  we 
applied  these  factors  to  the  average 
measured  emissions  performance  of  the 
imit  with  the  best  data  to  derive  the 
MACT  floor  level  of  control.  This 
approach  reasonably  estimates  the  best 
source's  level  of  control,  adjusted  for 
unavoidable  variation  in  fuel 
characteristics  which  have  a  direct 
impact  on  emissions. 

For  non-fuel  dependent  HAP 
emissions  (PM/metallic  HAP),  we 
calculated  the  appropriate  variability 
factor  in  the  same  general  manner  as  we 
did  for  existing  imits.  We  calculated  a 
variability  factor  for  each  unit  using  the 
same  control  technology  as  the  unit 
with  the  best  emissions  data,  and  then 
calculated  the  overall  variability  in  the 
measured  emissions  from  units  using 
this  technology  by  averaging  all  the 
individual  unit  variability  factors. 
Finally,  we  applied  this  overall 
variability  factor  to  the  average 
measured  emissions  performance  of  the 
unit  with  the  best  emissions  data. 

For  new  unit  subcategories  where  no 
units  in  the  subcategory  employed  any 
type  of  control  technology,  we  could  not 


identify  data  to  represent  the  level  of 
control  of  the  best  controlled  similar 
unit.  Accordingly,  the  MACT  floor  level 
of  control  for  such  subcategories  is  no 
emissions  reductions. 

A  detailed  description  of  the  MACT 
floor  determination  is  in  the 
memorandum  "MACT  Floor  Analysis 
for  Industrial,  Commercial,  and 
Institutional  Boilers  and  Process  Heaters 
National  Emission  Standards  for 
Hazardous  Air  Pollutants"  in  the 
docket. 

1.  New  Solid  Fuel-Fired  Units 

a.  Large  Units — Heat  Inputs  Greater 
than  10  MMBtu/hr.  The  most  effective 
control  technology  identified  for 
removing  non-mercury  metallic  HAP 
and  PM  is  fabric  filters..  Therefore, 
because  there  are  no  options  reasonably 
available  for  reducing  non-mercury 
metallic  HAP  emissions  other  than  add- 
on control,  we  consider  a  source  with  a 
fabric  filter  to  be  the  best  controlled 
similar  unit  in  this  subcategory  for 
purposes  of  non-mercury  metallic  HAP 
and  PM  emissions.  Thus,  it  is 
appropriate  to  use  the  measured 
performance  of  the  best  controlled 
source  with  a  fabric  filter  as  the  basis  for 
establishing  the  MACT  floor  for  non- 
mercury  metallic  HAP  and  PM  for  new 
boilers  and  process  heaters  in  this 
subcategory. 

As  described  earlier,  a  PM  level  is  set 
as  a  surrogate  for  non-mercury  metallic 
HAP.  The  MACT  floor  emission  level 
based  on  PM  test  data  from  the  solid 
fuel  imit  with  a  fabric  filter  representing 
the  best  controlled  similar  unit,  and 
incorporating  operational  variability,  is 
0.026  lb  PM/MMBtu.  We  are  also 
providing  an  alternative  metals  limit  of 
0.0001  lb  metals/MMBtu  which  gan  be 
used  to  show  compliance  in  cases  where 
metals  HAP  emissions  are  low  in 
proportion  to  PM  emissions.  This  is 
because,  according  to  the  emissions 
database,  some  biomass  units  have  low 
metals  content  but  high  PM  emissions. 
The  emission  level  for  metals  was 
selected  from  metals  test  data  associated 
with  PM  emission  tests  fi-om  fabric 
filters  that  met  the  MACT  floor  PM 
emission  level. 

The  most  effective  control 
technologies  identified  for  removing 
inorganic  HAP  including  acid  gases, 
such  as  HCl,  are  wet  or  dry  scrubbers. 
Wet  scrubbers  is  a  generic  term  that  is 
most  often  used  to  describe  venturi 
scrubbers,  but  can  include  packed  bed 
scrubbers,  impingement  scrubbers,  etc. 
One  percent  of  boilers  and  process 
heaters  in  this  subcategory  reported 
using  a  packed  bed  scrubber.  Emission 
test  data  from  other  industries  suggests 
that  packed  bed  scrubbers  achieve 


consistently  lower  emission  levels  than 
other  types  of  wet  scrubbers.  Because 
there  are  no  options  reasonably 
available  for  reducing  HCl  emissions 
other  than  add-on  control,  we  consider 
a  source  with  a  packed  bed  scrubber  to 
be  the  best  controlled  similar  source  in 
this  subcategory  for  purpose  of  HCl 
emissions.  The  MACT  floor  emission 
level  based  on  HCl  test  data  from  the 
solid  fuel  unit  with  a  wet  scrubber 
representing  the  best  controlled  similar 
unit,  and  incorporating  operational 
variability,  is  0.02  lb  HCl/MMBtu. 

For  mercury  control,  one  technology, 
carbon  injection,  that  has  demonstrated 
mercury  reductions  in  other  source 
categories  {i.e.,  municipal  waste 
combustors),  was  identified  as  being 
used  on  one  existing  industrial  boiler. 
However,  test  data  on  this  carbon 
injection  system  indicated  that  this  unit 
was  not  achieving  mercury  emissions 
reductions.  Therefore,  we  did  not 
consider  carbon  injection  to  be  a  MACT 
floor  control  technology  for  industrial, 
commercial,  and  institutional  boilers 
and  process  heaters.  Data  from  electric 
utility  boilers  indicate  that  fabric  filters 
are  the  most  effective  technology  for 
controlling  mercury  emissions. 
Therefore,  we  consider  a  source  with  a 
fabric  filter  to  be  the  best  controlled 
similar  source  in  this  subcategory  for 
purpose  of  mercury  emissions.  The 
MACT  floor  emission  level  based  on     - 
mercujy  test  data  from  the  solid  fuel 
unit  with  a  fabric  filter  representing  the 
best  controlled  similar  unit,  and 
incorporating  operational  variability,  is 
0.000003  lb  mercury/MMBtu. 

Although  EPA  used  information  from 
utility  boilers  to  conclude  that  fabric 
filters  are  the  most  effective  control 
technology  for  controlling  mercury     , 
emissions,  this  same  information 
suggests  that  different  fuel 
characteristics  (e.g.  mercury  and 
chlorine  content  of  the  fuel  burned)  can 
lead  to  different  outlet  Hg 
concentrations  and  different  control 
efficiencies  for  equivalent  control 
devices.  We  have  information  about  the 
general  type  of  fuel  being  burned  during 
the  emission  tests.  However,  we  have  nb 
detailed  information  about  the  specific 
characteristics  (such  as  mercury  or 
chlorine  content)  of  the  fuel  being 
burned  during  the  emissions  tests  for 
the  best  controlled  source.  Nonetheless, 
EPA  believes  that  the  use  of  variability 
factors  adequately  accounts  for  potential 
variations  in  fuel  mercury  and  chloride 
content. 

However,  because  we  have  very 
limited  data  on  actual  emissions  from 
industrial  boilers  and  process  heaters, 
the  Agency  is  soliciting  comment  on 
whether  the  variability  analysis  in  the 
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current  proposal  adequately  addresses 
the  impact  that  fuel  characteristics  (such 
as  mercury  and  chlorine  content)  can 
have' on  mercury  emissions  from 
sources  equipped  with  fabric  filters.  As 
discussed  earlier,  the  Agency  is  not 
ciurently  considering  fuel  switching  as 
a  control  option  in  setting  the  MACT 
floor.  Therefore,  the  Agency  requests 
specific  information  regeirding  both  the 
mercury  and  chlorine  content 
characteristics  of  the  fuel  used  in,  and 
the  merciuy  emissions  from,  industrial 
boilers  and  process  heaters  equipped 
with  well  designed  and  operated  fabric 
filters. 

Comments  on  this  issue  should 
include  specific  data  regarding  both  the 
characteristics  of  the  fuel  burned 
(including  mercury  and  chlorine 
content  along  with  any  other  pertinent 
characteristics)  and  current  merciuy 
emissions  of  these  industrial  boilers  and 
process  heaters. 

Similar  control  technology  analysis 
was  done  for  the  boilers  and  process 
heaters  in  this  subcategory  for  organic 
Hap.  One  control  technique,  controlling 
inlet  temperature  to  the  PM  control 
device,  that  has  demonstrated 
controlling  downstream  formation  of 
dioxins  in  other  source  categories  (e.g., 
municipal  waste  combustors)  was 
analyzed  for  industrial  boilers.  Inlet  and 
outlet  dioxins  test  data  were  available 
on  four  boilers  controlled  with  PM   ' 
control  devices.  In  all  cases,  no  increase 
in  dioxins  emissions  were  indicated 
across  the  PM  control  device  even  at 
high  inlet  temperatures.  However,  we 
are  requesting  comment  on  controls  that 
would  achieve  reductions  of  organic 
HAP,  including  any  additional  data  that 
might  be  available.  The  EPA  did  find 
that  CO  monitoring  can  reduce  organic 
HAP  emissions,  and  has  included  it  in 
the  new  soiuce  MACT  floors  as 
described  previously  in  this  preamble. 

In  light  of  this  analysis,  EPA 
determined  that,  in  general,  the 
combination  of  a  fabric  filter,  a  packed 
bed  scrubber,  and  CO  monitoring  forms 
the  basis  for  the  MACT  floor  level  of 
control  for  new  solid  fuel  boilers  and 
process  heaters  in  this  subcategory. 

b.  Small  Units — Heat  Inputs  Less  than 
or  Equal  to  10  MMBtu/hr.  The  most 
effective  control  technology  identified 
for  removing  non-mercury  metallic  HAP 
and  PM  is  fabric  filters.  Because  there 
are  no  options  reasonably  available  for 
reducing  non-mercmy  metallic  HAP 
emissions  other  than  add-on  control,  we 
consider  a  source  with  a  fabric  filter  to 
be  the  best  controlled  similar  unit  in 
this  subcategory  for  purposes  of  non- 
mercury  metallic  HAP  and  PM 
emissions.  The  most  effective  control 
technology  identified  for  units  in  this 


subcategory  for  removing  acid  gases, 
such  as  HCl,  is  wet  scrubbers.  The  most 
effective  control  technology  identified 
for  removing  mercury  is  fabric  filters. 

The  EPA  identified  no  control 
technology  being  used  in  the  existing 
population  of  boilers  and  process 
heaters  that  consistently  achieved  lower 
emission  rates  than  uncontrolled  levels, 
such  that  a  best  controlled  similar 
soiuce  for  organic  HAP  could  be 
identified.  Therefore,  we  concluded  that 
the  MACT  floor  for  new  sources  in  this 
subcategory  is  no  emissions  reductions 
for  organic  HAP.  Furthermore,  CO 
monitoring  is  not  required  for  small 
boilers  and  process  heaters  by  any  State 
rules. 

Consequently,  EPA  determined  that 
the  combination  of  a  fabric  filter  and  a 
^et  scrubber  forms  the  basis  for  the 
MACT  floor  level  of  control  for  new 
solid  fuel  boilers  and  process  heaters  in 
this  subcategory. 

The  emissions  database  did  not 
contain  test  data  for  boilers  and  process 
heaters  less  than  10  MMBtu/hr  heat 
input.  In  order  to  develop  emission 
levels  for  this  subcategory,  we  decided 
to  use  test  data  from  units  in  the  large 
solid  subcategory.  We  considered  this  to 
be  an  appropriate  methodology  because 
although  the  units  in  this  subcategory 
are  different  enough  to  warrant  their 
own  subcategory  (i.e.,  different  designs 
and  emissions),  emissions  of  the 
specific  HAP  for  which  limits  are  being 
proposed  (HCl,  mercury,  PM  and 
metals)  are  expected  to  be  related  more 
to  the  type  of  fuel  burned  and  the  type 
of  control  used  than  to  the  unit  design. 
Consequently,  we  determined  that 
emissions  test  data  from  units  greater 
than  10  MMBtu/hr  heat  input  could  be 
used  to  establish  the  MACT  floor  levels 
for  this  subcategory  for  HCl,  PM,  non- 
merciuy  metallic  HAP  (using  PM  as  a 
surrogate),  and  mercury  because  the 
fuels  and  controls  are  similar. 

The  MACT  floor  emission  levels 
based  on  emissions  data  from  the  unit 
representing  the  best  controlled  similar 
source,  and  incorporating  operational 
variability,  are  0.026  lb  PM/MMBtu  or 
0.0001  lb  selected  non-merciuy  metals/ 
MMBtu,  0.000003  lb  merciuy /MMBtu, 
and  0.02  lb  HCl/MMBtu.  We  are 
requesting  conunent  on  using  emission 
data  from  another  subcategory  to 
develop  emission  levels  for  this 
subcategory.  We  are  also  requesting  any 
available  emissions  information  for  this 
subcategory. 

c.  Limited  Use  Units — Capacity 
Utilizations  Less  than  or  Equal  to  10 
Percent.  The  most  effective  control 
technology  identified  for  removing  non- 
mercury  metallic  HAP,-PM,  and 
mercury  is  fabric  filters.  Therefore,  we 


consider  a  source  with  a  fabric  filter  to 
be  the  best  controlled  similar  unit  in 
this  subcategory  for  purposes  of  non- 
mercury  metallic  HAP,  PM,  and 
mercury  emissions.  The  most  effective 
control  technology  identified  for  units 
in  this  subcategory  for  removing  acid 
gases,  such  as  HCl,  is  wet  scrubbers. 

The  EPA  did  find  that  monitoring  CO 
is  used  by  at  least  one  imit  and  can 
minimize  organic  HAP  emissions,  and 
has  included  it  in  the  new  source  MACT 
floor  for  this  subcategory  as  described 
previously  in  this  preamble. 

Therefore,  based  on  this  analysis,  EPA 
determined  that  the  combination  of  a 
fabric  filter,  a  wet  scrubber,  and  CO 
monitoring  forms  the  basis  for  the 
MACT  floor  level  of  control  for  new 
solid  fuel  boilers  and  process  heaters  in 
this  subcategory. 

The  emissions  test  database  did  not    . 
contain  test  data  for  limited  use  boilers 
and  process  heaters.  In  order  to  develop 
emission  levels  for  this  subcategory,  we 
decided  to  use  test  data  from  units  in 
the  large  solid  fuel  subcategory.  We 
considered  this  to  be  an  appropriate 
methodology  because  although  the  units 
in  this  subcategory  are  different  enough 
to  warrant  their  own  subcategory  (i.e., 
different  piuposes  and  operation), 
emissions  of  the  specific  types  of  HAP 
for  which  limits  are  being  proposed 
(HCl,  mercury,  and  metals)  are  expected 
to  be  related  more  to  the  type  of  fuel 
burned  and  the  type  of  control  used, 
than  to  unit  operation.  Consequently, 
we  determined  that  emissions 
information  from  the  large  solid  fuel 
subcategory  could  be  used  to  establish 
MACT  floor  levels  for  this  subcategory 
because  the  fuels  and  controls  are 
similar.  The  MACT  floor  emission  levels 
based  on  test  data  from  unit 
representing  the  best  controlled  similar 
source,  and  incorporating  operational 
variability,  are  0.026  lb  PM/MMBtu  or 
0.0001  lb  metals/MMBtu,  0.000003  lb 
mercury/MMBtu,  and  0.02  lb  HCl/ 
MMBtu.  We  are  requesting  comment  on 
using  emission  data  from  another 
subcategory  to  develop  emission  levels 
for  this  subcategory.  We  are  also 
requesting  any  available  emissions 
information  for  this  subcategory. 

2.  New  Liquid  Fuel-Fired  Units 

a.  Large  Units — Heat  Inputs  Greater 
than  10  MMBtu/hr.  The  most  effective 
control  technology  identified  for 
removing  non-mercury  metallic  HAP 
and  PM  is  ESP.  Therefore,  because  there 
are  no  options  reasonably  available  for 
reducing  non-mercury  metallic  HAP 
emissions  other  than  add-on  control,  we 
consider  a  source  with  an  ESP  to  be  the 
best  controlled  similar  unit  in  this 
subcategory  for  purposes  of  non- 
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mercury  metallic  HAP  and  PM 
emissions. 

As  discussed  earlier,  a  PM  level  is  set 
as  a  stuTogate  for  non-mercury  metallic 
HAP.  The  emissions  database  did  not 
contain  test  data  for  boilers  and  process 
heaters  with  ESP.  In  order  to  develop  a 
PM  emission  level  for  this  subcategory, 
we  decided  to  use  test  data  from  oil- 
fired  utility  boilers  controlled  with  ESP. 
We  considered  this  to  be  an  appropriate 
methodology  because  although  the  units 
in  this  subcategory  are  generally  smaller 
than  utility  boilers,  emissions  of  the 
specific  HAP  for  which  limits  are  being 
proposed  (PM  as  a  surrogate  for  metals) 
are  expected  to  be  related  more  to  the 
type  of  fuel  burned  and  the  type  of 
control  used  than  to  the  size  of  the  unit. 
Consequently,  we  determined  that 
emissions  test  data  from  oil-fired  utility 
boilers  could  be  used  to  establish  the 
MACT  floor  levels  for  this  subcategory 
for  non-mercury  metallic  HAP  (using 
PM  as  a  surrogate)  because  the  fuels  and 
controls  are  similar. 

The  MACT  floor  emission  level  based 
on  PM  emissions  data  from  the  luiit 
representing  the  best  controlled  similar 
source,  and  incorporating  operational 
variability,  is  0.03  lb  PM/MMBtu. 
Unlike  for  solid  fuel  subcategories,  we 
are  not  aware  of  any  liquid  fuels  that  are 
low  in  metals  but  would  have  high  PM 
emissions.  Therefore,  we  are  not 
proposing  an  alternative  metals 
standard  for  the  liquid  subcategories. 

The  most  effective  control  technology 
identified  for  removing  inorganic  HAP 
that  are  acid  gases,  such  as  HCl,  are 
packed  bed  scrubbers.  Because  there  are 
no  options  reasonably  available  for 
reducing  HCl  emissions  other  than  add- 
on control,  we  consider  a  source  with  a 
packed  bed  scrubber  to  be  the  best 
controlled  similar  source  in  this 
subcategory  for  purpose  of  HCl 
emissions.  The  emissions  database  did 
not  contain  HCl  test  data  for  liquid  fuel 
boilers  and  process  heaters.  In  order  to 
develop  a  HCl  emission  level  for  this 
subcategory,  we  decided  to  use  available 
fuel  analysis  data  from  oil-fired  units 
and  emission  reduction  performance  of 
well  designed  and  operated  packed  bed 
scrubbers.  We  considered  this  to  be  an 
appropriate  methodology  because  this 
approach  reasonably  estimates  the  best 
source's  level  of  control,  adjusted  for 
unavoidable  variation  in  fuel 
characteristics  which  have  a  direct 
impact  on  emissions.  The  MACT  floor 
emission  level  based  on  the  estimated 
performance  from  a  liquid  fuel  unit  with 
a  packed  scrubber  representing  the  best 
controlled  similar  unit,  and 
incorporating  operational  variability,  is  - 
0.0005  lb  HCl/MMBtu. 


Similar  control  technology  analyses 
were  done  for  the  boilers  and  process 
heaters  in  this  subcategory  for  mercury 
and  organic  HAP. 

Information  in  the  emissions  database 
or  from  other  source  categories  does  not 
show  that  control  technologies,  such  as 
fabric  filters,  ESP,  or  wet  scrubbers, 
achieve  reductions  in  merciuy 
emissions  from  liquid  fuel-fired 
industrial,  commercial,  and  institutional 
boilers  and  process  heaters.  Therefore, 
EPA  identified  no  control  technology 
being  used  in  the  existing  population  of 
boilers  and  process  heaters  in  these 
subcategories  that  consistently  achieved 
lower  emission  rates  than  uncontrolled 
levels,  such  that  a  best  controlled 
similar  soiu-ce  for  organic  HAP  could  be 
identified.  However,  we  did  find  that 
monitoring  CO  is  a  good  combustion 
practice  that  can  reduce  organic  HAP 
emissions,  and  have  included  it  in  the 
new  soiu-ce  MACT  floor  as  described 
previously  in  this  preamble.  We 
concluded  the  MACT  floor  for  new 
sources  in  this  subcategory  is  no 
emissions  reductions  for  mercury. 

In  light  of  this  analysis,  the  EPA 
determined  that,  in  general,  the 
combination  of  an  ESP,  a  packed  bed 
scrubber,  and  CO  monitoring  forms  the 
basis  for  the  MACT  floor  level  of  control 
for  new  liquid  fuel  boilers  and  process 
heaters  in  this  subcategory. 

b.  Small  Units — Heat  Inputs  Less  than 
or  Equal  to  10  MMBtu/hr.  The  most 
effective  control  technology  identified 
for  removing  non-mercury  metallic  HAP 
used  by  units  in  this  subcategory  is  ESP. 
Therefore,  because  there  are  no  options 
reasonably  available  for  reducing  non- 
mercury  metallic  HAP  emissions  other 
than  add-on  control,  we  consider  a 
source  with  an  ESP  to  be  the  best 
controlled  similar  unit  in  this 
subcategory  for  purposes  of  non- 
mercury  metallic  HAP  and  PM 
emissions.  The  most  effective  control 
technology  identified  for  imits  in  this 
subcategory  for  removing  acid  gases, 
such  as  HCl,  is  wet  scrubbers. 

Information  in  the  emissions  database 
or  from  other  source  categories  does  not 
show  that  control  technologies,  such  as 
fabric  filters,  ESP,  or  wet  scrubbers, 
achieve  reductions  in  mercury 
emissions  from  liquid  fuel-fired 
industrial,  commercial,  and  institutional 
boilers  and  process  heaters.  Therefore, 
EPA  could  not  identify  a  control 
technology  being  used  in  the  existing 
population  of  boilers  and  process 
heaters  that  consistently  achieved  lower 
emission  rates  than  uncontrolled  levels, 
such  that  a  best  controlled  similar 
source  for  mercury  or  organic  HAP 
could  be  identified.  We  concluded  the 
MACT  floor  for  new  sources  in  this 


subcategory  is  no  emissions  reductions 
for  mercury  or  organic  HAP. 

Thus,  EPA  determined  that  the 
combination  of  a  fabric  filter  and  a  wet 
scrubber  forms  the  basis  for  the  MACT 
floor  level  of  control  for  new  liquid  fuel 
boilers  and  process  heaters  in  this 
subcategory. 

The  emissions  test  database  did  not 
contain  test  data  for  liquid  fuel  boilers 
and  process  heaters  less  than  10 
MMBtu/hr  heat  input  capacity.  In  order  • 
to  develop  emission  levels  for  this 
subcategory,  we  decided  to  use 
information  from  units  in  the  large 
liquid  fuel  subcategory'.  We  considered 
this  to  be  an  appropriate  methodology 
because  although  the  uqits  in  this 
subcategory  are  different  enough  to 
warrant  their  own  subcategory  (i.e.. 
different  designs  and  emissions), 
emissions  of  the  specific  types  of  HAP 
for  which  limits  are  being  proposed 
(HCl  and  metals)  are  expected  to  be 
more  related  to  the  type  of  fuel  burned 
and  the  type  of  control  than  to  unit 
design.  Consequently,  we  determined 
that  emissions  information  from  units 
greater  than  10  MMBtu/hr  heat  input 
capacity  could  be  used  to  establish 
MACT  floor  levels  for  this  subcategory 
because  the  fuels  and  controls  are 
similar.  The  MACT  floor  emission  level 
based  on  PM  test  data  from  a  liquid  fuel 
unit  with  an  ESP  representing  the  best 
controlled  similar  unit,  and 
incorporating  operational  variability,  is 
0.03  lb  PM/MMBtu.  The  MACT  floor 
emission  level  based  on  a  liquid  fuel 
unit  with  a  wet  scrubber  representing 
the  best  controlled  similar  unit,  and 
incorporating  operational  variability,  is 
0.0009  lb  HCl/MMBtu.  We  are 
requesting  comment  on  using  emission 
data  from  another  subcategory  to 
develop  emission  levels  for  this 
subcategory.  We  are  also  requesting  any 
available  emissions  information  for  this 
subcategory. 

c.  Limited  Use  Units — Capacity 
Utilizations  Less  than  or  Equal  to  10 
Percent.  The  most  effective  control 
technology  identified  for  removing  non- 
mercury'  metallic  HAP  used  by  units  in 
this  subcategory  is  ESP.  Therefore, 
because  there  are  no  options  reasonably  * 
available  for  reducing  non-mercurj' 
metallic  HAP  emissions  other  than  add- 
on control,  we  consider  a  soiu-ce  with  an 
ESP  to  be  the  best  controlled  similar 
unit  in  this  subcategory  for  purposes  of 
non-mercury  metallic  HAP  and  PM 
emissions.  The  most  effective  control 
technology  identified  for  units  in  this 
subcategory  for  removing  acid  gases, 
such  as  HCl,  is  wet  scrubbers. 

Information  in  the  emissions  database 
or  from  other  source  categories  does  not 
show  that  other  control  technologies. 
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such  as  fabric  filters,  ESP,  or  wet 
scrubbers,  achieve  reductions  in 
mercury  emissions  from  liquid  fuel- 
fired  industrial,  commercial,  and 
institutional  boilers  and  process  heaters. 
The  EPA  identified  no  control 
technology  being  used  in  the  existing 
population  of  boilers  and  process 
heaters  that  consistently  achieved  lower 
emission  rates  than  uncontrolled  levels, 
such  that  a  best  controlled  similar 
source  for  mercury  could  be  identified. 
We  concluded  the  MACT  floor  for  new 
sources  in  this  subcategory  is  no 
emissions  reductions  for  mercury. 

We  did  find  that  monitoring  CO  can 
reduce  organic  HAP  emissions  and  is 
used  by  at  least  one  imit  in  this 
subcategory,  and  have  included  it  in  the 
new  source  MACT  floor  as  described 
previously  in  this  preamble. 

Therefore,  based  on  this  analysis,  EPA 
determined  that  the  combination  of  a 
fabric  filter,  a  wet  scrubber,  and  CO 
monitoring  forms  the  basis  for  the 
MACT  floor  level  of  control  for  new 
liquid  fuel  boilers  and  process  heaters 
in  this  subcategory. 

The  emissions  test  database  did  not 
contain  test  data  for  limited  use  liquid 
fuel  boilers  and  process  heaters.  In  order 
to  develop  emission  levels  for  this 
subcategory,  we  decided  to  use 
information  from  imits  in  the  large 
liquid  fuel  subcategory.  We  considered 
this  to  be  an  appropriate  methodology 
because  although  the  units  in  this 
subcategory  are  different  enough  to 
warrant  their  own  subcategory  [i.e., 
different  purposes  and  operation), 
emissions  of  the  specific  HAP  for  which 
limits  are  being  proposed  (HCl  and 
metals)  are  more  related  to  the  type  of 
fuel  burned  and  the  type  of  control  used 
than  to  unit  operation.  Consequently, 
we  determined  that  emissions 
information  frt)m  units  greater  than  10 
MMBtu/hr  heat  input  capacity  could  be 
used  to  establish  MACT  flobr.levels  for 
this  subcategory  because  the  fuels  and 
controls  are  similar.  The  MACT  floor 
emission  level  based  on  PM  test  data 
from  a  liquid  fuel  imit  with  an  ESP 
representing  the  best  controlled  similar 
unit,  and  incorporating  operational 
variability,  is  0.03  lb  PM/MMBtu.  The 
MACT  floor  emission  level  based  on  a 
liquid  fuel  unit  with  a  wet  scrubber 
representing  the  best  controlled  similar 
imit,  and  incorporating  operational 
variabiHty,  is  0.0009  lb  HCl/MMBtu.  We 
are  requesting  comment  on  using 
emission  data  from  another  subcategory 
to  develop  emission  levels  for  this 
subcategory.  We  are  also  requesting  any 
available  emissions  informationYor  this 
subcategory. 


3.  Gaseous  Fuel  Subcategories 

No  existing  units  were  using  control 
technologies  that  achieve  consistently 
lower  emission  rates  than  uncontrolled 
sources  for  any  of  the  pollutant  groups 
of  interest,  except  organic  HAP.  At  least 
one  unit  in  the  population  database  in 
the  large  and  limited  use  gaseous  fuel 
subcategories  is  required  to  monitor  CO. 
Therefore,  the  MACT  floor  for  gaseous 
fuel-fired  imits  includes  a  CO 
monitoring  requirement  and  emission 
limit,  as  described  previously  in  this 
preamble,  but  it  does  not  include  any 
emission  limits  for  PM,  metallic  HAP, 
mercury,  or  inorganic  HAP  based  on  the 
utilization  of  add-on  control  technology. 

/.  How  Did  EPA  Consider  Beyond-the- 
FIoorforNew  Units? 

The  MACT  floor  level  of  control  for 
new  units  is  based  on  the  emission 
control  that  is  achieved  in  practice  by 
the  best  controlled  similar  sotuce  within 
each  of  the  subcategories.  No 
technologies  were  identified  that  would 
achieve  non-merciuy  metals  reduction 
greater  than  the  new  source  floors  for 
the  liquid  and  solid  subcategories  or  CO 
monitoring  for  the  solid,  liquid,  and 
gaseous  subcategories.  For  inorganic 
HAP  control,  we  determined  that 
packed  bed  scrubbers  achieve  higher 
emissions  reductions  than  MACT  floors 
consisting  of  a  wet  scrubber.  Packed  bed 
scrubbers  are  the  technology  basis  of  the 
MACT  floor  for  the  large  unit 
subcategory,  but  wet  scrubbers  were  the 
technology  basis  of  the  floors  for  the 
small  unit  and  limited  unit 
subcategories.  Therefore,  we  examined 
the  cost  and  emission  reduction  benefits 
of  applying  a  packed  bed  scrubber  as  a 
beyond-the-floor  option  for  new  solid 
and  liquid  units  within  the  small  and 
limited  use  subcategories.  The  results  of 
this  analysis  indicated  that  annualized 
costs  would  be  an  additional  2  million 
dollars  per  year  for  additional 
reductions  of  approximately  three  tons 
of  HCl  per  year.  We  determined  that 
costs  were  excessive  for  the  limited 
emissions  reductions  that  would  be 
achieved.  Nonair  quality  health, 
environmental  impacts,  and  energy 
effects  were  not  significant  factors, 
because  there  would  be  little  difference 
in  the  nonair  quality  health  and 
environmental  impacts  between  packed 
bed  scrubbers  and  wet  scrubbers. 
Therefore,  EPA  did  not  select  this 
beyond-the-floor  option,  and  the 
proposed  new  source  MACT  level  of 
control  for  PM,  metallic  HAP,  and 
inorganic  HAP  (HCl)  is  the  same  as  the 
MACT  floor  level  of  control  for  all  of  the 
subcategories. 


In  reviewing  potential  regulatory 
options  beyond  the  new  source  MACT 
floor  level  of  control,  EPA  identified  one 
existing  solid  fuel-fired  industrial  boiler 
that  was  using  carbon  injection 
technology  for  mercury  control. 
However,  emission  data  obtained  from 
this  imit  indicated  that  it  was  not 
achieving  mercury  emission  reduction 
from  the  uncontrolled  levels.  Moreover, 
we  do  not  have  information  to  otherwise 
show  that  carbon  injection  is  effective 
for  reducing  mercury  emissions  from 
industrial,  commercial,  and  institutional 
boilers  and  process  heaters.  Information 
in  the  emissions  database  or  from  other 
source  categories  does  not  show  that 
other  control  technologies,  such  as 
fabric  filters,  ESP,  or  wet  scrubbers, 
achieve  reductions  in  mercury 
emissions  from  liquid  fuel-fired 
industrial,  commercial,  and  institutional 
boilers  and  process  heaters.  Therefore, 
carbon  injection,  for  solid  fuel  units, 
and  other  control  techniques,  for  liquid 
fuel  units,  were  not  evaluated  as 
regulatory  options.  However,  EPA 
requests  comments  on  whether  carbon 
injection  and/or  other  control 
techniques  should  be  considered  as 
beyond-the-floor  options  and  whether 
new  industrial,  commercial,  or 
institutional  boilers  and  process  heaters 
could  use  carbon  injection  technology, 
or  other  control  techniques  to 
consistently  achieve  mercury  emission 
levels  that  are  lower  than  levels  from 
similar  sources  without  such  controls. 
Comments  should  include  information 
on  emissions,  current  demonstrated 
applications,  and  costs. 

For  the  solid  fuel  and  liquid  fuel 
subcategories,  fuel  switching  to  natural 
gas  is  a  potential  regulatory  option 
beyond  the  new  source  floor  level  of 
control  that  would  reduce  mercury  and 
metallic  HAP  emissions.  However, 
based  on  current  trends  within  the 
industry,  EPA  projects  that  the  majority 
of  new  boilers  and  process  heaters  wiU 
be  built  to  fire  natural  gas  as  opposed  to 
solid  and  liquid  hieh  such  that  the 
overall  emissions  reductions  associated 
wita  this  option  would  be  minimal 
while  the  total  cost  of  fuel  switching 
would  be  approximately  600  million 
dollars.  The  additional  emissions 
reductions  would  be  30  tons  per  year  of 
HCl,  90  tons  per  year  of  inorganic  HAP 
and  120  tons  per  year  of  total  non- 
mercury  metallic  HAP.  Section  m.D  of 
this  preamble  provides  additional 
rationale  for  not  going  beyond  the  floor 
to  require  fuel  switching.  For  example, 
natural  gas  supplies  are  not  available  in 
some  areas,  and  supplies  to  industrial 
customers  can  be  limited  during  periods 
when  natural  gas  demand  exceeds 
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supply.  Thus,  this  potential  control 
option  may  be  unavailable  to  many 
sources  in  practice.  Fiuthermore, 
organic  HAP  may  be  increased  by  fuel 
switching.  Limited  emissions  reductions 
in  combination  with  the  high  cost  of 
fuel  switching  and  considerations  about 
the  availability  and  technical  feasibility 
of  fuel  switching  makes  this  an 
imreasonable  regulatory  option  that  was 
not  considered  further.  Nonair  quality 
health,  environmental  impacts,  and 
energy  effects  were  not  significant 
factors.  No  beyond-the-floor  options  for 
gas-fired  boilers  were  identified. 

Based  on  the  analysis  discussed 
above,  EPA  decided  to  not  go  beyond 
the  MACT  floor  level  of  control  for  new 
sources  for  MACT  in  the  proposed  rule. 
A  detailed  description  of  the  beyond- 
the-floor  consideration  is  in  the 
memorandiim  "Methodology  for 
Estimating  Cost  and  Emissions  Impacts 
for  Industrial,  Conunercial,  Institutional 
Boilers  and  Process  Heaters  National 
Emission  Standards  for  Hazardous  Air 
Pollutants"  in  the  docket. 

/.  How  Did  EPA  Determine  Testing  and 
Monitoring  Requirements  for  the 
Proposed  Rule? 

The  CAA  requires  us  to  develop 
regulations  that  include  monitoring  and 
testing  requirements.  The  purpose  of 
these  requirements  is  to  allow  us  to 
determine  whether  an  affected  source  is 
operating  in  compliance  with  the 
proposed  rule.  The  proposed  monitoring 
and  testing  requirements  are  discussed 
below. 

1.  Testing 

The  proposed  rule  requires  you  to 
perform  an  initial  performance  test  for 
PM  (or  total  selected  metals),  mercury, 
and  HCl  if  you  are  required  to  meet  an 
emission  limit.  Additionally,  the 
proposed  rule  requires  annual 
performance  tests  to  ensure  on  an 
ongoing  basis  that  the  air  pollution 
control  device  is  operating  properly  and 
its  performance  has  not  deteriorated. 
The  majority  of  emissions  tests  upon 
which  the  proposed  emission  limits  are 
based  were  conducted  using  approved 
EPA  test  methods. 

If  you  conduct  a  performance  test,  you 
would  also  determine  parameter 
operating  limits  during  the  tests.  The 
majority  of  test  methods  that  the 
proposed  rule  would  require  for  the 
performance  tests  have  been  required 
under  many  other  EPA  standards.  No 
applicable  voluntary  consensus 
standards  were  identified. 

If  you  are  required  to  meet  an  HCl 
emission  limit  and  do  not  have  a 
scrubber  or  elect  to  take  no  credit  for  the 
scrubber  emissions  reductions,  you 


must  record  the  average  chlorine 
content  level  in  the  input  fuel  as  an 
operating  limit.  However,  if  you  plan  to 
bvun  a  new  fuel,  a  fuel  from  a  new 
mixtiue,  or  a  fuel  from  a  new  supply 
than  what  was  burned  during  the  initial 
performance  test,  then  you  must 
recalculate  the  chlorine  input.  If  the 
results  of  recalculating  the  chlorine 
input  exceeds  the  average  chlorine  level 
established  during  the  initial 
performance  test,  you  must  conduct  a 
new  performance  test  to  demonstrate 
compliance  with  the  emission  level. 

We  are  also  allowing  you  to  record  the 
merciuy  in  the  input  fuels  as  an 
operating  limit  if  you  elect  to  take  no 
credit  for  the  control  device  emission 
reduction.  However,  if  you  plan  to  bum 
a  new  fuel,  a  fuel  from  a  new  mixture, 
or  a  fuel  from  a  new  supply  than  what 
was  burned  during  the  initial 
performance  test,  then  you  must 
recalculate  the  mercury  input.  If  the 
results  of  the  recalculation  exceed  the 
average  level  established  during  the 
initial  performance  test,  you  must 
conduct  a  new  performance  test  to 
demonstrate  compliance  with  the 
merciuy  emission  level. 

We  are  also  allowing  you  to  record  the 
total  selected  metals  in  the  input  fuels 
as  an  operating  limit  if  you  choose  to 
comply  writh  the  metals  emission  limit 
instead  of  the  PM  limit.  However,  if  you 
plan  to  biun  a  new  fuel,  a  fuel  from  a 
new  mixture,  or  a  fuel  from  a  new 
supply  than  what  was  burned  during 
the  initial  performance  test,  then  you 
must  recalcidate  the  total  selected 
metals  input.  If  the  results  of  the 
recalculation  exceed  the  average  level 
established  during  the  initial 
performance  test,  you  must  conduct  a 
new  performance  test  to  demonstrate 
compliance  with  the  metals  emission 
level. 

2.  Continuous  Monitoring 

The  most  direct  means  of  ensuring 
compliance  with  emission  limits  is  the 
use  of  continuous  emission  monitoring 
systems  (CEMS).  We  consider  other 
options  when  CEMS  are  not  available  or 
when  the  impacts  of  including  such 
requirements  are  considered 
unreasonable.  When  monitoring  options 
other  than  CEMS  are  considered,  it  is 
often  necessary  for  us  to  balance  more 
reasonable  costs  against  the  quality  or 
accinacy  of  the  actual  emissions 
monitoring  data.  Although  monitoring 
of  operating  parameters  caimot  provide 
a  direct  measurement  of  emissions,  it  is 
often  a  suitable  substitute  for  CEMS. 
The  information  provided  can  be  used 
to  ensure  that  air  pollution  control 
equipment  is  operating  properly. 
Because  the  parameter  requirements  are 


calibrated  during  the  initial  and  annual 
stack  tests,  they  provide  a  reasonable 
surrogate  for  direct  monitoring  of 
emissions.  This  information  reasonably 
assures  the  public  that  the  reductions 
envisioned  by  the  proposed  rule  are 
being  achieved. 

The  EPA  evaluated  the  cost  of 
applying  HCl  CEMS  to  boilers  and 
process  heaters.  For  HCl  CEM 
monitoring,  capital  costs  were  estimated 
to  be  $88,000  per  unit  and  annualized 
costs  were  estimated  to  be  $33,000  per 
unit.  We  determined  the  costs  would- 
make  them  an  unreasonable  monitoring 
option.  In  addition,  toxic  metals  are  not 
directly  measurable  with  CEMS,  and 
CEMS  for  PM  have  not  been 
demonstrated  in  the  United  States  for 
the  purpose  of  determining  compliance. 

To  ensure  continuous  compliance 
with  the  proposed  emission  limits  and/ 
or  operating  limits,  the  proposed  rule 
would  require  continuous  parameter 
monitoring  of  control  devices  and 
recordkeeping.  We  selected  the 
foUovting  requirements  based  on 
reasonable  cost,  ease  of  execution,  and 
usefulness  of  the  resulting  data  to  both 
the  owners  or  operators  and  EPA  for 
ensuring  continuous  compliance  with 
the  emission  limits  and/or  operating 
limits. 

We  are  proposing  that  certain 
parameters  be  continuously  monitored 
for  the  types  of  control  devices 
commonly  used  in  the  industry.  These 
parameters  include  opacity  monitoring 
except  for  wet  scrubbers;  pH,  pressure 
drop  and  liquid  flow-rate  for  wet 
scrubbers;  and  sorbent  injection  rate  for 
dry  scrubbers.  You  must  also  install  a 
bag  leak  detection  system  for  fabric 
filters.  If  you  cannot  monitor  opacity  for 
control  systems  with  an  ESP  then  you 
must  monitor  the  secondary  current  and 
voltage  or  total  power  input  for  the  ESP. 
These  monitoring  parameters  have  been 
used  in  other  standards  for  similar 
industries.  The  values  of  these 
parameters  are  established  diuing  the 
initial  or  most  recent  performance  test 
that  demonstrates  compliance.  These 
values  are  your  operating  limits  for  the 
control  device. 

You  would  be  required  to  set 
parameters  based  on  1-hour  block 
averages  during  the  compliance  test, 
and  demonstrate  continuous 
compliance  by  monitoring  3-hour  block 
average  values  for  most  parameters.  We 
selected  this  averaging  period  to  reflect 
operating  conditions  diu'ing  the 
performance  test  to  ensiu«  the  control 
system  is  continuously  operating  at  the 
same  or  better  level  as  during  a 
performance  test  demonstrating         ^^ 
compliance  with  the  emission  limits.  ~ 
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To  demonstrate  continuous 
compliance  with  the  emission  and 
operating  limits,  you  would  also  need 
daily  records  of  the  quantity,  type,  and 
origin  of  each  fuel  biuned  and  hoius  of 
operation  of  the  affected  source.  If  you 
are  complying  with  the  chlorine  or  total 
selected  metaJs  fuel  input  option,  you 
must  keep  records  of  the  calculations 
supporting  your  determination  of  the 
chlorine  and  total  selected  metals 
content  in  the  fuel. 

K.  How  Did  EPA  Determine  Compliance 
Times  for  the  Proposed  Rule? 

Section  112  of  the  CAA  specifies  the 
dates  by  which  affected  sources  must 
comply  with  the  emission  standards. 
New  or  reconstructed  units  must  be  in 
compliance  with  the  proposed  rule 
immediately  upon  startup  or  [DATE 
THE  FINAL  RULE  IS  PUBUSHED  IN 
THE  FEDERAL  REGISTER],  whichever 
is  later.  Existing  sources  are  allowed  3 
years  to  comply  with  the  final  rule.  This 
is  the  maximum  period  allowed  by  the 
CAA.  We  believe  that  3  years  for 
compliance  is  necessary  to  allow 
adequate  time  to  design,  install  and  test 
control  systems  that  will  be  retrofitted 
onto  existing  boilers,  as  well  as  obtain 
permits  for  the  use  of  add-on  controls. 

L  How  Did  EPA  Determine  the  Required 
Records  and  Reports  for  the  Proposed 
Rule? 

You  would  be  required  to  comply 
with  the  applicable  requirements  in  the 
NESHAP  General  Provisions,  subpart  A 
of  40  CFR  part  63,  as  described  in  Table 
10  of  the  proposed  subpart  DDDDD.  We 
evaluated  the  General  Provisions 
requirements  and  included  those  we 
determined  to  be  the  minimum 
notification,  recordkeeping,  and 
reporting  necessary  to  ensiue 
compliance  with,  and  effective 
enforcement  of,  the  proposed  rule. 

We  are  also  requiring  that  you  keep 
daily  records  of  the  total  fuel  use  by 
each  affected  source,  subject  to  an 
emission  limit  or  work  practice  - 
standard,  along  with  a  description  of  the 
fuel,  the  total  fuel  usage  amounts  and 
units  of  measure,  and  information  on 
the  supplier  and  original  source  of  the 
fuel.  This  information  is  necessary  to 
ensure  that  the  affected  source  is 
complying  with  the  emission  limits 
from  the  correct  subcategory. 

We  are  requiring  additional 
recordkeeping  if  you  choose  to  comply 
with  the  chlorine,  mercury  or  total 
selected  metals  fuel  input  option.  You 
will  need  to  keep  records  of  the 
calculations  and  supporting  information 
used  to  develop  the  chlorine,  mercury, 
or  total  selected  metals  fuel  input 
operating  limit. 


M.  How  Does  the  Proposed  Rule  Affect 
Permits? 

The  CAA  requires  that  sources  subject 
to  the  proposed  rule  be  operated 
piusuant  to  a  permit  issued  under  EPA- 
approved  State  operating  permit 
program.  The  operating  permit  programs 
are  developed  under  title  V  of  the  CAA 
and  the  implementing  regulations  under 
40  CFR  parts  70  and  71.  If  you  are 
operating  in  the  first  3  years  of  your 
operating  permit,  you  will  need  to 
obtain  a  revised  permit  to  incorporate 
the  proposed  rule.  U  you  are  in  the  last 
2  years  of  your  operating  permit,  you 
will  need  to  incorporate  the  proposed 
rule  into  the  next  renewal  of  yoior 
permit. 

N.  What  Alternative  Provisions  Are 
Reing  Considered? 

The  EPA  is  considering  a  bubbling 
compliance  alternative  for  determining 
compliance  with  the  non-mercury 
metallic  HAP,  HCl,  mercury,  and  PM 
standards  for  existing  sources.  The 
bubbling  compliance  alternative  would 
allow  owners  and  operators  to  set  non- 
mercury  metals,  mercury,  HCl,  and  PM 
emissions  limits  for  each  existing  boiler 
or  process  heater  in  the  same 
subcategory  such  that  if  these  limits  are 
met,  the  total  emissions  from  all  existing 
boilers  or  process  heaters  in  the 
subcategory  are  less  than  or  equal  to  a 
subcategory  specific  bubble  limit.  The 
subcategory  specific  bubble  limit  would 
be  the  proposed  emissions  limits  for 
non-mercury  metallic  HAP,  mercury, 
HCl,  and  PM. 

The  bubbling  compliance  alternative 
would  not  be  applicable  to  new  sources 
and  could  only  be  used  between  boilers 
and  process  heaters  in  the  same 
subcategory.  For  example,  bubbling 
between  a  solid  fuel-fired  boiler  greater 
than  10  million  Btu/hoiu'  could  only  be 
conducted  with  other  solid  fuel-fired 
boilers  or  process  heaters  with  heat 
input  capacities  greater  than  10  million 
Btu/hour.  Also,  owners  or  owners  of 
existing  soiu-ces  subject  to  the  Industrial 
Boiler  New  Source  Performance 
Standards  (NSPS)  {40  CFR  part  60, 
subparts  Db  and  Dc)  would  be  required 
to  continue  to  meet  the  PM  emission 
standard  of  that  NSPS  regardless  of 
whether  they  are  complying  with  the 
bubbling  alternative  or  not  (because  the 
NSPS  is  a  separate  regulatory 
requirement  which  remains  in  place). 

Owners  or  operators  that  would 
choose  to  comply  with  the  HAP  metals, 
mercury,  HCl,  or  PM  standards  using 
the  bubbling  compliance  alternative 
would  be  required  to  submit  HAP 
metals,  mercury,  HCl,  and/or  PM 
emissions  limits  to  the  Administrator 


for  approval  for  each  existing  source 
included  in  the  bubbling  compliance 
alternative.  Before  emissions  limits 
would  be  approved,  the  owner  or 
operator  would  need  to  submit 
dociunentation  demonstrating  that  if  the 
emissions  limits  for  each  source  (e.g., 
each  boiler  or  heater)  are  met,  the  entire 
group  of  sources  within  the  bubbling 
compliance  alternative  would  be  in 
compliance  with  the  subcategory-wide 
allowable  non-merciuy  metallic  HAP, 
mercxuy,  HCl,  and  PM  emission  levels. 
Once  approved  by  the  Administrator, 
the  non-merciuy  metallic  HAP, 
mercury,  HCl,  and  PM  emissions  levels 
would  be  incorporated  into  the 
operating  permit  for  the  source. 
Thereafter,  the  owner  and  operator  of 
the  facility  would  demonstrate 
compliance  with  the  standards  by 
demonstrating  that  each  boiler  or 
process  heater  included  in  the  bubbling 
compliance  alternative  emits  less  than 
or  equal  to  the  approved  non-merciuy 
metallic  HAP,  mercury,  HCl,  and  PM 
emissions  limits  for  that  source. 

The  EPA  is  considering  this  bubbling 
compliance  alternative  as  part  of  the 
EPA's  general  policy  of  encouraging  the 
use  of  flexible  compliance  approaches 
where  they  can  be  properly  monitored 
and  enforced.  Emissions  averaging  can 
provide  sources  the  flexibility  to  comply 
in  the  least  costly  manner  while  still 
maintaining  regulation  that  is  workable 
and  enforceable.  However,  to  implement 
this  alternative,  the  final  rule  will  need 
to  define  the  affected  source  more 
broadly  to  include  all  the  existing 
boilers  and  process  heaters  for  each 
subcategory  located  at  the  same  facility. 
Therefore,  EPA  is  soliciting  comments 
oh  the  bubbling  compliance  alternative, 
whether  EPA  should  specify  this 
bubbling  compliance  alternative  in  the 
final  rule,  and  whether  new  units  added 
to  an  existing  affected  source  should  be 
included  as  part  of,  and  applicable  to, 
the  existing  source  bubble  limit. 
Comments  should  include  information 
on  the  potential  cost  savings  a  facility 
could  expect  from  implementation  of 
the  bubbling  compliance  provision, 
along  with  supporting  documentation 
for  this  estimated  cost  saving. 

rv.  Impacts  of  the  Proposed  Rule 

A.  What  Are  the  Air  Impacts? 

Table  2  of  this  preamble  illustrates, 
for  each  subcategory,  the  emissions 
reductions  achieved  by  the  proposed 
rule  (i.e.,  the  difference  in  emissions 
between  a  boiler  or  process  heater 
controlled  to  the  floor  level  of  control 
and  boilers  or  process  heaters  at  the 
current  baseline)  for  new  and  existing 
sources.  Nationwide  emissions  of 
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selected  HAP  [i.e.,  HCI,  hydrogen 
fluoride,  lead,  and  nickel)  will  be 
reduced  by  58,500  tons  per  year  for 
existing  units  and  73  tons  per  year  for 
new  units.  Emissions  of  HCI  will  be 
reduced  by  42,000  tons  per  year  for 
existing  luiits  and  72  tons  per  year  for 
new  units.  Emissions  of  merciuy  will  be 
reduced  by  1.9  tons  per  year  for  existing 
units  and  0.006  tons  per  year  for  new 
units.  Emissions  of  PM  will  be  reduced 


by  565,000  tons  per  year  for  existing 
imits  and  480  tons  per  year  for  new 
luiits.  Emissions  of  total  selected  non- 
merciuy  metals  (i.e.,  arsenic,  berylliiun, 
cadmiiun,  chromium,  lead,  manganese, 
nickel,  and  selenium)  will  be  reduced 
by  1,100  tons  per  year  for  existing  units 
and  will  be  reduced  by  1.4  tons  per  year 
for  new  units.  In  addition,  emissions  of 
sulfur  dioxide  cire  established  to  be 
reduced  by  113,000  tons  per  year  for 


existing  sources  and  110  tons  per  year 
for  new  sources.  A  discussion  of  the 
methodology  used  to  estimate  emissions 
and  emissions  reductions  is  presented 
in  "Estimation  of  Baseline  Emissions 
and  Emissions  Reductions  for 
Industrial,  Commercial,  and 
Institutional  Boilers  and  Process 
Heaters"  in  the  docket. 


Table  2.— Summary  of  Emissions  Reductions  for  Existing  and  New  Sources 

[Tons/yr] 


Source 


Subcategory 


HCI 

PM 

Non  mercury 
metals  • 

Mercury 

42,100 

560,000 

1,100 

2 

0 

0 

0 

0 

0 

2.800 

8 

0.002 

0 

0 

0 

0 

0 

0 

•0 

0 

70 

31 

0.01 

0.006 

2.4 

440 

1.4 

0.0006 

^    0.2 

11 

0.02 

0.00002 

0 

0 

0 

0 

0 

0 

0 

0 

Eyistlng  Units 


New  Units 


Large  solid  units 

Small  solid  units  

Limited  use  solid  units 

Liquid  units  

Gaseous  units  

Large  solid  units 

Small  solid  units  

Limited  use  solid  units 

Liquid  units 

Gaseous  units  


'Includes  arsenic,  beryllium,  cadmium,  chromium,  lead,  manganese,  nickel,  and  selenium. 


B;  What  Are  the  Water  and  Solid  Waste 
Impacts? 

I  The  EPA  estimated  the  additional 
Water  usage  that  would  result  from  the 
MACT  floor  level  of  control  to  be  110 
million  gallons  per  year  for  existing 
sources  and  0.6  million  gallons  per  year 
for  new  sources.  In  addition  to  the 
increased  water  usage,  an  additional  3.7 
million  gallons  per  year  of  wastewater 
would  be  produced  for  existing  soiuces 
and  0.6  million  gallons  per  year  for  new 
sources.  The  costs  of  treating  the 
additional  wastewater  are  $18,000  for 
existing  soiuces  and  $2,300  for  new 
sources.  These  costs  are  accounted  for 
ii^  the  control  costs  estimates. 

I  The  EPA  estimated  the  additional 
sblid  waste  that  would  result  from  the 
MACT  floor  level  of  control  to  be 
102,000  tons  per  year  for  existing 
soiuces  and  1  ton  per  year  for  new 
sources.  The  costs  of  handling  the 
additional  solid  waste  generated  are 
$1.5  million  for  existing  sources  and 
$17,000  for  new  sources.  These  costs  are 


also  accounted  for  in  the  control  costs 
estimates. 

A  discussion  of  the  methodology  used 
to  estimate  impacts  is  presented  in 
"Estimation  of  Impacts  for  Industrial, 
Commercial,  and  Institutional  Boilers 
and  Process  Heaters  NESHAP"  in  the 
Docket. 

C.  What  Are  the  Energy  Impacts? 

The  EPA  expects  an  increase  of 
approximately  1,130  million  kilowatt 
hours  (kWh)  in  national  aimual  energy 
usage  as  a  result  of  the  proposed  rule. 
Of  this  amoimt,  1,120  million  kWh 
would  be  from  existing  sources  and  13 
million  kWh  are  estimated  from  new 
sources.  The  increase  results  from  the 
electricity  required  to  operate  control 
devices  installed  to  meet  the  proposed 
rule,  such  as  wet  scrubbers  and  fabric 
filters. 

D.  What  Are  the  Control  Costs? 

To  estimate  the  national  cost  impacts 
of  the  proposed  rule  for  existing 


\ 


sources,  EPA  developed  several  model 
boilers  and  process  heaters  and 
determined  the  cost  of  control 
equipment  for  these  model  boilers.  The 
EPA  assigned  a  model  boiler  or  heater 
to  each  existing  imit  in  the  database 
based  on  the  fuel,  size,  design,  and 
current  controls.  The  analysis 
considered  all  air  pollution  control 
equipment  currently  in  operation  at 
existing  boilers  and  process  heaters. 
Model  costs  were  then  assigned  to  all 
existing  units  that  could  not  otherwise 
meet  the  proposed  emission  limits.  The 
resulting  total  national  cost  impact  of 
the  proposed  rule  is  1,790  million 
dollars  in  capital  expenditures  and  860 
million  dollars  per  year  in  total  annual 
costs.  The  total  capital  and  annual  costs 
include  costs  for  testing,  monitoring, 
and  recordkeeping  and  reporting.  Table 
3  of  this  preamble  shows  the  capital  and 
annual  cost  impacts  for  each 
subcategory.  Costs  include  testing  and 
monitoring  costs,  but  not  recordkeeping 
and  reporting  costs. 


^ 


Table  3.— Summary  of  Capital  and  Annual  Costs  for  New  and  Existing  Sources 


'Source 


Subcategory 


Estimated/ 

-  projected 

numt)er  of 

affected 

units 


Annualized 

cost 
(106  $/yr) 


Capital 

costs 

(106$) 


Existing  Units 


Large  solid  units  

Small  solid  units  

Limited  use  solid  ur>its 

Liquid  units  

Gaseous  units  


3,481 
327 
249 

7.251 
46,8t92 


814 

0 

23 

0 

0 


1,605 

0 

105 

0 

0 
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Table  3.— Summary  of  Capital  and  Annual  Costs  for  New  and  Existing  Sources— Continued 


Source 


Subcategory 


Estimated/ 

projected 

number  of 

affected 

units 


Annualized 

cost 
(10«  $/yr) 


Capital 

costs 

(106$) 


New  Units 


Large  solid  units  

Small  solid  units  

Limited  use  solid  units  . 

Large  liquid  units  

Small  liquid  units  

Limited  use  liquid  units 
Gaseous  units  


211 
25 
11 
90 

164 

51 

3,463 


10 
3 
1 
1 
0 
0.3 

11 


21 
3 
1 
3 
0 
2 

51 


Using  Department  of  Energy 
projections  on  fuel  expenditures,  the 
number  of  additional  boilers  that  could 
be  potentially  constructed  was 
estimated.  The  resulting  total  national 
cost  impact  of  the  proposed  rule  in  the 
5th  year  is  58  million  dollars  in  capital 
expenditures  and  18.6  million  dollars 
per  year  in  total  annual  costs.  Costs  are 
mainly  for  testing  and  monitoring. 

A  discussion  of  the  methodology  used 
to  estimate  cost  impacts  is  presented  in 
"Methodology  and  Results  of  Estimating 
the  Cost  of  Complying  with  the 
Industrial,  Commercial,  and 
Institutional  Boiler  and  Process  Heater 
NESHAP"  in  the  Docket. 

E.  Can  We  Achieve  the  Goals  of  the 
Proposed  Rule  in  a  Less  Costly  Manner? 

We  have  made  every  effort  in 
developing  this  proposal  to  minimize 
the  cost  to  the  regulated  community  and 
allow  maximum  flexibility  in 
compliance  options  consistent  with  our 
statutory  obligations.  We  recognize, 
however,  that  the  proposal  may  still 
require  some  facilities  to  take  costly 
steps  to  further  control  emissions  even 
though  those  emissions  may  not  result 
in  exposiues  which  could  pose  an 
excess  individual  lifetime  cancer  risk 
greater  than  one  in  one  million  or  which 
exceed  thresholds  determined  to 
provide  an  ample  margin  of  safety  for 
protecting  public  health  and  the 
environment  from  the  effects  of 
hazardous  air  pollutants.  We  are, 
therefore,  specifically  soliciting 
comment  on  whether  there  are  further 
ways  to  structure  the  proposed  rule  to 
focus  on  the  facilities  which  pose 
significant  risks  and  avoid  the 
imposition  of  high  costs  on  facilities 
that  pose  little  risk  to  public  health  and 
the  environment. 

Representatives  of  the  plywood  and 
composite  wood  products  industry 
provided  EPA  with  descriptions  of  three 
mechanisms  that  they  believed  could  be 
used  to  implement  more  cost-effective 
reductions  in  risk.  The  docket  for 
today's  proposed  rule  contains  white 


papers  prepared  by  industry  that  outline 
their  proposed  approaches.  These 
approaches  could  be  effective  in 
focusing  regulatory  controls  on  facilities 
that  pose  significant  risks  and  avoiding 
the  imposition  of  high  costs  on  facilities 
that  pose  little  risk  to  public  health  or 
the  environment,  and  we  are  seeking 
public  comment  on  the  utility  of  each  of 
these  approaches  with  respect  to  this 
rule. 

One  of  the  approaches,  an 
applicability  cutoff  for  threshold 
pollutants,  would  be  implemented 
under  the  authority  of  CAA  section 
112(d)(4);  the  second  approach, 
subcategorization  and  delisting,  would 
be  implemented  under  the  authority  of 
CAA  sections  112(c)(1)  and  112(c)(9); 
and,  the  third  approach,  would  involve 
the  use  of  a  concentration-based 
applicability  threshold.  We  are  seeking 
comment  on  whether  these  approaches 
are  legally  justified  and,  if  so,  we  ask  for 
information  that  could  be  used  to 
support  such  approaches. 

The  maximum  achievable  control 
technology,  or  MACT,  program  outlined 
in  CAA  section  112(d)  is  intended  to 
reduce  emissions  of  HAP  through  the 
application  of  MACT  to  major  soiu-ces  of 
toxic  air  pollutants.  Section  112(c)(9)  of 
the  CAA  is  intended  to  allow  EPA  to 
avoid  setting  MACT  standards  for 
categories  or  subcategories  of  sources 
that  pose  less  than  a  specified  level  of 
risk  to  public  health  and  the 
environment.  The  EPA  requests 
comment  on  whether  the  proposals 
described  here  appropriately  rely  on 
these  provisions  of  CAA  section  112. 
While  both  approaches  focus  on 
assessing  the  inhalation  exposures  of 
HAP  emitted  by  a  source,  EPA 
specifically  requests  comment  on  the 
appropriateness  and  necessity  of 
extending  these  approaches  to  account 
for  non-inhalation  exposures  or  to 
account  for  adverse  environmental 
impacts.  In  addition  to  the  specific 
requests  for  comment  noted  in  this 
section,  we  are  also  interested  in  any 
information  or  comment  concerning 


technical  limitations,  environmental 
and  cost  impacts,  compliance  assurance, 
legal  rationale,  and  implementation 
relevant  to  the  identified  approaches. 
We  also  request  comment  on 
approprisrte  practicable  and  verifiable 
methods  to  ensure  that  sources' 
emissions  remain  below  levels  that 
protect  public  health  and  the 
environment.  We  will  evaluate  all 
comments  before  determining  whether 
either  of  the  three  approaches  will  be 
included  in  the  final  rule. 

1 .  Industry  Emissions  and  Potential 
Health  Effects 

To  estimate  the  potential  baseline 
risks  posed  by  the  Industrial  Boiler  and 
Process  Heater  source  category,  EPA 
performed  a  crude  risk  analysis  of  the 
source  category  that  focused  only  on 
cancer  risks.  The  results  of  the  analysis 
are  based  on  approaches  for  estimating 
cancer  incidence  that  carry  significant 
assumptions,  uncertainties,  and 
limitations.  Based  on  the  assessment,  if 
the  proposed  rule  is  implemented  at  all 
facilities  in  the  source  category,  cancer 
incidence  in  the  U.S.  may  be  reduced  by 
as  many  as  tens  of  cases  per  year.  Due 
to  the  uncertainties  associated  with  the 
analysis,  this  analysis  should  be 
regarded  as  one  perspective  on  the 
estimate  of  annual  cancer  incidence 
reduction;  the  true  risk  reductions  are 
unknowrn.  (Details  of  this  assessment  are 
available  in  two  memoranda  in  the 
docket:  Memorandum  on  "Method  for 
Approximate  ("Top  Down")  Estimates 
of  Aggregate  Cancer  Risk  Associated 
with  Two  Maximum  Achievable  Control 
Technology  (MACT)  Source  Categories: 
Reciprocating  Internal  Combustion 
Engines  (RICE)  and  Industrial/ 
Commercial/Institutional  Boilers"  and 
Memorandum  on  "Additional 
Perspectives  on  ("Top  Down") 
Estimates  of  Aggregate  Cancer  Risk 
Associated  with  Industrial/Commercial/ 
Institutional  Boilers".) 
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2.  Applicability  Cutoffs  for  Threshold 
Pollutants  Under  Section  112(d)(4)  of 
the  CAA 

The  first  approach  is  an  applicability 
cutoff  for  threshold  pollutants  that  is 
based  on  EPA's  authority  under  CAA 
section  112(d)(4)  to  establish  standards 
for  HAP  which  are  threshold  pollutants. 
A  threshold  pollutant  is  one  for  which 
there  is  a  concentration  or  dose  below 
which  adverse  effects  are  not  expected 
to  occur  over  a  lifetime  of  exposure.  For 
such  pollutants,  CAA  section  112(d)(4) 
allows  EPA  to  consider  the  threshold 
level,  with  an  ample  margin  of  safety, 
when  establishing  emission  standards. 
Specifically,  CAA  section  112(d)(4) 
allows  EPA  to  establish  emission 
standards  that  are  not  based  upon  the 
maximum  achievable  control 
technology  specified  under  CAA  section 
112(d)(2)  for  pollutants  for  which  a 
health  threshold  has  been  established. 
Such  standards  may  be  less  stringent 
than  MACT.  Historically,  EPA  has 
interpreted  CAA  section  112(d)(4)  to 
allow  categories  of  sources  that  emit 
only  threshold  pollutants  to  avoid 
further  regulation  if  those  emissions 
result  in  ambient  levels  that  do  not 
exceed  the  threshold,  with  an  ample  . 
margin  of  safety.^ 

A  different  interpretation  would  allow 
us  to  exempt  individual  facilities  within 
a  source  category  that  meet  the  CAA 
section  112(d)(4)  requirements.  There 
are  three  potential  scenarios  under  this 
interpretation  of  the  CAA  section 
112(d)(4)  provision.  One  scenario  would 
allow  an  exemption  for  individual 
facilities  that  emit  only  threshold 
pollutants  and  can  demonstrate  that 
their  emissions  of  threshold  pollutants 
would  not  result  in  air  concentrations 
above  the  threshold  levels,  with  an 
ample  margin  of  safety,  even  if  the 
category  is  otherwise  subject  to  MACT. 
A  second  scenario  would  allow  the  CAA 
section  112(d)(4)  provision  to  be  applied 
to  both  threshold  and  nonthreshold 
pollutants,  using  the  one  in  a  million 
cancer  risk  level  for  decision  making  for 
nonthreshold  pollutants. 

A  third  scenario  would  allow  a  CAA 
section  112(d)(4)  exemption  at  a  facility 
that  emits  both  threshold  and 


2  See  63  FR  18754,  18765-66  (April  15,  1998) 
(Pulp  and  Paper  Combustion  Sources  Proposal 
NESHAP). 


nonthreshold  pollutants.  For  those 
emission  points  where  only  threshold 
pollutants  are  emitted  and  where 
emissions  of  the  threshold  pollutants 
would  not  result  in  air  concentrations 
above  the  threshold  levels,  with  an 
ample  margin  of  safety,  those  emission 
points  could  be  exempt  from  the  MACT 
standard.  The  MACT  standard  would 
still  apply  to  nonthreshold  emissions 
from  other  emission  points  at  the 
source.  For  this  third  scenario,  emission 
points  that  emit  a  combination  of 
threshold  and  nonthreshold  pollutants 
that  are  co-controlled  by  MACT  would 
still  be  subject  to  the  MACT  level  of 
control.  However,  any  threshold  HAP 
eligible  for  exemption  under  CAA 
section  112(d)(4)  that  are  controlled  by 
control  devices  different  from  those 
controlling  non-threshold  HAP  would 
be  able  to  use  the  exemption,  and  the 
facility  would  still  be  subject  to  the 
parts  of  the  standard  that  control 
nonthreshold  pollutants  or  that  control 
both  threshold  and  nonthreshold 
pollutants. 

a.  Estimation  of  hazard  quotients  and 
hazard  indices.  Under  the  CAA  section 
112(d)(4)  approach,  EPA  would  have  to 
determine  that  emissions  of  each  "of  the 
threshold  pollutants  emitted  by 
industrial  boiler  and  process  heater 
sources  at  the  facility  do  not  result  in 
exposures  which  exceed  the  threshold 
levels,  with  an  ample  margin  of  safety. 
The  common  approach  for  evaluating 
the  potential  hazard  of  a  threshold  air 
pollutant  is  to  calculate  a  hazard 
quotient  by  dividing  the  pollutant's 
inhalation  exposure  concentration 
(often  assimied  to  be  equivalent  to  its 
estimated  concentration  in  air  at  a 
location  where  people  could  be 
exposed)  by  the  pollutant's  inhalation 
Reference  Concentration  (RfC).  An  RfC 
is  defined  as  an  estimate  (with 
uncertainty  spanning  perhaps  an  order 
of  magnitude)  of  a  continuous 
inhalation  exposure  that,  over  a  lifetime, 
likely  would  not  result  in  the 
occurrence  of  adverse  health  effects  in 
humans,  including  sensitive 
individuals.  The  EPA  typically 
establishes  an  RfC  by  applying 
uncertainty  factors  to  the  critical  toxic 
effect  derived  from  the  lowest-  or  no- 
observed-adverse-effect  level  of  a 


pollutant.  3  A  hazard  quotient  less  than 
one  means  that  the  exposure 
concentration  of  the  pollutant  is  less 
than  the  RfC,  and,  therefore,  presumed 
to  be  without  appreciable  risk  of  adverse 
health  effects.  A  hazard  quotient  greater 
than  one  means  that  the  exposure 
concentration  of  the  i>ollutant  is  greater 
than  the  RfC.  Further,  EPA  guidance  for 
assessing  exposures  to  mixtiu-es  of 
threshold  pollutants  recommends 
calculating  a  hazard  index  (HI)  by 
summing  the  individual  hazard 
quotients  for  those  pollutants  in  the 
mixtiuB  that  affect  the  same  target  organ 
or  system  by  the  same  mechanism.'' 
Hazard  index  values  would  be 
interpreted  similarly  to  hazard 
quotients;  values  below  one  would 
generally  be  considered  to  be  without 
appreciable  risk  of  adverse  health 
effects,  and  values  above  one  would 
generally  be  cause  for  concern. 

For  the  determinations  discussed 
herein,  EPA  would  generally  plan  to  use 
RfC  values  contained  in  EPA's 
toxicology  database,  the  Integrated  Risk 
Information  System  (IRIS).  When  a 
pollutant  does  not  have  an  approved 
RfC  in  IRIS,  or  when  a  pollutant  is  a 
carcinogen,  EPA  would  have  to 
determine  whether  a  threshold  exists 
based  upon  the  availability  of  specific 
data  on  the  pollutant's  mode  or 
mechanism  of  action,  potentially  using 
a  health  threshold  value  frpm  an 
alternative  source,  such  as  the  Agency 
for  Toxic  Substances  and  Disease 
Registry  (ATSDR)  or  the  California  •' 
Environmental  Protection  Agency 
(CalEPA).  Table  4  of  this  preamble 
provides  RfC,  as  well  as  unit  risk 
estimates,  for  the  HAP  emitted  by 
facilities  in  the  industrial  boiler  and 
process  heater  source  category.  A  unit 
risk  estimate  is  defined  as  the  upper- 
bound  excess  lifetime  cancer  risk 
estimated  to  result  from  continuous 
exposure  to  an  agent  at  a  concentration 
of  1  microgram  per  cubic  meter  (fig/m3) 
in  air. 


3  "Methods  for  Derivation  of  Inhalation  Reference 
Concentrations  and  Applications  of  Inhalation 
Dosimetry."  EPA-600/8-90-066F,  Office  of 
Research  and  Development.  b'SEPA,  October  1994. 

■•  "Supplementary'  Guidance  for  Conducting 
Health  Risk  Assessment  of  Chemical  Mixtures.  Risk 
Assessment  Forum  Technical  Panel."  EPA/630/R- 
00/002.  USEPA,  August  2000.  /i//p.7/wM'«-.epa.gov/ 
nceavi'wWl/pdfs/chem  mix/chem  mix  08  200J.pdf. 
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Table  4.— Dose-Response  Assessment  Values  for  HAP  Reported  Emitted  by  the  Industrial  Boiler  and 

Process  Heater  Source  Category 


Chemical  name 


Acetaldehyde  

Acrolein  ^. 

Arsenic  compounds  

Benzene  

Beryllium  compounds 

Cadmium  compounds  ., 

Chromium  (VI)  compounds 

Dibenzofuran 

Dibutylphthalate  

p-Dichlorobenzene  

Ethyl  benzene  

Formaldehyde  

Hydrochloric  acid  .". 

Hydrogen  fluoride 

Lead  compounds  

Manganese  compounds 

Mercury  compounds  

Methyl  chloroform  

Methyl  ethyi  ketone  

Methylene  chloride 

Nickel  compounds 

Nickel  subsulfide  

PAHs  (shown  below  as  7-PAH) 

Benzo  (a)  anthracene  , 

Benzo  (b)  fluoranthene  

Benzo  (k)  fluoranthene  

Benzo  (a)  pyrene  ; 

Chrysene 

Dibenz  (a,h)  anthracene  

Indeno  (1,2,3-cd)  pyrene  

Phosphoms  "= 
2.3,7,8-Tetrachlorodibenzo-p-dioxin 

Toluene  ...„ 

m-Xylene":  

o-Xylene'= 

Xylenes  (mixed)  


CAS  No. 

Reference  concentra- 
tion* 
(mg/m^) 

Unit  risk  estimate'' 
(1/(ng/m3)) 

75-07-0 

9.0E-IRIS  03 

2.2E-06  IRIS 

107-02-8 

2.0E-IRIS  05 

7440-38-2 

3.0E-CAL  05 

4.3E-03  IRIS 

71-43-2 

6.0E-CAL  02 

7.8E-06  IRIS 

7440-41-7 

2,0E-IRIS05 

2.4E-03  IRIS 

7440-43-9 

2.0E-CAL  05 

1.8E-03IRIS 

18540-29-9 

1.0E-IRIS04 

1.2E-02IRIS 

132-64-9 

84-74-2 

106-46-7 

8.0E-IRIS  01 

1.1E-05CAL 

100-^1-4 

1.0E+0IRIS0 

50-00-0 

9.8E-ATSDR  03 

1.3E-05IRIS 

7647-01-0 

2.0E-IRIS  02 

7664-39-3 

3.0E-P-CAL  02 

7439-92-1 

1.5E-EPA03ORD 

1.2E-05CAL 

7439-96-5 

5.0E-IRIS  05 

HG  CMPDS 

9.0E-CAL  05 

71-55-6 

1.0E+0CAL0 

78-93-3 

1.0E+0IRIS0 

75-09-2 

1  OE+O  ATSDR  0 

4.7E-07  IRIS 

7440-02-0 

2.0E-ATSDR  04 

12035-72-2 

4.8E-04  IRIS 

56-5S-3 

1.1E-04CAL 

205-99-2 

1.1E-04CAL 

207-08-9 

1.1E-04CAL 

50-32-8 

1.1E-03CAL 

21&-01-9 

1.1E-05CAL 

53-70-3 

1.2E-03CAL 

193-39-5 

1.4E-04CAL 

1746-01-6 

4.0E-CAL  08 

3.3E+01  EPA  ORD 

108-88-3 

4.0E-IRIS  01 

108-38-3 

95-47-6 

1330-20-7 

4.3E-ATSDR  01 

«  Reference  Concentration:  An  estimate  (with  uncertainty  spanning  perhaps  an  order  of  magnitude)  of  a  continuous  inhalation  exposure  to  the 
human  population  (including  sensitive  subgroups  which  include  children,  asthmatk:s  and  the  elderly)  that  is  likely  to  be  without  an  appreciable 
risk  of  deleterious  effects  during  a  lifetime.  It  can  be  derived  from  various  types  of  human  or  animal  data,  with  uncertainty  factors  generally  ap- 
plied to  reflect  limitations  of  the  data  used. 

"  Unit  Risk  Estimate:  The  upper-bound  excess  lifetime  cancer  risk  estimated  to  result  from  continuous  exposure  to  an  agent  at  a  concentration 
of  1  n9/m3  in  air.  The  interpretation  of  the  Unit  Risk  Estimate  would  be  as  foltows:  if  the  Unit  Risk  Estimate  =  1.5  x  10-6  per  ng/m3,  1.5  excess 
tumors  are  expected  to  develop  per  1 ,000,000  people  if  exposed  daily  for  a  lifetime  to  1  ng  of  the  chemk:al  in  1  cubk:  meter  of  air.  Unit  Risk  Esti- 
mates are  considered  upper  blound  estimates,  meaning  they  represent  a  plausible  upper  limit  to  the  true  value.  (Note  that  this  is  usually  not  a 
true  statistcal  confidence  limit.)  The  true  risk  is  likely  to  be  less,  but  could  be  greater. 

<=  No  dose-response  assessment  is  available. 

Sources:  ' .    ' 

IRIS  =  EPA  Integrated  Risk  Information  System  {http://www.epa.gov/iris/subst/index.html). 

ATSDR  =  U.S.  Agency  for  Toxk:  Substances  and  Disease  Registry  {http://www.atsdr.cdc.gov/mrls.htmt). 

GAL  =  California  Offkie  of  Environmental  Health  Hazard  Assessment  (http://www.oehha.ca.gov/air/hot  spots^ndex.htmtj. 


To  establish  an  applicability  cutoff 
under  CAA  section  112(d)(4).  EPA 
would  need  to  define  ambient  air 
exposure  concentration  limits  for  any 
threshold  pollutants  involved.  There  are 
several  factors  to  consider  when 
establishing  such  concentrations.  First, 
we  would  need  to  ensure  that  the 
concentrations  that  would  be 
established  would  protect  public  health 
with  an  ample  margin  of  safety.  As 
discussed  above,  the  approach  EPA 
commonly  uses  when  evaluating  the 
potential  hazard  of  a  threshold  air 
pollutant  is  to  calculate  the  pollutant's 


hazard  quotient,  which  is  the  exposiu^ 
concentration  divided  by  the  RfC. 

EPA's  "Supplementary  Guidance  for 
Conducting  Health  Risk  Assessment  of 
Chemical  Mixtures"  suggests  that  the 
noncancer  health  effects  associated  with 
a  mixture  of  pollutants  ideally  are 
assessed  by  considering  the  pollutants' 
common  mechanisms  of  toxicity.  The 
guidance  also  suggests,  however,  that 
when  exposures  to  mixtiu«s  of 
pollutants  are  being  evaluated,  the  risk 
assessor  may  calculate  a  HI.  The 
recommended  method  is  to  calculate 
multiple  hazard  indices  for  each 


exposure  route  of  interest,  and  for  a 
single  specific  toxic  effect  or  toxicity  to 
a  single  target  organ.  The  default 
approach  recommended  by  the  guidance 
is  to  sum  the  hazard  quotients  for  those 
pollutants  that  induce  the  same  toxic 
effect  or  affect  the  same  target  organ.  A 
mixture  is  then  assessed  by  several  HI, 
each  representing  one  toxic  effect  or 
target  organ.  The  guidance  notes  that  the 
pollutants  included  in  the  HI 
calculation  are  any  pollutants  that  show 
the  effect  being  assessed,  regardless  of 
the  critical  effect  upon  which  the  RfC  is 
based.  The  guidance  cautions  that  if  the 
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target  organ  or  toxic  effect  for  which  the 
HI  is  calculated  is  different  from  the 
RfC's  critical  effect,  then  the  RfC  for  that 
chemical  will  be  an  overestimate,  that 
is,  the  resultant  HI  potentially  may  be 
overprotective.  Conversely,  since  the 
calculation  of  an  HI  does  not  account  for 
the  feet  that  the  potency  of  a  mixture  of 
HAP  can  be  more  potent  than  the  sum 
of  the  individual  HAP  potencies,  an  HI 
may  potentially  be  underprotective  in 
some  situations. 

b.  Options  for  establishing  a  hazard 
index  limit.  One  consideration  in 
establishing  a  hazard  index  limit  is 
whether  the  analysis  considers  the  total 
ambient  air  concentrations  of  all  the 
emitted  HAP  to  which  the  public  is 
exposed.''  There  are  at  least  several 
options  for  establishing  a  hazard  index 
limit  for  the  CAA  section  112(d)(4) 
analysis  that  reflect,  to  varying  degrees, 
public  exposure. 

One  option  is  to  allow  the  hazard 
index  posed  by  all  threshold  HAP 
emitted  from  sources  at  the  facility  to  be 
no  greater  than  one.  This  approach  is 
protective  if  no  additional  threshold 
HAP  exposures  would  be  anticipated 
from  other  sources  in  the  vicinity  of  the 
facility  or  through  other  routes  of 
exposure  (e.g.,  through  ingestion). 

A  second  option  is  to  adopt  a  default 
percentage  approach,  whereby  the 
hazard  index  limit  of  the  HAP  emitted 
by  the  facility  is  set  at  some  percentage 
of  one  (e.g.,  20  percent  or  0.2).  This 
approach  recognizes  the  fact  that  the 
facility  in  question  is  only  one  of  many 
sources  of  threshold  HAP  to  which 
people  are  typically  exposed  every  day. 
Because  noncancer  risk  assessment  is 
predicated  on  total  exposure  or  dose, 
and  because  risk  assessments  focus  only 
on  an  individual  som-ce,  establishing  a 
hazard  index  limit  of  0.2  would  account 
for  an  assiunption  that  20  percent  of  an 
individual's  total  exposure  is  from  that 
individual  source.  For  the  purposes  of 
this  discussion,  we  will  call  all  sources 
of  HAP,  other  than  the  facility  in  . 
question,  background  sources,  ff  the 
facility  is  allowed  to  emit  HAP  such  that 
its  own  impacts  could  result  in  HI 
values  of  one,  total  exposures  to 
threshold  HAP  in  the  vicinity  of  the 
facility  could  be  substantially  greater 
than  one  due  to  background  sources, 
and  this  would  not  be  protective  of 
public  health,  since  only  HI  values 
below  one  are  considered  to  be  without 
appreciable  risk  of  adverse  health 
effects.  Thus,  setting  the  hazard  index 
limit  for  the  facility  at  some  default 


''  Senate  Debate  on  Conference  Report  (October 
27, 1990).  reprinted  in  "A  Legislative  History  of  the 
Clean  Air  Act  Amendments  of  1990,"  Comm.  Print 
S.  Prt.  103-38  (1993)  ("Legis.  Hist.")  at  868.       . 


percentage  of  one  will  provide  a  buffer 
which  would  help  to  ensure  that  total 
exposures  to  threshold  HAP  near  the 
facility  (i.e.,  in  combination  with    " 
exposiu^s  due  to  background  sources) 
will  generally  not  exceed  one,  and  can 
generally  be  considered  to  be  without 
appreciable  risk  of  adverse  health 
effects. 

The  EPA  requests  comment  on  using 
the  default  percentage  approach  and  on 
setting  the  default  hazard  index  limit  at 
0.2.  The  EPA  is  also  requesting 
comment  on  whether  an  alternative  HI 
limit,  in  some  multiple  of  one  would  be 
a  more  appropriate  applicability  cutoff. 

A  third  option  is  to  use  available  data 
(from  scientific  literature  or  EPA 
studies,  for  example)  to  determine 
background  concentrations  of  HAP, 
possibly  on  a  national  or  regional  basis. 
These  data  would  be  used  to  estimate 
the  exposiu-es  to  HAP  from  non- 
industrial  boiler  and  process  heater 
soiu-ces  in  the  vicinity  of  an  individual 
facility.  For  example,  the  EPA's 
National-scale  Air  Toxics  Assessment 
(NATA)«  and  ATSDR's  Toxicological 
Profiles  ^  contain  information  about 
background  concentrations  of  some 
HAP  in  the  atmosphere  and  other 
media.  The  combined  exposures  from 
these  sources  and  from  other  sources  (as 
determined  from  the  literature  or 
studies)  would  then  not  be  allowed  to 
exceed  a  hazard  index  limit  of  one.. The 
EPA  requests  comment  on  the 
appropriateness  of  setting  the  hazard 
index  limit  at  one  for  such  an  analysis. 

A  fourth  option  is  to  allow  faciUties 
to  estimate  or  measiu-e  their  own 
facility-specific  background  HAP 
concentrations  for  use  in  their  analysis. 
With  regard  to  the  third  and  fourth 
options,  the  EPA  requests  comment  on 
how  these  analyses  could  be  structured. 
Specifically,  EPA  requests  comment  on 
how  the  analyses  should  take  into 
account  backgroimd  exposure  levels 
from  air,  water,  food  and  soil 
encountered  by  the  individuals  exposed 
to  emissions  from  industrial  boilers  and 
process  heaters.  In  addition,  we  request 
comment  on  how  such  analyses  should 
account  for  potential  increases  in 
exposures  due  to  the  use  of  new  HAP  or 
the  increased  use  of  a  previously 
emitted  HAP,  or  the  effect  of  other 
nearby  sources  that  release  HAP. 
EPA  requests  comment  on  the 
feasibility  and  scientific  validity  of  each 
of  these  or  other  approaches.  Finally, 
EPA  requests  comment  on  how  we 
should  implement  the  CAA  section 
112(d)(4)  applicability  cutoffs,  including 
appropriate  mechanisms  for  applying 


cutoffs  to  individual  facilities.  For  • 
example,  would  the  title  V  permit 
process  provide  an  appropriate 
mechanism? 

c.  Tiered  analytical  approach  for 
predicting  exposure.  Establishing  that  a 
facility  meets  the  cutoffs  established 
under  CAA  section  112(d)(4)  will 
necessarily  involve  combining  estimates 
of  pollutant  emissions  with  air 
dispersion  modeling  to  predict 
exposures.  The  EPA  envisions  that  we 
would  promote  a  tiered  analytical 
approach  for  these  determinations.  A 
tiered  analysis  involves  making 
successive  refinements  in  modeling 
methodologies  and  input  data  tp  derive 
successively  less  conservative,  more 
realistic  estimates  of  pollutant 
concentrations  in  air  and  estimates  of 
risk. 

As  a  first  tier  of  analysis,  EPA  could 
develop  a  series  of  simple  look-up  tables 
based  on  the  results  of  air  dispersion 
modeling  conducted  using  conservative 
input  assumptions.  By  specifying  a 
limited  niunber  of  input  parameters, 
such  as  stack  height,  distance  to 
property  line,  and  emission  rate,  a 
facility  could  use  these  look-up  tables  to 
determine  easily  whether  the  emissions 
from  their  sources  might  cause  a  hazard 
index  limit  to  be  exceeded. 

A  facility  that  does  not  pass  this 
initial  conservative  screening  analysis 
could  implement  increasingly  more  site- 
specific  but  more  resource-intensive 
tiers  of  analysis  using  EPA-approved 
modeling  procedures,  in  an  attempt  to 
demonstrate  that  exposure  to  emissions 
from  the  facility  does  not  exceed  the 
hazard  index  limit.  The  EPA's  guidance 
could  provide  the  basis  for  conducting 
such  a  tiered  analysis." 

The  EPA  requests  comment  on 
methods  for  constructing  and 
implementing  a  tiered  analytical 
approach  for  determining  applicability 
of  the  CAA  section  112(d)(4)  criterion  to 
specific  industrial  boiler  and  process 
heater  sources.  It  is  also  possible  that 
ambient  monitoring  data  could  be  used 
to  supplement  or  supplant  the  tiered 
modelin'g  approach  described  above.  It 
is  envisioned  that  the  appropriate 
monitoring  to  support  such  a 
determination  could  be  extensive.  The 
EPA  requests  comment  on  the 
appropriate  use  of  monitoring  in  the 
determinations  described  above. 

d.  Accounting  for  dose-response 
relationships.  In  the  past,  EPA  routinely 
treated  carcinogens  as  nonthreshold 
pollutants.  The  EPA  recognizes  that 


•^  See  http://www.epa.gov/ttn/atw/nala. 

''  See  http://www.atsdr.cdc.gov/toxpro2.html. 


"  "A  Tiered  Modeling  Approach  for  Assessing  the 
Risks  due  to  Sources  of  Hazardous  Air  Pollutants." 
EPA-450/4-92-001.  David  E.  Guinnup.DfTice  of 
Air  Quality  Planning  and  Standards.  IISEPA.  March 
1992. 
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advances  in  risk  assessment  science  and 
policy  may  affect  the  way  EPA 
differentiates  between  threshold  and 
nonthreshold  HAP.  The  EPA's  draft 
Guidelines  for  Carcinogen  Risk 
Assessment  ^  suggest  that  carcinogens 
be  assigned  non-linear  dose-response 
relationships  where  data  weirrant. 
Moreover,  it  is  possible  that  dose- 
response  curves  for  some  pollutants 
may  reach  zero  risk  at  a  dose  greater 
than  zero,  creating  a  threshold  for 
carcinogenic  effects.  It  is  possible  that 
future  evaluations  of  the  carcinogens 
emitted  by  this  source  category  would 
determine  that  one  or  more  of  the 
carcinogens  in  the  category  is  a 
threshold  carcinogen  or  is  a  carcinogen 
that  exhibits  a  non-linear  dose-response 
relationship  but  does  not  have  a 
threshold. 

The  dose-response  assessments  for 
formaldehyde  and  acetaldehyde  are 
currently  undergoing  revision  by  the 
EPA.  As  part  of  this  revision  effort,  EPA 
is  evaluating  formaldehyde  and 
acetaldehyde  as  potential  non-linear 
carcinogens.  The  revised  dose-response 
assessments  will  be  subject  to  review  by 
the  EPA  Science  Advisory  Board, 
followed  by  full  consensus  review, 
before  adoption  into  the  EPA  Integrated 
Risk  Information  System.  At  this  time, 
EPA  estimates  that  the  consensus 
review  will  be  completed  by  the  end  of 
2003.  The  revision  of  the  dose-response 
assessments  could  affect  the  potency 
factors  of  these  HAP,  as  well  as  the'r 
status  as  threshold  or  nonthreshold 
pollutants.  At  this  time,  the  outcome  is 
not  known.  In  addition  to  the  current 
reassessment  by  EPA,  there  have  been 
several  reassessments  of  the  toxicity  and 
carcinogenicity  of  formaldehyde  in 
recent  years,  including  work  by  the 
World  Health  Organization  and  the 
Canadian  Ministry  of  Health. 

The  EPA  requests  comment  on  how 
we  should  consider  the  state  of  the 
science  as  it  relates  to  the  treatment  of 
threshold  pollutants  when  making 
determinations  under  CAA  section 
112(d)(4).  In  addition,  EPA  requests 
comment  on  whether  there  is  a  level  of 
emissions  of  a  nonthreshold 
carcinogenic  HAP  (e.g.,  benzene, 
methylene  chloride)  at  which  it  would 
be  appropriate  to  allow  a  facility  to  use 
the  approaches  discussed  in  this 
section. 

If  the  CAA  section  112(d)(4)  approach 
were  adopted,  the  proposed  rulemaking 
would  likely  indicate  that  the 
requirements  of  the  rule  do  not  apply  to 


""Draft  Revised  Guidelines  for  Carcinogen  Risk 
Assessment."  NCEA-F-0644.  USEPA,  Risk 
Assessment  Forum,  July  1999.  pp  3-9ff.  http:// 
www.epa.gov/ncea/raf/pdfs/cancer_gls.pdf. 


any  source  that  demonstrates,  based  on 
a  tiered  approach  that  includes  EPA- 
approved  modeling  of  the  affected 
source's  emissions,  that  the  anticipated 
HAP  exposures  do  not  exceed  the 
spfeciiied  hazard  index  limit. 

3.  Applicability  Cutoffs  From  Hydrogen 
Chloride  Controls  Under  CAA  Section 
112(d)(4)  of  the  CAA 

This  approach  is  an  applicability 
cutoff  for  the  threshold  pollutant 
hydrogen  chloride  that  is  based  on 
EPA's  authority  under  CAA  section 
112(d)(4).  Industry's  suggested  approach 
interprets  this  provision  to  allow  EPA  to 
exempt,  from  the  hydrogen  chloride 
controls,  individual  facilities  that  can 
demonstrate  that  their  emissions  of 
hydrogen  chloride  will  not  result  in  air 
concentrations  above  the  inhalation 
reference  concentration  for  hydrogen 
chloride,  even  if  the  category  is 
otherwise  subject  to  MACT. 

If  this  approach  were  adopted,  the 
proposed  rulemaking  would  likely 
indicate  that  the  requirements  of  the 
rule  pertaining  to  hydrochloric  acid  do 
not  apply  to  any  source  that 
demonstrates,  based  on  EPA-approved 
modeling  of  the  affected  source's 
emissions,  that  the  anticipated 
hydrochloric  acid  exposures  do  not 
exceed  the  inhalation  reference 
concentration  for  hydrochloric  acid. 

4.  Subcategory  Delisting  Under  Section 
112(c)(9)(B)  of  the  CAA 

The  EPA  is  authorized  to  establish 
categories  and  subcategories  of  sovirces, 
as  appropriate,  pursuant  to  CAA  section 
112(c)(1),  in  order  to  facilitate  the 
development  of  MACT  standards 
consistent  with  section  112  of  the  CAA. 
Further,  CAA  section  112(c)(9)(B) 
allows  EPA  to  delete  a  category  (or 
subcategory)  from  the  list  of  major 
sources  for  which  MACT  standards  are 
to  be  developed  when  the  following  can 
be  demonstrated:  (1)  In  the  case  of 
carcinogenic  pollutants,  that  "no  source 
in  the  category  *     *     *  emits 
(carcinogenic)  air  pollutants  in 
quantities  which  may  cause  a  lifetime 
risk  of  cancer  greater  than  one  in  one 
million  to  the  individual  in  the 
population  who  is  most  exposed  to 
emissions  of  such  pollutants  from  the 
source";  (2)  in  the  case  of  pollutants  that 
cause  adverse  noncancer  health  effects, 
that  ^'emissions  from  no  source  in  the 
category  or  subcategory  *     *     *  exceed 
a  level  which  is  adequate  to  protect 
public  health  with  an  ample  margin  of 
safety";  and  (3)  in  the  case  of  pollutants 
that  cause  adverse  environmental 
effects,  that  "no  adverse  environmental 
effect  will  result  from  emissions  from 
any  source." 


Given  these  authorities  and  the 
suggestions  from  the  white  paper 
prepared  by  industry  representatives 
(see  docket  number  OAR-2002-0058), 
EPA  is  considering  whether  it  would  be 
possible  to  establish  a  subcategory  of 
facilities  within  the  larger  industrial 
boiler  and  process  heater  source 
category  that  would  meet  the  risk-based 
criteria  for  delisting.  Such  criteria 
would  likely  include  the  same 
requirements  as  described  previously 
for  the  second  scenario  under  the  CAA 
section  112(d)(4)  approach,  whereby  a 
facility  would  be  in  the  low-risk 
subcategory  if  its  emissions  of  threshold 
pollutants  do  not  result  in  exposures 
which  exceed  the  HI  limits  and  if  its 
emissions  of  nonthreshold  pollutants  do 
not  result  in  exposures  which  exceed  a 
cancer  risk  level  of  10  ^  *.  The  EPA 
requests  comment  on  what  an 
appropriate  HI  limit  would  be  for  a 
determination  that  a  facility  be  included 
in  the  low-risk  subcategory. 

Since  each  facility  in  such  a 
subcategory  would  be  a  low-risk  facility 
(i.e.,  if  each  met  these  criteria),  the 
subcategory  could  be  delisted  in 
accordance  with  CAA  section  112(c)(9), 
thereby  limiting  the  costs  and  impacts 
of  the  proposed  rule  to  only  those 
facilities  that  do  not  qualify  for 
subcategorization  and  delisting. 

Facilities  seeking  to  be  included  in 
the  delisted  subcategory  would  be 
responsible  for  providing  all  data 
required  to  determine  whether  they  are 
eligible  for  inclusion.  Facilities  that 
could  not  demonstrate  that  they  are 
eligible  to  be  included  in  the  low-risk 
subcategory  would  be  subject  to  MACT 
and  possible  future  residual  risk 
standards.  The  EPA  solicits  comment  on 
implementing  a  risk-based  approach  for 
establishing  subcategories  of  industrial 
boiler  and  process  heater  facilities. 

Establishing  that  a  facility  qualifies 
for  the  low-risk  subcategory  under  CAA 
section  112(c)(9)  will  necessarily 
involve  combining  estimates  of 
pollutant  emissions  with  air  dispersion 
modeling  to  predict  exposures.  The  EPA 
envisions  that  we  would  employ  the 
same  tiered  analytical  approach 
described  earlier  in  the  CAA  section 
112(d)(4)  discussion  for  these 
determinations. 

One  concern  that  EPA  has  with 
respect  to  this  CAA  section  112(c)(9) 
approach  is  the  effect  that  it  could  have 
on  the  MACT  floors.  If  many  of  the 
facilities  in  the  low-risk  subcategory  are 
well-controlled,  that  could  make  the 
MACT  floor  less  stringent  for  the 
remaining  facilities.  One  approach  that 
has  been  suggested  to  mitigate  this  effect 
would  be  to  establish  the  MACT  floor 
now  based  on  controls  in  place  for  the 
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entire  category  and  to  allow  facilities  to 
become  part  of  the  low-risk  subcategory 
in  the  future,  after  the  MACT  based 
standards  are  established.  This  would 
allow  low  risk  facilities  to  use  the  CAA 
section  112(c)(9)  exemption  without 
affecting  the  MACT  floor  calculation. 
The  EPA  requests  comment  on  this 
suggested  approach. 

Another  approach  under  CAA  section 
112(c)(9)  would  be  to  define  a 
subcategory  of  facilities  within  the 
industrial  boiler  and  process  heater 
source  category  based  upon 
technological  differences,  such  as 
differences  in  production  rate,  emission 
vent  flow-rates,  overall  facility  size, 
emissions  characteristics,  processes,  or 
air  pollution  control  device  viability. 
The  EPA  requests  comment  on  how  we 
might  establish  industrial  boiler  and 
process  heater  subcategories  based  on 
these,  or  other,  source  characteristics.  If 
it  could  then  be  determined  that  each 
source  in  this  technologically-defined 
subcategory  presents  a  low  risk  to  the 
surrounding  conmiunity,  the 
subcategory  could  then  be  delisted  in 
accordance  with  CAA  section  112(c)(9). 
The  EPA  requests  comment  on  the 
concept  of  identifying  technologically- 
based  subcategories  that  may  include 
only  low-risk  facilities  within  this 
source  category. 

If  this  CAA  section  112(c)(9)  approach 
were  adopted,  the  rulemaking  would 
likely  indicate  that  the  rule  does  not 
apply  to  any  source  that  demonstrates 
that  it  belongs  in  a  subcategory  which 
has  been  delisted  xmder  CAA  section 
112(c)(9). 

F.  What  Are  the  Economic  Impacts? 

The  economic  impact  analysis  shows 
that  the  expected  price  increase  for 
output  in  the  40  affected  industries 
would  be  no  more  than  0.04  percent  as 
a  result  of  the  proposed  rule  for 
industrial  boilers  and  process  heaters. 
The  expected  change  in  production  of 
affected  output  is  a  reduction  of  only 
0.03  percent  or  less  in  the  same 
industries.  In  addition,  impacts  to 
affected  energy  markets  show  that  prices 
of  petroleimi,  natural  gas,  electricity  and 
coal  should  increase  by  no  more  than 
0.05  percent  as  a  result  of 
implementation  of  the  proposed  rule, 
and  output  of  these  types  of  energy 
should  decrease  by  rio  more  than  0.01 
percent.  Therefore,  it  is  likely  that  there 
is  no  adverse  impact  expected  to  occur 
for  those  industries  that  produce  output 
affected  by  the  proposed  nde,  such  as 
lumber  and  wood  products,  chemical 
manufacturers,  petroleimi  refining,  and 
furniture  manufactiiring. 


G.  What  Are  the  Social  Costs  and 
Benefits  of  the  Proposed  Rule? 

Our  assessment  of  costs  and  benefits 
of  the  proposed  rule  is  detailed  in  the 
"Regulatory  Impact  Analysis  for  the 
Proposed  Industrial,  Commercial,  and 
Institutional  Boilers  and  Process  Heaters 
MACT."  The  Regulatory  hnpact 
Analysis  (RIA)  is  located  in  the  Docket. 

It  is  estimated  that  3  years  after 
implementation  of  the  proposed 
requirements,  HAP  would  be  reduced 
by  58,500  tons/jr  (53,200  megagrams 
per  year  (Mg/yr))  due  to  reductions  in 
hydrochloric  acid,  arsenic,  mercury, 
hydrofluoric  acid,  and  several  other 
HAP  from  existing  affected  emission 
sources.  Of  these  reductions,  42,000 
tons/yr  (38,200  Mg/yr)  are  of 
hydrochloric  acid.  In  addition  to  these 
reductions,  there  are  73  tons/yr  (66  Mg/ 
yr)  of  HAP  reductions  expected  from 
new  sources.  Of  these  reductions, 
virtually  all  of  them  are  of  hydrochloric 
acid.  The  health  effects  associated  with 
these  HAP  are  discussed  earlier  in  this 
preamble.  While  it  is  beneficial  to 
society  to  reduce  these  HAP,  we  are 
unable  to  quantify  and  provide  a 
monetized  estimate  of  the  benefits  at 
this  time. 

Despite  our  inability  to  quantify  and 
provide  monetized  benefit  estimates 
from  HAP  reductions,  it  is  possible  to 
derive  rough  estimates^  for  one  of  the 
more  important  benefit  categories,  i.e., 
the  potential  nvunber  of  cancer  cases 
avoided  and  cancer  risk  reduced  as  a 
result  of  the  imposition  of  the  MACT 
level  of  control  on  this  source  category. 
Our  analysis  suggests  that  imposition  of 
the  MACT  level  of  control  would  reduce 
cancer  cases  by  possibly  tens  of  cases 
per  year,  on  average,  starting  some  years 
after  implementation  of  the  standard. 
This  risk  reduction  estimate  is  uncertain 
and  should  be  regarded  as  an  extremely 
rough  estimate,  and  should  be  viewed  in 
the  context  of  the  full  spectrum  of 
unquantified  noncancer  effects 
associated  with  the  HAP  reductions. 
Noncancer  effects  associated  with  the 
HAP  are  presented  earlier  in  this 
preamble. 

The  control  technologies  used  to 
reduce  the  level  of  HAP  emitted  from 
affected  sources  are  also  expected  to 
reduce  emissions  of  PM  (PMio.  PM2.5). 
and  sulfur  dioxide  (SO2).  It  is  estimated 
that  PM|()  emissions  reductions  total 
approximately  562,000  tons/yr  (510,000 
Mg/yr),  PM2  5  emissions  reductions  total 
approximately  159,000  tons/yr  (145,000 
Mg/yr),  and  SO2  emissions  reductions 
total  approximately  102,670  Mg/yr 
(113,000  tons/jT).  These  estimated 
reductions  occur  from  existing  sources 
in  operation  3  years  after  the 


implementation  of  the  requirements  of 
the  proposed  rule  and  are  expected  to 
continue  throughout  the  life  of  the 
sources. 

Human  health  effects  associated  with 
exposure  to  PM  10  and  PM2?  include 
premature  mortality  (short-term 
exposure  to  PMio  and  long-term 
exposure  to  PM2  5),  chronic  bronchitis, 
additional  hospital  admissions  from 
respiratory  and  cardiovascular  causes, 
acute  respiratory  symptoms,  and  other 
effects.  Welfare  effects  associated  with 
PMio  and  PM2  5  emissions  include 
impaired  recreational  and  residential 
visibility,  household  soiling,  and 
materials  damage.  As  SO2  emissions 
transform  into  PM,  they  can  lead  to  the 
same  health  and  welfare  effects  listed 
above.  ' 

For  PMu)  and  PM2  5,  we  did  provide 
a  monetary  estimate  for  the  benefits 
associated  with  the  reduction  of  the 
emissions,  and  we  have  conducted 
several  analyses  recently  that  estimate 
the  monetized  benefits  of  PM 
reductions,  including:  the  RIA  of  the 
PM/Ozone  national  ambient  air  quality 
standards  (NAAQS)  (1997),  the  Nitrogen 
Oxide  (NOx)  State  Implementation  Plan 
(SIP)  Call  (1998),  the  CAA  section  126 
RIA  (1999),  a  study  conducted  for 
section  812(b)  of  the  CAA  (1999),  the 
Tier  2/Gasoline  Sulfur  Standards  (1999), 
and  the  Heavy  Duty  Engine/Diesel  Fuel 
Standards  (2000). 

On  September  26,  2002.  the  National 
Academy  of  Sciences  (NAS)  released  a 
report  on  its  review  of  the  Agency's 
methodology  for  analyzing  the  health 
benefits  of  measures  taken  to  reduce  air 
pollution.  The  report  focused  on  EPA's 
approach  for  estimating  the  health 
benefits  of  regulations  designed  to 
reduce  concentrations  of  airborne 
particulate  matter  (PM). 

In  its  report,  the  NAS  said  that  EPA 
has  generally  used  a  reasonable 
framework  for  analyzing  the  health 
benefits  of  PM-control  measures.  It 
recommended,  however,  that  the 
Agency  take  a  number  of  steps  to 
improve  its  benefits  analysis.  In 
particular,  the  NAS  stated  that  the 
Agency  should: 
— Include  benefits  estimates  for  a  range 

of  regulatory  options; 
— Estimate  benefits  for  intervals,  such  as" 

every  5  years,  rather  than  a  single 

year; 
— Clearly  state  the  projected  baseline 

statistics  used  in  estimating  health 

benefits,  including  those  for  air 

emissions,  air  quality,  and  health 

outcomes; 
— Examine  whether  implementation  of 

proposed  regulations  might  cause 

unintended  impacts  on  human  health 

or  the  environment; 
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— When  appropriate,  use  data  from  non- 
U.S.  studies  to  broaden  age  ranges  to 
which  current  estimates  apply  and  to 
include  more  types  of  relevant  health 
outcomes;  and 

— Begin  to  move  the  assessment  of 
uncertainties  from  its  ancillary 
analyses  into  its  primary  analyses  by 
conducting  probabilistic,  multiple- 
source  uncertainty  analyses.  This 
assessment  should  be  based  on 
available  data  and  expert  judgment. 

Although  the  NAS  made  a  number  of 
recommendations  for  improvement  in 
EPA's  approach,  it  found  that  the 
studies  selected  by  EPA  for  use  in  its 
benefits  analysis  were  generally 
reasonable  choices.  In  particular,  the 
NAS  agreed  with  EPA's  decision  to  use 
cohort  studies  to  derive  benefits 
estimates.  It  also  concluded  that  the 
Agency's  selection  of  the  American 
Cancer  Society  (ACS)  study  for  the 
evaluation  of  PM-related  premature 
mortality  was  reasonable,  although  it 
noted  the  publication  of  new  cohort 
studies  that  should  be  evaluated  by  the 
Agency. 

Several  of  the  NAS  recommendations 
addressed  the  issue  of  uncertainty  and 
how  the  Agency  can  better  analyze  and 
communicate  the  uncertainties 
associated  with  its  benefits  assessments. 
In  particular,  the  Committee  expressed 
concern  about  the  Agency's  reliance  on 
a  single  value  from  its  analysis  and 
suggested  that  EPA  develop  a 
probabilistic  approach  for  analyzing  the 
health  benefits  of  proposed  regulatory 
actions.  The  Agency  agrees  with  this 
suggestion  and  is  working  to  develop 
such  an  approach  for  use  in  future 
rulemakings. 

In  this  benefits  analysis  for  the 
proposed  rule,  the  Agency  has  used  an 
interim  approach  that  shows  the  impact 
of  several  important  alternative 
assumptions  about  the  estimation  and 
valuation  of  reductions  in  premature 
mortality  and  chronic  bronchitis.  This 
approach,  which  was  developed  in  the 
context  of  the  Agency's  Clear  Skies 
analysis,  provides  an  alternative 
estimate  of  health  benefits  using  the 
time  series  studies  in  place  of  cohort 
studies,  as  well  as  alternative  valuation 
methods  for  mortality  and  chronic 
bronchitis  risk  reductions. 

For  the  proposed  rule,  we  conducted 
an  air  quality  assessment  to  determine 
the  change  in  ambient  concentrations  of 
PMio  and  PM25  that  result  from 
reductions  of  PM  and  SO2  at  existing 
affected  facilities.  Our  air  quality 
analysis  was  conducted  using  the 
source-receptor  (S-R)  matrix  model,  a 
model  that  provides  changes  in  PMio 
and  PM2  5  concentrations  based  on 


changes  in  PM  and/or  PM  precursor 
emissions.  Unfortunately,  our  data  is 
not  able  to  define  the  exact  location  of 
the  reductions  for  every  affected  boiler 
and  process  heater.  The  air  quality 
analysis  was  conducted  for  emissions 
reductions  from  those  emissions  soiut:es 
that  have  a  known  link  to  a  specific 
control  device,  which  represents 
approximately  50  percent  of  the  total 
emissions  reductions  mentioned  above. 
Using  this  subset  of  information,  we 
utilized  the  S-R  matrix  to  determined 
the  air  quality  change  nationwide.  The 
results  of  the  air  quality  assessment 
served  as  input  to  a  model  that 
estimates  the  total  monetary  value  of 
benefits  of  the  health  effects  listed 
above.  Total  benefits  associated  with 
this  portion  of  the  analysis  are  $8.2 
billion  in  the  year  2005  (presented  in 
1999  dollars). 

For  those  emissions  reductions  from 
affected  sources  that  do  not  have  a 
known  link  to  a  specific  control  device, 
the  results  of  the  air  quality  analysis 
serve  as  a  reasonable  approximation  of 
afr  quality  changes  to  transfer  to  the 
remaining  emissions  reductions  of  the 
proposed  rule.  Because  there  is  not  a 
reasonable  way  to  apportion  the  total 
benefits  of  the  combined  impact  of  the 
PM  and  SO2  reductions  from  the  air 
quality  and  benefit  analyses  completed 
above,  we  performed  two  additional  S- 
R  matrix  analyses.  One  analysis  was 
performed  to  evaluate  the  impact  on  air 
quality  of  the  PM  reductions  alone 
(holding  SO2  unchanged),  and  one  to 
evaluate  the  impact  on  air  quality  from 
the  SO2  reductions  alone  (holding  PM 
unchanged).  With  independent  PM  and 
SO2  air  quality  assessments,  we  can 
determine  the  total  benefit  associated 
with  each  component  of  total  pollutant 
reductions.  The  total  benefit  associated 
with  the  PM  and  SO2  reductions  with 
unspecified  location  are  $7.9  billion. 

Every  benefit-cost  analysis  examining 
the  potential  effects  of  a  change  in 
environmental  protection  requirements 
is  limited  to  some  extent  by  data  gaps, 
limitations  in  model  capabilities  (such 
as  geographic  coverage),  and 
uncertainties  in  the  underlying 
scientific  and  economic  studies  used  to 
configiue  the  benefit  and  cost  models. 
Deficiencies  in  the  scientific  literature 
often  result  in  the  inability  to  estimate 
changes  in  health  and  environmental 
effects,  such  as  potential  increases  in 
premature  mortality  associated  with 
increased  exposure  to  carbon  monoxide. 
Deficiencies  in  the  economics  literatiue 
often  result  in  the  inability  to  assign 
economic  values  even  to  those  health 
and  environmental  outcomes  which  can 
be  quantified.  While  these  general 
uncertainties  in  the  imderlying 


scientific  and  economics  literatures  are 
discussed  in  detail  in  the  RIA  and  its 
supporting  documents  and  references, 
the  key  uncertainties  which  have  a 
bearing  on  the  results  of  the  benefit-cost 
analysis  of  today's  action  are  the 
following: 

1.  The  exclusion  of  potentially 
significant  benefit  categories  [e.g., 
health  and  ecological  benefits  of 
reduction  in  hazardous  air  pollutants 
emissions); 

2.  Errors  in  measurement  and 
projection  for  variables  such  as 
population  growth; 

3.  Uncertainties  in  the  estimation  of 
futiue  year  emissions  inventories  and 
air  quality; 

4.  Uncertainties  associated  with  the 
extrapolation  of  air  quality  monitoring 
data  to  some  umnonitored  areas 
required  to  better  captm^  the  effects  of 
the  standards  on  the  affected 
population; 

5.  Variability  in  the  estimated 
relationships  of  health  and  welfare 
effects  to  changes  in  pollutant 
concentrations;  and 

6.  Uncertainties  associated  with  the 
benefit  transfer  approach. 

Despite  these  uncertainties,  we 
believe  the  benefit-cost  analysis 
provides  a  reasonable  indication  of  the 
expected  economic  benefits  of  the 
industrial  boilers  and  process  heaters 
MACT  under  two  different  sets  of 
assumptions. 

We  have  used  two  approaches  (base 
and  alternative  estimates)  to  provide 
benefits  in  health  effects  and  in 
monetary  terms.  They  differ  in  the 
method  used  to  estimate  and  value 
reduced  incidences  of  mortality  and 
chronic  bronchitis,  which  is  explained 
in  detail  in  the  RIA.  While  there  is  a 
substantial  difference  in  the  specific 
estimates,  both  approaches  show  that 
the  industrial  boilers  and  process 
heaters  MACT  may  provide  benefits  to 
public  health,  whether  expressed  as 
health  improvements  or  as  economic 
benefits.  These  include  prolonging  lives, 
reducing  cases  of  chronic  bronchitis  and 
hospital  admissions,  and  reducing 
thousands  of  cases  in  other  indicators  of 
adverse  health  effects,  such  as  work  loss 
days,  restricted  activity  days,  and  days 
with  asthma  attacks.  In  addition,  there 
are  a  niunber  of  health  and 
environmental  effects  which  we  were 
unable  to  quantify  or  monetize.  These 
effects,  denoted  by  "B"  are  additive  to 
the  both  the  base  and  alternative 
estimates  of  benefits.  Results  also  reflect 
the  use  of  two  different  discount  rates 
for  the  valuation  of  reduced  incidences 
of  mortality;  a  3  percent  rate  which  is 
recommended  by  EPA's  Guidelines  for 
Preparing  Economic  Analyses  (U.S. 
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EPA,  2000a),  and  7  percent  which  is 
recommended  by  OMB  Circular  A-94 
(OMB,  1992). 

More  specifically,  the  base  estimate  of 
benefits  reflects  the  use  of  peer- 
reviewed  methodologies  developed  for 
earlier  risk  and  benefit-cost  assessments 
related  to  the  Clean  Air  Act,  such  as  the 
regulatory  assessments  of  the  Heavy 
Duty  Diesel  and  Tier  11  rules  and  the 
section  812  Report  to  Congress.  The 
alternative  estimate  explores  important 
aspects  of  the  key  elements  underlying 
estimates  of  the  benefits  of  reducing  PM 
and  SO2  emissions,  specificeilly  focusing 
on  estimation  and  valuation  of  mortality 
risk  reduction  and  valuation  of  chronic 
bronchitis.  The  alternative  estimate  of 
mOTtality  reduction  relies  on  recent 
scientific  studies  finding  an  association 
between  increased  mortality  and  short- 
term  exposure  to  particulate  matter  over 
days  to  weeks,  while  the  base  estimate 
relies  on  a  recent  reanalysis  of  earlier 
studies  that  associate  long-term 
exposure  to  fine  particles  with  increased 
mortality.  The  alternative  estimate 
differs  in  the  following  ways:  it 
explicitly  omits  any  impact  of  long-term 
exposure  on  premature  mortality,  it  uses 
different  data  on  valuation  and  makes 
adjustments  relating  to  the  health  status 
and  potential  longevity  of  the 
populations  most  likely  affected  by  PM, 
it  also  uses  a  cost-of-illness  method  to 
value  reductions  in  cases  of  chronic 
bronchitis  while  the  base  estimate  is 
based  on  individual's  willingness  to  pay 
(WTP)  to  avoid  a  case  of  chronic 
bronchitis.  In  addition,  one  key  area  of 
uncertainty  is  the  value  of  a  statistical 
life  (VSL)  for  risk  reductions  in 
mortality,  which  is  also  the  category  of 


benefits  that  accoimts  for  a  large  portion 
of  the  total  benefit  estimate.  The 
adoption  of  a  value  for  the  projected 
reduction  in  the  risk  of  premature 
mortality  is  the  subject  of  continuing 
discussion  within  the  economic  and 
public  policy  analysis  community. 
There  is  general  agreement  that  the 
value  to  an  individual  of  a  reduction  in 
mortality  risk  can  vary  based  on  several 
factors,  including  the  age  of  the 
individual,  the  type  of  risk,  the  level  of 
control  the  individual  has  over  the  risk, 
the  individual's  attitude  toward  risk, 
and  the  health  status  of  the  individual.  • 

The  Environmental  Economics 
Advisory  Committee  (EEAC)  of  the  EPA 
Science  Advisory  Board  (SAB)  recently 
issued  an  advisory  report  which  states 
that  "the  theoretically  appropriate 
method  is  to  calculate  willingness  to 
pay  for  individuals  whose  ages 
correspond  to  those  of  the  affected 
population,  and  that  it  is  preferable  to 
base  these  calculations  on  empirical 
estimates  of  WTP  by  age."  (EPA-SAB- 
EEAC-00-013).  In  developing  our  base 
estimate  of  the  benefits  of  premature 
mortality  reductions,  we  have 
appropriately  discounted  over  the  lag 
period  between  exposure  and  premature 
mortality.  However,  the  empirical  basis 
for  adjusting  the  ciurent  $6  million  VSL 
for  other  factors  does  not  yet  justify 
including  these  in  our  base  estimate.  A 
discussion  of  these  factors  is  contained 
in  the  RIA  and  supporting  dociunents. 
The  EPA  recognizes  the  need  for 
additional  research  by  the  scientific 
community  to  develop  additional 
empirical  support  for  adjustments  to 
VSL  for  the  factors  mentioned  above. 
Furthermore,  EPA  prefers  not  to  draw 


distinctions  in  the  monetary  value 
assigned  to  the  lives  saved  even  if  they 
differ  in  age,  health  status, 
socioeconomic  status,  gender  or  other 
characteristic  of  the  adult  population. 

Given  the  advice  fium  the  SAB,  we 
employed  the  suggested  approach  for 
the  benefit  analysis  of  the  Heavy  Duty 
Engine/Diesel  Fuel  standards  conducted 
in  2000  to  the  Industrial,  Commercial, 
and  Institutional  Boiler  and  Process 
Heater  MACT  discussed  in  this 
preamble.  A  full  discussion  of 
considerations  made  in  oiu-  presentation 
of  benefits  is  summarized  in  the 
preamble  of  the  Final  Heavy  Duty  Diesel 
Program  issued  in  December  2000,  and 
in  all  supporting  documentation  and 
analyses  of  the  Heavy  Duty  Diesel 
Program,  and  in  the  RIA  for  the 
proposed  rulemaking. 

In  addition  to  the  presentation  of 
mortality  valuation,  our  estimate  also 
includes  a  "B"  to  represent  those 
additional  health  and  environmental 
benefits  which  could  not  be  expressed 
in  quantitative  incidence  and/or 
economic  value  terms.  A  full  listing  of 
the  benefit  categories  that  could  not  be 
quantified  or  monetized  in  our  estimate 
are  provided  in  the  RIA  for  the  proposed 
rule.  A  full  appreciation  of  the  overall 
economic  consequences  of  the  proposed 
industrial  boiler  and  process  heater 
standards' requires  consideration  of  all 
benefits  and  costs  expected  to  result 
from  today's  proposed  rule,  not  just 
those  benefits  and  costs  which  could  be 
expressed  here  in  dollar  terms.  A  full 
listing  of  the  benefit  categories  that 
could  not  be  quantified  or  monetized  in 
our  estimate  are  provided  in  Table  5  qf 
this  preamble. 


Table  5.— Unquantified  Benefit  Categories 


4 

w 

Unquantified  benefit  categories  associated 
witfi  HAP 

Unquantified  benefit  categories  associated  . 
with  PH/I 

Healtt^  Catfioories     

Airway  responsiveness 

Changes  in  pulmonary  function. 

Pulmonary  inflammation 

Morphological  changes.  Altered  host  defense 

Increased  susceptibility  to  respiratory  infection 

mechanisms. 

Acute  inflammation  and  respiratory  cell  dam- 

Cancer. 

age 

Other  chronic  respiratory  disease. 

- 

Chronic  respiratory  damage/Premature  aging 

Emergency  room  visits  for  asthma. 

of  lungs 

Emergency  room  visits  for  non-asthma  res- 

Emergency room  visits  for  asthma 

piratory  and  cardiovascular  causes. 
Lower  and  upper  respiratory  symptoms. 
Acute  bronchitis. 
Shortness  of  breath. 
Increased  school  absence  rates. 

Wei 

fare  Categories  

Ecosystem  and  vegetation  effects 

Materials  damage. 

Damage  to  urban  omamentals  {e.g.,  grass, 

Damage  to  ecosystems  (e.g.,   acid   sulfate 

flowers,  shrubs,  and  trees  in  urt>an  areas) 

deposition). 

Commercial  field  crops 

Nitrates  in  drinking  water. 

Fruit  and  vegetable  crops 

Visibility  in  recreational  and  residential  areas. 

Reduced  yields  of  tree  seedlings,  commercial 

and  non-  commercial  forests 

Damage  to  ecosystems 

Materials  damage 

' 
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In  summary,  the  base  estimate  using 
the  VSL  approach  yields  a  total 
monetized  benefit  estimate  of  $16.1 
billion  +  B  (1999  dollars)  in  2005  when 
using  a  3  percent  interest  rate  (or 
approximately  $15.4  billion  +  B  when 
using  a  7  percent  interest  rate).  The 
alternative  estimate  totals 
approximately  $2.4  billion  +  B  when 
using  a  3  percent  interest  rate  (or 
approximately  $2.6  billion  +  B  when 
using  a  7  percent  interest  rate). 

Using  the  results  of  the  benefit 
analysis,  we  can  use  benefit-cost 
comparison  (or  net  benefits)  as  another 
tool  to  evaluate  the  reallocation  of 
society's  resources  needed  to  address 
the  pollution  externality  created  by  the 
operation  of  industrial  boilers  and 
process  heaters.  The  additional  costs  of 
internalizing  the  pollution  produced  at 
major  sources  of  emissions  fi-om 
industrial  boilers  and  process  heaters 
are  compared  to  the  improvement  in 
society's  well-being  from  a  cleaner  and 
healthier  environment.  Comparing 
benefits  of  the  proposed  rule  to  the  costs 


imposed  by  alternative  ways  to  control 
emissions  optimally  identifies  a  strategy 
that  results  in  the  highest  net  benefit  to 
society.  In  the  case  of  the  proposed  rule, 
we  are  proposing  only  one  option,  the 
minimal  level  of  control  mandated  by 
the  CAA,  or  the  MACT  floor.  Other 
alternatives  that  lead  to  higher  levels  of 
control  (or  beyond-the-floor 
alternatives)  lead  to  higher  estimates  of 
benefits  net  of  costs,  but  also  lead  to 
additional  economic  impacts  including 
more  substantial  impacts  to  small 
entities.  For  more  details,  please  refer  to 
the  RIA  for  the  proposed  rule. 

Table  6  of  this  preamble  presents  a 
summary  of  costs,  benefits,  and  net 
benefits  [i.e.,  benefits  minus  costs). 
Based  on  estimated  compliance  costs 
associated  with  the  proposed  rule  and 
the  predicted  change  in  prices  and 
production  in  the  affected  industries, 
the  estimated  social  costs  of  the 
proposed  rule  are  $780  million  (1999 
dollars).  Social  costs  are  different  from 
compliance  costs  in  that  social  costs 
take  into  account  the  interactions 


between  affected  producers  and  the 
consiuners  of  affected  products  in 
response  to  the  imposition  of  the 
compliance  costs. 

Therefore,  the  Agency's  base  estimate 
of  monetized  benefits  net  of  costs  is 
$15.2  bilhon  +  B  (1999  dollars)  in  2005 
when  using  a  3  percent  discount  rate  (or 
approximately  $15  billion  +  B  when 
using  a  7  percent  discount  rate). 
However,  using  the  more  conservative 
alternative  estimate  of  benefits,  net 
benefits  are  $1.5  billion  +  B  (1999 
dollars)  imder  a  3  percent  discount  rate 
(or  approximately  $1.7  billion  +  B  when 
using  a  7  percent  discount  rate). 

In  both  cases,  net  benefits  would  be 
greater  if  all  the  benefits  of  the  HAP  and 
other  pollutant  reductions  could  be 
quantified.  Notable  omissions  to  the  net 
benefits  include  all  benefits  of  HAP 
reductions,  including  reduced  cancer 
incidences,  toxic  morbidity  effects,  and 
cardiovascular  and  CNS  effects.  It  is  also 
important  to  note  that  not  all  benefits  of 
SO2  and  PM  reductions  have  been 
monetized. 


Table  6.— Annual  Net  Benefits  of  the  Industrial  Boilers  and  Process  Heaters  NESHAP  in  2005  a 


MACT  floor  (million  1999$) 


Beyond  the 

MACT  floor 

(million 

1999$) 


Social  Costs  B  

Social  Benefits:  b.  c.  d 

HAP-related  health  and  welfare  benefits 


PM-related  welfare  benefits 


$837 

Not  monetized 
Not  monetized 


SO2-  and  PM-related  health  benefits: 

Primary  Estimate 

—Using  3%  Discount  Rate 

Using  7%  Discount  Rate  

Alternative  Estimate 

— Using  3%  Discount  Rate 

— Using  7%  Discount  Rate 

Net  Benefits  (Benefits  -  Costs):  <^  " 

Primary  Estimate 

— Using  3%  Discount  Rate 

— Using  7%  Discount  Rate 

,Altemative  Estimate 

— Using  3%  Discount  Rate 

—Using  7%  Discount  Rate 


$16,300  +  B 
$15,430  +  B 

$2,350  +  B  .. 
$2,585  +  B  .. 


$15,465 
$14,595 

$1,515  .. 
$1,750  .. 


$1,923 

Not  mone- 
tized. 

Not  mone- 
tized. 


$17,230  +  8. 
$16,310  +  8. 

$2,380  +  B. 
$2,620  +  B. 


$15,305  +  8. 
$14,385  +  8. 

$455  +  B. 
$700  +  B. 


A  All  costs  and  benefits  are  rounded  to  the  nearest  $5  million.  Thus,  figures  presented  in  this  table  may  not  exactly  equal  benefit  and  cost 
numbers  presented  in  eartier  sections  of  the  chapter. 

"Note  that  costs  are  the  total  costs  of  reducing  all  pollutants,  including  HAP  as  well  as  SO2  and  PMio  Benefits  in  this  table  are  associated 
only  with  PM  and  SO2  reductions. 

<^Not  all  possible  benefits  or  disbenefits  are  quantified  and  monetized  in  this  analysis.  Potential  benefit  categories  that  have  not  been  quan- 
tified and  monetized  are  listed  in  Table  8-13.  B  is  the  sum  of  all  unquantified  tienefits  and  disfc)enefits. 

"Monetized  tienefits  are  presented  using  two  different  discount  rates.  Results  calculated  using  3  percent  discount  rate  are  recommended  by 
EPA's  Guidelines  for  Preparing  Economic  Analyses  (U.S.  EPA,  2000a).  Results  calculated  using  7  percent  discount  rate  are  recommended  by 
0MB  Circular  A-94  (0MB,  1992). 


V.  Public  Participation  and  Requests  for    designed  and  created  to  foster  active  were  able  to  participate  in  the 


Comment 

The  ICCR  Federal  Advisory 
Committee  (i.e.,  the  Coordinating 
Committee),  which  is  discussed 
previously  in  this  preamble,  was 


participation  from  stakeholders, 
including  environmental  groups, 
regulated  industries,  local  governments, 
Federal  agencies,  and  State  and  local 
regulatory  agencies.  The  stakeholders 


development  of  FACA  committee 
recommendations  on  many  regulatory 


issues. 


The  ICCR  Coordinating  Committee 
also  encouraged  the  public  to  provide 
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input  on  its  data  and  recommendations 
throughout  the  2-year  charter.  To 
enhance  the  public's  ability  to 
participate,  EPA  maintained  a  bulletin 
board  on  the  Technology  Transfer 
Network  to  disseminate  information  on 
the  ICXIR  Coordinating  Committee  and 
Weak  Group  meeting  schedules  and 
minutes,  works  in  progress,  and  final 
recommendations.  The  public  could 
submit  comments  on  any  information 
posted  on  the  bulletin  board  to  members 
of  the  ICCR  Coordinating  Committee  or 
Work  Group,  hidividuals  could  also 
attend  the  ICCR  Coordinating 
Committee  and  Work  Group  meetings 
and  comment  on  the  information  being 
presented  and  discussed.  After  the 
FACA  charter  expired,  individual 
stakeholders  and  members  of  the  public 
were  encourage  to  submit  individual 
comments  and  information  to  EPA  staff. 
On  several  occasions  after  the. FACA 
charter  expired,  EPA  met  with 
individual  stakeholder  groups  to  discuss 
the  status  of  the  proposed  rulemaking 
and  to  hear  their  concerns  and 
comments  regarding  the  proposed 
rulemaking. 

To  continue  participation  of 
stakeholders  in  the  rulemaking  process, 
EPA  is  requesting  comments  and  data  to 
support  the  proposed  rule.  The  EPA 
requests  comments  on  all  aspects  of  the 
proposed  rule  from  all  interested 
parties. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and,  therefore, 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  Si  00  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  E^cecutive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  Agency  has 
determined  that  the  proposed  rule  is  a 
"significant  regulatory  action"  because 
it  has  an  aimual  effect  on  the  economy 
of  over  $100  million.  As  such,  this 
proposed  action  was  submitted  to  OMB 
for  review. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132  (64  FR_43255, 
August  10,  1999),  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federaUsm  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

The  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132. 

The  agency  is  reqiured  by  section  112 
of  the  CAA,  to  establish  the  standards  in 
the  proposed  rule.  The  proposed  rule 
primarily  affects  private  industry,  and 
does  not  impose  significant  economic 
costs  on  State  or  local  governments.  The 
proposed  rule  does  not  include  an 
express  provision  preempting  State  or 
local  regulations.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  the 
proposed  rule. 

mthough  section  6  of  Executive  Order 
13132  does  not  apply  to  the  proposed 
rule,  we  consulted  with  representatives 
of  State  and  local  governments  to  enable 
them  to  provide  meaningful  and  timely 
input  into  the  development  of  the 
proposed  rule.  This  consultation  took 
place  during  the  ICCR  FACA  committee 
meetings  where  members  representing 
State  and  local  governments 
participated  in  developing 
recommendations  for  EPA's 
combustion-related  rulemakings, 
including  the  proposed  rule.  The 
concerns  raised  by  representatives  of 
State  and  local  governments  were 
considered  dvuing  the  development  of 
the  proposed  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 


promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  the 
proposed  rule  irova.  State  and  local 
officials. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  The  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175. 

The  proposed  rule  does  not 
significanUy  or  uniquely  affiect  the 
commimities  of  Indian  tribal 
governments.  We  do  not  know  of  any 
industrial-commercial-institutional 
boilers  or  process  heaters  owned  or 
operated  by  Indian  tribal  governments. 
However,  if  there  are  any,  the  effect  of 
the  proposed  rule  on  communities  of 
tribal  governments  woidd  not  be  unique 
or  disproportionate  to  the  effect  on  other 
communities.  Thus,  Executive  Order 
13175  does  not  apply  to  the  proposed 
rule.  The  EPA  specifically  soUdts 
additional  comment  on  the  proposed 
rule  from  tribal  officials. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  proposed  rule  on  children,  and 
explain  why  the  proposed  rule  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  imder  section  5—501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  The  proposed 
rule  is  not  subject  to  Executive  Oder 
13045  because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub^L. 
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104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
resiUt  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  a  nile  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  us  to  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  we  establish 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  we  must  develop  a  small 
government  agency  plan  under  section 
203  of  the  UMRA.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
with  significant  Federal 
intergovermnental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 
•  We  nave  determined  that  the 
proposed  rule  contains  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  the  private  sector  in  any  1 
year.  Accordingly,  we  have  prepared  a 
written  statement  entitled  "Unfunded 
Mandates  Reform  Act  Analysis  for  the 
Proposed  Industrial  Boilers  and  Process 
Heaters  NESHAP"  imder  section  202  of 
the  UMRA  which  is  summarized  below. 

1 .  Statutory  Authority 

As  discussed  in  section  I  of  this 
preamble,  the  statutory  authority  for  the 
proposed  rulemaking  is  section  112  of 
the  CAA.  Tide  III  of  the  CAA 
Amendments  was  enacted  to  reduce 
nationwide  air  toxic  emissions.  Section 
112(b)  of  the  CAA  lists  the  188 
chemicals,  compounds,  or  groups  of 
chemicals  deemed  by  Congress  to  be 


HAP.  These  toxic  air  pollutants  are  to  be 
regulated  by  NESHAP. 

Section  112(d)  of  the  CAA  directs  us 
to  develop  NESHAP  which  require 
existing  and  new  major  sources  to 
control  emissions  of  HAP  using  MACT 
based  standards.  This  NESHAP  applies 
to  all  industrial,  commercial,  and 
institutional  b6ilers  and  process  heaters 
located  at  major  sources  of  HAP 
emissions. 

In  compliance  with  section  205(a)  of 
the  UMRA,  we  identified  and 
considered  a  reasonable  nimiber  of 
regidatory  alternatives.  Additional 
information  on  the  costs  and 
environmental  impacts  of  these 
regulatory  alternatives  is  presented  in 
the  docket. 

The  regulatory  alternative  upon 
which  the  proposed  rule  is  based 
represents  the  MACT  floor  for  industrial 
boilers  and  process  heaters  and,  as  a 
result,  it  is  the  least  costly  and  least 
burdensome  alternative. 

2.  Social  Costs  and  Benefits 

The  regulatory  impact  analysis 
prepared  for  the  proposed  rule 
including  the  Agency's  assessment  of 
costs  and  benefits,  is  detailed  in  the 
"Regulatory  Impact  Analysis  for  the 
Proposed  Industrial  Boilers  and  Process 
Heaters  MACT"  in  the  docket.  Based  on 
estimated  compliance  costs  associated 
with  the  proposed  rule  and  the 
predicted  change  in  prices  and 
production  in  the  affected  industries, 
the  estimated  social  costs  of  the 
proposed  rule  are  $780  million  (1999 
dollars). 

It  is  estimated  that  5  years  after 
implementation  of  the  proposed  rule, 
HAP  will  be  reduced  by  58,500  tons  per 
year  due  to  reductions  in  arsenic, 
berylliiun,  dioxin,  hydrochloric  acid, 
and  several  other  HAP  from  industrial 
boilers  and  process  heaters.  Studies 
have  determined  a  relationship  between 
exposure  to  these  HAP  and  the  onset  of 
cancer,  however,  there  are  some 
questions  remaining  on  how  cancers 
that  may  result  imm  exposure  to  these 
HAP  can  be  quantified  in  terms  of 
dollars.  Therefore,  the  Agency  is  unable 
to  provide  a  monetized  estimate  of  the 
benefits  of  the  HAP  reduced  by  the 
proposed  rule  at  this  time.  However, 
there  are  significant  reductions  in  PM 
and  in  SO2  that  occur.  Reductions  of 
560,000  tons  of  PM  with  a  diameter  of 
less  than  or  equal  to  10  micrometers 
(PMio),  159,000  tons  of  PM  with  a 
diameter  of  less  than  or  equal  to  2.5 
micrometers  (PMio),  and  112,000  tons  of 
SO2  are  expected  to  occui".  These 
reductions  occur  from  existing  sources 
in  operation  5  years  after  the 
implementation  of  the  regulation  and 


are  expected  to  continue  throughout  the 
life  of  the  affected  sources.  The  major 
health  effect  that  results  from  these  PM 
and  SO2  emissions  reductions  is  a 
reduction  in  premature  mortality.  Other 
health  effects  that  occur  are  reductions 
in  chronic  bronchitis,  asthma  attacks, 
and  work-lost  days  (i.e.,  days  when 
employees  are  unable  to  work). 

While  we  are  imable  to  monetize  the 
benefits  associated  with  the  HAP 
emissions  reductions,  we  are  able  to 
monetize  the  benefits  associated  with 
the  PM  and  SO2  emissions  reductions. 
For  SO2  and  PM,  we  estimated  the 
benefits  associated  with  health  effects  of 
PM  but  were  unable  to  quantify  all 
categories  of  benefits  (particularly  those 
associated  with  ecosystem  and 
environmental  effects).  Unquantified 
benefits  are  noted  with  "B"  in  the 
estimates  presented  below.  Our  base 
estimate  of  the  monetized  benefits  in 
2005  associated  with  the 
implementation  of  the  proposed 
alternative  is  $16.1  bUlion  (1999  dollars) 
when  using  a  3  percent  discount  rate  (or 
approximately  $15.4  billion  +  B  when 
using  a  7  percent  discount  rate).  This 
estimate,  at  a  3  percent  discount  rate,  is 
about  $15  billion  (1999  dollars)  higher 
than  the  estimated  social  costs  shown 
earlier  in  this  section.  The  alternative 
estimate  of  benefits  is  $2.4  billion  (1999 
dollars)  when  using  a  3  percent 
discount  rate  (or  approximately  $2.6 
billion  +  B  when  using  a  7  percent 
discount  rate).  This  estimate,  at  a  3 
percent  discount  rate,  is  about  $1.5 
billion  higher  than  the  estimated  social 
costs.  The  general  approach  to  value 
benefits  is  discussed  in  more  detail 
earlier  in  this  preamble.  For  more 
detailed  information  on  the  benefits 
estimated  for  the  proposed  rulemaking, 
refer  to  the  RIA  in  the  docket. 

3.  Future  and  Disproportijinate  Costs 

The  Unfunded  Mandates  Act  requires 
that  we  estimate,  where  accurate 
estimation  is  reasonably  feasible,  future 
compliance  costs  imposed  by  the 
proposed  rule  and  any  disproportionate 
budgetary  effects.  Our  estimates  of  the 
future  compliance  costs  of  the  proposed 
rule  are  discussed  previously  in  this 
preamble. 

We  do  not  believe  that  there  will  be 
any  disproportionate  budgetary  effects 
of  the  proposed  rule  on  any  particular 
areas  of  the  country.  State  or  local 
governments,  types  of  communities 
(e.g.,  urban,  rural),  or  particular  industry 
segments.  This  is  true  for  the  257 
facilities  owned  by  54  different 
government  bodies  and  is  borne  out  by 
the  results  of  the  "Economic  Impact 
Analysis  of  the  Proposed  Industrial 
Boilers  and  Process  Heaters  NESHAP," 
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the  results  of  which  are  discussed 
previously  in  this  preamble. 

4.  Effects  on  the  National  Economy 

The  Unfunded  Mandates  Act  requires 
that  we  estimate  the  effect  of  the 
proposed  rule  on  the  national  economy. 
To  the  extent  feasible,  we  must  estimate 
the  effect  on  productivity,  economic 
growth,  full  employment,  creation  of 
productive  jobs,  and  international 
competitiveness  of  the  U.S.  goods  and 
services,  if  we  determine  that  accurate 
estimates  are  reasonably  feasible  and 
that  such  effect  is  relevant  and  material. 

The  nationwide  economic  impact  of 
the  proposed  rule  is  presented  in  the 
"Economic  Impact  Analysis  for  the 
Industrial  Boilers  and  Process  Heaters 
MACT"  in  the  docket.  This  analysis 
provides  estimates  of  the  effect  of  the 
proposed  rule  on  some  of  the  categories 
mentioned  above.  The  results  of  the 
economic  impact  analysis  are 
simunarized  previously  in  this 
preamble.  The  results  show  that  there 
will  be  little  impact  on  prices  and 
output  from  the  affected  industries,  and 
little  impact  on  communities  that  may 
be  affected  by  the  proposed  rule.  In 
addition,  there  should  be  little  impact 
on  energy  markets  (in  this  case,  coal, 
natural  gas,  petroleum  products,  and 
electricity).  Hence,  the  potential  impacts 
on  the  categories  mentioned  above 
should  be  minimal. 

5.  Consiiltation  with  Government 
Officials 

The  Unfunded  Mandates  Act  requires 
that  we  describe  the  extent  of  the 
Agency's  prior  consultation  with 
affected  State,  local,  and  tribal  officials, 
summarize  the  officials'  comments  or 
concerns,  and  summarize  our  response 
to  those  comments  or  concerns.  In 
addition,  section  203  of  the  UMRA 
requires  that  we  develop  a  plan  for 
informing  and  advising  small 
governments  that  may  be  sigmficantly 
or  uniquely  impacted  by  a  proposal. 
Although  the  proposed  rule  does  not 
affect  any  State,  local,  or  Tribal 
governments,  we  have  consulted  with 
State  and  local  air  pollution  control 
officials.  We  also  have  held  meetings  on 
the  proposed  rule  with  many  of  the 
stakeholders  from  numerous  individual 
companies,  enviroiunental  groups, 
consultants  and  vendors,  labor  luiions, 
and  other  interested  parties.  We  have 
added  materials  to  the  Air  Docket  to 
document  these  meetings. 

In  addition,  we  have  determined  that 
the  proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
While  some  small  govenunents  may 
have  some  sources  affected  by  the 


proposed  rule,  the  impacts  are  not 
expected  to  be  significant.  Therefore, 
today's  propose  rule  is  not  subject  to 
the  requirements  of  section  203  of  the 
UMRA. 

F.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  etseq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  piuposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  according  to  Small 
Business  Administration  (SBA)  size 
standards  by  the  North  American 
Industry  Classification  System  category 
of  the  owning  entity.  The  range  of  small 
business  size  standards  for  the  40 
affected  industries  ranges  from  500  to 
1,000  employees,  except  for  petroleimi 
refining  and  electric  utilities.  In  these 
latter  two  industries,  the  size  standard 
is  1 ,500  employees  and  a  mass 
throughput  of  75,000  barrels/day  or  less, 
and  4  million  kilowatt-hoius  of 
production  or  less,  respectively;  (2)  a 
small  governmental  jurisdiction  that  is  a 
govenmient  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impact  of  the  proposed  rule  on  small 
entities,  EPA  certifies  that  this  action 
will  not  have  a  significant  inipact  on  a 
substantial  number  of  small  entities. 
Based  on  SBA  size  definitions  for  the 
affected  industries  and  reported  sales 
and  employment  data,  the  Agency 
identified  185  of  the  576  companies,  or 
32  percent,  owning  affected  facilities  as 
small  businesses.  Although  small 
businesses  represent  32  percent  of  the 
companies  within  the  source  category, 
they  are  expected  to  incin  4  percent  of 
the  total  compliance  costs  of  $862.7 
million  (1998  dollars).  There  are  only 
ten  small  firms  with  compliance  costs 
equal  to  or  greater  than  3  percent  of 
their  sales.  In  addition,  there  are  24 
small  firms  with  cost-to-sales  ratios 
between  1  and  3  percent. 


An  economic  impact  analysis  was 
performed  to  estimate  the  changes  in 
product  price  and  production  quantities 
for  the  proposed  rule.  As  mentioned  in 
the  summary  of  economic  impacts,  the 
estimated  changes  in  prices  and  output 
for  affected  firms  is  no  more  than  0.05 
percent. 

This  analysis  indicates  that  the 
proposed  rule  should  not  generate  a 
significant  impact  on  a  substantial 
niunber  of  small  entities  for  following 
reasons.  First,  there  are  34  small  firms 
(or  18  p>ercent  of  all  affected  small  firms) 
with  compliance  costs  equal  to  or 
greater  than  1  percent  of  their  sales.  Of 
these,  ten  small  firms  (or  5  percent  of  all 
affected  small  firms)  with  compliance 
costs  equal  to  or  greater  than  3  percent 
'of  their  sales.  Second,  the  results  of  the 
economic  impact  analysis  show 
minimal  impacts  on  prices  and  output 
irom  affected  firms,  including  small 
entities,  due  to  the  implementation  of 
the  proposed  nde.  For  more 
information,  consult  the  docket  for  the 
proposed  rule. 

The  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
a  result  of  several  decisions  EPA  made 
regarding  the  development  of  the  rule 
which  resulted  in  limiting  the  impact  of 
the  rule  on  small  entities.  First,  as 
mentioned  earlier  in  this  preamble,  EPA 
identified  small  units  (heat  input  of  10 
MMBtu/hr  or  less)  and  limited  use 
boilers  (operate  less  than  10  percent  of 
the  time)  as  separate  subcategories 
different  from  large  units.  Many  small 
and  limited  use  units  are  located  at 
small  entities.  As  also  disciissed  earlier, 
the  results  of  the  MACT  floor  analysis 
for  these  subcategories  of  existing 
sources  was  that  no  MACT  floor  could 
be  identified  except  for  the  limited  use 
solid  fuel  subcategory  which  is  less 
stringent  than  the  MACT  floor  for  large 
units.  Furthermore,  the  results  of  the 
beyond-the-floor  analysis  for  these 
subcategories  indicated  that  the  costs ' 
would  be  too  high  to  consider  them 
feasible  options.  Consequently,  the 
proposed  rule  contains  no  emission 
limitations  for  any  of  the  existing  small 
and  limited  use  subcategories  except  the 
existing  limited  use  solid  fuel 
subcategory.  In  addition,  the  proposed 
altonative  metals  emission  limit 
resulted  in  minimizing  the  impacts  on 
small  entities  since  some  of  the 
potential  entities  burning  a  fuel 
containing  very  little  metals  are  small 
entities.  We  continue  to  be  interested  in 
the  potential  impacts  of  the  proposed 
rule  on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 
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G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  dociunent  has  been 
prepared  by  EPA  (ICR  No.  2028.01)  and 
a  copy  may  be  obtained  from  Susan 
Auby  by  mail  at  the  Collection 
Strategies  Division,  U.S.  Environmental 
Protection  Agency  (2822),  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20460.  by  e-mail  at 
auby.susan@epa.gov,  or  by  calling  (202) 
566-1672.  A  copy  may  also  be 
downloaded  off  the  Internet  at  http:// 
www.  epa  .gov/icr. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  EPA 
pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  set  forth  in  40  CFR  part  2, 
subpart  B. 

The  proposed  rule  would  require 
maintenance  inspections  of  the  control 
devices  but  would  not  require  any 
notifications  or  reports  beyond  those 
required  by  the  General  Provisions.  The 
recordkeeping  requirements  require 
only  the  specific  information  needed  to 
determine  compliance. 

The  annual  monitoring,  reporting,  and 
recordkeeping  burden  for  this  collection 
(averaged  over  the  first  3  years  after  the 
effective  date  of  the  standards)  is 
estimated  to  be  $165  million.  This 
includes  2.7  million  labor  hours  per 
year  at  a  total  labor  cost  of  $142  million 
per  year,  and  total  non-labor  capital 
costs  of  $24  million  per  year.  This 
estimate  includes  a  one-time 
performance  test,  semiannual  excess 
emission  reports,  maintenance 
inspections,  notifications,  and 
recordkeeping.  Monitoring  costs  were 
also  included  in  the  cost  estimates 
presented  in  the  control  costs  impacts 
estimates  in  section  IV.D  of  this 
preamble.  The  total  burden  for  the 
Federal  government  (averaged  over  thp 
first  3  years  after  the  effective  date  of  the 
standard]  is  estimated  to  be  346,000 
hours  per  year  at  a  total  labor  cost  of  $14 
million  per  year. 


Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  oiu-  regulations  are  listed  in 
40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accxuacy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division,  U.S.  Environmental 
Protection  Agency  (2822),  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.,  NW.,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence. 

Since  OMB  is  required  to  make  a 
decision  concerning  the  ICR  between  30 
and  60  days  after  January  13,  2003,  a 
comment  to  OMB  is  best  assiu«d  of 
having  its  full  effect  if  OMB  receives  it 
by  February  12,  2003.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  the  proposed 
rule. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  104- 
113;  15  U.S.C.  272  note)  directs  the  EPA 
to  use  voluntary  consensus  standards  in 
their  regulatory  and  procurement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  {e.g.,  materials  specifications. 


test  methods,  sampling  procediu-es, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Cbngress,  through 
annual  reports  to  the  Office  of 
Management  and  Budget,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards. 

This  rulemaking  involves  technical 
standards.  The  EPA  cites  the  following 
standards  in  the  proposed  rule:  EPA 
Methods  1,  2,  2F,  2G,  3A,  3B,  4,  5,  5D, 
17,  19,  26,  26A,  29  of  40  CFR  part  60. 
Consistent  with  the  NTTAA.  EPA 
conducted  searches  to  identify 
volimtary  consensus  standards  in 
addition  to  these  EPA  methods.  No 
applicable  voluntary  consensus 
standards  were  identified  for  EPA 
Methods  2F,  2G,  5D,  and  19.  The  search 
and  review  results  have  been 
documented  and  are  placed  in  the 
docket  for  the  proposed  rule. 

The  three  volimtary  consensus 
standards  described  below  were 
identified  as  acceptable  alternatives  to 
EPA  test  methods  for  the  purposes  of 
the  proposed  rule. 

The  volimtary  consensus  standard 
ASME  PTC  19-10-1981— Part  10,  "Flue 
and  Exhaust  Gas  Analyses."  is  cited  in 
the  proposed  rule  for  its  manual  method 
for  measuring  the  oxygen,  carbon 
dioxide,  and  carbon  monoxide  content 
of  exhaust  gas.  This  part  of  ASME  PTC 
19-10-1981 — Part  10  is  an  acceptable 
alternative  to  Method  3B. 

The  voluntary  consensus  standard 
ASTM  D6522-O0.  "Standard  Test 
Method  for  the  Determination  of 
Nitrogen  Oxides.  Carbon  Monoxide,  and 
Oxygen  Concentrations  in  Emissions 
from  Natural  Gas-Fired  Reciprocating 
Engines,  Combustion  Turbines,  Boilers 
and  Process  Heaters  Using  Portable 
Analyzers"  is  an  acceptable  alternative 
to  EPA  Method  3A  for  identifying 
carbon  monoxide  and  oxygen 
concentrations  for  the  proposed  rule 
when  the  fuel  is  natural  gas. 

The  voluntary  consensus  standard 
ASTM  Z65907,  "Standard  Method  for 
Both  Speciated  and  Elemental  Mercury 
Determination,"  is  an  acceptable 
alternative  to  EPA  Method  29  (portion 
for  mercury  only)  for  the  purpose  of  the 
proposed  rule.  This  standard  can  be 
used  in  the  proposed  rule  to  determine 
the  mercury  concentration  in  stack  gases 
for  boilers  with  rated  heat  input 
capacities  of  greater  than  250  MMBtu 
per  hour. 

In  addition  to  the  voluntary 
consensus  standards  EPA  uses  in  the 
proposed  rule,  the  search  for  emissions 
measurement  procedures  identified  15 
other  voluntary  consensus  standards. 
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The  EPA  detennined  that  13  of  these  15 
standards  identified  for  measuring 
emissions  of  the  HAP  or  surrogates 
subject  to  emission  standards  in  the 
proposed  rule  were  impractical 
alternatives  to  EPA  test  methods  for  the 
purposes  of  the  rule.  Therefore,  EPA 
does  not  intend  to  adopt  these  standards 
for  this  piupose.  The  reasons  for  this 
determination  for  the  13  methods  are 
discussed  below. 

The  voluntary  consensus  standard 
ASTM  D3154-00,  "Standard  Method  for 
Average  Velocity  in  a  Duct  (Pitot  Tube 
Method),"  is  impractical  as  an 
alternative  to  EPA  Methods  1,  2,  3B,  and 
4  for  the  purposes  of  the  proposed 
rulemaking  since  the  standard  appears 
to  lack  in  quality  control  and  quality 
assurance  requirements.  Specifically, 
ASTM  D3 154-00  does  not  include  the 
following:  (1)  Proof  that  openings  of 
standard  pitot  tube  have  not  plugged 
during  the  test;  (2)  if  differential 
pressure  gauges  other  than  inclined 
manometers  (e.g.,  magnehelic  gauges) 
are  used,  their  calibration  must  be 
checked  after  each  test  series;  and  (3) 
the  frequency  and  validity  rsmge  for 
calibration  of  the  temperature  sensors. 

The  voluntary  consensus  standard 
ASTM  D3464-96  (2001).  "Standard  Test 
Method  Average  Velocity  in  a  Duct 
Using  a  Thermal  Anemometer,"  is 
impractical  as  an  alternative  to  EPA 
Method  2  for  the  purposes  of  the 
proposed  rule  primarily  because 
applicability  specifications  are  not 
clearly  defined,  e.g.,  range  of  gas 
composition,  temperature  limits.  Also, 
the  lack  of  supporting  quality  assurance 
data  for  the  calibration  procedures  and 
specifications,  and  certain  variability 
issues  that  are  not  adequately  addressed 
by  the  standard  limit  EPA's  ability  to 
make  a  definitive  comparison  of  the 
method  in  these  areas. 

The  voluntary  consensus  standard 
ISO  10780:1994,  "Stationary  Source 
Emissions-Measurement  of  Velocity  and 
Volume  Flow-Rate  of  Gas  Streams  in 
Ducts,"  is  impractical  as  an  alternative 
to  EPA  Method  2  in  the  proposed  rule. 
The  standard  recommends  the  use  of  an 
L-shaped  pitot,  which  historically  has 
not  been  recommended  by  EPA.  The 
EPA  specifies  the  S-type  design  which 
has  large  openings  that  are  less  likely  to 
plug  up  with  dust. 

The  volimtary  consensus  standard, 
CAN/CSA  Z223.2-M86  (1999),  "Method 
for  the  Continuous  Measurement  of 
Oxygen,  Carbon  Dioxide,  Carbon 
Monoxide,  Sulphur  Dioxide,  and  Oxides 
of  Nitrogen  in  Enclosed  Combustion 
Flue  Gas  Streams,"  is  unacceptable  as  a 
substitute  for  EPA  Method  3A  since  it 
does  not  include  quantitative 
specifications  for  measurement  system 


performance,  most  notably  the 
calibration  procedures  and  instrument 
performance  characteristics.  The 
instrument  performance  characteristics 
that  are  provided  are  nonmandatory  and 
also  do  not  provide  the  same  level  of 
quality  assurance  as  the  EPA  methods. 
For  example,  the  zero  and  span/ 
calibration  drift  is  only  checked  weekly, 
whereas  the  EPA  methods  requires  drift 
checks  after  each  run. 

Two  very  similar  voluntary  consensus 
standards,  ASTM  D5835-95  (2001). 
"Standard  Practice  for  Sampling 
Stationary  Soiuce  Emissions  for 
Automated  Determination  of  Gas 
Concentration,"  and  ISO  10396:1993, 
"Stationary  Source  Emissions:  Sampling 
for  the  Automated  Determination  of  Gas 
Concentrations,"  are  impractical 
alternatives  to  EPA  Method  3A  for  the 
purposes  of  the  proposed  rule  because 
they  lack  in  detail  and  quality 
assurance/quality  control  requirements. 
Specifically,  these  two  standards  do  not 
include  the  following:  (1)  Sensitivity  of 
the  method;  (2)  acceptable  levels  of 
analyzer  calibration  error;  (3)  acceptable 
levels  of  sampling  system  bias;  (4)  zero 
drift  and  calibration  drift  limits,  time 
span,  and  required  testing  frequency;  (5) 
a  method  to  test  the  interference 
response  of  the  analyzer;  (6)  procedures 
to  determine  the  minimum  sampling 
time  per  run  and  minimum 
measiu*ement  time;  and  (7) 
specifications  for  data  recorders,  in 
terms  of  resolution  (all  types)  and 
recording  intervals  (digital  and  analog 
recorders,  only). 

The  volimtary  consensus  standard 
ISO  12039:2001,  "Stationary  Source 
Emissions — Determination  of  Carbon 
Monoxide,  Carbon  Dioxide,  and 
Oxygen — Automated  Methods,"  is  not 
acceptable  as  an  alternative  to  EPA 
Method  3A.  This  ISO  standard  is  similar 
to  EPA  Method  3A,  but  is  missing  some 
key  feat\ires.  In  terms  of  sampling,  the 
hardware  required  by  ISO  12039:2001 
does  not  include  a  3-way  calibration 
valve  assembly  or  equivalent  to  block 
the  sample  gas  flow  while  calibration 
gases  are  introduced.  In  its  calibration 
procedures,  ISO  12039:2001  only 
specifies  a  two-point  calibration  while 
EPA  Method  3A  specifies  a  three-point 
calibration.  Also.  ISO  12039:2001  does 
not  specify  performance  criteria  for 
calibration  error,  calibration  drift,  or 
sampling  system  bias  tests  as  in  the  EPA 
method,  although  checks  of  these 
quality  control  features  are  required  by 
the  ISO  standard. 

The  volimtary  consensus  standard 
ASME  PTC-38-80  R85  (1985), 
"Determination  of  the  Concentration  of 
Particulate  Matter  in  Gas  Streams,"  is 
not  acceptable  as  an  alternative  for  EPA 


Method  5  because  ASTM  PTC-38-80  is 
not  specific  about  eqiupment 
requirements,  and  instead  presents  the 
options  available  and  the  pro's  and 
con's  of  each  option.  The  key  specific 
differences  between  ASME  PTC-38^^0 
and  the  EPA  methods  are  that  the  ASME 
standard:  (1)  Allows  in-stack  filter 
placement  as  compared  to  the  out-of- 
stack  filter  placement  in  EPA  Methods 
5  and  17;  (2)  allows  many  different 
types  of  nozzles,  pitots,  and  filtering 
equipipent;  (3)  does  not  specify  a  filter 
weighing  protocol  or  a  minimum 
allowable  filter  weight  fluctuation  as  in 
the  EPA  methods;  and  (4)  allows  filter 
paper  to  be  only  99  percent  efficient,  as 
compared  to  the  99.95  percent 
efficiency  required  by  the  EPA  methods. 

The  voluntary  consensus  standard 
ASTM  D3685/D3685M-98,  "Test 
Methods  for  Sampling  and 
Determination  of  Particulate  Matter  in 
Stack  Gases,"  is  similar  to  EPA  Methods 
5  and  17,  but  is  lacking  in  the  following 
areas  that  are  needed  to  produce  quality, 
representative  particulate  data: 

(1)  Requirement  that  the  filter  holder 
temperature  should  be  between  120°C 
and  134°C,  and  not  just  "above  the  acid 
dew-point;"  (2)  detailed  specifications 
for  measuring  and  monitoring  the  filter 
holder  temperature  during  sampling;  (3) 
procedures  similar  to  EPA  Methods  1,2, 
3,  and  4,  that  are  required  by  EPA 
Method  5;  (4)  technical  guidance  for 
performing  the  Method  5  sampling 
procedures,  e.g.,  maintaining  and 
monitoring  sampling  train  operating, 
temperatures,  specific  leak  check 
guidelines  and  procedures,  and  use  of 
reagent  blanks  for  determining  and 
subtracting  background  contamination; 
and  (5)  detailed  equipment  and/or 
operational  requirements,  e.g., 
component  exchange  leak  checks,  use  of 
glass  cyclones  for  heavy  particulate 
loading  and/or  water  droplets,  operating 
under  a  negative  stack  pressure, 
exchanging  particulate  loaded  filters, 
sampling  preparation  and 
implementation  guidance,  sample 
recovery  guidance,  data  reduction 
guidance,  and  particulate  sample 
calculations  input. 

The  voluntaiy  consensus  standard 
ISO  9096:1992,  "Determination  of 
Concentration  and  Mass  Flow-Rate  of 
Particulate  Matter  in  Gas  Carrying 
Ducts — Manual  Gravimetric  Method,"  is 
not  acceptable  as  an  alternative  for  EPA 
Method  5.  Although  sections  of  ISO 
9096  incorporate  EPA  Methods  1,2,  and 
5  to  some  degree,  this  ISO  standard  is 
not  equivalent  to  EPA  Method  5  for 
collection  of  particulate  matter.  The 
standard  ISO  9096  does  not  provide 
applicable  technical  guidance  for 
performing  many  of  the  integral 
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procedures  specified  in  Methods  1,2, 
and  5.  Major  performance  and 
operational  details  are  lacking  or 
nonexistent,  and  detailed  quality 
assurance/quality  control  guidance  for 
the  sampling  operations  required  to 
produce  quality,  representative 
particulate  data  (e.g.,  guidance  for 
maintaining  and  monitoring  train 
operating  temperatures,  specific  leak 
check  guidelines  and  procedures,  and 
sample  preparation  and  recovery 
procedures)  are  not  provided  by  tlje 
standard,  as  in  EPA  Method  5.  Also, 
details  of  equipment  and/or  operational 
requirements,  such  as  those  specified  in 
EPA  Method  5,  are  not  included  in  the 
ISO  standard,  e.g.,  stack  gas  moistiure 
measurements,  data  reduction  guidance, 
and  particulate  sample  calculations. 

The  volimtary  consensus  standard 
CAN/CSA  Z223.1-M1977.  "Method  for 
the  Determination  of  Particulate  Mass 
Flows  in  Enclosed  Gas  Streams,"  is  not 
acceptable  as  an  alternative  for  EPA 
Method  5.  Detailed  technical  procedures 
and  quality  control  measures  that  are 
required  in  EPA  Methods  1,  2,  3,  and  4 
are  not  included  in  CAN/CSA  Z223.1. 
Second,  CAN/CSA  Z223.1  does  not 
include  the  EPA  Method  5  filter 
weighing  requirement  to  repeat 
weighing  every  6  hours  until  a  constant 
weight  is  achieved.  Third,  EPA  Method 
5  requires  the  filter  weight  to  be 
reported  to  the  nearest  0.1  mg,  while 
CAN/CSA  Z223.1  requires  only  to  the 
nearest  0.5  mg.  Also,  CAN/CSA  Z223.1 
allows  the  use  of  a  standard  pitot  for 
velocity  measurement  when  plugging  of 
the  tube  opening  is  not  expected  to  be 
a  problem.  Whereas,  EPA  Method  5 
requires  an  S-shaped  pitot. 

The  voluntary  consensus  standard  EN 
1911-1,2,3  (1998),  "Stationary  Source 
Emissions — Manual  Method  of 
Determination  of  HCl — Part  1 :  Sampling 
of  Gases  Ratified  European  Text — Part  2: 
Gaseous  Compoiuids  Absorption 
Ratified  European  Text — Part  3: 
Adsorption  Solutions  Analysis  and 
Calculation  Ratified  European  Text,"  is 
impractical  as  an  alternative  to  EPA 
Methods  26  and  26A.  Part  3  of  this 
standard  cannot  be  considered 
equivalent  to  EPA  Method  26  or  26A 
because  the  sample  absorbing  solution 
(water)  would  be  expected  to  capture 
both  HCl  and  chlorine  gas,  if  present, 
without  the  ability  to  distinguish 
between  the  two.  The  EPA  Methods  26 
and  26A  use  an  acidified  absorbing 
solution  to  first  separate  HCl  and 
chlorine  gas  so  that  they  can  be 
selectively  absorbed,  analyzed,  and 
reported  separately.  In  addition,  in  EN 
1911  the  al^orption  efficiency  for 
chlorine  gas  would  be  expected  to  vary 


as  the  pH  of  the  water  changed  during 
sampling. 

The  voluntary  consensus  standard  EN 
13211  (1998),  is  not  acceptable  as  an 
alternative  to  the  mercury  portion  of 
EPA  Method  29  primarily  because  it  is 
not  validated  for  use  with  impingers,  as 
in  the  EPA  method,  although  the 
method  describes  procedures  for  the  use 
of  impingers.  This  European  standard  is 
validated  for  the  use  of  fritted  bubblers 
only  and  requires  the  use  of  a  side 
(split)  stream  arrangement  for  isokinetic 
sampling  because  of  the  low  sampling 
rate  of  the  bubblers  (up  to  3  liters  per 
minute,  maximum).  Also,  only  two 
bubblers  (or  impingers)  are  required  by 
EN  13211,  whereas  EPA  Method  29 
require  the  use  of  six  impingers.  In 
addition,  EN  13211  does  not  include 
many  of  the  quality  control  procedures 
of  EPA  Method  29,  especially  for  the  use 
and  calibration  of  temperature  sensors 
and  controllers,  sampling  train  assembly 
and  disassembly,  and  filter  weighing. 

Two  of  the  15  volimtary  consensus 
standards  identified  in  this  search  were 
not  available  at  the  time  the  review  was 
conducted  for  the  purposes  of  the 
proposed  rule  because  they  are  xuider 
development  by  a  voluntary  consensus 
body:  ASME/BSR  MFC  13M,  "Flow 
Measurement  by  Velocity  Traverse,"  for 
EPA  Method  2  (and  possibly  1);  and 
ASME/BSR  MFC  12M,  "Flow  in  Closed 
Conduits  Using  Multiport  Averaging 
Pitot  Primary  Flowmeters,"  for  EPA 
Method  2. 

Section  63.7520  and  Tables  4A 
through  4D  to  subpart  DDDDD,  40  CFR 
part  63,  list  the  EPA  testing  methods 
included  in  the  proposed  rule.  Under 
§  63.7(f)  and  §  63.8(f)  of  subpart  A  of  the 
General  Provisions,  a  source  may  apply 
to  EPA  for  permission  to  use  alternative 
test  methods  or  alternative  monitoring 
requirements  in  place  of  any  of  the  EPA 
testing  methods,  performance 
specifications,  or  procedures. 

/.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Executive  Order  13211,  (66  FR  28355, 
May  22,  2001),  provides  that  agencies 
shall  prepare  and  submit  to  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  a 
Statement  of  Energy  Effects  for  certain 
actions  identified  as  significant  energy 
actions.  Section  4(b)  of  Executive  Order 
13211  defines  "significant  energy 
actions"  as  "any  action  by  an  agency 
(normally  published  in  the  Federal 
Register)  that  promulgates  or  is 
expected  to  lead  to  the  promulgation  of 
a  final  rule  or  regulation,  including 


notices  of  inquiry,  advance  notices  of 
proposed  rulem^fdng,  and  notices  of 
proposed  rulemaking:  (l)(i)  that  is  a 
significant  regulatory  action  imder 
Executive  Order  12866  or  any  successor 
order,  and  (ii)  is  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy;  or  (2)  that 
is  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action." 
The  proposed  rule  is  not  a  "significant 
regulatory  action"  because  it  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  basis  for  the  determination 
is  as  follows. 

The  reduction  in  petroleum  product 
output,  which  includes  reductions  in 
fuel  production,  is  estimated  at  only 
0.001  percent,  or  about  68  barrels  per 
day  based  on  2000  U.S.  fuel  production 
nationwide.  That  is  a  minimal  reduction 
in  nationwide  petroleum  product 
output.  The  reduction  in  coal 
production  is  estimated  at  only  0.014 
percent,  or  about  3.5  million  tons  per 
year  (or  less  than  1,000  tons  per  day) 
based  on  2000  U.S.  coal  production 
nationwide.  The  combination  of  the 
increase  in  electricity  usage  estimated  in 
section  IV.  C  of  this  preamble  with  the 
effect  of  the  increased  price  of  affected 
output  yields  an  increase  in  electricity 
output  estimated  at  only  0.012  percent, 
or  about  0.72  billion  kilowatt-hoiu^  per 
year  based  on  2000  U.S.  electricity 
production  nationwide.  All  energy  price 
changes  estimated  show  no  increase  in 
price  more  than  0.05  percent 
nationwide,  and  a  similar  result  occurs 
for  energy  distribution  costs.  We  also 
expect  that  there  will  be  no  discemable 
impact  on  the  import  of  foreign  energy 
supplies,  and  no  other  adverse 
outcomes  are  expected  to  occur  with 
regards  to  energy  supplies.  All  of  the 
results  presented  above  account  for  the 
pass  through  of  costs  to  consumers,  as 
well  as  the  cost  impact  to  producers.  For 
more  information  on  the  estimated 
energy  effects,  please  refer  to  the 
economic  impact  analysis  for  the  * 
proposed  rule.  The  analysis  is  available 
in  the  public  docket. 

Therefore,  we  conclude  that  the 
proposed  rule  when  implemented  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procediu-e. 
Air  pollution  control.  Hazardous 
substances,  Intergovermnental  relations, 
Reporting  and  recordkeeping 
requirements. 
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Dated:  November  26,  2002. 
Christiiie  Todd  Whitman, 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  the  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  DDDDD  to  read  as  follows: 

Subpart  DDOOD-Mational  Emission 
Standards  for  Hazardous  Air  Pollutants  for 
Industrial,  Commercial,  and  Institutional 
Boilars  and  Process  Heaters 

What  This  Subpart  Coven 

Sec. 

63.7480    What  is  the  purpose  of  this 

subpart? 
63.7485    Am  I  subject  to  this  subpart? 
63.7490    What  parts  of  my  fecility  does  this 

subpart  cover? 
63.7495    When  do  I  have  to  comply  with 

this  subpart? 

Emission  Limitations  and  Work  Prac:tice 
Stuidards 

63.7500    What  emission  limitations  and 
work  practice  standards  must  I  meet? 

General  Compliance  Requirements 

63.7505    What  are  my  general  requirements 
for  complying  with  this  subpart? 

Testing  and  Initial  Compliance 
Requirements 

63.7510    By  what  date  must  I  conduct 

performance  tests  or  other  initial 

compliance  demonstrations? 
63.7515    When  must  I  conduct  subsequent 

performance  tests? 
63.7520    What  performance  tests,  design 

evaluations,  and  other  procedures  must 

I  use? 
63.7525    What  are  my  monitoring, 

installation,  operation,  and  maintenance 

requirements? 
63.7530    How  do  I  demonstrate  initial 

compliance  with  the  emission 

limitations  and  work  practice  standards? 

Continuous  Compliance  Requirements 

63.7535    How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.7540    How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations  and  work  practice  standards? 

Notifications,  Reports,  and  Records 

63.7545    What  notifications  must  I  submit 

and  when? 
63.7550    What  reports  must  I  submit  and 

when? 
63.7555    What  records  must  I  keep? 
63.7560    In  what  form  and  how  long  must  I 

keep  my  records? 

Other  Requirements  and  Information 

63.7565    What  parts  of  the  General 
Provisions  apply  to  me? 


63.7570    Who  implements  and  enforces  this 

subpart? 
63.7575    What  definitions  apply  to  this 

subpart? 

Tables  to  Subpart  DDOOD  of  Part  63 

Table  1  to  Subpart  DDDDD  of  Part  63— 
Emission  Limits 

Table  2.  A  to  Subpart  DDDDD  of  Part  63— 
Operating  Limits  for  Boilers  and  Process 
Heaters  in  the  Large,  Limited  Use,  or 
Small  Solid  Fuel  Subcategories 

Table  2.B  to  Subpart  DDDDD  of  Part  63— 
Operating  Limits  for  Boilers  and  Process 
Heaters  in  the  Large,  Limited  Use,  or 
Small  Liquid  Fuel  Subcategories 

Table  3  to  Subpart  DDDDD  of  Part  63— Work 
Practice  Standards 

Table  4.  A  to  Subpart  DDDDD  of  Part  63— 
Requirements  for  Performance  Tests  for 
Particulate  Matter  Emissions  or  Total 
Selected  Metals  Emissions  from  Boilers 
or  Process  Heaters  in  Large,  Limited  Use, 
or  Small  Solid  Fuel  Subcategories 

Table  4.B  to  Subpart  DDDDD  of  Part  63— 
Requirements  for  Performance  Tests  for 
Particulate  Matter  Emissions  from 
Boilers  or  Process  Heaters  in  Large, 
Limited  Use,  or  Small  Liquid  Fuel 
Subcategories 

Table  4.C  to  Subpart  DDDDD  of  Part  63— 
Requirements  for  Performance  Tests  for 
Hydrogen  Chloride  Emissions  from 
Boilers  or  Process  Heaters  in  Large, 
Limited  Use,  or  Small  Solid  Fuel 
Subcategories 

Table  4.D  to  Subpart  DDDDD  of  Part  63— 
Requirements  for  Performance  Tests  for 
Hydrogen  Chloride  Emissions  from 
Boilers  or  Process  Heaters  in  Large, 
Limited  Use,  or  SmaU  Liquid  Fuel 
Subcategories 

Table  4.E  to  Subpart  DDDDD  of  Part  63— 
Requirements  for  Performance  Tests  for 
Mercvuy  Emissions  from  Boilers  or 
Process  Heaters  in  Large,  Limited  Use,  or 
Small  Solid  Fuel  Subcategories 

Table  5.A  to  Subpart  DDDDD  of  Part  63— 
Initial  Compliance  With  Emission 
Limitations  for  Particulate  Matter  or 
Total  Selected  Metals  for  Boilers  or 
Process  Heaters  in  Large,  Limited  Use,  or 
Small  Solid  Fuel  Subcategories 

Table  5.B  to  Subpart  DDDDD  of  Part  63— 
Initial  Compliance  With  Emission 
Limitations  for  Particulate  Matter  for 
Boilers  or  Process  Heaters  in  Large, 
Limited  Use,  or  Small  Liquid  Fuel 
Subcategories 

Table  5.C  to  Subpart  DDDDD  of  Part  63— 
Initial  Compliance  With  Emission 
Limitations  for  Hydrogen  Chloride  for 
Boilers  or  Process  Heaters  in  Large, 
Limited  Use,  or  Small  Solid  Fuel 
Subcategories 

Table  5.D  to  Subpart  DDDDD  of  Part  63— 
Initial  Compliance  With  Emission 
Limitations  for  Hydrogen  Chloride  for 
Boilers  or  Process  Heaters  in  Large, 
Limited  Use,  or  Small  Liquid  Fuel 
Subcategories 

Table  5.E  to  Subpart  DDDDD  of  Part  63— 
Initial  Compliance  With  Emission 
Limitations  for  Mercury  for  Boilers  or 
Process  Heaters  in  Large,  Limited  Use,  or 
Small  Solid  Fuel,  Subcategories 


Table  6  to  Subpart  DDDDD  of  Part  63— hiitial 
Compliance  with  Work  Practice 
Standards 

Table  7.A  to  Subpart  DDDDD  of  Part  63— 
Continuous  Compliance  with  Emission 
Limitations  for  Boilers  or  Process  Heaters 
in  Large,  Limited  Use,  or  Small  Solid 
Fuel  Subcategories 

Table  7.B  to  Subpart  DDDDD  of  Part  63— 
Continuous  Compliance  with  Emission 
Limitations  for  Boilers  or  Process  Heaters 
in  Large,  Limited  Use,  or  Small  Liquid 
Fuel  Subcategories 

Table  8  to  Subpart  DDDDD  of  Part  63— 
Continuous  Compliance  with  Work 
Practice  Standards 

Table  9  to  Subpart  DDDDD  of  Part  63— 
Requirements  for  Reports 

Table  10  to  Subpart  DDDDD  of  Part  63— 
Applicability  of  General  Provisions  to 
Subpart  DDDDD 

Subpart  DDDDD— National  Emission 
Standards  for  Hazardous  Air  Poltutants 
for  Industrial,  Commercial,  artd 
Institutional  Boilers  and  Process 


What  This  Subpart  Covers 

§63.7480    Wtiat  is  ttia  purpose  of  this 
sutipart? 

This  subpart  establishes  national 
emission  limitations  and  work  practice 
standards  for  hazardous  air  pollutants 
emitted  from  industrial,  conmiercial, 
and  institutional  boilers  and  process 
heaters.  This  subpart  also  establishes 
requirements  to  demonstrate  initial  and 
continuous  compliance  with  the 
emission  limitations  and  work  practice 
standards. 

§63.7485    Am  I  sublect  to  this  sut>part? 

You  are  subject  to  this  subpart  if  you 
own  or  operate  an  industrial, 
commercial,  or  institutional  boiler  or 
process  heater  that  is  located  at,  or  is 
part  of,  a  major  source  of  hazardous  air 
pollutants  (HAP)  emissions,  except  as 
specifically  exempted  in  §63.7490. 

(a)  An  industrial,  commercial,  or 
institutional  boiler  is  an  enclosed  device 
using  controlled  flame  combustion  and 
having  the  primary  purpose  of 
recovering  thermal  energy  in  the  form  of 
steam  or  hot  water.  Waste  heat  boilers 
are  excluded.  A  process  heater  is  an 
enclosed  device  using  controlled  flame 
with  the  unit's  primary  purpose  being  to 
transfer  heat  indirectly  to  process 
streams  (liquids,  gases,  or  solids) 
instead  of  generating  steam. 

(b)  A  major  source  of  HAP  emissions 
is  any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  and  imder  common 
control  that  emits  or  has  the  potential  to 
emit  any  single  HAP  at  a  rate  of  9.07 
megagrams  (10  tons)  or  more  per  year  or 
any  combination  of  HAP  at  a  rate  of 
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22.68  megagrams  (25  tons)  or  more  per 
year. 

§63.7490    What  parts  of  my  facility  does 
this  subpart  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  or  existing  affected 
source. 

(b)  The  affected  source  is  each 
industrial,  conunercial,  or  institutional 
boiler  or  process  heater,  as  defined  in 

§  63.7485  that  is  not  one  of  the  types  of 
combustion  units  listed  in 
§  63.7490(b)(1)  through  (10). 

(1)  A  municipal  waste  combustor 
covered  by  40  CFR  part  60,  subpart 
AAAA,  subpart  BBBB,  subpart  Eb  or 
subpart  Cb. 

(2)  A  hospital/medical/infectious 
waste  incinerator  covered  by  40  CFR 
part  60,  subpart  Ce  or  subpart  Ec. 

(3)  An  electric  utility  steam  generating 
imit  that  is  a  fossil  fuel-fired 
combustion  unit  of  more  than  25 
megawatts  that  serves  a  generator  that 
produces  electricity  for  sale.  A  unit  that 
cogenerates  steam  and  electricity  and 
supplies  more  than  one-third  of  its 
potential  electric  output  capacity  and 
more  than  25  megawatts  electrical 
output  to  any  utility  power  distribution 
system  for  sale  is  considered  an  electric 
utility  steam  generating  unit. 

(4)  A  boiler  or  process  heater  required 
to  have  a  permit  under  section  3005  of 
the  Solid  Waste  Disposal  Act  or  covered 
by  40  CFR  part  63,  subpart  EEE  [e.g., 
hazardous  waste  combustors). 

'    (5)  A  commercial  and  industrial  solid 
waste  incineration  unit  covered  by  40 
CFR  part  60,  subpart  CCCC  or  subpart 
DDDD. 

(6)  A  recovery  boiler  or  furnace 
covered  by  40  CFR  part  63,  subpart  MM. 

(7)  A  boiler  or  process  heater  that  is 
used  specifically  for  research  and 
development.  This  does  not  include 
units  that  only  provide  steam  to  a 
process  at  a  research  and  development 
facility. 

(8)  A  hot  water  heater  as  defined  in 
this  subpart. 

(9)  A  refining  kettle  covered  by  40 
CFR  part  63,  subpart  X. 

(10)  An  ethylene  cracking  furnace 
covered  by  40  CFR  part  63,  subpart  YY. 

(c)  An  affected  source  is  a  new 
affected  source  if  you  commenced 
construction  of  the  affected  source  after 
January  13,  2003  and  you  meet  the 
applicability  criteria  at  the  time  you 
commenced  construction. 

(d)  An  affected  soiu'ce  is 
reconstructed  if  you  meet  the  criteria  as 
defined  in  §  63.2. 

(e)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 


§63.7495    When  do  I  have  to  comply  with 
this  sutipart? 

(a)  ff  you  have  a  new  or  reconstructed 
affected  source,  you  must  comply  with 
this  subpart  according  to  paragraph 
(a)(1)  or  (2)  of  this  section. 

(1)  ff  you  start  up  your  affected  source 
before  (DATE  THE  FINAL  RULE  IS 
PUBLISHED  IN  THE  FEDERAL 
REGISTER),  then  you  must  comply  with 
the  emission  limitations  and  work 
practice  standards  for  new  and 
reconstructed  sources  in  this  subpart  no 
later  than  [DATE  THE  FINAL  RULE  IS 
PUBUSHED  IN  THE  FEDERAL 
REGISTER). 

(2)  If  you  startup  your  affected  source 
after  [DATE  THE  FINAL  RULE  IS 
PUBLISHED  IN  THE  FEDERAL 
REGISTER),  then  you  must  comply  with 
the  emission  limitations  and  work 
practice  standards  for  new  and 
reconstructed  sources  in  this  subpart 
upon  startup  of  your  affected  source. 

(b)  If  you  have  an  existing  affected 
source,  you  must  comply  with  the 
emission  limitations  for  existing  sources 
no  later  than  3  years  after  [DATE  THE 
FINAL  RULE  IS  PUBUSHED  IN  THE 
FEDERAL  REGISTER). 

(c)  If  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  such  that  it  becomes  a  major  source 
of  HAP,  paragraphs  (c)(1)  and  (2)  of  this 
section  apply  to  you. 

(1)  Any  new  or  reconstructed  boiler  or 
process  heater  at  the  existing  facility 
must  be  in  compliance  with  this  subpart 
upon  startup. 

(2)  Any  existing  boiler  or  process 
heater  at  the  existing  facility  must  be  in 
compliance  with  this  subpart  within  3 
years  after  the  facility  becomes  a  major 
source. 

(d)  You  must  meet  the  notification 
requirements  in  §63.7545  according  to 
the  schedule  in  §  63.7545  and  in  subpart 
A  of  this  part.  Some  of  the  notifications 
must  be  submitted  before  you  are 
required  to  comply  with  the  emission 
limitations  and  work  practice  standards 
in  this  subpart. 

Emission  Limitations  and  Work 
Practice  Standards 

§63.7500    What  emission  limitations  and 
work  practice  standards  must  I  meet? 

(a)  You  must  meet  the  requirements  in 
paragraphs  (a)(1)  through  (3)  of  this 
section. 

(1)  You  must  meet  each  emission 
limit  in  Table  1  to  this  subpart  that 
applies  to  you. 

(2)  You  must  meet  each  operating 
limit  in  Tables  2.A  and  2.B  to  this 
subpart  that  applies  to  you.  U  you  use 
a  control  device  or  combination  of 
control  devices  not  covered  in  Tables 


2.A  or  2.B  to  this  subpart,  or  you  wish 
to  establish  and  monitor  an  alternative 
operating  limit  and  alternative 
monitoring  parameters,  you  must  apply 
to  the  Adininistrator  for  approval  of 
alternative  monitoring  imder  §  63.8(f). 

(3)  You  must  meet  each  work  practice 
standard  in  Table  3  to  this  subpart  that 
applies  to  you. 

(b)  If  your  new  or  reconstructed  boiler 
or  process  heater  is  in  one  of  the  liquid 
fuel  subcategories  (the  large  liquid  fuel 
subcategory,  the  limited  use  liquid  fuel 
subcategory,  or  the  small  liquid  fuel 
subcategory)  and  bums  only  fossil  fuels 
ami-other  gases  and  does  not  bum  any 
r^idual  oil,  you  are  subject  to  the 
emission  limits  in  Table  1  to  this 
subpart,  but  you  are  not  required  to 
conduct  a  performance  test  to 
demonstrate  compliance  with  the 
emission  limits.  However,  you  must 
meet  all  applicable  requirements  in 
§§63.7530  and  63.7535. 

(c)  As  provided  in  §  63.6(g),  the 
Environmental  Protection  Agency  (EPA) 
may  choose  to  grant  you  permission  to 
use  an  alternative  to  the  work  practice 
standards  in  this  section. 

General  Compliance  Requirements 

§  63.7505    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  (including 
operating  limits)  and  the  work  practice 
standards  in  this  subpart  at  all  times, 
except  during  periods  of  startup, 
shutdown,  and  malfunction. 

(b)  You  must  always  operate  and 
maintain  your  affected  source,  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 
in§63.6(e)(l)(i). 

(c)  You  must  develop  a  site-specific 
monitoring  plan  according  to  the 
requirements  in  paragraphs  (c)(1) 
through  (4)  of  this  section. 

(1)  For  each  monitoring  system 
required  in  this  section,  you  must 
develop  and  submit  for  approval  a  site- 
specific  monitoring  plan  that  addresses 
paragraphs  {c)(l)(i)  through  (iii)  of  this 
section. 

(i)  Installation  of  the  continuous 
monitoring  system  (CMS)  sampling 
probe  or  other  interface  at  a 
measurement  location  relative  to  each 
affected  process  unit  such  that  the 
measurement  is  representative  of 
control  of  the  exhaust  emissions  (e.g., 
on  or  downstream  of  the  last  control 
device); 

(ii)  Performance  and  equipment 
specifications  for  the  sample  interface, 
the  pollutant  concentration  or 
parametric  signal  analyzer,'  and  the  data 
collection  and  reduction  systems;  and 
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(iii)  Performance  evaluation 
procedures  and  acceptance  criteria  {.e.g., 
calibrations). 

(2)  In  your  site-specific  monitoring 
plan,  you  must  also  address  paragraphs 
(c)(2)(i)  through  (iii)  of  this  section. 

(i)  Ongoing  operation  and 
maintenance  procedures  in  accordance 
with  the  general  requirements  of 
§  63.8(c)(1),  (c)(3).  and  (c)(4)(ii); 

(ii)  Ongoing  data  quality  assurance 
procedures  in  accordance  with  the 
general  requirements  of  §  63.8(d);  and 

(iii)  Ongoing  recordkeeping  and 
reporting  procedures  in  accordance  with 
the  general  requirements  of  §  63.10(c), 
(eKD  and  (e)(2)(i). 

(3)  You  must  conduct  a  performance 
evaliiation  of  each  CMS  in  accordance 
with  your  site-specific  monitoring  plan. 

(4)  You  must  operate  and  maintain 
the  CMS  in  continuous  operation 
according  to  the  site-specific  monitoring 
plan. 

(d)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  (SSMP)  according  to 
the  provisions  in  §  63.6(e)(3). 

TesUng  and  Initial  Compliance 
Requirements 

f  63.7510    By  what  data  must  I  conduct 
performanca  teats  or  other  initial 
compiianoa  demonstrations? 

(a)  For  each  existing  affected  source, 
you  must  conduct  performance  tests,  set 
operating  limits,  and  conduct 
monitoring  equipment  performance 
evaluations  by  the  compliance  date  that 
is  specified  for  yo\ir  source  in  §  63.7495 
and  according  to  the  applicable 
provisions  in  §  63.7(a)(2)  as  cited  in 
Table  10  to  this  subpart. 

(b)  For  each  new  or  reconstructed 
affected  source,  you  must  conduct 
performance  tests,  set  operating  limits, 
and  conduct  monitoring  equipment 
performance  evaluations  within  180 
calendar  days  after  the  compliance  date 
that  is  specified  for  your  source  in 

§  63.7495  and  according  to  the 
provisions  in  §  63.7(a)(2)  as  cited  in 
Table  10  to  this  subpart. 

§63.7515    When  must  I  conduct 
subsequent  perfonnance  tests? 

(a)  You  must  conduct  all  applicable 
performance  tests  according  to  the 
procedures  in  §  63.7520  on  an  annual 
basis  unless  you  follow  the 
requirements  listed  in  paragraphs  (b) 
through  (h)  of  this  section.  The  first 
subsequent  perfonnance  tests  must  be 
completed  within  12  months  of  the 
initial  performance  test  but  no  earlier 
than  10  months  after  the  initial 
perfonnance  test  and  every  12  months 
thereafter,  imless  you  follow  the 


requirements  listed  in  paragraphs  (b) 
through  (h)  of  this  section. 

(b)  You  can  conduct  performance  tests 
less  often  for  a  given  pollutant  if  you 
have  test  data  for  at  least  3  years,  and 
all  stack  tests  for  the  pollutant 
(particidate  matter,  hydrogen  chloride, 
mercury,  or  total  selected  metals)  f(» 
over  3  consecutive  years  show  that  you 
comply  with  the  emission  limit.  In  this 
case,  you  do  not  have  to  conduct  a  stack 
test  for  that  pollutant  for  the  next  2 
years.  You  must  do  a  stack  test  during 
the  third  year  and  no  more  than  36 
months  following  the  previous  stack 
test. 

(c)  If  your  boiler  or  process  heater 
continues  to  meet  the  emission  limit  for 
particulate  matter,  hydrogen  chloride, 
mercury,  or  total  selected  metals,  you 
may  choose  to  conduct  stack  tests  for 
these  pollutants  every  third  year,  but 
each  such  test  must  be  within  36 
months  of  the  previous  stack  test. 

(d)  If  a  stack  test  shows 
noncompliance  with  an  emission  limit 
for  particulate  matter,  hydrogen 
chloride,  mercury,  or  total  selected 
metals,  you  must  conduct  annual  stack 
tests  for  that  pollutant  until  all  stack 
tests  over  a  3-year  period  show 
compliance. 

(e)  You  are  not  required  to  conduct  a 
performance  test  for  total  selected 
metals  annually  if  you  choose  to  comply 
with  the  alternative  total  selected  metals 
emission  limit  instead  of  particulate 
matter,  and  your  operating  limit  is  the 
total  selected  metals  fuel  input.  You 
must  still  meet  all  applicable 
continuous  compliance  requirements  in 
§63.7540. 

(f)  You  are  not  required  to  conduct  a 
performance  test  for  hydrogen  chloride 
annually  if  your  operating  limit  for 
hydrogen  chloride  is  chlorine  fuel 
input.  You  must  still  meet  all  applicable 
continuoiis  compliance  requirements  in 
§63.7540. 

(g)  You  are  not  required  to  conduct  a 
performance  test  for  mercury  annually  if 
youi  operating  limit  for  mercury  is 
mercury  fuel  input.  You  must  still  meet 
all  applicable  continuous  compliance 
requirements  in  §63.7540. 

(h)  You  must  report  the  results  of 
annual  performance  tests  within  60  days 
after  the  completion  of  the  tests.  This 
report  should  also  verify  that  the 
operating  limits  for  your  affected  source 
have  not  changed  or  provide 
docxmientation  of  revised  operating 
parameters  established  as  specified  in 
Tables  4. A  through  4.E  to  this  subpart. 
The  reports  for  all  subsequent 
performance  tests  should  include  all 
applicable  information  reqiiired  in 
§63.7550. 


§63.7520    What  perfonnance  tests,  design 
evakiations,  and  other  procedures  must  I 
use? 

(a)  You  must  conduct  all  performance 
tests  according  to  §63. 7(c),  (d),  (f),  and 
(h).  You  must  also  develop  a  site- 
specific  test  plan  according  to  the 
requirements  in  §  63.7(c). 

(b)  You  must  conduct  each 
performance  test  in  Tables  4. A  through 
4.E  to  this  subpart  that  applies  to  you. 

(c)  For  boilers  or  process  heaters  in 
one  of  the  liquid  fuel  subcategories  that 
burn  only  fossil  fuels  and  other  gases 
and  do  not  bum  any  residual  oil,  you 
are  not  required  to  conduct  a 
performance  test  to  demonstrate 
compliance  with  the  emission  limits. 

(d)  You  must  conduct  each 
performance  test  under  the  specific 
conditions  listed  in  Tables  4. A  through 
4.E  to  this  subpart.  You  must  conduct 
performance  tests  at  the  representative 
process  operating  conditions  that  are 
expected  to  result  in  the  highest 
emissions  of  hydrogen  chloride, 
particulate  matter,  and  mercury,  and 
you  must  demonstrate  initial 
compliance  and  establish  your  operating 
limits  based  on  this  test.  This 
requirement  could  result  in  the  need  to 
conduct  more  than  one  perfonnance 
test.  If  you  choose  to  comply  with  the 
alternative  total  selected  metals 
emission  limit  instead  of  particrdate 
matter,  you  must  conduct  all 
perfonnance  tests  at  the  representative 
process  operating  conditions  that  are 
expected  to  result  in  the  highest 
emissions  of  hydrogen  chloride,  total 
selected  metals  and  mercury. 

(e)  You  may  not  conduct  performance 
tests  during  periods  of  startup, 
shutdown,  or  malfunction. 

(f)  You  must  conduct  three  separate 
test  runs  for  each  perfonnance  test 
required  in  this  section,  as  specified  in 
§  63.7(e)(3).  Each  test  nm  must  last  at 
least  1  hour. 

(g)  To  determine  compliance  with  the 
emission  limits,  you  must  use  the  F- 
Factor  methodology  and  equations  in 
sections  12.2  and  12.3  of  EPA  Method 
19  of  ap[>endix  A  of  this  part  to  convert 
the  measured  particulate  matter 
concentrations,  the  measured  hydrogen 
chloride  concentrations,  the  measxired 
total  selected  metals  concentrations,  and 
the  measiued  mercury  concentrations 
that  result  fi-om  the  initial  perfonnance 
test  to  pound  per  million  British 
thermal  unit  (MMBtu)  heat  input 
emission  rates.  Method  26A  of  appendix 
A  of  this  part  must  be  used  for  the 
hydrogen  chloride  perfonnance  test  for 
those  boilers  and  process  heaters  with 
wet  scrubbers.  All  other  boilers  and 
process  heaters  must  use  Method  26  of 
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appendix  A  of  this  part  for  the  hydrogen 
chloride  performance  test. 

(h)  For  performance  tests  using 
Method  5,  Method  29,  Method  26A  and 
Method  17  of  appendix  A  of  this  part, 
use  Method  1  of  appendix  A  of  this  part 
to  select  the  sampling  location  and 
number  of  traverse  points.  For  Method 
26  of  appendix  A  of  this  part,  you  must 
use  a  minimum  of  three  traverse  points. 

(i)  If  you  use  a  control  device  or 
combination  of  control  devices  not 
covered  in  Tables  4.A  through  4.E  to 
this  subpart,  or  you  wish  to  establish 
and  monitor  an  alternative  operating 
limit,  you  must  apply  to  the 
Administrator  for  approval  of 
alternative  monitoring  under  §63. 8(f). 

§  63.7525    What  are  my  monttoilng, 
installation,  operation,  and  maintenance 
requirements? 

(a)  Each  continuous  emissions 
monitoring  system  (CEMS)  for  carbon 
monoxide  must  be  installed,  operated, 
and  maintained  according  to  the 
procediu^s  in  paragraphs  (a)(1)  through 
(4)  of  this  section  by  the  compliance 
date. 

(1)  Each  CEMS  must  be  installed, 
operated,  and  maintained  according  to 
Performance  Specification  (PS)  4A  of  40 
CFR  part  60,  appendix  B,  and  according 
to  the  site-specific  monitoring  plan 
developed  according  to  §  63.7505(c). 

(2)  You  must  conduct  a  performance 
evaluation  of  each  CEMS  according  to 
the  requirements  in  §  63.8  and 
according  to  PS  4A  of  40  CFR  part  60, 
appendix  B. 

(3)  Each  CEMS  must  complete  a 
minimum  of  one  cycle  of  operation 
(sampling,  analyzing,  and  data 
recording)  for  each  successive  15- 
minute  period. 

(4)  The  CEMS  data  must  be  reduced 
as  specified  in  §  63.8(g)(2). 

(b)  Each  continuous  opacity 
monitoring  system  (COMS)  must  be 
Installed,  operated,  certified  and 
maintained  according  to  the  procedures 
in  paragraphs  (b)(1)  through  (7)  of  this 
section  by  the  compliance  date. 

(1)  Each  COMS  must  be  installed, 
operated,  and  maintained  according  to 
PS  1  of  40  CFR  part  60,  appendix  B. 

(2)  You  must  conduct  a  performance 
evaluation  of  each  COMS  according  to 
the  requirements  in  §  63.8  and 
according  to  PS  1  of  40  CFR  part  60, 
appendix  B. 

(3)  As  specified  in  §  63.8(c)(4)(i),  each 
COMS  must  complete  a  minimimi  of 
one  cycle  of  sampling  and  analyzing  for 
each  successive  10-second  period  and 
one  cycle  of  data  recording  for  each 
successive  6-minute  period. 

(4)  The  COMS  data  must  be  reduced 
as  specified  in  §63. 8(g)(2). 


(5)  You  must  include  in  your  site- 
specific  monitoring  plan  procedures  and 
acceptance  criteria  for  operating  and 
maintaining  each  COMS  according  to 
the  requirements  in  §  63.8(d).  At  a 
minimum,  the  monitoring  plan  must 
include  a  daily  calibration  drift 
assessment,  a  quarterly  performance 
audit,  and  an  annual  zero  alignment 
audit  of  each  COMS. 

(6)  You  must  operate  and  maintain 
each  COMS  according  to  the 
requirements  in  the  monitoring  plan 
and  the  requirements  of  §  63.8(e). 
Identify  periods  the  COMS  is  out-of- 
control  including  any  periods  that  the 
COMS  fails  to  pass  a  daily  calibration 
drift  assessment,  a  quarterly 
performance  audit,  or  an  annual  zero 
aligiunent  audit. 

(7)  You  must  determine  and  record  all 
the  6-minute  averages  and  3-hour  block 
averages  collected  for  periods  during 
which  the  COMS  is  not  out-of-control. 

(c)  You  must  install,  operate,  and 
maintain  each  continuous  parameter 
monitoring  system  (CPMS)  according  to 
the  requirements  in  §  63.8  and  the 
procedures  in  paragraphs  (c)(1)  through 
(5)  of  this  section  by  the  compliance 
date  specified  in  §63.7495. 

(1)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  four 
successive  cycles  of  operation  to  have  a 
valid  hour  of  data. 

(2)  Except  for,  monitoring 
malfunctions,  associated  repairs  and 
required  quality  assurance  or  control 
activities  (including,  as  applicable, 
calibration  checks  and  required  zero 
and  span  adjustments),  you  must 
conduct  all  monitoring  in  continuous 
operation  at  all  times  that  the  unit  is 
operating.  A  monitoring  malfunction  is 
any  sudden,  infrequent,  not  reasonably 
preventable  failure  of  the  monitoring 
system  to  provide  valid  data. 
Monitoring  failures  that  are  caused  in 
pari  by  poor  maintenance  or  careless 
operation  are  not  malfunctions. 

(3)  For  purposes  of  calculating  data 
averages,  you  must  not  use  data 
recorded  during  monitoring 
malfunctions,  associated  repairs,  out-of- 
control  periods,  or  required  quality 
assurance  or  control  activities.  You 
must  use  all  the  data  collected  during 
all  other  periods  in  assessing 
compliance.  Any  period  for  which  the 
monitoring  system  is  out-of-control  and 
data  are  not  available  for  required 
calculations  constitutes  a  deviation  from 
the  monitoring  requirements. 

(4)  Determine  the  3-hour  block 
average  of  all  recorded  readings,  except 
as  provided  in  paragraph  (c)(3)  of  this 
section. 


(5)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
check. 

(d)  For  the  equipment  to  monitor 
voltage  and  secondary  ciurent  (or  total 
power  input)  of  the  electrostatic 
precipitator  (ESP),  you  must  meet  the 
requirements  in  paragraphs  (c)  and 
(d)(1)  and  (2)  of  this  section. 

(1)  Use  the  ESP  manufacturer's 
installed  voltage  and  secondary  current 
monitoring  equipment  to  measiue 
voltage  and  secondary  current  to  the 
ESP. 

(2)  At  least  monthly,  inspect  all 
components  of  the  CPMS  for  integrity 
and  all  electrical  connections  for 
continuity. 

(e)  For  the  equipment  to  monitor 
sorbent  injection  rate  (e.g.,  weigh  belt, 
weigh  hopper,  or  hopper  flow 
measurement  device),  you  must  meet 
the  requirements  in  paragraphs  (c)  and 
(e)(1)  du-ough  (4)  of  this  section. 

(1)  Locate  the  device  in  a  position(s) 
that  provides  a  representative 
measurement  of  the  total  sorbent 
injection  rate. 

(2)  Install  and  calibrate  the  device  in 
accordance  with  manufacturer's 
procedures  and  specifications. 

(3)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity. 

(4)  At  least  annually,  calibrate  the 
device  in  accordance  with  the 
manufacturer's  procedures  and 
specifications. 

(f)  If  you  use  a  fabric  filter  to  comply 
with  the  requirements  of  this  subpart, 
you  must  install,  calibrate,  maintain, 
and  continuously  operate  a  bag  leak 
detection  system  as  specified  in 
paragraphs  (f)(1)  through  (8)  of  this 
section. 

(1)  You  must  install  and  operate  a  bag 
leak  detection  system  for  each  exhaust 
stack  of  the  fabric  filter. 

(2)  Each  bag  leak  detection  system 
must  be  installed,  operated,  calibrated, 
and  maintained  in  a  maimer  consistent 
with  the  manufacturer's  wTitten 
specifications  and  recommendations 
and  in  accordance  with  the  guidance 
provided  in  "Fabric  Filter  Bag  Leak 
Detection  Guidance,"  EPA^54/R-98- 
015,  September  1997. 

(3)  The  bag  leak  detection  system 
must  be  certified  by  the  manufacturer  to 
be  capable  of  detecting  particulate 
matter  emissions  at  concentrations  of  10 
milligrams  per  actual  cubic  meter  or 
less. 

(4)  The  bag  leak  detection  system 
sensor  must  provide  output  of  relative 
or  absolute  particulate  matter  loadings. 

(5)  The  bag  leak  detection  system 
must  be  equipped  with  a  device  to 
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continuously  record  the  output  signal 
from  the  sensor. 

(6)  The  bag  leak  detection  system 
must  be  equipped  with  an  alarm  system 
that  will  sound  automatically  when  an 
increase  in  relative  particulate  matter 
emissions  over  a  preset  level  is  detected. 
The  alarm  must  be  located  where  it  is 
easily  heard  by  plant  operating 
personnel. 

(7)  For  positive  pressure  fabric  filter 
systems,  a  bag  leak  detection  system 
must  be  installed  in  each  baghouse 
compartment  or  cell.  For  negative 
pressure  or  induced  air  fabric  filters,  the 
bag  leak  detector  must  be  installed 
downstream  of  the  fabric  filter. 

(8)  Where  multiple  detectors  are 
required,  the  system's 

instrumentation  and  alarm  may  be 
shared  among  detectors. 

§  63.7530    How  do  I  demonstrate  initial 
compliance  witti  the  emission  limitations 
and  work  practice  standards? 

(a)  You  must  demonstrate  initial 
compliance  with  each  emission 
limitation  and  work  practice  standard 
that  applies  to  you  according  to  Tables 
5.A  through  5.E  and  6  to  this  subpart. 

(b)  For  new  or  reconstructed  boilers  or 
process  heaters  in  one  of  the  liquid  fuel 
subcategories  that  bum  only  fossil  fuels 
and  other  gases  and  do  not  bum  any 
residual  oil,  you  are  not  required  to 
conduct  a  performance  test  to 
demonstrate  compliance  with  the 
emission  limits. 

(1)  To  demonstrate  initial  compliance, 
you  must  include  a  signed  statement  in 
the  Notification  of  Compliance  Status 
report  required  in  §  63.7545(e)  that 
indicates  you  bum  only  liquid  fossil 
fuels  other  than  residual  oils  either 
alone  or  in  combination  with  gaseous 
fuels. 

(2)  You  must  also  keep  records,  as 
required  in  §  63.7555,  that  demonstrate 
that  you  bvim  only  liquid  fossil  fuels 
other  than  residual  oils  either  alone  or 
in  combination  with  gaseous  fuels. 

(c)  You  must  establish  each  site- 
specific  operating  limit  in  Tables  2. A 


Where: 

Metalsinpui  =  Average  amount  of  total 
selected  metals  entering  the  boiler 
I  or  process  heater  through  fuels 
'  burned  in  units  of  poimds  per  Btu. 
This  is  the  operating  limit. 

Mi  3  Average  concentration  of  total 
selected  metals  in  fuel,  i,  during 


and  2.B  to  this  subpart  that  applies  to 
you  according  to  the  requirements  in 
§  63.7520,  Tables  4.A  through  4.E  to  this 
subpart,  and  paragraphs  (c)(1)  through 
(6)  of  this  section,  as  applicable. 

(1)  If  you  do  not  use  a  wet  or  dry 
scrubber,  you  must  set  your  operating 
limit  for  hydrogen  chloride  emissions 
based  on  the  chlorine  fuel  input 
established  during  the  initial 
performance  test  according  to  the 
procedures  in  paragraphs  (c)(l)(i)  apd 
(ii)  of  this  section. 

(i)  During  the  initial  performance  test 
for  hydrogen  chloride,  you  must 
measiue  the  average  hoiu-ly  fuel  input, 
average  chlorine  concentration,  and 
average  heat  input  of  each  fuel  burned 
during  the  3-hour  performance  test. 

(ii)  You  must  set  your  operating  limit 
for  hydrogen  chloride  using  Equation  1 
of  this  section: 


CI 


input 


(C0(Q0 


H. 


(Eq.  1) 


Where: 

Clinput  =  Average  amount  of  chlorine 
entering  the  boiler  or  process  heater 
through  fuels  burned  in  imits  of 
pounds  per  Btu.  This  is  the 
operating  limit. 

Ci  =  Average  concentration  of  chlorine 
in  fuel,  i,  diuing  each  of  the  three 
1-hour  test  periods  as  measiued 
using  the  test  methods  specified  in 
Tables  4.C  and  4.D  to  this  subpart, 
in  units  of  pound  per  pound  for 
solid  fuels,  poimds  per  gallon  for 
liquid  fuels,  or  pound  per  dry 
standard  cubic  foot  for  gaseous 
fuels. 

Qj  =  Average  hourly  input  of  fuel,  i, 
during  each  of  the  three  l-hoiu  test 
periods  in  units  of  poimd  per  hour 
for  solid  fuels,  gallons  per  hoiu  for 
liquid  fuels,  or  dry  standard  cubic 
feet  per  hoin  for  gaseous  fuels.  If 
you  do  not  bum  multiple  fuels 
diuing  the  performance  test,  it  is 
not  necessary  to  determine  the 
value  of  this  term.  Insert  a  value  of 
"1"  for  Qi. 


Hvj  =  Average  heat  input  of  fuel,  i, 
during  each  of  the  three  1-hour  test 
periods  in  units  of  Btu  per  hour  as 
measured  by  the  test  methods 
indicated  in  Tables  4.C  and  4.D  to 
this  subpart. 

n  =  Number  of  different  fuel  types  in  the 
worst-case  fuel  input  stream  burned 
during  each  of  the  three  1-hour 
performance  tests. 

(2)  If  you  do  not  use  a  wet  scrubber, 
you  must  establish  an  opacity  operating 
limit  diuing  the  initial  performance  test 
for  particulate  matter  or  total  selected  - 
metals  and  mercury.  This  opacity  level 
must  not  exceed  20  percent. 

(3)  If  you  use  a  wet  scrubber  and  you 
conduct  separate  performance  tests  for 
particulate  matter,  hydrogen  chloride, 
and  mercury  emissions,  you  must 
establish  one  set  of  operating  limits  for 
pH,  liquid  flow-rate,  and  pressure  drop. 
The  pH  must  be  the  level  established     ^" 
during  the  hydrogen  chloride 
performance  test.  The  liquid  flow-rate 
and  pressure  drop  of>erating  limits  must 
be  the  highest  of  the  values  established 
during  the  performance  tests. 

(4)  If  you  do  not  use  a  control  device 
or  do  not  want  to  take  credit  for  the 
control  device  and  you  choose  to 
comply  with  the  alternative  total 
selected  metals  emission  limit  instead  of 
particulate  matter,  you  must  set  your 
operating  limit  for  total  selected  metals 
emissions  based  on  the  metals  fuel 
input  established  during  the  initial 
performance  test  according  to  the 
procedures  in  paragraphs  (c)(4)(i)  and 
(ii)  of  this  section. 

(i)  Ehu-ing  the  initial  performance  test 
for  total  selected  metals,  you  must 
measure  the  average  hourly  fuel  input  if 
you  bum  a  combination  of  multiple 
fuels,  average  total  selected  metals 
concentration  of  the  fuel  input,  and 
average  heat  input  of  each  fuel  bumed 
during  the  3-hour  performance  test. 

(ii)  You  must  set  your  operating  limit 
for  total  selected  metals  using  Equation 
2  of  this  section: 


MetalSi^..  =  2^ 


'input 


i=l 


(M.)(Q.) 


H 


V,  I 


(Eq.  2) 


each  of  the  three  1-hour  test  periods 
as  measured  using  the  test  methods 
specified  in  Table  4.E  to  this 
subpart,  in  units  of  pound  per 
pound  for  solid  fuels,  pound  per 
gallon  for  liquid  fuels,  or  pound  per 
dry  standard  cubic  foot  for  gaseous 
fuels. 


Qj  =  Average  hourly  input  of  fuel,  i, 
during  each  of  the  three  1-hour  test 
periods  in  units  of  pounds  per  hour 
for  solid  fuels,  gallons  per  hour  for 
liquid  fuels,  or  dry  standard  cubic 
feet  per  hour  for  gaseous  fuels.  If 
you  do  not  bum  multiple  fuels 
during  the  performance  test,  it  is 
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not  necessary  to  determine  the 
value  of  this  term.  Insert  a  value  of 
"I'-forQ. 

Hv,i  =  Average  heat  input  of  fuel,  i, 
during  each  of  the  three  1-hour  test 
periods  in  imits  of  Btu  per  hour  as 
measured  by  the  test  methods 
indicated  in  Table  4.E  to  this 
subpart. 

n  =  Number  of  different  fuel  types  in  the 

worst-case  fuel  input  stream  burned 

t     during  the  3-hour  performance  test. 


(5)  If  you  do  not  use  a  control  device 
or  do  not  want  to  take  credit  for  the 
control  device,  you  must  set  your 
operating  limit  for  mercury  emissions 
based  on  the  mercury  fuel  input 
established  diuing  the  initial 
performance  test  according  to  the 
procedures  in  paragraphs  (c](5)(i)  and 
(ii)  of  this  section. 

(i)  Ehiring  the  initial  performance  test 
for  merciuy,  you  must  measiue  the 


average  hourly  fuel  input  if  you  bum  a 
combination  of  multiple  fuels,  average 
merciu7  concentration  of  the  fuel  input, 
and  average  heat  input  of  each  fuel 
burned  during  the  3-hour  performance 
test. 

(ii)  You  must  set  your  operating  limit 
for  mercury  using  Equation  3  of  this 
section: 


Mercury  j„p„,  =  ^ 


i=l 


(HG.)(Q.) 


H 


V,  I 


(Eq.  3) 


Where: 

Mercuryinpui  =  Average  amount  of 
mercury  entering  the  boiler  or 
process  heater  through  fuels  burned 
in  units  of  poimds  per  Btu.  This  is 
the  operating  limit. 
HG,  =  Average  concentration  of  merciuy 
in  fuel,  i,  diuing  each  of  the  three 
l-hoiu"  test  periods  as  measured 
using  the  test  methods  specified  in 
Table  4.E  to  this  subpart,  in  units  of 
pound  per  poimd  for  solid  fuels, 
pound  per  gallon  for  liquid  fuels,  or 
pound  per  dry  standard  cubic  foot 
for  gaseous  fuels. 
Q,  =  Average  hourly  input  of  fuel,  i, 
during  each  of  the  three  1-hour  test 
periods  in  units  of  pounds  per  hour 
for  solid  fuels,  gallons  per  hour  for 
liquid  fuels,  or  dry  standard  cubic 
feet  per  hour  for  gaseous  fuels.  If 
you  do  not  burn  multiple  fuels 
during  the  performance  test,  it  is 
not  necessary  to  determine  the 
value  of  this  term.  Insert  a  value  of 
"I'-forQ. 
Hv.i  =  Average  heat  input  of  fuel,  i, 

during  each  of  the  three  1-hour  test 
periods  in  units  of  Btu  per  hour  as 
measured  by  the  test  methods 
indicated  in  Table  4.E  to  this 
subpart. 
n  =  Number  of  different  fuel  types  in  the 
worst-case  fuel  input  stream  biuned 
during  the  3-hour  performance  test. 
(6)  You  must  establish  parameter 
operating  limits  according  to  paragraphs 
(c){6)(i)  through  (v)  of  this  section. 

(i)  To  establish  an  opacity  operating 
limit,  you  must  set  the  maximum 
opacity  operating  limit  equal  to  the 
maximum  1-hour  average  opacity  value 
measured  during  the  three-nm 
performance  test  for  particulate  matter 
or  total  selected  metals  and  mercury,  or 
20  percent,  whichever  is  lower. 

(ii)  To  establish  operating  limits  for  a 
wet  scrubber,  you  must  set  the 
minimum  operating  limits  for  pH,  liquid 
flow-rate,  and  pressure  drop  equal  to  the 


minimum  1-hour  average  values 
measured  during  the  three-nm 
performance  test. 

(iii)  To  establish  operating  limits  for 
an  electrostatic  precipitator,  you  must 
set  the  minimum  operating  limits  for 
voltage  and  secondary  current  (or  total 
power  input)  equal  to  the  minimum  1- 
hour  average  values  measured  during 
the  three-run  performance  test. 

(iv)  To  establish  operating  limits  for  a 
dry  scrubber,  you  must  set  the 
minimum  sorbent  injection  rate 
operating  limit  equal  to  the  minimum  1- 
hour  average  value  measiued  during  the 
three-run  performance  test. 

(v)  The  operating  limit  for  fabric 
filters  requires  that  a  bag  leak  detection 
system  be  installed  according  to  the 
requirements  in  §  63.7525,  and  that  each 
fabric  filter  must  be  operated  such  that 
the  bag  leak  detection  system  alarm 
does  not  soimd  more  than  5  percent  of 
the  operating  time  diu-ing  a  6-month 
period. 

(d)  You  must  submit  the  Notification 
of  Compliance  Status  report  containing 
the  results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §  63.7545(e). 

Continuous  Compliance  Requirements 

§  63.7535    How  do  I  monitor  and  collect 
data  to  demonstrate  continuous 
compliance? 

(a)  You  must  monitor  and  collect  data 
according  to  this  section. 

(b)  Except  for  monitor  malfunctions, 
associated  repairs,  and  required  quality 
assiuance  or  control  activities 
(including,  as  applicable,  calibration 
checks  and  required  zero  and  span 
adjustments),  you  must  monitor 
continuously  (or  collect  data  at  all 
required  intervals)  at  all  times  that  the 
affected  source  is  operating. 

(c)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  or  required  quality 
assiuance  or  control  activities,  in  data 


averages  and  calculations  used  to  report 
emission  or  operating  levels.  You  must 
use  all  the  data  collected  during  all 
other  periods  in  assessing  the  operation 
of  the  control  device  and  associated 
control  system. 

§63.7540    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations  and  work  practice  standards? 

(a)  You  must  demonstrate  continuous 
compliance  with  each  emission  limit, 
operating  limit,  and  work  practice 
standard  in  Tables  1  through  3  to  this 
subpart  that  applies  to  you  according  to 
the  methods  specified  in  Tables  7.A, 
7.B,  and  8  to  this  subpart  and 
paragraphs  {a)(l)  through  (9)  of  this  . 
section. 

(1)  For  affected  sources  electing  to 
comply  with  an  emission  limit  based  on 
fuel  analysis,  you  must  keep  records  of 
all  fuels  bvuTied  in  each  boiler  or 
process  heater  during  the  reporting 
period  to  demonstrate  that  all  fuels  used 
would  result  in  lower  emissions  of 
particulate  matter  or  total  selected 
metals,  lower  emissions  of  hydrogen 
chloride,  and  lower  emissions  of 
mercvuy  than  the  emissions  from  the 
worst-case  fuel  input  that  was  burned 
during  the  initial  performance  test.  You 
must  also  keep  records  that  demonstrate 
that  all  fuels  burned  diu-ing  the 
reporting  period  were  obtained  from  the 
Scune  suppliers  as  those  fuels  biuned 
dicing  the  performance  test. 

(2)  For  new  or  reconstructed  boilers  or 
process  heaters  in  one  of  the  liquid  fuel 
subcategories  that  burn  only  fossil  fuels 
and  other  gases  and  do  not  bum  any 
residual  oil,  you  are  not  required  to  set 
and  maintain  operating  limits  to 
demonstrate  continuous  compliance 
with  the  emission  limits.  To 
demonstrate  continuous  compliance 
with  the  emission  limits,  you  must 
include  a  signed  statement  in  each 
semiannual  compliance  report  required 
in  §  63.7550  that  indicates  you  burned 
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only  liquid  fossil  fuels  other  than 
residual  oils,  either  alone  or  in 
combination  with  gaseous  fuels,  diuing 
the  reporting  period;  and  you  must  also 
keep  records,  as  required  in  paragraph 
(a)(1)  of  this  section  and  §63.7555,  that 
demonstrate  that  you  bum  only  liquid 
fossil  fuels  other  than  residual  oils, 
either  alone  or  in  combination  with 
gaseous  fuels. 

(3)  If  you  plan  to  bum  a  new  type  of 
fuel,  a  fuel  from  a  new  supplier,  or  a 
new  mixtiue  of  fuels  and  your  operating 
limit  for  hydrogen  chloride  is  cUorine 
input,  you  must  demonstrate 
continuous  compliance  by  recalculating 
the  chlorine  input  using  Equation  1  of 

§  63.7530  according  to  the  procediu-es 
specified  in  paragraphs  {a)(3)(i)  through 
(iii)  of  this  section. 

(i)  Determine  for  any  new  fuel  the 
heating  value  and  the  chlorine 
concentration,  based  on  supplier  data  or 
own  fuel  analysis,  according  to  the 
provisions  in  the  site-specific  test  plan 
developed  according  to  the 
requirements  in  §  63.7520(a). 

(ii)  Estimate  the  maximum  hourly 
input  at  which  each  fuel  will  be  bumed. 

(iii)  Recalculate  the  amoimt  of 
chlorine  that  would  be  put  into  the 
boiler  or  process  heater  dicing  an  horn- 
under  these  new  conditions  using 
Equation  1  of  §63. 7530. 

(4)  If  you  plan  to  bum  a  new  type  of 
fuel,  a  ftiel  from  a  new  supplier  or  a  new 
mixture  of  fuels,  your  operating  limit  for 
hydrogen  chloride  is  chlorine  input,  and 
the  results  of  recalculating  the  chlorine 
input  using  Equation  1  of  §  63.7530  are 
higher  than  the  chlorine  input  operating 
limit  established  dming  the  initial 
performance  test,  then  you  must 
conduct  a  new  performance  test 
according  to  the  procedures  in  §  63.7520 
to  demonstrate  that  the  hydrogen 
chloride  emissions  do  not  exceed  the 
emission  limitation.  You  must  also 
establish  a  new  operating  limit  based  on 
this  performance  test  according  to  the 
procedures  in  §  63.7530(c). 

(5)  If  you  plan  to  biun  a  new  type  of 
fuel,  a  fuel  from  a  new  supplier,  or  a 
new  mixture  of  fuels  and  you  choose  to 
comply  with  the  alternative  total 
selected  metals  emission  limit  instead  of 
particulate  matter  and  yoin  operating 
limit  is  the  total  selected  metals  fuel 
content,  you  must  demonstrate 
continuous  compliance  with  your 
operating  limit  by  recalculating  the  total 
selected  metals  input  using  Equation  2 
of  §  63.7530  according  to  the  procedures 
specified  in  paragraphs  (a)(5)(i)  through 
(iii)  of  this  section. 

(i)  Determine  for  any  new  fuel  the 
heating  value  and  the  total  selected 
metals  concentration;  based  on  supplier 
data  or  own  fuel  analysis,  according  to 


the  provisions  in  the  site-specific  test 
plan  developed  according  to  the 
requirements  in  §  63.7520(a). 

(ii)  Estimate  the  maximum  hourly 
input  at  which  each  fuel  will  be  bumed. 

(iii)  Recalculate  the  amount  of  total 
selected  metals  that  would  be  put  into 
the  boiler  or  process  heater  during  an 
hour  under  these  new  conditions  using 
Equation  2  of  §  63.7530. 

(6)  If  you  plan  to  bum  a  new  type  of 
fuel,  a  Kiel  from  a  new  supplier  or  a  new 
mixture  of  fuels,  you  choose  to  comply 
with  the  alternative  total  selected  metals 
emission  limit  instead  of  particulate 
matter,  and  the  results  of  recalculating 
the  total  selected  metals  input  using 
Equation  2  of  §  63.7530  are  higher  than 
the  total  selected  metals  operating  limit 
established  during  the  initial 
performance  test,  then  you  must 
conduct  a  new  performance  test 
according  to  the  procedures  in  §  63.7520 
to  demonstrate  that  the  total  selected 
metals  emissions  do  not  exceed  the 
emission  limit.  You  must  also  establish 
a  new  operating  limit  based  on  this 
performance  test  according  to  the 
procedvu^s  in  §63. 7530(c). 

(7)  If  you  plan  to  bum  a  new  type  of 
fuel,  a  fuel  from  a  new  supplier,  or  a 
new  mixture  of  fuels  and  your  operating 
limit  for  mercmy  emissions  is  the 
mercury  fuel  content,  you  must 
demonstrate  continuous  compliance 
with  yoin  operating  limit  by 
recalculating  the  mercury  input  using 
Equation  3  of  §  63.7530  according  to  the 
procedures  specified  in  paragraphs 
(a)(7)(i)  through  (iii)  of  this  section. 

(i)  Determine  for  any  new  fuel  the 
heating  value  and  the  mercury 
concentration,  based  on  supplier  data  or 
own  fuel  analysis,  according  to  the 
provisions  in  the  site-specific  test  plan 
developed  according  to  the 
requirements  in  §  63.7520(a). 

(ii)  Estimate  the  maximum  hoinly 
input  at  which  each  fuel  will  be  biuned. 

(iii)  Recalculate  the  amount  of    ' 
mercury  that  would  be  put  into  the 
boiler  or  process  heater  during  an  hour 
under  these  new  conditions  using 
Equation  3  of  §63.7530. 

(8)  If  you  plan  to  bum  a  new  type  of 
fuel,  a  fuel  from  a  new  supplier  or  a  new 
mixture  of  fuels,  and  the  results  of 
recalculating  the  mercury  input  using 
Equation  3  of  §  63.7530  are  Higher  than 
the  mercmy  operating  limit  established 
during  the  initial  performance  test,  then 
you  must  conduct  a  new  performance 
test  according  to  the  procedures  in 

§  63.7520  to  demonstrate  that  the 
mercury  emissions  do  not  exceed  the 
emission  limit.  You  most  also  establish 
a  new  operating  limit  based  on  this 
performance  test  according  to  the 
procedures  in  §  63.7530(c). 


(9)  If  your  unit  is  controlled  with  a 
iabhc  filter,  you  must  demonstrate 
continuous  compliance  with  the 
operating  limits  for  fabric  filters  by 
operating  each  fabric  filter  system  such 
that  the  bag  leak  detection  system  does 
not  soimd  more  than  5  percent  of  the 
operating  time  during  a  6-month  period 
and  by  keeping  records  of  the  date,  time, 
and  duration  of  each  alarm,  the  time 
corrective  action  was  initiated  and 
completed,  a  brief  description  of  the 
cause  of  the  alarm  and  the  corrective 
action  taken.  You  must  also  record  the 
percent  of  the  operating  time  during 
each  6-month  period  that  the  alarm 
soimds.  In  calculating  this  operating 
time  percentage,  if  inspection  of  the 
fabric  filter  demonstrates  that  no 
corrective  action  is  required,  no  alarm 
time  is  counted.  If  corrective  action  is 
required,  each  alarm  shall  be  counted  as 
a  minimum  of  1  hour.  If  you  take  longer 
than  1  hour  to  initiate  corrective  action, 
the  alarm  time  shall  be  coimted  as  the 
actual  amount  of  time  taken  to  initiate 
corrective  action. 

(b)  You  must  report  each  instance  in 
which  you  did  not  meet  each  emission 
limit  and  each  operating  limit  in  Tables 
7.A  and  7.B  to  this  subpart  that  apply 
to  you.  This  includes  periods  of  startup, 
shutdown,  and  malfunction.  You  must 
also  report  each  instance  in  which  you 
did  not  meet  the  work  practice 
requirements  in  Table  8  to  this  subpart 
that  apply  to  you.  These  instances  are 
deviations  from  the  emission  limitations 
and  work  practice  standards  in  this 
subpart.  These  deviations  must  be 
reported  according  to  the  requirements 
in  §63.7550. 

(c)  During  periods  of  startup,   ' 
shutdown,  and  malfunction,  you  must 
operate  in  accordance  with  the  startup, 
shutdown,  and  malfunction  plan  as 
required  in  §  63.7505(d). 

(d)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  startup,  shutdown, 
and  malfunction  plan.  The 
Administrator  will  determine  whether 
deviations  that  occin  during  a  period  of 
startup,  shutdown,  or  malfunction  are 
violations,  according  to  the  provisions 
in  §  63.6(e). 

Notifications,  Reports,  and  Records 

§  63.7545    What  notifications  must  I  submit 
and  when? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.6(h)(4)  and  (5), 
63.7(b)  and  (c),  63.8  (e),  63.8(f)(4)  and 
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(6),  and  63.9  Cb)  through  (h)  that  apply 
to  you  by  the  dates  specified. 

(b)  As  specified  in  §  63.9(b)(2),  if  you 
startup  your  affected  source  before 
[DATE  OF  PUBUCATION  OF  THE 
FINAL  RULE  IN  THE  FEDERAL 
REGISTER],  you  must  submit  an  Initial 
Notification  not  later  than  120  calendar 
days  after  [DATE  THE  FINAL  RULE  IS 
PUBLISHED  IN  THE  FEDERAL 
REGISTER].  The  Initial  Notification 
must  include  the  information  required 
in  paragraphs  (b)(1)  and  (2)  of  this 
section,  as  applicable. 

(1)  If  your  affected  source  has  an 
annual  capacity  factor  of  greater  than  10 
percent,  your  Initial  Notification  must 
include  the  information  required  by 

§  63.9(b)(2). 

(2)  If  your  affected  source  has  a 
federally  enforceable  permit  that  limits 
the  annual  capacity  factor  to  less  than 
or  equal  to  10  percent  such  that  the  luiit 
is  in  one  of  the  limited  use 
subcategories  (the  limited  use  solid  fuel 
subcategory,  the  limited  use  liquid  fuel 
subcategory,  or  the  limited  use  gaseous 
fuel  subcategory),  your  Initial 
Notification  must  include  the 
information  required  by  §  63.9(b)(2)  and 
also  a  signed  statement  indicating  yoiu' 
affected  source  has  a  federally 
enforceable  permit  that  limits  the 
annual  capacity  factor  to  less  than  or 
equal  to  10  percent. 

(c)  As  specified  in  §  63.9(b)(3),  if  you 
startup  your  new  or  reconstructed 
affected  soxuce  on  or  after  [DATE  THE 
FINAL  RULE  IS  PUBUSHED  IN  THE 
FEDERAL  REGISTER],  you  must  submit 
an  Initial  Notification  not  later  than  120 
calendar  days  after  you  become  subject 
to  this  subpart.  The  Initial  Notification 
must  include  the  information  required 
in  paragraphs  (c)(1)  and  (2)  of  this 
section,  as  applicable. 

(1)  If  your  affected  source  has  an 
annual  capacity  factor  of  greater  than  10 
percent,  your  Initial  Notification  must 
include  the  information  required  by 

§  63.9(b)(3). 

(2)  If  your  affected  source  has  a 
federally  enforceable  permit  that  limits 
the  annual  capacity  factor  to  less  than 
or  equal  to  10  percent  such  that  the  unit 
is  in  one  of  the  limited  use 
subcategories,  yoiu'  Initial  Notification 
must  include  the  information  required 
by  §  63.9(b)(3)  and  also  a  signed 
statement  indicating  your  affected 
source  has  a  federally  enforceable 
permit  that  limits  the  annual  capacity 
factor  to  less  than  or  equal  to  10  percent. 

(d)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 


scheduled  to  begin  as  required  in 
§  63.7(b)(1). 

(e)  If  you  are  required  to  conduct  a 
performance  test  or  other  initial 
compliance  demonstration  as  specified 
in  Tables  4.A  through  4.E,  5.A  through 
5.E,  or  6  to  this  subpart,  you  must 
submit  a  Notification  of  Compliance 
Status  report  according  to  §  63.9(h)(2)(ii) 
and  the  requirements  specified  in 
paragraphs  (e)(l)(i)  through  (e)(l)(vii)  of 
this  section. 

(1)  For  each  initial  comphance 
demonstration,  you  must  submit  the 
Notification  of  Compliance  Status 
report,  including  all  performance  test 
results,  before  the  close  of  business  on 
the  60th  calendar  day  following  the 
completion  of  the  performance  test  and/ 
or  other  initial  compliance 
demonstrations  according  to 
§  63.10(d)(2).  The  Notification  of 
Compliance  Status  report  must  contain 
all  the  information  specified  in 
paragraphs  (e)(I)(i)  through  (vii)  of  this 
section,  as  applicable. 

(i)  A  description  of  the  affected 
source(s)  including  identification  of 
which  subcategory  the  soiuce  is  in,  the 
capacity  of  the  source,  a  description  of 
the  add-on  controls  used  on  the  source 
description  of  the  fuel(s)  burned,  and 
justification  for  the  worst-case  fuel 
biuned  during  the  performance  test. 

(ii)  Summary  of  the  results  of  all 
performance  tests,  fuel  analyses,  and 
calculations  conducted  to  demonstrate 
initial  compliance  including  all 
established  operating  limits. 

(iii)  Identification  of  whether  you  are 
complying  with  the  particulate  matter 
emission  limit  or  the  alternative  total 
selected  metals  emission  limit. 

(iv)  A  signed  certification  that  you 
have  met  all  applicable  emission 
limitations  and  work  practice  standards. 

(v)  A  summary  of  the  carbon 
monoxide  emissions  monitoring  data 
recorded  during  the  performance  test  to 
show  that  you  have  met  the  work 
practice  standard  in  Table  6  to  this 
subpart,  if  applicable. 

(vi)  If  your  new  or  reconstructed 
boiler  or  process  heater  is  in  one  of  the 
liquid  fuel  subcategories  and  bums  only 
liquid  fossil  fuels  other  than  residual  oil 
either  alone  or  in  combination  with 
gaseous  fuels,  you  must  submit  a  signed 
statement  certifying  this  in  yoiu- 
Notification  of  Compliance  Status 
report. 

(vii)  If  you  had  a  deviation  from  any 
emission  limitation  or  work  practice 
standard,  you  must  also  submit  a 
description  of  the  deviation,  the 
duration  of  the  deviation,  and  the 
corrective  action  taken  in  the 
Notification  of  Compliance  Status 
report. 


§63.7550    What  reports  must  I  submit  and 
wtwn? 

(a)  You  must  submit  each  report  in 
Table  9  to  this  subpart  that  applies  to 
you. 

(b)  Unless  the  Administrator  has 
approved  a  different  schedule  for 
submission  of  reports  under  §  63.10(a), 
you  must  submit  each  report  by  the  date 
in  Table  9  to  this  subpart  and  according 
to  the  requirements  in  paragraphs  (b)(1) 
through  (5)  of  this  section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
yoiu-  affected  source  in  §  63.7495  and 
ending  on  Jime  30  or  December  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  first  calendar 
half  after  the  compliance  date  that  is 
specified  for  yoin  soiuce  in  §  63.7495. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
Jvdy  31  or  January  31,  whichever  date  is 
the  first  date  following  the  end  of  the 
first  calendar  half  after  the  compliance 
date  that  is  specified  for  your  soiuce  in 
§63.7495. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
June  30  or  the  semiannual  reporting 
period  from  July  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  semiannual 
reporting  period. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71 ,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii){A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs  (b) 
(1)  through  (4)  of  this  section. 

(c)  The  compliance  report  must 
contain  the  information  required  in 
paragraphs  (c)  (1)  through  (11)  of  this 
section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  The  total  fuel  use  by  eacn  affected 
source  electing  to  comply  with  an 
emission  limit  based  on  fuel  analysis  for 
each  calendar  month  within  the 
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semiannual  reporting  period  including, 
but  not  limited  to,  a  description  of  the 
fuel,  the  total  fuel  usage  amount  with 
units  of  measiue,  and  information  on 
the  supplier  of  the  fuel  and  original 
source  location  of  the  fuel. 

(5)  A  summary  of  the  results  of  the 
annual  performance  tests  and 
documentation  of  any  operating  limits 
that  were  reestablished  diuing  this  test, 
if  applicable. 

(6)  A  signed  statement  indicating  that 
you  biuned  no  new  tjrpes  of  fuel,  no 
fuels  from  a  new  supplier,  or  no  new 
fuel  mixture.  Or,  if  you  did  bum  a  new 
type  of  fuel,  a  fuel  from  a  new  supplier, 
or  a  new  fuel  mixtiue  and  your 
operating  limit  for  hydrogen  chloride  is 
fuel  chlorine  input,  you  must  submit  the 
calculation  of  chlorine  input,  using 
Equation  1  of  §63.7530,  that 
demonstrates  that  your  soiuce  is  still 
within  its  operating  limit  for  hydrogen 
chloride  emissions.  If  you  burned  a  new 
type  of  fuel,  fuel  from  a  new  supplier, 
or  a  new  fuel  mixtiue  and  your 
operating  limit  for  the  alternative  total 
selected  metals  emission  limit  is  fuel 
total  selected  metals  input,  you  must 
submit  the  calculation  of  total  selected 
metals  input,  using  Equation  2  of 

§  63.7530,  that  demonstrates  that  your 
source  is  still  within  its  operating  limit 
for  total  selected  metals  emissions.  If 
you  burned  a  new  type  of  fuel,  fuel  from 
a  new  supplier,  or  a  new  fuel  mixture 
and  your  operating  limit  for  mfercury  is 
fuel  mercury  input,  you  must  submit  the 
calculation  of  mercury  input,  using 
Equation  3  of  §  63.7530,  that 
demonstrates  that  your  sovirce  is  still 
within  its  operating  limit  for  mercury 
emissions. 

(7)  If  you  wish  to  bum  a  new  type  of 
fuel,  a  fuel  from  a  new  supplier,  or  a 
new  fuel  mixture,  and  you  cannot 
demonstrate  compliance  with  the 
hydrogen  chloride  operating  limit  using 
Equation  1  of  §  63.7530,  the  total 
selected  metals  operating  limit  using 
Equation  2  of  §  63.7530,  or  the  mercury 
operating  limit  using  Equation  3  of 

§  63.7530,  you  must  include  in  the 
compliance  report  a  statement 
indicating  the  intent  to  conduct  a  new 
performance  test  under  the  new  worst- 
case  conditions. 

(8)  The  average  daily  hoius  of 
operation  by  each  source  for  each 
calendar  month  within  the  semiannual 
reporting  period. 

(9)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period 
and  you  took  actions  consistent  with 
your  startup,  shutdown,  and 
malfunction  plan,  the  compliance  report 
must  include  the  information  in 
§63.10(d)(5)(i). 


(10)  If  there  are  no  deviations  from 
any  emission  limitations  (eniission 
limits  or  operating  limits)  in  this 
subpart  that  apply  to  you  and  there  are 
no  deviations  from  the  requirements  for 
work  practice  standards  in  Table  8  to 
this  subpart,  a  statement  that  there  were 
no  deviations  from  the  emission 
limitations  or  work  practice  standards 
diuing  the  reporting  period. 

(11)  If  there  were  no  periods  during 
which  the  CMS,  including  CEMS, 
COMS,  and  CPMS.  were  out-of-control 
as  specified  in  §  63.8(c)(7),  a  statement 
that  there  were  no  periods  during  which 
the  CMS  were  out-of-control  diuing  the 
reporting  period. 

(d)  For  each  deviation  from  an 
emission  limitation  (emission  limits  or 
operating  limits)  in  this  subpart  and  for 
each  deviation  from  the  requirements 
for  work  practice  standards  in  Table  8 
to  this  subpart  that  occurs  at  an  affected 
source  where  you  are  not  using  CMS  to 
comply  with  that  emission  limitation  or 
work  practice  standard,  the  compliance 
report  must  contain  the  information  in 
paragraphs  (c)  (1)  through  (11)  of  this 
section  and  the  information  required  in 
paragraphs  (d)  (1)  through  (4)  of  this 
section.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 

(1)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(2)  A  description  of  the  deviation  and 
which  limitation  you  deviated  from. 

(3)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause),  as 
applicable,  and  the  corrective  action 
taken. 

(4)  A  copy  of  the  test  report  if  the 
annual  performance  test  showed  a 
deviation  from  the  emission  limit  for 
particulate  matter  or  the  altemative  total 
selected  metals  limit,  a  deviation  from 
the  hydrogen  chloride  emission  limit,  or 
a  deviation  from  the  mercury  emission 
limit. 

(e)  For  each  deviation  frpm  an 
emission  limitation  (emission  limitation 
and  operating  limit)  or  work  practice 
standard  in  this  subpart  occurring  at  an 
affected  source  where  you  are  using  a 
CMS  to  comply  with  that  emission 
limitation  or  work  practice  standard, 
you  must  include  the  information  in 
paragraphs  (c)  (1)  through  (11)  of  this 
section  and  the  information  required  in 
paragraphs  (e)  (1)  through  (12)  of  this 
section.  This  includes  periods  of 
startup,  shutdown,  and  malfunction  and 
any  deviations  from  your  site-specific 
monitoring  plan  as  required  in 

§  63.7505(c). 

(1)  The  date  and  time  that  each 
malfunction  started  and  stopped  and 


description  of  the  nature  of  the 
deviation  (i.e.,  what  you  deviated  from). 

(2)  The  date  and  time  that  each  CMS 
was  inoperative,  except  for  zero  (low- 
level)  and  high-level  checks. 

(3)  The  date,  time,  and  duration  that 
each  CMS  was  out-of-control,  including 
the  information  in  §  63.8(c)(8). 

(4)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(5)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(6)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  startup, 
shutdowrn,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 

(7)  A  summary  of  the  total  duration  of 
CMS  downtime  during  the  reporting 
period  and  the  total  duration  t)f  CMS 
downtime  as  a  percent  of  the  total 
source  operating  time  during  that 
reporting  period. 

(8)  An  identification  of  each 
parameter  that  was  monitored  at  the 
affected  source  for  which  there  was  a 
deviation,  including  opacity,  cartxjn 
monoxide,  and  operating  parameters  for 
wet  scrubbers  and  other  control  devices. 

(9)  A  brief  description  of  the  source 
for  which  there  was  a  deviation. 

<10)  A  brief  description  of  each  CMS 
for  which  there  was  a  deviation. 

(11)  The  date  of  the  latest  CMS 
certification  or  audit  for  the  system  for 
which  there  was  a  deviation. 

(12)  A  description  of  any  changes  in 
CMSs,  processes,  or  controls  since  the 
last  reporting  period  for  the  source  for 
which  there  was  a  deviation. 

(f)  Each  affected  source  that  has 
obtained  a  title  V  operating  permit 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71  must  report  all  deviations  as 
defined  in  this  subpart  in  the 
semiaimual  monitoring  report  required 
by  40  CFR  70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A).  If  an  affected  source 
submits  a  compliance  report  pursuant  to 
Table  9  to  this  subpart  along  with,  or  as 
part  of,  the  semiannual  monitoring 
report  required  by  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  and  the  compliance 
report  includes  all  required  information 
concerning  deviations  fro^  any 
emission  limitation  (including  any 
operating  limit),  or  work  practice 
standard  in  this  subpart,  submission  of 
the  compliance  report  satisfies  any 
obligation  to  report  the  same  deviations 
in  the  semiannual  monitoring  report. 
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However,  submission  of  a  compliance 
report  does  not  otherwise  affect  any 
obligation  the  affected  source  may  have 
to  report  deviations  from  permit 
requirements  to  the  permit  authority. 

§63.7555    What  records  must  I  keep? 

(a)  You  must  keep  records  according 
to  paragraphs  (a)  (1)  through  (3)  of  this 
section. 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
docimientation  supporting  any  Initial 
Notification  or  Notification  of 
Compliance  Status  or  semiannual 
compliance  report  that  you  submitted, 
according  to  the  requirements  in 
§63.10{b){2)(xiv). 

(2)  The  records  in  §  63.6{e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests  or 
other  compliance  demonstrations, 
performance  evaluations,  and  opacity 
observations  as  required  in 
§63.10(b)(2)(viii). 

(b)  For  each  CEMS,  CPMS,  and 
COMS,  you  must  keep  records 
according  to  paragraphs  (b)  (1)  through 
(5)  of  this  section. 

(1)  Records  described  in  §63.10(b)(2] 
(vi)  through  (xi). 

(2)  Monitoring  data  for  COMS  during 
a  performance  evaluation  as  required  in 
§63.6(h)(7)(i)and(ii). 

(3)  Previous  (i.e.,  superseded) 
versions  of  the  performance  evaluation 
plan  as  required  in  §  63.8(d)(3). 

(4)  Request  for  alternatives  to  relative 
accuracy  test  for  CEMS  as  required  in 
§63.8(f)(6)(i). 

(5)  Records  of  the  date  and  time  that 
each  deviation  started  and  stopped,  and 
whether  the  deviation  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(c)  You  must  keep  the  records 
required  in  Tables  7.A,  7.B,  and  8  to  this 
subpart  including  records  of  all 
monitoring  data  and  calculated  averages 
for  applicable  operating  limits  such  as 
opacity,  pressure  drop,  carbon 
monoxide,  and  pH  to  show  continuous 
compliance  with  each  emission 
limitation,  operating  limit  and  work 
practice  standard  that  applies  to  you. 

(d)  You  must  also  keep  the  records  in 
paragraphs  (d)  (1)  through  (5)  of  this 
section. 

(1)  You  must  keep  records  of  daily 
fuel  use  by  each  source  electing  to 
comply  with  an  emission  limit  based  on 
fuel  analysis,  including  the  type(s]  of 
fuel,  amount(s)  used,  and  the  suppliers) 
and  original  source  location(s). 

(2)  You  must  keep  records  of  daily 
hours  of  operation  by  each  source. 

(3)  A  copy  of  all  calculations  and 
supporting  documentation  of  chlorine 


fuel  input,  using  Equation  1  of 
§  63.7530,  that  were  done  to 
demonstrate  continuous  compliance 
with  the  hydrogen  chloride  emission 
limitation.  Supporting  documentation 
should  include  results  of  any  fuel 
analyses  and  basis  for  the  estimates  of 
maximiun  fuel  input. 

(4)  A  copy  of  all  calculations  and 
supporting  documentation  of  total 
selected  metals  fuel  input,  using 
Equation  2  of  §  63.7530,  that  were  done 
to  demonstrate  continuous  compliance 
with  the  total  selected  metals  emission 
limitation.  Supporting  documentation 
should  include  results  of  any  fuel 
analyses  and  basis  for  the  estimates  of 
maximum  fuel  input. 

(5)  A  copy  of -all  calculations  and  * 
supporting  documentation  of  mercury 
fuel  input,  using  Equation  3  of 

§  63.7530,  that  were  done  to 
demonstrate  continuous  compliance 
with  the  mercury  emission  limitation. 
Supporting  documentation  should 
include  results  of  any  fuel  analyses  and 
basis  for  the  estimates  of  maximum  fuel 
input. 

(e)  If  your  boiler  or  process  heater  has 
a  federally  enforceable  permit  that 
limits  the  annual  capacity  factor  to  less 
than  or  equal  to  10  percent  such  that  the 
unit  is  in  one  of  the  limited  use 
subcategories,  you  must  keep  the 
records  in  paragraphs  (e)  (1)  and  (2)  of 
this  section. 

(1)  A  copy  of  the  federally  enforceable 
permit  that  limits  the  annual  capacity 
factor  of  the  source  to  less  than  or  equal 
to  10  percent. 

(2)  Fuel  use  records  for  the  days  the 
boiler  or  process  heater  was  operating. 

§63.7560    In  wturt  form  and  how  long  must 
i  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measiuement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  can  keep 
the  records  offsite  for  the  remaining  3 
years. 

Other  Requirements  and  Information 

§63.7565    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  10  to  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§  63.1  through  63.15  apply  to  you. 


§  63.7570    Wtio  implen>ents  and  enforces 
this  sut>part? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency  has  the  authority  to 
implement  and  enforce  this  subpart. 
You  should  contact  yoiu  EPA  Regional 
Office  to  find  out  if  this  subpart  is 
delegated  to  your  State,  local,  or  tribal 
agency. 

(b)  in  delegating  implementation  and 
enforcement  authority  to  this  subpart  to 
a  State,  local,  or  tribal  agency  under  40 
CFR  part  63,  subpart  E,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  and  are  not  transferred  to 
the  State,  local,  or  tribal  agency.  The 
U.S.  EPA  retains  oversight  of  this  rule 
and  can  take  enforcement  actions,  as 
appropriate. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  listed  in  paragraphs  (c)(1) 
through  (5)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
non-opacity  emission  limits  and  work 
practice  standards  in  §63. 7500(a) 
through  (c)  under  §  63.6(g). 

(2)  Approval  of  alternative  opacity 
emission  limits  in  §  63.7500(a)  imder 
§  63.6(h)(9). 

(3)  Approval  of  major  alternatives  to 
test  methods  under  §63. 7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(4)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f)  and  as 
defined  in  §63.90. 

(5)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

§63.7575    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  §  63.2, 
and  in  this  section  as  follows: 

Annual  capacity  factor  means  the 
ratio  between  the  actual  heat  input  to  a 
boiler  or  process  heater  frtim  the  fuels 
burned  during  a  calendar  year  and  the 
potential  heat  input  to  the  boiler  or 
process  heater  had  it  been  operated  for 
8,760  hours  during  a  calendar  year  at 
the  maximum  steady  state  design  heat 
input  capacity. 

Bag  leak  detection  system  means  an 
instnunent  that  is  capable  of  monitoring 
particulate  matter  loadings  in  the 
exhaust  of  a  fabric  filter  (i.e.,  baghouse) 
in  order  to  detect  bag  failiu-es.  A  bag 
leak  detection  system  includes,  but  is 
not  limited  to,  an  instrument  that 
operates  on  electrodynamic, 
triboelectric,  light  scattering,  light 
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transmittance,  or  other  principle  to 
monitor  relative  participate  matter 
loadings. 

Biomassfuel  means  wood,  wood 
residue,  and  wood  products  (e.g.,  trees, 
tree  stumps,  tree  limbs,  bark,  lumber, 
sawdust,  sanderdust,  chips,  scraps, 
slabs,  millings,  and  shavings);  vegetative 
agricultural  and  silvicultural  materials, 
such  as  logging  residues  (slash),  nut  and 
grain  hulls  and  chaff  (e.g.,  almond, 
walnut,  peanut,  rice,  and  wheat), 
bagasse,  orchard  prunings,  com  stalks, 
coffee  bean  hulls  and  grounds. 

Boiler  means  an  enclosed  device 
using  controlled  flame  combustion  and 
having  the  primary  piu-pose  of 
recovering  thermal  energy  in  the  form  of 
steam  or  hot  water.  Waste  heat  boilers 
are  excluded  from  this  definition. 

Coal  means  all  solid  fuels  classifiable 
as  anthracite,  bituminous,  sub- 
bituminous,  or  lignite  by  the  American 
Society  for  Testing  and  Materials  in 
ASTM  D388-77,  "Standard 
Specification  for  Classification  of  Coals 
by  Rank,"  coal  refuse,  and  petroleimi 
coke.  Synthetic  fuels  derived  from  coal 
for  the  purpose  of  creating  useful  heat 
including,  but  not  limited  to,  solvent- 
refined  coal,  coal-oil  mixtiues,  and  coal- 
water  mixtures,  are  included  in  this 
definition  for  the  purposes  to  this 
subpart. 

Coal  refuse  means  any  by-product  of 
coal  mining  or  coal  cleaning  operations 
with  an  ash  content  greater  than  50 
percent  (by  weight)  and  a  heating  value 
less  than  13,900  kilojoules  per  kilogram 
(6,000  Btu  per  pound)  on  a  dry  basis. 

Commercial /Institutional  boiler 
means  a  boiler  used  in  commercial 
establishments  or  institutional 
establishments  such  as  medical  centers, 
research  centers,  institutions  of  higher 
education,  hotels,  and  laundries  to 
provide  electricity,  steam,  and/or  hot 
water. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obUgation  established  by  this  subpart 
including,  but  not  limited  to,  any 
emission  limitation  (including  any 
operating  limit)  or  work  practice 
standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation  (including  any  operating 
limit)  or  work  practice  standard  in  this 
subpart  during  startup,  shutdown,  or 
malfunction,  regardless  of  whether  or 


not  such  failure  is  permitted  by  this 
subpart. 

Distillate  oil  means  fuel  oils  that 
contain  0.05  weight  percent  nitrogen  or 
less  and  comply  with  the  specifications 
for  fuel  oil  numbers  1  and  2,  as  defined 
by  the  American  Society  for  Testing  and 
Materials  in  ASTM  D39&-78,  "Standard 
Specifications  for  Fuel  Oils." 

Dry  scrubber  means  an  add-on  air 
pollution  control  system  that  injects  dry 
alkaline  sorbent  (dry  injection)  or  sprays 
an  alkaline  sorbent  (spray  dryer)  to  react 
with  and  neutralize  acid  gas  in  the 
exhaust  stream  forming  a  dry  j)owder 
material. 

Electric  utility  steam  generating  unit 
means  a  fossil  fuel-fired  combustion 
unit  of  more  than  25  megawatts  that 
serves  a  generator  that  produces 
electricity  for  sale.  A  unit  that 
cogenerates  steam  and  electricity  and 
supplies  more  than  one-third  of  its 
potential  electric  output  capacity  and 
more  than  25  megawatts  electrical 
output  to  any  utility  power  distribution 
system  for  sale  is  considered  an  electric 
utility  steam  generating  unit. 

Electrostatic  precipitator  means  an 
add-on  air  pollution  control  device  used 
to  capture  particulate  matter  by  charging 
the  particles  using  an  electrostatic  field, 
collecting  the  particles  using  a  grounded 
collecting  surface,  and  transporting  the 
particles  into  a  hopper. 

Emission  limitation  means  any 
emission  limit  or  operating  limit. 

Fabric  filter  means  an  add-on  air 
pollution  control  device  used  to  capture 
particulate  matter  by  filtering  gas 
streams  through  filter  media,  also 
known  as  a  baghouse. 

Federally  enforceable  means  all 
limitations  and  conditions  that  are 
enforceable  by  the  Administrator, 
including  the  requirements  of  40  CFR 
parts  60  and  61,  requirements  within 
any  applicable  State  implementation 
plan,  and  any  permit  requirements 
estabhshed  under  40  CFR  52.21  or  51.18 
and  51.24. 

Firetube  boiler  means  a  boiler  in 
which  hot  gases  of  combustion  pass 
through  the  tubes  and  water  contacts  the 
outside  surfaces  of  the  tubes. 

Fossil  fuel  means  natural  gas, 
petroleum,  coal,  and  any  form  of  solid, 
liquid,  or  gaseous  fuel  derived  firom 
such  materials. 

Gaseous  fuel  includes,  but  is  not 
limited  to,  natural  gas,  process  gas, 
refinery  gas  and  biogas. 

Heat  input  means  heat  derived  fi-om 
combustion  of  fuel  in  a  boiler  or  process 
heater  and  does  not  include  the  heat 
input  firom  preheated  combustion  air, 
recirculated  flue  gases,  or  exhaust  gases 
from  other  sources  such  as  gas  turbines, 
internal  combustion  engines,  kilns,  etc. 


Hot  water  heater  means  a  closed 
vessel  in  which  water  is  heated  by 
combustion  of  gaseous  fuel  and  is 
withdrawn  for  use  external  to  the  vessel 
at  pressures  not  exceeding  16p  pounds 
per  square  inch  gauge  (psig),  including 
the  apparatus  by  which  the  heat  is 
generated  and  sdl  controls  and  devices 
necessary  to  prevent  water  temperatures 
fi-om  exceeding  210°F  (99°C). 

Industrial  boiler  means  a  boiler  used 
in  manufacturing,  processing,  mining,  ' 
and  refining  or  any  other  industry  to 
provide  steam,  hot  water,  and/or 
electricity. 

Large  gaseous  fuel  subcategory  means 
any  boiler  or  process  heater  that  bums 
only  gaseous  fuels  not  combined  with 
any  Uquid  or  solid  fuels,  has  a  rated 
capacity  of  greater  than  10  MMBtu  per 
hour  heat  input,  and  has  an  annual 
capacity  factor  of  greater  than  10 
percent. 

Large  liquid  fuel  subcategory  means 
any  boiler  or  process  heater  that  does 
not  bum  any  solid  fuel  and  bums  any 
liquid  fuel  either  alone  or  in 
combination  with  gaseous  fuels,  has  a 
rated  capacity  of  greater  than  10  MMBtu 
per  hour  heat  input,  and  has  an  annual 
capacity  factor  of  greater  than  10 
percent. 

Large  solid  fuel  subcategory  meains 
any  watertube  boiler  or  process  heater 
that  bums  any  amount  of  solid  fuel 
either  alone  or  in  combination  with 
liquid  or  gaseous  fuels,  has  a  rated 
capacity  of  greater  than  10  MMBtu  per 
hour  heat  input,  and  has  an  annual 
capacity  factor  of  greater  than  10 
percent. 

Limited  use  gaseous  fuel  subcategory 
includes  any  boiler  or  process  heater 
that  bums  only  gaseous  fuels  not 
combined  with  any  liquid  or  solid  fuels, 
has  a  rated  capacity  of  greater  than  10 
MMBtu  per  hour  heat  input,  and  has  a 
federally  enforceable  annual  average 
capacity  factor  of  equal  to  or  less  than 
10  percent. 

Limited  use  liquid  fuel  subcategory 
includes  any  boiler  or  process  heater 
that  does  not  bum  any  solid  fuel  and 
bums  any  liquid  fuel  either  alone  or  in 
combination  with  gaseous  fuels,  has  a 
rated  capacity  of  greater  than  10  MMBtu 
per  hour  heat  input,  and  has  a  federally 
enforceable  annual  average  capacity 
foctor  of  equal  to  or  less  than  10  percent. 

Limited  use  solid  fuel  subcategory 
includes  any  boiler  or  process  heater 
that  bums  any  amount  of  solid  fuel 
either  alone  or  in  combination  with 
liquid  or  gaseous  fuels,  has  a  rated 
capacity  of  greater  than  10  MMBtu  per 
hour  heat  input,  and  has  a  federally 
enforceable  annual  average  capacity 
factor  of  equal  to  or  less  than  10  percent. 


1714 


Federal  Register/Vol.  68,  No.  8/Monday,  January  13,  2003 /Proposed  Rules 


Liquid  fossil  fuel  means  petroleum, 
distillate  oil,  residual  oil  and  any  form 
of  liquid  fuel  derived  from  such 
material. 

Liquid  fuel  includes,  but  is  not 
limited  to,  distillate  oil,  residual  oil, 
waste  oil,  and  process  liquids. 

Natural  gas  means: 

(1)  A  naturally  occurring  mixtiue  of 
hydrocarbon  and  nonhydrocarbon  gases 
found  in  geologic  formations  beneath 
the  earth's  surface,  of  which  the 
principal  constituent  is  methane;  or 

(2)  Liquid  petroleum  gas,  as  defined 
by  the  American  Society  for  Testing  and 
Materials  in  ASTM  Dl  835-82, 
"Standard  Specification  for  Liquid 
Petroleum  Gases." 

Opacity  means  the  degree  to  which 
emissions  reduce  the  transmission  of 
light  and  obsciire  the  view  of  an  object 
in  the  background. 

Particulate  matter  means  any  finely 
divided  solid  or  liquid  material,  other 
than  uncombined  water,  as  measiired  by 
the  test  methods  specified  under  this 
subpart,  or  an  alternative  method. 

Pirocess  heater  means  an  enclosed 
device  using  controlled  flame,  and  the 
unit's  primary  purpose  is  to  transfer 
heat  indirectly  to  a  process  stream 
(liquid,  gas,  or  solid)  or  to  a  heat  transfer 
material  for  use  in  a  process  imit  instead 
of  generating  steam.  Process  heaters  are 
devices  in  which  the  combustion  gases 


do  not  directly  come  into  contact  with 
process  materials. 

Residual  oil  means  crude  oil,  fuel  oil 
numbers  1  and  2  that  have  a  nitrogen 
content  greater  than  0.05  weight 
percent,  and  all  fuel  oil  niunbers  4,  5 
and  6,  as  defined  by  the  American 
Society  for  Testing  and  Materials  in 
ASTM  D396-78,  "Standard 
Specifications  for  Fuel  Oils." 

Responsible  official  means 
responsible  official  as  defined  in  §  70.2. 

Small  gaseous  fuel  subcategory 
includes  any  boiler  or  process  heater 
that  bums  only  gaseous  fuels  not 
combined  with  any  liquid  or  solid  fuels, 
and  has  a  rated  capacity  of  less  than  or 
equal  to  10  MMBtu  per  hour  heat  input. 

Small  liquid  fuel  subcategory  includes 
any  boiler  or  process  heater  that  does 
not  bum  any  solid  fuel,  and  bums  any 
liquid  fuel  either  alone  or  in 
combination  with  gaseous  fuels,  and  has 
a  rated  capacity  of  less  than  or  equal  to 
10  MMBtu  per  hour  heat  input. 

Small  solid  fuel  subcategory  includes 
any  firetube  boiler  that  bums  any 
amount  of  solid  fuel  either  alone  or  in 
combination  with  liquid  or  gaseous 
fuels,  and  any  other  boiler  or  process 
heater  that  bums  any  amoimt  of  solid 
fuel  either  alone  or  in  combination  with 
liquid  or  gaseous  fuels,  and  has  a  rated 
capacity  of  less  than  or  equal  to  10 
MMBtu  per  horn  heat  input. 


Solid  fuel  includes,  but  is  not  limited 
to,  coal,  wood,  biomass,  tires,  plastics, 
and  other  nonfossil  solid  materials. 

Total  selected  metals  means  the 
combination  of  the  following  metallic 
hazardous  air  pollutants:  arsenic, 
berylliiun,  cadmium,  chromiiun,  lead, 
manganese,  nickel  and  selenium. 

Waste  heat  boiler  means  a  device  that 
recovers  normally  unused  energy  and 
converts  it  to  usable  heat.  Waste  heat 
boilers  are  also  referred  to  as  heat 
recovery  steam  generators. 

Watertube  boiler  means  a  boiler  in 
which  water  passes  through  the  tubes 
and  hot  gases  of  combustion  pass  over 
the  outside  surfaces  of  the  tubes. 

Wet  scrubber  means  any  add-on  air 
pollution  control  device  that  mixes  an 
aqueous  stream  or  slurry  with  the 
exhaust  gases  from  a  boiler  or  process 
heater  to  control  emissions  of 
particulate  matter  and/or  to  absorb  and 
neutralize  acid  gases,  such  as  hydrogen 
chloride. 

Work  practice  startdard  means  any 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  that  is  promulgated  pursuant  to 
section  112(h)  of  the  Clean  Air  Act. 

Tables  to  Subpart  DDDDD  of  Part  63 

As  stated  in  §  63.7500,  you  must 
comply  with  the  following  applicable 
emission  limits: 


Table  1  to  Subpart  DDDDD  of  Part  63— Emission  Limits 


For.  .  . 

You  must  meet  these  emission  limits  .  .  . 

1.  Each  new  or  recor^tructed  industrial,  commercial,  or  institutional 
twitef  or  process  heater  in  the  large  solid  fuel  subcategory. 

1 

a.  Emissions  of  particulate  matter  must  not  exceed  0.026  lb  per  MMBtu 
of  heat  input;  or 

b.  Emissions  of  total  selected  metals  must  not  exceed  0.0001  lb  per 
MMBtu  of  heat  input. 

c.  Emissions  of  hydrogen  chloride  must  not  exceed  0.02  lb  per  MMBtu 
of  heat  input. 

d.  Emissions  of  mercury  must  not  exceed  0.000003  lb  per  MMBtu  of 
heat  input. 

2.  Each  new  or  reconstructed  industrial,  commercial,  inslitutiortal  boiler 
or  process  heater  in  the  large  liquid  fuel  subcategory. 

a.  Emissions  of  particulate  matter  must  not  exceed  0.03  lb  per  MMBtu 
of  heat  input. 

b.  emissions  of  hydrogen  chloride  must  not  exceed  0.0005  lb  per 
MMBtu  of  heat  input. 

3.  Each  new  or  reconstructed  industrial,  commercial,  or  institutional 
boiler  or  process  heater  in  the  limited  use  solid  fuel  subcategory. 

a.  Emissions  of  particulate  matter  must  not  exceed  0.026  lb  per  MMBtu 
of  heat  input;  or 

b.  Emissions  of  total  selected  metals  must  not  exceed  0.0001  lb  per 
MMBtu  of  heat  input 

c.  Emissions  of  hydrogen  chloride  must  not  exceed  0.02  lb  per  MMBtu 
of  heat  input. 

d.  Emissions  of  mercury  must  not  exceed  0.000003  lb  per  MMBtu  of 
heat  input. 

4.  Each  new  or  reconstructed  industrial,  commercial,  or  institutional 
boiler  or  process  heater  in  the  limited  use  liquid  fuel  subcategory. 

a.  Emissions  of  particulate  matter  must  not  exceed  0.03  lb  per  MMBtu 
of  fieat  input. 

b.  Emissions  of  hydrogen  chloride  must  not  exceed  0.0009  lb  per 
MMBtu  of  heat  input. 

Federal  Register /Vol.  68,  No.  8 /Monday,  January  13,  2003  /  Proposed  Rules 


1715 


Table  1  to  Subpart  DODDD  of  Part  63— Emission  Limits— Continued 


For.  .  . 


5.  Each  new  or  reconstructed  industrial,  commercial,  or  institutional 
boiler  or  process  heater  in  the  small  solid  fuel  subcategory. 


6.  Each  new  or  reconstructed  industrial,  commercial,  or  institutional 
boiler  or  process  heater  in  the  small  liquid  hjel  subcategory. 


7.  Each  existing  industrial,  commercial,  or  institutional  boiler  or  process 
heater  in  the  large  solid  fuel  subcategory.. 


You  must  meet  these  emission  limits 


a.  Emissions  of  particulate  matter  must  not  exceed  0.026  lb  per  MMBtu 
of  heat  input;  or 

b.  Emissions  of  total  selected  metals  must  not  exceed  0.0001  lb  per 
MMBtu  of  heat  input. 

c.  Emissions  of  hydrogen  chloride  must  not  exceed  0.02  lb  per  MMBtu 
of  heat  input. 

d.  Emissions  of  nriercury  must  not  exceed  0.000003  lb  per  MMBtu  of 
heat  input. 


a.  Emissions  of  particulate  matter  must  not  exceed  0.03  lb  per  MMBtu 
of  heat  input. 

b.  emissions  of  hydrogen  chloride  must  not  exceed  0.0009  lb  per 
MMBtu  of  heat  input. 


8.  Each  existing  industrial,  commercial,  or  institutional  boiler  or  process 
heater  in  the  limited  use  solid  fuel  subcategory. 


a.  Emissions  of  particulate  matter  must  not  exceed  0.07  lb  per  MMBtu 
of  heat  input;  or 

b.  Emissions  of  total  selected  metals  must  not  exceed  0.001  lb  per 
MMBtu  of  heat  input. 

c.  Emissions  of  hydrogen  chloride  must  not  exceed  0.09  lb  per  MMBtu 
of  heat  input. 

d.  Emissions  of  mercury  must  not  exceed  0.000007  lb  per  MMBtu  of 
heat  input. 


a.  Emissions  of  particulate  matter  must  not  exceed  0.21  lb  per  MMBtu 
of  heat  input;  or 

b.  Emissions  of  total  selected  metals  must  not  exceed  0.001  lb  per 
MMBtu  of  heat  input. 


lAs  stated  in  §63.7500,  you  must  comply  with  the  applicable  operating  limits:  .» 

Table  2.A  to  Subpart  DDDDD  of  Part  63— Operating  Limits  for  Boilers  and  Process  Heaters  in  the  Large, 

Limited  Use,  or  Small  Solid  Fuel  Subcategories 


For.. 


1.  Each  new  or  reconstructed  industrial,  com- 
mercial, or  institutional  boiler  or  process  heat- 
er in  the  large  solid  fuel  subcategory,  the  lim- 
lited  use  solid  fuel  subcategory,  or  the  small 
isotid  fuel  subcategory. 


That  is  controlled  with . 


a.  An  add-on  contol  other  than  a  wet  scrutiber 
or  a  dry  scrubber 


b.  A  fabric  filter  either  alone  or  in  combination 
with  an  add-on  control  other  than  a  wet 
scrubber  or  a  dry  scnjbt)er. 


You  must  meet  these  operating  limits . 


i.  Maintain  opacity  to  less  than  or  equal  to  the 
operating  level  established  during  the  per- 
fomiance  test  according  to  the  provisions  in 
§  63.7530(c)  that  demonstiBted  compliance 
with  the  emission  limits  for  particulate  mat- 
ter and  mercury  or  the  opacity  level  estat)- 
lished  during  the  performance  test  accord- 
ing to  the  provisions  in  §  63.7530(c)  that 
demonstrated  compliance  with  ttie  alter- 
native emission  limitation  for  total  selected 
metals  and  the  mercury  emission  limit;  and 

ii.  Maintain  the  fuel  chlorine  content  to  less 
than  or  equal  to  the  operating  level  estab- 
lished during  the  performance  test  accord- 
ing to  the  provisions  in  §  63.7530(c)  that 
demonstrated  compliance  with  the  emission 
limit  for  hydrogen  chloride. 

i.  Maintain  the  fabric  filter  operation  such  that 
the  operating  limit  established  for  fabric  fil- 
ters in  §63,7530(c)(6)(v)  is  maintained;  and 

ii.  Maintain  the  fuel  chlorine  content  to  less 
than  or  equal  to  the  operating  level  estab- 
lished during  the  performance  test  accord- 
'ing  to  the  provisions  in  §  63.7530(c)  that 
demonstrated  compliance  with  the  emission 
limit  for  hydrogen  chloride. 


^ 
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Table  2.A  to  Subpart  DDDDD  of  Part  63— Operating  Limits  for  Boilers  and  Process  Heaters  in  the  Large, 

Limited  Use,  or  Small  Solid  Fuel  Subcategories— Continued 


For. 


That  is  controlled  with . 


You  must  meet  these  operating  limits . 


c.  A  wet  scrubber 


d.  A  wet  scrubber  in  combination  with  a  fabric 
filter. 


e.   A  wet  scrubber  in  combination  with  an 
electrostatic  precipitator. 


y 


f.  A  dry  scrubber 


Maintain  the  minimum  pH,  pressure  drop,  and 
liquid  flow-rate  at  or  above  the  operating 
levels  established  during  the  performance 
test  according  to  provisions  in  §  63.7530(c) 
that  demonstrated  compliance  with  the 
emission  limits  for  particulate  matter,  mer- 
cury, and  hydrogen  chloride  or  the  levels 
established  during  the  performance  test  ac- 
cording to  tt)e  provisions  in  §63.7530<c) 
ttiat  denrKXistrated  compliance  with  the 
emission  limits  for  hydrogen  chloride,  mer- 
cury, and  the  alternative  total  selected  met- 
als emission  limit. 

i.  Maintain  the  minimum  pH,  pressure  drop, 
and  liquid  flow-rate  of  the  wet  scrubber  at 
or  above  the  operating  levels  established 
during  the  performance  test  accordirtg  to 
provisions  in  §  63.7530(c)  that  dem- 
onstrated compliance  with  the  emission  lim- 
its for  particulate  matter,  hydrogen  chloride, 
and  mercury  or  the  levels  established  dur- 
ing tfie  performance  test  according  to  the 
provisions  in  §  63.7530(c)  that  dem- 
onstrated compliance  with  the  emission  lim- 
its for  hydrogen  chloride,  mercury,  and  the 
altemative  total  selected  metals  emission 
limit;  and 

ii.  Maintain  the  fabric  filter  operation  such  that 
tfie  operating  limit  established  for  fabric  fil- 
ters in  §63.7530(c)(6)(v)  is  maintained. 

Maintain  ttie  minimum  pH,  pressure  drop,  and 
liquid  flow-rate  of  the  wet  scrubber  and  the 
minimum  voltage  and  secondary  current  or 
total  power  input  of  the  electrostatic  precipi- 
tator at  or  above  the  operating  levels  estab- 
lished during  the  performance  test  accord- 
ing to  the  provisions  in  §  63.7530(c)  that 
demonstrated  compliance  with  the  emission 
limits  for  particulate  matter,  hydrogen  chlo- 
ride, and  mercury  or  the  levels  established 
during  the  performance  test  according  to 
the  provisions  in  §  63.7530(c)  that  dem- 
onstrated compliance  with  the  emission  lim- 
its for  hydrogen  chloride,  mercury,  and  the 
alterrutive  total  selected  metals  emission 
limit. 

i.  Maintain  the  minimum  sort>ent  injection  rate 
of  the  dry  scmbber  at  or  above  the  oper- 
ating levels  established  during  the  perform- 
ance test  according  to  the  provisions  in 
§  63.7530(c)  that  demonstrated  compliance 
with  the  emission  limit  for  hydrogen  chloride 
emissions;  and 

ii.  Maintain  opacity  to  less  than  or  equal  to  ttie 
operating  level  estat>lished  during  the  per- 
formance test  according  to  the  provisions  in 
§  63.7530(c)  that  demonstrated  compliance 
with  the  emission  limits  for  particulate  mat- 
ter and  mercury  emissions  or  the  opacity 
level  established  during  the  performance 
test  according  to  the  provisions  in 
§  63.7530(c)  that  demonstrated  compliance 
with  the  altemative  emission  limits  for  total 
selected  metals  and  the  mercury  emission 
limit. 


Federal  Register / Vol.  68,  No.  8 /Monday,  January  13,  2003 / Proposed  Rules 


1717 


Table  2.A  to  Subpart  DDDDD  of  Part  63— Operating  Limits  for  Boilers  and  Process  Heaters  in  the  Large, 

Limited  Use,  or  Small  Solid  Fuel  Subcategories— Continued' 


For. 


2.  Each  new  or  reconstructed  industrial,  com- 
mercial, or  institutional  boiler  or  process  heat- 
er In  the  large  solid  fuel  sutx:ategory,  ttie  lim- 
ited use  solid  fuel  sutKiategory,  or  the  small 
solid  fuel  subcategory  that  is  complying  with 
the  alternative  total  selected  metals  emission 
limit  instead  of  the  particulate  matter  emis- 
sion limit  (this  is  an  option  for  those  units  that 
can  demonstrate  compliance  on  the  basis  of 
fuel  analysis  without  controls). 


That  is  controlled  with . 


g.  A  dry  scrubber  in  combination  with  a  fabric 
filter. 


a.  Either  no  add-on  controls  or  add-on  con- 
trols for  which  you  do  not  wish  to  take  cred- 
it for  any  emission  reduction  of  total  se- 
lected metals  or  mercury. 


You  must  meet  tfiese  operating  limits . . 


i.  Maintain  minimum  sort)ent  injection  rate  of 
tfie  dry  scrut)tjer  at  or  above  the  operating 
level  established  during  the  performance 
test  according  to  the  provisions  in 
§  63.7530(c)  tfiat  demonstrated  compliance 

•  with  tfie  emission  limit  for  hydrogen  chloride 
emissions;  and 

ii.  Maintain  the  fabric  filter  operation  such  tfiat 
tfie  operating  limit  established  for  fabric  fil- 
ters in  §63.7530(c)(6)(v)  is  maintained. 


3.  Each  existing  industrial,  commercial,  or  insti- 
tutional boiler  or  process  heater  in  the  large 
solid  fuel  subcategory. 


a.  An  add-on  control  other  than  a  wet  scrub- 
ber or  a  dry  scrubt>er. 


b.  A  fabric  filter  either  alone  or  in  combination 
with  an  add-on  control  other  than  a  wet 
scrubber  or  a  dry  scrubber. 


c.  A  wet  scrubtwr 


i.  Maintain  the  fuel  total  selected  metals  con- 
tent to  less  than  or  equal  to  the  operating 
level  established  during  tfie  performance 
test  according  to  tfie  provisions  in 
§  63.7530(c)  that  demonstrated  compliance 
with  the  emission  limit  for  total  selected 
metals;  and 

ii.  Maintain  tfie  fuel  chlorine  content  to  less 
tfian  or  equal  to  the  operating  level  estat>- 
lished  during  the  performance  test  accord- 
ing to  the  provisions  in  §63.7530(c)  that 
demonstrated  compliance  with  tfie  emission 
limit  for  hydrogen  chloride;  and 

iii.  Maintain  the  fuel  mercury  content  to  less 
than  or  equal  to  the  operating  level  estab- 
lished during  the  performance  test  accord- 
ing to  the  provisions  in  §  63.7530(c)  that 
demonstrated  compliance  with  the  emission 
limit  for  mercury. 


i.  Maintain  opacity  to  less  than  or  equal  to  the 
operating  level  estal)lished  during  tfie  per- 
formance test  according  to  the  provisions  in 
§  63.7530(c)  that  demonstrated  compliance 
with  tfie  emission  limits  tor  particulate  mat- 
ter and  nnercury  or  the  opacity  level  estab- 
lished during  the  performance  test  accord- 
ing to  the  provisions  in  §  63.7530(c)  that 
demonstrateid  compliance  with  tfie  alter- 
native emission  limit  for  total  selected  met- 
als and  the  mercury  emission  limit;  and 

ii.  Maintain  the  fuel  chlorine  content  to  less 
tfian  or  equal  to  tfie  operating  level  estat>- 
lished  during  the  performance  test  accord- 
ing to  the  provisions  in  §  63.7530(c)  that 
demonstrated  compliance  with  tfie  emission 
limit  for  hydrogen  chloride. 

i.  Maintain  the  fabnc  fitter  operation  such  tfiat 
tfie  operating  limit  estatjiished  for  fat)ric  fil- 
ters in  §63.7530(c)(6)(v)  is  maintained;  and 

ii.  Maintain  the  fuel  chlorine  content  to  less 
tfian  or  equal  to  tfie  operating  level  estal>- 
lished  during  the  performance  test  accord- 
ing to  the  provisions  in  §  63.7530(c)  that 
demonstrated  compliance  with  tfie  emission 
limit  for  hydrogen  chloride. 

Maintain  the  minimum  pH,  pressure  drop,  and 
liquid  flow-rate  at  or  above  the  operating 
levels  estat>Usfied  during  the  performance 
test  acconJing  to  provisions  in  §  63.7530(c) 
that  demonstrated  compliance  with  tfie 
emission  limits  for  particulate  matter,  hydro- 
gen chloride,  and  mercury  emissions  or  tfie 
levels  established  during  the  performance 
test  according  to  the  provisions  in 
§  63.7530(c)  that  demonstrated  compliance 
with  tfie  emission  limits  for  hydrogen  chlo- 
ride, mercury,  and  the  alternative  total  se- 
lected metals  emission  limit. 
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Table  2.A  to  Subpart  DDDDD  of  Part  63— Operating  Limits  for  Boilers  and  Process  Heaters  in  the  Large, 

Limited  Use,  or  Small  Solid  Fuel  Subcategories— Continued 


For. 


That  Is  controlled  with . 


You  must  meet  these  operating  limits . 


d.  A  wet  scrubber  in  combination  with  a  fabric 
fiHer. 


e.  A  wet  scrubber  in  combination  with  an 
electrostatic  precipitator. 


f.  A  dry  scrubber 


g.  A  dry  scrubber  in  combination  with  a  fabric 
fitter. 


i.  Maintain  the  minimum  pH,  pressure  drop, 
and  liquid  flow-rate  of  the  wet  scrubber  at 
or  above  \he  operating  levels  established 
during  the  performance  test  accordirtg  to 
provisions  in  §  63.7530(c)  that  dem- 
onstrated compliance  with  ttie  emission  lim- 
its for  particulate  matter,  hydrogen  chloride, 
and  mercury  emissions  or  the  levels  estab- 
lished during  the  performance  test  accord- 
ing to  the  provisions  in  §  63.7530(c)  that 
demonstrated  compliance  with  the  emission 
linMts  for  hydrogen  chloride,  mercury,  and 
the  alternative  total  selected  metals  emis- 
sion limit;  ar)d 

ii.  Maintain  ttie  fatMic  fitter  operation  such  that 
tfie  operating  limit  established  for  fabric  fil- 
ters in  §63.7530(c)(6)(v)  is  maintained. 

Maintain  ttie  mininHim  pH,  pressure  drop,  and 
liquid  flow-rate  of  the  wet  scrubber  and  tfie 
minimum  voltage  and  secondary  current  or 
total  power  input  of  tfie  electrostatic  precipi- 
tator at  or  above  the  operating  levels  estab- 
lished during  the  performance  test  accord- 
ing to  the  provisions  in  §  63.7530(c)  that 
demonstrated  compliance  with  the  emission 
limits  for  particulate  matter,  hydrogen  chlo- 
ride, and  mercury  emissions  or  the  levels 
establisf)ed  during  tfie  performarK:e  test  ac- 
cording to  tfie  provisions  in  §  63.7530(c) 
that  denKtnstrated  compliance  with  the 
emission  limits  for  hydrogen  cfiloride,  mer- 
cury, and  tfie  attemative  total  selected  met- 
als emission  limit. 

i.  Maintain  the  minimum  soitient  injection  rate 
of  tfie  dry  scrubber  at  or  atx>ve  tfie  oper- 
ating levels  establisfied  during  the  perform- 
ance test  according  to  tfie  provisions  in 
§  63.7530(c)  that  demonstrated  compliance 
with  the  emission  limit  for  hydrogen  chloride 
emissions;  and 

ii.  Maintain  opacity  to  less  tfian  or  equal  to  the 
operating  level  establisfied  during  tfie  per- 
formance test  according  to  the  provisions  in 
§  63.7530(c)  that  demonstrated  compliance 
with  tfie  emission  limits  for  particulate  mat- 
ter and  mercury  or  tfie  opacity  level  estab- 
lished during  the  performance  test  accord- 
ing to  the  provisions  in  §  63.7530(c)  that 
demonstrated  compliance  with  the  atter- 
native  emission  limit  for  total  selected  met- 
als and  tfie  mercury  emission  limit. 

i.  Maintain  minimum  sorbent  injection  rate  of 
tfie  dry  scrubber  at  or  above  the  operating 
level  establisfied  during  tfie  performance 
test  according  to  the  provisions  in 
§  63.7530(c)  that  demonstrated  compliance 
with  tfie  emission  limit  for  hydrogen  chloride 
emissions;  and 

ii.  Maintain  the  fabric  filter  operation  such  that 
the  operating  limit  establisfied  for  fabric  fil- 
ters in  §63.7530(c)(6)(v)  is  maintained. 
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Table  2.A  to  Subpart  DDDDD  of  Part  63— Operating  Limits  for  Boilers  and  Process  Heaters  in  the  Large. 

Limited  Use,  or  Small  Soud  Fuel  Subcategories— Continued 


For. 


.  Each  existing  industrial,  conimerctal,  or  Insti- 
tutional tXMler  or  process  heater  in  the  large 
solid  fuel  subcategory  that  is  complying  with 
the  alternative  total  selected  metals  emission 
limit  instead  of  the  particulate  matter  emis- 
sion limit  (this  is  an  option  for  those  units  that 
can  demonstrate  compliance  on  the  basis  of 
fuel  analysis  without  controls). 


That  is  controlled  with . 


a.  Either  no  add-on  controls  or  add-on  con- 
trols for  which  you  do  not  wish  to  take  cred- 
it for  any  emission  reduction  of  total  se- 
lected metals  or  mercury. 


5.  Each  existing  industrial,  commercial,  or  insti- 
tutional boiler  or  process  heater  in  the  limited 
use  solid  fuel  subcategory. 


a.  An  add-on  control  other  than  a  wet  scrub- 
ber. 


You  must  meet  these  operating  limits . 


Maintain  the  fuel  total  selected  metals  corv 
tent  to  less  than  or  equal  to  the  operating 
level  establistied  during  ttie  performance 
test  according  to  the  provisions  in 
§63.7530(0)  that  demonstrated  compliance 
with  the  emission  limit  for  total  selected 
metals;  and 

.  Maintain  the  fuel  chlorine  content  to  less 
tfian  or  equal  to  the  operating  level  estab- 
lished during  ttii  perfonnance  test  accord- 
ing to  the  provisions  in  §  63.7530(c)  that 
demonstrated  compliance  with  the  emission 
limit  for  hydrogen  chloride;  and 

i.  Maintain  the  fuel  mercury  content  to  less 
tfian  or  equal  to  the  operating  level  estab- 
lished during  the  performance  test  accord- 
ing to  the  provisions  in  §  63.7530(c)  that 
demonstrated  compliance  with  the  emission 
limit  for  mercury. 


b.  A  fabric  filter  either  alone  or  in  comt)ination 
with  an  add-on  control  other  than  a  wet 
scrut)ber. 


c.  A  wet  scrubber 


d.  A  wet  scrubt>er  in  combination  with  a  fabric 
filter. 


Maintain  opacity  to  less  tfian  or  equal  to  ttie 
operating  level  estat)llshed  during  the  per- 
fomiance  test  according  to  the  provisions  in 
§63.7530(0)  that  demonstrated  compliance 
with  the  emission  limit  for  parttculate  matter 
or  tf)e  operating  level  established  during  the 
performance  test  tfiat  demonstrated  compli- 
ance with  the  alternative  emission  limit  for 
total  selected  metals. 

i.  Maintain  opacity  to  less  than  or  equal  to  ttie 
operating  level  established  during  ttie  per- 
formance test  according  to  ttie  provisKxis  in 
,  §63.7530(0)  that  demonstrated  compliance 
with  the  emission  limit. for  particulate  matter 
or  the  operating  level  established  during  ttie 
perfonnance  test  that  demonstrated  compli- 
ance with  the  alternative  emission  limit  for 
total  selected  metals;  and 

ii.  Maintain  the  fabric  fitter  operation  such  ttiat 
the  operating  limit  estat>lished  for  fabric  fil- 
ters in  §63.7530(cM6)(v)  is  maintained. 

Maintain  tt>e  minimum  pressure  drop  and  liq- 
uid flow-rate  at  or  above  the  operating  lev- 
els established  during  the  performance  test 
according  to  ttie  provisions  in  §63  7530(0) 
ttiat  demonstrated  compliance  with  ttie 
emission  limit  for  particulate  matter  emis- 
sions or  the  levels  established  during  ttie 
performance  test  according  to  ttie  provi- 
sions in  §63.7530(0)  that  demonstrated 
compliance  with  ttie  altemative  total  se- 
lected metals  emission  limit. 

i.  Maintain  ttie  minimum  pressure  drop  and 
liquid  flow-rate  at  or  above  the  operating 
levels  established  during  the  performance 
test  according  to  ttie  provisions  in 
§63.7530(0)  that  demonstrated  compliance 
with  the  emission  limit  for  particulate  matter 
emissions  or  ttie  levels  established  during 
ttie  performance  test  according  to  the  provi- 
sions in  §63  7530(0)  that  demonstrated 
compliance  with  the  altemative  total  se- 
lected metals  emission  limit;  and 

ii.  Maintain  ttie  fabric  filter  operation  such  ttiat 
the  operating  limit  established  for  fabric  fil- 
ters in  §63.7530(c)(6)(v)  is  maintained. 
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Table  2.A  to  Subpart  DDDDD  of  Part  63— Operating  Limits  for  Boilers  and  Process  Heaters  in  the  Large, 

Limited  Use,  or  Small  Solid  Fuel  Subcategories— Continued 


Fof... 

That  is  controlled  with . . . 

You  must  meet  these  operating  limits . . . 

1 

e.  A  wet  scrubber  in  combination  with  an 
electrostatic  c  precipitator. 

Maintain  the  minimum  pressure  drop  and  liq- 
uid flow-rate  of  the  wet  scrubber  and  the 
minimum  voltage  and  secondary  current  of 
tfie  electrostatic  precipitator  at  or  above  ttie 
operating  levels  established  during  the  per- 
fomiance  test  according  to  the  provisions  in 
§  63.7530(c)  that  demonstrated  compliance 
with  the  emission  limit  for  particulate  matter 
emissions  or  the  levels  established  during 
the  performance  test  according  to  the  provi- 
sions in  §  63.7530(c)  that  demonstrated 
compliance  with  the  altemative  total  se- 
lected metals  emission  limit. 

6.  Each  existing  industrial,  commercial,  or  insti- 
tutional boiler  or  process  heater  in  the  limited 
use  solid  fuel  subcategory  that  is  complying 
with   the   alternative   total   selected   metals 
emission  limit  Instead  of  the  particulate  mat- 
ter emission  limit  (this  is  an  option  for  those 
units  ttiat  can  demonstrate  compliance  on  ttw 
basis  of  fuel  analysis  without  controls). 

Either  no  add-on  controls  for  which  you  do 
not  wish  to  take  credit  for  any  emission  re- 
duction of  total  selected  metals. 

Maintain  the  fuel  total  selected  metals  content 
to  less  than  or  equal  to  the  operating  level 
established  during  the  performance  test  ac- 
cording to  the  provisions  in  §  63.7530(c) 
that  demonstrated  compliance  with  the 
emission  limit  for  total  selected  metals. 

As  stated  in  §  63.7500,  you  must  comply  with  the  following  applicable  operating  limits: 

Table  2.B  to  Subpart  DDDDD  of  Part  63— Operating  Limits  for  Boilers  and  Process  Heaters  in  the  Large, 

Limited  Use,  or  Small  Liquid  Fuel  Subcategories 


For 


That  is  controlled  with 


You  must  nrteet  tfiese  operating  limits  . 


1.  Each  new  or  reconstnicted  industrial,  com- 
mercial, institutional  boiler  or  process  heater 
in  the  large  liquid  fuel  subcategory,  the  lim- 
ited use  liquid  fuel  subcategory,  or  the  small 
liquid  fuel  subcategory  (boilers  or  process 
heaters  In  one  of  the  liquid  fuel  subcategories 
tttat  bum  only  fossil  fuels  and  gases  and  do 
not  bum  any  residual  oil  are  excluded  from 
this  operating  limit). 


a.  An  add-on  control  other  than  a  wet  scrut>- 
t>er  or  a  dry  scrubber. 


b.  A  fabric  filter  either  alone  or  In  combination 
with  an  add-on  control  other  than  a  wet 
scrut)ber  or  a  dry  scrubber. 


c.  A  wet  scrubber 


d.  A  wet  scrubber  in  combination  with  a  fabric 
fitter. 


I.  Maintain  opacity  to  less  than  or  equal  to  tf>e 
operating  level  established  during  the  per- 
formance test  according  to  the  provisions  in 
§  63.7530(c)  that  demonstrated  compliance 
with  the  emission  limit  for  particulate  matter; 
and 

ii.  Maintain  the  fuel  chlorine  content  to  less 
than  or  equal  to  the  operating  level  estat>- 
lished  during  Vhe  performance  test  accord- 
ing to  the  provisions  in  §  63.7530(c)  that 
demonstrated  compliance  with  the  emission 
limit  for  hydrogen  chloride. 

I.  Maintain  the  fabric  filter  operation  such  that 
the  operating  limit  established  for  fabric  fil- 
ters In  §63.7530(c)(6)(v)  is  maintained;  and 

ii,  Maintain  the  fuel  chlorine  content  to  less 
than  or  equal  to  the  operating  level  estab- 
lished during  the  performance  test  accord- 
ing to  the  provisions  in  §  63.7530(c)  that 
demonstrated  compliance  with  ttie  emission 
limit  for  hydrogen  chloride. 

Maintain  tfie  minimum  pH,  pressure  drop,  and 
liquid  flow-rate  at  or  above  tfie  operating 
levels  established  during  the  performance 
test  according  to  provisions  In  §  63.7530(c) 
that  demonstrated  compliance  with  the 
emission  limits  for  particulate  matter  emis- 
sions and  hydrogen  chloride  emissions. 

i.  Maintain  ttie  minimum  pH,  pressure  drop, 
and  liquid  flow-rate  of  the  wet  scrubtier  at 
or  above  the  operating  levels  established 
during  tfie  performance  test  according  to 
provisions  in  §  63.7530(c)  that  dem- 
onstrated compliance  with  tfie  emission  lim- 
its for  particulate  matter  emissions  and  hy- 
drogen chloride  emissions;  and 

ii.  Maintain  the  fabric  fitter  operation  such  that 
tfie  operating  limit  established  for  fabric  fil- 
ters in  §63.7530(c)(6)(v)  is  maintained. 
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Table  2.B  to  Subpart  DDDDD  of  Part  63— Operating  Limits  for  Bojlers  and  Process  Heaters  in  the  Large, 

Limited  Use,  or  Small  Liquid  Fuel  Subcategories— Continued 


For. 


That  is  controled  with 


e.  A  wet  scrubber  in  combmation 
electrostattc  precipitator. 


an 


f.  A  dry  scrubber 


You  must  meet  these  operating  limits 


g.  A  dry  scrubber  in  combinafion  with  a  fabric 
filter. 


Maintain  the  minimum  pH,  pressure  drop,  and 
liquid  flow-rate  of  the  wet  scrMber  and  the 
minimum  voltage  ar)d  secondary  current  or 
total  power  input  of  the  electrostatic  precipi- 
tator at  or  above  the  operating  levels  estab- 
lished during  the  performance  test  accord- 
ing to  the  provisions  in  §63  7530(c)  that 
demonstrated  con^jliance  wiOi  the  emission 
Bmits  for  particulate  matter  emissions  and 
hydrogen  chloride  emissions. 

i.  kteintain  the  mtrumum  sorbent  iniedion  rate 
of  the  dry  scnMber  at  or  aix>ve  ttie  oper- 
ating level  established  during  the  perfonn- 
ance  test  according  to  the  provisior«  in 
§  63.7530(c)  ttttt  demonstrated  compliance 
with  9)e  emission  imits  for  hydrogen  cfilo- 
ride  emissions;  and 

n.  maintain  opacity  to  less  tftan  or  equal  to  the 
operating  level  established  during  the  per- 
formance test  accordmg  to  the  provisior»  in 
§  63.7530(c)  tftat  demonstrated  compliarK» 
with  the  emission  Itrrnt  for  particulate  matter 
emissions. 

i.  Maintain  the  mirwnum  sort)ent  infection  rate 
of  tfte  dry  scrubber  at  or  above  ttie  oper- 
ating level  established  during  the  perform- 
ance test  according  to  \he  provisions  in 
§63.7530(0)  that  demonstrated  compliance 
with  the  emission  limit  for  hydrogen  ctiloride 
emissions;  arxl 

H.  Mairrtain  the  fabric  fitter  operation  such  tftat 
the  operating  limit  established  for  fabric  fil- 
lers in  §63.7530(c)(6)(v)  is  maintained. 


As  stated  in  §  63.7500,  you  must  comply  with  the  following  applicable  work  practice  standards: 

Table  3  to  Subpart  DDDDD  of  Part  63— Work  Practice  Standards 


For  each 


1.  New  or  reconstructed  industrial,  commerciai,  or  institutional  boiler  or 
process  heater  in  the  large  solid  fuel  subcategory,  the  large  Kquid 
fuel  subcategory,  or  tfie  large  gaseous  fuel  subcategory. 


2.  New  or  reconstructed  industrial,  commercial,  or  institutional  boiler  or 
process  heater  in  the  limited  use  solid  fuel  subcategory,  the  limited 
use  liquid  fuel  subcategory,  or  the  HmKed  use  gaseous  fuel  sub- 
category. 


You  must 


Continuously  monitor  caitx>n  monoxide  emissions  according  to  the  pro- 
cedures in  §  63.7525(a)  to  maintain  cartx>n  monoxide  emissions  at  or 
below  an  exhai«t  concenti^ation  of  400  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent  oxygen.  The  averaging  time  shall  be  1 
calendar  day. 


Continuously  monitor  cartx>n  rtKxioxide  emissions  according  to  the  pro- 
cedures in  §  63.7525(a)  to  maintain  carbon  monoxide  emissions  at  or 
below  an  exhaust  concentration  of  400  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent  oxygen.  The  averaging  time  shall  be  1 
calendar  day. 


As  stated  in  §  63.7520,  you  must  comply  with  the  following  requirements  for  performance  test  for  existing,  new  or 
reconstructed  affected  sources: 

Table  4.A  to  Subpart  DDDDD  of  Part  63— Requirements  for  Performance  Tests  for  Particulate  Matter 
Emissions  or  Total  Selected  Metals  Emissions  From  Boilers  or  Process  Heaters  in  Large,  Umited  Use, 
OR  Small  Solid  Fuel  Subcategories 


For. 


.  Eact)  new  rscortstructed,  or 
existing  industrial,  commer- 
cial, or  irtstitutional  boiler  or 
process  heater  in  the  large 
soM  fuel  sutx^ategory,  tt>e 
limited  use  solid  fuel  sut>- 
category,  or  the  smaH  solid 
fuel  subcategory. 


That  is  controlled  with  . 


a.  Any  type  of  device 


You  must . 


1.  Select  sampling  ports  loca- 
tion and  the  rHimt>er  of  tra- 
verse points. 


Using. 


Method  1  of  40  CFR  part  60. 
appendix  A. 


Aooordirtg  to  the  foHowirtg  le- 
Quirements  .  .  . 
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Table  4.A  to  Subpart  DDDDD  of  Part  63— Requirements  for  Performance  Tests  for  Particulate  Matter 
Emissions  or  Total  Selected  Metals  Emissions  From  Boilers  or  Process  Heaters  in  Large,  Limited  Use, 
or  Small  Solid  Fuel  Subcategories— Continued 


For. 


That  is  controlled  with  . 


You  must . 


Using 


Acconfing  to  the  following  re- 
quirements .  .  . 


b.  Any  type  o(  device  except 
positive  pressure  fabric  fil- 
ters. 

c.  Positive  pressure  fabric  fil- 
ters. 

d.  Any  type  of  device 


ii.  Determirw  velocity  and  volu- 
metric flow-rate  o4f  the  stack 


iii.  Determine  oxygen  and  car- 
bon dioxide  concentrations 
of  ttw  stack  gas. 

iv.  Measure  moisture  content 
of  ttie  stack  gas. 

Measure  the  particulate  matter 
'emission  corv^ntrations. 


Measure  the  peutKulate  matter 
emission  concentrations. 

Convert  emissk>ns  concentra- 
tions to  lb  per  MMBtu  emis- 
sk>n  rates. 


Either  Meltiod  2  in  appendix  A 
to  part  60  of  this  chapter, 
Mettwd  2F  in  appendix  A  to 
part  60  of  this  cfiapter,  or 
iwlethod  2G  of  appendix  A  to 
part  60  of  this  chapter . 

Mettwd  3A  or  36  in  appendix 
A  to  part  60  of  this  cfwtpter. 

Method  4  in  appendix  A  to  part 

60  of  this  chapter. 
Method  5  in  appendix  A  to  part 

60  of  this  chapter  or  MetfxxJ 

17  in  appendix  A  to  part  60 

of  this  chapter. 
Method  50  in  apperxJix  A  to 

part  60  of  this  chapter 
The    F-factor   methodotogy   in 

Method  19  in  appendix  A  to 

part  60  of  this  chapter. 


.  Each  new  reconstructed,  or 
existing  irxlusthal,  commer- 
cial, or  ir^sdtutkxial  boiler  or 
process  heater  in  ttie  large 
soM  fuel  subcategory,  lim- 
ited use  solid  fuel  sut>- 
category,  or  the  small  solid 
fuel  sufcicategory  that  is  com- 
plying with  Vne  alternative 
total  selected  metals  emis- 
sion limit  instead  of  particu- 
late matter. 


Any  type  of  device 


Measure  ttie  total  selected 
metals  emissions  concentra- 
tions. 


Method  29  in  appendix  A 
part  60  of  tfus  chapter. 


to 


.  Each  new  or  reconstructed 
industrial,  commercial,  or  in- 
stitutkxial  boiler  or  process 
heater  in  ttie  large  solkj  fuel 
subcategory,  the  limited  use 
solid  fuel  sutxategory,  or  ttie 
small  solid  fuel  subcategory. 


a.  Eittier  no  add-on  controls  or 
an  add-on  control  other  than 
a  wet  scrubber. 


i.  Establish  a  site-spedfk:  max- 
imum opacity  level  according 
to  provisions  in  § 63.7530(c). 


(1)  Data  from  the  continuous 
opacity  monitoring  system 
and  the  PM  or  total  selected 
metals  performance  test. 


b.  A  wet  scrubber 


i.  Establish  a  site-specific  min- 
imum pressure  drop  arKl 
minimum  Hqukj  fk>w-rate  op- 
erating limit  for  ttie  wet 
scrut)ber  according  to  ttie 
provisions  in  §  63.7530(c)(3). 


(1)  Data  from  the  pressure 
drop  and  Ik^id  flow-rate 
monitors  and  ttie  PM  or  total 
selected  metals  performance 
test. 


c.  A  wet  scrubber  in  combina- 
tion with  a  fat>ric  filter. 


i.  Establish  a  site-specifk:  min- 
imum pressure  drop  and  liq- 
ukj  flow-rate  operating  Nmit 
for  the  wet  scrubtwr  accord- 
ing to  the  provisions  in 
§63.7530(cM3). 


(1)  Data  from  the  pressure 
drop  and  Ik)uk1  flow-rate 
monitors  and  ttie  PM  or  total 
selected  metals  performance 
test. 


(a)  You  must  collect  opacity 
monitoring  data  every  10 
seconds  during  ttie  entire 
period  of  ttie  three-run  PM 
or  total  selected  metals  per- 
formance test;  and 

(b)  Determine  ttie  maximum 
opacity  level  of  aH  ttie  1  -hour 
averages  taken  during  ttie 
three-run  performance  test. 

(a)  You  must  collect  pressure 
drop  and  liqukj  ftow-rate 
data  every  15  minutes  dur- 
ing ttie  entire  period  of  ttie 
Ihree-oin  PM  or  total  se- 
lected metals  performance 
test;  and 

(b)  determine  ttie  average 
pressure  drop  and  liquid 
flow-rate  for  each  indivklual 
test  run  in  the  three-run  per- 
formance test  by  computing 
the  average  of  all  the  1 5- 
minute  readings  taken  during 
the  test  njn. 

(a)  You  must  collect  pressure 
drop  and  liqukl  ftow-rate 
data  for  the  wet  scrubber 
every  15  minutes  during  the 
entire  period  of  the  three-run 
PM  or  total  selected  metals 
performance  test;  and 

(b)  Determine  ttie  average 
pressure  drop  and  Hquid 
fk>w-rate  for  each  individual 
test  run  in  the  three-run  Fter- 
formance  test  by  computing 
ttie  average  of  all  the  13- 
minute  readings  taken  during 
ttie  test  run. 
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Table  4.A  to  Subpart  DDDDD  of  Part  63— Requirements  for  Performance  Tests  for  Particulate  Matter 
Emissions  or  Total  Selected  Metals  Emissions  From  Boilers  or  Process  Heaters  in  Urge,  Umited  Use, 
OR  Small  Solid  Fuel  Subcategories— Continued  v 


For. 


That  is  controlled  wWi . 


d  A  wet  scrutiber  in  oontmm- 
Hon  with  an  electrostatic  pre- 
ciptetor. 


4.  Each  new  or  recorBtrucied 
industrial,  commercial,  irtsti- 
tutional  boiler  or  process 
tieater  in  the  large  solid  fuel 
subcategory,  the  fimited  use 
soM  tuti  sulxalegory,  or  the 
small  solid  fuel  subcategory 
ttiat  is  complying  with  ttie  al- 
ternative total  selected  met- 
als emission  fimit  instead  o( 
the  particulate  rrtatter  emis- 
sion Bmit  (this  is  an  option 
tor  those  units  that  can  dem- 
onstrate compliarx»  on  the 
basis  of  fuel  analysis  without 
controls). 


5.  Each  exisling  industrial, 
convnerciat,  or  instilutionai 
boiler  or  process  heater  in 
the  large  soM  fuel  sub- 
category or  the  Bmitod  use 
soSd  fuel  subcategory. 


a.  Either  no  add-on  controls  or 
an  add-on  control  for  which 
you  do  not  «nsh  to  tAe 
credR  for  reductiora  in  total 
selected  rrwtais. 


You  must . 


i.  Estabish  a  site-specific  mir>- 
imum  pressure  drop  and  Kq- 
uid  flow-rate  for  the  wet 
scrubber  and  minimum  volt- 
age and  secoTKtery  currerrt 
or  total  power  input  o(  the 
electrostatic  precipitator  ac- 
cordng  to  the  provisions  in 
S  63.7530(c)(3). 


Using 


(1)  Data  from  (fte  pressure 
drop  and  liquid  flow-rate 
monitors  for  ttw  wet  scrub- 
ber and  from  total  current 
and  voltage  morntors  for  the 
electrostatic  precipitator  or 
and  the  PtuI  or  total  seteded 
metals  performance  test 


Accordffig  to  the  fottowsigra- 
qusements .  .  . 


Establish  a  site-specific  max- 
imum inlet  fuel  total  selected 
metals  cor^ent  operating 
lima  according  to  ttte  provi- 
sions in  §  63.7530(c). 


a.  Either  no  add-on  controls  or 
an  add-on  control  other  than 
a  wet  scrubber. 


b.  A  wet  scrubber 


(1)  The  fuel  total  selected  met- 
als content  analysis  results 
arKJ  the  calculatiorts  dorw 
according  to  ttte  provisions 
in  §  63.7530(c). 


i.  Estabish  a  sile-^Mcilic  max- 
imum opacity  level  accofdfog 
to  provisions  in  §63  7530(c). 


i.  EstBtiMh  a  site-specific  mirv 
imum  pressure  drop  and 
minimum  liquid  How-rato  op- 
erating limit  lor  the  wet 
scrubber  according  to  the 
provisions  in  §  63.7530(c)(3). 


c.  A  wet  scnjbber  in  combina- 
fion  with  a  fabric  fUler. 


(1)  Data  from  Vte  continuous 
opacity  moratoring  system 
and  the  P1M  or  total  selected 
metals  perfornwrxx  test 


(a)  You  must  colect  preaaun 
drop  ar>d  iquid  ffow  rli 
data  for  the  wet  scnMtar 
arKi  secorxtary  currsrM  and 
voltage  or  total  power  Iniajl 
for  the  electrostalic  pncipi- 
tator  every  15  minulat  dur- 
ng  tfie  entire  period  of  the 
three-njn  PM  or  taM  se- 
lected metals  performarce 
lest;  and 

(b)  Determine  the  average  tor 
each  by  computing  ffM  aver- 
age of  all  l5-mir«ulereMt- 
irtgs  taken  during  ttw  teat 
run. 


(a)  You  must  colect  one  sam- 
ple of  the  worst-case  fuel 
stream  entering  ttie  boAar  or 
process  heater  for  each  teal 
run  durirtg  Hie  tttree-run  par- 
foiiiiaiice  tost;  and 

(b)l 


heating  value  of  toe  sampla 
accordsig  to  your  sMe-ipe- 
dic  fast  plan  as  required  in 
S  63.7520(a):  and 
(c)  Detotmine  the  maximum 


oparaing  limit  tXCTdtog  to 
the  procedures  in 
§  63.7530(c). 


(1)  Data  from  the  pressure 
drop  and  iquid  flow-rato 
monitors  and  the  PM  or  total 
selected  metals  peflormance 
test. 


(4)  You  must  coiect  opadly 
monitorir>g  dale  every  10 
seconds  during  ffie  entire 

period  of  the  Ihree-fun  PM 
or  total  selected  meials  par- 


i.  Establish  a  site-specific  min- 
imum pressure  drop  and  liq- 
uid flow-rate  operating  limit 
for  the  wet  scrubber  accord- 
ing to  the  provisiorts  in 
§63.7530(cK3). 


(1)  Data  from  the  pressure 
drop  Bquid  flow-rate  monitors 
and  ttie  PM  or  total  selected 
metals  performance  test 


(b)  Determne  the  maiimuRi 
opacity  level  tor  al  toe  1- 
hour  averages  taken  during 
the  ttvee-run  pertormanoe 
tost 

(a)  You  must  colect  prasaurs 
drop  and  iquid  flow  rato 
data  every  1 5  rnrtules  dur- 
ir>g  the  entira  period  of  tw 
three-run  PM  or  total  se- 
lected metals  performance 
test;  and 

(b)  Determine  ttte  average 
pressure  drop  and  iquid 
Itow-rate  for  each  indMdual 
test  run  in  ttie  ttiree-run  per- 
formance test  by  complying 
the  average  of  aS  the  15- 
minute  readir>gs  taken  during 
the  test  run. 

(a)  You  must  colect  pressure 
drop  and  liquid  Ifow  late 
data  for  the  wel  scrubber 
every  15  mvuites  during  ttw 
entire  penod  o(  the  ttwee-run 
PM  or  total  selected  metals 
performance  test;  and 

(b)  Datenrane  the  average 
praaaure  drop  and  iquid 
ftow-rate  for  each  ndividual 
test  run  in  tfie  three-run  per- 
fomtance  test  by  computing 
ttie  average  of  ail  the  15- 
minute  readings  taken  during 
ttie  test  run. 
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Table  4.A  to  Subpart  DDDDD  of  Part  63— Requirements  for  Performance  Tests  for  Particulate  Matter 
Emissions  or  Total  Selected  Metals  Emissions  From  Boilers  or  Process  Heaters  in  Large,  Limited  Use, 
OR  Small  Solid  Fuel  Subcategories— Continued 


Fof. 

That  is  controlled  with        . 

You  must .  .  . 

Using.  .  . 

According  to  the  following  re- 
quirements .  .  . 

d.  A  wet  scrubber  in  combina- 
tion   with    an    elecfro-static 
precipitator. 

1.  Establish  a  site-specific  min- 
imum pressure  drop  and  liq- 
uid flow-rate  for  the  wet 
scrubt)er  and  minimum  volt- 
age and  secoTKJary  current 
or  total  power  input  of  the 
electrostatic  prec^jitator  ac- 
cording to  ttve  provisions  in 
§63.753CKc)(3). 

(1)  Data  from  the  pressure 
drop  and  liquid  flow-rate 
monitors  for  the  wet  scrub- 
t>er  and  from  the  current  and 
voltage  monitors  for  the 
electrostatic  precipitator  and 
the  PM  or  total  selected  met- 
als performarKe  test. 

(a)  You  must  coHect  pressure 
drop  and  liquid  flow-rate 
data  for  the  wet  scnjbber 
and  secondary  currerrt  and 
vullage  or  total  power  Input 
for  the  electrostatic  precipi- 
tator every  1 5  minutes  dur- 
ing the  entire  period  of  the 
three-run  PM  or  total  se- 
lected metals  performance 
test;  and 

b.  Determine  the  average  for 
each  t>y  computing  ttie  aver- 
age of  all  15-minute  read- 
ings taken  during  each  test 
run. 

6.  Each  existing  industrial, 
commercial  or  institutional 
boiler  or  process  heater  in 
the  large  solid  fuel  sub- 
category or  the  limited  use 
soM  fuel  siitx^ategory  ttiat  is 
complying  with  tfie  alter- 
native total  selected  metals 
emission  limit  Instead  of  the 
particulate  matter  emission 
limit  (this  is  an  option  for 
those  units  that  can  dem- 
onstrate compliance  on  ttie 
t>asis  of  fuel  analysis  iwithout 
controls). 

a.  Either  no  add-on  controls  or 
an  add-on  control  for  which 
you   do   not   wish   to   take 
credit  for  reductions  in  total 
selected  metals. 

9 

i.  Establish  a  site-specific  max- 
imum Inlet  fuel  total  selected 
metals  content  operating 
limit  according  to  ttie  provi- 
sions in  fea.Zfv-VHc) 

(1)  The  fuel  total  selected  met- 
als content  analysis  results 
and  the  calculations  done 
according  to  the  provisions 
in  §63.7530(0). 

(a)  You  must  coMect  one  sam- 
ple of  the  worst-case  fuel 
stream  entering  the  boiler  or 
process  heater  for  each  test 
run  during  the  three-run  per- 
formance test;  and 

(b)  Determine  the  total  se- 
lected metals  content  and 
heating  value  of  the  sample 
according  to  your  site-spe- 
cific test  plan  as  required  in 
§  63.7520(a);  and 

(c)  Determine  the  maximum 
total  selected  metals  content 
operating  limit  according  to 
ttte  procedures  in 
§63.7530(0. 

As  stated  in  §  63.7520,  you  must  comply  with  the  following  reqiiirements  for  performance  tests  for  new  or  reconstructed 
affected  sources: 

Table  4.B  to  Subpart  DDDDD  of  Part  63— Requirements  for  Performance  Tests  for  Particulate  Matter 
Emissions  From  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Liquid  Fuel  Subcategories 


For.  .  . 

That  is  controlled  with  .  .  . 

You  must .  .  . 

Using  .  .  . 

According  to  tiie  following  re- 
quirements .  .  . 

1 .  Each  new  or  reconstructed 

a.  Any  type  of  device 

i.  Select  sampling  ports  k>ca- 
tion  and  the  number  of  tra- 

Method 1  of  40  CFR  part  60 
appendix  A 

industrial,  commercial,  or  in- 

stitutkxial  boiler  or  process 

verse  points. 

healer  in  ttie  large  lk)uid  fuel 

subcategory,  the  hmited  use 

Bquid  fuel  subcategory,  or 

the  small  liquid  fuel  sub- 

category (boilers  or  process 

- 

heaters  in  one  of  the  liquid 

fuel  sulxategones  that  bum 

only  fossil  fuels  and  other 

gases  and  do  not  bum  reskl- 

uai  oil  are  excluded  from  this 

performance  test). 

li.     Determine     vek>city     and 
volumetri  c  ftow-rate  of  the 
stack  gas. 

lii.  Determine  oxygen  and  car- 
bon  dkudde   concentrations 
of  the  stack  gas 

iv.   Measure  rrxjisture  content 
of  the  stack  gas 

V.  Measure  the  particulate  mat- 
ter emisskjn  concentrations. 

Either  Method  2  in  apperxlix  A 
to  part  60  of  tills  chapter, 
MettKXJ  2F  in  appendix  A  to 
part  60  of  this  chapter  or 
Method  2G  of  appendix  A  to 
part  60  of  ttiis  chapter.. 

Method  3A  or  38  in  appendix 
A  to  part  60  of  this  chapter. 

Method  4  in  appendix  A  to  part 

60  of  tills  chapter 
MettKid  5  In  appendix  A  to  part 

6C  of  tills  chapter  or  Metiwd 

17  in  appendix  A  to  part  60 

of  this  chapter. 

!» 

vi.    Convert    emissions    con- 
centrations to  lb  per  MMBtu 
emissk>n  rates. 

The   F-factor   mettwdoksgy   in 
Mettvxl  19  in  appendix  A  to 
part  60  of  tills  chapter. 

" 
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Table  4.B  to  Subpart  DDDDO  of  Part  63— REOurREMENTS  for  Performance  Tests  for  Particulate  Matter 
Emissions  From  Boilers  or  Process  Heaters  in  Urge,  Limited  Use,  cm  Small  Liquid  Fuel  Subcat- 
egories—Continued 


For. 


That  is  controtod  with  . 


b.  Positive  presswe  fabric  fil- 
ters. 

c.  Either  no  add-on  controls  or 
an  add-on  control  otfier  th»i 
a  vrat  scrubber. 


d.  A  vwt  scrubber 


e.  A  \wet  scrubber  In  combina- 
tion Witt)  a  fabric  filter. 


You  must . 


f.  A  wet  scrubber  in  combina- 
tion wiltt  an  electrostiaic  pre- 
cipitator. 


Measure  the  paiticulato  matter 
emission  coTKentrations. 

i.  Establish  a  ste-speciflc  max- 
imum opadly  level  according 
to  the  provisions  in 
§63.7530(0. 


L  Establish  a  sile-specHic  min- 
imum pressure  drop  and 
mirwnum  liquid  flow-rate  op- 
eraiirtg  imit  for  the  web 
scrubber  according  to  Itw 
provisions  in  §63.75aO(cK3). 


i.  Establish  a  site-specific  mirt- 
imum  pressure  drop  and  liq- 
uid flow-rate  operating  limit 
for  the  set  scrubber  aoooid- 
ing  to  the  provisiorts  in 
§63.7530(cK3) 


Using . 


Method  50  in  appendbc  A  to 
part  60  of  Ms  chapter. 

(1)  Data  from  tfte  continuous 
opacily  monitoring  system 
and  the  PM  performance 
te^. 


(1)   Data  from  the  pressure 

drop    and    liquid  flow-rate 

mortitors  and  ttte  PM  per- 
formance test. 


Accordng  to  tfie  foMowvig  re- 
quaements  .  .  . 


(1)   Data  from  the  pressure 

drop    and    iquid  flow-rale 

monitors  and  the  PM  per- 
formarKe  lest. 


Estabfish  a  site-specific  mirv 
imum  pressure  drop  and  liq- 
uid flow-rate  operating  limit 
for  the  wet  scrubber  and  a 
site-specific  minirrHjm  volt- 
age ar)d  secondary  or  total 
power  input  current  oper- 
ating Bmit  for  the  electro- 
static precipitator  accoitfirtg 
to  ttie  provisions  in 
S63.7530(cM3). 


(1)  Data  from  tf>e  pressure 
drop  and  liquid  flow-rate 
monitors  for  ttte  wet  scrub- 
ber and  from  the  current  and 
voltage  monitors  for  ttie 
electrostatic  precipitator  and 
tfte  PM  performance  test. 


(a)  You  must  coleci  opaciy 
monitoring  data  every  10 
secorxls  during  tt>e  entire 
period  o(  the  tt>ree-rur  PM 
performance  test:  and 

(b)  Determine  the  maximum 
opacity  level  tor  al  tfw  1- 
hour  averages  taken  during 
tfte  three-run  performarKe 
test. 

(a)  You  must  cotect  pressure 
drop  and  iquid  flow  rate 
data  every  15  minutes  dur- 
ing the  entire  period  of  the 
three-run  PM  performance 
test,  and 

(b)  Determine  the  average 
pressure  drop  and  liquid 
ftow-rate  tor  each  indNidual 
test  run  in  the  ttvae-run  per- 
formance test  by  computing 
tfte  average  of  all  the  1 5- 
minute  readings  taken  durirtg 
tfie  test  run. 

(a)  You  must  coflect  pressure 
drop  and  liquid  flow-rate 
data  for  the  wet  scrubber 
every  1 5  mirHites  during  tfw 
erMire  period  o4  the  three-nxi 
PM  performance  test  arxt 

(b)  Determine  ttie  average 
pressure  drop  arxl  liquid 
flow-rate  lor  each  vxfividual 
test  run  In  tfie  tfiree-run  per- 
formance test  by  computing 
tfte  average  ol  all  ttie  15- 
minute  readings  taken  during 
the  test  run 

(a)  You  must  coHect  pressure 
drop  and  iiqutd  flow-rate 
data  for  tfie  wet  scrubber 
and  secoTKlary  current  and 
voltage  data  or  total  power 
Input  tor  the  etectrostate 
precipitator  every  15  minutes 
during  the  entire  period  of 
tfie  three-am  PM  perform- 
arK:e  test; 

(b)  Determine  ttie  average  for 
each  t>y  computing  ttie  aver- 
age of  all  15-minute  read- 
ings taken  dunng  each  lest 
run. 


As  stated  in  §  63.7520,  you  must  comply  with  the  following  requirements  for  performance  tests  for  existing,  new  or 
reconstructed  affected  soiut:es: 
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Table  4.C  to  Subpart  DDDDD  of  Part  63— Requirements  for  Performance  Tests  for  Hydrogen  Chloride 
Emissions  From  Boilers  or  Process  Heaters  in  Large,  Limited  Used,  or  Small  Solid  Fuel  Subcategories 


Fof 


That  is  cootrolled  with 


You  must . 


(Mng. 


According  to  the  following  re- 
quirements .  .  . 


.  Each  new  or  reconstructed 
industrial,  commercial,  or  in- 
stitutional txiiler  or  process 
heater  in  the  large  solid  fuel 
sut>category,  limited  use 
solid  fuel  sutxategory,  or 
small  solid  fuel  subcategory 
and  each  existing  Industrial, 
commercial,  or  Institutional 
tioiler  or  process  heater  in 
the  large  solid  fuel  sub- 
category. 


a.  Any  type  of  device 


b.  Either  no  add-on  contnsis  or 
an  add-on  control  ottier  ttian 
a  wet  scrul}t>er. 

c.  A  wet  scrut>t>er 

d.  Any  type  of  device 


2.  Each  new  or  reconstructed 
industrial,  commercial,  or  in- 
stitutional boiler  or  process 
fleeter  in  Ifie  large  solid  fuel 
subcategory,  the  limited  use 
solid  fuel  subcategory,  or  tfie 
small  solid  fuel  sutx»tegory. 


a.  Either  no  add-on  controls  or 
an  add-on  control  other  than 
a  wet  scnibber  or  a  dry 
scrubber. 


b.  A  wet  scrubber 


c.  Adry  scrubber 


i.  Select  sampling  ports  loca- 
tion and  tfie  numt>er  of  tra- 
verse points. 


.  Determine  vekxaty  and  vohj- 
metric  flow-rate  of  the  stack 
gas. 


iii.  Determine  oxygen  and  car- 
bon dioxide  concentrations 
of  the  stack  gas. 

iv.  Measure  moisture  content 
of  the  stack  gas. 

Measure  tfie  hydrogen  chkxkje 
emissions  concentrations. 

f^easure  Vne  hydrogen  chkjride 
emissions  corK»ntrations. 

Convert  emissions  corxsntra- 
tions  to  M)  per  MMBtu  emis- 
sion rates. 

i.  Estat>iish  a  site-spedfK  max- 
iniHim  inlet  fuel  (^k>rine  con- 
tent operating  limit  according 
to  the  provisions  in 
§63.7530(0). 


i.  EstiMish  site-specific  min- 
imum pH,  pressure  drop, 
and  lx)uid  ftow-rate  operating 
limits  for  tt>e  wet  scrut>t>er 
according  to  tfie  proviskxis 
in  §  63.7530(c)(3). 


■  Establish  site-specific  min- 
imum so(t>ent  injectk>n  rate 
operating  limit  for  tfie  dry 
scaibber  according  to  the 
proviskxis  in  §  63.7530(c). 


Method  1  of  40  CFR  part  60 
appendix  A. 


Either  Metfiod  2  in  appendix  A 
to  part  60  of  this  cfiapter. 
Method  2F  in  appendix  A  to 
part  60  of  this  cfiapter  or 
Method  2G  of  appendix  A  to 
part  60  of  this  cfiapter. 

MetfKxl  3A  or  3B  in  appendix 
A  to  part  60  of  this  cfiapter. 

Mettxx)  4  in  eippendix  A  to  part 

60  of  this  cfiapter. 
Metfiod  26  in  appendix  A  to 

part  60  of  this  cfiapter. 

Method  26A  in  appendix  A  to 
part  60  of  this  chapter. 

The  F-factor  metfKxk>k>gy  In 
Metfiod  19  in  appendix  A  to 
part  60  of  this  chapter. 

(1)  The  fuel  cfikxine  content 
analysis  resiits  and  data 
from  the  hydrogen  ctik>ride 
performance  test. 


(1)  Data  from  the  pH,  presure 
drop,  and  Ik^ukj  fk}w-rate 
rrranitors  and  the  hydrogen 
chkxide  performance  test. 


(1)  Data  from  tfie  sorbent  in- 
jectkxi  rate  monitors  and  tfie 
hydrogen  cfik>nde  perform- 
ance test. 


(a)  You  must  collect  one  sam- 
ple of  tfie  fuel  stream  enter- 
ing the  boiler  or  process 
heater  for  each  test  njn  dur- ' 
ing  the  throe-run  hydrogen 
chk>ride  performance  test; 
and 

(b)  Determine  tfie  chk>rine  con- 
tent and  heating  value  of 
each  fuel  sample:  and 

(c)  Determine  tfie  maximum 
chkjrine  content  operating 
Rmit  according  to  tfie  proce- 
dures in  §  63.7530(c)  and 
tfie  procedures  in  your  site- 
specifk:  test  plan  as  required 
in  §  63.7520(a). 

(a)  You  must  collect  pfH,  pres- 
sure drop,  and  Ik^ukj  flow- 
rate  data  every  1 5  minutes 
during  the  entire  perkxl  of 
tfie  three-run  hydrogen  chto- 
nde  performance  test;  and 

(b)  Determine  the  average  pH, 
pressure  drop,  and  Ik^ukl 
ftow-rate  for  each  indivkjual 
test  njn  in  tfie  tfiree-run  per- 
formance test  by  computing 
tfie  average  of  all  the  15- 
minute  readings  taken  during 
the  test  njn. 

(a)  You  must  collect  sort>ent 
injectkxi  rate  date  every  15 
minutes  during  tfie  entire  pe- 
riod of  tfte  three-run  hydro- 
gen chkinde  performance 
test:  and 

(b)  Determine  the  average  sor- 
tient  injectran  rate  of  each 
indivklual  test  run  in  ttie 
three-mn  perfonnance  test 
by  computing  the  average  of 
all  the  1 5-minute  readings 
taken  during  the  test  run. 
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TABLE  4.C  TO  Subpart  DDDDD  of  Part  63— Requirements  for  Performance  Tests  for  Hydrogen  Chloride 
Emissions  From  Boilers  or  Process  Heaters  in  Large,  Limited  Used,  or  Small  Solid  Fuel  Subcat- 
egories—Continued 


For 


3.  Each  existtng  industrial, 
commercial,  or  institutional 
boiler  or  process  heater  in 
the  large  soM  fuel  sut>- 
category. 


Thitt  is  controlled  witti . 


a.  Either  no  add-on  controls  or 
an  add-on  control  other  than 
a  wet  scrubt)er  or  a  dry 
scrut>t>er. 


b.  A  wet  scrubber 


You  imist 


i.  Estat)fish  a  site-specific  max- 
imum Inlet  fuel  chlorine  con- 
terti  operating  limit  accordir)g 
to  the  provisiora  in 
§  63.7530(c). 


imum  pH,  pressure  (frop 
aiKt  liquid  flow-rate  operatirig 
limits  for  ttte  wet  scrubber 
accordkig  to  the  provisiora 
in  §  63.7530(C)(3). 


Using  . 


(1)  The  fuel  cfilorine  content 
analysis  results  and  data 
from  tf>e  hydrogen  chloride 
performance  tes^. 


i.   Establish   site-specific  min-    (1)  Data  from  the  pH,  pressure 


c.  A  dry  scrul)ber 


i.  Establish  site-specific  min- 
imum  sort>errt  injection  rate 
operating  bnils  for  the  dry 
scrubber  accorcfing  to  the 
provisiora  in  §  63.7530(c). 


drop,  and  liquid  flow-rate 
monitors  and  tfw  hydrogen 
chloride  perfomrtarKe  test. 


According  to  ttie  following  re- 
quirements .  .  . 


(1)  Data  from  tfte  sorbent  irv 
jection  rale  monilors  artd  ttte 
hydrogen  ctiloride  perform- 
ance test. 


(a)  You  rrtust  collect  one  sam- 
ple of  the  fuel  stream  enter- 
ing the  boiler  or  process 
heater  for  each  test  run  dur- 
ing the  tttree-run  hydrogen 
chloride  performance  test 
and 

(b)  Determlr>e  the  ctilofine  oorv 
tent  arx]  heating  value  of 
each  fuel  sample:  and 

(c)  Determme  ttie  maximum 
chkxirw  content  operatvig 
imil  according  to  the  proce- 
dures in  §63.7530(0)  and 
the  procedures  in  your  site- 
specific  test  plan  as  required 
in  $  63.7520(a) 

(a)  You  must  coHect  pH.  pres- 
sure drop,  and  liquid  flow- 
rate  data  every  15  minutes 
during  ttie  enbre  penod  of 
ttw  fhree-n^  hydrogen  cHo- 
ride  performance  test,  and 

(b)  Determine  the  average  pH, 
pressure  drop,  and  liquid 
How-rate  lor  each  indMdual 
test  run  in  the  ttvae-run  per- 
formance test  by  computing 
the  average  of  al  tfie  1 5- 
minute  readings  taken  during 
the  test  run 

(a)  You  must  coltect  sart>ent 
iniection  rate  data  every  15 
minutes  during  tfie  entre  pe- 
riod of  the  three-run  hydro- 
gen cNoride  pertormartce 
test;  and 

(b)  Detennine  the  average  sor- 
bent iniection  rale  (or  each 
indMdual  test  lun  In  the 
three-run  performaiK*  teal 
by  computing  the  average  of 
al  the  15-minute  readwgt 
taken  during  the  test  nin. 


As  Stated  in  §  63.7520,  you  must  comply  with  the  following  requirements  for  performance  tests  for  new  or  reconstructed 
affected  sources: 

Table  4.D  to  Subpart  DDDDD  of  Part  63— Requirements  for  Performance  Tests  for  Hydrogen  Chloride 
Emissions  From  Boilers  or  Process  Heaters  in  Urge.  Limited  Use,  or  Small  Liquid  Fuel  Subcategories 


For. 


1 .  Each  new  or  recon^ructed 
industrial,  commercial,  or  in- 
stitutional boiler  or  process 
heater  in  ttie  large  liquid  fuel 
subcategory,  the  limited  use 
Kqukf  fuel  subcategory,  or 
the  small  liqukl  fuel  sut>- 
category  (boilers  or  process 
lieaters  in  one  of  the  liquid 
fuel  subcategories  that  bum 
only  fossil  fuels  and  other 
gases  and  do  not  bum  resid- 
ual oil  are  excluded  from  ttus 
performance  test). 


That  is  controlled  with 


a.  Any  type  of  device 


You  must 


Select  sampling  ports  toca- 
tion  arxl  the  number  of  tra- 
verse points. 


ii.  Determine  velocity  and  volu- 
metric  flow-rate  of  the  stack 
gas. 


Using 


IMethod  1  of  40  CFR  part  60 
apperKlix  A. 


Either  Method  2  in  appendix  A 
to  part  60  of  this  chapter. 
Method  2F  in  appentfcc  A  to 
part  60  of  ttus  chapter  or 
Mettwd  2G  of  appendix  A  to 
part  60  of  this  chapter 


Accordng  to  the  foOowing  re- 
quirements .  .  . 
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Table  4.D  to  Subpart  DDDDD  of  Part  63 — Requirements  for  Performance  Tests  for  Hydrogen  Chloride 
Emissions  From  Boilers  or  Process  Heaters  ^n  Large,  Limited  Use,  or  Small  Liquid  Fuel  Subcat- 
egories—Continued 


For.  . 

That  is  controlled  with  .  .  . 

You  must     .  . 

Using  .  .  . 

According  to  the  foHowing  re- 
quirements    .  . 

iii.  Determine  oxygen  and  car- 

Method 3A  or  3B  in  appen<&( 

\ 

bon   dioxide   concentrations 

A  to  part  60  of  this  chapter. 

of  the  stack  gas. 

iv.  Measure  moisture  content 

Method  4  in  appendix  A  to  part 

of  the  stack  gas. 

60  of  this  chapter. 

b.  Either  no  add-on  controls  or 

Measure  the  hydrogen  chtonde 

Method  26  in  appendix  A  to 

an  add-on  control  other  than 

emisswns  concentrations. 

part  60  of  this  chapter. 

a  wet  scrubber. 

c.  A  wet  scrubber 

Measure  the  hydrogen  chkihde 
emissions  cocKentratnns. 

Mettwd  26A  in  2ippendix  A  to 

part  60  of  this  chapter. 

d.  Any  type  of  device 

Convert  emissk)ns  concentra- 
twns  to  lb  per  MMBtu  emis- 
sk>n  rates.     - 

The   F-factor   methodotogy  in 
Method  19  in  apperxlix  A  to 
pail  60  of  this  chapter.. 

e.  Either  no  add-on  controls  or 

i.  Establish  a  site-specifk:  max- 

(1) The  fuel  chk>rine  content 

(a)  You  must  collect  or)e  sam- 

an add-on  control  other  than 

imum  inlet  fuel  chtorine  con- 

analysis   results    and    data 

ple  of  the  fuel  stream  enter- 

' 

a   wet   scrubber   or   a   dry 

tent  operating  Kmit  according 

from  tt»  hydrogen  chtorkle 

ing  tfte  boiler  or  process 

• 

scrubber. 

to       the       provisions       in 
§  63.7530(c). 

performance  test 

heater  from  each  test  run 
during  ttie  three-run  hydro- 
gen chtonde  performance 
test:  and 

(b)  Determir»e  the  chtorine  con- 
tent and  heating  value  of 
each  fuel  sample;  and 

(c)  Determine  tt)e  average 
chkxine  content  operating 
limit  according  to  the  proce- 
dures in  §  63.7530(c)  and 
the  procedures  in  your  site- 

• 

specifk:  test  plan  as  required 

. 

> 

in  §63.7520(8). 

f.  A  wet  scrubber  

i.    Establish   site-specific   min- 
imum   pH,    pressure    drop. 

(1)  Data  from  ttie  pH,  pressure 
drop,    and    Kqukl    fkiw-rate 

(a)  You  must  coHect  pH,  pres- 
sure drop,  and  Ik^  ftow- 

and  Kqukl  fk>w-rate  operating 

monitors  and  the  hydrogen 

rate  data  every  15  minutes 

limits  for  the  wet  scrubber 

chtonde  performance  test. 

durir>g  the  entire  period  of 

according  to  the  proviskjns 

tfw  three-run  hydrogen  chto- 

in §  63.7530(c)(3). 

■ 

rkle  performance  test:  and 
(b)  Determine  ttie  average  pH, 
pressure  drop,  and  bqukl 
ftow-rate  for  each  Indtvklual 
test  run  in  the  three-run  per- 

•» 

f 

, 

formance  test  by  computing 
ttie  average  of  all  the  1 5- 
minute  readings  taken  during 
ttie  test  run. 

g.  A  dry  scrubber 

i.   Establish   site-specifk:   min- 
imum sort)ent  injection  rate 

(1)  Data  from  the  sorbeni  in- 
jectton  rate  monitors  and  the 

(a)  You  must  collect  sorbent 
kijectton  rate  data  every  15 

operating   limit   for  the   dry 

hydrogen   chtorkle   perform- 

minutes during  the  entire  pe- 

scrubber   according    to    ttie 

ance  test. 

riod  of  the  three-run  hydro- 

provisions in  §  63.7530(c). 

• 

gen  chtorkle  performance 
test:  and 
(b)  Determine  ttie  average  sor- 
bent kijectton  rate  for  each 
indivkhial  test  run  in  the 
ttiree-run  performance  test 
by  computing  ttie  average  of 
an  ttie  15-minute  readings 
taken  during  the  test  run. 

As  stated  in  §  63.7520,  you  must  comply  with  the  following  requirements  for  performance  test  for  existing,  new  or 
reconstructed  affected  sources: 


Table  4.E  to  Subpart  DDDDD  of  Part  63— Requirements  for  Performance  Tests  for  Mercury  Emissions 
From  Boilers  or  Process  Heaters  in  Large,  Limited  Use  of  Small  Solid  Fuel  Subcatergories 


For.  . 


That  is  controlled  with  . 


You  must . 


Using 


According  to  ttie  loltowing  re- 
quirements .  .  . 


1 .  Each  new  reconstructed,  or 
existing  industrial,  commer- 
cial, or  instituttonal  boiler  or 
process  heater  in  ttie  large 
soHd  fuel  sutxategory,  tfie 
limited  use  soMfuel  sut>- 
category,  or  ttie  smaH  solkl 
fuel  suticategory. 


a.  Any  type  of  devtoe 


Select  sampling  ports  toca- 
tton  and  ttie  nuniber  of  tra- 
verse points. 


Method  1  of  40  CFR  part  60. 
appendix  A. 
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Table  4.E  to  Subpart  DDDDD  of  Part  63— Requirements  for  Performance  Tests  for  Mercury  Emisskdns 
From  boilers  or  Process  Heaters  in  Large,  Limited  Use  of  Small  Solid  Fuel  Subcatergories— Continued 


For. 


That  is  controlled  with 


You  must . 


Using 


According  to  the  foMowing  re- 
quirements .  .  . 


ii.  Determine  velocity  and  volu- 
metric flow-rate  erf  the  stack 


iii.  Determine  oxygen  arxl  car- 
bon dioxide  concentrations 
of  the  stack  gas. 

iv.  Measure  moisture  content 
of  the  stack  gas. 

V.  Convert  emissions  con- 
centrations to  tt)  per  MMBtu 
emission  rates. 


Either  Method  2  in  appendix  A 
to  part  60  of  this  chapter, 
Method  2F  in  appendix  A  to 
part  60  of  this  chapter,  or 
Mettiod  2G  of  apperxlix  A  to 
part  60  of  this  chapter. 

Method  3A  or  3B  in  appendix 
A  to  part  60  of  this  chapter. 

Method  4  in  apperKiix  A  (0  part 
60  of  this  cfiapter. 

Tfie  F-factor  methodology  in 
Metf)od  19  in  appendix  A  to 
part  60  of  this  chapter. 


2.  each  new  reconstructed,  or 
existing  Industrial,  commer- 
cial, or  Institutional  boiler  or 
process  heater  In  the  large 
solid  fuel  subcategory,  lim- 
ited use  solid  fuel  sub- 
category, or  the  small  solid 
fuel  subcategory  that  hiis  a 
rated  heat  input  capacity  of 
less  than  250  MMBtu  per 
hour. 


Any  type  of  device 


Measure    the    mercury    emis- 
sions concentrations. 


Method  29  in  apperxlix  A  to 
part  60  of  Ms  chapter. 


3.  Each  new  reconstructed,  or 
existing  industrijil,  commer- 
cial, or  institutional  boiler  or 
process  heater  in  the  large 
solid  fuel  sut>category  or  Hm- 
itad  use  solid  fuel  sub- 
category tfiat  has  a  rated 
heat  input  capacity  of  greats 
•r  itfan  250  MMBtu  per  hot?. 


Any  type  of  devne 


Measure    the    mercury   emis- 
sions concentrations. 


DRAFT  ASTM  Z65907 
"Standard  Ktethod  for  Both 
Speciated  and  Elemental 
Mercury  Determination 


.  Each  new  reconstructed  in- 
dustrial, commercial,  or  insti- 
tutional boiler  or  process 
heater  in  ttie  large  solid  fuel 
subcategory,  the  limited  use 
solid  fuel  sut>category,  or  the 
smafl  solid  fuel  sutx^ategory. 


a.  Either  no  add-on  controls  or 
an  add-on  control  otfier  than 
a  wet  scrubt>er. 


Establish  a  site-specific  max- 
imum opacity  level  accordirtg 
to  provisions  in  §  63.7530(c). 


b.  A  wet  scrubt>er 


i.  Establish  a  site-specific  min- 
imum pressure  drop  and 
minimum  liquid  flow-rate  op- 
erating limit  for  the  wet 
scrutiber  according  to  the 
provisnns  in  §  63.7530(c)(3). 


(1)  Data  from  ttie  continuous 
opacity  monitoring  system 
and  the  mercury  perform- 
ance test. 


(1)    Data   from    tfie  pressure 

drop    and    liquid  ftow-rate 

rTKxMors   and    the  mercury 
performance  test. 


c.  A  wet  scrut>ber  in  comt>ina- 
tton  with  a  fabric  fiHer. 


I.  Establish  a  site-specific  min- 
imum pressure  drop  and  liq- 
uid flow-rate  operating  limit 
for  the  wet  scrubber  accord- 
ing to  the  provisions  in 
§  63.7530(c)(3). 


(1)    Data   from    the  pressure 

drop    and    liquid  flow-rate 

monitors   and    the  mercury 
performance  test. 


(a)  You  must  collect  opacity 
rrxjnitoring  data  every  10 
seconds  during  the  entire 
period  of  tfie  three-run  mer- 
cury performance  test,  and 

(b)  determine  the  maximum 
opacity  level  of  all  ttie  1-hour 
averages  taken  during  ttie 
three-run  performance  test. 

(a)  You  must  collect  pressure 
drop  and  liquid  ftow-rate 
data  every  1 5  minutes  dur- 
ing the  entire  period  of  the 
three-run  mercury  perform- 
ance test:  and 

(b)  Determine  the  average 
pressure  drop  and  Ik^uid 
flow-rate  for  each  individual 
test  nin  in  tfie  three-run  per- 
formance test  by  computing 
the  average  of  all  tfie  1 5- 
minute  readings  taken  during 
the  test  run. 

(a)  You  must  collect  pressure 
drop  arxj  liquid  ftow-rate 
data  for  tfie  wet  scrubt>er 
every  1 5  minutes  during  the 
entire  period  of  the  three-nin 
mercury  performarx»  test; 
and 

(b)  Determine  tt>e  average 
pressure  drop  and  Ik^ 
ftow-rate  for  each  individual 
test  am  in  the  three-run  per- 
formance test  by  computing 
the  average  of  all  ttie  1 5- 
minute  readings  taken  during 
the  test  run 
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Table  4.E  to  Subpart  DDDDD  of  Part  63— Requirements  for  Performance  Tests  for  Mercury  Emissions 
From  Boilers  or  Process  Heaters  in  Large,  Limited  Use  of  Small  Solid  Fuel  Subcatergories— Continued 


For. 


.  Each  cMw  or  raconstnicied 
industriai,  cocnmefdal,  or  in- 
sttulional  boiler  or  process 
healer  irt  the  large  solid  fuel 
sutx»legory,  the  iimiied  use 
solid  fuel  subcategory,  or  the 
smaA  solid  fuel  subc^egocy 
ttwt  is  complying  wnth  the  ai- 
temative  total  selected  met- 
als emission  limit  instead  of 
the  particuiale  matter  emis- 
sion tmil  (this  is  an  option 
tor  those  unrts  that  can  dem- 
onstrate compliance  on  0ie 
basis  of  fuel  analysis  wnlhout 
) 


That  is  controlled  with 


d.  A  wet  scrubber  in  combina- 
tion with  an  electrostatic  pre- 
cipitator. 


a.  Either  no  add-on  controls  or 
an  add-on  control  lor  which 
you  do  not  wish  to  take 
credit  for  reductions  in  mer- 
cury. 


You  must . 


Establish  a  site-specific  min- 
imum pressure  drop  and  liq- 
uid flow-rate  for  the  wet 
scrubber  and  mininrHim  volt- 
age and  secondary  cunent 
or  total  power  input  of  ttie 
electrostatic  precipitator  ac- 
conirtg  tp  the  provisions  in 
§63.7530<cM3). 


EstabRsh  a  site-specilic  max- 
imum irdet  fuel  mercury  cor>- 
tent  operating  Nmit  accordmg 
to  the  provisions  In 
§  63.7530(c). 


Using. 


(1)  Data  froTQ  the  pressure 
drop  and  liquid  flow-rate 
monitors  tor  the  wet  scrub- 
ber and  from  the  current  and 
voltage  monitors  for  the 
electrostatic  precipitator  and 
the  mercury  performance 
test. 


(1)  The  fuel  mercury  content 
analysis  results  and  the  cal- 
culations done  accordbfg  to 
the  provisions  in 

§63.7530(0. 


Accordm^  to  ttie  following  re- 
quirements .  .  . 


(a)  You  must  collect  pressure 
drop  and  liquid  flow-rate 
data  for  tfie  wet  scrubber 
and  secondary  current  and 
voltage  or  total  power  input 
for  the  electrostatic  precipi- 
tator every  15  minutes  dur- 
ing ttte  entire  period  of  the 
three-run  mercury  pertorm- 
arKe  test:  and 

(b)  Detemiine  the  average  tor 
each  l>y  connputir>g  the  aver- 
age of  all  15-minute  read- 
ings taken  during  the  test 
run. 


(a)  You  must  collect  orte  sam- 
ple of  the  iworst-case  fuel 
stream  enterirtg  the  IxMler  or 
process  heater  for  each  test 
run  during  ttie  three-run  per- 
formance test:  arxl 

(b)  Determine  the  mercury 
corrtent  and  heating  vakieof 
the  sample  accordmg  to  your 
site-specilic  lest  plan  as  re- 
quired in  §  63.7520(a):  and 

(c)  Determine  the  maximum 
mercury  content  operating 
imit  according  to  the  proce- 
dures in  §  63.7530(c). 


6.  Each  existing  industrial. 
commercial,  or  institutional 
boiler  or  process  healer  in 
the  large  sofid  fuel  sub- 
category. 


a.  Either  no  add-on  controls  or 
an  add-on  control  other  than 
a  wet  scrubber. 


b.  A  wet  scrubber 


c.  A  wet  scrubber  In  combina- 
tMX)  with  a  fabric  filter. 


Establish  a  site-specific  max- 
imum opacity  level  according 
lo  provisions  in  §63.7530  (c). 


(1)  Data  from  the  continuous 
opacity  morfiloring  system 
and  the  mercury  perterm- 
aiKe  test. 


Establish  a  site-specHic  min- 
iRUim  pressure  drop  and 
minimum  liquid  flow-rate  op- 
erating limK  for  the  wet 
scrubber  accordmg  to  the 
provisions  in  §  63.7530(c)(3). 


i.  EstabRsh  a  site-specific  mm- 
imum  pressure  drop  and  liq- 
uid ftow-rale  oper^ing  limit 
lor  ttie  wet  scrubber  accord- 
ing to  the  provisions  in 
§  63.7530(c)(3). 


(1)  Data  from  the  pressure 
drop  and  liquid  ftowMate 
monitors  and  the  mercury 
performance  test. 


(1)  Data  from  ttte  pressure 
drop  and  liquid  flow-rate 
iTwnitors  and  the  mercury 
performance  test. 


(a)  You  must  cotoct  opadly 
nwnitoring  data  every  10 
secoTKls  during  the  entire 
period  of  ttie  ttuee-nm  rrter- 
cury  performance  test:  and 

(b)  Determine  ttie  maximum 
cf>acily  level  lor  al  ttie  1- 
hour  averages  taken  during 
the  ttvee-run  performance 
test. 

(a)  You  must  colect  pressure 
drop  and  liquid  ftow-rate 
data  every  15  minutes  dur- 
irtg  the  entire  period  oi  the 
three-run  mercury  perform- 
aiwetest:  and 

(b)  Determine  the  average 
pressure  drop  and  liquid 
ftow-rate  for  each  individual 
test  run  in  tlw  three-run  per- 
formaiKe  test  by  computirtg 
the  average  of  ail  ttfe  15- 
minule  readings  taken  during 
the  test  run. 

(a)  You  must  collect  pressure 
drop  and  Kquid  ftow-rate 
data  for  tfw  wet  scrubber 
every  15  minutes  during  ttie 
entire  period  ol  ttie  three-run 
mercury  |)erformarK»  test: 
and 

(b)  Determine  the  average 
pressure  drop  and  liquid 
ftow-rate  for  each  indhridual 
test  run  in  tfie  three-run  per- 
formance test  by  computing 
the  average  of  aH  the  15- 
minule  readings  taken  during 
the  test  run. 
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Table  4.E  to  Subpart  DDDDD  of  Part  63 — Requirements  for  Performance  Tests  for  Mercury  Emissions 
From  Boilers  or  Process  Heaters  in  Large,  Limited  Use  of  Small  Solid  Fuel  Subcatergories— Continued 


For. 


That  is  oontrotled  vMth  . 


You  must . 


Using. 


According  to  tfte  foHowing  re- 
quirements 


d.  A  wet  scrubtMr  In  combina- 
tion with  an  electro-static 
precipitator. 


I.  Establish  a  site-specific  min- 
imum  pressure  drop  and  liq- 
uid flow-rate  (or  the  wet 
scnjtiber  and  mininHjm  volt- 
age and  secorxlary  current 
or  total  power  input  of  the 
electrostatic  precipitator  ac- 
cording to  the  provisiorts  in 
§63.7530(cK3). 


(1)  Data  from  the  pressure 
drop  and  liquid  (low-rate 
monitors  for  the  wet  scrut>- 
ber  and  from  the  current  and 
voltage  monitors  for  tt>e 
electrostatic  precipitator  and 
tfM  mercury  performarxx 
test 


e.  Either  no  add-on  controls  or 
an  add-on  control  for  which 
you  do  not  wish  to  take 
credit  for  reductions  in  mer- 
cury. 


Establish  a  site-specific  max- 
imum inlet  fuel  mercury  con- 
tent operating  Hmit  aocontng 
to  the  provisions  in 
§63.7530(0). 


(1)  The  fuel  mercury  content 
analysis  results  and  the  cal- 
culations done  according  to 
tt>e  provisions  in 

§63.7530(0). 


(a)  You  must  collect  pressure 
drop  and  liquid  flow-rate 
data  (or  the  wet  scrubtier 
ar>d  secor>dary  current  and 
voltage  or  total  power  mput 
for  the  electrostatic  precipi- 
tator every  1 5  muuites  dur- 
ing the  entire  penod  of  tfib 
three-run  mercury  perform- 
ance test:  and 

(b)  OMerTnir>e  the  average  for 
each  by  computing  the  aver- 
age of  an  15-minute  read- 

~  ir>gs  taken  durirtg  each  test 
run. 

(a)  You  must  collect  one  sam- 
ple of  the  worst-case  fuel 
stream  entering  tfie  boiler  or 
process  heater  for  each  test 
run  dunr>g  ttie  three-run  per- 
formance test:  and 

(b)  Detennine  the  rr>ercury 
content  arxj  heating  vaiue  of 
tfte  sample  accordir>g  to  your 
site-specific  test  plan  as  re- 
quiTBd  in  §63  7520(a):  and 

(c)  Oolannine  tfie  maximum 
mercury  content  operating 
limit  according  to  ttie  proce- 
dures in  §63.7530(0). 


As  stated  in  §  63.7530,  you  must  show  initial  compliance  with  the  emission  limitations  for  affected  soiut:es  according 
to  the  following: 

Table  5.A  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Particulate  Mat- 
,  TER  OR  Total  Selected  Metals  for  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Soud 
'    Fuel  Subcategories 


For 


That  Is  controlled  with 


For  the  following  emission  limita- 
tion .  .  . 


You  have  demonstrated  irwtial 
compliance  if  .  .  . 


.  Each  new  or  reconstructed  In- 
dustrial, commercial,  or  Institu- 
tional boiler  or  process  heater  in 
the  large  solid  fuel  subcategory, 
the  limited  use  solid  fuel  sub- 
category, or  ttie  small  solid  fuel 
subcategory. 


a.  Eitfier  no  add-on  controls  or  an 
add-on  control  otfier  than  a  wet 
scrubber. 


i.  0.026  to  particulate  matter  per 
MMBtu  heat  Input  or  0.0001  lb 
total  selected  metals  per 
MMBtu  heat  Input. 


(1)  The  average  emissions  in 
units  of  lb  partkxjiate  matter  per 
MMBtu  heat  Input,  measured 
using  PM  emissions  corx^ntra- 
tion  and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  ttie  three-run  performance 
test  period,  do  not  exceed  the 
emission  limit;  or  the  average 
emissions  in  uruts  of  lb  total  se- 
lected metals  per  MMBtu  heat 
input  measured  using  total  se- 
lected metals  emission  corv 
centration  and  sections  12.2 
and  12.3  of  Method  19  of  ap- 
pendix A  over  the  three-run 
performance  test  pehod,  do  not 
exceed  the  emission  limit;  and 
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Table  5.A  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Particulate  Mat- 
ter OR  Total  Selected  Metals  for  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid 
Fuel  Subcategories— Continued 


For 


That  is  controlled  with 


b.  A  wet  scrubber 


c.  A  wet  scrubber  in  combination 
with  a  fabric  filter. 


For  tt)e  following  emission  limita- 
tion .  .  . 


i.  0.026  tt)  particulate  matter  per 
MMBtu  heat  Input  or  0.0001  ft) 
total  selected  metals  per 
MMBtu  heat  input. 


i.  0.026  b  particulate  matter  per 
MMBtu  heat  input  or  0.0001  lb 
total  selected  metals  per 
MMBtu  heat  input. 


You  have  demonstrated  initial 
compliance  if .  .  . 


(2)  You  keep  a  record  of  ttw  aver- 
age site-specific  opacity  level 
for  each  test  run  over  the  three- 
run  performance  test  during 
wtiich  particulate  matter  or  total 
selected  metals  emissions  did 
not  exceed  the  emissions  Hmit; 
or  if  the  unit  is  corrtrolled  with  a 
f^xic  fitter,  instead  of  estab- 
lishing a  site-specific  opacity 
level  you  keep  records  of  ttie 
installation  and  calibration  data 
and  the  manufacturer's  certifi- 
catkxi  of  the  t>ag  leak  detection 
system  as  required  in 
§63.7525(1). 

(1)  The  average  emesions  in 
units  of  lb  partkxilate  matter  per 
MMBtu  heat  input,  measured 
using  PM  emissions  concentra- 
tk>n  and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  the  three-run  performarKe 
test  period,  do  not  exceed  tfie 
emission  Umit;  or  tfie  average 
emssions  in  units  of  b  total  se- 
lected metals  per  MMBtu  heat 
input  measured  using  tdtal  se- 
lected metals  emission  con- 
centratkjn  and  sections  12.2 
and  12.3  of  Method  19  of  ap- 
pendix A  over  the  three-run 
performance  test  period,  do  not 
exceed  the  emission  limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  pressure  drop 
and  liqukl  flow-rate  of  the  wet 
scrubber  for  each  test  run  over 

,  the  three-run  performance  test 
during  whk:h  particulate  matter 
or  total  selected  metals  emis- 
sions did  not  exceed  the  emis- 
sions limit. 
(1)  The  average  emissions  in 
units  of  lb  partkuilate  matter  per 
MMBtu  heat  input,  measured 
using  PM  emissions  concentra- 
tions and  sectkxis  12.2  and 
12.3  of  Method  19  of  appendix 
A  over  the  three-run  perform- 
ance test  period,  do  not  exceed 
tfie  emission  limit;  or  tfie  aver- 
age emissions  in  units  of  lb 
total  selected  metals  per 
MMBtu  fieat  input  measured 
using  total  selected  metals 
emission  concentration  and 
sectk>ns  12.2  and  12.3  of  Meth- 
od 19  of  appendix  A  over  the 
three-run  performance  test  pe- 
riod, do  not  exceed  ttie  emis- 
sion Nmit;  and 
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Table  5.A  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Particulate  Mat- 
ter OR  Total  Selected  Metals  for  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Soud 
Fuel  Subcategories— Continued 


For 


That  is  controlled  with  .  . 


For  ttie  following  emission  limita- 
tion .  .  . 


You  have  demonstrated  initial 
compliance  if .  .  . 


d.  A  wet  scrubt>er  in  combination 
with  an  electrostatic  precipitator. 


i.  0.026  lb  particulate  matter  per 
MMBtu  heat  input  or  0.0001  lb 
total  selected  metals  per 
MMBtu  heat  input. 


(2)  You  keep  a  record  of  the  aver- 
age site-specific  pressure  drop 
and  liquid  flow-rate  of  the  wet 
scrubber  for  each  test  nm  over 
ttie  three-run  performance  test 
during  which  particulate  matter 
or  total  selected  metals  emis- 
sions did  not  exceed  the  emis- 
sions limit;  and 

(3)  You  keep  records  of  the  \ns\ai- 
lation  and  calibration  data  and 
ttie  manufacturers  certification 
of  tfie  t)ag  leak  detection  sys- 
tem as  required  in  §63  7525(i). 

(1)  The  average  emissions  in 
units  of  lb  partk:ulate  matter  per 
MMBtu  heat  input,  measured 
using  PM  emissions  cortcentra- 
tkxi  and  sectkxis  12.2  and  12.3 
of  MetfKXl  19  of  appervlix  A 
over  the  three-run  performance 
test  period,  do  not  exceed  the 
emisskxi  limit;  or  ttie  average 
emisskxis  in  units  of  lb  total  se- 
lected metals  per  MMBtu  heat 
input  measured  using  total  se- 
lected metals  emission  con- 
centratkxi  and  sectkms  ^22 
and  12.3  of  Mettxxj  19  of  ap- 
perxJix  A  over  the  three-run 
performance  test  period,  do  not 
exceed  the  emission  limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  pressure  drop 
and  lk)ukj  ftow-rate  of  the  wet 
scrut)ber  arKl  tt>e  average  sec- 
ondary current  and  voltage  or 
total  power  input  of  ttie  electro- 
statK  precipitator  for  each  test 
run. 


2.  Each  new  or  reconstructed  in- 
dustrial, commercial,  or  institu- 
tional boiler  or  process  heater  in 
the  large  solid  fuel  subcategory, 
the  limited  use  solid  fuel  sub- 
category, or  the  smaH  solkl  fuel 
sii)category  that  is  complying 
with  the  altemative  total  selected 
metals  emission  limit  instead  of 
the  particulate  matter  emission 
limit  (this  is  an  optk>n  for  those 
units  tfiat  can  demonstrate  com- 
pliance on  the  basis  of  fuel  anal- 
ysis without  controls). 


a.  Eittier  no  add-on  controls  or  an 
add-on  control  for  which  you  do 
not  wish  to  take  credit  for  re- 
ductions in  total  selected  metals. 


i.  0.0001  lb  total  selected  metals 
per  MMBtu  heat  input. 


(1)  The  cakxjiated  emissions 
using  Equation  2  of 
§  63.7530(c)  and  converted  to 
lb  total  selected  metals  per 
MMBtu  heat  input  does  not  ex- 
ceed ttie  emisskxi  limit;  and 

(2)  You  keep  a  record  of  the  fuel 
analysis,  cakxilations,  and  the 
maximum  fuel  total  selected 
metals  input  at  whk:h  you  dem- 
onstrated, compliance. 
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Table  5.A  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Particulate  Mat- 
ter OR  Total  Selected  Metals  for  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid 
Fuel  Subcategories— Continued 


For 


3.  Each  existing  industrial,  or  com- 
mercial, institutional  boiter  or 
process  heater  in  the  large  solid 
fuel  subcategory. 


That  is  controlled  with 


.  Eittier  no  add-on  controls  or  an 
add-on  control  other  than  a  wet 
scrubber. 


b.  A  wet  scrubber 


For  the  foHowing  emission  limita- 
tion .  .  . 


0.07  lb  particulate  matter  per 
MMBtu  heat  input  or  0.001  lb 
total  selected  metals  per 
MMBtu  heat  input. 


You  have  demonstrated  initial 
compTiance  if .  .  . 


0.07  tt>  particutate  matter  per 
MMBtu  heat  input  or  0.001  to 
total  selected  metals  per 
MMBtu  heat  input  or  0.001  lb 
total  selected  metals  per 
MMBtu  heat  input. 


(1)  The  average  emissions  in 
units  of  lb  particulate  matter  per 
MMBtu  heat  input,  measured 
using  PM  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  erf  appendix  A 
over  the  three-run  performance 
test  period,  do  not  exceed  ttie 
emission  limit;  or  the  average 
enrtissions  in  units  of  lb  total  se- 
lected metals  per  MMBtu  heat 
input  measured  using  total  se- 
lected metals  emission  con- 
centration and  sections  12.2 
and  12.3  of  Method  19  of  ap- 
pendix A  over  ttw  three-run 
performance  test  period,  do  not 
exceed  the  emission  limits;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  opacity  level 
for  each  test  run  over  the  3- 
hour  performance  test  during 
which  particirfate  matter  or  total 
selected  mtetals  emissions  did 
not  exceed  the  emissions  limit; 
or  if  the  unit  is  controlled  with  a 
fabric  filter,  instead  of  estab- 
Kshing  a  site-specific  opacity 
level  you  keep  records  of  tfte 
instaHatkm  and  calibration  data 
and  the  manufacturer's  certifi- 
cation of  the  bag  leak  detection 
system  as  reqirired  in 
§63.7525(1). 

(1)  The  average  emissions  in 
units  of  to  particulate  matter  per 
MiMBtu  heat  input,  measured 
using  PM  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  the  three-run  perfomoance 
test  period,  do  not  exceed  the 
emission  limit;  or  the  average 
emissions  in  units  of  lb  total  se- 
lected metals  per  K^Btu  heat 
input  measured  using  total  se- 
lected metals  emission  cort- 
centration  and  sectons  12.2 
and  12.3  of  Method  19  of  ap- 
perxfix  A  over  the  ttwee-run 
performance  test  period,  do  not 
exceed  the  emisskm  limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-spedfk:  pressure  drop 
arfd  liquid  flow-rate  of  the  wet 
scrut)ber  for  each  test  run  over 
the  three-run  performance  test 
during  which  particulate  matter 
or  total  selected  metals  emis- 
sions did  not  exceed  the  emis- 
sions Kmit. 
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Table  5.A  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Particulate  Mat- 
ter OR  Total  Selected  Metals  for  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid 
Fuel  Subcategories— Continued 


For 


That  is  controlled  with 


For  the  following  emission  limita- 
tion .  .  . 


You  have  demonstrated  initial 
compliance  if .  .  . 


c.  Wet  scnjt>ber  in  comt)ination 
with  a  fatKic  filter. 


i.  0.07  lb  particulate  matter  per 
MMBtu  heat  input  or  0.001  lb 
total  selected  metals  per 
MMBtu  heat  input. 


d.  A  wet  scrut)t>er  in  combination 
with  an  electrostatic  precipitator. 


i.  0.07  lb  particulate  matter  per 
MMBtu  heat  input  or  0.001  lb 
total  selected  metals  per 
MMBtu  heat  input. 


(1)  The  average  emissiorts  in 
units  of  lb  particulate  matter  per 
MMBtu  heat  input,  measured 
using  PM  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  the  tftree-run  performance 
test  period,  do  not  exceed  tfie 
emission  Krnit;  or  the  average 
emissions  in  units  of  lb  total  se- 
lected metals  per  MIMBtu  heat 
input  measured  using  total  se- 
lected metals  emission  cor>- 
centration  and  sections  12.2 
and  12.3  of  Method  19  of  ap- 
pendix A  over  the  three-run 
performarKe  test  period,  do  not 
exceed  the  emission  limit;  arxl 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  pressure  drop 
and  liquid  flow-rate  of  tfie  wet 
scrut>t>er  for  each  test  run  over 
tfte  three-run  performarxx  test 
during  which  particulate  matter 
or  total  selected  meHais  emis- 
sions did  not  exceed  the  emis- 
sions limit;  and 

(3)  You  keep  records  of  tf>e  instal- 
lation and  calit)rat)on  data  and 
the  manufacturer's  certification 
of  ttie  bag  leak  detection  sys- 
tem as  required  in  §63.7525(1). 

(1)  The  average  emissions  in 
units  of  lb  partk;ulate  matter  per 
MMBtu  fieat  ir>put,  measured 
using  PM  emissions  corx:entra- 
tion  and  sectkxis  12.2  and  12.3 
of  MetfKXl  19  of  appendix  A 
over  ttie  tfuee-run  performance 
test  period,  do  not  exceed  tfie 
emission  limit;  or  tfie  average 
emissions  in  units  of  lb  total  se- 
lected metals  per  MMBtu  heat 
input  measured  using  total  se- 
lected metals  emission  corv 
centratkm  and  sectk>ns  12.2 
and  12.3  of  Method  19  of  ap- 
pendix A  over  tfie  three-run 
performance  test  period,  do  not 
exceed  tfie  emission  limit;  and 

(2)  You  keep  a  record  of  ttie  aver- 
age site-specifk:  pressure  drop 
and  Ik^ukj  fk>w-rate  of  tfie  wet 
scrubber  and  tfie  average  sec- 
ondary current  and  voltage  or 
total  power  ir^>ut  of  tfie  electro- ' 
statK  precipitator  for  each  test 
run. 
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Table  5.A  to  Subpart  DDDDD  of  Part  63— Initial  Compuance  With  Emission  limitations  for  Particulate  Mat- 
ter OR  Total  Selected  Metals  for  Boilers  or  Process  Heaters  in  Urge,  Limited  Use,  or  Small  Solid 
Fuel  Subcategories— Continued 


For 


That  is  controUed  with 


e.  Eittier  no  add-on  controls  or  an 
add-on  control  other  tttan  a  wet 
scrubber. 


f.  A  wet  scrubber 


For  the  following  emission  limita- 
tion .  .  . 


0.21  lb  particulate  matter  per 
MMBtu  heat  ir^KJt  or  0.001  lb 
total  selected  metals  per 
MMBtu  heat  Input. 


0.21  R>  particulate  matter  per 
MMBtu  heat  input  or  0.001  b 
total  selected  nrietals  per 
MMBtu  heat  input. 


You  have  demonstrated  initial 
compliance  if .  .  . 


(1)  The  average  emissioris  in 
units  of  lb  particulate  matter  per 
MMBtu  heat  input,  measured 
using  PM  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Mettiod  19  of  appendix  A 
over  ttie  three-run  performarKe 
test  period,  do  not  exceed  ttie 
emission  Nmit;  or  ttie  average 
emissions  in  units  of  to  total  se- 
lected metals  per  MMBtu  fieat 
input  measured  using  total  se- 
lected metals  emission  con- 
centration and  sections  12.2 
and  12.3  of  Metfiod  19  of  ap- 
perKfix  A  over  tfie  tfwee-run 
performance  test  period,  do  not 
exceed  the  emission  limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  opacity  level 
for  each  test  run  over  the  3- 
hour  performance  test  during 
which  particulate  matter  or  total 
selected  metals  emissions  did 
not  exceed  tfie  emissions  limit; 
or  if  tfie  unit  is  controlled  with  a 
fabric  filter,  instead  of  estab- 
lishing a  site-specific  opacity 
level  you  keep  records  of  the 
instaBation  and  calibratk>n  data 
and  the  manufacturer's  certifi- 
catkxi  of  the  t>ag  leak  detection 
system  as  required  in 
§63.7525(i). 

(1)  The  average  emissions  in 
units  of  lb  particulate  matter  per 
MMBtu  heat  input,  measured 
using  PM  emissions  concentra- 
tk}n  and  sectk>ns  12.2  and  12.3 
of  Metfiod  19  of  appendix  A 
over  the  three-run  performance 
test  period,  do  not  exceed  tfie 
emission  limit;  or  tfie  average 
emissions  in  units  of  lb  total  se- 
lected metals  per  MMBtu  heat 
input  measured  using  total  se- 
lected metals  emission  con- 
centration and  sections  12.2 
and  12.3  of  Method  19  of  ap- 
pendix A  over  tfie  three-am 
performance  test  period,  do  not 
exceed  tfie  emission  Kmit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specifk:  pressure  drop 
and  lk]UKl  fk>w-rate  d  the  wet 
scrut)ber  for  each  test  run  over 
tfie  three-run  performance  test 
during  wfiich  partk:ulate  matter 
or  total  selected  metals  emis- 
skxis  dkl  not  exceed  the  emis- 
sions limit. 
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Table  5.A  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Particulate  Mat- 
ter OR  Total  Selected  Metals  for  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid 
Fuel  Subcategories— Continued 


For 


That  Is  controlled  with 


For  the  following  emission  limita- 
tion .  .  . 


You  have  demonstrated  initial 
compliance  if .  .  . 


g.  A  wet  scrubtjer  in  combination 
with  a  fabric  filter. 


i.  0.21  lb  particulate  matter  per 
MMBtu  heat  input  or  0.001  lb 
total  selected  metals  per 
MMBtu  heat  input. 


h.  A  wet  scrubber  in  combination 
with  an  electrostatic  precipitator. 


i.  0.21  lb  particulate  matter  per 
MMBtu  heat  input  or  0.001  lb 
total  selected  metals  per 
MMBtu  heat  input. 


(1)  The  average  emissions  in 
units  of  lb  particulate  matter  per 
MMBtu  heat  input,  measured 
using  PM  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  tf>e  three-run  performance 
test  period,  do  not  exceed  the 
emission  limit;  or  the  average 
emissions  in  units  of  lb  total  se- 
lected metals  per  MMBtu  heat 
input  measured  using  total  se- 
lected metals  emission  con- 
centration and  sections  12.2 
and  12.3  of  Method  19  of  ap- 
pendix A  over-  the  three-run 
performance  test  period,  do  not 
exceed  the  emission  limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  pressure  drop 
and  liquid  flow-rate  of  the  wet 
scrubl)er  for  each  test  run  over 
ttie  three-run  performance  test 
during  which  particulate  matter 
of  total  selected  metals  emis- 
sions did  not  exceed  the  emis- 
sions limit;  and 

(3)  You  keep  records  of  the  instal- 
lation and  calibration  data  and 
the  manufacture's  certification 
of  the  bag  leak  detection  sys- 
tem as  required  in  §63.7525(1). 

(1)  The  average  emissions  in 
units  of  lb  partKulate  rr^atter  per 
MMBtu  heat  input,  measured 
using  PM  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  the  three-run  performance 
test  period,  do  not  exceed  ttie 
emisskjn  limit;  or  the  average 
emissions  in  units  of  lb  total  se- 
lected metals  per  MMBtu  heat 
input  measured  using  total  se- 
lected metals  emission  con- 
centration and  sections  12.2 
and  12.3  of  Method  19  of  ap- 
pendix A  over  the  three-run 
performance  test  period,  do  not 
exceed  ttie  emission  limit;  and 

(2)  You  keep  a  record  of  ttie  aver- 
age site-specifk:  pressure  drop 
and  liqukJ  flow-rate  of  the  wet 
scrut>ber  and  tt>e  average  sec- 
ondary current  and  voltage  or 
total  power  input  of  the  electro- 
static precipitator  for  each  test 
run. 
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Table  5.A  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Particulate  Mat- 
ter OR  Total  Selected  Metals  for  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid 
Fuel  Subcategories— Continued 


For 


That  is  controlled  with 


For  the  following  emission  limita- 
tion .  .  . 


You  have  demonstrated  initial 
compliance  if .  .  . 


4.  Each  existing  industrial,  com- 
mercial, or  institutional  boiler  or 
process  heater  in  the  large  solid 
fuel  sutx:ategory  or  the  limited 
use  solid  fuel  subcategory  that  is 
complying  with  the  alternative 
total  selected  metals  emission 
limit  instead  of  the  particulate 
matter  emission  limit  (this  is  an 
option  for  those  units  that  can 
demonstrate  compliance  on  the 
basis  of  fuel  analysis  without 
controls). 


a.  Either  no  add-on  controls  or  an 
add-on  control  for  which  you  do 
not  wish  to  take  credit  for  re- 
ductions in  total  selected  metals. 


i.  0.001  lb  total  selected  metals 
per  MMBtu  heat  input. 


(1)  The  calculated  emissions 
using  Equation  2  of 
§  63.7530(c)  and  converted  to 
lb  total  selected  metals  per 
MMBtu  heat  input  does  not  ex- 
ceed the  emission  limit;  and 

(2)  You  keep  a  record  of  the  fuel 
analysis,  calculations,  and  the 
maximum  fuel  total  selected 
metals  input  at  which  you  dem- 
onstrated compliance. 


As  stated  in  §63.7530,  you  must  show  initial  compliance  with  the  emission  limitations  for  affected  sources  according 
to  the  following: 

Table  5.B  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Particulate 
Matter  for  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Liquid  Fuel  Subcategories 


For 


That  is  controlled  with 


For  the  following  emission  limita- 
tion .  .  . 


You  have  demonstrated  initial 
compliance  if .  .  . 


1.  Each  new  or  reconstnjcted  in- 
dustrial, commercial,  or  institu- 
tional trailer  or  process  theater  in 
the  large  liquid  fuel  subcategory, 
the  limited  use  liquid  fuel  sub- 
category or  tfie  small  liquid  fuel 
sutraategory  (boilers  or  process 
heaters  in  one  of  the  liquid  fuel 
subcategories  that  bum  only  fos- 
sil fuels  and  otfier  gases  and  do 
not  bum  any  residual  oil  are  ex- 
cluded from  this  requirement). 


a.  Either  no  reconstructed  add-on 
controls  or  an  add-on  control 
other  than  a  scrubber. 


i.  0.03  lb  particulate  matter  per 
MMBtu  heat  input. 


b.  A  wet  scrubber 


i.  0.03  lb  particulate  matter  per 
MMBtu  heat  input. 


(1)  The  average  emissions  in 
units  of  lb  particulate  matter  per 
MMBTU  heat  input,  measured 
using  PM  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  the  three-run  performance 
test  period,  do  not  exceed  the 
emission  limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  opacity  level 
for  each  test  run  over  the  three- 
run  performance  test  during 
which  paniculate  matter  emis- 
sions did  not  exceed  the  emis- 
sions limit;  or  if  the  unit  is  con- 
trolled with  a  fabric  filter,   in- 

.  stead  of  establishing  a  site-spe- 
cific opacity  level  you  keep 
records  of  the  installation  and 
calibration  data  and  the  manu- 
facturer's certification  of  the  bag 
leak  detection  system  as  re- 
quired in  §  63.7525(i). 

(1)  The  average  emissions  in 
units  of  lb  particulate  matter  per 
MMBtu  heat  input,  measured 
using  PM  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  the  three-run  performance 
test  period,  do  not  exceed  tfie 
emission  limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  pressure  drop 
and  liquid  flow-rate  of  the  wet 
scrubber  for  each  test  run  over 
the  three-run  performance  test 
during  which  paftk:ulate  matter 
emissions  did  not  exceed  the 
emissions  limit. 
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Table  5.B  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Particulate  Mat- 
ter for  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Liquid  Fuel  Subcategories— Contin- 
ued 


For 


That  is  controlled  with 


For  the  following  emission  limita- 
tion .  .  . 


You  have  demonstrated  initial 
compliance  if .  .  . 


c.  A  wet  scrubber  in  combination 
with  a  fabric  filter. 


i.  0.03  lb  paniculate  matter 
MMBtu  heat  input. 


per 


d.  A  wet  scrubber  in  combination 
with  an  electrostatic  precipitator. 


i.  0.03  lb  particulate  matter  per 
MMBtu  heat  input. 


(1)  The  average  emissions  in 
units  of  lb  particulate  matter  per 
MMBtu  heat  input,  rT>easured 
using  PM  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  the  three-run  performance 
test  period,  do  not  exceed  ttie 
emission  limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  pressure  drop 
and  liquid  flow-rate  of  the  wet 
scrubber  for  each  test  run  over 
the  three-mn  performance  test 
during  which  particulate  matter 
emissions  did  not  exceed  the 
emissions  limit:  and 

(3)  You  keep  records  of  the  instal- 
lation and  calibration  data  and 
the  manufacturer's  certification 
of  the  bag  leak  detection  sys- 
tem as  required  in  §63  7525(i). 

(1)  The  average  emissions  in 
units  of  lb  particulate  matter  per 
MMBtu  heat  input,  measured 
using  PM  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  MetfKKJ  19  of  appendix  A 
over  the  three-run  performance 
test  period,  do  not  exceed  the 
emission  limit:  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  pressure  drop 
and  liquid  flow-rate  of  the  wet 
scrubt)er  and  the  average  sec- 
ondary current  and  voltage  or 
total  power  input  of  the  electro- 
static precipitator  for  each  test 

,  run  over  the  three-run  pertonn- 
ance  test  during  which  particu- 
late matter  emissions  did  not 
exceed  the  emissions  limit. 


2.  Each  new  or  reconstructed  in- 
dustrial, commercial,  or  institu- 
tional boiler  or  process  heater  in 
one  of  the  liquid  fuel  subcat- 
egories that  burns  only  liquid 
fossil  fuels  other  than  residual  oil 
either  alone  or  in  combination 
with  gaseous  fuels. 


a.  Any  type  of  device 


i.  0.03  lb  particulate  matter  per 
MMBtu  heat  input. 


(1)  You  submit  a  signed  state- 
ment in  the  Notification  of  Com- 
pliance Status  report  required  in 
§ 63.7545(e), that  indicated  you 
bum  only  liquid  fossil  fuels 
other  than  residual  oil  either 
alone  or  in  combination  with 
gaseous  fuels;  and 

(2)  You  keep  records,  as  required 
in  §63.7555,  that  demonstrate 
that  you  bum  only  liquid  fossil 
fuels  other  than  residual  oil  ei- 
ther alone  or  in  combination 
with  gaseous  fuels. 


As  stated  in  §  63.7530,  you  must  show  initial  compliance  with  the  emission  limitations  for  affected  sources  according 
to  the  following: 
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Table  5.C  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Hydrogen 
Chloride  for  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid  Fuel  Subcategories 


For 


That  is  controlled  with  .  .  . 


For  the  following  emission  limita- 
tion .  .  . 


You  have  demonstrated  initial 
compliance  if .  .  . 


1.  Each  new  or  reconstructed  in- 
dustrial, commercial,  or  institu- 
tional boiler  or  process  heater  in 
the  large  solid  fuel  sutx^tegory. 


a.  Either  no  add-on  controls  or  an 
add-on  control  other  than  a  wet 
scrubber  or  a  dry  scrubber. 


i.  0.02  lb  hydrogen  chloride  per 
MMBtu  heat  input. 


b.  A  wet  scrubber 


i.  0.02  lb  hydrogen  chloride  per 
MMBtu  heat  input. 


c.  A  dry  scrubber 


i.  0.02  lb  hydrogen  chloride  per 
MMBtu  heat  input. 


(1)  The  average  emissions  in 
units  of  lb  hydrogen  chloride 
per  MMBtu  heat  input,  meas- 
ured using  hydrogen  chloride 
emissions  concentration  and 
Method  19  of  appendix  A  over 
the  three-run  performance  test 
period,  do  not  exceed  the  emis- 
sion limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  fuel  chlorine 
content  level  for  each  test  run 
over  the  three-run  performance 
test  during  which  hydrogen 
chloride  emissions  did  not  ex- 
ceed the  emissions  limit. 

(1)  The  average  emissions  in 
units  of  lb  hydrogen  chloride 
per  MMBtu  heat  input,  meas- 
ured using  hydrogen  chloride 
emissions  concentration  and 
Method  19  of  appendix  A  over 
the  three-run  performance  test 
period,  do  not  exceed  the  emis- 
sion limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  pH,  pressure 
drop,  and  liquid  flow-rate  of  the 
wet  scrubber  for  each  test  run 
over  the  three-run  performance 
test  during-  which  hydrogen 
chloride  emissions  did  not  ex- 
ceed the  emissions  limit. 

(1)  The  average  emissions  in 
units  of  lb  hydrogen  chloride 
per  MMBtu  heat  input,  meas- 
ured using  hydrogen  chloride 
emissions  concentration  and 
Method  19  of  appendix  A  over 
the  three-run  performance  test 
period,  do  not  exceed  the  emis- 
sion limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  sorbent  injec- 
tion rate  of  the  dry  scrubber  for 
each  test  run  over  the  three-njn 
performance  test  during  which 
hydrogen  chloride  emissions 
did  not  exceed  the  emissions 
limit. 


.  Each  new  or  reconstructed  in- 
dustrial, commercial,  or  institu- 
tional boiler  or  process  heater  in 
the  limited  use  solid  fuel  sub- 
category or  the  small  solid  fuel 
subcategory. 


a.  Either  no  add-on  controls  or  an 
add-on  control  otfier  than  a  wet 
scrubber  or  a  dry  scrubber. 


i.  0.02  lb  hydrogen  chloride  per 
MMBtu  heat  input. 


(1)  The  average  emissions  in 
units  of  lb  hydrogen  chloride 
per  MMBtu  heat  input,  meas- 
ured using  hydrogen  chloride 
emissions  concentration  and 
Method  19  of  appendix  A  over 
the  three-run  performance  test 
period,  do  not  exceed  the  emis- 
sion limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  fuel  chlorine 
content  level  for  each  test  run 
over  the  three-run  performance 
test  during  which  hydrogen 
chloride  emissions  did  not  ex- 
ceed the  emissions  limit. 
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Table  5.C  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Hydrogen  Chlo- 
ride FOR  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid  Fuel  Subcategories— Contin- 
ued 


For 


That  is  controlled  with 


For  ttie  following  emission  limita- 
tion .  .  . 


You  have  demonstrated  initial 
compliance  if .  .  . 


b.  A  wet  scrubt}er 


i.  0.02  lb  hydrogen  chloride  per 
MMBtu  heat  input. 


c.  A  dry  scrubber 


i.  0.02  lb  hydrogen  chloride  per 
MMBtu  heat  input. 


(1)  The  average  emissions  in 
units  of  lb  hydrogen  chloride 
per  MMBtu  heat  input,  meas- 
ured using  hydrogen  chloride 
emissions  concentration  and 
Method  19  of  appendix  A  over 
the  three-run  performarx»  test 
period,  do  not  exceed  the  emis- 
sion limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  pH,  pressure 
drop,  and  liquid  flow-rate  oi  the 
wet  scrubber  for  each  test  run 
over  the  three-run  performance 
test  during  wfuch  hydrogen 
chloride  emissions  did  not  ex- 
ceed the  emissions  limit. 

(1)  The  average  entissiorts  in 
units  of  ib  hydrogen  chtoride 
per  chloride  per  MMBtu  heat 
ir>put,  measured  using  hydro- 
gen chloride  emissions  con- 
centration arxj  Method  19  of 
appendix  A  over  the  three-run 
performance  test  period,  do  not 
exceed  tfie  emission  limit;  and 

(2)  You  keep  a  record  of  tfie  aver- 
age site-specific  sorbent  injec- 
tion rate  of  the  dry  scrubber  for 
each  test  run  over  \he  three-run 
performance  test  during  which 
hydrogen  chloride  emissions 
did  not  exceed  tfie  emissions 
limit. 


3.  Each  existing  industrial,  com- 
mercial, institutional  boiler  or 
process  heater  in  the  large  solid 
fuel  subcategory. 


a.  Either  no  add-on  controls  or  an 
add-on  control  otfier  than  a  wet 
scrubber  or  a  dry  scrubber. 


i.  0.09  Ib  hydrogen  chloride  per 
MMBtu  per  heat  input. 


b.  A  wet  scrubber 


i.  0.09  Ib  hydrogen  chloride  per 
MMBtu  heat  input. 


(1)  The  average  emissions  in 
units  of  lb  hydrogen  chloride 
per  MMBtu  heat  input,  meas- 
ured using  hydrogen  chloride 
emissions  concentration  and 
MettKKl  19  of  appendix  A  over 
the  three-run  perfonnance  test 
period,  do  not  exceed  the  emis- 
sion limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  fuel  chk>rine 
content  level  for  each  test  run 
over  the  three-run  performance 
test  during  which  hydrogen 
chloride  emissions  did  not  ex- 
ceed the  emissions  limit. 

(1)  The  average  emissions  in 
units  of  Ib  hydrogen  chk>ride 
per  MMBtu  heat  input,  meas- 
ured using  hydrogen  cfiloride 
emissions  concentration  and 
MetfKXf  19  of  apperKJix  A  over 
the  three-oin  performance  test 
period,  do  not  exceed  the  emis- 
sion limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  pH,  pressure 
drop,  and  liquid  fk>w-rate  of  tt)e 

-  wet  scrubt>er  for  each  test  run 
over  the  three-run  perforrrumce 
test  during  whk:h  fiydrogen 
cfiloride  emissions  did  not  ex- 
ceed ttie  emissions  HmH. 
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Table  5.C  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Hydrogen  Chlo- 
ride FOR  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid  Fuel  Subcategories— Contin- 
ued 


For 


That  is  controlled  with 


c.  A  dry  scrubber 


For  the  following  emission  limita- 
tion .  .  . 


0.09  lb  hydrogen  chloride  per 
MMBtu  heat  input. 


You  have  demoristrated  initial 
compliance  if .  •.  . 


(1)  The  average  emissions  in 
units  of  lb  hydrogen  chloride 
per  MMBtu  heat  Input,  meas- 
ured using  hydrogen  chloride 
emissions  concentration  and 
Method  19  of  appendix  A  over 
the  three-run  perfomfiance  test 
period,  do  not  exceed  the  emis- 
sion limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  sort)ent  injec- 
tion rate  of  the  dry  scrubber  for 
each  test  run  over  the  three-run 
performance  test  during  which 
hydrogen  chloride  emissions 
did  not  exceed  the  emissions 
limit. 


As  stated  in  §  63.7530,  you  must  show  initial  compliance  with  the  emission  limitations  for  affected  sources  according 
to  the  following: 

Table  5.D  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  with  Emission  Limitations  for  Hydrogen 
Chloride  for  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Liquid  Fuel  Subcategories 


For 


.  Each  new  or  reconstructed  com- 
mercial, or  Industrial,  boHer  or 
process  heater  In  the  liquid  fuel 
subcategory  (boilers  or  process 
heaters  in  one  of  the  liquid  fuel 
sutxategories  that  bum  only  fos- 
sil fuels  and  other  gases  and  do 
not  bum  any  residual  oil  are  ex- 
cluded from  this  requirement). 


That  is  controlled  with 


a.  Either  no  add-on  controls  or  an 
add-on  control  other  than  a  wet 
scrubber  or  a  dry  scrut)ber. 


b.  A  wet  scrubt)er 


For  the  following  emission  limita- 
tion .  .  . 


I.  0.0005  lb  hydrogen  chloride  per 
MMBtu  heat  input. 


i.  0.0005  lb  hydrogen  chloride  per 
MMBtu  heat  input. 


You  have  demonstrated  initial 
compliance  if .  .  . 


(1)  The  average  emissions  in 
units  of  lb  hydrogen  chloride 
per  MMBtu  heat  input,  meas- 
ured using  hydrogen  chloride 
emissions  concentration  and 
Method  19  of  appendix  A  over 
the  three-run  performance  test 
period,  do  not  exceed  the  emis- 
sion limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  fuel  chlorine 
content  level  for  each  test  run 
over  the  three-run  performance 
test  during  which  hydrogen 
chloride  emissions  dkl  not  ex- 
ceed the  emissions  limit. 

(1)  The  average  emissions  in 
units  of  lb  hydrogen  chloride 
per  MMBtu  heat  input,  meas- 
ured using  hydrogen  chloride 
emissions  concentration  and 
Method  19  of  appendix  A  over 
the  three-run  performance  test 
period,  do  not  exceed  the  emis- 
sion limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  pH,  pressure 
drop,  and  liquid  flow-rate  of  the 
wet  scrubt)er  for  each  test  run 
over  ttie  three-run  performance 
test  during  whKh  hydrogen 
chk>ride  emissk>ns  did  not  ex- 
ceed the  emissions  limit. 
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Table  5.D  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  with  Emission  Limitations  for  Hydrogen  Chlo- 
ride FOR  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Liquid  Fuel  Subcategories— Con- 
tinued 


For 


That  is  controlled  with 


For  the  following  emission  limita- 
tion .  .  . 


You  have  demonstrated  initial 
Compliance  if  .  .  . 


c.  A  dry  scrubt)er 


i.  0.0005  lb  hydrogen  chloride  per 
MMBtu  heat  input. 


(1)  The  average  emissions  in 
units  of  lb  hydrogen  chloride 
per  MMBtu  heat  input,  meas- 
ured using  hydrogen  chloride 
emissions  concentration  and 
Method  19  of  appendix  A  over 
ttie  three-run  performance  test 
period,  do  not  exceed  ttie  emis- 
sion limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  sort)ent  injec- 
tion rate  of  the  dry  scrubber  for 
each  test  run  over  the  three-run 
performance  test  during  which 
hydrogen  chloride  emissions 
did  not  exceed  the  emissions 
limit. 


2.  Each  new  or  reconstructed  in- 
dustrial, commercial,  or  institu- 
tional boiler  or  process  heater  in 
tfie  large  limited  use  liquid  fuel 
subcategory  or  the  small  liquid 
fuel  subcategory  (t)oilers  or 
process  theaters  in  one  of  the 
liquid  fuel  subcategories  that 
bum  only  fossil  fuels  and  other 
gases  and  do  not  bum  any  re- 
sidual oil  are  excluded  from  this 
requirement). 


a.  Either  no  add-on  controls  or  an 
add-on  control  other  than  a  web 
scrubber  or  a  dry  scrubber. 


i.  0.0009  lb  hydrogen  chloride  per 
MMBtu  heat  input. 


(1)  The  average  emissions  in 
units  of  lb  hydrogen  chloride 
per  MMBtu  heat  input,  meas- 
ured usir>g  hydrogen  chloride 
emissions  concentration  and 
Method  19  of  appendix  A  over 
the  three-run  performance  test 
period,  do  rrat  exceed  tt>e  emis- 
sion limit;  and 

(2)  You  keep  a  record  of  ttie  aver- 
age site-specific  fuel  chk>rir)e 
content  level  for  each  test  run 
over  the  three-run  performance 
test  during  whicfi  hydrogen 
chloride  emissions  did  not  ex- 
ceed the  emissions  limit. 


.  Each  new  or  reconstructed  in- 
dustrial, commercial,  or  institu- 
tional boiler  or  process  heater  in 
ttie  limited  use  liquid  fuel  sub- 
category or  the  small  liquid  fuel 
subcategory  (boilers  or  process 
tieaters  in  one  of  the  liquid  fuel 
subcategories  that  bum  only  fos- 
sil fuels  and  other  gases  and  do 
not  bum  any  residual  oil  are  ex- 
cluded from  this  requirement). 


a.  A  wet  scrut>ber 


i.  0.0009  lb  hydrogen  chloride  per 
MMBtu  heat  input. 


(1)  The  average  emissions  in 
units  of  lb  hydrogen  per  MMBtu 
hieat  input,  measured  using  hy- 
drogen chloride  emisskms  con- 
centration  and   Method    19   of 

,  appendix  A  over  the  three-run 
performance  test  period,  do  riot 
exceed  the  emission  limit;  and 

(2)  You  keep  a  record  of  ttie  aver- 
age site-specific  pH,  pressure 
drop,  and  liquid  flow-rate  of  ttie 
wet  scrubber  for  each  test  run 
over  the  three-run  performance 
test  during  which  hydrogen 
chloride  emissions  did  not  ex- 
ceed ttie  emissions  limit. 


^., 
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Table  5.D  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  with  Emission  Limitations  for  Hydrogen  Chlo- 
ride FOR  Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Liquid  Fuel  Subcategories— Con- 
tinued 


For.  .  . 

That  is  controlled  with  .  .  . 

For  the  following  emission  limita- 
tion .  .  . 

You  have  demonstrated  initial 
compliance  if .  .  . 

' 

b.  A  dry  scrubber 

i.  0.0009  lb  hydrogen  chloride  per 
MMBtu  heat  input. 

(1)  The    average    emissions    in 
units  of   lb   hydrogen   chloride 
per  MMBtu  heat  input,  meas- 
ured  using   hydrogen   chloride 
emissions     concentration     and 
Method  19  of  appendix  A  over 
the  three-run  performance  test 
period,  do  not  exceed  the  emis- 
sion limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  soriaent  injec- 
tion rate  of  the  dry  scrubber  for 
each  test  ain  over  the  three-run 
performance  test  during  which 
hydrogen     chloride    emissions 
did  not  exceed  the  emissions 
limit. 

A    pAoh  nPM/  nr  rpmrmtriirtpd  in- 

a  Anv  tvDe  of  device 

i.  0.0005  lb  hydrogen  chloride  per 
MMBtu  heat  input  for  units  in 
the  large  liquid  fuel  subcategory 
or  0.0009  lb  hydrogen  chloride 
per  MMBtu  heat  input  for  units 
in  the  limited  use  or  small  liquid 
fuel  subcategories. 

(1)  You  submit  a  signed  state- 

dustrial, commercial,  or  institu- 
tional boiler  or  process  heater  in 
one   of  the   liquid  fuel   subcat- 
egories  that   bums   only   liquid 
fossil  fuels  other  than  residual  oil 
either  alone  or  in  combination 
with  gaseous  fuels. 

ment  in  the  Notification  of  Com- 
pliance Status  report  required  in 
§63.7545(6)  that  indicates  you 
burn    only    liquid    fossil    fuels 
other   than    residual   oil   either 
alone   or   in   combination   with 
gaseous  fuels;  and 
(2)  You  keep  records,  as  required 
in  §63.7555,  that  demonstrate 
that  you  burn  only  liquid  fossil 
fuels  other  than  residual  oil  ei- 
ther  alone   or   in   combination 
with  gaseous  fuels. 

As  stated  in  §  63.7530,  you  must  show  initial  compliance  with  the  emission  limitations  for  affected  sources  according 
to  the  following: 

Table  5.E  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Mercury  for 
Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid  Fuel  Subcategories 


For 


That  is  controlled  with 


For  the  following  emission  limita- 
tion .  .  . 


You  have  demonstrated  initial 
compliance  if .  .  . 


1.  Each  new  or  reconstructed  in- 
dustrial, commercial  or  institu- 
tional boiler  or  process  heater  in 
large  solid  fuel  subcategory,  the 
limited  use  solid  fuel  sub- 
category, or  the  small  solid  fuel 
subcategory. 


a.  Either  no  add-on  control  or  an 
add-on  control  other  than  wet 
scrubt)er. 


i.     0.000003    lb    merecury    per 
MMBtu  heat  input. 


(1)  The  average  emissions  in 
units  of  lb  mercury  per  MMBtu 
heat  input,  measured  using 
mercury  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  the  three-run  performance 
test  period,  do  not  exceed  the 
emission  limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  opacity  level 
for  each  test  run  over  the  three- 
run  performance  test  during 
which  mercury  emissions  did 
not  exceed  the  emissions  limit; 
or  if  the  unit  is  controlled  with  a 
fabric  filter,  instead  of  estab- 
lishing a  site-specific  opacity 
level  you  keep  records  of  the 
Installation  and  calibration  data 
and  the  manufacturer's  certifi- 
cation of  the  bag  leak  detection 
system  as  required  in 
§63.7525(i). 


m 
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Table  5.E  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Mercury  for 
Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid  Fuel  Subcategories— Continued 


For 


That  is  controlled  witti 


For  the  following  emission  limita- 
tion ... 


You  have  demonstrated  initial 
compliance  if .  .  . 


b.  A  wet  scrubber 


i.  0.000003  lb  mercury  per  MMBtu 
heat  input. 


c.  A  wet  scrubber  in  combination 
with  a  fabric  filter. 


i.  0.000003  lb  mercury  per  MMBtu 
heat  input. 


d.  A  wet  scmbber  in  combination 
with  an  electrostatic  precipitator. 


.  Each  new  or  reconstructed  in- 
dustrial, conrwnercial,  or  institu- 
tional boiler  or  process  heater  in 
the  large  solid  fuel  subcategory, 
the  limited  use  solid  fuel  sub- 
category, or  the  small  solid  fuel 
sutxategory  (this  is  an  option  for 
ttK)se  units  that  carvlemonstrate 
compTiance  on  the  basis  of  fuel 
analysis  without  controls). 


a.  Either  no  add-on  controls  or  an 
add-on  control  for  which  you  do 
not  wish  to  take  credit  for  re- 
ductions in  mercury. 


i.  0.000003  lb  mercury  per  MMBtu 
heat  input. 


i.  0.000003  lb  mercury  per  MMBtu 
heat  input. 


(1)  The  average  emissions  in 
units  of  lb  mercury  per  MMBtu 
heat  input,  measured  using 
mercury  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  the  three-run  performance 
test  period,  do  not  exceed  the 
emission  limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specifk:  pressure  drop 
and  liquid  flow-rate  of  the  wet 
scrubber  for  each  test  run  over 
the  three-run  performance  test 
during  which  mercury  emissions 
did  not  exceed  the  emissions 
limit. 

(1)  The  average  emissions  in 
units  of  lb  mercury  per  MMBtu 
heat  input,  measured  using 
mercury  emissions  concentra- 
tions and  sections  12.2  and 
12.3  of  Method  19  of  appendix 
A  over  the  three-run  perform- 
ance test  period,  do  not  exceed 
the  emission  limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  pressure  drop 
and  liquid  flow-rate  of  the  wet 
scrubber  for  each  test  run  over 
the  three-run  pertomriance  test 
during  which  mercury  emissions 
did  not  exceed  the  emissk)ns 
limit;  and 

(3)  You  keep  records  of  the  instal- 
lation and  calibration  data  and 
the  manufacturers  certification 
of  the  bag  leak  detection  sys- 
tem as  required  in  §63.7525(i). 

(1)  The  average  emissions  in 
units  of  lb  mercury  per  MMBtu 
heat  input,  measured  using 
mercury  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  the  three-run  performance 
test  period,  do  not  exceed  the 
emission  limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specifk;  pressure  drop 
and  liqukj  fk>w-rate  of  the  wet 
scrubber  and  the  average  sec- 
ondary current  and  voltage  or 
total  power  input  of  the  electro- 
static precipitator  for  each  test 
run. 


(1)  The  cak:ulated  emisskins 
using  Equatk>n  3  of 
§  63.7530(c)  and  converted  to 
lb  mercury  per  MMBtu  heat 
input  does  exceed  the  emisskxi 
kmit;  and 

(2)  You  keep  a  record  of  fuel 
analysis,  cak:ulatk>ns.  arKJ  tt>e 
maximum  fuel  mercury  input  at 
whk:h  you  demonstrated  com- 
pliance. 
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Table  5.E  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Mercury  for 
Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid  Fuel  Subcategories — Continued 


For.  .  . 


That  Is  controlled  with 


For  the  following  emission  limita- 
tion .  .  . 


You  have  demonstrated  initial 
compliance  if .  .  . 


3.  Each  existing  industrial,  com- 
mercial, or  institutional  boiler  or 
process  heater  in  the  large  solid 
fuel  subcategory. 


a.  Either  no  add-on  controls  or  an 
add-on  control  other  than  a  wet 
scrubber. 


0.000007   lb   mercury   MMBtu 
heat  Input. 


b.  A  wet  scrubber 


i.  0.000007  lb  mercury  per  MMBtu 
heat  input. 


c.  A  wet  scrubt)er  in  combination 
with  a  fabric  filter. 


i.  0.000007  lb  mercury  per  MMBtu 
heat  input. 


(1)  The  average  emissions  in 
units  of  lb  mercury  per  MMBtu 
heat  input,  measured  using 
mercury  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  three-run  performance  test 
period,  do  not  exceed  the  emis- 
sion limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  opacity  level 
for  each  test  run  over  the  3- 
hour  performance  test  during 
which  mercury  emissions  did 
not  exceed  the  emissions  limit; 
or  if  the  unit  is  controlled  with  a 
fabric  filter,  instead  of  estab- 
lishing a  site-specific  opacity 
level  you  keep  records  of  the 
installation  and  calibration  data 
and  the  manufacturer's  certifi- 
cation of  the  bag  leak  detection 
system  as  required  in 
§63.7525(1). 

(1)  The  average  emissions  in 
units  of  lb  mercury  per  MMBtu 
heat  input,  measured  using 
mercury  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  the  three-run  performance 
test  period,  do  not  exceed  the 
emission  limit;  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  pressure  drop 
and  liquid  flow-rate  of  the  wet 
scrutiber  for  each  test  run  over 
the  three-run  perfomiance  test 
during  which  mercury  metals 
emissions  did  not  exceed  the 
emissions  limit. 

(1)  The  average  emissions  in 
units  of  lb  mercury  per  MMBtu 
heat  input,  measured  using 
mercury  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  the  three-mn  performance 
test  period,  do  not  exceed  the 
emission  limit;  and 

(2)  You  keep  a  record  of  tfie  aver- 
age site-specifk:  pressure  drop 
and  liquid  flow-rate  df  the  wet 
scrubber  for  each  test  run  over 
the  three-run  performance  test 
during  which  mercury  emissions 
did  not  exceed  ttie  emissions 
limit;  and 

(3)  You  keep  records  of  the  instal- 
lation and  calibration  data  and 
the  manufacturer's  certification 
of  tfie  bag  leak  detectkxi  sys- 
tem as  required  in  §63.7525(1). 
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Table  5.E  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Emission  Limitations  for  Mercury  for 
Boilers  or  Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid  Fuel  Subcategories— Continued 


^ 


That  is  controlled  with 


For  the  following  emission  limita- 
tion .  .  . 


You  have  demonstrated  initial 
compliance  if .  .  . 


d.  A  wet  scrubber  in  combination 
with  an  electrostatic  precipitator. 


i.  0.000007  lb  mercury  per  MMBtu 
heat  input. 


(1)  The  average  emissions  in 
units  of  lb  mercury  per  MMBtu 
heat  input,  'measured  using 
mercury  emissions  concentra- 
tion and  sections  12.2  and  12.3 
of  Method  19  of  appendix  A 
over  the  three-run  performance 
test  period,  do  not  exceed  the 
emission  limit:  and 

(2)  You  keep  a  record  of  the  aver- 
age site-specific  pressure  drop 
and  liquid  flow-rate  of  the  wet 
scrubber  and  the  average  sec- 
ondary current  and  voltage  or 
total  power  input  of  the  electro- 
static precipitator  for  each  test 
run. 


4.  Each  existing  industrial,  com- 
mercial, or  institutional  boiler  or 
process  heater  in  the  large  solid 
fuel  subcategory  (this  is  an  op- 
tion for  those  units  that  can 
demonstrate  compliance  on  the 
basis  of  fuel  analysis  without 
controls). 


a.  Either  no  add-on  controls  or  an 
add-on  control  for  which  you  do 
not  wish  to  take  credit  for  re- 
ductions in  mercury. 


i.    0.000007    per    mercury    per 
MMBtu  heat  input. 


(1)  The  calculated  mercury  emis- 
sions using  Equation  3  of 
§  63.7530(c)  and  converted  to 
lb  mercury  per  MMBtu  heat 
input  does  not  exceed  the 
emission  limit;  and 

(2)  You  keep  a  record  of  the  fuel 
analysis,  calculations,  and  max- 
imum fuel  mercury  input  at 
which  you  demonstrated  com- 
pliance. 


As  stated  in  §  63.7530,  you  must  show  initial  compliance  with  the  applicable  work  practice  standards  for  affected  sources 
according  to  the  following: 

"     Table  6  to  Subpart  DDDDD  of  Part  63— Initial  Compliance  With  Work  Practice  Standards 


For  each  .  . 


1.  New  or  reconstructed  industrial,  commercial, 
or  institutional  boiler  or  process  heater  in  the 
large  solid  fuel  subcategory,  the  large  liquid 
fuel  subcategory,  or  the  large  gaseous  fuel 
subcategory. 


2.  New  or  reconstructed  industrial,  commercial, 
or  institutional  boiler  or  process  heater  in  the 
limited  use  solid  fuel  subcategory,  the  limited 
use  liquid  fuel  subcategory,  or  the  limited  use 
gaseous  fuel  subcategory. 


For  the  following  work  practice  standard  .  . 


You  have  demonstrated  initial  compliance  if 


a.  Continuously  monitor  cartwn  monoxide 
emissions  according  to  the  procedures  in 
§  63.7525(a)  to  maintain  carbon  monoxide 
emissions  at  or  below  an  exhaust  con- 
centratkjn  of  400  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent  oxygen  (the 
averaging  time  shall  be  one  calendar  day). 


.  Continuously  monitor  cartxjn  monoxide 
emissions  according  to  the  procedures  in 
§  63.7525(a)  to  maintain  carbon  monoxide 
emissions  at  or  below  an  exhaust  con- 
centration of  400  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent  oxygen.  The 
average  time  shall  be  1  calendar  day. 


i.  You  have  met  work  practice  standard;  and 
ii.  As  part  of  the  Notification  of  Compliance 
Status,  you  submit  the  carbon  monoxide 
emissions  monitoring  data  recorded  during 
the  performance  test  collected  according  to 
the  procedures  required  in  §  63.7525(a): 
and 
iii.  Report  the  maximum  cartxin  monoxide 
emissions  levels  that  occurred  during  the 
test  that  denronstrates  the  cartwn  monoxide 
concentrations  were  t>elow  the  400  ppm 
concentration. 


i.  You  have  met  the  wort<  practice  standard; 
and 

ii.  As  part  of  the  Notification  of  Compliance 
Status,  you  submit  the  cart)9n  monoxide 
emissions  monitoring  data  recorded  during 
the  performance  test  collected  according  to 
the  procedures  required  in  §63  7525(a); 
and 

iii.  Report  the  maximum  cartwn  monoxkle 
emissions  levels  that  occurred  during  the 
test  that  demonstrates  the  cartxjn  monoxide 
concentrations  were  below  the  400  ppm 
concentration. 


As  stated  in  §63.7540,  you  must  show  continuous  compliance  with  the  emission  limitations  for  affected  sources  according 
to  the  following: 


1748 


Federal  Register / Vol.  68,  No.  8 /Monday,  January  13,  2003 / Proposed  Rules 


Table  7.A  to  Subpart  DDDDD  of  Part  63— Continuous  Compliance  With  Emission  Limitations  for  Boilers  or 
Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid  Fuel  Subcategories 


For 


That  is  controlled  with 


For  the  following  emission  limita- 
tion .  .  . 


You  must  demonstrate  continuous 
compliance  by  .  .  . 


.  Each  new  or  reconstructed  in- 
dustrial, commercial,  or  Institu- 
tional boiler  or  process  heater  In 
the  large  solid  fuel  subcategory, 
the  limited  use  solid  fuel  sub- 
category, or  the  small  solid  fuel 
subcategory. 


a.  Either  no  add-on  controls  or  an 
add-on  control  other  than  a  wet 
scrubber  or  dry  scrubber. 


b.  A  wet  scrubber 


c.  A  wet  scrubt)er  in  combination 
with  a  fabric  filter. 


Opacity  levels  must  not  exceed 
the  operating  limit  .set  during 
the  PM  or  total  selected  metals 
and  mercury  performance  tests 
and  fuel  chlorine  content  must 
not  exceed  the  maximum  oper- 
ating limit  set  during  the  hydro- 
gen chloride  performance  test 
according  to  the  procedures  in 
§  63.7530(c). 


pH,  pressure  drop,  and  liquid 
flow-rate  must  be  greater  than 
or  equal  to  the  minimum  oper- 
ating limits  set  during  the  per- 
formance test. 


I.  pH,  pressure  drop,  and  liquid 
flow-rate  for  the  wet  scrubber 
and  pressure  drop  for  the  fabric 
filter  must  be  greater  than  or 
equal  to  the  minimum  operating 
limits  set  during  the  perform- 
ance test. 


(1)  Collecting  the  opacity  moni- 
toring system  data  according  to 
§§  63.7525(b)  and  63.7535;  and 

(2)  Reducing  the  opacity  moni- 
toring data  to  6-mlnute  aver- 
ages; and 

(3)  Maintaining  the  3-hour  block 
average  opacity  levels  at  or 
below  the  limit  established  dur- 
ing the  performance  test;  or  If 
the  unit  Is  controlled  with  a  fab- 
ric filter,  instead  of  maintaining 
opacity  maintaining  the  oper- 
ation of  the  fabric  filter  such 
that  the  requirements  in 
§  63.7540(a)(9)  are  met;  and 

(4)  Keeping  dally  records  of  fuel 
use  and  following  the  proce- 
dures in  §  63.7540(a)  and, 
therefore,  maintaining  the  fuel 
chlorine  content  level  at  or 
below  the  limit  set  during  the 
performance  test. 

(1)  Collecting  the  pH,  pressure 
drop,  and  liquid  flow-rate  moni- 
toring system  data  according  to 
§§63.7525  and  63.7535;  and 

(2)  Reducing  the  data  to  3-hour 
block  averages;  and 

(3)  Maintaining  the  3-hour  aver- 
age pH,  pressure  drop,  and  liq- 
uid flow-rate  levels  at  or  above 
the  limits  established  during  the 
performance  test. 

(1)  Collecting  the  pH,  pressure 
drop,  and  liquid  flow-rate  moni- 
toring system  data  for  the  wet 
scrubber  and  the  pressure  drop 
monitoring  system  data  for  the 
fabric  filter  according  to 
§§63.7525  and  63.7535;  and 

(2)  Reducing  the  data  to  3-hour 
block  averages;  and 

(3)  Maintaining  the  3-hour  aver- 
age pH,  pressure  drop,  and  liq- 
uid flow-rate  of  the  wet  scrub- 
ber and  the  3-hour  average 
pressure  drop  of  the  fabric  filter 
at  or  above  the  limits  estab- 
lished during  the  performance 
test;  and 

(4)  Maintaining  the  fabric  filter  op- 
eration such  that  the  require- 
ments in  63.7540(a)(9)  are  met. 


Federal  Register /Vol  68,  No.  8 /Monday,  January  13,  2003 /Proposed  Rules                     1749 

TA9LE  7.A  TO  Subpart  DDDDD  of  Part  63— Continuous  Compliance  With  Emission  Limitations  for  Boilers  or 

Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid  Fuel  Subcategories— Continued 

t  *                                                                       1 

For .  .  . 

That  is  controlled  with  .  .  . 

For  the  foltowing  emission  limita- 
tion .  .  . 

You  must  demonstrate  continuous 
compliance  by  .  .  . 

' 

d.  A  wet  scmbber  in  combination 

i.  pH,  pressure  drop,  and  liquid 

(1)   Collecting  the   pH,   pressure 

with  an  electrostatic  precipitator. 

ftow-rate  for  the  wet  scmbber 
and  secorKlary  current  and  volt- 
age or  total  power  input  for  the 
electrostatic    precipitator    must 
be  greater  than  or  equal  to  the 
minimum   operating    limits   set 
during  the  performance  test. 

drop,  and  liquid  flow-rate  moni- 
toring system  data  for  the  wet 
scrutjber    and    the    secondary 
current  and  voltage  monitoring 
system    data    or    total    power 
input  data  for  the  electrostatic 
precipitator        according        to 

. 

§§63.7525  and  63.7535;  and 

(2)  Reducing  the  data  to  3-hour 
block  averages;  and 

(3)  Maintaining  the  3-hour  aver- 

—   ^ 

age  pH,  pressure  drop,  and  Ikj- 
ukl  fk)w-rate  of  the  wet  scmb- 
ber  and   the    3-hour   average 
secondary  current  and  voltage 
or  total  power  input  of  tt>e  elec- 

• 

t 

trostatic  precipitator  at  or  above 
the  limits  established  during  tfie 
performance  test. 

e.  A  dry  scrubber 

i.  Opacity  levels  must  not  exceed 

(1)  Collecting  the  opacity  nrwni- 

the   operating   limit  set  during 

toring  system  data  accbrding  to 

the  performance  test  and  sor- 

§§  63.7525(b)  and  63.7535;  and 

bent  injection  rate  of  the  dry 

(2)   Reducing  the  opacity   moni- 

scmbber must  be  greater  than 

toring  data  to  6-minute  aver- 

or equal  to  the  minimum  oper- 

ages; and 

' 

'. 

' 

ating  limits  set  during  the  per- 
formance test. 

(3)  Maintaining  the  3-hour  bkxA 
average    opacity    levels   at   or 
below  the  limit  established  dur- 
ing \he  performance  test;  and 

(4)  Collecting  the  sorbent  injection 
rate  monitoring  system  data  for 
the  dry  scmbber  according  to 
§§63.7525  and  63.7535;  and 

(5)  Reducing  the  data  to  3-hour 
block  averages;  and 

(6)  Maintaining  the  3-hour  aver- 
age sortjent  injection  rate  level 
at  or  above  the  limits  estab- 
lished during  tfie  performance 
test. 

2.  Each  new  or  reconstructed  In- 

Either,  no  add-on  controls  or  an 

Fuel  total  selected  metals  content 

Keeping  dally  records  of  fuel  usq 

ddstrial,  comnf)ercial,  or  Institu- 

add-on control  for  which  you  do 

must  not  exceed  the  operating 

and   follow  the   procedures   in 

tional  boiler  or  process  heater  in 

not  wish  to  take  credit  for  re- 

limit set  during  the  performance 

§  63.7540(a)     and,     therefore, 

the  large  solid  fuel  subcategory, 

ductions  in  total  selected  metals. 

test  according  to  the  provisions 

maintain  the  fuel  total  selected 

the  limited  use  solid  fuel  sub- 

in §63.7530(3). 

metals  content  level  at  or  betow 

category,  or  the  small  solid  fuel 

•;- 

the  limit  set  during  the  perform- 

subcategory  that   is   complying 

" 

1- 

ance  test. 

with  the  alternative  total  selected 

metals  emission  limit  instead  of 

ttie  particulate  matter  emission 

^s 

limit  (this  is  an  option  for  those 

, 

that    can    denronstrate    compli- 

arx^e  on  the  basis  of  fuel  anal- 

ysis without  controls). 

i             3.  Each  new  or  reconstmcted  in- 

Either  no  add-on  controls  or  an 

Fuel  mercury  content  must  not 

Keeping  daily  records  of  fuel  use 

1               dustrial,  commercial,  or  inslilu- 

add-on  control  for  which  you  do 

exceed  ttie  operating  limit  set 

and   follow  the   procedures   in 

1               tional  boiler  or  process  heater  in 

not  wish  to  take  credit  for  re- 

during the  performance  test  ac- 

§63.7540(3)    and,     therefore. 

1               tfie  large  solid  fuel  subcategory. 

ductions  in  mercury. 

cording   to    the    provisions    in 

maintain  ttie  fuel  mercury  con- 

■               the  limited  use  solid  fuel  sub- 

§63.7530)(a). 

tent  level  at  or  below  the  limit 

category,  or  the  small  solid  fuel 

set  during  the  performance  test. 

subcategory     that     can     dem- 

onstrate   compliance    with    the 

mercury  emission   limit  on   Vhe 

, 

1 

basis   of  fuel   analysis  without 

• 

controls). 

1 
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Table  7.A  tq  Subpart  DDDDD  of  Part  63— Continuous  Compliance  With  Emission  Limitations  for  Boilers  or 
Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid  Fuel  Subcategories— Continued 


For 


4.  Each  existing  industrial,  com- 
mercial, or  institutional  boiler  or 
process  heater  in  the  large  solid 
fuel  subcategory. 


That  is  controlled  with 


a.  Either  no  add-on  controls  or  an 
add-on  control  other  than  a  wet 
scrubt)er  or  dry  scrubber. 


b.  A  wet  scrubber 


c.  A  wet  scrut>ber  in  combination 
with  a  fabric  filter. 


For  the  following  emission  limita- 
tion .  .  . 


Opacity  levels  must  not  exceed 
the  operating  limit  set  during 
the  PM  or  total  selected  metals 
and  mercury  performance  test 
and  fuel  chlorine  content  must 
not  exceed  the  maximum  oper- 
ating limit  set  during  the  hydro- 
gen chloride  performance  test 
according  to  the  procedures  in 
§63.7530(0). 


pH,  pressure  drop,  and  liquid 
flow-rate  must  be  greater  than 
or  equal  to  the  minimum  oper- 
ating limits  set  during  the  per- 
fomiance  test. 


pl-l,  pressure  drop,  and  liquid 
flow-rate  for  the  wet  scrubber 
and  pressure  drop  for  the  fabric 
filter  must  be  greater  than  or 
equal  to  minimum  operating  lim- 
its set  during  the  performance 
test. 


You  must  demonstrate  continuous 
compliance  by  .  .  . 


(1)  Collecting  the  opacity  moni- 
toring system  data  according  to 
§§  63.7525(b)  and  63.7535;  and 

(2)  Reducing  the  opacity  moni- 
toring data  to  6-minute  aver- 
ages; and 

(3)  Maintaining  the  3-hour  block 
average  opacity  levels  at  or 
below  the  limit  established  dur- 
ing the  performance  test;  or  if 
the  unit  is  controlled  with  a  fab- 
ric filter,  instead  of  maintaining 
opacity  maintaining  the  oper- 
ation of  the  fabric  filter  such 
that  ttrc  requirements  in 
§  63.7540(a)(9)  are  met;  and 

(4)  Keeping  daily  records  of  fuel 
use  and  following  the  proce- 
dures in  §  63.7540(a)  and, 
therefore,  maintaining  the  fuel 
chlorine  content  level  at  or 
t>elow  the  Kmit  set  during  the 
performance  test. 

(1)  Collecting  the  pH,  pressure 
drop,  and  liquid  flow-rate  moni- 
toring system  data  according  to 
§§63.7525  and  63.7535;  and 

(2)  Reducing  the  data  to  3-hour 
block  averages;  and 

(3)  Maintaining  the  3-hour  aver- 
age pH,  pressure  drop,  and  liq- 
uid flow-rate  levels  at  or  above 
the  limits  established  during  the 
performance  test. 

(1)  Collecting  the  pH,  pressure 
drop,  and  liquid  flow-rate  moni- 
toring system  data  for  the  wet 
scrubber  and  the  pressure  drop 
monitoring  system  data  for  the 
fabric  filter  according  to 
§§63.7525  and  63.7535;  and 

(2)  Reducting  the  data  to  3-hour 
block  averages;  and 

(3)  Maintaining  tfie  3-hour  aver- 
age pH,  pressure  drop,  and  liq- 
uid flow-rate  of  the  wet  scrub- 
ber and  the  3-hour  average 
pressure  drop  of  the  fabric  filter 
at  or  above  the  limits  estab- 
lished during  the  performance 
test;  and 

(4)  Maintaining  the  fabric  filter  op- 
eration such  that  the  require- 
ments in  §  63.7540(a)(9)  are 
met. 
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Table  7.A  to  Subpart  DDDDD  of  Part  63— Continuous  Compliance  With  Emission  Limitations  for  Boilers  or 
I  Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid  Fuel  Subcategories— Continued 


For.  . 


That  is  controlled  with 


For  the  following  emission  limita- 
tion .  .  . 


You  must  demonstrate  continuous 
compliance  by  .  .  . 


d.  A  wet  scrul)ber  in  combination 
with  an  electrostatic  precipitator. 


pH,  pressure  drop,  and  liquid 
flow-rate  for  the  wet  scrubber 
and  secorKlary  current  and  volt- 
age or  total  power  input  for  the 
electrostatic  precipitator  must 
be  greater  than  or  equal  to  the 
minimum  operating  limits  set 
during  the  performance  test. 


e.  A  dry  scrubber 


5.  Each  existing  Industrial,  com- 
mercial, or  institutional  boiler  or 
process  heater  in  the  large  solid 
fuel  subcategory  that  is  com- 
plying with  the  alternative  total 
selected  metals  emission  limit 
instead  of  the  particulate  matter 
emission  limit  (this  is  an  option 
for  those  that  can  demonstrate 
compliance  on  the  basis  of  fuel 
analysis  without  controls). 


.  Each  existing  industrial,  com- 
mercial, or  institutional  boiler  or 
process  heater  in  the  targe  solid 
fuel  subcategory  that  can  dem- 
onstrate compliance  with  the 
mercury  emission  limit  on  the 
basis  of  fuel  analysis  without 
controls. 


Either  no  add-on  controls  or  an 
add-on  control  for  which  you  do 
t  not  wish  to  take  credit  for  re- 
ductions in  total  selected  metals. 


Either  no  add-on  controls  or  an 
add-on  control  for  which  you  do 
not  wish  to  take  credit  for  re- 
ductions in  mercury. 


i.  Opacity  levels  must  not  exceed 
the  operating  limit  set  during 
the  performance  test  and  sor- 
t)ent  injection  rate  of  the  dry 
scrubber  must  be  greater  than 
or  equal  to  the  minimum  oper- 
ating limits  set  during  the  per-, 
formance  test. 


Fuel  total  selected  metals  content 
must  not  exceed  the  operating 
limit  set  during  the  performance 
test  according  to  the  provisions 
in  §63.7530(8)  keeping  daily 
records  of  fuel  use  and  fol- 
lowing the  procedures  in 
§  63.7540(a)  and,  therefore, 
maintaining  the  fuel  total  se- 
lected metals  content  level  at  or 
below  the  limit  set  during  the 
performance  tests. 


Fuel  mercury  content  must  not 
exceed  the  operating  limit  set 
during  the  performance  test  ac- 
cording to  the  provisions  in 
§63.7530(3). 


(1)  Collecting  the  pH,  pressure 
drop,  and  liquid  flow-rate  moni- 
toring system  data  for  tfie  wet 
scrubber  and  the  secondary 
current  ar>d  voltage  monitoring 
system  data  or  total  power 
input  data  for  electrostatic  pre- 
cipitator according  to 
§§63.7525  and  63  7535;  and 

(2)  Reducing  the  data  to  3-hour 
block  averages;  and 

(3)  Maintaining  the  3-hour  aver- 
age pH,  pressure  drop,  and  liq- 
uid flow-rate  of  the  wet  scrub- 
ber and  the  3-hour  average 
secondary  current  and  voltage 
or  total  power  input  of  tfie  elec- 
trostatic precipitator  at  or  above 
the  limits  established  during  tfie 
performance  lest. 

(1)  Collecting  the  opacity  moni- 
toring system  data  according  to 

.  §§  63.7525(b)  and  63.7535;  and 

(2)  Reducing  the  opacity  moni- 
toring data  to  6-minute  aver- 
ages; and 

(3)  Maintaining  the  3-hour  block 
average  opacity  levels  at  or 
below  the  limit  established  dur- 
ing the  performance  test;  and 

(4)  Collecting  tf>e  sortjent  injection 
rate  monitoring  system  data  for 
the  dry  scmbber  according  to 
§§63.7525  and  63.7535;  and 

(5)  Reducing  the  data  to  3-hour 
block  averages;  and 

(6)  Maintaining  the  3-hour  aver- 
age sort)ent  injection  rate  levels 
at  or  above  the  limits  estab- 
lished during  the  performance 
test. 


Keeping  daily  records  of  fuel  use 
and  following  the  procedures  in 
§  63.7540(a)  and,  ttierefore, 
maintaining  the  fuel  mercury 
content  level  at  or  below  the 
limit  set  during  the  performance 
test. 
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Table  7.A  to  Subpart  DDDDD  of  Part  63— Continuous  Compliance  With  Emission  Limitations  for  Boilers  or 
Process  Heaters  in  Large,  Limited  Use,  or  Small  Solid  Fuel  Subcategories— Continued 


For 


7.  Each  existing  industrial,  com- 
mercial, or  institutional  boiler  or 
process  heater  in  the  limited  use 
solid  fuel  subcategory. 


That  is  controlled  with 


a.  Either  no  add-on  controls  or  an 
add-on  control  other  than  a  wet 
scrubber  or  dry  scrubber. 


b.  A  wet  scrubber 


c.  A  wet  scrubber  in  combination 
with  a  fabric  filter. 


d.  A-  wet  scrubber  in  combination 
with  an  electrostatic  precipitator. 


For  the  following  emission  limita- 
tion .  .  . 


Opacity  levels  must  not  exceed 
the  operating  limit  set  during 
the  PM  or  total  selected  metals 
performance  test  according  to 
the  procedures  in  § 63.7530(c). 


i.  Pressure  drop  and  liquid  flow- 
rate  must  be  greater  than  or 
equal  to  the  minimum  operating 
limits  set  during  the  perform- 
ance test. 


i.  Pressure  drop  and  liquid  flow- 
rate  for  the  wet  scrubber  and 
pressure  drop  for  the  fabric  fil- 
ter must  be  greater  than  or 
equal  to  the  minimum  operating 
limits  set  during  the  perfomi- 
ance  test. 


i.  Pressure  drop  and  liquid  flow- 
rate  for  the  wet  scrubtier  and 
secondary  current  and  voltage 
or  total  power  input  for  the  elec- 
trostatic precipitator  must  be 
greater  tfian  or  equal  to  the 
minimum  operating  limits  set 
during  the  performance  test. 


You  must  demonstrate  continuous 
compliance  by  .  .  . 


(1)  Collecting  the  opacity  moni- 
toring system  data  according  to* 
§§  63.7525(b)  and  63.7535;  and 

(2)  Reducing  the  opacity  moni- 
toring data  to  6-minute  aver- 
ages; and 

(3)  Maintaining  the  3-hour  block 
average  opacity  levels  at  or 
below  the  limit  established  dur- 
ing the  performance  test;  and 

(4)  If  the  unit  is  controlled  with  a 
fabric  filter,  maintaining  the  op- 
eration of  the  fabric  filter  such 
that  the  requirements  in 
§63.7540(a)(9)aremet. 

(1)  Collecting  the  pressure  drop 
and  liquid  flow-rate  monitoring 
system  data  according  to 
§§63.7525  and  63.7535;  and 

(2)  Reducing  the  data  to  3-hour 
block  averages;  and 

(3)  Maintaining  the  3-hour  aver- 
age pressure  drop  and  liquid 
flow-rate  levels  at  or  above  the 
limits  established  during  the 
performance  test. 

(1)  Collecting  the  pressure  drop 
and  liquid  flow-rate  monitoring 
system  data  for  the  wet  scrub- 
ber and  the  pressure  drop  mon- 
itoring system  data  for  the  fab- 
ric filter  according  to  §§  63.7525 
and  63.7535;  and 

(2)  Reducing  the  data  to  3-hour 
block  averages;  and 

(3)  Maintaining  the  3-hour  aver- 
age pressure  drop  and  liquid 
flow-rate  of  the  wet  scrubber 
and  the  3-hour  average  pres- 
sure drop  of  the  fabric  filter  at 
or  above  the  limits  established 
during  the  performance  test; 
and 

(4)  Maintaining  the  fabric  filter  op- 
eration such  that  the  require- 
ments in  §  63.7540(a)(9)  are 
met. 

(1)  Collecting  the  pressure  drop 
and  liquid  flow-rate  monitoring 
system  data  for  the  wet  scrub- 
tier  and  the  secondary  cun-ent 
and  voltage  monitoring  system 
data  or  total  power  input  data 
for  the  electrostatic  precipitator 
according  to  §§63.7525  and 
63.7535;  and 

(2)  Reducing  the  data  to  3-hour 
block  averages;  and 

(3)  Maintaining  the  3-hour  aver- 
age pressure  drop  and  liquid 
flow-rate  of  the  wet  scrubber 
and  the  3-hour  average  sec- 
ondary current  and  voltage  or 
total  power  input  of  the  electro- 
static precipitator  at  or  atxive 
the  limits  established  during  the 
performance  test. 
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Table  7.A  to  Subpart  DDDDD  of  Part  63— Continuous  Compliance  With  Emission  Limitations  for  Boilers  or 
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For. 


8.  Each  existing  industrial  commer- 
cial, and  InstitLitional  boiler  or 
process  in  the  limited  use  solid 
fuel  sutx:ategory  that  is  com- 
plying with  the  alternative  total 
selected  metals  emission  limit 
instead  of  the  particulate  matter 
emission  limit  (this  is  an  option 
for  those  that  can  demonstrate 
'compliance  on  the  basis  of  fuel 
analysis  without  controls). 


That  is  controlled  with 


For  the  following  emission  limita- 
tion .  .  . 


e.  A  dry  scrubber 


Either  no  add-on  controls  or  an 
add-on  control  for  which  you  do 
not  wish  to  take  credit  for  re- 
ductions in  total  selected  metals. 


Opacity  levels  must  not  exceed 
the  operating  limit  set  during 
the  performance  test. 


Fuel  total  selected  metals  content 
must  not  exceed  the  operating 
limit  set  during  the  performance 
test  according  to  the  provisions 
in  §  63.7530(a). 


You  must  demonstrate  continuous 
compliance  by  .  .  . 


(1)  Collecting  the  opacity  moni- 
toring system  data  according  to 
§§  63.7525(b)  and  63.7535;  and 

(2)  Reducing  the  opacity  nrroni- 
toring  data  to  6-minute  aver- 
ages; and 

(3)  Maintaining  the  3-hour  block 
average  opacity  levels  at  or 
bek>w  the  limit  established  dur- 
ing the  performance  test. 


Keeping  daily  records  of  fuel  use 
and  following  the  procedures  in 
§  63.7540(a)  and,  therefore, 
maintaining  the  fuel  total  se- 
lected metals  content  level  at  or 
below  the  limit  set  during  the 
performance  test.* 


As  stated  in  §  63.7540,  you  must  show  continuous  compliance  with  the  emission  limitation  for  affected  sources  according 
to  the  following: 

ABLE  7.B  TO  Subpart  DDDDD  of  Part  63— Continuous  Compliance  With  Emission  Limitations  for  Boilers  or 
Process  Heaters  in  Large,  Limited  Use,  or  Small  Liquid  Fuel  Subqategories  ^ 


T 


For.  . 


1.  Each  new  or  reconstructed  in- 
dustrial, commercial,  or  institu- 
tional boiler  or  process  heater  in 
the  large  Ik^uid  fuel  sutx:ategory, 
the  limited  use  liquid  fuel  sub- 
category, or  the  small  liquid  fuel 
subcategory  (boilers  or  process 
heaters  in  one  of  the  liquid  fuel 
subcategories  that  bum  only  fos- 
sil fuels  and  gases  and  do  not 
bum  any  residual  oil  are  ex- 
cluded from  this  requirement). 


That  is  controlled 
with  .  .  . 


a.  Either  no  add-on  controls  or  an 
add-on  control  other  than  a  wet 
scrubber  or  a  dry  scrubljer. 


b.  A  wet  scrubt)er 


For  the  following  emission  limita- 
tion .  .  . 


i.  Opacity  levels  must  not  exceed 
the  operating  limit  set  during 
the  performance  test  and  fuel 
chlorine  content  must  not  ex- 
ceed the  maximum  operating 
limit  set  during  the  performance 
test  according  to  the  proce- 
dures in  §63.7530(0). 


You  must  demonstrate  continuous 
compliance  by.  .  . 


pH,  pressure  drop,  and  liquid 
flow-rate  must  be  greater  than 
or  equal  to  the  minimum  oper- 
ating limits  set  during  the  per- 
formance test. 


(1)  Collecting  the  opacity  moni- 
toring system  data  according  to 
§§  63.7525(b)  and  63.7535;  and 

(2)  Reducing  the  opacity  moni- 
toring data  to  6-minute  aver- 
ages; and 

(3)  Maintaining  the  3-hour  block 
average  opacity  levels  at  or 
t)elow  Vhe  liiinit  established  dur- 
ing the  performance  test;  or  if 
the  unit  is  controlled  with  a  fab- 
ric filter,  instead  of  maintaining 
opacity  maintaining  the  oper- 
ation of  the  fabric  filter  such 
that  the  requirements  in 
§  63.7540(a)(9)  are  met;  and 

(4)  Keeping  daily  records  of  fuel 
use  and  following  the  proce- 
dures in  §  63.7540(a)  and, 
therefore,  maintaining  the  fuel 
chlorine  content  level  at  or 
tietow  the  limit  set  during  the 
performance  test. 

(1)  Collecting  the  pH,  pressure 
drop,  and  liquid  flow-rate  moni- 
toring system  data  according  to 
§§63.7525  and  63.7535;  and 

(2)  Reducing  the  data  to  3-hour 
block  averages;  and 

(3)  Maintaining  the  3-hour  aver- 
age pH,  pressure  drop,  and  liq- 
uid flow-rate  levels  at  or  above 
the  limits  established  during  the 
performar>ce  test. 
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Table  7.B  to  Subpart  DDDDD  of  Part  63— Continuous  Compliance  With  Emission  Limitations  for  Boilers  or 
Process  Heaters  in  Large,  Limited  Use,  or  Small  Liquid  Fuel  Subcategories— Continued 


For 


That  is  controlled 
witti .  .  . 


For  ttie  following  emission  limita- 
tion .  .  . 


You  must  demonstrate  continuous 
compliance  by.  .  . 


c.  A  wet  scrubber  in  combination 
with  a  fatKic  filter. 


pH,  pressure  drop,  and  liquid 
flow-rate  for  the  wet  scrubber 
and  pressure  drop  lor  the  fabric 
filter  must  be  greater  than  or 
equal  to  the  minimum  operating 
limits  set  during  the  perform- 
ance test. 


d.  A  wet  scrubtjer  in  combination 
with  an  electrostatic  precipitator. 


pH,  pressure  drop,  and  liquid 
flow-rate  for  the  wet  scrubber 
and  secondary  current  and  volt- 
age or  total  power  input  for  the 
electrostatic  precipitator  must 
be  greater  than  or  equal  to  the 
minimum  operating  limits  set 
during  the  performance  test 


e.  A  dry  scrubber 


Sortjent  injection  rate  of  the  dry 
scrubber  must  be  greater  than 
or  equal  to  the  minimum  oper- 
ating limits  set  during  the  per- 
formance test  and  opacity  lev- 
els must  not  exceed  the  oper- 
ating limit  set  during  the  per- 
formance test. 


(1)  Collecting  the  pH,  pressure 
drop,  and  liquid  flow-rate  moni- 
toring system  data  for  the  wet 
scrubt)er  and  the  pressure  drop 
monitoring  system  data  for  the 
fabric  filter  according  to 
§§63.7525  and  63.7535;  and 

(2)  Reducing  the  data  to  3-hour 
block  averages;  and 

(3)  Maintaining  the  3-hour  aver- 
age pH,  pressure  drop,  and  liq- 
uid flow-rate  of  the  wet  scrub- 
ber and  the  3-hour  average 
pressure  drop  of  the  fabric  filter 
at  or  above  the  limits  estab- 
lished during  the  performance 
test;  and 

(4)  Maintaining  the  operation  of 
the  fabric  filter  such  that  the  re- 
quirements in  § 63.7540(a)(9) 
are  met. 

(1)  Collecting  the  pH,  pressure 
drop,  and  liquid  flow-rate  moni- 
toring system  data  for  the  wet 
scrubt)er  and  the  secondary 
current  and  voltage  monitoring 
system  data  or  total  power 
input  data  for  the  electrostatic 
precipitator  according  to 
§§63.7525  and  63.7535;  and 

(2)  Reducing  the  data  to  3-hour 
block  averages;  and 

(3)  Maintaining  the  3-hour  aver- 
age pH,  pressure  drop,  and  liq- 
uid flow-rate  of  the  wet  scrub- 
ber and  the  3-hour  average 
secondary  cun-ent  and  voltage 
or  total  power  input  of  the  elec- 
trostatic precipitator  at  or  above 
the  limits  established  during  the 
performance  test. 

(1)  Collecting  the  sorbent  injection 
rate  monitoring  system  data  ac- 
cording to  §§63.7525  and 
63.7535;  and 

(2)  Reducing  the  data  to  3-hour 
block  averages;  and 

(3)  Maintaining  the  3-hour  aver- 
age sort>ent  injection  rate  levels 
at  or  above  the  limits  estab- 
lished during  the  performance 
test;  and 

(4)  Collecting  the  opacity  moni- 
toring system  data  according  to 
§  63.7525(b)  and  reducing  the 
opacity  monitoring  data  to  6- 
minute  averages  and  maintain- 
ing the  3-hour  average  opacity 
levels  at  or  below  the  limit  es- 
tablished during  the  perform- 
ance test. 


Federal  Register / Vol.  68,  No.  8 /Monday,  January  13,  2003 /Proposed  Rules 


1755 


Table  7.B  to  Subpart  DDDDD  of  Part  63— Continuous  Compliance  With  Emission  Limitations  for  Boilers  or 
Process  Heaters  in  Large,  Limited  Use,  or  Small  Liquid  Fuel  Subcategories— Continued 


For 


Each  new  or  reconstructed  in- 
dustrial, commercial,  or  institu- 
tional boiler  or  process  heater  In 
pne  of  the  liquid  fuel  subcat- 
egories that  bums  only  liquid 
fossil  fuels  other  than  residual  oil 
either  alone  or  in  combination 
with  gaseous  fuels. 


That  is  controlled 
with  .  .  . 


a.  Any  type  of  device 


For  the  following  emission  limita- 
tion .  .  . 


i.  0.03  lb  particulate  martter  per 
MMBtu  heat  input. 


You  must  demonstrate  continuous 
compliance  by.  .  . 


(1)  Including  a  signed  statement 
In  each  semiannual  compliance 
report  required  in  §  63.7550  that 
indicates  you  tnjmed  only  liquid 
fossil  fuels  other  than  residual 
oil  either  alone  or  in  comtwna- 
tion  with  gaseous  fuels  during 
the  compliance  period;  and 

(2)  By  keeping  records,  as  re- 
quired in  §63.7555,  that  dem- 
onstrate that  you  bum  only  liq- 
uid fossil  fuels  other  than  resid- 
ual oil  either  alone  or  in  com- 
bination with  gaseous  fuels. 


As  stated  in  §  63.7540,  you  must  show  continuous  compliance  with  the  applicable  work  practice  standards  for  affected 
sources  according  to  the  following: 

Table  8  to  Subpart  DDDDD  of  Part  63— Continuous  Compliance  With  Work  Practice  Standards 


For  the  following  worit  practice  standard 


1.  Cartxjn  monoxide  limit  for  new  or  reconstructed  industrial,  commer- 
cial, or  institutional  boilers  or  process  heaters  in  the  large  solid  fuel 
subcategory,  the  large  liquid  fuel  subcategory,  the  targe  gaseous  fuel 
subcategory,  the  limited  use  solid  fuel  subcategory,  the  limited  use 
liquid  fuel  sut)category,  or  the  limited  use  gaseous  fuel  subcategory. 


You  must  demonstrate  continuous  compliance  by 


a.  Continuously  monitoring  cartion  monoxide  levels  according  to 
§§  63.7525(a)  and  63.7535;  and 

b.  Maintaining  a  cart)on  monoxide  level  t)elow  an  exhaust  concentra- 
tion of  400  ppm  by  volume  on  a  dry  basis  at  all  times  except  during 
startup,  shutdown,  or  malfunction;  and 

c.  Keeping  records  of  cartwn  monoxide  levels  as  required  in 
§  63.7555(b).  The  averaging  period  shall  be  a  calendar  day 


As  stated  in  §  63.7550,  you  must  comply  with  the  following  requirements  for  reports: 

Table  9  to  Subpart  DDDDD  of  Part  63— Requirements  for  Reports 


You  must  submit  a(n) 


1 .  Compliance  report 


The  report  must  contain 


.  Information  required  in  §63.7550(c)(1)- 
(11);  and 

.  If  there  are  no  deviations  from  any  emis- 
sion limitation  (emission  limit  and  operating 
limit)  that  applies  to  you  and  there  are  no 
deviations  from  the  requirements  for  wori< 
practice  standards  in  Table  8  to  this  subpart 
that  apply  to  you,  a  statement  that  there 
were  no  deviations  from  the  emission  limita- 
tions and  work  practice  standards  during 
the  reporting  period.  If  there  were  no  peri- 
ods during  which  the  continuous  monitoring 
systems,  includirjg  continuous  emisswns 
monitoring  system,  continuous  opacity  mon- 
itoring system,  and  operating  parameter 
monitoring  systems,  were  out-of -control  as 
specified  in  §  63.8(c)(7),  a  statement  that 
tfiere  were  no  periods  during  whrch  tfie 
continuous  monitoring  systems  were  out-of- 
control  during  the  reporting  period;  and 

.  If  you  have  a  deviation  from  any  emission 
limitation  (emission  limit  and  operating  limit) 
or  work  practk»  standard  during  the  report- 
ing period,  the  report  must  contain  the  infor- 
mation in  §  63.7550(d).  If  there  were  peri- 
ods during  which  the  continuous  monitoring 
systems,  including  continuous  emissions 
monitoring  system,  continuous  opacity  mon- 
itoring system,  and  operating  pararneter 
monitoring  systems,  were  oiit-of-control,  as 
specified  in  §  63.8(c)(7),  the  report  must 
contain  the  information  in  §  63.7550(e);  and 


You  must  sut>mit  the  report 


Semiannually  according  to  the  requirements 

in  §  63.7550(b). 
See  item  1  .a  of  this  tat)le. 


See  item  l.a  of  ttus  table. 
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You  must  submit  a(n) 

The  report  must  contain  .  .  . 

You  must  submit  the  report .  .  . 

d.  If  you  had  a  startup,  shutdown,  or  malfunc- 
tion during  the  reporting  period  and  you 
took  actions  consistent  with  your  startup, 
shutdown,  and  malfunction  plan,  the  compli- 
ance report  must  include  the  infonnation  in 
§63.10(d)(5)(i). 

See  item  1  a  of  this  table. 

2.  An  immediate  startup,  shutdown,  and  mal- 
function report  if  you  had  a  startup,  shut- 
down, or  malfunction  during  the  reporting  pe- 
riod that  is  not  consistent  with  your  startup, 
shutdown,  and  malfunction  plan. 

a.  Actions  taken  for  the  event  and  the  infor- 
mation in  §63.1 0(dK5)(ii). 

i.  By  fax  or  telephone  within  2  worthing  days 
after  starting  actions  inconsistent  with  the 
plan;  and 

ii.  By  letter  within  7  woricing  days  after  the 
end  of  the  event  unless  you  have  made  al- 
temative  an-angements  with  the  permitting 
authority.  (§63.10(d)(5)(ii)). 

As  stated  in  §  63.7565,  you  must  comply  with  the  applicable  General  Provisions  according  to  the  following: 

Table  10  to  Subpart  DDDDD  of  Part  63— Applicability  of  General  Provisions  to  Subpart  DDDDD 


Citation 

Subject 

Brief  description 

Explanation 

§63.1 

Applicability  

Initial  Applicability  Determination;  Applicability  After 
Standard  Established;   Permit  Requirements;   Ex- 
tensions, Notifications. 

Yes. 

§63.2 

Definitions  

Definitions  for  oart  63  standards  

Yes. 

§63.3 

Units  and  Abbreviations 

Units  and  abbreviations  for  part  63  standards 

Yes. 

§63.4". 

Prohibited  Activrties 

Prohibited  Activities;  Compliance  date;  Circumven- 
tion, Severability. 

Yes. 

§63.5 

Construction/Reconstruction  

Applicability;  applications;  approvals 

Yes. 

§63.6(3) 

Applicability  

i.  GP  apply  unless  compliance  extension;  and 

il.  GP  apply  to  area  sources  that  become  major  

Yes. 

Yes. 

§63.6(b)(1H4) 

Compliance  Dates  for  New  and  Recon- 
stnjcted  sources. 

Standards  apply  at  effective  date;  3  years  after  effec- 
tive date;  upon  startup;  10  years  after  construction 
or  reconstruction  commences  for  112(f). 

Yes. 

§63.6(b)(5) 

Notification  

Must  notify  if  comnrienced  construction  or  reconstruc- 
tion after  proposal. 

Yes. 

§63.6(b)(6)  

[Reserved]. 

§63.6(b)(7)  

Compliance  Dates  for  New  and  Recon- 
stmcted  Area  Sources  That  Become 
Major. 

Area  sources  that  become  major  must  comply  with 
major  source  standards  immediately  upon  becom- 
ing major,  regardless  of  whether  required  to  com- 
ply when  they  were  an  area  source. 

Yes. 

§63.6{c)(1H2) 

§63.6<C)(3H4) 

Compliance  Dates  for  Existing  Sources 

» 

[Reserved]. 

i.  Comply  according  to  date  in  sutipart,  which  must 
be  no  later  than  3  years  after  effective  date;  and 

ii.  For  112(f)  standards,  comply  within  90  days  of  ef- 
fective date  unless  compliance  extension. 

Yes. 
Yes. 

§  63.6(c)(5)  : 

Compliance    Dates   for   Existing   Area 
Sources  That  Become  Major. 

Area  sources  that  become  major  must  comply  with 
major  source  standards  by  date  indicated  in  sub- 
part or  by  equivalent  time  period  (for  example,  3 
years). 

Yes. 

§63.6(d) 

[Reserved]. 

§63.6(e)(1)-(2) 

Ooeration  &  Maintenance  

i.  Operate  to  minimize  emissions  at  all  times;  and 

Yes. 

- 

ii.  Correct  malfunctions  as  soon  as  practicable;  and 
iii.  OperatkMi  and  maintenance  requirements  inde- 
pendently   enforceable    information    Administrator 
will  use  to  determine  if  operation  and  maintenance 
requirements  were  met. 

Yes. 
Yes. 
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Citation 


§  63.6(e)(3) 


§  63.6(f)(1) 


§63.6(f)(2H3) 


§«3.6(g)(1H3) 


§  63.6(h)(1) 


§63.6(h)(2)(i) 


§63.6(h)(2)(ii) 


§63.6(h)(2)(iii) 


§  63.6(h)(3) 


§  63.6(h)(4) 


§63.6(h)(5)(i),  (iiiHv) 


§63.6(h)(5)(ii) 


§  63.6(h)(6) 


§63.6(h)(7)(i) 


§63.6(h)(7)(ii) 


§63.6(h)(7)(iii) 


§63.6(h)(7)(iv) 


§63.6(h)(7)(v) 


§  63.6(h)(8) 


Sut)ject 


Startup,    Shutdown,    and    Malfunction 
Plan  (SSMP). 


Compliance  Except  During  SSM 


Methods  for  Determining  Compliance  ... 


Alternative  Standard 


Compliance  with  Opacity/VE  Standards 


Determining  Compliance  with  Opacity/ 
Visit>le  Emission  (VE)  Standards. 


Brief  description 


Requirement  for  SSM  and  startup,  shutdown,  mal- 
function plan. 
Content  of  SSMP 


Comply  with  emission  standards  at  all  times  except 
during  SSM. 


Compliance  based  on  performance  test,  operation 
and  maintenance  plans,  records,  Inspection. 


Procedures  for  getting  an  alternative  standard 


Comply  with  opacity/VE  emission  limitations  at  all 
times  except  during  SSM. 


Explanation 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


If  standard  does  not  state  test  method,  use  Method  9 
for  opacity  and  MettKxJ  22  for  VE. 


[Reserved]. 


Using  Previous  Tests  to  Demonstrate 
Compliance  with  OpacityA/E  Stand- 
ards. 


[Reserved]. 


Notification  bf  Opacity/VE  Observation 
Date. 


Conducting  Opacity/VE  Obsen/ations 


Opacity  Test  Duration  and  Averaging 
Times. 


Records  of  Conditions  During  Opacity/ 
VE  Observations. 


Report  continuous  opacity  monitoring 
system  Monitoring  Data  from  Per- 
formance Test. 


Using    continuous    opacity    monitoring 
system  instead  of  Method.  9. 


Averaging  time  for  continuous  opacity 
monitoring  system  during  perform- 
ance test. 


Continuous  opacity  monitoring  system 
requirements. 


Criteria  for  when  previous  opacity/VE  testing  can  be 
used  to  show  compliance  with  this  rule. 


Notify  Administrator  of  anticipated  date  of  observation 


Dates  and  Schedule  for  conducting  opacity/VE  obser- 
vations. 


Must  have  at  least  3  hours  of  observation  with  thirty, 
6-minute  averages. 


Keep  records  available  and  allow  Administrator  to  in- 
spect. 


Submit  continuous  opacity  monitoring  system  data 
with  other  performance  test  data. 


Can  submit  continuous  opacity  monitoring  system 
data  instead  of  Method  9  results  even  if  rule  re- 
quires Method  9,  but  must  notify  Administrator  be- 
fore performance  test. 


To  determine  compliance,  must  reduce  continuous 
opacity  monitoring  system  data  to  6-minute  aver- 
ages. 


Determining  Compliance  with  Opacity/ 
VE  Standards. 


Determining  Compliance  with  Opacity/ 
VE  Standards. 


Demonstrate  that  continuous  opacity  monitoring  sys- 
tem perfomriance  evaluations  are  conducted  ac- 
cording to  §§  63.8(e),  continuous  opacity  moni- 
toring system  are  property  maintained  and  oper- 
ated according  to  63.8(c)  and  data  quality  as 
§  63.8(d). 


No. 


Yes. 


No. 


No. 


No. 


No. 


Yes. 


No. 


Yes. 


Yes. 


Continuous  opacity  monitoring  system  is  probative 
but  not  conclusive  evidence  of  compliance  with 
opacity  standard,  even  if  Method  9  observation 
shows  otherwise.  Requirenr)ents  for  continuous 
opacity  monitoring  system  to  be  probative  evi- 
dence-proper maintenance,  meeting  PS  1,  and 
data  have  not  been  altered. 


Administrator  will  use  all  continuous  opacity  nrfoni- 
toring  systecn.  Method  9,  and  Method  22  results, 
as  well  as  infonnation  about  operation  and  mainte- 
nance to  determine  compliance. 


Yes. 


Yes. 
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563  6(h)(9)  

Adjusted  Opacity  Standard  .' 

Procedures  for  Administrator  to  adjust  an  opacity 
standard. 

Yes. 

§63.6(i)(1)-(14) 

Compliance  Extension  

Procedures  and  criteria  for  Administrator  to  grant 
compliance  extension. 

Yes. 

S63  6(l)                        

Presidential  Compliance  Exemption  

President  may  exempt  source  category  from  require- 
ment to  comply  with  rule. 

Yes. 

563  7(a)(1) 

Performance  Test  Dates  

Dates  for  Conducting  Initial  Performance  Testing  and 
Other  Compliance  Demonstrations. 

Yes. 

§63.7(a)(2)(l) 

Performance  Test  Dates 

New  source  with  initial  startup  date  before  effective 
date  has  180  days  after  effective  date  to  dem- 
onstrate compliance. 

Yes. 

5  63  7(a)(2)(il) 

Performance  Test  Dates 

New  source  with  initial  startup  date  after  effective 
date  has  180  days  after  initial  startup  date  to  dem- 
onstrate compliance. 

Yes. 

§63.7(a)(2)(iii)  

Performance  Test  Dates    

i.  Existing  source  subject  to  standard  established  pur- 
suant to  112(d)  has  180  days  after  compliance 
date  to  demonstrate  compliance;  and 

ii.  Existing  source  with  startup  date  after  effective 
date  has  180  days  after  startup  to  demonstrate 
compliance. 

No. 

!• 

Yes. 

§63.7(a)(2)(iv)  

Performance  Test  Dates 

Existing  source  subject  to  standard  established  pur- 
suant to  112(f)  has  18Qdays  after  compliance  date 
to  demonstrate  compliance. 

No. 

5  63  7(a)(2)(v)  .     . . 

Performance  Test  Dates 

Existing  source  that  applied  for  extension  of  compli- 
ance has  180  days  after  termination  date  of  exten- 
sion to  demonstrate  compliance. 

Yes. 

§63  7(a)(2)(vi)  

Performance  Test  Dates    

New  source  subject  to  standard  established  pursuant 
to  112(f)  that  commenced  construction  after  pro- 
posal date  of  112(d)  standard  but  before  proposal 
date  of  112(f)  standard,  has  180  days  after  compli- 
ance date  to  demonstrate  compliance. 

No. 

« 

§63.7(a)(2)(vii-viii)  ." 

[Resen/ed]. 

§63.7(a)(2)(ix) 

Performance  Test  Dates 

i.  New  source  that  commenced  construction  between 
proposal  and  promulgation  dates,  when  promul- 
gated standard  is  more  stringent  than  proposed 
standard,  has  180  days  after  effective  date  or  180 
days  after  startup  of  source,  whichever  is  later,  to 
demonstrate  compliance;  and. 

ii.   If  source  initially  demonstrates  compliance  with 
less  stringent  proposed  standard,  it  has  3  years 
and  180  days  after  the  effective  date  of  the  stand- 
ard or  180  days  after  startup  of  source,  whichever 
is  later,  to  demonstrate  compliance  with  promul- 
gated standard. 

Yes. 

r 

No.    • 

563.7(a)(3)  

Section  114  Authority 

Administrator  may  require  a  perfomriance  test  under 
CAA  Section  114  at  any  time. 

Yes 

663.7(b)(1)  

Notification  of  Performance  Test 

Must  notify  Administrator  60  days  before  the  test  

Yes 

§63.7(b)(2)  

Notification  of  Rescheduling  

If  rescheduling  a  performance  test  is  necessary,  must 
notify  Administrator  5  days  before  scheduled  date 
of  rescheduled  date. 

Yes. 
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§  63.7(c) 


Quality  Assurance/Test  Plan 


Requirement  to  submit  site-specific  test  plan  60  days 
before  the  test  or  on  date  Administrator  agrees 
with: 

i.  Test  (jian  approval  procedures;  and 

ii.  Performance  audit  requirements;  and 

iii.  Internal  and  External  QA  procedures  for  testing. 


Yes. 


§  63.7(d) 


Testing  Facilities 


Requirements  for  test  facilities 


Yes. 


§  63.7(e)(1) 


§  63.7(e)(2) 


§  63.7(e)(3) 


§  63.7(f) 


§  63.7(g) 


§  63.7(h) 


§e3.8(a)(1) 


§e3.8(a)(2) 


§e3.8(a)(3) 


§  63.8(a)(4) 


§63.8(b)(1)(iHii) 


§d3.8(b)(1)(iii) 


§63.8(b)(2H3) 


§63.8(0(1) 


§Q3.8(c)(1)(i) 


Conditions  for  Conducting  Performance 
Tests. 


i.  Performance  tests  must  be  conducted  under  rep- 
resentative conditions;  and 

ii.  Canrtot  conduct  performance  tests  during  SSM; 
and 

iii.  Not  a  deviation  to  exceed  standard  during  SSM; 
and 

iv.  Upon  request  of  Administrator,  make  available 
records  necessary  to  determine  conditions  of  per- 
formance tests 


No. 
Yes. 
Yes. 
Yes. 


Conditions  for  Conducting  Performance 
Tests. 


Must  conduct  according  to  rule  and  EPA  test  nrieth- 
ods  unless  Administrator  approves  altemative. 


Test  Run  Duration 


i.  Must  have  three  separate  test  runs;  and 

Ii.  Compliance  is  based  on  arithmetic  mean  of  three 

runs;  and 
iii.  Conditions  when  data  from  an  additional  test  run 

can  be  used 


Altemative  Test  Method 


Procedures  by  which  Administrator  can  grant  ap- 
proval to  use  an  altemative  test  method. 


Performance  Test  Data  Analysis 


i.  Must  include  raw  data  in  performance  test  report; 
and 

ii.  Must  submit  performance  test  data  60  days  after 
end  of  test  with  ttie  Notification  of  Compliance  Sta- 
tus; and 

iii.  Keep  data  for  5  years  


Waiver  of  Tests 


Applicability  of  Monitoring  Requirements 


Performance  Specifications 


[Reserved]. 


Monitoring  with  Flares 


Monitoring 


Monitoring 


Multiple  Effluents  and   Multiple  Moni- 
toring Systems. 


Monitoring  System  Operation  and  Main- 
tenance. 


Routine  and  Predictat>le  SSM 


Procedures  for  Administrator  to  waive  performance 
test. 


Subject  to  all  monitoring  requirements  in  standard 


Performance  Specifications  in  appendix  B  of  part  60 
apply. 


Unless  your  rule  says  otherwise,  the  requirements  for 
flares  in  §63.11  apply. 


Must  conduct  monitoring  according  to  standard  un- 
less Administrator  approves  altemative. 


Flares  not  subject  to  this  section  unless  othenwise 
specified  in  relevant  standard. 


i.  Specific  requirements  for  installing  monitoring  sys- 
tems; and 

ii.  Must  install  on  each  effluent  before  it  is  combined 
and  before  it  is  released  to  the  atmosphere  unfess 
Administrator  approves  otherwise;  and 

iii.  If  more  than  one  monitoring  system  on  an  emis- 
sion point,  must  report  all  monitoring  system  re- 
sults, unless  one  monitoring  system  is  a  backup. 


Yes. 


Yes. 
Yes. 

Yes. 


Yes. 


Yes. 
Yes. 

Yes. 


Yes. 


Yes. 


Yes. 


No. 


Yes. 


No. 


Maintain  monitoring  system  in  a  manner  qonsistent 
.  with  good  air  polluton  control  practKes. 


i.  FoikMv  the  SSM  plan  for  routine  repairs.  Keep  parts 
for  routine  repairs  readDy  available. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


'^ 
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-' 

'     ' 

ii.  Reporting  requirements  for  SSM  when  action  is 
described  in  SSM  plan. 

Yes. 

§63  8(c)(1)(ii)             

SSM  not  in  SSMP 

Reporting  requirements  SSM  when  action  is  not  de- 
scribed in  SSM  plan. 

Yes. 

§  63.8(0(1  )(iii)  

CompHance  with  Operation  and  Mainte- 
nance Requirements. 

i.  How  Administrator  determines  if  source  complying 
with  operation  and  maintenance  requirements;  and 

ii.  Review  of  source  O&M  procedures,  records,  Man- 
ufacturer's instructions,  recommendations,  and  in- 
spection of  monitoring  system. 

Yes. 
Yes. 

§63.8(C)(2H3) 

Monitoring  System  Installation 

i.  Must  install  to  get  representative  emission  and  pa- 
rameter measurements;  and 

ii.  Must  verify  operational  status  before  or  at  perform- 
ance test. 

Yes. 

Yes. 

§63.8(0(4)  

Continuous  Monitoring  System  (CMS) 
Requirements. 

Continuous  monitoring  systems  must  be  operating 
except   during   breakdown,   out-of-control,    repair, 
maintenance,  and  high-level  calibration  drifts. 

No. 

§63.8(0(4)(S)  

Continuous  Monitoring  System   (CMS) 
Requirements. 

Continuous  opacity  monitoring  system  must  have  a 
minimum  of  one  cycle  of  sampling  and  analysis  for 
each  successive  10-second  period  and  one  cycle 
of  data  recording  for  each  successive  6-minute  pe- 
riod. 

Yes. 

§63.8(0(4)(ii)  

Continuous  Monitoring  System  (CMS) 
Requirements. 

Continuous  emissions  monitoring  system  must  have 
a  minimum  of  one  cycle  of  operation  for  each  suc- 
cessive 15-minute  period. 

No. 

§63.8(0(7H8) 

Continuous    monitoring    systems    Re- 
quirements. 

Out-of-control  periods,  including  reporting  

Yes. 

§63.8(d)  

Continuous  monitoring  systems  Quality 
Control. 

i.  Requirements  for  continuous  monitoring  systems 
quality  control,  including  calibration,  etc.;  and 

ii.  Must  keep  quality  control  plan  on  record  for  tfie  life 
of  the  affected  source.  Keep  old  versions  for  5 
years  after  revisions. 

Yes. 
Yes. 

§63.8(e)  

Continuous    monitoring    systems    Per- 
formance Evaluation. 

Notifk:ation,  performance  evaluation  test  plan,  reports 

Yes. 

§63.8(f)(1H5) 

Alternative  Monitoring  Method  

Procedures  for  Administrator  to  approve  alternative 
monitoring. 

Yes. 

§63.8(f)(6)  

Alternative  to  Relative  Accuracy  Test .... 

Procedures  for  Administrator  to  approve  alternative 
relative  accuracy  tests  for  continuous  emissions 
monitoring  system. 

No. 

§63.8(q)(1>-(4) 

Data  Reduction  

i.   Continuous  opacity  monitoring  system  6-minute 

averages  calculated  over  at  least  36  evenly  spaced 

data  points;  and 
ii.  Continuous  emissions  monitoring  system  1-hour 

averages  computed  over  at  least  4  equally  spaced 

data  points. 

Yes. 

r 

■ 

Yes. 

663.8(g)(5)  

Data  Reduction  

Data  that  cannot  be  used  in  computing  averages  for 
continuous  emissions  monitoring  system  and  con- 
tinuous opacity  nrtonitoring  system. 

No. 

§63.9(a)  

Notification  Reauirements 

ApplkabiJity  and  State  Delegation 

Yes. 

§63.9(b)(1)-(5) 

Initial  Notifications 

i.  Submit  notification  120  days  after  effective  date; 
and 

H.  Notification  of  intent  to  construct/reconstruct;  and 

lit.  Notification  of  commencement  of  construct/recon- 
struct; l^tification  of  startup;  and 

iv.  contents  of  each  

Yes. 

• 

Yes. 
Yes. 

Yes. 
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§  63.9(c) 


Request  for  Compliance  Extension 


Can  request  if  cannot  comply  by  date  or  if  installed    Yes. 
BACT/LAER. 


§  63.9(d) 


Notification  of  Special  Compliance  Re- 
quirements for  New  Source. 


For  sources  that  commence  construction  between 
proposal  and  promulgation  and  want  to  comply  3 
years  after  effective  date. 


Yes. 


§  63.9(e) 


Notification  of  Performance  Test 


Notify  Administrator  60  days  prior 


Yes. 


§63.9(0 


Notification  of  VE/Opacity  Test 


Notify  Administrator  30  days  prior 


Yes. 


§63.9(9) 


Additional    Notifications    Wfien    Using 
Continuous  Monitoring  Systems. 


i.  Notification  of  performance  evaluation;  and 

ii.  Notification  using  continuous  opacity  monitoring 

system  data;  and 
iii.  Notification  that  exceeded  criterion  for  relative  ac- 
curacy. 


Yes. 
Yes. 

Yes. 


§63.9(h)(1H6) 


Notification  of  Compliance  Status 


i.  Contents;  and 

ii.  Due  60  days  after  end  of  performance  test  or  other 

compliance  demonstration,  except  for  opacityA^E, 

which  are  due  30  days  after, 
iii.  When  to  submit  to  Federal  vs.  State  authority 


Yes. 
Yes. 


Yes. 


§63.9(i) 


Adjustment  of  Submittal  Deadlines 


§63.9(j) 


Change  in  Previous  Information 


§63.10(a) 


Recordkeeping/Reporting 


§63.10(b)(1) 


Recordkeeping/Reporting 


§63.10(b)(2)(iHv) 


§  83.1 0(b)(2)(vi)  and  (x-xi) 


§63.l0(b)(2)(vii)-(ix) 


§63.10(b)(2)(xii) 


§63.10(b)(2)(xiii) 


§63.10(b)(2)(xiv) 


§63. 10(b)(3) 


§63.10(c)(1H6).  (9)-(15) 


Records  related  to  Startup,  Shutdown, 
and  Malfunction. 


Continuous        monitoring        systems 
Records. 


Records 


Records 


Records 


Procedures  for  Administrator  to  approve  change  in 
when  notifications  must  t>e  submitted. 


Must  submit  within  15  days  after  the  change 


Yes. 


Yes. 


i.  Applies  to  all,  unless  compliance  extension;  and 
ii.  When  to  submit  to  Federal  vx.  State  authority;  and 
iii.  Procedures  for  owners  of  more  than  1  source 


i.  General  Requirements;  and  

ii.  Keep  all  records  readily  available;  and 
iii.  Keep  for  5  years  


i.  Occurrence  of  each  of  operation  (process  equip- 
ment); and 

ii.  Occurrence  of  each  malfunction  of  air  pollution 
equipment;  and 

iii.  Maintenance  on  air  pollution  control  equipment; 
and 

iv.  Actions  during  startup,  shutdown,  and  malfunction. 


i.  Malfunctions,  inoperative,  out-of-control;  and  moni- 
toring inoperative,  out-of-systems  control;  and 

ii.  Calibration  checks;  and  

iii.  Adjustments,  maintenance 


i.  Measurements  to  demonstrate  compliance  with 
emission  limitations;  and 

ii.  Performance  test,  perfonnance  evaluation,  and 
visible  emission  observation  results;  and 

ill.  Measurements  to  determine  conditions  of  perform- 
ance tests  and  performance  evaluations. 


Records  When  under  waiver 


Records  when  using  altemative  to  relative  accuracy 
test. 


Records 


Records 


Records 


All  documentation  supporting  Initial  Notification  and 
Notification  of  Compliance  Status. 


Applicability  Determinations 


Additional  Records  for  continuous  monitoring  sys- 
tems. 


Yes. 
Yes. 
Yes. 


Yes. 
Yes. 
Yes. 


Yes. 
Yes. 
Yes. 
Yes. 


Yes. 

Yes.' 
Yes. 


Yes. 
Yes. 
Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 
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§63.10(c)(7H8) 

Records 

Records  of  excess  emissions  and  parameter  moni- 
toring exceedances  for  continuous  monitoring  sys- 
tems. 

No. 

§63  10(d)(1) 

General  Reporting  Requirements  

Requirement  to  report  

Yes. 

§63.10(d)(2)  

Report  of  Performance  Test  Results  

When  to  submit  to  Federal  or  State  authority 

Yes. 

563.10(d)(3)  

Reporting  Opacity  or  VE  Observations  .. 

What  to  report  and  when 

Yes. 

§63.10(d)(4)  

Progress  Reports  

Must  submit  progress  reports  on  schedule  if  under 
compliance  extension. 

Yes. 

§63.10(d)(5)  

Startup,  Shutdown,  and  Malfunction  Re- 
ports. 

Contents  and  submission  

Yes. 

§63.10(e)(1H2) 

Additional   continuous   monitoring   sys- 
tems Reports. 

i.  Must  report  results  for  each  CEM  on  a  unit;  and 

ii.  Written  copy  of  pertormance  evaluation;  and 
iii.  Three  copies  of  continuous  opacity  monitoring 
system  pertonmance  evaluation. 

Yes. 

Yes. 
Yes. 

§63.10(e)(3)  

Reports 

Excess  Emission  Reports 

No. 

§63.10(e)(3)(i-lll)  

Reports  

Schedule  for  reporting  excess  emissions  and  param- 
eter monitor  exceedance  (now  defined  as  devi- 
ations). 

No. 

§6310(e)(3)(iv-v)  

Excess  Emissions  Reports  

i.  Requirement  to  revert  to  quarterty  submission  if 
there  is  an  excess  emissions  and  parameter  mon- 
itor exceedance  (now  defined  as  deviations);  and 

11.  Provisions  to  request  semiannual  reporting  after 
compliance  for  one  year;  and 

iii.  Submit  report  by  30th  day  following  end  of  quarter 
or  calendar  half;  and 

iv.  If  there  has  not  been  an  exceedance  or  excess 
emission  (now  defined  as  deviations),  report  con- 
tents is  a  statement  that  there  have  been  no  devi- 
ations. 

No. 

No. 
No. 
No. 

§63.10(e)(3)(iv-v)  

Excess  Emissions  Reports  

Must  submit  report  containing  all  of  the  infomoation  in 
§63.10(C)(5-13),  §63.8(c)(7-8). 

No. 

§63.10(e)(3)(vi-viii) 

Excess  Emissions  Report  and  Summary 
Report. 

i.  Requirements  for  reporting  excess  emissions  for 
continuous  monitoring  systems  (now  called  devi- 
ations) 

ii.  Requires  all  of  the  information  in  §63.10(c)(5-13), 
§63.8(c)(7-8). 

No. 
No. 

§63.10(e)(4)  

Reporting  continuous  opacity  monitoring 
system  data. 

Must  submit  continuous  opacity  monitoring  system 
data  with  pertormance  test  data. 

Yes. 

§63.10(f)  

Waiver  for  Recordkeeping/Reporting 

Procedures  for  Administrator  to  waive  

Yes. 

n 
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Table  10  to  Subpart  DDDDD  of  Part  63— Applicability  of  General  Provisions  to  Subpart  DDDDD— 

Continued 

'            Citation 

Sut)iect 

Brief  description 

Explanation 

§63.11  

§63.12: 

Flares  

Delegation  

Requirements  for  flares 

State  auttKMity  to  enforce  standards  

No. 
Yes. 

§63.13 

Addresses  

Addresses  where  reports,  notifications,  and  requests 
are  sent. 

Yes. 

SAt  ^A 

lnconx>ration  bv  Reference  

Test  metfiods  incorporated  by  reference  

Yes. 

§6 

^"           

315 

Availability  of  Information 

Public  and  confidential  infomiation  

Yes. 

[FR  Doc.  03-85  Filed  1-10-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  25  and  203 
[Docket  No.  FR-4722-P-01] 
RIN  2502-AH78 

FHA  Single  Family  Mortgage 
Insurance;  Lender  Accountability  for 
Appraisals 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  clarifies 
and  strengthens  HUD's  regulations 
concerning  the  responsibilities  of 
lenders  approved  by  the  Federal 
Housing  Administration  (FHA)  in  the 
selection  of  appraisers  to  perform 
appraisals  on  properties  that  will  be  the 
seciuity  for  FHA  insured  mortgages. 
First,  the  proposed  rule  provides  that 
lenders  are  to  be  held  strictly 
accountable  for  the  quality  of  appraisals 
on  properties  securing  FHA  insured 
mortgages.  Further,  the  proposed  rule 
specifically  provides  that  lenders  who 
submit  appraisals  to  HUD  that  do  not 
meet  FHA  requirements  are  subject  to 
the  imposition  of  sanctions  by  the  HUD 
Mortgagee  Review  Board.  The  proposed 
rule  would  apply  to  both  sponsor 
lenders,  who  underwrite  loans,  and  loan 
correspondent  lenders,  who  originate 
loans  on  behalf  of  their  sponsors.  HUD 
believes  these  proposed  changes  will 
help  protect  the  FHA  Insurance  Fund, 
ensure  better  compliance  with  appraisal 
standards,  and  help  to  ensure  that 
homebuyers  receive  an  acciuate 
statement  of  appraised  value. 
DATES:  Comments  Due  Date:  March  14, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  office  of  the 
Department's  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vance  T.  Morris,  Director,  Office  of 
Single  Family  Program  Development, 
Office  of  Insured  Single  Family 
Housing,  Room  9266,  U.S.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410-8000;  telephone  (202)  708- 


2121  (this  is  not  a  toll-fi-ee  number). 
Hearing-or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  FHA  Appraisals 

The  success  of  the  Federal  Housing 
Administration  (FHA)  single  family 
mortgage  insurance  program,  and  HUD's 
ability  to  protect  the  FHA  Insurance 
Fund,  begins  with  the  quality  of 
appraisals  on  properties  that  secure 
FHA  mortgages.  Section  203(b)(1)  of  the 
National  Housing  Act  (12  U.S.C. 
1709(b)(10))  provides  the  method  for 
calculating  the  maximum  mortgage 
amount  that  FHA  can  insure.  The 
calculations  required  by  the  statute  are 
based  on  the  appraised  value  of  the 
property  that  is  security  for  the 
mortgage.  If  a  mortgagor  defaults  and 
the  lender  '  conveys  property  title  to 
HUD  in  exchange  for  payment  of 
mortgage  insiu-ance  benefits,  FHA  then 
must  manage  and  sell  the  property  in 
order  to  recoup  its  insurance  loss.  If  the 
appraisal  was  accurate,  FHA's  loss  will 
be  minimal.  However,  if  the  appraisal 
was  inaccurate  or  the  appraiser 
neglected  to  report  readily  observable 
defects,  FHA's  losses  could  be 
increased. 

HUD  has  implemented  several 
policies  to  help  ensure  the  accuracy  and 
completeness  of  appraisals  on 
properties  seciuing  FHA  insured 
mortgages.  For  example,  HUD  has 
established  the  FHA  Appraiser  Roster 
(Appraiser  Roster),  which  lists  those 
appraisers  who  are  eligible  to  perform 
FHA  single  family  appraisals.  To  be 
eligible  for  placement  on  the  Appraiser 
Roster,  an  appraiser  must  be  state 
licensed  or  certified  and  pass  a  test  on 
FHA  appraisal  methods.  Further,  the   " 
appraiser  must  not  be  listed  on  the 
General  Services  Administration's 
Suspension  and  Debarment  List,  HUD's 
Limited  Denial  of  Participation  List,  or 
HUD's  Credit  Alert  Interactive  Voice 
Response  System.  HUD  maintains  the 
Appraiser  Roster  to  provide  a  means  by 
which  HUD  can  ensure  the  competency 
of  appraisers  performing  FHA 
appraisals.  Placement  on  the  Appraiser 
Roster  means  that  an  appraiser  is 
qualified  to  perform  FHA  appraisals;  it 
does  not  mean  that  the  appraiser  is 
approved  by  FHA,  nor  does  it  provide 
a  guarantee  or  warranty  that  the 
appraiser's  work  will  meet  FHA 
standards.  The  FHA  Appraiser  Roster 


>  This  proposed  rule  uses  the  terms  "lender"  and 
"mortgagee"  interchangeably. 


regulations  are  located  at  24  CFR  part 
200,  subpart  G. 

The  FHA  single  family  mortgage 
insurance  regulations  at  24  CFR 
203.5(e)(1)  provide  that  "[a]  mortgagee 
shall  have  the  property  appraised  in 
accordance  with  such  standards  as  the 
Secretary  may  prescribe."  These 
standards  are  contained  in  HUD 
Handbook  4150.2,  entitled  "Valuation 
Analysis  for  Home  Mortgage  Insurance," 
which  each  appraiser  receives  upon 
applying  to  be  placed  on  the  FHA 
Appraiser  Roster.  All  appraisers  on  the 
Appraiser  Roster  are  required  to  read 
and  comply  with  the  handbook  in 
performing  appraisals  of  properties  that 
will  be  security  for  FHA  insured 
mortgage  loans  (see  §  200.206  of  the 
Appraiser  Roster  regulations).  A  copy  of 
Handbook  4150.2  may  be  downloaded 
from  HUD's  Client  Information  and 
Policy  System  (HUDCLIPS)  internet 
homepage  at  http://www.hudclips.org. 

B.  Lender  Responsibilities  Concerning 
FHA  Appraisals 

Almost  all  FHA  insured  mortgage 
loans  are  originated  under  the  Direct 
Endorsement  process.  Under  this 
process,  a  lender  selects  an  appraiser 
from  the  Appraiser  Roster.  The 
appraiser  appraises  the  property  and 
then  submits  an  appraisal  report  and 
accompanying  documentation  to  the 
lender.  The  lender's  Direct  Endorsement 
underwriter  (or,  in  the  case  of  a  loan 
correspondent,  its  sponsor's  Direct 
Endorsement  underwriter)  revi^s  the 
appraisal  documentation.  Under 
§  203.255(b)(5),  when  a  mortgage  is 
submitted  to  FHA  under  the  Direct 
Endorsement  process,  the  application 
must  contain,  among  other  things,  "(a]n 
underwriter  certification,  on  a  form 
prescribed  by  the  Secretary,  stating  that 
the  underwriter  has  personally  reviewed 
the  appraisal  report ...  and  that  the 
proposed  mortgage  complies  with  HUD 
underwriting  requirements." 
Consequently,  a  lender  is  required, 
through  its  underwriter,  to  review  the 
appraisal  documentation  to  assure  that 
the  documentation  meets  the  FHA 
requirements  contained  in  HUD 
Handbook  4150.2  and  amendatory 
issuances. 

HUD's  regulation  at  §  203.255(b) 
explicitly  authorizes  the  Secretary  to 
determine  if  there  is  any  information 
indicating  that  any  required  certification 
(including  the  appraisal  certification) 
"is  false,  misleading  or  constitutes  fraud 
or  misrepresentation  on  the  part  of  any 
party,  or  that  the  mortgage  fails  to  meet 
any  statutory  or  regulatory 
requirement."  Further,  the  Mortgagee 
Review  Board  regidations  at  24  CFR 
25.9  authorize  the  imposition  of 
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administrative  sanctions  against  a 
lender  who  submits  such  a  false 
certification  in  connection  with  any 
FHA  insured  mortgage  transaction.  The 
responsibilities  of  a  lender  in  ensuring 
the  quality  of  FHA  appraisals  are  also 
emphasized  in  the  guidance  issued  by 
HUD  through  Mortgagee  Letters.  For 
example,  Mortgagee  Letter  94-54,  issued 
on  November  7, 1994,  provides  that 
"mortgagees  that  select  their  own 
appraisers  must  accept  responsibility, 
equally  with  the  appraisers,  for  the 
integrity,  accuracy,  and  thoroughness  of 
the  appraisals,  and  will  be  held 
accountable  by  HUD"  (this  guidance 
was  reiterated  by  FHA  Mortgagee  Letter 
97-45,  issued  on  November  25, 1997). 
Further,  Mortgagee  Letter  97-22,  issued 
on  May  20,  1997,  reminds  lenders  "that 
if  the  appraiser  they  selected  provides  a 
poor  or  even  fraudiilent  appraisal  which 
leads  the  Department  to  insure  a 
mortgage  at  an  inflated  amount,  the 
lender  is  held  equally  responsible  with 
the  appraiser  for  the  violation."  Copies 
of  these  Mortgagee  Letters  may  be 
downloaded  from  HUD's  Client 
Information  and  Policy  System 
(HUDCLIPS)  internet  website  at  http:// 
www.hudclips.org. 

n.  This  Proposed  Rule 

A.  Need  for  Proposed  Rule 

FHA  has  foimd  that  most  appraisers 
perform  appraisals  in  accordance  with 
FHA  standards.  There  are  some 
instances,  however,  in  which  some 
lenders  tacitly  require  appraisers  to 
make  the  appraisal  computations  match 
the  sales  price  to  ensure  that  a  home 
sale  and  mortgage  loan  closes  for  the 
appraiser  to  obtain  additional  business, 
either  instances  have  occiured, 
including  recent  episodes  of  predatory 
lending  activity  in  several  areas  of  the 
country,  whereby  lenders,  realtors, 
investors,  and  others  have  participated 
in  so-called  property  "flipping" 
schemes  to  inflate  home  prices  and 
perpetuate  sales  that  generate  fees  and 
charges  to  participants  in  the 
transaction.  There  are  additional 
examples  of  fraudulent  activity  that 
could  have  been  prevented  if  the 
imderwriters  had  properly  reviewed  the 
appraisal  reports. 

This  proposed  rule  would  clarify  and 
strengthen  HUD's  regulations 
concerning  the  responsibilities  of 
lenders  in  assuring  the  quality  of  FHA 
appraisals.  The  proposed  rule  will 
ensure  accountability  of  lenders  for  poor 
appraisals  and  thereby  protect  the  FHA 
Insurance  Fimd,  ensure  better 
compliance  with  appraisal  standards, 
and  help  to  ensure  that  homebuyers 
receive  an  accurate  statement  of 


appraised  value.  The  proposed  changes 
would  apply  to  both  sponsor  lenders, 
who  underwrite  loans,  and  loan 
correspondent  lenders,  who  originate 
loans  on  behalf  of  their  sponsors. 

There  are  numerous  tools  that  lenders 
may  use  to  determine  whether  an 
appraisal  satisfies  FHA  requirements. 
Reviewing  appraisal  documentation  and 
performing  quality  assurance  reviews 
are  two  such  methods.  New  technology 
is  available,  such  as  Automated 
Valuation  Model  (AVM),  vvhich  can  be 
used  to  determine  whether  the  value 
derived  by  an  appraiser  is  within 
reason.  A  lender  may  wish  to  do 
business  only  with  appraisers  who  carry 
errors  and  omissions  (E&O)  insurance. 
Such  coverage  may  help  in  reducing 
possible  schemes  that  result  in  fitiud. 
There  are  numerous  other  steps  that 
lenders  can  take  to  ensure  that  an 
appraisal  package  satisfies  FHA 
requirements.  The  pmpose  of  this 
proposed  rule  is  not  to  mandate  that 
lenders  must  follow  a  specific  course  of 
action  to  ensure  compliance  with  FHA 
appraisal  requirements.  Each  lender  has 
the  discretion  to  choose  the  means  by 
which  it  will  ensure  such  compliance. 
The  purpose  of  the  proposed  rule  is  to 
require  that  a  lender  act  to  ensure 
appraisal  quality  and  to  emphasize  that 
the  lender  will  bear  responsibility  if  an 
appraisal  does  not  satisfy  FHA 
requirements. 

B.  Proposed  Changes  to  FHA 
Regulations 

The  proposed  rule  would  make  the 
following  changes  to  the  existing  FHA 
regulations: 

1.  Mortgagee  Review  Board  (§  25.9). 
The  proposed  rule  would  clarify  that  a 
mor^agee  is  subject  to  administrative 
action  by  HUD's  Mortgagee  Review 
Board  for  submitting  to  HUD  an 
appraisal  that  does  not  satisfy  FHA 
appraisal  requirements  in  connection 
with  an  insured  mortgage  transaction. 
Specifically,  a  new  §  25.9(ee)  would  be 
added  to  explicitly  include  the 
obtaining  and  submitting  of  appraisals 
that  do  not  satisfy  FHA  appraisal 
requirements  among  the  list  of  actions 
subject  to  administrative  sanction.  As 
provided  in  §  25.3,  which  contains  the 
definitions  applicable  to  Mortgagee 
Review  Board  proceedings,  the  term 
"mortgagee"  includes  both  underwriting 
and  loan  correspondent  lenders. 

2.  Lender  accountability  for  appraisal 
(§203.5).  The  proposed  rule  also  would 
codify  HUD's  policy  that  lenders  must 
ensure  that  the  appraisals  satisfy  FHA 
appraisal  requirements  and  are 
responsible,  equally  with  appraisers,  for 
the  quality  of  appraisals  on  properties 
that  secure  FHA  insured  mortgage  loans. 


The  proposed  rule  .would  amend 
§  203.5,  which  describes  the  Direct 
Endorsement  process,  to  specify  that  a 
lender  must  ensure  that  appraisals 
satisfy  FHA  requirements  and  is 
responsible  for  the  quality  of  the 
appraisals.  A  Direct  Endorsement 
mortgagee,  and  any  of  its  loan 
correspondent  lenders,  that  submit,  or 
cause  to  be  submitted,  an  appraisal  or 
related  documentation  that  does  not 
satisfy  FHA  requirements  may  be 
sanctioned  by  die  Mortgagee  Review 
Board.  The  proposed  rule  would  also 
amend  §203.5  to  re-emphasize  that  a  ' 
lender  must  select  an  appraiser  listed  on 
the  FHA  Appraiser  Roster. 

m.  Issue  Highlighted  for  Public 
Comment 

While  HUD  invites  public  comment 
on  all  aspects  of  this  proposed  rule,  it 
is  particularly  interested  in  comments 
regarding  the  possible  consequences  of    , 
the  rule  on  the  majority  of  FHA  lenders 
and  appraisers  who  comply  with  FHA 
standards.  HUD  believes  that  the 
proposed  regidatory  changes  are 
necessary  to  ensiue  the  accountability  of 
lenders  for  poor  appraisals  and  thereby 
protect  the  FHA  Insurance  Fund,  ensiu« 
better  compliance  with  appraisal 
standards,  and  help  to  ensure  that 
homebuyers  receive  an  accurate 
statement  of  appraised  value.  However, 
HUD  recognizes  that  the  proposed 
changes  may  also  have  imintended 
negative  consequences  on  those  lenders 
and  appraisers  who  already  comply 
with  applicable  FHA  regulations  and 
policies.  Accordingly,  HUD  invites 
interested  members  of  the  public  to 
submit  their  comments  on  such  possible 
unintended  impacts,  as  well  as  to  offer 
suggestions  on  less  burdensome 
methods  to  accomplish  the  stated  goals 
of  the  proposed  uAe. 

TV.  Small  Business  Concerns  Related  to 
Mortgagee  Review  Board  Actions 
Against  Lenders 

As  discussed  below  in  this  preamble, 
HUD  has  determined  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  However,  the  proposed  rule 
may  nonetheless  result  in  HUD's 
Mortgagee  Review  Board  imposing  an 
administrative  sanction  on  a  small 
lender  or  appraiser  due  to  a  submitted 
appraisal  that  is  inconsistent  with  FHA 
requirements,  or  taking  other 
appropriate  enforcement  acUon  against 
a  small  lender  or  appraiser.  With  respect 
to  such  compliance  efforts,  HUD  is 
cognizant  that  section  222  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121) 
(referred  to  as  "SBREFA")  requires  the 
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Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman  to 
"work  with  each  agency  with  regulatory 
authority  over  small  businesses  to 
ensure  that  small  business  concerns  that 
receive- or  are  subject  to  an  audit,  on-site 
inspection,  compliance  assistance  effort 
or  other  enforcement  related 
communication  or  contact  by  agency 
personnel  are  provided  with  a  means  to 
comment  on  the  enforcement  activity 
conducted  by  this  personnel."  To 
implement  this  statutory  provision,  the 
Small  Business  Administration  has 
requested  that  agencies  include  the 
following  language  on  agency 
publications  and  notices  that  are 
provided  to  small  businesses  at  the  time 
the  enforcement  action  is  undertaken. 
The  language  is  as  follows: 
Your  Comments  Are  Important 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman  and  10 
Regional  Fairness  Boards  were  established  to 
receive  comments  from  small  businesses 
about  federal  agency  enforcement  actions. 
The  Ombudsman  will  annually  evaluate  the 
enforcement  activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you  wish 
to  comment  on  the  enforcement  actions  of 
[insert  agency  name],  call  1-888-REG-FAIR 
(1-888-734-3247). 

As  HUD  stated  in  its  notice  describing 
HUD's  actions  on  the  implementation  of 
SBREFA,  which  was  published  on  May 
21,.1998  (63  FR  28214),  HUD  intends  to 
work  with  the  Small  Business 
Administration  to  provide  small  entities 
with  information  on  the  Fairness  Boards 
and  National  Ombudsman  program,  at 
the  time  enforcement  actions  are  taken, 
to  ensure  that  small  entities  have  the 
full  means  to  comment  on  the 
enforcement  activity  conducted  by 
HUD. 

V.  Findings  and  Certifications 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276,  451 
Seventh  Street.  SW.,  Washington,  DC 
20410-0500. 

Environmental  Impact 

This  proposed  rule  would  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insiu^nce  for,  or  otherwise 


govern  or  regulate,  real  property 
acquisition,  disposition,  leasing, 
rehabilitation,  alteration,  demolition,  or 
new  construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c),  this  proposed 
rule  is  categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332  et  seq.). 

Regulatory  Flexibility  Act 

The  Secretary  has  reviewed  this 
proposed  rule  before  publication,  and 
by  approving  it  certifies,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  rule  would  not 
establish,  or  substantively  modify,  HUD 
policy  and  procedures  regarding  lender 
accountability  for  FHA  appraisals. 
Rather,  the  regulatory  changes  will 
clarify  HUD's  existing  policy  of  holding 
lenders  equally  responsible  with 
appraisers  for  the  quality  of  such 
appraisals.  Fiulher,  the  proposed 
changes  are  designed  to  ensure  the 
integrity  of  appraisals  on  properties 
securing  FHA  insiued  mortgages.  To  the 
extent  that  the  regulatory  amendments 
have  an  economic  impact,  it  will  be  on 
those  lenders  and  appraisers  who 
submit  appraisals  that  are  inconsistent 
with  FHA  requirements. 
Notwithstanding  HUD's  determination 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  HUD  specifically 
invites  comments  regarding  any  less 
biu'densome  alternatives  to  this  rule  that 
will  meet  HUD's  objectives  as  described 
in  this  preamble. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
state  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
state  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
proposed  rule  would  not  have 
federalism  implications  and  would  not 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments  or 
preempt  state  law  within  the  meaning  of 
the  Executive  Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 


federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
cmd  tribal  governments,  and  on  the 
private  sector.  This  proposed  rule 
would  not  impose  any  federal  mandates 
on  any  state,  local,  or  tribal 
governments,  or  on  the  private  sector, 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Numbers  for  the  programs 
affected  by  this  proposed  rule  are  14.117 
and  14.133. 

List  of  Subjects 

24  CFR  Part  25  • 

Administrative  practice  ahd 
procedure.  Loan  programs — housing 
and  community  development, 
Organization  and  functions  (government 
agencies). 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  proposes  to 
amend  24  CFR  parts  25  and  203  to  read 
as  follows: 

PART  25— MORTGAGEE  REVIEW 
BOARD 

1.  The  authority  citation  for  24  CFR 
part  25  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1708(c),  1708(d), 
1709(s),  1715b  and  1735(f)-14;  42  U.S.C. 
3535(d). 

2.  Amend  §  25.9  by  redesignating 
paragraph  (ee)  as  paragraph  (if)  and 
adding  a  new  paragraph  (ee)  to  read  as 
follows: 

§  25.9    Grounds  for  an  administrative 
action. 

***** 

(ee)  Submitting,  or  causing  to  be 
submitted,  with  an  application  for  FHA 
mortgage  insiu-ance  an  appraisal, 
valuation  condition  sheet,  or  any  other 
documentation  relating  to  an  appraisal 
that  does  not  satisfy  FHA  requirements. 


PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

3.  The  authority  citation  for  24  CFR 
part  203  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1709,  1710, 1715b, 
and  1715u;  42  U.S.C.  3535(d). 

4.  Amend  §  203.5  by  adding  a 
sentence  at  the  end  of  paragraph  (e)(1) 
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and  adding  a  new  paragraph  (e)(3)  to 
read  as  follows: 

§203.5    Direct  Endorsement  process. 

*         *         *         *     '   • 

(e)  *  *  * 

(1)  *  *  *  A  mortgagee  must  select  an 
appraiser  whose  name  is  on  the  FHA 
Appraiser  Roster,  in  accordance  with  24 
CFR  part  200,  subpart  G. 


(3)  A  mortgagee  and  an  appraiser 
must  ensure  that  an  appraisaJ  and 
related  documentation  satisfy  FHA 
appraisal  requirements  and  shall  bear 
equal  responsibility  for  the  quality  of 
the  appraisal  in  satisfying  such 
requirements.  A  Direct  Endorsement 
Mortgagee  (and  any  of  its  loan 
correspondent  lenders)  that  submits,  or 
causes  to  be  submitted,  an  appraisal  or 


related  documentation  that  does  not 
satisfy  FHA  requirements  is  subject  to 
administrative  sanction  by  the 
Mortgagee  Review  Board  pursuant  to 
§25.9  of  this  title. 

Dated:  December  3,  2002. 
Mel  Martinez, 

Secretary. 

[FR  Doc.  03-539  Filed  1-10-03;  8:45  am] 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4806-O-01] 

Regional  Director — New  England 
Region;  Redelegation  of  Authority  to 
the  Field  Office  Director  of  the  Hartford 
Field  Office 

AGENCY:  Office  of  the  Regional 
Director — New  England  Region,  HUD. 
ACTION:  Notice  of  redelegation  of 
authority  to  the  Field  Office  Director  of 
the  Hartford  Field  Office. 

summary:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 
delegated  certain  operational 
management  authorities  to  HUD 
Regional  Directors.  See,  67  FR  13790 
(March  26,  2002).  That  delegation 
provided  Regional  Directors  with  the 
authority  necessary  to  manage  programs 
and  resources  located  in  HUD  regional 
and  field  offices  nationwide.  Currently, 
the  Regional  Directors  are  located  in 
Region  1  (Boston);  Region  II  (New  York, 
NY);  Region  III  (Philadelphia,  PA); 
Region  TV  (Atlanta,  GA);  Region  V 
(Chicago,  IL);  Region  VI  (Ft.  Worth,  TX); 
Region  VII  (Kansas  City,  KS);  Region 
Vin  (Denver,  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA).  Piu-suant  to  that  delegation. 
Regional  Directors  have  been  delegated 
specific  authorities  pertaining  to  cross- 
program  coordination,  personnel 
management,  administrative 
management,  resource  management,  and 
representation  regarding  matters  under 
their  respective  jurisdictions.  That 
delegation  also  permitted  the  Regional 
Directors  to  redelegate  certain  of  those 
operational  management  authorities  to 
Field  Office  Directors  under  their 
respective  jurisdictions.  All  such 
redelegations  must  be  in  writing  and 
identify  the  specific  authorities 
redelegated.  Iii  addition,  prior  to 
publication,  each  redelegation  should  be 
reviewed  by  the  Regional  Counsel  for 
that  jurisdiction,  and  by  the 
Headquarters  Office  of  Field  Policy  and 
Management.  In  this  redelegation  of 
authority,  the  Regional  Director — New 
England  Region  redelegates  to  the  Field 
Office  Director  of  the  Hartford  Field 
Office  certain  operational  management 
authorities,  as  specified  below. 

EFFECTIVE  DATE:  October  2 1 ,  2002 . 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410,  (202)  708- 
1123  (This  is  not  a  toll-free  number). 
This  number  may  be  accessed  via  TTY 


by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob  Etchison@hud.gov. 
SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accountability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encourages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
New  England  Region  redelegates  to  the 
Field  Office  Director  of  the  Hartford 
Field  Office  authority  within  his  or  her 
respective  jurisdiction  as  follows: 

Section  A.  Authority  Redelegated 

1 .  Cross-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
Level; 

•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  documents; 

•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 

''there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  of  67  FR  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
review  by  Headquarters  through  the 
Assistant  Deputy  for  Field  Management 
and  Policy. 

2.  Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jurisdiction  of  the  Field 
Office  Director; 

•  Approving  short-term  details  across 
program  area  lines  (up  to  thirty  days). 
The  Regional  Director  may  authorize  an 
additional  thirty  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jurisdiction  of  the  Field  Office  Director; 

•  Serving  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing,  and 
emergency  procedures. 

4.  Resource  Management 

•  Managing  the  administrative 
budget,  e.g.,  training,  equipment,  etc.; 


•  Approving  program  travel  requests; 
and 

•  Redistributing  up  to  20  percent  of 
travel  funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy  Secretary  for 
Field  Policy  and  Management. 

5.  Representation 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests.  Congressional 
and  Intergovernmental  commimications, 
at  the  Field  Office  level; 

•  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjimction  with  the  Regional 
Director,  Headquarters,  and  the  Office  of 
Public  Affairs; 

•  Administering  the  local  office's  web 
page  and  internet  resources;  and, 

•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 

Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Director  of  the 
Hartford  Field  Office  may  not  further 
redelegate  the  specific  operational 
management  authorities  redelegated 
within  this  document.  All  previous 
delegated  or  redelegated  authority  to 
field  office  managers  and  supervisors 
inconsistent  with  this  Redelegation  of 
Authority  is  hereby  revoked. 

Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  FR  13790  (March  26, 
2002).  Section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  November  12,  2002. 
Kevin  J.  Keogh, 

Regional  Director — New  England  Region, 
Department  of  Housing  and  and  Urban 
Development. 

[FR  Doc.  03-541  Filed  1-10-03;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
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[Docket  No.  FR-4806-O-02] 

Regional  Director — New  England 
Region;  Redelegation  of  Authority  to 
the  Field  Office  Director  of  the  Bangor 
Field  Office 

agency:  Office  of  the  Regional 
Director — New  England  Region,  HUD. 
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ACTION:  Notice  of  redelegation  of 
authority  to  the  Field  Office  Director  of 
the  Bangor  Field  Office. 

SUMMARY:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 
delegated  certain  operational 
management  authorities  to  HUD 
Regional  Directors.  See,  67  FR  13790 
(March  26,  2002).  That  delegation 
provided  Regional  Directors  with  the 
authority  necessary  to  manage  programs 
and  resoiu'ces  located  in  HUD  regional 
and  field  offices  nationwide.  Currently, 
the  Regional  Directors  are  located  in 
Region  I  (Boston);  Region  II  (New  York, 
NY);  Region  m  (Philadelphia,  PA); 
Region  IV  (Atlanta,  GA);  Region  V 
(Chicago,  IL):  Region  VI  (Ft.  Worth,  TX); 
Region  VII  (Kansas  City,  KS);  Region 
Vm  (Denver,  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA).  Pursuant  to  that  delegation. 
Regional  Directors  have  been  delegated 
specific  authorities  pertaining  to  cross- 
program  coordination,  personnel 
management,  administrative 
management,  resource  management,  and 
representation  regarding  matters  under 
their  respective  jiuisdictions.  That 
delegation  also  permitted  the  Regional 
Directors  to  redelegate  certain  of  those 
operational  management  authorities  to 
Field  Office  Directors  imder  their 
respective  jurisdictions.  All  such 
redelegations  must  be  in  writing  and 
identify  the  specific  authorities 
redelegated.  In  addition,  prior  to 
publication,  each  redelegation  should  be 
reviewed  by  the  Regional  Counsel  for 
that  jurisdiction,  and  by  the 
Headquarters  Office  of  Field  Policy  and 
Management.  In  this  redelegation  of 
authority,  the  Regional  Director — New 
England  Region  redelegates  to  the  Field 
Office  Director  of  the  Bangor  Field 
Office  certain  operational  management 
authorities,  as  specified  below. 
EFFECTIVE  DATE:  November  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410,  (202)  708- 
1123  (This  is  not  a  toll-free  number). 
This  nmnber  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob_Etchison@hud.gov. 
SUPPt-EMENTARY  INFORMATION:  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accountability  of  management 
operations.  It  is  designed  to  help 
proiade  a  managerial  framework  that 
promotes  customer  service  and 


encourages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
New  England  Region  redelegates  to  the 
Field  Office  Ehrector  of  the  Bangor  Field 
Office  authority  within  his  or  her 
respective  jurisdiction  as  follows: 

Section  A.  Authority  Redelegated 

1 .  Cross-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
Level; 

•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  documents; 

•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

2.  Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jiuisdiction  of  the  Field 
Office  Director; 

•  Approving  short-term  details  across 
program  area  lines  (up  to  thirty  days). 
The  Regional  Director  may  authorize  an 
additional  thirty  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jurisdiction  of  the  Field  Office  Director; 

•  Serving  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing  and 
emergency  procedures. 

4.  Resource  Management 

•  Managing  the  administrative 
budget,  e.g.,  training,  equipment,  etc.; 

•  Approving  program  travel  requests; 
and 

•  Redistributing  up  to  20  percent  of 
travel  funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy  Secretary  for 
Field  Policy  and  Management. 

5.  Representation 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 


•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests.  Congressional 
and  Intergovernmental  commimications, 
at  the  Field  Office  level; 

•  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  cbnjimction  with  the  Regional 
Director,  Headquarters,  and  the  Office  of 

.  Public  Affairs; 

•  Administering  the  local  office's 
Web  page  and  internet  resoiut:es;  and 

•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 

Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Director  of  the 
Bangor  Field  Office  may  not  further 
redelegate  the  specific  operational 
management  authorities  redelegated 
within  this  document.  All  previous 
delegated  or  redelegated  authority  to 
field  office  managers  and  supervisors 
inconsistent  with  this  Redelegation  of 
Authority  is  hereby  revoked. 

Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  FR  13790  (March  26. 
2002).  Section  7(d),  Department  of  Housing 
and  Urbcin  Devekjpment  Act,  42  U.S.C. 
3535(d). 

Dated:  November  12,  2002. 
Kevin  J.  Keogh, 

Regional  Director — New  England  Region. 
Department  of  Housing  and  Urban 
Development. 
[FR  Doc.  03-542  Filed  1-10-03;  8:45  ami 

BILLING  CODE  421&-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Regional  Director— New  England 
Region 
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Regional  Director — New  England 
Region;  Redelegation  of  Authority  to 
the  Field  Office  Director  of  the 
Manchester  Field  Office 

agency:  Office  of  the  Regional 
Director — New  England  Region,  HUD. 
ACTION:  Notice  of  redelegation  of 
authority  to  the  Field  Office  Director  of 
the  Manchester  Field  Office. 

SUMMARY:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 
delegated  certain  operational 
management  authorities  to  HUD 
Regional  Directors.  See,  67  FR  13790 
(March  26,  2002).  That  delegation 
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provided  Regional  Directors  with  the 
authority  necessary  to  manage  programs 
and  resources  located  in  HUD  regional 
and  field  offices  nationwide.  Currently, 
the  Regional  Directors  are  located  in 
Region  I  (Boston);  Region  II  (New  York, 
NY);  Region  lU  (Philadelphia,  PA); 
Region  IV  (Atlanta,  GA);  Region  V 
(Chicago,  ID;  Region  VI  (Ft.  Worth,  TX); 
Region  VII  (Kansas  City,  KS);  Region 
Vni  (Denver,  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA).  Pursuant  to  that  delegation. 
Regional  Directors  have  been  delegated 
specific  authorities  pertaining  to  cross- 
program  coordination,  persormel 
management,  administrative 
management,  resource  management,  and 
representation  regarding  matters  under 
their  respective  jurisdictions.  That 
delegation  also  permitted  the  Regional 
Directors  to  redelegate  certain  of  those 
operational  management  authorities  to 
Field  Office  Directors  under  their 
respective  jurisdictions.  All  such 
redelegations  must  be  in  writing  and 
identify  the  specific  authorities 
redelegated.  In  addition,  prior  to 
publication,  each  redelegation  should  be 
reviewed  by  the  Regional  Counsel  for 
that  jmisdiction,  and  by  the 
Headquarters  Office  of  Field  Policy  and 
Management.  In  this  redelegation  of 
authority,  the  Regional  Director  "  New 
England  Region  redelegates  to  the  Field 
Office  Director  of  the  Manchester  Field 
Office  certain  operational  management 
authorities,  as  specified  below. 

EFFECTIVE  DATE:  November  12,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410,  (202)  708- 
1123  (This  is  not  a  toll-ft'ee  number). 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob_Etchison@hud.gov. 

SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accountability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encoiu-ages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
New  England  Region  redelegates  to  the 
Field  Office  Director  of  the  Manchester 
Field  Office  authority  within  his  or  her 
respective  jurisdiction  as  follows: 


Section  A.  Authority  Redelegated 

1 .  Cross-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
Level; 

•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  documents; 

•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

2.  Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jiu-isdiction  of  the  Field 
Office  Director; 

•  Approving  short-term  details  across 
program  area  lines  (up  to  thirty  days). 
The  Regional  Director  may  authorize  an 
additional  thirty  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jurisdiction  of  the  Field  Office  Director; 

•  Serving  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing  and 
emergency  procedm-es. 

4.  Resource  Management 

•  Managing  the  administrative 
budget,  e.g.,  training,  equipment,  etc.; 

•  Approving  program  travel  requests; 
and 

•  Redistributing  up  to  20%  of  travel 
funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy  Secretary  for 
Field  Policy  and  Management. 

5.  Representation 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests.  Congressional 


and  Intergoverrunental  communications, 
at  the  Field  Office  level; 

•  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjunction  with  the  Regional 
Director,  Headquarters,  and  the  Office  of 
Public  Affairs; 

•  Administering  the  local  office's 
Web  page  and  internet  resources;  and 

•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 

Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Director  of  the 
Manchester  Field  Office  may  not  further 
redelegate  the  specific  operational 
management  authorities  redelegated 
within  this  document.  All  previous 
delegated  or  redelegated  authority  to 
field  office  managers  and  supervisors 
inconsistent  with  this  Redelegation  of 
Authority  is  hereby  revoked. 

Authority:  Delegation  of  Autliority  to 
Regional  Directors,  67  FR  13790  (March  26, 
2002).  Section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  November  12,  2002. 
Kevin  ).  Keogh, 

Regional  Director — New  England  Region, 
Department  of  Housing  and  UrtKin 
Development. 

[FR  Doc.  03-543  Filed  1-10-03;  8:45  am) 
BILUNG  CODE  42ia-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4806-C-O4] 

Regional  Director — New  England 
Region;  Redelegation  of  Authority  to 
the  Field  Office  Director  of  the 
Providence  Field  Office 

AGENCY:  Office  of  the  Regional 
Director — New  England  Region,  HUD. 
ACTION:  Notice  of  redelegation  of 
authority  to  the  Field  Office  Director  of 
the  Providence  Field  Office. 

SUMMARY:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  emd  Management,  has 
delegated  certain  operational 
management  authorities  to  HUD 
Regional  Directors.  See.  67  FR  13790 
(March  26,  2002).  That  delegation 
provided  Regional  Directors  with  the 
authority  necessary  to  manage  programs 
and  resources  located  in  HUD  regional 
and  field  offices  nationwide.  Currently, 
the  Regional  Directors  are  located  in 
Region  I  (Boston);  Region  II  (New  York, 
NY);  Region  BI  (Philadelphia,  PA); 
Region  IV  (Atlanta,  GA);  Region  V 
(Chicago,  ID;  Region  VI  (Ft.  Worth.  TX); 
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Region  VII  (Kansas  City,  KS);  Region 
VIII  (Denver,  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA).  Pursuant  to  that  delegation. 
Regional  Directors  have  been  delegated 
specific  authorities  pertaining  to  cross- 
program  coordination,  personnel 
management,  administrative 
management,  resource  management,  and 
representation  regarding  matters  under 
their  respective  jurisdictions.  That 
delegation  also  permitted  the  Regional 
Directors  to  redelegate  certain  of  those 
operational  management  authorities  to 
Field  Office  Directors  under  their 
respective  jiu-isdictions.  All  such 
redelegations  must  be  in  writing  and 
identify  the  specific  authorities 
redelegated.  In  addition,  prior  to 
publication,  each  redelegation  should  be 
reviewed  by  the  Regional  Coimsel  for 
that  jmisdiction,  and  by  the 
Headquarters  Office  of  Field  Policy  and 
Management.  In  this  redelegation  of 
authority,  the  Regional  Director — New 
England  Region  redelegates  to  the  Field 
Office  Director  of  the  Providence  Field 
Office  certain  operational  management 
authorities,  as  specified  below. 

EFFECTIVE  DATE:  November  12,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410,  (202)  708- 
1123  (This  is  not  a  toU-fi^e  nimiber). 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob_Etchison@hud.gov. 

SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accoimtability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encourages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
New  England  Region  redelegates  to  the 
Field  Office  Director  of  the  Providence 
Field  Office  authority  within  his  or  her 
respective  jurisdiction  as  follows: 

Section  A.  Authority  Redelegated 

1.  Cross-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
Level; 

•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  documents: 

•  Leading  disaster  relief  efforts;  and 


•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

2.  Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jurisdiction  of  the  Field 
Office  Director; 

•  Approving  short-term  details  across 
program  area  lines  (up  to  thirty  days). 
The  Regional  Director  may  authorize  an 
additional  thirty  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jurisdiction  of  the  Field  Office  Director; 

•  Serving  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing  and 
emergency  procedures. 

4.  Resource  Management 

•  Managing  the  administrative 
budget,  e.g.,  training,  equipment,  etc.; 

•  Approving  program  travel  requests; 
and 

•  Redistributing  up  to  20  percent  of 
travel  funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy  Secretary  for 
Field  Policy  and  Management. 

5.  Representation 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests.  Congressional 
and  Intergovenunental  communications, 
at  the  Field  Office  level; 

•  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjimction  with  the  Regional 
Director,  Headquarters,  and  the  Office  of 
Public  Affairs; 

•  Administering  the  local  office's 
Web  page  and  internet  resources;  and 

•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 


Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Director  of  the 
Providence  Field  Office  may  not  further 
redelegate  the  specific  operational 
management  authorities  redelegated 
within  this  dociunent.  All  previous 
delegated  or  redelegated  authority  to 
field  office  managers  and  supervisors 
inconsistent  with  this  Redelegation  of 
Authority  is  hereby  revoked. 

Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  FR  13790  (March  26. 
2002).  Section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  November  12,  2002. 
Kevin  |.  Keogh, 

Regional  Director — New  England  Region. 
Department  of  Housing  and  Urban 
Development. 

(FR  Doc.  03-544  Filed  1-10-03;  8:45  am) 
BILUNG  CODE  4210-3»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-480&-O-05] 

Regional  Director — New  England 
Region;  Redelegation  of  Authority  to 
the  Field  Office  Director  of  ttte 
Burlington  Field  Office 

AGENCY:  Office  of  the  Regional 
Director — New  England  Region,  HUD. 
ACTION:  Notice  of  redelegation  of 
authority  to  the  Field  Office  Director  of 
the  Burlington  Field  Office. 

SUMMARY:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 
delegated  certain  operational 
management  authorities  to  HUD 
Regional  Directors.  See.  67  FR  13790 
(March  26,  2002).  That  delegation 
provided  Regional  DL^ctors  with  the 
authority  necessary  to  manage  programs 
and  resources  located  in  HUD  regional 
and  field  offices  nationwide.  Currently, 
the  Regional  Directors  are  located  in 
Region  I  (Boston);  Region  II  (New  York, 
NY);  Region  ffl  (Philadelphia,  PA); 
Region  IV  (Atlanta,  GA);  Region  V 
(Chicago,  IL);  Region  VI  (Ft.  Worth,  TX); 
Region  VII  (Kansas  City,  KS);  Region 
Vin  (Denver,  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA).  Pursuant  to  that  delegation. 
Regional  Directors  have  been  delegated 
specific  authorities  pertaining  to  cross- 
program  coordination,  personnel 
management,  administrative 
management,  resource  management,  and 
representation  regarding  matters  under 
their  respective  jurisdictions.  That 
delegation  also  permitted  the  Regional 
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Directors  to  redelegate  certain  of  those 
operational  management  authorities  to 
Field  Office  Directors  under  their 
respective  jurisdictions.  AU  such 
redelegations  must  be  in  writing  and 
identify  the  specific  authorities 
redelegated.  In  addition,  prior  to 
publication,  each  redelegation  should  be 
reviewed  by  the  Regional  Counsel  for 
that  jurisdiction,  and  by  the 
Headquarters  Office  of  Field  Policy  and 
Management.  In  this  redelegation  of 
authority,  the  Regional  Director — New 
England  Region  redelegates  to  the  Field 
Office  Director  of  the  Burlington  Field 
Office  certain  operational  management 
authorities,  as  specified  below. 

EFFECTIVE  DATE:  November  12.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410,  (202)  708- 
1123  (This  is  not  a  toll-free  niunber). 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob_Etchison@hud.gov. 

SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accountability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encoiu-ages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
New  England  Region  redelegates  to  the 
Field  Office  Director  of  the  Burlington 
Field  Office  authority  within  his  or  her 
respective  jurisdiction  as  follows: 

Section  A.  Authority  Redelegated 

1 .  Cross-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
Level; 

•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  documents; 

•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 


2.  Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jurisdiction  of  the  Field 
Office  Director; 

•  Approving  short-term  details  across 
program  area  lines  (up  to  thirty  days). 
The  Regional  Director  may  authorize  an 
additional  thirty  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jiu'isdiction  of  the  Field  Office  Director; 

•  Serving  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing  and 
emergency  procedures. 

4.  Resource  Management 

•  Managing  the  administrative 
bjidget,  e.g.,  training,  equipment,  etc.; 

•  Approving  program  travel  requests; 
and 

•  Redistributing  up  to  20  percent  of 
travel  funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy  Secretary  for 
Field  Policy  and  Management. 

5.  Representation 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests,  Congressioned 
and  Intergovernmental  communications, 
at  the  Field  Office  level; 

•  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjunction  with  the  Regional 
Director,  Headquarters,  and  the  Office  of 
Public  Affairs; 

•  Administering  the  local  office's  web 
page  and  internet  resources;  and 

•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 

Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Director  of  the 
Burlington  Field  Office  may  not  further 
redelegate  the  specific  operational 
management  authorities  redelegated 
within  this  document.  All  previous 
delegated  or  redelegated  authority  to 
field  office  managers  and  supervisors 
inconsistent  with  this  Redelegation  of 
Authority  is  hereby  revoked. 


Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  FR  13790  (March  26. 
2002).  Section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  November  12,  2002. 
Kevin  |.  Keogh, 

Regional  Director — New  England  Region, 
Department  of  Housing  and  Urban 
Development. 

[FR  Doc.  03-545  Filed  1-10-03;  8:45  araj 

BILUNG  CODE  4210-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4806-O-061 

Redelegation  of  Authority  to  Field 
Office  Director  Buffalo  Field  Office 

AGENCY:  Office  of  the  Regional 
Director— Region  II,  HUD. 
ACTION:  Notice  of  redelegation  of 
authority  to  Field  Office  Director — 
Buffalo,  NY  Field  Office. 

SUMMARY:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 
delegated  certain  operational 
management  authority  to  HUD  Regional 
Directors.  See.  67  FR  13790  (March  26, 
2002.)  That  delegation  provided 
Regional  Directors  with  the  authority 
necessary  to  manage  programs  and 
resources  located  in  HUD  regional  and 
field  offices  nationwide.  Currently,  the 
Regional  Directors  are  located  in  Region 
I  (Boston,  MA);  Region  II  (New  York, 
NY);  Region  III  (Philadelphia,  PA); 
Region  IV  (Atlanta,  GA);  Region  V 
(Chicago,  IL);  Region  VI  (Ft.  Worth,  TX); 
Region  VII  (Kansas  City,  KS);  Region 
VIII  (Denver,  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA.)  Under  that  delegation.  Regional 
Directors  were  delegated  specific 
authorities  pertaining  to  cross  program 
coordination,  personnel  management, 
administrative  management,  resource 
management,  and  representation 
regarding  matters  within  their 
respective  region.  That  delegation  also 
permitted  the  Regional  Directors  to 
redelegate  certain  operational 
management  authorities  to  Field  Office 
Directors  under  their  respective 
jurisdictions.  All  such  redelegations 
must  be  in  writing  and  identify  the 
specific  authorities  redelegated. 
Redelegations  of  authority  should  be 
reviewed  by  the  appropriate  Regional 
Counsel  for  that  jurisdiction,  and  the 
Office  of  Field  Policy  and  Management, 
Headquarters,  prior  to  signature  and 
publication.  In  this  redelegation  of 
authority,  the  Regional  Director — Region 
n  redelegates  certain  operational 
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management  authorities,  as  specified 
below  to  the  Field  Office  Director — 
Buffalo  Field  Office. 

EFFECTIVE  DATE:  October  11,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW,  Washington,  DC  20410,  (202)  708- 
1123  (This  is  not  a  toll-free  number). 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob_Etchison@hud.gov. 

SUPPLEMENTARY  INFORMATION:  This 
tedelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accoimtability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encourages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
Region  II  redelegates  to  the  Field  Office 
Director — Buffalo  Field  Office  authority 
within  his  or  her  respective  jurisdiction 
as  follows: 

Section  A.  Authority  Redelegated 

1 .  Cross-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
level; 

•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  documents; 

•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
a  review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

2.  Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jurisdiction  of  the  Field 
Office  Director — Buffalo,  Field  Office; 

•  Approving  short-term  details  across 
program  area  lines  (not  to  exceed  thirty 
days).  Regional  Directors  may  authorize 
an  additional  30  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jurisdiction  of  the  Field  Office  Director; 


•  Acting  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing,  and 
emergency  procediu^s. 

4.  Resource  Management 

•  Managing  the  administrative 
budget,  e.g.,  training,  equipment,  etc.; 

•  Approving  program  travel  requests; 
and 

•  Redistributing  up  to  20  percent  of 
travel  funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy  Secretary  for 
Field  Policy  emd  Management. 

5.  Representation. 

•  Developing  and  maintairttng  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests.  Congressional 
and  Intergovernmental  communications, 
at  the  Field  Office  level; 

•  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjimction  with  the  Regional 
Director,  Headquarters  and  the  Office  of 
Public  Affairs; 

•  Administering  the  local  office's 
Web  page  and  internet  sources;  and 

•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 

Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Director— Buffalo, 
Field  Office  may  not  further  redelegate 
the  specific  operational  management 
authorities  redelegated  within  this 
document.  All  previous  delegated  or 
redelegated  authority  to  field  office 
managers  and  supervisors  inconsistent 
with  this  Redelegation  of  Authority  is 
hereby  revoked. 

Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  FR  13790  (March  26, 
2002.)  section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  October  11,  2002. 
•Marisel  Morales, 

Regional  Director — Region  II,  Department  of 

Housing  and  Urban  Development. 

[FR  Doc.  03-546  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  4210-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4806-D-071 

Redelegation  of  Authority  to  Field 
Office  Director  Albany  Field  Office 

AGENCY:  Office  of  the  Regional 
Director— Region  II.  HUD. 
ACTION:  Notice  of  redelegation  of 
authority  to  Field  Office  Director — 
Albany,  NY  Field  Office. 

SUMMARY:  The  Deputy  Secretary  of  HUD. 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 
delegated  certain  operational 
management  authority  to  HUD  Regional 
Directors.  See,  67  FR  13790  (March  26, 
2002.)  That  delegation  provided 
Regional  Directors  with  the  authority 
necessary  to  manage  programs  and 
resources  located  in  HUD  regional  and 
field  offices  nationwide.  Currently,  the 
Regional  Directors  are  located  in  Region 

I  (Boston,  MA);  Region  II  (New  York. 
NY);  Region  m  (Philadelphia,  PA); 
Region  IV  (Atlanta,  GA);  Region  V 
(Chicago,  ID;  Region  VI  (Ft.  Worth.  TX); 
Region  VII  (Kansas  City.  KS);  Region 
VIII  (Denver,  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA.)  Under  that  delegation.  Regional 
Directors  were  delegated  specific 
authorities  pertaining  to  cross  program 
coordination,  personnel  management, 
administrative  management,  resource 
management,  and  representation 
regarding  matters  within  their 
respective  region.  That  delegation  also 
permitted  the  Regional  Directors  to 
redelegate  certain  operational 
management  authorities  to  Field  Office 
Directors  under  their  respective 
jurisdictions.  All  such  redelegations 
must  be  in  writing  and  identify  the 
specific  authorities  redelegated. 
Redelegations  of  authority  should  be 
reviewed  by  the  appropriate  Regional 
Counsel  for  that  jurisdiction,  and  the 
Office  of  Field  Policy  and  Management, 
Headquarters,  prior  to  signature  and 
publication.  In  this  redelegation  of 
authority,  the  Regional  Director — Region 

II  redelegates  certain  operational 
management  authorities,  as  specified 
below  to  the  Field  Office  Director — 
Albany  Field  Office. 

EFFECTIVE  DATE:  October  1 1 ,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development.  451  7th  Street. 
SW..  Washington,  DC  20410,  (202)  708- 
1123  (This  is  not  a  toll-free  number). 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
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or  questions  can  be  submitted  through 
the  Internet  to  Bob  Etchison@hud.gov. 
SUPPLEMENTARY  INFORMATIONf  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accoimtability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encourages  coordination  among  and 
within  the  field  offices. 

'Accordingly,  the  Regional  Director — 
Region  II  redelegates  to  the  Field  Office 
Director — Albany  Field  Office  authority 
within  his  or  her  respective  jurisdiction 
as  follows: 

Section  A.  Authority  Redelegated 

1 .  Cross-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
level; 

•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  docimients; 

•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
a  review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
PoUcy  and  Management. 

2.  Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jurisdiction  of  the  Field 
Office  Director  "  Albany,  Field  Office; 

•  Approving  short-term  details  across 
program  area  lines  (not  to  exceed  thirty 
days).  Regional  Directors  may  authorize 
an  additional  30  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jiirisdiction  of  the  Field  Office  Director; 

•  Acting  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing,  and 
emergency  procedures. 

4.  Resource  Management 

•  Managing  the  administrative 
budget,  e.g.,  training,  equipment,  etc.; 

•  Approving  program  travel  requests; 
and 


•  Redistributing  up  to  20  percent  of 
travel  funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy  Secretary  for 
Field  Policy  and  Management. 

5.  Representation 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests.  Congressional 
and  Intergovernmental  communications, 
at  the  Field  Office  level; 

•  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjunction  with  the  Regional 
Director,  Headquarters  and  the  Office  of 
Public  Affairs; 

•  Administering  the  local  office's 
Web  page  and  internet  sources;  and 

•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 

Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Director— Albany, 
Field  Office  may  not  further  redelegate 
the  specific  operational  management 
authorities  redelegated  within  this 
document.  All  previous  delegated  or 
redelegated  authority  to  field  office 
managers  and  supervisors  inconsistent 
with  this  Redelegation  of  Authority  is 
hereby  revoked. 

Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  FR  13790  (March  26, 
2002.)  Section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated :  October  1 1 ,  2002 . 
Marisel  Morales, 

Regional  Director — Region  II,  Department  of 

Housing  and  Urban  Development. 

[FR  Doc.  03-547  Filed  1-10-03;  8:45  am) 

BHJJNG  CODE  421(>-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4806-D-08] 

Redelegation  of  Authority  to  Field 
Office  Director;  Newark  Field  Office 

AGENCY:  Office  of  the  Regional  Director 
"  Region  n,  HUD. 
ACTION:  Notice  of  redelegation  of 
authority  to  Field  Office  Director — 
Newark,  NJ  Field  Office. 

summary:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 


delegated  certain  operational 
management  authority  to  HUD  Regional 
Directors.  See,  67  FR  13790  (March  26, 
2002.)  That  delegation  provided 
Regional  Directors  with  the  authority 
necessary  to  manage  programs  and 
resources  located  in  HUD  regional  and 
field  offices  nationwide.  Currently,  the 
Regional  Directors  are  located  in  Region 

I  (Boston.  MA);  Region  II  (New  York, 
NY);  Region  ffl  (Philadelphia,  PA); 
Region  IV  (Atlanta,  GA);  Region  V 
(Chicago.  IL);  Region  VI  (Ft.  Worth.  TX); 
Region  VII  (Kansas  City,  KS);  Region 
VIII  (Denver.  CO);  Region  DC  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA.)  Under  that  delegation.  Regional . 
Directors  were  delegated  specific 
authorities  pertaining  to  cross  program 
coordination,  personnel  management, 
administrative  management,  resource  ' 
management,  and  representation 
regarding  matters  within  their 

-respective  region.  That  delegation  also 
permitted  the  Regional  Directors  to 
redelegate  certain  operational 
management  authorities  to  Field  Office 
Directors  imder  their  respective 
jurisdictions.  All  such  redelegations 
must  be  in  writing  and  identify  the 
specific  authorities  redelegated. 
Redelegations  of  authority  should  be 
reviewed  by  the  appropriate  Regional 
Counsel  for  that  jurisdiction,  and  the 
Office  of  Field  Policy  and  Management, 
Headquarters,  prior  to  signature  and 
publication.  In  this  redelegation  of 
authority,  the  Regional  Director — Region 

II  redelegates  certain  operational 
management  authorities,  as  specified 
below  to  the  Field  Office  Director — 
Newark  Field  Office. 

EFFECTIVE  DATE:  October  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Etchison,  Office  of  Field  Policy  and 
Management.  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW,  Washington,  DC  20410.  (202)  708- 
1123  (This  is  not  a  toll-free  number). 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob_Etchison@hud.gov. 
SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accountability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encourages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
Region  II  redelegates  to  the  Field  Office 
Director — Newark  Field  Office  authority 
within  his  or  her  respective  jurisdiction 
as  follows: 
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Section  A.  Authority  Redelegated 

1.  Cross-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
level; 

•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  documents; 

•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
a  review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

2.  Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jurisdiction  of  the  Field 
Office  Director— Newark,  Field  Office; 

•  Approving  short-term  details  across 
program  eirea  lines  (not  to  exceed  thirty 
days).  Regional  Directors  may  authorize 
an  additional  30  days;  { 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jurisdiction  of  the  Field  Office  Director; 

•  Acting  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing,  and 
emergency  procedures. 

4.  Resource  Management 

•  Managing  the  administrative 
budget,  e.g.,  training,  equipment,  etc.; 

•  Approving  program  travel  requests; 
and 

•  Redistributing  up  to  20  percent  of 
travel  funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy  Secretary  for 
Field  Policy  and  Management. 

5.  Representation 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

■  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests.  Congressional 


and  Intergovernmental  commnnications, 
at  the  Field  Office  level; 

•  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjimction  with  the  Regional 
Director,  Headquarters  and  the  Office  of 
Public  Affairs; 

•  Administering  the  local  office's 
Web  page  and  internet  sources;  and 

•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 

Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Director — Newark, 
Field  Office  may  not  further  redelegate 
the  specific  operational  management 
authorities  redelegated  within  this 
docimient.  All  previous  delegated  or 
redelegated  authority  to  field  office 
managers  and  supervisors  inconsistent 
with  this  Redelegation  of  Authority  is 
hereby  revoked. 

Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  FR  13790  (March  26, 
2002.)  Section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  October  11,  2002. 
Marisel  Morales, 

Regional  Director^Region  II,  Department  of 
Housing  and  Urban  Development. 
(FR  Doc.  03-548  Filed  1-10-03;  8:45  am) 
BILUNG  CODE  4210-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4806-D-09] 

Redelegation  of  Authority  to  Field 
Office  Director;  Camden  Field  Office 

AGENCY:  Office  of  the  Regional 
Director— Region  II,  HUD. 
ACTION:  Notice  of  redelegation  of 
authority  to  Field  Office  Director — 
Camden,  NJ  Field  Office. 

summary:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 
delegated  certain  operational 
management  authority  to  HUD  Regional 
Directors.  See,  67  FR  13790  (March  26, 
2002.)  That  delegation  provided 
Regional  Directors  with  the  authority 
necessary  to  manage  programs  and 
resources  located  in  HUD  regional  and 
field  offices  nationwide.  Currently,  the 
Regional  Directors  are  located  in  Region 
I  (Boston,  MA);  Region  II  (New  York, 
NY);  Region  HI  (Philadelphia,  PA); 
Region  IV  (Atlanta,  GA);  Region  V 
(Chicago,  IL);  Region  VI  (Ft.  Worth,  TX); 
Region  VII  (Kansas  City,  KS);  Region 
Vni  (Denver,  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 


WA.)  Under  that  delegation,  Regional 
Directors  were  delegated  specific 
authorities  pertaining  to  cross  program 
coordination,  personnel  management, 
administrative  management,  resource 
management,  and  representation 
regarding  matters  within  their 
respective  region.  That  delegation  also 
permitted  the  Regional  Directors  to 
redelegate  certain  operational 
management  authorities  to  Field  Office 
Directors  imder  their  respective 
jurisdictions.  All  such  redelegations 
must  be  in  writing  and  identify  the 
■specific  authorities  redelegated. 
Redelegations  of  authority  should  be 
reviewed  by  the  appropriate  Regional 
Coimsel  for  that  jurisdiction,  and  the 
Office  of  Field  Policy  emd  Management, 
Headquarters,  prior  to  signatiue  and 
publication.  In  this  redelegation  of 
authority,  the  Regional  Director — Region 
II  redelegates  certain  operational 
management  authorities,  as  specified 
below  to  the  Field  Office  Director — 
Camden  Field  Office. 
EFFECTIVE  DATE:  October  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT.  Bob 
Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7lh  Street, 
SW.,  Washington.  DC  20410,  (202)  708- 
1123  (This  is  not  a  toU-ft-ee  number). 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federjil  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob  Etchison@hud.gov. 
SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accountability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encourages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
Region  II  redelegates  to  the  Field  Office 
Director — Camden  Field  Office 
authority  within  his  or  her  respective 
jurisdiction  as  follows: 

Section  A.  Authority  Redelegated 

1 .  Cross-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
level; 

•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  documents; 

•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
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Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
a  review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

2.  Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jurisdiction  of  the  Field 
Office  Director — Camden,  Field  Office; 

•  Approving  short-term  details  across 
program  area  lines  (not  to  exceed  thirty 
days).  Regional  Directors  may  authorize 
an  additional  30  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jurisdiction  of  the  Field  Office  Director; 

•  Acting  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing,  and 
emergency  procedures. 

4.  Resource  Management 

•  Managing  the  administrative 
budget,  e.g.,  training,  equipment,  etc.; 

•  Approving  program  travel  requests; 
and 

•  Redistributing  up  to  20%  of  travel 
funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy  Secretary  for 
Field  Policy  and  Management. 

5.  Representation 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests.  Congressional 
and  Intergovernmental  communications, 
at  the  Field  Office  level; 

•  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjunction  with  the  Regional 
Director,  Headquarters  and  the  Office  of 
Public  Affairs; 

•  Administering  the  local  office's 
Web  page  and  internet  sources;  and 

•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 

Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Director — Camden, 
Field  Office  may  not  further  redelegate 


the  specific  operational  management 
authorities  redelegated  within  this 
document.  All  previous  delegated  or 
redelegated  authority  to  field  office 
managers  and  supervisors  inconsistent 
with  this  Redelegation  of  Authority  is 
hereby  revoked. 

Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  FR  13790  (March  26, 
2002.)  section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  October  11,  2002. 
Marisel  Morales, 

Regional  Director — Region  II,  Department  of 
Housing  and  Urban  Development. 
[FR  Doc.  03-549  Filed  1-10-03;  8:45  am] 
BILUNG  CODE  4210-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-480&-D-10] 

Redelegation  of  Authority  to  Field 
Office  Director— Richmond,  VA; 
Baltimore,  MD;  Charleston,  WV; 
Pittsburgh,  PA;  Washington,  DC;  and 
Wilmington,  DE 

agency:  Office  of  the  Regional 
Director — Region  III  (Philadelphia,  PA), 
HUD. 

ACTION:  Notice  of  redelegation  of 
authority  to  Field  Office  Director — 
Richmond,  VA;  Baltimore,  MD; 
Charleston,  WV;  Pittsburgh,  PA; 
Washington,  DC;  and  Wilmington,  DE. 

summary:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 
delegated  certain  operational 
management  authority  to  HUD  Regional 
Directors.  See,  67  FR  13790  (March  26, 
2002).  That  delegation  provided 
Regional  Directors  with  the  authority 
necessary  to  manage  programs  and 
resources  located  in  HUD  regional  and 
field  offices  nationwide.  Currently,  the 
Regional  Directors  are  located  in  Region 
I  (Boston,  MA);  Region  II  (New  York, 
NY);  Region  III  (Philadelphia,  PA); 
Region  IV  (Atlanta,  GA);  Region  V 
(Chicago,  ID;  Region  VI  (Ft.  Worth,  TX); 
Region  VII  (Kansas  City,  KS);  Region 
Vm  (Denver,  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA).  Under  that  delegation.  Regional 
Directors  were  delegated  specific 
authorities  pertaining  to  cross  program 
coordination,  personnel  management, 
administrative  management,  resource 
management,  and  representation 
regarding  matters  within  their 
respective  region.  That  delegation  also 
permitted  the  Regional  Directors  to 
redelegate  certain  operational 


management  authorities  to  Field  Office 
Directors  under  their  respective 
jurisdictions.  All  such  redelegations 
must  be  in  writing  and  identify  the 
specific  authorities  redelegated. 
Redelegations  of  authority  should  be 
reviewed  by  the  appropriate  Regional 
Counsel  for  that  jurisdiction,  and  the 
Office  of  Field  Policy  and  Management, 
Headquarters,  prior  to  signature  and 
publication.  In  this  redelegation  of 
authority,  the  Regional  Director — Region 
III  (Philadelphia,  PA)  redelegates  certain 
operational  management  authorities,  as 
specified  below  to  the  Field  Office 
Directors — Richmond,  VA;  Baltimore, 
MD;  Charleston,  WV;  Pittsburgh,  PA; 
Washington,  DC;  and  Wilmington,  DE. 
EFFECTIVE  DATE:  October  18,  2002. 
FOR  FURTHER  INFORMATKDN  CONTACT:  Bob 
Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410,  (202)  708- 
1123  (This  is  not  a  toll-free  number). 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob_Etcbison@hud.gov. 

SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accountability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encourages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
Region  III  (Philadelphia,  PA)  redelegates 
to  the  Field  Office  Directors — 
Richmond,  VA;  Baltimore,  MD; 
Charleston,  WV;  Pittsburgh,  PA; 
Washington,  DC;  and  Wilmington,  DE 
authority  within  his  or  her  respective 
jurisdiction  as  follows: 

Section  A.  Authority  Redelegated 

1 .  Cross-Program  Coordination 

a.  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
level; 

b.  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

c.  Preparing  briefing  papers  and  hot 
issues  documents; 

d.  Leading  disaster  relief  efforts;  and 

e.  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  (March  26. 
2002),  the  Regional  Director  can  trigger 
a  review  by  Headquarters  through  the 
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Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

2.  Personnel  Management 

a.  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jurisdiction  of  the  Field 
Office  Directors; 

b.  Approving  short-term  details  across 
program  area  lines  not  to  exceed  thirty 
days.  Regional  Directors  may  authorize 
an  additional  30  days; 

c.  Approving  leave  requests  for 
managers  and  supervisors; 

d.  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jmisdiction  of  the  Field  Office  Director; 

e.  Acting  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

f.  Managing  and  conducting  labor- 
management  relations 

3.  Administrative  Management 

a.  Determining  official  office  hoiu-s, 
opening,  emergency  closing.and 
emergency  procedures. 

4.  Resource  Management 

a.  Managing  the  administrative 
budget,  e.g.,  training,  equipment,  etc.; 

b.  Approving  program  travel  requests; 
and 

c.  Redistributing  up  to  20%  of  travel 
funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy  Secretary  for 
Field  Policy  and  Management. 

5.  Representation 

a.  Developing  and  maintaining  the 
lead  point  of  contact  witk  local  officials, 
at  the  Field  Office  level; 

b.  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

c.  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests.  Congressional 
and  Intergovernmental  communications, 
at  the  Field  Office  level; 

d.  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjunction  with  the  Regional 
Director,  Headquarters,  and  the  Office  of 
Public  Affairs. 

e.  Administering  the  local  office's 
Web  page  and  internet  sources;  and 

f.  Monitoring  and  evaluating  customar 
service  at  the  Field  Office  level. 

Section  B.  No  Authority  To  Furtiber 
Redelegate 

The  Field  Office  Director— Richmond, 
VA;  Baltimore,  MD;  Charleston.  WV; 
Pittsburgh,  PA;  Washington,  DC;  and 
Wilmington,  DE  may  not  further 
redelegate  the  specific  operational 
management  authorities  redelegated 


within  this  docmnent.  All  previous 
delegated  or  redelegated  authority  to 
field  office  managers  and  supervisors 
inconsistent  with  this  Redelegation  of 
Authority  is  hereby  revoked. 

Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  PR  13790  {March  26, 
2002.)  section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  October  18,  2002. 
Milton  R.  Pratt,  Jr., 
Regional  Director,  Region  III.  v, 

(FR  Doc.  03-550  Filed  1-10-03;  8:45  am) 
BILLING  CODE  4210-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4806-O-1 1] 

Redelegation  of  Auttiority  to  Field 
Office  Director— Birmingham,  AL; 
Colurobia,  SC;  GreensbOfY>«  NC, 
Jackson,  MS;  JacksonvUta,  FL;, 
Knoxvilte,  TN;  LouisvUie,  KY; 
Memphis,  TN;  Miami,  FL;  Nashville,  TN; 
Orlando,  FL;  San  Juan,  PR;  and 
Tampa,  FL 

agency:  Office  of  the  Regional 
Director — Region  IV  (Atlanta,  GA), 
HUD. 

ACTION:  Notice  of  redelegation  of 
authority  to  Field  Office  Directors — 
Birmingham,  Alabama;  Columbia,  South 
Carolina;  Greensboro,  North  Carolina; 
Jackson,  Mississippi;  Jacksonville, 
Florida;  Knoxville,  Tennessee; 
Louisville,  Kentucky;  Memphis, 
Tennessee;  Miami,  Florida;  Nashville, 
Tennessee;  Orlando  Florida;  San  Juan, 
Puerto  Rico;  and  Tampa,  Florida. 

summary:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 
delegated  certain  operational 
management  authority  to  HUD  Regional 
Directors.  See,  67  FR  13790  (March  26, 
2002.)  That  delegation  provided 
Regional  Directors  with  the  authority 
necessary  to  manage  programs  and 
resources  located  in  HUD  regional  and 
field  offices  nationwide.  Cvurently,  the 
Regional  Directors  are  located  in  Region 
I  (Boston,  MA);  Region  D  (New  York. 
NY);  Region  ffl  (Philadelphia,  PA); 
Region  IV  (Atlanta,  GA);  Region  V 
(Chicago,  IL);  Region  VI  (Ft.  Worth,  TX); 
Region  VII  (Kansas  City,  KS);  Region 
Vni  (Denver,  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA.)  Under  that  delegation.  Regional 
Directors  were  delegated  specific 
authorities  pertaining  to  cross  program 
coordination,  personnel  management, 
administrative  management,  resource 


management,  and  representation 
regarding  matters  within  their 
respective  region.  That  delegation  also 
permitted  the  Regional  Directors  to 
redelegate  certain  operational 
management  authorities  to  Field  Office 
Directors  imder  their  respective 
jurisdictions.  All  such  redelegations 
must  be  in  writing  and  identify  the 
specific  authorities  redelegated. 
Redelegations  of  authority-  should  be 
reviewed  by  the  appropriate  Regional 
Counsel  for  that  jurisdiction,  and  the 
Office  of  Field  Policy  and  Management, 
Headquarters,  prior  to  signatiu-e  and 
publication.  In  this  redelegation  of 
authority,  the  Regional  Director — Region 
rv  (Atlanta,  GA)  redelegates  certain 
operational  management  authorities,  as 
specified  below,  to  the  Field  Office 
Directors — Birmingham,  Alabama; 
Colimibia,  South  Carolina;  Greensboro, 
North  Carolina;  Jackson,  Mississippi; 
Jacksonville,  Florida;  Knoxville, 
Tennessee;  Louisville,  Kentucky; 
Memphis,  Tennessee;  Miami,  Florida; 
Nashville,  Tennessee;  Orlando  Florida; 
San  Joan,  Puerto  Rico;  and  Tampa, 
Florida. 

EFFECTIVE  DATE:  October  11,  2002. 
FOR  FURTHER  INFORMATKW  CONTACT:  Bob 
Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410,  (202)  708- 
1123  (This  is  not  a  toll-free  number). 
This  nimiber  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob  Etchison@hud.gov. 
SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accountability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encourages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
Region  IV  (Atlanta,  GA)  redelegates  to 
the  Field  Office  Directors — Birmingham, 
Alabama;  Columbia,  South  Carolina; 
Greensboro,  North  Carolina:  Jackson, 
Mississippi;  Jacksonville,  Florida; 
Knoxville,  Tennessee;  Louisville, 
Kentucky;  Memphis,  Tennessee;  Miami, 
Florida;  Nashville,  Tennessee;  Orlando, 
Florida;  San  Juan,  Puerto  Rico;  and 
Tampa,  Florida;  authority  within  his  or 
her  respective  jiuisdiction  as  follows: 

Section  A.  Authority  Redelegated 

1 .  Cross-Progmm  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
level; 
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•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  documents; 

•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 

.Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
a  review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

2.  Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jurisdiction  of  the  Field 
Office  Director; 

•  Approving  short-term  details  across 
program  area  lines  (not  to  exceed  thirty 
days).  Regional  Directors  may  authorize 
an  additional  30  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jurisdiction  of  the  Field  Office  Director; 

•  Acting  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing  and 
emergency  procedures. 

4.  Resource  Management 

•  Managing  the  administrative 
budget,  e.g..  training,  equipment,  etc.; 

•  Approving  program  travel  requests; 
and 

•  Redistributing  up  to  20  percent  of 
travel  funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy 

Secretary  for  Field  Policy 
Management. 

5.  Representation 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests.  Congressional 
and  Intergovernmental  communications, 
at  the  Field  Office  level; 

•  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjunction  with  the  Regional 


Director,  Headquarters  and  the  Office  of 
Public  Affairs; 

•  Administering  the  loceil  office's 
Web  page  and  internet  sources;  and 

•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 

Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Director- 
Birmingham,  Alabama;  Columbia,  South 
Carolina;  Greensboro,  North  Carolina; 
Jackson,  Mississippi;  Jacksonville, 
Florida;  Knoxville,  Tennessee; 
Louisville,  Kentucky;  Memphis, 
Tennessee;  Miami,  Florida;  Nashville, 
Tennessee;  Orlando,  Florida;  San  Juan, 
Puerto  Rico;  and  Tampa,  Florida;  may 
not  further  redelegate  the  specific 
operational  management  authorities 
redelegated  within  this  document.  All 
previous  delegated  or  redelegated 
authority  to  field  office  managers  and 
supervisors  inconsistent  with  this 
Redelegation  of  authority  is  hereby 
revoked. 

Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  FR  13790  (March  26, 
2002.)  section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d) 

Dated:  October  11,  2002. 
Brian  E.  Noyes, 

Regional  Director,  Region  IV (Atlanta,  GA), 

Department  of  Housing  and  Urban 

Development. 

[FR  Doc.  03-551  Filed  1-10-03:  8:45  am] 

BILUNG  COOE  4210-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4806-D-12] 

Redelegation  of  Authority  to  Field 
Office  Director — Minneapolis,  MN; 
Milwaukee,  Wl;  Indianapolis,  IN;  Grand 
Rapids,  Ml;  Flint,  Ml;  Detroit,  Ml; 
Cincinnati,  OH;  Cleveland,  OH; 
Columbus,  OH;  Springfield,  IL 

AGENCY:  Office  of  the  Regional 
Director— Region  V  (Chicago,  IL),  HUD. 
ACTION:  Notice  of  redelegation  of 
authority  to  Field  Office  Directors — 
Minneapolis,  MN;  Milwaukee,  WI; 
Indianapolis,  IN;  Grand  Rapids,  MI; 
Flint,  MI;  Detroit,  MI;  Cincinnati,  OH; 
Cleveland,  OH;  Columbus,  OH;  and 
Springfield,  IL. 

SUMMARY:  The  Deputy  Secretary'  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 
delegated  certain  operational 
management  authority  to  HUD  Regional 
Directors.  See.  67  FR  13790  (March  26, 
2002.)  That  delegation  provided 


Regional  Directors  with  the  authority 
necessary  to  manage  programs  and 
resources  located  in  HUD  regional  and 
field  offices  nationwide.  Currently,  the 
Regional  Directors  are  located  in  Region 
I  (Boston,  MA);  Region  II  (New  York, 
NY);  Region  III  (Philadelphia,  PA); 
Region  IV  (Atlanta,  GA);  Region  V 
(Chicago,  IL);  Region  VI  (Ft.  Worth,  TX); 
Region  VII  (Kansas  City,  KS);  Region 
VIII  (Denver,  CO);  Region  ]X  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA.).  Under  that  delegation.  Regional 
Directors  were  delegated  specific 
authorities  pertaining  to  cross  program 
coordination,  personnel  management, 
administrative  management,  resource 
management,  and  representation 
regarding  matters  within  their 
respective  region.  That  delegation  also 
permitted  the  Regional  Directors  to 
redelegate  certain  operational 
management  authorities  to  Field  Office 
Directors  under  their  respective 
jurisdictions.  All  such  redelegations 
must  be  in  writing  and  identify  the 
specific  authorities  redelegated. 
Redelegations  of  authority  should  be 
reviewed  by  the  appropriate  Regional 
Counsel  for  that  jurisdiction,  and  the 
Office  of  Field  Policy  and  Management, 
Headquarters,  prior  to  signature  and 
publication.  In  this  redelegation  of 
authority,  the  Regional  Director — Region 
V  (Chicago,  IL)  redelegates  certain 
operational  management  authorities,  as 
specified  below  to  the  Field  Office 
Directors — Minneapolis,  MN; 
Milwaukee,  WI;  Indianapolis,  IN;  Grand 
Rapids,  MI;  Flint,  MI;  Detroit,  MI; 
Cincinnati,  OH;  Cleveland,  OH; 
Columbus,  OH;  and  Springfield,  IL. 
EFFECTIVE  DATE:  October  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410,  (202)  708- 
1123  (This  is  not  a  toU-fi-ee  number). 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Rob  Etchison@hud.gov. 
SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accountability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encourages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
Region  V  (Chicago,  IL)  redelegates  to  the 
Field  Office  Directors — Minneapolis, 
MN;  Milwaukee,  WI;  Indianapolis,  IN; 
Grand  Rapids.  MI;  Flint,  MI;  Detroit,  MI; 
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Cincinnati,  OH;  Cleveland,  OH; 
Columbus,  OH;  and  Springfield,  IL; 
authority  within  his  or  her  respective 
jurisdiction  as  follows: 

Section  A.  Authority  Redelegated 

1 .  Cross-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
level; 

•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviev^ 

•  Preparing  briefing  papers  and  hot 
issues  documents; 

•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
a  review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

2.  Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jiuisdiction  of  the  Field 
Office  Director; 

•  Approving  short-term  details  across 
program  area  lines  (not  to  exceed  thirty 
days).  Regional  Directors  may  authorize 
an  additional  30  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jurisdiction  of  the  Field  Office  Director; 

•  Acting  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing  and 
emergency  procediu^es. 

4.  Resource  Management 

•  Managing  the  administrative 
budget,  e.g.,  training,  equipment,  etc.; 

•  Approving  program  travel  requests; 
and 

•  Redistributing  up  to  20%  of  travel 
funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy  Secretary  for 
Field  Policy  and  Management. 

5.  Representation 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 


•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests.  Congressional 
and  Intergovenunental  communications, 
at  the  Field  Office  level; 

•  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjimction  with  the  Regional 
Director,  Headquarters  and  the  Office  of 
Public  Affairs; 

•  Administering  the  local  office's 
Web  page  and  internet  sources;  and 

•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 

Section  B.  No  Authority  to  Further 
Redelegate 

The  Field  Office  Director- 
Minneapolis,  MN;  Milwaukee,  WI; 
Indianapolis,  IN;  Grand  Rapids,  MI; 
Flint,  MI;  Detroit,  MI;  Cincinnati,  OH; 
Cleveland,  OH;  Columbus,  OH;  and 
Springfield,  IL;  may  not  further 
redelegate  the  specific  operational 
management  authorities  redelegated 
within  this  document.  AU  previous 
delegated  or  redelegated  authority  to 
field  office  managers  and  supervisors 
inconsistent  with  this  Redelegation  of 
Authority  is  hereby  revoked. 

Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  FR  13790  (March  26. 
2002.)  section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  October  1 1 ,  2002. 
Joseph  P.  Galvan, 

Regional  Director,  Region  V— Chicago, 

Department  of  Housing  and  Urban 

Development. 

(FR  Doc.  03-552  Filed  1-10-03;  8:45  am) 

BIUMO  CODE  4210-32^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4806-D-1 3] 

Redelegation  of  Authority  to  Field 
Office  Director— Albuquerque,  NM; 
Dallas,  TX;  Houston,  TX;  Lubbock,  TX; 
San  Antonio,  TX;  Little  Rock,  AR;  New 
Orleans,  LA;  Shreveport,  LA; 
Oklahoma  City,  OK;  and  Tulsa,  OK 

agency:  Office  of  the  Regional 
Director— Region  VI,  HUD. 
ACTION:  Notice  of  redelegation  of 
authority  to  field  office  directors — 
Albuquerque,  NM;  Dallas,  TX;  Houston, 
TX;  Lubbock,  TX;  San  Antonio,  TX; 
Little  Rock,  AR;  New  Orleans,  LA; 
Shreveport,  LA;  Oklahoma  City,  OK; 
and  Tulsa,  OK. 

summary:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 


delegated  certain  operational 
management  authority  to  HUD  Regional 
Directors.  See,  67  FR  13790  (March  26, 
2002.)  That  delegation  provided 
Regional  Directors  with  the  authority 
necessary  to  manage  programs  and 
resoiut:es  located  in  HUD  regional  and 
field  offices  nationwide.  Currently,  the 
Regional  Directors  are  located  in  Region 
I  (Boston,  MA);  Region  II  (New  York, 
NY);  Region  III  (Philadelphia,  PA); 
Region  IV  (Atlanta.  GA);  Region  V 
(Chicago,  IL);  Region  VI  (Ft.  Worth,  TX); 
Region  VII  (Kansas  City,  KS);  Region 
Vin  (Denver.  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA.)  Under  that  delegation,  Regional 
Directors  were  delegated  specific 
authorities  pertaining  to  cross  program 
coordination,  personnel  management, 
administrative  management,  resource 
management,  and  representation 
regarding  matters  within  their 
respective  region.  That  delegation  also 
permitted  the  Regional  Directors  to 
redelegate  certain  operational 
management  authorities  to  Field  Office 
Directors  under  their  respective 
jurisdictions.  In' this  redelegation  of 
authority,  the  Regional  Director — Region 
VI  redelegates  certain  operational 
management  authorities,  as  specified 
below  to  the  Field  Office  Directors — 
Albuquerque,  NM;  Dallas,  TX;  Houston, 
TX;  Lubbock,  TX;  San  Antonio,  TX; 
Little  Rock,  AR;  New  Orleans,  LA; 
Shreveport,  LA;  Oklahoma  City,  OK; 
and  Tulsa,  OK. 

EFFECTIVE  DATE:  October  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410,  (202)  70a- 
1123  (this  is  not  a  toll-free  number). 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob_Etchison@hud.gov. 
SUPPLEMENTARY  INFORMATION:  This 
redelegation  .of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accoimtability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encourages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
Region  VI  redelegates  to  the  Field  Office 
Directors — Albuquerque,  NM;  Dallas, 
TX;  Houston,  TX;  Lubbock,  TX;  San 
Antonio,  TX;  Little  Rock,  AR;  New 
Orleans,  LA;  Shreveport,  LA;  Oklahoma 
City,  OK;  and  Tulsa,  OK,  authority 
within  his  or  her  respective  jurisdiction 
as  follows: 
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Section  A.  Authority  Redelegated 

1.  Cross-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
level; 

•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  documents; 

•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
a  review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

2.' Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jurisdiction  of  the  Field 
Office  Directors — Albuquerque,  NM; 
Dallas,  TX;  Houston,  TX;  Lubbock,  TX; 
San  Antonio,  TX;  Little  Rock,  AR;  New 
Orleans,  LA;  Shreveport,  LA;  Oklahoma 
City,  OK;  and  Tulsa,  OK; 

^    •  Approving  short-term  details  across 
program  area  lines  (not  to  exceed  thirty 
days).  Regional  Directors  may  authorize 
an  additional  30  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jurisdiction  of  the  Field  Office  Director; 

•  Acting  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing,  and 
emergency  procedures. 

4.  Resource  Management 

•  Managing  the  administrative 
budget,  e.g.,  training,  equipment,  etc.; 
and 

•  Approving  program  travel  requests; 
and 

•  Redistributing  up  to  20  percent  of 
travel  funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy  Secretary  for 
Field  Policy  and  Management. 

5.  Representation 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 


•  Maic)taining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests.  Congressional 
and  hitergovemmental  communications, 
at  the  Field  Office  level; 

•  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjunction  with  the  Regional 
Director,  Headquarters,  and  the  Office  of 
Public  Affairs; 

•  Administering  the  local  office's 
Web  page  and  internet  sources;  and 

•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 

Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Director- 
Albuquerque,  NM;  Dallas,  TX;  Houston, 
TX;  Lubbock,  TX;  San  Antonio,  TX; 
Little  Rock,  AR;  New  Orleans.  LA; 
Shreveport,  LA;  Oklahoma  City,  OK; 
and  Tulsa,  OK,  may  not  further 
redelegate  the  specific  operational 
management  authorities  redelegated 
within  this  document.  All  previous 
delegated  or  redelegated  authority  to 
field  office  managers  and  supervisors 
inconsistent  with  this  Redelegation  of 
Authority  is  hereby  revoked. 

Authority:  Delegation  of  Authority  to 
Regional  Directors.  67  FR  13790  (March  26, 
2002.)  Section  (d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  October  11.  2002. 
A.  Cynthia  Leon, 

Regional  Director — Region  VI.  Department  of 

Housing  and  Urban  Development. 

[FR  Doc.  03-553  Filed  1-10-03;  8:45  am] 

BILLING  CODE  4210-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4806-D-14] 

Redelegation  of  Authority  to  Field 
Office  Director — Region  VII  Field 
Offices  of  Omaha,  NE,  Des  Moines,  lA 
and  St.  Louis,  MO 

agency:  Office  of  the  Regional 

Director — Region  VII,  (Kansas  City), 

HUD. 

ACTION:  Notice  of  redelegation  of 

authority  to  Field  Office  Directors  in  the 

field  offices  of  Omaha,  NE,  Des  Moines, 

lA  and  St  Louis,  MO. 

SUMMARY:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 
delegated  certain  operational 
management  authority  to  HUD  Regional 


Directors.  67  FR  13790  (March  26, 
2002).  That  delegation  provided 
Regional  Directors  with  the  authority 
necessary  to  manage  programs  and 
resources  located  in  HUD  regional  and 
field  offices  nationwide.  Currently,  the 
Regional  Directors  are  located  in  Region 
I  (Boston,  MA);  Region  II  (New  York. 
NY);  Region  III  (Philadelphia,  PA); 
Region  IV  (Atlanta,  GA);  Region  V 
(Chicago,  IL);  Region  VI  (Ft.  Worth,  TX); 
Region  VII  (Kansas  City,  KS);  Region 
VIII  (Denver.  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA.)  Under  that  delegation,  Regional 
Directors  were  delegated  specific 
authorities  pertaining  to  cross  program 
coordination,  personnel  management, 
administrative  management,  resource 
management,  and  representation 
regarding  matters  within  their 
respective  regions.  That  delegation  also 
permitted  the  Regional  Directors  to 
redelegate  certain  operational 
nianagement  authorities  to  Field  Office 
Directors  under  their  respective 
jurisdictions.  All  such  fedelegations 
must  be  in  writing  and  identify  the 
specific  authorities  redelegated. 
Redelegations  of  authority  should  be 
reviewed  by  the  appropriate  Regional 
Counsel  for  that  jurisdiction,  and  the 
Office  of  Field  Policy  and  Management, 
Headquarters,  prior  to  signature  and 
publication.  In  this  redelegation  of 
authority,  the  Regional  Director — Region 
VII  redelegates  certain  operational 
management  authorities,  as  specified 
below  to  the  Field  Office  Director  in  the 
field  offices  of  Omaha,  NE,  Des  Moines, 
lA  and  St  Louis,  MO. 
EFFECTIVE  DATE:  October  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410,  (202)  708- 
1123  (This  is  not  a  toll-free  number). 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob  Etchison@bud.gov. 
SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accountability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encourages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
Region  VII  redelegates  to  the  Field 
Office  Director  in  the  field  offices  of 
Omaha,  NE,  Des  Moines,  lA  and  St 
Louis.  MO  authority  within  his  or  her 
respective  jurisdiction  as  follows: 
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Section  A.  Authority  Redelegated 

1 .  Crass-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
level; 

•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  documents; 

•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FK  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
a  review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

2.  Personnel  Management 

'•  •  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jurisdiction  of  the  Field 
Office  Director; 

•  Approving  short-term  details  across 
program  area  lines  (not  to  exceed  thirty 
days).  Regional  Directors  may  authorize 
an  additional  30  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jurisdiction  of  the  Field  Office  Director; 

•  Acting  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing  and 
emergency  procedures. 

4.  Resource  Management 

•  Managing  the  administrative 
budget,  e.g.,  training,  equipment,  etc.; 

•  Approving  program  travel  requests. 

•  Redistributing  up  to  20  percent  of 
travel  funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy  Secretary  for 
Field  Policy  and  Management. 

5.  Representation 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests.  Congressional 
and  Intergovernmental  conununications, 
at  the  Field  Office  level; 


•  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjunction  with  the  Regional 
Director,  Headquarters  and  the  Office  of 
Public  Affairs; 

•  Administering  the  local  office's 
Web  page  and  internet  soiu-ces;  and 

•  Monitoring  and  evaluating 
bustomer  service  at  the  Field  Office 
level. 

Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Director  in  Omaha, 
NE,  Des  Moines,  LA  and  St  Louis,  MO; 
may  not  further  redelegate  the  specific 
operational  management  authorities 
redelegated  within  this  document.  All 
previous  delegated  or  redelegated 
authority  to  field  office  managers  and 
supervisors  inconsistent  with  this 
Redelegation  of  Authority  is  hereby 
revoked. 

Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  FR  13790  (March  26, 
2002s)  section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3Sr35(d). 

Dated:  October  11,  2002. 
Macie  L.  Houston, 

Regional  Director,  Region  VJI  (Kansas  City). 
[FR  Doc.  03-554  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  4210-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Uo.  FR-480&-D-1 5] 

Redelegation  of  Authority  to  Field 
Office  Director— Casper,  WY;  Fargo, 
ND;  Helena,  MT;  Satt  Lake  City,  UT; 
Sioux  Falls,  SD 

AGENCY:  Office  of  the  Regional 
Director — Region  VIII  (Denver,  CO), 
HUD. 

ACTION:  Notice  of  redelegation  of 
authority  to  Field  Office  Directors — 
Casper,  Wyoming;  Fargo,  North  Dakota; 
Helena,  Montana;  Salt  Lake  City,  Utah; 
Sioux  Falls,  South  Dakota 

summary:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 
delegated  certain  operational 
management  authority  to  HUD  Regional 
Directors.  See,  67  FR  13790  (March  26, 
2002.)  That  delegation  provided 
Regional  Directors  with  the  authority 
necessary  to  manage  programs  and 
resources  located  in  HUD  regional  and 
field  offices  nationwide.  Currently,  the 
Regional  Directors  are  located  in  Region 
I  (Boston,  MA);  Region  II  (New  York, 
NY);  Region  III  (Philadelphia,  PA); 
Region  IV  (Atlanta,  GA);  Region  V 


(Chicago,  IL);  Region  VI  (Ft.  Worth,  TX); 
Region  VII  (Kansas  City,  KS);  Region 
VIII  (Denver,  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA.).  Under  that  delegation.  Regional 
Directors  were  delegated  specific 
authorities  pertaining  to  cross  program 
coordination,  personnel  management, 
administrative  management,  resource 
management,  and  representation 
regarding  matters  within  their 
respective  region.  That  delegation  also 
permitted  the  Regional  Directors  to 
redelegate  certain  operational 
management  authorities  to  Field  Office 
Directors  under  their  respective 
jurisdictions.  All  such  redelegations 
must  be  in  writing  and  identify  the 
specific  authorities  redelegated. 
Redelegations  of  authority  should  be 
reviewed  by  the  appropriate  Regional 
Counsel  for  that  jurisdiction,  and  the 
Office  of  Field  Policy  and  Management, 
Headquarters,  prior  to  signature  and 
publication.  In  this  redelegation  of 
authority,  the  Regional  Director — Region 
VIII  (Denver,  CO)  redelegates  certain 
operational  management  authorities,  as 
specified  below  to  the  Field  Office 
Directors — Casper,  Wyoming;  Fargo, 
North  Dakota;  Helena,  Montana;  Salt 
Lake  City,  Utah;  Sioux  Falls,  South    . 
Dakota. 

EFFECTIVE  DATE:  October  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410,  (202)  708- 
1123  (This  is  not  a  toll-free  number). 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob_Etchison@hud.gov. 
SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accountability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encourages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
Region  VIII  (Denver,  CO)  redelegates  to 
the  Field  Office  Directors — Casper. 
Wyoming;  Fargo,  North  Dakota;  Helena, 
Montana;  Salt  Lake  City,  Utah,  and 
Sioux  Falls,  South  Dakota;  authority 
within  his  or  her  respective  jurisdiction 
as  follows: 

Section  A.  Authority  Redelegated 

1.  Cross-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
level; 
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•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  docimients; 

•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
a  review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

2.  Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jurisdiction  of  the  Field 
Office  Director; 

•  Approving  short-term  details  across 
program  area  lines  (not  to  exceed  thirty 
days).  Regional  Directors  may  authorize 
an  additional  30  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jurisdiction  of  the  Field  Office  Director; 

•  Acting  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

^    •  Determining  official  office  hours, 
opening,  emergency  closing  and 
emergency  procedures. 

4.  Resource  Management 

•  Managing  the  administrative 
budget,  e.g.,  training,  equipment,  etc.; 

•  Approving  program  travel  requests; 
and 

•  Redistributing  up  to  20%  of  travel 
funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  the  Assistant  Deputy  Secretary  for 
Field  Policy  and  Management. 

5.  Representation 

•  Developing  dnd  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests,  Congressional 
and  Intergovernmental  communications, 
at  the  Field  Office  level; 

•  Responding  on  a  case-by-case  basis 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjunction  with  the  Regional 
Director,  Headquarters  and  the  Office  of 
Public  Affairs; 


•  Administering  the  local  office's 
Web  page  and  internet  sources;  and 

•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 

Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Director — Casper, 
Wyoming;  Fargo,  North  Dakota;  Helena, 
Montana;  Salt  Lake  City,  Utah;  and 
Sioux  Falls,  South  Dakota;  may  not 
further  redelegate  the  specific 
operational  management  authorities 
redelegated  within  this  document.  All 
previous  delegated  or  redelegated 
authority  to  field  office  managers  and 
supervisors  inconsistent  with  this 
Redelegation  of  Authority  is  hereby 
revoked. 

Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  FR  13790  (March  26, 
2002.)  section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated :  October  11 ,  2002 . 
John  K.  Carson, 

Regional  Director,  Region  VIII — Denver, 

Department  of  Housing  and  Urban 

Development. 

(FR  Doc.  03-555  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  4210-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4806-O-16] 

Redelegation  of  Authority  to  Field 
Office  Directors— Region  IX  (San 
Francisco) 

AGENCY:  Office  of  the  Regional 
Director — San  Francisco,  HUD. 
ACTION:  Notice  of  redelegation  of 
authority  to  Field  Office  Director — 
Region  IX,  in  the  Field  Offices  of 
Fresno,  CA;  Honolulu,  HI;  Los  Angeles, 
CA;  San  Diego,  CA;  Santa  Ana,  CA;  Las 
Vegas,  NV;  Reno.  NV;  Phoenix,  AZ; 
Tucson,  AZ;  and  Sacramento,  CA 

summary:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 
delegated  certain  operational 
management  authority  to  HUD  Regional 
Directors.  See,  67  FR  13790  (March  26. 
2002).  That  delegation  provided 
Regional  Directors  with  the  authority 
necessary  to  manage  programs  and 
resources  located  in  HUD  regional  and 
field  offices  nationwide.  Currently,  the 
Regional  Directors  are  located  in  Region 
I  (Boston,  MA);  Region  II  (New  York. 
NY);  Region  III  (Philadelphia.  PA); 
Region  IV  (Atlanta,  GA);  Region  V 
(Chicago,  ID;  Region  VI  (Ft.  Worth,  TX); 
Region  VH  (Kansas  City,  KS);  Region 


Vffl  (Denver,  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA).  Under  that  delegation.  Regional 
Directors  were  delegated  specific 
authorities  pertaining  to  cross  program 
coordination,  personnel  management, 
administrative  management,  resource 
management,  and  representation 
regarding  matters  within  their 
respective  region.  That  delegation  also 
permitted  the  Regional  Directors  to 
redelegate  certain  operational 
management  authorities  to  Field  Office 
Directors  under  their  respective 
jurisdictions.  All  such  redelegations 
must  be  in  writing  and  identify  the 
specific  authorities  redelegated. 
Redelegations  of  authority  should  be 
reviewed  by  the  appropriate  Regional 
Coimsel  for  that  jurisdiction,  and  the 
Office  of  Field  Policy  and  Management, 
Headquarters,  prior  to  signature  and 
publication.  In  this  redelegation  of 
authority,  the  Regional  Director — San 
Francisco  redelegates  certain 
operational  management  authorities,  as 
specified  below  to  the  Field  Office 
Directors — Region  IX  (San  Francisco). 
EFFECTIVE  DATE:  October  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW..  Washington,  DC  20410.  (202)  70&- 
1123  (This  is  not  a  toll-free  number). 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob  Etchison@hud.gov. 
SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accoimtability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encourages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
San  Francisco  redelegates  to  the  Field 
Office  Director  in  the  field  offices  of 
Fresno,  CA;  Honolulu,  HI;  Los  Angeles, 
CA;  San  Diego,  CA;  Santa  Ana,  CA; 
Reno,  NV;  Phoenix,  AZ;  Las  Vegas,  NV; 
Tucson.  AZ;  and  Sacramento.  CA, 
authority  as  follows: 

Section  A.  Authority  Redelegated 

1.  Cross-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
level; 

•  Coordinating  cross-program    > 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  documents; 
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•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreement,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  {March  26. 
2002).  the  Regional  Director  can  trigger 
a  review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

2.  Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
within  the  jurisdiction  of  the  Field 
Office  Directors — Region  IX  (San 
Francisco; 

•  Approving  short-term  details  across 
program  area  lines  (not  to  exceed  thirty 
days).  Regional  Directors  may  authorize 
an  additional  30  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
fOT  managers  and  supervisors  within  the 
jurisdiction  of  the  Field  Office  Director; 

•  Acting  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing  and 
emergency  procedures. 

4.  Resource  Management 

•  Managing  the  administrative 
budget,  e.g..  training,  equipment,  etc.; 

•  Approving  program  travel  requests; 

•  Redistributing  up  to  20%  of  travel 
funds  among  program  areas. 

5.  Representation. 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests.  Congressional 
and  Intergovernmental  commimications, 
at  the  Field  Office  level; 

•  Responding  to  all  media  inquiries, 
at  the  Field  Office  level,  as  designated 
by  the  Regional  Director  on  a  case-by- 
case  basis,  in  conjunction  with  the 
Regional  Director,  Headquarters  and  the 
Office  of  Public  Affairs; 

•  Administering  the  local  office's 
Web  page  and  Internet  sources;  and 

•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 


Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Directors,  Region  IX 
(San  Francisco),  may  not  further 
redelegate  the  specific  operational 
management  authorities  redelegated 
within  this  document.  This  document 
supersedes  any  prior  redelegations  to 
managers  and  supervisors  in  the  field. 

Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  FR  13790  (March  26, 
2002.)  Section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  October  11,  2002. 
Lily  A.  Lee, 

Acting  Regional  Director — Region  IX  (San 

Francisco),  Department  of  Housing  and  Urban 

Development. 

[FR  Doc.  03-556  Filed  1-10-03;  8:45  am] 

BILUNG  CODE  4210-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4806-D-17] 

Redelegation  of  Authority  to  Field 
Office  Directors — Anchorage,  Portland, 
Boise,  and  Spokane 

agency:  Office  of  the  Regional 
Director— Region  X,  HUD. 
ACTION:  Notice  of  redelegation  of 
authority  to  Field  Office  Directors — 
Anchorage  Alaska,  Portland  Oregon, 
Boise  Idaho,  and  Spokane  Washington. 

SUMMARY:  The  Deputy  Secretary  of  HUD, 
through  the  Assistant  Deputy  Secretary 
for  Field  Policy  and  Management,  has 
delegated  certain  operational 
management  authority  to  HUD  Regional 
Directors.  See,  67  FR  13790  (March  26,  . 
2002.)  That  delegation  provided 
Regional  Directors  with  the  authority 
necessary  to  manage  programs  and 
resources  located  in  HUD  regional  and 
field  offices  nationwide.  Currently,  the 
Regional  Directors  are  located  in  Region 
I  (Boston,  MA);  Region  II  (New  York, 
NY);  Region  HI  (Philadelphia,  PA); 
Region  IV  (Atlanta,  GA);  Region  V 
(Chicago,  ID;  Region  VI  (Ft.  Worth,  TX); 
Region  VII  (Kansas  City,  KS);  Region 
VIII  (Denver,  CO);  Region  IX  (San 
Francisco,  CA)  and  Region  X  (Seattle, 
WA.)  Under  that  delegation.  Regional 
Directors  were  delegated  specific 
authorities  pertaining  to  cross  program 
coordination,  personnel  management, 
administrative  management,  resource 
management,  and  representation 
regarding  matters  within  their 
respective  region.  That  delegation  also 
permitted  the  Regional  Directors  to 
redelegate  certain  operational 
management  authorities  to  Field  Office 


Directors  under  their  respective 
jurisdictions.  All  such  redelegations 
must  be  in  writing  and  identify  the 
specific  authorities  redelegated." 
Redelegations  of  authority  should  be 
reviewed  by  the  appropriate  Regional 
Counsel  for  that  jurisdiction,  and  the 
Office  of  Field  Policy  and  Management, 
Headquarters,  prior  to  signature  and 
publication.  In  this  redelegation  of 
authority,  the  Regional  Director — Region 
X,  redelegates  certain  operational 
management  authorities,  as  specified 
below  to  the  Field  Office  Directors  in 
Anchorage  Alaska,  Portland  Oregon, 
Boise  Idaho,  and  Spokane  Washington. 
EFFECTIVE  DATE:  October  11.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Etchison,  Office  of  Field  Policy  and 
Management,  Department  of  Housing 
and  Urban  IDevelopment,  451  7th  Street, 
SW.,  Washington,  DC  20410,  (202)  708- 
1123  (This  is  not  a  toll-free  number). 
This  nimiber  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  Comments 
or  questions  can  be  submitted  through 
the  Internet  to  Bob  Etchison@hud.gov. 
SUPPLEMENTARY  INFORMATION:  This 
redelegation  of  authority  is  designed  to 
improve  efficiency,  effectiveness,  and 
accountability  of  management 
operations.  It  is  designed  to  help 
provide  a  managerial  framework  that 
promotes  customer  service  and 
encourages  coordination  among  and 
within  the  field  offices. 

Accordingly,  the  Regional  Director — 
Region  X  redelegates  to  the  Field  Office 
Directors  in  Anchorage,  Portland,  Boise, 
and  Spokane  authority  within  his  or  her 
respective  jurisdiction  as  follows: 

Section  A.  Authority  Redelegated 

1 .  Cross-Program  Coordination 

•  Developing  and  implementing 
Management  Plans  at  the  Field  Office 
level; 

•  Coordinating  cross-program 
projects  and  Field  Office  Quality 
Management  Reviews; 

•  Preparing  briefing  papers  and  hot 
issues  documents: 

•  Leading  disaster  relief  efforts;  and 

•  Consulting  with  program  directors 
on  major  program  decisions.  Where 
there  is  a  disagreeinent,  the  Field  Office 
Director  shall  consult  with  the  Regional 
Director.  Consistent  with  the  Delegation 
of  Authority  at  67  FR  13790  (March  26, 
2002),  the  Regional  Director  can  trigger 
a  review  by  Headquarters  through  the 
Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

2.  Personnel  Management 

•  Providing  input  on  the  performance 
ratings  of  managers  and  supervisors 
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within  the  jurisdiction  of  the  Field 
Office  Directors; 

•  Approving  short-term  details  across 
program  area  lines  (not  to  exceed  thirty 
days).  Regional  Directors  may  authorize 
an  additional  30  days; 

•  Approving  leave  requests  for 
managers  and  supervisors; 

•  Participating  in  the  hiring  process 
for  managers  and  supervisors  within  the 
jurisdiction  of  the  Field  Office  Director; 

•  Acting  as  supervisor,  or  when 
necessary,  assigning  a  supervisor,  to 
outstationed  staff;  and 

•  Managing  and  conducting  labor/ 
management  relations. 

3.  Administrative  Management 

•  Determining  official  office  hours, 
opening,  emergency  closing  and 
emergency  procediu'es. 

4.  Managing  the  Administrative  Budget, 
e.g.,  Training,  Equipment,  etc. 

•  Resource  Management.; 

•  Approving  program  travel  requests; 
and 


•  Redistribute  up  to  20%  of  travel 
funds  among  program  areas  in 
coordination  with  the  Regional  Director 
and  Assistant  Deputy  Secretary  for  Field 
Policy  and  Management. 

5.  Representation 

•  Developing  and  maintaining  the 
lead  point  of  contact  with  local  officials, 
at  the  Field  Office  level; 

•  Maintaining  the  role  as  principal 
point  of  contact  with  industry  groups,  at 
the  Field  Office  level; 

•  Managing  all  inquiries  and 
correspondence,  including  Freedom  of 
Information  Act  requests,  Congressional 
and  Intergovernmental  communications, 
at  the  Field  Office  level; 

•  Responding  on  a  case-by-case  basis, 
to  media  inquiries,  at  the  Field  Office 
level,  in  conjunction  with  the  Regional 
Director,  Headquarters,  and  the  Office  of 
Public  Affairs; 

•  Administering  the  local  office's 
Web  page  and  internet  sources;  and 


•  Monitoring  and  evaluating 
customer  service  at  the  Field  Office 
level. 

Section  B.  No  Authority  To  Further 
Redelegate 

The  Field  Office  Director  may  not 
further  redelegate  the  specific 
operational  management  authorities 
redelegated  within  this  document.  All 
previous  delegated  or  redelegated 
authority  to  field  office  managers  and 
supervisors  inconsistent  with  this 
Redelegation  of  Authority  is  hereby 
revoked. 

Authority:  Delegation  of  Authority  to 
Regional  Directors,  67  FR  13790  (March  26, 
2002.)  Section  7(d),  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  October  11,  2002. 
John  W.  Meyers, 

Regional  Director — Region  X,  Department  of 
Housing  and  Urban  Development. 
[FR  Doc.  03-557  Filed  1-10-03;  8:45  am] 
BILUNG  CODE  4210-32-P 


Monday, 
Januaiy  13,  2003 


Part  V 

Department  of 
Defense 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  334 

United  States  Navy  Restricted  Area,  Naval 
Base  Ventura  County,  Point  Mugu  and 
Port  Hueneme,  California;  Proposed  Rules 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  334 

United  States  Navy  Restricted  Area, 
Naval  Base  Ventura  County,  Point 
Mugu,  CA 

agency:  United  States  Army  Corps  of 
Engineers,  DoD. 

ACTION:  Notice  of  proposed  rulemaking 
and  request  for  comments. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  is  proposing  to  amend  its 
regulations  to  establish  a  restricted  area 
in  waters  adjacent  to  Naval  Base 
Ventura  County,  Point  Mugu,  California. 
This  amendment  would  prohibit  vessels 
from  entering  a  six-mile-long  by  one- 
quarter-mile-wide  section  of  the  Pacific 
Ocean  along  the  shoreline  between  the 
up-coast  limit  and  the  down-coast  limit 
of  Point  Mugu  without  first  obtaining 
permission  from  the  Commanding 
Officer  of  Naval  Base  Ventura  County. 
This  amendment  is  necessary  to 
safeguard  U.S.  Navy  vessels  and  United 
States  Government  facilities  from 
sabotage  and  other  subversive  acts, 
accidents,  or  incidents  of  similar  nature. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  12, 
2003. 

ADDRESSES:  Send  comments  to  U.S. 
Army  Corps  of  Engineers,  ATTN: 
CECW-OR,  441  G  Street,  NW.. 
Washington,  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Torbett,  Headquarters  Regulatory 
Branch,  Washington,  DC  at  (202)  761- 
4618,  or  Mr.  Mark  D.  Cohen,  Corps  of 
Engineers,  Los  Angeles  District, 
Regulatory  Branch,  at  (213)  452-3413. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  section  7  of  the 
Rivers  and  Harbor  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  chapter  XIX,  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3)  the  Corps  is 
proposing  to  amend  the  restricted  area 
regulations  in  33  CFR  part  334  by 
establishing  a  restricted  area  at 
334.1126.  The  proposed  restricted  area 
would  permanently  establish  formal 
advanced  notification  procedures  for  all 
vessels  seeking  to  enter  a  six-mile-long 
by  one-quarter-mile-wide  section  of  the 
Pacific  Ocean  along  the  shoreline 
between  the  up-coast  limit  and  the 
down-coast  limit  of  Point  Mugu. 


Procedural  Requirements 

a.  Review  Under  Executive  Order  12866 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  executive  order  12866  do  not  apply. 

b.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354)  which  requires  the 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(i.e.,  small  business  and  small 
governments).  The  Corps  of  Engineers 
expects  that  the  economic  impact  of  this 
modified  restricted  area  would  have 
practically  no  impact  on  the  public,  no 
anticipated  navigational  hazard  or 
interference  with  existing  waterway 
traffic  and  accordingly,  certifies  that  this 
proposal  would  have  no  significant 
economic  impact  on  small  entities. 

c.  Review  Under  the  National 
Environmental  Policy  Act 

The  Los  Angeles  District  is  in  the 
process  of  preparing  an  Environmental 
Assessment  (EA)  for  this  action. 
Although  not  expected  at  this  time, 
based  on  the  minor  natvue  of  the 
proposed  additional  restricted  area 
regulations,  an  Environmental  Impact 
Statement  (EIS)  would  be  prepared  if 
determined  appropriate.  When  the 
NEPA  documentation  is  completed,  it 
will  be  available  for  review  at  the  Los 
Angeles  District  office  listed  at  the  end 
of  the  FOR  FURTHER  INFORMATION 
CONTACT  paragraph,  above. 

d.  Unfunded  Mandates  Act 

This  rule  does  not  impose  an 
enforceable  duty  among  the  private 
sector  and,  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  section 

202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  found  under  section 

203  of  the  Act,  that  small  Governments 
would  not  be  significantly  and  uniquely 
affected  by  this  rulemaking. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Marine  safety. 
Navigation  (water),  Restricted  areas. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Corps  proposes  to  amend 
33  CFR  part  334  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 


Authority:  40  Stat.  266  (33  U.S.C.  1)  and 
40  Stat.  892  (33  U.S.C.  3). 

2.  Section  334.1126  is  added  to  read 
as  follows: 

§  334.1 1 26    Naval  Base  Ventura  County, 
Point  Mugu,  Calif omia;  restricted  area. 

(a)  The  area.  The  restricted  area  at 
Naval  Base  Ventura  County  Point  Mugu 
incorporates  its  shoreline  and  connects 
the  following  points:  latitude  34°7'9.9'', 
longitude  119°9'35.6''  (up-coast 
shoreline  point);  latitude  34°7'0.0'', 
longitude  119°9'46.7'';  latitude 
34°6'44.9'',  longitude  119°9'22.5''; 
latitude  34°6'30.2".  longitude 
119°8'59.0'';  latitude  34°6'20.5'', 
longitude  119°8'46.7'';  latitude  34°6'8.4'', 
longitude  119°8'25.2'';  latitude 
34°5'53.7';  longitude  119°7'59.5''; 
latitude  34°5'45.9'',  longitude 
119'='7'41.5'';  latitude  34°5'40.1", 
longitude  119°7'21.0";  latitude 
34''5'33.6'',  longitude  119°6'58.1''; 
latitude  34°5'31.2'',  longitude 
119°6'37.9";  latitude  34°5'31.0'', 
longitude  119°6'22.2'';  latitude 
34°5'32.9",  longitude  119°6'14.4''; 
latitude  34°5'44.7'',  longitude 
119°5'54.0'';  latitude  34°5'45.2", 
longitude  119°5'43.5";  latitude 
34°5'41.0",  longitude  119°5'21.2"; 
latitude  34°5'42.2",  longitude 
119°5'13.3'';  latitude  34°5'27.8'', 
longitude  119°4'49. 5";  latitude 
34°5'17.9'',  longitude  119°4'27.9''; 
latitude  34°5'5.7",  longitude 
119°3'59.90";  latitude  34°5'17.9'', 
longitude  119°3'55.4''  (down-coast 
shoreline  point). 

(b)  The  regulation.  No  vessels  may 
enter  the  restricted  area  unless 
permission  is  obtained  in  advance  from 
the  Commanding  Officer  of  Naval  Base 
Ventura  County. 

(c)  Enforcement.  The  regulation  in 
this  section,  promulgated  by  the  United 
States  Army  Corps  of  Engineers,  shall  be 
enforced  by  the  Commanding  Officer  of 
the  U.S.  Naval  Base  Ventura  Coimty, 
and  such  agencies  or  persons  as  he/she 
may  designate. 

Dated:  December  31.  2002. 
Lawrence  A.  Lang, 

Acting  Chief,  Operations  Division,  Directorate 
of  Civil  Worlis. 

(FR  Doc.  03-561  Filed  1-10-03;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  334 

United  States  Navy  Restricted  Area, 
Naval  Base  Ventura  County,  Port 
Hueneme,  CA 

agency:  United  States  Army  Corps  of 
Engineers,  DoD. 

ACTION:  Notice  of  Proposed  rulemaking 
and  request  for  comments. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  is  proposing  to  amend  its 
regulations  to  establish  a  new  restricted 
area  in  waters  adjacent  to  Naval  Base 
Ventura  County,  Port  Hueneme, 
California.  This  amendment  would 
prohibit  vessels  and  persons  from 
entering  Port  Hueneme  Harbor,  from  the 
seaward  ends  of  the  two  entrance  jetties 
to  the  shoreline,  without  first  obtaining 
permission  from  the  Captain  of  the  Port 
or  the  Commanding  Officer  of  Naval 
Base  Ventura  County.  This  amendment 
is  necessary  to  safeguard  U.S.  Navy 
vessels  and  United  States  Government 
facilities  from  sabotage  and  other 
subversive  acts,  accidents,  or  incidents 
of  a  similar  nature. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  12, 
2003. 

ADDRESSES:  Send  comments  to  U.S. 
Army  Corps  of  Engineers,  ATTN: 
CECW-OR,  441  G  Street,  NW., 
Washington.  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Torbett,  Headquarters  Regulatory 
Branch,  Washington,  DC  at  (202)  761- 
4618,  or  Mr.  Mark  D.  Cohen,  Corps  of 
Engineers,  Los  Angeles  District, 
Regulatory  Branch,  at  (213)  452-3413. 
SUPPLEMENTARY  INFORMATION:  Piu-suant 
to  its  authorities  in  section  7  of  the 
River  and  Harbor  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  chapter  XIX,  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3)  the  Corps  of 
Engineers  is  proposing  to  amend  the 
restricted  area  regulations  in  33  CFR 
part  334  by  adding  a  restricted  area  at 
334.1127.  More  informal  advanced 
notification  procedures  similar  to  those 
proposed  have  been  in  place.  In 
addition,  pursuant  to  federal  regulations 
at  33  CFR  165,  the  U.S.  Coast  Guard  has 
extended  until  June  15,  2003,  a 
temporary  security  zone  that  imposes 
advanced  notification  requfrements  for 
all  vessels  entering  Port  Hueneme 
Harbor.  The  U.S.  Coast  Guard  extended 
the  effective  period  of  the  temporary 
seciuity  zone  to  continue  protecting 


U.S.  Navy  vessels  and  facilities  at  Port 
Hueneme  from  vessel-borne  threats 
imtil  a  permanent  restricted  area  is 
established.  The  proposed  restricted 
area  would  permanently  establish 
formal  advanced  notification  procedures 
for  all  vessels  and  persons  seeking  to 
enter  Port  Hueneme  Harbor  landward  of 
the  seaward  limits  or  ends  of  the  two 
entrance  jetties. 

Procedural  Requirements 

a.  Review  Under  Executive  Order  12866 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the  , 
Defense  Department  and  the  provisions 
of  executive  order  12866  do  not  apply. 

b.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  the  Regulatory  FlexibiUty  Act 
(Pub.  L.  96-354)  which  requires  the 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(i.e.,  small  business  and  small 
governments).  The  Corps  of  Engineers 
expects  that  the  economic  impact  of  this 
new  restricted  area  would  have 
practically  no  impact  on  the  public,  no 
anticipated  navigational  hazard  or 
interference  with  existing  waterway 
traffic  and  accordingly,  certifies  that  this 
proposal  would  have  no  significant 
economic  impact  on  small  entities. 

c.  Review  Under  the  National 
Environmental  Policy  Act 

The  Los  Angeles  District  is  in  the 
process  of  preparing  an  Environmental 
Assessment  (EA)  for  this  action. 
Although  not  expected  at  this  time, 
based  on  the  minor  nature  of  the 
proposed  additional  restricted  area 
regiilations,  an  Environmental  Impact 
Statement  (EIS)  would  be  prepared  if 
determined  appropriate.  When  the 
NEPA  documentation  is  completed,  it 
will  be  available  for  review  at  the  Los 
Angeles  District  office  listed  at  the  end 
of  the  FOR  FURTHER  INFORMATION 
CONTACT  paragraph,  above. 

d.  Unfunded  Mandates  Act, 

This  rule  does  not  impose  an 
enforceable  duty  among  the  private 
sector  and,  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  section 

202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  found  under  section 

203  of  the  Act,  that  small  governments 
would  not  be  significantly  and  uniquely 
affected  by  this  rulemaking. 


List  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Marine  safety, 
Navigation  (water),  Restricted  areas. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Corps  proposes  to  amend 
33  CFR  part  334  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C.  1)  and 
40  Stat.  892  (33  U.S.C.  3). 

2.  Section  334.1127  is  added  to  read 
as  follows: 

§  334.1 1 27    Naval  Base  Ventura  County, 
Port  Hueneme,  California;  Restricted  Area. 

(a)  The  area.  The  waters  within  Port 
Hueneme  Harbor,  beginning  at  the 
seaward  ends  of  the  two  Port  Hueneme 
Harbor  entrance  jetties,  with  the 
northwestern  entrance  jetty  end 
occurring  at  latitude  34°8'37.0''  N, 
longitude  119°12'58.8''  W  and  the 
southeastern  entrance  jetty  occurring  at 
latitude  34°8'34.8''  N,  longitude 
119°12'43.2''  W  and  extending 
northeasterly  to  the  shoreline. 

(b)  The  regulation.  No  vessels  or 
persons  may  enter  the  restricted  area . 
unless  permission  is  obtained  in 
advance  from  Captain  of  the  Port  or  the 
Commanding  Officer  of  Naval  Base 
Ventura  County.  Commercial  vessels 
that  are  required  to  make  Advanced 
Notifications  of  Arrival  shall  continue  to 
do  so.  All  vessels  must  obtain  clearance 
from  "Control  1"  over  marine  radio 
channel  06  VHF-FM  prior  to  crossing 
the  COLREGS  (Collision  Regulations) 
demarcation  line.  Vessels  without 
marine  radio  capability  must  obtain    > 
clearance  in  advance  by  contacting 
"Control  1"  via  telephone  at  (805)  982- 
3938  prior  to  crossing  the  COLREGS 
demarcation  line.  The  COLREGS 
demarcation  line  is  defined  as  an 
imaginary  line  approximately  1,500  feet 
in  length  connecting  the  seaward  limits 
or  ends  of  the  two  Port  Hueneme  Harbor 
entrance  jetties,  with  the  northwestern 
jetty  end  occurring  at  latitude  34°8'37.0'' 
N,  longitude  119°12'58.8''  W  and  the 
southeastern  entrance  jetty  occurring  at 
34°8'34.8''  N,  longitude  119°12'43.2''  W. 

(c)  Enforcement.  The  regulation  in 
this  section,  promulgated  by  the  United 
States  Army  Corps  of  Engineers,  shall  be 
enforced  by  the  Commanding  Officer  of 
the  U.S.  Naval  Base  Ventura  County,  or 
any  such  agencies  or  persons  as  he/she 
may  designate. 
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Dated:  December  31,  2002. 
Lawrence  A.  Lang, 

Acting  Chief,  Operations  Division,  Directorate 

of  Civil  Works. 

[FR  Doc.  03-562  Filed  1-10-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  13, 
2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Pennsylvania;  published  11- 
12-02 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Pennsylvania;  published  11- 

14-02 
South  Carolina;  published 
11-13-02 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Private  land  mobile' 
sen/ices — 

700  MHz  public  safety 
band;  Federal.  State, 
and  local  public  safety 
agency  communication 
requirements; 
operational,  technical, 
and  spectrum 
1 1    requirements;  published 
11     12-13-02 
FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohbtons: 
Correction;  published  1-14- 
03 
Federal  Election  Campaign 
Act: 

Disclaimers,  fraudulent 
solicitation,  civil  penalties, 
and  personal  use  of 
campaign  funds;  published 
12-13-02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  Devices: 
Cutaneous  cart)on  dioxide 
and  cutaneous  oxygen 
monitors;  Class  II  special 
controls  reclassification; 
published  12-13-02 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Transportation  Equity  Act  for 
21st  Century; 
implementation: 


Indian  Reservation  Roads 
funds;  2003  FY  funds 
distribution;  published  1-8- 
03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER);  published  1- 
6-03 
Ain/vorihiness  standards: 
Transport  category 
airplanes — 

Airspeed  indicating  system 
requirements;  published 
12-12-02, 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Constructive  transfers  and 
transfers  of  property  to 
third  pasty  on  behalf  of 
spouse;  published  1-13-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders: 
Central;  comments  due  by 
1-21-03;  published  11-19- 
02  [FR  02-29030] 
Walnuts  grown  in — 
California;  comments  due  by 
1-21-03;  published  11-21- 
02  [FR  02-29601] 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  Stamp  Program: 

Food  retailers  and 
wholesalers;  administrative 
review  requirements; 
comments  due  by  1-24- 
03;  published  11-25-02 
[FR  02-29889] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber 
sale  and  disposal: 
Timber  sale  contracts 
extension  to  facilitate 
urgent  timber  removal 
from  other  lands; 
comments  due  by  1-21- 
03;  published  11-21-02 
[FR  02-29542] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 


Findings  oa  petitions,  etc. — 
Northern  right  wtiales; 
comments  due  by  1-21- 
03;  published  11-19-02 
[FR  02-29360] 
Fishery  conservation  and 
management: 

Northeastem  United  States 
fishieries — 
Atlantic  bluefish; 
comments  due  by  1-21- 
03;  published  1-6-03 
[FR  03-00179] 
Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  1-21- 
03;  published  12-4-02 
[FR  02-30756] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Indian  organizations  and 
Indian-owned  economic 
enterprises;  utilization; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29465] 
Provisional  award  fee 
payments;  comments  due 
by  1-21-03;  published  11- 
22-02  [FR  02-29466] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Case-by-case  detemiinations 
under  Clean  Air  Act,  etc.; 
comments  due  by  1-20- 
03;  published  12-9-02  [FR 
02-31012] 
Chromium  emissions  from 
hard  and  decorative 
chromium  electroplating 
and  chromium  anodizing 
tanks;  comments  due  by 
1-21-03;  published  11-19- 
02  [FR  02-29334] 
Air  programs: 
Commercial  and  industrial 
solid  waste  incinerators 
constructed  on  or  before 
November  30,  1999; 
Federal  plan 
requirements;  comments 
due  by  1-24-03;  published 
11-25-02  [FR  02-28923] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Mississippi;  comments  due 
by  1-21-03;  published  12- 
20-02  [FR  02-31977] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Minimal  risk  active  and  inert 
.ingredients;  tolerance 
exemptions;  comments 
due  by  1-21-03;  published 
11-20-02  [FR  02-29172] 
Water  supply: 
National  primary  drinking 
water  regulations — 


\ 


Arsenic  standard; 
clarification;  comments 
due  by  1-22-03; 
published  12-23-02  [FR 
02-32376] 
FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 
Aftoitration  services: 
Fee  schedule;  comn>ents 
due  by  1-24-03;  published 
11-25-02  [FR  02-29481] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare: 
Home  health  agencies  and 
other  entities^  posthospital 
refen-al;  nondiscrimination; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29563] 
Hospice  care  amendments; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29798] 
Photocopying  reimbKjrsement 
methodology;  comments 
due  by  1-21-03;  published 
11-22-02  [FR  02-29076] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Neurological  devices — 
Human  dura  mater; 
classification;  comments 
due  by  1-20-03; 
published  10-22-02  [FR  . 
02-26816] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Preble's  meadow  jumping 
mouse;  comments  due 
by  1-21-03;  published 
11-21-02  [FR  02-29618] 
FirKJings  on  petitions,  etc. — . 
Cerulean  wari^ler; 
comments  due  by  1-21- 
03;  published  10-23-02 
[FR  02-27004] 
JUSTICE  DEPARTMENT 
Parole  Commission 
Federal  pnsoners:  paroling 
and  releasing,  etc.: 
United  States  and  District  of 
Columbia  Codes; 
prisoners  servir>g 
sentences 
Military  prisoners; 
mandatory  release; 
comments  due  by  1-21- 
03;  published  11-7-02 
[FR  02-28318] 
PERSONNEL  MANAGEMENT 
OFFICE 

OPM  employee  responsibilities 
and  conduct;  comments  due 


^ 
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by  1-21-03;  published  11- 
'    20-02  (FR  02-29439] 
Organization,  functions,  and 
authority  delegations: 
Federal  Executive  Boards; 

comments  due  by  1-24- 

03;  published  11-25-02 

(FR  02-29848] 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Division  6.2  infectious 

substances  and  other 

related  changes;  revisions; 

comments  due  by  1-21- 

03;  published  12-19-02 

[FR  02-31990] 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Hearings  and  Appeals 

Office;  procedural  rules 

governing  cases; 

comments  due  by  1-21- 

03;  published  11-22-02 

[FR  02-29272] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Florida;  comments  due  by 

1-21-03;  published  12-20- 

02  [FR  02-32140] 
TRANSPORTATION 
DEPARTMENT 
Fedefal  Avi^ion 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 

1-24-03;  published  12-10- 

02  [FR  02-31134) 


de  Havilland;  comments  due 
by  1-22-03;  published  11- 
15-02  [FR  02-28999] 
Hartzell  Propeller,  Inc.; 
comments  due  by  1-21- 
03;  published  11-21-02 
[FR  02-29676] 
Piaggio  Aero  Industries 
S.p.A.;  comments  due  by 
1-22-03;  published  11-20- 
02  [FR  02-29133] 
Pilatus  Aircraft  Ltd.; 
comments  due  by  1-23- 
03;  published  12-18-02 
[FR  02-31753] 
Ainworthiness  standards: 
Transport  category 
airplanes — 

Public  address  system; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29668] 
Class  E  airspace;  comments 
due  by  1-22-03;  published 
12-10-02  [FR  02-29898] 
Class  E5  airspace;  comments 
due  by  1-23-03;  published 
12-24-02  [FR  02-32416] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Defect  and  noncompliance — 
Manufacturer's  remedy 
program;  acceleration; 
comments  due  by  1-21- 
03;  published  12-5-02 
[FR  02-30523] 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Stock  dispositions; 
suspension  of  losses; 
comments  due  by  1.-21- 
03;  published  10-23-02 
[FR  02-26835] 


LIST  OF  PUBLIC  LAWS 

This  is  the  first  in  a  continuing 
list  of  public  bills  from  the 
current  session  of  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
conjunction  witfi  "PLUS" 
(Public  Laws  Update  Service) 
on  202-741-6043.  This  list  is 
also  available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
wwwaccess.gpo.gov/r)ara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 


S.  23/P.L.  108-1 

To  provide  for  a  5-month 
extension  of  the  Temporary 
Extended  Unemployment 
Compensation  Act  of  2002 
and  for  a  transition  period  for 
individuals  receiving 
compensation  when  the 
program  under  such  Act  ends. 
(Jan.  8,  2003;  117  Stat.  3) 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscrit>e,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Office's  GPO  Access  Sen/ice  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$11 95.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Numl>ef  Price       Revision  Date 

1,  2  (2  Reserved) (869-048-00001-1) 9.00       Jan.  1,  2002 

3  (1997  Compilation 
pnd  Parts  100  and 
101) (869-048-00002-0) 59.00 

4 (869-048-00003-8)  .... 


'Jan.  1,2002 

9.00  "Jan.  1,2002 

5  Parts: 

1-W  (869-048-00004-6) 57.00  Jan.  1,  2002 

700-1199 (869-048-00005-4) 47.00  Jan.  1,  2002 

1200-End,  6  (6 

Reserved) (869-048-00006-2) 58.00  Jan.  1,  2002 

7  Parts: 

1-26 (869-048-00001-1) 41.00  Jan.  1,  2002 

27-52  (869-048-00008-9) 47.00  Jan.  1,  2002 

53-209 (869-048-00009-7) 36.00  Jan.  1,  2002 

210-299 (869-048-00010-1) 59.00  Jan.  1,  2002 

300-399 (869-048-00011-9) 42.00  Jon.  1,  2002 

400-699 (869-048-00012-7) 57.00  Jan.  1,  2002 

700-899 (869-048-00013-5) 54.00  Jan.  1,  2002 

900-999 (869-048-00014-3) 58.00  Jan.  1,  2002 

1000-1199  (869-048-O0015-1) 25.00  Jan.  1,  2002 

1200-1599  (869-048-00016-0) 58.00  Jan.  1,  2002 

1600-1899  (869-048-000 17-8) 61.00  Jan.  1,  2002 

1900-1939  (869-048-00018-6) 29.00  Jan.  1,2002 

1940-1949  (869-048-00019-^) 53.00  Jan.  1,2002 

1950-1999  (869-048-00020-8) 47.00  Jan.  1,2002 

2000-End (869-048-00021-6) 46.00  Jon.  1,  2002 

8  (869-O48-00022-4) 58.00  Jan.  1,  2002 

9  Parts: 

1-199  (869-048-00023-2) 58.00  Jan.  1,  2002 

200-End  (869-O48-O0024-1) 56.00  Jan.  1,  2002 

10  Parts: 

1-60  (869-048-00025-4) 58.00  Jan.  1,  2002 

51-199 (869-O48-00026-7) 56.00  Jan.  1,  2002 

200-499 (869-048-00027-5) 44.00  Jan.  1,  2002 

500-€nd  (869-048-00028-3) 58.00  Jan.  1,2002 

11  (86WI48-00029-1) 34.00  ■   Jan.  1,  2002 

12  Parts: 

1-199  (869-048-00030-5) 30.00  Jan.  1,  2002 

200-219 (869-048-00031-3) 36.00  Jan.  1.  2002 

220-299 (869-048-00032-1) 56.00  Jan.  1,  2002 

300-499 (869-048-00033-0) 45.00  Jan.  1,  2002 

500-599 (869-048-00034-6) 42.00  Jan.  1,  2002 

60O-End ....(869-048-00035-6) 61.00  Jan.  1,2002 

13  (869-048-00036-4) 47.00  Jan.  1,  2002 


TMa  Stock  Nuiniter 

14  Parts: 

1-59  (869-048-00037-2) 

60-139 (869-048-00038-1) 

140-199 (869-048-00039-9) 

200-1199 (869-048-0004O-2) 

1200-End (869-04*-O0041-l) 

15  Parts: 

0-299  (869-048-00042-9) 

300-799 (869-048-00043-7) 

800-£nd  (869-048-00044-5) 

16  Parts: 

0-999 (869-048-00045-3) 

1000-End (869-048-00046-1) 

17  Parts: 

1-199 (869-048-00048-8) 

200-239 (869-048-00049-6) 

240-End (869-048-00050-0) 

18  Parte: 

1-399  (869-048-00051-8) 

40O-End  (869-048-00052-6) 

19  Parte: 

1-140  (869-048-00053-4) 

141-199 (869-048-00054-2) 

200-End  (869-048-00055-1) 

20  Parte: 

1-399  (869-048-00056-9) 

400-499 (869-048-00057-7) 

500-End  (869-048-00058-5) 

21  Parte: 

1-99  (869-048-00059-3) 

100-169 (869-O48-0006O-7) 

170-199 (869-048-00061-5) 

200-299 (869-048-00062-3) 

300-499 (869-O48-00063-1) 

500-599 (869-048-00064-0) 

600-799 (869-048-00065-8) 

800-1299  (869-048-00066-6) 

1300-End (869-048-00067-4) 

22  Parte: 

1-299  (869-048-00068-2) 

300-End (869-048-00069- 1) 

23 (869-048-00070-4) 

24  Parts: 

0-199 (869-048-00071-2) 

200-499 (869-048-00072-1) 

500-699 (869-048-00073-9) 

700-1699 (869-048-00074-7) 

1700-End (869-048-00075-5) 

25  (869-048-00076-3) 

26  Parte: 

§§10-1-1.60  (869-048-00077-1) 

§§1.61-1.169 (869-048-00078-O) 

§§1.170-1.300 (869-048-00079-8) 

§§1.301-1.400 (869-048-00080-1) 

§§1.401-1.440 (869-048-00081-0) 

§§1.441-1.500  (869-048-00082-8) 

§§1.501-1.640 (869-048-00083-6) 

§§1.641-1.850 (869-048-00084-4) 

§§1.851-1.907  (869-048-00085-2) 

§§1.908-1.1000  (869-048-00086-1) 

§§1,1001-1.1400  (869-048-00087-9) 

§§1.1401-End  (869-048-00088-7) 

2-29 (869^)48-00089-5) 

30-39 (869-048-00090-9) 

40-49  (869-048-00091-7) 

50-299 (869-048-00092-5) 

300-499 (869-048-00093-3) 

500-599 (869-048-00094-1) 

600-End  (869-048-00095-0) 

27  Parts: 

1-199  (869-048-00096-8) 


Prtoa      Revision  Dale 


60.00 

58.00 

.  29.00 

.  47.00 

.  41.00 

.'  37.00 

.  58.00 

.  40.00 

.  47.00 

.  57.00 

.  47.00 

.  55.00 

.  59.00 

.  59.00 

.  24.00 

.  57.00 

.  56.00 

.  29.00 

.  47.00 

.  60.00 

.  60.00 

.  39.00 

.  46.00 

.  47.00 

.  16.00 

.  29.00 

.  46.00 

.  16.00 

,.  56.00 
22.00 

..  59.00 

..  43.00 

..  40.00 

'..  57.00 

..  47.00 

..  29.00 

..  58.00 

..  29.00 

..  68.00 

..  45.00 

..  58.00 

..  55.00 

..  44.00 

..  60.00 

..  47.00 

..  44.00 

..  57.00 

..  57.00 

..  56.00 

..  58.00 

..  61.00 

..  57.00 

..  39.00 

..  26.00 

..  38.00 

..  57.00 

..  12.00 

..  16.00 

..  61.00 


Jan.  1,2002 
Jan.  1,2002 
Jan,  1,2002 
Jan.  1,2002 
Jan.  1,  2002 

Jon.  1,2002 
Jan.  1.2002 
Jan.  1,2002 

Jon.  1,2002 
Jan.  1,2002 

Apr.  1,  2002 
Apr,  1.2002 
Apr,  1.2002 

Apr.  1,2002 
Apr.  1,2002 

Apr,  1.2002 
Apr,  1,  2002 
Apr.  1.2002 

Apr.  1,2002 
Apr,  1,2002 
Apr,  1,2002 

Apr,  1.2002 
Apr,  1,2002 
Apr.  1.2002 
Apr,  1,2002 
Apr.  1,2002 
Apr.  1.2002 
Apr.  1.2002 
Apr.  1,2002 
Apr.  1.2002 

Apr.  1,2002 
Apr,  1,2002 

Apr.  1,2002 

Apr,  1.2002 
Apr.  1,2002 
Apr,  1,2002 
Apr,  1.2002 
Apr.  1.2002 

Apr.  1.2002 

Apr.  1,2002 
Apr,  1,2002 
Apr,  1.2002 
Apr,  1.2002 
Apr,  1,2002 
Apr.  1,2002 

'Apr,  1,2002 
Apr,  1,2002 
Apr.  1,2002 
Apr,  1,  2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr,  1,2002 
Apr.  1,2002 
Apr.  1.2002 

»Apr,  1.2002 
Apr.  1.2002 

Apr.  1,2002 
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stock  Number  Price 

.  (869-048-00097-6) 13.00 


Title 

200-End  

28  Parts: 

0-42  (869-048-00098-4) 58.00 

43-end  (869-048-00099-2)  55.00 

29  Parts: 

0-99  (869-048-00100-0) 45.00 

100-499 (869-048-00101-8) 21.00 

500-899 (869-048-00102-6) 58.00 

900-1899  (869-048-00103-4) 35.00 

1900-1910  (§§1900  to 

1910.999)  (869-04^-00104-2) 58.00 

1910  (§§1910.1000  to 

end)  (869-048-O0105-1) 42.00 

1911-1925  (869-048-00106-9) 29.00 

1926  (869-048-00107-7) 47.00 

1927-£nd (869-048-00108-5) 59.00 

30  Parts: 

1-199 (869-048-00109-3) 56.00 

200-699 (869-048-001 10-7) 47.00 

700-£nd  (869-048-00111-5) 56.00 

31  Parts: 

0-199  (869-048-00112-3) 35.00 

200-End  (869-048-00113-1) 60.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39.  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

1-190  (869-048-00114-0) 56.00 

191-399 (869-048-001 15-8) 60.00 

400-629 (869-048-001 16-6) 47.00 

630-699 (869-048-00117-4)  37.00 

700-799 (869-048-001 18-2) 44.00 

800-£nd  (869-048-00119-1) 46.00 

33  Parts: 

1-124  (869-048-00120-4) 

125-199 (869-048-00121-2) 

20(Hnd  (869-048-00122-1) 

34  Parts: 

1-299  ....', (869-048-00123-9) 

300-399 (869-048-00124-7) 

400-£nd  (869-048-00125-5) 

35  (869-048-001 26-3) 

36  Parts 

1-199  (869-048-00127-1) 

200-299 (869-048-00 128-0) 

300-End  (869-048-00129-8) 


47.00 
60.00 
47.00 

45.00 
43.00 
59.00 

10.00 


36.00 
35.00 
58.00 


Revision  Date 
Apr.  1.  2002 

July  1,  2002 
July  1,  2002 

•July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 

July  1,2002 

8  July  1,2002 

July  1,  2002 

July  1,  2002 

July  1,  2002 

July  1,  2002 
July  1,  2002 
July  1,2002 


Titie 


Stocii  Number 


Price       Revision  Date 


July  1, 
July  1, 


2002 
2002 


2  July  1,  1984 
2  July  1,  1984 
2  July  1,  1984 
July  1,  2002 
July  1.  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,2002 

July  1,2002 
July  1,2002 
July  1,  2002 

July  1,  2002 
July  1,  2002 
July  1,2002 

'July  1,2002 

July  1,  2002 
July  1,  2002 
July  1,2002 


37  (869-048-00 130-1) 47.00        July  1,  2002 

38  Parts: 

0-17  (869-048-00131-0)  .. 

18-Cnd  (869-048-00132-8)  .. 


57.00 
58.00 

(869-048-00133-6)  .......     40.00 


39  

40  Parts: 

1-49  (869-048-00134-4) 57.00 

50-51   (869-048-00135-2) 40.00 

52  (52.01-52.1018) (869-048-00136-1) 55.00 

52  (52.1019-£nd)  (869-048-00137-9) 58.00 

53-59 (869-048-00138-7) 29.00 

60(60.1-€nd)  (869-048-00139-5) 56.00 

60  (Apps)  (869-048-00140-9) 51.00 

61-62  (869-048-00141-7) 38.00 

63(63.1-63.599)  (869-048-00142-5) 56.00 

63  (63.600-63.1199)  (869-048-00143-3) 46.00 

63  (63.1 200-End)  (869-048-00144-1) 61.00 

64-71  (869-048-00145-0) 29.00 

72-80 (869-048-00146-8) 59.00 

81-65  (869-048-00147-6) 47.00 

86  (86.1-86.599-99)  (869-048-00148-4) 52.00 

86  (86.600-1-End)  (869-048-00149-2) 47.00 

87-99  (869-048-00150-6) 57.00 


July  1,  2002 
July  1,2002 

July  1,  2002 

July  1,  2002 
July  1,  2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,  2002 

8July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,  2002 

«July  1,  2002 
July  1,2002 
July  1,2002 


100-135 (869-O48-00151-4) 42.00 

136-149 (869-048-00152-2) 58.00 

150-189 (869-048-00153-1) 47.00 

190-259 (869-048-00154-9) 37.00 

260-265 (869-048-00155-7) 47.00 

266-299 (869-048-00156-5) 47.00 

300-399 (869-048-00157-3) 43.00 

400-424 (869-048-00158-1) 54.00 

425-699 (869-048-00159-0) 59.00 

700-789 (869-048-00160-3) 58.00 

790-End  (869-048-00161-1) 45.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7  ^ 6.00 

8  y 4.50 

9 1 13.00 

10-17 .J 9.50 

18,  Vol.  I,  Ports  1-5  ^. 13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100 13.00 

1-100  (869-048-00162-0) 23.00 

101 (869-048-00  r63-8) 43.00 

102-200 (869-048-00164-6) 41.00 

201-End  (869-048-00165-4) 24.00 

42  Parts: 

1-399 (869-048-00166-2) 56.00 

400-429 (869-048-00167-1) 59.00 

43(>-End  (869-048-00168-9) 61.00 

43  Parts: 

1-999  (869-048-00169-7) 47.00 

1000-end  (869-048-00170-1) 59.00 

44  (869-048-00171-9) 47.00 

45  Parts: 

1-199 (869-048-00172-7) 57.00 

200-499 (869-048-00173-5) 31.00 

500-1199 (869-048-00174-3) 47.00 

1200-End (869-048-00175-1) 57.00 

46  Parts: 

1-40  (869-048-00176-0) 44.00 

41-69  (869-048-00177-8) 37.00 

70-89  (869-048-00178-6) 14.00 

90-139 (869-044-00179-9) 41.00 

140-155 (869-048-00180-8) 24.00 

156-165 (869-048-00181-6) 31.00 

166-199 (869-048-00 182-4) 44.00 

200-499 (869-048-00 183-2) 37.00 

500-End  (869-048-00184-1) 24.00 

47  Parts: 

0-19  (869-048-00185-9) 57.00 

20-39  .._ (869-048-00 186-7> 45.00 

40-69  (869-044-00187-0) 36.00 

70-79  (869-044-00188-8) 58.00 

80-End  (869-044-00189-6) 55.00 

48  Chapters: 

1  (Ports  1-51)  (869-044-00190-0) 60.00 

1  (Ports  52-99)  (869-044-00191-8) 45.00 

2  (Ports  201-299)  (869-048-00192-1) 53.00 

3-6 (869-048-00193-0) 30.00 

7-14  (869-044-00194-2) 51.00 

15  28  (869-044-00195-1) 53.00 

29-End  (869-048-00196-4) 38.00 

49  Parts: 

1-99  .'. (869-048-00197-2)  .. 

100-185 (869-044-00198-5)  .. 

186-199 (869-048-00199-9)  .. 

200-399 (869-044-00200-1)  .. 

400-999 (869-044-00201-9)  .. 

1000-1199  (869-048-00202-2)  .. 


56.00 
60.00 
18.00 
60.00 
58.00 
25.00 


July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 


3  July  1 

3  July  1 

3  July  1 

3  July  1 

3  July  1 

3  July  1 

3  July  1 

3"July  1 

3  July  1 

3  July  1 

3  July  1 

July  1 

July  1 

July  1 

July  1 

Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 

Oct.  1 


Oct.  1 

'Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
'Oct.  1 
'Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
'Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
20(D2 

2002 

2002 
2002 
2002 
2002 

2002 
2002 
2002 
2001 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2001 
2001 
2001 

2001 
2001 
2002 
2002 
2001 
2001 
2002 

2002 
2001 
2002 
2001 
2001 
2002 
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stock  Number  Price 

(869-048-00203-1) 30.00 


Title 

1200-End 

50  Parts: 

1-199  (869-044-00204-3) 63.00 

200-599 (869-048-00206-5) 38.00 

600-End  (869-044-00206-0) 55.00 

CFR  Index  and  Findings 
Aids (869-048-00047-0) 59.00 

Complete  2001  CFR  set .1,195.00 

Microfiche  CFR  Edition; 

Subscription  (mailed  as  issued)  298.00 

Individual  copies 2.00 

C>3mplete  set  (one-time  mailing) 290.00 

C^omplete  set  (one-time  mailing)  247.00 


Revision  Date 
Oct.  1,2002 

Oct.  1,2001 
Oct.  1,  2002 
Oct.  1,  2001 

Jan.  1,  2002 
2001 

2000 
2000 
2000 

1999 

'  Secause  Title  3  is  an  annual  compilation,  ttus  volume  and  ail  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

^Itie  Ji^y  1,  1985  edition  of  il  CFR  Parts  1-189  contains  a  note  only  for 
Ports  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
in  Ports  1-39,  consult  the  three  CFR  volumes  Issued  as  of  July  1,  1984,  containing 
those  parts. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  Issued  as  of  July  1, 
1984  containing  those  chapters. 

*  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2001,  through  January  1,  2002.  The  CFR  volume  issued  as  of  January  1, 
2001  should  be  retained. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  AprH 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2001.  through  April  1,  2002.  The  CFR  volume  Issued  as  of  Apr!  1,  2001  should 
be  retained. 

'No  amerxlments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2001.  through  July  1,  2002.  The  CFR  volume  issued  as  of  July  1,  2001  should 
be  retained. 

'>  No  amendments  to  this  volume  were  promulgated  durir>g  the  period  October 
1,  2M1,  through  Octptier  1,  2002.  The  CFR  volume  issued  as  of  October  1, 
2001  should  be  retained. 
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See  National  Oceanic  and  Atmospheric  Administration 

Community  Development  Financial  Institutions  Fund 

NOTICES 
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Northern  Utilities,  Inc.,  1828 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Stationary  combustion  turbines,  1887-1929 


NOTICES 

Air  pollution  control:  > 

Citizens  suits;  proposed  settlements — 
Communities  for  a  Better  Environment  et  al.,  1845- 
1846 
Pesticide,  food,  and  feed  additive  petitions: 

Alco  Chemical,  1846-1849 
Reports  and  guidance  documents;  availability,  etc.: 
National  Children's  Study;  remote  collection  of  data;   • 
innovative  technologies,  1849-1850 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Koppers  Charleston  Site,  SC,  1850 
Water  pollution  control: 
Total  maximum  daily  loads — 
Big  Creek,  LA,  1850-1851 

Executive  Office  of  ttie  President 

See  Presidential  Documents 

Farm  Service  Agency 

NOTICES 

Agency  information  collection  activities:  - - 

Proposed  collection;  comment  request,  1812-1813 

Federal  Aviation  Administration 

RULES 

Standard  instrument  approach  procedures,  1794-1796 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 

Transponder  continuous  operation,  1941-1947 
Airports: 

Passenger  facility  charge  rule;  air  carriers  compensation; 
revisions,  1807-1808 
Airworthiness  directives: 

Pilatus  Aircraft  Ltd.,  1802-1804 

Stemme  GmbH  &  Co.  KG,  1805-1807 
Airworthiness  standards: 

Transport  category  airplanes — 

Fuselage  doors;  design  standards,  1931-1940 

Federal  Election  Commission 

RULES 

Contribution  and  expenditure  limitations  and  prohibitions: 
Contribution  limits  increase,  prohibition  on  contributions 
and  donations  by  minors,  and  expenditures  by 
foreign  nationals 
Transmittal  to  Congress  and  effective  date  delay  and 
correction;  correction,  1793 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Nevada  Power  Co.  et  al.,  1838-1841 
Environmental  statements;  availability,  etc.: 

FPL  Energy  Maine  Hydro,  LLC,  1841-1842 
Hydroelectric  applications,  1842-1843 
Meetings: 

Capital  availability  for  energy  markets;  technical 
conference,  1843 
Meetings;  Sunshine  Act,  1843-1845 


IV 
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National  Register  of  Historic  Places: 
Programmatic  agreement  for  managing  properties; 
restricted  service  list — 
New  York  Power  Authority,  1845 

Applications,  hearings,  determinations,  etc.: 
Alliance  Pipeline  L,P..  1829-1830 
CenterPoint  Energy  Gas  Transmission  Co.,  1830-1831 
Columbia  Gas  Transmission  Corp.,  1831-1832 
Columbia  Gulf  Transmission  Co.,  1832 
El  Paso  Natural  Gas  Co.,  1832-1833 
High  Island  Offshore  System,  L.L.C.,  1833 
Iroquois  Gas  Transmission  System,  L.P.,  1833-1834 
Kern  River  Gas  Transmission  Co.,  1834 
National  Fuel  Gas  Supply  Corp.,  1834-1835 
Natural  Gas  Pipeline  Co.  of  America,  1835 
Questar  Pipeline  Co.,  1835-1836 
Stingray  Pipeline  Company,  L.L.C.,  1836 
Tennessee  Gas  Pipeline  Co.,  1836 
Texas  Eastern  Transmission,  LP,  1836-1837 
Williston  Basin  Interstate  Pipeline  Co.,  1837 
Wisconsin  Natural  Resources  Department,  1837-1838 

Federal  Railroad  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed^oUection;  comment  request,  1884-1885 

Federal  Reserve  System 

RULES 

Extensions  of  credit  by  Federal  Reserve  banks  (Regulation 
A): 
Primary  and  secondary  credit;  initial  interest  rates,  1793- 
1794 
NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  1851 

Committees;  establishment,  renewal,  termination,  etc.: 
Consumer  Advisory  Council,  1851-1853 

Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 
Codex  Alimentarius  Commission — 
Food  Additives  and  Contaminants  Codex  Committee, 
1813-1815 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  National  Institutes  of  Health 

Industry  and  Security  Bureau 

RULES 

'  Export  administration  regulations: 

General  purpose  microprocessors:  export  controls 
revision,  1796-1801 

Interior  Department 

See  Land  Management  Bureau 
See  Minerals  Management  Service 

International  Trade  Administration 

NOTICES 

Antidiunping: 
Gray  portland  cement  and  clinker  from — 

Mexico,  1816-1817 
Pure  magnesium  from — 

Canada.  1817-1819 


Intemational  Trade  Commission 

NOTICES 

Import  investigations: 
Saccharin  from — 
China,  1860-1861 

Justice  Department 

See  Antitrust  Division 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Recreation  management  restrictions,  etc.: 
Colorado  public  lands;  unlawful  use  of  alcohol  by 

underage  persons,  driving  under  influence  of  alcohol 
and/or  drugs,  and  drug  paraphernalia  possession, 
1858-1860 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulfur  operations: 
Documents  incorporated  by  reference,  1808-1811 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Council 
Biological  and  Physical  Research  Advisory  Committee, 
1871 

National  Foundation  on  ttie  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Partnerships  Advisory  Panel,  1871 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1854-1855 
Meetings: 

National  Center  for  Research  Resources,  1855-1856 

National  Institute  of  Allergy  and  Infectious  Diseases, 
1856-1858 

National  Institute  of  Mental  Health,  1857  '  » 

National  Institute  on  Aging,  1856 

National  Institute  on  Deafness  and  Other  Communication 
Disorders,  1856 

Scientific  Review  Center,  1858 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Endangered  and  threatened  species: 
Anadromous  fish  take — 
Columbia  River  basin,  OR  and  WA;  salmon  and 
steelhead,  1819-1821 
Grants  and  cooperative  agreements;  availability,  etc.: 
Chesapeake  Bay;  research  and  development  projects  to 
strengthen,  develop,  and  improve  stock  conditions  of 
fisheries,  1821-1826 
Weather  Research  Program — 
Joint  Hurricane  Testbed  opportunities  for  transfer  of 
research  and  technology  into  tropical  cyclone 
analysis  and  forecast  operations;  correction,  1886 
Permits: 
Endangered  and  threatened  species,  1826-1827 
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Nuclear  Regulatory  Commission 

NOTICES 

Committees;  establishment,  renewal,  tennination,  etc.: 

Reactor  Safeguards  Advisory  Committee,  1873 
Environmental  statements;  availability,  etc.: 

Omaha  Public  Power  District,  1873-1874 
Export  and  import  license  applications  for  nuclear  facilities 
and  materials: 

SQL  Carbon.  LLC,  1874-1875 

Westinghouse  Electric  Co.,  1875 
Meetings;  Sunshine  Act,  1875-1876 
Applications,  hearings,  determinations,  etc.: 

Virginia  Electric  &  Power  Co.,  1871-1873 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Shipyard  employment  safety  and  health  standards: 
Fire  protection;  correction,  1808 

Presidential  Documents 

PROCLAMATIONS 

Trade: 
Generalized  System  of  Preferences;  modification  of  duty- 
free treatment  (Proc.  7637),  1949-1954 


Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  National  Institutes  of  Health 

Rural  Business-Cooperative  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1812-1813 

R|iral  Housing  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1812-1813,  1815 

Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1812-1813 

Environmental  statements;  availability,  etc.: 
Georgia  Transmission  Corp.,  1815-1816 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Government  Securities  Clearing  Corp.,  1876-1878 

Nasdaq  Liffe  Markets,  LLC,  1878-1880 
Applications,  hearings,  determinations,  etc.: 

Case,  LLC.  1876 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Arkansas,  1880 


Meetings: 
Regulatory  Fairness  Boards — 
Region  11;  hearing,  1880 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection  and  submission  for  0MB  review; 
comment  request,  1880-1883 

State  Department 

NOTICES  - 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conunent  request,  1883 

Transportation  Department 

See  Federal  Aviation  Administration  . 
See  Federal  Railroad  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  1883-1884 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications,  1884 

Treasury  Department 

See  Community  Development  Financial  Institutions  Fund 
See  Customs  Service 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  1887-1929 

Part  III 

Transportation  Department,  Federal  Aviation 
Administration,  1931-1940 

Part  IV 

Transportation  Department,  Federal  Aviation 
Administration.  1941-1947 

PartV 

Presidential  Documents,  1949-1954 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives.  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  iottow  the  instmctions. 
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Rules  and  Regulations 


Federal  Register 

Vol.  68,  No.  9 

Tuesday,  January  14,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  110 
[Notice  2003-1] 

Contribution  Limitations  and 
Prohibitions;  Correction 

agency:  Federal  Election  Commission. 
ACTION:  Final  rule;  correction. 

summary:  The  Federal  Election 
Commission  published  a  correction  to 
the  final  rules  governing  contribution 
limitations  and  prohibitions  in  the 
Federal  Register  on  December  27,  2002 
{67  FR  78959).  The  correction,  in  part, 
delayed  the  January  1,  2003  effective 
date  for  revised  11  CFR  110.9.  Due  to  a 
typographical  error,  the  date  of  the 
delayed  effective  date  for  this  section 
was  published  as  January  13,  2002;  the 
correct  delayed  effective  date  for  this 
section  should  have  read  January  13, 
2003. 

EFFECTIVE  DATES:  The  revision  of  11  CFR 
110.9  published  on  November  19,  2002 
(67  FR  69928)  is  effective  January  13, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mai  T.  Dinh,  Acting  Assistant  General 
Counsel,  999  E  Street,  NW., 
Washington,  DC  20463,  (202)  694-1650 
or (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Election  Commission  published 
in  the  Federal  Register  on  December  27, 
2002,  Notice  2002-30  to  delay  the 
effective  date  of  the  revisions  to  11  CFR 
110.9  contained  in  the  Contribution 
Limitations  and  Prohibitions;  Final 
Rule.  67  FR  78959;  see  also  67  FR  69928 
(Ndvember  19,  2002)  (Contribution 
Limitations  and  Prohibitions;  Final 
Rule).  Due  to  a  typographical  error, 
Notice  2002-30  incorrectly  stated  that 
the  delayed  effective  date  for  revised  1 1 
CFR  110.9  would  be  January  13,  2002 
rather  than  January  13,  2003. 
Consequently,  this  Notice  corrects  the 


delayed  effective  date  for  revised  1 1 
CFR  110.9  to  January  13,  2003. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  27,  2002  (67  FR  78959)  of  the 
correction  to  the  final  regulations, 
which  was  the  subject  of  Notice  2002- 
30,  is  revised  as  follows: 

On  page  78959  in  the  DATES  section  in 
the  second  and  third  line  of  the  second 
column,  change  "January  13,  2002"  to 
read  "January  13,  2003." 

Dated:  January  8,  2003. 
Ellen  L.  Weintraub, 

Chair,  Federal  Election  Commission. 
[FR  Doc.  03-666  Filed  1-13-03;  8:45  am] 

BILUNG  CODE  671 5-01 -P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 

[Regulation  A;  Docket  No.  R-1141] 

Extensions  of  Credit  by  Federal 
Reserve  Banks 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Governors  is 
publishing  final  amendments  to 
Regulation  A  to  reflect  its  approval  of 
the  initial  interest  rates  for  extensions  of 
primary  and  secondary  credit.  The 
amendments  also  correct  a 
typographical  error.  These  amendments 
supersede  the  text  of  one  section  of  the 
final  rule  that  the  Board  approved  on 
October  31,  2002,  and  published  in  the 
Federal  Register  on  November  7,  2002. 
The  new  primary  and  secondarj'  credit 
rates  do  not  indicate  a  change  in  the 
stance  of  monetary  policy. 
EFFECTIVE  DATE:  January  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Madigan,  Deputy  Director  (202/ 
452-3828)  or  William  Nelson,  Senior 
Economist  (202/452-3579),  Division  of 
Monetary  Affairs;  or  Stephanie  Martin, 
Assistant  General  Counsel  (202/452- 
3198)  or  Adriarme  Threatt,  Counsel 
(202/452-3554),  Legal  Division;  for 
users  of  Telecommimication  Devices  for 
the  Deaf  (TDD)  only,  contact  202/263- 
4869. 

SUPPLEMENTARY  INFORMATION:  On 

October  31,  2002,  the  Board  announced 
that  it  would  eliminate  the  adjustment 


and  extended  credit  programs  and 
replace  them  with  new  primary  and 
secondary  credit  programs,  effective 
January  9,  2003  (67  FR  67777, 
November  7,  2002).  Reserve  Banks  will 
offer  primary  credit  for  very  short  terms 
(usually  overnight)  as  a  backup  source 
of  liquidity  to  depository  institutions 
that  the  Reserve  Banks  deem  to  be  in 
generally  sound  financial  condition. 
The  Board  expects  that  most  depository 
institutions  will  qualify  for  primary 
credit.  Under  appropriate 
circumstances.  Reserve  Banks  may 
extend  secondary  credit  as  a  backup 
source  of  liquidity  to  depository 
institutions  that  do  not  qualify  for 
primary  credit. 

The  preamble  to  the  Board's  final  rule 
indicated  the  Board's  expectation  that 
the  initial  interest  rate  for  primary  credit 
would  be  100  basis  points  above  the 
prevailing  target  federal  funds  rate  of 
the  Federal  Open  Market  Committee 
(FOMC)  and  that  the  initial  secondary 
credit  rate  would  be  50  basis  points 
"  above  the  primary  credit  rate.  At  the 
time  it  published  its  final  rule,  the 
Board  did  not  know  what  the  target 
federal  funds  rate  would  be  on  January 
9,  2003,  and  thus  could  not  determine 
the  initial  primary  and  secondary  credit 
rates.  Section  201.51(a)-(b)  of  the 
October  2002  final  rule  therefore  simply 
described  the  above-market  rates  for 
primary  and  secondary  credit  but  did 
not  list  the  actual  rates  to  be  in  effgct  on 
January  9,  2003. 

On  January  6,  2003,  the  Federal 
Reserve  Board  approved  requests  by 
each  of  the  12  Federal  Reserve  Banks  to 
establish  an  initial  interest  rate  for 
primary  credit  of  2.25  percent,  which  is 
100  basis  points  above  the  current  target 
federal  funds  rate.  The  Board  also 
approved  requests  by  the  1 2  Federal 
Reserve  Banks  to  establish  an  initial 
secondary  credit  rate  of  2.75  percent. 
These  new  primary  and  secondary 
credit  rates  will  be  listed  in  tables 
contained  at  §  201.51(a)-(b).  The  Board 
also  has  amended  §  201.51(c)  to  correct 
a  typographical  error  in  the  cross- 
reference  to  §  201.4.  These  amendments 
supersede, the  text  of  §  201.51(a)— (c)  that 
appeared  in  the  Board's  October  2002. 
final  rule. 

The  Board  reiterates  that  the  new 
primary  and  secondary  credit  rates 
simply  implement  the  new,  above- 
market  lending  programs  and  do  not 
affect  the  stance  of  monetary  policy,  as 
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indexed  by  the  FOMC's  current  target  of 
1.25  percent  for  the  federal  funds  rate: 
The  Reserve  Banks  will  continue  to 
establish  rates  on  primary,  secondary, 
and  seasonal  credit  at  least  every  two 
weeks,  subject  to  reviow  and 
determination  of  the  Board  of 
Governors,  through  the  same  procedures 
that  have  been  used  in  the  past  to  set  the 
rates  on  adjustment,  extended,  Jind 
seasonal  credit. 

Regulatory  Flexibility  Act  Certification 

Pursuctnt  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  the  new 
primary  and  secondary  credit  rates  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  final  rule  does  not 
impose  any  additional  requirements  on 
entities  affected  by  the  regulation. 


Administrative  Procedure  Act 

The  Board  did  not  follow  the 
provisions  of  5  U.S.C.  553(b)  relating  to 
notice  and  public  participation  in 
connection  with  the  adoption  of  these 
amendments  because  the  Board  for  good 
cause  determined  that  delaying 
implementation  of  the  new  primary  and 
secondary  credit  rates  in  order  to  allow 
notice  and  public  comment  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  in 
fostering  price  stability  and  sustainable 
economic  growth.  For  these  same 
reasons,  the  Board  also  has  not  provided 
30  days  prior  notice  of  the  effective  date 
of  the  rule  under  section  553(d). 

12  CFR  Chapter  II 

List  of  Subjects  in  12  CFR  Fart  201 

Banks,  Banking,  Federal  Reserve 
System,  Reporting  and  recordkeeping. 


Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  chapter  II  to  read  as  follows: 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  248(i)-(j),  343  et  seq., 
347a,  347b,  347c,  348  et  seq.,  357,  374,  374a, 
and  461. 

2.  Section  201.51  (a)  through  (c)  is 
revised  to  read  as  follows: 

§  201 .51     Interest  rates  applicable  to  credit 
extended  by  a  Federal  Reserve  Bank. 

(a)  Primary  credit.  The  interest  rates 
for  primary  credit  provided  to 
depository  institutions  imder  §  201.4(a) 
are: 


Federal  Reserve  Bank 


Boston  

New  York 

Philadelphia  .... 

Cleveland  

Richmond  

Atlanta  

Chicago  

St.  Louis  

Minneapolis  .... 
Kansas  City  .... 

Dallas 

San  Francisco 


Effective 


January 
January 
January 
January 
January 
January 
January 
January 
January 
January 
January 
January 


9,  2003. 
9,  2003. 
9,2003. 
9,2003. 
9,  2003. 
9,  2003. 
9,  2003. 
9,  2003. 
9,2003. 
9.  2003. 
9.  2003. 
9,2003. 


(b)  Secondary  credit  The  interest  rates  for  secondary  credit  provided  to  depository  institutions  under  201.4(b)  are: 


Federal  Reserve  Bank 


Boston  

New  YQrk 

Philadelphia  .... 

Cleveland  

Richmond  

Atlanta  

Chicago  

St.  Louis 

Minneapolis  .... 
Kansas  City  .... 

Dallas  

San  Francisco 


Effective 


January  9, 
January  9, 
January  9, 
January  9, 
January  9, 
January  9, 
January  9, 
January  9, 
January  9, 
January  9, 
January  9, 
January  9, 


2003. 
2003. 
2003. 
2003. 
2003. 
2003. 
2003. 
2003. 
2003. 
2003. 
2003. 
2003. 


(c)  Seasonal  credit.  The  rate  for 
seasonal  credit  extended  to  depository 
institutions  under  §  201.4(c)  is  a  flexible 
rate  that  takes  into  account  rates  on 
market  sources  of  funds. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  )anuary  8,  2003. 
lennifer  J.  lohnson, 
Secretary  of  the  Board. 
[FR  Doc.  03-621  Filed  1-13-03;  8:45  am) 
BIUJNG  COOE  6210-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30349;  Amdt.  No.  3040] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendimnts 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


action:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 


Federal  Register /Vol.  68,  No.  9 /Tuesday,  January  14.  2003 /Rules  and  Regulations  1795 


airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  This  rule  is  effective  January  14, 
2003.  The  compliance  rate  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  14, 
2003. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
,  For  Examination — 

1 .  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independent  Avenue,  SW.,  Washington, 
DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

i  3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
20OJ,  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

I  By  Subscription — Copies  of  all  SLAPs, 
niailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 


Airmen  (NOT AM)  which  are^ 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  9/.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  nimiber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 


Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034;  February  26,  1979);  and  (3) 
does  not  warrant  prepeiration  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  97: 

Air  Traffic  Control,  Airports, 
incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washingtoru  DC  on  January  3, 
2003. 

lames  |.  Bailough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  40103.  40106. 
40113.  40114.  40120,  44502.  44514.  44701.     , 
44719,44721^4722. 

2.  Part  97  is  amended  to  read  as 
follows: 
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§  97.23, 97.25, 97.27, 97.29. 97.31 ,  97.33,  97.95    [Amended] 

Bv  amendine-  §  97  23  VOR.  VOR/DME,  VOR  or  TACAN.  and  VOR/DME  or  TACAN;  §  97.25  LOG,  LOC/DME.  LDA.  LDA/ 
DME.  SDF.  SDF/DME:  §97.27 NDB.  NDB/DME;  §97.29  ILS.  ILS/DME,  ISMLS,  MLS/DME.  MLS/RNAV;  §97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §97.35  COPTER  SIAPs,  Identified  as  follows: 

*  *  *  Effective  Upon  Publication 


FDC  date 


12/11/02 
12/16/02 
12/18/02 

12/20/02 
12/20A)2 
12/20/02 
12/20/02 
12/20/02 
12/20/02 
12/20/02 
12/20/02 
12/20/02 
12/20/02 
12/30/02 


State 


PA 
MD 
VA 

OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
NY 
OR 
NM 


City 


Bedford  

Annapolis  .. 
Roanoke  ... 

Portland  .... 
Portland  .... 
Portland  .... 
Portland  .... 
Portland  .... 
Portland  .... 
Portland  .... 
Portland  .... 
New  York  .. 
Portland  .... 
Las  Cnices 


Airport 


BEDFORD  COUNTY 

LEE  

ROANOKE  REGIONAL/ 
WOODR  UM  FIELD. 

PORTLAND  INTL  

PORTLAND  INTL  

PORTLAND  INTL  

PORTLAND  INTL  

PORTLAND  INTL  

PORTLAND  INTL  

PORTLAND  INTL  

PORTLAND  INTL  

JOHN  F.  KENNEDY  INTL 

PORTLAND  INTL  

LAS  CRUCES  INTL 


FDC 
Number 


2/2732 
2/2859 
2/2903 

2/2955 
2/2956 
2/2957 
2/2958 
2/2959 
2/2961 
2/2962 
2/2963 
2/2966 
2/2967 
2/3098 


Subject 


GPS  RWY  32,  Orig-B 
RNAV  (GPS)  RWY  30,  Orig. 
RNAV  (GPS)  RWY  33,  Orig-A. 

NDB  RWY  28R,  Amdt  11. 

ILS  RWY  10L,  Amdt  1C. 

ILS  RWY  28L  Orig-B. 

ILS  RWY  28R,  Amdt  12B. 

LOC/DME  RWY  21,  Amdt  7A. 

VOR/DME  RWY  21,  Orig-A. 

VOR  RWY  28R,  Amdt  2. 

VOR-A,  Amdt  9A 

ILS  RWY  4R,  Amdt  29A. 

ILS  RWY  10R  (CAT  I,  II.  Ill)  Amdt  31A. 

ILSRWY30.  Amdt  1. 


[PR  Doc.  03-651  Filed  1-13-03;  8:45  am] 

BILLIfKS  CODE  4910-13-M 

DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

15  CFR  Parts  744  and  774 
[Docket  No.  021216312-2312-01] 
RIN  0694-AC66 

Revision  of  Export  Controls  for 
General  Purpose  Microprocessors 

agency:  Bureau  of  Industry  and 
Security,  Commerce. 
action:  Final  Rule. 

SUMMARY:  The  Bureau  of  Industry  and 
Security  (BIS)  is  amending  the  Export 
Administration  Regulations  (EAR)  to 
implement  revisions  to  national  security 
controls  for  microprocessors  that  were 
agreed  upon  in  the  February  2002 
meeting  of  the  Wassenaeir  Arrangement 
on  Export  Controls  for  Conventional 
Arms  and  Dual-Use  Goods  and 
Technologies  (Wassenaar  Arrangement). 
This  final  rule  removes  license 
requirements  for  exports  and  reexports 
of  general  purpose  microprocessors  to 
most  destinations  to  conform  with 
chcmges  in  the  List  of  Dual-Use  Goods 
and  Technologies  maintained  and 
agreed  to  by  governments  participating 
in  the  Wassenaar  Arrangement.  This 
rule  retains  license  requirements  for 
exports  and  reexports  to  designated 
terrorist-supporting  countries.  In 
addition,  this  rule  establishes  a  new 
license  requirement  for  the  export  or 
reexport  of  general  purpose 


microprocessors  if,  at  the  time  of  the 
export  or  reexport,  the  exporter  or 
reexporter  knows,  has  reason  to  know, 
or  is  informed  by  BIS  that  the  item  will 
be  or  is  intended  to  be  used  for  a 
"military  end-use"  in  a  country  that  is 
of  concern  for  national  security  reasons 
or  by  a  "military  end-user"  in  such  a 
country.  This  license  requirement  does 
not  apply  to  items  for  the  official  use  by 
personnel  and  agencies  of  the  U.S. 
Government  or  agencies  of  a  cooperating 
government  in  a  country  of  concern  for 
national  security  reasons.  The  license 
review  standard  for  applications  to 
export  or  reexport  general  purpose 
microprocessors  subject  to  this  license 
requirement  is  a  presumption  of  denial. 
No  license  exceptions  are  available  for 
this  license  requirement. 
EFFECTIVE  DATE;  This  rule  is  effective: 
January  14,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  Cook,  Office  of  Exporter 
Services,  Bureau  of  Exoprt 
Administration,  Telephone:  (202)  482- 
2440. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  implements  changes  in  the 
List  of  Dual-Use  Goods  and 
Technologies  maintained  and  agreed  to 
by  governments  participating  in  the 
Wassenaar  Arrangement  on  Export 
Controls  for  Conventional  Arms  and 
Dual-Use  Goods  and  Technologies 
(Wassenaar  Arrangement)  in  February 
2002.  General  purpose  microprocessors, 
which  are  produced  in  very  large 
volumes  and  sold  through  a  variety  of 
channels,  aroused  in  numerous  civilian 
applications  worldwide,  such  as 


personal  computers,  cellular  telephones, 
personal  digital  assistants,  and  wireless 
base  stations.  General  purpose 
microprocessors  may  also  be  used  in  a 
wide  variety  of  military  applications 
and  weapons  systems.  The  continuous, 
rapid  increase  in  microprocessor 
capabilities  has  necessitated  frequent 
adjustment  to  export  control  parameters 
to  avoid  expending  limited  export 
control  resources  on  mass  market  items. 

While  some  general  purpose 
microprocessors  will  remain  under  the 
classification  of  Export  Control 
Classification  Number  (ECCN)  3A001  on 
the  Commerce  Control  List  (CCL) 
(Supplement  No.  1  to  part  774  of  the 
EAR),  this  rule  moves  most  general 
piupose  microprocessors  to  ECCN 
3A991.  Specifically,  3A001.a.3.a  is 
removed  and  reserved  and  3A991.a.l  is 
created  to  control  the  export  and 
reexport  of  "microprocessor 
microcircuits".  "microcomputer 
microcircuits",  and  microcontroller 
microcircuits  having  a  "composite 
theoretical  performance"  ("CTP")  of 
6,500  million  theoretical  operations  per 
second  (MTOPS)  or  more  and  an 
arithmetic  logic  unit  with  an  access 
width  of  32  bit  or  more  to  coimtries  in 
"AT  column  1"  of  the  Commerce 
Country  Chart  (see  Supplement  No.  1  of 
part  738  of  the  EAR)  for  anti-terrorism 
(AT)  reasons.  Currently,  North  Korea, 
Sudan  and  Syria  are  listed  in  "AT 
column  1."  However,  the  Commerce 
Coimtry  Chart  directs  you  to  part  746  of 
the  EAR  to  determine  license 
requirements  for  other  state  sponsors  of 
terrorism,  i.e.,  Cuba,  Iran,  Iraq,  and 
Libya. 
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This  rule  also  creates  a  new  §  744.17, 
"Restrictions  on  certain  exports  and 
reexports  of  general  purpose 
microprocessors  for  'military  end-uses' 
and  to  'military  end-users.'  In  addition 
to  the  license  requirements  for  AT     ' 
reasons  specified  in  ECCN  3A991.a.l  on 
the  CCL  and  §§  742.9,  742.10  and  742.18 
of  the  EAR,  no  one  may  export  or 
reexport  an  item  classified  imder  ECCN 
3A991.a.l  without  a  license  if,  at  the 
time  of  the  export  or  reexport,  the 
exporter  or  reexporter  knows,  has 
reason  to  know,  or  is  informed  by  BIS, 
that  the  item  will  be  or  is  intended  to 
be  used  for  a  'military  end-use,'  as 
defined  in  paragraph  (d)  of  this  section, 
in  Country  Group  D:l  (see  Supplement 
No.  1  to  part  740  of  theEAR);  or  by  a 
'military  end-user,'  as  defined  in 
paragraph  (e)  of  this  section,  in  Country 
Group  D:l.  The  definitions  of  the  term 
"know"  and  "knowledge"  set  forth  in 
section  772.1  of  the  EAR  apply  to  this 
license  requirement.  This  rule  also 
defines,  for  purposes  of  the  newly 
created  §  774.17,  the  terms  'military 
end-use'  and  'military  end-user.'  In 
addition,  this  rule  adds  a  new 
Supplement  No.  1  to  part  744  to  give 
examples  of  military  items  in  which  this 
type  of  microprocessor  could  be  used. 
"This  license  requirement  does  not  apply 
to  items  for  the  official  use  by  persormel 
and  agencies  of  the  U.S.  Government  or 
agencies  of  a  cooperating  government  in 
a  Country  Group  D:l  country.  See 
§  740.11(b)(3)  of  die  EAR  for  definitions 
of  "agency  of  the  U.S.  Govermnent"  and 
"agency  of  a  cooperating  government." 
The  license  review  standard  for 
applications  to  export  or  reexport 
general  purpose  microprocessors  under 
section  744.17  is  a  presumption  of 
denial.  No  license  exceptions  are 
available  for  this  license  requirement. 
Although  the  Export  Administration 
Act  expired  on  August  20,  2001,  the 
President,  through  Executive  Order 
13222  of  August  17,  2001  (66  FR  44025, 
3  CFR,  2001  Comp.,  p.  783)),  as 
extended  by  the  Notice  of  August  14, 
2002  (67  FR  53721,  August  16,  2002), 
has  continued  the  Export 
AdministratiOTi  Regulations  in  effect 
under  the  International  Emergency 
Economic  Powers  Act. 

Rulemaking  Requirements 

1 .  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failxu'e  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 


information  displays  a  currently  valid 
Office  of  Management  and  Budget 
Control  Number.  This  rule  involves  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.].  This  collection  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0694-0088,  "Multi-Purpose 
Application,"  which  carries  a  burden 
hour  estimate  of  45  minutes  for  a 
manual  submission  and  40  minutes  for 
an  electronic  submission. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  that 
term  is  defined  imder  E.O.  13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportimity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (5  U.S.C.  553(a)(1)).  Further,  no 
other  law  requires  thiat  a  notice  of 
proposed  rulemaking  and  an 
opportimity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
the  Administrative  Procedure  Act  or  by 
any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  are 
not  applicable.  Therefore,  this 
regulation  is  issued  in  final  form. 
Although  there  is  no  formal  comment 
period,  public  comments  on  this 
regulation  are  welcome  on  a  continuing 
basis.  Comments  should  be  submitted  to 
Sharron  Cook,  Office  of  Exporter 
Services,  Bureau  of  Industry  and 
Security,  Department  of  Commerce,  P.O. 
Box  273,  Washington,  D.C.  20044. 

List  of  Subjects 

15  CFR  Part  744 

Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

15  CFR  Part- 774 

Exports,  Foreign  trade. 

Accordingly,  parts  744  and  774  of  the 
Export  Administration  Regulations  (15 
CFR  parts  730-799)  are  amended  as 
follows: 

PART  744— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  744  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.\  50 
U.S.C.  1701  et  seq.;  22  U.S.C.  3201  et  seq.; 

42  U.S.C.  2139a;  Sec.  901-911,  Publ.  L.  106- 
387;  Sec.  221,  Publ.  L.  107-56;  E.O.  12058, 

43  FR  20947,  3  CFR.  1978  Comp.,  p.  179;  E.O. 
12851,  58  FR  33181,  3  CFR.  1993  Comp.,  p. 


608;  E.O.  12938.  59  FR  59099.  3  CFR,  1994 
Comp..  p.  950;  E.O'.  12947.  60  FR  5079.  3 
CFR.  1995  Comp.,  p.  356:  E.O.  13026.  61  FR 
58767.  3  CFR,  1996  Comp.,  p.  228;  E.O. 
13099,  63  FR  45167.  3  CFR.  1998  Comp.,  p. 
208;  E.O.  13222.  66  FR  44025,  3  CFR,  2001 
Comp.,  p.  783;  E.O.  13224,  66  FR  49079,  3 
CFR.  2001  Comp.,  p.  786;  Notice  of 
November  9.  2001,  66  FR  56965,  3  CFR.  2001 
Comp.,  p.  917;  Notice  of  August  14.  2002.  67 
FR  53721.  August  16.  2002. 

2.  Part  744  is  amended  by  adding  a 
new  §  744.17,  and  adding  a  new 
Supplement  No.  1,  to  read  as  follows: 

§744.17    Restrictions  on  certain  exports 
and  reexports  of  general  purpose 
microprocessors  for    military  end-uses" 
and  to  "military  end-users." 

(a)  General  prohibition.  In  addition  to 
the  license  requirements  for  anti- 
terrorism reasons  set  forth  in  part  742  of 
the  EAR,  you  may  not  export  or  reexport 
commodities  described  in  ECCN 
3A991.a.l  on  the  CCL  ("microprocessor 
microcircuits",  "microcomputer 
microcircuits",  and  microcontroller 
microcircuits  having  a  "composite 
theoretical  performance"  ("CTP")  of 
6,500  million  theoretical  operations  per 
second  (MTOPS)  or  more  and  an 
arithmetic  logic  unit  with  an  access 
width  of  32  bit  or  more),  without  a 
license  if,  at  the  time  of  the  export  or 
reexport,  you  know,  have  reason  to 
know,  or  are  informed  by  BIS  that  the 
item  will  be  or  is  intended  to  be  used 
for  a  "military  end-use,"  as  defined  in 
paragraph  (d)  of  this  section,  in  Countn,' 
Group  D:l  (see  Supplement  No.  1  to  part 
740  of  the  EAR);  or  by  a  "military  end- 
user,"  as  defined  in  paragraph  (e)  of  this 
section,  in  Country  Group  D:l.  This 
license  requirement  does  not  apply  to 
exports  or  reexports  of  items  for  the 
official  use  by  personnel  and  agencies  of 
the  U.S.  Government  or  agencies  of  a 
cooperating  government.  See 

§  740.11(b)(3)  of  the  EAR  for  definitions 
of  "agency  of  the  U.S.  Government"  and 
"agency  of  a  cooperating  government". 

(b)  Additional  prohibition  on 
exporters  or  reexporters  informed  by 
BIS.  BIS  may  inform  an  exporter  or 
reexporter,  either  individually  by 
specific  notice  or  through  amendment  to 
the  EAR,  that  a  license  is  required  for 
export  or  reexport  of  items  described  in 
ECCN  3A991.a.l  to  specified  end-users, 
because  BIS  has  determined  that  there  is 
an  unacceptable  risk  of  diversion  to  the 
uses  or  users  described  in  paragraph  (a) 
of  this  section.  Specific  notice  is  to  be 
given  only  by,  or  at  the  direction  of,  the 
Deputy  Assistant  Secretary  for  Export 
Adininistration.  When  such  notice  is 
provided  orally,  it  will  be  followed  by 

a  written  notice  within  two  working 
days  signed  by  the  Deputy  Assistant 
Secretary  for  Export  Administration. 
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The  absence  of  any  such  notification 
does  not  excuse  the  exporter  or 
reexporter  from  compliance  with  the 
license  requirements  of  paragraph  (a)  of 
tills  section. 

(c)  License  review  standards.  There  is 
a  presumption  of  denial  for  applications 
to  export  or  reexport  items  subject  to 
this  section. 

(d)  Military  end-use.  In  this  section, 
the  phrase  "military  end-use"  means 
incorporation  into:  a  military  item 
described  on  the  U.S.  Munitions  List 
(USML)  (22  CFR  part  121.  hitemational 
Traffic  in  Arms  Regulations)  or  the 
International  Munitions  List  (IML)  (as 
set  out  on  the  Wassenaar  Arrangement 
website  at  http.Wwww.wassenaar.org); 
conunodities  listed  under  ECCN's 
ending  in  "A018"  on  the  Commerce 
Control  List  (CCL)  in  Supplement  No.  1 
to  part  774  of  the  EAR;  or  any  item  that 
is  designed  for  the  "use", 
"development",  "production",  or 
deployment  of  military  items  described 
on  tRe  USML,  the  IML,  or  commodities 
listed  under  ECCN's  ending  in  "A018" 
on  the  CCL.  Supplement  No.  1  of  this 
part  lists  examples  of  'military  end-use.' 

(e)  Military  end-user.  In  this  section, 
the  term  "military  end-user"  means  the 
national  armed  services  (army,  navy, 
marine,  air  force,  or  coast  guard),  as  well 
as  the  national  guard  and  national 
police,  government  intelligence  or 
reconnaissance  organizations,  or  any 
person  or  entity  whose  actions  or 
functions  are  intended  to  support 
"military  end-uses"  as  defined  in 
paragraph  (d)  of  this  section. 

[i)  Exceptions.  No  License  Exceptions 
apply  to  the  prohibitions  described  in 
paragraphs  (a)  and  (b)  of  this  section. 

Supplement  No.  1  to  Part  744 — Military 
End-Use  Examples  for  §  744.17 

(a)  Examples  of  military  end-uses  (as 
described  in  §  744. 1 7  (d)  of  this  part)  of 
general-purpose  microprocessors 
classified  as  ECCN  3A991.a.l  includes 
employing  such  microprocessors  in  the 
"use",  "development",  "production",  or 
deployment  of: 

(1)  Cruise  missiles; 

(2)  Electronic  suites  of  military 
aircraft  and  helicopters; 

(3)  Radar  for  searching,  targeting,  or 
tracking  systems; 

(4)  Command/control/ 
conununications  or  navigation  systems; 

(5)  Unmanned  aerial  vehicles  capable 
of  performing  military  reconnaissance, 
surveillance,  or  combat  support; 

(6)  Rocket  or  missile  systems; 

(7)  Electronic  or  information  warfare 
systems;  or 

(8)  Intelligence,  reconnaissance,  or 
svuT^eillance  systems  suitable  for 
supporting  military  operations. 


(b)  [Reserved] 
PART  774— [AMENDED] 

3.  The  authority  citation  for  15  CFR 
part  774  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.:  10  U.S.C.  7420;  10  U.S.C. 
7430(e):  18  U.S.C.  2510  et  seq.\  22  U.S.C. 
287c,  22  U.S.C.  3201  et  seq..  22  U.S.C.  6004; 
30  U.S.C.  185(s).  185(u):  42  U.S.C.  2139a:  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c:  50  U.S.C.  app.  5:  Sec.  901-911,  Pub.  L. 
106-387;  Sec.  221,  Pub.  L.  107-56;  E.O. 
13026,  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228:  E.O.  13222,  66  FR  44025,  3  CFR,  2001 
Comp.,  p.  783:  notice  of  August  14.  2002,  67 
FR  53721,  August  16,  2002. 

4.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
3 — Electronics,  Export  Control 
Classification  Number  (ECCN)  3A001  is 
amended  by  revising  the  License 
Exception  section,  and  the  Items 
paragraph  of  the  List  of  Items  Controlled 
section,  to  read  as  follows: 

3A001     Electronic  Components,  as  Follows 
[see  List  ofltems  Controlled) 


License  Exceptions 

LVS:  N/A  for  MT  or  NP 
Yes  for: 

$1500:  3AOOI.C 

$3000:  3A001.b.l.  b.2,  b.3,  .d,  .6  and  .f 
$5000:  3A001.a,  and  .b.4  to  b.7 
CBS:  Yes  for  3A001.a.l.b,  a.2  to  a.l2,  b.2,  and 
b.8  (except  for  TWTAs  exceeding  18 
GHz). 
CIV:  Yes  for  3A001.a.3.b,  a.3.c,  a.4,  a.7,  and 
a. 11. 

List  ofltems  Controlled 

Unit:  *   *   * 

Related  Controls:  *   *   * 

Related  Definitions:  *   *   * 

Items: 

a.  General  purpose  integrated  circuits,  as 
follows: 

Note  1:  The  control  status  of  wafers 
(finished  or  unfinished),  in  which  the 
function  has  been  determined,  is  to  be 
evaluated  against  the  parameters  of  3A001.a. 

Note  2:  Integrated  circuits  include  the 
following  types:  "Monolithic  integrated 
circuits";  "Hybrid  integrated  circuits"; 
"Multichip  integrated  circuits";  "Film  type 
integrated  circuits",  including  silicon-on- 
sapphire  integrated  circuits:  "Optical 
integrated  circuits". 

a.l.  Integrated  circuits,  designed  or  rated  as 
radiation  hardened  to  withstand  any  of  the 
following: 

a.l.a.  A  total  dose  of  5  x  10^  Gy  (Si),  or 
higher:  or 

a.l.b.  A  dose  rate  upset  of  5  x  10"  Gy  (Si)/ 
s,  or  higher: 

a.2.  "Microprocessor  microcircuits", 
"microcomputer  microcircuits". 
microcontroller  microcircuits,  storage 
integrated  circuits  manufactured  from  a 
compound  semiconductor,  analog-to-digital 
converters,  digital-to-analog  converters. 


electro-optical  or  "optical  integrated  circuits" 
designed  for  "signal  processing",  field 
programmable  logic  devices,  neural  network 
integrated  circuits,  custom  integrated  circuits 
for  which  either  the  function  is  unknown  or 
the  control  status  of  the  equipment  in  which 
the  integrated  circuit  will  be  used  in 
unknown,  Fast  Fourier  Transform  (FFT) 
processors,  electrical  erasable  programmable 
read-only  memories  (EEPROMs),  flash 
memories  or  static  random-access  memories 
(SRAMs),  having  any  of  the  following: 

a.2.a.  Rated  for  operation  at  an  ambient 
temperature  above  398  K  (125°C): 

a.2.b.  Rated  for  operation  at  an  ambient 
temperature  below  218  K  (--  55°C);  or 

a.2.c.  Rated  for  operation  over  the  entire 
ambient  temperature  range  from  218  K 
(-55°C)to398K(125°C): 

Note:  3A001.a.2  does  not  apply  to 
integrated  circuits  for  civil  automobile  or 
railway  train  applications. 

a.3.  "Microprocessor  microcircuits", 
"micro-computer  microcircuits"  and 
microcontroller  microcircuits,  having  any  of 
the  following  characteristics: 

Note:  3A001.a.3  includes  digital  signal 
processors,  digital  array  processors  and 
digital  coprocessors. 

a. 3. a.  [Reserved] 

a.3.b.  Manufactured  from  a  compound 
semiconductor  and  operating  at  a  clock 
frequency  exceeding  40  MHz:  or 

a.3.c.  More  than  one  data  or  instruction  bus 
or  serial  communication  port  that  provides  a 
direct  external  interconnection  between 
parallel  "microprocessor  microcircuits"  with 
a  transfer  rate  exceeding  150  Mbyte/s; 

a.4.  Storage  integrated  circuits 
manufactured  from  a  compound 
semiconductor; 

a.5.  Analog-to-digital  and  digital-to-analog 
converter  integrated  circuits,  as  follows: 

a.5.a.  Analog-to-digital  converters  having 
any  of  the  following: 

a.5.a.l.  A  resolution  of  8  bit  or  more,  but 
less  than  12  bit,  with  a  total  conversion  time 
of  less  than  5  ns; 

a.5.a.2.  A  resolution  of  12  bit  with  a  total 
conversion  time  of  less  than  200  ns;  or 

a.5. a. 3.  A  resolution  of  more  than  12  bit 
with  a  total  conversion  time  of  less  than  2  jis; 

a.5.b.  Digital-to-analog  converters  with  a 
resolution  of  12  bit  or  more,  and  a  "settling 
time"  of  less  than  10  ns; 

Technical  Note:  1.  A  resolution  of  n  bit 
corresponds  to  a  quantization  of  2'  levels. 

2.  Total  conversion  time  is  the  inverse  of 
the  sample  rate. 

a.6.  Electro-optical  and  "opRcal  integrated 
circuits"  designed  for  "signal  processing" 
having  all  of  the  following: 

a.6.a.  One  or  more  than  one  internal 
"laser"  diode; 

a.6.b.  One  or  more  than  one  internal  light 
detecting  element;  and 

a.6.c.  Dptical  waveguides; 

a.7.  Field  programmable  logic  devices 
having  any  of  the  following: 

a.7. a.  An  equivalent  usable  gate  count  of 
more  than  30,000  (2  input  gates): 

a.7.b.  A  typical  "basic  gate  propagation 
delay  time"  of  less  than  0.1  ns;  or 

a.7.c.  A  toggle  frequency  exceeding  133 
MHz; 
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Note:  3A001.a.7  mcludes:  Simple 
Programmable  Logic  Devices  (SPLDs), 
Complex  Programmable  Logic  Etevices 
(CPLbs),  Field  Programmable  Gate  Arrays 
(FPGAs),  Field  Programmable  Logic  Arrays 
(FPLAs),  and  Field  Programmable 
Interconnects  (FPICs). 

N.B.:  Field  programmable  logic  devices  are 
also  known  as  field  programmable  gate  or 
field  programmable  logic  arrays. 

B.8.  [Reserved] 

B.9.  Neural  network  integrated  circuits; 

a.  10.  Custom  integrated  circuits  for  which 
the  function  is  unknown,,  or  the  control 
status  of  the  equipment  in  which  the 
integrated  circuits  will  be  used  is  unknown 
to  the  manufacturer,  having  any  of  the 
following: 

a.lO.a.  More  than  1,000  terminals; 

B.lO.b.  A  typical  "basic  gate  propagation 
delay  time"  of  less  than  0.1  ns;  or 

a.lO.c.  An  operating  frequency  exceeding  3 
GHz; 

a.ll.  Digital  integrated  circuits,  other  than 
those  described  in  3A001.a.3  to  3A001.a.lO 
and  3A001.a.l2,  based  upon  any  compound 
semiconductor  and  having  any  of  the 
following: 

a.ll.a.  An  equivalent  gate  count  of  more 
than  3,000  (2  input  gates);  or 

a.ll.b.  A  toggle  frequency  exceeding  1.2 
GHZ: 

8.12.  Fast  Fourier  Transform  (FFT) 
processors  having  a  rated  execution  time  for 
an  N-point  complex  FFT  of  less  than  (N  logo 
N)/20,480  ms,  where  N  is  the  number  of 
points; 

Technical  Note:  When  N  is  equal  to  1,024 
paints,  the  formula  in  3A001.a.l2  gives  an 
execution  time  of  500  \is. 

b.  Microwave  or  millimeter  wave 
components,  as  follows: 

b.l.  Electronic  vacuum  tubes  and  cathodes, 
as  follows: 

Note  1:  3A001.b.l  does  not  control  tubes 
designed  or  rated  for  operation  in  any 
frequency  band  which  meets  all  of  the 
following  characteristics: 
(a.)  Does  not  exceed  31  GHz;  and 
(b.)  Is  "allocated  by  the  ITU"  for  radio- 
communications  services,  but  not  for  radio- 
determination. 

Note  2:  3A001.b.l  does  not  control  non- 
'space-qualified"  tubes  which  meet  all  the 
foUowing  characteristics: 

(a.)  An  average  output  power  equal  to  or 
less  than  50  W;  and 

(b.)  Designed  or  rated  for  operation  in  any 
frequency  band  which  meets  all  of  the 
following  characteristics: 

(1.)  Exceeds  31  GHz  but  does  not  exceed 
43^  GHz;  and 

(2-1 1»  "aHocated  by  the  ITU"  for  fadio- 
commBoications  services,  but  not  forradio- 
determination. 

b.l. a.  Traveling  wave  tubes,  pulsed  or 
coiitinuous  wave,  as  follows: 

Iji.l.a.l.  Operating  at  frequencies  exceeding 
3lJGHz; 

lp.l.a.2.  Having  a  cathode  heater  element 
with  a  turn  on  time  to  rafed  RF  power  of  less 
than  3  seconds; 

b.la.3.  Coupled  cavity  tubes,  or 
derivatives  thereof,  with  a  "fractional 


bandwidth"  of  more  than  7%  or  a  peak 
power  exceeding  2.5  kW; 

b.l. a. 4.  Helix  tubes,  or  derivatives  thereof, 
with  any  of  the  following  characteristics: 

b.l.a.4.a.  An  "instantaneous  bandwidth"  of 
more  than  one  octave,  and  average  povver 
(expressed  in  kW)  times  frequency 
(expressed  in  GHz)  of  more  than  0.5; 

b.l.a.4.b.  An  "instantaneous  bandwidth"  of 
one  octave  or  less,  and  average  power 
(expressed  in  kW)  times  frequency 
(expressed  in  GHz)  of  more  than  1;  or 

b.l.a.4.c.  Being  "space  qualified"; 

b.l.b.  Crossed-field  amplifier  tubes  with  a 
gain  of  more  than  17  dB; 

b.l.c.  Impregnated  cathodes  designed  for 
electronic  tubes  producing  a  continuous 
emission  current  density  at  rated  operating 
conditions  exceeding  5  A/cm^; 

b.2.  Microwave  integrated  circuits  or 
modules  having  all  of  the  following: 

b.2. a.  Containing  "monolithic  integrated 
circuits"  having  one  or  more  active  circuit 
elements;  and 

b.2.b.  Operating  at  frequencies  above  3 
GHz; 

Note  1:  3A001.b.2  does  not  control  circuits 
or  modules  for  equipment  designed  or  rated 
to  operate  in  any  frequency  band  which 
meets  all  of  the  following  characteristics: 
(a.)  Does  not  exceed  31  GHz;  and 
(b.)  Is  "allocated  by  the  ITU"  for  radio- 
communications  services,  but  not  for  radio- 
determination. 

Note  2:  3A001.b.2  does  not  control 
broadcast  satellite  equipment  designed  or 
rated  to  operate  in  the  frequency  range  of 
40.5  to  42.5  GHz. 

b.3.  Microwave  transistors  rated  for 
operation  at  frequencies  exceeding  31  GHz; 

b.4.  Microwave  solid  state  amplifiers, 
having  any  of  the  following: 

b.4. a.  Operating  frequencies  exceeding  10.5 
GHz  and  an  "instantaneous  bandwidth"  of 
more  than  half  an  octave;  or 

b.4.b.  Operating  frequencies  exceeding  31 
GHz; 

b.5.  Electronically  or  magnetically  tunable 
band-pass  or  band-stop  filters  having  more 
than  5  tunable  resonators  capable  of  tuning 
across  a  1.5:1  fi^uency  band  (fmax/fmin)  in 
less  than  10  us  having  any  of  the  following: 

b.5.a.  A  band-pass  bandwidth  of  more  than 
0.5%  of  center  frequency;  or 

b.5.b.  A  band-stop  bandwidth  of  less  than 
0.5%  of  center  frequency; 

b.6.  Microwave  "assemblies"  capable  of 
operating  at  frequencies  exceeding  31  GHz; 

b.7.  Mixers  and  converters  designed  to 
extend  the  frequency  range  of  equipment 
described  in  3A002.C,  3A002.e  or  3A002.f 
beyond  the  limits  stated  therein; 

b.8.  Microwave  power  amplifiers 
eontaming  tubes  controlled  by  SAfiOl.b  and 
having-ail  of  the  foltowing: 

b.8.a.  Op>erating  frvqueitcies  above  3  GHz: 

b.B.b.  An  average  output  povver  density 
exceeding  80  W/kg;  and 

b.8.c.  A  volume  of  less  than  400cra^ 

Note:  3A001.b.8  doe*  not  control 
equipment  designed  or  rated  for  operation  in 
any  frequency  band  which  is  "allocated  by 
the  ITU"  for  radio-communications  services, 
but  not  for  radio-determination. 

c.  Acoustic  wave  devices,  as  follows,  and 
specially  designed  components  therefor: 


c.l.  Surface  acoustic  wave  and  surface 
skimming  (shallow  bulk)  acoustic  wave 
devices  [i.e.,  "signal  processing"  devices 
employing  elastic  waves  in  materials),  having 
any  of  J^he  following: 

c.l. a.  A  carrier  frequency  exceeding  2.5 
GHz; 

c.l.b.  A  carrier  frequency  exceeding  1  GHz, 
but  not  exceeding  2.5  GHz,  and  having  any 
of  the  following: 

c.l. b.l.  A  frequency  side-lobe  rejection 
exceeding  55  dB; 

c.l.b. 2.  A  product  of  the  maximum  delay 
time  and  the  bandwidth  (time  in  ^s  and 
bandwidth  in  MHz)  of  more  than  100; 

c.l.b. 3.  A  bandwidth  greater  than  250 
MHz;  or 

c.l. b.4.  A  dispersive  delay  of  more  than  10 
^s;  or 

c.l.c.  A  carrier  fi^uency  of  1  GHz  or  less, 
having  any  of  the  following: 

c.  1  .c.  1 .  A  product  of  the  maximum  delay 
time  and  the  bandwidth  (time  in  ^s  and 
bandwidth  in  MHz)  of  more  than  100; 

c.l.c.2.  A  dispersive  delay  of  more  than  10 
^s  or 

c.l.c.3.  A  frequency  side-lobe  rejection 
exceeding  55  dB  and  a  bandwidth  greater 
than  50  MHz; 

C.2.  Bulk  (volume)  acoustic  wave  devices 
[i.e.,  "signal  processing"  devices  employing 
elastic  waves)  that  permit  the  direct 
processing  of  signals  at  frequencies 
exceeding  1  GHz; 

C.3.  Acoustic-optic  "signal  processing" 
devices  employing  interaction  between 
acoustic  waves(bulk  wave  or  surface  wave) 
and  light  waves  that  permit  the  direct 
processing  of  signals  or  images,  including 
spectral  analysis,  correlation  or  convolution; 

d.  Electronic  devices  and  circuits 
containing  components,  manufactured  from 
"superconductive"  materials  specially 
designed  for  operation  at  temperatures  below 
the  "critical  temperature"  of  at  least  one  of 
the  "superconductive"  constituents,  with  any 
of  the  following: 

d.l.  Current  switching  for  digital  circuits 
using  "superconductive"  gates  with'a 
product  of  delay  time  per  gate  (in  seconds) 
and  power  dissipation  per  gate  (in  watts)  of 
less  than  10"'*  J;  or 

d.2.  Frequency  selection  at  all  fi^uepcies 
using  resonant  circuits  with  Q-values 
exceeding  10,000; 

e.  High  energy  devices,  as  follows: 

e,l.  Batteries  and  photovoltaic  arrays,  as 
follows: 

Note:  3A001.e.l  does  not  control  batteries 
with  volumes  equal  to  or  less  than  27  cm^ 
[e.g.,  standard  C-cells  or  R14  batteries). 

e.l.a.  Primary  cells  and  batteries  having  an 
energy  density  exceeding  480  Wh/kg  and 
rated  for  operation  in  the-tenaperature  range 
from  brfow  243  IC  (  -  30?e)  to  above  34.T  K 
(7rC): 

e.l.b.  Rechargeable  cells  and  batteries 
having  an  energy  density  exceeding  150  Wh/ 
kg  after.  75  charge/discharge  cycles  at  a 
discharge  current  equal  to  C/5  hours  £  being 
the  nominal  capacity  in  ampere  hours)  when 
operating  in  the  temperature  range  from 
below  253  K  (  -  20°C)  to  above  333  K  (60"C); 

Technical  Note:  Energy  density  is  obtained 
by  multiplying  the  average  power  in  watts 
(average  voltage  in  volts  times  average 
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current  in  amperes)  by  the  duration  of  the 
discharge  in  hours  to  75%  of  the  open  circuit 
vohage  divided  by  the  total  mass  of  the  cell 
(or  battery)  in  kg. 

e.l.c.  "Space  qualified"  and  radiation 
hardened  photovoltaic  arrays  with  a  specific 
power  exceeding  160  W/m^  at  an  operating 
temperature  of  301  K  (28°C)  under  a  tungsten 
illumination  of  1  kW/m^  at  2,800  K  (2,527°C): 

e.2.  High  energy  storage  capacitors,  as 
follows: 

e.2.a.  Capacitors  with  a  repetition  rate  of 
less  than  10  Hz  (single  shot  capacitors) 
having  all  of  the  following: 

e.2.a.l.  A  voltage  rating  equal  to  or  more 
than  5  kV; 

e.2.a.2.  An  energy  density  equal  to  or  more 
than  250  J/kg;  and 

e.2.a.3.  A  total  energy  equal  to  or  more 
than  25  k); 

e.2.b.  Capacitors  with  a  repetition  rate  of 
10  Hz  or  more  (repetition  rated  capacitors) 
having  all  of  the  following: 

e.2.b.l.  A  voltage  rating  equal  to  or  more 
than  5  kV; 

e.2.b.2.  An  energy  density  equal  to  or  more 
than  50  J/kg; 

e.2.b.3.  A  total  energy  equal  to  or  more 
than  100  I;  and 

e.2.b.4.  A  charge/discharge  cycle  life  equal 
to  or  more  than  10,000; 

e.3.  "Superconductive"  electromagnets  and 
solenoids  specially  designed  to  be  fully 
charged  or  discharged  in  less  than  one 
second,  having  all  of  the  following: 
Note:  3A001.e.3  does  not  control 
"superconductive"  electromagnets  or 
solenoids  specially  designed  for  Magnetic 
Resonance  Imaging  (MRI)  medical 
equipment. 

e.3. a.  Energy  delivered  during  the 
discharge  exceeding  10  kj  in  the  first  second; 

e.3.b.  Inner  diameter  of  the  current 
carrying  windings  of  more  than  250  mm;  and 

e.3.c.  Rated  for  a  magnetic  induction  of 
more  than  8  T  or  "overall  current  density" 
in  the  winding  of  more  than  300  A/mm^; 

f.  Rotary  input  type  shaft  absolute  position 
encoders  having  any  of  the  following: 

f.l.  A  resolution  of  better  than  1  part  in 
265,000  (18  bit  resolution)  of  full  scale;  or  f.2. 
An  accuracy  better  than  ±  2.5  seconds  of  arc. 

5.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
3 — Electronics,  Export  Control 
Classification  Number  (ECCN)  3A991  is 
amended  by  revising  the  License 
Requirement  section,  and  the  Items 
paragraph  of  the  List  of  Items  Controlled 
section,  to  read  as  follows: 

3A991     Electronic  Devices  and 
Components  Not  Controlled  by  3A001 

License  Requirements 
Reason  for  Control:  AT 


Required)  when  destined  to  North  Korea, 
provided  restrictions  set  forth  in  other 
sections  of  the  EAR  (e.g.,  end-use 
restrictions),  do  not  apply. 

2.  See  744.17  of  the  EAR  for  additional 
license  requirements  for  commodities 
classified  as  3A9gi.a.l. 


Contro)(s) 

Country  chart 

AT  appties  to  enttre  entry 

AT  Column  1 

License  Requirements  Notes 

1.  Microprocessors  with  a  CTP  below  550 
MTOPS  listed  in  paragraphs  (a)(2)  or  (a)(3)  of 
this  entry  may  be  shipped  NLR  (No  License 


List  of  Items  Controlled 

Unit:  *   *   * 

Related  Controls:  *   *   * 

Related  Definitions:  *   *   * 

Items: 

a.  "Microprocessor  microcircuits", 
"microcomputer  microcircuits",  and 
microcontroller  microcircuits  having  any  of 
the  following: 

a.l.  A  "composite  theoretical  performance" 
("CTP")  of  6.500  million  theoretical 
operations  per  second  (MTOPS)  or  more  and 
an  arithmetic  logic  unit  with  an  access  width 
of  32  bit  or  more; 

a. 2.  A  clock  frequency  rate  exceeding  25 
MHz;  or 

a. 3.  More  than  one  data  or  instruction  bus 
or  serial  communication  port  that  provides  a 
direct  external  interconnection  between 
parallel  "microprocessor  microcircuits"  with 
a  transfer  rate  of  2.5  Mbyte/s. 

b.  Storage  integrated  circuits,  as  follows: 
b.l.  Electrical  erasable  programmable  read- 
only memories  (EEPROMs)  with  a  storage 
capacity; 

b.l. a.  Exceeding  16  Mbits  per  package  for 
flash  memory  types;  or 

b.l.b.  Exceeding  either  of  the  following 
limits  for  all  other  EEPROM  types: 

b.l.b.l.  Exceeding  1  Mbit  per  package;  or 

b.l.b.2.  Exceeding  256  kbit  per  package 
and  a  maximum  access  time  of  less  than  80 
ns; 

b.2.  Static  random  access  memories 
(SRAMs)  with  a  storage  capacity: 

b.2.a.  Exceeding  1  Mbit  per  package;  or 

b.2.b.  Exceeding  256  kbit  per  package  and 
a  maximum  access  time  of  less  than  25  ns; 

c.  Analog-to-digital  converters  having  a 
resolution  of  8  bit  or  more,  but  less  than  12 
bit,  with  a  total  conversion  time  of  less  than 
10  ns; 

d.  Field  programmable  logic  devices 
having  either  of  the  following: 

d.l.  An  equivalent  gate  count  of  more  than 
5000  (2  input  gates);  or 

d.2.  A  toggle  frequency  exceeding  100 
MHz; 

e.  Fast  Fourier  Transform  (FFT)  processors 
having  a  rated  execution  time  for  a  1,024 
point  complex  FFT  of  less  than  1  ms. 

f.  Custom  integrated  circuits  for  which 
either  the  function  is  unknown,  or  the 
control  status  of  the  equipment  in  which  the 
integrated  circuits  will  be  used  is  unknown 
to  the  manufacturer,  having  any  of  the 
following: 

f.l.  More  than  144  terminals;  or 
f.2.  A  typical  "basic  propagation  delay 
time"  of  less  than  0.4  ns. 

g.  Traveling  wave  tubes,  pulsed  or 
continuous  wave,  as  follows: 

g.l.  Coupled  cavity  tubes,  or  derivatives 
thereof; 

g.2.  Helix  tubes,  or  derivatives  thereof, 
with  any  of  the  following: 

g.2.a.  An  "instantaneous  bandwidth"  of 
half  an  octave  or  more;  and 


g.2.b.  The  product  of  the  rated  average 
output  power  (expressed  in  kW)  and  the 
maximum  operating  frequency  (expressed  in 
GHz)  of  more  than  0.2; 

g.2.c.  An  "instantaneous  bandwidth"  of 
less  than  half  an  octave;  and 

g.2.d.  The  product  of  the  rated  average 
output  power  (expressed  in  kW)  and  the 
maximum  operating  frequency  (expressed  in 
GHz)  of  more  than  0.4; 

h.  Flexible  waveguides  designed  for  use  at 
frequencies  exceeding  40  GHz; 

i.  Surlnce  acoustic  wave  and  surface 
skimming  (shallow  bulk)  acoustic  wave 
devices  (i.e.,  "signal  processing"  devices 
employing  elastic  waves  in  materials),  having 
either  of  the  following: 

i.l.  A  carrier  frequency  exceeding  1  GHz; 
or 

i.2.  A  carrier  frequency  of  1  GHz  or  less; 
and 

i.2.a.  A  frequency  side-lobe  rejection 
exceeding  55  Db; 

i.2.b.  A  product  of  the  maximum  delay 
time  and  bandwidth  (time  in  microseconds 
and  bandwidth  in  MHz)  of  more  than  lOa;  or 

i.2.c.  A  dispersive  delay  of  more  than  10 
microseconds, 
j.  Batteries,  as  follows: 
Note:  3A991  .j  does  not  control  batteries 
with  volumes  equal  to  or  less  than  26  cm  -' 
(e.g.,  standard  C-cells  or  UM-2  batteries). 

j.l.  Primary  cells  and  batteries  having  an 
energy  density  exceeding  350  Wh/kg  and 
rated  for  operation  in  the  temperature  range 
from  below  243  K  ( -  SO'C)  to  above  343  K 
(70°C); 

j.2.  Rechargeable  cells  and  baUeries  having 
an  energy  density  exceeding  150  Wh/kg  after 
75  charge/discharge  cycles  at  a  discharge 
current  equal  to  C/5  hours  "  being  the 
nominal  capacity  in  ampere  hours)  when 
operating  in  the  temperature  range  from 
below  253  K  ( -  20°C)  to  above  333  K  (60°C); 
Technical  Note:  Energy  density  is  obtained 
by  multiplying  the  average  power  in  watts 
(average  voltage  in  volts  times  average 
current  in  amperes)  by  the  duration  of  the 
discharge  in  hours  to  75  percent  of  the  open 
circuit  voltage  divided  by  the  total  mass  of 
the  cell  (or  battery)  in  kg. 

k.  "Superconductive"  electromagnets  or 
solenoids  specially  designed  to  be  fully 
charged  or  discharged  in  less  than  one 
minute,  having  all  of  the  following: 

Note:  3A991.k  does  not  control 
"superconductive"  electromagnets  or 
solenoids  designed  for  Magnetic  Resonance 
Imaging  (MRI)  medical  equipment. 

k.l.  Maximum  energy  delivered  during  the 
discharge  divided  by  the  duration  of  the 
discharge  of  more  than  500  kJ  per  minute; 

k.2.  Inner  diameter  of  the  current  carrying 
windings  of  more  than  250  mm;  and 

k.3.  Rated  for  a  magnetic  induction  of  more 
than  ST  or  "overall  current  density"  in  the 
winding  of  more  than  300  A/mm2. 

I.  Circuits  or  systems  for  electromagnetic 
energy  storage,  containing  components 
manufectured  from  "superconductive" 
materials  specially  designed  for  operation  at 
temperatures  below  the  "critical 
temperature"  of  at  least  one  of  their 
"superconductive"  constituents,  having  all  of 
the  following: 
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1.1.  Resonant  operating  frequencies 
exceeding  1  MHz; 

1.2.  A  stored  energy  density  of  1  MJ/M'  or 
more;  and 

1.3.  A  discharge  time  of  less  than  1  ms; 

m.  Hydrogen/hydrogen-isotope  thjTatrons 
of  ceramic-metal  construction  and  rate  for  a 
peak  current  of  500  A  or  more; 

n.  Digital  integrated  circuits  based  on  any 
compound  semiconductor  having  an 
equivalent  gate  count  of  more  than  300  (2 
input  gates). 


Dated:  December  30,  2002. 
James  J.  Jochum, 

Assistant  Secretary  for  Export 

Administration. 

|FR  Doc.  03-714  Filed  1-13-03;  8:45  am) 

BILUNG  CODE  3S10-33-4> 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19CFRPart4 

[T.D.  02-62] 
RIN1515-AD11 

Presentation  of  Vessel  Cargo 
Declaration  to  Customs  Before  Cargo 
Is  Laden  Aboard  Vessel  at  Foreign  Port 
for  Transport  to  the  United  States; 
Technical  Correction 

AGENCY:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

ACTION:  Final  rule;  technical  correction. 

SUMMARY:  This  document  contains  a 
technical  correction  to  the  final 


regulations  (T.D.  02-62),  which  were 
published  Thursday,  October  31,  2002. 
The  regulations  required  the  advance 
and  accurate  presentation  of  certain 
vessel  cargo  declaration  information  to 
Customs  prior  to  lading  the  cargo  aboard 
the  vessel  at  the  foreign  port  and 
encouraged  the  presentation  of  this 
information  electronically. 
EFFECTIVE  DATE:  December  2,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Nott,  Office  of  Field 
Operations,  (202-927-0042). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  31,  2002,  Customs 
published  a  final  rule  document  in  the 
Federal  Register  (67  FR  66318)  as  T.D. 
02-62.  The  final  rule  concerned  the 
requirement  to  provide  advance  and 
accurate  presentation  to  Customs  of 
certain  vessel  cargo  declaration 
information  prior  to  lading  the  cargo 
aboard  the  vessel  at  the  foreign  port  and 
encouraged  the  presentation  of  this 
information  electronically. 

This  correction  concerns  when  a 
transmission  of  the  required  cargo 
declaration  information  must  be  made 
by  an  eligible  non-vessel  operating 
common  carrier  (NVOCC).  Specifically, , 
in  T.D.  02-62,  §  4.7(b)(2)  of  the  Customs 
Regulations  (19  CPR  4.7(b)(2))  correctly 
provided  that  Customs  must  receive 
from  the  vessel  carrier  the  vessel's  Cargo 
Declaration,  Customs  Form  1302,  or  a 
Customs-approved  electronic 
equivalent,  24  hours  before  such  cargo 
was  laden  aboard  the  vessel  at  the 
foreign  port.  By  contrast,  §4.7(b)(3)(i) 


inadvertently  stated  in  effect  that  if  an 
eligible  NVOCC  elected  to  file  such 
cargo  declaration  information  with 
Customs,  the  NVOCC  would  have  to 
electronically  transmit  this  information 
to  Customs  24  hours  bfefore  the  related 
cargo  was  laden  aboard  the  vessel  at  the 
foreign  port. 

However,  under  T.D.  02-62,  both 
vessel  carriers  and  NVOCCs  were 
properly  intended  to  be  subject  to  the 
same  24-hour  advance  presentation 
requirement.  As  such,  it  was  intended 
that  under  §  4.7(b)(3)(i)  Customs 
likewise  receive  from  a  participating 
NVOCC  the  necessary  cargo  declaration 
information  24  hours  before  the  related 
cargo  was  laden  aboard  the  vessel  at  the 
foreign  port.  This  document  corrects 
that  unintended  inconsistency. 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  31,  2002  of  the  final  regulations 
(T.D.  02-62),  which  were  the  subject  of 
FR  Doc.  02-27661,  is  corrected  as 
follows: 

On  page  66331,  in  the  second  column, 
in  §4.7,  in  the  first  sentence  of 
paragraph  (b)(3)(i),  on  fine  14,  add 
between  the  words  "Vessel  Automated 
Manifest  System  (AMS)"  and  "24  or 
more  hours"  the  words  "that  must  be 
received'. 

Dated:  January  9,  2003. 
Michael  T.  Schmitz, 

Assistant  Commissioner.  Office  of 
Regulations  and  Rulings. 
[FR  Doc.  03-741  Filed  1-13-03;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-53-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Pilatus 
Aircraft  Ltd.  IMIodels  PC-12  and  PC-12/ 
45  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Pilatus 
Aircraft  Ltd.  (Pilatus)  Models  PC-12  and 
PC-12/45  airplanes.  This  proposed  AD 
would  require  you  to  inspect  the  front 
and  rear  surfaces  of  the  pressure  dome 
for  damage  and  cracks,  and,  if 
necessary,  accomplish  repairs.  This 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Switzerland.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  detect  emd  correct  damage 
and  cracks  to  the  pressure  dome,  which 
could  lead  to  rapid  decompression. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  February  24,  2003. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-53-AD,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106.  You  may 
view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-53-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 


Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  63  19;  facsimile: 
+41  41  619  6224;  or  from  Pilatus 
Business  Aircraft  Ltd.,  Product  Support 
Department,  11755  Airport  Way, 
Broomfield,  Colorado  80021;  telephone: 
(303)  465-9099;  facsimile:  (303)  465- 
6040.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  this  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  proposed  rule's  docket 
number  and  submit  your  comments  to 
the  address  specified  under  the  caption 
ADDRESSES.  We  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  this 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  proposed 
rule.  You  may  view  all  comments  we 
receive  before  and  after  the  closing  date 
of  the  proposed  rule  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 


How  Can  I  Be  Sure  FAA  Receives  My       ' 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-CE-53- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  recently 
notified  FAA  that  an  unsafe  condition 
may  exist  on  certain  Pilatus  Models  PC- 
12  and  PC-12/45  airplanes.  The  FOCA 
reports  that  drill  and/or  rivet  tool 
damage  could  have  occurred  in  areas 
around  the  edges  of  the  rear  pressure 
dome  during  assembly  of  the  Models 
PC-12  and  PC-12/45  airplanes. 

Pilatus  has  received  19  reports  of 
damaged  pressure  domes.  The  reported 
damage  included  nicks  and  scratches. 
This  type  of  damage  could  also  occur  on 
the  forward  surface  of  the  presstire 
dome. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

The  damage  to  the  pressure  dome 
could  result  in  cracks  in  the  pressure 
dome  and  lead  to  rapid  decompression. 

Is  There  Service  Information  That 
Applies  To  This  Subject? 

Pilatus  has  issued  PC-12  Service 
Bulletin  Nvunber  53-003,  Revision  No. 
l,datedjuly  26,  2002. 

What  Are  the  Provisions  of  This  Service 
Information? 

The  service  bulletin  includes 
procedures  for: 

— inspecting  the  pressure  dome  for 
damage/cracks;  and 

— repairing  the  pressure  dome. 
What  Action  Did  the  FOCA  Take? 

The  FOCA  classified  this  service 
bulletin  as  mandatory  and  issued  Swiss 
AD  Nimiber  HB  2002-608,  dated 
November  1,  2002,  in  order  to  ensure 
the  continued  airworthiness  of  these 
airplanes  in  Switzerland. 
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Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

These  airplane  models  are 
manufactiired  in  Switzerland  and  are 
type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  FOCA  has 
kept  FAA  informed  of  the  situation 
described  above. 


The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  FOCA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— the  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Pilatus  Models  F*C-12  and 
PC-12/45  airplanes  of  the  same  type 
design  that  are  on  the  U.S.  registry; 

— the  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 


LatKtr  cost 


Parts  cost 


— AD  action  should  be  taken  in  order  to 
correct  this  luisafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previously-referenced  service  bulletin. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  280  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  inspection: 


Total  cost 
per  airplane 


Total  cost  on  U.S.  operators 


8  workhours  x  $60  per  hour  =  $480 


No  parts  required 


$480 


$480x280  =  $134,400 


We  estimate  the  following  costs  to 
accomplish  any  necessary  repairs  that 
would  be  required  based  on  the  results 
of  the  proposed  inspection.  We  have  no 
way  of  determining  the  number  of 
airplanes  that  may  need  such  repair: 


Latx>r  cost 

Parts 
cost 

Total  cost 
per  airplane 

16  workhours  x 
$60  per  hour  = 
$960. 

No  parts 
re- 
quired. 

$960 

Compliance  Time  of  this  Proposed  AD 

What  Would  Be  the  Compliance  Time  of 
This  Proposed  AD? 

The  compliance  time  of  this  proposed 
AD  is  within  90  days  after  the  effective 
date  of  this  AD,  unless  already 
accomplished. 

Why  Is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  ofHours^ 
Time-in-Service  (TIS)? 

Failure  of  the  pressure  dome  is  only 
unsafe  during  airplane  operation. 
However,  this  unsafe  condition  is  not  a 
result  of  the  number  of  times  the 
airplane  is  operated.  The  chance  of  this 
situation  occurring  is  the  same  for  an 
airplane  with  10  hours  TIS  as  it  would 
be  for  as  airplane  with  500  hours  TIS. 
For  this  reason,  FAA  has  determined 
that  a  compliance  based  on  calendar 
time  should  be  utilized  in  this  AD  in 
order  to  assure  that  the  unsafe  condition 
is  addressed  on  all  airplanes  in  a 
reasonable  time  period. 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (l)4s 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedvires  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  under  the  authority        «« 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
propteses  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Pilatus  Aircraft  Company  Ltd.:  Docket  No. 
2002-CE-53-AD 

(a)  Wtiat  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  PC-12  and  PC-12/45 
airplanes,  riiat  are  certificated  in  any 
category,  with  the  following  serial  numbers: 
101  through  380,  382  through  385,  387 
through  395,  398  through  406.  408,  409,  413, 
415,  and  417. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  damage  and  cracks  to 
the  pressure  dome,  which  could  lead  to  rapid 
decompression. 

(d)  What  actions  must  1  accomplish  to 
address  this  problem?  To  address  this 
problem,  yoy  must  accomplish  the  following: 
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(1)  Inspect  the  pressure  dome  for  crack/nick/ 
scratch  damage. 


(2)  If  during  the  inspection  required  by  para- 
graph (d)(1)  of  this  AD,  type  "A"  or  "B"  nick/ 
scratch  damage  (as  specified  in  the  sen/k;e 
information)  is  found,  accomplish  repairs. 

(3)  Pursuant  to  paragraph  (d)(2)  of  this  AD,  if  a 
repair  was  done  in  which  metal  was  removed 
to  a  depth  of  more  than  0.008  inches  (0.2 
millimeter)  (type  "C"),  you  must  obtain  ap- 
proval of  the  repair  scheme  from  the  manu- 
facturer through  FAA  at  the  address  specified 
in  paragraph  (f)  of  this  AD.  If  you  do  not  re- 
ceive through  FAA  an  approval  within  90 
days  or  600  takeoff/landings  of  the  repair 
date,  whichever  occurs  later,  the  aircraft  is 
restricted  to  unpressurized  flight  only. 

(4)  If  during  the  inspection  required  by  para- 
graph (d)(1)  of  this  AD,  type  "C"  nick/scratch 
damage  (as  specified  in  the  service  informa- 
tion) is  found,  use  a  10X  magnified  visual  in- 
spection to  repetitively  inspect  for  cracks.  If 
cracks  are  found:. 

(!)  Obtain  a  repair  scheme  from  tfie  manufac- 
turer through  FAA  at  the  address  specified  in 
paragraph  (f)  of  this  AD. 

(ii)  Incorporate  this  repair  scheme  

(5)  If  damage  is  found  outside  of  the  inspection 
area  during  the  inspection  required  by  para- 
graph (d)(1)  of  this  AD,  do  not  apply  any  of 
the  repair  procedures  from  Pilatus  Aircraft 
Ltd.  PC-12  Service  Bulletin  No.  53-003,  Re- 
vision 1,  dated  July  26,  2002.  to  damage.  If 
such  damage  is  found:. 

(i)  Obtain  a  repair  scheme  from  the  manufac- 
turer through  FAA  at  the  address  specified,  in 
paragraph  (f)  of  this  AD. 

(ii)  Incorporate  this  repair  scheme 


Compliance 


Within  the  next  90  days  after  the  effective 
date  of  this  AD,  unless  already  accom- 
plished. 

Prior  to  further  flight  after  the  inspection  in 
which  the  type  "A"  or  "B"  nick/scratch  dam- 
age is  found. 

Within  90  days  or  600  takeoffs/landings  of  the 
repair  date,  whichever  occurs  first. 


If  type  "C"  damage  is  found,  inspect  for 
cracks  prior  to  further  flight  and  every  10 
hours  TIS  thereafter.  Obtain  an  FAA  ap- 
proval within  90  days  or  600  takeoffs/land- 
ings, whichever  occurs  first,  from  the  date 
of  repair  for  type  of  "C"  damage.  An  FAA 
approval  is  required  to  fly  pressurized  be- 
yond 90  days  or  600  landings/takeoffs, 
whichever  occurs  first,  from  date  of  repair 
for  type  "C  damage. 

Prior  to  further  flight  after  the  inspection  in 
which  the  damage  outside  the  inspection 
area  is  found. 


Procedures 


In  accordance  with  Pilatus  Aircraft  Ltd.  PC-12 
Service  Bulletin  No.  53-003,  Revision  1, 
dated  July  26,  2002,  and  the  applicable 
maintenance  manual. 

In  accordance  with  Pilatus  Aircraft  Ltd.  PC-12 
Service  Bulletin  No.  53-003,  Revision  1, 
dated  July  26,  2002,  and  the  applicable 
maintenance  manual. 

In  accordance  with  Pilatus  Aircraft  Ltd.  PC-12 
Service  Bulletin  No.  53-003,  Revision  1, 
dated  July  26,  2002,  and  the  applicable 
maintenance  manual. 


In  accordance  with  Pilatus  Aircraft  Ltd.  PC-12 
Service  Bulletin  No.  53-003,  Revision  1, 
dated  July  26,  2002,  and  the  applicable 
maintenance  manual. 


Obtain  this  repair  scheme  through  FAA  at  the 
address  specified  in  paragraph  (f)  of  this 
AD. 


Note  1:  As  earljer  specified  in  this  AD, 
flight  is  not  permitted  if  crack  damage  is 
found. 

Note  2:  As  earlier  specified  in  this  AD, 
FAA  approval  is  required  to  fly  pressurized 
beyond  90  days  or  600  takeoffs/landings, 
whichever  occurs  first,  from  date  of  repair  for 
type  "C"  damage. 

(e)  Can  I  comply  with  this  AD  in  any 
other  way?  You  may  use  an  alternative 
methfl|d  of  compliance  or  adjust  the 
compliance  time  if: 

(1)  Your  alternative  method  of 
compliance  provides  an  equivalent  level 
of  safety;  and 

(2)  The  Standards  Office  Manager, 
Small  Airplane  Directorate,  approves 
your  alternative.  Submit  your  request 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and 
then  send  it  to  the  Standards  Office 
Manager. 

Note  3:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 


that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (a) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Doug  Rudolph.  Aerospace 
Engineer,  FAA.  Small  Airplane  Directorate, 
901  Locust.  Room  301,  Kansas  City,  Missouri 
64106;  telephone:  (816)  329-4059;  facsimile: 
(816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  vou  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  Pilatus 
Aircraft  Ltd.,  Customer  Liaison  Manager, 
CH-6371  Stans,  Switzerland;  telephone:  +41 
41  619  63  19;  facsimile:  +41  41  619  6224;  or 


from  Pilatus  Business  Aircraft  Ltd.,  Product 
Support  Department.  11755  Airport  Way, 
Broomfield,  Colorado  80021;  telephone:  (303) 
465-9099;  facsimile:  (303)  465-6040.  You 
may  view  these  documents  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri 
64106. 

Note^4:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  Number  HE  2002-608.  dated 
November  1,  2002. 

Issued  in  Kansas  City,  Missouri,  on  January 
8,  2003. 
Dorenda  D.  Baker, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  03-672  Filed  1-13-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-CE-52-AD] 

RIN2120-AA64 

Alrworttilness  Directives;  Stemme 
GmbH  &  Co.  KG  Models  S10  and  SIO- 
V  Sailplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Stemme 
GmbH  &  Co.  KG  (Stemme)  Models  SlO 
and  SlO-V  sailplanes.  This  proposed 
AD  would  require  you  to  modify  the 
engine  compartment  hiel  and  oil  system 
and  firewall.  This  proposed  AD  is  the 
result  of  FAA's  determination  that  the 
actions  required  in  AD  2002-22-04 
should  also  be  accomplished  on  other 
sailplanes  of  similar  type  design.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  reduce  the  potential  for 
a  fire  to  ignite  in  the  engine 
compartment  and  to  increase  the 
containment  of  an  engine  fire  in  the 
engine  compartment.  A  fire  in  the 
engine  compartment  could  lead  to  loss 
of  control  of  the  sailplane. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  February  21,  2003. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-52-AD,  901  Locust.  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9~ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-52-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCn  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Stenune  GmbH  &  Co.  KG,  Gustav-Meyer- 
Allee  25,  D-13355  Berlin,  Germany; 
telephone:  49.33.41.31.11.70;  facsimile: 
49.33.41.31.11.73.  You  may  also  view 
this  information  at  the  Rules  Docket  at 
the  address  above. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4144;  facsimile: 
(816)  329-^090. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  conunents  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  proposed  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
proposed  rule  in  the  Rules  Docket.  We 
will  file  a  report  in  the  Rules  Docket 
that  summarizes  each  contact  we  have 
with  the  public  that  concerns  the 
substantive  parts  of  this  proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your  mailed 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2002-CE-52-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Luftfahrt-Bundesamt 
(LB A),  which  is  the  airworthiness 
authority  for  Germany,  reported  an 
incident  of  an  in-flight  fire  on  a  Model 
SlO-VT  sailplane.  The  accident 
investigation  revealed  that  the  fire  was 
not  contained  in  the  engine 
compartment.  The  manufactiirer 
conducted  a  design  review  and 
determined  that  modifications  to  the 
fuel  and  oil  system  and  the  firewall 
design  will  significantly  reduce  the 
potential  for  a  fire  to  ignite  in  the  engine 
compartment  and  increase  the 
contaiimient  of  an  engine  fire  in  the 
engine  compartment. 


This  condition  caused  us  to  issue  AD 
2002-22-04,  Amendment  39-12928  (67 
FR  66547,  November  1,  2002).  AD  2002- 
22-04  requires  the  following  on  certain 
Model  SlO-VT  airplanes: 
— modify  the  engine  compartment  fuel 

and  oil  system;  and 
— modify  the  firewall  by  sealing  all 

gaps. 

Although  Stemme  Models  SlO  and 
SlO-V  sailplanes  have  a  different  engine 
installation  (non-turbocharged),  they  are 
of  similar  type  design  as  Stemme  Model 
SlO-VT  sailplanes.  We  have  determined 
that  similar  modifications  should  also 
be  incorporated  on  these  sailplanes.  The 
LBA  has  determined  that  these 
modifications  are  not  mandatory  for 
sailplanes  registered  outside  of  the 
United  States. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  If  this 
condition  is  not  prevented,  there  is 
potential  for  a  fire  to  ignite  in  the  engine 
compartment  and  spread  into  the 
cockpit.  Such  a  condition  could  lead  to 
loss  of  control  of  the  sailplane. 

Is  there  service  information  that 
applies  to  this  subject  on  the  affected 
airplanes?  Stemme  has  issued  Service 
Bulletin  Document  Number  A3 1-10- 
057,  dated  June  7,  2001,  Service  Bulletin 
Document  Number  A31-10-063,  dated 
September  11,  2002  ,  and  Installation 
Instruction  Document  Number  A34-10- 
063E.  dated  August  26,  2002. 

What  are  the  provisions  of  this  service 
information?  These  service  documents 
include  procedures  for 
— modifying  the  engine  compartment 

fuel  and  oil  system;  and 
— modifying  the  firewall  by  sealing  all 

gaps. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  sailplane  models  are 
manufactured  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21  29)  and  die 
applicable  bilateral  airworthiness 
agreement. 

Piu-suant  to  this  bilateral 
airworthiness  agreement,  the  LBA  kept 
FAA  informed  of  its  decision  on  this 
matter. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  this 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  LBA; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 
— the  unsafe  condition  referenced  in 

this  docimient  exists  or  could  develop 
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on  other  Stemme  Models  SlO  and 
SlO-V  sailplanes  of  the  same  type 
design  that  are  on  the  U.S.  registry; 

-similar  actions  specified  in  AD  2002- 
22-04  should  also  be  accomplished 
on  these  sailplane  models; 

-the  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  sailplanes;  and 

Labor  cost 


10  workhours  x  $60  per  hour  =  $600 


— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  would  this  proposed  AD 
require?  This  proposed  AD  would 
require  you  to  incorporate  the  actions  in 
the  previously-referenced  service 
information. 


Cost  Impact 

How  many  sailplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  15  sailplanes 
in  the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  sailplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  modifications: 


Parts  cost 


$620 


Total  cost  per  sail- 
plane 


$1,220 


Total  cost  on 
U.S.  operators 


$1,220x15  = 
$18,300. 


Compliance  Time  of  this  Proposed  AD 

What  would  be  the  compliance  time 
of  this  proposed  AD?  The  compliance 
time  of  this  proposed  AD  is  "within  the 
next  50  hoius  time-in-service  (TIS)  or  6 
months  after  the  effective  date  of  this 
AD,  whichever  occurs  first." 

Why  is  the  compliance  time  of  this- 
proposed  AD  presented  in  both  hours 
TIS  and  calendar  time?  The  unsafe 
condition  on  these  sailplanes  is  not  a 
result  of  the  number  of  times  the 
sailplane  is  operated.  Sailplane 
operation  varies  among  operators.  For 
example,  one  operator  may  operate  the 
sailplane  50  hours  TIS  in  6  months 
while  it  may  take  another  operator  12 
months  or  more  to  accumulate  50  hours 
TIS.  For  this  reason,  the  FAA  has 
determined  that  the  compliance  time  of 
this  proposed  AD  should  be  specified  in 
both  hours  TIS  and  calendar  time  in 
order  to  ensure  this  condition  is  not 
allowed  to  go  uncorrected  over  time. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federsdism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
vmder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Stenune  Gmbh  &  Co.  KG:  Docket  No.  2002- 
CE-52-AD 

(a)  What  sailplanes  are  affected  by  this 
ADTThis  AD  affects  Models  SlO  and  SlO-V 
sailplanes,  all  serial  numbers,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
sailplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  reduce  the  potential  for  a  fife  to  ignite  in 
the  engine  compartment  and  to  increase  the 
containment  of  an  engine  fire  in  the  engine 
compartment.  A  fire  in  the  engine 
compartment  could  lead  to  loss  of  control  of 
the  sailplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Modify  the  firewall  by  sealing  all  gaps  and 
modify  the  fuel  and  oil  lines  in  the  engine 
cocnpartment. 


Compliance 


Within  the  next  50  hours  time-in-service  (TIS) 
or  6  months  after  the  effective  date  of  this 
AD,  whichever  eccufs  first. 


Procedures 


Modify  the  firewall  in  accordance  with  Stemme 
Service  Bulletin  A31-10-057,  dated  June  7, 
2001,.  as  specified  in  Stenune  Service  But- 
lefin  A3t-tQ-063.  datetf  September  tt, 
2002>  Modify  ttie  fuel  aod  oii^  lines  in  accord- 
ance with  Stemme  Service  Bulletin  A31- 
tO-063,  dated  September  T1,  2002,  and 
Stemnne  Installation  Irvstruction  A34-T0- 
063E,  dated  August  26,  2002 


(e)  Can  /  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 


(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 


(2)  The  Manager,  Standards  Office,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
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FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Standards  Office. 

Note:  This  AD  applies  to  each  sailplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  sailplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Mike  Kiesov,  Aerospace 
Engineer,  FAA,  Small  Airplane  Directorate, 
901  Locust,  Room  301,  Kansas  City,  Missouri 
64106;  telephone:  (816)  329-4144:  facsimile: 
(816)  329-^090. 

(g)  What  if  I  need  to  fly  the  sailplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  sailplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(li)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Stemme  GmbH  &  Co.  KG,  Gustav-Meyer- 
Allee  25,  D-13355  Berlin,  Germany: 
telephone:  49.33.41.31.11.70:  facsimile: 
49.33.41.31.11.73.  You  may  view  these 
documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  January 
8,  2003. 

Dorenda  D.  Baker, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  03-673  Filed  1-13-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  158 

[Docket  No.  FAA-2002-13918;  Notice  No. 
02-19] 

RIN  212a-AH43 

Revisions  to  Passenger  Facility 
Charge  Rule  for  Compensation  to  Air 
Carriers;  Extension  of  Comment 
Period 

ACiENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  extension  of  comment  period. 


SUMMARY:  This  action  extends  the 
comment  period  for  an  NPRM  the  FAA 
issued  on  November  20,  2002.  In  that 
document,  the  FAA  proposed  to  amend 
the  passenger  facility  charge  regulation 
(PFC)  by  changing  the  amount  and  unit 
of  collection  that  a  carrier  may  retain  for 
collecting  and  handling  PFC  revenue. 
This  extension  is  a  result  of  a  joint 
request  from  the  American  Association 
of  Airport  Executives  (AAAE)  and  the 
Airports  Council  International — North 
America  (ACI-NA). 
DATES:  Send  your  comments  on  or 
before  February  12,  2003. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2002- 
13918  at  the  beginning  of  yoiu- 
comments,  and  you  should  send  two 
copies  of  yoiu  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
yoiu-  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  send  comments  through 
the  Internet  to  http://dms.dot.gov.  You 
may  review  the  public  docket 
containing  comments  to  these  proposed 
regulations  in  person  in  the  Docket 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  is  on  the 
plaza  level  of  the  NASSIF  Building  at 
the  Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/ dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Hebert,  Passenger  Facility  Charge 
Branch,  APP-530,  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-3845,  facsimile 
(202) 267-5302. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  v\rritten  comments,  data,  or  • 
views.  We  also  invite  comments  about 
the  economic,  environmental,  energy,  or 
federalism  impacts  that  might  result 
from  adopting  the  proposals  in  this 
document.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  wgU  as  a 
report  siunmarizing  each  substantive 
public  contact  with  FAA  personnel 
about  this  proposed  rulemaking.  The 


docket  is  available  for  public  inspection 
before  and  after  the  comment  closing 
date.  If  you  wish  to  review  the  docket 
in  person,  go  to  the  address  in  the 
ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  web^address  in  the 
ADDRESSES  section. 

Before  acting  on  this  proposal,  we 
will  consider  all  comments  we  receive 
on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  proposal  because  of  the 
comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  yoiu'  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Background 

On  November  20.  2002,  the  FAA 
issued  Notice  No.  02-19,  Revisions  to 
Passenger  Facility  Charge  Rule  for 
Compensation  to  Air  Carriers  (67  FR 
70878,  November  27,  2002).  Comments 
to  that  document  were  to  be  received  on 
or  before  January  13,  2003. 

On  December  20,  2002,  AAAE  and 
ACI-NA  jointly  asked  the  FAA  to 
extend  the  comment  period  to  Notice 
No.  02-19  an  additional  120  days.  In  the 
request,  AAAE  and  ACI-NA  note  that 
air  carriers  had  six  years  to  collect 
economic  data  presented  in  the  proposal 
supporting  their  request  for  an  increase 
in  PFC  handling  charges.  AAAE  and 
ACI-NA  assert  that  45  days  is  not 
enough  time  for  other  interested  parties 
to  review  and  comment  on  the  air 
carrier  economic  data,  especially  since 
two  holidays  fell  within  die  comment 
period. 

In  response  to  the  AAAE  and  ACI-NA 
joint  request  for  an  extension  of  the 
comment  period,  the  Air  Transport 
Association  (ATA)  submitted  a  letter  to 
the  public  docket  on  December  30, 
2002,  urging  FAA  to  deny  the  request 
for  an  extension.  ATA  asserts  that  the 
air  carrier  data  was  compiled  using 
procedures  recommended  by  the 
Department  of  Transportation  Office  of 
the  Inspector  General.  ATA  contends 
that  the  data  is  reliable  and  finds  that 
additional  time  to  review  the  data  is  not 
necessary. 

The  FAA  has  considered  these 
argiunents  and  finds  that  an  extension 
of  the  comment  period  to  Notice  No. 
02-19  is  in  the  public  interest 
considering  that  two  holidays  fell 
within  the  comnient  period.  However, 
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the  FAA  believes  that  a  120-day 
extension  would  be  excessive.  The  FAA 
believes  an  additional  30  days  would  be 
adequate  for  interested  parties  to  review 
the  economic  data  presented  in  the 
proposal  and  provide  meaningful 
comment  to  Notice  No.  02-19.  Absent 
unusual  circumstances,  the  FAA  does 
not  anticipate  any  further  extension  of 
the  comment  period  for  this  rulemaking. 

Extension  of  Comment  Period 

In  accordance  with  §  11.47(c)  of  Title 
14.  Code  of  Federal  Regulations,  the 
FAA  has  reviewed  AAAE's  and  ACI- 
NA's  joint  request  for  an  extension  of 
the  comment  period  to  Notice  No.  02- 
09.  The  FAA  finds  that  extension  of  the 
comment  period  is  consistent  with  the 
public  interest,  and  that  good  cause 
exists  for  taking  this  action.  AAAE  and 
ACI-NA  have  demonstrated  substantive 
interest  in  the  proposed  rule  and  good 
cause  for  the  extension. 

Accordingly,  the  comment  period  to 
Notice  No.  02-19  is  extended  until 
February  12,  2003. 

Issued  in  Washington,  DC,  January  10, 
2003. 

Benito  DeLeon, 

Acting  Director.  Office  of  Airport  Planning 
and  Programming. 
[FR  Doc.  03-820  Filed  1-10-03;  12:04  pm] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1915 
[Docket  No.  S-051] 
RIN 1218-AB51  " 

Fire  Protection  in  Shipyard 
Employment 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  Proposed  Rulemaking; 
correction. 

SUMMARY:  In  the  December  11,  2002, 
Federal  Register,  OSHA  published  a 
proposed  standard  for  Fire  Protection  in 
Shipyard  Employment,  Subpart  P  of  29 
CFR  Part  1915  (67  FR  76214).  The 
docket  number  that  was  published  in 
the  "Supplementary  Information: 
Addresses"  section  of  the  preamble,  H- 
01 IG,  is  incorrect.  OSHA  is  conecting 
these  errors. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bonnie  Friedman.  Office  of  Information^ 
and  Consumer  Affairs,  Occupational 
Safety  and  Health  Administration, 
Room  N3647,  U.S.  Department  of  Labor, 


200  Constitution  Ave..  NW., 
Washington,  DC  20210  (202-219-8148). 

SUPPLEMENTARY  INFORMATION: 
Correction  of  Publication 

On  page  76214,  in  the  first  and  second 
columns,  the  docket  number  "H-OllG" 
is  corrected  to  read  "S-051"  both  places 
it  appears. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  John  L.  Henshaw, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

The  actions  in  this  document  are 
taken  pursuant  to  sections  4,  6,  and  8  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (29  U.S.C.  653,  655,  657), 
Secretary  of  Labor's  Order  No.  5-2002 
(67  FR  65008),  and  29  CFR  part  1911. 

Signed  at  Washington.  DC  this  30th  day  of 
December,  2002. 
John  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  03-401  Filed  1-13-03;  8:45  am) 

BILLING  CODE  4510-26-P 


DEPARTMErfT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 
RIN  1010-AC89 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf — 
Documents  Incorporated  by 
Reference— API  RP  14F  and  API  RP 
14FZ 

agency:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  MMS  is  proposing  to  update 
one  document  already  incorporated  by 
reference  into  our  regulations,  and  add 
another  document  to  be  incorporated  by 
reference  for  the  first  time  into  our 
regulations  governing  oil  and  gas  and 
sulphur  operations  in  the  Outer 
Continental  Shelf  (OCS).  These 
revisions  will  ensure  that  lessees  use  the 
best  available  and  safest  technologies 
while  operating  in  the  OCS.  The 
updated  document,  API  RP  14F,  is  the 
Fourth  Edition  of  the  American 
Petroleum  Institute's  (API) 
Recommended  Practice  for  Design  and 
Installation  of  Electrical  Systems  for 
Fixed  and  Floating  Offshore  Petroleum 
Facilities  for  Unclassified  and  Class  I, 
Division  1  and  Division  2  Locations. 
The  new  document,  API  RP  14FZ,  is 


titled  "Recommended  Practice  for 
Design  and  Installation  of  Electrical 
Systems  for  Fixed  and  Floating  Offshore 
Petroleum  Facilities  for  Unclassified 
and  Class  I,  Zone  0,  Zone  1  and  Zone 
2  Locations." 

DATES:  We  will  consider  all  comments 
we  receive  by  March  17,  2003.  We  will 
begin  reviewing  comments  then  and 
may  not  fully  consider  comments  we 
receive  after  March  17,  2003. 
ADDRESSES:  Mail  or  hand-carry 
comments  (three  copies)  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  Mail  Stop  4024; 
381  Elden  Street;  Herndon,  Virginia 
20170-4817;  Attention:  Rules 
Processing  Team  (Comments).  If  you 
wish  to  e-mail  yoxu  comments,  the 
address  is  rules.comments@MMS.gov. 
Reference  "1010AC89— API  RP  14F  and 
API  RP  14FZ"  in  your  subject  line. 
Include  your  neune  and  return  address 
in  the  message  and  mark  it  for  return 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Ensele,  Operations  Analysis 
Branch,  at  (703)  787-1583,  or  David 
Nedorostek,  Operations  Analysis 
Branch,  at  (703)  787-1029. 
SUPPLEMENTARY  INFORMATION:  We  use 
standards,  specifications,  and 
recommended  practices  developed  by 
standard-setting  orgeuiizations  and  the 
oil  and  gas  industry  for  establishing 
requirements  for  activities  in  the  OCS. 
This  practice,  known  as  incorporation 
by  reference,  allows  us  to  incorporate 
the  provisions  of  technical  standards 
into  the  regulations  without  increasing 
the  volume  of  the  Code  of  Federal 
Regulations.  The  legal  effect  of 
incorporation  by  reference  is  that  the 
material  is  treated  as  if  it  were 
published  in  the  Federal  Register.  This 
material,  like  any  other  properly  issued 
regulation,  then  has  the  force  and  effect 
of  law.  We  hold  operators/lessees 
accountable  for  complying  with  the 
documents  incorporated  by  reference  in 
our  regulations.  The  regulations,  found 
at  1  CFR  Part  51,  govern  how  MMS  and 
other  Federal  agencies  incorporate 
various  documents  by  reference. 
Agencies  can  only  incorporate  by 
reference  through  publication  in  the 
Federal  Register.  Agencies  must  also 
gain  approval  from  the  Director  of  the 
Federal  Register  for  each  publication 
incorporated  by  reference.  Incorporation 
by  reference  of  a  document  or 
publication  is  limited  to  the  specific 
edition  or  to  the  specific  edition  and 
supplement  or  addendum  cited  in  the 
regulations. 

This  proposed  rule  will  update  API 
RP  14F,  Third  Edition,  September  1, 
1991,  Recommended  Practice  for  Design 


and  Installation  of  Electrical  Systems  for 
Offshore  Production  Platforms  that  is 
currently  incorporated  by  reference  into 
MMS  regulations  in  30  CFR  250.114. 
The  proposed  rule  will  also  incorporate 
by  reference  into  MMS  regulations  at  30 
CFR  250.114,  for  the  first  time,  the 
provisions  of  API  RP  14FZ.  The 
provisions  of  30  CFR  250.114  apply 
only  to  platforms,  artificial  islands, 
fixed  structiires,  and  their  facilities. 
Therefore,  any  requirements  for  floating 
facilities  in  these  two  documents  will 
not  apply.  Under  the  Memorandum  of 
Understanding  (MOU)  between  the 
Minerals  Management  Service,  U.S. 
Department  of  the  Interior  and  the 
United  States  Coast  Guard  (USCG),  U.S. 
Department  of  Transportation,  dated 
December  16,  1998,  the  USCG  is 
responsible  for  electrical  systems  pn 
floating  facilities.  Additionally, 
according  to  the  MOU,  the  USCG  is 
responsible  for  aids  to  navigation, 
emergency  lighting,  siirvival  craft,  and 
general  alarms,  so  any  such  references 
in  these  two  documents  do  not  apply. 
We  have  reviewed  these  documents 
and  have  determined  that  the  latest 
editions  of  both  documents  should  be 
incorporated  into  the  regulations  to 
ensure  the  use  of  the  best  available  and 
safest  technologies.  The  title  of  API  RP 
14F  has  been  changed  in  the  Fourth 
Edition  to  conform  with  API  RP  500, 
Recommended  Practice  for 
Classification  of  Locations  for  Electrical 
Installations  at  Petroleum  Facilities 
Classified  as  Class  I,  Division  1  and 
Division  2,  which  is  currently 
incorporated  into  MMS  regulations.  Our 
review  shows  that  the  changes  between 
the  old  (Third)  edition  and  the  new 
(Fourth)  edition  are  minor.  Most  of  the 
changes  apply  to  floating  facilities,  and 
are,  therefore,  not  part  of  this 
rulemaking  for  the  reasons  cited  above. 
In  addition,  the  Third  Edition  is  not 
readily  available  to  affected  parties 
because  it  is  out  of  print.  The  oil  and  gas 
industry  is  already  building  new 
structures  in  accordance  with  the 
provisions  of  the  Fourth  Edition  of  this 
standard.  Also,  the  Fourth  Edition  has 
been  revised  using  an  API  standard 
editorial  format. 

Summary  of  the  Changes  in  the  Fourth 
Edition  of  API  RP  14F  Pertaining  to 
Platforms,  Artificial  Islands,  Fixed 
Structures,  and  their  Facilities 

In  the  fourth  edition  of  14F  several 
subsections  that  were  contained  in  the 
third  edition  have  been  consolidated  in 
a  subsection  titled  Protection 
Techniques  Related  to  Equipment 
Installed  in  Locations  Classified  as 
Division  1  and  Division  2.  These 
include  explosion  proof  equipment. 


hermetically  sealed  devices, 
intrinsically  safe  devices,  nonincendive 
equipment,  and  piu^ed  enclosures.  No 
new  requirements  were  imposed. 

In  the  fourth  edition  of  14F,  cable- 
shielding  considerations  have  been 
added  to  the  Electrical  Distribution 
Systems  section.  This  allows  for  the 
installation  of  metal  clad  cables  in  lieu 
of  sealed  conduits  for  electrical  wiring. 
The  use  of  metal  clad  cables  could 
result  in  savings  to  industry  of  up  to 
40%  over  the  use  of  sealed  conduits  and 
conventional  wiring  practices.  Both 
methods  of  cable  shielding  provide  for 
equal  safety. 

Subsections  have  been  added  to  the 
fourth  edition  of  14F  to  cover  advances 
in  technology  in  battery-powered  DC 
supply  systems  (imintemiptible  power 
supplies),  electric  oil- immersion 
heaters,  cathodic  protection,  and  hand 
held  electronic  devices.  These  four  new 
subsections  cover  equipment  that  is 
now  in  standard  use  on  OCS  structures, 
but  that  was  not  in  the  early  1990's 
when  the  third  edition  was  completed. 
These  new  subsections  should  not 
impose  any  new  costs  on  the  industry, 
since  operators  are  already  using  this 
equipment. 

Review  of  API  RP  14FZ 

The  two  recommended  practices 
addressed  by  this  rulemaking  are  nearly 
identical.  The  original  version  (14F)  is 
to  be  used  with  the  electrical 
classification  system  contained  in  API 
RP  500.  This  system  of  electrical 
classification  differentiates  locations  by 
"Divisions."  This  document  (API  RP 
500)  is  already  incorporated  by 
reference  into  the  regulations.  A  similar 
document,  API  RP  505,  Reconunended 
Practice  for  Classification  of  Locations 
for  Electrical  Installations  at  Petroleum 
Facilities  Classified  as  Class  I,  Zone  0, 
Zone  1,  and  Zone  2,  is  also  currently 
incorporated  by  reference  into  the 
regulations.  This  system  classifies 
hazardous  locations  by  "Zones"  based 
on  how  long  a  hazardous  vapor  is 
present.  The  new  14FZ  document  is  to 
be  used  with  API  RP  505.  The  difference 
between  the  two  pairs  of  documents, 
14F/500  and  14FZ/505,  is  that  14F/500 
uses  two  "Divisions"  to  classify 
hazardous  areas  while  14FZ/505  uses 
three  "Zones"  to  define  these  classified 
hazardous  areas.  The  14F  document 
defines  techniques  for  protection  from 
fires  in  the  Division  system.  The  14FZ 
document  defines  protection  techniques 
in  the  Zone  system  for  hazardous 
locations.  Both  systems  provide  for  safe 
work  environments  for  personnel.  The 
protection  techniques  identified  for  the 
Division  system  are  not  all  acceptable 
for  the  Zone  system,  and  vice  versa.  The 


Zone  system  identifies  more  protection 
techniques  than  the  Division  system, 
however,  both  systems  have  proven 
their  safety  by  comparisons  of  both 
systems  through  the  National  Electrical 
Code,  Factory  Mutual,  and  Underwriters 
Laboratories.  The  operator  could  realize 
cost  savings  if  the  Zone  system  (505/ 
14FZ)  is  used  in  classifying  and 
designing  electrical  systems.  We  are 
proposing  to  incorporate  the  new  API 
RP  14FZ  to  complete  the  set  of 
documents  in  the  regulations,  and  give 
lessees  a  choice  in  installing  electrical 
systems.  The  incorporation  of  API  RP 
14FZ  will  not  impose  any  additional 
costs  on  the  industry,  since  it  is  nearly 
identical  to  API  RP  14F  and  may  result 
in  cost  savings.  The  operators  must  use 
one  set  of  docimients  or  the  other  to 
design  and  install  electrical  systems  on 
their  facilities.  The  costs  for  complying 
with  the  documents  are  similar.  We're 
merely  giving  the  industry  a  choice  in 
regard  to  classifying  and  installing 
electrical  systems  under  the  API  RP  500 
system  or  the  API  RP  505  system. 

Procedural  Matters 

Public  Comments  Procedure 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  the 
law.  There  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
'wish  us  to  withhold  your  name  and/or 
address  you  must  state  this  prominently 
at  the  begiiming  of  the  comment. 
However,  we  will  not  consider 
anonymous  comments.  We  will  make  all 
siAmissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as  - 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety." 

Background 

This  proposed  rulemaking  will  update 
one  document  that  is  currently 
incorporated  by  reference  in  the        ^ 
regulations  and  will  add  another 
document  to  those  incorporated  by 
reference  in  the  regulations.  The 
differences  between  the  Third  EditioQ 
and  the  Fourth  Edition  of  API  RP  14F 
are  very  minor.  The  minor  differences 
will  not  cause  a  significant  economic 
effect  on  any  entity  (small  or  large) » and 
may  result  in  cost  savings  due  to  the 
inclusion  of  metal  clad  cable.  In  fact,  the 
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oil  and  gas  industry  is  already  building 
structures  using  the  new  standard. 
Therefore,  this  regulation's  impact  on 
the  entire  industry  is  minor.  The 
addition  of  API  RP  14FZ  will  give  the 
industry  a  choice  in  designing  and 
installing  electrical  systems  on  offshore 
facilities. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866. 

(1)  This  nde  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  enviroiunent, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

The  rule  may  have  a  positive 
economic  impact  because  of  the  cost 
savings  from  using  shielded  cables  in 
lieu  of  sealed  conduits.  Otherwise,  the 
documents  do  not  contain  any 
significant  revisions  that  will  cause 
lessees  or  operators  to  change  their 
business  practices.  The  documents  will 
not  require  the  retrofitting  of  any 
facilities. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  plaimed  by 
another  agency. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

Regulatory  Flexibility  (RF)  Act 

"   The  Department  of  the  Interior  (DOI) 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  RF  Act  (5  U.S.C.  601 
et  seq.).  The  provisions  of  this  rule  will 
not  have  a  significant  economic  effect 
on  offshore  lessees  and  operators, 
including  those  that  are  classified  as 
small  businesses.  The  Small  Business 
Administration  (SBA)  defines  small 
business  as  having: 

•  Annual  revenues  of  $5  million  or 
less  for  exploration  service  emd  field 
service  companies. 

•  Fewer  than  500  employees  for 
drilling  companies  and  for  companies 
that  extract  oil,  gas,  or  natural  gas 
liquids. 

The  API  documents  proposed  for 
incorporation  into  MMS  regulations 
cover  electrical  installations  on  offshore 
structures.  The  dociunents  to  be 
incorporated  by  this  rule  have  been 
used  by  the  industry  for  many  years, 


and  the  latest  editions  represent  state-of- 
the-art  industry  equipment  and 
practices.  The  structures  currently  being 
built  are  being  constructed  according  to 
the  requirements  in  either  API  RP  1 4F 
(Fourth  Edition)  or  API  RP  14FZ. 

The  proposed  rule's  purpose  is  to 
update  one  document  that  is  currently 
incorporated  by  reference  in  the 
regulations,  and  to  incorporate  by 
reference  a  new  nearly  identical 
document  into  the  regulations.  The 
differences  between  the  newer 
document  and  the  older  document  are 
very  minor.  The  updated  document 
consolidates  several  subsections  in  a 
new  subsection  covering  protection 
techniques.  In  addition,  cable  shielding 
considerations  were  added  to  the 
updated  document.  This  allows  for  the 
installation  of  metal  clad  cables  in  lieu 
of  sealed  conduits.  The  use  of  metal 
clad  cables  could  result  in  savings  to 
industry  of  up  to  40%  over  the  use  of 
sealed  conduits  and  conventional 
wiring  practices.  Other  subsections  have 
been  added  to  the  updated  document  to 
cover  advances  in  technology.  New 
subsections  cover  equipment  that  is 
now  in  standard  use  on  OCS  facilities, 
but  that  was  not  in  use  in  the  early 
1990's  when  the  older  Third  Edition 
was  completed,  and  incorporated  into 
the  regulations.  These  new  subsections 
should  not  impose  any  additional  costs 
to  industry,  since  operators  are  already 
using  this  new  equipment  and 
technology.  By  incorporating  both  14F 
and  14FZ,  which  are  nearly  identical, 
but  utilize  different  classification 
systems,  we  are  giving  the  industry  a 
choice  in  electrical  classification 
methods. 

Under  the  North  American  Industry 
Classification  System  Code  211111. 
Crude  Petroleum  and  Natural  Gas 
Extraction,  MMS  estimates  that  a  total  of 
1,380  firms  drill  oil  and  gas  wells 
onshore  and  offshore.  The  group 
affected  by  this  rule  is  the 
approximately  130  companies  that  are 
offshore  lessees/operators.  According  to 
SBA  criteria,  approximately  90 
companies  are  small  business  (70 
percent).  As  discussed  above,  this  rule 
imposes  no  new  operational 
requirements,  reporting  burdens,  or 
other  measiues  that  would  increase 
costs  to  lessees/operators,  large  or  small. 
Therefore,  this  rule  has  no  significant 
economic  impact  on  small  entities. 

Comments  from  the  public  are 
important  to  us.  The  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  10  Regional  Feiirness 
Boards  were  established  to  receive 
comments  from  small  businesses  about 
Federal  agency  enforcement  actions. 
The  Ombudsman  will  annually  evaluate 


the  enforcement  activities  and  rate  each 
agency's  responsiveness  to  small 
business.  If  you  wish  to  comment  on  the 
enforcement  actions  of  MMS,  call  toll- 
free  (888)  734-3247.  You  may  comment 
to  the  Small  Business  Administration 
without  fear  of  retaliation.  Disciplinary 
action  for  retaliation  by  an  MMS 
employee  may  include  suspension  or 
termination  from  employment  with  the 
Department  of  the  Interior. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  SBREFA.  This  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  proposed  rule  will  not  cause  any 
significant  costs  to  lessees  or  operators. 
The  only  costs  will  be  the  purchase  of 
the  new  documents  and  minor  revisions 
to  some  operating  and  maintenance 
procedures.  The  minor  revisions  to 
operating  and  maintenance  procedures 
may  result  in  some  minor  costs  or  may 
actually  result  in  minor  cost  savings. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions. 

(c)  Does  not  have  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

Paperwork  Reduction  Act  (PRA)  of  1995 

There  are  no  information  collection 
requirements  associated  with  this  rule. 
The  DOI  has  determined  that  this 
regulation  does  not  contain  information 
collection  requirements  pursuant  to  the 
PRA  (44  U.S.C.  3501  et  seq.)  We  will  not 
be  submitting  an  information  collection 
request  to  OMB. 

Federalism  (Executive  Order  13132) 

According  to  Executive  Order  13132, 
the  rule  does  not  have  significant 
Federalism  effects.  This  rule  will  not 
substantially  and  directly  affect  the 
relationship  between  the  federal  and 
state  governments.  This  rule  will  simply 
update  one  dociunent  and  add  one 
document  incorporated  by  reference  to 
ensure  that  the  industry  uses  the  best 
and  safest  technologies.  This  rule  does 
not  impose  costs  on  states  or  localities. 
Any  costs  incurred  affect  only  the  oil 
industry  and  will  be  minor. 

Takings  Implication  Assessment 
(Executive  Order  12630) 

According  to  Executive  Order  12630, 
this  rule  does  not  have  significant 
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Takings  implications.  A  Takings 
Implication  Assessment  is  not  required. 

Energy  Supply,  Distribution,  or  Use 
(Executive  Order  1321 1) 

The  rule  does  not  have  a  significant 
effect  on  energy  supply,  distribution,  or 
use  because  it  merely  updates  one 
standard  already  incorporated  by 
reference  and  adds  a  new  standard  to  be 
incorporated  by  reference  that  will 
provide  for  imiform  maintenance  and 
inspection  practices.  Thus,  a  Statement 
of  Energy  Supply,  Distribution,  or  Use  is 
not  required. 

Civil  Justice  Reform  (Executive  Order 
12988) 

According  to  Executive  Order  12988, 
the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  biuden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

National  Environmental  Policy  Act 
(NEPA) 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  under  the  NEPA  of 
1969  is  not  required. 

Unfunded  Mandates  Reform  Act 
(UMRA)ofl995 

This  rule  does  not  impose  an 
unfunded  mandate  on  state,  local,  and 
tribal  governments  or  the  private  sector 


of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
luiique  effect  on  state,  local,  or  tribal 
governments  or  the  private  sector.  A 
statement,  containing  the  information 
required  by  the  UMRA  (2  U.S.C.  1531  et 
seq.),  is  not  required. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf,  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference, 
Investigations,  Mineral  royalties,  Oil 
and  gas  development  and  production, 
Oil  and  gas  exploration,  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements,  Sulphur 
development  and  production,  Sulphin 
exploration,  Svuety  bonds. 

Dated:  December  23,  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Service  proposes  to  amend  30  CFR  Part 
250  as  follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 


Authority:  43  U.S.C.  1331  et  seq. 

2.  In  §  250.114,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  250.1 1 4    How  must  I  install  and  operata 
electrical  equipment? 


(c)  You  must  install  all  electrical 
systems  according  to  API  RP  14F, 
Recommended  Practice  for  Design  and 
Installation  of  Electrical  Systems  for 
Fixed  and  Floating  Offshore  Petroleum 
Facilities  for  Unclassified  and  Class  I, 
Division  1  and  Division  2  Locations 
(incorporated  by  reference  as  specified 
in  §  250.198),  or  API  RP  14FZ, 
Recommended  Practice  for  Design  and 
Installation  of  Electrical  Systems  for 
Fixed  and  Floating  Offshore  Petroleum 
Facilities  for  Unclassified  and  Class  I, 
Zone  0,  Zone  1,  and  Zone  2  Locations 
(incorporated  by  reference  as  specified 
in  §250.198).  ^^ 

*****  '  ^   ^ 

•^. 

3.  In  §  250.198,  in  the  table  in  -  - 

paragraph  (e),  the  entry  for  API  RP  14F 
is  revised  and  a  new  entry  for  document 
API  RP  14FZ  is  added  in  alphanumeric 
order  to  read  as  follows: 


§250.198 
reference. 


(e)*   * 


Documents  incorporated  by 


Title  of  document 


Incorporated  by  reference  at 


API  RP  14F,  Recommended  Practice  for  Design  and  Installation  of  Electrical  Systems  for  Fixed  and  Float- 
ing Offtisore  Petroleum  Facilities  for  Unclcassified  and  Class  I,  Division  1  and  Division  2  Locations, 
Fourth  Edition,  June  1999,  API  Stocl^  No.  G14F04. 

API  RP  14FZ,  Recommended  Practice  for  Design  and  Installation  of  Electrical  Systems  for  Fixed  and 
Floating  Offshore  Petroleum  Facilities  for  Unclassified  and  Class  I,  Zone  0,  Zone  1,  and  Zone  2  Loca- 
tions, First  Edition,  September  2001,  API  Stock  No,  G14FZ1. 


§250.1 14(c);        §250.803(bK9)(v); 
§250.1629(b)(4)(v) 

§250.114(c);        §250.803(b)(9)(v); 
§  250.1 629(b)(4)(v) 


4.  In  §  250.803,  paragraph  {b)(9)(v)  is 
revised  to  read  as  follows: 

§  250.803    Additional  production  system 
requirements. 

*         *         *         *         * 

(9)  *   *   * 

(v)  Fire-  and  gas-detection  systems 
must  be  an  approved  type,  designed  and 
installed  according  to  API  RP  14C,  API 
RP  14G,  and  API  RP  14F  or  API  RP  14FZ 


(the  preceding  four  documents 
incorporated  by  reference  as  specified  in 
§250.198). 

***** 

5.  In  §  250.1629,  paragraph  (b)(4)(v)  is 
revised  to  read  as  follows: 

§250.1629    Additional  production  and  fuel 
gas  system  requiren>ents. 

***** 

(4)*   *    * 


(v)  Fire-  and  gas-detection  systems 
must  be  an  approved  type,  designed  and 
installed  according  to  API  RP  14C.  API 
RP  14G,  and  API  RP  14F  or  API  RP  14FZ 
(the  preceding  four  documents 
incorporated  by  reference  as  specified  in 
§250.198). 
***** 

(PR  Doc.  03-665  Filed  1-13-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCIES:  Rural  Hottsing  Service  (RHS), 
Rural  Utilities  Service  (RUS),  Rural 
Business-Cooperative  Service  (RBS), 
and  Farm  Service  Agency  (FSA),  USDA. 
ACTION:  Proposed  collection;  conunents 
requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  armounces  the  intention  of  the 
above-named  Agencies  to  request  an 
extension  for  the  currently  approved 
information  collection  in  support  of  the 
servicing  of  Community  and  Direct 
Business  Programs  Loans  and  Grants. 
DATES:  Comments  on  this  notice  must  be 
received  by  March  17,  2003  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
inquiries  on  the  Information  Collection 
Package,  contact  Cheryl  Thompson, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0043. 
For  program  content,  contact  Beth  Jones, 
Senior  Loan  Specialist,  Community 
Programs  Servicing  and  Special 
Authorities  Branch,  RHS,  USDA,  1400 
Independence  Ave.,  SW.,  Mail  Stop 
0787,  Washington,  DC  20250-0787, 
Telephone  (202)  720-1498,  E-mail 
epjones@rdmail. rural. usda.goy. 

SUPPLEMENTARY  INFORMATION:  Title:  7 
CFR  1951-E,  Servicing  of  Community 
and  Direct  Business  Programs  Loans  and 
Grants. 

OMB  Number:  0575-0066. 

Expiration  Date  of  Approval:  April  30, 
2003. 


Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  following  Community 
and  Direct  Business  Programs  Loans  and 
Grants  are  serviced  by  this  currently 
approved  docket  (0575-0066):  The 
Community  Facilities  loan  and  grant 
program  is  authorized  by  Section  306  of 
the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1926)  to 
make  loans  to  public  entities,  nonprofit 
corporations,  and  Indian  tribes  tJirough 
the  Comm.unity  Facilities  program  for 
the  development  of  essential 
community  facilities  primarily  serving 
rural  residents.  The  Economic 
Opportunity  Act  of  1964,  Title  3  (Pub. 
L.  88—452),  authorizes  Economic 
Cooperative  Loans  to  assist  incorporated 
and  unincorporated  associations  to 
provide  to  low-income  nu-al  families 
essential  processing,  purchasing,  or 
marketing  services,  supplies,  or 
facilities. 

The  Food  Security  Act  of  1985. 
section  1323  (Pub.  L.  99-198), 
authorizes  loan  guarantees  and  grants  to 
Nonprofit  National  Corporations  to 
provide  technical  and  financial 
assistance  to  for-profit  or  nonprofit  local 
businesses  in  rural  areas. 

The  Water  and  Waste  Disposal 
program  is  authorized  by  section  306(a) 
of  the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1926(a))  to 
provide  basic  human  amenities, 
alleviate  health  hazards,  and  promote 
the  orderly  growth  of  the  rural  areas  of 
the  Nation  by  meeting  the  need  for  new 
and  improved  water  and  waste  disposal 
systems. 

The  Business  and  Industry  program  is 
authorized  by  section  310  B  (7  U.S.C. 
1932)  (Pub.  L.  92-419,  August  30,1972) 
of  the  Consolidated  Farm  and  Rural 
Development  Act  to  improve,  develop, 
or  finance  business,  industry,  and 
employment  and  improve  the  economic 
and  environmental  climate  in  rural 
communities,  including  pollution 
abatement  control. 

The  Consolidated  Farm  and  Rural 
Development  Act,  section  310  B(c)  (7 
U.S.C.  1932(c)),  authorizes  Rural 
Business  Enterprise  Grants  to  public 
bodies  and  nonprofit  corporations  to 
facilitate  the  development  of  private 
businesses  in  rural  areas. 

The  Consolidated  Farm  and  Rural 
Development  Act,  section  310  B(f)(i)  (7 
U.S.C.  1932(c)).  authorized  Rural 


Cooperative  Development  Grants  to 
nonprofit  institutions  for  the  purpose  of 
enabling  such  institutions  to  establish 
and  operate  centers  for  rural  cooperative 
development. 

The  FSA  is  authorized  by  25  U.S.C. 
488-494  to  make  loans  through  its 
Indian  Tribal  Land  Acquisition  loan 
program  to  individuals,  tribes,  or  tribal 
corporations,  within  tribal  reservations 
and  Alaskan  communities.  The 
authority  for  FSA  to  make  loans  for 
grazing,  irrigation  and  drainage,  and 
farm  ownership  recreation  loans  is        • 
provided  by  the  Consolidated  Farm  and 
Rural  Development  Act  CONACT)(7 
U.S.C.  1926  330-381). 

The  purpose  of  the  loan  and  grant 
servicing  function  for  the  above 
programs  is  to  assist  recipients  to  meet 
the  objectives  of  the  loans  and  grants, 
repay  loans  on  schedule,  comply  with 
agreements,  and  protect  the 
Government's  financial  interest.  Routine 
servicing  responsibilities  include 
collection  of  payments,  compliance 
reviews,  security  inspections,  review  of 
financial  reports,  determining 
applicant/borrower  eligibility  and 
project  feasibility  for  various  servicing 
actions,  and  supervision  activities. 

Supervision  by  the  Agencies  include, 
but  is  not  limited  to:  Review  of  budgets, 
management  reports,  audits  and 
financial  statements;  performing 
security  inspections  and  providing, 
arranging,  or  recommending  technical 
assistance;  evaluating  environmental 
impacts  of  proposed  actions  by  the 
borrower;  and  performing  civil  rights 
compliance  reviews. 

Information  will  be  collected  by  the 
field  offices  from  applicants,  borrowers, 
consultants,  lenders,  and  attorneys. 

Failure  to  collect  information  could 
result  in  improper  servicing  of  these 
loans. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1  hour  per 
response. 

Respondents:  State,  local  or  tribal 
Governments,  Not-for-profit  institutions, 
businesses,  and  individuals. 

Estimated  Number  of  Respondents: 
275. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimated  Number  of  Responses:  421. 

Estimated  Total  Annual  Burden  on 
Respondents:  465. 

Copies  of  the  information  collection 
can  be  obtained  from  Cheryl  Thompson, 
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Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0043. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agencies, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agencies'  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
othw  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Cheryl  Tliompson,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture,  Rural 
Development,  7th  Floor,  Room  701,  300 
7th  Street,  SW.,  Washington,  DC  20024. 
All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Elated:  December  16.  2002. 
Arthur  A.  Garcia, 
Administrator,  Rural  Housing  Service. 

Dated:  December  20,  2002. 
John  Rosso, 

Administrator,  Rural  Rusiness-Cooperative 
Service. 

Dated:  December  2Q,  2002. 
Hilda  Legg, 
Administrator,  Rural  Utilities  Service. 

Dated:  December  23,  2002. 
James  R.  Little, 

Administrator,  Farm  Service  Agency. 
[FR  Doc.  03-726  Filed  1-13-03;  8:45  am] 

BMXING  CODE  341&-XV-U 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  02-047N] 

Codex  Alimentarius  Commission:  35th 
Session  of  ttte  Codex  Committee  on 
Food  Additives  and  Contaminants 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting, 
request  for  comments. 

SUMMARY:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  United  States 
Department  of  Agriculture,  and  the 
Food  And  Drug  Administration  (FDA) 


are  sponsoring  a  public  meeting  on 
January  30,  2003,  to  provide  information 
and  receive  public  comments  on  agenda 
items  that  will  be  discussed  at  the 
meeting  of  the  Codex  Committee  on 
Food  Additives  and  Contaminants 
(CCFAC),  which  will  be  held  in  Arusha, 
Tanzania,  on  March  17-21,  2003.  The 
Under  Secretary  and  FDA  recognize  the 
importance  of  providing  interested 
parties  the  opportunity  to  obtain 
background  information  on  the  Thirty- 
fifth  Session  of  the  Additives  and 
Contaminants  Committee  of  the  Codex 
Alimentarius  Commission  (Codex)  and 
to  address  items  on  the  Agenda  for  the 
35th  CCFAC. 

DATES:  The  public  meeting  is  scheduled 
for  Thursday,  January  30,  2003,  from  1 
p.m.  to  4  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Auditoriiun,  Harvey  W. 
Wiley  Federal  Building,  5100  Paint 
Branch  Parkway,  College  Park, 
Maryland.  To  receive  copies  of  the 
documents  referenced  in  the  notice 
contact  the  FSIS  Docket  Clerk,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  102, 
Cotton  Annex.  300  12th  Street,  SW., 
Washington,  DC  20250-3700.  The 
documents  will  also  be  accessible  via 
the  World  Wide  Web  at  the  following 
address:  http:// 

www.codexalimentarius.net/ccfac35/ 
fa03_01-e.htm.  If  you  have  comments, 
please  send  an  original  and  two  copies 
to  the  FSIS  Docket  Clerk  and  reference 
Docket  #  02-04  7N.  All  comments 
submitted  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATKM  CONTACT:  F. 
Edward  Scarbrough,  Ph.D.,  U.S. 
Manager  for  Codex,  U.S.  Codex  Office, 
Food  Safety  and  Inspection  Service, 
Room  4861,  South  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250,  Phone:  (202) 
205-7760,  Fax:  (202)  720-3157. 
Attendees  are  requested  to  pre-register 
as  soon  as  possible  by  e-mail  to 
USCCFAC@CFSAN.FDA .  GOV. 

SUPPLEMENTARY  INFORMATION: 
Background 

Codex  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  (FAO)  and 
the  Worid  Health  Organization  (WHO). 
Codex  is  the  major  international 
organization  for  protecting  the  health 
and  economic  interests  of  consumers 
and  encoiuaging  fair  international  trade 
in  food.  Through  adoption  of  food 
standards,  codes  of  practice,  and  other 
guidelines  developed  by  its  committees, 


and  by  promoting  their  adoption  and 
implementation  by  governments,  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled.  In 
the  United  States,  USDA,  FDA,  and  EPA 
manage  and  carry  out  U.S.  Codex 
activities. 

The  Codex  Committee  on  Food 
Additives  and  Contaminants  establishes 
or  endorses  maximum  or  guideline 
levels  for  individual  food  additives,  for 
contaminants  (including  environmental 
contaminants),  and  for  naturally 
occurring  toxicants  in  foodstuffs  and 
animal  feeds.  In  addition  the  Conunittee 
prepares  priority  lists  of  food  additives 
and  contaminants  for  toxicological 
evaluation  by  the  Joint  FAO/WHO 
Expert  Committee  on  Food  Additives; 
recommends  specifications  of  identity  " ' 
and  purity  for  food  additives  for 
adoption  by  the  Commission;  considers 
methods  of  analysis  for  the 
determination  of  food  additives  and 
contaminants  in  food;  and  considers 
and  elaborates  standards  or  codes  for 
related  subjects  such  as  the  labelling  of 
food  additives  when  sold  as  such,  and 
food  irradiation.  The  Committee  is 
chaired  by  The  Netherlands. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  provisional  agenda  items  will  be 
discussed  during  the  public  meeting: 

1.  Adoption  of  the  Agenda  (CX/FAC 
03/1). 

2.  Matters  referred  by  the  Codex 
Alimentarius  Commission  and  other 
Codex  Committees  (CX/FAC  03/2). 

3.  Summary  Report  of  the  59th 
Meeting  of  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  (JECFA). 

4.  Action  Required  as  a  Result  of 
Changes  in  ADI  Status  and  other 
Toxicological  Recommendations  (CX/. 
FAC  03/3). 

5.  Comments  Submitted  on  the 
Proposed  Draft  Risk  Assessment  Policy 
Statement  for  the  Application  of  Risk 
Analysis  Principles  to  the  Standard 
Setting  Activities  of  the  CCFAC  in 
Conjunction  with  the  Risk  Assessments 
Performed  by  the  JECFA.  • 

Food  Additives 

6.  Endorsement  and/or  Revision  of 
Maximum  Levels  for  Food  Additives  in 
Codex  Standards  (CX/FAC  03/5). 

7.  Consideration  of  the  Codex  General 
Standard  for  Food  Additives. 

(a)  Report  of  the  ad  hoc  Working 
Group  on  the  Codex  General  Standard 
for  Food  Additives. 

(b)  Proposed  Draft  Revised  Preamble 
to  the  Codex  General  Standard  for  Food 
Additives  (CX/FAC  03/6). 
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(c)  Proposed  Draft  Revised  Food 
Category  System  of  the  Codex  General 
Standard  for  Food  Additives  {CX/FAC 
03/7). 

(d)  Comments  Submitted  on  the 
Proposed  Draft  and  Draft  Revisions  to 
Table  1  of  the  Codex  General  Standard 
for  Food  Additives  in  response  to  CL 
2002/10-FAC  and  CL  2002/44-FAC. 

(e)  Comments  Submitted  on  the  Draft 
Revisions  to  the  Annex  to  Table  3  of  the 
Codex  General  Standard  for  Food 
Additives  submitted  in  response  to  CL 
2002/10-FAC. 

8.  Comments  Submitted  on  the 
Discussion  Paper  on  Processing  Aids 
and  Carriers  (CX/FAC  02/9)  in  response 
to  CL  2002/10-FAC. 

9.  Discussion  Paper  on  the  Use  of 
Active  Chlorine  (CX/FAC  03/11). 

10.  (a)  Draft  Revised  Codex  General 
Standard  for  Irradiated  Foods  (CX/FAC 
03/12). 

(a)  Consideration  of  a  Revision  or 
Amendments  to  the  Guidelines  Levels 
for  Radionuclides  in  Foods  Following 
Accidental  Nuclear  Contamination  for 
Use  in  hitemational  Trade  (CAC/GL  5- 
1989),  including  Guideline  Levels  for 
Radionuclides  for  Long-Term  Use  (CX/ 
FAC  03/13). 

11.  (a)  Report  of  the  ad  hoc  Working 
Group  on  Specifications. 

(b)  Specifications  for  the  Identity  and 
Purity  of  Food  Additives  Arising  from 
the  59th  JECFA  Meeting  (CX/FAC  03/ 
14). 

12.  (a)  Comments  Submitted  on 
Revisions  to  the  biternational 
Numbering  System  in  response  to  CL 
2002/29-FAC. 

(b)  Discussion  Paper  on  the 
Harmonization  of  Terms  Used  by  Codex 
and"  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  for  Sub- 
Classes  and  Technological  Functions 
(CX/FAC  032/16). 

Contaminants 

13.  Endorsement  and/or  Revision  of 
Maximum  Levels  for  Contaminants  in 
Codex  Standards  (CX/FAC  03/17). 

14.  Codex  General  Standard  for 
Contaminants  and  Toxins  in  Foods. 

(a)  Report  of  the  ad  hoc  Working 
Group  on  Contaminants  and  Toxins. 

(b)  Schedule  1  of  the  Proposed  Draft 
Codex  General  Standard  for 
Centaminants  and  Toxins  m^  Foods. 
(CX/FAC  03/ia). 

(e)  Proposed  Draft  FtincipFes  for 
Exposura  Assessment  of  Contaminants 
and  Toxins  in  Foods  (CX/FAC  03/19). 

15.  Mycotoxins  in  Food  and  Feed, 
(a)  Comments  Submitted  on  the 

Proposed  Draft  Code  of  Practice  for  the 
Prevention  of  Patulin.  Contamination  in 
Apple  Juice  and  Apple  Juice  Ingredients 
in  Other  Beverages  in  Response  to  CL 
2002/29-FAC. 


(b)  Conunents  Submitted  on  the  Draft 
Maximum  Level  for  Patulin  in  Apple 
Juice  and  Apple  Juice  Ingredients  in 
Other  Beverages  in  Response  to  CL 
2002/10-FAC. 

(c)  Conunents  Submitted  on  the  Draft 
Code  of  Practice  for  the  Prevention 

.  (Reduction)  of  Mycotoxin 
Contamination  in  Cereals,  Including 
Annexes  on  Ochratoxin  A,  Zearalenone, 
Fumonisin  and  Tricothecenes  in 
response  to  CL  2002/29-FAC. 

(d)  Discussion  Paper  on  Aflatoxins  in 
Tree  Nuts,  Including  Information 
Submitted  on  Aflatoxin  Contamination 
and  Methods  of  Analysis  for  the 
Determination  of  Aflatoxin  in  Tree  Nuts 
in  response  to  CL  2002/10-FAC  (CX/ 
FAC  03/23). 

(e)  Proposed  Draft  Code  of  Practice  for 
the  Reduction  of  Aflatoxin 
Contamination  in  Tree  Nuts  (CX/FAC 
03/24). 

(f)  Discussion  Paper  on  the 
Development  of  a  Code  of  Practice  for 
the  Reduction  of  Aflatoxin 
Contamination  in  Peanuts  (CX/FAC  03/ 
25). 

(g)  Discussion  Paper  on 
Dexoynivalenol,  Including  Information 
and  Data  Submitted  on  the  Occiurence 
of  Deox)aiivalenol  in  Cereals  in 
Response  to  CL  2002/10-FAC  (CX/FAC 
02/29). 

16.  Industrial  and  Enviroiunental 
Contaminants  in  Foods 

(a)  Comments  Submitted  on  the  Draft 
Maximum  Levels  for  Lead  in  Fish  in 
Response  to  CL  2002/10-FAC. 

(b)  Conunents  Submitted  on  the 
Maximiun  Level  for  Lead  in  Milk  and 
Milk  Fat  in  Response  to  CL  2002/10- 
FAC. 

(c)  F*roposed  Draft  Code  of  Practice  for 
the  Prevention  and  Reduction  of  Lead  in 
Food  (CX.FAC  03/28). 

(d)  Discussion  Paper  on  Tin  (CX/FAC 
03/29). 

(e)  Comments  Submitted  on  the 
Proposed  Draft  Maximum  Levels  for  Tin 
in  Response  to  CL  2002/10-FAC. 

(f)  Comments  Submitted  on  the 
Proposed  Draft  Maximum  Levels  for 
Cadmium  in  Response  to  CL  2002/10- 
FAC. 

(g)  Position  Paper  on  Dioxins  and 
Dioxin  Like  PCBs,.  including 
Infermaiton  ^iBmitted  on  Actual  Lewis 
and  Mietheds  of  Analysis  for  Dioxin  and 
Dioxin-Like  PCBs  in  Response  t&CL 
2002/10-FAC  (CX/FAC  03/32). 

(h)  Proposed  Draft  Code  of  Practice  for 
Source  Directed  Measures  to  Reduce 
Dioxin  and  Dioxin  Like  PCB 
Contamination  of  Foods  (CX/FAC  03/ 
33) 

(i)  Position  Paper  on  Chloiopropanols 
(CX/FAC  03/34). 


General  Issues 

17.  Comments  Submitted  on  the 
Priority  List  of  Food  Additives, 
Contaminants  and  Natiu-ally  Occurring 
Toxicants  Proposed  for  Evaluation  by 
JECFA  in  response  to  CL  2002/10-FAC 
(CX/FAC  02/30). 

18.  Other  Business  and  Future  Work 
Each  issue  listed  will  be  fully  • 

described  in  documents  distributed,  or 
to  be  distributed,  by  The  Netherlands' 
Secretariat  to  the  Meeting.  Members  of 
the  public  may  access  or  request  cof)ies 
of  these  documents  (see  ADDRESSES). 

Public  Meeting 

At  the  January  30th  public  meeting, 
the  agenda  items  will  be  described, 
discussed,  and  attendees  will  have  the 
opportimity  to  pose  questions  and  offer 
comments.  Comments  may  be  sent  to 
the  FSIS  Docket  Room  (see  ADDRESSES). 
Written  comments  should  state  that  they 
relate  to  activities  of  the  35th  CCFAC 
and  Docket  #  02-O47N. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv,  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  web  page  located  at  http:// 
www.fsisMsda.gov.  The  update  is  used 
to  provide  information  regcirding  FSIS 
policies,  procedures,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  tsfocmation  to  a  mucb 
hmader  ^  moEe-  diverse  audience. 

For  more  infonnation  contact  the 
Congressional  and  Public  AffaiFS  Office, 
at  (202)  720-91 IJ.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  web  she  at 
http://www.fsis.usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 
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Done  at  Washington,  DC  on  January  8, 
2003. 
F.  Edward  Scarbrough, 

U.S.  Manager  for  Codex  Alimentarius. 
[FR  Doc.  03-694  Filed  1-13-03;  8:45  am] 
BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Housing  Service.  USDA. 
ACTION:  Proposed  collection;  comments 
requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Rural  Housing 
Service's  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of 
Form  RD  410-8  "Applicant  Reference 
Letter." 

DATES:  Comments  on  this  notice  must  be 
received  by  March  17.  2003  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  Gale 
Richardson,  Loan  Specialist.  Single 
Family  Housing.  Riu-al  Housing  Service. 
1400  Independence  Avenue,  SW.,  Mail 
Stop  0783.  Washington,  DC  20250- 
0783,  Telephone  (202)  720-1459. 
SUPPLEMENTARY  INFORMATION:  Title: 
Fonn  RD  410-8,  "Applicant  Reference 
Letter." 

0MB  Number:  0575-0091. 

Expiration  Date  of  Approval:  April  30, 
2003. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Riu°al  Housing  Service 
(RHS),  under  section  502  of  Title  V  of 
the  Housing  Act  of  1949,  as  amended, 
provides  financial  assistance  to 
construct,  improve,  alter,  repair, 
replace,  or  rehabilitate  dwellings,  which 
will  provide  modest,  decent,  safe,  and 
sanitary  housing  to  eligible  individuals 
in  rural  areas.  To  assist  a  customer,  they 
must  provide  the  Agency  with  a 
standard  housing  application  (used  by 
government  and  private  lenders),  and 
provide  documentation,  including  their 
credit  history,  to  support  the  same. 
Form  RD  410-8  is  used  to  obtain 
information  about  an  applicant's  credit 
history  that  might  not  appear  on  a  credit 
report.  It  is  used  to  document  an  ability 
to  handle  credit  effectively  for 
apphcants  who  have  not  used  sources  of 
credit  that  appear  on  a  credit  report. 

This  form  provides  a  mechanism  for 
following  up  on  repayment  history  for 


debts  reported  by  the  applicant  on  the 
application  that  do  not  appear  on  the 
credit  report.  This  information  is  used 
by  the  Loan  Originator  serving  the  area 
in  which  the  applicant  or  borrower  will 
live  to  determine  whether  the 
applicant's  credit  history  meets  the 
Agency  criteria.  In  addition  to 
supplementing  or  verifying  other  debts 
when  a  credit  report  is  Limited  and 
imavailable  to  determine  the  applicant's 
eligibility  and  credit  worthiness,  the 
Form  RD  410-8  is  widely  used  by  the 
Agency  because  credit  reports  are  not 
always  used  to  obtain  credit  information 
when  an  applicant/borrower  lives  in  a 
remote  area. 

RHS  must,  by  law,  make  available  to 
the  applicant,  upon  request,  the  source 
of  information  used  to  make  an  adverse 
decision.  Individual  references  may  be 
solicited  with  the  clear  imderstanding 
that  if  the  information  is  used  to  deny 
credit  the  information  will  be  made 
available  to  the  applicant  upon  request. 
Without  this  information,  the  Agency  is 
unable  to  determine  if  a  customer  would 
qualify  for  services. 

Estimate  of  Burden:  Public  burden  for 
this  collection  of  information  is 
estimated  to  average  6  minutes  per 
response. 

Respondents:  Applicants  seeking 
direct  single  family  housing  loans  and 
grants  from  the  Agency. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Number  of  Responses: 
10,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  1 ,000  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Renita  Bolden, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0035. 

Comments:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Rural  Housing  Service,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acciu^cy  of  the 
Rural  Housing  Service's  estimate  of  the 
burden  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 


Comments  may  be  sent  to  Renita 
Bolden,  Regulations  and  Paperwork 
Management  Branch,  U.S.  Department 
of  Agriculture,  Rural  Development, 
STOP  0742,  1400  Independence  Ave. 
SW.,  Washington,  and  DC  20250-0742. 
All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  January  2,  2003. 
David  |.  Viliano, 

Acting  Administrator,  Rural  Housing  Service. 
'  [FR  Doc.  03-711  Filed  1-13-03;  8:45  am] 

BILUNG  CODE  3410-XV-U 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Georgia  Transmission  Corporation; 
Notice  of  Finding  of  No  Significant 
Impact 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  finding  of  no 
signiHcant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
with  respect  to  a  request  from  Georgia 
Transmission  Corporation  for  financing 
assistance  from  RUS  to  finance  the 
construction  of  a  230/115  kV  switching 
station  and  a  230  kV  transmission  line 
in  Heard  and  Coweta  Counties,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff,  RUS,  Stop  1571, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1571,  telephone 
(202)  720-0468,  e-mail  at 
bquigel@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION:  Georgia 
Transmission  Corporation  proposes  to 
construct  a  230  kV  transmission  line 
between  its  existing  Yellowdirt 
Substation  located  within  the  boundary 
of  Plant  Wansley  in  Heard  County, 
Georgia,  to  a  proposed  230  kV  switching 
station  to  be  located  in  Coweta  Coimty, 
Georgia.  The  proposed  switching  station 
is  to  be  identified  as  the  Dresden 
Switching  Station.  The  Dresden 
Switching  Station  will  be  located 
approximately  0.4  miles  south  of  the 
intersection  of  Highway  34  and  Quimby 
Jackson  Road  at  the  intersection  of  the 
Municipal  Electric  Authority  of 
Georgia's  existing  Yates-LaGrange  230 
kV  and  Georgia  Power  Company's  500 
kV  O'Hara-Wansley  Transmission  Lines. 
The  proposed  transmission  line  will 
parallel  Georgia  Power  Company's  500 
kV  O'Hara-Wansley  Transmission  line 
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for  7  miles,  then  turn  west  and  be 
routed  for  1.12  miles,  cross  the 
Chattahoochee  River,  and  traverse 
another  mile  to  connect  to  the 
Yellowdirt  Substation. 

The  transmission  line  conductors  and 
static  wire  would  be  supported  by 
concrete,  single-pole,  self-supporting 
and  guyed  structures.  Georgia 
Transmission  Corporation  will  need  to 
purchase  and  clear  an  additional  75-feet 
of  easement  for  7  miles  where  the 
proposed  transmission  line  will  parallel 
Georgia  Power  Company's  existing  500 
kV  transmission  line  and  100-feet  of 
easement  for  2.12  miles  where  the 
transmission  line  is  cross  country. 

Copies  of  the  Finding  of  No 
Significant  Impact  are  available  from 
RUS  at  the  address  provided  herein  or 
from  Ms.  Gayle  Houston  of  Georgia 
Transmission  Corporation,  2100  East 
Exchange  Place,  Tucker,  Georgia  30085- 
2088  telephone  (770)  270-7748.  Ms. 
Houston's  e-mail  address  is 
gayle.houston@gatrans.com 

Dated;  December  12,  2002. 
Alfred  Rodgers, 

Acting  Assistant  Administrator.  Electric 
Program.  Rural  Utilities  Service. 
IFR  Doc.  03-712  Filed  1-13-03;  8:45  am) 

BILUNG  CODE  3410-1 5-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  South  Daltota  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
with  briefing  of  the  South  Dakota 
Advisory  Committee  to  the  Commission 
will  convene  at  1  p.m.  and  adjourn  at 
4  p.m.  on  Wednesday,  February  12, 
2003,  at  the  Holiday  Inn  City  Centre, 
100  West  8th  Street.  Sioux  Falls,  South 
Dakota  57104.  The  purpose  of  the 
planning  meeting  with  briefing  is  to 
review  the  status  of  research  on  criminal 
justice  issues  affecting  Native 
Americans  and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  January  6,  2003. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  0.3-693  Filed  1-13-03:  8:45  am) 
BILUNG  COOE  6335-01-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-802] 

Gray  Portland  Cement  and  Clinlter 
From  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  September  10,  2002,  the 
Department  of  Commerce  published  the 
preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  gray  portland  cement  and  clinker 
from  Mexico.  The  review  covers  one 
manufacturer/exporter,  CEMEX,  S.A.  de 
C.V.,  and  its  affiliate,  GCC  Cemento, 
S.A.  de  C.V.  The  period  of  review  is 
August  1,  2000,  through  July  31,  2001. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margin  is 
listed  below  in  the  "Final  Results  of 
Review"  section  of  this  notice. 
EFFECTIVE  DATE:  January  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Brian  EUman,  Office 
of  AD/CVD  Enforcement  3,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-3477  or  (202)  482- 
4852,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  10,  2002,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico.  See  Preliminary  Results  and 
Rescission  in  Part  of  Antidumping  Duty 
Administrative  Review:  Gray  Portland 


Cement  and  Clinker  From  Mexico,  67 
FR  57379  (September  10,  2002) 
(Preliminary  Results). 

We  invited  parties  to  comment  on  our 
Preliminary  Results.  In  October  2001, 
we  received  case  and  rebuttal  briefs 
from  the  petitioner,  the  Southern  Tier 
Cement  Committee,  and  from  the 
respondents,  CEMEX,  S.A.  de  C.V. 
(CEMEX).  and  GCC  Cemento,  S.A.  de 
C.V.  (GCCC).  The  Department  has 
conducted  this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  being  ground  into  finished 
cement.  Gray  portland  cement  is 
currently  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  item  number 
2523.29  and  cement  clinker  is  cvurently 
classifiable  under  HTS  item  number 
2523.10.  Gray  portland  cement  has  also 
been  entered  under  HTS  item  number 
2523.90  as  "other  hydraulic  cements." 
The  HTS  subheadings  are  provided  for 
convenience  and  customs  purposes 
only.  The  Department's  written 
description  remains  dispositive  as  to  the 
scope  of  the  product  coverage. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review,  and  to  which  we 
have  responded,  are  listed  in  the 
Appendix  to  this  notice  and  addressed 
in  the  "Issues  and  Decision 
Memorandum"  (Decision 
Memorandum)  fi'om  Susan  Kuhbach, 
Acting  Deputy  Assistant  Secretary,  to 
Faryar  Shirzad,  Assistant  Secretary, 
dated  January  8,  2003,  which  is  hereby 
adopted  by  this  notice.  The  Decision 
Memorandum  is  on  file  in  Import 
Administration's  Central  Records  Unit, 
Room  B-099  of  the  main  Department  of 
Commerce  Building.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
from  the  Internet  at  http://ia.ita.doc.gov. 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  corrected  certain 
programming  and  clerical  errors  in  our 
preliminary  results,  where  applicable. 
These  changes  are  discussed  in  the 
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relevant  sections  of  the  Decision 
Memorandum. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margin  exists  for  the 
collapsed  parties,  CEMEX  and  GCCC. 
for  the  period  August  1,  2000,  through 
July  31,  2001: 


Exporter/manufacturer 

Weighted-average 
percentage  margin 

CEMEX/GCCC  

73.74 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  these  final  results  of 
review.  In  accordance  with  19  CFR 
351.212(b],  we  have  calculated  an 
exporter/importer-specific  assessment 
value.  For  the  sales  in  the  United  States 
through  the  respondent's  affiliated  U.S. 
parties,  we  divided  the  total  dumping 
margin  for  the  reviewed  sales  by  the 
total  entered  value  of  those  reviewed 
sales.  We  will  direct  the  Customs 
Service  to  assess  the  resulting 
percentage  margin  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  the  entries 
during  the  review  period  (see  19  CFR 
351.212(a)). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
imder  19  CFR  351.402(1)  to  file  a 
certificate  regarding  the  reimbiusement 
of  antidiunping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failiu-e  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occtuxed  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

Cash-Deposit  Requirements 

The  following  deposit  requirements 
shall  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  gray  portland  cement  and  clinker 
from  Mexico.entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
the  cash-deposit  rate  for  CEMEX/GCCC 
will  be  73.74  percent;  (2)  for  previously 
investigated  or  reviewed  companies  not 
listed  above,  the  cash-deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 


this  or  any  previous  reviews  or  the 
original  less-than-fair-value  (LTFV) 
investigation  but  the  manufactiu'er  is, 
the  cash-deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash-deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  61.85 
percent,  which  was  the  "all  others"  rate 
in  the  LTFV  investigation.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Gray  Portland  Cement  and 
Clinker  from  Mexico,  55  FR  29244  (July 
18, 1990).  The  deposit  requirements 
shall  remain  in  efiect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  luider  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicieil 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act  and  19  CFR  351.210(c). 

Dated:  January  8.  2003. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  •  Issues  in  the  Decision 
Memorandum 

1.  Revocation 

2.  Sales-Below-Cost  Test 

3.  Arm's-Length  Test 

4.  Regional  Assessment 

5.  Bag  vs.  Bulk 

6.  Customer  Miscla^sification 

7.  Ordinary  Course  of  Trade 

8.  Interest  Rate  for  Credit  Expenses 

9.  Cash  Deposits 

10.  Ministerial  Errors 

[FR  Doc.  03-728  Filed  1-13-03;  8:45  ara| 
BILUNG  CODE  3S1(M>S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-122-8i4J  "   ->.^ 

Pure  Magnesium  from  Canada;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  to  Revolve  Order  in 
Part 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

action:  Notice  of  Final  Results  of  2000/ 

2001  Administrative  Review  and 

Determination  Not  to  Revoke  Order  in 

Part. 

SUMMARY:  On  September  9,  2002.  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  pure  magnesium  from  Canada.  The 
p)eriod  of  review  is  August  1 ,  2000, 
through  July  31,  2001.  This  review 
covers  imports  of  pure  magnesiiun  fi'om 
one  producer/exporter.  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results. 

For  our  final  results,  we  have  foimd 
that  sales  of  the  subject  merchandise 
have  not  been  made  below  normal 
value.  We  will  instruct  the  Customs 
Service  not  to  assess  antidiunping 
duties  on  the  subject  merchandise 
exported  by  this  company.  Furthermore, 
we  are  not  revoking  the  antidumping 
duty  order  with  respect  to  pure 
magnesiiun  from  Canada  produced  by 
Norsk  Hydro  Canada,  Inc. 
EFFECTIVE  DATE:  January  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jarrod  Goldfeder  or  Scott  Holland, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-0189  or 
(202)  482-1279,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

Since  the  publication  of  the  "" 
preliminary  results  in  this  review  (see 
Pure  Magnesium  from  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  Partial 
Rescission.of  Review,  and  Notice  of 
Intent  Not  to  Revoke  Order  in  Part,  67 
FR  57217  (September  9,  2002) 
("Preliminary  Results")),  the  following 
events  have  occurred: 

On  October  9,  2002,  U.S.  Magnesium 
LLC  ("the  petitioner"),  filed  a  case  brief. 

Scope  of  the  Order- 

The  product  covered  by  this  order  is 
pure  magnesiiun.  Pure  unwrought 


1818 


Federal  Register /Vol.  68,  No.  9 /Tuesday,  January  14.  2003 /Notices 


magnesium  contains  at  least  99.8 
percent  magnesium  by  weight  and  is 
sold  in  various  slab  and  ingot  forms  and 
sizes.  Granular  and  secondary 
magnesium  are  excluded  from  the  scope 
currently  classifiable  under  subheading 
8104.11.0000  of  the  Harmonized  Tariff 
Schedule  ("HTS").  The  HTS  item 
niunber  is  provided  for  convenience  and 
for  customs  purposes.  The  written 
description  of  the  scope  of  the  order 
remains  dispositive. 

Period  of  Review 

The  period  of  review  ("FOR")  is 
August  1,  2000.  through  July  31,  2001. 

Determination  Not  to  Revoke 

The  Department  of  Commerce  ("the 
Department")  "may  revoke,  in  whole  or 
in  part"  an  antidumping  duty  order 
upon  completion  of  a  review  under 
section  751  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act").  While  Congress 
has  not  specified  the  procedures  that  the 
Department  must  follow  in  revoking  an 
order,  the  Department  has  developed  a 
procedure  for  revocation  that  is 
described  in  19  CFR  351.222.  This 
regulation  requires,  inter  alia,  that  a 
company  requesting  revocation  must 
submit  the  following:  (1)  A  certification 
that  the  company  has  sold  the  subject 
merchandise  at  not  less  than  normal 
value  ("NV")  in  the  current  review 
period  and  that  the  company  will  not 
sell  at  less  than  NV  in  the  future;  (2)  a 
certification  that  the  company  sold  the 
subject  merchandise  in  each  of  the  three 
years  forming  the  basis  of  the  request  in 
commercial  quantities;  and  (3)  an 
agreement  to  reinstatement  of  the  order 
if  the  Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
NV.  See  19  CFR  351.222(e)(1).  Upon 
receipt  of  such  a  request,  the 
Department  may  revoke  an  order,  in 
part,  if  it  concludes  that  (1)  the 
company  in  question  has  sold  subject 
merchandise  at  not  less  than  NV  for  a 
period  of  at  least  three  consecutive 
years;  (2)  the  continued  application  of 
the  antidumping  duty  order  is  not 
otherwise  necessary  to  offset  dumping; 
and  (3)  the  company  has  agreed  to  its 
immediate  reinstatement  in  the  order  if 
the  Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
NV.  See  19  CFR  351.222(b)(2). 

Pursuant  to  19  CFR  351.222(e)(1), 
Norsk  Hydro  Canada  Inc.  ("NHCI") 
requested  revocation  of  the  antidumping 
duty  order.  The  request  was 
accompanied  by  certifications  that  NHCI 
had  not  sold  the  subject  merchandise  at 
less  than  NV  during  the  current  period 
of  review  and  would  not  do  so  in  the 


future.  NHCI  also  certified  that  it  sold 
the  subject  merchandise  to  the  United 
States  in  commercial  quantities  for  a 
period  of  at  least  three  consecutive 
years.  Finally,  NHCI  agreed  to 
immediate  reinstatement  of  the 
antidumping  duty  order,  as  long  as  any 
exporter  or  producer  is  subject  to  the 
order,  if  the  Department  concludes  that 
NHCI  sold  the  subject  merchandise  at 
less  than  NV  subsequent  to  the 
revocation. 

We  must  determine,  as  a  threshold 
matter,  in  accordance  with  19  CFR 
351,222(e)(l)(ii),  whether  the  company 
requesting  revocation  sold  the  subject 
merchandise  in  commercial  quantities 
in  each  of  the  three  years  forming  the 
basis  of  the  request.  In  our  Preliminary 
Results,  we  determined  that  NHCI  did 
not  sell  the  subject  merchandise  in  the 
United  States  in  commercial  quantities 
diuing  the  POR.  See  Preliminary  Results 
67  FR  at  57219;  see  also  the 
Memorandum  from  Team  to  Richard  W. 
Moreland,  "Commercial  Quantities," 
dated  September  3,  2002,  for  a 
discussion  of  NHCI's  selling  activity. 

After  consideration  of  the  comments 
that  were  submitted  in  response  to  the 
Preliminary  Results,  we  continue  to  find 
that  NHCI  did  not  sell  the  subject 
merchandise  in  the  United  States  in 
commercial  quantities  during  at  least 
one  of  the  three  years  cited  by  NHCI  to 
support  its  request  for  revocation. 
Further,  since  the  Preliminary  Results, 
no  facts  have  arisen  to  change  the 
Department's  decision.  See  "Issues  and 
Decision  Memorandum  for  the  2000/ 
2001  Administrative  Review  of  Pure 
Magnesium  ft'om  Canada;  Final  Results" 
from  Susan  Kuhbach,  Acting  Deputy 
Assistant  Secretary  AD/CVD 
Enforcement  Group  I,  Import  , 

Administration,  to  Faryar  Shirzad, 
Assistant  Secretary  Import 
Administration,  dated  January  7,  2003 
("Decision  Memorandum").  Therefore, 
we  continue  to  find  that  NHCI  does  not 
qualify  for  revocation  of  the  order  on 
pure  magnesium  under  19  CFR 
351.222(e)(l)(ii). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  pure 
magnesium  from  Canada  to  the  United 
States  were  made  at  less  than  normal 
value,  we  compared  export  price  ("EP") 
to  NV.  Our  calculations  followed  the 
methodologies  described  in  the 
Preliminary  Results. 

Changes  from  the  Preliminary  Results 

We  calculated  EP  and  NV  based  on 
the  same  methodologies  described  in 
the  Preliminary  Results. 


Analysis  of  Comments  Received 

The  sole  issue  raised  in  the  case  brief 
in  this  administrative  review  is 
addressed  in  the  Decision 
Memorandum,  which  is  hereby  adopted 
by  this  notice.  A  list  identifying  the 
issue  which  the  petitioner  has  raised 
and  to  which  we  have  responded  in  the 
Decision  Memorandum  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  the  issue 
raised  in  this  review  and  the 
corresponding  recommendation  in  this 
Decision  Memorandum,  which  is  on  file 
in  the  Central  Records  Unit,  room  B-099 
of  the  main  Department  of  Commerce 
building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  VVeb  at 
http://ia.ita.doc.gov/frn/fmhome.htm. 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Final  Results  of  the  Review 

As  a  result  of  this  review,  we 
determine  that  the  following  percentage 
weighted-average  margin  exists  for  the 
peri  jd  August  1,  2000,  through  July  31, 
2001: 


Manufacturer/Exporter 


Norsk  Hydro  Canada  Inc. 


Margin 


Zero 


Assessment  Rates 

In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated 
importer  (or  customer)-specific 
assessment  rates  for  the  merchandise 
subject  to  this  review.- To  determine 
whether  the  duty  assessment  rates  were 
de  minimis,  in  accordance  with  the 
requirement  set  forth  in  19  CFR 
351.106(c)(2),  we  calculated  importer 
(or  customer)-specific  ad  valorem  rates 
by  aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  that 
importer  (or  customer)  and  dividing  this 
amount  by  the  total  value  of  the  sales  to 
that  importer  (or  customer).  Where  an 
importer  (or  customer)-specific  ad 
valorem  rate  was  greater  than  de 
minimis,  we  will  direct  the  Customs 
Service  to  apply  the  assessment  rates 
against  each  of  the  importer's/ 
customer's  entries  during  the  review 
period.  Where  an  importer  (or 
customer)-specific  ad  valorem  rate  was 
less  than  de  minimis,  we  will  direct  the 
Customs  Service  to  liquidate  without 
regard  to  antidumping  duties. 

All  other  entries  of  the  subject 
merchandise  during  the  POR  will  be 
liquidated  at  the  antidumping  duty  rate 
in  place  at  the  time  of  entry. 

The  Department  will  issue 
appropriate  assessment  instructions 
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directly  to  the  Customs  Service  within 
15  days  of  publication  of  these  final 
results  of  review. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rate  for  NHCl  will  be  zero; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less  than  fair  value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
■will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  21.00 
percent,  the  "All  Others"  rate  made 
effective  by  the  less-than-fair-value 
investigation.  These  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  the  only 
r«ninder  to  parties  subject  to  the 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  retiun/ 
destruction  of  APO  material  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulation  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
sections  751(a)(1)  and  771(i)  of  the  Act. 


Dated:  January  7,  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I 

List  of  Comments  in  the  Issues  and 
Decision  Memorandum 

Comment  1:  Commercial  Quantities 

Benchmark 

[FR  Doc.  03-727  Filed  1-13-03;  8:45  am] 

BILLING  CODE  3510-DS-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  010603C] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  and 

request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Fish  and  Wildlife  Service 
(USFWS)  has  submitted  10  Hatchery 
and  Genetic  Management  Plans  (HGMP) 
pursuant  to  the  protective  regulations 
promulgated  for  salmon  and  steelhead 
in  the  Columbia  River  basin  listed  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (ESA).  The  HGMPs  specify  the 
futiue  management  of  hatchery 
programs  potentially  affecting  the  Lower 
Columbia  River  (LCR)  chum  salmon, 
LCR  Chinook  salmon,  LCR  steelhead. 
Upper  Willamette  River  (UWR)  chinook 
salmon,  and  Middle  Columbia  River 
(MCR)  steelhead  in  the  States  of  Oregon 
and  Washington.  This  document  serves 
to  notify  the  public  of  the  availability  of 
the  HGMPs  for  review  and  comment 
before  a  final  approval  or  disapproval  is 
made  by  NMFS. 

DATES:  Written  comments  on  the  draft 
HGMPs  must  be  received  at  the 


appropriate  address  or  fax  number  (see 
ADDRESSES)  no  later  than  5  p.m.  Pacific 
standard  time  on  February  13,  2003. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  draft  HGMPs 
should  be  addressed  to  Richard  Turner, 
Sustainable  Fisheries  Division,  Hatchery 
and  Inland  Fisheries  Branch,  525  N.E. 
Oregon  Street,  Suite  510,  Portland,  OR 
97232  or  faxed  to  (503)  872-2737.  The 
documents  are  also  available  on  the 
Internet  at  http://www.nHr.noaa.gov/. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Turner,  Portland,  OR  at  phone 
number  (503)  736-4737  or  e-mail: 
rich.turner@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  relevant  to  the  LCR  chum 
salmon  (Oncorhynchus  keta),  LCR 
chinook  salmon  (O.  tshawytscha),  LCR 
steelhead  (O.  mykiss),  UWR  chinook 
salmon  (O.  tshawytscha),  and  MCR 
steelhead  (O.  mykiss)  Evolutionarily 
Significant  Units  (ESU). 

Background  .^ 

The  USFWS  has  submitted  to  NMFS 
10  HGMPs  for  artificial  propagation 
programs  potentially  affecting  listed 
adults  and  juveniles  of  the  LCR  chum 
salmon,  LCR  chinook  salmon.  LCR 
steelhead,  UWR  chinook  salmon,  and 
MCR  steelhead  ESUs  (Table  1).  The 
Little  White  Salmon/Willard  National 
Fish  Hatchery  (NFH)  Complex  rears  and 
releases  spring  chinook  salmon,  upriver 
bright  fall  chinook  salmon,  and  coho 
salmon.  These  programs  use  hatchery 
adults  that  return  annually  to  the  Little 
White  Salmon  NFH  at  the'mouth  of  the 
Little  White  Salmon  River  in  the  state  of 
Washington  for  broodstock.  The  spring 
chinook  salmon  and  coho  salmon 
artificial  propagation  programs  are 
funded  by  NMFS  through  the  Mitchell 
Act.  and  the  upriver  bright  fall  chinook 
salmon  program  is  funded  by  the  U.S. 
Army  Corps  of  Engineers  as  part  of  the 
John  Day  Dam  mitigation  program. 


Table  1 .  Hatchery  and  Genetic  Management  Plans  and  Lead  Management  Agencies. 


Hatchery  and  Genetic  Management  Plan 


Little  White  Salmon/Willard  NFH  Complex  Coho  Salmon 

Little  White  SalmonAWillard  NFH  Complex  Spring  Chinook  Salmon 

Little  White  Salmon/Willard  NFH  Complex  Upriver  Bright  Fall  Chinool<  Salmon 

Carson  NFH  Spring  Chinook  Salmon 

Spring  Creek  NFH  Tule  Fall  Chinook  Salmon 

Eagle  Creek  NFH  Coho  Salmon 

Eagle  Creek  NFH  Winter  Steelhead 

Warm  Springs  NFH  Warm  Springs  River  Spring  Chinook  Salmon 

Touchet  River  Endemic  Summer  Steelhead 

Walla  Walla  River  Summer  Steelhead— Lyons  Ferry  Hatchery  Stock 


Lead  Agencies 


USFWS 
USFWS 
USFWS 
USFWS 
USFWS 
USFWS 
USFWS 
USFWS 
WDFW/USFWS 
WDFW/USFWS 


1820 


Federal  Register / Vol.  68,  No.  9 /Tuesday,  January  14,  2003 /Notices 


The  spring  chinook  salmon  program 
at  the  Carson  NFH  rears  and  releases 
Carson  stock  spring  chinook  salmon 
into  the  Wind  River  in  the  state  of 
Washington.  This  program  is  funded 
through  the  Mitchell  Act.  Spring  Creek 
NFH  rears  and  releases  tule  fall  chinook 
salmon  from  the  hatchery  located  on  the 
mainstem  Columbia  River  above 
Bonneville  Dam.  This  is  funded  through 
the  Mitchell  Act.  These  Mitchell  Act 
programs  are  designed  and  funded  to 
support  Tribal  Treaty  fisheries  and  non- 
treaty  commercial  and  recreational 
fisheries  as  mitigation  for  hydro-system 
development  and  habitat  loss  due  to  the 
construction  and  operation  of  the 
Federal  mainstem  dams  on  the 
Columbia  River.  The  proposed  artificial 
propagation  programs  at  Little  White 
Salmon/ Willard  Complex,  Carson  NFH, 
and  Spring  Creek  NFH  use  hatchery 
returns  for  broodstock  and  are  not 
expected  to  handle  salmonid  adults  that 
are  listed  under  the  ESA. 

The  Eagle  Creek  NFH  rears  and 
releases  coho  salmon,  and  early-run 
winter  steelhead.  These  programs  use 
hatchery  adults  that  return  annually  to 
the  Eagle  Creek  NFH  on  Eagle  Creek,  a 
major  tributary  to  the  Clackamas  River 
in  Oregon  for  broodstock.  The  coho 
salmon  and  winter  steelhead  artificial 
propagation  programs  are  funded  by 
NMFS  through  the  Mitchell  Act. 

The  Eagle  Creek  NFH  coho  salmon 
program  rears  and  releases  early  nm 
coho  salmon  on  station  at  the  Eagle 
Creek  NFH.  Coho  adults  that  return  to 
the  hatchery  fi-om  September  to 
November  are  used  for  broodstock. 
Enough  broodstock  is  collected  to 
provide  for  an  on-station  release  of 
500,000  smolts  aimually  to  support 
ocean  and  mainstem  commercial 
fisheries  and  to  provide  recreational 
fishing  harvest  opportunities  in  the 
lower  Clackamas  River  and  Eagle  Creek. 
Additional  coho  broodstock  is  collected 
to  provide  eyed  eggs  and  fingerlings  to 
the  Nez  Perce  Tribe  in  Idaho  for 
restoration  programs  in  the  Clearwater 
River  basin  in  Idaho  and  to  provide 
fingerling  coho  salmon  to  the  Clatsop 
County  Economic  Development 
Commission  for  development  and 
operation  of  terminal  fisheries  in 
Youngs  Bay,  Tongue  Point,  and  E^lind 
Slough,  Oregon. 

The  Eagle  Creek  NFH  winter 
steelhead  program  rears  and  releases 
non-listed  early-run  winter  steelhead  on 
station  at  the  Eagle  Creek  NFH  to 
support  local  recreational  fisheries. 
Broodstock  for  the  program  is  collected 
from  returning  hatchery  adults  that 
swim  into  the  hatchery  from  November 
through  March.  These  Mitchell  Act 


programs  are  designed  and  funded  to 
support  Tribal  Treaty  fisheries  and  non- 
treaty  commercial  and  recreational 
fisheries  as  mitigation  for  hydro-system 
development  and  habitat  loss  due  to  the 
construction  and  operation  of  the 
federal  mainstem  dams  on  the  Columbia 
River.  The  proposed  artificial 
propagation  programs  at  Eagle  Creek 
NFH  have  the  potential  to  handle  up  to 
two  adult  salmonids  that  are  listed 
under  the  ESA  when  collecting 
broodstock. 

The  Warm  Springs  spring  chinook 
program  uses  natural  and  hatchery 
produced  spring  chinook  salmon  that 
return  to  the  Warm  Springs  NFH, 
located  on  the  Warm  Springs  River 
(tributary  to  the  Deschutes  River  in 
Oregon).  These  populations  are  not 
listed.  This  program  is  funded  by  the 
USFWS  and  is  operated  cooperatively 
with  the  Confederated  Tribes  of  the 
Warm  Springs  Reservation  of  Oregon. 
During  broodstock  collection  activities 
and  during  the  operation  of  the  fish 
ladder  and  trap  at  the  Warm  Springs 
NFH,  listed  MCR  summer  steelhead  will 
be  handled  and  released  and  hatchery 
steelhead  will  be  collected  and  removed 
to  prevent  non-endemic  summer 
steelhead  from  spawning  naturally  with 
listed  summer  steelhead. 

The  purpose  of  the  Touchet  River 
endemic  summer  steelhead  HGMP  is  to 
develop  an  artificial  propagation 
program  that  uses  natural  and  hatchery 
produced  summer  steelhead  broodstock 
that  are  endemic  to  the  Touchet  River, 
a  tributary  to  the  Walla  Walla  River  in 
Washington.  This  program  is  designed 
to  use  the  locally-adapted  broodstock  to 
replace  the  non-endemic  Lyons  Ferry 
State  Fish  Hatchery  simuner  steelhead 
program  that  currently  releases  hatchery 
summer  steelhead  into  the  Touchet 
River.  This  program  will  collect 
broodstock  from  both  listed  naturally 
produced  steelhead  and  hatchery 
produced  endemic  stock  steelhead 
returning  to  an  adult  fish  trap  on  the 
Touchet  River  in  Dayton,  Washington. 
The  adults  collected  for  broodstock  will 
be  spawned  and  released  back  into  the 
Touchet  River  and  the  eggs  transferred 
to  the  Lyons  Ferry  State  Fish  Hatchery 
for  incubation  and  rearing.  All  steelhead 
smolts  will  be  marked  and  then 
acclimated  at  the  Dajrton  Acclimation 
Ponds  prior  to  release  into  the  Touchet 
River  or  will  be  released  directly  into 
the  upper  Touchet  River  basin  above  the 
Dayton  adult  fish  trap. 

The  Walla  Walla  River  summer 
steelhead  program  uses  the  Lyons  Ferry 
Hatchery  summer  steelhead  stock  to 
augment  recreational  fisheries  in  the 
lower  mainstem  Walla  Walla  and 


Touchet  rivers.  Lyons  Ferry  Hatchery 
summer  steelhead  broodstock  is 
collected  from  hatchery  adults  returning 
to  the  Lyons  Ferry  Hatchery  on  the 
mainstem  Snake  River  in  Washington. 
Releases  of  hatchery  fish  from  this 
program  have  declined  in  recent  years 
to  address  ESA  concerns  and  continue 
to  be  evaluated  for  further  reductions  or 
modification. 

These  two  programs  are  operated  by 
the  Washington  Department  of  Fish  and 
Wildlife  (WDFW)  and  handed  by  the 
USFWS  through  the  Lower  Snake  River 
Compensation  Plan  as  mitigation  for  lost 
recreational  fisheries  resulting  from  the 
construction  and  operation  of  the  four 
Lower  Snake  River  dams. 

Impacts  on  the  listed  LCR  and  MCR 
ESUs  are  specified  in  the  HGMPs  and 
are  expected  to  be  low.  A  variety  of 
monitoring  and  evaluation  tasks  are 
specified  in  the  HGMPs  to  assess  the 
contribution  of  hatchery  releases  to 
fisheries  and  to  assess  impacts  on 
naturally  spawning  populations  of  LCR 
chum  salmon,  LCR  chinook  salmon, 
LCR  steelhead.  and  MCR  steelhead.  The 
USFWS  and  WDFW  will  annually 
review  the  hatchery  operations,  smolt 
releases,  and  adult  returns  within  the 
provisions  of  the  HGMPs.  The  USFWS 
and  WDFW  will  conduct,  at  a  minimiun 
of  every  5  years,  a  comprehensive 
review  to  evaluate  the  effectiveness  of 
the  HGMPs. 

As  specified  in  the  July  10,  2000,  ESA 
4(d)  rule  for  salmon  and  steelhead  (65 
FR  42422),  NMFS  may  approve  an 
HGMP  if  it  meets  criteria  set  forth  in 
§223.203  (b)(5)(i){A)  through  (K).  Prior 
to  final  approval  of  an  HGMP,  NMFS 
must  publish  notification  aimouncing 
its  availability  for  public  review  and 
comment. 

Authority 

Under  section  4  of  the  ESA,  the 
Secretary  of  Commerce  is  required  to 
adopt  such  regulations  as  he  deems 
•  necessary  and  advisable  for  the 
conservation  of  species  listed  as 
threatened.  The  ESA  salmon  and 
steelhead  4(d)  rule  (65  FR  42422,  July 
10,  2000)  specifies  categories  of 
activities  that  contribute  to  the 
conservation  of  listed  salmonids  and 
sets  out  the  criteria  for  such  activities. 
The  rule  further  provides  that  the 
prohibitions  of  peuagraph  (a)  of  the  rule 
do  not  apply  to  activities  associated 
with  fishery  harvest  provided  that  an 
FMEP  has  been  approved  by  NMFS  to 
be  in  accordance  with  the  salmon  and 
steelhead  4(d)  rule. 
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iDated:  January  8,  2003. 
Phil  Williams, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
[PR  Doc.  03-696  Filed  1-13-03;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  021218316-2316-01;  I.D. 
111402A] 

FnN0648-ZB37 

Rnancial  Assistance  for  Research  and 
Development  Projects  in  Chesapeake 
Bay  to  Strengthen,  Develop  and/or 
Improve  the  Stock  Conditions  of  the 
Chesapeake  Bay  Fisheries 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 
ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  A  total  of  up  to  $1,500,000  in 
Fiscal  Year  (FY)  2003  funds  is 
anticipated  to  be  made  available  by 
Congress  through  the  NOAA 
Chesapeake  Bay  Office  to  assist  in 
carrying  out  research  and  development 
projects  that  address  various  aspects  of 
Chesapeake  Bay  fisheries  (commercial 
and  recreational),  including  coastal  and 
estuarine  research,  monitoring, 
modeling,  and  assessment;  fisheries 
research  and  stock  assessments;  data 
management;  and,  multiple  species 
interactions  through  cooperative 
agreements.  About  $800,000  of  the  base 
amount  is  available  to  initiate  new 
projects  in  FY  2003,  as  described  in  this 
announcement.  It  is  the  intent  of  the 
NOAA  Chesapeake  Bay  Office  to 
continue  with  several  existing 
relationships  and  to  make  awards 
through  this  program  for  currently 
funded  multiple  year  projects  pending 
acceptable  scientific  review.  NMFS 
issues  this  document  to  set  forth 
instructions  on  how  to  apply  for 
financial  assistance,  and  how  NMFS 
will  determine  which  applications  will 
be  selected  for  funding. 
DATES:  Applications  for  funding  under 
this  program  must  be  received  by  5  p.m. 
eastern  standard  time  on  March  17, 
2003.  Applications  received  after  that 
time  will  not  be  considered  for  funding. 
Applications  will  not  be  accepted 
electronically  nor  by  facsimile  machine 
submission. 

ADDRESSES:  You  can  obtain  an 
application  package  frotn,  and  send 


completed  applications  to:  Derek  Omer, 
National  Marine  Fisheries  Service, 
NOAA  Chesapeake  Bay  Office,  410 
Severn  Avenue,  Suite  107A,  Annapolis, 
MD  21403.  You  can  also  obtain  the 
application  package  from  the 
Chesapeake  Bay  Fisheries  Research 
Program  Home  Page  http:// 
noaa.chesapeakebay.net/fisberies. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derek  Omer,  National  Marine  Fisheries 
Service,  NOAA  Chesapeake  Bay  Office, 
410/267-5660;  or  e-mail: 
derek.omer@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Authority.  The  Fish  and  Wildlife 
Act  of  1956,  as  amended,  at  16  U.S.C. 
753a,  authorizes  the  Secretary  of 
Commerce  (Secretary),  for  the  purpose 
of  developing  adequate,  coordinated, 
cooperative  research  and  training 
programs  for  fish  and  wildlife  resources, 
to  continue  to  enter  into  cooperative 
agreements  with  colleges  and 
universities,  with  game  and  fish 
departments  of  the  several  states,  and 
with  non-profit  organizations  relating  to 
cooperative  research  imits.  The 
Secretary  of  Commerce  is  authorized 
under  the  Fish  and  Wildlife 
Coordination  Act.  16  U.S.C.  661-666c, 
to  provide  assistance  to,  and  cooperate 
with.  Federal,  State,  and  public  or 
private  agencies  and  organizations  in 
the  development,  protection,  rearing, 
and  stocking  of  fisheries,  resoiutes 
thereof,  and  for  fisheries  habitat 
restoration.  This  announcement  is 
subject  to  the  availability  of  funding 
luider  the  Departments  of  Commerce 
(DOC),  Justice,  State,  the  Judiciary,  and 
Related  Agencies  Appropriations  Act  of 
2003  which  makes  funds  available  to 
the  Secretary. 

B.  Catalog  of  Federal  Assistance 
(CFDA).  The  Chesapeake  Bay  Fisheries 
Research  Program  is  listed  in  the 
"Catalog  of  Federal  Domestic 
Assistance"  imder  number  11.457, 
entitled  Chesapeake  Bay  Studies. 

C.  Program  Description.  The 
Chesapeake  Bay  Stock  Assessment 
Committee  (CBSAC)  was  established  in 
1985  to  plan  and  review  Baywide 
resource  assessments,  coordinate 
relevant  actions  of  state  and  Federal 
agencies,  report  on  fisheries  status  and 
trends,  and  determine,  fund  and  review 
research  projects.  The  program 
implements  a  Baywide  plan  for  the 
assessment  of  commercially, 
recreationally,  and  selected  ecologically 
important  species  in  the  Chesapeake 
Bay.  In  1988,  CBSAC  developed  a 
Baywide  Stock  Assessment  Plan,  in 
response  to  provisions  in  the 


Chesapeake  Bay  Agreement  of  1987.  The 
Plan  identified  that  key  obstacles  to 
assessing  Bay  stocks  was  the  lack  of 
consistent,  Baywide,  fishery-dependent 
and  fishery-independent  data.  Research 
projects  funded  since  1988  have  focused 
on  developing  and  improving  fishery- 
independent  surveys  and  catch  statistics 
for  key  Bay  species,  such  as  striped 
bass,  oysters,  blue  crabs  and  alosids. 
Stock  assessment  research  is  essential, 
given  the  recent  declines  in  harvest  and 
apparent  stock  condition  for  many  of 
the  important  species  of  the  Chesapeake 
Bay.  The  Fisheries  Steering  Committee 
was  established  in  2001  to  guide  the 
various  Chesapeake  Bay  fisheries'  issues 
including  management  and  research. 

n.  Funding  Priorities 

Proposals  should  exhibit  familiarity 
with'related  work  that  is  completed  or 
ongoing.  Where  appropriate,  proposals 
should  be  multi-disciplinary. 
Coordinated  efforts  involving  multiple 
eligible  applicants  or  persons  are 
encoxu-aged.  Proposals  must  address  one 
of  the  priorities  listed  here.  If  the 
proposal  addresses  more  than  one 
priority,  it  should  list  first  on  the 
application  the  priority  that  most 
closely  reflects  the  objective  of  the 
proposals. 

(A)  Stock  Assessment  Research  - 
Consideration  for  funding  will  be  given 
to  applications  that  address  the 
following  stock  assessment  research  and 
management  priorities  for  the 
Chesapeake  Bay.  These  priorities  are  not 
listed  in  any  particular  order: 

(1)  Assessments  of  the  abundance, 
productivity,  distribution,  and 
exploitation  patterns  of  important 
Chesapeake  Bay  finfish  and  shellfish 
resources.  Proposals  may  include 
research  on  life  history  characteristics, 
larval  dynamics,  stock-recruitment 
relationships,  and  schedules  of  vital 
rates.  Descriptions  of  stock  structiu^, 
demographics  and  spatial  distribution 
would  also  be  appropriate.  It  is 
anticipated  that  proposals  will  combine 
analyses  of  existing  fishery-dependent 
and  fishery-independent  data. 

(2)  Development  and/or 
implementation  of  a  program  to  provide 
a  reliable  data  base  for  estimating  the 
impact  of  recreational  fishing  on  living 
marine  resovuces  in  Chesapeake  Bay. 
Projects  should: 

a.  Conduct  a  review  of  any  work 
previously  conducted  on  the 
development  of  methods  for  conducting 
a  Baywide  recreational  survey; 

b.  Implement  on  a  Baywide  scale 
based  on  earlier  work  (if  applicable); 

c.  Provide  reliable  estimates  of 
recreational  catch,  fishing  effort,  catch 
rates,  size  composition,  and  sex  ratios 
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for  all  components  of  the  recreational 
fishery. 

(3)  Blue  Crab  Stock  Assessment 
Analyses 

a.  Stock  assessment  of  blue  crab  in 
Chesapeake  Bay  has  been  hampered  by 
inadequate  fishery  data.  Because  of  this 
shortcoming,  previous  assessments/ 
analyses  were  conducted  using  less  data 
intensive  techniques.  Based  on  activities 
in  part  funded  through  this  program  in 
recent  years,  there  is  a  need  and  a 
capability  to  more  formally  assess  the 
status  of  this  important  resource. 
Proposals  addressing  this  priority 
should  expect  for  the  final  report  to 
undergo  a  stock  assessment  review 
similar  to  that  utilized  by  the  NMFS  - 
Northeast  Science  Center's  SAW/SARC 
process. 

b.  Managing  a  fishery  as  complicated 
as  the  blue  crab  is  difficult  and  with  the 
blue  crab  maintaining  its  dominance  in 
Chesapeake  Bay  fisheries,  it  is  critical  to 
understand/determine  whether 
management  approaches  introduced  by 
the  Bay  states  are  beneficial  to  the 
fishery  or  if  there  are  potentially  other 
alternatives.  There  is  also  a  need  to 
compare  the  management  approaches 
across  the  states  to  explore  the  bi-state 
management  of  the  resource. 

c.  Design  and  develop  an  integrated 
Ba)rwide  blue  crab  mark  and  recaptiue 
study  that  will  provide  information  on 
growth,  natural  mortality,  fishing 
mortality,  size  selectivity,  catchability, 
reporting  rates  and  the  distribution  of 
harvest  among  the  fisheries.  Results 
should  be  informative  with  respect  to 
the  reproductive  fi^quency  of  female 
crabs,  and  longevity. 

(4)  Improvement  or  implementation  of 
the  collection  of  fishery-dependent  data 
within  Chesapeake  Bay.  Projects  can 
involve  either  the  commercial  and/or 
recreational  components  of  the  fishery. 
Projects  should  focus  on  collecting 
biological  data  (size,  sex,  age,  diet],  and 
catch  and  effort  data  from  Baywide 
harvests  of  significant  finfish  and 
shellfish  fisheries  to  provide  accurate, 
statistically  representative  information 
on  the  spatial  and  temporal 
characteristics  of  the  harvest.  Proposals 
may  involve  designs  for  port-sampling 
of  landings,  or  on-board  analysis  of  the 
catch,  analysis  of  intercepts  and 
telephone  surveys.  Proposals  that 
document  information  on  by-catch  and 
discard  mortality  would  be  relevant  and 
are  encouraged. 

The  proposals  should  recognize 
current  efforts  to  collect  biological  data 
from  Bay  fisheries  and  attempt  to  define 
the  optimal,  regional  (Maryland, 
Potomac  River  Fisheries  Commission, 
and  Virginia  jurisdictions)  sampling 
program. 


(5)  Improvement  and/or 
implementation  of  Chesapeake  Bay 
fisheries  database  tools  (including 
oracle  database  systems  and  web-based 
public  access)  for  the  various  fishery- 
dependent  and  fishery-independent 
data  currently  and  historically  available 
in  Chesapeake  Bay.  This  activity  should 
not  be  limited  to  only  gaining  access  to 
current  or  historically  available  data  to 
make  it  more  accessible,  but  also  to 
mining  this  data  to  develop  indices  of 
relative  abundance  where  applicable. 
Proposals  are  encouraged  to  coordinate 
with  the  Atlantic  Coastal  Cooperative 
Statistics  Program  (ACCSP)  and/or  the 
Northeast  Area  Monitoring  Assessment 
Program  (NEAMAP)  activities. 

(B)  Multispecies  Management  and 
Research  -  The  Chesapeake  Bay  is  a 
complex  and  dynamic  ecosystem  that 
supports  many  fisheries  that  are 
economically  important  both  regionally 
and  nationally.  To  date,  these  resources 
have  been  managed  on  a  single  species 
basis.  While  the  single  species  approach 
has  served  us  well,  the  existence  of  both 
biological  and  technical  (by-catch) 
interactions  in  most  Chesapeake  Bay 
fisheries  point  to  the  need  to  move 
toward  a  wider,  multispecies 
perspective.  This  viewpoint  was 
wholeheartedly  endorsed  at  a  workshop 
of  regional,  national  and  international 
scientists  held  to  address  the  potential 
utility  of  multispecies  approaches  to 
fisheries  management  in  the  Chesapeake 
Bay  (STAC  Publication  98-002, 
www.chesapeake.org).  The  ultimate 
objective  of  this  research  and 
monitoring  is  to  lead  to  the 
development  of  an  ecosystem  plan  for 
Chesapeake  Bay  fisheries,  within  which 
the  rational  exploitation  of  individual 
species  can  be  determined. 
fl£onsideration  for  funding  will  be 
given  to  applications  that  address  the 
following  multispecies  management  and 
research  priorities  for  the  Chesapeake 
Bay.  Priorities  are  not  listed  in  any 
implied  order: 

(1)  Fishery-independent  Surveys. 
Plan,  develop  and  conduct  coordinated 
Baywide  surveys  to  regularly  estimate 
species  abundances,  trends  and 
biological  characteristics  (e.g.,  age/size 
structure,  recruitments,  growth  and 
mortality  rates,  food  habitats)  for 
economically  and  ecologically 
important  key  species.  Proposals  within 
this  task  should: 

a.  Review  and  assess  existing  fishery 
independent  sampling  programs 
conducted  by  regional  agencies  to 
evaluate  their  potential  applicability  to 
the  Chesapeake  Bay.  This  may  include 
evaluation  of  the  use  of  fixed  and 
random  sampling  protocols,  with  or 


without  stratification,  and  the  sampling 
characteristics  of  different  gear  types, 
b.  Develop  and  initiate  a  Baywide, 
coordinated,  fishery-independent 
survey  that  may  include  multiple  gear, 
such  as  benthic  and  midwater  trawling, 
and  hydroacoustics  to  characterize  the 
status  and  trends  in  the  abundance, 
distribution  and  characteristics  of  key 
Chesapeake  Bay  finfish  and  shellfish. 

(2)  Retrospective  Analyzes.  Document 
and  quantify  multispecies  interactions 
among  economically  and  ecologically 
important  finfish  and  shellfish  within 
the  Chesapeake  Bay.  The  proposed  work 
should  lead  to  the  identification  of  the 
'strong'  interactions  within  the 
Chesapeake  Bay  fisheries  system.  Work 
may  involve  analysis  of  commercial  and 
recreational  catch  and  effort  data,  the 
analysis  of  the  patterns  of  diets  and 
energy  flows  within  the  fisheries 
system,  or  multivariate  analyses  of 
abimdance  relationships  within  the 
fisheries  system  and  their  relationship 
to  environmental  and  habitat 
characteristics. 

(3)  Multispecies  Assessment  / 
Ecosystem  Modeling.  Apply  and  assess 
alternative  multispecies  fisheries 
models  to  the  Chesapeake  Bay  fisheries 
systems.  The  submitted  proposal  should 
detail  the  development  of  a  multispecies 
or  ecosystem  model  focusing  on  core 
Chesapeake  Bay  species.  Examples  of 
possible  approaches  include,  but  are  not 
limited  to:  multispecies  biomass 
dynamic,  multispecies  yield  per  recruit, 
multispecies  virtual  population 
analysis,  multispecies  bioenergetics, 
spatial-physical  predator-prey,  trophic 
production  and  ecosystem  simulation 
models.  Model  approaches  should  seek 
to  predict  constraints  and  patterns  in 
the  fisheries  production  of  the 
Chesapeake  Bay  system. 

(4)  In  an  ecosystem-based  approach  to 
fisheries  management,  it  is  important  to 
understand  and  develop  reference 
points  related  to  the  total  removals  of 
the  system  to  fully  appreciate  the 
impact  those  fishery  removals  have  on 
food  webs.  All  sources  of  removals  to 
quantify  the  level  of  total  removals  to 
the  Chesapeake  Bay  system  should  be 
identified  and  thresholds  and 
sustainable  levels  of  removals  should  be 
identified.  This  threshold  should  be  an 
upper  limit  on  the  biomass  of  fish  and 
shellfish  that  can  be  removed  from 
Chesapeake  Bay  annually.  Sustainable 
or  target  levels  of  removals  should  also 
be  identified. 

(C)  Fisheries  Ecosystem  Plan  (FEP) 
Research  and  Implementation  -  The 
NOAA  Chesapeake  Bay  Office  has 
initiated  development  of  an  FEP  for 
Chesapeake  Bay.  An  FEP  is  an  umbrella 
document  contaniing  information  on  the 
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structure  and  function  of  the  ecosystem 
in  which  Hshing  activities  occur,  so  that 
managers  can  be  aware  of  the  effects 
their  decisions  have  on  the  ecosystem, 
and  the  effects  other  components  of  the 
ecosystem  may  have  on  fisheries. 
Development  of  FEPs  for  each  major 
ecosystem  was  recommended  by  the 
NMFS-appointed  Ecosystem  Principles 
Advisory  Panel  which  was  formed 
under  a  mandate  by  the  Sustainable 
Fisheries  Act  of  1996.  (See  the  Panel's 
Report  to  Congress  at:  http:// 
www.nmfs.noaa.gov/sfa/EPAPrpt.pdf.) 
The  initial  FEP  will  reflect  the  existing 
state  of  knowledge  about  the 
Chesapeake  Bay  ecosystem.  Effective 
FBP  implementation  and  ultimate 
success  of  the  Bay's  FEP  initiative  will 
require  new  research  to  characterize 
critical  components  of  the  ecosystem. 
The  total  value  of  the  proposals  selected 
for  funding  under  this  priority  cannot 
exceed  $100,000  of  the  base  amount. 
Priorities  are  not  listed  in  any  particular 
order. 

(1)  Design  and  implementation  of 
surveys  to  identify  habitats,  spawning 
areas,  and  feeding  grounds  for 
significant  Chesapeake  Bay  species. 

(2)  Promote  a  higher  level  of 
understanding  of  the  relationships 
between  fisheries,  the  ecosystem, 
society  and  the  environment.  Proposals 
may  include: 

a.  Improving  the  understanding  of  the 
'multiple  pathways'  that  can  affect 
managed  species  and  members  of  their 
significant  food  webs.  Pathways  might 
include  (but  are  not  limited  to):  the 
effects  of  habitat  degradation  cmd 
restoration,  influences  of  the  spatial 
arrangement  of  habitats,  effects  of 
environmental  fluctuations  or  climate 
change,  and  the  impact  of  changes  in 
predator-prey  relationships. 

b.  Characterizing  uncertainty  in  key 
parameters  used  to  support  fisheries 
management  decisions.  This  should 
include  the  ability  to  show  the  risks 
associated  with  the  estimated 
uncertainty. 

c.  Describing  the  social  and  economic 
drivers  of  both  commercial  and 
recreational  sectors  of  the  Chesapeake 
Bay  fishing  industry. 

a.  Determining  the  relevance  of 
existing,  or  proposed,  indicators  of 
ecosystem  health  (especially  to  meet  the 
objective  of  linking  fisheries  and  human 
health  to  the  supporting  Chesapeake 
Bay  ecosystem). 

e.  Development  of  a  data  management 
system  for  linking  fisheries  and  habitat 
management  in  Chesapeake  Bay.  This 
integrated  data  management  system 
should  link  information  on  habitat 
requirements,  significant  food  webs,  and 
management  activities. 


m.  Funding 

A.  Funding  Availability.  This 
document  describes  how  interested 
persons  can  apply  for  funding  under  the 
Chesapeake  Bay  Fisheries  Research 
Program,  and  how  funding  decisions 
will  be  made. 

This  solicitation  aimounces  that 
funding  of  up  to  $1 ,500,000  may  be 
available  through  the  Chesapeake  Bay 
Fisheries  Research  Program.  It  is  the 
intent  of  the  NOAA  Chesapeake  Bay 
Office  to  continue  with  several  existing 
relationships  and  to  make  awards 
through  this  program  for  projects 
pending  successful  progress  reports  and 
review.  Applicants  are  hereby  given 
notice  that  funds  have  not  yet  been 
appropriated  for  this  program.  This 
aimouncement  does  not  guarantee  that 
sufficient  funds  will  be  available  to 
make  awards  for  all  selected 
applications  submitted  under  this    ' 
program.  The  exact  amount  of  funds 
that  may  be  awarded  will  be  determined 
in  pre-award  negotiations  between  the 
applicant  and  the  NOAA 
representatives. 

The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  notice 
pubUshed  October  30,  2002  (67  FR 
66109),  is  applicable  to  this  solicitation. 

B.  Duration  and  Terms  of  Funding. 
Under  this  solicitation,  NCBO  will  fund 
Chesapeake  Bay  Fisheries  Research 
Projects  as  12  month  cooperative 
agreements.  The  cooperative  agreement 
has  been  determined  to  be  the 
appropriate  funding  instrument  because 
of  the  substantial  involvement  of  NCBO 
in: 

1 .  Developing  program  research 
priorities; 

2.  Evaluating  the  performance  of  the 
program  for  effectiveness  in  meeting 
regional  goals  for  Chesapeake  Bay  stock 
assessments; 

3.  Monitoring  the  progress  of  each 
funded  project; 

4.  Holding  periodic  workshops  with 
investigators;  and 

5.  Working  with  recipients  to  prepare 
annual  reports  summarizing  current 
accomplishments  of  the  Chesapeake  Bay 
Stock  Assessment  Committee. 

Proposals  may  be  considered  for 
continuation  beyond  the  first  project 
and  budget  period.  Proposals  may  be 
submitted  for  up  to  3  years.  However, 
funds  will  be  made  available  for  only  a 
12-month  award  period  and  any 
continuation  of  the  award  period  will  be 
subject  to  an  approved  scope  of  work, 
satisfactory  progress,  a  panel  review. 


and  available  funding  to  continue  the 
award.  No  assurances  for  a  funding 
continuation  exists;  funding  will  be  at 
the  complete  discretion  of  NOAA. 

First-year  proposals  must  include  a 
full  description  of  the  activities  and 
budget  for  the  first  year  as  described  in 
this  annoimcement,  and  should  include 
a  summary  description  of  the  proposed 
work  for  each  subsequent  year  and  an 
estimated  budget  by  line  item  (without 
supporting  budget  detail  pages)  for 
review  and  analysis.  If  selected  for 
funding,  the  applicant  will  be  required 
to  submit  a  full  proposal  for  the  second 
year  by  the  deadline  announced  in  the 
following  year's  competitive  cycle. 
Proposals  will  be  evaluated  through  a 
review  panel  process,  but  will  not  be 
subject  to  competition  with  new 
proposals. 

C.  Cost-sharing  Requirements. 
Applications  must  reflect  the  total 
budget  necessary  to  accomplish  the 
project,  including  contributions  and/or 
donations.  Cost-sharing  is  not  required 
by  the  Chesapeake  Bay  Fisheries 
Research  Program  but  is  strongly 
encouraged.  Federal ifunds  may  not  be 
considered  matching  funds.  The  natiu« 
,  of  the  contribution  (cash  versus  in-kind) 
and  the  amoimt  of  matching  funds  will 
be  taken  into  consideration  in  the  final 
selection  process. 

rV.  How  to  Apply 

A.  Eligible  Applicants.  Eligible 
applicants  are  institutions  of  higher 
education,  hospitals,  other  nonprofits, 
commercial  organizations,  foreign 
governments,  organizations  imder  the 
jurisdiction  of  foreign  governments, 
international  organizations,  state,  local 
and  Indian  tribal  govermnents.  Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  under  this 
notice. 

The  Department  of  Commerce 
National  Oceanic  and  Atmospheric 
Administration  (DOC/NOAA)  is 
strongly  committed  to  broadening  the 
participation  of  Historically  Black 
Colleges  and  Universities,  Hispanic 
Serving  Institutions,  and  Tribal  Colleges 
and  Universities  in  its  educational  and 
research  programs.  The  DOC/NOAA 
vision,  mission,  and  goals  are  to  achieve 
full  participation  by  Minority  Serving 
Institutions  (MSI)  in  order  to  advance 
the  development  of  human  potential,  to 
strengthen  the  nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportunities  for  MSIs  to 
participate  in  and  benefit  from  Federal 
Financial  Assistance  programs.  DOC/ 
NOAA  encourages  all  applicants  to 
include  meaningful  participation  of 
MSIs. 


1824 


Federal  Register / Vol.  68,  No.  9 /Tuesday,  January  14,  2003 /Notices 


B.  Project  Start  Dates.  Projects  should 
not  be  scheduled  to  begin  before  May  1 , 
2003. 

C.  Format.  1.  Applications  for  project 
funding  must  be  complete  and  must 
follow  the  format  described  in  this 
document. 

Applicants  must  identify  the  specific 
research  priority  or  priorities  to  which 
they  are  responding.  If  the  proposal 
addresses  more  than  one  priority,  it 
should  list  first  on  the  application  the 
priority  that  most  closely  reflects  the 
objective  of  the  proposals.  For 
applications  containing  more  than  one 
project,  each  project  component  must  be 
identified  individually  using  the  format 
specified  in  this  section.  If  an 
application  is  not  in  response  to  a 
priority,  it  should  so  state.  Applicants 
should  not  assume  prior  knowledge  on 
the  part  of  NCBO  as  to  the  relative 
merits  of  the  project  described  in  the 
application. 

Applications  must  not  be  bound  and 
must  be  one-sided.  Applicants  are 
required  to  submit  1  signed  original  and 
2  copies  of  the  full  proposal.  All 
incomplete  applications  will  be 
returned  to  the  applicant. 

2.  Applications  must  be  submitted  in 
the  following  format: 

(a)  Cover  sheet:  An  applicant  must  use 
0MB  Standard  Form  424  (revised  7/97) 
as  the  cover  sheet  for  each  project, 
Applicants  may  obtain  copies  of  these 
forms  ft'om  the  NOAA  Chesapeake  Bay 
Office  (see  ADDRESSES]  or  ft'om  the 
NOAA  Grants  Management  Division 
website,  http://www.rdc.noaa.gov/ 
grants/., 

(b)  SF-424A  ■  Budget  form:  All 
applicants  must  use  a  Standard  Budget 
Form  {SF-424A)  required  for  all  Federal 
cooperative  agreements. 

(c)  Form  CD-511.  All  applicants  must 
submit  a  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 

.  Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying". 

(d)  SF424B.  All  applicants  must 
submit  a  SF-424B,  "Assixrances  of  Non- 
Construction  Programs". 

(e)  CD-436  "Applicant  for  Funding 
Assistance".  Must  be  submitted  with 
applications  fi-om  non-profit 
organizations.  Joint  Ventures, 
Corporations,  Partnerships,  and  Sole 
Proprietorships.  Officials  of  state  and 
local  governments  and  officials  of 
accredited  colleges  and  imiversities  are 
exempt, 

(f)  Project  summary  (1-page  limit):  It 
is  recommended  that  each  proposal 
contain  a  summary  of  not  more  than  one 
page  that  provides  the  following: 

(1)  Project  title. 


(2)  Project  status  (new  vs. 
continuation). 

(3)  Project  duration  (beginning  and 
ending  dates). 

(4)  Name,  address,  e-mail,  and 
telephone  number  of  applicant. 

(5)  Principal  Investigator(s)  (PI). 

(6)  Project  objectives. 

(7)  Sununary  of  work  to  be  performed. 

(8)  Total  Federal  funds  requested. 

(9)  Cost-sharing  to  be  provided  from 
non-Federal  sources,  if  any.  Specify 
whether  contributions  are  project- 
related  cash  or  in-kind. 

(10)  Total  project  cost. 

(g)  Project  description  -  (including 
results  from  prior  support):  Each  project 
must  be  completely  and  accurately 
described.  The  main  body  of  the 
proposal  should  be  a  clear  statement  of 
the  work  to  be  undertaken  and  should 
include:  specific  objectives  and 
performance  measiues  for  the  period  of 
the  proposed  work  and  the  expected 
significance;  relation  to  longer-term 
goals  of  the  Pi's  project;  and  relation  to 
other  work  planned,  anticipated,  or 
underway  under  Federal  Assistance. 
The  project  description  must  not  exceed 
15  pages  in  length.  Visual  materials, 
including  charts,  graphs,  maps, 
photographs  and  other  pictorial 
presentations  are  not  included  in  the 
15-page  limitation.  If  an  application  is 
awarded,  NCBO  will  make  all  portions 
of  the  project  description  available  to 
the  public  for  review;  therefore,  NCBO 
cannot  guarantee  the  confidentiality  of 
any  information  submitted  as  part  of 
any  project,  nor  will  NCBO  accept  for 
consideration  any  project  requesting 
confidentiality  of  any  part  of  the  project. 

Each  project  must  be  described  as 
follows: 

(1)  Identification  of  problem(s): 
Describe  the  specific  problem  or  priority 
to  be  addressed  (see  section  II  above). 

(2)  Project  objectives:  The  project 
description  must  identify  the  following 
three  project  objectives:  (1)  Identify  the 
specific  priority  listed  earlier  in  the 
solicitation  to  which  the  proposed 
projects  respond,  if  any.  (2)  Identify  the 
problem/opportunity  you  intend  to 
address  and  describe  its  significance  to 
the  fishing  community.  (3)  State  what 
you  expect  the  project  to  accomplish. 

If  you  are  applying  to  continue  a 
project  previously  funded  under  the 
Chesapeake  Bay  Fisheries  Research 
Program,  describe  in  detail  your 
progress  to  date  and  explain  why  you 
need  additional  funding. 

Objectives  should  be: 

(a)  Simple  and  easily  imderstandable. 

(b)  As  specific  and  quantitative  as 
possible. 

(c)  Clear  with  respect  to  the  "what 
and  when"  and  should  avoid  the  "how 
and  why. 


(d)  Attainable  within  the  time,  money, 
and  hiunan  resources  available. 

(e)  Use  action  verbs  that  are 
accomplishment  oriented. 

(f)Identify  specific  performance 
measures. 

(3)  Project  narrative:  The  project 
narrative  is  the  scientific  or  technical 
action  plan  of  activities  that  are  to  be 
accomplished  diuing  each  budget 
period  of  the  project.  This  description 
must  include  the  specific 
methodologies,  by  project  job  activity, 
proposed  for  accomplishing  the 
proposal's  objective(s). 

Investigators  submitting  proposals  in 
response  to  this  announcement  are 
strongly  encouraged  to  develop  inter- 
institutional,  inter-disciplinary  research 
teams  in  the  form  of  single,  integrated 
proposals  or  as  individual  proposals  , 
that  are  clearly  linked  together.  Such 
collaborative  efforts  will  be  factored  into 
the  final  funding  decision. 

Each  project  narrative  must  include 
the  following  information: 

(a)  The  applicant's  name. 

(b)  The  inclusive  dates  of  the  budget 
period  covered  under  the  project 
narrative. 

(c)  The  title  of  the  proposal. 

(d)  The  scientific  or  technical 
objectives  and  procedures  t|iat  are  to  be 
accomplished  during  the  budget  period. 
A  detailed  set  of  objectives  and 
procediues  to  answer  who,  what, 

how,  when,  and  where.  The 
procedures  must  be  of  sufficient  detail 
to  enable  competent  workers  to  be  able 
to  follow  them  and  to  complete 
scheduled  activities. 

(e)  Location  of  the  work. 

(f)  A  list  of  all  project  personnel  and 
their  responsibilities. 

(g)  A  milestone  table  that  summarizes 
the  procedures  that  are  to  be  attained  in 
each  project  month  covered  by  the 
project  narrative.  Table  format  should 
follow  sequential  month  rather  than 
calendar  month  (i.e.  Project  period 
Month  1,  Month  2...  versus  October, 
November  ...) 

(4)  Benefits  or  results  expected: 
Identify  and  document  the  results  or 
benefits  to  be  derived  ft'om  the  proposed 
activities. 

(5)  Need  for  Government  financial 
assistance:  Demonstrate  the  need  for 
assistance.  Any  appropriate  database  to 
substantiate  or  reinforce  the  need  for  the 
project  should  be  included.  Explain 
why  other  funding  sources  cannot  fund 
all  the  proposed  work.  List  all  other 
sources  of  funding  that  are  or  have  been 
sought  for  the  project. . 

(6)  Federal,  state  and  local 
government  activities:  List  any  programs 
(Federal,  state,  or  local  government  or 
activities,  including  Sea  Grant,  state 
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Coastal  Zone  Management  Programs, 
NOAA  Oyster  Disease  Research 
Program,  the  state/Federal  Chesapeake 
Bay  Program,  etc.)  this  project  would 
affect  and  describe  the  relationship 
between  the  project  and  those  plans  or 
activities. 

(7)  Project  management:  Describe  how 
the  project  will  be  organized  and 
managed.  Include  resvunes  of  principal 
investigators.  List  all  persons  directly 
employed  by  the  applicant  who  will  be 
involved  with  the  project.  If  a 
consultant  and/or  subcontractor  is 
selected  prior  to  application 
submission,  include  the  name  and 
qualiHcations  of  the  consultant  and/or 
subcontractor  and  the  process  used  for 
selection. 

(8)  Results  from  prior  Chesapeake  Bay 
Fisheries  Research  support:  If  any  PI  or 
co-PI  identified  on  the  project  has 
received  Chesapeake  Bay  Fisheries 
Research  or  Chesapeake  Bay  Stock 
Assessment  Committee  (CBSAC) 
support  in  the  past  5  years,  information 
on  the  prior  award{s)  is  required.  The 
following  information  must  be 
provided; 

(a)  The  NOAA  award  niunber,  amoimt 
and  period  of  support; 

(b)  The  title  of  tne  project; 

I  (c)  Simmiary  of  the  results  of  the 
completed  work,  including,  for  a 
research  project,  any  contribution  to  the 
development  of  human  resources  in 
science/biology; 

(d)  Publications  resulting  from  the 
award  (Reprints  may  be  submitted,  and 
are  requested,  for  documentation  if 
applicable); 

(e)  Brief  description  of  available  data, 
samples,  physical  collections  and  other 
related  research  products  not  described 
elsewhere;  and 

(f)  If  the  proposal  is  for  renewed 
support,  a  description  of  the  relation  of 
the  completed  work  to  the  proposed 
work. 

(9)  Monitoring  of  project  performance: 
Identify  who  will  participate  in 
monitoring  the  project. 

(10)  Project  impacts:  Describe  how 
these  products  or  services  will  be  made 
available  to  the  fisheries  and 
management  communities. 

(11)  Education  and  outreach:  How 
will  this  project  provide  a  focused  and 
effective  education  and  outreach 
strategy  regarding  NOAA's  mission  to 
protect  the  Nations'  natiual  resources? 

(12)  Evaluation  of  projective 
applicant  is  required  to  provide  an 
evaluation  of  project  accomplishments 
and  progress  towards  the  project 
objectives  and  performance  measures  at 
the  end  of  each  budget  period  and  in  the 
final  report.  The  application  must 
describe  the  methodology  or  procedures 


to  be  followed  to  determine  technical 
feasibility,  or  to  quantify  the  results  of 
the  project  in  promoting  increased 
production,  product  quality  and  safety, 
management  effectiveness,  or  other 
measurable  factors. 

(13)  Total  project  costs  and  budget 
narrative:  Total  project  costs  are  the 
amount  of  funds  required  to  accomplish 
what  is  proposed  in  the  Project 
Description,  and  includes  contributions 
and  donations.  A  standard  budget  form 
(SF— 424A)  is  available  from  the  offices 
listed  and  on  the  internet  (see 
ADDRESSES).  NMFS  will  not  consider 
fees  or  profits  as  allowable  costs  for 
grantees. 

All  costs  must  be  shown  in  a  detailed 
budget  narrative.  Explain  the 
calculations  and  provide  a  narrative  to 
support  specific  items  or  activities,  such 
as  personnel/ salaries,  fringe  benefits, 
travel,  equipment,  supplies,  contract 
costs,  and  indirect  costs.  Additional  cost 
detail  may  be  required  prior  to  a  final 
analysis  of  overall  cost  allowability, 
allocability,  and  reasonableness.  The 
date,  period  covered,  and  findings  for 
the  most  recent  firiancicJ  audit 
performed,  as  well  as  the  name  of  the 
audit  firm,  the  contact  person,  and 
phone  number  and  address,  must  be 
also  provided. 

(h)  Supporting  documentation: 
Provide  any  required  documents  and 
any  additional  information  necessary  or 
useful  to  the  description  of  the  project. 
The  amount  of  information  given  in  this 
section  will  depend  on  the  type  of 
project  proposed,  but  should  be  no  more 
than  20  pages.  The  applicant  should 
present  any  information  that  would 
emphasize  the  value  of  the  project  in 
terms  of  the  significance  of  the  problems 
addressed.  Without  such  information, 
the  merits  of  the  project  may  not  be 
fully  understood,  or  the  value  of  the 
project  may  be  underestimated.  The 
absence  of  adequate  supporting 
dociunentation  may  cause  revifewers  to 
question  assertions  made  in  describing 
the  project  and  may  result  in  lower 
ranking  of  the  project.  Information 
presented  in  this  section  should  be 
clearly  referenced  in  the  project 
description. 

rv.  Review  Process,  Criteria  and 
Selection  Procedures 

A.  Initial  Evaluation  of  Applications. 
Applications  will  be  reviewed  by  NCBO 
to  assure  that  they  meet  all  requirements 
of  this  aimoimcement,  including 
eligibility  and  relevance  to  the 
Chesapeake  Bay  Fisheries  Research 
Program.  Proposals  that  do  not  support 
the  technical  and  management  priorities 
of  the  Chesapeake  Bay,  as  defined  in 


section  II.  above  will  not  be  considered 
for  funding. 

B.  Consultation  with  Experts  in  the 
Field  of  Stock  Assessment  and  Fisheries 
Research.  For  applications  meeting  the 
requirements  of  this  solicitation,  NCBO 
will  conduct  an  individual  technical 
evaluation  (via  mail/electronic  mail)  of 
each  project.  This  review  normally  will 
involve  experts  from  both  NOAA  and 
non-NOAA  organizations.  All  comments 
submitted  to  NCBO  will  be  taken  into 
consideration  in  the  evaluation  of 
projects.  Reviewers  will  be  asked  to 
review  independently  and  to  provide  a 
score  and  comments  based  on  the 
following  four  criteria  (total  of  50 
possible  points): 

1.  Problem  description  and 
conceptual  approach  for  resolution, 
especially  the  applicant's 
comprehension  of  the  problem(s), 
familiarity  with  related  work  that  is 
completed  or  ongoing,  and  the  overall 
concept  proposed  to  resolve  the 
problem(s)  (15  points). 

2.  Soundness  of  project  design/ 
technical  approach,  especially  whether 
the  applicant  provided  sufficient 
information  to  technically  evaluate  the 
project  and,  if  so,  the  strengths  and 
weaknesses  of  the  technical  design 
proposed  for  problem  resolution  (20 
points). 

3.  Project  management  and  experience 
and  qualifications  of  personnel, 
including  organization  and  management 
of  the  project,  and  the  personnel 
experience  and  qualifications  (5  points). 

4.  Justification  and  allocation  of  the 
budget  in  terms  of  the  work  to  be 
performed  (10  points). 

C.  Review  Panel.  NCBO  will  convene 
a  review  panel  consisting  of  at  least 
three  regional  experts  (both  NOAA  and 
non-NOAA  panelists)  in  the  scientific 
and  management  aspects  of  fisheries 
research. 

1 .  Projects  considered  for 
continuation.  The  review  panel  will 
collectively  discuss  existing  proposals 
that  were  awarded  with  the  possibility 
of  continuation.  Review  panel  members 
will  take  into  consideration  the 
technical  reviewer's  comments,  the 
successful  completion  of  the  project 
within  the  previously  defined  project 
period,  whether  the  goals  of  the  projects 
were  achieved,  and  the  cost 
eff^ectiveness  of  the  project.  Review 
panel  members  will  then  independently 
determine  whether  the  projects  should 
be  considered  for  continuation.  No 
consensus  advice  will  be  given  by  the 
review  panel  members. 

2.  New  proposals.  The  review  panel 
will  then  collectively  discuss  new 
proposals  as  a  panel,  incorporating  the 
evaluation  provided  by  the  technical 
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reviewers.  The  panel  members  may  then 
take  into  account  the  following:  (a) 
diversity  of  geographic  location,  (b) 
diversity  of  applicants,  (c)  proposed 
budget  and  (d)  Chesapeake  Bay 
management  priorities.  Each  review 
panel  member  will  then  provide  a 
numerical  ranking  of  the  submitted  new 
proposals  along  with  suggestions  for 
modifications  and/or  improvements 
(i.e.,  budget,  persoimel,  technical 
approach,  etc.).  No  consensus  advice 
will  be  given  by  the  review  panel 
members. 

D.  Funding  Decision.  After 
applications  have  been  evaluated  and 
ranked  numerically  by  the  review  panel, 
the  Director  of  the  NCBO,  in 
consultation  with  Program  Staff,  will 
determine  the  projects  to  be 
recommended  for  funding  based  upon 
the  technical  evaluations  and  panel 
review  comments,  and  determine  the 
amount  of  funds  available  ior  the 
program.  Numeric  ranking  will  be  the 
primary  consideration  for  deciding 
which  of  the  proposals  will  be  selected 
for  funding.  In  making  the  final 
selections,  NCBO  may  consider 
continuation  projects,  matching 
leverage,  costs,  geographical 
distribution,  inter-jurisdictional  and 
inter-institutional  collaboration  and 
duplication  with  other  federally  funded 
projects.  Accordingly,  numerical 
ranking  is  not  the  sole  factor  in  deciding 
which  proposals  will  be  selected  for 
funding.  The  Director  of  the  NCBO  will 
prepare  a  written  justification  for  any 
recommendations  for  funding  that  fall 
outside  the  ranking  order,  or  for  any 
cost  adjustments.  The  exact  amount  of 
funds  awarded  to  each  project  will  be 
determined  in  pre-award  negotiations 
among  the  applicant,  the  Grants  Office, 
and  NCBO  staff.  Potential  grantees 
should  not  initiate  projects  in 
expectation  of  Federal  funding  until  an 
award  document  signed  by  an 
authorized  NOAA  official  has  been 
received. 

E.  Applications  not  selected  for 
funding  will  be  held  in  the  Program 
Office  for  a  period  of  at  least  12  months 
and  then  destroyed. 

V.  Administrative  Requirements 

A.  Obligations  of  the  Applicant 
Periodic  workshops — Investigators 

will  be  expected  to  prepare  for  and 
attend  one  or  two  workshops  with  other 
Fisheries  Research  Program  researchers 
to  encourage  interdisciplinary  dialogue 
and  collaboration. 

B.  Other  Requirements 

1.  Indirect  Cost  Rate.  The  budget  may 
include  an  amount  for  indirect  costs  if 
the  applicant  has  an  established  indirect 
cost  rate  with  the  Federal  government. 


Regardless  of  any  approved  indirect  cost 
rate  applicable  to  the  award,  the 
maximum  dollar  amount  of  allocable 
indirect  costs  for  which  the  Department 
of  Commerce  will  reimburse  the 
recipient  shall  be  the  lesser  of  the  line 
item  amount  for  the  Federal  share  of 
indirect  costs  contained  in  the  approved 
budget  of  the  award,  or  the  Federal 
share  of  the  total  allocable  indirect  costs 
of  the  award  based  on  the  indirect  cost 
rate  approved  by  an  oversight  or 
cognizant  Federal  agency  and  current  at 
the  time  the  cost  was  incurred,  provided 
the  rate  is  approved  on  or  before  the 
award  end  date.  However,  the  Federal 
share  of  the  indirect  costs  may  not 
exceed  25  percent  of  the  total  proposed 
direct  costs  for  this  Program.  Applicants 
with  indirect  costs  above  25  percent 
may  use  the  amount  above  the  25 
percent  level  as  cost  sharing.  If  the 
applicant  does  not  have  a  current 
negotiated  rate  and  plans  to  seek 
reimbursement  for  indirect  costs, 
documentation  necessary  to  establish  a 
rate  must  be  submitted  within  90  days 
of  receiving  an  award. 

2.  Pre-award  Notification 
Requirements.  The  Department  of 
Commerce  Pre-Award  Notification 
Requirements  for  Grants  and 
Cooperative  Agreements  contained  in 
the  Federal  Register  notice  of  October  1 , 
2001  (66  FR  49917),  as  amended  by  the 
Federal  Register  notice  published 
October  30,  2002  (67  FR  66109),  is 
applicable  to  this  solicitation. 

3.  Financial  Management 
Certifications/ preaward  Accounting 
Survey — Successful  applicants,  at  the 
discretion  of  the  NOAA  Grants  Officer, 
may  be  required  to  have  their  financial 
management  systems  certified  by  an 
independent  public  accountant  as  being 
in  compliance  with  Federal  standards 
specified  in  the  applicable  Office  of 
Management  and  Budget  (OMB) 
Circulars  prior  to  execution  of  the 
award.  Any  first-time  applicant  for 
Federal  grant  funds  may  be  subject  to  a 
preaward  accounting  survey  by  the  DOC 
specified  in  the  applicable  OMB 
Circulars/Code  of  Federal  Regulations 
prior  to  execution  of  the  award. 

Classification 

This  action  has  been  determined  to  be 
"not  significcmt"  for  purposes  of 
Executive  Order  12866.  Applications 
under  this  program  are  subject  to 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Pursuant  to  Section  553(a)(2)  of  the 
Administrative  Procedure  Act,  prior 
notice  and  an  opportunity  for  public 
comment  are  not  required  for  this 
notification  concerning  grants,  benefits. 


and  contracts.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
purposes  of  the  Regulatory  Flexibility 
Act. 

This  document  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  (SF)  424.  424A,  and 
424B  have  been  approved  by  OMB 
under  their  respective  control  numbers 
0348-0043,  0348-0044.  and  0348-0040. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to, 
nor  shall  any  person  be  subject  to  a 
penedty  for  fcdlure  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  unless  that 
collection  displays  a  currently  valid 
OMB  control  number. 

Dated:  January  7,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 
[FR  Doc.  03-703  Filed  1-13-03;  8:45  am) 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.010603B] 

Receipt  of  an  Application  for  Direct 
Take  Permit  (1412) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce 

ACTION:  Notice  of  availability  for  public 

comment. 

SUMMARY:  NMFS  has  received  an 
application  for  a  direct  take  permit 
(Permit  1412)  from  the  Confederated 
Tribes  of  the  Colville  Reservation 
(Colville  Tribes)  pursuant  to  the 
Endangered  Species  Act  of  1973,  as" 
amended  (ESA).  As  required  by  the 
ESA,  the  Colville  Tribes  have  prepared 
a  Conservation  Plan,  in  the  form  of  a 
Hatchery  and  Genetic  Management  Plan 
(HGMP),  designed  to  minimize  and 
mitigate  any  such  take  of  endangered  or 
threatened  species.  The  Permit 
application  is  for  the  direct  and 
incidental  take  of  ESA-listed  adult  and 
juvenile  salmonids  associated  with 
carrying  out  the  hatchery  program  for 
endangered  Upper  Columbia  River 
steelhead  in  the  Okanogan  River  and  its 
tributaries  in  the  state  of  Washington. 
The  diuation  of  the  proposed  Permit  is 
5  years.  NMFS  is  furnishing  this  notice 
in  order  to  allow  other  agencies  and  the 
public  an  opportunity  to  review  and 
comment  on  these  documents.  All 
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comments  received  will  become  part  of 
the  public  record  and  will  be  available 
for  review  pursuant  to  the  ESA. 
DATES:  Written  comments  from 
interested  parties  on  the  Permit 
application  and  HGMP  must  be  received 
at  the  appropriate  address  or  fax  number 
(see  ADDRESSES)  no  later  than  5  pm 
Pacific  daylight  time  on  February  13, 
2003. 

ADDRESSES:  Written  comments  on  the 
application  and  HMGP  should  be  sent  to 
Kristine  Petersen,  Sustainable  Fisheries 
Division,  F/NWR2,  525  N.E.  Oregon 
Street,  Suite  510,  Portland,  OR  97232. 
Comments  may  also  be  sent  via  fax  to 
503/872-2737.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet.  Requests  for  copies  of  the 
permit  application  and  Conservation 
Plan  should  be  directed  to  the 
Sustainable  Fisheries  Division,  F/ 
NWR2,  525  NE  Oregon  Street,  Suite  510, 
Portland,  OR  97232.  The  documents  are 
also  available  on  the  Internet  at  http:// 
www.nwr.noaa.gov/.  Conunents 
received  will  also  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  by  calling  503/ 
230-5409. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristine  Petersen,  Portland,  OR  (ph: 
503/230-5409,  fax:  503/872-2737,  e- 
mail:  Kristine.Petersen@noaa.gov). 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  ESA  and  Federal  regulations 
prohibit  the  "taking"  of  a  species  listed 
as  endangered  or  threatened.  The  term 
"take"  is  defined  under  the  ESA  to 
mean  harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct.  NMFS  may  issue  permits, 
under  limited  circumstances,  to  take 
listed  species  for  scientific  purposes  or 
to  enhance  the  propagation  or  survival 
of  the  species  under  section  10(a)(1)(A) 
of  the  ESA.  NMFS  regulations  governing 
permits  for  threatened  and  endangered 
species  are  promulgated  at  50  CFR 
222.307. 

Species  Covered  in  This  Notice 

The  following  evolutionarily 
significant  unit  (ESU)  is  included  in  the 
HGMP  and  Permit  application: 

Steelhead  [Oncorbynchus  mykiss): 
endangered,  naturally  produced  and 
artificially  propagated  Upper  Columbia 
River  (UCR). 

The  Upper  Columbia  River  Basin 
steelhead  ESU  was  listed  as  endangered 
on  August  18,  1997  (62  FR  43937). 
Included  in  the  listing  decision  was  the 


determination  that  the  Wells  Hatchery 
stock  was  part  of  the  ESU  and  essential 
for  recovery  efforts.  This  conclusion  is   . 
primarily  based  on  very  low  estimates  of 
the  recruits  per  spawner  ratio,  which 
indicate  that  productivity  of  naturally 
spawning  steelhead  in  this  ESU  is  far 
below  the  replacement  rate. 

On  October  23,  2002,  the  Colville 
Tribes  submitted  an  application  to 
NMFS  for  an  ESA  section  10(a)(l)fA) 
permit  for  the  take  of  ESA-listed 
anadromous  fish  species  associated  with 
operation  of  hatchery  programs 
producing  hatchery  steelhead  for  release 
into  Omak  Creek,  a  third  order  tributary 
of  the  Columbia  River,  in  2004  to  2009. 
The  proposed  programs  produce 
steelhead  of  native  stock  to  enhance 
local  naturally  spawning  salmon 
populations. 

Hatchery  and  Genetics  Management 
Plan 

The  HGMP  prepared  by  the  Colville 
Tribes  describes  measures  designed  to 
monitor,  minimize,  and  mitigate  the 
take  of  ESA-listed  anadromous 
steelhead  and  the  incidental  takes  of 
ESA-listed  salmon  associated  with  the 
following  steelhead  hatchery  program . 
that  is  proposed  to  be  implemented 
from  2003  through  2009: 

Artificial  propagation  of  steelhead  is 
intended  to  recover  and  enhance  the 
natural  steelhead  population  in  Omak 
Creek  and  the  Okanogan  River  Basin. 
The  Colville  Tribes  propose  to  collect 
up  to  16  adult  steelhead  for  broodstock 
from  Omak  Creek.  Holding  and 
spawning  of  broodstock  would  be 
conducted  at  the  Colville  Tribal  Trout 
Hatchery.  Steelhead  eggs  would  be 
incubated  and  initial  rearing  would 
occur  at  the  Colville  Tribal  Trout 
Hatchery.  Steelhead  smolts  would  be 
raised  to  a  size  range  of  10  to  15  fish  per 
pound  and  released  into  Omak  Creek 
using  a  tank  truck.  The  proposed 
steelhead  program  goal  is  approximately 
40,000  smolts  released  in  April  or  May. 

Mortalities  of  ESA-listed  fish 
associated  with  the  steelhead  hatchery 
programs  are  requested  at  levels 
specified  in  the  Permit  application.  The 
Colville  Tribes  are  proposing  to  limit 
broodstock  collection,  and  juvenile  fish 
production  and  release  methods  applied 
at  the  hatcheries  such  that  the  direct 
impacts  on  ESA-listed  salmonids  will  be 
minimized. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  ESA.  NMFS  will 
evaluate  the  application,  associated 
documents,  and  comments  submitted 


thereon  to  determine  whether  the 
application  meets  the  requirements  of 
section  10(a)(1)(A)  of  the  ESA.  If  it  is 
determined  that  the  requirements  are 
met,  a  permit  will  be  issued  to  the 
Colville  Tribes  for  the  steelhead 
enhancement  program  in  the  Okanogan 
River  Basin.  NMFS  will  publish  a  record 
of  its  final  action  in  the  Federal 
Register. 

Dated:  January  8,  2003." 
Phil  Williams, 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Senice. 
[PR  Doc.  03-697  Filed  1-13-03:  8:45  ami 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  ENERGY 
Office  of  Fossil  Energy 

[FE  Docket  No.  02-«4-LNG,  02-89-LNG,  et 
al.] 

El  Paso  Merchant  Energy,  L.P. 
(Formerly  El  Paso  Merchant  Energy- 
Gas,  LP.),  DIstrigas  LLC,  et  al.;  Orders 
Granting  Authority  to  import  and 
Export  Natural  Gas  Including  Liquefied 
Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  Orders. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  December  2002,  it   . 
issued  Orders  granting  authority  to 
import  and  export  natural  gas,  including 
liquefied  natiual  gas.  These  Orders  are 
summarized  in  the  attached  appendix 
and  may  be  found  on  the  FE  Web  Site 
at  http://www.fe.doe.gov  (select  gas 
regulation),  or  on  the  electronic  bulletin 
board  at  (202)  586-7853.  They  are  also 
avciilable  for  inspection  and  copying  in 
the  Office  of  Natural  Gas  &  Petroleum 
Import  &  Export  Activities,  Docket 
Room  3E-033,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-8478. 
The  Docket  Room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC.  on  lanuary  7. 
2003. 

Clifibrd  P.  Tomaszewski, 
Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum.  Import  &  Export 
Activities,  Office  of  Fossil  Energy. 
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Orders  Granting  Import/Export  Authorizations 

[DOE/FE  Authority] 


Order 
No. 

Date  Issued 

Import/Exporter  FE  Docket  No. 

Import 
Volume 

Export 
Volume 

Comments 

1832 

12-02-02 

El  Paso  Merchant  Energy  LP.,  (For- 

200 Bet 

Import  LNG  from  various  intemational  sources  be- 

■ 

merly  El  Paso  Merchant  Energy-Gas, 
LP.),  02-84-LNG. 

ginning  on  December  31,  2002,  and  extending 
through  December  30,  2004. 

1R33 

12-03-02 

Distrigas  LLC,  02-89-LNG 

100  Bcf 

Import  LNG  from  various  international  sources  be- 
ginning on  December  9,  2002,  and  extending 
through  December  8,  2004. 

1834 

12-09-02 

KeySpan-Ravenswood,  L.L.C.,  02-86- 
NG. 

44  Set 

Import  and  export  a  combined  total  of  natural  gas 
from  and  to  Canada,  beginning  on  June  1,  2003, 
and  extending  through  May  31 ,  2005. 

"        1835 

12-09-02 

The  Berkshire  Gas  Company,  02-88- 
NG. 

1  Bcf 

Import  and  export  a  combined  total  of  natural  gas 
from  to  Canada,  beginning  on  January  15,  2002, 
and  extending  through  January  14,  2004. 

1836 

12-10-02 

Northern  Utilities,  Inc.,  02-90-NG  

3  Bcf 

Import  and  export  a  combined  total  of  natural  gas 
from  and  to  Canada,  beginning  on  January  15, 
2003,  and  extending  through  January  14,  2005. 

1837 

12-19-02 

Engage  Energy  Canada,  L.P.,  02-82- 
LNG. 

1,000  Bcf 

Import  and  export  a  combined  total  of  natural  gas, 
including  liquefied  natural  gas,  from  and  to  Can- 

\ 

ada,  beginning  on  January  1 ,  2003,  and  extending 
through  December  31,  2004. 

1838 

12-30-02 

PPG  Canada  Inc.,  02-99-NG 

8,4  Bcf 

Export  natural  gas  to  Canada,  beginning  on  January 
1,  2003,   and  extending  through  December  31, 

2004. 

[PR  Doc.  03-683  Filed  1-13-03;  8:45  ami 
BILLING  CODE  64S0-01-M 

DEPARTMENT  OF  ENERGY 
[FE  Docket  No.  02-96-NG] 

Office  of  Fossil  Energy;  Northern 
Utilities,  Inc.;  Order  Granting  Long- 
Term  Authority  to  Import  Natural  Gas 
from  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy 
(FE)  gives  notice  that  on  January  7, 
2003.  it  issued  DOE/FE  Order  No.  1839 
granting  Northern  Utilities.  Inc. 
(Northern  Utilities)  authority  to  import 
up  to  62,748  Mcf  per  day  of  natiual  gas 
from  Canada,  beginning  on  January  15, 
2003.  and  extending  through  April  1. 
2005.  The  natural  gas  will  be  purchased 
from  ENCANA  Corporation  to  serve  its 
customers  in  Maine  and  New 
Hampshire. 

This  Order  may  be  found  on  the  FE 
Web  site  at  http://www.fe.doe.gov  (select 
gas  regulation),  or  on  the  electronic 
bulletin  board  at  (202)  586-7853.  It  is 
also  available  for  inspection  and 
copying  in  the  Office  of  Natural  Gas  & 
Petroleum  Import  &  Export  Activities 
Docket  Room,  3E-033.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0334,  (202) 
586-9478.  The  Docket  Room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


Issued  in  Washington,  DC,  January  7,  2003. 
Clifford  Tomaszewski, 

Manager,  Natural  Gas  Regulation.  Office  of 
Natural  Gas  &■  Petroleum  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 
(FR  Doc.  03-681  Filed  1-13-03;  8:45  am] 
BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Raymond-Cosmopolis  Transmission 
Line  Rebuild  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA).  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 

SUMMARY:  This  notice  announces  BPA's 
proposal  to  rebuild  the  Raymond- 
Cosmopolis  115-kilovolt  transmission 
line  in  western  Washington  State.  The 
proposed  rebuild  is  needed  to  increase 
transmission  line  capacity  and  to 
address  safety  and  reliability  concerns 
because  the  transmission-line  is  old, 
physically  worn,  and  structurally 
unsound  in  some  areas.  The  18.3-mile- 
long  transmission  line  traverses 
wetlands  and  floodplains  located  in 
both  Pacific  and  Grays  Harbor  Coimties. 

DATES:  Comments  are  due  to  the  address 
below  no  later  than  January  29,  2003. 

ADDRESSES:  Submit  comments  to 
Commimications,  Bonneville  Power 
Administration— KC-7,  P.O.  Box  12999, 


Portland,  Oregon  97212.  Internet 
address:  coinment@bpa.gov. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Kimberly  St.Hilaire — KEC-4.  Bonneville 
Power  Administration,  P.O.  Box  3621, 
Portland.  Oregon.  97208-3621.  phone 
number  503-230-5361,  fax  number 
503-230-5699. 

SUPPLEMENTARY  INFORMATION:  In 
accordemce  with  DOE  regulations  for 
compliance  with  floodplain  and 
wetlands  environmental  review 
requirements.  BPA  will  prepare  a 
floodplain  and  wetlands  assessment  and 
will  perform  this  proposed  action  in  a 
manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain  and  wetlands.  The 
assessment  will  be  included  in  the 
enviroiunental  assessment  being 
prepared  for  the  proposed  project  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act.  A 
floodplain  statement  of  findings  will  be 
included  in  any  finding  of  no  significant 
impact  that  may  be  issued  following  the 
completion  of  the  environmental 
assessment. 

Floodplains.  Six  existing  structures 
are  located  within  the  100-year 
floodplains  of  three  waterways  within 
the  project  area,  as  depicted  on  Federal 
Emergency  Management  Administration 
(FEMA)  maps.  Impacts  to  floodplains 
would  include  the  removal  of  existing 
structures  and  construction  of  proposed 
structiues  within  floodplains.  road 
construction,  and  road  improvements. 
Diuing  the  design  phase,  efforts  were 
made  to  avoid  impacts  to  floodplains 
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and  to  minimize  them  by  moving 
structures  and  roads  out  of  floodplains 
where  possible. 

Two  structures  are  located  within  the 
floodplain  of  Lower  Salmon  Creek. 
These  existing  structmes  would  be 
removed  without  excavation  (cut  at 
ground  level)  and  replaced  within  the 
floodplain.  The  holes  that  would  be 
augered  to  imbed  the  tubular  steel 
structures  would  be  several  feet  larger  in 
diameter  than  the  base  of  the  structine, 
which  would  be  less  than  70  inches  in 
diameter.  No  road  construction  or  road 
improvements  are  proposed  with  the 
Lower  Salmon  Creek  floodplain. 

Within  the  North  River  floodplain, 
one  existing  structure  is  on  the 
floodplain  boundary  and  one  area  of 
roadwork  is  proposed  within  the 
floodplain.  Structine  121,  on  the 
floodplain  boundary,  would  be  moved 
10  feet,  placing  it  just  outside  the 
floodplain.  Road  improvements  would 
be  made  within  the  southern  portion  of 
the  floodplain  (north  of  Structure  120). 
Roadwork  would  extend  up  a  slope  at 
the  edge  of  the  floodplain.  The  area 
where  roadwork  would  be  done  is 
separated  from  the  main  floodplain  area 
by  a  county  road  (North  River  Road). 
Road  improvements  would  include 
rocking  and  widening  approximately 
250  feet  of  the  existing  road,  and  also 
installing  a  culvert  and  gate  at  the  edge 
of  the  existing  county  road. 

Within  the  Little  North  River 
floodplain,  three  existing  structures  are 
located  within  the  floodplain  or  on  the 
floodplain  boundary  and  one  area  of 
roadwork  is  proposed.  Structure  136, 
adjacent  to  an  existing  access  road, 
would  be  removed  and  the  proposed 
structure  would  be  constructed  at  the 
edge  of  the  floodplain  boimdary. 
Roadwork  is  proposed  just  south  of 
Structure  136.  Roadwork  would  cojisist 
of  improvements  to  the  existing  road  to 
provide  improved  access  to  this 
structure.  The  road  would  be  rocked 
and  widened.  Structvue  142  is  within 
the  floodplain  and  would  be  replaced 
within  the  floodplain  within  several  feet 
of  the  existing  structure.  Structure  143 
is  at  the  edge  of  the  floodplain  on  FEMA 
maps,  but  because  it  is  approximately 
100  feet  in  elevation  higher  than  the 
elevation  of  the  Little  North  River,  it  is 
very  unlikely  that  it  would  be  inundated 
during  a  100-year  flood  event.  This 
structure  will  be  moved  to  the  north, 
placing  it  outside  but  very  near  the 
floodplain  boundary. 

Wetlands.  Wetlands  determination 
and  delineation  work  was  conducted 
within  the  project  area  in  August  of 
2002.  This  investigation  identified 
numerous  wetland  areas  within  or 
crossing  the  transmission  line  right-of- 


way.  Nine  existing  structures  are  within 
wetlands,  but  only  two  of  the  proposed 
structmes  would  be  in  wetlands.  Other 
existing  and  proposed  structures  are 
near  wetlands,  but  direct  impacts  to 
wetlands  would  be  avoided  where 
possible  by  restricting  access  to  these 
areas  during  construction. 

During  the  design  phase,  the 
transmission  line  was  realigned  outside 
the  existing  right-of-ways  in  two  areas  to 
avoid  wetlands.  Structures  34  and  35 
would  be  moved  to  the  west  to  avoid  a 
large  wetland  area  around  Structure  35. 
Structm-es  91,  92,  93,  and  94  would  be 
moved  to  the  west  because  existing 
Structures  92  and  93  are  within  the 
wetlands  associated  with  Joe  Creek  and 
no  access  exists  to  these  structures. 

During  the  design  phase  of  the 
project,  impacts  to  wetlands  were 
avoided  where  possible,  by  relocating 
individual  structures  and  roads  in 
adjacent  uplands  within  the  existing 
ri^t-of-way.  In  some  areas  it  was  not 
possible  to  relocate  structures  into 
adjacent  uplands  because  the  wetlands 
are  too  extensive  to  avoid  them.  In  other 
areas,  roads  or  approaches  would 
traverse  wetlands  because  there  is  no 
other  route  that  avoids  wetlands.  Where 
wetlands  could  not  be  avoided  by  roads, 
efforts  were  made  to  minimize  the 
impacts  to  wetlands  by  locating  as  much 
of  the  road  as  possible  in  adjacent 
upland  or  by  proposing  to  construct 
temporary  roads. 

The  impact  on  wetlands  from 
removing  nine  existing  structures  would 
be  low.  Removal  of  existing  structines 
could  cause  minor  and  temporary 
damage  to  wetland  vegetation  and  soils. 
Structures  in  wetlands  would  be  cut  at 
the  base  with  no  soil  disturbance  and 
lifted  or  dragged  out  of  the  wetland  area. 
Some  structures  would  be  left  in  place 
if  landowners  agree. 

Impacts  on  wetlands  from  installing 
new  structures  in  wetlands  are  expected 
to  be  moderate  and  mostly  temporary. 
Proposed  Structures  28  and  72  would  be 
erected  in  wetlands;  both  would  be 
suspension  structures,  the  type  of 
structures  that  require  the  smallest 
disturbance  area.  Permanent 
disturbance  of  wetlands  would  be 
limited  to  the  portions  of  wetlands  that 
are  excavated  or  filled  to  embed  the 
structure  base. 

Impacts  to  wetlands  from  constructing 
access  roads  are  limited  to  a  few  areas 
where  there  are  no  alternatives  because 
there  are  no  uplands  adjacent  to  the 
structures.  Approaches  (short  spur 
roads)  within  wetlands  would  be 
constructed  to  access  Structures  28  and 
72.  Between  Structures  15  and  16,  a 
stream  and  associated  wetland  area 
would  be  crossed  by  creating  a  ford 


(rocky  area).  Structures  47  and  48  can 
only  be  accessed  by  traversing  a  large 
emergent  wetland.  Impacts  to  wetlands 
would  be  minimized  by  creating  a 
temporary  access  road  on  geotextile 
fabric,  and  then  removed  and  restored 
once  construction  is  complete. 

Construction  of  structures  and  roads 
near  wetlands  could  temporarily.disturb 
wetland  areas,  with  the  size  of 
disturbance  area  dependent  on  the  type 
of  structure.  Efforts  would  be  made  to 
avoid  construction  activities  within 
wetlands  and  to  minimize  impacts  by 
restricting  work  while  wetland  soils  are 
not  dry. 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland,  Oregon,  on  January  6, 
2003. 

Thomas  C.  McKinney, 
NEPA  Compliance  Officer. 
|FR  Doc.  03-682  Filed  1-13-03;  8:45  am) 
BILLING  CODE  64SO-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-228-000] 

Alliance  Pipeline  L.P.;  Notice  of 
Proposed  Change  in  FERC  Gas  Tariff 

lanuary  8.  2003. 

Take  notice  that  on  December  31, 
2002,  Alliance  PipeUne  L.P.  (Alliance) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1,  First 
Revised  Sheet  No.  253,  proposed  to 
become  effective  February  1,  2003. 

By  its  filing,  Alliance  proposes  to 
amend  the  General  Terms  and 
Conditions  (GTC)  of  its  FERC  Gas  Tariff 
to  permit  Alliance  to  terminate  a 
temporary  release  of  capacity,  upon  30- 
days  written  notice  to  the  replacement 
shipper,  where  (i)  Alliance  has 
terminated  the  releasing  shipper's  Firm 
Transportation  Agreement  or  Master 
Capacity  Release  Agreement  in 
accordance  with  GTC  section  8  (Default 
and  Termination);  and  (ii)  the  rate  stated 
in  the  replacement  shipper's  applicable 
Capacity  Release  Schedule  is  less  than 
the  rate  that  the  releasing  shipper  was 
obligated  to  pay  Alliance. 

Alliance  further  proposes  that  a 
replacement  shipper  may  avoid 
termination  of  the  temporary  release  if, 
prior  to  the  end  of  the  30-day  notice 
period,  the  replacement  shipper  agrees 
that,  beginning  the  first  day  after  the 
end  of  the  30-day  notice  period,  it  will 
pay,  for  the  remainder  of  the  term  of  the 
release,  either  the  rate  the  former 
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releasing  shipper  was  obligated  to  pay 
Alliance,  the  maximum  applicable 
Recourse  Reservation  and  Usage 
Charges  as  stated  in  the  tariff  for  the 
applicable  service,  or  a  rate  mutually 
agreed  upon  by  Alliance  and  the 
Shipper. 

Alliance  states  that  copies  of  its  filing 
have  been  mailed  to  all  customers,  state 
commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  ME.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Pxiblic  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  January  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-753  Filed  1-13-03;  8:45  am) 

BiLUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-29-002] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

January  8,  2003. 

Take  notice  that  on  January  6,  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  as 


part  of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  Substitute  First  Revised 
Sheet  No.  461,  to  be  effective  November 
17.2002. 

CEGT  states  that  the  purpose  of  this 
filing  is  to  reflect  a  pagination 
correction  associated  with  its  November 
20th  compliance  filing  in  this  docket. 

Any  persqn  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  January  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-754  Filed  1-13-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-092] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

January  8.  2003. 

Take  notice  that  on  December  31, 
2002,  CenterPoint  Energy  Gas 
Transmission  Company  (CEGT) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Fifth  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
January  1,  2003: 

Original  Sheet  No.  663 
Original  Sheet  No.  664 
Sheet  Nos.  665-699 

CEGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  implementation  of 
a  new  negotiated  rate  transaction. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vvTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  January  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-756  Filed  1-13-03;  8:4S  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  .     . 

[Docket  No.  RP96-200-092] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

January  8.  2003. 

Take  notice  that  on  December  31, 
2002,  CenterPoint  Energy  Gas 
Transmission  Company  (CEGT) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Fifth  Revised  Volume  No.  1 . 
the  following  tariff  sheets  to  be  effective 
January  1,  2003: 

Original  Sheet  No.  663 
Original  Sheet  No.  664 
Sheet  Nos.  665-699 

CEGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  implementation  of 
a  new  negotiated  rate  transaction. 
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lAny  person  desiring  to  be  heard  or  to 
protest  said  fding  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  ME.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
firee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protest's  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  January  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-757  Filed  1-1.3-03;  8:45  ami 

BILLING  CODE  6717-01-P 

— t- 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-094] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

January  8  ,  2003. 

Take  notice  that  on  January  6,  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Second  Revised  Sheet 
No.  461,  to  be  effective  November  18, 
2002. 

CEGT  states  that  the  purpose  of  this 
fUing  is  to  correct  the  pagination 
contained  in  this  docket  and  to 
withdraw  the  tariff  sheet  filed  in  the 
above  referenced  docket  on  December 
23,  2002. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,"  DC     ■ 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Conunission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewedon  the  Commission's  Web  site  at 
/ittp;//HTWv./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  January  21 ,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-758  Filed  1-13-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-222-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  8,  2003.^ 

Take  notice  that  on  December  31, 
2002,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1, 
Thirteenth  Revised  Sheet  No.  44,  with  a 
proposed  effective  date  of  February  1 , 
2003. 

Columbia  submits  this  Periodic  RAM 
Filing  pursuant  to  the  provisions  of 
section  35.2,  "Retainage  Adjustment 
Mechanism  (RAM),"  of  the  general 
terms  and  conditions  of  its  Tariff. 
Thirteenth  Revised  Sheet  No.  44  sets 
forth  the  retainage  factors  applicable  to 
Columbia's  transportation  services,  as 
revised  by  this  filing.  Pursuant  to  this 
filing,  Columbia  is  proposing  to  adjust 
its  transportation  retainage  percentage 
from  2.398%  to  2.417%. 


Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator^'  Commission, 
888  First  Street,  NE.;  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  dofcket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The  , 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  January  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-747  Filed  1-13-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-408-049] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

January  8,  2003. 

Take  notice  that  on  December  31, 
2002,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  bearing  a 
proposed  effective  date  of  February  1 , 
2003: 
Sixty-second  Revised  Sheet  No.  25 
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Sixty-second  Revised  Sheet  No.  26 
Sixty-second  Revised  Sheet  No.  27 
Fifty-third  Revised  Sheet  No.  28 
Seventh  Revised  Sheet  No.  28B 
Eighteenth  Revised  Sheet  No.  29 
Twenty-eighth  Revised  Sheet  No.  30A 

Columbia  states  that  this  filing  is 
being  submitted  pursuant  to  an  order 
issued  by  the  Commission  on  September 
15, 1999,  that  approved  an  uncontested 
settlement  in  the  above-referenced 
proceeding.  Columbia  Gas  Transmission 
Corporation,  88  FERC  61,217  (1999). 
The  settlement  established 
environmental  cost  recovery  through 
unit  components  of  base  rates,  all  as 
more  fully  set  forth  in  article  VI  of  the 
settlement  agreement  filed  April  5,  1999 
(Phase  II  Settlement). 

Columbia  is  required  to  file  annually 
a  limited  NGA  section  4  filing  to  adjust 
its  environmental  unit  components 
effective  February  1  to  recover  its 
environmental  costs  covered  by  the 
Phase  n  Settlement,  within  agreed-upon 
ceilings  and  recovery  percentages.  For 
the  annual  period  February  1,  2003, 
through  January  31,  2004,  the  Phase  II 
Settlement  permits  Coliunbia  to  collect 
"no  more  than  $14  million  annually  in 
Main  Program  Costs",  and  "no  more 
than  $3  million  annually  in  Storage 
Well  Program  Costs."  per  article  VI(B)  of 
the  Phase  11  Settlement. 

Columbia  states  that  the  instant  filing 
satisfies  that  requirement.  It  provides  for 
the  February  1,  2003,  effectiveness  of 
revised  luiit  components  designed  to 
collect  $12  million  in  main  program 
costs  and  to  flowback  an  over-recovery 
of  $  0.5  million  of  storage  well  program 
costs. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 


FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date;  January  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-755  Filed  1-13-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-073] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

January  8,  2003. 

Take  notice  that  on  January  6,  2003, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Voliune  No.  1, Substitute  First 
Revised  Sheet  No.  20G,  with  an  effective 
date  of  December  1,  2002. 

Coliunbia  Gulf  states  that  it  is  filing 
this  tariff  sheet  to  correct  an  inadvertent 
error  in  its  December  9,  2002  filing  in 
Docket  No.  RP96-389-067. 

Columbia  Gulf  states  further  that  it 
has  served  copies  of  the  filing  on  all 
parties  identified  on  the  official  service 
list  in  Docket  No.  RP96-389. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Conunission's  Web 
site  imder  the  "e-Filing"  link. 
Protest  Date:  January  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-759  Filed  1-13-03;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-71 7-002] 

El  Paso  Natural  Gas  Company;  Notice 
of  Application 

January  8,  2003. 

Take  notice  that  on  December  23, 
2002,  El  Paso  Natural  Gas  Company  (El 
Paso),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado,  80944,  in  Docket  No. 
CP98-71 7-002  filed  a  petition,  piusuant 
to  section  7(b)  of  the  Natural  Gas  Act 
(NGA)  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
rules  and  regulations,  to  further  amend 
the  orders  issued  on  January  15,  1999 ', 

as  amended  on  August  10,  2000 '^,  at 

Docket  Nos.  CP98-717-000  and  001.  El 
Paso  seeks  amended  authorization  to 
modify  the  method  of  abandonment  for 
its  12-3/4"  O.D.  El  Paso-Douglas  Loop 
Line  ("Line  No.  1005"),  all  as  more  fully 
set  forth  in  its  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 

Any  questions  regarding  El  Paso's 
petition  to  amend  should  be  directed  to 
Mr.  Robert  T.  Tomlinson,  Director, 
Regulatory  Affairs,  El  Paso  Natural  Gas. 
Company,  P.O.  Box  1087,  Colorado 
Springs,  Colorado  80944  at  (719)  520- 
3788  or  by  fax  at  (719)  667-7534. 

El  Paso  states  that  by  order  issued 
January  15, 1999,  at  Docket  No.  CP98- 
717-000,  the  Commission  granted  El 
Paso  authorization  for  the  abandorunent, 
by  removal,  to  the  extent  practicable,  of 
three  segments,  totaling  approximately 
49.16  miles,  of  El  Paso's  12-3/4"  O.D. 
El  Paso-Douglas  Loop  Line  ("Line  No. 


'  See  86  FERC  1 61.042  (1999). 
2  See  92  FERC  1 62,127  (2000). 
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10O5"),  with  appurtenances,  located  in 
Dona  Ana  and  Luna  Counties,  New 
Mexico.  Subsequently,  on  March  28, 
2000,  El  Paso  filed  an  application  at 
EJocket  No.  CP98-71 7-001  requesting 
amended  authorization  to  abandon  the 
facilities  granted  by  the  January  15, 
1999,  order.  Specifically,  El  Paso  sought 
Commission  authorization  to  abandon 
approximately  44  miles  of  Line  No. 
1005  by  transfer  to  El  Paso  Energy 
Communications  Company  ("EPECC") 
for  use  as  conduit  for  fiber  optic  cable, 
with  the  remaining  5.16  miles  to  be 
abandoned  in  place.  Thereafter,  on 
August  10,  2000,  the  Commission 
granted  El  Paso  authority  to  amend  its 
certificate  at  Docket  No.  CP98-71 7-001. 

El  Paso  explains  that  although  the 
Commission  approved  its  amended 
application  on  August  10,  2000,  El  Paso 
has  been  unable  to  consummate  the 
conveyance  of  the  approximate  44  miles 
of  Line  No.  1005  to  EPECC  due  to  the 
suspension  of  EPECC's  fiber  optic 
expansion  plans.  Therefore,  EPECC  is 
no  longer  desirous  of  acquiring  the  44 
miles  of  Line  No.  1005  from  El  Paso. 
Based  on  this  change  in  circumstances. 
El  Paso  no  longer  intends  to  convey  the 
44-mile  segment  of  Line  No.  1005  and, 
instead,  now  desires  to  abcmdon  the 
entire  49.16  miles  of  Line  No.  1005  in 
place.  Accordingly,  El  Paso  is  seeking  to 
amend  the  January  15, 1999,  order,  as    . 
amended,  modifying  El  Paso's  method 
of  abandonment  of  Line  No.  1005  from 
abandonment  by  transfer  to 
abandonment  in  place. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
cill  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  in  the 
proceeding,  with  the  Commission  and 
must  mail  a  copy  to  the  applicant  and 
to  every  other  party.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 


Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  January  29,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-744  Filed  1-13-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-221-000] 

High  island  Offsiiore  System,  L.L.C.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  8,  2003. 

Take  notice  that  on  December  31, 
2002,  High  Island  Offshore  System, 
L.L.C.  (HIOS)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  to  become 
effective  February  1 ,  2003. 

HIOS  states  that  the  proposed  rate 
changes  result  in  a  decrease  in  total 
system  revenues  from  jurisdictional 
service  by  approximately  $  .5  million 
annually,  based  on  the  12-month  base 
period  ending  September  30,  2002,  as 
adjusted  for  known  and  measurable 
changes  through  the  nine  month  test 
period  ending  June  30,  2003. 

HIOS  states  the  rate  change  is 
necessary  to  compensate  HIOS  for  its 
operating  costs  and  allows  HIOS  to 
recover  a  reasonable  depreciation 


expense,  an  increase  in  negative  salvage 
expenses  and  a  management  fee. 

HIOS  states  that  a  full  copy  of  its 
filing  is  being  served  on  all 
jiuisdictional  customers,  applicable 
state  commissions  and  interested  parties 
that  have  requested  service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
WMTV./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  January  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-746  Filed  1-13-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-411-005  and  RP01-44- 
007] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Compliance  Filing 

January  8,  2003. 

Take  notice  that  on  December  31, 
2002,  froquois  Gas  Transmission 
System,  L.P.  (froquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1 ,  Original  Sheet 
No.  65A;  Original  Sheet  No.  65B; 
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Original  Sheet  No.  65C;  Original  Sheet 
No.  65D;  Original  Sheet  No.  65E;  and 
Fourth  Revised  Sheet'No.  66,  with  an 
effective  date  of  November  1,  2002. 

boquois  states  that  these  sheets  were 
submitted  in  compliance  with  the 
Commission's  October  31,  2002,  order 
on  compliance  filing  issued  in  Docket 
No.  RPOQ-41 1-000,  etal. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  protest  said 
fding  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Profess  Date:  January  13,  2003. 

Magalie  R.  Saias, 

Secretary. 

[FR  Doc.  03-745  Filed  1-13-03;  8:45  am] 

SILLING  CODE  6717-01-? 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0a-22&-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

January  8,  2003. 

Take  notice  that  on  December  31, 
2002,  kem  River  Gas  Transmission 
Company  (Kem  River)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  Third 
Revised  Sheet  No.  490,  with  an  effective 
date  of  February  1,  2003. 


Kem  River  states  that  the  filing  is 
being  made  to  submit  Rate  Schedule 
KRF-1  transportation  service 
agreements  between  Kern  River  and 
National  Fuel  Marketing  Company,  LLC; 
and  Kern  River  and  Duke  Energy 
Trading  &  Marketing.  LLC,  that  do  not 
conform  to  Kem  River's  Rate  Schedule 
KRF-1 ,  and  to  reference  these 
agreements  in  Kem  River's  tariff. 

Kem  River  states  that  it  has  served 
copies  of  the  filing  upon  its  customers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determming  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Intemet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  January  13,  2003. 

Magalie  R.  Saias, 

Secretary. 

[FR  Doc.  03-751  Filed  1-13-03;  8:45  am] 

BILLJNG  CODE  6717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-227-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

January  8,  2003. 

Take  notice  that  on  December  31 , 
2002,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  Fiftieth 
Revised  Sheet  No.  9,  to  become  effective 
January  1,  2003. 

National  states  that  under  article  II, 
section  2,  of  the  settlement,  it  is 
required  to  recalculate  the  maximum 
Intemiptible  Gathering  (IG)  rate  semi- 
annually and  monthly.  Further, 
National  is  required  to  charge  the 
recalculated  monthly  rate  on  the  first 
day  of  the  following  month  if  the  result 
is  an  IG  rate  more  than  2  cents  above  or 
below  the  IG  rate  as  calculated  under 
section  1  of  article  II.  National  states 
that  the  recalculation  as  shown  at  page 
3  of  Appendix  E  produced  an  IG  rate  of 
$0.22  per  dth.  In  addition,  article  III, 
section  1  states  that  any  overruns  of  the 
Firm  Gariiering  service  provided  by 
National  shall  be  priced  at  the 
maximum  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  With  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  emd  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./eir.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages, 
electronic  filings.  See  18  CFR 
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385.2001(a){l){iii)  and  the  instmctjons 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Comment  Date:  ]anuary  13,  2003. 

Magalie  R.  Salas, 

Secretory. 

(FR  Doc.  03-752  Filed  1-13-03;  8:45  am] 

BILLING  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-075] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

January  8,  2003. 

Take  notice  that  on  December  31, 
2002,  Natiu-al  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  certain 
revised  tariff  sheets,  to  be  effective 
January  1,  2003. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  an  extension  to  an 
existing  negotiated  rate  transaction  with 
Nicor  Gas  under  Natiu-al's  Rate 
Schedule  FTS,  DSS  and  NSS  pursuant 
to  Section  49  of  the  General  Terms  and 
Cpnditions  of  Natural's  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-1 76. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FBRCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Conunents,  protests  and 


interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Conunission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Comme/if  Date;  January  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-761  Filed  1-13^)3;  8:45  am] 

BILLING  CODE  6717-01-*> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-176-076J 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

January  8,  2003. 

Take  notice  that  on  January  2,  2003, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volimie  No.  1 ,  the  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  January  1,  2003. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  permanent 
release  of  a  portion  of  firm 
transportation  service  capacity  under  an 
existing  negotiated  rate  transaction  with 
Aquila  Merchant  Services,  Inc.  (Aquila) 
under  Natural's  Rate  Schedule  FTS 
pursuant  to  Section  49  of  the  General 
Terms  and  Conditions  of  Natural's 
Tariff. 

Natiu^l  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on  ■ 
the  Commission's  official  service  list  in 
Docket  No.  RP99-1 76. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
(VHTV./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Comment  Date:  January  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-762  Filed  1-13-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 3-022] 

Questar  Pipeline  Company;  Notice  of 
Negotiated  Rates 

January  8,  2003. 

Take  notice  that  on  January  2,  2003, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  a  tariff  filing  to 
implement  a  negotiated-rate  contract  for 
BP  Energy  Company,  as  authorized  by 
Commission  orders  issued  October  27, 
1999,  and  December  14,  1999,  in  Docket 
Nos.  RP99-513,  efa/. 

Questar  states  that  the  Commission 
approved  Questar's  request  to 
implement  a  negotiated-rate  option  for 
Rate  Schedules  T-1,  NNT,  T-2,  PKS, 
FSS  and  ISS  shippers.  Questar  further 
notes  that  it  submitts  its  negotiated-rate 
filing  in  accordance  with  the 
Commission's  Policy  Statement  in 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000  (Policy  Statement)  issued  January. 
31,  1996. 

Questar  states  that  copies  of  this  filing 
have  been  served  upon  all  parties  to  this 
proceeding,  Questar's  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
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determinifig  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  ^he  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi'ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  January  14.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-763  Filed  1-13-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnline5upport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  January  13,  2003. 

Magalie  R.  Salas, 

Secretory. 

[FR  Doc.  03-760  Filed  1-13-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 66-004] 

Stingray  Pipeline  Company,  L.L.C.; 
Notice  of  Compliance  Filing 

January  8,  2003. 

Take  notice  that  on  December  31, 
2002,  Stingray  Pipeline  Company,  L.L.C. 
(Stingray)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volimie  No.  1,  Twelfth  Revised  Sheet 
No.  5;  with  a  proposed  effective  date  of 
January  1.2003. 

Stingray  states  that  on  September  19, 
2002,  it  filed  a  stipulation  and 
agreement  (Settlement)  to  resolve  all 
issues  pending  in  this  proceeding.  By 
letter  order  dated  December  24,  2002  the 
Commission  approved  the  settlement 
and  directed  Stingray  to  file  within 
fifteen  days  tariff  sheets  implementing 
the  Settlement  rates.  As  directed  by  the 
Commission,  Stingray  is  submitting  the 
revised  tariff  sheet  to  implement  the 
rates  provided  for  in  the  Settlement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 


must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference  . 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  January  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-749  Filed  1-13-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-224-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Revisions 

January  8,  2003. 

Take  notice  that  on  December  31, 
2002,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Third  Revised  Sheet  No. 
588  and  Second  Revised  Sheet  589,  to 
be  made  effective  on  February  1,  2003. 

Tennessee  states  that  the  revised  tariff 
sheets  modify  the  pro  forma  Balancing 
Agreement  for  Use  at  Delivery  Points  in 
order  to  allow  for  a  term  of  less  than,  or 
longer  than,  one  year. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-225-000] 

Texas  Eastern  Transmission,  L.P.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  8,  2003. 

Take  notice  that  on  December  31, 
2002,  Texas  Eastern  Transmission,  LP 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Seventh 
Revised  Volume  No.  1  and  First  Revised 
Volume  No.  2,  revised  tariff  sheets  listed 
on  Appendix  A  to  the  filing,  to  become 
effective  February  1,  2003. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  piu-suant  to  section 
15.1,  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  general  terms  and 
conditions  of  Texas  Eastern's  FERC  Gas 
Tariff.  Seventh  Revised  Voliune  No.  1. 
Texas  Eastern  states  that  section  15.1 
provides  that  Texas  Eastern  shall  file  to 
be  effective  each  February  1  revised 
rates  for  each  applicable  zone  and  rate 
schedule  based  upon  the  projected 
annual  electric  power  costs  required  for 
the  operation  of  transmission 
compressor  stations  with  electric  motor 
prime  movers  and  to  also  reflect  the  EPC 
Surcharge  which  is  designed  to  clear  the 
balance  in  the  Deferred  EPC  Account. 

Texas  Eastern  states  that  the  rate 
changes  proposed  to  the  primary  firm 
capacity  reservation  charges,  usage  rates 
and  100%  load  factor  average  costs  for 


Federal  Register /Vol.  68,  No.  9 /Tuesday,  January  14,  2003 /Notices 


full  Access  Area  Boundary  service  from      the  three  market  area  zones  are  as 
the  Access  Area  Zone,  East  Louisiana,  to    follows: 
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Zone 

Reservatwn 

Usage 

100%  LF 

Market  1  

$(0.001)/dtti 

$(0,001  )/dth  

$(0.002)/(Jtti  

1 

$(0.001 3)/cJtti  

$(0.0043)/dth  

$(0.0063)/dth  

$(0.001 3)/dth 
$(0.0043)/dth 
$(0.0064)/(Jth 

Market  2 

Market  3  

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wtyw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  January  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-750  Filed  1-13-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-223-000] 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Fuel 
ReimtNjrsement  Charge  Filing 

January  8,  2003. 

Take  notice  that  on  December  31, 
2002,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  the  following 
revised  tariff  sheets  to  become  effective 
February  1,  2003: 

Second  Revised  Volume  No.  1 

Forty-Ninth  Revised  Sheet  No.  15 
Twenty-Fifth  Revised  Sheet  No.  15A 
Forty-Ninth  Revised  Sheet  No.  16 
Twenty-Fifth  Revised  Sheet  No.  16A 
Forty-Seventh  Revised  Sheet  No.  18 
Twenty-Fifth  Revised  Sheet  No.  ISA 
Twenty-Fifth  Revised  Sheet  No.  19 
Twenty-Fifth  Revised  Sheet  No.  20 

Original  Volume  No.  2 

Ninety-Second  Revised  Sheet  No.  IIB 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  revisions  to  the  fuel 
reimbursement  charge  and  percentage 
components  of  the  Company's  relevant 
gathering,  transportation  and  storage 
rates,  pm-suaiit  to  Williston  Basin's  fuel 
reimbiu^ement  adjustment  provision 
contained  in  section  38  of  the  general 
terms  and  conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  fiile  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 


www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Comment  Date:  January  15,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-748  Filed  1-13-03;  8:45  am] 

BiLUNG  COOe  6717-01-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2395-020,2421-020,  2473-019 
and  2640-027] 

Wisconsin  Department  of  Natural 
Resources  v.  Flambeau  Hydro,  LLC; 
Notice  of  Complaint 

January  7.  2003. 

Take  notice  that  on  December  11, 
2002 ,  the  State  of  Wisconsin 
Department  of  Natural  Resomx:es' 
(Wisconsin  DNR)  filed  a  complaint 
pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.206  (2002),  and 
part  I  of  the  Federal  Power  Act,  16 
U.S.C.  791,  et  seq.,  against  Flambeau 
Hydro,  L.L.C.  (Fleunbeau),  licensee  for 
the  Pixley  Project  No.  2395,  Lower 
Project  No.  2421,  Crowley  Rapids 
Project  No.  2473,  and  Upper  Project  No. 
2640.  The  projects  are  located  on  the 
north  fork  of  the  Flambeau  River  in 
Price  Coimty,  Wisconsin. 

Wisconsin  DNR  states  that  Flambeau 
has  failed  to  file  with  the  Commission 
22  compliance  submittals  required  by 
the  licenses  for  the  above  named 
projects  and  7  other  submittals  required 
by  the  Commission  staff.  Wisconsin 
DNR  requests  Commission  action, 
including  imposition  of  penalties  of  up 
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to  $10,000  per  day  for  each  instance  of 
noncompliance  with  license  and 
Commission  staff  requirements  as 
described  in  a  June  18.  2002 
Commission  staff  compliance  order. 
Wisconsin  DNR  also  seeks  revocation  of 
the  licenses  if  Flambeau  has  not 
completed  all  required  licensee 
consultations  with  resource  agencies 
and  submitted  all  compliance  filings 
within  90  days  of  the  issuance  date  of 
this  notice. 

Copies  of  the  complaint  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the 
Commission's  Public  Reference  Room. 
The  complaint  may  also  be  viewed  on 
the  Internet  at  http://www.ferc.gov  using 
the  "RIMS"  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments, 
a  motion  to  intervene,  or  a  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rules  211  and  214  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214). 

The  licensee's  answer  to  the 
complaint  and  all  comments,  motions, 
or  protests  must  be  filed  on  or  before 
January  23.  2003.  Any  entity  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  The  answer  to  the  complaint, 
comments,  motions  to  intervene,  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(ii),  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-700  Filed  1-13-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -31 49-004,  et  al.J 

Nevada  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Filings 

January  7.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 


1.  Nevada  Power  Company 

[Docket  No.  EROl-3149-0041 

Take  notice  that  on  January  2.  2003. 
Nevada  Power  Company  tendered  for 
filing  its  compliance  filing  making  the 
changes  to  the  Interconnection  and 
Operation  Agreement  (Agreement) 
between  Nevada  Power  Company  and 
Mirant  Las  Vegas,  LLC  required  by  the 
Commission's  November  22,  2002  ordfer 
in  this  docket. 

Comment  Date:  January  23,  2003. 

2.  ISO  New  England  Inc. 

(Docket  No.  ER02-2153-002| 

Take  notice  that  on  January  3,  2003, 
ISO  New  England  Inc.  submitted  a 
compliance  report  in  this  proceeding. 

Copies  of  said  filing  have  been  served 
upon  all  parties  to  this  proceeding  and 
the  New  England  utility  regulatory 
agencies,  and  electronically  upon  the 
New  England  Power  Pool  participants. 

Comment  Date:  January  24,  2003. 

3.  California  Power  Exchange 
Corporation 

[Docket  No.  ER02-2234-0051 

Take  notice  that  on  December  31, 
2002,  the  California  Power  Exchange 
Corporation  made  a  filing  to  comply 
with  the  Commission's  December  20, 
2002  order  in  this  proceeding  (101  FERC 
1161,330). 

Comment  Date:  January  21.  2003. 

4.  Southern  California  Edison  Company 

[Docket  No.  ER02-2496-fl01| 

Take  notice  that  on  January  6.  2003. 
Southern  California  Edison  Company 
(SCE)  submitted  for  filing  a  compliance 
filing  regarding  refunds  for  Scheduling 
and  Dispatching  (S&D)  services  SCE 
rendered  in  2002. 

The  purpose  of  this  filing  is  to  comply 
with  the  Commission's  Letter  Order  in 
Docket  No.  ER02-2496-000  issued 
October  23.  2002,  accepting  SCE's 
proposed  rate  for  2002  S&D  services  and 
ordering  SCE  to  submit  a  refund  report. 

Copies  of  this  filing  were  served  upon 
Public  Utilities  Commission  of  the  State 
of  California,  Arizona  Public  Service,  M- 
S-R  Pubhc  Power,  and  The  Metropolitan 
Water  District  of  Southern  California. 

Comment  Date:  January  27,  2003. 

5.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-2595-0021 

Take  notice  that  on  December  23, 
2002,  the  Midwest  Independent 
Transmission  System  Operator,  Inc.  (the 
Midwest  ISO),  pursuant  to  the 
November  22.  2002  Order  in  Docket  No. 
ER02-2595-000.  tendered  for  filing  an 
Informational  Filing  regarding  its  efforts 
to  develop  and  implement  the  processes 


and  systems  required  for  the  Midwest 
ISO  to  administer  day-ahead  and  real- 
time energy  markets  in  the  Midwest  (the 
Energy  Markets),  including 
development  of  the  systems  and 
processes  necessary  to  facilitate  the 
distribution  and  use  of  Financial 
Transmission  Rights  (FTRs)  and 
implement  appropriate  Market 
Mitigation  Measures. 

The  Midwest  ISO  seeks  waiver  of  the 
Commission's  Regulations.  18  CFR 
385.2010  with  respect  to  service  on  all 
parties  on  the  official  service  list  in  this 
proceeding.  The  Midwest  ISO  states  that 
it  has  notified  via  electronic  mail  all 
Midwest  ISO  Members.  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region  that  the 
filing  has  been  posted  electronically  on 
the  Midwest  ISO's  Web  site  at 
www.midwestiso.org  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter.  The  Midwest  ISO 
will  provide  hard  copies  to  any 
interested  parties  upon  request. 

Comment  Date:  January  13.  2003. 

6.  ISO  New  England  Inc. 

[Docket  No.  ER03-147-001] 

Take  notice  that  on  January  3.  2003. 
ISO  New  England  Inc.  submitted  its 
compliance  filing  in  response  to  the 
Commission's  December  19.  2002  Order 
in  the  above-captioned  docket. 

Copies  of  said  filing  have  been  served 
upon  all  parties  to  this  proceeding,  and 
upon  NEPOOL  Participants,  and  upon 
all  non-Participant  entities  that  are 
customers  under  the  NEPOOL  Open 
Access  Transmission  Tariff,  as  well  as 
upon  the  utility  regulatory  agencies  of 
the  six  New  England  States. 

Comment  Date:  January  24.  2003. 

7.  American  Ref-Fuel  Company  of  Essex 
County 

[Docket  No.  ER03-1 70-001] 

Take  notice  that  on  January  2.  2003. 
American  Ref-Fuel  Company  of  Essex 
County  tendered  for  filing  under  Section 
205  of  the  Federal  Power  Act  a 
substitute  tariff  sheet  in  compliance 
with  the  delegated  letter  order  issued  on 
December  26.  2002  in  the  above- 
captioned  docket. 

Comment  Date:  January  23.  2003. 

8.  Geysers  Power  Company,  L.L.C. 

(Docket  No.  ER03-184-0011 

Take  notice  that  on  December  31. 
2002,  Geysers  Power  Company.  LLC. 
(Geysers  Power)  tendered  for  filing 
substitute  rate  schedule  sheets  to  the 
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November  14,  2002,  filing  in  this  docket 
setting  forth  revisions  to  the  Geysers 
Main  Reliability  Must-Run  Agreement 
between  Geysers  Power  and  the 
California  Independent  System  Operator 
Corporation  for  calendar  year  2003. 
iComme/jf  Date;  January  21,  20P3. 

9.  PJM  Interconnection,  L.L.C. 

IDocket  No.  ER03-331-O01] 

Take  notice  that  on  January  3,  2003, 
PJM  Interconnection,  L.L.C.  (PJM), 
amended  its  December  24,  2002  filing  in 
this  docket.  In  its  December  24,  2002 
filing,  PJM  submitted  amendments  to 
the  Appendix  to  Attachment  K  of  the 
PJM  Open  Access  Transmission  Tariff 
and  Schedule  1  of  the  Amended  and 
Restated  Operating  Agreement 
(0(perating  Agreement)  to  modify  the 
provisions  relating  to  the  determination 
of  eligibility  to  receive  Operating 
Reserves  credits  during  Maximum 
Generation  Emergency  conditions.  The 
revised  Operating  Agreement  pages, 
however,  inadvertently  were  omitted 
from  the  filing.  Therefore,  PJM  hereby 
amends  its  December  24,  2002  filing  to 
include  the  revised  pages  of  Schedule  1 
of  the  Operating  Agreement  that 
inadvertently  were  omitted  fi-om  its 
December  24,  2002  filing. 

Copies  of  this  filing  were  served  upon 
all  PJM  members  and  each  state  electric 
utility  regulatory  commission  in  the 
PJM  region. 

Comment  Date:  January  24,  2003. 

10.  Duke  Energy  Corporation 

[Docket  No.  ERO3-359-O00] 

Take  notice  that  on  December  31, 
2002,  Duke  Energy  Corporation,  on 
behalf  of  Duke  Power,  (collectively, 
Duke),  tendered  for  filing:  (1)  Proposed 
revisions  to  Duke's  Rate  Schedule  No. 
10-A;  and  (2)  Amendment  No.  1  to  the 
Settlement  Agreement  between  Duke 
and  the  City  of  Concord,  North  Carolina; 
the  Tov«i  of  Dallas,  North  Carolina;  the 
Public  Works  Commission  of  the  Town 
of  Due  West,  South  Carolina;  the  Town 
of  Forest  City,  North  Carolina;  the  City 
of  Kings  Mountain,  North  Carolina;  the 
Tov»rn  of  Prosperity,  South  Carolina; 
Lockhart  Power  Company;  and  Clemson 
University.  Duke  requests  an  effective 
date  for  the  proposed  revisions  to  Rate 
Schedule  No.  10-A  of  January  1,  2003. 

Comment  Date:  January  21,  2003. 

11.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER03-36O-O00) 

Take  notice  that  on  December  31, 
2002,  PJM  Interconnection,  L.L.C.  (PJM), 
filed  a  revision  to  Schedule  9  of  the  PJM 
Open  Access  Transmission  Tariff  (PJM 
Tariff),  to  correct  an  error  in  a  recently 
approved  change  to  Schedule  9  that  will 
take  effect  on  January  1 ,  2003. 


PJM  states  that  copies  of  this  filing 
were  served  upon  all  PJM  members  and 
each  state  electric  utility  regulatory 
commission  in  the  PJM  region.  PJM  also 
proposes  an  effective  date  of  January  1, 
2003  for  the  revision. 

Comment  Date:  January  21,  2003. 

12.  New  England  Power  Pool 

[Docket  No.  ER03-361-O00] 

Take  notice  that  on  December  31, 
2002,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee  filed 
for  acceptance  materials  to:  (1)  Permit 
NEPOOL  to  expand  its  membership  to 
include  AIG  Energy  Trading  Inc. 
(AIGET)  and  Industrial  Power  Services 
Corp.  (IPSO;  and  (2)  to  terminate  the 
memberships  of  Public  Service 
Company  of  Colorado  (PSCC),  Town  of 
Wiscasset  (Wiscasset),  and  Exeter  & 
Hampton  Electric  Company  (Exeter). 
The  Participants  Committee  requests  the 
following  effective  dates:  December  1, 
2002  for  the  termination  of  PSCC; 
December  2,  2002  for  the  termination  of 
Exeter;  January  1 ,  2003  for  the 
commencement  of  participation  in 
NEPOOL  by  AIGET  and  the  termination 
of  Wiscasset;  and  March  1,  2003  for 
commencement  of  participation  in 
NEPOOL  by  IPSC. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  January  21,  2003. 

13.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

American  Transmission  Company  LLC 

[Docket  No.  ER03-362-OO01 

Take  notice  that  on  December  31, 
2002,  the  Midwest  Independent 
Transmission  System  Operator,  Inc., 
(Midwest  ISO)  tendered  for  filing 
proposed  changes  to  its  Open  Access 
Transmission  Tariff,  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  1 ,  to 
revise  its  formula  rate  to  reflect  changes 
to  certain  rate  calculations  applicable  to 
the  American  Transmission  Company 
LLC  (ATCLLC)  rate  zone  (Zone  1).  The 
revised  tariff  sheets  contain  proposed 
revisions  to  ATCLLC's  formula  rate  true- 
up  mechanism  to  implement  a  one-time 
change  to  the.calculation  of  the  rate 
true-up  to  offset  a  revenue  shortfall  year 
2001  with  the  estimated  over-collection 
of  costs  in  year  2002.  The  revised  tariff 
sheets  also  contain  a  revised  formula  for 
the  collection  of  ATCLLC's  start-up 
costs,  which  calculates  ATCLLC's  start- 
up cost  adder  on  a  straight-line  basis. 

Both  of  the  proposed  changes  reduce 
the  amoimts  collected  from 
transmission  customers.  The  Midwest 


ISO  requests  waiver  of  the 
Commission's  notice  requirements  to 
allow  the  proposed  changes  to  be  made 
effective  on  January  1,  2003. 

The  Midwest  ISO  seeks  waiver  of  the 
Commission's  regulations,  18  CFR 
385.2010  with  respect  to  service  on  all 
required  parties.  The  Midwest  ISO  has 
posted  this  filing  on  its  Internet  site  at 
www.midwestiso.org,  and  the  Midwest 
ISO  or  ATCLLC  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  January  21,  2003. 

14.  Entergy  Services,  Inc. 

[Docket  No.  ER03-363-0001 

Take  notice  that  on  December  31, 
2002,  Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc..  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  Long-Term  Firm  Point-To- 
Point  Transmission  Service  Agreement 
between  Entergy  Services,  Inc.,  as  agent 
for  the  Entergy  Operating  Companies, 
and  City  Water  and  Light  of  The  City  of 
Jonesboro,  Arkansas. 

Comment  Date:  January  23,  2003. 

15.  Alliant  Energy  Corporate  Services, 
Inc.         .    . 

[Docket  No.  ER03-364-0001 
Take  notice  that  on  December  31, 

2002,  Alliant  Energy  Corporate  Services, 
Inc.  (Alliant  Energy  Corporate  Services) 
tendered  for  filing  an  unexecuted  First 
Amendment  to  the  Interconnection  and 
Transmission  Service  Agreement 
between  Iowa  Southern  Utilities 
Company,  an  Alliant  Energy-IPL 
predecessor,  and  Northeast  Missouri 
Electric  Power  Cooperative. 

Alliant  Energy  Corporate  Services 
requests  an  effective  date  of  March  1 , 

2003,  for  the  filed  Amendment.  Alliant 
Energy  Corporate  Services  accordingly 
seeks  waiver  of  the  Commission's  notice 
requirements.  Alliant  Energy  Corporate 
Services  states  that  a  copy  of  this  filing 
has  been  served  upon  the  Public  Service 
Commission  of  Wisconsin,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  Minnesota  Public 
Utilities  Commission. 

Comment  Date:  January  23,  2003. 

16.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER03-365-0001 

Take  notice  that  on  December  31, 
2002,  the  California  Independent 
System  Operator  Corporation  (ISO) 
submitted  for  Commission  filing  and 
acceptance  the  Utility  Distribution 
Company  Operating  Agreement  (UDC 
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Operating  Agreement)  between  the  ISO 
and  the  City  of  Banning.  California.  The 
ISO  requests  that  the  UDC  Operating 
Agreement  be  made  effective  as  of 
January  1,  2003.  The  ISO  requests 
privileged  treatment,  pursuant  to  18 
CFR  388.112,  with  regard  to  portions  of 
the  filing. 

The  ISO  states  that  it  has  served 
copies  of  this  filing  upon  the  City  of 
Banning,  California,  and  the  Public 
Utilities  Commission  of  the  State  of 
California. 

Comment  Date:  January  23.  2003. 

17.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER03-366-0001 

Take  notice  that  on  December  31. 
2002,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  tendered  for  filing 
proposed  revisions  to  the  Midwest  ISO 
Open  Access  Transmission  Tariff,  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  1 ,  which  revisions  are  intended  to 
comply  with  Commission's  July  5.  2002 
Order  requesting  the  Midwest  ISO 
incorporate  its  Joint  Open  Access 
Transmission  Tariff  (JOATT)  into  its 
Midwest  ISO  Open  Access 
Transmission  Tariff  (OATT).  Applicant 
requests  an  effective  date  of  January  1 . 
2003. 

The  Midwest  ISO  has  requested 
waiver  of  the  requirements  set  forth  in 
18  CFR  385.2010.  The  Midwest  ISO  has 
electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members.  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
Comment  Date:  January  23,  2003. 

18.  Soyland  Power  Cooperative,  Inc. 

[Docket  No,  ER03-.367-0001 

Take  notice  that  on  December  31, 
2002,  Soyland  Power  Cooperative,  Inc. 
(Soyland)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  an  Agreement 
Regarding  Use  of  Soyland  Owned  Lines 
and  Substation  Assets  (Facilities  Use 
Agreement)  between  Soyland  and 
M.J.M.  Electric  Cooperative,  Inc.  (MJM). 

Soyland  requests  that  the  Commission 
grant  all  waivers  necessary  to  cillow  the 
agreement  to  become  effective  on 
January  1,  2003.  Soyland  states  that  a 


copy  of  the  filing  has  been  served  on 
MJM. 

Comment  Date:  January  23,  2003. 

19.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

I  Docket  No.  ER03-368-000] 

Take  notice  that  on  December  31, 
2002,  Midwest  Independent  System 
Operator,  Inc.  (Midwest  ISO)  submitted 
for  filing  a  Notice  of  Cancellation 
pursuant  to  18  CFR  35.15  to  reflect  the 
cancellation  of  its  Joint  Open  Access 
Transmission  Tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  2,  with  a 
proposed  effective  date  of  January  1 , 
2003. 

The  Midwest  ISO  has  requested 
waiver  of  the  requirements  set  forth  in 
18  CFR  385.2010.  The  Midwest  ISO  has 
electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants,  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 

Comment  Date:  January  23,  2003. 

20.  Duke  Energy  Corporation 

[Docket  No.  ER03-369-O00I 

Take  notice  that  on  December  12. 
2002.  Duke  Energy  Corporation,  on 
behalf  of  Duke  Electric  Transmission, 
(collectively,  Duke)  tendered  for  filing  a 
Notice  of  Cancellation  of  an 
Interconnection  and  Operating 
Agreement  by  and  between  Duke 
Electric  Transmission  and  GenPower 
Anderson,  LLC,  Second  Revised  Rate 
Schedule  No.  277  under  FERC  Electric 
Tariff  No.  4.  Duke  requests  and  effective 
date  for  the  cancellation  of  November  6, 
2002. 

Comment  Date:  January  17,  2003. 

21.  Entergy  Services,  Inc. 

[Docket  No.  ER03-37O-0001 

Take  notice  that  on  January  2,  2003, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Mississippi,  Inc.  (Entergy 
Mississippi),  tendered  for  filing  the 
Agreement  for  Establishment  of  the 
Silver  Creek  Generating  Facility  as  an 
Off-System  Delivery  Point  (Agreement) 
between  Entergy  Mississippi  and  South 
Mississippi  Electric  Power  Association. 
The  Agreement  modifies  Exhibit  A  of 
Rate  Schedule  No.  251. 

Comment  Date:  January  23,  2003. 


22.  Concord  Electric  Company  Exeter  & 
Hampton  Electric  Company 

(Docket  No.  ER03-371-O001 

Take  notice  that  on  January  2,  2003, 
Concord  Electric  Company  (CECo)  and 
Exeter  &  Hampton  Electric  Company 
(E&H),  filed  a  Notice  of  Cancellation 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  Sections  35.15 
and  131.53  of  the  Commission's  Rules 
and  Regulations.  18  CFR  35.15  and 
131.53.  CECo  and  E&H  seek  to  cancel 
their  Open  Access  Transmission  Tariffs, 
designated,  respectively  as  FERC 
Electric  Tariff,  Original  Volume  No.  2 
and  FERC  Electric  Tariff,  Original 
Voliune  No.  1.  CECo  and  E&H  request 
that  the  cancellation  be  made  effective 
asofDecember  2,  2002. 

Comment  Date:  January  23,  2003. 

23.  Peak  Power  Generating  Company, 
Inc. 

[Docket  No.  ER03-372-0001 

Take  notice  that  on  January  2,  2003, 
Peak  Power  Generating  Company,  Inc. 
(Peak  Power)  tendered  for  filing  a  Notice 
of  Succession  pursuant  to  Section  35.16 
of  the  Commission's  Regulations.  As  a 
'result  of  a  name  change.  Peak  Power  is 
succeeding  to  the  tariffs  and  related 
service  agreements  of  RAMCO,  Inc., 
effective  December  17,  2002. 

Comment  Date:  January  23,  2003. 

24.  WPS  Resources  Operating 
Companies 

[Docket  No.  ER03-373-0001 

Take  notice  that  on  January  2.  2003, 
Wisconsin  Public  Service  Corporation 
and  Upper  Peninsula  Power  Company 
(together  WPS  Resources)  tendered  for 
filing  a  Joint  Ancillary  Services  Tariff, 
FERC  Electric  Tariff,  Original  Volume 
No.  2  (JAST).  WPS  Resources  states  that 
the  JAST  will  ultimately  replace  its 
Open  Access  Transmission  Tariff 
(OATT).  WPS  Resources  no  longer 
provides  transmission  service  because  it 
has  transferred  ownership  of  its 
transmission  facilities  to  the  American 
Transftiission  Company  LLC,  which  has 
transferred  operational  control  of  those 
facilities  to  the  Midwest  Independent 
System  Operator.  WPS  Resources  states 
that  it  will  eventually  cancel  its  OATT 
after  the  Commission  accepts  the  JAST 
for  filing  and  all  applicable  service 
agreements  under  its  OATT  have  been 
replaced  by  service  agreements  under 
the  JAST. 

WPS  Resources  respectfully  requests 
that  the  JAST  become  effective  on 
March  3.  2003.  WPS  Resources  also 
states  that  copies  of  the  filing  were 
served  upon  all  customers  under  the 
WPS  Resources  Operating  Companies 
OATT,  the  Public  Service  Commission 
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of  Wisconsin  and  the  Michigan  Public 
Service  Commission. 
Comment  Date:  January  23,  2003. 

23.  Unitil  Energy  Systems,  Inc. 

[EJocket  No.  ER03-374-000] 

Take  notice  that  on  January  2,  2003, 
Unitil  Energy  Systems,  Inc.  (UES),  filed 
a  Notice  of  Succession  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  Sections  35.16  and  131.51 
of  the  Commission's  Rules  and 
Regulations,  18  CFR  35.16  and  131.51. 
UES  adopted  and  ratified  all  applicable 
rate  schedules  filed  with  the  Federal 
Energy  Regulatory  Commission  by 
Concord  Electric  Company  and  Exeter  & 
Hampton  Electric  Company.  UES  also 
resubmitted  its  rate  schedules  to 
conform  them  to  the  formatting 
requirements  of  Order  No.  614.  UES 
requested  that  the  revised  rate  schedules 
be  made  effective  as  of  December  2, 
2002. 

Comment  Date:  January  23,  2003. 

26.  Warren^urg  Hydro  Power  Limited 
Partnership  Sissonville  Limited 
Partnership  NYSD  Limited  Partnership 

[Docket  No.  ER03-3  75-000) 

Take  notice  that  Warrensburg  Hydro 
Power  Limited  Partnership,  Sissonville 
Limited  Partnership,  and  NYSD  Limited 
Partnership  tendered  for  filing  on 
January  2,  2003,  the  following 
agreements: 

Warrensbiu-g  Hydro  Power  Limited 
(Warrensburg):  Letter  Agreement  to 
Amend  PSA  No.  1298,  dated  October 
25,  2002,  (signed  by  Warrensbiu^  on 
October  29,  2002;  signed  by  NMPC  on 
December  3,  2002),  to  extend  the 
termination  date  to  December  31,  2003; 

Sissonville  Limited  Partnership 
(Sissonville):  Letter  Agreement  to 
Amend  PSA  No.  1299,  dated  October 
25,  2002,  (signed  by  Sissonville  on 
October  29,  2002;  signed  by  NMPC  on 
December  3,  2002),  to  extend  the 
termination  date  to  December  31,  2003; 
and 

NYSD  Limited  Partnership  (NYSD): 
Letter  Agreement  to  Amend  PSA  No. 
1300,  dated  October  25,  2002,  (signed  by 
NYSD  on  October  29,  2002;  signed  by 
NMPC  on  December  3,  2002),  to  extend 
the  termination  date  to  December  31, 
2003. 

Copies  of  the  filings  were  provided  to 
Niagara  Mohawk  Power  Corporation 
and  New  York  Public  Service 
Commission.  Warrensburg,  Sissonville 
and  NYSD  have  requested  that  further 
notice  requirement  be  waived  and  the 
executed  agreements  be  allowed  to 
become  effective  November  1,  2002. 

Comment  Date:  January  23,  2003. 


27.  Northwestern  Energy 

[Docket  No.  ER03-376-000] 

Take  notice  that  on  January  3,  2003, 
Northwestern  Energy,  a  division  of 
Northwestern  Corporation 
(Northwestern  Energy),  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  Notice  of  Succession  pursuant  to 
Section  35.16  of  the  Commission's 
regulations,  18  CFR  35.16,  and  revised 
tariff  sheets  to  North  Western  Energy's 
FERC  Electric  Tariff,  to  reflect  that,  as  a 
result  of  a  name  change,  North  Western 
Energy  is  succeeding  to  the  FERC 
Electric  Tariff  of  Northwestern  Public 
Service  Company,  effective  January  3, 
2003. 

Comment  Date:  January  24,  2003. 

28.  Florida  Power  Corporation 

(Docket  No.  ER03-377-000) 

Take  notice  that  Florida  Power 
Corporation  (FPC),  on  January  3,  2003, 
tendered  for  filing  a  revision  to  its  Cost- 
Based  Wholesale  Power  Sales  Tariff, 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  9  (CR-1  Tariff).  The  CR-1 
Tariff  is  revised  to  eliminate  a  provision 
referencing  FPC's  fuel  adjustment 
clause.  FPC  requests  that  the  revision 
become  effective  on  April  22, 1998. 
FPC  states  that  copies  of  the  filing 
were  served  upon  the  Florida  Public 
Service  Commission  and  those 
customers  taking  service  from  FPC 
under  the  CR-1  Tariff. 
Comment  Date:  January  24,  2003. 

29.  Midwest  Independent  Transmission 
System  Operator,  Inc.,  et  al. 

[Docket  No.  ER03-378-0001 

Take  notice  that  on  January  3,  2003, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  an  Intercoimection 
and  Operating  Agreement  entered  into 
by  the  Midwest  ISO,  Interstate  Power 
and  Light  Company  (a  wholly  owned 
subsidiary  of  Alliant  Energy 
Corporation),  and  FPL  Energy  Hancock 
County  Wind,  LLC. 
"-  Comment  Date:  January  24,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 


motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  CJonunission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-702  Filed  1-13-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2552-058] 

FPL  Energy  Maine  Hydro,  LLC;  Notice 
of  Availability  of  Draft  Environmental 
Assessment 

January  7,  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission  (Commission  or  FERC) 
regulations  contained  in  the  Code  of 
Federal  Regulations  (CFR)  (18  CFR  part 
380  [FERC  Order  No.  486,  52  FR 
47897]),  the  Office  of  Energy  Projects 
staff  (staff)  reviewed  the  application  for 
siurender  of  project  license  for  the  Fort 
Halifax  Project,  located  on  the 
Sebasticook  River,  Kennebec  County, 
Maine,  and  prepared  an  environmental 
assessment  (EA)  for  the  project.  In  this 
EA,  staff  analyze  the  potential 
environmental  effects  of  the  surrender 
of  license  and  conclude  that  the 
surrender,  or  any  other  alternative 
considered,  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
enviromnent. 

A  copy  of  the  EA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room,  or  it  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
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Enter  the  docket  number  (prefaced  by  P- 
and  excluding  the  last  three  digits)  in 
the  docket  number  field  to  access  the 
docimient.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 
-  Any  comments  should  be  filed  by 
February  14,  2003,  and  should  be 
addressed  to  Magalie  R.  Salas,  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  Please  affix  "Fort  Halifax  Project 
No.  2552-058,"  to  all  comments.  For 
further  information,  please  contact 
Robert  Fletcher  at  (202)  502-8901,  or  at 
robert.fletcher@ferc.gov  or  Jean  Potvin  at 
(202)  502-8901  or  at 
jean.potvin@ferc.gov. 

Comments  may  be  filed  electronically 
via  the  hitemet  in  lieu  of  paper.  See  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  httpJ /vm'w.ferc.gov  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-701  Filed  1-13-03;  8:45  am] 

BIUJN6  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedural  Schedule  for 
Rellcensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

January  7,  2003. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection. 

a.  Type  of  Applications:  New  Major 
Licenses. 

b.  Projects:  Spring  Gap-Stanislaus 
Project  No.  2130-033,  Donnells-Curtis 
Transmission  Line  Project  No.  2118- 
007,  Beardsley/Donnells  Project  No. 
2005-012,  and  Tulloch  Project  No. 
2067-020. 

c.  Dates  Filed:  P-2130  and  P-2118 
filed  December  26,  2002;  P-2005  and  P- 
2067  filed  December  23,  2002. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company,  current  licensee  for  P-2130 
and  P-2118;  and  Tri-Dam  Project, 
current  licensee  for  P-2005  and  P-2067. 

e.  Location:  On  the  Middle  Fork, 
South  Fork,  and  mainstem  of  the 
Stanislaus  River  in  Toulumne  and 
Calaveras  counties,  California.  All  of  the 


Beardsley/Donnell  Project,  most  of  the 
Spring  Gap-Stanislaus  Project,  and  all  of 
the  Donnell-Curtis  Transmission  Line 
Project  are  located  within  the  Stanislaus 
National  Forest. 

f.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

g.  Applicant  Contact:  Mr.  Randy 
Livingston,  Pacific  Gas  and  Electric 
Company,  PO  Box  770000,  Mail  Code: 
NllC,  San  Francisco,  CA  94117;  and 
Mr.  Steve  Felte,  Tri-Dam  Project,  P.O. 
Box  1158,  Pinecrest,  CA  95364. 

h.  FERC  Contact:  Susan  O'Brien,  (202) 
502-8449  or  susan.obrien@ferc.gov. 

i.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  k.  below. 

j.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
applications  on  their  merits,  the 
resource  agency,  Indian  Tribe,  or  person 
must  file  a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  date  of  filing  of  the  applications,  and 
serve  a  copy  of  the  request  on  the 
applicant. 

k.  Deadline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  February  24,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 

The  Commission's  rules  of  practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  and 
requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  [http:// 
www.ferc.gov)  under  the  "e-Filing"  link 


1.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

m.  The  existing  Spring  Gap-Stanislaus 
Project  is  composed  of  four 
developments:  Relief,  Pinecrest,  Spring 
Gap,  and  Stanislaus.  It  has  a  combined 
capacity  of  98  MW. 

The  existing  Donnells-Curtis 
Transmission  Line  Project  is  a  115  kV 
transmission  line.  Portions  of  the 
transmission  line  under  FERC 
jurisdiction  include  an  8-mile  segment 
extending  from  Donnells  Powerhouse  to 
Spring  Gap  Junction  and  the  2.2-mile 
tap  line  from  Beardsley  Powerhouse  to 
Beardsley  Junction. 

The  existing  Beardsley/Donnell 
Project  is  composed  of  the  Beardsley 
arid  Donnell  Developments  and  has  a 
combined  capacity  of  64  MW. 

The  existing  Tulloch  Project  is 
composed  of  a  single  development  and 
has  a  capacity  of  17.1  MW. 

n.  A  copy  of  the  applications  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  g.  above. 

o.  With  this  notice,  we  are  initiating 
consultation  with  the  California  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

p.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate. 
Issue  Acceptance  or  Deficiency  Letter: 

March  2003 
Request  Additional  Information:  March 

2003 
Issue  Scoping  Document  1  for 

comments:  June  2003 
Hold  Scoping  Meeting:  July  2003 
Request  Additional  Information  (if 

necessary):  September  2003 
Issue  Scoping  Document  2:  September 

2003 
Notice  that  applications  are  ready  for 
environmental  analysis:  September 
2003 
Notice  of  the  availability  of  the  draft 

NEPA  document:  March  2004 
Initiate  10(j)  process:  May  2004 
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Notice  of  the  availability  of  the  final 
NEPA  document:  September  2004 
Ready  for  Commission  decision  on  the 
application:  December  2004 
Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-699  Filed  1-13-03;  8:45  am] 

BIUING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD03-a-000] 

Capital  Availability  for  Energy  Marlcets; 
Agenda  for  Teciinical  Conference  and 
Announcement  of  Time  Change 

Janiiary  8,  2003. 

As  announced  on  December  20,  2002, 
the  Federal  Energy  Regulatory 
Commission  (FERC)  is  holding  a 
technical  conference  on  capital 
availability  for  energy  markets.  The 
conference  is  scheduled  for  Thiusday, 
January  16,  2003,  at  FERC  headquarters, 
888  First  Street,  NE.,  Washington.  DC, 
in  the  Commission  Meeting  Room 
(Room  2C). 

This  conference  will  explore  the 
status  of  capital  available  for  energy 
market  needs  including  infrastructure. 
Speakers  include  representatives  of 
investment  banks,  commercial  banks, 
insurance  companies,  hedge  funds, 
credit  rating  agencies  and  other  similar 
institutions  as  well  as  market 
participants  and  customers.  In  addition 
to  FERC,  representatives  of  other 
relevant  agencies  will  attend. 

This  one-day  conference  wiil  begin  at 
9:30  a.m.  (not  8:30  a.m.  as  previously 
announced)  and  will  conclude  at  4:30 
p.m.  All  interested  parties  are  invited  to 
attend.  There  is  no  registration  fee. 

The  vision  of  FERC  is  dependable, 
affordable  energy  through  competitive 
markets.  Current  conditions  in  energy 
markets  are  causing  concern  due  to 
questions  of  capital  availability,  credit- 
worthiness of  market  participants,  and 
market  uncertainty.  In  holding  this 
conference,  FERC  will  be  looking 
forward  to  an  informative  discussion  on 
what  problems  exist  and  what  their 
potential  solutions  are,  along  with  what 
actions  can  be  taken  by  FERC. 

Capitol  Connection  will  cover  this 
meeting  live  over  the  Internet,  as  well  as 
via  telephone  and  satellite.  For  a  fee, 
you  can  receive  these  meetings  in  your 


office,  at  home,  or  anywhere  in  the 
world.  To  find  out  more  about  Capitol 
Connection's  live  Internet,  phone 
bridge,  or  satellite  coverage,  contact 
David  Reininger  or  Julia  Morelli  at  (703) 
993-3100,  or  visit 
www.capitolconnection.org. 

The  conference  will  be  transcribed; 
transcripts  will  be  available  to  view 
electronically  under  this  docket  number 
seven  days  after  the  conference.  Those 
interested  in  obtaining  transcripts  of  the 
conference  need  to  contact  Ace  Federal 
Reporters  at  (202)  347-3700  or  (800) 
336-6646.  Anyone  interested  in 
piu-chasing  videotapes  of  the  meeting 
should  call  VISCOM  at  (703)  715-7999. 

The  Agenda  and  the  list  of 
participants  is  attached.  For  additional 
information,  please  contact  Anita 
Herrera  of  FERC's  Office  of  Market 
Oversight  &  Investigations  at  202-502- 
&1 50  or  by  e-mail, 
Anita.Herrera@ferc.gov. 

Magaiie  R.  Salas, 

Secretary. 

Capital  Availability  for  Energy  Markets 

[Docket  No.  AD03-3-O00J 

Agenda  for  Technical  Conference 

JANUARY  16,  2003.  Welcoming  remarks  by 
The  Chairman  and  Commissioners. 
Panel  I — Capital  Investors,  9:30  a.m.-ll  a.m. 

Richard  Kaufman,  Credit  Lyonnais. 

Doug  Kimmelman,  Goldman  Sachs. 

Kit  Konolige,  Morgan  Stanley. 

Donald  Peterson,  GE  Financial  Services. 

Kara  Silva,  MBIA  Insurance  Corp. 

Evan  Silverstein.  SILCAP,  LLC. 

Joachim  Schnabel,  Teachers  Insurance  and 

Annuity  Association  College  Retirement 

Equities  Fund  (TIAA-CREF). 

Panel  II — Market  Analysts,  11  a.m.-12:30  p.m 

Carole  Coale,  Prudential  Securities. 
John  Diaz,  Moody's  Energy  Rating  Service. 
Steve  Fleishman,  Merrill  Lynch. 
Richard  Hunter,  Fitch  Ratings. 
Suzanne  Smith,  Standard  &  Poor's. 
Christine  Tezak,  Schwab  Capital  Markets 

WRG. 
Jone  Lin-Wang,  Cambridge  Energy  Research 

Associates. 

Lunch  Break  12:30  p.m.-l:30  p.m. 

Panel  III — Market  Participants,  1:30  p.m.-3 
p.m. 

Larry  Downes,  New  Jersey  Natural  Gas, 

American  Gas  Association. 
Robert  Kelly,  Calpine  Corporation. 
Obie  O'Brien,  Apache  Corporation,  Coalition 

for  Energy  Market  Integrity  and 

Transparency. 
William  Transier,  Ocean  Energy,  Natural  Gas 

Supply  Association. 
Representative,  Exelon  Corporation. 
Representative,  American  Public  Power 

Association. 
Representative,  Electricity  Consuiqprs 

Resource  Council. 

!■-    . 


Representative,  Interstate  Natural  Gas 
Association  of  America. 

Panel  IV — Regulatory  &  Private  Agencies/ 
Organizations.  3  p.m. -4:30  p.m. 

Neel  Foster,  Financial  Accounting  Standards 

Board. 
Rick  Mattoon,  Federal  Reserve  Bank  of 

Chicago. 
Mike  Smith,  Committee  of  Chief  Risk 

Officers. 
Representative,  Rural. Utilities  Service.  U.S. 

Department  of  Agriculture. 

Panels  I— III  will  address:  First  30-40 
minutes  of  each  panel — 5  minute 
opening  remarks  from  each  panelist. 
What  are  the  causes  of  the  current 

problems  of  capital  availability  for 

the  energy  markets? 
— What  is  the  energy  industry's 

investment  attractiveness? 
— What  barriers  to  needed  investment 

exist  in  the  energy  industry? 
— What  investment  is  needed  to  support 

competitive  energv  markets? 
— What  capital  is  needed  to  support 

energy  trading  activities,  jmd  how 

much  and  what  type  of  investment 

is  needed  to  support  the  addition  of 

physical  assets  by  sector — 

production,  transmission,  and 

distribution? 
— What  capital  structure  is  needed? 
— What  financing  is  needed,  project 

versus  balance  sheet  financing? 
— What  is  the  timing  of  these 

investments? 
— What  are  the  potential  solutions  to 

existing  barriers  in  the  energy 

industry? 

From  the  private  industry? 
From  FERC  policy? 
From  other  regulatory  agency  policy? 
Panels  IV  will  address:  First  30 
minutes  of  the  panel — 5  minute  opening 
remarks  from  each  panelist. 
— What  roles  /  responsibilities  does 
your  agency  /  organization  play  in 
the  energy  market? 
— What  solutions  to  barriers  for  capital 

availability  are  in  progress? 
— What  coordination  is  needed  with 
other  agencies  /  organizations? 

(FR  Doc.  03-743  Filed  1-13-03;  8:45  am) 

BILUNG  COOE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Notice 

January  8,  2003. 

The  following  notice  of  meetiiig  is 
published  piu-suant  to  section  3(A)  of 
the  Government  in  the  Simshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C  552B: 
AGENCY  HOLDING  MEETING:  Federal     . 
Energy  Regulatory  Commission. 
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DATE  AND  TIME:  January  15,  2003.  10  a.m. 

PLACE  :  Room  2C,  888  First  Street,  NE., 

Washington,  DC  20426. 

STATUS  :  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note:  items  listed  on  the  agenda  may 
be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION 
Magalie  R.  Salas,  Secretary,  telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

815th  Meeting— January  15,  2003;  Regular 
Meeting,  10  a.m. 

Adminisb-ative  Agenda 

A-1. 
Docket*  AD02-1,000,  Agency 
Administrative  Matters 
A-2. 
Docket#  AD02-7,000,  Customer  Matters, 
Reliability,  Security  and  Market 
Operations 
,  A-3. 

Seams  Resolution  Presentation 
A^. 

Staff  Presentation  on  Winter  Market 
Assessment 
A-5. 
Staff  Presentation  on  Commission  Use  of 
Natural  Gas  Price  Indices 

Markets.  Tariffs  and  Rates — Electric 

E-1.  Docket#  EL03-23,  000,  Pacer  Power  LLC 
E-2.  Dockets  ER03-216,  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc.,  and  TransLink 
Development  Company.  LLC 
E-3. 
Dockets  PL03-1,  000,  Proposed  Pricing 
Policy  for  Efficient  Operation  and 
Expansion  of  Transmission  Grid 
E-4. 
Docket*  EC02-113,  000,  Cinergy  Services, 
Inc.,  on  behalf  of  PSI  Energy,  Inc., 
CinCap  Madison,  LLC  and  CinCap  VII, 
LLC 
E-5. 

Omitted 
E-6. 
OmiUed 
■  E-7. 

Dockets  ER02-912,  000,  Otter  Tail  Power 

Company 
OtherSs 

ER02-912,  001,  Otter  Tail  Power  Company 
ER02-912,  002.  OUer  Tail  Power  Company 
ER02-912,  003,  Otter  Tail  Power  Company 
ER02-912  004,  Otter  Tail  Power  Company 
ER02-912  005,  Otter  Tail  Power  Company 
ER02-1728  000,  Otter  Tail  Power  Company 
ER02-1729  000,  Otter  Tail  Power  Company 
ER02-1730  000,  Otter  Tail  Power  Company 
ER02-1730  001,  Otter  Tail  Power  Company 
ER02-1731  000,  Otter  Tail  Power  Company 


ER02-1732  000,  Otter  Tail  Power  Company 
ER02-1733  000,  Otter  Tail  Power  Company 
E-8. 

Dockets,  ER02-977,  000,  Wisconsin  Power 
&  Light  Company 
E-9. 

Omitted 
E-10. 

Omitted 
E-11. 

Omitted 
E-1 2. 

Dockets  ER02-1656,  010,  California 
Independent  System  Operator 
Corporation 
OtherSS  ELOl-68.  025,  Investigation  of 
Wholesale  Rates  of  Public  Utility  Sellers 
of  Energy  and  Ancillary  Services  in  the 
Western  Electricity  Coordinating  Council 
ER02-1656,  Oil,  California  Independent 

System  Operator  Corporation 
ER02-1656,  012,  California  Independent 

System  Operator  Corporation 
ER02-2576,  002,  California  Independent 
System  Operator  Corporation 
E-1 3. 
Dockets  EL02-108,  000,  Tnickee  Donner 
Public  Utility  District  v.  Idaho  Power 
Company,  IDACORP  Energy,  L.P.,  and 
IDACORP,  Inc. 
E-14. 

Omitted 
E-1 5. 
Dockets  RT03-1,  000,  Communications 
with  Independent  Market  Monitors 
E-16. 
Dockets 

ER02-863,  000,  Midwest  Independent 
Transmission  System  Operator,  Inc. 
OtherSS  EL02-68i  000,  Southern 
Minnesota  Municipal  Power  Agency  v. 
Alliant  Energy  Corporate  Services.  Inc. 
ER02-330,  000,  Alliant  Energy  Corporate 

Services,  Inc. 
ER02-330,  001,  Alliant  Energy  Corporate 

Services,  Inc. 
ER02-863,  001,  Midwest  Independent 
Transmission  System  Operator,  Inc. 
E-1 7. 

Dockets  ER03-215,  000,  Mirant  Delta,  LLC 
and  Mirant  Potrero,  LLC 

Markets,  Tariffs  and  Rates — Gas 

G-1. 
Dockets  RMOO-6,002,  Well  Category 
Determinations 
G-2. 

Dockets  RP03-206,  000,  ANR  Pipeline 
Company 
G-3. 

Dockets  RP03-213,  000,  Gulf  South 
Pipeline  Company,  LP 
G-A. 
Dockets  RP02-362,  001.  PG&E  Gas 

Transmission,  Northwest  Corp. 
OtherSs  RP02-362,  002,  PG&E  Gas 
Transmission,  Northwest  Corp. 
G-5. 

Dockets  RP96-200,  086,  CenterPoint 
Energy  Gas  Transmission  Company 
(Formerly  Reliant  Energy  Gas 
Transmission  Company) 
OtherSs  RP96-200,089,  CenterPoint  Energy 
Gas  Transmission 
Company  (Formerly  Reliant  Energy  Gas 
Transmission  Company)       , 


,  Tennessee  Gas 


Black  Marlin 


G-6. 

Dockets  RP03-143,000, 
Pipeline  Company 
G-7. 

Dockets  CP88-391,027,  Transcontinental 
Gas  Pipe  Line  Corporation 
OtherSs  CP88-3ai,  028,  Transcontinental 
Gas  Pipe  Line  Corporation 
RP93-162,  012,  Transcontinental  Gas  Pipe 

Line  Corporation 
RP93-162,  013,  Transcontinental  Gas  Pipe 
Line  Corporation 
G-8. 
Dockets  RP03-82,  000,  Kern  River 
Company 
G-9. 
Dockets  RPOO-335,  002,  Black  Marlin 

Pipeline  Company 
OtherSs  RPOl-414,  002, 
Pipeline  Company 
G-10. 
Dockets  RP96-312, 105,  Tennessee  Gas 
Pipeline  Company 
G-11. 

Omitted 
G-12. 

Omitted 
G-13. 

Dockets  RP99-480,  003,  Texas  Eastern 
Transmission,  LP 

Energy  Projects— Hydro 

H-1. 
Dockets  P-^60,  000,  City  of  Tacoma, 
Washington 
H-2. 

Dockets  P-2738,  049,  New  York  State 
Electric  &  Gas  Corporation 
H-3. 

Dockets  P-2145,  047,  Public  Utility 
District  No.  1  of  Chelan  County, 
Washington 
OtherSs  P-943,  077,  Public  Utility  Disti-ict 
No.  1  of  Chelan 
County,  Washington 
H-4. 

Omitted 
H-5. 

OmiUed 
H-6. 

Omitted 
H-7. 
Dockets  ^10461,  Oil,  Erie  Boulevard 

Hydropower,  L.P. 
OtherSs  P-10462,  Oil,  Erie  Boulevard 
Hydropower,  L.P. 
H-8. 

Omitted 
H-9. 
Dockets  P-2816,  019,  North  Hartland,  LLC 

Energy  Projects — Certificates 

C-1. 

Dockets  RM03-4,  000,  Emergency 
Reconstruction  of  Interstate 
Natural  Gas  Facilities  under  the  Natural 
Gas  net 
OtherSs  AD02-14,  000,  Emergency 
Reconstruction  of  Interstate  Natural  Gas 
Facilities  under  the  Natural  Gas  Act 
C-2. 

Dockets  CPOl-384,  002,  Islander  East 

Pipeline  Company,  LLC 
OtherSS  CPOl-385,  002,  Islander  East 
Pipeline  Company,  LLC 
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CPOl-386,  002,  Islander  East  Pipeline 

Company,  LLC 
CPOl-387,  002,  Algonquin  Gas 

Transmission  Company 
C-3. 
Docket*  CPOl-176,  004,  Georgia  Strait 

Crossing  Pipeline  LP 
Other#S  CPOl-177,  002,  Georgia  Strait 

Crossing  Pipeline  LP 
CPOl-178,  002,  Georgia  Strait  Crossing 

Pipeline  LP 
CPOl-179,  002,  Georgia  Strait  Crossing 

Pipeline  LP 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-«32  Filed  1-10-03;  11:08  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Meeting,  Notice  of  Vote, 
Explanation  of  Action  Closing  Meeting 
and  List  of  Persons  to  Attend; 
Sunshine  Act 

January  8,  2003. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552b: 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  TIME:  January  15,  2003, 
(Within  a  relatively  short  time  before  or 
after  the  regular  Commission  Meeting). 

PLACE:  Hearing  Room  6,  888  First 
Street,  NE.,  Washington,  DC  20426. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Non-Public 
Investigations  emd  Inquiries,  And 
Enforcement  Related  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas,  Secretary,  Telephone 
(202) 502-8400. 

Chairman  Wood  and  Commissioners 
Massey  and  Brownell  voted  to  hold  a 
closed  meeting  on  January  15,  2003.  The 
certification  of  the  General  Counsel 
explaining  the  action  closing  the 
meeting  is  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room  at  888  First  Street,  NE., 
Washington,  DC  20426. 

The  Chairman  and  the 
Commissioners,  their  assistants,  the 
Conunission's  Secretary  and  her 
assistant,  the  General  Counsel  and 
members  of  her  staff,  and  a  stenographer 
are  expected  to  attend  the  meeting. 
Other  staff  members  from  the 
Commission's  program  offices  who  will 


advise  the  Commissioners  in  the  matters 
discussed  will  also  be  present. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-833  Filed  1-10-03;  11:08  ami 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2000-036] 

New  York  Power  Authority;  Notice 
Modifying  a  Restricted  Service  List  for 
Comments  on  a  Programmatic 
Agreement  for  Managing  Properties 
included  in  or  Eligible  for  Inclusion  in 
the  National  Register  of  Historic  Places 

January  7,  2003. 

On  April  14,  2000,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  notice  for  the  St.  Lawrrence-FDR 
Power  Project  proposing  to  establish  a 
restricted  service  list  for  the  purpose  of 
developing  and  executing  a 
Programmatic  Agreement  (PA)  for 
managing  properties  included  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places.  On  June  5, 

2000,  the  restricted  service  list  was 
modified  to  include  the  Department  of 
the  Interior  (Interior).  On  August  2, 

2001,  the  restricted  service  list  was 
modified  to:  (1)  Change  the  address  for 
Mr.  Thomas  Tatham;  (2)  change  the 
contact  for  the  Saint  Regis  Mohawk 
Tribe;  (3)  change  the  contact  for  Interior; 
and  (4)  delete  Mr.  Robert  Dean.  On  June 
26,  2002,  the  restricted  service  list  was 
modified  to  change  for  the  Bureau  of 
Indian  Affairs.  The  St.  Lawrence-FDR 
Power  Project  is  located  on  the  St. 
Lawrence  River,  in  St.  Lawrence 
County.  New  York.  The  New  York 
Power  Authority  is  the  licensee. 

Rule  2010  of  the  Commission's  Rules 
of  Practice  and  Procedure  provides  that, 
to  eliminate  unnecessary  expense  or 
improve  administrative  efficiency,  the 
Secretary  may  establish  a  restricted 
service  list  for  a  particular  phase  or 
issue  in  a  proceeding.  ^  The  restricted 
service  list  should  contain  the  names  of 
persons  on  the  service  list  who,  in  the 
judgment  of  the  decisional  authority 
establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established.  The  following 
changes  to  the  existing  restricted  service 
list  are  noted. 

The  address  for  Mr.  James  Teitt  has 
changed.  Remove  Chief  Brian  Skidders 


as  the  contact  for  the  Mohawk  Nation 
Council  of  Chiefs. 

As  a  result  of  these  changes,  the 
revised  final  restricted  service  list,  for 
the  purpose  of  commenting  on  the  PA 
for  the  St.  Lawrence-FDR  Power  Project, 
is  as  follows: 

Dr.  Robert  Kuhn, 

Dr.  Laiu;a  Henley  Dean.  NY  Office  of 

Parks,  Recreation,  Advisory  Council 

on  Historic  Preservation,  and  Historic 

Preservation,  The  Old  Post  Office 

Building,  Suite  803,  Peebles  Island. 

PO  Box  189,  1100  Pennsylvania 

Avenue,  NW.,  Waterford,  NY  12188- 

0189  Washington,  DC  20004 
William  Slade,  New  York  Power 

Authority,  123  Main  Street,  White 

Plains,  NY  10601 
Thomas  Tatham,  New  York  Power 

Authority.  123  Main  Street,  White 

Plains,  NY  10601 
Kevin  Mendik,  National  Park  Service. 

15  State  Street,  Boston,  MA  02109 
Judith  M.  Stolfo,  Department  of  the 

Interior,  Office  of  the  Regional 

Solicitor,  One  Gateway  Center,  Suite 

612,  Newton,  MA  02458-2802 
Dr.  James  Kardatzke,  Eastern  Region 

Office,  Bureau  of  Indian  Affairs,  711 

Stewarts  Ferry  Pike,  Nashville,  TN 

37214 
Francis  Boots,  THPO.  Saint  Regis 

Mohawk  Tribe,  412  State  Route  37, 

Hogansburg,  NY  13655 
Salli  Benedict,  Henry  Lickers,  Mohawk 

Council  of  Akwesasne,  PO  Box  579. 

Cornwall,  Ontario  K6H  5T3 
Maxine  Cole,  Akwesasne  Task  Force  on 

the  Environment,  PO  Box  992, 

Hogansburg,  NY  13655 
David  Blaha,  Environmental  Resources 

Management,  2666  Riva  Road,  Suite 

200,  Annapolis,  MD  21401 
James  Teitt,  Environmental  Resources 

Management,  Northwoods  II,  Suite  30, 

8101  N.  High  Street,  Columbus,  OH 

43235 
Kimberly  Owens 
Mohawk  Nation  Council  of  Chiefs,  1849 

C  Street,  NW.  Washington,  DC  20240, 

Department  of  the  Interior,  Box  366, 

Rooseveltown,  NY  13683 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-698  Filed  1-13-03;  8:45  am) 
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ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 


SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended, 
42  U.S.C.  7413(g).  notice  is  hereby  given 
of  a  proposed  settlement  agreement  in 
the  following  case:  Communities  for  a 
Better  Environment,  et  al.  v.  U.S.  EPA, 
No.  02-70191  (9th  Circuit).  This  case 
concerns  the  U.S.  Environmental  ' 
Protection  Agency's  (EPA)  full  approval 
of  the  part  70  operating  permit  program 
for  the  Bay  Area  Air  Quality 
Management  District  in  the  State  of 
California,  published  at  66  FR  63503 
(December  7,  2001).  The  proposed 
settlement  agreement  was  signed  by  the 
last  party  on  January  7,  2003. 

-  For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  from  persons  who 
were  not  named  as  parties  or  interveners 
to  the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
settlement  agreement  if  the  comments 
disclose  facts  or  considerations  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 

-  inconsistent  with  the  requirements  of 
the  Act.  Unless  EPA  or  the  Department 
of  Justice  determine,  based  on  any 
comment  which  may  be  submitted,  that 
consent  to  the  settlement  agreement 
should  be  withdrawn,  the  terms  of  the 
agreement  will  be  affirmed. 

DATES:  Written  comments  on  the 
proposed  settlement  agreement  must  be 
received  by  February  13,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  Paul  Cort,  Office  of  Regional 
Counsel,  U.S.  EPA  (ORC-2).  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  A  copy  of  the  proposed 
settlement  agreement  is  available  on 
EPA's  webpage  at  http://www.epa.gov/ 
regionOG/ air /index. html.  You  may  also 
obtain  a  copy  from  David  Wampler, 
Region  IX  Air  Permits  Office,  U.S.  EPA 
(AIR-3).  75  Hawthorne  Street,  San 
Francisco,  CA  94109.  (415)  972-3975. 
SUPPLEMENTARY  INFORMATION:  EPA 
granted  full  approval  of  the  34 
California  part  70  operating  permit 
programs  (also  known  as  "title  V" 
permit  programs)  on  November  29, 
2001.  66  FR  63503  (December  7,  2001). 
Communities  for  a  Better  Environment 
and  Our  Children's  Earth  Foundation 
filed  petitions  challenging  EPA's 
approval  of  the  Bay  Area  Air  Quality 
Management  District  ("BAAQMD"  or 
"District")  part  70  program.  Petitioners 
alleged  deficiencies  in  the  District's 
program  related  to  the  exemption  for 


portable  equipment  and  the  definition 
of  "administrative  permit  amendment." 
The  parties  engaged  in  settlement 
discussions  and  entered  the  Ninth 
Circuit  Mediation  Program. 

The  proposed  settlement  agreement 
outlines  rulemaking  actions  and 
deadlines  to  be  met  by  the  District.  If  the 
District  fails  to  take  any  of  the  outlined 
actions  or  fails  to  meet  any  of  the 
specified  deadlines,  the  settlement 
agreement  provides  that  EPA  will  send 
a  proposed  Notice  of  Deficiency  (NOD) 
for  publication  to  the  Office  of  the 
Federal  Register  no  later  than  30  days 
from  the  relevant  deadline.  After 
considering  comment  on  the  proposed 
NOD,  EPA  shall  forward  to  the  Office  of 
Federal  Register  a  final  rulemaking  on 
the  NOD  within  90  days  after 
publication  of  the  proposal. 

As  appropriate,  the  proposed  NOD 
will  inform  the  District  that  the  portable 
engine  exemption  in  BAAQMD  Rule  2- 
6-113  must  be  revised  to  be  consistent 
with  the  term  "stationary  source"  as  it 
is  defined  in  the  Clean  Air  Act,  42 
U.S.C.  7602(z),  and  EPA's  implementing 
regulations,  40  CFR  70.2,  as  well  as  the 
definition  of  "nonroad  engine"  at  40 
CFR  89.2.  In  addition,  if  applicable,  the 
notice  of  proposed  rulemaking  shall 
inform  the  District  that  the  definition  of 
"administrative  permit  amendment"  in 
BAAQMD  Rule  2-6-201  must  be 
revised  to  be  consistent  with  the 
definition  of  "administrative  permit 
amendment"  set  forth  in  40  CFR 
70,7(d)(i)-(iv). 

Dated:  January  7,  2003. 
Lisa  K.  Friedman, 

Associate  General  Counsel,  Air  and  Radiation 
Law  Office. 

[FR  Doc.  03-738  Filed  1-13-03;  8:45  am] 
BILUNG  CODE  6560-5(M> 


DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0359,  must  be 
received  on  or  before  February  13,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Treva  C.  Alston,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8373;  e-mail  address: 
alston.treva@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•    Crop  production  (N AICS  code  111) 
Animal  production  (NAICS  code 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0359;  FRL-7286-5] 

Modified  Acrylic  Polymer;  Notice  of 
Filing  a  Pesticide  Petition  to  Establish 
a  Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
aeommodities. 


112) 


Food  manufacturing  (NAICS  code 
311 

•    Pesticide  manufacturing  (NAICS 
code  25532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2002- 
0359.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
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collection  of  materials  that  are  available 
for  public  viewing  at  the  Pubhc 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
#2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://v*rvvw. epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosiue  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  cop5a'ighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  dociunent  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
dociunent  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
im[)ortant  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 


contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  conunent,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whonn  Do  I  Subniit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  yoiu  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
yoiu-  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties,  or  needs . 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 


and  cannot  contact  you  for  clarificatioq, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  dockets.  Your  use  of  EPA's ' 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0359.  The 
system  is  an  "anonymous  access  " 
system,  which  means,  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  0pp-d0cket@ep9.gov, 
Attention:  Docket  ID  number  OPP- 
2002-0359.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captiu-ed  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2002-0359. 

3.  By  band  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 

►Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwry.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2002-0359. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
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information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside'of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
conmients: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ED  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2): 
however.  EPA  has  not  fully  evaluated 


the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  2,  2003. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  section 
408(d)(3).  The  summary  of  the  petition 
was  prepared  by  Alco  Chemical,  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues,  or  an 
explanation  of  why  no  such  method  is 
needed. 

Alco  Chemical 

PP  3E6539 

EPA  has  received  a  pesticide  petition 
([3E65391)  fi-om  Alco  Chemical,  909 
Mueller  Drive,  Chattanooga,  TN  37406- 
0401  proposing,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  to  revise  an  existing  exemption 
from  the  requirement  of  a  tolerance  for 
modified  acrylic  polymers  located  in  40 
CFR  180.960  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

The  existing  tolerance  exemption 
reads  as  follows:  Acrylic  polymers 
composed  of  one  or  more  of  the 
following  monomers:  Acrylic  acid, 
methyl  acrylate,  ethyl  acrylate,  butyl 
acrylate.  hydroxyethyl  acrylate. 
hydroxypropyl  acrylate.  hydroxybutyl 
acrylate,  carboxyethyl  acrylate, 
methacrylic  acid,  methyl  methacrylate, 
ethyl  methacrylate,  butyl  methacrylate, 
isobutyl  methacrylate,  hydroxyethyl 
methacrylate,  hydroxypropyl 
methacrylate,  hydroxybutyl 
methacrylate,  lauryl  methacrylate,  and 


stearyl  methacrylate;  with  none  and/or 
one  or  more  of  the  following  monomers: 
Acrylamide,  N-methyl  acrylamide,  N- 
octylacrylamide,  maleic  anhydride, 
maleic  acid,  monoethyl  maleate.  diethyl 
maleate.  monooctyl  maleate.  dioctyl 
maleate;  and  their  corresponding 
sodium  potassium,  ammonium, 
isopropylamine.  triethylamine, 
monoethanolamine,  and/or 
triethanolamine  salts;  the  resulting 
polymer  having  a  minimum  number 
average  molecular  weight  (in  amu), 
1,200.  No  CAS  registry  number  is 
associated  with  the  exemption. 

Alco  Chemical  Company  is  requesting 
that  the  exemption  be  revised  to  include 
N,N-dimethyl  acrylamide  by  inserting 
N,N-dimethyl  acrylamide  between  N- 
methyl  acrylamide  and  N-octyl 
acrylamide. 

Magnitude  of  residues.  Alco  is 
petitioning  for  an  exemption  from  the 
requirement  of  a  tolerance  based  upon 
the  polymer's  compliance  with  the  Low 
Risk  Polymer  criteria  per  40  CFR 
723.250.  Therefore,  an  analytical 
method  to  determine  residues  in  raw 
agricultural  commodities  has  not  been 
proposed.  No  residue  chemistry  data  or 
environmental  fate  data  are  presented  in 
the  petition  as  the  Agency  does  not 
generally  require  some  or  all  of  the 
listed  studies  to  rule  on  the  exemption 
from  the  requirement  of  a  tolerance  for 
a  low  risk  polymer  inert  ingredient. 

A.  Toxicological  Profile 

The  Agency  has  established  a  set  of 
criteria  which  identifies  categories  of 
polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances,  as  well  as, 
polymers  that  typically  are  not  readily 
absorbed.  Alco  believes  that  N,N- 
dimethyl  acrylamide  acrylic  acid 
polymers  conform  to  the  definition  of  a 
polymer  given  in  40  CFR  723.250  and 
meets  the  criteria  used  to  identify  a  low 
risk  polymer.  Alco  also  believes  that 
based  on  this  substance's  conformance 
to  the  above  mentioned  criteria,  no 
mammalian  toxicity  is  anticipated  from 
dietary,  inhalation  or  dermal  exposure 
to  emulsion  polymers  and  that  emulsion 
polymers  will  present  minimal  or  no 
risk. 

1.  This  polymer  is  not  a  cationic 
substance. 

2.  It  contains  as  an  integral  part  of  its 
composition  the  atomic  elements 
CEirbon,  hydrogen,  and  oxygen. 

3.  It  does  not  contain  as  an  integral 
part  of  its  composition,  except  as 
impurities,  any  elements  other  than 
those  listed  in  40  CFR  723.250{d){2)(ii). 
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4.  This  polymer  is  not  designed  or 
reasonably  anticipated  to  substantially 
degrade,  decompose,  or  depolymerize. 

5.  It  is  not  manufactiu«d  or  imported 
from  monomers  and/or  other  reactants 
that  are  not  already  on  the  TSCA 
Chemical  Substance  Inventory  or 
manufactiu-ed  under  an  applicable 
TSCA  Section  5  exemption. 

6.  It  is  not  a  water  absorbing  polymer. 

7.  The  minimiun  average  molecular 
wedght  of  the  above  mentioned  polymer 
is  greater  than  10,000.  Substances  with 
molecular  weights  greater  than  400  are 
generally  not  readily  absorbed  through 
the  intact  skin,  and  substances  with 
molecular  weights  greater  than  1,000  are 
generally  not  absorbed  through  the 
intact  gastrointestinal  (GI)  tract. 
Chemicals  not  absorbed  through  the  GI 
tract  are  generally  incapable  of  eliciting 
a  toxic  response.  This  polymer  has  an 
oligomer  content  less  dian  2%  below 
MW  500  and  less  than  5%  MW  1,000. 

Alco  believes  sufficient  information 
was  submitted  in  the  petition  to  assess 
the  hazards  of  the  N,N-dimethyl 
acrylamide  acrylic  acid  polymer.  No 
toxicology  data  were  presented  in  the 
petition  as  the  Agency  does  not 
generally  require  some  or  all  of  the 
listed  studies  to  rule  on  the  exemption 
from  the  requirement  of  a  tolerance  for 
an  inert  ingredient.  Based  on  this 
polymer's  conforming  to  the  definition 
of  a  polymer  and  meeting  the  criteria  of 
a  low  risk  polymer  under  40  CFR 
723.250,  Alco  believes  there  are  no 
concerns  for  risks  associated  with 
toxicity. 

8.  Endocrine  disruption.  There  is  no 
evidence  that  the  polymer  is  an 
endocrine  disrupter.  Substances  with 
molecular  weights  greater  than  400 
generally  are  not  absorbed  through  the 
intact  skin,  and  substances  with 
molecular  weights  greater  than  1 ,000 
generally  are  not  absorbed  through  the 
intact  gastrointestinal  (GI)  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  generally  are  incapable 
of  eliciting  a  toxic  response. 

B.  Aggregate  Exposure 

1.  Dietary  exposure.  Some  modified 
acrylic  polymers  may  be  used  in  contact 
with  food  as  components  of  containers 
used  to  manufacture,  process,  or  store 
food  when  regulated  for  such  use  under 
the  FFDCA.  Modified  acrylic  polymers 
with  a  molecular  weight  greater  than 
1,000  daltons  are  not  readily  absorbed 
through  the  intact  gastrointestinal  tract 
and  are  considered  incapable  of  eliciting 
a  toxic  response. 

2.  Non-dietary  exposure.  Typical  uses 
of  modified  acrylic  polymers  are  in  the 
inks  and  coatings  and  industrial  water 
treatment  industries.  In  these  uses  the 


primary  exposures  are  dermal,  however, 
modified  acrylic  polymers  with  a 
molecular  weight  significantly  greater 
than  400  are  not  readily  absorbed 
through  the  intact  skin  and  are 
considered  incapable  of  eliciting  a  toxic 
response. 

C.  Cumulative  Effects 

There  is  data  to  support  a  conclusion 
of  negligible  cumulative  risk  for 
modified  acrylic  polymers.  Polymers 
with  molecular  weights  greater  than  400 
generally  are  not  absorbed  through  the 
intact  skin,  and  substances  with 
molecular  weights  greater  than  1,000 
generally  are  not  absorbed  through  the 
intact  gastrointestinal  (GI)  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  generally  are  incapable 
of  eliciting  a  toxic  response.  Therefore, 
there  is  no  reasonable  expectation  of 
increased  risk  due  to  cumulative 
exposm^.  Based  on  this  polymer 
conforming  to  the  definition  of  a 
polymer  and  meeting  the  criteria  of  a 
low  risk  polymer  under  40  CFR  723.250, 
Alco  believes  there  are  no  concerns  for 
risks  associated  with  cumulative  effects. 

[FR  Doc.  03-739  Filed  1-13-03;  8:45  am] 

BILUNG  CODE  6560-50-$ 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

FRL-7438-9] 

Innovative  Technologies  for  Remote 
Collection  of  Data  for  the  National 
Children's  Study;  Notice:  Request  for 
Information 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  information 

for  Innovative  Technologies  for  Remote 

Collection  of  Data  for  the  National 

Children's  Study. 

SUMMARY:  This  request  for  information 
from  the  National  Center  for 
Environmental  Assessment,  Office  of 
Research  and  Development  for 
Innovative  Technologies  for  Remote 
Collection  of  Data  for  the  National 
Children's  Study  is  for  state-of-the-art 
technology  (currently  available  and 
those  possible  in  the  future)  to  enhance 
data  collection  for  this  longitudinal 
study  currently  being  planned  by  a 
coalition  of  federal  agencies.  This 
request  for  information  (RFI)  is  intended 
strictly  for  market  research  purposes 
emd  may  not  lead  to  a  solicitation  or 
contract. 

The  National  Children's  Study  (NCS) 
is  a  large  long-term  study  of 
environmental  influences  on  children's 
health  and  development.  This  study 


will  explore  a  broad  range  of 
environmental  factors,  both  helpful  and 
harmful,  that  influence  the  health  and 
well-being  of  children.  For  this  study, 
environment  is  broadly  defined  to 
include  chemical,  physical,  social,  knd 
behavioral  influences  on  children,  and 
to  better  understand  the  role  of  these 
factors  on  health  and  disease.  More 
information  on  the  NCS  is  available  at 
http:// 

www.NationalChildrensStudy.gov. 

In  initial  discussions,  the  NCS 
Technology  Group,  consisting  of 
technology  experts  within  the  federal 
govenunent,  has  highlighted  the  utifity 
of  remote  collection  of  data  for 
longitudinal  studies.  Approaches 
identified  include  the  use  of  Personal 
Digital  Assistant  (PDA),  wireless 
technology,  the  Internet,  and  other 
technologies  currently  in  development 
for  collection  of  data  between  in-person 
visits/appointments.  The  three  major 
areas  discussed  include:  (1)  Collection 
of  questionnaire  data  (e.g.,  diaries, 
symptom  check  lists,  information  on 
doctor's  visits,  and  medications);  (2) 
measurement  and  transmittal  of 
environmental  measurements  (e.g., 
devices  that  measure  indoor  or  outdoor 
air  quality,  store  the  data  over  time,  and 
transmit  it  to  a  central  data  location 
either  by  phone  hook-up  or  wireless 
technology;  devices  used  that  collect 
samples,  e.g.,  dust  or  volatile  organic 
compoimds  that  can  be  sent  to 
laboratories  for  analysis;  and  Global 
Positional  System  (GPS)  devices  that 
would  transmit  location  for  use  in 
Geographic  Information  Systems  (GIS) 
analyses);  and  (3)  measurement  and 
transmittal  of  health/biological 
measurements  such  as  physiological 
measures  (e.g.,  blood  pressure,  heart 
rate,  and  weight). 

The  information  provided  as  a 
response  to  this  RFI  will  be  included 
with  backgroimd  material  in  a  meeting 
being  plaimed  to  discuss  these  issues. 
Presentations  and  discussions  during 
this  workshop  will  identify  the  most 
promising  and  urgent  of  the  above 
issues,'  identify  existing  technology  that 
could  be  used  or  adapted  for  use,  along 
with  a  discussion  of  security  and 
confidentiality.  For  example,  regardless 
of  the  study  design,  use  of  remote 
technologies  for  collection  of 
questiormaire  data  will  be  a  data 
collection  method  implemented  from 
the  beginning  of  the  study.  Other  items 
will  be  ranked  by  urgency  and  amount 
of  lead  time  needed  for  development. 
Part  of  this  exercise  would  be  the 
identification  of  pros  and  cons  of  the 
proposed  technology. 

Tne  government  is  also  seeking 
information  from  hardware  and  software 
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vendors  to  ensure  that  all  available 
commercial-off-the-shelf  (COTS) 
products  that  provide  capabilities 
applicable  to  the  NCS  have  been 
identified.  All  manufactiuers  and 
suppliers  of  appropriate  technology  that 
could  be  applied  to  support  the  NCS  are 
offered  this  opportunity  to  describe  how 
the  government  can  best  employ  their 
products  to  meet  the  NCS  mission 
needs. 

In  addition  to  currently  available 
products,  the  government  wants  to 
understand  the  capabilities  of  leading- 
edge  products  currently  under 
development  that  will  be  available  by 
mid  Fiscal  Year  2004.  The  information 
submitted  will  be  used  to  assist  the 
government  in  the  continuing 
development  of  its  NCS  implementation 
strategy. 

This  RFI  is  the  first  of  several  steps  to 
solicit  input  and  interest  from  the 
vendor  community  emd  to  promote 
competition  in  response  to  needed 
technology  for  the  NCS.  We  expect  to 
issue  other  RFIs  as  planning  evolves. 

DATES:  Information  should  be  submitted 
via  website  not  later  than  January  31, 
2003,  to  http:// 

www.NationalChildrensStudy.gov. 
Responses  submitted  after  this  date  will 
not  be  accepted.  The  goveriunent  will 
not  request  additional  information  or 
discuss  submissions  received  in 
response  to  this-RFI  with  individual 
responders. 

ADDRESSES:  Submit  responses  to 
NCS.Technology@epa.gov  (http:// 
www.NationalChildrensStudy.gov). 
Responses  are  limited  to  a  total  of  20 
pages,  and  in  WprdPerfect  or  Microsoft 
Word.  Page  size  must  be  8.5  x  11",  font 
must  be  12  point  or  larger,  and  margins 
must  be  at  least  1  inch.  Briefly  describe 
your  product,  the  company  that 
produces  it,  and  the  company's  other 
products,  services,  history,  ownership, 
and  information  you  deem  relevant. 
Provide  points  of  contact  for  the 
product,  including  name,  address  (also 
include  web  address,  if  available), 
phone/fax  number,  and  email  address. 
Discuss  technical  feasibility  alternatives 
and  provide  nonbinding  order-of- 
magnitude  cost  and  estimates  of 
developmental  time  for  the  alternatives. 
Hardware  and  software  vendors  should 
submit  a  concept  paper  describing  how 
the  product  could  meet  potential  NCS 
needs.  Indicate  whether  your  product  is 
commercially  available  or  is  on  the 
General  Services  Administration 
Federal  Supply  Schedule.  Supplemental 
product  brochures  or  marketing 
materials  outlining  specifications  and 
capabilities  also  may  be  submitted,  and 


will  not  be  counted  in  the  overall  page 
count  limits. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  please  contact 
Sherry  G.  Selevan,  Ph.D.;  mailing 
address:  National  Center  for 
Environmental  Assessment- Washington 
(8623D),  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460; 
telephone:  202-564-3312;  facsimile: 
202-565-0078;  e-mail: 
selevan .  sherry@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Disclaimer 

This  RFI  is  issued  for  information  and 
planning  purposes  only  and  does  not 
constitute  a  solicitation.  The 
government  does  not  intend  to  award  a 
contract  on  the  basis  of  this  RFI  or  to 
otherwise  pay  for  information  received 
in  response  to  this  RFI.  Responses  to  the 
RFI  will  not  be  returned,  and  because 
they  will  be  available  for  background 
material  for  a  workshop,  submission 
will  not  be  treated  as  proprietary.    . 
Information  provided  in  response  to  this 
RFI  will  be  used  to  assess  tradeoffs  and 
alternatives  available  for  determining 
how  to  proceed  in  the  planning  process 
for  the  NCS  and  may  lead  to  the 
development  of  a  specification  for  the 
NCS.  In  accordance  with  FAR  15.201(e), 
responses  to  this  RFI  are  not  offers  and 
caimot  be  accepted  by  the  government 
to  form  a  binding  contract.  Responders 
are  solely  responsible  for  all  expenses 
associated  with  responding  to  this  RFI. 

Dated:  January  3,  2003. 
George  Alapas, 

Acting  Director,  National  Center  for 
Environmental  Assessment. 
(FR  Doc.  03-735  Filed  1-13-03;  8:45  ^m] 

BILLING  CODE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7438-4] 

Koppers  Charleston  Superfund  Site; 
Notice  of  Proposed  Settlement 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  modified  proposed 

settlement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  an 
Administrative  Settlement  with  Beazer 
East,  Inc.  for  response  costs  pursuant  to 
section  122(h)(1)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  42  USC  9622(h)(1) 
concerning  the  Koppers  Charleston 


Superfund  Site  (Site)  located  in 
Charleston,  Charleston  County,  South 
Carolina.  EPA  will  consider  public 
comments  on  the  modified  proposed 
settlement  for  thirty  (30)  days.  EPA  may 
withdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Paula  V.  Batchelor, 
U.  S.  EPA,  Region  4,  (WMD-CPSB),  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303,  (404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  this  publication. 

Dated:  December  23,  2002. 
James  T.  Miller,  Acting  Chief, 
CERCLA  Program  Services  Branch.'Waste 
Management  Division. 
|FR  Doc.  03-737  Filed  1-13-03;  8:45  am] 
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ENV4RONMENTAL  PROTECTION 
AGENCY 

[FRL-7438-6] 

Clean  Water  Act  Section  303(d):  Notice 
Final  Agency  Action  Withdrawing  of  1 
Total  Maximum  Daily  Load  (TMDL) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  withdrawal  of  1 
TMDL. .__ 

Subject:  This  notice  armounces  EPA 
final  action  withdrawing  of  the  TMDL 
for  atrazine  in  the  water  column  that 
EPA  established  piusuant  to  the  Clean 
Water  Act  ("CWA")  section  303(d),  for 
Louisiana  subsegment  080903,  Big 
Creek  from  the  confluence  with  the 
Boeuf  River  to  the  headwaters 
(including  Big  Colewa  Bayou).  EPA  is 
withdrawing  this  TMDL  because  the 
draft  criteria  value  for  atrazine  used  in 
screening  the  waterbody  to  determine 
whether  it  meets  Louisiana  water 
quality  standards  and  for  calculation  of 
allowable  load  allocations  was  draft 
only  and  had  not  been  through  the 
complete  public  notice  process  and  had 
not  been  finalized.  In  place  of  the  draft 
atrazine  criteria  number  of  12  |ig/l,  EPA 
is  establishing  a  screening  value  of  36 
jig/1  as  calculated  by  one  possible 
procedure  found  in  Louisiana  water 
quality  standards  (LAC  33:IX,1113.C.6). 
Based  on  this  new  screening  value  of  36 
Hg/1,  Big  Creek  is  not,  and  was  not  at  the 
time  EPA  established  this  TMDL, 
impaired  by  atrazine  and  should  not  be 
listed  on  Louisiana's  cvurent  CWA 
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section  303(d)  list  for  atrazine.  Thus, 
EPA  is  withdrawing  this  TMDL. 

Background:  EPA  established  this 
atrazine  TMDL  under  CWA  section 
303(d)  on  February  28,  2001.  to  satisfy 
a  consent  decree  obligation  in  the 
lawsuit  styled  Sierra  Club  v.  Clifford, 
Civ.  No.  96-0527  (E.D.  La.).  The 
Waterbody  subsegment  080903.  Big 
Creek  from  the  confluence  with  the 
Boeuf  River  to  the  headwaters 
(including  Big  Colewa  Bayou)  was  listed 
on  the  Louisiana  Section  303(d)  list  of 
impaired  waters  as  impaired  due  to 
pesticides,  imder  the  "no  toxics  in  toxic 
amoxmts"  narrative  Louisiana  water 
quality  standard  (LAC  33:IX,1113.B.5). 

Since  the  State  of  Louisiana  does  not 
have  a  numeric  water  quality  criterion 
for  the  protection  of  aquatic  life  for 
atrazine,  EPA  derived  a  numeric 
interpretation  of  the  State  of  Louisiana's 
narrative  water  quality  criterion  for 
toxic  substances  using  EPA's  Draft 
Criteria  Document  for  atrazine  (Ambient 
Aquatic  Life  Water  Quality  Criteria  for 
Atrazine— Draft.  EPA  822-D-010002, 
August  2001)  and  used  that 
interpretation  as  the  basis  for 
establishing  the  Big  Creek  TMDL  for 
atrazine. 

During  the  comment  period  for  this 
TMDL,  conunenters  submitted 
information  stating  that  under  Louisiana 
water  quality  standard  provisions  (LAC 
33:IX,1113.C.6)  it  was  not  appropriate  to 
use  a  draft  criterion  document  value  and 
that  the  Louisiaba  procedures  should  be 
used.  EPA  has  evaluated  these 
comments  and  has  concluded  that  using 
the  calculation  procedure  found  in  the 
Louisiana  water  quality  standards 
provisions  is  more  appropriate  for 
establishing  a  screening  value  for 
atrazine  in  this  particular  case.  Based  on 
its  modification  of  the  screening  value 
used  for  interpretation  of  Louisiana's 
narrative  water  quality  criterion  of  "no 
toxics  in  toxic  amounts,"  EPA 
concluded  that  the  applicable  water 
quality  standard  for  the  Big  Creek  is  not, 
and  was  not  at  the  time  EPA  established 
this  TMDL,  exceeded  for  atrazine  in  the 
water  column. 

Therefore,  in  the  exercise  of  its 
discretion,  EPA  is  withdrawing  the  Big 
Creek  TMDL  established  in  February 
2001  for  atrazine.  Because  Big  Creek  is 
not  listed  for  atrazine  on  the  Louisiana 
303(d)  list,  LDEQ  has  no  present 
obligation  under  the  CWA  to  submit  to 
EPA  a  TMDL  for  atrazine  for  Big  Creek, 
nor  does  the  CWA  require  EPA  to 
maintain  this  TMDL.  Three  other 
TMDLs  for  Big  Creek,  DDT,  carbofuran, 
and  methyl  parathion  are  not  affected  by 
this  determination. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Caldwell  at  (214)  665-7513. 


Dated:  December  20.  2002. 
Jayne  Fontenot, 

Acting  Director,  Water  Quality  Protection 
Division,  Region  6. 

[FR  Doc.  03-736  Filed  1-13-03;  8:45  am] 
BIUJNG  COOE  65eO-90-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  stemdards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  ff  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank . 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  7, 
2003. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street,      ' 
Richmond,  Virginia  23261-4528: 

1.  Forest  Merger  Corporation  and  FBR 
TRS  Holdings,  Inc.,  both  in  Arlington, 
Virginia;  to  become  bank  holding 
companies  by  merging  with  Friedman, 
Billings,  Ramsey  Group,  Inc.,  and  FBR 
Asset  Investment  Corporation,  both  in 
Arlington,  Virginia,  and  thereby 
indirectly  acquiring  FBR  Bancorp,  Inc., 
Arlington,  Virginia,  and  FBR  National 
Bank  and  Trust,  Bethesda,  Maryland. 


After  the  merger.  Applicants  would  be 
renamed  Friedman,  Billings,  Ramsey 
Group,  Inc. 

Applicants  also  have  applied  to 
acquire  indirectly  more  than  5  percent 
of  the  voting  shares  of  Pacific  Credit 
Capital,  Inc.,  and  its  subsidiary  Pacific 
Crest  Bank,  both  in  Agoura  Hills, 
California;  Hingham  Institution  for 
Savings,  Hingham,  Massachusetts;  ITLA 
Capital  Corporation,  and  its  subsidiary. 
Imperial  Capital  Bank,  both  in  La  JoUa. 
California. 

Applicants  also  have  applied  to 
acquire  indirectly  more  than  5  percent 
of  the  voting  shares  of  Quaker  City 
Bancorp,  Inc.,  and  its  subsidiary, 
Quaker  City  Bank,  both  in  Whittier, 
California;  and  First  Bell  Bancorp,  Inc., 
Pittsburgh,  Pennsylvania,  and  its 
subsidiary  Bell  Federal  Savings  and 
Loan  Association,  Bellevue, 
Pennsylvania,  and  thereby  engage  in 
operating  savings  associations,  pursuant 
to  §  228.25(b)(4)  of  Regulation  Y. 

2.  MountainBank  Financial 
Corporation,  Hendersonville,  North 
Carolina;  to  merge  with  Cardinal 
Bankshares  Corporation,  Floyd, 
Virginia,  and  thereby  indirectly  acquire 
voting  shares  of  The  Bank  of  Floyd, 
Floyd,  Virginia. 

3.  MountainBank  Financial 
Corporation,  Hendersonville,  North 
Carolina;  to  merge  with  CNB  Holdings, 
Inc.,  Pulaski,  Virginia,  and  thereby 
indirectly  acquire  voting  shares  of 
Community  National  Bank,  Pulaski, 
Virginia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  8,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-670  Filed  1-13-03;  8:45  am] 

BILLirMS  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Consumer  Advisory  Council 

On  January  3,  2003,  the  Federal 
Reserve  Board  named  ten  new  members 
to  its  Consumer  Advisory  Council  for 
three-year  terms  and  designated  a  new 
Chair  and  Vice  Chair  of  the  Council  for 
2003.The  Coimcil  advises  the  Board  on 
the  exercise  of  its  responsibilities  under 
the  Consumer  Credit  Protection  Act  and 
on  other  matters  in  the  area  of  consumer 
financial  services.  The  Council  meets 
three  times  a  year  in  Washington,  D.C. 

Ronald  Reiter  was  designated  Chair; 
his  term  runs  through  December  2003. 
Mr.  Reiter  is  Supervising  Deputy 
Attorney  General  for  the  California 
Department  of  Justice. 

Agnes  Bundy  Scanlan  was  designated 
Vice  Chair;  her  term  on  the  Council 
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ends  in  December  2004.  Ms.  Scanlan  is 
Managing  Director  and  Chief 
Compliance  Officer  for  FleetBoston 
Financial. 

The  ten  new  members  are: 
Susan  Bredehoft 
Cherry  Hill,  New  Jersey 

Ms.  Bredehoft  is  Senior  Vice 
President  for  Compliance  Risk 
Management  for  Commerce  Bancorp. 
She  has  responsibility  for  developing 
and  implementing  the  compliance  risk 
management  program  for  consumer 
protection  and  disclosure  regulations, 
privacy,  fair  lending,  community 
reinvestment,  and  anti-money 
laundering  regulations.  Previously,  Ms. 
Bredehoft  was  Senior  Vice  President 
and  Director  of  Compliance  for  Summit 
Bancorp,  where  she  managed  the 
community  reinvestment  and 
compliance  programs.  She  has  spoken 
on  commimity  development,  fair 
lending,  compliance,  and  audit  topics. 
Ms.  Bredehoft  is  the  Chair  of  the 
Finance  and  Audit  Committee  for  the 
New  Jersey  Conununity  Loan  Fund, 
serves  on  the  Compliance  Committee  of 
the  New  Jersey  Banker's  Association, 
and  is  a  Trustee  of  St.  Peter's  College  in 
Jersey  City,  N.J. 
Dan  Dixon 
Washington,  District  of  Columbia 

Mr.  Dixon  is  Group  Senior  Vice 
President  and  Director  of  Government 
Relations  for  World  Savings  Bank,  FSB. 
During  his  career  at  World,  his 
responsibilities  have  included  mortgage 
loan  origination  and  servicing,  customer 
relations,  regulatory  compliance,  and 
community  outreach.  In  addition,  Mr. 
Dixon  serves  on  the  Board  of 
Neighborhood  Housing  Services  of 
America,  Inc.  (NHSA),  a  national  non- 
profit secondary  mortgage  market 
intermediary.  For  six  years,  he  was 
Chairman  of  NHSA.  At  NHSA,  he 
supported  introduction  of  a  new  loan 
product  for  low-income  borrowers  with 
funding  from  the  Federal  Home  Loan 
Bank  Affordable  Housing  Program.  Mr. 
Dixon  previously  served  on  the  Board  of 
East  Bay  Habitat  for  Humanity  in 
Oakland,  CA. 
James  Gamer 
Tampa,  Florida 

Mr.  Garner  is  Senior  Vice  President 
and  Associate  General  Counsel  for 
Washington  Mutual  Inc.,  an 
organization  providing  consumer 
banking,  mortgage  lending,  commercial 
banking,  and  consumer  financial 
services.  Mr.  Gamer  leads  a  group  of 
attorneys  and  manages  the  consumer 
finance  company  subsidiary's 
compliance  department.  He  recently 
participated  in  the  development  of 
Responsible  Mortgage  Lending 
Principles  for  the  organization  and 


participates  in  the  company's  Fair 
Lending  Steering  and  the  Public  Policy 
Issues  Management  committees.  Mr. 
Gamer  also  works  on  a  pilot  program  to 
move  subprime  customers  into  the 
organization's  prime  lending  segment 
and  regularly  meets  with  consumer 
advocate  groups  to  discuss  predatory 
lending  and  responsible  lending 
practices.  Mr.  Gamer  chairs  a 
subcommittee  for  the  Law  Committee  of 
the  American  Financial  Services 
Committee  smd  is  an  officer  and  member 
of  the  Governing  Committee  on  the 
Conference  on  Consumer  Finance  Law. 
Charles  Gatspn 
Kansas  City,  Missoiui 

Mr.  Gatson  is  Vice  President  of 
Midtowm  Community  Development 
Corporation  doing  business  as 
Community  Builders  of  Kansas  City,  an 
affiliate  of  Model  Cities  Health 
Corporation,  an  organization  that 
provides  innovative  social,  health-care, 
and  community  economic  development 
services  to  the  urban  community.  Mr. 
Gatson  directs  the  corporation's 
community  economic  development 
efforts  that  include  a  $100  million  urban 
revitalization  program  in  Kansas  City's 
urban  core.  The  program  includes  .a 
health-care  facility,  single  and  multi- 
family  housing  and  an  85,000  square 
foot  H  &  R  Block  customer  service 
center  in  a  predominantly  African 
American  community.  Mr.  Gatson  is  a 
member  of  many  civic  organizations, 
including  the  Urban  League  of  Greater 
Kansas  City,  the  Urban  Land  Institute's 
Inner  City  Advisor  Coordinating 
Committee,  and  Fannie  Mae's  Housing 
Impact  Advisory  Committee.  In  2002,  he 
received  the  James  A.  Johnson 
Community  Fellows  Award  from  the 
Fannie  Mae  Foundation. 
James  King 
Cincinnati,  Ohio- 

Mr.  King  is  President  and  Chief 
Executive  Officer  of  the  Community 
Redevelopment  Group  in  Cincinnati. 
His  responsibilities  include 
administering  the  day-to-day 
operations  of  residential  and 
commercial  development  and 
construction,  marketing  and 
memagement  for  two  community 
development  corporations,  the 
Avondale  Redevelopment  Corporation 
and  the  Walnut  Hills  Redevelopment 
Foundation.  Mr.  King  is  a  member  of 
several  community  organizations 
including  the  City  of  Cincinnati 
Economic  Development  Task  Force,  the 
National  Congress  for  Community 
Economic  Development,  and  the 
Neighborhood  Development 
Corporations  Association  of  Cincinnati. 
He  is  also  co-chair  of  Cincinnati  CAN 
(Community  Action  Now)  and  a 


member  of  The  Federal  Home  Loan 
Bemk  of  Cincinnati  Advisory  Council 
and  the  Cincinnati  Park  Board  Master 
Plan  Advisory  Committee.  In  2001,  Mr. 
King  received  the  James  A.  Johnson 
Community  Fellow  award  from  the 
Fannie  Mae  Foundation. 
Elsie  Meeks 
Kyle,  South  Dakota 

Ms.  Meeks  is  the  Executive  Director  of 
First  Nations  Oweesta  Corporation,  a 
subsidiary  corporation  of  First  Nations 
Development  Institute.  The  corporation 
focuses  on  enhancing  the  capacity  of 
Native  American  tribes  and 
communities  by  providing  technical 
assistance  and  training  for  the 
development  and  expansion  of  Native 
American  community  development 
financial  institutions.  Previously,  Ms. 
Meeks  helped  develop  and  was 
Executive  Director  of  The  Lakota  Fund, 
which  is  a  Native  American  community 
development  financial  institution  on  the 
Pine  Ridge  Indian  Reservation  in 
southwestern  South  Dakota,  specializing 
in  small  business  development  and 
microenterprise  development.  Ms. 
Meeks  is  a  board  member  of  the 
National  Community  Capital 
Association,  and,  in  1994,  received  the 
"South  Dakota  Minority  Small  Business 
Advocate  of  the  Year"  award.  She  was 
appointed  by  Senate  Majority  Leader 
Tom  Daschle  to  serve  as  the  first  Native 
American  on  the  U.S.  Commission  on 
Civil  Rights. 
Mark  Pinsky 
Philadelphia,  Pennsylvania 

Mr.  Pinsky  is  President  and  Chief 
Executive  Officer  of  the  National 
Community  Capital  Association,  a 
leading  network  of  conununity 
development  financial  institutions 
(CDFls).  He  is  responsible  for  the 
association's  strategic  direction  and 
performance  and  has  created  new 
products  including  the  Equity 
Equivalent  Investment  and  the  Virtual 
Learning  Center.  Mr.  Pinsky  is  widely 
recognized  as  the  voice  of  the  CDFI 
industry  cmd  the  leading  advocate  for  a 
strong,  performance-based  CDFI  Fund 
in  the  U.S.  Department  of  Treasiuy.  He 
has  published  and  lectured  extensively 
on  CDFI's  and  the  Community 
Reinvestment  Act.  In  2002,  he  provided 
the  keynote  address  at  the  3rd  Annual 
UK  Conimunity  Development  Finance 
Conference  in  Scotland  and  spoke  on 
"Lessons  from  the  U.S.  CDFI  Industry." 
Benjamin  Robinson 
Charlotte,  North  Carolina 

Mr.  Robinson  has  been  Senior  Vice 
President,  Strategy  Management 
Executive,  responsible  for  issues 
management,  national  alliances,  and 
national  programs  for  Bank  of  America 
since  October  2002.  Previously,  he  was 
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Vice  President  and  Chief  Privacy  Officer 
of  MasterCard  International,  and 
President  and  Chief  Executive  Officer, 
MasterCard  Cardholder  Solutions,  Inc. 
His  responsibilities  included  overall 
management  of  MasterCard  Cardholder 
Solutions,  Inc.  and  managing  and 
implementing  privacy  policies, 
regulations,  and  compliance  for 
MasterCard  International  domestically 
and  abroad.  Mr.  Robinson  has  also 
served  as  a  congressional  advisor  on 
banking  issues  including  the 
Community  Reinvestment  Act,  Equal 
Credit  Opportimity  Act,  Home  Mortgage 
Disclosure  Act,  and  Fair  Housing  Act  for 
a  subconmiittee  of  the  U.S.  House  of 
Representatives'  Committee  on  Banking, 
Finance,  and  Urban  Affairs. 
Diane  Thompson 
East  St.  Louis,  Illinois 

Ms.  Thompson  is  a  Supervising 
Attorney  for  the  Housing  and  Consiuner 
Rights  Unit  at  the  Land  of  Lincoln  Legal 
Assistance  Foundation.  She  supervises 
consumer  rights  litigation  and  works 
with  commvmity  organizations  on 
affordable  housing  and  conununity 
economic  development.  She  also 
supervises  comprehensive  homeless 
advocacy  and  homeless  prevention 
projects  in  one  of  the  poorest  and  most 
economically  depressed  cities  in  the 
country.  She  has  expertise  in  the 
Truthin-Lending  and  Home  Ownership 
and  Equity  Protection  Acts  and  is  an 
experienced  anti-predatory  lending 
adivocate  and  litigator  in  the  St.  Louis 
area.  Mrs.  Thompson  is  involved  in 
several  community  activities,  including 
the  Metropolitan  St.  Louis  Equal 
Housing  Opportunity  Council  and 
Project  Kids,  Inc. 
Clint  Walker 
Wilmington,  Delaware 

Mr.  Walker  is  the  General  Counsel 
and  Chief  Administrative  Officer  of 
Juniper  Financial  Corporation, 
established  in  2000.  Mr.  Walker  is  part 
of  the  founding  team  of  the  credit  card 
bank  which  is  based  on  the  concept  of 
applying  the  best  practices  of  a 
traditional  credit  card  business  with  the 
best  aspects  of  electronic  banking  to 
create  an  innovative  and  improved 
customer  experience.  His 
responsibilities  include  legal, 
compliance,  regulatory  and  legislative 
activities,  the  Community  Reinvestment 
Act,  and  community  affairs.  Prior  to  his 
position  at  Juniper,  Mr.  Walker  was 
General  Counsel  at  both  First  USA 
Bank,  N.A.  and  Citibank  Maryland.  He 
has  extensive  experience  in  both  the 
credit  card  industry  and  emerging  e- 
commerce  financial  applications. 
Council  members  whose  terms  continue 
through  2003  are: 
Anthony  Abbate 


President  and  Chief  Executive  Officer 

Interchange  Bank 

Saddle  Brook,  New  Jersey 

Manuel  Casanova,  Jr. 

Executive  Vice  President 

International  Bank  of  Commerce 

Brownsville,  Texas 

Constance  K.  Chamberlin 

President  and  Chief  Executive  Officer 

Housing  Opportunities  Made  Equal 

Richmond,  Virginia 

Earl  Jarolimek 

Vice  President/CorporateCompliance 

Officer 

Community  First  Bankshares 

Fargo,  North  Dakota 

J.  Patrick  Liddy 

Director  of  Compliance 

Fifth  Third  Bancorp 

Cincinnati,  Ohio 

Oscar  Marquis 

Attorney 

Hunton  and  Williams 

Park  Ridge,  Illinois 

Elizabeth  Renuart 

Staff  Attorney 

National  Consumer  Law  Center 

Boston,  Massachusetts 

Council  members  whose  terms  continue 

through  2004  are: 

Janie  Barrera 

President  and  Chief  Executive  Officer 

ACCION  Texas 

San  Antonio,  Texas 

Ken  P.  Bordelon 

Chief  Executive  Officer 

E  Federal  Credit  Union 

Baton  Rouge,  Louisiana 

Robin  Coffey 

Vice  President 

Harris  Trust  and  Savings  Bank 

Chicago,  Illinois 

Thomas  FitzGibbon 

Senior  Vice  President 

MB  Financial  Bank,  N.A. 

Chicago,  Illinois 

Larry  Hawkins 

President  and  Chief  Executive  Officer 

Unity  National  Bank 

Houston,  Texas 

Ruhi  Maker 

Senior  Attorney 

Public  Interest 

Law  Office  of  Rochester 

Rochester,  New  York 

Patricia  McCoy 

Professor  of  Law 

Department  of  Economics 

Massachusetts  Institute  of  Technology 

Cambridge,  Massachusetts 

Debra  S.  Reyes 

President 

Neighborhood  lending  Partners,  Inc. 

Tampa,  Florida 

Benson  Roberts 

Vice  President  for  Policy 

Local  Initiatives  Support  Corporation 

Washington,  District  of  Columbia 

Hubert  Van  Tol 


Co-Director 

Fairness  in  Rural  Lending 

Sparta,  Wisconsin 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  8,  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  03-671  Filed  1-13-03;  8:45  am] 
BILLING  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60-Day  03-35] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(Ai  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
.  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman  ,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Menthol  Crossover  Study — New — 
National  Center  for  Environmental 
Health  (NCEH),  Centers  for  Disease 
Control  and  Prevention  (CDC).  CDC 
proposes  a  study  to  measure  differences 
in  African-American  and  Caucasian 
smokers  in  the  dose  and  metabolism  of 
chemicals  in  smoke  from  menthol  and 
non-menthol  cigarettes. 

African- American  smokers  are  more 
likely  than  Caucasian  smokers  to 
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develop  some  forms  of  cancer  and  to 
have  shorter  long-term  survival  after 
diagnosis.  More  than  65%  of  African 
American  smokers  smoke  menthol 
cigarettes,  compared  with  about  23%  of 
white  smokers.  Smoking  menthol 
cigarettes  has  been  associated  with 
higher  blood-cotinine  levels.  Cotinine  is 
a  product  of  the  metabolism  of  nicotine, 
and  the  higher  cotinine  levels  suggest 
that  menthol  may  enable  a  smoker  to 
obtain  more  nicotine  from  each 
cigarette.  In  addition,  people  who 
smoke  menthol  cigarettes  also  have 
higher  levels  of  carbon  monoxide  in 
their  breath  than  do  people  who  smoke 
non-menthol  cigarettes,  and  an  elevated 
carbon  monoxide  level  is  a  risk  factor 
for  cardiovascular  disease.  Additionally, 
the  presence  of  menthol  in  cigarettes 


may  change  the  way  people  smoke 
cigarettes. 

All  previous  studies  have  compared 
people  who  smoke  menthol  cigarettes 
with  those  who  smoke  non-menthol 
cigarettes;  and  it  is  not  known  whether 
increased  cotinine  and  carbon 
monoxide  levels  in  people  who  smoke 
menthol  cigarettes  are  attributable  to 
racial  or  ethnic  differences,  or  a 
combination  of  multiple  factors.  In 
addition,  no  previous  study  has 
examined  the  differences  between 
urinary  levels  of  cancer-causing 
chemicals  in  people  who  smoke 
menthol  or  non-menthol  cigarettes  and 
correlated  these  findings  with  smoke 
exposure  intake  estimates  using  salivary 
cotinine  and  filter  solanesol. 


For  this  two-part  crossover  study,  we 
will  recruit  African- American  and 
Caucasian  smokers  of  both  sexes  who 
smoke  either  menthol  or  non-menthol 
cigarettes  as  study  subjects.  We  will 
determine  smoking  history  then 
randomly  assign  each  participant  to 
smoking  either  menthol  or  non-menthol 
cigarettes  for  cm  initial  2-week  period. 
Study  participants  then  will  switch  to 
the  opposite  type  of  cigarette  for  the 
next  2  weeks.  At  baseline,  and  after  each 
2-week  period,  we  will  measure  the  way 
the  participants  smoke  the  test  cigarettes 
to  determine  smoking  topography. 
Saliva,  urine,  and  breath  samples  will 
be  collected  to  measure  by-products  of 
smoking,  and  participants  will  complete 
a  brief  smoking-history  questionnaire. 
There  is  no  cost  to  respondents. 


Forms 


Response  to  Flyer:  Screening  Inten/iew  Form 

Site  Visits:  Check  in  Study  Information— Visit  1,  2.  3  

Consent  Form  Questionnaire — Visit  1,  2,  3 

Urine  Sample  and  Saliva  Sample— Visit  1,  2,  3 

Breath  Cartxjn  monoxide  (CO)  Sample— Test  Smoke  1 ,  Breath  CO  Sample, 

Breath  CO  Sample.  Test  Smoke  2,  Breath  CO  Sample— Visit  1.  2,  3  

Sample  Test— Cigarettes  Distribute  Baggies  &  Cigarettes— Visit  1,  and  2  ... 

Instructions  and  Check  out— Visit  1  and  2 

Smoking  Cessation  Advice— Visit  3  only 

Final  Check  Out— Visit  3  only 

Total 


No.  of 
respondents 


200 
71 
71 
71 

71 
71 
71 
71 
71 


No.  of 
responses/re- 
spondent 


Average  bur- 
den/response 
(in  hours) 


5 
15 
15 
15 

45 
15 
15 
15 
15 


Total  burden 
in  hours 


17 
53 
53 
53 

160 
36 
36 
18 

18 


444 


Dated:  January  8,  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy. 
Planning,  and  Evaluation  Centers  for  Disease 
Control  and  Prevention. 
[FR  Doc.  03-674  Filed  1-13-03;  8:45  am) 

BILUNG  CODE  4163-1S-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

[0MB  #0925-0479] 

Proposed  Collection;  Comment 
Request;  Evaluation  of  the  NIDCD 
Partnership  Program 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders 
(NIDCD).  the  National  Institutes  of 


Health  (NIH),  will  publish  periodic 
summaries  of  proposed  projects  to  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval. 

Proposed  Collection:  Title:  Evaluation 
of  the  NIDCD  Partnership  Program.  Type 
of  Information  Collection  Request: 
EXTENSION.  Need  and  Use  of 
Information  Collection:  The  NIDCD  was 
established  to  support  biomedical  and 
behavioral  research  and  research 
training  in  hearing,  smell,  balance,  taste, 
voice,  speech  and  language.  Although 
minorities  and  women  will  dominate 
the  work  force  within  the  next  decade, 
both  groups  are  underrepresented  in  the 
science  and  health  professional  field. 
Because  of  this  concern,  the  NIDCD, 
with  assistance  from  the  Office  of 
Research  gn  Minority  Health, 
established  the  Partnership  Program  in 
1994  to  increase  the  number  of  minority 
scientists  and  health  care  professionals 
doing  research  on  communication  and 
communication  disorders.  The  proposed 
survey  will  yield  data  about:  (1)  Reasons 


for  participation  in  the  program;  (2) 
satisfaction  of  participants  with  the 
program  and  (3)  how  participation  in 
the  program  has  lead  to  the  pursuit  of 
a  career  in  the  health  field.  This  survey 
will  track  the  Partnership  Program's 
success  at  increasing  the  number  of 
women  and  minorities  who  are 
scientists.  Frequency  of  Response:  One. 
Affected  Public:  Individuals.  Type  of 
Respondent:  Partnership  Program 
Participants.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  76;  Estimated  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  Hours  Per  Response: 
0.5;  and  Estimated  Total  Annual  Burden 
Hours  Requested:  38.  The  aimualized 
cost  to  respondents  is  estimated  at: 
$380.  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

Note:  The  following  table  is  acceptable  for 
the  Respondent  and  Burden  Estimate 
Information,  if  appropriate,  instead  of  the 
text  as  shown  above.) 


Type  of  respondents 


Initial  program  participant  survey 
Follow  up  survey  of  participant  ... 

■    Total 


Estimated 

number  of 

respondents 


16 
60 


76 


Estimated 

number  of 

responses  per 

respondent 


Average 
burden  hours 
per  response 


0.5 
0.5 


£stimated  total 

annual  burden 

tKHjrs 

requested 


8 
30 


38 


Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  aifected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  fulfillment 
of  the  NIDCD  mission,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
data  collection,  including  the  validity  of 
the  methodology;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
data  collection  and  (4)  ways  to 
minimize  the  binden  of  the  collection  of 
information  on  the  respondents, 
including  appropriate  use  of  automated 
collection  techniques  and  information 
technology. 

FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments, 
contact  Ms.  Kay  Johnson  Graham,  EEO 
Officer,  Office  of  Equal  Employment 
Opportunity,  NIDCD,  NIH,  Building  31, 
Room  3CG8,  31  Center  Drive,  Bethesda, 
MD  20892,  or  call  non-toll-free  number 
(301)  496-3403  or  E-mail  your  request, 
including  your  address  to: 
johnsonk@ms.nidcd.nih^ov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60-days  of  the  date  of 
this  publication. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA,  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(QMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  the  public  submit 
reports,  keep  records,  or  provide 
information  to  a  third  party.  Section 
3506(c)(2)(A)  of  the  PRA  requires 
federal  agencies  to  provide  a  60-day 
notice  in  the  Federal  Register 
concerning  proposed  collections  of 
information  before  submitting  the 
collection  to  0MB  for  approval.  To 
comply  with  this  requirement,  NIDCD  is 
publishing  notice  of  the  proposed 
collection  of  information  listed  below. 

With  respect  to  the  following 
collection  of  information,  NIDCD  invites 


comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  fulfillment  of  the  NIDCD  mission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  acciu-acy  of 
the  estimate  of  the  biuden  of  the 
proposed  data  collection,  including  the 
validity  of  the  methodology;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  data  collection;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  appropriate  use  of  automated 
collection  techniques  and  information 
technology. 

The  NIDCD  Partnership  Program  was 
designed  to  maximize  research  and 
research  training  opportunities  for 
undergraduates,  graduate  and 
professional  students,  and  faculty  from 
populations  that  are  underrepresented 
in  the  biomedical  professions. 
Participants  are  recruited  from  foiu: 
academic  institutions  that  developed 
partnerships  with  the  NIDCD:  The 
University  of  Alaska  System,  The 
Atlanta  University  Center,  Gallaudent . 
University,  and  the  University  of  Puerto 
Rico. 

Anecdotal  feedback  indicates  that 
program  participants,  mentors,  and 
haisons  find  the  program  to  provide 
interesting  and  imique  opportunities. 
However,  there  is  little  systematic 
evidence  evaluating  the  level  of  the 
Program's  success  or  failure.  The 
proposed  surveys  will  attempt  to  assess 
how  participants*  experiences  with  the 
Partnership  Program  have  influenced 
career  and  educational  choices;  current 
activities  of  participants  {e.g.,  courses  of 
study,  jobs);  benefits  and  costs  of 
program  participation  to  the  program 
participants,  mentors,  and  liaisons;  and 
suggestions  for  improving  the  Program. 
This  information,  will  provide  concrete 
evidence  for  continued  funding  of  the 
Program. 

Two  separate  surveys  are  proposed. 
The  first  siuvey  will  collect  baseline 
information  from  participants  as  they 
enter  the  program.  The  baseline  survey 
will  explore  participants'  expectations 
and  goals  on  entering  the  program,  their 
current  career  and/or  educational  plans, 
and  reasons  for  choosing  to  participate. 
The  second  survey  will  gather  Follow 
up  and  tracking  information  of  past 
participants  and  will  be  administered 


annually.  This  survey  will  ask  about 
current  contact  information,  current 
career  educational  activities,  satisfaction 
with  the  program,  and  whether 
expectations  were  met. 

Potential  respondents  of  either  survey 
will  be  asked  to  participate  in  a 
telephone  survey  that  should  take  less 
than  30  minutes  to  complete. 
Respondents  who  cannot  schedule  30 
minutes  of  time  or  have 
communications  disorders  which  make 
telephone  conversations  difficult  will  be 
given  the  opportunity  to  respond  by 
alternate  means  such  as  fax  and  e-mail. 
All  participants  from  the  inception  of 
the  program  will  be  included  in  this 
evaluation  process.  Participants  for  1999 
have  not  yet  been  chosen,  but  it  is 
anticipated  that  the  total  number  of 
participants  since  1994  will  not  exceed 
70. 

Dated:  January  6,  2003. 
David  Kerr, 

Executive  Officer,  NIDCD. 
[PR  Doc.  03-716  Filed  1-13-03;  8:45  am) 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Clinical  Research. 

Date:  January  14-15,  2003. 
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Time:  January  14,  2003,  8  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  The  Inn  Chase  Park  Plaza.  212-232 
N.  Kingshighway  Blvd.,  St.  Louis.  MO  63108. 

Contact  Person:  John  L.  Meyer,  Ph.D., 
Deputy  Director,  Office  of  Review,  National 
Center  for  Research  Resources,  National 
Institutes  of  Health,  6705  Rockledge  Drive, 
MSC  7965,  One  Rockledge  Centre,  Room 
6018,  Bethesda,  MD  20892-7965,  301-435- 
0806,  meyen@ncrr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health.  HHS) 

Dated:  January  7,  2003. 
Anna  Snouffier, 

Deputy  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-720  Filed  1-13-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c}(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Stem  Cell. 

Date:  January  24,  2003. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Scientific  Review  Office,  Gateway 
Building,  7201  Wisconsin  Avenue,  2C212, 
Bethesda,  MD  21754,  (Telephone  Conference 
Call). 

Contact  Person:  Ramesh  Vemuri,  Ph.D., 
National  Institute  on  Aging,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Avenue, 


Suite  2C212,  Bethesda,  MD  20892,  (301)  496- 
9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  ACTIVE- 
PHASE  II. 

Date:  January  29,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Ave.,  Gateway, 
7201  Wisconsin  Ave.,  2C212,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Ramesh  Vemuri,  Ph.D., 
National  Institute  on  Aging,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Avenue, 
Suite  2C212,  Bethesda,  MD  20892,  (301)  496- 
9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Dysfunctional 
Mitochondria  of  Aging. 

Date.  January  30-31,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Arthur  D.  Schaerdel,  DVM, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  January  6,  2003. 
Anna  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  03-717  Filed  1-13-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  jwivacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel,  Otitis 
Media. 

Date:  February  10,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contract  Person:  Ali  A.  Azadegan  DVM, 
Ph.D..  Scientific  Review  Administrator. 
Scientific  Review  Branch.  Division  of 
Extramural  Research.  NIDCD.  NIH,  EPS- 
400C,  6120  Executive  Blvd  MSC  7180. 
Bethesda,  MD.  20892-7180.  (301)  496-8683, 
azadegan@nih,gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  January  7,  2003. 
Anna  Snouffer. 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-718  Filed  1-13-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Allergy,  Immunology, 
and  Transplantation  Research  Committee, 

Date:  January  28-30,  2003. 

Time:  January  28,  2003,  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  DoubleTree  Hotel,  Monterey,  Two 
Portola  Plaza,  Monterey,  CA  93940. 

Time:  January  29,  2003,  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  DoubleTree  Hotel,  Monterey,  Two 
Ponlola  Plaza,  Monterey,  CA  93940. 

\rime:  January  30,  2003,  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  DoubleTree  Hotel,  Monterey,  Two 
Portola  Plaza,  Monterey,  CA  93940. 

Contact  Person:  Nancy  B.  Saunders,  Ph.D., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  NIAID,  NIH,  Scientific 
Review  Program,  Room  2217,  6700-B 
Rockledge  Drive,  NSC  7616,  Bethesda,  MD, 
20892-7616,  301-496-2550,  nsl20v@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  7,  2003. 
Anna  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-719  Filed  1-13-03;  8:45  ami 
BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Anxiety  Intervention. 

Date:  February  4,  2003. 

Time:  4  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville.  MD  20852,  (Telephone 
Conference  CallJ. 

Contact  Person:  David  I.  Sommers,  Ph.D., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 


6001  Executive  Blvd..  Room  6144.  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-7861, 
dsommers@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Eating  Disorder  Intervention. 

Date:  February  6,  2003. 

Time:  3  p.m.  to  5  p.m.  < 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  David  I.  Sommers,  Ph.D., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-7861, 
dsommers@mail.nih  .gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group, 
Interventions  Research  Review  Committee. 

Date:  February  11-12,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW.,  Washington,  DC  20036. 

Contact  Person:  David  I.  Sommers,  Ph.D., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-6470, 
dsommers@mail.  nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  January  7,  2003. 

Anna  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-721  Filed  1-13-03;  8:45  am] 

BILUNG  CODE  4140-01-NN 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  U.S.C. 
as  amendied.  The  contract  proposals  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Respiratory  pathogens 
Reference  Laboratory  Support. 

Date:  February  7,  2003. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700  B' Rockledge  Drive.  NIH/ 
NIAID,  Bethesda,  MD  20814  (Telephone 
Conference  Call). 

Contact  Person:  Paula  S.  Strickland,  Ph.D., 
scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities.  NIAID,  NIH,  Room  2217.  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616,  301-496-2550. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856,     » 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  7,  2003. 
Anna  SnouCfer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  03-722  Filed  1-13-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases,  Notice  of  Closed 
Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5, 
U.S.C,  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Emphasis 
Panel,  CIPRA  Multi-Project  Research  Grant 
Program. 

Date:  February  4,  2003. 

Tiine:  10:30  a.m.  to  1:30  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700  Rockledge  Drive,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Roberta  Binder,  Ph.D., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  NIAID,  6700B 
Rockledge  Drive,  Rm  2155,  Bethesda,  MD, 
20892.  301-496-7966,  rb169n@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  7,  2003. 
Anna  Snouffer. 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-723  Filed  1-13-03;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel,  Basic  and  Clinical 
Studies  of  Anterior  Eye  Diseases. 

Date:  January  15,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  1, 1  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mary  Custer,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5102, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1164,  custerm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337.  93.393-93.396,  93.837-93.844. 


93.846-93.878,  93.892,  93.893.  National 
Institutes  of  Health,  HHS) 

Dated:  January  7,  2003. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-724  Filed  1-13-03;  8:45  am] 

8ILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-913-1630-PD] 

Notice  of  Final  Supplementary  Rules 
for  Public  Land  Administered  by  the 
Bureau  of  Land  Management  in 
Colorado  Relating  to  the  Unlawful  Use 
of  Alcohol  by  Underage  Persons, 
Driving  Under  the  Influence  of  Alcohol 
and/or  Drugs,  and  Drug  Paraphernalia 
Use  and  Possession  on  Public  Land 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Final  supplementary  rules  for 

public  land  within  the  State  of 

Colorado. 

summary:  The  Bureau  of  Land 
Management  (BLM)  is  publishing 
supplementary  rules  to  apply  to  the 
public  lands  within  the  State  of 
Colorado.  The  rules  relate  to  the  illegal 
use  of  alcohol  and  drugs  on  the  public 
lands.  The  BLM  needs  the 
supplementary  rules  to  protect  natural 
resources  and  the  health  and  safety  of 
public  land  users.  These  supplementary 
rules  will  allow  BLM  Law  Enforcement 
Officers  to  enforce  on  public  lands 
regulations  pertaining  to  Alcohol  and 
Drug  laws  in  a  manner  consistent  with 
current  State  of  Colorado  State  laws  as 
contained  in  the  Colorado  Revised 
Statutes. 

EFFECTIVE  DATE:  February  13,  2003. 
ADDRESSES:  You  may  send  inquiries  or 
suggestions  to  Bureau  of  Land 
Management,  Colorado  State  Office, 
2850  Youngfield  Street,  Lakewood, 
Colorado  80215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Special  Agent  in  Charge,  John  Silence  at 
(303) 239-3803. 
SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  the  Supplementary 
Rules 

These  supplementary  rules  apply  to 
all  the  public  lands  within  the  State  of 
Colorado.  In  keeping  with  the  BLM's 
performance  goal  to  reduce  threats  to 
public  health,  safety,  and  property, 
these  supplementary  rules  are  necessary 
to  protect  the  natural  resources  and  to 


provide  for  safe  public  recreation  and 
public  health;  to  reduce  the  potential  for 
damage  to  the  enviroiunent;  and  to 
enhance  the  safety  of  visitors  and 
neighboring  residents.  Alcohol-related 
offenses  are  a  growing  problem  on  the 
public  lands.  Unlawful  consumption  of 
alcohol  and  drugs,  and  abuses  of  alcohol 
and  drugs,  such  as  driving  while  under 
the  influence,  pose  a  significant  health 
and  safety  hazard  to  all  users  and  uses 
of  the  public  lands  and  can  result  in  the 
destruction  of  natural  resources  and 
property,  and/or  cause  physical  injury/ 
death.  In  addition,  drug-related  offenses, 
including  the  possession  of  drug 
paraphernalia,  result  in  the 
legitimization  and  encoiu-agement  of  the 
illegal  use  of  controlled  substances  by 
making  the  drug  culture  more  visible 
and  enticing.  Further,  the  ready 
availability  of  drug  paraphernalia  tends 
to  promote,  suggest,  or  increase  the 
public  acceptability  of  the  illegal  use  of 
controlled  substances.  In  keeping  with 
BLM's  policy  regarding  the  reduction  of 
illegal  use  of  controlled  substances  on 
public  lands,  and  due  to  undesirable 
impacts  on  the  public  lands,  the  greatest 
of  which  is  the  threat  to  visitor  safety 
and  the  safety  of  BLM  employees,  the 
BLM  Colorado  Law  Enforcement 
Program  will  continue  aggressive 
pursuit  of  ways  to  eliminate  the 
possession,  use.  manufactiu'ing.  and 
trafficking  of  controlled  substances,  as 
well  as  the  use  and  availability  of  drug 
paraphernalia  on  public  lands,  and  will 
seek  prosecution  of  those  persons 
responsible  for  such  activity.  These 
supplementary  rules  allow  BLM  Law 
Enforcement  Officers  to  enforce  on 
public  lands  regulations  pertaining  to 
Alcohol  and  Drug  laws  in  a  manner 
patterning  ciurent  State  of  Colorado 
State  laws  as  contained  in  the  Colorado 
Revised  Statutes  in  an  effort  to  further 
the  working  relationship  and 
partnerships  formed  with  numerous 
Sheriffs  Departments  throughout 
Colorado  and  the  Colorado  State  Patrol. 

II.  Discussion  of  Public  Comments 

We  received  one  comment  on  the 
proposed  supplementary  rules.  This 
comment  supported  the  proposed 
supplementary  rules  without  change. 
Therefore,  we  are  publishing  the  final 
supplementary  rules  without 
substantive  changes. 

ni.  Procedural  Information 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

These  supplementary  rules  are  not  a 
significant  regulatory  action  and  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  , 
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Executive  Order  12866.  These 
supplementary  rules  will  not  have  an 
effect  of  $100  million  or  more  on  the 
economy.  They  are  directed  at 
preventing  unlawful  personal  behavior 
on  public  lands,  for  purposes  of 
protecting  public  health  and  safety. 
They  will  not  adversely  affect,  in  a 
material  way,  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities.  These  interim  final 
supplementary  rules  will  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency.  The 
supplementary  rules  do  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
usw  fees,  or  loan  programs  or  the  right 
or  obligations  of  their  recipients;  nor  do 
they  raise  novel  legal  or  policy  issues. 
The  supplementary  rules  merely  enable 
BLM  law  enforcement  personnel  to 
enforce  regulations  pertaining  to 
unlawful  possession/use  of  alcohol  and 
drugs  in  a  manner  patterning  current 
State  of  Colorado  laws,  as  contained  in 
the  Colorado  Revised  Statutes,  where 
appropriate  on  public  lands. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980,  as  amended,  5 
U.S.C.  601-612,  (RFA)  to  ensure  that 
Government  regulations  do  not 
unnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  r^ulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  The  final  supplementary  rules 
do  not  pertain  specifically  to 
commercial  or  governmental  entities  of 
any  size,  but  contain  rules  to  protect  the 
health  and  safety  of  individuals, 
property,  and  resources  on  the  public 
lands.  Therefore,  BLM  has  determined 
under  the  RFA  that  these  final 
supplementary  rules  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

These  supplementary  rules  do  not 
constitute  a  "major  rule"  as  defined  at 
5  U.S.C.  804(2).  Again,  the 
supplementary  rules  pertain  only  to 
individuals  who  may  wish  to  use 
alcohol  or  drugs  on  the  public  lands.  In 
this  rfespect,  the  regulation  of  such  use 
is  necessary  to  protect  the  public  lands 
and  facilities  and  those,  including  small 
business  concessioners  and  outfitters, 
who  use  them.  The  supplementary  rules 
have  no  effect  on  business,  commercial 
or  industrial  use  of  the  public  lands. 


Unfunded  Mandates  Reform  Act 

These  final  supplementary  rules  do 
not  impose  an  unfunded  mandate  on 
state,  local,  or  tribal  governments  or  the 
private  sector  of  more  than  $100  million 
per  year;  nor  do  these  interim  final 
supplementary  rules  have  a  significant 
or  unique  effect  on  state,  local,  or  tribal 
govenunents  or  the  private  sector.  The 
supplementary  rules  do  not  require 
anything  of  state,  local,  or  tribal 
goverrunents.  Therefore,  BLM  is  not 
required  to  prepare  a  statement 
containing  the  information  required  by 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  et  seq.) 

Executive  Order  12630,  Governmental 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights  (Takings) 

The  final  supplementary  rules  do  not 
represent  a  government  action  capable 
of  interfering  with  constitutionally 
protected  property  rights.  The 
supplementary  rules  do  not  address 
property  rights  in  any  form,  and  do  not 
cause  the  impairment  of  anyone's 
property  rights.  Therefore,  the 
Department  of  the  Interior  has 
determined  that  the  supplementary 
rules  would  not  cause  a  taking  of  private 
property  or  require  further  discussion  of 
takings  implications  under  this 
Executive  Order. 

Executive  Order  13132,  Federalism 

The  final  supplementary  niles  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The 
supplementary  rules  apply  in  only  one 
state,  Colorado,  and  do  not  address 
jurisdictional  issues  involving  the 
Colorado  State  government.  Therefore, 
in  accordance  with  Executive  Order 
13132,  BLM  has  determined  that  these 
final  supplementary  rules  do  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  E.O.  13175,  we 
have  found  that  these  final 
supplementary  rules  do  not  include 
policies  that  have  tribal  implications. 
Since  the  rules  do  not  change  BLM 
policy  and  do  not  involve  Indian 
reservation  lands  or  resources,  we  have 
determined  that  the  govemment-to- 
govemment  relationships  should  remain 
unaffected.  The  supplementary  rules 
only  prohibit  the  use  of  alcoholic 


beverages  and  illegal  drugs  on  public 
lands. 

Executive  Order  12988,  Civil  lustice 
Reform 

Under  Executive  Order  12988, 
Colorado  State  Office  of  BLM  has 
determined  that  these  final 
supplementary  rules  wouldnot  unduly 
burden  the  judicial  system  and  that  they 
meet  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

These  final  supplementary  rules  do 
not  contain  information  collection  ' 

requirements  that  the  Office  of 
Management  and  Budget  must  approve 
under  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

BLM  has  prepared  an  environmental 
assessment  (EA)  and  has  found  that  the 
interim  final  supplementary  rules 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  himian  environment  under 
section  102(2)(C)  of  the  Environmental 
Protection  Act  of  1969  (NEPA),  42 
U.S.Q  4332(2)(C).  The  final 
supplementary  rules  will  enable  BLM 
law  enforcement  personnel  to  cite 
persons  for  unlawful  possession/use  of 
alcohol  or  drugs  on  public  lands  for  the 
purpose  of  protecting  public  health  and 
safety.  BLM  has  placed  the  EA  and  the 
Finding  of  No  Significant  Impact 
(FONSI)  on  file  in  the  BLM 
Administrative  Record  at  the  address 
specified  in  the  ADDRESSES  section. 
BLM  invites  the  public  to  review  these 
documents  and  suggests  that  anyone 
wishing  to  submit  comments  in 
response  to  the  EA  and  FONSI  do  so  in 
accordance  with  the  Written  Comments 
section,  above. 

Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

These  final  supplementary  rules  do 
not  comprise  a  significant  energy  action. 
The  rules  will  not  have  an  adverse  effect 
on  energy  supplies,  production,  or 
consumption.  They  only  addresses  use 
of  alcoholic  beverages  and  drugs  on 
public  lands,  and  have  no  conceivable 
connection  with  energy  policy. 

Author 

The  principal  author  of  these 
supplementary  rules  is  Special  Agent 
David  Moore  of  the  Colorado  State 
Office,  BLM,  assisted  by  Ted  Hudson  of 
the  Regulatory  Affairs  Group, 
Washington  Office,  BLM. 
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For  the  reasons  stated  in  the 
Preamble,  and  under  the  authority  of  43 
CFR  8365.1-6,  the  Colorado  State 
Director,  Biu^au  of  Land  Management, 
issues  supplementary  rules  for  public 
lands  in  Colorado,  to  read  as  follows: 

Douglas  M.  Koza, 

State  Director,  Colorado. 

Supplementary  Rules  on  Possession 
and  Use  of  Drugs  and  Alcohol  on  Public 
Lands 

The  Colorado  State  Office  issues  these 
supplementary  rules  under  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  43  U.S.C.  1740  and  43  CFR 
8365.1-6.  Enforcement  authority  for 
these  supplementary  rules  is  found  in 
FLPMA,  43  U.S.C.  1733. 

A.  Unlawful  Possession,  and/or 
Consumption  of  an  Ethyl  Alcohol 
Beverage 

1 .  Definitions 

a.  As  defined  in  Colorado  Revised 
Statutes  Title  18,  Article  13.  Section  122 
(l)(b);  "Etyhl  alcohol"  means  any 
substance  which  is  or  contains  ethyl 
alcohol. 

b.  "Possession  of  ethyl  alcohol" 
means  that  a  person  has  or  holds  any 
amoimt  of  ethyl  alcohol  anywhere  on 
his  person,  or  that  a  person  owns  or  has 
custody  of  ethyl  alcohol,  or  has  ethyl 
alcohol  within  his  immediate  presence 
or  control. 

3.  Prohibited  Acts 

a.  If  you  are  under  21  years  of  age,  you 
must  not  purchase,  possess,  or  consume 
any  ethyl  alcohol  beverages  or  products 
on  public  lands. 

b.  You  must  not  misrepresent  your 
age  or  the  age  of  any  other  person  for  the 
purpose  of  purchasing  or  otherwise 
obtaining  any  ethyl  alcohol  beverages  or 
products  on  public  lemds. 

c.  You  must  not  sell,  offer  to  sell,  or 
otherwise  furnish  or  supply  any  ethyl 
alcohol  beverages  or  products  to  any 
person  under  the  age  of  21  years  on 
public  lands. 

B.  Driving  Under  the  Influence  of 
Alcohol  and/or  a  Narcotic  or  Dangerous 
Drug 

1.  Definitions 

a.  As  defined  in  the  Colorado  Revised 
Statutes  Title  42.  Article  4,  Section  1301 
(l)(f);  "Driving  under  the  influence" 
means  driving  a  vehicle  when  a  person 
has  consumed  alcohol  or  one  or  more 
drugs,  or  a  combination  of  alcohol  and 
one  or  more  drugs,  which  alcohol  alone, 
or  one  or  more  drugs  alone,  or  alcohol 
combined  with  one  or  more  drugs 
affects  the  person  to  a  degree  that  the 


person  is  substantially  incapable,  either 
mentally  or  physically,  or  both  mentally 
and  physically,  to  exercise  clear 
judgement,  sufficient  physical  control, 
or  due  care  in  the  safe  operation  of  a 
vehicle. 

b.  As  defined  in  the  Colorado  Revised 
Statutes  Title  42.  Article  4,  Section  1301 
(5)(c):  If  there  was  at  such  time  0.10  or 
more  grams  of  alcohol  per  one  hundred 
milliliters  of  blood  as  shown  by  analysis 
of  such  person's  blood  or  if  there  was  at 
such  time  0.10  or  more  grams  of  alcohol 
per  two  hundred  ten  liters  of  breath  as 
shown  by  analysis  of  such  person's 
breath,  it  shall  be  presumed  that  the 
defendant  was  under  the  influence  of 
alcohol. 

c.  As  defined  in  the  Colorado  Revised 
Statutes  Title  42.  Article  4.  Section  1301 
(l){g):  "Driving  while  ability  impaired" 
means  driving  a  vehicle  when  a  person 
has  consumed  alcohol  or  one  or  more 
drugs,  or  a  combination  of  both  alcohol 
and  one  or  more  drugs,  which  alcohol 
alone,  or  one  or  more  drugs  alone,  or 
alcohol  combined  with  one  or  more 
drugs,  affects  the  person  to  the  slightest 
degree  so  that  "the  person  is  less  able 
than  the  person  ordinarily  would  have 
been,  either  mentally  or  physically,  or 
both  mentally  and  physically,  to 
exercise  clear  judgment,  sufficient 
physical  control,  or  due  care  in  the  safe 
operation  of  a  vehicle. 

d.  As  defined  in  the  Colorado  Revised 
Statutes  Title  42,  Article  4,  Section  1301 
(5)(b):  If  there  was  at  such  time  in  excess 
of  0.05  but  less  than  0.10  grams  of 
alcohol  per  one  hundred  milliliters  of 
blood  as  shown  by  analysis  of  such 
person's  blood  or  if  there  was  at  such 
time  in  excess  of  0.05  but  less  than  0.10 
grams  of  alcohol  per  two  hundred  ten 
liters  of  breath  as  shown  by  analysis  of 
such  person's  breath,  such  fact  shall 
give  rise  to  the  presumption  that  the 
defendant's  ability  to  operate  a  vehicle 
was  impaired  by  the  consumption  of 
alcohol,  and  such  fact  may  also  be 
considered  with  other  competent 
evidence  in  determining  whether  or  not 
the  defendant  was  under  the  influence 
of  alcohol. 

2.  Prohibited  act.  You  must  not 
operate  a  motor  vehicle  on  public  lands 
while  under  the  influence,  or  while 
youi  abilities  are  impaired  as  described 
and  defined  above  in  items  B.l.a-d. 

C.  Drug  Paraphernalia 

You  must  not  possess  emy  drug 
paraphernalia,  as  described  by  Colorado 
Revised  Statutes  Title  18,  Article  18, 
Section  426,  on  public  lands. 

D.  Penalties.  Under  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1733(a)),  if  you  violate  or  fail  to 
comply  with  any  of  the  provisions  in 


sections  A.,  B..  and  C.  of  these 
supplementary  rules,  you  may  be 
subject  to  a  fine  under  18  U.S.C.  3571 
or  other  penalties  under  43  U.S.C.  1733. 

[FR  Doc.  03-679  Filed  1-13-03;  8:45  am| 
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UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

[Investigation  No.  731-TA-1013  (Final)] 

Saccharin  From  China 

AGENCY:  International  Trade 

Conunission. 

ACTION:  Scheduling  of  the  final  phase  of 

an  antidumping  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidiunping  investigation  No. 
731-TA-1013  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  China  of  saccharin,  provided  for  in 
subheading  2925.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. ^ 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procediu-e,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  December  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  D.J. 
Na  (202-708-4727),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street,  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 


'  For  purposes  of  this  investigation,  the 
Department  of  Commerce  has  defined  the  subject 
merchandise  as  "a  non-nutritive  sweetener  used  in 
beverages  and  foods,  personal  care  products  such  as 
toothpaste,  table  top  sweeteners,  and  animal  feeds. 
It  is  also  used  in  metalworking  fluids.  There  are 
four  primary  chemical  compositions  of  saccharin; 
(1)  Sodium  saccharin  (American  Chemical  Society 
Chemical  Abstract  Service  (CAS)  Registry  #128-44- 
9);  (2)  calcium  saccharin  (CAS  Registry  #6485-34- 
3):  (3)  acid  (or  insoluble)  saccharin  (CAS  Registry 
#81-07-2);  and  (4)  research  grade  saccharin.  Most 
of  the  U.S.-produced  and  imported  grades  of 
saccharin  from  the  PRC  are  sodium  and  calcium 
saccharin,  which  are  available  in  granular,  powder, 
spray-dried  powder,  and  liquid  forms." 
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assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background. — The  final  phase  of  this 
investigation  is  being  schedided  as  a 
result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  saccharin 
from  China  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  July  11, 
2002,  by  PMC  Specialties  Group  Inc., 
Cincinnati,  OH. 

Participation  in  the  investigation  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice.  A 
party  that  filed  a  notice  of  appearance 
during  the  preliminary  phase  of  the 
investigation  need  not  file  an  additional 
notice  of  appearance  during  this  final 
phase.  The  Secretary  will  maintain  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
investigation. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  the  final  phase  of  this 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  Authorized  applicants 
must  represent  interested  parties,  as 
defined  by  19  U.S.C.  1677(9),  who  are 
parties  to  the  investigation.  A  party 
granted  access  to  BPI  in  the  preliminary 
phase  of  the  investigation  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 


Staff  report. — ^The  prehearing  staff 
report  in  the  final  phase  of  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  February  27,  2003, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.22  of 
the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  this  investigation  beginning  at 
9:30  a.m.  on  March  13,  2003,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Conmiission  on  or 
before  March  7,  2003.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  March  10, 
2003,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — Each  party 
who  is  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.23  of  the 
Commission's  rules;  the  deadline  for 
filing  is  March  6,  2003.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  March  20, 
2003;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  March  20, 
2003.  On  April  10,  2003,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  April  14,  2003,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 


201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means  except  to 
the  extent  provided  by  section  201.8  of 
the  Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published  • 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  January  8,  2003. 
Nfarilyn  R.  Abbott,  ^ 

Secretary  to  the  Commission. 
IFR  Doc.  03-684  Filed  1-13-03:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Northrup  Grumman 
Corporation  and  TRW  Inc.;  Proposed 
Final  Judgment  and  Competitive 
impact  Statement 

Notice  is  hereby  given  pursuant  tot  he 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  that  a  proposed 
Final  Judgment  and  Competitive  Impact 
Statement  have  been  filed  with  the 
United  States  District  Court  for  the 
District  of  Coliunbia  in  United  States  v. 
Northrop  Grumman  Corporation  and 
TRW,  Inc..  Civil  No.  1:02  CV  02432 
(GK). 

On  December  11,  2002,  the  United 
States  filed  a  Complaint  alleging  that 
Northrop's  acquisition  of  TRW  would 
lessen  competition  substantially  in 
development,  production,  and  sale  of 
radar  reconnaissance  satellite  systems 
and  electro-optical/infrared 
reconnaissance  satellite  systems,  and 
the  payloads  for  those  systems,  in  the 
United  States,  in  violation  of  section  7 
of  the  Clayton  Act,  15  U.S.C.  18.  The 
proposed  Final  Judgment,  filed  the  same 
time  as  the  Complaint,  requires  the 
defendant  Northrop  to  act  in  a  non- 
discriminatory maimer  in  making 
teaming  and  purchase  decisions  on  ' 
programs  in  which,  by  virtue  of  the 
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acquisition  of  TRW,  it  will  be  able  to 
compete  as  both  a  prime  contractor  and 
the  supplier  of  the  payloads  for  the 
program.  Copies  of  the  Complaint,  the 
proposed  Final  Judgment,  and 
Competitive  Impact  Statement  are 
available  for  inspection  at  the  U.S. 
Department  of  Justice,.Antitrust 
Division,  Suite  215  North,  325  7th 
Street,  NW.,  Washington,  DC  20004 
(telephone:  202-514-2692),  and  at  the 
Clerk's  Office  of  the  U.S.  Court  for  the 
District  of  Columbia,  333  Constitution 
Avenue,  NW.,  Washington,  DC  20001. 

Public  comment  is  invited  within  60- 
days  of  the  date  of  this  notice.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Coiul.  Comments  should 
be  directed  to  J.  Robert  Kramer,  11,  Chief, 
Litigation  II  Section,  Antitrust  Division, 
U.S.  Department  of  Justice,  1401  H 
Street,  NW.,  Suite  3000,  Washington, 
DC  20530  (telephone:  (202)  307-0924). 

Constance  K.  Robinson, 

Director  of  Operations. 

Competitive  Impact  Statement 

The  United  States,  pursuant  to  section  2(b) 
of  the  Antitrust  Procedures  and  Penalties  Act 
("APPA"),  15  U.S.C.  16(b)-<h),  files  this 
Competitive  Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for  entry 
in  this  civil  antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

On  December  11,  2002,  the  United  States 
filed  a  civil  antitrust  Complaint  alleging  that 
the  ptoposed  acquisition  by  Northrop 
Grumman  Corporation  ("Northrop")  of  TRW 
Inc.  ("TRW")  would  violate  section  7  of  the 
Clayton  Act,  15  U.S.C.  18.  The  Complaint 
alleges  that  Northrop  is  one  of  two 
companies  that  can  supply  certain  payloads 
used  in  reconnaissance  satellite  systems  sold 
to  the  U.S.  Govenmient,  and  that  TRW  is  one 
of  only  a  few  companies  with  the  capability 
to  act  as  a  prime  contractor  on  U.S. 
reconnaissance  satellite  programs  that  use 
these  payloads.  The  payloads  at  issue  include 
radar  sensors,  which  detect  objects  through 
radio  waves,  and  electro-optical/infrared 
("EO/IR")  sensors,  which  detect  radiation 
emitted  or  reflected  from  objects  within  the 
electromagnetic  spectrum  from  far  infrared 
through  far  ultraviolet.  The  Complaint  alleges 
that  Northrop's  acquisition  of  TI^  will  give 
Northrop  the  incentive  and  ability  to  lessen 
competition  by  favoring  its  in-house  payload 
and/or  prime  contractor  capabilities  to  the 
detriment  or  foreclosure  of  its  competitors, 
and/or  by  refusing  to  sell,  or  selling  only  at 
disadvantageous  terms,  its  in-house 
capabilities  to  its  competitors.  It  further 
alleges  that  the  acquisition  will  harm  the  U.S. 
Government  because  it  will  pose  an 
immediate  danger  to  competition  in  two 
current  or  future  programs,  the  Space  Based 
Radar  and  the  Space  Based  InfraRed  System- 
Low  programs. 

The  prayer  for  relief  in  the  Complaint 
seeks:  (1)  a  judgment  that  the  proposed 
acquisition  would  violate  section  7  of  the 


Clayton  Act,  and  (2)  a  permanent  injunction 
preventing  any  contract,  agreement, 
understanding,  or  plan  the  effect  of  which 
would  be  to  combine  Northrop  and  TRW. 

When  the  Complaint  was  filed,  the  United 
States  also  filed  a  proposed  settlement  that 
would  permit  Northrop  to  complete  its 
acquisition  of  TRW,  but  require  that 
Northrop  submit  to  strict  oversight  by  the 
U.S.  Department  of  Defense  ("DoD")  to 
ensure  that  Northrop  does  not  use  its 
position  as  a  combined  reconnaissance 
satellite  system  prime  contractor  and 
reconnaissance  satellite  payload  provider  to 
heirm  competition  for  or  in  reconnaissajnce 
satellite  system  programs. 

The  proposed  Final  Judgment  requires  that, 
when  Northrop:  (1)  Is  the  prime  contractor 
for  a  U.S.  Government  satellite  program;  (2) 
has  the  responsibility  to  select  a  radar  or  EO/ 
IR  payload;  and  (3)  has  the  opportunity  to 
select  its  own  payload,  Northrop  will  select 
the  payload  on  a  competitive  and  non- 
discriminatory basis.  It  also  requires  that 
Northrop  act  in  a  non-discriminatory  manner 
in  providing  information  to  its  own  in-house 
team  and  to  its  payload  competitors,  and  in 
making  personnel,  resource  allocation,  and 
satellite  system  design  decisions.  These  non- 
discrimination provisions  would  apply,  for 
example,  to  Northrop's  post-merger  selection 
of  a  payload  provider  for  the  SBIRS-Low 
program,  for  which  TRW  has  already  been 
selected  as  the  prime  contractor.  To  ensure 
that  these  provisions  of  the  Final  Judgment 
are  enforced,  the  decree  requires  that  the 
Secretary  of  Defense  appoint  a  Compliance 
Officer  to  oversee  Northrop's  selection 
process,  and  provides  for  the  Secretary  of  the 
Air  Force  to  resolve  any  disputes. 

The  proposed  Final  Judgment  also  requires 
that,  when  Northrop  is  a  competitor  or  a 
potential  competitor  to  be  the  prime 
contractor  on  a  U.S.  Government 
reconnaissance  satellite  system  program  in 
which  Northrop  has  the  opportunity  to  select 
its  own  radar  or  EO/IR  payload,  Northrop 
will  supply  other  prime  contractors  with  the 
Northrop  payload  in  a  manner  that  does  not 
favor  Northrop's  in-house  team.  It  further 
requires  that  Northrop  negotiate  and  enter 
into  non-exclusive  teaming  agreements  with 
other  prime  contractors  that  desire  to  use  the 
Northrop  payloads,  which  agreements  may 
not  favor  Northrop's  in-house  team.  To 
ensure  that  these  goals  are  achieved,  the 
proposed  Final  Judgment  provides  for  direct 
oversight  of  Northrop's  teaming  decisions  by 
the  Compliance  Officer  and  ultimately  by  the 
Secretary  of  the  Air  Force. 

The  proposed  final  Judgment  further 
requires  that  Northrop  maintain  its  payload 
and  satellite  prime  businesses  as  separate 
entities,  establish  firewalls,  and  take  other 
actions  to  protect  the  information  provided 
by  other  payload  providers  or  prime 
contractors.  Northrop's  actions  in  this  regard 
again  would  be  subject  to  review  by  the 
Compliance  Officer. 

In  addition  to  the  continuing  oversight  of 
the  Compliance  Office  and  DoD  generally, 
the  parties  to  the  proposed  Final  Judgment 
shall  be  subject  to  the  continuing  supervisory 
jurisdiction  of  the  Court  over  the  Final 
Judgment  and  the  independent  authority  of 
the  Antitrust  Division  to  ensure  compliance 


with,  and  seek  enforcement  of,  all  provisions 
of  the  Judgment.  The  Antitrust  Division  to 
ensure  compliance  with,  and  seek 
enforcement  of  all  provisions  of  the 
Judgment.  The  Antitrust  Division  is 
authorized  to  seek  from  Northrop  a  civil 
penalty  of  up  to  $10  million  for  each 
violation  of  the  proposed  Final  Judgment. 

The  plaintiff  and  defendants  have 
stipulated  that  the  proposed  Final  Judgment 
may  be  entered  after  compliance  with  the 
APPA.  Entry  of  the  proposed  Final  Judgment 
would  terminate  the  action,  except  that  the 
Court  would  retain  jurisdiction  to  construe, 
modify,  or  enforce  the  provisions  of  the 
proposed  Final  Judgment  and  punish 
violations  thereof. 

II.  Description  of  Events  Giving  Rise  to  the 
Alleged  Violation 

A.  The  Defendants  and  the  Proposed 
Transaction 

Northrop  is  a  Delaware  corporation  with  its 
principal  place  of  business  in  Los  Angeles. 
California.  Northrop  is  one  of  two  leading 
suppliers  of  radar  and  EO/IR  payloads  for 
reconnaissance  satellite  systems.  Northrop's 
primary  radar  and  EO/IR  operations  are  in  its 
Electronic  Systems  Sector  facilities  in 
Baltimore,  Maryland  and  Azusa.  California. 
In  2001 ,  Northrop  represented  net  sales  of 
approximately  $13.6  billion,  including  $4.7 
billion  in  sales  by  its  Electronic  Systems 
Sector. 

TRW  is  an  Ohio  corporation  with  its 
principal  place  of  business  in  Cleveland, 
Ohio.  The  company's  offices  are  located  in 
California,  Ohio,  Georgia,  and  Florida.  Its 
Space  &  Electronics  and  System  divisions 
produce  sophisticated  satellite  systems.  In 
fact,  TRW  is  one  of  the  few  companies  with 
the  ability  to  serve  as  a  prime  contractor  for 
reconnaissance  satellite  system.  In  2001, 
TRW  has  sales  of  roughly  $16.4  billion, 
including  $5.2  billion  form  the  Space  & 
Electronics  and  Systems  divisions. 

On  June  30,  2002,  Northrop  and  TRW 
entered  into  an  agreement  pursuant  to  which 
Northrop  would  acquire  TRW  in  a 
transaction  valued  at  approximately  $7.8 
billion.  The  parties  closed  the  transaction  on 
December  11,2002. 

B.  The  Relevant  Markets 

Reconnaissance  systems  are  electronic 
systems  that  gather  and  transmit  information 
that  maybe  useful  to  the  United  States' 
military  and  intelligence  forces.  These 
systems  may  be  located  on  a  number  of  types 
of  platforms,  including  aircraft  and,  most 
relevant  for  the  purposes-of  this  case 
satellites.  Reconnaissance  systems  may 
gather  information  using  various  types  of 
sensors,  but  the  most  relevant  types  for 
purposes  of  this  proceeding  are  radar  and 
EO/IR. 

Reconnaissance  satellite  systems  have 
advantages,  and  face  challenges,  that  are  not 
applicable  to  airborne  or  other  types  of 
reconnaissance  systems.  Reconnaissance 
satellite  systems  can  gather  information 
about  a  given  geographic  area  for  a  much 
longer  time  than  any  other  system,  and  can 
provide  surveillance  over  geographic  areas 
that  aircraft  or  other  platforms  cannot  reach. 
Because  they  operate  at  such  great  distances 
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from  their  targets,  however,  space-based 
systems  also  require  much  more  capable  and 
sophisticated  sensors  than  do  other  kinds  of 
reconnaissance  systems.  Furthermore, 
because  space  based  systems  cannot  be 
maintained  or  repaired  oHce  they  are 
launched,  the  components  of  the  system 
must  be  designed  and  manufactured  to 
withstand  the  rigors  of  constant  use,  over 
many  years,  without  requiring  any 
refurbishment  or  repair.  Finally,  components 
of  reconnaissance  satellite  systems  must  be 
hardened  against  radiation,  able  to  withstand 
the  harsh  environment  of  space,  and  capable 
of  operating  in  substantial  temperature 
ranges. 

A  reconnaissance  satellite  system  consists 
of  one  or  more  satellites  and  associated 
ground  facilities  for  support  and  data 
processing.  A  reconnaissance  satellite  has 
two  primary  components — the  unmanned 
spacecraft  itself,  generally  known  as  the 
"bus,"  and  one  or  more  assemblies  of  sensors 
and  other  components,  usually  refereed  to  as 
the  "Payload."  The  payload  enables  the 
satellite  to  perform  a  specific  reconnaissance 
mission.  While  the  bus  and  the  payload  are 
separate  products,  the  system  and  its  payload 
have  to  be  jointly  developed  because  their 
performance  is  interdependent.  The  lead 
("prime")  contractor  for  a  reconnaissance 
satellite  system  has  overall  responsibility  for 
the  design,  development,  production,  and 
integration  of  the  system  components.  The 
prime  contractor  typically  produces  the 
spacecraft,  and  either  produces  or  procures 
the  ground  facility  components.  The  prime 
contractor  may  also  produce  or  acquire 
launch  vehicles  or  services  for  the  satellites. 
The  prime  contractor  typically  acquires  the 
payload  from  another  manufacturer,  and  the 
U.S.  Government  relies  on  prime  contractors 
to  select  payloads  based  on  their  competitive 
merits  so  as  to  optimize  over  all  system 
performcmce. 

TRW  is  one  of  the  few  companies  that  has 
the  capability  to  be  the  prime  contractor  on 
a  U.S.  reconnaissance  satellite  system. 
Northrop  is  one  of  only  two  companies  that 
has  the  capability  to  be  the  radar  or  EO/IR 
payload  provider  on  U.S.  reconnaissance 
satellite  systems. 

Radar  Reconnaissance  Satellite  Systems 

Radar  is  the  process  of  sending  out  radio 
waives  and  listening  for  the  echoes  that  result 
whan  they  strike  and  bounce  off  an  object. 
The  United  States  deploys  many  types  of 
radars  using  distinctive  signal  processing 
technologies.  Imaging  radars,  for  example, 
can  create  photograph-like  images  and 
identify  and  track  moving  targets.  Because 
radars  can  see  through  clouds,  operate  at 
night,  and  function  independently  of  the 
energy  emitted  by  a  target,  radar 
reconnaissance  satellite  systems  will  be  able 
to  gather  information  of  a  type  and  under 
conditions  that  cannot  be  duplicated  by  other 
types  of  reconnaissance  satellite  systems. 

The  Space-Based  Radar  ("SBR")  program  is 
a  DoD  program  intended  to  develop  and 
produce  an  operational  radar  reconnaissance 
satellite  system.  The  Request  for  Proposal  for 
SBR  is  expected  to  be  issued  in  early  2003, 
and  the  first  SBR  satellite  launch  is 
scheduled  for  2010.  TRW  is  one  of  a  few 
companies  with  the  capability  to  be  the 


prime  contractor  for  the  SBR  program.  The 
only  companies  with  the  capability  to  supply 
the  advanced  radar  sensors  for  the  SBR 
program  are  Northrop  and  one  other 
company,  both  of  which  have  been 
developing  their  radar  capabilities,  and 
receiving  funds  and  evaluations  from  the 
U.S.  Government,  in  anticipation  of  the  SBR 
program.  It  is  expected  that  the  potential 
prime  contractors  and  radar  reconnaissance 
satellite  payload  providers  will  have  to  form 
"teams  for  the  SBR  competition  no  later  than 
2003. 

The  Complaint  alleges  that  the 
development,  production,  and  sale  of  radar 
reconnaissance  satellite  systems  is  a  product 
market.  As  described  above,  the  mission  and 
performance  characteristics  of  such  systems 
are  sufficiently  different  from  the  mission 
and  performance  characteristics  of  non-radar 
reconnaissance  satellite  systems,  and  from 
non-space-based  radar  reconnaissance 
systems,  that  a  small  but  significant  increase 
in  prices  for  radar  reconnaissance  satellite 
systems  would  not  cause  the  only  custoQier, 
the  U.S.  Government,  to  switch  to  other  types 
of  systems  so  as  to  make  such  a  price 
increase  unprofitable  and  unsustainable. 

The  Complaint  also  alleges  that  the 
development,  production  and  sale  of  radar 
reconnaissance  satellite  payloads  is  a  product 
market.  As  described  above,  the  mission  and 
performance  characteristics  of  such  payloads 
are  sufficiently  different  fi^m  the  mission 
and  performance  characteristics  of  non-radar 
reconnaissance  satellite  payloads,  and  from 
non-space-based  radar  reconnaissance 
payloads  that  a  small  but  significant  increase 
in  prices  for  radar  reconnaissance  satellite 
payloads  would  not  cause  the  only  customer, 
the  U.S.  Government,  or  prime  contractors 
competing  to  provide  reconnaissance  systems 
to  the  U.S.  Government,  to  switch  to  other 
types  of  systems  or  other  types  of  payloads. 
so  as  to  make  such  a  price  increase 
unprofitable  and  unsustainable. 

EO/IR  Reconnaissance  Satellite  Systems 

EO/IR  systems  detect  electromagnetic 
radiation  emitted  or  reflected  from  objects 
within  the  spectrum  from  far  infrared  to  far 
ultraviolet.  These  components  are  used  to 
detect,  locate,  identify,  or  track  a  target.  EO/ 
,  IR  Early  Warning  ("EW")  systems  are  used  in 
missile  defense  programs  to  detect  the  hot 
.plumes  of  a  missile  launch.  EO/IR  sensors 
may  be  found  on  a  number  of  different 
platforms,  including  aircraft  and  satellites, 
and  are  already  used  as  part  of  the  Defense 
Support  Program  ("DSP")  satellite  system  to 
provide  early  missile  warning. 

The  current  programs  designed  to  provide 
space-based  EO/IR  reconnaissance 
capabilities  are  called  the  Space-Based 
Infrared  System  ("SBIRS")  High  and  SBIRS- . 
Low.  SBIRS-High  will  provide  a  system  of 
satellites  orbiting  thousands  of  miles  above 
the  earth,  scanning  large  sections  of  the 
planet  for  signs  of  a  missile  launch,  and 
warning  of  that  event  if  it  occurs.  One  of 
TRW's  competitors  will  serve  as  the  prime 
contractor  for  SBIRS-High,  and  Northrop  will 
supply  the  EO/IR  payload.  SBIRS-High  will 
serve  to  provide  essentially  the  same  mission 
as  the  current  DSP  program,  but  will  employ 
higher-performance  instrumentation.  SBIRS- 
Low  is  a  planned  system  of  satellites  in 


lower-earth  orbit  that  will  "acquire"  a  missile 
and  track  it  so  that  it  may  be  intercepted.  The 
acquisition  function  proposed  for  SBIRS-Low 
is  similar  to  the  work  being  done  by  DSP  and 
planned  for  SBIRS-High;  in  contrast,  the 
tracking  function  planned  for  SBIRS-Low  is 
a  different  and  much  more  technically 
difficult  one. 

The  Missile  Defense  Agency  ("MDA"), 
Which  Controls  the  SBIRS  program, 
established  a  "national  team"  for  SBIRS-Low 
in  April  2002,  naming  TRW  as  the  prime 
contractor.  The  MDA  plan  calls  for  a 
continuing  competition  between  the  only  two 
potential  payload  suppliers.  Northrup  and 
another  company,  throughout  the  SBIRS-Low 
program.  The  competition  between  the  two 
SBIRS-Low  payload  suppliers  is  to  be  run  by 
TRW  as  the  prime  contractor.  TRW,  with 
nominal  oversight  from  the  United  States, 
will  choose  the  winner  of  the  payload 
competition. 

The  Complaint  alleges  that  the 
development,  production,  and  sale  of  EO/IR 
systems  can  provide  coverage  of  geographic 
areas  that  cannot  be  reached  by  other  EO/IR 
systems  and  can  provide  persistent  coverage 
of  specific  geographic  areas.  Further,  EO/IR 
systems  can  detect  missile  launches  and 
track  missiles  better  than  other  types  of 
reconnaissance  systems.  A  small  but 
significant  increase  in  prices  for  space-based 
EO/IR  systems  would  not  cause  the  only 
customer,  the  U.S.  Government,  to  switch  to 
other  types  of  systems  so  as  to  make  such  a 
price  increase  unprofitable  and 
unsustainable. 

The  Complaint  also  alleges  that  the 
development,  production  and  sale  of  EO/IR 
reconnaissance  satellite  payloads  is  a  product 
market.  Space-based  EO/IR  payloads  are 
specially  designed  to  work  in  a  space-based 
EO/IR  reconnaissance  satellite  system:  other 
space-based  payloads  cannot  perform  the 
same  missions  or  be  used  in  EO/IR 
reconnaissance  satellite  systems.  A  small  but 
significant  increase  in  prices  for  EO/IR 
reconnaissance  satellite  payloads  would  not 
cause  the  only  customer,  the  U.S. 
Government,  or  prime  contractors  competing 
to  provide  reconnaissance  systems  to  the  U.S. 
Government,  to  switch  to  other  types  of 
systems  or  other  types  of  payloads,  so  as  to 
make  such  a  prime  increase  unprofitable  and 
unsustainable. 

C.  Harm  to  Competition  as  a  Consequence  of 
the  Acquisition 

If  Northrop  purchases  TRW.  it  will  own 
one  of  the  few  companies  capable  of 
competing  as  a  prime  contractor  for  radar  or 
EO/IR  reconnaissance  satellite  systems.  TRW 
has  demonstrated  its  technical,  financial,  and 
organizational  ability  to  bid  for,  win,  and 
perform  on  complex  U.S.  Government  space 
systems  by  competing  for  and  winning  a 
number  of  such  programs.  Similarly, 
Northrop  is  one  of  only  two  companies  with 
the  capability  to  produce  the  payloads  to  be 
used  on  radar  and  EO/IR  reconnaissance 
satellite  systems. 

Absent  the  protections  afforded  by  the 
proposed  consent  decree,  Northrop  would 
have  to  incentive  and  ability  post-merger  to 
deny  its  copipetitors  access  to  either  its 
prime  contractor  or  payload  capabilities.  If 
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Northrop  has  already  been  chosen  to  be  a 
prime,  it  will  have  the  incentive  and  ability 
to  choose  its  own  payload,  lessening  the 
incentive  of  competitors  to  compete  for  the 
program,  and  harming  the  U.S.  Government 
by  diminishing  innovation  and  increasing 
program  costs. 

A  further  effect  of  the  merger  is  the  threat 
that  it  poses  to  proprietary  information  of 
rival  primes  and  payload  suppliers  that  enter 
into  teaming  agreements  with  Northrop. 
Absent  the  protections  afforded  by  the 
proposed  Final  Judgment,  a  reconnaissance 
satellite  system  prime  contractor  that  teams 
with  Northrop  risks  the  loss  of  its  proprietary 
information  to  the  former  TRW's  satellite 
system  business,  and  a  radar  or  EO/IR 
supplier  that  teams  with  the  former  TRW 
satellite  system  business  risks  the  loss  of  its 
proprietary  information  to  Northrop. 

Effect  of  the  Merger  on  the  SBR  Program 

If  Northrop  owns  TRW,  it  will  have  the 
incentive  to  deny  access  to  the  Northrop 
payloads  if  it  believes  that  doing  so  will 
lessen  the  ability  of  its  competitors  to 
compete  successfully  for  the  specific 
reconnaissance  satellite  system  program. 
This  incentive  will  be  strongest  when 
Northrop  believes  that  the  presence  on  a 
team  of  either  the  Northrop  payload  or  the 
TRW  prime  contractor  capabilities  provides 
the  greatest  chance  of  deciding  the 
competition  in  that  team's  favor. 

The  SBR  program  is  an  immediate  example 
of  how  the  merged  firm  would  have  the 
ability  and  incentive  to  deny  its  competitors 
access  to  a  Northrop  payload.  TRW  plans  to 
compete  to  be  the  prime  contractor  for  the 
SBR  program,  and  is  a  likely  bidder  on  future 
space-based  radar  programs  as  well.  Northrop 
is  one  of  only  two  companies  with  the  ability 
to  provide  payloads  for  radar  reconnaissance 
satellite  system  programs,  including  the  SBR 
program.  The  prime  contractors  and  radar 
payload  providers  must  work  together  at  an 
early  stage  to  develop  an  integrated  system 
that  can  perform  the  mission  required  by  the 
SBR  program.  The  competition  for  the  SBR 
program  will  be  between  teams,  each  with  a 
potential  prime  contractor  and  potential 
payload  provider.  The  U.S.  Government  will 
choose  the  team  that  offers  the  best  value.  No 
prime  contractor/radar  payload  teams  have 
yet  been  formed. 

An  important  factor  in  competing  for  the 
SBR  program  is  the  performance  of  the  radar 
payload.  The  purpose  of  any  space-based 
radar  program  is  to  gather  and  transmit 
information  with  the  use  of  radar  technology, 
and  the  team  with  the  best-performing  radar 
will  have  an  advantage  in  the  competition. 
The  U.S.  Government  is  likely  to  prefer 
Northrop  to  supply  the  SRB  payload,  and  so 
is  more  likely  to  award  the  prime  contract  to 
a  team  including  a  Northrop  payload.  The 
prime  contractors  and  Northrop  are  aware  of 
this. 

,    After  the  proposed  acquisition,  Northrop 
will  thus  have  the  ability  and  incentive  to 
foreclose  SBR  prime  contractor  competitors 
by  denying  them  the  Northrop  payload  or  by 
making  personnel,  investment,  design,  and 
other  payload-related  decisions  that 
disadvantage  those  competitors.  Northrop's 
incentive  to  do  so  is  straightforward — by 
winning  both  the  SBR  prime  contractor 


competition  and  the  SBR  payload 
competition,  it  will  make  more  money  than 
if  it  wins  only  the  SBR  payload  competition 
under  existing  DoD  regulations.  Northrop 
could  not  earn  the  same  profit  by  simply 
raising  its  payload  price  because  DoD  has  the 
ability  to  audit  defense  subcontractor  costs 
and  prevent  overcharging  through  various 
pressures  and  the  threat  of  lost  future 
business.  In  economic  terms,  Northrop  is  not 
able  to  extract  all  of  the  economic  rents  at  the 
payload  level.  The  ability  to  obtain 
additional,  otherwise  unobtainable,  profits  by 
being  both  the  prime  contractor  and  the 
payload  supplier  gives  Northrop  the 
incentive  to  foreclose  competitors. 

Absent  the  protections  afforded  by  the 
proposed  consent  decree,  the  United  States 
would  be  harmed  because  innovation  in  the 
SBR«program  and  similar  future  programs 
would  be  lessened,  and  the  United  States 
would  be  less  likely  to  obtain  a  radar 
reconnaissance  satellite  system  that  includes 
both  the  best  prime  contractor  and  the  best 
radar  payload  provider. 

Effect  of  the  Merger  on  the  SBIRS-Low 
Program 

If  the  post-merger  Northrop  has  already 
been  chosen  to  be  the  prime  contractor  on  an 
EO/IR  reconnaissance  satellite  system 
program,  it  will  have  the  incentive  and 
ability  to  choose  its  own  payload  for  that 
system  and  program  on  a  basis  other  than  the 
competitive  merits.  If  Northrop  should 
choose  its  own  payload  under  these 
circumstances,  it  would  lessen  the  ability 
and  incentive  of  competitors  to  compete  for 
the  payload,  and  thus  harm  the  United  States 
by  diminishing  innovation  and  increasing 
program  costs. 

Prior  to  the  merger,  TRW  was  selected  as 
the  prime  contractor  for  SBIRS-I.ow,  and  has 
the  authority  to  choose  the  EO/IR  payload 
that  will  be  used  on  the  satellite,  subject  to 
the  approval  of  the  U.S.  Government.  Before 
that  selection  is  made,  the  government's 
SBIRS-Low  acquisition  strategy  calls  for  a 
continuing  competition  between  Northrop 
and  the  only  other  supplier  to  provide  the 
payload.  Under  an  agreement  with  the  U.S. 
Government,  TRVy  was  given  broad  authority 
to  run  that  competition  and  determine  the 
winner.  This  authority  has  passed  to,  and 
may  be  exercised  by,  Northrop  through  its 
purchase  of  TRW. 

Northrop  will  benefit  after  the  acquisition 
if  the  Northrop  EO/IR  payload  is  chosen  for 
SBIRS-Low.  Northrop  will  receive  the 
additional  profit  generated  by  the  EO/IR 
payload  contract,  and  will  be  in  an  improved 
position  to  win  future  EO/IR  payload 
contracts  because  of  the  experience  gained 
through  SBIRS-Low.  Northrop  thus  has  the 
incentive  to  influence  the  competition  to 
increase  the  chances  that  its  payload  will  be 
chosen. 

Even  though  the  U.S.  Government  has  the 
authority  to  approve  the  SBIRS-Low  payload 
choice  made  by  a  post-merger  Northrop, 
Northrop  as  the  prime  contractor  will  still 
have  the  ability  to  influence  the  competition. 
Northrop  would  be  able  to  effect  design 
changes  to  the  SBIRS-Low  satellite  or  the 
system  as  a  whole  that  would  favor  the 
Northrop  payload  or  increase  the  costs  to 


competitors  of  designing  and  producing  a 
winning  payload. 

Northrop's  post-merger  ability  to  influence 
the  selection  of  itself  as  the  supplier  for  the 
SBIRS-Low  payload  will  substantially  lessen 
competition  by  reducing  the  ability  of  its 
competitor  to  win  the  award  even  if  its 
payload  is  a  better  value  for  the  United 
States.  The  United  States  will  be  harmed  by 
its  inability  to  obtain  the  best-quality  SBIRS- 
Low  payload  at  the  lowest  cost. 

Entry 

Successful  entry  into  the  complex,  high 
technology  markets  for  radar  reconnaissance 
satellite  systems,  radar  reconnaissance 
satellite  payloads,  EO/IR  reconnaissance 
satellite  systems,  and  EO/IR  reconnaissance 
satellite  payloads  would  not  be  timely,  likely, 
or  sufficient  to  deter  any  unilateral  or 
coordinated  exercise  of  market  power  as  a 
result  of  the  transaction.  It  would  be 
extremely  difficult  for  a  new  entrant  to 
establish  the  technological  expertise  required 
to  compete  successfully  in  any  of  these 
markets,  competitions  are  intermittent  and 
infrequent,  and  require  a  substantial  initial 
investment. 

Potential  Harm 

The  Complaint  summarizes  the  potential 
harm  to  competition  resulting  from  the 
proposed  merger.  It  alleges  that  the 
transaction  will  likely  have  the  following 
anticompetitive  effects,  among  others: 
competition  generally  in  the  development, 
production,  and  sale  of  radar  reconnaissance 
satellite  systems,  radar  reconnaissance 
satellite  payloads,  EO/IR  reconnaissance 
satellite  systems,  and  EO/IR  reconnaissance 
satellite  payloads  would  be  substantially 
lessened;  prices  for  radar  reconnaissance 
satellite  systems,  radar  reconnaissance 
satellite  payloads,  EO/IR  reconnaissance 
satellite  systems,  and  EO/IR  reconnaissance 
satellite  payloads  would  likely  increase;  and 
quality  and  innovation  in  each  of  these 
markets  would  decline. 

m.  Explanation  of  the  Proposed  Final 
ludgment 

The  vertical  combination  of  Northrop  and 
TRW  offers  benefits  to  the  United  States  that 
could  not  be  obtained  if  structural  relief  were 
imposed.  See  section  VI,  infra.  The  United 
States,  therefore,  has  consented  in  the  unique 
circumstances  of  this  case  to  the  strict 
behavioral  remedies  described  below.  The 
proposed  Final  Judgment  preserves 
competition  in  the  relevant  radar  or  EO/IR 
reconnaissance  satellite  system  and  payload 
markets  by  requiring  specific  non- 
discriminatory conduct  from  Northrop  to 
prevent  the  foreclosure  from  these  markets  of 
competing  prime  contractors  and  payload 
providers.  Section  IV.  A  of  the  proposed  Final 
judgment  sets  out  requirements  to  ensure 
that  Northrop  will  select  the  payload  on  a 
non-discriminatory  basis  when  Northrop  has 
already  been  selected  as  the  prime  contractor 
for  a  given  reconnaissance  satellite  system 
program.  This  section  addresses  immediate 
competitive  concerns  related  to  Northrop's 
post-merger  conduct  in  the  SBIRS-Low 
program,  as  well  as  conduct  in  future 
reconnaissance  satellite  system  programs 
where  Northrop  is  selected  as  the  prime 
contractor. 
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iSection  IV. B  ensures  that,  after  the  merger, 
Northrop  will  make  its  payloads  available  on 
a  non-discriminatory  basis  to  other  prime 
contractor  competitors  in  those 
reconnaissance  satellite  system  programs  for 
which  Northrop  has  not  yet  been  selected  as 
the  prime  contractor  or  the  payload  provider. 
It  addresses  immediate  competitive  concerns 
related  to  Northrop's  post-merger  conduct  in 
the  SBR  program,  as  well  as  conduct  in 
future  reconnaissance  satellite  system 
programs  for  which  Northrop  is  a  prime 
contract  competitor  and  has  the  opportunity 
to  select  its  own  radar  or  EO/IR  payload. 
Section  fV.F  establishes  firewall  provisions 
designed  to  protect  the  confidential  business 
information  of  Northrop's  satellite  prime 
competitors  and  radar  and  EO/IR  payload 
competitors.  Four  final  Sections  of  the 
proposed  Final  Judgment  ensure  compliance 
with  its  terms.  Section  V  provides  for  the 
appointment  of  a  Compliance  Officer  and 
defines  his  or  her  powers  and 
responsibilities;  Section  VI  reserves 
irtiportant  investigatory  and  enforcement 
powers  for  the  Antitrust  Division  of  the 
United  States  Department  of  Justice;  Section 
VII  permits  the  Court  to  impose  substantial 
civil  penalties  for  violations  of  the  Final 
Judgment;  and  Section  VIII  confirms  the 
Court's  continuing  jurisdiction  to  modify  and 
enforce  the  proposed  Final  Judgment. 

Non-Discrimination 

Section  IV.  A  of  the  proposed  Final 
Judgment  establishes  that  when  Northrop  is 
the  prime  contractor  for  a  reconnaissance 
satellite  system  program,  is  responsible  for 
selecting  the  payload,  and  has  the 
opportunity  to  select  its  own  payload, 
Northrop  must  select  the  payload  on  a 
competitive  and  non-discriminatory  basis.  To 
ensure  that  it  makes  an  impartial  payload 
selection,  Northrop  must  propose  and  obtain 
approval  of  payload  source  selection  criteria 
from  the  Compliance  Officer  and 
communicate  the  criteria  to  all' competing 
payload  suppliers.  Should  the  Compliance 
Officer  not  approve  the  criteria,  the  Secretary 
of  the  Air  Force  shall  have  the  sole  discretion 
to  approve,  alter,  or  set  the  selection  criteria. 
Under  these  circumstances,  Northrop  shall 
also  provide  information  regarding  its 
reconnaissance  satellite  systems  to  its  in- 
house  proposal  teams  and  bona  fide  payload 
competitors,  and  make  all  personnel, 
resource  allocation,  and  satellite  system 
design  decisions  on  a  non-discriminatory 
basis.  If  Northrop  selects  its  own  payload,  it 
must  fully  explain  the  basis  for  that  selection 
to  and  seek  the  prior  approval  of  the 
Compliance  Officer.  Where,  however, 
Northrop  notifies  the  Compliance  Officer  that 
it  has  elected  not  to  use  or  supply  its  payload 
to  itself  as  prime  contractor,  it  need  not 
comply  with  the  above  requirements. 

Section  IV. B  requires  that  when  Northrop 
is  either  a  competitor  or  potential  competitor 
for  a  prime  contractor  position  on  a 
reconnaissance  satellite  system  program  in 
which  it  has  the  opportunity  to  select  its  own 
payload,  it  must  supply  its  payload  on  a  non- 
discriminatory basis  to  all  prime  contractors 
that  have  expressed  to  Northrop  a  potential 
desire  to  utilize  it.  To  that  end,  Northrop  is 
required  to  supply  its  payload  and  related 
information  to  all  such  prime  contractors  in 


a  manner  that  does  not  favor  its  in-house 
proposal  team.  For  the  purpose  of  bidding  on 
satellite  competitions  and  similar  activities, 
it  must  also  negotiate  in  good  faith  with  such 
prime  contractors  to  enter  into  commercially 
reasonable  nonexclusive  teaming  agreement 
and  contracts  that  do  not  discriminate  in 
favor  of  its  in-house  proposal  team.  These 
teaming  agreements  will  be  subject  to  the 
approval  of  the  Complian|:e  Officer  and  the 
Secretary  of  the  Air  Force.  Northrop  also 
must,  on  a  non-discriminatory  basis,  make  all 
personnel,  resource  allocation,  and  design 
decisions  concerning  its  payload  and  provide 
information  regarding^  its  payload  to 
contractors  with  which  it  has  teamed.  If  the 
Compliance  Officer  concludes  that  Northrop 
has  failed  to  comply  with  these  requirements, 
the  Secretary  of  the  Air  Force  has  the  sole 
discretion  to  decide  with  whom,  and  on  what 
terms,  Northrop  enters  into  such  teaming 
relationships.  ^ 

The  non-discrimination  rules  of  Section 
IV. A  and  fV.B  are  the  central  provisions  of 
this  proposed  Final  Judgment  and  apply  to  a 
wide  variety  of  conduct:  the  provision  of 
information  to  competitors  and  in-house 
teams,  payload  selection  criteria,  payload 
-selection,  entering  into  contracts  or  teaming 
agreements,  and  numerous  other  decisions 
affecting  such  matters  as  personnel,  design 
and  investment.  The  term  "discriminate"  is 
defined  in  Section  n.N.  of  the  proposed  Final 
Judgment  as  meaning  "to  choose  or 
advantage  Northrop  or  to  reject  or 
disadvantage  a  Northrop  prime  or  payload 
competitor  for  any  reason  other  than  the 
competitive  merits;  provided,  however,  that 
the  determination  of  compliance  or  non- 
compliance with  the  non-discrimination 
provisions  of  this  Final  Judgment  shall  take 
into  account  that  different  firms  will  take 
different  competitive  approaches  that  may 
result  in  differences,  individually  or 
collectively*   *   *"  in  a  number  of  factors. 

What  this  means  in  practice  is  that  the 
United  States  will  require  Northrop  to  be 
equally  aggressive  in  supporting  all 
competing  teams.  While  different  firms  will 
follow  different  competitive  and  technical 
approaches  when  competing  for 
reconnaissance  satellite  systems  and 
payloads,  differences  in  treatment  must  be 
merit-driven.  Northrop  will  not  be  permitted 
to  favor  its  in-house  approach  and 
undermine  competing  teams  and  their 
innovation  approaches.  The  proposed  Final 
Judgment  recognizes  that  discrimination  may 
result  from  either  a  single  event,  such  as  a 
important  design  decision,  or  from  a  series  of 
smaller  actions. 

Sections  IV.  A  and  IV.B  of  the  Final 
Judgment  preserve  competition  by  providing 
other  payload  and  prime  contract 
competitors  the  opportunity  to  provide 
meaningful  competition  in  their  respective 
markets  and  by  ensuring  that  Northrop  makes 
payload  selections  in  the  best  interests  of  the 
U.S.  Government.  Absent  these  requirements, 
Northrop  could  deny  other  payload 
competitors  access  to  its  reconnaissance 
satellite  systems  information  or  make 
discriminatory  selections  regarding  its 
satellite  systems,  thereby  precluding 
competitors  from  competing  to  provide  the 
payload.  Likewise,  Northrop  could  deny 


access  to  its  payloads  and  thereby  deny  its 
prime  contractor  competitors  the  opportunity 
to  provide  meaningful  competition,  and  deny 
the  U.S.  Government  the  benefits  of  that 
competition.  These  provisions  ensure  that 
DoD  has  the  maximum  possible  number  of 
potential  teaming  possibilities  in  response  to 
a  request  for  proposals  and  thai  the  highest- 
value  payload  and  reconnaissance  satellite 
system  are  selected.  Absent  these  provisions, 
foreclosure  by  Northrop  would  reduce 
incentives  to  innovate  and  reduce  the 
number  of  innovation  approaches,  thus 
harming  the  U.S.  Government. 

Firewalls 

Section  IV. F  of  the  proposed  Final 
Judgment  requires  that  Northrop  maintain  its 
payload  business  separate  and  apart  from  its 
satellite  prime  business.'  These  provisions 
prevent  the  flow  of  information  between  the 
two  businesses  by  requiring  Northrop  to 
establish  separate  communication  networks, 
maintain  separate  locations,  and  use 
reasonable  efforts  to  avoid  transferring 
employees  between  the  businesses.  These 
firewall  provisions  further  prevent 
Northrop's  payload  business  from  making 
available  to  its  satellite  prime  business  any 
non-public  information  provided  by  a  prime 
contract  competitw  to  Northrop  as  the 
payload  provider.  This  will  preserve 
competition  by  assuring  other  prime  contract 
competitors  that  their  confidential 
reconnaissance  satellite  system  information 
will  not  be  shared  with  Northrop's  satellite 
prime  business,  thereby  encouraging  them  to 
team  their  satellite  systems  with  Northrop's 
payloads,  providing  DoD  with  the  maximum 
number  of  teaming  possibilities,  and 
preserving  the  greatest  number  of  innovation 
paths.  Similar  provisions  assure  other 
payload  competitors  that  their  confidential 
payload  information  will  not  be  shared  with 
Northrop's  payload  business. 

Enforcement 

To  assure  compliance  with  the  Final 
Judgment.  Section  V  requires  the  Secretary  of 
Defense  to  appoint  a  Compliance  Officer 
who,  by  the  terms  of  the  Final  Judgment,  has 
all  necessary  investigative  and  enforcement 
powers.  The  Compliance  Officer,  an 
employee  of  the  U.S.  Government,  is 
authorized  to  hire,  at  the  expense  of 
Northrop,  a  team  of  contractors  and  other 
technical  personnel  to  assist  him  or  her  in 
monitoring  and  ensuring  compliance  with 
the  proposed  Final  Judgment.  The  team  is 
limited  to  ten  hired  consultants,  absent  the 
approval  of  the  Secretary  of  the  Air  Force  to 
increase  that  number.  Northrop  may  not 
object  to  the  Compliance  Officer  selected  by 
the  Secretary  of  Defense,  must  use  its  best 
efforts  to  assist  the  Compliance  Officer,  and 
may  take  no  action  to  interfere  with  or 
impede  his  or  her  duties.  In  practice,  it  is 
expected  that  the  Compliance  Officer  will  be 
proactive  and  will  intercede  early  on  to 
address  and  remedy  any  issues  informally. 


'The  proposed  Final  Judgment  describes  this 
business  as  the  "current  TRW  Space  &  Electronics 
Satellite  Systems  business."  This  unit,  which 
conducts  "TRWs  satellite  system  prime  contracting 
business,  will  conduct  that  business  for  the 
combined  company,  and  the  proposed  Final 
Judgment  will  apply  to  any  future  reorganization. 
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The  consequences  of  a  violation  of  the 
proposed  Final  Judgment,  apart  from  the 
significant  civil  penalties  discussed  below, 
are  severe  and  substantial.  Under  Section 
IV. A  of  the  proposed  Final  Judgment,  if  the 
Compliance  Officer  concludes  that  Northrop 
discriminated  in  its  own  favor  in  either  its 
payload  selection  or  the  selection  process, 
the  Secretary  of  the  Air  Force  is  given  "the 
sole  discretion  to  choose  the  [pjayload 
supplier"  and  to  dismiss  Northrop's 
selection.  Under  Section  IV. B  of  the  proposed 
final  Judgment,  if  the  Compliance  Officer 
concludes  that  Northrop  discriminated  in 
favor  of  its  in-house  team,  or  failed  to 
negotiate  in  good  faith  or  enter  into  a 
commercially  reasonable  teaming  agreement 
or  contract,  the  Secretary  of  the  Air  Force  is 
given  "the  sole  discretion  to  decide  with 
whom,  and  on  what  terms,  Northrop  enters 
into  such  teaming  relationships.  *   *   *   "  In 
effect,  if  the  Compliance  Officer  determines 
that  Northrop  has  discriminated  in  its  own 
favor  in  a  manner  prohibited  by  the  proposed 
Final  Judgment,  the  Secretary  of  the  Air 
Force  is  authorized  to  reverse  any  decision 
made  by  Northrop  and  to  determine  whether 
and  on  what  terms  Northrop  will  participate 
in  the  bid  under  consideration.  These 
provisions  collectively  ensure  that  the  U.S. 
Government,  after  the  merger,  will  be  able  to 
detect  discriminatory  conduct  prohibited  by 
the  proposed  Final  Judgment  and  to  remedy 
quickly  any  selection  or  agreement  that 
violates  the  proposed  Final  Judgment. 

Sections  VI,  VII  and  VIII  of  the  proposed 
Final  Judgment  confirm  the  significant 
investigative  and  enforcement  authority  of 
the  Antitrust  Division  of  the  U.S.  Department 
of  Justice  in  this  matter  and  the  continuing 
supervisory  jurisdiction  of  the  Court  in 
implementing  the  Judgment.  The  Antitrust 
Division,  among  other  things,  will  be 
permitted  to  inspect  and  copy  Northrop's 
documents;  interview  Northrop's  officers, 
employees,  or  agents;  and  request  reports 
from  Northrop.  The  Antitrust  Division  will 
also  have  the  discretion  to  seek  enforcement 
of  the  proposed  Final  Judgment  from  the 
Court,  which  may  order  Northrop  to  pay  civil 
penalties  of  up  to  $10  million  for  each 
violation  of  the  Final  Judgment.  It  is 
anticipated  that  the  Antitrust  Division  and 
the  General  Counsel  of  the  DoD  will  work 
closely  together  in  enforcing  the  terms  of  the 
Final  Judgment,  and  the  Antitrust  Division 
may  take  enforcement  actions  either  on  the 
recommendation  of  the  General  Counsel  of 
the  DoD  or  on  its  own  initiative. 

IV.  Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Clayton  Act,  15  U.S.C.  15, 
provides  that  any  person  who  has  been 
injured  as  a  result  of  conduct  prohibited  by 
the  antitrust  laws  may  bring  suit  in  Federal 
court  to  recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorney's  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither  impair 
nor  assist  the  bringing  of  any  private  antitrust 
damage  action.  Under  the  provisions  of 
section  5(a)  of  the  Clayton  Act  (15  U.S.C. 
16(a)],  the  proposed  Final  Judgment  has  no 
prima  facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against  the 
defendants. 


V.  Procedures  Available  For  Modification  of 
the  Proposed  Final  Judgment 

The  United  States  and  defendants  have 
stipulated  that  the  proposed  Final  Judgment 
may  be  entered  by  the  Court  after  compliance 
with  the  provisions  of  the  APPA,  if  the 
United  States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the  Court's 
determination  that  the  proposed  Final 
Judgment  is  in  the  public  interest.  15  U.S.C. 
16(e). 

The  APPA  provides  a  period  of  at  least  60 
days  preceding  the  effective  date  of  the 
proposed  Final  Judgment  within  which  any 
person  may  submit  to  the  United  States 
written  comments  regarding  the  proposed 
Final  Judgment.  15  U.S.C.  16(b).  Any  person 
who  wishes  to  comment  should  do  so  within 
sixty  (60)  days  of  the  date  of  publication  of 
this  Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments.  All 
comments  will  be  given  due  consideration  by 
the  United  States  Department  of  Justice, 
which  remains  free  to  withdraw  its  consent 
to  the  proposed  Final  Judgment  at  any  time 
prior  to  entry.  The  comments  and  the  United 
States'  responses  will  be  filed  with  the  Court 
and  published  in  the  Federal  Register. 
Written  comments  should  be  submitted  to:  J. 
Robert  Kramer  II.  Chief,  Litigation  II  Section, 
Antitrust  Division,  United  States  Department 
of  Justice.  1401  H  Street,  NW.,  Suite  3000. 
Washington.  DC  20530. 

The  proposed  Final  Judgment  provides  that 
the  Court  will  retain  jurisdiction  over  this 
action,  and  the  parties  may  apply  to  the 
Court  for  any  order  necessary  or  appropriate 
for  the  modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VL  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final  Judgment, 
a  full  trial  on  the  merits  against  defendants 
Northrop  and  TRW.  The  United  States  could 
have  brought  suit  and  sought  preliminary 
and  permanent  injunctions  against 
Northrop's  acquisition  of  TRW. 

When  the  United  States  determines  that  a 
horizontal  or  vertical  merger  would  result  in 
a  substantial  lessening  of  competition,  it 
generally  seeks  to  block  the  merger  or  obtain 
structural  relief.  However,  when  a  merger 
offers  significant  efficiencies,  which  cannot 
be  obtained  absent  the  merger  or  if  a 
structural  remedy  is  imposed,  the  United 
States  will  consider  behavioral  remedies. 

With  respect  to  this  transaction,  DoD.  the 
only  customer  for  the  highly  complex 
reconnaissance  satellite  systems  affected  by 
the  transaction,  determined  that,  with  an 
appropriate  decree  resolving  the  vertical 
integration  problems  identified,  the  proposed 
acquisition  offers  the  possibility  of  increased 
competition  for  DoD  space  requirements 
generally  and  of  significant  competitive 
benefits  to  DoD  that  would  not  be  realized  if 
the  merger  did  not  occur.  Following  a 
thorough  review  of  the  transaction,  DoD 
concluded  that  entry  of  the  proposed  Final 
Judgment  would  remedy  its  potential 
anticompetitive  effects,  while  permitting  the 
potential  achievements  of  significant 
benefits.  Given  the  DoD's  conclusion  that  the 


United  States  would  benefit  from  the 
transaction  if  the  competitive  problems  could 
be  remedied,  and  given  the  importance  of  a 
vertically  integrated  firm  structure  to  the 
achievement  of  those  benefits,  the 
Department  of  Justice  determined  that  the 
proposed  Final  Judgment,  containing  strict 
behavioral  prohibitions  and  significant 
potential  sanctions,  is  the  best  available 
means  of  satisfying  the  public  interest  in 
competition.  Neither  the  Department  of 
Justice  nor  the  DoD  considers  this  proposed 
Final  Judgment  to  be  a  general  approval  of 
behavioral  remedies  for  all  vertical  or 
horizontal  mergers,  but  rather  consider  it 
appropriate  here  under  the  unique 
circumstances  of  this  case. 

VII.  Standard  of  Review  Under  the  APPA  for 
Proposed  Final  Judgment 

The  APPA  requires  that  proposed  consent 
judgments  in  antitrust  cases  brought  by  the 
United  States  be  subject  to  a  60-day  comment 
period,  after  which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  court  may 
consider — 

(1)  the  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any.  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e).  As  the  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  has  held,  the 
APPA  permits  a  court  to  consider,  among 
other  things,  the  relationship  between  the 
remedy  secured  and  the  specific  allegations 
set  forth  in  the  government's  complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  See  United 
States  V.  Microsoft  Corp..  56  F.3d  1448. 
1458-62  (D.C.  Cir.  1995). 

In  conducting  this  inquiry,  "the  [CJourt  is 
nowhere  compelled  to  go  to  trial  or  to  engage 
in  extended  proceedings  which  might  have 
the  effect  of  vitiating  the  benefits  of  prompt 
and  less  costly  settlement  through  the 
consent  decree  process."  ^  Rather  "absent  a 
showing  of  corrupt  failure  of  the  government 
to  discharge  its  duty,  the  Court. 


2  119  Cong.  Rec.  24598  (1973).  See  also  United 
States  V.  Gillette  Co.,  406  F.  Supp.  713,  715  (D. 
Mass.  1975).  A  "public  interest"  determination  can 
be  made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C.  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  if  t)elieves 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  No.  93-1463. 
93rd  Cong.  2d  See.  8-9  (1974),  reprinted  in  1974 
U.S.CC.A.N.  6535.  6538. 
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in  making  its  public  interest  finding,  should 
*  *   *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
steitement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances."  ^ 

Accordingly,  with  respect  to  the  adequacy 
of  the  relief  secured  by  the  decree,  a  court 
may  not  "enage  in  an  uru-estricted  evaluation 
of  what  relief  would  best  serve  the  public." 
United  States  v.  BNS  Inc..  858  F.2d  456,  462 
(9th  Cir.  1988),  (quoting  United  States  v. 
Bechtek  Corp.,  648  F.2d  660,  666  (9th  Cir. 
1981)):  see  also,  Microsoft,  56  F.3d  1458  (D.C. 
Cir.  1995).  Precedent  requires  that 

"(tjhe  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instanc,  to  the  discretion  of  the  Attorney 
General.  The  court's  role  in  protecting  the 
public  interest  is  one  of  insuring  that  the 
government  has  not  breached  its  duty  to  the 
public  in  consenting  to  the  decree.  The  court 
is  required  to  determine  not  whether  a 
particular  decree  is  the  one  that  will  best 
serve  society,  but  whether  the  settlement  is 
'within  the  reaches  of  the  public  interest.' 
More  elaborate  requirements  might 
undermine  the  effectiveness  of  antitrust 
enforcement  by  consent  decree."  "i 

The  proposed  Final  Judgment,  therefore, 
should  not  be  reviewed  under  a  standard  of 
whether  it  is  certain  to  eliminate  every 
anticompetitive  effect  of  a  particular  practice 
or  whether  it  mandates  certainty  of  free 
competition  in  the  future.  Court  approval  of 
a  final  judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "(A| 
proposed  decree  must  be  approved  even  if  it 
falls  short  of  the  remedy  the  court  would 
impose  on  its  own,  as  long  as  it  falls  within 
the  range  of  acceptability  or  is  'within  the 
reaches  of  public  interest'."  ^ 

Vni.  Determinative  Documents 

There  are  no  determinative  materials  or 
documents  within  the  meaning  of  the  APPA 
that  the  United  States  considered  in 
formulating  the  proposed  Final  Judgment. 

For  Plaintiff  United  States  of  America: 

].  Robert  Kramer  II,  Chief,  Litigation  II 
Section,  PA  Bar  No.  23963. 

Maribeth  Petrizzi,  Assistant  Chief, 
Litigation  II  Section. 

Robert  W.  Wilder,  Trial  Attorney,  Virginia 
Bar  No.  14479,  U.S.  Department  of  Justice, 
Antitrust  Division,  1401  H  St.,  NW.,  Suite 
3000,  Washington,  DC  20530,  (202)  307- 
0924,  (202)  307-6283  (Facsimile). 


'  United  States  v.  Mid-America  Dairymen,  Inc., 
19T7-1  Trade  Cas.  161,508,  at  71,980  (W.D.  Mo. 
1977). 

■«  United  States  v.  Bechtel.  658  F.2d  at  666 
(internal  citations  omitted)(emphasis  added); 
accord  United  States  v.  BNS  Inc..  858  F.2d  at  463; 
United  Stales  v.  Nai'l  Broadcasting  Co.,  449  F. 
Supp.  1127,  1143  (CD.  Cai.  1978);  United  States  v. 
Giuette  Co.,  406  F.  Supp.  at  715.  See  also  United 
States  V.  Am.  Cyanamid  Co.,  719  F.2d  558,  565  (2d 
Cic.  1983). 

'  United  States  v.  Am.  Tel.  and  Tel  Co.,  552  F. 
Supp.  131,  150  (D.D.C.  1982),  aff^d  sub  nom. 
Maryland  v.  United  States.  460  U.S.  1001  (1983) 
(quoting  United  States  v.  Gillette  Co..  406  F.  Supp. 
at  716);  see  also  United  States  v.  Alcan  Aluminum, 
Ud.,  605  F.  Supp.  619.  622  (W.D.  Ky.  1985). 


Dated:  December  23,  2002. 
Certificate  of  Service 

I,  Robert  W.  Wilder,  hereby  certify  that  on 
December  23,  2002, 1  caused  copies  of  the 
foregoing  Competitive  Impact  Statement  to  be 
served  on  defendants  Northrop  Grumman 
Corporation  and  TRW,  as  indicated  below: 

Counsel  for  Defendant  Northrop 
Grumman:  James  R.  Loftis,  III,  Esquire, 
Gibson,  Dunn  &  Crutcher  LLP,  1050 
Connecticut  Ave.  NW..  Suite  900, 
Washington,  DC  20036-5306,  Telephone  No.: 
(202)  955-8500,  Facsimile  No.:  (202)  467- 
0539,  Via  Facsimile  and  U.S.  Mail. 

Counsel  for  Defendant  TRW  Corporation: 
Brian  C.  Mohr,  Esquire,  Skadden,  Arps.  Slate, 
Meagher  &  Flom  LLP,  1440  New  York 
Avenue,  NW.,  Washington,  DC  20005-2111. 
Telephone  No.:  (202)  371-7774,  Facsimile 
No.:  (202)  661-9067,  Via  Facsimile  and  U.S. 
Mail. 

Robert  W.  Wilder,  Virginia  Bar  No.  14479, 
U.S.  Department  of  Justice,  Antitrust 
Division,  1401  H.  Street,  NW.,  Suite  3000, 
Washington,  DC  20530,  Telephone  No.:  (202) 
307-6336. 

Stipulation  and  Order 

It  is  hereby  Stipulated  by  and  between  the 
undersigned  parties,  subject  to  approval  and 
entry  by  the  Court,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over  each  of 
the  parties  hereto,  and  venue  of  this  action 

is  proper  in  the  United  States  District  Court 
for  the  District  of  Columbia. 

2.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached  may  be 
filed  with  an  entered  by  the  Court,  upon  the 
motion  of  any  party  or  upon  the  Court's  own 
motion,  at  any  time  after  compliance  with  the 
requirements  of  the  Antitrust  Procedure  and 
Penalties  Act  (15  U.S.C.  16),  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  the  United  States 
has  not  withdrawn  its  consent,  which  it  may 
do  at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving  notice 
thereof  on  defendants  and  by  filing  that 
notice  with  the  Court. 

3.  Defendants  shall  abide  by  and  comply 
with  the  provisions  of  the  proposed  Final 
Judgment  pending  entry  of  the  Final 
Judgment  by  the  Court,  or  until  expiration  of 
time  for  all  appeals  of  any  Court  ruling 
declining  entry  of  the  proposed  Final 
Judgment,  and  shall,  from  the  date  of  the 
signing  of  this  Stipulation  by  the  parties, 
comply  with  all  the  terms  and  provisions  of 
the  proposed  Final  Judgment  as  though  they 
were  in  full  force  and  effect  as  an  order  of 
the  Court. 

4.  This  Stipulation  shall  apply  with  equal 
force  and  effect  to  any  amended  proposed 
Final  Judgment  agreed  upon  in  writing  by  the 
parties  and  submitted  to  the  Court. 

5.  If  the  United  States  has  withdrawn  its 
consent,  as  provided  in  paragraph  2  above,  or 
if  the  proposed  Final  Judgment  is  not  entered 
pursuant  to  this  Stipulation,  the  time  has 
expired  for  all  appeals  of  any  Court  ruling 
declining  entry  of  the  proposed  Final 
Judgment,  and  the  Court  has  not  otherwise 
ordered  continued  compliance  with  the 
terms  and  provision  of  the  proposed  Final 


Judgment,  then  the  parties  are  released  from 
all  further  obligations  under  this  Stipulation, 
and  the  making  of  this  Stipulation  shall  be 
without  prejudice  to  any  party  in  this  or  any 
other  proceeding. 

6.  Defendants  represent  that  the  required 
.actions  set  forth  in  Sections  IV  and  V  of  the 
proposed  Final  Judgment  can  and  will  be 
implemented  and  followed  and  that  the 
defendants  will  later  raise  no  claim  of 
hardship  or  difficulty  as  grounds  for  asking 
the  Court  to  modify  any  of  the  provisions 
contained  therein. 

7.  This  Stipulation  shall  be  effective  only 
upon  the  closing  of  the  Northrop  Grumman/ 
TRW  transaction. 

Respectfully  submitted. 

For  Plaintiff 
"^  United  States  of  America:  J.  Robert  Kramer 
II,  Pennsylvania  Bar  No.  23963,  Chief. 
Litigation  II  Section,  Antitrust  Division,  U.S. 
Department  of  Justice.  1401  H  Street,  NW., 
Suite  3000.  Washington.  DC  20530. 
Telephone:  (202)  307-0924.  Facsimile:  (202) 
307-6283. 

For  Defendant 

Northrop  Grumman  Corporation:  Robert  E. 
Nelson,  Corporate  Vice  President,  Business 
Strategy,  Northrop  Grumman  Corporation, 
1840  Century  Park  East,  Los  Angeles, 
California  90067.  Telephone:  (310)  201-3493, 
Fax:  (310)  201-3494. 

For  Defendant  TRW  Inc.:  William  B. 
Lawrence.  Ohio  State  Bar  No.  0031971. 
Executive  Vice  President,  General  Counsel, 
and  Secretary,  TRW,  Inc.,  1900  Richmond 
Road,  Cleveland,  Ohio  44124,  Telephone: 
(216)  291-7230,  Fax:  (216)  291-7872. 

Dated:  December  11.  2002. 


Order 

It  is  so  ordered,  this 
of  ,  2002. 


day 


United  States  District  Court  Judge 

Final  Judgment 

Whereas,  plaintiff.  United  States  of 
America,  filed  its  Complaint  in  this  action  on 
December  11,  2002.  and  plaintiff  and 
defendants.  Northrop  Grumman  Corporation 
("Northrop")  and  TRW  Inc.  ("TRW"),  by 
their  respective  attorneys,  have  consented  to 
the  entry  of  this  Final  Judgment  without  trial  ■ 
or  adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to  any 
issue  of  fact  or  law  herein:  and 

Whereas,  defendants  have  agreed  to  be 
bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  by  the  Court: 
and 

Whereas,  plaintiff  requires  defendants  to 
agree  to  certain  procedures  for  the  purpose  of 
remedying  the  loss  of  competition  alleged  in 
the  Complaint:  and 

Whereas.  defendaiSts  have  represented  to 
the  United  States  that  the  procedi^res 
required  below  can  and  will  be  implemented 
and  followed  and  that  defendants  will  later 
raise  no  claim  of  hardship  or  difficulty  as 
grounds  for  asking  the  Court  to  modify  any 
of  the  provisions  contained  below:  ■< 

Now  Therefore,  befbre  the  taking  of  any 
testimony,  and  without  trial  or  adjudication 
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of  any  issue  of  fact  or  law  herein,  and  upon 
consent  of  the  parties  hereto,  it  is  ordered. 
Adjudged  and  Decreed  as  follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  over  each  of  the 
parties  hereto  and  over  the  subject  matter  of 
this  action.  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted  against 
defendants  under  Section  7  of  the  Clayton 
Act,  as  amended  (15  U.S.C.  18). 

II.  Definition 

As  used  in  this  Final  Judgment: 

A.  "Northrop"  means  defendant  Northrop 
Grumman  Corporation,  a  Delaware 
corporation  with  its  headquarters  in  Los 
Angeles,  California,  its  successors  and 
assigns,  and  its  subsidiaries,  division,  grolips, 
affiliates,  partnerships  and  joint  ventures, 
and  their  directors,  officers,  managers, 
agents,  and  employees  and,  after 
consummation  of  the  acquisition  of  TRW,  all 
TRW  businesses,  subsidiaries,  divisions, 
groups,  affiliates,  partnerships  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents,  and  employees  acquired  by 
Northrop. 

B.  "TRW"  means  defendant  TRW  Inc.,  an 
Ohio  corporation  with  its  headquarters  in 
Cleveland,  Ohio,  its  successors  and  assigns, 
and  its  subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint  ventures, 
and  their  directors,  officers,  managers, 
agents,  and  employees. 

C.  "Defendants"  means,  collectively  or 
individually  as  the  context  requires, 
Northrop  and/or  TRW. 

D.  "DoD"  means  the  United  States 
Department  of  Defense. 

E.  "Secretary  of  Defense"  means  the  United 
States  Secretary  of  Defense,  the  Deputy 
Secretary  of  Defense,  or  the  Secretary  of 
Defense's  designee. 

■  F.  "Secretary  of  the  Air  Force"  means  the 
United  States  Secretary  of  the  Air  Force  or 
the  Secretary  of  the  Air  Force's  designee. 

G.  "Prime"  or  "Prime  Contractor"  means 
any  entity  engaged  in  the  research, 
development,  manufacture,  sale  and/or 
integration  of  Satellite  Systems  that  sells  or 
competes  to  sell  Satellite  Systems  directly  to 
the  United  States  government. 

H.  "Payloadi''  means  the  a.ssembly  or 
assemblies  on  ^Satellite  that,  using  electro- 
optical  technology,  infrared  technology,  or 
radar  technolbgy,  enable  a  Satellite  to 
perform  a  specific  mission.  Payload  also  shall 
include,  with  the  assembly  or  assemblies,  all 
related  components,  software,  interfaces,  any 
other  items  within  the  assembly  or 
assemblies  that  enable  the  Payload  to 
perform  its  contemplated  function,  and  all 
related  technical  data  and  information 
customarily  provided  by  a  Payload  supplier 
to  a  Prime  Contractor  prior  to  entering  into, 
or  ion  the  course  of  working  pursuant  to,  a 
teaming  agreement  or  contract.  Data  and 
information  customarily  provided  includes 
the  types  of  data  and  information  provided 
by  Northrop  to  its  inhouse  Prime  contract 
proposal  team.  Payload  expressly  excludes 
those  payloads  whose  primary  mission  is 
communications. 

I.  "Satellite"  means  an  unmanned  vehicle 
that  is  launched  with  a  Payload  for  the 


purpose  of  collecting  and/or  transmitting 
data  back  to  Earth  and  that  is  designed  either 
to  orbit  the  Earth  or  to  travel  away  fi"om  the 
Earth. 

I.  "Satellite  Systems"  means  any  Satellite 
and  a  system  or  series  of  systems  designed, 
developed,  or  utilized  in  connection  with  the 
operation  of  a  Satellite  and  corresponding 
subsystems  and  ground  systems.  Satellite 
Systems  also  shall  include  all  information 
related  to  interfaces  and  any  other  defining 
parameters  or  specifications  that  enable  the 
Pavload  to  perform  its  contemplated 
function,  and  all  related  technical  data  and 
information,  customarily  provided  by  a 
Satellite  Systems  Prime  Contractor  to  a 
Payload  supplier  prior  to  entering  into,  or  in 
the  course  of  working  pursuant  to,  a  teaming 
agreement  or  contract.  Information  and  data 
customarily  provided  includes  the  types  of 
information  and  data  provided  by  Northrop 
to  its  in-house  Payload  proposal  team. 

K.  "Northrop  Payload  Business"  means 
that  portion  of  Northrop  engaged  in  the 
research,  development,  manufacture,  or  sale 
of  Payloads,  excluding  former  TRW  Payload 
entities. 

L.  "Northrop  Satellite  Prime  Business" 
means  that  portion  of  Northrop,  or  the  TRW 
entity  acquired  by  Northrop,  that  is  engaged 
in  the  Satellite  Systems  integration  business, 
including  the  research,  development, 
manufacture,  or  sale  of  Satellite  Systems  or 
otherwise  conducting  business  as  a  Satellite 
Systems  integrator,  and  that  performs 
contracts  directly  for  the  United  States 
government. 

M.  "United  States  Government  Satellite 
Program"  or  "Program"  means  any  Satellite 
program  executed  by  the  DoD,  which 
includes  the  National  Reconnaissance  Office. 

N.  "Discriminate"  means  to  choose  or 
advantage  Northrop,  or  to  reject  or 
disadvantage  a  Northrop  Prime  or  Payload 
competitor,  in  the  procurement  process  for 
any  reason  other  than  the  competitive  merits; 
provided,  however,  that  the  determination  of 
compliance  or  non-compliance  witft  the  non- 
discrimination provisions  of  this  Final 
judgment  shall  take  into  account  that 
different  firms  will  take  different  competitive 
approaches  that  may  result  in  differences, 
individually  and  collectively,  in  price, 
schedule,  quality,  data,  personnel, 
investment  (including  but  not  limited  to, 
independent  research  and  development), 
technology,  innovations,  design,  and  risk. 

O.  The  terms  "and"  and  "or"  have  both 
conjunctive  and  disjunctive  meanings. 

P.  The  terms  "he"  and  "his"  also  include 
"she"  and  "her." 

ni.  Applicability 

This  Final  Judgment  applies  to  Northrop 
and  TRW,  as  defined  above,  and  all  other 
persons  in  active  concert  or  participation 
with  any  of  them  who  receive  actual  notice 
of  this  Final  Judgment  by  personal  service  or 
otherwise. 

rV.  Required  Conduc:t 

A.  When  Northrop  is  the  Prime  Contractor 
for  a  United  States  Government  Satellite 
Program,  has  the  responsibility  to  select  a 
Payload. for  the  Satellite,  and  has  the 
opportunity  to  select  its  own  Payload,  the 
following  is  required:   ■ 


(1)  Northrop  shalh 

(a)  Select  the  Payload  on  a  competitive  and 
non-discriminatory  basis: 

(b)  on  a  non-discriminatory  basis,  provide 
information,  as  set  forth  in  Definition  J, 
regarding  Satellite  Systems  to  its  in-house 
Payload  proposal  teams  and  any  bona  fide 
Payload  competitors; 

(c)  make  all  personnel,  resource  allocation, 
and  design  decisions  regarding  Satellite 
Systems  on  a  non-discriminatory  basis;  and 

(d)  propose  non-discriminatory  Payload 
source  selection  criteria,  obtain  approval 
from  the  Compliance  Officer  (as  defined  in 
Section  V,  below)  for  such  criteria  before  the 
Payload  providers  are  formally  solicited,  and 
communicate  the  approved  source  selection 
criteria  to. all  competing  Payload  suppliers. 
The  Compliance  Officer  shall  not 
unreasonably  withhold  approval  of  the 
selection  criteria  and  shall  approve  or  reject 
the  selection  criteria  within  ten  (10)  business 
days  of  receipt  of  the  criteria.  If  the 
Compliance  Officer  does  not  approve  of  the 
source  selection  criteria  proposed  by 
Northrop,  the  Compliance  Officer  shall  refer 
the  matter  to  the  Secretary  of  the  Air  Force, 
who  shall  have  the  sole  discretion  to  set  non- 
discriminatory source  selection  criteria  to  be 
used  by  Northrop.  The  Secretary  of  the  Air 
Force  shall  approve  or  alter  the  source 
selection  criteria  within  five  (5)  business 
days  of  the  decision  of  the  Compliance 
Officer. 

(2)  When  Northrop  is  the  Prime  Contractor 
for  a  United  States  Government  Satellite   , 
Program,  if  it  has  decided  to  select  a 
Northrop  Payload,  it  shall  seek  the  prior 
approval  of  the  Compliance  Officer  and  fully 
explain  the  reasons  for  the  proposed  source 
selection.  The  Compliance  Officer  shall 
review  the  proposed  selection  of  Northrop, 
and  shall  approve  or  reject  the  selection 
within  ten  (10)  business  days  of  receiving  the 
selection.  If  the  Compliance  Officer 
concludes  that  Northrop  discriminated  in  its 
own  favor,  either  in  its  Payload  selection  or 
the  selection  process,  he  shall  refer  the 
matter  to  the  Secretary  of  the  Air  Force,  who 
shall  have  the  sole  discretion  to  choose  the 
Payload  supplier.  The  Secretary  of  the  Air 
Force  shalhapprove  or  alter  the  selection 
within  ten  (10)  business  days  of  the  decision 
of  the  Compliance  Officer. 

{3)  In  the  event  Northrop  notifies  the 
Compliance  Officer  in  writing  that:  (i) 
Northrop,  as  the  Prime  Contractor,  elects  not 
to  use  the  Northrop  Payload;  or  (ii)  the 
Northrop  Payload  Business  elects  not  to 
supply  its  Payload  to  the  Northrop  Satellite 
Prime  Business.  Northrop  need  not  comply 
with  the  requirements  of  Section  IV. A  after 
such  notice. 

B.  When  Northrop  is  a  competitor  (or,  for 
potential  future  Programs,  when  Northrop 
has  the  capability  to  compete  and  has  taken 
steps  in  anticipation  of  potentially 
competing)  to  be  the  Prime  Contractor  on  a 
United  States  Government  Satellite  Program 
in  which  Northrop  has  the  opportunity  to 
select  its  own  Payload,  the  following  is 
required: 

(1)  Northrop  shall'r 

(a)  For  each  Program  or  potential  future 
Program  for  which  a  Prime  Contractor 
notifies  Northrop  that  it  potentially  desires  to 
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have  Northrop  supply  the  Payload,  supply 
such  Prime  Contractor  its  Payload  in  a 
manner  that  does  not  discriminate  in  favor  of 
its  in-house  proposal  team  against  any  other 
Prime  Contractor  on  any  basis,  including  but 
not  limited  to,  price,  schedule,  quality,  data, 
personnel,  investment  (including  but  not 
limited  to,  independent  research  and 
development],  technology,  innovations, 
design,  and  risk; 

(b)  for  each  Program  or  potential  future 
Program  for  which  a  Prime  Contractor 
notifies  Northrop  of  a  bona  fide  potential 
desire  to  have  Northrop  supply  the  Payload, 
negotiate  in  good  faith  with  such  Prime 
Contractor  to  enter  into  commercially 
reasonable  nonexclusive  teaming  agreements 
and  contracts  for  the  purpose  of  bidding  on 
Satellite  competitions  and  similar  activities; 
such  agreements  and  contracts  shall  not 
discriminate  in  favor  of  its  in-house  proposal 
team  against  any  other  Prime  Contractor  on 
any  basis,  including  but  not  limited  to,  price, 
schedule,  quality,  data,  personnel, 
investment  (including  but  not  limited  to, 
independent  research  and  development), 
technology,  innovations,  design,  and  risk; 

(c)  prior  to  entering  into  any  such  teaming 
agreements  and  contracts,  provide  to  the 
Compliance  Officer  copies  of  such 
agreements  for  his  approval.  The  Compliance 
Officer  shall  not  unreasonably  withhold 
approval  of  such  agreements  and  contracts, 
and  shall  approve  or  reject  the  agreements 
and  contracts  within  five  (5)  business  days  of 
receipt  of  the  agreement  or  contract.  If  the 
compliance  Officer  does  not  approve  of  the 
terms  of  an  agreement  or  contract,  the 
Compliance  Officer  shall  refer  the  matter  to 
the  Secretary  of  the  Air  Force,  and  Northrop 
shall  enter  into  teaming  agreements  and 
contracts  on  specific  terms  as  required  by  the 
Secretary  of  the  Air  Force,  in  his  sole 
discretion^  such  decision  to  be  made  within 
five  (5)  days  of  the  decision  of  the 
Compliance  Officer; 

(d)  on  a  non-discriminatory  basis,  provide 
information,  as  set  forth  in  Definition  H, 
regarding  its  Payload  to  its  in-house  proposal 
team(s)  and  to  any  Prime  Contractor  that  has 
notified  Northrop  of  a  bona  fide  potential 
desire  to  have  Northrop  supply  its  Payload  or 
with  which  Northrop  has  teamed  to  supply 
its  Payload;  and 

(e)  make  all  personnel,  resource  allocation, 
and  design  decisions  regarding  the  Payload 
on  a  non-discriminatory  basis  between  its  in- 
house  proposal  team(s)  and  any  Prime 
Contractor  with  which  Northrop  has  teamed 
to  supply  its  Payload. 

(2)  If  the  Compliance  Officer  concludes 
that  Northrop  has  discriminated  in  favor  of 
its  in-house  proposal  team,  failed  to  negotiate 
a  teaming  agreement  or  contract  in  good 
faith,  or  refused  to  enter  into  a  commercially 
reasonable  teaming  agreement  or  contract, 
the  Compliance  Officer  shall  refer  the  matter 
to  the  Secretary  of  the  Air  Force  who  shall 
have  the  sole  discretion  to  decide  with 
whom,  and  on  what  terms.  Northrop  enters 
into  such  teaming  relationships,  such 
decision  to  be  made  within  five  (5)  business 
days  of  the  decision  of  the  Compliance 
Officer. 

(3)  Notwithstanding  any  provisions  of  this 
Section  IV.  B,  Northrop  may  refuse  to  supply 


a  Payload  to  any  Satellite  Systems  Prime  if 
the  number  and/or  burden  of  Satellite 
Systems  Primes  seeking  the  benefit  of  this 
Section  becomes  unreasonably  large.  In  such 
event,  Northrop  shall  notify  the  compliance 
Officer,  who  shall  review  the  decision  and 
make  a  recommendation  to  the  Secretary  of 
the  Air  Force  within  ten  (10)  business  days. 
The  Secretsuy  of  the  Air  Force  shall  have  the 
sole  discretion  to  decide  with  whom,  and  on 
what  tenns.  Northrop  enters  into  such 
teaming  relationships,  such  decision  to  be 
made  within  ten  (10)  business  days  of  the 
decision  of  the  Compliance  Officer. 

(4)  In  the  event  that  Northrop  notifies  the 
Compliance  Officer  in  writing  that:  (i) 
Northrop,  as  the  Prime  Contractor,  elects  not 
to  use  the  Northrop  Payload;  or  (ii)  the 
Northrop  Payload  business  elects  not  to 
supply  its  Payload  to  the  Northrop  Satellite 
Prime  Business;  or  (iii)  Northrop  elects  not  to 
compete  at  either  the  Prime  or  Payload  level. 
Northrop  need  not  comply  with  the 
requirements  of  Section  IV.B  after  such 
notice. 

C.  When  the  Northrop  Payload  Business 
enters  into  teaming  agreements  or  contracts 
or  similar  intra-company  arrangements  that 
function  as  teaming  agreements  with  the 
Northrop  Satellite  Prime  Business  or  with 
any  other  potentially  competing  Prime 
Contractor  for  any  Program  or  potential 
future  Program,  and  the  team  engages  in  joint 
investment  or  development  activity  for  that 
Program,  the  provisions  in  this  Final 
Judgment  requiring  non-discriminatory 
behavior  shall  not  require  that  Northrop 
disclose  the  products  and/or  other  results  of 
such  joint  investments  or  developments  of 
one  team  to  any  other  team  for  the  Program 
or  potential  future  Program. 

D.  The  provision  of  any  information, 
technology,  or  product  to  any  party  pursuant 
to  this  Final  Judgment  shall  be  subject  to 
appropriate  confidentiality  agreements  on  the 
treatment  of  competition-sensitive,  national 
security-sensitive,  ITAR-controlled,  and/or 
proprietary  information. 

E.  No  provision  of  this  Final  Judgment 
shall  require  Northrop  to  provide  products, 
services,  or  technology  to  any  party  without 
commercially  reasonable  compensation. 

F.  Northrop  shall  maintain  the  current 
TRW  Space  &  Electronics  Satellite  Systems 
business  ("S&E  Business")  separate  and  apart 
from  the  Northrop  Payload  Business.  To 
assure  the  above.  Northrop: 

(1)  Shall  establish  a  separately  protected 
communications  network  for  the  S&E 
Business  as  distinct  from  the  Northrop 
Payload  Business: 

(2)  shall  maintain  separate  physical 
locations  for  each  such  business: 

(3)  shall  use  commercially  reasonable 
efforts  to  avoid  transferring  employees 
between  the  S&E  Business  and  the  Northrop 
Payload  Business,  and  shall  not  transfer 
personnel,  including  employees  and 
independent  contractors,  between  the  S&E 
Business  and  the  Northrop  Payload  Business 
without  first  requiring  such  transferred 
personnel  to  acknowledge  the  restrictions  of 
this  Final  Judgment  as  set  forth  herein. 
Records  of  such  transfers,  and  copies  of  any 
such  acknowledgments,  shall  be  maintained 
during  the  term  of  this  Final  Judgment,  and 


shall  be  available  for  inspection.  Northrop 
shall  notify  the  Compliance  Officer  of  any 
such  transfers: 

(4)  shall  now  allow  the  S&E  Business  to 
provide,  disclose,  or  otherwise  make 
available  to  the  Northrop  Payload  Business 
any  non-public  information  of  any  Payload 
competitor.  All  non-public  information  that  a 
Payload  competitor  provides  to  the  S&E 
Business  shall  be  used  only  in  Northrop's 
capacity  as  a  Prime  Contractor.  The  Northrop 
Payload  Business  shall  not  provide,  disclose, 
or  otherwise  make  avaiable  to  the  S&E 
Business  any  non-public  information  of  any 
Prime  Contraetor.  All  non-public  information 
that  a  Prime  Contractor  provides  to  the 
Northrop  Payload  Business  shall  be  used 
only  in  fjorthrop's  capacity  as  a  Payload 
supplier;  provided,  however,  that  the 
provisions  of  this  paragraph  shall  not  apply 
if  the  owner  of  the  information  consents  to 

a  broader  lawful  use  of  that  information. 

(5)  shall  within  fifteen  (15)  business  days 
of  the  closing  of  the  transaction,  submit  a 
detailed  plan  for  maintaining  the  Northrop 
Payload  Business  separate  and  apart  from  the 
S&E  Business  to  the  General  Counsel  of  the 
DoD  and  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  and  the 
Assistant  Attorney  General  in  charge  of  the 
Antitrust  Division,  in  consultation  with  the 
General  Counsel  of  the  DoD,  shall  in  his  sole 
discretion  make  changes  to  such  plan  to 
ensure  compliance  with  the  terms  of  this 
Final  Judgment;  and  * 

(6)  provided,  that  nothing  in  this  Final 
Judgment  shall  require  a  separation  of 
Northrop's  Payload  team  and  the  team  for  the 
S&E  Business  at  the  implementation  stage  of 
a  Program  that  has  been  awarded  to  Northrop 
at  the  Prime  and  Payload  level. 

G.  Northrop  shall  inform  all  personnel  of 
both  the  Northrop  Payload  Business  and  the 
S&E  Business  of  the  terms  and  requirements 
of  this  Final  Judgment  and  require  all 
personnel  to  adhere  to  such  provisions. 

H.  When  this  Final  Judgment  places  time 
limits  on  certain  actions  by  the  Compliance 
Officer  and  the  Secretary  of  the  Air  Force, 
such  limits  may  be  modified  by  mutual 
agreement  between  the  Compliance  Officer  or 
the  Secretary  of  Air  Force  and  Northrop. 

I.  (1)  Northrop  shall  bear  all  its  costs  of 
monitoring,  complying  with,  or  enforcing 
this  Final  Judgment,  and  all  such  reasonable 
costs  of  the  DoD  arising  solely  from 
monitoring,  complying  with,  or  enforcing 
this  Final  Judgment,  excluding  the  salaries 
and  benefits  of  United  States  government 
employees,  and  including  but  not  limited  to, 
the  costs  of  the  Compliance  Officer  and  the 
costs  associated  with  the  retention  of  third 
parties  to  assist  the  Compliance  Officer. 

(2)  Northrop  shail  not  charge  to  the  DoD, 
either  directly  or  indirectly,  any  costs  of  DoD 
referred  to  in  Section  IV. 1(1).  Northrop  shall 
not  charge  to  DoD.  either  directly  or 
indirectly,  any  of  Nortrop's  costs,  referred  to 
in  Section  IV. 1(1),  including  any  remedial 
costs,  as  defined  by  Section  rV.I(3);  provided, 
however,  that  costs  referred  to  in  Sectin 
IV. 1(1)  incurred  by  Northrop,  other  than 
remedial  costs,  associated  with  normal 
business  activities  that  could  reasonably  have 
been  undertaken  by  Northrop  in  the  absence 
of  this  Final  Judgment  are  not  subject  to  the 
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charging  restrictions  of  this  Section  IV. 1(2), 
whether  or  not  such  activities  are  affected  by 
this  Final  Judgment;  and  further  provided 
that,  in  the  event  that  the  Antitrust  Division 
seeks  to  have  the  Court  find  Northrop  in 
contempt  or  impose  civil  penalties  and  the 
conduct  at  issue  is  held  by  the  Court  to  be 
compliant  with  the  non-discrimination 
provisions  of  this  Final  Judgment,  the 
remedial  costs  disallowed  pursuant  to  this 
Section  may  be  charged  to  DoD. 

(3)  remedial  costs  are  those  costs,  incurred 
by  Northrop,  relating  directly  to  the 
administration  of  measures  to  remedy 
conduct  of  Northrop  in  violation  of  this  Final 
Judgment,  where  the  following  conditions  are 
met: 

(a)  the  conduct  of  Northrop  was  not 
undertaken  pursuant  to  prior  written 
direction  or  approval  of  the  Compliance 
Officer: 

(b)  the  Secretary  of  the  Air  Force  has  taken 
action  in  accordance  with  Sections  IV.A(2)  or 
IV.B(2)  indicating  concurrence  with  the 
Compliance  Officer's  conclusion  that 
Northrop  has  engaged  in  conduct  in  violation 
of  this  Final  Judgment  with  respect  to  a 
United  States  Government  Satellite  Program; 
and 

(c)  said  costs  are  incurred  after  the  date  of 
the  Secretary  of  the  Air  Force's  action. 

V.  Appointment  of  Compliance  Officer 

To  effect  the  procedures  set  forth  in  this 
Final  Judgment,  the  Secretary  of  Defense 
shall  appoint  a  Compliance  Officer,  who 
shall  be  an  employee  of  the  United  States 
government.  The  Compliance  Officer  shall 
oversee  compliance  by  the  defendants  with 
the  terms  of  this  Final  Judgment,  and  shall 
have  the  power  and  authority  to  oversee  such 
compliance  and  such  other  powers  as  this 
Court  deems  appropriate. 

A.  To  perform  his  duties  and 
responsibilities,  and  subject  to  any  legally 
recognized  privilege,  the  Compliance  Officer 
may: 

(1)  Investigate  any  complaint  or 
representation  made  to  him  or  made 
available  to  him  with  respect  to  any  matter 
arising  in  relation  to  or  connected  with 
compliance  by  Northrop  with  this  Final 
Judgment; 

(2)  interview  any  Northrop  personnel, 
subject  to  the  reasonable  convenience  of  such 
personnel,  without  restraint  or  interference 
by  Northrop; 

(3)  during  normal  business  hours,  inspect 
and  copy  any  document  in  the  possession, 
custody  of  Northrop; 

(4)  during  normal  business  hours,  obtain 
reasonable  access  to  any  systems  or 
equipment  to  which  Northrop  personnel 
have  access; 

(5)  during  normal  business  hours,  obtain 
access  to  and  inspect  any  physical  facility, 
building,  or  other  premises  to  which 
Northrop  personnel  have  access; 

(6)  require  Northrop  to  provide 
compilations  of  documents,  data,  and  other 
information  to  Compliance  Officer  in  such 
form  as  the  Compliance  Officer  may  direct; 

(7)  solicit  and  accept  conmients  from  third 
parties; 

(8)  utilize  DoD  or  other  United  States 
government  staff  as  appropriate  to  assist  in 
the  execution  of  the  Final  Judgment; 


(9)  hire,  at  the  cost  and  expense  of 
Northrop,  a  third  party  (or  third  parties)  to 
assist  in  the  execution  of  this  Final  Judgment, 
which  third  party  (or  third  parties)  shall  be 
solely  accountable  to  the  Compliance  Officer, 
and  shall  have  such  duties  responsibilities  as 
determined  by  the  Compliance  Officer  and 
that  do  not  exceed  the  Compliance  Officer's 
duties  and  responsibilities  as  set  forth  in  the 
Final  Judgment;  provided,  however,  that  the 
professional  staff  (including  third  party 
consultants)  reporting  to  the  Compliance 
Officer  shall  be  no  larger  than  ten  (10) 
persons  (measured  by  full-time  equivalents), 
with  such  maximum  to  be  expanded  solely 
with  the  permission  of  the  Secretary  of  the 
Air  Force  as  necessary  to  the  execution  of 
this  Final  Judgment;  and  provided  that  such 
professional  staff  (including  third  party 
consultants)  shall  maintain  the 
confidentiality  of  business  sensitive  or 
proprietary  information  and  documents  of 
Northrop  or  any  other  person;  and 

(10)  advise  Northrop  as  soon  as  practical  of 
the  material  nature  of  assertions  or 
allegations  of  noncompliance  that  the 
Compliance  Officer  intends  to  investigate 
and,  within  reasonable  time  limits  set  by  the 
Compliance  Officer,  attempt  to  resolve  any 
deficiencies  in  Northrop's  performing  its 
obligations  under  this  Final  Judgment. 

B.  Defendants  shall  not  object  to  the 
Compliance  Officer  chosen  by  the  Secretary 
of  Defense. 

C.  Defendants  shall  use  their  best  efforts  to 
assist  the  Compliance  Officer  in 
accomplishing  the  procedures  established  in 
this  Final  Judgment.  Defendants  shall  take  no 
action  to  interfere  with  or  to  impede  the 
Compliance  Officer's  accomplishment  of 
these  procedures. 

D.  Defendants  shall  furnish  to  the 
Compliance  Officer  a  compliance  report,  to 
be  submitted  as  directed  by  the  Compliance 
Officer,  but  in  any  event  no  less  frequently 
than  on  an  annual  basis  or  more  frequently 
than  quarterly.  The  compliance  report  shall 
contain  an  affidavit  that  describes  the  actions 
defendants  have  taken  and  the  steps 
defendants  have  implemented  to  comply  . 
with  the  terms  of  this  Final  Judgment.  The 
Compliance  Officer  may  direct  defendants  to 
include  in  their  report  any  other  information 
the  Compliance  Officer  deems  useful  or 
necessary. 

E.  The  Compliance  Officer  shall  report  in 
writing  on  an  annual  basis  to  the  Secretary 
of  the  Air  Force,  the  General  Counsel  of  the 
DoD  and  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division  a  summary 
of  the  actions  the  Compliance  Officer  has 
undertaken  in  performing  his  duties  pursuant 
to  this  Final  Judgment.  Such  report  shall 
include  any  compliance  reports  submitted  by 
defendants  to  the  Compliance  Officer 
pursuant  to  Subsection  D  above.  If  the 
Compliance  Officer  is  unable  to  perform  his 
duties  for  whatever  reason  the  Compliance 
Officer  shall  promptly  notify  the  above 
individuals.  The  Secretary  of  Defense  shall 
then  appoint  another  Compliance  Officer. 
The  Secretary  of  Defense  shall  have  the  sole 
discretion  to  replace  the  Compliance  Officer 
at  any  time  when  the  Secretary  of  Defense 
considers  such  action  appropriate. 

F.  If  the  Compliance  Officer  has  reason  to 
believe  that  there  has  been  a  failure  of  the 


defendants  to  comply  with  any  term  of  this 
Final  Judgment,  he  shall  notify  the  Secretary 
of  the  Air  Force  and  the  General  Counsel  of 
the  DoD.  As  soon  as  practical,  the 
Compliance  Officer  shall  inform  Northrop 
that  he  has  notified  the  Secretary  of  the  Air 
Force  and  the  general  Counsel  of  the  DoD  of 
the  failure  and  the  material  nature  of  the 
assertion  or  allegation  of  noncompliance. 

VI.  Compliance 

A.  For  the  purposes  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  or  of  determining  whether  the 
Final  Judgment  should  be  modified  or 
vacated  and  subject  to  any  legally  recognized 
privilege,  from  time  to  time  duly  authorized 
representatives  of  the  Antitrust  Division, 
including  consultants  and  other  persons 
retained  by  plaintiff,  shall  upon  written 
request  of  a  duly  authorized  representative  of 
the  Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  and  on  reasonable 
notice  of  defendants  be  permitted: 

(1)  Access  during  defendants  office  hours 
to  inspect  and  copy  or  at  plaintiffs  option  to 
require  defendants  to  provide  copies  of,  all 
books,  ledgers,  conespondence,  memoranda, 
accounts,  records,  and  documents  in  the 
possession,  custody,  or  control  of  defendants 
relating  to  any  matters  contained  in  this  Final 
Judgment;  and 

(2)  To  interview,  either  informally  or  on 
the  record  defendants  officers,  employees,  or 
agents,  who  may  have  their  individual 
counsel  present  regarding  such  matters.  The 
interviews  shall  be  subject  to  the  reasonable 
convenience  of  the  interviewee  and  without 
restraint  or  interference  by  defendants. 

B.  Upon  the  written  request  of  the  Attorney 
general  or  of  the  Assistant  Attorney  General 
in  charge  of  the  Antitrust  Division, 
defendants  shall  submit  such  written  reports 
under  oath  if  requested,  with  respect  to  any 
matter  contained  in  the  Final  Judgment  and 
the  Stipulation  and  Order. 

C.  No  information  or  documents  obtained 
by  the  means  provided  in  this  Section  shall 
be  divulged  by  a  representative  of  plaintiff  to 
any  person  other  than  a  duly  authorized 
representative  of  the  Executive  Branch  of  the 
United  States,  except  in  the  course  of  legal 
proceedings  to  which  the  United  States  is  a 
party  (includijig  grand  jury  proceedings),  or 
for  the  purpos^^f  securing  compliance  with 
this  Final  Judgmiftnt,  or  as  otherwise  required 
by  law. 

D.  If  at  the  time  information  or  documents 
are  furnished  by  defendants  to  plaintiff, 
defendants  represent  and  identify  in  writing 
the  material  in  any  such  information  or 
documents  to  which  a  claim  of  protection 
may  be  asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendants  mark  each  pertinent  page  of  such 
material.  "Subject  to  claim  of  protection 
under  Rule  26(c)(7)  of  the  Federal  Rules  Civil 
Procedure,"  then  ten  (10)  business  days 
notice  shall  be  given  by  plaintiff  to 
defendants  prior  to  divulging  such  material 
in  any  legal  proceeding  (other  than  a  grant 
jury  proceeding)  to  which  defendants  are  not 
a  party. 

E.  When  the  General  Counsel  of  the  DoD 
has  reason  to  believe  that  there  has  been  a 
failure  by  the  defendants  to  comply  with  any 
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term  of  this  Final  Judgment,  the  General 
Counsel  of  the  DoD  shall  notify  the  Assistant 
Attorney  General  in  charge  of  the  Antitrust 
Division. 

F.  The  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division  shall  have 
the  sole  discretion  to  seek  appropriate 
enforcement  of  this  Final  Judgment  with  the 
Court,  either  as  the  result  of  a  referral  or  on 
the  Antitrust  Division's  owfn  initiative. 

VII.  Civil  Penalties 

The  Coiu-t  may  order  Northrop  to  pay  a 
civil  penalty  of  up  to  $10  million  for  each 
violation  of  this  Final  Judgment. 

vni.  Retention  of  Jurisdiction 

This  Court  retains  jurisdiction  to  enable 
any  party  to  this  Final  Judgment  to  apply  to 
this  Court  at  any  time  for  further  orders  and 
directions  as  may  be  necessary  or  appropriate 
to  carry  out  or  construe  this  Final  Judgment, 
to  modify  any  of  its  provisions,  to  enforce 
compliance,  and  to  punish  violations  of  its 
provisions. 

IX.  Third  Party  Rights 

Nothing  in  this  Final  Judgment  is  intended 
to  confer  upon  any  other  persons  any  rights 
or  remedies  of  any  nature  whatsoever 
hereunder  or  by  reason  of  this  Final 
Judgment. 

X.  Expiration  of  Final  Judgment 

This  Final  Judgment  shall  expire  seven  (7) 
years  from  the  date  of  entry;  provided  that, 
before  the  expiration  of  this  Final  Judgment, 
plaintiff,  after  consultation  with  DoD,  may 
petition  the  Court  to  extend  the  Final 
Judgment  for  a  period  of  up  to  three  (3)  years. 
In  no  event  shall  the  terms  of  this  Final 
Judgment  exceed  a  period  of  ten  (10)  years. 

XI.  Public  Interest  Determination 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Date: 

tx)urt  approval  subject  to  procedures  of 
Antitrust  Procedures  and  Penalties  Act,  15 
;.C.  16 


T 


Uriited  States  District  Judge 

[FR  Doc.  03-623  Filed  1-13-03;  8.45  am] 
BILUNG  CODE  4410-1 1-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-002)] 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Advisory 
Committee,  Space  Station  Utilization 
Advisory  Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 


announces  a  meeting  of  the  NASA 
Advisory  Council,  Biological  and 
Physical  Research  Advisory  Committee, 
Space  Station  Utilization  Advisory 
Subcommittee  (SSUAS). 
DATES:  Monday,  February  3.  2003,  8 
a.m.  to  5  p.m.,  and  Tuesday,  February 
4,  2003,  8  a.m.  to  5  p.m. 
ADDRESSES:  South  Shore  Harbour 
Resort,  2500  South  Shore  Blvd.,  League, 
Texas  77573. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Neal  Pellis,  Code  U,  National 
Aeronautics  and  Space  Administration, 
Houston,  TX  77058,  (281)  483-2357. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Advance  notice  of  attendance  to  the 
Executive  Secretary  is  requested.  The 
agenda  for  the  meeting  will  include  the 
following  topics: 

•  Research  Report  on  Increment  Five 
Research  Pleuis  for  Increments  6  and  7 

•  Telecon  with  Investigators 

•  Operations  Report 

•  Office  of  Biological  and  Physical 
Research  Report 

•  International  Space  Station  (ISS) 
Program  Status/Plans 

•  ISS  Payloads  Office  Report 

•  Response  to  Prior 
Recommendations 

•  Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Cktmmittee  Management  Officer, 
National  Aeronautics  and  Space 
Administration . 
[FR  Doc.  03-658  Filed  1-13-03;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Partnerships  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Partnerships 
Advisory  Panel  (National  Services),  to 
the  National  Co\mcil  on  the  Arts  will  be 
held  by  teleconference  from  2  p.m.  to  3 
p.m.  on  January  21,  2003  from  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  20506. 

This  meeting  will  be  open  to  the 
public.  Topics  will  include  review  of 
the  National  Services  application  aind 
discussion  of  guidelines  and  policy 
issues. 


Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
lime  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Fiuther  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Andi  Mathis,  State  and  Regional 
Specialist,  National  Endowment  for  the 
Arts,  Washington,  DC,  20506,  or  call 
202/682-5430. 

Dated:  January  9.  2003. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 

National  Endowment  for  the  Arts. 

|FR  Doc.  03-831  Filed  1-13-03:  8:45  am] 

BiLUNG  CODE  7537-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-2] 

Virginia  Electric  and  Power  Company; 
Notice  of  Docketing,  Notice  of 
Proposed  Action,  and  Notice  of 
Opportunity  for  a  Hearing  for  Renewal 
of  Materials  License  SNM-2501  for  the 
Surry  Independent  Spent  Fuel  Storage 
Installation 

The  U.  S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
considering  an  application  dated  April 
29,  2002,  for  the  renewal  of  materials 
license  SNM-2501  under  the  provisions 
of  10  CFR  part  72,  from  Virginia  Electric 
and  Power  Company  (the  applicant  or 
Virginia  Power)  for  the  receipt, 
possession,  storage  and  tremsfer  of  spent 
fuel  and  other  radioactive  materials 
associated  with  spent  fuel  at  the  Surry 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI),  located  at  the  Surry 
Nuclear  Power  Station  site  in  Surry 
County,  Virginia.  If  granted,  the 
renewed  license  will  authorize  the 
applicant  to  continue  to  store  spent  fuel 
in  a  dry  cask  storage  system  at  the 
applicant's  Siury  ISFSI.  Pursuant  to  the 
provisions  of  10  CFR  part  72,  the 
renewal  term  of  the  license  for  the  ISFSI 
would  be  twenty  (20)  years;  however, 
the  applicant  has  submitted  a  separate 
exemption  request  with  the  license 
renewal  application,  which,  if  granted. 
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would  allow  the  license  to  be  renewed 
for  40  years. 

This  application  was  docketed  under 
10  CFR  part  72;  the  ISFSI  Docket  No.  is 
.72-2. 

Prior  to  issuance  of  the  requested 
license,  the  Commission  will  have  made 
the  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  and  the  Conunission's  regulations. 
The  issuance  of  the  renewed  materials 
license  will  not  be  approved  until  the 
NRC  has  reviewed  the  application  and 
has  concluded  that  renewal  of  the 
license  will  not  be  inimical  to  the 
common  defense  emd  security  and  will 
not  constitute  an  unreasonable  risk  to 
the  health  and  safety  of  the  public.  The 
NRC  will  complete  an  environmental 
evaluation,  in  accordance  with  10  CFR 
part  51,  to  determine  if  the  preparation 
of  an  environmental  impact  statement  is 
warranted  or  if  an  environmental 
assessment  and  finding  of  no  significant 
impact  are  appropriate.  This  action  will 
be  the  subject  of  a  subsequent  notice  in 
the  Federal  Register. 

By  thirty  (30)  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  the  applicant  may  file  a 
request  for  a  hearing;  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene 
with  respect  to  the  subject  materials 
license.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,' 
which  is  available  at  the  Commission's 
Public  Document  Roonl  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  or  electronically  on  the 
Internet  at  the  NRC  Web  site  http:// 
www.nrc.gov/reading-rm/doc- 
coUections/cfr.  If  there  are  problems  in 
accessing  the  document,  contact  the 
PDR  Reference  staff  at  1-800-397-^209, 
301-415-4737,  or  by  e-mail  to 
pdr@nrc.gov.  If  a  request  for  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  on  the 


'  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  January  1,  2002, 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  s,ubparagraphs  (dj(l)  and  (dK2) 
regarding  petitions  to  intervene  and  contentions. 
For  the  complete,  corrected  text  of  10  CFR  2.714(d), 
please  see  67  FR  20804  (April  29,  2002). 


request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  In  the  event  that  no  request  for 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the  NRC  may, 
upon  satisfactory  completion  of  all 
required  evaluations,  issue  the  materials 
license  without  further  prior  notice. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  should  also 
identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  the  petitioner  wishes  to 
intervene.  Any  person  who  has  filed  a 
petition  for  leave  to  intervene  or  who 
has  been  admitted  as  a  party  may  amend 
a  petition,  without  requesting  leave  of 
the  Atomic  Safety  and  Licensing  Board 
up  to  15  days  prior  to  the  holding  of  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  pre-hearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  contentions  which  are 
sought  to  be  litigated  in  the  matter.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 


under  consideration.  The  contention 
must  be  one  which,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Document  Control  Desk  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  One  White  Flint  North 
Building.  11555  Rockville  Pike, 
Rockville,  MD,  by  the  above  date. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to- 
hearingdocket@nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  copies  be 
transmitted  either  by  means  of  facsimile 
transmission  to  301—415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Mr.  David  A.  Christian,  Senior 
Vice  President — Nuclear  Operations  and 
Chief  Nuclear  Officer,  Virginia  Electric 
and  Power  Company,  5000  Dominion 
Boulevard,  Glen  Allen,  VA  23060-6711. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  NRC  by  a  toll-free 
telephone  call  (800-368-5642, 
Extension  415-8500)  to  James  R.  Hall, 
Senior  Project  Manager,  Spent  Fuel 
Project  Office,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  with  the 
following  message:  petitioner's  name 
and  telephone  niunber;  date  petition 
was  mailed;  facility  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice. 

Non-timely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  hearing  will  not  be  entertained 
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absent  a  determination  by  the 
Commission,  the  presiding  Officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA).  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  shall  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties." 

The  hybrid  procedures  in  section  134 
provide  for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules  and  the 
designation,  following  argument,  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  section  134 
and  set  for  hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  foimd  in  10  CFR  part  2,  subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors'  (published  at  50  FR  41662 
dated  October  15, 1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  under 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  The  presiding 
officer  shall  grant  a  timely  request  for 
oral  argument.  The  presiding  officer 
may  grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  peirties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argimient,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 
hybrid  hearing  procediues.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 


imtimely  requests  for  oral  argimient  are 
denied,  then  the  usual  procedures  in  10 
CFR  part  2,  Subpart  G  apply. 

For  further  details  with  respect  to  this 
application,  see  the  application  dated 
April  29,  2002,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  One  White 
Flint  North  Building,  11555  Rockville 
Pike,  Rockville,  MD  or  ft-om  the  publicly 
available  records  component  of  NRC's 
Agencj^wide  Documents  Access  and 
Management  System  (ADAMS).  ADAMS 
is  accessible  from  the  NRC  Web  site  at 
http://www.nrc.gov/reading-rm/ 
adams.html  (the  Public  Electronic 
Reading  Room).  Persons  who  do  not 
have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  January  2003. 

For  the  Nuclecir  Regulatory  Commission. 
James  R.  Hall, 

Senior  Project  Manager,  Spent  Fuel  Project 
Office,  Office  of  Nuclear  Material  Safety  and 
Safeguards. 

[FR  Doc.  03-705  Filed  1-13-03;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Renewal 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  renewal  of  the  Charter 
of  the  Advisory  Committee  on  Reactor 
Safeguards  (ACRS). 

SUMMARY:  The  Advisory  Committee  on 
Reactor  Safeguards  was  established  by 
Section  29  of  the  Atomic  Energy  Act 
(AEA)  in  1954.  Its  purpose  is  to  provide 
advice  to  the  Commission  with  regard  to 
the  hazards  of  proposed  or  existing 
reactor  facilities,  to  review  each 
application  for  a  construction  permit  or 
operating  license  for  certain  facilities 
specified  in  the  AEA,  and  such  other 
duties  as  the  Commission  may  request. 
The  AEA  as  amended  by  PL  100-456 
also  specifies  that  the  Defense  Nuclear 
Safety  Board  may  obtain  the  advice  and 
recommendations  of  the  ACRS. 

Membership  on  the  Committee 
includes  individuals  experienced  in 
reactor  operations,  management; 
probabilistic  risk  assessment;  analysis  of 
reactor  accident  phenomena;  design  of 
nuclear  power  plant  structures,  systems 
£ind  components;  materials  scienr^ :  and 


mechanical,  civil,  and  electrical 
engineering. 

■fhe  Nuclear  Regulatory  Commission 
has  determined  that  renewal  of  the 
charter  for  the  ACRS  until  December  19, 
2004  is  in  the  public  interest  in 
connection  with  the  statutory 
responsibilities  assigned  to  the  ACRS. 
This  action  is  being  taken  in  accordance 
with  the  Federal  Advisory  Committee 
Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  L.  Bates,  Office  of  the  Secretary, 
NRC,  Washington,  DC  20555;  telephone: 
(301)  415-1963. 

Dated:  January  8,  2003.  ^ 

Andrew  L.  Bates,  '^^^ 

Advisory  Committee  Management  Officer. 
[FR  Doc.  03-708  Filed  1-13-03;  8:45  am) 
BILUNG  CODE  7S9(M>1-i> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-285] 

Omaha  Public  Power  District,  Fort 
Calhoun  Station,  Unit  1 ;  Notice  of 
Availability  of  the  Draft  Supplement  12 
to  the  Generic  Environmental  Impact 
Statement  and  Public  Meeting  for  the 
License  Renewal  of  Fort  Calhoun 
Station,  Unit  1 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  published  a  draft 
plant-specific  supplement  to  the 
Generic  Environmental  Impact 
Statement  (GEIS),  NUREG-1437, 
regarding  the  renewal  of  operating 
license  DPR-40  for  an  additional  20 
years  of  operation  at  Fort  Calhoun 
Station,  Unit  1.  Fort  Calhoun  Station, 
Unit  1  is  located  in  Washington  County, 
Nebraska.  Possible  alternatives  to  the 
proposed  action  (license  renewal) 
include  no  action  and  reasonable 
alternative  energy  sources. 

The  draft  supplement  to  the  GEIS  is 
available  electronically  for  public 
inspection  in  the  NRC's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
from  the  Publicly  Available  Records 
(PARS)  component  of  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS).  ADAMS 
is  accessible  from  the  NRC  Web  Site  at 
h  ttp  -.//www.  nrc.gov/reading-nn.html 
(the  Public  Electronic  Reading  Room). 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC's  PDR 
Reference  staff  at  1-800-397-4209.  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 
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In  addition,  the  Blair  Public  Library,  210 
South  17th  Street.  Blair.  Nebraska,  and 
the  W.  Dale  Clark  Library.  215  South 
15th  Street,  Omaha,  Nebraska  have 
agreed  to  make  the  draft  supplement  to 
the  GEIS  available  for  public  inspection. 

Any  interested  party  may  submit 
comments  on  the  draft  supplement  to 
the  GEIS  for  consideration  by  the  NRC 
staff.  To  be  certain  of  consideration, 
comments  on  the  draft  supplement  to 
the  GEIS  and  the  proposed  action  must 
be  received  by  April  10,  2003. 
Comments  received  after  the  due  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  NRC  staff  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date.  Written 
comments  on  the  draft  supplement  to 
the  GEIS  should  be  sent  to:  Chief,  Rules 
and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mail  Stop  T-6D  59, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Comments  may  be  hand-delivered  to 
the  NRC  at  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays. 
Electronic  comments  may  be  submitted 
to  the  NRC  by  the  Internet  at 
Ft_CaIhoun_EIS@nrc.gov.  All  comments 
received  by  the  Commission,  including 
those  made  by  Federal,  State,  and  local 
agencies,  Indian  tribes,  or  other 
interested  persons,  will  be  made 
available  electronically  at  the 
Commission's  PDR  in  Rockville, 
Maryland,  and  ft-om  the  PARS 
.component  of  NRC's  ADAMS. 

The  NRC  staff  will  hold  a  public 
meeting  to  present  an  overview  of  the 
draft  plant-specific  supplement  to  the 
GEIS  and  to  accept  public  comments  on 
the  document.  The  public  meeting  will 
be  held  on  February  26,  2003,  at  the 
Days  Hotel  Carlisle,  10909  M  Street, 
Omaha,  Nebraska.  There  will  be  two 
sessions  to  accommodate  interested 
parties.  The  first  session  will  commence 


at  1:30  p.m.  and  will  continue  until  4:30 
p.m.  The  second  session  will  commence 
at  7  p.m.  and  will  continue  until  10  p.m. 
Both  meetings  will  be  transcribed  and 
will  include  (1)  a  presentation  of  the 
contents  of  the  draft  plant-specific 
supplement  to  the  GEIS,  and  (2)  the 
opportunity  for  interested  government 
agencies,  organizations,  and  individuals 
to  provide  comments  on  the  draft  report. 
Additionally,  the  NRC  staff  will  host 
informal  discussions  one  hour  prior  to 
the  start  of  each  session  at  the  same 
location.  No  comments  on  the  draft 
supplement  to  the  GEIS  will  be  accepted 
during  the  informal  discussions.  To  be 
considered,  comments  must  be  provided 
either  at  the  transcribed  public  meetings 
or  in  writing,  as  discussed  below. 
Persons  may  pre-register  to  attend  or 
present  oral  comments  at  the  meeting  by 
contacting  Mr.  Jack  Gushing  by 
telephone  at  1-800-368-5642, 
extension  1424,  or  by  Internet  at 
Ft_CaIhoun_EIS@nrc.gov  no  later  than 
February  21,  2003.  Members  of  the 
public  may  also  register  to  provide  oral 
comments  within  15  minutes  of  the  start 
of  each  session.  Individual  oral 
comments  may  be  limited  by  the  time 
available,  depending  on  the  number  of 
persons  who  register.  If  special 
equipment  or  accommodations  are 
needed  to  attend  or  present  information 
at  the  public  meeting,  the  need  should 
be  brought  to  Mr.  Cushing's  attention  no 
later  than  February  21,  2003,  to  provide 
the  NRC  staff  adequate  notice  to 
determine  whether  the  request  cem  be 
accommodated. 

FOR  FURTHER  INFORMATION,  CONTACT:  Mr. 
Jack  Gushing,  License  Renewal  and  . 
Environmental  Impacts  Program. 
Division  of  Regulatory  Improvement 
Programs.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Mr.  Gushing  may  be  contacted  at 
the  aforementioned  telephone  number 
or  e-mail  address. 

NRC  Export  License  Application 


Dated  at  Rockville,  Maryland,  this  6th  day 
of  January  2003. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo. 

Program  Director,  License  Renewal  and 
Environmental  Impacts,  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
(PR  Doc.  03-706  Filed  1-13-03;  8:45  am] 

BILUNG  COOe  7S90-O1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Request  for  a  License  To  Export 
Nuclear  Grade  Graphite 

Piu-suant  to  10  CFR  110.70(b)(3) 
"Public  notice  of  receipt  of  an 
application."  please  take  notice  that  the 
Nuclear  Regulatory  Commission  has 
received  the  following  request  for  an 
export  license.  Copies  of  the  request  are 
available  electronically  through  ADAMS 
and  can  be  accessed  through  the  Public 
Electronic  Reading  Room  (PERR)  link 
http://www.nrc.gov/NRC/ADAMS/ 
index.html  at  the  NRC  Homepage. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington  DC 
20555;  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555;  and  the  Executive  Secretary, 
U.S.  Department  of  State,  Washington, 
DC  20520. 

In  its  review  of  the  request  to  export 
nuclear  grade  graphite  noticed  herein, 
the  Commission  does  not  evaluate  the 
health,  safety  or  environmental  effects 
in  the  recipient  nation  of  the  material  to 
be  exported.  The  information 
concerning  this  export  request  follows. 


Name  of  applicant,  date  of  application,  date  received, 
application  No.,  and  docket  No. 

Description  of  materiail 

Material  type 

Total  qty 

End  use 

Country  of 
destination 

SGL  Cartxjn,  LLC;  November  20,  2002;  December  26, 
2002;  XMAT0404;  11005384. 

Nuclear  Grade 
Graphite. 

11,617,833.0  Kilo- 
grams (over  5 
years). 

For  industrial  and 
commercial  non- 
nuclear  end  use. 

Various. 
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Dated  this  3rd  day  of  January  2003  at 
Rockville,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Edward  T.  Baker, 

Deputy  Director,  Office  of  International 
Programs. 

[FR  Doc.  03-709  Filed  1-13-03;  8:45  am] 

BMJJNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Request  for  a  License  To  Export 
Nuclear  Grade  Graphite 


P 


application,"  please  take  notice  that  the 
Nuclear  Regulatory  Commission  has 
received  the  following  request  for  an 
export  license.  Copies  of  the  request  are 
available  electronically  through  ADAMS 
and  can  be  accessed  through  the  Public 
Electronic  Reading  Room  (PERR)  link 
http://www.nrc.gov/NRC/ADAMS/ 
index.html  at  the  NRC  Homepage. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 


Regulatory  Commission,  Washington, 
DC  20555;  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  and  the  Executive  Secretary, 
U.S.  Department  of  State,  Washington, 
DC  20520. 

In  its  review  of  the  request  to  export 
nuclear  grade  graphite  noticed  herein, 
the  Commission  does  not  evaluate  the 
health,  safety  or  environmental  effects 
in  the  recipient  nation  of  the  material  to 
be  exported.  The  information 
concerning  this  export  request  follows. 


Pursuant  to  10  CFR  110.70(b)(3) 
"Public  notice  of  receipt  of  an 

NRC  Export  License  Application  Nuclear  Grade  Graphite 


Name  of  applicant,  date  of  application,  date  received, 
1                application  No.,  and  docket  No. 

Description  of  material 

Material  type 

Total  qty 

End  use 

Country  of 
destination 

SQL  Carbon,  LLC;  November  20,  2002;  December  26, 
i2002;  XMAT0403;  11005383. 

Nuclear  Grade 
Grapfiite. 

869,000.0  Kilo- 
grams. 

For  industrial  and 
commercial  non- 
nudear  end  use. 

Canada. 

I  For  the  Nuclear  Regulatory  Commission. 

Dated  this  3rd  day  of  January,  2003  at 
Rockville,  Maryland. 

Edward  T.  Baker, 

Deputy  Director,  Office  of  International 

Programs. 

[FR  Doc.  03-710  Filed  1-13-03;  8:45  am] 

BLUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Application  for  a  License  To  Export  a 
Utilization  Facility 

Pursuant  to  10  CFR  110.70(b)(1) 
"Public  notice  of  receipt  of  an 


application,"  please  take  notice  that  the 
Nuclear  Regulatory  Commission  has 
received  the  following  request  for  an 
export  license.  Copies  of  the  request  are 
available  electronically  through  ADAMS 
and  can  be  accessed  through  the  Public 
Electronic  Reading  Room  (PERR)  link 
http://www.nrc.gov/NRC/ADAMS/ 
index.html  at  the  NRC  Homepage. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Coimsel,  U.S.  Nuclear 


Regulatory  Commission,  Washington  DC 
20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  and  the  Executive  Secretary, 
U.S.  Department  of  State,  Washington, 
DC  20520. 

In  its  review  of  the  application  for  a 
license  to  export  a  utilization  facility  as 
defined  in  10  CFR  Part  110  and  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  facility  to  be  exported.  The 
information  concerning  the  application 

folloMTS.      . 


NRC  Export  License  Application  for  a  Utilization  Facility 

Name  of  applicant,  date  of  application,  date 
received,  application  No.  docket  No. 

Description  of  facility 

End  use 

Country  of 
destination 

Wesfinghouse  Electric  Company;  December 
13,    2002;    December    16.    2002;    XR167; 
11005387. 

Equipment  including  primary  coolant  pump 
for  construction  for  four  (4)  nuclear  utiliza- 
tion facilltes,  1000  Mwe  each.  Approximate 
Value:  $450,000,000.00. 

Shin  Kori  1&2  Shin 
Wolsong  1&2. 

Republic  of  Korea. 

Dated  this  7th  day  of  January  2003  at 
Rockville,  Maryland. 

For  the  Nucleeu-  Regulatory  Commission. 
Edward  T.  Baker, 

Deputy  Director,  Office  of  International 

Programs. 

(FR  Doc.  0^-707  Filed  1-13-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunsliine  Act  Meeting 

AGENCY  HOLOiNG  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  January  13,  20,  27, 
February  3, 10. 17,  2003. 


PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  closed. 
■  MATTERS  TO  BE  CONSIDERED: 

Week  of  January  13,  2003 

Tuesday,  January  14,  2003. 

10  a.m.    Discussion  of  security  issues 
(closed-Ex.  1). 
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1  p.m.     Briefing  on  NRC  Lessons 
Learned:  Davis-Besse  Reactor  Vessel 
Head  (RVH)  Degradation  (public 
meeting). 

Note:  New  starting  time  for  this 
meeting.  (Contact:  Stacey  Rosenberg, 
301-415-1733.) 

This  meeting  will  be  webcast  live  at 
the  Web  address —  http://www.nrc.gov. 

Week  of  Janury  20,  2003— Tentative 

Thursday,  January  23,  2003. 

2  p.m.     Briefing  on  status  of  Office  of 
Nuclear  Material  Safety  and  Safeguards 
(NMSS)  programs,  performance,  and 
plans — materials  safety  (public  meeting) 
(contact:  Claudia  Seelig,  301-415-7243). 

This  meeting  will  be  webcast  at  the 
Web  address — http://www.nrc.gov. 

Week  of  January  27,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  January  27,  2003. 

Week  of  February  3,  2003— Tentative 

Tuesday,  February  4,  2003. 

10  a.m.    Briefing  on  status  of  Office 
of  Chief  Information  Officer  (OCIO) 
programs,  performemce,  and  plans 
(public  meeting)  (contact:  Jackie  Silber, 
301-415-7330). 

This  meeting  will  be  webcast  at  the 
Web  address — http://www.nrc.gov. 

Week  of  Februry  10,  2003— Tentative 

Monday,  February  10,  2003. 

10  a.m.     Briefing  on  status  of  Office 
of  Nuclear  Reactor  Regulation  (NRR) 
programs,  performance,  and  plans 
(public  meeting)  (contact:  Michael  Case, 
301^15-1275). 

This  meeting  will  be  webcast  at  the 
Web  address — http://www.nrc.gov. 

Tuesday,  February  11,  2003. 

10  a.m.    Briefing  on  status  of  Office 
of  Chief  Financial  Officer  (OCFO) 
programs,  performance,  and  plans 
(public  meeting)  (contact:  Lars  Solander, 
301^15-6080). 

This  meeting  will  be  webcast  at  the 
Web  address — http://www.nrc.gov. 

Week  of  February  17,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  February  17,  2003. 

*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information 
David  Louis  Gamberoni  (301)  415-1651. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  hitemet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/ schedule. html. 


This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  January  9.  2003. 
David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  03-861  Filed  1-10-03;  12:38  pm] 

BILUNG  CODE  4S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-13098] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  New  York  Stock 
Exchange,  Inc.  (Case,  LLC  (Formerly 
Case  Corporatton),  7V*%  Notes  (Due 
2016)) 

January  8,  2003. 

Case,  LLC  (formerly  Case 
Corporation),  a  limited  liability 
company  organized  under  the  laws  of 
the  State  of  Delaware  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")i  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  7V4% 
Notes  (due  2016)("Security"),  from 
listing  and  registration  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange"). 

Fiatallis  North  America,  Inc.,  the  sole 
Member  of  the  Issuer  ("Sole  Member") 
approved  a  resolution  on  November  29, 
2002  to  withdraw  the  Issuer's  Security 
from  listing  on  the  NYSE.  In  making  its 
decision  to  withdraw  the  Issuer's 
Security  from  the  Exchange,  the  Sole 
Member  noted  the  following:  (i)  The 
Security  is  held  by  a  limited  number  of 
registered  holders;  (ii)  the  Security 
trades  infrequently  on  the  NYSE  and  the 
Issuer  does  not  anticipate  that  such 
trading  volume  might  increase 
appreciably;  (iii)  the  costs  associated 
with  the  continued  listing  of  the 
Security  are  disproportionately  high, 
given  the  limited  trading  volume;  (iv) 
the  Issuer  is  not  obligated  by  the  terms 
of  the  indenture  under  which  the 


Security  was  issued  or  by  any  other 
document  to  maintain  a  listing  for  the 
Security  on  the  NYSE  or  any  other 
exchange;  (v)  the  Issuer  believes  that 
delisting  the  Security  will  not  have  a 
material  impact  on  the  holders  of  the 
Security  and;  (vi)  the  Security  is  not 
listed  on  any  other  exchange.  The  Issuer 
has  been  informed  that  a  number  of 
investment  banks  are  market  markers  in 
the  Security. 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of  the 
NYSE  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration.  The  Issuer's 
application  relates  solely  to  the 
Security's  withdrawal  from  listing  on 
the  NYSE  and  from  registration  under 
section  12(b)  of  the  Act  ^  and  shall  not 
affect  its  obligation  to  be  registered 
under  Section  12(g)  of  the  Act." 

Any  interested  person  may,  on  or 
before  January  31,  2003,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  NYSE  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  03-692  Filed  1-13-03:  8:45  am] 

BILUNG  CODE  S01(M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47135;  File  No.  SR-GSCC- 
2002-10] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporatton;  Notice  of  Filing  of 
Proposed  Rule  Change  To  Establish  a 
Comprehensive  Standard  of  Care  and 
Limit  GSCC's  Liability  to  Its  Members 

January  7,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  10,  2002,  the  Government 


» 15  U.S.C.  7al(d). 

2  17CFR240.12d2-2(d). 


H5  U.S.C.  78/(b). 
*  15  U.S.C.  78/(g). 
M7CFR200.3O-3(a)(l). 
>  15  U.S.C.  78s(b)(l). 


Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  ID  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

;  GSCC  is  seeking  to  establish  a 
cbmprehensive  standard  of  care  and 
limitation  of  liability  with  respect  td  its 
members. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  TV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

GSCC  is  seeking  to  establish  a 
comprehensive  standard  of  care  and 
limitation  of  liability  with  respect  to  its 
members.  Historically,  the  Commission 
has  left  to  user-governed  clearing 
agencies  the  question  of  how  to  allocate 
losses  associated  with,  among  other 
things,  clearing  agency  functions.''  The 
Commission  has  reviewed  clearing 
agency  services  on  a  case-by-case  basis 
and  in  determining  the  appropriate 
standard  of  care  has  balanced  the  need 
for  a  high  degree  of  clearing  agency  care 
with  the  effect  the  resulting  liabilities 
may  have  on  clearing  agency  operations, 
costs,  and  safekeeping  of  securities  and 
funds."'  Because  standards  of  care 
represent  an  allocation  of  rights  and 
liabilities  between  a  clearing  agency  and 
its  participants,  which  are  sophisticated 
financial  entities,  the  Commission  has 
•  refrained  from  establishing  a  unique 
federal  standard  of  care  and  has  allowed 
clearing  agencies  and  other  self- 


^The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCX^. 

:■  Securities  Exchange  Act  Release  Nos.  20221 
(September  23.  1983),  48  FR  45167  and  22940 
(February  24. 1986),  51  FR  7169. 

Sid. 


regulatory  organizations  and  their 
participants  to  establish  their  own 
standard  of  care.^ 

GSCC  believes  that  adopting  a 
uniform  rule  ^  limiting  GSCC's  liability 
to  its  members  to  direct  losses  caused  by 
GSCC's  gross  negligence,  willful 
misconduct,  or  violation  of  Federal 
securities  laws  for  which  there  is  a 
private  right  of  Action:  (a)  Memorializes 
an  appropriate  commercial  standard  of 
care  that  will  protect  GSCC  from  imdue 
liability;  (b)  permits  the  resources  of 
GSCC  to  be  appropriately  utilized  for 
promoting  the  accurate  clearance  and 
settlement  of  seciuities;  and  (c)  is 
consistent  with  similar  rules  adopted  by 
other  self-regulatory  organizations  and 
approved  by  the  Commission.'' 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7  A  of  the  Act  •* 
and  the  rules  and  regulations 
thereunder  applicable  to  GSCC  because 
it  will  permit  the  resources  of  GSCC  to 
be  appropriately  utilized  for  promoting 
the  accurate  clearance  and  settlement  of 
securities. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on 
competition. 


■■The  rule  change  is  as  follows:  Section  3  " 
Limitation  on  Liability  of  the  Corporation 
Notwithstanding  any  other  provision  in  the  Rules: 
(a)  The  Corporation  will  not  be  liable  for  any  action 
taken,  or  any  delay  or  failure  to  take  any  action, 
hereunder  or  otherwise  to  fulfill  the  Corporation's 
obligations  to  its  Members,  other  than  for  losses 
caused  directly  by  the  Corporation's  gross 
negligence,  willful  misconduct,  or  violation  of 
Federal  securities  laws  for  which  there  is  a  private 
right  of  action.  Under  no  circumstances  wilt  the 
Corporation  be  liable  for  the  acts,  delays,  omissions, 
bankruptcy,  or  insolvency,  of  any  third  party, 
including,  without  limitation,  any  depository, 
custodian,  sub-custodian,  clearing  or  settlement 
system,  transfer  agent,  registrar,  data 
communication  service  or  delivery  service  ("Third 
Party"),  unless  the  Corporation  was  grossly 
negligent,  engaged  in  willful  misconduct,  or  in 
violation  of  Federal  securities  laws  for  which  there 
is  a  private  right  of  action  in  selecting  such  Third 
Party;  and 

(b)  Under  no  circumstances  will  the  Corporation 
be  liable  for  any  indirect,  consequential,  incidental, 
special,  punitive  or  exemplary  loss  or  damage 
(including,  but  not  limited  to.  loss  of  business,  loss 
of  profits,  trading  losses,  loss  of  opportunity  and 
loss  of  use)  howsoever  suffered  or  incurred, 
regardless  of  whether  the  Corporation  has  been 
advised  of  the  possibility  of  such  damages  or 
whether  such  damages  otherwise  could  have  been 
foreseen  or  prevented. 

'  See.  e.g..  Securities  Exchange  Act  Release  Nos. 
37421  (July  11,  1996),  61  FR  37513  (SR-CBOE-96- 
02)  and  37563  (August  14.  1996),  61  FR  43285  (SR- 
PSE-96-21). 

"ISU.S.C.  78q-l. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NfW.,     * 
Washington,  DC  2054»-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-GSCC-2002-10.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy   ' 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC. 
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All  submissions  should  refer  to  File 
No.  SR-GSCC-2002-10  and  should  be 
submitted  by  February  4,  2003. 

F.OT  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-691  Filed  1-13-03;  8:45  am] 

BILIJNG  CODE  WIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47130;  File  No.  SR-NQLX- 
2003-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  Nasdaq 
Liffe  Markets,  LLC  Proposing  To  Adopt 
Listing  Standards  for  Physically- 
Settled  Security  Futures  Contracts 
That  Have  Underlying  Securities 
Constituting  Shares  of  an  Exchange- 
Traded  Fund,  Registered  Closed-End 
Management  Investment  Company,  or 
Trust-Issued  Receipts 

January  6,  2003. 

Pursuant  to  section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  rule  i9b^7  under  the  Act.^ 
notice  is  hereby  given  that  on  January  6, 
2003,  Nasdaq  Liffe  Markets.  LLC 
("NQLX")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
changes  described  in  items  I,  II.  and  III 
below,  which  items  have  been  prepared 
by  the  NQLX.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 

On  January  6,  2003.  NQLX  submitted 
the  proposed  rule  change  to  the 
Commodities  Futures  Trading 
Commission  ("CFTC")  for  approval. 
Under  secUon  19(b)(7)(B)  of  the  Act.^ 
the  proposed  rule  change  may  take 
effect  upon  approval  by  the  CFTC. 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

First,  NQLX  proposes  to  adopt  rule 
changes  to  its  listing  standards  for 
physically-settled  security  futures 
contracts  (NQLX  rules  902  and  903)  that 
have  underlying  securities  constituting 
shares  of  an  exchange-traded  fund, 
shares  of  a  registered  closed-end 
management  investment  company,  or 
trust-issued  receipts.  Second,  NQLX 


proposes  to  correct  typographical  errors 
and  to  add  clarifying  language  to  certain 
other  provisions  of  NQLX  rules  902  and 
903.  NQLX  believes  that  these  proposed 
rule  changes  are  consistent  with  the 
requirements  under  section  6(h)(3)  of 
the  Acf  and  the  criteria  under  Section 
2(a)(l){D)(i)  of  the  Commodities 
Exchange  Act  ( 'CEA"),^  as  modified  by 
joint  orders  of  the  Commission  and  the 
CFTC.6 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NQLX  has  prepared  statements 
concerning  the  piu'pose  of,  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  item 
IV  below.  These  statements  are  set  forth 
in  sections  A.  B.  and  C  below. 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics. 
Deleted  text  is  in  brackets. 

Rule  902    Initial  Listing  Standards: 
Physically-Settled  Security  Futures 
Contract 

(a)  (l)-(2)  No  change. 

(b)  Initial  Listing  Standards- 
Underlying  Securities  are  Single 
Seciuities:  To  initially  list  a  physically- 
settled  Seciu-ity  Futvues  Contract  with 
an  underlying  single  seciu-ity,  the  single 
security  must: 

(l)-(4)  No  change. 

(5)  Have  at  least  seven  million  shares 
or  receipts  evidencing  the  underlying 
security  outstanding  owned  by  Persons 
that  are  not  required  to  report  their 
securities  holdings  pursuant  to  section 
16(a)  of  the  Securities  Exchange  Act; 

(6)  Have  at  least  2,000  holders  when 
the  underlying  security  is  not  shares  of 
an  exchange-traded  fund,  shares  of  a 
registered  closed-end  management 
investment  company,  or  trust-issued 
receipts; 

(7)  (i)  Have  average  daily  trading 
volume  (in  all  markets  in  which  the 
underlying  security  has  traded)  of  at 
least  109,000  shares  or  receipts 
evidencing  the  underlying  security  in 
each  of  the  preceding  12  months  when 


« 17  CFR  200.30-3(a)(12). 
•  15  U.S.C.  78s(b)(7). 
2  17CFR240.19b-7. 
^  15  U.S.C.  78s(b)(7)lB). 


*  15  U.S.C.  78flh)(3). 

S7U.S.C.  2(a)(l)(D)(i). 

<>  See  )oint  Order  Granting  the  Modification  of 
Listing  Standards  Requirements  (American 
Depository  Receipts),  Securities  Exchange  Act 
Release  No.  44725  (August  20,  2001),  and  foint 
Order  Granting  the  Modification  of  Listing 
Standards  Requirements  (Exchange  Traded  Funds, 
Trust  Issued  Receipts  and  shares  of  Closed-End 
Funds),  Securities  Exchange  Act  Release  No.  46090 
(June  19,  2002),  67  FR  42760  (June  25,  2002). 


the  underlying  security  is  not  shares  of 
an  exchange-traded  fund,  shares  of  a 
registered  closed-end  management 
investment  company,  or  trust-issued 
receipts,  or 

(ii)  Have  total  trading  volume  (in  all 
markets  in  which  the  underlying 
security  has  traded)  of  at  least  2.4 
million  shares  or  receipts  evidencing  the 
underlying  security  in  the  preceding  12 
months  when  the  underlying  security  is 
shares  of  an  exchange-traded  fund, 
shares  of  a  registered  closed-end 
management  investment  company,  or 
trust-issued  receipts; 

(8)  Have  a  market  price  per  [share] 
security  of  at  least  $7.50  (calculated  by 
the  lowest  closing  price  reported  in  emy 
market  on  which  the  imderlying 
security  traded!, Ij  for  the  majority  of 
trading  days  during  the  three  calendar 
months  before  listing[)]; 

(9)  No  change. 
(c)-(e)  No  change. 

Rule  903     Maintenance  Listing 
Standards-Physically-Settled  Security 
Futures  Contracts 

(a)  (l)-(5)  No  change. 

(b)  No  change. 

(c)  Maintenance  Standards- 
Underlying  Securities  are  Single 
Securities  Other  than  Shares  of 
Exchange-Traded  Funds,  Shares  of 
Registered  Closed-End  Management 
Investment  Companies,  or  Trust-Issued 
Receipts:  When  the  underlying  of  a 
physically-settled  Security  Futiues 
Contract  is  a  single  security  other  than 
shares  of  exchange-traded  funds,  shares 
of  registered  closed-end  management 
investment  companies,  or  trust-issued 
receipts,  to  list  a  new  delivery  month  of 
the  Seciu-ity  Futures  Contract,  the  single 
security  must: 

(1)  Continue  to  meet  the  requirements 
of  rule  902(b)(l*),  (2),  and  (4)[.l; 

(2)  Have  an  issuer  that  meets 
requirements  of  rule  902(b)(3)  or 
corrects  any  applicable  reporting  failure 
within  30  days  after  the  required  filing 
date(,]; 

(3)  Have  at  least  6.3  million  shares  or 
receipts  evidencing  the  underlying 
security  outstanding  owned  by  Persons 
other  than  those  required  to  report  their 
security  holdings  under  section  16(a)  of 
the  Securities  Exchange  Act[,]; 

(4)  Have  at  least  1,600  holders[,l; 

(5)  Have  average  daily  trading  volume 
(across  all  markets  that  trade  the 
underlying  security)  of  at  least  82,000 
shares  or  receipts  evidencing  the 
underlying  security  in  each  of  the 
preceding  12  months; 

(6)  Have  a  market  price  per  [share] 
security  of  at  least  $5.00  on  a  majority 
of  the  trading  days  during  the  past  six 
calendar  months  (measured  by  the. 
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highest  closing  price  reported  for  the 
underlying  security  in  any  market 
trading  the  uftderlying);  provided, 
however,  that  NQLX  may  waive  this 
requirement  emd  open  for  trading  a  new 
delivery  month  of  the  Seciurity  Futures 
Contract,  if: 

(i)-(ii)  No  change. 

(iii)  The  average  daily  trading  volume 
in  the  underlying  security  (in  all 
markets  that  trade  the  underlying)  has 
been  at  least  109,000  shares  or  receipts 
evidencing  the  underlying  security  in 
each  of  the  prior  12  months;  and 

•  (iv)  The  market  price  per  share  of  or 
receipts  evidencing  the  underlying 
security!;].- 

(A)  No  change. 

(B)  Is  at  least  $3.00  on  the  day  NQLX 
lists  the  new  delivery  month  for 
trading!.]; 

[7]  No  change. 
(dHf)  No  change. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NQLX  proposes  to  adopt  revisions  to 
its  current  listing  standards' to  clarify 
the  particular  listing  standards 
applicable  when  the  underlying 
securities  of  a  security  futures  contract 
are  shares  of  exchange-traded  funds, 
trust-issued  receipts,  or  shares  of  closed- 
end  funds.  Specifically,  the  proposed 
rule  change  makes  two  things  clear.  ^ 
First,  the  requirement  that  the 
underlying  secm^ity  be  held  by  at  least 
2,000  holders  does  not  apply  when  the 
underlying  securities  are  shares  of 
exchange-traded  funds,  trust-issued 
receipts,  or  shares  of  closed-end  funds. 
Second,  when  the  underlying  securities 
are  shares  of  exchange-traded  funds, 
trust-issued  receipts,  or  shares  of  closed- 
end  funds,  instead  of  requiring  an 
average  daily  trading  volume  of  at  least 
109,000  securities  in  each  of  the 
preceding  12  months,  the  revised  rules 
would  require  total  trading  volume  of  at 
least  2.4  million  secimties  in  the 
preceding  12  months.  The  remaining 
proposed  changes  correct  typographical 
errors  and  add  clarifying^  language  to 
certain  provisions  of  NQLX  rules  902 
and  903. 

NQLX  believes  that  its  proposed  rule 
changes  comply  with  the  requirements 
under  section  6(h)(3)  of  the  Act «  and  the 
criteria  imder  section  2(a)(l)(D)(i)  of  the 


^  NQLX  notes  that  a  similar  proposal  has  been 
adopted  by  OneChicago,  LLC,  another  designated 
contract  market  and  national  securities  exchange 
currently  listing  security  futures  products.  See 
Securities  Exchange  Act  Release  No.  47114 
(December  31,  2002). 

"15U.S.C.  78«h)(3). 


CEA,^  as  modified  by  joint  orders  of  the 
Commission  and  the  CFTC,  and  that  its 
listing  standards  are  no  less  restrictive 
than  comparable  listing  standards  for 
options  traded  on  a  national  securities 
exchange  or  national  securities 
association.  1° 

2.  Statutory  Basis 

NQLX  files  these  proposed  rule 
changes  pursuant  to  section  19(b)(7)  of 
the  Act."  NQLX  believes  that  these 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the 
Commodity  Futures  Modernization  Act 
of  2000,^^  including  the  requirement 
that  trading  in  a  listed  seoirity  futures 
is  not  readily  susceptible  to 
manipulation  of  its  price  nor  to  causing 
or  being  used  to  manipulate  the  price  of 
the  underlying  security,  options  on  the 
security,  or  options  on  a  group  or  index 
including  the  security."  NQLX  further 
believes  that  its  proposed  rule  changes 
comply  with  the  requirements  under 
section  6(h)(3)  of  the  Act  i"  and  the 
criteria  under  section  2(a)(l)(D)(i)  of  the 
CEA,'5  as  modified  by  joint  orders  of  the 
Commission  and  the  CFTC.  In  addition, 
NQLX  believes  that  its  proposed  rule 
changes  are  consistent  with  the 
provisions  of  section  6  of  the  Act,'^  in 
general,  and  section  6(b)(5)  of  the  Act.^^ 
in  particular,  which  requires,  among 
other  things,  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NQLX  does  not  believe  that  the 
proposed  rule  changes  will  result  in  any 
bvu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's  ' 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

NQLX  neither  solicited  nor  received 
written  comment  on  the  proposed  rule 
changes. 


9  7U.S.C.  2(a)(l)(D)(i). 

'"ISU.S.C.  78flh)(3)(C). 

"  15  U.S.C.  78s(b)(7). 

"Pub.  L.  106-554,  114  Stat.  2763  (2000). 

'MS  U.S.C.  78f(h)(3)(H). 

'<  15  U.S.C.  78f(h)(3). 

'5  7U.S.C.  2(aMl)(D)(i). 

'815  U.S.C.  78f. 

"  15  U.S.C.  78f(b)(5). 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Concurrent  with  the  filing  of  the 
proposed  rule  change  with  the 
Commission,  NQLX  has  filed  a  written 
certification  with  the  CFTC  under 
section  5c(c)'8  of  the  CEA  and  CFTC 
regulation  part  38.4^8  jq  which  NQLX 
certifies  that  its  proposed  changes  to 
NQLX  rules  902  and  903  comply  with 
the  CEA.  Changes  to  proposed  NQLX 
rules  902  and  903  are  effective  the  day 
after  their  filing  with  the  CFTC. 

Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  rule 
changes,  the  Commission,  after 
consultation  with  the  CFTC,  may 
summarily  abrogate  the  proposed  rule 
changes  and  require  that  the  proposed 
rule  changes  be  refiled  in  accordance 
with  the  provisions  of  section  19(b)(1)  of 
the  Act.2° 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  nile-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  NQLX. 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  website 
{http://wivw.sec.gov).  All  submissions 
should  refer  to  File  No.  SR-NQLX- 
2003-01  and  should  be  submitted  by 
February  4,  2003. 


'•7  U.S.C.  78-2(c). 
>«17CFR38.4. 
«>15  U.S.C.  78s(b)(l). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority-^' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  03-669  Filed  1-13-03;  8:45  am] 

BILLING  CODE  8010-0T-* 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #P003] 

State  of  Arkansas 

As  a  result  of  the  President's  major 
disaster  declaration  for  Public 
Assistance  on  January  6,  2003,  the  U.S. 
Small  Business  Administration  is 
activating  its  disaster  loan  program  only 
for  private  non-profit  businesses  that 
provide  essential  services  of  a 
governmental  nature.  I  find  that  Baxter, 
Clay,  Cleburne,  Craighead,  Fulton, 
Greene,  Independence,  Izard,  Jackson, 
Lawrence,  Newton,  Poinsett,  Randolph, 
Searcy,  Sharp,  Stone,  Van  Buren  and 
White  Counties  in  the  State  of  Arkansas 
constitute  a  disaster  area  due  to 
damages  caused  by  a  severe  ice  storm 
occurring  from  December  3,  2002,  and 
continuing  through  December  4,  2002. 
Applications  for  loans  for  physical 
damage  as  a  resiUt  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
March  7,  2003,  at  the  address  listed 
below  or  other  locally  announced 
locations:  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Blvd.,  Suite  102.  Ft. 
Worth,  TX  76155. 

The  interest  rates  are: 


For  Physical  Damage: 

Non-profit  organizations  with- 
out credit  available  else- 
where  

Non-profit  organizations  with 
credit  available  elsewhere 


Percent 


3.324 
5.500 


The  number  assigned  to  this  disaster 
for  physical  damage  is  P00311. 

Dated:  January  7,  2003.  '      ' 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59008). 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  03-677  Filed  1-13-03;  8:45  am] 

BILLING  COOE  B02S-01-I> 


2>  17  CFR  20O.3O-3(a)(75). 


SMALL  BUSINESS  ADMINISTRATION 

Region  II  Regulatory  Fairness  Board 
Hearing 

The  Small  Business  Administration 
Region  II  Regulatory  Fairness  Board  and 
the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  Public  Hearing 
on  Wednesday,  January  29,  2003  at  9 
a.m.  (EST)  at  the  State  House  Annex. 
4th  Floor,  Assembly  Budget  Committee 
Hearing  Room,  State  Street,  Trenton, 
New  Jersey  08650,  to  receive  comments 
and  testimony  from  small  business 
owners,  small  government  entities,  and 
small  non-profit  organizations 
concerning  regulatory  enforcement  and 
compliance  actions  taken  by  federal 
agencies. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Natalie  Hall 
in  writing  or  by  fax,  in  order  to  be  put 
on  the  agenda.  Natalie  Hall,  U.S.  Small 
Business  Administration,  New  Jersey 
District  Office,  2  Gateway  Center,  15th 
Floor,  Newark,  NJ  07102,  phone  (973) 
645-3581,  fax  (973)  645-6265,  e-mail 
natalie.hall@sba.gov. 

For  more  information,  see  our  Web 
site  at  www.sba.gov/ombudsman. 

Dated:  January  8,  2003. 
Michael  L.  Banrera, 
National  Ombudsman. 
[FR  Doc.  03-715  Filed  1-13-03;  8:45  am] 
BILUNG  COOE  8025-01-U 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Pub.  L.  104-13  effective  October  1, 
1995,  the  Paperwork  Reduction  Act  of 
1995.  The  information  collection 
packages  that  may  be  included  in  this 
notice  are  for  new  information 
collections,  revisions  to  OMB-approved 
information  collections  and  extensions 
{no  change)  of  OMB-aipproved 
information  collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  cl^ity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
conunents  and  recommendations 
regarding  the  information  collection(s) 


should  be  submitted  to  the  OMB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed 
and/ or  faxed  to  the  individuals  at  the 
addresses  and  fax  nvunbers  listed  below: 
(OMB)  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  SSA,  New 
Executive  Office  Building,  Room  10235, 
725  17th  St.,  NW.,  Washington,  DC 
20503.  Fax:  202-395-6974. 
(SSA). Social  Security  Administration, 
DCFAM.  Attn:  Reports  Clearance 
Officer,  1300  Annex  Bldg.,  6401 
Security  Blvd.,  Baltimore,  MD  21235. 
Fax:  410-965-640^. 

I.  The  information  collection  listed 
below  is  pending  at  SSA  and  will  be 
submitted  to  OMB  within  60  days  fi-om 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
within  60  days  from  the  date  of  this 
publication.  You  can  obtain  copies  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454  or  by  writing  to  the  address 
listed  above. 

Statement  of  Income  and  Resources — 
0960-0124.  The  information  collected 
on  form  SSA-8010-BK  is  used  in 
Supplemental  Security  Income  (SSI) 
claims  and  redeterminations  to  obtain 
information  about  the  income  and 
resources  of:  Ineligible  spouses,  parents/ 
spouses  of  parents,  and  children  living 
in  the  claimant's/beneficiary's 
household;  essential  persons;  and 
sponsors  of  aliens  (including  spouses  of 
sponsors  who  five  with  the  sponsor). 
The  information  is  needed  to  make 
initial  or  continuing  eligibility 
determinations  for  SSI  claimants/ 
beneficiaries  who  are  subject  to 
deeming.  If  eligible,  the  information  is 
used  to  determine  the  amount  of  the  SSI 
payment.  The  respondents  are  persons 
whose  income  and/or  resources  must  be 
considered  in  determining  the  eligibility 
of  SSI  claimants  or  beneficiaries. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 
Number  of  Respondents:  341,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  25 
minutes. 

Estimated  Annual  Burden:  142,083 
hours. 

II.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  fitjm  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  package  by  calling 
the  SSA  Reports  Clearance  Officer  at 
410-965-0454,  or  by  writing  to  the 
address  listed  above. 

1.  Internet  Social  Security  Disability 
Report— Child— 20  CFR  404.1512  and 
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416.912— 0960-NEW.  SSA  is  developing 
an  Internet  Social  Security  Disability 
Report — Child.  This  Internet 
application,  13820,  will  collect 
information  about  a  child  who  is 
applying  for  disabled  child's  benefits.  It 
will  solicit  the  details  of  the  child's 
condition,  how  the  condition  affects  the 
child's  day-to-day  life,  and  his  or  her 
medical  treatment  sources  and/or  other 
medical  sources  of  evidence. 
Respondents  will  provide  information 
on  the  disabled  child  by  completing  a^ 
series  of  screens  on  a  personal 
computer.  The  information  will  then  be 
transmitted  to  SSA  electronically. 
However,  imtil  such  time  as  SSA 
develops  an  acceptable  electronic 
signatiire  process  and  implements  a 
Ehsability  Determinati9n  Services  (DDS) 
electronic  disability  process,  applicants 
will  also  print,  sign  and  mail  a  text 
formatted  siunmary  of  the  answers  given 
on  13820.  They  will  also  print,  sign  and 
mail  copies  of  the  medical  release  form 
(SSA-827).  The  information  collected 
on  13820  will  be  used  by  the  State  DDS's 
to  develop  medical  evidence  and  to 
assess  the  alleged  disability.  The 
respond^its  will  be  applicants  for 
child's  disability  benefits  who  opt  to  file 
via  the  Internet. 

Type  of  Request:  New  information 
collection. 

Number  of  Respondents:  52,300. 

Frequency  of  Response:!. 

Average  Burden  Per  Response:  2 
hours. 

Estimated  Annual  Burden:  104,600 
Hours. 

2.  Work  Activity  Report — Employee — 
0960-0059.  Form  SSA-821-BK  collects 
information  that  determines  whether 
individuals  have  worked  in 
employment  after  becoming  disabled 
and,  if  so,  whether  the  work  is 
substantial  gainful  activity.  The  data  is 
reviewed  and  evaluated  to  determine  if 
the  recipient  continues  to  meet  the 
disability  requirements  of  the  law.  The 
respondents  are  title  II  beneficiaries  and 
title  XVI  recipients. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  300,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  45 
minutes. 

Estimated  Annual  Burden:  225,000 
hours. 

3.  Permanent  Residence  Under  Color 
of  Law— 20  CFR,  Subpart  P.  416.1615 
and  416.1618—0960-0451.  Under 
Public  Law  (Pub.  L.)  104-193,  effective 
August  22, 1996,  a  noncitizen  must  be 
a  "qualified  alien"  and  meet  certain 
additional  requirements  in  order  to  be 
eligible  for  SSI.  This  law  also 


established  an  exception  to  the  new 
requirements  for  certain  "nonqualified 
aliens"  (i.e.,  noncitizens  who  are  not 
qualified  aliens)  who  were  receiving  SSI 
on  August  22,  1996.  The  exception 
allowed  nonqualified  aliens  to  remain 
on  the  rolls  imtil  September  30,  1997,  at 
which  time  benefits  would  be 
suspended  if  the  aliens  had  not  acquired 
qualified  alien  status.  Pub.  L.  105-33 
extended  the  suspension  date  to 
September  30, 1998.  and  Pub.  L.  105- 
306,  enacted  October  28,  1998,  provided 
that  nonqualified  aliens  who  were 
receiving  SSI  on  August  22,  1996, 
would  remain  eligible  after  September 
30,  1998,  as  long  as  other  requirements 
were  met  [e.g.,  income  and  resources, 
etc.).  SSI  eligibility  for  this  group  of 
aliens,  "grandfathered  nonqualified 
aliens,"  would  continue  to  be 
determined  based  on  the  rules 
governing  alien  eligibility  in  effect  prior 
to  August  22,  1996,  i.e.,  the  PRUCOL 
standard.  Under  this  standard,  PRUCOL 
aliens  must  present  evidence  of  their 
status  to  SSA  at  the  time  of  application 
and  periodically  thereafter.  SSA  will 
verify  the  validity  of  the  evidence  of 
PRUCOL  aliens  with  the  Immigration 
and  Naturalization  Service  (INS).  Based 
on  the  INS  response,  SSA  will 
determine  whether  the  individual  is 
eligible  for  SSI  payments.  The 
respondents  are  alien  applicants  for  and 
recipients  of  SSI  payments. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  9,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  750  hours. 

4.  Instructions  for  Completion  of 
Federal  Assistance  Application — 0960- 
0184.  The  information  on  form  SSA-96 
will  be  used  to  assist  the  Commissioner 
in  selecting  grant  proposals  for  funding 
based  on  their  technical  merits.  The 
information  will  also  assist  in 
evaluating  the  soimdness  of  the  design 
of  the  proposed  activities,  the 
possibilities  of  obtaining  productive 
results,  the  adequacy  of  resources  to 
conduct  the  activities  and  the 
relationship  to  other  similar  activities 
that  have  been  or  are  being  conducted. 
The  respondents  are  State  and  local 
govermnents.  State-designated 
protection  and  advocacy  groups, 
colleges  and  universities  and  profit  and 
nonprofit  private  organizations. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  200. 

Frequency  of  Response:  8. 

Average  Burden  Per  Response:  14 
hours. 


Estimated  Annual  Burden:  22,400 
hoius. 

5.  Certificate  of  Election  for  Reduced 
Spouse's  Benefits — 0960-0398.  SSA 
uses  the  information  on  the  certificate  of 
election,  collected  on  form  SSA-25,  as 
the  spouse's  request  for  reduced  benefits 
for  the  month  of  filing,  and  for  months 
preceding  the  month  of  filing,  as 
designated  by  the  spouse  (but  not  to 
exceed  1 2  months).  The  spouse  must 
file  a  certificate  of  election  with  SSA  to 
elect  reduced  benefits,  if  an  entitled 
spouse  (age  62-64)  no  longer  has  an 
entitled  child  in  care.  The  respondents 
are  individuals  or  households. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  1,000 
hours. 

6.  Annual  Registration  Statement 
Identifying  Separated  Participants  with 
Deferred  Benefits,  Schedule  SSA — 
0960-0606.  Schedule  SSA  is  a  form 
filed  annually  as  part  of  a  series  of 
pension  plan  documents  required  by 
section  6057  of  the  IRS  Code. 
Administrators  of  pension  benefit  plans 
are  required  to  report  specific 
information  on  future  plan  benefits  for 
those  participants  who  left  plan 
coverage  during  the  year.  SSA  maintains 
the  information  imtil  a  claim  for  Social 
Seciuity  benefits  has  been  approved.  At 
that  time,  SSA  notifies  the  beneficiary  of 
his/her  potential  eligibility  for  payments 
fi-om  the  private  pension  plan.  The 
respondents  are  administrators  of 
pension  benefit  plans  or  their  service 
providers  employed  to  prepare  the 
schedule  SSA  on  behalf  of  the  pension 
benefit  plan.  Below  are  the  estimates  of 
the  cost  and  hour  burdens  for 
completing  and  filing  schedule  SSA(s). 
We  have  used  an  average  to  estimate  the 
hour  burden.  However,  the  burden  may 
be  greater  or  smaller  depending  on 
whether  the  respondent  is  a  large  or 
small  pension  benefit  plan  and  how 
many  schedule  SSA's  are  filed  in  a 
given  year. 

Type  of  request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  88,000. 

Frequency  of  Response:  Annually. 

Average  Burden  Per  Respondent:  2.5 
hours. 

Estimated  Annual  Burden:  220,000 
hours. 

Estimated  Annual  Cost  Burden  for  All 
Respondents:  $12,194,400. 

7.  Internet  Report  of  Continuing 
Disability  Interview— 20  CFR  404.1589 
and  20  CFR  416.989— 0960-NEW. 
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Background 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998 
directed  Federal  agencies  to  develop 
electronic  service  delivery  instruments 
as  an  alternative  to  traditional  paper- 
based  methods.  As  a  result,  the  Social 
Security  Administration  is  actively 
expanding  its  Internet  services  to  enable 
citizens  to  complete  the  application 
process  as  well  as  to  process  their 
requests  for  post-entitlement 
transactions  online.  One  of  the 
initiatives  in  this  process  is  the 
development  of  the  Internet  version  of 
the  current  paper-based  form  entitled 
Report  of  Continuing  Disability 
Interview.  SSA-454-BK,  which  is  used 
by  the  agency  in  the  continuing 
disability  review  (CDR)  process. 

The  Collection 

SSA  willuse  the  Internet  Report  of 
Continuing  Disability  Interview  (1454)  to 
collect  information  from  individuals 
receiving  disability  benefits  or  their 
representatives.  The  information 
collected  will  be  used  to  determine 
whether  a  person  who  receives  Social 
Security  benefits  and/ or  SSI,  based  on 
disability  or  blindness  continues  to  be 
disabled.  The  report  will  update  the 
record  of  the  disabled  individual, 
providing  information  on  recent 
medical  treatment,  vocational  and 
,  educational  experiences,  work  activity 
and  evaluations  of  the  potential  for 
return  to  work.  On  the  basis  of  the 
responses,  additional  medical  and  other 
evidence  is  developed  to  assist  SSA  in 
determining  whether  their  disability 
continues  or  has  ended,  and  if  so  when 
the  disability  ended.  Respondents  to 
1454  are  disabled  individuals  scheduled 
for  CDRs. 

Type  of  request:  New  information 
collection. 

Number  of  Respondents:  85.200. 

Frequency  of  Response:  1  per 
respondent. 

Average  Burden  Per  Response:  120 
minutes. 

Estimated  Annual  Burden:  1 70.400 
hours. 


8.  Vocational  Rehabilitation  "301 " 
Program  Development — 20  CFR, 
404.408,  404.460  &■  404.468,  Subpart  E 
and  20  CFR.  404.1588,  Subpart  P-0960- 
0282.  SSA  uses  form  SSA-4290  to 
collect  information  to  determine 
whether  an  individual,  whose  disability 
or  blindness  has  ceased,  is  eligible  for 
continued  benefit  payments  because  of 
participation  in  an  approved  program  of 
vocational  rehabilitation  services, 
employment  services  or  other  support 
services.  The  respondents  are  State 
vocational  rehabilitation  agencies,  other 
public  or  private  providers  of  vocational 
rehabilitation  services  and  employment 
services  or  other  support  services. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  6,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  2,000 
hours. 

9.  Medicaid  Use  Report,  20  CFR 
416.268 — 0960-0267.  The  information 
required  by  this  regulation  is  used  by 
SSA  to  determine  if  an  individual  is 
entitled  to  special  SSI  payments.  The 
respondents  are  SSI  recipients  whose 
payments  were  stopped  based  on 
earnings  from  work. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Numoer  of  Respondents:  60,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  3 
minutes. 

Estimated  Annual  Burden:  3,000 
hours. 

10.  Statement  for  Determining 
Continuing  Eligibility  for  Supplemental 
Security  Income  Payments — Adult, 
Form  SSA-3988-TEST;  Statement  for 
Determining  Continuing  Eligibility  for 
Supplemental  Security  Income 
Payments— Child,  Form  SSA-3989- 
TEST—20  CFR  Subpart  B— 41 6.204— 
0960-0643. 

Background 

The  Social  Security  Act  mandates 
periodic  redeterminations  of  the  non- 


medical factors  that  relate  to  the  SSI 
recipients'  continuing  eligibility  for  SSI 
payments.  Recent  SSA  studies  have 
indicated  that  as  many  as  two-thirds  of 
all  scheduled  redeterminations 
completed,  with  the  assistance  of  a  SSA 
employee,  did  not  result  in  any  change 
in  circumstances  that  affected  payment. 
Therefore,  SSA  is  planning  to  increase 
the  number  of  respondents  and  revise 
the  test  methodology  of  the  currently 
approved  test  forms.  The  expansion  of 
the  test  is  needed  to  further  validate 
whether  the  test  redetermination 
process  actually  results  in  significant 
operational  savings  and  a  decrease  in 
recipient  inconvenience,  while  still 
timely  obtaining  the  accurate  data 
needed  ta  determine  continuing 
eligibility  through  the  process. 

The  Collection 

A  test  of  forms  SSA-3988-TEST  and 
SSA-3989-TEST  will  be  used  to 
determine  whether  SSI  recipients  have 
met  and  continue  to  meet  all  statutory 
and  regulatory  non-medical 
requirements  for  SSI  eligibility,  and 
whether  they  have  been  and  are  still 
receiving  the  correct  payment  amount. 
The  SSA-3988-TEST  and  SSA-3989- 
TEST  cu-e  designed  as  self-help  forms 
that  will  be  mailed  to  recipients  or  to 
their  representative  payees  for 
completion  and  return  to  SSA.  The 
objectives  of  the  expanded  test  are  to 
determine  the  public's  ability  to 
understand  and  accurately  complete  the 
test  forms.  The  respondents  are 
recipients  of  SSI  benefits  or  their 
representatives.  In  addition,  SSA  wants 
to  determine  the  public's  ability  to 
understand  and  accurately  complete  a 
supplemental  SSA-3988,  which  will  be 
directed  to  a  sample  of  beneficiaries  that 
continue  to  receive  Medicaid,  but  whose 
earnings  from  work  are  too  high  to  allow 
payment  of  SSI  benefits. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 


SSA-3988-TEST 

SSA-3988-SUP-TEST2 
SS-3989-TEST  

Total  burden  


Respondents 


46,500 
2000 
8.500 


Frequency 
of  response 


Average 
burden 

per 
response 
(minutes) 


20  min 

21  min 
20  min 


Estimated 
annual 
burden   . 
(hours) 


15,500 

700 

2,833 


19,033 


1 1 .  Letter  to  Employer  Requesting 
Information  about  Wages  Earned  by  a 
Beneficiary — 20  CFR,  Subpart  I, 
404.801—0960-0034.  SSA  uses  the  data 
collected  on  form  SSA-L725  to  establish 


the  exact  amount  of  wages  earned  by  a 
beneficiary  in  situations  where  the 
information  in  SSA  records  is 
incomplete  or  has  been  questioned.  The 
respondents  are  employers  of  wage 


earners  whose  earnings  records  are 
incomplete  or  have  been  questioned. 


Federal  Register /Vol.  68,  No.  9 /Tuesday,  January  14,  2003 /Notices 


1883 


Type  of  Request:  Extension  of  an 
OVffl-approved  information  collection. 

Number  of  Respondents:  150,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  40 
minutes. 

Estimated  Annual  Burden:  100.000 
hours. 

12.  Reporting  Changes  that  Affect 
Your  Social  Security  Payment — 20  CFR 
404.  Subpart  D  and  Subpart  E—0960- 
0073.  SSA  uses  the  infonnation 
collected  on  form  SSA-1425  to 
determine  cojitinuing  entitlement  to 
title  II  Social  Secvu-ity  benefits  and  to 
determine  the  proper  benefit  amoimt. 
The  respondents  are  Social  Security 
beneficiaries  who  need  to  report  an 
event  that  could  affect  payments. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  70,000. 

Frequency  of  Response:  I. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  5,833 
hours. 

13.  Report  of  New  Information  in 
Disability  Cases— 20  CFR  404,  Subpart 
DS-  Subpart  P— 0960-0071 .  The 
information  collected  on  form  SSA-612 
is  used  to  update  the  disabiUty  records 
of  respondents,  based  on  changes 
reported.  The  form  is  used  to  gather 
information  on  a  number  of  topics  that 
can  affect  the  beneficiary's  or  the 
applicant's  entitlement  to  disability 
benefits.  This  includes,  but  is  not 
limited  to,  information  about  a  return  to 
work,  improvement  in  the  medical 
condition,  Workers'  Compensation 
settlements  or  representative  payee 
issues.  The  respondents  are  applicants 
for  and  recipients  of  Title  II  Disability 
Benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  27,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  2,250 
hours. 

Dated:  January  7,  2003. 
Elizabeth  A.  Davidson, 
Reports  Clearance  Officer,  Social  Security 
Administration. 
IFR  Doc.  03-678  Filed  1-13-03:  8:45  am] 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4248] 

Office  of  the  Procurement  Executive; 
30-Day  Notice  of  Proposed  Information 
Collection:  Department  of  State; 
Acquisition  Regulation  (DOSAR);  0MB 
Control  Number  1405-0050 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Originating  Office:  Bureau  of 
Administration,  Office  of  the 
Procurement  Executive. 

Title  of  Information  Collection: 
Department  of  State  Acquisition 
Regulation  (DOSAR). 

Frequency:  On  occasion. 

Form  Number:  N/A. 

Respondents:  Any  business,  other  for- 
profit,  individual,  not-for-profit,  or 
household  organizations  wishing  to 
receive  Department  of  State  contracts. 

Estimated  Number  of  Respondents: 
2,790. 

Average  Hours  Per  Response:  Varies. 

Total  Estimated  Burden:  225,503 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Gladys  Gines, 
Procurement  Analyst,  Office  of  the 
Procurement  Executive,  2201  C  Street. 


NW,  SA-6,  Room  603,  U.S.  Department 
of  State,  Washington,  DC  20520; 
telephone  at  (703)  516-1691.  Public 
comments  and  questions  should  be 
directed  to  the  State  Department  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20530,  who  may  be 
reached  on  (202)  395-3897. 

Dated:  December  18.  2002. 
Lloyd  W.  Pratsch, 
Procurement  Executive,  Bureau  of 
Administration,  Department  of  State. 
[FR  Doc.  03-695  Filed  1-13-03:  8:45  am] 
BILLING  CODE  4710-24-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary  ~ 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  December  27, 
2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application.  - 

Docket  Number:  OST-2002-14151. 
Date  Filed:  December  23,  2002. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TC31  North  and  Central 
Pacific — TC3-Central  America.  South 
America. 

PTC31  N&C/CmC  0228  dated 
November  19,  2002 

TC3-Central  America,  South 
America  Resolutions  r-l-r-14 

Tables— PTC31  N&C/CIRC  Fares 
0096  dated  November  26,  2002 

Minutes— PTC31  N&C/CIRC  0232 
dated  December  20,  2002 

Intended  effective  date:  April  1, 
2003 
Docket  Number.  OST-2002-14164. 
Date  Filed:  December  23,  2002. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

TC31  North  and  Central  Pacific  and 
TC31  Circle  Pacific 

PTC31  N&C/CIRC  0224  dated 
November  19,  2002 

PTC31  N&C/CIRC  0225  dated 
November  19,  2002 

PTC31  N&C/CIRC  0226  dated 
November  19,  2002 

PTC31  N&C/CIRC  0227  dated 
November  19.  2002 

PTC31  N&C/CIRC  0229  dated 
November  19,  2002 

Minutes— PTC31  N&C/CIRC  0232 
dated  December  20,  2002 
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Tables— PTC31  N&C/CIRC  FARES 
0093  dated  November  26,  2002 

PTC31  N&C/CIRC  FARES  0094 
dated  November  26,  2002 

PTC31  N&C/CIRC  FARES  0095 
dated  November  26,  2002 

Intended  effective  date:  April  1 , 
2003. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  03-687  Filed  1-13-03;  8:45  am] 

BILUNG  CODE  4910-62-P 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  January  3, 
2003 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  B 
(formerly  subpart  Q)  of  the  Department 
of  Transportation's  Procediu-al 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  answer 
period,  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-2002-14I78. 

Date  Filed:  December  30,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  21,  2003. 

Description:  Application  of  Israir 
Airlines  and  Tourism  Ltd.,  pursuant  to 
49  U.S.C.  41301, 14  CFR  part  211  and 
subpart  B,  requesting  a  foreign  air 
carrier  permit  enabling  Israir  to  engage 
in  charter  foreign  air  transportation  of 
persons  and  property  between  a  point  or 
points  in  Israel  and  a  point  or  points  in 
the  United  States  and  in  other  charter 
trips  in  foreign  air  transportation, 
subject  to  the  terms,  conditions  and 
limitations  of  the  Department's 
regulations  governing  charters. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  03-688  Filed  1-13-03;  8:45  ami 

aUJNG  CODE  4910-42-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  December  27, 
2002 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  B 
(formerly  subpart  Q)  of  the  Department 
of  Transportation's  Procediual 
Regulations  [See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period,  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-2002-14145. 

Date  Filed:  December  23,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  13,  2003. 

Description:  Application  of  Mid- 
Atlantic  Freight,  Inc.,  pursuant  to  49 
U.S.C.  Section  41738  and  Subpart  B, 
requesting  authority  to  operate 
scheduled  passenger  service  as  a 
commuter  air  carrier  between  Norfolk, 
VA,  Pine  Island,  NC  and  Manteo,  NC, 
with  flights  beginning  and  ending  in 
Manteo,  NC. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

(FR  Doc.  03-689  Filed  1-13-03;  8:45  am) 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request— FRA  F  6180.71, 
U.S.  DOT  AAR  Crossing  Inventory 
Form 

AGENCY:  Federal  Railroad 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Railroad  Administration  (FRA) 
hereby  announces  that  it  is  seeking 
renewal  of  the  following  currently 
approved  information  collection 


activities.  Before  submitting  these 
information  collection  requirements 
(ICRs)  for  clearance  by  the  Office  of 
Management  and  Budget  (OMB),  FRA  is 
soliciting  public  comment  on  specific 
aspects  of  the  activities  identified 
below. 

DATES:  Comments  must  be  received  no 
later  than  March  17,  2003. 

ADDRESSES:  Submit  written  comments 
on  the  following  proposed  activities  by 
mail  to  either:  Mr.  Robert  Brogan,  Office 
of  Safety,  Planning  and  Evaluation 
Division,  RRS-21,  Federal  Railroad 
Administration,  1120  Vermont  Ave., 
NW.,  Mail  Stop  17,  Washington,  DC 
20590,  or  Ms.  Debra  Steward,  Office  of 
Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Railroad  Administration,  1120 
Vermont  Ave..  NW.,  Mail  Stop  35, 
Washington.  DC  20590.  Commenters 
requesting  FRA  to  acknowledge  receipt 
of  their  respective  comments  must 
include  a  self-addressed  stamped 
postcard  stating,  "Comments  on  OMB 
control  number  2130-0017." 
Alternatively,  comments  may  be 
transmitted  via  facsimile  to  (202)  493- 
6265  or  (202)  493-6170,  or  e-mail  to  Mr. 
Brogan  at  robert.brogan@fra.dot.gov,  or 
to  Ms.  Debra  Steward  at 
debra.steward@fra.dot.gov.  Please  refer 
to  the  assigned  OMB  control  number  in 
any  correspondence  submitted.  FRA 
will  summarize  comments  received  in 
response  to  this  notice  in  a  subsequent 
notice  and  include  them  in  its 
information  collection  submission  to 
OMB  for  approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590  (telephone:  (202)  493-6292) 
or  Debra  Steward,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  35.  Washington, 
DC  20590  (telephone:  (202)  493-6139). 
(These  telephone  numbers  are  not  toll- 
ft-ee.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA).  Public  Law  104-13,  sec.  2, 109 
Stat.  163  (1995)  (codified  as  revised  at 
44  U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  for 
reinstatement  or  renewal  by  OMB.  44 
U.S.C.  3506(c)(2)(A);  5  CFR  1320.8(d)(1), 
1320.10(e)(1),  1320.12(a).  Specifically, 
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FRA  invites  interested  respondents  to 
comment  on  the  following  summary  of 
proposed  information  collection 
activities  regarding  (i)  whether  the 
information  collection  activities  are 
necessary  for  FRA  to  properly  execute 
its  functions,  including  whether  the 
activities  will  have  practical  utility;  (ii) 
the  acciu-acy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
activities,  including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FRA  to 
minimize  the  biuden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  [e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
3506(c)(2)(A)(IHiv);  5  CFR 
1320.8(d)(l){IHiv).  FRA  beheves  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  bvudens  associated  with 
the  collection  of  information  mandated 
by  Federal  regulations.  In  summary, 
FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  Reduce 
reporting  burdens;  (ii)  ensiue  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Below  is  a  brief  smnmary  of  the 
cxurently  approved  information 
collection  activity  that  FRA  will  submit 
for  clearance  by  OMB  as  required  under 
thePRA: 

Title:  U.S.  DOT-AAR  Crossing 
Inventory  Form. 

OMB  Control  Number:  2130-0017. 

Form  Number:  FRA  F  6180.71. 

Expiration:  March  31,  2003. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  Form  FRA  6180.71  is  a 
voluntary  form  and  is  used  by  States 
and  railroads  to  periodically  update 
certain  cite  specific  highway-rail 
crossing  information  which  is  then 
transmitted  to  FRA  for  input  into  the 
National  Inventory  File.  This 
information  has  been  collected  on  the 
U.S.  DOT-AAR  Crossing  Inventory 
Form  since  1974  and  maintained  in  the 
National  Inventory  File  database  since 
1975.  The  primary  purpose  of  the 


National  Inventory  is  to  provide  for  the 
existence  of  a  uniform  database  which 
can  be  merged  with  accident  data  and 
used  to  analyze  information  for 
planning  and  implementation  of 
crossing  safety  improvement  programs 
by  public,  private,  and  governmental 
agencies  responsible  for  highway-rail 
crossing  safety.  Following  the  official 
establishment  of  the  National  Inventory 
in  1975,  the  Federal  Railroad 
Administration  (FRA)  assumed  the 
principal  responsibility  as  custodian  for 
the  maintenance  and  continued 
development  of  the  U.S.  DOT/AAR 
National  Highway-Rail  Crossing 
Inventory  Program.  The  major  goal  of 
the  Program  is  to  provide  federal,  state, 
and  local  governments,  as  well  as  the 
railroad  industry,  information  for  the 
improvement  of  safety  at  highway-rail 
crossings.  Good  management  practices 
necessitate  maintaining  the  database 
with  current  information.  The  data  will 
continue  to  be  useful  only  if  maintained, 
and  updated  as  inventory  changes 
occur.  FRA  previously  cleared  the 
reporting  and  recordkeeping  biuden  for 
this  form  under  Office  of  Management 
and  Budget  (OMB)  clearance  number 
2130-0017.  OMB  approved  the  burden 
for  this  form  through  March  31,  2003. 
Based  on  the  most  recent  information 
available,  FRA  estimates  approximately 
96,000  updates  per  year.  Although  this 
represents  a  substantial  increase  in  the 
munber  of  updates  fi-om  the  previous 
estimate  of  responses,  the  total 
recordkeeping  and  reporting  biu-den  for 
this  information  collection  will  actually 
decline  by  1,716  hours.  The  reduction 
in  biuden  is  due  to  a  large  increase  in 
the  estimated  number  of  electronic 
records  which  will  be  kept  over  the  next 
three  years.  FRA  is  requesting  a  new 
three-year  approval  from  OMB  for  this 
information  collection. 

Affected  Public:  Railroads  and  State 
governments. 

Estimated  Total  Number  of  Responses 
Per  Year:  95,969  updates. 

Estimated  Response  Time  per  Form: 
.25  hr.  (2,056  form  updates);  .50  hr.  per 
mass  update  list  (300  mass  update  lists 
containing  5,433  updates);  .50  hr.  per 
electronic  foreign  file  (700  electronic 
foreign  files  containing  77,158  updates); 
and  .03333  hr.  per  GX  computer  update 
(11,322  updates  on  36  GX  computer 
disks). 

Total  Annual  Burden:  1 ,388  hours. 

Pursuant  to  44  U.S.C.  3507(a)  and  5 
CFR  1320.5(b),  1320.8(b)(3)(vi),  FRA 
informs  all  interested  parties  that  it  may 


not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
niunber. 

Authority:  44  U.S.C.  3.501-3520. 

Issued  in  Washington,  DC  on  January  9. 
2003. 

Kathy  A.  Weiner, 

Director,  Office  of  Information  Technology 

and  Support  Systems,  Federal  Railroad 

Administration. 

[FR  Doc.  03-686  Filed  1-13-03;  8:45  am) 

BILUNG  CODE  4910-06-U 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund:  Open  RAeeting  of  the 
Community  Development  Advisory 
Board:  Change  of  Meeting  Location 

agency:  Community  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasury. 

ACTION:  Notice  of  open  meeting;  Change 
of  meeting  location. 

summary:  On  December  27,  2002,  the 
Community  Development  Financial 
Institutions  Fund  (the  "Fund") 
announced  (67  FR  79242)  that  there  v>rill 
be  a  meeting  of  the  Community 
Development  Advisory  Board  on 
January  21  and  22,  2003.  This  notice  is 
to  announce  that  the  location  of  the 
meeting  has  been  changed.  The 
Community  Development  Advisory 
Board  meeting  will  be  held  at  the  offices 
of  the  Fund,  which  are  located  at  601 
1 3th  Street,  NW. ,  Suite  200-South. 
Washington,  DC. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  External  Affairs  of  the  Fund, 
U.S.  Department  of  Treasury,  601  13th 
Street,  NW.,  Suite  200  South, 
Washington,  DC,  20005,  (202)  622-9046 
(this  is  not  a  toll  free  number).  Other 
information  regarding  the  Fund  and  its 
programs  may  be  obtained  through  the 
Fund's  Web  site  at  http:// 
www.  cdfifun  d.gov. 

Authority:  12  U.S.C.  4703;  Chapter  X.  Pub. 
L.  104-19,  109  Stat.  237. 

Tony  T.  Brown, 

Director,  Community  Development  Financial 
Institutions  Fund. 

[FR  Doc.  03-660  Filed  1-13-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  021114275-2275-01] 

Joint  Hurricane  Testbed  (JHT) 
Opportunities  for  Transfer  of  Research 
and  Technology  Into  Tropical  Cyclone 
Analysis  and  Forecast  Operations 

Correction 

In  notice  document  03-57  beginning 
on  page  359  in  the  issue  of  Friday, 


January  3,  2003,  make  the  following 
corrections: 

1.  On  page  360,  in  the  first  column, 
under  the  heading  ADDRESSES,  in  the 
first  line,  "Preapplication"  should  read, 
"Preapplications" . 

2.  On  the  same  page,  in  the  second 
column,  under  the  heading  III.  Program 
Description,  in  the  first  paragraph,  in 
the  11th  line,  "Pis  to  responding" 
should  read,  "Pis  responding". 

3.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  the 
same  paragraph,  in  the  13th  line,  "Pis 
allow"  should  read,  "Pis  to  allow". 

4.  On  the  same  page,  in  the  third 
column,  under  the  same  heading,  in 
paragraph  (2),  in  the  first  line,  "for" 
should  read,  "by". 

5.  On  page  362,  in  the  second  column, 
under  the  heading  VII.  Award  Period, 
in  the  first  paragraph,  in  the  17th  line 
from  the  bottom,  "time  line."  should 
read,  "time  line,". 


6.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  the 
second  paragraph,  in  the  fourth  line, 
"appropriately"  should  read, 
"approximately". 

7.  On  page  363,  in  the  third  column, 
under  the  heading  IX.  Evaluation 
Criteria,  in  paragraph  D.,  in  the  first 
line,  "Appropriations"  should  read, 
"Appropriateness". 

8.  On  the  same  page,  in  the  same 
column,  under  the  heading  X.  Selection 
Procedures,  in  the  first  paragraph,  in  the 
fourth  line  from  the  bottom,  "Directors" 
should  read,  "Director". 

9.  On  page  364,  in  the  first  column, 
under  the  same  heading,  in  the  first 
paragraph,  in  the  seventh  line  from  the 
bottom,  "applications"  should  read, 
"applicants". 

[FR  Doc.  C3-57  Filed  1-13-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[OAR-2002-0060;  FRL-7417-8] 
RIN  2060-AG67 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Stationary 
Combustion  Turbines 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  stationary 
combustion  tiirbines.  We  have 
identified  stationary  combustion 
txubines  as  major  soiu'ces  of  hazardous 
air  pollutants  (HAP)  emissions  such  as 
formaldehyde,  toluene,  benzene,  and 
acetaldehyde.'The  proposed  NESHAP 
woiUd  implement  section  112(d)  of  the 
Clean  Air  Act  (CAA)  by  requiring  all 
major  sources  to  meet  HAP  emission 
standards  reflecting  the  application  of 
the  maximvun  achievable  control 
technology  (MACT)  for  combustion 
txu-bines.  We  estimate  that  20  percent  of 
the  stationary  combustion  turbines 


affected  by  the  proposed  rule  will  be 
located  at  major  sources.  As  a  result,  the 
environmental,  energy,  and  economic 
impacts  presented  in  this  preamble 
reflect  these  estimates.  The  proposed 
standards  would  protect  public  health 
by  reducing  exposure  to  air  pollution, 
by  reducing  total  national  HAP 
emissions  by  an  estimated  81  tons/year 
in  the  5th  year  after  the  standards  are 
promulgated.  This  action  also  proposes 
to  add  Method  323  of  40  CFR  part  63. 
appendix  A  for  the  measurement  of 
formaldehyde  emissions  from  natiiral 
gas-fired  stationary  sources. 
DATES:  Comments.  Submit  comments  on 
or  before  February  13,  2003. 

Public  Hearing.  If  anyone  contEicts  us 
requesting  to  speak  at  a  public  hearing 
by  January  24,  2003,  we  will  hold  a 
public  hearing  on  January  29,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail  (in  duplicate,  if 
possible)  to  EPA  West  (Air  Docket),  U.S. 
EPA  (MD-6102T),  Room  B-108,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  Attention 
Docket  ID  No.  OAR-2002-0060.  By 
hand  delivery/courier,  conunents  may 
be  submitted  (in  duplicate,  if  possible) 
to  EPA  Docket  Center  (Air  Docket),  U.S. 
EPA,  MD-6102T),  Room  B-108, 1301 


Constitution  Avenue,  NW.,  Washington, 
DC  20460,  Attention  Docket  ID  No. 
OAR-2002-0060.  Comments  may  be 
submitted  electronically  according  to 
the  detailed  instructions  as  provided  in 
the  SUPPLEMENTARY  INFORMATION  section. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  new  EPA 
facility  complex  in  Research  Triangle 
Park,  North  Carolina. 

Docket.  Docket  No.  OAR-2002-0060 
contains  supporting  information  used  in 
developing  the  standards.  The  docket  is 
located  at  the  U.S.  EPA,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20460  in  room  B102,  and  may  be 
inspected  from  8:30  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sims  Roy,  Combustion  Group.  Emission 
Standards  Division  (MD-C439-01),  U.S. 
EPA,  Research  Triangle  Park,  North 
Carolina  27711;  telephone  niunber  (919) 
541-5263;  facsimile  number  (919)  541- 
5450;  electronic  mail  address 
my.sims@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Categories  and  entities 
potentially  regulated  by  this  action 
include: 


Category 

SIC 

NAICS 

Examples  of  regulated  entitles 

Any  industry  using  a  stationary  combustion  turbine  as 

4911 

2211 

Electric  power  generation,  transmission,  or  distribu- 

defined in  ttie  regulation. 

tion. 

4922 

486210 

Natural  gas  transmission. 

1311 

211111 

Cnjde  petroleum  and  natural  gas  production. 

1321 

211112 

Natural  gas  liquids  producers. 

4931 

221 

Electric  and  other  services  combined. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.6085  of  the 
proposed  nile.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2002-0060. 
The  official  public  docket  consists  of  the 
dociunents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 


collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Docket  in  the  EPA  Docket 
Center.  (EPA/DC)  EPA  West,  Room 
B108,  1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  is  (202)  566-1742.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Electronic  Access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 


access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  The 
EPA's  policy  is  that  copyrighted 
material  will  not  be  placed  in  EPA's 
electronic  public  docket  but  will  be 
available  only  in  printed  paper  form  in 
the  official  public  docket.  To  the  extent 
feasible,  publicly  available  docket 
materials  will  be  made  available  in 
EPA's  electronic  public  docket.  When  a 
document  is  selected  from  the  index  list 
in  EPA  Dockets,  the  system  will  identify 
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whether  the  document  is  available  for 
viewing  in  EPA's  electronic  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you- may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  above.  The  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  conunenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
v^-sion  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31,  2002. 

You  may  submit  conunents 
electronically,  by  mail,  or  through  hand 
deUvery/courier.  To  ensiu^e  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensiue  that  your 
comments  are  submitted  within  the 
spiecified  comment  period.  Comments 
received  after  the  close  of  the  conunent 
period  will  be  marked  "late."  The  EPA 
is  not  required  to  consider  these  late 
comments.  However,  late  comments 
may  be  considered  if  time  permits. 
Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 


information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  yoiu-  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  conunent.  The  EPA's  policy  is  that 
EPA  will  not  edit  your  comment,  and 
any  identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  yoiu 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket,  and  follow  the  online 
instructions  for  submitting  comments. 
To  access  EPA's  electronic  public 
docket  from  the  EPA  Internet  Home 
Page,  select  "Information  Sources," 
"Dockets,"  and  "EPA  Dockets."  Once  in 
the  system,  select  "search,"  and  then 
key  in  Docket  ID  No.  OAR-2002-O060. 
The  system  is  an  "anonymous  access" 
system,  which  means  ePa  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  yoiu-  conunent. 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  a-and-r-docket@epa.gov, 
Attention  Docket  ID  No.  OAR-2002- 
0060.  In  contrast  to  EPA's  electronic 
public  docket,  EPA's  e-mail  system  is 
not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly  to 
the  Docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captiu^s  yoiu  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captvu^d  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket  and  made  available  in 
EPA's  electronic  public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  below.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

By  Mail.  Send  your  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center,  U.S.  EPA,  Mailcode:  6102T, 
1200  Pennsylvania  Ave.,  NW, 
Washington,  DC,  20460,  Attention 
Docket  ID  No.  OAR-2002-0060.  The 


EPA  requests  a  separate  copy  also  be 
sent  to  the  contact  person  listed  above 
(see  FOR  FURTHER  INFORMATION  CONTACT). 

By  Hand  Delivery  or  Courier.  Deliver 
your  comments  to:  EPA  Docket  Center, 
Room  BIOS,  1301  Constitution  Ave., 
NW,  Washington,  DC,  20460,  Attention 
Docket  ID  No.  OAR-2002-0060.  Such 
deliveries  are  only  accepted  during  the 
Docket's  normal  houi^  of  operation  as 
identified  above. 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
following  address:  Mr.  Sims  Roy,  c/o 
OAQPS  Dociunent  Control  Officer 
(Room  C404-2),  U.S.  EPA,  Research 
Triangle  Park,  27711,  Attention  Docket 
ID  No.  OAR-2002-0060.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CDROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to    - 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  conunent  period 
deadline  identified. 
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8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropuate  docket 
identification  nunlTOr  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Mrs.  Kelly  Hayes, 
Combustion  Group,  Emission  Standards 
Division  (MD-C439-01),  U.S.  EPA, 
Research  Triangle  Park,  North  Carolina 
27711,  (919)  541-5578  at  least  2  days  in 
advance  of  the  public  hearing.  Persons 
interested  in  attending  the  public 
hearing  must  also  call  Mrs.  Hayes  to 
verify  the  time,  date,  and  location  of  the 
hearing.  The  public  hearing  will  provide 
interested  parties  the  opportunity  to 
present  data,  views,  or  arguments 
concerning  the  proposed  rule.  If  a 
public  hearing  is  requested  and  held. 
EPA  will  ask  clarifying  questions  during 
the  oral  presentation  but  will  not 
respond  to  the  presentations  or 
comments.  Written  statements  and 
supporting  information  will  be 
considered  with  equivalent  weight  as 
any  oral  statement  and  supporting 
information  presented  at  a  public 
hearing,  if  held. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

A.  What  is  the  regulatory  development 
background  of  the  source  category? 

B.  What  is  the  source  of  authority  for 
development  of  NESHAP? 

C.  What  criteria  are  used  in  the 
development  of  NESHAP? 

D.  What  are  the  health  effects  associated 
with  HAP  from  stationary  combustion 
turbines? 

II.  Summary  of  the  Proposed  Rule 

A.  Am  I  subject  to  the  proposed  rule? 

B.  What  source  categories  and 
subcategories  are  affected  by  the 
proposed  rule? 

C.  What  are  the  primary  sources  of  HAP 
emissions  and  what  are  the  emissions? 

D.  What  are  the  emission  limitations  and 
'  operating  limitations? 

E.  What  are  the  initial  compliance 
requirements? 

F.  What  are  the  continuous  compliance 
provisions? 

G.  What  monitoring  and  testing  methods 
are  available  to  measure  these  low 
concentrations  of  CO  and  formaldehyde? 

H.  What  are  the  notification,  recordkeeping 
and  reporting  requirements? 

III.  Rationale  for  Selecting  the  Proposed 

Standards 

A.  How  did  we  select  the  source  category 
and  any  subcategories? 

B.  What  about  stationary  combustion 
turbines  located  at  area  sources? 

C.  What  is  the  affected  source? 


D.  How  did  we  determine  the  basis  and 
level  of  the  proposed  emission 
limitations  for  existing  sources? 

E.  How  did  we  determine  the  basis  and 
level  of  the  proposed  emission 
limitations  and  operating  limitations  for 
new  sources? 

F.  How  did  we  select  the  format  of  the 
standard  for  new  diffusion  flame 
combustion  turbines? 

G.  How  did  we  select  the  initial 
compliance  requirements? 

H.  How  did  we  select  the  continuous 

compliance  requirements? 
I.  How  did  we  select  the  monitoring  and 

testing  methods  to  measure  these  low 

concentrations  of  CO  and  formaldehyde? 
J.  How  did  we  select  the  notification, 

recordkeeping  and  reporting 

requirements? 

IV.  Summary  of  Environmental,  Energy  and 

Economic  Impacts 

A.  What  are  the  air  quality  impacts? 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economic  impacts? 

D.  What  are  the  nonair  health, 
environmental  and  energy  impacts? 

V.  Solicitation  of  Comments  and  Public 

Participation 

A.  General 

B.  Can  we  achieve  the  goals  of  the 
proposed  rule  in  a  less  costly  manner? 

C.  Limited  Use  Subcategory 

VI.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

H.  Paperwork  Reduction  Act 
I.  National  Technology  Transfer  and 
Advancement  Act 

I.  Background 

A.  What  Is  the  Regulatory  Development 
Background  of  the  Source  Category? 

In  September  1996,  we  chartered  the 
Industrial  Combustion  Coordinated 
Rulemaking  (ICCR)  advisory  conmiittee 
under  the  Federal  Advisory  Committee 
Act  (FACA).  The  committee's  objective 
was  to  develop  recommendations  for 
regulations  for  several  combustion 
source  categories  under  sections  112 
and  129  of  the  CAA.  The  ICCR  advisory 
committee,  also  known  as  the 
Coordinating  Committee,  formed  Source 
Work  Groups  for  the  various  combustor 
types  covered  under  the  ICCR.  One 
work  group,  the  Combustion  Turbine 
Work  Group,  was  formed  to  research 


issues  related  to  stationary  combustion 
tiu-bines.  The  Combustion  Turbine  Work 
Group  submitted  recommendations, 
information,  and  data  analyses  to  the 
Coordinating  Committee,  which  in  turn 
considered  diem  and  submitted 
recommendations  and  information  to 
us.  The  Committee's  2-year  charter 
expired  in  September  1998.  We 
considered  the  Committee's 
recommendations  in  developing  the 
proposed  rule  for  stationary  combustion 
turbines. 

B.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  soiu'ces  and  area  soiu^ces  of  HAP 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories.  The 
stationary  turbine  source  category  was 
listed  on  July  16, 1992  {57  FR  31576). 
Major  sourcess  of  HAP  are  those  that 
have  the  potential  to  emit  greater  than 
10  ton/yr  of  any  one  HAP  or  25  ton/yr 
of  any  combination  of  HAP. 

C.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  the  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  imder  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  the  stemdard  is  set  at  a  level 
that  assiures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better  controlled  and  lower  emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  standards  cannot  be  less 
stringent  than  the  emission  control  that 
is  achieved  in  practice  by  the  best 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best  performing  5  soiu-ces  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
cost  of  achieving  the  emissions 
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reductions,  any  nonair  quality  health 
and  environmental  impacts,  and  energy 
requirements. 

D.  What  Are  the  Health  Effects 
Associated  With  HAP  From  Stationary 
Combustion  Turbines? 

Emission  data  collected  during 
development  of  the  proposed  NESHAP 
show  that  several  HAP  are  emitted  from 
stationary  combustion  turbines.  These 
HAP  emissions  are  formed  diuing 
combustion  or  result  from  HAP 
compounds  contained  in  the  fuel 
burned. 

Among  the  HAP  which  have  been 
measured  in  emission  tests  that  were 
conducted  at  natiu-al  gas  fired  and 
distillate  oil  fired  combustion  turbines 
are:  1,3  butadiene,  acetaldehyde, 
acrolein,  benzene,  ethylbenzene, 
formaldehyde,  naphthalene,  poly 
aromatic  hydrocarbons  (PAH)  propylene 
oxide,  toluene,  and  xylenes.  Metallic 
HAP  from  distillate  oil  fired  stationary 
combustion  turbines  that  have  been 
measured  are:  arsenic,  beryllium, 
cadmium,  chromium,  lead,  manganese, 
mercury,  nickel,  aiid  selenium. 

Although  numerous  HAP  may  be 
emitted  from  combustion  turbines,  only 
a  few  account  for  essentially  all  the 
mass  of  HAP  emissions  from  stationary 
combustion  turbines.  These  HAP  are: 
formaldehyde,  toluene,  benzene,  and 
acetaldehyde. 

[The  HAP  emitted  in  the  largest 
quantity  is  formaldehyde. 
Formaldehyde  is  a  probable  human 
carcinogen  and  can  cause  irritation  of 
the  eyes  and  respiratory  tract,  coughing, 
dry  throat,  tightening  of  the  chest, 
headache,  and  heart  palpitations.  Acute 
inhalation  has  caused  bronchitis, 
pulmonary  edema,  pneumonitis, 
pneumonia,  and  death  due  to 
respiratory  failure.  Long-term  exposiu« 
can  cause  dermatitis  and  sensitization  of 
the  skin  and  respiratory  tract. 

Other  HAP  emitted  in  significant 
quantities  from  stationary  combustion 
turbines  include  toluene,  benzene,  and 
acetaldehyde.  The  health  effect  of 
primary  concern  for  toluene  is 
dysfunction  of  the  central  nervous 
system  (CNS).  Toluene  vapor  also 
causes  narcosis.  Controlled  exposxu-e  of 
human  subjects  produced  mild  fatigue, 
weakness,  confusion,  lacrimation,  and 
paresthesia;  at  higher  exposure  levels 
there  were  also  euphoria,  headache, 
dizziness,  dilated  pupils,  and  nausea. 
After  effects  included  nervousness, 
muscular  fatigue,  and  insomnia 
persisting  for  several  days.  Acute 


exposiue  may  cause  irritation  of  the 
eyes,  respiratory  tract,  and  skin.  It  may 
also  cause  fatigue,  weakness,  confusion, 
headache,  and  drowsiness.  Very  high 
concentrations  may  cause 
unconsciousness  and  death. 

Benzene  is  a  known  human 
carcinogen.  The  health  effects  of 
benzene  include  nerve  inflammation, 
CNS  depression,  and  cardiac 
sensitization.  Chronic  exposure  to 
benzene  can  cause  fatigue,  nervousness, 
irritability,  blurred  vision,  and  labored 
breathing  and  has  produced  anorexia 
and  irreversible  injury  to  the  blood- 
forming  organs;  effects  include  aplastic 
anemia  and  leukemia.  Acute  exposiue 
can  cause  dizziness,  euphoria, 
giddiness,  headache,  nausea,  staggering 
gait,  weakness,  drowsiness,  respiratory 
irritation,  pulmonary  edema, 
pneumonia,  gastrointestinal  irritation, 
convulsions,  and  paralysis.  Benzene  can 
also  cause  irritation  to  the  skin,  eyes, 
and  mucous  membranes. 

Acetaldehyde  is  a  probable  human 
carcinogen.  The  health  effects  for 
acetaldehyde  are  irritation  of  the  eyes, 
mucous  membranes,  skin,  and  upper 
respiratory  tract,  and  it  is  a  CNS 
depressant  in  humans.  Chronic 
exposing  can  cause  conjunctivitis, 
coughing,  difficult  breathing,  and 
dermatitis.  Chronic  exposure  may  cause 
heart  and  kidney  damage, 
embryotoxicity,  and  teratogenic  effects. 
Acetaldehyde  is  a  potential  carcinogen 
in  humans. 

H.  Summary  of  the  Proposed  Rule 

A.  Am  I  Subject  to  the  Proposed  Rule? 

The  proposed  rule  applies  to  you  if 
you  own  or  operate  a  stationary 
combustion  turbine  which  is  located  at 
a  major  sotirce  of  HAP  emissions.  A 
major  source  of  HAP  emissions  is  a 
plant  site  that  emits  or  has  the  potential 
to  emit  any  single  HAP  at  a  rate  of  10 
tons  (9.07  megagrams)  or  more  per  year 
or  any  combination  of  HAP  at  a  rate  of 
25  tons  (22.68  megagrams)  or  more  per 
year. 

Section  112(n)(4)  of  the  CAA  requires 
that  the  aggregation  of  HAP  for  purposes 
of  determining  whether  an  oil  and  gas 
production  facility  is  major  or  nonmajor 
be  done  only  with  respect  to  particular 
sites  within  the  source  and  not  on  a 
total  aggregated  site  basis.  We 
incorporated  the  requirements  of  section 
112(n)(4)  of  the  CAA  into  our  NESHAP 
for  Oil  and  Natural  Gas  Production 
Facilities  in  subpart  HH  of  part  63.  As 
in  subpart  HH,  we  plan  to  aggregate 


HAP  emissions  for  the  purposes  of 
determining  a  major  HAP  source  for 
tm-bines  only  with  respect  to  particular 
sites  within  an  oil  and  gas  production 
facility.  The  sites  are  called  surface  sites 
and  may  include  a  combination  of  any 
of  the  following  equipment;  glycol 
dehydrators,  tanks  which  have  potential 
for  flash  emissions,  reciprocating 
internal  combustion  engines  and 
combustion  turbines. 

Six  subcategories  have  been  defined 
within  the  stationary  combustion 
turbine  source  category.  While  all 
stationary  combustion  turbines  are  ' 

subject  to  the  proposed  rule,  each 
subcategory  has  distinct  requirements. 
For  example,  existing  diffusion  flame 
combustion  turbines  and  stationary 
combustion  turbines  with  a  rated  peak 
power  output  of  less  than  1 .0  megawatt 
(MW)  (at  International  Organization  for 
Standardization  (ISO)  standard  day 
conditions)  are  not  required  to  comply 
with  emission  limitations, 
recordkeeping  or  reporting  requirements 
in  the  proposed  rule.  New  or 
reconstructed  stationary  combustion 
turbines  and  existing  lean  premix 
stationary  combustion  turbines  with  a 
rated  peak  power  output  of  1.0  N#W  or 
more  that  either  operate  exclusively  as 
an  emergency  stationary  combustion 
tiubine,  as  a  limited  use  stationary 
combustion  tiu-bine,  or  as  a  stationary 
combustion  turbine  which  bums 
landfill  gas  or  digester  gas  as  its  primary 
fuel  must  only  comply  with  the  initial 
notification  requirements.  New  or 
reconstructed  difiusion  flame  or  lean 
premix  combustion  turbines  must 
comply  with  emission  limitations, 
recordkeeping  and  reporting 
requirements  in  the  proposed  rule.  The 
emission  limitations  for  each 
subcategory  are  summarized  in  Table  2 
of  this  preamble.  You  must  determine 
your  source's  subcategory  to  determine 
which  requirements  apply  to  your 
source. 

The  proposed  rule  does  not  apply  to 
stationary  combustion  turbines  located 
at  an  area  source  of  HAP  emissions.  An 
area  source  of  HAP  emissions  is  a  plant 
site  that  does  not  emit  any  single  HAP 
at  a  rate  of  10  tons  (9.07  megagrams)  or 
greater  per  year  or  any  combination  of 
HAP  at  a  rate  of  25  tons  (22.68 
megagrams)  or  greater  per  year.  Tr> 
determine  whether  a  facility  is  a  major 
source,  EPA  will  accept  HAP  emissions 
estimated  using  HAP  emission  factors 
listed  in  Table  1  of  this  preamble. 
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Table  1.- 

-Summary  of  HAP  Emission  Factors 

Turbine 

Load 

Fuel 

HAP  emission 

factor 

(Ib/MMBtu) 

Diff  1  IQtAn    PlAfTtP 

All  loads  

Natural  Gas 

0.0188 

Diffusion  Flame 

>80% 

All  loads  

Natural  Gas        

0.00479 

Diesel  

Diesel 

Natural  Gas 

0.00241 

Diffusion  Flame               

>80%  

All  loads  

0.00233 

0.000644 

>80%  

Natural  Gas 

0.000212 

If  the  turbine  mainly  operates  at  high 
load,  the  emission  factor  for  greater  than 
80  percent  load  should  be  used.  If  the 
turbine  operates  on  varying  loads,  the 
emission  factor  for  all  loads  should  be 
used.  Emission  factors  were  developed 
based  on  data  from  the  combustion 
turbines  emissions  database.  A  copy  of 
the  emissions  database  may  be 
downloaded  off  the  internet  at  http:// 
www.epa.gov/ttn/atw/combust/turbine/ 
turbpg.html. 

The  proposed  rule  does  not  cover 
duct  burners.  They  are  part  of  the  waste 
heat  recovery  unit  in  a  combined  cycle 
system.  Waste  heat  recovery  units, 
whether  part  of  a  cogeneration  system  or 
a  combined  cycle  system,  are  steam 
generating  units  and  are  not  covered  by 
the  proposed  rule. 

Finally,  the  proposed  rule  does  not 
apply  to  stationary  combustion  engine 
test  cells/stands  since  these  facilities 
will  be  covered  by  another  NESHAP,  40 
CFR  part  63,  subpart  PPPPP. 

B.  What  Source  Categories  and 
Subcategories  Are  Affected  by  the 
Proposed  Rule? 

The  proposed  rule  covers  stationary 
combustion  turbines.  A  stationary 
combustion  turbine  is  any  simple  cycle 
stationary  combustion  turbine,  any 
regenerative/recuperative  cycle 
stationary  combustion  turbine,  the 
combustion  turbine  portion  of  any 
stationary  cogeneration  cycle 
combustion  system,  or  the  combustion 
tinbine  portion  of  any  stationary 
combined  cycle  steam/electric 
generating  system.  Stationary  means 
that  the  combustion  turbine  is  not  self 
propelled  or  intended  to  be  propelled 
while  performing  its  function.  The 
combustion  turbine  may,  however,  be 
mounted  on  a  vehicle  for  portability  or 
transportability. 

Stationary  combustion  turbines  have 
been  divided  into  the  following  six 
subcategories:  (1)  Emergency  stationary 
combustion  tiu-bines,  (2)  limited  use 
stationary  combustion  turbines,  (3) 
stationary  combustion  turbines  which 
fire  landfill  gas  or  digester  gas  as  their 
primary  fuel,  (4)  stationary  combustion 
turbines  of  less  than  1  MW  rated  peak 


power  output,  (5)  stationary  diffusion 
flame  combustion  turbines,  and  (6) 
stationary  lean  premix  combystiou 
turbines. 

An  emergency  stationary  combusiiua 
turbine  means  any  stationary 
combustion  turbine  that  operates  as  a 
mechanical  or  electrical  power  source 
when  the  primary  power  source  for  a 
facility  has  been  renueied  iscperable  by 
an  emergency  situation.  One  example  is 
emergency  power  for  critical  networks 
or  equipment  when  electric  power  from 
the  normal  source  of  power  is 
interrupted.  Another  example  is  to 
pump  water  m  the  case  of  fire  or  flood. 
Peaking  units  at  electric  utilities  and 
oliier  types  of  stationary  combustion 
turbines  that  typically  operate  at  low 
capacity  factors,  but  are  not  confined  to 
operation  in  an  emergency,  are  not 
emergency  stationary  combustion 
iurbines. 

A  limited  use  stationary  combustion 
turbine  means  any  stationary 
combustion  turbine  that  operates  50 
hours  or  less  per  calendar  year.  One 
example  is  a  stationary  combustion 
turbine  used  to  stabilize  electrical 
power  voltage  and  protect  sensitive 
electronic  equipment  during  periods  of 
brown  outs.  Another  example  is 
periodic  operation  of  an  emergency 
stationary  combustion  turbine  to  check 
readiness  or  perform  maintenance 
checks.  Since  electrical  power  has  not 
been  interrupted  diuing  these  readiness 
and  maintenance  checks,  the  stationary 
combustion  turbine  is  not  operating  as 
an  emergency  stationary  combustion 
turbine. 

We  are  specifically  soliciting 
comments  on  creating  a  subcategory  of 
limited  use  combustion  turbines  with  a 
capacity  utilization  of  10  percent  or  less. 
This  is  further  discussed  in  the 
"Solicitation  of  Comments  and  Public 
Participation"  section  of  this  preamble. 

Stationary  combustion  turbines  which 
fire  landfill  gas  or  digester  gas  as  their 
primary  fuel  qualify  as  a  separate 
subcategory  because  the  types  of  control 
available  for  these  turbines  are  limited. 

Stationary  combustion  tiu-bines  of  less 
than  1  MW  rated  peak  power  output 


„atogory. 


were  also  identified  as  a  subca 
1  hese  small  stationary  combustion 
turbines  aie  few  in  number  and,  to  our 
knowledge,  none  use  emission  control 
technology  to  reduce  HAP.  Given  the 
very  small  size  of  these  stationary 
combustion  tittbines  and  the  lack  of 
application  of  HAP  emission  control 
technologies,  we  have  concerns  about 
the  applicability  of  HAP  emission 
control  technology  to  them. 

The  stationary  diffusion  flame 
combustion  turbines  subcategory 
includes  only  diffusion  flame 
combustion  tiu-bines  that  are  greater 
than  1  MW  rated  peak  power  output  and 
are  not  emergency  stationary 
combustion  turbines,  limited  use 
stationary  combustion  tiirbines,  or 
stationary  combustion  turbines  which 
fire  landfill  gas  or  digester  gas  as  their 
primary  fuel.  In  a  diffusion  flame 
combustor,  the  fuel  and  air  are  injected 
at  the  combustor  and  are  mixed  only  by 
diffusion  prior  to  ignition.  Hazardous 
air  pollutants  emissions  from  these 
turbines  can  be  significantly  decreased 
with  the  addition  of  air  pollution 
control  equipment. 

The  stationary  lean  premix 
combustion  tmbines  subcategory 
includes  only  lean  premix  combustion 
tvubines  that  are  greater  than  1  MW 
rated  peak  power  output  and  are  not 
emergency  stationary  combustion 
turbines,  limited  use  stationary 
combustion  turbines,  or  stationary 
combustion  tiubines  which  fire  landfill 
gas  or  digester  gas  as  their  primary  fuel. 
Lean  premix  technology,  introduced  in 
the  1990's,  was  developed  to  reduce 
NOx  emissions  without  the  use  of  add 
on  controls.  In  a  staged  lean  premix 
combustor,  the  air  and  fuel  are 
thoroughly  mixed  to  form  a  lean 
mixture  before  delivery  to  the 
combustor.  The  staged  entry  limits  the 
flame  temperature  and  the  residence 
time  at  the  peak  flame  temperature. 
Lean  premix  combustors  emit  lower 
levels  of  NOx,  carbon  monoxide  (CO), 
formaldehyde  and  other  HAP  than 
diffusion  flame  combustion  turbines. 
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C.  What  Are  the  Primary  Sources  of 
HAP  Emissions  and  What  Are  the 
Emissions? 

•The  sources  of  emissions  are  the 
exhaust  gases  from  combustion  of 
gaseous  and  liquid  fuels  in  a  stationary 
combustion  turbine.  Hazardous  air 
pollutants  that  are  present  in  the 
exhaust  gases  from  stationary 
combustion  turbines  include 
formaldehyde,  toluene,  benzene,  and 
acetaldehyde. 

D.  What  Are  the  Emission  Limitations 
and  Operating  Limitations? 

As  the  owner  or  operator  of  an 
existing  lean  premix  stationary 
combustion  turbine  or  a  new  or 
reconstructed  stationary  combustion 
turbine  located  at  a  major  som^ce  of  HAP 
emissions,  you  must  comply  with  one  of 
the  following  two  emission  limitations 


by  the  effective  date  of  the  standard  (or 
upon  startup  if  you  start  up  your 
stationary  combustion  turbine  after  the 
effective  date  of  the  standard):  (1) 
Reduce  CO  emissions  in  the  exhaust 
from  the  new  or  reconstructed 
stationary  combustion  turbine  by  95 
percent  or  more,  if  you  use  an  oxidation 
catalyst  emission  control  device;  or  (2) 
reduce  the  concentration  of 
formaldehyde  in  the  exhaust  from  the 
new  or  reconstructed  stationary 
combustion  turbine  to  43  parts  per 
billion  by  volume  or  less,  dry  basis 
(ppbvd),  at  15  percent  oxygen,  if  you 
use  means  other  than  an  oxidation 
catalyst  emission  control  device. 

There  are  no  operating  limitations  if 
you  choose  to  comply  with  the  emission 
limitation  for  CO  emission  reduction.  If 
you  comply  with  the  emission 
limitation  for  formaldehyde  emissions 


and  yoiu-  stationary  combustion  turbine 
is  not  lean  premix  or  diffusion  flame, 
you  must  comply  with  any  additional  "^ , 
operating  limitations  approved  by  the 
Administrator,  as  discussed  later. 

Finally,  as  mentioned  earlier, 
stationary  combustion  turbines  with  a' 
rated  peak  power  output  of  less  than  1.0 
MW,  emergency  stationary  combustion 
turbines,  limited  use  stationary 
combustion  turbines,  and  stationary 
combustion  turbines  which  burn 
landfill  gas  or  digester  gas  as  their 
primary  fuel,  are  not  required  to  comply 
with  these  emission  limitations.  In 
addition,  existing  diffusion  flame 
stationary  combustion  turbines,  are  not 
required  to  comply  with  these  emission 
limitations.  The  emission  limitations  for 
each  subcategory  are  summarized  in 
Table  2  of  this  preamble. 


Table  2.— Summary  of  Emission  Limitations 


Subcategory 


Emission  limitation 


Comment 


Existing  Diffusion  Flame  Stationary  Combustion  Turbine 

>  1 .0  MW. 
Existing  Lean  Premix  Stationary  Combustion  Turbine  > 

1.0  MW. 


br 

New/Reconstructed   Stationary  Combustion  Turbine  > 

1 .0  MW. 
Emergency  Stationary  Combustion  Turbine  

or 
Limited  Use  Stationary  Combustion  Turbine 

or 
Landfill/Digester  Gas  Stationary  Combustion  Turbine. 
<  1  MW  Stationary  Combustion  Turbine 


None 


No  requirements. 


(1)  Reduce  CO  emissions  by  95%  or  more,  if  you  use 
an  oxidation  catalyst  emission  control  device. 

or 

(2)  Reduce  the  concentration  of  formaldehyde  to  43 
ppbvd  @  15%  O2,  if  you  use  means  other  than  an 
oxidation  catalyst  emission  control  device. 


No  emission  limitations 


None 


Initial  notification  require- 
ments only. 


No  requirements 


E.  What  Are  the  Initial  Compliance 
Requirements? 

The  initial  compliance  requirements 
for  a  stationary  combustion  turbine  vary 
depending  on  the  subcategory  of  your 
combustion  turbine  and  your  control 
strategy. 

If  you  operate  a  new  or  reconstructed 
stationary  combustion  turbine  and 
comply  with  the  emission  limitation  for 
CO  emission  reduction,  you  must  install 
a  continuous  emission  monitoring 
system  (CEMS)  to  measure  CO  and 
either  carbon  dioxide  or  oxygen 
simultaneously  at  the  inlet  and  outlet  of 
the  oxidation  catalyst  emission  control 
device.  To  demonstrate  initial 
compliance,  you  must  conduct  an  initial 
performance  evaluation  using 
Performance  Specifications  3  and  4A  of 
40  CFR  part  60,  appendix  B.  You  must 
demonstrate  that  the  reduction  of  CO 
emissions  is  at  least  95  percent  using 
the  first  4-hour  average  after  a 


successful  performance  evaluation. 
Your  inlet  and  outlet  measurements 
must  be  on  a  dry  basis  and  corrected  to 
15  percent  oxygen  or  equivalent  carbon 
dioxide  content.  You  must  also  conduct 
an  annual  relative  accuracy  test  audit 
(RATA)  of  the  CEMS  using  Performance 
Specifications  3  and  4A  of  40  CFR  part 
60,  appendix  B. 

If  you  operate  a  new  or  reconstructed 
combustion  turbine  or  an  existing  lean 
premix  combustion  turbine  and  comply 
with  the  emission  limitation  for 
formaldehyde  emissions,  you  must 
conduct  an  initial  performance  test 
using  Test  Method  320  of  40  CFR  part 
63,  appendix  A;  ARB  Method  430  of 
California  Environmental  Protection 
Agency,  Air  Resources  Board,  2020  L 
Street,  Sacramento,  CA  95812;  or  EPA 
Solid  Waste  (SW)-846  Method  0011  to 
demonstrate  that  the  outlet 
concentration  of  formaldehyde  is  43 
ppbvd  or  less  (corrected  to  15  percent 


oxygen).  Natiu-al  gas-fired  sources  may 
also  use  the  proposed  Test  Method  323 
of  40  CFR  part  63,  appendix  A,  to 
measure  formaldehyde.  To  correct  to  15 
percent  oxygen,  dry  basis,  you  must 
measure  oxygen  using  Method  3A  or  3B 
of  40  CFR  part  60,  appendix  A,  and 
moisture  using  Method  4  of  40  CFR  part 
60,  appendix  A. 

As  stated  previously,  if  you  choose  to 
comply  with  the  emission  limitation  for 
formaldehyde  emissions  and  your 
stationary  combustion  turbine  is  not 
lean  premix  or  di^sion  flame,  you 
must  also  petition  the  Administrator  for 
approval  of  operating  limitations  or 
approval  of  no  operating  limitations. 

If  you  petition  the  Administrator  for 
approval  of  operating  limitations,  your 
petition  must  include  the  following:  (1) 
Identification  of  the  specific  parameters 
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you  propose  to  use  as  operating 
limitations;  (2)  a  discussion  of  the 
relationship  between  these  parameters 
and  HAP  emissions,  identifying  how 
HAP  emissions  change  with  changes  in 
these  parameters  and  how  limitations 
on  these  parameters  will  serve  to  limit 
HAP  emissions;  (3)  a  discussion  of  how 
you  will  establish  the  upper  and/or 
lower  values  for  these  parameters  which 
will  establish  the  limits  on  these 
parameters  in  the  operating  limitations; 
(4)  a  discussion  identifying  the  methods 
you  will  use  to  measure  and  the 
instruments  you  will  use  to  monitor 
these  parameters,  as  well  as  the  relative 
accuracy  and  precision  of  these  methods 
and  instruments;  and  {5}  a  discussion 
identifying  the  frequency  and  methods 
for  recalibrating  the  instruments  you 
will  use  for  monitoring  these 
parameters. 

If  you  petition  the  Administrator  for 
approval  of  no  operating  limitations, 
your  petition  must  include  the 
following:  (1)  Identification  of  the 
parameters  associated  with  operation  of 
the  stationary  combustion  turbine  and 
any  emission  control  device  which 
could  change  intentionally  (e.g., 
operator  adjustment,  automatic 
controller  adjiistment,  etc.)  or 
imintentionally  (e.g.,  wear  and  tear, 
error,  etc.)  on  a  routine  basis  or  over 
time;  (2)  a  discussion  of  the 
relationship,  if  any,  between  changes  in 
these  parameters  and  changes  in  HAP 
emissions;  (3)  for  those  parameters  with 
a  relationship  to  HAP  emissions,  a 
discussion  of  whether  establishing 
limitations  on  these  parameters  would 
serve  to  limit  HAP  emissions;  (4)  for 
those  parameters  with  a  relationship  to 
HAP  emissions,  a  discussion  of  how  you 
could  establish  upper  and/or  lower 
values  for  these  parameters  which 
would  establish  limits  on  these 
parameters  in  operating  limitations;  (5) 
for  those  parameters  with  a  relationship 
to  HAP  emissions,  a  discussion 
identifying  the  methods  you  could  use 
to  measure  these  parameters  and  the 
instnunents  you  could  use  to  monitor 
them,  as  well  as  the  relative  accuracy 
and  precision  of  these  methods  and     • 
instnunents;  (6)  for  these  parameters,  a 
discussion  identifying  the  frequency 
and  methods  for  recalibrating  the 
instruments  you  could  use  to  monitor 
them;  and  (7)  a  discussion  of  why,  from 
your  point  of  view,  it  is  infeasible  or 
unreasonable  to  adopt  these  parameters 
as  operating  limitations. 

F.  What  Are  the  Continuous  Compliance 
Provisions? 

Several  general  continuous 
compliance  reqiiirements  apply  to 
stationary  combustion  turbines  required 


to  comply  with  the  emission  limitations. 
You  are  required  to  comply  with  the 
emission  limitations  and  the  operating 
limitations  (if  applicable)  at  all  times, 
except  during  startup,  shutdown,  and 
malfunction  of  your  stationary 
combustion  turbine.  You  must  also 
operate  and  maintain  your  stationary 
combustion  turbine,  air  pollution 
control  equipment,  and  monitoring 
equipment  according  to  good  air 
pollution  control  practices  at  all  times, 
including  startup,  shutdown,  and 
malfunction.  You  must  conduct  all 
monitoring  at  all  times  that  the 
stationary  combustion  turbine  is 
operating,  except  during  periods  of 
malfunction  of  the  monitoring 
equipment  or  necessary  repairs  and 
quality  assurance  or  control  activities, 
such  as  calibration  checks. 

To  demonstrate  continuous 
compliance  with  the  CO  emission 
reduction  limitation,  you  must  calibrate 
and  operate  your  CEMS  according  to  the 
requirements  in  40  CFR  63.8.  You  must 
continuously  monitor  and  record  the  CO 
concentration  before  and  after  the 
oxidation  catalyst  emission  control 
device  and  calculate  the  percent 
reduction  of  CO  emissions  hourly.  The 
reduction  in  CO  emissions  must  be  95 
percent  or  more,  based  on  a  rolling  4- 
hour  average,  averaged  every  hour. 

To  demonstrate  continuous 
compliance  with  the  operating 
limitations  (if  applicable),  you  must 
continuously  monitor  the  values  of  any 
parameters  which  have  been  approved 
by  the  Administrator  as  operating 
limitations. 

The  proposed  rule  does  not  require 
your  lean  premix  combustion  turbine  to 
demonstrate  continuous  compliance.  It 
is  assumed  that  if  you  meet  the  low  NOx 
emission  levels  required  by  your 
federally  enforceable  permit  (or 
guaranteed  by  the  turbine  manufacturer 
if  there  is  no  permit  level),  your  turbine 
is  in  compliance  with  the  43  ppbvd 
formaldehyde  emission  limit. 

G.  What  Monitoring  and  Testing 
Methods  Are  Available  to  Measure 
These  Low  Concentrations  of  CO  and 
Formaldehyde? 

Continuous  emissions  monitoring 
systems  are  available  which  can 
accurately  measure  CO  emission 
reduction  at  the  low  concentrations 
found  in  the  combustion  turbine 
exhaust  following  an  oxidation  catalyst 
emission  control  device.  Our 
performance  specification  for  CO  CEMS 
(PS-4A)  of  40  CFR  part  60.  appendix  A, 
however,  has  not  been  updated  recently 
and  does  not  reflect  the  performance 
capabilities  of  these  systems.  We  are 
currently  undertaking  a  review  of  PS- 


4A  of  40  CFR  part  60,  appendix  A,  for 
CO  CEMS  and,  in  conjunction  with  this 
effort,  we  solicit  comments  on  the 
performance  capabilities  of  CO  CEMS 
and  their  ability  to  accurately  measure 
the  low  concentrations  of  CO 
experienced  in  the  exhaust  of  a 
combustion  turbine  following  an 
oxidation  catalyst  emission  control 
device. 

Similarly,  our  Fourier  Transform 
Infrared  (FTIR)  test  method.  Method  320 
of  40  CFR  part  63,  appendix  A,  as  well 
as  EPA  SW-846  Method  0011  and 
CARB  Method  430,  can  be  used  to 
accurately  measure  formaldehyde 
concentrations  in  the  exhaust  of  a 
combustion  turbine  as  low  as  43  ppbvd. 
As  these  test  methods  are  currently 
written,  however,  they  do  not  provide 
for  this  level  of  accuracy.  These 
methods  must  be  used  with  some 
revisions  to  achieve  such  accuracy. 

As  a  result,  we  are  currently 
imdertaking  a  review  of  our  FTIR 
method.  Method  320  of  40  CFR  part  63, 
appendix  A,  to  incorporate  revisions  to 
ensure  it  can  be  used  to  accurately 
measure  formaldehyde  concentrations 
as  low  as  43  ppbvd  in  the  exhaust  from 
a  combustion  turbine.  In  conjunction 
with  this  effort,  we  solicit  conunents  on 
revisions  to  Method  320  of  40  CFR  part 
63,  appendix  A,  to  ensure  accurate 
measiuement  of  such  low 
concentrations  of  formaldehyde. 

We  are  also  proposing  to  add  Method 
323  of  40  CFR  part  63,  appendix  A. 
Method  323  is  for  the  measurement  of 
formaldehyde  emissions  from  natural 
gas-fired  stationary  sources  using  acetyl 
acetone  derivitization.  We  solicit 
comments  on  the  use  of  this  method  to 
measure  low  concentrations  of 
formaldehyde. 

H.  What  Are  the  Notification, 
Recordkeeping  and  Reporting 
Requirements? 

You  must  submit  all  of  the  applicable 
notifications  as  listed  in  the  NESHAP 
General  Provisions  (40  CFR  part  63, 
subpart  A),  including  an  initial 
notification,  notification  of  performance 
test  or  evaluation,  and  a  notification  of 
compliance,  for  each  stationary 
combustion  turbine  which  must  comply 
with  the  emission  limitations.  If  your 
new  or  reconstructed  source  is  located 
at  a  major  source,  has  greater  than  1  MW 
rated  peak  power  output,  aiid  is  an 
emergency  stationary  combustion 
turbine,  limited  use  stationary 
combustion  turbine  or  a  combustion 
turbine  which  fires  landfill  or  digester 
gas  as  its  primary  fuel,  you  must  submit 
only  an  initial  notification. 

For  each  combustion  turbine  subject 
to  the  emission  limitations,  you  must 
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record  all  of  the  data  necessary  to 
determine  if  you  are  in  compliance  with 
the  emission  limitations.  Your  records 
must  be  in  a  form  suitable  and  readily 
available  for  review.  You  must  also  keep 
each  record  for  5  years  following  the 
date  of  each  occurrence,  measiuement, 
maintenance,  report,  or  record.  Records 
must  remain  on  site  for  at  least  2  years 
and  then  can  be  maintained  off  site  for 
the  remaining  3  years. 

You  must  submit  a  compliance  report 
semiaimually  for  each  new  or 
reconstructed  stationary  combustion 
turbine  that  must  comply  vrith  the  CO 
emission  reduction  limitation.  This 
report  must  contain  the  company  name 
and  address,  a  statement  by  a 
responsible  official  that  the  report  is 
accurate,  a  statement  of  compliance,  or 
dociunentation  of  any  deviation  from 
the  requirements  of  the  proposed  rule 
during  the  reporting  period. 

in.  Rationale  for  Selecting  the  Proposed 
Standards 

A.  How  Did  We  Select  the  Source 
Category  and  Any  Subcategories? 

Stationary  combustion  tiu-bines  can  be 
major  sources  of  HAP  emissions  and,  as 
a  result,  we  listed  them  as  a  major 
source  category  for  regulatory 
development  under  section  112  of  the 
CAA.  Section  112  of  the  CAA  allows  us 
to  establish  subcategories  within  a 
source  category  for  the  purpose  of 
regulation.  Consequently,  we  evaluated 
several  criteria  associated  with 
stationary  combustion  turbines  which 
might  serve  as  potential  subcategories. 

We  identified  six  subcategories  of 
stationary  combustion  turbines  located 
at  major  sources:  (1)  Emergency 
stationary  combustion  turbines,  (2) 
limited  use  stationary  combustion 
turbines,  (3)  stationary  combustion 
turbines  which  fire  landfill  gas  or 
digester  gas  as  their  primary  fuel,  (4) 
stationary  combustion  tiu-bines  of  less 
than  1  MW  rated  peak  power  output,  (5) 
stationary  diffusion  flame  combustion 
tiu-bines,  and  (6)  stationary  lean  premix 
combustion  tiirbines. 

Stationary  combustion  turbines  can  be 
classified  as  either  diffusion  flame  or 
lean  premix.  We  examined 
formaldehyde  test  data  for  both 
diffusion  flame  and  lean  premix 
stationary  combustion  turbines  and 
observed  that  uncontrolled 
formaldehyde  emissions  for  stationary 
lean  premix  combustion  turbines  are 
significantly  lower  than  those  of 
stationary  diffusion  flame  combustion 
turbines.  An  analysis  of  the 
formaldehyde  emissions  data  shows  that 
imcontroUed  formaldehyde  emissions 
from  stationary  lean  premix  combustion 


turbines  are  comparable  to  controlled 
formaldehyde  emissions  from  stationary 
diffusion  flame  combustion  turbines 
controlled  with  oxidation  catalyst 
systems.  Due  to  the  difference  in  the 
two  technologies,  we  decided  to 
establish  subcategories  for  diffusion 
flame  and  lean  premix  stationary 
combustion  tvubines. 

We  identified  emergency  stationary 
combustion  turbines  as  a  subcategory. 
Emergency  stationary  combustion 
turbines  operate  only  in  emergencies, 
such  as  a  loss  of  power  provided  by 
another  souirce.  These  types  of 
stationary  combustion  ttu-bines  operate 
infrequently  and,  when  called  upon  to 
operate,  must  respond  without  failiu« 
and  without  lengthy  periods  of  startup. 
These  conditions  limit  the  applicability 
of  HAP  emission  control  technology  to 
emergency  stationary  combustion 
turbines. 

Limited  use  stationary  combustion 
turbines  were  also  identified  as  a 
subcategory.  These  types  of  stationary 
combustion  turbines  are  operated  50 
hours  per  calendar  year  or  less.  They  are 
used  primarily  to  stabilize  electrical 
power  voltage  levels  diu'ing  periods  of 
brovtm  outs  to  prevent  damage  to 
sensitive  electronic  equipment.  As  writh 
emergency  stationary  combustion 
tiubines,  they  are  operated  infrequently 
and,  when  called  upon  to  operate,  must 
respond  without  failure  and  without 
lengthy  periods  of  startup.  These 
conditions  limit  the  applicability  of 
HAP  emission  control  technology. 

Similarly,  stationary  combustion 
tiu-bines  which  fire  landfill  gas  or 
digester  gas  as  their  primary  fuel  were 
identified  as  a  subcategory.  Landfill  and 
digester  gases  contain  a  family  of 
chemicals  referred  to  as  siloxanes, 
which  limit  the  application  of  HAP 
emission  control  technology. 

Stationary  combustion  tiu-bines  of  less 
than  1  MW  rated  peak  power  output 
were  also  identified  as  a  subcategory. 
We  believe  these  small  stationary 
combustion  turbines  are  few  in  number 
and,  to  oiu-  knowledge,  none  use 
emission  control  technology  to  reduce 
HAP.  Given  the  very  small  size  of  these 
stationary  combustion  turbines  and  the 
lack  of  application  of  HAP  emission 
control  technologies,  we  have  concerns 
about  the  applicability  of  HAP  emission 
control  technology  to  them. 

B.  What  About  Stationary  Combustion 
Turbines  Located  at  Area  Sources? 

The  proposed  nde  does  not  apply  to 
stationary  combustion  turbines  located 
at  an  area  source  of  HAP  emissions.  In 
developing  our  Urban  Air  Toxics 
Strategy,  we  identified  area  sqiut:es  we 
believe  warrant  regulation  to  protect  the 


environment  and  the  public  health  and 
satisfy  the  statutory  requirements  in 
section  112  of  the  CAA  pertaining  to 
area  sources.  Stationary  combustion 
tiuhines  located  at  area  sources  were  not 
included  on  that  list.  As  a  result,  the 
proposed  rule  does  not  apply  to  these 
stationary  combustion  turbines. 

C.  What  Is  the  Affected  Source? 

The  proposed  rule  applies  to  any 
stationary  combustion  turbine  located  at 
a  major  source.  Consequently,  stationary 
combustion  tiurbines  located  at  major 
sources  of  HAP  emissions  are  the 
affected  soiuce  under  the  proposed  rule. 

D.  How  Did  We  Determine  the  Basis  and 
Level  of  the  Proposed  Emission 
Limitations  for  Existing  Sources? 

As  established  in  section  112  of  the 
CAA,  the  MACT  standards  must  be  no 
less  stringent  than  the  MACT  floor.  The 
MACT  floor  for  existing  sources  is  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of 
existing  sources. 

1.  MACT  Floor  for  Existing  Diffusion 
Flame  Combustion  Turbines 

To  determine  the  MACT  floor  for 
existing  stationary  diffusion  flame 
combustion  turbines,  we  primarily 
consulted  two  databases:  an  inventory 
database  and  an  emissions  database. 
The  MACT  floors  and  MACT  for 
stationary  diffusion  flame  combustion 
tm-bines  located  at  major  soiux:es  were 
developed  through  the  analyses  of  these 
databases. 

The  inventory  database  provides 
population  information  on  stationffly 
combustion  turbines  in  the  United 
States  (U.S.)  and  was  constructed  in 
order  to  support  the  proposed 
rulemaking.  Data  in  the  inventory 
database  are  based  on  information  from 
available  databases,  such  as  the 
Aerometric  hiformation  Retrieval 
System  (AIRS),  the  Ozone  Transport  and 
Assessment  Group  (OTAG),  and  State 
and  local  agencies'  databases.  The  first 
version  of  the  database  was  released  in 
1997.  Subsequent  versions  have  been 
released  reflecting  additional  or  updated 
data.  The  most  recent  release  of  the 
database  is  version  4,  released  in 
November  1998. 

The  inventory  database  contains 
information  on  approximately  4,800 
stationary  combustion  turbines.  The 
current  stationary  combustion  tiuhine 
population  is  estimated  to  be  about 
8,000  tiu-bines.  Therefore,  the  inventory 
database  represents  about  60  percent  of 
the  stationary  combustion  tuitiines  in 
the  U.S.  At  least  90  percent  of  those 
turbines  are  assumed  to  be  diffusion 
flame  combustion  turbines,  based  on 
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conversations  with  turbine 
manufacturers. 

The  information  contained  in  the 
inventory  database  is  believed  to  be 
representative  of  stationary  combustion 
turbines  primarily  because  of  its 
comprehensiveness.  The  database 
includes  both  small  and  large  stationary 
combustion  turbines  in  different  user 
segments.  Forty-eight  percent  are 
"industrial."  39  percent  are  "utility," 
and  13  percent  are  "pipeline."  Note  that 
independent  power  producers  (IPP)  are 
included  in  the  utility  and  industrial 
segments. 

We  examined  the  inventory  database 
for  information  on  HAP  emission 
control  technology.  There  were  no 
turbines  controlled  with  oxidation 
catalyst  systems  in  the  inventory 
database  so  we  used  information 
supplied  by  catalyst  vendors.  There  are 
about  200  oxidation  catalyst  systems 
installed  in  the  U.S.  The  only  control 
technology  currently  proven  to  reduce 
HAP  emissions  from  stationary 
difhision  flame  combustion  tiubines  is 
an  oxidation  catalyst  emission  control 
device,  such  as  a  CO  oxidation  catalyst. 
These  control  devices  are  used  to  reduce 
CO  emissions  and  are  currently 
installed  on  several  stationary 
combustion  turbines.  However,  less 
than  3  percent  of  existing  stationary 
diffusion  flame  combustion  turbines  in 
the  U.S.,  based  on  information  in  our 
inventory  database  and  information 
from  catalyst  vendors,  are  equipped 
with  oxidation  catalyst  emission  control 
devices;  thus,  the  average  of  the  best 
performing  1 2  percent  of  existing 
diffusion  flame  combustion  turbines  is 
no  HAP  emissions  reductions. 

We  also  investigated  the  use  of  good 
operating  practices  for  stationary 
di^sion  flame  combustion  turbines  to 
determine  if  the  use  of  such  practices 
might  identify  a  MACT  floor.  There  are 
no  references  in  the  inventory  database 
to  good  operating  practices  for  any 
Stationary  combustion  turbines. 

Most  stationary  diffusion  flame 
combustion  turbines  will  not  operate 
unless  preset  conditions  established  by 
the  manufacturer  are  met.  Stationary 
diffusion  flame  combustion  turbines,'by 
manufacturer  design,  permit  little 
operator  involvement  and  there  are  no 
operating  parameters,  such  as  air/fuel 
ratio,  for  the  operator  to  adjust.  We 
concluded,  therefore,  that  there  are  no 
specific  good  operating  practices  which 
could  reduce  HAP  emissions  or  which 
could  serve  to  identify  a  MACT  floor. 

We  also  investigated  switching  fuels 
in  existing  diffusion  flame  combustion 
tiubines  using  fuels  which  result  in 
higher  HAP  emissions  with  fuels  that 
result  in  lower  HAP  emissions.  When 


we  compared  the  HAP  emissions  of  the 
various  fuels  from  combustion  turbines  - 
using  the  April  2000  revision  of  Chapter 
3.1  (Stationary  Gas  Tiu-bines)  of 
"Compilation  of  Air  Pollutant  Emission 
Factors  AP-42,  Fifth  Edition,  Volume  1: 
Stationary  Point  and  Area  Sources,"  we 
could  not  find  a  fuel  that  was  clearly 
less  HAP  emitting.  The  sxmimation  of 
emission  factors  for  various  HAP  when 
using  natural  gas  (usually  considered 
the  cleanest  fuel),  diesel  fuel,  landfill,  or 
digester  gas  were  comparable  based  on 
the  emission  factor  information  that  is 
available.  Therefore,  we  could  not 
identify  a  MACT  floor  based  on  use  of 
a  particular  fuel. 

Another  approach  we  investigated  to 
identify  a  MACT  floor  was  to  review  the 
requirements  in  existing  State 
regulations  and  permits.  No  State 
regulations  exist  for  HAP  emission 
limits  for  stationary  combustion 
turbines.  Only  one  State  permit 
limitation  for  a  single  HAP  (benzene) 
was  identified.  Therefore,  we  were 
unable  to  use  State  regulations  or 
permits  to  identify  a  MACT  floor. 

As  a  result,  we  concluded  the  MACT 
floor  for  existing  stationary  diffusion 
flame  combustion  turbines  is  no 
emissions  reductions. 

2.  MACT  for  Existing  Diffusion  Flame 
Combustion  Turbines 

To  determine  MACT  for  existing 
stationary  diffusion  flame  combustion 
turbines,  we  evaluated  regulatory 
alternatives  more  stringent  than  the 
MACT  floor.  For  existing  diffusion 
flame  sources,  in  terms  of  an  emission 
control  technology  which  could  serve  as 
the  basis  for  MACT,  we  considered  two 
beyond-the-floor  options.  The  first 
option  considered  was  the  use  of  an 
oxidation  catalyst  emission  control 
device.  However,  we  concluded  that  the 
incremental  cost  per  ton  of  HAP 
removed  for  this  option  is  excessive. 

The  incremental  cost  per  ton  is  the 
difference  in  annual  costs  between  this 
regulatory  option  and  the  MACT  floor 
divided  by  the  difference  in  annual 
emissions.  It  is  often  used  as  a  measure 
of  the  economic  feasibility  of  applying 
emission  control  technology  to  a  source. 

We  also  considered  the  nonair  health, 
environmental,  and  energy  impacts  of 
an  oxidation  catalyst  system,  as 
discussed  previously  in  this  preamble, 
cmd  concluded  that  there  woidd  be  only 
a  small  energy  impact  and  no  nonair 
health  or  environmental  impacts. 
However,  as  stated  above,  we  did  not 
adopt  this  regulatory  option  due  to  cost 
considerations. 

The  second  option  considered  was  to 
switch  fuels  in  existing  turbines  using 
fuels  which  result  in  higher  HAP 


emissions  with  fuels  that  result  in  lower 
HAP  emissions.  As  stated  above,  we 
could  not  find  a  fuel  that  was  clearly 
less  HAP  emitting.  Therefore,  we  could 
find  no  basis  to  further  consider  fuel 
switching  as  a  beyond-the-floor  HAP 
emissions  reductions  option.  We  were 
imable  to  identify  any  other  beyond-the- 
floor  regidatory  option  to  consider.  As 
discussed  above,  we  are  not  aware  of 
any  specific  good  operating  practices  for 
diffusion  flame  turbines  that  could 
reduce  HAP  emissions.  As  a  result,  we 
concluded  that  MACT  for  existing 
diffusion  flame  combustion  turbines  is 
the  MACT  floor  (i.e.,  no  emissions 
reductions). 

3.  MACT  Floor  for  Existing  Lean  Premix 
Combustion  Turbines 

There  are  an  estimated  800  lean 
premix  combustion  turbines  in  the  U.S., 
of  which  160  are  estimated  to  be  major 
sources.  For  existing  lean  premix 
combustion  turbines,  we  must  establish 
a  MACT  floor  which  represents  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources  for  which  we  have 
emissions  information.  We  have 
emissions  information  on  five  existing 
lean  premix  combustion  turbines. 
Therefore,  we  plan  to  establish  the 
MACT  floor  based  on  the  performance 
of  the  best  performing  lean  premix 
combustion  turbine.  (This  best 
performing  turbine  represents  the  top  20 
percent  of  the  existing  turbines  for 
which  we  have  emissions  information 
and  will  also  be  used  to  establish  the 
MACT  floor  for  new  lean  premix 
combustion  turbines.)  The  best 
performing  existing  lean  premix 
combustion  tiubine  achieved  a  level  of 
formaldehyde  concentration  emission 
which  averaged  6.1  parts  per  billion 
(ppb)  formaldehyde  at  15  percent 
oxygen  (02).  This  is  the  best  performer 
out  of  five  lean  premix  combustion 
turbine  tests  for  which  we  have  data. 
The  three-run  average  formaldehyde 
emissions  from  these  fivB  turbines 
ranged  from  6.1  to  41  ppb 
formaldehyde.  The  formaldehyde 
concentrations  for  the  individual  runs 
for  the  best  performing  turbine  were  5.1 
ppb,  5.7  ppb,  and  IJ  ppb. 

The  test  method  that  was  used  to 
measiue  the  emissions  from  the  best 
performing  turbine  was  California  Air 
Resources  Board  (CARB)  Method  430. 
We  do  not  believe  that  the  MACT 
emission  limit  should  be  set  lower  than 
the  limit  of  detection  of  the  method.  If 
it  were,  we  could  not  determine 
whether  a  soujrce  with  test  results  at  the 
limit  of  detection  was  actually  in 
compliance  with  the  MACT  emission 
limit.  For  the  test  runs  on  the  best 
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performing  turbine,  we  determined  that 
the  method  had  a  minimum  detection 
level  (MDL)  of  between  2  and  3  ppb 
formaldehyde.  We  expect  the  MDL  to 
vary  somewhat  in  actual  practice  and, 
thus,  do  not  assiune  that  the  MDL 
would  be  the  same  if  the  method  were 
run  by  another  person  or  at  another 
laboratory.  We  have  no  information 
regarding  the  distribution  of  the  CARB 
Method  430  MDL  actually  achieved  by 
other  testers.  We  want  to  ensure  that  \he 
MACT  floor  reflects  the  variability  in 
the  limit  of  detection  determined  by 
different,  competent  testers  throughout 
the  U.S.  using  the  same  method,  i.e., 
CARB  Method  430.  We  only  have  one 
test,  the  test  conducted  on  the  best 
performing  turbine,  to  try  to  determine 
a  limit  of  detection  for  this  method,  and 
this  is  not  enough  information  to 
determine  the  variability  in  the  limit  of 
detection  among  different  testers.  If  we 
had  sufficient  information  on  the  limit 
of  detection  determined  by  different 
competent  testers  using  Method  430, 
under  similar  conditions,  we  would 
analyze  the  results  to  determine  the 
average  limit  of  detection  and  its 
standard  deviation.  To  establish  a  limit 
of  detection  that  would  be  achievable  by 
approximately  99  percent  of  all  the 
testers,  we  would  add  three  times  the 
standard  deviation  to  the  average  limit 
of  detection.  Since  we  do  not  have  this 
information,  we  can  attempt  to  estimate 
it.  We  believe  that  it  is  reasonable  to 
assume  that  the  standard  deviation  of 
the  limit  of  detection  is  no  greater  than 
the  single  estimate  of  the  limit  that  we 
have.  If  we  multiply  the  single  value  of 
the  limit  of  detection  by  three  and  add 
it  to  itself,  the  result  is  an  estimate  of 
the  upper  bound  for  the  limit  of 
detection  that  is  four  times  the  single 
measured  value  that  we  have.  Based  on 
the  considerations  above,  the  lowest 
MACT  floor  that  we  believe  would  take 
into  account  the  variability  in  the  MDL 
is  12  ppb.  This  level  provides  a  safety 
factor  of  four  to  account  for  uncertainty 
in  whether  testers  could  routinely 
achieve  a  limit  of  detection  of  2  to  3  ppb 
formaldehyde. 

The  combustion  turbine  MACT  would 
be  a  national  standard,  and  therefore, 
the  MACT  limit  should  reflect 
variations  in  the  performance  of  the  best 
performing  turbine  that  could  occur. 
There  are  two  major  soujpces  of 
variability  that  together  produce  the 
total  variability  observed  in  the 
emissions  sample  results.  These  sources 
of  variability  are:  the  actual  variability 
in  the  emissions,  and  the  variability 
associated  with  procedures  for  sampling 
and  analyzing  the  emissions  samples. 
We  believe  there  is  substantial  basis  to 


conclude  that  sources  of  variability 
unrelated  to  turbine  performance 
account  for  the  differences  in 
formaldehyde  emissions  concentrations 
between  the  five  turbines.  We  discuss 
these  sources  of  variability  in  more 
detail  below. 

When  we  began  investigating  the 
possible  soiut;es  of  the  actual  (non- 
sampling,  non-analytical)  variability  in 
lean  premix  combustion  turbine 
emissions,  we  realized  that  turbine 
performance  was  only  one  of  several 
possible  sources  of  that  variability,  and 
that  turbine  emissions  also  could  vary 
widely  due  to  enviroiunental  and 
operational  factors  that  are  unrelated  to 
turbine  performance  and  that  are 
beyond  an  operator's  control. 

Specifically,  formaldehyde 
concentrations  are  expected  to  vary 
temporally  (e.g.,  seasonally)  and 
spatially  (e.g.,  geographically)  due  to 
environmental  and  operational  factors 
such  as  temperat\u-e,  humidity, 
atmospheric  pressure,  fuel  quality,  and 
the  concentrations  of  formaldehyde 
present  in  the  ambient  air.  It  is  our 
judgement  that  if  the  turbines  were 
tested  at  various  times  during  the  year 
and  at  various  locations  throughout  the 
U.S.,  the  concentration  of  formaldehyde 
emitted  by  a  given  turbine  could  vary  by 
a  factor  of  seven  or  more,  solely  due  to 
geographic  and  temporal  differences  in 
temperat\u«,  himiidity,  atmospheric 
pressure,  fuel  quality,  and  formaldehyde 
concentration  in  the  ambient  air.  This 
factor  is  based  not  only  on  the  short 
term  variability  of  the  data  for  the 
turbine  with  the  lowest  reported 
formaldehyde  emissions,  but  also  on  the 
test  data  from  all  five  turbines. 

Variations  in  temperature,  hiunidity, 
atmospheric  pressure,  and  fuel  quality 
are  known  to  have  resulted  in 
fluctuations  in  criteria  pollutant  stack 
concentrations  (e.g.,  NOx,  VOC,  and 
CO),  and  we  anticipate  that  they  also 
would  cause  variations  in  formaldehyde 
concentrations  in  the  combustion 
tiu'bine  stack.  An  owner  or  operator 
cannot  control  the  variability  of 
environmental  parameters  such  as 
ambient  tempera^a^e,  humidity,  or 
atmospheric  pressure.  With  regard  to 
fuel  quality,  an  owner  or  operator 
cannot  control  the  quality  of  the  natuiral 
gas  delivered  through  a  pipeline,  or  the 
nature  and  concentration  of  natural  gas 
additives  or  contaminants.  The  five 
turbines  for  which  we  have 
formaldehyde  emissions  data  operate  at 
four  locations  in  the  Western  U.S.  that 
are  at  considerably  different  altitudes. 
Moreover,  each  of  the  five  tiu-bines  was 
sampled  over  only  a  3-hour  period,  and 
the  five  sampling  events  occurred  in 
four  different  months  of  the  year:  April, 


May,  June  (two  turbines),  and 
December.  Therefore,  we  believe  that 
the  variability  in  formaldehyde 
concentration  of  the  turbine  emissions 
will  be  greater  than  the  variability 
reflected  in  the  3-hour  sampling  period. 

Furthermore,  we  believe  that  the 
variability  observed  in  the  available 
tm-bine  emissions  data  may  reflect  the 
variability  of  formaldehyde 
concentrations  in  ambient  air — much  of 
which  is  due  to  natural  causes.  The 
average  concentration  of  formaldehyde 
in  ambient  air  varies  between  2  and  25 
ppb  within  the  U.S.,  with  a  U.S.  annual 
average  urban  concentration  of  5.17  ug/ 
m^  (4.2- ppb).'  The  difference  between 
hourly  maximum  and  minimum 
formaldehyde  concentrations  across  the 
U.S.  would  be  even  greater  than  the 
average  annual  23  ppb  range  in  U.S. 
formaldehyde  concentrations.  We  do 
not  have  information  that  specifically 
shows  that  the  ambient  concentration  of 
formaldehyde  affects  the  stack  outlet 
concentration  of  formaldehyde.  We 
expect  that  some  forpialdehyde, 
especially  the  portion  that  goes  through 
the  combustors,  would  be  destroyed. 
However,  about  two-thirds  of  the  inlet 
combustion  turbine  air  bypasses  the 
combustors.  We  are  not  sure  that  all  of 
the  ambient  formaldehyde  that  enters 
with  the  combustion  air  is  destroyed 
and,  therefore,  ambient  formaldehyde 
may  affect  the  formaldehyde 
concentration  in  the  outlet  stack  of  the 
combustion  tiu'bine.  For  example,  if  half 
of  the  ambient  formaldehyde  passes 
through  to  the  outlet  stack,  the  annual 
average  contribution  of  ambient 
formcddehyde  to  the  stack  formaldehyde 
concentration  may  be  in  the  10  ppb 
range  in  »ome  parts  of  the  U.S.  This 
means  that  hourly  formaldehyde 
emissions  from  the  outlet  stack  of  a 
given  tiu'bine  could  differ  by  over  10 
ppb  based  solely  on  the  region  of  the 
country  where  the  turbine  is  located. 

Sampling  variability  is  a  result  of  the 
fact  that  it  is  impossible  to  collect  two 
samples  in  exactly  the  same  way. 
Sampling  variability  occurs  both  when 
an  individual  intends  to  collect 
replicate  samples  of  the  same  emissions 
stream,  and  when  sampling  is 
conducted  by  different  personnel  using 
different  procedures  and  different 
equipment  under  different  physical 
conditions.  If  the  same  sampling 
personnel  collect  a  suite  of  samples 
using  the  same  equipment  and 
procedures,  the  variability  of  the 
sampling  results  will  be  reduced. 
However,  a  given  individual  or  a  given 
piece  of  equipment  may  impart  bias,  a 


'  1998  National  Air  Quality  and  Emission  Trends 
Report,  Table  5-2  and  Figure  5-la. 
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systematic  error,  into  the  sampling 
procedure.  In  the  context  of  ein  aggregate 
of  data  collected  by  different  personnel 
using  different  procedures  and  different 
equipment  under  different  physical 
conditions,  this  bias  could  have  the 
effect  of  increasing  the  variability  of  the 
data.  The  emissions  sample  results  for 
the  five  turbines  evaluated  for  the 
proposed  rule  were  provided  by  state 
agencies,  and  samples  were  not 
collected  by  the  same  sampling 
personnel,  oricven  personnel  acting  in 
coordination  with  one  another  and 
following  the  same  sampling  plan  and 
methodologies,  increasing  the  non- 
systematic  sampling-induced  variability 
across  the  five  sets  of  tiubine  samples 
and  also  increasing  the  chance  that  any 
bias  imposed  on  each  set  of  turbine 
samples  might  also  increase  the 
variability  of  the  results.  Moreover,  two 
different  sampling  and  analysis 
procedures  were  used  to  collect  the 
samples,  EPA  Method  0011  and  CARB 
Method  430,  likely  introducing 
additional  variability  into  the  sampling 
procediue.  For  example,  EPA  generally 
recognizes  that  the  quality  assurance/ 
quality  control  (QA/QC)  protocols  for 
CARB  Method  430  are  more  rigorous 
than  those  for  EPA  Method  0011. 
Similar  to  sampling  variability, 
variability  occurs  when  samples  are 
analyzed  at  the  same  time  in  the  same 
laboratory  (e.g.,  variability  is  seen  in  the 
results  of  a  laboratory's  repeated 
analysis  of  the  same  sample)  and  occurs 
when  samples  are  analyzed  by  different 
laboratories.  For  example,  analytic 
variability  may  result  from  the  use  of 
different  analytical  procedures,  different 
equipment,  different  laboratory 
environments,  different  reagenls, 
different  sampling  handling  procedures, 
and  different  analysts.  The  emissions 
samples  evaluated  for  the  proposed  rule 
were  analyzed  in  different  laboratories, 
by  different  analysts,  and  using  two 
different  analytical  procedures.  The 
EPA  suspects  that  sampling  and  analytic 
variability  may  be  a  significant  soixrce  of 
the  variability  of  formaldehyde 
emissions  results  reported  for  the  five 
tested  turbines,  and  that  if  stricter  QA/ 
QC  protocols  were  followed,  the  results 
for  the  five  turbines  might  have  been 
closer  in  magnitude. 

One  measure  of  overall  variability 
(i.e.,  variability  from  all  sources — 
environmental,  operational,  test 
method,  etc.)  is  the  variability  of 
formaldehyde  concentration  that  the 
best  performing  turbine  demonstrated 
during  the  three  test  runs.  The 
formaldehyde  concentration  varied 
between  5.1  and  7.7  ppb  formaldehyde, 
a  factor  of  1.5  diuing  only  a  3-hour 


period.  Another  measure  of 
formaldehyde  concentration  variability 
is  the  variability  in  formaldehyde 
concentration  from  the  five  lean  premix 
combustion  turbines  tested.  As  stated 
previously,  the  average  formaldehyde    . 
concentration  varied  between  6.1  and  41 
ppb  (a  factor  of  seven).  We  reviewed  the 
emission  test  reports  and  could  not  find 
any  specific  reason  to  account  for  the 
variability.  These  tests  were  properly 
conducted,  and  the  lean  premix 
combustion  turbines  were  operating 
properly.  Therefore,  we  believe  that  at 
least  some  portion,  and  possibly  all,  of 
that  variability  is  due  to  factors  other 
than  turbine  performance.  As  a  result, 
we  believe  that  some  variability  in 
formaldehyde  concentration  of  the  best 
performing  turbine  will  occiu-  beyond 
the  variability  reflected  by  the  three  test 
runs.  It  is  our  judgement  that  if  the  best 
performing  tiubine  were  tested  at 
various  times  during  the  year  and  at 
various  locations  throughout  the  U.S., 
the  overall  formaldehyde  concentration 
of  the  best  performing  turbine  could 
vary  by  a  factor  of  seven  or  more.  This 
factor  is  based  on  the  short  term 
variability  of  the  test  data  from  the  best 
performing  turbine  and  also  on  the  test 
data  from  the  five  turbine  tests 
mentioned  previously.  Therefore,  we 
believe  that  43  ppbvd  formaldehyde  is 
a  reasonable  approximation  of  the 
performance  of  the  best  performing 
turbine,  taking  into  accoimt  all  of  the 
types  of  variability  discussed  above.  As 
a  result,  we  are  proposing  an  emission 
limit  of  43  ppbvd  formaldehyde  as  the 
MACT  floor  for  existing  lean  premix 
combustion  tiubines. 

The  lean  premix  combustor  turbine 
technology  varies  to  some  exteiit 
regarding  its  imcontroUed  emissions  of 
NOx  and  CO  and  possibly  HAP.  The 
data  that  we  have  obtained  for  the  five 
source  tests  were  based  primarily  on 
lean  premix  combustor  tmbines  that  can 
cichieve  lower  than  15  ppm  NOx  and 
less  than  5  ppm  CO  (at  full  load)  at  15 
percent  O2  without  add-on  controls. 
Lean  premix  combustor  tiubines  which 
have  these  characteristics  are  the  types 
of  lean  premix  combustor  turbines  that 
we  believe  will  most  likely  achieve  the 
43  ppb  formaldehyde  emission  limit. 
Other  types  of  lean  premix  combustor 
turbines  which  achieve  45  ppm  NOx 
and  as  high  as  200  ppm  CO  at  15 
percent  O2  may  not  achieve  the  43  ppb 
formaldehyde  emission  limit.  Typically, 
the  lean  premix  combustor  turbines  in 
the  latter  category  are  smaller 
aeroderivative  turbines. 

Therefore,  we  realize  that  not  all  lean 
premix  combustor  tiubines  will  be  able 
to  achieve  the  43  ppb  formaldehyde 
emission  limitation  and  some  will  have 


to  install  add-on  controls.  Most  new 
turbines  projected  to  be  installed  at 
power  plants  are  expected  to  be  able  to 
achieve  the  43  ppb  emission  limitation. 

We  request  public  conunent  on  the 
proposed  MACT  floor  level  for  existing 
lean  premix  combustion  turbines.  We 
are  particularly  interested  in  obtaining 
information  on  the  annual/ seasonal  and 
geographic  variability  in  formaldehyde 
emissions  that  occur  for  lean  premix 
combustion  tiu-bines.  Formaldehyde 
emission  test  reports  that  were 
conducted  over  time  for  the  same  lean 
premix  combustion  turbine  would  be 
especially  helpful.  We  are  also  soliciting 
information  regarding  the  contribution 
of  ambient  formaldehyde  to  the 
variability  of  outlet  stack  concentrations 
of  formaldehyde. 

4.  MACT  for  Existing  Lean  Premix 
Combustion  Turbines 

To  determine  MACT  for  existing 
stationary  lean  premix  combustion 
turbines,  we  evaluated  regulatory 
alternatives  more  stringent  than  the 
MACT  floor.  For  existing  lean  premix 
turbines,  in  terms  of  an  emission  control 
technology  which  could  serve  as  the 
basis  for  MACT,  we  considered  the  use 
of  an  oxidation  catalyst  emission  control 
device.  According  to  catalyst  vendors, 
oxidation  catalyst  emission  control  is 
being  used  on  some  existing  lean 
premix  combustion  tiubines,  however, 
we  lack  specific  data  regarding  the 
performance  of  tiu-bines  with  such 
controls.  The  concentration  of 
formaldehyde  in  the  exhaust  stream 
from  lean  premix  combustion  txirbines 
is  already  significantly  lower  than  the 
concentration  of  formaldehyde  in  the 
exhaust  stream  from  diffusion  flame 
combustion  turbines,  and  any  reduction 
achieved  by  oxidation  catalyst  control 
would  be  difficult  to  measure.  Thus,  we 
concluded  that  the  incremental  cost  per 
ton  of  HAP  removed  for  that  option  is 
excessive.  We  also  considered  the  use  of 
good  operating  practices  to  reduce  HAP 
emissions,  but  determined  that  we 
could  not  identify  specific  good 
operating  practices  that  would  reduce 
HAP  emissions.  Similarly,  we  also 
considered  requiring  the  use  of  a 
particular  fuel  to  reduce  HAP  emissions 
but  concluded  that  fuel  switching 
would  not  result  in  further  HAP 
emissions  reductions.  As  a  result,  we 
are  proposing  to  set  MACT  for  existing 
lean  premix  combustion  turbines  at  the 
MACT  floor  (i.e..  43  ppbvd 
formaldehyde). 
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E.  How  Did  We  Determine  the  Basis  and 
Level  of  the  Proposed  Emission 
Limitations  and  Operating  Limitations 
for  New  Sources? 

For  new  sources,  the  MACT  floor  is 
defined  as  the  emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  source. 

1.  MACT  Floor  for  New  Diffusion  Flame 
Combustion  Turbines 

To  identify  the  MACT  floor  for  new 
stationary  combustion  turbines  located 
at  major  sources,  we  consulted  the 
inventory  database  and  oxidation 
catalyst  vendor  information.  As 
mentioned  earlier,  oxidation  catalyst 
emission  control  devices  are  currently 
installed  on  about  3  percent  of 
stationary  di^sion  flame  combustion 
tiubines.  This  3  percent  represents 
about  200  stationary  combustion 
tuii]ines.  We  also  considered  whether 
the  best  controlled  diflusion  flame 
combustion  tiu'bine  might  be  using  good 
operating  practices  or  a  particular  fuel 
that  would  reduce  HAP  emissions 
further  and  concluded,  as  we  had 
previously  in  this  preamble  for  existing 
sources,  that  we  could  not  identify 
specific  good  operating  practices  that 
would  reduce  HAP  emissions,  and  that 
fuel  switching  would  not  result  in 
further  HAP  emissions  reductions.  We 
concluded,  therefore,  that  the  level  of 
HAP  emission  control  achieved  by  the 
use  of  oxidation  catalyst  emission 
control  devices  is  the  MACT  floor  for 
new  stationary  combustion  turbines. 

After  establishing  this  basis  for  the 
MACT  floor,  we  determined  the  level  of 
performance  based  on  the  data  available 
in  the  emissions  database.  The 
emissions  database,  which  is  a 
compilation  of  available  HAP  emission 
test  reports,  was  created  for  the  purpose 
of  supporting  rulemaking  for  the 
proposed  rule.  The  majority  of  HAP 
emission  test  reports  collected  were 
conducted>in  California  as  part  of  the 
AB  2588  (Air  Toxics  "Hot  Spots" 
Information  Assessment  Act  of  1987) 
program.  Complete  copies  of  HAP 
emission  test  reports  for  stationary 
combustion  turbines  were  gathered  from 
all  air  districts  in  California  and  from 
other  sources,  such  as  the  EPA  Source 
Test  Information  Retrieval  System 
(STIRS).  Other  States,  including 
Washington,  Texas,  Pennsylvania,  and 
New  Jersey,  and  trade  associations  such 
as  the  Western  States  Petroleum 
Association  (WSPA)  and  the  Gas 
Research  Institute  (GRI)  were  also 
contacted  for  available  HAP  emission 
test  reports. 

We  then  examined  the  emission 
control  efficiency  achieved  by  an 


oxidation  catalyst  emission  control 
device  on  a  stationary  combustion 
turbine.  We  concluded  that  CO  emission 
reductions  are  a  good  surrogate  for  HAP 
emissions  reductions  for  oxidation 
catalyst  emission  control  devices; 

This  conclusion  that  CO  emission 
reductions  are  a  good  surrogate  for  HAP 
emissions  reductions  achieved  through 
the  use  of  oxidation  catalyst  emission 
control  devices  is  also  supported  by 
data  we  have  collected  from  the  use  of 
oxidation  catalyst  emission  control 
devices  on  stationary  reciprocating 
internal  combustion  engines  (RICE). 
These  data  from  stationary  RICE  also 
show  a -direct  relationship  between  CO 
emission  reductions  and  HAP  emissions 
reductions.  When  oxidation  catalyst 
emission  control  devices  are  used  to 
reduce  CO  emissions,  they  will  reduce 
HAP  emissions. 

The  emissions  database  contains 
several  emission  test  reports  that 
measured  HAP  and  CO  emissions  irom 
stationary  combustion  tiubines,  but  no 
emission  test  reports  that  measure  the 
emission  reduction  efficiency  of  an 
oxidation  catalyst  emission  control 
device  (measuiiiig  CO  and  HAP 
emissions  both  before  and  after  the 
control  device).  However,  we  obtained 
information  from  a  catalyst  vendor  for 
two  tests  for  one  turbine.  The  results  of 
those  tests  show  that  a  CO  reduction  of 
95  to  98  percent  was  achieved  using  an 
oxidation  catalyst  control  system.  We 
reviewed  the  test  report  for  the  data  to 
assiue  that  the  tiubine  was  operated 
correctly  and  that  there  was  no  tiu-bine 
or  control  device  malfunction;  we  found 
no  discrepancy.  In  addition  to  emissions 
testing  data,  we  reviewed  design  data 
bom  oxidation  catalyst  vendors  for  the 
systems  installed  in  the  U.S.  The  typical 
emission  reduction  for  turbines  that 
have  been  installed  is  90  percent  CO 
emission  reduction,  with  a  few  systems 
that  are  designed  to  be  95  percent  or 
greater. 

We  reviewed  other  factors  such  as 
operator  training  in  addition  to  the 
control  technology  itself  that  could 
potentially  result  in  better  emission 
reduction,  but  we  foimd  no  effect  of 
those  factors  on  the  control  efficiency. 
Based  on  the  conclusions  and  data,  we 
believe  that  95  percent  represents  the 
level  of  control  that  can  be  achieved  by 
the  be3t  controlled  similar  source.  As  a 
result,  we  concluded  that  the  level  of 
performance  associated  with  the  MACT 
floor  [i.e.,  use  of  an  oxidation  catalyst 
emission  control  device)  is  an  emission 
reduction  efficiency  of  95  percent  or 
more  for  CO.  The  MACT  floor  for  new 
stationary  diffusion  flame  combustion 
turbines  is,  therefore,  a  CO  emission 
reduction  efficiency  of  95  percent  or 


more,  using  an  oxidation  catalyst 
control  system. 

2.  MACT  for  New  Diffusion  Flame 
Combustion  Turbines 

We  were  unable  to  identify  any 
beyond-the-floor  regulatory  alternatives 
for  new  stationary  combustion  tiubines. 
We  know  of  no  emission  control 
technology  currently  available  v/hich 
can  reduce  HAP  emissions  to  levels 
lower  than  that  achieved  through  the 
use  of  oxidation  catalyst  emission 
control  devices.  Similarly,  we  know  of 
no  work  practice  that  could  further 
reduce  HAP  emissions.  In  addition,  fuel 
switching  will  not  result  in  further 
reductions  of  HAP  emissions.  We 
concluded,  therefore,  that  MACT  for 
new  diffusion  flame  stationary 
combustion  tiu'bines  is  equivalent  to  the 
MACT  floor.  It  should  be  noted  that  the 
majority  of  new  combustion  turbines  are 
expected  to  be  lean  premix  combustion 
turbines  based  on  the  significantly 
reduced  emissions  of  NOx,  CO,  and 
formaldehyde.  We  estimate  that  less 
than  5  percent  of  new  combustion 
tiu'bines  will  be  diffiision  flame.  Diesel- 
fired  combustion  turbines  cannot  be 
operated  in  the  lean  premix  mode,  and 
these  turbines  would  have  to  install  an 
oxidation  catalyst  system. 

3.  MACT  Floor  for  New  Lean  Premix 
Combustion  Turbines 

To  determine  the  MACT  floor  for  new 
stationary  lean  premix  combustion 
turbines,  we  based  our  analysis  on  the 
same  emissions  data  for  formaldehyde 
that  we  used  for  the  existing  MACT 
floor.  The  MACT  floor  for  existing  lean 
premix  combustion  turbines  is  based  on 
the  performance  of  the  best  performing 
lean  premix  combustion  turbine;  this 
same  level  of  performance  can, 
therefore,  be  used  to  determine  the 
MACT  floor  for  new  lean  premix 
combustion  turbines.  As  discussed 
previously  in  the  existing  soiuce  MACT, 
we  believe  that  43  ppbvd  formaldehyde 
represents  the  best  performing  turbine. 
The  MACT  floor  for  new  lean  premix 
combustion  tvubines  is,  therefore,  an 
emission  limit  of  43  ppbvd 
formaldehyde. 

4.  MACT  for  New  Lean  Premix 
Combustion  Turbines  " 

To  determine  MACT  for  new 
stationary  lean  premix  combustion 
turbines,  we  evaluated  regulatory 
alternatives  more  stringent  than  the 
MACT  floor.  As  with  existing  lean 
premix  combustion  tiu-bines,  we 
considered  the  use  of  an  oxidation 
catalyst  control  system.  However, 
although  catalyst  vendors  have 
indicated  that  some  existing  lean 
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premix  combustion  turbines  are  using 
oxidation  catalyst  emission  control,  we 
lack  specific  data  regarding  the 
performance  of  turbines  with  such 
controls.  The  HAP  concentration  in  the 
lean  premix  combustion  turbine  exhaust 
is  very  low  and,  therefore,  would  be 
difficult  to  measure  if  it  were  further 
reduced  through  the  installation  of  an 
oxidation  catalyst.  Due  to  the  low  HAP 
levels,  the  cost  per  ton  of  HAP  removed 
would  be  very  high.  We  concluded, 
therefore,  that  MACT  for  new  stationary 
lean  premix  combustion  turbines  is 
equivalent  to  the  MACT  floor. 

5.  MACT  for  CHher  Subcategories 

Although  the  proposed  rule  would 
apply  to  all  stationary  combustion 
turbines  located  at  major  sources  of 
HAP  emissions,  emergency  stationary 
combustion  turbines,  limited  use 
stationary  combustion  turbines, 
stationary  combustion  turbines  which 
fire  landfill  gas  or  digester  gas  as  their 
primary  fuel,  and  stationary  combustion 
tiubines  of  less  than  1  MW  rated  peak 
power  output  are  not  required  to  meet 
the  emission  limitations  or  operating 
limitations. 

For  each  of  the  subcategories  of 
stationary  combustion  turbines,  as 
mentioned  earlier,  we  have  concerns 
about  the  applicability  of  emission 
control  technology.  For  example, 
emergency  stationary  combustion 
tiubines  operate  infrequently.  In 
addition,  when  called  upon  to  operate 
they  must  respond  immediately  without 
failure  and  without  lengthy  startup 
periods.  This  infrequent  operation 
limits  the  applicability  of  HAP  emission 
control  technology. 

Limited  use  stationary  combustion 
tiu'bines  also  operate  infrequently.  As 
with  emergency  stationary  combustion 
turbines,  it  is  this  infrequent  operation 
that  limits  the  applicability  of  HAP 
emission  control  technology. 

Landfill  and  digester  gases  contain  a 
family  of  silicon  based  gases  called 
siloxanes.  Combustion  of  siloxanes 
forms  compounds  that  can  foul  post- 
combustion  catalysts,  rendering 
catalysts  inoperable  within  a  very  short 
time  period.  Pretreatment  of  exhaust 
gases  to  remove  siloxanes  was 
investigated.  However,  no  pretreatment 
systems  are  in  use  and  their  long  term 
effectiveness  is  imknown.  We  also 
considered  fuel  switching  for  this 
subcategory  of  tiu'bines.  Switching  to  a 
different  fuel  such  as  natural  gas  or 
diesel  would  potentially  allow  the 
turbine  to  apply  an  oxidation  catalyst 
emission  control  device.  However,  fuel 
switching  would  defeat  the  purpose  of 
using  this  type  of  fuel  which  would 
then  either  be  allowed  to  escape 


uncontrolled  or  would  be  burned  in  a 
flare  with  no  energy  recovery.  We 
believe  that  switching  landfill  or 
digester  gas  to  another  fuel  is 
inappropriate  and  is  an  environmentally 
inferior  option. 

For  stationary  combustion  turbines  of 
less  than  1  MW  rated  peak  power 
output,  we  have  concerns  about  the 
effectiveness  of  scaling  down  the 
oxidation  catalyst  emission  control 
technology.  Just  as  there  are  often 
unforeseen  problems  associated  with 
scaling  up  a  technology,  there  can  be 
problems  associated  with  scaling  down 
a  technology. 

As  a  result,  we  identified 
subcategories  for  each  of  these  types  of 
stationary  combustion  turbines  and 
investigated  MACT  floors  and  MACT  for 
each  subcategory.  As  expected,  since  we 
identified  these  types  of  stationary 
combustion  turbines  as  separate 
subcategories  based  on  concerns  about 
the  applicability  of  emission  control 
technology,  we  found  no  stationary 
combustion  turbines  in  these 
subcategories  using  any  emission 
control  technology  to  reduce  HAP 
emissions.  As  discussed  above,  we  are 
not  aware  of  any  work  practices  that 
might  constitute  a  MACT  floor,  nor  did 
we  find  that  the  use  of  a  particular  fuel 
results  in  HAP  emissions  reductions. 
The  MACT  floor,  therefore,  for  each  of 
these  subcategories  is  no  emissions 
reduction. 

Despite  our  concerns  with  the 
applicability  of  emission  control 
technology,  we  examined  the  cost  per 
ton  of  HAP  removed  for  these 
subcategories.  Whether  oui  concerns  are 
warranted  or  not,  we  consider  the 
•  incremental  cost  per  ton  of  HAP 
removed  excessive — primarily  because 
of  the  very  small  reduction  in  HAP 
emissions  that  would  result. 

We  also  considered  the  nonair  health, 
environmental,  and  energy  impacts  of 
an  oxidation  catalyst  system,  as 
discussed  previously  in  this  preamble, 
and  concluded  that  there  would  be  only 
a  small  energy  impact  and  no  nonair 
health  or  environmentalimpacts. 
However,  as  stated  above,  we  did  not 
adopt  this  regulatory  option  due  to  cost 
considerations  and  concerns  about  the 
applicability  of  this  technology  to  these 
subcategories.  We  were  not  able  to 
identify  any  other  means  of  achieving 
HAP  emissions  reductions  for  these 
subcategories. 

As  a  result,  for  all  of  these  reasons,  we 
conclude  that  MACT  for  these 
subcategories  is  the  MACT  floor  (i.e.,  no 
emissions  reductions). 


F.  How  Did  We  Select  the  Format  of  the 
Standard  for  New  Diffusion  Flame 
Combustion  Turbines? 

We  are  proposing  two  options  for 
complying  with  the  standard  for  new 
diffusion  flame  combustion  tiubines. 
You  may  reduce  CO  by  95  percent  if  you 
use  an  oxidation  catalyst  emission 
control  device,  or  reduce  the 
concentration  of  formaldehyde  in  the 
exhaust  from  the  turbine  to  43  ppb  by 
volume  or  less,  dry  basis,  at  15  percent 
oxygen. 

We  considered  proposing  an  emission 
limitation  for  HAP,  but  are  proposing  a 
CO  emission  reduction  limitation  as  a 
surrogate  for  a  HAP  emission  limitation. 
We  have  decided  to  propose  the  use  of 
the  CO  emission  reduction  limitation  as 
a  siuTogate  for  the  HAP  emission 
limitation,  because  CO  monitoring  is 
currently  being  used  by  combustion 
turbine  owners  and  operators,  it  is 
significantly  easier  and  less  expensive 
to  measure  and  monitor  CO  than  to 
measure  and  monitor  each  HAP,  and 
because  we  believe  that  CO  reduction  is 
a  good  measure  of  performance  of  the 
oxidation  catalyst  emission  control 
device.  Monitoring  equipment  for  CO  is 
readily  available,  which  is  not  the  case 
for  HAP  monitoring  equipment. 

We  are  also  proposing  a  percent 
reduction  in  CO  emissions  as  the 
emission  limitation,  rather  than  a  single 
value  for  CO  emissions.  The  data  upon 
which  MACT  are  based  show  that  while 
the  level  of  CO  emissions  entering  an 
oxidation  catalyst  emission  control 
device  may  vary,  the  oxidation  catalyst 
emission  control  device  is  able  to 
maintain  a  CO  emission  reduction 
efficiency  of  95  percent  or  more. 

We  are  also  proposing  an  alternative 
emission  limitation  for  formaldehyde 
emissions.  You  may  choose  to  comply 
with  the  emission  limitation  for  CO 
emission  reduction  {if  you  use  an 
oxidation  catalyst  emission  control 
device)  or  you  may  choose  to  comply 
with  the  emission  limitation  for 
formaldehyde  emission  concentration  (if 
you  use  some  means  other  than  an 
oxidation  catalyst  control  device  to 
reduce  HAP  emissions).  We  would  like 
to  promote  the  development  and 
eventual  use  of  alternative  emission 
control  technologies  (including 
pollution  prevention  technologies)  to 
reduce  HAP  emissions,  and  we  believe 
an  alternative  emission  limitation 
written  in  terms  of  formaldehyde 
emissions  will  serve  to  do  so.  We  are 
soliciting  information  on  HAP  and  CO 
emissions  data  from  alternative 
emission  control  technologies  during 
the  comment  period.  We  are  particularly 
interested  in  obtaining  test  reports 
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where  HAP  and  CO  emissions 
reductions  were  measured  with 
methods  that  we  are  recommending  to 
be  used  to  measure  HAP  in  the 
proposed  rule. 

For  the  emission  limitation,  we 
propose  to  use  formaldehyde  as  a 
surrogate  for  all  HAP.  Formaldehyde  is 
the  HAP  emitted  in  the  highest 
concentrations  from  stationary 
combustion  turbines.  In  addition,  the 
emission  data  show  that  HAP.emission 
levels  and  formaldehyde  emission  levels 
are  related,  in  the  sense  that  when 
emissions  of  one  are  low,  emissions  of 
the  other  are  low  and  vice  versa.  This 
leads  us  to  conclude  that  emission 
control  technologies  which  lead  to 
reductions  in  formaldehyde  emissions 
will  lead  to  reductions  in  HAP 
emissions. 

The  emission  limitation  for 
formaldehyde  is  in  units  of  parts  per 
billion,  and  all  measiuements  must  be 
corrected  to  15  percent  oxygen,  dry 
basis,  to  provide  a  common  basis.  A 
volume  concentration  was  chosen  for 
the  emission  limitation  because  it  can 
be  measured  directly. 

We  based  the  alternative  emission 
limitation  on  the  ability  of  lean  premix 
technology  to  reduce  emissions  to  43 
ppbvd  (at  15  percent  oxygen).  The 
reduction  in  formaldehyde  emissions  is 
approximately  equivalent  to  that 
achieved  when  CO  emissions  are 
reduced  by  95  percent  through  the  use 
of  an  oxidation  catalyst  emission  control 
device. 

As  discussed  later,  we  consider  the 
cost  of  formaldehyde  CEMS  excessive 
for  the  purpose  of  ensiuing  continuous 
compliance  with  this  emission 
limitation  for  formaldehyde  emissions. 
As  a  result,  we  selected  stack  emission 
testing  to  demonstrate  compliance  with 
the  emission  limitation. 

G.  How  Did  We  Select  the  Initial 
Compliance  Requirements? 

The  emissions  tests  which  form  the 
basis  of  the  proposed  rule  were 
conducted  using  EPA  or  CARB  test 
methods.  The  proposed  rule  requires  the 
use  of  these  EPA  or  CARB  test  methods 
to  determine  compliance.  This  ensures 
that  the  same  procedures  that  were  used 
to  obtain  the  emission  data  upon  which 
the  emission  limitations  are  based  are 
used  for  compliance  testing.  By  using 
the  same  test  methods^we  eliminate  the 
possibility  of  measurement  bias  and 
interference  influencing  determinations 
of  compliance. 

For  soiuces  complying  with  the 
emission  limitation  to  reduce  CO 
emissions,  an  initial  performance 
evaluation  is  required.  The  performance 
evaluation  will  validate  performance  of 


the  CEMS.  The  proposed  rule  also 
requires  an  annual  relative  accuracy  test 
audit  (RATA)  to  ensure  that 
performamce  of  the  CEMS  does  not 
deteriorate  over  time.  The  first  4-hour 
period  following  this  performance 
evaluation  of  the  CO  CEMS  will  be  used 
to  determine  initial  compliance  with  the 
CO  emission  reduction  limitation. 

New  and  reconstructed  sources  and 
existing  lean  premix  combustor  turbines 
complying  with  the  emission  limitation 
to  reduce  formaldehyde  emissions  are 
required  to  conduct  an  initial 
performance  test.  The  purpose  bf  the 
initial  test  is  to  demonstrate  initial 
compliance  with  the  formaldehyde 
emission  limitation. 

H.  How  Did  We  Select  the  Continuous 
Compliance  Requirements? 

If  you  must  comply  with  the  emission 
limitations,  continuous  compliance 
with  these  requirements  is  required  at 
all  times  except  diu-ing  startup, 
shutdown,  and  malfunction  of  your 
stationary  combustion  turbine.  You  are 
not  required  to  develop  a  startup, 
shutdown  or  malfunction  plan  since  we 
do  not  believe  meaningful  procedures 
could  be  developed. 

We  consider  tne  use  of  CEMS  the  best 
means  of  ensuring  continuous 
compliance  with  emission  limitations, 
and  alternatives  to  CEMS  are  considered 
only  if  we  consider  the  use  of  a  CEMS 
technically  or  economically  infeasible. 
For  sources  complying  with  the 
emission  limitation  for  CO  emission 
reduction,  we  believe  it  is  feasible  to 
require  a  CEMS  because  the  costs  for  a 
CO  CEMS  are  reasonable.  Thus,  the 
proposed  rule  requires  the  use  of  a  CO 
CEMS  to  continuously  monitor  the 
reduction  in  CO  emissions. 

For  sources  complying  with  the 
emission  limitation  for  formaldehyde 
emissions,  we  also  considered  requiring 
a  CEMS;  however,  we  concluded  that 
the  costs  of  a  formaldehyde  CEMS  were 
excessive.  We  considered  requiring  ' 

those  soiuces  to  continuously  monitor 
operating  load  to  demonstrate 
continuous  compliance  because  the  data 
establishing  the  formaldehyde  outlet 
concentration  level  are  based  on  tests 
that  were  done  at  high  loads.  However, 
we  believe  that  the  performance  of  a 
stationary  lean  premix  combustion 
turbine  at  high  load  is  also  indicative  of 
its  operation  at  lower  loads.  In  fact,  the 
operator  can  make  no  parameter 
adjustments  that  would  lead  to  lower 
emissions. 

We  request  comments  on  the 
continued  monitoring  of  stationary  lean 
premix  combustion  turbines  that  have 
demonstrated  initial  compliance.  The 
stationary  lean  premix  combustion 


tiu-bines  are  low  NOx  emitting  and  are 
permitted  to  continuously  attain  the 
permitted  NOx  levels.  The  same 
technology  that  results  in  the 
maintenance  of  low  NOx  levels  is  also 
related  to  the  achievement  of  low  HAP 
emissions.  Therefore,  we  would  like  to 
solicit  comments  on  the  feasibility  of 
requiring  no  additional  testing  or 
monitoring  after  the  lean  premix 
stationary  combustion  turt)ine  has 
demonstrated  initial  compliance  and  is 
relying  on  the  NOx  permit  levels,  or  low 
NOx  levels  characteristic  of  lean  premix 
combustor  turbines  (e.g.  NOx  levels 
guaranteed  by  the  manufacturer)  if  there 
are  no  permih  levels,  to  assure 
continuing  good  performance.  We  are 
proposing  this  in  an  attempt  to 
streamline  the  continuous  testing, 
monitoring,  and  reporting  requirements. 

Finally,  since  we  are  unsiue  what 
new  HAP  emissioil  control  technologies 
might  emerge,  we  do  not  know  whether 
it  will  be  necessary  to  establish 
additional  operating  limitations  to 
ensure  continuous  compliance  with  the 
formaldehyde  emission  limitation  for  ~~-. 
sources  that  are  not  lean  premix  or 
di^sion  flame.  Thus,  as  ouUined 
earlier,  the  proposed  rule  requires  you 
to  petition  the  Administrator  for 
approval  of  additional  operating 
limitations  or  for  approval  of  no 
additional  operating  limitations. 

/.  How  Did  We  Select  the  Monitoring 
and  Testing  Methods  to  Measure  These 
Low  Concentrations  of  CO  and 
Formaldehyde? 

We  believe  CEMS  are  available  which 
can  measiu«  CO  emissions  at  the  low 
concentrations  found  in  the  exhaust 
from  a  stationary  combustion  turbine 
following  an  oxidation  catalyst  emission 
control  device.  Oiu  performance 
specifications  for  CO  CEMS  (PS4  and 
PS4A),  however,  have  not  been  updated 
recently  and  do  not  reflect  the 
performance  capabilities  of  such 
systems  at  these  low  CO  concentration 
levels. 

As  a  result,  we  solicit  conunents  on 
the  performance  capabilities  of  state-of- 
the-art  CO  CEMS  and  their  ability  to 
accurately  measure  the  low 
concentrations  of  CO  experienced  in  the 
exhaust  of  a  stationary  combustion 
turbine  following  an  oxidation  catalyst 
emission  control  device.  We  also  solicit 
comments  with  specific 
recommendations  on  the  changes  we 
should  make  to  oiu  performance 
specifications  for  CO  CEMS  (PS4  and 
PS4A)  to  ensure  the  installation  and  use 
of  CEMS  which  can  be  used  to 
determine  compliance  with  the 
proposed  emission  limitation  for  CO 
emission  reduction.  In  addition,  we 
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solicit  comments  on  the  availability  of 
instruments  capable  of  meeting  the 
changes  they  reconunend  to  our 
performance  specifications  for  CO 
GEMS. 

Today's  proposal  specifies  the  use  of 
Method  10  as  the  reference  method  to 
certify  the  performance  of  the  CO 
CEMS.  We  also  believe  Method  10  is 
capable  of  measuring  CO  concentrations 
as  low  as  those  experienced  in  the 
exhaust  of  a  stationary  combustion 
tiubine  following  an  oxidation  catalyst 
emission  control  device.  However,  the 
performance  criteria  in  addenda  A  of 
Method  10  have  not  been  revised 
recently  and  are  not  suitable  for 
certifying  the  performance  of  a  CO 
CEMS  at  these  low  CO  concentrations. 
Specifically,  we  believe  the  range  and 
minimum  detectable  sensitivity  should 
be  changed  to  reflect  target 
concentrations  as  low  as  0.1  parts  per 
million  (ppm)  CO  in  some  cases.  We 
also  expect  that  dual  range  instruments 
will  be  necessary  to  measure  CO 
concentrations  at  the  inlet  and  at  the 
outlet  of  an  oxidation  catalyst  emission 
control  device. 

As  a  result,  we  solicit  comments  with 
specific  recommendations  on  the 
changes  we  should  make  to  Method  10 
and  tihe  performance  criteria  in  addenda 
A.  We  also  solicit  comments  on  the 
availability  of  instruments  capable  of 
meeting  the  changes  they  reconunend  to 
Method  10  and  the  performance  criteria 
in  addenda  A,  while  also  meeting  the 
remaining  addenda  A  performance 
criteria. 

With  regard  to  formaldehyde,  we 
believe  systems  meeting  the 
requirements  of  Method  320,  a  self- 
validating  FTIR  method,  can  be  used  to 
attain  detection  limits  for  formaldehyde 
concentrations  below  43  ppbvd.  We 
expect  path  lengths  in  the  range  of  100 
to  12 5, meters  and  state-of-the-art  digital 
signal  processing  (to  reduce  signal  to 
noise  ratio)  would  be  needed.  Method 
320  also  excludes  formaldehyde  spike 
recovery  criteria,  which  require  spike 
recoveries  of  70 to  130percent. 

While  we  believe  FTU?  systems  can 
meet  Method  320  and  measure 
formaldehyde  concentrations  at  these 
low  levels,  we  have  limited  experience 
with  their  use.  As  a  result,  we  solicit 
comments  on  the  ability  and  use  of  FTIR 
systems  to  meet  the  validation  and 
quality  assurance  requirements  of 
Method  320  for  the  purpose  of 
determining  compliance  with  the 
emission  limitation  for  formaldehyde 
emissions. 

As  an  alternative  to  Method  320,  we 
are  proposing  Method  323  for  natural 
gas-fired  soiux:es.  Method  323  uses  the 
acetyl  acetone  colorimetric  method  to 


measure  formaldehyde  emissions  in  the 
exhaust  of  natural  gas-fired,  stationary 
combustion  sources.  We  believe  the 
proposed  method  can  measure  low 
concentrations  of  formaldehyde  at  a  cost 
which  is  less  than  or  equal  to  the  cost 
of  testing  using  Method  320;  therefore, 
we  solicit  comments  on  the  use  of 
Method  323  by  natural  gas-fired  soiuces 
to  demonstrate  compliance  with  the 
formaldehyde  emission  limitation. 

We  also  believe  CARB  Method  430 
and  EPA  SW-846  Method  0011  are 
capable  of  measiu-ing  formaldehyde 
concentrations  at  these  low  levels. 
Accordingly,  we  solicit  comments  on 
the  use  of  CARB  430  and  EPA  SW-846 
Method  0011  to  determine  compliance 
with  the  emission  limitations  for 
formaldehyde. 

Based  on  the  comments  we  receive  on 
CO  CEMS,  we  anticipate  revising 
Method  10  and  oiu  performance 
specifications  (PS4  and  PS4A)  for  CO 
CEMS  to  ensure  the  installation  and  use 
of  CEMS  suitable  for  determining 
compliance  with  the  emission  limitation 
for  CO  emission  reduction.  If  we  should 
promulgate  today's  proposed  rule  for 
stationary  combustion  turbines  before 
completing  these  revisions,  however,  we 
may  require  all  new  and  reconstructed 
stationary  combustion  turbines  subject 
to  the  final  rule  to  demonstrate 
compliance  with  the  formaldehyde 
emission  limitation,  or  a  formaldehyde 
percent  reduction  limitation  similar  to 
the  CO  percent  reduction  emission 
limitation,  imtil  we  have  adopted  final 
revisions  to  Method  10  and  our 
performance  specifications  for  CO 
CEMS. 

On  the  other  hand,  if  the  comments 
we  receive  lead  us  to  conclude  that  CO 
CEMS  are  not  capable  of  being  used  to 
determine  compliance  with  the 
emission  limitation  for  CO  emission 
reduction,  there  are  several  alternatives 
we  may  consider.  One  alternative  would 
be  to  delete  the  proposed  percent 
reduction  emission  limitation  for  CO 
and  require  compliance  with  a 
comparable  formaldehyde  percent 
reduction  limitation.  This  alternative 
would  require  periodic  stack'emission 
testing  before  and  after  the  control 
device  and  would  also  require  owners 
and  operators  to  petition  the 
Administrator  for  additional  operating 
limitations,  as  proposed  today  for  those 
choosing  to  comply  with  the  emission 
limitation  for  formaldehyde.  Another 
alternative  would  be  to  delete  the 
proposed  emission  limitation  for  CO 
emission  reduction  and  require 
compliance  with  the  proposed  emission 
limitation  for  formaldehyde.  This 
alternative  could  require  more  frequent 
emission  testing  and  could  also  require 


owners  and  operators  to  petition  the 
Administrator  for  additional  operating 
limitations. 

Another  alternative  would  be  to 
require  the  use  of  Method  320  [i.e.,  FTIR 
systems)  to  determine  compliance  with 
the  emission  limitation  for  CO  emission 
reduction.  This  alternative  could  also 
require  more  frequent  emission  testing 
and  require  owners  and  operators  to 
petition  the  Administrator  for  additional 
operating  limitations,  as  proposed  today 
for  those  choosing  to  comply  with  the 
emission  limitation  for  formaldehyde. 

Based  on  the  comments  we  receive  on 
FTIR  systems  and  Method  320,  we  may 
develop  additional  or  revised  criteria  for 
the  use  of  FTIR  systems  and/or  Method 
320  to  determine  compliance  with  the 
emission  limitation  for  formaldehyde. 

If  we  should  conclude  that  neither  CO 
CEMS  or  FTIR  systems  are  capable  of 
being  used  to  determine  compliance 
with  the  emission  limitations  for  CO  or 
formaldehyde  emissions,  then  we  may 
delete  the  emission  limitations  for  CO 
and  formaldehyde  emissions  and  adopt 
an  emission  limitation  consisting  of  an 
equipment  and  work  practice 
requirement.  This  alternative  would 
require  the  use  of  oxidation  catalyst 
emission  control  devices  which  meet 
specific  and  narrow  design  and 
operating  criteria. 

We  believe  the  emission  limitations 
we  are  proposing  for  CO  emission 
reduction  and  formaldehyde  emission 
concentration  are  superior  to  these 
alternatives  for  a  number  of  reasons.  We 
believe  that  the  CO  emission  limitation 
is  better  because  it  is  easier  and  cheaper 
to  continuously  monitor  CO,  arid  it  has 
been  shown  to  be  a  good  surrogate  for 
HAP.  Also,  we  prefer  to  have  an 
emission  limitation  rather  than  an 
equipment  or  work  practice  standard. 
An  emission  limitation  is  superior 
because  it  ensures  that  emissions  are 
below  a  certain  level,  as  demonstrated 
by  a  CEMS  or  performance  testing. 
However,  we  solicit  comments  on  these 
alternatives,  should  we  conclude  that 
the  proposed  emission  limitations  for 
CO  emission  reduction  and 
formaldehyde  emission  concentration 
are  inappropriate  because  of  difficulties 
in  monitoring  or  measuring  CO 
emission  reduction  or  formaldehyde 
emission  concentration  to  determine 
compliance.  We  also  solicit  suggestions 
and  recommendations  for  other 
alternatives,  should  we  conclude  the 
proposed  emission  limitations  are 
inappropriate  because  of  monitoring  or 
measurement  difficulties. 
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/.  How  Did  We  Select  the  Notification, 
Recordkeeping  and  Reporting 
Requirements? 

The  proposed  notification, 
recordkeeping,  and  reporting 
requirements  are  based  on  the  NESHAP 
General  Provisions  of  40  CFR  part  63. 

IV.  Summary  of  Enviromnental,  Energy 
and  Economic  Impacts 

We  estimate  that  20  percent  of  the 
stationary  combustion  tiu'bines  affected 
by  the  proposed  rule  will  be  located  at 
major  sources.  As  a  result,  the 
environmental,  energy,  and  economic 
impacts  presented  in  this  preamble 
reflect  these  estimates. 

A.  What  Are  the  Air  Quality  Impacts? 

The  proposed  rule  will  reduce  total 
national  HAP  emissions  by  an  estimated 
81  tons/year  in  the  5th  year  after  the 
standards  are  promulgated.  The 
emissions  reductions  achieved  by  the 
proposed  rule  would  be  due  to  the 
sources  that  install  an  oxidation  catalyst 
control  system.  We  estimate  that  about 
10  existing  lean  premix  combustion 
tiuhines  will  install  oxidation  catalyst 
control  to  comply  with  the  standard.  In 
addition,  we  estimate  that  about  5 
percent  of  new  stationary  combustion 
tiubines  will  install  oxidation  catalyst 
control  to  comply  with  the  standards. 
The  other  95  percent  of  new  stationary 
combustion  turbines  will  be  lean 
premix,  a  pollution  prevention 
technology  which  in  most  cases  does 
not  require  the  use  of  oxidation  catalyst 
control.  The  lean  premix  turbines  are 
currently  being  installed  to  meet  NOx 
emission  standards.  The  reduction  of 
HAP  emissions  for  these  stationary 
combustion  turbines  is  difficult  to 
assess  because  it  is  a  pollution 
prevention  technology  and  is  being 
installed  to  meet  NOx  limits,  not  as  a 
result  of  MACT  for  stationary 
combustion  tvubines.  Therefore,  as 
stated  previously,  the  HAP  emissions 
reductions  obtained  by  the  proposed 
rule  result  only  from  the  sovuces  that 
install  an  oxidation  catalyst  control 
system. 

To  estimate  air  impacts,  national  HAP 
emissions  in  the  absence  of  the 
proposed  rule  (i.e.,  HAP  emission 
baseline)  were  calculated  using  an 
emission  factor  from  the  emissions 
database.  We  assumed  new  stationary 
combustion  turbines  are  operated  8,760 
hoiu°s  annually.  We  then  assimied  a 
HAP  reduction  of  95  percent,  achieved 
by  using  oxidation  catalyst  emission 
control  devices  to  comply  with  the 
emission  limitation  to  reduce  CO 
emissions,  and  applied  this  reduction  to 
the  baseline  HAP  emissions  to  estimate 


total  national  HAP  emission  reduction. 
The  total  national  HAP  emission 
reduction  is  the  sum  of  formaldehyde, 
acetaldehyde,  benzene,  and  toluene 
emission  reductions.  In  addition  to  HAP 
emission  reductions,  the  proposed  rule 
will  reduce  criteria  air  pollutant 
emissions,  primarily  CO  emissions. 

B.  What  Are  the  Cost  Impacts? 

The  national  total  annualized  cost  of 
the  proposed  rule  in  the  5th  year 
following  promulgation  is  estimated  to 
be  about  $21.5  million.  Approximately 
$267,500  of  that  amount  is  the  estimated 
annualized  cost  for  monitoring, 
recordkeeping,  and  reporting.  To 
calculate  the  annualized  control  costs, 
we  obtained  estimates  of  the  capital 
costs  of  oxidation  catalyst  emission 
control  devices  from  vendors.  We  then 
calciilated  the  national  total  annualized 
costs  of  control  for  the  new  stationary 
combustion  turbines  installing 
oxidation  catalyst  emission  control  in 
the  next  5  years.  Our  projection  of  new 
stationary  combustion  turbine  capacity 
that  will  come  online  over  the  next  5 
years  is  based  on  review  of  permit  data 
gathered  by  EPA  from  1998  to  the 
present  time,  confidential  projection 
data  frt>m  turbine  manufacturers,  and 
published  sales  data.  We  believe  this 
projection  is  a  reasonable  estimate  based 
on  the  available  information. 

C  What  Are  the  Economic  Impacts? 

The  EPA  prepared  an  economic 
impact  analysis  to  evaluate  the  impacts 
the  proposed  rule  would  have  on  the 
^combustion  turbines  producers, 
consumers  of  goods  and  services 
produces  by  combustion  turbines,  and 
society.  The  analysis  shows  minimal 
changes  in  prices  and  output  for 
products  made  by  the  24  industries 
affected  by  the  proposed  rule.  The  price 
increase  for  affected  output  is  less  dian 
0.01  percent  and  the  reduction  in  output 
is  less  than  0.01  percent  for  each 
affected  industry.  Estimates  of  impacts 
on  fuel  markets  show  price  increases  of 
less  than  0.012  percent  for  petroleum 
products  and  natiual  gas,  and  price 
increases  of  0.13  and  0.17  percent  for 
base-load  and  peak-load  electricity, 
respectively.  The  price  of  coal  is 
expected  to  decline  by  about  0.06 
percent,  and  this  is  due  to  a  small 
reduction  in  demand  for  this  fuel  type. 
Reductions  in  output  are  expected  to  be 
less  than  0.16  percent  for  each  energy 
type,  including  base-load  and  peak-load 
electricity.  The  social  costs  of  the 
proposed  rule  are  estimated  at  $13.3 
million  (1998  dollars).  Social  costs 
include  the  compliance  costs,  but  also 
include  those  costs  that  reflect  changes 
in  the  national  economy  due  to  changes 


in  consumer  and  producer  behavior 
resulting  from  the  compliance  costs 
associated  with  a  regulation.  In  this 
case,  changes  in  energy  use  among  both 
consumers  and  producers  to  reduce  the 
impact  of  the  regulatory  requirements  of 
the  proposed  rule  on  them  lead  to  the 
estimated  social  costs  being  somewhat 
less  than  the  total  annualized 
compliance  cost  estimate  of  $21.5 
million  (1998$).  The  primary  reason  for 
the  much  lower  social  cost  estimate  is 
the  increase  in  electricity  supply 
generated  by  existing  unaffected 
sources,  which  mostly  offsets  the  impact 
of  increased  electricity  prices  to 
consumers. 

For  more  information  on  these 
impacts,  please  refer  to  the  economic 
impact  analysis  in  the  public  docket. 

D.  What  Are  the  Nonair  Health. 
Environmental  and  Energy  Impacts? 

The  only  energy  requirement  is  a 
small  increase  in  fuel  consumption 
resulting  from  back  pressure  caused  by 
operating  an  oxidation  catalyst  emission 
control  device.  This  energy  impact  is 
small  in  comparison  to  the  costs  of  other 
impacts.  There  are  no  known  nonair 
enviroimiental  or  health  impacts  as  a 
result  of  the  implementation  of  the  rule 
as  proposed. 

V.  Solicitation  of  Comments  and  Public 
Participation 

A.  General 

We  are  requesting  comments  on  the 
proposed  rule.  We  request  comments  on 
all  aspects  of  the  proposed  rule,  such  as 
the  proposed  emission  limitations  and 
operating  limitations,  recordkeeping 
and  monitoring  requirements,  as  well  as 
aspects  you  may  feel  have  not  been 
addressed. 

Specifically,  we  request  comments  on 
the  performance  capabilities  of  state-of- 
the-art  CO  CEMS  and  their  ability  to 
measure  the  low  concentrations  of  CO 
in  the  exhaust  of  a  stationary 
combustion  turbine  following  an 
oxidation  catalyst  emission  control 
device.  We  also  request  comments  with 
recommendations  on  changes 
commenters  believe  we  should  make  to 
our  performance  specifications  for  CO 
CEMS  {PS4  and  PS4A)  of  40  CFR  part 
60.  appendix  B,  and  to  Method  10  of  40 
CFR  part  60,  appendix  A,  and  the 
performance  criteria  in  addenda  A  to 
Method  10.  In  addition,  we  request 
comments  from  these  commenters  on 
the  availability  of  instruments  capable 
of  meeting  the  changes  they  recommend 
to  our  performance  specifications  for  CO 
CEMS  {PS4  and  PS4A)  of  40  CFR  part 
60,  Method  10  of  40  CFR  part  60, 
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appendix  A,  and  addenda  A  to  method 
10. 

As  also  mentioned  earlier,  we  request 
comments  on  the  ability  and  use  of  FTIR 
systems  to  meet  the  validation  and 
quality  assiuance  requirements  of 
Method  320  of  40  CFR  part  63,  appendix 

A,  for  the  purpose  of  determining 
compliance  with  the  emission  limitation 
for  formaldehyde  emissions.  In 
addition,  we  request  comments  on  the 
use  of  Method  323  of  40  CFR  part  63. 
appendix  A.  SW-846  Method  0011.  and 
GARB  430  to  determine  compliance 
with  the  emission  limitations  for 
formaldehyde. 

We  request  any  HAP  emissions  test 
data  available  from  stationary 
combustion  tiu-bines;  however,  if  you 
submit  HAP  emissions  test  data,  please 
submit  the  full  and  complete  emission 
test  report  with  this  data.  Without  a 
complete  emission  test  report,  which 
includes  sections  describing  the 
stationary  combustion  turbine  and  its 
operation  during  the  test  as  well  as 
identifying  the  stationary  combustion 
turbine  for  purposes  of'verification. 
discussion  of  the  test  methods 
employed  and  the  Quality  Assurance/ 
Quahty  Control  (QA/QC)  procedures 
followed,  the  raw  data  sheets,  all  the 
calculations,  etc.,  which  such  reports 
contain,  submittal  of  HAP  emission  data 
by  itself  is  of  little  use. 

B.  Can  We  Achieve  the  Goals  of  the 
Proposed  Rule  in  a  Less  Costly  Manner? 

We  have  made  every  effort  in 
developing  the  proposal  to  minimize  the 
cost  to  the  regulated  commimity  and 
allow  maximiun  flexibility  in 
compliance  options  consistent  with  our 
statutory  obligations.  We  recognize, 
however,  that  the  proposal  may  still 
require  some  facilities  to  take  costly 
steps  to  further  control  emissions  even 
though  those  emissions  may  not  result 
in  exposures  which  could  pose  an 
excess  individual  lifetime  cancer  risk 
greater  than  one  in  1  million  or  exceed 
thresholds  determined  to  provide  an 
ample  margin  of  safety  for  protecting 
public  health  and  the  environment  from 
the  effects  of  HAP.  We  also  recognize 
that  in  some  cases  the  proposal  may 
require  facilities  to  undertake  emissions 
testing  and  monitoring  even  when  the 
rule  will  not  require  them  to  reduce 
emissions  at  all.  However,  this  is 
necessary  to  assure  the  proper  initial 
performance  and  continuing 
performance  of  the  emission  reduction- 
pollution  prevention  technology.  We 
are,  therefore,  specifically  soliciting 
comment  on  whether  there  are  further 
ways  to  structure  the  proposed  rule  to 
focus  on  the  facilities  which  pose 
significant  risks  and  avoid  the 


imposition  of  high  costs  on  facilities 
that  pose  little  risk  to  public  health  and 
the  environment. 

Representatives  of  the  plywood  and 
composite  wood  products  industry 
provided  EPA  with  descriptions  of  three 
mechanisms  that  they  believed  could  be 
used  to  implement  more  cost-effective 
reductions  in  risk.  The  docket  for 
today's  proposed  rule  contains  white 
papers  prepared  by  the  plywood  and 
composite  wood  products  industry  that 
outline  their  proposed  approaches  (see 
docket  OAR-2002-0060).  These 
approaches  could  be  effective  in 
focusing  regulatory  controls  on  facilities 
that  pose  significant  risks  and  avoiding 
the  imposition  of  high  costs  on  facilities 
that  pose  little  risk  to  public  health  or 
the  environment,  and  we  are  seeking 
public  comment  on  the  utility  of  each  of 
these  approaches  with  respect  to  the 
proposed  rule. 

One  of  the  approaches,  an 
applicability  cutoff  for  threshold 
pollutants,  would  be  implemented 
under  the  authority  of  CAA  section 
112(d)(4);  the  second  approach, 
subcategorization  and  delisting,  would 
be  implemented  under  the  authority  of 
CAA  sections  112(c)(1)  and  112(c)(9); 
and  the  third  approach  would  involve 
the  use  of  a  concentration-based 
applicability  threshold.  We  are  seeking 
comment  on  whether  these  approaches 
are  legally  justified  and,  if  so,  we  ask  for 
information  that  could  be  used  to 
support  such  approaches.  In  addition, 
on  August  21,  2002,  the  Agency 
received  a  petition  from  the  Gas  Turbine 
Association  (OTA)  requesting  that 
natural  gas  fueled  combustion  turbines 
be  delisted  and  a  study  that  they 
believed  would  justify  delisting.  Section 
112(c)(9)  of  the  CAA  provides  EPA  with 
the  authority  to  delist  categories  or 
subcategories  either  in  response  to  the 
petition  of  any  person  or  upon  the 
Administrator's  own  motion.  The  GTA 
states  that  the  study  supports  a 
determination  that  HAP  emissions  from 
gas  turbines  would  not  result  in  a 
lifetime  cancer  risk  greater  than  one  in- 
a  million  to  the  individual  in  the 
population  most  exposed  to  the 
emissions  or  non-carcinogenic  health 
risk  exceeding  a  level  which  is  adequate 
to  protect  public  health  with  an  ample 
margin  of  safety.  We  have  reviewed  the 
GTA  study  and  responded  to  the  GTA 
on  October  11,  2002  with  questions  and 
areas  that  we  believe  need  further 
analysis.  The  EPA's  request  for  further 
information  and  all  information 
provided  by  the  petitioner  to  date  is 
located  in  the  docket  for  today's 
proposed  rule. 

The  MACT  program  outlined  in  CAA 
section  112(d)  is  intended  to  reduce 


emissions  of  HAP  through  the 
application  of  MACT  to  major  sources  of 
toxic  air  pollutants.  Section  112(c)(9)  is 
intended  to  allow  EPA  to  avoid  setting 
MACT  standards  for  sources  or 
subcategories  of  sources  that  pose  less 
than  a  specified  level  of  risk  to  public 
health  and  the  environment.  The  EPA 
requests  comment  on  whether  the 
proposals  described  here  appropriately 
coordinate  thesfe  provisions  of  CAA 
section  112.  The  two  health-based 
approaches  focus  on  assessing 
inhalation  exposures  or  accounting  for 
adverse  environmental  impacts.  EPA 
specifically  requests  comment  on  the 
appropriateness  and  necessity  of 
extending  these  approaches  to  account 
for  non-inhalation  exposures  of  certain 
HAP  which  may  deposit  from  the 
atmosphere  after  being  emitted  into  the 
air  or  to  accoimt  for  adverse 
environmental  impacts.  In  addition  to 
the  specific  requests  for  comment  noted 
in  this  section,  we  are  also  interested  in 
any  information  or  comment  concerning 
technical  limitations,  environmental 
and  cost  impacts,  compliance  assurance, 
legal  rationale,  and  implementation 
relevant  to  the  identified  approaches. 
We  also  request  comment  on 
appropriate  practicable  and  verifiable 
methods  to  ensiu«  that  sovuces' 
emissions  remain  below  levels  that 
protect  public  health  and  the 
environment.  We  will  evaluate  all 
comments  before  determining  whether 
to  include  an  approach  in  the  final  rule. 

1 .  Industry  HAP  Emissions  and 
Potential  Health  Effects 

For  the  stationary  combustion 
turbines  source  category,  foui  HAP 
account  for  essentially  all  of  the  mass  of 
HAP  emissions.  Those  four  HAP  are 
formaldehyde,  toluene,  benzene,  and 
acetaldehyde.  Additional  HAP  which 
have  been  measured  in  emission  tests 
that  were  conducted  at  natural  gas  fired 
and  distillate  oil  fired  combustion 
turbines  are:  1,3  butadiene,  acrolein, 
ethylbenzene,  naphthalene,  polycyclic 
aromatic  hydrocarbons  (PAH), 
propylene  oxide,  and  xylenes.  The 
following  metallic  HAP  emissions  have 
been  measured  from  distillate  oil  fired 
stationary  combustion  turbines:  arsenic, 
berylliimi,  cadmium,  chromium,  lead, 
manganese,  mercury,  nickel,  and 
selenium. 

Of  the  four  HAP  emitted  in  the  largest 
quantities  by  this  source  category,  all 
can  cause  toxic  effects  following 
sufficient  exposure.  The  potential  toxic 
effects  of  these  four  HAP  are  discussed 
previously  in  this  preamble. 

In  accordance  with  section  112{k), 
EPA  developed  a  list  of  33  HAP  which 
present  the  greatest  threat  to  public 
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health  in  the  largest  number  of  urban 
areas.  Of  the  four  predominant  HAP, 
three  (acetaldehyde,  beozene,  and 
formaldehyde)  are  included  on  this  list 
for  the  EPA's  Urban  Air  Toxics  Program. 
Eleven  of  the  other  emitted  HAP 
(acrolein,  arsenic  compounds,  beryllium 
compounds,  1,3-butadiene,  cadmium 
compounds,  chromium  compounds, 
lead  compoiuds,  manganese 
compounds,  mercury  compoimds, 
nickel  compounds,  and  PAH  (as  POM)) 
also  appear  on  the  list.  In  November 
1998,  EPA  published  "A  Multimedia 
Strategy  for  Priority  Persistent, 
Bioaccumulative,  and  Toxic  (PBT) 
Pollutants."  None  of  the  predominant 
four  HAP  emitted  by  stationary 
combustion  txirbine  operations  appears 
on  the  published  list  of  compounds 
referred  to  in  the  EPA's  PBT  strategy. 
Three  of  the  other  HAP  (mercury 
compounds,  cadmium  compounds,  and 
PAH)  appear  on  the  list. 

Of  the  HAP  emitted  by  stationary 
combustion  turbine  operations,  fifteen 
(acetaldehyde,  acrolein,  arsenic 
compounds,  benzene,  beryllium 
compounds,  1,3-butadiene,  cadmium 
compounds,  chromium  compounds, 
formaldehyde,  lead  compoimds, 
mercrny  compounds,  naphthalene, 
nickel  compounds,  PAH,  and  propylene 
oxide)  are  carcinogens  that,  at  present, 
are  not  considered  to  have  thresholds 
for  cancer  effects.  Formaldehyde, 
however,  is  a  potential  threshold 
carcinogen,  and  EPA  is  currently 
revising  the  dose-response  assessment 
for  formaldehyde. 

2.  Applicability  Cutoffs  for  Threshold 
Pollutants  Under  Section  112(d)(4)  of 
theCAA 

The  first  approach  is  an  applicability 
cutoff  for  threshold  pollutants  that  is 
based  on  EPA's  authority  imder  CAA 
section  112(d)(4)  to  establish  standards 
for  HAP  which  are  threshold  pollutants. 
A  threshold  pollutant  is  one  for  which 
there  is  a  concentration  or  dose  below 
which  adverse  effects  are  not  expected 
to  occur  over  a  lifetime  of  exposiu^.  For 
such  pollutants,  CAA  section  112(d)(4) 
allows  EPA  to  consider  the  threshold 
level,  with  an  ample  margin  of  safety, 
when  establishing  emissions  standards. 
Specifically,  CAA  section  112(d)(4) 
allows  EPA  to  establish  emission 
standards  that  are  not  based  upon  the 
MACT  specified  under  CAA  section 
112(d)(2)  for  pollutants  for  which  a 
health  threshold  has  been  established. 
Such  standards  may  be  less  stringent 
thin  MACT.  Historically,  EPA  has 
interpreted  CAA  section  112(d)(4)  to 
allow  categories  of  sources  that  emit 
only  threshold  pollutants  to  avoid 
furdier  regulation  if  those  emissions 


result  in  ambient  levels  that  do  not 
exceed  the  threshold,  with  an  ample 
margin  of  safety.  ^ 

A  different  interpretation  would  allow 
us  to  exempt  Individual  facilities  within 
a  source  category  that  meet  the  CAA 
section  112(d)(4)  requirements.  There 
cire  three  potential  scenarios  under  this 
interpretation  of  the  CAA  section 
112(d)(4)  provision.  One  scenario  would 
allow  an  exemption  for  individual 
facilities  that  emit  only  threshold 
pollutants  and  can  demonstrate  that 
their  emissions  of  threshold  pollutants 
would  not  result  in  air  concentrations 
above  the  threshold  levels,  with  an 
ample  margin  of  safety,  even  if  the 
category  is  otherwise  subject  to  MACT. 
A  second  scenario  would  allow  the  CAA 
section  112(d)(4)  provision  to  be  applied 
to  both  threshold  and  non-threshold 
pollutants,  using  the  one  in  a  million 
cancer  risk  level  for  decisionmaking  for 
non-threshold  pollutants. 

A  third  scenario  would  allow  a  CAA 
section  112(d)(4)  exemption  at  a  facility 
that  emits  both  threshold  and  non- 
threshold  pollutants.  For  those  emission 
points  where  only  threshold  pollutants 
are  emitted  and  where  emissions  of  the 
threshold  pollutants  would  not  result  in 
air  concentrations  above  the  threshold 
levels,  with  an  ample  margin  of  safety, 
those  emission  points  could  be  exempt 
from  the  MACT  standards.  The  MACT 
standards  would  still  apply  to  non- 
threshold  emissions  from  other 
emission  points  at  the  source.  For  this 
third  scenario,  emission  points  that  emit 
a  combination  of  threshold  and 
nonthreshold  pollutants  that  are  co- 
controlled  by  MACT  would  still  be 
subject  to  the  MACT  level  of  control. 
However,  any  threshold  HAP  eligible  for 
exemption  under  CAA  section  112(d)(4) 
that  are  controlled  by  control  devices 
different  from  those  controlling 
nonthreshold  HAP  would  be  able  to  use 
the  exemption,  and  the  facility  would 
still  be  subject  to  the  parts  of  the 
standards  that  control  non-threshold 
pollutants  or  that  control  both  threshold 
and  non-threshold  pollutants. 

a.  Estimation  of  hazard  quotients  and 
hazard  indices.  Under  the  CAA  section 
112(d)(4)  approach,  EPA  would  have  to 
determine  that  emissions  of  each  of  the 
threshold  pollutants  emitted  by 
stationary  combustion  tiubines  at  the 
facility  do  not  result  in  exposures  which 
exceed  the  threshold  levels,  with  an 
ample  margin  of  safety.The  common 
approach  for  evaluating  the  potential 
hazard  of  a  threshold  air  pollutant  is  to 
calculate  a  hazard  quotient  by  dividing 
the  pollutant's  inhalation  exposure 


concentration  (often  assiuned  to  be 
equivalent  to  its  estimated 
concentration  in  air  at  a  location  where 
people  could  be  exposed)  by  the 
pollutant's  inhalation  Reference 
Concentration  (RfC).  An  RfC  is  an 
estimate  (with  uncertainty  spaiuiing 
perhaps  an  order  of  magnitude)  of  a 
continuous  inhalation  exposure  that, 
over  a  lifetime,  likely  would  not  result- 
in  the  occurrence  of  adverse  health 
effects  in  humans,  including  sensitive 
individuals. 

The  EPA  typically  establishes  an  RfC 
by  applying  uncertainty  factors  to  the 
critical  toxic  effect  derived  from  the 
lowest-  or  no-observed-adverse-effect 
level  of  a  pollutant. ^  A  hazard  quotient 
less  than  one  means  that  the  exposure 
concentration  of  the  pollutant  is  less 
than  the  RfC,  and,  therefore,  presiuned 
to  be  without  appreciable  risk  of  adverse 
health  effects.  A  hazard  quotient  greater 
than  one  means  that  the  exposure 
concentration  of  the  pollutant  is  greater 
than  the  RfC.  Further,  EPA  guidance  for 
assessing  exposures  to  mixtures  of 
threshold  pollutants  recommends 
calculating  a  hazard  index  (HI)  by 
summing  the  individual  hazard 
quotients  for  those  pollutants  in  the 
mixture  that  affect  the  same  target  organ 
or  system  by  the  same  mechanism.*  The 
HI  values  would  be  interpreted  similarly 
to  hazard  quotients;  values  below  one 
would  generally  be  considered  to  be 
without  appreciable  risk  of  adverse 
health  effects,  and  values  above  one 
would  generally  be  cause  for  concern. 

For  the  determinations  discussed 
herein,  EPA  would  generally  plan  to  use 
RfC  values  contained  in  EPA's 
toxicology  database,  the  Integrated  Risk 
Information  System  (IRIS).  When  a 
pollutant  does  not  have  an  approved 
RfC  in  IRIS,  or  when  a  pollutant  is  a 
carcinogen,  EPA  would  have  to 
determine  whether  a  threshold  exists 
based  upon  the  availability  of  specific 
data  on  the  pollutant's  mode  or 
mechanism  of  action,  potentially  using 
a  health  threshold  value  from  an 
alternative  source  such  as  the  Agency    . 
for  Toxic  Substances  and  Disease 
Registry  (ATSDR)  or  the  California 
Enviroiunental  Protection  Agency 
(CalEPA). 

Table  3  provides  RfC,  as  well  as  imit 
risk  estimates,  for  the  HAP  emitted  by 


2  See  63  FR  18754. 18765-66  (April  15. 1998) 
(Pulp  and  Paper  Sources  Proposed  NESHAP) 


^  "Methods  for  Derivation  of  Inhalation  Reference 
Concentrations  and  Applications  of  Inhalation 
Dosimetry."  EPA-600/ft-9O-O66F.  Office  of 
Research  and  Development.  USEPA,  October  1994. 

'  "Supplementary  Guidance  for  Conducting 
Health  Risk  Assessment  of  Chemical  Mixtures.  Risk 
Assessment  Forum  Technical  Panel."  EPA/630/R- 
00/002.  USEPA.  August  2000.  http://wn-w.epa.gov/ 
nceawwwi/pdfs/chemjnix/chem  mix 
06  200i.pdf. 2 
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combustion  turbine  operations.  A  unit 
.  risk  estimate  is  defined  as  the  upper- 


boimd  excess  lifetime  cancer  risk 
estimated  to  result  from  continuous 


exposure  to  an  agent  at  a  concentration 
of  1  ug/m^  in  the  air. 


TABLE  3  —DOSE-RESPONSE  ASSESSMENT  VALUES  FOR  HAP  REPORTED  EMITTED  BY  THE  COMBUSTION  TURBINE  SOURCE 

Category 


Chemical  name 


Acetaldehyde 

Acrolein  

Arsenic  compounds  ... 

Benzene  

Beryllium  compounds 
1 ,3-Butadiene  


Cadmium  compounds  

Chromium  (VI)  compounds  

Ethyl  benzene  

Formaldehyde  

Lead  compounds 

Manganese  compounds 

Mercury  compounds 

Naphthalene  

Nickel  compounds 

PAH  (shown  below  as  7-PAH) 

Benzo  (a)  anthracene  

Benzo  (b)  fluoranthene  

Benzo  (k)  fluoranthene 

Benzo  (a)  pyrene  

Chrysene  

Dibenz  (a,h)  anthracene  

Indeno  (1,2,3-cd)  pyrene 

Propylene  oxide  

Selenium  compounds 

Toluene  

Xylenes  (mixed)  


CAS  No. 


75-07-0 

107-02-8 

7440-38-2 

71-43-2 

7440-41-7 

106-99-0 

7440-43-9 

18540-29-9 

10O-41-4 

50-00-0 

7439-92-1 

7439-96-5 

HG_CMPDS 

91-20-3 

7440-02-0 

56-5S-3 

205-99-2 

207-08-9 

50-32-8 

218-01-9 

53-70-3 

193-39-5 

75-56-9 

7782-49-2 

108-88-3 

1330-20-7 


Reference  con- 
centration 3  (mg/ 
m3) 


Unit  risk  esti- 
mate" (1/(ug/ 
m3)) 


9.0E-03  IRIS 
2.0E-05  IRIS 
3.0E-05  CAL 
6.0E-02  CAL 
2.0E-05  IRIS 
2.0E-03  IRIS 

2.0E-05  IRIS 
1.0E-04IRIS 
1  OE+OOIRIS 
9.8E-03  ATSDR 

5.0E-05  IRIS 
9.0E-05  CAL 
3.0E-03  IRIS 
2.0E-04  ATSDR 


3.0E-02  IRIS 
2.0E-02  CAL 
4.0E-01  IRIS 
4.3E-01  ATSDR 


2.2E-06  IRIS 

4.3E-03  IRIS 
7.8E-06  IRIS 
2.4E-03  IRIS 
3.0E-05  EPA 

ORD 
1.8E-03IRIS 
1.2E-02IRIS 

1.3E-05IRIS 
1 .2E-05  CAL 


9.1E-01  CAL 

1.1E-04CAL 
1.1E-04CAL 
1.1E-04CAL 
1.1E-03CAL 
1.1E-05CAL 
1.2E-03CAL 
1.4E-04CAL 
3.7E-06  IRIS 


a  Reference  Concentration:  An  estimate  (with  uncertainty  spanning  perhaps  an  order  of  rnagnitude)  of  a  cor^^linuous  V^^^ifJ^o"  e^P°/u^f^^^^ 
human  population  (including  sensitive  subgroups  which  include  children,  asthmatics,  and  the  elderly)  that  is  likely  to  be  wittiout  an  appreciable 
rislTof  dKrioSs  effects  dur^g  a  lifetime^  It  can  be  derived  from  various  types  of  human  or  animal  data,  with  uncertainty  factors  generally  ap- 

'^'^S  R£EsSate"Th°e  up%r-blju^  excess  lifetime  cancer  risk  estimated  to  result  from  continuous  exposure  to  an  agent  at  a  concentratton 
of  1  uir^3  in  air.  The  interpret^on  of  the  Unit  Risk  Estimate  would  be  as  follows;  If  the  Unit  Risk  Estimate  =  1,5  x  ^^P^.^9^fjg^^f^ 
tumorf  are  expected  to  develop  per  1 ,000,000  people  if  exposed  daily  for  a  lifetime  to  1  ug  of  the  chemical  m  1  cubic  meter  of  air.  Unit  R  sk  Esti- 
rliates  are  coS^  upper  tiou^  estimates,  meaning  th^  represent  a  plausible  upper  limit  to  the  true  value.  (Note  that  this  is  usually  not  a 
true  statistical  confidence  limit.)  The  true  risk  is  likely  to  be  less,  but  could  be  greater. 

Sources:  ,.  .  ,    ^  ,^    .     i.^_. 

IRIS  =  EPA  Integrated  Risk  Infonnation  System  (http://www.epa.gov/ins/subst/index.html}. 

ATSDR  =  U  S  Agency  for  Toxic  Substances  and  Disease  Registry  (http://www.atsdr.cxk:.gov/mris.html). 

CAL  =  California  Office  of  Environmental  Health  Hazard  Assessment,  (httpy/www.oehha.ca.gov/air/hotspots/index.html). 

HEAST  =  EPA  Health  Effects  Assessment  Summary  Tables  (#PB(=97-921199,  July  1997). 


To  establish  an  applicability  cutoff 
under  CAA  section  112(d)(4),  EPA 
would  need  to  define  ambient  air 
exposure  concentration  limits  for  any 
threshold  pollutants*involved.  There  are 
several  factors  to  consider  when 
establishing  such  concentrations.  First 
we  would  need  to  ensure  that  the 
concentrations  that  would  be 
established  would  protect  public  health 
with  an  ample  margin  of  safety.  As 
discussed  above,  the  approach  EPA 
commonly  uses  when  evaluating  the 
potential  hazard  of  a  threshold  air 
pollutant  is  to  calculate  the  pollutant's 
hazard  quotient,  which  is  the  exposure 
concentration  divided  by  the  RfC.  The 
EPA's  "Supplementary  Guidance  for 
Conducting  Health  Risk  Assessment  of 
Chemical  Mixtiues"  suggests  that  the 


noncancer  health  effects  associated  with 
a  mixtiue  of  pollutants  ideally  are 
assessed  by  considering  the  pollutants' 
common  mechanisms  of  toxicity  s.  The 
guidance  cdso  suggests  that  when 
exposures  to  mixtiues  of  pollutants  are 
being  evaluated,  the  risk  assessor  may 
calculate  a  HI.  The  recommended 
method  is  to  calculate  multiple  hazard 
indices  for  each  exposure  route  of 
interest,  and  for  a  single  specific  toxic 
effect  or  toxicity  to  a  single  target  organ. 
The  default  approach  recommended  by 
the  guidance  is  to  sum  the  hazard 
quotients  for  those  pollutants  that 
induce  the  same  toxic  effect  or  affect  the 
same  target  organ.  A  mixture  is  then 
assessed  by  several  HI,  each 


3  ibid. 


representing  one  toxic  effect  or  target 
organ.  The  guidance  notes  that  the 
pollutants  included  in  the  HI 
calculation  are  any  pollutants  that  show 
the  effect  being  assessed,  regardless  of 
the  critical  effect  upon  which  the  RfC  is 
based.  The  guidance  cautions  that  if  the 
target  organ  or  toxic  effect  for  which  the 
HI  is  calculated  is  different  from  the 
RfC's  critical  effect,  then  the  RfC  for  that 
chemical  will  be  an  overestimate,  that 
is,  the  resultant  HI  potentially  may  be 
overprotective.  Conversely,  since  the 
calculation  of  a  HI  does  not  account  for 
the  fact  that  the  potency  of  a  mixture  of 
HAP  can  be  more  potent  than  the  sum 
of  the  individual  HAP  potencies,  a  HI 
may  potentially  be  underprotective  in 
some  situations. 
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b.  Options  for  establishing  a  HI  limit. 
One  consideration  in  establishing  a  HI 
limit  is  whether  the  analysis  considers 
the  total  ambient  air  concentrations  of 
all  the  emitted  HAP  to  which  the  public 
is  exposed  ^.  There  are  several  options 
for  establishing  a  HI  limit  for  the 
§.  112(d)(4)  analysis  that  reflect,  to 
varying  degrees,  public  exposiue. 

One  option  is  to  allow  the  hazard 
index  posed  by  all  threshold  HAP 
emitted  by  combustion  tiu-bines  at  the 
facility  to  be  no  greater  than  one.  This 
approach  is  protective  if  no  additional 
threshold  HAP  exposures  would  be 
anticipated  from  other  sources  at,  or  in 
the  vicinify  of,  the  facility  or  through 
other  routes  of  exposure  [i.e.,  through 
ingestion). 

A  second  option  is  to  adopt  a  default 
percentage  approach,  whereby  the  HI 
limit  of  the  HAP  emitted  by  the  facility 
is  set  at  some  percentage  or  fraction  of 
one  (e.g.,  20  percent  or  0.2).  This 
approach  recognizes  the  fact  that  the 
facility  in  question  is  only  one  of  many 
sources  of  threshold  HAP  to  which 
people  are  typically  exposed  every  day. 
Because  noncancer  risk  assessment  is 
predicated  on  total  exposure  or  dose, 
and  because  risk  assessments  focus  only 
on  an  individual  source,  establishing  a 
HI  limit  of  0.2  would  account  for  an 
assumption  that  20  percent  of  an 
individual's  total  exposure  is  from  that 
individual  somt:e.  For  the  purposes  of 
this  discussion,  we  will  call  all  sources 
of  HAP,  other  than  operations  within 
the  source  category  at  the  facility  in 
question,  "background"  sources.  If  the 
affected  source  is  allowed  to  emit  HAP 
such  that  its  owrn  impacts  could  result 
in  HI  values  of  one,  total  exposures  to 
threshold  HAP  in  the  vicinity  of  the 
facility  could  be  substantially  greater 
than  one  due  to  background  sources, 
and  this  would  not  be  protective  of 
public  health,  since  only  HI  values 
below  one  are  considered  to  be  without 
appreciable  risk  of  adverse  health 
effects.  Thus,  setting  the  HI  limit  for  the 
facility  at  some  default  percentage  of 
one  will  provide  a  buffer  which  would 
help  to  ensure  that  total  exposures  to 
threshold  HAP  near  the  facility  (i.e.,  in 
combination  with  exposures  due  to 
background  soiu-ces)  will  generally  not 
exceed  one,  and  can  generally  be 
considered  to  be  without  appreciable 
risk  of  adverse  health  effects. 

The  EPA  requests  comment  on  using 
the  default  percentage  approach  and  on 
setting  the  default  HI  limit  at  0.2.  The 
EPA  is  also  requesting  comment  on 


*  Senate  Debate  on  Conference  Report  (October 
27, 1990),  reprinted  in  "A  Legislative  History  of  the 
Clean  Air  Act  Amendments  of  1990,"  Comm.  Print 
S.  Prt.  103-38  (1993)  ("Legis.  Hist.")  at  868. 


whether  an  alternative  HI  limit,  in  some 
multiple  of  one,  would  be  a  more 
appropriate  applicability  cutoff. 

A  third  option  is  to  use  available  data 
(from  scientific  literature  or  EPA 
studies,  for  example)  to  determine 
background  concentrations  of  HAP, 
possibly  on  a  national  or  regional  basis. 
These  data  would  be  used  to  estimate 
the  exposures  to  HAP  from  non- 
combustion  turbine  sources  in  the 
vicinity  of  an  individual  facility.  For 
example,  EPA's  National  Scale  Air 
Toxics  Assessment  (NATA) ''  and 
ATSDR's  Toxicological  Profiles  « 
contain  information  about  backgroimd 
concentrations  of  some  HAP  in  the 
atmosphere  and  other  media.  The 
combined  exposures  from  an  affected 
source  and  from  background  emissions 
(as  determined  from  the  literature  or 
studies)  would  then  not  be  allowed  to 
exceed  a  HI  limit  of  1.  The  EPA  requests 
comment  on  the  appropriateness  of 
setting  the  hazard  index  limit  at  one  for 
such  an  analysis. 

A  fourth  option  is  to  allow  facilities 
to  estimate  or  measure  their  own 
facility-specific  background  HAP 
concentrations  for  use  in  their  analysis. 
With  regard  to  the  third  and  fourth 
options,  EPA  requests  comment  on  how 
these  analyses  could  be  structured. 
Specifically,  EPA  requests  comment  on 
how  the  analyses  should  take  into 
account  background  exposure  levels 
from  air,  water,  food  and  soil 
encoimtered  by  the  individuals  exposed 
to  emissions  from  this  source  category. 
In  addition,  we  request  comment  on 
how  such  analyses  should  accoimt  for 
potential  increases  in  exposures  due  to 
the  use  of  a  new  HAP  or  the  increased 
use  of  a  previously  emitted  HAP,  or  the 
effect  of  other  nfearby  sources  that 
release  HAP. 

The  EPA  requests  comment  on  the 
feasibility  emd  scientific  validity  of  each 
of  these  or  other  options.  Finally,  EPA 
requests  comment  on  how  we  should 
implement  the  CAA  section  112(d)(4) 
applicability  cutoffs,  including 
appropriate  mechanisms  for  applying 
cutoffs  to  individual  facilities.  For 
example,  would  the  title  V  permit 
process  provide  an  appropriate 
mechanism? 

c.  Tiered  emalytical  approach  for 
predicting  exposure.  Establishing  that  a 
facility  meets  the  cutoffs  established 
under  CAA  section  112(d)(4)  will 
necessarily  involve  combining  estimates 
of  pollutant  emissions  with  air 
dispersion  modeling  to  predict 
exposures.  The  EPA  envisions  that  we 
would  promote  a  tiered  analytical 


approach  for  these  determinations.  A 
tiered  analysis  involves  making 
successive  refinements  in  modeling 
methodologies  and  input  data  to  derive 
successively  less  conservative,  more 
realistic  estimates  of  pollutant 
concentrations  in  air  and  estimates  of 
risk. 

As  a  first  tier  of  analysis,  EPA  could 
develop  a  series  of  simple  look-up  tables 
based  on  the  results  of  air  dispersion 
modeling  conducted  using  conservative 
input  assumptions.  By  specifying  a 
limited  number  of  input  parameters, 
such  as  stack  height,  distance  to 
property  line,  and  emission  rate,  a 
facility  could  use  these  look-up  tables  to 
determine  easily  whether  the  emissions 
from  their  sources  might  cause  a  hazard 
index  limit  to  b»  exceeded. 

A  facility  that  does  not  pass  this 
initial  conservative  screening  analysis 
could  implement  increasingly  more  site- 
specific  but  more  resource-intensive 
tiers  of  analysis  using  EPA-approved 
modeling  procedures,  in  an  attempt  to 
demonstrate  that  their  facility  does  not 
exceed  the  HI  limit.  Existing  EPA 
guidance  could  provide  the  basis  for 
conducting  such  a  tiered  analysis.  ^ 

The  EPA  requests  comment  on 
methods  for  constructing  and 
implementing  a  tiered  analysis  for 
determining  applicability  of  the  CAA 
section  112(d)(4)  criterion  to  specific 
combustion  turbine  sources.  Ambient 
monitoring  data  could  possibly  be  used 
to  supplement  or  supplant  the  tiered 
modeling  analysis  described  above.  We 
envision  that  the  appropriate 
monitoring  to  support  such  a 
determination  could  be  extensive.  The 
EPA  requests  comment  on  the 
appropriate  use  of  monitoring  in  the 
determinations  described  above. 

d.  Accounting  for  dose-response 
relationships.  In  the  past,  EPA  routinely 
treated  carcinogens  as  nonthreshold 
pollutants.  The  EPA  recognizes  that 
advances  in  risk  assessment  science  and 
policy  may  affect  the  way  EPA 
differentiates  between  threshold  and 
nonthreshold  HAP.  The  EPAs  draft 
Guidelines  for  Carcinogen  Risk 
Assessment '"  suggest  that  carcinogens 
be  assigned  non-linear  dose-response 
relationships  where  data  warrant. 
Moreover,  it  is  possible  that  dose- 
response  curves  for  some  pollutants 
may  reach  zero  risk  at  a  dose  greater 


'  See  http://www.epa.gov/ttn/atw/nata. 

»  See  http://www.atsdr.cdc.gpv/toxpro2.html. 


'"A  Tiered  Modeling  Approach  for  Assessing  the 
Risks  due  to  Sources  of  Hazardous  Air  Pollutants." 
EPA-450/4-92-001.  David  E.  Cuinnup,  Office  of 
Air  Quality  Planning  and  Standards.  USEPA.  March 
1992. 

">  "Draft  Revised  Guidelines  for  Carcinogen  Risk 
Assessment."  NCEA-F-0644,  USEPA.  Risk 
Assessment  Forum.  )uly  1999.  pp  3-9ff.  http:// 
wwv/.epa.gpv/ncea/mf/pdfs/cancer_gfs.pdf. 
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than  zero,  creating  a  threshold  for 
carcinogenic  effects.  It  is  possible  that 
future  evaluations  of  the  carcinogens 
emitted  by  this  source  category  would 
determine  that  one  or  more  of  the 
carcinogens  in  the  category  is  a 
threshold  carcinogen  or  is  a  carcinogen 
that  exhibits  a  non-linear  dose-response 
relationship  but  does  not  have  a 
threshold. 

The  dose-response  assessment  for 
formaldehyde  is  currently  undergoing 
revision  by  EPA.  As  part  of  this  revision 
effort,  EPA  is  evaluating  formaldehyde 
as  a  potential  non-linear  carcinogen. 
The  revised  dose-response  assessment 
will  be  subject  to  review  by  the  EPA 
Science  Advisory  Board,  followed  by 
full  consensus  review,  before  adoption 
into  the  EPA  IRIS.  At  this  time,  EPA 
estimates  that  the  consensus  review  will 
be  completed  by  the  end  of  2003.  The 
,  revision  of  the  dose-response 
assessment  could  affect  the  potency 
factor  of  formaldehyde,  as  well  as  its 
status  as  a  threshold  or  nonthreshold 
pollutant.  At  this  time,  the  outcome  is 
not  known.  In  addition  to  the  current 
reassessment  by  EPA,  there  have  been 
several  reassessments  of  the  toxicity  and 
carcinogenicity  of  formaldehyde  in 
recent  years,  including  work  by  the 
World  Health  Organization  and  the 
Canadian  Ministry  of  Health. 

The  EPA  requests  comment  on  how 
we  should  consider  the  state  of  the 
science  as  it  relates  to  the  treatment  of  -. 
threshold  pollutants  when  making 
determinations  imder  CAA  section  CAA 
section  112(d)(4).  In  addition,  EPA 
requests  comment  on  whether  there  is  a 
level  of  emissions  of  a  non-threshold 
carcinogenic  HAP  at  which  it  would  be 
appropriate  to  allow  a  facility  to  use  the 
scenarios  discussed  under  the  CAA 
section  112(d)(4)  approach. 

If  the  CAA  section  112(d)(4)  approach 
were  adopted,  the  requirements  of  the 
nde  as  proposed  would  not  apply  to  any 
source  that  demonstrates,  based  on  a 
tiered  analysis  that  includes  EPA- 
approved  modeling  of  the  affected 
source's  emissions,  that  the  anticipated 
HAP  exposures  do  not  exceed  the 
specified  HI  limit. 

3.  Subcategory  Delisting  Under  Section 
112(c)(9)(B)  of  the  CAA 

The  EPA  is  authorized  to  establish 
categories  and  subcategories  of  sources, 
as  appropriate,  pursuant  to  CAA  section 
112(c)(1),  in  order  to  facilitate  the 
development  of  MACT  standards 
consistent  with  section  112  of  the  CAA. 
Further,  section  CAA  section 
112(c)(9)(B)  allows  EPA  to  delete  a 
category  (or  subcategory)  from  the  list  of 
major  sources  for  which  MACT 
standards  are  to  be  developed  when  the 


following  can  be  demonstrated:  (1)  In 
the  case  of  carcinogenic  pollutants,  that 
"no  source  in  the  category  *   *   *  emits 
[carcinogenic]  air  pollutants  in 
quantities  which  may  cause  a  lifetime 
risk  of  cancer  greater  than  one  in  1 
million  to  the  individual  in  the 
population  who  is  most  exposed  to 
emissions  of  such  pollutants  from  the 
source";  (2)  in  the  case  of  pollutants  that 
cause  adverse  noncancer  health  effects, 
that  "emissions  from  no  source  in  the 
category  or  subcategory  *   *   *  exceed  a 
level  which  is  adequate  to  protect 
public  health  with  an  ample  margin  of 
safety";  and  (3)  in  the  case  of  pollutants 
that  caus6  adverse  environmental 
effects,  that  "no  adverse  environmental 
effect  will  result  from  emissions  from 
any  soiuce." 

One  way  in  which  the  Agency  could 
use  these  authorities  would  be  to  define 
a  subcategory  of  facilities  within  the 
source  category  based  upon 
technological  differences,  such  as 
differences  in  turbine  design 
characteristics,  fuel  type,  production 
rate,  emission  vent  flow  rates,  overall 
facility  size,  emissions  characteristics, 
processes,  or  air  pollution  control 
device  viability.  The  EPA  requests 
comment  on  how  we  might  establish 
subcategories  based  on  these,  or  other, 
source  characteristics.  If  it  could  then  be 
determined  that  each  source  in  this 
technologically-defined  subcategory 
presents  a  low  risk  to  the  smrounding 
community,  the  subcategory  could  then 
be  delisted  in  accordance  with  CAA 
section  112(c)(9).  The  GTA  letter 
discussed  above  provides  two  examples 
of  technological  differences  that  may 
allow  us  to  create  subcategories  of 
stationary  combustion  turbines.  Those 
subcategories  could  be  delisted  if  it 
were  demonstrated  that  they  met  the 
requirements  of  CAA  section  112(c)(9). 
The  GTA  letter  includes  information 
on  the  risks  created  by  emissions  from 
lean-premix  turbines.  We  are  already 
proposing  a  subcategory  for  lean-premix 
turbines  and  in  that  discussion  describe 
how  these  turbines  are  clearly 
technologically  different  from  other 
types  of  stationary  combustion  turbines. 
While  the  GTA  letter  did  not  provide 
sufficient  information  for  us  to  delist 
lean-premix  turbines  at  this  time,  lean- 
premix  turbines  are  a  subcategory  that 
could  be  delisted  if  GTA  or  other 
commenters  provide  sufficient 
information  for  us  to  determine  that  this 
subcategory  satisfies  the  requirements  of 
CAA  section  112(c)(9). 

Natural  gas  fired  turbines  are  another 
example  of  a  subcategory  that  might  be 
delisted  under  this  approach.  We  have 
created  subcategories  based  on  fuel  type 
in  other  MACT  rules  and  believe  that 


fuel  type  could  be  an  appropriate  way 
of  subcategorizing  stationary 
combustion  turbines  or  of  creating 
further  subdivisions  within  the 
subcategories  contained  in  the  proposed 
rule.  We  are  not  proposing  a 
subcategory  for  natural  gas  fired 
turbines  at  this  time,  although  we  could 
create  such  a  subcategory  in  the  future, 
if  appropriate.  While  the  information 
presented  in  GTA's  letter  is  not 
sufficient  for  us  to  make  this 
determination  at  this  time,  additional 
information  on  the  emissions  and  risks 
from  natiu-al  gas  fired  tiu-bines  could 
lead  us  to  delist  natural  gas  fired 
turbines  under  this  approach. 

The  EPA  requests  ccHntiment  on  the 
concept  of  identifying  technologically- 
based  subcategories  that  may  include 
only  low-risk  facilities  within  the 
combustion  turbine  source  category  and 
on  the  specific  examples  presented 
above. 

Another  approach  to  using  the 
authority  granted  in  CAA  section 
112(c)(9)  is  presented  in  the  white  paper 
prepared  by  representatives  of  the 
plywood  and  composite  wood  products 
industry  (see  docket  OAR  2002-0060). 
The  EPA  is  considering  whether  it 
would  be  possible  to  establish  a 
subcategory  of  facilities  within  the 
larger  soiuce  category  that  would  meet 
the  risk-based  criteria  for  delisting.  Such 
criteria  would  likely  include  the  same 
requirements  as  described  previously 
for  the  second  scenario  under  the  CAA 
section  112(d)(4)  approach,  whereby  a 
facility  would  be  in  the  low-risk 
subcategory  if  its  emissions  of  threshold 
pollutants  do  not  result  in  exposures 
which  exceed  the  HI  limits  and  if  its 
emissions  of  nonthreshold  pollutants  do 
not  exceed  a  cancer  risk  level  of  10  ^  *. 
The  EPA  requests  comment  on  what  an 
appropriate  HI  limit  would  be  for  a 
determination  that  a  facility  be  included 
in  the  low-risk  subcategory. 

Since  each  facility  in  such  a 
subcategory  would  be  a  low-risk  facility 
(i.e.,  if  each  met  these  criteria),  the 
subcategory  could  be  delisted  in 
accordance  with  CAA  section  112(c)(9), 
thereby  limiting  the  costs  and  impacts 
of  the  proposed  MACT  rule  to  only 
those  facilities  that  do  not  qualify  for 
subcategorization  and  delisting. 

Facilities  seeking  to  be  included  in 
the  delisted  subcategory  would  be 
responsible  for  providing  all  data 
required  to  determine  whether  they  are 
eligible  for  inclusion.  Facilities  that 
could  not  demonstrate  that  they  are 
eligible  to  be  included  in  the  low-risk 
subcategory  would  be  subject  to  MACT 
and  possible  future  residual  risk 
standards.  The  EPA  soHcits  comment  on 
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implementing  a  risk-based  approach  for 
establishing  subcategories  of  stationary 
combustion  turbines. 

Since  each  facility  in  such  a 
subcategory  would  be  a  low-risk  facility 
[i.e.,  if  each  met  these  criteria),  the 
subcategory  could  be  delisted  in 
accordance  with  CAA  section  112(c)(9), 
thereby  limiting  the  costs  and  impacts 
of  the  proposed  MACT  rule  to  only 
those  facilities  that  do  not  qualify  for 
subcategorization  and  delisting. 

Establishing  that  a  facility  qualifies 
for  the  low-risk  subcategory  imder  CAA 
section  112(c)(9)  will  necessarily 
involve  combining  estimates  of 
pollutant  emissions  with  air  dispersion 
modeling  to  predict  exposures.  The  EPA 
envisions  that  we  would  employ  the 
same  tiered  analysis  described  earlier  in 
the  CAA  section  112  (d)(4)  discussion 
for  these  determinations. 

Chie  concern  that  EPA  has  with 
respect  to  the  CAA  section  112(c)(9) 
approach  is  the  effect  that  it  could  have 
on  the  MACT  floors.  If  many  of  the 
facilities  in  the  low-risk  subcategory  are 
well-controlled,  that  could  make  the 
MACT  floor  less  stringent  for  the 
remaining  facilities.  One  approach  that 
has  been  suggested  to  mitigate  this  effect 
would  be  to  establish  the  MACT  floor 
now  based  on  controls  in  place  for  the 
entire  category  and  to  allow  facilities  to 
become  part  of  the  low-risk  subcategory 
in  the  future,  after  the  MACT  standards 
are  established.  This  would  allow  low- 
risk  facilities  to  use  the  CAA  section 
112(c)(9)  exemption  without  affecting 
the  MACT  floor  calculation.  The  EPA 
requests  comment  on  this  suggested 
approach. 

If  a  CAA  section  112(c)(9)  approach 
were  adopted,  the  requirements  of  the 
rule  as  proposed  would  not  apply  to  any 
source  that  demonstrates  that  it  belongs 
in  a  subcategory  which  has  been 
delisted  under  CAA  section  112(c)(9). 

C.  Limited  Use  Subcategory 

We  are  soliciting  comments  on 
creating  a  subcategory  of  limited  use 
stationary  combustion  turbines  vdth 
capacity  utilization  of  10  percent  or  less 
(876  or  fewer  hours  of  annual 
operation).  Units  in  this  subcategory 
would  include  combustion  turbines 
used  for  electric  power  peak  shaving 
that  are  called  upon  to  operate  fewer 
than  876  hours  per  year.  These  units 
operate  only  during  peak  energy  use 
periods,  typically  in  the  summer 
months.  We  believe  that  these 
infrequently  operated  units  typically 
operate  10  percent  of  the  year  or  less. 
While  these  are  potential  soiuces  of 
emissions,  and  it  is  appropriate  for  EPA 
to  address  them  in  the  proposed  rule, ' 
the  Agency  believes  that  their  use  and 


operation  are  different  compared  to 
typical  combustion  turbines.  We  believe 
that  it  may  be  appropriate  for  such 
limited  use  units  to  have  their  own 
subcategory.  Therefore,  we  are  soliciting 
comment  on  subcategorizing 
combustion  turbines  having  a  capacity 
utilization  of  less  them  10  percent. 

We  are  interested  in  conunents  on 
creating  a  subcategory  for  limited  use 
peak  shaving  (less  than  10  percent 
capacity  utilization)  combustion 
turbines.  We  are  interested  in  comments 
on  the  validity  and  appropriateness 
under  the  CAA  for  a  subcategory  for 
limited  use  peak  shaving  combustion 
turbines,  data  on  the  levels  of  control 
currently  achieved  by  such  combustion 
tiu-bines,  and  any  technical  limitations 
that  might  make  it  impossible  to  achieve 
control  of  emissions  from  limited  use 
peak  shaving  combustion  tiubines. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  we  must 
determine  whether  a  regulatory  action  is 
"significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
I  the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  afl^ect  in  a  materi&l  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroiunent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  we  have  determined  that 
the  proposed  rule  is  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  As  such,  this 
action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
are  included  in  the  docket. 

R.  Executive  Order  13132,  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10, 1999)  requires  us  to  develop 


an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

The  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  ip 
Executive  Order  13132.  ^>^^ 

We  are  required  by  section  112  of  the 
CAA,  42  U.S.C.  §  7412,  to  establish  the 
standards  in  the  proposed  rule.  The 
proposed  rule  primarily  affects  private 
industry,  and  does  not  impose 
significant  economic  costs  on  State  or 
local  governments.  The  proposed  rule 
does  not  include  an  express  provision 
preempting  State  or  local  regulations. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  the 
proposed  rule. 

Although  section  6  of  Executive  Order 
13132  does  not  apply  to  the  proposed 
rule,  we  consulted  with  representatives 
of  State  and  local  government^  to  enable 
them  to  provide  meaningful  and  timely 
input  into  the  development  of  the 
proposed  rule.  This  consultation  took 
place  during  the  ICCR  FACA  committee 
meetings  where  members  representing 
State  and  local  governments 
participated  in  developing 
recommendations  for  EPA's 
combustion-related  rulemakings, 
including  the  proposed  rule.  The 
concerns  raised  by  representatives  of 
State  and  local  governments  were 
considered  during  the  development  of 
the  proposed  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  conununications  between  EPA 
and  State  and  local  govenunents,  EPA 
specifically  solicits  comment  on  the 
proposed  rule  from  State  andjocal 
officials. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249. 
November  6.  2000).  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
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implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

The  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  oi 
power  and  responsibilities  between  tfie 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
We  do  not  know  of  any  stationary 
combustion  turbines  owned  or  operated 
by  Indian  tribal  governments.  However, 
if  there  are  any,  the  effect  of  these  rules 
on  commimities  of  tribal  governments 
would  not  be  unique  or 
disproportionate  to  the  effect  on  other 
commimities.  Thus,  Executive  Order 
13175  does  not  apply  to  the  proposed 
rule. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  128^6,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
•  we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives. 

We  interpret  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
regulation.  The  proposed  rule  is  not 
subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Executive  Order  13211  (66  FR  28355, 
May  22,  2001),  provides  that  agencies 
shall  prepare  and  submit  to  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget,  a 
Statement  of  Energy  Effects  for  certain 
actions  identified  as  "significant  energy 
actions."  Section  4(b)  of  Executive 
Order  13211  defijies  "significant  energy 
actions"  as  "any  action  by  an  agency 
(normally  published  in  the  Federal 
Register)  that  promulgates  or  is 
expected  to  lead  to  the  promulgation  of 
a  final  rule  or  regulation,  including 
notices  of  inquiry,  advance  notices  of 
proposed  rulemaking,  and  notices  of 
proposed  rulemaking:  (1)  (i)  That  is  a 
significant  regulatory  action  under 
Executive  Order  12866  or  any  successor 
order,  and  (ii)  is  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy;  or  (2)  that 
is  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action." 
The  proposed  rule  is  a  significant 
regulatory  action  within  the  meaning  of 
Executive  Order  12866.  We  have, 
therefore,  prepared  a  Statement  of 
Energy  Effects  for  this  action  as  follows. 

The  increase  in  petroleum  product 
output,  which  includes  increases  in  fuel 
production,  is  estimated  at  0.003 
percent,  or  about  475  barrels  per  day 
based  on  2000  U.S.  fuel  production 
nationwide.  The  reduction  in  coal . 
production  is  estimated  at  0.006  ^ 

percent,  or  about  700.000  short  tons  per 
year  based  on  2000  U.S.  coal  production 
nationwide.  The  reduction  in  electricity 
output  is  estimated  at  0.02  percent,  or 
about  4.9  billion  kilowatt-hoiu^  per  year 
based  on  2000  U.S.  electricity 
production  nationwide.  Production  of 
natural  gas  is  expected  to  increase  by 
3.0  million  cubic  feet  (ft^)  per  day.  The 
maximum  of  all  energy  price  increases, 
which  include  increases  in  natural  gas 
prices  as  well  as  those  for  petroleum 
products,  coal,  and  electricity,  is 
estimated  to  be  the  0.18  percent  increase 
in  peak-load  electricity  rates 
nationwide.  Energy  distribution  costs 
may  increase  by  roughly  no  more  than 
the  same  amount  as  electricity  rates.  We 
expect  that  there  will  be  no  discernable 
impact  on  the  import  of  foreign  energy 
supplies,  and  no  other  adverse 
outcomes  are  expected  to  occur  with 
regards  to  energy  supplies.  Also,  the 
increase  in  cost  of  energy  production 
should  be  minimal  given  the  very  small 
increase  in  fuel  consiunption  resulting 
fi'om  back  pressure  related  to  operation 
of  oxidation  catalyst  emission  control 
devices.  All  of  the  estimates  presented 
above  accoimt  for  spme  passthrough  of 
costs  to  consiuners  as  well  as  the  direct 
cost  impact  to  producers.  For  more 
information  on  these  estimated  energy 
effects,  please  refer  to  the  economic 
impact  analysis  for  the  proposed  rule. 


This  analysis  is  available  in  the  public 
docket. 

No  new  combustion  turbines  with  a 
capacity  of  less  than  1.0  MW  will  be 
affected.  Also,  the  control  level  applied 
to  affected  new  combustion  tiirbines  is 
the  minimum  that  can  be  applied 
consistent  with  the  provisions  of  the 
Clean  Air  Act. 

Therefore,  we  conclude  that  the 
proposed  rule  when  implemented  will 
not  have  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
energy. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  generally  must  prepare  a  written 
statemenf,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  us  to  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  we  establish 
any  regulatory  requirements  that  may 
significantly  or  uniquely  aJfect  small 
governments,  including  tribal 
governments,  we  must  develop  a  small 
government  agency  plan  under  section 
203  of  the  UMRA.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  complieince  with 
the  regulatory  requirements. 

We  nave  determined  that  the 
proposed  rule  contains  a  Federal 
mandate  that  will  not  result  in 
expenditures  of  $100  million  or  more 
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for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  Accordingly,  we  have  not 
prepared  a  written  statement  under 
section  202  of  the  UMRA. 

1.  Statutory  Authority 

As  discussed  in  previously  in  this 
preamble,  the  statutory  authority  for  the 
proposed  ndemaking  is  section  112  of 
the  CAA.  Tide  IH  of  the  CAA  was 
enacted  to  reduce  nationwide  air  toxic 
emissions.  Section  112(b)  of  the  CAA 
lists  the  188  chemicals,  compounds,  or 
groups  of  chemicals  deemed  by 
Congress  4o  be  HAP.  These  toxic  air 
pollutants  are  to  be  regulated  by 
NESHAP. 

Section  112(d)  of  the  CAA  directs  us 
to  develop  NESHAP  which  require 
existing  and  new  major  sources  to 
control  emissions  of  HAP  using  MACT. 
The  NESHAP  apply  to  all  stationary 
combustion  tinbines  located  at  major 
sources  of  HAP  emissions,  however, 
only  new  or  reconstructed  stationary 
combustion  turbines  have  substantive 
regulatory  requirements. 

In  compliance  with  section  205(a)  we 
identified  and  considered  a  reasonable 
number  of  regulatory  alternatives. 
Additional  information  on  the  costs  and 
environmental  impacts  of  the  regulatory 
alternatives  is  presented  in  the 
"Stationary  Combustion  Turbines 
Control  Options  Cost  Information 
Summary"  in  the  docket. 

The  regiilatory  alternative  upon 
which  the  proposed  rule  is  based 
represents  the  MACT  floor  for  stationary 
combustion  turbines  and,  as  a  result,  it 
is  the  least  costly  and  least  burdensome 
alternative.  In  addition,  we  have 
conducted  an  economic  impact  analysis 
of  today's  proposed  rule  that  includes 
the  impacts  on  State  and  local 
government  entities  in  order  to  provide 
information  on  the  effects  of  the 
proposed  rule  on  such  entities.  The 
analysis  is  available  in  the  docket  for 
the  proposed  rule. 

2.  Consultation  With  Government 
Officials 

The  Unfunded  Mandates  Act  requires 
that  we  describe  the  extent  of  the 
Agency's  prior  consultation  with 
affected  State,  local,  and  tribal  officials, 
summarize  the  officials'  comments  or 
concerns,  and  summarize  our  response 
to  those  comments  or  concerns. 

In  addition,  section  203  of  the  UMRA 
requires  that  we  develop  a  plan  for 
informing  and  advising  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  a  proposal. 
Although  the  proposed  rule  does  not 
significantly  affect  any  State,  local,  or 
tribal  governments,  we  have  consulted 


with  State  and  local  air  pollution 
control  officials.  We  also  have  held 
meetings  on  the  proposed  rule  with 
many  of  the  stakeholders  from 
numerous  individual  companies, 
environmental  groups,  consiUtants  and 
vendors,  labor  unions,  and  other 
interested  parties.  We  have  added 
materials  to  the  Air  docket  to  document 
those  meetings. 

In  addition,  we  have  determined  that 
the  proposed  rule  contains  no  regidatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Therefore,  today's  proposed  rule  is  not 
subject  to  the  requirements  of  section 
203  of  the  UMRA. 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  wiU  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
smaU  business  whose  parent  company 
has  fewer  than  100  or  1,000  employees, 
depending  on  size  definition  for  the 
affected  North  American  Industry 
Classification  System  (NAICS)  code,  or 
fewer  than  4  billion  kW-hr  per  year  of 
electricity  usage;  (2)  a  small 
governmental  jmisdiction  that  is  a 
government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  It  should  be  noted 
that  small  entities  in  6  NAICS  codes  are 
affected  by  the  proposed  rule,  and  the 
small  business  definition  applied  to 
each  industry  by  NAICS  code  is  that 
listed  in  the  Small  Business 
Administration  (SBA)  size  standards  (13 
CFR121). 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  upon 
(1)  examining  the  impacts  to  small 
entities  based  on  the  existing 
combustion  turbines  inventory,  and 
pres\iming  that  the  existing  mix  of 


combustion  turbines  among  industries 
is  a  good  approximation  of  the  mix  of 
tmbines  that  will  be  installed  and 
affected  by  the  proposed  rule  up  to 
2005,  and  (2)  considering  influences  on 
the  decision  by  small  entities  to  install 
new  tmbines.  We  have  determined, 
based  on  the  existing  combustion 
tiubines  inventory,  that  29  small  entities 
out  of  300  in  the  industries  impacted  by 
the  {Hvposed  rule  may  be  affected.  None 
of  these  small  entities  will  incin  control 
costs  associated  with  the  proposed  rule, 
but  will  incin  monitoring, 
recordkeeping,  and  reporting  costs  and 
the  costs  of  performance  testing.  These 
29  small  entities  own  51  affected 
turbines  in  the  existing  combustion 
tiubines  inventory,  which  represents 
only  2.5  percent  of  the  existing  turbines 
overall.  Of  these  entities,  22  of  these 
entities  are  small  communities  and  7  are 
affected  small  firms,.  None  of  the  29 
affected  small  entities  are  estimated  to 
have  compliance  costs  that  exceed  one- 
half  of  1  percent  of  their  revenues.  The 
median  compliance  costs  to  affected 
small  entities  is  only  0.07  percent  of 
sales.  In  addition,  the  proposed  rule  is 
likely  to  also  increase  profits  at  the 
many  small  firms  and  increase  revenues 
for  the  many  small  commimities  using 
combustion  turbines  that  are  not 
affected  by  the  rule  as  a  result  of  the 
very  slight  increase  in  market  prices. 
Thus,  we  conclude  that  the  proposed 
rule  will  not  have  a  significant  impact 
on  a  substantial  niunber  of  small 
entities.  It  should  be  noted  that  it  is 
likely  that  the  ongoing  deregulation  of 
the  electric  power  industry  across  the 
nation  should  minimize  the  proposed 
rule's  impacts  on  small  entities. 
Increased  competition  in  the  electric 
power  industry  is  forecasted  to  decrease 
the  market  price  for  wholesale  electric 
power.  Open  access  to  the  grid  and 
lower  market  prices  for  electricity  will 
make  it  less  attractive  for  local 
communities  to  purchase  and  operate 
new  combustion  turbines.  For  more 
information  on  the  results  of  the 
analysis  of  small  entity  impacts,  please 
refer  to  the  economic  impact  analysis  in 
the  docket. 

Although  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  the  rule  on  small  entities.  In 
the  proposed  rule,  the  Agency  is 
applying  the  minimum  level  of  control 
and  the  minimiun  level  of  monitoring, 
recordkeeping,  and  reporting  to  affected 
sources  allowed  by  the  Clean  Air  Act.  In 
addition,  as  mentioned  earlier  in  the 
preamble,  new  turbines  with  capacities 
under  1.0  MW  are  not  covered  by  the 
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proposed  rule.  This  provision  should 
reduce  the  level  of  small  entity  impacts. 
We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

H.  Paperwork  Reduction  Act 
The  information  collection 
requirements  in  the  proposed  rule  will 
be  submitted  for  approval  to  the  OfBce 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  (ICR  No.  1967.01)  and  a  copy 
may  be  obtained  from  Susan  Auby  by 
mail  at  the  Collection  Strategies 
Division,  U.S.  Environmental  Protection 
Agency  (2822).  1200  Permsylvania 
Avenue  NW,  Washington.  DC  20460.  by 
e-mail  at  auby.susan@epa.gov,  or  by 
calling  (202)  566-1672.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/www.epa.gov/icr. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  EPA 
pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  set  forth  in  40  CFR  part  2, 
subpart  B. 

Tne  proposed  rule  would  require 
maintenance  inspections  of  the  control 
devices  but  would  not  require  any 
notifications  or  reports  beyond  those 
required  by  the  General  Provisions.  The 
recordkeeping  requirements  require 
only  the  specific  information  needed  to 
determine  compliance. 

The  annual  monitoring,  reporting,  and 
recordkeeping  burden  for  this  collection 
(averaged  over  the  first  3  years  after  the 
effective  date  of  the  standards)  is 
estimated  to  be  8,458  labor  hours  per 
year  at  a  total  annual  cost  of  $2.4 
million.  This  estimate  includes  a  one- 
time performance  test,  semiannual 
excess  emission  reports,  maintenance 
inspections,  notifications,  and 
recordkeeping.  Total  capital/startup 
costs  associated  with  the  monitoring 
requirements  over  the  3 -year  period  of 
the  ICR  are  estimated  at  $515,262.  with 
operation  and  maintenance  costs  of 
$21,047  per  year. 
Burden  means  the  total  time,  effort,  or 
■    financial  resources  expended  by  persons 


to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  our  regulations  are  listed  in 
40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division,  U.S.  Environmental 
Protection  Agency  (2822),  1200 
Permsylvania  Ave.,  NW,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.,  NW,  Washington,  DC  20503. 
marked  Attention:  Desk  Officer  for  EPA. 
Include  the  ICR  number  in  any 
correspondence. 

Since  OMB  is  required  to  make  a 
decision  concerning  the  ICR  between  30 
and  60  days  after  January  14.  2003.  a 
cormnent  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
by  February  13,  2003.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  No. 
104-113;  15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  their  regulatory  and 
procurement  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specification?, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  volvmtary 


consensus  bodies.  The  NTTAA  directs 
us  to  provide  Congress,  through  annual 
reports  to  the  Office  of  Management  and 
Budget  (OMB).  with  explanations  when 
an  agency  does  not  use  available  and 
applicable  voluntary  consensus 
standards. 

The  proposed  ndemaking  involves 
technical  standards.  We  propose  in  the 
rule  to  use  EPA  Methods  1,  lA,  3A,  3B, 
4  of  40  CFR  part  60,  appendix  A; 
Method  320  of  40  CFR  part  63,  appendix 
A;  Method  323  of  40  CFR  part  63, 
appendix  A;  Performance  Specification 
(PS)  3,  PS  4 A  of  40  CFR  part  60. 
appendix  B;  EPA  SW-846  MetMod  0011; 
and  ARB  Method  430,  California 
Environmental  Protection  Agency,  Air 
Resources  Board,  2020  L  Street, 
Sacramento,  CA  95812.  Consistent  with 
the  NTTAA,  we  conducted  searches  to 
identify  voluntary  consensus  standards 
in  addition  to  these  EPA  methods.  No 
applicable  volimtary  consensus 
standards  were  identified  for  EPA 
Methods  lA,  3B  of  40  CFR  part  60, 
appendix  A;  PS  3,  PS  4  of  40  CFR  part 
60,  appendix  B;  and  ARB  Method  430, 
California  Enviromnental  Protection 
Agency,  Air  Resources  Board,  2020  L 
Street,  Sacramento,  CA  95812.  The 
search  and  review  results  have  been 
documented  and  are  placed  in  the 
docket  for  the  proposed  rule. 

This  search  tor  emission  measurement 
procedures  identified  nine  voluntjiry 
consensus  standards.  We  determined 
that  six  of  these  nine  standards  were 
impractical  alternatives  to  EPA  test 
methods  for  the  purposes  of  the 
proposed  rulemaking.  Therefore,  we  do 
not  propose  to  adopt  these  standards 
today.  The  reasons  for  this 
determination  for  the  six  methods  are 
discussed  below. 

Two  of  the  six  voluntary  consensus 
standards  are  impractical  alternatives  to 
EPA  test  methods  for  the  piirposes  of 
the  proposed  rulemaking  because  they 
are  too  general,  too  broad,  or  not 
sufficiently  detailed  to  assme 
compliance  with  EPA  regidatory 
requirements:  ASTM  E337-84 
(Reapproved  1996),  "Standard  Test 
Method  for  Measuring  Humidity  with  a 
Psychrometer  (the  Measurement  of  Wet- 
and  Dry-Bulb  Temperatiu^s),"  for  EPA 
Method  4;  and  CAN/CSA  Z223.2- 
M86(1986),  "Method  for  the  Continuous 
Measurement  of  Oxygen.  Carbon 
Dioxide,  Carbon  Monoxide,  Sulphiu 
Dioxide,  and  Oxides  of  Nitrogen  in 
Enclosed  Combustion  Flue  Gas 
Streams,"  for  EPA  Method  3A  of  40  CFR 
part  60,  appendix  A. 

Four  of^tne  six  voluntary  consensus 
standards  are  impractical  alternatives  to 
EPA  test  methods  for  the  piu-poses  of 
the  proposed  rulemaking  because  they 
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lacked  sufficient  quality  assiu^nce  and 
quality  control  requirements  necessary 
for  EPA  compliance  assurance 
requirements:  ASTM  D3154-91, 
"Standard  Method  for  Average  Velocity 
in  a  Duct  (Pitot  Tube  Metiaod),"  for  EPA 
Methods  1.  2.  2C,  3,  SB.  and  4  of  40  CFR 
part  60.  appendix  A;  ASTM  D5835-95, 
"Standard  Practice  for  Sampling 
Stationary  Source  Emissions  for 
Automated  Determination  of  Gas 
Concentration,"  for  EPA  Method  3A  of 
40  part  60.  appendix  A;  ISO  10396:1993. 
"Stationary  Source  Emissions:  Sampling 
for  the  Automated  Determination  of  Gas 
Concentrations,"  for  EPA  Method  3A  of 
40  CFR  part  60,  appendix  A;  and  ISO 
9096:1992,  "Determination  of 
Concentration  and  Mass  Flow  Rate  of 
Particulate  Matter  in  Gas  Carrying 
Ducts — Manual  Gravimetric  Method," 
for  EPA  Method  5  of  40  CFR  part  60. 
appendix  A. 

The  following  three  of  the  nine 
voluntary  consensus  standards 
identified  in  this  search  were  not 
available  at  the  time  the  review  was 
conducted  for  the  purposes  of  the 
proposed  rulemaking  because  they  are 
under  development  by  a  voluntary 
consensus  body:  ASME/BSR  MFC  13M, 
"Flow  Measurement  by  Velocity 
Traverse,"  for  EPA  Method  1  (and 
possibly  2)  of  40  CFR  part  60,  appendix 
A;  ISO/DIS  12039.  "Stationary  Source 
Emissions — Determination  of  Carbon 
Monoxide.  Carbon  Dioxide,  and 
Oxygen — Automated  Methods,"  for  EPA 
Method  3A  of  40  CFR  part  60,  appendix 
A;  and  ASTM  D6348-98. 
"Determination  of  Gaseous  Compounds 
by  Extractive  Direct  Interface  Fourier 
Transform  (FTIR)  Spectroscopy."  for 
EPA  Method  320  of  40  CFR  part  63, 
appendix  A.  While  we  are  not  proposing 
to  include  these  three  voluntary 
consensus  standards  in  today's 
proposal,  we  will  consider  the  standards 
when  final. 

For  the  voluntary  consensus  standard, 
ASTM  D6348-98.  Determination  of 
Gaseous  Compounds  by  Extractive 
Direct  Interface  Fourier  Transform 
(FTIR)  Spectroscopy,  we  have  submitted 
comments  to  ASTM  regarding  EPA's 
technical  evaluation  of  ASTM  D6348- 
98.  Currently,  the  ASTM  Subcommittee 
D22-03  is  undertaking  a  revision  of  the 
ASTM  standard  in  part  to  address  EPA's 
comments.  Upon  successful  ASTM 
balloting  and  demonstration  of  technical 
equivalency  with  the  EPA's  FTIR 
methods,  the  revised  ASTM  standard 
could  be  incorporated  by  reference  into 
the  proposed  rule  at  a  later  date. 

We  are  taking  comment  on  the 
compliance  demonstration  requirements 
in  the  proposed  rulemaking  and 
specifically  invite  the  pubUc  to  identify 


potentially-applicable  voluntary 
consensus  standards.  Commenters 
should  also  explain  why  the  proposed 
rule  should  adopt  these  voluntary 
consensus  standards  in  lieu  of  or  in 
addition  to  EPA's  standards.  Emission 
test  methods  and  performance . 
specifications  submitted  for  evaluation 
should  be  accompanied  with  a  basis  for 
the  recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if  a 
method  other  than  Method  301.  40  CFR 
part  63,  Appendix  A,  was  used). 

Tables  3  and  5  of  proposed  subpart 
YYYY  list  the  EPA  testing  methods  and 
performance  standards  included  in  the 
proposed  rule.  Under  §  63.8  of  40  CFR 
part  63.  subpart  A.  a  source  may  apply 
to  EPA  for  permission  to  use  alternative 
monitoring  in  place  of  any  of  the  EPA 
testing  methods. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  26,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
prearatble.  title  40.  chapter  I,  part  63  of 
the  Code  of  the  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

F^ART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Part  63  is  proposed  to  be  amended 
by  adding  subpart  YYYY  to  read  as 
follows: 

Subpart  YYYY— National  Emission 
Standards  for  Hazardous  Air  Pollutants  for 
Stationary  Combustion  Turbines 

What  This  Subpart  Covers 

Sec. 

63.6080    What  is  the  purpose  of  subpart 

YYYY? 
63.6085     Am  I  subject  to  this  subpart? 
63.6090    What  parts  of  my  plant  does  this 

subpart  cover? 
63.6092     Are  duct  burners  and  waste  heat 

recovery  units  covered  by  subpart 

YYYY?' 
63.6095    When  do  I  have  to  comply  with 

this  subpart? 

Emission  and  Operating  Limitations 

63.6100    Sea  What  emission  and  operating 
limitations  must  I  meet? 

General  Compliance  Requirements 

63.6105    What  are  my  general  requirements 
for  complying  with  this  subpart? 


Testing  and  Initial  Compliance 
Requirements 

63.61 10    By  what  date  must  I  conduct  the 

initial  performance  tests  or  other  initial 

compliance  demonstrations? 
63.6115    When  must  I  conduct  subsequent 

performance  tests? 
63.6120    What  performance  tests  and  other 

procedures  must  I  use? 
63.6125    What  are  my  monitor  installation, 

operation,  and  maintenance 

requirements? 
63.6130    How  do  I  demonstrate  initial 

compliance  with  the  emission  and 

operating  limitations? 

Continuous  Compliance  Requirements 

63.6135    How  do  I  monitor  and  collect  data 
totiemonstrate  continuous  compliance? 

63.6140    How  do  I  demonstrate  continuous 
compliance  with  the  emission  and 
operating  limitations? 

Notifications.  Reports,  and  Records 

63.6145    What  notifications  must  I  submit 

and  when? 
63.6150    What  reports  must  I  submit  and 

when? 
63.6155    What  records  must  I  keep? 
63.6160    In  what  form  and  how  long  must  1 

keep  my  records? 

Other  Requirements  and  Information 

63.6165    What  parts  of  the  General 

Provisions  apply  to  me?  ~ 

63.6170    Who  implements  and  enforces  this 
subpart? 

63.61 75    What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  YYYY  of  Part  63 

Table  1  to  Subpart  YYYY  of  Part  63.— 

Emission  Limitations 
Table  2  to  Subpart  YYYY  of  Part  63.— 

Operating  Limitations 
Table  3  to  Subpart  YYYY  of  Part  63.— 

Requirements  for  Performance  Tests  and 

Initial  Compliance  Demonstrations 
Table  4  to  Subpart  YYYY  of  Part  63.—  Initial 

Compliance  with  Emission  Limitatioris 
Table  5  to  Subpart  YYYY  of  Part  63.— 

Continuous  Compliance  with  Emission 

Limitations 
Table  6  to  Subpart  YYYY  of  Part  63.— 

Continuous  Compliance  with  Operating 

Limitations 
Table  7  to  Subpart  YYYY  of  Part  63.— 

Requirements  for  Reports 
Table  8  to  Subpart  YYYY  of  Part  63.— 

Applicability  of  General  Provisions  to 

Subpart  YY'i'Y 

What  This  Subpart  Covers 

§  63.6080    What  is  the  purpose  of  subpart 
YYYY? 

Subpart  YYYY  establishes  national 
emission  limitations  and  operating 
limitations  for  hazardous  air  pollutants 
(HAP)  emissions  from  stationary 
combustion  turbines  located  at  major 
sources  of  HAP  emissions  and 
requirements  to  demonstrate  initial  and 
continuous  compliance  with  the 
emission  and  operating  limitations. 
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§  63.6085    Am  I  Subject  to  This  Subpart? 

You  are  subject  to  this  subpart  if  you 
own  or  operate  a  stationary  combustion 
turbine  located  at  a  major  source  of  HAP 
emissions. 

(a)  A  stationary  combustion  turbine  is 
one  that  is  not  self  propelled  or 
intended  to  be  propelled  while 
performing  its  function,  although  it  may 
be  mounted  on  a  vehicle  for  portability 
or  transportability.  Stationary 
combustion  turbines  covered  by  this 
subpart  include  simple  cycle  stationary 
combustion  turbines,  regenerative/ 
recuperative  cycle  stationary 
combustion  turbines,  cogeneration  cycle 
stationary  combustion  turbines,  and 
combined  cycle  stationary  combustion 
turbines. 

(b)  A  major  source  of  HAP  emissions 
is  a  plant  site  that  emits  or  has  the 
potential  to  emit  any  single  HAP  at  a 
rate  of  10  tons  (9.07  megagrams)  or  more 
per  year  or  any  combination  of  HAP  at 

a  rate  of  25  tons  (22.68  megagrams)  or 
more  per  year,  except  that  for  oil  and 
gas  production  facilities,  a  major  source 
of  HAP  emissions  is  determined  for 
each  surface  site. 

§  63.6090    Wtiat  parts  of  my  plant  does  this 
subpart  cover? 

This  subpart  applies  to  each  affected 
source. 

(a)  Affected  source.  An  affected 
source  is  any  existing,  new,  or 
reconstructed  stationeuy  combustion 
turbine  located  at  a  major  source  of  HAP 
emissions. 

(1)  Existing  stationary  combustion 
turbine.  A  stationary  combustion 
turbine  is  existing  if  you  commenced 
construction  or  reconstruction  of  the 
stationary  combustion  turbine  on  or 
before  January  14,  2003.  A  change  in 
ownership  of  an  existing  stationary 

,   combustion  turbine  does  not  make  that 
stationary  combustion  turbine  a  new  or 
reconstructed  stationary  combustion 
turbine. 

(2)  New  stationary  turbine.  A 
stationary  combustion  turbine  is  new  if 
you  commenced  construction  of  the 
stationary  combustion  turbine  after 
January  14,  2003. 

(3)  Reconstructed  stationary  turbine. 
A  stationary  combustion  turbine  is 
reconstructed  if  you  meet  the  definition 
of  reconstruction  in  §  63.2  of  subpart  A 
of  this  part  and  reconstruction  is 
commenced  after  January  14,  2003. 

(b)  Exceptions.  (1)  A  new  or 
reconstructed  stationary  combustion 
turbine  located  at  a  major  source  or  an 
existing  lean  premix  stationary 
•    combustion  turbine  located  at  a  major 
source  which  meets  any  of  the  following 
criteria  does  not  have  to  meet  the 
requirements  of  this  subpart  and  of 


subpart  A  of  this  part  except  for  the 
initial  notification  requirements  of 
§  63.6145(d): 

(i)  The  stationary  combustion  turbine 
is  an  emergency  stationary  combustion 
turbine; 

(ii)  The  stationary  combustion  turbine 
is  a  limited  use  stationary  combustion 
turbine;  or 

(iii)  The  stationary  combustion 
tiu-bine  bums  landfill  gas  or  digester  gas 
as  the  primary  fuel. 

(2)  An  existing,  new,  or  reconstructed 
stationary  combustion  turbine  with  a 
rated  peak  power  output  of  less  than  1.0 
megawatt  (MW)  at  hitemational 
Organization  for  Standardization  (ISO) 
standard  day  conditions,  which  is 
located  at  a  major  soiu^ce,  does  not  have 
to  meet  the  requirements  of  this  subpart 
and  of  subpart  A  of  this  part. 

(3)  Existing  diffusion  flame  stationary 
combustion  turbines  do  not  have  to 
meet  the  requirements  of  this  subpart 
and  of  subpart  A  of  this  part. 

(4)  Combustion  turbine  engine  test 
cells/stands  do  not  have  to  meet  the 
requirements  of  this  subpart  but  may 
have  to  meet  the  requirements  of 
subpart  A  of  this  part  if  subject  to 
another  subpart. 

§  63.6092    Are  duct  burners  and  waste  heat 
recovery  units  covered  by  subpart  YYYY? 

No,  duct  burners  and  waste  heat 
recovery  units  are  considered  steam 
generating  units  and  are  not  covered 
under  this  subpart. 

§  63.6095    When  do  I  have  to  comply  with 
this  sut>part? 

(a)  Affected  sources.  (1)  If  you  start  up 
your  new  or  reconstructed  stationary 
combustion  turbine  before  [DATE  THE 
FINAL  RULE  IS  PUBLISHED  IN  THE 
FEDERAL  REGISTER],  you  must  comply 
with  the  emission  limitations  and 
operating  limitations  in  this  subpart  no 
later  than  [DATE  THE  FINAL  RULE  IS 
PUBLISHED  IN  THE  FEDERAL 
REGISTER). 

(2)  If  you  start  up  your  new  or 
reconstructed  stationary  combustion 
turbine  after  [DATE  THE  FINAL  RULE 
IS  PUBLISHED  IN  THE  FEDERAL 
REGISTER],  you  must  comply  with  the 
emission  limitations  and  operating 
limitations  in  this  subpart  upon  startup 
of  yoiu-  affected  source. 

(3)  If  you  have  an  existing  stationary 
combustion  turbine,  you  must  comply 
with  the  emission  limitations  and 
operating  limitations  in  this  subpart  no 
later  than  3  years  after  [DATE  THE 
FINAL  RULE  IS  PUBLISHED  IN  THE 
FEDERAL  REGISTER]. 

(b)  Area  sources  that  become  major 
sources.  If  your  new  or  reconstructed 
stationary  combustion  turbine  is  an  area 


source  that  increases  its  emissions  or  its 
potential  to  emit  such  that  it  becomes  a 
major  source  of  HAP,  it  must  be  in 
compliance  with  this  subpart  when  it 
becomes  a  major  source. 

(c)  You  must  meet  the  notification 
requirements  in  §  63.6145  according  to 
the  schedule  in  §  63.6145  and  in  40  CFR 
part  63.  subpart  A. 

Emission  and  Operating  Limitations 


§  63.61 00    What  emission  and  operating 
limitations  must  I  meet? 

For  each  stationary  combustion 
turbine  with  a  rated  peak  power  output 
of  1.0  MW  or  greater  at  ISO  standard 
day  conditions  located  at  a  major 
source,  which  is  not: 

(a)  An  emergency  stationary 
combustion  turbine; 

(b)  A  stationary  combustion  turbine 
burning  landfill  gas  or  digester  gas  as  its 
primary  fuel; 

(c)  A  limited  use  stationary 
combustion  turbine;  or 

(d)  An  existing  diffusion  flame 
stationary  combustion  turbine;  you  must 
comply  with  the  emission  limitations 
and  operating  limitations  in  Table  1  and 
Table  2  of  this  subpart. 

General  Compliance  Requirements 

§  63.61 05    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  and  operating 
limitations  which  apply  to  you  at  all 
times  except  during  startup,  shutdown, 
and  malfunctions. 

(b)  If  you  must  comply  with  emission 
and  operating  limitations,  you  must 
operate  and  maintain  your  stationary 
combustion  turbine,  oxidation  catalyst 
emission  control  device  or  other  air 
pollution  control  equipment,  and 
monitoring  equipment  in  a  manner 
consistent  with  good  air  pollution 
control  practices  for  minimizing 
emissions  at  all  times  including  dm-ing 
startup,  shutdown,  and  malfunction. 

Testing  and  Initial  Compliance 
Requirements 

§  63.61 1 0    By  what  date  must  I  conduct  the 
initial  performance  tests  or  other  initial 
compliance  demonstrations? 

You  must  conduct  the  initial 
performemce  tests  or  other  initial 
compliance  demonstrations  in  Table  4 
of  this  subpart  that  apply  to  you  within 
180  calendar  days  after  the  compliance 
date  that  is  specified  for  your  stationary 
combustion  turbine  in  §  63.6095  and 
according  to  the  provisions  in 
§  63.7(a)(2). 
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§  63.61 1 5    When  must  I  conduct 
subsequent  performance  tests? 

If  you  are  compljdng  with  the 
formaldehyde  emission  concentration 
limitation  and  your  stationary 
combustion  turbine  is  lean  premix,  this 
section  applies  to  you.  If  you  are  not 
attaining  low  NOx  levels,  as  permitted 
by  an  enforcement  agency,  or  if  there  are 
not  pennit  levels  and  you  are  not 
attaining  low  NOx  levels  characteristic 
of  lean  premix  combustion  [e.g.,  NOx 
levels  guaranteed  by  the  manufacturer), 
additional  performance  testing  may  be 
required  by  the  enforcement  agency. 

§  63.61 20    What  pert ormartce  tests  and 
other  procedures  must  I  use? 

(a)  You  must  conduct  each    • 
performance  test  in  Table  3  of  this 
subpart  that  applies  to  you. 

(b)  For  demonstrations  of  initial 
compliance  with  the  emission  limitation 
for  carbon  monoxide  (CO)  reduction, 
you  must  complete  the  actions 
described  in  paragraphs  b(l)  and  (2)  of 
this  section. 

(1)  Normalize  the  CO  concentrations 
at  the  inlet  and  outlet  of  the  oxidation 
catalyst  emission  control  device  to  a  dry 
basis  and  to  15  percent  oxygen  or  an 
equivalent  percent  carbon  dioxide 

(CO2). 

(2)  Calculate  the  percent  reduction  of 
CO  using  the  following  equation  1  of 
this  section: 


Q-C. 


xlOO  =  R        Eq.  1 


where: 

Q  =  CO  concentration  at  inlet  of  the 

oxidation  catalyst  emission  control 

device 
Q,  =  CO  concentration  at  the  outlet  of  the 

oxidation  catalyst  emission  control 

device 
R  =  percent  reduction  in  CO  emissions. 

(3)  The  initial  demonstration  of 
compliance  consists  of  the  first  4-hour 
average  percent  reduction  in  CO 
recorded  after  completion  of  the 
performance  evaluation  of  the  CEMS. 

(c)  Each  performance  test  must  be 
conducted  according  to  the 
requirements  of  the  General  Provisions 
at  §  63.7(e)(1)  and  under  the  specific 
cxinditions  in  Table  2  of  this  subpart. 

(d)  Do  not  conduct  performance  tests 
or  compliance  evaluations  during 
periods  of  startup,  shutdown,  or 
malfunction. 

(e)  If  you  comply  with  the  emission 
limit  for  formaldehyde  emission 
concentration,  you  must  conduct  three 
separate  test  runs  for  each  performance 
test,  and  each  test  nm  must  last  at  least 
1  hour. 

(f)  If  you  comply  with  the  emission 
limitation  for  formaldehyde  emission 


concentration  and  your  stationary 
combustion  turbine  is  not  diffusion 
flame  or  lean  premix,  you  must  petition 
the  Administrator  for  additional 
operating  limitations  to  be  established 
during  the  initial  performance  test  and 
continuously  monitored  thereafter,  or 
for  approval  of  no  additional  operating 
limitations.  You  must  not  conduct  the 
initial  performance  test  imtil  after  the 
petition  has  been  approved  by  the 
Administrator. 

(g)  If  you  comply  with  the  emission 
limitation  for  formaldehyde  emission 
concentration  and  your  stationary 
combustion  turbine  is  not  diffusion 
flame  or  lean  premix  and  you  petition 
the  Administrator  for  approval  of 
additional  operating  limitations,  your 
petition  must  include  the  following 
information  described  in  paragraphs 
(g)(1)  through  (5)  of  this  section. 

(1)  Identification  of  the  specific 
parameters  you  propose  to  use  as 
additional  operating  Umitations; 

(2)  A  discussion  of  the  relationship 
between  these  parameters  and  HAP 
emissions,  identifying  how  HAP 
emissions  chemge  with  changes  in  these 
parameters  and  how  limitations  on 
,these  parameters  will  serve  to  Umit  HAP 
emissions; 

(3)  A  discussion  of  how  you  will 
establish  the  upper  and/or  lower  values 
for  these  parameters  which  will 
establish  the  limits  on  these  parameters 
in  the  operating  limitations; 

(4)  A  discussion  identifying  the 
methocls  you  will  use  to  measure  and 
the  instruments  you  will  use  to  monitor 
these  parameters,  as  well  as  the  relative 
accuracy  and  precision  of  these  methods 
and  instnmients;  and 

(5)  A  discussion  identifying  the 
frequency  and  methods  for  recalibrating 
the  instruments  you  will  use  for 
monitoring  these  parameters. 

(h)  If  you  comply  with  the  emission 
limitation  for  formaldehyde  emission 
concentration  and  you  petition  the 
Administrator  for  approval  of  no 
additional  operating  limitations,  your 
petition  must  include  the  information 
described  in  paragraphs  (h)(1)  through 
(7)  of  this  section. 

(1)  Identification  of  the  parameters 
associated  with  operation  of  the 
stationary  combustion  turbine  and  any 
emission  control  device  which  could 
change  intentionally  (e.g,  operator 
adjustment,  automatic  controller 
adjustment,  etc.)  or  imintentionally 
(e.g.,  wear  a-id  tear,  error,  etc.)  on  a 
routine  basis  or  over  time; 

(2)  A  discussion  of  the  relationship,  if 
any,  between  change's  in  the  parameters 
and  changes  in  HAP  emissions; 

(3)  For  the  parameters  which  could 
change  in  such  a  way  as  to  increase 


HAP  emissions,  a  discussion  of  whether 
establishing  limitations  on  the 
parameters  would  serve  to  limit  HAP 
emissions; 

(4)  For  the  parameters  which  could 
change  in  such  a  way  as  to  increase 
HAP  emissions,  a  discussion  of  how  you 
could  establish  upper  and/or  lower 
values  for  the  parameters  which  would 
establish  limits  on  the  parameters  in 
operating  limitations; 

(5)  For  the  parameters,  a  discussion 
identifying  the  methods  you  could  use 
to  measure  them  and  the  instruments 
you  could  use  to  monitor  them,  as  well 
as  the  relative  accuracy  and  precision  of 
the  methods  and  instnmients; 

(6)  For  the  parameters,  a  discussion 
identifying  the  frequency  and  methods 
for  recalibrating  the  instruments  you 
could  use  to  monitor  them;  and 

(7)  A  discussion  of  why,  from  your 
point  of  view,  it  is  infeasible  or 
unreasonable  to  adopt  the  parameters  as 
operating  limitations. 

§63.6125    What  are  my  monitor 
Installation,  operation,  and  maintenance 
requirements? 

(a)  If  you  comply  with  the  emission 
limitation  for  CO  reduction,  you  must 
install,  operate,  and  maintain  a  CEMS  to 
monitor  CO  and  either  oxygen  or  CO2  at 
both  the  inlet  and  outlet  of  the  oxidation 
catalyst  emission  control  device 
according  to  the  requirements  described 
in  paragraphs  (a)(1)  through  (4)  of  this 
section. 

(1)  You  must  install,  operate,  and 
maintain  each  CEMS  according  to  the 
applicable  Performance  Specification  of 
40  CFR  part  60,  appendix  B  (PS-4A). 

(2)  You  must  conduct  a  performance 
evaluation  of  each  CEMS  according  to 
the  requirements  in  40  CFR  63.8  and 
according  to  the  applicablePerformance 
Specification  of  40  CFR  part  60, 
appendix  B. 

(3)  As  specified  in  §  63.8(c)(4)(ii), 
each  CEMS  must  complete  a  minimum 
of  one  cycle  of  operation  (sampling, 
analyzing,  and  data  recording)  for  each 
consecutive  15-minute  period.  You 
must  have  at  least  two  data  points,  each 
representing  a  different  15-minute 
period  within  the  same  hour  to  have  a 
valid  hour  of  data. 

(4)  Continuous  emission  monitoring 
system  data  must  be  reduced  as 
specified  in  §  63.8(g)(2)  and  recorded  in 
parts  per  million  (ppm)  CO  at  15 
percent  oxygen  or  equivalent  CO2 
concentration. 

(b)  If  you  have  monitors  that  are 
subject  to  paragraph  (a)  of  this  section, 
you  must  properly  maintain  and  operate 
the  monitors  continuously  according  to 
the  requirements  described  in 
parM'MHphs  (b)(1)  and  (2)  of  this  section. 
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(1)  Proper  maintenance.  You  must 
maintain  the  monitoring  equipment  at 
all  times  that  the  turbine  is  operating, 
including  but  not  limited  to, 
maintaining  necessary  parts  for  routine 
repairs  of  the  monitoring  equipment. 

(2)  Continued  operation.  You  must 
conduct  all  monitoring  in  continuous 
operation  at  all  times  that  the 
combustion  turbine  is  operating,  except 
for,  as  applicable,  monitoring 
malfunctions,  associated  repairs,  and 
required  quality  assurance  or  control 
activities  (including,  as  applicable, 
calibration  checks  and  required  zero 
and  span  adjustments).  Data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  out-of-control 
periods,  and  required  quality  assurance 
or  control  activities  shall  not  be  used  for 
purposes  of  calculating  data  averages. 
You  must  use  all  of  the  data  collected 
from  all  other  periods  in  assessing 
compliance.  A  monitoring  malfunction 
is  any  sudden,  infrequent,  not 
reasonably  preventable  failure  of  the 
monitoring  equipment  to  provide  valid 
data.  Monitoring  failures  Uiat  are  caused 
in  part  by  poor  maintenance  or  careless 
operation  are  not  malfunctions.  Any 
period  for  which  the  monitoring  system 
is  out-of-control  and  data  are  not 
available  for  required  calculations 
constitutes  a  deviation  ttom  the 
monitoring  requirements. 

§  63.61 30    How  do  I  demonstrate  initial 
compliance  witti  the  emission  limitations? 

(a)  You  must  demonstrate  initial 
compliance  with  each  emission  and 
operating  limitation  that  applies  to  you 
according  to  Table  4  of  this  subpart. 

fb]  You  must  submit  the  Notification 
of  Compliance  Status  containing  results 
of  the  initial  compliance  demonstration 
according  to  the  requirements  in 
§  63.6145(f). 

Continuous  Compliance  Requirements 

§ 63.61 35    How  do  I  monitor  and  collect 
data  to  demonstrate  continuous 
compliance? 

(a)  Except  for  monitor  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  quality  control  activities 
(including,  as  applicable,  calibration 
checks  and  required  zero  and  span 
adjustments  of  the  monitoring  system), 
you  must  conduct  all  monitoring  in 
continuous  operation  at  all  times  the 
stationary  combustion  turbine  is 
operating. 

(b)  Do  not  use  data  recorded  during 
monitor  malfunctions,  associated 
repairs,  and  required  quality  assurance 
or  quality  control  activities  for  meeting 
the  requirements  of  this  subpart, 
including  data  averages  and 
calculations.  You  must  use  all  the  data 


collected  dining  all  other  periods  in 
assessing  the  performance  of  the  control 
device  or  in  assessing  emissions  from 
the  new  or  reconstructed  stationary 
combustion  turbine. 

§  63.61 40    How  do  I  demonstrate 
continuous  compliance  witti  ttie  emission 
and  operating  limitations? 

(a)  You  must  demonstrate  continuous 
compliance  with  each  emission 
limitation  and  operating  limitation  in 
Table  1  and  Table  2  of  this  subpart 
according  to  methods  specified  in  Table 
5  and  Table  6  of  this  subpart. 

(b)  You  must  report  each  instance  in 
which  you  did  not  meet  each  emission 
limitation  or  operating  limitation.  You 
must  also  report  each  instance  in  which 
you  did  not  meet  the  requirements  in 
Table  8  of  this  subpart  that  apply  to  you. 
These  instances  are  deviations  from  the 
emission  and  operating  limitations  in 
this  subpart.  These  deviations  must  be 
reported  according  to  the  requirements 
in  §63.6150. 

(c)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occQr  during 
a  period  of  startup,  shutdown,  and 
malfunction  are  not  violations. 

Notifications,  Reports,  and  Records 

§  63.61 45    What  notifications  must  I  submit 
and  when? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.7(b)  emd  (c), 
63.8(e),  63.8(f)(4)  and  (6),  and  63.9(b) 
and  (h)  that  apply  to  you  by  the  dates 
specified. 

(b)  As  specified  in  §  63.9(b)(2),  if  you 
start  up  your  combustion  turbine  before 
[DATE  THE  FINAL  RULE  IS 
PUBLISHED  IN  THE  FEDERAL 
REGISTER],  you  must  submit  an  Initial 
Notification  not  later  than  120  calendar 
days  after  [DATE  THE  FINAL  RULE  IS 
PUBLISHED  IN  THE  FEDERAL 
REGISTER). 

(c)  As  specified  in  §  63.9(b),  if  you 
start  up  your  new  or  reconstructed 
stationary  combustion  turbine  on  or 
after  (DATE  THE  FINAL  RULE  IS 
PUBLISHED  IN  THE  FEDERAL 
REGISTER],  you  must  submit  an  Initial 
Notification  not  later  than  120  calendar 
days  after  you  become  subject  to  this 
subpart. 

(d)  If  you  are  required  to  submit  an 
Initial  Notification  but  are  otherwise  not 
affected  by  the  requirements  of  this 
subpart,  in  accordance  with 

§  63.6090(b),  your  notification  should 
include  the  information  in  §  63.9(b)(2)(i) 
through  (v)  and  a  statement  that  your 
new  or  reconstructed  statioucuy 
combustion  tiu-bine  has  no  additional 
requirements  and  explain  the  basis  of 
the  exclusion  (for  example,  that  it 


operates  exclusively  as  an  emergency 
stationary  combustion  turbine). 

(e)  If  you  are  required  to  conduct  an 
initial  performance  test,  you  must 
submit  a  notification  of  intent  to 
conduct  an  initial  performance  test  at 
least  60  calendar  days  before  the  initial 
performance  test  is  scheduled  to  begin 
as  required  in  §  63.7(b)(1). 

(f)  If  you  are  required  to  comply  with 
either  the  emission  limitation  for  CO 
reduction  or  the  emission  limitation  for 
formaldehyde  emission  concentration, 
you  must  submit  a  Notification  of 
Compliance  Status  according  to 
§63.9(h)(2)(ii). 

(1)  For  each  initial  compliance 
demonstration  with  the  emission 
limitation  for  CO  reduction,  you  must 
submit  the  Notification  of  Compliance 
Status  before  the  close  of  business  on 
the  30th  calendar  day  following  the 
completion  of  the  initial  compliance 
demonstration. 

(2)  For  each  performance  test  required 
to  demonstrate  compliance  with  the 
emission  limitation  for  formaldehyde 
emission  concentration,  you  must 
submit  the  Notification  of  Compliance 
Status,  including  the  performance  test 
results,  before  the  close  of  business  on 
the  60th  calendar  day  following  the 
completion  of  the  performance  test. 

§  63.61 50    What  reports  must  I  submit  and 
when? 

(a)  Any  one  who  owns  or  operates  a 
new  or  reconstructed  stationary 
combustion  tiirbine  which  must  meet 
the  emission  limitation  for  CO  reduction 
must  submit  a  semiannual  compliance 
report  according  to  Table  7  of  this 
subpart  by  the  date  specified  in 
paragraphs  (a)(1)  through  (5)  of  this 
section  unless  the  Administrator  has 
approved  a  different  schedule, 
according  to  the  information  described 
in  paragraphs  (a)(1)  through  (5)  of  this 
section. 

(1)  The  first  semiannual  dompliance 
report  must  cover  the  period  beginning 
on  the  compliance  date  specified  in 

§  63.6095  and  ending  on  June  30  or 
December  31,  whichever  date  is  the  first 
date  following  the  end  of  the  first 
calendar  half  after  the  compliance  date 
specified  in  §  63.6095. 

(2)  The  first  semiannual  compliance 
report  must  be  postmcU'ked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  follows  the  end  of  the 
first  calendar  half  after  the  compliance 
date  that  is  specified  in  §  63.6095. 

(3)  Each  subsequent  semiannual 
compliance  report  must  cover  the 
semiannual  reporting  period  from 
January  1  through  June  30  or  the 
semiannual  reporting  period  from  July  1 
through  December  31. 
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(4)  Each  subsequent  semiannual 
compliance  report  must  be  postmarked 
or  delivered  no  later  than  July  31  or 
January  31,  whichever  date  is  the  first 
date  following  the  end  of  the 
semiannual  reporting  period. 

(5)  For  each  new  or  reconstructed 
stationary  combustion  turbine  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  71,  and 
if  the  permitting  authority  has 
established  the  date  for  submitting 
semiannual  reports  pursuant  to  40  CFP. 
7G.6(a){3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii){A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(a)(1)  through  (4)  of  this  section. 

ft))  The  semiannual  compliance  report 
must  contain  the  information  described 
in  paragraphs  (b)(1)  through  (4)  of  this 
sedtion. 

{!)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official, 
with  that  official's  name,  title,  and 
signatiue,  certifying  the  accm-acy  of  the 
content  of  the  report. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  there  is  no  deviation  from  any 
emission  limitation  that  applies  to  you, 
a  statement  that  there  was  no  deviation 
from  the  emission  limitations  during  the 
reporting  period  and  that  no  CEMS  was 
inoperative,  inactive,  malfunctioning, 
out  of  control,  repaired,  or  adjusted. 

(c)  For  each  deviation  from  an 
emission  limitation  that  occurs  where 
you  are  not  using  a  CEMS  to  comply 
with  the  emission  limitations  in  this 
subpart,  the  compliance  report  must 
contain  the  information  in  paragraphs 
(b)(1)  through  (3)  of  this  section  and  the 
information  contained  in  paragraphs 
(c)(1)  through  (3)  of  this  section. 

(1)  The  total  operating  time  of  each 
new  or  reconstructed  combustion 
turbine  dimng  the  reporting  period. 

(2)  Information  on  the  number, 
duration,  and  cause  of  deviations  ' 
(including  unknown  cause,  if 
applicable),  as  applicable,  and  the 
corrective  action  taken. 

(3)  Information  on  the  nmnber, 
duration,  and  cause  for  monitor 
downtime  incidents  (including 
unknown  cause,  if  applicable,  other 
than  downtime  associated  with  zero  and 
span  and  other  daily  calibration  checks). 

(d)  For  each  deviation  from  an 
emission  limitation  occurring  where 
you  are  using  a  CEMS  to  comply  with 
an  emission  limitation,  you  must 
include  the  information  in  paragraphs 
(c)(1)  through  (3)  of  this  section  and  the 
information  included  in  paragraphs 
(d)(1)  through  (11)  of  this  section. 


(1)  The  date  and  time  that  each 
deviation  started  and  stopped. 

(2)  The  date  and  time  that  each  CEMS 
was  inoperative  except  for  zero  (low- 
level)  and  high-level  checks. 

(3)  The  date  and  time  that  each  CEMS 
was  out-of-control  including  the 
information  in  §  63.8(c)(8). 

(4)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 

^*^whether  each  deviation  occurred  diuing 
a  period  of  startup,  shutdown  or 
malfunction  or  during  another  period. 

(5)  A  sununary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  (recorded  in  4-hour  periods),  and 
the  total  duration  as  a  percent  of  the 
total  operating  time  diuing  that 
reporting  period. 

(6)  A  breakdown  of  the  total  diu-ation 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  control 
equipment  problems,  process  problems, 
oUier  known  causes,  and  other 
vmknown  causes. 

(7)  A  summary  of  the  total  duration  of 
CEMS  downtime  during  the  reporting 
period  (reported  in  4-hour  periods),  and 
the  total  duration  of  CEMS  downtime  as 
a  percent  of  the  total  turbine  operating 
time  dming  that  reporting  period. 

(8)  A  breakdown  of  the  total  diu-ation 
of  CEMS  downtime  during  the  reporting 
period  into  periods  that  are  due  to 
monitoring  equipment  malfunctions, 
non-monitoring  equipment 
malfunctions,  quality  assurance/quality 
control  calibrations,  other  known  causes 
and  other  imknown  causes. 

(9)  The  monitoring  equipment 
manufacttuer(s)  and  model  number(s)  of 
each  monitor. 

(10)  The  date  of  the  latest  CEMS 
certification  or  audit. 

(11)  A  description  of  any  changes  in 
CEMS  or  controls  since  the  last 
reporting  period. 


§  63.61 55    What  records  must  I  keep? 

(a)  You  must  keep  the  records  as 
described  in  paragraphs  (a)(1)  through 
(5)  of  this  section. 

(1)  A  copy  of  each  notification  emd 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  Initial 
Notification  or  Notification  of 
Compliance  Status  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2)(xiv). 

(2)  Records  of  performance  tests  and 
performance  evaluations  as  required  in 
§63.10(b)(2)(viii). 

(3)  Records  of  the  occiurence  and 
duration  of  each  startup,  shutdown,  or 
malfunction  as  required  in 
§63.10(b)(2)(i). 

(4)  Records  of  the  occurrence  and 
duration  of  each  malfunction  of  the  air 


pollution  control  equipment,  if 
applicable,  as  required  in 
§63.10(b)(2)(ii). 

(5)  Records  of  all  maintenance  on  the 
air  pollution  control  equipment  as 
required  in  §63.10(b)(iii). 

(b)  For  each  CEMS,  you  must  keep  the 
records  as  described  in  paragraphs  (b)(1) 
through  (3)  of  this  section. 

(1)  Records  described  in 
§63.10(b)(2)(vi)  through  (xi). 

(2)  Previous  (i.e.,  superceded) 
versions  of  the  performance  evaluation 
plan  as  required  in  §  63.8(d)(3). 

(3)  Request  for  alternatives  to  the 
relative  accuracy  test  for  tEMS  as 
required  in  §63.8(f)(6)(i),  if  applicable. 

(c)  You  must  keep  the  records 
required  in  Tables  5  and  6  of  this 
subpart  to  show  continuous  compliance 
with  each  emission  limitation  and 
operating  limitation  that  applies  to  you. 

§  63.61 60    In  what  fonn  and  how  long  must 
I  keep  my  records? 

(a)  You  must  maintain  all  applicable 
records  in  such  a  manner  that  they  can 
be  readily  accessed  and  are  suitable  for 
inspection  according  to  §  63.10(b)(1). . 

(b)  As  specified  in  §63. 10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You -must  retain  your  records  of 
the  most  recent  2  years  on  site  or  yoiu 
records  must  be  accessible  on  site.  Your 
records  of  the  remaining  3  years  may  be 
retained  off  site. 

Other  Requirements  and  Information 

§63.6165    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  8  of  this  subpart  shows  which 
pcuts  of  the  General  Provisions  in  §  63.1 
through  13  apply  to  you. 

§  63.61 70    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  is  implemented  and 
enforced  by  the  U.S.  EPA  or  a  delegated 
authority  such  as  your  State,  local,  or 
tribal  agency.  If  the  EPA  Administrator 
has  delegated  authority  to  your  State, 
local,  or  tribal  agency,  then  that  agency 
(as  well  as  the  U.S.  EPA)  has  the 
authority  to  implement  and  enforce  this 
subpart.  You  should  contact  your  EPA 
Regional  Office  to  find  out  whether  this 
subpart  is  delegated  to  your  State,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
section  40  CFR  part  63,  subpart  E.  the 
authorities  contained  in  paragraph  (c)  of 
this  section  are  retained  by  the  EPA 
Administrator  and  are  not  transferred  to 
the  State,  local,  or  tribal  agency. 
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(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are: 

(1)  Approval  of  alternatives  to  the 
emission  limitations  or  operating 
limitations  in  §  63.6100  under  §  63.6(g). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63.7{e)(2){ii)  and 
(f)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f)  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §63.90. 

§  63.6175    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  CAA;  in  40  CFR  63.2,  the 
General  Provisions  of  this  part;  and  in 
this  section: 

Area  source  means  any  stationary 
soiuce  of  HAP  that  is  not  a  major  source 
as  defined  in  this  part. 

Associated  equipment  as  used  in  this 
subpart  and  as  referred  to  in  section 
112(n)(4)  of  the  CAA,  means  equipment 
associated  with  an  oil  or  natiiral  gas 
exploration  or  production  well,  and 
includes  all  equipment  from  the  well 
bore  to  the  point  of  custody  transfer, 
except  glycol  dehydration  units,  storage 
vessels  with  potential  for  flash 
emissions,  combustion  turbines,  and 
stationary  reciprocating  internal 
combustion  engines. 

CAA  means  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.,  as  amended  by 
Public  Law  101-549,  104  Stat.  2399). 

Cogeneration  cycle  stationary 
combustion  turbine  means  any 
stationary  combustion  tiubine  that 
recovers  heat  ft'om  the  stationary 
combustion  turbine  exhaust  gases  using 
an  exhaust  heat  exchanger,  such  as  a 
heat  recovery  steam  generator. 

Combined  cycle  stationary 
combustion  turbine  means  any 
stationary  combustion  turbine  that 
recovers  heat  from  the  stationary 
combustion  turbine  exhaust  gases  using 
an  exhaust  heat  exchanger  to  generate 
steam  for  use  in  a  steam  turbine. 

Combustion  turbine  engine  test  cells/ 
stands  means  engine  test  cells/stands,  as 
defined  in  subpart  PPPPP  of  this  part, 
that  test  stationary  combustion  tiu-bines. 

Custody  transfer  meems  the  transfer  of 
hydrocarbon  liquids  or  natural  gas:  after 
processing  and/or  treatment  in  the 
producing  operations,  or  from  storage 
vessels  or  automatic  transfer  facilities  or 
other  such  equipment,  including 
product  loading  racks,  to  pipelines  or 
any  other  forms  of  transportation.  For 
the  purposes  of  this  subpart,  the  point 
at  which  such  liquids  or  natural  gas 
enters  a  natural  gas  processing  plant  is 
a  point  of  custody  transfer. 


Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 


a  source: 


(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limitation  or  operating 
limitation; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation  or  operating  limitation  in  this 
subpart  during  malfunction,  regardless 
or  whether  or  not  such  failm-e  is 
permitted  by  this  subpart. 

Diffusion  flame  stationary  combustion 
turbine  means  any  stationary 
combustion  txul)ine  where  fuel  and  air 
are  injected  at  the  combustor  and  are 
mixed  only  by  diffusion  prior  to 
ignition. 

Digester  gas  means  any  gaseous  by- 
product of  wastewater  treatment  formed 
through  the  anaerobic  decomposition  of 
organic  waste  materials  and  composed 
principally  of  methane  and  CO2. 

Emergency  stationary  combustion 
turbine  means  any  stationary 
combustion  turbine  that  operates  as  a 
mechanical  or  electrical  power  source 
when  the  primary  source  of  power  is 
interrupted  by  an  emergency  situation. 
Examples  include  stationary 
combustion  turbines  used  to  produce 
power  for  critical  networks  or 
equipment  when  electric  power  from 
the  local  utility  is  interrupted,  or 
stationary  combustion  turbines  used  to 
pump  water  in  the  case  of  fire  or  flood, 
etc.  Emergency  stationary  combustion 
turbines  do  not  include  stationary 
combustion  turbines  used  as  peaking 
units  at  electric  utilities  or  stationary 
combustion  turbines  at  industrial 
facilities  that  typically  operate  at  low 
capacity  factors. 

Hazardous  air  pollutant  (HAP)  means 
any  air  pollutant  listed  in  or  pursuant  to 
section  112(b)  of  the  CAA. 

ISO  standard  day  conditions  means 
288  degrees  Kelvin  (15  °C),  60  percent 
relative  humidity  and  101.3  kilopascals 
pressiu-e. 

Landfill  gas  means  a  gaseous  by- 
product of  the  land  application  of 
mimicipal  refuse  formed  through  the 
anaerobic  decomposition  of  waste 
materials  and  composed  principally  of 
methane  and  CO2. 

Lean  premix  stationary  combustion 
turbine  means  any  stationary 
combustion  turbine  where  the  air  and 
fuel  are  thoroughly  mixed  to  form  a  lean 


mixt\u«  before  delivery  to  the 
combustor. 

Limited  use  stationary  combustion 
turbine  means  any  stationary 
combustion  tiu-bine  which  is  operated 
50  hours  or  less  per  calendar  year. 

Major  Source,  as  used  in  this  subpart, 
shall  have  the  same  meaning  as  in 
§63.2,  except  that: 

(1)  Emissions  from  any  oil  or  gas 
exploration  or  production  well  (with  its 
associated  equipment  (as  defined  in  this 
section))  and  emissions  from  any 
pipeline  compressor  station  or  pump 
station  shall  not  be  aggregated  with 
emissions  bom  other  similar  luiits,  to 
determine  whether  such  emission 
points  or  stations  are  major  sources, 
even  when  emission  points  are  in  a 
contiguous  area  or  under  common 
control  except  when  they  are  on  the 
same  siuiace  site; 

(2)  For  oil  and  gas  production 
facilities,  emissions  from  processes, 
operations,  or  equipment  that  are  not 
part  of  the  same  oil  and  gas  production 
facility,  as  defined  in  this  section,  shall 
not  be  aggregated;  and 

(3)  For  production  field  facilities,  only 
HAP  emissions  from  glycol  dehydration 
units,  storage  tanks  with  flash  emissions 
potential,  combustion  turbines  and 
reciprocating  internal  combustion 
engines  shall  be  aggregated  for  a  major 
source  determination. 

Malfunction  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment,  process  equipment, 
or  a  process  to  operate  in  a  normal  or 
usuad  manner.  Failures  that  are  caused 
in  part  by  poor  maintenance  or  careless 
operation  are  not  malfunctions. 

Oil  and  gas  production  facility  as 
used  in  this  subpart  means  any  grouping 
of  equipment  where  hydrocarbon 
liquids  are  processed,  upgraded  (i.e., 
remove  impurities  or  other  constituents 
to  meet  contract  specifications),  or 
stored  prior  to  the  point  of  custody 
transfer;  or  where  natural  gas  is 
processed;  upgraded,  or  stored  prior  to 
entering  the  natiu-al  gas  transmission 
and  storage  soiu-ce  category.  For 
piuposes  of  a  major  source 
determination,  facility  (including  a 
building,  structure,  or  installation) 
means  oil  and  natural  gas  production 
and  processing  equipment  that  is 
located  within  the  boundaries  of  an 
individual  surface  site  as  defined  in  this 
section.  Equipment  that  is  part  of  a 
facility  will  typically  be  located  within 
close  proximity  to  other  equipment 
located  at  the  same  facility.  Pieces  of 
production  equipment  or  groupings  of 
equipment  located  on  different  oil  and 
gas  leases,  mineral  fee  tracts,  lease 
tracts,  subsurface  or  surface  unit  areas, 
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surface  fee  tracts,  surface  lease  tracts,  or 
separate  surface  sites,  whether  or  not 
connected  by  a  road,  waterway,  power 
line  or  pipeline,  shall  not  be  considered 
part  of  the  same  facility.  Examples  of 
facilities  in  the  oil  and  natural  gas 
production  source  category  include,  but 
are  not  limited  to,  well  sites,  satellite 
tank  batteries,  central  tank  batteries,  a 
compressor  station  that  transports 
natural  gas  to  a  natiu-al  gas  processing 
plant,  and  natural  gas  processing  plants. 

Oxidation  catalyst  emission  control 
device  means  an  emission  control 
device  that  incorporates  catalytic 
oxidation  to  reduce  CO  emissions. 

Potential  to  emit  means  the  maximiun 
capacity  of  a  stationary  source  to  emit 
a  pollutant  under  its  physical  and 


operational  design.  Any  physical  or 
operational  limitation  on  the  capacity  of 
the  stationary  source  to  emit  a  pollutant, 
including  air  pollution  control 
equipment  and  restrictions  on  hours  of 
operation  or  on  the  type  or  amount  of 
material  combusted,  stored,  or 
processed,  shall  be  treated  as  part  of  its 
design  if  the  limitation  or  the  effect  it 
would  have  on  emissions  is  federally 
enforceable. 

Production  field  facility  means  those 
oil  and  gas  production  facilities  located 
prior  to  the  point  of  custody  transfer. 

Regenerative/recuperative  cycle 
stationary  combustion  turbine  means 
any  stationary  combustion  turbine  that 
recovers  heat  from  the  stationary 
combustion  tiu-bine  exhaust  gases  using 


an  exhaust  heat  exchanger  to  preheat 
the  combustion  air  entering  the 
combustion  chamber  of  the  stationary 
combustion  tiui)ine. 

Simple  cycle  stationary  combustion 
turbine  means  any  stationary 
combustion  tiubine  that  does  not 
recover  heat  from  the  stationary 
combustion  turbine  exhaust  gases. 

Surface  site  means  any  combination 
of  one  or  more  graded  pad  sites,  gravel 
pad  sites,  foundations,  platforms,  or  the 
immediate  physical  location  upon 
which  equipment  is  physically  affixed. 

Tables  to  Subpart  YYYY  of  Part  63 

As  stated  in  §§63.6100  and  63.6140, 
you  must  comply  with  the  following 
emission  limitations: 


Table  1  to  Subpart  YYYY  of  Part  63.— Emission  Umitations 


For 


1.  each  stationary 'bbmbustion  turbine  described  in  §63.6100 


You  must  meet  one  of  ttie  following  emission  limitations 


a.  achieve  a  reduction  in  CO  of  95  percent  or  greater,  measured  before  and  after 
an  oxidation  catalyst  emission  control  device  is  installed  to  treat  all  of  Itie  sta- 
tionary combustion  turt)ine  exhaust  gases,  if  you  install  an  oxidation  catalyst 
emission  control  device  or 

b.  limit  ttie  concentration  of  formaldehyde  to  43  ppbvd  or  less  at  1 5  percent  O:,  if 
you  do  not  install  an  oxidation  catalyst  emission  control  device 


As  stated  in  §§  63.6100  and  63.6140,  you  must  comply  with  the  following  operating  limitations: 

Table  2  to  Subpart  YYYY  of  Part  63.— Operating  Lif^itations 


For 


1.  Each  stationary  combustion  turbine  complying  with  ttie  emission  limitation  for 
CO  reduction. 


2.  Each  stationary  combustion  turbine  complying  with  the  emission  limitation  for 
formaldehyde  emission  concentration  that  is  diffusion  flame  or  leari  premix. 

3.  Each  stationary  combustion  turbine  complying  with  the  emission  limitation  for 
formaldehyde  emission  concentration  that  is  not  diffusion  flame  or  lean  premix. 


You  must 


Meet  no  operating  limitations. 


Meet  no  operating  limitations. 


You  must  comply  with  any  additional  operating  limitations 
approved  by  the  Administrator 


As  stated  in  §  63.6120,  you  must  comply  with  the  following  requirements  for  performance  tests  and  initial  compliance 
demonstrations: 

Table  3  of  Subpart  YYYY  of  Part  63.— Requirements  for  Performance  Tests  and  Initial  Compliance 

DEt*«5NSTRATI0NS 


For  each  stationary  combustion  turbine 
complying  with  .  .  . 


1 .  The  emission  limitation  for  CO  reduc- 
tion. 


You  must 


Demonstrate  a  reduction  in  CO  of  95 
percent  or  more. 


Using 


A  OEMS  tor  CO  and  either  O2  or  CO: 
to  monitor  at  both  ttie  inlet  and  outlet 
of  ttie  oxidation  catalyst  emission 
control  device 


According  to  the  foUowring  require- 
ments .  .  . 


This  demonstration  is  conducted  im- 
mediatety  following  a  successful  per- 
formance evakiatKHi  of  the  CEMS  as 
rec^ilred  m  §63  61 25(a)  The  dem- 
onstration consists  of  the  first  4 -hour 
average  of  measurements  The  re- 
duction in  CO  is  calculated  usmg  ttie 
equatKXi  in  §636120  and  must  be 
nonnalized  to  15  percent  0;  or 
equivalent  percent  CO>. 
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Demonstrations — Continued 


For  each  stationary  combustion  turbine 
complying  witti  .  .  . 


You  must . 


Using 


According  to  the  following  require- 
ments .  . 


2.  The  emission  limitation  for  formalde- 
,  hyde  emission  concentration. 


a.  Demonstrate  formaldehyde  emis- 
sions are  43  ppbvd  or  less  by  a  per- 
formance test  and. 


b.  Select  the  Seimpling  port  location 
and  the  number  of  traverse  points 
and. 

c.  Determine  the  O2  concentration  at 
the  sampling  port  location. 


Test  Method  320  of  40  CFR  part  63, 
appendix  A;  or  EPA  SW-846  K^eth- 
od  001 1 ;  or  California  Environmental 
Protection  Agency,  Air  Resources 
Board,  Method  430*  formaldehyde 
and  acetaldehyde  in  emissions  from 
stationary  sources,  adopted  Sept  12, 
1989,  amended  December  13,  1991 
(ARB  Method  430)*;  or  if  your  af- 
fected source  fires  natural  gas.  Test 
Method  323  of  40  CFR  part  63,  ap- 
pendix A;  or  other  methods  ap- 
proved by  the  Administrator. 
Method  1  or  1 A  of  40  CFR  part  60, 
appendix  A  §63.7(d)(1)(i). 


i  Method  3A  or  3B  of  40  CFR  part  60, 
appendix  A. 


(1)  Formaldehyde  concentration  must 
t>e  corrected  to  15  percent  O2,  dry 
basis.  Results  of  this  test  consist  of 
the  average  of  the  three  1  hour  runs. 


(1)  If  using  an  air  pollution  control  de- 
vice, the  sampling  site  must  be  lo- 
cated at  the  outlet  of  the  air  pollution 
control  device. 

(1)  Measurements  to  determine  Oj 
concentration  must  be  made  at  the 
same  time  as  the  performance  test. 


'You  may  obtain  a  copy  of  ARB  Method  430  from  the  California  Environmental  Protection  Agency,  Air  Resources  Board,  2020  L  Street,  Sacramento,  CA  95812,  or 
you  may  download  a  copy  of  ARB  Method  430  from  ARB's  web  site  (http;//www.arb.ca.gov/testmettVvol3/vol3.htm). 

As  stated  in  §§  63.6110  and  63,6130,  you  must  comply  with  the  following  requirements  to  demonstrate  initial  compliance 
with  emission  limitations: 

Table  4  to  Subpart  YYYY  of  Part  63.— Initial  Compliance  with  Emission  Limitations 


For  the  .  .  . 

You  have  demonstrated  initial  compliance  if .  .  . 

1.  Emission  limitation  for  CO  reduction  

The  average  reduction  of  CO  emissions  is  at  least  95  per- 
cent, dry  basis. 

2.  Emission  limitation  for  formaldehyde 

The  average  fomialdehyde  concentration  is  43  ppbvd  or  less 
at  15  percent  O3. 

As  stated  in  §§  63.6135  and  63.6140,  you  must  comply  with  the  following  requirements  to  demonstrate  continuing 
compliance  with  emissions  limitations: 

Table  5  of  Subpart  YYYY  of  Part  63.— Continuous  Compliance  with  Emission  Limitations 


For  the  . 


You  must  demonstrate  continous  compliance  by 


1 .  Emission  limitation  for  CO  reduction 


a.  Collecting  the  CEMS  data  according  to  §63.61 25(a),  reducing  the  measurements  to  1-hour 
averages,  calculating  the  percent  reduction  in  CO  emissions  acccfding  to  §63.6120;  and 

b.  Demonstrating  a  reduction  in  CO  of  95  percent  or  more  over  each  4-hour  averaging  period; 
and 

c.  Applying  40  CFR  part  60  appendix  F,  procedure  1 . 


As  stated  in  §§  63.6135  and  63.6140,  you  must  comply  with  the  following  requirements  to  demonstrate  continuing 
compliance  with  operating  limitations: 


Table  6  of  Subpart  YYYY  of  Part  63.— Continuous  Compliance  with  Operating  Limitations 


For  the  emission  limitation  .  .  . 

For  the  operating  limitation  .  .  . 

You  must  demonstrate  continuous  compliance 
by  .  .  . 

For  formaldehyde  

: 1 

To  comply  with  operating  limitations  approved 
by  the  Administrator. 

Collect  the  data  according  to  §63.61 20(g)  and 
maintain  the  operating   parameters  within 
the  operating  limits. 

As  stated  in  §§  63.6145  and  63.6150. 
you  must  comply  with  the  following 
requirements  for  reports: 
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Table  7  of  Subpart  YYYY  of  Part  63-.— Requirements  for  Reports 


If  you  own  or  operate  a  sta- 
tionary combustion  turbine 
which  must  comply  with  the  CO 
emission  reduction  limitation, 
you  must  submit  a  .  .  . 


Serniannual  compliance  report 


If  there  is  no  deviation  from  any  emission  limitation  or  operating  limitation,  a 
statement  that  you  have  had  no  deviation  from  the  emission  limitation  or 
operating  limitation  during  the  reporting  period  and  that  no  CEMS  or  CPMS 
was  inoperative,  inactive,  out-of -control,  repaired,  or  adjusted.  If  you  had  a 
deviation  from  any  emission  limitation  or  operating  limitation  during  tt>e  re- 
porting period,  the  report  must  contain  the  information  in  §63.61 50(d)  or 
(e),  as  applicable. 


Semiannually,  according  to  tfie 
requirements  in  $63,61 50. 


You  must  comply  with  the  applicable 
General  Provisions  requirements: 


Table  8  of  Subpart  YYYY  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  YYYY 

Citation 

Subject 

Applies  to  subpart 
YYYY 

Explanation 

§63.1(a)(1)  

General  applicability  of  the  General  Provi- 
sions. 

Yes  

Additional  tenns  defined  in  §63.6175. 

563 1(a)(2H4)      

Yes.. 

§63.1(a)(5)  

[Reserved]. 

§63.1(a)(6H7) 

Contact  for  source  category  information;  ex- 
tension of  compliance  through  eariy  reduc- 
tion. 

Yes. 

§63  1(a)(8)  

No 

Refers  to  State  programs. 

§63.1(a)(9)  

[Reserved]. 

' 

§63.1(a)(10H14) 

Yes.. 

§63.1(b)(1)  

Initial  applicability 

Yes  

Subpart  YYYY  clarifies  applicability  at 
§63.6085. 

§63.1(b)(2)  

Title  V  operating  permit-reference  to  part  70 

Yes  

All  major  affected  sources  are  required  to  ob- 
tain a  title  V  permit. 

§63.1(b)(3) 

Record  of  applicability  detemnination 

Yes. 

§63.1(c)(1)  

Applicability  after  standards  are  set  

Yes   

Subpart  YYYY  clarifies  the  applicability  of 

each  paragraph  of  subpart  A  to  sources 
subject  to  subpart  YYYY. 

S63  1(cW2^ 

Title  V  permit  requirement  for  sources  

No 

Area  sources  are  not  subject  to  area  subpart 

YYYY. 

§63.1(0(3)  

[Reserved]. 

5631(c)(4)  

Extension  of  compliance  for  existing  sources 

Yes. 

§63.1  (c)(5)  ..... 

Notification  requirements  for  an  area  source 
becoming  a  major  source. 

Yes 

* 

§63.1(d) 

[Reserved]. 

§63.1(e) 

Applicability  of  permit  program  before  a  rel- 
evant standard  has  been  set. 

Yes. 

§63.2  

Definitions 

Yes 

Additional  terms  defined  in  §63.6175. 

§63.3 

Units  end  abbreviations  

Yes. 

§63.4  

Prohibited  activities  

Yes. 

• 

§B3.5(a) 

Construction  and  reconstruction  applicability 

Yes. 

^ 
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Table  8  of  Subpart  YYYY  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  YYYY— Continued 


Citation 

Subject 

Applies  to  subpart 
YYYY 

Explanation 

§63.5(b)(1)  

Requirements  upon   construction   or  recon- 
struction. 

Yes. 

§63.5(b)(2)  

[Reserved]. 

§63  5(bK3)        

Approval  of  construction  

Yes. 

663.5(b)(4)  

Notification  of  construction 

Yes. 

§63.5(b)(5)  

Compliance  

Yes. 

663.5(b)(6)  

Addition  of  equipment  

Yes. 

§  63.5(c)  

[Reserved]. 

• 

663.5(d) 

Application  for  construction  reconstruction 

Yes. 

663.5(e) 

Approval  of  construction  or  reconstruction  

Yes. 

§63.5(f) 

Approval   of   construction   or   reconstruction 
based  on  prior  State  review. 

Yes. 

§63.6(a) 

Applicability  

Yes. 

§63.6(b)(1H2)  

Compliance  dates  for  new  and  reconstructed 
sources. 

Yes. 

.     ■ 

§636(b)(3)  

Compliance  dates  for  sources  constnjcted  or 
reconstructed  before  effective  date. 

No , 

Compliance  is  required  by  startup  or  effective 
date. 

§63.6(b)(4)  

Compliance  dates  for  sources  also  subject  to 
§11 2(f)  standards. 

Yes. 

■ 

663.6(b)(5)  

Notification  

Yes. 

§63.6(b)(6)  

[Reserved]. 

§63.6(b)(7)  

Compliance  dates  for  new  and  reconstructed 
area  sources  tfiat  become  major. 

Yes. 

§63.6(C)(1H2)  

Compliance  dates  for  existing  sources 

Yes. 

§63.6(C)(3H4)  

[Reserved]. 

663.6(c)(5)  

Compliance  dates  for  existing  area  sources 
that  become  major. 

Yes. 

§63.6(d) 

[Reserved]. 

• 

§63.6(e)(1H2)  

Operation  and  maintenance  

Yes  

Except  that  you  are  not  required  to  have  a 
startup,  shutdown,  and  malfunction  plan 
(SSMP). 

§63.6(e)(3)  

SSMP  

No. 

663.6(0(1)  

Applicability  of  standards  except  during  start- 
up, shutdown,  or  malfunction  (SSM). 

Yes. 

' 

663.6(f)(2)  ...... 

Methods  for  determining  compliance 

Yes. 

663.6(f)(3)  

Finding  of  compliance 

Yes. 

§63.6(g)(1)-(3)  

Use  of  attemative  standard 

Yes. 

§63.6(fi) 

Opacity  and  visible  emission  standards  

No 

Subpart  YYYY  does  not  contain  opacity  or 
visible  emission  standards. 

^63.6(i)  

Compliance  extension  procedures  and  criteria 

Yes. 

§63.6(j) 

Presidential  compliance  exemption  

Yes. 
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Table  8  of  Subpart  YYYY  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  YYYY— Continued 


Citation 

Subject 

Applies  to  sut)part 
YYYY 

Explanation 

563  7(aM1H2) 

Performance  test  dates 

Yes  

Subpart   YYYY    contains   performance   test 

dates  at  §63.6110. 

§63.7(aM3)  

Section  lUauttwrrty 

Yes. 

' 

§63.7(b)(1i  

Notification  of  performance  test 

Yes. 

663.7(b)(2)  

Notification  of  rescheduling 

Yes. 

663.7(c) 

Quality  assurance/test  plan  

Yes. 

663.7(d) 

Testing  facilities  

Yes.. 

§63.7(e)(1)  

Conditions  for  conducting  performance  tests 

Yes. 

6  63  7^eU2^ 

Conduct  of  performance  tests  and  reduction 
of  data. 

Yes 

Subpart   YYYY   specifies   test   methods   at 

§63.6120. 

§63.7(e)(3)  

Test  run  duration 

Yes. 

663.7(e)(4)  

Administrator  may  require  other  testing  under 
section  114of  theCAA. 

Yes. 

§63.7(0 

Alternative  test  method  provisions 

Yes. 

§63.7(g) 

Perfomiance    test    data    analysis,    record- 
keeping, and  reporting. 

Yes. 

• 

663.7(h) 

Waiver  of  tests  

Yes. 

663  8(a)(1)  

Applicability  of  monitoring  requirements 

Yes 

Subpart  YYYY  contains  specific  requirements 

for  monhoring  at  §63.6125. 

S  63  8(aU2) 

Performance  soecifications 

Yes. 

§63.8(a)(3)  

[Reserved]. 

%G3R(a\(A\ 

Monitorina  with  flares   

No. 

§63.8(b)(1)  

Monltorina                  

Yes. 

* 

§63.8(b)(2)-(3)  

Multiple  effluents  and  multiple  monitoring  sys- 
tems. 

Yes. 

§63.8(c)(1) 

Monitoring    system    operation   and    mainte- 
nance. 

■ 

663  8fc)(1)(i) 

Routine  and  oredictable  SSM 

No 

Subpart  YYYY  does  not  require  SSMP. 

■ 

6  63  B(c^(^  )('u) 

SSM  not  in  SSMP     

No 

Subpart  YYYY  does  not  require  SSMP. 

§  63.8(0(1  )(iii) 

1 

Compliance  with  operation  and  maintenance 
requirements. 

Yes. 

^ 

6e3.8(c)(2)-{3)  

Monitoring  system  installation 

Yes. 

863  8(c)(4) 

Continuous  monitoring  system  (CMS)  require- 
ments. 

Yes  

Except  that  subpart  YYYY  does  not  require 

continuous    opacity    monitoring    systems 
(COMS). 

§63.8(c)(5)  

COMS  minimum  procedures  

No. 

663  8(c)(6)-(8) 

CMS  requirements  .; 

Yes  

Except  that  subpart  YYYY  does  not  require 

COMS. 

§63.8(d) 

CMS  quality  control 

Yes. 

> 

§63.8(e) 

CMS  performance  evaluation  

Yes 

Except  for  §63.8(e)(5)(ii).  which  applies  to 

COMS. 

§83.8(fM1H5) 

Altemative  monitoring  method  

Yes. 
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Table  8  of  Subpart  YYYY  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  YYYY— Continued 


Citation 

Subject 

Applies  to  subpart 
YYYY 

Explanation 

S  63  8^n(6^ 

Alternative  to  relative  accuracy  test 

Yes. 

S63  8(q) 

Data  reduction 

Yes  

Except  that  provisions  for  COMS  are  not  ap- 

plicable. Averaging  periods  for  dem- 
onstrating compliance  are  specified  at 
§§63.6135  and  63.6140. 

§63.9(a) .' 

Applicability  and  State  delegation  of  notifica- 
tion requirements. 

Yes. 

§63  9{b)(1H5) 

Initial  notifications 

Yes. 

§63  9(c)            

Request  for  compliance  extension  

No , 

Compliance  extensions  do  not  ar)ply  to  new 

or  reconstructed  sources. 

663.9(d) 

Notification   of   special   compliance   require- 
ments for  new  sources. 

Yes. 

§63.9(6) 

Notification  of  performance  test 

Yes. 

§63.9(0 

Notification  of  visible  emissions/opacity  test  .. 

No. 

' 

§63  9(q)(1) 

Notification  of  performance  evaluation  

Yes. 

§63.9(q)(2)  

Notification  of  use  of  COI\^S  data  ...._ 

No 

Subpart  YYYY  does  not  contain  opacity  or 

VE  standards. 

§63  9(q)(3)         

Notification  ttiat  criterion  for  alternative  to  rel- 
ative accuracy  test  audit  (RATA)  is  exceed- 
ed. 

Yes  

If  alternative  is  in  use. 

§63  9(h)(1)-(6) 

Notification  of  compliance  status  

Yes  

Except  that  notifications  for  sources  not  con- 

ducting performance  tests  are  due  30  days 
after  completion  of  performance  evalua- 
tions. 

§63  9(1) 

Adjustment  of  submittal  deadlines 

Yes. 

§63.90)  

Change  in  previous  information  

Yes. 

" 

§63.10(a) 

Administrative   provisions   for   recordkeeping 
and  reporting. 

Yes. 

§63.10(b)(1) 

Record  retention     

Yes. 

§63.10(b)(2)(iHiii)  

Records  related  to  SSM  

Yes. 

« 

§63.10(b)(2)(ivHv)  

Records  related  to  actions  durino  SSM 

No 

Subpart  YYYY  does  not  require  SSMP  so  re- 

quirements to  demonstrate  conformance  or 
nonconformance  with  SSMP  are  not  appli- 
cable. 

§63.10(b)(2)(vi)-(xi)  .... 

CMS  records 

Yes. 

§63.10(b)(2)(xii)  

Record  wfien  under  waiver 

Yes. 

■ 

§63.10(b)(2)(xiii)      .     . 

Records  when  using  alternative  to  RATA  

Yes 

For  CO  standard  if  using  RATA  altemative. 

§63.10(b)(2)(xiv)  

Records  of  supporting  documentation 

Yes. 

§63.10(b)(3)  

Records  of  applicability  determination  

Yes. 

§63.10(0(1)  

Additional  records  for  sources  using  CEMS  ... 

Yes. 

§63.10(d)(1)  

General  reporting  requirements 

Yes. 

§63.10(d)(2)  

Report  of  performance  test  results  

Yes. 

§63  10(d)(3) 

Reoortino  ooacitv  or  VE  observations 

No 

Subpart  YYYY  does  not  contain  opacity  or 
VE  standards. 

• 
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Table  8  of  Subpart  YYYY  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  YYYY— Continued 

Citation 

Subject 

Applies  to  subpart 
YYYY 

Explanation 

§62 

1.10(d)(4)  

Progress  reports 

No 

Compliance  extensions  do  not  apply  to  new 
or  reconstructed  sources. 

§63.10(d)(5)  

Startup,  shutdown,  and  malfunction  reports  ... 

No , -.... 

Subpart  YYYY  does  not  require  reporting  of 
startup,  shutdowns,  or  malfunctions. 

§  63. 10(e)(1)  and  (2)(i) 

Additional  CMS  reports 

Yes. 

. 

§6: 

).10(e)(2)(il)  

COMS-reiated  report 

No 

Subpart  YYYY  does  not  require  COMS. 

§63.10(e)(3)  

Excess        emissions        and        parameter 
exceedances  reports. 

Yes. 

• 

§K 

)  10(e)(4) 

Reporting  COMS  data  

No : 

Subpart  YYYY  does  not  require  COMS. 

§K 

no(f)    

Waiver  for  recordtceeping  and  reporting  

Yes. 

§6: 

J 11  

Flares  ; 

No. 

. 

§K 

J 12  

State  authority  and  delegations  

Yes. 

■   . 

§63.13  

Addresses  

Yes. 

§63.14  

Incorporation  by  reference 

Yes. 

§K 

}.15  

Availability  of  information  

Yes. 

3.  Appendix  A  to  Part  63  is  proposed 
to  be  amended  by  adding,  in  numerical 
order.  Method  323  to  read  as  follows: 

Appendix  A  to  Part  63— Test  Methods 


Method  323 — Measurement  of 
Formaldehyde  Emissions  from  Natural  Gas- 
Fired  Stationary  Sources — Acetyl  Acetone 
Derivitization  Method 

1.0    Introduction 

This  method  describes  the  sampling  and 
analysis  procedures  of  the  acetyl  acetone 
colorimetric  method  for  measuring 
fomialdehyde  emissions  in  the  exhaust  of 
natural  gas-fired,  stationary  combustion 
sources.  This  method,  which  was  prepared 
by  the  Gas  Research  Institute  (GRI),  is  based 
on  the  Chilled  Impinger  Train  Method  for 
Methanol,  Acetone,  Acetaldehyde,  Methyl 
Ethyl  Ketone,  and  Formaldehyde  (Technical 
Bulletin  No.  684)  developed  and  published 
by  the  National  Council  of  the  Paper  Industry 
for  Air  and  Stream  Improvement,  Inc. 
(NCASI).'  However,  this  method  has  been 
prepared  specifically  for  formaldehyde  and 
does  not  include  specifications  (e.g., 
equipment  and  supplies)  and  procedures 
(e.g.,  sampling  and  analytical)  for  methanol, 
acetone,  acetaldehyde,  and  methyl  ethyl 
ketone.  To  obtain  reliable  results,  persons 
using  this  method  should  have  a  thorough 
knowledge  of  at  least  Methods  1,  2,  3,  and 
4  of  40  CFR  part  60,  appendix  A. 

I .  I     Scope  and  Application 

1.1.1  Analytes.  The  only  analyte 
measured  by  this  method  is  formaldehyde 
(CAS  Number  50-00-0). 

1.1.2  Applicability.  This  method  is  for 
analyzing  formaldehyde  emissions  from 


uncontrolled  and  controlled  natural  gas-fired, 
stationary  combustion  sources. 

1.1.3    Data  Quality  Objectives.  If  you 
adhere  to  the  quality  control  and  quality 
£issurance  requirements  of  this  method,  then 
you  and  future  users  of  your  data  will  be  able 
to  assess  the  quality  of  the  data  you  obtain 
and  estimate  the  uncertainty  in  the 
measurements. 

2 .0    Summary  of  Method 

An  emission  sample  from  the  combustion 
exhaust  is  drawn  through  a  midget  impinger 
train  containing  chilled  reagent  water  to 
absorb  formaldehyde.  The  formaldehyde 
concentration  in  the  impinger  is  determined 
by  reaction  with  acetyl  acetone  to  form  a 
colored  derivative  which  is  measured 
colorimetrically. 

3.0    Definitions  ' 

(Reserved] 

4.0    Interferences 

The  presence  of  acetaldehyde,  amines, 
polymers  of  formaldehyde,  periodate,  and 
sulfites  can  cause  interferences  with  the 
acetyl  acetone  procedure  which  is  used  to 
determine  the  formaldehyde  concentration. 
However,  based  on  experience  gained  from 
extensive  testing  of  natural  gas-fired 
combustion  sources  using  FTIR  to  measure  a 
variety  of  compounds,  GRI  expects  only 
acetaldehyde  to  be  potentially  present  when 
combusting  natural  gas.  Acetaldehyde  has 
been  reported  to  be  a  significant  interferent 
only  when  present  at  concentrations  above 
50  ppm.*  However,  GRI  reports  that  the 
concentration  of  acetaldehyde  from  gas-fired 
sources  is  very  low  (typically  below  the  FTIR 
detection  limit  of  around  0.5  ppmv); 
therefore,  the  potential  positive  bias  due  to 
acetaldehyde  interference  is  expected  to  be 
negligible. 


5.0    Safety 

5.1  Prior  to  applying  the  method  in  the 
field,  a  site-specific  Health  and  Safety  Plan 
should  be  prepared.  General  safety 
precautions  include  the  use  of  steel-toed 
boots,  safety  glasses,  hard  hats,  and  work 
gloves.  In  certain  cases,  facility  policy  may 
require  the  use  of  fire-resistant  clothing  while 
on-site.  Since  the  method  involves  testing  at 
high-temperature  sampling  locations, 
precautions  must  be  taken  to  limit  the 
potential  for  exposure  to  high-temperature 
gases  and  surfaces  while  inserting  or 
removing  the  sample  probe.  In  warm 
locations,  precautions  must  also  be  taken  to 
avoid  dehydration. 

5.2  Potential  chemical  hazards  associated 
with  sampling  include  formaldehyde, 
nitrogen  oxides  (NOx),  and  carbon  monoxide 
(CO).  Formalin  solution,  used  for  field 
spiking,  is  an  aqueous  solution  containing 
formaldehyde  and  methanol.  Formaldehyde 
is  a  skin,  eye,  and  respiratory  irritant  and  a 
carcinogen,  and  should  be  handled 
accordingly.  Eye  and  skin  contact  and 
inhalation  of  formaldehyde  vapors  should  be 
avoided. 

Natural  gas-fired  combustion  sources  can 
potentially  emit  CO  at  toxic  concentrations. 
Care  should  be  taken  to  minimize  exposure 
to  the  sample  gas  while  inserting  or  removing 
the  sample  probe.  If  the  work  area  is 
enclosed,  personal  CO  monitors  should  be 
used  to  insure  that  the  concentration  of  CO 
in  the  work  area  is  maintained  at  safe  levels. 

5.3  Potential  chemical  hazards  associated 
with  the  analytical  procedures  include  acetyl 
acetone  and  glacial  acetic  acid.  Acetyl 
acetone  is  an  irritant  to  the  skin  and 
respiratory  system,  as  well  as  being 
moderately  toxic.  Glacial  acetic  acid  is  highly 
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corrosive  and  is  an  irritant  to  the  skin,  eyes, 
and  respiratory  system.  Eye  and  skin  contact 
and  inhalation  of  vapors  should  be  avoided. 
Acetyl  acetone  and  glacial  acetic  acid  have 
flash  points  of  41°C  (105.8°F)  and  43°C 
(109.4°F),  respectively.  Exposure  to  heat  or 
flame  should  be  avoided. 

6.0    Equipment  and  Supplies 

6.1  Sampling  Probe.  Quartz  glass  probe 
with  stainless  steel  sheath  or  stainless  steel 
probe. 

6.2  Teflon  Tubing.  Teflon  tubing  to 
connect  the  sample  probe  to  the  impinger 
train.  A  heated  sample  line  is  not  needed 
since  the  sample  transfer  system  is  rinsed  to 
recover  condensed  formaldehyde  and  the 
rinsate  combined  with  the  impinger  contents 
prior  to  sample  analysis. 

6.3  Midget  Impingers.  Three  midget 
impingers  are  required  for  sample  collection. 
The  first  impinger  serves  as  a  moisture 
knockout,  the  second  impinger  contains  20 
mL  of  reagent  water,  and  the  third  impinger 
contains  silica  gel  to  remove  residual 
moisture  from  the  sample  prior  to  the  dry  gas 
meter.  ■ 

6.4  Vacuum  Pump.  Vacuum  pump 
capable  of  delivering  a  controlled  extraction 
flow  rate  between  0.2  and  0.4  Umin. 

6.5  Flow  Measurement  Device.  A 
rotameter  or  other  flow  measurement  device 

.  to  indicate  consistent  sample  flow. 

6.6  Dry  Gas  Meter.  A  dry  gas  meter  is 
used  to  measure  the  total  sample  volume 
collected.  The  dry  gas  meter  must  be 
sufflciently  accurate  to  measure  the  sample 
volume  to  within  2  percent,  calibrated  at  the 
selected  flow  rate  and  conditions  actually 
encountered  during  sampling,  and  equipped 
with  a  temperature  sensor  (dial  thermometer, 
or  equivalent)  capable  of  measuring 
temperature  accurately  to  within  3  °C 

(5.4  °F). 

6.7  Spectrophotometer.  A 
spectrophotometer  is  required  for 
formaldehyde  analysis,  and  must  be  capable 
of  measuring  absorbance  at  412  nm. 

7.0  Reagents  and  Standards 

7.1  Sampling  Reagen  ts 

■7.1.1     Reagent  water.  Deionized,  distilled, 
organic-free  water.  This  water  is  used  as  the 
capture  solution,  for  rinsing  the  sample 
probe,  sample  line,  and  impingers  at  the 
completion  of  the  sampling  run,  in  reagent 
dilutions,  and  in  blanks. 

7.1.2     Ice.  Ice  is  necessary  to  pack  around 
the  impingers  during  sampling  in  order  to 
keep  the  impingers  cold.  Ice  is  also  needed 
for  sample  transport  and  storage. 

7.2  Analysis 

7.2.1  Acetyl  acetone  Reagent.  Prepare  the 
acetyl  acetone  reagent  by  dissolving  15.4  g  of 
ammonium  acetate  in  50  mL  of  reagent  water 
in  a  100-mL  volumetric  flask.  To  this 
solution,  add  0.20  mL  of  acetyl  acetone  and 
0.30  mL  of  glacial  acetic  acid.  Mix  the 
solution  thoroughly,  then  dilute  to  100  mL 
with  reagent  water.  The  solution  can  be 
stored  in  a  brown  glass  bottle  in  the 
refrigerator,  and  is  stable  for  at  least  two 
weeks. 

7.2.2  Formaldehyde.  Reagent  grade. 

7.2.3  Ammonium  Acetate. 


7.2.4     Glacial  Acetic  Acid. 

8.0  Sample  Collection,  Preservation, 
Storage,  and  Transport 

8.1  Pre-test 

8.1.1  Collect  information  about  the  site 
characteristics  such  as  exhaust  pipe 
diameter,  gas  flow  rates,  port  location,  access 
to  ports,  and  safety  requirements  during  a 
pre-test  site  survey.  You  should  then  decide 
the  sample  collection  period  per  run  and  the 
target  sample  flow  rate  based  on  your  best 
estimate  of  the  formaldehyde  concentration 
likely  to  be  present.  You  want  to  assure  that 
sufficient  formaldehyde  is  captured  in  the 
impinger  solution  so  that  it  can  be  measured 
precisely  by  the  spectrophotometer.  You  may 
use  Equation  323-1  to  design  your  test 
program.  As  a  guideline  for  optimum 
performance,  if  you  can,  design  your  test  so 
that  the  liquid  concentration  (Ci)is 
approxintately  10  times  the  assumed 
spectrophotometer  detection  limit  of  0.2 
ppmw.  However,  since  actual  detection 
limits  are  instrument  specific,  we  also 
suggest  that  you  confirm  that  the  laboratory 
equipment  can  meet  or  exceed  this  detection 
limit. 

8.1.2  Prepare  and  then  weigh  the  midget 
impingers  prior  to  configuring  the  sampling 
train.  The  first  impinger  is  initially  dry.  The 
second  impinger  contains  20  mL  of  reagent 
water,  and  the  third  impinger  contains  silica 
gel  that  is  added  before  weighing  the 
impinger.  Each  prepared  impinger  is  -weighed 
and  the  pre-sampling  weight  is  recorded  to 
the  nearest  0.5  gm. 

8.1.3  Assemble  the  sampling  train  (see 
Figure  1).  Ice  is  packed  around  the  impingers 
in  order  to  keep  them  cold  during  sample 
collection.  A  small  amount  of  water  may  be 
added  to  the  ice  to  improve  thermal  transfer. 

8.1.4  Perform  a  sampling  system  leak- 
check  (from  the  probe  tip  to  the  pump  outlet) 
as  follows:  Connect  a  rotameter  to  the  outlet 
of  the  pump.  Close  off  the  inlet  to  the  probe 
and  observe  the  leak  rate.  The  leak  rate  must 
be  less  than  2  percent  of  the  planned 
sampling  rate  of  0.2  or  0.4  L/min. 

8.1.5  Source  gas  temperature  and  static 
pressure  should  also  be  considered  prior  to 
field  sampling  to  ensure  adequate  safety 
precautions  during  sampling. 

8.2  Sample  Collection 

8.2.1  Set  the  sample  flow  rate  between 
0.2 — 0.4  L/min,  depending  upon  the 
anticipated  concentration  of  formaldehyde  in 
the  engine  exhaust.  (You  may  have  to  refer 
to  published  data  '  *  for  anticipated 
concentration  levels.)  If  no  information  is 
available  for  the  anticipated  levels  of 
formaldehyde,  use  the  higher  sampling  rate 
of  0.4  L/min. 

8.2.2  Record  the  sampling  flow  rate  every 
5-10  minutes  during  the  sample  collection 
period. 

8.2.3  Monitor  the  amount  of  ice 
surrounding  the  impingers  and  add  ice  as 
necessary  to  maintain  the  proper  impinger 
temperature.  Remove  excess  water  as  needed 
to  maintain  an  adequate  amount  of  ice. 

8.2.4  Record  measured  leak  rate, 
beginning  and  ending  times  and  dry  gas 
meter  readings  for  each  sampling  run, 
impinger  weights  before  and  after  sampling. 


and  sampling  flow  rates  and  dry  gas  meter 
exhaust  temperature  every  5-10  minutes 
during  the  run,  in  a  signed  and  dated 
notebook. 

8.2.5     If  possible,  monitor  and  record  the 
fuel  flow  rate  to  the  engine  and  the  exhaust 
oxygen  concentration  during  the  sampling 
period.  This  data  can  be  used  to  estimate  the 
engine  exhaust  flow  rate  based  on  the 
Method  19  approach.  This  approach,  if 
accurate  fuel  flow  rates  can  be  determined, 
is  preferred  for  reciprocating  IC  engine 
exhaust  flow  rate  estimation  due  to  the 
pulsating  nature  of  the  engine  exhaust.  The 
F-Factor  procedures  described  in  Method  19 
may  be  used  based  on  measurement  of  fuel 
flow  rate  and  exhaust  oxygen  concentration. 
One  example  equation  is  Equation  323-2. 

8.3     Post-test.  Perform  a  sampling  system 
leak-check  (from  the  probe  tip  to  pump 
outlet).  Connect  a  rotameter  to  the  outlet  of 
the  pump.  Close  off  the  inlet  to  the  probe  and 
observe  the  leak  rate.  The  leak  rate  must  be 
less  than  2  percent  of  the  sampling  rate. 
Weigh  and  record  each  impinger 
immediately  after  sampling  to  determine  the 
moisture  weight  gain.  The  impinger  weights 
are  measured  before  transferring  the  impinger 
contents,  and  before  rinsing  the  sample  probe 
and  sample  line.  The  moisture  content  of  the 
exhaust  gas  is  determined  by  measuring  the 
weight  gain  of  the  impinger  solutions  and 
volume  of  gas  sampled  as  described  in 
Method.4.  Rinse  the  sample  probe  and 
sample  line  with  reagent  water.  Tremsfer  the 
impinger  catch  to  an  amber  40-mL  VOA 
bottle  with  a  Teflon-lined  cap.  If  there  is  a 
small  amount  of  liquid  in  the  dropK)ut 
impinger  (<10  mL),  the  impinger  catches  can 
be  combined  in  one  40  mL  VOA  bottle.  If 
there  is  a  larger  amount  of  liquid  in  the 
dropout  impinger,  use  a  larger  VOA  bottle  to 
combine  the  impinger  catches.  Rinse  the 
impingers  and  combine  the  rinsate  from  the 
sample  probe,  sample  line,  and  impingers 
with  the  impinger  catch.  In  general, 
combined  rinse  volumes  should  not  exceed 
10  mL.  The  volume  of  the  rinses  during 
sample  recovery  should  not  be  excessive  as 
this  may  result  in  your  having  to  use  a  larger 
VOA  bottle.  This  in  turn  would  raise  the 
detection  limit  of  the  method  since  after 
combining  the  rinses  with  the  impinger 
catches  in  the  VOA  bottle,  the  bottle  should 
be  filled  with  reagent  water  to  eliminate  the 
headspace  in  the  sample  vial.  Keep  the 
sample  bottles  over  ice  until  analyzed  on-site 
or  received  at  the  laboratory.  Samples  should 
be  analyzed  as  soon  as  possible  to  minimize 
possible  sample  degradation.  Based  on  a 
limited  number  of  previous  analyses, 
samples  held  in  refrigerated  conditions 
showed  some  sample  degradation  over  time. 

8.4     Quality  Control  Samples 

8.4.1     Field  Duplicates.  During  at  least  one 
run,  a  pair  of  samples  should  be  collected 
concurrently  and  analyzed  as  separate 
samples.  Results  of  the  field  duplicate 
samples  should  be  identified  and  reported 
with  the  sample  results.  The  percent 
difference  in  exhaust  (stack)  concentration 
indicated  by  field  duplicates  should  be 
within  20  percent  of  their  mean 
concentration.  Data  eu-e  to  be  flagged  as 
suspect  if  the  duplicates  do  not  meet  the 
acceptance  criteria. 
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8.4.2     Spiked  Samples.  An  aliquot  of  one 
sample  from  each  source  sample  set  should 
be  spiked  at  2  to  3  times  the  formaldehyde 
level  found  in  the  unspiked  sample.  It  is  also 
recommended  that  a  second  aliquot  of  the 
same  sample  be  spiked  at  around  half  the 
level  of  the  first  spike;  however,  the  second 
spike  is  not  mandatory.  The  results  are 


acceptable  if  the  measured  spike  recovery  is 
80  to  120  percent.  Use  Equation  323-4.  Data 
are  to  be  flagged  as  suspect  if  the  spike 
recovery  do  not  meet  the  acceptance  criteria. 

8.4.3    Field  Blank.  A  field  blank 
consisting  of  reagent  water  placed  in  a  clean 
impinger  train,  taken  to  the  test  site  but  not 
sampled,  then  recovered  and  analyzed  in  the 


same  manner  as  the  other  samples,  should  be 
collected  with  each  set  of  source  samples. 
The  field  blank  results  should  be  less  them  50 
percent  of  the  lowest  calibration  standard 
used  in  the  sample  analysis.  If  this  criteria  is 
not  met,  the  data  should  be  flagged  as 
suspect. 

9.0    Quality  Control 


QA/QC  Specification 

Acceptance  criteria 

Frequency 

Corrective  actkm 

Lpak^check — Sections  8  14  8  3 

<2%  of  Sampling  rate 

Pre-  and  Post-sampling 

Pre-sampllng:  Repair  leak  and  re- 

check  Post-sampling:  Flag  data 

and  repeat  mn  if  for  regulatory 

' 

compliance. 

Sample  flow  rate  

VOA  vial  headsoace 

Between  0.2  and  0.4  L/min  

Throughout  sampling  

Adjust. 

No  headsoace  

After  sample  recovery  

Flag  data.                              * 

Samole  nreservatlon 

Maintain  on  ice  

After  sample  recovery  

Flag  data. 

Sample  hold  time  

Field  Duplicates— Section  8.4.1  

14  day  maximum  :..... 

Within  20%  of  mean  of  original 

After  samole  recoverv    

Flag  ^ta. 
Flag  data. 

One  duplicate  per  source  sample 

and  duplicate  sample. 

set. 

Spiked  Sample — Section  8.4.2 

Recovery  between  80  and  1 20% 

One  spike  per  source  sample  set 

Flag  data. 

Field  Blank — Section  8  4.3  

<50%   of   the   lowest   calibration 

One  t>lank  per  source  sample  set 

Flag  data. 

standard. 

Calibration  Linearity— Section  10.1 

Correlation  coefficient  of  0.99  or 
higher. 

Per  source  sample  set  

Repeat  calibration  procedures. 

Calibration  Check  Standard— Sec- 

Within 10%  of  theoretical  value  .... 

One  calibration  check  per  source 

Repeat  check,   remake  standard 

tion  10.3. 

sample  set. 

and  repeat,  repeat  calibration. 

Lab  Duplicates — Section  11.2.1  .... 

Within  10%  of  mean  of  original 

One  duplicate  per  10  samples  

Flag  data. 

and  duplicate  sample  analysis. 

Analytical  Blanks— Section  11.2.2  " 

<50%   of   the   lowest   calibration 

One  blank  per  source  sample  set 

Clean  glassware/analytrcal  equip- 

standard. 

ment  and  repeat. 

10.0    Calibration  and  Standardization 

10.1  Spectrophotometer  Calibration. 
Prepare  a  stock  solution  of  10  ppm 
formaldehyde.  Prepare  a  series  of  calibration 
standards  from  the  stock  solution  by  adding 
0,  0.1,  0.3,  0.7,  1.0,  and  1.5  mL  of  stock 
solution  (corresponding  to  0, 1.0,  3.0,  7.0, 
10.0,  and  15.0  ^g  formaldehyde,  respectively) 
to  screw-capped  vials.  Adjust  each  vial's 
volume  to  2.0  mL  with  reagent  water.  Add 
2.0  mL  of  acetyl  acetone  reagent,  thoroughly 
mix  the  solution,  and  place  the  vials  in  a 
water  bath  (or  heating  block)  at  60  "C  for  10 
minutes.  Remove  the  vials  and  allow  to  cool 
to  room  temperature.  Transfer  each  solution 
to  a  cuvette  and  measure  the  absorbance  at 
412  nm  using  the  spectrophotometer. 
Develop  a  calibration  curve  from  the 
analytical  results  of  these  standards.  The 
acceptance  criteria  for  the  spectrophotometer 
calibration  is  a  correlation  coefficient  of  0.99 
or  higher.  If  this  criteria  is  not  met,  the 
calibration  procedures  should  be  repeated. 

10.2  Spectrophotometer  Zero.  The 
spectrophotometer  should  be  zeroed  with 
reagent  water  when  analyzing  each  set  of 
samples. 

10.3 — Calibration  Cfiecks.  Calibration 
checks  consisting  of  analyzing  a  standard 
separate  from  the  calibration  standards  must 
be  performed  with  each  set  of  samples.  The 
calibration  check  standard  should  not  be 
prepared  from  the  calibration  stock  solution. 
The  result  of  the  check  standard  must  be 
within  10  percent  of  the  theoretical  value  to 
be  acceptable.  If  the  acceptance  criteria  are 
not  met,  the  standard  must  be  reanalyzed.  If 
still  unacceptable,  a  new  calibration  curve 
must  be  prepared  using  freshly  prepared 
standards. 


11.0    Analytical  Procedure 

11.1     Sample  Analysis.  A  2 .0-mL  aliquot 
of  the  impinger  catch/rinsate  is  transferred  to 
a  screw-capped  vial.  Two  mL  of  the  acetyl 
acetone  reagent  are  added  and  the  solution  is 
thoroughly  mixed.  Once  mixed,  the  vial  is 
placed  in  a  water  bath  (or  heating  block)  at 
60  °C  for  10  minutes.  Remove  the  vial  and 
allow  to  cool  to  room  temperature.  Transfer 
the  solution  to  a  cuvette  and  measure  the 
absorbance  using  the  spectrophotometer  at 
412  nm.  The  quantity  of  formaldehyde 
present  is  determined  by  comparing  the 
sample  response  to  the  calibration  curve.  Use 
Equation  323-5.  If  the  sample  response  is  out 
of  the  calibration  range,  the  sample  must  be 
diluted  and  reanalyzed.  Such  dilutions  must 
be  performed  on  another  aliquot  of  the 
original  sample  before  the  addition  of  the 
acetyl  acetone  reagent.  The  full  procedure,  is 
repeated  with  the  diluted  sample. 

11.2    Analytical  Quality  Control 

11.2.1  Laboratory  Duplicates.  Two 
aliquots  of  one  sample  from  each  source 
sample  set  should  be  prepared  and  analyzed 
(with  a  minimum  of  one  pair  of  aliquots  for 
every  10  samples).  The  percent  difference 
between  aliquot  analysis  should  be  within  10 
percent  of  their  mean.  Use  Equation  323-3. 
Data  are  flagged  if  the  laboratory  duplicates 
do  not  meet  this  criteria. 

11.2.2  Analytical  blanks.  Blank  samples 
(reagent  water)  should  be  incorporated  into 
each  sample  set  to  evaluate  the  possible 
presence  of  any  cross-contamination.  The 
acceptance  criteria  for  the  analytical  blank  is 
less  than  50  percent  of  the  lowest  calibration 
standard.  If  the  analytical  blank  does  not 
meet  this  criteria,  the  glassware/analytical 


equipment  should  be  cleaned  and  the 
analytical  blank  repeated. 

12.0  Calculations  and  Data  Analysis 

12.1  Nomenclature 

A  =  measured  absorbance  of  2  mL  aliquot  . 
B  =  estimated  sampling  rate,  Ipm 
Ci  =  target  concentration  in  liquid,  ppmw 
D—  estimated  stack  formaldehyde 

concentration  (ppmv) 
E  =  estimated  liquid  volume,  normally  40, 

mL  (the  size  of  the  VOA  used) 
Cforni  =  formaldehyde  concentration  in  gas 

stream,  ppmvd 
Cform  ®15'iH):  =  formaldehyde  concentration  in 

gas  stream  corrected  to  15%  oxygen, 

ppmvd 
Csm  =  measured  concentration  of 

formaldehyde  in  the  spiked  aliquot'. 
Cu  =  measured  concentration  of  , 

formaldehyde  in  the  unspiked  aliquot  of 

the  same  sample 
Cs  =  calculated  concentration  of 

formaldehyde  spiking  solution  added  to 

the  spiked  aliquot 
df  =  dilution  factor.  1  unless  dilution  of  the 

sample  was  needed  to  reduce  the 

absorbance  into  the  calibration  range 
Fd  =  dry  basis  F-factor  from  Methbd  19,  dscf 

per  million  btu 
GCVg  =  Gross  calorific  value  (or  higher 

heating  value),  btu  per  scf 
IQ  =  spectrophotometer  calibration  factor, 

slope  of  the  least  square  regression  line 

(Note:  Most  spreadsheets  are  capable  of 

calculating  a  least  squares  line.) 
Ki  =  0.3855  °K/mm  Hg  for  metric  units, 

(17.65  °R/in.Hg  for  English  units.) 
MW  =  molecular  weight.  30  g/g-mole,  for 

formaldehyde 


1928 
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24.05  =  mole  specific  volume  constant,  liters 

per  g-moie 
m  =  mass  of  formaldehyde  in  liquid  sample, 

mg 
P.id  =  Standard  pressure,  760  mm  Hg  (29.92 

in.Hg) 
Pbar  =  Barometric  pressure,  mm  Hg  (in.Hg) 
PD  =  Percent  Difference 
Qe  =  exhaust  flow  rate,  dscf  per  minute 
Qg  =  natural  gas  fuel  flow  rate,  scf  per  minute 
T,„  =  Average  DGM  absolute  temperature,  °K 

(°R). 
Tsid  =  Standard  absolute  temperature,  293  °K 

(528  °R). 
t  =  sample  time  (minutes) 
Vn,  =  Dry  gas  volume  as  measured  by  the 

DGM,  dcm  (dcf). 
Vn,(sid)  =  Dry  gas  volume  measured  by  the 

DGM,  corrected  to  standard  conditions, 

dscm  (dscf). 
Vi  =  actual  total  volume  of  impinger  catch/ 

rinsate,  mL 
Va  =  volume  (2.0)  of  aliquot  analyzed,  mL 
Xi  =  first  value 
X:  =  second  value 
Old  =  oxygen  concentration  measured, 

percent  by  volume,  dry  basis  ' 
%R  =  percent  recovery  of  spike 


Z„  =  volume  fraction  of  unspiked  (native) 
sample  contained  in  the  final  spiked 
aliquot  [e.g.,  Vu/(Vu  +  Vs),  where  Vu  + 
Vs  should  =  2.0  mL  ] 

Zs  =  volume  fraction  of  spike  solution 
contained  in  the  final  spiked  aliquot 
[e.g.,  Vs/(Vu  +  Vs)l 

R  =  0.02405  dscm  per  g-mole,  for  metric  units 

Y  =  Dry  Gas  Meter  calibration  factor 

12.2    Pretest  Design 


c,= 


B*t*D*30 


24.05*  E 

12.3    Exhaust  Flow  Rate 


Eq.  323-1 


Q  = 


FdQgGCVg 


10* 


20.9 


20.9 -O 


2d 


12.4    Percent  Difference. — (Applicable  to 
Field  and  Lab  Duplicates) 


(X, -xO 


Eq.  323-3 


r 


"J 


12.5  Percent  Recovery  of  Spike 

(c    -Z  c  ) 

%R  =  V-JilU !l_Jii  *  100      Eq.  323-4 

ZsCs 

12.6  Mass  of  Formaldehyde  in  Liquid 
Sample 


m  =  K  .AF 


vVay 


Eq.  323-5 


12.7    Dry  Sample  Gas  Volume,  Corrected  to 
Standard  Conditions 


Eq.  323-2       V, 


m(std) 


(T.Ps.d) 


KiYV„F,„ 


Eq.  323-6 
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12.8    Formaldehyde  Concentration  in  Gas 
Stream 


'form 


R 


MW 


m 
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1,1000  mg 


(ixlO^pm)        Eq.  323-7 


12.9    Formaldehyde  Concentration, 
Corrected  to  15%  Oxygen 


*^fonn@l5%02  ~  ** 


form 


(20.9-15) 
(20.9-O.,) 


Eq.  323-8 


13.0    Method  Performance 

13.1  Precision.  Based  on  a  Method  301 
validatiori  using  quad  train  arrangement  with 
post  sampling  spiking  study  of  the  method  at 
a  natural  gas-fired  IC  engine,  the  relative 
standard  deviation  of  six  pairs  of  unspiked 
samples  was  11.2  percent  at  a  mean  stack  gas 
concentration  of  16.7  ppmvd. 

13.2  Bias.  No  bias  correction  is  allowed. 
The  single  Method  301  validation  study  of 
the  method  at  a  natural  gas-fired  IC  engine, 
indicated  a  bias  correction  factor  of  0.91  for 
that  set  of  data.  An  earlier  spiking  study  got 
similar  average  percent  spike  recovery  when 
spiking  into  a  blank  sample.  This  data  set  is 
too  limited  to  justify  using  a  bias  correction 
factor  for  future  tests  at  other  sources. 

13.3  Range.  The  range  of  this  method  for 
formaldehyde  is  0.2  to  7.5  ppmw  in  the 
liquid  phase.  (This  corresponds  to  a  range  of 
0.27  to  10  ppmv  in  the  engine  exhaust  if 
sampling  at  a  rate  of  0.4  Lpm  for  60  minutes 
and  using  a  40  mL  VOA  bottle.)  If  the  liquid 
sample  concentration  is  above  this  range, 
perform  the  appropriate  dilution  for  accurate 
measurement.  Any  dilutions  must  be  taken 
from  new  aliquots  of  the  original  sample 
before  reanalysis. 

13.4  Sample  Stability.  Based  on  a  sample 
stability  study  conducted  in  conjunction 


with  the  method  validation,  sample 
degradation  for  7  and  14-day  hold  times  does 
not  exceed  2.3  and  4.6  percent,  respectively, 
based  on  a  95  percent  level  of  confidence. 
Therefore,  the  recommended  maximum 
sample  holding  time  for  the  underivatized 
impinger  catch/rinsate  is  14  days,  where 
projected  sample  degradation  is  below  5 
percent. 

14.0    Pollution  Prevention 

Sample  gas  from  the  combustion  source 
exhaust  is  vented  to  the  atmosphere  after 
passing  through  the  chilled  impinger 
sampling  train.  Reagent  solutions  and 
samples  should  be  collected  for  disposal  as 
aqueous  waste.       ' 

15.0    Waste  Management 

Standards  of  formaldehyde  and  the 
analytical  reagents  should  be  handled   ~ 
according  to  the  Material  Safety  Data  Sheets. 
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Figure  323-1.   Chilled  Impinger  Train  Sampling  System 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  FAA-2003-14193;  Notice  No. 
03-01] 

RIN2120-AH34 

Design  Standards  for  Fuselage  Doors 
on  Transport  Category  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  the  design  standards  for  fuselage 
doors,  hatches,  and  exits  on  transport 
category  airplanes.  This  action  would 
improve  door  integrity  by  providing 
"  design  criteria  that  would  ensure  that  ' 
doors  remain  secure  under  all 
circumstances  that  service  experience 
has  shown  can  happen.  Adopting  this 
proposal  also  would  relieve  a 
certification  burden  on  industry  by 
eliminating  regulatory  differences 
between  the  airworthiness  standards 
and  related  guidance  material  of  the 
United  States  and  Eiuope. 
DATES:  Send  your  comments  on  or 
before  April  14,  2003. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation.  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2003- 
14193  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  the  FAA 
received  your  comments,  include  a  Self- 
addressed,  stamped  postcard.  You  also 
may  submit  comments  through  the 
Internet  to:  http://dms.dot.gov. 

You  may  review  the  public  docket 
containing  conunents  to  proposed 
regulations  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  of  the  NASSIF  Building  at 
the  Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Gardlin,  Federal  Aviation 
Administration,  Airframe/Cabin  Safety 
Branch  (ANM-115),  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 


telephone  (425)  227-2136;  facsimile 
(425) 227-1320. 
SUPPLEMENTARY  INFORMATION: 

How  Do  I  Submit  Comments  to  This 
NPRM? 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
or  federalism  impacts  that  might  result 
from  adopting  the  proposals  in  this 
dociunent.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  documents. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  web  address  in  the 
ADDRESSES  section. 

Before  acting  on  this  proposal,  we 
will  consider  all  comments  we  receive 
on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  proposal  in  light  of  the 
comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you.         ' 

How  Can  I  Obtain  a  Copy  of  This 
NPRM? 

You  can  get  an  electronic  copy  using 
the  Internet  by: 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  web  page 
(http://dms.dot.gov/search); 

(2)  Visiting  the  Office  of  Rulemaking's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm.cfm?nav=nprm;  or 

(3)  Accessing  the  Federal  Register's 
web  page  at  http://www.access.gpo.gov/ 
sudocs/aces/acesl  40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1 ,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 


calling  (202)  267-9680.  Be  sure  to 
identify  the  docket  number,  notice 
number,  or  amendment  number  of  this 
rulemaking. 

Background 

What  Prompted  this  Proposed  Rule? 

Following  a  major  accident  in  1974, 
which  involved  the  opening  of  a 
fuselage  door  on  a  transport  category 
airplane  diuing  flight,  the  FAA 
amended  the  applicable  safety  standards 
to  provide  a  higher  level  of  safety  for 
fuselage  doors.  In  1980,  the  FAA  issued 
amendment  25-54  to  Title  14,  Code  of 
Federal  Regulations  (CFR),  part  25  (45 
FR  60172,  September  11, 1980).  The 
objective  of  this  amendment  was  to 
provide  a  level  of  safety  in  doors  that 
would  be  consistent  with  the  level  of 
safety  required  for  other  critical  systems 
on  the  airplane,  such  as  primary  flight 
controls.  "This  was  achieved  by: 

•  Requiring  redundancy  and  fail-safe 
features  in  the  door  operating  systems, 
and 

•  Providing  protection  from 
anticipated  human  errors. 

In  1989,  another  wide-body  transport 
category  airplane  lost  a  lower  lobe  cargo 
door  during  flight,  along  with  a  portion 
of  fuselage  structure  above  the  door. 
Because  of  this  accident  and  other 
similar  accidents,  the  Air  Transport 
Association  (ATA)  of  America  formed 
an  industry  task  force  to  review  door 
designs  on  transport  category  airplanes. 
This  group  was  chartered  to  review  the 
design  and  operation  of  doors  on  the 
current  fleet  of  transport  airplanes,  and 
to  recommend  actions  that  would 
prevent  any  further  unintended  opening 
of  outward  opening  doors.  The  group 
also  reviewed  relevant  current 
regulations  and  advisory  material,  and 
provided  recommendations  to  the  FAA 
for  necessary  rule  changes.  The  ATA 
submitted  its  recommendations  to  the 
FAA  in  a  report  entitled,  "ATA  Cargo 
Door  Task  Force  Final  Report,"  dated 
May  15,  1991. 

What  NTSB  Safety  Recommendations 
are  Related  to  this  Proposed  Rule? 

As  a  result  of  its  investigation  of  the 
airplane  accidents  associated  with 
fuselage  doors  opening  during  flight,  the 
National  Transportation  Safety  Board 
(NTSB)  also  issued  several  Safety 
Recommendations  concerning  doors  on 
transport  category  airplanes.  The  NTSB 
asked  the  FAA  to  consider  the  following 
recommendations: 

Safety  Recommendation  A-89-092: 
"Issue  an  airworthiness  directive  to 
require  that  the  manual  drive  units  and 
electrical  actuators  for  the  Boeing  747 
cargo  doors  have  torque-limiting  devices 
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•  to  ensure  the  lock  sectors,  modified  in 
accordance  with  the  requirements  of 
Airworthiness  Directive  (AD)-88-12-04 
[amendment  39-5934  (53  FR  18079, 
May  20,  1988)],  cannot  be  overridden 
during  mechanical  or  electrical 
operation  of  the  latch  cams." 

Safety  Recommendation  A-89-093: 
"Issue  an  airworthiness  directive  for 
non-plug  cargo  doors  on  all  transport 
category  airplanes  requiring  the 
installation  of  positive  indicators  to 
ground  personnel  and  flight  crews 
confirming  the  actual  position  of  both 
the  latch  cams  and  locks, 
independently. " 

Safety  Recommendation  A-89-094: 
"Require  that  fail-safe  design 
considerations  for  non-plug  cargo  doors 
on  present  and  future  transport  category 
airplanes  account  for  conceivable 
human  errors,  in  addition  to  electrical 
and  mechanical  malfunctions." 

Safety  Recommendation  A-92-21: 
"Require  that  the  electrical  actuating 
system  for  non-plug  cargo  doors  on 
transport  category  aircraft  provide  for 
the  removal  of  all  electrical  power  from 
circuits  on  the  door  after  closure  (except 
for  any  indicating  circuit  power 
necessary  to  provide  positive  indication 
that  the  door  is  properly  latched  and 
locked)  to  eliminate  the  possibility  of 
uncommanded  actuator  movements 
caused  by  wiring  short  circuits." 

The  FAA  responded  to  these  Safety 
Recommendations  by  issuing  various 
airworthiness  directives,  applicable  to 
the  current  fleet  of  transport  category 
airplanes,  and  requiring  relevant 
modifications  and  inspections  of  the 
fuselage  doors. 

Subsequent  to  the  conclusion  of  the 
harmonization  activity  (as  discussed 
below)  that  led  to  this  proposal,  the 
FAA  received  an  additional  safety 
recommendation  from  the  NTSB,  A-02- 
020.  The  NTSB  recommends  that  the 
FAA  "Require  all  newly  certificated 
transport  category  airplanes  [to]  have  a 
system  for  each  emergency  exit  door  to 
relieve  pressure  so  that  they  can  only  be 
opened  on  the  ground  after  a  safe 
differential  pressure  level  is  attained." 
We  have  not  yet  determined  the 
appropriate  course  of  action  with  regard 
to  this  recommendation,  and  no 
regulatory  action  is  being  proposed  at 
this  time.  However,  we  solicit 
comments  on  this  reconmiendation  and, 
if  appropriate,  will  develop  a 
supplemental  Notice  of  Proposed 
Rulemaking  to  propose  an  additional 
provision  addressing  this  issue. 

What  Are  the  Relevant  Airworthiness 
Standards  in  the  United  States? 

In  the  United  States,  the  airworthiness 
standards  for  type  certification  of 


transport  category  airplanes  are 
contained  in  Title  14,  Code  of  Federal 
Regulations  (CFR),  part  25. 
Manufacturers  of  transport  category 
airplanes  must  show  that  each  airplane 
they  produce  of  a  different  type  design 
complies  with  the  appropriate  part  25 
standards.  These  standards  apply  to: 

•  Airplanes  manufactured  within  the 
U.S.  for  use  by  U.S.-registered  operators, 
and 

•  Airplanes  manufactured  in  other 
countries  and  imported  to  the  U.S. 
under  a  bilateral  airworthiness 
agreement. 

What  Are  the  Relevant  Airworthiness 
Standards  in  Europe? 

In  Eiuope,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  Joint  Aviation 
Requirements  (JAR)-25,  which  are  based 
on  part  25.  These  were  developed  by  the 
Joint  Aviation  Authorities  (JAA)  of 
Europe  to  provide  a  common  set  of 
airworthiness  standards  within  the 
European  aviation  community.  Twenty- 
three  European  countries  accept 
airplanes  type  certificated  to  the  JAR-25 
standards,  including  airplanes 
manufactiued  in  the  U.S.  that  are  type 
certificated  to  JAR-25  standards  for 
export  to  Europe. 

What  Is  "Harmonization  "  and  How  Did 
It  Start? 

Although  part  25  and  JAR-25  are  very 
similar,  they  are  not  identical  in  every 
respect.  When  airplanes  are  type 
certificated  to  both  sets  of  standards,  the 
differences  between  part  25  and  JAR-25 
can  result  in  substantial  additional  costs 
to  manufactiuers  and  operators.  These 
additional  costs,  however,  frequenUy  do 
not  bring  about  an  increase  in  safety.  In 
many  cases,  part  25  and  JAR-25  may 
contain  different  requirements  to 
accomplish  the  same  safety  intent. 
Consequently,  manufacturers  are 
usually  burdened  with  meeting  the 
requirements  of  both  sets  of  standards, 
although  the  level  of  safety  is  not 
increased  correspondingly. 

Recognizing  that  a  common  set  of 
standards  would  not  only  benefit  the 
aviation  industry  economically,  but  also 
maintain  the  necessary  high  level  of 
safety,  the  FAA  and  the  JAA  began  an 
effort  in  1988  to  "harmonize"  their 
respective  aviation  standards.  The  goal 
of  the  harmonization  effort  is  to  ensure 
that: 

•  Where  possible,  standards  do  not 
require  domestic  and  foreign  parties  to 
manufactiue  or  operate  to  different 
standards  for  each  country  involved; 
and  , 


•  The  standards  adopted  are  mutually 
acceptable  to  the  FAA  and  the  foreign 
aviation  authorities. 

The  FAA  and  JAA  have  identified  a 
number  of  significant  regulatory 
differences  (SRD)  between  the  wording 
of  part  25  and  JAR-25.  Both  the  FAA 
and  the  JAA  consider  "harmonization" 
of  the  two  sets  of  standards  a  high 
priority. 

What  Is  ARAC  and  What  Role  Does  It 
Play  in  Harmonization? 

After  initiating  the  first  steps  towards 
harmonization,  die  FAA  and  JAA  soon 
realized  that  traditional  methods  of 
rulemaking  and  accommodating 
different  administrative  procediu^s  was 
neither  sufficient  nor  adequate  to  make 
appreciable  progress  towaids  fulfilling 
the  goal  of  harmonization.  The  FAA 
identified  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  as  an  ideal 
vehicle  for  assisting  in  resolving 
harmonization  issues,  and,  in  1992,  the 
FAA  tasked  ARAC  to  undertake  the 
entire  harmonization  effort. 

The  FAA  had  formally  established 
ARAC  in  1991  (56  FR  2190,  January  22, 
1991),  to  provide  advice  and 
recommendations  concerning  the  full 
range  of  the  FAA's  safety-related 
rulemaking  activity.  The  FAA  sought 
this  advice  to  develop  better  rules  in 
less  overall  time  and  using  fewer  FAA 
resources  than  previously  needed.  The 
committee  provides  the  FAA  firsthand 
information  and  insight  from  interested 
parties  regarding  potential  new  rules  or 
revisions  of  existing  rules. 

There  are  74  member  organizations  on 
the  committee,  representing  a  wide 
range  of  interests  within  the  aviation 
community.  Meetings  of  the  committee 
are  open  to  the  public,  except  as 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 

The  ARAC  establishes  working  groups 
to  develop  recommendations  for 
resolving  specific  airworthiness  issues. 
Tasks  assigned  to  working  groups  are 
published  in  the  Federal  Register. 
Although  working  group  meetings  are  ' 
not  generally  open  to  the  public,  the 
FAA  solicits  participation  in  working 
groups  from  interested  members  of  the 
public  who  possess  knowledge  or 
experience  in  the  task  areas.  Working 
groups  report  directly  to  the  ARAC,  and 
the  ARAC  must  accept  a  working  group 
proposal  before  ARAC  presents  the 
proposal  to  the  FAA  as  an  advisory 
committee  recommendation. 

The  activities  of  the  ARAC  will  not, 
however,  circumvent  the  public 
rulemaking  procedures;  nor  is  the  FAA 
limited  to  the  nUe  language 
"recommended"  by  ARAC.  If  the  FAA 
accepts  an  ARAC  reconmiendation,  the 
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agency  proceeds  with  the  normal  public 
rulemaking  procedures.  Any  ARAC 
participation  in  a  rulemaking  package  is 
fully  disclosed  in  the  public  docket. 

Under  this  program,  the  FAA 
provides  ARAC  with  an  opportimity  to 
review,  discuss,  and  comment  on  the 
FAA's  draft  NPRM.  hi  the  case  of  this 
rulemaking,  ARAC  concurred  with  the 
draft  NPRM,  without  changes. 

Discussion  of  the  Proposal 

What  Is  the  General  Scope  of  the 
Proposal? 

The  scope  of  this  proposal  is  to  revise 
and  reorganize  the  existing  rules  in  14 
CFR  part  25  to  provide  the  following: 

1.  Clarification  of  the  existing  design 
requirements  for  doors. 

2.  Definitive  criteria  for  the  door 
design  requirements  that  are  covered  in 
the  existing  rules  by  general  text. 

3.  Additional  fail-safe  requirements 
and  detailed  door  design  requirements, 
based  on  the  recommendations  of  the 
NTSB  and  the  ATA,  and  on  ciurent 
industry  practice. 

What  Definitions  Apply  to  the  Proposed 
Rule? 

To  understand  the  rest  of  this 
proposal,  the  following  definitions  are 
helpful: 

A  latch  is  a  movable  mechanical 
element  that,  when  engaged,  prevents 
the  door  from  opening. 

A  lock  is  a  mechanical  element  that 
monitors  the  latch  position  and,  when 
engaged,  prevents  the  latch  from 
becoming  disengaged. 

Latched  means  the  latches  are  fully 
engaged  with  their  structural 
counterparts  and  held  in  position  by  the 
latch  operating  mechanism. 

Locked  means  the  locks  are  fully 
engaged. 

Latching  mechanism  includes  the 
latch  operating  mechanism  and  the 
latches. 

Locking  mechanism  includes  the  lock 
operating  mechanism  and  the  locks. 

Closed  means  the  door  has  been 
placed  within  the  doorframe  in  such  a 
position  that  the  latches  can  be  operated 
to  the  "latched"  condition. 

Fully  closed  means  the  door  is  placed 
within  the  doorframe  in  the  position 
that  it  will  occupy  when  the  latches  are 
in  the  latched  condition. 

'  What  Are  the  Specific  Proposed 
Changes? 

This  action  proposes  changes  mainly 
to  §  25.783,  "Doors."  First,  the  tide  of 
§  25.783  would  be  changed  from  the 
current  "Doors"  to  "Fuselage  doors"  to 
more  accurately  reflect  the  applicability 
of  this  revised  section.  The  term 


"doors,"  as  used  in  this  proposed 
revision  of  §  25.783,  would  also  include 
hatches,  openable  windows,  access 
panels,  covers,  etc.,  on  the  exterior  of 
the  fuselage  that  do  not  require  the  use 
of  tools  to  open  or  close.  This  also 
would  include  each  door  or  hatch 
through  a  pressiue  bulkhead,  including 
any  bulkhead  that  is  specifically 
designed  to  function  as  a  secondary 
pressure  bulkhead  under  the  prescribed 
failure  conditions  of  14  CFR  part  25. 

Other  specific  changes  to  §  25.783  are 
as  follows: 

Proposed  Changes  to  §  25 .  783(a) 

The  format  and  portions  of  the  text  of 
paragraph  (a)  would  be  totally  revised. 
The  proposed  text  would  describe  the 
types  of  doors  to  which  this  section  of 
the  regulations  is  applicable,  and  would 
clarify  the  fact  that  the  requirements 
apply  to  the  unpressurized  portions  of 
flight  as  well  as  to  pressiu-ized  flight. 

Proposed  paragraph  (a)  also  would 
provide  the  general  design  requirements 
for  doors.  These  general  design 
requirements  are  not  substantively 
different  from  the  requirements 
contained  in  existing  §  25.783.  A 
reference  to  the  locking  requirements  in 
§  25.607  ("Fasteners")  would  be 
included  in  paragraph  (a).  Experience 
has  shown  that  it  is  advisable  to  add 
this  reference  to  ensure  that  these 
requirements  are  not  overlooked  during 
the  door  design  process.  One  provision 
of  this  proposed  requirement,  which  is 
new,  would  require  the  removal  of  all 
power  that  could  initiate  the  unlatching 
and  unlocking  of  the  door  during  flight. 
It  is  based  on  NTSB  Safety 
Recommendation  A-92-21,  discussed 
previously. 

Proposed  Changes  to  §  25.783(b) 

Paragraph  (b)  would  be  revised  to 
require  safeguards  against  both 
inadvertent  and  deliberate  opening  of 
doors  during  flight.  It  would  clarify  the 
existing  requirement  that  doors  must  be 
prevented  from  opening  inadvertently 
(that  is,  not  deliberately,  and  without 
forethought,  consideration,  or 
consultation)  by  people  on  board  the 
airplane  during  flight.  The  intent  of  this 
requirement  is  to  protect  both  the 
passenger  and  the  airplane  from  hazards 
resulting  from  the  unintentional  actions 
by  persons  on  board. 

In  addition,  the  proposal  would  make 
it  clear  that  the  door  must  be 
safeguarded  against  the  deliberate 
opening  during  flight  by  persons  on 
board.  The  proposed  text  requires  that 
the  possibility  of  deliberate  opening  be 
minimized.  The  intent  of  this 
requirement  is  that,  for  doors  in 
pressiuized  compartments,  it  should  not 


be  possible  to  open  the  doors  after 
takeoff,  when  the  compartment  is 
pressured  to  a  significant  level.  (During 
approach,  takeoff,  and  landing  when 
compartment  differential  pressure  is 
lower,  intentional  opening  may  be 
possible;  however,  during  these  short 
phases  of  the  flight,  all  passengers  are 
expected  to  be  seated  with  seat  belts 
fastened.  The  exposure  to  deliberate 
opening  would  therefore  be  minimized.) 
Further  guidance  on  this  subject  is  given 
in  draft  Advisory  Circular  25.783-lX, 
discussed  later  in  this  document. 

Further,  for  doors  that  can  be  opened 
under  significant  cabin  pressure,  or  for 
doors  in  non-pressurized  airplanes,  the 
use  of  an  auxiliary  seeming  means,  such 
as  speed-activated  or  barometrically- 
activated  devices,  may  be  necessary. 
Paragraph  (b)  would  require  that,  if 
auxiliary  devices  are  used,  they  must  be 
designed  so  no  single  failure  or 
malfunction  could  prevent  more  than 
one  exit  fixjm  opening.  Past 
interpretations  of  existing  paragraph  (f) 
have  residted  in  this  type  of  design 
requirement  being  applied  to  type 
certification  projects. 

Proposed  Changes  to  25.783(c) 

Paragraph  (c)  would  restate  the 
existing  requirements  of  paragraph  (f) 
for  a  provision  to  prevent  the  airplane 
from  becoming  pressurized  if  the  door  is 
not  fully  closed,  latched,  and  locked. 
The  current  requirement  states: 

External  doors  must  have  provisions 
to  prevent  the  initiation  of 
pressurization  of  the  airplane  to  an 
unsafe  level  if  the  door  is  not  fully 
closed  and  locked  *  *  *" 

However,  this  proposal  would  remove 
the  phrase,  "the  initiation  of  from  this 
text  because  it  is  inconsistent  and 
confusing  with  regard  to  a  common 
method  of  preventing  pressurization 
that  employs  vent  doors.  Mechanical 
vent  doors  allow  the  pressiu-ization 
system  to  initiate  and  a  small  amount  of 
pressure  may  exist  as  the  air  flows 
through  the  vents.  The  revised  text 
would  correct  this  inconsistency.  It  also 
would  allow  for  certain  types  of  doors 
that: 

•  Can  safely  and  reliably  act  as  their 
own  venting  mechanism  when  not  fully 
closed  and  latched;  or 

•  Would  automatically  close  and 
latch,  as  appropriate  to  the  door  design, 
before  an  imsafe  level  of  pressure  is 
reached. 

For  these  doors  without  an 
independent  means,  the  assessment  for 
a  safe  and  reliable  closing  would 
include  consideration  of  single  failures 
and  adverse  conditions,  such  as  debris 
in  the  doorway. 
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Paragraph  {c)(l)  would  provide  a 
definitive  criterion  for  the  reliability 
level  of  the  pressurization  prevention 
system  and  would  read:  "The  provision 
must  be  designed  to  hmction  after  any 
single  failiue,  or  after  any  combination 
of  failures  not  shown  to  be  extremely 
improbable."  This  criterion  is  consistent 
with: 

•  The  interpretation  of  the  general 
text  of  the  existing  rule,  and 

•  Tlie  current  industry  practice  for 
new  designs. 

The  FAA  does  not  intend  that  the 
proposed  criterion  impose  a  new  level 
of  reliability  for  mechanical  vent 
systems  that  is  more  stringent  than  that 
established  by  typical  fail-safe  designs. 
However,  it  would  provide  a  definitive 
criterion  for  use  in  evaluating  these  vent 
systems  or  other  systems  that  may 
interconnect  with  the  airplane's 
pressurization  system.  A  means  for 
preventing  pressurization  that  functions 
with  a  high  degree  of  reliability  despite 
operator  and  flightcrew  errors  would  be 
consistent  with  NTSB  Safety 
Reconunendation  A-89-094,  described 
previously,  which  recommends  fail-safe 
features  that  accoimt  for  conceivable 
htunan  errors. 

Paragraph  (c)(2)  would  exempt  certain 
doors  that  meet  the  requirements  of 
proposed  paragraph  (h)  from  the 
requirement  to  have  a  separate  means  to 
prevent  pressurization.  Generally  such 
doors  would  have  to  either  remain  open, 
so  that  pressimzation  cannot  take  place, 
or  must  close  and  latch  as 
pressimzation  takes  place.  Under  this 
provision,  these  doors  would  have  to  be 
shown  not  to  create  a  hazardous 
condition,  assiuning  single  failures  in 
the  latching  mechanism  as  well  as  jams 
due  to  failiu-es  or  debris.  This  would 
have  to  be  shown  ft-om  every  possible 
position  during  the  pressurization 
process.  This  proposal  formalizes  and 
standardizes  previous  equivalent  level 
of  safety  findings  made  under  the 
provisions  of  §  21.21(b)(1). 

Proposed  Changes  to  §  25.783(d) 

Paragraph  (d)  would  provide 
requirements  for  the  detail  design  and 
fail-safe  featiu-es  of  latching  and  locking 
mechanisms.  Advisory  Circular  (AC) 
25.783-1  "Fuselage  Doors,  Hatches,  and 
Exits,"  dated  December  10, 1986, 
currently  recommends  some  of  these 
design  features;  the  proposed  rule 
would  make  these  features  mandatory. 

The  detail  design  requirements  for 
latches  and  locks  contained  in  this 
proposal  are  consistent  with  current 
industry  practice,  as  applied  to  doors 
whose  initial  movement  is  not  inward. 
However,  the  applicability  of  the 
proposed  requirement  would  be 


extended  to  any  door,  regardless  of  the 
direction  of  initial  movement. 

Paragraph  (d)  also  would  require  the 
latching  mechanism  to  be  designed  to 
eliminate  forces  that  would  drive  the 
latches  to  the  open  position.  However, 
the  FAA  recognizes  there  still  may  be 
ratcheting  forces  that  could 
progressively  move  the  latches  to  the 
unlatched  position.  Therefore,  the  rule 
also  would  require  the  latching  system 
to  be  designed  such  that  the  latches  are 
positively  secured  without  regard  to  the 
position  of  the  locks. 

Proposed  paragraph  (d)(3)(iii) 
contains  the  requirement  for  a  fail-safe 
criterion  for  the  locking  system  that 
would  apply  only  to  outward  opening 
doors  while  imder  pressure.  Since  all 
the  locks  are  usually  designed  as  a 
single  locking  system,  it  is  possible  that 
single  failures  in  the  locking  system 
could  result  in  the  unlocking  of  several 
or  all  the  latches.  Although  the  latches 
would  continue  to  be  held  in  the 
latched  position  by  the  latch  system 
securing  means,  the  FAA  has 
determined  that,  for  the  most  critical 
designs,  during  pressurized  flight,  single 
failiues  in  the  locking  system  should 
not  unlock  more  latches  than  are  needed 
to  restrain  the  door. 

Proposed  paragraphs  (d)(5)  and  (6) 
contain  detail  requirements  for  the  lock 
elements  and  locking  system  to  ensiue 
that  they  will  restrain  the  latches  under 
anticipated  loading  conditions,  and  to 
ensure  that  the  locks  cannot  be  engaged 
unless  the  door  is  properly  latched. 
Experience  has  shown  these  featiires  to 
be  fundamental  to  the  design  of  a  safe 
door. 

Finally,  proposed  paragraph  (d)(7) 
would  exclude  the  requirement  for  a 
locking  system  from  any  door  for  which 
unlatching  was  not  a  hazard.  In  that 
case,  a  locking  mechanism  would  not 
add  to  the  safety  of  the  door,  since 
unlatching  (which  is  what  a  locking 
mechanism  is  supposed  to  prevent)  does 
not  create  a  hazardous  condition. 

Proposed  Changes  to  §  25.783(e) 

Paragraph  (e)  would  require  warning, 
caution,  and  advisory  indications  for 
doors.  These  requirements  for 
indication  are  similar  to  the  current 
provisions  for  indication  of  door  status 
in  this  section,  but  provide  added 
featiues  consistent  with  NTSB  and  ATA 
recommendations.  The  prescribed 
"improbable"  level  for  an  erroneous 
indication  that  the  door  is  fully  closed, 
latched,  and  locked  is  proposed  to  be 
the  same  as  the  requirement  of  existing 
paragraph  (e).  However,  the 
applicability  would  be  extended  to  each 
door,  if  unlatching  of  the  door  in  flight 
coiild  be  a  hazard. 


Paragraph  (e)  also  would  require  an 
aural  warning  before  takeoff  for  any 
door  that  is  not  fully  closed,  latched, 
and  locked  if  opening  of  the  door  would 
not  allow  safe  flight.  The  FAA  has 
determined  that  this  requirement  is 
necessary,  based  on  service  history, 
including  the  crash  of  an  airplane 
shortly  after  takeoff  as  a  result  of 
aerodynamic  interference  &t>m  an  open 
cargo  door.  This  system  should  function 
in  a  manner  similar  to  the  takeoff 
configiuation  warning  systems  required 
by  §25.703  ("Takeoff  warning  system"). 

Paragraph  (e)  also  would  require  that 
there  be  a  positive  means  to  display 
indications  and  signals  to  the  door 
operator.  This  proposed  requirement  is 
consistent  with  NTSB  Safety 
Recommendation  A-89-093,  discussed 
previously. 

Proposed  Changes  to  §  25.783(f) 

This  proposal  would  revise  paragraph 

(f)  to  require  a  provision  for  direct 
visual  inspections  to  determine  that  the 
door  is  fully  closed,  latched,  and  locked. 
The  specific  location  and  quantity  of  the 
viewing  means  would  depend  on  the 
specific  design,  but  might  not  require  a 
viewing  means  for  each  lock,  provided 
that  the  number  of  visual  indicators 
provided  would  not  give  a  false 
indication.  This  proposed  requirement 
is  similar  to  that  of  the  existing 
paragraph  (b),  which  requires  a  means 
for  direct  visual  inspection  of  the 
locking  mechanism.  However,  this 
proposal  would  extend  the  requirements 
to  apply  to  any  door,  irrespective  of  the  - 
direction  of  initial  movement,  if  the 
unlatched  door  could  be  a  safety  hazard. 

Proposed  Changes  to  §  25.783(g) 

This  proposal  woidd  revise  paragraph 

(g)  to  provide  relief  from  certain 
requirements  of  the  current  rule  that  are 
applicable  to  access  panels  not  subject 
to  pressurization  and  for  which  opening 
would  be  inconsequential  to  safety.  In 
addition,  the  proposal  would  provide 
relief  from  certain  of  the  current 
requirements  applicable  to: 

•  Maintenance  doors  that  are  not  a 
safety  hazard  if  opened;  and 

•  Removable  emergency  exits, 
because  they  are  not  used  in  normal 
operation  and  therefore  not  subjected  to 
the  same  level  of  human  error,  abuse, 
and  damage  as  other  doors  and  hatches. 

Proposed  Changes  to  §  25.783(h) 

Paragraph  (h)  would  prescribe  detail 
design  features  that  a  door  would  need 
to  have  if  it  were  to  be  considered  as  a 
door  that  is  "not  a  hazard"  when  this 
phrase  is  used  in  other  paragraphs  of 
§  25.783.  This  paragraph  effectively 
defines  the  criteria  under  which  a  door 
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could  become  a  potential  hazard.  The 
criteria  include  hazards  due  to 
decompression,  aerodynamic 
interference,  interaction  with  other 
systems  or  structiue  (for  example, 
through  the  door  departing  the  airplane 
and  impacting  an  engine  or  control 
surface).  For  the  piuposes  of  this 
determination,  opening  by  persons  is 
treated  separately  from  the  tendency  of 
the  door  to  remain  closed  when  under 
pressure.  However,  both  are 
considerations  that  must  be  satisfied  to 
determine  that  the  door  is  not  a  hazard. 

Proposed  Changes  to  §25.783(0  . 

The  current  requirements  of 
paragraph  (i)  that  apply  to  the  design  of 
air  stairs  (integral  stair  installed  in  a 
passenger  entry  door  that  is  qualified  as 
a  passenger  emergency  exit)  would  be 
removed  from  existing  §  25.783  and 
added  in  §  25.810  ("Emergency  egress 
assist  means  and  escape  routes")  as  a 
new  paragraph  (e),  without  change  in 
text.  The  FAA  considers  that 
manufacturers,  applicants,  and  others 
seeking  compliance  with  rules  would  be 
better  served  by  having  these 
requirements  located  in  the  same 
section  of  the  rules  where  other  related 
requirements  are  found. 

Proposed  Changes  to  §  25.783(j) 

The  special  requirement  for  lavatory 
doors  contained  in  current  paragraph  (j) 
would  be  removed  and  placed  in  a  new 
§  25.820  ("Lavatory  doors"),  with  only 
minor  editorial  changes  in  text.  The 
FAA  considers  that  less  confusion  will 
be  caused,  and  the  regulated  public  will 
be  better  served,  if  all  requirements 
about  this  particular  subject  are  located 
in  one  separate  place. 

Other  Proposed  Changes 

Several  other  provisions  currently  in 
§  25.783  would  be  deleted,  since  they 
duplicate  the  requirements  applicable  to 
emergency  exit  design  that  are 
contained  in,  or  would  be  moved 
without  substantive  change  to,  other 
sections  of  part  25.  The  FAA  considers 
that  less  confusion  would  be  caused, 
and  that  the  regulated  public  would  be 
better  served,  if  all  requirements 
concerning  a  particular  subject  are 
located  in  one  place.  The  FAA  proposes 
the  following  specific  changes: 

§  25.809(b)  ("Emergency  exit 
arrangement"): 

This  paragraph  would  be  revised  by 
adding  a  new  paragraph  (b)(3)  to  require 
that  each  emergency  exit  must  be 
capable  of  being  opened,  when  there  is 
no  fuselage  deformation,  "even  though 
persons  may  be  crowded  against  the 
door  on  the  inside  of  the  airplane."  This 
specific  requirement  is  ciuxently  a  part 


of  §  25.783(b),  but  is  more  appropriate 
as  part  of  the  emergency  exit 
arrangement  requirements  of  §  25.809. 

§  25.809(c): 

This  paragraph  would  be  revised  to 
include  the  requirement  that  the  means 
of  opening  emergency  exits  also  must  be 
marked  so  it  can  be  readily  located  and 
operated,  even  in  darkness.  This 
requirement  is  currently  located  in 
§  25.783(b),  but  is  more  appropriate  as 
part  of  the  emergency  exit  arrangement 
requirements  of  §  25.809. 

§  25.809(f): 

This  paragraph  would  be  revised  to 
require  that  the  external  door  be  located 
where  persons  using  it  will  not  be 
endangered  by  the  propellers  when 
appropriate  operating  procedures  are 
used.  This  requirement  currently  is 
foimd  in  §  25.783(d),  but  is  more 
applicable  to  the  emergency  exit 
arrangement  requirements  of  §  25.809. 
Existing  §  25.809(f)  is  redundant  with 
the  requirements  for  locking 
mechanisms  contained  in  §  25.783. 

In  addition,  the  FAA  is  also  proposing 
to  correct  an  error  in  the  current 
regulations  as  follows: 

§  25.807  ("Emergency  exits"): 

Existing  §  25.783  requires  that 
passenger  entry  doors  also  meet  the 
airworthiness  standards  required  for 
emergency  exits.  In  addition,  the  current 
JAR  25.807,  issued  by  the  European 
JAA,  requires  that  certain  other  fuselage 
doors,  as  well  as  passenger  entry  doors, 
meet  the  same  standards  as  emergency 
exits.  Before  the  adoption  of 
Amendment  25-88  (61  PR  57956, 
November  8,  1996),  part  25  also 
contained  a  requirement  similar  to  that 
of  JAR  25.807;  however,  that 
requirement  was  unintentionally 
omitted  when  Amendment  25-88  was 
adopted.  This  proposed  rule  would 
correct  this  discrepancy  by  setting  forth 
this  requirement  in  a  revised 
§  25.807(h),  and  by  revising  §  25.783  to 
refer  to  that  section. 

Specifically,  the  proposed  §  25.807(h) 
would  be  revised  to  refer  to  "other 
exits"  that  must  meet  the  applicable 
emergency  exit  requirements  of 
§§  25.809  through  25.812.  Those  exits 
include: 

•  Each  emergency  exit  in  the 
passenger  compartment  in  excess  of  the 
minimum  number  of  required 
emergency  exits; 

•  Floor-level  doors  or  exits  that  are 
accessible  from  the  passenger 
compartment  and  larger  than  a  Type  II 
exit,  but  less  than  46  inches  wide;  and 

•  Other  ventral  or  tail  cone  passenger 
exits. 

This  provision  is  intended  to  address 
doors  or  other  means  of  egress 
accessible  from  the  passenger  cabin.  The 


width  limit  of  46  inches  was  derived 
from  cargo  doors  that  have  been 
installed  in  smaller  transport  category 
airplanes.  That  is,  cargo  doors  are  not 
required  to  be  exits.  However,  this 
provision  does  not  relieve  any 
emergency  exit  for  which  passenger 
credit  is  received  from  any  of  the 
applicable  requirements. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

The  FAA  also  proposes  to  revise  AC 
25.783-1.  The  revised  AC  would 
describe  an  acceptable  means,  but  not 
the  only  means,  for  complying  with  the 
proposed  revised  regulations  described 
in  this  NPRM.  The  AC  would  provide 
guidance  for  showing  compliance  with 
structural  and  functional  safety 
standards  for  doors  and  their  operating 
systems.  The  availability  of  the 
proposed  AC  revision  for  public 
comment  will  be  announced  in  the 
Federal  Register  in  the  near  future. 

What  Regulatory  Analyses  and 
Assessments  Has  the  FAA  Conducted? 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  also  requires  the  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  of 
U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits,  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  annually  (adjusted  for 
inflation). 

The  FAA  has  determined  that  this 
proposal  has  minimal  costs,  and  that  it 
is  neither  "a  significant  regulatory 
action"  as  defined  in  Executive  Order 
12866,  nor  "significant"  as  defined  in 
DOT'S  Regulatory  Policies  and 
Procedures.  Further,  this  proposed  rule 
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would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  would  reduce  barriers  to 
international  trade,  and  would  not 
impose  an  Unfunded  Mandate  on  state, 
local,  or  tribal  governments,  or  on  the 
private  sector. 

The  DOT  Order  2100.5  prescribes 
policies  and  procedxu-es  for 
simplification,  analysis,  and  review  of 
regulations.  If  it  is  determined  that  the 
expected  impact  is  so  minimal  that  the 
proposed  rule  does  not  warrant  a  fuU 
evaluation,  a  statement  to  that  effect  and 
the  basis  for  it  is  included  in  the 
proposed  regulation.  Accordingly,  the 
FAA  has  determined  that  the  expected 
impact  of  this  proposed  rule  is  so 
minimal  that  the  proposed  rule  does  not 
warrant  a  full  evaluation.  We  provide 
the  basis  for  this  determination  as 
follows. 

Currently,  airplane  manufacturers 
must  satisfy  both  part  25  and  the 
European  JAR-25  standards  to 
certificate  transport  category  aircraft  in 
both  the  United  States  and  Europe. 
Meeting  two  sets  of  certification 
requirements  raises  the  cost  of 
developing  a  new  transport  category 
airplane  often  with  no  increase  in 
safety.  In  the  interest  of  fostering 
international  trade,  lowering  the  cost  of 
aircraft  development,  and  making  the 
certification  process  more  efficient,  the 
FAA,  JAA,  and  aircraft  manufacturers 
have  been  working  to  create,  to  the 
maximum  possible  extent,  a  single  set  of 
certification  requirements  accepted  in 
both  the  United  States  and  Europe.  As 
explained  in  detail  previously,  these 
effijrts  are  referred  to  as 
"harmonization." 

The  proposed  rule  would  amend  the 
current  fuselage  door  standard 
contained  in  14  CFR  part  25  with  a  new 
improved  door  standard.  This  new 
standard  would  set  forth,  as  a  regulatory 
requirement,  some  of  the  existing 
technical  guidance  criteria  that  have 
been  determined  to  be  necessary  for 
safety  but  which,  up  to  this  point,  have 
not  been  included  in  the  regulations.  In 
addition,  the  proposed  rule  addresses 
reconunendations  fi'om  the  NTSB  and 
the  Air  Transport  Association  (ATA) 
task  force  on  doors. 

If  adopted,  the  proposal  would 
harmonize  the  FAA  and  JAA 
requirements  for  fuselage  doors. 
Adopting  this  proposal  woidd  also 
relieve  a  certification  burden  on 
industry  by  eliminating  regulatory 
differences  between  the  airworthiness 
standards  and  related  guidance  material 
of  the  United  States  and  Europe. 


Costs  of  the  Proposed  Rule 

The  FAA  identified  only  one  section, 
25.783(b),  of  the  proposed  rule  where 
manufacturers  indicated  that  a 
measurable  cost  would  exist.  For  the 
other  proposed  changes,  the  FAA  has 
not  made  specific  cost  estimates  but  has 
provided  qualitative  cost  indications. 

1.  Paragraph  25.783(a)  is  descriptive 
and  has  no  expected  cost. 

2.  Pamgmpb  25.783(b)  relates  to 
opening  by  persons.  The  requirement  to 
consider  deliberate  opening  is  new,  but 
is  expected  to  be  accommodated  in 
existing  design  practices  for  all  but  one 
United  States  manufacturer. 
(Requirements  regarding  inadvertent 
o[>ening  are  not  new).  One  manufacturer 
would  incur  an  estimated  cost  of  $0.75 
million,  which  woidd  include  the 
requirements  for  the  prevention  of 
intentional  opening  of  the  doors. 

3.  Paragmph  25.783(c)  covers  means 
to  prevent  pressurization.  The 
requirement  to  consider  single  failures 
in  the  pressurization-inhibit  system  is 
new,  but  is  believed  to  be  industry 
practice.  Thus,  there  is  likely  to  be  very 
little,  if  any,  cost  for  a  new  design.  The 
provision  to  permit  certain  doors  to 
forego  this  system  is  actually  cost- 
relieving,  and  could  result  in  a  minor 
cost  reduction  in  some  cases. 

4.  Pamgraph  25.783(d)  covers 
latching  and  locking.  Most  of  these 
changes  are  the  incorporation  of 
recommendations  cvurently  contained 
in  an  advisory  circular.  The  vast 
majority  of  airplanes  already  comply, 
and  basic  design  practice  is  to  comply 
with  these  requirements.  Therefore, 
these  requirements,  while  new,  should 
have  minimal  cost  impact.  The 
reqmrement  for  each  latch  to  have  a 
lock,  which  must  monitor  the  latch 
position,  is  a  formahzation  of  existing 
practice.  The  requirement  to  eliminate 
forces  in  the  latching  mechanism  that 
could  load  the  locks  is  new,  and  may 
not  be  complied  with  in  all  cases 
currently  .  The  FAA  believes  that  these 
costs,  are  minimal. 

5.  Paragraph  25.783(e)  covers 
warning,  caution,  and  advisory    ' 
indications.  The  reliability  of  the  door 
indication  system  would  be  required  to 
be  higher  for  all  doors.  This  would  have 
only  a  small  cost  impact,  as  would  the 
requirement  for  an  aural  warning  for 
certain  doors,  and  the  requirement  to 
provide  an  indication  to  the  door 
operator. 

6.  Paragmph  25.783(f)  contains  the 
visual  inspection  provision 
requirement.  The  requirement  for  direct 
visual  inspection  is  extended  to  more 
door  types,  and  may  add  costs  in  $ome 
cases. 


7.  Paragmph  25. 783(g)  deals  with 
certain  maintenance  doors,  removable 
emergency  exits,  and  access  panels.  The 
current  nile  does  not  provide  the  relief 
that  the  proposed  rule  does,  although 
the  AC  has  indicated  that  reUef  is 
possible.  This  provision  could  reduce 
costs  in  some  cases. 

8.  Pamgmph  25.783(h)  covers  doors 
that  are  not  a  hazard  and  is  intended  to 
provide  relief  for  certain  doors,  so  it 
could  reduce  costs. 

9.  Pamgmphs  25.783(i).  25.783(j), 
25.809(b),  25.809(c),  and  25.809(f)  move 
text  to  another  section. 

10.  Pamgraph  25.807  simply  corrects 
an  unintended  deletion. 

Simunary  of  Benefit  and  Cost 
Considerations 

The  proposed  rule  is  expected  to: 

•  Maintain  or  provide  a  slight 
increase  in  the  level  of  safety, 

•  Have  only  a  relatively  small  effect 
on  costs  when  compared  to  current 
industry  practice,  and 

•  Provide  some  cost  savings  to 
manufactiirers  by  avoiding  dupUcative 
testing  and  reporting  that  could  result 
from  the  existence  of  differing 
requirements  imder  the  current 
standards. 

This  rule  would  codify  existing 
guidance,  standard  industry  practice, 
and  industry  recommendations  for  the 
design  standards  for  fuselage  doors, 
which  would  prevent  a  reoccurrence  of 
the  1974  accident.  The  FAA  believes 
that  the  cost  savings  from  a  single 
certification  requirement  exceed  the 
minimal  additional  compliance  cost.- 
The  FAA  therefore  considers  that  the 
proposed  rule  would  be  cost-beneficial. 
This  is  reinforced  by  industry's  support 
for  the  proposal.  We  invite  comments 
on  the  effects  of  this  proposed 
regulation.  We  would  particularly 
appreciate  relevant  quantitative  data 
relating  to  any  additional  costs  (or 
reductions  in  costs)  believed  likely  to 
result  &t)m  the  proposed  rule.  The  costs 
of  interest  are  the  increases  or  decreases, 
compared  to  costs  associated  with  what 
is  believed  likely  to  be  industry  practice 
in  the  absence  of  the  proposed  rule. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980,  50  U.S.C.  601-612,  as  amended, 
establishes  "as  a  principle  of  regtdatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the     ' 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle. 
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the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  businesses  and 
governments. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  If 
the  determination  is  that  the  rule  will, 
the  Agency  must  prepare  a  regulatory 
flexibility  analysis  as  described  in  the 
RFA. 

If,  however,  an  agency  determines 
that  a  proposed  or  final  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  considers  that  this  proposed 
rule  would  not  have  a  significant  impact 
on  a  substantial  niunber  of  small  entities 
for  two  reasons: 

First,  the  proposed  rule  is  expected  to 
provide  relief  from  some  regulatory 
costs.  The  proposed  rule  would  require 
that  manufacturers  of  transport  category 
aircraft  meet  a  single  certification 
requirement,  rather  than  different 
standards  for  the  United  States  and 
Europe.  Manufacturers  of  the  affected 
airplanes  are  believed  to  already  meet 
most  standards  that  would  be  required 
by  the  proposed  rule,  or  expect  to  meet 
most  of  these  standards. 

Second,  all  affected  U.S.  transport- 
aircraft  category  manufacturers  exceed 
the  Small  Business  Administration 
small-entity  criterion  of  1 ,500 
employees  for  aircraft  manufacturers,  as 
published  by  the  Small  Business 
Administration  in  13  CFR  part  121, 
Small  Business  Size  Regulations;  Size 
Standards,  (65  FR  53533,  September  5, 
2000).  The  cvirrent  U.S.  part  25  airplane 
manufacturers  include:  Boeing,  Cessna 
Aircraft,  Gulfstream  Aerospace,  Learjet 
(owned  by  Bombardier),  Lockheed 
Martin,  McDonnell  Douglas  (a  wholly- 
owned  subsidiary  of  The  Boeing 
Company),  Raytheon  Aircraft,  and 
Sabreliner  Corporation.  All  of  these 
manufacturers  have  more  than  1 ,500 
employees  and  therefore  do  not  qualify 
as  small  entities. 

Since  there  are  no  affected  small 
entity  manufactiu^rs  of  the  airplanes 
covered  by  the  proposed  rule,  the  FAA 
certifies  that  this  proposed  nde  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  proposed  rule  and  has 
determined  that  it  would  reduce  trade 
barriers  by  narrowing  the  differences 
between  U.S.  standards  and  European 
international  standards. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  codified 
in  2  U.S.C.  1532-1538,  enacted  as 
Public  Law  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditiue  by  State,  local,  and  tribal 
govenunents,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year. 

This  proposed  rule  does  not  contain 
a  Federal  intergovernmental  or  private 
sector  mandate  that  exceeds  $100 
million  in  any  year;  therefore,  the 
requirements  of  the  Act  do  not  apply. 

What  Other  Assessments  Has  the  FAA 
Conducted? 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
nde  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  We  therefore 
determined  that  this  notice  of  proposed 
ndemaking  would  not  have  federalism 
implications. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
biudens  imposed  on  the  public.  We 
have  determined  that  there  are  no  new 
information  collection  requirements 
associated  with  this  proposed  nde. 


International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  the  FAA's  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  We  have 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  this  proposed 
regulation. 

Environmental  Analysis 

FAA  Order  1050. ID  defines  the  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  the  FAA  Order 
1050.1D,  appendix  4,  paragraph  4{}), 
this  proposed  rulemaking  action 
qualifies  for  a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  proposed 
rule  has  been  assessed  in  accordance 
with  the  Energy  Policy  and 
Conservation  Act  (EPCA)  and  Public 
Law  94-163,  as  amended  (43  U.S.C. 
6362),  and  the  FAA  Order  1053.1.  It  has 
been  determined  that  it  is  not  a  major      * 
regulatory  action  imder  the  provisions 
of  the  EPCA. 

Regulations  Affecting  Intrastate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  Title  14  of  the 
CFR  in  a  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  the 
certification  of  future  designs  of 
transport  category  airplanes  and  their 
subsequent  operation,  it  could,  if 
adopted,  affect  intrastate  aviation  in 
Alaska.  The  FAA  therefore  specifically 
requests  comments  on  whether  there  is 
justification  for  applying  the  proposed 
rule  differently  to  intrastate  operations 
in  Alaska. 

Plain  Language 

In  response  to  the  June  1, 1998, 
Presidential  memorandum  regarding  the 
issue  of  plain  language,  the  FAA  re- 
examined the  writing  style  currently 
used  in  the  development  of  regulations. 
The  memorandum  requires  Federal 
agencies  to  communicate  clearly  with 
the  public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
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document  is  clear,  and  in  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  http:// 
www.plainlanguage.gov. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Recording 
and  recordkeeping  requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  25  of  Title  14, 
Code  of  Federal  Regulations,  as  follows: 

PART  2S— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702.  and  44704. 

2.  Section  25.783  is  revised  to  read  as 
follows: 

§25.783    Fuselage  doors. 

(a)  General.  This  section  applies  to 
fuselage  doors,  which  includes  all 
doors,  hatches,  openable  windows, 
access  panels,  covers,  etc.,  on  the 
exterior  of  the  fuselage  that  do  not 
require  the  use  of  tools  to  open  or  close. 
This  also  applies  to  each  door  or  hatch 
through  a  pressure  bulkhead,  including 
any  bulkhead  that  is  specifically 
designed  to  function  as  a  secondary 
bulkhead  under  the  prescribed  failiure 
conditions  of  part  25.  These  doors  must 
meet  the  requirements  of  this  section, 
taking  into  account  both  pressurized 
and  unpressurized  flight,  and  must  be 
designed  as  follows: 

(1)  Each  door  must  have  means  to 
safeguard  against  opening  in  flight  as  a 
result  of  mechanical  failure,  or  failure  of 
each  single  structural  element. 

(2)  Each  door  that  could  be  a  hazard 
if  it  unlatches  must  be  designed  so  that 
opening  during  pressurized  and 
unpressurized  flight  from  the  fully 
closed,  latched,  and  locked  condition  is 
extremely  improbable.  This  must  be 
shown  by  safety  analysis. 

(3)  Each  element  of  each  door 
operating  system  must  be  designed  or, 
where  impracticable,  distinctively  and 
permanently  marked,  to  minimize  the 
probability  of  incorrect  assembly  and 
adjustment  that  could  result  in  a 
malfunction. 

(4)  All  sources  of  power  that  could 
initiate  unlocking  or  unlatching  of  each 
door  must  be  automatically  isolated 
from  the  latching  and  locking  systems 


prior  to  flight  and  it  must  not  be 
possible  to  restore  power  to  the  door 
diu-ing  flight. 

(5)  Each  removable  bolt,  screw,  nut, 
pin,  or  other  removable  fastener  must 
meet  the  locking  requirements  of 
§25.607. 

(6)  Certain  doors,  as  specified  by 
§  25.807(h),  must  also  meet  the 
applicable  requirements  of  §§  25.809 
through  25.812  for  emergency  exits. 

(b)  Opening  by  persons.  There  must 
be  a  means  to  safeguard  each  door 
against  opening  during  flight  due  to 
inadvertent  action  by  persons.  In 
addition,  design  precautions  must  be 
taken  to  minimize  the  possibility  for  a 
person  to  open  a  door  intentionally 
during  flight.  If  these  precautions 
include  the  use  of  auxiliary  devices, 
those  devices  and  their  controlling 
systems  must  be  designed  so  that: 

(1)  no  single  failure  will  prevent  more 
than  one  exit  from  being  opened,  and 

(2)  failures  that  would  prevent 
opening  of  the  exit  after  landing  are 
improbable. 

(c)  Pressurization  prevention  means. 
There  must  be  a  provision  to  prevent 
pressurization  of  the  airplane  to  an 
imsafe  level  if  any  door  subject  to 
pressurization  is  not  fully  closed, 
latched,  and  locked. 

(1)  The  provision  must  be  designed  to 
function  after  any  single  failure,  or  after 
any  combination  of  failures  not  shown 
to  be  extremely  improbable. 

(2)  Doors  that  meet  the  conditions 
described  in  paragraph  (h)  of  this 
section  are  not  required  to  have  a 
dedicated  pressurization  prevention 
means  if,  from  every  possible  position  of 
the  door,  it  will  remain  open  to  the 
extent  that  it  prevents  pressurization  or 
safely  close  and  latch  as  pressurization 
takes  place.  This  must  also  be  shown 
with  each  single  failure  and 
malfunction,  except  that: 

(i)  with  failures  or  malfunctions  in  the 
latching  mechanism,  it  need  not  latch 
after  closing,  and 

(ii)  with  januning  as  a  result  of 
mechanical  failure  or  blocking  debris, 
the  door  need  not  close  and  latch  if  it 
can  be  shown  that  the  pressurization 
loads  on  the  jammed  door  or 
mechanism  would  not  result  in  an 
unsafe  condition. 

(d)  Latching  and  locking.  The  latching 
and  locking  mechanisms  must  be 
designed  as  follows: 

(1)  There  must  be  a  provision  to  latch 
each  door. 

(2)  The  latches  and  their  operating 
mechanism  must  be  designed  so  that, 
under  all  airplane  flight  and  ground 
loading  conditions,  with  the  door 
latched,  there  is  no  force  or  torque 
tending  to  unlatch  the  latches,  hi 


addition,  the  latching  system  must 
include  a  means  to  secure  the  latches  in 
the  latched  position.  This  means  must 
be  independent  of  the  locking  system. 

(3)  Each  door  subject  to 
pressurization,  and  for  which  the  initial 
opening  movement  is  not  inward, 
must — 

(i)  have  an  individual  lock  for  each 
latch, 

(ii)  have  the  lock  located  as  close  as 
practicable  to  the  latch,  and 

(iii)  be  designed  so  that,  during 
pressurized  flight,  no  single  failure  in 
the  locking  system  would  prevent  the 
locks  from  restraining  the  latches  as 
necessary  to  secure  the  door. 

(4)  Each  door  for  which  the  initial 
opening  movement  is  inward,  and 
unlatching  of  the  door  could  result  in  a 
hazard,  must  have  a  locking  means  to 
prevent  the  latches  from  becoming 
disengaged.  The  locking  means  must 
ensure  sufficient  latching  to  prevent 
opening  of  the  door  even  with  a  single 
failure  of  the  latching  mechanism. 

(5)  It  must  not  be  possible  to  position 
the  lock  in  the  locked  position  if  the 
latch  and  the  latching  mechanism  are 
not  in  the  latched  position. 

(6)  It  must  not  be  possible  to  unlatch 
the  latches  with  the  locks  in  the  locked 
position.  Locks  must  be  designed  to 
withstand  the  limit  loads  resulting 
from — 

(i)  the  maximum  operator  effort' when 
the  latches  are  operated  manually; 

(ii)  the  powered  latch  actuators,  if 
installed;  and 

(iii)  the  relative  motion  between  the 
latch  and  the  structural  counterpart. 

(7)  Each  door  for  which  unlatching 
would  not  result  in  a  hazard  is  not 
required  to  have  a  locking  mechanism 
meeting  the  requirements  of  paragraphs 
(d)(3)  through  (d)(6)  of  this  section. 

(e)  Warning,  caution,  and  advisory 
indications.  Doors  must  be  provided 
with  the  following  indications: 

(1)  There  must  be  a  positive  means  to 
indicate  at  the  door  operator's  station 
for  each  door  that  all  required 
operations  to  close,  latch,  and  lock  the 
door  have  been  completed. 

(2)  There  must  be  a  positive  means 
clearly  visible  from  the  operator  station 
for  each  door  to  indicate  if  the  door  is 
not  fully  closed,  latched,  and  locked  for 
each  door  that  could  be  a  hazard  if 
unlatched. 

(3)  There  must  be  a  visual  means  on 
the  flight  deck  to  signal  the  pilots  if  any 
door  is  not  fully  closed,  latched,  and 
locked.  The  means  must  be  designed 
such  that  any  failure  or  combination  of 
failures  that  would  result  in  an 
erroneous  closed,  latched,  and  locked 
indication  is  improbable  for — 
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(i)  each  door  that  is  subject  to 
pressurization  and  for  which  the  initial 
opening  movement  is  not  inward,  or 

(ii)  each  door  that  could  be  a  hazard 
if  unlatched. 

(4)  There  must  be  an  aural  warning  to 
the  pilots  prior  to  or  during  the  initial 
portion  of  takeoff  roll  if  any  door  is  not 
fully  closed,  latched,  and  locked,  and  its 
opening  would  prevent  a  safe  takeoff 
and  retiun  to  landing. 

(f)  Visual  inspection  provision.  Each 
door  for  which  unlatching  could  be  a 
hazard  must  have  a  provision  for  direct 
visual  inspection  to  determine,  without 
ambiguity,  if  the  door  is  fully  closed, 
latched,  and  locked.  The  provision  must 
be  permanent  and  discernible  under 
operational  lighting  conditions,  or  by 
means  of  a  flashlight  or  equivalent  light 
source. 

(g)  Certain  maintenance  doors, 
removable  emergency  exits,  and  access 
panels.  Some  doors  not  normally 
opened  except  for  maintenance 
purposes  or  emergency  evacuation  and 
some  access  panels  need  not  comply 
with  certain  paragraphs  of  this  section 
as  follows: 

(1)  Access  panels  that  are  not  subject 
to  cabin  pressurization  and  would  not 
be  a  hazard  if  open  during  flight  need 
not  comply  with  paragraphs  (a)  through 
(f)  of  this  section,  but  must  have  a 
means  to  prevent  inadvertent  opening 
during  flight. 

(2)  Inward-opening  removable 
emergency  exits  that  are  not  normally 
removed,  except  for  maintenance 
purposes  or  emergency  evacuation,  and 
flight  deck-openable  windows  need  not 
comply  with  paragraphs  (c)  and  (f)  of 
this  section. 

(3)  Maintenance  doors  that  meet  the 
conditions  of  paragraph  (h)  of  this 
section,  and  for  which  a  placard  is 
provided  limiting  use  to  maintenance 
access,  need  not  comply  with 
paragraphs  (c)  and  (f)  of  this  section. 

(h)  Doors  that  are  not  a  hazard.  For 
the  purposes  of  this  section,  a  door  is 
considered  not  to  be  a  hazard  in  the 
unlatched  condition  during  flight, 
provided  it  can  be  shown  to  meet  all  of 
the  following  conditions: 

(1)  Doors  in  pressurized 
compartments  would  remain  in  the  fully 
closed  position  if  not  restrained  by  the 
latches  when  subject  to  a  pressure 
greater  than  '/:;  psi.  Opening  by  persons, 
either  inadvertently  or  intentionally. 


need  not  be  considered  in  making  this 
determination. 

(2)  The  door  would  remain  inside  the 
airplane  or  remain  attached  to  the 
airplane  if  it  opens  either  in  pressurized 
or  unpressurized  portions  of  the  flight. 
This  determination  must  include  the 
consideration  of  inadvertent  and 
intentional  opening  by  persons  during 
either  pressurized  or  unpressurized 
portions  of  the  flight. 

(3)  The  disengagement  of  the  latches 
during  flight  would  not  allow 
depressurization  of  the  cabin  to  an 
unsafe  level.  This  safety  assessment 
must  include  the  physiological  effects 
on  the  occupants. 

(4)  The  open  door  during  flight  would 
not  create  aerodynamic  interference  that 
could  preclude  safe  flight  and  landing. 

(5)  The  airplane  would  meet  the 
structural  design  requirements  with  the 
door  open.  This  assessment  must 
include  the  aeroelastic  stability 
requirements  of  §  25.629,  as  well  as  the 
strength  requirements  of  this  subpart. 

(6)  The  unlatching  or  opening  of  the 
door  must  not  preclude  safe  flight  and 
landing  as  a  result  of  interaction  with 
other  systems  or  structures. 

3.  Amend  §  25.807  by  revising 
paragraph  (h)  to  read  as  follows: 

§25.807    Emergency  exits. 

***** 

(h)  Other  exits.  The  following  exits 
also  must  meet  the  applicable 
emergency  exit  requirements  of 
§§  25.809  through  25.812,  and  must  be 
readily  accessible: 

(1)  Each  emergency  exit  in  the 
passenger  compartment  in  excess  of  the 
minimum  number  of  required 
emergency  exits. 

(2)  Any  other  floor-level  door  or  exit 
that  is  accessible  from  the  passenger 
compartment  and  is  as  large  or  larger 
than  a  Type  II  exit,  but  less  than  46 
inches  wide. 

(3)  Any  other  ventral  or  tail  cone 
passenger  exit. 
***** 

4.  Amend  §  25.809  by  adding  a  new 
paragraph  (b)(3)  and  by  revising 
paragraphs  (c)  and  (f)  to  read  as  follows: 

§  25.809    Emergency  exit  arrangement. 

***** 

(b)*  *  * 

(3)  Even  though  persons  may  be 
crowded  against  the  door  on  the  inside 
of  the  airplane. 


(c)  The  means  of  opening  emergency 
exits  must  be  simple  and  obvious;  may 
not  require  exceptional  effort;  and  must 
be  arranged  and  marked  so  that  it  can 
be  readily  located  and  operated,  even  in 
darkness.  Internal  exit-opening  means 
involving  sequence  operations  (such  as 
operation  of  two  handles  or  latches,  or 
the  release  of  safety  catches)  may  be 
used  for  flightcrew  emergency  exits  if  it 
can  be  reasonably  established  that  these 
means  are  simple  and  obvious  to 
crewmembers  trained  in  their  use. 
***** 

(f)  Each  door  must  be  located  where 
persons  using  them  will  not  be 
endangered  by  the  propellers  when 
appropriate  operating  procedures  are 
used. 
***** 

5.  Amend  §  25.810  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  25.81 0    Emergency  egress  assist  means 
and  escape  routes. 

***** 

(e)  If  an  integral  stair  is  installed  in  a 
passenger  entry  door  that  is  qualified  as 
a  passenger  emergency  exit,  the  stair 
must  be  designed  so  that,  under  the 
following  conditions,  the  effectiveness 
of  passenger  emergency  egress  will  not 
be  impaired: 

(1)  The  door,  integral  stair,  and 
operating  mechanism  have  been 
subjected  to  the  inertia  forces  specified 
in  §  25.561(b)(3),  acting  separately 
relative  to  the  surrounding  structure. 

(2)  The  airplane  is  in  the  normal 
ground  attitude  and  in  each  of  the 
attitudes  corresponding  to  collapse  of 
one  or  more  legs  of  the  landing  gear. 
***** 

6.  Add  a  new  §  25.820  to  read  as 
follows: 

§  25.820    Lavatory  doors. 

All  lavatory  doors  must  be  designed 
to  preclude  anyone  from  becoming 
trapped  inside  the  lavatory.  If  a  locking 
mechanism  is  installed,  it  must  be 
capable  of  being  unlocked  from  the 
outside  without  the  aid  of  special  tools. 

Issued  in  Renton,  Washington,  on 
December  20,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-581  Filed  1-13-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  121 

[Docket  No.  FAA-2002-14081;  NPRM  No. 
Oa-02] 

RIN  212a-AH67 

Transponder  Continuous  Operation 

agency:  Federal  Aviation 
Administration  (FAA).  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposal  would  amend 
the  instrument  and  equipment 
requirements  for  airplanes  operated  in 
domestic,  flag,  and  supplemental 
operations.  Specifically,  the  Federal 
Aviation  Administration  (FAA) 
proposes  to  require  affected  airplanes  to 
have  the  capability  to  help  assure 
unmediate  activation  of  the  designated 
air  traffic  control  (ATC)  hijack  alert 
code,  and  continuous  transmission  of 
that  code  to  ATC  during  a  hijack 
situation.  The  FAA  is  proposing  this 
action  in  response  to  the  heightened 
threat  to  U.S.  civil  aviation.  The  FAA 
believes  that  this  capability  would  help 
provide  ATC  personnel  with  more  time 
to  initiate  a  national  security  response 
to  a  potential  airplane  hijack  situation. 
DATES:  Send  yoiu-  comments  on  or 
before  March  17,  2003. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2002- 
14081  at  the  beginiiing  of  your 
comments. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportation  at  die  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dins.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  E.  Jennings,  Aircraft 
Certification  Service,  Aircraft 
Engineering  Division,  AIR-130,  Federal 
Aviation  Administration,  c/o  Atlanta 
ACO,  1895  Phoenix  Boulevard,  Suite 
450,  Adanta,  GA  30349;  telephone  (770) 
703-6090;  facsimile  (770)  703-6055,  e- 
mail  Richardjennings@faa.gov. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
or  federalism  impacts  that  might  result 
from  adopting  the  proposals  in  this 
dociunent.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
reconunended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  conunents. 

We  will  file  comments  we  receive  in 
the  docket,  as  well  as  a  report 
summarizing  each  substantive  public 
contact  with  FAA  persormel  concerning 
this  proposed  rulemaking.  The  docket  is 
available  for  public  inspection  before 
and  after  the  comment  closing  date.  If 
you  wish  to  review  the  docket  in 
person,  go  to  the  address  in  the 
ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  web  address  in  the 
ADDRESSES  section. 

Comments  regarding  national  security 
information  or  sensitive  security 
information  should  not  be  submitted 
directly  to  the  public  docket.  These 
comments  should  be  submitted 
according  to  procedures  for 
safeguarding  sensitive  security 
information  and  sent  to:  Armen  A. 
Sahagian,  Office  of  Civil  Aviation 
Security,  Program  Manager,  Aircraft 
Security,  ACP-400,  Room  323, 
Transportation  Security  Administration, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  Docket  No. 
FAA-2002-14081.  Questions  on  these 
procedures  may  be  directed  to  Armen 
Sahagian.  These  comments  will  be 
reviewed  to  determine  appropriateness 
for  inclusion  in  the  public  docket 
system. 

Before  acting  on  this  proposal,  we 
will  consider  all  comments  we  receive 
on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  proposal  in  light  of  the 
conunents  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appeal's.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 


(1)  Go  to  the  seairch  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
five  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  niunber  of  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  web  page  at  http:// 
www.faa.gov/avr/armhome.htm  or  the 
Govenunent  Printing  Office's  web  page 
at  http://www.access.gpo.gov/su_docs/ 
aces/acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1 ,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number,  notice 
number,  or  amendment  niunber  of  this 
rulemaking. 

Background 

On  September  11,2001,  foiu  U.S.- 
registered  commercial  airliners 
operating  under  the  provisions  of  14 
CFR  part  121  were  hijacked  and 
subsequently  crashed,  resulting  in  great 
loss  of  life  and  extensive  damage  to 
occupied  buildings.  In  order  to  reduce 
the  likelihood  of  such  an  event 
reocciuring,  the  FAA  initiated  a 
complete  review  of  aircraft  and  airport 
seciuity  procedures.  Based  on  this 
review,  the  FAA  has  determined  that  it 
is  necessary  to  propose  certain  new 
regulations  that  would  increase  the 
desired  level  of  safety  and  security. 

If  adopted,  these  proposed 
amendments  would  require  that  a  single 
action  by  the  pilot  or  copilot  (or  flight 
engineer,  where  appropriate) 
immediately  activate  the  air  traffic 
control  (ATC)  transponder  beacon  code 
"7500,"  which  is  the  International  Civil 
Aviation  Organization  (ICAO)  code 
indicating  to  ATC  that  an  aircraft  is 
being  subjected  to  unlawful 
interference,  that  is,  being  hijacked. 

Before  the  events  of  September  11,  a 
flight  crew  would  have  responded 
appropriately  to  an  airborne  hijack 
situation  by  acceding  to  a  hijacker's 
demands,  flying  the  aircraft  to  the 
instructed  destination,  and  allowing  the 
appropriate  authorities  to  resolve  the 
situation.  Before  September  11, 
however,  no  one  had  envisioned  a 
hijacking  situation  in  which  a  hijacker 
would  take  control  of  a  commercial 
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aircraft  and  successfully  use  that  aircraft 
as  a  weapon.  Of  the  four  aircraft 
involved  in  the  events  of  September  1 1 , 
none  of  the  flight  crews  were  able  to 
switch  to  the  designated  hijack  alert 
code,  thus  delaying  ATC  awareness  of 
the  unfolding  situation.  Further,  the 
transponders  on  three  of  the  four 
airplanes  ceased  replying  to  ATC  radar 
interrogations  within  minutes  of 
departing  from  their  assigned  routes. 
These  events  have  changed  profoundly 
the  way  in  which  a  future  hijack 
situation  may  be  handled,  and  more 
generally,  our  concept  of  what  is 
considered  appropriate  aviation  safety 
and  security. 

In  response  to  the  events  of 
September  1 1 ,  the  Secretary  of 
Transportation  established  the  Rapid 
Response  Teams  (RRT)  for  Aircraft 
Security  and  Airport  Security  to  identify 
measures  to  improve  aviation  security. 
The  Aircraft  Security  Team  was 
composed  of  individuals  from  the 
aviation  industry,  including  airplane 
designers  and  manufacturers,  airline 
operators,  airline  pilots,  and  flight 
attendants.  Additionally,  the  teams 
consulted  with  and  considered  input 
from  concerned  private  citizens  and 
other  sectors  of  industry.  The  RRT  for 
Aircraft  Security  considered  changes  to 
aircraft  design  and  operation  that  could 

(1)  deny  or  at  least  delay  any 
unauthorized  access  to  the  flight  deck, 

(2)  better  train  crewmembers  to  deal 
with  security  risks,  and  (3)  ensiue  the 
flow  of  information  from  an  aircraft  to 
ATC.  The  RRT  for  Airport  Security 
focused  on  such  issues  as  improved 
screening  of  passengers,  baggage,  and 
aircraft  and  airport  personnel  prior  to 
direct  contact  with  an  aircraft. 

On  October  1,  2001,  the  RRT  for 
Aircraft  Security  submitted  its  report  to 
the  Secretary  of  Transportation  for 
consideration.  [This  report  is  available 
in  Docket  No.  FAA-2002-14081.]  The 
report  included  17  recommendations  to 
help  counter  a  situation  in  which  an 
airplane  might  be  hijacked  and  used  as 
a  weapon.  Recommendation  No.  16 
called  for  the  creation  of  an  FAA- 
industry  task  force  to  determine  the 
necessary  modifications  for  airplane ' 
transponders  to  assure  continuous 
transmission  of  a  hijack  signal,  even  if 
the  fight  deck-selected  code  or  function 
is  disabled.  The  task  force  was  to 
examine  the  following;  all  alternatives 
that  would  allow  pilots  the  ability  to  set 
and  lock-in  the  hijack  code  so  that  a 
hijacker  could  not  disable  it;  a  "panic 
button"  that  would  initiate  the  hijack 
code  diuing  an  emergency  situation; 
and  an  independent  transponder  that 
could  not  be  disabled  by  the  hijacker. 


Based  on  that  RRT  recommendation, 
the  Air  Transport  Association  of 
America  (ATA)  volunteered  to  facilitate 
formation  of  an  FAA-Industry 
Transponder  Task  Force.  The  Task 
Force  was  composed  of  representatives 
from  U.S.  and  foreign  passenger  and 
cargo  airlines;  FAA;  Transport  Canada; 
various  industry  associations;  research 
and  development  centers  funded  by  the 
U.S.  Government;  and  manufactiuers  of 
airplanes,  transponders,  and 
transponder  controls. 

At  the  time  the  Task  Force  was 
formed,  several  design  concepts  that 
could  potentially  satisfy  RRT 
Recommendation  No.  16  had  been 
formulated.  In  evaluating  these  concepts 
and  other  suggestions,  the  Task  Force 
assumed  as  its  basis  that  any 
transponder  system  modifications 
should  (1)  allow  for  the  rapid  selection 
of  the  hijack  alert  code,  and  (2)  assure 
continuous  transmission  of  this  code 
once  it  had  been  activated.  The  Task 
Force  also  assimied  that  the  flight  deck 
doors  on  airplanes  operated  imder  part 
121  would  be  modified  for  increased 
strength,  allowing  additional  time  for 
the  flight  crew  to  initiate  the  hijack  alert 
code. 

The  Task  Force  evaluated  the  three 
most  promising  design  concepts  and 
submitted  a  final  report  to  the  FAA  on 
November  5,  2001.  The  report  also 
identified  potential  vulnerabilities  in 
the  various  design  concepts,  and 
therefore,  because  of  national  security 
considerations,  the  details  of  this  report 
are  not  being  released  to  the  general 
public  for  review  or  placed  in  the  public 
docket.  However,  this  proposed  rule  is 
based,  in  part,  on  the  efforts  of  the  Task 
Force.  A  redacted  version  of  this  report 
is  available  in  Docket  No.  FAA-2002- 
14081. 

These  actions  taken  by  the  FAA  and 
the  aviation  industry  following  the 
events  of  September  1 1  are  directly  in 
line  with  the  Aviation  and 
Transportation  Security  Act  of  2001 
(Act),  Public  Law  107-71.  Section  104. 
Paragraph  (b),  S  ib-Paragraph  (2),  of  the 
Act  states  that  "the  FAA  Administrator 
may  develop  and  implement  methods  to 
ensure  continuous  operation  of  an 
aircraft  transponder  in  the  event  of  an 
emergency." 

Related  Activity 

In  response  to  the  September  1 1 
attacks,  the  FAA  has  initiated  several 
regulatory  actions.  On  January  10,  2002, 
the  FAA  issued  a  final  rule  temporarily 
authorizing  variances  from  existing 
flightcrew  compartment  door  design 
standards  for  the  doors  and  allowing  for 
approval  for  return  to  service  of 
modified  airplanes  without  prior 


approved  data  if  the  modification 
constitutes  a  major  alteration.  This  rule 
mandated  these  modifications  on 
aircraft  in  certain  passenger  and  cargo 
carrying  operations.  Also  on  January  10, 
2002.  the  FAA  issued  a  final  rule 
requiring  certain  airplanes  operated 
imder  part  121  to  be  equipped  with  a 
means  to  protect  the  flight  deck  from 
unauthorized  intrusion  and  small  arms 
fire  or  fragmentation  devices.  The  FAA 
believes  these  related  rulemaking 
activities  will  significantly  reduce  the 
danger  to  the  fljong  public  by 
preventing  future  terrorists  from  gaining 
access  to  an  airplane's  flight  deck. 

Since  this  document  was  drafted,  a 
niunber  of  other  security  measures  have 
been  adopted  in  response  to  the 
Aviation  Security  Act  of  2001.  The  FAA 
welcomes  and  encourages  comments 
about  how  this  proposal,  when 
considering  these  other  seciirity 
measures  that  have  been  adopted, 
would  contribute  further  to  safety  and 
security  and  how  this  additional 
proposal  would  affect  the  aviation 
industry. 

Current  Requirements 

All  air  carrier  aircraft  are  required  to 
be  equipped  with  an  ATC  transponder 
(see  14  CFR  91.215  and  121.345),  which 
in  normal  operation  provides  a  radar 
beacon  identity  code  and  altitude 
(Modes  3A/C)  for  ATC  use  in 
controlling  aircraft  in  en  route  and 
terminal  areas  of  operations.  Ehuing 
normal  operations  it  is  expected  that  a 
flight  crew  could  manually  dial-in  a 
new  ATC-directed  Mode  3A 
transponder  radar  beacon  code,  through 
the  transponder  control  panel,  in 
roughly  five  to  ten  seconds.  However, 
under  the  stress  of  a  hijack  situation  it 
may  take  considerably  longer  than  ten 
seconds  to  dial-in  the  designated  hijack' 
alert  code,  or  it  may  not  be  possible  at 
all  if  the  flight  crew  is  distracted  by  a 
flight  deck  intruder.  In  addition,  during 
a  hijack  situation,  Ihe  current 
requirements  do  not  prevent  an 
airplane's  ATC  transponder  from  being 
switched  to  the  "standby"  position,  or 
having  its  circuit  breaker  "pulled"^ 
actions  which  would  disable  the 
transponder's  response  to  an  ATC 
ground  radar  beacon  interrogation. 

The  designated  hijack  alert  code  is 
"7500,"  which  is  defined  in  section 
2.1.4  of  Volume  IV  of  the  International 
Civil  Aviation  Organization  (ICAO) 
Annex  10  as  the  appropriate  code  to 
indicate  to  ATC  that  an  aircraft  is  being 
subjected  to  unlawful  interference. 

General  Discussion  of  the  Proposal 

If  an  aircraft  were  to  be  used  as  a 
terrorist  weapon,  there  are  niunerous 
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targets  of  opportunity  that  could  be 
destroyed  by  a  large  airplane.  With  this 
in  mind,  the  FAA  proposes  to  add  a  new 
§  121.346  to  require  all  airplanes 
operated  under  part  121  to  be  modified 
to  provide  the  capability  for  the 
immediate  notification  to  ATC  of  a 
hijack  situation,  and  for  the  transponder 
to  continuously  transmit  the  emergency 
transponder  code  once  activated.  At  this 
time,  the  FAA  is  proposing  that  the  rule 
should  apply  only  to  passenger  and 
cargo  airplanes  operated  imder  part  121. 
The  FAA  invites  interested  persons  to 
comment  on  the  applicability  of  these 
requirements  to  aircraft  operated  under 
14  CFR  parts  91,  125,  129,  or  135.  If  the 
FAA  determines  that  additional  aircraft 
should  be  included,  a  separate  proposal 
will  be  issued. 

Paragraph  (a)  of  the  proposed  rule 
would  require  that  a  single  action  would 
inunediately  set  the  airplane's  ATC 
transponder  Mode  3A  beacon  code  to 
"7500,"  which  would  be  picked  up  by 
ATC  ground  surveillance  radar.  The 
proposal  would  require  the  "single 
action"  method  of  activation,  for 
example  a  switch  or  a  button,  to  be 
accessible  to  both  the  pilot  and  copilot 
(and  flight  engineer,  where  appropriate). 
The  FAA  believes  that  activation 
through  a  single  action  would  greatly 
enhance  the  flight  crew's  ability  to 
quickly  enable  the  transponder  hijack 
adert  code  and  thus  ensure  faster 
recognition  of  the  hijack  situation  by 
ATC.  However,  the  FAA  also  has 
determined  that  there  should  be  a 
means  to  protect  against  unintentional 
activation  of  the  hijack  alert  code. 
Therefore,  as  an  example,  a  motion  that 
lifts  a  guarded  switch  or  breaks  a 
frangible  wire  in  the  process  of 
activation  would  still  be  considered  a 
.  single  action. 

Paragraph  (b)  of  the  proposed  rule 
would  require  that  three  conditions  be 
met  upon  activation  of  the  hijack  alert 
code.  Paragraph  {b)(l)  would  require 
that  the  transponder's  Mode  C,  or 
altitude  reporting  function,  be 
maintained  with  activation  of  the  hijack 
alert  code.  Altitude  reporting  would 
help  ATC  positively  identify  the 
hijacked  airplane,  and  keep  other 
aircraft  safely  out  of  its  projected  path. 

Paragraph  (b)(2)  would  require  that  a 
visual  indication  be  provided  to  the 
flight  crew  as  positive  feedback  of 
activation.  A  recent  incident  has  shown 
the  FAA  the  importance  of  this  feedback 
to  the  flight  crew.  An  airplane  with  a 
system  similar  to  that  proposed  by  this 
rule  departed  on  a  flight  without 
realizing  that  the  hijack  alert  code  had 
been  activated.  Upon  takeoff,  ATC 
immediately  detected  the  hijack  alert 
code  and  challenged  the  flight  crew. 


The  airplane  subsequently  returned  to 
its  departure  airport,  escorted  by  two 
military  fighter  aircraft.  On  further 
investigation,  it  was  determined  that  the 
airplane's  hijack  alert  code  had  been 
activated  unintentionally  by  ground 
personnel.  Had  the  flight  crew  been 
provided  a  visual  indication  that  the 
system  had  been  activated,  the  crew 
could  have  corrected  the  situation 
before  departure,  averting  a  cost  to  the 
airline  and  disruption  to  the  flow  of  the 
local  air  traffic. 

Paragraph  (b)(3)  would  require 
installation  considerations  to  help 
ensure  continuous  operation  of  the  ATC 
transponder  hijack  alert  code  once  it  is 
activated.  The  FAA  believes  that 
continuous  operation  considerations 
should  include  inhibiting  any  further 
inputs  from  the  ATC  transponder 
control  panel,  for  example  any  attempts 
to  change  beacon  codes  or  to  switch  the 
transponder  to  standby,  as  well  as  for 
improving  the  security  for  electrical 
power  to  the  transponder  equipment.  In 
addition,  the  FAA  believes  that  resetting 
the  ATC  transponder  to  a  normal  mode 
of  operation  should  be  through  a  ground 
action  by  appropriate  personnel.  Where 
practical,  this  resetting  action  should 
not  be  accessible  from  within  the 
airplane.  Because  inhibiting  any  further 
inputs  to  the  transponder  control  panel 
would  also  prevent  tiuiiing  off  altitude 
reporting  at  the  request  of  ATC,  the 
flight  crew  would  be  unable  to  comply 
with  the  requirements  of  §  91 .21 7(a). 
Therefore,  paragraph  (b)(3)  also  would 
provide  relief  fit)m  §  91.217(a)  when  the 
capability  described  in  proposed 
§121.346  is  activated. 

Common  airplane  transponder 
installations  provide  for  separate 
electrical  power  breakers  in  the  flight 
deck  for  each  of  the  two  installed  ATC 
transponders.  As  proposed,  this  rule 
would  require  (upon  activating  the 
hijack  alert  code)  the  removal  of  power 
from  the  electrical  breakers  for  the  ATC 
transponders  in  the  flight  deck,  and  the 
transfer  of  power  to  remotely  mounted 
breakers  not  accessible  from  the  flight 
deck  or  cabin.  This  design  change 
would  prevent  removing  electrical 
power  from  the  transponders  as  flight 
crews  would  perform  when  required  to 
do  so. 

Because  the  FAA  does  not  want  to 
cause  a  complete  redesign  of  an 
airplane's  electrical  system,  and  because 
the  FAA  realizes  that  transponder 
operation  could  be  silenced  by  the 
removal  of  all  electrical  power,  the  FAA 
has  used  the  phrase  "*    *   *  must  not  be 
able,  by  reasonable  means,  to  disable  the 
transponder  *  *  *  "  to  mean  that  no 
person  onboard  the  airplane  should  be 
able  to  remove  power  fr'om  the 


transponder  simply  by  pulling  the 
associated  circuit  breaker. 

Deactivation  of  the  ATC  transponder 
by  means  of  removal  of  significant 
airplane  electrical  power  to  the 
detriment  of  airplane  operations  or 
obtaining  access  to  a  part  of  the  airplane 
normally  not  accessible  by  the  crew,  are 
not  considered  reasonable. 

It  is  expected  that  most  part  121 
operators  will  add  the  capability 
required  by  §  121.346  to  function  with 
the  existing  ATC  transponder 
equipment  installed  on  their  airplanes. 
However,  some  operators  may  desire  not 
to  alter  their  existing  equipment 
configuration,  and  instead  choose  to 
install  an  additional  and  dedicated  ATC 
transponder  to  meet  the  requirements  of 
this  proposed  rule.  Because  one  caimot 
assure  that  a  hijacker  will,  in  fact, 
disable  an  airplane's  normally  operating 
ATC  transponder,  it  is  possible  that 
more  than  one  transponder  could  be 
operating  and  attempting  to  respond  to 
the  ATC  secondary  surveillance 
interrogation.  This  could  result  in  an 
inaccurate  reply,  and  subsequent 
rejection  of  both  transponders'  Mode 
3A/C  beacon  codes  by  the  ATC  ground 
interrogator.  To  prevent  this  situation, 
operators  who  choose  to  install  an 
additional  and  dedicated  transponder  to 
meet  these  proposed  requirements 
should  provide  a  means  to  inhibit 
replies  from  all  other  ATC  transponders 
installed  on  the  airplane  at  the  time  that 
this  dedicated  ATC  transponder  is 
activated. 

Given  the  importance  of  these 
proposed  requirements,  the  FAA  would 
prefer  to  put  them  into  effect  as  quickly 
as  possible,  however,  the  FAA  is  aware 
that  operators  will  need  approved 
installation  data  in  order  to  accomplish 
the  airplane  modifications  required  by 
this  proposed  rule.  Therefore,  the  FAA 
proposes  a  compliance  date  of  March 
29,  2005.  This  date  also  was  selected  to 
coincide  with  the  cxirrent  compliance 
date  for  Terrain  Awareness  and  Warning 
Systems  (14  CFR  121.354(b)),  to 
minimize  the  amount  of  downtime  for 
any  given  airplane.  Assuming  that  the 
final  rule  for  this  proposal  is  issued  by 
December  31,  2002,  operators  would 
have  approximately  27  months  to 
accomplish  the  required  modifications. 
This  would  allow  approximately  6 
months  to  support  development  of  the 
approved  installation  data,  including  for 
example  equipment  modifications^ 
manufacturer's  service  bulletins,  and 
Supplemental  Type  Certificates,  and  21 
months  for  operators  to  schedule  the 
necessary  afrplane  downtime  to 
complete  the  actual  modification. 
Because  the  airplanes  in  question  are 
maintained  imder  a  continuous 


Federa]  Register / Vol.  68,  No.  9 /Tuesday,  January  14,  2003 / Proposed  Rules 


1945 


airworthiness  maintenance  program, 
which  includes  a  heavy  maintenance 
visit  scheduled  approximately  each  12 
months,  the  FAA  believes  that  operators 
could  conclude  any  modifications 
required  by  this  proposed  rule  within 
the  time  constraints  of  a  single  heavy 
maintenance  cycle.  The  FAA  believes 
the  March  2005  compliance  date  would 
minimize  the  financial  burden  for 
affected  operators  as  well  as  provide  a 
long-term  aviation  safety  benefit. 

Initial  Economic  Evaluation, 
Regulatory  Flexibility  Determination, 
Trade  Impact  Assessment,  and 
Unfunded  Mandates  Assessment 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
each  Federal  agency  proposing  or 
adopting  a  regulation  to  make  a 
reasoned  determination  that  the  benefits 
of  the  intended  regulation  justify  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  impact  of  regulatory 
changes  on  small  entities.  Third,  the 
Trade  Agreements  Act  prohibits 
agencies  from  setting  standards  that 
create  unnecessary  obstacles  to  the 
foreign  commerce  of  the  United  States. 
'  In  developing  U.S.  standards,  this  act 
requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  for 
U.S.  standards.  Foiuth,  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits,  and  other  effects 
of  proposed  and  final  rules.  An 
assessment  must  be  prepared  only  for 
rules  that  impose  a  Federal  mandate  on 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  on  the  private  sector,  likely 
to  result  in  a  total  expenditure  of  $100 
million  or  more  (adjusted  for  inflation) 
in  any  one  year. 

In  conducting  these  analyses,  the  FAA 
determined  the  following:  the  benefits 
of  this  proposed  rule  justify  its  costs;  it 
would  be  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of 
Executive  Order  12866;  it  would  be 
"significant"  as  defined  in  DOT'S 
Regulatory  Policies  and  Procedures;  it 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities;  it 
would  have  no  effect  on  trade-sensitive 
activity;  and  it  would  not  impose  an 
imfunded  mandate  on  State,  local,  or 
tribal  governments,  or  on  the  private 
sector.  These  analyses,  available  in  the 
docket,  as  summarized  below. 

Benefits  and  Costs 

This  proposed  rule  is  part  of  a  series 
of  rulemaking  actions  aimed  at 
preventing  or  deterring  a  similar 


occurrence  to  the  September  11  attacks. 
It  is  designed  to  ensure  immediate  ATC 
notification  of  a  hijack  situation,  and  to 
assist  in  maintaining  ATC  tracking  of 
the  hijacked  airplanes  for  purposes  of 
national  seciuity.  As  such,  the  benefits 
of  this  proposed  rule  are  to  ensure  the 
security  of  the  American  public. 

The  cost  of  another  catastrophic 
terrorist  act  cannot  be  reasonably 
measured  in  dollars.  As  it  was 
witnessed  on  September  11,  terrorist 
acts  can  result  in  the  complete 
destruction  of  an  aircraft  with  the  loss 
of  all  on  board,  and  with  collateral 
damage  far  exceeding  that  of  the  aircraft 
and  passengOTS.  The  main  benefit 
related  to  this  proposed  rule  is  the 
averted  loss  of  life  by  taking  corrective 
action. 

The  economic  and  social  costs  of  the 
September  11  attacks  have  been 
measured  In  the  billions  of  dollars,  and 
another  terrorist  attack  could  be  far 
more  costly.  Therefore,  the  FAA 
attributes  the  benefits  of  this  proposed 
rule  to  the  series  of  rules  designed  to 
ensiue  the  safety  and  seciirity  of  the 
American  public.  Such  benefits  cannot 
be  reasonably  quantified  nor  allocated 
between  the  multiple  actions  taken  to 
avoid  a  repeat  of  the  attack.  In  addition 
to  preventing  the  extraordinary  costs  of 
another  attack,  this  proposed  rule 
responds  to  the  interest  of  the  U.S. 
Congress  as  specified  in  the  Aviation 
and  Transportation  Seciuity  Act. 

The  FAA  estimates  that  7,394 
airplanes  would  be  potentially  affected 
by  the  proposed  rule.  Given  that  the 
deadline  to  comply  with  this  proposed 
rule  is  tentatively  set  for  March  2005  (27 
months  after  the  expected  issuance  of 
the  final  rule),  the  FAA  assiunes  that  all 
retrofitting  expenses  would  be  spread 
evenly,  on  a  monthly  basis,  between 
January  2003  and  March  2005. 

The  estimated  capital  cost  to  upgrade 
airplanes  with  transponders  capable  of 
continuous  operation  in  hijack  mode  is 
approximately  $3,000  for  each  airplane. 
This  figure  was  provided  by 
transponder  and  transponder  control 
maniifactiirers,  aircraft  manufacturers, 
and  airlines  that  received  quotes  from 
suppliers.  Piurchasing  the  compliant 
transponder  controls  or  software 
upgrade  for  a  fleet  of  7,394  airplanes 
would  cost  $22.2  million,  over  the 
three-year  period.  The  industry  also 
estimated  overall  certification  costs  for 
the  software  and  hardware  to  be 
$1,000,000,  to  be  incurred  in  2002. 

The  software  or  hardware  investment 
is  only  a  portion  of  the  cost  to  the 
industry.  Locking  a  transponder  into 
continuous  operation  is  a  relatively 
inexpensive  and  easy  solution.  Every 
transponder  manufacturer  claimed  that 


a  software  upgrade  would  not  require 
any  downtime.  The  transponder  could 
be  removed  from  the  airplane  in  a 
matter  of  minutes,  replaced  by  a 
substitute  transponder  while  the 
software  upgrades  were  implemented 
(airlines  indicated  an  abundance  of 
transponders),  and  then  reinstalled.  The 
simplest,  and  quickest,  solution  for 
some  operators  is  a  transponder 
software  upload,  which  is  expected  to 
be  on  the  market  for  less  than  $3,000, 
and  which  could  be  accomplished  on 
the  airplane  (that  is,  the  transponder 
would  not  have  to  be  removed).  This 
update  could  be  accomplished  in  about 
5  minutes,  and  would  allow  the 
transponder  to  lock  out  all  other  inputs 
after  the  hijack  alert  code  is  entered. 

To  comply  with  the  proposed  rule, 
operators  also  would  need  to  install  a 
method  of  rapid  activation  and  isolate 
electrical  power  to  the  transponder 
control  equipment.  The  labor  cost, 
therefore,  woidd  likely  be  the  same, 
regardless  of  the  solution  chosen, 
because  there  would  be  a  need  to  wire 
a  method  of  rapid  activation  and  isolate 
the  electrical  power.  Industry  identified 
these  tasks  as  being  labor-intensive. 
Airline  technicians  would  require 
approximately  52  work  hours  per 
aircraft  to  wire  a  method  of  rapid 
activation  and/or  install  a  transponder 
control  in  the  avionics  bay.  At  an 
average  hourly  rate  of  $50,  this 
translates  into  $19.2  million  to  retrofit 
the  entire  affected  fleet.  The  upgrade 
would  have  to  be  performed  during  a 
"C"  or  "D"  check,  or  place  the  aircraft 
out  of  service  for  a  2-day  period. 
Alternatively,  because  the  task  would 
not  need  to  be  completed  in  one  setting, 
the  wiring  could  be  performed  in  stages 
during  several  overnight  maintenance 
sessions.  In  addition,  the  parts  and 
supplies  for  this  wiring  would  cost 
about  $1,000  per  aircraft.  For  the  entire 
fleet,  this  woiild  mean  approximately 
$7.4  million  over  the  3  years. 

The  FAA  conservatively  estimated 
that  all  passenger  and  cargo  airplanes 
affected  by  the  proposed  rule  would 
incur  downtime  costs,  at  a  fleet- wide 
average  opportunity  cost  of  $5,178  per 
aircraft.  This  opportunity  cost  of  capital 
represents  the  return  foregone  by  having 
invested  in  the  airplane  rather  than 
investing  in  securities.  This  figure 
reflects  a  fleet-wide  average  value  of 
$15.0  miUion  per  airplane,  multiplied 
by  the  industry's  return  on  investment 
of  6.3  percent  for  the  year  2000,  for  2 
days  of  lost  service.  The  total  cost  of 
airplane  downtime  is  calculated  to  be 
approximately  $38.3  million,  spread 
over  the  3  years.  The  FAA  believes  the 
estimate  of  downtime  is  a  high-side 
estimate  because  most  operators  will 
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perform  the  conversion  during  normal 
scheduled  maintenance.  A  compliance 
date  of  2005  will  allow  operators 
adequate  time  to  schedule  the  upgrades 
within  regular  maintenance  intervals. 

Cumulatively,  the  proposed  rule  is 
expected  to  cost  the  industry  up  to 
$88.1  million  ($78.9  million  discounted) 
between  2002  and  2005.  However,  the 
cost  to  the  industry  could  be  as  low  as 
$49.8  million  ($44.6  miUion 
discounted),  if  no  downtime  costs  were 
incurred.  Accordingly,  the  FAA  believes 
that  the  proposed  rule  is  cost-beneficial 
and  is  necessary  to  ensure  the  level  of 
aviation  security  expected  by  the 
American  public. 

The  FAA  solicits  comments  from 
affected  entities  with  respect  to  these 
findings  and  determinations,  and 
requests  that  all  comments  be 
accompanied  by  clear  documentation. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  U.S.C.  601-612,  establishes  "as 
a  principle  of  regulatory  issuance  that 
agencies  shall  endeavor,  consistent  with 
the  objective  of  the  proposed  rule  and 
of  applicable  statutes,  to  fit  regulatory 
and  informational  requirements  to  the 
scale  of  the  business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 
Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear.  This  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
therefore  a  full  Regulatory  Flexibility 
Analysis  is  not  necessary. 

To  determine  the  potential  economic 
impact  on  small  entities  conducting 
business  as  part  121  operators,  the  FAA 
first  estimated  the  number  of  small 


entities  affected  by  this  proposed  rule. 
The  FAA  then  estimated  the  compliance 
cost  and,  subsequently,  the  economic 
impaet.  Using  the  criterion  from  the 
North  American  Industry  Classification 
System  of  the  Small  Business 
Administration  (SBA),  the  FAA 
identified  approximately  100  operators 
that  qualify  as  small  businesses,  and 
developed  a  random  list  of  50  air 
carriers  to  further  analyze. 

Estimating  the  compliance  cost  and 
economic  impact  for  each  small  entity 
involved  several  analytical  steps.  First, 
we  obtained  from  the  BACK  Associates 
Fleet  Database  the  fleet  of  aircraft 
operated  by  the  small  entities.  Second, 
we  estimated  the  purchase  and 
installation  cost  of  the  transponder 
solution  and  method  of  rapid  activation 
for  the  fleet  of  each  small  entity.  The 
piuchase  cost  of  the  transponder 
solution  was  estimated  to  be 
approximately  $3,000  per  airplane,  with 
an  additional  $1,000  in  parts  and 
supplies,  and  $2,600  in  labor. 
Additionally,  downtime  costs  were 
estimated  at  approximately  $5,178  per 
aircraft,  resulting  in  a  total  per  airplane 
cost  of  $11,778.  This  per  airplane  cost 
was  then  multiplied  by  the  number  of 
afl^ected  aircraft  in  the  air  carrier's  fleet 
to  obtain  a  total  cost  per  operator. 

The  degree  to  whicn  small  entities 
can  "afford"  the  cost  of  compliance  is 
determined  by  the  availability  of 
financial  resources.  The  implementation 
costs  of  this  proposed  rule  could  be 
financed,  paid  for  using  existing 
company  assets,  or  borrowed.  As  a 
proxy  for  the  firm's  ability  to  afford  the 
cost  of  compliance,  the  FAA  calculated 
the  ratio  of  the  total  cost  of  the  rule  as 
a  percentage  of  annual  revenue.  The 
FAA  expects  that  the  cost  of  the 
proposed  rule  would  exceed  2  percent 
of  total  revenue  for  no  more  than  two 
entities.  The  FAA  does  not  believe  that 
two  is  a  substantial  number  of  small 
entities. 

In  the  interest  of  fully  assessing  the 
impact  of  this  proposed  rule  on  small 
entities,  the  FAA  explored  the  potential 
competitive  impact.  The  FAA  examined 
the  route  structvues  and  specific  markets 
of  the  three  firms  who  would  be  most 
affected  (as  a  percentage  of  revenues)  by 
the  proposed  rule,  Chautauqua  Airlines, 
Pan  Am,  and  Grand  Canyon  Airlines. 
Chautauqua  Airlines  operates  imder  a 
codeshare  agreement  at  major  hubs  as 
an  America  West,  American  Airlines 
(since  the  purchase  of  TWA),  and  U.S. 
Airways  affiliate,  whereas  Pan  Am  is  an 
independent  airline  operating  mostly  at 
second-tier  airports.  These  two  air 
carriers  sometimes  compete  with  large 
airlines  (which  would  incur  the  same 
fixed  and  marginal  cost  per  airplane), 


but  many  routes  served  could  be 
considered  local  monopolies  in  which 
the  affected  airline  is  the  only  provider 
of  service.  As  a  result  of  operating  in 
these  "niche"  markets,  an  air  carrier 
would  be  able  to  pass  some  of  the  cost 
to  its  customers.  In  the  more 
competitive  air  tour  business,  keeping 
costs  down  is  critical,  because  affected 
air  carriers  likely  would  not  be  able  to 
pass  costs  down  to  customers.  However, 
Grand  Canyon  Airlines  is  a  dominant 
player  in  that  market  and  its  main 
competitors  are  not  other  airplane  tour 
operators,  but  rather  helicopter  tour 
operators,  with  significantly  higher 
operating  costs.  Thus,  as  a  result  of  this 
proposed  rule,  there  is  expected  to  be 
little  change  in  competition,  and  little 
change  in  market  share  within  the 
industry. 

Accordingly,  pursuant  to  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Federal  Aviation 
Administration  certifies  that  this 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979, 19 
U.S.C.  2531-2533,  prohibits  Federal 
agencies  from  engaging  in  any  standards 
or  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  uimecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards. 

In  accordance  with  the  above  statute,  • 
the  FAA  has  assessed  the  potential 
effect  of  this  proposed  rule  and  has 
determined  that  the  objective  of  this 
proposed  rule  is  the  safety  and  security 
of  the  United  States,  and  therefore  not 
considered  an  unnecessary  obstacle  to 
international  trade. 

Unfunded  Mandates  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  2  U.S.C. 
1531-1571,  requires  each  Federal 
agency,  to  the  extent  permitted  by  law, 
to  prepare  a  written  assessment  of  the 
effects  of  any  Federal  mandate  in  a 
proposed  or  final  agency  proposed  rule 
that  may  result  in  the  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  (adjusted  annually 
for  inflation)  in  any  one  year.  Section 
204(a)  of  the  Act,  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
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proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  wrhich 
supplements  section  204(a),  states  that 
before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
ta  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals  or  proposed  rules. 
This  proposed  rule  does  not  contain 
any  Federal  intergovernmental  or 
private  sector  mandate.  Therefore,  the 
requirements  of  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the^pact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  We 
have  determined  that  there  are  no  new 
information  collection  requirements 
associated  with  this  proposed  rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  hitematioucd 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  this  proposed  rule 
will  have  no  effect  on  ICAO  Standards 
and  Recommended  Practices  or  ICAO 
Procedures  for  Air  Navigation  Services 
during  normal  airplane  operations. 
However,  it  should  be  noted  that,  upon 
activation  of  the  hijack  code,  the  flight 
crew  would  not  be  able  to  perform  the 
transponder  actions  outlined  in  ICAO 
Procedures  for  Air  Navigation  Services. 
These  actions  include  modifying  the 
Mode  3A  transponder  code,  turning  the 
transponder  to  standby  or  off,  or 
inhibiting  the  transponder  altitude 
reporting  function.  It  is  not  expected 
that  ATC  personnel  would  request  any 
of  these  actions  dicing  an  actual  hijack 
situation. 

Regulations  Affecting  Interstate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 


3213)  requires  the  Administrator,  when 
modifying  regulations  in  title  14  of  the 
CFR  in  maimer  affecting  interstate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  all  aircraft 
operated  under  the  provisions  of  part 
121,  it  could,  if  adopted,  affect  interstate 
aviation  in  Alaska.  The  FAA  therefore 
specifically  requests  comments  on 
whether  there  is  justification  for 
applying  the  proposed  rule  differently 
in  interstate  operations  in  Alaska. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  notice  of  proposed 
rulemaking  would  not  have  federalism 
implications. 

Plain  English 

Executive  Order  12866  (58  FR  51735, 
Oct.  4, 1993)  requires  each  agency  to 
write  regulations  that  are  simple  and 
easy  to  understand.  We  invite  your 
conunents  on  how  to  make  these 
proposed  regulations  easier  to 
understand,  including  answers  to 
questions  such  as  the  following: 

•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
technical  language  or  jargon  that 
interferes  with  their  clarity? 

•  Would  the  regulations  be  easier  to 
understand  if  they  were  divided  into 
more  (but  shorter)  sections? 

•  Is  the  description  in  the  preamble 
helpful  in  imderstanding  the  proposed 
regulations? 

Please  send  yoiu  comments  to  the 
address  specified  in  the  ADDRESSES 
section. 

Environmental  Analysis 

FAA  Order  1050.  ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
envirorunental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j),  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 


Energy  Impact  • 

The  energy  impact  of  the  proposal  has 
been  assessed  in  accordance  with  the 
Energy  Policv  and  Conservation  Act 
(EPCA)  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  the  proposal 
is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  121 

Air  carriers,  Air  transportation.  Air 
traffic  control.  Aircraft,  Aviation  safety. 
Federal  Aviation  Administration,  Radio 
equipment.  Transponder. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  chapter  I  of  Title  14, 
Code  of  Federal  Regulations,  as  follows: 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
41706.  44101.  44701-44702,  44705.  44709- 
44711,  44713,  44716-44717.  44722,  44901, 
44903^4904,  44912,  45101-45105,  46105, 
Sec.  104,  Pub.  L.  107-71.  115  Stat.  597-647. 

2.  Add  §  121.346  to  read  as  follows: 

§  121 .346    ATC  transponder  operation. 

(a)  After  March  29,  2005,  no  person 
may  operate  an  airplane  unless  that 
airplane  has  the  capability  to  allow  each 
flight  crewmember  to  quickly  activate 
the  ATC  transponder  Mode  3A  beacon 
code  "7500"  through  a  single  action  that 
includes  protection  from  inadvertent 
activation. 

(b)  Upon  activation  of  the  ATC 
transponder  Mode  3A  beacon  code,  as 
described  in  paragraph  (a)  of  this 
section: 

(1)  The  ATC  transponder  must 
continue  to  report  the  airplane's 
altitude; 

(2)  There  must  be  a  visual  indication 
to  the  flight  crew  that  the  activation  has 
occurred;  and 

(3)  A  person  onboard  that  airplane 
must  not  be  able,  by  reasonable  means, 
to  disable  the  transponder  or  change  its 
code  during  the  remainder  of  the  flight. 
In  this  case,  the  pilot-in-command  need 
not  comply  with  the  requirements  of 
§91.21 7(a)  of  this  chapter. 

Issued  in  Washington,  EXH,  on  January  8. 
2003. 

John  J.  Hickey, 

Director,  Aircraft  Certification  Service. 
[FR  Doc.  03-685  Filed  1-13-03;  8:45  am] 
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TiUe  3— 

The  President 


Proclamation  7637  of  January  10,  2003 

To  Modify  Duty-Free  Treatment  Under  the  Generalized  Sys- 
tem of  Preferences 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Pursuant  to  section  502  of  the  Trade  Act  of  1974,  as  amended  (the  "1974 
Act")  (19  U.S.C.  2462),  the  President  is  authorized  to  designate  countries 
as  beneficiary  developing  countries,  and  to  designate  any  beneficiary  devel- 
oping country  as  a  least-developed  beneficiary  developing  country,  for  pur- 
poses of  the  Generalized  System  of  Preferences  (GSP). 

Pursuant  to  section  503(c)(1)  of  title  V  of  the  1974  Act  (19  U.S.C.  2463(c)(1)), 
the  President  may  withdraw,  suspend,  or  limit  the  application  of  duty- 
free treatment  accorded  under  this  title  with  respect  to  any  article. 

Section  503(d)(5)  of  the  1974  Act  (19  U.S.C.  2463(d)(5))  provides  that  any 
waiver  granted  under  section  503(d)  of  the  1974  Act  (19  U.S.C.  2463(d)) 
shall  remain  in  effect  imtil  the  President  determines  that  such  waiver  is 
no  longer  warranted  due  to  changed  circumstemces. 

Section  506A(b)(l)  of  the  1974  Act  (19  U.S.C.  2466a(b)(l))  authorizes  the 
President  to  provide  duty-free  treatment  for  any  article  described  in  section 
503(b)(1)(B)  through  (G)  of  the  1974  Act  (19  U.S.C.  2463(b)(l)(B)--(G))  that 
is  the  growth,  product,  or  manufacture  of  a  designated  beneficiary  sub- 
Saharan  African  coimtry,  if,  after  receiving  the  advice  of  the  United  States 
International  Trade  Commission  (USITC),  the  President  determines  that  such 
article  is  not  import-sensitive  in  the  context  of  imports  from  beneficiary 
sub-Saharan  African  countries. 

Pursuant  to  section  502  of  the  1974  Act,  and  taking  into  account  the  factors 
set  forth  in  section  502(c)  (19  U.S.C.  2462(c)),  I  have  decided  to  designate 
Afghanistan  as  a  beneficiary  developing  country  for  purposes  of  the  GSP. 

Pinrsuant  to  section  502  of  the  1974  Act,  and  having  considered  the  factors 
set  forth  in  sections  501  and  502(c),  I  have  also  decided  to  designate  Afghani- 
stan as  a  least-developed  beneficiary  developing  country  for  purposes  of 
the  GSP. 

Pursuant  to  section  503(c)(1)  of  the  1974  Act,  and  having  considered  the 
factors  set  forth  in  sections  501  and  502(c),  I  have  determined  to  withdraw 
the  application  of  duty-free  treatment  under  the  GSP  accorded  to  a  certain 
article  from  Chile. 

Piu-suant  to  section  503(d)(5),  I  have  determined  that  the  waiver  granted 
under  section  503(d)  to  Chile  for  a  certain  article  is  no  longer  warranted 
due  to  changed  circumstances. 

Piu-suant  to  section  506A(b)(l)  of  the  1974  Act,  and  having  received  the 
advice  of  the  USITC,  I  have  determined  that  a  certain  article  is  not  import- 
sensitive  in  the  context  of  imports  from  beneficiary  sub-Saharan  African 
coimtries.  I  have  decided  to  provide  duty-free  treatment  to  this  article  when 
imported  from  any  beneficiary  sub-Saharan  African  coimtry. 

Section  604  of  the  1974  Act  (19  U.S.C.  2483),  authorizes  the  President 
to  embody  in  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS) 
the  substance  of  the  relevant  provisions  of  that  Act,  and  of  other  acts 
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affecting  import  treatment,  and  actions  thereunder,  including  the  removal, 
modification,  continuance,  or  imposition  of  any  rate  of  duty  or  other  import 
restriction. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
,  of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 

and  the  laws  of  the  United  States  of  America,  including  title  V  and  section 
604  of  the  1974  Act  (19  U.S.C.  2461-7.  2483),  do  proclaim  that: 

(1)  In  order  to  reflect  in  the  HTS  the  addition  of  Afghanistan  as  a  beneficiary 
developing  country  and  as  a  least-developed  beneficiary  developing  country 
under  the  GSP,  and  the  withdrawal  of  duty-free  treatment  under  the  GSP 
accorded  to  a  certain  article  from  Chile,  general  note  4  to  the  HTS  is 
modified  as  provided  in  section  A  of  the  Annex  to  this  proclamation. 

(2)  In  order  to  provide  duty-free  treatment  for  a  certain  article  when 
imported  from  a  beneficiary  sub-Saharan  African  country,  the  HTS  is  modi- 
fied by  amending  and  sub-dividing  the  nomenclatiure  of  an  existing  HTS 
subheading  as  provided  in  section  B  of  the  Annex  to  this  proclamation. 

(3)  In  order  to  provide  that  Chile  should  not  be  treated  as  a  beneficiary 
developing  country  with  respect  to  a  certain  eligible  article  for  purposes 
of  the  GSP,  the  Rates  of  Duty  1 -Special  subcolumn  for  the  HTS  subheading 
enumerated  in  section  C  of  the  Aimex  to  this  proclamation  is  modified 
as  provided  in  such  section. 

(4)  A  waiver  of  the  application  of  section  503(c)(2)  of  the  1974-  Act  (19 
U.S.C.  2463(c)(2))  previously  granted  to  Chile  for  HTS  subheading  0811.20.20 
shall  be  terminated  on  the  date  of  publication  of  this  proclamation  in  the 
Federal  Register 

(5)  Any  provisions  of  previous  proclamations  and  Executive  Orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

(6)  (a)  The  modifications  made  by  section  A  of  the  Armex  to  this  proclama- 
tion shall  be  effective  with  respect  to  articles  entered,  or  withdrawn  from 

■  warehouse  for  consumption,  on  or  after  the  dates  set  forth  in  that  section. 

(b)  The  modifications  made  by  section  B  of  the  Annex  to  this  proclamation 
shall  be  effective  with  respect  to  articles  entered,  or  withdrawn  from  ware- 
house for  consumption,  on  or  after  the  fifteenth  day  after  the  date  of  publica- 
tion of  this  proclamation  in  the  Federal  Register. 

(c)  The  modifications  made  by  section  C  of  the  Annex  to  this  proclamation 
shall  be  effective  with  respect  to  articles  entered,  or  withdrawn  from  ware- 

*  house  for  consumption,  on  or  after  the  thirtieth  day  after  the  date  of  publica- 

tion of  this  proclamation  in  the  Federal  Register. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
January,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  Ujiited  States  of  America  the  two  hundred  and  twenty-seventh. 
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Annex 


Modifications  to  the  Harmonized  Tariff 
Schedule  of  the  Itoited  States  (HTS) 

Section  A.  Modifications  to  general  note  4  of  the  HTS: 

(1) .   Effective  with  respect  to  articles  entered,  or 
withdrawn  from  warehouse  for  consumption,  on  or  after  the 
fifteenth  day  after  the  date  of  publication  of  this 
proclamation  in  the  Federal  Register,  general  note  4(a)  is 
modified  by  adding  in  alphabetical  order  * Afghanis tan"  to 
the  list  entitled  ^Independent  Countries" . 

(2) .   Effective  with  respect  to  articles  entered,  or 
withdrawn  from  warehouse  for  consumption,  on  or  after  the 
thirtieth  day  after  the  date  of  publication  of  this 
proclamation  in  the  Federal  Register,  general  note  4(d)  is 
modified  by  adding  in  numerical  sequence  "0811.20.20 
Chile". 

(3) .   Effective  with  respect  to  articles  entered,  or 
withdrawn  from  warehouse  for  consumption,  on  or  after  the 
sixtieth  day  after  the  date  of  publication  of  this 
proclamation  in  the  Federal  Register,  general  note  4(b) (i) 
is  modified  by  adding  in  alphabetical  order  "Afghanistan" . 

Section  B.   The  HTS  is  modified  as  provided  in  this 
section,  with  bracketed  matter  included  to  assist  in  the 
understanding  of  proclaimed  modifications.   The  following 
provisions  supersede  matter  now  in  the  HTS.   The 
subheadings  and  superior  text  are  set  forth  in  columnar- 
format,  and  material  in  such  columns  is  inserted  in  the 
columns  of  the  HTS  designated  " Heading/ Subheading " , 
"Article  Description",  "Rates  of  Duty  1  General",  "Rates  of 
Duty  1  Special",  and  "Rates  of  Duty  2",  respectively. 

Effective  with  respect  to  articles  entered,  or  withdrawn 
from  warehouse  for  consumption,  on  or  after  the  fifteenth 
day  after  the  date  of  publication  of  this  proclamation  in 
the  Federal  Register,  the  HTS  is  modified  as  follows: 

Subheading  8111.00.45  is  superseded  by: 
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: [Manganese  and  articles  thereof, . . .] 

•  «  • 

:        [Other : ]  : 

:  *'Unwrought  manganese: 


8111.00.47  : 


Flake  containing  at  least  99.5  percent 


,   by  weight  of  manganese 

:  Free  (A+,CA,D,E,   :  20% 


14% 


IL,J,MX) 


(JO) 


5.6% 


8111.00.49 


Other 
Free  (A+,CA,E,IL, 


:  14% 


20%' 


J, MX) 


:  5.6%  (JO) 


Conforming  change: 

For  HTS  subheadings  8111.00.47  and  8111.00.49,  on 
January  1  for  each  of  the  years  listed  below,  the  rate  of 
duty  followed  by  the  symbol  "JO"  in  parentheses  in  the 
Rates  of  Duty  1 -Special  subcolumn  is  deleted  and  the 
following  rates  of  duty  are  inserted  for  such  subheadings 
in  lieu  thereof  in  the  year  specified. 


2004 


2005 


2.8% 


Free 


Section  C.   Effective  with  respect  to  articles  entered,  or 
withdrawn  from  warehouse  for  consumption,  on  or  after  the 
thirtieth  day  after  the  date  of  publication  of  this 
proclamation  in  the  Federal  Register,  for  HTS  subheading 
0811.20.20,  the  Rates  of  Duty  1 -Special  subcolumn  is 
modified  by  deleting  the  symbol  "A"  and  inserting  an  "A*" 
in  lieu  thereof. 
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29  CFR 

Proposed  Rules: 

1910 1023,  1399 

1915 ...1023,  1808 

1926 1023 

2550 992 

30  CFR 

250 45 

Proposed  Rules: 

250 1808 

938 721 

944 521 

31  CFR 

103 493 

33  CFR 

117 1366 

165 1005,  1162 

Proposed  Rules:    - 

151 523 

334 1790.  1791 

34  CFR 

200 1008 

38  CFR 

17 1009 

39  CFR 

3001 46 

Proposed  Rules: 

111 530 

40  CFR 

9 848 

50 614 

52 663,1366.  1370 


€2 48,  50,  52,  53 

81 1370.  1657 

82 238 

69 1162 

112 1348 

180 269.  274,  283 

300 1537 

710 848 

723 .,..848 

Proposed  Rules: 

52 723,  1414 

55 1570 

62 76,77 

63 77,  78,  329,  1276,  1660, 

1888 

81 f414 

261. 531 

69 1175 

112 1352 

180 1575 

281 329 

300...; 1580 

41  CFR 

Ch.  301 196 

102-75 1167 

301-10 493 

42  CFR    . 

403 ; 1374 

416 1374 

418 1374 

460 1374 

482 1374 

483 1374 

485 1374 

43  CFR 

1860 494 

44  CFR 

65 1540,  1543 

67 1547,  1549,  1550 


Proposed  Rules: 

67 1581,  1585 

47  CFR 

73. ...503.  504,  670,  1554,  1555 

76 670 

Proposed  Rulost 

Ch.  1 723,730 

73 532,  533,  1586,  1587, 

1657 
76 1657 

48  CFR 

904 55 

952 55 

970 55 

Proposed  Rules: 

505 1358 

49  CFR 

107 1342 

171 1013 

192 56 

195 56 

219 57 

571 504 

50  CFR 

17 1220 

20 1388 

300 1392 

635 711 

648 57,60,533 

660 908 

679 715,  1392 

Proposed  Rules: 

17 331 

18 ...1175 

229 1414 

635 1024,  1430 

648 1587 

660 936 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
tiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  14, 
2003 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  licensing: 

General  purpose 
microprocessors;  export 
and  reexport  license 
requirements;  published  1- 
14-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders: 
'  Central;  comments  due  by 
I     1-21-03;  published  11-19- 
1 1     02  (FR  02-29030] 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Walnuts  grown  in — 

Califomia;  comments  due  by 
1-21-03;  published  11-21- 
02  [FR  02-29601] 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  Stamp  Program: 
Food  retailers  and 
wholesalers;  administrative 
review  requirements; 
comments  due  by  1-24- 
03;  published  11-25-02 
[FR  02-29889] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber 
sale  and  disposal: 
Timljer  sale  contracts 
extension  to  facilitate 
urgent  timber  removal 
from  other  lands; 
comments  due  by  1-21- 
03;  published  11-21-02 
[FR  02-29542] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 


FIrKJings  on  petitions,  etc. — 
Nortftem  right  whales; 
comments  due  by  1-21- 
03;  published  11-19-02 
[FR  02-29360] 
Fishery  conservation  and 
.  management: 
Northeastem  United  States 
fisheries — 
Atlantic  bluefish; 
comments  due  by  1-21- 
03;  published  1-6-03 
[FR  03-00179] 
Summer  flounder,  scup, 
and  t>lack  sea  bass; 
comments  due  t)y  1-21- 
03;  published  12-4-02 
[FR  02-30756) 
DEFENSE  DEPARTMENT 
Acquisition  regulatk>ns: 
Indian  organizations  and 
Indian-owned  economic 
enterprises;  utilization; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29465] 
Provisional  award  fee 
payments;  comments  due 
by  1-21-03;  published  11- 
22-02  [FR  02-29466] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Case-by-case  determinations 
under  Clean  Air  Act,  etc.; 
comments  due  by  1-20- 
03;  published  12-9-02  [FR 
02-31012] 
Chromium  emissions  from 
hard  and  decorative 
chromium  electroplating 
and  chromium  anodizing 
tanks;  comments  due  by 
1-21-03;  published  11-19- 
02  [FR  02-29334] 
Air  programs: 
Commercial  and  industrial 
solid  waste  incinerators 
constructed  on  or  before 
November  30,  1999; 
Federal  plan 
requirements;  comments 
due  by  1-24-03;  published 
11-25-02  [FR  02-28923) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Mississippi;  comments  due 
by  1-21-03;  published  12- 
20-02  [FR  02-31977] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Mississippi;  comments  due 
by  1-21-03;  published  12- 
20-02  [FR  02-31978] 


Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Minimal  risk  active  and  inert 
ingredients;  tolerance 
exemptions;  comments 
due  by  1-21-03;  publisfied 
11-20-02  [FR  02-29172] 
Water  supply: 
National  primary  drinking 
water  regulations — 
Arsenk:  standard; 
clarificatkKi;  comments 
due  by  1-22-03; 
published  12-23-02  [FR 
02-32376] 

FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

Art>itration  services: 
Fee  schedule;  comments 
due  by  1-24-03;  published 
11-25-02  [FR  02-29481] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medk^are: 

Home  health  agencies  and 
other  entities;  posthospital 
referral;  nondiscrimination; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29563] 

Hospice  care  amendments; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29798] 

Photocopying  reimbursement 
methodok)gy;  comments, 
due  by  1-21-03;  published 
11-22-02  [FR  02-29076] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medk:al  devices: 
Neurological  devk»s — ' 
Human  dura  mater; 
classification;  comments 
due  by  1-20-03; 
published  10-22-02  [FR 
02-26816] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critk;al  hatHtat 
designations — 
Preble's  meadow  jumping 
mouse;  comments  due 
by  1-21-03;  published 
11-21-02  [FR  02-29618] 
Findings  on  petitions,  etc. — 
Cerulean  warbler 
comments  due  by  1-21- 
03;  published  10-23-02 
[FR  02-27004] 

JUSTICE  DEPARTMENT 
Parole  Commission 

Federal  prisoners;  paroling 
and  releasing,  etc.: 


United  States  and  District  of 
Columbia  Codes; 
prisoners  serving 
sentences 
Military  prisoners; 
mandatory  release; 
,       comments  due  by  1-21- 
03;  published  11-7-02 
[FR  02-28318] 
PERSONNEL  MANAGEMENT 
OFFICE 

0PM  employee  responsibilities 
and  conduct;  comments  due 
by  1-21-03;  published  11- 
20-02  [FR  02-29439] 
Orgarvzation,  functions,  and 
autlKKity  deiegatkxis: 
Federal  Executive  Boards; 
comments  due  by  1-24- 
03;  published  11-25-02 
[FR  02-29848] 
POSTAL  SERVICE 
Domestk:  Mail  Manual: 
DiviskKi  6.2  infectious 
substances  and  oftier 
related  changes;  revisk>ns; 
comrT>ents  due  by  1-21- 
03,  published  12-19-02 
[FR  02-31990] 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Hearings  and  Appeals 
Office;  procedural  mles 
governing  cases; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29272] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Florida;  comments  due  by 
1-21-03;  published  12-20- 
02  [FR  02-32140] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
1-24-03;  published  12-10- 
02  [FR  02-31134) 
de  Havilland;  comments  due 
by  1-22-03;  published  11- 
15-02  [FR  02-28999] 
Hartzell  Propeller,  Inc.; 
comments  due  by  1-21- 
03;  published  11-21-02 
[FR  02-29676] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Piaggio  Aero  Irvjustries 
S.p.A.;  comments  due  by 
1-22-03;  published  11-20- 
02  [FR  02-29133] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


IV 
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Pilatus  Aircraft  Ltd.; 
comments  due  by  1-23- 
03;  published  12-18-02  . 
[FR  02-31753] 
Airworthiness  standards: 
Transport  category 
airplanes — 

Public  address  system; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29668] 
Class  E  airspace;  comments 
due  by  1-22-03;  published 
12-10-02  [FR  02-29898] 
Class  E5  airspace;  comments 
due  by  1-23-03;  published 
12-24-02  [FR  02-32416] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Defect  and  noncompliance — 
Manufacturer's  remedy 
program;  acceleration; 


comments  due  by  1-21- 
03;  published  12-5-02 
[FR  02-30523] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Stock  dispositions; 
suspension  of  losses; 
comments  due  by  1-21- 
03;  published  10-23-02 
[FR  02-26835] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjurKtion 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.htn)l.  Some  laws  may 
not  yet  be  available. 

H.J.  Res.  1/P.L.  108-2 

Making  further  continuing 
appropriations  for  the  fiscal 
year  2003,  and  for  other 
purposes.  (Jan.  10,  2003;  117 
Stat.  5) 

Last  List  January  10,  2003 


Public  Laws  Electronic 
Notificatioh  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifk:ation  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http^/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notifrcalion  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk%. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


the  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


"••w,^ 


Mcmday.  lanuary  13,  1907 
VuluiuH  33 — NuiuIm^  i 
Page  7-40 


lis  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcennents.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
Statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


OnJer  Processing  Code: 

*  5420 


w&r 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Ptione  your  orders  (202)  512-1800 


I I    i  lt(tS,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

Q  $  1 5 1 .00  First  Class  Mail         □  $92.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print)' 


Additional  address/attention  line 


nease  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


I     I  VISA       LJ  MasterCard  Account 


-D 


Street  address 


City,  Stale,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


YES     NO 


Purchase  order  number  (optional) 

|lay  we  make  juarnaote/iaddress  available  to  other  malen?     | I  | I 


Authorizing  signature  _  4/ao 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  In  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  Of  CFR  Sections  Affected 

TTie  LSA  (List  Of  CFfI  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federai  Regulations  to  amendatory 
actions  pmblished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$35  per  year.  . 

Federal  Register  Index 

The  index,  covering  ttie  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fomn.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-refeiBnces. 
$30  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numtwrs  with  the  date  of  fxjt>licatk)n 
in  ttie  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5421 


I I  YliiiS,  enter  the  following  indicated  subscriptions  for  one  yean 


LSA  (List  of  CFR  Sections  AfTected),  (LCS)  for  $35  per  year. 
Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order.  jdWipji^ 

It's  Easy!  ^IPiF 

To  £bx  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


( 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/ attention  line 


Street  address 


City,  Stale,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  malceyourname^Mldress  available  to  other  mailers?      | |  | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account 


■D 


I     I  VISA       Lj  MasterCard  Account 


Thank  you  for 

(Credit  card  expiration  dale)  j^^  order! 


Auttiorizing  Signature  i' 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 
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JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  KD  20704 
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A  renewal  notice  wiD  be 
sent  approximately  90  days 
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To  be  sure  that  your  service'  continues  without  interruption,  please  retufn  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Dociunents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM.  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAipNG  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  u.sc  the  order  form  provided  below. 
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Superintendent  of  Documents  Subscription  Order  Fomi 
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Phone  your  orders  (202)  512-1800 
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Additional  address/attemion  line 


'Plea.se  type  or  print) 
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Please  Choose  Method  of  Payment: 
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VES     NO 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  i' 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pitt-sburfh.  PA  15750-7954 


Public  Laws 


107th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  tfie  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  thie  President. 
Legislative  fiistory  references  appear  on  eacfi  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107thi  Congress. 
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for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
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Order  Processing  Code: 
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Superintendent  of  Documents  Subscriptions  Order  Form 
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It's  Easy!  SBB   MM! 


To  fax  your  orders  (202)  512-2250 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

1 4  CFR  Parts  1 ,  25,  and  97 

[Docket  No.  FAA-2002-13982;  Amendment 
Nos.  1^9,  25-208, 97-1333] 

raN2120-AD40 

1-g  Stall  Speed  as  the  Basis  for 
Compliance  With  Part  25  of  the  Federal 
Aviation  Regulations;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule,  correction. 

summary:  In  the  November  26,  2002, 
issue  of  the  Federal  Register,  the  FAA 
published  a  final  rule  regarding  1-g  stall 
speed  as  a  basis  for  compliance  with 
part  25  of  the  Federal  Aviation 
Regulations  (67  FR  70812).  The  final 
rule,  as  published,  erroneously 
contained  a  former  docket  number.  It 
contained  an  erroneous  reference  to  a 
publication  of  a  notice  of  proposed 
advisory  circular  revisions.  It  also 
contained  a  change  to  a  part  25  section 
that  was  previously  changed  by  an 
earlier  amendment,  and  is  therefore 
moot  to  this  rulemaking.  This  document 
serves  to  correct  these  errors. 
EFFECTIVE  DATE:  December  26.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Stimson,  telephone  (425)  227-1129. 
SUPPLEMENTARY  INFORMATION: 

Background 

These  amendments  are  based  on 
notice  of  proposed  rulemaking  (NPRM) 
Notice  No.  95-17,  which  was  published 
in  the  Federal  Register  on  January  18, 
1996  (61  FR  1260),  FAA  Docket  No. 
28404.  The  final  rule,  published 
November  26,  2002  at  67  FR  70812, 
should  have  been  given  a  new  docket 
number,  based  on  the  fact  that  the  FAA 
now  uses  the  Department  of 
Transportation's  Docket  Management 


System  (DMS)  instead  of  the  former 
FAA  Docket  System.  The  FAA 
transitioned  to  a  new  DMS  maintained 
by  the  Department  of  Transportation 
during  the  course  of  this  final 
rulemaking.  At  earlier  stages  of  the 
rulemaking,  the  FAA  Docket  Number 
was  28404.  Under  the  new  DMS,  the 
docket  number  is  FAA-2002-13982. 
The  final  rule,  as  published,  erroneously 
used  the  old,  FAA  docket  number 
instead  of  the  new  DMS  docket  number. 

The  final  rule  docket  erroneously 
made  a  reference  to  the  publication  (on 
November  12,  2002)  of  a  notice  of 
proposed  advisory  revisions.  The 
advisory  circular  revisions  have  not  yet 
been  published  and  the  document 
should  have  read  that  a  notice  of 
proposed  advisory  circular  revisions 
will  be  published  in  the  Federal 
Register  shortly  after  publication  of  this 
final  rule. 

The  final  rule  docimient  contained  a 
change  to  §  25.735,  Brakes  and  braking 
systems,  which  was  previously  changed 
with  Amendment  25-107.  Therefore, 
the  change  made  in  this  final  rule 
doctunent  was  unnecessary,  and  the 
appropriate  text  is  reinstated. 

Correction  to  Preamble  of  Final  Rule 

Dociunent  Number  02-29667, 
Amendment  Nos.  1-49,  25-108,  97-133, 
published  in  the  Federal  Register  on 
November  26,  2002  (67  FR  70812),  is 
corrected  as  follows: 

1.  On  page  70812,  in  the  first  column, 
fourth  line,  change  "Docket  No.  28404" 
to  read  "Docket  No.  FAA-2002-13982." 

2.  On  page  78017,  in  the  second 
column,  fourth  line,  revise  the  last 
sentence  of  the  paragraph  to  read:  "A 
notice  of  proposed  advisory  circular 
revisions  will  be  published  in  the 
Federal  Register  shortly  after 
publication  of  this  final  rule." 

Correcting  Amendment  to  14  CFR  Part 
25 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702  and  44704. 

2.  Section  25.735  is  corrected  by 
revising  paragraphs  (f)(2)  and  (g)  to  read 
as  follows: 


§  25.735    Brakes  and  t>raking  systems. 

***** 

(f)*   *   * 

(2)  Maximum  kinetic  energy 
accelerate-stop.  The  maximum  kinetic 
energy  accelerate-stop  is  a  rejected 
takeoff  for  the  most  critical  combination 
of  airplane  takeoff  weight  and  speed. 
The  accelerate-stop  brake  kinetic  energy 
absorption  requirement  of  each  wheel, 
brake,  and  tire  assembly  must  be 
determined.  Itinust  be  substantiated  by 
dynamometer  testing  that  the  wheel, 
brake,  and  tire  assembly  is  capable  of 
absorbing  not  less  than  this  level  of 
kinetic  energy  throughout  the  defined 
wear  range  of  the  brake.  The  energy 
absorption  rate  derived  fi"om  the 
airplane  manufacturer's  braking 
requirements  must  be  achieved.  The 
mean  deceleration  must  not  be  less  than 
6fps  \2\. 
***** 

(g)  Brake  condition  after  high  kinetic 
energy  dynamometer  stop(s).  Following 
the  high  kinetic  energy  stop 
demonstration(s)  required  by  paragraph 
(f)  of  this  section,  with  the  parking  blake 
promptly  and  fully  applied  for  at  least 
3  minutes,  it  must  be  demonstrated  that 
for  at  least  5  minutes  from  application 
of  the  parking  brake,  no  condition 
occurs  (or  has  occurred  during  the  stop), 
including  fire  associated  with  the  tire  or 
wheel  and  brake  assembly,  that  could 
prejudice  the  safe  and  complete  • 
evacuation  of  the  airplane. 
***** 

Issued  in  Washington,  DC,  on  )anuary  6, 
2002. 

Donald  P.  Byrne, 

AssistantChief  Counsel  for  Regulations. 
[FR  Doc.  03-656  Filed  1-14-03;  8:45  am) 
BILLING  COOE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-14-AD;  Amendment 
39-13015;  AD  2003-^1-04] 

RIN2120-AA64 

Airworthiness  Directhres;  Bell 
Helicopter  Textron,  Inc.  Model  204B, 
205A,  205A-1,  205B  and  212 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
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action:  Final  rule;  request  for 
comnrents. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Bell  Helicopter  Textron  Inc. 
(BHTI)  model  helicopters.  This  action 
requires  conducting  various  inspections 
associated  with  the  main  rotor  grip 
(grip).  If  a  crack  is  found,  this  AD 
requires  replacing  the  grip  before  further 
flight.  If  delamination  of  the  buffer  pad 
on  the  grip  tang  inner  surface  is  found, 
this  AD  requires  inspecting  the  grip 
surface  for  corrosion  or  other  damage 
and  repairing  or  replacing  the  grip  if 
corrosion  or  other  damage  is  found.  This 
AD  also  requires  determining  and 
recording  the  hours  time-in-service 
(TIS)  and  the  engine  start/stop  cycles  for 
each  grip  on  a  component  history  card 
or  equivalent  record.  Also,  this  action 
requires  reporting  certain  inspection 
results  and  information  to  the  FAA. 
This  amendment  is  prompted  by  the 
discovery  of  13  grips  that  cracked  in  the 
lower  tang,  three  of  which  cracked  in 
flight.  The  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  a  grip, 
separation  of  a  main  rotor  blade,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  January  30,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  30, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  17,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
14-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Bell 
Helicopter  Textron,  Inc.,  P.O.  Box  482, 
Fort  Worth,  Texas  76101,  telephone 
(817)  280-3391,  fax  (817)  280-6466. 
This  information  may  be  examined  at 
the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Kohner,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Certification  Office,  Fort 


Worth.  Texas  76193-0170,  telephone 
(817)  222-5447,  fax  (817)  222-5783. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  AD  for  the 
specified  BHTI  model  helicopters.  This 
AD  is  prompted  by  3  in-flight  grip 
failures  and  2  recent  incidents  of 
cracked  grips  discovered  during  a  1200- 
hour  inspection  and  on  a  scheduled 
2400-hour  overhaul,  which  brings  the 
total  to  1 3  grips  that  have  cracked  in  the 
lower  tang.  The  two  recent  cracks 
originated  in  the  lower  tang  blade  bolt 
bore.  No  anomalies  or  damage  to  the 
blade,  blade  bolt  bore,  or  buffer  pad  tang 
surface  was  found.  Cracking  for  all  of 
the  grips  has  been  attributed  to 
mechanical  damage  from  improper 
blade  bolt  bushing  installation, 
improper  rework  of  the  buffer  pad  tang 
surface,  or  subsurface  fatigue  damage. 
All  of  the  fatigue  cracks  have  occmred 
on  grips,  part  number  (P/N)  204-011- 
121-009  and  -121,  installed  on  BHTI 
Model  212  helicopters;  P/N  204-011- 
121-005,  -009,  and  -113  are  also  very 
similar  in  design.  Based  on  the  failures 
that  have  occurred  on  grips,  P/N  204- 
011-121-009  and -121,  the 
manufacturer  performed  a  fatigue 
analysis  on  grip,  P/N  204-011-121-117, 
and  discovered  that  the  assigned  life 
limit  was  inaccurate. 

Hence,  the  FAA  has  determined  that 
the  other  similarly-designed  grips  that 
are  subjected  to  the  same  forces  and 
loads  as  well  as  those  grips  adversely 
impacted  by  the  inaccm^te  life  limit 
may  be  susceptible  to  the  same  fatigue 
cracking  as  occurred  on  the  Model  212 
helicopter.  Therefore,  in  addition  to  the 
repetitive  ultrasonic  (UT)  inspection 
required  for  the  Model  212  helicopter, 
the  UT  inspection  also  needs  to  be 
performed  on  the  Model  204B,  205A, 
and  205A-1  helicopters  with  grip,  P/N 
204-011-121-117,  installed. 
Additionally,  when  the  service  life  for 
grips,  P/N  201-01 1-1 2 1-0JD5,  -113,  and 
-117,  was  established,  we  did  not 
anticipate  that  these  grips  would  be 
installed  on  the  Model  205B  helicopters, 
which  has  a  higher  power  rating  that  is 
equivalent  to  the  power  rating  of  the 
twin-engine  Model  212  helicopter. 
Operations  at  the  higher  power  rating 
cause  additional  fatigue  stresses  on 
those  grips  installed  on  the  Model  205B 
helicopter.  Further,  Supplemental  Type 
Certificate  (STC)  SH5132NM,  in  part, 
allows  the  installation  of  grips,  P/N 
204-011-121-009  and  -121,  on  the 
Model  205A-1  helicopter.  This  STC  also 
allows  the  installation  of  additional 
dynamic  components,  including  heavier 
main  rotor  blades,  which  add  greater 
fatigue  stresses  to  the  P/N  204-011- 
121-009  and  -121  grips.  The  actions 


specified  in  this  AD  are  intended  to 
prevent  failiu-e  of  a  grip,  separation  of  a 
main  rotor  blade,  and  subsequent  loss  of 
control  of  the  helicopter. 

The  FAA  has  reviewed  the  following 
BHTI  service  information: 

•  Operations  Safety  Notices  204-85- 
6,  205-85-9,  and  212-85-13  all  dated 
November  14,  1985.  t 

•  Alert  Service  Bulletin  (ASB)  212- 
94-92,  Revision  A,  dated  March  13, 
1995,  which  describes  procedures  for 
inspection  and  overhaul  requirements  of 
certain  grips. 

•  ASB's212-02-116,  Revision  A, 
dated  October  30,  2002,  and  205B-O2- 
39,  Revision  B,  dated  November  22, 
2002,  which  specify  a  UT  inspection  of 
certain  grips;  and  the  attached 
Nondestructive  Inspection  Procedure, 
Log  No.  00-340,  Revision  E,  dated  April 
9.  2002. 

A  crack  in  a  grip  creates  a  critical 
unsafe  condition.  This  unsafe  condition 
is  likely  to  exist  or  develop  on  other 
helicopters  of  these  same  type  designs. 
Therefore,  this  AD  is  being  issued  to 
prevent  failure  of  a  grip,  separation  of  a 
main  rotor  blade,  and  subsequent  loss  of 
control  of  the  helicopter.  This  AD 
requires  the  following  actions: 

•  Within  10  hours  TIS,  determining 
and  recording  the  hours  TIS  and  the 
engine  start/stop  cycles  for  each  grip  on 
a  component  history  card  or  equivalent 
record.  On  the  single-engine  model 
helicopters,  one  "engine  start/stop 
cycle"  occurs  when  the  engine  is 
started.  On  the  Model  212  helicopter, 
one  "engine  start/stop  cycle"  occurs 
when  either  one  or  both  engines  are 
started.  The  intent  is  to  add  one  "engine 
start/ stop  cycle"  each  time  helicopter 
power  starts  the  main  rotor  system 
turning. 

•  Within  10  hours  TIS  and  thereafter 
at  intervals  not  to  exceed  25  hours  TIS, 
visually  inspecting  the  exposed  surfaces 
of  the  upper  and  lower  tangs  of  each 
grip  for  a  crack,  using  a  10-power  or 
higher  magnifying  glass. 

•  Initially  and  at  specified  intervals 
depending  on  the  hours  TIS  or  the 
engine  start/stop  cycles,  whichever 
occurs  first,  conducting  initial  and 
repetitive  UT  inspections  for  the  grips 
in  accordance  with  the  Nondestructive 
Inspection  Procedure,  Log  No.  00-340, 
Revision  E.  dated  April  9,  2002. 

•  At  intervals  not  to  exceed  1200 
hours  or  24  months,  whichever  occurs 
first,  inspecting  each  buffer  pad  on  the 
tang  iimer  surfaces  for  delamination  and 
removing  the  buffer  pad  and  inspecting 
the  grip  surface  for  corrosion  and  other 
damage  if  delamination  is  found. 

•  Within  2400  hours  TIS  or  at  the 
next  overhaul  of  the  main  rotor  hub, 
whichever  occurs  first,  and  thereafter  at 


Federal  Register / Vol.  68,  No.  10 / Wednesday,  January  15,  2003 /Rules  and  Regulations  1957 


intervals  not  to  exceed  2400  hours  TIS, 
inspecting  the  surface  of  each  grip  for 
corrosion  or  other  damage  and 
conducting  a  fluorescent-penetrant 
inspection  of  the  grip  for  a  crack. 

•  Before  further  flight,  replacing  any 
grip  with  a  crack,  corrosion,  or  damage 
with  an  airworthy  grip  or  repairing  a 
grip  with  damage  or  corrosion  if  the 
damage  or  corrosion  is  within  certain 
limits. 

•  Reporting  certain  inspection  results 
and  information  to  the  FAA  in 
accordance  with  Appendix  1  of  this  AD. 

These  AD  actions  are  intended  to  be 
interim  actions.  The  FAA  is  collecting 
data  for  further  analysis  to  assist  in 
determining  appropriate  terminating 
action. 

The  UT  inspection  of  the  grip  must  be 
performed  by  a  UT  Level  I  Special. 
Level  II,  or  Level  III  inspector,  qualified 
under  the  guidelines  established  by 
MIL-STD-410E,  ATA  Specification  105, 
AL\-NAS-410,  or  an  FAA-accepted 
qquivalent  for  qualification  standards  of 
Nondestructive  Testing  inspection/ 
evaluation  personnel.  Reciurent  training 
and  examinations  are  part  of  the 
qualification  requirements. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  unsafe  condition  of 
cracking  in  the  grips  can  adversely 
affect  the  controllability  and  structural 
integrity  of  the  helicopter.  Therefore, 
this  AD  requires,  before  10  hoiu's  TIS, 
visually  inspecting  the  exposed  surfaces 
of  each  grip  for  a  crack  and,  before 
further  flight,  replacing  or  repairing  the 
grip,  and  diis  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  this  AD  will 
affect  110  helicopters  and  that  it  will 
take  approximately  7  work  hoius  to 
create  and  maintain  the  records,  6.25 
work  hoius  to  conduct  the  inspections, 
and  10  work  hours  to  replace  the  grip, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 


approximately  $18,390  per  grip 
replaced.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  td  be  $315,330, 
assuming  replacement  of  a  total  of  12 
grips. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
"Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules  ■ 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
14-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this     ' 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  beMi  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.' February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2003-01^04    Bell  Helicopter  Textron.  Inc.: 

Amendment  39-13015.  Docket  No. 

2002-SW-14-AD. 
Applicability:  The  following  model 
helicopters  with  the  listed  part  number  (P/N) 
installed,  certificated  in  any  category: 


Model 

With  main  rotor  grip  (Grip)  P/N 

(1)205B 

(2)  212         

204-011-121-005,  -009,  -113,  -117.  or  -121. 
204-01 1-121-009  or  -  121 . 

(3)  204B  

204-011-121-005  if  the  grip  was  ever  installed  on  a  Model  2056  helicopter. 

(4)  205A  and  205A-1   

(5)  204B,  205A,  and  205A-1  

(6)205A-1 

204-01 1-121-005  or  - 1 13  if  the  grip  was  ever  installed  on  a  Model  2058  helicopter. 
204-011-121-117. 

204-011-121-009  or  -121  modified  in  accordance  with  Supplemental  Type  Certificate  (STC) 
SH5132NM. 
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Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  grip,  separation  of 
a  main  rotor  blade,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  10  hours  time-in-service  (TIS), 
create  a  component  history  card  or 
equivalent  record  and  determine  and  record 
the  total  hours  TIS  for  each  grip.  If  the  total 
hours  TIS  cannot  be  determined  from  the 
helicopter  records,  assume  and  record  900 
hours  TIS  for  each  year  the  grip  has  been 
installed  on  any  helicopter.  Continue  to 
count  and  record  the  hours  TIS  and  begin  to 
count  and  record  the  number  of  times  the 


helicopter  engine(s)  are  started  (engine  start/ 
stop  cycles). 

(b)  Within  10  hours  TIS,  and  thereafter  at 
intervals  not  to  exceed  25  hours  TIS,  without 
removing  the  main  rotor  blades: 

(1)  Clean  the  exposed  surfaces  of  the  upper 
and  lower  tangs  of  each  grip  with  denatured 
alQohol.  Wipe  dry. 

(2)  Using  a  10-power  or  higher  magnifying 
glass,  visually  inspect  the  exposed  surfaces  of 
the  upper  and  lower  tangs  of  each  grip  for  a 
crack.  Pay  particular  attention  to  the  lower 
surface  of  each  lower  grip  tang  from  the  main 
rotor  blade  bolt-bushing  flange  to  the  leading 
and  trailing  edge  of  each  grip  tang.  See  Figure 
1  as  follows: 

BILUNG  CODE  4910-13-P 
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INSPECT  BUFFER  PAD  • 
FOR  DELAMINATION  (IF 
INSTALLED) 


AREA  TO  BE  INSPECTED 
UPPER  AND  LOWER 
TANGS  ALL  EXPOSED 
SURFACES 


Figure  1.  Inspection  of  Main  Rotor  Hub  Grip  Tangs 
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(c)  Ultrasonic  (UT)  inspect  each  grip 
shown  in  the  following  table  of  this  AD 


in  accordance  with  the  Bell  Helicopter 
Textron,  Inc.  (BHTI)  Nondestructive 

Table  1 


Inspection  Procedm-e,  Log  No.  00-340, 
Revision  E,  dated  April  9,  2002. 


UT  Inspect  Grip  P/N 


Wittiin  30 

days,  for  a 

Grip  with 

the  following 

or  more 

hours  TIS 


Thereafter,  at  intervals 
not  to  exceed  the  fol- 
lowing hours  TIS  or  the 
engine  start/stop  cycles, 
whichever  occurs  first 


Hours  TIS 


Engine 

start/stop 

cycles 


(1)204-011-121-009 

(2)204-011-121-121   

(3)  204-011-121-005,  or  - 113  if  the  grip  was  EVER  installed  on  a  Model  205B  helicopter 

(4)  204-011-121-117  if  the  grip  was  NEVER  installed  on  a  Model  2058  helicopter r 

(5)  204-011-121-117  if  the  grip  was  EVER  installed  on  a  Model  2058  helicopter  

(6)  204-011-121-009  if  the  grip  is  installed  on  a  Model  205A-1  helicopter  modified  in  accordance 
with  STC  SH5132NM  

(7)  204-011-121-121  if  the  grip  is  installed  on  a  Model  205A-1  helicopter  modified  in  accordance 
with  STC  SH5132NM  


4000 

500 

4000 

4000 

500 

4000 

500 


400 
150 
400 
150 
ISO 

400 

150 


1600 
600 

1600 
600 
600 

1600 

600 


The  UT  inspection  of  the  grip  must  be 
performed  by  a  Non-Destructive  Testing 
(NDT)  UT  Level  I  Special,  Level  II,  or 
Level  III  inspector  who  is  qualified 
under  the  guidelines  established  by 
MIL-STD-410E,  ATA  Specification  105, 
AIA-NAS-410,  or  an  FAA-accepted 
equivalent  for  qualification  standards  of 
NDT  Inspection/Evaluation  Personnel. 

Note  2:  You  can  find  the  Nondestructive 
Inspection  Procedure  attached  to  BHTI  Alert 
Service  Bulletin  (ASB)  205B-02-39.  Revision 
B,  dated  November  22,  2002,  or  BHTI  ASB 
212-02-116,  Revision  A,  dated  October  30, 
2002. 

(d)  At  intervals  not  to  exceed  1200 
hours  TIS  or  24  months,  whichever 
occurs  first: 

(1)  Remove  each  main  rotor  blade, 
and 

(2)  Inspect  each  grip  buffer  pad  on  the 
inner  surfaces  of  each  grip  tang  for 
delamination  (see  Figiue  1  of  this  AD). 
If  there  is  any  delamination,  remove  the 
buffer  pad  and  inspect  the  grip  surface 
for  corrosion  or  other  damage. 

Note  3:  This  inspection  interval  coincides 
vyith  the  main  rotor  tension-torsion  strap 
replacement  times. 

(e)  Within  2400  hours  TIS  or  at  the 
next  overhaul  of  the  main  rotor  hub, 
whichever  occurs  first,  and  thereafter  at 
intervals  not  to  exceed  2400  hours  TIS: 

(1)  Remove  each  main  rotor  blade. 

(2)  Remove  each  grip  buffer  pad  (if 
installed)  from  the  inner  siu-faces  of 
each  grip  tang. 

(3)  Inspect  the  grip  surfaces  for 
corrosion  or  other  damage. 

(4)  Fluorescent-per'  rant  inspect 
(FPI)  the  grip  for  a  crack,  paying 
particular  attention  to  the  upper  and 
lower  grip  tangs.  When  inspecting  grips, 
P/N  204-011-121-005,  -09,  and  -113, 


pay  particular  attention  to  the  leading 
and  trailing  edges  of  the  grip  barrel. 

Note  4:  FPI  procedures  are  contained  in 
BHTI's  Standard  Practices  Manual,  BHT- 
ALL-SPM. 

(f)  Before  further  flight: 

(1)  Replace  with  an  airworthy  grip 
any  grip  with  a  crack. 

(2)  Replace  with  an  airworthy  grip  or 
repair,  if  within  maximum  repair 
damage  limits,  any  grip  with  any 
corrosion  or  other  damage. 

Note  5:  The  maximum  repair  damage 
limitations  are  found  in  the  applicable 
Component  and  Repair  Overhaul  Manual. 

Note  6:  BHTI  Operations  Safety  Notice 
204-85-6,  205-85-9  and  212-85-13,  all 
dated  November  14, 1985.  and  BHTI  ASB 
212-94-92,  Revision  A,  dated  March  13, 
1995,  also  pertain  to  the  subject  of  this  AD. 

(g)  Within  24  hours  for  any  grip  found 
with  a  crack  and  within  7  days  for  any 
grip  inspected  per  paragraph  (e)  of  this 
AD,  report  to  the  FAA  Rotorcraft 
Certification  Office  the  information 
requested  in  Appendix  1  to  this  AD.  The 
information  collection  requirements  of 
this  AD  have  been  approved  by  the. 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120- 
0056. 

(h)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Rotorcraft 
Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who 
may  concur  or  comment  and  then  send 


it  to  the  Manager,  Rotorcraft 
Certification  Office. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(i)  Special  flight  permits  may  be 
issued  in  accordance  with  14  CFR 
21.197  and  21.199  to  operate  the 
helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(j)  The  inspections  shall  be  done  in 
accordance  with  the  Bell  Helicopter 
Textron  Nondestructive  Inspection 
Procedures  of  Log  No.  00-340,  Rev.  E, 
dated  April  9,  2002.  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  may  be  obtained 
from  Bell  Helicopter  Textron,  Inc.,  P.O. 
Box  482,  Fort  Worth,  Texas  76101, 
telephone  (817)  280-3391.  fax  (817) 
280-6466.  Copies  may  be  inspected  at 
the  FAA,  Office  of  the  Regional  Counsel; 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(k)  This  amendment  becomes  effective 
on  January  30,  2003. 

Appendix  1  to  AD  2003-01-04 

AD  Compliance  Inspection  Report  (Sample 
Format) 

Provide  the  following  information  and  mail 
or  fax  it  to:  Manager,  Rotorcraft  Certification 
Office,  Federal  Aviation  Administration,  Fort 
Worth,  Texas,  76193-0170,  USA,  Fax:  817- 
222-5783. 

Aircraft  Registration  No: 
Helicopter  Model: 
Helicopter  Serial  Number:  • 
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Owner  and  Operator  of  the  Helicopter: 

Contact  Phone  Number: 

Grip  Part  Number: 

Grip  Serial  Number: 

Grip  Total  Hours  Time-in-Service  (TIS)  at 

Inspection: 
Grip  Hours  TIS  since  Overhaul: 
Grip  Start/Stop  Cycles  and  Associated  Hours 

TIS  since  Last  Reported: 

Description  of  Findings 

Who  performed  the  inspection? 

Date  and  location  the  inspection  was 
performed: 

Crack  Found  (Y/N)?  If  yes,  describe  the 
crack  size,  location,  orientation  (provide  a 
sketch  or  pictures  with  the  grip  part  and 
serial  numbers). 

Which  inspection  was  being  performed 
vf  hen  the  crack  was  discovered? 

Has  the  grip  ever  been  installed  on  another 
model  helicopter?  If  so,  provide  the  models 
and  associated  hours. 

Provide  any  other  comments. 

Issued  in  Fort  Worth,  Texas,  on  December 
31,2002. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  03-328  Filed  1-14-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-34-AD;  Amendment 
39-13017;  AD  2003-02-01] 

RIN2120-AA64 

Airworttiiness  Directives;  Honeywell 
Intenurtional,  Inc.,  (formerly 
AlliedSignal,  Inc.  and  Textron 
Lycoming)  ALF502L-2,  ALF502L-2C, 
ALF502R-3  and  ALF502R-3A  Series 
Turt>ofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Honeywell  International, 
Inc.,  (fornjerly  AlliedSignal,  Inc.  and 
Textron  Lycoming)  ALF502L-2, 
ALF502L-2C,  ALF502R-3  and 
ALF502R-3A  series  turbofan  engines. 
This  action  requires  inspection  of  the 
flow  divider  primary,  secondary,  and 
drain  tube  assemblies  for  seciuity  and 
proper  clamping.  This  amendinent  is 
prompted  by  a  fire  in  the  engine  nacelle 
of  an  ALF502L-2C  powered  airplane 
caused  by  fractuEe  of  the  flow  divider 
left  primary  fuel  tube,  due  to  high-cycle 
fatigue  resulting  from  a  missing  support 
clamp.  The  actions  specified  in  this  AD 


are  intended  to  prevent  fire  in  the 
engine  nacelle,  in-flight  shutdown,  and 
possible  damage  to  the  engine. 

DATES:  Effective  January  30,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  30,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  17,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2002-NE- 
34-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  jnay  be  obtained  from 
Honeywell  International,  Inc.  (formerly 
AlliedSignal,  Inc.  and  Textron 
Lycoming),  Attn:  Data  Distribution,  M/ 
S  64-3/2101-201,  PO  Box  29003, 
Phoenix,  AZ  85038-9003,  telephone: 
(602)  365-2493;  fax:  (602)  365-5577. 
This  information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Baitoo,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office 
•  (LAACO),  FAA,  Transport  Airplane 
Directorate,  3960  Paramoimt  Blvd., 
Lakewood,  CA  90712-4137;  telephone 
(562)  627-5245;  fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  been  informed  that  a  Bombardier 
CL-600  airplane  powered  by  ALF502L- 
2C  engines  had  a  fire  in  the  nacelle  of 
the  number  one  engine,  resulting  from 
fractming  of  the  flow  divider  left 
primary  fuel  tube.  The  fracture  was  due 
to  high-cycle  fatigue  caused  by  a 
missing  support  clamp.  This  action 
mandates  inspection  of  the  flow  divider 
primary,  secondary,  and  drain  tube 
assemblies  for  security  and  proper 
clamping.  The  actions  specified  in  this 
AD  are  intended  to  prevent  fire  in  the 
engine  nacelle.  This  condition,  if  not 
corrected,  could  result  in  an  in-flight 
shutdown  and  possible  damage  to  the 
engine. 


Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Honeywell 
Alert  Service  Bulletin  (ASB)  ALF/LF 
A73-1013,  dated  October  18,  2002,  that 
describes  procedures  for  inspection  of 
the  flow  divider  primary,  secondary, 
and  drain  tube  assemblies  for  security 
and  proper  clamping. 

Dififerences  Between  This  AD  and  the 
Manufacturer's  Service  Information 

Although  Honeywell  ASB  ALF/LF 
A73-1013  requires  compliance  within 
75  hours  after  receipt  of  the  service 
bulletin,  this  AD  requires  compliance 
within  100  flight  hoiu^  after  the 
effective  date  of  this  AD,  allowing 
operators  more  time  to  schedule  and 
perform  inspections. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Honeywell 
International,  Inc.,  (formerly 
AlliedSignal,  Inc.  and  Textron 
Lycoming)  ALF502L-2,  ALF502I^2C. 
ALF502R-3  and  ALF502R-3A  series 
turbofan  engines,  this  AD  is  being 
issued  to  prevent  fire  in  the  engine 
nacelle,  in-flight-shutdown,  and 
possible  damage  to  the  engine.  This  AD 
requires  inspection  of  the  flow  divider 
primary,  secondary  and  drain  tube 
assemblies  for  security  and  proper 
clamping.  The  actions  are  required  to  be 
done  in  accordance  with  the  service 
bulletin  described  previously. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
Submitting  such  written  data,  views,  or 
argtunents  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
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supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-34-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adopdon  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-02-01     Honeywell  International,  Inc.: 

Amendment  39-13017.  Docket  No. 
2002-NE-34-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Honeywell  International,  Inc., 
(formerly  AlliedSignal,  Inc.  and  Textron 
Lycoming)  ALF502L-2,  ALF502L-2C, 
ALF502R-3  and  ALF502R-3A  series  turbofan 
engines  with  lube  assemblies,  part  numbers 
2-193-340-02,  2-173-600-03,  2-173-110- 
02,  2-173-120-03,  and  2-193-350-02 
installed.  These  engines  are  installed  on,  but 
not  limited  to  Bombardier  CL-600-1A11  and 
BAE  Systems  BAel46-100A.  -200A  and 
-300A  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done.  To  prevent 
fire  in  the  engine  nacelle,  in-flight  shutdown, 
and  possible  damage  to  the  engine,  do  the 
following: 

One-time  Inspection  of  Flow  Divider  Tube 
Assemblies 

(a)  Within  100  flight  hours  after  the 
effective  date  of  this  AD,  inspect  the  flow 
divider  primary,  secondary,  and  drain  tubes 
for  proper  clamp  installation,  in  accordance 
with  Paragraph  2.A.(1)  and  2.A.(2)  of  the 
Accomplishment  Instructions  of  Honeywell 
international.  Inc.  Alert  Service  Bulletin 
ALF/LF  A73-1013,  dated  October  18.  2002 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 


Angeles  Aircraft  Certification  Office 
(LAACO)  Operators  must  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
LAACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  LAACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(d)  The  inspection  must  be  done  in 
accordance  with  Honeywell  Alert  Service 
Bulletin  ALF/LF  A73-1013,  dated  October 
18,  2002. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Honeywell  International,  Inc.  (formerly 
AlliedSignal,  Inc.  and  Textron  Lycoming), 
Attn:  Data  Distribution,  M/S  64-3/2101-201, 
PO  Box  29003,  Phoenix,  AZ  85038-9003, 
telephone:  (602)  365-2493;  fax:  (602)  365- 
5577.  Copies  may  be  inspected  at  the  FAA, 
New  England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.,  suite  700.  Washington,  DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
January  30,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
January  6,  2003. 
Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-643  Filed  1-14-03;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30348;  Amdt.  No.  3039] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
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needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  organizational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instnunent  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  January  15, 
2003.  The  compliance  date  for  each 
SlAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  15, 
2003. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
r^on  in  which  the  affected  airport  is 
Ic^cated; 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP;  or, 

4.  The  Office  of  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

,  For  Purchase — Individual  SLAP 
copies  may  be  obtained  from:  ■ 

'  1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
VVashington,  DC  20591 ;  or 

1 2.  The  FAA  Regional  Office  of  the 
region  in  which  tihe  affected  airport  is 
located. 

I  By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Docxmients, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federcd  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 


regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
document  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  appUcable  FAA  Forms  are 
identified  as  FAA  forms  8360-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regiUatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnunent  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  T)f  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC  on  January  3, 
2003. 

James ).  Ballough, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulation  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40106. 
40113,  40114,  40120,  44502.  44514,  44701, 
44719,  44721-44722. 

2.  Part  97  is  amended  to  read  as 
follows: 

S§  97.23,  97.25,  97.27, 97.29, 97.31, 97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF.  SDF/DME;      ' 
§  97.27  NDB,  NDB/DME:  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAQV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SJAPs;  and  §  97.35 
COPTER  SIAP,  identified  as  follows: 

*   *    *  Effective  February  20.  2003 

Covington,  LA,  Greater  St.  Tanimanv.  VOR/ 

DME-A,  Orig  (CANCELLED) 
Covington,  LA,  Greater  St.  Tammany.  GPS  * 

RWYA  17,  Orig-A  (CANCELLED) " 


1964 


Federal  Register /Vol.  68,  No.  10 /Wednesday.  January  15,  2003 /Rules  and  Regulations 


*   *   *  Effective  February  20.  2003 

Danielson.  CT.  Danielson.  RNAV  (GPS)  Rwy 

31,  Orig  (CANCELLED) 
Huntington,  IN.  Huntington  Muni,  VOR/ 

DME-A,  Amdt  1 
Huntington,  IN,  Huntington  Muni,  NDB  RWY 

9.  Amdt  1 
Huntington,  IN,  Huntington  Muni,  RNAV 

(GPS)  RWY  9,  Orig 
Huntington.  IN.  Huntington  Muni,  RNAV 

(GPS)  RWY  27,  Orig 
Huntington,  IN.  Huntington  Muni,  GPS  RWY 

9,  Amdt  1,  (CANCELLED) 
Huntington,  IN,  Huntington  Muni.  GPS  RWY 

27,  Orig,  (CANCELLED) 
Wichita,  KS,  Beech  Factory,  RNAV  (GPS) 

Rwy  18,  Orig  (CANCELLED) 
Wichita,  KS,  Beech  Factory.  RNAV  (GPS) 

Rwv  36,  Orig 
Wichita,  KS,  Beech  Factory,  RNAV  (GPS) 

Rwy  18,  Orig 
Wichita,  KS,  Beech  Factory.  GPS  Rwy  36, 

Orig  (CANCELLED) 
Leesville.  LA,  Leesville,  NDB  RWY  36,  Amdt 

1 
Leesville,  LA,  Leesville,  RNAV  (GPS)  RWY 

36,  Orig 
Owosso,  MI.  Owosso  Community,  RNAV 

(GPS)  RWY  10.  Orig 
Sikeston.  MO.  Sikeston  Memorial  Muni,  NDB 

RWY  20,  Amdt  8A  (CANCELLED) 
Wichita  Falls,  TX,  Sheppard  AFB/Wichita 

Falls  Muni,  LOG  BC  RWY  15R,  Amdt  llA 

(CANCELLED) 
Lake  Geneva,  WI.  Grand  Geneva  Resort, 

RNAV  (GPS)  RWY  23,  Orig 

[FR  Doc.  03-650  Filed  1-14-03;  8:45  am] 
BtUJNG  CODE  4910-1 3-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  part  390 

[Docket  No.  RM02-1 0-000;  Order  No.  891] 

Electronic  Registration 

December  20,  2002.        "* 

AGENCY:  Federal  Energy  Regulatory  ' 

Commission. 

ACTION:  Notice  of  extension  of  effective 

date. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  extending  the 
effective  date  of  its  requirement  that 
users  of  its  online  applications  register 
electronically.  This  extension  is 
necessary  because  the  eRegistration 
system  will  not  be  sufficiently 
implemented  by  the  original  effective 
date  of  January  7,  200a. 
FOR  FURTHER  INFORMATHM  CONTACT: 
Christopher  Cook  (information 
technology  advisor),  Office  of  the 
Chief  Information  Officer,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC 
20426,  (202)  502-8102. 


Wilbur  Miller  (legal  advisor).  Office  of 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426, 
(202)  502-8953. 

1.  On  August  5,  2002,  the  Commission 
issued  Order  No.  891,  establishing  a 
system  of  electronic  registration  to  act  as 
a  gateway  to  its  online  services.^  The 
eRegistration  system  will  allow  users  to 
input  identifying  information  only  once 
as  a  precursor  to  using  services  such  as 
electronic  filing,  electronic  subscription, 
or  electronic  service.  The  registration 
system  has  been  available  on  the 
Conunission's  web  site,  http:// 
www.ferc.gov,  since  September  as  a 
voluntary  system.  Order  No.  891 
provided  that  eRegistration  would 
become  mandatory  on  January  7,  2003.^ 

2.  Currently,  eRegistration  is  not  fully 
integrated  with  the  online  services  with 
which  it  will  operate,  and  this  was 
expected  to  be  the  case  on  the  original 
effective  date.  The  Commission  thus 
will  extend  the  effective  date  until 
adequate  integration  is  achieved.  Once 
the  system  is  ready,  the  Secretary  of  the 
Commission  will  issue  a  notice  of  the 
time  when  the  eRegistration 
requirement  will  become  effective.  In 
the  interim,  eRegistration  may  be  a 
prerequisite  for  the  use  of  some 
informational  services,  such  as 
electronic  subscription. 

The  Commission  orders:  The  effective 
date  of  18  CFR  390.1  is  extended  until 
the  new  effective  date  is  announced  by 
the  Secretary. 

By  the  Commission. 
Magalie  R.  Saias, 

Secretary. 

[FR  Doc.  03-834  Filed  1-14-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 
[DEA-2361 

Schedules  of  Controlled  Substances: 
Exempt  Anabolic  Steroid  Products 

AGENCY:  Drug  Enforcement 

Administration  (DEA),  Department  of 

Justice. 

ACTION:  Interim  rule  and  request  for 

comments. 

SUMMARY:  The  Drug  Enforcement 
Administration  (DEA)  is  designating 


>  See  18  CFR  pari  390  (2001). 
^FERC  Stats.  &  Regs.  1  31.132,  at  p.  30,195 
(2002),  codifying  requirement  at  18  CFR  §  390.1. 


two  pharmaceutical  preparations  as 
exempt  anabolic  steriod  products  under 
the  Controlled  Substances  Act.  This 
action  is  part  of  the  ongoing 
implementation  of  the  Anabolic  Steriod 
Control  Act  of  1990. 
DATES:  Effective  date:  January  15,  2003. 

Comment  date:  Comments  must  be 
received  on  or  before  March  17.  2003. 
ADDRESSES:  Comments  must  be 
submitted  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 
Attention:  DEA  Federal  Register 
Representati  ve/CCR . 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone:  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Anabolic  Steroids  Control  Act 
(ASCA)  of  1990  (title  XK  of  Pub.  L. 
101-647)  placed  anabolic  steroids  into 
Schedule  III  of  the  Controlled 
Substances  Act  (CSA)  (21  U.S.C.  801  et 
seq.).  Section  1903  of  the  ASCA 
provides  that  the  Attorney  General  may 
exempt  products  which  contain 
anabolic  steroids  from  all  or  any  part  of 
the  Controlled  Substances  Act  (CSA)  (21 
U.S.C.  801  et  seq.)  if  the  products  have 
no  significant  potential  for  abuse.  The 
authority  to  exempt  these  products  was 
delegated  from  the  Attorney  general  to 
the  Administrator  of  the  Drug 
Enforcement  Administration  (28  CFR 
0.1009b)),  who,  in  turn,  redelegated  this 
authority  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (28  CFR  appendix  to 
subpart  R,  section  7,  paragraph  (g)).  The 
procedure  for  implementing  this  section 
of  the  ASCA  is  found  in  §  1308.33  of 
title  21  of  the  Code  of  Federal 
Regulations.  An  application  which  was 
in  conformance  with  §  1308.33  of  title 
21  of  the  Code  of  Federal  regulations 
was  received  and  was  forwarded  to  the 
Secretary  of  Health  and  Human  Services 
for  his  evaluation.  The  purpose  of  this 
rule  is  to  identify  two  products  which, 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  finds  meet 
the  exempt  anabolic  steroid  product 
criteria. 

Anabolic  Steroid  Products  Being  Added 
to  the  List  of  Products  Exempted  From 
Application  of  the  CSA 

DEA  received  a  letter  dated  June  18, 
2002,  written  tot  he  DEA  on  behalf  of 
Sjmtho  Pharmaceuticals  Inc.,  and  two 
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petitions  to  exempt  from  control  under 
the  CSA  a  two  products  each  containing 
esterified  estrogens  and 
methyltestosterone.  In  a  letter  dated  July 
16,  2002,  DEA  provided  a  copy  of  these 
petitions  to  the  Department  of  Health 
and  Human  Services  (HHS)  along  with 
a  request  for  evaluation  and 
recommendation.  In  a  letter  dated 
September  14,  2002,  the  Assistant 


Secretary  of  Health  for  HHS 
recommended  that  both  Syntest  H.S. 
and  SjTitest  D.S.  be  exempted  from 
controls  under  the  CSA  based  on  their 
similarity  to  the  products,  Estratest  H.S. 
and  Estratest,  respectively,  both  of 
which  have  been  exempted  from  control 
under  the  CSA.  A  subsequent 
examination  of  DEA  databases  did  not 


reveal  any  evidence  of  abuse  or 
diversion  of  Estratest  H.S.  and  Estratest. 
The  Deputy  Assistant  Administrator, 
having  reviewed  the  application, 
recommendation  of  the  Secretary,  and 
other  relevant  information,  finds  that 
Syntest  H.S.  and  Syntest  D.S.  have  no 
significant  potential  for  abuse. 
Information  on  these  products  is  given 
below. 


, 

Exempt  Anabolic  Products 

Trade  name 

Company 

Fomti 

Ingredients 

Quantity 

Syntest  H.S 

Syntest  D.S 

Syntho  Phamnaceuticals,  Famfiingdale, 
NY. 

Syntho  Phamiaceuticals,  Famiingdale, 
NY. 

Tablets 

Tablets 

Esterfied  Estrogrens 

Methylestosterone  

Esterfied  Estrogrens 

Methylestosterone  

0.62mg/Tablet. 

1 .25mg/Tablet. 
1 .25mg/Tablet. 

2.5mg/Tablet 

Therefore,  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
above  anabolic  steroid  products  be 
added  to  the  list  of  products  excluded 
from  application  of  the  CSA  and 
referenced  in  21  CFR  1308.34 

Interested  persons  are  invited  to 
submit  their  comments  in  writing  with 
regard  to  this  interim  rule.  If  any 
comments  or  objections  raise  significant 
issues  regarding  any  finding  of  fact  or 
conclusion  of  law  upon  which  this 
order  is  based,  the  Deputy  Assistant 
Administrator  shall  immediately 
suspend  the  effectiveness  of  this  order 
until  she  may  reconsider  the  application 
in  light  of  the  comments  and  objections 
filed.  Thereafter,  the  Deputy  Assistant 
Administrator  shall  reinstate,  revoke,  or 
amend  her  original  order  as  she 
determines  appropriate. 

Regulatory  Certifications 

Regulatory  Flexibility  Act 

The  granting  of  exemption  status 
relieves  persons  who  handle  the 
exempted  products  in  the  course  of 
legitimate  business  from  the 
registration,  record  keeping,  security, 
and  other  requirements  imposed  by  the 
CSA.  Accordingly,  the  Deputy  Assistant 
Administrator  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  whose  interest  must  be 
considered  under  the  Regulatory 
Flexibility  Act.  (5  U.S.C.  605(b]). 

Executive  Order  12866 

It  has  been  determined  that  drug 
control  matters  are  not  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  the 
provisions  of  Executive  Order  12866. 
Accordingly,  this  action  is  not  subject  to 
those  provisions  of  Executive  Order 


121778  which  are  contingent  upon 
review  by  OMB.  Nevertheless,  the 
Deputy  Assistant  Administrator  has 
determined  that  this  is  not  a  "major 
rule,"  as  that  term  is  used  in  Executive 
Order  12866,  and  that  it  would 
otherwise  meet  the  applicable  standards 
of  sections  2(a)  and  2(b)(2)  of  Executive 
Order  12788. 

Executive  Order  12988 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

Executive  Order  13132 

Thi^s  interim  rule  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  law.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

Unfunded  Mandates  Reform  Act  of  1995 

This  interim  rule  will  not  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  interim  rule  is  not  a  major  rule 
as  defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  aimual  effect  on  the 
economy  of  $100,000,000  or  more;  a 


major  increase  in  costs  or  prices,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Dated:  January  6,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control. 

(FR  Doc.  03-772  Filed  1-14-03;  8:45  am) 

BILLING  CODE  4410-09-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  February  2003.  Interest 
assumptions  are  also  published  on  the 
PBGC's  Web  site  [bttp://www. pbgc.gov). 

EFFECTIVE  DATE:  February  1,  2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
ciurent  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  Appendix  B  to 
Part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amoimts  to  be  paid  by  the 
PBGC  (found  in  Appendix  B  to  Part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  Appendix  C  to 
Part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  Appendix  B  to  Part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  pxuposes  in  plans  with 
valuation  dates  during  February  2003, 
(2)  adds  to  Appendix  B  to  Part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-siun  payments  in 
plans  with  valuation  dates  during 
February  2003,  and  (3)  adds  to 
Appendix  C  to  Part  4022  the  interest 


assiunptions  for  private-sector  pension 
practitioners  to  refer  to  if  they  wish  to 
use  lump-sum  interest  rates  determined 
using  the  PBGC's  historical 
methodology  for  valuation  dates  during 
February  2003. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in 
Appendix  B  to  part  4044)  will  be  5.10 
percent  for  the  first  20  years  following 
the  valuation  date  and  5.25  percent 
thereafter.  These  interest  assuinptions 
represent  a  decrease  (fi-om  those  in 
effect  for  January  2003)  of  0.20  percent 
for  the  first  20  years  following  the 
valuation  date  and  are  otherwise 
unchanged. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  Appendix  B  to 
part  4022)  will  be  3.75  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions 
represent  a  decrease  (from  those  in 
effect  for  January  2003)  of  0.25  percent 
for  the  period  during  which  a  benefit  is 
in  pay  status  and  are  otherwise 
unchanged. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
Appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 


Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  February  2003, 
the  PBGC  finds  that  good  cause  exists 
for  making  the  assumptions  set  forth  in 
this  amendment  effective  less  than  30 
days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302,  1322,  1322b, 
1341(c)(3)(D),  and  1344. 

2.  In  appendix.  B  to  pairt  4022,  Rate  Set 
112,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 


Appendix  B  to  Part  4022 — Lump  Sum  Interest  Rates  For  PBGC  Payments 


***** 


For  plans  with  a  valuation 
date 

Immediate 

annuity  rate 

(percent) 

Deferred  annuities  (percent) 

Rate  set 

ii 

b                       h                       n, 

On  or  after            Before 

n2 

112 

* 

2-1-03                3-1-03 

* 

3.75 

* 

4.00 

»                ♦                               • 

4.00                     4.00                       7 

• 

8 

3.  In  appendix  C  to  part  4022,  Rate  Set  112,  as  set  forth  below,  is  added  to  the  table.  (The  introductory  text  of  the  table 
is  omitted.)  , 


Federal  Register/ Vol   68,  No.  10 /Wednesday,  January  15,  2003 /Rules  and  Regulations 


1967 


Appendix  C  to  Part  4022 — Lump  Sum  Interest  Rates  For  Private-Sector  Payments 


Rate  set 


For  plans  with  a  valuation  immediate 

^^ annuity  rate 

(percent) 


Deferred  annuities  (percent) 


On  or  after 


Before 


ni 


n2 


112 


2-1-03 


3-1-03 


3.75 


4.00 


4.00 


4.00 


PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 

PLANS 

5.  In  appendix  B  to  part  4044,  a  new 

4.  The  authority  citation  for  part  4044     entry,  as  set  forth  below,  is  added  to  the 
continues  to  read  as  follows: 


Authority:  29  U.S.C.  1301(a),  1302(b)(3),         table.  (The  introductory  text  of  the  table 
1341,1344.1362.  is  Omitted.) 


Appendix  B  to  Part  4044 — Interest  Rates  Used  to  Value  Benefits 


For  valuation  dates  occurring  in  the  month — 


The  values  of  i,  are: 


fort  = 


fort  = 


fort= 


February  2003 


.0510 


1-20 


.0525 


>20    N/A 


N/A 


Issued  in  Washington,  DC,  on  this  9th  day 
of  January  2003. 
Josqih  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer,  Pension  Benefit  Guaranty 
Corporation. 

[FI^Doc.  03-829  Filed  1-14-03;  8:45  am] 
BILUNG  CODE  7708-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  Miami  02-1 56] 
RIN2115-AA97 

Security  Zones;  Port  of  Palm  Beach, 
Palm  Beach,  FL;  Port  Everglades,  Fort 
Lauderdale,  FL;  Port  of  Miami,  Miami, 
FL;  and  Port  of  Key  West,  Key  West, 
FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  security  zones  in  the 
Captain  of  the  Port  Miami  area  for 
na^onal  security  reasons  to  protect  the 
public  and  ports  from  potential 
subversive  acts.  Similar  security  zones 
have  been  in  effect  under  temporary 
rules  following  the  terrorist  attacks  of 
September  11,  2001,  on  the  World  Trade 


Center  and  Pentagon.  Entry  into  these 
zones  will  be  prohibited,  unless 
specifically  authorized  by  the  Captain  of 
the  Port,  Miami,  Florida,  or  his 
designated  representative. 
DATES:  This  rule  is  effective  from 
December  16,  2002  until  11:59  p.m.  on 
February  15,  2003. 

ADDRESSES:  Comments  and  materials 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
(COTP  Miami-02-156)  and  are  available 
for  inspection  or  copying  at  Marine 
Safety  Office  Miami,  100  Mac  Arthur 
Causeway,  Miami  Beach,  FL  33139 
between  7:30  a.m.  and  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Jennifer  Sadowski,  Waterways 
Management  Division  Officer,  Coast 
Guard  Marine  Safety  Office  Miami,  at 
(305)  535-8750. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
temporary  regulation.  Under  5  U.S.C. 
553(b)(B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
NPRM.  Publishing  a  NPRM.  which 
would  incorporate  a  conunent  period 
before  a  final  rule  was  issued,  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  protect 


the  public,  ports  and  waterways  of  the 
United  States.  We  did  publish  a  NPRM 
on  November  5,  2002  (67  FR  67342) 
proposing  to  make  these  same  seciuity 
zones  permanent.  The  comment  period 
for  the  NPRM  closed  on  December  5, 
2002  and  this  temporary  rule  will 
ensure  vessels  are  protected  while  we 
draft  the  final  rule. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  and  place 
enforcement  vessels  in  the  vicinity  to 
advise  mariners  of  the  restriction. 

Background  and  Purpose 

The  terrorist  attacks  of  September 
2001  killed  thousands  of  people  and 
heightened  the  need  for  development  of 
various  security  measures  throughout 
the  seaports  of  the  United  States, 
particularly  around  those  vessels  and 
facilities  which  are  frequented  by 
foreign  nationals  and  maintain  an 
interest  to  national  security.  The 
President  has  continued  the  national 
emergencies  he  declared  following  the 
September  11.  2001  terrorist  attacks  (67 
FR  58317  (Sep.  13,  2002)  (continuing 
national  emergency  with  respect  to 
terrorist  attacks),  67  FR  59447  (Sep.  20, 
2002)  (continuing  national  emergency 
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with  respect  to  persons  who  commit, 
threaten  to  commit  or  support 
terrorism)).  The  President  also  has 
found  pursuant  to  law,  including  the 
Magnuson  Act  (50  U.S.C.  191  et  seq.). 
that  the  security  of  the  United  States  is 
and  continues  to  be  endangered 
following  the  attacks  (E.O.  13,273,  67  FR 
56215  (Sep.  3,  2002)  (security 
endangered  by  disturbances  in 
international  relations  of  U.S.  and  such 
■  disturbances  continue  to  endanger  such 
relations)).  Following  these  attacks  by 
well-trained  and  clandestine  terrorists, 
national  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  are  likely.  The  Captain 
of  the  Port  (COTP)  of  Miami  has 
determined  that  there  is  an  increased 
risk  that  subversive  activity  could  be 
launched  by  vessels  or  persons  in  close 
proximity  to  the  Ports  of  Palm  Beach, 
Miami,  Port  Everglades,  and  Key  West, 
Florida.  These  security  zones  are 
necessary  to  protect  the  public,  ports, 
and  waterways  of  the  United  States  from 
potential  subversive  acts. 

The  Coast  Guard  Captain  of  the  Port 
of  Miami  established  temporary  security 
zones  in  these  areas  following  the 
September  11,  2001  attacks.  Those 
temporary  rules  are  as  follows: 

On  September  11,  2001,  the  COTP 
issued  a  temporary  final  rule  (TFR)  (67 
FR  9194,  9195,  February  28,  2002, 
Docket  #  COTP  Miami  01-093) 
establishing  100-yard  security  zones 
aroimd  certain  vessels  in  the  Port  of 
Palm  Beach,  Miami,  Port  Everglades, 
and  Key  West,  FL,  that  expired 
September  25,  2001.  On  September  25, 
2001,  the  COTP  issued  another  TFR  (67 
FR  1101,  January  9,  2002,  COTP  Miami 
01-115)  that  maintained  these  100-yard 
security  zones  around  certain  vessels  in 
the  Ports  of  Palm  Beach,  Miami,  Port 
Everglades,  and  Key  West.  FL,  and 
added  a  reference  to  specific  points 
(buoys)  where  moving  zones  were 
activated  and  deactivated.  This  second 
TFR  expired  on  June  15,  2002. 

On  October  7,  2001,  the  COTP  issued 
a  TFR  (67  FR  6652,  February  13,  2002, 
COTP  Miami  01-116)  establishing  fixed 
security  zones  in  Port  Everglades  and 
Miami,  FL,  that  expired  June  15,  2002. 

On  October  11,  2001,  the  COTP  issued 
a  TFR  (67  FR  4177,  January  29,  2002, 
COTP  Miami  01-122)  establishing  a 
fixed-security  zone  for  Port  Everglades, 
FL,  that  expired  June  15,  2002. 

All  of  the  above  security  zones  were 
extended  by  a  TFR  issued  on  June  13, 
2002  (67  FR  46389.  COTP  Miami-02- 
054)  until  December  15,  2002.  On 
November  5,  2002,  we  published  a 
.  NPRM  proposing  to  create  permanent 
security  zones  in  various  ports 
throughout  South  Florida  (67  FR  67342). 


We  received  one  comment  on  the 
proposed  rule.  This  temporary  rule  is 
necessary  to  ensure  vessels  are 
protected  while  we  complete  drafting 
the  final  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary 
because  we  anticipate  these  seciu^ity 
zones  may  only  impact  vessel  traffic  for 
short  periods  of  times.  Alternate  vessel 
traffic  routes  have  also  been  accounted 
for  to  assist  in  minimizing  delays.  Also, 
the  Captain  of  the  Port  of  Miami  may 
allow  persons  or  vessels  to  enter  a 
security  zone  on  a  case-by-case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considiered 
whether  this  rule  would  have  a 
significant  economic  effect  upon  a 
substantial  nxunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  we  anticipate  these  security 
zones  may  only  impact  vessel  traffic  for 
short  periods  of  times.  Alternate  vessel 
traffic  routes  have  also  been  identified 
to  assist  in  minimizing  delays.  Also,  the 
Captain  of  the  Port  of  Miami  may  allow 
persons  or  vessels  to  enter  a  security 
zone  on  a  case-by-case  basis.  If  you 
think  that  your  business,  organization, 
or  governmental  jurisdiction  qualifies  as 
a  small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LTJG 
Jennifer  Sadowski  at  (305)  535-8750. 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effepts  of  this  rule  elsewhere  in  this 
"preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 
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Environment 

We  have  considered  the   ,' 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34](g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
no  environmental  changes  will  be 
affected  with  the  security  zone 
implementation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
in^lications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.  We 
invite  your  comments  on  how  this  rule 
might  impact  tribal  governments,  even  if 
that  impact  may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Efifects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
tonceming  Regulations  That 
Significantly  Affect  Energy  Supply., 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measiu"es. 
Waterways.  . 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 


2.  Add  new  §  165.T07-156  to  read  as 
follows: 

§  1 65.T07-1 56    Security  Zones;  Port  of 
Palm  Beach,  Port  Everglades,  Port  of  Miami, 
and  Port  of  Key  West,  Florida. 

(a)  Location.  The  following  areas  are 
secmity  zones: 

(1)  Fixed  and  moving  security  zones 
around  vessels  in  the  Ports  of  Palm 
Beach,  Port  Everglades,  Miami,  and  Key 
West,  Florida.  Moving  security  zones  are 
established  100  yards  around  all 
passenger  vessels,  vessels  carrying 
cargoes  of  particular  hazard,  or  vessels 
carrying  liquefied  hazardous  gas  (LHG) 
as  defined  in  33  CFR  parts  120,  126  and 
127  respectively,  during  transits 
entering  or  departing  the  Ports  of  Palm 
Beach,  Port  Everglades,  Miami  or  Key 
West,  Florida.  These  moving  security 
zones  are  activated  when  the  subject 
vessel  passes:  "LW"  buoy,  at 
approximate  position  26°46.3'  N, 
080°00.6'  W,  when  entering  the  Port  of 
Palm  Beach,  passes  "PE"  buoy,  at 
approximate  position  26°05.5'  N, 
080°04.8'  W,  when  entering  Port 
Everglades;  the  "M"  buoy,  at 
approximate  position  25°46.1'  N, 
080°05.0'  W,  when  entering  the  Port  of 
Miami;  and  "KW"  buoy,  at  approximate 
position  24°27.7'  N,  081°48.1'  W.  when 
entering  the  Port  of  Key  West.  Fixed 
security  zones  are  established  100  yards 
aroimd  all  passenger  vessels,  vessels 
carrying  cargoes  of  particular  hazard  or 
liquefied  hazardous  gas  (LHG)  as 
defined  in  33  CFR  parts  120, 126  and 
127  respectively,  while  they  are  docked 
in  the  Ports  of  Palm  Beach,  Port 
Everglades,  Miami  or  Key  West,  Florida. 

(2)  Fixed  security  zone  in  the  Port  of 
Miami,  Florida.  A  fixed  security  zone 
encompasses  all  waters  between  Watson 
Park  and  Star  Island  on  the  MacArthur 
Causeway  south  to  the  Port  of  Miami. 
The  western  boundary  is  formed  by  an 
imaginary  line  from  points  25°46.79'  N, 
080°10.90'  W,  to  25°46.77'  N,  080°10,92' 
W  to  25°46.88'  N,  080°10.84'  W,  and 
ending  on  Watson  Park  at  25°47.00'  N, 
080°10.67'  W.  The  eastern  boundary  is 
formed  by  an  imaginary  line  from  the 
traffic  light  located  at  Bridge  Road,  in 
approximate  position  25°46.33'  N, 
080°09.12'  W,  which  leads  to  Star 
Island,  and  MacArthiu  Causeway 
directly  extending  across  the  Main 
Channel  to  the  Port  of  Miami,  at 
25°46.26'  N,  080°09.18'  W.  The  fixed 
security  zone  is  activated  when  two  or 
more  passenger  vessels,  vessels  carrying 
cargoes  of  particular  hazard,  or  vessels 
carrying  liquefied  hazardous  gas  (LHG) 
as  defined  in  33  CFR  parts  120, 126  and 
127  respectively,  enter  or  moor  within 
this  zone. 


(i)  Vessels  may  be  allowed  to  transit 
the  Main  Chaimel  when  only  one 
passenger  vessel  or  vessel  carrying 
cargoes  of  particular  hazard  are  berthed, 
by  staying  on  the  north  side  of  the  law 
enforcement  boats  and  cruise  ship 
tenders  which  will  mark  a  transit  lane 
in  channel. 

(ii)  When  passenger  vessels  are  not 
berthed  on  the  Main  Channel, 
navigation  will  be  unrestricted.  Law 
enforcement  vessels  can  be  contacted  on 
VHF  Marine  Band  Radio',  Chaimel  16 
(156.8  MHz). 

(3)  Fixed  security  zones  in  the  Port 
Everglades.  A  fixed  security  zone 
encompasses  all  waters  west  of  an 
imaginary  line  starting  at  the  northern 
most  point  26°05.9^'  N,  080°07.15'  W, 
near  the  west  side  of  the  1 7th  Street 
Causeway  Bridge,  to  the  southern  most 
point  26^05.41'  N,  080°06.96'  W.  on  the 
northern  tip  of  pier  22.  An  additional 
fixed  security  zone  encompasses  the 
Intracoastal  Waterway  between  a  line 
connecting  point  26°05.41'  N, 
080°06.97'  W,  on  the  northern  tip  of 
berth  22  and  a  point  directly  east  across 
the  Intracoastal  Waterway  to  26°05.41' 
N,  080°06.74'  W;  and  a  line  drawn  from 
the  corner  of  Port  Everglades  berth  29  at 
point  26°04.72'  N,  080°06.92'  W, 
easterly  across  the  Intracoastal 
Waterway  to  John  U.  Lloyd  Beach,  State 
Recreational  Area  at  point  26°04.72'  N, 
080°06.81'  W. 

(i)  Vessels  may  be  allowed  to  transit 
the  Intracoastal  Waterway  when 
passenger  vessels  or  vessels  carrying 
cargoes  of  particular  hazard  are  berthed, 
by  staying  east  of  the  law  enforcement 
boats  and  cruise  ship  tenders,  which 
will  mark  a  transit  lane  in  the 
Intracoastal  Waterway. 

(ii)  Periodically,  vessels  may  be 
required  to  temporarily  hold  their 
positions  while  large  commercial  traffic 
operates  in  this  area.  Vessels  in  this 
security  zone  must  follow  the  orders  of 
the  COTP  or  his  designated 
representative,  who  rtay  be  embarked  in 
law  enforcement  or  other  vessels  on 
scene.  When  passenger  vessels  are  not 
berthed  on  the  Intracoastal  Waterway, 
navigation  will  be  unrestricted.  Law 
enforcement  vessels  can  be  contacted  on 
VHF  Marine  Band  Radio.  Channel  16 
(156.8  MHz). 

(b)  Regulations.  (1)  Prior  to 
commencing  the  movement,  the  person 
directing  the  movement  of  a  passenger 
vessel,  a  vessel  carrying  cargoes  of 
particular  hazard,  or  a  vessel  carrying 
liquefied  hazardous  gas  (LHG)  as 
defined  in  Title  33,  Code  of  Federal 
Regulations  parts  120, 126  and  127 
respectively,  is  encouraged  to  make  a 
security  broadcast  on  VHF  Marine  Band 
Radio,  Channel  13  (156.65  MHz)  to 
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advise  mariners  of  the  moving  security 
zone  activation  and  intended  transit. 

(2)  In  accordance  with  the  general 
regulations  §  165.33  of  this  part,  entry 
into  these  zones  is  prohibited  except  as 
authorized  by  the  Captain  of  the  Port 
Miami  or  his  designated  represeritative. 
Other  vessels  such  as  pilot  boats,  cruise 
ship  tenders,  tug  boats  and  contracted 
security  vessels  may  assist  the  Coast 
Guard  Captain  of  the  Port  under  the 
direction  of  his  designated 
representative  by  monitoring  these 
zones  strictly  to  advise  mariners  of  the 
restrictions.  The  Captain  of  the  Port  will 
notify  the  public  via  Marine  Safety 
Radio  Broadcast  on  VHP  Marine  Band 
Radio,  Channel  13  (156.65  MHz)  when 
the  security  zones  are  being  enforced. 

(3)  Persons  desiring  to  enter  or  transit 
the  area  of  the  security  zone  may 
contact  the  Captain  of  the  Port  on  VHP 
Marine  Band  Radio,  Channel  16  (156.8 
MHz)  to  seek  permission  to  transit  the 
area.  If  permission  is  granted,  all 
persons  and  vessels  must  comply  with 
the  instructions  of  the  Captain  of  the 
Port  or  his  or  her  designated 
representative. 

(4)  The  Captain  of  the  Port  Miami  may 
waive  any  of  the  requirements  of  this 
subpart  for  any  vessel  upon  finding  that 
the  vessel  or  class  of  vessel,  operational 
conditions,  or  other  circumstances  are 
such  that  application  of  this  subpart  is 
unnecessary  or  impractical  for  the 
purpose  of  port  security,  safety  or 
environmental  safety. 

(c)  Definition.  As  used  in  this  section, 
cruise  ship  means  a  passenger  vessel 
greater  than  100  feet  in  length  and  over 
100  gross  tons  that  is  authorized  to  carry 
more  than  12  passengers  for  hire  making 
voyages  lasting  more  than  24  hours, 
except  for  a  ferry. 

(d)  Dates.  This  section  is  effective 
from  December  16,  2002  until  11:59 
p.m.  on  February  15,  2003. 

(e)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated:  December  16,  2002. 

).A.  Watson,  IV, 

Captain^  Coast  Guard,  Captain  of  the  Port 
Miami. 

[FR  Doc.  03-740  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  4910-1 5-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN  140-1a;  FRL-7433-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
conditionally  approves  rules,  submitted 
by  the  State  of  Indiana  as  revisions  to  its 
State  Implementation  Plan  (SIP),  for 
Prevention  of  Significant  Deterioration 
(PSD)  provisions  for  attainment  areas  for 
the  Indiana  Department  of 
Environmental  Management  (IDEM). 

DATES:  This  rule  will  become  effective 
March  3,  2003  unless  EPA  receives 
adverse  written  comments  by  February 
14,  2003.  If  EPA  receives  adverse 
written  comments,  it  will  publish  a 
timely  withdrawal  of  the  rule  in  the 
Federal  Register,  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  Permits 
and  Grants  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Please  contact  Julie  Capasso  at 
(312)  886-1426  before  visiting  the 
Region  5  office.  Written  comments 
should  be  sent  to:  Pamela  Blakley, 
Chief,  Permits  and  Grants  Section  (IL/ 
IN/OH),  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Bouleveird, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Capasso,  Environmental  Scientist, 
Permits  and  Grants  Section  (IL/IN/OH), 
Air  Programs  Branch,  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  telephone  (312) 
886-1426. 

SUPPt-EMENTARY  INFORMATION:  This 
supplementary  information  section  is 
organized  as  follows: 

A.  What  is  ihe  purpose  of  this  document? 

B.  What  is  the  history  of  IDEM's  PSD 
program? 

C.  Who  is  affected  by  this  action? 

D.  Approvability  Analysis 

E.  What  is  today's  final  action? 

F.  Regulatory  Assessment  Requirements 


A.  What  Is  the  Purpose  of  This 
Document? 

This  document  is  our  conditional 
approval  of  the  SIP  revision  request  that 
IDEM  has  submitted  for  its  PSD 
program. 

B.  What  Is  the  History  of  IDEM's  PSD 
Program? 

On  September  30,  1980,  EPA 
delegated  to  IDEM  the  authority  to 
implement  and  enforce  the  federal  PSD 
program.  On  April  11,  2001,  IDEM 
submitted  a  request  to  EPA  to  revise  its 
SIP  to  incorporate  its  PSD  regulations. 
On  February  1,  2002,  IDEM  submitted  to 
EPA  a  revised  request  resolving  issues 
identified  by  EPA  during  an  informal 
review.  IDEM  withdrew  the  previous 
request  on  February  27,  2002.  On  May 
28,  2002,  EPA  sent  a  letter  to  IDEM 
deeming  the  February  1 ,  2002  submittal 
complete,  and  initiated  the  processing 
of  the  request. 

Indiana's  February  1,  2002 
submission  consists  of  the  addition  to 
the  SIP  of:  326  lAC  2-2,  PSD  rules;  326 
LAC  2-1.1-6,  Public  notice;  and  326  lAC 
2-1.1-8,  Time  periods  for  determination 
on  permit  applications.  IDEM 
previously  submitted  sections  326  LAC 
2-1.1-6  and  326  lAC  2-1.1-8,  and  at 
EPA's  request,  is  resubmitting  them  as 
part  of  this  SIP  submittal  request. 

C.  Who  Is  Affected  by  This  Action? 

Indiana  has  already  adopted  these 
PSD  rules;  therefore,  air  pollution 
sources  will  not  be  subject  to  any 
additional  requirements.  This  action 
merely  approves  the  State  rules  into  the 
SIP,  making  them  federally  enforceable 
under  the  Clean  Air  Act  (CAA).  Because 
this  is  now  a  federally-approved  State 
program  instead  of  a  delegated  federal 
program,  anyone  wishing  to  appeal  a 
PSD  permit  will  have  to  do  so  under  the 
State's  environmental  appeals  process. 

D.  Approvability  Analysis 

I.  326  lAC  2-2-1 :  Definitions 

Unless  otherwise  specified  below, 
definitions  in  326  LAC  2-2-1  are 
consistent  with  definitions  in  40  CFR 
51.166(b). 

EPA  has  noted  wording  discrepancies 
between  the  Federal  rules  and  the 
following  rules:  In  326  LAC  2-2-l(y)(5), 
the  words  "and  this  subdivision"  are 
superfluous.  In  326  LAC  2-2-l(gg), 
IDEM  should  replace  "U.S.  EPA"  with 
"IDEM"  in  the  following  sentence:  "U.S. 
EPA  shall  give  expedited  consideration 
to  permit  applications  *  *  *."  In  326 
LAC  2-2-6(b)(5),  the  words  "whichever 
is  later"  are  not  necessary.  These 
wording  differences  do  not  constitute 
approvability  issues.  IDEM  agrees  to 
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address  them  the  first  time  that  it 
reopens  the  rules. 

The  Federal  definition  of  "major 
modification"  excludes  ft-om  a  physical 
change  or  a  change  in  the  method  of 
operation  the  use  by  a  stationary  source 
of  an  alternative  fuel  or  raw  material 
which  the  source  was  capable  of 
accommodating  before  January  1, 1975, 
unless  the  change  is  prohibited  under 
any  permit  condition  established  after 
January  6,  1975  pursuant  to  40  CFR 
52.21  or  under  regulations  approved 
pursuant  to  40  CFR  Subpart  I  or  40  CFR 
51.166.  40  CFR  Subpart  I  contains 
requirements  pertaining  to  minor  new 
source  review  permits.  Indiana's  rule 
326  lAC  2-2-l(x)(2)(E)(i)  provides  that 
the  use  of  an  alternative  fuel  or  raw 
material  is  a  change  in  the  method  of 
operation  if  prohibited  by  a  condition  of 
a  permit  issued  pursuant  to  the 
authority  of  the  PSD  or  major  new 
source  review  programs,  but  does  not 
address  other  new  source  review 
provisions.  The  omission  of  the 
reference  to  minor  new  source  review 
provisions  in  326  lAC  2-2-1  (x)(2)(E){i) 
was  inadvertent.  Indiana  is  not  aware  of 
any  new  source  review  permits  that 
were  not  issued  pursuant  to  PSD  or 
major  new  soiuce  review  authority  that 
contain  restrictions  on  the  use  of  an 
alternative  fuel  or  raw  material; 
however,  Indiana  agrees  to  address  this 
inadvertent  omission  within  one  year  of 
the  effective  date  of  this  conditional 
approval. 

//.  326  lAC  2-2-6:  Increment 
Consumption 

326  lAC  2-2-6(a)  only  allows  a  soiute 
or  major  modification  to  consume  80% 
of  the  maximum  increase  allowed  in  the 
40  CFR  51.166(c).  The  State's  increment 
consumption  requirements  are  more 
stringent  than  the  Federal  rule,  and  are 
therefore  approvable. 

///.  326  lAC  2-2-12:  Permit  Rescission 

326  lAC  2-2-12  provides  that  sources 
may  request  that  IDEM  rescind 
requirements  in  permits  issued  prior  to 
January  1,  2002.  The  comparable  federal 
rule,  40  CFR  52.21(w)(2),  provides  for 
rescission  of  terms  from  permits  issued 
prior  to  August  7,  1987.  The  Federal 
provision  relates  to  the  transition 
between  Total  Suspended  Particulate 
(TSP)  and  particulate  matter  with  an 
aerodynamic  diameter  of  10  microns  or 
less  (PM-10).  IDEM  has  informed  EPA 
that  it  interprets  326  LAC  2-2-12  to  be 
consistent  with  40  CFR  52.21(w)  in  that 
it  would  only  consider  use  of  this 
subsection  to  rescind  conditions  related 
to  TSP.  Therefore,  EPA  believes  that 
these  provisions  are  approvable. 


E.  What  Is  Today's  Final  Action? 

EPA  is  conditionally  approving  the 
following  rules  because  with  the 
exception  of  the  inadvertent  omission  of 
minor  new  source  review  permits  fi-om 
the  exemption  to  the  definition  of 
"major  modification,"  the  following 
sections  of  the  State's  Rules  are 
consistent  with  EPA's  regulations  at  40 
CFR  51.166:326  lAC  2-2-2, 
Applicability;  326  lAC  2-2-3,  Control 
technology;  326  lAC  2-2-4,  Air  quality 
analysis;  326  lAC  2-2-5,  Air  quality 
impact;  326  LAC  2-2-7,  Additional 
analysis;  326  lAC  2-2-8,  Source 
obligation;  326  LAC  2-2-9,  Innovative 
control  technology;  326  LAC  2-2-10, 
Source  information;  326  LAC  2-2-11, 
Stack  height  provisions;  326  LAC  2-2- 
13,  Area  designation  and  redesignation; 
326  LAC  2-2-14,  Sources  impacting 
Federal  Class  I  areas:  Additional 
requirements;  326  lAC  2-2-15,  Public 
participation;  326  lAC  2-2-16,  Ambient 
air  ceilings;  326  LAC  2-1.1-6,  Public 
notice,  and  326  lAC  2-1.1-8,  Time 
periods  for  determination  on  permit 
applications.  Because  it  is  unlikely  that 
Indiana  has  limited  the  ability  of  any 
sources  to  use  alternative  fuels  or  raw 
materials  through  a  minor  new  source 
review  permit,  and  because  Indiana  has 
committed  in  a  December  12,  2002  letter 
to  correct  this  minor  deficiency  within 
one  year  of  the  effective  date  of  this 
approval,  EPA  believes  that  it  is 
appropriate  to  grant  conditional 
approval.  However,  should  Indiana  fail 
to  correct  this  deficiency  within  a  year 
of  this  action,  EPA  will  initiate 
withdrawal  of  this  approval.  Although 
EPA  is  approving  Indiana's  PSD  SEP, 
EPA  emphasizes  that  it  has  a 
responsibility  to  insure  that  all  states 
properly  implement  their 
preconstruction  permitting  programs. 
EPA's  approval  of  Indiana's  PSD 
program  does  not  divest  the  Agency  of 
the  duty  to  continue  appropriate 
oversight  to  insure  that  PSD 
determinations  made  by  Indiana  are 
consistent  with  the  requirements  of  the 
CAA,  EPA  regulations  and  the  SIP. 

Today's  approval  of  Indiana's  SIP 
revision  submission  is  limited  to 
existing  rules.  EPA  is  taking  no  position 
on  whether  Indiana  will  need  to  make 
changes  to  its  new  source  review  rules 
to  meet  any  requirements  that  EPA  may 
promulgate  as  part  of  new  source  review 
reform. 

EPA  is  publishing  this  direct  final 
conditional  approval  of  the  Indiana  PSD 
SIP  submitted  on  February  1,  2002.  We 
view  this  action  as  noncontroversial, 
and  anticipate  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publidation,  EPA  is 


proposing  to  withdraw  the  State  Plan 
should  adverse  or  critical  written 
comments  be  filed.  This  approval  action 
will  be  effective  without  further  notice 
unless  EPA  receives  relevant  adverse 
written  comment  by  February  14,  2003. 
Should  EPA  receive  such  comments,  it 
will  publish  a  final  rule  informing  the 
public  that  this  action  will  not  take 
effect.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  March  3, 
2003. 

F.  Regulatory  Assessment  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely  " 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
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and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.}.  The  Congressional 
Review  Act,  5  U.S.C.  801  et  seq.,  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  3,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  <• 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference, 
Intergovermnental  relations.  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides,  Volatile  organic  compoimds. 

Dated:  December  18.  2002. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  of  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401 -e/  seq. 

2.  Section  52.770  is  amended  by 
adding  (c)(147)  to  read  as  follows: 

§  52.770    Identification  of  plan. 

***** 

(c)  •  *  * 

(147)  On  February  1,  2002,  Indiana 
submitted  its  Prevention  of  Significant 
Deterioration  rules  as  a  revision  to  the 
State  implementation  plan. 

(i)  Incorporation  by  reference. 

(A)  Title  326  of  the  Indiana 
Administrative  Code,  Rides  2-2-1,  2-2- 
2,  2-2-3,  2-2-4,  2-2-5,  2-2-6,  2-2-7, 
2-2-8,  2-2-9,  2-2-10,  2-2-11,  2-2-12, 
2-2-13,  2-2-14,  2-2-15  and  2-2-16. 
Filed  with  the  Secretary  of  State  on 
March  23,  2001,  effective  April  22, 
2001. 

(B)  Title  326  of  the  Indiana 
Administrative  Code,  Rules  2-1.1-6  and 
2-1.1-8.  Filed  with  the  Secretary  of 
State  on  November  25, 1998,  effective 
December  25,  1998.  Errata  filed  with  the 
Secretary  of  State  on  May  12, 1999, 
effective  June  11, 1999. 
***** 

|FR  Doc.  03-616  Filed  1-14-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD137-3090a;  FRL-742a-8] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Maryland;  Revision  to  the  Control  of 
Volatile  Organic  Compound  Emissions 
From  Screen  Printing  and  Digital 
Imaging 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Direct  final  rule. 


summary:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Maryland  State  Implementation  Plan 
(SIP).  The  revision  consists  of  the 
establishment  of  reasonable  available 
control  technology  (RACT)  to  limit 
volatile  organic  compound  (VOC) 
emissions  from  an  overprint  varnish 
that  is  used  in  the  cosmetic  industry. 
The  revision  also  adds  new  definitions 
and  amends  certain  existing  definitions 
for  terms  used  in  the  regulation.  EPA  is 
approving  this  revision  to  the  State  of 
Maryland  SIP  in  accordance  with  the 
requirements  of  the  Clean  Air  Act 
(CAA). 

DATES:  This  rule  is  effective  on  March 
17,  2003,  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  February  14,  2003.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Walter  Wilkie,  Acting 
Branch  Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NW.,  Room  B108,  Washington, 
DC  20460,  and  the  Maryland 
Department  of  the  Environment,  1800 
Washington  Boulevard,  Suite  705, 
Baltimore,  Maryland  21230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Wentworth,  (215)  814-2034,  or  by 
e-mail  at  wentworth.eUen@epa.gov. 
Please  note  that  while  questions  may  be 
posed  via  telephone  and  e-mail,  formal 
comments  must  be  submitted  in  writing, 
as  indicated  in  the  ADDRESSES  section  of 
this  document. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  February  12, 1999,  the  Maryland 
Department  of  the  Environment  (MDE) 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP)  revising  the 
Code  of  Maryland  Administrative 
Regulation  (COMAR)  26.11.19.18, 
Control  of  Volatile  Organic  Compound 
Emissions  from  Screen  Printing.  This 
revision  amended  the  previous 
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regulation  .18  by  adding  RACT 
standards  for  VOC  emissions  from 
digital  imaging  operations  throughout 
the  state.  The  same  limits  for  screen 
printing  from  the  previous  screen 
printing  regulation  were  retained  (62  FR 
53544,  October  15, 1997).  The  February 
12, 1999,  submittal  also  revised 
Maryland's  screen  printing  regulations 
to  eliminate  expired  interim  dates  and 
limits,  and  repealed  the  existing 
sections  B-I,  and  added  new  sections  B- 
G.  A  definition  for  the  term  "digital 
imaging"  was  also  added  to  the  rule. 
This  regulation  was  adopted  by  MDE  on 
August  4, 1998,  and  became  effective  on 
August  24, 1998.  EPA  approved  MDE's 
revision  to  its  screen  printing  and 
digital  imaging  regulation  on  June  17, 
1999  (64  FR  32415). 

n.  Summary  of  SIP  Revision 

On  June  21,  2002,  MDE  submitted  a 
formal  revision  to  its  SIP  revising 
COMAR  26.11.19.18,  Control  of  Volatile 
Organic  Compound  Emissions  from 
Screen  Printing  and  Digital  Imaging, 
section  C,  General  Requirements  for 
Screen  Printing.  This  revision 
establishes  a  VOC  limit  for  overprint 
varnish.  Overprint  varnish  is  a  FDA- 
regulated  coating  that  is  used  by  the 
cosmetic  industry  to  prevent  lipstick 
from  adhering  to  the  plastic  film  on 
sample  cards  sold  to  retail  stores. 
Specifically,  this  SIP  revision 
establishes  a  maximum  VOC  content,  as 
applied,  for  overprint  varnish  on  any 
substrate,  of  6.03  pounds  of  VOC  per 
gallon.  All  of  the  previous  limits  in 
Maryland's  existing  screen  printing 
regulation  have  been  retained.  As  a 
result,  COMAR  26.11. 19.18C{l)(a)-{c) 
has  been  renumbered  as  COMAR 
26.11. 19.18C{l){b)-(d)  to  reflect  the 
addition  of  the  new  requirement.  This 
SIP  revision  also  amends  the  definitions 
section  of  this  rule,  COMAR 
26.11. 19.18A,  by  adding  a  definition  for 
the  term  "Overprint  varnish"  at  COMAR 
26.11.19.18A(10-1),  and  revising  the 
ciurent  definition  of  "Clear  coating"  at 
COMAR  26.11. 19.18A(4)(a)  and  (b)  for 
clarification  purposes. 

The  CAA  requires  each  revision  to  a 
state  implementation  plan  to  be 
reviewed  to  make  sure  that  the  revision 
does  not  interfere  with  any  applicable 
requirements  concerning  reasonable 
further  progress  (ROP)  and  attainment. 
Currently,  there  is  one  source,  the  Color 
Prelude  Company,  located  in  Aime 
Arundel  County,  Maryland,  that  will  be 
affected  by  this  revision.  Growth 
projections  for  emissions  from  this 
category  have  been  accounted'  for  in  the 
Maryland  ROP  and  attainment 
demonstration.  EPA  has  concluded  that 
this  regulation  will  not  negatively 


impact  any  ROP  or  attainment 
demonstration  of  the  ozone  national 
ambient  air  quality  standard  (NAAQS) 
previously  submitted  by  the  State  of 
Maryland,  and  is  therefore  approvable 
as  a  revision  to  the  Maryland  SIP. 

m.  Final  Action 

EPA  is  approving  a  revision  to  the 
State  of  Maryland  SIP  which  was 
submitted  on  June  21,  2002,  by  the 
Maryland  Department  of  the 
Environment  (MDE)  establishing  a  state- 
wide VOC  limit  to  control  emissions 
from  an  overprint  varnish  that  is  used 
in  the  cosmetic  industry,  and  adds  and 
revises  definitions  for  terms  used  in  the 
regulation.  All  previously  approved 
screen  printing  and  digital  imaging 
requirements  have  been  retained. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  March  17,  2003,  without 
further  notice  unless  EPA  receives 
adverse  comment  by  February  14,  2003. 
If  EPA  receives  adverse  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  nde  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

rV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is.not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 


Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose    * 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  luiiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  federalism 
implicationsbecause  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the  . 
Clean  Air  Act.  This  rule  also  is  not_ 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
bm-den  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 
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B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  ride  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  17,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action, 
establishing  a  VOC  limit  for  an 
overprint  varnish  that  is  used  in  screen 
printing  by  the  cosmetic  industry  in 
Maryland,  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  [See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations, 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  December  4,  2002. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  III. 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Sut>part  V — Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(177)  to  read  as 
follows: 

§  52.1 070    Identification  of  plan. 

***** 

(0  *  *  * 


(177)  Revisions  to  the  Code  of 
Maryland  Administrative  Regulation 
(COMAR)  26.11.19.18  pertaining  to  the 
establishment  of  a  VOC  limit  for 
overprint  varnish  used  in  the  cosmetic 
industry,  submitted  on  June  21,  2002,  by 
the  Maryland  Department  of  the 
Envirorunent: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  June  21,  2002,  from  the 
Maryland  Department  of  the 
Environment  transmitting  amendments 
to  Regulation  .18,  Control  of  Volatile 
Orgcuiic  Compound  Emissions  ft-om 
Screen  Printing  and  Digital  Imaging, 
under  COMAR  26.11.19,  Volatile 
Organic  Compounds  from  Specific 
Processes. 

(B)  Additions  and  Revisions  to 
COMAR  26.11.19.18,  Control  of  Volatile 
Organic  Compound  Emissions  from 
Screen  Printing  and  Digital  Imaging 
under  COMAR  26.11.19,  Volatile 
Organic  Compounds  from  Specific 
Processes,  effective  June  10,  2002: 

(1)  Revised  COMAR 

26.11. 19.18A(4)(a)  and  added  COMAR 
26.11. 19.18A(4)(b),  revising  the 
definition  of  the  term  "Clear  coating." 

(2)  Added  COMAR  26.11. 19.18A 
(10-1),  adding  a  definition  for  the  term 
"Overprint  varnish." 

(3)  Added  COMAR  26.11. 19.18C(l)(a) 
(General  Requirements  for  Screen 
Printing).  Former  COMAR 
26.11.19.18C(l)(a)  through  (c)  is 
renumbered  as  26.11. 19.18C(l)(b) 
through  (d). 

(ii)  Additional  Material. — Remainder 
of  the  State  submittal  pertaining  to  the 
revisions  listed  in  paragraph  (c)(177)(i) 
of  this  section. 

[FR  Doc.  03-729  Filed  1-14-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[MD-T5-2002-01a;  FRL-7440-2] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  Maryland 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  final  full  approval. 

SUMMARY:  The  EPA  is  taking  final  action 
to  grant  full  approval  of  the  State  of 
Maryland's  operating  permit  program. 
Maryland's  operating  permit  program 
was  submitted  in  response  to  the  Clean 
Air  Act  Amendments  of  1990  that 
required  each  state  to  develop,  and 
submit  to  EPA,  a  program  for  issuing 
operating  permits  to  all  major  stationary 
soiuces  and  to  certain  other  sources 


within  the  state's  jurisdiction.  The  EPA 
granted  final  interim  approval  of 
Maryland's  operating  permit  program  on 
July  3, 1996.  The  State  of  Maryland 
amended  its  operating  permit  program 
to  address  the  deficiencies  identified  in 
the  final  interim  approval  action,  and 
this  final  rulemaking  action  approves 
those  amendments.  The  EPA  proposed 
full  approval  of  Maryland's  operating 
permit  program  in  the  Federal  Register 
on  September  10,  2002.  This  final 
rulemaking  summarizes  the  comments 
EPA  received  on  the  September  10,  2002 
proposal,  provides  EPA's  responses,  and 
promulgates  final  full  approval  of  the 
State  of  Maryland's  operating  permit 
program. 

DATES:  This  final  rule  is  effective  on 
February  14,  2003. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hoius  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103  and 
Maryland  Department  of  the 
Environment,  1800  Washington 
Boulevard,  Suite  705,  Baltimore, 
Maryland,  21230. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Campbell,  Permits  and  Technical 
Assessment  Branch  at  (215)  814-2196  or 
by  e-mail  at  campbell.dave@.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  July 
15,  2002,  the  State  of  Maryland 
submitted  amendments  to  its  State 
operating  permit  program.  These 
amendments  are  die  subject  of  this 
document  and  this  section  provides 
additional  information  on  the 
amendments  by  addressing  the 
following  questions: 

What  Is  the  State  Operating  Permit 
Program? 

Why  Is  EPA  Taking  This  Action? 

What  Action  Is  Being  Taken  by  EPA? 

What  Were  the  (Concerns  Raised  by  the 
Commenters? 

How  Does  This  Action  Affect  the  Part  71 
Program  in  Maryland? 

What  Is  the  State  Operating  Permit 
Program? 

The  Clean  Air  Act  Amendments  of 
1990  required  all  states  to  develop 
operating  permit  programs  that  meet  • 
certain  federal  criteria.  When 
implementing  the  operating  permit 
programs,  the  states  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  of  their 
applicable  requirements  under  the 
Clean  Air  Act.  The  focus  of  the 
operating  permit  program  is  to  improve 
enforcement  by  issuing  each  source  a 
permit  that  consolidates  all  of  its 
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applicable  Clean  Air  Act  requirements 
into  a  federally  enforceable  document. 
By  consolidating  all  of  the  applicable 
requirements  for  a  given  air  pollution 
source  into  an  operating  permit,  the 
source,  the  public,  and  the  state 
environmental  agency  can  more  easily 
understand  what  Clean  Air  Act 
requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an     ■ 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  Clean  Air  Act  or  in  the  EPA's 
implementing  regulations.  For  example, 
all  sources  regulated  under  the  acid  rain 
program,  regardless  of  size,  must  obtain 
operating  permits.  Examples  of  "major" 
sources  include  those  that  have  the 
potential  to  emit  100  tons  per  year  or 
more  of  volatile  organic  compounds, 
carbon  monoxide,  lead,  sulfur  dioxide, 
nitrogen  oxides,  or  particulate  matter 
(PMlO);  those  that  emit  10  tons  per  year 
of  any  single  hazardous  air  pollutant 
(HAP)  speciBcally  listed  under  the 
Clean  Air  Act;  or  those  that  emit  or  have 
the  potential  to  emit  25  tons  per  year  or 
more  of  a  combination  of  HAPs.  In  areas 
that  are  not  meeting  the  national 
ambient  air  quality  standards  (NAAQS) 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattainment  classification. 

Why  Is  EPA  Taking  This  Action? 

Where  a  title  V  operating  permit 
program  substantially,  but  not  fully,  met 
the  criteria  outlined  in  the 
implementing  regulations  codified  at  40 
CFR  part  70,  EPA  granted  interim 
approval  contingent  upon  the  state 
revising  its  program  to  correct  the 
deficiencies.  Because  the  Maryland 
operating  permit  program  substantially, 
but  not  fully,  met  the  requirements  of 
part  70,  EPA  granted  final  interim 
approval  of  Maryland's  program  in  a 
rule  promulgated  on  July  3,  1996  (61  FR 
34733).  The  interim  approval  notice 
described  the  conditions  that  had  to  be 
met  in  order  for  the  Maryland  operating 
permit  program  to  receive  full  approval. 
Initially,  Maryland's  interim  approval 
period,  during  which  it  was  required  to 
address  its  interim  approval 
deficiencies,  was  scheduled  to  lapse  two 
years  after  the  effective  date  of  the  final 
interim  approval  action.  However,  EPA 
extended  the  interim  approval  period 
until  December  1,  2001  for  86  operating 
permit  programs,  including  Maryland's, 
in  a  rule  promulgated  on  May  22,  2000 
(65  FR  32035). 

Mcuyland  was  unable  to  fully  address 
each  of  the  conditions  it  had  to  meet  in 


order  to  be  considered  for  full  approval 
by  December  1,  2001.  Therefore, 
Maryland's  interim  approval  has  lapsed 
and  the  State  has  suspended  its 
implementation  of  an  approved  program 
pursuant  to  40  CFR  part  70.  Lapse  of  the 
part  70  program  did  not  cause  the 
State's  operating  permit  program 
regulations  to  become  disapproved  or 
rescinded,  although  Maryland  has  not 
implemented  or  enforced  these 
provisions  during  the  period  of  the 
lapse.  On  December  5,  2001  (66  FR 
63236),  EPA  annoimced  that  the  40  CFR 
part  71  federal  operating  permit 
program  became  effective  in  Maryland 
on  December  1 ,  2001 .  In  that  same 
announcement,  EPA  granted  full 
delegation  to  Maryland  to  implement 
and  enforce  the  40  CFR  part  71  program. 
The  40  CFR  part  71  program  will  be 
effective  in  Maryland  until  the  State  is 
granted  final  full  approval  of  its 
program. 

On  July  15,  2002,  Maryland  submitted 
to  EPA  amendments  to  its  title  V 
operating  permit  program.  These 
amendments  are  intended  to  correct 
deficiencies  identified  by  EPA  when  it 
granted  final  interim  approval  of 
Maryland's  program  in  1996.  In 
addition,  Maryland  also  made  revisions 
to  its  operating  permit  program  since  its 
program  received  final  interim  approval 
in  1996.  The  revisions  were  not 
intended  to  address  any  of  the  identified 
interim  approval  deficiencies.  Rather, 
the  intent  of  these  discretionary 
program  changes  was  to  improve 
implementation  of  the  existing  program. 
The  approval  of  the  discretionary 
program  revisions  is  not  necessary  in 
order  for  Maryland  to  adequately 
address  its  interim  approval 
deficiencies,  nor  must  they  be  approved 
prior  to  Maryland  receiving  full 
approval. 

"The  EPA  proposed  final  full  approval 
of  Maryland's  operating  permit  program 
on  September  10,  2002  (67  FR  57496). 
On  October  10,  2002,  EPA  received 
comments  from  Earthjustice  piusuant  to 
the  September  10,  2002  notice  of 
proposed  rulemaking  granting  final  full 
approval  of  Maryland's  operating  permit 
program. 

It  should  be  noted  that  in  response  to 
a  separate,  earlier  action,  Earthjustice 
provided  EPA  with  comments  regarding 
Maryland's  permit  program.  As 
discussed  above,  in  May  2002  EPA 
extended  the  interim  approval  period 
for  Maryland,  among  others,  until 
December  1,  2001.  The  extension  was 
subsequently  challenged  by  the  Sierra 
Club  and  the  New  York  Public  Interest 
Research  Group  (NYPIRG).  In  settling 
the  litigation,  EPA  agreed  to  publish  a 
notice  in  the  Federal  Register  that 


would  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention 
alleged  progranunatic  and/or 
implementation  deficiencies  in  tide  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  notice.  That  notice  was 
published  on  December  11,  2000  (65  FR 
77376). 

In  response  to  the  December  11 ,  2000 
notice,  EPA  received  a  March  12,  2001 
letter  from  Earthjustice  identifying  what 
it  believed  to  be  deficiencies  with 
respect  to  the  Maryland  tide  V  program. 
The  EPA  notified  Earthjustice  in  a  letter 
dated  December  14,  2001  that  the 
Agency  would  not  respond  to 
Earthjustice's  March  12,  2001  comments 
at  that  time  but  that  EPA  would 
consider  the  comments  and  provide  a 
written  response  to  each  conunent  at  a 
later  date. 

In  its  September  10,  2002  Federal 
Register  notice  proposing  to  fully 
approve  Maryland's  operating  permit 
program,  EPA  stated  that  we  did  not 
intend  to  take  formal  action  on 
Earthjustice's  March  12,  2001  comment 
letter  in  any  final  rulemaking  action 
pertaining  to  the  final  full  approval.  In 
the  proposed  rulemaking  notice,  EPA ' 
announced  that  it  would  publish  a 
notice  of  deficiency  (NOD)  pursuant  to 
40  CFR  70.4(i)  and' 70. 10(b)  when  we 
determine  that  a  deficiency  exists,  or  we 
will  notify  the  commenter,  in  writing,  to 
explain  our  reasons  for  not  making  a 
finding  of  deficiency. 

On  September  23,  2002,  EPA  formally 
responded  to  Earthjustice's  March  12, 
2001  comments.  In  our  response,  we 
explain  that  we  did  not  agree  with  the 
Earthjustice's  assertions  and  detail  our 
reasons  for  not  issuing  a  notice  of 
deficiency  with  regard  to  Maryland's 
program.  In  the  near  future,  a  notice  of 
availability  will  be  published  in  the 
Federal  Register  notifying  the  public 
that  we  have  responded,  in  writing,  to 
these  comments  and  how  the  public 
may  obtain  a  copy  of  our  responses.  The 
EPA's  September  23,  2002  letter  is 
ciurently  available  at  the  following  web 
address:  {http://www.epa.gov/air/oaqps/ 
permits/response/maryland.pdf). 

As  mentioned  above,  on  October  10, 
2002,  EPA  received  comments  from 
Earthjustice  pursuant  to  the  Sept^ember 
10,  2002  notice  of  proposed  rulemaking 
granting  final  full  approval  of 
Maryland's  operating  permit  program.  A 
number  of  the  issue  raised  by 
Earthjustice  are  the  same  as  those  raised 
in  its  March  12,  2001  comment  letter. 
The  October  10,  2002  letter  also  raised 
a  number  of  issues  that  previously  had, 
not  been  raised. 
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What  Action  Is  Being  Taken  by  EPA? 

EPA  is  granting  final  full  approval  to 
Maryland's  revised  part  70  operating 
permits  program.  For  the  reasons 
discussed  below,  EPA's  final  full 
approval  is  based  on  Maryland's 
satisfactory  correction  of  the  nine 
program  deficiencies  identified  when 
EPA  granted  final  interim  approval  of 
Maryland's  operating  permit  program  on 
June  3,  1996,  and  it  also  includes  other 
revisions  that  Maryland  has  made  to 
improve  its  program  since  receiving 
interim  approval.  The  operating  permit 
program  amendments  submitted  by 
Maryland  on  July  15,  2002,  considered 
together  with  that  portion  of  Maryland's 
operating  permit  program  that  was 
earlier  approved  on  an  interim  basis 
fully  satisfy  the  minimum  requirements 
of  40  CFR  part  70  and  the  Clean  Air  Act. 
Furthermore,  EPA  has  determined  that 
Earthjustice's  October  10,  2002 
comments  relating  to  Maryland's 
interim  approval  deficiencies  do  not 
identify  deficiencies  in  Maryland's  part 
70  program. 

In  addition,  EPA  is  responding  to 
Earthjustice's  October  10,  2002 
comments  alleging  other  deficiencies  in 
Maryland's  part  70  program,  including 
comments  related  to  those  first  made  by 
Earthjustice  on  March  12,  2001  and 
addressed  in  EPA's  September  23,  2002 
response  and  comments  first  raised  on 
October  10,  2002.  While  EPA  believes  it 
is  not  obligated  to  respond  to  comments 
that  do  not  pertain  to  interim  approval 
deficiencies  in  this  rulemaking,  EPA  has 
concluded  that  none  of  the  concerns 
raised  in  those  comments  constitute 
deficiencies  in  the  Maryland  operating 
permit  program.  If  a  court  should 
determine  that  EPA  is  obligated  to 
respond  to  those  additional  comments 
in  order  to  grant  final  full  approval  to 
Maryland's  part  70  program,  then  the 
responses  set  forth  in  this  notice  should 
be  considered  EPA's  final  action  in 
response  to  those  comments. 

What  Were  the  Concerns  Raised  by  the 
Commenters? 

The  EPA  received  one  comment  letter 
during  the  public  comment  period.  In 
its  October  10,  2002  letter,  Earthjustice 
commented  on  the  proper  scope  of 
EPA's  full  approval  of  Maryland's  part 
70  program.  Earthjustice  also 
commented  on  several  specific  aspects 
of  Maryland's  program,  which  can  be 
grouped  into  three  categories.  First, 
Earthjustice  commented  on  a  number  of 
the  corrections  Maryland  made  to  its 
program  in  order  to  address  the 
deficiencies  that  EPA  previously 
determined  must  be  corrected  in  order 
for  the  State  to  receive  full  approval  of 


its  program.  These  program  deficiencies, 
called  interim  approval  deficiencies, 
were  identified  when  EPA  granted  final 
interim  approval  of  Maryland's  program 
in  1996.  As  discussed  in  the  notice  of 
proposed  rulemaking,  Maryland  was 
required  to  address  each  of  the  nine 
deficiencies  identified  by  EPA  in  order 
to  be  eligible  for  full  approval  of  its 
program.  Second,  Earthjustice 
commented  on  a  number  of  alleged 
deficiencies  that  it  first  raised  in  its 
March  12,  2001  letter  and  that  EPA 
addressed  in  the  Agency's  September 
23,  2002  response.  Finally,  Earthjustice 
provided  comments  alleging,  for  the 
first,  time,  that  certain  other  issues 
constitute  deficiencies  in  Maryland's 
program. 

Earthjustice  asserts  that  in  order  to 
fully  approve  Maryland's  part  70 
program,  EPA  must  determine  that  the 
entire  program  complies  with  the  Clean 
Air  Act  and  part  70,  and  that  EPA's 
proposal  to  grant  full  approval  based 
solely  on  Maryland's  correction  of  its 
interim  approval  deficiencies  is 
inconsistent  with  section  502(d)(1)  of 
the  Clean  Air  Act,  which  authorizes 
EPA  to  approve  a  state  operating  permit 
program  "to  the  extent  that  the  program 
meets  the  requirements  of  (the  Clean  Air 
Act  and  EPA's  implementing 
regulations]."  Accordingly,  Earthjustice 
asserts  that  EPA  cannot  grant  full 
approval  of  Maryland's  part  70  program 
without  first  addressing  all  alleged 
deficiencies  identified  by  Earthjustice  in 
its  October  10,  2002  comment  letter. 

The  EPA  is  aware  that  Earthjustice 
has  alleged  deficiencies  other  than  those 
interim  approval  deficiencies  listed  in 
Maryland's  June  3,  1996  final  interim 
approval  notice,  and  EPA  agrees  that 
those  allegations  must  be  addressed 
through  appropriate  actions  by  EPA 
and/or  the  State  of  Maryland.  Indeed, 
EPA  is  responding  to  those  allegations 
in  this  notice.  For  the  reasons  discussed 
below,  however,  we  disagree  that  the 
deficiencies  alleged  in  the  October  10, 
2001  comment  letter  that  do  not  pertain 
to  interim  approval  deficiencies  prohibit 
EPA  fi'om  granting  full  approval  of 
Maryland's  operating  permit  program  at 
this  time. 

Title  V  of  the  Clean  Air  Act,  42  U.S.C. 
7661-7661  f,  provides  a  framework  for 
the  development,  submission  and 
approval  of  state  operating  permit 
programs.  Following  the  development 
and  submission  of  a  state  program,  the 
Act  provides  two  different  approval 
options  that  EPA  may  utilize  in  acting 
on  state  submissions.  See  42  U.S.C. 
7661a(d)  and  (g).  Pursuant  to  section 
502(d),  EPA  "may  approve  a  program  to 
the  extent  that  the  program  meets  the 
requirements  of  [the  Clean  Air  Act  and 


implementing  regulations)."  The  EPA 
may  act  on  such  program  submissions 
by  approving  or  disapproving,  in  whole 
or  in  part,  the  state  program.  If  a 
program  is  disapproved,  section  502(d) 
requires  the  Administrator  to  notify  the 
Governor  of  the  State  of  "any  revisions 
or  modifications  necessary  to  obtain 
approval." 

An  alternative  option  for  acting  on 
state  programs  is  provided  by  the 
interim  approval  provision  of  section 
502(g),  which  states:  "If  a  program  .  .  . 
substantially  meets  the  requirements  of 
[title  V],  but  is  not  fully  approvable,  the 
Administrator  may  by  rule  grant  the 
program  interim  approval."  This 
provision  provides  EPA  with  the 
authority  to  act  on  state  programs  that 
substantially,  but  do  not  fully,  meet  the 
requirements  of  title  V  and  part  70.  Only 
those  program  submissions  that  meet 
the  requirements  of  eleven  key  program 
•areas  are  eligible  to  receive  interim 
approval.  See  40  CFR  70.4(d)(3)(i)-(xi). 
Finally,  section  502(g)  directs  EPA  to 
"specify  the  changes  that  must  be  made 
before  the  program  can  receive  full 
approval."  42  U.S.C.  7661a(g);  40  CFR 
70.4(e)(3).  This  explicit  directive 
encompasses  another,  implicit  one: 
Once  a  state  with  interim  approval 
corrects  the  specified  deficiencies  then 
it  will  be  eligible  for  full  program 
approval.  The  EPA  believes  this  is  so 
even  if  deficiencies  have  been  identified 
sometime  after  final  interim  approval, 
either  because  the  deficiencies  arose 
after  EPA  granted  interim  approval  or,  if 
the  deficiencies  existed  at  that  time, 
EPA  failed  to  identify  them  as  such  in 
proposing  to  grant  interim  approval. 
Thus,  the  Clean  Air  Act  clearly 
addresses  initial  title  V  program 
submissions  by  outlining  the  alternate 
mechanisms  of  sections  502(d)  and 
502(g).  However,  the  statute  does  not 
specifically  address  Maryland's 
situation,  where  the  State's  interim 
approval  has  lapsed  and  the  State  has 
submitted  a  revised  part  70  program, 
rather  than  an  initial  program. 

The  EPA  believes  that  the  interim 
approval  provision,  section  502(g),  is 
not  applicable  to  Maryland's  current 
situation.  Section  502(g)  expressly 
provides  that  interim  approval  "shall 
expire"  on  a  date  certain  and  "may  not 
be  renewed."  The  EPA  agreed  in 
resolving  the  Sierra  Club's  interim 
approval  litigation  not  to  extend  interim 
approvals  beyond  December  1 ,  2001 ,  the 
date  when  Maryland's  interim  approval 
expired. 

■The  EPA  believes,  however,  that 
under  section  502(d)  and  the  notice  of 
deficiency  mechanism  authorized  by 
section  502(i),  it  is  appropriate  to  grant 
Maryland's  revised  part  70  program  full 
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approval  based  solely  on  Maryland's 
correction  of  its  interim  approval 
deficiencies  and  to  separately  address 
any  deficiencies  alleged  or  identified 
post-interim  approval.  Section  502(d) 
requires  that  the  Administrator,  upon 
disapproving  a  state's  initial  program 
submission,  formally  notify  the  state  of 
changes  that  must  be  made  prior  to  full 
approval.  Similarly,  while  not  directly 
applicable  here,  section  502(g)  requires 
EPA  to  notify  a  state  of  changes  needed 
as  conditions  of  full  approval.  It  would 
be  inconsistent  with  the  structiue  of 
these  provisions  for  EPA  to  deny  full 
approval  to  Maryland's  revised  part  70 
program  because  of  newly  alleged 
deficiencies,  where  Maryland's  interim 
approval  has  lapsed  but  EPA  has  not  yet 
had  an  opportunity  to  evaluate  the 
allegations  or  provide  notice  of  any 
identified  deficiencies  to  the  State. 

Furthermore,  the  notice  of  deficiency 
mechanism  authorized  by  section  502{i) 
provides  a  means  for  EPA  to  require  a 
state  to  correct  any  newly  identified 
deficiencies  while  granting  full  approval 
to  the  state's  program.  Section  502(i)(4). 
of  the  Act  and  40  CFR  70.4{i)  and  70.10 
authorize  EPA  to  issue  a  notice  of 
deficiency  (NOD)  whenever  EPA  makes 
a  determination  that  a  permitting 
authority  is  not  adequately 
administering  or  enforcing  an  approved 
part  70  program,  or  that  the  state's 
permit  program  is  inadequate  in  any 
other  way.  Consistent  with  these 
.  provisions,  any  NOD  issued  by  EPA  will 
specify  a  reasonable  time-frame  for  the 
permitting  authority  to  correct  the, 
identified  deficiency.  Requiring 
Maryland  to  correct  deficiencies  that 
have  been  alleged  or  identified  as 
recently  as  October  2002  in  order  to 
receive  full  approval  would  run  counter 
to  the  statutory  and  regulatory  process 
that  is  already  in  place  to  deal  with 
newly  identified  program  deficiencies. 

As  discussed  above,  the  interim 
approval  status  of  Maryland's  title  V 
operating  permit  program  lapsed  on 
December  1,  2001.  Since  that  time, 
Maryland  has  been  implementing  the 
delegated  federal  operating  permit 
program  pursuant  to  40  CFR  part  71. 
Maryland  has  also  addressed  all  of  the 
interim  approval  deficiencies  and  has 
fulfilled  itie  conditions  identified  by 
EPA  in  order  for  the  State  to  be  eligible 
for  full  approval.  Denying  the  State's 
program  full  approval  because  of  issues 
alleged  as  recently  as  October  2002 
woiJJd  cause  disruption  and  further 
delay  in  the  issuance  of  title  V  permits 
to  major  stationary  soiuces  in  Maryland. 
As  explained  above,  we  do  not  believe 
that  title  V  of  the  Clean  Air  Act  requires 
such  a  result.  Rather,  EPA  believes  that 
in  the  case  of  Maryland,  where  interim 


approval  lapsed,  the  appropriate 
mechanism  for  dealing  with  additional 
deficiencies  that  are  identified  after  the 
program  received  interim  approval  but 
prior  to  a  revised  program  receiving  full 
approval  is  twofold:  full  approval  based 
solely  on  the  State's  correction  of  its 
interim  approval  deficiencies  and,  if 
necessary,  issuance  of  a  notice  of 
deficiency  to  address  any  newly 
identified  deficiencies.  It  should  be 
noted  that  NODs  may  also  be  issued  by 
EPA  after  a  program  has  been  granted 
full  approval.  Following  the  defined 
process  for  the  identification  of 
deficiencies  and  the  issuance  of  NODs 
will  provide  the  State  an  adequate 
amoimt  of  time  after  such  findings  to 
implement  any  necessary  changes 
without  unduly  disrupting  the  entire 
State  operating  permit  program.  At  the 
same  time,  addressing  any  newly 
identified  problems  separately  from  the 
full  approval  process  will  not  cause 
these  issues  to  go  unaddressed.  To  the 
contrary,  if  EPA  determines  that  any  of 
the  alleged  deficiencies  in  Maryland's 
program  are  well-founded,  it  will  issue 
a  NOD  and  place  Maryland  on  notice     ■ 
that  it  must  promptly  correct  the  non- 
interim  approval  deficiencies  within  a 
specified  time  period  or  face  Clean  Air 
Act  sanctions  and  withdrawal  of 
program  approval. 

Therefore,  EPA  disagrees  with 
Earthjustice  that  the  Agency  must 
consider  all  alleged  deficiencies  prior  to 
granting  full  approval  of  Maryland's 
operating  permit  program.  Through 
EPA's  full  approval  rulemaking, 
interested  parties  have  had  an 
opportunity  to  identify  any  concerns 
they  may  have  with  the  various  aspects 
of  Maryland's  title  V  operating  permit 
prografli.  In  light  of  the  above 
discussion,  the  Agency  has  grouped 
Earthjustice's  comments  into  three 
categories.  The  first  category  of 
comments  are  those  related  to 
deficiencies  identified  by  EPA  when  we 
granted  final  interim  approval  of 
Maryland's  program  in  1996.  The 
second  category  are  those  comments 
that  address  issues  regarding  Maryland's 
program  that  Earthjustice  raised  on 
March  12,  2001  and  for  which  EPA 
provided  formal  responses  in  a  letter  to 
Earthjustice  on  September  23,  2002.  The 
final  category  pertains  to  comments 
raised  by  Earthjustice  regarding  portions 
of  Maryland's  program  that  were 
approved  by  EPA  when  the  Agency 
granted  final  interim  approval  in  1996 
and  that  were  not  the  subject  of  the 
proposed  full  approval  rulemaking 
action  published  on  September  10, 
2002.  As  noted  above,  Maryland  also 
made  regulatory  amendments  to  its 


program  in  addition  to  changes  it  made 
to  address  the  program  deficiehcies 
identified  by  EPA.  Earthjustice  did  not 
provide  comments  on  any  of  these 
regulatory  amendments. 

Only  EPA's  responses  to  the 
comments  related  to  interim  approval 
corrections  are  integral  to  EPA's  full 
approval  of  its  operating  permit  program 
announced  in  this  rulemaking.  Should  it 
be  determined  that  EPA's  consideration 
of  the  other  two  categories  of  comments 
in  Earthjustice's  October  10,  2002  letter 
as  being  outside  the  scope  of  the  full 
approval  action  is  inconsistent  with  the 
Clean  Air  Act,  its  implementing 
regulations,  and  the  Administrative 
Procedures  Act,  5  U.S.C.  551  et  seq.,  the 
Agency's  responses  to  those  comments 
provided  below  shall  be  considered 
EPA's  final  action  in  response  to  those 
comments. 

A.  Comments  Related  to  Interim    - 
Approval  Corrections 

The  following  discussion  responds  to 
comments  provided  by  Earthjustice  on 
October  10,  2002  that  pertain  directly  to 
the  corrections  Maryland  made  in  order 
to  address  issues  identified  by  EPA 
when  it  granted  the  State  final  interim 
approval  in  1996.  As  discussed  above, 
EPA  believes  it  must  respond  to  these 
comments  because  they  are  germane  to 
this  action  to  grant  final  full  approval  of 
Maryland's  program.  The  EPA  finds  that 
Maryland  has  corrected  all  of  its  interim 
approval  deficiencies. 

Comment:  The  commenter  believes 
Maryland's  operating  permit  program 
regulations  violate  40  CFR  70.5(c)  and 
40  CFR  70.5(c)(3)(i)  by  granting  the  State* 
unfettered  discretion  to  exempt  units 
from  permit  application  requirements 
even  though  they  are  not  identified  on 
a  "list"  that  is  approved  by  EPA  as  part 
of  the  State's  program. 

Response:  The  EPA  disagrees  with  the 
commenter's  assertion  that  Maryland's 
program  does  not  meet  the  minimum 
requirements  of  40  CFR  70.5(c) 
regarding  permit  application  content. 
Maryland's  regulations  at  Code  of  ' 

Maryland  Regulations  (COMAR) 
26.11.03.04(A)  exempt  permittees  from 
the  obligation  to  provide  in  their  permit 
applications  detailed  emissions  and     ^ 
operational  information  for  specific 
types  or  categories  of  emission  units. 
Maryland's  regulations  enumerate  13 
emission  units  or  categories  that  are  not 
required  to  be  included  in  permit 
applications.  These  so-called 
"insignificant  activities"  represent 
emission  units  that  are  expected  to  have 
very  low  potential  emissions  and  are  not 
likely  to  be  subject  to  any  applicable 
requirements.  "The  commenter  has  not 
raised  a  concern  with  the  insignificant 
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activities  listed  in  Maryland's 
regulations.  However,  the  commenter 
expresses  concern  that  Maryland  may 
employ  COMAR  26.11.03.04(A)(14)  to 
expand  the  approved  list  of  13 
enumerated  insigniHcant  activities 
without  the  appropriate  level  of  EPA 
review  and  approval. 

Maryland  revised  the  language  of  the 
COMAR  26.11. 03.04(A)(14)  in  order  to 
address  a  deficiency  identified  by  EPA 
when  the  State's  program  was  granted 
interim  approval.  Originally,  Maryland's 
regulations  exempted  from  permit 
applications  emission  units  without 
applicable  requirements  of  the  Clean  Air 
Act.  The  EPA  was  concerned  that  the 
exemption  was  too  broad  because 
permittees  exercising  the  exemption  did 
not  have  to  identify  the  specific 
emission  units  or  activities  to  the  State, 
EPA  and  the  public  and  that  the 
exempted  units  may  not  be  part  of  an 
EPA-approved  insignificant  activity  list. 
In  response  to  EPA's  concerns, 
Maryland  modified  the  language  of 
COMAR  26.11.03.04(A)(14)  to  require 
the  State  to  agree  with  any 
recommendation  that  an  emission  unit 
or  activity  be  considered  an 
insignificant  activity.  Therefore, 
Maryland  may  amend  the  list  of  13 
insignificant  activities  enumerated  in  its 
regulations  by  supplementing  its 
regulatory  insignificant  activity  list  with 
a  non-regulatory  list  of  activities.  The 
EPA  expects  that  activities  added  to 
Maryland's  fist  pursuant  to  COMAR 
26.11.03.04{A)(14)  will  be  consistent 
with  the  activities  included  in  COMAR 
26.11.03.04(A)(1H13)  and  with  EPA's 
criteria  for  insignificant  activities. 

The  title  V  implementing  regulations 
at  40  CFR  70.5(c)  do  not  require 
insignificant  activity  lists  to  be  codified 
as  part  of  a  state's  operating  permit 
program  regulations.  However,  the 
federal  regulations  do  require 
insignificant  activity  lists  to  be 
approved  by  EPA  as  part  of  a  state's 
program.  Although  Maryland's 
regulations  do  not  explicitly  require  that 
EPA  approve  of  any  insignificant 
activities  added  by  the  State  using  the 
authority  of  COMAR  26.11.03.04(A)(14), 
EPA  interprets  Maryland's  regulations 
as  expressing  the  State's  intent  and 
obligation  to  submit  such  added 
activities  to  EPA  for  approval  as  part  of 
the  Maryland  operating  permit  program. 
This  interpretation  is  consistent  with 
the  State's  ongoing  obligation  to  keep 
EPA  apprised  of  any  changes  to  its 
program  as  required  by  40  CFR  70.4(i). 
Thus,  40  CFR  70.5(c)  requires  any 
insignificant  activity  list  employed  by 
Maryland  to  be  approved  as  part  of  its 
program  by  EPA  and  40  CFR  70.4(i) 
requires  the  State  to  keep  EPA  informed 


of  any  changes  it  intends  to  make  to  its 
approved  progreim.  If  Maryland  were  to 
fail  to  seek  EPA  approval  of 
amendments  to  its  insignificant  activity 
list,  EPA  could  determine,  pursuant  to 
40  CFR  70.10(b),  that  the  State  was 
failing  to  administer  and  enforce  its 
approved  program.  Were  EPA  to  make 
such  a  determination,  Maryland  would 
be  obligated  to  submit  the  necessary 
program  revisions  and  could  face 
program  withdrawal  and  sanctions  as 
articulated  by  40  CFR  70.10.  It  should 
be  noted  that  the  requirement  of  the 
State  to  implement  its  approved 
program  applies  generically  and  at  all 
times  and  not  only  to  the  insignificant 
activity  provisions. 

The  EPA  confirmed  Maryland's 
understanding  of  the  State's  ongoing 
obligation  to  inform  EPA  of  all  proposed 
program  modifications  and  to  seek  EPA 
approval  of  such  program  changes.  As 
documented  in  a  December  12,  2002 
memorandum  from  David  Campbell,  Air 
Protection  Division,  EPA  Region  III  to 
the  docket  file  for  this  action  (hereafter, 
the  December  12,  2002  memorandum), 
Maryland  confirmed  EPA's 
interpretation  of  COMAR  26.11.03.04 
and  related  that  it  understands  its  duty 
to  seek  approval  of  revisions  to  its 
operating  permit  program,  including 
any  changes  to  the  insignificant  activity 
list. 

Comment:  The  commenter  believes 
Maryland's  operating  permit  program 
regulations  do  not  require  general 
permits  to  be  issued  in  accordance  with 
the  mandatory  public  participation 
procediues  provided  by  40  CFR  70.7(h). 
The  commenter  also  expresses  concern 
that  Maryland's  program  does  not 
clearly  provide  for  adequate  review  by 
EPA  and  affected  states  and  does  not 
affirm  citizens'  authority  to  petition 
EPA  to  object  to  general  permits. 

Response:  Maryland's  regulations  at 
COMAR  26.11.07(A)(3)  require  general 
permits  to  complete  "all  of  the  public, 
affected  State,  and  EPA  notification, 
comment,  and  review  procedures 
required  by  this  regulation."  The  EPA 
did  not  correctly  interpret  the  full  scope 
of  the  public  participation  procediues  of 
COMAR  26.11.07  when  it  reviewed  the 
regulation  as  part  of  Maryland's  original 
program  submittal  in  1995.  At  that  time, 
EPA  incorrectly  believed  that  the 
provisions  of  COMAR  26.11.07  applied 
only  to  permits  or  permit  modifications 
for  individual  sources  and  not  to  general 
permits.  As  a  result,  EPA  identified  the 
lack  of  adequate  public  participation  for 
general  permits  as  a  program  deficiency 
when  it  granted  Maryland  interim 
approval.  In  its  interim  approval 
actions,  EPA  directed  Maryland  to 
revise  its  program  to  add  requirements 


to  its  general  permit  provisions  to 
clarify  that  general  permits  must 
undergo  appropriate  EPA  and  affected 
state  review  and  that  the  State  shall 
maintain  records  of  public  comments 
raised  during  the  public  participation 
process  for  general  permits. 

It  is  important  to  note  that  the  public 
participation  procedures  of  COMAR 
26.11.07  were  approved  by  EPA  as 
meeting  the  minimum  requirements  of 
40  CFR  70.7(h).  As  discussed  above, 
when  EPA  granted  interim  approval  of 
Maryland's  program  in  1996  it 
interpreted  the  requirements  of  COMAR 
26.11.07  as  applying  only  to  penjiits  for 
individual  sources.  In  that  context,  the 
Agency  found  the  provisions  acceptable 
and  no  comments  were  received 
pertaining  to  the  public  participation 
provisions  at  that  time.  "The  EPA  now 
understands  that  the  public 
participation  provisions  of  COMAR 
26.11.07  also  apply  to  general  permits 
and  has  confirmed  its  interpretation  of 
these  provisions  with  Maryland.  (See 
December  12,  2002  memorandum.)  The 
federal  requirements  for  general  permits 
at  40  CFR  70.6(d)  requires  that  general 
permits  must  be  subject  to  public 
participation  procedures  consistent  with 
40  CFR  70.7(h)  and  must  comply  with 
all  requirements  applicable  to  other  part 
70  permits.  The  provisions  of  COMAR 
26.11.07  and  COMAR  26.11.03.21 
satisfy  these  requirements. 

The  provisions  of  COMAR 
26.11.03.21  that  apply  specifically  to 
general  permits  should  be  interpreted  to 
be  additional  requirements  on  these 
type  of  pjermits  above  and  beyond  those 
that  apply  to  permits  for  individual 
sources.  "This  interpretation  is  supported 
by  the  language  of  COMAR 
26.11.03.21(A)  that  states  that  "[ajny 
general  permit  shall  comply  with  all 
requirements  applicable  to  other  part  70 
permits.  *   *   *"  It  should  be  noted  that 
COMAR  26.11.03.21(A)  indicates  that 
general  permits  must  also  satisfy  the 
public  participation  requirements  of 
Maryland's  Administrative  Procedure 
Act,  State  Govemlnent  Article,  section 
10-101  et  seq. 

With  regard  to  citizens'  authority  to 
petition  EPA,  COMAR  26.11.03.07(G) 
and  COMAR  26.11.03.10  affirm  the 
authority  of  citizens  to  petition  EPA  to 
object  to  a  permit.  The  provisions  of 
these  regulations  apply  to  both  permits 
for  individual  sources  and  general 
permits.  Likewise,  the  provisions  of 
COMAR  26.11.03.08  and  26.11.03.09 
regarding  affected  state  and  EPA  review, 
respectively,  apply  to  permits  for 
individual  sources  and  general  permits. 
Each  of  these  provisions  have  been 
previously  determined  to  be  consistent 


with  the  relevant  requirements  of  40 
CFR  part  70. 

While  EPA  now  understands  that 
such  changes  were  not  necessary, 
Maryland  made  the  changes  to  its 
regulations  as  recommended  when  EPA 
granted  final  interim  approval  in  1996. 
The  changes  made  by  Maryland  simply 
underscore  the  requirement  that  general 
permits  must  be  subject  to  the  public 
participation  procedures  and  EPA  and 
affected  state  review  afforded  permits 
for  individual  permits. 

Comment:  Tne  commenter  believes 
that  the  permit  modification  procedures 
that  apply  to  Maryland's  general  permits 
violate  40  CFR  part  70.  The  applicable 
federal  regulations  do  not  allow  an 
individual  source  operating  imder  a 
general  permit  to  imilaterally  request  a 
change  to  the  general  permit  and 
proceed  to  make  operational  changes 
prior  to  modification  of  the  terms  of  the 
general  permit. 

Response:  Maryland's  regulations  do 
not  allow  an  individual  soiux:e 
operating  under  a  general  permit  to 
formally  request  a  change  to  the  general 
pamit  and  to  proceed  to  make 
opjerational  changes  prior  to 
modification  of  the  general  permit.  As 
discussed  above,  Maryland  must  follow 
all  of  the  public  participation 
procedures  as  required  by  the 
rulemciking  provisions  of  the  State's 
Administrative  Procedures  Act  prior  to 
making  a  change  to  the  general  permit. 
Subsequent  to  making  the  change  to  the 
general  permit,  the  State  would  have  to 
revise  the  general  permit  by  following 
all  of  the  public  participation 
requirements  required  of  such  actions 
by  its  operating  permit  regulations, 
namely  COMAR  26.11.03.07.  Therefore, 
it  is  impractical  for  an  individual  source 
that  is  covered  by  an  existing  general 
permit  to  appropriately  apply  for  a 
modification  of  the  general  permit  that 
would  effect  that  soiu-ce  as  well  as  any 
other  source  covered  by  the  general 
permit. 

Since  Maryland  must  initiate  any 
action  to  revise  the  general  permit,  the 
0  only  available  mechanism  for  such 
revisions  are  derived  from  COMAR 
26.11.03.20  which  governs  the 
reopening  of  operating  permits  by 
Maryland.  Maryland's  regulations 
indicate  that  such  permit  revision 
procedures  as  administrative 
amendments  and  minor  and  significant 
permit  modifications  may  only  be 
initiated  by  permittees.  As  mentioned 
above,  individual  permittees  may  not 
initiate  the  rulemaking  procediu^s  that 
are  necessary  to  revise  general  permits 
in  Maryland.  It  should  be  noted  that 
Maryland's  Administrative  Procedures 
Act  allows  the  public  to  petition  the 


State  to  request  a  specific  rulemaking 
action.  Thus,  an  individual  source  may 
petition  the  State  to  make  a  revision  to 
an  existing  general  permit,  however, 
Maryland  is  not  obligated  in  any  way  by 
its  operating  permit  regulations  to 
respond  to  such  petitions. 

As  part  of  its  interim  approval  action, 
EPA  identified  concerns  with  the 
manner  in  which  Maryland's 
regulations  addressed  general  permit 
modifications.  Maryland's  regulations 
had  provided  the  State  with  the 
authority  to  define  the  appropriate 
permit  modification  procedures  on  a 
case-specific  basis  or  within  the  legal 
construction  of  a  general  permit.  EPA 
felt  that  these  provisions  provided  too 
much  discretion  to  Maryland  in  terms  of 
how  future  modifications  to  general 
permits  would  proceed.  In  order  to 
address  the  interim  approval  deficiency, 
Maryland  removed  the  authority  to 
define  general  permit  modification 
procedures  on  an  informal  basis  or  as 
part  of  the  framework  of  a  general 
permit.  In  its  interim  approval  action, 
EPA  further  directed  Maryland  to  clarify 
that  the  procedures  for  making  revisions 
to  general  permits  are  consistent  with  40 
CFR  70.7(e)  which  governs  permit 
modifications.  Maryland  addressed  this 
issue  by  stating  in  its  regulations  at 
COMAR  26.11.03. 21(L)  that  the  permit 
revisions  procedures  that  apply  to 
permits  for  individual  sources  also 
apply  to  general  permits.  The  EPA 
determined  in  the  final  interim  approval 
action  that  the  permit  modification 
procedures  that  apply  to  permits  for 
individual  sources  are  consistent  with 
40  CFR  70.7(e)  and  the  minimum 
requirements  of  part  70. 

The  regulations  at  40  CFR  70.6(d) 
governing  general  permits  provide 
limited  discussion  regarding  the 
expected  or  required  permit 
modification  procedures  for  general 
permits  other  than  requiring  general 
permits  to  "comply  with  all 
requirements  applicable  to  other  part  70 
permits."  From  ihis  reference,  it  is 
inferred  in  the  absence  of  more  specific 
regulatory  language  regarding  general 
permit  modification  procedures,  that  the 
permit  modification  procedures  for 
permits  for  individual  sources 
articulated  at  40  CFR  70.7(e)  would  be 
applicable  to  general  permits.  Therefore, 
Maryland  has  amended  its  regulations 
regarding  the  modification  procedures 
for  general  permits  as  directed  by  EPA 
and  in  a  manner  consistent  with  the 
minimum  requirements  of  part  70. 

As  discussed  above,  EPA  did  not  have 
a  complete  understanding  of  Maryland's 
regulations  with  regard  to  the  general 
permit  provisions  when  it  granted  final 
interim  approval  in  1996.  The 


requirements  of  COMAR  26.11.03. 21(L) 
are,  as  a  practical  matter,  not  applicable 
to  modifications  of  general  permits 
since  only  the  State  of  Maryland  may 
revise.general  permits  by  initiating  its 
rulemaking  procedures  and  then  using 
its  authority  to  reopen  the  existing 
general  permit. 

It  should  be  noted  that  if  an  affected 
individual  source  were  to  attempt  to 
seek  a  revision  to  an  existing  general 
permit,  there  would  be  a  niunber  of 
safeguards  and  negative  ramifications 
that  should  minimize  the  potential  for 
erroneous  implementation  of  the  permit 
revision  process  on  the  source's  part. 
First,  it  is  assumed  that  the  source 
would  submit  some  form  of  application 
or  formal  request  seeking  a  modification 
to  the  general  permit.  As  part  of  that 
request,  Maryland's  permit  modification 
procedures  requires  applicants  to  certify 
that  they  are  using  the  appropriate 
permit  revision  process  when  filing  a 
revision  request.  Upon  receipt  of  the 
modification  request,  Maryland  would 
deny  the  application  on  grounds  that 
the  source  was  not  authorized  to  request 
such  a  change  to  a  general  permit. 
Furthermore,  if  the  applicant  preceded 
to  make  the  change  it  is  requesting  prior 
to  the  State  responding  to  the  request, 
the  applicant  would  not  be  operating 
consistent  with  its  approved  permit  and 
could  face  associated  enforcement  and 
penalty  ramifications.  The  EPA 
confirmed  this  understanding  of    • 
COMAR  26.11.03.21  and  how  Maryland 
would  implement  its  general  permit 
provisions.  (See  December  12,  2002 
memorandum.) 

B.  Comments  Pertaining  to  Issues 
Raised  in  Earth  justice's  March  12,  2002 
Lettet 

The  following  discussion  responds  to 
comments  provided  by  Earth  justice  on 
October  10,  2002  regarding  issues  that 
Earthjustice  initially  raised  as  part  of  its 
March  12,  2002  letter  to  EPA.  As 
discussed  above,  EPA  provided  its 
formal  responses  regarding  these  issues 
to  Earthjustice  on  September  23,  2002 
and  has  made  those  responses  available 
to  the  public.  The  Agency  does  not 
believe  it  is  required  to  respond  to  these 
comments  as  part  of  its  action  to  grant 
final  full  approval  to  Maryland. 
Nonetheless,  the  following  responses 
are  provided  to  clarify  our  original 
responses  and  to  respond  to  additional 
points  raised  by  Earthjustice  regarding 
these  matters  in  its  October  10.  2002 
letter. 

Comment:  The  commenter  believes 
that  EPA  must  unequivocally  determine 
that  Aim.  Code  Md.  2-106  does  not 
interfere  with  the  public's  ability  to 
enforce  permit  conditions  in  federal 
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court  under  section  304  of  the  Clean  Air 
Act,  42  U.S.C.  7604.  The  commenter 
also  asserts  that  EPA's  determination 
must,  at  a  minimum,  be  supported  by  an 
opinion  from  the  Maryland  Attorney 
GiBnerars  office. 

Response:  Ann.  Code  Md.  2-106 
states: 

2-106 — Rights  of  persons  other  than  this 
State. 

(a)  Presumption  and  finding  of  fact. — A 
determination  by  the  Department  that  air 
pollution  exists  or  that  a  rule  or.regulation 
has  been  disregarded  or  violated  does  not 
create  any  presumption  of  law  or  finding  of 
fact  for  the  benefit  of  any  person  other  than 
this  State. 

(b)  Proceedings. — Any  proceedings  under 
this  title  shall  be  brought  by  the  Department 
for  the  benefit  of  the  people  of  this  State. 

(c)  Actionable  rights. — No  person  other 
than  this  State  acquires  actionable  rights  by 
virtue  of  this  title. 

While  this  State  statute  does  prevent 
citizens  from  bringing  suit  in  federal  or 
state  court  to  enforce  provisions  of 
Maryland's  air  quality  control  law,  the 
plain  and  unambiguous  language  of 
Ann.  Code  Md.  2-106  limits  its  scope  to 
proceedings  brought  "under  this  title" 
or  "by  virtue  of  this  title"  (the  "title"  in 
question  being  Maryland's  Title  2, 
entitled  "Ambient  Air  Quality 
Control").  Therefore,  the  statute  does 
not  affect  any  right  conferred  by  any 
federal  law.  Section  304  of  the  Clean  Air 
Act,  42  U.S.C.  7604,  is  federal  law,  and 
beyond  the  self-limiting  reach  of  the 
language  of  Ann.  Code  Md.  2-106. 

Oiu'  previous  response  cited  Maryland 
Waste  Coalition  v.  SCM  Corp.,  616  F. 
Supp.  1474, 1477  (D.  Md.  1985).  While 
we  cited  this  case  because  the  court 
specifically  observed  that  Ann.  Code 
Md.  2-1 06(c)  allows  only  the  State,  and 
not  private  citizens,  to  bring  an  action 
to  enforce  the  Maryland  air  pollution 
laws,  it  is  worth  noting  that  the  SCM 
court  did  not  cite  Aim.  Code  Md.  2-106 
as  a  bar  to  the  citizen  suit  brought  by  the 
plaintiff  pursuant  to  section  304  of  the 
Clean  Air  Act.  (The  court  did  find  that 
certain  of  the  plaintiff's  claims  were 
barred  by  section  304  to  the  extent  that 
the  plaintiff  claims  overlapped  those  in 
a  previously  filed  enforcement  action 
brought  by  EPA.) 

Furthermore,  as  we  also  pointed  out 
in  our  prior  response,  "had  Maryland 
attempted  to  prescribe  the  types,  kinds 
and  weights  to  be  ascribed  to  evidence 
entered  in  a  federal  forum,  such  an 
action  would  have  obvious  implications 
on  the  system  of  federalism  established 
by  the  United  States'  Constitution." 

Had  Maryland  attempted  with  Aim. 
Code  Md.  2-106  to  divest  a  right  to 
bring  a  citizen  suit  under  federal  law  in 
a  federal  court,  the  federalism 


implications  would  be  just  as  apparent. 
Such  a  stark  conflict  with  the  federal 
statute  would  be  nullified  by  the 
Supremacy  Clause  of  the  United  States 
Constitution,  which  provides,  "This 
Constitution,  and  the  Laws  of  the 
United  States  which  shall  be  made  in 
Pursuance  thereof  *   *   *  shall  be  the 
supreme  Law  of  the  Land;  and  the 
Judges  in  every  State  shall  be  bound 
thereby,  any  Thing  in  the  Constitution 
or  Laws  of  any  State  to  the  contrary 
notwithstanding."  U.S.  Const,  art.  VI, 
Paragraph  2. 

Under  the  Supremacy  Clause, 
everyone  must  follow  federal  law  in  the 
face  of  conflicting  state  law.  "It  is  basic 
to  this  constitutional  command  that  all 
conflicting  state  provisions  be  without 
effect."  Maryland  V.  Louisiana,  451  U.S. 
725,  746  (1981),  citing  McCulloch  v. 
Maryland,  4  Wheat.  316,  427  (1819). 
"[A]  state  statute  is  void  to  the  extent  it 
conflicts  with  a  federal  statute — if,  for 
example,  'compliance  with  both  federal 
and  state  regulations  is  a  physical 
impossibility'  or  where  the  law  'stands 
as  an  obstacle  to  the  accomplishment 
and  execution  of  the  full  purposes  and 
objectives  of  Congress.' "  Id.  (internal 
citations  omitted). 

Ann.  Code  Md.  2-106  does  not  on  its 
face  conflict  with  or  present  an  obstacle 
to  the  full  purpose  and  objective  of 
Section  304  of  the  Clean  Air  Act.  Even 
if  such  a  conflict  existed,  the  statute 
would  be  unconstitutional  based  on  the 
Supremacy  Clause  as  interpreted  by  the 
Supreme  Court.  Therefore,  EPA  can 
unequivocally  state  that  Ann.  Code  Md. 
2-106  does  not  conflict  with  or  affect 
any  rights  conferred  by  Section  304  of 
the  Clean  Air  Act,  including  the  public's 
ability  to  enforce  title  V  permit 
conditions  in  federal  court.  The  EPA 
does  not  believe  that  obtaining  an 
opinion  from  the  Maryland  Attorney 
General  would  add  anything  to  this 
analysis. 

Comment:  The  commenter  believes 
that  a  provision  of  Maryland  law,  Ann. 
Code  Md.  2-611,  illegally  shields 
violators  from  enforcement  so  long  as 
they  operate  in  compliance  with  a 
compliance  plan. 

Response:  The  EPA  disagrees  with 
this  comment.  On  September  23,  2002, 
EPA  responded  to  a  comment  submitted 
on  March  12,  2001  with  respect  to  Ann. 
Code  Md.  2-611.  The  original  comment 
erroneously  stated  that  this  statutory 
provision  "amounts  to  a  blanket  waiver 
or  suspension  of  applicable 
requirements,  and  an  amendment  of  the 
permit  without  following  required 
modification  procedures,  all  in  violation 
of  title  V,  and  that  "the  provision  could 
preclude  citizens  and  EPA  from 
enforcing  permit  requirements  *  *  *" 


The  EPA's  response  was  based  in  part 
on  the  Maryland  Attorney  General's 
interpretation  of  this  provision.  To  give 
the  proper  context  to  the  current 
comment,  we  believe  that  it  is  helpful 
to  set  forth  EPA's  response  to  the 
original  comment  in  full  below: 

EPA  Response  to  Comment  6:  Ann. 
Code  Md.  2-611  provides: 

A  person  is  not  subject  to  action  for  a 
violation  of  this  title  or  any  rule  or  regulation 
adopted  under  this  title  so  long  as  the  person 
acts  in  accordance  with  a  plan  for 
compliance  that  (1)  the  person  has  submitted 
to  the  Secretary;  and  (2)  the  Secretary  has 
approved,  with  or  without  amendments,  on 
the  recommendation  of  the  Air  Management 
Administration.  The  Secretary  shall  act  on 
any  plan  for  compliance  within  90  days  after 
the  plan  for  compliance  is  submitted  to  the 
Secretary. 

When  a  State  is  diligently  prosecuting 
a  facility  for  violations  of  its  permit,  it 
is  typical  and  reasonable  to  give  a 
facility  a  compliance  schedule  to  bring 
a  facility  into  compliance  with  its 
permit  conditions.  Indeed,  EPA's 
regulations  at  40  CFR  70.5(c)(8)(iii)(C) 
and  70.6(c)(3)  require  that  a  title  V 
permit  application  and  permit  include  a 
compliance  plan  containing  a 
compliance  schedule  for  requirements 
for  which  the  covered  source  is  hot  in 
compliance  at  the  time  of  permit 
issuance.  If  a  facility  must  modify  its 
permit  due  to  the  conditions  of  a 
compliance  plan,  then  that  facility 
should  follow  all  proper  procediu^s  to 
modify  its  permit  as  needed.  This 
Maryland  law  does  not  allow  a  title  V 
source  to  bypass  the  permit 
modification  process.  In  addition,  the 
State  law  does  not  prevent  EPA  from 
enforcing  permit  requirements  (as  noted 
in  response  to  Conunent  2,  Maryland 
law  does  not  contain  a  general  citizen 
suit  provision  to  enforce  violations  of  its 
air  pollution  regulations,  including 
permit  requirements;  however,  this  is 
not  a  legal  deficiency  in  the  Maryland 
program). 

Further,  neither  EPA  nor  MDE 
[Maryland  Department  of  Environment] 
interprets  Ann.  Code  Md.  2-611  as  a 
blanket  waiver  or  suspension  of  any 
other  applicable  requirements  for  a 
source.  Maryland  has  submitted  to  EPA 
a  an  opinion  from  the  Maryland 
Attorney  General  that  affirms  MDE  and 
EPA's  position  that  the  law  applies  only 
to  violations  that  are  expressly 
addressed  by  the  compliance  plan.  See 
Attachment  4.  EPA  does  not  agree  that 
Ann.  Code  Md  2-611  represents  a 
deficiency  in  the  State's  part  70 
program. 

The  commenter  apparently  accepts 
EPA's  explanation  with  respect  to  the 
points  addressed  above,  but  now  asserts 
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a  new  defect  with  Ann.  Code  Md.  2- 
611,  namely  that  "it  exempts  a  person 
from  enforcement  action  for  a  violation 
of  an  air  pollution  limitation  'so  long  as 
the  person  acts  in  accordance  with  a 
plan  for  compliance.' "  Such  an 
exemption,  the  commenter  asserts 
"explicitly  violates  Part  70's  prohibition 
against  a  compliance  schedule  that 
'sanction[s]  noncompliance  with,  the 
applicable  requirements  on  which  it  is 
based.' "  40  CFR  70.5(c)(8)(iii)(C). 

However,  the  commenter  has  alleged 
a  conflict  between  40  CFR 
70.5(c){8){iii){C)  and  Ann.  Code.  Md.  2- 
611  that  does  not  exist  either  explicitly 
or  implicitly.  The  language  of  40  CFR 
70.5(c)(8)  speaks  to  the  contents  of  the 
compliance  schedule.  Under  70.5(c)(8) 
any  compliance  schedule  must  meet 
certain  criteria.  For  example,  40  CFR 
70.5(c)(8)(iii)(C)  requires  that  the 
schedule  "include  a  schedule  of 
remedial  measures,  including  an 
enforceable  sequence  of  actions  with 
milestones,  leading  to  compliance  with 
any  applicable  requirements  *  *  *" 
(Emphasis  added.)  Further,  the  schedule 
must  be  "at  least  as  stringent  as  that 
contained  in  any  judicial  consent  decree 
or  administrative  order  to  which  the 
source  is  subject."  The  last  requirement 
is  that  "the  schedule  shall  be 
supplemental  to,  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based." 

The  federal  regulations  at  40  CFR 
70.5(c)(8)(iii)(C)  contemplate  that  a 
compliance  schedule  may  be  little  more 
than  the  recitation  of  requirements  set 
forth  in  a  judicial  consent  decree  or  an 
administrative  order  that  has  been 
agreed  to  between  the  som-ce  and  a  state 
or  federal  enforcement  agency  to  fully 
and  finally  settle  a  dispute  with  the 
source.  Any  such  compliance  schedule 
necessarily  would  be  supplemental  to 
the  existing  applicable  requirements  on 
which  its  based.  The  title  V  permits, 
judicial  consent  decree  or 
administrative  order  that  defines  the 
schedule  may  not,  in  of  themselves, 
amend  the  underlying  legal  instruments 
such  as  state  regulations  or  permits  that 
establish  the  subject  applicable 
requirements.  Indeed,  the  regulatory 
language  makes  clear  that  a  compliance 
plan  must  lead  to  compliance  with  all 
applicable  requirements.  The 
commenter  seems  to  suggest  that  the 
requirement  that  the  compliance 
schedule  "shall  be  supplemental  to,  and 
shall  not  sanction  noncompliance  with, 
the  applicable  requirements  on  which  it 
is  based,"  essentially  means  that  is 
mandatory  that  such  schedules  reopen 
concluded  matters.  The  Agency  does 
not  believe  that  ever  was  Ae  intent  of 
this  provision. 


Instead,  when  all  provisions  of  40 
CFR  70.5(c)(8)(iii)(C)  are  read  in  pari 
materia  the  prohibition  of  sanctioning 
noncompliance  Mrith  underlying 
applicable  requirements  necessarily 
must  refer  to  all  applicable 
requirements,  including  judicial  consent 
decrees  and  administrative  orders  (a 
term  broad  enough  to  easily  encompass 
the  type  of  plan  for  compliance 
contemplated  by  Ann.  Code.  Md.  2-611) 
with  which  a  source  is  legally  obligated 
to  comply. 

Comment:  The  commenter  believes 
that  Maryland  has  failed  to  adequately 
implement  its  operating  permit  program 
because  the  Stste  did  not  issue  all  of  its 
initial  permits  in  accordance  with  the 
statutory  three-year  schedule. 

Response:  On  December  1 ,  2001 , 
EPA's  interim  approval  of  Maryland's 
title  V  operating  permit  program  lapsed 
because  the  State  was  unable  to  submit 
all  of  the  program  revisions  necessary  to 
satisfactorily  address  the  deficiencies 
identified  by  EPA  when  it  granted  the 
State  final  interim  approval.  At  the  time 
of  program  lapse,  Maryland  had  not 
taken  final  action  on  all  of  it$  initial 
operating  permit  program  applications. 
Also  on  December  1,  2001,  EPA  granted 
to  Maryland  the  full  delegation  of 
authority  to  implement  and  enforce  the 
federal  operating  permit  program 
requirements  established  at  40  CFR  part 
71.  Once  the  requirements  of  40  CFR 
part  71  took  effect,  the  State  of 
Maryland  could  no  longer  issue 
federally  enforceable  permits  pursuant 
to  its  own  program  regulations.  The  part 
71  permit  program  established  a  new 
schedule  for  the  submittal  of  permit 
applications  and  issuance  of  permits  by 
Maryland.  That  schedule  required 
Maryland  to  issue  part  71  permits  to  the 
remaining  initial  permit  applicants  by 
December  1,  2004.  As  of  December  1, 
2001,  47  sources  had  not  received  initial 
title  V  permits  in  Maryland. 

As  discussed  in  the  September  23, 
2002  letter,  the  State  of  Maryland  has 
committed  to  EPA  that  it  will  issue  the 
remaining  47  permits  within  two  years 
of  receiving  final  full  approval  of  its 
operating  permit  program.  The  two  year 
time  frame  is  consistent  with  the  time 
provided  other  states  that  had  failed  to 
issue  all  of  their  initial  operating 
permits  within  the  statutory  time-frame. 
As  noted  by  the  commenter,  a  number 
of  states  provided  letters  to  EPA  in 
December  2001  committing  to  issue 
their  remaining  permits  within  two 
years.  The  EPA  believes  Maryland  is 
capable  of  achieving  or  siurpassing  its 
commitment  and  will  closely  monitor 
the  State's  permit  issuance  rates  once 
the  final  full  approval  of  its  program  is 
effective.  Should  Maryland  fail  to  make 


adequate  progress  toward  meeting  its 
commitment,  the  Agency  will  pursue 
options  to  address  the  situation, 
including  the  issuance  of  a  notice  of 
deficiency. 

Comment:  The  commenter  believes 
that  Maryland  has  inadequately 
implemented  is  operating  permit 
program  with  respect  to  the  operating 
permit  program  reporting  requirements 
for  required  monitoring. 

Response:  As  discussed  in  our 
September  23,  2002  response,  EPA 
disagrees  with  Earthjustice's  assertion 
that  Maryland  is  not  implementing  its 
monitoring  report  requirenients  in  a 
manner  consistent  with  the  minimum 
requirements  of  part  70.  Maryland's 
regulations  with  respect  to  requiring 
permittees  to  submit  reports  of  any 
required  monitoring  at  least  every  six 
months  (hereafter,  "six-month 
monitoring  reports")  are  consistent  with 
the  requirements  of  40  CFR 
70.6(a)(3)(iii)(A).  The  provisions  of  40 
CFR  70.6(a)(iii)(A)  do  not  specify  the 
form  or  content  of  acceptable  six-month 
monitoring  reports  other  than  the 
requirement  that  all  deviations  from 
permits  requirements  must  be  clearly 
identified  in  the  reports.  Therefore, 
considerable  latitude  has  been  provided 
to  permitting  authorities  to  develop 
specific  reporting  requirements  in 
'individual  permits  in  order  to  satisfy  the 
six-month  monitoring  report 
requirements.  The  EPA  believes  that 
Maryland  has  issued  permits  that 
reasonably  provide  adequate  monitoring 
information  to  assess  compliance  in  a 
timely  fashion  and  that  the  permit 
requirements  meet  the  minimum 
requirements  of  40'CFR 
70.6(a)(3)(iii)(A). 

As  noted  in  EPA's  September  23.  2002 
letter,  Maryland  has  committed  to 
modifying  the  manner  in  which  it 
implements  the  six-month  monitoring 
report  requirements  in  individual 
permits.  Upon  the  effective  date  of  the 
final  full  approval,  Maryland  has 
committed  to  issue  permits  that  clarify 
that  six-month  monitoring  reports  are 
required  over  all  periods,  including 
those  when  no  deviations  or  excess 
emissions  occurred.  This  change  will 
affirm  that  the  permits  meet  the 
requirement  to  submit  monitoring 
reports  every  six  months.  The  EPA 
believes  Maryland  is  capable  of  meeting 
this  commitment  and  will  monitor  the 
permits  issued  by  Maryland  once  final 
full  approval  of  its  program  becomes 
effective.  The  Agency  feels  it  is  prudent 
to  allow  Maryland  an  opportunity  to 
demonstrate  its  ability  to  meet  its 
commitment  prior  to  determining 
whether  a  notice  of  deficiency  is 
warranted. 
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The  EPA  also  does  not  believe  it  is 
necessary  at  this  time  to  require 
Maryland  to  reopen  all  existing  permits 
to  further  clarify  the  six-month 
monitoring  report  requirements.  If  the 
Agency  becomes  aware  of  a  particular 
existing' permit  that,  based  on  the  facts 
specific  to  that  permit,  warrants 
reopening  to  clarify  the  six-month 
monitoring  reporting  requirements,  EPA 
will  proceed  with  the  appropriate 
actions  to  ensure  the  permit  is  revised. 
At  this  time,  the  Agency  believes  that 
Maryland  should  focus  its  resources  on 
reestablishing  its  program  and  issuing 
the  remaining  initial  permits. 

Comment:  The  commenter  believes 
Maryland's  minor  permit  modification 
procedures  apply  to  changes  that  must 
be  subject  to  significant  permit 
modification  procedures.  Specifically, 
the  commenter  is  concerned  that 
Maryland  could  inappropriately  add 
new  requirements  to  a  permit  or  change 
the  required  test  method  specified  in  a 
permit  via  the  minor  modification 
process  when  such  modifications  could 
represent  significant  modifications. 

Response:  Maryland's  regvdations  at 
COMAR  26.11.03.16  specify  the  types  of 
changes  that  may  qualify  to  be 
processed  as  minor  permit 
modifications.  One  of  the  requirements 
a  proposed  change  must  meet  in  order 
to  be  considered  a  minor  permit 
modification  is  that  the  change  is  not 
required  to  be  processed  as  a  significant 
modification.  While  other  provisions  of 
COMAR  26.11.03.16  identify  specific 
fypes  of  modifications  that  could  be 
processed  as  minor  permit 
modifications,  COMAR 
26.11.03.16(B)(6)  requires  that  all  minor 
modifications  must  also  meet  the  test 
that  they  do  not  represent  significant 
permit  modifications.  Therefore,  it  is 
important  to  evaluate  Maryland's 
regulations  with  respect  to  the  criteria 
for  significant  permit  modification. 
Maryland's  criteria  for  significant 
permit  modifications  at  COMAR 
26.11.03.17  are  consistent  with  40  CFR 
70.7(e)(4).  In  summary,  Maryland's  and 
EPA's  regulations  require  any  changes 
to  a  permit  that  represent  a  significant 
change  in  existing  monitoring 
conditions  and  any  relaxation  of 
reporting  or  recordkeeping  conditions 
must  be  treated  as  a  significant 
modification. 

According  to  COMAR  26.11.03.16,  the 
addition  of  a  new  applicable 
monitoring,  reporting,  and 
recordkeeping  requirement  or  the 
specification  of  a  different  approved  test 
method  must  not  be  considered  a 
significant  change  or  relaxation  of 
existing  permit  conditions  in  order  to  be 
considered  a  minor  modification.  If 


such  changes  constitute  a  significant 
change  or  relaxation,  Maryland's 
regulations  requires  the  such  changes  to 
be  processed  as  significant  permit 
modifications. 

In  constructing  its  minor  permit 
modification  procedures,  it  appears  that 
Maryland  has  attempted  to  provide 
more  direction  to  permittees  in  terms  of 
the  types  of  changes  that  may  be 
considered  minor  modifications  than  is 
provided  in  the  federal  regulations  at  40 
CFR  70.7(e).  Other  than  this  added 
specificity,  COMAR  26.11.03.16  is 
consistent  with  the  minor  permit 
modification  procedures  expressed  at  40 
CFR  70.7(e)(2).  As  discussed  above,  this 
added  detail  does  not  authorize  sources 
to  make  changes  using  the  minor 
modification  procedures  that  would 
otherwise  be  considered  significant 
permit  modifications.  Fiulhermore,  40 
CFR  70.4(b)(13)  and  70.7(e)  do  not 
require  permit  programs  to  establish 
modification  procedures  that  are 
identical  to  the  federal  requirements. 
Rather,  state  procedures  must  be 
substantially  equivalent  to  procedures 
outlined  in  40  CFR  70.7(e).  The  EPA 
believes  that  Maryland's  permit 
modification  procedures  are 
substantially  equivalent  to  40  CFR 
70.7(e)  and  provide  adequate  safeguards 
to  prevent  inappropriate  application  of 
the  permit  modification  procedures. 

C.  Comments  Related  to  Issues  Raised  in 
Eartbjustice's  October  10,  2002  letter 

The  following  discussion  responds  to 
comments  provided  by  Earthjustice  on 
October  10,  2002  regarding  issues  that 
are  being  identified  for  the  first  time. 
Earthjustice's  October  10,  2002  letter 
raises  concerns  with  portions  of 
Maryland's  program  that  were  approved 
by  EPA  in  1996  and  that  were  not  the 
subject  of  the  proposed  full  approval 
rulemaking  action  published  on 
September  10,  2002.  The  Agency  does 
not  believe  it  is  required  to  respond  to 
these  comments  in  order  to  grant  final 
full  approval  to  Maryland.  Nonetheless, 
the  following  responses  are  provided  to 
reinforce  the  merits  of  our  approval  of 
the  relevant  program  provisions  in  1996. 
In  the  event  that  a  court  finds  that  EPA 
is  obligated  to  respond  to  these 
comments  in  order  to  grant  final  full 
approval  to  Maryland's  program,  then 
the  following  responses  should  be 
considered  EPA's  final  action  on  the 
issues  raised. 

Comment:  The  commenter  believes 
that  Maryland's  operating  permit 
program  Nidations  are  unclear 
regarding  whether  all  emissions  units, 
including  "insignificant"  emissions 
luiits,  are  included  in  operating  permits. 
The  commenter  is  particularly 


concerned  that  only  "relevant"  emission 
units  are  covered  by  operating  permits. 

Response:  Maryland's  operating 
permit  program  regulations  require, 
pursuant  to  numerous  provisions,  that 
all  applicable  requirements  be  identified 
in  permit  applications  and  permits.  The 
federal  regulations  at  40  CFR  70.3(c) 
indicate  that  permits  for  major  sources 
shall  include  "all  applicable 
requirements  for  all  relevant  emission 
units."  Maryland's  regulations  at 
COMAR  26.11.03.05(A)  are  virtually 
identical  to  the  federal  regulations, 
including  the  reference  to  "relevant" 
emission  units.  Maryland's  regulations, 
like  the  federal  regulations,  do  not 
ascribe  further  meaning  to  the  term 
"relevant"  emission  units.  COMAR 
26.11.02.01(B)(18)  defines  the  term 
"emission  unit"  to  include  "a  part  or 
activity^f  a  stationary  source,  including 
an  installation,  that  emits  or  has  the 
potential  to  emit  a  regulated  air 
pollutant  or  hazardous  air  pollutant 
listed  under  §  112(b)  of  the  Clisan  Air 
Act."  In  other  words,  Maryland  does  not 
limit  the  applicability  of  its  operating 
permit  program  to  certain  types  of  units 
at  major  sources.  In  addition,  like  EPA's 
regulations  at  40  CFR  70.6(a)(1), 
Maryland's  regulations  at  COMAR 
26.11.03.06(A)(1)  require  that  part  70 
permits  assure  compliance  with  all 
applicable  requirements  of  the  Clean  Air 
Act.  Thus,  under  the  Clean  Air  Act,  part 
70  and  Maryland's  regulations,  any 
permit  for  a  major  source  must  assure 
compliance  with  all  applicable 
requirements  for  any  and  all  emission 
units  at  that  source.  Maryland's 
regulations  meet  the  minimum  federal 
requirements. 

Furthermore,  Maryland's  regulations 
governing  permit  application  content  at 
COMAR  26.11.03.03(B)(14), 
26.11.03.03(E),  and  26.11.04(C)  require 
applicants  to  provide  all  information  to 
implement  and  enforce  any  applicable 
requirements  or  determine  the 
applicability  of  such  requirements; 
determine  if  a  source  is  subject  to  all 
applicable  requirements;  and,  ensure 
that  all  applicable  requirements  of  the 
Clean  Air  Act  are  included  in  the 
permit,  regardless  of  whether  or  not  the 
emission  unit  is  a  "relevant"  imit  or  an 
insignificant  activity  as  defined  in 
Maryland's  regulations.  Maryland's 
regulations  at  COMAR  26.11.03.04(D) 
further  confirms  that  insignificant 
activities  or  emission  units  are  not 
exempt  from  any  applicable 
requirements  of  the  Clean  Air  Act  other 
than  those  related  to  the  amount  of 
information  applicants  must  provide  in 
permit  applications  regarding  those 
activities. 
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The  commenter  expressed  a  concern 
with  a  specific  provision  of  Maryland's 
permit  regulations,  COMAR 
26.11.03.01(G),  that  affects  the  general 
applicability  of  the  title  V  operating 
permit  program.  This  provision 
indicates  that  major  sources  with  title  V 
operating  permits  are  not  required  to 
also  obtain  a  State  operating  permit  for 
those  emission  units  at  the  source 
covered  by  the  title  V  operating  permit. 
The  commenter  suggests  that  the 
language  of  this  provision  in  some  way 
implies  that  there  are  emission  units  at 
major  sources  that  may  not  be 
"covered"  by  the  title  V  operating 
peiroit  even  if  they  have  applicable 
requirements  of  the  Clean  Air  Act.  In 
this  context,  the  term  "covered"  should 
be  interpreted  to  indicate  that  the  title 
V  operating  permit  reflects  federally- 
enforceable  applicable  requirements  of 
the  Clean  Air  Act  for  the  emission  unit 
in  question.  Maryland's  regulations  are 
indicating  that  if  an  emission  unit  does 
not  have  any  applicable  requirements  of 
the  Clean  Air  Act  that  emission  unit 
would  not  be  "covered"  by  the  title  V 
pennit  for  purposes  of  the  major 
source's  obligation.to  also  obtain  a  State 
operating  permit.  As  discussed  above, 
Maryland's  title  V  regulations  require 
permits  to  reflect  all  applicable 
requirements  of  the  Clean  Air  Act  for  all 
emission  units. 

In  other  words,  an  emission  unit  at  a 
major  source  may  not  have  any  Clean 
Air  Act  requirements,  but  it  may  be 
subject  to  State-only  enforceable 
requirements.  If  that  is  the  case,  the 
major  soiure  must  seek  a  State  operating 
pennit  to  "cover"  that  emission  unit 
and  to  reflect  its  State-only  enforceable 
applicable  requirement.  Maryland  wants 
to  ensine  that  all  emission  units  at 
major  sources  are  covered  by  either  a 
title  V  operating  permit  or  State 
operating  permit,  with  all  federal 
applicable  requirements  contained  in 
the  title  V  operating  permit  and  any 
State-only  enforceable  requirements 
reflected  in  the  State  operating  permit. 
Piusuant  to  COMAR  26.11.03.05(C), 
Maryland  may  also  include  State-only 
enforceable  conditions  in  title  V 
permits. 

Comment:  The  commenter  believes 
Maryland's  operating  permit  program 
regulations  improperly  allow  a  facility 
to  operate  piu^suant  to  a  general  permit 
prior  to  the  State's  approval  of  its 
application. 

Response:  The  federal  regulations  at 
40  CFR  70.5(a)(2)  and  .70.7(a)(4)  that 
describe  the  permit  application  review 
procedures  indicate  that,  among  other 
things,  permit  applications  that  have  not 
been  formally  deemed  incomplete  by 
the  permitting  authority  within  60  days 


of  receipt  shall  be  deemed  complete. 
These  procedures  as  they  are  applied  to 
general  permits  are  modified  by  40  CFR 
70.7(a)(l)(i)  in  that  complete 
applications  for  general  permits  do  not 
have  to  be  received  prior  to  issuance  of 
the  subject  general  permit.  Maryland's 
regulations  at  COMAR  26.11.03.02(C) 
are  consistent  with  the  federal 
regulations  because  they  provide  that  a 
permit  application  is  deemed  complete 
within  60  days  of  receipt  if  the  State  has 
not  informed  the  applicant  that  the 
application  is  incomplete  or  that 
additional  information  is  required. 

As  discussed  earlier,  40  CFR  70.6(d) 
and  COMAR  26.11.03.21  which 
establish  the  procedural  requirements 
applicable  to  general  permits  clearly 
indicate  that  general  permits  shall 
comply  with  all  requirements  applicable 
to  permits  for  individual  sources.  This 
includes  the  application  procedures  of 
40  CFR  70.5(a)(2)  and  70.7(a)(4)  and 
COMAR  26.11.03.02(C)  that  apply  to 
permits  for  individual  sources.  The 
commenter  points  out  that  COMAR 
26.11.03.21(H)  provides  that  a  response 
to  each  general  permit  application  may 
not  be  provided  and  that  the  general 
permit  may  specify  a  reasonable  time 
after  which  the  application  is  deemed 
acceptable.  This  provision  is  consistent 
with  40  CFR  70.5(a)(2)  and  70.7(a)(4) 
which  allows  for  applications  to  be 
deemed  acceptable  after  a  fixed  period 
of  time  if  no  response  is  provided  by  the 
permitting  authority.  It  should  be  noted 
that  COMAR  26.11.03.21(G)  indicates 
that  the  State  may  grant  a  determination 
that  a  particular  applicant  qualifies  for 
a  general  permit.  Also,  COMAR 
26.11.03.21(1)  indicates  that  Maryland 
may  issue  an  applicant  for  a  general 
permit  a  letter  or  other  docmnent 
approving  or  deny  the  application. 
Likewise,  Maryland  is  required  by 
COMAR  26.11.03.13(A)(4)  to  take  action 
on  an  application  for  a  general  permit  as 
specified  in  the  framework  of  the 
general  permit.  These  provisions 
establish  the  authority  and  expectation 
that  the  State  intends  to  actively 
respond  to  applications  for  general 
permits  much  in  the  same  maimer 
Maryland  responds  to  permit 
applications  for  individual  sovuces. 

In  further  support  of  this 
interpretation,  the  granting  of  a  major 
source's  application  request  for 
authorization  to  operate  under  a  general 
permit  does  not,  according  to  40  CFR 
70.7(d)(6){2)  and  COMAR 
26.11.03.21(G),  represent  a  final  permit 
action  for  piuposes  of  judicial  review.  In 
other  words,  Uie  State  takes  final  permit 
action  when  it  issues  the  final  general 
permit  and  not  when  individual  soiut:es 
subsequently  request  to  be  covered  by 


the  general  permit.  Thus,  the 
requirements  of  42  U.S.C.  766lb(c),  40 
CFR  70.4(b)(6)  and  70.7(a)(2)  regarding 
the  permitting  authorities'  obligation  to 
take  action  on  permit  applications  by 
issuing  or  denying  permits  within  the 
specified  time  periods  are  not  directly 
applicable  to  the  general  p>ermit  process. 
As  noted  above,  the  federal 
requirements  for  general  permits 
anticipate  that  permitting  authorities 
will  take  final  action  on  permits  prior  to 
individual  sources  applying  for 
coverage  under  the  general  permit.  It 
would  be  impractical  to  expect 
permitting  authorities  to  act  on  pennit 
applications  in  a  certain  time  frame 
when  no  such  applications  may  be 
submitted.  In  other  words,  sources . 
requiring  permits  would  not  submit 
applications  to  be  covered  by  a  general 
permit  before  the  general  permit  exists, 
therefore,  the  permitting  authority 
would  not  have  permit  applications  to 
respond  to  until  it  had  already  fulfilled 
its  obligation  by  taking  final  action  on 
the  general  permit.  Again,  practical 
application  of  the  procedures  for  general 
permits  do  not  clearly  align  with  all  of 
the  applicable  requirements  established 
forjpermits  for  individual  sources. 

Tne  commenter  is  concerned  that  an 
applicant  for  a  general  permit  that  does 
not  qualify  may  operate  under  the  terms 
of  the  general  permit  if  the  State  fails  to 
respond  to  its  general  permit 
application  in  a  timely  fashion.  The 
construction  of  Maryland's  general 
permit  provisions  require  the  State  to 
explicitly  define  the  criteria  by  which 
sources  may  qualify  fpr  the  general 
permit.  Further,  COMAR  26.11.03.21(E) 
limits  general  permits  to  major  soiut;es 
that  qualify  and  COMAR  26.11.03.21(C) 
stipulates  that  applicants  are  subject  to 
enforcement  action  for  operating 
without  a  permit  if  it  is  determined  that 
they  do  not  qualify  for  coverage  under 
the  general  permit. 

The  EPA  appreciates  the  apparent 
tension  between  a  number  of  the 
provisions  in  Maryland's  regulations 
governing  general  permits,  particularly 
with  regard  to  COMAR  26.11.03.21(H) 
and  the  obligation  of  the  State  to 
actively  respond  to  permit  applications. 
While  EPA  interprets  Maryland's 
regulations  to  meet  the  minimiun 
requirements  of  the  Clean  Air  Act  and 
40  CFR  part  70,  the  Agency  expects  the 
State  to  employ  its  authority  to  ensiu« 
that  only  qualified  applicants  are 
covered  by  any  general  permits  issued 
by  Maryland.  No  general  permits  have 
been  issued  by  Maryland  to  date  and  the 
State  has  indicated  informally  that  the 
prospects  of  such  issuance  in  the  fut\u« 
are  minimal.  (See  December  12,  2002 
memorandum.)  Should  the  State 


1984  Federal  Register / Vol.  68,  No.  10 /Wednesday,  January  15,  2003 /Rules  and  Regulations 


develop  a  general  permit,  the  EPA 
expects  that  Maryland  would  use  its 
authority  under  COMAR 
26.11.03.13(A)(1)(a)  and  26.11.03.21(F), 
(G)  and  (I)  to  provide  procedures  in  the 
general  permit  that  expressly  require  an 
applicant  to  obtain  an  affirmative 
determination  from  the  State  that  it 
qualifies  for  the  general  permit  prior  to 
being  considered  covered  by  the  general 
permit. 

Comment:  The  comment er  believes 
that  Maryland's  operating  permit 
program  regulations  are  inconsistent 
with  40  CFR  part  70  with  respect  to  the 
administrative  amendment  procedures. 
Specifically,  the  commenter  is 
concerned  that  Maryland  and  EPA,  on 
an  ad  hoc  basis,  may  approve  permit 
changes  as  qualifying  for  processing  as 
administrative  amendments  even 
though  they  do  not  meet  the  regulatory 
criteria  for  processing  as  administrative 
amendments.  The  commenter  asserts 
that  because  the  public  receives  no 
notice  of  administrative  amendments, 
the  public  must  receive  an  opportunity 
to  evaluate  whether  particular  types  of 
administrative  amendments  are 
appropriate. 

Response:  Maryland's  regulations  at 
COMAR  26.11.03.15  define  six  types  or 
categories  of  permit  changes  that  may  be 
processed  as  administrative 
amendments  in  a  maimer  consistent 
with  40  CFR  part  70.7(d).  In  large  part, 
the  language  of  Maryland's  regulations 
is  identical  to  the  federal  regulations 
governing  administrative  amendments. 
The  last  category  in  both  regulations 
indicate  that  other  unspecified  permit 
changes  may  be  considered 
administrative  amendments  provided 
the  changes  are  similar  to  those 
explicitly  defined  in  the  regulation  and 
that  EPA  approves  the  types  of  changes 
as  being  similar  to  the  other  approved 
changes.  Specifically,  the  federal 
provisions  at  40  CFR  70.7(d)(l)(vi)  state 
that  only  changes  that  EPA  "has 
determined  as  part  of  the  approved 
program  to  be  similar  to  those  in 
paragraphs  (d)(l)(i)  through  (iv)  of  this 
section,"  may  be  considered 
administrative  amendments.  Maryland's 
regulation  at  COMAR  26.11.03.15(B)(6) 
states  that  any  change  "as  approved  by 
the  EPA,  which  is  similar  to  those  in 
Section  B(l) — (4)  of  this  regulation" 
may  be  considered  an  administrative 
amendment. 

The  EPA  does  not  share  the 
commenter's  concern  that  EPA  or 
Maryland  will  use  the  slighdy  different 
phrasing  of  COMAR  26.11.03.15(B)(6)  to 
informally  change  the  approved  list  of 
changes  that  may  be  processed  as 
administrative  amendments  under  40 
CFR  70.6(d)(1).  The  EPA  would 


consider  any  proposed  change  to  the 
approved  list  of  administrative 
amendment  categories  as  a  revision  to 
Maryland's  approved  program-as 
defined  by  40  CFR  70.4(i).  As  such,  die 
revision  would  have  to  be  approved  by 
EPA  consistent  with  40  CFR  70.4(i)(2). 
Should  Marylcmd  attempt  to  modify  its 
approved  list  of  changes  qualifying  for 
processing  as  administrative 
amendments  and  implement  the 
modified  list  without  first  seeking  EPA 
approval,  the  Agency  would  find 
pursuant  to  40  CFR  70.10(b)  that  the 
State  was  failing  to  implement  and 
enforce  its  approved  program.  Such  a 
finding  would  require  the  State  to 
submit  the  necessary  program  revisions 
or  face  program  withdrawal  and  other 
sanctions  provided  by  the  Clean  Air  Act 
and  part  70: 

The  intended  effect  of  40  CFR 
70.7(d)(l)(vi)  is  to  provide  EPA  wiOi  the 
authority  to  approve  as  part  of  a  state's 
program  additional  types  of  permit 
changes  that  qualify  for  processing  as 
administrative  amendments.  The 
expectation  is  that  the  state  would 
specifically  list  the  types  of  changes  that 
the  state  proposes  to  be  eligible  for 
processing  as  administrative 
amendments  as  part  of  the  state's 
operating  permit  regulations  and  submit 
those  regulations  to  EPA  for  approval  as 
revisions  to  the  state's  program. 
Maryland's  regulation  is  simply 
reiterating  the  authority  of  the  State  to 
propose  additional  types  of  changes  and 
the  requirement  that  EPA  must  approve 
such  changes.  Maryland's  regulations 
can  in  no  way  amend  or  alter  the  means 
by  which  EPA  can  approve  changes  to 
the  State's  approved  program  as 
provided  by  the  Clean  Air  Act  and  40 
CFR  part  70. 

Comment:  The  commenter  believes 
Maryland's  operating  permit  program 
regulations  impermissibly  allow 
changes  at  a  source  to  occur  without  a 
permit  revision  even  when  such  change 
constitutes  a  modification  under  title  I 
of  the  Clean  Air  Act. 

Response:  EPA  stated  its 
interpretation  of  what  constitutes  a 
"title  I  modification"  under  the  current 
40  CFR  part  70  in  the  preamble  to 
proposed  revisions  to  40  CFR  parts  70 
and  71  that  were  published  in  the 
Federal  Register  on  August  31, 1995  (60 
FR  45530).  In  particular,  EPA  stated  that 
the  term  "title  I  modifications"  under 
the  current  regulations  should  be  read  to 
exclude  changes  subject  to  the  minor 
new  source  review  program  in  section 
110(a)(2)(C)  of  die  Clean  Air  Act.  The 
rationale  for  this  interpretation  is  set 
forth  at  60  FR  at  45545-45546. 

Prior  to  the  lapse  of  interim  approval, 
Maryland  was  implementing  its 


program  consistent  with  EPA's  current 
interpretation  of  what  represents  a  title 
I  modification.  EPA  fully  expects  that 
Maryland  will  implement  its  fully- 
approve  operating  permit  program 
consistent  with  its  past  practices  and 
EPA's  current  interpretation  of  what 
represents  a  title  I  modification. 

How  Does  This  Action  Affect  the  Part 
71  Program  in  Maryland? 

The  EPA  is  fully  approving 
Maryland's  title  V  operating  permit 
program.  Upon  the  effective  date  of  this 
action,  the  part  71  program  will  no 
longer  be  effective  in  Maryland. 
Likewise,  the  delegation  of  the  authority 
to  implement  and  enforcement  the  part 
71  program  to  Maryland  will  be 
terminated.  However,  a  part  71  program 
could  become  effective  at  a  future  date 
if  EPA  makes  a  finding  that  Maryland's 
title  V  program  fails  to  meet  the 
requirements  of  part  70.  If  such  a 
finding  is  made,  the  Agency  will  use  its 
authority  and  follow  the  procedures 
under  section  502(i)  of  the  Clean  Air  Act 
and  40  CFR  70.10. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4,  1993).  this  final 
approval  is  not  a  "significant  regxdatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  Under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  the 
Administrator  certifies  that  this  final 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
merely  approves  state  law  as  meeting 
federal  requirements  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  state  law.  This  rule  does  not 
contain  any  unfunded  memdates  and 
does  not  significantly  or  uniquely  affect 
small  governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4)  because  it  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  &nd  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordinadon  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
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substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10, 1999).  This 
rule  merely  approves  existing 
requirements  under  state  law,  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  final  approval 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  This  action  will  not  impose  any 
collection  of  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  other  than 
those  previously  approved  and  assigned 
OMB  control  number  2060-0243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failiKe  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 


submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective  on 
February  14,  2003. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  17,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  granting 
final  full  approval  of  Maryland's  title  V 
operating  permit  program  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Dated:  January  9,  2003. 
Donald  S.  Welsh, 

Regional  Administrator,  Region  III. 

Appendix  A  of  part  ,70  of  title  40, 
chapter  I,  of  the  Code  of  Federal 
Regulations  is  amended  as  follows:     . 

PART70-{AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follnws: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (b)  in  the  entry  for 
Maryland  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Maryland 


(b)  The  Maryland  Department  of 
Environmental  Quality  submitted  operating 
permit  program  amendments  on  |uly  1.5, 
2002.  The  program  amendments  contained  in 
the  July  15,  2002  submittal  adequately 
addressed  the  conditions  of  the  interim 
approval  effective  on  August  2,  1996.  The 


State  is  hereby  granted  final  full  approval 
effective  on  February  14,  2003. 


[FR  Doc.  03-959  Filed  1-14-03;  8:45  am) 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-43,  MM  Docket  No.  01-306,  RM- 
10152] 

Digital  Television  Broadcast  Service; 
Hartford,  CT 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Fox  Television  Stations,  Inc., 
substitutes  DTV  channel  31  for  DTV 
channel  5  for  Tribune  Television 
Corporation's  station  WTIC-TV  at 
Hartford.  Connectitut.  See  66  FR  54970, 
October  31,  2001.  DTV  channel  31  can 
be  allotted  to  Hartford,  Coimecticut,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  41-42-13  N-  and  72-^9-57 
W.  with  a  power  of  500,  HAAT  of  492 
meters  and  with  a  DTV  service 
population  of  3641  thousand.  Since  the 
community  of  Hartford  is  located  within 
400  kilometers  of  the  U.S.-Canadian 
border,  concurrence  from  the  Canadian 
government  has  been  obtained  for  this 
allotment.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  February  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthai,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-306, 
adopted  January  7,  2003,  and  released 
January  8,  2003.  The  full  text  of  this 
dociunent  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  document  m^y 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II.  445 
12th  Street,  SW.,  CY-B402,  Washington, 
DC,  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 
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Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S^.C.  154,  303,  334  and  336. 
§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Connecticut,  is  amended  by  removing 
DTV  channel  5  and  adding  DTV  chaiinel 
31  at  Hartford. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 
Chief.  Video  Division,  Media  Bureau.     > 
(FR  Doc.  03-815  Filed  1-14-03;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3171 ;  MM  Docket  No.  99-239;  RM- 
9658] 

Radio  Broadcasting  Services; 
Johannesburg  and  Edwards,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule,  petition  for 

reconsideration. 

SUMMARY:  At  the  request  of  Amaturo 
Group  of  Los  Angeles,  Ltd.,  this 
document  dismisses  a  petition  for 
reconsideration  filed  by  Amaturo  Group 
of  Los  Angeles,  Ltd.,  seeking 
reconsideration  of  the  Report  and  Order 
in  this  proceeding.  See  65  FR  53639, 
September  5,  2000.  This  petition  for 
reconsideration  was  opposed  by 
Adelman  Communications,  Inc,  and 
petitioner  filed  a  response.  Petitioner 
subsequently  filed  a  request  to 
withdraw  the  petition  for 
reconsideration,  contingent  on  the 
finality  of  the  Report  and  Order  in  MM 
Docket  No.  99-329.  This  docket  is  now 
final.  All  parties  filed  affidavits  attesting 


to  the  fact  that  it  no  consideration  was 
promised  or  paid. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  99-239,  adopted 
December  13,  2002,  and  released 
December  16,  2002.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  Information 
Center  at  Portals  II,  CY-A257,  445  12th 
Street,  SW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex  International, 
Portals  11,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC.  20554, 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail 
qualexin  t@aoI.  com. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-810  Filed  1-14-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  735 

RIN:  3206-AJ74 

Employee  Responsibilities  and 
Conduct 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rulemaking. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  a  plain 
language  rewrite  of  its  regulations 
regarding  the  standards  that  govern 
employee  responsibilities  and  conduct 
as  part  of  a  broader  review  of  OPM's 
regulations.  The  purpose  of  the 
revisions  is  to  make  the  regulations 
more  readable. 

DATES:  Comments  must  be  submitted  on 
or  before  March  17,  2003. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Wade  Plunkett,  Principal 
Deputy  Ethics  Official,  Office  of  the 
General  Counsel,  Office  of  Personnel 
Management.  Room  7532,  1900  E  St., 
NW.,  Washington,  DC  20415,  or  FAX: 
202-606-008Z  or  e-mail  them  to 
wmplunke@opm.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wade  Plunkett,  by  telephone  at  202- 
606-1700;  or  by  FAX  at  202-606-0082 
or  by  e-mail  at  wmpIunke@opm.gov. 
SUPPLEMENTARY  INFORMATION:  OPM  is 
revising  part  735,  which  deals  with 
employee  responsibility  and  conduct,  as 
part  of  a  larger  review  of  OPM 
regulations  for  plain  language  purposes. 
The  purpose  of  this  revision  to  part  735 
is  not  to  make  substantive  changes,  but 
rather  to  make  part  735  more  readable. 
The  proposed  regulations  have  been 
converted  to  a  question-and-cmswer 
foarmat,  and  we  have  made  minor 
changes  to  the  wording  to  enhance 
clarity. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 


because  they  will  affect  only  Federal 
agencies  and  employees. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

List  of  Subjects  in  5  CFR  Part  735 

Conflicts  of  interest.  Government 
employees. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

Accordingly,  OPM  proposes  to  revise 
part  735  as  follows: 

PART  735— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

Note:  Part  1001,  added  to  this  subchapter 
at  31  FR  873,  January  22,  1966,  and  revised 
at  32  FR  11113,  August  1,  1967,  36  FR  6874, 
April  9, 1971,  and  61  FR  36996,  July  16, 
1996,  supplement  this  part  735. 

Subpart  A — General  Provisions 

Sec. 

735.101  Definitions. 

735.102  What  are  the  grounds  for 
disciplinary  action? 

735.103  What  other  regulations  pertain  to 
employee  conduct? 

Subpart  B — Standards  of  Conduct 

Sec. 

735.201  What  are  the  restrictions  on 
gambling? 

735.202  What  are  the  restrictions  that 
safeguard  the  examination  process? 

735.203  What  are  the  restrictions  on 
conduct  prejudicial  to  the  Government? 

Authority:  5  U.S.C.  7301;  E.O.  12674,  54 
FR.15159,  3  CFR,  1989  Comp.,  p.  215,  as 
modified  by  E.O.  12731,  55  FR  42547,  3  CFR. 
1990  Comp.,  p.  306. 

Subpart  A — General  Provisions 


§735.101     Definitions. 

In  this  part: 

Agency  means  an  Executive  agency 
(other  than  the  General  Accounting 
Office)  as  defined  by  5  U.S.C.  105,  the 
Postal  Service,  and  the  Postal  Rate 
Commission. 

Employee  means  any  officer  or 
employee  of  an  agency,  including  a 
special  Government  employee,  but  does 
not  include  a  member  of  the  uniformed 
services. 

Government  means  the  United  States 
Government. 


Special  Government  employee  means 
those  officers  or  employees  specified  in 
18  U.S.C.  202(a)  except  those  employed 
in  the  legislative  branch  or  by  the 
District  of  Columbia. 

Uniformed  services  has  the  meaning 
given  that  term  by  5  U.S.C.  2101(3). 

§  735.102    What  are  grounds  for 
disciplinary  action? 

An  employee's  violation  of  any  of  the 
regulations  in  subpart  B  of  this  part  may 
be  cause  for  disciplinary  action  by  the 
employee's  agency,  which  may  be  in 
addition  to  any  penalty  prescribed  by 
law. 

§735.103    What  other  regulations  pertain 
to  employee  conduct? 

In  addition  to  the  standards  of 
conduct  in  subpart  B  of  this  part,  an 
employee  shall  comply  with  the 
standards  of  ethical  conduct  in  5  CFR 
part  2635,  as  well  as  any  supplemental 
regulation  issued  by  the  employee's 
agency  imder  5  CFR  2635.105.  Aii 
employee's  violation  of  those 
regulations  may  cause  the  employee's 
agency  to  take  disciplinary  action,  or 
corrective  action  as  that  term  is  used  in 
5  CFR  part  2635.  Such  disciplinary 
action  or  corrective  action  may  be  in 
addition  to  any  penalty  prescribed  by 
law. 

Subpart  8 — Standards  of  Conduct 

§  735.201    What  are  the  restrictions  on 
gambling? 

(a)  While  on  Government-owned  or 
leased  property  or  on  duty  for  the 
Government,  an  employee  shall  not 
conduct  or  participate  in  any  gambling 
activity,  including  operating  a  gambling 
device,  conducting  a  lottery  or  pool, 
participating  in  a  game  for  money  or 
property,  or  selling  or  purchasing  a 
numbers  slip  or  ticket. 

(b)  This  section  does  not  preclude 
activities: 

■     (1)  Necessitated  by  an  employee's 
official  duties;  or 

(2)  Occurring  under  section  7  of 
Executive  Order  12353  and  similar 
agency-approved  activities. 

§735.202    What  are  the  restrictions  that 
safeguard  the  examination  process? 

(a)  An  employee  shall  not,  with  or 
without  compensation,  teach,  lecture,  or 
write  for  the  purpose  of  the  preparation 
of  a  person  or  class  of  persons  for  an 
examination  of  the  Office  of  Personnel 
Management  (OPM)  or  Board  of 
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Examiners  for  the  Foreign  Service  that 
depends  on  information  obtained  as  a 
result  of  the  employee's  Government 
employment. 

(b)  This  section  does  not  preclude  the 
preparation  described  in  paragraph 

(a)  of  this  section  if: 

(1)  The  information  upon  which  the 
preparation  is  based  has  been  made 
available  to  the  general  public  or  will  be 
made  available  on  request;  or 

(2)  Such  preparation  is  authorized  in 
writing  by  the  Director  of  OPM,  or  his 
or  her  designee,  or  by  the  Director 
General  of  the  Foreign  Service,  or  his  or 
her  designee,  as  applicable. 

§  735.203    What  are  the  restrictions  on 
conduct  prejudicial  to  the  Government? 

An  employee  shall  not  engage  in 
criminal,  infamous,  dishonest,  immoral, 
or  notoriously  disgraceful  conduct,  or 
other  conduct  prejudicial  to  the 
Government. 
[FR  Doc.  03-818  Filed  1-14-03;  8:45  am] 

BILLING  CODE  6325-48-P 


DEPARTMENT  OF  AGRrCULTURE 
Rural  Utilities  Service 

7  CFR  Part  1794 
RIN  0572-AB73 

Environmental  Policies  and 
Procedures 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  is  proposing  to  amend  its  existing 
environmental  regulations. 
Environmental  Policies  and  Procedures, 
which  have  served  as  RUS' 
implementation  of  the  National 
Environmental  Policy  Act  (NEPA)  in 
compliance  with  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  for  Implementing  the 
Procedural  Provisions  of  the  NEPA. 
Based  on  a  greater  use  of  small-scale 
and  distributed  generation  and 
renewable  resources,  and  the  agency's 
experience  and  review  of  its  existing 
procedures,  RUS  has  determined  that 
several  changes  are  necessary  for  its 
environmental  review  process  to  operate 
in  a  more  effective  and  efficient  manner. 
DATES:  Written  comments  must  be 
received  by  RUS  or  bear  a  postmark  or 
equivalent,  no  later  than  February  14, 
2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  F.  Lamont  Heppe,  Jr., 
Director,  Program  Development  and 
Regulatory  Analysis,  Rural  Utilities 


Service,  U.S.  Department  of  Agriculture, 
Stop  1522,  1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1522.  RUS 
requests  a  signed  original  and  three 
copies  of  all  comments  (7  CFR  170&.4). 
Comments  will  be  available  for  public 
inspection  during  regular  business 
hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe,  Senior 
Environmental  Protection  Specialist, 
Engineering  and  Environmental  Staff; 
Rural  Utilities  Service,  Stop  1571,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1571.  Telephone  (202)  720- 
1784.  E-mail  address: 
IwoIfe@rus.  usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
requires  consultation  with  State  and 
local  officials.  See  the  final  rule  related 
notice  titled  "Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372"  (50  FR  47034)  advising 
that  RUS  loans  and  loan  guarantees 
were  not  covered  by  Executive  Order 
12372. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  RUS  has  determined 
that  this  proposed  rule  meets  the 
applicable  standards  provided  in 
section  3  of  the  Executive  Order.  In 
addition,  all  state  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted.  No  retroactive 
effect  will  be  given  to  this  rule,  and,  in 
accordance  with  section  212(e)  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
6912(e)),  administrative  appeals 
procedures,  if  any  are  required,  must  be 
exhausted  before  an  action  against  the 
Department  or  its  agencies. 

Regulatory  Flexibility  Act  Certification 

In  accordance  with  the  Regulatory 
Flexibilility  Act  (5  U.S.C.  601  et  seq.),  ^ 
the  Administrator  of  RUS  has 
determined  that  this  proposed  rule,  if 
adopted,  would  not  have  significant 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  rule  would  serve 
to  clarify  the  existing  regulation  and  to 


change  the  existing  classification  of 
selected  minor  actions  to  generally 
streamline  the  environmental  review 
process  for  such  actions.  Most  of  the 
proposed  changes  in  the  proposed  rule 
should  result  in  modest  cost  savings  and 
ease  the  regulatory  compliance  burden 
for  affected  applicants. 

Information  Coilection  and 
Recordkeeping  Requirements 

This  rule  contains  no  additional 
information  collection  or  recordkeeping 
requirements  under  OMB  control 
number  0572-0117  that  would  require 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provision  of  title  II  of  the  Unfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  of  the  private 
sector.  Thus,  this  proposed  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act. 

National  Environmental  Policy  Act 
Certification 

RUS  has  determined  that  this 
proposed  rule  will  not  significantly 
affect  the  quality  of  the  human 
environment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  Therefore,  this 
action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Program  Afifected 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  programs 
under  numbers  10.850,  Rural 
Electrification  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Documents,  the  U.S. 
Government  Printing  Office, 
Washington,  DC  20402-9325.  telephone 
number  (202)  512-1800. 

Background 

On  December  11, 1998,  the  Rural 
Utilities  Service  (RUS)  published  7  CFR 
Part  1794,  Environmental  Policies  and 
Procedures,  as  a  final  rule  in  the  Federal 
Roister  (63  FR  68648)  covering  the 
actions  of  the  electric, 
telecommunications,  and  water  and 
waste  programs.  Based  on  a  greater 
emphasis  within  the  electric  industry  on 
the  use  of  small-scale  and  distributed 
generation  and  renewable  resources, 
and  the  agency's  experience  and  review 
of  its  existing  procedures,  RUS  has 
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determined  that  several  changes  are 
necessary  for  its  environmental  review 
process  to  operate  in  a  more  effective 
and  efficient  manner. 

This  proposed  rule  contains  a  variety 
of  changes  from  the  provisions  of  the 
current  rule.  Most  of  these  revisions  are 
minor  or  merely  intended  to  clarify 
existing  RUS  policy  and  procedure  and 
to  ensure  that  procedures  are  consistent 
among  the  three  RUS  programs.  Other 
revisions  expand  upon  the  existing 
types  of  actions  that  are  subject  to 
environmental  review  or  reclassify 
actions  within  categories. 

Within  subpart  A,  the  term 
"distributed  graieration"  has  been  added 
to  the  list  of  definitions  and  the  term 
"Environmental  Analysis  (EVAL)"  has 
been  deleted  from  the  list  of  definitions 
in  §  1794.6.  A  fourth  bulletin  was  issued 
in  early  2002  that  provides  guidance  in 
preparing  for  and  carrying  out  scoping 
for  electric  generation  and  transmission 
projects  that  require  either  an 
environmental  assessment  with  scoping 
or  an  environmental  impact  statement. 
Further  information  on  the  four  RUS 
guidance  bulletins  is  provided  in 
§1794.7. 

Within  subpart  B,  language  clarifying 
RUS  policy  regarding  the  completion  of 
RUS  environmental  review  process  for 
certain  categories  of  actions  has  been 
added  to  §  1794.14(a). 

Within  subpart  C,  a  number  of 
additional  listings  to  the  existing 
classification  and  changes  to  selected 
listings  within  the  existing  classification 
are  being  proposed.  These  proposed 
reclassifications  involve  minor  actions 
proposed  by  applicants,  which  rarely,  if 
ever,  result  in  significant  environmental 
impact  or  public  interest.  These  changes 
will  streamline  environmental  review  of 
minor  actions,  and  will  allow  the 
agency  to  focus  its  resources  on  larger 
projects.  RUS  believes  that  the  proposed 
changes  will  provide  adequate 
safeguards  to  identify  any  unusual 
circumstances  that  may  require 
additional  agency  scrutiny. 

Within  §  1794.21(a),  RUS  proposes  to 
add  separate  categories  for  generating 
facilities  of  less  than  100  kilowatts  and 
the  co-firing  of  bio-fuels  and  refuse 
derived  fuels  at  existing  fossil-fueled 
generating  stations.  Within  §  1794.22(a), 
RUS  proposes  to  modify  the  capacity 
thresholds  for  distributed  generation 
facilities  at  existing  sites.  Two  new 
categories  of  proposals  involving  natural 
gas  pipelines  and  combined  cycle 
facilities  at  existing  sites  would  be 
added  to  §  1794.22(a). 

In  addition  to  including  fuel  cell  and 
combined  cycle  generation  in  the  same 
listings  as  combustion  turbines,  RUS 
proposes  to  add  three  new  categories  of 


proposals  within  §  1794.23.  Proposed 
length  and  capacity  threshold  changes 
within  §  1794.23,  reflect  changes  that 
would  be  made  in  §  1794.22(a).  Within 
§§  1794.24  and  1794.25  the  only 
proposed  change  would  include  fuel 
cell  and  combined  cycle  generation  in 
the  same  listing  as  combustion  tiu-bines. 

RUS  proposes  to  modify  its 
procedures  in  subparts  E  through  G  of 
this  part.  In  §§  1794.43  and  1794.44, 
RUS  would  eliminate  the  requirement  to 
publish  in  the  Federal  Register,  notice 
of  Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI)  availability  for  electric  and 
telecommunications  proposed  actions 
described  in  §  1794.23.  RUS  has 
determined  that  no  appreciable  benefit 
has  resulted  from  publishing  a  separate 
Federal  Register  notice  for  proposals  in 
that  category.  By  this  change  the  notice 
requirements  for  all  three  programs 
would  be  consistent  for  all  EA  proposals 
described  in  §  1794.23.  Electric 
proposals  described  in  §  1794.24  would 
still  be  subject  to  this  requirement. 

RUS  woidd  modify  its  policy 
regarding  the  use  of  a  contractor 
prepared  Environmental  Impact 
Statement  (EIS).  Under  the  existing 
regulation,  the  EIS  would  either  be 
developed  by  RUS  from  an  applicant 
prepared  Environmental  Analysis 
(EVAL)  or  prepared  with  the  assistance 
of  a  consultant  selected  by  RUS.  Based 
on  its  experience  in  recent  years,  RUS 
expects  to  utilize  the  services  of  a 
consultant  selected  by  and  working  for 
RUS  for  all  actions  requiring  the 
preparation  of  an  EIS.  RUS  does  not 
contemplate  preparing  a  draft  or  final 
EIS  relying  on  an  appficant  prepared 
EVAL,  as  currently  stated  in 
§  1794.61(b).  Therefore,  RUS  proposes 
to  delete  §  1794.61(b).  Also,  the 
applicant  submitted  document  for  all 
proposals  will  be  titled  an 
environmental  report  (ER).  Previously, 
the  applicant  supplied  document  for  a 
§  1794.24  proposal  was  an  EVAL.  These 
proposed  changes  would  affect 
§§  1794.50, 1794.52  through  1794.54, 
and  1794.61. 

List  of  Subjects  in  7  CFR  Part  1794 

Environmental  impact  statements, 
Reporting  and  recordkeeping 
requirements. 

For  reasons  set  forth  in  the  preamble, 
chapter  XVII  of  title  7  of  the  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  by  revising  part  1794  to  read 
as  follows: 


PART  1794— ENVIRONMENTAL 
POLiaES  AND  PROCEDURES 

1.  The  authority  citation  for  part  1794 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6941  et  seq..  42  U.S.C. 
4321-et  seq.;  40  CFR  Parts  1500-1508. 

2.  Section  1794.6  is  amended  by: 

A.  Removing  the  definition  for 
"Environmental  Analysis  (EVAL)";    . 

B.  Adding  the  definition  for 
"Distributed  Generation",  and 

C.  Amending  the  definition  for 
"Environmental  Report  (ER)  by  revising 
the  first  sentence. 

These  amendments  are  to  r'ead  as 
follows: 

§1794.6    Definitions. 

***** 

Environmental  Report  (ER).  The 
environmental  documentation  normally 
submitted  by  applicants  for  proposed 
actions  subject  to  compUance  with 
§§1794.22  through  1794.24.  *   *    * 
*        «       -  *        *        * 

Distributed  Generation.  The 
generation  of  electricity  by  a  sufficiently 
small  electric  generating  system  as  to 
allow  interconnection  of  the  system 
near  the  point  of  service  at  distribution 
voltages  or  customer  voltages.  A 
distributed  generating  system  may  be 
fueled  by  any  source,  including  but  not 
limited  to  renewable  energy  sources. 
***** 

3.  Section  1794.7(a)  is  revised  to  read 
as  follows: 

§1794.7    Guidance. 

(a)  Electric  and  Telecommunications 
Programs.  For  further  guidance  in  the 
preparation  of  public  notices  and 
environmental  documents,  RUS  has 
prepared  a  series  of  program  specific 
guidance  bulletins.  RUS  Bulletin 
1724A-600  provides  guidance  in 
preparing  the  ER  for  proposed  actions 
classified  as  categorical  exclusions  (CEs) 
(§  1794.22(a));  RUS  Bulletin  1794A-601 
provides  guidance  in  preparing  the  ER 
for  proposed  actions  which  require  EAs 
(§  1794.23(b)  and  (c));  and  RUS  Bulletin 
1794A-603  provides  guidance  in 
conducting  scoping  for  proposed  actions 
classified  as  requiring  an  EA  with 
scoping  or  an  EIS.  Copies  of  these 
bulletins  are  available  upon  request  by 
contacting  the  Rural  Utilities  Service, 
Publications  Office,  Program 
Development  and  Regulatory  Analysis, 
Stop  1522,  1400  Independence  Avenue. 
SW.,  Washington,  DC  20250-1522. 
***** 

4.  Section  1794.15(a)  is  amended  by 
adding  new  paragraphs  (a)(1),  (a)(2),  and 
(a)(3),  to  read  as  follows: 
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§  1 794.1 5    Limitations  on  actions  during 
the  NEPA  process. 

(a)  *   *   * 

(1)  A  categorical  exclusion 
determination  has  been  made  for 
proposals  listed  under  §§  1794.21  and 
1794.22. 

(2)  Applicant  notices  announcing  the 
RUS  FONSI  determination  have  been 
published  for  proposals  listed  under  • 
§§1794.23  and  1794.24. 

(3)  Applicant  notices  announcing  the 
RUS  Record  of  Decision  have  been 
published  for  proposals  listed  under 
§1794.25. 
***** 

5.  Section  1794.21  is  amended  by 
adding  new  paragraphs  (b)(25)  and  (26) 
to  read  as  follows; 

§  1 794.21    Categorically  excluded 
proposals  without  an  ER. 

***** 

(b)*   *   * 

(25)  Electric  generating  facilities  of 
less  than  100  kilowatts  at  any  one  site 
for  the  purpose  of  providing  limited 
service  to  customers  or  facilities  such  as 
stock  tanks  and  irrigation  pumps. 

(26)  New  bulk  conunodity  storage  and 
associated  handling  facilities  within 
existing  fossil-fueled  generating  station 
boundaries  for  the  purpose  of  co-firing 
bio- fuels  and  refuse  derived  fuels.  A 
description  of  the  facilities  to  be 
constructed  shall  be  provided  to  RUS. 
***** 

6.  Section  1794.22  is  amended  by 
revising  paragraphs  (a)(8)  and  (9)  and  by 
adding  new  paragraphs  (a)(12)  and  (13) 
to  read  as  follows: 

§  1 794.22    Categorically  excluded 
proposals  requiring  an  ER. 

(a)  *   *   * 

(8)  Construction  of  distributed 
generation  totaling  10  MW  or  less  at  an 
existing  utility,  industrial,  commercial 
or  educational  facility  site.  There  is  no 
capacity  limit  for  a  generating  facility 
located  at  or  adjacent  to  an  existing 
landfill  site  that  is  powered  by  refuse 
derived  fuel.  All  new  associated 
facilities  and  related  electric  power 
lines  shall  be  covered  in  the  ER; 

(9)  Installation  of  new  generating 
units  or  the  replacement  of  existing 
generating  units  at  a  hydroelectric 
facility  or  dam  which  result  in  no 
change  in  the  normal  maximum  surface 
area  or  normal  maximum  surface 
elevation  of  the  existing  impoundment. 
All  new  associated  facilities  and  related 
electric  power  lines  shall  be  covered  in 
theER; 
***** 

(12)  Installing  a  heat  recovery  steam 
generator  and  steam  turbine  with  a 
rating  of  200  MW  or  less  on  an  existing 


combustion  turbine  generation  site  for 
the  purpose  of  combined  cycle 
operation.  All  new  associated  facilities 
and  related  electric  power  lines  shall  be 
covered  in  the  ER. 

(13)  Construction  of  a  natural  gas 
pipeline  (ten  miles  or  less  in  length)  to 
serve  an  existing  gas-fueled  generating 
facility. 
***** 

7.  Section  1794.23  is  amended  by; 

A.  Revising  paragraphs  (c)(1),  (c)(2), 
and  (c)(3),  and 

B.  Adding  new  paragraphs  (c)(12)  and 
(c)(13) 

This  revision  and  additions  are  to 
read  as  follows; 

§  1 794.23    Proposals  normally  requiring  an 
EA. 

***** 

(c)*   *   * 

(1)  Construction  of  fuel  cell, 
combustion  turbine,  combined  cycle,  or 
diesel  generating  facilities  of  50  MW 
(nameplate  rating)  or  less  at  a  new  site 
(no  existing  generating  capacity)  except 
for  items  covered  by  §  1794.22(a)(8).  All 
new  associated  facilities  and  related 
electric  power  lines  shall  be  covered  in 
theEA; 

(2)  Construction  of  fuel  cell, 
combustion  turbine,  combined  cycle,  or 
diesel  generating  facilities  of  100  MW 
(nameplate  rating)  or  less  at  an  existing 
generating  site,  except  for  items  covered 
by  §  1794.22(a)(8).  All  new  associated 
facilities  and  related  electric  power 
lines  shall  be  covered  in  the  EA; 

(3)  Construction  of  any  other  type  of 
new  electric  generating  facility  of  20 
MW  (nameplate  rating)  or  less,  except 
for  items  covered  by  §  1794.22(a)(8).  All 
new  associated  facilities  and  related 
electric  power  lines  shall  be  covered  in 
the  EA; 
***** 

(12)  Installing  a  heat  recovery  steam 
generator  and  steam  turbine  with  a 
rating  of  more  them  200  MW  on  an 
existing  combustion  turbine  generation 
site  for  the  piupose  of  combined  cycle 
operation.  All  new  associated  facilities 
and  related  electric  power  lines  shall  be 
covered  in  the  EA. 

(13)  Construction  of  a  natural  gas 
pipeline  (more  than  ten  miles  in  length) 
to  serve  an  existing  gas-fueled 
generating  facility. 

8.  Section  1794.24(b)(2)  is  revised  to 
read  as  follows; 

§  1794.24    Proposals  normally  requiring  an 
EA  with  scoping. 

***** 

(b)*  *  * 

(2)  Construction  of  fuel  cell, 
combustion  turbine,  combined  cycle, 
and  diesel  generating  facilities  of  more 


than  50  MW  at  a  new  site  or  more  than 
100  MW  at  cm  existing  site;  and  the 
construction  of  any  other  type  of  electric 
generating  facility  of  more  than  20  MW 
but  not  more  than  50  MW  (nameplate 
rating).  All  new  associated  facilities  and 
related  electric  power  lines  shall  be 
covered  in  any  EA  or  EIS  that  is 
prepared. 
***** 

9.  Section  1794.25(a)(1)  is  revised  to 
read  as  follows; 


§1794.25 
EIS. 


(a) 


Proposals  normally  requiring  an 


(1)  New  electric  generating  facilities 
of  more  than  50  MW  (nameplate  rating) 
other  than  fuel  cell,  combustion  turbine, 
combined  cycle,  or  diesel  generators. 
All  new  associated  facilities  and  related 
electric  power  lines  shall  be  covered  in 
the  EIS;  and 


§1794.43    [Amended] 

10.  Amend  §  1794.43  by; 

A.  Removing  paragraph  (b),  and 

B.  Amending  paragraph  (a)  by 
removing  the  paragraph  designation  and 
the  heading  "General". 

11.  Section  1794.44  is  revised  to  read 
as  follows; 

§  1 794.44    Timing  of  agency  action. 

RUS  may  take  its  final  action  on 
proposed  actions  requiring  an  EA 
(§  1794.23)  at  any  time  after  publication 
of  the  applicant  notices  that  a  FONSI 
has  been  made  and  any  required  review 
period  has  expired.  When  substantive 
comments  are  received  on  the  EA,  RUS 
may  provide  an  additional  period  (15 
days)  for  public  review  following  the 
publication  of  its  FONSI  determination. 
Final  action  shall  not  be  taken  until  this 
review  period  has  expired. 

12.  Section  1794.50  is  revised  to  read 
as  follows; 

§1794.50    Normal  sequence. 

For  proposed  actions  covered  by 
§  1794.24  and  other  actions  determined 
by  the  Administrator  to  require  an  EA 
with  Scoping,  RUS  and  the  applicant 
will  follow  the  same  procedures  for 
scoping  and  the  requirements  for 
notices  and  documents  as  for  proposed 
actions  normally  requiring  an  EIS 
through  the  point  at  where  project 
scoping  has  been  completed.  Following 
project  scoping,  RUS  will  make  a 
judgment  to  have  an  EA  prepared  or 
contract  for  the  preparation  of  an  EIS. 

13.  Section  1794.51(a)  is  revised  to 
read  as  follows: 
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§  1 794.51     Preparation  for  scoping. 

(a)  As  soon  as  practicable  after  RUS 
and  the  applicant  have  developed  a 
schedule  for  the  environmental  review 
process,  RUS  shall  have  its  notice  of 
intent  to  prepare  an  EA  or  EIS  and 
schedule  scoping  meetings  (§1794.13) 
published  in  the  Federal  Register  (see 
40  CFR  1508.22).  The  applicant  shall 
have  published,  in  a  timely  manner,  a 
notice  similar  tq  RUS'  notice. 
***** 

14.  Section  1794.52(d)  is  amended  by 
removing  the  last  sentence  and  adding 
a  new  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

§1794.52    Scoping  meetings. 

***** 

(d)  *  *  *  The  applicant  or  its 
consultant  shall  prepare  a  record  of  the 
scoping  meeting.  The  record  shall 
consist  of  a  transcript  when  a  traditional 
meeting  format  is  used  or  a  summary 
report  when  an  open  house  format  is 
us9d.     • 
***** 

15.  Section  1794.53  is  revised  to  read 
as  follows: 

§1794.53    Environmental  report. 

(a)  After  scoping  procedures  have 
been  completed,  RUS  shall  require  the 
applicant  to  develop  and  submit  an  ER. 
Thie  ER  shall  be  prepared  under  the 
supervision  and  guidance  of  RUS  staff 
and  RUS  shall  evaluate  and  be 
responsible  for  the  accuracy  of  all 
information  contained  therein. 

(b)  The  applicant's  ER  will  normally 
serve  as  the  RUS  EA.  After  RUS  has 
reviewed  and  found  the  ER  to  be 
satisfactory,  the  applicant  shall  provide 
RUS  with  a  sufficient  number  of  copies 
of  the  ER  to  satisfy  the  RUS  distribution 
plan. 

(c)  The  ER  shall  include  a  summary 
of  the  construction  and  operation 
monitoring  and  mitigation  measures  for 
the  proposed  action.  These  measures 
may  be  revised  as  appropriate  in 
response  to  comments  emd  other 
information,  and  shall  be  incorporated 
by  summary  or  reference  into  the 
FONSI. 

16.  Section  1794.54  is  revised  to  read 
as  follows: 

§1794.54    Agency  determination. 

Following  the  scoping  process  and  the 
development  of  a  satisfactory  ER  by  the 
applicant  or  its  consultant  that  will 
serve  ats  the  agency's  EA,  RUS  shall 
determine  whether  the  proposed  action 
is  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  If  RUS  determines  the 
action  is  significant,  RUS  will  continue 
with  the  procediues  in  subpart  G  of  this 


part.  If  RUS  determines  the  action  is  not 
significant,  RUS  will  proceed  in 
accordance  with  §§  1794.42  through 
1794.44,  except  that  RUS  shall  have  a 
notice  published  in  the  Federal  Register 
that  announces  the  availability  of  the 
EA  and  FONSI. 

§1794.61    [Amended] 

17.  Section  1794.61  is  amended  by: 

A.  Removing  paragraph  (b). 

B.  Redesignating  paragraph  (a)  as  the 
introductory  text;  paragraph  (a)(1)  as  (a); 
paragraph  (a)(2)  as  (b);  and  paragraph 
(a)(3)  as  (c). 

Dated:  December  24.  2002. 
Blaine  D.  Stockton, 

Acting  Administrator,  Rural  Utilities  Service. 
(FR  Doc.  03-713  Filed  1-14-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
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33  CFR  Part  328 

ENVIRONMENTAL  PROTECTION 
AGENCY 
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RIN  2040-AB74 

Advance  Notice  of  Proposed 
Rulemaking  on  the  Clean  Water  Act 
Regulatory  Definition  of  "Waters  of  the 
United  States" 

AGENCIES:  U.S.  Army  Corps  of 

Engineers,  Department  of  the  Army, 

DOD;  and  Environmental  Protection 

Agency. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps)  and  the 
Environmental  Protection  Agency  (EPA) 
are  today  issuing  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  in  order 
to  obtain  early  comment  on  issues 
associated  with  the  scope  of  waters  that 
are  subject  to  the  Clean  Water  Act 
(CWA),  in  light  of  the  U.S.  Supreme 
Court  decision  in  Solid  Waste  Agency  of 
Northern  Cook  County  v.  U.S.  Army 
Corps  of  Engineers.  531  U.S.  159  (2001) 
(SWANCC). 

Today's  ANPRM  requests  public 
input  on  issues  associated  with  the 
definition  of  "waters  of  the  United 
States"  and  also  solicits  information  or 
data  from  the  general  public,  the 
scientific  community,  and  Federal  and 


State  resource  agencies  on  the 
implications  of  the  SWANCC  decision 
for  jurisdictional  decisions  under  the 
CWA.  The  goal  of  the  agencies  is  to 
develop  proposed  regulations  that  will 
further  the  public  interest  by  clarif>'ing 
what  waters  are  subject  to  CWA 
jurisdiction  and  affording  full  prptection 
to  these  waters  through  an  appropriate 
focus  of  Federal  and  State  resources 
consistent  with  the  CWA.  The  input 
received  from  the  public  in  response  to 
today's  ANPRM  will  be  used  by  the 
agencies  to  determine  the  issues  to  be 
addressed  and  the  substantive  approach 
for  a  future  proposed  rulemaking 
addressing  the  scope  of  CWA 
jurisdiction. 

Pending  this  rulemaking,  should 
questions  arise,  the  regulated 
commimity  should  seek  assistance  from 
the  Corps  and  EPA,  in  accordance  with 
the  joint  memorandum  attached  as 
Appendix  A. 

DATES:  In  order  to  be  considered, 
comments  or  information  in  response  to 
this  ANPRM  must  be  postmarked  or  e- 
mailed  on  or  before  March  3,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Mail 
comments  to:  Water  Docket, 
Environmental  Protection  Agency, 
Mailcode  4101T.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460, 
Attention  Docket  ID  No  OW-2002- 
0050. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  this  ANPRM,  contact 
either  Donna  Downing,  U.S. 
Environmental  Protection  Agency, 
Office  of  Wetlands,  Oceans  and 
Watersheds  (4502T),  1200  Pennsylvania 
Avenue  N.W.,  Washington,  DC  20460, 
phone:  (202)  566-1366,  e-mail: 
CWAwaters@epa.gov,  or  Ted  Rugiel, 
U.S.  Army  Corps  of  Engineers,  ATTN 
CECW-OR,  441-0  Street  NW., 
Washington,  DC  20314-1000.  phone: 
(202)  761-4595,  e-mail: 
Thaddeus. J. Rugiel® 
HQ02.  USACE.ARMY.MIL. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Potentially  Regulated  Entities   ' 

Persons  or  entities  that  discharge 
pollutants  (including  dredged  or  fill 
material)  to  "waters  of  the  U.S."  could 
be  regulated  by  a  rulemaking  based  on 
this  ANPRM.  The  CWA  generally 
prohibits  the  discharge  of  pollutants 
into  "waters  of  the  U.S."  without  a     • 
permit  issued  by  EPA  or  a  State  or  Tribe 
approved  by  EPA  imder  section  402  of 
the  Act,  or,  in  the  case  of  dredged  or  fill 
material,  by  the  Corps  or  an  approved 
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State  or  Tribe  under  section  404  of  the 
Act.  In  addition,  under  the  CWA,  States 
or  approved  Tribes  establish  water 
quality  standards  for  "waters  of  the 
U.S.",  and  also  may  assume 
responsibility  for  issuance  of  CWA 
permits  for  discharges  into  waters  and 
wetlands  subject  to  the  Act.  Today's 
ANPRM  seeks  public  input  on  what,  if 
any,  revisions  in  light  of  SWANCC 
might  be  appropriate  to  the  regulations 
that  define  "waters  of  the  U.S.",  and 
today's  ANPRM  thus  would  be  of 
interest  to  all  entities  discharging  to,  or 
regulating,  such  waters.  In  addition, 
because  the  Oil  Pollution  Act  (OPA)  is 
applicable  to  waters  and  wetlands 
subject  to  the  CWA,  today's  ANPRM 
may  have  implications  for  persons  or 
entities  subject  to  the  OPA.  Examples  of 
entities  potentially  regulated  include: 


Category 


StateH'ribal  govern- 
ments or  instru- 
mentalities. 


Local  governments  or 
instrumentalities. 


Federal  government 
agencies  or  instru- 
mentalities. 


Industrial,  commer- 
cial, or  agricultural 
entities.   . 


Land  developers  and 
landowners. 


Examples  of 

potentially  regulated 

entities 


State/Tribal  agencies 
or  instrumentalities 
that  discharge  or 
spill  pollutants  into 
waters  of  the  U.S. 

Local  govemments  or 
instrumentalities 
that  discharge  or 
spill  pollutants  into 
waters  of  the  U.S. 

Federal  government 
agencies  or  instru- 
mentalities that  dis- 
charge or  spill  pol- 
lutants into  waters 
of  the  U.S. 

Industrial,  commer- 
cial, or  agricultural 
entities  that  dis- 
charge or  spill  pol- 
lutants into  waters 
of  the  U.S. 

Land  developers  and 
landowners  that 
discharge  or  spill 
pollutants  into  wa- 
ters of  the  U.S. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  that  are 
likely  to  be  regulated  by  a  rulemaking 
based  on  this  ANPRM.  This  table  lists 
the  types  of  entities  that  we  are  now 
aware  of  that  could  potentially  be 
regulated.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
organization  or  its  activities  could  be 
regulated,  you  should  carefully  examine 
the  discussion  in  this  ANPRM.  If  you 
have  questions  regarding  the 
applicability  of  this  actiori  to  a 
particular  entity,  consult  one  of  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 


B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1 .  Docket.  The  agencies  have 
established  an  offlcial  public  docket  for 
this  action  under  Docket  ID  No.  OW- 
2002-0050.  The  official  public  docket 
consists  of  the  documents  specifically 
referenced  in  this  ANPRM,  any  public 
comments  received,  and  other 
information  related  to  this  ANPRM. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Water  Docket  in  the  EPA  Docket  Center, 
(EPA/DC)  EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426.  You  may  have  to  pay  a 
reasonable  fee  for  copying. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 

h  ttp  J/www.epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  search,  then 
key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  I.B.I. 

For  those  who  submit  public 
comments,  it  is  important  to  note  that 


EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  he 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  (OW- 
2002-0050)  in  the  subject  line  on  the 
first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  late.  The  agencies  are  not 
required  to  consider  these  late 
comments.  , 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
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and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
the  agencies  may  not  be  able  to  consider 
your  comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  search,  and  then  key  in 
Docket  ID  No.  OW-2002-0050.  The 
system  is  an  anonymous  access  system, 
which  means  EPA  will  not  know  yoiu 
identity,  e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
CWAwaters@epa.gov,  Attention  Docket 
ID  No.  OW-2002-0050.  fa  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  anonymous  access 
system.  If  you  send  an  e-mail  comment 
directly  to  the  Docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  Mail.  Send  four  copies  of  your 
comments  to:  Water  Docket, 
Environmental  Protection  Agency, 
Mailcode  4101T,  1200  Pennsylvania 
Ave.,  NW,  Washington,  DC  20460, 
Attention  Docket  ID  No.  OW-2002- 
0050. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Water 
Docket,  EPA  Docket  Center,  EPA  West, 
Room  B102,  1301  Constitution  Avenue, 
NW,  Washington,  DC.  Attention  Docket 
ID  No.  OW-2002-0050.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  I.B.I. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 


a.  Explain  your  views  as  clearly  as 
possible. 

b.  Describe  any  assumptions  that  you 
used. 

c.  Provide  any  technical  information 
and/or  data  on  which  you  based  your 
views. 

d.  If  you  estimate  potential  binden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

e.  Provide  specific  examples  to 
illustrate  your  concerns. 

f.  Offer  alternatives. 

g.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

h.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments.   ' 

n.  The  Importance  of  Updating  the 
Regulations 

The  agencies  have  not  engaged  in  a 
review  of  the  regulations  with  the 
public  concerning  CWA  jurisdiction  for 
some  time.  This  ANPRM  will  help 
ensure  that  the  regulations  are 
consistent  with  the  CWA  and  the  public 
understands  what  waters  are  subject  to 
CWA  jurisdiction.  The  goal  of  the 
agencies  is  to  develop  proposed 
regulations  that  will  further  the  public 
interest  by  clarifymg  what  waters  are 
subject  to  CWA  jurisdiction  and 
affording  full  protection  to  these  waters 
through  an  appropriate  focus  of  Federal 
and  State  resources  consistent  with  the 
CWA.  It  is  appropriate  to  review  the 
regulations  to  ensure  that  they  are 
consistent  with  the  SlWiNCC  decision. 
SW^INCC  eliminates  CWA  jurisdiction 
over  isolated  waters  that  are  intrastate 
and  non-navigable,  where  the  sole  basis 
for  asserting  CWA  jurisdiction  is  the 
Actual  or  potential  use  of  the  waters  as 
habitat  for  migratory  birds  that  cross 
State  lines  in  their  migrations.  SWANCC 
also  calls  into  question  whether  CWA 
jurisdiction  over  isolated,  intrastate, 
non-navigable  waters  could  now  be 
predicated  on  the  other  factors  listed  in 
the  "Migratory  Bird  Rule"  or  the  other 
rationales  of  33  CFR  328.3(a)(3){iHiii)- 

Although  the  SWANCC  case  itself 
specifically  involves  section  404  of  the 
CWA,  the  Court's  decision  may  also 
affect  the  scope  of  regulatory 
jurisdiction  under  other  provisions  of 
the  CWA,  including  programs  under 
sections  303,  311.  401,  and  402.  Under 
each  of  these  sections,  the^elevant 
agencies  have  jurisdiction  over  "waters 
of  the  United  States."  The  agencies  will 
consider  the  potential  implications  of 
the  rulemaking  for  these  other  sections. 


•  Section  404  dredged  and  fill 
material  permit  program.  This  program 
establishes  a  permitting  system  to 
regulate  discharges  of  dredged  or  fill 
material  into  waters  of  the  United 
States. 

•  Section  303  water  quality  standards 
program.  Under  this  program.  States 
and  authorized  Indian  Tribes  establish 
water  quality  standards  for  navigable 
waters  to  "protect  the  public  health  or 
welfare"  and  "enhance  the  quality  of 
water",  "taking  into  consideration  their 
use  and  value  for  public  water  supplies, 
propagation  oT  fish  and  wildlife, 
recreational  purposes,  and  agricultiue, 
industrial,  and  other  purposes,  and  also 
taking  into  consideration  their  use  and 
value  for  navigation." 

•  Section  311  spill  program  and  the 
Oil  Pollution  Act  (OPA).  Section  311  of 
the  CWA  addresses  pollution  ft-om  both 
oil  and  hazardous  substance  releases. 
Together  with  the  Oil  Pollution  Act,  it 
provides  EPA  and  the  U.S.  Coast  Guard 
with  the  authority  to  establish  a 
program  for  preventing,  preparing  for, 
and  responding  to  spills  that  occur  in 
navigable  waters  of  the  United  States. 

•  Section  401  State  water-quality 
certification  program.  Section  401 
provides  that  no  Federal  permit  or 
license  for  activities  that  might  result  in 
a  discharge  to  navigable  waters  may  be 
issued  unless  a  section  401  water- 
quality  certification  is  obtained  from  or 
waived  by  States  or  authorized  Tribes. 

•  Section  402  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permitting  program.  This  program 
establishes  a  permitting  system  to 
regulate  point  source  discharges  of 
pollutants  (other  than  dredged  or  fill 
material)  into  waters  of  the  United 
States. 

m.  Legislative  and  Regulatory  Context 

The  Federal  Water  Pollution  Control 
Act  Amendments,  now  known  as  the 
Clean  Water  Act  (CWA),  was  enacted  in 
1972.  In  the  years  since  its  enactment, 
the  scope  of  waters  regulated  under  the 
CWA  has  been  discussed  in  regulations, 
legislation,  and  judicial  decisions. 

The  CWA  was  intended  to  "restore 
and  maintain  the  chemical,  physical, 
and  biological  integrity  of  the  Nation's 
waters."  33  U.S.C.  1251(a).  Its  specific 
provisions  were  designed  to  improve 
upon  the  protection  of  the  Nation's 
waters  provided  under  earlier  statutory 
schemes  such  as  the  Rivers  and  Harbors 
Act  of  1899  ("RHA")  (33  U.S.C.  403. 
407,  411)  and  the  Federal  Water 
Pollution  Control  Act  of  1948  (62  Stat. 
1155)  and  its  subsequent  amendments 
through  1970.  In  doing  so.  Congress 
recognized  "the  primary  responsibilities 
and  rights  of  States  to  prevent,  reduce. 
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and  eliminate  pollution,  to  plan  the 
development  and  use  (including 
restoration,  preservation,  and 
enhancement)  of  land  and  water 
resources  *   *   *"  33  U.S.C.  1251(b). 

The  jurisdictional  scope  of  the  CWA 
is  "navigable  waters,"  defined  in  the 
statute  as  "waters  of  the  United  States, 
including  the  territorial  seas."  CWA 
section  502(7),  33  U.S.C.  1362(7).  The 
existing  CWA  section  404  regulations 
define  "waters  of  the  United  States"  as 
follows: 

(1)  All  waters  which  are  currently 
used,  or  were  used  in  the  past,  or  may 
be  susceptible  to  use  in  interstate  or 
foreign  commerce,  including  all  waters 
which  are  subject  to  ebb  and  flow  of  the 
tide; 

(2)  All  interstate  waters  including 
interstate  wetlands; 

(3)  All  other  waters  such  as  intrastate 
lakes,  rivers,  streams  (including 
intermittent  streams),  mudflats, 
sandflats,  wetlands,  sloughs,  prairie 
potholes,  wet  meadows,  playa  lakes,  or 
natural  ponds,  the  use,  degradation  or 
destruction  of  which  could  affect 
interstate  or  foreign  commerce 
including  any  such  waters: 

(i)  which  are  or  could  be  used  by 
interstate  or  foreign  travelers  for 
recreational  or  other  purposes;  or 

(ii)  from  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce;  or 

(iii)  which  are  used  or  could  be  used 
for  industricd  purposes  by  industries  in 
interstate  commerce. 

(4)  All  impoundments  of  waters 
otherwise  defined  as  waters  of  the 
United  States  under  the  definition; 

(5)  Tributaries  of  waters  identified  in 
paragraphs  (a)(l)-(4)  of  this  section; 

(6)  The  territorial  seas; 

(7)  Wetlands  adjacent  to  waters  (other 
than  waters  that  are  themselves 
wetlands)  identified  in  paragraphs 
(a){l)-(6)  of  this  section. 

(8)  Waters  of  the  United  States  do  not 
include  prior  converted  cropland  ... 
Waste  treatment  systems,  including 
treatment  ponds  or  lagoons  designed  to 
meet  the  requirements  of  CWA  (other 
than  cooling  ponds  ...)  are  not  waters  of 
the  United  States.  40  CFR.230.3(s);  33 
CFR  328.3(a). 

Counterpart  and  substantively  similar 
regulatory  definitions  appear  at  40  CFR 
110.1.  112.2,  116.3,  117.1,  122.2,  232.2, 
300.5,  part  300  App.  E,  302.3  and  401.11 
(hereafter  referred  to  as  "the  counterpart 
definitions"). 

In  regulatory  preambles,  both  the 
Corps  and  EPA  provided  examples  of 
additional  types  of  links  to  interstate 
commerce  which  might  serve  as  a  basis 
under  40  CFR  230.3(a)(3)  and  33  CFR 
328.3(a)(3)  for  establishing  CWA 


jurisdiction  over  intrastate  waters  which 
were  not  part  of  the  tributary  system  or 
their  adjacent  wetlands.  These  included 
use  of  waters  (1)  as  habitat  by  birds 
protected  by  Migratory  Bird  Treaties  or 
which  cross  State  lines,  (2)  as  habitat  for 
endangered  species,  or  (3)  to  irrigate 
crops  sold  in  commerce.  51FR41217 
(November  13,  1986),  53  FR  20765  (June 
6,  1988).  These  examples  became 
known  as  the  "Migratory  Bird  Rule,"    . 
even  though  the  examples  were  neither 
a  rule  nor  entirely  about  birds.  The 
Migratory  Bird  Rule  later  became  the 
focus  of  the  SWANCC  case. 

IV.  Potential  Natural  Resource 
Implications 

To  date,  some  quantitative  studies 
and  anecdotal  data  provide  early 
estimates  of  potential  resource 
implications  of  the  SWy^NCC  decision. 
One  of  the  purposes  of  the  ANPRM  is 
to  solicit  additional  information,  data, 
or  studies  addressing  the  extent  of 
resource  impacts  to  isolated,  intrastate, 
non-navigable  waters. 

Non-navigable  intrastate  isolated 
waters  occiu-  throughout  the  country. 
Their  extent  depends  on  a  variety  of 
factors  including  topography,  climate, 
and  hydrologic  forces.  Preliminary 
assessments  of  potential  resource 
impacts  vary  widely  depending  on  the 
scenarios  considered.  See,  e.g.,  Ducks 
Unlimited,  "The  SWANCC  Decision: 
Implications  for  Wetlands  and 
Waterfowl"  (September  2001)  (available 
at  http://www.ducks.org/conservation/ 
404_report.asp);  ASWM,  "SWANCC 
Decision  and  the  State  Regulation  of 
Wetlands,"  (June  2001)  (available  at 
h  tip  -.//www.  aswm .  org) . 

There  is  an  extensive  body  of 
knowledge  about  the  functions  and 
values  of  wetlands,  which  include  flood 
risk  reduction,  water  quality 
improvement,  fish  and  wildlife  habitat, 
and  maintenance  of  the  hydrologic 
integrity  of  aquatic  ecosystems.  The 
ANPRM  seeks  information  regarding  the 
functions  and  values  of  wetlands  and 
other  waters  that  may  be  affected  by  the 
issues  discussed  in  this  ANPRM. 

V.  Solicitation  of  Comments 

The  agencies  are  seeking  comment  on 
issues  related  to  the  jurisdictional  status 
of  isolated  waters  under  the  CWA  which 
the  public  wishes  to  call  to  our 
attention.  To  assist  the  public  in 
considering  these  issues,  the  following 
discussion  and  specific  questions  are 
presented.  The  agencies  will  carefully 
consider  the  responses  received  to  this 
ANPRM  in  determining  what  regulatory 
changes  may  be  appropriate  emd  the 
issues  to  be  addressed  in  a  proposed 
rulemaking  to  clarify  CWA  jurisdiction. 


The  SWANCC  holding  eliminates 
CWA  jurisdiction  over  isolated, 
intrastate,  non-navigable  waters  where 
the  sole  basis  for  asserting  CWA 
jurisdiction  is  the  actual  or  potential  use 
of  the  waters  as  habitat  for  migratory 
birds  that  cross  State  lines  in  their 
migrations.  531  U.S.  at  174  ("We  hold 
that  33  CFR  328.3(a)(3)  (1999),  as 
clarified  and  applied  to  petitioner's 
balefill  site  pursuant  to  the  "Migratory 
Bird  Rule,"  51  FR  41217  (1986),  exceeds 
the  authority  granted  to  respondents 
under  section  404(a)  of  the  CWA.").  The 
agencies  seek  comment  on  the  use  of  the 
factors  in  33  CFR  328.3(a)(3)(i)-(iii)  or 
the  counterpart  regulations  in 
determining  CWA  jurisdiction  over 
isolated,  intrastate,  non-navigable 
waters. 

The  agencies  solicit  comment  fi-om 
the  public  on  the  following  issues: 

(1)  Whether,  and,  if  so,  under  what 
circiunstances,  the  factors  listed  in  33 
CFR  328.3(a)(3)(i)-{iii)  [i.e.,  use  of  the 
water  by  interstate  or  foreign  travelers 
for  recreational  or  other  purposes,  the 
presence  of  fish  or  shellfish  that  could 
be  taken  and  sold  in  interstate 
commerce,  the  use  of  the  water  for 
industrial  purposes  by  industries  in 
interstate  commerce)  or  any  other 
factors  provide  a  basis  for  determining 
CWA  jurisdiction  over  isolated, 
intrastate,  non-navigable  waters? 

(2)  Whether  the  regulations  should 
define  "isolated  waters,"  and  if  so,  what 
factors  should  be  considered  in 
determining  whether  a  water  is  or  is  not 
isolated  for  jurisdictional  purposes? 

Solicitation  of  Information 

In  answering  the  questions  set  forth 
above,  please  provide,  as  appropriate, 
any  information  (e.g.,  scientific  and 
technical  studies  and  data,  analysis  of 
environmental  impacts,  effects  on 
interstate  commerce,  other  impacts,  etc.) 
supporting  yoiu  views,  and  specific 
recommendations  on  how  to  implement 
such  views.  Additionally,  we  invite 
your  views  as  to  whether  any  other 
revisions  are  needed  to  the  existing 
regulations  on  which  waters  are 
jurisdictional  under  the  CWA.  As  noted 
elsewhere  in  this  document,  the 
agencies  are  also  soliciting  data  and 
information  on  the  avmlability  and 
effectiveness  of  other  Federal  or  State 
programs  for  the  protection  of  dquatic 
resources,  and  on  the  functions  and 
values  of  wetlands  and  other  waters  that 
may  be  affected  by  the  issues  discussed 
in  this  ANPRM. 

VI.  Related  Federal  and  State 
Authorities 

The  SWANCC  decision  addresses 
CWA  jurisdiction,  and  other  Federal  or 
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State  laws  and  programs  may  still 
protect  a  water  and  related  ecosystem 
even  if  that  water  is  no  longer 
jiuisdictional  under  the  CWA  following 
SWANCC.  The  Federal  government , 
remains  committed  to  wetlands 
protection  through  the  Food  Security 
Act's  Swampbuster  requirements  and 
Federal  agricultural  program  benefits 
and  restoration  through  such  Federal 
programs  as  the  Wetlands  Reserve 
Progrtmi  (administered  by  the  U.S. 
Department  of  Agriculture),  grant 
mi^ng  programs  such  as  Partners  in 
Wildlife  (administered  by  the  Fish  and 
Wildlife  Service),  the  Coastal  Wetlands 
Restoration  Program  (administered  by 
the  National  Marine  Fisheries  Service), 
the  State  Grant,  Five  Star  Restoration, 
and  National  Estuary  Programs 
(administered  by  EPA),  and  the 
Migratory  Bird  Conservation 
Commission  (composed  of  the 
Secretaries  of  Interior  and  Agriculture, 
the  Administrator  of  EPA  and  Members 
of  Congress). 

The  SWANCC  decision  also  highlights 
the  role  of  States  in  protecting  waters 
not  addressed  by  Federal  law.  Prior  to 
SWANCC,  fifteen  States  had  programs 
that  addressed  isolated  wetlands.  Since 
SWANCC,  additional  States  have 
considered,  and  two  have  adopted, 
lejgislation  to  protect  isolated  waters. 
The  Federal  agencies  have  a  number  of 
initiatives  to  assist  States  in  these  efforts 
to  protect  wetlands.  For  example,  EPA's 
Wetland  Program  Development  Grants 
are  available  to  assist  States,  Tribes,  and 
local  governments  for  building  their 
wetland  program  capacities.  In  addition, 
the  U.S.  Department  of  Justice  and  other 
Federal  agencies  co-sponsored  a 
national  wetlands  conference  with  the 
National  Governors  Association  Center 
for  Best  Practices,  National  Conference 
of  State  Legislatures,  the  Association  of 
State  Wetlands  Managers,  and  the 
National  Association  of  Attorneys 
General.  This  conference  and  the 
dialogue  that  has  ensued  will  promote 
close  collaboration  between  Federal 
agencies  and  States  in  developing, 
implementing,  and  enforcing  wetlands 
protection  programs.  EPA  also  is 
providing  funding  to  the  National 
Governors  Association  Center  for  Best 
Practices  to  assist  States  in  developing 
appropriate  policies  jmd  actions  to 
protect  intrastate  isolated  waters. 

In  light  of  this,  the  agencies  solicit 
information  and  data  from  the  general 
public,  the  scientific  community,  and 
Federal  and  State  resource  agencies  on 
the  availability  and  effectiveness  of 
other  Federal  or  State  programs  for  the 
protection  of  aquatic  resources  and 
practical  experience  with  their 
implementation.  The  agencies  are  also 


interested  in  data  and  comments  from 
State  and  local  agencies  on  the  effect  of 
no  longer  asserting  jurisdiction  over 
some  of  the  waters  (and  discharges  to 
those  waters)  in  a  watershed  on  the 
implementation  of  Total  Maximum 
Daily  Loads  (TMDLs)  and  attainment  of 
water  quality  standards. 

VIL  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  and  the 
Corps  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB)  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materiadly  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
-Order  12866,  it  has  been  determined 
that  this  Advanced  Notice  of  Proposed 
Rulemaking  is  a  "significant  regulatory 
action"  in  light  of  the  provisions  of 
paragraph  (4)  above  as  it  raises  novel 
legal  or  policy  issues.  As  such,  this 
action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

B.  National  Environmental  Policy  Act 

As  required  by  the  National 
Environmental  Policy  Act  (NEPA),  the 
Corps  prepares  appropriate 
environmental  documentation  for  its 
activities  affecting  the  quality  of  .the 
human  environment.  The  Corps  has 
determined  that  today's  Advance  Notice 
of  Proposed  Rulemaking  merely  solicits 
early  comment  on  issues  associated 
with  the  scope  of  waters  that  are 
properly  subject  to  the  CWA,  and 
information  or  data  from  the  general 
public,  the  scientific  community,  and 


Federal  and  State  resource  agencies  on 
the  implications  of  the  SWANCC 
decision  for  the  protection  of  aquatic 
resources.  In  light  of  this,  the  Corps  has 
determined  that  today's  ANPRM  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  thus  does  not 
require  the  preparation  of  an 
Environmental  Impact  Statement  (EIS). 

Dated:  January  10.  2003. 
Christine  Todd  Whitman, 

Administrator,  Environmental  Protection 
Agency. 

Dated:  January  10,  2003. 

R.L.  Brownlee, 

Acting  Assistant  Secretary  of  the  Army,  (Civil 
Works),  Department  of  the  Army. 

Note:  The  following  guidance  document 
will  not  appear  in  the  Ck)de  of  Federal 
Regulations. 

Appendix  A  < 

Joint  Memorandum 

Introduction  , 

This  document  provides  clarifying 
guidance  regarding  the  Supreme  Court's 
decision  in  Solid  Waste  Agency  of  Northern 
Cook  County  v.  United  States  Army  Corps  of 
Engineers,  531  U.S.  159  (2001)  ("SWANCC") 
and  addresses  several  legal  issues  concerning 
Clean  Water  Act  ("CWA")  jui'isdiction  that 
have  arisen  since  SWANCC  in  various  factual 
scenarios  involving  federal  regulation  of 
"navigable  waters."  Because  the  case  law 
interpreting  SWANCC  has  developed  over 
the  last  two  years,  the  Agencies  are  issuing 
this  updated  guidance,  which  supersedes 
prior  guidance  on  this  issue.  The  Corps  and 
EPA  are  also  initiating  a  rulemaking  process 
to  collect  information  and  to  consider 
jurisdictional  issues  as  set  forth  in  the 
attached  ANPRM.  Jurisdictional  decisions 
will  be  based  on  Supreme  Court  cases 
including  United  States  v.  Riverside  Bayview 
Homes,  474  U.S.  121  (1985)  and  SWANCC, 
regulations,  and  applicable  case  law  in  each 
jurisdiction.  , 

Background 

In  SWANCC,  the  Supreme  Court  held  that 
the  Army  Corps  of  Engineers  had  exceeded 
its  authority  in  asserting  CWA  jurisdiction 
pursuant  to  section  404(a)  over  isolated, 
intrastate,  non-navigable  waters  under  33 
C.F.R.  328.3(a)(3),  based  on  their  use  as 
habitat  for  migratory  birds  pursuant  to 
preamble  language  commonly  referred  to  as 
the  "Migratory  Bird  Rule."  51  FR  41217 
(1986).  "Navigable  waters"  are  defined  in 
section  502  of  the  CWA  to  mean  "waters  of 
the  United  States,  including  the  territorial 
seas."  In  SWANCC,  the  Court  determined 
that  the  term  "navigable"  had  significance  in 
indicating  the  authority  Congress  intended  to 
exercise  in  asserting  CWA  jurisdiction.  531 
U.S.  af  172.  After  reviewing  the  jurisdictional 
scope  of  the  statutory  definition  of 
"navigable  waters"  in  section  502.  the  Court 
concluded  that  neither  the  text  of  the  statute 
nor  its  legislative  history  supported  the 
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Corps'  assertion  of  jurisdiction  over  the 
waters  involved  in  SWANCC.  Id.  at  170-171. 

In  SWANCC.  the  Supreme  Court 
recognized  that  "Congress  passed  the  CWA 
for  the  stated  purpose  of  "restoring  and 
maintaining  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's  waters'  " 
and  also  noted  that  "Congress  chose  to 
'recognize,  preserve,  and  protect  the  primary 
responsibilities  and  rights  of  States  to 
prevent,  reduce,  and  eliminate  pollution,  to 
plan  the  development  and  use  (including 
restoration,  preservation,  and  enhancement) 
of  land  and  water  resources.' '"  Id.  at  166-67 
(citing  33  U.S.C.  1251(a)  and  (b)).  However, 
expressing  "serious  constitutional  and 
federalism  questions"  raised  by  the  Corps' 
interpretation  of  the  CWA.  the  Court  stated 
that  "where  an  administrative  interpretation 
of  a  statute  invokes  the  outer  limits  of 
Congress'  power,  we  expect  a  clear  indication 
that  Congress  intended  that  result."  Id.  at 
174,  172.  Finding  "nothing  approaching  a 
clear  statement  from  Congress  that  it 
intended  section  404(a)  to  reach  an 
abandoned  sand  and  gravel  pit"  [id.  at  174), 
the  Court  held  that  the  Migratory  Bird  Rule, 
as  applied  to  petitioners'  property,  exceeded 
the  agencies'  authority  under  section  404(a). 
Id.  at  174. 

The  Scope  of  CWA  Jurisdiction  After 
SWANCC 

Because  SH'i4NCClimited  use  of  33  CFR 
§  328.3(a)(3)  as  a  basis  of  jurisdiction  over 
certain  isolated  waters,  it  has  focused  greater 
attention  on  CWA  jurisdiction  generally,  and 
specifically  over  tributaries  to  jurisdictional 
waters  and  over  wetlands  that  are  "adjacent 
wetlands"  for  CWA  purposes. 

As  indicated,  section  502  of  the  CWA 
defines  the  term  navigable  waters  to  mean 
"waters  of  the  United  States,  including  the 
territorial  seas."  The  Supreme  Court  has 
recognized  that  this  definition  clearly 
Includes  those  waters  that  are  considered 
traditional  navigable  waters.  In  SWANCC.  the 
Court  noted  that  while  "the  word  'navigable' 
in  the  statute  was  of  limited  import'  " 
(quoting  Riverside.  474  U.S.  121  (1985)),  "the 
term  'navigable'  has  at  least  the  import  of 
showing  us  what  Congress  had  in  mind  as  its 
authority  for  enacting  the  CWA:  traditional 
jurisdiction  over  waters  that  were  or  had 
been  navigable  in  fact  or  which  could 
reasonably  be  so  made."  531  U.S.  at  172.  In 
addition,  the  Court  reiterated  in  SWANCC 
that  Congress  evidenced  its  intent  to  regulate 
"at  least  some  waters  that  would  not  be 
deemed  "navigable'  under  the  classical 
understanding  of  that  term."  SWANCC  a[  171 
(quoting  Riverside.  474  U.S.  at  133).  Relying 
on  that  intent,  for  many  years,  EPA  and  the 
Corps  have  interpreted  their  regulations  to 
assert  CWA  jurisdiction  over  non-navigable 
tributaries  of  navigable  waters  and  their 
adjacent  wetlands.  Courts  have  upheld  the 
view  that  traditional  navigable  waters  and, 
generally  speaking,  their  tributary  systems 
(and  their  adjacent  wetlands)  remain  subject 
to  CWA  jurisdiction. 

Several  federal  district  and  appellate  courts 
have  addressed  the  effect  of  SWANCC  on 
CWA  jurisdiction,  and  the  case  law  on  the 
precise  scope  of  federal  CWA  jurisdiction  in 
light  of  SWANCC  is  still  developing.  While 


a  majority  of  cases  hold  that  SWANCC 
applies  only  to  waters  that  are  isolated, 
intrastate  and  non-navigable,  several  courts 
have  interpreted  SWANCCs  reasoning  to 
apply  to  waters  other  than  the  isolated  waters 
at  issue  in  that  case.  This  memorandum 
attempts  to  add  greater  clarity  concerning 
federal  CWA  jurisdiction  following  SWANCC 
by  identifying  specific  categories  of  waters, 
explaining  which  categories  of  waters  are 
jurisdictional  or  non-jurisdictional,  and 
pointing  out  where  more  refined  factual  and 
legal  analysis  will  be  required  to  make  a 
jurisdictional  determination. 

Although  the  SM'i4NCCcase  itself 
specifically  involved  Section  404  of  the 
CWA.  the  Court's  decision  may  affect  the 
scope  of  regulatory  jurisdiction  under  other 
provisions  of  the  CWA  as  well,  including  the 
Section  402  NPDES  program,  the  Section  311 
oil  spill  program,  water  quality  standards 
under  Section  303,  and  Section  401  water 
quality  certification.  Under  each  of  these 
sections,  the  relevant  agencies  have 
jurisdiction  over  "waters  of  the  United 
States."  CWA  section  502(7). 

This  memorandum  does  not  discuss  the 
exact  factual  predicates  that  are  necessary  to 
establish  jurisdiction  in  individual  cases.  We 
recognize  that  the  fieW  staff  and  the  public 
could  benefit  from  additional  guidance  on 
how  to  apply  the  applicable  legal  principles 
to  individual  cases.'  Should  questions  arise 
concerning  CWA  jurisdiction,  the  regulated 
community  should  seek  assistance  from  the 
Corps  and  EPA. 

A.  Isolated,  Intrastate  Waters  That  are  Non- 
Navigable 

SWANCC  squarely  eliminates  CWA 
jurisdiction  over  isolated  waters  that  are 
intrastate  and  non-navigable,  where  the  sole 
basis  for  asserting  CWA  jurisdiction  is  the 
actual  or  potential  use  of  the  waters  as 
habitat  for  migratory  birds  that  cross  state 
lines  in  their  migrations.  531  U.S.  at  174 
("We  hold  that  33  CFR  §  328.3(a)(3)  (1999), 
as  clarified  and  applied  to  petitioner's  balefill 
site  pursuant  to  the  "Migratory  Bird  Rule,'  51 
FR  41217  (1986),  exceeds  the  authority 
granted  to  respondents  under  §  404(a)  of  the 
CWA.").  The  EPA  and  the  Corps  are  now 
precluded  from  asserting  CWA  jurisdiction  in 
such  situations,  including  over  waters  such 
as  isolated,  non-navigable,  intrastate  vernal 
pools,  playa  lakes  and  pocosins.  SWANCC 
also  calls  into  question  whether  CWA 
jurisdiction  over  isolated,  intrastate,  non- 
navigable  waters  could  now  be  predicated  on 
the  other  factors  listed  in  the  Migratory  Bird 


'  The  CWA  provisions  and  regulations  described 
in  this  document  contain  legally  binding 
requirements.  This  document  does  not  substitute 
for  those  provisions  or  regulations,  nor  is  it  a 
regulation  itself.  It  does  not  impose  legally  binding 
requirements  on  EPA.  the  Corps,  or  the  regulated 
community,  and  may  not  apply  to  a  particular 
situation  depending  on  the  circumstances.  Any 
decisions  regarding  a  particular  water  will  be  based 
on  the  applicable  statutes,  regulations,  and  case 
law.  Therefore,  interested  person  are  free  to  raise 
questions  and  objections  about  the  appropriateness 
of  the  application  of  this  guidance  to  a  particular 
situation,  and  EPA  and/or  the  Corps  will  consider 
whether  or  not  the  recommendations  or 
interpretations  of  this  guidance  are  appropriate  in 
that  situation  based  on  the  law  and  regulations. 


Rule,  51  FR  41217  (i.e.,  use  of  the  water  as 
habitat  for  birds  protected  by  Migratory  Bird 
Treaties;  use  of  the  water  as  habitat  for 
Federally  protected  endangered  or  threatened 
species;  or  use  of  the  water  to  irrigate  crops 
sold  in  interstate  commerce). 

By  the  same  token,  in  light  of  SWANCC.  it 
is  uncertain  whether  there  remains  any  basis 
for  jurisdiction  under  the  other  rationales  of 
§328.3(a)(3)(i)-(iii)  over  isolated,  non- 
navigable,  intrastate  waters  (i.e.,  use  of  the 
water  by  interstate  or  foreign  travelers  for 
recreational  or  other  purposes;  the  presence 
of  fish  or  shellfish  that  could  be  taken  and 
sold  in  interstate  commerce;  use  of  the  water 
for  industrial  purposes  by  industries  in 
interstate  commerce).  Furthermore,  within 
the  states  comprising  the  Fourth  Circuit, 
CWA  jurisdiction  under  33  CFR  §  328.3(a)(3) 
in  its  entirety  has  been  precluded  since  1997 
by  the  Fourth  Circuit's  ruling  in  United 
States  V.  Wilson,  133  F.  3d  251,  257  (4th  Cir. 
1997)  (invalidating  33  CFR  §  328.3(a)(3)). 

In  view  of  SWANCC.  neither  agency  will 
assert  CWA  jurisdiction  over  isolated  waters 
that  cue  both  intrastate  and  non-navigable, 
where  the  sole  basis  available  for  asserting 
CWA  jurisdiction  rests  on  any  of  the  factors 
listed  in  the  "Migratory  Bird  Rule."  In 
addition,  in  view  of  the  uncertainties  after  ■ 
SWANCC  concerning  jurisdiction  over 
isolated  waters  that  are  both  intrastate  and 
non-navigable  based  on  other  grounds  listed 
in  33  CFR  §328.3(a)(3)(i)-(iii),  field  staff 
should  seek  formal  project-specific 
Headquarters  approval  prior  to  asserting 
jurisdiction  over  such  waters,  including 
permitting  and  enforcement  actions. 

B.  Traditional  Navigable  Waters 

As  noted,  traditional  navigable  waters  are 
jurisdictional.  Traditional  navigable  waters 
are  waters  that  are  subject  to  the  ebb  and  flow 
of  the  tide,  or  waters  that  are  presently  used, 
or  have  been  used  in  the  past,  or  may  be 
susceptible  for  use  to  transport  interstate  or 
foreign  commerce.  33  CFR  §  328.3(a)(1); 
United  States  v.  Appalachian  Elec.  Power 
Co.,  311  U.S.  377,  407-408  (1940)  (water 
considered  navigable,  although  not  navigable 
at  present  but  could  be  made  navigable  with 
reasonable  improvements);  Economy  Light  S: 
Power  Co.  v.  United  States.  256  U.S.  113 
(1911)  (dams  and  other  structures  do  not 
eliminate  navigability);  SWANCC,  531  U.S.  at 
172  (referring  to  traditional  jurisdiction  over 
waters  that  were  or  had  been  navigable  in 
fact  or  which  could  reasonably  be  so  made).^ 

In  accord  with  the  analysis  in  SWANCC, 
waters  that  fall  within  the  definition  of 
traditional  navigable  waters  remain 
jurisdictional  under  the  CWA.  Thus,  isolated, 
intrastate  waters  that  are  capable  of 
supporting  navigation  by  watercraft  remain 
subject  to  CWA  jurisdiction  after  SWANCC  if 
they  are  traditional  navigable  waters,  i.e..  if 
they  meet  any  of  the  tests  for  being  navigable- 
in-fact.  See.  e.g.,  Colvin  v.  United  States  181 
F.  Supp.  2d  1050  (CD.  Cal.  2001)  (isolated 


-  These  traditional  navigable  waters  are  not 
limited  to  those  regulated  under  Section  10  of  the 
Rivers  and  Harbors  Act  of  1899;  traditional 
navigable  waters  include  waters  which,  although 
u.sed,  susceptibale  to  use.  or  historically  used,  to 
transport  goods  or  people  in  commerce,  do  not  form 
part  of  a  continuous  wateborne  highway. 
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man-made  water  body  capable  of  boating 
found  to  be  "water  of  the  United  States"). 

C.  Adjacent  Wetlands 

(1)  Wetlands  Adjacent  to  Traditional 
Navigable  Waters  "  ■ 

CWA  jurisdiction  also  extends  to  wetlands 
that  are  adjacent  to  traditional  navigable 
waters.  The  Supreme  Court  did  not  disturb 
its  earlier  holding  in  Riverside  when  it 
rendered  its  decision  in  SWANCC.  Riverside 
dealt  with  a  wetland  adjacent  to  Black  Creek, 
a  traditional  navigable  water.  474  U.S.  121 
(1985):  see  also  SWANCC.  531  U.S.  at  167 
("[ijn  Riverside,  we  held  that  the  Corps  had 
section  404(a)  jurisdiction  over  wetlands  that 
actually  abutted  on  a  navigable  waterway"). 
The  Court  in  Riverside  found  that  "Congress"; 
concern  for  the  protection  of  water  quality 
and  aquatic  ecosystems  indicated  its  intent  to 
regulate  wetlands  'inseparably  bound  up 
with' "  jurisdictional  waters.  474  U.S.  at  134. 
Thus,  wetlands  adjacent  to  traditional 
navigable  waters  clearly  remain  jurisdictional 
after  SWANCC.  The  Corps  and  EPA  currently 
define  'adjacent'  as  "bordering,  contiguous, 
or  neighboring.  Wetlands  separated  from 
other  waters  of  the  United  States  by  man- 
made  dikes  or  barriers,  natural  river  berms, 
beach  dunes,  and  the  like  are  'adjacent 
wetlands.'  "  33  CFR  §  328.3(b);  40  CFR 
§  230.3(b).  The  Supreme  Court  has  not  itself 
defined  the  term  "adjacent,"  nor  stated 
whether  the  basis  for  adjacency  is  geographic 
proximity  or  hydrology. 

(2)  Wetlands  Adjacent  to  Non-Navigable 
Waters 

The  reasoning  in  Riverside,  as  followed  by 
a  number  of  post-SWANCC  courts,  supports 
jurisdiction  over  wetlands  adjacent  to  non- 
navigable  waters  that  are  tributaries  to 
navigable  waters.  Since  SWANCC,  some 
courts  have  expressed  the  view  that 
SWANCC  raised  questions  about  adjacency 
jurisdiction,  so  that  wetlands  are 
jurisdictional  only  if  they  are  adjacent  to 
navigable  waters.  See,  e.g..  Rice  v.  Harken, 
discussed  infra. 

D.  Tributaries 

A  number  of  court  decisions  have  held  that 
SWANCC  does  not  change  the  principle  that 
CWA  jurisdiction  extends  to  tributaries  of 
navigable  waters.  See,  e.g..  Headwaters  v. 
Talent  Irrigation  Dist..  243  F.3d  526,  534  (9th 
Gir.  2001)  ("Even  tributaries  that  flow 
intermittently  are  'waters  of  the  United 
States' ");  United  States  v.  Interstate  Gen.  Co, 
No.  01-4513,  slip  op.  at  7,  2002  WL  1421411 
(4th  Cir.  July  2,  2002),  affing  152  F.  Supp. 
2d  843  (D.  Md.  2001)  (refusing  to  grant  writ 
of  coram  nobis;  rejecting  argument  that 
SJV/4NCC  eliminated  jurisdiction  over 
wetlands  adjacent  to  non-navigable 
tributaries):  United  States  v.  Krilich,  393F.3d 
784  (7th  Cir.  2002)  (rejecting  motion  to  vacate 
consent  decree,  finding  that  SWANCC  did 
not  alter  regulations  interpreting  "waters  of 
the  U.S."  other  than  33  C.F.R.  §  328.3(a)(3)); 
Community  Ass.  for  Restoration  of  the  Env't 
V.  Henry  Bosma  Dairy,  305  F.3d  953  (9th  Cir. 
2002)  (drain  that  flowed  into  a  canal  that 
flows  into  a  river  is  jurisdictional);  Idaho 
Rural  Council  v.  Bosma,  143  F.  Supp.  2d 
1169, 1178  (D.  Idaho  2001)  ("waters  of  the 


United  States  include  waters  that  are 
tributarv  to  navigable  waters");  Aiello  v. 
Toivn  of  Brookhaven,  136  F.  Supp.  2d  81, 118 
(E.D.  N.Y.  2001)  (non-navigable  pond  and 
creek  determined  to  be  tributaries  of 
navigable  waters,  and  therefore  "waters  of 
the  United  States  under  the  CWA"). 
Jurisdiction  has  been  recognized  even  when 
the  tributaries  in  question  flow  for  a 
significant  distance  before  reaching  a 
navigable  water  or  are  several  times  removed 
from  the  navigable  waters  {i.e.,  "tributaries  of 
tributaries").  See,  e.g..  United  States  v. 
Lamplight  Equestrian  Ctr..  No.  00  C  6486, 
2002  WL  360652,  at  *8  (ND.  111.  Mar.  8,  2002) 
("Even  where  the  distance  from  the  tributary 
to  the  navigable  water  is  significant,  the 
quality  of  the  tributary  is  still  vital  to  the 
quality  of  navigable  waters");  United  States 
V.  Buday,  138  F.  Supp.  2d  1282.  1291-92  (D. 
Mont.  2001)  ("water  quality  of  tributaries 
*   *   *  distant  though  the  tributaries  may  be 
from  navigable  streams,  is  vital  <o  the  quality 
of  navigable  waters");  United  States  v.  Rueth 
Dev.  Co.,  No.  2:96CV540,  2001  WL  17580078 
(N.D.  Ind.  Sept.  26,  2001)  (refusing  to  reopen 
a  consent  decree  in  a  CWA  case  and 
determining  that  jurisdiction  remained  over 
wetlands  adjacent  to  a  non-navigable  (man- 
made)  waterway  that  flows  into  a  navigable 
water). 

Some  courts  have  interpreted  the  reasoning 
in  SWANCC  to  potentially  circumscribe 
CWA  jurisdiction  over  tributaries  by  finding 
CWA  jurisdiction  attaches  only  where 
navigable  waters  and  waters  immediately 
adjacent  to  navigable  waters  are  involved. 
Rice  V.  Harken  is  the  leading  case  taking  the 
narrowest  view  of  CWA  jurisdiction  after 
SWANCC.  250  F.3d  264  (5th  Cir.  20Q1) 
(rehearing  denied).  Harken  interpreted  the 
scope  of  "navigable  waters"  under  the  Oil 
Pollution  Act  (OP A).  The  Fifth  Circuit  relied 
on  SWANCC  to  conclude  "it  appears  that  a 
body  of  water  is  subject  to  regulation  under 
the  CWA  if  the  body  of  water  is  actually 
navigable  or  is  adjacent  to  an  open  body  of 
navigable  water."  250  F.3d  at  269.  The 
analysis  in  Harken  implies  that  the  Fifth 
Circuit  might  limit  CWA  jurisdiction  to  only 
those  tributaries  that  are  traditionally 
navigable  or  immediately  adjacent  to  a 
navigable  water. 

A  few  post-SlVi4NCC  district  court 
opinions  have  relied  on  Harken  or  reasoning 
similar  to  that  employed  by  the  Harken  court 
to  limit  jurisdiction.  See,  e.g.,  United  States 
V.  Rapanos,  190  F.  Supp.  2d  lOlKE.D.  Mich. 
2002)  (government  appeal  pending)  ("the 
Court  finds  as  a  matter  of  law  that  the 
wetlands  on  Defendant's  property  were  not 
directly  adjacent  to  navigable  waters,  and 
therefore,  the  government  cannot  regulate 
Defendant's  property.");  United  States  v. 
Needham,  No.  6:01-CV-01897,  2002  WL 
1162790  (W.D.  La.  Jan.  23,  2002)  (government 
appeal  pending)  (district  court  affirmed 
finding  of  no  liability  by  bankruptcy  court  for 
debtors  under  OPA  for  discharge  of  oil  since 
drainage  ditch  into  which  oil  was  discharged 
was  found  to  be  neither  a  navigable  water  nor 
adjacent  to  an  open  body  of  navigable  water). 
See  alsoUnited  States  v.  Newdunn,  195  F. 
Supp.  2d  751  (E.D.  Va.  2002)  (government 
appeal  pending)  (wetlands  and  tributaries  not 
contiguous  or  adjacent  to  navigable  waters 


are  outside  CWA  jurisdiction);  United  States 
V.  ROM  Corp..  222  F.  Supp.  2d  780  (E.D.  Va. 
2002)  (government  appeal  pending) 
(wetlands  on  property  not  contiguous  to 
navigable  river  and,  thus,  jurisdiction  not 
established  based  upon  adjacency  to 
navigable  water). 

Another  question  that  has  arisen  is 
whether  CWA  jurisdiction  is  affected  when  a 
surface  tributary  to  jurisdictional  waters 
flows  for  some  of  its, length  through  ditches, 
culverts,  pipes,  storm  sewers,  or  similar 
manmade  conveyances.  A  number  of  courts 
have  held  that  waters  with  manmade  features 
are  jurisdictional.  For  example,  in 
Headwaters  Inc.  v.  Talent  Irrigation  District, 
the  Ninth  Circuit  held  that  manmade 
irrigation  canals  that  diverted  water  from  one 
set  of  natural  streams  and  lakes  to  other 
streams  and  creeks  were  connected  as 
tributaries  to  waters  of  the  United  States,  and 
consequently  fell  within  the  purview  of  CWA 
jurisdiction.  243  F.3d  at  533-34.  However, 
some  courts  have  taken  a  different  view  of 
the  circumstances  under  which  man-made 
conveyances  satisfy  the  requirements  for 
CWA  jurisdiction.  See,  e.g.,  Newdunn.  195  F. 
Supp.  2d  at  765  (government  appeal  pending) 
(court  determined  that  Corps  had  failed  to 
carry  its  burden  of  establishing  CWA 
jurisdiction  over  wetlands  from  which 
surface  water  had  to  pass  through  a  spur 
ditch,  a  series  of  man-made  ditches  and 
culverts  as  well  as  non-navigable  portions  of 
a  creek  before  finally  reaching  navigable 
waters). 

A  number  of  courts  have  held  that  waters 
connected  to  traditional  navigable  waters 
only  intermittently  or  ephemeral  ly  are 
subject  to  CWA  jurisdiction.  The  language 
and  reasoning  in  the  Ninth  Circuit's  decision 
in  Headwaters  Inc.  v.  Talent  Irrigation 
District  indicates  that  the  intermittent  flow  of 
waters  does  not  affect  CWA  jurisdiction.  243 
F.3d  at  534  ( "Even  tributaries  \hat  flow 
intermittently  are  "waters  of  the  United 
States.' ").  Other  cases,  however,  have 
suggested  that  SW/IJVCC  eliminated  from 
CWA  jurisdiction  some  waters  that  flow  only 
intermittently.  See.  e.g..  Newdunn,  195  F. 
Supp.  2d  at  764,  767-68  (government  appeal 
f)ending)  (ditches  and  culverts  with 
intermittent  flow  not  jurisdictional). 

A  factor  in  determining  jurisdiction  over 
waters  with  intermittent  flows  is  the 
presence  or  absence  of  an  ordinary  high 
water  mark  (OHWM).  Corps  regulations 
provide  that,  in  the  absence  of  adjacent 
wetlands,  the  lateral  limits  of  non-tidal 
waters  extend  to  the  OHWM  (33  CFR 
328.4(c)(1)).  One  court  has  interpreted  this 
regulation  to  require  the  presence  of  a 
continuoustDHWM.  United  States  v.  RGM. 
222  F.  Supp.  2d  780  (E.D.  Va.  2002) 
(government  appeal  pending). 

Conclusion 

In  light  of  SWANCC,  field  staff  should  not 
assert  CWA  jurisdiction  over  isolated  waters 
that  are  both  intrastate  and  non-navigable; 
where  the  sole  basis  available  for  asserting 
CWA  jurisdiction  rests  on  any  of  the  factors 
listed  in  the  '"Migratory  Bird  Rule. "  In 
addition,  field  staff  should  seek  formal 
project-specific  HQ  approval  prior  to 
asserting  jurisdiction  over  waters  based  on 
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other  factors  listed  in  33  CFR  328.3(a)(3)(i)- 
(iiij. 

Field  staff  should  continue  to  assert 
jurisdiction  over  traditional  navigable  waters 
(and  adjacent  wetlands)  and.  generally 
speaking,  their  tributary  systems  (and 
adjacent  wetlands).  Field  staff  should  make 
jurisdictional  and  permitting  decisions  on  a 
case-by-case  basis  considering  this  guidance, 
applicable  regulations,  and  any  additional 
relevant  court  decisions.  Where  questions 
remain,  the  regulated  community  should 
seek  assistance  from  the  agencies  on 
questions  of  jurisdiction. 

Robert  E.  Fabricant, 

General  Counsel,  Environmental  Protection 

f 

Agency 

Steven ).  Morello, 

General  Counsel.  Department  of  the  Army. 
[FR  Doc.  03-960  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN140-1b;  FRL-7433-6] 

Approval  and  Promulgation  of 
Implementatiorr  Plans;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
conditionally  approve  rules  submitted 
by  the  State  of  Indiana  as  revisions  to  its 
State  Implementation  Plan(SIP)  for 
prevention  of  significant  deterioration 
(PSD)  provisions  for  attainment  areas  for 
the  Indiana  Department  of 
Environmental  Management. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  request  as  a  direct 
final  rule  without  prior  proposal 
because  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  The  rationale  for 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  receives  no  written  adverse 
comments,  EPA  will  take  no  further 
action  on  this  proposed  rule.  If  EPA 
receives  written  adverse  comment,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  tlie  public  that  the  rule  will 
not  take  effect,  in  that  event,  EPA  will 
address  all  relevant  public  comments  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  In  either  event,  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
conunenting  must  do  so  at  this  time. 
DATES:  Comments  on  this  action  must  be 
received  by  February  14,  2003. 


ADDRESSES:  Written  comments  should 
be  sent  to:  Pamela  Blakley,  Chief, 
Permits  and  Grants  Section  (IL/ IN/OH), 
Air  Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  lackson  Boulevard, 
Chicago,  Illinois  60604. 

A  copy  of  the  State's  request  is 
available  for  inspection  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Capasso,  Environmental  Scientist, 
Permits  and  Grants  Section  (IL/IN/OH), 
Air  Programs  Branch,  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  telephone  (312) 
886-1426. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  EPA. 

I.  What  action  is  EPA  taking  today? 

II.  Where  can  I  find  more  information  about 

this  proposal  and  corresponding  direct 
final  rule? 

I.  What  Action  Is  EPA  Taking  Today? 

The  EPA  is  proposing  to  conditionally 
approve  rules  submitted  by  the  State  of 
Indiana  as  revisions  to  its  State 
Implementation  Plan  (SIP)  for 
prevention  of  significant  deterioration 
(PSD)  provisions  for  attainment  areas  for 
the  Indiana  Department  of 
Environmental  Management. 

II.  Where  Can  I  Find  More  Information 
About  This  Proposal  and 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
and  regulations  section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  4201  et  seq. 
Dated:  December  18,  2002. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  03-617  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  6560-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD137-3090b;  FRL-7420-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Revision  to  the  Control  of 
Volatile  Organic  Compound  Emissions 
From  Screen  Printing  and  Digital 
Inoaging 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Maryland  establishing  reasonable 
available  control  technology  (RACT)  to 
limit  volatile  organic  compound  (VOC) 
emissions  from  an  overprint  varnish 
that  is  used  in  the  cosmetic  industry. 
This  action  also  proposes  to  add  new 
definitions  and  amend  certain  existing 
definitions  for  terms  used  in  the 
regulations.  In  the  Final  Rules  section  of 
this  Federal  Register,  EPA  is  approving 
the  State's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  more  detailed  description 
of  the  state  submittal  and  EPA's 
evaluation  are  included  in  a  Technical 
Support  Dociunent  (TSD)  prepared  in 
support  of  this  rulemaking  action.  A 
copy  of  the  TSD  is  available,  upon 
request,  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  February  14,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Walter  Wilkie,  Acting 
Branch  Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Maryland  Department  of  the 
Environment,  1800  Washington 
Boulevard,  Suite  705,  Baltimore, 
Maryland  21230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Wentworth,  (215)  814-2034,  at  the 
EPA  Region  III  address  above,  or  by  e- 
mail  at  wentworth.eUen@epa.gov.  Please 
note  that  while  questions  may  be  posed 
via  telephone  and  e-mail,  formal 
comments  must  be  submitted  in  writing, 
as  indicated  in  the  ADDRESSES  section  of 
this  document. 
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SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
infbnnation  provided  in  the  direct  final 
action  pertaining  to  the  establishment  of 
a  VOC  limit  for  an  overprint  varnish 
usfed  in  the  cosmetic  industry 
throughout  the  state  of  Maryland  with 
the  same  title,  that  is  located  in  the    ' 
"Rules  and  Regulations"  section  of  this 
Federal  Register  publication.  Please 
note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Dated:  December  4,  2002. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  III. 
(FR  Doc.  03-730  Filed  1-14-03;  8:45  am] 
BtLUNG  CODE  6560-50-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  90 

[WT  Docket  No.  01-90;  ET  Docket  No.  98- 
95;  RM-9096;  FCC  02-302] 

Regarding  Dedicated  Short-Range 
Communication  Services  in  the  5.850- 
5.925  GHz  Band  (5.9  GHz  Band) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  document,  a  notice  of 
proposed  rulemaking,  the  Federal 
Commimications  Commission  (FCC) 
proposes  service  rules  for  the  Dedicated 
Short-Range  Communications  Systems 
in  the  5.850-5.925  GHz  band  (5.9  GHz 
band)  to  govern  the  licensing  and  use  of 
this  band.  The  NPRM  seeks  public 
comment  on  numerous  issues 
concerning  the  service  rules. 
DATES:  Comments  are  due  on  or  before 
March  17,  2003,  and  reply  comments 
are  due  on  or  before  April  15,  2003. 
ADDRESSES:  Federal  Communications 
Commission  445  12th  Street,  SW.,  TW- 
A325,  Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  filing 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  M.  Zaczek  at  (202)  418-7590, 
Ge'rardo  Mejia  at  (202)  418-2895  or  via 
e-mail  at  nzaczek@fcc.gov  or  gmejia 
©fcc.gov.  or  via  TTY  (202)  418-7233. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Notice 
of  Proposed  Rulemaking,  FCC  02-302, 


adopted  on  November  7,  2002,  and 
released  on  November  15,  2002.  The  full 
text  of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  may  be  piuxhased  from  the  FCC's 
copy  contractor,  Qualex  International,, 
445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  The  hill  text 
may  also  be  downloaded  at: 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
bmiUin@fcc.gov. 

1.  In  this  Notice  of  Proposed 
Rulemaking  and  Order  [NPRM  and 
Order),  the  FCC  propose  service  rules  to 
govern  the  licensing  and  use  of  the 
5.850-5.925  GHz  band  (5.9  GHz  band) 
for  Dedicated  Short-Range 
Communications  (DSRC)  services  in  the 
Intelligent  Transportation  System  (ITS) 
radio  service.  Specifically  in  this  NPRM 
and  Order: 

•  The  FCC  proposes  to  permit  entities 
providing  public  safety  DSRC 
operations  to  use  the  5.9  GHz  band; 

•  For  public  safety  entities,  the  FCC 
proposes  to  apply  the  application, 
licensing  and  processing  rules  under 
part  90  of  the  FCC's  rules; 

2.  The  FCC  generally  seeks  comment 
on  the  following  issues: 

•  Whether  to  license  Roadside  Units 
(RSUs)  by  site  or  geographic  area; 

•  Whether  to  permit  non-public 
safety  radio  DSRC  operations  in  the  5.9 
GHz  band: 

•  In  the  event  that  the  FCC  allows 
non-public  safety  radio  applications  in 
the  5.9  GHz  band  and  in  the  event  that 
the  licensing  scheme  the  FCC  selects  for 
those  ITS  applications  results  in 
mutually  exclusive  licenses,  the  FCC 
proposes  to  apply  competitive  bidding 
procedures  under  the  FCC's  part  1 
competitive  bidding  rules; 

•  The  definition  of  public  safety  in 
the  context  of  ITS; 

•  The  definition  of  Dedicated  Short- 
Range  Communication  Service  (DSRCS); 

•  The  interoperability  necessary  for 
DSRC  operations  and  how  this 
interoperability  should  be  achieved; 

•  Whether  to  license  On  Board  Units 
(OBUs)  associated  with  fixed  systems 
under  the  associated  RSU  license; 

•  Whether  the  OBUs  not  associated 
with  a  fixed  system  should  be  licensed 
by  rule  or  unlicensed  under  part  15; 

•  The  appropriate  licensing  scheme 
or  schemes  for  this  band; 

•  Various  channelization  plans; 

•  Various  technical  matters;  and 

•  Use  of  this  band  in  Mexican  and 
Canadian  border  areas. 
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3.  Dismissal  of  Petitions  for 
Reconsideration.  Further,  the  FCC  also 
seeks  comment  on  issues  raised  by  two 
Petitions  for  Reconsideration  or 
Clarification  of  the  Allocation  Report* 
and  Order.  PanAmSat  sought 
reconsideration  of  the  FCC's  decision 
that  prior  coordination  between  DSRC 
operations  applications  3n^  Fixed 
Satellite  Service  (FSS)  U{riinks  is 
unnecessary.  Mark  IV  Industries  sought 
reconsideration  or  clarification  of  the 
power  levels  and  emission  mask 
requiremerjts  established  in  tha 
Allocation  Report  and  Order.  The  FCC 
dismisses  these  two  petitions  for 
reconsideration  as  moot  because  the 
FCC  is  seeking  comment  on  the  issues 
raised  through  this  NPRM,  and,  with  the 
benefit  of  a  fuller  record,  will  address 
those  issues  in  this  proceeding,  i.e.,  WT 
Docket  01-90. 

I.  Procedural  Matters 

A.  Initial  Regulatory  Flexibility  Analysis 

4.  The  FCC  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  of  the  policies 
and  rules  proposed  in  the  Notice  of       . 
Proposed  Rulemaking;  it  is  contained 
further.  The  FCC  requests  written  public 
comment  on  the  analysis.  Comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  filed 
in  response  to  the  notice  of  proposed 
rulemaking,  and  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  IRFA.  The  FCC's 
Consumer  and  Governmental  Affairs 
Bureau,  Reference  Information  Center, 
will  send  a  copy  of  this  notice  of 
proposed  rulemaking,  including  the 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 

B.  Paperwork  Reduction  Analysis 

5.  This  NPRM  contains  a  proposed 
information  collection.  As  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  the  FCC  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  take  this 
opporttmity  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
comments  are  due  March  17,  2003. 
Conunents  should  address:  (a)  Whether 
the  prt>posed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  FCC,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
FCC's  burden  estimates;  (c)  ways  to 
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enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

6.  Written  comments  by  the  public  on 
the  proposed  information  collections  are 
due  March  17,  2003.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  information  collections  on  or 
before  March  17,  2003.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collection(s)  contained 
herein  should  be  submitted  to  Judy 
Boley  Herman,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  jbHerman@fcc.gov 
and  to  Jeanette  Thornton,  OMB  Desk 
Officer,  Room  10236  NEOB,  725  17th 
Street.  NW.,  Washington,  DC  20503  or 
via  the  Internet  to  jthornto@mb.eop.gov.    j 

C.  Ex  Parte  Presentations 

7.  For  purposes  of  this  permit-but- 
disclose  notice  and  comment 
rulemaking  proceeding,  members  of  the 
public  are  advised  that  ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  under  the 
FCC's  rules. 

D.  Comment  Dates 

8.  Pursuant  to  §§1.415  and  1.419  of 
the  FCC's  rules,  47  CFR  1.415,  1.419, 
interested  parties  may  file  comments  on 
or  before  March  17,  2003,  and  reply  to 
comments  on  or  before  April  15,  2003. 
Comments  may  be  filed  using  the  FCC's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings,  63  FR 
24121(1998). 

9.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.htmh.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  i.e.  WT  Docket  01-90, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name,  U.S. 
Postal  Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 


e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
adclress>."  A  sample  form  and 
directions  will  be  sent  in  reply.  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing. 
If  more  than  one  docket  or  rulemaking 
number  appears  in  the  caption  of  this 
proceeding,  commenters  must  submit 
two  additional  copies  for  each 
additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  the  FCC  continues  to 
experience  delays  in  receiving  U.S. 
Postal  Service  mail).  The  FCC's 
contractor,  Vistronix,  Inc.,  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  FCC's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail,  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  FCC's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 

II.  Initial  Regulatory  Flexibility 
Analysis 

10.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA").  the  FCC  has 
prepared  this  present  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  the  notice  of  proposed 
rulemaking  (NPRM),  WT  Docket  No.  01- 
90.  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM  as  provided 
above.  The  FCC  will  send  a  copy  of  the 
NPRM,  including  the  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  U.S.  Small 
Business  Administration.  In  addition, 
the  NPRM  and  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

11.  hi  this  NPRM,  the  FCC  proposes 
licensing,  service,  and  operating  rules 
for  the  5.850-5.925  GHz  band  for  use  by 


Dedicated  Short  Range  Communications 
(DSRC)  Services  in  the  provision  of 
Intelligent  Transportation  Systems  (ITS) 
services.  DSRC  communications  are 
used  for  the  non-voice  wireless  transfer 
of  data  over  short  distances  between 
roadside  and  mobile  units,  between 
mobile  units,  and  between  portable  and 
mobile  units  to  perform  operations 
related  to  the  improvement  of  traffic 
flow,  traffic  safety,  and  other  intelligent 
transportation  service  applications  in  a 
variety  of  environments.  This  action  is 
taken  as  a  follow-up  to  the  Allocation 
Report  and  Order,  in  which  the  FCC 
stated  that  it  would  defer  licensing  and 
service  rules  to  a  later  proceeding. 

B.  Legal  Basis  for  Proposed  Rules 

12.  The  proposed  action  is  authorized 
imder  sections  1.  4{i),  302,  303(f)  and 
(r),  and  332  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  1,  154(i). 
302,  303(f)  and  (r),  and  332. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

13.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  imder  the 
Small  Business  Act.  A  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
1992,  there  were  approximately  275,801 
small  organizations.  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  As  of 
1992,  there  were  approximately  85,006 
govenmiental  entities  in  the  United 
States.  This  number  includes  38,978 
counties,  cities,  and  towns;  of  these, 
37,566,  or  96%,  have  populations  of 
fewer  than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  govenmiental  entities,  the  FCC 
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estimates  that  81,600  (96%)  are  small 
entities. 

14.  With  respect  to  the  5.9  GHz  band, 
the  FCC  has  not  yet  determined  how 
many  licenses  will  be  awarded. 
Moreover,  the  FCC  does  not  yet  know 
how  many  applicants  or  licensees  will 
be  small  entities.  The  FCC  therefore 
assume  that,  for  piuposes  of  the  FCC's 
evaluations  and  conclusions  in  the 
IRFA,  all  prospective  licensees  are  small 
entities,  as  that  term  is  defined  by  the 
SBA  or  by  the  FCC's  proposed  small 
business  definitions  for  Uiese  bands. 
The  FCC  invites  comment  on  this 
analysis. 

15.  In  addition,  the  FCC  notes  that  the 
SBA  has  developed  size  standards  for 
wireless  small  businesses  within  the 
two  separate  Economic  Census 
categories  of  Paging  and  of  Cellular  and 
Other  Wireless  Telecommunications. 
For  both  of  those  categories,  the  SBA 
considers  a  business  to  be  small  if  it  has 
1,500  or  fewer  employees.  13  CFR  , 
121.201,  NAICS  codes  517211,  517212. 
According  to  the  FCC's  most  recent 
Telephone  Trends  Report  data,  1,761 
companies  reported  that  they  were 
engaged  in  the  provision  of  wireless 
service.  Telephone  Trends  Report,  Table 
5.3.  Of  these  1,761  companies,  an 
estimated  1,175  have  1,500  or  fewer 
employees  and  586  have  more  than 
1,500  employees.  Id.  Consequently,  the 
FCC  estimates  that  most  wireless  service 
providers  are  small  entities. 

16.  The  FCC  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  Dedicated  Short-Range 
Communications  Manufacturers  (DSRC 
Manufacturers).  However,  the  SBA  has 
established  a  small  business  size 
standard  for  Radio  and  Television 
Broadcasting  and  Wireless 
Commimications  Equipment 
Manufacturing.  Under  this  standard, 
firms  are  considered  small  if  they  have 
750  or  fewer  employees.  Census  data  for 
1997  indicate  that,  for  that  year,  there 
were  a  total  of  1,215  establishments  in 
this  category.  Of  those,  there  were  1150 
that  had  emplojonent  im'der  500,  and  an 
additional  37  that^ad  employment  of 
500  to  999.  The  percentage  of  wireless 
equipment  manufacturers  to  total 
manufactiuers  in  this  category  is 
approximately  61.35%,  so  the  FCC 
estimates  that  the  number  of  wireless 
equipment  manufactiuers  with 
employment  under  500  was  actually 
closer  to  706,  with  an  additional  23 
establishments  having  employment  of 
between  500  and  999.  Given  the  above, 
the  FCC  estimates  that  the  great  majority 
of  wireless  communications  equipment 
manufactvuers  are  small. 


D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

17.  In  the  NPRM,  the  FCC  seeks 
comment  on  whether  to  designate  a 
portion  of  the  band  for  public  safety  and 
non-public  safety  radio.  Should  the  FCC 
decide  to  license  a  portion  of  the  5.9 
GHz  band  for  public  safety  purposes, 
those  licensees  will  be  required  to 
submit  an  application  through  the 
Universal  Licensing  System  using  form 
601.  Other  possible  requirements 
include  complying  with  part  90  of  the 
FCC's  rules  and  part  15  of  the  agency's 
rules  if  imlicensed  operations  are 
permitted. 

18.  Should  the  FCC  adopt  a  licensing 
scheme  that  results  in  mutually 
exclusive  applications,  applicants  for 
licenses  will  be  required  to  submit 
short-form  auction  applications  using 
FCC  form  175.  In  addition,  winning 
bidders  must  submit  long-form  license 
applications  through  the  Universal 
Licensing  System  using  FCC  form  601 , 
and  other  appropriate  forms.  Licensees 
will  also  be  required  to  apply  for  an 
individual  station  license  by  filing  FCC 
form  601  for  those  individual  stations 
that  (1)  require  submission  of  an 
Environmental  Assessment  under 
section  1.1307  of  the  FCC's  rules;  (2) 
require  international  coordination;  (3) 
would  operate  in  the  quiet  zones  listed 
in  section  1.924  of  the  FCC's  rules;  or 
(4)  require  coordination  with  the 
Frequency  Assignment  Subcommittee 
(FAS)  of  the  Interdepartment  Radio 
Advisory  Committee  (IRAC).  Licensees 
will  be  required  to  identify  on  form'  601 
the  type  of  service  or  services  they 
intend  to  provide.  The  FCC  seeks 
comment  of  how  these  filing 
requirements  can  be  modified  to  reduce 
the  burden  on  small  entities. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

19.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 


20.  The  FCC  has  reduced  the  burdens 
wherever  possible.  To  minimize  any 
negative  impact,  however,  the  FCC 
propose  certain  incentives  for  small 
entities  that  will  redound  to  their 
benefit.  The  FCC  proposes  the  use  of 
bidding  credits  for  small  entities  that 
participate  in  auctions  of  licenses  that 
are  conducted  piusuant  to  the  rules 
proposed  in  this  NPRM.  The  FCC 
proposes  to  define  a  "small  business"  as 
an  entity  with  average  annual  gross 
revenues  for  the  preceding  three  years 
not  to  exceed  $15  million  and  a  "very 
small  business"  as  an  entity  with 
average  gross  revenues  for  the  preceding 
three  years  not  to  exceed  $3  million. 
The  FCC  believes  that  these  bidding 
credits  will  help  small  entities  compete 
in  FCC  auctions  and  acquire  licenses. 
The  FCC  seeks  comment  on  its  proposed 
small  business  definitions  and  bidding 
credits,  including  information  on  factors 
that  may  affect  the  capital  requirements 
of  the  type  of  services  a  licensee  may 
seek  to  provide. 

21.  The  regulatory  burdens  the  FCC 
has  retained,  such  as  filing  applications 
on  appropriate  forms,  are  necessary  in 
order  to  ensure  that  the  public  receives 
the  benefits  of  irmovative  new  services 
in  a  prompt  and  efficient  maimer.  The 
FCC  will  continue  to  examine 
alternatives  in  the  futiue  with  the 
objectives  of  eliminating  unnecessary 
regulations  and  minimizing  any 
significant  economic  impact  on  small 
entities.  The  FCC  seeks  comment  on 
significant  alternatives  commenters 
believe  the  FCC  should  adopt. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

22.  None. 

m.  Ordering  Clauses 

23.  Pursuant  to  sections  1,  4(i),  302, 
303(f)  and  (r).  and  332  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  1,  154(i),  302.  303(f) 
and  (r),  and  332,  notice  is  hereby  given 
of  the  proposed  regulatory  changes 
described  in  this  notice  of  proposed 
rulemaking  and  order,  and  that 
comment  is  sought  on  these  proposals. 

24.  The  petitions  for  reconsideration 
or  clarification  of  the  allocation  report 
and  order,  ET  Docket  No.  98-95,  filed 
by  PanAmSat  Corporation  and  Mark  IV 
Industries  Limited,  l.V.H.S.  Division  are 
dismissed  as  moot. 

25.  The  FCC's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  notice  of  proposed  rulemaking  and 
order,  including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
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Counsel  for  Advocacy  of  the  U.S.  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Parts  2  and 
90 

Communications  equipment,  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  03-812  Filed  1-14-03:  8:45  am) 

BILUNG  CODE  6712-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  10 

[Docket  No.  OST-1 996-1 437] 
RIN2105-AD23 

Privacy  Act  of  1974;  Proposed 
Implementation 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  DOT  proposes  to  add  a  system 
of  records  to  the  list  of  DOT  Privacy  Act 
Systems  of  Records  that  are  exempt 
from  one  or  more  provisions  of  the 
Privacy  Act.  Public  comment  is  invited. 

DATES:  Comments  are  due  March  17, 
2003. 

ADDRESSES:  Comments  should  be 
addressed  to  Documentary  Services 
Division,  Attention:  Docket  Section, 
Room  PL401,  Docket  No.  OST-1 996- 
1437,  Department  of  Transportation, 
SVC-124,  Washington,  DC  20590.  Any 
person  wishing  acknowledgment  that 
his/her  comments  have  been  received 
should  include  a  self-addressed 
stamped  postcard.  Comments  received 
will  be  available  for  public  inspection 
and  copying  in  the  Documentary 
Services  Division,  Room  PL401, 
Department  of  Transportation  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  from  9  a.m.  to  5  p.m.  ET  Monday 
through  Friday  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Coates,  Office  of  the  Chief 
Information  Officer,  Department  of 
Transportation,  Washington,  DC  (202) 
366-6964. 

SUPPLEMENTARY  INFORMATION:  Additional 
exempt  system.  It  is  DOT  practice  to 
identify  a  Privacy  Act  system  of  records 
that  is  exempt  from  one  or  more 
pTO\  isions  of  the  Privacy  Act  (pursuant 
to  5  U.S.C.  552a(k))  both  in  the  system 


notice  published  in  the  Federal  Register 
for  public  comment  and  in  an  Appendix 
to  DOT'S  regulations  implementing  the 
Privacy  Act  (49  CFR  Part  10,  Appendix). 
This  amendment  proposes  exemption 
from  portions  of  the  Privacy  Act  of  a 
proposed  Transportation  Security 
Administration  (TSA)  system,  whose 
establishment  is  currently  the  subject  of 
public  comment: 

Aviation  Security-Screening  Records 
(ASSR)  (DOT/TSA  010)  would  enable 
the  TSA  to  maintain  a  security- 
screening  system  for  air  transportation. 
This  system  contains  information 
regarding  TSA's  conduct  of  risk 
assessments  required  by  49  U.S.C.  114 
and  44903.  The  system  may  be  used, 
generally,  to  review,  analyze,  and  assess 
threats  to  transportation  security  and 
respond  accordingly. 

Due  to  the  national  security  and  law 
enforcement  aspects  of  the  proposed 
system,  DOT  proposes  to  treat  this 
system  as  it  treats  other  law 
enforcement  systems,  by  exempting  it 
from  the  following  provisions  of  the 
Privacy  Act:  {c)(3)  (Accounting  of 
Certain  Disclosures);  (d)  (Access  to 
Records);  (e)(1)  (Relevancy  and 
Necessity  of  Information);  (e)(4)(G),  (H), 
and  (I)  (Agency  Requirements),  and  (f) 
(Agency  Rules),  (1)  to  the  extent  that 
ASSR  contains  information  properly 
classified  in  the  interest  of  national 
security,  in  accordance  with  5  U.S.C. 
552a(k)  (1)  and  (2)  to  the  extent  that 
ASSR  contains  investigatory  material 
compiled  for  law  enforcement  purposes, 
in  accordance  with  5  U.S.C.  552a{k)(2). 

Analysis  of  Regulatory  Impacts 

This  proposal  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12886.  It  is  also  not 
significant  within  the  definition  in 
DOT'S  Regulatory  Policies  and 
Procedures,  49  FR  11034  (1979),  in  part 
because  it  does  not  involve  any  change 
in  important  Departmental  policies. 
Because  the  economic  impact  should  be 
minimal,  further  regulatory  evaluation 
is  not  necessary.  Moreover,  I  certify  that 
this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  reporting  requirements, 
themselves,  are  not  changed  and 
because  it  applies  only  to  information 
on  individuals. 

This  proposal  would  not  significantly 
affect  the  environment,  and  therefore  an 
environmental  impact  statement  is  not 
required  under  the  National 
Enviroiunental  Policy  Act  of  1969.  It  has 
also  been  reviewed  imder  Executive 
Order  12612,.Federalism,  and  it  has 
been  determined  that  it  does  not  have 


sufficient  implications  for  federalism  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Collection  of  Information 

This  proposal  contains  a  collection  of 
information  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
Application  for  collection  authority  is 
pending.  ' 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  (Pub.  L. 
104-4,  109  Stat.  48),  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  proposed  and  final  rules 
that  contain  Federal  mandates.  A 
"Federal  mandate"  is  a  new  or 
additional  enforceable  duty,  imposed  on 
any  State,  local,  or  tribal  government,  or 
the  private  sector.  If  any  Federal 
mandate  causes  those  entities  to  spend, 
in  aggregated,  $100  million  or  more  in 
any  one  year  the  UMRA  analysis  is 
required.  This  proposal  would  not 
impose  Federal  mandates  on  any  State, 
local,  or  tribal  governments  or  the 
private  sector. 

List  of  Subjects  in  49  CFR  Part  10 

Privacy. 

In  consideration  of  the  foregoing,  DOT 
proposes  to  amend  part  10  of  Title  49, 
Code  of  Federal  Regulations,  as  follows: 

1.  The  authority  citation  for  part  10 
would  continue  to  read  as  follows: 

Authority:  Pub.L.  93-579:  49  U.S.C.  322. 

2.  Part  II.  A  of  the  Appendix  would 
be  amended  by  adding  new  paragraph 
21. 

3.  Part  II.  G  of  the  Appendix  would  be 
amended  by  adding  new  paragraph  3. 

The  additions  would  read  as  follows: 

Part  II.  Specific  exemptions. 

A.  *  *  * 

21.  Aviation  Security-Screening 
Records  (ASSR),  DOT/TSA  010. 
***** 

G.  *   *   * 

3.  Aviation  Secimty-Screening 
Records  (ASSR),  DOT/TSA  010, 
maintained  by  the  Transportation 
Seciu-ity  Administration. 

***** 

Issued  in  Washington,  DC,  on  January  9, 
2003. 

Eugene  K.  Taylor,  Jr., 
Acting  Chief  Information  Officer. 
[FR  Doc.  03-828  Filed  1-14-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571' 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems; 
Denial  of  Petition  for  Rulemaking 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  dociunent  denies  a 
petition  for  rulemaking  from  Xportation 
Safety  Concepts,  Incorporated, 
requesting  that  NHTSA  amend  an  air 
bag  warning  label  requirement  in  the 
Federal  motor  vehicle  safety  standard 
for  child  restraints.  The  standard 
requires  that  each  child  restraint  that 
can  be  used  rear-facing  bear  a  label 
directing  caregivers  not  to  place  the 
child  restraint  on  the  front  seat  with  an 
air  bag,  and  provides  other  related 
warnings.  The  petitioner  suggests  that  if 
a  rear-facing  child  restraint  is  able  to 
limit  forces  imposed  on  a  test  diunmy 
by  a  deploying  air  bag,  the  child 
restraint  should  be  excluded  from  the 
warning  label  requirement.  The 
petitioner  believes  that  its  rear-facing 
child  restraint  is  such  a  restraint. 
NHTSA  is  denying  the  petition 
because  the  petitioner's  suggested 


methodology  for  testing  the  capability  of 
rear-facing  child  restraints  to  protect 
against  air  bag  forces  does  not 
adequately  assess  the  safety  risks  that 
air  bags  pose  to  children.  Further,  there 
is  no  other  available  test  that  assiu^s 
that  a  child  restraint  will  perform  well 
with  the  myriad  of  air  bag  systems  in 
ciurent  and  future  vehicles.  The  agency 
reaffirms  the  merits  of  urging  parents  to 
place  infants  in  a  rear-facing  child 
restraint  in  a  rear  seating  position 
because  a  child  is  safer  there  than  in  a 
front  passenger  seating  position.  This 
document  also  presents  other  reasons 
for  denying  the  petition. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues,  you  may  call  Mike 
Huntley  of  the  NHTSA  Office  of 
Crashworthiness  Standards,  at  202-366- 
0029. 

For  legal  issues,  you  may  call  Deirdre 
Fujita  of  the  NHTSA  Office  of  Chief 
Coimsel  at  202-366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  the  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington,  DC,  20590. 

SUPPLEMENTARY  INFORMATION: 

Background 

To  prevent  or  mitigate  the  effects  of  a 
crash.  Federal  Motor  Vehicle  Safety 
Standard  No.  208  requires  that  vehicles 
be  equipped  with  seat  belts  and,  for 
front  seat  occupeuits,  air  bags  that 
provide  protection  in  frontal  crashes.     ■ 


Lap/shoulder  belts,  when  used  properly, 
are  highly  effective  in  reducing  the  risk 
of  fatal  and  moderate-to-critical  injiiry. 
Frontal  air  bags  are  also  highly  effective 
in  reducing  fatalities.  Between  1986  and 
July  1,  2002,  air  bags  saved  an  estimated 
9,325  front  seat  occupants  (7,786 
drivers:  2,180  belted  and  5,606 
unbelted;  and  1,539  front-right 
passengers:  431  belted  and  1,108 
unbelted).  The  number  of  lives  saved 
annually  by  air  bags  is  continuing  to 
increase  as  the  percentage  of  air  bag- 
equipped  vehicles  on  the  road  increases. 

However,  while  air  bags  are  saving  an 
increasing  number  of  people  each  year 
in  moderate  and  high  speed  crashes, 
some  air  bags,  particularly  those 
installed  in  vehicles  manufactured  prior 
to  model  year  (MY)  1998,  have  also 
caused  fatalities,  especially  to 
unrestrained,  out-of-position  children, 
in  relatively  low  speed  crashes.  As  of 
October  1,  2002,  NHTSA's  Special  Crash 
Investigation  (SCI)  program  has 
confirmed  a  total  of  221  fatalities 
induced  by  the  deployment  of  an  air 
bag.  Of  that  total,  137  were  children,  74 
were  adult  drivers,  and  10  were  adult 
passengers.  The  number  of  air  bag- 
related  fatalities  generally  increased 
from  1990  (1)  to  1997  (53).  and 
decreased  from  1997  to  2001  (6 
confirmed  ')  and  2002  (2  confirmed). 
The  following  table  sets  forth  the 
number  of  confirmed  air  bag-related 
fatalities  by  crash  year. 


Counts  for  Conhrmed*  Air  Bag  Related  Fatalities  By  Crash  Year 

[Through  10/01/02] 


Fatals  by  Year 


Children  in  rear- 
facing  child 
safety  seat 
(RFCSS) 


Children  not  in 
RFCSS 


Adult  drivers 


Adult  pas- 
sengers 


Totals  by  year 
(confirmed) 


Females  62"  or 
less  (confimed) 


1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 
2002 
2003 


0 
0 
0 
0 
0 
3 
6 
4 
5 
3 
0 
1 
0 
0 


0 

0 

0 

1 

5 

5 

19 

27 

27 

18 

8 

3 

2 

0 


1 

4 

3 

4 

8 

5 

7 

18 

13 

3 

6 

2 

0 

0 


0 
0 
0 
0 
0 
0 
2 
4 
2 
0 
2 
0 
0 
0 


1 

4 

3 

5 

13 

13 

34 

53 

47 

24 

16 

6 

2 

0 


1 
1 
2 
2 

1 

4 
2 
4 
6 
2 
3 
0 
0 
0 


Total 


22 


115 


74 


10 


221 


28 


'Confimned  cases  are  those  where  the  air  bag  has  been  confirmed  to  be  the  injury  mechanism. 


Infants  in  rear-facing  child  restraints 
have  been  killed  by  air  bags  primarily 


because  their  riding  position  places 
them  close  to  the  air  bag.  A  rear-facing 


infant  seat  that  is  installed  in  the  front 
seat  of  a  vehicle  with  a  passenger  air  bag 


*  Confirmed  means  that  the  Special  Crash 
Investigation  has  been  completed. 


2004  Federal  Register'/ Vol.  68,  No.  10/ Wednesday.  January  15,  2003  / Proposed  Rules 


will  almost  always  position  the  imant's 
head  very  close  to  that  air  bag. 
Closeness  is  a  problem  because,  in  order 
for  an  air  bag  to  cushion  an  occupant's 
head,  neck,  chest  and  abdomen  and 
keep  the  occupant  from  hitting  the 
steering  wheel,  windshield  or 
instriiment  panel,  the  air  bag  must  move 
into  place  quickly.  The  force  of  a 
deploying  air  bag  is  typically  greatest 
close  to  the  air  bag  modide  as  the  air  bag 
begins  to  inflate.  If  occupants  are  very 
close  to  or  in  contact  with  the  cover  of 
an  air  bag,  they  can  be  hit  with  enough 
force  to  cause  serious  injury  or  death 
when  the  air  bag  begins  to  inflate. 
Twenty-two  fatally-injured  infants  were 
close  to  the  air  bag  because  they  were 
in  rear-facing  infant  seats  installed 
directly  in  front  of  a  passenger  air  bag. 
In  recent  years,  significant  changes 
have  occurred  that  have  reduced  the 
number  of  persons  killed  by  air  bags.  As 
a  result  of  public  education  programs, 
improved  labeling,  and  media  coverage, 
the  public  is  much  more  aware  of  the 
dangers  air  bags  pose  to  children  in  the 
front  seat  and  is  taking  steps  to  reduce 
those  dangers.  Children  are  riding  in  the 
back  seat  more  regularly.  In  cars  with 
passenger  air  bags,  the  percentage  of 
toddlers  and  infants  riding  in  the  back 
seat  increased  from  about  70  percent  in 
1995  to  about  90  percent  in  1999. 
Technological  changes  in  the  design  of 
air  bag  systems  have  also  reduced  the 
risk  posed  by  air  bags.  These  changes 
,  include  reducing  the  air  bag  outputs 
[i.e..  pressure  rise  rate  and  the  peak 
pressure),  relocating  the  air  bag  modules 
farther  away  from  the  driver  and 
passenger,  and  changes  to  features  of  air 
bags.  Additional  technological  changes 
will  be  made  in  the  future.  NHTSA  has 
amended  Standard  No.  208  by  adding  a 
wide  variety  of  new  requirements,  test 
procedures,  and  injury  criteria  to 
require  that  future  air  bags  be  designed 
to  create  less  risk  of  serious  injury  than 
current  air  bags,  particularly  for  small 
women  and  young  children.  65  FR 
30680,  May  12,  2000;  as  amended  66  FR 
65376.  December  18.  2001. 

Petition  for  Rulemaking 

Today's  document  responds  to  a 
December  3,  2001  petition  for 
rulemaking  from  a  child  restraint 
manufacturer  that  seeks  to  amend 
Federal  Motor  Vehicle  Safety  Standard 
No.  213,  "Child  Restraint  Systems  "  (49 
CFR  571.213),  to  implement  changes 
that  the  petitioner  believes  would  aid 
the  sale  of  its  restraints.  The  petitioner, 
Xportation  Safety  Concepts,  Inc. 
(Xportation),  believes  it  has  developed 
an  "air  bag  resistant,  reaf-facing  infant 
restraint."  The  petitioner  further 
believes  that  it  has  identified  a  test 


procediu-e  that  can  be  used  to 
demonstrate  the  compatibility  of  its 
infant  restreiints  with  an  air  bag. 
Xportation  asks  that  the  test  procedure 
be  added  to  Standard  No.  213,  and  that 
child  restraints  shown,  when  tested  in 
accordance  with  that  test  procediu-e,  to 
be  able  to  limit  sufficiently  the  forces 
that  are  imposed  on  a  test  dummy 
restrained  in  the  child  restraint  be 
excluded  from  the  requirement  to  bear 
the  air  bag  warning  label  specified  in 
S5.5.2{k){4)  and  Figure  10  of  the 
standard.  The  label,  which  is  required  to 
be  a  permanent  and  prominent  part  of 
rear-facing  restraints,  is  intended  to 
provide  greater  assurance  that  caregivers 
are  aware  of  the  demgers  posed  by 
passenger  air  bags  to  children  in  rear- 
facing  restraints. 

Xportation's  very  brief  petition  did 
not  discuss  in  any  level  of  detail  the 
suggested  test  procedure,  the  test 
devices,  or  the  injiuy  criteria.  It  did  not 
provide  any  test  data  regarding  its  child 
restraint.  Instead,  Xportation  stated  that 
the  standard  should  be  amended 
because:  (a)  The  agency  indicated  in  a 
rulemaking  document  (59  FR  7643; 
February  16,  1994)  that  it  would 
consider  a  test  procedure  then  under 
development  by  the  Society  of 
Automotive  Engineers  (SAE)  for  testing 
child  restraints  with  air  bags  for 
incorporation  into  Standard  No.  213; 
and,  (b)  in  the  petitioner's  view,  since 
the  SAE-developed  test  procedure  was 
completed,  the  agency  should  now 
proceed  to  incorporate  the  work  of  SAE 
and  others  into  the  standard  to  facilitate 
the  manufacture  of  "air  bag  resistant 
infant  restraints."  Xportation  did  not 
discuss  the  merits  of  the  work,  but 
attached  a  bibliography  to  its  petition 
and  referred  to  documents  referenced  in 
the  bibliography. 

The  following  constitutes  the  bulk  of 
the  petition: 

The  [SAEl  task  force  completed  the 
aforementioned  guidelines,  which  were 
published  by  the  Society  of  Automotive 
Engineers  as  a  Surface  Vehicle  Information 
Report  (Reference  1).  Section  7  of  the 
document  discusses  dynamic  test 
procedures,  and  section  10  describes  the  test 
fixture.  The  seating  portion  of  the  fixture 
resembles  that  of  the  FMVSS  213  test  fixture, 
and  it  is  likely  that  its  features  could  be 
incorporated  into  that  fixture. 

At  the  request  of  the  CRABI  ^  Task  Force, 
the  SAE  Infant  Dummy  Task  Force  developed 
specifications  for  the  6  Month  Old  and  12 
Month  Old  CRABI  Dummies,  and  they  are 
now  readily  available  (Reference  2).  Further, 
a  member  of  the  CRABI  Task  Force  has 
developed  the  appropriate  injury  assessment 


values  for  the  6  Month  Old  Dummy 
(Reference  3). 

NHTSA.  in  its  early  efforts  to  determine 
the  interaction  of  child  restraints  and 
passenger  air  bags,  conducted  a  number  of 
impact  simulations  using  a  HYGE  sled.  The 
study  was  reported  in  Reference  4.  In  the 
report,  it  is  noted  that  the  test  buck  is  similar 
to  the  buck  design  in  the  CRABI  Task  Force 
Information  Report,  and  that  it  used  the 
Standard  213  seat.  The  report  further  notes 
that  the  Standard  213  seat  was  modified  to 
have  the  same  seal  cushion  and  seat  back 
attitudes  as  the  seat  in  the'  CRABI  buck. 

We  submit  that  there  are  now  a  test 
procedure,  a  test  buck,  dummies,  and  injury 
assessment  values,  all  of  the  elements 
necessary  to  allow  the  agency  to  proceed 
with  rulemaking  to  accommodate  air  bag 
resistant,  rear-facing  infant  restraints.  The 
rulemaking  will,  of  course,  include  the 
incorporation  of  the  CRABI  dummies  into  49 
CFR  part  572.3 

Discussion 

Previous  Rulemaking 

In  1994,  before  there  were  any  injuries 
or  fatalities  to  infants  in  rear-facing 
restraints  caused  by  an  air  bag,  NHTSA 
issued  a  final  rule  that  required  these 
restraints  to  have  a  warning  label 
against  using  the  restraint  in  any  vehicle 
seating  position  equipped  with  an  air 
bag  (59  FR  7643).  Public  comments  on 
the  notice  of  proposed  rulemaking 
(NPRM)  preceding  the  rule  expressed 
concerns  that  the  rule  would  restrict 
child  restraint  design  in  the  face  of  what 
was  then  only  a  theoretical  risk  posed 
to  children.  In  response,  the  agency 
stated  that  it  "[did]  not  intend  for  this 
rule  to  impede  the  development  of  rear- 
facing  restraints  that  are  compatible 
with  an  air  bag."  The  agency  explained 
that  it  was  monitoring  the  work  of  a  task 
force  on  Child  Restraint  and  Air  Bag 
Interaction  (CRABI)  formed  by  the 
Society  of  Automotive  Engineers  (SAE), 
particularly  the  work  on  test  procedures 
that  could  evaluate  the  performance  of 
an  infant  restraint  when  used  with  a 
passenger  air  bag.  NHTSA  stated  that  if 
the  CRABI  task  force  were  to  develop  a 
test  procedure  from  its  guidelines, 
NHTSA  would  evaluate  it  to  determine 
whether  the  procedure  is  appropriate  for 
Standard  No.  213.  "Among  other 
things,"  the  agency  stated,  "the 
procedure  would  have  to  be  suitable  for 


-CRABI:  Child  Restraint  Air  Bag  Interaction. 
(Footnote  not  in  quoted  text.) 


1  "Reference  1"  in  petitioner's  bibliography  was 
"Guidelines  For  Evaluating  Child  Restraint  System 
interactions  With  Deploying  Airbags."  SAE  |2189 
(March  1993);  Reference  2  was  "FTSS  Product 
Catalog:  CRABI  6  Month  Older  Infant  Dummy 
910420-000;  12  Month  Old  Child  Dummy  921022- 
000;"  Reference  3  was  "Injury  Assessment  Values 
for  the  CRABI  6-Mdnth  Infant  Dummy  in  a  Rear- 
Facing  Infant  Restraint  With  Airbag  Development. 
SAE  950872."  I.W.  Mclvin,  1995;  and  Reference  4 
was  "Child  Restraint/Passenger  Air  Bag  Interaction 
Analysis.  Final  Report,  MS  808  004."  L.K.  Sullivan. 
1992.  (Footnote  not  in  quoted  text.) 
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testing  all  types  of  infant  restraints,  and 
be  able  to  provide  test  results  that  assess 
the  performance  of  the  restraint  in  the 
real  world."  The  agency  also  stated  that 
it  "will  consider  a  test  procedure  for 
incorporation  into  Standard  213  as  soon 
as  a  suitable  one  is  developed"  (59  FR 
7646). 

We  do  not  agree  with  Xportation  that 
the  CRABI  test  procedure  merits 
adoption  into  the  Federal  safety      ^ 
standard  or  that  child  restraints  tested  to 
the  procedure  need  not  be  labeled  with 
the  air  bag  warning  label  that  all  rear- 
facing  restraints  must  naw  bear.  The 
agency's  knowledge  of  air  bags  has 
changed  tremendously  since  1994, 
when  NHTSA  undertook  the  rulemaking 
that  first  required  an  air  bag  warning 
label.  We  undertook  the  air  bag  warning 
rulemaking  after  finding  in  hJHTSA 
laboratory  sled  tests  with  top-  and  mid- 
mounted  air  bags  that  the  air  bags 
produced  substantial  increases  in  the 
values  for  the  head  injury  criterion 
(HIC)  and  chest  acceleration  of  dummies 
seated  in  rear-facing  restraints, 
compared  to  the  values  for  dununies  in 
rear-facing  restraints  tested  with  no  air 
bag.  There  had  not  yet  been  any  deaths 
or  injuries  caused  by  an  air  bag  at  that 
time.  At  that  time,  the  agency  was 
guardedly  optimistic  about  the 
possibility  that  a  suitable  test  procedure 
could  develop  out  of  the  CRABI  task 
force  work  that  would  obviate  the  need 
for  requiring  all  rear-facing  restraints  to 
have  an  air  bag  warning  label. 

Beginning  in  1994,  however,  the  risk 
posed  by  passenger  air  bags  to  infants  in 
rear-facing  restraints  began  to  manifest 
itself  in  real-world  deaths  and  injmies. 
Three  air  bag-related  fatalities  were 
children  in  rear-facing  restraints  in 
1995,  6  in  1996,  4  in  1997,  5  in  1998, 
and  3  in  1999."  NHTSA  developed 
various  strategies  to  counter  the  rising 
number  of  fatally-injured  children  in 
rear-facing  child  restraints,  including 
amending  Standard  No.  213  to  make  the 
warning  label  more  direct  in  its  warning 
and  much  more  conspicuous  (61  FR 
60206;  November  27,  1996).  The  agency, 
together  with  the  automobile  industry 
and  child  passenger  advocates,  also 
began  a  vigorous  and  successful 
consumer  information  campaign  to  get 
children  seated  in  the  back  seat  rather 
than  in  the  front  passenger  seat. 

We  also  became  much  more 
knowledgeable  about  air  bags.  In 
December  1997,  to  better  understand  air 
bag  design  and  performance 
characteristics,  NHTSA  sent  an 
information  request  to  nine  automobile 
manufacturers  requesting  detailed 
technical  information  on  then-current 


'There  were  0  in  2000  and  1  in  2001. 


industry  practices  on  air  bag 
technologies  and  how  design  and 
performance  had  evolved  through  the    . 
1990s.  The  agency  analyzed  the 
responses  and  identified  numerous 
trends  in  air  bag  design  both  on  the 
driver  side  and  the  passenger  side.  The 
information  showed  that  manufacturers 
have  made  many  changes  to  air  bag 
design.  "Air  Bag  Technology  In  Light 
Passenger  Vehicles,"  Hinch  et  ai, 
October  26, 1999  [see  Docket  2814-47). 

This  information  has  led  us  to 
evaluate  the  CRABI  procedine  in  a 
better  informed,  more  critical  light. 
While  at  one  point  we  were  somewhat 
optimistic  about  the  CRABI  procedure, 
we  now  do  not  believe  that  it  or  any 
other,  procedure  adequately  assesses  the 
safety  risks  to  rear-facing  children  from 
an  air  bag. 

Review  of  the  SAE  procedure 

The  CRABI  procedure  is  set  forth  in 
the  SAFs  Sinface  Vehicle  Information 
Report  SAE  J2189,  "Guidelines  for 
Evaluating  Child  Restraint  System 
Interactions  With  Deploying  Airbags,  ' 
March  1993.  As  noted  by  the  SAE  in 
that  document,  there  are  many 
uncertainties  associated  with  the 
procedine.  The  SAE  explained  that  the 
document  is  styled  an  "information 
report,"  as  opposed  to  a  "recommended 
practice,"  "because  of  the  general 
inexperience  in  testing  the  interaction 
between  child  restraint  systems  and 
deploying  air  bags  and  the  lack  of  real- 
world  accident  data."  The  explanation 
continues: 

This  document  describes  dummies, 
procedures,  and  configurations  that  can  be 
used  for  investigating  the  interactions  that 
occur  between  a  deploying  airbag  and  a  CRS 
[child  restraint  system].  Static  tests  may  be 
used  to  sort  CRS/airbag  interaction  on  a 
comparative  basis  in  either  an  actual  or  a 
simulated  vehicle  environment.  Systems  that 
appear  to  warrant  further  testing  may  be 
subjected  to  an  appropriate  dynamic  test  at 
a  speed  near  that  needed  to  deploy  an  airbag 
or  at  a  higher  speed  commonly  used  to 
evaluate  CRS  performance.  No  test  matrix  is 
specified  at  this  time  for  evaluating  either  a 
CRS  or  an  airbag  during  interaction  with  each 
other.  Instead,  engineering  judgment  based 
on  prior  experience  with  CRS  and/or  airbag 
testing  should  be  used  in  selecting  the  tests 
to  be  conducted  with  each  individual  system. 
Such  tests  may  be  aimed  not  only  at 
producing  interactions  with  the  most  severe 
results  but  also  at  identifying  those 
conditions  that  produce  the  least  interaction 
and/or  satisfactory  CRS  performance  results. 
Baseline  tests  to  indicate  the  performance  of 
a  CRS  in  the  absence  of  airbag  deployment 
are  also  recommended  for  comparison 
purposes. 

The  CRABI  test  procedure  could  be  an 
acceptable  starting  point  in  evaluating 
the  performance  of  particular  child 


restraints  with  specific  air  bag  systems. 
However,  NHTSA  believes  that  the 
procedure  alone  would  not  be  able  to 
provide  test  results  that  sufficiently 
assess  the  performance  of  a  restraint  in 
the  real  world.  J2189  does  not  specify  a 
test  matrix,  but  relies  on  the  tester's 
engineering  judgment  as  to  the  test 
configurations  and  conditions  that 
should  be  used.  Xportation  provides  no 
explanation  or  discussion  as  to  which 
configurations  and  conditions  it 
believes  need  or  need  not  be  specified 
that  would  assure  the  safe  performance 
^f  a  child  restraint  with  the  air  bags  in 
existing  and  futine  model  year  vehicles. 

Perhaps  the  reason  that  Xportation 
did  not  do  so  is  because  it  is  virtually 
impossible  to  do  so.  J2189  is  predicated 
on  the  tester's  being  able  to  time  the  air 
bag  system  to  simulate  a  specific  air  bag 
system.  If  J2189  were  incorporated  into 
Standard  No.  213,  a  very  limited  type  of 
air  bag  system  would  be  simulated  by 
the  standard.  Yet,  NHTSA's  survey  data 
(Hinch  et  al.,  supra)  show  great 
variation  in  air  bag  system 
characteristics  and  performance. 
Moreover,  air  bag  systems  have  changed 
significantly  in  recent  years.  Some  of 
the  changes  reduced  the  aggressivity  of 
air  bags,  such  as  by  reducing  air  bag 
outputs  in  the  most  recent  model  year 
vehicles  compared  to  the  earlier 
generation  vehicles.  Some  of  the 
changes  involved  changes  in  inflator 
characteristics,  new  air  bag  shapes, 
sizes,  fabrics,  venting  systems  and 
venting  levels,  occupant  size  and 
location  sensors,  seat  position  sensors, 
belt  use  sensors,  and  crash  severity 
sensors,  as  well  as  computation 
algorithms  that  use  the  information  in 
making  air  bag  deployment  decisions. 
Manufacturers  also  seem  to  be  on  the 
threshold  of  making  a  significant  leap  in 
introduction  of  sophisticated 
technologies  to  improve  air  bag 
performance.  In  short,  a  test  procedure 
that  only  replicates  one  or  a  few  types 
of  air  bag  systems  does  not  assure  that 
a  child  restraint  that  meets  performance 
criteria  tested  to  that  procedure  will 
perform  adequately  with  the  myriad  of 
air  bag'  designs  currently  on  the  road 
and  those  that  will  be  installed  in  future 
vehicles. 

The  safety  risk  posed  to  infants  in 
rear-facing  child  restraints  by  deploying 
air  bags  is  so  great  that  a  test  procedure 
used  to  assess  the  performance  of  the 
child  restraint  must  carefully  evaluate 
that  risk.  For  example,  if  an  "air  bag- 
resistant"  child  restraint  fails  to  work, 
an  infant  in  that  restraint  is  almost 
certain  to  be  injured  when  the  air  bag 
deploys.  Xportation  has  not  provided 
data  showing  that  a  child  would  not  be " 
injured  by  a  type  of  air  bag  system  that 


\ 
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was  not  simulated  by  the  J2189 
procedure,  or  that  the  child  would  be 
protected  if  the  restraint  were  misused.^ 
Nor  did  Xportation  provide  data 
showing  that  the  test  dummies  could 
satisfactorily  evaluate  the  harm 
resulting  from  a  deploying  air  bag.  In 
the  absence  of  such  data,  we  conclude 
that  the  suggested  amendment  would 
subject  rear-facing  infants  to  too  high  a 
risk  of  injury  from  an  air  bag. 

As  a  practical  matter,  NHTSA  cannot 
test  products  in  every  configiuation  or 
circumstance  they  could  be  used. 
However,  this  limitation  is  generally       * 
acceptable  since  test  procedures 
simulating  a  relatively  narrow  set  of  real 
world  circumstances  generally  have  a 
positive  impact  on  individuals  in  a 
broader  range  of  circumstances. 
However,  in  this  particular  case,  testing 
to  a  test  procedure  of  one  sort  could 
have  severe  consequences  to  a  child  in 
a  broad  range  of  circumstances.  Thus, 
we  deem  the  requirements  and  test 
procedures  to  be  too  narrow  and  not 
adequately  representative  of  types  of  air 
bag  systems  not  simulated  by  the  J2189 
procedure. 

The  agency  will  not  attempt  to 
develop  a  suitable  test  procediue  in 
response  to  the  petition.  Developing  a 
suitable  test  procediue  (assuming  that  it 
would  be  practicable  to  do  so)  would 
use  agency  resources  that  are  better 
spent  on  areas  that  would  result  in 
definite  safety  benefits.  Moreovep,  for 
the  reasons  stated  above,  we  believe  that 


^The  SAE  explains  in  J2189  that  the  information 
report  "addresses  only  the  effects  of  the  interactions 
between  deploying  airbags  and  child  restraint 
systems  that  would  have  been  considered  properly 
installed  and  used  in  the  right  and  center  front 
passenger  positions  before  the  advent  of  passenger 
airbags  and  may  be  properly  installed  there  in  the 
future.  Child  restraint  misuse  is  not  otherwise 
addressed  in  this  document." 


no  procedure  could  adequately  assure 
the  overall  safety  of  children.  There  is 
a  risk  of  injury  associated  with  the 
forces  imposed  by  the  air  bag  on  a  rear- 
facing  infant.^  There  are  no  such  risks 
when  the  child  is  in  the  back  seat.  Even 
in  vehicles  without  air  bags,  infants,  as 
well  as  other  occupants,  are  26  percent 
safer  against  fatality  when  seated  in  the 
rear  seat  than  in  the  front  seat.  Thus, 
even  if  air  bag  risks  could  be  completely 
controlled,  overall  safety  would  be 
diminished  if  some  infants  were 
restrained  in  the  front  seat  instead  of  in 
the  rear  seat,  which  would  occur  if 
petitioner's  suggested  amendment  was 
adopted.  Keeping  infants  restrained  in 
the  rear  seat  instead  of  in  the  front  seat 
assures  that  a  more  injurious  event 
would  not  be  substituted  for  a  less 
injurious  one.^ 

Xportation  has  argued  that  placing 
children  in  the  back  increases  the  risk 
for  crashes  because  of  the  possibility  of 
distraction  due  to  parents'  having  to 
tiUTi  to  attend  to  them.  Based  on  a 
review  of  2000  Fatal  Analysis  Reporting 
System  (PARS)  data",  a  total  of  3,946 
drivers  (or  6.9  percent  of  all  drivers 
involved  in  fatal  crashes)  were 


<*  Limits  on  the  force  levels  imposed  on  the 
dummy  indicate  an  injury  risk  assessment  above 
which  the  risk  of  injury  is  unacceptably  high.  The 
risk  of  injury  of  force  levels  below  the  threshold, 
while  lower,  still  exists. 

'  For  vehicles  with  either  (a)  no  rear  seals,  or  (b) 
rear  seats  that  are  too  small  to  accommodate  rear- 
facing  child  restraints  in  accordance  with  the 
provision  of  S4. 5.4. 1(b)  of  FMVSS  No.  208.  vehicle 
manufacturers  may  install  a  device  (an  on/off 
switch)  that  deactivates  the  air  bag  at  the  front 
passenger  [)osition.  In  addition,  under  appropriate 
circumstances,  owners  of  all  vehicles  may  obtain  an 
on/off  switch  (see  49  CFR  part  595). 

8  "Traffic  Safety  Facts  2000:  A  Compilation  of 
Motor  Vehicle  Crash  Data  From  the  Fatal  Analysis 
Reporting  System  and  the  General  Estimates 
System."  National  Highway  Tiaffic  Safety 
Administration,  National  Center  for  Statistic  and 
Analysis,  December  2001. 


determined  to  be  inattentive.  However, 
the  2000  PARS  database  does  not 
distinguish  between  various  causes  of 
inattentiveness,  such  as  talking,  eating, 
cell  phone  use,  or  attending  to  a  child 
in  either  the  front  or  rear  seat.  As  such, 
the  agency  is  unable  to  definitively 
ascertain  from  this  data  whether 
children  are  more  or  less  of  a  distraction 
in  the  front  seat  as  compared  to  the  rear 
seat.  However,  placing  children  in  rear 
seats  does  significantly  increase  the 
chances  that  the  child  will  survive  a 
crash  should  one  occur  as  noted  in  the 
preceding  paragraph. 

In  conclusion,  NHTSA  has  evaluated 
the  test  procedure  suggested  by  the 
petitioner  for  incorporation  into  the 
Federal  standard.  We  conclude  that  the 
procedure  does  not  go  far  enough  in 
assessing  the  injury  risk  posed  by  air 
bags  to  infants  in  rear-facing  restraints. 
Fiuther,  we  affirm  the  continuing  merit 
of  urging  parents  to  place  infants  in 
rear-facing  restraints  in  a  rear  seating 
position,  since  the  infants  are  safer  there 
than  in  a  front  passenger  seating 
position.  This  message  saves  lives. 

In  accordance  with  49  CFR  part  552, 
this  completes  the  agency's  review  of 
the  petition.  The  agency  has  concluded 
that  there  is  no  reasonable  possibility 
that  the  amendment  requested  by  the 
petitioner  would  be  issued  at  the 
conclusion  of  the  rulemaking 
proceeding.  Accordingly,  the  petition  is 
denied. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

Lssued  on  January  9,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-821  Filed  1-14-03;  8:45  amj 

BILLING  CODE  4910-59-P 


Notices 


Federal  Register 
Vol.  68.  No.  10 

Wednesday,  January  15.  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

TE-43  GIWW  Bankllne  Restoration 
Prelect;  Terrebonne  Parish,  Louisiana 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 

SUMMARY:  Piu-suant  to  Section  102  (2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  part  650);  the  Natvu^l 
Resovuces  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  GIWW 
Bankline  Restoration  Project, 
Terrebonne  Parish,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Gohmert,  State 
Conservationist,  Nattiral  Resources 
Conservation  Service,  3737  Government 
Street,  Alexandria,  Louisiana  71302; 
telephone  (318)  473-7751. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  the 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Donald  W.  Gohmert,  State 
Conservationist,  has  determined  that 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  will  protect  critically 
eroding  portions  of  the  southern  bank  of 
the  GIWW  that  acts  as  an  interface 
between  the  fragile  fresh  marshes  and 
the  flowing,  turbulent  water  of  the 
GIWW.  The  proposed  project  consists  of 
37,000  feet  of  bankline  restoration  and 
protection  along  the  foreshore  of  the 
southern  bank  of  the  GIWW. 


The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  varions  ' 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  collected  during  the 
environmental  assessment  are  on  file 
and  may  be  reviewed  by  contacting 
Donald  W.  Gohmert. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Donald  W.  Gohmert, 

State  Conservationist. 

(FR  Doc.  03-797  Filed  1-14-03;  8:45  am) 

BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Porter  Bayou  Watershed,  Bolivar  and 
Sunflower  Counties,  Mississippi 

AGENCY:  Natiu^  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. ' 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  being  prepared  for  Porter 
Bayou  Watershed,  Bolivar  and 
Sunflower  Counties,  Mississippi. 
FOR  FURTHER  INFORMATION  CONTACT: 
Homer  L.  Wilkes,  State  Conservationist, 
Natiual  Resources  Conservation  Service, 
Suite  1321,  A.H.  McCoy  Federal 
Building,  aOO  West  Capitol  Street, 
Jackson,  Mississippi  39269,  Telephone 
601-965-5205. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federal  assisted  action  indicates  that  the 
project  may  cause  significant  local, 
regional,  or  national  impacts  on  the 
environment.  As  a  result  of  these 
findings,  Homer  L.  Wilkes,  State 


Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is 
needed  for  this  project. 

The  project  concerns  a  watershed 
plan  to  provide  flood  protection  and 
watershed  protection.  Alternatives 
under  consideration  include 
conservation  land  treatment  using  best 
management  practices  and  channel 
work. 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Natural  Resources 
Conservation  Service  invites 
participation  and  consultation  of  agency 
individuals  that  have  special  expertise, 
legal  jurisdiction,  or  interest  in  the 
preparation  of  the  draft  environmental 
impact  statement.  Fmlher  information 
on  the  proposed  action  may  be  obtained 
from  Homer  L.  Wilkes  at  the  above 
address  or  telephone  number. 

"(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.)" 

Dated:  December  20,  2002. 
Homer  L.  Wilkes, 
State  Conservationist. 
[FR  Doc.  03-796  Filed  1-14-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-7031 

Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Granular 
Polytetrafluoroethylene  Resin  from 
Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  September  10  ,  2002,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  thirteenth  administrative 
review  of  the  antidumping  duty  order 
on  Granular  Polytetrafluoroethylene 
(PTFE)  Resin  from  Italy.  The  review 
covers  one  producer/exporter  of  the 
subject  merchandise,  Ausimont  SpA, 
and  its  U.S.  affiliate,  Ausimont  USA 
(Ausimont).  The  period  of  review  (POR) 
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is  August  1,  2000.  through  July  31.  2001. 
Based  on  our  analysis  of  comments 
received,  these  final  residts  differ  from 
the  preliminary  results.  The  final  results 
are  listed  below  in  the  Final  Results  of 
Review  section. 

EFFECTIVE  DATE:  January  15.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Schepker  or  Keith  Nickerson,  at 
(202)  482-1756  or  (202)  482-3813. 
respectively;  AD/CVD  Enforcement, 
Office  V.  Group  II.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW.  Washington.  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  10.  2002.  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  the 
thirteenth  administrative  review  of  the 
antidumping  duty  order  on  PTFE  resin 
from  Italy.  See  Notice  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Granular 
Polytetrafluoroetbylene  Resin  from  Italy, 
67  FR  57376  (September  10.  2002) 
{Preliminary  Results).  On  September  17, 
2002.  we  received  from  Ausimont  its 
response  to  sections  B  and  D  of  the 
supplemental  questionnaire. 

We  invited  parties  to  comment  on  the 
Preliminary  Results.  On  October  10. 
2002,  we  received  case  briefs  from  both 
the  petitioner,  E.I.  Dupont  de  Nemours 
&  Company  (Dupont)  and  Ausimont.  On 
October  17.  2002.  we  received  rebuttal 
briefs  from  both  Dupont  and  Ausimont. 
The  Department  rejected,  and  requested 
resubmission  of,  DuPont's  rebuttal  brief 
on  October  28.  2002.  because  that  brief 
advanced  a  new  argimient  not  present  in 
the  petitioner's  case  brief  and  not 
responsive  to  arguments  in  the 
respondent's  case  brief.  The  petitioner 
resubmitted  its  rebuttal  brief  on 
November  1,  2002.  Additionally,  on 
October  31,  2002,  the  Department  issued 
a  second  supplemental  questionnaire  to 
Ausimont.  Ausimont  submitted  its 
response  to  this  questionnaire  on 
November  14,  2002,  and  the  petitioner 
submitted  comments  on  Ausimont's 
response  on  November  25,  2002. 

A  public  hearing  was  held  on 
December  9,  2002,  at  which  the  parties 
disdflssed  the  issues  contained  in  the 
case  and  rebuttal  briefs,  as  well  as 
Ausimont's  second  supplemental 
questioimaire  response  and  the 
petitioner's  November  25,  2002, 
comments. 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
granular  PTFE  resin,  filled  or  unfilled. 


This  order  also  covers  PTFE  wet  raw 
polymer  exported  from  Italy  to  the 
United  States.  See  Final  Affirmative 
Determination;  Granular 
Pojytetrafluoroethylene  Resin  from  Italy, 
58  FR  26100  (April  30,  1993).  This  order 
excludes  PTFE  dispersions  in  water  and 
fine  powders.  Dining  the  period  covered 
by  this  review,  such  merchandise  was 
classified  luider  item  number 
3904.61.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS).  We 
are  providing  this  HTS  number  for 
convenience  and  U.S.  Customs  purposes 
only.  The  written  description  of  the 
scope  remains  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs, 
and  post-briefing  submissions,  by 
parties  to  this  administrative  review  are 
addressed  in  the  "Issues  and  Decision 
Memorandum"  (Decision 
Memorandum)  from  Bernard  T.  Carreau, 
Deputy  Assistant  Secretary,  Import 
Administration,  to  Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration,  dated  January  8,  2003, 
which  is  hereby  adopted  by  this  notice. 
Attached  to  this  notice,  as  an  appendix, 
is  a  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded 
in  the  Decision  Memorandum.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  review  and  the 
corresponding  recommendations  in  this 
memorandum,  which  is  on  file  in  the 
Central  Records  Unit  (CRU),  Room  B- 
099  of  the  main  Commerce  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  ia.ita.doc.gov. 
The  paper  copy  and  the  electronic 
version  of  the  Decision  Memorandum 
are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  made  the  following 
adjustments  to  the  calculation 
methodology  in  determining  the  final 
diunping  margins  in  the  proceeding: 

•  We  were  unable  to  calculate  the 
margin  for  a  substantial  quantity  of 
unreported  further  manufactured  sales 
and,  therefore,  we  applied  adverse  facts 
available  to  the  quantity  of  unreported 
sales.  See  Conunent  1  of  the  Decision 
Memorandum. 

•  In  calculating  both  the  costs  of 
production  for  the  cost  test  and  the 
constructed  export  price  (CEP)  profit 
ratio,  we  used  a  general  and  ' 
administrative  (G&A)  expenses  rate 
based  on  adverse  facts  available.  See 
Comment  2  of  the  Decision 
Memorandum. 

•  We  treated  home  market  "off  spec" 
sales,  which  were  reported  after  the 


preliminary  results,  as  non-prime 
merchandise,  and  did  not  compare  them 
to  U.S.  sales  of  prime  merchandise.  See 
Comment  4  of  the  Decision 
Memorandum. 

•  For  home  market  sales  with  missing 
inland  freight  expenses,  as  facts 
available,  we  applied  the  freight 
expense  from  the  most  similar  sale  in 
terms  of  customer,  product,  quantity 
and  destination.  See  Final  Results 
Calculation  Memorandum  to  Constance 
Handley  from  Vicki  Schepker  and  Keith 
Nickerson,  dated  January  8,  2003, 
{Calculation  Memorandum)  also  on  file 
in  the  CRU. 

•  We  used  Ausimont's  POR  costs, 
reported  after  the  preliminary  results,  in 
the  final  results  calculation.  See 
Calculation  Memorandum. 

•  For  further  manufactured  sales,  we 
used  the  revised  further  manufactvuing 
costs  provided  in  Ausimont's  November 
14,  2002.  supplemental  questioimaire 
response.  See  Comment  6  of  the 
Decision  Memorandum. 

•  We  made  adjustments  to  packing, 
variable  and  total  cost,  and  indirect 
selling  expense  variables,  where 
appropriate,  to  reflect  proper  currencies 
and  units  of  measure.  See  Calculation 
Memorandum. 

These  adjustments  are  discussed  in 
the  Decision  Memorandum  and  in  the 
Calculation  Memorandum. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  "if  an  interested  party  or  any  other 
person  (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  maimer  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i). 
the  administering  authority  shall, 
subject  to  section  782(d).  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  imder  this 
title."  In  addition,  section  776(b)  of  the 
Act  provides  that,  if  the  Department 
finds  that  an  interested  party  "has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  a  request  for 
information."  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  the  party  as  the  facts 
otherwise  available.  The  statute  also 
provides  that  such  an  adverse  inference 
may  be  based  on  secondary  information, 
including  information  drawn  from  the 
petition,  a  final  determination  in  an 
investigation,  any  previous 
administrative  review,  or  any  other 


information  placed  on  the  record.  In  this 
case,  the  Department  has  applied  partial 
facts  available  for  a  quantity  of 
unreported  sales  and  the  general  and 
administrative  expense  ratio.  [See  the 
Decision  Memorandum  at  comments  1 
an^  2). 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  margin  exists  for  the  period  of 
Ai^st  1,  2000,  through  July  31,  2001: 


Exporter/Manufacturer 

Weighted-Average 
Margin  Percent- 
age 

Ausimont  SpA .'. 

1208 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated 
importer-specific  assessment  rates  by 
dividing  the  dumping  margin  found  on 
the  subject  merchandise  examined  by 
the  entered  value  of  such  merchandise. 
Where  the  importer-specific  assessment 
rate  is  above  de  minimis  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  that  importer's 
entries  of  subject  merchandise.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  these  final  results  of 
review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)  of  the  Act:  (1)  for  the 
exporter/manufactm-er  covered  by  this 
review,  the  cash  deposit  rate  will  be  the 
rate  listed  above;  (2)  for  merchandise 
exported  by  producers  or  exporters  not 
covered  in  this  review  but  covered  in  a 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  in  the 
most  recent  final  results  in  which  that 
producer  or  exporter  participated;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review  or  in  any  previous  segment  of 
this  proceeding,  but  the  producer  is,  the 
cash  deposit  rate  will  be  that  established 
for  the  producer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  final  results  in  which  that 
producer  participated;  and  (4)  if  neither 
the  exporter  nor  the  producer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  46.46  percent, 


the  "All  Others"  rate  established  in  the 
less-than-fair-value  investigation  (53  FR 
26096,  July  11,  1988).  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402  (f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred,  and  in  the 
subsequent  assessment  of  double 
antidimiping  duties. 

This  notice  also  is  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  \he  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  these 
results  and  notice  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  January  8.  2003. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

1 .  Unreported  further  manufactured 
sales 

2.  Calculation  of  the  CEP  profit  ratio 

3.  Application  of  the  special  rule 

4.  Treatment  of  sales  of  off-spec    ' 
merchandise 

5.  Treatment  of  negative  margins 

6.  Packing  expenses  for  further 
manufactured  sales 

7.  Issuance  of  draft  final  results 

8.  Factory  overhead  and  G&A  expenses 
for  further  manufactiu^d  sales 

(FR  Doc.  03-883  Filed  1-14-03;  8:45  am) 

BILUNG  CODE  3S1(M>S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Overseas  Trade  Missions 

agency:  International  Trade     ' 
Administration,  Department  of 
Commerce. 
action:  Notice. 


SUMMARY:  The- Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  below  listed  overseas  trade 
missions.  For  a  more  complete 
description,  obtain  a  copy  of  the 
mission  statement  from  the  Project 
Officer  indicated  below. 

U.S.  Automotive  Parts  and  Components 
Business  Development  Mission  to 
Russia 

Moscow,  Samara  and  Togliatti,  April 
6-12,  2003,  Recruitment  closes  on 
February  14,  2003.  • 

For  further  information  contact:  Ms. 
Phyllis  Bradley,  U.S.  Department  of 
Commerce,  telephone  202-482-2085,  or 
e-mail  to 

Phyllis.Bmdley@mail.doc.gov — or,  in 
Russia,  Mr.  Geoffrey  Cleasby,  U.S. 
Embassy,  Moscow,  telephone  7-095- 
737-5030,  fax  7-095-737-5033,  or  e- 
mail  to  Geoffrey.Cieasby@mail.doc.gov 

Aerospace  Executive  Service  at  Latin 
America  Defentech — Fourth 
International  Exhibition  &  Conference 
on  Defense  Technology 

Rio  de  Janeiro,  Brazil,  April  22-24, 
2003,  Recruitment  closes  on  March  10, 
2003. 

For  further  information  contact:  Mr. 
Jason  Sproule,  U.S.  Department  of 
Commerce,  telephone  949-660-1688. 
ext.  151,  or  e-mail  to 
Jason.Sproule@mail.doc.gov 

Assistant  Secretarial  Business 
Development  Mission  to  Morocco  and 
Egypt 

Casablanca,  Rabat  and  Cairo,  May  25- 
June  2,  2003,  Recruitment  closes  on 
March  12,  2003. 

For  further  information  contact:  Ms. 
Caroline  McCall,  U.S.  Department  of 
Commerce,  telephone  202-482-2499,  or 
e-mail  to  Trade.Missions@mail.doc.g6v 

Aerospace  Executive  Service  Program 
at  the  Paris  Air  Show 

Paris,  France,  June  16-18,  2003, 
Recruitment  closes  on  April  18,  2003. 

For  further  information  contact:  Ms. 
Danielle  Dooley,  U.S.  Department  of 
Commerce,  telephone  303-844-6623, 
ext.  14,  or  e-mail  to 
Danielle.Dooley@mail.doc.gov 

Medical  Device  Trade  Mission  to 
Panama,  Guatemala  and  Honduras 

Panama  City,  Guatemala  City  and 
Tegucigalpa,  July  13-19,  2003, 
Recruitment  closes  on  May  16,  2003. 

For  further  information  contact:  Mr. 
Steven  Harper,  U.S.  Department  of 
Commerce,  telephone  202-482-2991,  or 
e-mail  to  Steven_Harper@ita.doc.gov 

Recruitment  and  selection  of  private 
sector  participants  for  these  trade 
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missions  will  be  conducted  according  to 
the  Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Missions  dated  March  3.  1997. 
'  For  further  information  contact:  Mr. 
Thomas  Nisbet,  U.S.  Department  of 
Commerce,  telephone  202-482-5657,  or 
e-mail  Tom_Nisbet@ita.doc.gov 

Dated:  lanuary  9,  2003. 
Thomas  H.  Nisbet, 

Director.  Export  Promotion  Coordination, 

Office  of  Planning.  Coordination  and 

Management. 

(FR  Doc.  03-86.T  Filed  1-14-03;  8:45  am) 

BILUNG  CODE  3S10-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Jointly  Owned  Invention  Available  for 
Licensing 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  jointly  owned 
invention  available  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
jointly  owned  by  the  U.S.  Government, 
as  represented  by  the  Department  of 
Commerce,  and  JMAR  Research,  Inc. 
The  Department  of  Commerce's 
ownership  in  this  invention  is  available 
for  licensing  in  accordance  with  35 
U.S.C.  207  and  37  CFR  part  404  to 
achieve  expeditious  commercialization 
of  results  of  federally  funded  research 
and  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Office  of 
Technology  Partnerships,  Attn:  Mary 
Clague,  Building  820,  Room  213, 
Gaithersburg,  MD  20899.  Information  is 
also  available  via  telephone:  301-975- 
4188,  e-mail:  mclague@nist.gov,  or  fax: 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  number  and  title  for  invention  as 
indicated  below. 

SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  invention  for  purposes 
of  commercialization.  The  invention 
available  for  licensing  is:  [Docket  No.: 
99-027US1 

Title:  Parallel  X-ray  Nanotomography. 

Abstract:  An  apparatus  for 
nanotomography  uses  an  x-ray  source 
comprising  a  laser  generated  plasma.  X- 
rays  generated  in  the  x-ray  source  are 
collected  and  focused  using  a  collector 


optic  onto  a  sample.  The  collector  optic 
is  preferably  comprised  of  Wolter  optics 
combining  reflection  off  an  ellipsoid 
with  a  reflection  off  a  hyperboloid.  X- 
rays  emitted  from  the  sample  are 
focused  with  an  objective  lens  assembly. 
The  objective  lens  assembly  includes  an 
array  of  fresnel  zone  plates.  An  image 
formation  and  acquisition  apparatus 
form  an  image  based  on  the  received  X- 
rays.  The  array  of  fresnel  zone  places  is 
an  important  feature  of  the  invention,  as 
the  array  dramatically  improves  the 
intensity  of  the  x-rays  reaching  the 
detector  over  a  conventional  objective 
lens.  A  laser-based  x-ray  source  is  also 
key  to  the  invention,  generating  an  x-ray 
beam  of  sufficient  intensity  to  provide 
sufficient  counting  statistics  for  a 
tomographic  reconstruction  to  be 
obtained. 

Dated:  January  8,  2003. 
Karen  H.  Brown, 
Deputy  Director. 
|FR  Doc.  03-774  Filed  1-14-03;  8:45  am] 

BILLING  CODE  3S10-1»-P 


DEPARTMENT  OF  COMMERCE 

National  institute  of  Standards  and 
Technology 

Manufacturing  Extension  Partnership 
National  Advisory  Board 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Piusuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Manufacturing  Extension  Partnership 
National  Advisory  Board  (MEPNAB), 
National  Institute  of  Standards  and 
Technology  (NIST),  will  meet  Thursday, 
January  30,  2003,  from  8  a.m.  to  3:30 
p.m.  The  MEPNAB  is  composed  of  nine 
members  appointed  by  the  Director  of 
NIST  who  were  selected  for  their 
expertise  in  the  area  of  industrial 
extension  and  their  work  on  behalf  of 
smaller  manufacturers.  The  Board  was 
established  to  fill  a  need  for  outside 
input  on  MEP.  MEP  is  a  unique  program 
with  over  60  centers  across  the  country 
serving  America's  360,000  small 
manufacturers.  The  centers  are  true 
federal  state  partnerships  using  federal, 
state  and  local  funds  to  provide 
services.  The  Board  works  closely  with 
MEP  to  provide  input  and  advice  on 
MEP's  programs,  plans,  and  policies. 
The  piu-pose  of  this  meeting  is  to  update 
the  board  en  the  latest  program 
developments  at  MEP  and  for  the  Board 
to  discuss  futiue  strategic  direction  of 


the  program  and  its  current  plans.  The 
agenda  will  include  a  briefing  on  the 
state  and  health  of  the  system  under  the 
current  state  of  the  budget  while  under 
a  continuing  resolution,  a  report  on  the 
National  Brand  Meeting  in  December 
2002  and  the  status  across  the  system 
and  a  new  direction  at  MEP  to  set  up  a 
Research  team  to  delve  into  the  area'  of 
the  importance  of  manufacturing  in  the 
U.S.  economy.  All  visitors  to  the 
National  Institute  of  Standards  and 
Technology  site  will  have  to  pre-register 
to  be  admitted.  Anyone  wishing  to 
attend  this  meeting  must  register  48 
hours  in  advance  in  order  to  be 
admitted.  Please  submit  your  name, 
time  of  arrival,  email  address  and  phone 
number  to  Carolyn  Peters  no  later  than 
Monday,  January  27,  and  she  will 
provide  you  with  instructions  for 
admittance.  Mrs.  Peter's  email  address 
is  carolyn.peters@nist.gov  and  her 
phone  number  is  301/975-5607. 
DATES:  The  meeting  will  convene 
January  30,  2003  at  8  a.m.  and  will 
adjourn  at  3:30  p.m.  on  January  30, 
2003. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Employee's  Lounge,  Administration 
Building,  at  NIST,  Gaithersburg, 
Maryland  20899.  Please  note  admittance 
instructions  under  SUMMARY  paragraph. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Acierto,  Senior  Policy  Advisor, 
Manufacturing  Extension  Partnership, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  Maryland 
20899-4800,  telephone  number  (301) 
975-5033. 

Dated:  January  8,  2003. 
Karen  H.  Brown, 
Deputy  Director. 

(FR  Doc.  03-775  Filed  1-14-03;  8:45  am) 
BILLING  CODE  3510-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Doc.  No.  030109006-3006-01, 1.D.  010903B] 

Taking  and  Importing  of  Marine 
Mammals;  Decision  Regarding  the 
Impact  of  Purse  Seine  Fishing  on 
Depleted  Dolphin  Stocks 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Notice. 

SUMMARY:  This  Notice  announces  that 
on  December  31,  2002,  the  Assistant 
Administrator  for  the  National  Marine 
Fisheries  Service,  on  behalf  of  the 
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Secretary  of  Comiherce,  determined  that 
the  chase  and  intentional  deployment 
on  or  encirclement' of  dolphins  with 
purse  seine  nets  is  not  having  a 
significant  adverse  impact  on  depleted 
dolphin  stocks  in  the  Eastern  Tropical 
Pacific  Ocean  (ETP).  This  finding 
determines  the  definition  of  dolphin- 
safe  for  tima  products  containing  tima 
harvested  in  the  ETP  by  purse  seine 
vessels  with  carrying  capacity  greater 
than  400  short  tons  and  sold  in  the 
United  States. 

DATES:  This  finding  became  effective 
December  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  R.  Le  Boeuf,  Office  of  Protected 
Resources,  NOAA  Fisheries,  1315  East- 
West  Highway,  Silver  Spring,  Maryland, 
20910.  301-713-2322,  ext.  156. 
SUPPLEMENTARY  INFORMATION:  The 
Marine  Mammal  Protection  Act  and  the 
Dolphin  Protection  Consiuner 
Information  Act  (DPCIA),  as  amended 
by  the  International  Dolphin 
Conservation  Program  Act,  require  the 
Secretary  of  Commerce  to  conduct 
specified  scientific  research  and  make  a 
finding,  based  on  the  results  of  that 
research,  information  obtained  under , 
the  International  Dolphin  Conservation 
Program,  and  any  other  rielevant 
information,  as  to  whether  the 
intentional  deployment  on  or 
encirclement  of  dolphins  with  purse 
seine  nets  is  having  a  "significant 
adverse  impact"  on  any  depleted 
dolphin  stock  in  the  ETP. 

Cm  December  31,  2002,  the  Assistant 
Administrator  for  the  National  Marine 
Fisheries  Service,  on  behalf  of  the 
Secretary  of  Commerce,  determined  that 
the  chase  and  intentional  deployment 
on  or  encirclement  of  dolphins  with 
pmse  seine  nets  is  not  having  a 
significant  adverse  impact  on  depleted 
dolphin  stocks  in  the  ETP.  A  copy  of  the 
finding  and  the  rationale  supporting  the 
finding  are  set  forth  below.  Copies  of 
supporting  documentation  referenced  in 
the  rationale  may  be  found  on  the 
Internet  at  http://www.ninfs.noaa.gov/ 
protjes/PR2/Tuna_Dolphin/ 
tunadolphin.html. 

This  finding  determines  the  definition 
of  dolphin-safe  for  tuna  products 
containing  tima  harvested  in  the  ETP  by 
purse  seine  vessels  with  carrying 
capacity  greater  than  400  short  tons  and 
sold  in  the  United  States.  As  a  result  of 
this  finding,  the  dolphin-safe  labeling 
standard  shall  be  that  prescribed  by 
section  {h)(l)  of  the  DPCIA.  Therefore, 
dolphins  can  be  encircled  or  chased,  but 
no  dolphins  can  be  killed  or  seriously 
injured  in  the  set  in  which  the  tuna  was 
harvested. 

DATES:  This  finding  was  effective 
December  31,  2002. 


bated:  January  9.  2003. 
William  T.  Hogarth, 

Assistant  Administrator,  National  Marine 
Fisheries  Service. 

Final  Finding  Required  by  the  Dolphin 
Protection  Consumer  Information  Act, 
16  U.S.C.  1385(g)(2). 

The  Dolphin  Protection  Consumer 
Information  Act  (DPCIA)  requires  the 
Secretary  of  Commerce  (Secretary)  to 
make  a  final  finding  by  December  31, 
2002  on  whether  the  intentional 
deployment  on  or  the  encirclement  of 
dolphin  with  purse  seine  nets  is  having 
a  significant  adverse  impact  on  any 
depleted  dolphin  stock  in  the  Eastern 
Tropical  Pacific  (ETP)  region.  16  U.S.C. 
1385(g)(2)  The  authority  to  make  the 
finding  has  been  delegated  to  the  NOAA* 
Assistant  Administrator  for  Fisheries. 
Based  on  the  information  reviewed,  I 
hereby  find  the  intentional  deployment 
on  or  encirclement  of  dolphin  with 
pinse  seine  nets  in  not  having  a 
significant  adverse  effect  on  any 
depleted  dolphin  stock  in  the  blP. 

Summary 

Since  the  late  1950's,  the  predominant 
tuna  fishing  method  in  the  ETP  has  been 
to  encircle  schools  of  dolphins  with  a 
purse  seine  fishing  net  to  capture  the 
tima  concentrated  below.  Hundreds  of 
thousands  of  dolphins  died  as  a  result 
of  this  practice  in  the  early  years  of  this 
fishery.  Marine  Mammal  Protection  Act 
(MMPA)  provisions,  improved  fishing 
techniques,  and  international 
cooperation  have  resulted  in  greatly 
reduced  dolphin  mortality. 

In  1997,  the  MMPA  and  the  DPCIA 
were  amended  by  the  International 
Dolphin  Conservation  Program  Act 
(IDCPA),  to  require  the  Secretary  to 
conduct  specified  scientific  research 
and  make  a  finding,  based  on  the  results 
of  that  research,  information  obtained    ' 
imder  the  International  Dolphin 
Conservation  Program  (IDCP),  and  any 
other  relevant  information,  whether  the 
intentional  deployment  on  or 
encirclement  of  dolphins  with  purse 
seine  nets  is  having  a  "significant 
adverse  impact"  on  any  depleted 
dolphin  stock  in  the  ETP.  This  finding 
changes  the  dolphin-safe  labeling 
standard  as  it  applies  to  fiina  harvested 
in  the  ETP  by  purse  seine  vessels  with 
carrying  capacity  greater  than  400  short 
tons  and  sold  in  the  United  States.  The 
finding  must  be  made  by  December  31, 
2002,  and  the  research  findings  must  be 
submitted  to  Congress  within  90  days. 

To  arrive  at  a  finding,  NOAA 
Fisheries,  in  consultation  with  the 
Marine  Mammal  Commission  (MMC) 
and  the  Inter- American  Tropical  Tuna 
Commission  (LATTC),  conducted  "a 
study  of  the  effect  of  intentional 


encirclement  (including  chase)  on 
dolphins  and  dolphin  stocks 
incidentally  taken  in  the  coinse  of  purse 
seine  fishing  for  yellowfin  tuna  in  the 
ETP."  Based  on  the  research  results  and 
the  other  best  available  information,  I 
have  concluded  that  the  intentional 
deployment  on  or  encirclement  of 
dolphins  with  pinse  seine  nets  is  not 
having  a  significant  adverse  impact  on 
depleted  dolphin  stocks  in  the  ETP. 
This  finding  means  that  the  dolphin- 
safe  labeling  standard  shall  be  that 
prescribed  by  section  (h)(1)  of  the 
DPCIA.  Therefore,  dolphin-safe  means 
that  dolphins  can  be  encircled  or 
chased,  but  no  dolphins  can  be  killed  or 
seriously  injured  in  the  set  in  which  the 
tuna  was  harvested.  This  finding  will 
become  effective  immediately. 

A  Federal  Register  Notice  will  be 
published  containing  more  information 
on  this  finding.  The  Final  Science 
Report  will  be  submitted  to  Congress 
within  90  days. 

December  31,  2002. 
William  T.  Hogarth,  Ph.D., 

Assistant  Administrator  for  Fisheries. 

Organized  Decision  Process  (ODP) 
Development  and  Analysis 

Background 

The  Marine  Mammal  Protection  Act 
(MMPA)  and  the  Dolphin  Protection 
Consumer  Information  Act  (DPCIA),  as 
amended  by  the  International  Dolphin 
Conservation  Program  Act  (IDCPA), 
require  the  Secretary  of  Commerce  to 
conduct  specified  scientific  research 
and  make  a  finding,  based  on  the  results 
of  that  research,  information  obtained 
under  the  International  Dolphin 
Conservation  Program  (IDCP),  and  any 
other  relevant  information,  as  to 
whether  or  not  the  intentional 
deployment  on  or  encirclement  of 
dolphins  with  purs^  seine  nets  is  having 
a  "significant  adverse  impact"  on  any 
depleted  dolphin  stock  in  the  eastern 
tropical  Pacific  Ocean  (ETP).  The 
Secretary's  finding  serves  as  the  basis 
for  determining  the  definition  of 
"dolphin-safe"  as  applicable  to  tuna 
harvested  by  purse  seine  vessels  with 
carrying  capacities  of  greater  than  400 
short  tons  operating  in  the  ETP.  Further, 
the  DPCIA  required  the  Secretary  to 
make  an  initial  finding  in  1999,  and  a 
final  finding  no  later  than  December  31, 
2002. 

On  April  29,  1999,  the  National 
Marine  Fisheries  Service  (NOAA         ' 
Fisheries),  on  behalf  of  the  Secretary, 
made  an  initial  finding  that  there  was 
insufficient  evidence  at  that  time  to 
determine  whether  th^  deployment  on 
and  encirclement  of  dolphins  by  the 
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tuna  purse  seine  fishery  was  having  a 
significant  adverse  impact  on  any 
depleted  dolphin  stock  in  the  ETP  (64 
FR  24590).  Also  in  199»,  NOAA 
Fisheries  submitted  a  Report  to 
Congress  containing  the  preliminary 
research  findings  to  support  that  initial 
finding.  That  Report  also  described  a 
decision  analysis  framework  to  evaluate 
quantitatively  the  various  types  of 
information  gathered  in  the  required 
studies  in  order  to  make  the  initial 
finding.  The  U.S.  District  Court  for  the 
Northern  District  of  California,  in 
Browerw.  Daley.  93  F.  Supp.  2d  1071  (N. 
D.  Ca.  2000).  set  aside  the  1999 
determination,  and  that  ruling  was 
affirmed  by  the  Ninth  Circuit  Court  of 
Appeals  in  Brower  v.  Evans,  257  F.  3d 
1058  (9th  Cir.  2001). 

The  final  research  results  provide 
substantially  more  information  to 
support  the  final  finding  than  was 
available  for  the  initial  finding  in  1999. 
Some  of  this  new  information  includes: 
updated  dolphin  abundance  data, 
updated  mortality  estimates  based  on 
observer  data,  an  updated  review  of 
scientific  literatm«  on  stress  in  marine 
mammals,  results  from  a  necropsy  study 
of  dolphins  killed  in  the  fishery,  a 
review  of  historical  demographic  and 
biological  data  related  to  dolphins 
involved  in  the  fishery,  results  from  the 
chase-recapture  experiment,  as  well  as 
information  regarding  variability  in  the 
biological  and  physical  parameters  of 
the  ETP  ecosystem  over  time.  In  making 
the  final  finding,  all  research  required 
by  the  IDCPA  was  completed  and 
considered. 

To  accommodate  this  newly  available 
scientific  information  and  ensure 
transparency  in  the  development  of  its 
decision,  NOAA  Fisheries  revised  its 
decision-making  process  for  the  final 
finding.  On  February  15,  2002,  NOAA 
Fisheries  published  a  proposed 
Organized  Decision  Process  (ODP)  in 
the  Federal  Register.  The  ODP  was 
designed  to  establish  a  framework  for 
making  the  final  finding.  Comments 
were  received  on  this  proposal  from  the 
Inter- American  Tropical  Tuna 
Commission  (lATTC),  the  Marine 
Mammal  Commission  (MMC), 
environmental  organizations,  the  U.S. 
and  the  foreign  tima  industries, 
members  of  the  public,  the  U.S. 
Departments  of  State  and  Justice,  two 
members  of  the  U.S.  Congress,  and 
several  foreign  nations,  among  others 
After  careful  consideration  of  these 
comments,  NOAA  Fisheries  made 
revisions,  as  appropriate,  and,  on 
August  23,  2002.  adopted  a  final  ODP 

The  ODP  differs  from  the  previous 
decision  frameworic  primarily  in  that  it 
takes  into  account  different  levels  of 


uncertainty  inherent  in  research  of  this 
natiu-e.  The  ODP  allows  the  Secretary  to 
consider  many  different  types  of  the 
information  in  light  of  the  uncertainty 
and  appropriately  weigh  the 
information  based  on  the  level  of 
confidence  that  exists  for  the 
information.  The  ODP  is  also  distinct 
from  NOAA  Fisheries'  earlier  decision 
framework  in  that  it  includes  a 
mechanism  for  weighing  information 
based  on  high  standards  for  determining 
what  is  the  best  information  available. 
As  prescribed  by  the  ODP,  the  weight 
given  to  the  available  scientific 
information  will  be  determined  by  the 
degree  to  which  it  meets  the  following 
elements:  (1)  Relevance,  (2)  timeliness, 
(3)  passed  independent  peer-review, 
and  (4)  available  to  NOAA  Fisheries  for 
verification. 

The  ODP  defined  the  terms  included 
in  the  weighting  criteria.  "Relevance" 
was  defined  to  mean  the  scientific 
information  is  pertinent  to  the  use  of  the 
information.  "Timeliness"  was  defined 
to  mean  the  relevancy  of  scientific 
information  least  degraded  by  the 
passage  of  time.  "Passed  independent 
peer  review"  was  defined  to  mean  the 
scientific  information  has  been 
published  in  a  refereed  scientific  journal 
in  its  field  or  independently  read  and 
criticized  in  writing  by  at  least  two 
peers;  the  criticism  was  disposed  of 
either  by  acceptance  or  rebuttal,  as 
appropriate  by  the  author(s);  and  the 
disposition  of  the  criticism  by  the 
author{s)  was  independently 
determined  to  be  appropriate  and 
adequate.  Verification  was  defined  to 
mean  that  the  data,  procedures, 
methods,  equipment,  mathematics, 
statistics,  models,  computer  software, 
and  anything  else  used  to  produce  the 
scientific  information  are  to  be 
submitted  to  NMFS  in  a  timely  manner 
such  that  the  scientific  information  may 
be  replicated  or  rejected.  For  the  final 
finding,  "in  a  timely  manner"  was 
stated  in  the  ODP  as  being  material 
received  as  of  May  1,  2002. 

The  NOAA  Fisheries'  ODP  considers 
separate  measiu^s  of  fishery  and 
environmental  effects  on  dolphins, 
consisting  of  a  series  of  questions  for 
consideration  in  reaching  the  final 
finding.  They  are  as  follows:  (1)  The 
Ecosystem  Question;  (2)  the  Direct 
Mortality  Question;  (3)  the  Indirect 
Effects  Question;  and  (4)  the  Growth 
Rate  Question.  For  the  Direct  Mortality 
and  the  Growth  Rate  Questions,  there 
are  basic  thresholds  in  the  ODP  that 
result  in  a  "yes"  or  "no"  answer.  If  the 
answer  to  the  Direct  Mortality  Question 
is  "yes",  then  the  Secretary  will 
conclude  that  the  fishery  is  having  a 
significant  adverse  impact.  Similarly,  if 


the  answer  to  the  Growth  Rate  Question 
is  "no",  then  the  Secretary  will 
conclude  that  the  fishery  is  having  a 
significant  adverse  impact.  Conversely, 
a  "no"  and  a  "yes"  answer,  respectively, 
would  result  in  a  finding  of  no 
significant  adverse  impact.  For  the 
Ecosystem  and  the  Indirect  Effects 
Questions,  the  Secretary  will  review  the 
available  information  as  well  as  the 
evidence  presented  by  members  of  two 
expert  panels  in  reaching  final 
conclusions.  The  questions  found  in  the 
ODP,  along  with  the  information  used  to 
reach  the  appropriate  answers  and 
rationale  for  each,  are  foimd  below. 


Research  Conducted  Pursuant  to 
Section  304(a)  of  the  MMPA 

Pm-suant  to  section  304(a)  of  the 
MMPA,  NOAA  Fisheries  completed  four 
years  of  specified  research  to  support 
the  Secretary's  finding  regarding  the 
impact  of  the  tuna  purse  seine  fishery 
on  depleted  dolphin  stocks  in  the  ETP, 
in  consultation  with  the  MMC  and  the 
lATTC.  The  research  program  was 
broadly  structured  to  include  four 
components:  abimdance  estimation, 
ecosystem  studies,  stress  and  other 
fishery  effect  studies,  and  stock 
assessment.  The  results  of  the  required 
research  were  subjected  to  rigorous, 
independent  peer  reviews  to  ensure  that 
the  Secretary  is  provided  with 
information  of  the  highest  caliber  in 
making  the  final  finding.  NOAA 
Fisheries  will  submit  these  results  in  its 
Final  Science  Report  to  Congress  within 
90  days  of  the  finding.  A  brief  summary 
of  each  of  the  major  categories  of 
research  follows. 

Abundance  Estimation.  Knowledge  of 
dolphin  population  levels  is  key  to 
understanding  the  overall  status  of  these 
stocks.  Current  dolphin  abundance 
estimates  were  derived  from  research 
vessel  surveys  conducted  in  the  ETP 
during  1998, 1999,  and  2000,  using 
improved  analytical  methods  for 
abiuidance  estimation.  Survey  data  from 
nine  earlier  abimdance  surveys  dating 
back  to  1979  were  also  re-anaJyzed 
using  these  new  methods.  This  time 
series  of  abundance  estimates  provides 
the  core  information  for  evaluations  of 
trends,  population  growth  rates,  and 
ultimately  stock  assessment  analyses  for 
the  three  depleted  dolphin  stocks. 

Ecosystem  Studies.  For  a  long-lived 
animal  such  as  a  dolphin,  carrying 
capacity  is  more  likely  to  be  affected  by  ■ 
long-term  (over  decades)  changes  rather 
than  those  occurring  short-term  (inter- 
annual  or  seasonal).  NOAA  Fisheries' 
ecosystem  studies  focused  on 
investigations  of  temporal  variation  in 
as  many  parts  of  the  ETP  ecosystem  as 
possible.  These  included  physical  and 
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biological  oceanography,  a  range  of 
trophic  levels  from  the  lowest 
(phytoplankton)  to  the  highest  (top 
predators),  and  as  many  species  within 
each  trophic  level  as  possible. 

Stress  and  Other  Indirect  Fishery 
Effects.  Stress  studies  are  also  mandated 
by  the  MMPA  amendments  to  address 
the  concern  that  chase  and  encirclement 
during  fishing  operations  might  affect 
dolphins  in  ways  that  might  not 
necessarily  result  in  their  immediate 
and  observable  death  in  the  nets,  but 
that  could  impede  recovery.  These  are 
often  called  "cryptic"  effects.  Four 
related  research  projects  generally 
teiroed  "stress  studies"  were 
specifically  required  by  U.S.  law  to 
study  the  effect  of  intentional 
encirclement  on  dolphins  and  dolphin 
•  stocks:  a  stress  literature  review,  a 
necropsy  study,  a  review  of  historical 
data,  and  a  field  study  involving  the 
repeated  chasing  and  capturing  of 
dolphins.  The  key  lines  of  investigation 
included  research  on  potential 
separation  of  dolphin  cows  and  calves, 
measurement  of  acute  and  chronic 
physiological  effects  that  could  result  in 
injury  or  death,  observation  of 
behavioral  responses  to  fishing 
activities,  and  estimation  of  the  average 
number  of  times  a  dolphin  might  be 
chased  and  encircled  per-year  per-stock. 

Stock  Assessments.  The  final 
component  of  the  research,  the  stock 
assessment  modeling,  provides 
quantitative  estimates  of  dolphin 
population  grovirth  rates  and  depletion 
levels,  as  well  as  a  framework  for  testing 
hypotheses  about  the  effects  on 
dolphins  of  changes  in  carrying  capacity 
and  potential  fishery  effects.  Of  primary 
interest  was  an  evaluation  of  the  current 
population  size  relative  to  the 
population  size  that  can  be  sustained  by 
the  ecosystem  in  the  absence  of  hiunan- 
induced  mortality.  This  has  a  direct 
bearing  on  the  potential  rate  of  recovery 
for  these  depleted  stocks  and  provides 
a  means  of  evaluating  the  observed 
population  growth  rate  in  the  context  of 
the  ecosystem  and  uncertainties 
associated  with  the  estimates  of 
abundance  and  mortality. 
Unfortimately,  this  question  cannot  be 
addressed  for  coastal  spotted  dolphins 
because  historical  estimates  of  mortality 
and  abundance  are  not  available  for  this 
stock. 

Information  Obtained  Under  the  IDCP 
and  Other  Relevant  Information 

Pm-suant  to  the  MMPA,  the  Secretary 
is  also  required  to  consider 
"information  obtained  under  the  IDC?" 
and  "other  relevant  information"  when 
making  the  final  finding.  To  this  end, 
NOAA  Fisheries  worked  with  the 


lATTC  to  obtain  various  types  of 
information  relevant  to  this  decision. 
This  information  included  data  on  the 
number  of  dolphin  sets  made  by  the 
fishery  and  dolphin  mortality  reported 
by  the  lATTC  observer  program,  among 
other  things. 

NOAA  Fisheries  also  invited 
interested  members  of  the  public  to 
submit  such  information  for 
consideration.  In  order  to  properly 
assess  and  evaluate  this  outside 
information  with  sufficient  time  for 
making  the  finding  by  the  date  required 
in  the  statute  (December  31,  2002),  the 
deadline  for  submission  of  information 
was  May  1,  2002.  For  the  purposes  of 
weighing  outside  information,  NOAA 
Fisheries  determined  that  information 
submitted  by  the  deadline  was 
submitted  in  a  timely  manner  and  is 
given  greater  weight  than  information 
that  was  submitted  after  this  deadline. 
There  was  only  one  submission  of 
outside  scientific  information  by  May  1 , 
2002.  This  consisted  of  a  review  by  the 
lATTC  of  three  previously  published 
NOAA  Fisheries  papers  on  the  subject 
of  dolphin  stress  and  other  indirect 
effects  of  the  tuna  purse  seine  fishery  on 
dolphins.  NOAA  Fisheries  considers  the 
review  relevant,  since  it  was  received  in 
a  timely  manner  and  was  able  to  be 
evaluated  and  verified.  The  document  is 
currently  under  review  with  a  scientific 
journal,  but  otherwise  has  not  been 
independently  peer  reviewed. 

NOAA  Fisheries  submitted  its  Final 
Science  Report  to  the  LATTC  and  the 
MMC  for  their  review  as  a  mechanism 
by  which  to  provide  the  Secretary  with 
the  best  information  in  making  the  final 
finding.  NOAA  Fisheries  received 
general  comments  bom  the  MMC.  The 
LATTC  submitted  comments  pertaining 
to  the  NOAA  Fisheries  Science  Report, 
as  well  as  additional  information  and 
analyses.  NOAA  Fisheries  considers  this 
information  relevant,  although  it  was 
not  able  to  thoroughly  evaluate  and 
verify  the  information.  NOAA  Fisheries 
did,  however,  prepare  a  cursory 
assessment  of  the  LATTC's  comments  for 
consideration.  In  summary,  the  LATTC's 
comments  include  in-depth  analyses  of 
relevant  information  and  specific 
comments  pertaining  to  the  analysis  and 
interpretation  of  information  by  NOAA 
Fisheries.  The  lATTC's  response  also   - 
concludes  that  the  fishery  is  not  having 
a  significant  adverse  impact  on  depleted 
dolphin  stocks  in  the  ETP.  The  MMC's 
comments  concluded  that  there  is 
insufficient  evidence  to  determine  that 
the  fishery  is  not  having  a  significant 
impact  on  depleted  stocks  and  that  there 
is  only  inconclusive  evidence  that  the 
intentional  chase  and  encirclement  of 
dolphins  by  the  fishery  is  having 


adverse  iAipacts  on  the  recovery  of 
dolphin  stocks.  While  this  information 
is  relevant  and  was  considered  in 
making  the  finding,  it  cannot  be 
weighed  as  heavily  as  the  information 
contained  in  NOAA  Fisheries'  Final 
Science  Report. 

Expert  Panels 

NOAA  Fisheries  appointed  two 
panels  of  independent  scientific  experts 
to  provide  individual  opinions 
regarding  the  answers  to  the  Ecosystem 
and  the  Indirect  Effects  questions  as  a 
means  of  assisting  in  answering  the  two 
questions  in  the  ODP  for  which  there 
are  the  most  complex  and/or  uncertain 
data  (67  FR  31279).  The  panelists  were 
nominated  by  the  public,  with  the  help 
of  several  scientific  and  professional 
societies,  and  were  chosen  by  a 
committee  of  individuals  which 
included  representatives  from  NOAA 
Fisheries,  the  LATTC,  the  MMC,  and  an 
independent  scientific  body.  The 
individual  experts  based  their  opinions 
on  a  review  of  the  results  from  the 
required  research  program,  information 
obtained  under  the  IDCP,  and  other 
relevant  information,  along  with  the 
expert  knowledge- that  these  individuals 
possess  as  leaders  in  their  respectivie 
fields. 

Analysis 

The  Ecosystem  Question.  During  the 
period  of  the  fishery,  has  the  carrying 
capacity  of  the  ETP  for  dolphins 
declined  substantially  or  has  the 
ecological  structiu^e  of  the  ETP  changed 
substantially  in  any  way  that  coidd 
impede  depleted  dolphin  stocks  from 
growing  at  rates  expected  in  a  static 
ecosystem?  Or  has  the  canying  capacity 
increased  substantially  or  has  the 
ecological  structure  changed  in  any  way 
that  could  promote  depleted  dolphin 
stocks  to  grow  at  rates  faster  than 
expected  in  a  static  ecosystem? 

Changes  in  an  ecosystem  can 
fundamentally  affect  the  carrying 
capacity  of  a  species  that  inhabits  that 
ecosystem.  Changes  that  adversely  affect 
the  habitat  of  a  species,  including  its 
prey,  likely  will  result  in  a  decrease  in 
the  carrying  capacity  of  that  species.  For 
depleted  species,  such  adverse  changes 
also  vfill  likely  slow  the  rate  at  which 
these  species  recover. 

Because  substantial  changes  in  an 
ecosystem  can  affect  a  depleted 
population  or  stock's  recovery,  the  ODP 
considers  scientific  evidence  of  whether 
a  significant  ecosystem  change  has 
occurred  in  the  ETP  and  if  so,  how  that 
change  may  be  impacting  depleted 
dolphin  stocks.  In  considering  the 
possible  effects  of  ecosystem  changes, 
NOAA  Fisheries  collected  or  reviewed 
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physical  and  biological  oceanography 
data,  including  information  on  a  range 
of  trophic  levels  from  the  lowest 
(phytoplankton)  to  the  highest  (top 
predators),  and  as  many  species  within 
each  trophic  level  as  possible.  NOAA 
Fisheries  also  solicited  the  opinions 
from  members  of  a  separate  Ecosystems 
Panel,  comprised  of  independent 
scientific  experts  in  biological 
oceanography  and  ecology. 

Available  scientific  information 
reveals  the  existence  of  periodic,  low 
frequency  changes  within  the  ETP. 
These  longer,  decadal-changes  are 
evident  from  sea  surface  temperature 
data  beginning  in  1901.  Notably,  a  shift 
occurred  in  the  late  1970s  that  was 
detected  throughout  the  Pacific  Ocean. 
Changes  at  that  time  in  the  physical 
environment  and  in  biological 
communities  were  clearly  documented 
in  the  North  Pacific  Ocean.  In  the  ETP, 
this  shift  resulted  in  a  warming  of  less 
than  1°C.  Coincident  with  increase  in 
temperature  in  the  ETP,  there  was  a 
weakening  of  trade  winds  and  a  small 
change  in  surface  chlorophyll.  No  other 
responses  to  this  late  1970s  shift  have 
been  reported,  but  biological  data  prior 
to  1976  are  sparse  or  currently 
unavailable  in  a  form  that  would  allow 
comparisons  with  more  recent  data. 

In  addition  to  periodic,  low-frequency 
ecosystem  changes,  the  ETP  ecosystem 
is  periodically  affected  by  the  El  Nino/ 
Southern  Oscillation  (ENSO),  which 
occurs  on  two  to  seven  year  periods.  All 
investigations  by  NOAA  Fisheries 
indicated  that  variability  associated 
with  ENSO  events  is  the  predominant 
variability  throughout  the  ecosystem, 
having  a  much  greater  effect  than 
periodic  decadal-scale  changes.  These 
ecosystem  changes  are  in  part  supported 
by  analyses  of  data  on  prey  fishes, 
squids,  and  seabirds  collected  by  NOAA 
Fisheries  during  dolphin  surveys  since 
1986.  The  broader  significance  of  these 
changes,  however,  is  limited  given  the 
absence  of  comparable  data  prior  to  the 
early  1980s. 

fJOAA  Fisheries'  research  indicates 
that  dramatic  reductions  in  carrying 
capacity  caused  by  ecosystem  changes  is 
considered  unlikely.  If  an  ecosystem 
change  dramatic  enough  to  impact 
dolphin  stocks  had  occurred,  it  is 
unlikely  that  the  only  animals  affected 
would  be  dolphins.  Data  on  a  wide 
range  of  habitat  variables  and  species 
were  collected,  beginning  in  1986,  as 
part  of  the  NOAA  Fisheries  dolphin 
assessntent  cruises.  No  dramatic  shifts 
were  detected.  However,  NOAA's  ability 
to  determine  existence  and  magnitude 
of  ecosystem  changes  in  the  ETP, 
together  with  the  effect  of  those  changes 
upon  depleted  stocks,  is  significantly 


limited  by  a  paucity  of  relevant 
scientific  information.  Questions  remain 
as  to  the  actual  carrying  capacity  of 
depleted  stocks  under  even  optimal 
conditions.  Additionally,  there  are  few 
data  available  concerning  the  ETP 
ecosystem  prior  to  the  late  1970s, 
hindering  the  ability  to  examine  low 
frequency  ecosystem  changes  and  their 
effect  on  depleted  marine  mammal 
stocks.  Assessments  are  further  limited 
by  the  possibility  that  even  small 
changes  in  backgroimd  physical 
conditions  can  have  large  effects  upon 
species  within  that  ecosystem. 

The  potential  effect  of  ecosystem 
changes  was  addressed  by  the  five 
members  of  the  Ecosystem  Panel,  each 
of  whom  had  significantly  different 
expertise  to  bring  to  bear  on  their 
individual  opinions.  The  Ecosystem 
Expert  Panel  members'  assessments 
were  based  on  their  review  of  the  NOAA 
Fisheries  Final  Science  Report,  and 
relevant  oceanographic  and  ecosystem 
data  from  the  period  of  the  fishery. 
All  experts  agreed  that  historical 
surface  temperature  data  indicate  that 
since  the  mid  1970s,  the  Pacific  Ocean 
has  been  in  a  warm  phase  of  the  Pacific 
Decadal  Oscillation  (PDO).  Within  the 
ETP,  this  PDO  cycle  has  resulted  in  a 
surface  temperature  increase  of  2 
degrees  centigrade  above  temperatures 
documented  during  a  cold  phase  which 
occurred  in  the  1950s  and  1960s. 
(Report  of  Michael  Landry).  While 
increased  temperatures  may  result  in 
some  positive  effects,  most  experts 
agreed  that  temperature  increases  would 
result  in  a  deeper  thermocline,  which  in 
turn  would  reduce  the  availability  of 
prey  species  for  depleted  marine 
mammals. 

In  addition  to  ecological  changes 
brought  on  by  PDO,  experts  also  noted 
environmental  changes  attributable  to 
ENSO.  Like  PDO,  changes  associated 
with  ENSO  result  in  increased  surface 
water  temperatures.  Evidence  indicates 
that  prey  fish  are  substantially 
depressed  during  ENSO.  (Reports  of 
Read,  Landry,  and  Stewart). 

According  to  these  experts,  the  extent 
to  which  these  PDO  and  ENSO  warming 
cycles  have  affected  depleted  marine 
mammal  stocks  is  unknown,  but 
potentially  significant.  One  expert 
concluded  that  it  is  unlikely  that  the 
ecological  structure  of  the  ETP  has 
changed  substantially  in  a  way  that 
could  significantly  impede  or  promote 
the  populatibn  growth  of  depleted 
stocks.  (Report  of  Andrew  Read). 
Others,  expressed  a  different  view.  In 
Landry's  view,  "such  changes  provide  a 
credible  explanation  for  at  least  part  of 
the  observed  slow  recovery  of  dolphin 
stocks  *   *   *."  In  the  view  of  Stewart, 


"the  argument  is  persuasive  that  the 
carrying  capacity  of  the  ETP,  relative  to 
the  ecologies  and  life  histories  of 
northern  offshore  spotted  dolphins  and 
eastern  spinner  dolphins,  is  lower  now 
(and  the  past  seversil  or  more  years),  that 
[sic]  it  was  prior  to  and  during  the  early 
phase  of  the  fishery."  Moreover,  Stewart 
concludes  that  depleted  stocks  had 
begun  to  recover  after  direct  mortality 
declined  below  the  replacement  rate  in 
the  1980s,  but  that  this  recovery  may 
have  been  interrupted  by  warm  water 
events  in  the  1990s.  Barber  notes  that, 
"There  are  indications  that  the 
biological  productivity  of  the  ETP  has 
changed  in  response  to  the  low- 
frequency  physical  variability  known  as 
PDO.  These  indications,  while 
speculative,  require  that  we  not  rule  out 
the  possibility  that  the  carrying  capacity 
of  the  ETP  for  dolphins  has  declined 
and  that  this  decline  has  affected 
recovery  of  the  population.  *  *  *  We 
also  cannot  rule  out  the  possibility  that  • 
the  ecological  structure  of  the  ETP  has 
changed  substantially  in  a  way  that 
could  impede  the  recovery  of  the 
dolphin  stocks." 

Panel  experts  agree  with  NOAA's 
view  that  there  is  insufficient 
information  to  adequately  assess  the 
existence  or  magnitude  of  ecosystem 
changes,  or  the  extent  to  which  these 
changes  have  impacted  depleted 
dolphins.  As  one  expert  noted,  "*  *  *• 
we  do  not  have  a  sufficient 
understanding  of  the  structure  or 
function  of  the  ETP  ecosystem  to  answer 
this  question.  Our  knowledge  of  the 
ecological  interactions  of  dolphins  and 
other  ecosystem  components,  including 
yellowfin  tuna,  is  so  rudimentary  that  in 
most  cases,  we  cannot  predict  whether 
a  particular  environmental  change 
might  promote  or  impede  the 
population  growth  of  dolphins. 
Furthermore,  we  do  not  have  a 
sufficient  time-scale  of  observations  to 
allow  tests  of  hypotheses  regarding  such 
ecological  changes  and  their  effects." 
(Report  of  Andrew  Read). 

Comments  of  the  lATTC  state  that 
between  1986-1990  and  1998-2000, 
population  surveys  indicate  that  large 
numbers  of  non-depleted  dolphins 
moved  into  the  fishery  off  Central 
America.  By  competing  for  common 
food  sources,  this  migration  could  have 
significantly  affected  the  carrying 
capacity  of  depleted  dolphins  and 
hindered  recovery.  The  MMC 
commented  that  available  information  is 
insufficient  to  support  a  conclusion  that 
ecosystem  changes  have  impacted 
dolphin  recovery,  but  the  MMC 
provided  no  additional  information  on 
this  point. 
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Based  upon  the  above  information, 
remaining  data  gaps,  and  expert 
opinions,  NOAA  Fisheries  cannot 
determine  whether  the  carrying  capacity 
of  the  ETP  for  dolphins  has  declined 
substantially  or  that  the  ecological 
structure  of  the  ETP  has  changed 
substantially  in  a  way  that  could 
impede  depleted  dolphin  stocks  from 
growing  at  rates  expected  in  a  static 
ecosystem. 

The  Direct  Mortality  Question.  For 
any  depleted  stock,  does  the  estimate  of 
the  total  fishery-attributed  dolphin 
mortality,  obtained  by  adding  together 
estimates  of  direct  mortality  and,  where 
appropriate,  quantifiable  levels  of 
indirect  mortality,  exceed  the  mortality 
standard  considered  appropriate  by  the 
Secretary? 

Direct  mortality  as  reported  by 
observers  is  a  known  and  easily 
quantifiable  impact  of  the  tima  purse 
seine  fishery  on  depleted  ETP  dolphin 
stocks.  To  answer  this  question,  NOAA 
Fisheries  calculated  the  potential 
biological  removal  (PBR)  levels  for  each 
depleted  dolphin  stock  in  the  ETP.  The 
PBR  is  the  maximum  number  of 
animals,  not  including  natural 
mortalities,  that  may  be  removed  from  a 
marine  mammal  stock  while  allowing 
that  stock  to  reach  or  maintain  its 
optimum  sustainable  population  size. 
Direct  mortality  and  estimates  of 
indirect  mortality  (where  appropriate) 
were  compared  to  the  PBR  levels  and 
other  mortality  standards  for  each  stock. 
Additionally,  possible  changes  in  the 
carrying  capacity  and/or  the  ecosystem 
structure  of  the  ETP  were  considered 
but  deemed  scientifically  inconclusive. 

The  ODP  calls  for  comparison 
between  the  level  of  direct  mortality  and 
a  "mortality  standard  considered 
appropriate  by  the  Secretary."  The  ODP 
therefore  allows  flexibility  in 
determining  what  the  threshold  should 
be,  specifically  because  the  results  of 
analyses  on  indirect  mortality  as  well  as 
ecosystem  changes  might  have  called  for 
a  threshold  lower  than  PBR.  For 
example,  if  there  had  been  sufficient 
sample  sizes  to  make  population-level 
inferences  of  the  impact  of  indirect 
effects,  and/ or  if  there  had  been  strong 
evidence  of  a  dramatic  reduction  in 
carrying  capacity  due  to  ecosystem 
changes,  then  a  level  of  mortality  close 
to  PBR  might  have  been  considered  too 
high. 

The  average  of  the  abundance 
estimates  for  the  most  recent  surveys  are 
641,153  northeastern  offshore  spotted 
dolphins,  448,608  eastern  spinner 
dolphins,  and  143,725  coastal  spotted 
dolphins.  The  coefficients  of  variation 
(CV)  for  these  estimates  are 
approximately  17%,  23%,  and  36%, 


respectively.  CV  is  a  measiu'e  of  the 
variability  of  the  estimate.  Much  of  the 
essential  information  regarding  coastal 
spotted  dolphins  is  lacking,  especially 
from  the  early  years  of  the  fishery.  This 
lack  of  information  prevents  NOAA 
Fisheries  from  further  refining  the 
precision  of  this  stock's  abundance 
estimation. 

Reported  levels  of  dolphin  mortality 
for  each  stock  have  been  very  low  in 
recent  years  (far  less  than  PBR  levels  for 
approximately  a  decade)  and  have  only 
rarely  exceeded  the  strict  stock-specific 
mortality  limits  set  forth  by  the  IDCP. 
These  stock  mortality  limits  (SMLs)  are 
roughly  10%  of  the  PBR  standard.  For 
this  decision,  the  PBR  standard,  an 
established  standard  of  mortality, 
provides  the  best  insight  into  the 
significance  of  reported  mortality  to  the 
dolphin  stocks.  By  contrast,  SMLs  are 
not  strictly  science-based  values,  but 
rather  reflect  the  lowest  possible 
mortality  achievable  by  the  fishery  and 
values  that  should  be  biologically 
insignificant  to  dolphin  stocks. 
Comparing  reported  mortality  to 
established  standards  of  mortality,  such 
as  the  PBR  and  the  SML  systems,  can 
provide  insight  into  the  significance  of 
reported  mortality  to  the  dolphin  stocks. 
In  2001 ,  the  most  recent  year  for  which 
annual  mortality  estimates  are  available, 
the  total  reported  mortality  was  466 
eastern  spinner  dolphins,  656 
northeastern  offshore  spotted  dolphins, 
and  two  spotted  dolphins.  PBR  levels 
during  this  same  time  period  were  for 
1298  eastern  spinner  dolphins,  2367 
northeastern  offshore  spotted  dolphins, 
and  1073  coastal  spotted  dolphins. 

The  only  source  of  quantifiable 
information  on  levels  of  indirect 
mortality  comes  from  investigations  into 
the  separation  of  cow-calf  pairs  during 
fishing  operations.  Analyses  of  pm-se 
seine  sets  from  1973  to  1990,  in  which 
all  killed  dolphins  were  examined,  led 
to  the  conclusion  that  there  is  some 
separation  of  calves  from  their  mothers. 
Based  on  reasonable  assimiptions  about 
length  of  nursing  dependency,  NOAA 
Fisheries  estimated  that  mortality  was 
underestimated  by  10-15%  for  spotted 
dolphins  and  6-10%  for  spinner 
dolphins  in  this  sample.  Reported 
mortality  for  2001 ,  when  combined  with 
cow-calf  separation  estimates,  is 
approximately:  31%  of  PBR  for 
northeastern  offshore  spotted  dolphin 
and  39%  of  PBR  for  eastern  spinner 
dolphin.  There  is  currently  no  way  to 
quantify  indirect  mortality  for  coastal 
spotted  dolphins.  Therefore,  direct 
mortality  is  based  on  that  reported  by 
the  on-board  observer  programs  and  is 
only  0.2%  of  PBR  for  coastal  spotted 
dolphin.  When  reported  mortality  for 


2001  is  combined  with  the  estimate  of 
cow-calf  separation,  quantifiable  direct 
mortality  is  well  below  the  PBR  level  for 
each  stock. 

NOAA  Fisheries  has  a  relatively  high 
degree  of  confidence  in  both  the 
dolphin  abundance  estimates  and  in  a  • 
minimum  estimate  of  mortality  owed  to 
cow-calf  separation.  Additionally,  the 
IDCP  utilizes  100%  observer  coverage  to 
obtain  dolphin  mortality  information,  so 
unlike  most  other  fisheries  around  the 
world,  dolphin  mortality  is  enimierated 
rather  than  estimated.  Based  on  these 
data,  information  regarding  dolphin 
mortality  in  the  fishery  obtained 
through  the  IDCP,  and  in  consideration 
of  the  opinions  of  the  Ecosystem  Expert 
Panel,  direct  mortality  does  not  exceed 
PBR,  or  any  other  appropriate  mortality 
standard,  for  any  of  the  depleted 
dolphin  stocks. 

The  Indirect  Effects  Question.  For 
each  stock,  is  the  estimated  numt)er  of 
dolphins  affected  by  the  tuna  fishery, 
considering  data  on  sets  per  year, 
mortality  attributable  to  the  fishery, 
indicators  of  stress  in  blood,  skin  and 
other  tissues,  cow-calf  separation,  and 
other  relevant  indirect  effects 
information,  at  a  magnitude  and  degree 
that  would  risk  recovery  or  appreciably 
delay  recovery  to  its  optimum 
sustainable  population  (OSP)  level  (how 
and  to  what  degree)? 

While  direct  mortality  from  sources  in 
the  tuna  fishery  causes  a  knovm  impact 
on  dolphin  stocks,  there  are  possible 
means  by  which  the  fishery  could  be 
indirectly  impacting  dolphins. 
Therefore,  an  assessment  of  indirect 
effects  is  relevant  to  making  the  final 
finding.  Sources  of  indirect  mortality 
include  cow-calf  separation  and  may 
include  other  types  of  effects  resulting 
from  chase  and  captiu'e,  which  could 
compromise  the  health  of  at  least  some  , 
of  the  dolphins  involved.  The  answet  to 
this  question  was  based  on  information 
collected  and/or  evaluated  by  NOAA 
Fisheries,  as  well  as  on  opinions  of 
individual  members  of  a  panel  of 
independent  scientific  experts  in 
veterinary  science,  physiology,  and 
other  stress-related  fields  (the  Indirect 
Effects  Panel). 

In  the  aggregate,  available  data  suggest 
the  possibility  that  purse-seining 
activities  result  in  indirect  effects  that 
negatively  impact  dolphins.  However, 
available  data  are  insufficient  to 
determine  whether  the  fishery  is 
causing  indirect  effects  of  sufficient 
magnitude  to  either  risk  recovery  or 
appreciably  delay  recovery.  Completed 
research  has  included  a  combination  of 
field  experiments,  retrospective 
analyses,  direct  observation,  and 
mathematical  modeling,  to  address  a 


2016 


Federal  Register /Vol.  68.  No.  10 /Wednesday.  January  15,  2003 /Notices 


broad  range  of  stress-related  effects  and 
other  factors  that  might  lead  to 
unobserved  dolphin  mortalities.  These 
data,  however,  are  insufficient  to 
quantify  potential  population-level 
impacts  or  determine  whether 
population  recovery  might  be  delayed, 
because  sample  sizes  were  small  and 
baseline  data  unavailable.  For  example, 
in  implementing  a  specifically 
mandated  necropsy  program  that  was 
conducted  between  1998  and  2000,  it 
was  possible  to  obtain  samples  from 
only  56  dolphins;  a  number  that  is 
insufficient  to  make  population-level 
inferences.  Additionally,  a  chase- 
encirclement  stress  study,  was 
conducted  during  August  and  October 
of  2001.  Because  of  the  experiment's 
complexity  and  logistical  challenges,  it 
was  recognized  from  the  outset  that 
sample  sizes  for  the  studies  would  be 
limited  and  that  population-level 
inferences  were  unlikely. 

Notwithstanding  these  data 
limitations,  NOAA  Fisheries  examined 
specific  indirect  effects  that  may 
negatively  impact  dolphin  stocks. 
Specifically,  NOAA  Fisheries  examined 
the  possibility  that  cow-calf  pairs  are 
separated  during  chase  and 
encirclement,  causing  the  subsequent 
death  of  the  calf.  Analyses  of  purse- 
seine  sets  suggests  that  some  separation 
occurs.  However,  more  conclusive 
mortality  estimates  relative  to  chase  do 
not  exist,  as  direct  observations 
currently  are  not  feasible.  Additional 
mortality  associated  with  separation  is 
possible  in  instances  where  dolphins 
are  chased  but  not  encircled.  However, 
mortality  estimates  relative  to  chase  do 
not  exist,  as  direct  observations  are  not 
feasible.  Even  if  correct,  estimates  of 
confirmed  indirect  dolphin  mortality 
due  to  cow-calf  separation  do  not 
substantially  increase  the  total  levels  of 
mortality  for  each  stock. 

Additionally,  NOAA  Fisheries 
investigated  the  frequency  with  which 
the  fishery  interacts  with  individual 
dolphins  and  with  the  dolphin  stocks  as 
a  whole  each  year.  For  northeastern 
offshore  spotted  dolphins,  there  are  over 
5,000  dolphin  sets  per  year,  resulting  in 
6.8  million  dolphins  chased  per  year 
and  2.0  million  dolphins  encircled  per 
year  (on  average  for  1998-2000).  For 
eastern  spinner  dolphins,  there  are 
about  2,500  sets  per  year,  2.5  million 
dolphins  chased  per  year,  and  300,000 
dolphins  encircled  per  year.  For  coastal 
spotted  dolphins,  there  are  about  154 
sets  per  year,  284,300  dolphins  chased 
per  year,  and  39,700  dolphins  captured 
per  year.  NOAA  Fisheries  estimated  that 
a  northeastern  offshore  spotted  dolphin 
is  chased  10.6  and  encircled  3.2  times, 
an  eastern  spiimer  dolphin  is  chased  5.6 


and  encircled  0.7,  and  a  coastal  spotted 
dolphin  is  chased  2.0  times  and 
encircled  0.3  times  per  year  on  average. 
Unfortunately,  there  is  much 
uncertainty  surrounding  these 
statistically  estimated  averages. 
Moreover,  there  are  insufficient  data  to 
determine  the  impact  of  stress  and  other 
chase-related  effects  on  dolphin 
populations.  Additional  research  must 
be  done  on  this  before  there  will  be 
sufficient  data  to  yield  definitive  results. 

Experts  noted  that  there  is  inadequate 
information  to  make  a  determination  on 
the  existence  or  extent  of  indirect 
effects,  as  they  relate  to  dolphin 
recovery.  To  assist  the  Secretary  in 
answering  this  difficult  question,  a 
panel  of  five  experts  was  asked  to 
address  the  issue  of  indirect  mortality. 
All  five  expert  panelists  indicated  that 
indirect  fishery  effects,  especially  cow- 
calf  separation  and  increased  likelihood 
of  predation,  may  account  for  the  lack 
of  expected  dolphin  recovery.  The 
strength  of  their  opinions  varied  greatly, 
however,  noting  the  large  amounts  of 
uncertainty  in  the  data.  The  lATTC 
noted  that  indirect  effects  (such  as  cow- 
calf  separation,  elevated  stress 
hormones  and  enzymes,  and  heart 
damage]  are  speculative,  given  the 
absence  of  adequate  data.  The  MMC 
provided  no  additional  studies,  but 
agreed  that,  "*  *  *  existing  information 
does  not  provide  a  sufficient  basis  for 
quantifying  any  increased  levels  of 
mortality  that  occur  during  chase 
operations,  reproductive  failiu'e 
resulting  ft-om  stress,  facilitated 
predation,  post-release  capture 
myopathy,  or  disruption  of  the  tima- 
dolphin  bond." 

In  sum  the  available  information  on 
indirect  effects,  including  much  of  the 
information  regarding  cow-calf 
separation,  is  limited,  and  therefore  bars 
population-level  inferences  of  the 
effects  of  stress  on  dolphin  stocks. 
Additional  research  is  necessary  to 
better  understand  these  more  complex 
effects  on  dolphin  stocks.  Accordingly, 
the  best  available  information,  including 
data  on  sets  per  year,  mortality 
attributable  to  the  fishery,  indicators  of 
stress  in  blood,  skin  and  other  tissues, 
cow-calf  separation,  the  Expert  Panel 
opinions,  and  other  relevant 
information,  indicates  that  indirect 
effects  caused  by  purse-seine  fishing  are 
not  impacting  dolphins  to  a  degree  that 
would  risk  or  appreciably  delay 
recovery  to  optimum  population  levels. 
The  Growth  Rate  Question.  For  each 
depleted  dolphin  stock,  is  the  observed 
population  growth  rate  sufficient  to 
ensiue  that  each  stock's  recovery  to  OSP 
is  not  appreciably  delayed? 


To  answer  this  question,  NOAA 
Fisheries  fit  a  population  model  to  a 
time  series  of  research  vessel  abundance 
estimates,  using  the  time  series  of 
estimates  of  the  incidental  mortality 
from  tuna  vessel  observer  data  (TVOD) 
collected  by  lATTC  and  national 
program  observers,  as  well  as  TVOD  as 
indices  of  abundance  in  a  subset  of  the 
analyses.  NOAA  Fisheries  also 
estimated  growth  rates  for  each  dolphin 
stock  and  measures  of  uncertainty  for 
each  estimate.  Finally,  assessments  from 
the  members  of  the  Ecosystem  Panel 
were  used  when  considering  the 
estimated  growth  rates. 

The  assessment  modeling  produced 
additional  information  on  the  current 
depletion  levels  of  two  of  the  three 
depleted  dolphin  stocks.  Depleted 
means  that  a  marine  mammal 
population's  abimdance  is  less  than 
60%  of  its  carrying  capacity  or  the 
maximum  size  of  a  particular 
population  that  can  be  sustained  within 
a  given  area  or  habitat.  Northeastern 
offshore  spotted  dolphins  are  at  20% 
and  eastern  spinner  dolphins  at  35%  of 
their  pre-fishery  population  levels  and 
thus  remain  depleted  under  the  MMPA. 
Similar  estimates  for  coastal  spotted 
dolphins  are  unavailable,  due  to  a  lack 
of  data  on  fishery-related  mostality  and 
time-series  abundance  estimates  from 
the  early  years  of  the  fishery. 

NOAA  Fisheries  estimated  a  "one- 
slope"  and  "two-slope"  model  of 
growth  rates  for  dolphin  populations. 
While  the  one-slope  model  assumes  a 
constant  growth  over  the  period  studied, 
the  two-slope  model  allows  for  a  change 
in  the  growth  rate.  The  one-slope  model 
indicates  that  the  dolphin  stocks  are 
growing  at  low  rates  (1-2%)  although 
there  is  a  95%  confidence  that  they  are 
not  declining.  The  two-slope  model 
results  indicate  that  the  growth  rate 
decreased,  but  was  still  positive,  for  one 
stock  but  became  negative  for  a  second 
stock  during  this  past  decade.  The  two 
models  produce  roughly  equally 
probable  results. 

Another  important  consideration  in 
assessing  the  impact  of  the  fishery  on 
depleted  stocks  is  to  determine  the  time 
to  recovery  for  these  stocks  under 
current  conditions.  Using  the  growth 
rates  mentioned  above  in  a  population 
model,  estimated  times  to  recovery  were 
determined  for  these  two  stocks.  When 
abundances  of  the  depleted  stocks  are 
projected  into  the  future,  the  one-slope 
model  predicts  recovery  in  78  years  for 
northeastern  offshore  spotted  dolphins, 
and  in  65  years  for  eastern  spinner 
dolphins.  The  two-slope  model,  having 
roughly  equivalent  support  by  the  data, 
predicts  that  neither  stock  would 
recover  in  at  least  200  years.  This  two- 


Federal  Register/Vol.  68,  No.  10 /Wednesday,  January  15,  2003 /Notices 


2017 


slope  model  shows  that  the  northeastern 
offshore  spotted  dolphin  abundance 
would  stay  constant,  while  eastern 
spinner  abundance  would  decline, 
assuming  that  there  have  been  no 
change  in  carrying  capacity  since  the 
late  1950s. 

(FR  DOC.D3-798  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Notice,  Roundtable  on  Convergence  of 
Communications  Technologies,  "Voice 
over  Internet  Protocol  (VoIP)" 

AGENCY:  National  Telecommunications 
and  Information  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  public  meeting. 

summary:  The  National 
Telecommimications  and  Information 
Administration  (NTIA)  will  host  an 
afternoon  roundtable  discussion  on 
Voice  over  Internet  Protocol  (VoIP).  The 
roundtable  will  address  the  technical 
and  functional  aspects  of  VoIP,  the  state 
of  the  VoIP  marketplace,  and  the  policy 
and  regulatory  issues  that  may  arise 
with  use  of  such  convergence 
technology. 

DATES:  The  roundtable  will  be  held  1 
p.m.  to  5  p.m.,  Wednesday,  February  12, 
2003. 

ADDRESSES:  The  roimdtable  will  be  held 
at  the  U.S.  Department  of  Commerce, 
1401  Constitution  Avenue,  NW., 
Washington,  DC  in  Room  4830. 
(Entrance  to  the  Department  of 
Commerce  is  on  14th  Street  between 
Constitution  and  Pennsylvania 
avenues.)  This  roundtable  is  open  to  the 
public.  To  facilitate  entry  into  the 
Department  of  Commerce,  please  have  a 
photo  identification  and/or  U.S. 
Government  building  pass,  if  applicable. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Guy,  Office  of  the  Assistant 
Secretary  for  Communications  and 
Information,  at  (202)  482-1840,  or 
electronic  mail:  jguy@ntia.doc.gov. 
Media  inquiries  should  be  directed  to 
the  Office  of  Public  Affairs,  NTIA,  at 
(202) 482-7002. 
SUPPLEMENTARY  INFORMATION: 
Advancements  in  the  development  of 
Internet  Protocol  (IP)  technologies  are 
expanding  the  viability  of  IP-based 
networks  to  support  additional  features, 
including  the  transmission  of  voice, 
commonly  referred  to  as  VoIP.  While 
traditional  telephone  service  uses 
cin:uit-switched  technology  to  establish 


a  dedicated  line  between 
conununicating  parties,  VoIP 
applications  use  packet-svntched 
technology  that  divides  the  voice 
transmission  into  packets  of  data  and 
sends  them  over  the  fastest  available 
route.  VoIP  systems  may  use  bandwidth 
more  efficiently  and  may  represent  cost 
savings  for  providers  and  subscribers  by 
using  a  single  network  for  both  voice 
and  data.  VoIP  has  been  developing  over 
the  last  decade,  with  a  number  of 
companies  already  deploying  the 
service  or  aimouncing  introduction  in 
the  near  future. 

NTlA's  roundtable  will  address  the 
issues  necessary  to  understand  VoIP, 
how  it  works,  the  marketplace  trends, 
and  the  impacts  VoIP  may  have  on 
communications  and  information 
policies  and  regulations.  As  the 
principal  adviser  to  the  President  on 
communications  and  information 
policies,  NTIA  is  vested  with  "[tlhe 
authority  to  conduct  studies  and  make 
recommendations  concerning  the 
impact  of  the  convergence  of  computer 
and  communications  technology."  47 
U.S.C.  §902(M).  The  roundtable 
dialogue  will  help  the  Administration  to 
better  imderstand  the  technology,  its 
relation  to  the  telecommunications 
market,  especially  to  broadband,  and 
prepare  for  participation  in  other 
venues,  including  the  International 
Telecommunications  Union  (ITU). 

The  roundtable  will  be  divided  into 
three  sessions.  First,  NTIA  will  present 
a  brief  overview  of  VoIP,  featuring  a 
demonstration  of  VoIP  technology  using 
the  Commerce  Department's  newly- 
installed  VoIP  telephone  system.  Two 
panel  discussions  will  follow:  the  first 
panel  will  focus  on  the  VoIP 
marketplace,  and  the  second  panel  will 
address  policy  considerations  for  VoIP. 
Each  of  these  sessions  will  also  include 
a  brief  audience  question  and  answer 
session. 

The  roimdtable  will  be  webcast.  A 
final,  updated  copy  of  the  agenda, 
including  a  link  for  the  webcast  will  be 
available  on  NTIA's  web  page  at 
www.ntia.doc.gov. 

Public  Participation 

This  meeting  will  be  open  to  the 
public.  Seating  for  public  attendees  is 
limited  and  is  available  on  a  first-come, 
first  served  basis.  The  roundtable  will 
be  physically  accessible  to  people  with 
disabilities.  Any  member  of  the  public 
wishing  to  attend  and  requiring  special 
services,  such  as  sign  language 
interpretation  or  other  ancillary  aids, 
should  contact  Jennifer  Guy  (see  contact 
information  above)  at  least  three  (3) 
days  prior  to  the  meeting. 


Dated:  January'  9,  2003. 

Kathy  D.  Smith, 

Chief  Counsel,  National  Telecommunications 
and  Information  Administration. 

[FR  Doc.  03-801  Filed  1-14-03;  8:45  ami 

BILUNG  CODE  3S10-60-M 


DEPARTMENT  OF  COMMERCE 

Patent  and  TrademarIc  Office 

Public  Key  Infrastructure  (PKI) 
Certificate  Action  Form 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  continuing  info^nation 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  17,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Susan  K.  Brown,  Records  Officer, 
Office  of  Data  Architecture  and 
Services,  Data  Administration  Division, 
USPTO,  Suite  310,  2231  Crystal  Drive, 
Washington,  DC  20231;  by  telephone  at 
(703)  308-7400;  or  by  electronic  mail  at 
susan.brown@uspto.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Fred  Whiteside, 
Information  Technology  Security 
Program  Office,  USPTO,  Washington, 
DC  20231;  by  telephone  at  (703)  308- 
6973;  or  by  electronic  mail  at 
frederick.whiteside@uspto.gov. 

SUPPLEMENTARY  INFORMATION 

I.  Abstract 

The  Government  Paperwork 
Elimination  Act  (GPEA)  directs  federal 
agencies  to  implement  electronic 
commerce  systems  that  will  enable  the 
collection  and  dissemination  of 
information  while  also  ensuring  the 
security  and  validity  of  information  that 
is  transmitted  electronically.  In  support 
of  the  GPEA  and  its  ovm  electronic 
filing  initiatives,,  the  United  States 
Patent  and  Trademark  Office  (USPTO) 
has  implemented  Public  Key 
Infrastructure  (PKI)  technology  to 
support  electronic  commerce  between 
the  USPTO  and  its  customers.  PKI  is  a 
'set  of  hardware,  software,  policies  and 
procedures  used  to  provide  several 
important  security  services  forthe 
electronic  business  activities  of  the 
USPTO.  Using  PKI  ensures  the 
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confidentiality  of  unpublished  patent 
applications  in  accordance  with  35 
U.S.C.  122  and  Article  30  of  the  Patent 
Cooperation  Treaty. 

In  order  to  provide  the  necessary 
security  for  its  electronic  commerce 
system,  the  USPTO  uses  PKI  technology 
to  protect  the  integrity  and 
confidentiality  of  information  submitted 
electronically  to  the  USPTO.  PKI 
employs  public  and  private  encryption 
keys  to  authenticate  the  customer's 
identity  and  support  secure 
communication  between  the  customer 
and  the  USPTO.  Customers  may  submit 
a  request  to  the  USPTO  for  a  digital 
certificate,  which  enables  the  customer 
to  download  and  use  the  Entrust 
cryptographic  software  to  create  the 
encryption  keys  necessary  for  electronic 
identity  verification  and  secure 
transactions  with  the  USPTO.  This 
digital  certificate  is  required  in  order  to 
access  secure  online  systems  that  are 
provided  by  the  USPTO,  such  as 
obtaining  patent  application 
information  through  the  Patent 
Application  Information  Retrieval 
(PAIR)  system  or  filing  patent 
applications  and  related  documents 
electronically. 

This  information  collection  includes 
the  Certificate  Action  Form  (PTO-2042), 


which  is  used  by  the  public  to  request 
a  digital  certificate.  This  form  is 
available  for  download  from  the  USPTO 
Web  site.  This  form  may  also  be  used  by 
customers  to  request  the  revocation  of  a 
digital  certificate  or  key  recovery  in  the 
event  of  a  lost  or  corrupted  certificate. 
Requests  for  a  certificate  must  include  a 
notarized  signature  in  order  to  verify  the 
identity  of  the  applicant.  In  addition,  a 
Subscriber  Agreement  is  included  with 
_the  Certificate  Action  Form  to  ensure 
that  customers  understand  their 
obligations  regarding  the  use  of  the 
digital  certificates  as  well  as  the  Entrust 
software,  which  authorized  users  may 
download  from  the  USPTO  Web  site. 
The  Certificate  Action  Form  collects 
personal  information  that  is  subject  to 
the  Privacy  Act  of  1974  and  is  covered 
by  a  System  of  Records  Notice  that  was 
published  in  the  Federal  Register  (Vol. 
65.  No.  80)  on  April  25,  2000. 

II.  Method  of  Collection 

By  mail  or  hand  delivery  to  the 
USPTO. 

m.  Data 

OMB  Number  0651-0045. 
Form  Number(s):  PTO-2042. 
Type  of  Review:  Extension  of  a 
ciu-rently  approved  collection. 


Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profits;  not-for-profit  institutions;  farms; 
the  Federd  Government;  and  State, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
8,000  responses  per  year. 

Estimated  Time  Per  Response:  The 
USPTO  estimates  that  it  will  take  the 
public  approximately  30  minutes  (0.5 
hours)  to  read  the  instructions  and 
Subscriber  Agreement,  gather  the 
necessary  information,  prepare,  and 
submit  the  Certificate  Action  Form 
(PTC)-2042). 

Estimated  Total  Annual  Respondent 
Burden  Hours:  4,000  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $564,000  per  year.  The 
USPTO  expects  that  the  information  in 
this  collection  will  be  prepared  by 
attorneys  and  paraprofessionals,  as  well 
as  independent  inventors.  Using  the 
professional  rate  of  $252  per  hour  for 
associate  attorneys  in  private  firms  and 
the  rate  of  $30  per  hour  for 
paraprofessionals  and  independent 
inventors,  the  USPTO  estimates  that  the 
average  hourly  rate  for  all  respondents 
for  this  collection  will  be  $141  per  hour. 
Therefore,  the  respondent  cost  burden 
for  this  collection  will  be  $564,000  per 
year. 


Item 


Certificate  Action  Form  (Including  Subscriber  Agreement) 
Total 


Estimated  time  for 
response 


30  minutes 


Estimated  an- 
nual 
responses 


8,000 
8,000 


Estimated  an- 
nual 
burden  hours 


4,000 
4,000 


Estimated  Total  Annual  Non-hour 
Respondent  Cost  Burden:  $2,960.  There 
are  no  capital  start-up  or  maintenance 
costs  or  filing  fees  associated  with  this 
information  collection.  However, 
customers  may  inciu-  postage  costs 
when  submitting  the  Certificate  Action 
Form  to  the  USPTO  by  mail.  The 
USPTO  estimates  that  the  first-class 
postage  cost  for  a  mailed  Certificate 
Action  Form  will  be  37  cents,  for  a  total 
non-hour  respondent  cost  burden  in  the 
form  of  postage  costs  of  $2,960  per  year. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  8,  2003. 
Susan  K.  Brown, 

Records  Officer.  USPTO,  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division. 
[FR  Doc.  03-773  Filed  1-14-03;  8:45  am] 
BILUNG  CODE  3510-16-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Assistant 

Secretary  of  Defense  for  Health  Affairs, 

DoD. 

action:  Notice. 

SUMMARY:  In  accordance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs  announces  the  proposed 
extension  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
reinstatement  of  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  information 
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collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  March 
17,2003. 

ADDRESSES:  Written  conunents  and 
recommendations  on  the  information 
collection  should  be  sent  to  TRICARE 
Management  Activity,  Health  Program 
Analysis  and  Evaluation,  5111  Leesburg 
Pike,  Falls  Church.  VA,  Attn:  Ms.  Kim 
Frazier. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection,  please 
write  to  the  above  address.  Or  call 
TRICARE  Management  Activity  703- 
681-3636. 

Title,  Associated  Forms,  and  OMB 
Number:  Armed  Forces  Health 
Professions  Loan  Repayment  Program 
Loan  Liformation  Form. 

Needs  and  Uses:  Form  will  be  used  by 
Loan  program  participants,  to  submit  to 
lenders  through  their  Service 
Representatives,  to  obtain  verification  of 
loan  application  data. 

Affected  Public:  Individuals  or 
hpusehold.  Federal  government. 

Annual  Burden  Hours:  50. 

Number  of  Respondents:  1 00. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  30 
minutes. 

Frequency;  On  occasion,  only  when  a 
beneficiary  is  insiued  imder 
circumstances  creating  possible  liability 
in  a  third  party. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Tkle  10,  U.S.C,  requires  applicants  to 
submit  this  form,  to  their  Service 
representative,  prior  to  participation  in 
the  Health  Loan  Repayment  Program 
(HPLR).  Lenders  will  verify  the  data 
submitted  and  respond  back  to  the 
Service  Representative.  All  loans  must 
meet  federal  standards  and  be  approved 
by  the  Defense  Finance  and  Accounting 
Service  prior  to  disbursement  of  funds. 

Dated:  January  8,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-783  Filed  1-14-03;  8:45  am] 
BILUNG  CODE  5001 -OS-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OIMB  Review; 
Comment  Request 

ACTION^Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  14, 
2003. 

Title,  Form  Number,  and  OMB 
Number:  Candidate  Procedures;  USMA 
Forms  21-16,  21-23,  21-25,  21-26,  5- 
520,  5-518,  FL  546,  FL  481.  5-2,  5-26, 
5-515,  FL  480-1.  FL  520,  FL  261,  21- 
8,  21-14,  5-497;  OMB  Number  0702- 
0061. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  92,525. 

Responses  per  Respondent:  1. 

Armual  Responses:  92.525. 

Average  Burden  per  Response:  225 
minutes  (average). 

Annual  Burden  Hours:  11,720. 

Needs  and  Uses:  Candidates  to  the 
United  States  Military  Academy 
(USMA)  provide  personal  background 
information,  which  allows  the  West 
Point  Admissions  Committee  to  make 
subjective  judgments  on  non-academic 
experiences.  Data  are  also  used  by  West 
Point  Office  of  Institutional  Research  for 
correlation  with  success  in  graduation 
and  military  careers. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher,  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD  Health 
Affairs,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202^302. 

Dated:  January  8,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  03-782  Filed  1-14-03;  8:45  am] 

NLUNG  CODE  S001-0»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Business  Practice 
impiementation  Board;  Notice  of 
Advisory  Committee  Meeting 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Business  Practice 
Implementation  Board  (DBB)  will  meet 
in  open  session  on  Wednesday.  January 
29,  2003,  at  the  Pentagon,  Washington, 
DC  from  0900  until  ,1000.  The  mission 
of  the  DBB  is  to  advise  the  Senior 
Executive  Council  (SEC)  and  the 
Secretary  of  Defense  on  effective 
strategies  for  implementation  of  best 
business  practices  of  interest  to  the 
Department  of  Defense.  At  this  meeting, 
the  Board's  Human  Resource  Task 
Group  will  deliberate  on  its  findings 
and  proposed  recommendations  related 
to  tasks  assigned  last  year.  Additional, 
task  groups  may  deliberate  on  proposed 
recommendations . 

DATES:  Wednesday,  January  29.  2003. 
0900  to  1000  hrs. 

ADDRESSES:  Pentagon,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

DBB  may  be  contacted  at:  Defense 
Business  Practice  Implementation 
Board.  1100  Defense  Pentagon, 
Washington.  DC  20301-1100.  via  E-mail 
DBB@osd.pentagon.mil,  or  via  phone  at 
(703) 695-0505. 

SUPPLEMENTARY  l>4F0RMATION:  Members 
of  the  public  who  wish  to  attend  the 
meeting  must  contact  the  DBB  no  later 
than  Wednesday.  January  22  for  further 
information  about  admission  as  seating 
is  limited. 

Additionally,  those  who  wish  to  make 
oral  comments  or  deliver  written 
comments  should  also  request  to  be 
scheduled,  and  submit  a  vn-itten  text  of 
the  comments  by  Tuesday,  January  21  to 
allow  time  for  distribution  to  the  Board 
members  prior  to  the  meeting. 

Individual  oral  comments  will  be 
limited  to  five  minutes,  with  the  total 
oral  comment  period  not  exceeding 
thirty-minutes. 

Dated:  January  8,  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  03-781  Filed  1-14-03;  8:45  am)     ' 
BILLING  CODE  S001-08-M 
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DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 

Alternative  Fuel  Vehicle  Acquisition 
Reports 

agency:  Department  of  Defense. 
ACTION:  Notice  of  availability. 

summary:  Ptirsuant  to  42  United  States 
Code  13218.  the  Department  of  Defense 
gives  notice  that  the  Department's  1998- 
2001  alternative  fuel  vehicle  compliance 
reports  are  available  on-line  at  https:// 
www.  denix.  osd.  mil/denix/Public/ 
Library/AFV/afv.html.  The  2002  reports 
are  being  prepared  and  will  be  posted  to 
this  site.  Additional  information 
concerning  the  Department's  alternative 
fuel  vehicle  program  is  contained  in  the 
Defense  Environmental  Quality  Program 
Annual  Reports  to  Congress,  available 
on  line  at  https://www.denix.osd.mil/ 
denix/Public/News/news.htmHtosd. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt 
Col  Bruce  Harding  at  (703)  604-1831,  or 
via  e-mail  at  bnice.barding@osd.mil. 

Dated:  January  8,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-780  Filed  1-14-03;  8:45  am] 

BILLING  CODE  S001-0e-« 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 
[FE  Docket  No.  02-97-NG] 

Bay  State  Gas  Company;  Order 
Granting  Long-Term  Authority  to 
Import  Natural  Gas  from  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Order. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  gives  notice  that  on  January  7, 
2003,  it  issued  DOE/FE  Order  No.  1843 
granting  Bay  State  Gas  Company  (Bay 
State)  authority  to  import  up  to  62,748 
Mcf  per  day  of  natural  gas  from  Canada, 
beginning  on  January  15,  2003,  and 
extending  through  April  1,  2005.  The 
natural  gas  will  be  piu-chased  from 
ENCANA  Corporation  to  serve  its 
customers  in  Massachusetts. 

This  Order  may  be  found  on  the  FE 
Web  site  at  http://www.fe.doe.gov  (select 
gas  regulation),  or  on  the  electronic 
bulletin  board  at  (202)  586-7853.  It  is 
also  available  for  inspection  and 
copying  in  the  Office  of  Natural  Gas  & 
Petroleiun  Import  &  Export  Activities 
Docket  Room,  3E-033,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  D.C.  20585-0334, 


(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  January  9,  2003. 
Clifford  Tomaszewski, 
Manager.  Natural  Gas  Regulation.  Offibe  of 
Natural  Gas  &■  Petroleum,  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 
[FR  Doc.  03-882  Filed  1-14-03;  8:45  am] 

BILLING  CODE  64S(M)1-P 


DEPARTMENT  OF  ENERGY 
[Docket  No.  PP-230-3] 

Application  to  Transfer  Presidential 
Permit;  International  Transmission 
Company,  ITC  Holdings  Corp,  DTE 
Energy  Company 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  International  Transmission 
Company  (ITC),  ITC  Holdings  Corp., 
and  DTE  Energy  Company  have  jointly 
applied  to  transfer  Presidential  Permit 
PP-230-2  from  ITC  to  a  new  corporate 
entity  that  will  not  be  affiliated  with 
DTE  Energy. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  January  30,  2003. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27),  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  The 
construction,  operation,  maintenance, 
and  cormection  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electric  energy 
between  the  United  States  and  a  foreign 
country  is  prohibited  in  the  absence  of 
a  Presidential  permit  issued  pursuant  to 
Executive  Order  (EO)  10485,  as 
amended  by  EO  12038.  Existing 
Presidential  permits  are  not  transferable 
or  assignable.  However,  in  the  event  of 
a  proposed  voluntary  transfer  of 
facilities,  in  accordance  with  the 
regulations  at  10  CFR  205.323,  the 
existing  permit  holder  and  the 
transferee  eu'e  required  to  file  a  joint 
application  with  DOE  that  includes  a 
statement  of  reasons  for  the  transfer. 

On  April  19,  2001,  DOE  granted 
Presidential  Permit  PP-235-2  to  ITC  for 
four  existing  international  electric 


transmission  facilities  that  cross  the 
U.S.-Canadian  border.  These  permitted 
facilities  include: 

(1)  One  230,000-volt  {230-kV) 
transmission  line,  including  one  675- 
MVA  phase-shifting  transformer 
coimecting  the  Bunce  Creek  Station, 
located  in  Marysville,  Michigan,  with 
Hydro  One's  Scott  Transformer  Station, 
located  in  Samia,  Ontario  (identified  as 
die  B3N  facility); 

(2)  One  230-kV  transmission  line 
coimecting  the  Waterman  Station, 
located  in  Detroit,  Michigan,  with 
Hydro  One's  J.  Clark  Keith  Generating 
Station,  located  in  Windsor,  Ontario 
(identified  as  the  J5D  facility); 

(3)  One  345-kV  transmission  line 
connecting  the  St.  Clair  Generating 
Station,  located  in  East  China 
Township,  Michigan,  with  Hydro  One's 
Lambton  Generating  Station,  located  in 
Moore  Township,  Ontario  (identified  as 
the  L4D  facility);  and 

(4)  One  230-kV  transmission  line 
connecting  the  St.  Clair  Generating 
Station  with  Hydro  One's  Lambton 
Generating  Station  (identified  as  the 
L51D  facility). 

Presidential  permits  originally  were 
granted  to  Detroit  Edison  for  the 
construction,  operation,  maintenance, 
and  connection  of  these  facilities. 
However,  as  a  result  of  a  series  of 
corporate  actions  and  divestitures,  these 
facilities  were  transferred  to  ITC. 

On  January  6,  2003,  ITC,  ITC  Holdings 
Corp.,  and  DTE  Energy  Company 
(collectively,  the  "Applicants")  jointly 
filed  an  application  with  DOE  to 
transfer  Presidential  Permit  PP-230-2 
from  ITC  to  a  new  corporate  entity  that 
will  be  created  following  a  series  of 
corporate  restructurings.  The  purpose  of 
the  joint  application  is  to  ensure  that  the 
authority  contained  in  the  Presidential 
permit  will  continue  in  force  and  be 
transferred  from  one  corporate  entity  to 
the  next  as  the  series  of  corporate 
restructurings  are  accomplished  and  the 
subject  facilities  are  voluntarily 
transferred.  In  the  instant  application, 
the  Applicants  indicate  that  there  will 
be  no  physical  changes  to  any  of  the 
existing  permitted  facilities  and  that  the 
subject  facilities  will  continue  to  be 
operated  in  accordance  with  all  of  the 
terms  and  conditions  contained  in 
Presidential  Permit  PP-230-2. 

The  Applicants  are  expecting  that  the 
Federal  Energy  Regulatory  Commission 
will  take  final  action  on  the  series  of 
corporate  restructurings  by  February  20, 
2003,  and  the  Applicants  have 
requested  that  DOE  expedite  the 
processing  of  this  application  so  that  a 
final  decision  on  the  request  to  transfer 
the  Presidential  permit  be  completed  by 
that  date.  Accordingly,  DOE  has 
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shortened  the  comment  period  for  this 
proceeding  to  15  days. 

Procediixal  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  fiUng 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385.214  of  the  FERC's 
rules  of  practice  and  procedures  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
each  petitioji  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Conunents  on  the  joint  application  to 
transfer  Presidential  Permit  PP-230-2 
should  be  clearly  marked  with  Docket 
PP-230-3.  Additional  copies  are  to  be 
filed  direcdy  with  M.  Douglas  Diuui, 
Milbank,  Tweed,  Hadley  &  McCloy  LLP, 
1  Chase  Manhattan  Plaza,  New  York, 
NY  10005,  R.  Michael  Sweeney  and 
Bonnie  A.  Suchman,  Troutman  Sanders 
LLP,  401  9th  Street,  NW.,  Suite  1000. 
Washington,  DC  20004,  and  Raymond 
O.  Sturdy,  Jr..  DTE  Energy  Company, 
2000  2nd  Avenue,  Detroit,  MI  48226. 

Before  a  Presidential  permit  may  be 
issued  or  amended,  the  DOE  must 
determine  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system.  In  addition,  DOE  must  consider 
the  environmental  impacts  of  the 
proposed  action  (i.e.,  granting  the 
Presidential  permit,  with  any  conditions 
and  limitations,  or  denying  the  permit) 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969.  DOE  also  must 
obtain  the  concvurence  of  the  Secretary 
of  State  and  the  Secretary  of  Defense 
before  taking  final  action  on  a 
Presidential  permit  application. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Electricity  Regulation,"  and  then 
"Pending  Procedures"  from  the  options 
menus. 

Issued  in  Washington,  DC,  on  January  10, 
2003. 

Anthony  |.  Come, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  &■  Power  Import/Export,  Office 
of  Coal  &■  Power  Systems,  Office  of  Fossil   ■ 
Ener^. 

|FR  Doc.  03-881  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-359-013] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Negotiated 
Rates 

January  9,  2003. 

Take  notice  that  on  December  31, 
2002,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  two  executed  service  agreements 
between  Transco  and  BP  Energy 
Company  that  contain  negotiated  rates 
under  Transco's  Rate  Schedule  FT. 

Transco  states  that  these  service 
agreements  are  the  result  of  the 
permanent  releases  of  two  service 
agreements  containing  negoti^ed  rates 
previously  filed  by  Transco  pertaining 
to  its  MarketLink  and  Leidy  East 
Expansion  Projects.  Aquila  Energy 
Marketing  (Aquila),  one  of  Transco's 
MarketLink  and  Leidy  East  shippers, 
agreed  to  permanently  release  all  of  its 
firm  MarketLink  transportation  service 
(25,000  dekatherms  of  gas  per  day)  and 
all  of  its  firm  Leidy  East  transportation 
service  (25,000  dekatherms  of  gas  per 
day)  to  BP  Energy  Company  effective 
January  1,  2003,  at  the  same  negotiated 
rates  and  primary  term  contained  in 
Aquila's  existing  service  agreements. 
For  both  service  agreements,  the 
effective  date  of  the  permanent  release 
is  January  1,  2003. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Conunission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
■taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 


Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  January  13,  2003. 
Magalie  R.  Salas, 
Secretary. 

(PR  Doc.  0.3-890  Filed  1-14-03;  8:45.aml 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  to  File  Application  for 
a  New  License 

'       at  , 

January  9,  2003. 

Take  notice  that  the  following  notice 
of  intent  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  an  Application  for  New  License. 

b.  Project  No:  2230. 

c.  Date  filed:  November  13,  2002. 

d.  Submitted  By.  City  and  Borough  of 
Sitka,  Alaska. 

e.  Name  of  Project:  Blue  Lake 
Hydroelectric  Project.  , 

f.  Location:  The  Blue  Lake  project  is 
located  5  miles  east  of  the  City  of  Sitka, 
on  Sawmill  Creek  (formerly  Medvetcha 
River)  at  stream  mile  2.7. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act.  18  CFR  16.6. 

h.  Pursuant  to  Section  16.19  of  the 
Commission's  regulations,  the  licensee 
is  required  to  make  available  the 
information  described  in  Section  16.7  of 
the  regulations.  Such  information  is 
available  from  the  licensee  at  the  City 
and  Borough  of  Sitka.  105  Jarx'is  Street, 
Sitka.  Alaska  99835.  (907)  747-6633. 

i.  FERC  Contact:  Nicholas  Jayjack. 
202-502-6073, 
Nicholas.Jayjack@ferc.gov. 

j.  Expiration  Date  of  Current  License: 
March  31,  2008. 

k.  Project  Description:  The  project 
includes  a  211-foot  high  dam  widi  a 
crest  length  of  256  feet,  a  submerged 
concrete  intake  structure,  a  1,225-acre 
reservoir  (Blue  Lake),  a  7,110-foot  long 
power  conduit  consisting  of  both  steel 
penstock  and  unlined  tiumel  segments, 
three  powerhouses  with  a  combined 
capacity  of  7.5  megawatts,  and  three 
transmission  lines  with  a  combined 
length  of  6.5  miles.  The  project  occupies 


2022 


Federal  Register /Vol.  68,  No.  10  /  Wednesday,  January  15,  2003 /Notices 


812  acres  of  U.S.  lands  administered  by 
the  U.S.  Forest  Service. 

1.  The  licensee  states  its  unequivocal 
intent  to  submit  an  application  for  a 
new  license  for  Project  No.  2230. 
Pursuant  to  18  CFR  16.9(b)(1).  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Cominission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
March  31,  2006. 

A  copy  of  the  application  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
^http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-888  Filed  1-14-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  349-085] 

Notice  of  Application  for  Non-project 
Use  of  Project  Lands  and  Waters  and 
Soliciting  Comments,  Motions  to 
intervene,  and  Protests 

January  9.  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands. 

b.  Project  No:  349-085. 

c.  Date  Filed:  December  17,  2002. 

d.  Applicant:  Alabama  Power 
Company. 

e.  Name  of  Project:  Martin  Dam 
Project. 

f.  Location:  The  project  is  located  on 
the  Tallapoosa  River  in  the  counties  of 
Coosa,  Elmore,  and  Tallapoosa, 
Alabama.  The  Willow  Point  Golf  and 
Country  Club  site  does  not  involve 
federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)  825(r)  and 
sections  799  and  801. 


h.  Applicant  Contact:  Mr.  Alan  L. 
Peeples,  Alabama  Power  Company,  P.O. 
Box  2641,  600  North  18di  Street, 
Birmingham,  Alabama,  35291. 
Telephone  (205)  257-1401,  or  E-mail 
address:  alpeeple@southernco.com. 

i.  FERC  Contacts:  Any  questions  on 
this  notice  should  be  addressed  to:  Mrs. 
Jean  Potvin  at  (202)  502-8928,  or  e-mail 
address :  jean  .potvin@ferc.gov . 

'].  Deadline  tor  filing  comments  and  or 
motions:  January  31,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
349-085)  on  emy  comments  or  motions 
filed.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages  e- 
filings. 

k.  Description  of  Requests:  The 
licensee  proposes  to  grant  an  easement 
for  the  renovation  of  the  golf  course  at 
Willow  Point  Golf  and  Country  Club  on 
Lake  Martin  in  Tallapoosa  County, 
Alabama.  The  proposal  includes  the 
mechanical  excavation  fi-om  the  lake 
bottom  of  2110  cubic  yards  of  material. 
About  1200  cubic  yards  of  this 
excavated  material  will  be  used  to  fill 
0.16  acres  of  Martin  Reservoir  with  the 
remaining  material  placed  at  other  non- 
project  locations  on  the  golf  course.  This 
will  result  in  approximately  910  cubic 
yards  net  increase  in  the  storage  volume 
of  the  reservoir.  Finally,  the  proposal 
includes  the  addition  of  two  rock 
boulder  seawalls.  One  seawall  will  be 
located  in  the  area  of  the  excavation 
work  and  will  be  approximately  462.5 
feet  long.  The  second  seawall  will  be 
approximately  225  feet  long  and  will  be 
located  along  the  existing  shoreline 
which  will  be  backfilled  to  the  490-foot 
project  boundary. 

1.  Location  of  the  Applications:  The 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  ,  located  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  or 
may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  call 
the  Helpline  at  (866)  208-3676  or 
contact 

FERCONLINESUPPORT@ferc.gov.  For 
TTY,  contact  (202)  502-8659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 


so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rides  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  peulicular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application, 
p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described 
applications.  A  copy  of  the  applications 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-889  Filed  1-14-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0329;  FRL-7282-9] 

Asulam;  Availability  of  Tolerance 
Reassessment  Eligibility  Decision 
Documents  for  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
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action:  Notice. 


SUMMARY:  This  notice  announces 
availability  and  starts  a  60-day  public 
comment  period  on  the  Tolerance 
Reassessment  Eligibility  Decision 
(TRED)  documents  for  the  pesticide 
active  ingredient  asulam.  The  TRED 
represents  EPA's  formal  regulatory 
assessment  of  the  human  health  data 
"base  of  the  subject  chemical  and 
presents  the  Agency's  determination 
regarding  which  pesticidal  uses  are 
eligible  for  reregistration. 
DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0329,  must  be 
received  on  or  before  March  17,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Demson  Fuller,  Chemical  Review 
Manager,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  niunber:  (703)  308- 
8062;  e-mail  address: 
fuller.demson@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  luider  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  or  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA); 
environmental,  human  health,  and 
agricultural  advocates;  pesticides  users; 
and  members  of  the  public  interested  in 
the  use  of  pesticides.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0329.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 


any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  To  access 
RED  documents  and  RED  fact  sheets 
electronically,  go  directly  to  the  REDs 
table  on  the  EPA  Office  of  Pesticide 
Programs  Home  Page,  at  http:// 
www.epa.gov/pesticides/reregistration/ 
status.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
nimiber. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket,  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 


available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
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further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  yoin  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficiilties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
conmients.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0329.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment, 
ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2002-0329.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Office  of 
Pesticide  Programs  (GPP), 
Environmental  Protection  Agency 
(7502C),  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001,  Attention: 
Docket  ID  Number  OPP-2002-0329. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2002-0329. 


Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conmient  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public' 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoin 
comments: 

1 .  Explain  your  views  as  cleju-ly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sine  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 


II.  Background 

A.  What  Action  is  the  Agency  Taking? 
EPA  has  assessed  the  risks  of  asulam 
and  reached  a  Tolerance  Reassessment 
Eligibility  Decision  (TRED)  for  this 
pesticide.  Since  no  risk  mitigation 
measures  were  adopted,  asulam  fits  into 
its  own  risk  cup-its  individual, 
aggregate  risks  are  within  acceptable 
levels.  The  RED  for  asulam  was 
completed  in  1995.  At  that  time,  the 
Agency  assessed  the  risk  for  dietary, 
worker,  and  ecological  concerns.  With 
the  passage  of  FQPA,  the  tolerances  for 
asulam  needed  to  be  reassessed 
according  to  the  FQPA  safety  standard. 
In  this  cmrent  assessment,  the  Agency 
looked  at  only  dietary  concerns  from 
food  and  drinking  water. 

Asulam  is  a  selective  postemergent 
systemic  carbamate  herbicide  registered 
for  sugarcane,  christmas  tree 
plantations,  ornamentals,  turf  (use  for 
sod  farms  only)  and  non-croplemd  uses 
(boimdary  fences,  fencerows, 
hedgerows,  lumberyards,  storage  areas 
and  industrial  facilities,  and  warehouse 
lots).  There  are  no  residential  uses  for 
asulam  products. 

Dietary  risks  for  asulam  are  below  the 
Agency's  level  of  concern  for  the  general 
U.S.  population  and  all  population 
subgroups.  Drinking  water  risks  are  eJso 
below  EPA's  level  of  concern,  therefore 
the  Agency  is  not  concerned  with 
potential  exposine  to  asulam  through 
surface  water  and  ground  water. 

The  tolerance  reassessment  program 
is  being  conducted  imder 
Congressionally  mandated  time  fi-ames, 
and  EPA  recognizes  both  the  need  to 
make  timely  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing 
this  TRED  as  a  final  document  with  a 
60-day  comment  period.  Although  the 
60-day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  opportunity 
for  public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  TRED.  If  any  comment  significantly 
affects  a  TRED,  EPA  will  amend  the 
TRED  by  publishing  the  amendment  in 
the  Federal  Register. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  this  TRED  falls 
under  FIFRA,  as  amended  in  1988  and 
1996.  Section  4(g)(2)(A)  of  FIFRA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration,"  before  calling  in 
product-specific  data  on  individual  end- 
use  products,  and  either  reregistering 
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products  or  taking  "other  appropriate 
regulatory  action." 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Pesticides  and  pests. 

Dated:  December  19,  2002. 

Lois  Rossi, 
Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Progmms. 
FR  Doc.  03-849  Filed  1-14-03;  8:45  am] 

BILLING  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0246;  FRL-7284-4] 

Bi$(Tributyltin)  Oxide  and  Tributyltin 
Methacrylate;  Notice  of  Receipt  of 
Requests  to  Voluntarily  Cancel  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  by 
International  Paint  Inc.  and  Hempel 
Coatings  (USA),  Inc.  to  volimtarily 
cancel  registrations  of  three  antifouling 
paint  products  containing  tributyltin 
compoimds.  Section  6(f)(1)  of  FIFRA 
provides  that  a  registrant  of  a  pesticide 
product  may  at  any  time  request  that 
any  of  its  pesticide  registrations  be 
canceled  or  amended  to  terminate  one 
or  more  uses.  FIFRA  further  provides 
that,  before  acting  on  the  request,  EPA 
must  publish  a  notice  of  receipt  of  any 
request  in  the  Federal  Register  and 
provide  for  a  30-day  comment  period. 
DATES:  Comments  must  be  received  on 
or  before  February  14.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jill  Bloom,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number,  and  e-mail 
address:  Room  604W53,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  308-8019;  e- 
mail:  bloom.jill@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although,  this  action  may  be 
of  particular  interest  to  persons  who 


produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2002- 
0246.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the  , 
official  docket,  the  public  docket  does 
not  include  ConfidentieJ  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0246  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 


(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 

PIRIB  telephone  number  is  (703)  305 - 

5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0246.  Electronic  comments 
also  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  that 
does  not  contain  the  information 
claimed  as  CBI  must  be  submitted  for 
inclusion  in  the  public  version  of  the 
official  record.  Information  not  marked 
confidential  will  be  included  in  the 
public  version  of  the  official  record 
without  prior  notice.  If  you  have  any 
questions  about  CBI  or  the  procedures 
for  claiming  CBI,  please  consult  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  fi-om  registrants 
to  cancel  certain  pesticide  products 
registered  under  section  3  of  FIFRA. 
International  Paint  Inc.  has  voluntarily 
requested  that  EPA  cancel  two  of  its 
product  registrations  containing  "^" 

tributyltin  compounds.  Hempel 
Coatings  (USA),  Inc.  has  voluntarily 
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registrations  are  listed  in  Table  1  of  this 
unit: 


requested  that  EPA  cancel  its  sole 
product  registration  containing 
tributyltin  compounds.  These 

Table  1  .-Registrations  with  Pending  Requests  for  Cancellation 


Company  Name 


International  Paint  Inc. 


International  Paint  Inc. 


Hempel  Coatings  (USA), 


Registration  number 


67543-8 


2693-123 


10250-53 


Product  Name 


XL-48 


Interswift  BKA007  Red 


Hempel's  Antifouling  Combic  76990- 
51110  Red 


Active  Ingredients 


Tributyltin  methacrylate 


Bis(tributyltin)oxide 
methacrylate 


tributyltin 


Bis(tributy1tin)oxide 
methacrylate 


tributyltin 


International  Paint  Inc.  requested 
these  actions  in  letters  dated  May  17, 
2002  and  June  3,  2002  for  its  products 
with  EPA  registration  numbers  67543-8 
and  2693-123,  respectively.  On  June  19, 
2002,  International  Paint  Inc.  requested 
that  it  be  allowed  to  continue  to  sell  and 
distribute  existing  stocks  of  these 
products  until  December  1,  2002.  On 
July  26,  2002,  International  Paint  Inc. 
waived  the  180-day  period  that 
typically  has  been  allowed  before 
certain  requests  for  voluntary 
cancellation  are  approved  or  denied. 

Hempel  Coatings  (USA),  Inc. 
requested  the  voluntary  cancellation  of 
its  product  with  EPA  registration 
number  10250-53  in  a  letter  dated  July 
8,  2002.  In  that  same  letter,  the 
registrant  requested  that  it  be  allowed  to 
continue  to  sell  and  distribute  existing 
stocks  of  the  subject  product  until 
December  31,  2002,  and  waived  the 
180-day  period  that  typically  has  been 
allowed  before  certain  requests  for 
voluntary  cancellation  are  approved  or 
denied. 

Table  2  of  this  unit  includes  the 
names  and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1  of 
this  unit,  in  ascending  sequence  by  EPA 
company  number: 

TABLE  2.-REGISTRANTS  REQUESTING 
VOLUNTARY  CANCELLATION 


EPA  Company 
No. 

Company  Name  and  Ad- 
dress 

2693 

International  Paint  Inc. 
2270  Morns  Avenue 
Union,  NJ  07083 

10250 

Hempel  Coatings  (USA). 

Inc. 
600  Conroe  Park  North 
Conroe,  TX  77303-5056 

67543 

Intemational  Paint  Inc. 
2270  Morris  Avenue 
Union,  NJ  07083 

m.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  and  provide  a 
30-day  period  for  comments  on  the 
notice.  Thereafter,  the  Administrator 
may  act  on  such  a  request. 

rV.  Procedures  for  Withdrawal  of 
Request 

Both  International  Paint  Inc.  and 
Hempel  Coatings  (USA),  Inc.  have 
waived  any  right  to  withdraw  their 
requests  for  voluntary  cancellation  of 
the  products  listed  in  Table  1  in  Unit  II. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order.  For 
purposes  of  the  cancellation  order  that 
the  Agency  intends  to  issue  at  the  close 
of  the  comment  period  for  this 
announcement,  the  term  "existing 
stocks"  will  be  defined,  pursuant  to  the 
Agency's  statement  of  policy  as 
prescribed  in  the  Federal  Register  of 
June  26,  1991  (56  FR  29362)  (FRL- 
3846-4).  Exceptions  to  this  general  rule 
will  be  made  if  a  product  poses  a  risk 
concern,  or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
cmrently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless,  the  provisions  of  an  earlier 
ordefr  apply,  existing  stocks  already  in 
the  hands  of  dealers  or  users  can  be 
distributed,  sold,  or  used  legally  until 
they  are  exhausted,  provided  that  such 


further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product.  Any  sale,  distribution, 
or  use  of  existing  stocks  after  the 
effective  date  of  the  cancellation  order 
that  is  not  consistent  with  the  terms  of 
the  cancellation  order  will  be 
considered  a  violation  of  section 
12(a)(2)(K)  and/or  12(a)(1)(A)  of  FIFRA, 
unless  it  is  for  purposes  of  shipping 
such  stocks  for  relabeling,  repackaging, 
export  consistent  with  the  requirements 
of  section  17  of  FIFRA,  or  disposal. 

In  the  cancellation  orders  issued  in 
response  to  the  requests  for  voluntary 
cancellation  cited  in  this  notice,  the 
Agency  proposes  to  include  the 
following  provisions  for  treatment  of 
any  existing  stocks  of  the  products 
identified  in  Table  1  in  Unit  II. 

All-sale,  distribution,  or  use  by 
International  Paint  Inc.  of  existing 
stocks  of  its  affected  products  listed  in 
Table  1  in  Unit  II.  will  be  unlawful 
under  FIFRA  after  December  1,  2002. 
Any  stocks  of  such  products  not  in  the 
hands  of  the  registrant  may  continue  to 
be  sold,  distributed,  and  used  until  such 
stocks  are  exhausted. 

All  sale,  distribution,  or  use  by 
Hempel  Coatings  (USA),  Inc.  of  existing 
stocks  of  its  affected  product  listed  in 
Table  1  in  Unit  II.  will  be  unlawful 
under  FIFRA  after  December  31,  2002. 
Any  stocks  of  such  products  not  in  the 
hands  of  the  registrant  may  continue  to 
be  sold,  distributed,  and  used  until  such 
stocks  are  exhausted. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

December  24,  2002. 
Lois  Rossi, 

Director,  Information  Resources  Services 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  03-613  Filed  1-14-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0339;  FRL-7285-1] 

Fhjroxypyr;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  fluroxypyr  in 
or  on  various  food  commodities. 
DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0339,  must  be 
received  on  or  before  February  14,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  I.  Miller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6224;  e-mail  address: 
miIler.joanne@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•    Crop  production  (NAICS  111) 
Animal  production  (NAICS  112) 
Food  manufacturing  (NAICS  311) 
Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


It 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0339.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewilig  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  aveiilable  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  documRnt  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 


Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility'  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  infoiination  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  rieference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff.  '^ 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  yoin 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
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or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  cuid  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoiu'  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  tlie  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cemnot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0339.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0339.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captiu-ed  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  B.y  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2002-0339. 


3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Piiblic  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2002-0339. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.. You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedm-es  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your, 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 


assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Enviromnental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Datfid:  December  31,  2002. 

Meredith  F.  Laws, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Dow  AgroSciences 

PP  9F6050  ' 

EPA  has  received  a  pesticide  petition 
(9F6050)  from  Dow  AgroSciences,  9330 
Zionsville  Road,  Indianapolis,  IN  46268 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  by  establishing 
tolerances  for  combined  residues  of 
fluroxypyr  1-methylheptyl  ester  (1- 
methylheptyl  ((4-amino-3 ,5-dicloro-6- 
fluoro-2-pyridinyl)oxy)acetate  or 
fluroxypyr  MHE]  and  its  metabolite 
fluroxypyr  [((4-amino-3,5-dichloro-6- 
fluoro-2-pyridinyl)oxy)acetic  acid],  free 
and  conjugated,  all  expressed  as 
fluroxypyr,  in  or  on  the  following  raw 
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agricultural  commodities  at  0.02  parts 
per  million  (ppm)  for  kernels  plus  cob 
with  husk  removed,  and  1.0  ppm  for 
forage.  Tolerances  for  residues  of 
fluroxypyr  MHE  in  or  on  field  com  are 
being  proposed  in  support  of  this 
registration  as  follows:  Grain,  0.02  ppm; 
forage,  1.0  ppm;  and  stover,  0.5  ppm. 
Tolerances  for  residues  of  fluroxypjnr 
MHE  in  or  on  sorghum  as  follows: 
Sorghum  grain,  0.02  ppm;  sorghum 
forage,  2.0  ppm;  sorghum  stover,  4.0 
ppm.  Tolerances  for  residues  of 
fluroxypyr  MHE  in  or  on  grasses  as 
follows:  Grass  forage,  120  ppm;  grass 
hay,  160  ppm;  and  grass  silage,  100 
ppm.  Based  on  the  above  tolerances  and 
an  animal  feeding  study,  increased 
tolerances  are  also  proposed  for 
fluroxypyr  MHE  and  fluroxypyr, 
expressed  as  combined  residues  of  total 
fluroxypyr,  in  or  on  the  following 
animal  commodities:  Milk  of  cattle, 
goats,  hogs,  horses  and  sheep,  0.3  ppm; 
and  kidney  of  cattle,  goats,  hogs,  horses 
and  sheep,  1.5  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Fluroxypyr  is  a 
systemic  herbicide  that  is  readily 
translocated  and  rapidly  converts  to  the 
acid  form  following  absorption. 
Fluroxypyr  moves  readily  throughout 
the  plant  via  the  phloem  (nutrient 
transporting)  system  and  to  a  lesser 
extent  through  the  xylem  (water- 
transporting).  Fluroxypyr  is  distributed 
throughout  the  entire  plant,  including 
the  meristems  and  other  developing 
plant  parts. 

2.  Analytical  method.  There  is  a 
practical  method  (GC  with  MS 
detection)  for  measuring  levels  of 
fluroxypyr  MHE  in  or  on  food  with  a 
limit  of  detection  that  allows  monitoring 
of  food  with  residues  at  or  above  the 
levels  set  for,  the  proposed  tolerances. 
Fluroxypyr  has  been  tested  through  the 
PDAs  Multi-residue  Methodology, 
Protocols  C,  D.  and  E.  The  results  have 
been  published  in  the  FDA  Pesticide 
Analytical  Manual,  Volume  I. 

3.  Magnitude  of  residues.  The 
metabolism  of  fluroxypyr  MHE  in  plants 
and  animals  (goats  and  poultry)  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  Magnitudes  of 
residue  studies  were  conducted  for  field 
corn,  sweet  com,  sorghum  and  grasses. 
A  process  products  study  was  not 


conducted  in  field  com  since  residues 
of  fluroxypyr  MHE  were  not  detected  in 
com  grain  at  5X  the  application  rate.  In 
addition,  processing  of  sorghum  was  not 
conducted  since  residue  data  for  flour 
are  not  required  at  this  time  because 
sorghum  flour  is  used  exclusively  in  the 
U.S.  as  a  component  for  drywall,  and 
not  as  either  a  human  food  or  a 
feedstuff.  No  residues  of  fluroxypyr  are 
expected  in  root  or  leafy  vegetable  crops 
grown  in  rotation  to  fluroxypyr-treated 
field  com,  sweet  com,  sorghup,  and 
grasses,  after  a  30-day  plant-back 
interval  at  the  maximum  allowable  label 
rate  of  8  oz  active  ingredient/ Acre.  Field 
com,  sweet  com,  sorghum  and  grasses 
grown  in  rotation  may  contain  low 
levels  of  flujoxypyr  residues;  however, 
the  tolerance  values  proposed  for  these 
crops  will  adequately  assure  compliance 
with  the  labeled  use  patterns. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Fluroxypyr  MHE  has 
low  acute  toxicity.  The  rat  oral  LD50  is 
>5,000  milligrams/kilogram  (mg/kg),  the 
rabbit  dermal  LDso  is  >2,000  mg/kg,  and 
the  rat  inhalation  LC50  is  >1.0  mg/L 
(1,000  mg/cubic  meter).  In  addition, 
fluroxypyr  MHE  is  not  a  skin  sensitizer 
in  guinea  pigs,  has  no  dermal  irritation 
in  r^bits,  and  shows  mild  ocular 
irritation  in  rabbits.  The  end  use 
formulation  of  fluroxypyr  MHE  has  a 
similar  low  acute  toxicity  profile. 

2.  Genotoxicity.  Short-term  assays  for 
genotoxicity  consisting  of  a  bacterial 
reverse  mutation  assay  (Ames  test),  an 
in  vitro  assay  for  cytogenetic  damage 
using  the  Chinese  hamster  ovary  cells, 
an  in  vitro  chromosomal  aberration 
assay  using  rat  lymphocytes,  and  an  in 
vivo  cytogenetic  assay  in  the  mouse 
bone  marrow  (micronucleus  test)  have 
been  conducted  with  fluroxypyr  MHE. 
These  studies  show  a  lack  of 
genotoxicity.  In  addition,  short-term 
assays  for  genotoxicity  consisting  of  an 
Ames  metabolic  activation  test,  possible 
induction  of  point  mutations  at  the 
HGPRT-Locus  of  Chinese  hamster  ovary 
cells,  in  vivo  and  in  vitro  chromosomal 
aberrations  in  the  Chinese  hamster 
ovary  cells,  xmscheduled  DNA  synthesis 
in  human  embryonic  cells,  and  an  assay 
in  mouse  lymphoma  cells  have  been 
conducted  with  fluroxypyr.  These 
studies  also  show  a  lack  of  genotoxicity. 

3.  Reproductive  and  developmental 
toxicity.  Developmental  studies  in  rats 
and  rabbits  were  conducted  with  both 
fluroxypyr  MHE  and  fluroxypyr.  Studies 
with  fluroxypyr  MHE  showed  matemal 
and  fetal  no  observed  adverse  effect 
levels  (NOAELs)  of  300  mg/kg/day  (rat) 
and  500  mg/kg/day  (rabbit).  Studies 
with  fluroxypyr  showed  NOAELs  in  the 
rat  of  250  mg/kg/day  for  matemal  effects 


and  500  mg/kg/day  for  fetal  effects  and 
a  NOAEL  in  the  rabbit  of  250  mg/kg/day 
for  both  maternal  and  fetal  effects. 
These  studies  show  that  fluroxypyr  and 
fluroxypyr  MHE  are  not  teratogenic  nor 
will  they  interfere  with  in  ulero 
development.  Two  multi-generation 
reproduction  studies  were  conducted 
with  fliuoxypyr  in  rats.  The  first  in 
Wistar  rats  showed  no  effect  on  fertility 
or  reproductive  performance  and  had  a 
NOAEL  of  500  mg/kg/day  (highest  dose 
tested).  The  second  study  in  Sprague- 
Dawley  rats  showed  a  parental  NOAEL 
for  systemic  effects  of  100  mg/kg/day  in 
male  rats  and  500  mg/kg/day  in  female 
rats.  The  NOAEL  for  reproductive 
effects  was  750  mg/kg/day  for  males  and 
1,000  mg/kg/day  for  females  (highest 
dose  tested).  The  NOAEL  for  neonatal 
effects  was  500  mg/kg/day. 

4.  Subchronic  toxicity.  Fluroxypyr 
MHE  showed  a  NOAEL  of  1.000  mg/kg/ 
day  in  a  90-day  rat  dietary  study  and  a 
21-day  rabbit  dermal  study.  Ninety-day 
feeding  studies  with  fluroxypyr  showed 
NOAELs  of  80  mg/kg/day  (Wistar  rats), 
700  mg/kg/day  (Fischer  344  rats),  1.342 
mg/kg/day  (male  mice),  and  1,748  mg/ 
kg/ day  (female  mice).  In  a  4-week 
dietary,  range  finding  study  with 
fluroxypyr  in  dogs,  the  NOAEL  foimd 
was  >50  mg/kg/day. 

5.  Chronic  toxicity.  Based  on  chronic 
testing  with  fluroxypyr  in  the  mouse, 
dog,  and  rat  (two  studies),  a  reference 
dose  (RfD)  of  0.8  mg/kg/day  is  proposed 
for  fluroxypyr  and  fluroxypyr  MHE.  The 
RfD  has  incorporated  a  100-fold  safety 
factor  to  the  NOAEL  found  in  the  rat 
chronic  test.  NOAELs  found  in  the 
chronic  dietary  studies  are  as  follows: 
150  mg/kg/day  (dog),  300  mg/kg/day 
(mouse),  80  mg/kg/day  (Wistar  rats),  100 
mg/kg/day  (male  Fischer  344  rats),  and 
500  mg/kg/day  (female  Fischer  344  rats). 

6.  Animal  metabolism.  Both 
fluroxypyr  and  fluroxypyr  MHE  have 
been  evaluated  in  rat  metabolism 
studies.  In  summary,  these  studies  show 
that  fluroxypyr  MHE  is  rapidly 
hydrolyzed  and  the  fate  of  the 
hydrolysis  products,  fluroxypyr  and  1- 
methylheptanol,  are  independent  of 
whether  they  were  given  as  the  ester  or 
the  acid.  Fluroxypyr,  per  se.  was 
extensively  absorbed  and  rapidly 
excreted  principally  unchanged  in  the 
urine;  1-methylheptanol  also  was 
rapidly  absorbed  and  rapidly 
eliminated.  Repeated  administration  of 
fluroxypyr  MHE  was  not  associated 
with  accixmulation  in  tissues.  Also,  the 
metabolism  and  pharmacokinetics  of  1- 
methylheptanol  are  comparable  to  that 
of  the  methylheptyl  portion  of 
fluroxypyr  MHE. 

7.  Metabolite  toxicology. 
Administration  of  fluroxypyr,  as  the 
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acid  or  methylheptyl  ester,  in  a  variety 
of  toxicological  studies  has  produced 
similar  effects.  The  principal  response 
to  sufficiently  high  dosages,  whether 
administered  over  the  short-term  or,  in 
some  cases,  over  a  lifetime,  was 
nephrosis.  Fluroxypyr  is  an  organic  acid 
that  is  actively  excreted  into  the  urine 
by  the  kidney.  Thus,  the  target  organ 
and  dose  response  relationship  for 
fluroxypyr  toxicity  is  entirely  consistent 
with  the  data  on  the  toxicokinetics  of 
fluroxypyr.  Metabolism  studies  have 
shown  that  fluroxypyr  MHE  is  rapidly 
and  completely  hydrolyzed  to 
fluroxypyr  acid  and  methylheptanol. 

8.  Endocrine  disruption.  There  is  no 
evidence  to  suggest  that  fluroxypyr  and 
fluroxypyr  MHE  have  an  effect  on  any 
endocrine  system. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure — Acute  dietary 
exposure  and  risk.  A  Tier  I  acute  dietary 
exposure  and  risk  assessment  was 
C9nducted.  Potential  dietary  exposure 
and  risk  was  estimated  using  DEEM^'^ 
software  (Dietary  Exposure  Evaluation 
Model,  Version  7.075,  Novigen 
Sciences,  Inc.,  Washington,  DC).  A 
deterministic  analysis  was  conducted  by 
combining  the  distribution  of  single-day 
food  consumption  events  with  residues 
assumed  at  tolerance  levels  for  each 
commodity  to  obtain  a  distribution  of 
exposure.  In  this  report,  acute  dietary 
risk  was  assessed  at  the  95th  percentile 
of  exposure. 

i.  Food.  Very  conservative 
assumptions  were  made  in  this  dietary 
risk  assessment.  The  dietary  exposure 
assessment  was  based  on  all 
commodities  with  tolerances  for 
fluroxypyr  established  at  40  CFR 
180.535  together  with  proposed 
tolerances  for  field  corn,  sweet  com, 
grain  sorghum,  and  forage  grass  and 
hay,  including  revised  tolerances  for 
milk  and  meat.  It  was  assumed  that 
fluroxjrpyr  residues  were  present  at 
tolerance  or  proposed  tolerance  levels 
and  that  100%  of  the  crops  were  treated. 
The  USDA  food  consumption  data  from 
1989-92  were  used  by  DEEM  in 
estimating  acute  dietary  exposure. 
Acute  dietary  risk  was  assessed  using  an 
acute  RfD  of  1.25  mg/kg/day,  based  on 
a  maternal  NOAEL  of  125  mg/kg/day 
from  a  rat  developmental  toxicity  study 
and  an  uncertainty  factor  of  100  (1  OX  for 
interspecies  extrapolation  and  lOX  for 
intraspecies  variation).  There  was  no 
indication  of  increased  susceptibility  in 
young  animals  to  prenatal  or  postnatal 
exposure  to  fluroxypjT  in  the  toxicology 
studies.  Therefore,  anPQPA  additional 
safety  factor  for  infants  and  children 
was  not  included  in  this  assessment. 
Acute  dietary  exposure  at  the  95th 


percentile  for  females  13  to  50  years  old 
is  estimated  at  0.004939  mg/kg/day, 
which  occupies  0.4%  of  the  acute  RfD. 
Pregnant  females  are  estimated  to  have 
acute  dietary  exposure  of  0.006582  mg/ 
kg/day  at  the  95th  percentile,  which 
occupies  0.53%  of  the  acute  RfD. 
Adverse  effects  are  not  expected  for 
exposures  occupying  100%  or  less  of 
the  RfD.  Therefore,  acute  dietary 
exposure  and  risk  are  well  within 
acceptable  levels. 

A  chronic  dietary  assessment 
estimated  that  dietary  exposure  would 
occupy  only  0.4%  of  the  RfD  for  the 
overall  U.S.  population  and  1.3%  of  the 
RfD  for  children  1  to  6  years  of  age,  die 
population  subgroup  estimated  to  be 
most  highly  exposed. 

ii.  Drinking  water — Acute  drinking 
water  exposure  and  risk.  There  are  no 
established  Maximum  Contaminant 
Levels  for  residues  of  fluroxypyr  in 
drinking  water  and  health  advisory 
levels  for  fluroxypyr  in  drinking  water 
have  not  been  established. 

Potential  drinking  water 
concentrations  of  fluroxypyr  were 
estimated  in  ground  water  and  surface 
water  using  the  Screening  Concentration 
in  Ground  Water  (SCI-GROW)  and  die 
Generic  Expected  Environmental 
Concentration  (GENEEC)  models, 
respectively.  Both  GENEEC  and  SCI- 
GROW  are  Tier  I  screening  level  models 
that  use  conservative  assumptions.  SCI- 
GROW  estimates  pesticide 
concentrations  in  shallow,  highly 
vulnerable  ground  water.  GENEEC 
simulates  a  1  hectare  by  2  meters  deep 
edge  of  the  field  farm  [K)nd  that  receives 
pesticide  runoff  from  a  treated  10 
hectare  field.  The  estimated 
concentration  of  fluroxypyr  in  ground 
water  according  to  SCI-GROW  is  0.16 
^g/L.  The  estimated  peak  concentration 
of  fluroxypyr  in  surface  water  using 
GENEEC  is  20.88  ng/L. 

To  calculate  the  Drinking  Water 
Levels  of  Concern  (DWLOC)  for  acute 
exposure  relative  to  an  acute  toxicity 
endpoint,  the  acute  dietary  exposure 
(from  the  DEEM  analysis)  was 
subtracted  from  the  acute  RfD  to  obtain 
the  acceptable  upper  limit  of  fluroxypyr 
in  drinking  water  for  acute  exposure. 
DWLOCs  were  then  calculated  using 
default  values  for  adult  female  body 
weight  (60  kg)  and  water  consumption 
(2  L/day). 

The  upper-bound  estimated 
fluroxypyr  concentration  in  ground 
water  (0.16  ng/L)  and  surface  water 
(20.88  Hg/L)  are  substantially  below  the 
acute  DWLOCs  of  37,352  ng/L  and 
37,303  for  females  13  to  50  years  old 
and  pregnant  females,  respectively. 
Aggregated  acute  fluroxypyr  exposure 
for  pregnant  females  and  females  13  to 


50  years  old  resulting  from  dietary 
exposure  and  upper-bound  drinking 
water  exposure  is  well  within 
acceptable  limits  of  exposure  and  risk. 

The  chronic  DWLOC  for  bodi  Uie 
overall  U.S.  population  and  children  1 
to  6  years  of  age  was  over  3,000-fold 
greater  than  residue  levels  in  surface 
water  or  ground  water  estimated  by 
conservative  screening-level  models. 
Therefore,  chronic  exposure  and  risk  is 
expected  to  be  well  within  acceptable 
levels. 

2.  Non-dietary  exposure.  The 
proposed  use  of  fluroxypyr  on 
residential  turf  presents  the  potential  for 
non-occupational,  non-dietary  (or 
residential)  exposure.  Transferable  foliar 
residue  data  from  a  fluroxypyr  study  on 
turf  was  used  instead  of  default  residue 
values. 

Post-application  dermal  exposure  for 
adults  and  toddlers  was  estimated  for 
the  day  of  application  (day  0)  since  the 
exposure  potential  is  greatest  at  this 
time.  Transferable  residue  of  fluroxypyr 
from  turf  was  found  to  range  from  0.03 
to  0.74%  (used  as  a  high  end  stimate)  of 
the  fluroxypyr  applied  and  to  dissipate 
with  a  half-life  ranging  from  1.4  to  2.5 
days. 

Homeowners  may  be  exposed  to 
fluroxypyr  during  application  to  turf 
and  also  may  have  dermal  exposure  due 
to  post-application  activity  on  the 
treated  turf. 

Homeowner  exposure  during  the 
application  of  fluroxypyr  to  turf 
includes  both  dermal  and  inhalation 
exposure.  Surrogate  dermal  and 
inhalation  exposure  data  from  Pesticide 
Handlers  Exposure  Database  (PHED 
VI.  1)  was  used  in  estimating  applicator 
exposure.  The  PHED  surrogate  data  used 
to  estimate  exposure  assumes 
residential  applicator  attire  to  include 
short  pants,  short-sleeve  shirt,  and  no 
gloves.  The  applicator  exposure 
estimate  was  based  on  a  broadcast 
application  using  a  garden  hose  end 
sprayer.  Applicator  dermal  and 
inhalation  exposure  was  estimated  to  be 
0.0986  mg/kg/day  and  0.00003  mg/kg/ 
day,  respectively. 

Adult  post-application  dermal 
exposure  from  treated  turf  on  the  day  of 
application  was  estimated  to  be  0.0172 
mg/kg/day.  The  combined  dermal 
exposure  from  application  along  with 
post-application  activity  is  0.1158  mg/ 
kg/day  (0.0986  mg/kg/day  +  0.0172  mg/ 
kg/day).  Oral  post-application  exposure 
is  not  expected  for  adults  and  was  not 
included  in  this  assessment.  The  Margin 
of  Exposure  (MOE)  for  dermal  exposure 
is  8,635  and  for  inhalation  exposure 
2,666,667.  These  MOEs  are  substantially 
greater  than  100,  indicating  that  risk 
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from  these  potential  exposures  is  well 
within  an  acceptable  level. 

Consistent  with  the  scenario 
described  above  for  the  general  adult 
population,  female  adult  homeowners 
may  experience  exposure  to  fluroxypyr 
during  application  to  turf  as  well  as 
from  post-application  exposure.  Female 
applicator  dermal  and  inhalation 
exposure  was  estimated  to  be  0.115  mg/ 
kg/day  and  0.00004  mg/kg/day, 
respectively.  Additionally,  female 
adults  may  also  experience  post- 
application  dermal  exposure  from 
treated  turf  on  the  day  of  application. 
Post-application  dermal  exposure  for 
females  was  estimated  to  be  0.0201  mg/ 
kg/day.  Since  dermal  absorption  is 
assumed  to  be  100%  and  since  both 
dermal  and  inhalation  exposure  are 
being  evaluated  against  the  same 
toxicity  endpoint,  total  potential 
exposure  from  fluroxypyr  use  on  turf 
can  be  estimated  by  simply  adding  the 
dermal  and  irihalation  exposure.  The 
combined  exposure  is  0.13514  mg/kg/ 
day  (0.115  mg/kg/day  +  0.00004  mg/kg/ 
day  +  0.0201  mg/kg/day).  Using  a 
NOAEL  of  125  mg/kg/day.  the  MOE  is 
calculated  to  be  925  (125  mg/kg/day  / 
0.13514  mg/kg/day).  The  MOE  for 
female  adults  as  a  result  of  potential 
dermal  and  inhalation  exposure  from 
residential  use  of  fluroxypyr  on  tiuf  is 
well  above  100,  indicating  that  risk  is 
within  acceptable  levels. 

Golfers  may  have  dermal  exposure  to 
fluroxypyr  due  to  post-application 
activity  on  the  treated  turf.  Dermal 
exposure  for  adult  golfers  was  estimated 
on  the  day  of  treatment  (day  0)  to 
provide  a  high-end  estimate  of 
exposure.  Exposure  was  estimated  based 
on  a  transfer  coefficient  of  500  cm^/hr 
(')  and  an  exposure  time  of  4  hours. 
Exposure  was  estimated  to  be  0.001186 
ing/kg/day.  A  MOE  of  843,170  was 
calculated  based  on  an  assumption  of 
100%  dermal  absorption  and  a  NOAEL 
of  1,000  mg/kg/day.  Given  a  MOE  of 
three  orders  of  magnitude  greater  than 
100,  risk  is  well  within  acceptable 
levels. 

Potential  exposure  for  female  golfers 
was  estimated  to  be  0.001383  mg/kg/ 
day.  A  MOE  of  90.383  was  calculated 
based  on  an  assumption  of  100%  dermal 
absorption  and  a  NOAEL  of  125  mg/kg/ 
day.  The  MOE  is  substantially  greater 
than  100.  indicating  that  risk  is  well 
within  acceptable  levels. 

Toddlers  may  have  exposure  due  to 
post-application  activity  on  treated  turf. 
When  a  pesticide  in  liquid  formulation 
is  applied  to  turfgrass,  toddlers  may 
experience  post-application  exposure 
through  dermal  exposure  and  also 
through  oral  exposure  due  to  hand-to- 
mouth  transfer  of  pesticide  residue. 


ingestion  of  treated  turfgrass  and 
incidental  ingestion  of  soil  from  treated 
areas. 

Toddler  post-application  dermal 
exposure  from  treated  turf  on  the  day  of 
application  was  estimated  to  be  0.0288 
mg/kg/day.  Oral  exposure  due  to  hand- 
to-mouth  transfer  of  residues  was 
estimated  to  be  0.0011  mg/kg/day.  Oral 
exposure  due  to  ingestion  of  treated 
grass  was  estimated  to  be  0.0019  mg/kg/ 
day.  Combined  oral  exposure  from 
hand-to-mouth  transfer  of  residues  and 
ingestion  of  treated  grass  is  0.0030  mg/ 
kg/day  (0.0011  mg/kg/day  +  0.0019  mg/ 
kg/day).  The  MOE  for  dermal  exposure 
is  34,722  and  oral  exposure  is  26,667, 
both  of  them  well  above  100,  indicating 
that  risk  is  well  within  acceptable 
levels. 

Use  of  fluroxypyr  on  tiu-f  results  in 
potential  short-term  residential 
exposure  for  adults  and  children. 
Potential  short-term  dietary  and 
residential  exposures  were  combined 
into  aggregate  MOE-  values.  Potential 
exposure  through  drinking  water  was 
not  included  in  the  aggregate  MOEs,  but 
was  evaluated  in  aggregate  through  use 
of  a  DWLOC  calculated  for  short-term 
exposure.  The  aggregate  MOEs  for 
adults  and  toddlers  ranged  from  906  to 
29,335,  but  all  were  well  above  100, 
indicating  an  adequate  margin  of  safety. 
Additionally,  the  short-term  DWLOCs 
for  toddlers  and  adults  were  over  3,000- 
fold  greater  than  potential  fluroxypyr 
residues  in  drinking  water  predicted  by 
conservative  screening  level  models. 
Therefore,  aggregate  short-term 
exposure  and  risk  for  children  and 
adults  is  expected  to  be  well  within 
acceptable  levels. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
fliu-oxypyr  MHE  and  fluroxypyr  and 
other  substances  that  have  a  common 
mechanism  of  toxicity  is  also 
considered.  There  is  no  reliable 
information  to  indicate  that  toxic  effects 
produced  by  fliuoxypyr  MHE  and 
fluroxypyr  would  be  cumulative  with 
those  of  any  other  pesticide  chemical. 
Thus,  it  is  appropriate  to  consider  only 
the  potential  risks  of  fluroxypyr  MHE 
and  fluroxypyr  in  an  aggregate  exposure 
assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Acute  dietary 
exposm^e  for  pregnant  females  to 
residues  of  fluroxypyr  from  current  and 
proposed  uses  was  estimated  to  occupy 
0.53%  of  the  acute  RfD,  indicating  very 
little  risk.  Additionally,  the  acute 
DWLOC  was  calculated  to  be  over  1,700 
fold  greater  than  potential  fluroxypyr 


residue  in  drinking  water  predicted  by 
conservative  screening  level  models. 

Potential  dietary  and  residential 
exposures  were  combined  into  an 
aggregate  MOE  value.  Those  MOEs 
range  from  906  to  29,335.  The  aggregate 
MOEs  are  well  above  100,  indicating 
risk  is  well  within  acceptable  levels. 
Additionally,  the  DWLOCs  were  over 
11,000-fold  greater  than  potential 
fluroxypyr  residue  in  drinking  water. 
Chronic  dietary  exposure  to  residues  of 
fluroxypyr  from  current  and  proposed 
uses  was  estimated  to  occupy  0.4%  of 
the  RflD.  The  DWLOC  was  calculated  to 
be  over  1 1 ,000  fold  greater  than 
potential  fluroxypyr  residue  in  drinking 
water. 

It  is  concluded  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  the  general  U.S.  population, 
pregnant  females  or  developing  young 
from  acute  aggregate,  short-term  or 
chronic  aggregate  exposures  to 
fluroxypyr  residues  from  current  and 
proposed  uses. 

2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  may 
apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base.  Based  on 
the  current  toxicological  data 
requirements,  the  data  base  for 
fluroxypyr  MHE  relative  to  prenatal  and 
postnatal  effects  for  children  is 
complete.  There  were  no  indications  of 
neurotoxicity  and  developmental 
toxicity  was  not  observed  in  the  absence 
of  maternal  toxicity.  It  is  concluded  that 
there  is  no  indication  of  increased 
sensitivity  of  infants  and  children 
relative  to  adults  and  that  aix  additional 
FQPA  safety  factor  is  not  required. 

The  acute  and  short-term  exposures 
were  assessed  for  pregnant  females  to 
evaluate  the  risk  for  developmental 
toxicity  and  it  was  conclu<ted  that  there 
was  reasonable  certainty  of  no  harm 
from  aggregate  acute  or  short-term 
exposures  resulting  from  current  and 
proposed  uses  of  fluroxypyr. 

Toddlers  may  experience  short-term 
dermal  and  oral  exposure  to  fluroxypyr 
as  a  result  of  post-application  activities 
on  treated  residential  turf.  Additionally, 
there  is  the  potential  for  exposure  to  _ 
fluroxypyr  through  residue  in  food  and 
drinking  water.  Tier  I  assessments  were 
conducted  to  develop  very  conservative 
estimates  of  potential  exposure  through 
residential,  dietary  and  drinking  water 
pathways. 

Potential  dietary  and  residential 
exposures  were  combined  into  an 
aggregate  MOE  value.  The  aggregate 
MOE  was  5,120,  well  above  100. 
indicating  risk  is  well  within  acceptable 
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levels.  Additionally,  the  DWLOC  was 
over  3,000-fold  greater  than  potential 
fluroxypyr  residue  in  drinking  water. 

Chronic  dietary  exposure  to  residues 
of  fluroxypyr  from  current  and  proposed 
uses  was  estimated  to  occupy  1.3%  of 
the  RfD  for  children  1  to  6  years  old,  the 
population  subgroup  predicted  to  be 
most  highly  exposed.  Additionally,  the 
DWLOC  was  calculated  to  be  over  3,000 
fold  greater  than  potential  fluroxypyr 
residue  in  drinking  water  predicted  by 
conservative  screening  level  models. 

Thus,  based  on  the  completeness  and* 
reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment,  it  is 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  acute  dietary, 
short-term  and  chronic  aggregate 
exposures  to  fluroxypyr  residues  from 
current  and  proposed  uses. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  residues  of 
fluroxypyr  MHE  and  fluroxypyr  on  any 
food  or  feed  crop. 

(FR  Doc.  03-848  Filed  1-14-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0356;  FRL-7286-4] 

BIfenazate;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimoimces  the 
initial  flling  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  Bifenazate  in 
or  on  various  food  commodities. 
DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0356,  must  be 
received  on  or  before  February  14,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brotbers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  lijonited  to: 

•    Crop  production  (NAICS  code 
111) 


112) 
311) 


Animal  production  (NAICS  code 
Food  manufacturing  (NAICS  code 


Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Informution? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0356.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 


to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket  , 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the    - 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
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photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/coimer.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
youi  name,  mailing  address,  and  an 
e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  "omment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0356.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
linow  your  identity,  e-mail  address,  or 
Other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment. 

'   ii.  E-mail.  Comments  may  be  sent  by 
e>mail  to  opp-docket@epa.gov. 


Attention:  Docket  ID  Number  OPP- 
2002-0356.  hi  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e->mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2002-0356. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2002-0356. 
Such  deliveries  are  only  accepted 
diu-ing  the  docket's  normal  hours  of 
operation  £is  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  0BI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 


clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparingyour 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug.  Mid  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  conunodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  20.  2002. 

Debra  Edwards, 
Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
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required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Project  Number 
(IR-4)  and  Crompton  Manufacturing 
Company,  Inc. 

PP  3E651 7 

EPA  has  received  a  pesticide  petition 
(3E6517)  from  the  Interregional 
Research  Project  Number  (IR-4),  681 
U.S.  Hwy.  #1  South,  North  Brunswick, 
N]  08902  proposing,  pursuant  to  section 
408(d)  of  the  FFDCA,  21  U.S.C.  346a(d), 
to  amend  40  CFR  180.572  by 
establishing  tolerances  for  residues  of 
bifenazate,  (diazinecarboxylic  acid,  2-(4- 
methoxy-(l,l'-biphenyl]-3-yl),l- 
methylethylester)  in  or  on  the  following 
raw  agricultural  commodities  (RACs): 
Vegetable,  cucurbit,  group  at  0.6  part 
per  million  (ppm);  vegetable,  fruiting, 
group  at  2.0  ppm;  peppermint,  tops  at 
25  ppm;  spearmint,  tops  at  25  ppm;  nut, 
tree,  group  at  0.2  ppm;  almond,  hulls  at 
10  ppm;  okra  at  2.0  ppm;  and  pistachio 
at  0.2  ppm.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition.  This  notice  includes  a 
summary  of  the  petition  prepared  by 
Crompton  Manufactming  Company,  Inc. 
(formerly  Uniroyal  Chemical  Company), 
Middlebury,  CT  06749. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
residues  of  bifenazate  in  plants  is 
adequately  imderstood.  The  major 
residue  in  all  plant  metabolism  studies 
is  bifenazate.  A  minor,  but  significant 
metabolite  is  the  diazene  D3598,  which 
was  found  to  interconvert  readily  to/ 
from  bifenazate  in  the  plant  matrix 
during  the  analytical  procedure. 

2.  Analytical  method.  Crompton  has 
developed  practical  anal)rtical 
methodology  for  detecting  and 
measuring  residues  of  bifenazate  in  or 
on  RACs.  As  D3598,  a  significant 
metabolite,  was  found  to  interconvert 
readily  to/from  bifenazate,  the  analytical 
method  was  designed  to  convert  all 
residues  of  D3598  to  the  parent 


compound  (bifenazate)  for  analysis.  The 
method  utilizes  reversed  phase  high 
performance  liquid  chromotography 
(HPLC)  to  separate  the  bifenazate  from 
matrix  derived  interferences,  and 
oxidative  coulometric  electrochemical 
detection  for  the  identification  and 
quantification  of  this  analyte. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Bifenazate  technical, 
acramite-50WS,  and  floramite  SC  have 
low  acute  oral,  dermal,  and  inhalation 
toxicity  in  laboratory  animals.  The  oral 
lethal  dose  LDso  in  rats  and  mice  is 
greater  than  5  grams/kilogram  (g/kg)  for 
acramite-50WS  and  the  technical 
material.  The  oral  LD50  of  floramite  SC 
is  greater  than  5  g/kg  in  males  and 
greater  than  2  g/kg  in  females.  The 
dermal  LDsu  in  rats  of  bifenazate 
technical  and  both  formulations  is 
greater  than  5  g/kg.  The  inhalation 
lethal  concentration  LC50  in  the  rats  of 
bifenazate  technical,  acramite-50WS 
and  floramite  SC  was  found  to  be  greater 
than  4.4,  5.2,  and  1.8  milligrams/liter 
(mg/L),  respectively.  In  eye  irritation 
studies,  acramite-50WS  was  a  slight 
irritant,  and  bifenazate  technical  was 
non-irritating.  Floramite  SC  was  found 
to  be  irritating  to  the  eyes.  All  3 
products  were  found  to  be  non-irritating 
to  the  skin  of  rabbits  and  non- 
sensitizing  on  the  skin  of  guinea  pigs. 

2.  Genotoxicity.  Bifenazate  was 
evaluated  and  found  to  be  negative  in 
the  Ames  Reverse  Mutation,  Mouse 
Lymphoma,  Chinese  hamster  ovary 
(CHO)  chromosome  aberration  and 
mouse  micronucleus  assays. 

3.  Reproductive  and  developmental 
toxicity — i.  Rabbit  developmental  study. 
A  range-finding  study  conducted  in 
pregnant  New  Zealand  white  rabbits  at 
dosage  levels  of  125,  250,  500,  750,  a^id 
1 ,000  milligrams/kilogram/day  (mg/kg/ 
day)  demonstrated  maternal  toxicity  at 
dosage  levels  of  500  mg/kg/ day  and 
greater  and  abortions  at  dosage  levels  of 
250  mg/kg/day  and  greater.  Bifenazate 
was  then  administered  by  oral  gavage  to 
pregnant  New  Zealand  white  rabbits  at 
dosage  levels  of  10,  50,  and  200  mg/kg/ 
day.  No  test  article  related  effects  were 
seen  at  any  dose  level.  The  no 
observable  adverse  effect  level  (NOAEL) 
for  maternal  and  developmental  toxicity 
was  greater  than  200  mg/kg/day. 

ii.  Rat  developments  study. 
Bifenazate  did  not  produce 
developmental  toxicity  when 
administered  by  oral  gavage  to  pregnant 
Sprague-Dawley  CD  rats  at  dosage  levels 
of  10,  100.  and  500  mg/kg/day.  A 
reduction  in  maternal  body  weight  gain 
was  seen  at  dosage  levels  of  100  and  500 
mg/kg/day.  Clinical  observations  at  500 
mg/kg/day  included  red  material/ 


staining  on  body  surfaces,  pale 
extremities,  and  brown  discharge.  No 
developmental  or  teratogenic  effects 
were  observed  at  any  dosage  level.  The 
NOAEL  for  maternal  toxicity  was  10 
mg/kg/day  and  the  NOAEL  for 
developmental  toxicity  was  greater  than 
500  mg/kg/day. 

iii.  Rat  reproduction  study.  Bifenazate 
showed  no  effects  on  reproduction 
when  fed  to  2-genexations  of  male  and 
female  Sprague-Dawley  CD  rats  at 
dietary  concentrations  of  20,  80,  and 
200  ppm.  At  a  dosage  level  of  200  ppm 
there  was  a  reduction  in  body  weight 
gain  in  FO  males  and  females.  Food 
consumption  was  unafi^ected.  There  was 
a  reduction  in  body  weight  gain  in  Fl 
females  at  all  dosage  levels  and  in  Fl 
males  at  80  and  200  ppm  in  the  absence 
of  effects  on  food  consumption.  Since 
the  20  ppm  Fl  males  did  not  have  a 
significant  reduction  in  body  weight 
gain,  this  dosage  level  can  be  considered 
a  NOAEL  for  systemic  adult  toxicity. 
The  reduction  in  body  weight  gain  in 
the  Fl  females  at  20  ppm  would  not  be 
considered  biologically  significant 
because  no  effects  were  observed  on 
reproductive  parameters  or  in  the  F2 
litter.  The  reproductive  and 
developmental  NOAEL  was  greater  than 
200  ppm  (10  mg/kg/day). 

4.  Subchronic  toxicity— i.  Thirteen- 
week  rat  feeding  study.  Bifenazate  was 
fed  to  male  and  female  Sprague  Dawley 
CD  rats  for  1 3  weeks  at  dietary 
concentrations  of  40,  200,  and  400  ppm. 
At  dosage  levels  of  200  and  400  ppm 
there  was  a  reduction  in  red  blood  cell 
(RBC)  count  and  hemoglobin  (Hgb). 
Food  intake  was  reduced  for  200  ppm 
females  and  200  and  400  ppm  males. 
Histopathological  effects  were  seen  in 
the  liver,  spleen,  and  adrenal  cortex  in 
males  and  females  at  200  and/or  400 
pm.  The  maximum  tolerated  dose 
(MTD)  was  exceeded  in  females  at  200 
ppm  and  in  males  and  females  at  400 
ppm.  The  NOAEL  for  subchronic 
toxicity  in  rats  was  40  ppm  (2  mg/kg/ 
day). 

ii.  Neurotoxicity  assessment.  No 
treatment  related  effects  were  seen  on 
neuro-behavior  in  a  Standard 
Functional  Observation  Battery 
conducted  at  weeks  8  and  13  of  the  rat 
feeding  study.  No  overt  signs  of  anti- 
cholinergic activity,  and  no  statistically 
significant  effects  on  cholinesterase 
(ChE)  activity  were  seen  in  rats  in  a  2- 
week  feeding  study  at  dose  levels  up  to 
400  ppm.  Plasma,  erythrocjrte  and  brain 
ChE  activity  were  evaluated  in  male  and 
female  rats  fed  bifenazate-treated  diet  at 
0.  20,  200,  or  400  ppm  for  2  weeks.  All 
animals  survived  until  study 
termination  and  effects  were  only  seen 
on  body  weight  gain  and  food 
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consumption.  The  NOAEL  for 
cholinergic  inhibition  was  greater  than 
400  ppm  (20  mg/kg/day). 

iii.  Thirteen-week  dog  feeding  study. 
Bifenazate  was  fed  to  male  and  female 
Beagle  dogs  for  1 3  weeks  at  dietary 
concentrations  of  40,  400,  and  1,000 
ppm.  At  dosage  levels  of  400  and  1,000 
ppm  there  was  a  reduction  in  RBC 
count,  Hgb  and  hematocrit  (HCT).  Liver 
weights  were  increased  at  400  and  1 ,000 
ppm  and  centrilobular  hepatocellular 
hypertrophy  was  seen  in  females  at  400 
ppm  and  males  and  females  at  1,000 
ppm.  The  NOAEL  for  subchronic 
toxicity  in  dogs  was  40  ppm  (1  mg/kg/ 
day). 

5.  Chronic  toxicity — i.  Dog  chronic 
feeding  study.  Bifenazate  was  fed  to 
male  and  female  Beagle  dogs  for  1-year 
at  dietary  concentrations  of  40,  400,  and 
1,000  ppm.  At  dose  levels  of  400  and 
1,000  ppm,  there  was  a  reduction  in 
food  consumption  in  males  and  reduced 
body  weight  gain  in  males  and  females. 
There  was  a  reduction  in  RBC  count, 
Hgb,  and  HCT  and  an  increase  in 
bilirubin  at  400  and  1,000  ppm. 
Histopathological  effects  on  bone 
marrow,  kidney,  and  liver  were  also 
seen  at  these  dose  levels.  The  NOAEL 
for  chronic  toxicity  in  dogs  was  40  ppm 
(1  mg/kg/day). 

ii.  Rat  chronic  feeding/ carcinogenicity 
study.  Bifenazate  was  not  carcinogenic 
in  rats  when  fed  to  male  and  female 
Sprague-Dawley  CD  rats  for  2  years  at 
dietjuy  concentrations  of  20,  80,  and  - 
160  in  females  or  20,  80,  and  200  ppm 
in  males.  Body  weight  gain  was  reduced 
in  males  and  females  at  the  high  dosage 
levels.  A  reduction  in  RBC  count  and  an 
increase  in  splenic  pigment  were  seen 
in  females  at  160  ppm,  while  high  dose 
males  exhibited  a  reduction  in  total 
cholesterol  and  an  increase  in  splenic 
pigment.  At  a  dose  level  of  80  ppm  there 
was  a  reduction  in  body  weight  gain,  a 
decrease  in  RBC  count  and  an  increase 
in  splenic  pigment  in  females.  There 
was  no  increase  in  tumor  incidence  in 
males  or  females  as  a  result  of  bifenazate 
administration.  The  NOAEL  for  chronic 
toxicity  in  rats  was  20  ppm  (1  mg/kg/ 
day). 

iii.  Mouse  carcinogenicity  study. 
Bifenazate  was  not  carcinogenic  when 
fed  to  male  and  female  CD-I  mice  for 
18  months  at  dietary  concentrations  of 
10,  100,  and  175  ppm  in  females  and  10, 
100,  and  225  ppm  in  males.  Body 
weight  gain  was  reduced  in  males  and 
females  at  the  high  dose  level.  A 
reduction  in  RBC,  total  leukocyte  and 
Ijrmphocyte  counts  was  seen  in  males  at 
225  ppm.  There  was  no  increase  in 
tumor  incidence  in  males  or  females  as 
a  result  of  bifenazate  administration. 


6.  Animal  metabolism.  In  rat,  '•♦C- 
bifenazate,  '^C-phenyl  hydrazine 
carboxylic  acid,  2-(4-methoxy-l,l- 
biphenyl-3-yl)-l-methylethyl  ester  was 
extensively  metabolized  when  it  was 
given  orally  in  2  dose  levels  low  (10  mg/ 
kg),  and  high  (1,000  mg/kg).  Although  * 
of  the  dosed  radioactivity  was  excreted 
in  the  feces,  bifenazate  depicted  a  good 
degree  of  absorption  as  indicated  from 
the  level  of  radioactivity  in  the  bile.  In 
the  bile  radioactivity  study,  about  70% 
of  tHe  C-14  was  collected  from  the 
cannulated  bile  ducts  of  low  dosed  rats 
indicating  an  active  level  of  absorption 
and  enterohepatic  circulation. 

7.  Metabolite  toxicology.  In  a  single 
dose  oral  toxicity  limit  test  in  rats,  the 
oral  LDso  of  the  diazene  product  of 
bifenazate  was  estimated  to  be 
approximately  5,000  mg/kg.  At  2  hours 
and  at  7  days  post-dosing,  no  effects 
were  seen  on  erythrocyte  cholinesterase 
inhibition  (ChEI)  in  male  or  female  rats. 
In  addition,  no  effect  on  plasma  ChEI 
was  seen  in  male  rats  at  7  days  only. 
Since  this  effect  was  seen  only  in 
plasma  of  females  at  one  time  point,  it 
is  most  likely  a  pseudo-cholinesterase 
effect  without  biological  significance.  In 
a  dermal  toxicity  screen,  the  LDso  of  the 
diazene  was  estimated  to  be  >2,000  mg/ 

kg. 

8.  Endocrine  disruption.  There  are  no 
known  reported  adverse  reproductive  or 
developmental  effects  in  domestic 
animals  or  wildlife  as  a  result  of 
exposure  to  this  chemical.  A  standard 
battery  of  required  toxicity  tests  have 
been  conducted  on  bifenazate.  No 
effects  were  seen  in  the  reproduction  or 
developmental  studies  to  indicate  that 
bifenazate  has  an  effect  on  the 
endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Based  on  dietary, 
drinking  water,  and  non-occupational 
exposure  assessments,  there  is 
reasonable  certainty  of  no  harm  to  the 
U.S.  population,  any  population 
subgroup,  or  infants  and  children  frtim 
chronic  exposure  to  bifenazate. 

i.  Food.  Chronic  dietary  exposure  was 
estimated  using  dietary  exposure 
evaluation  model  DEEM''"'^  tolerance 
levels,  and  100%  crop  treated. 
Processing  factors  were  used  for  apple 
and  grape  juice.  The  chronic  dietary 
exposure  to  the  U.S.  population  (total) 
was  estimated  as  0.003093  mg/kg  bwt/ 
day,  and  was  30.9%  of  the  reference 
dose  (RfD).  Exposure  to  non-nm-sing 
infants,  the  highest  exposed  population 
subgroup,  was  0.007238  mg/kg  bwt/day 
(72.4%  of  the  RfD),  and  exposure  to 
children  was  0.006627  mg/kg  bwt/day 
(66.3%  of  the  RfD). 


ii.  Drinking  water.  The  residue  of 
concern  in  drinking  water  was 
determined  to  be  D1989.  Chronic 
estimated  environmental  concentrations 
(EECs)  of  D1989  in  surface  water  and     > 
ground  water  were  generated  using 
FIRST  and  the  screening  concentration 
in  ground  water  (SCI-GROW)  (1 
application  at  0.75  lbs  active  ingredient/ 
acre).  The  FIRST  model  generated  an 
EEC  of  0.114  part  per  billion  (ppb), 
whereas,  the  SCI-GROW  model 
generated  an  EEC  of  0.0119  ppb.  These 
EEC  values  are  much  lower  than  the 
drinking  water  levels  of  concern  (LOG) 
(227  ppb  for  adults,  27.6  ppb  for  infants 
and  children).  Therefore,  exposure  to 
potential  residues  in  drinking  water  is 
expected  to  be  negligible. 

2.  Non-dietary  exposure.  Food  uses 
described  in  this  petition  are  strictly 
agricultural,  and  will  not  add  to  any        ^ 
residential  non-dietary  exposure  that 
may  exist. 

D.  Cumulative  Effects 

The  mechanism/mode  of  action  of 
bifenazate  on  the  mammalian  RBC, 
which  is  the  target  organ  in  the  species 
tested,  remains  to  be  elucidated.  The 
lack  of  information  on  bifenazate  mode 
of  action  precludes  an  assessment  of 
cumulative  effects. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
toxicology  data  base  and  available 
information  on  anticipated  residues, 
chronic  dietary  exposure  to  the  U.S. 
population  (total)  was  30.9%  of  the  RfD. 
Exposure  to  potential  residues  in 
drinking  water  is  expected  to  be 
negligible,  as  drinking  water  levels  of 
concern  (DWLOCs)  are  substantially 
higher  than  modeled  acute  and  long- 
term  EECs.  The  margin  of  exposure 
(MQEs)  from  the  limited  potential  for 
short-term  exposure  from  residential 
uses  was  >1,000.  Based  on  these 
assessments,  it  can  be  concluded  that 
there  is  reasonable  certainty  of  no  harm 
to  the  U.S.  population  or  any  population 
subgroup  from  exposure  to  bifenazate. 

2.  Infants  and  children.  The  chronic 
dietary  exposure  was  72.4%  of  the  RfD 
for  infants,  and  66.3%  for  children. 
Exposure  to  potential  residues  in 
drinking  water  is  expected  to  be 
negligible,  as  DWLOCs  are  substantially 
higher  than  modeled  acute  and  long-     ' 
term  EECs.  The  MOEs  from  the  limited 
potential  for  short-term  exposure  from 
residential  uses  was  >1 ,000.  Based  on 
these  assessments,  it  can  be  concluded 
that  there  is  reasonable  certainty  of  no 
harm  to  infants  and  children  from 
exposure  to  bifenazate. 
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F.  International  Tolerances 

There  are  no  Codex  or  other 
international  maxium  residue  levels 
(MRLs)  on  tolerances  for  the  requested 
uses  with  the  exception  of  cherries  in 
Japan.  In  Japan,  the  following  MRLs 
have  been  established:  Citrus  0.2  and 
1.0;  apple  2.0;  pear  2.0;  peach  0.2; 
cherry  3.0;  strawberry  3.0;  watermelon 
0.2;  and  tea  2.0.  There  are  no  other 
current  MRLs  or  tolerances  for 
bifenazate. 
[FR  Doc.  03-850  Filed  1-14-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0163;  FRL-7283-8] 

Prlmisulfuron-methyf;  Report  of  the 
FQPA  Tolerance  Reassessment 
Progress  and  Risk  Management 
Decision  (TRED);  Notice  of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  the  "Report  of  the  Food 
Quality  Protection  Act  (FQPA) 
Tolerance  Reassessment  Progress  and 
Risk  Management  Decision  (TRED)  for 
Primisulfuron-methyl."  EPA  has 
reassessed  the  24  tolerances,  or  legal 
limits,  established  for  residues  of 
primisulfuron-methyl  in/on  raw 
agricultural  commodities.  These 
tolerances  are  now  considered  safe 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  FQPA  of  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Scheltema,  Special  Review 
and  Reregistration  Division  (7508C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-2201;  fax  number:  (703)  308- 
8005;  e-mail  address: 
scheltema.christina@epa.gov.    , 

SUPPLEMENTARY  INFOFlMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  but  will  be  of  interest  to  a 
wide  range  of  stakeholders,  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides.  The  Agency  has  not 
attempted  to  describe  all  the  persons  or 
entities  who  may  be  interested  in  or 


affected  by  this  action.  If  you  have 
questions  in  this  regard,  consult  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0163.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  To  access 
the  TRED  document  and  fact  sheet 
electronically,  go  directly  to  the  REDs 
table  on  the  EPA  Office  of  Pesticide 
Programs  web  site,  at  http:// 
www.epa.gov/pesticides/reregistration/ 
status.htm.  For  a  complete  list  of 
available  documents  supporting  the 
TRED,  see  the  electronic  version  of  the 
public  docket,  which  is  available 
through  EPA's  electronic  public  docket 
and  comment  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/  to  submit  or 
view  public  comments  for  documents 
that  are  open  to  public  comment,  to 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number  or  chemical  name. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket,  but  will  be  available  only  in 


printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  assessed  the  risks  associated 
with  current  and  proposed  food  uses  of 
primisulfuron-methyl,  reassessed  24 
existing  tolerances,  and  reached  a 
tolerance  reassessment  and  risk 
management  decision.  The  Agency  is 
announcing  the  availability  of  the 
resulting  report  of  the  FQPA  Tolerance 
Reassessment  Progress  and  Risk 
Management  Decision  for 
Primisulfuron-methyl,  also  known  as  a 
TRED. 

EPA  must  review  tolerances  and 
tolerance  exemptions  that  were  in  effect 
when  FQPA  was  enacted  in  August 
1996,  to  ensure  that  these  existing 
pesticide  residue  limits  for  food  and 
feed  commodities  meet  the  safety 
standard  established  by  the  new  law. 
Tolerances  are  considered  reassessed 
once  the  safety  finding  has  been  made 
or  a  tolerance  revocation  occurs.  EPA 
has  reviewed  and  made  the  requisite 
safety  finding  for  the  tolerances 
established  for  residues  of 
primisulfuron-methyl  in/on  raw 
agricultural  commodities. 

The  Agency  has  determined  that  there 
are  no  dietary  (food  or  drinking  water) 
or  aggregate  risks  of  concern  from  the 
use  of  primisulfuron-methyl,  so 
mitigation  of  these  risks  is  not 
necessary.  EPA  is  able  to  make  the 
FQPA  safety  finding  for  all  current  and 
proposed  uses  of  primisulfuorn-methyl. 
Therefore,  23  existing  tolerances  for 
primisulfuron-methyl  have  been 
reassessed  and  remain  unchanged,  and 
1  tolerance  on  sweet  corn  will  be 
revoked  because  current  labels  prohibit 
use  on  sweet  com.  Although  EPA  is 
considering  a  petition  for  a  new  use  on 
Kentucky  bluegrass  grown  for  seed,  the 
Agency  has  not  yet  made  a  decision  to 
register  this  new  use  or  establish  any 
associated  tolerances. 

EPA  works  extensively  with  affected 
parties  to  reach  the  tolerance 
reassessment  decisions  presented  in 
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TREDs.  Therefore,  the  Agency  is  issuing 
the  primisulfuron-methyl  TRED  as  a 
final  decision  without  a  formal  public 
comment  period. 

List  of  Subjects 

Ejivironmental  protection,  Pesticides 
and  pests,  Primisulfuron-methyl. 

Dated:  December  19.  2002. 
Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
(FR  Doc.  03-630  Filed  1-14-03;  8:45  ami 
BILUNG  CODE  6560-50-8 


FARM  CREDIT  ADMINISTRATION 
Market  Access  Agreement 

AGENCY:  Farm  Credit  Administration 

(FCA). 

action:  Notice  of  Draft  Amended  and 

Restated  Market  Access  Agreement; 

request  for  comments. 

SUMMARY:  The  FCA  is  publishing  for 
comment  the  Draft  Amended  and 
Restated  Market  Access  Agreement 
(Draft  Restated  MAA)  proposed  to  be 
entered  into  by  all  of  the  banks  of  the 
Fann  Credit  System  (System)  and  the 
Federal  Farm  Credit  Banks  Funding 
Corporation  (Funding  Corporation). 
This  Draft  Restated  MAA  is  an  update 
to  the  original  MAA  approved  by  the 
FCA  on  August  17, 1994,  and  published 
in  the  Federal  Register  on  August  23, 
1994  (59  FR  43344).  The  Draft  Restated 
MAA  sets  forth  the  rights  and 
responsibilities  of  each  of  the  parties 
when  the  condition  of  a  bank  falls 
below  pre-established  financial 
thresholds. 

DATES:  The  FCA  is  seeking  comments 
from  the  public  on  the  Draft  Restated 
MAA  and  will  take  into  consideration 
those  comments  prior  to  the  decision  to 
grant  approval.  Written  comments  must 
be  received  on  or  before  February  14, 
2003. 

ADDRESSES:  Send  us  your  comments  by. 
electronic  mail  to  "reg-comm@fca.gov" 
or  through  the  Pending  Regulations 
section  of  FCA's  Web  site, 
"www.fca.gov. "  You  may  also  send 
written  comments  to  Andrew  Jacob, 
Assistant  Director,  Office  of  Policy  and 
Analysis,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090,  or  by  facsimile 
transmission  to  (703)  734-5784.  You 
may  review  copies  of  all  comments 
received  at  FCA's  office  in  McLean, 
Vii^ginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  R.  Coleman,  CFA,  Senior  Policy 


Analyst,  Office  of  Policy  and  Analysis, 
Farm  Credit  Administration,  McLean, 
VA  22102-5090,  (703)  883-4498,  TTY 
(703) 883-4434, 

or 
James  M.  Morris,  Senior  Counsel,  Office 
of  General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020,  TTY  (703)  883- 
2020. 
SUPPLEMENTARY  INFORMATION:  System 
banks  and  the  Fimding  Corporation 
entered  into  the  original  Market  Access 
Agreement  (MAA)  on  September  1, 
1994,  to  help  control  the  risk  of  each 
System  bank  by  outlining  each  party's 
respective  rights  and  responsibilities  in 
the  event  the  condition  of  a  System 
bank  fell  below  certain  financial 
thresholds.  As  part  of  the  original  MAA, 
System  banks  and  the  Funding 
Corporation  agreed  to  periodic  reviews 
of  the  terms  of  the  MAA  to  consider 
whether  any  amendments  were 
appropriate.  The  Draft  Restated  MAA 
updates  the  original  MAA  and  provides 
for  more  stringent  financial  performance 
requirements  on  each  System  bank. 

"The  Draft  Restated  MAA,  consistent 
with  the  approach  of  the  original  MAA, 
establishes  COTtain  financial  thresholds 
at  which  conditions  are  placed  on  the 
activities  of  a  bank  or  a  bank's  access  to 
participation  in  Systemwide  and 
consolidated  obligations  is  restricted. 
The  Draft  Restated  MAA  establishes 
three  categories,  which  are  based  on 
each  bank's  net  collateral  ratio, 
permanent  capital  ratio,  and  scores 
under  the  Contractual  Inter-bank 
Performance  Agreement  (CIPA  is  an 
agreement  among  the  System  banks,  the 
Farm  Credit  System  Financial 
Assistance  Corporation,  and  the 
Fimding  Corporation  that  establishes 
certain  financial  performance  criteria). 

As  a  bank's  financial  condition 
declines,  it  moves  into  Category  \,  then 
Category  II,  and  finally  Category  III. 
When  a  bank  reaches  Category  I,  it  is 
required  to  provide  certain  additional 
information  to  a  committee  of  bank  and 
Funding  Corporation  representatives 
established  under  the  Draft  Restated 
MAA,  the  Monitoring  and  Advisory 
Committee,  including  information  as  to 
how  it  will  improve  its  financial 
condition.  When  a  bank  reaches 
Category  II,  in  addition  to  being 
required  to  provide  additional 
information,  the  bank  is  limited  to 
joining  in  the  issuance  of  Systemwide 
and  consolidated  obligations  only  in 
those  amounts  necessary  for  the  bank  to 
be  able  to  roll  over  its  maturing  debt. 
When  the  bank  reaches  Category  III,  the 
bank  is  precluded  fi-om  joining  in  the 


issuance  of  Systemwide  and 
consolidated  obligations. 

The  Draft  Restated  MAA  includes 
provisions  that  enable  a  bank  in 
Category  II  or  III  to  request  the 
opportunity  to  continue  its  access  to  the 
market.  The  Agreement  also  provides 
that  the  FCA  may  override  a  decision  to 
impose  Category  III  prohibitions  on 
access  to  the  market  for  a  period  of  60 
days,  which  may  be  renewed  for  an 
additional  60-day  period. 

The  original  MAA  continues  in  effect 
imtil  the  Draft  Restated  MAA  is 
approved  by  the  necessary  parties, 
including  FCA.  The  FCA  is  publishing 
the  Draft  Restated  MAA  for  comment  by 
any  interested  member  of  the  public. 
The  FCA  will  take  these  comments  into 
consideration  prior  to  the  decision  to 
approve  the  Draft  Restated  MAA. 

Based  on  the  foregoing,  the  FCA  is 
now  seeking  public  comment  on  the 
Draft  Restated  MAA  as  set  forth  below: 

AMENDED  AND  RESTATED  MARKET 
ACCESS  AGREEMENT 

AMONG 

.ViAMKitKA.  FCB, 

AGFIRST  FARM  CREDIT  BANK. 

.Vuiiin.wK.  FCB, 

COBANK,  ACB. 

Fakm  CiiKniT  n.vxK  Ok  Tkx.\s. 

F.\U.M  CltKIHT 

I5.\nk()k\V|(1iit.\. 

WksTKKN  F.VICM  CUKDIT  IJ.V.VK 

AND 

FKDICIIAI,  FaISM  CltKIHT  IUNKs  FiNDIMi     . 
Cnlll'OIIATlOX 

This  AMENDED  AND  RESTATED 
MARKET  ACCESS  AGREEMENT  (the 
"Restated  MAA")  is  entered  into  among 
AgAmerica.  FCB.  AgFirst  Farm  Credit  Bank, 
AgriBank,  FCB,  CoBank,  ACB.  the  Farm 
Credit  Bank  of  Texas,  the  Farm  Credit  Bank 
of  Wichita,  the  Western  Farm  Credit  Bank 
and  the  Federal  Farm  Credit  Banks  Funding 
Corporation. 

WHEREAS,  the  Banks  and  the  Funding 
Corporation  entered  into  the  Market  Access 
Agreement,  dated  September  1.  1994  and 
effective  as  of  November  23, 1994,  referred  to 
herein  as  "the  Agreement,"  for  the  reasons 
stated  therein;  and 

WHEREAS,  the  Agreement  provides  that 
the  Banks  and  the  Funding  Corporation  shall 
review  the  Agreement  and  consider  whether 
any  amendments  to  it  are  appropriate  during 
the  years  2000  and  2006  and  at  such  more 
frequent  intervals  as  the  Banks  and  the 
Funding  Corporation  may  agree;  and 

WHEREAS,  the  Agreement  provides  that, 
in  connection  with  such  review,  the 
Monitoring  and  Advisory  Committee, 
referred  to  herein  as  the  "Committee."  shall 
report  to  the  boards  of  directors  of  the  Banks 
and  the  Funding  Corporation  on  the 
ofteration  of  the  Agreement  and  recommend 
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any  amendments  the  Committee  considers 
appropriate:  and 

WHEREAS,  the  Committee  met  on  October 
5-6,  2000,  November  30,  2000.  November  1 
2001  and  January  24,  2002  and  recommended 
certain  amendments  for  presentation  to  the 
Banks  and  the  Funding  Corporation  ("Draft 
Restated  MAA");  and 

WHEREAS,  the  boards  of  directors  of  the 
Banks  and  of  the  Funding  Corporation 
approved  the  Draft  Restated  MAA  in 
principle;  and 

WHEREAS,  thereafter,  the  Draft  Restated 
MAA  was  sent  to  FCA  for  approval  and  to 
the  Insurance  Corporation  for  an  expression 
of  support;  and 

WHEREAS,  FCA  pubUshed  the  Draft 
Restated  MAA  in  the  Federal  Register  and 
sought  comments  thereon;  and 

WHEREAS,  after  considering  the 
comments  received,  FCA  approved  the 
Restated  MAA  (,  subject  to  certain 
conditions,]  and  a  notice  of  such  approval 
was  published  in  the  Federal  Register;  and 

WHEREAS,  subsequently  the  Insurance 
Corporation  expressed  its  support  of  the 
Restated  MAA;  and 

[WHEREAS,  the  Restated  MAA  includes 
further  changes' adopted  to  satisfy  the 
conditions  to  FCA's  approval;  and] 

WHEREAS,  the  Parties  are  mindftil  of 
FCA's  independent  authority  under  Section 
5.17(a)(10)  of  the  Act  to  ensure  the  safety  and 
soundness  of  Banks,  FCA's  independent 
authority  under  Sections  4.2  and  4.9  of  the 
Act  to  approve  the  terms  of  specific  issuances 
of  Debt  Securities,  the  Insurance 
Corporation's  independent  authority  under 
Section  5.61  of  the  Act  to  assist  troubled 
Banks,  and  the  Banks'  independent 
obligations  under  Section  4.3(c)  of  the  Act  to 
maintain  necessary  collateral  levels  for  Debt 
Securities;  and 

WHEREAS,  the  Banks  are  entering  into  this 
Restated  MAA  pursuant  to,  inter  alia.  Section 
4.2(c)  and  (d)  of  the  Act;  and 

WHEREAS,  the  Funding  Corporation  is 
prepared  to  adopt  as  the  "conditions  of 
participation"  that  it  understands  to  be 
required  by  Section  4.9(b)(2)  of  the  Act  each 
Bank's  compliance  with  the  terms  and 
conditions  of  this  Restated  MAA;  and 

WHEREAS,  the  Funding  Corporation 
believes  the  execution  and  implementation  of 
this  Restated  MAA  will  materially 
accomplish  the  objectives  which  it  has 
concluded  are  appropriate  for  a  market 
access  program  under  Section  4.9(b)(2)  of  the 
Act;  and 

WHEREAS,  prior  to  the  adoption  of  the 
Agreement,  the  Funding  Corporation  adopted 
.and  maintained  in  place  a  Market  Access  and 
Risk  Alert  Program  designed  to  fulfill  what 
it  understood  to  be  its  responsibilities  under 
Section  4.9(b)(2)  of  the  Act  with  respect  to 
determining  "conditions  of  participation," 
which  Program  was  discontinued  by  the 
Funding  Corporation  in  accordance  with  the 
terms  of  the  Agreement;  and 

WHEREAS,  the  Funding  Corporation  is 
entering  into  this  Restated  MAA  pursuant  to, 
inter  alia.  Section  4.9(b)(2)  of  the  Act;  and 

WHEREAS,  the  Parties  believe  that  the 
execution  and  implementation  of  this 
Restated  MAA  will  accomplish  the  objectives 
intended  to  be  achieved  by  the  Agreement, 


NOW  THEREFORE,  in  consideration  of  the 
foregoing,  the  mutual  promises  and 
agreements  herein  contained,  and  other  good 
and  valuable  consideration,  receipt  of  which 
is  hereby  acknowledged,  the  Parties, 
intending  to  be  legally  bound  hereby,  agree 
as  follows: 

AR-nCLE  I— CATEGORIES 

Section  1.01.  Scorekeeper.  The 
Scorekeeper,  for  purposes  of  this  Restated 
MAA,  shall  be  the  same  as  the  Scorekeeper 
under  Section  4.1  of  CIPA. 

Section  1.02.  CIPA  Oversight  Body.  The 
CIPA  Oversight  Body,  for  purposes  of  this 
Restated  MAA,  shall  be  the  same  as  the 
Oversight  Body  under  Section  6.1  of  CIPA. 

Section  1.03.  CIPA  Scores.  Net  Composite 
Scores  and  Average  Net  Composite  Scores, 
for  purposes  of  this  Restated  MAA,  shall  be 
the  same  as  those  determined  under  Article 
II  of  CIPA  and  the  Model  referred  to  therein, 
as  in  effect  on  January  1. 1997,  and  as 
amended  under  CIPA  or  replaced  by 
successor  provisions  under  CIPA  in  the 
future,  to  the  extent  such  future  amendments 
or  replacements  are  by  agreement  of  all  the 
Banks. 

Section  1.04.  Net  Collateral  and  Permanent 
Capital  Ratios.  Each  Bank  shall  report  to  the 
Scorekeeper  within  fifteen  days  after  the  end 
of  each  month  its  Net  Collateral  Ratio  and 
Permanent  Capital  Ratio  as  of  the  last  day  of 
that  month.  Should  any  Bank  later  correct  or 
revise,  or  be  required  to  correct  or  revise,  any 
past  financial  data  in  a  way  that  would  cause 
any  Net  Collateral  Ratio  or  Permanent  Capital 
Ratio  previously  reported  hereunder  to  have 
been  different,  the  Bank  shall  promptly 
report  a  revised  Ratio  to  the  Scorekeeper. 
Should  the  Scorekeeper  consider  it  necessary 
to  verify  any  Net  Collateral  Ratio  or 
Permanent  Capital  Ratio,  it  shall  so  report  to 
the  Committee,  or,  if  the  Committee  is  not  in 
existence,  to  the  CIPA  Oversight  Body,  and 
the  Committee  or  the  CIPA  Oversight  Body, 
as  the  case  may  be,  may  verify  the  Ratios  as 
it  deems  appropriate,  through  reviews  of 
Bank  records  by  its  designees  (including 
experts  or  consultants  retained  by  it)  or 
otherwise.  The  reporting  Bemk  shall 
cooperate  in  any  such  verification,  and  the 
other  Banks  shall  provide  such  assistance  in 
conducting  any  such  verification  as  the 
Committee  or  the  CIPA  Oversight  Body,  as 
the  case  may  be,  may  reasonably  request. 

Section  1.05.  Category  I.  A  Bank  shall  be 
in  Category  I  if  it  (a)  has  an  Average  Net 
Composite  Score  of  50.0  or  more,  but  less 
than  60.0,  for  the  most  recent  calendar 
quarter  for  which  an  Average  Net  Composite 
Score  is  available,  (b)  has  a  Net  Composite 
Score  of  45.0  or  more,  but  less  than  60.0,  for 
the  most  recent  calendar  quarter  for  which  a 
Net  Composite  Score  is  available,  (c)  has  a 
Net  Collateral  Ratio  of  103.00%  or  more,  but 
less  than  104.00%,  for  the  last  day  of  the 
most  recent  month,  or  (d)  has  a  Permanent 
Capital  Ratio  of  7.00%  or  more,  but  less  than 
8.00%,  for  the  period  ending  on  the  last  day 
of  the  most  recent  month. 

Section  1.06.  Category  II.  A  Bank  shall  be 
in  Category  II  if  it  (a)  has  an  Average  Net 
Composite  Score  of  35.0  or  more,  but  less 
than  50.0,  for  the  most  recent  calendar 
quarter  for  which  an  Average  Net  Composite 


Score  is  available,  (b)  has  a  Net  Composite 
Score  of  30.0  or  more,  but  less  than  45.0,  for 
the  most  recent  calendar  quarter  for  which  a 
Net  Composite  Score  is  available,  (c)  has  a 
Net  Collateral  Ratio  of  102.00%  or  more,  but 
less  than  103.00%,  for  the  last  day  of  the 
most  recent  month,  (d)  has  a  Permanent 
Capital  Ratio  of  5.00%  or  more,  but  less  than 
7.00%,  for  the  period  ending  on  the  last  day 
of  the  most  recent  month,  or  (e)  is  in  Category 
I  and  has  failed  to  provide  information  to  the 
Committee  as  required  by  Article  III  within 
two  Business  Days  after  receipt  of  written 
notice  from  the  Committee  of  such  failure. 

Section  1.07.  Category  III.  A  Bank  shall  be 
in  Category  III  if  it  (a)  has  an  Average  Net 
Composite  Score  of  less  than  35.0  for  the 
most  recent  calendar  quarter  for  which  an 
Average  Net  Composite  Score  is  available,  (b) 
has  a  Net  Composite  Score  of  less  than  30.0 
for  the  most  recent  calendar  quarter  for 
which  a  Net  Composite  Score  is  available,  (c) 
has  a  Net  Collateral  Ratio  of  less  than 
102.00%  for  the  last  day  of  the  most  recent 
month,  (d)  has  a  Permanent  Capital  Ratio  of 
less  than  5.00%  for  the  period  ending  on  the 
last  day  of  the  most  recent  month,  or  (e)  is 
in  Category  11  and  has  failed  to  provide 
informatipn  to  the  Committee  as  required  by 
Article  III  within  two  Business  Days  after 
receipt  of  written  notice  from  the  Committee 
of  such  failure. 

Section  1.08.  Highest  Category.  If  a  Bank 
would  come  within  more  than  one  Category 
by  reason  of  the  various  provisions  of 
Sections  1.05  through  1.07,  it  shall  be 
considered  to  be  in  the  highest-numbered 
Category  for  which  it  qualifies  (e.g..  Category 
III  rather  than  Category  II). 

Section  1.09.  Notice  by  Scorekeeper. 
Within  twenty  days  of  the  end  of  each 
month,  after  receiving  the  reports  due  under 
Section  1.04  within  fifteen  days  of  the  end 
of  the  prior  month,  the  Scorekeeper  shall 
provide  to  all  Banks,  all  Associations 
discounting  with  or  otherwise  receiving 
funding  from  a  Bank  that  is  in  Category  I,  II 
or  III,  FCA,  the  Insurance  Corporation,  the 
Funding  Corporation  if  it  is  not  the 
Scorekeeper,  and  either  the  CIPA  Oversight 
Body  or,  if  it  is  in  existence,  the  Committee 
a  notice  identifying  the  Banks,  if  any,  that  are 
in  Categories  I,  U  and  III,  or  stating  that  no 
Banks  are  in  such  Categories. 

AR-nCLE  n— THE  COMMITTEE 

Section  2.01.  Formation.  A  Monitoring  and 
Advisory  Committee  (the  "Committee")  shall 
b«  formed  at  the  instance  of  the  CIPA 
Oversight  Body  within  seven  days  of  the  date 
that  it  receives  a  notice  from  the  Scorekeeper 
under  Section  1.09  that  any  Bank  is  in 
Category  I,  U  or  III  (unless  such  a  Committee 
is  already  in  existence).  The  Committee  shall 
remain  in  existence  thereafter  for  so  long  as 
the  most  recent  notice  from  the  Scorekeeper 
under  Section  1.09  indicates  that  any  Bank 
is  in  Category  I,  II  or  III.  If  not  already  in 
existence,  the  Committee  may  also  be  formed 
(a)  at  the  instance  of  the  CIPA  Oversight 
Body  at  any  other  time,  in  order  to  consider 
a  Continued  Access  Request  that  has  been 
submitted  oris  expected  to  be  submitted,  (b) 
for  purposes  of  preparing  the  reports 
described  in  Section  7.05,  and  (c)  as  provided 
for  in  Section  8.04(b). 
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Section  2.02.  Composition.  The  Committee 
sh^l  be  made  up  of  two  representatives  of 
each  Bank  and  two  representatives  of  the 
Funding  Corporation.  One  of  the 
representatives  of  each  Bank  shall  be  that 
Bank's  representative  on  the  CIPA  Oversight 
Body.  The  other  representative  of  each  Bank 
shall  be  an  individual  designated  by  the 
Bank's  board  of  directors,  who  may  be  a 
member  of  the  Bank's  board  of  directors  or 
a  senior  officer  of  ^he  Bank,  in  the  discretion 
of  the  board.  One  of  the  representatives  of  the 
Funding  Corporation  shall  be  an  outside 
director  of  the  Funding  Corporation 
designated  by  the  Funding  Corporation  board 
of  .directors.  The  other  representative  of  the 
Funding  Corporation  shall  be  designated  by 
the  board  of  directors  of  the  Funding 
Corporation  from  among  the  members  of  its 
board  and/or  its  senior  officers.  The  removal 
and  replacement  of  the  Committee  members 
designated  dirfectly  by  Bank  boards  of 
directors  and  by  the  Funding  Corporation 
shall  be  in  the  sole  discretion  of  each  Bank 
board  and  of  the  Funding  Corporation, 
respectively.  A  replacement  for  a  member  of 
the  CIPA  Oversight  Body  shall  automatically 
replace  such  member  on  the  Committee. 

Section  2.03.  Authority  and 
Responsibilities.  The  Committee  shall  have 
the  authority  and  responsibilities  specified  in 
this  Article  II,  in  Sections  1.04,  3.01.  3.02, 
3.05,  3.06,  4.02,  7.05,  8.04  and  8.08,  and  in 
Article  VI,  and  such  incidental  powers  as  are 
necessary  and  appropriate  to  effectuating  ' 
such  authority  and  responsibilities. 

Section  2.04.  Meetings.  The  initial  meeting 
of  the  Committee  shall  be  held  at  the  call  of 
the  Chairman  of  the  CIPA  Oversight  Body  or 
a  majority  of  the  Farties  entitled  to  vote  on 
Committee  business  (with  each  Party  acting 
through  at  least  one  of  its  representatives). 
Thereafter,  the  Committee  shall  meet  at  the 
call  pf  the  Chairman  of  the  Committee  or  a 
ma,jority  of  the  Parties  entitled  to  vote  on 
Committee  business  (with  each  Party  acting 
through  at  least  one  of  its  representatives).     • 
Written  notice  of  each  meeting  shall  be  given 
to  each  member  by  the  Chairman  or  his  or 
her  designee  not  less  than  48  hours  prior  to 
the  time  of  the  meeting.  A  meeting  may  be 
held  without  such  notice  upon  the  signing  of 
a  waiver  of  notice  by  all  of  the  Parties 
entitled  to  vote  on  Committee  business  (with 
each  Party  acting  through  at  least  one  of  its 
representatives).  A  majority  of  the  Parties 
entitled  to  vote  on  Committee  business  (with 
each  Party  acting  through  at  least  one  of  its 
representatives)  shall  constitute  a  quorum  for 
the  conduct  of  business,  provided,  however, 
that  if  a  quorum  cannot  be  raised  after  seven 
days  of  efforts,  the  Parties  that  attend  a 
meeting  upon  proper  notice  thereafter  shall 
constitute  a  quorum.  A  meeting  may  be  held 
by  a  telephone  conference  arrangement 
allowing  each  speaker  to  be  heard  by  all 
others  in  attendance. 

Section  2.05.  Action  Without  a  Meeting. 
Action  may  be  taken  by  the  Committee 
without  a  meeting  if  each  Bank  and  the 
Funding  Corporation  (with  each  Party  acting 
through  at  least  one  of  its  representatives) 
consents  in  writing  to  consideration  of  a 
matter  without  a  meeting  and  a  majority  of 
the  Parties  entitled  to  vote  on  Committee 
business  (with  each  Party  acting  through  at 


least  one  of  its  representatives)  approves  the 
action  in  writing,  which  writings  shall  be 
kept  with  the  minutes  of  the  Committee. 

Section  2.06.  Voting.  Each  Bank  and  the 
Funding  Corporation  shall  have  one  vote  on 
Committee  business.  Voting  on  Committee 
business  (including  recommendations  on 
Continued  Access  Decisions,  but  not  the 
ultimate  vote  on  Continued  Access 
Decisions,  which  is  addressed  in  Article  VI) 
shall  be  by  a  simple  majority  of  the  Parties 
entitled  to  vote  on  Committee  business  that 
are  present  (physically  or  by  telephone) 
through  at  least  one  representative.  If  a  Bank 
or  the  Funding  Corporation  has  two 
representatives  present,  they  shall  agree  in 
casting  the  vote  of  the  Bank  or  the  Funding 
Corporation,  and  if  they  cannot  agree  on  a 
particular  matter,  that  Bank  or  the  Funding 
Corporation  shall  not  cast  a  vote  on  that 
matter,  and,  in  determining  the  necessary 
majority  (but  not  in  determining  a  quorum), 
shall  not  be  counted  as  a  Party  entitled  to 
vote  on  that  matter. 

Section  2.07.  Officers.  The  Committee  shall 
elect  from  among  its  members  a  Chairman,  a 
Vice  Chairman,  a  Secretary  and  such  other 
officersas  it  shall  from  time  to  time  deem 
appropriate.  The  Chairman  shall  chair  the 
meetings  of  the  Committefe  and- have  such 
other  duties  as  the  Committee  may  delegate 
to  him  or  her.  The  Vice  Chairman  shall 
perform  such  duties  of  the  Chairman  as  the 
Chairman  is  unable  to  perform,  and  shall 
have  such  other  duties  as  the  Committee  may 
delegate  to  him  or  her.  The  Secretary  shall 
keep  the  minutes  and  maintain  the  minute 
book  of  the  Committee.  Other  officers  shall 
have  such  duties  as  the  Committee  may 
delegate  to  them. 

Section  2.08.  Retention  of  Staff, 
Consultants  and  Experts.  The  Committee 
shall  be  authorized  to  retain  staff,  consultants 
and  experts  as  it  deems  necessary  and 
appropriate  in  its  sole  discretion. 

Section  2.09.  Expenses.  Any  compensation 
of  each  member  of  the  Committee  for  time 
spent  on  Committee  business  and  for  his  or 
her  out-of-pocket  expenses,  such  as  travel, 
shall  be  paid  by  the  Party  that  designated  that 
member  to  the  Committee  or  to  the  CIPA 
Oversight  Body.  All  other  expenses  incurred 
by  the  Committee  shall  be  borne  by  the  Banks 
and  assessed  by  the  Funding  Corporation 
based  on  the  formula  then  used  by  the 
Funding  Corporation  to  allocate  its  operating 
expenses. 

Section  2.10.  Custody  of  Records.  All 
information  received  by  the  Committee 
pursuant  to  this  Restated  MAA,  and  all 
Committee  minutes,  shall  be  lodged,  while 
not  in  active  use  by  the  Committee,  at  the 
Funding  Corporation,  and  shall  be  deemed 
records  of  the  Funding  Corporation  for 
purposes  of  FCA  examination.  The  Parties 
agree  that  documents  in  active  use  by  the 
Committee  may  also  be  examined  by  FCA. 

ARTICLE  III— PROVISION  OF 
INFORMATION 

Section  3.01.  Information  To  Be  Provided 
By  All  Banks  in  Categories  I,  II  and  III.  If  a 
Bank  is  in  Category  I,  II  or  III,  as  indicated 
in  the  most  recent  notice  from  the    . 
Scorekeeper  under  Section  1.09,  and  if  the 
prior  monthly  notice  by  the  Scorekeeper  did 


not  indicate  that  the  Bank  was  in  any 
Category,  then  the  Bank  shall  within  thirty 
days  of  receipt  of  the  latest  notice  provide  to 
the  Committee:  (a)  a  detailed  explanation  of 
the  causes  of  its  being  in  that  Category,  (b) 
an  action  plan  to  improve  its  financial 
situation  so  that  it  is  no  longer  in  any  of  the 
three  Categories,  (c)  a  timetable  for  achieving 
that  result,  (d)  the  materials  and  information 
listed  in  Attachment  1  hereto  (in  addition  to 
fulfilling  the  other  obligations  specified  in 
Attachment  1  hereto)  and  (e)  such  other 
pertinent  materials  and  information  as  the' 
Committee  shall,  within  seven  days  of 
receiving  notice  from  the  Scorekeeper, 
request  in  writing  from  the  Bank.  Such  Bank 
shall  summarize,  aggregate  or  analyze  data, 
as  well  as  provide  raw  data,  in  such  manner 
as  the  Committee  may  request.  Such 
information  shall  be  promptly  updated 
(without  any  need  for  a  request  by  the 
Committee)  whenever  the  facts  significant^y 
change,  and  shall  also  be  updated  or 
supplemented  as  the  Committee  so  requests 
in  writing  of  the  Bank  by  such  deadlines  as 
the  Committee  may  reasonably  specify. 

Section  3.02.  Additional  Information  To  Be 
Provided  By  Banks  in  Categories  II  and  III.  If 
a  Bank  is  in  Category  II  of  III.  as  indicated 
in  the  most  recent  notice  from  the 
Scorekeeper  under  Section  1.09,  and  if  the 
prior  monthly  notice  by  the  Scorekeeper  did 
not  indicate  that  the  Bank  was  in  Category  11 
or  III,  then  the  Bank  shall  within  thirty  days 
of  receipt  of  the  latest  notice  provide  to  the 
Committee,  in  addition  to  the  information 
required  by  Section  3.01,  the  materials'and 
information  listed  in  Attachment  2  hereto  (in 
addition  to  fulfilling  the  other  obligations 
specified  in  Attachment  2  hereto).  Such 
information  shall  be  promptly  updated 
(without  any  need  fOr  a  request  by  the 
Committee)  whenever  the  facts  significantly 
change,  and  shall  also  be  updated  or 
supplemented  as  the  Committee  so  requests 
in  writing  of  the  Bank  by  such  deadlines  as    ' 
the  Committee  may  reasonably  specify. 

Section  3.03.  Documents  or  Information 
Relating  to  Communications  With  FCA  or  the 
Insurance  Corporation.  Notwithstanding 
Sections  3.01  and  3.02.  a  Bank  shall  not 
disclose  to  the  Committee  any 
communications  between  the  Bank  and  FCA 
or  the  Insurance  Corporation,  as  the  case  may 
be,  or  documents  describing  such 
communications,  except  as  consented  to  by, 
and  subject  to  such  restrictive  conditions  as 
may  be  imposed  by,  FCA  or  the  Insurance 
Corporation,  as  the  case  may  be.  However, 
facts  regarding  the  Bank's  condition  or  plans 
that  pre-existed  a  communication  with  FCA 
or  the  Insurance  Corporation  and  then  were 
included  in  such  a  communication  are  not 
barred  from  disclosure  by  this  section.  The 
Committee  shall  decide  on  a  case-by-case 
basis  whether  to  request  copies  of  such 
communications  and  documents  from  FCA  or 
the  Insurance  Corporation,  as  the  case  may 
be.  Each  Bank  hereby  consents  to  the 
disclosure  of  such  communications  and 
documents  to  the  Committee  if  consented  to 
by  FCA  or  the  Insurance  Corporation,  as  the 
case  may  be.  Nothing  in  this  section  shall 
preclude  a  Bank  from  making  disclosures  to 
the  System  Disclosure  Agent  necessary  to 
allow  the  System  Disclosure  Agent  to  comply 
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with  its  obligations  under  the  securities  laws 
or  other  applicable  law  or  regulations  with 
regard  to  disclosure  to  investors. 

Section  3.04.  Sources  of  Information: 
Certification.  Information  provided  to  the 
Committee  under  Sections  3.01  and  3.02 
shall,  to  the  extent  applicable,  be  data  used 
in  the  preparation  of  financial  statements  in 
accordance  with  generally  accepted 
accounting  principles,  or  data  used  in  the 
preparation  of  call  reports  submitted  to  FCA 
pursuant  to  12  C.F.R.  pt.  621,  subpt.  B,  as 
amended  from  time  to  time,  or  any  successor 
thereto.  A  Bemk  shall  certify,  through  its  chief 
executive  officer  or,  if  there  is  no  chief 
executive  officer,  a  senior  executive  officer, 
the  completeness  and  accuracy  of  all 
information  provided  to  the  Committee 
under  Sections  3.01  and  3.02. 

Section  3.05.  Failure  to  Provide 
Information.  If  a  Bank  fails  to  provide 
information  to  the  Committee  as  and  when 
required  under  Sections  3.01  and  3.02,  and 
does  not  correct  such  failure  within  two 
Business  Days  of  receipt  of  the  written  notice 
by  the  Committee  of  the  failure,  then  the 
Committee  shall  so  advise  the  Scorekeeper. 

Section  3.06.  Provision  of  Information  to 
Banks.  Any  information  provided  to  the 
Committee  under  Sections  3.01  and  3.02 
shall  be  provided  by  the  Committee  to  any 
Bank  upon  request.  A  Bank  shall  not  have  the 
right  under  this  Restated  MAA  to  obtain 
information  directly  from  another  Bank. 

Section  3.07.  Cessation  of  Obligations.  A 
Bank's  obligation  to  provide  information  to 
the  Committee  under  Section  3.01  shall  cease 
as  soon  as  the  Bank  is  no  longer  in  Category 
I,  II  or  III,  as  indicated  in  the  most  recent 
notice  from  the  Scorekeeper  under  Section 
1.09.  A  Banks  obligation  to  provide  to  the 
Committee  information  under  Section  3.02 
shall  cease  as  soon  as  the  Bank  is  no  longer  . 
in  Category  II  or  III,  as  indicated  in  the  mo^ 
recent  notice  from  the  Scorekeeper  under 
Section  1.09. 

ARTICLE  IV— RESTRICTIONS  ON  MARKET 
ACCESS 

Section  4.01.  Final  Restrictions.  As  of  the 
Effective  Date,  a  Bank  in  Category  II,  as 
indicated  in  the  most  recent  notice  from  the 
Scorekeeper  under  Section  1.09,  (a)  shall  be 
permitted  to  participate  in  issues  of  Debt 
Securities  only  to  the  extent  necessary  to  roll 
over  the  principal  (net  of  any  original  issue 
discount)  of  maturing  debt,  and  (b)  shall 
comply  with  the  Additional  Restrictions. 

Section  4.02.  Category  II  Interim 
Restrictions.  From  the  day  that  a  Bank 
receives  a  notice  from  the  Scorekeeper  that 
it  is  in'Category  II  until  (a)  10  days  thereafter, 
if  the  Bank  does  not  by  that  day  submit  a 
Continued  Access  Request  to  the  Committee, 
or  (b)  if  the  Bank  does  by  that  day  submit  a 
Continued  Access  Request  to  the  Committee, 
the  seventh  day  following  the  day  that  notice 
is  received  that  the  Request  is  granted  or 
denied,  the  Bank  (i)  may  participate  in  issues 
of  Debt  Securities  only  to  the  extent    - 
necessary  to  roll  over  the  principal  (net  of 
any  original  issue  discount)  of  maturing  debt 
unless  the  Committee,  taking  into  account 
the  criteria  in  Section  6.03,  shall  specifically 
authorize  participation  to  a  greater  extent, 
.^md  (ii)  shall  comply  with  the  Additional 


Restrictions.  Notwithstanding  the  foregoing, 
the  Category  II  Interim  Restrictions  shall  not 
go  into  effect  if  a  Continued  Access  Request 
has  already  been  granted  in  anticipation  of 
the  formal  notice  that  the  Bank  is  in  Category 
II. 

Section  4.03.  FCA  Action.  The  Final 
Restrictions  and  the  Category  II  Interim 
Restrictions  shall  go  into  effect  without  the 
need  for  case-by-case  approval  by  FCA. 

Section  4.04.  Cessation  of  Restrictions.  The 
Final  Restrictions  and  the  Category  II  Interim 
Restrictions  shall  cease  as  soon  as  the  Bank 
is  no  longer  in  Category  II,  as  indicated  in  the 
most  recent  notice  from  the  Scorekeeper 
under  Section  1.09.  The  Bank  shall  continue, 
however,  to  be  subject  to  such  other 
obligations  under  this  Restated  MAA  as  may 
apply  to  it  by  reason  of  its  being  in  another 
Category. 

ARTICLE  V— PROHIBITION  OF  MARKET 
ACCESS 

Section  5.01.  Final  Prohibition.  As  of  the 
Eff^tive  Date,  a  Bank  in  Category  III,  as 
indicated  in  the  most  recent  notice  from  the 
Scorekeeper  under  Section  1.09,  (a)  shall  be 
prohibited  from  participating  in  issues  of 
Debt  Securities,  and  (b)  shall  comply  with 
•the  Additional  Restrictions. 

Section  5.02.  Category  III  Interim 
Restrictions.  From  the  day  that  a  Bank 
receives  a  notice  from  the  Scorekeeper  that 
it  is  in  Category  III  until  (a)  25  days 
thereafter,  if  the  Bank  does  not  by  that  day 
submit  a  Continued  Access  Request  to  the 
Committee,  or  (b)  if  the  Bank  does  by  that 
day  submit  a  Continued  Access  Request  to 
the  Committee,  the  seventh  day  following  the 
day  that  notice  is  received  that  the  Request 
is  granted  or  denied,  the  Bank  (i)  may 
participate  in  issues  of  Debt  Securities  only 
to  the  extent  necessary  to  roll  over  the 
principal  (net  of  any  original  issue  discount) 
of  maturing  debt,  and  (ii)  shall  comply  with 
the  Additional  Restrictions.  Notwithstanding 
the  foregoing,  the  Category  III  Interim 
Restrictions  shall  not  go  into  effect  if  a 
Continued  Access  Request  has  already  been 
granted  in  anticipation  of  the  formal  notice 
that  the  Bank  is  in  Category  III. 

Section  5.03.  FCA  Action.  The  Category  III 
Interim  Restrictions  shall  go  into  effect 
without  the  need  for  case-by-case  approval 
by  FCA.  The  Parties  agree  that  the  Final 
Prohibition  shall  go  into  effect  without  the 
need  for  approval  by  FCA;  provided, 
however,  that  FCA  may  override  the  Final 
Prohibition,  for  such  time  period  up  to  60 
days  as  FCA  may  specify  (or,  if  FCA  does  not 
so  specify,  for  60  days),  by  so  ordering  before 
the  Effective  Date,  and  may  renew  such  an 
override  once  only,  for  such  time  period  up 
to  60  additional  days  as  FCA  may  specify  (or, 
if  FCA  does  not  so  specify,  for  60  days),  by 
so  ordering  before  the  expiration  of  the  initial 
override  period.  If  the  Final  Prohibition  is 
overridden  by  FCA,  the  Category  III  Interim 
Restrictions  shall  remain  in  effect. 

Section  5.04.  Cessation  of  Restrictions.  The 
Final  Prohibition  and  the  Category  III  Interim 
Restrictions  shall  cease  as  soon  as  the  Bank 
is  no  longer  in  Category  III,  as  indicated  in 
the  most  recent  notice  from  the  Scorekeeper 
under  Section  1.09.  The  Bank  shall  continue, 
however,  to  be  subject  to  such  other 


obligations  under  this  Restated  MAA  as  may 
apply  to  it  by  reason  of  its  being  in  another 
Category. 

ARTICLE  VI— CONTINUED  ACCESS 
DEaSIONS 

Section  6.01.  Process.  The  process  for 
action  on  Continued  Access  Requests  shall  be 
as  follows: 

(a)  Submission  of  Request.  A  Bank  may 
submit  a  Continued  Access  Request  for 
consideration  by  the  Committee  at  any  time, 
including  (i)  prior  to  formal  notice  from  the 
Scorekeeper  that  it  is  in  Category  II  or  III,  if 
the  Bank  anticipates  such  notice,  and  (ii) 
subsequent  to  the  Effective  Date  of  Final 
Restrictions  or  a  Final  Prohibition. 

(b)  Committee  Recommendation.  After  a 
review  of  the  Request,  the  supporting 
information  and  any  other  pertinent 
information  available  to  the  Committee,  the 
Committee  shall  arrive  at  a  recommendation 
regarding  the  Request  (including,  if  the 
recommendation  is  to  grant  the  Request, 
recommendations  as  to  the  expiration  date  of 
the  Continued  Access  Decision  and  as  to  any 
conditions  to  be  imposed  on  the  Decision). 
The  Funding  Corporation,  drawing  upon  its 
expertise  and  specialized  knowledge,  shall 
provide  to  the  Committee  all  pertinent 
information  in  its  possession  (and  the  Banks 
authorize  the  Funding  Corporation  to  provide 
such  information  to  the  Committee  for  its  use 
as  provided  herein,  and,  to  that  limited 
extent  only,  waive  their  right  to  require  the 
Funding  Corporation  to  maintain  the 
confidentiality  of  such  information).  The 
Committee  shall  send  its  recommendation 
and  a  statement  of  the  reasons  therefore, 
including  a  description  of  any  considerations 
that  were  expressed  for  and  against  the 
recommendation  by  members  of  the 
Committee  during  its  deliberations,  together 
with  the  Request,  the  supporting  information, 
a  report  of  how  the  members  of  the 
Committee  voted  on  the  recommendation ,  a 
report  by  the  Funding  Corporation 
concerning  its  position  on  the 
recommendation,  and  any  other  material 
information  that  was  considered  by  the 
Committee,  to  all  Banks  and  the  Funding 
Corporation  by  overnight  delivery  service 
within  fourteen  days  after  receiving  the 
Request.  If  the  Committee  fails  to  act  within 
such  fourteen-day  period,  the  Continued 
Access  Request  shall  be  deemed  forwarded  to 
all  Banks  entitled  to  vote  thereon  for  thfeir 
consideration.  If  the  Committee  has  failed  to 
act.  the  Funding  Corporation  shall  send  to  all 
Banks,  within  two  days  following  the 
deadline  for  Committee  action,  a  report 
concerning  the  position  of  the  Funding 
Corporation  on  the  Continued  Access 
Request. 

(c)  Vote  on  the  Request.  The  Banks  entitled 
to  vote  on  the  Request  shall  be  all  Banks 
other  than  those  in  Category  II  and  III,  as 
indicated  in  the  most  recent  notice  from  the 
Scorekeeper  under  Section  1.09,  and  other 
than  the  Bank  requesting  the  Continued 
Access  Decision.  Within  ten  days  of  receiving 
the  Committee's  recommendation  and  the 
accompanying  materials  (or,  if  the  Committee 
failed  to  act  within  fourteen  days,  within  ten 
days  following  the  fourteenth  day),  the  board 
of  directors  of  each  Bank  entitled  to  vote  on 
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the  Request,  or  its  designee,  after  review  of 
the  recommendation,  the  accompanying 
materials,  the  report  of  the  Funding 
Corporation,  and  any  other  pertinent 
information,  shall  vote  to  grant  or  deny  the 
Request  (as  modified  or  supplemented  by  any 
recommendations  of  the  Conmiittee  as  to  the 
expiration  date  of  the  Continued  Access 
Decision  and  as  to  conditions  to  be  imposed 
on  the  Decision),  and  shall  provide  written 
notice  of  its  vote  to  the  Committee.  If  the 
Committee  has  recommended  in  favor  of  a 
Continued  Access  Decision,  the  vote  of  a 
Bank  shall  be  either  to  accept  or  reject  the 
Committee's  recommendation,  including  the 
recommended  expiration  date  and 
conditions;  if  the  Committee  has 
recommended  against  a  Continued  Access 
Decision  or  has  failed  to  act,  the  vote  of  a 
Bank  shall  be  either  to  grant  the  Continued 
Access  Request  on  the  terms  requested  by  the 
requesting  Bank,  or  to  deny  it.  Failure  to  vote 
within  the  ten-day  period  shall  be  considered 
a  "no"  vote.  A  Continued  Access  Request 
shall  be  granted  only  upon  a  75%  Vote 
within  the  ten-day  period,  and  shall  be 
considered  denied  if  a  75%  Vote  is  not 
forthcoming  by  that  day. 

(d)  Notice.  The  Committee  shall  promptly 
provide  written  notice  to  the  Parties,  FCA 
and  the  Insurance  Corporation  of  the  granting 
or  denial  of  the  Request,  and,  if  the  Request 
was  granted,  of  all  the  particulars  of  the 
Continued  Access  Decision. 

Section  6.02.  Provision  of  Information  to 
FCA  and  the  Insurance  Corporation.  FCA 
and  the  Insurance  Corporation  shall  be 
advised  by  the  Committee  of  the  submission 
of  a  Continued  Access  Request,  shall  be 
provided  by  the  Committee  with  appropriate 
materials  relating  to  the  Request,  and  shall  be 
advised  by  the  Committee  of  the 
recommendation  made  by  the  Committee 
concerning  the  Request. 

Section  6.03.  Criteria.  The  Committee,  in 
arriving  at  its  recommendation  on  a 
Continued  Access  Request,  and  the  voting 
Banks,  in  voting  on  a  Continued  Access 
Request,  shall  consider  (a)  the  present 
financial  strength  of  the  Bank  in  issue,  (b)  the 
prospects  for  financial  recovery  of  the  Bank 
in  issue,  (c)  the  probable  costs  of  particular 
courses  of  action  to  the  Banks  and  the 
Insurance  Fund,  (d)  any  intentions  expressed 
by  the  Insurance  Corporation  with  regard  to 
assisting  or  working  with  the  Bank  in  issue, 
(e)  any  existing  lending  commitments  and 
any  particular  high-quality  new  lending 
opportunities  of  the  Bank,  (f)  seasonal 
variations  in  the  borrowing  needs  of  the 
Bank,  (g)  whether  the  Bank's  independent 
public  accountants  have  included  a  Going 
Concern  Qualification  in  the  most  recent 
combined  financial  statements  of  the  Bank 
and  its  constituent  Associations,  and  (h)  any 
other  matters  deemed  pertinent. 

Section  6.04.  Expiration  Date.  A  Continued 
Access  Decision  shall  have  such  expiration 
date  as  the  Committee  recommends  and  is 
approved  by  a  75%  Vote.  If  the  Committee 
recommends  against  or  fails  to  act  on  a 
Continued  Access  Request,  and  it  is 
subsequently  approved  by  a  75%  Vote,  the 
expiration  date  of  the  Continued  Access 
Decision  shall  be  the  earlier  of  the  date 
requested  by  the  Bank  or  180  days  fixtm  the 


date  the  Request  is  granted.  A  Continued    - 
Access  Decision  may  be  terminated  prior  to 
that  date,  or  renewed  for  an  additional  term, 
upon  a  new  recommendation  by  the 
Committee  and  75%  Vote.  A  Continued 
Access  Decision  (including  any  conditions  to 
which  it  may  be  subject)  will  terminate 
automatically  as  soon  as  the  Bank  is  no 
longer  in  the  same  Category  as  it  was  when 
it  requested  the  Decision,  as  indicated  in  the 
most  recent  notice  from  the  Scorekeeper 
under  Section  1.09. 

Section  6.05.  Conditions.  A  Continued 
Access  Decision  shall  be  subject  to  such 
conditions  as  the  Committee  recommends 
and  eire  approved  by  a  75%  Vote.  If 
specifically  approved  by  a  75%  Vote, 
administration  of  the  details  of  the 
conditions  and  ongoing  refinement  of  the 
conditions  to  take  account  of  changing 
circumstances  can  be  left  to  the  Committee 
or  such  subcommittee  as  it  may  establish  for 
that  purpose.  Among  the  conditions  that  may 
be  imposed  on  a  Continued  Access  Decision 
are  (a)  a  requirement  of  remedial  action  by 
the  Bank,  failing  which  the  Continued  Access 
Decision  will  terminate,  (b)  a  requirement  of 
other  appropriate  conduct  on  the  part  of  the 
Bank  (such  as  compliance  with  the 
Additional  Restrictions),  failing  which  the 
Continued  Access  Decision  will  terminate, 
and  (c)  specific  restrictions  on  continued 
borrowing  by  the  Bank,  such  as  a  provision 
allowing  a  Bank  in  Category  D  to  borrow  only 
for  sfkecified  types  of  business  in  addition  to 
rolling  over  the  principal  of  maturing  debt, 
or  allowing  such  a  Bank  only  to  roll  over 
interest  on  maturing  debt  in  addition  to 
rolling  over  the  principal  of  maturing  debt, 
or  a  provision  allowing  a  Bank  in  Category 
in  to  roll  over  a  portion  of  its  maturing  debt. 
The  Committee  shall  be  responsible  for 
monitoring  and  determining  compliance  with 
conditions,  and  shall  promptly  advise  the 
Parties  of  any  failure  by  a  Bank  to  comply 
with  conditions.  The  Committee's 
determination  with  respect  to  compliance 
with  conditions  shall  be  final,  until  and 
unless  overturned  or  modified  in  arbitration 
pursuant  to  Section  7.08. 

Section  6.06.  FCA  Action.  The  Parties  agree 
that  a  Continued  Access  Decision  shall  go 
into  effect  without  the  need  for  approval  by 
FCA,  but  that  FCA  may  override  the 
Continued  Access  Decision,  for  such  time 
period  as  FCA  may  specify  (or,  if  FCA  does 
not  so  specify,  until  a  new  Continued  Access 
Decision  is  made  pursuant  to  a 
recommendation  of  the  Committee  and  a 
75%  Vote,  in  which  case  it  is  again  subject 
to  override  by  FCA),  by  so  ordering  at  any 
time. 

Section  6.07.  Notice  to  FCA  of  Intent  to  File 
Continued  Access  Request.  A  Bank  that 
receives  notice  that  it  is  in  Category  III  shall 
advise  FCA,  within  ten  days  of  receiving 
such  notice,  whether  it  intends  to  file  a 
Continued  Access  Request. 

ARTICLE  Vn— OTHER 

Section  7.01.  Conditions  Precedent.  This 
Restated  MAA  shall  go  into  effect  on  January 
1,  2003,  provided,  however,  that  on  or  before 
that  date  each  Party  has  executed  a  certificate 
in  substantially  the  form  of  Attachment  3 
hereto  that  all  of  the  following  conditions 


precedent  have  been  satisfied:  (a)  the 
delivery  to  the  Banks  of  an  opinion  of 
Covington  &  Burling  in  substantially  the  form 
of  Attachment  4  hereto,  (b)  the  delivery  to  the 
Funding  Corporation  of  an  opinion  of 
Sutherland,  Asbill-&  Brennan  in  substantially 
the  form  of  Attachment  5  hereto,  (c)  adoption 
by  each  of  the  Banks  and  the  Funding 
Corporation  of  a  resolution  in  substantially 
the  form  of  Attachment  6  hereto,  (d)  action 
by  the  Insurance  Corporation,  through  its 
board,  expressing  its  support  for  this  Restated 
MAA,  and  (e)  action  by  FCA,  through  its 
board,  approving  this  Restated  MAA 
pursuant  to  Section  4.2(c)  and  Section  4.2(d) 
of  the  Act,  and  (without  necessarily 
expressing  any  view  as  to  the  proper 
interpretation  of  Section  4.9(b)(2)  of  the  Act) 
approving  this  Restated  MAA  pursuant  to 
Section  4.9(b)(2)  of  the  Act  insofar  as  such 
approval  may  be  required,  which  action  shall 
(i)  indicate  that  the  entry  into  and 
compliance  with  this  Restated  MAA  by  the    . 
Funding  Corporation  fully  satisfy  such 
obligations  as  the  Funding  Corporation  may 
have  with  respect  to  establishing  "conditions 
of  participation"  for  market  access  under 
Section  4.9ro)t2),  and  (ii)  contain  no 
reservations  or  other  conditions  or 
qualifications  except  for  those  which  may  be 
specifically  agreed  to  by  the  Funding 
Corporation's  board  of  directors  and  the  other 
Parties. 

Upon  execution  of  its  certificate,  each 
Party  shall  forward  a  copy  to  the  Funding 
Corporation,  attn.  Kathleen  MuUarkey, 
General  Counsel,  which  shall  advise  all  other 
Parties  when  a  complete  set  of  certificates  is 
received. 

If  this  Restated  MAA  becomes  effective  in 
accordance  with  this  Section  7.01,  the 
Agreement  shall  be  amended  and  restated  by 
this  Restated  MAA  as  of  that  date  without 
further  action  of  the  Parties.  If  any  term, 
provision,  covenant  or  restriction  of  this 
Restated  MAA  is  held  by  a  court  of 
competent  jurisdiction  or  other  authority  to 
be  invalid,  void  or  unenforceable,  the 
remainder  of  the  terms,  provisions,  covenants 
and  restrictions  of  this  Restated  MAA  shall 
remain  in  full  force  and  effect  and  shall  in 
no  way  be  affected,  impaired  or  invalidated. 
If  any  term,  provision,  covenant  or  restriction 
of  this  Restated  MAA  that  purports  to  amend 
a  term,  provision,  covenant  or  restriction  of 
the  Agreement  is  held  by  a  court  of 
competent  jurisdiction  or  other  authority  to 
be  invalid,  void  or  unenforceable,  such  term, 
provision,  covenant  or  restriction  of  the 
Agreement  shall  be  considered  to  have 
continued  and  to  be  continuing  in  full  force 
and  effect  at  all  times  since  this  Restated 
MAA  has  purported  to  be  in  effect.  The 
parties  agree  that  notwithstanding  the 
occurrence  of  any  of  the  foregoing  events- 
they  will  treat,  to  the  maximum  extent 
permitted  by  law,  all  actions  theretofore 
taken  pursuant  to  this  Restated  MAA  as  valid 
and  binding  actions  of  the  parties. 

Section  7.02.  Representations  and 
Warranties.  Each  Party  represents  and 
warrants  to  the  other  Parties  that  (a)  it  has 
duly  executed  and  delivered  this  Restated 
MAA,  (b)  its  performance  of  this  Restated 
MAA  in  accordance  with  its  terms  will  not 
conflict  with  or  result  in  the  breach  of  or 
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violation  of  any  of  the  terms  or  conditions  of, 
or  constitute  (or  with  notice  or  lapse  of  time 
or  both  constitute)  a  default  under  any  order, 
judgment  or  decree  applicable  to  it,  or  any 
instrument,  contract  or  other  agreement  to 
which  it  is  a  party  or  by  which  it  is  bound, 
(c)  it  is  duly  constituted  and  validly  existing 
under  the  laws  of  the  United  States,  (d)  it  has 
the  corporate  and  other  authority,  and  has 
obtained  all  necessary  approvals,  to  enter 
into  this  Restated  MAA  and  perform  all  of  its 
obligations  hereunder,  and  (e)  its 
performance  of  this  Restated  MAA  in 
accordance  with  its  terras  will  not  conflict 
with  or  result  in  the  breach  of  or  violation 
of  any  of  the  terms  or  conditions  of,  or 
constitute  (or  with  notice  or  lapse  of  time  or 
both  constitute)  a  default  under  its  charter 
(with  respect  to  the  Party  Banks),  or  its 
bylaws. 

Section  7.03.  Additional  Covenants. 

(a)  Each  Bank  agrees  to  notify  the  other 
Parties  and  the  Scorekeeper  if,  at  any  time, 
it  anticipates  that  within  the  following  three 
months  it  will  come  to  be  in  Category  1, 11  or 
III.  or  will  move  from  one  Category  to 
another. 

(b)  Whenever  a  Bank  is  subject  to  Final 
Restrictions,  a  Final  Prohibition,  Category  II 
Interim  Restrictions,  Category  III  Interim 
Restrictions,  or  a  Continued  Access  Decision, 
the  Committee  shall  promptly  so  notify  the 
Funding  Corporation,  and  the  Funding 
Corporation  shall  take  all  necessary  steps  to 
ensure  that  the  Bank  participates  in  issues  of 
Debt  Securities  only  to  the  extent  permitted 
thereunder.  The  Funding  Corporation  may 
rely  on  the  determination  of  the  Committee 
as  to  whether  a  Bank  has  complied  with  a 
condition  to  a  Continued  Access  Decision. 

(c)  Each  Bank  agrees  that  it  will  not  at  any 
time  that  it  is  in  Category  I,  II  or  III,  as 
indicated  in.the  most  recent  notice  from  the 
Scorekeeper  under  Section  1.09,  and  will  not 
without  twelve  months'  prior  notice  to  all 
other  Banks  and  the  Funding  Corporation  at 
any  other  time,  either  (i)  withdraw,  or  (ii) 
modify,  m  a  fashion  that  would  impede  the 
issuance  of  Debt  Securities,  the  funding 
resolution  it  has  adopted  pursuant  to  Section 
4.4(b)  of  the  Act.  Should  a  violation  of  this 
covenant  be  asserted,  and  should  the  Bank 
deny  same,  the  funding  resolution  shall  be 
deemed  still  to  be  in  full  effect,  without 
modification,  until  arbitration  of  the  matter  is 
completed,  and  each  Bank,  by  entering  into 
this  Restated  MAA,  consents  to  emergency 
injunctive  relief  to  enforce  this  provision. 
Nothing  in  this  Restated  MAA  shall  be 
construed  to  restrict  any  Party's  ability  to 
take  the  position  that  a  Bank's  withdrawal  or 
modification  of  its  funding  re.solution  is  not 
authorized  by  law. 

(d)  Each  Bank  agrees  that  it  will  not  at  any 
time  that  it  is  in  Category  I,  II  or  III.  as 
indicated  in  the  most  recent  notice  from  the 
Scorekeepe?  under  Section  1.09.  and  will  not 
without  twelve  months'  prior  notice  to  all 
other  Banks  and  the  System  Disclosure  Agent 
at  any  other  time,  fail  to  report  information 
to  the  System  Disclosure  Agent  pursuant  to 
the  Disclosure  Program  for  the  issuance  of 
Debt  Securities  and  for  the  System  Disclosure 
Agent  to  have  a  reasonable  basis  for  making 
disclosures  pursuant  to  the  Disclosure 
Program.  Should  the  System  Disclosure 


Agent  assert  a  violation  of  this  covenant,  and 
should  the  Bank  deny  same,  the  Bank  shall 
furnish  such  information  as  the  System 
Disclosure  Agent  shall  request  until 
arbitration  of  the  matter  is  completed,  and 
each  Bank,  by  entering  into  this  Restated 
MAA,  consents  to  emergency  injunctive 
relief  to  enforce  this  provision.  Nothing  in 
this  Restated  MAA  shall  be  construed  to 
restrict  the  ability  of  the  System  Disclosure 
Agent  to  comply  with  its  obligations  under 
the  securities  laws  or  other  applicable  law  or 
regulations  with  regard  to  disclosure  to 
investors. 

(e)  Without  implying  that  suit  may  be 
brought  on  any  other  matter,  each  Bank  and 
the  Funding  Corporation  specifically  agree 
not  to  bring  suit  to  challenge  this  Restated 
MAA  or  to  challenge  any  Final  Prohibition. 
Final  Restrictions,  Category  II  Interim 
Restrictions.  Category  III  Interim  Restrictions. 
Continued  Access  Decision,  denial  of  a 
Continued  Access  Request  or 
recommendation  of  the  Committee  with 
respect  to  a  Continued  Access  Request 
arrived  at  in  accordance  with  this  Restated 
MAA.  This  provision  shall  not  be  construed 
to  preclude  judicial  actions  under  the  U.S. 
Arbitration  Act,  9  U.S.C.  "  1-15.  to  enforce 
or  vacate  arbitration  decisions  rendered 
pursuant  to  Section  7.08.  or  for  an  order  that 
arbitration  proceed  pursuant  to  Section  7.08. 

(f)  The  Funding  Corporation  agrees  that  it 
will  not  reinstitute  the  Market  Access  and 
Risk  Alert  Program,  or  adopt  a  similar  such 
program  for  so  long  as  both  (i)  this  Restated 
MAA  is  in  effect  and  (ii)  Section  4.9(b)(2)  of 
the  Act  is  not  amended  in  a  manner  which 
would  require,  nor  is  there  any  other  change 
in  applicable  law  or  regulations  which  would 
require,  the  Funding  Corporation  to  establish 
"conditions  of  participation"  different  from 
those  contained  in  this  Restated  MAA. 
Should  the  condition  described  in  (ii)  no 
longer  apply  and  the  Funding  Corporation 
adopt  a  market  access  program,  this  Restated 
MAA  shall  be  deemed  terminated.  All  Banks 
reserve  the  right  to  argue,  if  the  conditions 
described  in  clauses  (i)  or  (ii)  of  the 
preceding  sentence  should  no  longer  apply 
and  the  Funding  Corporation  should  adopt 
such  a  program,  that  any  such  program 
adopted  by  the  Funding  Corporation  is 
contrary  to  law.  either  because  Section 
4.9(b)(2)  of  the  Act  does  not  authorize  such 

a  program,  or  for  any  other  reason,  and  the 
entry  by  any  Bank  into  this  Restated  MAA 
shall  not  be  construed  as  waiving  such  right. 

(g)  It  is  expressly  agreed  that  the 
Agreement.  FCA  approval  of  the  Agreement, 
this  Restated  MAA  and  FCA  approval  hereof 
do  not  provide  any  grounds  for  challenging 
FCA  or  Insurance  Corporation  actions  with 
respect  to  the  creation  of  or  the  conduct  of 
receiverships  or  conservatorships.  Without 
limiting  the  preceding  statement,  each  Bank 
specifically  and  expressly  agrees  and 
acknowledges  that  it  cannot,  and  agrees  that 
it  shall  not.  attempt  to  challenge  FCA's 
appointment  of  a  receiver  or  conservator  for 
itself  or  any  other  System  institution  or 
FCA's  or  the  Insurance  Corporation's  actions 
in  the  conduct  of  any  receivership  or 
conservatorship  (i)  on  the  basis  of  this 
Restated  MAA  or  FCA's  approval  of  this 
Restated  MAA;  or  (ii)  on  the  grounds  that 


Category  II  Interim  Restrictions.  Final 
Restrictions.  Category  III  Interim  Restrictions, 
or  Final  Prohibitions  were  or  were  not 
imposed,  whether  by  reason  of  FCA's  or  the 
Insurance  Corporation's  action  or  inaction  or 
otherwise.  The  Banks  jointly  and  severally 
agree  that  they  shall  indemnify  and  hold 
harmless  FCA  and  the  Insurance  Corporation 
against  all  costs,  expenses,  and  damages, 
including  without  limitation,  attorneys'  fees 
and  litigation  costs,  resulting  from  any  such 
challenge  by  any  Party. 

Section  7.04.  Termination.  This  Restated 
MAA  shall  terminate  on  December  31,  2011, 
or  at  an  earlier  date  if  so  agreed  in  writing 
by  75%  of  all  the  Banks.  Commencing  a  year 
before  December  31,  2011,  the  Parties  shall 
meet  to  consider  its  extension.  Except  as 
provided  in  Section  7.03(f),  it  is  understood 
that  the  termination  of  this  Restated  MAA 
shall  not  affect  any  rights  and  obligations  of 
the  Funding  Corporation  under  Section 
4.9(b)(2)  of  the  Act. 

Section  7.05.  Periodic  Review.  During  the 
years  2003,  2006  and  2009.  and  at  such  more 
frequent  intervals  as  the  Parties  may  agree, 
the  Banks  and  the  Fimding  Corporation, 
through  their  boards  of  directors,  shall 
review  this  Restated  MAA  and  consider 
whether  any  amendments  to  it  are 
appropriate.  In  connection  with  such  review, 
the  Committee  shall  report  to  the  boards  on 
the  operation  of  the  Restated  MAA  and 
recommend  any  amendments  it  considers 
appropriate. 

Section  7.06.  Confidentiality.  The  Parties 
may  disclose  this  Restated  MAA  and  any 
amendments  to  it  and  any  actions  taken 
pursuant  to  this  Restated  MAA  to  restrict  or 
prohibit  borrowing  by  a  Bank.  All  other 
information  relating  to  this  Restated  MAA 
shall  be  kept  confidential  and  shall  be  used 
solely  for  purposes  of  this  Restated  MAA, 
except  that,  to  the  extent  permitted  by 
applicable  law  and  regulations,  such 
information  may  be  disclosed  by  (a)  the 
System  Disclosure  Agent  under  the 
Disclosure  Program,  (b)  a  Bank,  upon 
coordination  of  such  disclosure  with  the 
System  Disclosure  Agent,  as  the  Bank  deems 
appropriate  for  purposes  of  the  Bank's 
disclosures  to  borrowers  or  shareholders;  (c) 
a  Bank  as  deemed  appropriate  for  purposes 
of  disclosure  to  transacting  parties  (subject, 
to  the  extent  the  Bank  reasonably  can  obtain 
such  agreement,  to  such  a  transacting  party's 
agreeing  to  keep  the  information 
confidential)  of  material  information  relating 
to  that  Bank,  or  (d)  any  Party  in  order  to 
comply  with  legal  or  regulatory  obligations. 
Notwithstanding  the  preceding  sentence,  the 
Parties  shall  make  every  effort,  to  the  extent 
consistent  with  legal  requirements,  securities 
disclosure  obligations  and  other  business 
necessities,  to  preserve  the  confidentiality  of 
information  provided  to  the  Committee  by  a 
Bank  and  designated  as  "Proprietary  and 
Confidential."  Any  expert  or  consultant 
retained  in  connection  with  this  Restated 
MAA  shall  execute  a  written  undertaking  to 
preserve  the  confidentiality  of  any 
information  received  in  connection  with  this 
Restated  MAA.  Notwithstanding  the 
foregoing,  nothing  in  this  Restated  MAA 
shall  prevent  Parties  from  disclosing 
information  to  FCA  or  the  Insurance 
Corporation. 
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Section  7.07.  Amendments.  This  Restated 
MAA  may  be  amended  only  by  the  written 
agreement  of  all  the  Parties. 

Section  7.08.  Dispute  Resolution.  All 
disputes  between  or  among  Parties  relating  to 
this  Restated  MAA  shall  be  submitted  to  final 
and  binding  arbitration  pursuant  to  the  U.S. 
Arbitration  Act,  9  U.S.C.  "  1-15,  provided, 
however,  that  any  recommendation  by  the 
Committee  regarding  a  Continued  Access 
Request  (including,  if  the  recommendation  is 
to  grant  the  Request,  recommendations  as  to 
the  expiration  date  of  the  Continued  Access 
Decision  and  as  to  any  conditions  to  be 
imposed  on  the  Decision),  and  any  vote  by 
a  Bank  on  a  Continued  Access  Request,  shall 
be  final  and  not  subject  to  arbitration. 
Arbitrations  shall  be  conducted  under  the 
Commercial  Arbitration  Rules  of  the 
American  Arbitration  Association  before  a 
single  arbitrator.  An  arbitrator  shall  be 
selected  within  fourteen  days  of  the  initiation 
of  arbitration  by  any  Party,  and  the  arbitrator 
shall  render  a  decision  within  thirty  days  of 
his  or  her  selection. 

Section  7.09.  Governing  Law.  This  Restated 
MAA  shall  be  governed  by  and  construed  in 
accordance  with  the  Federal  laws  of  the 
United  States  of  America,  and,  to  the  extent 
oflhe  absence  of  Federal  law,  in  accordance 
with  the  laws  of  the  State  of  New  York 
excluding  any  conflict  of  law  provisions  that 
would  cause  the  law  of  any  jurisdiction  other 
than  New  York  to  be  applied;  provided, 
however,  that  in  the  event  of  any  conflict 
between  the  U.S.  Arbitration  Act  and 
applicable  Federal  or  New  York  law,  the  U.S. 
Arbitration  Act  shall  co^itrol. 

Section  7.10.  Notices.  Notices  under  this 
Restated  MAA  shall  be  in  writing,  shall  be 
sent  both  by  facsimile  transmission  and  by 
overnight  delivery  service,  and  shall  be 

deemed  received  on  the  Business  Day  after 

they  are  sent. 
Notices  shall  be  addressed  as  follows 

unless  such  address  is  changed  by  written 

notice  hereunder: 

To  AgAmerica,  FCB: 

AgAmerica,  FCB 

375  Jackson  Street 

St.  Paul,  MN  55101 

Attention:  President  and  Chief  Executive 
Officer 

Fax: 651-282-8494 

To  AgFirst  Farm  Credit  Bank: 

AgFirst  Farm  Credit  Bank 

Farm  Credit  Bank  Building 

1401  Hampton  Street 

Columbia.  SC  29201 

Attention:  President  and  Chief  Executive 
Officer 

Fax:803-254-1776 

To  AgriBank,  FCB: 

AgriBank.  FCB 

375  Jackson  Street 

St.  Paul,  MN  55101 

Attention:  President  and  Chief  Executive 
Officer 

Fax:  651-282-8494 

To  CoBank,  ACB: 
CoBank,  ACB 
5500  South  Quebec  Street 
Englewood,  CO  80111 
Attention:  President  and  Chief  Executive 
Officer 


Fax:  303-740-^002 

To  the  Farm  Credit  Bank  of  Texas: 

Farm  Credit  Bank  of  Texas 

6210  Highway  290  East 

Austin,  TX  78723 

Attention:  President  and  Chief  Executive 

Officer 
Fax:  512-465-0775 

To  Farm  Credit  Bank  of  Wichita: 

Farm  Credit  Bank  of  Wichita 

Farm  Credit  Bank  Building 

245  North  Waco 

Wichita,  KS  67202 

Attention:  President  and  Chief  Executive 

Officer 
Fax:  316-266-5126 
To  Western  Farm  Credit  Bank: 
Western  Farm  Credit  Bank 
Farm  Credit  Bank  Building 
245  North  Waco 
Wichita,  KS  67202 
Attention;  President  and  Chief  Executive 

Officer 
Fax:  316-266-5126 
To  Federal  Farm  Credit  Banks  Funding 

Corporation; 
Federal  Farm  Credit  Banks  Funding 

Corporation  ' 

10  Exchange  Place 
Suite  1401 

Jersey  City,  NJ  07302 
Attention:  President  and  Chief  Executive 

Officer 
Fax:  201-200-8109 
To  the  Farm  Credit  System  Insurance 

Corporation: 
Farm  Credit  System  Insurance  Corporation 

1501  Farm  Credit  Drive 
McLean,  Virginia  22102 
Attention:  Chairman 
Fax:  703-790-9088 

To  the  Farm  Credit  Administration: 
Farm  Credit  Administration 
1501  Farm  Credit  Drive 
McLean,  Virginia  22102-5090 
Attention:  Chairman 
Fax:  703-734-5784 

To  the  CIPA  Oversight  Body; 

At  such  address  and  fax  number  as  shall  be 

supplied  to  the  Parties  from  time  to  time 

by  the  Chairman  of  the  CIPA  Oversight 

Body. 

To  the  Committee; 
At  such  address  and  fax  number  as  shall  be 

supplied  by  the  Committee,  which  the 

Committee  shall  promptly  transmit  to  each 

Party. 
To  a  Scorekeeper  other  than  the  Funding 

Corporation: 
At  such  address  and  fax  number  as  shall  be 

supplied  by  such  Scorekeeper^  which  such 

Scorekeeper  shall  promptly  transmit  to 

each  Party. 

Section  7.11.  Headings:  Conjunctive/ 
Disjunctive;  Singular/Plural.  The  headings  of 
any  article  or  section  of  this  Restated  MAA 
are  for  convenience  only  and  shall  not  be 
used  to  interpret  any  provision  of  the 
Restated  MAA.  Uses  of  the  conjunctive 
include  the  disjunctive,  and  vice  versa, 
unless  the  context  clearly  requires  otherwise. 
Uses  of  the  singular  include  the  plural,  and 
vice  versa,  unless  the  context  clearly  requires 
otherwise. 


Section  7.12.  Successors  and  Assigns. 
Except  as  provided  in  the  definitions  of 
"BarJi"  and  "Banks"  in  Article  IX,  this 
Restated  MAA  shall  inure  to  the  benefit  of 
and  be  binding  upon  the  successors  and 
assigns  of  the  Parties,  including  entities 
resulting  from  the  merger  or  consolidation  of 
one  or  more  Banks. 

Section  7.13.  Counterparts.  This  Restated 
MAA,  and  any  document  provided  for 
hereunder,  may  be  executed  in  one  or  more 
counterparts. 

Section  7.14.  Waiver.  Any  provision  of  this 
Restated  MAA  may  be  waived,  but  only  if 
such  waiver  is  in  writing  and  is  signed  by  all 
Parties  to  this  Restated  MAA. 

Section  7.15.  Entire  Agreement.  Except  as 
provisions  of  CIPA  are  cited  in  this  Restated 
MAA  (which  provisions  are  expressly 
incorporated  herein  by  reference),  this 
Restated  MAA  sets  forth  the  entire  agreement 
of  the  Parties  and  supersedes  all  prior 
understandings  or  agreements,  oral  or 
written,  among  the  Parties  with  respect  to  the 
subject  matter  hereof 

Section  7.16.  Relation  to  CIPA.  This 
Restated  MAA  and  CIPA  are  separate 
agreements,  and  invalidation  of  one  does  not 
affect  the  other.  Should  CIPA  be  invalidated 
or  terminated,  the  Parties  will  take  the 
necessary  steps  to  maintain  those  aspects  of 
CIPA  that  are  referred  to  in  Sections  1.01, 
1.02  and  1.03,  and  to  replace  the  CIPA 
,  Oversight  Body  for  purposes  of  continued 
administration  of  this  Restated  MAA. 

Section  7.17.  Third  Parties.  Except  as 
provided  in  Sections  2.10,  3.03,  7.03(g).  7.21 
and  7.22,  this  Restated  MAA  is  for  the  benefit 
of  the  Parties  and  their  respective  successors 
and  assigns,  and  no  rights  are  intended  to  be, 
or  are,  created  hereunder  for  the  benefit  of 
any  third  party. 

Section  7.18.  Time  Is  Of  The  Essence.  Time 
is  of  the  essence  in  interpreting  and 
performing  this  Restated  MAA. 

Section  7.19.  Statutory  Collateral 
Requirement.  Nothing  in  this  Restated  MAA 
shall  be  construed  to  permit  a  Bank  to 
participate  in  issues  of  Debt  Securities  or 
other  obligations  if  it  does  not  satisfy  the 
collateral  requirements  of  Section  4.3(c)  of 
the  Act.  For  purposes  of  this  Section.  "Bank" 
shall  include  any  System  bank  in 
conservatorship  or  receivership. 

Section  7.20.  Termination  of  System 
Status.  Nothing  in  this  Restated  MAA  shall 
be  construed  to  preclude  a  Bank  from 
terminating  its  status  as  a  System  institution 
pursuant  to  Section  7.10  of  the  Act,  or  from 
at  that  time  withdrawing,  as  from  that  time 
forward,  the  funding  resolution  it  has 
adopted  pursuant  to  Section  4.4(b)  of  the  Act. 
A  Bank  that  terminates  its  System  status  shall 
cease  to  have  any  rights  or  obligations  under 
this  Restated  MAA,  except  that  it  shall 
continue  to  be  subject  to  Article  VIII  with 
respect  to  claims  accruing  through  the  date 
of  such  termination  of  System  status. 

Section  7.21.  Restrictions  Concerning- 
Subsequent  Litigation.  It  is  expressly  agreed 
by  the  Banks  that  (a)  characterization  or 
categorization  of  Banks,  (b)  information 
furnished  to  the  Committee  or  other  Banks, 
and  (c)  discussions  or  decisions  of  the  Banks 
or  Committee  under  this  Restated  MAA  shall 
not  be  used  in  any  subsequent  litigation 
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challenging  FCA's  or  the  Insurance 
Corporation's  action  or  inaction. 

Section  7.22.  Effect  of  this  Agreement. 
Neither  this  Restated  MAA  nor  FCA  approval 
hereof  shall  in  any  way  restrict  or  qualify  the 
authority  of  FCA  or  the  Insurance 
Corporation  to  exercise  any  of  the  powers, 
rights,  or  duties  granted  by  law  to  FCA  or  the 
Insurance  Corporation. 

ARTICLE  Vin— INDEMNinCATION 

Section  8.01.  Definitions.  As  used  in  this 
Article  VIII: 

(a)  "Indemnified  Party"  means  any  Bank, 
the  Funding  Corporation,  the  Committee,  the 
Scorekeeper,  or  any  of  the  past,  present  or 
future  directors,  officers,  stockholders, 
employees  or  agents  of  the  foregoing. 

(b)  "Damages"  means  any  and  all  losses, 
costs,  liabilities,  damages  and  expenses, 
including,  without  limitation,  court  costs  and 
reasonable  fees  and  expenses  of  attorneys 
expended  in  investigation,  settlement  and 
defense  (at  the  trial  and  appellate  levels  and 
otherwise),  which  are  incurred  by  an 
Indemnified  Party  as  a  result  of  or  in 
connection  with  a  claim  alleging  liability  to 
any  non-Party  (or  actions  taken  pursuant  to 
or  in  connection  with  this  Restated  MAA. 
Except  to  the  extent  otherwise  provided  in 
this  Article  VIII,  Damages  shall  be  deemed  to 
have  been  incurred  by  reason  of  a  final 
settlement  or  the  dismissal  with  prejudice  of 
any  such  claim,  or  the  issuance  of  a  final 
nonappealable  order  by  a  court  of  competent 
jurisdiction  which  ultimately  disposes  of 
such  a  claim,  whether  favorably  or 
unfavorably. 

Section  8.02.  Indemnity.  To  the  extent 
consistent  with  governing  law,  the  Banks, 
jointly  and  severally,  shall  indemnify  and 
hold  harmless  each  Indemnified  Party  against 
and  in  respect  of  Damages,  provided, 
however,  that  an  Indemnified  Party  shall  not 
be  entitled  to  indemnification  under  this 
Article  VIII  in  connection  with  conduct  of 
such  Indemnified  Party  constituting  gross 
negligence,  willful  misconduct,  intentional 
tort  or  criminal  act,  or  in  connection  with 
civil  money  penalties  imposed  by  FCA.  In 
addition,  the  Banks,  jointly  and  severally, 
shall  indemnify  an  Indemnified  Party  for  all 
costs  and  expenses  (including,  without 
limitation,  fees  and  expenses  of  attorneys) 
incurred  reasonably  and  in  good  faith  by  an 
Indemnified  Party  in  connection  with  the 
successful  enforcement  of  rights  under  any 
provision  of  this  Article  VIII. 

Section  8.03.  Advancement  of  Expenses. 
The  Banks,  jointly  and  severally,  shall 
advance  to  an  Indemnified  Party,  as  and 
when  incurred  by  the  Indemnified  Party,  all 
reasonable  expenses,  court  costs  and 
attorneys'  fees  incurred  by  such  Indemnified 
Party  in  defending  any  proceeding  involving 
a  claini  against  such  Indemnified  Party  based 
upon  or  alleging  any  matter  that  constitutes, 
or  if  sustained  would  constitute,  a  matter  in 
respect  of  which  indemnification  is  provided 
for  in  Section  8.02,  so  long  as  the 
Indemnified  Party  provides  the  Banks  with  a 
written  undertaking  to  repay  all  amounts  so 
advanced  if  it  is  ultimately  determined  by  a 
court  in  a  final  nonappealable  order  or  by 
agreement  of  the  Banks  and  the  Indemnified 
Party  that  the  Indemnified  Party  is  not 


entitled  to  be  indemnified  under  Section 
8.02. 
Section  8.04.  Assertion  of  Claim. 

(a)  Promptly  after  the  receipt  by  an 
Indemnified  Party  of  notice  of  the  assertion 
of  any  claim  or  the  commencement  of  any 
action  against  him,  her  or  it  in  respect  of 
which  indemnity  may  be  sought  against  the 
Banks  hereunder  (an  "Assertion"),  such 
Indemnified  Party  shall  ap(>rise  the  Banks, 
through  a  notice  to  each  of  them,  of  such 
Assertion.  The  failure  to  so  notify  the  Banks 
shall  not  relieve  the  Banks  of  liability  they 
may  have  to  such  Indemnified  Party 
hereunder,  except  to  the  extent  that  failure  to 
give  such  notice  results  in  material  prejudice 
to  the  Banks. 

(b)  Any  Bank  receiving  a  notice  under 
paragraph  (a)  shall  forward  it  to  the 
Committee  (which,  if  not  in  existence,  shall 
be  formed  at  the  instance  of  such  Bank  to 
consider  the  matter).  The  Banks,  through  the 
Committee,  shall  be  entitled  to  participate  in, 
and  to  the  extent  the  Banks,  through  the 
Committee,  elect  in  writing  on  thirty  days' 
notice,  to  assume,  the  defense  of  an 
Assertion,  at  their  own  expense,  with  counsel 
chosen  by  them  and  satisfactory  to  the 
Indemnified  Party.  Notwithstanding  that  the 
Banks,  through  the  Committee,  shall  have 
elected  by  such  written  notice  to  assume  the 
defense  of  any  Assertion,  such  Indemnified 
Party  shall  have  the  right  to  participate  in  the 
investigation  and  defense  thereof,  with 
separate  counsel  chosen  by  such  Indemnified 
Party,  but  in  such  event  the  fees  and 
expenses  of  such  separate  counsel  shall  be 
paid  by  such  Indemnified  Party  and  shall  not 
be  subject  to  indemnification  by  the  Banks 
unless  (i)  the  Banks,  through  the  Committee, 
shall  have  agreed  to  pay  such  fees  and 
expenses,  (ii)  the  Banks  shall  have  failed  to 
assume  the  defense  of  such  Assertion  and  to 
employ  counsel  satisfactory  to  such 
Indemnified  Party,  or  (iii)  in  the  reasonable 
judgment  of  such  Indemnified  Party,  based 
upon  advice  of  his,  her  or  its  counsel,  a 
conflict  of  interest  may  exist  between  the 
Banks  and  such  Indemnified  Party  with 
respect  to  such  Assertion,  in  which  case,  if 
such  Indemnified  Party  notifies  the  Banks, 
through  the  Committee,  that  such 
Indemnified  Party  elects  to  employ  separate 
counsel  at  the  Banks'  expense,  the  Banks 
shall  not  have  the  right  to  assume  the  defense 
of  such  Assertion  on  behalf  of  such 
Indemnified  Party.  Notwithstanding  anything 
to  the  contrary  in  this  Article  VIII,  neither  the 
Banks,  through  the  Committee,  nor  the 
Indemnified  Party  shall  settle  or  compromise 
any  action  or  consent  to  the  entering  of  any 
judgment  (x)  without  the  prior  written 
consent  of  the  other,  which  consent  shall  not 
be  unreasonably  withheld,  and  (y)  without 
obtaining,  as  an  unconditional  term  of  such 
settlement,  compromise  or  consent,  the 
delivery  by  the  claimant  or  plaintiff  to  such 
Indemnified  Party  of  a  duly  executed  written 
release  of  such  Indemnified  Party  from  all 
liability  in  respect  of  such  Assertion,  which 
release  shall  be  satisfactory  in  form  and 
substance  to  counsel  to  such  Indemnified 
Party.  The  Funding  Corporation  shall  not  be 
entitled  to  vote  on  actions  by  the  Committee 
under  this  paragraph  (b)  or  Section  8.08. 

Section  8.05.  Remedies;  Survival.  The 
indemnification,  rights  and  remedies 


provided  to  an  Indemnified  Party  under  this 
Article  VIII  shall  be  (i)  in  addition  to  and  not 
in  substitution  for  any  other  rights  and 
remedies  to  which  any  of  the  Indemnified 
Parties  may  be  entitled,  under  any  other 
agreement  with  any  other  Person,  or 
otherwise  at  law  or  in  equity,  and  (ii) 
provided  prior  to  and  without  regard  to  any 
other  indemnification  available  to  any 
Indemnified  Party.  This  Article  VIII  shall 
survive  the  termination  of  this  Restated 
MAA. 

Section  8.06.  No  Rights  in  Third  Parties. 
This  Restated  MAA  shall  not  confer  upon 
any  Person  other  than  the  Indemnified  Party 
any  rights  or  remedies  of  any  nature  or  kind 
whatsoever  under  or  by  reason  of  the 
indemnification  provided  for  in  this  Article 
VIII. 

,  Section  8.07.  Subrogation;  Insurance. 
Upon  the  payment  by  the  Banks  to  an 
Indemnified  Party  of  any  amounts  for  which 
an  Indemnified  Party  shall  be  entitled  to 
indemnification  under  this  Article  VIII,  if  the 
Indemnified  Party  shall  also  have  the  right  to 
recover  such  amount  under  any  commercial 
insurance,  the  Banks  shall  be  subrogated  to 
such  rights  to  the  extent  of  the 
indemnification  actually  paid.  Where 
coverage  under  such  commercial  insurance 
may  exist,  the  Indemnified  Party  shall 
promptly  file  and  diligently  pursue  a  claim 
under  said  insurance.  Any  amounts  paid 
pursuant  to  such  claim  shall  be  refunded  to 
the  Banks  to  the  extent  the  Banks  have 
provided  indemnification  payments  under 
this  Article  VIII,  provided,  however,  that 
recovery  under  such  insurance  shall  not  be 
deemed  a  condition  precedent  to  the 
indemnification  obligations  of  the  Banks 
under  this  Article  VIII. 

Section  8.08.  Sharing  in  Costs.  The  Banks 
shall  share  in  the  costs  of  any 
indemnification  payment  hereunder  as  the 
Committee  shall  determine. 

ARTICLE  IX— DEFINITIONS 

The  following  definitions  are  used  in  this 
Restated  MAA: 

"Act"  means  the  Farm  Credit  Act  of  1971. 
12  U.S.C.  2001,  et  seq..  as  amended  from  time 
to  time,  or  any  successors  thereto. 

The  "Additional  Restrictions"  are  that  a 
Bank  (a)  shall  manage  its  asset/liability  mix 
so  as  not  to  increase,  and,  to  the  extent 
possible,  so  as  to  reduce  or  eliminate,  any 
Interest-Rate  Sensitivity  Deduction  in  its  Net 
Composite  Score,  and  (b)  shall  not  increase 
the  dollar  amount  of  any  liabilities,  or  take 
any  action  giving  rise  to  a  lien  or  pledge  on 
its  assets,  senior  to  its  liability  on  Debt 
Securities  other  than  (i)  tax  liabilities  and 
secured  liabilities  arising  in  the  ordinary 
course  of  business  through  activities  other 
than  borrowing,  such  as  mechanic's  liens  or 
judgment  liens,  and  (ii)  secured  liabilities,  or 
an  action  giving  rise  to  such  a  lien  or  pledge, 
incurred  in  the  ordinary  course  of  business 
as  the  result  of  issuing  secured  debt  or 
entering  into  repurchase  agreements, 
provided,  however,  that  such  debt  issuances 
and  agreements  may  be  undertaken  to  the 
extent  that  the  proceeds  therefrom  are  used 
to  repay  the  principal  of  outstanding  Debt 
Securities  and  the  value  of  the  collateral 
securing  the  debt  issuances  or  the  agreements 


Federal  Register /Vol.  68,  No.  10  /  Wednesday,  January  15,  2003 /Notices 


2G45 


(computed  in  the  same  manner  as  provided 
under  Section  4.3(c)  of  the  Act)  does  not 
exceed  the  amount  of  principal  so  repaid. 
"Agreement"  means  that  certain  Market 
Access  Agreement,  dated  September  1, 1994 
and  effective  as  of  November  23, 1994. 
among  the  Banks  and  the  Funding 
Corporation. 

"Associations"  means  agricultural  credit 
associations,  federal  land  bank  associations, 
federal  land  credit  associations  and 
production  credit  associations. 

"Average  Net  Composite  Score"  is  defined 
in  Section  1.03. 

"Bank"  means  a  bank  of  the  Farm  Credit 
System,  other  than  (except  where  noted]  any 
bank  in  conservatorship  or  receivership. 
"Banks"  means  the  banks  of  the  Farm 
Credit  System,  other  than  (except  where 
noted)  any  banks  in  conservatorship  or 
receivership. 

"Business  Day"  means  any  day  other  than 
a  Saturday,  Sunday  or  Federal  holiday. 

"Business  Flan"  means  the  business  plan 
required  under  12  C.F.R.  618.8440,  as 
amended  from  time  to  time,  or  any 
successors  thereto. 

"CIPA"  means  that  certain  Amended  and 
Restated  Contractual  Interbank  Performance 
Agreement  Among  the  Banks  of  the  Farm 
Credit  System,  the  Farm  Credit  System 
Financial  Assistance  Corporation  and  the 
Federal  Farm  Credit  Banks  Funding 
Corporation,  the  Scorekeeper,  Dated  as  of 
January  1, 1997,  as  amended  from  time  to 
time,  or  any  successor  thereto. 

"CIPA  Oversight  Body"  is  defined  in 
Section  1.02. 
"Category  I"  is  defined  in  Section  1.05. 
"Category  11"  is  defined  in  Section  1.06. 
'<Iategory  II  Interim  Restrictions"  means 
the  requirements  set  forth  in  Section  4.02. 
"Category  III"  is  defined  in  Section  1.07. 
'^Category  III  Interim  Restrictions"  means 
the  requirements  set  forth  in  Section  5.02. 

"Collateral"  is  defined  as  in  Section  4.3(c) 
of  the  Act  and  the  regulations  thereunder,  as 
amended  from  time  to  time,  or  any 
successors  thereto. 

"Collateralized  Obligations"  means 
obhgations  required  by  Section  4.3(c)  of  the 
Act  to  be  backed  by  collateral  as  set  forth 
therein. 

The  "Committee"  is  defined  in  Section 
2.01. 

"Continued  Access  Decision"  means  a 
decision,  subject  to  the  procedures,  terms 
and  conditions  described  in  Article  VI,  that 
Final  Restrictions  or  a  Final  Prohibition  not 
go  into  effect,  or  be  lifted. 

"Continued  Access  Request"  means  a 
request  for  a  Continued  Access  Decision. 

"Days"  means  calendar  days,  unless  the 
term  Business  Days  is  used. 

"Debt  Securities"  means  Systemwide  and 
consolidated  obligations  issued  through  the 
Funding  Corporation,  within  the  meaning  of 
Sections  4.2(c),  4.2(d)  and  4.9  of  the  Act. 

"Disclosure  Program"  means  the  program 
established,  pursuant  to  resolutions  of  the 
Banks  and  the  Funding  Corporation  adopted 
in  1987  and  last  substantively  revised  in 
19&4,  for  disclosure  at  the  Systemwide  level 
of  financial  and  other  information  in 
connection  with  the  issuance  of  Debt 
Securities,  as  amended  from  time  to  time,  or 
any  successor  thereto. 


The  "Effective  Date"  is  (a)  the  tenth  day 
after  a  Bank  receives  a  notification  from  die 
Scorekeeper  that  it  is  in  Category  11  or  the 
twenty-fifth  day  after  a  Bank  receives  a 
notification  from  the  Scorekeeper  that  it  is  in 
Category  m,  in  each  case  if  the  Bank  does  not 
by  that  day  submit  a  Continued  Access 
Request  to  the  Committee.  or<b)  if  the  Bank 
does  by  that  day  submit  a  Continued  Access 
Request  to  the  Committee,  the  seventh  day 
following  the  day  that  notice  is  received  that 
the  Request  is  denied. 

"FCA"  means  the  Farm  Credit 
Administration. 

"Final  Prohibition"  means  the 
requirements  set  forth  in  Section  5.01. 

"Final  Restrictions"  means  the 
requirements  set  forth  in  Section  4.01. 

"Funding  Corporation"  means  the  Federal 
Farm  Credit  Banks  Funding  Corporation. 

"Going  Concern  Qualification"  means  a 
qualification  expressed  pursuant  to 
Statement  of  Auditing  Standards  No.  59. 
"The  Auditor's  Consideration  of  an  Entity's 
Ability  to  Continue  As  a  Going  Concern." 

"Insurance  Corporation"  means  the  Farm 
Credit  System  Insurance  Corporation. 

"Insurance  Fund"  means  the  Farm  Credit 
Insurance  Fund  maintained  by  the  Insurance 
Corporation  pursuant  to  Section  5.60  of  the 
Act. 

"Interest-Rate  Sensitivity  Deduction"  is 
defined  as  in  Article  II  of  CIPA,  and  the 
Model  referred  to  therein,  as  amended  bom 
tiriie  to  time,  or  any  successor  thereto. 
"Liquidity  Deficiency  Deduction"  is 
defined  as  in  Article  II  of  CIPA,  and  the 
Model  referred  to  therein,  as  amended  from 
time  to  time,  or  any  successor  thereto. 

"Net  Collateral"  means  a  Bank's  collateral 
as  defined  in  12  C.F.R.  615.5050,  as  amended 
bom  time  to  time,  or  any  successors  thereto 
(except  that  eligible  investments  as  described 
in  12  C.F.R.  615.5140,  as  amended  from  time 
to  time,  or  any  successors  thereto,  are  to  be 
valued  at  their  amortized  cost),  less  an 
amount  equal  to  that  portion  of  the  allocated 
investments  of  affiliated  Associations  that  is 
not  counted  as  permanent  capital  by  the 
Bank. 

"Net  Collateral  Ratio"  means  a  Bank's  Net 
Collateral  divided  by  Bank-only  total 
liabilities  (i.e.,  the  total  liabilities  used  to 
compute  the  net  collateral  ratio  defined  in  12 
C.F.R.  615.5301(d),  as  amended  from  time  to 
time  or  any  successors  thereto). 

"Net  Composite  Score"  is  defined  in 
Section  1.03. 

"Parties"  means  the  parties  to  this  Restated 
MAA.  A  bank  in  conservatorship  or 
receivership  is  not  a  party  to  this  Restated 
MAA. 

"Permanent  Capital"  is  defined  as  in 
Section  4.3A(a)(l)  of  the  Act  and  the 
regulations  thereunder,  as  amended  from 
time  to  time,  or  any  successors  thereto. 

"Permanent  Capital  Ratio"  means  a  Bank's 
Permanent  Capital  as  a  percentage  of  its  Risk- 
Adjusted  Asset  Base. 

"Person"  means  any  human  being, 
partnership,  association,  joint  venture, 
corporation,  legal  representative  or  trust,  or 
any  other  entity. 

"Risk-Adjusted  Asset  Base"  is  defined  as 
in  12  C.F.R.  615.5210(e),  as  amended  from 
time  to  time,  or  any  successor  thereto. 


"Scorekeeper"  is  defined  in  Section  1.01. 

"75%  Vote"  means  an  affirmative  vote, 
through  each  voting  Bank's  board  of  directors 
or  its  designee,  of  at  least  75%  of  those  Banks 
that  are  entitled  to  vote  on  a  matter. 

"System"  means  the  Farm  Credit  System. 

"System  Disclosure  Agent"  means  the 
Funding  Corporation  or  such  other  disclosure 
agent  as  all  Banks  shall  unanimously  agree 
upon,  to  the  extent  permitted  by  law  or 
regulation.  For  purposes  of  this  definition, 
"Banks"  shall  include  any  System  bank  in 
conservatorship  or  receivership." 

Dated:  January  9,  2003. 
Jeanette  C.  Brinklcy, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  03-800  Filed  1-14-03;  8:45  am] 

BUJNG  COM  STOB-ei-P 


FEDERAL  COMMUIiiCATlONS 
COMMISSION 

Notice  of  Public  mforuMtion 
Coltocllon(s)  Boing  Rovlewod  by  the 
Federal  Communications  ConHnission, 
Comments  Requested 

January  8.  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  coIlection{s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
nuimber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nimiber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's* 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  March  17,  2003. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  Usted  below  as  soon 
as  possible. 
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ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room  1- 
C804  or  Room  1-A804,  445  12th  Street. 
SW..  Washington,  DC  20554  or  via  the 
Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0810. 

Title:  Procedures  for  Designation  of 
Eligible  Telecommunications  Carriers 
Pursuant  to  Section  214(e)(6)  of  the 
Communications  Act  of  1934,  as 
amended. 
•   Form  No.:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  100. 

Estimated  Time  Per  Response:  60 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  party 
disclosure  requirement. 

Total  Annual  Burden:  6,200  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  l/ses;  47  U.S.C.  214(e)(6) 
states  that  a  telecommunications  carrier 
that  is  not  subject  to  the  jurisdiction  of 
a  state  may  request  that  the  Commission 
determine  whether  it  is  eligible.  The 
Commission  must  evaluate  whether 
such  telecommunications  carriers  meet 
the  eligibility  criteria  set  forth  in  the 
Act.  In  an  Order,  the  Commission 
concludes  that  petitions  for  designation 
filed  under  section  214(e)(6)  relating  to 
"near  reservation"  areas  will  not  be 
considered  as  petitions  relating  to  tribal 
lands  and  as  a  result,  petitioners  seeking 
ETC  designation  in  such  areas  must 
follow  the  procedures  set  forth  in  the 
Twelfth  Report  and  Order  for  non-tribal 
lands  prior  to  submitting  a  request  for 
designation  to  this  Commission  under 
section  214(e)(6). 

OMB  Control  No.:  3060-0855. 

Title:  Telecommunications  Reporting 
Worksheet,  CC  Docket  No.  96-45. 

Form  No. :  FCC  Forms  499-A  and 
499-Q. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Number  of  Respondents:  5,500 
respondents,  15,500  responses. 

Estimated  Time  Per  Response:  30 
hours. 

Frequency  of  Response:  On  occasion, 
annual,  quarterly,  one-time  and  other 
reporting  requirements,  third  party 
disclosure  requirement,  and 
recordkeeping  requirement. 


Total  Annual  Burden:  164,487  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Pursuant  to  the 
Communications  Act  of  1934,  as 
amended,  telecommunications  carriers 
(and  certain  other  providers  of 
telecommunications  services)  must 
contribute  to  the  support  and  cost 
recovery  mechanisms  for 
teleconununications  relay  services, 
numbering  administration,  number 
portability,  and  universal  service.  The 
Commission  modified  the  existing 
methodology  used  to  assess 
contributions  that  carriers  make  to  the 
federal  universal  service  support 
mechanisms.  The  modifications  adopted 
will  entail  altering  to  the  current 
revenue  reporting  requirements  to 
which  interstate  telecommunications 
carriers  are  subject  under  part  54  of  the 
Commission's  rules. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

[PR  Doc.  03-766  Filed  1-14-03;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

January  6.  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated  ~ 


collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  February  14, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room 
1-C804,  445  12th  Street,  SW.,  DC  20554 
or  via  the  Internet  to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0718. 

Title:  Part  101  Governing  the 
Terrestrial  Microwave  Radio  Service. 

Form  No:  N/A. 

Type  of  Review:  Reinstatement 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  state, 
local  or  tribal  government. 

Number  of  Respondents:  20,025 
respondents;  (1.025  reporting  responses 
and  19,000  recordkeepers). 

Estimated  Time  Per  Response:  20,489 
hours. 

Frequency  of  Response:  On  occasion 
and  every  10  reporting  requirements 
and  recordkeeping  requirement. 

Total  Annual  Burden:  20,489  hours. 

Total  Annual  Cost:  $91,000. 

Needs  and  Uses:  Part  101  requires 
various  information  to  be  filed  and 
maintained  by  the  respondent  to 
determine  the  technical,  legal  and  other 
qualifications  of  applications  to  operate 
a  station  in  the  public  and  private 
operational  fixed  services.  The 
information  is  also  used  to  determine 
whether  the  public  interest, 
convenience  and  necessity  are  being 
served  as  required  by  47  U.S.C.  309.  The 
Commission  staff  also  uses  this 
information  to  ensure  that  applicants 
and  licensees  comply  with  ownership 
emd  transfer  restrictions  imposed  by 
section  3i0  of  the  Act. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[PR  Doc.  03-765  Piled  1-14-03:  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNrCATIONS 
COMMISSION 

[DA  02-3606] 

Consumer  Advisory  Committee 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  This  document  announces  the 
rechartering  of  the  Consumer  Advisory 
Committee,  formerly  known  as  the 
Consumer/Disability 
Telecommunications  Advisory 
Committee  (hereinafter  "the 
Committee"),  whose  purpose  is  to  make 
recommendations  to  the  Federal 
Communications  Commission  ("FCC" 
or  "Commission")  regarding  consumer 
issues  within  the  jurisdiction  of  the 
Commission  and  to  facilitate  the 
participation  of  consumers  (including 
people  with  disabilities  and 
underserved  populations,  such  as 
American  Indians  and  persons  living  in 
rural  areas)  in  proceedings  before  the 
Commission.  The  Commission  also 
requests  applications  for  membership 
on  the  Committee. 

DATES:  Applications  should  be  received 
no  later  than  January  31,  2003. 
ADDRESSES:  Applications  should  be  sent 
to  the  Federal  Communications 
Commission,  Consumer  &  Governmental 
Affairs  Bureau,  Attn.:  Scott  Marshall, 
via  e-mail  to  cac@fcc.gov,  via  facsimile 
to  202-418-6509  or  via  U.S.  Mail,  to 
445  12th  Street,  SW.,  Room  5A824, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Marshall,  Consumer  & 
Governmental  Affairs  Bureau,  Federal 
Communications  Commission,  202- 
418-2809  (voice),  202-418-0179  (TTY), 
or  e-mail  smarshal@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  A  public 
notice,  which  announced  the 
rechartering  of  the  Consumer  Advisory 
Committee  (formerly  known  as  the 
Consumer/Disability 
Telecommunications  Advisory 
Committee),  was  released  on  December 
31,2002. 

Electronic  Access  and  Filing 

A  copy  of  this  notice  also  is  available 
in  alternate  formats  (Braille,  cassette 
tape,  large  print  or  d.iskette)  upon 
request.  The  notice  also  is  posted  on  the 
Commission's  Web  site  at  www.fcc.g6v/ 
cgb/cac.  Applications  for  membership 
on  the  Committee  may  be  sent  to  the 
Commission  via  email  addressed  to 
Cansume*&  Governmental  Affairs 
Bureau,  Attn.:  Scott  Marshall, 
cac@fcc.gov,  may  be  transmitted  via 
facsimile  to  202-418-6509,  or  may  be 


sent  via  U.S.  mail  to  445  12th  Street, 
SW.,  Room  5A824,  Washington,  DC 
20554. 

Background 

The  establishment  of  tjie  Committee 
was  announced  by  public  notice  dated 
November  30,  2000, 15  FCC  Red  23798, 
as  published  in  the  Federal  Register  (65 
FR  76265,  December  6,  2000).  On 
November  20,  2002,  the  initial  Charter 
of  the  Committee  terminated.  The 
Charter  was  renewed  for  another  two 
year  term,  and  the  name  of  the 
Committee  was  changed  to  the 
Consumer  Advisory  Committee  to  better 
reflect  its  mandate  and  activities.  The 
Committee  is  organized  under,  and  will 
operate  in  accordance  with,  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  5*U.S.C.  App.  2  (1988). 

The  mission  of  the  Committee  is  to 
make  recommendations  to  the 
Commission  regarding  consumer  issues 
within  the  jurisdiction  of  the 
Commission  and  to  facilitate  the 
participation  of  consumers  (including 
people  with  disabilities  and 
underserved  populations,  such  as 
American  Indians  and  persons  living  in 
rural  areas)  in  proceedings  before  the 
Commission. 

Each  meeting  of  the  full  Committee 
will  be  open  to  the  public.  A  notice  of 
each  meeting  will  be  published  in  the 
Federal  Register  at  least  15  days  in 
advance  of  the  meeting.  Records  will  be 
maintained  of  each  meeting  and  made 
available  for  public  inspection. 

Functions  of  the  Committee 

The  topics  to  be  addressed  by  the 
Committee  will  include,  but  are  not 
limited  to,  the  following  areas: 

•  Consumer  protection  and  education 
(e.g.,  cramming,  slamming,  consumer 
friendly  billing,  detariffmg,  bundling  of 
services.  Lifeline/Linkup  programs, 
customer  service,  privacy,  telemarketing 
abuses,  and  outreach  to  underserved 
populations,  such  as  Native  Americans 
and  persons  living  in  rural  areas). 

•  Access  by  people  with  disabilities 
(e.g.,  telecommunications  relay  services, 
closed  captioning,  accessible  billing  and 
access  to  telecommunications  products 
and  services). 

•  Impact  upon  consumers  of  new  and 
emerging  technologies  (e.g.,  availability 
of  broadband,  digital  television,  cable, 
satellite,  low  power  FM,  and  the 
convergence  of  these  and  emerging 
technologies). 

•  Implementation  of  Commission 
rules  and  consumer  participation  in  the 
FCC  rulemaking  process. 

During  calendar  year  2003,  it  is 
anticipated  that  the  Committee  will 
meet  in  Washington,  DC  for  three  one- 


day  meetings  on  April  11,  June  27,  and 
Npvember  14.  In  addition,  as  needed, 
working  groups  will  be  established  to 
facilitate  the  Committee's  workJaetween 
meetings  of  the  full  Committee. 
Meetings  will  be  fully  accessible  to 
individuals  with  disabilities. 

Membership 

The  Commission  seeks  applications 
from  interested  organizations,  from  both 
the  public  and  private  sectors,  that  wish 
to  be  considered  for  membership  on  the 
Committee.  Selections  will  be  made  on 
the  basis  of  factors  such  as  expertise  and 
diversity  of  viewpoints  that  are 
necessary  to  address  effectively  the 
questions  before  the  Committee.' 
Applicants  should  be  recognized 
experts  in  their  fields,  including,  but  not 
limited  to,  consumer  advocacy, 
disabilities,  underserved  populations 
(e.g.,  persons  living  in  rural  areas  and 
tribal  communities), 
telecommunications  infra-structure  and 
equipment,  telecommunications 
services  (including  wireless),  and 
broadcast/cable  services.  The  number  of 
Committee  members  will  be  established 
to  effectively  accomplish  the 
Committee's  work.  Organizations  with 
similar  interests  are  encouraged  to 
nominate  one  person  to  represent  their 
interests. 

Members  must  be  willing  to  commit 
to  a  2-year  term  of  service,  should  be 
willing  and  able  to  attend  three  1-day 
meetings  per  year  in  Washington,  DC, 
and  are  also  expected  to  participate  in 
deliberations  of  at  least  one  working 
group,  fhe  Commission  is  unable  to  pay 
per  diem  or  travel  costs. 

Applications  for  Membership/  Deadline 

Applications  should  be  received  by 
the  Commission  no  later  than  January 
31,  2003,  and  should  be  sent  to  the 
Federal  Communications  Commission, 
Consumer  &  Governmental  Affairs 
Bureau,  Attn.:  Scott  Marshall,  via  e-mail 
to  cac@fcc.gov.  via  facsimile  to  202- 
418-6509  or  via  U.S.  mail  to  445  12th 
Street.  SW.,  Room  5A824,  Washington, 
DC  20554. 

Due  to  the  extensive  security 
screening  of  incoming  mail  since 
September  1 1 ,  2001 ,  delivery  of  mail 
sent  to  the  FCC  may  be  delayed. 
Therefore,  we  encourage  submission  by 
email  or  fax.  If  an  application  is  sent  via 
U.S.  mail,  we  encourage  applicants  to 
follow  up  with  a  phone  call  to  Scott 
Marshall,  202-^18-2809,  or  202-418- 
0179  (TTY),  to  confirm  receipt.  A 
specified  application  form  is  not 
required.  However,  applications  should 
include  the  name  of  the  organizatioh, 
the  representative's  name,  the  name  of 
an  alternate  representative,  title,  address 
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and  telephone  number,  a  statement  of 
the  interests  represented  and  the  issues 
of  interest  to  the  applicant,  and  a 
detailed  description  of  the  applicant's 
knowledge  and  qualifications  to  serve 
on  the  Committee.  The  application 
should  further  be  supported  by  a 
statement  indicating  a  willingness  to 
serve  on  the  Committee  for  a  2  year 
period  of  time;  a  commitment  to  attend 
three  1-day  meetings  per  year  in 
Washington,  DC  at  the  applicant's  own 
expense;  and  a  commitment  to  work  on 
at  least  one  working  group.  Members 
will  have  an  initial  and  continuing 
obligation  to  disclose  any  interests  in,  or 
connections  to,  persons  or  entities  that 
are,  or  will  be,  regulated  by  or  have 
interests  before  the  Commission. 

After  the  applications  have  been 
reviewed,  the  Commission  will  publish 
a  notice  in  the  Federal  Register 
announcing  the  appointment  of  the 
Committee  members  and  the  first 
meeting  date  of  the  Committee.  It  is 
anticipated  that  the  first  Committee 
meeting  will  take  place  on  April  11, 
2003. 

Federal  Communications  Commission. 

K.  Dane  Snowden, 

Chief.  Consumer  6-  Governmental  Affairs 

Bureau. 

[FR  Doc.  03-814  Filed  1-14-03;  8:45  am) 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-3371] 

Wireless  Telecommunications  Bureau 
Seeks  To  Verify  ITFS,  MDS,  and  MMDS 
License  Status  and  Pending 
Applications;  Requests  for  Extension 
of  Response  Date  Filed  by  Troutman 
Sanders  LLP  and  the  Wireless 
Communications  Association 
Intemationaimie  National  ITFS 
Association 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  this  document,  the  Federal 
Communications  Commission  (FCC) 
extends  the  time  until  February  3,  2003 
for  all  Instructional  Television  Fixed 
Service,  Multipoint  Distribution 
Service,  and  Multichannel  Multipoint 
Distribution  Service  licensees  to 
respond  to  the  Qclober  18,  2002  Public 
Notice  requiring  all  Instructional 
Television  Fixed  Service  (ITFS), 
-Multipoint  Distribution  Service  (MDS), 
and  Multichannel  Multipoint 
Distribution  Service  (MMDS) 
(collectively,  the  "Services")  licensees 


and  applicants  to  verify  licensing 
information  and  associated  technical 
data,  and  submit  required  corrections. 

FOR  FURTHER  INFORMATfON  CONTACT: 

Legal  Matters:  contact  John  J.  Schauble, 
Chief,  Policy  and  Rules  Branch,  Public 
Safety  and  Private  Wireless  Division,  at 
(202) 418-0680. 

For  all  questions  regarding  data 
corrections,  and  how  to  file  those 
corrections,  contact  the  Licensing 
Support  Hotline  at  1-888-225-5322  and 
select  option  2. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order, 
DA  02-3371,  released  on  December  5, 
2002.  The  full  text  of  this  document  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
Federal  Communications  Commission 
Reference  Center,  445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  may  be  purchased  from  the  Federal 
Communications  Commission's  copy 
contractor,  Qualex  International,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at:  http:// 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
bmillin@fcc.gov. 

1.  On  October  18,  2002,  67  FR  69010, 
November  14,  2002,  the  Wireless 
Telecommunications  Bureau  (WTB  or 
Bureau)  required  all  Instructional 
Television  Fixed  Service  (ITFS), 
Multipoint  Distribution  Service  (MDS), 
and  Multichannel  Multipoint 
Distribution  Service  (MMDS) 
(collectively,  the  "Services")  licensees 
and  applicants  in  the  Services  to  review 
licensing  information  and  associated 
technical  data.  Specifically,  licensees 
and  applicants  in  the  Services  were 
required  to  verify  the  available 
information  concerning  their  licenses 
and  applications,  make  any  necessary 
corrections  concerning  that  data,  and, 
under  certain  circumstances,  submit 
corrections  or  responses  to  that  data  by 
December  17,  2002. 

2.  On  November  25,  2002,  the  law 
firm  of  Troutman  Sanders  LLP 
requested  a  sixty-day  extension  of  time, 
on  behalf  of  several  wireless  cable 
clients,  to  comply  with  the  BLS  License 
Inventory  Public  Notice.  On  November 
27,  2002,  the  Wireless  Communications 
Association  International  and  the 
National  ITFS  Association  (WCA/NIA) 
jointly  filed  a  similar  request.  For  the 
reasons  stated  below,  the  FCC  grants  the 
requests  in  part  and  extends  the  time  to 
respond  to  the  BLS  License  Inventory 
Public  Notice  until  February  3,  2003. 


3.  In  their  requests,  Troutman  Sanders 
and  WCA/NIA  argue  that  the  process  of 
reviewing  the  FCC's  licensing  records 
regarding  the  Services  and  preparing 
corrections  is  taking  far  longer  than  the 
Bureau  anticipated  because  the  vast 
majority  of  records  require  corrections 
or  additional  information.  WCA/NIA 
assert  that  there  are  a  limited  number  of 
people  with  the  necessary  experience 
with  the  MDS  and  ITFS  licensing 
processes  to  evaluate  the  FCC's 
licensing  records,  determine  whether 
corrections  are  needed,  and  prepare  the 
necessary  changes.  WCA/NIA  also 
represent  that  many  ITFS  licensees  will 
be  closed  fi-om  the  middle  of  December 
through  the  middle  of  January  because 
of  the  holiday  season. 

4.  Although  the  FCC  does  not 
routinely  grant  extensions  of  time,  the 
importance  of  ensuring  that  the  FCC's 
licensing  records  are  accurate,  and  the 
challenges  that  licensees  and  applicants 
in  the  Services  are  facing,  indicate  that 
an  extension  of  the"  December  17,  2002 
deadline  is  appropriate.  The  FCC  does 
not  believe,  however,  that  a  sixty-day 
extension  is  warranted.  In  this 
connection,  the  FCC  notes  that 
electronic  application  filing  has  been 
suspended  in  the  Services.  The  FCC  i^ 
concerned  that  delays  in  the  verification 
of  licensing  data  and  submission  of 
corrections  could  unduly  hinder  the 
Bureau's  efforts  towards  developing 
accurate  licensing  records  and  resuming 
electronic  filing  in  the  Services  in  an 
expeditious  and  efficient  manner.  Based 
upon  the  record  before  us,  the  FCC 
believes  the  current  extension  of  time 
would  be  sufficient  to  allow  licensees 
and  applicants  to  respond  to  the  BLS 
License  Inventory  Public  Notice  and 
provide  emy  needed  corrections.  The 
February  3,  2003  date  is  beyond  the 
mid-December  to  mid-January 
timefi:ame  in  which  WCA/NIA 
identified  that  many  ITFS  licensees  are 
closed  for  business.  As  a  result  of  this 
extension,  licensees  and  applicants  in 
the  Services  will  have  had  over  100 
days  to  review  the  FCC's  licensing 
records  and  prepare  any  necessary 
corrections  and  responses. 

L  Ordering  Clauses 

5.  Pursuant  to  section  4(i)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  and  §  1.46  of 
the  FCC's  rules,  47  CFR  1.46,  that  the 
requests  filed  by  Troutman  Sanders  LLP 
on  November  24,  2002  and  by  the 
Wireless  Communications  Association 
International  and  the  National  ITFS 
Association  on  November  27.  2002  are 
granted  to  the  extent  stated  herein  and 
are  otherwise  denied  in  all  other 
respects. 
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6.  Pursuant  to  section  4(i)  of  the 
Coonmunications  Act  of  1934,  as 
amended,  47  U.S.C.  154{i),  and  §  1.46  of 
the  FCC's  rules,  47  CFR  1.46,  and  that 
the  time  for  licensees  and  applicants  to 
respond  to  the  BLS  License  Inventory 
Public  Notice  is  extended  until  February 
3,  2003. 

7.  This  action  is  taken  under 
delegated  authority  pursuant  to  §§  0.131 
and  0.331  of  the  FCC's  rules,  47  CFR 
0.131,0.331. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
IFR  Doc.  03-811  Filed  1-14-03:  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-3372] 

Clarifies  Public  Notice  Relating  to 
Verification  of  ITFS,  MDS,  and  MMDS 
License  Status  and  Pending 
Applications 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  clarifies  two 
isBues  relating  to  a  Federal 
Communications  Commission  (FCC) 
Public  Notice  released  on  October  18, 
2002  requiring  all  Instructional 
Television  Fixed  Service  (ITFS), 
Multipoint  Distribution  Service  (MDS), 
and  Multichannel  Multipoint 
Distribution  Service  (MMDS) 
(collectively,  the  "Services")  licensees 
and  applicants  to  review  licensing 
information  and  associated  technical 
data. 

ADDRESSES:  Federal  Communications 
Commission  445  12th  Street,  SW.,  TW- 
A325,  Washington^  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  filing 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Legal  Matters:  contact  John  J.  Schauble, 
Chief,  Policy  and  Rules  Branch,  Public 
Safety  and  Private  Wireless  Division,  at 
(202) 418-0680. 

For  all  questions  regarding  data 
corrections,  and  how  to  file  those 
corrections,  contact  the  Licensing 
Support  Hotline  at  1-888-225-5322  and 
select  option  2. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Public 
Notice,  DA  02-3372,  released  on 
December  5,  2002.  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 


hours  in  the  Federal  Communications 
Commission  Reference  Center,  445  12th 
Street,  SW.,  Washington,  DC  20554.  The 
complete  text  may  be  purchased  from 
the  Federal  Communications 
Commission's  copy  contractor,  Qualex 
International,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC  20554. 
The  full  text  may  also  be  downloaded 
at:  www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
bmillin@fcc.gov.  Licensees  and 
applicants  should  visit  http:// 
wireless.fcc.gov/services/itfs&mds/ 
licensing/ inventory. html  in  order  to 
review  the  tables.  For  all  questions 
regarding  technical  aspects  of  public 
access  to  BLS  data,  contact  the  FCC 
Technical  Support  Hotline:  Call 
202-414-1250  (TTY  202-414-1255)  or 
e-mail  to  ulscomm@fcc.gov.  The  hotline 
is  available  Monday  through  Friday  8 
a.m.  to  6  p.m.  Eastern  Time.  All  calls  to 
the  hotline  are  recorded. 

On  October  18,  2002,  67  FR  69529, 
November  18,  2002,  the  Wireless 
Telecommunications  Bureau  (WTB) 
issued  a  public  notice  requiring  all 
Instructional  Television  Fixed  Service 
(ITFS),  Multipoint  Distribution  Service 
(MDS),  and  Multichannel  Multipoint 
Distribution  Service  (MMDS) 
(collectively,  the  "Services")  licensees 
and  applicants  to  review  licensing 
information  and  associated  technical 
data.  Licensees  and  applicants  are 
required  to  verify  the  available 
information  concerning  their  licenses 
and  applications,  make  any  necessary 
corrections  concerning  that  data,  and, 
under  certain  circiunstances,  submit 
corrections  or  responses  to  that  data  by 
February  3,  2003.  By  this  public  notice, 
WTB  clarifies  two  issues  relating  to  the 
BLS  License  Inventory  Public  Notice. 
First,  with  respect  to  licenses  in  the 
Services,  if  a  licensee  believes  that  all 
information  pertaining  to  a  license 
(including  both  the  license  tables  and 
the  additional  technical  information 
available  at  http://wireless.fcc.gov/ 
services/itfs&mds/licensing/ 
inventory.html)  is  accurate,  the  licensee 
is  not  required  to  submit  a  response 
with  respect  to  that  license.  With 
respect  to  pending  applications  filed 
prior  to  March  25,  2002,  however,  a 
response  is  required  even  if  all  the 
information  relating  to  that  pending 
application  is  correct.  Specifically,  the 
applicant  must:  (1)  affirm,  in  writing, 
within  sixty  days  of  the  release  of  this 
public  notice,  that  continued  processing 
of  the  application  is  requested,  by 
contacting  the  FCC  at  the  addresses 
Hsted  below,  and  (2)  submit  a  copy  of 


the  application  with  the  written 
affirmation  request. 

If  the  information  requested  is  being 
sent  via  United  States  Postal  Service, 
licensees  and  applicants  must  use  the 
following  address:  Federal  , 

Communications  Commission,  MDS/ 
ITFS  Database  Corrections.  1270 
Fairfield  Road,  Gettysburg,  PA  17325. 

Correspondence  sent  by  overnight 
mail  couriers  (e.g..  Federal  Express, 
United  Parcel  Service,  Airborne), 
hand-delivery  or  messenger  must  be 
addressed  to:  Federal  Communications 
Commission,  MDS/ITFS  Database 
Corrections,  1120  Fairfield  Road, 
Gettysburg.  PA  17325. 

Second.  ITFS  licensees  and  applicants 
are  not  required  to  verify  data  relating 
to  receive  sites.  The  FCC  notes  that  ITFS 
licensees  are  currently  prohibited  from 
registering  new  receive  sites.  Moreover, 
while  receive  sites  registered  prior  to 
September  17,  1998  are  still  entitled  to 
interference  protection,  most  such 
receive  sites  receive  protection  because 
they  are  located  within  the  thirty-five 
mile  protected  service  area  of  the  ITFS 
station.  Under  those  circumstances,  and 
given  the  fact  that  many  ITFS  stations 
have  a  large  number  of  registered 
receive  Sites,  the  FCC  concludes  that  it 
would  be  unduly  burdensome  to  require 
ITFS  licensees  to  verify  data  relating  to 
receive  sites  at  this  time.  The  FCC 
encourages  ITFS  licensees  with 
grandfathered  receive  sites  outside  the 
thirty-five  mile  protected  service  area  to* 
review  the  data  relating  to  receive  sites 
and  to  submit  corrections  if  the  data 
does  not  accurately  reflect  the  receive, 
site,  as  registered  with  the  FCC  on 
September  17,  1998.  The  FCC 
nonetheless  note  that  the  prohibition  on 
registering  new  ITFS  receive  sites 
remains  in  effect. 

Federal  Communications  Commission. 
Marlene  H.  Dortch. 
Secretary. 
[PR  Doc.  03-813  Filed  1-14-03:  8:45  am)  ^~ 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Privacy  Act  System  of-  Records 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice;  altered  Privacy  Act 

system  of  records;  revision  pf  one 

routine  use;  addition  of  one  new  routine 

use;  and  cancellation  of  one  system  of 

records. 

summary:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974.  as  amended,  5 
U.S.C.  552a  (e)(4)  and  (e)(ll),  the 
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Federal  Communications  Commission 
(FCC  or  Commission)  proposes  to  alter 
a  system  of  records,  FCC/Central-6, 
"Personnel  Investigation  Records."  The 
altered  system  of  records  will 
incorporate  the  provisions  of  FCC/ 
OMD-4,  "Security  Office  Control  Files," 
including  the  addition  of  two  routine 
uses  from  FCC/OMD— 4;  revision  of  one 
routine  use;  and  addition  of  one  new 
routine  use  incorporating  the  data 
elements  and  uses  for  the  Workplace 
Violence  Form;  and  make  other  edits 
and  revisions  as  necessary.  The  FCC 
will  cancel  FCC/OMB-4. 
DATES:  In  accordance  with  5  U.S.C.  552a 
(e)(4)  and  (e)(ll).  any  interested  person 
may  submit  written  comments 
concerning  the  proposed  altered  system 
of  records  on  or  before  February  14, 
2003.  The  Office  of  Management  and 
Budget  (0MB),  which  has  oversight 
responsibility  under  the  Privacy  Act  to 
review  the  system  may  submit 
comments  on  or  before  February  24, 
2003.  The  proposed  system  shall 
become  effective  without  further  notice 
February  24,  2003  unless  the  FCC 
receives  comments  that  would  require  a 
contrary  determination.  As  required  by 
5  U.S.C.  552a(r)  of  the  Privacy  Act  of 
1974,  as  amended,  the  FCC  has 
submitted  reports  on  this  proposed 
altered  system  to  OMB  and  both  Houses 
of  Congress. 

ADDRESSES:  Comments  should  be  sent  to 
Les  Smith,  Privacy  Act  Clerk, 
Performance  Evaluation  and  Records 
Management  (PERM),  Room  1-A804. 
Federal  Communications  Commission 
(FCC),  445  12th  Street,  SW., 
Washington,  DC  20554,  (202)  418-0217, 
or  via  the  Internet  at  Iesmith@fcc.gov. 
TOR  FURTHER  INFORMATION:  Contact  Les 
Smith,  Performance  Evaluation  and 
Records  Management  (PERM),  Room  1- 
A804,  Federal  Communications 
Commission.  445  12th  Street,  SW., 
Washington,  DC  20554,  (202)  418-0217 
or  via  the  Internet  at  lesmith@fcc.gov;  or 
Eric  Botker,  Security  Office,  Associate 
Managing  Director-Administrative 
Operations  (AMD-AO),  Security 
Operations  Center,  Federal 
Communications  Commission  (FCC), 
445  12th  Street,  SW.,  Room  1-B458. 
Washington,  DC  20554,  (202)  418-7884 
or  via  the  Internet  at  ebotker@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  As 
required  by  the  Privacy  Act  of  1974,  as 
amended,  5  U.S.C.  552a  (e)(4)  and 
(e)(ll),  this  document  sets  forth  notice 
of  the  proposed  altered  system  of 
records  maintained  by  the  FCC;  addition 
of  two  routine  uses  to  FCC/Central-6 
that  were  formerly  in  FCC/OMD-4; 
revision  of  one  routine  use  in  FCC/ 
Central-6  to  incorporate  elements 


formerly  in  FCC/OMD-4;  addition  of 
one  new  routine  use  to  incorporate  uses 
in  the  Workplace  Violence  Form;  and 
cancellation  of  one  system  of  regords, 
FCC/OMD-4.  This  agency  previously 
gave  complete  notice  of  the  two  systems 
of  records  covered  under  this  Notice  by 
publication  in  the  Federal  Register  on 
October  23,  2000,  65  FR  63468.  This 
notice  is  a  summary  of  more  detailed 
information,  which  may  be  viewed  at 
the  location  given  in  the  ADDRESSES 
section  above.  The  purposes  for  altering 
FCC/Central-6,  "Personnel  Investigation 
Records"  are  to  merge  FCC/OMD-4, 
"Security  Office  Control  Files"  into  this 
system  of  records  to  eliminate  possible 
duplications  of  functions  and  records;  to 
add  new  data  elements,  new  purposes, 
and  one  new  routine  use;  to  update  the 
statutory  authority  to  maintain  the 
information  that  the  Commission  may 
collect  when  the  Workplace  Violence 
Form  is  introduced;  and  otherwise  to 
alter,  update,  and  revise  this  system  of 
records  as  necessary. 

The  FCC  proposes  to  achieve  these 
purposes  by  altering  this  system  of 
records,  FCC/Central-6,  "Personnel 
Investigation  Records  with  these 
changes: 

The  incorporation  of  the  data 
elements  of  another  system  of  records, 
FCC/OMD-4,  "Security  Office  Control 
Files,"  into  FCC/Central-6; 

The  elimination  of  FCC/OMD-4; 

The  transfer  of  two  routine  uses 
formerly  in  FCC/OMD-4  to  address  new 
and/or  revised  uses: 

Routine  use  (7)  allows  disclosure  to 
the  security  officers  of  an  agency  in  the 
executive,  legislative,  or  judicial  branch, 
or  the  District  of  Columbia  Government, 
in  response  to  their  request(s)  for 
verification  of  security  clearances  of 
FCC  employees  to  have  access  to 
classified  data  or  areas  where  their 
official  duties  require  such  access. 

Routine  use  (8)  allows  disclosure  to 
request  information  from  a  Federal, 
state,  or  local  agency  maintaining  civil, 
criminal,  or  other  relevant  or  pertinent 
enforcement  information  or  records, 
such  as  licenses,  if  necessary  to  obtain 
information  relevant  to  a  Commission 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  grant  or 
other  benefit. 

The  revision  of  one  routine  use  to 
incorporate  uses  formerly  in  FCC/OMD- 
4: 

Routine  use  (5)  allows  disclosure  to 
designated  officers  and  employees  of 
agencies,  offices,  and  other 
establishments  in  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government,  and  the  District  of 


Columbia  Government,  in  response  to 
their  request,  when  such  agency,  office, 
or  establishment  conducts  an 
investigation  of  the  individual  for  the 
purpose  of  hiring,  firing,  or  retention, 
granting  a  security  clearance,  making  a 
determination  of  qualifications, 
suitability,  or  loyalty  to  the  United 
States  Government,  or  access  to 
classified  information  or  restricted 
areas,  or  classifying  jobs,  letting  of  a 
contract,  or  issuance  of  a  license,  grant, 
or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  purpose. 

The  addition  of  one  new  routine  use 
to  include  the  data  elements, 
information,  and  purposes  for  the 
Workplace  Violence  Form: 

Routine  use  (9)  allows  disclosure  to 
the  Merit  System  Protection  Board 
(MSPB)  during  the  course  of  the  MSPB's 
investigation  of  the  individual's  appeal, 
following  the  Commission's  adverse 
action  against  the  individual. 

The  alteration,  revision,  or 
modification  of  various  data  elements  in 
FCC/Central-6,  including  editorial 
changes  to  update,  simplify,  or  clarify, 
as  necessary,  this  system  of  records. 

The  FCC  Security  Officer  and  the 
Personnel  Security  Specialist  in  the 
Security  Office  will  use  the  records  in 
FCC/Central-6  to  provide  investigative 
information  to  determine  compliance 
with  Federal  regulations  and/or  an 
individual's  suitability  and  fitness  for 
Federal  employment,  access  to 
classified  information  or  restricted 
areas,  position  sensitivity,  security 
clearances,  evaluations  of  qualifications, 
and  loyalty  to  the  U.S;  to  evaluate 
qualifications  and  suitability  to  perform 
contractual  services  for  the  U.S. 
Government;  to  docimient  such 
determinations;  to  respond  to  an  inquiry 
conducted  under  the  President's 
Program  to  Eliminate  Waste  and  Fraud 
in  the  Government;  to  take  action  on,  or 
respond  to  a  complaint  about  a  threat, 
harassment,  intimidation,  violence,  or 
other  inappropriate  behavior  involving 
one  or  more  FCC  employees  and/or 
contract  employees;  and  to  counsel 
employees. 

Records  in  this  system  will  be 
available  for  public  inspection  at  the 
location  given  above,  The  functions  in 
this  system  of  records  will  be  performed 
by  the  FCC  Security  Officer  and  the 
Personnel  Security  Specialist  in  the 
Security  Office. 

This  notice  meets  the  requirement 
documenting  the  change  in  the 
Commission's  system  of  records,  and 
provides  the  public.  Congress,  and  the 
Office  of  Management  and  Budget 
(OMB)  an  opportunity  to  comment. 
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FCC/Central-6 
SYSTEM  NAME: 

Personal  Investigation  Records. 

SECURITY  classification: 

There  is  no  specific  security 
classification  for  this  system;  however, 
data  or  records  within  the  system  may 
have  national  defense/foreign  policy 
classifications  up  through  secret. 

SYSTEN  location: 

Security  Operations  Center,  Assistant 
Managing  Director- Administrative 
Offices  (AMD-AO),  Office  of  Managing 
Director,  Federal  Conununications 
Commission  (FCC).  445  12th  Street, 
SW..  Room  1-B458.  Washington.  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

1.  Current  and  former  FCC  employees, 
applicants  for  employment  in  the 
Federal  service,  and  contractors. 

2.  Individuals  considered  for  access  to 
classified  information  or  restricted  areas 
and/or  security  determinations  such  as 
contractors,  experts,  instructors,  and 
consultants  to  Federal  programs. 

3.  Individuals  who  are  neither 
appUcants  nor  employees  of  the  Federal 
(Government,  but  who  are  or  were 
involved  in  Federal  programs  under  a 
co-operative  agreement. 

CATEGORIES  OF  RECORDS  IN  THE  system: 

1.  Data  needed  to  identify  an 
individual  and  his/her  security 
clearance  for  both  FCC  and  contract 
employees:  individual's  last,  first,  and 
middle  names  (filed  alphabetically  by 
last  name);  Social  Security  Number; 
date  of  birth;  place  of  birth;  Bureau/ 
Office/Contractor  Company;  position 
title;  seciurity  classification;  types  and 
dates  of  investigations;  agency 
conducting  investigation,  investigation 
dates,  clearance  level  granted,  and 
position  sensitivity  level;  and  remarks. 

2.  Data  needed  to  investigate  an 
individual's  character,  conduct,  and 
behavior  in  the  community  where  he  or 
she  lives  or  lived;  arrests  and 
convictions  for  violations  against  the 
law;  reports  of  interviews  with  present 
and  former  supervisors,  co-workers, 
associates,  educators,  etc;  reports  about 
the  individual's  qualifications  for  a 
position;  reports  of  inquiries  vdth  law 
enforcement  agencies,  employers,  and 
educational  institutions  attended; 
reports  of  action  after  OPM  or  FBI 
section  8(d)  Full  Field  Investigation; 
Notices  of  Seciuity  Investigation  and 
other  information  developed  from  the 
above  described  Certificates  of 
Clearance;  and  in  some  instances,  a 
photograph  of  the  subject. 


3.  Data  to  needed  to  investigate 
allegations  of  misconduct  by  an  FCC 
employee; 

4.  Data  needed  to  investigate 
miscellaneous  complaints  not  covered 
by  the  FCC's  formal  or  informal 
grievance  proceditte;  and 

5.  Data  needed  to  conduct  inquiries 
under  the  "President's  Program  to 
Eliminate  Waste  and  Fraud  in 
Government." 

6.  Data  needed  to  investigate  violence, 
"threats,  harassment,  intimidation,  or 
other  inappropriate  behavior  that  causes 
an  FCC  employee  or  contractor  to  fear 
for  his/her  personal  safety  in  the  FCC 
workplace:  case  number;  victim's  name; 
office  telephone  number;  room  niunber; 
organization  bureau/office/division/ 
branch;  duty  station;  position; 
supervisor;  supervisor's  telephone 
number;  location  of  incident;  activity  at 
time  of  incident;  circumstances 
surroiuiding  the  incident;  perpetrator; 
name(s)  and  telephone  number(s)  of 
witness(es);  injured  party{s);  medical 
treatment(s);  medical  report;  property 
damages;  report(s)  to  police  and/or 
Federal  Protective  Services;  and  other 
miscellaneous  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  CFR  part  5;  29  CFR  part  1960;  47 
CFR  19.735-107;  5  U.S.C.  1303, 1304, 
3301,  7902;  and  Executive  Orders 
10450, 11222, 12065,  and  12196. 

PURPOSE(S): 

FCC  Security  Officer  and  the 
Personnel  Security  Specialist  of  the 
Security  Office  use  the  records  in  this 
system  to  provide  investigative 
information  to  determine  compliance 
with  Federal  regulations  and/or  to  make 
a  determination  about  an  individual's 
suitability  and  fitness  for  Federal 
employment,  access  to  classified 
information  or  restricted  areas,  position 
sensitivity,  security  clearances, 
evaluations  of  qualifications,  and 
loyalty  to  the  U.S;  to  evaluate 
qualifications  and  suitability  to  perform 
contractual  services  for  the  U.S. 
Government;  to  document  such 
determinations;  to  respond  to  an  inquiry 
conducted  under  the  President's 
Program  to  Eliminate  Waste  and  Fraud 
in  the  Government;  to  take  action  on,  or 
to  respond  to  a  complaint  about  a  threat, 
harassment,  intimidation,  violence,  or 
other  inappropriate  behavior  involving 
one  or  more  FCC  employees  and/ or 
contract  employees;  and  to  counsel 
employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  ft'om  this  system  of 
records  may  be  referred  to  the 


appropriate  Federal,  state,  or  local 
agency  responsible  for  investigating  or 
prosecuting  a  violation  or  for  enforcing 
or  implementing  the  statute,  rule, 
regulation,  or  order  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  a  statute,  regulation,  rule,  or' 
order. 

2.  A  record'on  an  individual  in  this 
system  of  records  may  be  disclosed  to  a 
Congressional  office  in  response  to  an 
inquiry  an  individual  has  made  to  the 
Congressional  office. 

3.  A  record  for  this  system  of  records 
maybe  disclosed  to  GSA  and  NARA  for 
the  purpose  of  records  management 
inspections  conducted  imder  authority 
of  44  U.S.C.  2904  and  2906.  Such 
disclosure  shall  not  be  used  to  make  a 
determination  about  individuals. 

4.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed,         * 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body.  ^ 

5.  A  record  ft-om  this  system  may  oe 
disclosed  to  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
legislative,  and  judicial  branches  of  th6 
Federal  Govermnent,  and  the  District  of 
Columbia  Government,  in  response  to 
their  request,  when  such  agency,  office, 
or  establishment  conducts  an 
investigation  of  the  individual  for  the 
purpose  of  hiring,  firing,  or  retention, 
granting  a  security  clearance,  making  a 
determination  of  qualifications, 
suitability,  or  loyalty  to  the  United 
States  Government,  or  access  to' 
classified  information  or  restricted 
areas,  or  classifying  jobs,  letting  of  a 
contract,  or  issuance  of  a  license,  grant, 
or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  purpose. 

6.  A  record  from  this  system  of 
records  may  be  disclosed  to  thfe 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicatory  body 
when: 

(a)  The  United  States,  the 
Commission,  a  component  of  the 
Commission,  or  when  represented  by 
the  government,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and 

(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary  to 
the  litigation. 

7.  A  record  from  this  system  may  be 
disclosed  to  the  security  officers  of  an 
agency  in  the  executive,  legislative,  or 
judicial  branch,  or  the  District  of 
Columbia  Government,  in  response  to 
their  request(s)  for  verification  of 
security  clearances  of  FCC  employees  to 


"% 
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have  access  to  classified  data  or  areas 
where  their  official  duties  require  such 
access. 

8.  A  record  in  this  system  may  be 
disclosed  to  request  information  from  a 
Federal,  state,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  or  pertinent  enforcement 
information  or  records,  such  as  licenses, 
if  necessary  \o  obtain  information 
relevant  to  a  Commission  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  grant  or  other  benefit. 

9.  A  record  from  this  system  may  be 
disclosed  to  the  Merit  System  Protection 
Board  (MSPB)  during  the  course  of  the 
MSPB's  investigation  of  the  individual's 
appeal,  following  the  Commission's 
adverse  action  against  the  individual. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  of  records 
include  both  paper  and  electronic 
records.  Paper  records  are  stored  in  file 
folders  in  security  containers.  The 
electronic  records  are  maintained  in  a 
computer  database. 

retrievabiuty: 

Records  are  retrieved  by  individual's 
name  and  Social  Security  Number. 

safeguards: 

Paper  records  are  maintained  in  file 
folders  and  stored  in  approved  security 
containers,  within  a  secure,  access- 
controlled  area  with  an  intrusion  alarm. 
Access  is  limited  to  approved  security 
office  and  administrative  personnel. 

The  electronic  records  are  maintained 
in  a  "stand-alone"  computer  database, 
which  is  secured  through  controlled 
access  and  passwords  restricted  to 
security  and  administrative  personnel 
on  a  "need  to  know"  basis.  The 
computers  are  located  in  a  room  with  a 
simplex  lock  and  intrusive  alarm 
systems.  The  computer  databases  are 
maintained  on  a  computer  that  is  not 
connected  to  the  FCC  computer 
network.  The  databases  are  backed-up 
on  a  daily  basis  to  floppy  disk(s),  which 
are  then  stored  in  a  secured  area. 

RETENTION  AND  DISPOSAL: 

Both  paper  and  electronic  records  are 
retained  during  employment  or  while  an 


individual  is  actively  involved  in 
federal  programs.  As  appropriate, 
records  are  returned  to  investigating 
agencies  after  employment  terminates; 
otherwise,  the  records  are  retained  for 
five  years  from  the  date  that  the 
employee  leaves  the  Commission. 

Investigative  files  and  the  computer 
database,  which  show  the  completion  of 
an  investigation,  are  retained  for  15 
years,  except  for  investigations 
involving  potential  actionable  issue(s), 
which  will  be  maintained  for  25  years 
plus  the  ciurent  year  from  the  date  of 
the  most  recent  investigative  activity. 
Paper  records  are  destroyed  by 
shredding.  Electronic  records  are 
destroyed  by  electronic  erasure. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Security  Operations  Center,  Office  of 
Managing  Director,  Federal 
Communications  Commission  (FCC), 
445  12th  Street,  SW.,  Room  1-B458, 
Washington,  DC  20554. 

NOTIFICATION,  RECORD  ACCESS  AND  CONTESTING 
RECORD  PROCEDURES: 

This  system  is  exempt  from  the 
requirement  that  the  agency  publish  the 
procedures  for  notifying  an  individual, 
at  his  or  her  request,  if  the  system 
contains  a  record  pertaining  to  him/her, 
for  gaining  access  to  such  record,  and 
for  contesting  the  contents  of  the  record. 

RECORD  SOURCE  CATEGORIES: 

This  system  is  exempt  from  the 
requirement  that  the  agency  publish  the 
categories  of  sources  of  records  in  this 
system. 

EXEMPTION  FROM  CERTAIN  PROVISIONS  OF  THE 
ACT: 

This  system  of  records  is  exempt  from 
sections  (c)(3),  (d),  (e)(4)(G),  (H),  and  (I), 
and  (f)  of  the  Privacy  Act  of  1974,  5 
U.S.C.  552a,  and  from  47  CFR  0.554- 
0.557  of  the  Commission's  rules.  These 
provisions  concern  the  notification, 
record  access,  and  contesting 
procedures  described  above,  and  also 
the  publication  of  record  sources.  The 
system  is  exempt  from  these  provisions 
because  it  contains  the  following  types 
of  information: 

1.  Investigative  material  compiled  for 
law  enforcement  purposes  as  defined  in 
section  (k)(2)  of  the  ftivacy  Act. 

2.  Properly  classified  information, 
obtained  from  another  Federal  agency 
during  the  course  of  a  personnel 
investigation,  which  pertains  to  national 
defense  and  foreign  policy,  as  stated  in 
section  (k)(l)  of  the  Privacy  Act. 

3.  Investigative  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment,  as 


described  in  section  (k)(5)  of  the  Privacy 
Act,  as  amended. 

Federal  Communications  Commission 
Marlene  H.  Dortch, 
Secretary. 

[FR  Doc.  03-884  Filed  1-14-03;  8:45  am] 
BILLING  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

summary:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Cmrently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Recordkeeping  and 
Confirmation  Requirements  for 
Seciu'ities  Transactions." 
DATES:  Comments  must  be  submitted  on 
or  before  March  1 1 ,  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Consumer  and  Compliance  Unit),  (202) 
898-7453,  Legal  Division,  Room  MB- 
3109,  Attention:  Comments/Legal, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW.,  Washington,  DC 
20429.  All  comments  should  refer  to 
"Recordkeeping  and  Confirmation 
Requirements  for  Securities 
Transactions."  Comments  may  be  hand- 
delivered  to  the  guard  station  at  the  rear 
of  the  17th  Street  Building  (located  on 
F  Street),  on  business  days  between  7 
a.m.  and  5  p.m.  (Internet  address: 
comments@fdic.gov).  Comments  may 
also  be  submitted  to  the  OMB  desk 
officer  for  the  FDIC:  Joseph  F.  Lackey, 
Jr.,  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10236,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  renew  the  following  currently 
approved  collection  of  information: 

Title:  Recordkeeping  and 
Confirmation  Requirements  for 
Securities  Transactions. 
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OMB  Number:  3064-0028. 
Frequency  of  Response:  On  occasion. 

Affected  Public:  All  financial 
institutions. 

Estimated  Number  of  Respondents: 
4,732. 

Average  armual  burden  hours  per 
Respondent:  27.91. 

Estimated  Total  Annual  Burden: 
132,070  hours. 

General  Description  of  Collection:  The 
information  collection  requirements  are 
contained  in  12  CFR  344.  The 
regulation's  piupose  is  to  ensure  that 
purchasers  of  securities  in  transactions 
effected  by  insiu^d  state  nonmember 
banks  are  provided  with  adequate 
information  concerning  the  transactions. 
The  regulation  is  also  designed  to 
ensure  that  insured  state  nonmember 
banks  maintain  adequate  records  and 
controls  with  respect  to  the  securities 
transactions  they  effect. 

Request  for  Conunent 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

4 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  siunmarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record.  .  . 

Dated  at  Washington,  DC,  this  10th  day  of 
January,  2003. 

Federal  Deposit  Insurance  Corporation. 
Valerie  Best, 

Assistant  Executive  Secretary. 
[FR  Doc.  03-867  Filed  1-14-03;  8:45  am] 
BILUNG  CODE  6714-01-M 


FEDERAL  DEPOSITINSURANCE 
CORPORATION 

Agency  InformaAkNi  Collection 
ActhriUM:  Submission  for  OMB 
Rsview,  Comment  RsquesI 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with  . 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  following  information  collection 
systems  described  below. 

1.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Interagency  Notice  of  Change  in 
Director  or  Executive  Officer. 
OMB  Number:  3064-0097. 
Annual  Burden: 
Estimated  aimual  number  of  , 
respondents:  200. 

Estimated  time  per  response:  2 
hours. 

Total  annual  burden  hours:  400 
hours. 

Expiration  Date  of  OMB  Clearance: 
January  31,  2003. 
SUPPLEMENTARY  MFORMATION:  The 
Interagency  Notice  of  Change  in  Director 
or  Executive  Officer  is  submitted 
regarding  the  proposed  addition  of  any 
individual  to  the  board  of  directors  or 
the  employment  of  any  individual  as  a 
senior  executive  officer.  The 
information  is  used  by  the  FDIC  to  make 
an  evaluation  of  the  general  character  of 
individuals  who  will  be  involved  in  the 
management  of  depository  institutions, 
as  required  by  statute. 

2.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 
Title:  Customer  Assistance. 
OMB  Number:  3064-01 34. 
Annual  Burden: 
Estimated  number  of  respondents: 

5,000. 

Estimated  time  per  response:  30 

minutes. 

Total  annual  burden  hours:  2,500 
hours. 

Expiration  Date  of  OMB  Clearance: 
January  31,2003. 
SUPPLEMENTARY  INFORMATION:  This 
collection  permits  the  FDIC  to  collect 
information  from  customers  of  financial 
institutions  who  have  inquiries  or 
complaints  about  service.  Customers 
may  document  their  complaints  or 
inqiiiries  to  the  FDIC  using  a  letter  or  on 
an  optional  form.  _ 


OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-4741,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

FDIC  Contact:  Tamara  R.  Manly,  (202) 
898-7453,  Legal  Division.  Room  MB- 
3109,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW., 
Washington,  DC  20429. 

Comments:  Comments  on  these 
collections  of  information  are  welcome 
and  should  be  submitted  on  or  before 
February  14,  2003,  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed' 
above. 

ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collections  of  information, 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 

Dated:  January  10,  2003. 
Federal  Deposit  Insurance  Corporation. 
Valerie  Best, 

Assistant  Executive  Secretary. 
IFR  Doc.  03-866  Filed  1-14-03;  8:45  am] 
miima  com  6714-oi-p 


FEDERAL  HOUSING  RNANCE  BOARD 
[No.  2003-N-1] 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Notice. 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  the  Federal 
Housing  Finance  Board  (Finance  Board) 
hereby  gives  notice  that  it  has  submitted 
the  iniormatioii  collection  entitled 
"Commimity  Support  Requirements"  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  of  a 
three-year  extension  of  the  OMB  control 
number,  which  is  due  to  expire  on 
January  31,  2003. 

DATES:  Interested  persons  may  submit 
comments  on  or  before  February  14, 
2003. 

ADDRESSES:  Submit  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Federal  Housing  Finance  Board, 
Washington, DC  20503.  Address 
requests  for  copies  of  the  information 
collection  and  supporting 
docxunentation  to  Elaine  L.  Baker, 
Secretary  to  the  Board,  by  telephone  at 
202/408-2837,  by  electronic  mail  at 
bakere@fhfb.gov,  or  by  regular  mail  at 
the  Federal  Housing  Finance  Board, 
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1777  F  Street.  NW..  Washington,  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Emma  Fitzgerald,  Program  Analyst, 
Community  Investment  and  Affordable 
Housing  Division,  Office  of  Supervision, 
by  telephone  at  202/408-2874,  by 
electronic  mail  at  fitzgeralde@fhfb.gov. 
or  by  regular  mail  at  the  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

A.  Need  For  and  Use  of  Information 
Collection 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Federal  Housing  Finance  Board 
(Finance  Board)  to  promulgate 
regulations  establishing  standards  of 
community  investment  or  service  that 
Federal  Home  Loan  Bank  (FHLBank) 
members  must  meet  in  order  to 
maintain  access  to  long-term  advances. 
See  12  U.S.C.  1430(g)(1).  In  establishing 
these  community  support  requirements 
for  FHLBank  members,  the  Finance 
Board  must  take  into  account  factors 
such  as  the  FHLBank  member's 
performance  under  the  Community 
Reinvestment  Act  oLl977  (CRA),  12 
U.S.C.  2901,  et  seq.,  and  record  of 
"lending  to  first-time  homebuyers.  12 
U.S.C.  1430(g)(2).  Part  944  of  the 
Finance  Board's  regulations  implements 
section  10(g)  of  the  Bank  Act.  See  12 
CFR  part  944.  The  rule  provides 
uniform  community  support  standards 
all  FHLBank  members  must  meet  and 
review  criteria  Finance  Board  staff  must 
apply  to  determine  compliance  with 
section  10(g).  More  specifically,  section 

944.2  of  the  rule  implements  the 
statutory  community  support 
requirement.  12  CFR  944.2.  Section 

944.3  establishes  community  support 
standards  for  the  two  statutory  factors — 
CRA  and  first-time  homebuyer 
performance — and  provides  guidance  to 
a  respondent  on  how  it  may  satisfy  the 
standards.  12  CFR  944.3.  Sections  944.4 
and  944.5  establish  the  procedures  and 
criteria  the  Finance  Board  uses  in 
determining  whether  FHLBank 
members  satisfy  the  statutory  and 
regulatory  community  support 
requirements.  12  CFR  944.4  and  944.5. 

"The  information  collection  contained 
in  Form  96-01,  the  Community  Support 
Statement  Form,  and  sections  944.2 
through  944.5  of  the  rule  is  necessary  to 
enable  and  is  used  by  the  Finance  Board 
to  determine  whether  FHLBank 
members  satisfy  the  statutory  and 
regulatory  community  support 
requirements.  Only  FTiLBank  members 
that  meet  these  requirements  may 
maintain  continued  access  to  long-term 


FHLBank  advances.  See  12  U.S.C. 
1430(g). 

The  OMB  number  for  the  information 
collection  is  3069-0003.  The  OMB 
clearance  for  the  information  collection 
expires  on  January  31,  2003. 

■The  likely  respondents  are 
institutions  that  are  members  of  a 
FHLBank. 

B.  Burden  Estimate 

The  Finance  Board  estimates  that  a 
total  annual  average  of  3970  FHLBank 
members  will  file  a  Community  Support 
Statement,  with  one  submission  per 
member.  The  estimate  for  the  average 
hours  per  submission  is  one  hour.  The 
estimate  for  the  total  annual  hour 
burden  for  members  that  must  file  a 
Community  Support  Statement  is  3970 
hours  (3970  members  x  1  submission 
per  member  x  1  hour). 

The  Finance  Board  estimates  a  total 
annual  average  of  15  FHLBank  members 
will  submit  a  request  to  remove  a 
restriction  on  access  to  long-term 
advances,  with  1  request  per  member. 
The  estimate  for  the  average  hours  per 
reinstatement  request  is  one  hour.  "The 
estimate  for  the  annual  hour  burden  for 
reinstatement  requests  is  15  hours  (15 
members  x  1  request  per  member  x 
approximately  1.0  hour). 

"The  Finance  Board  estimates  that  the 
total  annual  hour  burden  for  all 
respondents  is  3985  hours  ((3970 
members  x  l  Community  Support 
Statement  per  member  +15  members  x 
1  reinstatement  request  per  member)  x 
1.0  hour). 

C.  Comment  Request 

In  accordance  with  the  requirements 
of  5  CFR  1320.8(d),  the  Finance  Board 
published  a  request  for  public 
comments  regarding  this  information 
collection  in  the  Federal  Register  on 
October  15,  2002.  See  67  FR  63660  (Oct. 
15,  2002).  The  60-day  comment  period 
closed  on  December  16,  2002.  The 
Finance  Board  received  one  comment 
suggesting  that  it  obtain  CRA  ratings 
ft'om  the  Federal  Financial  Institution 
Examination  Council  (FFIEC)  website 
instead  of  from  members  to  reduce  the 
reporting  burden  on  members  and 
eliminate  in  its  entirety  the  reporting 
requirement  for  members  with  an 
"outstanding"  CRA  rating.  At  this  time, 
obtaining  CRA  ratings  from  the  FFIEC 
website  is  not  an  option  because  FFIEC 
generally  reports  CRA  ratings  three  to 
six  months  after  a  CRA  examination  is 
completed  while  members  receive  the 
CRA  rating  immediately  after  an 
examination.  Because  of  the  delay  in 
reporting  on  the  FFIEC  website,  the 
Finance  Board  will  continue  to  require 
members  to  report  their  most  recent 


CRA  rating  on  the  Community  Support 
Statement. 

Written  comments  are  requested  on: 
(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  Finance  Board 
functions,  including  whether  the 
information  has  practical  utility;  (2)  the 
accuracy  of  the  Finance  Board's 
estimates  of  the  burdens  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  submitted  to  OMB  in 
writing  at  the  address  listed  above. 

By  the  Federal  Housing  Finance  Board. 

Dated;  January  8,  2003. 
Donald  Demitros, 
Chief  Information  Officer. 
[FR  Doc.  03-870  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  672S-01-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011603-001. 

Title:  Great  White  Fleet  and  Tropical 
Shipping  &  Construction  Co.,  Ltd.  Slot 
Charter  Agreement. 

Parties:  Great  White  Fleet  Ltd.,  Great 
White  Fleet  (US)  Ltd.,  Tropical 
Shipping  &  Construction  Co.,  Ltd. 

Synopsis:  The  proposed  modification 
would  substitute  Great  White  Fleet  (US) 
Ltd.  for  Great  White  Fleet  Ltd..  a 
Bermuda  company,  as  a  party  to  the 
agreement. 

Agreement  No.:  011800-001. 

Title:  Dole  Ocean  Cargo  Express,  Inc./ 
Maersk  Sealand  Slot  Charter  Agreement. 

Parties:  Dole  Ocean  Cargo  Express, 
Inc.,  A.P.  Moller-Maersk  Sealand. 

Synopsis:The  proposed  modification 
would  increase  the  number  of  slots  that 
Dole  will  charter  to  Maersk  Sealand 
under  the  agreement. 

Agreement  No.:  011836. 

Title:  WWL/K-Line  Americas  Space 
Charter  Agreement. 
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Parties:  Wallenius  Wilhelmsen  Lines 
AS,  Kawasaki  Kisen  Kaisha.  Ltd. 

Synopsis:  The  proposed  agreement 
would  authorize  the  parties  to  share 
vessel  space  for  the  transportation  of 
vehicles  and  other  cargo  in  the  trade 
be.tween  U.S.  Atlantic  and  Gulf  ports 
and  ports  on  the  East  Coasts  of  Mexico 
and  South  America. 

Agreement  No.:  011837. 

Title:  HUAL/EUKOR  Caribbean  and 
Central  America  Space  Charter 
Agreement. 

Parties:  HUAL  AS,  EUKOR  Car 
Carriers,  Inc. 

Synopsis:  The  proposed  agreement 
would  authorize  the  parties  to  share 
vessel  space  for  the  transportation  of 
rolling  stock  from  U.S.  Atlantic  ports, 
including  Puerto  Rico,  to  ports  in  and 
on  the  Caribbean  Sea.  The  parties 
request  expedited  review. 

Dated:  January  10,  2003. 

By  Order  of  the  Federal  Maritime 
Commi.ssion. 
Bryant  L.  VanBrakle, 
Secretary. 
IFR  Doc.  03-875  Filed  1-14-03;  8:45  ami 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ooean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  17754N. 

Name:  Adcom  Express,  Inc.  dba 
Adcom  Worldwide. 

Address:  7424  W.  78th  Street,  Edina, 
MN  55439. 

Date  Revoked:  December  15.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  13465F. 

Name:  AMT  Freight,  Lie. 

Address:  2500  Logistics  Drive,  Battle 
Creek,  MI  49015. 

Date  Revoked:  November  21,  2002". 

Reason:  Failed  to  maintain  a  valid 
bond. 

license  Number:  15453NF. 

Name:  B  &  H  Overseas  Shipping  &• 
Moving  L.L.C. 

Address:  695  Windsor  Street, 
Hartford,  CT  06120. 

Date  Revoked:  December  15,  2002. 

Reason:  Failed  to  maintain  valid 
hoods. 


License  Number:  17663N. 
Name:  Data  Cargo  Co.,  Inc.   , 
Address:  8757  NW  35th  Street, 
Miami,  FL  33172. 
Date  Revoked:  December  8,  2002. 
Reason:  Failed  to  maintain  a  vedid 
bond. 

License  Number:  16525F. 
Name:  J-Lec  Corp. 
Address:  5405  NW  102nd  Avenue, 
Suite  223,  Sunrise,  FL  33351. 
Date  Revoked:  November  24,  2002. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17558N. 
Name:  JTK  International  Trading,  Inc. 
dba  Coastline  Trans. 

Address:  3200  Wilshire  Blvd.,  Suite 
1750  So.  Tower,  Los  Angeles,  CA  90010. 
Date  Revoked:  December  18,  2002. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  13106N 
Name:  Knopf  International,  Inc. 
Address:  2397  So.  Dove  Street, 
Alexandria,  VA  22314. 
Date  Revoked:  December  12,  2002. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  527F. 
Name:  Moran  Shipping  Agencies  Inc. 
dba  Patterson  Wylde  &  Co. 

Address:  1110  Wellington  Avenue. 
Cranston,  RI  02910. 
Date  Revoked:  December  8,  2002. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Niunber:  11326N. 
Name:  Multimodal  Service  tNY)  Inc. 
Address:  Cross  Island  Plaza,  Suite 
207, 133-33  Brookville  Blvd.,  Rosedale, 
NY  11422. 
Date  Revoked:  December  12,  2002. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4592F. 
Name:  Natasha  International  Freight, 
Inc. 

Address:  12912  SW  133  Court,  Suite 
A,  Miami,  FL  33186. 
Date  Revoked:  November  30,  2002. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17240N. 
Name:  O.K.  Shipping,  Inc. 
Address:  17936  E.  Ajax  Circle,  City  of 
Industry,  CA  91748. 
Date  Revoked:  December  5,  2002. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4262NF. 
Name:  Omni  Express  International, 
Inc. 

Address:  10501  South  La  Cienega 
Blvd.,  Los  Angeles,  CA  90045. 
Date  Revoked:  December  15,  2002. 
Reason:  Failed  to  maintain  valid 
bonds. 


License  Number:  4485F. 

Name:  Prem  International,  Inc. 

Address:  8412  NW  70th  Street, 
Miami,  FL  33166. 

Date  Revoked:  December  6,  2002. 

Reason:  Failed  to  maintain  af  valid 
bond. 

License  Number:  16996F. 

Name:  UC  Bridge  Inc. 

Address:  210  West  Walnut  Street. 
Suite  #A,  Compton,  CA  90220. 

Date  Revoked:  November  24,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond.  . 

License  Number:  16971N. 

Name:  Wil  Can  (USA)  Group  Inc. 

Address:  167-10  So.  Conduit  Avenue, 
Suite  210,  Jamaica,  NY  11434. 

Date  Revoked:  November  30,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4134F. 

Name:  World  Exchange,  Inc. 

Address:  8840  Bellanca  Avenue,  Los 
Angeles,  CA  90045. 

Date  Revoked:  November  2,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  2674F. 

Name:  World  Express  Cargo.  Inc. 

Address:  12613  Executive  Drive,  Suite 
700.  Stafford.  TX  77477. 

Date  Revoked:  December  8,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond, 

Sandra  L.  I^usumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

IFR  Doc.  03-874  Filed  1-14-03;  8:45  amK     . 
BILLING  CODE  6730-01-P  * 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 


Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR515). 

Persons  knowing  of  jmy  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation   ' 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
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Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Zaklee  International  Corporation,  777 
Henderson  Blvd.,  Bay  2 A,  Folcroft, 
PA  190132,  O^jcers;  Daniel 
Zakorchemny,  President,  (Qualifying 
Individual),  Sung  Yin  Zakorchemny, 
Vice  President. 

G  &  F  West  Indies  Shipping,  1416  Blue 
Hill  Avenue,  #1,  Boston,  MA  02126, 
'Duncan  B.  Greenwood,  Soul 
Proprietor. 

Montero  Shipping  Corp.,  2341  Hoffman 
Street,  Bronx,  NY  10458,  Officer: 
Derqui  Noel  Montero,  President, 
(Qualifying  individual). 

Logistics  Unlimited,  Inc.,  23187  La 
Cadena,  Laguna  Hills,  CA  92653, 
Officers:  Michelle  Rouillard,  Vice 
President,  (Qualifying  Individual), 
Ted  Shown,  President. 

Dated:  lanuary  10,  2003. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-873  Filed  1-14-03;  8:45  am] 

BltUNG  CODE  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 


The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
29,  2003. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1 .  David  Bryan  Cook;  J.D.  Cook 
Testamentary  Trust,  David  B.  Cook, 
Trustee;  Bobbie  Jean  Cook;  David 
Alexander  Cook,  all  of  Middlesboro, 
Kentucky,  and  Erin  Elizabeth  Bell, 
Louisville,  Kentucky;  to  retain  control  of 
the  voting  shares  of  HFB  Financial 
Corporation,  Middlesboro,  Kentucky, 
and  thereby  indirectly  retain  control  of 
the  voting  shares  of  Home  Federal  Bank 
Corporation,  Middlesboro,  Kentucky. 

B.  Federal  Reserve  Bank  of  Atlanta 

(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1 .  G.  Harrison  Scott;  Shannon  R. 
Scott;  Sharry  R.  Scott;  and  j.  Slade 
Lewis,  all  of  Slidell,  Louisiana,  also 
known  as  The  Scott  Family  Limited 
Liability  Partnership;  to  acquire  voting 
shares  of  BOL  Bancshares,  Inc.,  New 
Orleans,  Louisiana,  and  thereby 
indirectly  acquire  voting  shares  of  Bank 
of  Louisiana,  New  Orleans,  Louisiana. 


ANNUAL  BURDEN  ESTIMATES 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  9,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  03-742  Filed  1-14-03;  8:45  am] 
BILUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Proiects 

Title:  OBJECTIVE  WORK  PLAN,  ANA 
Program  Narrative,  Application  for 
Federal  Assistance. 

OMBA^o..- 0980-0204. 

Description:  The  information 
collected  by  Program  Narrative; 
Application  for  Federal  Assistance,  the 
Objective  Work  Plan,  is  needed  to 
properly  administer  and  monitor  the 
Administration  for  Native  Americans 
(ANA)  Program's  competitive  areas — 
Social  and  Economic  Development 
Strategies  (SEDS),  ANA  Environmental 
Regulatory  Enhancement,  Native 
Language  Preservation,  and  ANA 
Mitigation  of  Environmental  Impacts  to 
Indian  Lands  Due  to  Department  of 
Defense  Activities  by  providing 
information  in  an  application  for  a  grant 
award.  This  data  is  used  by 
legislatively-mandated  Native  American 
review  panels,  and  ANA,  as  the  basis  for 
recommendations  for  the  decisions  to 
award  competitive  ANA  grants. 

Respondents:  Tribcil  Govt.  Native  non- 
profits. Tribal  Colleges  &  Universities. 


Instrument 

Number  of 
respondents 

Numt)er  of 

responses  per 

respondent 

Average 

burden  hours 

per 

response 

Total  burden 
hours 

OWP  

650 

1 

28 

18,200 

Estimated  Total  Annual  Burden 
Hours:  18,200. 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 


L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  teclmology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  January  9,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
(FR  Doc.  03-802  Filed  1-14-03;  8:45  am] 
BILUNG  CODE  4184-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  |ilo.  93587-2003] 

Administration  for  Native  Americans: 
Availability  of  Financial  Assistance 

AGENCY:  Administration  for  Native 
Americans,  ACF,  DHHS. 
ACTION:  Announcement  of  availability  of 
competitive  financial  assistance  to 
promote  the  survival  and  continuing 
vitality  of  Native  American  languages. 

Catalog  of  Federal  Domestic 
Assistance  Program  Number:  93.587 
Pcomoting  the  Survival  and  Continuing 
Vitality  of  Native  American  languages. 
summary:  The  Administration  for 
Native  Americans  (ANA)  announces  the 
availability  of  Fiscal  Year  2003  funds  for 
Native  American  Language  projects. 
Financial  assistance  provided  by  ANA 
is  designed  to  assist  applicants  in 
designing  projects  which  will  promote 
the  survival  and  continuing  vitality  of 
Native  American  Language. 

The  printed  Federal  Register  notice  is 
the  only  official  program 
announcement.  Although  reasonable 
efforts  are  taken  to  assure  that  the  fdes 
on  the  ANA  World  Wide  Web  Page 
containing  electronic  copies  of  this 
Program  Announcement  are  accurate 
and  complete;  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  download  and/or  printed  from  any 
other  source  is  acciu-ate  and  complete. 
Copies  of  this  program  announcement 
and  many  of  the  required  forms  may  be 
obtained  by  calling  the  toll-free  ANA 
applicant  help  desk  or  electronically  at 
the  ANA  World  Wide  Web  address 
http:/ /www.acf. hhs.gov/programs/ana/ . 

Closing  Date:  The  closing  date  for 
submission  of  applications  is  March  28, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  ANA  Applicant  Help  Desk 
at  202-690-7776  or  toll  free  at  1-877- 
922-9262  for  assistance. 

Part  I:  Supplementary  Information 

A-  Purpose  and  Availability  of  Funds 

I  The  purpose  of  this  notice  is  to 
announce  the  availability  for  fiscal  year 
2003  financial  assistance  to  eligible 
applicants  for  the  purposes  of  assisting 
Native  Americans  in  ensuring  the 
survival  and  continuing  vitality  of  their 
languages.  Financial  assistance  awards 
made  under  this  program 
announcement  will  be  on  a  competitive 
basis  and  the  proposals  will  be  reviewed 


against  the  evaluation  criteria  in  this 
announcement. 

Approximately  $2,000,000  in  Fiscal 
Year  2003  has  been  allocated  for 
category  I  and  II  grants. 

For  Category  I,  Planning  Grants 
(projects  length:  12  months),  the    • 
funding  level  for  a  budget  period  of  12 
months  will  be  up  to  $60,000. 

For  Category  II,  Design  and/or 
Implementation  Grants  (project  length: 
up  to  36  months),  the  funding  level  for 
a  budget  period  of  12  months  will  be  up 
to  $150,000. 

In  accordance  with  current  agency 
policies,  ANA  may  fund  additional 
highly  ranked  applications  if  additional 
funds  become  available  prior  to  the  next 
competition. 

ANA  continues  a  variety  of 
requirements  directed  towards  enforcing 
its  policy  that  an  eligible  grant  recipient 
may  only  have  one  active  ANA  grant 
awarded  from  a  competitive  area  at  any 
time.  Therefore,  while  eligible 
applicants  may  compete  for  a  Native 
American  language  grant  in  either  of  the 
two  categories,  an  applicant  may  only 
submit  one  application  and  no  applicant 
may  receive  more  than  one  Native 
American  language  grant. 

Ongoing  for  fiscal  year  2003,  are  two 
White  House  Initiatives  relating  to 
Hawaiians  and  Pacific  Islanders,  and 
People  with  Disabilities.  In  accordance 
with  the  Executive  Order  on  Asian 
American  and  Pacific  Islanders,  ANA 
encourages  greater  participation  from 
Hawaiian  and  Pacific  Islander 
communities.  The  Executive  Order  on 
People  with  Disabilities  encourages  all 
communities  to  address  the  needs  of 
people  with  disabilities  in  all  programs 
in  accordance  with  the  Americans  with 
Disabilities  Act  (ADA).  ANA  encourages 
all  Native  communities  to  address  the 
needs  of  people  with  disabilities  in  all 
aspects  of  their  programs.  ANA  also 
encourages  greater  participation  from 
Native  organizations  serving  people 
with  disabilities. 

Note:  Organizations  from  Palau  are  no 
longer  eligible  for  assistance  under  ANA 
programs. 

B.  Background 

The  Congress  has  recognized  that  the 
history  of  past  policies  of  the  United 
States  toward  Indian  and  other  Native 
American  languages  has  resulted  in  a 
dramatic  decrease  in  the  number  of 
Native  American  languages  that  have 
survived  over  the  past  500  years. 
Consequently,  the  Native  American 
Languages  Act  (Title  1,  Pub.  L.  101^77) 
was  enacted  to  address  this  decline. 
This  legislation  vested  the  United  States 
government  with  the  responsibility  to 


work  together  with  Native  Americans  to 
ensure  the  sur\'ival  of  cultures  and 
languages  unique  to  Native  America. 
This  law  declared  that  it  is  the  policy  of 
the  United  States  to  "preserve,  protect 
and  promote  the  rights  and  freedom  of 
Native  Americans  to  use,  practice  and 
develop  Native  American  languages". 
While  the  Congress  made  a  significant 
first  step  in  passing  this  legislation  in 
1990,  it  served  only  as  a  declaration  of 
policy.  No  program  initiatives  were 
proposed,  nor  any  funds  authorized  to 
enact  any  significant  programs  in 
furtherance  of  this  policy.  In  199Z. 
Congressional  testimony  provided 
estimates  that  of  the  several  hundred 
languages  that  once  existed,  oirly  about 
150  are  still  spoken  or  remembered 
toady.  Furthermore,  only  20  are  spoken 
by  persons  of  all  ages,  30  are  spoken  by 
adults  of  all  ages,  about  60  are  spoken 
by  middle-aged  adults,  and  45  are 
spoken  by  the  most  elderly.  In  response 
to  this  testimony,  the  Congress  passed 
the  Native  American  Languages  Act  of 
1992  (the  Act),  Public  Law  102-524,  to 
assist  Native  Americans  in  assuring  the 
survival  and  continuing  vitality  of  their 
languages.  Passage  of  the  Act  was  an 
important  second  step  in  an  attempt  to 
ensure  the  survival  and  continuation  of 
Native  languages.  It  provided  the  basic 
foundation  upon  which  tribal  nations 
can  rebuild  their  economic  strength  and 
enhance  the  rich  cultural  diversity.  The 
Federal  government  recognizes  the 
substantial  loss  of  Native  American 
languages  over  the  past  several  hundred 
years,  and  acknowledges  the  nature  and 
magnitude  of  the  status  of  Native 
American  languages  will  be  better 
defined  when  eligible  applicants  .under 
the  Act  have  completed  language 
assessments.  The  Administration  for 
Native  Americans  (ANA)  believes  that 
the  responsibility  for  achieving  self- 
sufficiency  rests  with  the  governing 
bodies  of  Indian  Tribes,  Alaska  Native 
villages,  and  in  the  leadership  of  Native 
American  groups.  This  belief  supports 
the  ANA  principle  that  the  local 
community  and  its  leadership  are 
responsible  for  determining  goals, 
setting  priorities,  and  plaiming  and 
implementing  programs  that  support  the 
community's  long-range  goals. 

Therefore,  since  preser\ing  a  language 
and  ensuring  its  continuation  is 
generally  one  of  the  first  steps  taken 
toward  strengthening  a  group's  identity, 
activities  proposed  under  this  program 
announcement  will  contribute  to  the 
social  development  of  Native 
communities  and  significantly 
contribute  to  their  efforts  toward  self- 
sufficiency. 

The  Administration  for  Native 
Americans  recognizes  that  eligible 
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applicants  must  have  the  opportunity  to 
develop  their  own  language  plans, 
improve  technical  capabilities,  and  have 
access  to  the  necessary  financial  and 
technical  resources  in  order  to  assess. 
plan,  develop  and  implement  programs 
to  assure  the  survival  and  continuing 
vitality  of  their  languages.  ANA  also 
recognizes  that  potential  applicants  may 
have  specialized  knowledge  and 
capabilities  to  address  specific  language 
concerns  at  various  levels.  This  program 
announcement  reflects  these  special 
needs  and  circumstances. 

C.  ANA  Program  and  Administration 
Policies 

Applicants  must  comply  with  the 
following  programming  policies. 

•  Funds  will  not  be  awarded  for 
projects  addressing  dead  languages.  For 
purposes  of  this  announcement,  dead 
languages  are  those  languages  that  are 
no  longer  spoken  by  any  tribal  member 
or  community  member. 

•  At  the  end  of  the  project  period, 
products  oi'  project  models  of  Native 
American  language  grants  funded  by 
this  program  announcement  should  be 
sent  to  the  designated  ANA  repository. 
Federally  recognized  Indian  Tribes  are 
not  required  to  comply  with  this 
condition.  The  Commissioner  shall 
determine  the  repository  for  copies  of 
products  from  Native  American 
language  grants  tunded  under  this 
program  announcement. 

Applicants  r.jst  comply  with  the 
following  administrative  policies: 

•  Current  Native  American  language 
grantees  whose  project  period  extends 
beyond  September  30,  2003,  or  who 
have  requested  an  extension  of  the  grant 
project  beyond  that  date,  are  not  eligible 
to  apply  for  a  grant  under  the  same 
program  area  and  may  not  compete  for 
additional  Native  American  language 
grants. 

•  Applicants  for  Category  I  may 
propose  a  12-  to  17-month  project 
period. 

•  Applicants  for  Category  II  may 
propose  uf^  to  36-month  projects. 

•  Applicants  must  describe  a  locally 
determined  strategy  to  carry  out  a 
proposed  project  with  fundable 
objectives  and  activities. 

•  An  application  from  a  federally 
recognized  Tribe,  Alaska  Native  Village 
or  Native  American  organization  must 
be  from  the  governing  body  of  the  Tribe 
or  organization. 

•  ANA  will  not  accept  applicants 
from  Tribal  components  which  are 
tribally-authorized  divisions  of  a  larger 
Tribe,  unless  the  application  includes  a 
tribal  resolution  which  clearly 
demonstrates  the  Tribe's  support  of  the 
project  and  the  Tribe's  understanding 


that  the  other  applicant's  project 
supplants  the  Tribe's  authority  to 
submit  an  application  under  the  Native 
American  languages  program  both  for 
the  current  competition  and  for  the 
duration  of  the  approved  grant  period, 
should  the  application  be  funded. 

•  If  a  federally  recognized  Tribe  or 
Alaska  Native  village  chooses  not  to 
apply,  it  may  support  another 
applicant's  project  (e.g.,  a  tribal 
organization)  which  serves  or  impacts 
their  reservation.  In  this  case,  the 
applicant  must  include  a  tribal 
resolution  that  clearly  demonstrates  the 
Tribe's  approval  of  the  project  and  the 
Tribe's  understanding  that  the  other 
applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
under  the  Native  American  languages 
program  both  for  the  current 
competition  and  for  the  duration  of  the 
approved  grant  period,  should  the 
application  be  funded. 

•  ANA  will  only  accept  one 
application  that  serves  or  impacts  a 
reservation.  Tribe,  or  Native  American 
community. 

•  Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
Federally  recognized  Tribe  or  State  in 
which  the  corporation  or  association  is 
domiciled.  Organizations  incorporating 
in  American  Somoa  are  cautioned  that 
the  Samoan  government  relies 
exclusively  upon  IRS  determinations  of 
non-profit  status;  therefore,  articles  of 
incorporation  approved  by  the  Samoan 
government  do  not  establish  non-profit 
status  for  these  organizations  for  the 
purpose  of  eligibility  for  ANA  funds. 

•  If  the  applicant,  other  thaii  a  Tribe 
or  an  Alaska  Native  Village  government, 
is  proposing  a  project  benefiting  Native 
Americans  or  Native  Alaskans,  or  both, 
it  must  provide  assiuance  that  a 
majority  of  its  duly  elected  or  appointed 
board  of  directors  is  representative  of 
the  community,  to  be  served.  To 
establish  compliance  with  this 
requirement,  applicants  should  provide 
information,  such  as  by-laws  or  board 
regulations,  establishing  that  at  least  a 
majority  of  the  individuals  serving  on  a 
non-profit  applicant's  board  fall  into 
one  or  more  of  the  following  categories: 
(1)  A  current  or  past  member  of  the 


community  to  be  served;  (2)  a 
prospective  participant  or  beneficiary  of 
the  project  to  be  funded;  or  (3)  have  a 
cultural  relationship  with  the 
community  to  be  served. 

•  Grantees  must  provide  at  least  a  20 
percent  matching  share  of  the  total 
approved  cost  of  the  project.  The  total 
approved  cost  of  the  project  is  the  sum 
of  the  federal  request  and  the  non- 
Federal  share.  Applications  originating 
from  American  Samoa.  Guam,  or  the 
Commonwealth  of  the  Northern  Mariana 
Island  are  covered  under  Section  501(d) 
of  Public  Law  95-134,  as  amended  (78 
U.S.C.  1469a)  under  which  HHS  waives 
any  requirement  for  matching  funds 
under  $200,000  (including  in-kind 
contributions).  Therefore,  no  match  is 
required  for  grants  to  these  insular 
areas. 

•  An  itemized  budget  detailing  the 
applicant's  Federal  and  non-Federal 
share,  and  the  source(s).  must  be 
included  as  an  application. 

•  If  an  applicant  plans  to  charge  or 
otherwise  seek  credit  for  indirect  costs 
in  its  ANA  application,  a  current  copy 
of  its  Indirect  Cost  Agreement  must  be 
included  in  the  application. 

D.  Proposed  Projects  To  Be  Funded 

Category  I — Planning  Grants 

The  purpose  of  a  Planning  Grant  is  to 
conduct  an  assessment  and  to  develop 
the  plan  needed  to  describe  the  current 
status  of  the  language(s)  to  be  addressed 
and  to  establish  community  long-range 
goal(s)  to  ensure  its  survival.  Project 
activities  may  include,  but  are  not 
limited  to: 

•  Data  collection,  compilation, 
organization  and  description  of  current 
language  status  through  a  "formal" 
method  (e.g.  work  performed  by  a 
linguist,  and/or  a  language  survey 
conducted  by  community  members)  or 
an  "informal"  method  (e.g.  a 
community  consensus  of  the  language 
status  based  on  elders,  tribal  scholars, 
and/or  other  community  members); 

•  Establisliment  of  community  long- 
range  language  goals;  and 

•  Acquisition  of  necessary  training 
and  technical  assistance  to  administer 
the  project  and  achieve  project  goal(s). 

Category  11 — Design  and/or 
Implementation  Grants 

The  purposes  of  Design  and/ or 
Implementation  Grants  are  so  Tribes  or 
communities  may  design  and/or 
implement  a  language  program  to 
achieve  their  long-range  goal(s)  and  to 
accommodate  the  Tribe  or  community 
in  reaching  their  long-term  language 
goal(s).  The  types  of  projects  ANA  may 
fund  under  Category  II  include,  but  are 
not  limited  to: 
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•  Establishment  and  support  of  a 
community  Native  American  language 
project  to  bring  older  and  younger 
Native  Americans  together  to  facilities 
and  encourage  the  teaching  of  Native 
American  language  skills  from  one 
generation  to  another; 

•  Establishment  of  a  project  to  tcain 
Native  American  to  teach  Native 
American  language  to  others  or  to 
enable  them  to  serve  as  interpreters  or 
translators  of  such  languages; 

•  Development,  printing,  and 
dissemination  of  materials  to  be  used  for 
the  teaching  and  enhancement  of  Native 
American  languages; 

•  Establishment  or  support  of  a 
project  to  train  Native  Americans  to 
produce  or  participate  in  television  or 
radio  programs  to  be  broadcast  in  Native 
American  language; 

•  Compilation,  transcription  and 
analysis  of  oral  testimony  to  record  and 
preserve  Native  Americcui  languages; 
and 

•  To  purchase  specialized  equipment 
(including  audio  and  video  recording 
equipment,  computers,  and  software) 
necessary  to  achieve  the  project 
objectives.  The  applicant  must  fully 
justify  the  need  for  this  equipment  and 
explain  how  it  will  be  used  to  achieve 
the  project  objectives. 

Appliccuits  under  Category  II  must  be 
able  to  document  that:  language 
information  has  been  collected  and 
analyzed,  that  it  is  current  (compiled 
within  36  months  prior  to  the  grant 
application);  and,  the  community  has 
established  long-range  language  goals. 

E.  Eligible  Applicants 

Applications  from  the  Republic  of 
Palau  are  no  longer  eligible  for 
assistance  under  ANA  programs.  Palau 
ceased  to  be  a  Trust  Territory  of  the 
United  States  by  virtue  of  the  compact 
of  Free  Association  Act.^ 

The  following  organizations  are 
eligible  to  apply  under  this  competitive 
area: 

•  Federally  recognized  Indian  Tribes;] 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  non-federally 
recognized  Tribes; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

•  Incorporated  nonprofit  Alaska 
Native  multi-piupose  community-based 
organizations; 


•  Nonprofit  Alaska  Native  Regional 
Corporations/Associations  in  Alaska 
with  village  specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 

•  Public  and  nonprofit  private 
agencies  serving  Native  Hawaiians  (The 
populations  served  may  be  located  on 
these  islands  or  on  the  continental 
United  States); 

•  Public  and  nonprofit  private 
agencies  serving  native  peoples  from 
Guam,  American  Samoa,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  The  populations  served  may  be 
■located  on  these  islands  or  in  the  United 
States; 

•  Tribally  controlled  community 
colleges,  tribally  controlled  post- 
secondary  vocational  institutions; 

•  Native  controlled  colleges  and 
universities  located  in  Hawaii,  Guam,  • 
American  Samoa,  or  the  Commonwealth 
of  the  Northern  Mariana  Islands,  which 
serve  Native  American  Pacific  Islanders; 
and 

•  Non-profit  Alaska  Native 
community  entities  or  tribal  governing 
bodies  (Indian  Reorganization  Act  or 
traditional  Councils)  as  recognized  by 
the  Bureau  of  Indian  Affairs. 

•  Participating  Organizations:  If  a 
tribal  organization,  or  other  eligible 
applicant,  decides  that  the  objective  of 
its  proposed  Native  American  language 
project  would  be  accomplished  more 
effectively  through  a  partnership 
arrangement  with  a  tribal  school, 
college,  or  imiversity,  the  applicant 
shall  identify  such  school,  college  or 
university  as  a  participating 
organization  in  its'  application.  Under  a 
partnership  agreement,  the  applicant 
will  be  responsible  for  the  fiscal^ 
administrative  and  programmatic 
management  of  the  grant. 

F.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  a  20 
percent  matching  share  of  the  total 
approved  cost  of  the  project.  The  total 
approved  cost  of  the  project  is  the  sum 
of  the  Federal  share  and  the  non-Federal 
share.  For  example,  a  project  requesting 
$100,000  in  Federal  fimds  must  provide  . 
a  non-federal  share  match  of  at  least 
$25,000  (20%  total  approved  project 
cost  or  25%  of  federal  request). 

The  non-Federal  share  may  be  met  by 
cash  or  in-kind  contributions.  Grantees 
will  be  held  accountable  for 
commitments  of  non-Federal  resources 
even  if  over  the  amount  of  the  required 
match.  Failure  to  provide  the  amount 
will  result  in  disallowance  of  Federal 
match. 

As  per  45  CFR  74.2.  in-kind 
contributions  are  defined  as  "the  value 
of  non-cash  contributions  provided  by 


non-Federal  third  parties.  Third  party 
in-kind  contributions  may  be  in  the 
form  of  real  property,  equipment, 
supplies  and  other  expendable  property, 
and  the  value  of  goods  and  services 
directly  benefiting  and  specifically 
identifiable  to  the  project  or  program": 

In  addition,  an  applicant  may  include 
other  Federal  funding  sources  where 
legislation  authorizes  using  specific 
types  of  funds  for  match,  examples 
follow: 

•  Indian  Child  Welfare  funds, 
through  the  Department  of  Interior; 

•  Indian  Self-Determination  and 
Education  Assistance  funds,  through  the 
Department  of  Interior  and  the 
Department  of  Health  and  Human 
Services;  and 

•  Community  Development  Block 
Grant  funds,  through  the  Department  of 
Housing  and  Urban  Development. 

A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 
submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

Applications  originating  from 
American  Samoa,  Guam  or  the 
Commonwealth  of  the  Northern  Mdiriana 
Islands  are  covered  under  section  501(d) 
of  Public  Law  95-134.  as  amended  (48 
U.S.C.  1469a)  under  which  HHS  waives 
any  requirement  for  matching  funds 
under  $200,000  (including  in-kind 
contributions).  Therefore,  for  grants 
under  this  Native  American  language 
program,  no  match  is  required  for  grants 
to  these  insular  areas. 

G.  Review  Criteria 

The  proposed  project  should  address 
the  purposes  of  the  Native  American 
Language  Acts  stated  and  described  in 
the  Section  I.B,  "Background"  of  this 
announcement. 

The  evaluation  criteria  below  are 
closely  inter-related.  Proposed  projects,, 
will  be  reviewed  on  a  competitive  basis 
using  the  following  separate  sets  of 
evaluation  criteria;  one  set  for  Planning 
grant  applications,  the  other  set  for    - 
Design  and/or  Implementation  grant 
applications.  Points  are  awarded  only 
for  applications  that  respond  to  these 
criteria. 

Category  I:  Planning  Grants 

(1)  Current  Status  of  Native  American 
Language(s)  (15  points) 

The  application  fully  describes  the 
current  status  of  Native  American 
language(s)  in  the  community.  Since 
obtaining  this  data  may  be  part  of  the 
planning  grant  application  being 
reviewed,  applicants  can  meet  this 
requirement  by  explaining  their  current 
language  status  and  providing  a  detailed 
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description  of  any  circumstances  or 
barriers  which  have  prevented  the 
collection  of  community  language  data. 
If  documentation  exists,  describe  it  in 
terms  of  current  language  status. 

(2)  Goals  and  Available  Resources  (25 
^  points) 

(a)  The  application  describes  the 
proposed  project's  long-range  goals  and 
strategies,  including: 

•  How  the  specific  long-range 
community  goal(s)  relate  to  the 
proposed  project. 

•  How  the  goal(s)  fit  within  the 
context  of  the  current  language  status. 

•  The  application  explains  how  the 
community  and  the  tribal  government 
(where  one  exists)  intend  to  achieve 
these  goals. 

•  Applicants  must  indicate  in  their 
application  how  they  intend  to  involve 
elders  and  other  community  members  in 
tlie  development  of  language  goals  and 
strategies,  and  in  evaluation  of  project 
outcomes. 

•  Demonstrate  community  and  Tribal 
government  support  for  the  project.  The 
type  of  community  served  will 
determine  the  type  of  documentation 
necessar>'.  Ways  to  demonstrate  support 
include: 

•  A  resolution  from  Tribes  or  tribal 
organizations  stating  that  community 
involvement  has  occurred  in  project 
planning; 

•  Community  surveys  and 
questionnaires,  including  those 
developed  to  determine  the  level  of 
community  support  for  tribal 
resolutions;  and 

•  Minutes  of  community  meetings, 
tribal  presentations  and  discussion 
forums. 

•  Applications  from  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 
National  Indian  and  native 
organizations  should  describe  their 
membership  and  define  how  the 
organization  operates. 

(b)  Available  resources  (other  than 
ANA  and  the  non-federal  share)  which 
will  assist  and  be  coordinated  with  the 
project  are  described. 

Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  Applicants  must  show  the 
relationship  of  non-ANA  funded 


activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

If  the  applicant  proposes  to  enter  into 
a  partnership  arrangement  with  a 
school,  college  or  university, 
documentation  of  this  commitment 
must  be  included  in  the  application. 

(3)  Project  Approach:  Objectives  and 
Activities  (30  points) 

The  application  provides  a  narrative 
on  the  overall  approach  and  operation 
of  proposed  project  throughout  entire 
project  period.  The  application  proposes 
a  specific  project  Objective  Work  Plan 
(OWP).  The  proposed  objectives  in  the 
Objective  Work  Plan(s)  relate  to  the  goal 
to  ensure  the  survival  and  continuing 
vitality  of  Native  American  language(s). 
More  specifically,  they  will  achieve  the 
Tribe's  or  Native  American 
community's  language  goals  for  the 
proposed  project. 

The  OWP  includes  project  objectives 
and  specific  activities  for  each  budget 
period  proposed  and  demonstrates  that 
each  of  the  objectives  and  its  activities: 

•  The  tribal  government's  and 
community's  active  involvement  in  the 
continuing  participation  of  Native 
American  language  speakers; 

•  Measurable  or  quantifiable  results 
or  outcomes; 

•  How  the  results  or  outcomes  relate 
to  the  community's  long-range  goals  or 
the  establishment  of  those  goals; 

•  The  approach  supports  a  project 
that  will  be  completed,  or  self- 
sustaining,  or  financed  by  other  than 
ANA  funds  at  the  end  of  the  project 
period. 

•  How  the  project  can  be 
accomplished  with  the  availiable  or 
expected  resources  during  the  project 
period; 

•  How  the  main  activities  will  be 
accomplished; 

•  Who  specifically  will  conduct  the 
activities  under  each  objective;  and 

•  What  the  next  steps  may  be  after  the 
Planning  project  is  completed. 

The  project  application,  including  the 
Objective  Work  Plan,  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  will 
have  on  the  community. 

The  Objective  Work  Plan  proposed 
should  be  of  sufficient  detail  to  become 
a  monthly  staff  guide  for  project 
responsibilities.  Applicants  are 
encouraged  to  follow  the  recommended 
ANA  application  kit  format  however,  it 
is  not  a  requirement.  The  relevant 
information  included  in  an  Objective 
Work  Plan  should  indicate  what  is  to  be 


achieved,  how,  by  whom,  when  with 
indicators  of  evaluation. 

(4)  Organizational  Capabilities/ 
Qualifications  (20  points) 

(a)  Organizational  Capability 

•  The  management  and 
administrative  structure  of  the  applicant 
is  explained. 

•  Evidence  of  the  applicant's  ability 
to  manage  a  project  of  the  proposed 
scope  is  well  defined. 

•  The  application  clearly 
demonstrates  the  successful 
management  of  projects  of  similar  scope 
by  the  organization  and  or  by  the 
individual  designated  to  manage  the 
project. 

•  An  organizational  chart  is  included 
that  indicates  where  the  proposed 
project  will  fit  within  the  current 
structure. 

(b)  Organization/Project  Staff 
Qualifications 

•  Position  descriptions  and/or 
resumes  of  project  personnel,  including 
those  of  consultants,  are  presented. 

•  The  position  descriptions  and/or 
resumes  relate  specifically  to  the  staff 
proposed  in  the  Approach  section  and 
in  the  proposed  budget  of  the 
application. 

•  Position  descriptions  very  clearly 
describe  the  position  and  its  duties,  and 
clearly  relate  to  the  personnel  staffing 
pattern  required  to  achieve  the  project 
objectives. 

•  Resumes  demonstrate  that  the 
proposed  staff  are  qualified  to  carry  out 
the  proposed  activities.  Resumes  clearly 
identify  which  project  staff  position 
they  fill.  Resumes  must  be  included  if 
individuals  have  been  identified  for     • 
positions  in  the  application. 

•  Either  the  position  descriptions  or 
the  resumes  contain  the  qualifications, 
and/or  specialized  skills,  necessary  for 
overall  quality  management  of  the 
project. 

Note:  Applicants  are  encouraged  to  give 
preference  to  Native  Americans  in  hiring  staff 
and  contracting  services  under  an  approved 
ANA  grant. 

(5)  Budget  (10  points) 

A  detailed  and  fully  explained  budget 
is  provided  for  the  budget  period 
requested  which: 

•  Aligns  with  budget  categories  in 
Section  B  of  the  Budget  Information  of 
the  application  (SF424-A) 

•  Includes  a  fully  explained  non- 
Federal  share  budget  and  its  source(s). 

•  Justifies  sufficient  cost  and 
necessary  details  to  facilitate  the 
determination  of  allowable  cost  and  the 
relevance  of  these  costs  to  the  proposed 
project. 
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•  Requests  funds  that  are  appropriate 
and  necessary  for  the  scope  of  the 
proposed  project. 

•  Includes  sufficient  funds  for 
principal  representatives  from  the 
applicant  organization  to  travel  to  one 
post-award  grant  training  and  technical 
assistance  conference.  This  expenditure 
is  mandatory  for  new  grantees  and 
optional  for  grantees  that  have  had  an 
ANA  grant  in  the  past.  This  travel  and 
training  should  occur  as  soon  as 
practical. 

•  Where  implemented,  includes  an 
employee  fringe  benefit  budget  that 
provides  grant-funded  employees  with  a 
retirement  plan  in  addition  to  Social 
Security. 

The  applicant  is  strongly  encoiu-aged 
to  provide  a  retirement  plan  fringe 
benefit  for  grant-funded  employees' 
salaries  up  to  five  (5)  percent.  ANA 
supports  a  retirement  plan  to  be  a 
necessary,  reasonable  and  allowable 
cost  in  accordance  with  OMB  rules. 
Minimum  standards  for  an  acceptable 
retirement  fringe  benefit  plan  are: 

•  The  plan  exists  for  the  benefit  of  the 
grant-funded  staff;  funds  are  to  be  used 
for  retirement  and  certain  other  pre- 
retirement needs,  not  for  the 
oi;ganization's  needs. 

•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

Other  plans  may  be  submitted  for 
review  and  approval  during  grant  award 
negotiations.  Alternate  plans  may 
include  the  use  of  Individual  Retirement 
Accounts,  Money  Purchase  Pension 
Plans,  Defined  Benefit  Pension  Plans, 
Combination  Plans,  etc. 

Category  II:  Design  and/or 
Implementation  Grants 

(1)  Current  Status  of  Native  American 
language(s)  (10  points) 

(a)  The  application  fully  describes  the 
current  status  of  the  Native  American 
language  to  be  addressed;  current  status 
is  defined  as  data  complied  within  the 
previous  48  months.  The  describion  of 
the  current  status  minimally  includes 
the  following  information: 

•  Number  of  speakers. 

•  Age  of  speakers. 

•  Gender  of  speakers. 

•  Level(s)  of  fluency. 

.  •  Number  of  first  language  speakers 
{Native  language  as  the  first  language 
acquired). 

•  Number  of  second  language 
speakers  (Native  language  as  the  second 
language  required). 

•  Where  Native  language  is  used  (e.g., 
home,  court  system,  religious 
ceremonies;  church,  media,  school, 
governance  and  cultural  activities). 


•  Source  of  data  (formal  and/or 
informal). 

•  Rate  of  language  loss  or  gain, 
(b)  The  application  fully  describes 

existing  community  language  or 
language  training  programs  and  projects, 
if  any,  in  support  of  the  Native 
American  language  to  be  addressed  by 
the  proposed  project.  The  description 
should  answer  the  following: 

(1)  Has  applicant  had  a  community 
language  or  language  training  program 
within  the  last  48  months?  Within  the 
last  10  years?  If  so,  fully  describe  the 
program(s),  and  include  the  following: 

•  Program  goals. 

^   •  Nimiber  of  program  participants. 

•  Number  of  speakers. 

•  Age  range  of  participants  (e.g.,  0-5, 
6-10,-11-18,  etc.). 

•  Nmnber  of  language  teachers. 

•  Criteria  used  to  acknowledge 
competency  of  language  teachers. 

•  Resources  available  to  the  applicant 
(e.g.,  valid  grammars,  dictionaries,  and 
orthographies  or  describe  other  suitable 
resources). 

•  Program  achievements. 

(2)  If  applicant  has  never  had  a 
language  program,  a  detailed 
explanation  of  what  barriers  or 
circumstances  prevented  the 
establishment  of  a  community  language 
program  should  be  included. 

(2)  Goals  and  Available  Resources  (20 
points) 

(a)  The  application  describes  the 
proposed  project's  long-range  goals  and 
strategies,  including: 

•  How  the  specific  Native  American 
long-range  community  goal(s)  relate  to 
the  proposed  project;  and 

•  How  the  goal(s)  fit  within  the 
context  of  the  current  language  status; 

•  A  clearly  delineated  strategy  to 
assist  in  assuring  the  survival  and 
continued  vitality  of  the  Native 
American  language  addressed  in  the 
community. 

•  The  application  explains  how  the 
community  and  the  tribal  government 
(where  one  exists)  intend  to  achieve 
these  goals. 

•  All  Tribes  and  communities, 
however,  must  indicate  in  their 
application  how  they  intend  to  involve 
elders  and  other  community  members  in 
development  of  language  goals  and 
strategies,  and  in  evaluation  of  project 
outcomes.  The  type  of  community 
served  will  determine  the  type  of 
documentation  necessary  to 
demonstrate  pcuticipation. 

•  A  resolution  from  Tribes  or  tribal 
organizations  stating  that  community 
involvement  has  occurred  in  project 
plaiming.  Ways  to  demonstrate 
commimity  and  tribal  government 
support  for  the  project  include: 


Community  surveys  and  questionnaires, 
including  those  developed  to  determine 
the  level  of  community  support  for 
tribal  resolution;  and  minutes  of 
community  meetings,  tribal 
presentations  and  discussion  forums. 

•  Applications  fi-om  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 
National  Indian  and  Native 
organizations  should  describe  their 
membership  and  define  how  the 
organization  operates. 

(b)  Available  Resources  (other  than 
ANA.  and  the  non-federal  share) 
AvailaWe  resources  that  will  assist  and 
be  coordinated  with  the  project  are 
described.  Non-ANA  resources  should 
be  leveraged  to  strengthen  and  broaden 
the  impact  of  the  proposed  project  in 
the  community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For  .. 
example,  ANA  does  not  fund 
construction.  Applicants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

If  the  applicant  proposes  to  enter  into 
a  partnership  arrangement  with  a 
school,  college  or  university, 
documentation  of  this  commitment 
must  be  included  in  the  application. 

(3)  Project  Approach:  Objectives  and 
Activities  (30  points) 

The  proposed  objectives  in  the 
Objective  Work  Plan(s)  related  to  the 
goal  to  ensure  the  survival  and 
continuing  vitality  of  Native  American 
language(s).  More  specifically,  together 
they  will  achieve  the  Tribe's  or  Native 
American  community's  language  goals 
for  the  proposed  project.  If  the  project 
is  for  more  than  one  year,  the 
application  includes  Objective  Work 
Plans  for  each  year  (budget  period) 
proposed.  Each  Objective  Work  Plan ' 
clearly  describes: 

•  The  tribal  government's  and 
community's  active  involvement  in  the 
continuing  participation  of  Native 
American  language  speakers; 

•  Measurable  or  quantifiable  results 
or  outcomes; 

•  How  they  relate  to  the  community's 
long-range  goals  or  the  establishment  of 
those  goals; 

•  How  the  project  can  be  • 
accomplished  with  the  available  or 
expected  resources  during  the  project 
period; 
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•  How  the  main  activities  will  be 
accomplished: 

•  Who  specifically  will  conduct  the 
activities  under  each  objective;  and 

•  The  approach  supports  a  project 
that  will  be  completed,  or  self- 
sustaining,  or  financed  by  other  than 
ANA  funds  at  the  end  of  the  project 
period. 

Applicants  proposing  multi-year 
projects  under  Category  II  must  fully 
describe  each  year's  project  objectives 
and  activities.  Separate  Objective  Work 
Plans  (OWPs)  must  be  presented  for 
each  project  year  and  a  separate 
itemized  budget  of  the  Federal  and  non- 
Federal  costs  of  the  project  for  each 
budget  period  must  be  included. 

Multi-year  projects  under  Category  II 
must  justify  the  entire  time-frame  of  the 
project  (i.e.,  why  the  project  needs 
funding  for  more  than  one  year)  and 
clearly  describe  the  results  to  be 
achieved  for  each  objective  by  the  end 
of  each  budget  period  of  the  total  project 
period. 

The  project  application,  including  the 
Objective  Work  Plan(s>.  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  will 
have  on  the  community. 

The  Objective  Work  Plan  proposed 
should  be  of  sufficient  detail  to  become 
a  monthly  staff  guide  for  project 
responsibilities.  Applicants  are 
encouraged  to  follow  the  reconunended 
ANA  application  kit  format  however,  it 
is  not  a  requirement.  The  relevant 
information  included  in  an  Objective 
Work  Plan  should  indicate  what  is  to  be 
achieved,  how.  by  whom,  when  and 
indicators  of  evaluation. 

(4)  Organizational  Capabilities/ 
Qualifications  (15  points) 

The  management  and  administrative 
structure  of  the  applicant  is  explained. 

(a)  Organizational  Capability 

•  Evidence  of  the  applicant's  ability 
to  manage  a  project  of  the  proposed 
scope  is  well  defined. 

•  The  application  clearly 
demonstrates  the  successful 
management  of  projects  of  similar  scope 
by  the  organization  and  or  by  the 
individual  designated  to  manage  the 
project. 

•  An  organizational  chart  indicating 
where  the  proposed  Language  project 
fits  within  the  current  organization  is 
included. 


(b)  Organization/Project  Staff 
Qualifications 

•  Position  descriptions  and/or 
resumes  of  project  personnel,  including 
those  of  consultants,  are  presented. 

•  The  position  descriptions  and/or 
resumes  relate  specifically  to  the  staff 
proposed  in  the  Approach  Section  and 
in  the  proposed  budget  of  the 
application. 

•  Position  descriptions  very  clearly 
describe  the  position  and  its  duties  and 
clearly  relate  to  the  personnel  staffing 
required  to  achieve  the  project 
objectives. 

•  Resumes  demonstrate  that  the 
proposed  staff  is  qualified  to  carry  out 
the  proposed  activities.  Either  the 
position  descriptions  or  the  resumes 
contain  the  qualifications,  and/or 
specialized  skills,  necessary  for  overall 
quality  management  of  the  project. 
Resumes  must  be  included  if 
individuals  have  been  identified  for 
positions  in  the  application. 

Note:  Applicants  are  encouraged  to  give 
preference  to  Native  Americans  in  hiring  staff 
and  contracting  services  under  an  approved 
ANA  grant. 

(5)  Budget  (10  points) 

Detailed  Federal  and  Non-federal 
Share  budgets  and  detailed  budget 
justifications  are  provided  for  each 
budget  period  requested.  The  budget 
includes  a  line  item  justification  for 
each  requested  budget  category  as  listed 
in  Section  B  of  the  Budget  Categories 
Section  on  the  SF  424A. 

A  detailed  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Justifies  sufficient  cost  and  provides 
necessary  details  to  facilitate  the 
determination  of  allowable  costs  and  the 
relevance  of  these  costs  to  the  proposed 
project. 

•  Requests  funds  that  are  appropriate 
and  necessary  for  the  scope  of  the 
proposed  project. 

•  Includes  sufficient  funds  for 
principal  representatives  from  the 
applicant  organization  to  travel  to  one 
post-award  grant  training  the  technical 
assistance  conference.  This  expenditure 
is  mandatory  for  new  grant  recipients 
and  optional  for  grantees  that  have  had 
ANA  grants  in  the  past.  This  travel  and 
training  should  occur  as  soon  as 
practical. 

•  Where  implemented,  includes  an 
employee  fringe  benefit  budget  that 
provides  grant-funded  employees  with  a 
retirement  plan  in  addition  to  Social 
Security.  The  applicemt  is  strongly 
encouraged  to  provide  a  retirement  plan 
fringe  benefit  for  grant-funded 
employees'  salaries  up  to  five  (5) 


percent.  ANA  supports  a  retirement 
plan  to  be  a  necessary,  reasonable  and 
allowable  cost  in  accordance  with  OMB 
rules.  Minimum  standards  for  an 
acceptable  retirement  fringe  benefit  plan 

are: 

•  The  plan  exists  for  the  benefit  of  the 
grant-funded  staff;  funds  are  to  be  used 
for  retirement  and  certain  other  pre- 
retirement needs,  not  for  the 
organization's  needs. 

•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant.  An 
alternate  plan  may  be  submitted  for 
review  and  approval  during  grant  award 
negotiations.  Other  plans  may  include 
the  use  of  Individual  Retirement 
Accounts,  Money  Purchase  Pension 
Plans,  Defined  Benefit  Pension  Plans. 
Combination  Plans,  etc. 

(6)  Evaluation.  Sharing  and  Preservation 
Planjs  (15  points) 

The  application  should  include  the 
following  three  (3)  plans: 

(1)  An  "Evaluation  Plan"  with  a 
baseline  to  measure  project  outcomes, 
including,  but  not  limited  to.  describing 
effective  language  growth  in  the 
community  (e.g.,  an  increase  of  Native 
American  language  use).  This  plan  will 
be  the  basis  for  evaluating  the 
community's  progress  in  achieving  its 
language  goals  and  objectives. 

(2)  A  "Sharing  Plan"  that  identifies 
how  the  project's  methodology,  research 
data,  outcomes  or  other  products  can  be 
shared  and  modified  for  use  by  other 
Tribes  or  communities.  If  this  is  not 
feasible  or  culturally  apropriate.  provide 
the  reasons.  The  goal  is  to  provide 
opportunities  to  ensure  the  survival  and 
the  continuing  vituality  of  Native 
languages. 

(3)  A  "Preservation  Plan"  to  preserve 
project  products  describes  how  the 
products  of  the  project  will  be  preserved 
through  archival  or  other  culturally 
appropriate  methods,  for  the  benefit  of 
future  generations. 

H.  Application  Due  Date 

The  closing  date  for  submission  of 
applications  under  this  program 
announcement  is  March  28.  2003. 

Part  II:  General  Guidance  to  Applicants 

The  following  is  provided  to  assist 
applicants  in  the  development  of  a 
competitive  application. 

A.  Definitions 

•  Language  Preservation:  is  the 
maintenance  of  a  language  so  that  it  will 
not  decline  into  non-use. 

•  Language  vitality:  is  the  is  the 
active  us:e  of  a  language  in  a  wide  range 
of  domains  of  human  life. 
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•  Language  Replication:  is  the 
Application  of  a  language  program 
jnodel  developed  in  one  community  to 
<)ther  linguistically  similar 
Communities. 

•  Language  Survival:  is  the 
tnaintenance  and  continuation  of 
language  from  one  generation  to  another 

n  a  wide  range  of  aspects  of  community 
ife. 

•  Multi-purpose  Community-based 
Native  American  Organization:  is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  community 
•designates  the  Board  of  Directors  and/or 
pfficers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
different  areas  of  concern  to  the 
members  of  the  local  Native  American 
community.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  ndf  be  limited  to,  economic, 
artistic,  cultural,  and  recreational 
activities,  and  the  delivery  of  human 
Services  such  as  health  care,  day  care, 
counseling,  education,  and  training.  , 

•  Multi-year  Project:  is  a  project  on  a 
jingle  theme  that  requires  more  than  12 
^onths  to  complete  and  affords  the 
applicant  an  opportunity  to  develop  and 
Address  more  complex  and  in-depth 
Strategies  than  can  be  completed  in  one 
year.  A  multi-year  project  caimot  be  a 
series  of  unrelated  objectives  with 
activities  presented  in  chronological 
order  over  a  two  or  three  year  period. 

•  Budget  Period:  is  the  interval  of 
time  (usually  12  months)  into  which  the 
project  period  is  divided  for  budgetary 
and  funding  purposes. 

•  Core  Administration:  is  funding  for 
staff  salaries  for  those  functions  that 
support  the  organization  as  a  whole,  or 
for  purposes  unrelated  to  the  actual 
management  or  implementation  of  work 
conducted  under  an  ANA  approved 
project.  However,  functions  and 
activities  that  are  clearly  project  related 
are  eligible  for  grant  funding.  For 
example,  the  management  and 
administrative  functions  necessary  to 
carry  out  an  ANA  approved  project  are 
not  considered  "core  administration" 
and  are,  therefore,  eligible  costs. 
Additionally,  ANA  will  fund  the 
salaries  of  approved  staff  for  time 
actually  and  reasonably  spent  to 
implement  a  funded  ANA  project. 

•  Real  Property:  means  land, 
including  land  improvements, 
structures  and  appurtenances  thereto, 
excluding  movable  machinery  and 
equipment. 

•  Construction:  is  the  term  that 
specifies  a  project  supported  through  a 
discretionary  grant  or  cooperative 
agreement,  to  support  the  initial 
building  of  a  facility. 


B.  Activities  That  Cannot  Be  Funded 

The  Administration  for  Native 
Americans  does  not  fund: 

•  Projects  that  operate  indefinitely  or 
require  ANA  funding  on  a  recurring 
basis. 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA  to  other  Tribes  or 
Native  American  organizations  which 
are  otherwise  eligible  to  apply  to  ANA 
("third  party  T/TA").  However,  the 
purchase  of  T/TA  by  a  grantee  for  its 
own  use  or  for  its  members'  use  (as  in 
the  case  of  a  consortium),  where  T/TA 
is  necessary  to  carry  out  project 
objectives  is  acceptable. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  delivery  programs. 

•  ANA  will  not  fund  the  purchase  of 
real  property. 

•  ANA  wdl  not  fund  construction. 

•  ANA  will  not  fund  objectives  or 
activities  for  the  support  of  core 
administration  of  an  organization. 

•  Costs  of  fundraising,  including 
financial  campaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 
unallowable  under  a  grant  award. 
However,  even  though  these  costs  are 
unallowable  for  purposes  of  computing 
charges  to  Federal  awards,  they  must  be 
treated  as  direct  costs  for  purposes  of 
determining  indirect  cost  rates.  They 
must  also  be  allocated  their  share  of  the 
organization's  indirect  costs  if  they 
represent  activities  which:  (1)  Include 
the  salaries  of  persormel;  (2)  occupy 
space;  and  (3)  benefit  from  the 
organization's  indirect  costs. 

•  Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
announcement  are  discussed  further  in 
Section  G,  "General  Guidance  to 
Applicants",  below. 

C.  Multi-Year  Projects 

Only  Category  II,  "Design  and/or 
Implementation",  projects  may  be 
developed  as  multi-year  projects,  i.e., 
for  up  to  three  years.  The  information  in 
this  section  is  not  applicable  to  Category 
I,  Planning  projects. 

A  multi-year  project  is  a  project  on  a 
single  theme  that  requires  more  than  1 2 
to  17  months  to  complete.  It  affords  the 
applicant  an  opportunity  to  develop  and 
address  more  complex  and  in-depth 
strategies.  A  multi-year  project  cannot 
be  a  series  of  um-elated  objectives  with 
activities  presented  in  chronological 
order  over  a  two  or  three  year  period. 
Initial  awards,  on  a  competitive  basis, 
will  be  for  a  one-year  budget  period  (up 
to  17  months),  although  project  periods 
may  be  for  three  years. 


Awards,  on  a  competitive  basis,  will 
be  for  a  one-year  budget  period, 
although  project  periods  may  be  for 
three  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period,  but  within  a  two-to-three  year 
project  period,  will  be  funded  in 
subsequent  years  on  a  non-competitive 
basis.  Continuation  grants  are  subject  to 
the  availability  of  funds,  satisfactory 
progress  of  the  grantee  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government.  Therefore,  this  program 
announcement  does  not  apply  to  current 
ANA  grantees  with  multi-year  projects 
that  apply  for  continuation  funding  for 
their  second  or  third  year  budget 
periods. 

D.  Intergovernmental  /?ev/ew  of  Federal 
Programs 

Executive  Order  12372  or  45  CFR  part 
100  does  not  cover  this  program. 

E.  The  Application  Process 

1.  Application  Submission 

(a)  By  Mail 

One  signed  original,  and  two  copies, 
of  the  grant  application,  including  all 
attachments,  must  be  mailed  on  or 
before  the  closing  date  to:  U.S. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  Grants 
Management,  370  L'Enfant  Promenade 
SW.,  Mail  Stop:  Aerospace  Center  8th 
Floor  West,  Washington,  DC  20447- 

0002,  Attention:  Lois  B.  Hodge,  ANA 
No.  93587-2003. 

(b)  By  Courier  or  Hand  Delivery 

Applications  hand-carried  by 
applicants,  applicant  couriers,  or  by 
overnight  express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
ours  of  8  a.m.  and  4  p.m.  at:  U.S. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  Grants 
Management,  ACF  Mail  Room,  Second 
Floor  Loading  Dock,  Aerospace  Center, 
901  D  Street,  SW.,  Washington,  DC 
20024,  Attention:  Lois  B.  Hodge,  ANA 
No.  93587-2003. 

2.  Application  Consideration 

The  ANA  Commissioner  determine 
the  final  action  to  be  taken  on  each  grant 
application  received  under  this  program 
announcement.  The  Commissioner's 
funding  decision  ishased  on  the  review 
panel's  analysis  of  the  application. 
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recommendation  and  comments  of  ANA 
staff,  State  and  Federal  agencies  having 
contract  and  grant  performance  related 
information,  and  other  interested 
parties.  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act,  all  relevant  statutory  and 
requires  this  program  annoimcement, 
and  the  availability  of  funds. 

Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ACF.  An  incomplete  application  is  one 
that  is: 

•  Missing  Standard  Form  (SF)  424. 

•  Does  not  have  an  authorized 
signature  on  the  SF  424.  The 
application's  Standard  Form  424  must 
be  signed  by  an  individual  authorized 
<1)  to  act  for  the  applicant  Tribe  or 
organization,  and  (2)  to  assume  the 
applicant's  obligations  under  the  terms 
and  conditions  of  the  grant  award, 
including  Native  American  Program 
statutory  and  regulatory  requirements. 

•  Does  not  include  proof  of  non-profit 
status,  if  applicable. 

Complete  applications  that  conform  to 
all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process.  Independent  review  panels 
consisting  of  reviewers  familiar  with 
American  Indian  Tribes  and  Native 
American  communities  and 
organizations,  and  Native  American 
languages  evaluate  each  application 
using  the  published  criteria  in  this 
announcement.  As  a  result  of  the 
review,  a  normalized  niunerical  score 
will  be  assigned  to  each  application. 

Each  Tribe,  Native  American 
organization,  or  other  eligible  applicant 
may  compete  for  one  grant  award  under 
this  program  announcement. 

The  Administration  for  Native 
Americans  will  accept  only  one 
application  for  this  program 
announcement  from  any  one  applicant. 
If  an  eligible  applicant  sends  in  two 
applications  for  this  program 
announcement,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
imless  the  applicant  withdraw  the 
earlier  application. 

Successful  applicants  are  notified 
through  an  official  Financial  Assistance 
Award  (FAA)  document.  The  FAA  will 
state  the  amoimt  of  Federal  funds 
awarded,  the  purpose  of  the  grant,  the 
terms  and  conditions  of  the  grant  award 
the  effective  date  of  the  award,  the 
project  period,  the  budget  period,  and 
the  amount  of  the  non-ACF  matching 
share  requirement. 


F.  The  Review  Process 

1.  Initial  Application  Review 

Applications  submitted  by  the  closing 
date  and  verified  by  the  postmark  will 
undergo  a  pre-review  of  determine  that: 

•  The  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  annoimcement;  and, 

•  The  application  is  signed  by  an 
authorized  representative;  and 

•  Submitted  by  the  deadline;  and 

•  The  application  narrative,  forms 
and  materials  submitted  are  adequate  to 
allow  the  review  panel  to  undertake  an 
in  depth  evaluation  and  the  project 
described  is  an  allowable  type.  (All 
required  materials  and  forms  are  listed 
in  the  Grant  Application  Checklist  in 
the  Application  Kit). 

Application  subjected  to  the  pre- 
review  described  above  which  fail  to 
satisfy  one  or  more  of  the  listed 
requirements  will  be  considered 
ineligible  and  excluded  from 
competitive  evaluation. 

2.  Competitive  Review  of  Accepted 
Applications 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  specific  evaluation  criteria  listed 
in  Section  G:  Review  Criteria.  The 
criteria  are  used  to  evaluate  the  quality 
of  a  proposed  project,  and  to  determine 
the  likelihood  of  its  success.  Projects 
will  not  be  ranked  based  on  general 
financial  need. 

ANA  staff  cannot  respond  to  requests 
for  information  regarding  funding 
decisions  prior  to  the  official 
notification  to  the  applicants. 

After  the  Commissioner  has  made 
decisions  on  all  applicants  funded  with 
fiscal  year  2003  funds,  unsuccessful 
applicants  are  notified  in  writing  within 
30  days.  The  notification  will  be 
accompanied  by  a  panel  review 
summary  including  recommendations 
for  improving  the  application. 

3.  Appeal  of  Ineligibility 

Applicants,  who  are  initially 
excluded  from  competitive  evaluation 
because  of  ineligibility,  may  appeal  the 
ANA  decision  of  their  ineligibility. 
Likewise,  applicants  may  also  appeal  an 
ANA  decision  that  their  proposed 
activities  are  ineligible  for  funding 
consideration.  The  appeals  process  is 
stated  in  the  final  rule  published  in  the 
Federal  Register  on  August  19, 1996  (61 
FR  42817). 

G.  General  Guidance  to  Applicants 

Application  Kit:  (OMB  approved, 
control  number  0980-0204,  expires 
April  30,  2003).  The  application  kit 


contains  the  necessary  forms  and 
instructions  to  apply  for  a  grant  imder 
this  program  announcement. 
Application  kits  may  be  obtained  from 
ANA  Training  and  Technical  Assistance 
(t/TA)  providers. 

Training  and  Technical  Assistance: 
ANA  employs  contractors  to  provide 
short-term  training  and  technical 
assistance  to  eligible  applicants.  T/TA  is 
available  under  these  contracts  for  a 
wide  range  of  needs  however,  the 
contractors  are  not  authorized  to  write 
applications.  The  T/TA  is  provided  at 
no  cost  to  the  eligible  entity.  To  obtain 
an  application  kit  and/or,  training  and 
technical  assistance,  applicants  are 
encouraged  to  contact  the  T/TA 
provider  within  the  appropriate  service 
area.  To  locate  the  T/TA  provider 
currently  serving  the  region  you  are 
located  in  you  may  call  the  ANA  Help 
Desk  at  1-877-922-9262;  or  vi^jt  the 

ANA  web  site  at:  http:// 
www.acf.hhs.gov/programs/ana/. 

The  following  information  is  provided 
to  assist  applicants  in  developing  a 
competitive  application. 

1.  Program  Guidance 

•  The  Administration  for  Native 
Americans  funds  projects  that 
demonstrate  the  strongest  prospects  for 
addressing  the  stated  purposes  of  this 
program  aimoimcement. 

•  In  discussing  the  goals,  strategy, 
and  problems  being  addressed  in  the 
application,  include  sufficient 
background  and/or  history  of  the 
community  concerning  these  issues 
and/or  progress  to  date,  as  well  as  the 
size  of  ihe  population  to  be  served.  This 
material  will  assist  the  reviewers  in 
determining  the  appropriateness  and 
potential  benefits  of  the  proposed 
project. 

•  In  the  discussion  of  community- 
based,  long-range  goals,  non-Federally 
recognized  and  off-reservation  groups 
are  encouraged  to  include  a  description 
of  what  constitute  their  specific 
"commujjity". 

•  Applications  from  National  Indian 
and  Native  American  organizations 
must  demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 

•  Applicants  must  dociunent  the 
commimity's  support  for  the  proposed 
project  and  explain  the  role  of  the 
conmnmity  in  the  planning  process  and 
implementation  of  the  proposed  project. 
For  Tribes,  a  ciurent  signed  resolution 
from  the  governing  body  of  the  Tribe 
supporting  the  project  proposal  stating 
that  there  has  been  commimity 
involvement  in  the  planning  of  this 
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project  will  suffice  as  evidence  of 
community  support/involvement.  For 
all  other  eligible  applicants,  the  type  of 
commimity  you  serve  will  determine 
the  type  of  documentation  necessary. 
For  example,  a  tribal  organization  may 
submit  resolutions  supporting  the 
project  proposal  from  each  of  its 
members  Tribes,  as  well  as  a  resolution 
from  the  applicant  organization.  Other 
examples  of  documentation  include: 
community  surveys;  minutes  of 
commimity  meetings;  questionnaires; 
tribal  presentations;  and/or  discussion/ 
position  papers. 

•  Supporting  documentation, 
including  letters  of  support,  if  available, 
or  other  settlements  from  concerned 
interests  other  than  the  applicant  should 
be  included  to  demonstrate  support  for 
the  feasibility  of  the  project. 

•  In  the  ANA  project  narrative, 
"Resources  Available  to  the  Proposed 
Project",  the  applicant  should  describe 
any  specific  financial  circumstances 
that  may  impact  on  the  project.  Include 
such  circumstances  as  any  monetary  or 
land  settlements  made  to  the  applicant 
and  any  restrictions  on  the  use  of  those 
settlements.  When  the  applicant  appears 
to  have  other  resources  to  support  the 
proposed  project  and  chooses  not  to  use 
them,  the  applicant  should  explain  why 
it  is  seeking  ANA  funds  and  not  using 
these  resources  for  the  project. 

2.  Technical  Guidance 

•  Applications  that  were  not  funded 
under  a  previous  closing  date  may  be 
resubmitted.  However,  for  resubmission 
applicants  should  make  a  reference  to 
the  changes  or  reasons  for  not  making 
changes  in  their  current  ANA 
application  which  are  based  on  the 
ANA  panel  review  comments. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  score  the 
application  prior  to  its  submission,  in 
omler  to  gain  a  better  sense  of  the 
application's  quality  and  potential  ** 
competitiveness  in  the  ANA  review 
process. 

•  For  purposes  of  developing  em 
application,  applicants  should  plan  for 
a  project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  The  Administration  for  Native 
Americans  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency.  If  a  project  could  be 
supported  by  other  Federal  funding 
sources,  the  applicant  should  fully 
explain  its  reasons  for  not  pursuing 
other  Federal  funds  for  the  project. 

•  For  pmposes  of  this  annoimcement, 
ANA  is  using  the  Bureau  of  Indian 


Affairs'  list  of  federally  recognized 
Indian  Tribes  which  includes  nonprofit 
Alaska  Native  community  entities  or 
tribal  governing  bodies  (IRA  or 
traditional  Councils).  Other  federally 
recognized  Indian  Tribes,  which  are  not 
included  on  this  list  (e.g.,  those  Tribes 
that  have  been  recently  recognized  or 
restored  by  the  United  States  Congress), 
are  also  eligible  to  apply  for  ANA  funds. 

•  The  Administration  for  Native 
Americans  will  critically  evaluate 
applications  in  which  the  acquisition  of 
equipment  is  a  major  component  of  the 
Federal  share  of  the  budget.  Equipment 
is  tangible,  non-expendable  personal 
property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$5,000  or  month  per  unit.  During 
negotiation,  ANA  may  delete  such 
expenditiu^s  from  the  budget  of  an 
otherwise  approved  application,  if  not 
fully  justified  by  the  applicant  and 
deemed  not  appropriate  to  the  needs  of 
the  project. 

•  Applicants  are  encouraged  to 
request  a  legibly  dated  receipt  fix)m  a 
commercial  carrier  or  U.S.  Postal 
Service  as  proof  of  timely  mailing. 

3.  Grant  Administrative  Guidemce 

•  The  application's  Standard 
Form(SF)  424  must  be  signed  by  the 
applicant's  representative  authorized  to 
act  with  full  authority  on  behalf  of  the 
applicant. 

•  The  Administration  for  Native 
Americans  recommended  that  the  pages 
of  the  application  be  numbered 
sequentially  and  that  a  table  of  contents 
and  tabbing  of  the  sections  is  provided. 

•  The  Cover  Page  (included  in  the 
Kit)  should  be  the  first  page  of  an 
application,  followed  by  thetjne-page 
abstract. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  first 
page  of  the  SF  424,  Block  13,  not  the 
length  of  the  first  budget  period.  Should 
the  application  propose  one  length  of 
project  period  and  the  SF  424  specify  a 
conflicting  length  of  project  period, 
ANA  will  consider  the  project  period 
specified  on  the  SF  424  as  the  official 
request. 

•  Line  15a  on  the  SF  424  must  specify 
the  Federal  funds  requested  for  the  first 
Budget  Period,  not  the  entire  project 
period. 

•  Applicants  may  propose  up  to  a  17- 
month  project  and  budget  period  under 
Category  I  and  up  to  a  36-month  project 
period  under  Category  H. 

4.  Projects  or  Activities  That  Generally 
Will  Not  Meet  the  Purposes  of  This 
Aimouncement 

•  Core  administration  functions,  or 
other  activities,  which  essentially  ' 


support  only  the  applicant's  ongoing 
administrative  functions. 

•  Project  goals  which  are  not 
responsive  to  this  program 
announcement. 

•  Proposals  from  consortia  of  Tribes 
that  are  not  specific  with  regard  to 
support  from,  and  roles  of,  member 
Tribes.  ANA  expects  an  application 
from  a  consortium  to  have  goals  and 
objectives  that  will  create  positive 
impacts  and  outcomes  in  the 
commimities  of  its  members. 

•  Proposals  from  consortia  of  Tribes 
should  have  individual  objectives  that 
are  related  to  the  larger  goal  of  the 
proposed  project.  Project  objectives  may 
be  tailored  to  each  consortia  member, 
but  within  the  context  of  a  common  goal 
for  the  consortia.  In  situations  where 
both  tribal  consortia  and  a  Tribe  who 
belongs  to  the  consortia  receives  ANA 
funding,  ANA  expects  that  consortia 
groups  will  not  seek  funding  that 
duplicates  activities  being  conducted  by 
their  member  Tribes. 

•  Projects  that  will  not  be  completed, 
or  self-sustaining,  or  supported  by  other 
than  ANA  funds,  at  the  end  of  the 
project  period.  All  projects  funded  by 
ANA  must  be  completed,  or  self- 
sustaining  or  supported  with  other  than 
ANA  funds  at  the  end  of  the  project 
period.  "Completed"  means  that  the 
project  ANA  funded  is  finished,  and  the 
desired  result(s)  have  been  attained. 
"Self-sustaining"  means  that  a  project, 
will  continue  without  outside  resovuces 
or  project  generated  revenue. 
"Supported  by  other  than  ANA  funds" 
means  that  the-project  will  continue 
beyond  the  ANA  project  period,  but"  will 
be  supported  by  funds  other  than 
ANA'S. 

•  Renovation  or  alteration  unless  it  is 
essential  for  the  project.  Renovation  or 
alteration  costs  may  not  exceed  the 
lesser  of  $150,000  or  25  percent  of  the 
total  direct  costs  approved  for  the  entire 
budget  period. 

•  Projects  originated  and  designed  by 
consultants  who  provide  a  major  role  for 
themselves  in  the  proposed  project  and 
are  not  members  of  the  applicant 
organization.  Tribe  or  village. 

H.  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  10413) 

The  Program  Narrative  information 
collection  with  this  Program 
Announcement  is  approved  under 
0980-0204,  Expiration  Date  04/30/2003. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  29.5  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  reviewing  the 
collection  of  information.  An  agency 
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may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

/.  Receipt  of  Applications     ' 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
Section  E,  The  Application  Process.  The 
Administration  for  Native  Americans 
cannot  accommodate  transmission  of 
applications  by  fax  or  through  other 
electronic  media.  Therefore, 
applications  transmitted  to  ANA 
electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt.  Videotapes  and 
cassette  tapes  may  not  be  included  as 
part  of  a  grant  appUcation  for  panel 
review.  Applications  and  related 
materials  postmarked  after  the  closing 
date  will  be  classified  as  late. 

1.  Deadlines 

Mailed  applications  shall  be 
considered  as  meeting  an  annoimced 
deadline  if  they  are  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadhne  date  and  received  by 
ACF  in  time  for  the  independent  review. 
Applicants  are  cautioned  to  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  I*rivate  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  annoimced 
deadline  if  they  are  received  on  or 
before  the  deadline  date  or  postmarked 
on  or  before  the  deadline  date,  between 
the  hours  of  8  a.m.  and  4:30  p.m., 
Monday  through  Friday  {excluding 
Federal  holidays).  Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as  agreed. 

No  additional  material  will  be 
accepted,  or  added  to  an  application, 
unless  it  is  postmarked  by  the  deadline 
date. 

2.  Late  Applications 

Applications  that  do  not  meet  the 
criteria  above  are  considered  late 
applications.  ACF  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  ciurent  competition. 

3.  Extension  of  Deadlines 

The  Administration  for  Children  and 
Families  may  extend  an  application 
deadline  for  applicants  affected  by  acts 
of  God  such  as  floods  and  hvuricanes.  or 
when  there  is  a  widespread  disruption 
of  the  mails.  A  determination  to  extend 


or  waive  deadline  requirements  rests 
with  the  Chief  Grants  Management 
Officer. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number:  93.587  Promoting  the 
Survival  and  Continuing  Vitality  of  Native 
American  languages) 

Dated:  January  2,  2003. 
Quanah  Crossland  Stamps. 

Commissioner,  Administration  for  Native 

Americans. 

[FR  Doc.  03-817  Filed  1-14-03;  8:45  am] 

HLUNG  CODE  4184-01-M 


DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-01] 

Notice  of  Proposed  Infonnation 
Collection:  Comment  Request;  Title  I 
Property  Improvement  and 
Manufactured  Home  Loan  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  March  17, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410  or 
Wayne_Eddins@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vance  Morris,  Director,  Office  of  Single 
Family  Program  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW.. 
Washington,  DC  20410,  telephone  (202) 
708-2121  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
fi-om  members  of  the  public  and  affected 


agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collected  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  notice  also  Usts  the  following 
information: 

Title  of  Proposal:  Title  I  Property 
Improvement  &  Manufactured  Home 
Loan  Program. 

OMB  Control  Number,  if  applicable: 
2502-0328. 

Description  of  the  need  for  the 
information  and  proposed  use:  Title  I 
loans  are  made  by  private  sector  lenders 
and  insured  by  HUD  against  loss  from 
defaults.  HUD  uses  this  information  to 
evaluate  individual  lenders  on  their 
overall  program  performance.  The 
information  collected  is  also  used  to 
determine  claim  eligibility. 

Agency  form  numbers,  if  applicable: 
HUD-637.  646,  27029,  27030,  55013, 
55014,  56001,  56001MH,  56002, 
56002MH,  56004,  92802. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  infonnation 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  hours  needed  to  prepare  the 
information  collection  is  14,739;  the 
niunber  of  respondents  is  91,215 
generating  approximately  91,215  aimual 
responses;  the  frequency  of  response  is 
on  occasion;  and  the  estimated  time 
needed  to  prepare  the  responses  varies 
from  one  minute  to  one  hour. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995. 44  U.S.C,  chapter  35,  as  amended. 

Dated:  December  26,  2002. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 

Housing-Deputy  Federal  Housing 

Commissioner. 

[FR  Doc.  03-787  Filed  1-14-03;  8:45  am] 

WLUNG  CODE  4210-Z7-M 


Federal  Register / Vol.  68,  Np.  10 / Wednesday,  January  15,  2003 /Notices 


2067 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481 6-N-01  ] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Implementation  of  the  Housing  for 
Older  Persons  Act  of  1995 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  established 
under  the  final  rule  implementing  the 
Housing  for  Older  Persons  Act  of  1995 
(HOPA)  will  be  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
information  collection  requirement. 
DATES:  Comments  Due  Date:  March  17, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
thi3  proposed  information  collection 
requirement.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
CcMitrol  Nvunber  and  should  be  sent  to: 
Turner  Russell,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW.,  Room  5210, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Turner  Russell,  Director,  Enforcement 
Support  Division,  Office  of  Fair  Housing 
and  Equal  Opportunity,  Room  5208,  451 
7th  Street,  SW.,  Washington,  DC  20410, 
Telephone:  (202)  619-8041  (this  is  not 
a  toll-free  number).  Hearing  of  speech- 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8399. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  requirement  to 
the  OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (4) 
Minimize  the  burden  of  the  collection  of 


information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Title  of  Regulation:  24  GFR  Part  TOO. 
Implementation  of  the  Housing  for 
Older  Persons  act  of  1995;  final  rule. 

OMB  Control  Number,  if  applicable: 
2529-0046. 

Description  of  the  need  for  the 
information  and  proposed  use:  In  the 
Fair  Housing  Amendments  Act  of  1988 
(the  Act)  [42  U.S.C.  3601  et  seq.]. 
Congress  prohibited  discrimination  in 
the  sale  or  rental  of  housing  based  on 
familiar  status  (families  with  children 
under  18  years  of  age).  However,  at 
§  3607(b)(2)  of  the  act.  Congress 
exempted  3  categories  of  "housing  for 
older  persons"  firom  liability  for  familial 
status  discrimination:  (1)  Housing 
provided  under  any  State  or  program 
which  the  Secretary  of  HUD  determines 
is  specifically  designed  and  operated  to 
assist  elderly  persons;  (2)  housing 
intended  for,  and  solely  occupied  by, 
persons  62  years  of  age  or  older;  and  (3) 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit  ("55  or 
older"  housing).  In  December  1995, 
Congress  passed  the  "Housing  for  Older 
Persons  Act  of  1995  (HOPA)"  [Public 
Law  104-76).  The  HOPA  modified  the 
"55  or  older"  housing"  exemption 
provided  under  the  Act  by  eliminating 
the  requirement  for  "significant 
facilities  and  services  specifically 
designed  to  meet  the  physical  or  social 
needs  of  older  persons."  The  HOPA  still 
requires  that  at  least  80  percent  of  the 
occupied  imits  must  be  occupied  by  at 
least  one  person  who  is  55  years  of  age 
or  older;  and  that  housing  providers 
must  publish  and  adhere  to  policies  and 
procedures  that  demonstrate  the  intent 
to  provide  housing  for  persons  55  years 
of  age  or  older.  In  addition,  the  HOPA 
mandates  compliance  with  "rules 
issued  by  the  Secretary  for  verification 
of  occupancy,  which  shall  *   *   * 
provide  for  (age)  verification  by  reliable 
surveys  and  affidavits." 

The  final  rule  does  not  significantly 
increase  the  record  keeping  burden.  It 
describes  in  greater  detail  the 
documentation  that  HUD  will  consider 
when  determining  whether  or  not  a 
community  or  facility  qualifies  for  the 
"55  or  older"  housing  exemption. 
Further,  §  100.305(e)(5)  of  the  final  rule 
provides  a  non-extendible  one-year 
transition  period  (May  3,  1999-May  3, 
2000)  for  existing  communities  or 
facilities  that  wish  to  qualify  for  the  "55 
or  older"  housing  exemption.  An 
existing  community  or  ^cility  that  fails 


to  complete  the  transition  by  the 
expiration  of  that  period  must  stop 
reserving  vacant  units  for  "55  or  older" 
residents;  market  available  housing  to 
the  general  public  regardless  of  familial 
status;  and  rescind  all  policies, 
practices,  and  procedures  that 
discriminate  against  residents  with 
minor  children.  By  definition,  such 
communities  would  no  longer  need  to 
collect  or  maintain  occupancy/age 
verification  information  for  purposes  of 
the  "55  or  older"  housing  exemption. 

The  information  collection 
requirements  contained  in  §§  100.306 
and  100.307  of  the  final  rule  are 
necessary  to  satisfy  the  criteria  for  the 
"55  and  older"  housing  exemption 
under  the  HOPA.  The  information 
required  under  the  act,  the  HOPA,  and 
the  HOPA  final  rule  will  be  collected  in 
the  normal  course  of  business  in 
connection  with  the  sale,  rental,  or 
occupancy  of  dwelling  units  within  a 
"55  or  older"  housing  community  or 
facility.  The  statutory  and  regulatory 
requirement  to  publish  and  adhere  to 
age  verification  policies  and  procedures 
for  current  and  prospective  occupants  is 
the  usual  and  customary  practice  of  the 
"senior  housing"  industry  without 
regard  to  the  requirements  of  the  Act  or 
the  HOPA.  The  procedures  for  verif>'ing 
ages  of  current  residents  may  require  an 
initial  survey  and  periodic  review  iiad 
update  of  existing  records.  The  creation 
of  such  records  should  occur  in  the 
normal  course  of  sale  or  rental 
transactions  and  should  require 
minimal  time. 

Three  types  of  information  would  be 
collected  under  the  final  rule.  The 
publication  of  a  commimity's  housing 
policies  and  procedures  is  not 
confidential  by  nature  of  the  fact  that 
such  policies  and  procedures  must  be 
disclosed  to  current  and  prospective 
residents,  and  to  residential  real  estate 
professionals.  The  occupancy  survey 
results  must  be  available  for  public 
inspection.  The  survey  summary  need 
not  contain  confidential  information 
because  it  may  simply  indicate  the  total 
number  dwelling  units  occupied  by 
persons  55  years  of  age  or  older.  The 
supporting  age  verification  records  may 
contain  some  private  information, 
which  would  be  protected  from 
disclosure  unless  the  community  or 
facility  claims  the  "55  or  older"  housing 
exemption  as  a  defense  to  a 
jurisdictional  familial  status 
discrimination  complaint  filed  with 
HUD. 

HUD's  Office  of  Fair  Housing  and 
Equal  Opportunity  will  only  request 
disclosure  of  this  information  by  a 
housing  provider  when  HUD 
investigates  a  jurisdictional  familial 


2068 


Federal  Register/ Vol.  68.  No.  10/ Wednesday.  January  15.  2003 /Notices 


status  discrimination  complaint,  and  the 
housing  provider  claims  the  "55  or 
older"  housing  exemption  as  an 
affirmative  defense  to  the  complaint. 

Agency  form  numbers(s).  if 
applicable:  None. 

Members  of  affected  public:  Both  the 
HOPA  and  the  HOPA  final  rule  require 
that  small  businesses  and  other  small 
entities  that  operate  housing  intended 
for  occupancy  by  persons  55  years  of 
age  or  older  to  routinely  collect  and 
update  age  verification  information 
.  necessarv'  to  meet  the  eligibility  criteria 
for  the  "55  or  older"  housing 
exemption.  The  record  keeping 
requirements  are  the  responsibility  of 
the  housing  provider  that  wishes  to 
qualify  for  the  exemption. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  the  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  information 
collection  requirements  of  the  HOPA 
final  rule  are  the  responsibility  of  the 
community  or  facility  that  claims 
eligibility  for  the  "55  or  older"  housing 
exemption  provided  under  the  HOPA. 
Since  the  HOPA  does  not  require  HUD 
certification  or  registration  for  "55  or 
older"  communities  or  facilities,  it  is 
difficult  to  estimate  the  number  of 
communities  or  facilities  that  intend  to 
collect  this  information  in  order  to 
qualify  for  the  exemption.  When  the 
proposed  rule  was  published  for  public 
comment  in  January  1997,  HUD 
estimated  that  approximately  1,000 
communities  or  facilities  would  seek  the 
exemption.  HUD  also  estimated  that  the 
occupancy/age  verification  data  would 
require  routine  updating  with  each  new 
housing  transaction  within  the 
community  or  facility,  and  that  the 
number  of  such  transactions  per  year 
might  vary  significantly  depending  on 
the  size  and  nature  of  the  community. 
HUD  estimated  the  average  number  of 
housing  transactions  per  year  at  "10  per 
community."  HUD  concluded  that  the 
publication  of  policies  and  procedures 
..*   *   *jg  likely  to  be  a  one-time  event 
and  in  most  cases  will  require  no 
additional  burden  beyond  what  is  done 
in  the  normal  course  of  business.  The 
estimated  total  annual  burden  for  the 
three  collections  is  5,500  hours." 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  34,  as  amended. 

Dated:  January  8,  2003. 
Diana  Ortiz, 

Director.  Office  of  Enforcement. 

[FR  Doc.  03-788  Filed  1-14-03:  8:45  am] 

BILUNG  CODE  4210-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Blackstone  River  Valley  National 
Heritage  Corridor  Commission;  Notice 
of  Bimonthly  Meeting 

Notice  is  hereby  given  in  accordance 
with  section  552b  of  Title  5,  U.S.C,  that 
a  meeting  of  the  John  H.  Chafee 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday,  February  6,  2003. 

The  Commission  was  established 
pursuant  to  Pub.  L.  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  ah 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  4  p.m.  at 
the  Corporate  Offices  of  Gateway 
Healthcare,  Inc.  located  at  249  RooseveU 
Ave.,  Second  Floor  Board  Conference 
Room,  in  Pawtucket,  RI  for  the 
following  reasons: 

1.  Approval  of  Minutes. 

2.  Chairman's  Report. 

3.  Executive  Director's  Report. 

4.  Financial  Budget. 

5.  Public  Input. 

It  is  anticipated  that  about  twenty-five 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Michael  Creasey,  Executive  Director, 
John  H.  Chafee,  Blackstone  River  Valley 
National  Heritage  Corridor  Commission, 
One  Depot  Square,  Woonsocket,  RI 
02895,  Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Michael 
Creasey,  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 

Michael  Creasey, 

Executive  Director  BRVNHCC. 

|FR  Doc.  03-799  Filed  1-14-03;  8:45  am) 

BILLING  CODE  4310-RK-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 


to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  February 
14, 2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Larry  P.  Carlson,  N. 
Muskegon,  MI,  PRT-066199 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  Irom  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Joseph  F,  Hickey, 
Milwaukee,  WI,  PRT-066094 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Philip  L.  Rank,  Westfield, 
WI,  PRT-061812 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
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for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  R.  Vaughn  Gourley,  Las 
Vegas,  NV,  PRT-066213 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Wayne  R.  La  Pierre,  Vienna, 
VA,  PRT-066214 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
far  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Lost  Creek  Animal 
Sanctuary  Foundation,  Mound  Valley, 
KS,  PRT-062377,  062378,  and  063083 

The  applicant  requests  a  permit  to 
export,  re-export,  and  re-import  captive- 
born  tiger  [Panthera  tigris)  and  captive- 
bom  African  leopard  (Panthera  pardus) 
tot/from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three-year 
period. 

Applicant:  Gianni  Mattiolo  c/o  Lost 
Creek  Animal  Sanctuary  Foundation, 
Mound  Valley,  KS,  PRT-063335  and 
064068 

The  applicant  requests  a  permit  to 
export,  re-export,  and  re-import  captive- 
born  tiger  (Panthera  tigris)  and  captive- 
born  African  leopard  (Panthera  pardus) 
to/from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three-year 
period. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  Part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
fotr  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 


requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Applicant:  Raymond  Mancuso,  Jupiter, 
FL,  PRT-066169 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Lancaster 
Soundpolar  bear  population  in  Canada 
for  personal  use. 

Applicant:  James  F.  Mitchell,  Newhall, 
CA,  PRT-064772 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Southern 
Beaufort  Sea  polar  bear  population  in 
Canada  for  personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  0MB  through  March  31,  2004, 
0MB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  cmrent  valid  OMB 
control  number. 

Dated:  December  20,  2002. 
Charles  S.  Hamilton, 

Senior  Permit  Biologist,  Brancii  of  Permits, 
Division  of  Management  Auttiority. 
[FR  Doc.  03-837  Filed  1-14-03;  8:45  am) 
BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
meunmals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  February 
14,  2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 


Room  700,  Arlington,  Virginia  22203;    . 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104.     .^ 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Matson's  Laboratory,  LLC, 
MiUto%vn,  MT,  PRT-065981 

The  applicant  requests  a  permit  to 
import  teeth  collected  from  wood  bison 
(Bison  bison  athabascae)  in  the 
Mackenzi  Sanctuary  herd,  from  the 
Department  of  Renewable  Resources, 
Government  of  the  Northwest 
Territories,  Canada,  for  the  purpose  of 
scientific  research.  This  notification 
covers  activities  conducted  by  the 
applicant  over  a  period  of  5  years. 

The  U.S.  Fish  and  Wildlife  Service    ' 
has  information  collection  approval 
fromDMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  persqn  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  December  27,  2002. 
Charles  S.  Hamilton, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

|FR  Doc.  03-838  Filed  1-14-03;  8:45  am) 

BILUNG  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/ or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  February 
14,  2003. 
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ADDRESSES:  Documents  and  other 
information  submittedwith  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Thomas  Productions,  Inc., 
Las  Vegas,  NV.,  PRT-066158  and 
066159. ' 

The  applicant  requests  permits  to 
export,  re-export,  and  re-import  two 
captive-bojn  tigers  (Panthera  tigris)  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three-year 
period. 

/^pp/icanf:  The  Peregrine  Fund,  Boise, 
ID..PRT-065258. 

The  applicant  requests  a  permit  to 
import,  export,  and  re-export  multiple 
shipments  of  biological  samples  from 
wild,  captive-held,  and/or  captive  born 
endangered  species  of  the  order 
Falconiformes  and  Strigiformes  from 
worldwide  sources,  for  the  purpose  of 
scientific  research.  No  animals  can  be 
intentionally  killed  for  the  purpose  of 
collecting  specimens.  Any  invasively 
collected  samples  can  only  be  collected 
by  trained  personnel.  This  notification 
covers  activities  conducted  by  the 
applicant  over  a  period  of  five  years. 
The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31.  2004, 
OMB  Control  Number  1018-0093. 
Federal  agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 


Dated:  January  3,  2003. 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits. 

Division  of  Management  Authority. 

|FR  Doc.  03-839  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  4310-55-P 


Dated:  December  20.  2002. 
Charles  S.  Hamilton, 

Senior  Permit  Biologist.  Branch  of  Permits, 

Division  of  Management  Authority. 

|FR  Doc.  03-840  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  issuance  of  permit  for 

marine  mammals. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Service  Regulations  Committee 
Meeting 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  for  these 
applications  are  available  for  review  by 
any  party  who  submits  a  written  request 
to  "the  U.S.  Fish  and  Wildlife  Service. 
Division  of  Management  Authority, 
4401  North  Fairfax  Drive,  Room  700. 
Arlington,  Virginia  22203;  fax  (703) 
358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  (703)  358-2104. 
SUPPLEMENTARY  INFORMATION:  On 
September  10,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  57445),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Ken  Vorisek  for  a  permit  (PRT- 
061106)  to  import  one  polar  bear  (Ursus 
maritimus)  sport  hunted  from  the 
Northern  Beaufort  Sea  polar  bear 
population,  Canada,  for  personal  use. 

Notice  is  hereby  given  that  on 
December  13,  2002,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

On  October  7,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  62490),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  James  Leroy  Scull,  Jr.  for  a  permit 
(PRT-061116)  to  import  one  polar  bear 
[Ursus  maritimus]  sport  hunted  from  the 
Lancaster  Sound  polar  bear  population, 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on 
December  12.  i2002,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 


SUMMARY:  The  Fish  and  Wildlife  Service 
(hereinafter  Service)  will  conduct  an 
open  meeting  on  January  23,  2003,  to 
identify  and  discuss  preliminary  issues 
concerning  the  2003-04  migratory  bird 
hunting  regulations. 

DATES:  The  meeting  will  be  held  January 
23.  2003. 

ADDRESSES:  The  Service  Regulations 
Committee  will  meet  at  the  Arlington 
Square  Building,  U.S.  Fish  and  Wildlife 
Service.  4401  North  Fairfax  Drive,  Room 
200  A/B.  Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Millsap.  Chief.  Division  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  MBSP-4107-ARLSQ,  1849 
C  Street.  NW.,  Washington,  DC  20240, 
(703)  358-1714. 

SUPPLEMENTARY  INFORMATION: 

Representatives  from  the  Service,  the 
Service's  Migratory  Bird  Regulations 
Committee,  and  Flyway  Council 
Consultants  will  meet  on  January  23, 
2003,  at  8:30  a.m.  to  identify 
preliminary  issues  concerning  the  2003- 
04  migratory  bird  hunting  regulations 
for  discussion  and  review  by  the  Flyway 
Councils  at  their  March  meetings. 

In  accordance  with  Departmental 
policy  regarding  meetings  of  the  Service 
Regulations  Committee  attended  by  any 
person  outside  the  Department,  these 
meetings  are  open  to  public  observation. 
Members  of  the  public  may  submit 
written  comments  on  the  matters 
discussed  to  the  Director. 

Dated:  January  7.  2003.. 
Thomas  O.  Melius, 
Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

|FR  Doc.  03-836  Filed  1-14-03;  8:45  am) 
BILUNG  CODE  431fr-65-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management   " 

[WO-350-1430-PF-01-24  1A 

Extension  of  Approved  Information 
Collection,  0MB  Approval  Number 
1004-0188 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  and  request  for 
CDDunents. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM)  is 
requesting  the  Office  of  Management 
and  Budget  (OMB)  to  extend  an  existing 
approval  to  collect  information  from  ■ 
individuals  who  request  rights-of-way 
on  public  lands  that  BLM  administers 
under  the  regulations  43  CFR  part  2800 
and  43  CFR  part  2880.  The  nonform 
information  under  43  CFR  part  2800  and 
43  CFR  part  2880  will  allow  BLM  to: 

(1)  Process  plans  of  development  for 
complex  right-of-way  projects; 

(2)  Review  and  file  location  and     • 
project  maps; 

(3)  Adjudicate  applications  for 
reductions  in  cost  recovery  fees; 

(4)  Properly  assess  rents  on 
commimication  site  rights-of-way; 

(5)  Determine  whether  or  not 
applicants  are  qualified  to  hold  right-of- 
way  grants;  and 

(6)  Determine  the  amount  of  fees  that 
the  applicants  or  grant  holders  owe  the 
United  States. 

DATES:  You  must  submit  your  comments 
to  BLM  at  the  address  below  on  or 
before  March  17,  2003.  BLM  will  not 
necessarily  consider  any  comments 
received  after  the  above  date. 
ADDRESSES:  You  may  mail  comments  to: 
Regulatory  Affairs  Group  (630),  Bureau 
of  Land  Management,  Mailstop  401LS, 
1849  C  Street.  NW.,  Washington,  DC 
20240. 

You  may  send  comments  via  Internet 
to:  WOComment@blm.gov.  Please 
include  "ATTN:  1004-0188"  and  your 
name  and  retiu-n  address  in  your 
Internet  message. 

You  may  deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401,  1620 
L  Street,  NW.,  Washington,  DC. 

All  comments  will  be  available  for 
public  review  at  the  L  Street  address 
during  regular  business  hours  (7:45  a.m. 
to  4:15  p.m.)  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Alz'ata  L.  Ransom,  Realty 
Use  Group, on  (202) 452-7772 
((Commercial  or  FTS).  Persons  who  use 
a  telecommunication  device  for  the  deaf 


(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  on  1-800-877- 
8330,  24  hours  a  day,  seven  days  a 
week,  to  contact  Ms.  Ransom. 
SUPPLEMENTARY  INFORMATION:  5  CFR 
1320.12(a)  requires  that  we  provide  a 
60-day  notice  in  the  Federal  Register 
concerning  a  collection  of  information 
to  solicit  comments  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(b)  The  acciuacy  of  our  estimates  of 
the  information  collection  burden, 
including  the  validity  of  the 
methodology  and  assumptions  we  use; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
collected;  and 

(d)  Ways  to  minimize  the  information 
collection  burden  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

BLM  needs  the  information  to 
administer  its  right-of-way  program. 
Title  V  of  the  Federal  Land  Policv  and 
Management  Act  of  1976  (FLPMA) 
authorizes  the  Secretary  of  the  Interior 
to  issue  and  renew  rights-of-way 
through  public  lands  under  its 
jurisdiction.  These  rights-of-way  uses 
are  reservoirs,  ditches,  pipes  and 
pipelines,  electrical  general  and 
transmission  systems,  commimication 
systems,  roads,  airways,  and  livestock 
driveways.  BLM  requires  each  right-of- 
way  grant  holder  to  reimburse  for  all 
reasonable  administrative  costs  to 
process  an  application  and  monitor  the 
right-of-way  grant  in  accordance  with 
section  504(g). 

Section  28  of  the  Mineral  Leasing  Act 
of  1920  (MLA),  as  amended,  30  U.S.C. 
185  et  seq.,  authorizes  the  Secretary  of 
the  Interior  to  issue  right-of-way  grants 
through  public  lands  to  transport  oil, 
gas,  synthetic  liquid  or  gaseous  fuels  or 
other  refined  products.  The  Act  also 
allows  for  temporary  use  permits  to 
supplement  each  oil  and  gas  pipeline 
grant  to  construct,  operate,  maintain  and 
terminate  the  pipeline,  and  to  protect 
public  health  and  safety.  BLM  requires 
right-of-way  permit  holders  to 
reimburse  for  actual  costs  to  process 
application  for  oil  and  gas  pipeline 
grants  under  paragraph  (f)  of  section  28. 

The  nonform  information  in  the 
regulations  under  43  CFR  part  2800  and 
43  CFR  part  2880  authorizes  BLM  to 
collect  this  information  to  administer 
the  rights-of-way  program.  Without  this 
information,  BLM  would  not  be  able  to 


properly  administer  its  right-of-way 
program. 

Based  upon  BLM  experience  and 
recent  tabulations  of  activity,  we 
process  approximately  5,066 
applications  each  year.  Depending  on 
the  complexity  of  the  applications  for 
rights-of-way,  responses  vary  from  8  to 
40  hours  to  complete.  The  estimated 
nurtiber  of  responses  per  year  is  5,066. 
The  estimated  total  annual  burden  is 
126,650  hours. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Dated:  January  8.  2003. 
Michael  H.  Schwartz. 

Bureau  of  Land  Management,  Information 

Collection  Clearance  Officer. 

[FR  Doc.  03-776  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  4310-S4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WC>-320-1990-FA-24  1A] 

Extension  of  Approved  Information 
Collection,  OMB  Approval  Number 
1044-0114 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1994,  the 
Bureau  of  Land  Management  (BLM)  is 
requesting  the  Office  of  Management 
and  Budget  (OMB)  to  extend  an  existing 
approval  to  collect  information  from 
owners  of  unpatented  claims,  mill  sites, 
and  tunnel  sites.  BLM  uses  Forms  3830- 
2  and  3830-3  to  collect  this  information  . 
to: 

(1)  Record  such  claims  and  sites; 

(2)  Determined  the  land  status  at  the 
time  of  location; 

(3)  Collect  annual  maintenance  and 
location  fees; 

(4)  Process  Waivers  of  annual  fees; 

(5)  Process  annual  affidavits  of  labor 
or  notices  of  intent  to  hold  a  mining 
claim  or  site; 

(6)  Process  requests  for  deferments 
from  assessment  work; 

(7)  Process  transfers  of  interest;  and 

(8)  Adjudicate  such  claims  and  sites; 
The  regulations  under  43  CFR  part 

3830-3833,  3840-3843,  3850-3852 
authorized  BLM  to  collect  the  above 
information  to  manage  the  general 
mining  law  activities  on  public  lands. 
DATES:  You  must  submit  your  comments 
to  BLM  at  the  address  below  on  or 
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before  March  17,  2003.  BLM  will  not 
necessarily  consider  any  comments 
received  aifter  the  above  date. 
ADDRESSES:  You  may  mail  comments  to: 
Regulatory  Affairs  Group  (630),  Bureau 
of  Land  Management,  Mailstop  401LS, 
1849  C  Street,  NW.,  Washington  DC 
20240. 

You  may  send  comments  via  Internet 
to:  WOComnient@blm.gov.  Please 
include  "ATTN:  1004-0114"  and  your 
name  and  return  address  in  your 
Internet  message. 

You  may  deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401, 1620 
L  Street,  NW.,  Washington,  DC. 

All  conmients  will  be  available  for 
public  review  at  the  L  Street  address 
during  regular  business  hours  (7:45  a.m. 
to  4:15  p.m.)  Monday  through  Friday. 
FOB  FURTHER  INFORI«ATK)N  CONTACT:  You 
may  contact  Roger  A.  Haskins  on  (202) 
452-0372  (Commercial  or  FTS).  Persons 
who  use  a  telecommunication  device  for 
the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  on  1- 
800-877-8330,  24  hours  a  day,  seven 
days  a  week,  to  contact  Mr.  Haskins. 
SUPPLEMENTARY  INFORMATION:  5  CFR 
1320.12(a)  requires  that  we  provide  a 
60-day  notice  in  the  Federal  Register 
concerning  a  collection  of  information 
to  solicit  comments  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(b)  The  accuracy  of  our  estimates  of 
the  information  collection  burden, 
including  the  validity  of  the 
methodology  and  assumptions  we  use; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
collected;  and 

(d)  Ways  to  minimize  the  information 
collection  burden  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.       , 

The  Federal  Land  Policy  and 
Management  Act  of  1976,  30  U.S.C.  28f 
(Pub.  L.  105-277),  and  the  regulations 
under  43  CFR  parts  3830-3833,  3840- 
3843,  3850-3852  authorizes  BLM  to 
collect  information  from  owners  of 
unpatented  claims,  mill  sites  and  timnel 
sites  to  manage  the  general  mining  law 
activities  on  public  lands. 

BLM  uses  Form  3830-2  (Maintenance 
Fee  Waiver)  to  collect  the  infonnation  to 
waive  the  $100  annual  maintenance  fee 
that  owners  of  unpatented  mining 
claims,  mill  sites,  and  tunnel  sites  must 
•     pay.  The  owners  of  unpatented  mining 


claims,  mill  sites,  and  timnel  sites  must 
submit  the  following  information  to 

BLM: 

(1)  The  mining  claims  names  and 
BLM  serial  numbers; 

(2)  A  declaration  that  the  owners  own 
or  have  interest  in  10  or  fewer  claims  or 
sites; 

(3)  A  declaration  of  compliance  with 
the  assessment  work  requirements; 

(4)  The  names  and  addresses  of  all 
ovmers  of  the  claims  and  sites;  and 

(5)  The  owners'/agents'  signatures. 
BLM  uses  Form  3830-3  (Notice  of 

Intent  to  Locate  A  Lode  or  Placer 
Mining  Claim(s)  and/or  A  Tuimel  Site(s) 
and  Lands  Patented  Under  the  Stock 
Raising  Homestead  Act  of  1916, 
amended  to  collect  information  on  an 
applicant  who  files  a  notice  of  intent  to 
locate  or  explore  for  a  mining  claim  or 
tunnel  site.  The  applicant  must  submit 
the  following  information  to  BLM: 

(1)  The  name  and  mailing  address  of 
the  applicant  filing  the  notice  of  intent 
to  locate  OT  explore  for  a  mining  claim 
or  tunnel  site; 

(2)  A  legal  land  description  of  the 
lands  which  the  notice  of  intent  vvriU 
apply; 

(3)  A  brief  description  of  the  proposed 
mineral  activities; 

(4)  A  map  and  legal  land  description 
of  lands  subject  to  mineral  exploration; 

(5)  The  name,  address,  and  phone 
niunber  of  the  person  managing  the 
activities;  and 

(6)  The  dates  the  activities  will  take 
place. 

BLM  uses  the  information  on 
recording  claims,  annual  assessment 
work,  notice  of  intent  to  hold,  and 
transfer  of  interest  to: 

(1)  Determine  the  number  and 
location  of  unpatented  mining  claims, 
mill  sites  and  tunnel  sites  located  on 
Federal  lands  to  assist  in  the  surface 
management  of  these  lands  and  any 
minerals  found  there; 

(2)  Remove  any  cloud  on  the  title  to 
those  lands  due  to  abandoned  mining 
claims; 

(3)  Provide  information  as  to  the 
location  of  active  claims;  and 

(4)  Keep  informed  of  transfers  of 
interest  and  ownership. 

Without  this  information,  BLM  could 
not  protect  the  rights  of  surface  and 
mineral  owners.  Also,  the  Govenmient's 
ability  to  locate,  control,  and  manage 
surface  disturbance  is  compromised. 

Based  upon  BLM  experience,  the 
public  reporting  information  collection 
burden  takes  eight  minutes  per 
response.  The  respondents  are  owners 
of  unpatented  mining  claims,  mill  sites, 
and  tunnel  sites  located  on  public  lands 
and  individuals  or  organizations  who 
seek  to  explore  for  or  locate  a  mining 


claim.  The  estimated  number  of 
responses  per  year  is  236,852  and  the 
total  annual  burden  is  31,580  hours. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Dated:  January  9,  2003. 
Michael  H.  Schwartz. 
Bureau  of  Land  Management,  Information 
Collection  Clearance  Officer. 
[FR  Doc.  03-777  Filed  1-14-03;  8:45  am] 

BHJJNG  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-310-1820-AE] 

Resource  Advisory  CouncH  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Northeast  California  Resource  Advisory 
Coutncil,  Susanville,  California. 
ACTION:  Notice  of  meeting  date  change. 


SUMMARY:  P\u-suant  to  the  authorities  in 
the  Federal  Advisory  Conmiittees  Act 
(Pub.  L.  92-463)  and  the  Federal  Land 
Policy  and  Management  Act  (Pub.  L. 
94-579),  the  U.S.  Bureau  of  Land 
Management's  Northeast  California 
Resource  Advisory  Council  will  meet 
Thursday  and  Friday,  Feb.  27  and  28, 
2003,  at  the  BLM's  Eagle  Lake  Field 
Office,  2950  Riverside  Dr..  Susanville, 
CA.  The  meeting  date  is  changed  firom 
an  earlier  aimounced  date  of  January  9 
and  10,  2003. 

SUPPLEMENTARY  INFORMATION:  The 
original  meeting  notice  was  published 
in  the  Federal  Register  on  December  9, 
2002  (Vol.  67,  No.  236,  page  72969). 
Details,  including  the  meeting  location, 
starting  time  and  agenda  items,  are 
unchanged  from  that  publication. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Burke.  Alturas  Field  Manager,  at  (530) 
233-4666. 

Joseph  J.  Fontana. 

Public  Affairs  Officer. 

[FR  Doc.  03-784  Filed  1-14-03;  8:45  am) 

BILUNG  CODE  4310-40-P 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearings  of  the  Judicial  Conference 
Advisory  Committees  on  Rules  of 
Bankruptcy  and  Criminai  Procedure, 
and  Rules  of  Evidence 

AGENCY:  Advisory  Committees  on  Rules 
of  Bankruptcy  and  Criminal  Procedure. 
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and  Rules  of  Evidence,  Judicial 
Conference  of  the  United  States. 
ACTION:  Notice  of  cancellation  of  two 
open  hearings  and  rescheduling  of  one 
open  hearing. 

SUMMARY:  The  following  public  hearings 
on  proposed  rules  amendments  have 
been  canceled: 

•  Bankruptcy  Rules  in  Washington, 
DC.,  on  January  24,  2003;  and 

•  Criminal  Rules  in  Atlanta,  Georgia, 
on  January  31,  2003. 

The  public  hearing  on  proposed 
amendments  to  the  Evidence  Rules, 
originally  scheduled  for  January  27, 
2003,  has  been  rescheduled  for  April  25, 
2003,  in  Washington,  DC.  Original 
notice  of  hearings  appeared  in  the 
Federal  Register  of  August  23,  2002. 

Notice  of  Open  Hearings 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  One  Columbus 
Circle,  NE.,  Washington,  DC  20544. 
telephone  (202)  502-1820. 

Dated:  January  9,  2003. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  03-835  Filed  1-14-03;  8:45  am) 
aUJNG  CODE  2210-55-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  July  29,  2002,  and 
published  in  the  Federal  Register  on 
August  19,  2002,  (67  FR  53810),  Abbott 
Laboratories,  1776  North  Centennial 
Drive,  McPherson,  Kansas  67460-1247, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
remifentanil  (9739),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  import  the 
remifentanil  to  manufacture  Ultiva  for 
the  U.S.  market. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a]  and  determined  that  the 
registration  of  Abbott  Laboratories  to 
import  remifentanil  is  consistent  with 
the  public  interest  and  with  United 
States  obligations  under  international 
treaties,  conventions,  or  protocols  in 
effect  on  May  1, 1971,  at  this  time.  DEA 
has  investigated  Abbott  Laboratories  on 
a  regidar  basis  to  ensure  that  the 
company's  continued  registration  is 


consistent  with  the  public  interest.  This 
investigation  included  inspection  and 
testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  section  1008(a)  of 
the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  regulations,  section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dated:  December  13,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  03-769  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances  Notice  of  Registration 

By  Notice  dated  Jime  10,  2002,  and 
published  in  the  Federal  Register  on 
June  20,  2002.  (67  FR  42059).  Celltech 
Manufacturing  CA,  Inc.,  3501  West 
Garry  Avenue,  Santa  Ana,  California 
92704,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  methylphenidate 
(1724),  a  basic  class  of  controlled 
substance  listed  in  Schedule  11. 

The  firm  plans  to  manufacture  the 
listed  controlled  substance  to  make 
finished  dosage  forms  for  distribution  to 
its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Celltech  Manufacturing 
CA,  Inc.  to  manufacture  the  listed 
controlled  substance  is  consistent  with 
the  public  interest  at  this  time.  DEA  has 
investigated  Celltech  Manufacturing  CA, 
Inc.  on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  system,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 


the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacture  of  the  basic  class  of    • 
controlled  substance  listed  above  is  , 
granted. 

Dated:  December  13,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  03-768  Filed  1-14-03:  8:45  am) 
BILUNG  CODE  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  June  7.  2002.  and   . 
published  in  the  Federal  Register  on 
June  20.  2002,  (67  FR  42059),  National 
Center  for  Development  of  Natural 
Products,  The  University  of  Mississippi, 
135  Coy  Waller  Lab  Complex, 
University,  Mississippi  38677,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  controlled  substances  listed  below: 


Drug 

Schedule 

Marihuana  (7360)  

1 

Tetrahydrocannabinols  (7370)  

1 

The  firm  plans  to  bulk  manufacture 
for  product  development. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  National  Center  for 
Development  of  Natural  Products  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  This  determination 
was  based  on,  among  other  things,  . 
DEA's  on-site  investigation  of  the 
National  Center  for  Development  for 
Natural  Products.  The  investigation 
included  inspection  and  testing  of  the 
applicant's  qualifications  and 
experience,  verification  of  the 
applicant's  compliance  with  state  and 
local  laws,  and  a  review  of  the  firm's 
background  and  history.  DEA  has 
further  determined  that  the  registration 
will  be  consistent  with  United  States 
obligations  under  international  treaties. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
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controlled  substances  listed  above  is 
granted. 

Dated:  December  13,  2002. 
-  Laura  M.  Nagel, 
Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  03-767  Filed  1-14-03;  8:45  am) 
BiUJNG  CODE  441(H)»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  June  24,  2002.  and 
published  in  the  Federal  Register  on 
July  10,  2002.  (67  FR  45765),  Roche 
Diagnostics  Corporation.  9115  Hague 
Road.  Indianapolis,  Indiana  46250, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


1301.34,  the  above  firnris  granted 
registration  as  an  importer  of  the  basis* 
classes  of  controlled  substances  listed 
above. 

Dated:  December  13.  2002. 
Laura  M.  Nagei, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
IFR  Doc.  03-771  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  4410-09-M 


Drug 


Lysergic  acid  diethylamide  (7315) 

Tetrahydrocanabirrols  (7370)  

Alphamethadol  (9605)  

Cocaine  (9041) 

Benzoylecgonine  (9180) 

Mettiadone  (9250) 

Morphine  (9300)  


Schedule 


Dated:  December  13,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  03-770  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  4410-(»-M 


The  firm  plans  to  import  the  listed 
controlled  substances  to  manufacture 
controlled  substances  for  use  in  drug 
abuse  testing  kits. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Roche  Diagnostics 
Corporation  to  import  listed  controlled 
substances  is  consistent  with  the  public 
interest  and  with  United  States 
obligations  imder  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  DEA  has 
investigated  Roche  Diagnostic 
Corporation  on  a  regular  basis  to  ensure 
that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigation  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  section  1008(a)  of  the 
Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 


DEPARTME^fT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  July  12,  2002,  and 
published  in  the  Federal  Register  on 
August  6.  2002,  (67  FR  50899),  Stepan 
Company,  Natural  Products  Department, 
100  W.  Hunter  Avenue,  Maywood,  New 
Jersey  07607,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  coca  leaves  (9040),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  II. 

The  firm  plans  to  import  the  coca 
leaves  to  manufacture  bulk  controlled 
substance. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Stepan  Company,  Natural 
Products  Department  to  import  coca 
leaves  is  consistent  with  the  public 
interest  and  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  DEA  has 
investigated  Stepan  Company,  Natural 
Products  Department  on  a  regular  basis 
to  ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  This  investigation  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  section  1008(a)  of 
the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 


DEPARTMENT  OFUVBOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibiltty  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  December,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production  of  such  firm  or 
subdivision. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-41.888  &  A;  Jasper  Cabinet  Co., 
Jasper,  IN  and  Ferdinand,  IN 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  ^t  the 
firm. 
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TA-W-^1,428:  Zenith  Dye  and  Finishing 

Corp.,  Paterson,  NJ 
The  investigation  revealed  that 
criterion  (aJ(2){A)  (l.C)  (hicreased 
imports)  and  (a)(2)(B)(II.  C.l)  (Has 
shifted  production  to  a  country  not 
trader  the  free  trade  agreement  with  the 
US)  have  not  been  met. 
TA~W~50,060:  GKN  Sinter  Metals, 

Gallipolis,  OH 
The  investigation  revealed  that 
criterion  (a)(2)(A)  (l.C.)  (Increased 
imports)  and  (a)  (2)(B)  (II.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 
TA-W-50, 1 42;  Midas  International 

Corp.,  Muffler  Corp.  of  American 

Div.,  Hartford,  WI 
TA-W-50. 013;  Georgia-Pacific  Corp., 

OSB  Plant,  Baileyville,  ME 
The  workers  firm  does  not  produce  an 
•  article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-50,211;  Trigon  Engineering  Co., 

Little  Rock,  AR 
TA-W-42,012;  ACS,  Inc.,  Phoenix,  AZ 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  The 
workers'  firm  (or  subdivision)  is  not  a 
supplier  or  downstream  producer  for 
trade-affected  companies. 
TA-W-50,262;  Engineered  Polymers 

Corp.,  a  Subsidiary  of  GBR  Holding 

Corp.,  Formerly  a  Subsidiary  of 

Cookson  Investments,  a  Subsidiary 

of  Cookson  Group  PLC,  Mora,  MN 

AfiSrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
7^-1^-42,308;  Shipping  Systems,  Inc.,  a 

Subsidiary  of  Bancroft  Bag,     . 

Crossett,  AR:  October  2,  2001. 
TA-W-42,200;  Multi-Tool,  Inc., 

Saegertown,  PA:  August  27,  2001. 
TA-W-A1,840;  Corbin,  LTD,  Huntington. 

WV:  June  21,  2001. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  Section  222  have 
been  met. 
TA-W-50, 178;  Evanite  Fiber  Corp.,  a 

Subsidifir}'  of  Hollingsworth  &■  Vose 

Co..  Hardboard  Div..  Corvallis.  OR: 

November  2.  2001. 
TA-W-50.089;  E-Mu  Systems,  Scots 

Valley,  CA:  November  5,  2001. 
TA-W-50, 144;  Saint-Gobain  Abrasives. 

Flowery  Branch,  GA:  November  12, 

2001. 
TA-W-50,295;  Vaughan  Furniture  Co., 

Galax,  VA:  November  6,  2001. 


TA-W-50, 146;  Tetra  Tool  Company. 

Erie,  PA:  November  12,  2001. 
TA-W-50,400;  Staktek  Group  LP., 

Austin,  TX:  December  13,  2001. 
TA-W-50.214:  Arvin/Meritor.  Oshkosh 

Facility,  Oshkosh,  WI:  November 

27,  2001. 
TA-W-50,195;  Zsml  Corp.,  Pacoima, 

CA:  November  14,  2001. 
TA-W-50.176;  Idaho  Circuit  Technology 

Corp.,  Glenns  Ferry.  ID:  November 

22,2001. 
TA-W-50,174;  Burgess  Norton 

Manufacturing  Co.,  Div.  ofAmsted 

Industries,  Muskegon,  MI: 

November  9,  2001. 
TA-W-50,145;  Ardco  Holdings,  Inc., 

Formerly  Anthony  International, 

Scottsboro,  AL:  November  19,  2001. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  Section  222  have 
been  met. 
TA-W-50,277;  Heico-Ohmite,  LLC. 

Skokie,  IL:  December  3,  2001. 
TA-W-50,113;  Fleming  Lumber  Co.. 

Inc.,  Milligan,  FL:  November  18, 

2001. 
TA-W-50,140;  Rosier  Electric  Co., 

Coming,  AR:  November  18,  2001. 
TA-W-50,301;  DeLong  Sportswear,  Inc., 

Quanah,  TX:  December  11,  2001. 
The  following  certification  has  been 
issued.  The  requirement  of  upstream 
supplier  to  a  trade  certified  primary  firm 
as  been  met. 
TA-W-50,071;  Graphic  Metals,  Inc.,  Bay 

City,  MI:  November  11,  2001. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2,  Title  11, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  December, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 


(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinatioiis  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
diuing  the  relevant  period. 

None 

The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivisioR  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  did  not 
become  totally  or  partially  separated 
&t)m  employment  as  required  for 
certification. 

NAFTA-TAA-06650;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #595360, 
Dillingham,  AK 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production,  or  both,  did  not  decline 
during  the  relevant  period  as  required 
for  certification. 

NAFTA-TAA-07214;  Permit  *60370A, 
Egegik,  AK 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-06438  &  A;  Corbin,  LTD, 
Ashland.  KY  and  Huntington.  WV: 
August  1.2001. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  December, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 
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Dated:  January  6,  2003. 
Edward  A.  Tomchick  t 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  03-804  Filed  1-14-03;  8:45  am) . 

eHXMG  CODE  4510-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41.9761 

Blacic  and  Oeclter,  Nortti  American 
Power  Tools,  Including  Leased 
Worlters  of  Employment  Control,  Inc., 
Easton,  Maryland;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worlcer  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  10,  2002,  applicable  to  workers 
of  Black  and  Decker,  North  American 
Power  Tools,  Easton,  Maryland.  The 
notice  was  published  in  the  Federal 
Register  on  November  5,  2002  (67  FR 
67422). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State 
shows  that  leased  workers  of 
Employment  Control,  Inc.  were 
employed  at  Black  and  Decker,  North 
American  Power  Tools  to  produce 
corded  power  tools  as  well  as  provide 
administrative  support  service  for  the 
production  of  corded  power  tools  at  the 
Easton,  Maryland  location  of  the  subject 
firm. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  leased  workers 
of  Employment  Control,  Inc.  employed 
at  Black  and  Decker,  North  American 
Power  Tools,  Easton,  Maryland. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Black  and  Decker,  North  American 
Power  Tools  who  were  adversely 
affected  by  increased  imports  and  a  shift 
in  production  to  Mexico. 

The  amended  notice  applicable  to 
TA-W-41,976  is  hereby  issued  as 
follows: 

All  workers  of  Black  and  Decker,  North 
American  Power  Tools,  Easton,  Maryland, 
engaged  in  production  of  corded  power  tools, 
including  leased  workers  of  Employment 
Control,  Inc.  engaged  in  employment  related 
to  the  production  of  corded  power  tools  at 
Black  and  Decker,  North  American  Power 
Tools,  Easton,  Maryland  who  became  totally 


or  partially  separated  from  employment  on  or 
after  August  1,  2001.  through  October  10, 
2004,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC.  this  8th  day  of 
January,  2003. 
Elliott  S.  Kushner, 
Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-807  Filed  1-14-03;  8:45  am) 
BILUNG  CODE  4510-30-P 


through  November  22,  2004,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  DC,  this  2nd  day  of 
January,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-609  Filed  1-14-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,581  and  TA-W-41,581A1 

The  Cincinnati  Gear  Company, 
Cincinnati,  Ohio,  and  the  Cincinnati 
Gear  Company,  Erianger,  Kentucky; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Wortter 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  November  22, 
2002,  applicable  to  workers  of  The 
Cincinnati  Gear  Company,  Cincinnati, 
Ohio.  The  notice  was  published  in  the 
Federal  Register  on  December  23,  2002 
(67  FR  78252). 

At  the  request  of  a  petitioner,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  gears  and  transmissions. 

New  findings  show  that  worker 
separations  occurred  at  the  Erianger, 
Kentucky  facility  of  The  Cincinnati  Gear 
Company.  The  workers  were  engaged  in 
the  production  of  gears  and 
transmissions  and  the  final  assembly  of 
the  entire  unit  until  all  production 
ceased  in  May  2002.  • 

Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  at  The  Cincinnati  Gear 
Company,  Erianger,  Kentucky. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
The  Cinciimati  Gear  Company  who 
were  adversely  affected  by  increased 
imports  and  to  also  correctly  identify 
the  name  of  the  subject  firm  to  read  The 
Cincinnati  Gear  Company. 

The  amended  notice  appUcable  to 
TA-W-41,581  is  hereby  issued  as 
follows: 

All  workers  of  The  Cincinnati  Gear 
Company,  Cincinnati,  Ohio  (TA-W^1,581), 
and  Erianger,  Kentucky  (TA-W^1,581A). 
who  became  totally  or  partially  separated 
from  employment  on  or  after  May  1,  2001, 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,069] 

L.W.  Pacliard  &  Co.,  Inc.  Ashland,  New 
Hampshire;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  29,  2002,  applicable  to 
workers  of  L.W.  Packard  &  Co.,  Inc., 
Ashland.  New  Hampshire.  The  notice 
was  published  in  the  Federal  Register 
on  December  23.  2002  (67  FR  78258). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  Findings 
show  that  the  Department  issued 
certification  coverage  to  all  workers  of 
the  subject  firm's  Ashland,  New 
Hampshire  location. 

The  investigation  conducted  for  the 
subject  firm  was  conducted  on  behalf  of 
workers  producing  woolen  fabrics  for 
ladies'  and  men's  coats.  The 
investigation  revealed  that  customer 
imports  of  woolen  fabrics  increased 
while  sales,  production  and 
employment  declined  during  the  period 
of  the  investigation. 

Information  provided  by  the  State  also 
shows  that  workers  of  the  subject  firm 
have  ceased  production  of  woolen 
fabrics.  Workers  currently  employed  at 
the  facility  perform  other  services  and 
are  separately  identifiable  from  workers 
who  produced  woolen  fabrics. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  cover  all  workers  of  L.W. 
Packard  &  Co.,  Inc.,  Ashland,  New 
Hampshire,  engaged  in  employment 
related  to  the  production  of  woolen 
fabrics. 

It  is  the  intent  of  the  Department  to 
include  all  workers  engaged  in 
employment  related  to  the  production  of 
woolen  fabric  of  L.W.  Packard  &  Co.. 
Inc.  Ashland.  New,  Hampshire  adversely 
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affected  by  increased  imports  of  woolen 
fabrics. 

The  amended  notice  applicable  to 
TA-W-50,069  is^  hereby  issued  as 
foUows: 

All  workers  of  L.W.  Packard  &  Co.,  Inc., 
Ashland,  New  Hampshire,  engaged  in 
employment  related  to  the  production  of 
woolen  fabrics,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  November  8,  2001,  through  two  years 
from  the  date  of  the  original  certification,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 


^* 


^^ed  at  Washington,  DC,  this  2nd  day  of 
January  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

jFR  Doc.  03-806  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

tTA-W-41,418] 

RHO  Industries,  Buffalo,  New  York; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  July  29,  2002,  the 
Union  of  Needletrades  Industrial  and 
Textile  Employees,  Rochester  Regional 
Joint  Board  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  applicable  to  workers 
of  RHO  Industries,  Buffalo,  New  York 
was  issued  on  June  28,  2002,  and  was 
published  in  the  Federal  Register  on 
July  18.  2002  (67  FR  47400). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  investigation  findings  revealed 
that  criterion  (3)  of  the  group  eligibility 
requirements  of  section  222  of  the  Trade 
Act  of  1974  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 


of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  throu^  a  survey  of  the 
workers'  firm's  customers.  A  survey  of 
customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  subject 
firm.  The  company  did  not  import  chest 
^iece  inter-linings  during  the  relevant 
period.  The  workers  produced  chest 
piece  inter-linings. 

The  request  for  reconsideration 
alleges  that  the  company  went  out  of 
business  since  they  could  not  raise 
prices  due  to  alleged  foreign 
competition  tmdercutting  the 
company's  prices. 

A  review  of  data  supplied  during  the 
initial  investigation  shows  that  the 
company  was  not  impacted  by  imports 
of  chest  piece  inter-linings.  The 
company  and  a  major  declining 
customer  that  accounted  for  virtually  all 
of  the  company's  sales  did  not  import 
chest  piece  inter-linings  during  2000 
through  March  2002. 

The  allegation  that  the  company 
could  not  raise  prices,  due  to  foreign 
competition  undercutting  the  firms 
price  is  not  relevant  to  meeting  the 
eligibility  requirements  of  section  223  of 
the  Trade  Act  of  1974. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  ot  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  6th  day  of 
January  2003. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  03-805  Filed  1-14-03;  8:45  am] 
BILUNG  CODE  4510-a>-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41 ,469  and  TA-W-41 ,469A] 

Telect,  Liberty  Lake,  Washington, 
Including  Employees  of  Telect  Located 
in  Illinois;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adiustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 


August  19,  2002,  applicable  to  workers 
of  Telect,  Liberty  Lake,  Washington.  The 
notice  was  published  in  the  Federal 
Register  on  September  10,  2002  (67  FR 
57453). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occiured  involving 
employees  of  the  Liberty  Lake, 
Washington  facility  of  Telect  located  in 
Illinois.  These  employees  provided  sales 
function  services  for  the  production  of 
fiber  optic  patchcords  and  pigtails  at  the 
Liberty  Lake,  Washington  location  of  the 
subject  firm. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Telect  who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-41, 469  is  hereby  issued  as 
follows: 

All  workers  of  Telect,  Liberty  Lake, 
Washington  (TA-W-41,469),  including 
employees  of  Telect,  Liberty  Lake, 
Washington,  located  in  Illinois  (TA-W- 
41, 469A),  who  became  totally  or  partially 
separated  from  emplo>Tnent  on  or  after  April 
16,  2001,  through  August  19.  2004,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  18th  day  of 
December,  2002.    ' 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-808  Filed  1-14-03;  8:45  am) 

BILLING  CODE  4S10-30-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-272  and  50-311] 

PSEG  Nuclear  LLC;  Salem  Nuclear 
Generating  Station,  Unit  Nos.  1  and  2 
Exemption 

1.0    Background 

PSEG  Nuclear  LLC  (PSEG  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-70  and 
DPR-75  which  authorize  operation  of 
the  Salem  Nuclear  Generating  Station, 
Unit  Nos.  1  and  2  (Salem),  respectively. 
The  licenses  provide,  among  other 
things,  that  the  Salem  Nuclear 
Generating  Station,  Unit  Nos.  1  and  2 
are  subject  to  all  rules,  regulations,  and 
orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facility  consists  of  two 
pressurized-water  reactors  located  in 
Salem  County,  New  Jersey. 


x 
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2.0    Purpose 

Pursuant  to  Title  10  otthe  Code  of 
Federal  Regulations  (10  CFR)  Section 
55.59(c),  a  facility's  licensed  operator 
requalification  program  must  be 
conducted  for  a  continuous  period  not 
to  exceed  2  years  and  upon  conclusion 
must  be  promptly  followed,  pursuant  to 
a  continuous  schedule,  by  successive 

r  requalification  programs. 

The  Code  of  Federal  Regulations  at  10 
CFR  55.11  states  that  "The  Commission 
may,  upon  application  by  an  interested 

■  person,  or  upon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  and 
are  otherwise  in  the  public  interest." 

3.0    Discussion 

By  letter  dated  October  28,  2002, 
PSEG  requested  a  change  to  the  Salem 
operator  licensing  requalification 
training  program  completion  date.  This 
request  constitutes  a  request  for 
.  exemption  under  10  CFR  55.11  from 
schedule  requirements  of  10  CFR 
55.59(c).  The  schedule  exemption 
requested  would  extend  the  period  for 
completing  the  Salem  requalification 
training  program  from  October  3,  2002, 
to  January  9,  2003.  The  next 
requalification  period  would  begin  on 
January  14,  2003,  and  end  on  December 
31.  2004,  with  subsequent 
requalification  periods  remaining  on  a 
January  to  December  schedule. 

The  schedule  change  will  allow  the 
facility  licensee  to  align  the  Salem 
requalification  program  with  the 
requalification  program  of  their  Hope 
Creek  Generating  Station.  The  affected 
licensed  operators  will  continue  to 
demonstrate  and  possess  the  required 
levels  of  knowledge,  skills,  and  abilities 
needed  to  safely  operate  the  plemt.  The 
limited  3-month  delay  in  completion  of 
the  requalification  program  will  include 
a  Special  Training  Segment  for  licensed 
operators.  Thus,  there  is  a  negligible 
effect  on  operator  qualification. 

4.0    Conclusion 

The  Commission  has  determined  that 
pursuant  to  10  CFR  55.11,  granting  an 
exemption  to  the  facility  licensee  from 
the  schedule  requirements  in  10  CFR 
55.59(c),  by  allowing  Salem  a  one-time 
extension  in  the  allowed  time  for 
completing  the  licensed  operator 
requalification  training  program,  is 
authorized  by  law  and  will  not  endanger 
life  or  property  and  is  otherwise  in  the 
public  interest. 

Therefore.'the  Commission  hereby 
gr^ts  PSEG  Nuclear  LLC  an  exemption 
on  a  one-time  only  basis  frt)m  the 


schedule  requirements  of  10  CFR 
55.59(c),  to  allow  the  completion  date 
for  the  licensed  operator  requalification 
training  program  at  Salem  to  be 
extended  from  October  3,  2002,  to 
January  9,  2003.  The  next 
requalification  training  program  will 
commence  on  January  14,  2003,  and  be 
completed  by  December  31,  2004,  with 
subsequent  2-year  requalification 
programs  to  continue  on  a  January  to 
December  schedule. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (68  FR  1213). 

This  exemption  is  effective  upon 
issuance,  and  expires  on  January  9, 
2003. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  January  2003. 
Bruce  A.  Boger, 

Director,  Division  of  Inspection  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-863  Filed  1-14-03;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-28641] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  environmental 
assessment  and  finding  of  no  significant 
impact  related  to  license  amendment  to 
the  Department  of  the  Air  Force  Master 
Materials  License  No.  42-23539-OlAF, 
Department  of  the  Air  Force,  USAF 
Radioisotope  Conmiittee,  HQ  AFMOA/ 
SGPR,  8901  18th  Street,  Brooks  AFB, 
Texas,  78235-5217. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  a  license  amendment  to  the 
Department  of  the  Air  Force  Master 
Materials  License  No.  42-23539-OlAF 
to  authorize  decommissioning  of  its  Site 
OT-IO  training  facility  at  Kirtland  AFB 
and  has  prepared  anenvironmental 
assessment  in  support  of  this  action. 
Based  upon  the  environmental 
assessment,  the  NRC  has  concluded  that 
a  finding  of  no  significant  impact  is 
appropriate,  and,  therefore  an 
Enviroiunental  Impact  Statement  is 
uimecessary. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rachel  S.  Browder,  Division  of  Nuclear 
Materials  Safety,  U.S.  Nuclear 


Regulatory  Commission,  Region  IV,  611 
Ryan  Plaza  Drive,  Suite  400,  Arlington, 
Texas,  76011;  telephone  (817)  276-6552 
or  email  rsb3@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

Finding  of  No  Significant  Impact 

Pursuant  to  10  CFR  part  51,  NRC  has 
prepared  an  environmental  assessment 
related  to  a  license  amendment  to 
Materials  License  42-23539-OlAF, 
authorizing  decommissioning  of  the  Site 
OT-10  at  Kirtland  AFB.  On  the  basis  of 
this  environmental  assessment,  the  NRC 
has  concluded  that  this  licensing  action 
would  not  have  any  significant  adverse 
effect  on  the  quality  of  the  human 
environment,  and  therefore,  an 
Environmental  Impact  Statement  is  not 
required. 

Environmental  Assessment 

1.0  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
U.S.  Air  Force's  (USAF's)  request  for 
approval  of  the  Kirtland  Air  Force  Base 
(AFB)  Decommissioning  Plan  (DP), 
located  in  Albuquerque,  New  Mexico. 
The  licensee  requested  that  four  former 
Defense  Nuclear  Weapons  School 
(DNWS)  Radiation  Training  Sites  at 
Kirtland  AFB's  be  released  for 
unrestricted  use.  The  foiu  training  sites 
were  identified  for  remediation  imder 
the  USAF's  Installation  Restoration 
Program  as  Site  OT-10.  The  purpose  of 
this  environmental  assessment  (EA)  is  to 
assess  the  environmental  consequences 
of  this  license  amendment  request. 

1.1  Background 

The  DNWS  Radiation  Training  Sites 
are  located  in  the  north  central  part  of 
Kirtland  AFB.  From  1961  to  1990,  these 
sites  were  used  to  train  radiological 
response  personnel  to  detect 
contamination  generated  during 
simulated  nuclear  weapons  accidents. 
Known  quantities  of  Brazilian  thoriimi 
oxide  sludge  were  applied  and  tilled 
into  site  soils  to  simulate  dispersed 
plutonium.  The  training  sites  are  owned 
by  the  U.S.  Government  and  regulated 
by  the  NRC  under  the  USAF  Master 
Materials  License  No.  42-23539-OlAF. 
Four  inactive  training  sites  (TS5,  TS6, 
TS7  and  TS8)  comprise  Kirtland  AFB's 
Installation  Restoration  Program  Site 
OT-10  and  are  being  decommissioned 
to  meet  the  NRC  requirements  for 
unrestricted  use,  as  defined  in  NRC 
regulations. 

The  OT-10  training  sites  consist  of 
approximately  43  acres,  in  which 
approximately  9.2  acres  (3.7  hectares) 
were  affected  with  elevated  thorium 
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concentrations  at  the  time  of  the  most 
recent  investigation. 

The  licensee  submitted  the  DP  in  July 
2000.  A  revised  August  2002  DP  was 
transmitted  by  cover  letter  dated 
November  19,  2002,  vi^ith  the  final  site- 
specific  derived  concentration  guideline 
levels  (DCGLs)  submitted  on  October  2, 

2002.  In  accordance  with  10  CFR  40.42, 
the  DP  describes  the  site  conditions,  the 
planned  decommissioning  activities, 
radiation  safety  program,  planned  final 
radiation  survey,  and  the  cost  estimate 
for  decommissioning.  Decommissioning 
would  occur  for  approximately  1  Vi 
years,  tentatively  £rom  January  2003, 
and  is  expected  to  continue  throughout 

2003.  Submittal  of  the  final  status 
survey  report  to  the  NRC  is  planned  for 
early  2004. 

The  radioactive  contaminated  soil 
would  be  removed  in  accordance  with 
the  DP  and  the  licensee's  standard 
o{>erating  procedures.  The  licensee  has 
committed  to  excavating  contaminated 
soil,  vegetation,  and  debris  and 
transferring  them  directly  to  intermodal 
containers,  sampling  and  analyzing  the 
excavated  materials,  manifesting  the 
waste,  and  transporting  the  waste 
containers  to  a  licensed  disposal 
facility.  The  radioactive  material  would 
be  packaged,  handled  and  stored 
according  to  the  appropriate  health  and 
safety  procedures.  Packaging 
contaminated  soil  would  conform  to  the 
Department  of  Transportation  (DOT) 
regulations  and  the  disposal  site 
requirements.  The  USAF  would  transfer 
the  contaminated  soil  in  intermodal 
containers  by  truck  to  West  Control 
Specialist  (WCS)  in  Andrews  County, 
Texas,  or  in  intermodal  containers  by 
rail  or  truck  to  Envirocare  of  Utah. 

1 .2    Purpose  and  Need  for  Proposed 
Action 

The  piupose  of  the  proposed  action  is 
to  reduce  residual  contamination  at  the 
site  for  unrestricted  use  and  removal  of 
the  OT-10  training  site  fi'om  the  license. 
NRC  is  fulfilling  its  responsibilities 
under  the  Atomic  Energy  Act  to  make  a 
decision  on  a  proposed  license 
amendment  for  deconunissioning  that 
ensures  protection  of  the  public  health 
and  safety  and  environment. 

2.0  Alternatives,  Including  the 
Proposed  Action 

2. 1  Proposed  Action 

■    The  proposed  action  is  to 
decontaminate  and  remediate  the  OT- 
10  training  sites  to  release  for 
unrestricted  use  as  delineated  in  10  CFR 
part  20,  subpart  E,  that  being  25  mrem/ 
year  total  effective  dose  equivalent 
(TEDE)  to  the  critical  group  (i.e., 
resident  farmer  scenario). 


The  ultimate  goal  of  the 
decommissioning  is  to  release  the  OT- 
10  training  sites  from  the  USAF  Master 
Materials  License.  The  general 
decommissioning  would  result  in  the 
excavation  of  the  source  material  from 
the  OT-10  training  sites  to  meet  the 
unrestricted  use  criteria.  The  excavated 
material  would  be  transported  to  a 
licensed  low-level  radioactive  waste 
(LLRW)  facility  [e.g.,  Envirocare  of 
Utah)  for  disposal.  The  unimportant 
quantities  of  soiut;e  material,  as  defined 
in  10  CFR  40.13,  would  be  shipped  to 
a  burial  facility  (e.g..  West  Control 
Specialist  (WCS)  facility  in  Andrews, 
TX).  Following  any  necessary 
remediation,  the  licensee  would 
perform  final  status  surveys  in  the  area 
in  accordance  with  the  NRC  approved 
DP. 

2.2    Alternatives  to  the  Proposed 
Action 

There  are  no  alternatives  to  the 
proposed  actions  besides  taking  no 
action. 

2.2.1     No  Action 

NRC  considered  the  no-action 
alternative  relative  to  USAF's  request 
for  approval  of  the  DP.  The  no-action 
alternative  would  mean  that  NRC  would 
not  approve  the  DP  and,  therefore, 
would  not  be  able  to  amend  the  license. 
The  no-action  alternative  is  not 
acceptable  because  it  would  conflict 
with  NRC's  requirement  in  10  CFR 
40.42,  "Expiration  and  termination  of 
Licenses  and  Decommissioning  of  Sites 
and  Separate  Buildings  or  Outdoor 
Areas,"  of  timely  remediation  at 
facilities  or  outdoor  areas  that  have 
ceased  NRC  licensed  operations. 
Therefore,  the  no-action  alternative  is 
not  considered  to  be  reasonable  and  is 
not  analyzed  further  in  this  EA. 

3.0    Affected  Environment 

Eight  training  sites  were  established 
in  November  1961  in  the  north-central 
part  of  Kirtland  AFB,  which  is  located 
in  Albuquerque,  New  Mexico  (USAF, 
2001b).  Training  activities  were 
discontinued  at  four  of  the  training  sites 
in  1990.  These  four  training  sites, 
designated  as  OT-10  under  the  USAF's 
Installation  and  Restoration  Program, 
are  located  south  of  Pennsylvania 
Avenue,  on  Kirtland  AFB.  TS8  was  also 
used  as  a  storage  site  and  has  two 
storage  bunkers  located  within  its 
fenced  area.  In  addition,  TS6  contains 
solid  waste  management  unit  (SWMU) 
SS-69,  a  50-fl  by  50-ft  fenced  area 
previously  used  to  store  drums  of 
thorium  oxide  sludge,  contaminated  soil 
and  waste  fuels.  SWMU  SS-69  is 
managed  as  a  separate  corrective  action 
imit  imder  Kirdand  AFB's  Resource 


Conservation  and  Recovery  Act  (RCRA) 
part  B  permit. 

The  following  sections  provide 
detailed  information  on  the  specific 
environmental  resources  and  subject 
areas  relevant  to  the  nature  of  the 
proposed  action. 

3.1  Physiography,  Geology  and  Soils 

Kirtland  AFB  is  located  on  a  high, 
semiarid  piedmont  alluvial  plain  and 
adjacent  foothills,  about  5  miles  east  of 
the  Rio  Grande.  The  alluvial  plain  is  cut 
by  the  east-west  trending  Tijeras  Arroyo, 
which  drains  into  the  Rio  Grande.  The 
western  portion  of  Kirtland  AFB  lies 
within  the  Albuquerque-Belen  Basin. 
The  Albuquerque-Belen  structural  basin 
contains  the  through-flowing  Rio 
Grande  and  lies  within  a  series  of 
grabens  and  structural  basins  called  the 
Rio  Grande  Rift.  The  deposits  consist  of 
interbedded  gravel,  sand  silt,  and  clay, 
the  bulk  of  which  are  referred  to  as  the 
Santa  Fe  Group.  The  soils  types  consist 
of  Tome  very  fine  sandy  loam,  Gila  fine 
sandy  loam,  Bluepoint-Kokan 
association.  Wink  fine  sandy  loam  and 
Tijeras  gravelly  fine  sandy  loam. 

The  Santa  Fe  Group  contains 
sediments  which  were  deposited  as  an 
alluvial  fan,  playa  and  fluvial  deposits 
that  filled  the  subsiding  basin.  The 
thicknesses  of  most  basin-fill  deposits 
are  greater  than  3,000  feet,  although  the 
thickness  varies  considerably  because  of 
faulting  in  the  basin.  The  Santa  Fe 
Group  contains  beds  of  unconsolidated 
to  loosely  consolidated  sediment  and 
interbedded  volcanic  rock.  The 
materials  range  in  size  from  boulders  to 
clay. 

3.2  Meteorology,  Climatology,  and  Air 
Quality 

The  climate  at  Kirtland  AFB  is  typical 
of  a  high-desert  plateau,  with  low 
precipitation,  wide  temperature 
extremes  and  typically,  clear  suimy 
days.  The  mean  annual  precipitation  is 
about  8.4  inches  and  the  mean  annual  ^  ^ 
snowfall  is  1.25  inches.  Summer  rains      ^ 
typically  account  for  nearly  half  of  the 
annual  moisture,  in  the  form  of  brief  but 
heavy  local  thxmderstorms.  The 
prevailing  wind  direction  from  May 
through  October  is  south  to  southeast, 
and  the  mean  v\rind  speed  is  about  8 
knots.  From  November  through  April, 
the  prevailing  wind  direction  is  north  to 
northwest,  and  the  mean  wind  speed  is 
7  knots. 

3.3  Water  Resources 

The  four  training  sites  are  located  in 
the  Hydrogeologic  Region  of  Kirdand 
AFB.  The  estimated  hydrologic 
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conductivity  in  this  unit  ranges  from 
less  than  0.3  ft/day  to  greater  than  30  ft/ 
day.  The  depth  to  groundwater  is 
between  300  to  500  ft.  Groundwater  is 
thought  to  be  unconfined  in  the  upper 
portion  of  the  aquifer,  but  this  may  not 
be  true  in  all  areas.  The  uppermost 
aquifer  occurs  within  the  Santa  Fe 
Group. 

A  shallow  saturation  zone  above  the 
regional  aquifer,  approximately  200  to 
250  ft  below  groimd  surface  has  been 
identified  in  the  Hydrogeologic  Region. 
This  zone  is  located  adjacent  to  and 
northwest  of  the  Kirtland  AFB  landfill. 
It  is  associated  with  either  a  system  of 
multiple  perched  aquifers  or  a 
groundwater  mound.  The  extent  of  a 
shallower  saturation  zone  has  not  been 
defined  and  it  is  unknown  if  it  exists  in 
the  vicinity  of  the  four  training  sites. 

3.4    Ecology 

The  four  former  training  sites  that  are 
to  be  decommissioned  are  in  the  Plains 
and  Great  Basin  Grasslands.  These 
grasslands  are  genereilly  flat  and  open, 
lying  from  4,900  to  7,500  feet  in 
elevation.  Common  vegetation  includes 
needle-and-thread,  galleta  grass,  sand 
dropseed,  grama  grasses,  Indian 
ricegrass,  fourwing  saltbush,  broom 
snakeweed,  sagebrush,  winter  fat,  emd 
yucca. 

According  to  the  Kirtland  AFB 
Integrated  Natural  Resource 
Management  Plan,  there  are  no  known 
federally  listed  threatened  or 
endangered  species  on  the  AFB.  The 
western  burrowing  owl  (Athene 
cunicularia  hypugaea)  is  a  federal 
species  of  concern  that  has  been 
observed  on  Kirtland  AFB.  This  bird 
nests  in  prairie  dog  towns.  The 
loggerhead  shrike  (Lanius  ludovicianus) 
is  also  a  federal  species  of  concern. 
Loggerhead  shrikes  occupy  grassland, 
pinyon-juniper,  and  riparian  habitats. 
This  species  has  been  observed  on  the 
AFB  and  is  found  in  the  area  throughout 
the  year. 

The  gray  vireo  (Vireo  vicinior)  is  the 
only  state-listed  threatened  species 
known  to  be  on  the  AFB.  Gray  vireos 
have  been  observed  in  ungrazed  juniper 
woodland  at  the  base  of  the  western 
foothills  of  the  Manzanita  Mountains  at 


elevations  between  5,900  and  6,600  feet. 
This  area  is  located  in  the  easternmost 
portion  of  the  AFB.  Site  OT-10  would 
not  present  attractive  habitat  to  the  gray 
vireo  because  of  its  distance  from  vireo 
nesting  areas. 

Critical  habitats  are  those  areas 
considered  essential  for  maintaining  or 
restoring  threatened  or  endangered 
species  populations.  Neither  the  New 
Mexico  Department  of  Game  and  Fish 
nor  the  U.S.  Fish  and  Wildlife  Service 
has  designated  or  identified  any  critical 
habitat  on  the  AFB. 

3.5     Noise 

The  land  use  for  the  training  sites  and 
surrounding  areas  is  classified  as  public 
or  institutional  and  noise  generated  by 
the  proposed  decommissioning  would 
not  affect  residents.  Noise  is  quantified 
by  decibels  (dB),  weighted  by  a  day- 
night  average  sound  level  (DNL).  A  DNL 
of  65  dB  is  often  utilized  in  planning 
and  represents  a  compromise  between 
community  impact  and  the  need  for 
aviation  and  industrial  activities.  Areas 
exposed  to  DNL  above  65  dB  are 
generally  not  considered  suitable  for 
residential  use.  The  DNL  in  and  around 
the  runways  at  Kirtland  AFB  typically 
exceeds  65  dB.  Therefore,  the 
immediate  areas  surrounding  the  base 
nmways,  including  the  proposed 
decommissioning  eirea,  are  not  classified 
for  residential  use. 

Existing  potential  noise  sources  at 
Kirtland  AFB  are  aircraft,  firing  ranges, 
explosive  testing,  and  motor  vehicles. 
An  assessment  of  aircreift  noise, 
including  Kirtland  aircraft  operations, 
was  performed  at  the  Albuquerque 
International  Sunport.  The  noise 
baseline  attributed  to  aircraft  noise  in 
the  proposed  OT-10  decommissioning 
area  is  65-70  dB. 

Firing  ranges  and  weapons  training 
ranges  contribute  to  moderate,  localized 
noise  impacts  at  Kirtland  AFB.  Harmful 
noise  levels;  that  is,  those  exceeding  140 
dB,  from  weapcis  testing  activities 
remain  within  the  boundaries/buffer 
zone  of  the  Kirtland  AFB.  However, 
explosive  detonations  with  noise  levels 
of  this  magnitude  are  limited  to  6-10 
tests  per  year. 

Off-road  vehicle  noise  sources, 
including  military  transport  and 


military  weapons  vehicles,  are  the 
primary  sources  of  noise  from  the 
training  and  withdraw  areas  at  Kirtland 
AFB.  The  military  vehicles  operate  well 
below  speeds  of  street  traffic  and 
measurements  have  shown  that  the 
military  vehicles  are  up  to  10  dB  noisier 
than  heavy  trucks. 

Noise  generated  by  motor  vehicles  is 
more  prevalent  in  congested  areas  of 
Kirtland  AFB.  Motor  vehicle  noise  was 
evaluated  in  a  1995  Kirtland  AFB  study 
in  a  24-hour  traffic  count  at  Gibson  Gate 
and  resulted  in  71  dB,  averaged  over  a 
24-hour  period. 

Noise  impact  analyses  conducted  for 
the  current  activities  at  the  Kirtland 
AFB  concluded  that  there  are  no 
adverse  impacts  to  people  or  wildlife. 
Military  training  activities  at  the  AFB 
are  conducted  in  remote  areas,  buffered 
by  land,  and  are  restricted  to  authorized 
personnel. 


3.6  Historical  and  Cultural  Resources 

The  area  directly  surrounding  the 
proposed  project  area  was  siu^eyed  for 
cultural  resources  and  one  historic  site 
was  located.  This  site  would  not  be 
disturbed  by  the  proposed  action.  No 
other  historic  properties  have  been 
located  surrounding  the  project  area. 

3.7  Summary  of  Radiological 
Conditions 

The  four  training  sites  which  have 
been  discontinued  from  use  and  have 
been  identified  by  the  USAF  for 
decommissioning,  were  used  to  train 
U.S.  Department  of  Defense  (DOD),  U.S. 
Department  of  Energy  (DOE),  Federal 
Emergency  Management  Agency 
(FEMA),  and  other  federal  and  state 
personnel  in  the  detection  of  dispersed 
contamination  resulting  from  simulated 
nuclear  weapons  accidents.  Known 
quantities  of  Brazilian  thorium  oxide 
sludge  were  applied  and  tilled  into  site 
soils  to  simulate  dispersed  radiological 
contamination.  The  thorium  oxide 
sludge  served  as  ^  low  hazard  analog  for 
plutonium.  A  total  estimated  inventory 
of  approximately  602  kilograms  (kg)  of 
thorium-232  was  applied  at  the  inactive 
sites.  The  estimated  thorium-232 
inventory,  by  site,  is  presented  in  the 
following  table. 


Training  site 


TS5 
TS6 
TS7 
TS8 


Approximate  area 

of  site  in  acres 

(hectares) 


13  (5.26) 

19(7.69) 

8  (3.23) 

2  (0.81) 


Approximate  area 
contaminated  in 
acres  (hectares) 


1.7(0.687) 
6.7  (2.71) 
0.6  (0.24) 
0.4  (0.16) 


Estimated  tho- 
rium-232 (kg) 


215 

307 

36 

44 
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lUSAF  had  characterized  the  OT-10 
training  sites  during  four  investigations 
between  1988  and  2001.  The  first 
investigation  was  a  limited  site  survey 
conducted  between  December  1985  and 
January  1990.  The  first  extensive  scan 
investigation  was  performed  between 
October  1994  and  May  1995,  which 
included  surface  gamma  surveys  and 
soil  sampling  to  delineate  the  general 
extent  of  the  contamination.  The  most 


recent  investigation  was  conducted  in 
1996  and  1998  and  included  an 
assessment  of  radionuclides  and 
chemicals  in  the  background  soil  and 
contaminated  soil  in  the  training  sites, 
geophysical  siuveys  of  the  sites,  a  health 
physics  assessment  and  radionuclide 
grain  size  analysis.  During  the  2001 
sinvey,  the  licensee  selected  a  non- 
impacted  background  area  and 
performed  extensive  analyses  for 


background  data.  Additionally,  the 
licensee  performed  building  surveys  of 
the  two  bimkers  located  in  TS8. 

The  quantities  and  concentrations  of 
thorium-232  contaminated  soil  above 
background,  at  the  foin  training  sites  are 
summarized  in  the  following  table.  The 
data  was  taken  from  the  results  of  the 
1994  to  1995  investigation. 


Training  site 


Soil  conlami- 
nated  (ytf*) 


Avg  depth  of 

contamination 

(in) 


Avg  Th-232 

concentration 

(pCi/g) 


Range  of  Th- 
232  concentra- 
tion (pCi/g) 


TS5 
TS6 
TS7 
T$8 


5,637 

15,599 

60 

6.223 


16 
16 
16 
16 


67.9 

100.8 

55.4 

76.4 


2.2-421.6 

2.8-683.4 

2.3-466 

2.1-1,047.9 


Approximately  9.2  acres  (3.7  hectares) 
of  the  43.2  acre  (17.48  hectares)  site  are 
impacted  with  Brazilian  thorium  oxide 
sludge.  The  contaminants  of  potential 
concern  associated  with  thorium  oxide 
sludge  include  thorium-232  and  its 
decay  progeny  and  to  a  lesser  extent, 
uranium-238  and  its  decay  progeny.  The 
extent  of  contamination  is  limited  to  the 
immediate  vicinity  of  the  training  sites 
euid  to  a  maximum  depth  of  5  feet  (1.524 
meters)  below  ground  surface.  The 
vertical  extent  of  groimd  contamination 
is  typically  1-2  feet  (  0.61  meters)  below 
ground  surface.  An  estimated  27,500 
cubic  yards  yd^  (21,025  m^)  are 
radiologically  contaminated. 

|The  licensee  considered  five 
environmental  pathways  for  the 
determination  of  the  DCGL  based  on  the 
conceptual  modeling  for  Kirtland  AFB. 
These  five  pathways  include:  external 
radiation,  inhalation  of  particulates  and 
radon,  ingestion  of  soil  and  plant  foods. 
There  are  no  indications  of 
contamination  migration  into  surface 
water  drainages  or  groundwater. 

5.7. 1    Radiological  Status  of  Structures 
and  Equipment 

iThe  DP  outlines  procedines  for 
decommissioning  Buildings  28005  and 
28010  at  training  site  TS8.  The 
contamination  on  the  interior  surfaces 
of  these  storage  bunkers  exceeds  the 
limits  established  in  10  CFR  20.1402,  for 
the  radiological  criteria  for  unrestricted 
use  for  building  surfaces.  The  interior 
surfaces  of  the  bunkers  would  be 
cleaned  and  tested  to  determine  if  the 
remaining  contamination  level  is 
acceptable.  Demolition  and  disposal  of 
these  buildings  would  be  performed  if 
the  contamination  cannot  be  removed. 
Additionally,  the  licensee  has 
established  action  levels  that  would 
ensure  effluent  releases  generated 


during  decommissioning  activities,  such 
as  scabbling  or  demolition,  are  below 
the  levels  allowed  by  10  CFR  part  20. 
The  NRC  would  require  the  USAF  to 
comply  with  the  regulations  established 
in  10  CFR  part  20,  to  ensure  the  doses 
would  be  boimded  by  25  mrem. 

3. 7.2    Radiological  Status  of  Surface 
and  Subsurface  Soils 

The  licensee  performed  analysis  of 
collected  soil  samples,  scanning 
measurements  and  used  historical 
information  to  classify  soil  survey  units. 
The  licensee  calculated  concentration 
guidelines  for  siu"face  contamination  of 
soils  in  the  impacted  areas  of  the 
training  sites  using  RESRAD  code, 
Version  6.1.  The  DCGLs  would  define 
the  maximum  amoimt  of  residual 
contamination  in  soils  that  would 
satisfy  the  NRC's  regulations  in  10  CFR 
part  20,  subpart  E,  "Radiological  Criteria 
for  License  Termination." 

4.0  Environmental  Impacts 

There  are  limited  potential  short-term 
environmental  impacts  associated  with 
the  proposed  decommissioning 
activities.  The  following  sections 
discuss  possible  impacts  on  the 
environment  resulting  from  approval  of 
the  DP. 

4. 1  Non-Radiological  Impacts 

Completion  of  the  decommissioning 
activities  would  allow  for  unrestricted 
use  of  the  site.  The  proposed 
decommissioning  action  would  have  a 
positive  environmental  impact  on  the 
area  since  low-level  radioactive 
contamination  would  be  removed  from 
the  soil  above  the  aquifer. 

4.1.1    Land  Use  and  Socioeconomic 
Impacts 

This  action  would  not  have  an 
adverse  impact  on  futiu-e  land  use. 


Kirtland  AFB  has  used  the  training  sites 
since  they  were  established  in  1961. 
Remediation  activities  would  provide  a 
long-term  positive  impact  to  local 
socioeconomic  conditions.  Currently, 
land  areas  at  Site  OT-10  cannot  be  used 
for  activities  other  than  radiological 
training  because  dose  rates  associated 
with  contamination  there  can  exceed  25 
nnem/year.  Removal  of  radiologically 
contaminated  materials  would  iree  the 
sites  for  recreational,  residential,  and/or 
industrial  use.  In  addition,  removal  of 
Site  OT-10  from  administrative  controls 
would  release  economic  resoiut;es  for 
use  elsewhere. 

4.1.2  Air  Quality 

There  are  no  expected  adverse 
impacts  to  air  quality  as  a  result  of 
planned  decommissioning  activities. 
There  would  be  a  sHght  increase  in  dust 
emissions  during  the  removal  of  the 
contaminated  soil;  however,  there  is 
little  likelihood  that  airborne 
radioactive  material  would  be  a  problem 
on  the  site  during  any  operation 
conducted  for  the  remediation.  USAF 
would  minimize  the  potential  for 
airborne  effluent  releases  by  using  light 
water  spray  to  suppress  the  dust  during 
activities  that  could  generate  significant 
quantities  of  dust.  Activities  that  could 
generate  significant  quantities  of  dust 
include  the  excavation  of  the  soil, 
processing  and  packaging  of  the 
remediated  soil  into  the  intermodal  ~ 
containers.  Heavily  traveled,  clean  areas 
would  also  be  sprayed  lightly. 

4.1.3  Water  Resources 

This  action  would  not  have  an 
adverse  impact  on  water  resources.  The 
Kirtland  AFB  OT-10  training  sites  are 
not  located  in  a  flood  plain  of  any 
streams  or  rivers.  There  are  no  wetlands 
located  in  the  project  area.  There  would 


2082 


Federal  Register / Vol.  68,  No.  10 /Wednesday,  January  15,  2003 /Notices 


be  no  water  bodies  diverted  in  order  to 
remediate  the  training  sites. 
Accumulating  rainwater  in  affected 
areas  would  be  dammed,  mixed  with 
contaminated  soils,  and/or  left  to 
evaporate.  Only  small  quantities  of 
water  would  be  used  for  dust 
suppression. 

4.1.4    Ecological  Resources 

No  long-term  impacts  to  ecological 
resoiut;es  are  expected.  However,  short 
term  impacts  to  flora  and  fauna  would 
occur.  The  excavated  areas  would  be 
graded  to  match  pre-decommissioning 
topography  and  replaced  with  natvual 
vegetation  to  blend  with  the  landscape. 
The  shrubs  and  grasses  removed  ft'om 
radiologically  impacted  land  areas 
would  be  replaced  at  the  end  of  the 
project.  Burrowing  animals  would  likely 
leave  the  site  during  decommissioning 
activities  and  return  when  site 
vegetation  has  reestablished. 

Kirtland  AFB  consulted  with  state 
and  federal  caretakers  of  natiu-al 
heritage  information.  The  licensee 
reviewed  the  Kirtland  AFB  Integrated 
Natural  Resources  Management  Plan 
and  Threatened  and  Endangered 
Species  Survey  of  Kirtland  AFB,  New 
Mexico.  According  to  the  Kirtland  AFB 
Integrated  Natural  Resource 
Management  Plan,  there  are  no  known 
federally  listed  threatened  or 
endangered  species  on  the  AFB.  The 
New  Mexico  Natiu-al  Heritage  Program 
(NMNHP)  and  the  U.S.  Fish  and 
Wildlife  Service  (USFWS)  were 
specifically  requested  to  search  their 
records  for  information  on  threatened  or 
endangered  species  in  the  geographic 
areas  where  the  decommissioning 
activities  would  occur;  that  is, 
Bernalillo  County,  Township  9  North, 
Range  4  East,  Sections  7,  8.  9,  16, 17, 
and  18.  The  NMNHP  and  the  USFWS 
determined  that  the  proposed 
decommissioning  activities  would  have 
no  effect  on  federally  listed  endangered 
or  threatened  species. 

The  western  hurrowing  owl  (Athene 
cunicularia  hypugaea)  is  a  federal 
species  of  concern  that  has  been 
observed  on  Kirtland  AFB.  Kirtland 
AFB  personnel  would  survey  the  OT-10 
sites  immediately  prior  to 
decommissioning  activities.  If 
encountered,  biurowing  owls  would  be 
".  relocated,  as  documented  in  the  DP. 

4.1.5    Noise  Impacts 

Because  noise  levels  are  expected  to 
exceed  regulatory  limits,  site  contractors 
would  be  required  to  apply  hearing 
protection  measures  to  protect  workers. 
The  storage  bunkers  which  may  be 
demolished,  would  be  performed  using 
a  backhoe  equipped  with  shears  and/or 


jackhammer.  According  to  the  study  at 
the  University  of  Washington,  these 
activities  have  a  mean  1 -minute  noise 
level  of  86.1  dB.  The  noise  generated 
from  the  decommissioning  activities 
result  from  excavating  equipment  (front- 
end  loader,  dozer,  and  backhoe),  a 
crane,  water  trucks,  and  light  and  heavy 
truck  traffic.  Soil  in  hot  spots  would  be 
excavated  from  the  siuface  to  an 
estimated  depth  of  1  to  2  feet  below  the 
ground  surface,  using  a  backhoe.  Soil  in 
areas  of  dispersed  contamination  would 
be  removed  using  a  dozer.  Front-end 
loaders  or  backhoes  would  transfer  the 
contaminated  soil,  surface  debris,  and 
vegetation  into  steel  intermodcJ 
containers.  A  crane  would  transfer  the 
intermodal  containers  to  transport 
trucks.  All  construction  activities  would 
occur  during  daytime  hoius.  According 
to  a  study  conducted  by  the  University 
of  Washington,  the  average  noise 
generated  at  construction  sites  during 
"site  preparation"  is  82.7  affective 
decibels  (dBA).  Site  preparation  (site 
grading,  debris  and  vegetation  removal) 
noise  levels  are  assumed  comparable  to 
the  activities  associated  with  the 
proposed  decommissioning.  In  addition, 
the  U.S.  Army  Corps  of  Engineers 
(USACE)  set  a  noise  exposure  limit  for 
construction  sites  of  85  dBA,  which  is 
consistent  with  National  Institute  for 
Occupational  Safety  and  Health  and 
U.S.  Occupational  Safety  and  Health 
Administration  (OSHA)  limits  (90  dBA, 
29  CFR  1910.95). 

4.1.6    Historical  and  Cultural 
ResouKes  Impact 

The  Site  OT-10  decommissioning 
activities  pose  no  long  or  short-term 
impacts  to  cultural/historical  resources. 
After  surveying  for  cultural  resoiux:es, 
one  historic  site  was  located.  However, 
this  site  would  not  be  disturbed  by  the 
proposed  action.  No  other  historic 
properties  have  been  located 
surrounding  the  project  area.  Therefore, 
the  proposed  project  would  have  no 
adverse  effect  to  historic  properties  or 
cultvual  resources.  If  cultural  resources, 
including  Indian  artifacts,  are  found 
within  the  project  area  during 
decommissioning,  work  would 
discontinue  and  Kirtland  AFB 
personnel  would  follow  procedures 
outlined  in  the  Kirtland  AFB  Cultural 
Resource  Management  Plan.  By  letter 
dated,  April  9,  2002,  the  New  Mexico 
State  Historic  Preservation  Officer  stated 
that  this  project  would  have  a  no 
adverse  effect  to  historic  properties. 

4.1.7    Visual  Resources 

Only  short-term  impacts  to  site 
aesthetics  would  occur.  Construction 
equipment  woiUd  obstruct  views. 


However,  there  are  no  homes  near  the 
training  sites  which  would  be  impacted. 
The  shrubs  and  grasses  removed  from 
radiologically  impacted  land  areas 
would  be  replaced  at  the  end  of  the 
project.  In  addition,  removal  of  debris 
and  fences  and  potentially  the  Bimkers 
28005  and  28010  at  training  site  TS8,  . 
would  improve  site  aesthetics. 

4.1.8  Tmnsportation 

It  is  estimated  there  would  be  1370 
intermodal  containers  of  contaminated 
soil  and  debris  shipped  offsite.  Each 
truck  would  carry  one  intermodal 
container  loaded  with  approximately  19 
cubic  yards  of  waste.  It  is  estimated  that 
10  to  12  trucks  will  leave  the  base  per 
day,  5  days  per  week  for  7  to  8  months. 
There  would  be  approximately  685 
shipments  by  truck  and/or  rail  to 
Envirocare  of  Utah  in  Clive,  Utah,  and 
685  shipments  by  truck  to  Waste 
Control  Specialists  in  Andrews  County, 
Texas.  Containers  shipped  to  Envirocare 
will  travel  west  on  Gibson  Boulevard  to 
either  Interstate  25  (truck  shipments)  or 
rail  siding  at  100  Woodward  Road  (rail 
shipments).  If  r^il  transport  is  utilized, 
the  intermodal  containers  would  be 
loaded  onto  six-position  railcars  with 
approximately  115  railcars  utilized  to 
transport  the  intermodals.  Containers 
destined  for  WCS  will  travel  north  on 
Eubank  Boulevard  then  west  on 
Interstate  40  and  south  on  State 
Highway  285. 

The  addition  of  10  to  12  trucks  to  a 
documented  traffic  volume  on  Gibson 
Boulevard  of  27.000  to  45.000  vehicles 
per  day  poses  a  negligible  impact  to 
traffic  volume  (TransCore.  2001).  Ten  to 
12  trucks  add  less  than  0.03  to  0.04 
percent  to  the  daily  vehicle  load. 

Under  normal  operating  conditions 
there  is  no  expected  dose  to  vehicle 
operators  and  members  of  the  public, 
since  the  wastes  are  of  low  activity  and 
would  be  shipped  in  U.S.  DOT- 
compliant,  strong-tight  containers.  The 
only  radiological  risks  associated  with 
the  transport  of  the  wastes  would 
involve  the  cleanup  of  any  spilled 
material.  In  the  unlikely  event  that  a 
spill  were  to  occur  during  transport, 
radiological  controls  would  most  likely 
be  implemented  during  the  cleanup  of 
the  spilled  waste  material.  Therefore, 
the  risks  associated  with  the  transport  of 
the  waste  material  is  minimal. 

4.1.9  Occupational  Health  Impacts 

Short  and  long-term  impacts  to 
human  health,  in  terms  of  industrial 
hygiene,  are  possible.  A  Site-Specific 
Health  and  Safety  Plan  (HSP)  that 
addresses  known  and  reasonably 
anticipated  health  and  safety  hazards 
would  be  provided  to  site  workers 
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(USAF,  2001a).  The  HSP  is  intended  to 
provide  enough  information  to  site 
personnel  to  prevent  and  minimize 
personal  injuries,  illnesses,  and  physical 
damage  to  equipment,  supplies,  and 
property.  The  HSP  contains  a  code  of 
sale  practices  for  oversight  activities  on 
this  project.  Contractors  performing 
heavy  equipment  operations  would  be 
required  to  submit  activity  hazard 
,   analyses  covering  work  means  and 
methods  and  the  anticipated  hazards 
and  controls. 

4.2  Radiological  Impacts 

Occupational  doses  to 
decommissioning  workers  are  expected 
to  be  low  and  well  within  the  limits  of 
10  CFR  part  20.  No  radiation  exposure 
to  any  member  of  the  public  is  expected, 
and  public  exposure  would  therefore 
also  be  less  than  the  applicable  public 
exposure  limits  of  10  CFR  part  20.  In 
addition,  the  licensee  would  install  a 
security  fence  around  each  training  site 
to  control  access  and  prevent 
unauthorized,  untrained  or  unprotected 
personnel  from  entering  the  site. 
Therefore,  the  environmental  impacts 
from  the  proposed  action  are  expected 
to  be  small. 

Short  and  long-term  impacts  to- 
human  health  due  to  radiological 
exposure  are  not  expected.  These 
include  the  potential  release  to  the 
environment  of  airborne  effluents, 
which  may  contain  low-levels  of 
radioactive  contamination  during 
certain  activities  such  as  excavation, 
packaging  and  waste  transportation. 
NRC  regulation  10  CFR  part  20  specifies 
the  maximimi  amounts  of  radioactive 
materials  that  a  licensee  can  release 
from  a  site  in  the  form  of  either  airborne 
or  liquid  effluents.  The  licensee  has 
described  in  the  DP,  the  controls 
established  when  these  activities  are 
being  conducted.  The  controls  include 
the  use  of  light  water  spray  to  control 
the  emissions  of  dust  and  work  area 
particulate  sampling.  Site  controls 
would  be  implemented  to  prevent 
unauthorized,  untrained,  or  unprotected 
persormel  from  entering  the  site,  to  limit 
the  spread  of  contamination,  and  to 
reduce  the  radiation  exposures  to  safe 
ALARA  levels.  A  radiation  safety 
program  would  be  implemented  to 
protect  site  workers. 

The  licensee  performed  analysis  of 
collected  soil  samples,  scanning 
measurements  and  used  historical 
information  to  classify  soil  survey  units. 
The  licensee  calculated  concentration 
guidelines  for  surface  contamination  of 
soils  in  the  impacted  areas  of  the 
training  sites  using  RESRAD  code, 
version  6.1.  The  DCGLs  would  define 
the  maximmn  amount  of  residual 


contamination  in  soils  that  would 
satisfy  the  NRC's  regulations  in  10  CFR 
part  20,  subpart  E,  "Radiological  Criteria 
for  License  Termination."  The  NRC 
would  not  approve  the  DP  unless  it  met 
the  25  mrem  for  unrestricted  release 
criteria  and  the  doses  would  be 
boimded  by  25  mrem. 

Additionally,  the  interior  surfaces  of 
the  bunkers  would  be  cleaned  and 
tested  to  determine  if  the  remaining 
contamination  level  is  acceptable. 
Demolition  and  disposal  of  these 
buildings  would  be  performed  if  the 
contamination  cannot  be  removed. 
Additionally,  the  licensee  has 
established  action  levels  that  would 
ensure  effluent  releases  generated 
during  decommissioning  activities,  such 
as  scabbling  or  demolition,  are  below 
the  levels  allowed  by  10  CFR  part  20. 
The  NRC  would  require  the  USAF  to 
comply  with  the  regulations  established 
in  10  CFR  part  20,  to  ensure  the  doses- 
would  be  bounded  by  25  mrem. 

4.3  Cumulative  Impacts 

The  NRC  has  evaluated  whether 
cumulative  environmental  impacts 
coiild  result  from  an  incremental  impact 
of  the  proposed  action  when  added  to 
other  past,  present,  or  reasonably 
foreseeable  futxire  actions  in  the  area. 
The  proposed  NRC  approval  of  the  DP, 
when  combined  with  known  effects  on 
resource  areas  at  the  site,  are  not 
anticipated  to  result  in  any  cumulative 
impacts  at  the  site. 

5.0  Monitoring 

The  licensee  has  described  in  the  DP 
the  controls  established  when  activities 
are  being  conducted  which  may  have 
the  potential  of  releasing  airborne 
effluents  to  the  environment.  The  USAF 
would  implement  an  environmental  air 
monitoring  program.  Daily  air 
monitoring  would  be  performed  to 
quantify  the  amount  of  alpha  radiation 
being  generated  by  invasive  (e.g., 
clearing,  grubbing,  excavating  and , 
loading]  decommissioning  activities. 
The  controls  established  include  the  use 
of  ambient  air  and  exposure  monitoring 
and  monitoring  of  personnel.  The  NRC 
would  require  the  USAF  to  comply  with 
the  regulations  established  in  10  CFR 
part  20,  which  specifies  the  maximum 
amount  of  radiological  materials  that  a 
licensee  can  release  from  a  site  in  the 
form  of  either  airborne  or  liquid 
effluents.  The  licensee  has  established 
action  levels  that  would  ensure  that 
effluent  releases  during 
decommissioning  activities  are  below 
the  levels  allowed  in  10  CFR  part  20. 
The  licensee  has  committed  to 
implementing  a  health  physics  program 


for  the  protection  of  the  workers  and  the 
environment. 

6.0  Conclusions 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  are  not  significant,  and  tlierefore, 
do  not  warrant  denial  of  the  license 
amendment  request.  The  NRC  staff       « 
believes  that  the  proposed  action  would 
result  in  minimal  environmental 
impacts.  The  staff  has  determined  that 
the  proposed  action  of  decommissioning 
Site  OT-10  to  the  remediation  levels 
would  result  in  reduced  residual 
contamination  levels  at  Kirtland  AFB 
training  sites,  enabling  release  of  the 
areas  for  unrestricted  use  and 
termination  of  the  area  from  the  Air 
Force  Master  Materials  License,  is  the 
appropriate  alternative  for  selection. 

7.0  Agencies  and  Persons  Consulted 

The  NRC  staff  has  prepared  this 
environmental  assessment  (EA)  with 
input  from  the  State  of  New  Mexico's 
Office  of  Cultural  Affair,  by  letter  dated 
April  9,  2002,  and  the  U.S.  Fish  and 
Wildlife  Service,  by  letter  dated  March 
28,  2002.  By  letter  dated  February  7, 
2002,  after  considering  the 
documentation  submitted  by  the 
licensee  concerning  the  location  of  the 
decommissioning  project,  the  State  of 
New  Mexico's  Natural  Heritage  Program 
deterinined  that  there  were  no  records 
of  special  interest  species  affected  by 
the  referenced  project.  In  its  letter,  the 
State  of  New  Mexico's  Office  of  Cultural 
Affairs  indicated  that  the  proposed 
action  would  not  adversely  affect  any 
historic  properties.  The  U.S.  Fish  and 
Wildlife  Service,  indicated  La  its  letter, 
that  the  described  action  would  have  no 
effect  on  listed  species,  wetlands,  or 
other  important  wildlife  resources.  The 
staff  provided  a  draft  of  this  EA  to  the 
State  of  New  Mexico  for  review.  This 
EA  was  revised  to  reflect  the  State's 
input  where  appropriate.  Accordingly,  it 
has  been  determined  that  a  finding  of  no 
significant  impact  is  appropriate. 

The  Department  of  me  Air  Force's 
request  for  the  proposed  action  was 
previously  noticed  in  the  Federal 
Register  on  66  FR  33579,  on  Friday, 
June  22,  2001,  along  with  a  notice  of 
opportunity  to  request  a  hearing  and  an 
opportunity  to  provide  public  comment 
on  the  action  and  its  environmental 
impacts. 

The  Department  of  the  Air  Force's 
request  for  the  proposed  action  and 
other  related  documents  are  available 
for  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http://    . 
www.nrc.gov/NRC/ADAMS/index.html. 
The  DP  may  be  found  in  ADAMS  at 
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Accession  Numbers  MLOl  1560740  and 
ML023390060;  while  other 
documentation  may  be  found  at 
ML022490164  and  ML022490363.  Any 
questions  with  respect  to  this  action 
should  be  referred  to  D.  Blair  Spitzberg, 
Ph.D..  Chief,  Fuel  Cycle  and 
Decommissioning  Branch,  Division  of 
Nuclear  Materials  Safety.  Region  IV, 
U.S.  Nuclear  Regulatory  Commission, 
611  Ryan  Plaza  Drive,  Suite  400, 
Arlington,  Texas.  76011-4005. 
Telephone:  (817)  860-8191,  fax  number 
(817) 860-8188. 

Dated  in  Arlington,  Texas,  this  8th  day  of 
January,  2003. 

For  the  Nuclear  Regulatory  Commission. 
D.  Blair  Spitzberg, 

Chief,  Fuel  Cycle  Decommissioning  Bmnch. 
Division  of  Nuclear  Materials  Safety,  Region 

rv. 

[FR  Doc.  03-862  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  7590-01 -P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Overseas  Private  Investment 

Corporation. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  is 
preparing  an  information  collection 
request  for  OMB  review  and  approval 
and  to  request  public  review  and 
comment  on  the  submission.  Comments 
are  being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below. 
DATES:  Comments  must  be  received 
within  60  calendar  days  of  publication 
of  this  Notice. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  prepared  for 
submission  to  OMB  may  be  obtained 
from  the  Agency  Submitting  Officer. 
Comments  on  the  form  should  be 
submitted  to  the  Agency  Submitting 
Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
OPIC  Agency  Submitting  Officer: 
Bruce -I.  Campbell,  Records  Manager, 
Overseas  Private  Investment 
Corporation.  1100  New  York  Avenue, 


NW.,  Washington,  DC  20527.  (202)  336- 
8563. 

Summary  of  Form  Under  Review 

Type  of  Request:  Form  Renewal. 

Title:  Sponsor  Disclosure  Report. 

Form  Number:  OPIC-129. 

Frequency  of  Use:  Once  per  major 
sponsor,  per  project. 

Type  of  Respondents:  Business  or 
other  institutions. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  sponsoring  projects  overseas. 

Reporting  Hours:  5  nour  per  project. 

Number  of  Responses;  150  per  year. 

Federal  Cost:  $12,730  per  year. 

Authority  for  Information  Collection: 
Sections  231  and  234(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  The  OPIC 
129  form  is  the  principal  docimient 
used  by  OPIC  to  gather  information  from 
project  sponsors  on  whether  a  project 
might  harm  the  U.S.,  a  describes 
sponsor  activities  with  the  U.S. 
Government  and  other  information  for 
underwriting  an  analysis  of  a  project. 

Dated:  December  30,  2002. 
Eli  Landy, 

Senior  Counsel,  Administrative  Affairs, 
Department  of  Legal  Affairs. 
[FR  Doc.  03-816  Filed  1-14-03;  8:45  am) 
BILLING  CODE  3210-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determining  Variable-Rate  Premium; 
Interest  on  Late  Premium  Payments; 
Interest  on  Underpayments  and 
Overpayments  of  Single-Employer 
Plan  Termination  Liability  and 
Multiemployer  WIttidrawal  Liability; 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  can  be  derived  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  Web 
site  (http://www.pbgc.gov). 
DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premium 


under  part  4006  applies  to  premium 
payment  years  beginning  in  January 
2003.  The  interest  assimiptions  for 
performing  multiemployer  plan 
valuations  following  mass  withdrawal 
under  part  4281  apply  to  valuation  dates 
occurring  in  February  2003.  The  interest 
rates  for  late  premium  payments  under 
part  4007  and  for  underpayments  and 
overpayments  of  single-employer  plan 
termination  liability  under  part  4062 
and  multiemployer  withdrawal  liability 
tinder  part  4219  apply  to  interest 
accruing  during  the  first  quarter 
(January  through  March)  of  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel.  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation.     , 
1200  K  Street.  NW..  Washington.  DC 
20005.  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 
the  "applicable  percentage"  (currently 
100  percent)  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  (Although 
the  Treasury  Department  has  ceased 
issuing  30-year  securities,  the  Internal 
Revenue  Service  announces  a  surrogate 
yield  figiue  each  month — based  on  the 
30-year  Treasury  bond  maturing  in 
February  2031— which  the  PBGC  uses  to 
determine  the  required  interest  rate.) 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  January  2003  is  4.92  percent. 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
February  2002  and  January  2003. 


For  premium  payment  years 
beginning  in: 


Febnjary  2002  ... 

March  2002 

April  2002  

May  2002 

June  2002 

July  2002  

August  2002  

September  2002 


The  required 
interest  rate  is: 


5.45 
5.40 
5.71 
5.68 
5.65 
5.52 
5.39 
5.08 
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For  premium  payment  years 
beginning  in: 

October  2002 

November  2002  

December  2002  

January  2003 


The  required 
interest  rate  is: 


4.76 
4.93 
4.96 
4.92 


Late  Premium  Payments; 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liability 

Section  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGC's  regulation  on 


Payment  of  Premiums  (29  CFR  part 
4007)  require  the  pa)m[ient  of  interest  on 
late  premium  payments  at  the  rate 
established  imder  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 
§4062.7  of  the  PBGC's  regulation  on 
Liability  for  Termination  of  Single- 
Employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
imderpayments  and  overpayments  of 
employer  liability  imder  section  4062  of 
ERISA.  The  section  6601  rate  is 


established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  The  rate  applicable  to  the  first 
quarter  (January  through  March)  of 
2003,  as  announced  by  the  IRS,  is  5 
percent. 

The  following  table  lists  the  late 
payment  interest  rates  for  premiiuns  and 
employer  liability  for  the  specified  time 
period^s: 


From 


Through 


Interest  rate 
(percent) 


7/1«6 
4/1/98 
1/1/99 
4/1/99 
4/1/00 
4/1/01 
7/1/01 
1/1/02 
1/1/03 


3/31/96 

12/31/98 

3/31/99 

3/31/00 

3/31/01 

6/30/01 

12/31/01 

12/31/02 

3/31/03 


9 

8 
7 
8 
9 
8 
7 
6 
5 


'Underpa3rnients  and  Overpa3rments  of 
Multiemployer  Withdrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  imder  section  4219 


of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 


of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  first 
quarter  (January  through  March)  of  2003 
(i.e.,  the  rate  reported  for  December  16, 
2002)  is  4.25  percent. 

The  following  table  lists  the 
withdrawal  liability  underpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


• 

From 

Through 

Interest  rate 
(percerrt) 

4/1/96  

- 

6/30/97 

12/31/98 

9/30/99 

12/31/99 

3/31/00 

6/30/00 

3/31/01 

6/30/01 

9/30/01 

12/31/01 

12/31/02 

3/31/03 

8.25 

7/il97 

850 

1/1/99 

7  75 

1(yi/99 „ 

8  25 

1/1/00 

850 

4/1/00 

8.75 

7/1/00 

9.50 

4/1/01  

■ 

850 

7/1101 

7.00 

iol'1/oi 

6.50 

1/1/02  

< 

4.75 

1/1/03  

■' 

4.25 

I 


fultiemployer  Plan  Valuations 
Following  Mass  Withdrawal  The 
PBGC's  regulation  on  Duties  of  Plan 
Sponsor  Following  Mass  Withdrawal 
(29  CFR  part  4281)  prescribes  the  use  of 
interest  assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
February  2003  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 


Register.  Tables  showing  the 
assumptions  applicable  to  prior  periods 
are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  DC,  on  this  9th  day 
of  January  2003. 
Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief, 

Operating  Officer,  Pension  Benefit  Guamnty 

Corporation. 

[FR  Doc.  03-830  Filed  1-14-03;  8:45  am] 

BILIJNG  CODE  770S-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission;  Office  of  Filings  and 
Information  Services;  Washington,  DC 
20549. 

Extension: 
Rule  15g-6,  Sec  File  No.  270-349,  OMB      " 
ConUol  No.  3235-0395 


2086 


Federal  Register /Vol.  68.  No.  10 /Wednesday.  January  15,  2003 /Notices 


Rule  17a-8,  Sec  File  No.  270-53,  OMB 

Control  No.  3235-0092 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

•  Rule  15g-6 — Account  statements 
for  penny  stock  customers. 

Rule  15g-6  under  the  Securities 
Exchange  Act  of  1934  (the  "Act") 
requires  brokers  and  dealers  that  sell 
penny  stocks  to  their  customers  to 
provide  monthly  account  statements 
containing  information  with  regard  to 
the  penny  stocks  held  in  customer 
accounts.  The  information  is  required  to 
be  provided  to  customers  of  broker- 
dealers  that  effect  penny  stock 
transactions  in  order  to  provide  those 
customers  with  information  that  is  not 
now  publicly  available.  Without  this 
information,  investors  would  be  less 
able  to  protect  themselves  from  fraud 
and  to  make  informed  investment 
decisions. 

The  staff  estimates  that  there  are 
approximately  270  broker-dealers  that 
are  subject  to  the  rule.  The  staff 
estimates  that  the  firms  affected  by  the 
rule  will,  at  any  one  time,  have 
approximately  150  new  customers  with 
whom  they  have  effected  transactions  in 
penny  stocks,  each  of  whom  would 
receive  a  maximum  of  12  account 
statements  per  year,  for  a  total  of  1 ,800 
account  statements  annually  fo""  each 
firm  (150  customers  x  12  account 
statements/customer).  The  staff 
estimates  that  a  broker-dealer  would 
expend  approximately  three  minutes  in 
processing  the  information  required  for 
each  account  statement.  Accordingly, 
the  estimated  average  annual  burden 
would  equal  90  hours  (1,800  accoimt 
statements  x  3  minutes/account 
statement  x  1  hoiu/eo  minutes),  and  the 
estimated  average  total  burden  would 
equal  24,300  hours  (90  hoiu-s  x  270). 

•  Rule  17a-8 — Financial 
Recordkeeping  and  Reporting  of 
Currency  and  Foreign  Transactions. 
Rule  1 7a-8  imder  the  Act  requires 
brokers  and  dealers  to  make  and  keep 
certain  reports  and  records  concerning 
their  currency  and  monetary  instrument 
transactions.  The  requirements  allow 
the  Commission  to  ensure  that  brokers 
and  dealers  are  in  compliance  with  the 
Currency  and  Foreign  Transactions 
Reporting  Act  of  1970  ("Bank  Secrecy 
Act")  and  with  the  Department  of  the 
Treasury  regulations  under  that  Act. 


The  reports  and  records  required 
under  this  rule  initially  are  required 
under  Department  of  the  Treasury 
regulations,  and  additional  burden 
hours  and  costs  are  not  imposed  by  this 
rule. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington,  DC  20549. 

Dated:  January  8,  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-791  Filed  1-14-03;  8:45  am] 
BILLING  CODE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension; 

Rule  2a-7,  SEC  File  No.  270-258,  OMB 
Control  No.  3235-0268. 

Notice  is  hereby  given  that  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  the  Securities  and 
Exchange  Commission  (the 
"Commission")  has  submitted  to  the 
Office  of  Management  and  Budget,  a 
request  for  extension  of  approval  for 
rule  2a-7  (17  CFR  270.2a-7)  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a)  (the  "Act"). 

Rule  2a-7  governs  money  market 
funds.  Money  market  funds  are  open- 
end  management  investment  companies 
that  differ  from  other  open-end 
management  investment  companies  in 
that  they  seek  to  maintain  a  stable  price 


per  share,  usually  $1.00.  The  rule 
exempts  money  market  funds  from  the 
valuation  requirements  of  the  Act  and, 
subject  to  certain  risk-limiting 
conditions,  permits  money  market  funds 
to  use  the  "amortized  cost  method"  of 
asset  valuation  or  the  "penny-rounding 
method"  of  share  pricing. 

Rule  2a-7  imposes  certain 
recordkeeping  and  reporting  obligations 
on  money  market  funds.  The  board  of 
directors  of  a  money  market  fund,  in 
supervising  the  fund's  operations,  must 
establish  written  procedures  designed  to 
stabilize  the  fund's  net  asset  value 
("NAV").  The  board  also  must  adopt 
guidelines  and  procedures  relating  to 
certain  responsibilities  it  delegates  to 
the  fund's  adviser.  These  procedures 
and  guidelines  typically  address  various 
aspects  of  the  fund's  operations.  The 
fund  must  maintain  and  preserve  for  six 
years  a  written  copy  of  both  procedures 
and  guidelines.  The  fund  also  must 
maintain  and  preserve  for  six  years  a 
Written  record  of  the  board's 
considerations  and  actions  taken  in 
connection  with  the  discharge  of  its 
responsibilities,  to  be  included  in  the 
board's  minutes.  In  addition,  the  fund 
must  maintain  and  preserve  for  three 
years  written  records  of  certain  credit 
risk  analyses,  evaluations  with  respect 
to  securities  subject  to  demand  features 
or  guarantees,  and  determinations  with 
respect  to  adjustable  rate  securities  and 
asset  backed  securities.  If  the  board 
takes  action  with  respect  to  defaulted 
securities,  events  of  insolvency,  or 
deviations  in  share  price,  the  fund  must 
file  with  the  Commission  an  exhibit  to 
form  N-SAR  describing  the  nature  and 
circumstances  of  the  action.  If  any 
portfolio  security  fails  to  meet  certain 
eligibility  standards  under  the  rule,  the 
fund  also  must  identify  those  secxuities 
in  an  exhibit  to  form  N-SAR.  After 
certain  events  of  default  or  insolvency 
relating  to  a  portfolio  security,  the  fund 
must  notify  die  Commission  of  the  event 
and  the  actions  the  fund  intends  to  take 
in  response  to  the  situation. 

The  recordkeeping  requirements  in 
rule  2a-7  are  designed  to  enable 
Commission  staff  in  its  examinations  of 
money  market  funds  to  determine 
compliance  with  the  rule,  as  well  as  to 
ensure  that  money  market  funds  have 
established  procedures  for  collecting  the 
information  necessary  to  make  adequate 
credit  reviews  of  securities  in  their 
portfolios.  The  reporting  requirements 
of  rule  2a-7  are  intended  to  assist 
Commission  staff  in  overseeing  money 
market  funds. 

Commission  staff  estimates  that  891 
money  market  funds  are  subject  to  rule 
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2a-7  each  year.*  The  staff  estimates  that 
each  of  these  funds  spends  an  average 
of  539  hoius  each  year  to  document 
credit  risk  analyses,  and  determinations 
regarding  adjustable  rate  securities, 
asset  backed  securities,  and  securities 
subject  to  a  demand  feature  or 
guarantee.^  In  addition,  each  year  an 
estimated  average  of  three  money 
market  funds  each  spends 
approximately  one-half  hoiu  to  record 
(in  the  board  minutes)  board 
determinations  and  actions  in  response 
to  certain  events  of  default  or 
insolvency,  and  to  notify  the 
Commission  of  the  event.  ^  Finally, 
Commission  staff  estimates  that  in  the 
first  year,  of  operation,  the  board  of 
directors,  counsel,  and  staff  of  an 
average  of  15  new  money  market  funds 
each  spends  38.5  hovus  to  formulate  and 
establish  written  procedures  for 
stabilizing  the  fund's  NAV  and 
guidelines  for  delegating  certain  of  the 
board's  responsibilities  to  the  fund's 
adviser.  Based  on  these  estimates. 
Commission  staff  estimates  the  total 
burden  of  the  rule's  paperwork 
requirements  for  money  market  funds  to 
be  480,830  hoiu's.''  This  is  an  increase 
from  the  previous  estimate  of  319,211 
hours.  The  increase  is  attributable  to 
updated  information  from  money 
market  funds  regarding  hourly  biudens, 
a  more  accurate  calculation  of  the 
component  parts  of  some  information 
collection  burdens,  and  the  significant 
differences  in  biuden  hours  reported  by 
the  funds  selected  at  random  to  be 
surveyed  in  different  submission  years. 

These  estimates  of  burden  hours  are 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The 
estimates  are  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  or  study  of  Commission  rules. 

In  addition  to  the  biuden  hours. 
Commission  staff  estimates  that  money 
market  funds  will  inciu  costs  to 
preserve  records,  as  required  imder  rule 
2a-7.  These  costs  will  vary  significantly 
for  individual  funds,  depending  on  the 
amount  of  assets  imder  fund 
management  and  whether  the  fund 
preserves  its  records  in  a  storage  facility 
in  hard  copy  or  has  developed  and 
maintains  a  computer  system  to  create 


and  preserve  compliance  records.^ 
Conunission  staff  estimates  that  the 
amount  an  individual  fund  may  spend 
ranges  from  $100  per  year  to  $1  million. 
Based  on  an  average  cost  of  $0.0000052 
per  dollar  of  assets  under  management 
for  small  and  medium-sized  funds  to 
$0.0000024  per  dollar  of  assets  imder 
management  for  large  funds,^  the  staff 
estimates  compliance  with  rule  2a-7 
costs  the  fund  industry  approximately 
$5  million.'  Based  on  responses  from 
individuals  in  the  money  market  fund 
industry,  the  staff  estimates  that  some  of 
the  largest  fund  complexes  have  created 
computer  programs  for  maintaining  and 
preserving  compliance  records  for  rule 
2a-7.  Based  on  a  cost  of  $0.0000097  per 
dollar  of  assets  under  management  for 
large  funds,  the  staff  estimates  that  the 
total  annualized  capital/ startup  costs 
range  from  $0  for  small  funds  to  $20 
million  for  all  large  funds.  Commission 
staff  further  estimates,  however,  that 
even  absent  the  requirements  of  rule  2a- 
7,  money  market  funds  would  spend  at 
least  half  of  the  amount  for  capital  costs 
($10  million)  and  for  record 
preservation  ($2.5  million)  to  establish 
and  maintain  these  records  and  the 
systems  for  preserving  them  as  a  part  of 
sound  business  practices  to  ensure 
diversification  and  minimal  credit  risk 
in  a  portfolio  for  a  fund  that  seeks  to 
maintain  a  stable  price  per  share. 

The  collections  of  information 
required  by  rule  2a-7  are  necessary  to 
obtain  the  benefits  described  above. 
Notices  to  the  Commission  will  not  be 
kept  confidential.  An  agency  may  not 
conduct  or  sponsor,  and  rf  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  niunber. 

Please  direct  general  comments 
regarding  the  information  above  to:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 


1  This  estimate  is  based  on  information  in  the 
Money  Fund  Vision  database,  compiled  by 
iMoneyNet  (Sept.  6, 1999). 

2  This  average  is  based  on  discussions  with 
individuals  at  money  market  funds  and  their 
advisers.  The  amount  of  time  may  var>'  significantly 
for  individual  money  market  funds?^ 

^  This  number  may  vary  significantly  from  year  to 
year. 

*  This  estimate  is  based  on  the  following 
calculation:  ((891  x  539)  +  (3  x  1)  +  (15  x  38.5))  = 
480,830. 


5  The  amount  of  assets  under  management  in 
money  market  funds  ranges  from  approximately 
$100,000  to  $70.6  billion. 

6  For  purpose  of  this  PRA  submission, , 
Commission  staff  used  the  following  categories  for 
fund  sizes;  (i)  Small— money  market  funds  with  $50 
million  or  less  in  assets  under  management,  (ii) 
medium — money  market  funds  with  more  than  $50 
million  up  to  and  including  $1  billion  in  assets 
under  management;  and  (iii)  large — money  market 
funds  with  more  than  $1  billion  in  assets  under 
management. 

'  The  staff  estimated  the  annual  cost  of  preser\'ing 
the  required  books  and  records  by  identifying  the 
annual  costs  incurred  by  several  funds  and  then 
relating  this  total  cost  to  the  average  net  assets  of 
these  funds  during  the  year.  With  a  total  of  $191 .3 
billion  under  management  in  small  and  medium 
funds,  and  $2,078  billion  under  management  in 
large  funds,  the  total  amount  was  estimated  as 
follows:  ($0.0000052  x  $191.3  billion)  + 
($0.0000024  X  $2,078  billion)  =  $5  million. 


Executive  Office  Building,  Washington, 
E)C  20503;  and  (ii)  Kenneth  A.  Fogash, 
Acting  Associate  Executive  Director/ 
CIO.  Office  of  Information  Technology. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Comments  must  be  submitted  to 
0MB  within  30  days  of  this  notice. 

Dated:  January  7,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-789  Filed  1-14-03;  8:45  am) 

BILUNG  CODE  801(M>1-I> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Review 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission;  Office  of  Filings  and 
Information  Services;  Washington,  DC 
20549. 

Extension: 
Rule  12a-5,  Sec  File  No.  270-85,  OMB 

Control  No.  3235-0079: 
Rule  15cl-7,  Sec  File  No.  270-146,  OMB 

Control  No.  3235-0134; 
Rule  15AJ-1,  Sec  File  No.  270-25,  OMB 

Control  No.  3235-0044. 

Notice  is  hereby  given  that,  piursuaftt 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

•  Rule  12a-5 — Temporary  Exemption 
of  Substituted  or  Additional  Seciuities. 

Rule  12a-5  of  the  Securities  Exchange 
Act  of  1934  (the  "Act")  generally  makes 
it  unlawful  for  any  security  to  be  traded 
on  a  national  securities  exchange  unless 
such  security  is  registered  on  the 
exchange  in  accordance  with  the 
provisions  of  the  Act  and  the  rules  and 
regulations  thereunder. 

Rule  12a-5  and  form  26  were  adopted 
by  the  Commission  in  1936  and  1955 
pursuant  to  sections  3(a)(12),  10(b).  and 
23(a)  of  the  Act.  Subject  to  certain 
conditions,  rule  12a-5  affords  a 
tempor^y  exemption  (generally  for  up 
to  120  days)  from  the  registration 
requirements  of  section  12(a)  of  the  Act 
for  a  new  seciuity  when  the  holders  of 
a  security  admitted  to  trading  on  a 
national  seciuities  exchange  obtain  the 
right  (by  operation  of  law  or  otherwise) 
to  acquire  all  or  any  part  of  a  class  of 
another  or  substitute  seciuity  of  the 
same  or  another  issuer,  or  an  additional 
amount  of  the  original  security.  The 
purpose  of  the  exemption  is  to  avoid  an 
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interruption  of  exchange  trading  to 
afford  time  for  the  issuer  of  the  new 
security  to  list  and  register  it,  or  for  the 
exchange  to  apply  for  unlisted  trading 
privileges. 

Under  paragraph  (d)  of  rule  12a-5, 
after  an  exchange  has  taken  action  to 
admit  any  security  to  trading  pursuant 
to  the  provisions  of  the  rule,  the 
exchange  is  required  to  file  with  the 
Commission  a  notification  on  form  26. 
Form  26  provides  the  Commission  with 
certain  information  regarding  a  security 
admitted  to  trading  on  an  exchange 
pursuant  to  rule  12a-5,  including:  (1) 
The  name  of  the  exchange,  (2)  the  name 
of  the  issuer,  (3)  a  description  of  the 
security,  (4)  the  date(s)  on  which  the 
security  was  or  will  be  admitted  to 
when-issued  and/or  regidar  trading,  and 
(5)  a  brief  description  of  the  transaction 
pursuant  to  which  the  security  was  or 
will  be  issued. 

The  Commission  generally  oversees 
the  national  secvuities  exchanges.  This 
mission  requires  that,  under  section 
12(a)  of  the  Act  specifically,  the 
Commission  receive  notification  of  any 
securities  that  are  permitted  to  trade  on 
an  exchange  pursuant  to  the  temporary 
exemption  under  rule  12a-5.  Without 
rule  12a-5  and  form  26,  the  Commission 
would  be  unable  fully  to  implement 
these  statutory  responsibilities. 

There  are  currently  eight  national 
securities  exchanges  subject  to  rule  12a- 
5.  While  approximately  40  form  26 
notifications  are  filed  annually,  the 
reporting  burdens  are  not  typically 
spread  evenly  among  the  exchanges.' 
For  purposes  of  this  analysis  of  burden, 
however,  the  staff  has  assumed  that 
each  exchange  files  an  equal  number 
(five)  of  form  26  notifications.  Each 
notification  requires  approximately  20 
minutes  to  complete.  Each  respondent's 
compliance  burden,  then,  in  a  given 
year  would  be  approximately  100 
minutes  (20  minutes/report  x  5  reports 
=  100  minutes),  which  translates  to  just 
over  13  hours  in  the  aggregate  for  all 
respondents  (8  respondents  x  100 
minutes/respondent  =  800  minutes,  or 
13V3  hours). 

Based  on  the  most  recent  available 
information,  the  Commission  staff 
estimates  that  the  cost  to  respondents  of 
completing  a  notification  on  form  26  is, 
on  average,  $14.35  per  response.  The 
staff  estimates  that  the  total  annual 
related  reporting  cost  per  respondent  is 
$71.75  (5  responses/respondent  x 
$14.35  cost/response),  for  a  total  annual 
related  cost  to  all  respondents  of  $574 


'  In  fact,  some  exchanges  do  not  file  any 
notifications  on  form  26  with  the  Commission  in  a 
given  year. 


($71.75  cost/respondent  x  8 
respondents). 

Compliance  with  rule  12a-5  is 
required  to  obtain  the  benefit  of  the 
temporary  exemption  from  registration 
offered  by  the  rule.  Rule  12a-5  does  not 
have  a  record  retention  requirement  per 
se.  However,  responses  made  pursuant 
to  nde  12a-5  are  subject  to  the 
recordkeeping  requirements  of  rules 
17a-3  and  17a— 4  of  the  Act.  Information 
received  in  response  to  rule  12a-5  shall 
not  be  kept  confidential;  the  information 
collected  is  public  information. 

•  Rule  15cl-7 — Discretionary 
Accounts. 

Ride  15cl-7  provides  that  any  act  of 
a  broker-dealer  designed  to  effect 
securities  transactions  with  or  for  a 
customer  accoimt  over  which  the 
broker-dealer  (directly  or  through  an 
agent  or  employee)  has  discretion  will 
be  considered  a  fi^udulent, 
manipulative,  or  deceptive  practice 
imder  the  federal  securities  laws,  unless 
a  record  is  made  of  the  transaction 
immediately  by  the  broker-dealer.  The 
record  must  include  (a)  the  name  of  the 
customer,  (b)  the  name,  amount,  and  • 
price  of  the  security,  and  (c)  the  date 
and  time  when  such  transaction  took 
place. 

The  information  required  by  the  rule 
is  necessary  for  the  execution  of  the 
Commission's  mandate  under  the 
Exchange  Act  to  prevent  fraudulent, 
manipulative,  and  deceptive  acts  and 
practices  by  broker-dealers.  This  is  used 
by  the  Commission  and  the  various  self- 
regulatory  organizations  in  compliance 
examinations  ttj  determine  whether 
such  trades  have  occurred. 

The  Commission  estimates  that  500 
respondents  collect  information 
annually  under  rule  15cl-7  and  that 
approximately  33,333  horns  would  be 
required  annually  for  these  collections. 

Rule  15cl-7  does  not  have  a  record 
retention  requirement  per  se.  However, 
responses  made  pursuant  to  rule  15cl- 
7  are  subject  to  the  recordkeeping 
requirements  of  rules  17a-3  and  17a— 4. 
Compliance  with  rule  15cl-7  is 
mandatory.  Because  the  information  is 
gathered  by  the  Commission  during 
compliance  examinations,  it  is  accorded 
confidential  treatment  pursuant  to 
regulation  200.80(b)(7)  under  the 
Freedom  of  Information  Act,  17  CFR 
200.80(b)(7). 

•  Rule  15AJ-1 — Amendments  and 
Supplements  to  Registration  Statements 
of  Securities  Associations. 

Rule  15AJ-1  implements  the 
requirements  of  sections  15 A,  17,  and 
19  of  the  Act  by  requiring  every 
association  registered  as,  or  applying  for 
registration  as,  a  national  securities 
association  or  as  an  affiliated  securities 


association  to  keep  its  registration 
statement  up-to-date  by  making  periodic 
filings  with  the  Commission  on  form  X- 
15AJ-1  and  form  X-15AJ-2. 

Rule  15AJ-1  requires  a  securities 
association  to  promptly  notify  the 
Conunission  after  the  discovery  of  any 
inacciu^cy  in  its  registration  statement 
or  in  any  amendment  or  supplement 
thereto  by  filing  an  amendment  to  its 
registration  statement  on  form  X-15AJ- 
1  correcting  such  inaccuracy.  The  rule 
also  reqiiires  an  association  to  promptly 
notify  the  Commission  of  any  change 
which  renders  no  longer  accurate  any 
information  contained  or  incorporated 
in  its  registration  statement  or  in  any 
amendment  or  supplement  thereto  by 
filing  a  current  supplement  on  form  X- 
15AJ-1.  Rule  15AJ-1  further  requires  an 
association  to  file  each  year  with  the 
Commission  an  annual  consolidated 
supplement  on  form  X-15AJ-2. 

Tne  information  required  by  nde 
ISAj-l  and  forms  X-15AJ-1  and  X- 
15AJ-2  is  intended  to  enable  the 
Commission  to  carry  out  its  statutorily 
mandated  oversight  fiuictions  and  to 
assure  that  registered  securities 
associations  are  in  compliance  with  the 
Act.  This  information  is  also  made 
available  to  members  of  the  public. 
Without  the  requirements  imposed  by 
the  rule,  the  Commission  would  be 
imable  to  fulfill  its  regulatory 
responsibilities. 

There  is  presenUy  only  one  registered 
seciurities  association,  which  registered 
in  1939,  subject  to  the  rule.  The  biu-dens 
associated  with  rule  ISAj-l 
requirements  have  been  borne  by  only 
one  seciuities  association  since  nde 
15AJ-1  was  adopted.  Furthermore,  the 
bindens  associated  with  rule  15AJ-1 
vary  depending  on  whether 
amendments  and  current  supplements 
are  filed  on  form  X-15AJ-1  in  addition 
to  an  annual  consolidated  supplement 
filed  on  form  X-15AJ-2.  The 
Conunission  staff  estimates  the  burden 
in  hours  necessary  to  comply  with  the 
rule  by  filing  an  amendment  or  a  current 
supplement  on  form  X-15AJ-1  to  be 
approximately  one-half  hour,  with  a 
related  cost  of  $12,  per  response.  The 
Commission  staff  estimates  the  biuden 
in  hours  necessary  to  comply  with  tlie 
rule  by  filing  an  aimual  consolidated 
supplement  on  form  X-15AJ-2  to  be 
approximately  three  hours,  with  a 
related  cost  of  $96.  Therefore,  the 
Conunission  staff  estimates  that  the  total 
annual  related  reporting  cost  associated 
with  the  rule  to  be  upwards  of  $96, 
assuming  a  minimiun  filing  of  an  annual 
consolidated  statement  on  form  X- 
15AJ-2,  with  additional  filings  on  form 
X-15AJ-1  correspondingly  increasing 
such  reporting  cost. 
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Compliance  with  rule  15AJ-1  is 
mandatory.  Information  received  in 
response  to  rule  15AJ-1  shall  not  be 
kept  confidential;  the  information 
collected  is  public  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (a)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (b)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  Office  of  Management 
and  Budget  within  30  days  of  this 
notice. 

Dated:  January  7,  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-790  Filed  1-14-03;  8:45  am] 
BILUNG  CODE  8010-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission;  Office  of  Filings  and 
Information  Services;  Washington,  DC 
20549. 

Extension: 
Rule  202(a)(ll)-l,  SEC  File  No.  270-171, 
OMB  Control  No.  3235-0532. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

The  title  for  the  collection  of 
information  is  "Certain  Broker-Dealers 
Deemed  Not  To  Be  Investment 
Advisers."  Proposed  rule  202(a){ll)-l 
under  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act")  would  allow 
broker-dealers  registered  with  the 
Commission  to  manage  non- 
discretionary  brokerage  accounts 
without  being  subject  to  the  Advisers 
\ct  regardless  of  the  form  of 


compensation  charged  those  accounts 
provided  that  certain  conditions  are 
met.  The  rule  would  require  that  all 
advertisements  for  brokerage  accounts 
charging  an  asset-based  fee  and  all 
agreements  and  contracts  governing  the 
operation  of  those  accounts  contain  a 
prominent  statement  that  the  accoimts 
are  brokerage  accounts.  This  collection 
of  information  is  necessary  so  that 
customers  are  not  confused  with  respect 
to  the  services  that  they  are  receiving, 
i.e.,  to  prevent  customers  and 
prospective  customers  from  mistakenly 
believing  that  the  account  is  an  advisory 
account  subject  to  the  Advisers  Act.  The 
collection  will  assist  customers  in 
making  informed  decisions  regarding 
whether  to  establish  accounts. 

The  respondents  to  this  collection  of 
information  are  all  broker-dealers  that 
are  registered  with  the  Commission.  The 
Commission  has  estimated  that  the 
average  annual  burden  for  ensuring 
compliance  with  the  disclosure  element 
of  the  rule  is  5  minutes  per  broker- 
dealer  taking  advantage  of  the  rule.  If  all 
of  the  approximately  8,100  broker- 
dealers  registered  with  the  Commission 
took  advantage  of  the  rule,  the  total 
estimated  annual  burden  would  be  673 
hoiu-s  (.083  hoius  x  8,100  brokers). 

The  proposed  rule  imposes  no 
additional  requirements  regarding 
record  retention.  The  collection  of 
information  requirements  under  the 
proposed  rule  is  mandatory.  Any 
information  received  by  the 
Commission  related  to  the  proposed 
rvde  woidd  be  kept  confidential,  subject 
to  the  provisions  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  vuiless  it 
displays  a  currently  valid  control 
number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10202, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  January  8,  2003. 
Margaret  H.  McFarland,- 
Deputy  Secretary.  ^ 

(FR  Doc.  03-792  Filed  1-14-03;  8:45  am] 

BOiJNG  CODE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47128;  File  No.  SR-Amex- 
2002-100] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stocic  Exchange  LLC  To 
Renumt>er  Footnotes  in  the  Member 
Fee  Schedule 

January  6,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
4,  2002  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  &t)m  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  renumber 
footnotes  in  the  Member  Fees  section  of 
the  Exchange's  Member  Fee  Schedule. 

The  proposed  fee  schedule  is 
available  at  the  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  nde  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  September  26,  2002,  the  Exchange 
filed  SR-Amex-2002-78  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  ^  to 


>  15  U.S.C.  78s(b)(l). 
M7CFR  240.19b-*. 
3 15  U.S.C.  78s(b)(3)(A). 
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temporarily  waive  Associate  Member 
and  Electronic  Access  fees  for  broker/ 
dealer  firms  that  currently  do  not  have 
electronic  access  to  the  Amex  Order 
File.'*  The  Exchange  is  proposing  to 
renumber  footnotes  4  and  5  to  the 
Member  Fee  Schedule  to  accommodate 
footnote  3  which  was  inadvertently 
dropped  in  SR-Amex-2002-78  but 
approved  by  the  Commission  on  April 
16,  2002.5 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general  and 
furthers  the  objectives  of  Section 
6(b)(4)  ^  of  the  Act  in  particular  in  that 
it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  the 
Exchange's  members,  issuers  and  other 
persons  using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange,  and  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Acts  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder.^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
pmposes  of  the  Act. 


♦Securities  Exchange  Act  Release  No.  46731 
(October  28,  2002),  67  FR  67226  (November  11, 
2002). 

5  Securities  Exchange  Act  Release  No.  45764 
(April  16,  2002),  67  FR  19783  (April  23,  2002), 
approving  SR-Amex  2002-10. 

»15U.S.C.  78f[b). 

M5  U.S.C.  78f(b)(4). 

■15U.S.C.  78s(b)(3)(A)(ii). 

•17  CFR  240.19b-4(f)(2). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  v\rritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
profwjsed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-100  and  should  be 
submitted  by  February  5,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  03-794  Filed  1-14-03;  8:45  am) 

BILLING  COOE  801(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47141;  File  No.  SR-Amex- 
2002-115] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC  To 
Extend  the  Suspension  of  Exchange 
Transaction  Charges  for  Certain 
Excttange-Traded  Funds 

January  8,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
27,  2002,  the  American  Stock  Exchange 
LLC  ("Amex")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 


"'17  CFR  200.30-3(a)(l  2). 
'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-4. 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  until 
January  31,  2003  the  suspension  of 
Exchange  transaction  charges  for 
speciafist.  Registered  Trader  and  broker- 
dealer  orders  for  the  iShares  Lehman  1— 
3  year  Treasury  Bond  Fund;  iShares 
Lehman  7-10  year  Treasury  Bond  Fund; 
Treasury  10  FITR  ETF;  Treasury  5  FITR 
ETF;  Treasury  2  FITR  ETF;  and  Treasury 
1  FTTR  ETF.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
[brackets]. 


AMEX  Equity  Fee  Schedule 

/.  Transaction  Charges 

No  change. 
//.  Regulatory  Fee 

No  Change. 

Notes:  1.  and  2.  No  change. 

3.  Customer  transaction  charges  for 
the  following  Portfolio  Depositary 
Receipts,  Index  Fimd  Shares,  and  Trust 
Issued  Receipts  have  been  suspended: 
DL\— DIAMONDS® 
QQQ— Nasdaq-100®  Index  Tracking 

Stock 
SPY— SPDRs® 
rVV— iShares  S&P  500 
MDY— MidCap  SPDRs 
XLY— Select  Sector  SPDR-Consumer 

Discretionary  i 

XLP— Select  Sector  SPDR-Consumer 

Staples 
XLE— Select  Sector  SPDR-Energy 
XLF— Select  Sector  SPDR-Financial 
XLV— Select  Sector  SPDR-Health  Care 
XLI— Select  Sector  SPDR-hidustrial 
XLB— Select  Sector  SPDR-Materials 
XLK— Select  Sector  SPDR-Technology 
XLU— Select  Sector  SPDR-Utilities 
BHH-B2B  Internet  HOLDRs^m 
BBH— Biotech  HOLDRs 
BDH— Broadband  HOLDRs 
EKH— Europe  2001  HOLDRs 
lAH— Internet  Architecture  HOLDRs 
HHH— hitemet  HOLDRs 
nH— hitemet  Infrastructure  HOLDRs 
MKH— Market  2000+  HOLDRs 
OIH— Oil  Service  HOLDRs 
PPH— Pharmaceutical  HOLDRs 
RKH— Regional  Bank  HOLDRs 
RTH— Retail  HOLDRs 
SMH— Semiconductor  HOLDRs 
SWH— Software  HOLDRs 
TTH— Telecom  HOLDRs 
UTH— Utilities  HOLDRs 
WMH— Wireless  HOLDRs 
SHY~iShares  Lehman  1-3  Year 

Treasury  Bond  Fund 
lEF— IShares  Lehman  7-10  Year 
Treasury  Bond  Fund 
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TILT — iShares  Lehman  20+  Year 

Treasury  Bond  Fund 
I QD — iShares  GS  $  InvesTop  Corporate 

Bond  Fimd 
TFT— Treasury  1  FITR  ETF 
TOU— Treasury  2  FITR  ETF 
TFI— Treasury  5  FITR  ETF 
TTE— Treasiuy  10  FITR  ETF 

I  Until  [December  31,  2002]  January  31, 
iQ03,  transaction  charges  also  have  been 
suspended  in  SHY,  lEF,  TFT,  TOU,  TFI 
and  TTE  for  specialist.  Registered 
Trader  and  broker  dealer  orders. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  extending  until 
January  31,  2003  the  suspension  of 
transaction  charges  in  iShares  Lehman 
1—3  year  Treasiuy  Bond  Fund  (Symbol: 
SHY);  iShares  Lehman  7-10  year 
Treasury  Bond  Fimd  (Symbol:  lEF); 
Treasury  10  FITR  ETF  (Symbol:  TTE); 
•treasury  5  FITR  ETF  (TFI);  Treasury  2 
I*ITR  ETF  (TOU);  and  Treasury  1  FITR 
ETF  (TFT)  for  specialist.  Registered 
Trader  and  broker-dealer  orders.  The 
Exchange  previously  filed  a  suspension 
in  such  charges  until  November  30, 
2k)02  3  and  December  13,  2002.'* 

The  Exchange  believes  a  suspension 
of  fees  for  these  securities  is  appropriate 
to  enhance  the  competitiveness  of 
eocecutions  in  these  seciuities  on  the 
Amex.  The  Exchange  will  reassess  the 
fee  suspension  as  appropriate,  and  will 
file  any  modification  to  the  fee 
suspension  with  the  Commission 
pursuant  to  section  19(b)(3)(A)  of  the 
1934  Act. 


»  See  Securities  Exchange  Act  Release  No.  46765 
(Kovember  1,  2002).  67  FR  68893  (November  13. 
2002)  (SR-Amex-2002-«l). 
i  *  See  Securities  Exchange  Act  Release  No.  46996 
(December  13.  2002),  67  FR  78264  (December  23. 
2P02)  (SR-Amex-2002-98). 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  section 
6(b)(4)  ^  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  7  and  Rule  19b-4(f)(6) « 
thereimder  because  the  proposal:  (i) 
Does  not  significantly  alfect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  prior  to 
30  days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Ccjmmission  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
short  time  as  designated  by  the 
Commission.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Amex  has  requested  that  the 
Commission  waive  the  five-day  pre- 


filing  notice  and  the  30-day  operative 
delay.  The  Commission  believes  that 
waiving  the  five-day  pre-filing  notice 
and  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  notes  that  fee  suspensions 
for  the  exchange-trade  funds  that  are  the 
subject  of  this  filing  have  been 
previously  filed  with  the  Commission.^ 
Further,  extension  of  the  fee  suspension 
for  specialist.  Registered  Trader,  and 
broker-dealer  orders  will  permit  the  fee 
suspensions  to  continue  uninterrupted. 
For  these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission.'" 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sb^t,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
,  comnumications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-115  and  should  be 
submitted  by  February  5,  2003. 

For  tiie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
J.  Lynn  Taylor, 
Assistant  Secretary. 
(FR  Doc.  03-844  Filed  1-14-03;  8:45  am] 

BiUJNG  COOE  W1IM>1-P 


5  15  U.S.C.  78f(b). 
•15U.S.C.  78f(b)(4). 
'  15  U.S.C.  78s(b)(3)(A). 
»17CFR240.19b-4(f)(6). 


'See  supra  notes  3  and  4. 

">  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  7ac(f). 

"  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47139;  File  No.  SR-Amex- 
2002-109] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  American  Stock 
Exchange  LLC  Relating  to  Dow  Jones 
&  Company  Liability  Disclaimer 

January  8,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Sfecurities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
18,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  UI  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Rule 
902  to  include  the  Dow  Jones  & 
Company,  Inc.  in  the  disclaimer 
provisions  of  the  Rule.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  m  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

Dow  Jones  &  Company,  Inc.  compiles, 
calculates  and  maintains  stock  indexes 
in  which  it  owns  "intellectual  property" 
rights  such  as  trademark,  copyright,  and 


proprietary  rights.  As  a  condition  of  a 
license  agreement  between  the 
Exchange  and  Dow  Jones  &  Company, 
Inc.  in  connection  with  the  trading  of 
options  on  certain  exchange  traded 
funds,  the  Amex  is  required  to  adopt, 
and  maintain  as  part  of  its  rules,  a 
disclaimer,  limiting  the  liability  of  Dow 
Jones  with  respect  to  the  dissemination 
and  calculation  of  its  indexes.  Diu'ing 
the  last  couple  of  years,  Dow  Jones  has 
entered  into  license  agreements  with 
State  Street  Bank  and  Trust  Company 
("SSGA").  and  Barclays  Global 
Investors,  NA  ("BGI")  to  use  its 
intellectual  property  rights  in  various 
indexes  in  connection  with  the 
issuance,  marketing  and  promotion  of 
certain  exchange-traded  open-end  funds 
(the  "SSGA  ETFs"  and  the  "BGI  ETFs"). 
The  Exchange  is  now  entering  into  a 
license  agreement  with  Dow  Jones  to 
use  the  same  indexes  to  trade  Options 
Clearing  Corporation  issued  options  on 
the  SSGA  ETFs  and  the  BGI  ETFs. 

The  proposed  disclaimer  is  similar  in 
content  to  disclaimers  currently  in  place 
for  Standard  &  Poors  Corporation  and 
Morgan  Stanley  &  Co.,  Incorporated  in 
connection  with  other  ETFs  and  index 
options.  The  proposed  disclaimer  states 
that  Dow  Jones  does  not  guarantee  the 
accuracy  or  completeness  of  its  indexes, 
makes  no  express  or  implied  warranties 
with  respect  to  the  indexes  and  shall 
have  no  liability  for  damages,  claims, 
losses  or  expenses  caused  by  errors  in 
calculating  or  disseminating  the 
indexes. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  ■' 
in  general  and  furthers  the  objectives  of 
section  6(b)(5)'*  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  dll  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-109  and  should  be 
submitted  by  February  5,  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange^  and,  in  particular,  the 
requirements  of  section  6  of  the  Act.^ 
The  proposed  liability  disclcumer 
provision  is  similar  to  other  liability 
disclaimers,  including  one  related  to 
portfolio  depositary  receipts  in  Amex 
Rule  1004  and  others  related  to  index 
options  in  Amex  Rule  902C. 

The  Amex  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  approval  pursuant  to  the 
section  19(b)(2)  of  the  Act.^  Since  the 
proposed  liability  disclaimer  is 
substantially  similar  to  other  liability 
disclaimers,  the  proposed  disclaimer 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


M 5  U.S.C.  78s(b). 
■•15  U.S.C.  78s(b)(5). 


*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule  change's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

6 15  U.S.C.  78s. 

M5  U.S.C.  78s(b)(2). 
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raises  no  new  regulatory  issues. 
Accordingly,  the  Commission  finds 
good  cause,  consistent  with  section 
19(b)(2)  of  the  Acf.s  to  approve  the 
proposed  nde  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing  thereof 
in  the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-Amex-2002- 
109)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority.'" 

J.  Lynn  Taylor, 

Assistant  Secretary. 

(FR  Doc.  03-845  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47132;  File  No.  SR-NSCC- 
2002-08] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  Relating  to  New  Clearing 
Fund  Valuation  of  Deposited  Securities 

January  7,  2003. 

On  October  3,  2002,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)(1)  of  the 
Secimties  Exchange  Act  of  1934 
("Act")  1  a  proposed  rule  change  (File 
No.  NSCC-2002-08).  Notice  of  the 
proposal  was  published  in  the  Federal 
Register  on  December  16,  2002.^  On 
January  6,  2003,  NSCC  amended  its 
proposed  rule  change.  ^  No  comment 
letters  were  received."  For  the  reasons 
discussed  below,  the  Commission  is    • 
approving  the  proposed  rule  change  on 
an  accelerated  basis. 

I.  Description 

The  proposed  rule  change  will  modify 
Rule  4  (Clearing  Fund)  and  Procedure 


XV  (Clearing  Fund  Formula  and  Other 
Matters)  of  NSCC's  Rules  and 
Procediu-es  to  establish  haircuts  for 
securities  posted  by  NSCC  members  as 
clearing  fund  collateral.  Under  Rule  4, 
NSCC  members  are  required  to  make 
deposits  to  NSCC's  clearing  fund.*  Rule 
4  also  states  that  NSCC,  at  its  discretion, 
may  permit  part  of  a  member's  (with  the 
exception  of  "mutual  fund/insurance 
services  members")  clearing  fimd 
deposit  to  be  evidenced  by  an  open 
account  indebtedness  secured  by  (a) 
unmatiired  bearer  bonds  that  are  either 
direct  obligations  of  or  obligations 
guaranteed  as  to  principal  and  interest 
by  the  United  States  or  its  agencies 
("qualifying  bonds")  and/or  (b)  one  or 
more  irrevocable  letters  of  credit  imder 
certain  guidelines  established  within 
NSCC's  rules.e 

« 

In  its  efforts  to  ensure  that  it  has 
adequate  collateral  to  cover  its 
members'  obligations,  NSCC  has 
decided  to  haircut  the  value  of 
securities  deposited  to  meet  clearing 
fund  requirements.  The  proposed 
haircut  percentages  will  range  from  2% 
to  5%  and  will  be  based  on  the  type  of 
security  (deposited,  its  market  risk,  and 
years  to  maturity.^  The  proposed 
haircuts  are  similar  to  those  currently 
applied  by  The  Depository  Trust 
Company  as  a  part  of  its  risk 
management  controls.  These 
percentages  may  change  from  time  to 
time.  Should  NSCC  decide  to  change  the 
haircut  schedule,  it  will  communicate 
such  changes  to  its  participants. 

NSCC  intends  to  implement  this 
change  no  sooner  than  thirty  days  after 
the  Commission's  approval  of  this 
proposed  rule  filing  provided,  however, 
that  NSCC  woidd  like  to  make  this 
change  effective  concurrent  with  the 
changes  made  pursuant  to  proposed  rule 
change  File  No.  SR-NSCC-2002-05.8 


"Id.  «^ 

«>  17  CFR  200.30-3(a)(12). 

•15U.S.C.  78s(b)(l). 

»  Securities  Exchange  Act  Release  No.  46958  (Dec. 
6,  2002),  67  FR  77123. 

'  The  purpose  of  this  amendment  was  to  conform 
the  language  of  this  rule  filing  to  an  earlier  NSCC 
proposed  rule  change  that  the  Commission  has 
approved.  Securities  Exchange  Act  Release  No. 
46931  (Nov.  27,  2002),  67  FR  72714  (Dec.  6,  2002) 
IFile  No.  Sk-NSCC-2002-05l.  Because  this 
amendment  is  technical  in  nature,  republication  of 
notice  is  not  required. 

♦  This  proposed  rule  change  had  a  fifteen-day 
comment  period. 


5  The  amount  of  each  memtier's  required  deposit 
is  determined  by  NSCC  in  accordance  with  one  or 
more  formulas. 

6  The  Commission  recently  approved  a  NSCC 
proposed  rule  change  (File  No.  SR-NSCC-2002-05) 
that  increased  the  minimum  amount  of  cash  that 
must  be  deposited  by  members  (with  the  exception 
of  "mutual  fund/insurance  services  members")  to 
satisfy  clearing  fund  requirements  and  that  limited 
the  amount  of  a  deposit  that  may  be  collateralized 
with  letters  of  credit.  Securities  Exchange  Act 
Release  Nos.  46931  (Nov.  27,  2002)  and  46389  (Aug. 
21.  2002),  67  FR  55053  (Aug.  27,  2002). 

'  NSCC's  proposed  haircut  schedule  for  U.S. 
Treasury  and  agency  securities  is:  Interest  bearing 
with  remaining  terms  to  maturity  of  up  to  10 
years — 2%;  Interest  bearing  with  remaining  terms  to 
maturity  in  excess  of  10  years — 5%;  Zero  coupon 
with  remaining  terms  to  maturity  of  up  to  5  years — 
2%;  Zero  coupon  with  remaining  terms  to  maturity 
in  excess  of  5  years — 5%. 

■  Supra  note  5. 


n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
section  17A(b)(3)(A)'»  of  the  Act,  which 
requires  that  the  rules  of  a  clearing 
agency  be  disigned  to  safeguard 
securities  and  fimds  in  its  custody  or 
control  or  for  which  it  is  responsible. 
The  Commission  finds  that  by  providing 
a  cushion  to  protect  against  downward 
fluctuations  in  the  value  of  securities 
pledged  as  clearing  fund  collateral,  the 
proposed  rule  change  is  consistent  with 
this  obligation  because  it  will  help  to 
ensure  that  NSCC  has  adequate  clearing 
fund  assets  in  the  event  that  NSCC  must 
liquidate  the  collateral  of  an  insolvent 
participant. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  so  that 
it  can  give  its  participants  thirty  days 
after  approval  of  this  filing  to  become 
compliant  with  the  changes  being  made 
and  can  implement  the  changes  to  the 
clearing  fimd  requirements  conciurently 
with  the  changes  made  by  SR-NSCC- 
2002-05. '°  The  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
because  such  approval  will  allow  NSCC 
to  give  its  participemts  thirty  days  to 
implement  the  changes  and  to 
implement  the  changes  concurrently 
widi  those  made  by  SR-NSCC-2002-05. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the. 
requirements  of  Section  1 7A  of  the  Act 
and  the  rules  and  regulations 
thereimder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR-^ 
NSCC-2002-08)  be,  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 
J.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  03-846  Filed  1-14-03;  8:45  am) 
BIUJNG  COO€  a010-«1-M 


9  15U.S.C.  78q-l(b)(3)(A). 

^°  Supra  note  5. 

»>  17  CFR  200.3O-3(a)(12). 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  rto.  34-47129;  RIe  No.  SR-NYSE- 
2003-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Jo  Extend 
a  Pilot  With  Respect  to  Amendments  to 
Rule  431  Relating  to  Margin 
Requirements  for  Security  Futures 
Contracts  t 

January  6,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),'  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  January  6,  2003,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
the  "Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  has 
filed  the  proposal  as  a  "non- 
controversial"  rule  change  pursuant  to 
Section  19(b)(3)(A)(iii)  of  the  Exchange 
Act,3  and  Rule  19b-4(f)(6)  thereunder.* 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  proposal  is  to  extend  until  March 

6,  2003,  the  effectiveness  of 
amendments  to  Rule  431  relating  to 
margin  requirements  for  Security 
Futures  Contracts  ("SFCs"),  which  the 
Commission  approved  on  a  pilot  basis 
for  sixty  days  (the  "Pilot")  on  November 

7,  2002. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 


forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

On  October  23,  2002,  the  Exchange 
filed  a  proposed  rule  change  with  the 
Commission  to  amend  Rule  431  with 
regard  to  SFCs.  On  November  6,  2002, 
the  Exchange  filed  an  amendment  with 
the  Commission  to  the  proposed  rule 
change.^  This  amendment  was  filed  as 
a  sixty-day  pilot,  and  approved  by  the 
Commission  on  November  7,  2002,^ 
effective  through  Januar)'  6,  2003. 

The  Exchange  proposes  to  extend  this 
Pilot  for  an  additional  sixty  days  (from 
January  6,  2003  until  March  6,  2003)  in 
order  to  allow  the  Pilot  to  continue  in 
effect  on  an  uninterrupted  basis  and  to 
permit  customers  to  continue  trading 
SFCs  in  securities  accounts  while  the 
Exchange  considers  the  conmients  it  has 
received  on  the  Pilot. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Exchange  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  of  the  Exchange 
Act "  that  an  Exchange  have  rules  that 
are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  is  designed  to  accomplish  these 
goals  by  p^jmitting  customers  to  trade 
SFCs  in  seciuities  accounts. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


>  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

3 15  U.S.C.  78s(b)(3)(A). 

*17CFR240.19b-4(f)(6). 

^  The  NYSE  asked  the  Commission  to  waive  the 
30-day  operative  delay.  See  Rule  19b-4(f)(6)(iii).  17 
CFR240.19l>-4(f)(6)(iii). 


^  See  letter  from  Daria  C.  Stuckey,  Corporate 
Secretary,  NYSE,  to  Nancy  Sanow.  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  November  5,  2002 
("Amendment  No.  1").  Amendment  No.  1  replaced 
the  original  rule  filing  (SR-NYSE-2002-53  (October 
23,  2002))  in  its  entirety.  Amendment  No.  1  also 
proposed  that  the  changes  be  effective  for  a  sixty- 
day  pilot,  and  requested  accelerated  approval  of  the 
proposed  rule  change. 

^  See  Securities  Exchange  Act  Release  No.  46782 
(November  7.  2002).  67  FR  69052  (November  14. 
20O2)  (SR-NYSE-2002-53). 

» 15  U.S.C.  78f[b)(5). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  received  written 
comments  on  the  original  proposed  rule 
change  that  was  filed  with  the 
Commission  on  October  23,  2002  and 
amended  on  November  6,  2002.  The 
Exchange  is  ciurentiy  considering  such 
comments. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change:  (i) 
Does  not  significantiy  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  for  30 
days  (or  such  shorter  time  as  the 
Comnussion  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest)  after  the  date  of  the 
filing,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act^  and  Rule  19b- 
4(f)(6)  thereunder.  1°  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  must  not 
become  operative  prior  to  30  days  after 
the  date  of  the  filing.  In  addition,  a  self- 
regulatory  organization  filing  a 
proposed  rule  change  under  Rule  19b- 
4(f)(6)(iii)  normally  must  give  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change  five 
days  prior  to  die  date  of  filing.  However, 
Rule  19b-4(f)(6)(iii)  permits  the 
Commission  to  designate  a  shorter  time 
if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  Exchange  has  requested 
that  the  Commission  waive  both  the 
five-day  pre-filing  requirement  and 
designate  that  the  proposed  rule  change 
become  operative  immediately  to  allow 
the  Pilot  to  continue  in  effect  on  an 
uninterrupted  basis  and  for  the 
Exchange  to  consider  comments  it  has 
received  on  the  Pilot. 

The  Commission  believes  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
waive  the  five-day  pre-filing 
requirement  and  designate  the  proposal 


B 15  U.S.C.  78s(b)(3)(A). 
"'17  CFR  240.19b-4(f)(6). 
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immediately  operatiVe.ii  Accelerating 
the  operative  date  and  waiving  the  pre- 
filing  requirement  should  permit  the 
Exchange  to  permit  customers  to 
continue  to  trade  SFCs  in  securities 
accounts  on  an  iminterrupted  basis 
while  the  Exchange  considers  comments 
it  has  received  on  the  Pilot.  The 
Commission  notes  that  the  Exchange 
anticipates  filing  a  new  proposed  rule 
change  to  adopt  the  Pilot  on  a 
permanent  basis.  Accordingly,  the 
Commission  designates  the  proposed 
rule  change  to  be  effective  and  operative 
upon  filing  with  the  Commission. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Exchange 
Act.  Persons  making  written 
submissions  should  file  six  copies 
theieof  with  the  Secretary,  Secmities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commmiications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  SR-NYSE-2003-01  and 
should  be  submitted  by  February  5, 
2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 12 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-793  Filed  1-14-03;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47131 ;  RIe  No.  SR-PCX- 
2002-73] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Exchange  Fees  and  Charges 

January  6,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act")  ^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
9,  2002,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Secunties  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons.         , 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  amend  its 
Schedule  of  Fees  and  Charges  by 
making  a  technical  change  to  its  DEA 
Regulatory  fees.  In  addition,  the 
Exchange,  through  its  wholly-owned 
subsidiary  PCX  Equities,  Inc.  is 
proposing  to  amend  its  Schedule  of  Fees 
and  Charges  to  make  a  technical  change 
to  its  DEA  Regulatory  fees.  The  text  of 
the  proposed  rule  change  is  below.  New 
text  is  italicized;  deleted  text  is  in 
brackets. 


Schedule  of  Fees  and  Charges  for  Exchange  Services 


PCX  General  memt)ership 
fees: 
Regulatory  fees: 


DEA  Fee[^] $2,000  monthly  fee  per  firmV 

$250  annual  fee  per  trader^ 

$75  one-time  registration  fee  per  trader^ . 

$250  per  quarter  for  firms  engaging  in  non-public  business. 


Xv 


%. 


'  These  fees  will  apply  to  member  organizations  for  which  the  Exchange  is  the  Designated  Examining  Authority.  Member  Organizations  that 
can  demonstrate  that  at  least  25%  of  their  income,  as  reflected  on  the  most  recently  submitted  FOCUS  report,  was  derived  from  on-floor  activi- 
ties will  be  exempt  from  these  charges. 

Schedule  of  Fees  and  Charges  for  Exchange  Services 


Archipelago  Exchange: 
Other  Fees  and  Charges 
Regulatory  Fees: 


DEA  Fee 


$2,000  monthly  fee  per  firm. 

$250  annual  fee  per  trader. 

$75  one-time  registration  fee  per  trader. 

[$250  per  quarter  for  firms  engaging  in  non-public  business]. 


>i  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 


efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 
« 17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(bMl). 
2  17CFR240.19b-4. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Pm-pose 

The  Exchange  is  proposing  to  make 
the  following  technical  changes  to  its 
Schedule  of  Fees  and  Charges  in  order 
to  correct  the  fee  schedule  and 
accurately  reflect  the  DEA  fees  that  the 
Exchange  intends  to  charge  with  respect 
to  its  options  and  equities  businesses. 
With  respect  to  the  options  DEA  fees, 
the  current  fees  schedule  includes  a 
footnote  that  provides  an  exemption  of 
such  fees  for  Member  Organizations  that 
demonstrate  that  at  least  25%  of  their 
income  was  derived  from  on-floor 
activities.  This  footnote  and  the 
exemption  were  not,  however,  intended 
to  apply  to  the  $250  per  quarter  fee  for 
firms  engaging  in  non-public  business. 
The  Exchange  proposes  to  move  the 
footnote  in  order  to  have  the  fee 
schedule  reflect  the  Exchange's  intent  as 
described  herein.  With  respect  to  the 
equities  DEA  fee,  the  Exchange  included 
a  $250  per  quarter  fee  for  firms  engaging 
in  non-public  business;  however,  as  this 
fee  is  not  applicable  to  the  market 
structure  of  the  Archipelago  Exchange, 
the  Exchange  erred  in  including  this  fee 
in  the  schedule.  The  Exchange  proposes 
to  delete  this  reference. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6(b)  of  the  Act,^ 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(4),''  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.«Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  s  and 
subparagraph  (f)(2)  of  Rule  19b-4  6 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  "DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-PCX-2002-73  and  should  be 
submitted  by  February  5,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  03-795  Filed  1-14-03;  8:45  am] 

BtLUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47143;  File  No.  SR-PCX- 
2002-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Exchange,  Inc.  Relating  to  a 
Stay  of  a  Committee  Action 

January  8,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19-4  thereunder,^ 
notice  is  hereby  given  that  on  April  9, 
2002,  the  Pacific  Exchange,  hic.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  by  the  PCX.  On  December  31, 
2002,  PCX  filed  Amendment  No.  1  to 
the  proposed  rule  change.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  and  Amendment  No.  1  ft^m 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  adopt  an  interim 
stay  provision  in  connection  with  its 
rules  regarding  review  of  committee 
actions. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized:  proposed  deletions  are  in 
[brackets]. 

Request  for  a  Stay  of  a  Committee 
Action 

Rule  11.7(d).  (1)  An  aggrieved  person 
seeking  review  of  a  committee  decision 
may  request  a  stay  of  the  decision 
pending  a  hearing  and  review  by  the 
Board  Appeals  Committee.  The  request 
for  a  stay  must  include  a  $500  stay  fee 
along  with  a  concise  statement  of  the 
basis  for  the  stay  which  must  be 
separate  from,  and  in  addition  to,  a 
statement  of  the  basis  for  the  review  of 
the  complained  of  action.  Applicants 


MS  U.S.C.  78f(b). 
*  15  U.S.C.  78flb)(4). 


5 15  U.S.C.  78s(b)(3)(A). 
•17  CFR  240.19b-4(f)(2). 


'  17  CFR  200.30-3(a}(12). 
'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  Amendment  No.  1  replaced  the  PCX's  original 
19b—}  filing  in  its  entirety. 
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seeking  a  stay  must  file  the  request  with 
the  Office  of  the  Corporate  Secretary  by 
the  earlier  often  (10)  business  days  after 
the  committee  renders  its  decision  or 
forty-eight  (48)  hours  before  the 
committee  implements  action.  The 
Exchange  will  not  be  required  to 
consider  a  request  for  a  stay  made 
within  the  48  hours  before  a  committee 
implements  action. 

(2)  A  stay  of  a  committee  action  may 
be  granted  in  only  those  cases  where  the 
aggrieved  person  has  made  a  showing, 
based  solely  on  the  evidence  and 
information  presented  in  the 
application  for  a  stay,  that:  (A)  there  is 
a  likelihood  the  applicant  will  prevail 
on  the  merits  on  review;  (B)  without  a 
stay,  the  applicant  is  likely  to  suffer 
irreparable  injury;  (C)  it  is  likely  that 
there  will  not  be  substantial  harm  to 
other  parties  if  a  stay  is  granted;  and  (D) 
the  issuance  of  a  stay  is  likely  to  serve 
the  interests  of  the  Exchange  or  an 
identified  public  interest. 

(3)  The  Chair  of  the  Board  Appeals 
Committee  will  designate  a  single  Board 
Appeals  Committee  member  to  rule  on 

a  request  for  a  stay.  The  designated 
Board  of  Appeals  Committee  member 
may  summarily  render  a  decision  on  the 
request  for  a  stay  based  solely  on  the 
documents  submitted  in  support  of,  and 
in  opposition  to,  the  request  for  a  stay. 
In  evaluating  the  merits  of  a  stay 
application,  the  Committee  member  will 
only  consider  matters  relevant  to  the 
issuance  of  the  stay,  not  the  underlying 
complaint.  The  decision  of  the 
Committee  member  whether  to  grant  a 
stay  may  not  be  appealed  under  Rule 
10. 

[Rule  11.7(d)-11.7(n)]flu7e  11.7(e)- 
1 1 . 7(o) — No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  test  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tite  Proposed  Rule  ^ 
Change 

1.  Purpose 

The  Exchange's  Board  of  Governors 
delegates  certain  powers  and  duties  to 


committees  that  administer  the 
provisions  of  the  Constitution  and  the 
Rules  of  the  Exchange.*  The  rules  of  the 
Exchange  provide  that  persons 
aggrieved  by  committee  decisions  (other 
than  disciplinary  matters)  may  seek 
review  of  the  decisions  subject  to  the 
procedural  prerequisite  of  PCX  Rule 
11.7  (Hearing  and  Review  of  Committee 
Action).  PCX  represents  that,  while  the 
rule  does  not  expressly  provide  a  right 
to  interim  relief  of  committee  decisions, 
applicants  seeking  such  relief  routinely 
request  that  the  Exchange  stay  further      , 
action  pending  review.  In  the  absence  of 
an  express  policy  or  procedures  relating 
to  interim  relief,  the  Exchange  has 
evaluated  the  merits  of  stay  applications 
on  a  case-by-case  relying  upon  the 
guidelines  that  are  used  by  the 
Commission  in  reviewing  stay 
applications  of  self-regulatory 
organization  actions.^  As  a  consequence 
of  the  Exchange's  ad  hoc  review,  the 
Exchange  believes  that  applicants  are 
either  not  aware  that  they  have  a  right 
to  interim  relief  or  they  are  not  familiar 
with  the  criteria  that  they  must  satisfy 
in  seeking  a  stay. 

The  Exchange  therefore  proposes  to 
clearly  set  fortib  the  criteria  and 
procedures  necessary  to  request  a  stay  of 
committee  action.  The  proposed  new 
Exchange  rule  will  set  forth  four  factors 
that  the  Exchange  will  consider  when 
evaluating  the  merits  of  a  stay 
application:  (1)  Whether  there  is  a 
likelihood  that  the  applicant  will 
prevail  on  the  merits  of  the  appeal;  (2) 
that  without  a  stay,  the  applicant  is 
likely  to  suffer  irreparable  injury;  (3) 
that  it  is  likely  there  will  not  be 
substantial  harm  to  other  parties  if  the 
stay  is  granted;  and  (4)  that  the  issuance 
of  a  stay  is  likely  to  serve  in  the  interests 
of  the  Exchange  or  an  identified  public 
interest.^  The  Exchange  represents  that 
the  applicant  must  prove  each  of  these    " 
factors  based  solely  on  the  evidence  and 
information  presented  in  the  application 
for  a  stay. 

The  proposed  new  Exchange  rule  will 
also  clarify  the  procedines  that  an 
applicant  must  satisfy  in  seeking  a  stay. 
The  proposed  rule  specifies  that  an 
applicant  must  pay  a  $500  fee  in  order 
to  request  a  stay.  The  fee  will  be  used 
to  cover  a  portion  of  Exchange  expenses 
including  the  allocation  of  staff  time  in 
processing  a  request  for  a  stay.  The 
proposal  also  provides  that  applicants 


must  request  a  stay  by  the  earlier  of  ten 
business  days  after  a  committee  renders 
its  decision  or  forty-eight  hours  before 
the  committee  implements  action.  From 
time  to  time,  the  Exchange  represents 
that  it  may  be  required  to  implement  a 
particular  committee  decision 
immediately  without  leaving  sufficient 
time  for  an  aggrieved  party  to  request  a 
stay  of  action.  According  to  the 
Exchange,  this  situation  occurs,  for 
example,  when  the  Exchange  must 
identify  a  particular  Lead  Market  Maker 
to  trade  a  new  option  on  the  following 
business  day,  or  when  the  Options  Floor 
Trading  Committee  makes  ad  hoc 
trading  decisions  on  the  trading  floor 
regarding  Auto-Ex  decisions  pursuant  to 
PCX  Rule  6.87.  In  those  unique 
situations,  the  Exchange  notes  that  the 
aggrieved  party  will  not  have  an 
opportimity  to  stay  the  action,  but  will 
be  able  to  appeal  the  committee 
decision  pursuant  to  PCX  Rule  11.7.  The 
Exchange  also  represents  that  it  will  not 
be  required  to  consider  a  request  for  a 
stay  made  within  the  forty-eight  hours  ^ 
before  a  committee  implements  action. 

The  proposed  new  Exchange  rule  will 
also  provide  that  the  Exchange's  Board 
Appeals  Committee  may  render  a 
decision  summarily  based  solely  on  the 
documents  submitted  in  support  of,  and 
opposition  to,  the  request  for  stay.  In  the 
event  that  the  Board  Appeals  Committee 
denies  the  request  for  a  stay,  the  Board 
Appeals  Committee  will  state  the 
reasons  for  its  denial  and  state  facts  that 
support  its  decision.^  The  Exchange 
believes  that  these  procedures  will 
guide  applicants  through  the  stay 
process  and  will  provide  the  Exchange's 
Board  Appeals  Committee  with  a 
uniform  standard  by  which  to  judge  the 
merits  of  an  application  for  interim 
relief  The  proposed  new  Exchange  rule 
will  not  apply  to  disciplinary  matters 
and  will  not  affect  an  aggrieved  person's 
imderlying  right  to  appeal  a  committee 
decision. 

2.  Statutory  Basis 

The  Exchange  believes  that  this 
proposal,  as  amended,  is  consistent  with 
Section  6(b)  *  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,^  in  particular,  in  that  it  is 
designed  to  facilitate  transactions  in 
-securities,  to  promote  just  and  equitable 
principles  of  trade,  to  enhance 


"See  PCX  Rule  11. 4. 

5  See  17  CFR  201.401(d);  see  also  Order 
Preliminarily  Considering  Whether  to  Issue  Stay 
Sua  Sponte  and  Establishing  Guidelines  for  Seeking 
Stay  Applications,  Securities  Exchange  .'\ct  Release 
No.  33870  (April  7,  1994). 

B  The  Exchange  represents  that  it  relies  on  the 
Commission's  guidelines  in  proposing  these  {actors. 


'The  Exchange  represents  that  the  Board  Appeals 
Committee  will  notify  the  applicant  of  its  denial  of 
a  request  for  a  stay,  as  well  as  the  reasons  for  its 
denial.  Telephone  conversation  between  Mai  S. 
Shiver.  Senior  Attorney,  Regulatory  Policy,  PCX.     ' 
and  Sapna  C.  Patel,  Attorney,  Division  of  Market 
Regulation,  Commission,  on  January  8,  2002. 

M5U.S.C.  78f(b). 

»15U.S.C.  78f(b)(5). 
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competition  and  to  protect  investors  and 
the  public  interest  by  standardizing  the 
method  by  which  stays  of  committee 
decisions  are  made.  The  Exchange  also 
believes  that  this  proposal,  as  amended, 
is  consistent  with  Section  6(b)(4)  of  the 
Act '°  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  cind  other  charges  among  members, 
issuers  and  other  persons. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  ECfiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  tbe  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  and  Amendment  No.  1  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2002-20  and  should  be 
submitted  by  February  5,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
J.  Lynn  Taylor, 
Assistant  Secretary. 
[FR  Doc.  03-842  Filed  1-14-03;  8:45  am] 
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SECURniES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47140;  File  No.  SR-Phlx- 
2002-76] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Certain  Rules  Governing 
Participation  in  Crossing  Transactions 
Effected  on  the  Exchange 

January  8,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Ride  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
21,  2002.  the  Philadelphia  Stock 
Exchange,  hic.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Phbc.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  certain  Phlx 
Rules  governing  participation  in 
crossing  transactions  effected  on  the 
Exchange.  Specifically,  the  Phlx 
proposes  to  amend  Phlx  Rtde  126, 
adding  Supplementary  Material  (h) 
instituting  an  alternative  procedure  for 
crossing  certain  orders  of  10,000  shares 
or  greater  (the  "Alternative  Procedure"). 
In  addition,  the  Phbc  proposes  to  amend 
Phlx  Rule  229B,  to  allow  specialists  and 
floor  brokers  on  the  Exchange's  equity 
floor  to  take  advantage  of  the 
Alternative  Procedures  electronically. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  lemguage  is  in 


•"  15  U.S.C.  78f[b)(4). 


"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-4. 


italics;  proposed  deletions  are  in 
brackets. 


Crossing"  Orders 

Rule  126.  When  a  member  has  an 
order  to  buy  and  an  order  to  sell  the 
same  security,  he  must  offer  such 
security  at  a  price  which  is  higher  than 
his  bid  by  the  minimum  variation 
permitted  in  such  seciuity  before 
making  a  transaction  with  himself. 

Supplementary  Material 

(a}-(g)  No  Change. 

(h)  If  prior  to  presenting  a  cross 
transaction  involving  10,000  shares  or 
more,  a  member  requests  that  the 
specialist  post  the  current  market  for  the 
security  ("Updated  Quotation"),  the 
member  may  execute  a  cross 
transaction: 

(i)  at  the  Updated  Quotation,  if  both 
sides  of  the  cross  transaction  are  agency 
orders  and  the  Updated  Quotation 
contains  no  agency  orders;  or 

(ii)  between  the  Updated  Quotation, 
without  interference  by  another 
member.  In  no  event  shall  an  agency 
order  on  the  book  having  time  priority, 
remain  unexecuted  after  any  other  order 
at  its  price  has  been  effected  pursuant 
to  this  rule  or  otherwise. 


[Order  Entry  Window]  Alternative 
Electronic  Order  Entry 

Rule  229B.  (a)  Floor  Brokers  and 
Specialists  may  elect  to  enter  orders 
through  an  order  entry  window  (the 
"Order  Entry  Window"  or  "OEW"), 
which  will  route  orders  to  the 
appropriate  specialist,  in  accordance 
with  Rule  229A.  with  all  OEW  orders 
treated  as  Non-Directed  Orders,  as  that- 
term  is  defined  in  Rule  229A.  Specialists 
may  enter  orders  only  in  those  stocks 
that  they  have  been  approved  to  trade 
as  a  specialist  by  the  Equity  Allocation, 
Evaluation  and  Securities  Committee. 
Orders  sent  through  the  OEW  will  be 
displayed  to  the  specialist  for  a  period 
of  time  to  be  determined  by  the 
Exchange.  During  that  time,  the 
specialist  can  choose  to  interact  with 
the  OEW  order.  At  the  end  of  the  time 
period,  absent  previous  specialist 
action,  the  OEW  order  will  be 
automatically  executed  or  cancelled. 

(b)  Specialists  and  Floor  Brokers  may 
enter  cross  transactions  electronically  in 
accordance  vrith  the  Phlx  Rule  126(h). 
*        *        *    .    *        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phbc  included  statements  concerning 
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the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  si^ificant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 

Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  better  allow  members  to 
compete  for  new  and  retain  existing 
order  flow  in  large  crossed  orders  on  the 
Phlx  equity  floor  through  use  of  the 
Alternative  Procedures.^  The 
Alternative  Procedures  would  allow  a 
member  with  an  order  to  buy  and  an 
order  to  sell  the  identical  number  of 
shares  of  the  same  security  to  cross 
those  orders  without  interference  by 
another  member  imder  certain 
circumstances.*  In  order  to  use  the 
Alternative  Procedures,  the  member 
attempting  to  cross  without  interference 
by  another  member  must  satisfy  a 
number  of  preconditions.  First,  the 
potential  cross  must  involve  orders  of 
greater  than  10,000  shares.  Second, 
prior  to  introducing  the  cross,  the 
member  attempting  to  cross  must 
request  that  the  specialist  in  the  security 
post  the  current  market  for  the  security 
(the  "Updated  Quotation").  Upon 
receiving  the  Updated  Quotation,  the 
member  may  execute  the  cross 
transaction  without  interference  by 
another  member  either  (1)  at  the 
Updated  Quotation,  if  both  sides  of  the 
cross  transaction  are  agency  orders  ^  and 
the  Updated  Quotation  contains  no 
agency  orders  or  (2)  between  the 
Updated  Quotation  in  any  other  case.* 
If  either  side  of  the  cross  woiild  take 
place  outside  the  Updated  Quotation  or 
at  the  Updated  Quotation,  for  crosses 
where  one  or  both  sides  of  the  cross 
transaction  are  non-agency  orders  or  the 
Updated  Quotation  contains  an  agency 


'Crossed  orders  or  crosses  are  two  orders,  one  to 
buy  and  one  to  sell  the  identical  number  of  shares 
of  the  same  security,  which  a  member  is  brokering 
for  his  or  her  customers.  This  proposed  rule  change 
effects  crosses  of  10,000  shares  or  larger. 

*  The  proposed  addition  of  Supplementary 
Material  (h)  to  Phlx  Rule  126  does  not  preclude 
Exchange  members  from  choosing  to  cross  such 
orders  under  another  provision  of  Phbt  Rule  126. 

'  Agency  orders  are  orders  that  are  not  for  the 
account  of  brokers  or  dealers. 

*  As  with  all  other  trading  on  the  Exchange, 
members  must  adhere  to  the  trading  restrictions 
contained  in  Section  11(a)  of  the  Act,  15  U.S.C. 

§  78k{a),  and  Rules  lla-1  et.  seq.,  17  CFR-240.11a- 
1  et.  seq.,  pertaining  to  members  trading  on  the 
Exchange  floor  for  their  own  account. 


order,  then  member  may  not  cross 
utilizing  the  Alternative  Procedures.^ 

In  addition,  the  Exchange  intends  to 
permit  members  to  enter  crosses 
electronically  subject  to  the  Alternative 
Procedures.  Upon  electronic  notification 
of  the  cross,  the  specialists  in  that 
security  will  be  requested  to  submit  an 
Updated  Quotation.*  The  member's 
cross  will  be  compared  with  the 
Updated  Quotation,  if  any,  and  will 
either  be  executed  pursuant  to  the 
Alternative  Procedures  or  the  member 
will  be  notified  that  the  cross  did  not 
take  place. 

In  contrast  to  this  proposal,  under 
cmrent  Phlx  Rules  pertaining  to 
priority,  if  a  member  presents  a  crossing 
transaction,  another  member  may 
participate,  or  "break  up,"  the 
transaction,  by  offering  (after 
presentation  of  the  proposed  crossing 
transaction)  to  improve  one  side  of  the 
transaction  by  the  minimum  price 
variation.  The  member  presenting  the 
cross  is  then  effectively  prevented  from 
consummating  the  transaction  as  a 
"clean  cross,"  which  may  be  to  the 
detriment  of  the  member's  customer.^ 
The  Exchange  notes  that  the  minimum 
price  variation  is  one  penny,  making  it 
relatively  inexpensive  for  another 
Exchange  member  to  break  up  the 
crossing  transaction  by  simply 
improving  one  side  or  the  other  by  one 
penny. 

In  a  decimal  pricing  environment,  the 
Exchange's  Floor  Procedure  Committee 
is  concerned  that  a  portion  of  the 
crossing  business  and  corresponding 
Exchange  volume  could  evaporate 
unless  members  and  their  customers 
receive  the  protection  offered  by  the 
Alternative  Procedures.  The  Exchange 
believes  that  the  Alternative  Procedures 


'  The  unavailability  of  the  Alternative  Procedures 
does  not  restrict  how  a  member  may  then  continue 
to  represent  the  orders  that  otherwise  would  have 
been  crossed.  For  instance,  a  member  may  choose 
to  execute  part  of  one  of  the  cross  against  the 
trading  interest  that  caused  the  unavailability  of  the 
Alternative  Procedures  and  then  attempt  to  execute 
the  remaining  portion  of  the  cross  using  the 
Alternative  Procedures.  A  member  could  also 
decide  to  seek  execution  for  the  cross  in  another 
market. 

"la  a  telephone  conference  between  John  Dayton, 
Assistant  Secretary  and  Counsel,  Phlx,  and  Alton 
Harvey,  Chief,  Office  of  Market  Watch,  and  Mary  N. 
Simpkins,  Special  Counsel,  Division  of  Market 
Regulation,  Commission,  on  January  7,  2003.  the 
Phlx  clarified  that  as  ivith  manual,  in-person  use  of 
the  Alternative  Procedures,  a  member  attempting  to 
cross  electronically  using  the  Alternative 
Procediues  will  use  the  Exchange's  trading  systems 
to  request  that  the  specialists  submit  an  Updated 
Quotation. 

^  Some  institutional  customers  prefer  executing 
large  crossing  transactions  at  a  single  price  and  are 
willing  to  forego  the  opportunity  to  achieve  the 
piecemeal  price  improvement  that  might  result 
from  the  break  up  of  the  cross  transaction  by 
another  Exchange  member.  Of  course,  the  member 
will  still  retain  the  ability  to  present  both  sides  of 
the  order  at  the  post  if  the  customers  so  desire. 


strike  a  balance  of  interests  of  those 
members  who  are  impacted  by  crossing 
transactions.  Members  attempting  to 
execute  crosses  for  their  customers  may 
be  interested,  on  behalf  of  their 
customers,  in  obtaining  a  rapid 
execution  of  their  order  at  a  single  price. 
Members  submitting  Updated 
Quotations  may  be  interested  in 
executing  against  with  a  portion  of  one 
side  or  the  other  of  the  cross  because 
they  see  this  as  a  favorable  trade.  This 
proposal  allow  both  interests  to  be 
fulfilled  by  streamlining  the  crossing 
procediues  while  retaining  the  right  of 
members  to  represent  their  best  bid  or 
offer  through  their  response  to  the 
request  for  an  Updated  Quotation.  It 
also  protects  the  priority  of  agency 
orders  by  requiring  that  requiring  that  in 
no  event  shall  an  agency  order  in  the 
book,  having  time  priority,  remain 
imexecuted  after  any  other  order  at  its 
price  has  been  effected. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  to  amend  certain  Phlx  Rules 
governing  participation  in  crossing 
transactions  effected  on  the  Exchange  is 
consistent  with  Section  6(b)  of  the  Act '° 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act  >'  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest.        ^' 

B.  Self-Regulatory  Organiiation's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  [>eriod  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 

'0  15  U.S.C.  78fn)). 
"15  U.S.C  78Rb)(5). 
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publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Coaunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbc.  All 
submissions  should  refer  to  file  number 
SR-Phlx-2002-76  and  should  be 
submitted  by  February  5,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 
|.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  03-843  Filed  1-14-03;  8:45  am] 
BtLUNG  CODE  801IH>1-P 


SOCIAL  SECURfTY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  part  S  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority 
which  covers  the  Social  Security 
Administration  (SSA).  Chapter  S7 
covers  the  Office  of  the  Deputy 
Commissioner  for  Human  Resources. 
Notice  is  hereby  given  that  subchapter 
S7C,  the  Office  of  Labor-Management 
and  Employee  Relations  is  being 
amended  to  reflect  the  establishment  of 
three  centers.  The  new  material  and 
changes  are  as  follows: 


"  17  CFR  200.30-3(a)(12). 


Section  S7C.10    The  Office  of  Labor 
Management  and  Employee  Relations — 
(Organization): 

Delete  B. 
Retitle: 

A.  The  "Director,  Office  of  Labor- 
Management  and  Employee  Relations" 
to  the  "Associate  Commissioner,  Office 
of  Labor-Management  and  Employee 
Relations  (S7C). 

Reletter  C  to  B: 

B.  The  Immediate  Office  of  the 
Associate  Commissioner,  Office  of 
Labor-Management  and  Employee 
Relations  (S7C). 

Establish: 

C.  The  Center  for  Program  Policy, 
Automation  and  Training  (S7CC ). 

D.  The  Center  for  Operations  (S7CE). 

E.  The  Center  for  Negotiation  ( S7CG 
). 

Section  S7C.20    The  Office  of  Labor 
Management  and  Employee  Relations — 
(Functions): 

Delete: 

B. 

C,  Line  5,  starting  with  "The 
functions  of  the  office  include  the 
following:"  and  items  1  through  10. 
Reletter: 

C.  to  B. 

Retitle: 

A.,  Line  1  and  B.,  Lines  1  and  2  firom 
"The  Director,  Office  of  Labor- 
Management  and  Employee  Relations" 
to  "the  Associate  Commissioner,  Office 
of  Labor-Management  and  Employee 
Relations". 

B.,  Line  3,  from  "the  Director"  to  the 
"Associate  Commissioner" 

B.,  Line  4,  from  "the  Human 
Resources  Memager"  to  "the  Deputy 
Associate  Commissioner". 

Establish: 

C.  The  Center  for  Program  Policy, 
Automation,  and  Training  {S7CC  ). 

1.  Formulates  SSA  progreun  policy, 
guidance,  and  direction  in  the 
devefopment,  administration  and 
evaluation  of  a  comprehensive  national 
program  in  the  areas  of  labor- 
management  relations,  performance- 
management,  disciplinary  and  adverse 
actions,  and  SSA  grievances. 

2.  Designs  and  implements  processes 
to  monitor  and  evaluate  implementation 
of  government-wide  and  SSA  priorities 
relative  to  SSA's  national  labor  and 
employee  relations  programs. 

3.  Develops  and  evaluates  SSA 
policies  and  programs  involving  labor- 
management  relations,  disciplinary  and 
adverse  actions,  performance-based 
actions,  grievances,  and  appeals. 

4.  Researches,  compiles,  and  analyzes 
information  on  the  granting  and  usage  of 
imion  official  time,  grievances,  adverse 


and  disciplinary  actions,  and  third  party 
proceedings.  Establishes  and  maintains 
automated  data  bases  for  information 
management  to  monitor  and  analyze 
emerging  trends  and  compliance  with 
SSA  policy,  laws,  rules  and  regulations 
relating  to  labor  and  eAployee  relations. 

5.  Conducts  statutory  review  of  all 
Memoranda  of  Understanding 
negotiated  Agency-wide.  Administers 
and  maintains  Eirbitration  panels. 

D.  The  Center  for  Operations  {S7CE). 

1.  Provides  technical  guidance  in 
developing,  implementing  and 
administering  cooperative  labor- 
management  and  employee  relations 
programs  throughout  SSA. 

2.  Administers  SSA  employee 
relations  programs  involving 
disciplinary  and  adverse  actions, 
performance-based  actions,  SSA 
grievances,  and  appeals. 

3.  Provides  technical  and  advisory 
services  to  management  for  exercising 
management  rights  and  discharging 
SSA's  obligations  under  labor  and 
employee  relations  statutes,  laws, 
executive  orders,  regiUations  and 
negotiated  agreements. 

4.  Works  with  managers,  labor 
organizations,  and  vmion  officials 
throughout  SSA  to  develop  and 
maintain  plans,  programs,  and 
procedures  necessary  to  institutionalize 
sound  labor-management  relations  and 
more  effective  and  efficient  dealings 
between  the  parties. 

5.  Provides  training,  advice,  and 
direction  to  supervisors,  managers,  and 
other  management  personnel  in  SSA 
components  on  the  proper  , 
interpretation  and  application  of 
negotiated  agreements,  5  U.S.C.  71,  and 
employee  relation's  laws  and 
regulations. 

6.  Coordinates  activities  of  field  and 
component  labor  relations  staffs  to 
ensiure  uniform  implementation  of 
national  labor  and  employee  relations 
policies. 

E.  The  Center  for  Negotiation  (S7CG). 

1.  Negotiates,  administers,  interprets 
and  implements  SSA  national  labor 
agreements  which  include  pre^ 
negotiation  activities,  team  preparation, 
advisory  services  and  problem 
resolution. 

2.  Negotiates  national  midterm 
contractual  issues  with  the  recognized 
bargaining  unit(s). 

3.  Provides  technical  and  advisory 
services  and  expertise  to  management  in 
establishing  management  negotiating 
positions  and  for  representation  in 
third-party  proceedings. 

4.  Maintains  files  oicase  law  which 
effect  contracts  and  researches 
bargaining  history  relevant  to 
establishing  management's  position  at 
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third-party  proceedings  and 
negotiations. 

5.  Represents  or  coordinates  SSA 
representation  in  imfair  labor  practice 
complaints  before  the  Federal  Labor 
Relations  Authority,  bargaining  matters 
before  the  Federal  Mediation  and 
Conciliation  Service  impasse 
proceedings  before  the  Federal  Services 
Impasses  Panel,  national-level 
grievances  before  arbitrators, 
management-initiated  actions  under 
appeal  to  the  Merit  Systems  Protection 
Board  and  employee  claims  before 
unemployment  compensation  boards. 

6.  Provides  technical  advice  and 
assistance  to  SSA  management  on  non- 
bargaining  unit  SSA  grievances. 

7.  Facilitates  issues  and  generates 
guidance  at  the  national,  regional  and 
local  levels.  Provides  training  and 
assists  in  resolving  issues  at  all  levels. 

Dated:  January  2,  2003. 
Reginald  F.  Wells, 

Deputy  Commissioner  for  Human  Resources. 
(FR  Doc.  03-764  Filed  1-14-03;  8:45  am] 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
CoUection  Activity  Under  OMB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et.  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
renewal  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on 
September  20,  2002  [67  FR,  page  59326]. 
No  comments  were  received. 
DATES:  Comments  must  be  submitted  bn 
or  before  February  14,  2003  to: 
Attention  DOT/OST  Desk  Officer,  Office 
of  Information  and  Regulatory  Afeirs, 
Office  of  Management  and  Budget, 
Docket  Library,  Room  10102,  725  17th 
Street,  NW.,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATKM  CONTACT:  Jack 
Schmidt,  Competition  and  Policy 
Analysis  Division,  Office  of  Aviation 
Analysis;  Office  of  the  Secretary,  U.S. 
Department  of  Transportation,  400  7th 


Street,  SW.,  Washington,  DC  20590- 
0002,  Telephone  (202)  366-5420. 
SUPPLEMENTARY  INFORMATION:  Office  of 
the  Secretary  (OST). 

Title:  Passenger  Manifest  Information. 

OMB  Control  Number:  2105-0534. 

Affected  Public:  U.S.  and  foreign 
direct  air  carriers. 

Annual  Estimated  Burden:  1.05 
million  hours. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  acciu-acy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  January  9, 
2003. 
Michael  A.  Robinson, 

Clearance  Officer,  Department  of 

Transportation. 

(FR  Doc.  03-825  Filed  1-14-03;  8:45  am] 

BILLING  COOe  491 0-62-P 


SUPPLEMENTARY  INFORMATION: 

Title:  Advisory  Committee  Candidate 
Biographical  Information  Request,  DOT 
F1120.1. 

OMB  Control  Number:  2105-0009. 

Affected  Public:  Individuals  who  have 
contacted  EKDT  to  indicate  an  interest  in 
appointment  to  an  advisory  committee 
and  individuals  who  have  been 
recommended  for  membership  on  an 
advisory  committee.  Only  one  collection 
is  expected  per  individual. 

Annual  Estimated  Burden:  35  hours. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  acciuacy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  January  9, 
2003. 

Michael  A.  Robinson, 
Information  Resource  Management, 
Department  of  Transportation. 

[FR  Doc.  03-826  Filed  1-14-03;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION      bilung  code  4eio-62-p 


Office  of  ttte  Secretary 

fteports,  Forms  and  Recordlceeping 
Requirements;  Agency  information 
Coliection  Activity  under  OMB  Review 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  an  extension  without  change  for 
a  currently  approved  information 
collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  February  14,  2003:  attention 
DOT/OST  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Docket  Library,  Room  10102,  725  17th 
Street,  NW.,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Roberta  Fede,  Committee  Management 
Officer,  Executive  Secretariat,  Office  of 
the  Secretary,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 
Telephone  (202)  366-9764. 


DEPARTMENT  OF  TRANSl>ORTATK>N 

Office  of  the  Secretary 

Privacy  Act  of  1974:  System  of 
Records 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  to  amend  a  system  of 
records. 

SUMMARY:  DOT  intends  to  establish  a 
system  of  record  imder  the  Privacy  Act 
of  1974. 

EFFECTIVE  DATE:  February  24,  2003.  If  no 
comments  are  received,  the  proposal 
will  become  effective  on  the  above  date. 
If  comments  are  received,  the  comments 
will  be  considered  and,  where  adopted, 
the  docxunents  will  be  republished  with 
changes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  L.  Coates,  Department  of 
Transportation,  Office  of  the  Secretary, 
400  7th  Street,  SW.,  Washington,  DC 
20590,  (202)  366-6964  (telephone), 
(202)  366-7024  (fax), 
Yvonne.Coates@ost.dot.gov  (Internet 
address). 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Transportation  system  of 
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records  notice  subject  to  the  Privacy  Act 
of  1974  (5  U.S.C.  552a),  as  amended,  has 
be6n  published  in  the  Federal  Register 
and  is  available  from  the  above 
mentioned  address. 

DOT/TSA  010 

SECURITY  CLASSIFICATION: 
Classified,  sensitive. 

SYSTEM  NAME: 

Aviation  Security  Screening  Records. 

SYSTEM  location: 

Records  are  maintained  at  the  Office 
of  National  Risk  Assessment, 
Transportation  Security  Administration 
(TSA).  400  7th  Street,  SW.,  Washington. 
DC  20590. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  traveling  to,  from,  or 
within  the  United  States  (U.S.)  by 
passenger  air  transportation;  individuals 
who  are  deemed  to  pose  a  possible  risk 
to  transportation  or  national  security,  a 
possible  risk  of  air  piracy  or  terrorism, 
or  a  potential  threat  to  airline  or 
passenger  safety,  aviation  safety,  civil 
aviation,  or  national  security. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Passenger  Name  Records  (PNRs)  and 
associated  data;  reservation  and 
manifest  information  of  passenger 
carriers  and,  in  the  case  of  individuals 
who  are  deemed  to  pose  a  possible  risk 
to  transportation  security,  record 
categories  may  include:  risk  assessment 
reports;  financial  and  transactional  data; 
public  source  information;  proprietary 
data;  and  information  from  law 
enforcement  and  intelligence  sources. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
49  U.S.C.  114,  44901,  and  44903. 

PURPOSE(S): 

The  system  will  be  used  to  facilitate 
the  conduct  of  an  aviation  security- 
screening  program,  including  risk 
assessments  to  ensure  aviation  security. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Information  may  be  disclosed  from 
this  system  as  follows; 

(1)  To  appropriate  Federal,  State, 
territorial,  tribal,  local,  international,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  TSA 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

(2)  To  contractors,  grantees,  experts, 
consultants,  agents  and  other  non- 
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Federal  employees  performing  or 
working  on  a  contract,  service,  grant, 
cooperative  agreement,  or  other 
assignment  from  the  Federal 
government  for  the  purpose  of  providing 
consulting,  data  processing,  clerical,  or 
other  functions  to  assist  TSA  in  any 
function  relevant  to  the  purpose  of  the 
system. 

(3)  To  Federal,  State,  territorial,  tribal, 
and  local  law  enforcement  and 
regulatory  agencies — foreign, 
international,  and  domestic — in 
response  to  queries  regarding  persons 
who  may  pose  a  risk  to  transportation  or 
national  security;  a  risk  of  air  piracy  or 
terrorism  or  a  threat  to  airline  or 
passenger  safety;  or  a  threat  to  aviation 
safety,  civil  aviation,  or  national 
security. 

(4)  To  individuals  and  organizations, 
in  the  course  of  enforcement  efforts,  to 
the  extent  necessary  to  elicit 
information  pertinent  to  the 
investigation,  prosecution,  or 
enforcement  of  civil  or  criminal  statutes, 
rules,  regulations  or  orders  regarding 
persons  who  may  pose  a  risk  to 
transportation  or  national  security;  a 
risk  of  air  piracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  or  a  threat 
to  aviation  safety,  civil  aviation,  or 
national  security. 

(5)  To  a  Federal,  State,  or  local 
agency,  where  such  agency  has 
requested  information  relevant  or 
necessary  for  the  hiring  or  retention  of 
an  individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit. 

(6)  To  the  news  media  in  accordance 
with  the  guidelines  contained  in  28  CFR 
50.2,  which  relate  to  civil  and  criminal 
proceedings. 

(7)  To  the  Department  of  State,  or 
other  Federal  agencies  concerned  with 
visas  and  immigration,  and  to  agencies 
in  the  Intelligence  Conununity,  to 
further  those  agencies'  efforts  with 
respect  to  persons  who  may  pose  a  risk 
to  transportation  or  national  security;  a 
risk  of  air  pfracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  or  a  threat 
to  aviation  safety,  civil  aviation,  or 
national  security. 

(8)  To  international  and  foreign 
governmental  authorities  in  accordance 
with  law  and  formal  or  informal 
international  agreements. 

(9)  In  proceedings  before  any  court, 
administrative,  adjudicative,  or  tribunal 
body  before  which  TSA  appears,  when 
(a)  TSA  or  (b)  any  employee  of  TSA  in 
his/her  official  capacity,  or  (c)  any 
employee  of  TSA  in  his/her  individual 
capacity  where  TSA  has  agreed  to 
represent  the  employee,  or  (d)  the  U.S. 
or  any  agency  thereof,  where  TSA 
determines  that  the  proceeding  is  likely 


to  affect  the  U.S.,  is  a  party  to  the 
proceeding  or  has  an  interest  in  such 
proceeding,  and  TSA  determines  that 
use  of  such  records  is  relevant  and 
necesfeary  in  the  proceeding,  provided, 
however,  that  in  each  case,  TSA 
determines  that  disclosure  of  the 
records  in  the  proceeding  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

(10)  To  airports  and  aircraft  operators, 
to  the  extent  the  disclosure  is  deemed 
required  in  the  interests  of 
transportation  security. 

(11)  To  the  National  Archives  and 
Records  Administration  (NARA)  in 
connection  with  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  f  OR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  computer  at  the 
Office  of  National  Risk  Assessment  in  a 
secure  facility.  The  records  are  stored  on 
magnetic  disc,  tape,  digital  media,  and 
CD-ROM,  and  may  be  retained  in  hard 
copy  format  in  secure  file  folders.  The 
computer  system  from  which  records 
could  be  accessed  is  policy  and  security 
based  with  real-time  auditing. 

retrievabnjty: 

Data  are  retrievable  by  the  name  or 
other  identifying  information  of  the 
individual,  such  as  flight  information. 

SAfEGUARDS: 

Information  in  this  system  is 
safeguarded  in  accordance  with 
applicable  rules  and  policies,  including 
the  Department's  automated  systems 
security  and  access  policies.  The 
computer  system  from  which  records 
could  be  accessed  is  policy  and  security 
based,  meaning  the  access  is  limited  to 
those  individuals  who  require  it  to 
perform  their  official  duties.  It  also         - 
maintains  real-time  auditing  of 
individuals  who  access  the  system. 
Classified  information  is  appropriately 
stored  in  a  secured  facility,  databases, 
and  containers  and  in  accordance  with 
other  applicable  requfrements, 
including  those  pertaining  to  classified 
documents. 

RETENTION  AND  DISPOSAL: 

A  request  is  pending  for  NARA 
approval  for  the  retention  and  disposal 
of  records  in  this  system.  For 
individuals  who  are  deemed  to  pose  a 
possible  risk  to  transportation  security, 
TSA  is  requesting  that  those  records 
may  be  maintained  for  up  to  50  years. 
For  all  other  individuals,  those  records 
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will  be  purged  after  completion  of  the 
individual's  air  travel  to  which  the 
record  relates. 

SYSTEM  MANAQEII(S)  AND  ADDRESS: 

Director,  Office  of  National  Risk 
Assessment,  TSA,  400  7th  St.,  SW., 
Washington,  DC  20590. 

NOHFtCATION  PROCEDURES: 

None.  Pursuant  to  5  U.S.C.  552a(k), 
this  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

Although  the  system  is  exempt  from 
record  access  procedures  pursuant  to  5 
U.S.C.  552a(k),  U.S.  citizens  and 
Permanent  Resident  aliens  may  request 
access  to  records  containing  information 
they  provided  by  sending  a  written 
request  to  the  System  Manager.  In  the 
case  of  air  passengers,  this  data  is 
contained  in  the  passenger  name  record 
(PNR).  The  request  must  identify  the 
system  from  which  the  individual  is 
seeking  records,  and  include  a  general 
description  of  the  records  sought,  the 
requester's  full  name,  current  address 
and  date  and  place  of  birth.  The  request 
must  be  signed  and  either  notarized  or 
submitted  imder  penalty  of  perjury. 

CONTESTING  RECORD  PROCEDURES: 

U.S.  Citizens  or  Permanent  Resident 
Aliens  who  wish  to  contest,  or  seek 
amendment  of,  records  containing 
information  they  provided,  which  is 
maintained  in  the  system,  should  direct 
their  written  requests  to  the  system 
manager  listed  above.  Requests  should 
clearly  and  concisely  state  what 
information  is  being  contested,  the 
reEison(s)  for  contesting  it,  and  the 
proposed  amendment  to  the  record.  The 
request  must  also  contain  the  requester's 
full  name,  ciurent  address  and  date  and 
place  of  birth.  The  request  must  be 
signed  and  either  notarized  or  submitted 
under  penalty  of  perjury. 

RECORD  SOURCE  CATEGORIES: 

This  system  contains  investigative 
material  compiled  for  law  enforcement 
purposes  whose  sources  need  not  be 
reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3),  (d),  (e)(1).  (e)(4)(G),  (H)  and 
(I),  and  {f)  of  the  Privacy  Act  pursuant 
to  5  U.S.C.  552a(k)(l)  and  (k)(2). 

Dated:  January  8,  2003. 
Yvonne  L.  Coaies, 

Privacy  Act  Coordinator. 

(FR  Doc.  03-827  Filed  1-14-03;  8:45  am] 

BIUINGCOOE  4aiO-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Standardization  of  ttte  Requirements  of 
Airworthiness  Directives  that  Mandate 
Supplemental  Structural  Inspection 
Documents 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting.    • 

SUMMARY:  This  notice  announces  a 
public  meeting  which  is  being  held  by 
the  Federal  Aviation  Administration 
(FAA)  to  present  its  views  and  hear 
comments  from  the  public  concerning 
issues  regarding  standardization  of  the 
requirements  of  airworthiness  directives 
for  certain  transport  category  airplanes 
that  mandate  Supplemental  Structiual 
Inspection  Documents  (SSID)  and  that 
address  the  treatment  of  repairs, 
alterations,  and  modifications  of  those 
certain  transport  category  airplanes. 

DATES:  The  meeting  will  be  held  in 
Seattle,  Washington,  on  February  27, 
2003,  beginning  at  8:30  a.m. 
REGISTRATION:  Registration  wiU  begin  at 
approximately  7:30  a.m.  on  Thursday, 
February  27,  2003.  Persons  planning  to 
attend  the  meeting  are  encouraged  to 
pre-register  by  contacting  the  person 
identified  later  in  this  notice  as  the 
contact  for  further  information. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Seattle  Marriott  Sea-Tac,  3201  South 
176th  Street.  Seattle,  WA  98188; 
telephone  (206)  241-2000.  A  block  of 
guest  rooms  has  been  reserved  for  the 
meeting  at  the  Seattle  Marriott  at  a 
group  rate.  This  block  of  rooms  will  be 
held  until  February  6,  2003.  Persons 
planning  on  attending  the  meeting 
should  contact  the  hotel  directly  for 
reservations  and  identify  themselves  as 
participants  in  the  FAA  Public 
Technical  Conference  to  ensure  proper 
credit. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
FAA,  Airframe  Branch,  ANM-120L, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  3960  Paramount 
Boulevard,  Lakewood,  CA  90712-4137; 
telephone  (562)  627-5237;  facsimile 
(562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  In  October 
1991,  Congress  enacted  Title  FV  of 
Public  Law  102-143,  the  Aging  Aircraft 
Safety  Act  (AASA)  of  1991,  to  address 
aging  aircraft  concerns.  That  Act 
instructed  the  FAA  administrator  to 
prescribe  regulations  that  will  ensiue 
the  continuing  airworthiness  of  aging 
aircraft.  As  one  of  several  responses  to 
the  AASA,  the  FAA  issued  the  Aging 


Airplane  Safety  Rule  (AASR)  on 
December  6,  2002.  The  applicability  of 
that  rule  addresses  airplanes  that  are 
operated  under  part  121  of  the  Federal 
Aviation  Regulations  (14  CFR  part  121), 
all  U.S.  registered  multi-engine 
airplanes  operated  imder  part  129  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  129),  and  all  miilti-engine  airplanes 
used  in  scheduled  operations  under  part 
135  of  the  Federal  Aviation  Regulations 
(14  CFR  part  135).  The  AASR  requires 
the  maintenance  programs  of  those 
airplanes  to  include  damage  tolerance- 
based  inspections  and  procedures  that 
include  all  major  structural  repairs, 
alterations,  and  modifications  (RAMs). 
These  procedures  must  be  estabUshed 
and  incorporated  within  four  years  after 
December  8.  2003,  the  effective  date  of 
the  AASR. 

Independently  of  the  AASR,  the  FAA 
issued  AD  98-11-03  Rl  (64  FR  989, 
January  7,  1999)  for  Boeing  Model  727 
series  airplanes  and  AD-98-1 1-04  Rl 
(64  FR  987,  January  7, 1999)  for  Boeing 
Model  737  series  airplanes  on  December 
30, 1998.  Those  ADs  mandated  later 
revisions  of  the  Boeing  Supplemental 
Structiu^  Inspection  Documents  (SSID) 
and  specifically  address  RAMs.  Those 
ADs  also  require  operators  to  develop 
damage  tolerance  inspection  programs 
for  all  RAMs  affecting  principal 
structural  elements,  thereby  fulfilling 
the  intent  of  the  AASR  for  those 
airplanes. 

However,  since  the  issuance  of  the 
SSID  ADs  for  the  Boeing  Model  727  and 
737  series  airplanes,  several  problems 
have  arisen.  "The  FAA  received  many 
requests  for  alternative  methods  of 
compliance  (AMOCs)  to  approve 
various  inspection  methods  and 
intervals  for  RAMs.  In  the  process  of 
reviewing  these  requests,  the  FAA  noted 
that  operators  were  having  difficulties 
in  addressing  RAMs  in  order  to  comply 
with  those  ADs.  Additionally,  operators 
were  concerned  that  the  McDonnell 
Douglas  SSID  ADs  and  the  Boeing  727/ 
737  SSID  ADs  were  not  standardized 
with  regard  to  the  treatment  of  RAMs. 
This  became  a  concern  because  many  of 
the  airplane  operators  have  a  mixed 
fleet  of  Boeing  and  McDonnell  Douglas 
afrplanes  and  now  had  to  essentially 
implement  two  different  SSID  programs 
with  no  apparent  reason  for  the 
difference  between  the  programs. 
Therefore,  in  April  2000  the  Transport 
Airplane  Direttorate  chartered  a  SSID 
Team  to  develop  recommendations  to 
standardize  the  SSID  ADs  regarding  the 
treatment  of  RAMs.  The  report  can  be 
accessed  at  http://www.faa.gov/ 
ceTtification/aircraft/transport.htm. 
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Public  Technical  Meeting 

The  results  from  the  SSID  Team 
provided  a  good  first  step  towards 
standardizing  the  FAA  approach  to 
RAMs.  However,  the  FAA  has 
determined  that  a  public  meeting 
should  be  held  to  discuss  the  SSID  ADs 
and  their  relationship  with  the  new 
AASR.  The  Transport  Airplane 
Directorate  is  holding  this  public 
meeting  to  give  operators  the 
opportunity  to  present  any  concerns 
they  may  have  with  using  the  SSID  ADs 
to  address  RAMs.  The  meeting  will  also 
give  the  FAA  the  opportunity  to  clarify 
terms  in  the  standardized  SSID  ADs  that 
may  be  confusing  to  operators.  The 
following  are  some  of  the  items  that  will 
be  addressed  at  the  upcoming  public 
meeting: 

•  The  relationship  t)etween  the  Aging 
Airplane  Safety  Rule  and  any  future 
SSID  ADs  that  address  RAMs. 

•  The  SSID  Team  conclusions  and 
recommendations . 

•  The  FAA's  approach  in  issuing  the 
SSID  ADs  for  Boeing  Model  727/737 
series  airplanes,  and  any  of  the 
difficulties  that  operators  have  had  in 
addressing  RAMs  in  accordance  with 
the  ADs.  Such  difficulties  include  the 
role  of  supplemental  type  certificate 
(STC)  holders  in  assisting  operators  in 
developing  programs  fof  STC 
modifications;  the  effect  of  inspection 
program  requirements  on  the  routine 
use  of  structural  repair  manuals;  and  the 
relationship/overlap  between  the  Repair 
Assessment  Program  and  SSID  ADs. 

•  Opinions  from  the  public/industry 
on  addressing  RAMs  in  future  SSID 
ADs. 

•  Opinions  from  the  public/industry 
regarding  alternative  approaches  (other 
than  ADs)  for  defining  specific  methods 
of  compliance  to  address  RAMs  as 
required  by  the  AASR  for  various 
models  of  transport  category  airplanes. 

Paiticipation  at  the  Public  Meeting 

If  you  wish  to  present  any  oral 
statements  at  the  public  meeting,  you 
should  submit  your  request  to  the  FAA 
prior  to  February  14,  2003.  Such 
requests  should  be  submitted  to  the 
person  listed  under  the  heading  FOR 
FURTHER  INFORMATION  CONTACT  and 
should  include  a  written  summary  of 
oral  remarks  to  be  presented,  as  well  as 
an  estimate  of  time  needed  for  the 
presentation.  Requests  received  after 
February  14,  2003,  will  be  considered 
and  may  be  scheduled,  time  permitting, 
dining  the  meeting.  The  FAA  will 
prepare  an  agenda  of  speakers  who  will 
be  available  at  the  meeting.  Every  effort 
will  be  made  to  accommodate  as  many 
speakers  as  possible  in  the  time  allotted. 


Meeting  Procedures 

The  following  procedures  are 
established  to  facilitate  the  meeting: 

•  Attendance  is  open  to  the  public, 
but  will  be  limited  to  the  space 
available. 

•  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  participate  in 
the  meeting.  The  opportunity  to  speak 
will  be  available  to  all  persons,  subject 
to  availability  of  time. 

•  The  meeting  is  designed  to  provide 
information  to,  and  hear  comments 
from,  the  public  concerning  issues 
related  to  the  Aging  Airplane  Safety 
Rule  and  any  futiu^  SSID  ADs  that 
address  RAMs.  The  meeting  will  be 
conducted  in  an  informal  and 
nonadversarial  maimer;  however,  the 
FAA  may  ask  questions  to  clarify  a 
statement  and  to  ensure  a  complete  and 
accurate  record. 

•  Representatives  of  the  FAA  will 
preside  over  the  meeting.  A  panel  of 
FAA  persoimel  involved  in  this  issue 
will  be  present. 

•  Statements  made  by  members  of  the 
meeting  panel  are  intended  to  facilitate 
discussion  of  the  issues  or  to  clarify 
issues  and,  unless  stated  as  such,  should 
not  necessarily  be  construed  as  a 
position  of  the  FAA. 

•  An  individual,  whether  speaking  in 
person  or  in  a  representative  capacity  on 
behalf  of  an  organization,  may  be 
limited  to  a  10-minute  statement.  If 
possible,  additional  time  may  be 
allotted. 

•  The  FAA  will  try  to  acconmiodate 
all  questions,  time  permitting.  However, 
the  FAA  reserves  the  right  to  exclude 
some  questions,  if  necessary,  to  present 
a  balance  of  viewpoints  and  issues. 

•  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  meeting.  Participants  are  requested 
to  provide  10  copies  of  all  presentation 
materials  for  distribution  to  the  panel 
members.  Other  copies  may  be  provided 
to  the  audience  at  the  discretion  of  the 
participant. 

•  The  meeting  will  be  recorded  by  a 
court  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  panel  during  the  meeting  will  be 
made  a  part  of  the  official  record.  Any 
person  interested  in  piut:hasing  a  copy 
of  the  transcript  should  contact  the 
court  reporter  directly  at  the  meeting. 

Issued  in  Renton,  WA,  on  January  8.  2003. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  03-876  Filed  1-14-03;  8:45  am] 

BILLING  CODE  4«10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Fayette  County,  KY 

AGENCY:  Federal  Highway 
Administration,  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  proposed 
construction  of  an  extension  of 
Newtown  Pike  on  a  new  alignment. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Whitworth.  Area  Engineer, 
Federal  Highway  Administration,  John 
C.  Watts  Federal  Building  and  U.S. 
Courthouse,  330  W.  Broadway, 
Frankfort,  Kentucky  40601.  Telephone 
502-223-6754,  Fax  502-223-6735. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the 
Kentucky  Transportation  Cabinet 
(KYTC)  and  the  Lexington-Fayette 
County  Urban  Government  (LFCUG) 
will  prepare  an  EIS  for  the  construction 
of  the  Newtown  Pike  Extension  from 
Main  Street  to  Broadway,  with  a 
connector  to  Limestone  at  the 
University  of  Kentucky  main  entrance. 

The  EIS  will  be  a  complement  to  the 
"Newtown  Pike  Extension  Corridor 
Plan",  adopted  as  part  of  the  LFCUG 
Comprehensive  Plan  and  will  detail 
environmiental,  social  and  economic 
impacts  associated  with  the  proposed 
action. 

Four  public  meetings  have  been  held 
in  conjimction  with  the  "Corridor 
Plan".  All  meetings  have  been 
advertised  and  no  strong  public 
opposition  has  been  heard.  These 
meetings  have  been  used  to  identify 
significant  transportation  and 
environmental  issues. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
emd  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  and  a  public  hearing  will  bo 
held  while  preparing  this  EIS.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  reviews  and  comment  prior  to 
the  public  hearing. 

The  public  meetings  and  hearing  will 
also  be  a  fonun  for  public  consultation 
and  involvement  on  issues  associated 
with  the  National  Historic  Preservation 
Act  (Section  106)  when  appropriate. 
Interested  persons,  groups,  or  parties 
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wlbo  wrish  to  be  consulting  parties  imder 
Section  106  for  this  project  should 
submit  a  written  request  to  the  FHWA 
at  the  address  provided  above. 

To  ensure  the  full  range  of  issues 
related  to  the  proposed  action  is 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  and  the  EIS  should  also 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Number  20.205,  Highway  Planning 

and  Construction.  The  regulations 

implementing  Executive  Order  12372 

regarding  intergovernmental  consultation  on 

Federal  programs  and  activities  apply  (o  this 

program.) 

Evan  Wisniewski, 

Program  Management  Engineer,  Federal 

Highway  Administration. 

IFR  Doc.  03-877  Filed  1-14-03;  8:45  am] 

BUJNG  CODE  49ia-22-M 


DEPARTMENT  OF  TRANSPORTATION 


\ 


J  Transit  Administration 


Notice  of  Granted  Buy  America  Waiver 

AGENCY:  Federal  Transit  Administration 

(FTA),  DOT. 

ACTION:  Notice  of  granted  Buy  America 

waiver. 

SUMMARY:  This  waiver  allows  ticket 
vending  machine  manufacturers  to 
install  the  Asahi  Seiko  Compact  Coin 
Dispensing  Hopper  and  count  it  as 
domestic  for  purposes  of  Buy  America 
compliance.  It  is  predicated  on  the  non- 
availability of  the  item  domestically  and. 
was  granted  on  December  9,  2002,  for 
the  period  of  two  years,  or  imtil  such 
time  as  a  domestic  source  for  this 
Compact  Coin  dispensing  Hopper 
becomes  available,  whichever  occins 
first.  This  notice  shall  insure  that  the 
public,  particularly  potential 
maniifactxners,  is  aware  of  this  waiver. 
FTA  requests  that  the  public  notify  it  of 
any  relevant  changes  in  the  domestic 
market. 

FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  G.  Ludtke,  FTA  Office  of  Chief 
Counsel,  Room  9316,  (202)  366-1936 
(telephone)  or  (202)  366-3809  (fax). 
SUPPLEMENTARY  INFORMATION:  See 
waiver  below. 

j  Dated:  January  2.  2003. 
Jennifer  L.  Dom, 

Administrator. 

Mr.  Roy  Hollister,  General  Manager,  Asahi 
Seiko  U.S. A.,  Inc.,  6644  Paradise  Road. 
Las  Vegas,  Nevada  89119 


Dear  Mr.  Hollister:  This  letter  responds  to 
your  correspondence  of  October  4,  2002,  in 
which  you  request  a  Buy  America  non- 
availability waiver  for  the  Model  SA-595 
Compact  Coin  Dispensing  Hopper 
manufactured  for  use  in  ticket  vending 
machines.  The  coin  dispenser  at  issue  here 
is  a  low  profile,  bulk  coin  dispensing  hopper 
module,  a  device  able  to  hold  a  quantity  of 
coins  in  a  hopper  and  dispense  them  for 
"change"  one  by  one  in  a  secure  and  accurate 
manner  upon  electronic  command.  For  the 
reasons  below,  I  have  determined  that  a 
waiver  is  appropriate  here. 

FTA's  requirements  concerning  domestic 
preference  for  federally  funded  transit 
projects  are  set  forth  in  49  U.S.C.  5323(j). 
However,  Section  5323(j)(2)(B)  states  that 
those  requirements  shall  not  apply  if  the  item 
or  items  being  procured  are  not  produced  in 
the  U.S.  in  sufficient  and  reasonably 
available  quantities  and  of  a  satisfactory 
quality.  The  implementing  regulation  also 
provides  that  a  waiver  may  be  requested  "for 
a  specific  item  or  material  that  is  used  in  the 
production  of  a  manufactiuvd  product."  49 
CFR  661.7(g).  The  regulations  allow  a  bidder 
or  supplier  to  request  a  waiver  only  if  it  is 
being  sought  under  this  section.  See,  49  CFR 
661.7(g)  and  49  CFR  661.9(d). 

You  state  that  there  are  no  U.S. 
manufacturers  of  this  component  with  the 
same  operational  and  dimensional 
characteristics.  This  assertion  is  supported  by 
a  letter  from  GFI  Genfare,  a  ticket  vending 
machine  manufacturer,  a  potential  end  user 
of  this  coin  hopj>er.  FTA  also  posted  a 
request  for  comments  on  this  matter  on  our 
website  and  we  received  no  comments  from 
domestic  manufacturers  of  this  product. 

Based  on  the  above-referenced  information, 
I  have  determined  that  the  grounds  for  a 
"non-availability"  waiver  exist.  Therefore, 
pursuant  to  the  provisions  of  49  U.S.C. 
5323(j)(2)(B),  a  waiver  is  hereby  granted  for 
manufacture  of  the  Model  SA-595  Compact 
Coin  Dispensing  Hopper  for  a  period  of  two 
years,  or  until  such  time  as  a  domestic  source 
for  this  type  of  imit  becomes  available, 
whichever  occurs  first.  In  order  to  insure  that 
the  public  is  aware  of  this  waiver, 
peulicularly  potential  manufacturers,  it  will 
be  published  in  the  Federal  Register.  If  you 
have  any  questions,  please  contact  Joseph 
Pixley  at  (202)  366-1936. 

Very  truly  yours, 
Gregory  B.  McBride, 
Deputy  Chief  Counsel. 

[FR  Doc.  03-824  Filed  1-14-03;  8:45  am) 

BILUNG  CODE  4910-^-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

Notice  of  Granted  Buy  America  Waiver 

agency:  Federal  Transit  Administration 

(FTA),  DOT. 

ACTION:  Notice  of  granted  Buy  America 

waiver. 

SUMMARY:  This  waiver  allows  ticket 
vending  machine  manufacturers  to 


install  the  Mars  Electronics  Bill 
Handling  Unit  and  count  it  as  domestic 
for  piupose  of  Buy  America  compliance. 
It  is  predicated  on  the  non-availability 
of  the  item  domestically  and  was 
granted  on  December  10,  2002,  for  the 
period  of  two  years,  or  until  such  time  - 
as  a  domestic  source  for  this  Bill 
Handling  Unit  becomes  available, 
whichever  occurs  first.  This  notice  shall 
insure  that  the  public,  particularly 
potential  manufactiu'ers,  is  aware  of  this 
waiver.  FTA  requests  that  the  public 
notify  it  of  any  relevant  changes  in  the 
domestic  market. 

FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  G.  Ludtke,  FTA  Office  of  Chief 
Counsel.  Room  9316,  (202)  366-1936 
(telephone),  or  (202)  366-3809  (fax). 
SUPPLEMENTARY  INFORMATION:  See 
waiver  below. 

Issued:  January  2,  2003. 
Jennifer  L.  Dom, 

Administrator. 

Cassius  Jones,  Industry  Manager,  Mars 
Electronics  International,  1301  Wilson 
Drive,  West  Chester,  Pennsylvania      , 
19380-5963 
Dear  Mr.  Jones:  This  letter  responds  to  your 
correspondence  of  August  8,  2002,  in  which 
you  request  an  extension  of  a  Buy  Americaii 
non-availability  waiver  for  the  BNA57, 
BNA52/54,  and  BSN385/39  bill  handling 
units  manufactured  for  use  in  ticket  vending 
machines.  The  bill  handling  unit  at  issue 
here  is  able  to  accept,  validate,  and  place  in 
mechanical  escrow  banknotes  of  various 
denominations.  The  device  also  transfers 
these  banknotes  from  the  escrow  to  a  vault 
within  the  ticket  vending  machine  or  returns 
them  if  the  transaction  is  not  completed.  On 
July  21,  2000,  the  Federal  Transit 
Administration  granted  Mars  Electronics  a 
waiver  for  this  unit.  For  the  reasons  below, 
I  have  determined  that  a  waiver  is 
appropriate  here. 

FTA's  requirements  concerning  domestic 
preference  for  federally  funded  transit 
projects  are  set  forth  in  49  U.S.C.  5323(j). 
However.  Section  5323(n(2)(B)  states  that 
those  requirements  shall  not  apply  if  the  item 
or  items  being  procured  are  not  produced  in 
the  U.S.  in  sufficient  and  reasonably 
iavailable  quantities  and  of  a  satisfactory 
quality.  The  implementing  regulation  also 
provides  that  a  waiver  may  be  requested  "for 
a  specific  item  or  material  that  is  used  in  the 
production  of  a  manufactured  product."  49 
CFR  661.7(g).  The  regulations  allow  a  bidder 
or  supplier  to  request  a  waiver  only  if  it  is 
being  sought  under  this  section.  See,  49  CFR 
6617(g)  and  49  CFR  661.9(d). 

You  state  that  there  are  still  no  U.S. 
manufacturers  of  this  component  with  a 
functionally  equivalent  product.  This 
assertion  is  supported  by  a  market  survey 
furnished  as  part  of  your  application  and 
conducted  by  Scheldt  &  Bachlman,  a  ticket 
vending  machine  manufacturer  and  potential 
end  user  of  this  component.  You  have  also 
supplied  a  letter  supporting  your  contentions 
from  Cubic  Transportation  Systems,  another 
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potential  end  user.  FTA  posted  a  request  for 
comments  on  this  matter  on  our  website  and 
received  no  comments  from  domestic 
manufacturers  of  this  product. 

Based  on  the  above-referenced  information, 
I  have  determined  that  the  grounds  for  a 
"non-availability"  waiver  exist.  Therefore, 
pursuant  to  the  provisions  of  49  U.S.C. 
5323(j)(2)(B),  a  waiver  is  hereby  granted  by 
manufacture  of  the  BNA57,  BNA52/54. 
processing  unit  for  a  period  of  two  years,  or 
until  such  time  as  a  domestic  source  of  this 
type  of  unit  becomes  available,  whichever 
occurs  first.  In  order  to  insure  that  the  public 
is  aware  of  this  waiver,  particularly  potential 
manufacturers,  it  will  be  published  in  the 
Federal  Register.  If  you  have  any  questions, 
please  contact  Joseph  Pixley  at  (202)  36&- 
1936. 

Very  truly  yours, 
Gregory  B.  McBride, 
Deputy  Chief  Counsel. 

[FR  Doc.  03-823  Filed  1-14-03;  8:45  am) 

BILUNG  CODE  4910-57-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 
Notice  of  Granted  Buy  America  Waiver 

agency:  Federal  Transit  Administration 

(FTA),  DOT. 

ACTION:  Notice  of  granted  Buy  America 

waiver. 

SUMMARY:  This  waiver  allows  ticket 
vending  machine  manufacturers  to 
install  the  Toyocom  Bill  Processing  Unit 
and  count  it  as  domestic  for  purposes  of 
Buy  America  compliance.  It  is 
predicated  on  the  non-availability  of  the 
item  domestically  and  was  granted  on 
December  13,  2002,  for  the  period  of 
two  years,  or  until  such  time  as  a 
domestic  source  for  this  Bill  Processing 
Unit  becomes  avculable,  whichever 
occurs  first.  This  notice  shall  insure  that 
the  public,  particularly  potential 
manufacturers,  is  aware  of  this  waiver. 
FTA  requests  that  the  public  notify  it  of 
any  relevant  changes  in  the  domestic 
market. 

FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  G.  Ludtke,  FTA  Office  of  Chief 
Counsel,  Room  9316,  (202)  366-1936 
(telephone)  or  (202)  366-3809  (fax). 
SUPPLEMENTARY  INFORMATION:  See 
waiver  below. 

Dated:  January  2,  2003. 
Jennifer  L.  Com, 
Administrator. 

December  13,  2002.  ■    ^ 

Mr.  Fumihiko  Hagiwara, 

Sales  Supervisor,  Toyocom  U.S.A.,  Inc.,  617 

E.  Golf  Road.  Suite  112.  Arlington  Heights, 

IL  60005 

Dear  Mr.  Hagiwara:  This  letter  responds  to 
your  correspondence  of  September  17  and 


October  10,  2002,  in  which  you  request  a  Buy 
America  non-availability  waiver  for  the 
Toyocom  BV-6000  bill  processing  unit 
manufactured  for  use  in  ticket  vending 
machines.  The  bill  processing  unit  at  issue 
here  is  able  to  accept,  validate,  and  place  in 
mechanical  escrow  up  to  15  banknotes  of 
various  denominations.  The  device  also 
transfers  these  banknotes  from  the  escrow  to 
a  stack  within  a  locked  cashbox  within  the 
ticket  vending  machine.  On  October  4, 1996, 
the  Federal  Transit  Administration  granted 
Toyocom  a  waiver  for  the  Model  BV-5100 
bill  processing  unit  of  which  the  BV-6000  is 
the  successor.  For  the  reasons  below,  I  have 
determined  that  a  waiver  is  appropriate  here. 

FTA's  requirements  concerning  domestic 
preference  for  federally  funded  transit 
projects  are  set  forth  in  49  U.S.C.  5323(i). 
However.  Section  5323(j)(2)(B)  states  that 
those  requirements  shall  not  apply  if  the  item 
or  items  being  procured  are  not  produced  in 
the  U.S.  in  sufficient  and  reasonably 
available  quantities  and  of  a  satisfactory 
quality.  The  implementing  regulation  also 
provides  that  a  waiver  may  be  requested  "for 
a  specific  item  or  material  that  is  used  in  the 
production  of  a  manufactured  product."  49 
CFR  661.7(g).  The  regulations  allow  a  bidder 
or  supplier  to  request  a  waiver  only  if  it  is 
being  sought  under  this  section.  See  49  C.F.R. 
661.7(g)  and  49  CFR  661.9(d). 

You  state  that  there  are  no  U.S. 
manufacturers  of  this  component  with  the 
same  operational  and  dimensional 
characteristics.  This  assertion  is  supported  by 
a  market  survey  furnished  as  part  of  your 
application  and  conducted  for  Toyocom  by 
GFI  Genfare,  a  ticket  vending  machine 
manufacturer  and  potential  end  user  of  this 
component.  FTA  also  posted  a  request  for 
comments  on  this  matter  on  our  website  and 
received  no  comments  from  domestic 
manufacturers  of  this  product. 

Based  on  the  above-referenced  information, 
I  have  determined  that  the  grounds  for  a 
"non-availability"  waiver  exist.  Therefore, 
pursuant  to  the  provisions  of  49  U.S.C. 
§5323(j)(2)(B),  a  waiver  is  hereby  granted  for 
manufacture  of  the  Model  BV-6000  bill  and 
BSN385/39  bill  handling  units  for  a  period  of 
two  yectfs,  or  until  such  time  as  a  domestic 
source  for  this  type  of  unit  becomes 
available,  whichever  occurs  first.  In  order  to 
insure  that  the  public  is  aware  of  this  waiver, 
particularly  potential  manufacturers,  it  will 
be  published  in  the  Federal  Register.  If  you 
have  any  questions,  please  contact  Joseph 
Pixley  at  (202)  366-1936. 
Very  Truly  yours, 
Gregory  B.  McBride. 
Deputy  Chief  Counsel. 

[FR  Doc.  03-822  Filed  1-14-03;  8:45  am] 

BILUNG  CODE  4910-87-M 


DEPARTMENT  OF  THE  TREASURY 


Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  international 
Boycott 

In  order  to  comply  with  the  man,date 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1986,  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  coimtries  which  may  require 
participating  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
ciurently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986). 
Bahrain 
Iraq 
Kuwait 
Lebanon 
Libya 
Oman 
Qatar 

Saudi  Arabia 
Syria 

United  Arab  Emirates 
Yemen,  Republic  of 

Dated:  January  3,  2003. 
Barbara  Angus, 

International  Tax  Counsel  (Tax  Policy). 
[FR  Doc.  03-786  Filed  1-14-03;  8:45  am) 

BILUNG  CODE  4810-2S-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  Advisory  Committee  on  Gulf 
War  Illnesses;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  Research  Advisory  Committee 
on  Gulf  War  Veterans'  Illnesses  will 
meet  on  February  3-4,  2003,  at  the 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC. 
The  meeting  on  February  3  will  convene 
in  Room  830  at  8  a.m.  and  adjoiun  at 
5:30  p.m.  The  meeting  on  February  4 
will  convene  in  Room  230  at  8  a.m.  and 
adjourn  at  4  p.m.  Both  meetings  will  be 
open  to  the  public. 

The  purpose  of  the  Committee  is  to 
provide  advice  and  make 
recommendations  to  the  Secretary  of 
Veterans  Affairs  on  proposed  research 
studies,  research  plans  and  research 
strategies  relating  to  the  health 
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consequences  of  military  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War. 

On  February  3,  the  Committee  will 
review  current  activities  and  receive  an 
update  on  new  research.  The  Committee 
will  hearing  presentations  on  and 
discuss  antibiotic  therapy  and  exercise 
behavior  therapy,  Phase  III  of  the 
National  Gulf  War  Veterans  Siuvey  and 
treatment  research  concepts. 
Throughout  the  day,  there  will  be 
presentations  by  visiting  experts 
including.  Chief  of  VA  Research  and 


Development,  Directors  of  the 
Washington,  DC  and  New  Jersey  War- 
Related  Illness  and  Injiuy  Study  Centers 
and  Dr.  Hermona  Soreq,  Hebrew 
University  of  Jerusalem.  On  February  4, 
the  Conmiittee  will  hear  presentations 
on  and  discuss  vaccine  and  mechanism 
research  concepts.  The  Committee  will 
also  discuss  and  develop 
recommendations  and  next  steps.  Time 
will  be  available  for  public  comment  on 
both  days. 

Members  of  the  public  may  submit 
written  statements  for  the  Committee's 


review  to  Ms.  Laura  O'Shea,  Committee 
Manager,  Department  of  Veterans 
Affairs  (008A1),  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Any 
member  of  the  public  wishing  further  ~ 
information  should  contact  Ms.  Laura 
O'Shea  at  (202)  273-5031. 

Dated:  January  9,  2003. 

By  Direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc.  03-878  Filed  1-14-03;  8:45  am) 
BILUNG  CODE  8320-01 -M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1208 

[FV-02-710] 

Fresh  Cut  Flowers  and  Fresh  Cut 
Greens  Promotion  and  information 
Order;  Termination 

Correction 

In  rule  document  03-453  beginning 
on  page  1364  in  the  issue  of  Friday, 
January  10,  2003  make  the  following 
correction: 

On  page  1364,  in  the  third  column, 
imder  EFFECTIVE  DATE  "February  10, 


2002"  should  read,  "February  10, 
2003". 

[FR  Doc.  C3-453  Filed  1-14-03;  8:45  am] 

BILLING  CODE  1505-01-O 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Collection;  Comment 
Request 

Correction 

In  notice  document  02-32814 
beginning  on  page  79573  in  the  issue  of 
Monday,  December  30,  2002,  make  the 
following  corrections: 

1.  On  page  79573,  in  the  third 
column,  in  the  DATES  section,  in  the 
second  line,  "February  25,  2003"  should 
read,  "February  28,  2003". 

2.  On  the  same  page,  in  the  same 
column,  under  the  FOR  FURTHER 
INFORMATION  CONTACT  heading,  in  the 
Titles  section,  in  the  fourth  line, 
"0702\0064"  should  read,  "0702- 
0064". 

[FR  Doc.  C2-32814  Filed  1-14-03;  8:45  am] 
BILLING  CODE  1SOS-01-0 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 
12  CFR  Part  550 

[No.  2002-57] 

RIN  1550-AB49 

Recorditeeping  and  Confirmation 
Requirements  for  Securities 
Transactions;  Fiduciary  Powers  of 
Savings  Associations 

Correction 

In  rule  document  02-31005  beginning 
on  page  76293  in  the  issue  of  Thursday, 
December  12,  2002,  make  the  following 
correction: 

§550.70    [Corrected] 

On  page  76298,  in  the  table,  in  § 
550.70,  in  the  colimm  titled  "Then",  in 
the  second  line  from  the  bottom,  "...or 
file  a  that  are  notice  with  OTS"  should 
read,  "...or  file  a  notice  with  OTS." 

[FR  Doc.  C2-31005  Filed  1-14-03;  8:45  am] 

BILLING  CODE  1S05-01-O 


/ 


Wednesday, 
January  15,  2003 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Surface  Coating 
of  Metal  Cans;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

IFRL-7418-3] 
RIN  2060-AG96 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Surface 
Coating  of  Metal  Cans 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
metal  can  surface  coating  operations 
piu'suant  to  section  112(d)  of  the  Clean 
Air  Act  (CAA).  The  EPA  estimates  that 
there  are  approximately  142  major 
source  facilities  in  the  metal  can  surface 
coating  source  category  that  emit 
hazardous  air  pollutants  (HAP),  such  as 
xylene,  hexane,  methyl  isobutyl  ketone 
(MIBK),  ethylene  glycol  monobutyl 
ether  (EGBE)  and  other  glycol  ethers, 
isophorone,  ethyl  benzene, 
formaldehyde,  napthalene,  methyl  ethyl 
ketone  (MEK),  cumene,  and  toluene.  As 
proposed,  the  standards  are  estimated  to 
reduce  HAP  emissions  by  6,160 
megagrams  per  year  (Mg/yr)  (6,800  tons 
per  year  (tpy))  or  by  71  percent.  The 
reduction  in  HAP  emissions  would  be 
achieved  by  requiring  all  major  sources 
of  HAP  emissions  that  have  metal  can 
surface  coating  operations  to  meet  the 
HAP  emission  standards  reflecting  the 
application  of  the  maximum  achievable 
control  technology  (MACT). 
DATES:  Comments.  Submit  comments  on 
or  before  February  14,  2003. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing,  they  should  do  so  by  January 
27,  2003.  If  requested,  a  public  hearing 
will  be  held  approximately  15  days 
following  publication  of  this  notice  in 
the  Federal  Register. 
ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to:  Office  of  Air  &  Radiation 
Docket  &  Information  Center  (6102T), 
Attention  Docket  Number  A-98-41, 
U.S.  EPA,  1301  Constitution  Avenue, 
NW.,  Room  BIOS,  Washington,  DC 
20460.  In  person  or  by  courier,  deliver 
comments  (in  duplicate  if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center,  Attention  Docket 
Number  A-98-41.  U.S.  EPA,  1301 
ConstitutionJVvenue,  NW.,  Room  B108, 
Washington,  DC  20460.  The  EPA 
requests  a  separate  copy  also  be  sent  to 
the  contact  person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT. 


Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  new  EPA 
facility  complex  in  Research  Triangle 
Park,  NC.  You  should  contact  Ms.  Janet 
Eck,  Coatings  and  Consumer  Product 
Group,  Emission  Standards  Division 
(C539-03),  U.S.  EPA,  Research  Triangle 
Park,  NC  27711,  telephone  number  (919) 
541-7946,  to  request  to  speak  at  the 
public  hearing  or  to  find  out  if  a  hearing 
will  be  held. 

Docket.  Docket  No.  A-98-41  contains 
supporting  information  used  in 
developing  the  proposed  standards.  The 
docket  is  located  at  the  Environmental 
Protection  Agency,  Office  of  Air  & 
Radiation  Docket  &  Information  Center 
(6102T),  1301  Constitution  Avenue, 
NW.,  Room  B108,  Washington,  DC 
20460,  and  may  be  inspected  from  8:30 
a.m.  to  5:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Paul  Almodovar,  Coatings  and 
Consimier  Products  Group,  Emissions 
Standards  Division  (C539-03),  U.S. 
EPA,  Research  Triangle  Park,  NC  27711; 
telephone  number  (919)  541-0283; 
facsimile  number  (919)  541-5689; 
electronic  mail  (e-mail)  address: 
almodovar. pa  ul@.  epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Comments.  Comments  and  data  may  be 
submitted  by  e-mail  to:  a-and-r- 
docket@epa.gov.  Electronic  comments 
must  be  submitted  as  an  ASCII  file  to 
avoid  the  use  of  special  characters  and 
encryption  problems  and  will  also  be 
accepted  on  disks  in  WordPerfect®  file 
format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  number:  A-98-41.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Mr.  Paul  Almodovar, 
c/o  OAQPS  Document  Control  Officer 
(C404-02),.U.S.  EPA,  Research  Triangle 
Park,  NC  27711.  The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  EPA, 
the  information  may  be  made  available 


to  the  public  without  further  notice  to 
the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Janet  Eck,  Coatings 
and  Consimier  Products  Group, 
Emission  Standards  Division  (C539-03), 
U.S.  EPA,  Research  Triangle  Park,  NC 
27711;  telephone  nimiber  (919) 
541-7946  at  least  2  days  in  advance- of 
the  public  hearing. 

Persons  interested  in  attending  the 
public  hearing  should  also  contact  Ms. 
Eck  at  least  2  days  in  advance  of  the 
public  hearing  to  verify  the  time,  date, 
and  location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties 
the  opportiuxity  to  present  data,  views, 
or  argiunents  concerning  these  proposed 
emission  standards. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  the  proposed  rule.  The  docket  is  a 
dynamic  file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  contents  of  the  docket 
will  serve  as  the  record  in  the  case  of 
judicial  review.  (See  section 
307(d)(7)(A)  of  the  CAA.)  The  regulatory 
text  and  other  materials  related  to  the 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  fi-om  the  Air  and  Radiation 
Docket  and  Information  Center  by 
calling  (202)  260-7548.  A  reasonable  fee 
may  be  charged  for  copying  docket 
mdtsriflls 

Worid  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  the  proposed  rule 
will  also  be  available  on  the  WWW 
through  the  Technology  Transfer 
Network  (TTN).  Following  signature  by 
the  Administrator,  a  copy  of  the 
proposed  rule  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
http://www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the. 
TTN  HELP  line  at  (919)  541-5384. 
Regulated  Entities.  The  proposed 
source  category  definition  includes 
facilities  that  apply  surface  coatings  to 
metal  cans  and  ends  (including 
decorative  tins)  or  metal  crowns  and 
closures.  In  general,  facilities  that  apply 
surface  coatings  to  metal  cans  are 
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covered  under  the  North  American 
Industrial  Classification  System 
(NAICS)  codes  listed  in  Table  1. 
However,  facilities  classified  imder 
other  NAICS  codes  may  be  subject  to  the 
proposed  rule  if  they  meet  the 
applicability  criteria. 


The  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  subcategories  and 
entities  likely  to  be  regulated  by  today's 
action.  To  determine  whether  yoiu 
coating  operation  is  regulated  by  this 
action,  you  should  examine  the 


applicability  criteria  in  40  CFR  63.3481 
of  the  proposed  rule.  If  you  have  any 
questions  regarding  the  applicability  of 
today's  action  to  a  particular  entity, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 


Table  1  .—Subcategories  and  Entities  Potentially  Regulated  by  the  Proposed  Standards 


Subcategory 

NAICS 

Examples  of  Potentially  Regulated  Entities 

One-  and  two-piece  draw  and  Iron  (D&l) 

can  body  coatings. 
Sheetcoatings 

Three-Diece  can  assembly  coatinos  

332431 

332431 
332115 
332116 
332812 
332999 
332431 
332431 
332812 

Two-piece  beverage  can  facility 

Three-piece  food  can  facility,  two-piece  D&l  facility,  one-piece  aerosol  can  facility,  etc. ' 

Can  assembly  facility 

End  linina  coatinos  

End  manufacturing  facilities 

Background  Information  Document 
and  Economic  Impact  Analysis.  The 
Backgroimd  Information  Document 
(BID)  and  the  Economic  Impact  Analysis 

(ElA)  for  the  proposed  rule  may  be 
obtained  from  the  TTN  WWW;  the  metal 
can  manufacturing  (surface  coating)  • 
docket  (A-98^1);  the  EPA  Library 
(267-01),  Research  Triangle  Park,  NC 
27711,  telephone  (919)  541-2777;  or  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161,  telephone  (703)  487-4650.  Please 
refer  to  "Background  Information 
Document — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  the  Metal  Can 
Manufactxiring  (Surface  Coating) 
Industry"  (EPA-453/R-02-O08)  and  the 
"Economic  Impact  Analysis  of  Metal 
Can  MACT  Standards"  (EPA-452/R-02- 
005). 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

L  Background 

A.  What  is  the  source  of  authority  for 
development  of  NESHAP? 

B.  What  criteria  are  used  in  the 
development  of  NESHAP? 

Q  What  impacts  do  cure  HAP  have  on  the 

NESHAP? 
D.  What  are  the  health  effects  associated 

with  HAP  emissions  from  metal  can 

surface  coating  operations? 
n.  Summary  of  the  Proposed  Rule 

A.  What  source  categories  and 
subcategories  are  affected  by  the 
proposed  rule? 

B.  What  is  the  relationship  to  other  rules? 

C.  What  are  the  primary  sources  of 
emissions  and  what  are  the  regulated 
pollutants? 

D.  What  is  the  affected  source? 

E.  What  are  the  emission  limits,  operating 
limits,  and  work  practice  standards? 

F.  When  must  I  comply  with  the  proposed 
rule? 


G.  What  are  the  testing  and  initial 

compliance  requirements? 
H.  What  are  the  continuous  compliance 

requirements? 
I.  What  are  the  notification,  recordkeeping. 

and  reporting  requirements? 

III.  Rationale  for  Selecting  Proposed 

Standards 

A.  How  did  we  select  the  source  category 
and  subcategories? 

B.  How  did  we  select  the  regulated 
pollutants? 

C.  How  did  we  select  the  affected  source? 

D.  How  did  we  determine  the  basis  and 
level  of  the  proposed  standards  for  new 
or  reconstructed  affected  sources  and 
existing  affected  sources? 

E.  How  did  we  select  the  format  of  the 
standards? 

F.  How  did  we  select  the  testing  and  initial 
compliance  requirements? 

G.  How  did  we  select  the  continuous 
compliance  requirements? 

H.  How  did  we  select  the  test  methods  for 
determining  compliance  with  the 
emission  limits  using  add-on  control 
devices? 
I.  How  did  we  select  notification. 
"  recordkeeping,  and  reporting 
requirements? 

IV.  Summary  of  Environmental,  Energy,  and 

Economic  Impacts 

A.  What  are  the  air  impacts? 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economic  impacts? 

D.  What  are  the  non-air  health, 
environmental,  and  energy  impacts? 

V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

C.  Executive  Order  13132.  Federalism 

D.  Executive  Order  13175.  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 


F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act  (RFA).  as 
■  Amended  by  the  Small  Business 

Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601.  et  seq. 
H.  Paperwork  Reduction  Act 
I.  National  Technology  Transfer  and 
Advancement  Act 

L  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories.  The 
metal  can  surface  coating  source 
category  was  listed  on  July  16, 1992  (57 
FR  31576)  imder  the  Siuface  Coating 
Processes  industry  group.  Major  sources 
of  HAP  are  those  that  emit  or  have  the 
potential  to  emit  equal  to  or  greater  than 
9.1  Mg/yr  (10  tpy)  of  any  one  HAP  or 
22.7  Mg/yr  (25  tpy)  of  any  combination 
of  HAP. 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  that 
we  estabUsh  NESHAP  for  the  control  of 
HAP  emissions  from  both  new  or 
reconstructed  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  That  level  of  control  is 
commonly  referred  to  as  the  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
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better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  or  reconstructed 
sources,  the  MACT  floor  cannot  be  less 
stringent  than  the  emission  control  that 
is  achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new  or 
reconstructed  sources,  but  they  cannot 
be  less  stringent  than  the  average 
emission  limit  achieved  by  the  best- 
performing  1 2  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best-performing  five  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
the  cost  of  achieving  the  emissions 
reductions,  any  non-air  quality  health 
and  environmental  impacts,  and  energy 
requirements. 

C.  What  Impacts  Do  Cure  HAP  Have  on 
the  NESHAP? 

Chemical  reactions  occurring  during 
many  metal  can  surface  coating  and 
curing  operations  may  create 
compounds  that  are  then  emitted  into 
the  atmosphere.  Those  types  of 
compounds  are  normally  referred  to  as 
"cure  volatiles"  or  "cure  HAP"  and  may 
include  formaldehyde  and  methanol 
(listed  as  HAP  under  section  112Cb)  of 
the  CAA).  hi  determining  the  MACT,  we 
did  not  quantify  emissions  of  ciue  HAP 
because  there  is  not  an  EPA-approved 
test  method  for  measiu-ing  those 
compounds.  Therefore,  the  proposed 
rule  would  not  require  affected  sources 
to  account  for  and  control  emissions  of 
cure  HAP. 

D.  What  Are  the  Health  Effects 
Associated  With  HAP  Emissions  From 
Metal  Can  Surface  Coating  Operations? 

The  primary  HAP  emitted  from  metal 
can  surface  coating  operations  include 
EGBE  and  other  glycol  ethers,  xylenes, 
hexane,  MEK,  and  MIBK.  Those 
compounds  account  for  95  percent  of 
the  nationwide  HAP  emissions  from 
that  source  category.  Other  HAP  emitted 
include  isophorone,  ethyl  benzene, 
toluene,  trichloroethylene, 
formaldehyde,  and  napthalene.  The 
HAP  that  woxdd  be  controlled  with  the 
proposed  rule  are  associated  with  a 
variety  of  adverse  health  effects.  Those 
adverse  health  effects  include  chronic 
health  disorders  (e.g.,  irritation  of  the 
lungs,  eyes,  and  mucus  membranes  and 
effects  on  the  central  nervous  system), 
acute  health  disorders  (e.g.,  lung 
irritation  and  congestion,  alimentary 


effects  such  as  nausea  and  vomiting, 
and  effects  on  the  central  nervous 
system),  and  possibly  cancer. 

We  do  not  nave  the  type  of  current 
detailed  data  on  each  of  the  facilities 
covered  by  the  proposed  emission 
standards  for  that  category  and  on  the 
people  living  around  the  facilities  that 
would  be  necessary  to  conduct  an 
analysis  to  determine  the  actual 
population  exposures  to  the  HAP 
emitted  from  those  facilities  and 
potential  for  resultant  health  effects. 
Therefore,  we  do  not  know  the  extent  to 
which  the  adverse  health  effects 
described  above  occur  in  the 
populations  surroimding  those  facilities. 
However,  to  the  extent  that  adverse 
effects  do  occur,  the  proposed  rule 
would  reduce  emissions  and  subsequent 
exposures. 

n.  Summary  of  the  Proposed  Rule 

A.  What  Source  Categories  and 
Subcategories  Are  Affected  by  the 
Proposed  Rule? 

The  proposed  rule  would  apply  to 
you  if  you  own  or  operate  a  metal  can 
sxuface  coating  operation  that  uses  at 
least  5,700  liters  (1,500  gallons  (gal))  of 
coatings  per  year  and  is  a  major  source, 
is  located  at  a  major  source,  or  is  part 
of  a  major  source  of  HAP  emissions, 
whether  or  not  you  manufactiu^  the 
metal  can  substrate.  The  surface  coating 
operations  themselves  are  not  required 
to  be  major  sources  of  HAP  emissions  in 
order  for  the  surface  coating  operations 
at  a  major  source  facility  to  be  covered 
by  the  proposed  rule.  As  long  as  some 
part  of  the  total  facility  is  considered  a 
major  source  (e.g.,  the  metal  can 
substrate  manufacturing  process),  the 
surface  coating  operations  would  be 
subject  to  the  standards. 

A  metal  can  surface  coating  facility  is 
any  facility  that  coats  or  prints  metal 
cans  or  ends  (including  decorative  tins) 
or  metal  crowns  or  closures  for  any  type 
of  can  during  any  stage  of  the  can 
manufacturing  process.  It  includes  the 
coating/printing  of  meted  sheets  for 
subsequent  processing  into  cans  or  can 
parts,  but  not  the  coating  of  metal  coils 
for  cans  or  can  parts.  (Coil  coating  for 
cans  and  can  parts  is  included  in  the 
metal  coil  surface  coating  soiut:e 
category.)  Note  that  the  coating/printing 
of  pails  and  drums  falls  in  the 
miscellaneous  metal  parts  and  products 
svuface  coating  source  category.  As 
explained  later,  we  have  established 
four  subcategories  in  the  metal  can 
surface  coating  industry,  including:  (1) 
One-  and  two-piece  D&I  can  body 
coating,  (2)  sheetcoating,  (3)  three-piece 
can  body  assembly  coating,  and  (4)  end 
lining.  Some  metal  can  siuiace  coating 


facilities  include  coating  operations  in 
more  than  one  subcategory.  In  those 
cases,  the  facilities  would  be  subject  to 
more  than  one  emission  limit. 

You  would  not  be  subject  to  the 
proposed  rule  if  your  coating  operation 
is  located  at  an  area  source.  An  area 
source  of  HAP  is  any  facility  that  has 
the  potential  to  emit  HAP  but  is  not  a 
major  source.  You  may  establish  area 
source  status  by  limiting  the  source's 
potential  to  emit  HAP  through 
appropriate  mechanisms  available 
through  the  permitting  authority. 

B.  What  Is  the  Relationship  to  Other 
Rules? 

Affected  sources  subject  to  the 
proposed  rule  may  also  be  subject  to 
other  rules.  We  specifically  request 
comments  on  how  monitoring, 
recordkeeping,  and  reporting 
requirements  can  be  consolidated  for 
sources  that  are  subject  to  more  than 
one  rule. 

National  Emission  Standards  for 
Metal  Coil  Siu-face  Coating.  Facilities 
engaged  in  smface  coating  performed  on 
a  continuous  metal  substrate  greater 
than  0.006  inches  thick  would  be 
subject  to  the  metal  coil  surface  coating 
NESHAP  (67  FR  39794,  June  10,  2002). 

National  Emission  Standards  for 
Miscellaneous  Metal  Parts  and  Products 
Surface  Coating.  Surface  coating  of  any 
metal  parts  and  products  not  covered  in 
any  other  surface  coating  soiuce 
category,  such  as  metal  can  surface 
coating  or  metal  coil  surface  coating, 
would  be  subject  to  the  future 
miscellaneous  metal  parts  and  products 
surface  coating  NESHAP,  as  proposed 
August  13,  2002  (67  FR  52780). 

C.  What  Are  the  Primary  Sources  of 
Emissions  and  What  Are  the  Regulated 
Pollutants? 

HAP  Emission  Sources.  The  primary 
HAP  emission  sources  in  metal  can 
surface  coating  operations  are  coating 
application  lines,  drying/curing  ovens, 
mixing  and/or  thiiming  areas,  and 
cleaning  equipment.  Coating  application 
lines  and  drying/curing  ovens  are  the 
largest  sources  of  HAP  emissions. 
Recent  reformulation  efforts  involving 
the  primary  coatings  used  in  metal  can 
surface  coating  operations  are  likely  to 
continue  as  a  result  of  the  proposed  rule 
and  will  serve  to  reduce  HAP  emissions 
from  these  sources.  Mixing  and/or 
thiiuiing  areas  and  cleaning  eqmpment 
are  smaller  HAP  emission  sources  and 
work  practice  standards  would  be  used 
to  limit  the  HAP  emissions  from  these 
sources. 

Organic  HAP.  Available  emission  data 
collected  during  the  development  of  the 
proposed  NESHAP  show  that  the 
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primary  organic  HAP  (including  cure 
HAP)  emitted  from  metal  can  surface 
coating  operations  include  EGBE  and 
other  glycol  ethers,  xylenes,  hexane, 
MEK,  and  MIBK.  Other  significant 
organic  HAP  identified  include 
isophorone,  ethyl  benzene,  toluene, 
trichloroethylene,  napthalene,  and 
formaldehyde.  Organic  HAP  emissions 
would  be  regulated  by  the  proposed 
metal  can  siirface  coating  rule. 

Inorganic  HAP.  Based  on  information 
reported  during  the  development  of  the 
proposed  NESHAP,  inorganic  HAP, 
including  chromium  and  manganese 
compounds,  are  contained  in  some  of 
the  coatings  used  by  that  source 
category  and  may  be  emitted  if  they  are 
spray-applied.  Inorganic  HAP  emissions 
would  not  be  regulated  by  the  proposed 
metal  can  siuface  coating  rule.  (See 
section  m.B  of  this  preamble  for  further 
discussion  of  inorganic  HAP  emissions 
from  siuface  coating  operations.) 

D.  What  Is  the  Affected  Source? 

We  define  an  affected  source  as  a 
stationary  soiut:e,  group  of  stationary 


sources,  or  part  of  a  stationary  source  to 
which  a  specific  emission  standard 
applies.  The  proposed  standards  for 
metal  can  surface  coating  define  the 
affected  source  for  each  subcategory  as 
the  collection  of  all  operations  within  a 
facility  associated  with  (1)  one-  and 
two-piece  D&I  can  body  coating,  (2) 
sheetcoating,  (3)  three-piece  can  body 
assembly  coating,  or  (4)  end  lining. 
Those  operations  include  the  following: 
Preparation  of  a  coating  for  application 
(e.g.,  mixing  with  thiimers);  process 
equipment  involving  storage,  transfer, 
handling,  and  application  of  coatings; 
and  associated  curing,  and  drying 
equipment. 

The  affected  source  does  not  include 
research  or  laboratory  equipment  or 
janitorial,  building,  or  facility 
maintenance  operations. 

E.  What  Are  the  Emission  Limits, 
Operating  Limits,  and  Work  Practice 
Standards? 

Emission  Limits.  We  are  proposing  to 
limit  organic  HAP  emissions  from  each 
new  or  reconstructed  affected  source 


using  the  emission  limits  in  Table  2  of 
this  preamble.  The  proposed  emission 
limits  for  each  existing  affected  soiuce 
are  given  in  Table  3  of  this  preamble. 
You  can  choose  from  several 
compliance  options  in  the  proposed  rule 
to  achieve  the  emission  limit  that 
applies  to  your  affected  source.  You 
could  comply  by  applying  materials 
(coatings  and  thinners)  that  meet  the 
emission  limit,  either  individually  or 
collectively.  You  could  also  use  a 
captiu«  system  and  add-on  control 
equipment  to  meet  the  emission  limit. 
You  could  also  comply  by  using  a 
combination  of  both  approaches.  If  you 
use  a  captiue  system  and  add-on  control 
equipment,  there  are  alternative  control 
efficiency  or  outlet  concentration  limits 
that  you  may  use  to  simplify  and  reduce 
your  recordkeeping  and  reporting 
requirements.  The  alternative  emission 
limits  for  affected  sources  using  the 
control  efficiency/outlet  concentration 
compliance  option  are  provided  in 
Table  4  of  this  preamble. 


Table  2.— Emission  Limits  for  New  or  Reconstructed  Affected  Sources 


If  you  apply  surface  coatings  to  metal  cans  or  metal  can 
parts  In  ttiis  subcategory  .  .  . 


for  all  coatings  of  ttiis  type 


Vnen,  you  must  meet  the 
followir>g  organic  HAP 
emission  limit  in  kilo- 
grams HAP/liter  solids 
(pound  HAP/gal 
solids)': 


1.  One-  and  two-piece  D&I  can  body  coating 


2.  Sheetcoating 

3.  Three-piece  can  assemtiiy 


4.  End  lining 


a.  two-piece  beverage  cans — all  coatings  

b.  two-piece  food  cans — all  coatings  

c.  one-piece  aerosol  cans — all  coatings  

sheetcoating  , 

a.  inside  spray 

b.  aseptic  side  seam  stripes  on  food  cans  

c.  non-aseptic  side  seam  stripes  on  food  cans  

d.  side  seam  stripes  on  general  line  non-food  cans 

e.  side  seam  stripes  on  aerosol  cans 

a.  aseptic  end  seal  compounds  

b.  non-aseptic  end  seal  compounds 


0.04(0.31) 
0.06  (0.50) 
0.08  (0.65) 
0.02  (0.17) 
0.12(1.03) 

1.48(12.37) 
0.72  (5.96) 
1.18(9.84) 

1.46(12.14) 
0.06  (0.54) 
0.00  (0.00) 


'  If  you  apply  surface  coatings  of  more  than  one  type  within  any  one  subcategory,  you  may  calculate  an  overall  subcategory  emission  limit 
(OSEL)  according  to  40  CFR  63.3551  (i). 

Table  3.— Emission  Limits  for  Existing  Affected  Sources 


If  you  apply  surface  coatings  to  metal  cans  or  metal  can 
parts  in  this  subcategory  .  .  . 


for  all  coatings  of  this  type 


then,  you  must  meet  the 
following  organic  HAP 
emission  limit  in  kilo- 
gram HAP/liter  solids 
(pound  HAP/gal 
solids) ' : 


1 .  One-  and  two-  piece  D&I  can  body  coating 


2.  Sheetcoating 

3.  Three-piece  can  assembly 


a.  two-piece  beverage  cans — all  coatings  

b.  two-piece  food  cans — all  coatings  

c.  one-piece  aerosol  cans — all  coatings  

sheetcoating ..•■ •. 

a.  inside  spray  

b.  aseptic  side  seam  stripes  on  food  cans  

c.  non-aseptic  side  seam  stripes  on  food  cans  

d.  side  seam  stripes  on  general  line  non-food  cans 

e.  side  seam  stripes  on  aerosol  cans  


0.07  (0.59) 
0.06(0.51) 


0.12  (0.99) 
0.03  (0.26) 
0.29  (2.43) 

1.94(16.16) 
0.79  (6.57) 
1.18(9.84) 

1.46(12.14) 
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Table  3.— Emission  Limits  for  Existing  Affected  Sources— Continued 


If  you  apply  surface  coatings  to  metal  cans  or  metal  can 
parts  in  this  subcategory  .  .  . 

for  all  coatings  of  this  type  .  .  . 

then,  you  must  meet  the 
following  organic  HAP 
emission  limit  in  kilo- 
gram HAP/liter  solids 
(pound  HAP/gal 
solids)': 

A    ^nri  tininn 

a  aseptic  end  seal  compounds  

0.06  (0.54) 

h  non-aspntir  end  seal  comoounds             

0.00  (0.00) 

I  If  you  apply  surface  coatings  of  more  than  one  type  within  any  one  sutxategory  you  may  calculate  an  OSEL  according  to  40  CFR  63.3551(1). 

Table  4.— Emission  Limits  for  Affected  Sources  Using  the  Control  Efficiency/Outlet  Concentration 

Compliance  Option 


If  you  use  the  control  efficiency/outlet  concentration  option  to  comply 
with  the  emission  limitations  for  any  coating  operation(s) 

Then  you  must  comply  with  one  of  the  following  by  using  an  emissions 
control  system  to 

1   In  a  new  or  reconstructed  affected  source  ,... 

a.  reduce  emissions  of  total  HAP,  measured  as  total  hydrocarbons 

P   In  an  pifi^tinn  affected 'source                         

(THC)  (as  carbon), 1  by  97  percent;  or 
b.  limit  emissions  of  total  HAP,  measured  as  THC  (as  cartwn) '  to  20 

parts  per  million  by  volume,  dry  (ppmvd)  at  the  control  device  outlet 

and  use  a  permanent  total  enclosure. 
a.  reduce  emissions  of  total  HAP,  measured  as  THC  (as  cartxMi),'  by 

95  percent,  or 
b.  limit  emissions  of  total  HAP,  measured  as  THC  (as  cartxjn),'  to  20 
ppmvd  at  the  control  device  outlet  and  use  a  PTE. 

I  You  may  choose  to  subtract  methane  from  THC  as  cartxm  measurements. 


Operating  Limits.  If  you  reduce 
emissions  by  using  a  capture  system  and 
add-on  control  device  (other  than  a 
solvent  recovery  system  for  which  you 
conduct  a  liquid-liquid  material 
balance),  the  proposed  operating  limits 
would  apply  to  you.  Those  limits  are 
site-specific  parameter  limits  you 
determine  during  the  iutial 
performance  test  of  the  system.  For 
captiue  systems  that  are  not  permanent 
total  enclosures  (PTE),  you  would 
establish  average  volumetric  flow  rates 
or  duct  static  pressure  limits  for  each 
capture  device  (or  enclosure)  in  each 
capture  system.  For  capture  systems  that 
are  PTE,  you  would  establish  limits  on 
average  facial  velocity  or  pressure  drop 
across  openings  in  the  enclosure. 

For  thermal  oxidizers,  you  would 
monitor  the  combustion  temperature. 
For  catalytic  oxidizers,  you  would 
monitor  the  temperature  immediately 
before  and  after  the  catalyst  bed  or  you 
Would  monitor  the  temperature  before 
the  catalyst  bed  and  implement  a  site- 
specific  inspection  and  maintenance 
plan  for  the  catalytic  oxidizer.  For 
carbon  adsorbers  for  which  you  do  not 
conduct  a  liquid-liquid  material 
balance,  you  would  monitor  the  carbon 
bed  temperature  and  the  amount  of 
steam  or  nitrogen  used  to  desorb  the 
bed.  For  condensers,  you  would  monitor 
the  outlet  gas  temperature  from  the 
condenser.  For  concentrators,  you 
would  monitor  the  temperature  of  the 
desorption  concentrate  stream  and  the 


pressure  drop  of  the  dilute  stream  across 
the  concentrator. 

All  site-specific  parameter  limits  that 
you  establish  must  reflect  operation  of 
the  capture  system  and  control  devices 
during  a  performance  test  that 
demonstrates  achievement  of  the 
emission  limits  during  representative 
operating  conditions. 

Work  Practice  Standards.  In  lieu  of 
emission  standards,  section  112(h)  of 
the  CAA  allows  work  practice  standards 
or  other  requirements  to  be  established 
when  a  pollutant  cannot  be  emitted 
through  a  conveyance  or  capttue 
system,  or  when  measurement  is  not 
practicable  because  of  technological  and 
economic  limitations.  Many  metal  can 
surface  coating  facilities  use  work 
practice  measiires  to  reduce  HAP 
emissions  from  mixing,  cleaning, 
storage,  and  waste  handling  areas  as 
part  of  their  standard  operating 
procedtires.  They  use  those  measures  to 
decrease  solvent  usage  and  minimize 
exposure  to  workers.  However,  we  do 
not  have  data  to  accurately  quantify  the 
emissions  reductions  achievable  by  the 
work  practice  measures,  and  it  is  not 
feasible  to  measiire  emissions  or  enforce 
a  numerical  standard  for  emissions  from 
those  operations. 

Based  on  information  received  from 
that  industry  during  the  development  of 
NESHAP  and  information  available 
from  several  similar  coating  industries 
for  which  NESHAP  have  already  been 
promulgated  (aerospace  manufacturing 
and  rework,  magnetic  tape 


manufacturing,  shipbuilding  and  ship 
repair,  and  wood  furniture 
manufacturing),  we  identified  a  variety 
of  work  practice  measures  for  cleaning, 
storage,  mixing,  and  waste  handling.  If 
you  reduce  emissions  by  using  a  capture 
system  and  add-on  control  device,  you 
would  be  required  to  develop  and  , 
implement  a  work  practice  plan  that 
would  specify  practices  and  procedures 
to  ensure  that,  at  a  minimum,  the 
elements  specified  below  are 
implemented:  (1)  Storing  all  organic- 
HAP-containing  liquids  and  waste 
materials  in  closed  containers,  (2) 
minimizing  spills  of  all  organic-HAP- 
containing  materials,  (3)  using  closed 
containers  or  pipes  to  transport  all 
organic-HAP-containing  materials,  (4) 
keeping  mixing  vessels  for  organic-HAP- 
containing  materials  closed  except 
when  adding  to,  removing,  or  mixing 
the  contents,  and  (5)  minimizing  organic 
HAP  emissions  during  all  cleaning 
operations. 

If  your  affected  source  has  an  existing 
documented  plan  that  incorporates 
steps  taken  to  minimize  emissions  from 
the  aforementioned  sources,  then  your 
existing  plan  could  be  used  to  satisfy 
the  requirement  for  a  work  practice 
plan. 

Operations  During  Startup, 
Shutdown,  or  Malfunction.  If  you  use  a 
capture  system  and  add-on  control 
device  for  compliance,  you  would  be 
required  to  develop  and  operate 
according  to  a  startup,  shutdown,  and 
malfunction  plan  (SSMP)  during 
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periods  of  startup,  shutdown,  or 
malfunction  of  the  captiu«  system  and 
add-on  control  device. 

General  Provisions.  The  General 
Provisions  (40  CFR  part  63,  subpart  A) 
also  would  apply  to  you  as  indicated  in 
theproposed  standards.  The  General 
Provisions  codify  certain  procedures 
and  criteria  for  all  40  CFR  part  63 
NESHAP.  The  General  Provisions 
contain  administrative  procedures, 
preconstruction  review  procedines  for 
new  sources,  and  procedures  for 
conducting  compliance-related 
activities  such  as  notifications, 
recordkeeping  and  reporting, 
performance  testing,  and  monitoring. 
The  proposed  standards  refer  to 
individual  sections  of  the  General 
Provisions  to  emphasize  key  sections 
that  are  relevant.  However,  unless 
specifically  overridden  in  the  proposed 
standards,  all  of  the  applicable  General 
Provisions  requirements  would  apply  to 
you. 

F.  When  Must  I  Comply  With  the 
Proposed  Rule? 

Existing  affected  sources  must  comply 
within  3  years  of  [DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
IN  THE  Federal  Register].  New  or 
reconstructed  affected  sources  must 
comply  immediately  upon  initial 
startup  or  on  [DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  IN  THE  Federal 
Register],  whichever  is  later.  A  metal 
can  surface  coating  affected  source  is 
existing  if  its  construction  or 
reconstruction  of  the  facility 
commenced  on  or  before  January  15, 
2003.  An  affected  source  is  new  if 
construction  commenced  after  January 
15,  2003.  A  metal  can  surface  coating 
affected  soince  is  reconstructed  if  it 
meets  the  definition  of  reconstruction  in 
40  CFR  63.2  and  reconstruction  is 
commenced  after  January  15,  2003.  The 
effective  date  is  [DATE  OF 
PUBUCATION  OF  THE  FINAL  RULE 
IN  THE  Federal  Register]. 

G.  What  Are  the  Testing  and  Initial 
Compliance  Requirements? 

Initial  Compliance.  Compliance  with 
the  emission  limits  is  based  on  a  12- 
month  rolling  average.  Therefore,  for 
new  or  reconstructed  affected  sources 
using  the  compliant  materials  option  or 
the  emission  rate  without  add-on 
controls  option,  the  proposed  initial 
compliance  period  begins  on  the  first 
day  of  the  first  month  foUovtring  initial 
startup  of  the  affected  source  or  the 
effective  date,  whichever  is  later,  and 
ends  on  the  last  day  of  the  12th  month 
following  initial  startup  or  the  effective 
date,  whichever  is  later.  For  new  or 
reconstructed  affected  sources  that  use  a 


capture  system  and  control  device,  the 
initial  compliance  period  begins  on  the 
first  day  of  the  first  month  following  the 
initial  performance  test  and  ends  on  the 
last  day  of  the  12th  month  following  the 
initial  performance  test.  For  all  new  or 
reconstructed  affected  sources,  any 
partial  month  data  between  initial 
startup  or  initial  performance  test  and 
Initial  compliance  period  must  be  added 
to  the  first  month  data.  For  existing 
affected  sources,  the  proposed  initial 
compliance  period  begins  on  the  first 
day  of  the  month  in  which  the 
compliance  date  falls  and  ends  on  the 
last  day  of  the  12th  month  following  the 
compliance  date. 

Being  in  compliance  means  that  the 
owner  or  operator  of  the  affected  source 
meets  the  requirements  to  achieve  the 
proposed  emission  limitations  by  the 
end  of  the  initial  compliance  period.  At 
the  end  of  the  initial  compliance  period, 
the  owner  or  operator  would  use  the 
data  and  records  generated  to  determine 
whether  or  not  the  affected  source  is  in 
compliance  with  the  12-month  rolling 
average  for  that  period.  If  the  affected 
soiux:e  does  not  meet  the  applicable 
limits  and  other  requirements,  it  is  out 
of  compliance  for  the  entire  initial 
compliance  period.  We  welcome 
specific  comments  on  the  compliance 
dates  and  the  data  collection  activities 
required  for  the  initial  compliance 
period. 

Emission  Limits.  There  are  several 
proposed  options  for  complying  with 
the  proposed  emission  limits,  and  the 
testing  and  initial  compliance 
requirements  vary  accordingly. 

Option  1:  Compliance  Based  on  the 
Compliant  Material  Option.  U  you 
demonstrate  compliance  based  on  the 
compliant  material  option,  you  would 
determine  the  mass  of  organic  HAP  in 
all  coatings  and  thinners  used  each 
month  during  the  initial  compliance 
period  and  the  volume  fraction  of 
coating  solids  in  all  coatings  used  each 
month  during  the  initial  compliance 
period.  To  determine  the  mass  of 
organic  HAP  in  coatings  and  thinners 
and  the  volume  fraction  of  coating 
solids,  you  coiUd  use  either 
manufacturer's  data  or  test  results  using 
the  test  methods. listed  below.  You  may 
use  alternative  test  methods  provided 
you  get  EPA  approval  in  accordance 
with  40  CFR  63.7(f).  However,  if  there 
is  any  inconsistency  between  the  test 
method  results  (either  EPA's  or  an 
approved  alternative)  and 
manufacturer's  data,  the  test  method 
results  would  prevail  for  compliance 
and  enforcement  purposes. 

•  For  organic  HAP  content,  use 
Method  311  of  40  CFR  part  63,  appendix 
A. 


•  The  proposed  rule  allows  you  to 
use  nonaqueous  volatile  matter  as  a 
surrogate  for  organic  HAP.  If  you  choose 
that  option,  then  use  Method  24  of  40 
CFR  part  60,  appendix  A,  to  determine 
nonaqueous  volatile  matter. 

•  For  voliune  fi^ction  of  coating 
solids,  use  either  information  from  the 
supplier  or  manufacturer  of  the 
material,  ASTM  Method  D2697- 
86(1998),  or  ASTM  Method  D6093-97. 
'  To  demonstrate  initial  compliance  ' 
based  on  the  compliant  materials  , 
option,  you  would  be  required  to 
demonstrate  that  the  organic  HAP 
content  of  each  coating  meets  the 
applicable  emission  limits  and  that  you 
use  no  organic-HAP-containing 
thinners. 

Option  2:  Compliance  Based  on  the 
Emission  Rate  Without  Add-On 
Controls  Option.  If  you  demonstrate   ' 
compliance-based  on  the  emission  rate 
without  add-on  controls  option,  you 
would  determine  the  mass  of  organic 
HAP  in  all  coatings  and  thinners  used 
in  each  coating  type  segment  each 
month  during  the  initial  compliance 
period  and  the  volume  fi-action  of 
coating  solids  in  all  coatings  in  each 
coating  type  segment  used  each  month 
during  the  initial  compliance  period. 

To  determine  the  mass  of  organic 
HAP  in  coatings  and  thinners  and  the 
volume  fraction  of  coating  solids,  you 
could  use  either  manufacturer's  data  or 
test  results  using  the  test  methods  listed 
below.  You  may  use  alternative  test 
methods  provided  you  get  EPA  approval 
in  accordance  with  40  CFR  63.7(f). 
However,  if  there  is  any  inconsistency 
between  the  test  method  results  (either 
EPA's  or  an  approved  alternative)  and 
manufacturer's  data,  the  test  method 
results  would  prevail  for  compliance 
and  enforcement  purposes. 

•  For  organic  HAP  content,  use 
Method  311. 

•  The  proposed  rule  allows  you  to 
use  nonaqueous  volatile  matter  as  a 
surrogate  for  organic  HAP.  If  you  choose 
that  option,  use  Method  24  to  determine 
nonaqueous  volatile  matter. 

•  For  volmne  fraction  of  coating 
solids,  use  either  information  from  the 
supplier  or  manufacturer  of  the 
material,  ASTM  Method  D2697- 
86(1998),  or  ASTM  Method  D6093-97. 

To  demonstrate  initial  compliance 
based  on  the  emission  rate  without  add- 
on controls  option,  you  would  be 
required  to  demonstrate  that  the  total 
mass  of  organic  HAP  in  all  coatings  and 
thinners  in  each  coating  type  segment 
divided  by  the  total  voliune  of  coating 
solids  in  that  coating  type  segment 
meets  the  applicable  emission  limit.  For 
the  emission  rate  without  add-on 
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controls  option,  you  would  be  required 
to  perform  the  following. 

•  Determine  the  quantity  of  each 
coating  and  thinner  used  in  each  coating 
type  segment. 

•  Determine  the  mass  of  organic  HAP 
in  each  coating  and  thinner  in  each 
coating  type  segment. 

•  Determine  the  volume  fraction  of 
coating  solids  for  each  coating  in  each 
coating  type  segment. 

•  Calculate  the  total  mass  of  organic 
HAP  in  all  materials  in  each  coating 
type  segment  and  total  volume  of 
coating  solids  in  each  coating  type 
segment  for  each  month  of  the  initial 
compliance  period.  You  may  subtract 
from  the  total  mass  of  organic  HAP  the 
amount  contained  in  waste  materials 
you  send  to  a  hazardous  waste 
treatment,  storage,  and  disposal  facility 
regulated  under  40  CFR  part  262,  264, 
265,  or  266. 

•  Calculate  the  ratio  of  the'total  mass 
of  organic  HAP  for  the  materials  used  in 
each  coating  type  segment  to  the  total 
volume  of  coating  solids  used  in  the 
segment. 

•  Record  the  calculations  and  results 
and  include  them  in  your  Notification  of 
Compliance  Status. 

Ahernatively,  if  you  apply  coatings  in 
more  than  one  coating  type  segment 
within  a  subcategory,  you  may  calculate 
an  overall  HAP  emission  limit  for  the 
subcategory  and  demonstrate 
compliance  by  including  all  coatings 
and  thiimers  in  all  coating  type 
segments  in  the  subcategory  in 
calculating  the  ratio  of  total  mass  of 
organic  HAP  to  total  volume  of  coating 
solids.  If  you  use  that  approach,  you 
must  use  the  subcategory  limit 
throughout  the  12-month  initial 
compliance  period  and  may  not  switch 
between  compliance  with  limits  for 
individual  coating  type  segments  and  an 
overall  limit.  You  may  not  include 
coatings  in  different  subcategories  in 
determining  your  overall  HAP  limit  by 
that  approach. 

Option  3:  Compliance  Based  on  the 
Emission  Rate  With  Add-On  Controls 
Option.  If  you  use  a  capture  system  and 
add-on  control  device  other  than  a 
solvent  recovery  system  for  which  you 
conduct  a  liquid-liquid  material 
balance,  your  testing  and  initial 
compliance  requirements  are  as  follows. 

•  Conduct  an  initial  performance  test 
to  determine  the  capture  and  control 
efficiencies  of  the  equipment  and  to 
establish  operating  limits  to  be  achieved 
on  a  continuous  basis. 

•  Determine  the  mass  of  organic  HAP 
in  each  material  and  the  volume  fraction 
of  coating  solids  for  each  coating  used 
each  month  of  the  initial  compliance 
period. 


•  Calculate  the  organic  HAP 
emissions  from  the  controlled  coating 
operations  using  the  captiu-e  and  control 
efficiencies  determined  dimng  the 
performance  test  and  the  total  mass  of 
organic  HAP  in  materials  used  in 
controlled  coating  operations. 

•  Calculate  the  ratio  of  the  total  mass 
of  organic  HAP  emissions  to  the  total 
volimie  of  coating  solids  used  each 
month  of  the  initial  compliance  period. 

•  Record  the  calculations  and  results 
and  include  them  in  the  Notification  of 
Compliance  Status. 

If  you  use  a  captme  system  and  add- 
on control  device,  other  than  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances,  you 
would  determine  both  the  efficiency  of 
the  capture  system  and  the  emissions 
reduction  efficiency  of  the  control ' 
device.  To  determine  the  capture 
efficiency,  you  would  either  verify  the 
presence  of  a  PTE  using  EPA  Method 
204  of  40  CFR  part  51,  appendix  M,  or 
use  one  of  the  protocols  in  40  CFR 
63.3565  to  measure  capture  efficiency.  If 
you  have  a  PTE  and  all  the  materials  are. 
applied  and  dried  within  the  enclosure 
and  you  route  all  exhaust  gases  firom  the 
enclosure  to  a  control  device,  then  you 
would  assume  100  percent  captiu-e. 

To  determine  the  emissions  reduction 
efficiency  of  the  control  device,  you 
would  conduct  measurements  of  the 
inlet  and  outlet  gas  streams.  The  test 
would  consist  of  three  runs,  each  run 
lasting  at  least  1  hour,  using  the 
following  EPA  Methods  in  40  CFR  part 
60,  appendix  A: 

•  Method  1  or  lA  for  selection  of  the 
sampling  sites; 

•  Method  2,  2A,  2C,  2D,  2F,  or  20  to 
determine  the  gas  volumetric  flow  rate; 

•  Method  3,  3 A,  or  3B  for  gas  analysis 
to  determine  dry  molecular  weight.  You 
may  also  use  as  an  alternative  to  Method 
38,  the  manual  method  for  measuring 
the  oxygen,  carbon  dioxide,  and  carbon 
monoxide  content  of  exhaust  gas  in 
ANSI/ASME  PTC  19.10-1981; 

•  Method  4  to  determine  stack 
moistiue;  and 

•  Method  25  or  25A  to  determine 
organic  volatile  matter  concentration. 

Alternatively,  any  other  test  method 
or  data  that  have  been  validated 
according  to  the  applicable  procedures 
in  Method  301  of  40  CFR  part  63, 
appendix  A,  and  approved  by  the 
Administrator,  could  be  used. 

If  you  use  a  solvent  recovery  system, 
you  could  determine  the  overall  control 
efficiency  using  a  liquid-liquid  material 
balance  instead  of  conducting  an  initial 
performance  test.  If  you  use  the  material 
balance  alternative,  you  would  be 
required  to  measiue  the  amount  of  all 
materials  used  in  the  affected  source 


during  each  month  of  the  initial 
compliance  period  and  determine  the 
volatile  matter  contained  in  these 
materials.  You  would  also  measure  the 
amount  of  volatile  matter  recovered  by 
the  solvent  recovery  system  each  month 
of  the  initial  compliance  period.  Then 
you  would  compare  the  amount 
recovered  to  the  amount  used  to 
determine  the  overall  control  efficiency 
and  apply  this  efficiency  to  the  ratio  of 
organic  HAP  to  coating  solids  for  the 
materials  used.  You  would  record  the 
calculations  and  results  and  include 
them  in  your  Notification  of  Compliahce 
Status. 

Operating  Limits.  As  mentioned 
above,  you  would  establish  operating 
limits  as  part  of  the  initial  performance 
test  of  an  emission  capture  and  control 
system.  The  operating  limits  are  the 
values  of  certain  parameters  measured 
for  capture  systems  and  control  devices 
during  the  most  recent  performance  test 
that  demonstrated  compliance  with  the 
emission  limits.  The  proposed  rule 
specifies  the  parameters  to  monitor  for 
the  types  of  emission  control  systems 
commonly  used  in  the  industry. 

You  would  be  required  to  install, 
calibrate,  maintain,  and  continuously 
operate  all  monitoring  equipment 
according  to  the  manufacturer's 
specifications  and  ensure  that  the 
continuous  parameter  monitoring 
systems  (CPMS)  meet  the  requirements 
in  40  CFR  63.3568  of  the  proposed  rule. 
If  you  use  control  devices  other  than 
those  identified  in  the  proposed  rule, 
you  would  submit  the  operating 
parameters  to  be  monitored  to  the 
Administrator  for  approval.  The 
authority  to  approve  the  parameters  to 
be  monitored  is  retained  by  EPA  and  is 
not  delegated  to  States. 

If  you  use  a  thermal  oxidizer,  you 
would  continuously  monitor  the 
appropriate  temperature  and  record  it  at 
least  every  15  minutes.  The  temperature 
monitor  is  placed  in  the  firebox  or  in  the 
duct  immediately  downstream  of  the 
firebox  before  any  substantial  heat 
exchange  occurs.  The  operating  limit 
would  be  the  average  temperature 
measured  during  the  performance  test, 
and  for  each  consecutive  3-hour  period 
the  average  temperatvue  would  have  to 
be  at  or  above  that  limit. 

If  you  use  a  catalytic  oxidizer  you 
may  choose  ft'om  two  methods  to 
determine  operating  limits.  In  the  first 
method,  you  would  continuously 
monitor  the  temperature  immediately 
before  and  after  the  catalyst  bed  and 
record  it  at  least  every  15  minutes.  The 
operating  limits  would  be  the  average 
temperature  difference  across  the 
catalyst  bed  during  the  performance 
test,  and  for  each  3-hour  period  the 
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average  temperature  and  the  average 
temperatiire  difference  would  have  to  be 
at  or  above  those  limits.  In  the 
alternative  method,  you  would 
continuously  monitor  the  temperature 
immediately  before  the  catalyst  bed  and 
record  it  at  least  every  15  minutes.  The 
operating  limit  would  be  the  average 
terhperature  just  before  the  catalyst  bed 
during  the  performance  test,  and  for 
each  3-hour  period  the  average 
temperature  would  have  to  be  at  or 
above  that  limit.  As  part  of  the 
alternative  method,  you  must  also 
develop  and  implement  an  inspection 
and  maintenance  plan  for  your  catalytic 
oxidizer. 

If  you  use  a  carbon  adsorber  £md  do 
not  conduct  liquid-liquid  material 
balances  to  demonstrate  compliance, 
you  would  monitor  the  carbon  bed 
temperature  after  each  regeneration  and 
the  total  amount  of  steam  or  nitrogen 
used  to  desorb  the  bed  for  each 
regeneration.  The  operating  limits 
would  be  the  carbon  bed  temperatiu'e 
(not  to  be  exceeded)  and  the  amount  of 
steam  or  nitrogen  used  for  desorption 
(to  be  met  as  a  minimum). 

If  you  use  a  condenser,  you  would 
monitor  the  outlet  gas  temperature  to 
ensure  that  the  air  stream  is  being 
cooled  to  a  low  enough  temperatiu-e. 
The  operating  limit  would  be  the 
average  condenser  outlet  gas 
temperatine  measiu^d  during  the 
performance  test,  and  for  each 
consecutive  3-hour  period  the  average 
temperatine  would  have  to  be  at  or 
below  this  limit. 

If  you  use  a  concentrator,  you  would 
monitor  the  desorption  concentrate 
stream  gas  temperature  and  the  pressure 
drop  of  the  dilute  stream  across  the 
concentrator.  The  operating  limits 
would  be  the  desorption  concentrate  gas 
stream  temperatme  (to  be  met  as  a 
minimum)  and  the  dilute  stream 
pressure  drop  (not  to  be  exceeded). 

For  each  capture  system  that  is  not  a 
PTE,  you  would  establish  operating 
limits  for  gas  volumetric  flow  rate  or 
duct  static  pressiure  for  each  enclosiue 
or  captine  device.  The  operating  limit 
would  be  the  average  volumetric  flow 
rate  or  duct  static  pressure  during  the 
performance  test  to  be  met  as  a 
minimum.  For  each  capture  system  that 
is  a  PTE,  the  operating  limit  would 
require  the  average  facial  velocity  of  air 
through  all  natural  draft  openings  to  be 
at  least  200  feet  per  minute  or  the 
pressure  drop  across  the  enclosure  to  be 
at  least  0.007  inch  water. 

Work  Practice  Standards.  If  you  use  a 
capture  system  and  control  device  for 
compliance,  you  would  be  required  to 
develop  and  implement  on  an  ongoing 
basis  a  work  practice  plan  for 


minimizing  organic  HAP  emissions 
from  storage,  mixing,  material  handling, 
and  waste  handling  operations.  That 
plan  would  include  a  description  of  all 
steps  taken  to  minimize  emissions  from 
those  sources  (e.g.,  using  closed  storage 
containers,  practices  to  minimize 
emissions  during  filling  and  transfer  of 
contents  from  containers,  using  spill 
minimization  techniques,  etc.).  You 
would  have  to  make  the  plan  available 
for  inspection  if  the  Administrator 
requests  to  see  it. 

Operations  During  Startup, 
Shutdown,  or  Malfunction.  If  you  use  a 
captine  system  and  control  device  for 
compliance,  you  would  be  required  to 
develop  and  operate  according  to  a 
SSMP  during  periods  of  startup, 
shutdown,  or  malfunction  of  the  capture 
system  and  control  device. 

Option  4:  Compliance  Based  on  the 
Control  Efficiency/Outlet  Concentration 
Option.  If  you  use  a  captxu-e  system  and 
add-on  control  device  other  than  a 
solvent  recovery  system  for  which  you 
conduct  a  liquid-liquid  material 
balance,  you  may  meet  either  of  the 
applicable  alternative  limits 
summarized  in  Table  4  of  this  preamble 
instead  of  the  organic  HAP  emission 
rate  limits  siunmarized  in  Tables  2  and 
3  of  this  preamble.  Prior  to  the  initial 
performance  test,  you  would  be  required 
to  install  control  device  parameter 
monitoring  equipment  to  be  used  to 
demonstrate  compliance  with  the 
capture  and  control  efficiencies  (or  the 
captiu'e  efficiency  of  the  capture  system 
and  the  oxidizer  outlet  concentration) 
and  to  establish  operating  limits  to  be 
achieved  on  a  continuous  basis.  During 
the  initial  compliance  test,  you  would 
use  the  control  device  parameter 
monitoring  equipment  to  establish 
parameter  values  that  represent  your 
operating  requirements  for  the  control 
systems.  You  would  record  the  initial 
performance  test  results  and  include 
them  in  the  Notification  of  Compliance 
Status. 

If  you  use  a  captiue  system  and  add- 
on control  device  other  than  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances,  you 
would  verify  the  efficiency  of  the 
captiu-e  system  is  100  percent  and 
determine  the  emissions  reduction 
efficiency  of  the  control  device.  To 
verify  the  capture  efficiency,  you  would 
either  verify  the  presence  of  a  PTE  using 
EPA  Method  204  of  40  CFR  part  51 , 
appendix  M,  or  use  one  of  the  protocols 
in  §  63.3565  to  measure  capture 
efficiency.  If  you  have  a  PTE  and  all  the 
materials  are  applied  and  dried  within 
the  enclosure  and  you  route  all  exhaust 
gases  from  the  enclosure  to  a  control 


device,  then  you  would  assume  100 
percent  capture. 

To  determine  the  emissions  reduction 
efficiency  of  the  control  device,  you 
would  conduct  measurements  of  the 
inlet  and  outlet  gas  streams.  The  test 
would  consist  of  three  runs,  each  run 
lasting  at  least  1  hour,  using  the 
following  EPA  Methods  in  40  CFR  part 
60,  appendix  A: 

•  Method  1  or  1 A  for  selection  of  the 
sampling  sites; 

•  Mediod  2,  2A,  2C.  2D,  2F,  or  2G  to 
determine  the  gas  volumetric  flow  rate; 

•  Method  3,  3A,  or  3B  for  gas  analysis 
to  determine  dry  molecular  weight.  You 
may  also  use  as  an  alternative  to  Method 
33,  the  manual  method  for  measuring 
the  oxygen,  carbon  dioxide,  and  carbon 
monoxide  content  of  exhaust  gas  in 
ANSI/ASME  PTC  19.10-1981; 

•  Method  4  to  determine  stack 
moistiu-e;  and 

•  Method  25  or  25A  to  determine 
organic  volatile  matter  concentration. 

Alternatively,  any  other  test  method 
or  data  that  havejieen  validated 
according  to  the  applicable  procedm^s 
in  Method  301  of  40  CFR  part  63,  . 
appendix  A,  and  approved  by  the 
Administrator,  could  be  used. 

If  you  use  a  solvent  recovery  system, 
you  could  determine  the  overall  control 
efficiency  using  a  liquid-liquid  material 
balance  instead  of  conducting  an  initial 
performance  test.  If  you  use  the  material 
balance  alternative,  you  would  be 
required  to  measure  the  amount  of  all 
materials  used  in  the  affected  source 
during  each  month  of  the  initial 
compliance  period  and  determine  the 
volatile  matter  contained  in  these 
materials.  You  would  also  measure  the 
amount  of  volatile  matter  recovered  by 
the  solvent  recovery  system  each  month 
of  the  initial  compliance  period.  Then 
you  would  compare  the  amount 
recovered  to  the  amount  used  to 
determine  the  overall  control  efficiency, 
and  apply  this  efficiency  to  the  ratio  of 
organic  HAP  to  coating  solids  for  the 
materials  used.  You  would  record  the 
calculations  and  results  and  include 
them  in  your  Notification  of  Compliance 
Status. 

Operating  Limits.  As  mentioned 
above,  you  would  establish  operating 
limits  as  part  of  the  initial  performance 
test  of  an  emission  captine  and  control 
system.  The  operating  limits  are  the 
values  of  certain  parameters  measured 
for  capture  systems  and  control  devices 
during  the  most  recent  performance  test 
that  demonstrated  compliance  with  the 
emission  limits.  The  proposed  rule 
specifies  the  parameters  to  monitor  for 
the  types  of  emission  control  systems 
commonly  used  in  the  industry. 
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You  would  be  required  to  install, 
calibrate,  maintain,  and  continuously 
operate  all  monitoring  equipment 
according  to  the  manufacturer's 
specifications  and  ensure  that  the  CPMS 
meet  the  requirements  in  40  CFR 
63.3568  of  the  proposed  rule.  If  you  use 
control  devices  other  than  those 
identified  in  the  proposed  rule,  you 
would  submit  the  operating  parameters 
to  be  monitored  to  the  Administrator  for 
approval.  The  authority  to  approve  the 
parameters  to  be  monitored  is  retained 
by  EPA  and  is  not  delegated  to  States. 

If  you  use  a  thermal  oxidizer,  you 
would  continuously  monitor  the 
appropriate  temperature  and  record  it  at 
least  every  15  minutes.  The  temperature 
monitor  is  placed  in  the  firebox  or  in  the 
duct  immediately  downstream  of  the 
firebox  before  any  substantial  heat 
exchange  occurs.  The  operating  limit 
would  be  the  average  temperature 
measured  during  the  performance  test, 
and  for  each  consecutive  S-hoiu-  period 
the  average  temperature  would  have  to 
be  at  or  above  that  limit. 

If  you  use  a  catalytic  oxidizer  you 
may  choose  from  two  methods  to 
determine  operating  limits.  In  the  first 
method,  you  would  continuously 
monitor  the  temperature  immediately 
before  and  after  the  catalyst  bed  and 
record  it  at  least  every  15  minutes.  The 
operating  limits  would  be  the  average 
temperature  difference  across  the 
catalyst  bed  diu-ing  the  performance 
test,  and  for  each  3-hour  period  the 
aVerage  temperature  and  the  average 
temperatine  difference  would  have  to  be 
at  or  above  these  limits.  In  the 
alternative  method,  you  would 
continuously  monitor  the  temperature 
immediately  before  the  catalyst  bed  and 
record  it  at  least  every  15  minutes.  The 
operating  limit  would  be  the  average 
temperatiue  just  before  the  catalyst  bed 
diuing  the  performance  test,  and  for 
each  3-hour  period  the  average 
temperatiue  would  have  to  be  at  or 
above  this  limit.  As  part  of  the 
alternative  method,  you  must  also 
develop  and  implement  an  inspection 
and  maintenance  plan  for  your  catalytic 
oxidizer. 

If  you  use  a  carbon  adsorber  and  do 
not  conduct  liquid-liquid  material 
balances  to  demonstrate  compliance, 
you  would  monitor  the  carbon  bed 
temperature  after  each  regeneration  and 
the  total  amount  of  steam  or  nitrogen 
used  to  desorb.the  bed  for  each 
regeneration.  The  operating  limits 
would  be  the  carbon  bed  temperature 
(not  to  be  exceeded)  and  the  amoimt  of 
steam  or  nitrogen  used  for  desorption 
,(to  be  met  as  a  minimiun). 

If  you  use  a  condenser,  you  would 
monitor  the  outlet  gas  temperature  to 


ensure  that  the  air  stream  is  being 
cooled  to  a  low  enough  temperature. 
The  operating  limit  would  be  the 
average  condenser  outlet  gas 
temperature  measured  during  the 
performance  test,  and  for  each 
consecutive  3-hour  period  the  average 
temperature  would  have  to  be  at  or 
below  that  limit. 

If  you  use  a  concentrator,  you  would 
monitor  the  desorption  concentrate 
stream  gas  temperature  and  the  pressure 
drop  of  the  dilute  stream  across  the 
concentrator.  The  operating  limits 
would  be  the  desorption  concentrate  gas 
stream  temperature  (to  be  met  as  a 
minimum)  and  the  dilute  stream 
pressure  drop  (not  to  be  exceeded). 

For  each  captvue  system  that  is  not  a 
PTE,  you  would  establish  operating 
limits  for  gas  volumetric  flow  rate  or 
duct  static  pressure  for  each  enclosiue 
or  capture  device.  The  operating  limit 
would  be  the  average  voliunetric  flow 
rate  or  duct  static  pressure  during  the 
performance  test,  to  be  met  as  a 
minimum.  For  each  capture  system  that 
is  a  PTE,  the  operating  limit  would 
require  the  average  facial  velocity  of  air 
through  all  natural  draft  openings  to  be 
at  least  200  feet  per  minute  or  the 
pressure  drop  across  the  enclosure  to  be 
at  least  0.007  inches  water. 

Work  Practice  Standards.  If  you  use  a 
captiu^e  system  and  control  device  for 
compliance,  you  would  be  required  to 
develop  and  implement  on  an  ongoing 
basis  a  work  practice  plan  for 
minimizing  organic  HAP  emissions 
fi-om  storage,  mixing,  material  handling, 
and  waste  handling  operations.  That 
plan  would  include  a  description  of  all 
steps  taken  to  minimize  emissions  fi'om 
those  sources  [e.g.,  using  closed  storage 
containers,  practices  to  minimize 
emissions  during  filling  and  transfer  of 
contents  from  containers,  using  spill 
minimization  techniques,  etc.).  You 
would  have  to  make  the  plan  available 
for  inspection  if  the  Administrator 
requests  to  see  it. 

Operations  During  Startup, 
Shutdown,  or  Malfunction.  You  would 
be  required  to  develop  and  operate  your 
capture  system  and  control  device 
according  to  a  SSMP  during  periods  of 
startup,  shutdown,  or  malfunction  of  the 
captiu«  system  and  control  device. 

H.  What  Are  the  Continuous 
Compliance  Requirements? 

Option  1 :  Compliance  Based  on  the 
Compliant  Material  Option.  If  you 
demonstrate  compliance  with  the 
proposed  emission  limits  based  on  the 
compliant  material  option,  you  would 
demonstrate  continuous  compliance  if, 
for  each  12-month  compliance  period, 
the  organic  HAP  content  of  each  coating 


used  does  not  exceed  the  applicable 
emission  limit  and  you  use  no  thinner 
that  contains  organic  HAP. 

Option  2:  Compliance  Based  on  the 
Emission  Rate  Without  Add-On 
Controls  Option.  If  you  demonstrate 
compliance  with  the  proposed  emission 
limits  based  on  the  emission  rate 
without  add-on  controls  option,  you 
would  demonstrate  continuous 
compliance  if,  for  each  rolling  12-month 
compliance  period,  the  ratio  of  organic 
HAP  in  all  coatings  and  thiimers  in  each 
coating  type  segment  to  coating  solids  in 
that  coating  type  segment  is  less  than  or 
equal  to  the  applicable  emission  limit. 
You  would  follow  the  same  procedures 
for  calculating  the  organic  HAP  to 
coating  solids  ratio  that  you  used  for  the 
initial  compliance  period.  If  you  use  an 
alternative  calculated  overall  HAP 
emission  limit  for  all  coating  type 
segments  within  a  subcategory,  you 
would  use  the  same  procedures  that  you 
used  for  the  initial  compliance  period. 
Whichever  approach  you  use  must  be 
used  consistently  throughout  each  12- 
month  compliance  period. 

Option  3:  Compliance  Based  on  the 
Emission  Rate  With  Add-On  Controls 
Option.  For  each  coating  operation  on 
which  you  use  a  capture  system  and 
control  device,  other  than  a  solvent 
recovery  system  for  which  you  conduct 
a  liquid-liquid  material  balance,  you 
would  use  the  continuous  parameter 
monitoring  results  for  the  month  in 
determining  the  mass  of  organic  HAP 
emissions.  If  the  monitoring  results 
indicate  no  deviations  from  the 
operating  limits  and  there  were  no 
bypasses  of  the  control  device,  you 
would  assume  the  captiue  system  and 
control  device  are  achieving  the  same 
percent  emissions  reduction  efficiency 
as  they  did  during  the  most  recent 
performance  test  in  which  compliance 
was  demonstrated.  You  would  then 
apply  that  percent  reduction  to  the  total 
mass  of  organic  HAP  in  materials  used 
in  controlled  coating  operations  to 
determine  the  monthly  emission  rate 
from  those  operations.  If  there  were  any 
deviations  from  the  operating  limits 
during  the  month  or  any  bypasses  of  the 
control  device,  you  would  account  for 
them  in  the  calculation  of  the  monthly 
emission  rate  by  assuming  the  capture 
system  and  control  device  were 
achieving  zero  emissions  reduction 
during  the  periods  of  deviation.  Then, 
you  would  determine  the  annual 
average  emission  rate  by  calculating  the 
ratio  for  the  most  recent  12-month 
period. 

For  each  coating  operation  on  which 
you  use  a  solvent  recovery  system  and 
conduct  a  liquid-liquid  material  balance 
each  month,  you  would  use  the  liquid- 


Federal  Register /Vol.  68,  No.  10 /Wednesday,  January  15,  2003 /Proposed  Rules 


2119 


liquid  material  balance  to  detennine 
control  efficiency.  To  determine  the 
overall  control  efficiency,  you  must 
measure  the  amount  of  all  materials 
used  during  each  month  and  determine 
the  volatile  matter  content  of  these 
materials.  You  must  also  measure  the 
amount  of  volatile  matter  recovered  by 
the  solvent  recovery  system  during  the 
month,  calcidate  the  overall  control 
efficiency,  and  apply  it  to  the  total  mass 
of  organic  HAP  in  the  materials  used  to 
determine  total  organic  HAP  emissions. 
Then,  you  would  determine  the  annual 
average  emission  rate  by  taking  the 
average  of  the  monthly  ratios  for  the 
most  recent  1 2-month  period. 

Operating  Limits.  If  you  use  a  capture 
system  and  control  device,  the  proposed 
rule  would  require  you  to  achieve  on  a 
continuous  basis  the  operating  limits 
you  establish  during  the  performance 
test.  If  the  continuous  monitoring  shows 
that  the  capture  system  and  control 
device  is  operating  outside  the  range  of 
values  established  during  the 
performance  test,  you  have  deviated 
from  the  established  operating  limits. 

If  you  operate  a  captiu-e  system  and 
control  device  that  allow  emissions  to 
bypass  the  control  device,  you  would 
have  to  demonstrate  that  organic  HAP 
emissions  from  each  emission  point 
within  the  affected  source  are  being 
routed  to  the  control  device  by 
monitoring  for  potential  bypass  of  the 
control  device.  You  may  choose  from 
the  following  four  monitoring 
procediues: 

•  Flow  control  position  indicator  to 

.  provide  a  record  of  whether  the  exhaust 
stream  is  directed  to  the  control  device; 

•  Car-seal  or  lock-and-key  valve 
closvues  to  secure  the  bypass  line  valve 
in  the  closed  position  when  the  control 
device  is  operating; 

•  Valve  closiue  continuous 
monitoring  to  ensure  any  bypass  line 
valve  or  damper  is  closed  when  the 
control  device  is  operating;  or 

•  Automatic  shutdown  system  to  stop 
the  coating  operation  when  flow  is 
diverted  from  the  control  device. 

If  the  bypass  monitoring  procedures 
indicate  that  emissions  are  not  routed  to 
the  control  device,  you  have  deviated 
frran  the  emission  limits. 

Work  Practice  Standards.  If  you  use 
an  emission  capture  system  and  control 
device  for  compliance,  you  would  be 
required  to  implement  on  an  ongoing 
basis  the  work  practice  plan  you 
developed  during  the  initial  compliance 
period.  If  you  did  not  develop  a  plan  for 
reducing  organic  HAP  emissions  or  you 
do  not  implement  the  plan,  that  would 
be  a  deviation  from  the  work  practice 
standards. 


Operations  Ehiring  Startup, 
Shutdown,  or  Malfunction.  If  you  use  a 
captiire  system  and  control  device  for 
compliance,  you  would  be  required  to 
develop  and  operate  according  to  an 
SSMP  during  periods  of  startup, 
shutdown,  or  malfunction  of  the  capture 
system  and  control  device. 

Option  4:  Compliance  Based  on  the 
Control  Efficiency/Outlet  Concentration 
Option.  If  you  use  a  capture  system  and 
add-on  control  device  other  than  a 
solvent  recovery  system  for  which  you 
conduct  a  liquid-liquid  material 
balance,  your  testing  and  continuous 
compliance  requirements  are  the  same 
as  those  in  Option  3.  For  add-on  control 
systems,  you  would  be  required  to 
install  control  device  parameter 
monitoring  equipment  to  be  used  to 
demonstrate  compliance  with  the 
operating  requirements  for  add-on 
control  systems  in  today's  proposed 
rule.  If  you  operate  a  CPMS,  it  would 
have  to  collect  data  at  least  every  15 
minutes  and  you  would  need  to  have  at 
least  three  data  points  per  hour  to  have 
a  valid  hour  of  data.  You  would  have  to 
operate  the  CPMS  at  all  times  the 
siuface  coating  operation  and  control 
systems  are  operating.  You  would  also 
have  to  conduct  proper  maintenance  of 
the  CPMS  and  maintain  an  inventory  of 
necessary  parts  for  routine  repairs  of  the 
CPMS.  Using  the  data  collected  with  the 
CPMS,  you  would  calculate  and  record 
the  average  values  of  each  operating 
parameter  according  to  the  specified 
averaging  times. 

/.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

You  are  required  to  comply  with  the 
applicable  requirements  in  the  NESHAP 
General  Provisions,  subpart  A  of  40  CFR 
part  63,  as  described  in  the  proposed 
rule.  The  General  Provisions 
notification  requirements  include: 
Initial  notifications,  notification  of 
performance  test  if  you  are  complying 
using  a  capture  system  and  control 
device,  notification  of  compliance 
status,  and  additional  notifications 
required  for  affected  sources  with 
continuous  monitoring  systems.  The 
General  Provisions  also  require  certain 
records  and  periodic  reports. 

Initial  Notification.  If  the  proposed 
standards  apply  to  you  as  a  new  or 
reconstructed  affected  source,  you  must 
send  a  notification  to  the  EPA  Regional 
Office  in  the  region  where  yoiu  facility 
is  located  and  to  your  State  agency 
within  120  days  after  the  date  of  initial 
startup  or  120  days  after  publication  of 
the  final  rule,  whichever  is  later. 
Existing  affected  sources  must  send  the 
initial  notification  within  1  year  after 


publication  of  the  final  rule.  The  report 
notifies  us  and  your  State  agency  that 
you  have  constructed  a  new  facility, 
reconstructed  an  existing  facility,  or  you 
have  an  existing  facility  that  is  subject 
to  the  proposed  rule.  TTius,  it  allows  you 
and  the  permitting  authority  to  plan  for 
compliance  activities.  You  would  also 
need  to  send  a  notification  of  planned 
construction  or  reconstruction  of  a 
soiut:e  that  would  be  subject  to  the     . 
proposed  rule  and  apply  for  approval  to 
construct  or  reconstruct. 

Notification  of  Performance  Test.  If 
you  demonstrate  compliance  by  using  a 
captiue  system  and  control  device  for 
which  you  do  not  conduct  a  liquid- 
liquid  material  balance,  you  would 
conduct  a  performance  test.  For  a  new 
or  reconstructed  affected  source,  the 
performance  test  would  be  required  no 
later  than  180  days  after  initial  startup 
or  180  days  after  publication  of  the  final 
rule,  whichever  is  later.  For  an  existing 
soujce,  the  performance  test  would  be 
required  no  later  than  the  compliance 
date.  You  must  notify  us  (or  the 
delegated  State  or  local  agency)  at  least 
60  calendar  days  before  the  performance 
test  is  scheduled  to  begin,  as  indicated 
in  the  General  Provisions  for  the 
NESHAP. 

Notification  of  Compliance  Status. 
Your  compliance  procedures  would 
depend  on  which  compliance  option 
you  choose.  For  each  compliance 
option,  you  would  send  us  a 
Notification  of  Compliance  Status 
within  30  days  after  the  end  of  the 
initial  compliance  period.  In  the 
notification,  you  would  certify  whether 
the  affected  source  has  complied  with 
the  proposed  standards,  identify  the 
option(s)  you  used  to  demonstrate 
initial  compliance,  summarize  the  data 
and  calculations  supporting  the 
compliance  demonstration,  and  describe 
how  you  will  determine  continuous 
compliance. 

If  you  elect  to  comply  by  using  a    ■ 
captiue  system  and  control  device  for 
which  you  conduct  performance  tests, 
you  must  provide  the  results  of  the  tests. 
Your  notification  would  also  include 
the  measured  range  of  each  monitored 
parameter  and  the  operating  limits 
established  during  the  performance  test, 
and  information  showing  whether  the 
affected  source  has  complied  with  its 
operating  limits  dining  the  initial 
compliance  period. 

Recordkeeping  Requirements.  You 
would  be  required  to  keep  records  of 
reported  information  and  all  other 
information  necessary  to  document 
compliance  with  the  proposed  rule  for 
5  years.  As  required  under  the  General 
Provisions,  records  for  the  2  most  recent 
years  must  be  kept  on-site;  the  other  3 
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years'  records  may  be  kept  off-site. 
Records  pertaining  to  the  design  and 
operation  of  control  and  monitoring 
equipment  must  be  kept  for  the  life  of 
the  equipment. 

Depending  on  the  compliance  option 
that  you  choose,  you  may  need  to  keep 
records  of  the  following: 

•  Organic  HAP  content,  volatile 
matter  content,  coating  solids  content, 
and  quantity  of  the  coatings  and  other 
materials  applied;  and 

•  All  documentation  supporting 
initial  notifications  and  notifications  of 
compliance  status. 

If  you  demonstrate  compliance  by 
using  a  capture  system  and  control 
device,  you  would  also  need  to  keep 
records  of  the  following: 

•  The  occurrence  and  duration  of 
each  startup,  shutdown,  or  malfunction 
of  the  emission  capture  system  and 
control  device; 

•  All  maintenance  performed  on  the 
captiu«  system  and  control  device; 

•  Actions  taken  during  startup, 
shutdown,  and  malfunction  that  are 
different  from  the  procediues  specified 
in  the  affected  source's  SSMP; 

•  All  information  necessary  to 
demonstrate  conformance  with  the 
affected  source's  SSMP  when  the  plan 
procedures  are  followed; 

•  All  information  necessary  to 
demonstrate  conformance  with  the 
affected  source's  plan  for  minimizing 
emissions  from  mixing,  storage,  and 
waste  handling  operations; 

•  Each  period  during  which  a  CPMS 
is  malfunctioning  or  inoperative 
(including  out  of  control  periods); 

•  All  required  measurements  needed 
to  demonstrate  compliance  with  the 
standards;  and 

•  All  results  of  performance  tests. 
The  proposed  rule  would  require  you 

to  collect  and  keep  records  according  to 
yoiu  monitoring  plan.  Failure  to  collect 
and  keep  the  specified  minimum  data 
would  be  a  deviation  that  is  separate 
from  any  emission  limits,  operating 
limits,  or  work  practice  standards. 

Deviations,  as  determined  from  those 
records,  would  need  to  be  recorded  and 
also  reported.  A  deviation  is  any 
instance  when  any  requirement  or 
obligation  established  by  the  proposed 
rule  including,  but  not  limited  to,  the 
emission  limits,  operating  limits,  and 
work  practice  standards,  are  not  met. 

If  you  use  a  captiue  system  and 
control  device  to  reduce  organic  HAP 
emissions,  you  would  have  to  make 
your  SSMP  available  for  inspection  if 
the  Administrator  requests  to  see  it.  The 
plan  would  stay  in  your  records  for  the 
life  of  the  affected  soiu'ce  or  until  the 
affected  source  is  no  longer  subject  to 
the  proposed  standards.  If  you  revise  the 


plan,  you  would  need  to  keep  the 
previous  superceded  versions  on  record 
for  5  years  following  the  revision. 

Periodic  Reports.  Each  year  is  divided 
into  two  semiaimual  reporting  periods. 
If  no  deviations  occiu  during  a 
semiannual  reporting  period,  you  would 
submit  a  semiaimual  report  stating  that 
the  affected  source  has  been  in 
continuous  compliance.  If  deviations 
occur,  you  would  need  to  include  them 
in  the  report  as  follows: 

•  Report  each  deviation  from  the 
emission  limit. 

•  Report  each  deviation  from  the 
work  practice  standards  if  you  use  an 
emission  capture  system  and  control 
device. 

•  ff  you  use  an  emission  capture 
system  and  control  device,  report  each 
deviation  from  an  operating  limit  and 
each  time  a  bypass  line  diverts 
emissions  from  the  control  device  to  the 
atmosphere. 

•  Report  other  specific  information 
on  the  periods  of  time  and  details  of 
deviations  that  occurred. 

You  would  also  have  to  include  an 
explanation  in  each  semiannual  report  if 
a  change  occurs  that  might  affect  the 
compliance  status  of  the  affected  source 
or  you  change  to  another  option  for 
meeting  the  applicable  emission  limit. 

Other  Reports.  You  would  be  required 
to  submit  reports  for  periods  of  startup, 
shutdown,  and  malfunction  of  the 
captiue  system  and  control  device.  If  the 
procedures  you  follow  during  any 
startup,  shutdown,  or  malfunction  are 
inconsistent  with  yoxu  plan,  you  would 
report  those  procedures  with  your 
semiannual  reports  in  addition  to 
immediate  reports  required  by  the 
General  Provisions  in  section 
63.10(d)(5){ii). 

m.  Rationale  for  Selecting  the  Proposed 
Standards 

A.  How  Did  We  Select  the  Source 
Category  and  Subcategories? 

Metal  can  surface  coating  operations 
is  on  the  CAA  list  of  source  categories 
to  be  regulated  because  it  contains  major 
sources  that  emit  or  have  the  potential 
to  emit  at  least  9.07  Mg  (10  tons)  of  any 
one  HAP  or  at  least  22.7  Mg  (25  tons) 
of  any  combination  of  HAP  annually. 
The  proposed  rule  would  control  HAP 
emissions  from  both  new  or 
reconstructed  and  existing  major 
sources.  Area  sources  are  not  being 
regulated  under  the  proposed  rule. 

We  intend  the  source  category  to 
include  facilities  for  which  the  siu-face 
coating  of  metal  cans  is  either  their 
principal  activity  or  is  an  integral  part 
of  a  production  process  which  is  the 
principal  activity.  While  some  facilities 


are  entirely  dedicated  to  surface  coating, 
most  metal  can  surface  coating 
operations  are  located  at  plant  sites  for 
which  can  manufacturing  is  the 
principal  activity.  Both  stand-alone  and 
co-located  surface  coating  operations  are 
included  in  the  source  category,  and  the 
definition  of  the  source  category  is 
intended  to  reflect  that  inclusion.  The 
project  database  was  used  to  identify 
those  "major  soiuce"  or  "synthetic 
mint)r  source"  facilities  that  reported 
using  at  least  5,700  liter/yr  (1,500  gal/ 
yr)  of  coatings  in  metal  can  surface 
coating  operations. 

The  source  category  does  not  include 
research  or  laboratory  facilities  or 
janitorial,  building,  and  facility 
maintenance  operations. 

Subcategory  Selection.  The  statute 
gives  us  discretion  to  determine  if  and 
how  to  subcategorize.  A  subcategory  is 
a  group  of  similar  sources  within  a 
given  soiuce  category.  As  part  of  the 
regulatory  development  process,  we 
evaluate  the  similarities  and  differences 
among  industry  segments  or  groups  of 
facilities  comprising  a  source  category. 
In  establishing  subcategories,  we 
consider  factors  such  as  process 
operations  (type  of  process,  raw 
materials,  chemistry/formulation  data, 
associated  equipment,  and  final 
products),  emission  characteristics 
(amount  and  type  of  HAP),  control 
device  applicability,  and  opportunities 
for  pollution  prevention.  We  may  also 
consider  existing  regulations  or 
guidance  from  States  and  other 
regulatory  agencies  in  determining 
subcategories. 

After  reviewing  sm^ey  responses 
from  the  industry,  facility  site  visit 
reports,  and  information  received  from 
stakeholder  meetings  we  foimd  that  the 
metal  can  surface  coating  industry  may 
be  grouped  into  four  product  groups  or 
subcategories  with  different  coating 
processes  and  performance 
requirements.  The  four  subcategories  are 
(1)  One-  and  two-piece  D&I  can  body 
coating,  (2)  sheetcoating,  (3)  three-piece 
can  body  assembly  coating,  and  (4)  end 
lining.  We  also  found  significant 
differences  in  coating  requirements  for 
cans  manufactiu^ed  for  different  end 
uses  within  several  of  these 
subcategories  that  warranted  further 
segmentation  into  coating  types  within 
the  subcategories.  Descriptions  of  each 
subcategory  and  coating  type  segment 
are  given  in  the  following  paragraphs. 
One-  and  Two-Piece  Draw  and  Iron 
Can  Body  Coating.  Aluminum  or  steel 
D&I  cans  are  made  from  metal  coil  by 
stamping  out  shallow  metal  cups  which 
are  then  placed  on  a  cylinder  and  forced 
through  a  series  of  rings  of  decreasing 
aiuiular  space  to  further  draw  out  the 
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wall  of  the  can  and  iron  out  folds  in  the 
metal.  Surface  coatings,  both  interior 
and  exterior,  are  then  applied  to  the 
formed  can. 

There  are  several  reasons  why  D&I 
can  body  coating  is  a  separate 
subcategory.  In  both  annual  production 
and  overall  HAP  emissions,  cans  made 
by  the  D&I  process  make  up  the  largest 
component  of  the  metal  can 
manufacturing  industry.  The  processes 
by  which  they  are  produced  and 
surface-coated,  and,  to  some  extent,  the 
coatings  used,  differ  significantly  from 
those  used  for  other  types  of  cans,  and 
because  of  existing  VOC  rules  and  the 
coating  processes  and  configuration  of 
D&I  facilities,  emission  control  devices 
are  commonly  used. 

While  the  general  production  and 
coating  application  processes  are  similar 
for  all  D&I  cans,  differences  in  coating 
types  and  relative  .amount  of  coating 
used  for  cans  with  different  end  uses 
warrant  a  further  subdivision  of  that 
subcategory  into  three  coating  type 
segments:  (1)  Two-piece  beverage  can 
coatings,  (2)  two-piece  food  can 
coatings,  and  (3)  one-piece  aerosol  can 
coatings.  A  different  MACT  standard  is 
proposed  for  each  of  those  segments. 

Sheetcoating.  The  subcategory 
includes  all  of  the  flat  metal  sheet 
coating  operations  associated  with  the 
manufacture  of  three-piece  cans, 
decorative  tins,  crowns  and  closures, 
and  two-piece  draw-redraw  cans.  The 
methods  of  coating  application  and  the 
types  of  coatings  used  on  flat  sheets 
differ  significantly  bora  those  used  in 
the  other  subcategories.  The  coatings 
(interior  and  exterior  base  coatings, 
decorative  inks,  and  overvamishes)  are 
most  commonly  applied  by  roller  to  the 
flat  metal  sheets,  which  then  pass 
through  a  curing  oven.  While  those 
emission  points  are  sometimes 
imcontroUed,  the  best-performing 
soiKces  typically  control  emissions 
through  the  use  of  ultraviolet  cured 
coatings  or  partial  or  total  enclosiires 
routed  to  thermal  or  catalytic  oxidizers 
that  achieve  destruction  efficiencies  of 
95  percent  or  higher.  Decorative  inks, 
which  make  up  a  significant  proportion 
of  the  coatings  used  in  sheetcoating, 
have  very  low  concentrations  of  HAP 
and  are  inherently  low-emitting. 

Three-Piece  Can  Body  Assembly 
Coatings.  Three-piece  cans  consist  of  an 
open-ended  can  body  and  two  separate 
ends.  Can  body  assembly  is  the  step  in 
the  three-piece  can  manufacturing 
process  in  which  flat  body  blanks  are 
formed  into  a  cylinder  and  the  side 
seams  are  joined  together.  Coating 
operations  associated  with  can  body 
assembly  are  interior  and  exterior  side 


seam  stripe  and  inside  spray 
applications. 

Several  characteristics  of  three-piece 
can  body  assembly  coating  place  it  in  a 
separate  subcategory.  Can  assembly 
facilities  use  only  a  limited  number  of 
coatings  in  relatively  small  total 
volumes.  Side  seam  striping  is  unique 
.  in  that  the  application  process  and 
coating  formulations  have  higher 
solvency  requirements  than  other  can 
body  and  end  coatings  and  end  seal 
compounds.  Side  seam  stripe  emissions 
are  typically  uncontrolled  because 
emission  rates  are  low  and  capturing 
emissions  is  not  economical  due  to  high 
air  flow  rates  and  low  solvent  loading. 

Three-piece  cans  made  for  different 
end  uses  and  contents  require  coatings, 
particularly  side  seam  stripes,  with 
widely  differing  chemical 
characteristics  and  shelf  life 
requirements.  Some  food  cans  must  be 
sterilized  before  filling  by  subjecting 
them  to  high  temperature  steam, 
chemicals,  or  a  combination  of  both, 
while  other  food  cans  do  not  require 
this  kind  of  aseptic  processing.  Different 
kinds  of  foods  vary  in  their  acid 
contents.  Coatings  required  on  cans  for 
these  different  end  uses  often  have 
significantly  different  HAP  contents. 
Inside  spray  coatings  also  differ  from 
side  seam  stripes  in  quantity  used  and 
chemical  composition.  For  those 
reasons,  the  three-piece  can  body 
assembly  coating  subcategory  is  divided 
into  five  distinct  coating  type  segments 
with  different  emission  limits  for  each. 
Those  segments  include:  (1)  Inside 
spray  coatings,  (2)  aseptic  side  seam     - 
stripe  coatings  for  food  cans,  (3)  non- 
aseptic  side  seam  stripe  coatings  for 
food  cans,  (4)  side  seam  stripe  coatings 
for  non-food  general  line  cans,  and  (5) 
side  seam  stripe  coatings  for  non-food 
aerosol  cans. 

End  Lining  Coatings.  End  lining 
coating  operations  consisting  of  the 
application  of  end  seal  compounds  to 
can  ends  are  in  a  separate  subcategory 
for  several  reasons.  Unlike  other       :;i5^ 
coatings,  end  seal  compounds  are       ^ 
applied  in  a  bead  around  the  edges  of 
can  ends.  Curing  takes  place  under 
ambient  conditions  (not  in  a  ciuing 
oven)  over  a  longer  period  of  time  than 
other  coatings.  And  the  coating 
formulation  (solids  coht^nt,  types  of 
solvents  used)  of  end  seal  compounds 
differs  significantly  from  other  coatings. 
Emissions  from  end  lining  operations 
are  not  controlled  because  the  curing 
rate  of  end  seal  compounds  is  slow. 
Controlling  such  volatile  HAP  emissions 
is  not  cost  effective,  since  it  would 
result  in  a  high  volume,  low 
concentration  emission  stream  requiring 


significant  auxiliary  fuel  usage  to 
achieve  a  high  destruction  efficiency. 

As  with  side  seam  stripes,  some  end 
seal  compounds  must  withstand  aseptic 
processing  while  others  do  not  have  to 
meet  that  requirement.  There  are 
significant  differences  in  formulation 
and  HAP  content  (and  emissions)  for 
end  seal  compounds  for  aseptic  and 
non-aseptic  applications.  For  that 
reason  the  end  lining  subcategory  is 
divided  into  two  coating  type  segments: 
aseptic  and  non-aseptic. 

B.  How  Did  We  Select  the  Regulated 
Pollutants? 

Organic  HAP.  Available  emission  data 
collected  during  the  development  of  the 
proposed  rule  show  that  the  primary 
organic  HAP  emitted  from  metal  can 
surface  coating  operations  include  EGBE 
and  other  glycol  ethers,  xylenes,  hexane, 
MEK,  and  MIBK.  Those  compounds 
accoimt  for  95  percent  of  that  source 
category's  nationwide  organic  HAP 
emissions.  Other  significant  organic 
HAP  emissions  include  isophorone, 
ethyl  benzene,  toluene, 
trichloroethylene,  formaldehyde,  and 
naphthalene.  Because  coatings  used  by 
metal  can  surface  coating  operations 
contain  many  combinations  of  those  and 
other  organic  HAP,  it  is  not  practical  to 
regulate  them  individually.  Therefore, 
the  proposed  rule  would  regulate 
emissions  of  all  organic  HAP. 

Inorganic  HAP.  Based  on  information 
reported  during  the  development  of  the 
proposed  rule,  inorganic  HAP  contained 
in  the  coatings  used  by  that  source 
category  include  chromium,  manganese, 
and  antimony  compounds.  Because 
these  inorganic  compounds  are  in  the 
coating  solids,  they  are  retained  in  the 
dry  (film)  coating  on  the  substrate  to 
which  the  coating  is  applied.  The  only 
opportimity  for  any  quantifiable  solids 
material  to  enter  the  ambient  air  is  if 
they  are  spray-applied  and  emitted  as 
overspray.  Because  of  the  atomization  of 
the  coating  during  spray  application, 
inorganic  compoimds  become  airborne 
and  are  either  deposited  on  the 
substrate,  fall  to  the  floor  in  the  spray 
application  area,  or  enter  the  air  and 
become  susceptible  to  transport  to  other 
areas  in  the  building  or  outside  into  the 
ambient  air.  The  data  available  to  EPA 
indicate  that  the  facilities  in  that  source 
category  that  use  spray  application 
techniques  in  rare  instances  apply 
coatings  that  contain  inorganic  HAP 
compoiuids.  However,  because  they  do 
not  have  emission  control  systems  for 
inorganic  compounds,  there  is  no 
demonstrated  control  technology  on 
which  to  base  a  standard.  Therefore,  the 
proposed  rule  would  not  regulate 
emissions  of  inorganic  HAP. 
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C.  How  Did  We  Select  the  Affected 
Source? 

In  selecting  the  affected  source{s)  for 
emission  standards,  our  primary  goal  is 
to  ensure  that  MACT  is  applied  to  HAP- 
emitting  operations  or  activities  within 
the  source  category  or  subcategory  being 
regulated.  The  affected  source  also 
serves  to  determine  where  new  source 
MACT  applies  under  a  particular 
standard.  Specifically,  the  General 
Provisions  in  subpart  A  of  40  CFR  part 
63  define  the  terms  "construction"  and 
"reconstruction"  with  reference  to  the 
term  "affected  source"  and  provide  that 
new  source  MACT  applies  when 
construction  or  reconstruction  of  an 
affected  source  occurs.  The  collection  of 
equipment  and  activities  evaluated  in 
determining  MACT  (including  the 
MACT  floor)  is  used  in  defining  the 
affected  source. 

When  an  emission  standard  is  based 
on  a  collection  of  emission  sources  or 
total  facility  emissions,  we  select  an 
affected  soiuce  based  on  that  same 
collection  of  emission  sources,  or  the 
total  facility,  as  well.  That  approach  for 
defining  the  affected  source  broadly  is 
particularly  appropriate  for  industries 
where  a  plantwide  emission  standard 
provides  the  opportunity  and  incentive 
for  owners  and  operators  to  utilize 
control  strategies  that  are  more  cost- 
effective  than  if  separate  standards  were 
established  for  each  emission  point 
within  an  affected  source. 

Selection  of  Affected  Source.  The 
affected  soiut;e  for  the  proposed 
standards  is  broadly  defined  for  each 
subcategory.  It  includes  all  metal  can 
surface  coating  operations  and 
associated  ancillary  equipment  within 
each  of  the  four  subcategories.  Those 
operations  include  all  coating 
application  equipment,  all  coating  and 
thinner  storage  containers  and  mixing 
vessels,  all  equipment  and  containers 
used  for  conveying  coatings  and 
thinners,  and  adl  storage  containers  and 
conveyance  equipment  for  waste 
materials  generated  by  a  metal  can 
surface  coating  operation. 

Since  a  facility  may  have  coating 
operations  in  more  than  one  subcategory 
and,  thus,  be  subject  to  separate 
emission  limits  for  each  subcategory,  we 
have  defined  all  the  coating-related 
equipment  in  each  subcategory  as  the 
affected  source.  In  selecting  the  affected 
source,  we  considered,  for  each 
operation,  the  extent  to  which  HAP- 
containing  materials  are  used  and  the 
amount  of  HAP  that  are  emitted.  Coating 
application,  flash-off,  and  ciuing/ drying 
operations  account  for  the  majority  of 
HAP  emission  and  are  included  in  the 
affected  source. 


We  were  not  able  to  obtain  data  to 
adequately  quantify  HAP  emissions 
from  storage,  mixing,  cleaning,  waste 
handling  and  wastewater  treatment. 
However,  solvents  that  are  added  to 
coatings  as  thinners,  for  example,  may 
be  emitted  during  mixing  and  storage. 
The  level  of  emissions  depends  on  the 
type  of  mixing  and  the  type  of  storage 
container  and  the  work  practices  used  at 
the  affected  source.  The  magnitude  of 
emissions  from  cleaning  depends 
primarily  on  the  type,  amoimt.  and  HAP 
content  of  cleaning  materials  used. 
Emissions  from  waste  handling 
operations  depend  on  the  type  of  system 
used  to  collect  and  transport  organic- 
HAP-containing  waste  materials  in  the 
affected  source.  The  HAP  emissions 
from  wastewater  treatment  depend  on 
the  quantity  and  types  of  HAP 
discharged  to  the  wastewater  treatment 
operation  and  the  subsequent 
wastewater  treatment  processes,  e.g., 
treatment  by  aeration  or  by 
biodegradation.  Mixing,  storage, 
cleaning,  waste  handling,  and 
wastewater  treatment  operations  are 
included  in  the  affected  source. 

A  broad  definition  of  the  affected 
source  was  selected  to  provide 
maximum  flexibility  in  complying  with 
the  proposed  emission  limits  for  organic 
HAP.  In  planning  its  total  usage  of  HAP- 
containing  materials,  each  affected 
source  can  select  among  available 
coating,  printing,  thinning,  and  cleaning 
materials,  as  well  as  use  of  emission 
capture  systems  and  add-on  controls  for 
coating  operations,  to  maximize 
emissions  reductions  in  the  most  cost- 
effective  manner. 

Additional  information  on  the  metal 
can  surface  coating  operations  selected 
for  regulation  and  other  operations  are 
included  in  the  docket  for  the  proposed 
standards. 

D.  How  Did  We  Determine  the  Basis  and 
Level  of  the  Proposed  Standards  for 
New  or  Reconstructed  Affected  Sources 
and  Existing  Affected  Sources? 

The  sections  below  present  the 
rationale  for  determining  the  MACT 
floor,  regulatory  alternatives  beyond  the 
floor,  and  selection  of  the  proposed 
standards  for  new  or  reconstructed  and 
existing  affected  sources. 

How  did  we  determine  the  MACT 
floor?  After  we  identify  the  specific 
source  categories  or  subcategories  of 
sources  to  regulate  under  section  112  of 
the  CAA,  we  must  develop  emission 
standards  for  each  category  and 
subcategory.  Section  112(d)(3) 
establishes  a  minimum  baseline  or  floor 
for  standards.  For  new  or  reconstructed 
affected  sources  in  a  category  or 
subcategory,  the  standards  cannot  be 


less  stringent  than  the  emission  control 
achieved  in  practice  by  the  best- 
controlled  similar  source  for  which  we 
have  emission  information.  The 
standards  for  existing  affected  sources 
can  be  less  stringent  than  standards  for 
new  or  reconstructed  sources,  but  they 
cannot  be  less  stringent  than  the  average 
emission  control  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  (or  the  best-performing  five 
existing  sources  for  categories  or 
subcategories  with  fewer  than  30 
sources)  for  which  we  have  emission 
information. 

In  the  metal  can  surface  coating 
industry,  organic  HAP  emission  control 
for  surface  coating  operations  is 
accomplished  through  the  use  of  low-  or 
no-HAP  coatings  and  thinners  and  add- 
on captiu-e  and  control  systems.  While 
various  emission  control  techniques 
have  achieved  broad  use  in  the  industry, 
different  facilities  use  various 
combinations  of  low-  or  no-HAP 
materials  and  add-on  control  equipment 
for  different  types  of  surface  coating 
operations.  For  example,  the  continuous 
linear  configiu^ation  of  sheetcoating 
operations  make  them  more  amenable  to 
emissions  reduction  with  add-on 
control  equipment,  while  the  natvue  of 
side  seam  stripe  coating  applications 
make  add-on  emission  control 
impractical. 

Thus,  the  most  reasonable  approach 
to  establishing  a  MACT  floor  is  the 
evaluation  of  a  source's  organic  HAP 
emissions  for  each  type  of  coating 
operation  and  each  coating  type 
segment  it  includes.  To  account  for 
differences  in  coating  voliunes  used  in 
different  types  of  operations  and 
differences  in  production  levels  from 
one  soiu'ce  to  another,  we  normalized 
the  organic  HAP  emission  rate  by  the 
volume  of  coating  solids  used. 

We  used  information  obtained  from 
industry  survey  responses  to  estimate 
the  organic  HAP  emission  rate  for  each 
subcategory  and  coating  type  segment 
included  in  each  facility.  We  calculated 
total  organic  HAP  emissions  by 
assuming  that  100  percent  of  the  volatile 
components  in  all  coatings  and  thinners 
are  emitted.  Sources  used  for 
determining  the  MACT  floor  emission 
limits  included  those  facilities  that 
listed  major  source  or  synthetic  minor 
source  as  their  title  V  status  on  their 
responses  to  questioimaires  we  sent  to 
them  and  that  used  at  least  5,700  liters/ 
yr  (1,500  gal/yr)  of  coatings  in  metal  can 
surface  coating  operations.  Other 
sources  were  included  if  thefr  data 
indicated  that  they  have  the  capacity  to 
increase  thefr  organic  HAP  emissions  to 
at  least  9.1  Mg/yr  (10  tpy),  even  though 
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they  did  not  identify  themselves  as 
major  or  synthetic  minor  sources. 

Using  the  organic  HAP  emissions  and 
the  total  volume  of  coating  solids  used 
in  each  subcategory  and  coating  type 
segment  for  each  survey  respondent,  we 
calculated  the  normalized  organic  HAP 
emissions  (emission  rate)  in  units  of 
kilograms  (kg)  organic  HAP  per  liter  of 
coating  solids  (poimds  (lb)  organic  HAP 
per  gal  of  coating  solids)  used.  The 
sources  were  then  remked  from  the 
lowest  to  the  highest  emission  rate  in 
each  of  the  four  subcategories  and 
coating  type  segments. 

For  subcategories  and  coating 
segments  in  which  there  were  more  than 
30  sources,  the  existing  source  MACT 
floor  was  based  on  the  top  1 2  percent 
of  the  sovuces.  For  subcategories  and 
coating  segments  with  fewer  than  30 
sources,  the  existing  source  MACT  floor 
was  based  on  the  top  five  soiut:es.  The 
average  emission  rate  for  each 
subcategory  was  interpreted  as  the 
median  value  of  the  included  soiut:es. 
The  median  emission  rate  was  selected 
rather  than  the  mean  or  mode  because 
it  is  associated  with  an  actual  emission 
rate  being  achieved  by  a  real  facility. 
The  best  performing  source  in  each 
subcategory  or  coating  segment  in  the 
database  determined  the  MACT  floor  for 
new  or  reconstructed  affected  sources. 

The  MACT  floor  analysis  for  new 
affected  sources  resulted  in  the  emission 
limits  for  each  subcategory  and  coating 
segment  given  in  Table  2  of  this 
preamble.  The  analysis  for  existing 
affected  soiut:es  resulted  in  emission 
limits  given  in  Table  3  of  this  preamble. 
The  alternative  control  efficiency  and 
outlet  concentration  limits  for  those 
new  and  existing  soiut:es  using  capture 
and  control  systems  are  given  in  Table 
4  of  this  preamble.  The  survey  data 
showed  no  appreciable  differences  in 
substrates  coated,  coating  technologies ' 
used,  or  the  applicability  of  control 
measures  between  the  floor  soLirces  and 
the  remaining  sources  in  each 
subcategory  and  coating  segment. 

After  the  floors  have  been  determined 
for  new  or  reconstructed  and  existing 
sources  in  a  source  category  or 
subcategory,  we  must  set  emission 
standards  that  are  technically 
achievable  and  no  less  stringent  than 
the  floors.  Such  standards  must  then  be 
met  by  all  affected  sources  within  the 
source  category  or  subcategory.  We 
identify  and  consider  any  reasonable 
regulatory  alternatives  that  are  beyond- 
the-floor,  taking  into  account  emissions 
reductions,  cost,  non-air  quality  health 
and  environmental  impacts,  and  energy 
requirements.  Different  beyond-the-floor 
alternatives  may  be  considered  for  new 


or  reconstructed  affected  sources  and 
existing  affected  sources. 

The  beyond-the-floor  option 
considered  for  all  the  subcategories  and 
for  both  new  and  existing  sources  was 
requiring  the  use  of  capture  systems  and 
add-on  control  devices  for  all  metal  can 
surface  coating  operations.  The  add-on 
control  device  chosen  for  the  beyond- 
the-floor  analysis  was  a  regenerative 
thermal  oxidizer  (RTO).  An  RTO  was 
chosen  to  reflect  the  highest  emission 
reduction  level  possible. 

In  evaluating  the  beyond-the-floor 
option,  we  calculated  the  additional 
costs  and  emission  reductions 
associated  with  the  use  of  a  captiu-e 
system  and  RTO.  We  calculated  the  cost 
to  reduce  each  ton  of  organic  HAP 
eniissions  using  the  more  stringent  level 
of  control.  Requiring  sources  to  meet  the 
beyond-the-floor  level  would  result  in 
an  estimated  additional  emissions 
reduction  of  283  Mg/yr  (312  tpy)  at  an 
estimated  cost  of  $14.6  million  per  year 
or  $51,600  per  Mg  HAP  ($46,800  per  ton 
HAP)  reduced. 

Without  having  information  on  the 
benefits  that  would  be  achieved  by 
reducing  emissions  beyond-the-floor, 
we  determined  that  the  additional 
emission  reductions  that  could  be 
achieved  do  not  warrant  the  costs  that 
each  affected  soiuxe  would  incur  by 
using  add-on  controls.  Therefore,  we  are 
not  requiring  beyond-the-floor  levels  of 
emissions  reductions  at  this  time.  After 
implementation  of  those  standards,  we 
will  evaluate  the  health  and 
environmental  risks  that  may  be  posed  . 
as  a  result  of  exposure  to  emissions  from 
the  metal  can  surface  coating  source 
category.  At  that  time,  we  will 
determine  whether  additional  control  is 
warranted  in  light  of  the  available  risk 
information. 

We  note  here  that  our  assumption, 
used  in  the  development  of  the  MACT 
floors,  that  100  {>ercent  of  the  organic 
HAP  in  the  materials  used  are  emitted 
by  the  affected  source  would  not  apply 
when  the  source  sends  organic  HAP 
waste  materials  to  a  facility  for 
treatment  or  disposal.  We  made  that 
assumption  because  the  industry  siuvey 
responses  provided  little  information  as 
to  the  amount  of  organic  HAP  recovered 
and  recycled  or  treated  and  disposed  of 
as  a  hazardous  waste.  We,  therefore, 
concluded  that  the  practice  may  not  be 
common  within  the  metal  can  surface 
coating  industry.  We  recognize, 
however,  that  some  metal  can  siuface 
coating  facilities  may  conduct  such 
activities  and  should  be  allowed  to 
accoimt  for  such  activities  in 
determining  their  emissions.  Thus,  the 
proposed  rule  allows  you  to  reduce  the 
organic  HAP  emissions  by  the  amount' 


of  any  organic  HAP  contained  in  waste 
treated  or  disposed  of  at  a  hazardous 
waste  treatment,  storage,  and  disposal 
facility  that  is  regulated  under  40  CFR 
part  262,  264,  265,  or  266. 

The  alternative  capture/control 
efficiency  limit  of  95  percent  for 
existing  sources  and  97  percent  for  new 
or  reconstructed  soiuces,  and  the  20 
parts  per  million  by  voliune  HAP  outlet 
concentration  limit  are  based  on  the 
documented  emission  reductions  in  test 
reports  provided  by  metal  can  facilities 
and  the  EPA's  study  of  available 
incinerator  technology,  cost,  and  energy 
use.  We  are  requesting  specific 
comment  on  the  usefulness  and 
likelihood  of  the  proposed  alternative 
limits  and  the  level  of  control  required 
by  the  alternative  limits.         ^ 

E.  How  Did  We  Select  the  Format  of  the 
Standards? 

We  selected  the  primary  format  of  the 
standards  to  be  mass  of  HAP  per  voliune 
of  coating  solids..  We  selected  volume  of 
coating  solids  to  normalize  the  rate  of 
organic  HAP  emissions  across  all  sizes 
and  types  of  coating  operations  and 
facilities.  Volume  of  coating  solids  used 
is  directly  related  to  the  surface  area 
coated  and,  therefore,  provides  an 
equitable  basis  of  comparison  for  all 
coatings,  regardless  of  differences  in 
coating  densities.  A  format  based  on  the 
mass  or  weight  of  coating  solids  instead 
of  volume  could  result  in  inequitable 
standards  for  higher-density  coatings 
compared  to  coatings  with  lower 
densities  per  unit  volume. 

To  provide  compliance  flexibility,  we 
also  provided  an  alternative  compliance 
option  based  on  percent  reduction 
achieved  by  a  captiue  system  and 
control  device  or  the  HAP  concentration 
exiting  a  control  device.  We  selected 
those  alternative  formats  because  they 
would  achieve  equivalent  or  greater 
HAP  emissions  reduction  at  those 
facilities  using  capture/control  systems 
while  reducing  the  recordkeeping  and 
reporting  burden  for  those  facilities. 
Those  alternative  limits  are  based  on 
test  report  data  provided  by  industry 
and  reflect  what  we  believe  to  be  the 
achievable  level  of  control  available 
with  control  devices  commonly  used  by 
the  metal  can  siuface  coating  industry. 

Another  choice  for  the  format  of  the 
standards  that  we  considered  but 
rejected  was  a  usage  limit  (mass  of  HAP 
per  unit  of  production).  As  it  is  not  our 
intent  to  liinit  a  facility's  production 
under  those  proposed  standards,  we 
rejected  a  usage  limit. 
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F.  How  Did  We  Select  the  Testing  and 
Initial  Compliance  Requirements? 

The  MACT  levels  of  control  can  be 
achieved  in  several  different  ways. 
Many  affected  sources  would  be  able  to 
use  low-  or  no-HAP  coatings,  although 
they  may  not  be  available  to  meet  all 
needs.  If  an  affected  source  also  uses 
thinners  containing  organic  HAP,  it  may 
be  able  to  switch  to  widely  available 
low-  or  no-HAP  thinners  to  reduce 
organic  HAP  emissions  to  the  MACT 
level  of  control.  Other  affected  sources 
may  use  capture  systems  and  add-on 
control  devices,  either  alone  or  in 
combination  with  low-  HAP  coatings,  to 
reduce  emissions. 

Reflecting  those  alternative 
approaches,  the  proposed  standards 
would  allow  you  to  choose  among 
several  options  to  demonstrate 
compliance  with  the  proposed 
standards  for  organic  HAP,  using 
coatings  and  thinners  with  low-  or  no- 
organic  HAP,  using  a  combination  of 
low-  or  no-HAP  coatings  and  emission 
capture  and  control  devices,  or  using 
emission  capture  and  control  devices  for 
all  surface  coating  operations. 

For  the  Compliant  Material  Option. 
You  would  be  required  to  document  the 
organic  HAP  content  of  all  coatings  and 
show  that  each  is  less  than  the 
applicable  emission  limit.  You  would 
also  have  to  show  that  each  thinner 
used  contains  no  organic  HAP.  Method 
311  is  the  method  developed  by  EPA  for 
determining  the  mass  fraction  of  organic 
HAP  in  coatings  and  has  been  used  in 
previous  surface  coating  NESHAP.  We 
have  not  identified  any  other  methods 
that  provide  advantages  over  Method 
311  for  use  in  the  proposed  standards. 

Method  24  is  the  method  developed 
by  EPA  for  determining  the  mass 
fraction  of  volatile  matter  for  coatings 
and  can  optionally  be  used  to  determine 
the  nonaqueous  volatile  matter  content 
as  a  surrogate  for  organic  HAP.  In  past 
standards,  volatile  organic  compound 
(VOC)  emission  control  measures  have 
been  implemented  in  coating  industries 
with  Method  24  as  the  compliance 
method.  We  have  not  identified  any 
other  methods  that  provide  advantages 
over  Method  24  for  use  in  the  proposed 
standards. 

The  proposed  methods  for 
determining  volume  fraction  of  coating 
solids  are  either  ASTM  Method  D2697- 
86(1998)  or  ASTM  Method  D6093-97. 
Those  are  voluntary  consensus 
standards  (VCS)  determined  to  be 
appropriate  for  the  proposed  rule;  they 
represent  the  consensus  of  coating 
industry  and  other  experts  involved  in 
their  development. 


For  the  Emission  Rate  Without  Add- 
On  Controls  Option.  To  demonstrate 
initial  compliance  using  that  option, 
you  would  calculate  the  total  organic 
HAP  emission  rate  for  all  of  your 
coating  operation{s)  in  each  subcategory 
and  coating  type  segment.  Total  organic 
HAP  emission  rate  is  based  on  the  total 
mass  of  organic  HAP  in  all  coatings  and 
thinners  and  the  total  volume  of  coating 
solids  used  during  the  initial 
compliance  period.  You  would  be 
required  to  demonstrate  that  the  organic 
HAP  emission  rate  does  not  exceed  the 
applicable  emission  limit  using  the 
methods  discussed  previously. 

For  the  Emission  Rate  With  Add-On 
Controls  Option.  If  you  use  a  captiue 
system  and  control  device,  other  than  a 
solvent  recovery  device  for  which  you 
conduct  a  monthly  liquid-liquid 
material  balance,  you  would  be  required 
to  conduct  an  initial  performance  test  of 
the  system  to  determine  its  overall 
control  efficiency.  For  a  solvent 
recovery  system  for  which  you  conduct 
a  liquid-liquid  material  balance,  you 
would  determine  the  quantity  of  volatile 
matter  applied  and  the  quantity 
recovered  during  the  initial  compliance 
period  to  determine  its  overall  control 
efficiency.  The  total  monthly  mass  of 
organic  HAP  in  all  coatings  and  thinners 
used  in  each  subcategory  or  coating 
segment  with  controls  would  be 
reduced  by  the  overall  control 
efficiency.  That  reduced  value  for  total 
mass  of  organic  HAP  would  then  be 
used  with  the  values  from  the  preceding 
11  months  to  calculate  the  12-month 
rolling  average  organic  HAP  emission 
rate  in  kg  HAP/liter  of  coating  solids  (lb 
HAP/gal  of  coating  solids).- 

If  you  conduct  a  performance  test,  you 
would  also  determine  parameter 
operating  limits  during  the  test.  The  test 
methods  that  the  proposed  standards 
would  require  for  the  performance  test 
have  been  required  under  many 
standards  of  performance  for  industrial 
surface  coating  sources  under  40  CFR 
part  60  and  NESHAP  under  40  CFR  part 
63.  We  have  not  identified  any  other 
methods  that  provide  advantages  over 
those  methods. 

For  the  Capture  Efficiency/Outlet 
Concentration  Option.  If  you  use  a 
captiure  system  and  control  device  other 
than  a  solvent  recovery  device  for  which 
.  you  conduct  a  monthly  liquid-liquid 
material  balance,  you  would  be  required 
to  conduct  an  initial  performance  test  of  ■ 
the  system  to  determine  its  overall 
control  efficiency  or  the  control  device 
outlet  concentration  and  meet  the  same 
initial  compliance  requirements 
described  in  Option  3. 


G.  How  Did  We  Select  the  Continuous 
Compliance  Requirements? 

To  demonstrate  continuous 
compliance  with  the  emission  limits, 
you  would  need  records  of  the  quantity 
of  coatings  and  thinners  used  and  the 
data  and  calculations  supporting  your 
determination  of  their  organic  HAP 
content.  If  you  conduct  liquid-liquid 
material  balances,  you  would  need 
records  of  the  quantity  of  volatile  matter 
used  and  the  quantity  recovered  by  the 
solvent  recovery  systems  each  month. 

To  ensure  continuous  compliance 
with  the  proposed  organic  HAP 
emission  limits  and  operating  limits,  the 
proposed  standards  would  require 
continuous  parameter  monitoring  of 
captvue  systems  and  control  devices  and 
recordkeeping.  We  selected  the 
following  requirements  based  on 
reasonable,  cost,  ease  of  execution,  and 
usefulness  of  the  resulting  data  to  both 
the  owners  or  operators  and  EPA  for 
ensuring  continuous  compliance  with 
the  emission  limits  and  operating  limits. 

We  are  proposing  that  certain 
parameters  be  continuously  monitored 
for  the  types  of  captm-e  systems  and 
control  devices  conunonly  used  in  the 
industry.  Those  monitoring  parameters 
have  been  used  in  other  standards  for 
similar  industries.  The  values  of  those 
parameters  that  correspond  to 
compliance  with  the  proposed  emission 
limits  are  established  diu-ing  the  initial 
or  most  recent  performance  test  that 
demonstrates  compliance.  Those  values 
are  your  operating  limits  for  the  capture 
system  and  control  device. 

You  would  be  required  to  determine 
3-hour  average  values  for  most 
monitored  parameters  for  the  affected 
source.  We  selected  that  averaging 
period  to  reflect  operating  conditions 
during  the  performance  test  to  ensure 
the  control  system  is  continuously 
operating  at  the  same  or  better  control 
level  as  during  a  performance  test 
demonstrating  compliance  with  the 
emission  limits. 

H.  How  Did  We  Select  the  Test  Methods 
for  Determining  Compliance  With  the 
Emission  Limits  Using  Add-On  Control 
Devices? 

Today's  proposed  rule  would  require 
you  to  conduct  performance  tests  to 
demonstrate  compliance  with  the 
compliance  options  using  add-on 
control  devices.  When  determining 
compliance  with  options  using  add-on 
control  devices,  you  also  would  be 
required  to  determine  the  capture 
efficiency  of  the  associated  enclosures  if 
the  enclosure  does  not  qualify  as  a  PTE. 
The  test  methods  you  would  have  to  use 
to  measure  those  pollutants  and  capture 
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efficiency  for  enclosures  are  discussed 
below. 

We  are  proposing  the  use  of  EPA 
Method  25A,  "Determination  of  Total 
Gaseous  Organic  Matter  Concentration 
Using  a  Flame  Ionization  Analyzer,"  for 
measuring  THC  emissions  because  most 
of  the  metal  can  facilities  that  are 
already  required  to  measure  THC 
emissions  use  that  method.  Also,  most 
of  the  available  emissions  data  that  we 
used  to  evaluate  THC  control 
efficiencies  were  measured  using 
Method  25A  and  reported  on  an  as 
carbon  basis.  Method  25A  is  better 
suited  than  EPA  Method  25, 
"Measiu-ement  of  Total  Gaseous 
Nonmethane  Organic  Emissions  as 
Carbon  (TGNMO),"  for  measuring 
emission  streams  from  metal  can  coating 
lines  which  typically  have  lower  THC 
concentrations  (less  than  50  parts  per 
million)  and  relatively  high  moisture 
contents.  However,  unlike  Method  25, 
Method  25 A  does  measure  methane  as 
a  THC.  Because  many  of  the  well- 
controlled  metal  can  facilities  are 
required  by  permit  to  reduce  VOC 
emissions,  those' facilities  generally  are 
allowed  to  subtract  methane  emissions 
from  the  THC  measurement  when 
reporting  VOC  emissions  because 
methane  is  not  a  VOC,  according  to 
EPA's  definition  of  VOC.  Therefore,  we 
also  would  allow  you  to  subtract 
methane  emissions  from  measured  THC 
values  using  EPA  Method  18, 
"Measurement  of  Gaseous  Organic 
Compound  Emissions  by  Gas 
Chromotography."  Method  18  is  a  self- 
validating  method. 

We  are  proposing  the  use  of  EPA 
Method  204,  "Criteria  for  and 
Verification  of  Permanent  or  Temporary 
Total  Enclosm-e,"  and  Methods  204A 
through  204F  for  determining  the    ' 
capture  efficiency  of  enclosures. 
Methods  204A  through  204F  include  the 
following:  Method  204A,  "Volatile 
Organic  Compounds  Content  hi  Liquids 
hiput  Stream,"  Method  204B,  "Volatile 
Organic  Compounds  Emissions  In 
Captured  Stream,"  Method  204C, 
"Volatile  Organic  Compounds 
Emissions  In  Captured  Stream  (Dilution 
Technique),"  Method  204D,  "Volatile 
Organic  Compounds  Emissions  In 
Uncaptured  Stream  From  Temporary 


Total  Enclosure,"  Method  204E, 
"Volatile  Organic  Compounds 
Emissions  In  Uncaptured  Stream  From 
Building  Enclosure,"  and  Method  204F, 
"Volatile  Organic  Compounds  Content 
In  Liquid  Input  Stream  (Distillation 
Approach)."  If  the  enclosure  meets  the 
criteria  in  EPA  Method  204  for  a  PTE, 
then  you  may  assume  that  its  capture 
efficiency  is  100  percent.  If  the 
enclosure  is  not  a  PTE,  then  you  would 
have  to  build  a  temporary  total 
enclosure  (TTE)  around  it  that  meets  the 
definition  of  a  TTE  in  EPA  Method  204, 
and  you  would  be  required  to  determine 
the  capture  efficiency  of  the  TTE  using 
Methods  204A  through  204F  (as 
appropriate).  You  would  then  have  to 
measure  emissions  from  both  the 
control  device  and  the  TTE  and  use  the 
combined  emissions  to  determine 
compliance. 

Industry  representatives  have 
expressed  concern  with  using  EPA 
Methods  204  and  204A  through  F  for 
determining  capture  efficiency  of 
coating  line  enclosures.  The  industry 
representatives  have  indicated  that 
some  facilities  may  have  difficulty 
retrofitting  a  PTE  or  TTE  that  meets  the 
EPA  Method  204  criteria.  Partial 
enclosiu'es  may  be  able  to  achieve  high 
capture,  but  Methods  204  and  204A 
through  F  are  the  only  available 
methods  for  testing  the  efficiency  of 
partial  enclosures.  We  recognize  the 
need  for  flexibility  in  determination  of 
capture  efficiency  for  metal  can  coating 
line  enclosures  and  welcome  your 
comments  on  alternative  approaches  for 
determining  capture  efficiency.  Today's 
proposed  rule  would  allow  facilities  to 
petition  the  Administrator  for  use  of 
alternative  test  methods. 

/.  How  Did  We  Select  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

You  would  be  required  to  comply 
with  the  applicable  requirements  in  the 
NESHAP  General  Provisions,  subpart  A 
of  40  CFR  part  63,  as  described  in  Table 
5  of  the  proposed  subpart  KKKK.  We 
evaluated  the  General  Provisions 
requirements  and  included  those  we 
determined  to  be  the  minimum 
notification,  recordkeeping,  and 
reporting  necessary  to  ensure 
compliance  with  and  effective 


enforcement  of  the  proposed  standards, 
modifying  them  as  appropriate  for  the 
metal  can  surface  coating  category. 

IV.  Summary  of  Environmental,  Energy, 
and  Economic  Impacts 

The  proposed  standards  would  affect 
142  major  source  metal  can  surface 
coating  facilities.  The  impacts  are 
presented  relative  to  a  baseline 
reflecting  the  level  of  control  prior  to 
the  standards.  Due  to  consolidation 
throughout  the  industry,  there  is  not 
expected  to  be  any  net  growth  within 
the  metal  can  surface  coating  industry 
within  the  next  5  years.  Therefore,  the 
estimate  of  the  impacts  is  presented  for 
existing  facilities  only.  For  a  facility  that 
is  already  in  compliance  with  the 
standards,  only  monitoring, 
recordkeeping,  and  reporting  cost 
impacts  were  estimated.  For  more 
information  on  how  impacts  were 
estimated,  see  the  BID  (EPA-453/R-02- 
008). 

The  outcome  of  two  delisting 
petitions  that  have  been  submitted  to 
EPA  could  significantly  affect  the 
estimated  impacts  of  this  rulemaking. 
These  petitions  are  the  petition  to  delist 
EGBE  from  the  HAP  list  and  the  petition 
to  delist  the  two-piece  beverage  can 
subcategory  from  the  source  category 
list.  Both  petitions  are  being  reviewed 
by  the  EPA.  If  granted,  the  delisting  of 
either  EGBE  or  the  two-piece  beverage 
can  subcategory  could  affect  the 
proposed  emission  limits  and  the 
number  of  affected  sources.  Thus,  the 
estimated  impacts  of  this  proposed  rule 
could  change.  Once  decisions  on  the 
petitions  are  finalized,  we  will  evaluate 
whether  any  changes  to  the  proposed 
rule  are  appropriate. 

A.  What  Are  the  Air  Impacts? 

The  proposed  emission  limits  are 
expected  to  reduce  nationwide  organic 
HAP  emissions  from  existing  major 
affected  sources  by  approximately  6,160  " 
Mg/yr  (6,800  tpy).  That  represents  a 
reduction  of  71  percent  from  the 
baseline  organic  HAP  emissions  of  8,700 
Mg/yr  (9,600  tpy).  Table  5  of  this 
preamble  gives  a  summary  of  the 
primary  air  impacts  for  major  coating 
segment  groupings  associated  with 
implementation  of  the  proposed  rule. 


Table  5.— Summary  of  Primary  Air  Impacts  by  Subcategory  or  Coating  Segment  for  Existing  Sources 


Subcategory  or 
or  coating  segment 


Emissions 

t)efore 

NESHAP,  Mg/ 

yr  (tpy) 


Emissions 

after  NESHAP, 

Mg/yr  (tpy) 


Emissions 

reduction,  Mg/ 

yr(tpy) 


Percent 
reduction 


Twp-piece  D&l  t>everage  can  txxJy  coatings 


4,468 
(4.922) 


1,644 
(1.811) 


2.824 
(3,111) 


63 
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Table  5.— Summary  of  Primary  Air  Impacts  by  Subcategory  or  Coating  Segment  for  Existing  Sources— 

Continued 


Subcategory  or 
or  coating  segment 


Two-piece  D&l  food  can  body  coatings 

OnC'piece  D&l  aerosol  can  body  coatings 

Sheetcoatings  

Three-piece  food  can  assembly  coatings 

Three-piece  non-food  can  assembly  coatings 
End  lining  coatings  

Total 


Emissions 

before 

NESHAP.  Mg/ 

yr  (tpy) 


765 

(843^ 

16 

(18) 

2,289 

(2,522) 

370 

(408) 

45 

(50) 

763 

(841) 


8,718 
(9,603) 


Emissions 

after  NESHAP, 

Mg/yr  (tpy) 


139 

(153) 

16 

(18) 

404 

(445) 

285 

(314) 

38 

(42) 

34 

(38) 


2,560 
(2,820) 


Emissions 

reduction,  Mg/ 

yr  (tpy) 


626 

(690) 

0 

(0) 

1,885 

(2,077) 

85 

(94) 

6 

(7) 

729 

(803) 


6,158 
(6,783) 


Percent 
reduction 


82 
0 
82 
23 
14 
95 

71 


B.  What  Are  the  Cost  Impacts? 

Cost  impacts  include  the  costs  of 
recordkeeping  and  reporting,  capital 
equipment  costs,  performance  testing 
costs,  and  material  costs  as  facilities 
comply  with  the  proposed  rule. 
Recordkeeping  and  reporting  includes 
all  labor  hours  related  to  the  tracking  of 
coating  usage,  the  cost  of  purchasing 
computer  equipment,  the  labor  hours 
required  to  write  and  submit  reports, 
and  the  labor  hom^  required  to  train 
coating  personnel.  Capital  equipment 
costs  for  the  facilities  that  choose  to  use 
captm-e  equipment  and  add-on  control 
devices  to  comply  with  the  proposed 
rule  include  the  piuchase,  installation, 
and  operation  of  the  equipment. 
Performance  testing  costs  for  the 
facilities  that  choose  to  use  add-on 
control  devices  to  comply  with  the 
standards  include  the  labor  hours 
required  for  a  contractor  to  fconduct 
performance  testing  on  each  control 
device  used  and  to  develop  the 
associated  reports  for  recordkeeping  and 
reporting  purposes. 

Material  costs  include  the  cost  of 
switching  to  low-  or  no-HAP  coatings. 
For  facilities  that  choose  to  use  low-  or 
no-HAP  coatings  to  comply  with  the 
standards,  coatings  with  lower  HAP 
content  are  considered  more  expensive 
than  higher  HAP  content  coatings. 

The  total  annualized  costs  for  the  142 
existing  major  sources  are  estimated  at 
$56.2  million.  Those  estimates  are 
broken  down  as  follows;  monitoring, 
recordkeeping,  and  reporting  costs 
would  contribute  $7.3  million  to  the 
overall  cost  of  the  NESHAP,  material 
costs  would  contribute  $4.1  million,  and 
capital  equipment  costs  would 
contribute  $44.8  million  annually. 


C.  What  Are  the  Economic  Impacts? 

We  performed  an  EIA  to  provide  an 
estimate  of  the  facility  and  market 
impacts  of  the  proposed  standards  as 
well  as  the  social  costs.  The  goal  of  the 
EIA  is  to  estimate  the  market  response 
of  the  metal  can  coating  and  production 
facilities  to  the  proposed  regulation  and 
to  determine  the  economic  effects  that 
may  result  due  to  this  NESHAP.  The 
metal  can  source  category  contains  189 
potentially  affected  facilities  that  may 
be  affected  by  the  proposed  rule.  The 
potentially  affected  companies  are 
owned  by  30  companies.  The  NAICS 
code  that  describes  the  metal  can 
manufactiuing  industry  is  332431, 
Metal  Can  Manufacturing. 

Metal  can  production  leads  to 
potential  HAP  emissions  during  the  can 
coating  process  when  high 
concentrations  of  organic  HAP  solvents 
are  used  and  dispersed.  Emissions  are 
generated  during  coating  application, 
during  transportation  to  the  oven 
(evaporation),  and  during  curing.  The 
compliance  costs  are  associated  with 
chemical  substitution  during  the  coating 
process,  the  installation  of  pollution 
control  equipment,  and  recordkeeping 
and  reporting  activities.  The  estimated 
total  annualized  costs  for  the  NESHAP 
are  $56.2  million  per  year  divided 
across  142  major  source  facilities. 

In  terms  of  industry  impacts,  metal 
can  producers  experience  a  total 
projected  decrease  of  $16  million  in  pre- 
tax earnings  which  reflects  the 
compliance  costs  associated  with  the 
production  of  metal  cans  and  the 
resulting  reductions  in  revenues  due  to 
the  increase  in  the  prices  of  the  directly 
affected  product  markets  and  reduced 
quantities  purchased.  Through  the 
market  impacts  described  above,  the 


proposed  rule  will  create  both  gainers 
and  losers  within  the  metal  can 
industry.  Approximately  one-third  of 
the  modeled  facilities  experience  an 
increase  in  pre-tax  earnings  as  a  result 
of  increases  in  price  that  exceed  their 
compliance  costs  per  unit.  In  contrast, 
the  remaining  two-thirds  of  metal  can 
facilities  experience  losses  in  pre-tax 
earnings.  In  addition,  the  EIA  indicates 
that  none  of  the  facilities  within  the 
metal  can  market  (not  including  small 
businesses)  are  at  risk  of  closure  because 
of  the  proposed  standards.  Overall 
employment  is  projected  to  decrease  by 
176  employees,  which  represents  a 
decrease  of  ^/loth  of  one  percent  as  a 
result  of  the  proposed  rule. 

Based  on  the  market  analysis,  the  total 
social  cost  of  the  proposed  rule  is 
projected  to  be  $53.5  million.  The 
estimated  social  costs  differ  slightly 
from  the  projected  engineering  costs 
because  social  costs  account  for 
producer  and  consumer  behavior. 
Consumers  are  projected  to  lose  $33.3 
million  or  60  percent  of  the  total  social 
costs  of  the  proposed  rule.  Producers 
will  lose  $20.2  million,  or  40  percent  of 
the  total  social  costs.  For  more 
information,  consult  the  EIA  report 
supporting  the  proposed  rule, 
"Economic  Impact  Analysis  of  Metal 
Can  MACT  Standards"  (EPA-452/R-02- 
005). 

D.  What  Are  the  Non- Air  Health, 
Environmental,  and  Energy  Impacts? 

Based  on  information  from  the 
industry  survey  responses,  we  found  no 
indication  that  the  use  of  low  or  no- 
organic  HAP  content  coatings  and 
thiimers  at  existing  sources  would  result 
in  any  increase  or  decrease  in  non-air 
health,  environmental,  and  energy 
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impacts.  There  would  be  no  change  in 
utility  requirements  associated  with  the 
use  of  these  materials  so  there  would  be 
no  change  in  the  amount  of  energy 
consumed  as  a  result  of  the  material 
conversion.  Also,  there  would  be  no 
significant  change  in  the  amount  of 
materials  used  or  the  amount  of  waste 
produced. 

Since  many  facilities  in  the  D&I  can 
body  coating  and  sheetcoating 
subcategories  currently  use  add-on 
emission  control  devices  to  meet 
existing  requirements,  we  anticipate 
that  facilities  in  those  subcategories 
would  use  add-on  controls  to  comply 
vnth  the  proposed  standards.  Secondary 
air  and  energy  impacts  would  result 
from  fuel  combustion  needed  to  operate 
these  control  devices  which  are 
expected  to  be  RTO. 

The  RTO  require  electricity  and  the 
combustion  of  natural  gas  to  operate  and 
maintain  operating  temperatiu'es.  By- 
products of  fuel  combustion  required  to 
generate  electricity  and  maintain  RTO 
operating  temperature  include  emission 
of  carbon  monoxide,  nitrogen  oxides, 
sulfur  dioxide,  and  particulate  matter 
less  than  10  microns  in  diameter  (PMio). 
Assuming  the  electricity  required  for 
RTO  operation  is  generated  at  coal-fired 
plants  built  since  1978  and  using  air 
pollution-42  emissions  factors, 
generation  of  electricity  required  to 
operate  RTO  at  all  affected  D&I  can  body 
coating  and  sheetcoating  facilities 
would  result  in  the  following  increases 
in  the  following  air  pollutants:  carbon 
monoxide,  81  tpy;  nitrogen  oxides,  182 
tpy;  sulfur  dioxide,  438  tpy;  and  PMio, 
86  tpy. 

Energy  impacts  include  the 
consumption  of  electricity  and  natural 
gas  needed  to  operate  RTO.  The 
estimated  increase  in  electricity 
consumption  from  the  operation  of  RTO 
at  all  D&I  can  body  coating  and 
sheetcoating  facilities  is  36,730,000 
kilowatt  hoiu-s  per  year.  Increased  fuel 
energy  consumption  resulting  from 
burning  natm-al  gas  would  be  1,197,000 
megamillion  British  thermal  units  per 
year.  No  significant  secondary  water  or 
solid  waste  impacts  would  result  from 
the  operation  of  emission  control 
devices. 

V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 


Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  tiie 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  the 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is,  therefore, 
not  subject  to  0MB  review. 

B.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  The  proposed 
rule  is  not  subject  to  Executive  Order 
13045  because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

C.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 


implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include  rules 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationiship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

The  proposed  rule  does  not  have 
federalism  implications.  It  would  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  Executive 
Order  13132  does  not  apply  to  the 
proposed  rule.  Although  section  6  of 
Executive  Order  13132  does  not  apply 
to  the  proposed  rule.  EPA  did  consult 
with  State  and  local  officials  to  enable 
them  to  provide  timely  input  in  the 
development  of  the  proposed  rule. 

In  the  spirit  of  Executive  Order  13132. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  the 
proposed  rule  from  State  and  local 
officials. 

D.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensiue  "meaningful  and  timely  input  by" 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  The  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  No  tribal 
governments  own  or  operate  metal  can 
sm°face  coating  operations.  Thus, 
Executive  Order  13175  does  not  apply 
to  the  proposed  rule. 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  proposed  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355. 
May  22.  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
'their  regulatory  actions  on  State,  local, 
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and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  goveriunents,  in  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  bvudensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
goveriunents,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  njeaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  The  maximum  total 
annualized  cost  of  the  proposed  rule  for 
any  year  has  been  estimated  to  be  less 
than  $56.2  million.  Thus,  today's 
proposed  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  In  addition,  the  EPA  has 
determined  that  the  proposed  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  because  it  contains 
no  requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  today's  proposed 
rule  is  not  subject  to  the  requirements 
of  section  203  of  UMRA. 


G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601.  etseq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  conunent  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  EPA 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  business, 
small  organizations,  and  small 
governmental  jiuisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  according  to  the  Small 
Business  Administration  (SBA)  size 
standards  by  NAICS  code;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

In  accordance  with  the  RFA,  EPA 
conducted  an  assessment  of  the 
proposed  standards  on  small  businesses 
within  the  metal  can  industry.  Based  on 
SBA  NAICS-based  size  definitions  and 
reported  sales  and  employment  data, 
EPA  identified  13  small  business,  or 
43.3  percent  of  the  metal  can 
companies.  Small  businesses  are 
expected  to  incur  only  2  percent  of  the 
total  industry  annualized  compliance 
costs  of  $56.2  million.  The  EPA 
estimates  that  10  of  the  13  small 
businesses  will  experience  an  impact 
less  than  1  percent  of  total  company 
sales,  two  small  firms  will  experience 
impacts  between  1  and  3  percent,  and 
one  firm  will  experience  an  impact  of 
more  than  3  percent  of  sales. 
Consequently,  one  of  the  15  facilities 
owned  by  small  businesses  is  likely  to 
prematurely  close  as  a  result  of  the 
proposed  rule.  For  more  information, 
consult  the  ElA  report  entitled 
"Economic  Impact  Analysis  for  the 
Proposed  Metal  Can  NESHAP"  in 
Docket  A-98-41. 

After  considering  the  economic 
impact  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

H.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule  have 
been  submitted  for  approval  to  OMB 


imder  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501,  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No.  2079- 
01)  and  a  copy  may  be  obtained  from 
Susan  Auby  by  mail  at  the  U.S.  EPA, 
Collection  Strategies  Division  (2822T), 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  by  email  at 
auby.susan@epa.gov,  or  by  calling  (202) 
566-1672.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
www.epa.gov/icr. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A)  which  are  mandatory 
for  all  operators  subject  to  national 
emission  standards.  Those 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 
EPA  pinsuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  EPA  policies 
set  forth  in  40  CFR  part  2,  subpart  B. 

The  proposed  standards  would 
require  maintaining  records  of  all 
coating  and  thinning  materials  data  and 
calculations  used  to  determine 
compliance.  That  information  includes 
the  amount  (kg)  used  during  each  12- 
month  compliance  period,  mass  fraction 
organic  HAP,  and,  for  coating  materials 
only,  mass  fraction  of  solids. 

If  an  add-on  control  device  is  used, 
records  must  be  kept  of  the  capture 
efficiency  of  the  capture  system, 
destruction  or  removal  efficiency  of  the 
add-on  control  device,  and  the 
monitored  operating  parameters.  In 
addition,  records  must  be  kept  of  each 
calculation  of  the  affected  sourcewide 
emissions  for  each  monthly  and  rolling 
12-month  compfiance  period  and  all 
data,  calculations,  test  results,  and  other 
supporting  information  used  to 
determine  this  value.  The  recordkeeping 
requirements  are  only  for  the  specific 
information  needed  to  determine 
compliance. 

The  annual  monitoring,  reporting,  and 
recordkeeping  burden  for  this  collection 
(averaged  over  the  first  3  yeeirs  after  the 
effective  date  of  the  promulgated  rule)  is 
estimated  to  be  approximately  1,815 
labor  hours  per  year  at  a  total  annual 
cost  of  $545,000.  That  estimate  includes 
a  one-time  performance  test  and  report 
(with  repeat  tests  where  needed);  one- 
time submission  of  a  SSMP  with 
semiannual  reports  for  any  event  when 
the  procedures  in  the  plan  were  not 
followed;  semiannual  compliance  status 
reports;  and  recordkeeping.  There  are  no 
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capital/startup  costs  associated  with  the 
monitoring  requirements. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  That  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piuposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  rules  are  listed  in  40 
CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the  EPA's 
need  for  the  information,  the  accxuacy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  By  U.S.  Postal  Service,  send 
comments  on  the  ICR  to  the  Director, 
Collection  Strategies  Division,  U.S.  EPA 
{2822T),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  or  by 
courier,  send  comments  on  the  ICR  to 
the  Director,  Collection  Strategies 
Division,  U.S.  EPA  (2822T),  1301 
Constitution  Avenue,  NW.,  Room  6143, 
Washington,  DC  20460  ((202)  566- 
1700)),  marked  "Attention:  Desk  Officer 
for  EPA."  Include  the  ICR  number  in 
any  correspondence.  Since  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
January  15,  2003,  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  by  February  14,  2003. 
The  final  rule  will  respond  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements  contained  in  the 
proposal. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  §  12(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  VCS  in  their  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  The  VCS  are 
technical  standards  (e.g.,  materials 


specifications,  test  methods,  sampling 
procedvues,  and  business  practices)  that 
are  developed  or  adopted  by  VCS 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable  VCS. 

This  proposed  rulemaking  involves 
technical  standards.  The  EPA  cites  the 
following  standards  in  this  rule:  EPA 
Methods  1,  lA,  2,  2A.  2C,  2D,  2F,  20, 
3,  3A,  3B,  4,  24,  25,  25A,  204.204A 
through  F,  and  311.  Consistent  with  the 
NTTAA,  EPA  conducted  searches  to 
identify  VCS  in  addition  to  these  EPA 
methods/performance  specifications.  No 
applicable  VCS  were  identified  for  EPA 
Methods  lA.  2A,  2D,  2F,  2G,  204,  204A 
through  204F,  and  311.  The  search  and 
review  results  have  been  documented 
and  are  placed  in  the  docket  (A^98— 41) 
for  the  proposed  rule. 

Three  VCS  described  below  were 
identified  as  acceptable  alternatives  to 
EPA  test  methods  for  the  purposes  of 
theproposed  rule. 

The  VCS  ASME  PTC  19-10-1981- 
Part  10,  "Flue  and  Exhaust  Gas 
Analyses,"  is  cited  in  the  proposed  rule 
for  its  manual  method  for  measuring  the 
oxygen,  carbon  dioxide,  and  carbon 
monoxide  content  of  exhaust  gas.  That 
part  of  ASME  PTC  19-10-1981-Part  10 
is  an  acceptable  alternative  to  Method 
3B. 

The  two  VCS,  ASTM  D2697-86 
(Reapproved  1998),  "Standard  Test 
Method  for  Volume  Nonvolatile  Matter 
in  Clear  or  Pigmented  Coatings"  and 
ASTM  D6093-97,  "Standard  Test 
Method  for  Percent  Volume  Nonvolatile 
Matter  in  Clear  or  Pigmented  Coatings 
Using  a  Helium  Gas  Pycnometer,"  are 
cited  in  the  proposed  rule  as  acceptable 
alternatives  to  EPA  Method  24  to 
determine  the  volvune  fraction  of 
coating  solids.  Currently,  EPA  Method 
24  does  not  have  a  procedure  for 
determining  the  volume  of  solids  in 
coatings.  Those  standards  augment  the 
prpcedures  in  Method  24,  which 
currently  states  that  volume  solids 
content  be  calculated  from  the  coating 
manufacturer's  formulation. 

Six  VCS:  ASTM  D1475-90,  ASTM 
D2369-95,  ASTM  D3792-91,  ASTM 
D4017-96a,  ASTM  D4457-85 
(Reapproved  91),  and  ASTM  D5403-93 
are  already  incorporated  by  reference 
(IBR)  in  EPA  Method  24.  Five  VCS: 
ASTM  D1979-91,  ASTM  D3432-89, 
ASTM  D4747-87,  ASTIvl  D4827-93,  and 
ASTM  PS9-94  are  IBR  in  EPA  Method 
311. 

In  addition  to  the  VCS  EPA  uses  in 
the  proposed  rule,  the  search  for 
emissions  measiuement  procedures 
identified  14  other  VCS.  The  EPA 
determined  that  11  of  those  14 


standards  identified  for  measuring 
emissions  of  the  HAP  or  surrogates 
subject  to  emission  standards  in  the 
proposed  rule  were  impractical 
alternatives  to  EPA  test  methods  for  the 
purposes  of  the  proposed  rule. 
Therefore,  EPA  does  not  intend  to  adopt 
those  standeirds  for  that  purpose.  The 
reasons  for  the  determination  for  the  11 
methods  are  discussed  below. 

The  VCS  ASTM  D3154-00.  "Standard 
Method  for  Average  Velocity  in  a  Duct 
(Pitot  Tube  Method),"  is  impractical  as 
an  alternative  to  EPA  Methods  1,  2,  2C, 
3,  3B,  and  4  for  the  purposes  of  the 
proposed  rulemaking  since  the  standard 
appears  to  lack  in  quality  control  and 
quality  assurance  requirements. 
Specifically,  ASTM  D3 154-00  does  not 
include  the  following:  (1)  Proof  that 
openings  of  standard  pitot  tube  have  not 
plugged  during  the  test,  (2)  if 
differential  pressure  gauges  other  than 
inclined  manometers  (e.g.,  magnehelic 
gauges)  are  used,  their  calibration  must 
be  checked  after  each  test  series,  and  (3) 
the  frequency  and  validity  range  for 
calibration  of  the  temperature  sensors. 

The  VCS  ASTM  D3464-96  (2001), 
"Standard  Test  Method  Average 
Velotaty  in  a  Duct  Using  a  Thermal 
Anemometer,"  is  impractical  as  an 
alternative  to  EPA  Method  2  for  the 
purposes  of  the  proposed  rulemaking 
primarily  because  applicability 
specifications  are  not  clearly  defined, 
e.g.,  range  of  gas  composition, 
temperature  limits.  Also,  the  lack  of 
supporting  quality  assurance  data  for 
the  calibration  procedures  and 
specifications,  and  certain  variability 
issues  that  are  not  adequately  addressed 
by  the  standard  limit  EPA's  ability  to 
make  a  definitive  comparison  of  the 
method  in  those  areas. 

The  VCS  ISO  10780:1994,  "Stationary 
Source  Emissions-Measiu'ement  of 
Velocity  and  Volume  Flowrate  of  Gas 
Streams  in  Ducts,"  is  impractical  as  an 
alternative  to  EPA  Method  2  in  the 
proposed  rulemaking.  The  standard 
recommends  the  use  of  an  L-shaped 
pitot  which  historically  has  not  been 
recommended  by  EPA.  The  EPA 
specifies  the  S-type  design  which  has 
large  openings  that  are  less  likely  to 
plug  up  with  dust. 

The  VCS,  CAN/CSA  Z223.2- 
M86(1986),  "Method  for  the  Continuous 
Measurement  of  Oxygen,  Carbon 
Dioxide,  Carbon  Monoxide,  Sulphur 
Dioxide,  and  Oxides  of  Nitrogen  in 
Enclosed  Combustion  Flue  Gas 
Streams,"  is  unacceptable  as  a  substitute 
for  EPA  Method  3A  since  it  does  not 
include  quantitative  specifications  for 
measurement  system  performance,  most 
notably  the  calibration  procedures  aivl 
instrument  performance  characteristics. 
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The  instrument  performance 
characteristics  that  are  provided  are 
nonmandatory  and  also  do  not  provide 
the  same  level  of  quality  assurance  as 
the  EPA  methods.  For  example,  the  zero 
and  span/ calibration  drift  is  only 
checked  weekly,  whereas  the  EPA 
methods  require  drift  checks  after  each 
run. 

Two  very  similar  standards,  ASTM 
D5835-95,  "Standard  Practice  for 
Sampling  Stationary  Source  Emissions 
for  Automated  Determination  of  Gas 
Concentration,"  and  ISO  10396:1993, 
"Stationary  Source  Emissions:  Sampling 
for  the  Automated  Determination  of  Gas 
•  Concentrations,"  are  impractical 
alternatives  to  EPA  Method  3A  for  the 
purposes  of  the  proposed  rulemaking 
because  they  lack  in  detail  and  quality 
assurance/quality  control  requirements. 
Specifically,  those  two  standards  do  not 
include  the  following:  (1)  Sensitivity  of 
the  method.  (2)  acceptable  levels  of 
analyzer  calibration  error.  (3)  acceptable 
levels  of  sampling  system  bias,  (4)  zero 
drift  and  calibration  drift  limits,  time 
span,  and  required  testing  ft-equency,  (5) 
a  method  to  test  the  interferencb 
response  of  the  analyzer.  (6)  procedures 
to  determine  the  minimum  sampling 
time  per  run  and  minimum 
measurement  time,  and  (7) 
specifications  for  data  recorders  in 
terms  of  resolution  (all  types)  and 
recording  intervals  (digital  and  analog 
recorders  only). 

The  VCS  ISO  12039:2001,  "Stationary 
Source  Emissions — Determination  of 
Carbon  Monoxide.  Carbon  Dioxide,  and 
Oxygen — Automated  Methods,"  is  not 
acceptable  as  an  alternative  to  EPA 
Method  3A.  The  ISO  standard  is  similar 
to  EPA  Method  3A,  but  is  missing  some 
key  features.  In  terms  of  sampling,  the 
hardware  required  by  ISO  12039:2001 
does  not  include  a  three-way  calibration 
valve  assembly  or  equivalent  to  block 
the  sample  gas  flow  while  calibration 
gases  are  introduced.  In  its  calibration 
procedures,  ISO  12039:2001  only 
specifies  a  two-point  calibration  while 
EPA  Method  3A  specifies  a  three-point 
calibration.  Also.  ISO  12039:2001  does 
not  specify  performance  criteria  for 
calibration  error,  calibration  drift,  or 
sampling  system  bias  tests,  as  in  the 
EPA  method,  although  checks  of  those 
quality  control  features  are  required  by 
the  ISO  standard. 

The  VCS  ISO  11890-1  (2000)  Part  1, 
"Paints  and  Varnishes — Determination 
of  Volatile  Organic  Compound  (VOC) 
Content — Difference  Method,"  is 
impractical  as  an  alternative  to  EPA 
Method  24  because  measured 
nonvolatile  matter  content  can  vary 
with  experimental  factors  such  as 
temperature,  length  of  heating  period. 


size  of  weighing  dish,  and  size  of 
sample.  The  standard  ISO  11890-1 
allows  for  different  dish  weights  and 
sample  sizes  than  the  one  size  (58 
millimeters  in  diameter  and  sample  size 
of  0.5  gram)  of  EPA  MeUiod  24.  The 
standard  ISO  11890-1  also  allows  for 
different  oven  temperatures  and  heating 
times  depending  on  the  type  of  coating, 
whereas  EPA  Method  24  requires  60 
minutes  heating  at  110  degrees  Celsius 
at  all  times.  Because  the  EPA  Method  24 
test  conditions  and  procedures  define 
volatile  matter,  ISO  11890-1  is 
unacceptable  as  an  alternative  because 
of  its  different  test  conditions. 

The  VCS  ISO  11890-2  (2000)  Part  2, 
"Paints  and  Varnishes — Determination 
of  Volatile  Organic  Compound  (VOC) 
Content — Gas  Chromatographic 
Method,"  is  impractical  as  an 
alternative  to  EPA  Method  24  because 
ISO  11890-2  only  measures  the  VOC 
added  to  the  coating  and  would  not 
measure  any  VOC  generated  from  the 
curing  of  the  coating.  The  EPA  Method 
24  does  measure  cure  VOC.  which  can 
be  significant  in  some  cases,  and, 
therefore.  ISO  11890-2  is  not  an 
acceptable  alternative  to  this  EPA 
method. 

Two  VCS,  EN  12619:1999  "Stationary 
Source  Emissions — Determination  of  the 
Mass  Concentration  of  Total  Gaseous 
Organic  Carbon  at  Low  Concentrations 
in  Flue  Gases — Continuous  Flame 
Ionization  Detector  Method"  and  ISO 
14965:2000(E)  "Air  Quality- 
Determination  of  Total  Nonmethane 
Organic  Compounds — Cryogenic 
Preconcentration  and  Direct  Flame 
Ionization  Method,"  are  impractical 
alternatives  to  EPA  Method  25  and  25A 
for  the  purposes  of  the  proposed 
rulemaking  because  the  standards  do 
not  apply  to  solvent  process  vapors  in 
concentrations  greater  than  40  ppm  (EN 
12619)  and  10  ppm  carbon  (ISO  14965). 
Methods  whose  upper  limits  are  that 
low  are  too  limited  to  be  useful  in 
measuring  source  emissions,  which  are 
expected  to  be  much  higher. 

Three  of  the  14  VCS  identified  in  the 
search  were  not  available  at  the  time  the 
review  was  conducted  for  the  purposes 
of  the  proposed  rule  because  they  are 
under  development  by  a  VCS  body: 
ASME/BSR  MFC  13M.  "Flow 
Measurement  by  Velocity  Traverse,"  for 
EPA  Method  2  (and  possibly  1);  ASME/ 
BSR  MFC  12M,  "Flow  in  Closed 
Conduits  Using  Multiport  Averaging 
Pitot  Primary  Flowmeters."  for  EPA 
Method  2;  and  ISO/CD  17895,  "Paints 
and  Varnishes — Determination  of  the 
Volatile  Organic  Compound  Content  of 
Water-based  Emulsion  Paints,"  for  EPA 
Method  24. 


Listed  in  40  CFR  63.3541,  63.3551. 
63.3561,  63.3564,  63.3565.  63.3566. 
63.3571.  63.3574,  63.3575,  and  63.3576 
to  subpart  KKKK  of  the  proposed 
standards  are  the  EPA  testing  methods 
included  in  the  regulation.  Under  40 
CFR  63.7(f)  and  40  CFR  63.8(f)  of 
subpart  A  of  the  General  Provisions,  a 
source  may  apply  to  EPA  for  permission 
to  use  alternative  test  methods  or 
alternative  monitoring  requirements  in 
place  of  any  of  the  EPA  testing  methods, 
performance  specifications,  or 
procedures. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  26,  2002. 
Christine  Todd  Whitman. 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40.  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  jimended  as  follows: 

PART  63— {AMENDED] 

1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  KKKK  to  read  as  follows: 

Subpart  KKKK— National  Emission 
Standards  for  Hazardous  Air 
Pollutants:  Surface  Coating  of  Metal 
Cans 

Sec. 

What  this  Subpart  Covers 

63.3480  What  is  the  purpose  of  this 
subpart? 

63.3481  Am  I  subject  to  this  subpart? 

63.3482  What  parts  of  my  plant  does  this 
subpart  cover? 

63.3483  When  do  1  have  to  comply  with 
this  subpart? 

Emission  Limitations 

63.3490  What  emission  limits  must  I  meet? 

63.3491  What  are  my  options  for  meeting 
the  emission  limits? 

63.3492  What  operating  limits  must  I  meet? 

63.3493  What  work  practice  standards  must 
I  meet? 

General  Compliance  Requirements 

63.3500  What  are  my  general  requirements 
for  complying  with  this  subpart? 

63.3501  What  parts  of  the  General 
Provisions  apply  to  me? 

Notifications.  Reports,  and  Records 

63.3510    What  notifications  must  I  submit? 
63.3520    What  reports  must  I  submit? 
63.3530     What  records  must  I  keep? 
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63.3531     In  what  form  and  for  how  long 
must  I  keep  my  records? 

Compliance  Requirements  for  the  Compliant 
Material  Option 

63.3540  By  what  date  must  I  conduct  the 
initial  compliance  demonstration? 

63.3541  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations? 

63.3542  How  do  I  demonstrate  continuous 
j    compliance  with  the  emission 

limitations? 

Compliance  Requirements  for  the  Emission 
Rate  Without  Add-On  Controls  Option 

63.3550  By  what  date  must  I  conduct  the 
initial  compliance  demonstration? 

63.3551  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations? 

63.3552  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

Compliance  Requirements  for  the  Emission 
Rate  With  Add-On  Controls  Option 

63.3560  By  what  date  must  I  conduct 
performance  tests  and  other  initial 
compliance  demonstrations? 

63.3561  How  do  I  demonstrate  initial 
compliance? 

63.3562  [Reserved] 

63.3563  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

63.3564  What  are  the  general  requirements 
for  performance  tests? 

63.3565  How  do  I  determine  the  emission 
capture  system  efficiency? 

63.3566  How  do  I  determine  the  add-on 
control  device  emission  destruction  or 
removal  efficiency? 

63.3567  How  do  I  establish  the  emission 
capture  system  and  add-on  control 
device  operating  limits  during  the 
performance  test? 

63.3568  What  are  the  requirements  for 
continuous  parameter  monitoring  system 
installation,  operation,  and 
maintenance? 

Compliance  Requirements  for  the  Control  ' 
EfBciencyADutlet  Concentration  Option 

63.3570  By  what  date  must  I  conduct 
performance  tests  and  other  initial 
compliance  demonstrations? 

63.3571  How  do  1  demonstrate  initial 
compliance? 

63.3572  [Reserved] 

63.3573  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

63.3574  What  are  the  general  requirements 
for  performance  tests? 

63.3575  How  do  I  determine  the  emission 
capture  system  efficiency? 

63.3576  How  do  I  determine  the  add-on 
control  device  emission  destruction  or 
removal  efficiency? 

63.3577  How  do  I  establish  the  emission 
capture  system  and  add-on  control 
device  operating  limits  during  the 
performance  test? 

63.3578  What  are  the  requirements  for 
continuous  parameter  monitoring  system 


installation,  operation,  and 
maintenance? 

Other  Requirements  and  Information 

63.3580  Who  implements  and  enforces  this 
subpart? 

63.3581  What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  KKKK  of  Part  63 

Table  1  to  Subpart  KKKK  of  Part  63 

Emission  Limits  for  New  or  Reconstructed 
Affected  Sources 
Table  2  to  Subpart  KKKK  of  Part  63 
Emission  Limits  for  Existing  Affected 
Sources 
Table  3  to  Subpart  KKKK  of  Part  63 
Emission  Limits  for  Affected  Sources  Using 
the  Control  Efficiency/Outlet 
Concentration  Compliance  Option 
Table  4  to  Subpart  KKKK  of  Part  63 
Operating  Limits  if  Using  the  Emission 
Rate  with  Add-on  Controls  Option  or  the 
Control  Efficiency/Outlet  Concentration 
Compliance  Option 
Table  5  to  Subpart  KKKK  of  Part  63 
Applicability  of  General  Provisions  to 
Subpart  KKKK 
Table  6  to  Subpart  KKKK  of  Part  63 
Default  Organic  HAP  Mass  Fraction  for 
Solvents  and  Solvent  Blends 
Table  7  to  Subpart  KKKK  of  Part  63 
Default  Organic  HAP  Mass  Fraction  for 
Petroleum  Solvent  Groups 


What  This  Subpart  Covers 

§  63.3480    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  metal  can 
surface  coating  facilities.  This  subpart 
also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  the  emission 
limitations. 

§  63.3481    Am  I  subject  to  this  subpart? 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  source  category  to 
which  this  subpart  applies  is  surface 
coating  of  metal  cams  and  ends 
(including  decorative  tins)  and  metal 
crowns  and  closures.  It  includes  the 
subcategories  listed  in  paragraphs  (a)(1) 
through  (4)  of  this  section.  Surface 
coating  is  the  application  of  coatings  to 
a  substrate  using,  for  example,  spray 
guns  or  dip  tanks. 

(1)  One  and  two-piece  draw  and  iron 
can  body  coating.  The  one  and  two- 
piece  draw  and  iron  can  body  coating 
subcategory  includes  all  coating 
processes  involved  in  the  manufactm'e 
of  can  bodies  by  the  draw  and  iron 
process.  This  subcategory  includes  three 
distinct  coating  type  segments  reflecting 
the  coatings  appropriate  for  cans  with 
different  end  uses.  Those  are  two-piece 
beverage  can  body  coatings,  two-piece 
food  can  body  coatings,  and  one-piece 
aerosol  can  body  coatings. 


(2)  Sheetcoating.  The  sheetcoating 
subcategory  includes  all  of  the  flat  metal 
sheet  coating  operations  associated  with 
the  manufacture  of  three-piece  cans,- 
decorative  tins,  crowns,  and  closures. 

(3)  Three-piece  can  body  assembly 
coating.  The  three-piece  can  body 
assembly  coating  subcategory  includes 
all  of  the  coating  processes  involved  in 
the  assembly  of  three-piece  metal  can 
bodies.  The  subcategory'  includes  five 
distinct  coating  type  segments  reflecting 
the  coatings  appropriate  for  cans  with 
different  end  uses.  Those  are  inside 
spray  on  food  cans,  aseptic  side  seam 
stripes  on  food  cans,  non-aseptic  side 
seam  stripes  on  food  cans,  side  seam 
stripes  on  general  line  non-food  cans, 
and  side  seam  stripes  on  aerosol  non- 
food cans. 

(4)  End  lining.  The  end  lining 
subcategory  includes  the  application  of 
end  seal  compounds  to  metal  can  ends. 
That  subcategory  includes  two  distinct 
coating  type  segments  reflecting  the  end 
seal  compounds  appropriate  for  can 
ends  with  different  end  uses.  Those  are 
aseptic  end  seal  compoimds  and  non- 
aseptic  end  seal  compounds. 

(b)  You  are  subject  to  this  subpart  if 
you  own  or  operate  a  new, 
reconstructed,  or  existing  affected 
source,  as  defined  in  §63.3482.  that 
uses  5,700  liters  (1,500  gallons  (gal))  per 
year  or  more  of  coatings  in  the  surface 
coating  of  metal  cans  or  ends  (including 
decorative  tins)  or  metal  crowns  or 
closiu-es  and  that  is  a  major  source,  is 
located  at  a  major  source,  or  is  part  of 

a  major  source  of  emissions  of 
hazardous  air  pollutants  (HAP).  A  major 
source  of  HAP  emissions  is  any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emits  or 
has  the  potential  to  emit  any  single  HAP 
at  a  rate  of  9.07  megagrams  (Mg)  (10 
tons)  or  more  per  year  or  any 
combination  of  HAP  at  a  rate  of  22.68 
Mg  (25  tons)  or  more  per  year. 

(c)  This  subpart  does  not  apply  to 
surface  coating  that  meets  the  criteria  of 
paragraphs  (c)(1)  through  (5)  of  this 
section. 

(1)  Surface  coating  conducted  at  a 
source  that  uses  only  coatings,  thinners, 
and  cleaning  materials  that  contain  no 
organic  HAP,  as  determined  according 
to  §  63.3541(a). 

(2)  Surface  coating  subject  to  any 
other  NESHAP  in  this  part  as  of  (date  of 
publication  of  the  final  rule  in  the 
Federal  Register]. 

(3)  Surface  coating  that  occurs  at 
research  or  laboratory  facilities  or  that  is 
part  of  janitorial,  building,  and  facility 
maintenance  operations. 

(4)  Surface  coating  of  continuous 
metal  coil  that  may  subsequently  be 
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used  in  manufacturing  cans.  Subpart 
SSSS  of  this  part  covers  surface  coating 
performed  on  a  continuous  metal  coil 
substrate. 

(5)  Surface  coating  of  metal  pails, 
buckets,  and  drums.  Subpart  MMMM  of 
this  part  covers  surface  coating  of  all 
metal  parts  and  products  not  explicitly 
covered  bv  another  subpart. 

§  63.3482    What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  and  existing  affected 
source. 

(b)  The  affected  source  is  the 
collection  of  all  of  the  items  listed  in 
paragraphs  (b)(1)  through  (4)  of  this 
section  that  are  used  for  surface  coating 
of  metal  cans  and  ends  (including 
decorative  tins),  or  metal  crowns  or 
closures  within  each  subcategory: 

(1)  All  coating  operations  as  defined 
in  §63.3581; 

(2)  All  storage  containers  and  mixing 
vessels  in  which  coatings,  thinners,  and 
cleaning  materials  are  stored  or  mixed; 

(3)  All  manual  and  automated 
equipment  and  containers  used  for 
conveying  coatings,  thinners,  and 
cleaning  materials;  and 

(4)  All  storage  containers  and  all 
manual  and  automated  equipment  and 
containers  used  for  conveying  waste 
materials  generated  by  a  coating 
operation. 

(c)  An  affected  sourcis  is  a  new 
affected  source  if  it  meets  the  criteria  in 
paragraph  (c)(1)  of  this  section  and  the 
criteria  in  either  paragraph  (c)(2)  or  (3) 
of  this  section. 

(1)  You  commenced  construction  of 
the  source  after  January  15,  2003  by 
installing  new  coating  equipment. 

(2)  The  new  coating  equipment  is 
used  to  perform  metal  can  surface 
coating  at  a  facility  where  no  metal  can 
surface  coating  was  previously 
performed. 

(3)  The  new  coating  equipment  is 
used  to  perform  metal  can  surface 
coating  in  a  subcategory  at  a  facility 
where  no  surface  coating  in  that 
subcategory  was  previously  performed. 

(d)  An  ciffected  source  is 
reconstructed  if  you  meet  the  criteria  as 
defined  in  §63.2. 

(e)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 

§  63.3483    When  do  I  have  to  comply  with 
this  subpart? 

The  date  by  which  you  must  comply 
with  this  subpart  is  called  the 
compliance  date.  The  compliance  date 
for  each  type  of  affected  source  is 
specified  in  paragraphs  (a)  through  (c)  of 
this  section.  The  compliance  date  begins 
the  initial  compliance  period  during 


which  you  conduct  the  initial 
compliance  demonstration  described  in 
§§63.3540,  63.3550,  63.3560,  and 
63.3570. 

(a)  For  a  new  or  reconstructed  affected 
source,  the  compliance  date  is  the 
applicable  date  in  paragraph  (a)(1)  or  (2) 
of  this  section. 

(1)  If  the  initial  startup  of  your  new 
or  reconstructed  affected  source  is 
before  [date  of  publication  of  final  rule 
in  the  Federal  Register),  the  compliance 
date  is  [date  of  publication  of  final  rule 
in  the  Federal  Register]. 

(2)  If  the  initial  startup  of  your  new 
or  reconstructed  affected  source  occurs 
after  [date  of  publication  of  final  rule  in 
the  Federal  Register),  the  compliance 
date  is  the  date  of  initial  stcirtup  of  your 
affected  source. 

(b)  For  an  existing  affected  source,  the 
compliance  date  is  [date  3  years  after 
date  of  publication  of  final  rule  in  the 
Federal  Register]. 

(c)  For  an  area  source  that  increases 
its  emissions  or  its  potential  to  emit 
such  that  it  becomes  a  major  source  of 
HAP  emissions,  the  compliance  date  is 
specified  in  paragraphs  (c)(1)  and  (2)  of 
this  section. 

(1)  For  any  portion  of  the  source  that 
becomes  a  new  or  reconstructed  affected 
source  subject  to  this  subpart,  the 
compliance  date  is  the  date  of  initial 
startup  of  the  affected  source  or  [date  of 
publication  of  final  rule  in  the  Federal 
Register],  whichever  is  later. 

(2)  For  any  portion  of  the  source  that 
becomes  an  existing  affected  source 
subject  to  this  subpart,  the  compliance 
date  is  the  date  1  year  after  the  area 
source  becomes  a  major  source  or  [date 
3  years  after  date  of  publication  of  final 
rule  in  the  Federal  Register],  whichever 
is  later. 

(d)  You  must  meet  the  notification 
requirements  in  §63.3510  according  to 
the  dates  specified  in  that  section  and 
in  subpart  A  of  this  part.  Some  of  the 
notifications  must  be  submitted  before 
the  compliance  dates  described  in 
peu'agraphs  (a)  through  (c)  of  this 
section. 

Emission  Limitations 


§  63.3490    What  emission  limits  must  I 
meet? 

(a)  For  a  new  or  reconstructed  affected 
source,  you  must  limit  organic  HAP 
emissions  to  the  atmosphere  to  no  more 
than  the  emission  limit(s)  in  Table  1  to 
this  subpart  that  apply  to  you  during 
each  12-month  compliance  period, 
determined  according  to  the 
requirements  in  §§63.3541,  63.3551,  or 
63.3561  or,  if  you  control  emissions 
with  an  emissions  control  system  using 
the  control  efficiency/outlet 


concentration  option  as  specified  in 
§  63.3491(d),  you  must  reduce  organic 
HAP  emissions  to  the  atmosphere  to  no 
more  than  the  limit(s)  in  Table  3  to  this 
subpart  determined  according  to  the 
requirements  of  §63.3571.  If  you 
perform  surface  coating  in  more  than 
one  subcategory  or  utilize  more  than 
one  coating  type  within  a  subcategory, 
then  you  must  meet  the  individual 
emission  limit(s)  for  each  subcategory 
and  coating  type  included. 

(b)  For  an  existing  afff  rted  source, 
you  must  limit  organic  HAP  emissions  • 
to  the  atmosphere  to  no  more  than  the 
emission  limit(s)  in  Table  2  to  this 
subpart  that  apply  to  you  during  each 
12-month  compliance  period, 
determined  according  to  the 
requirements  in  §§63.3541,  63.3551,  or 
63.3561  or,  if  you  control  emissions 
with  an  emissions  control  system  using 
the  control  efficiency/outlet 
concentration  option  as  specified  in 

§  63.3491(d),  you  must  reduce  organic 
HAP  emissions  to  the  atmosphere  to  no 
more  than  the  limit(s)  in  Table  3  to  this 
subpart  determined  according  to  the 
requirements  of  §  63.3571.  If  you 
perform  surface  coating  in  more  than 
one  subcategory  or  utilize  more  than 
one  coating  type  within  a  subcategory, 
then  you  must  meet  the  individual 
emission  limit(s)  for  each  subcategory 
and  coating  type  included. 

(c)  If  you  perform  surface  coating  in 
different  subcategories  as  described  in 
§  63.3481(a)(1)  through  (4),  then  the 
coating  operations  in  each  subcategory 
constitute  a  separate  affected  source  and 
you  must  conduct  separate  compliance 
demonstrations  for  each  applicable 
subcategory  and  coating  type  emission 
limit  in  paragraphs  (a)  and  (b)  of  this 
section  and  reflect  those  separate 
determinations  in  notifications,  reports, 
and  records  required  by  §§  63.3510, 
63.3520,  and  63.3530,  respectively. 

§  63.3491    What  are  my  options  for  meeting 
the  emission  limits? 

You  must  include  all  coatings  and 
thinners  used  in  all  surface  coating 
operations  within  a  subcategory  or 
coating  type  segment  when  determining 
whether  the  organic  HAP  emission  rate 
is  equal  to  or  less  than  the  applicable 
emission  limit  in  §  63.3490.  To  make 
that  determination,  you  must  use  at 
least  one  of  the  four  compliance  options 
listed  in  paragraphs  (a)  through  (d)  of 
this  section.  You  may  apply  any  of  the 
compliance  options  to  an  individual 
coating  operation  or  to  multiple  coating 
operations  within  a  subcategory  or 
coating  type  segment  as  a  group.  You 
may  use  different  compliance  options 
for  different  coating  operations  or  at 
different  times  on  the  same  coating 
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operation.  However,  you  may  not  use 
different  compliance  options  at  the 
same  time  on  the  same  coating 
operation.  If  you  switch  between 
compUance  options  for  any  coating 
operation  or  group  of  coating 
operations,  you  must  document  that 
switch  as  required  by  §  63.3530(c)  and 
you  must  report  it  in  the  next 
semiaimual  compliance  report  required 
in  §63.3520. 

(a)  Compliant  material  option. 
Demonstrate  that  the  organic  HAP 
content  of  each  coating  used  in  the 
coating  operation(s)  is  less  than  or  equal 
to  the  applicable  emission  limit  in 

§  63.3490  and  that  each  thinner  used 
contains  no  organic  HAP.  You  must 
meet  all  the  requirements  of  §§  63.3540, 
63.3541,  and  63.3542  to  demonstrate 
compliance  with  the  emission  limit 
using  this  option. 

(b)  Emission  rate  without  add-on 
controls  option.  Demonstrate  that,  based 
on  the  coatings  and  thiimers  used  in  the 
coating  operation(s),  the  organic  HAP 
emission  rate  for  the  coating 
operation(s)  is  less  than  or  equal  to  the 
applicable  emission  limit  in  §63.3490, 
calculated  as  a  rolling  12-month 
emission  rate  and  determined  on  a 
monthly  basis.  You  must  meet  all  the 
requirements  of  §§63.3^50,  63.3551, 
and  63.3552  to  demonstrate  compliance 
with  the  emission  limit  using  this 
option. 

(c)  Emission  rate  with  add-on  controls 
option.  Demonstrate  that,  based  on  the 
coatings  and  thinners  used  in  the 
coating  operation(s)  and  the  emission 
reductions  achieved  by  emission 
capture  systems  and  add-on  controls, 
the  organic  HAP  emission  rate  for  the 
coating  operation(s)  is  less  than  or  equal 
to  the  applicable  emission  limit  in 
§63.3490,  calculated  as  a  rolling  12- 
month  emission  rate  and  determined  on 
a  monthly  basis.  If  you  use  that 
compliance  option,  you  must  also 
demonstrate  that  all  emission  capture 
systems  and  add-on  control  devices  for 
the  coating  operation(s)  meet  the 
operating  limits  required  in  §  63.3492, 
except  for  solvent  recovery  systems  for 
which  you  conduct  liquid-liquid 
material  balances  according  to 

§  63.3561(j),  and  that  you  meet  the  work 
practice  standards  required  in  §63.3493. 
You  must  meet  all  the  requirements  of 
§§63.3560  through  63.3568  to 
demonstrate  compliance  with  the 
emission  limits,  operating  limits,  and 
work  practice  standards  using  this 
option. 

(d)  Control  efficiency/outlet 
concentration  option.  Demonstrate  that, 
based  on  the  emission  reductions 
achieved  by  emission  capture  systems 
and  add-on  controls,  total  HAP 


emissions  measured  as  total 
hydrocarbon  (THC)  are  reduced  by  95 
percent  or  greater  for  existing  sources  or 
97  percent  or  greater  for  new  or 
reconstructed  sources  or  that  outlet  THC 
emissions  are  less  than  or  equal  to  20 
parts  per  million  by  volume,  dry  basis 
(ppmvd).  If  you  use  that  compliance 
option,  you  must  have  a  capture  device 
that  meets  EPA  Method  204  criteria  for 
a  permanent  total  enclosure  (PTE).  You 
must  also  demonstrate  that  all  emission 
capture  systems  and  add-on  control 
devices  for  the  coating  operation(s)  meet 
the  operating  limits  required  in 
§  63.3492  and  that  you  meet  the  work 
practice  standards  required  in  §63.3493. 
You  must  meet  all  the  requirements  of 
§§  63.3570  through  63.3578  to 
demonstrate  compliance  with  the 
emission  limits,  operating  limits,  and 
work  practice  standards  using  that 
option. 

§  63.3492    What  operating  limits  must  I 
meet? 

(a)  For  any  coating  operation(s]  on 
which  you  use  the  compliant  material 
option  or  the  emission  rate  without  add- 
on controls  option,  you  are  not  required 
to  meet  any  operating  limits. 

(b)  For  any  controlled  coating 
operation(s)  on  which  you  use  the 
emission  rate  with  add-on  controls 
option  or  the  control  efficiency/outlet 
concentration  option  except  those  for 
which  you  use  a  solvent  recovery 
system  and  conduct  a  liquid-liquid 
material  balance  according  to 

§  63. 3561  (j),  you  must  meet  the 
operating  limits  specified  in  Table  4  to 
this  subpart.  Those  operating  limits 
apply  to  the  emission  capture  and 
control  systems  on  the  coating  ^ 

operation(s)  for  which  you  use  the 
options.  You  must  establish  the 
operating  limits  during  the  performance 
test  according  to  the  requirements  in 
§  63.3567  or  §  63.3577,  and  you  must 
meet  the  operating  limits  at  all  times 
after  you  establish  them. 

(c)  If  you  use  an  add-on  control  device 
other  than  those  listed  in  Table  4  to  this 
subpart  or  wish  to  monitor  an 
alternative  parameter  and  comply  with 

a  different  operating  limit,  you  must 
apply  to  the  Administrator  for  approval 
of  alternative  monitoring  under  §  63.8(f). 

§  63.3493    What  worit  practice  standards 
must  I  meet? 

(a)  For  any  coating  operation(s)  for 
which  you  use  the  compliant  material 
option  or  the  emission  rate  without  add- 
on controls  option,  you  are  not  required 
to  meet  any  work  practice  standards. 

(b)  If  you  use  the  emission  rate  with 
add-on  controls  option  or  the  control 
efficiency/outlet  concentration  option  to 


comply  with  the  emission  limitations, 
you  must  develop  and  implement  a 
work  practice  plan  to  minimize  organic 
HAP  emissions  from  the  storage, 
mixing,  aljd  conveying  of  coatings, 
thiimers,  and  cleaning  materials  used 
in,  and  waste  materials  generated  by, 
the  coating  operation(s)  for  which  you 
use  those  options;  or  you  must  meet  an 
alternative  standard  as  provided  in 
paragraph  (c)  of  this  section.  The  plan 
must  specify  practices  and  procediues 
to  ensure  that,  at  a  minimum,  the 
elements  specified  in  paragraphs  (b)(1) 
through  (5)  of  this  section  are 
implemented. 

(1)  All  orgahic-HAP-containing 
coatings,  thinners,  cleaning  materials, 
and  waste  materials  must  be  stored  in 
closed  containers. 

(2)  Spills  of  organic-HAP-containing 
coatings,  thirmers,  cleaning  materials,^ 
and  waste  materials  must  be  minimized. 

(3)  Organic-HAP-containing  coatings, 
thinners,  cleaning  materials,  and  waste 
materials  must  be  conveyed  from  one 
location  to  another  in  closed  containers 
orpipes. 

(4)  Mixing  vessels  which  contain 
organic-HAP-containing  coatings  and 
other  materials  must  be  closed  except 
when  adding  to,  removing,  or  mixing 
the  contents. 

(5)  Emissions  of  organic  HAP  must  be 
minimized  during  cleaning  of  storage, 
mixing,  and  conveying  equipment. 

(c)  As  provided  in  §  63.6(g),  we.  the 
U.S.  Environmental  Protection  Agency 
(EPA),  may  choose  to  grant  you 
permission  to  use  an  alternative  to  the 
work  practice  standards  in  this  section. 

General  Compliance  Requirements 

§  63.3500    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  in  this  subpart 
as  speciHed  in  paragraphs  (a)(1)  and  (2) 
of  this  section. 

(1)  Any  coating  operation(s)  for  which 
you  use  the  compliant  material  option 
or  the  emission  rate  without  add-on 
controls  option,  as  specified  in 

§  63.3491(a)  and  (b),  must  be  in 
compliance  with  the  applicable 
emission  limit  in  §63.3490. 

(2)  Any  coating  operation(s)  for  which 
you  use  the  emission  rate  with  add-on 
controls  option,  as  specified  in 

§  63.3491(c),  or  the  control  efficiency/ 
outlet  concentration  option,  as  specified 
in  §  63.3491(d),  must  be  in  compliance 
with  the  emission  limitations  as 
specified  in  paragraphs  (a)(2)(i)  through 
(iii)  of  this  section. 

(i)  The  coating  operation(s)  must  be  in 
compliance  with  the  applicable 
emission  limit  in  §  63.3490  at  all  times. 
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(ii)  The  coating  operation(s)  must  be 
in  compliance  with  the  operating  limits 
for  ebiission  captiue  systems  and  add- 
on control  devices  required  by  §63.3492 
at  all  times  except  for  those  for  which 
you  use  a  solvent  recovery  system  and 
conduct  liquid-liquid  material  balances 
according  to  §  63.3561(j). 

(iii)  The  coating  operation(s)  must  be 
in  compliance  with  the  work  practice 
standards  in  §  63.3493  at  all  times. 

(b)  You  must  always  operate  and 
maintain  your  affected  source,  including 
all  air  pollution  control  and  monitoring 
equipment  you  use  for  purposes  of 
complying  with  this  subpart,  according 
to  the  provisions  in  §  63.6(e)(l)(i). 

(c)  It  your  affected  soiu-ce  uses  an 
emission  capture  system  and  add-on 
control  device  for  purposes  of 
complying  with  this  subpart,  you  must 
develop  and  implement  a  written 
startup,  shutdown,  and  malfunction 
plan  (SSMP)  according  to  the  provisions 
in  §  63.6(e)(3).  The  plan  must  address 
startup,  shutdown,  and  corrective 
actions  in  the  event  of  a  malfunction  of 
the  emission  capture  system  or  the  add- 
on control  device.  The  plan  must  also 
address  any  coating  operation 
equipment  that  may  cause  increased 
emissions  or  that  would  affect  capture 
efficiency  if  the  process  equipment 
malfunctions,  such  as  conveyors  that 
move  parts  among  enclosures. 

§  63.3501    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  5  to  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§  63.1  through  63.15  apply  to  you. 

Notifications,  Reports,  and  Records 

§63.3510    What  notifications  must  I 
submit? 

(a)  General.  You  must  submit  the 
notifications  in  §§  63.7(b)  and  (c), 
63.8(f)(4),  and  63.9(b)  through  (e)  and 
(h)  that  apply  to  you  by  the  dates 
specified  in  those  sections,  except  as 
provided  in  paragraphs  fb)  and  (c)  of 
this  section. 

(b)  Initial  notification.  You  must 
submit  the  Initial  Notification  required 
by  §  63.9(b)  for  a  new  or  reconstructed 
affected  source  no  later  than  120  days 
after  initial  startup  or  120  days  after 
[date  of  publication  of  final  rule  in  the 
Federal  Register],  whichever  is  later. 
For  an  existing  affected  source,  you 
must  submit  the  Initial  Notification  no 
later  than  [date  1  year  after  date  of 
publication  of  final  rule  in  the  Federal 
Register]. 

(c)  Notification  of  compliance  status. 
You  must  submit  the  Notification  of 
Compliance  Status  required  by  §  63.9(h) 
no  later  than  30  calendar  days  following 
the  end  of  the  initial  compliance  period 


described  in  §§63.3540,  63.3550, 
63.3560,  or  63.3570  that  applies  to  your 
affected  source.  The  Notification  of 
Compliance  Status  must  contain  the 
information  specified  in  paragraphs 
(c)(1)  through  (9)  of  this  section  and  in 
§  63.9(h). 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  the  report  and  beginning 
and  ending  dates  of  the  reporting 
period.  The  reporting  period  is  the 
initial  compliance  period  described  in 
§§  63.3540,  63.3550,  63.3560,  or  63.3570 
that  applies  to  your  affected  source. 

(4)  Identification  of  the  compliance 
option  or  options  specified  in  §63.3491 
that  you  used  on  each  coating  operation 
in  the  affected  source  during  the  initial 
compliance  period. 

(5)  Statement  of  whether  or  not  the 
affected  source  achieved  the  emission 
limitations  for  the  initial  compliance 
period. 

(6)  If  you  had  a  deviation,  include  the 
information  in  paragraphs  (c)(6)(i)  and 
(ii)  of  this  section. 

(i)  A  description  of  and  statement  of 
the  cause  of  the  deviation. 

(ii)  If  you  failed  to  meet  the  applicable 
emission  limit  in  §  63.3490,  include  all 
the  calculations  you  used  to  determine 
the  kilogram  (kg)  organic  HAP  emitted 
per  liter  of  coating  solids  used.  You  do 
not  need  to  submit  information 
provided  by  the  materials  suppliers  or 
manufacturers  or  test  reports. 

(7)  For  each  of  the  data  items  listed  in 
paragraphs  (c)(7)(i)  through  (iv)  of  this 
section  that  is  required  by  the 
compliance  option(s)  you  used  to 
demonstrate  compliance  with  the 
emission  limit,  include  an  example  of 
how  you  determined  the  value, 
including  calculations  and  supporting 
data.  Supporting  data  can  include  a 
copy  of  the  information  provided  by  the 
supplier  or  manufacturer  of  the  example 
coating  or  material  or  a  summary  of  the 
results  of  testing  conducted  according  to 
§  63.3541(a),  (b),  or  (c).  You  do  not  need 
to  submit  copies  of  any  test  reports. 

(i)  Mass  fraction  of  organic  HAP  for 
one  coating  and  for  one  thinner. 

(ii)  Volume  fraction  of  coating  solids 
for  one  coating. 

(iii)  Density  for  one  coating  and  one 
thinner,  except  that  if  you  use  the 
compliant  material  option,  only  the 
example  coating  density  is  required. 

(iv)  The  amount  of  waste  materials 
and  the  mass  of  organic  HAP  contained 
in  the  waste  materials  for  which  you  are 
claiming  an  allowance  in  Equation  1  of 
§63.3551. 


(8)  The  calculation  of  kg  organic  HAP 
emitted  per  liter  of  coating  solids  used 
for  the  compliance  option(s)  you  used, 
as  specified  in  paragraphs  (c)(8)(i) 
through  (iii)  of  this  section. 

(i)  For  the  compliant  material  option, 
provide  an  example  calculation  of  the 
organic  HAP  content  for  one  coating, 
using  Equation  1  of  §63.3541. 

(ii)  For  the  emission  rate  without  add- 
on controls  option,  provide  the 
calculation  of  the  total  mass  of  organic 
HAP  emissions  for  each  month,  the 
calculation  of  the  total  volume  of 
coating  solids  used  each  month,  and  the 
calculation  of  the  12-month  organic 
HAP  emission  rate,  using  Equations  1, 
lA  through  IC,  2,  and  3,  respectively,  of 
§63.3551. 

(iii)  For  the  emission  rate  with  add-on 
controls  option,  provide  the  calculation 
of  the  total  mass  of  organic  HAP 
emissions  for  the  coatings  and  thiimers 
used  each  month,  using  Equations  1  and 
lA  through  IC  of  §63.3551;  the 
calculation  of  the  total  volume  of 
coating  solids  used  each  month,  using 
Equation  2  of  §63. 3551;  the  calculation 
of  the  mass  of  organic  HAP  emission 
reduction  each  month  by  emission 
captm-e  systems  and  add-on  control 
devices,  using  Equations  1  and  lA 
through  ID  of  §  63.3561,  and  Equations 
2,  3,  and  3A  through  3C  of  §63.3561,  as 
applicable;  the  calculation  of  the  total 
mass  of  organic  HAP  emissions  each 
month,  using  Equation  4  of  §  63.3561,  as 
applicable;  and  the  calculation  of  the 
12-month  organic  HAP  emission  rate, 
using  Equation  5  of  §  63.3561 . 

(9)  For  the  emission  rate  with  add-on 
controls  option  or  the  control  efficiency/ 
outlet  concentration  option,  you  must 
include  the  information  specified  in 
paragraphs  (c)(9)(i)  through  (iv)  of  this 
section.  The  requirements  in  paragraphs 
(c)(9)(i)  through  (iii)  of  this  section  do 
not  apply  to  solvent  recovery  systems 
for  which  you  conduct  liquid-liquid 
material  balances  according  to 
§63.3561(j). 

(i)  For  each  emission  capture  system, 
a  siunmary  of  the  data  and  copies  of  the 
calculations  supporting  the 
determination  that  the  emission  capture 
system  is  a  PTE  or  a  measurement  of  the 
emission  capture  system  efficiency. 
Include  a  description  of  the  protocol 
followed  for  measiu-ing  captiu^e 
efficiency,  summaries  pf  any  captme 
efficiency  tests  conducted,  and  any 
calculations  supporting  the  capture 
efficiency  determination.  If  you  use  the 
data  quality  objective  (DQO)  or  lower 
confidence  limit  (LCL)  approach,  you 
must  also  include  the  statistical 
calculations  to  show  you  meet  the  DQO 
or  LCL  criteria  in  appendix  A  to  subpart 
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KK  of  this  part.  You  do  not  need  to 
submit  complete  test  reports. 

(ii)  A  siunmary  of  the  results  of  each 
add-on  control  device  performance  test. 
You  do  not  need  to  submit  complete  test 
reports. 

tiii)  A  list  of  each  emission  capture 
system's  and  add-on  control  device's 
operating  limits  and  a  summary  of  the 
data  used  to  calculate  those  limits. 

(iv)  A  statement  of  whether  or  not  you 
developed  and  implemented  the  work 
practice  plan  required  by  §  63.3493. 

§  63.3520    What  reports  must  I  submit? 

(a)  Semiannual  compliance  reports. 
You  must  submit  semiannual 
compliance  reports  for  each  affected 
source  according  to  the  requirements  of 
paragraphs  {a)(l)  through  (7)  of  this 
section.  The  semiannual  compliance 
reporting  requirements  may  be  satisfied 
by  reports  required  under  other  parts  of 
the  Clean  Air  Act  (CAA),  as  specified  in 
paragraph  (a)(2)  of  this  section. 

(1)  Dates.  Unless  the  Administrator 
has  approved  a  different  schedule  for 
submission  of  reports  under  §63. 10(a), 
you  must  prepare  and  submit  each 
semiannual  compliance  report 
according  to  the  dates  specified  in 
paragraphs  {a)(l)(i)  through  (iv)  of  this 
section.  Note  that  the  information 
reported  for  each  of  the  months  in  the 
reporting  period  will  be  based  on  the 
last  12  months  of  data  prior  to  the  date 
of  each  monthly  calculation. 

(i)  The  first  semiannual  compliance 
report  must  cover  the  first  semiannual 
reporting  period  which  begins  the  day 
after  the  end  of  the  initial  compliance 
period  described  in  §  63.3540, 
§  63.3550,  §  63.3560,  or  §  63.3570  that 
applies  to  your  affected  source  and  ends 
on  Jime  30  or  December  31,  whichever 
occurs  first  following  the  end  of  the 
initial  compliance  period. 

(ii)  Each  subsequent  semiannual 
compliance  report  must  cover  the 
subsequent  semiannual  reporting  period 
from  January  1  through  Jime  30  or  the 
semiannual  reporting  period  fi-om  July  1 
through  December  31. 

(iii)  Each  semiannual  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  semiannual 
reporting  period. 

(iv)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
7Q.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 


authority  has  established  instead  of  the 
date  specified  in  paragraph  (a)(l)(iii)  of 
this  section. 

(2)  Inclusion  with  title  V  report.  Each 
affected  source  that  has  obtained  a  title 
V  operating  permit  pursuant  to  40  CFR 
part  70  or  40  CFR  part  71  must  report 
all  deviations  as  defined  in  this  subpart 
in  the  semiannual  monitoring  report 
required  by  40  CFR  70.6(a)(3)(iii)(A)  or 
40  CFR  71.6(a)(3)(iii)(A).  If  an  affected 
soiure  submits  a  semiaimual 
compliance  report  pursuant  to  this 
section  along  with,  or  as  part  of,  the 
semiannual  monitoring  report  required 
by  40  CFR  70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3){iii)(A),  cmd  the  semiannual 
compliance  report  includes  all  required 
information  concerning  deviations  from 
any  emission  limitation  in  this  subpart, 
its  submission  will  be  deemed  to  satisfy 
any  obligation  to  report  the  same 
deviations  in  the  semiannual 
monitoring  report.  However,  submission 
of  a  semiannual  compliance  report  shall 
not  otherwise  affect  any  obligation  the 
affected  source  may  have  to  report 
deviations  from  permit  requirements  to 
the  permitting  authority. 

(3)  General  requirements.  The 
semiannual  compliance  report  must 
contain  the  information  specified  in 
paragraphs  (a)(3)(i)  through  (v)  of  this 
section  and  the  information  specified  in 
paragraphs  (a)(4)  ^ough  (7)  and  (c)(1) 
of  this  section  that  is  applicable  to  your 
affected  source. 

(i)  Company  name  and  address. 

(ii)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(iii)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 
The  reporting  period  is  the  6-month 
period  ending  on  Jime  30  or  December 
31.  Note  that  the  information  reported 
for  each  of  the  6  months  in  the  reporting 
period  will  be  based  on  the  last  12 
months  of  data  prior  to  the  date  of  each 
monthly  calculation. 

(iv)  Identification  of  the  compliance 
option  or  options  specified  in  §  63.3491 
that  you  used  on  each  coating  operation 
during  the  reporting  period.  If  you 
switched  between  compliance  options 
during  the  reporting  period,  you  must 
report  the  begiiming  and  ending  dates 
you  used  each  option. 

(v)  If  you  usecf  the  emission  rate 
without  add-on  controls  or  the  emission 
rate  with  add-on  controls  compliance 
option  (§  63.3491(b)  or  (c)),  the 
calculation  results  for  each  rolling  12- 
month  organic  HAP  emission  rate 
during  the  6-month  reporting  period. 

(4)  No  deviations.  If  there  were  no 
deviations  from  the  emission 


limitations,  operating  limits,  or  work 
practice  standards  in  §§  63.3490, 
63.3492,  and  63.3493  that  apply  to  you, 
the  semiannual  compliance  report  must 
include  a  statement  that  there  were  no 
deviations  fi-om  the  emission  limitations 
during  the  reporting  period.  If  you  used 
the  emission  rate  with  add-on  controls 
option  or  the  control  efficiency/ outlet 
concentration  option  and  there  were  no 
periods  during  which  the  continuous 
parameter  monitoring  systems  (CPMS) 
were  out  of  control  as  specified  in 
§  63.8(c)(7),  the  semiannual  compliance 
report  must  include  a  statement  that 
there  were  no  periods  during  which  the 
CPMS  were  out  of  control  during  the 
reporting  period. 

(5)  Deviations:  compliant  material 
option.  If  you  used  the  compliant 
material  option  and  there  was  a 
deviation  fi-om  the  applicable  emission 
limit  in  §63.3490,  the  semiannual 
compliance  report  must  contain  the 
information  in  paragraphs  (a)(5)(i) 
through  (iv)  of  this  section. 

(i)  Identification  of  each  coating  used 
that  deviated  from  the  emission  limit, 
each  thinner  used  that  contained 
organic  HAP,  and  the  dates  and  time 
periods  each  was  used. 

(ii)  The  calculation  of  the  organic 
HAP  content  (using  Equation  1  of 
§  63.3541)  for  each  coating  identified  in 
paragraph  (a)(5)(i)  of  this  section.  You 
do  not  need  to  submit  background  data 
supporting  this  calculation,  for  example, 
information  provided  by  coating 
suppliers  or  manufactiu-ers,  or  test 
reports. 

(iii)  The  determination  of  mass 
fi-action  of  organic  HAP  for  each  coating 
and  thinner  identified  in  paragraph 
(a)(5)(i)  of  this  section.  You  do  not  need 
to  submit  background  data  supporting 
this  calculation,  for  example, 
information  provided  by  material 
suppliers  or  manufacturers,  or  test 
reports. 

(iv)  A  statement  of  the  cause  of  each 
deviation. 

(6)  Deviations:  emission  rate  without 
add-on  controls  option.  If  you  used  the 
emission  rate  without  add-on  controls 
option  and  there  was  a  deviation  fi-om 
the  applicable  emission  limit  in 

§  63.3490,  the  semiannual  compliance 
report  must  contain  the  information  in 
paragraphs  (a)(6)(i)  through  (iii)  of  this 
section. 

(i)  The  beginning  and  ending  dates  of 
each  compliance  period  during  which 
the  12-month  organic  HAP  emission  rate 
exceeded  the  applicable  emission  limit 
in  §63.3490. 

(ii)  The  calculations  used  to 
determine  the  12-month  organic  HAP 
emission  rate  for  the  compliance  period 
in  which  the  deviation  occurred.  You 
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must  provide  the  calculations  for 
Equations  1,  lA  through  IC,  2,  and  3  in 
§  63.3551;  and  if  applicable,  the       ' 
calculation  used  to  determine  mass  of 
organic  HAP  in  waste  materials 
according  to  §  63.3551(e)(4).  You  do  not 
need  to  submit  background  data 
supporting  these  calculations,  for 
example,  information  provided  by 
materials  suppliers  or  manufacturers,  or 
test  reports. 

(iii)  A  statement  of  the  cause  of  each 
deviation. 

(7)  Deviations:  emission  rate  with 
add-on  controls  option.  If  you  used  the 
emission  rate  with  add-on  controls 
option  and  there  was  a  deviation  from 
an  emission  limitation  (including  any 
periods  when  emissions  bypassed  the 
add-on  control  device  and  were  diverted 
to  the  atmosphere),  the  semiannual 
compliance  report  must  contain  the 
information  in  paragraphs  (a)(7)(i) 
through  (xiv)  of  this  section.  That 
includes  periods  of  startup,  shutdown,  . 
and  malfunction  during  which 
deviations  occurred. 

(i)  The  beginning  and  ending  dates  of 
each  compliance  period  during  which 
the  12-month  organic  HAP  emission  rate 
exceeded  the  applicable  emission  limit 
in  §63.3490. 

(ii)  The  calculations  used  to 
determine  the  12-month  organic  HAP 
emission  rate  for  each  compliance 
period  in  which  a  deviation  occurred. 
You  must  provide  the  calculation  of  the 
total  mass  of  organic  HAP  emissions  for 
the  coatings  and  thiimers  used  each 
month,  using  Equations  1  and  lA 
through  IC  of  §63.3551  and,  if 
applicable,  the  calculation  used  to 
determine  mass  of  organic  HAP  in  waste 
materials  according  to  §  63.3551(e)(4); 
the  calculation  of  the  total  volume  of 
coating  solids  used  each  month,  using 
Equation  2  of  §  63.3551;  the  calculation 
of  the  mass  of  organic  HAP  emission 
reduction  each  month  by  emission 
capture  systems  and  add-on  control 
devices,  using  Equations  1  and  lA 
through  ID  of  §63.3561,  and  Equations 
2,  3,  and  3A  through  3C  of  §  63.3561,  as 
applicable;  the  calculation  of  the  total 
mass  of  organic  HAP  emissions  each 
month,  using  Equation  4  of  §  63.3561; 
and  the  calculation  of  the  12-month 
organic  HAP  emission  rate,  using 
Equation  5  of  §  63.3561.  You  do  not 
need  to  submit  the  background  data 
supporting  these  calculations  (e.g., 
information  provided  by  materials 
suppliers  or  manufactiuers,  or  test 
reports). 

(iii)  The  date  and  time  that  each 
malfunction  started  and  stopped, 
(iv)  A  brief  description  of^tne  CPMS. 
(v)  The  date  of  the  latest  CPMS 
certification  or  audit. 


(vi)  The  date  and  time  that  each 
CPMS  was  inoperative,  except  for  zero 
(low-level)  and  high-level  checks. 

(vii)  The  date,  time,  and  duration  that  • 
each  CPMS  was  out  of  control, 
including  the  information  in 
§  63.8(c)(8). 

(viii)  The  date  and  time  period  of  each 
deviation  from  an  operating  limit  in 
Table  4  to  this  subpart;  date  and  time 
period  of  any  bypass  of  the  add-on 
control  device;  and  whether  each 
deviation  occurred  during  a  period  of 
startup,  shutdown,  or  malfunction  or 
during  another  period. 

(ix)  A  summary  of  the  total  duration 
of  each  deviation  from  an  operating 
limit  in  Table  4  to  this  subpart  and  each 
bypass  of  the  add-on  control  device 
during  the  semiannual  reporting  period 
and  the  total  duration  as  a  percent  of  the 
total  source  operating  time  during  that 
semiannual  reporting  period. 

(x)  A  breakdown  of  the  total  diuation 
of  the  deviations  from  the  operating 
limits  in  Table  4  to  this  subpart  and 
bypasses  of  the  add-on  control  device 
during  the  semiannual  reporting  period 
into  those  that  were  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 

(xi)  A  summary  of  the  total  duration 
of  CPMS  downtime  during  the 
semiannual  reporting  period  and  the 
total  diuation  of  CPMS  downtime  as  a 
percent  of  the  total  source  operating 
time  during  that  semiaimual  reporting 
period. 

(xii)  A  description  of  any  changes  in 
the  CPMS,  coating  operation,  emission 
capture  system,  or  add-on  control 
device  since  the  last  semiannual 
reporting  period. 

(xiii)  For  each  deviation  from  the 
work  practice  standards,  a  description 
of  the  deviation;  the  date  and  time 
period  of  the  deviation;  and  the  actions 
you  took  to  correct  the  deviation. 

(xiv)  A  statement  of  the  cause  of  each 
deviation. 

(8)  Deviations:  control  efficiency/ 
outlet  concentration  option.  If  you  used 
the  control  efficiency/outlet 
concentration  option,  and  there  was  a 
deviation  from  an  emission  limitation 
(including  any  periods  when  emissions 
bypassed  the  add-on  control  device  and 
were  diverted  to  the  atmosphere),  the 
semiannual  compliance  report  must 
contain  the  information  in  paragraphs 
(a)(8)(i)  through  (xii)  of  this  section. 
This  includes  periods  of  startup, 
shutdown,  and  malfunction  during 
which  deviations  occurred. 

(i)  The  date  and  time  that  each 
malfunction  started  and  stopped, 
(ii)  A  brief  description  of  the  CPMS. 


(iii)  The  date  of  the  latest  certification 
or  audit  of  the  CPMS. 

(iv)  The  date  and  time  that  each 
CPMS  was  inoperative,  except  for  zero 
(low-level)  and  high-level  checks. 

(v)  The  date,  time,  and  diuation  that 
each  CPMS  was  out-of-control, 
including  the  information  in 
§  63.8(c)(8). 

(vi)  The  date  and  time  period  of  each 
deviation  from  an  operating  limit  in 
Table  4  of  this  subpart;  date  and  time  of 
any  bypass  of  the  add-on  control  device; 
and  whether  each  deviation  occurred 
during  a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(vii)  A  sununary  of  the  total  duration 
of  each  deviation  from  an  operating 
limit  in  Table  4  of  this  subpart  and  each 
bypass  of  the  add-on  control  device 
during  the  semiannual  reporting  period 
and  the  total  diuation  as  a  percent  of  the 
total  source  operating  time  during  that 
semiannual  reporting  period. 

(viii)  A  breakdown  of  the  total 
dination  of  the  deviations  from  the 
operating  limits  in  Table  4  of  this 
subpart  and  bypasses  of  the  add-on 
control  device  dining  the  semiannual 
reporting  period  into  those  that  were 
due  to  startup,  shutdown,  control 
equipment  problems,  process  problems, 
other  known  causes,  and  other 
unknown  causes. 

(ix)  A  summary  of  the  total  duration 
of  CPMS  downtime  during  the 
semiaimual  reporting  period  and  the 
total  duration  of  CPMS  downtime  as  a 
percent  of  the  total  source  operating 
time  diuing  that  semiaimual  reporting 
period. 

(x)  A  description  of  any  changes  in 
the  CPMS,  coating  operation,  emission 
capture  system,  or  add-on  control 
device  since  the  last  semiannual 
reporting  period. 

(xi)  For  each  deviation  from  the  work 
practice  standards,  a  description  of  the 
deviation;  the  date  and  time  period  of 
the  deviation;  and  the  actions  you  took 
to  correct  the  deviation. 

(xii)  A  statement  of  the  cause  of  each 
deviation. 

(b)  Performance  test  reports.  If  you 
use  the  emission  rate  with  add-on 
controls  option  or  the  control  efficiency/ 
outlet  concentration  option,  you  must 
submit  reports  of  performance  test 
results  for  emission  capture  systems  and 
add-on  control  devices  no  later  than  60 
days  after  completing  the  tests  as 
specified  in  §  63.10(d)(2). 

(c)  Startup,  shutdown,  malfunction 
reports.  If  you  used  the  emission  rate 
with  add-on  controls  option  or  the 
control  efficiency/outlet  concentration 
option  and  you  had  a  startup, 
shutdown,  or  malfunction  during  the 
semiannual  reporting  period,  you  must 
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submit  the  reports  specified  in 
paragraphs  (c)(1)  and  (2)  of  this  section. 

(1)  If  your  actions  were  consistent 
with  your  SSMP,  you  must  include  the 
information  specified  in  §  63.10(d)  in 
the  semiannual  compliance  report 
required  by  paragraph  (a)  of  this  section. 

(2)  If  your  actions  were  not  consistent 
with  your  SSMP,  you  must  submit  an 
immediate  startup,  shutdown,  and 
malfunction  report  as  described  in 
paragraphs  (c)(2)(i)  and  (ii)  of  this 
section. 

(i)  You  must  describe  the  actions 
taken  dining  the  event  in  a  report 
delivered  by  facsimile,  telephone,  or 
other  means  to  the  Administrator  within 
2  working  days  after  starting  actions  that 
are  inconsistent  with  the  plan. 

(ii)  You  must  submit  a  letter  to  the 
Administrator  within  7  working  days 
after  the  end  of  the  event,  imless  you 
have  made  alternative  arrangements 
with  the' Administrator  as  specified  in 
§63.10(d)(5)(ii).  The  letter  must  contain 
the  information  specified  in 
§63.10(d)(5)(ii). 

§  63.3530    What  records  must  I  keep? 

You  must  collect  and  keep  records  of 
the  data  and  information  specified  in 
this  section.  Failure  to  collect  and  keep 
the  records  is  a  deviation  from  the 
applicable  standard. 

(a)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart  and  the 
documentation  supporting  each  - 
notification  and  report. 

(b)  A  ciurent  copy  of  information 
provided  by  materials  suppliers  or 
manufactiners,  such  as  manufacturer's 
formulation  data,  or  test  data  used  to 
determine  the  mass  fraction  of  organic 
HAP  and  density  for  each  coating  and 
thinner  and  the  volume  fraction  of 
coating  solids  for  each  coating.  If  you 
conducted  testing  to  determine  mass 
fraction  of  organic  HAP,  density,  or 
volume  fi^ction  of  coating  solids,  you 
must  keep  a  copy  of  the  complete  test 
report.  If  you  use  information  provided 
to  you  by  the  manufacturer  or  supplier 
of  the  material  that  was  based  on 
testing,  you  must  keep  the  summary 
sheet  of  results  provided  to  you  by  the 
manufacturer  or  supplier.  You  are  not 
required  to  obtain  flie  test  report  or 
other  supporting  dociimentation  fi-om 
the  manufactiner  or  supplier. 

(c)  For  each  compliance  period,  the 
records  specified  in  paragraphs  (c)(1) 
through  (4)  of  this  section. 

(1)  A  record  of  the  coating  operations 
at  which  you  used  each  compliance 
option  and  the  time  periods  (beginning 
and  ending  dates  and  times)  you  used 
each  option. 


(2)  For  the  compliant  material  option, 
a  record  of  the  calculation  of  the  organic 
HAP  content  for  each  coating,  using 
Equation  1  of  §63.3541. 

(3)  For  the  emission  rate  without  add- 
on controls  option,  a  record  of  the 
calculation  of  the  total  mass  of  organic 
HAP  emissions  for  the  coatings  and 
thinners  used  each  month,  using 
Equations  1,  lA  through  IC,  and  2  of 
§63.3551  and,  if  applicable,  the 
calculation  used  to  determine  mass  of 
organic  HAP  in  waste  materials 
according  to  §  63.3551(e)(4);  the 
calculation  of  the  total  voliune  of 
coating  solids  used  each  month,  using 
Equation  2  of  §  63.3551;  and  the 
calculation  of  each  12-month  organic 
HAP  emission  rate,  using  Equation  3  of 
§63.3551. 

(4)  For  the  emission  rate  with  add-on 
controls  option,  records  of  the 
calciUations  specified  in  paragraphs 
(c)(4)(i)  through  (v)  of  this  section. 

(i)  The  calculation  of  the  total  mass  of 
organic  HAP  emissions  for  the  coatings 
and  thiimers  used  each  month,  using 
Equations  1  and  lA  through  IC  of 
§63.3551  and,  if  applicable,  the 
calculation  used  to  determine  mass  of 
organic  HAP  in  waste  materials 
according  to  §  63.3551(e)(4). 

(ii)  The  calculation  of  the  total 
voliune  of  coating  solids  used  each 
month,  using  Equation  2  of  §  63.3551. 

(iii)  The  calculation  of  the  mass  of 
organic  HAP  emission  reduction  by 
emission  capture  systems  and  add-on 
control  devices,  using  Equations  1  and 
1 A  through  ID  of  §  63.3561 ,  and 
Equations  2,3,  and  3 A  through  3C  of 
§63.3561,  as  applicable. 

(iv)  The  calcination  of  the  total  mass 
of  organic  HAP  emissions  each  month, 
using  Equation  4  of  §  63.3561. 

(v)  The  calculation  of  each  12 -month 
organic  HAP  emission  rate,  using 
Equation  5  of  §63.3561. 

(5)  For  the  control  efficiency/outlet 
concentration  option,  records  of  the 
measurements  made  by  the  CPMS  used 
to  demonstrate  compliance.  For  any 
coating  operation(s)  for  which  you  use 
this  option,  you  do  not  have  to  keep  the 
records  specified  in  paragraphs  (d) 
through  (g)  of  this  section. 

(d)  A  record  of  the  name  and  volume 
of  each  coating  and  thinner  used  during 
each  compliance  period. 

(e)  A  record  of  the  mass  fraction  of 
organic  HAP  for  each  coating  and 
thinner  used  during  each  compliance 
period. 

(f)  A  record  of  the  volume  fraction  of 
coating  solids  for  each  coating  used 
during  each  compliance  period. 

(g)  A  record  of  the  density  for  each 
coating  used  during  each  compliance 
period;  and,  if  you  use  either  the 


emission  rate  without  add-on  controls 
or  the  emission  rate  with  add-on 
controls  compliance  option,  the  density 
for  each  thirmer  used  during  each 
compliance  period. 

(h)  If  you  use  an  allowance  in 
Equation  1  of  §63.3551  for  organic  HAP 
contained  in  waste  materials  sent  to  or 
designated  for  shipment  to  a  treatment, 
storage,  and  disposal  facility  (TSDF) 
according  to  §  63.3551(e)(4),  you  must 
keep  records  of  the  information 
specified  in  paragraphs  (h)(1)  through 
(3)  of  this  section. 

(1)  The  name  and  address  of  each 
TSDF  to  which  you  sent  waste  materials 
for  which  you  use  an  allowance  in 
Equation  1  of  §  63.3551,  a  statement  of 
which  subparts  under  40  CFR  parts  262, 
264.  265,  and  266  apply  to  the  facility 
and  the  date  of  each  shipment. 

(2)  Identification  of  the  coating 
operations  producing  waste  materials 
included  in  each  shipment  and  the 
month  or  months  in  which  you  used  the 
allowance  for  these  materials  in 
Equation  1  of  §63.3551. 

(3)  The  methodology  used  in 
accordance  with  §63. 3551(e)(4)  to 
determine  the  total  amount  of  waste 
materials  sent  to  or  the  amount 
collected,  stored,  and  designated  for 
transport  to  a  TSDF  each  month  and  the 
methodology  to  determine  the  mass  of 
organic  HAP  contained  in  these  waste 
materials.  That  must  include  the  sources 
for  all  data  used  in  the  determination, 
methods  used  to  generate  the  data, 
frequency  of  testing  or  monitoring,  and 
supporting  calculations  and 
documentation,  including  the  waste 
manifest  for  each  shipment. 

(i)  [Reserved] 

(j)  You  must  keep  records  of  the  date, 
time,  and  duration  of  each  deviation.  . 

(k)  If  you  use  the  emission  rate  with 
add-on  controls  option  or  the  control 
efficiency/outlet  concentration  option, 
you  must  keep  the  records  specified  in 
paragraphs  (k)(l)  through  (8)  of  this 
section. 

(1)  For  each  deviation,  a  record  of 
whether  the  deviation  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction. 

(2)  The  records  in  §  63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdovirn, 
and  malfunction. 

(3)  The  records  required  to  show 
continuous  compliance  with  each 
operating  limit  specified  in  Table  4  to 
this  subpart  that  applies  to  you. 

(4)  For  each  capture  system  that  is  a 
PTE,  the  data  and  documentation  you 
used  to  support  a  determination  that  the 
capture  system  meets  the  criteria  in 
Method  204  of  appendix  M  to  40  CFR 
part  51  for  a  PTE  and  has  a  capture 
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efficiency  of  100  percent,  as  specified  in 
§  63.3565(a). 

(5)  For  each  capture  system  that  is  not 
a  PT^,  the  data  and  documentation  you 
used  to  determine  capture  efficiency 
according  to  the  requirements  specified 
in  §§  63.3564  and  63.3565(b)  through  (e) 
including  the  records  specified  in 
paragraphs  (k)(5)(i)  through  (iii)  of  this 
section  that  apply  to  you. 

(i)  Records  for  a  liquid-to-uncaptured- 
gas  protocol  using  a  temporary  toted 
enclosure  or  building  enclosure.  Records 
of  the  mass  of  total  volatile  hydrocarbon 
(TVH)  as  measured  by  Method  204A  or 
F  of  appendix  M  to  40  CFR  part  51  for 
each  material  used  in  the  coating 
operation  and  the  total  TVH  for  all 
materials  used  during  each  capture 
efficiency  test  run  including  a  copy  of 
the  test  report.  Records  of  the  mass  of 
TVH  emissions  not  captured  by  the 
capture  system  that  exited  the 
temporary  total  enclosure  (TTE)  or 
building  enclosure  dining  each  capture 
efficiency  test  nm,  as  measured  by 
Method  204D  or  E  of  appendix  M  to  40 
CFR  part  51,  including  a  copy  of  the  test 
report.  Records  dociunenting  that  the 
enclosure  used  for  the  capture  efficiency 
test  met  the  criteria  in  Method  204  of 
appendix  M  to  40  CFR  part  51  for  either 
a  TTE  or  a  building  enclosure. 

(ii)  Records  for  a  gas-to-gas  protocol 
using  a  temporary  total  enclosure  or  a 
building  enclosure.  Records  of  the  mass 
of  TVH  emissions  captured  by  the 
emission  captine  system  as  measined  by 
Method  204B  or  C  of  appendix  M  to  40 
CFR  part  51  at  the  inlet  to  the  add-on 
control  device  including  a  copy  of  the 
test  report.  Records  of  the  mass  of  TVH 
emissions  not  captined  by  the  capture 
system  that  exited  the  TTE  or  building 
enclosure  dining  each  capture  efficiency 
test  run  as  measured  by  Method  204D  or 
E  of  appendix  M  to  40  CFR  part  51 
including  a  copy  of  the  test  report. 
Records  documenting  that  the  enclosure 
used  for  the  capture  efficiency  test  met 
the  criteria  in  Method  204  of  appendix 
M  to  40  CFR  part  51  for  either  a  TTE  or 
a  building  enclosure. 

(iii)  Records  for  an  alternative 
protocol.  Records  needed  to  document  a 
captine  efficiency  determination  using 
an  alternative  method  or  protocol  as 
specified  in  §  63.3565(e)  if  applicable. 

(6)  The  records  specified  in 
paragraphs  (k)(6)(i)  and  (ii)  of  this 
section  for  each  add-on  control  device 
organic  HAP  destruction  or  removal 
efficiency  determination  as  specified  in 
§63.3566  or  §63.3576. 

(il  Records  of  each  add-on  control 
device  performance  test  conducted 
according  to  §  63.3564  or  §  63.3574  and 
§63.3566  or  §63.3576. 


(ii)  Records  of  the  coating  operation 
conditions  during  the  add-on  control 
device  performance  test  showing  that 
the  performance  test  was  conducted 
under  representative  operating 
conditions. 

(7)  Records  of  the  data  and 
calculations  you  used  to  establish  the 
emission  capture  and  add-on  control 
device  operating  limits  as  specified  in 

§  63.3567  or  §  63.3577  and  to  document 
compliance  with  the  operating  limits  as 
specified  in  Table  4  to  this  subpart. 

(8)  A  record  of  the  work  practice  plan 
required  by  §  63.3493  and 
dociunentation  that  you  are  . 
implementing  the  plan  on  a  continuous 

basis. 

§  63.3531     In  what  form  and  for  how  long 
must  I  keep  my  records? 

(a)  Your  records  must  be  kept  in  a 
form  suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1).  Where  appropriate,  the 
records  may  be  maintained  as  electronic 
spreadsheets  or  as  a  database. 

(b)  As  specified  in  §  63.10(b)(1).  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  may 
keep  the  records  off  site  for  the 
remaining  3  years. 

Compliance  Requirements  for  the 
Compliant  Material  Option 

§  63.3540    By  what  date  must  I  conduct  the 
initial  compliance  demonstration? 

You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  in  §  63.3541.  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.3483  and  ends  on  the  last  day  of  the 
12th  month  following  the  compliance 
date.  If  the  compliance  date  occurs  on 
any  day  other  than  the  first  day  of  a 
month,  then  the  initial  compliance 
period  extends  through  the  end  of  that 
month  plus  the  next  12  months.  The 
initial  compliance  demonstration 
includes  the  calculations  according  to 
§63.3541  and  supporting 
documentation  showing  that,  during  the 
initial  compliance  period,  you  used  no 
coating  with  an  organic  HAP  content 
that  exceeded  the  applicable  emission 
limit  in  §  63.3490  and  that  you  used  no 
thinners  that  contained  organic  HAP. 


§  63.3541    How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations? 
You  may  use  the  compliant  material 
option  for  any  individual  coating 
operation,  for  any  group  of  coating 
operations  within  a  subcategory  or 
coating  type  segment,  or  for  all  the 
coating  operations  within  a  subcategory 
or  coating  type  segment.  You  must  use 
either  the  emission  rate  without  add-on 
controls  option,  the  emission  rate  with 
add-on  controls  option,  or  the  control 
efficiency/outlet  concentration  option 
for  any  coating  operation  in  the  affected 
source  for  which  you  do  not  use  that 
option.  To  demonstrate  initial 
compliance  using  the  compliant 
material  option,  the  coating  operation  or 
group  of  coating  operations  must  use  no 
coating  with  an  organic  HAP  content 
that  exceeds  the  applicable  emission 
limit  in  §  63.3490  and  must  use  no 
thinner  that  contains  organic  HAP  as 
determined  according  to  this  section. 
Any  coating  operation  for  which  you 
use  the  compliant  material  option  is  not 
required  to  meet  the  operating  limits  or 
work  practice  standards  required  in 
§§63.3492  and  63.3493,  respectively. 
You  must  conduct  a  separate  initial 
compliance  demonstration  for  each  one 
and  two-piece  draw  and  iron  can  body 
coating,  sheet  coating,  three-piece  can 
body  assembly  coating,  and  end  lining 
affected  source.  You  must  meet  all  the 
requirements  of  this  section  for  the 
coating  operation  or  group  of  coating 
operations  using  this  option.  Use  the 
procedures  in  this  section  on  each 
coating  and  thiimer  in  the  condition  it 
is  in  when  it  is  received  from  its 
manufacturer  or  supplier  and  prior  to 
any  alteration  (e.g.,  mixing  or  thinning). 
Do  not  include  any  coatings  or  thiimers 
used  on  coating  operations  for  which 
you  use  the  emission  rate  without  add- 
on controls  option,  the  emission  rate 
with  add-on  controls  option,  or  the 
control  efficiency/outlet  concentration 
option.  You  do  not  need  to  redetermine 
the  HAP  content  of  coatings  or  thinners 
that  have  been  reclaimed  onsite  and 
reused  in  the  coating  operation(s)  for 
which  you  use  the  compliant  material 
option,  provided  these  materials  in  their 
condition  as  received  were 
demonstrated  to  comply  with  the 
compliant  material  option. 

(a)  Determine  the  mass  fraction  of 
organic  HAP  for  each  material  used. 
You  must  determine  the  mass  fraction  of 
organic  HAP  for  each  coating  and 
thinner  used  during  the  compliance 
period  by  using  one  of  the  options  in 
paragraphs  (a)(1)  through  (5)  of  this 
section. 

(1)  Method  31 1  (appendix  A  to  40 
CFR  part  63).  You  may  use  Method  311 
for  determining  the  mass  fraction  of 
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organic  HAP.  Use  the  procedures 
specified  in  paragraphs  (a)(l){i)  and  (ii) 
of  this  section  when  performing  a 
Method  311  test. 

(i)  Count  each  orgemic  HAP  that  is 
measured  to  be  present  at  0.1  percent  by 
mass  or  more  for  Occupational  Safety 
and  Health  Administration  (OSHA)- 
defined  carcinogens  as  specified  in  29 
CFR  1910.1200(d)(4)  and  at  1.0  percent 
by  mass  or  more  for  other  compounds. 
For  example,  if  toluene  (not  an  OSHA 
carqinogen)  is  measured  to  be  0.5 
percent  of  the  material  by  mass,  you  do 
not  have  to  count  it.  Express  the  mass 
fraction  of  each  organic  HAP  you  count 
as  a  value  truncated  to  four  places  after 
the  decimal  point  (for  example,  0.3791). 

(ii)  Calculate  the  total  mass  fraction  of 
organic  HAP  in  the  test  material  by 
adding  up  the  individual  organic  HAP 
mass  fractions  and  truncating  the  result 
to  three  places  after  the  decimal  point 
({(X  example,  0.763). 

(2)  Method  24  {Appendix  A  to  40  CFR 
Part  60).  For  coatings,  you  may  use 
Method  24  to  determine  the  mass 
fraction  of  nonaqueous  volatile  matter 
and  use  that  value  as  a  substitute  for 
mass  fraction  of  organic  HAP. 

(3)  Alternative  method.  You  may  use 
an  alternative  test  method  for 
determining  the  mass  fraction  of  organic 
HAP  once  the  Administrator  has 
approved  it.  You  must  follow  the 
procedine  in  §  63.7(f)  to  submit  an 
alternative  test  method  for  approval. 

(4)  Information  from  the  supplier  or 
manufacturer  of  the  material.  You  may 
rely  on  information  other  than  that 
generated  by  the  test  methods  specified 
in  paragraphs  (a)(1)  through  (3)  of  this 
section,  such  as  manufacturer's 
formulation  data,  if  it  represents  each 
organic  HAP  that  is  present  at  0.1 
percent  by  mass  or  more  for  OSHA- 
defined  carcinogens  as  specified  in  29 
CFR  1910.1200(d)(4)  and  at  1.0  percent 
by  mass  or  more  for  other  compounds. 
For  example,  if  toluene  (not  an  OSHA 
carcinogen)  is  0.5  percent  of  the 
material  by  mass,  you  do  not  have  to 
count  it.  If  there  is  a  disagreement 
between  such  information  and  results  of 
a  test  conducted  according  to 
paragraphs  (a)(1)  through  (3)  of  this 
section,  then  the  test  method  results 
will  take  precedence. 

(5)  Solvent  blends.  Solvent  blends 
may  be  listed  as  single  components  for 
some  materials  in  data  provided  by 
manufacturers  or  suppliers.  Solvent 
blends  may  contain  organic  HAP  which 
must  be  counted  toward  the  total 
organic  HAP  mass  fraction  of  the 
materials.  When  test  data  and 
manufacturer's  data  for  solvent  blends 
are  not  available,  you  may  use  the 
default  values  for  the  mass  fraction  of 


organic  HAP  in  those  solvent  blends 
listed  in  Table  6  or  7  to  this  subpart.  If 
you  use  the  tables,  you  must  use  the 
values  in  Table  6  to  this  subpart  for  all 
solvent  blends  that  match  Table  6 
enfries,  and  you  may  only  use  Table  7 
to  this  subpart  if  the  solvent  blends  in 
the  materials  you  use  do  not  match  any 
of  the  solvent  blends  in  Table  6  and  you 
only  know  whether  the  blend  is 
aliphatic  or  aromatic.  However,  if  the 
results  of  a  Method  31 1  (40  CFR  part  63, 
appendix  A)  test  indicate  higher  values 
than  those  listed  on  Table  6  or  7  to  this 
subpart,  the  Method  311  (40  CFR  part 
63,  appendix  A)  results  will  take 
precedence. 

(b)  Determine  the  volume  fraction  of 
coating  solids  for  each  coating.  You 
must  determine  the  volume  fraction  of 
coating  solids  (liters  of  coating  solids 
per  liter  of  coating)  for  each  coating 
used  during  the  compliance  period  by  a 
test  or  by  information  provided  by  the 
supplier  or  the  manufacturer  of  the 
material  as  specified  in  paragraphs 
(b)(1)  and  (2)  of  this  section.  If  test 
results  obtained  according  to  paragraph 
(b)(1)  of  this  section  do  not  agree  with 
the  information  obtained  under 
paragraph  (b)(2)  of  this  section,  the  test 
results  will  take  precedence. 

(1)  ASTM  Method  D2697-86 
(Reapproved  1998)  orD6093-97.  Ydu 
may  use  ASTM  Method  D2697-66 
(Reapproved  1998)  or  D6093-97  to 
determine  the  volume  fraction  of 
coating  solids  for  each  coating.  Divide 
the  nonvolatile  volume  percent  obtained 
with  the  methods  by  100  to  calculate 
volume  fraction  of  coating  solids. 

(2)  Information  from  the  supplier  or 
manufacturer  of  the  material.  You  may 
obtain  the  volume  fraction  of  coating 
solids  for  each  coating  from  the  supplier 
or  manufacturer. 

(c)  Determine  the  density  of  each 
coating.  Determine  the  density  of  each 
coating  used  during  the  compliance 
period  from  test  results  using  ASTM 
Method  D1475-98  or  information  from 
the  supplier  or  manufacturer  of  the 
material.  If  there  is  disagreement 
between  ASTM  Method  D1475-98  test 
results  and  the  supplier's  or 
manufactvuer's  information,  the  test 
results  will  take  precedence. 

(d)  Calculate  the  organic  HAP  content 
of  each  coating.  Calculate  the  organic 
HAP  content,  kg  organic  HAP  per  liter 
coating  solids,  of  each  coating  used 
diuing  the  compliance  period,  using 
Equation  1  of  this  section. 


Hc  = 


Vs 


(Eq.  1) 


Where: 


R.  =  organic  HAP  content  of  the  coating, 
kg  organic  HAP  per  liter  coating 
solids. 

Dc  =  density  of  coating,  kg  coating  per 
liter  coating,  determined  according 
to  paragraph  (c)  of  this  section. 

Wc  =  mass  fraction  of  organic  HAP  in 
the  coating,  kg  organic  HAP  per  kg 
coating,  determined  according  to 
paragraph  (a)  of  this  section. 

Vs  =  volume  fraction  of  coating  solids, 
liter  coating  solids  per  liter  coating, 
determined  according  to  paragraph 
(b)  of  this  section. 

(e)  Compliance  demonstration.  The 
organic  HAP  content  for  each  coating 
used  during  the  initial  compliance 
period,  determined  using  Equation  1  of 
this  section,  must  be  less  than  or  equal 
to  the  applicable  emission  limit  in 
§  63.3490  and  each  thinner  used  during 
the  initial  compliance  period  must 
contain  no  organic  HAP,  determined 
according  to  paragraph  (a)  of  this 
section.  You  must  keep  all  records 
required  by  §§  63.3530  and  63.3531.  As 
part  of  the  Notification  of  Compliance 
Status  required  in  §63.3510,  you  must 
identify  the  coating  operation(s)  for 
which  you  used  the  compliant  material 
option  and  submit  a  statement  that  the 
coating  operation(s)  was  (were)  in 
compliance  with  the  emission 
limitations  during  the  initial 
compliance  period  because  you  used  no 
coatings  for  which  the  organic  HAP 
content  exceeded  the  applicable 
emission  limit  in  §  63.3490  and  you 
used  no  thinners  that  contained  organic 
HAP,  determined  according  to 
paragraph  (a)  of  this  section. 

§63.3542    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations? 

(a)  For  each  compliance  period,  to 
demonstrate  continuous  compliance, 
you  must  useno  coating  for  which  the 
organic  HAP  content,  determined  using 
Equation  1  of  §63.3541,  exceeds  the 
applicable  emission  limit  in  §  63.3490 
and  use  no  thinner  that  contains  organic 
HAP,  determined  according  to 

§  63.3541(a).  A  compliance  period 
consists  of  12  months.  Each  month  after 
the  end  of  the  initial  compliance  period 
described  in  §  63.3540  is  the  end  of  a 
compliance  period  consisting  of  that 
month  and  the  preceding  11  months. 

(b)  If  you  choose  to  comply  with  the 
emission  limitations  by  using  the 
compliant  material  option,  the  use  of 
any  coating  or  thinner  that  does  not 
meet  the  criteria  specified  in  paragraph 
(a)  of  this  section  is  a  deviation  from  the 
emission  limitations  that  must  be 
reported  as  specified  in  §§  63.3510(b)(6) 
and  63.3520(a)(5). 
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(c)  As  part  of  each  semiannual 
compliance  report  required  by 
§63.3520,  you  must  identify  the  coating 
operation{s)  for  which  you  used  the 
compliant  material  option.  If  there  were 
no  deviations  from  the  emission 
limitations  in  §63.3490,  submit  a 
statement  that  the  coating  operation(s) 
was  (were)  in  compliemce  with  the 
emission  limitations  during  the 
reporting  period  because  you  used  no 
coating  for  which  the  organic  HAP 
content  exceeded  the  applicable 
emission  limit  in  §  63.3490  and  you 
used  no  thinner  or  cleaning  material 
that  contained  organic  HAP,  determined 
according  to  §63. 3541(a). 

(d)  You  must  maintain  records  as 
specified  in  §§63.3530  and  63.3531. 

Compliance  Requirements  for  the 
Emission  Rate  Without  Add-On 
Controls  Option 

§  63.3550    By  what  date  must  I  conduct  the 
initial  compliance  demonstration? 

You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §63.3551.  The  initial 
^compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.3483  and  ends  on  the  last  day  of  the 
12th  month  following  the  compliance 
date.  If  the  compliance  date  occurs  on 
any  day  other  than  the  first  day  of  a 
month,  then  the  initial  compliance 
period  extends  through  the  end  of  that 
month  plus  the  next  12  months.  You 
must  determine  the  mass  of  organic 
HAP  emissions  and  volume  of  coating 
solids  used  each  month  and  then 
calculate  a  12-month  organic  HAP 
emission  rate  at  the  end  of  the  initial  12- 
month  compliance  period.  The  initial 
compliance  demonstration  includes  the 
calculations  according  to  §63.3551  and 
supporting  documentation  showing 
that,  during  the  initial  compliance 
period,  the  organic  HAP  emission  rate 
was  equal  to  or  less  than  the  applicable 
emission  limit  in  §63.3490. 

§  63.3551     How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations? 

You  may  use  the  emission  rate 
without  add-on  controls  option  for  any 
coating  operation,  for  any  group  of 
coating  operations  within  a  subcategory 
or  coating  type  segment,  or  for  all  of  the 
coating  operations  within  a  subcategory 
or  coating  type  segment.  You  must  use 
either  the  compliant  material  option,  the 
emission  rate  with  add-on  controls 
option,  or  the  control  efficiency/outlet 
concentration  option  for  any  coating 
operation  in  the  affected  soiu-ce  for 
which  you  do  not  use  this  option.  If  you 
use  the  alternative  overall  emission 
limit  for  a  subcategory  according  to 


paragraph  (i)  of  this  section  to 
demonstrate  compliance,  however,  you 
must  include  all  coating  operations  in 
all  coating  type  segments  in  the 
subcategory  to  determine  compliance 
with  the  overall  limit.  To  demonstrate 
initial  compliance  using  the  emission 
rate  without  add-on  controls  option,  the 
coating  operation  or  group  of  coating 
operations  must  meet  the  applicable 
emission  limit  in  §  63.3490,  but  is  not 
required  to  meet  the  operating  limits  or 
work  practice  standards  in  §§63.3492 
and  63.3493,  respectively.  You  must 
conduct  a  separate  initial  compliance 
demonstration  for  each  one  and  two- 
piece  draw  and  iron  can  body  coating, 
sheet  coating,  three-piece  can  body 
assembly  coating,  and  end  lining 
affected  source.  You  must  meet  all  the 
requirements  of  this  section  to 
demonstrate  initial  compliance  with  the 
applicable  emission  limit  in  §  63.3490 
for  the  coating  operation(s).  When 
calculating  the  organic  HAP  emission 
rate  according  to  this  section,  do  not 
include  any  coatings  or  thinners  used 
on  coating  operations  for  which  you  use 
the  compliant  material  option,  the 
emission  rate  with  add-on  controls 
option,  or  the  control  efficiency/outlet 
concentration  option  or  coating 
operations  in  a  different  affected  source 
in  a  different  subcategory.  Use  the 
procedures  in  this  section  on  each 
coating  and  thinner  in  the  condition  it 
is  in  when  it  is  received  from  its 
manufacturer  or  supplier  and  prior  to 
any  alteration  (e.g.,  mixing  or  thiiming). 
You  do  not  need  to  redetermine  the 
mass  of  organic  HAP  in  coatings  or 
thinners  that  have  been  reclaimed  onsite 
and  reused  in  the  coating  operation(s) 
for  which  you  use  the  emission  rate 
without  add-on  controls  option. 

(a)  Determine  the  mass  fraction  of 
organic  HAP  for  each  material. 
Determine  the  mass  fraction  of  organic 
HAP  for  each  coating  and  thinner  used 
during  each  month  according  to  the 
requirements  in  §  63.3541(a). 

(b)  Determine  the  volume  fraction  of 
coating  solids  for  each  coating. 
Determine  the  volume  fraction  of 
coating  solids  for  each  coating  used 
during  each  month  according  to  the 
requirements  in  §  63.3541(b). 

(c)  Determine  the  density  of  each 
material.  Determine  the  density  of  each 
coating  and  thinner  used  during  each 
month  from  test  results  using  ASTM 
Method  D1475-98,  information  from  the 
supplier  or  manufacturer  of  the 
material,  or  reference  sources  providing 
density  or  specific  gravity  data  for  pure 
materials.  If  there  is  disagreement 
between  ASTM  Method  D1475-98  test 
results  and  such  other  information 


sources,  the  test  results  will  take  . 
precedence. 

(d)  Determine  the  volume  of  each 
material  used.  Determine  the  volume 
(liters)  of  each  coating  and  thinner  used 
diu-ing  each  month  by  measurement  or- 
usage  records. 

(e)  Calculate  the  mass  of  organic  HAP 
emissions.  The  mass  of  organic  HAP 
emissions  is  the  combined  mass  of 
organic  HAP  contained  in  all  coatings 
and  thinners  used  during  each  month 
minus  the  organic  HAP  in  certain  waste 
materials.  Calculate  it  using  Equation  1 
of  this  section. 

H,  =A-hB-R^         (Eq.  1) 

Where: 

He  =  total  mass  of  organic  HAP 

emissions  during  the  month,  kg. 

A  =  total  mass  of  organic  HAP  in  the 
coatings  used  during  the  month,  kg, 
as  calculated  in  Equation,  1 A  of  this 
section. 

B  =  total  mass  of  organic  HAP  in  the 
thinners  used  during  the  month,  kg, 
as  calculated  in  Equation  IB  of  this 
section. 

Rw  =  total  mass  of  organic  HAP  in  waste 
materials  sent  or  designated  for 
shipment  to  a  hazardous  waste 
TSDF  for  treatment  or  disposal 
during  the  month,  kg,  determined 
according  to  paragraph  (e)(4)  of  this 
section.  (You  may  assign  a  value  of 
zero  to  Rw  if  you  do  not  wish  to  use 
this  allowance.) 

(1)  Calculate  the  mass  of  organic  HAP 
in  the  coatings  used  during  the  month, 
using  Equation  lA  of  this  section. 

m 

A  =  I(Volc.iXDc..)(We,)        (Eq.  lA) 

i=l 

Where: 

A  =  total  mass  of  organic  HAP  in  the 

coatings  used  during  the  month,  kg. 
VoU.i  =  total  volume  of  coating,  i,  used 

during  the  month,  liters. 
Dei  =  density  of  coating,  i,  kg  coating  per 

liter  coating. 
Wc,  =  mass  fraction  of  organic  HAP  in 

coating,  i,  kg  organic  HAP  per  kg 

coating, 
m  =  number  of  different  coatings  used 

diuring  the  month. 

(2)  Calculate  the  mass  of  organic  HAP 
in  the  thinners  used  during  the  month 
using  Equation  IB  of  this  section. 

j=l 

Where: 

B  =  total  mass  of  organic  HAP  in  the 

thinners  used  during  the  month,  kg. 
Vol,.j  =  total  volume  of  thinner,  j,  used 

during  the  month,  liters. 
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D(j  ~  density  of  thinner,  j,  kg  per  liter. 
W,j  s  mass  fraction  of  organic  HAP  in 
thinner,  j,  kg  organic  HAP  per  kg 
thinner, 
n  =  niunber  of  different  thinners  used 
during  the  month. 

(3)  If  you  choose  to  accoimt  for  the 
mass  of  organic  HAP  contained  in  waste 
materials  sent  or  designated  for 
shipment  to  a  hazardous  waste  TSDF  in 
Equation  1  of  this  section,  then  you 
must  determine  it  according  to 
paragraphs  (e)(3){i)  through  (iv)  of  this 
section. 

(i)  You  may  include  in  the 
determination  only  waste  materials  that 
are  generated  by  coating  operations  for 
which  you  use  Equation  1  of  this  section 
and  that  will  be  treated  or  disposed  of 
by  a  facility  regulated  as  a  TSDF  under 
40  CFR  part  262,  264,  265,  or  266.  The 
TSDF  may  be  either  off-site  or  on-site. 
You  may  not  include  organic  HAP 
contained  in  wastewater. 

(ii)  You  must  determine  either  the 
amount  of  the  waste  materials  sent  to  a 
TSDF  during  the  month  or  the  amount 
collected  and  stored  during  the  month 
and  designated  for  future  transport  to  a 
TSDF.  Do  not  include  in  yoxur 
determination  any  waste  materials  sent 
to  a  TSDF  during  a  month  if  you  have 
already  included  them  in  the  amount 
collected  and  stored  during  that  month 
or  a  previous  month. 

(iii)  Determine  the  total  mass  of 
organic  HAP  contained  in  the  waste 
materials  specified  in  paragraph 
(e)(4)(ii)  of  this  section. 

(iv)  You  must  document  the 
methodology  you  used  to  determine  the 
amount  of  waste  materials  and  the  total 
mass  of  organic  HAP  they  contain  as 
required  in  §  63.3530(h).  To  the  extent 
that  waste  manifests  include  this 
information,  they  may  be  used  as  part  of 
the  documentation  of  the  amount  of 
waste  materials  and  mass  of  organic 
HAP  contained  in  them. 

(fl  Calculate  the  total  volume  of 
coating  solids  used.  Determine  the  total 
volume  of  coating  solids  used  which  is 
the  combined  volume  of  coating  solids 
for  all  the  coatings  used  during  each 
month,  using  Equation  2  of  this  section. 

m 

Vs.=S(Vol,,iXVs.i)        (Eq.  2) 

i=l 

Where: 

Vsi  =  total  volume  of  coating  solids  used 

during  the  month,  liters. 
Vole,  =  toted  volume  of  coating,  i,  used 

during  the  month,  liters. 
Vs.i  =  volume  fraction  of  coating  solids 
for  coating,  i,  liter  solids  per  liter 
j  coating,  determined  according  to 
:  §  63.3541(b). 


m  =  number  of  coatings  used  during  the 
month. 

(g)  Calculate  the  organic  HAP 
emission  rate.  Calculate  the  organic 
HAP  emission  rate  for  the  12-month 
compliance  period,  kg  organic  HAP  per 
liter  coating  solids  used,  using  Equation 
3  of  this  section. 


12 


IH, 


H„=-^T—        (Eq.  3) 

y=l 

VWiere:     • 

Hyr  =  organic  HAP  emission  rate  for  the 
12-month  compliance  period,  kg 
organic  HAP  per  liter  coating  solids. 
He  =  total  mass  of  organic  HAP 

emissions,  kg,  from  all  materials 
used  during  month,  y,  as  calculated 
by  Equation  1  of  this  section. 
Vsi  =  total  volume  of  coating  solids, 
liters,  used  during  month,  y,  as 
calculated  by  Equation  2  of  this 
section, 
y  =  identifier  for  months. 

(h)  Compliance  demonstration.  The 
organic  HAP  emission  rate  for  the  initial 
12-month  compliance  period,  Hyr,  must 
be  less  than  or  equal  to  the  applicable 
emission  limit  in  §  63.3490.  You  must 
keep  all  records  as  required  by 
§§63.3530  and  63.3531.  As  part  of  the 
Notification  of  Compliance  Status 
required  by  §  63.3510,  you  must  identify 
the  coating  operation(s)  for  which  you 
used. the  emission  rate  without  add-on 
controls  option  and  submit  a  statement 
that  the  coating  operation(s)  was  (were) 
in  compliance  with  the  emission 
limitations  during  the  initial 
compliance  period  because  the  organic 
HAP  emission  rate  was  less  than  or 
equal  to  the  applicable  emission  limit  in 
§  63.3490,  determined  according  to  this 
section. 

(i)  Alternative  calculation  of  overall 
subcategory  emission  limit  (OSEL). 
Alternatively,  if  your  affected  source 
applies  coatings  in  more  than  one 
coating  type  segment  within  a 
subcategory,  you  may  calculate  an 
overall  HAP  emission  limit  for  the 
subcategory  using  Equation  4  of  this 
section.  If  you  use  this  approach,  you 
must  limit  organic  HAP  emissions  to  the 
atmosphere  to  the  OSEL  specified  by 
Equation  4  of  this  section  during  each 
12-month  compliance  period. 

-  OSEL  =  ^ (Eq.  4) 


Iv, 


i=l 


Where: 

OSEL  =  total  allowable  organic  HAP  in 
kg  HAP/liter  coating  solids  (pound 
(lb)  HAP/gal  solids)  that  can  be 
emitted  to  the  atmosphere  from  all 
coating  tyjJe  segments  in  the 
subcategory. 
Li  =  HAP  emission  limit  for  coating  type 
segment  i  from  Table  1  for  a  new  or 
reconstructed  source  or  Table  2  for 
an  existing  source,  kg  HAP/liter 
coating  solids  (lb  HAP/gal  solids). 
Vi  =  total  volume  of  coating  solids  in 
liters  (gal)  for  all  coatings  in  coating 
type  segment  i  used  during  the  12- 
month  compliance  period, 
n  =  niunber  of  coating  type  segments 
within  one  subcategory  being  used 
at  the  affected  source. 
You  must  use  the  OSEL  determined 
by  Equation  4  throughout  the  12-month 
compliance  period  and  may  not  switch 
between  compliance  with  individual 
coating  type  limits  and  an  OSEL.  You 
may  not  include  coatings  in  different 
subcategories  in  determining  your  OSEL 
by  this  approach.  You  must  keep  all 
records  as  required  by  §§  63.3530  and 
63.3531.  As  part  of  the  Notification  of 
Compliance  Status  required  by 
§63.3510,  you  must  identify  the 
subcategory  for  which  you  used  a 
calculated  OSEL  and  submit  a  statement 
that  the  coating  operation(s)  was  (were) 
in  compliance  with  the  emission 
limitations  during  the  initial 
compliance  period  because  the  organic 
HAP  emission  rate  for  the  subcategory 
was  less  than  or  equal  to  the  OSEL 
determined  according  to  this  section. 

§63.3552    How  do  I  demonstrate    *> 
continuous  compliance  witti  the  emission 
limitations? 

(a)  To  demonstrate  continuous 
compliance,  the  organic  HAP  emission 
rate  for  each  compliance  period, 
determined  according  to  §  63.3551(a) 
through  (g),  must  be  less  than  or  equal 
to  the  applicable  emission  limit  in 
§63.3490.  Alternatively,  if  you  calculate 
an  OSEL  for  all  coating  type  segments 
within  a  subcategory  according  to 
§  63.3551(i).  the  organic  HAP  emission 
rate  for  the  subcategory  for  each 
compliance  period  must  be  less  than  or 
equal  to  the  calculated  OSEL.  You  must 
use  the  calculated  OSEL  throughout 
each  compliance  period.  A  compliance 
period  consists  of  12  months.  Each 
month  after  the  end  of  the  initial 
compliance  period  described  in 
§  63.3550  is  the  end  of  a  compliance 
period  consisting  of  that  month  and  the 
preceding  11  months.  You  must  perform 
the  calculations  in  §  63.4551(a)  through 
(g)  on  a  monthly  basis  using  data  from 
the  previous  12  months  of  operation. 
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(b)  If  the  organic  HAP  emission  rate 
for  any  12-month  compliance  period 
exceeded  the  applicable  emission  limit 
in  §  63.3490  or  the  OSEL  calculated 
according  to  §  63.3551(1),  this  is  a 
deviation  from  the  emission  limitations 
for  that  compliance  period  and  must  be 
reported  as  specified  in  §§  63.3510(c)(6) 
and  63.3520(a)(6). 

(c)  As  part  of  each  semiannual 
compliance  report  required  by 
§63.3520,  you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
emission  rate  without  add-on  controls 
option.  If  there  were  no  deviations  from 
the  emission  limitations,  you  must 
submit  a  statement  that  the  coating 
operation(s)  was  (were)  in  compliance 
with  the  emission  limitations  during  the 
reporting  period  because  the  organic 
HAP  emission  rate  for  each  compliance 
period  was  less  than  or  equal  to  the 
applicable  emission  limit  in  §  63.3490 
determined  according  to  §  63.3551(a) 
through  (g),  or  using  the  OSEL 
calculated  according  to  §63.3551(1). 

(d)  You  must  maintain  records  as 
specified  in  §§  63.3530  and  63.3531. 

Compliance  Requirements  for  the 
Emission  Rate  With  Add-On  Controls 
Option 

§  63.3560    By  wliat  date  must  I  conduct 
performance  tests  and  other  initial 
compliance  demonstrations? 

(a)  New  and  reconstructed  affected 
sources.  For  a  new  or  reconstructed 
affected  source,  you  must  meet  the 
requirements  of  paragraphs  (a)(1) 
through  (4)  of  this  section. 

(1)  All  emission  capture  systems,  add- 
on control  devices,  and  CPMS  must  be 
installed  and  operating  no  later  than  the 
applicable  compliance  date  specified  in 
§  63.3483.  Except  for  solvent  recovery 
systems  for  which  you  conduct  liquid- 
liquid  material  balances  according  to 

§  63.3561(j),  you  must  conduct  a 
performance  test  of  each  capture  system 
and  add-on  control  device  according  to 
§§63.3564,  63.3565,  and  63.3566  and 
establish  the  operating  limits  required 
by  §  63.3492  no  later  than  180  days  after 
the  applicable  compliance  date 
specified  in  §  63.3483.  For  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances 
according  to  §  63.3561(j),  you  must 
initiate  the  first  material  balance  no 
later  than  the  applicable  compliance 
date  specified  in  §63.3483. 

(2)  You  must  develop  and  begin 
implementing  the  work  practice  plan 
required  by  §  63.3493  no  later  than  the 
compliance  date  specified  in  §63.3483. 

(3)  You  must  complete  the  initial 

-  compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §  63.3561.  The  initial 


compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.3483  and  ends  on  the  last  day  of  the 
12th  month  following  the  compliance 
date.  If  the  compliance  date  occurs  on 
any  day  other  than  the  first  day  of  a 
month,  then  the  initial  compliance 
period  extends  through  the  end  of  that 
month  plus  the  next  12  months.  You 
must  determine  the  mass  of  organic 
HAP  emissions  and  volume  of  coating 
solids  used  each  month  and  then 
calculate  a  12-month  organic  HAP 
emission  rate  at  the  end  of  the  initial  12- 
month  compliance  period.  The  initial 
compliance  demonstration  includes  the 
results  of  emission  capture  system  and 
add-on  control  device  performance  tests 
conducted  according  to  §§63.3564, 
63.3565,  and  63.3566.  results  of  liquid- 
liquid  material  balances  conducted 
according  to  §63.3561(j),  calculations 
according  to  §63.3561  and  supporting 
documentation  showing  that,  during  the 
initial  compliance  period,  the  organic 
HAP  emission  rate  was  equal  to  or  less 
than  the  emission  limit  in  §  63.3490(a), 
the  operating  limits  established  during 
the  performance  tests  and  the  results  of 
the  continuous  parameter  monitoring 
required  by  §  63.3568,  and 
documentation  of  whether  you 
developed  and  implemented  the  work 
practice  plan  required  by  §63.3493. 

(4)  You  do  not  need  to  comply  with 
the  operating  limits  for  the  emission 
captm-e  system  and  add-on  control 
device  required  by  §  63.3492  until  after 
you  have  completed  the  performance 
tests  specified  in  paragraph  (a)(1)  of  this 
section.  Instead,  you  must  maintain  a 
log  detailing  the  operation  and 
maintenance  of  the  emission  captiue 
system,  add-on  control  device,  and 
continuous  parameter  monitors  during 
the  period  between  the  compliance  date 
and  the  performance  test.  You  must 
begin  complying  with  the  operating 
limits  for  your  affected  source  on  the 
date  you  complete  the  performance  tests 
specified  in  paragraph  (a)(1)  of  this 
section.  The  requirements  in  this 
paragraph  do  not  apply  to  solvent 
recovery  systems  for  which  you  conduct 
liquid-liquid  material  balances 
according  to  the  requirements  in 
§63.3561(j). 

(b)  Existing  affected  sources.  For  an 
existing  affected  som-ce,  you  must  meet 
the  requirements  of  paragraphs  (b)(1) 
through  (3)  of  this  section. 

(1)  All  emission  capture  systems,  add- 
on control  devices,  and  CPMS  must  be 
installed  and  operating  no  later  than  the 
applicable  compliance  date  specified  in 
§  63.3483.  Except  for  solvent  recovery 
systems  for  which  you  conduct  liquid- 
liquid  material  balances  according  to 
§  63.3561(j),  you  must  conduct  a 


performance  test  of  each  capture  system 
and  add-on  control  device  according  to 
the  procedures  in  §§  63.3564,  63.3565, 
and  63.3566  and  establish  the  operating 
limits  required  by  §  63.3492  no  later 
than  the  compliance  date  specified  in 
§63.3483.  For  a  solvent  recovery  system 
for  which  you  conduct  liquid-liquid 
material  balances  according  to 
§  63.3561()).  you  must  initiate  the  first 
material  balance  no  later  than  the 
compliance  date  specified  in  §63.3483. 

(2)  You  must  develop  and  begin 
implementing  the  work  practice  plan 
required  by  §  63.3493  no  later  than  the 
compliance  date  specified  in  §  63.3483. 

(3)  You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §  63.3561.  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.3483  and  ends  on  the  last  day  of  the 
12th  month  following  the  compliance 
date.  If  the  compliance  date  occiu'S  on 
any  day  other  than  the  first  day  of  a 
month,  then  the  initial  compliance 
period  extends  through  the  end  of  that 
month  plus  the  next  12  months.  You 
must  determine  the  mass  of  organic 
HAP  emissions  and  volume  of  coating 
solids  used  each  month  and  then 
calculate  a  12-month  organic  HAP 
emission  rate  at  the  end  of  the  initial  12- 
month  compliance  period.  The  initial 
compliance  demonstration  includes  the 
results  of  emission  capture  system  and 
add-on  control  device  performance  tests 
conducted  according  to  §§  63.3564, 
63.3565,  and  63.3566,  results  of  liquid- 
liquid  material  balances  conducted 
according  to  §63.3561(j).  calculations 
according  to  §  63.3561  and  supporting 
documentation  showing  that  dining  the 
initial  compliance  period  the  organic 
HAP  emission  rate  was  equal  to  or  less 
than  the  emission  limit  in  §  63.3490(b), 
the  operating  limits  established  dining 
the  performance  tests  and  the  results  of 
the  continuous  parameter  monitoring 
required  by  §63.3568,  and 
documentation  of  whether  you 
developed  and  implemented  the  work 
practice  plan  required  by  §  63.3493. 

§  63.3561 '   How  do  I  demonstrate  initial 
compliance? 

(a)  You  may  use  the  emission  rate 
with  add-on  controls  option  for  any 
coating  operation,  for  any  group  of 
coating  operations  within  a  subcategory 
or  coating  type  segment,  or  for  all  of  the 
coating  operations  within  a  subcategory 
or  coating  type  segment.  You  may 
include  both  controlled  and 
imcontroUed  coating  operations  in  a 
group  for  which  you  use  this  option. 
You  must  use  either  the  compliant 
material  option,  the  emission  rate 
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without  add-on  controls  option,  or  the 
control  efficiency/outlet  concentration 
option  for  any  coating  operation  in  the 
afi'ected  source  for  which  you  do  not  use 
the  emission  rate  with  add-on  controls 
option.  To  demonstrate  initial 
compliance,  the  coating  operation{s)  for 
which  you  use  the  emission  rate  with 
add-on  controls  option  must  meet  the 
applicable  emission  limitations  in 
§63.3490.  You  must  conduct  a  separate 
initial  compliance  demonstration  for 
each  one  and  two-piece  draw  and  iron 
can  body  coating,  sheet  coating,  three- 
piece  can  body  assembly  coating,  and 
end  lining  affected  source.  You  must 
meet  all  the  requirements  of  this  section 
to  demonstrate  initial  compliance  with 
the  emission  limitations.  When 
calculating  the  organic  HAP  emission 
rate  according  to  this  section,  do  not 
include  any  coatings  or  thinners  used 
on  coating  operations  for  which  you  use 
the  compliant  material  option,  the 
emission  rate  without  add-on  controls 
option,  or  the  control  efficiency/outlet 
concentration  option.  You  do  not  need 
to  redetermine  the  mass  of  organic  HAP 
in  coatings  or  thinners  that  have  been 
reclaimed  on-site  and  reused  in  the 
coating  operation(s)  for  which  you  use 
the  emission  rate  with  add-on  controls 
option. 

(b)  Compliance  with  operating  limits. 
Except  as  provided  in  §  63.3560(a)(4) 
and  except  for  solvent  recovery  systems 
for  which  you  conduct  liquid-liquid 
material  balances  according  to  the 
requirements  of  §  63.3561(j),  you  must 
establish  and  demonstrate  continuous 
compliance  diu-ing  the  initial 
compliance  period  with  the  operating 
limits  required  by  §  63.3492  using  the 


procediu-es  specified  in  §§  63.3567  and 
63.3568. 

(c)  Compliance  with  work  practice 
requirements.  You  must  develop, 
implement,  and  document  your 
implementation  of  the  work  practice 
plan  required  by  §  63.3493  during  the 
initial  compliance  period,  as  specified 
in  §63.3530. 

(d)  Compliance  with  emission  limits. 
You  must  follow  the  procedures  in 
paragraphs  (e)  through  (n)  of  this  section 
to  demonstrate  compliance  with  the 
applicable  emission  limit  in  §63.3490. 

fe)  Determine  the  mass  fraction  of 
organic  HAP,  density,  volume  used,  and 
volume  fraction  of  coating  solids. 
Follow  the  procediu-es  specified  in 
§  63.3551(a)  through  (d)  to  determine 
the  mass  fraction  of  organic  HAP, 
density,  and  vol  time  of  each  coating  and 
thinner  used  diu-ing  each  month  and  the 
volume  firaction  of  coating  solids  for 
each  coating  used  during  each  month. 

(f)  Calculate  the  total  mass  of  organic 
HAP  emissions  before  add-on  controls. 
Using  Equation  1  of  §63.3551,  calculate 
the  total  mass  of  organic  HAP  emissions 
before  add-on  controls  from  all  coatings 
and  thinners  used  during- each  month  in 
the  coating  operation  or  group  of  coating 
operations  for  which  you  use  the 
emission  rate  with  add-on  controls 
option. 

(g)  Calculate  the  organic  HAP 
emission  reduction  for  each  controlled 
coating  operation.  Determine  the  mass 
of  organic  HAP  emissions  reduced  for 
each  controlled  coating  operation 
during  each  month.  The  emission 
reduction  determination  quantifies  the 
total  organic  HAP  emissions  that  pass 
through  the  emission  capture  system 
and  are  destroyed  or  removed  by  the 


fCE    dre"! 


H  =(Ac-hB--R^  -— X 


UOO      100  ) 


T    — T       1 

'op         dev 

T„p       J 


Where: 

He  =  mass  of  organic  HAP  emission 
reduction  for  the  controlled  coating 
:    operation  during  the  month,  kg. 

Ac  =  total  mass  of  organic  HAP  in  the  . 
coatings  used  in  the  controlled 
coating  operation  diuing  the  month, 
kg,  as  calcidated  in  Equation  lA  of 
this  section. 

Be  =  total  mass  of  organic  HAP  in  the 
I    thinners  used  in  the  contioUed 
'    coating  operation  during  the'month, 

kg,  as  calculated  in  Equation  IB  of 

this  section. 


add-on  control  device.  Use  the 
procedures  in  paragraph  (h)  of  this 
section  to  calculate  the  mass  of  organic 
HAP  emission  reduction  for  each 
controlled  coating  operation  using  an 
emission  capture  system  and  add-on 
control  device  other  than  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances.  For  each 
controlled  coating  operation  using  a 
solvent  recovery  system  for  which  you 
conduct  a  liquid-liquid  material 
balance,  use  the  procedures  in 
paragraph  (j)-of  this  section  to  calculate 
the  organic  HAP  emission  reduction. 

(h)  Calculate  the  organic  HAP 
emission  reduction  for  each  controlled, 
coating  operation  rwt  using  liquid-liquid 
material  balances.  For  each  controlled 
coating  operation  using  an  emission 
capture  system  and  add-on  control 
device  other  than  a  solvent  recovery 
system  for  which  you  conduct  liquid- 
liquid  materialbalances,  calculate  the 
organic  HAP  emission  reduction,  using 
Equation  1  of  this  section.  The 
calculation  applies  the  emission  capture 
system  efficiency  and  add-on  control 
device  efficiency  to  the  mass  of  organic 
HAP  contained  in  the  coatings  and 
thinners  that  are  used  in  the  coating 
operation  served  by  the  emission 
captiu«  system  and  add-on  control 
device  during  each  month.  Equation  1  of 
this  section  accounts  for  any  period  of 
time  a  deviation  specified  in 
§  63.3563(c)  or  (d)  occiu-s  in  the 
controlled  coating  operation,  including 
a  deviation  during  a  period  of  startup, 
shutdown,  or  malfunction  during  which 
you  must  assume  zero  efficiency  for  the 
emission  capture  system  and  add-on 
control  device. 


(Eq.  1) 


Rw  =  total  mass  of  organic  HAP  in  waste 
materials  sent  or  designated  for 
shipment  to  a  hazcirdous  waste 
TSDF  for  treatment  or  disposal 
during  the  month,  kg,  determined 
according  to  §  63.3551(e)(4). 

CE  =  capture  efficiency  of  the  emission 
captvue  system  vented  to  the  add-on 
control  device,  percent.  Use  the  test 
methods  and  procediues  specified 
in  §§63.3564  and  63.3565  to 
measure  and  record  captuire 
efficiency. 

DRE  =  organic  HAP  destruction  ot 
removal  efficiency  of  the  add-on 


control  device,  percent.  Use  the  test 
methods  and  procedures  in 
§§63.3564  and  63.3566  to  measure 
and  record  the  organic  HAP 
destruction  or  removal  efficiency. 

Top  =  total  time  period  of  operation  of 
controlled  coating  operation  during 
the  month,  hours. 

Tdev  =  total  time  period  of  deviations  for 
contioUed  coating  operation  during 
the  month,  hotirs. 
(1)  Calculate  the  mass  of  organic  HAP 

in  the  coatings  used  in  the  controlled 

coating  operation,  kg,  using  Equation  lA 

of  this  section. 
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Ac=I(VoI,,iXd.,,XWc..)        (Eq.  1A) 


i=l 


Where: 

Ac  =  total  mass  of  organic  HAP  in  the 
coatings  used  in  the  controlled 
coating  operation  during  the  month, 

kg-      , 
Volc.i  =  total  volume  of  coating,  i,  used 

during  the  month,  liters. 
Dc,  =  density  of  coating,  i,  kg  per  liter. 
Wei  =  mass  fraction  of  orgcUiic  HAP  in 

coating,  i,  kg  per  kg. 
m  =  number  of  different  coatings  used. 

(2)  Calculate  the  mass  of  organic  HAP 
in  the  thinners  used  in  the  controlled 
coating  operation,  kg,  using  Equation  IB 
of  this  section. 

Bc=i{Vol.,)(D,^)(w,j)        (^■'«") 

Where: 

Be  =  total  mass  of  organic  HAP  in  the 

thinners  used  in  the  controlled 

coating  operation  during  the  month, 

kg. 
Volt  J  =  total  volume  of  thinner,  j,  used 

during  the  month,  liters. 
D,.j  =  density  of  thinner,  j,  kg  per  liter 

thinner. 
W,.j  =  mass  fraction  of  organic  HAP  in 

thinner,  j,  kg  organic  HAP  per  kg 

thinner. 
n  =  number  of  different  thinners  used. 

(i)  [Reserved] 

(j)  Calculate  the  organic  HAP 
emission  reduction  for  each  controlled 


coating  operation  using  liquid-liquid 
material  balances.  For  each  controlled 
coating  operation  using  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances, 
calculate  the  organic  HAP  emission 
reduction  by  applying  the  volatile 
organic  matter  collection  and  recovery 
efficiency  to  the  mass  of  organic  HAP 
contained  in  the  coatings  and  thinners 
that  are  used  in  the  coating  operation 
controlled  by  the  solvent  recovery 
system  during  each  month.  Perform  a 
liquid-liquid  material  balance  for  each 
month  as  specified  in  paragraphs  (j)(l) 
through  (6)  of  this  section.  Calculate  the 
mass  of  organic  HAP  emission  reduction 
by  the  solvent  recovery  system  as 
specified  in  paragraph  (j){7)  of  this 
section. 

(1)  For  each  solvent  recovery  system, 
install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturer's 
specifications,  a  device  that  indicates 
the  cumulative  amount  of  volatile 
organic  matter  recovered  by  the  solvent 
recovery  system  each  month.  The  device 
must  be  initially  certified  by  the 
manufacturer  to  be  accurate  to  within  ± 
2.0  percent  of  the  mass  of  volatile 
organic  matter  recovered. 

(2)  For  each  solvent  recovery  system, 
determine  the  mass  of  volatile  organic 
matter  recovered  for  the  month,  kg, 
based  on  measurement  with  the  device 


required  in  paragraph  (j){l)  of  this 
section. 

(3)  Determine  the  mass  fraction  of 
volatile  organic  matter  for  each  coating 
and  thinner  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month,  kg 
volatile  organic  matter  per  kg  coating. 
You  may  determine  the  volatile  organic 
matter  mass  fi-action  using  Method  24  of 
40  CFR  part  60,  appendix  A,  or  an  EPA 
approved  alternative  method,  or  you 
may  use  information  provided  by  the 
manufacturer  or  supplier  of  the  coating. 
In  the  event  of  any  inconsistency 
between  information  provided  by  the 
manufacturer  or  supplier  and  the  results 
of  Method  24  of  40  CFR  part  60, 
appendix  A,  or  an  approved  alternative 
method,  the  test  method  results  will 
govern. 

(4)  Determine  the  density  of  each 
coating  and  thinner  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month,  kg 
per  liter,  according  to  §  63.3551(c). 

(5)  Measure  the  volume  of  each 
coating,  thinner,  and  cleaning  material 
used  in  the  coating  operation  controlled 
by  the  solvent  recovery  system  diuing 
the  month,  liters. 

(6)  Each  month,  calculate  the  solvent 
recovery  system's  volatile  organic 
matter  collection  and  recovery 
efficiency,  using  Equation  2  of  this 
section. 


Rv=100- 


M 


VR 


X(V01.XD.XWV,..)+I(V01^)(D,)(WV.,) 


i=i 


j=i 


(Eq.  2) 


IWiere; 

Rv  =  volatile  organic  matter  collection 
and  recovery  efficiency  of  the 
solvent  recovery  system  during  the 
month,  percent. 

MvR  =  mass  of  volatile  organic  matter 
recovered  by  the  solvent  recovery 
system  during  the  month,  kg. 

Vol,  =  volume  of  coating,  i,  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
month,  liters. 

Di  =  density  of  coating,  i,  kg  per  liter. 


VWt,,  =  mass  fraction  of  volatile  organic 
matter  for  coating,  i,  kg  volatile 
organic  matter  per  kg  coating. 

Volj  =  volume  of  thinner,  j,  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
month,  liters. 

Dj  =  density  of  thinner,  j,  kg  per  liter. 

WV,,j  =  mass  fraction  of  volatile  organic 
matter  for  thinner,  j,  kg  volatile 
organic  matter  per  kg  thinner. 

m  =  number  of  different  coatings  used 
in  the  coating  operation  controlled 


by  the  solvent  recovery  system 
during  the  month, 
n  =  number  of  different  thinners  used  in 
the  coating  operation  contjoUed  by 
the  solvent  recovery  system  during 
the  month. 

(7)  Calculate  the  mass  of  organic  HAP 
emission  reduction  for  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month, 
using  Equation  3  of  this  section. 


HcSR  -  ('^CSR  ■•■  ^CSR 


JLl]       (Eq.  3) 
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Where: 

HcsR  =  mass  of  organic  HAP  emission 
reduction  for  the  coating  operation 
I  controlled  by  the  solvent  recovery 
system  using  a  liquid-liquid 
material  balance  during  the  month, 

kg- 
AcsR  =  total  mass  of  organic  HAP  in  the 
coatings  used  in  the  coating 


operation  controlled  by  the  solvent 
recovery  system,  kg,  calculated 
using  Equation  3A  of  this  section. 

BcsR  =  total  mass  of  organic  HAP  in  the 
thiimers  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system,  kg,  calculated 
using  Equation  3B  of  this  section. 


Rv  =  volatile  organic  matter  collection 
and  recovery  efficiency  of  the 
solvent  recovery  system,  percent, 
from  Equation  2  of  this  section, 
(i)  Calculate  the  mass  of  organic  HAP 
in  the  coatings  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system,  kg,  using  Equation  3 A 
of  this  section.  • 


■  II 

AcsR  =  KVolci  ){D,,  Xw,,  )  (Eq.  3A) 


Where: 

AcsR  =  total  mass  of  organic  HAP  in  the 
coatings  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month. 


i=l 


Volcj  =  total  volxune  of  coating,  i,  used 
during  the  month  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system,  liters. 

Dc.j  =  density  of  coating,  i,  kg  per  liter. 

Wc.i  =  mass  fraction  of  organic  HAP  in 
coating,  i,  kg  per  kg. 


m  =  number  of  different  coatings  used. 

<ii)  Calculate  the  mass  of  organic  HAP 
in  the  thinners  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system,  using  Equation  3B  of 
this  section. 


BcsR=I(Vol,,XDgXWg) 


(Eq.  3B) 


Where: 

BcsR  =  total  mass  of  organic  HAP  in  the 
thinners  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system  diu-ing  the  month, 

kg. 
Vol,,j  =  total  volume  of  thinner,  j,  used 

diuing  the  month  in  the  coating 

,  operation  controlled  by  the  solvent 

recovery  system,  liters. 


Dg  =  density  of  thinner,  j,  kg  per  liter. 
W,j  =  mass  fraction  of  organic  HAP  in 

thinner,  j,  kg  per  kg. 
n  =  number  of  different  thiimers  used. 

(k)  Calculate  the  total  volume  of 
coating  solids  used.  Determine  the  total 
volume  of  coating  solids  used  which  is 
the  combined  volume  of  coating  solids 
for  all  the  coatings  used  during  each 
month  in  the  coating  operation  or  group 


of  coating  operations  for  which  you  use 
the  emission  rate  with  add-on  controls 
option,  using  Equation  2  of  §  63.3551. 

(1)  Calculate  the  mass  of  organic  HAP 
emissions  for  each  month.  Determine 
the  mass  of  organic  HAP  emissions 
during  each  month,  using  Equation  4  of 
this  section. 


Hhap  =  He  -  X{Hc.i )-  i{HcsR.j)  (Eq-  4) 


i=i 


i=i 


Where: 

Hhap  =  total  mass  of  organic  HAP 
emissions  for  the  month,  kg. 

He  =  total  mass  of  organic  HAP 

emissions  before  add-on  controls 
from  all  the  coatings  and  thinners 
used  during  the  month,  kg, 
determined  according  to  paragraph 
(f)  of  this  section. 

He.,  =  total  mass  of  organic  HAP 

emission  reduction  for  controlled 
coating  operation,  i,  not  using  a 
liquid-liquid  material  balance, 
during  the  month,  kg,  from 
Equation  1  of  this  section. 

HcsR,j  =  total  mass  of  organic  HAP 
emission  reduction  for  coating 
operation,  j,  controlled  by  a  solvent 
recovery  system  using  a  liquid- 
liquid  material  balance,  during  the 
month,  kg,  from  Equation  3  of  this 
section. 


q  =  number  of  controlled  coating 

operations  not  using  a  liquid-liquid 
material  balance, 
r  =  number  of  coating  operations 
controlled  by  a  solvent  recovery 
system  using  a  liquid-liquid 
material  balance, 
(m)  Calculate  the  organic  HAP 
emission  rate  for  the  12-month 
compliance  period.  Determine  the 
organic  HAP  emission  rate  for  the  12- 
month  compliance  period,  kg  organic 
HAP  per  liter  coating  solids  used,  using 
Equation  5  of  this  section. 


H 


annual 


.  12 

y^] 

12 

yf' 


(Eq.  5) 


Where: 


Hannuai  =  orgauic  HAP  emission  rate  for 
the  12-month  compliance  period,  kg 
organic  HAP  per  liter  coating  solids. 
HHAP.y  =  organic  HAP  emission  rate  for 
month,  y,  determined  according  to 
Equation  4  of  this  section. 
Vsi.y  =  total  volume  of  coating  solids 
used  during  month,  y,  liters,  from 
Equation  2  of  §63. 3551. 
y  =  identifier  for  months. 

(n)  Compliance  demonstration.  To 
demonstrate  initial  compliance  with  the 
emission  limit,  the  organic  HAP 
emission  rate,  calculated  using  Equation 
5  of  this  section,  must  be  less  than  or 
equal  to  the  applicable  emission  limit  in 
§63.3490.  You  must  keep  all  records  as 
required  by  §§63.3530  and  63.3531.  As 
part  of  the  Notification  of  Compliemce  . 
Status  required  by  §  63.3510.  you  must 
identify  the  coating  operation{s)  for 
which  you  used  the  emission  rate  with 
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add-on  controls  option  and  submit  a 
statement  that  the  coating  operation(s) 
was  (were)  in  compliance  with  the 
emission  limitations  during  the  initial 
compliance  period  because  the  organic 
HAP  emission  rate  was  less  than  or 
equal  to  the  applicable  emission  limit  in 
§  63.3490  and  you  achieved  the 
operating  limits  required  by  §  63.3492 
and  the  work  practice  standards 
required  by  §  63.3493. 

§63.3562    [Reserved] 

§  63.3563    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations? 

(a)  To  demonstrate  continuous 
compliance  with  the  applicable  * 
emission  limit  in  §  63.3490,  the  organic 
HAP  emission  rate  for  each  compliance 
period,  determined  according  to  the 
procedures  in  §63.3561,  must  be  equal 
to  or  less  than  the  applicable  emission 
limit  in  §  63.3490.  A  comphance  period 
consists  of  12  months.  Each  month  after 
the  end  of  the  initial  compliance  period 
described  in  §  63.3560  is  the  end  of  a 
compliance  period  consisting  of  that 
month  and  the  preceding  11  months. 
You  must  perform  the  calculations  in 
§63.3561  on  a  monthly  basis  using  data 
from  the  previous  12  months  of 
operation. 

(b)  If  the  organic  HAP  emission  rate 
for  any  12-month  compliance  period 
exceeded  the  applicable  emission  limit 
in  §  63.3490,  that  is  a  deviation  from  the 
emission  limitation  for  that  compliance 
period  and  must  be  reported  as 
specified  in  §§  63.3510(b)(6)  and 
63.3520(a)(7). 

(c)  You  must  demonstrate  continuous 
compliance  with  each  operating  limit 
required  by  §  63.3492  that  applies  to 
you  as  specified  in  Table  4  to  this 
subpart. 

(1)  If  an  operating  parameter  is  out  of 
the  allowed  range  specified  in  Table  4 
to  this  subpart,  this  is  a  deviation  from 
the  operating  limit  that  must  be  reported 
as  specified  in  §§  63.3510(b)(6)  and 
63.3520(a)(7). 

(2)  If  an  operating  parameter  deviates 
from  the  operating  limit  specified  in 
Table  4  to  this  subpart,  then  you  must 
assume  that  the  emission  capture 
system  and  add-on  control  device  were 
achieving  zero  efficiency  during  the 
time  period  of  the  deviation.  For  the 
purposes  of  completing  the  compliance 
calculations  specified  in  §  63.3561(h), 
you  must  treat  the  materials  used  during 
a  deviation  on  a  controlled  coating 
operation  as  if  they  were  used  on  an 
uncontrolled  coating  operation  for  the 
time  period  of  the  deviation  as  indicated 
in  Equation  1  of  §  63.3561. 

(d)  You  must  meet  the  requirements 
for  bypass  lines  in  §  63.3568(b)  for 


controlled  coating  operations  for  which 
you  do  not  conduct  material  balances.  If 
any  bypass  line  is  opened  and  emissions 
are  diverted  to  the  atmosphere  when  the 
coating  operation  is  running,  this  is  a 
deviation  that  must  be  reported  as 
specified  in  §§  63.3510(b)(6)  and 
63.3520(a)(7).  For  the  piuposes  of 
completing  the  compliance  calculations 
specified  in  §§  63.3561(h),  you  must 
treat  the  materials  used  during  a 
deviation  on  a  controlled  coating 
operation  as  if  they  were  used  on  an 
uncontrolled  coating  operation  for  the 
time  period  of  the  deviation  as  indicated 
in  Equation  1  of  §  63.3561. 

(e)  You  must  demonstrate  continuous 
compliance  with  the  work  practice 
standards  in  §  63.3493.  If  you  did  not 
develop  a  work  practice  plan  or  you  did 
not  implement  the  plan  or  you  did  not 
keep  the  records  required  by 

§  63.3530(k)(8),  that  is  a  deviation  from 
the  work  practice  standards  that  must  be 
reported  as  specified  in  §§  63.3510(b)(6) 
and  63.3520(a)(7). 

(f)  As  part  of  each  semiaimual 
compliance  report  required  in  §  ^.3520, 
you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
emission  rate  with  add-on  controls 
option.  If  there  were  no  deviations  from 
the  emission  limitations,  submit  a 
statement  that  you  were  in  compliance 
with  the  emission  limitations  during  the 
reporting  period  because  the  organic 
HAP  emission  rate  for  each  compliance 
period  was  less  than  or  equal  to  the 
applicable  emission  limit  in  §  63.3490 
and  you  achieved  the  operating  limits 
required  by  §  63.3492  and  the  work 
practice  standards  required  by  §  63.3493 
during  each  compliance  period. 

(g)  During  periods  of  startup, 
shutdown,  or  malfunction  of  the 
emission  capture  system,  add-on  control 
device,  or  coating  operation  that  may 
affect  emission  captiue  or  control  device 
efficiency,  you  must  operate  in 
accordance  with  the  SSMP  required  by 

§  63.3500(c). 

(h)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  of  the  emission  captiu-e 
system,  add-on  control  device,  or 
coating  operation  that  may  affect 
emission  capture  or  control  device 
efficiency  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  SSMP.  The 
Administrator  will  determine  whether 
deviations  that  occur  during  a  period 
you  identify  as  a  startup,  shutdown,  or 
malfunction  are  violations  according  to 
the  provisions  in  §  63.6(e). 

(i)  [Reserved] 


(j)  You  must  maintain  records  as 
specified  in  §§63.3530  and  63.3531. 

§  63.3564    What  are  the  general 
requirements  for  performance  tests? 

(a)  You  must  conduct  each 
performance  test  required  by  §  63.3560 
according  to  the  requirements  in 
§  63.7(e)(1)  and  under  the  conditions  in 
this  section  unless  you  obtain  a  waiver 
of  the  performance  test  according  to  the 
provisions  in  §  63.7(h). 

(1)  Representative  coating  operation 
operating  conditions.  You  must  conduct 
the  performance  test  imder 
representative  operating  conditions  for 
the  coating  operation.  Operations  during 
periods  of  startup,  shutdown,  or 
malfunction  and  during  periods  of 
nonoperation  do  not  constitute 
representative  conditions.  You  must 
record  the  process  information  that  is 
necessary  to  document  operating 
conditions  during  the  test  and  explain 
why  the  conditions  represent  normal 
operation. 

(2)  Representative  emission  capture 
system  and  add-on  control  device 
operating  conditions.  You  must  conduct 
the  performance  test  when  the  emission 
capture  system  and  add-on  control 
device  are  operating  at  a  representative 
flow  rate  and  the  add-on  control  device 
is  operating  at  a  representative  inlet 
concentration.  You  must  record 
information  that  is  necessary  to 
document  emission  capture  system  and 
add-on  control  device  operating 
conditions  during  the  test  and  explain 
why  the  conditions  represent  normal 
operation. 

(b)  You  must  conduct  each 
performance  test  of  an  emission  capture 
system  according  to  the  requirements  in 
§  63.3565.  You  must  conduct  each 
performance  test  of  an  add-on  control 
device  according  to  the  requirements  in 
§63.3566. 

§  63.3565    How  do  I  detemiine  the  emission 
capture  system  efficiency? 

You  must  use  the  procedvires  and  test 
methods  in  this  section  to  determine 
capture  efficiency  as  part  of  the 
performance  test  required  by  §63.3560. 

(a)  Assuming  100  percent  capture 
efficiency.  You  may  assume  the  capture 
system  efficiency  is  100  percent  if  both 
of  the  conditions  in  paragraphs  (a)(1) 
and  (2)  of  this  section  are  met: 

(1)  The  capture  system  meets  the 
criteria  in  Method  204  of  appendix  M  to 
40  CFR  part  51  for  a  PTE  and  directs  all 
the  exhaust  gases  from  the  enclosure  to 
an  add-on  control  device. 

(2)  All  coatings  and  thinners  used  in 
the  coating  operation  are  applied  within 
the  capture  system  and  coating  solvent 
flash-off  and  coating,  curing,  and  drying 
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occurs  within  the  capture  system.  For 
example,  the  criterion  is  not  met  if  parts 
enter  the  open  shop  environment  when 
being  moved  between  a  spray  booth  and 
a  curing  oven. 

(b)  Measuring  capture  efficiency.  If 
the  captm«  system  does  not  meet  both 
of  the  criteria  in  para^aphs  (a)(1)  and 
(2)  of  this  section,  then  you  must  use 
one  of  the  three  protocols  described  in 
paragraphs  (c),  (d),  and  (e)  of  this 
section  to  measure  captiuB  efficiency. 
The  captiue  efficiency  measurements 
use  TVH  captiire  efficiency  as  a 
surrogate  for  organic  HAP  capture 
efficiency.  For  the  protocols  in 
paragraphs  (c)  and  (d)  of  this  section, 
the  captine  efficiency  measurement 
must  consist  of  three  test  runs.  Each  test 
run  must  be  at  least  3  hoiu^  diu-ation  or 
the  length  of  a  production  run, 
whichever  is  longer,  up  to  8  hoiu«.  For 
the  purposes  of  this  test,  a  production 
nm  means  the  time  required  for  a  single 


part  to  go  from  the  beginning  to  the  end 
of  production,  which  includes  surface 
preparation  activities  and  drying  or 
curing  time. 

(c)  Ldquid-to-uncaptured-gas  protocol 
using  a  temporary  total  enclosure  or 
building  enclosure.  The  liquid-to- 
uncaptiu-ed-gas  protocol  compares  the 
mass  of  liquid  TVH  in  materials  used  in 
the  coating  operation  to  the  mass  of 
TVH  emissions  not  captured  by  the 
emission  captvue  system.  Use  a  TTE  or 
a  building  enclosure  and  the  procedures 
in  paragraphs  (c)(1)  through  (6)  of  this 
section  to  measure  emission  captiu^ 
system  efficiency  using  the  liquid-to- 
uncaptured-gas  protocol. 

(1)  Either  use  a  building  enclosure  or 
construct  an  enclosure  around  the 
coating  operation  where  coatings  and 
thinners  are  applied  and  all  areas  where 
emissions  from  these  applied  coatings 
and  materials  subsequently  occur,  such 
as  flash-off,  ciuing,  and  drying  areas. 


The  areas  of  the  coating  operation  where 
capture  devices  collect  emissions  fer 
routing  to  an  add-on  control  device  such 
as  the  entrance  and  exit  areas  of  an  oven 
or  sprs'y  booth,  must  also'be  inside  the 
enclosure.  The  enclosure  must  meet  the 
applicable  definition  of  a  TTE  or 
building  enclosure  in  Method  204  of 
appendix  M  to  40  CFR  part  51. 

(2)  Use  Method  204A  or  204F  of 
appendix  M  to  40  CFR  part  51  to 
determine  the  mass  fraction  of  TVH 
liquid  input  from  each  coating  and 
thinner  used  in  the  coating  operation 
during  each  capture  efficiency  test  run. 
To  make  the  determination,  substitute 
TVH  for  each  occurrence  of  the  term 
volatile  organic  compoimds  (VCX!)  in 
the  methods. 

(3)  Use  Equation  1  of  this  section  to 
calculate  the  total  mass  of  TVH  liquid 
input  from  all  the  coatings  and  thinners 
used  in  the  coating  operation  during  . 
each  captiue  efficiency  test  run. 


TVH„^  =  XfTVHi XVoli XDi )  (Eq-  D 


Where: 

TVHused  =  total  mass  of  liquid  TVH  in 
materials  used  in  the  coating 
operation  diuring  the  captiu-e 
efficiency  test  run,  kg. 

TVHj  =  mass  fraction  of  TVH  in  coating 
or  thinner,  i,  that  is  used  in  the 
coating  operation  during  the 
capture  efficiency  test  run,  kg  TVH 
per  kg  material 

Voli  =  total  voliune  of  coating  or 
thinner,  i,  used  in  the  coating 
operation  during  the  capture 
efficiency  test  nm,  liters. 

Dj  =  density  of  coating  or  thinner,  i,  kg 
matericil  per  liter  material. 


i=l 


n  =  number  of  different  coatings  and 
thinners  used  in  the  coating 
operation  diuing  the  captiue 
efficiency  test  run. 

(4)  Use  Method  204D  or  E  of  appendix 
M  to  40  CFR  part  51  to  measiu-e  the  total 
mass,  kg,  of  TVH  emissions  that  are  not 
captured  by  the  emission  captxire 
system;  they  are  measured  as  they  exit 
the  TTE  or  building  enclosure  during 
each  captvue  efficiency  test  run.  To 
make  the  measurement,  substitute  TVH 
for  each  occurrence  of  the  term  VOC  in 
the  methods. 

(i)  Use  Method  204D  of  appendix  M 
to  40  CFR  part  51  if  the  enclosure  is  a 
TTE. 


CE  = 


(tvh 


(ii)  Use  Method  204E  of  appendix  M 
to  40  CFR  part  51  if  the  enclosure  is  a 
building  enclosure.  During  the  capture 
efficiency  measurement,  all  organic 
compound  emitting  operations  inside ' 
the  building  enclosure  other  than  the 
coating  operation  for  which  capture 
efficiency  is  being  determined  must  be 
shut  down  but  all  fans  and  blowers 
must  be  operating  normally. 

(5)  For  each  capture  efficiency  test 
run,  determine  the  percent  capture 
efficiency  of  the  emission  capt\ne 
system  using  Equation  2  of  this  section. 


-TVH 

used       •  T  •  •  uncaptured  , 


TVH 


xlOO 


(Eq.  2) 


used 


Where: 

CE  =  captiu-e  efficiency  of  th6  emission 
captiue  system  vented  to  the  add-on 
control  device,  percent. 

TVHused  =  total  mass  of  liquid  TVH  used 
in  the  coating  operation  during  the 
capture  efficiency  test  run,  kg. 

TVHuncapiured  =  total  mass  of  TVH  that  is 
not  captured  by  the  emission 
captiue  system  and  that  exits  from 
the  TTE  or  building  enclosure 
during  the  capture  efficiency  test 
run,  1^,  determined  according  to 
paragraph  (c)(4)  of  this  section. 


(6)  Determine  the  capture  efficiency  of 
the  emission  capture  system  as  the 
average  of  the  captiu-e  efficiencies 
measured  in  the  three  test  runs. 

(d)  Gas-to-gas  protocol  using  a 
temporary  total  enclosure  or  a  building 
enclosure.  The  gas-to-gas  protocol 
compares  the  mass  of  TVH  emissions 
captured  by  the  emission  capture 
system  to  the  mass  of  TVH  emissions 
not  captured.  Use  a  TTE  or  a  building 
enclosure  and  the  procedures  in 
paragraphs  (d)(1)  through  (5)  of  this 
section  to  measure  emission  capture 


system  efficiency  using  the  gas-to-gas 
protocol. 

(1)  Either  use  a  building  enclosure  or 
construct  an  enclosure  around  the 
coating  operation  where  coatings  and 
thinners  are  applied  and  all  areas  where 
emissions  from  these  applied  coatings 
and  materials  subsequently  occiu  such 
as  flash-off,  curing,  and  drying  areas. 
The  areas  of  the  coating  operation  where 
captiu-e  devices  collect  emissions 
generated  by  the  coating  operation  for 
routing  to  an  add-on  control  device  such 
as  the  entrance  and  exit  areas  of  an  oven 
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or  a  spray  booth  must  also  be  inside  the 
enclosure.  The  enclosure  must  meet  the 
applicable  definition  of  a  TTE  or 
building  enclosure  in  Method  204  of 
appendix  M  to  40  CFR  part  51. 

(2)  Use  Method  204B  or  204C  of 
appendix  M  to  40  CFR  part  51  to 
measure  the  total  mass,  kg,  of  TVH 
emissions  captiu^d  by  the  emission 
capture  system  dvuing  each  capture 
efficiency  test  nm  as  measured  at  the 
inlet  to  the  add-on  control  device.  To 
make  the  measurement,  substitute  TVH 
for  each  occurrence  of  the  term  VOC  in 
the  methods. 

(i)  The  sampling  points  for  the 
Method  204B  or  204C  of  appendix  M  to 
40  CFR  part  51  measurement  must  be 
upstream  from  the  add-on  control 
device  and  must  represent  total        » 


emissions  routed  from  the  captiue 
system  and  entering  the  add-on  control 
device. 

(ii)  If  multiple  emission  streams  from 
the  capture  system  enter  the  add-on 
control  device  without  a  single  common 
duct,  then  the  emissions  entering  the 
add-on  control  device  must  be 
simultaneously  measured  in  each  duct 
and  the  total  emissions  entering  the 
add-on  control  device  must  be 
determined. 

(3)  Use  Method  204D  or  204E  of 
appendix  M  to  40  CFR  part  51  to 
measure  the  total  mass,  kg,  of  TVH 
emissions  that  are  not  captiued  by  the 
emission  capture  system;  they  are 
measured  as  they  exit  the  TTE  or 
building  enclosure  diu'ing  each  capture 
efficiency  test  run.  To  make  the 


measurement,  substitute  TVH  for  each 
occurrence  of  the  term  VOC  in  the 
methods. 

(i)  Use  Method  204D  of  appendix  M 
to  40  CFR  part  51  if  the  enclosure  is  a 
TTE. 

(ii)  Use  Method  204E  of  appendix  M 
to  40  CFR  part  51  if  the  enclosure  is  a 
building  enclosure.  I>uring  the  captiue 
efficiency  measurement,  all  organic 
compound  emitting  operations  inside 
the  building  enclosure,  other  than  the 
coating  operation  for  which  capttue 
efficiency  is  being  determined  must  be 
shut  down,  but  all  fans  and  blowers 
must  be  operating  normally. 

(4)  For  each  captvue  efficiency  test 
run,  determine  the  percent  capture 
efficiency  of  the  emission  captiu'e 
system  using  Equation  3  of  this  section. 


CE  = 


TVH 


captured 


(tvh 


captured       '      "uncaptured/ 


xlOO 


(Eq.  3) 


Where: 

CE  =  capture  efficiency  of  the  emission 
capture  system  vented  to  the  add-on 
control  device,  percent. 
TVHcapiured  =  total  mass  of  TVH  captured 
by  the  emission  captiu-e  system  as 
measiued  at  the  inlet  to  the  add-on 
control  device  during  the  emission 
capture  efficiency  test  run,  kg, 
determined  according  to  paragraph 
(d)(2)  of  this  section. 
TVHunciipiured  =  total  mass  of  TVH  that  is 
not  captiued  by  the  emission 
capture  system  and  that  exits  from 
the  TTE  or  building  enclosure 
during  the  capture  efficiency  test 
run,  kg,  determined  according  to 
paragraph  (d)(3)  of  this  section. 
(5)  Determine  the  capture  efficiency  of 
the  emission  captiue  system  as  the 
average  of  the  capture  efficiencies 
measured  in  the  three  test  runs. 

(e)  Alternative  capture  efficiency 
protocol.  As  an  alternative  to  the 
procedvues  specified  in  paragraphs  (c) 
and  (d)  of  this  section,  you  may 
determine  capture  efficiency  using  any 
other  capture  efficiency  protocol  and 
test  methods  that  satisfy  the  criteria  of 
either  the  DQO  or  LCL  approach  as 
described  in  appendix  A  to  subpart  KK 
of  this  part. 

§  63.3566    How  do  I  determine  the  add-on 
control  device  emission  destruction  or 
removal  efficiency? 

You  must  use  the  procedm^s  and  test 
methods  in  this  section  to  determine  the 
add-on  control  device  emission 
destruction  or  removal  efficiency  as  part 
of  the  performance  test  required  by 
§  63.3560.  You  must  conduct  three  test 


runs  as  specified  in  §  63.7(e)(3)  and  each 
test  run  must  last  at  least  1  hour. 

(a)  For  all  types  of  add-on  control 
devices,  use  the  test  methods  specified 
in  paragraphs  {a)(l)  through  (5)  of  this 
section. 

(1)  Use  Method  1  or  lA  of  appendix 
A  to  40  CFR  part  60,  as  appropriate,  to 
select  sampling  sites  and  velocity 
traverse  points. 

(2)  Use  Method  2,  2A,  2C,  2D,  2F,  or 
2G  of  appendix  A  to  40  CFR  part  60,  as 
appropriate,  to  measure  gas  volumetric 
flow  rate. 

(3)  Use  Method  3,  3A,  or  3B  of 
appendix  A  to  40  CFR  part  60,  as 
appropriate,  for  gas  analysis  to 
determine  dry  molecular  weight.  You 
may  also  use  as  an  alternative  to  Method 
38  the  manual  method  for  measuring 
the  oxygen,  carbon  dioxide,  and  carbon 
monoxide  content  of  exhaust  gas  in 
ANSI/ASME  PTC  19.10-1981,  "Flue 
and  Exhaust  Gas  Analyses." 

(4)  Use  Method  4  of  appendix  A  to  40 
CFR  part  60  to  determine  stack  gas 
moisture. 

(5)  Methods  for  determining  gas 
volumetric  flow  rate,  dry  molecular 
weight,  and  stack  gas  moisture  must  be 
performed,  as  applicable,  during  each 
test  run. 

(b)  Measure  total  gaseous  organic 
mass  emissions  as  carbon  at  the  inlet 
and  outlet  of  the  add-on  control  device 
simultaneously  using  either  Method  25 
or  25A  of  appendix  A  to  40  CFR  part  60 
as  specffied  in  paragraphs  (b)(1)  through 
(5)  of  this  section.  You  must  use  the 
same  method  for  both  the  inlet  and 
outlet  measurements. 


(1)  Use  Method  25  of  appendix  A  to 
40  CFR  part  60  if  the  add-on  control 
device  is  an  oxidizer  and  you  expect  the 
total  gaseous  organic  concentration  as 
carbon  to  be  more  than  50  parts  per 
million  (ppm)  at  the  control  device 
outlet. 

(2)  Use  Method  25A  of  appendix  A  to 
40  CFR  part  60  if  the  add-on  control 
device  is  an  oxidizer  and  you  expect  the 
total  gaseous  organic  concentration  as 
carbon  to  be  50  ppm  or  less  at  the 
control  device  outlet. 

(3)  Use  Method  25A  of  appendix  A  to 
40  CFR  part  60  if  the  add-control  device 
is  not  an  oxidizer. 

(4)  You  may  use  Method  18  of 
appendix  A  to  40  CFR  part  60  to 
subtract  methane  emissions  from 
measured  total  gaseous  organic  mass 
emissions  as  carbon. 

(5)  Alternatively,  any  other  test 
method  or  data  that  have  been  validated 
according  to  the  applicable  procedures 
in  Method  301  of  40  CFR  part  63, 
appendix  A,  and  approved  by  the 
Administrator  may  be  used. 

(c)  If  two  or  more  add-on  control 
devices  are  used  for  the  same  emission 
stream,  then  you  must  measure 
emissions  at  the  outlet  of  each  device. 
For  example,  if  one  add-on  control 
device  is  a  concentrator  with  an  outlet 
for  the  high-volume  dilute  stream  that 
has  been  treated  by  the  concentrator  and 
a  second  add-on  control  device  is  an 
oxidizer  with  an  outlet  for  the  low- 
volume  concentrated  stream  that  is 
treated  with  the  oxidizer,  you  must 
measure  emissions  at  the  outlet  of  the 
oxidizer  and  the  high  volume  dilute 
stream  outlet  of  the  concentrator. 
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(d)  For  each  test  run,  determine  the 
total  gaseous  organic  emissions  mass 
flow  rates  for  the  inlet  and  the  outlet  of 
the  add-on  control  device,  using 


Equation  1  of  this  section.  If  there  is 
more  than  one  inlet  or  outlet  to  the  add- 
on control  device,  you  must  calculate 
the  total  gaseous  organic  mass  flow  rate 


using  Equation  1  of  this  section  for  each 
inlet  and  each  outlet  and  then  total  all 
of  the  inlet  emissions  and  total  all  of  the 
outlet  emissions. 


Mf  =Q^C,(12X0.0416)(lO^)  (Eq.  1) 


Where: 

Mf  B  total  gaseous  organic  emissions 
mass  flow  rate,  kg  per  hour  (kg/h). 

Cc  =  concentratiop  of  organic 

compounds  as  carhon  in  the  vent 
gas,  as  determined  by  Method  25  or 
Method  25A,  ppmvd. 

Q,id  =  volumetric  flow  rate  of  gases 
•  entering  or  exiting  the  add-on 
control  device,  as  determined  by 
Method  2,  2 A,  2C,  2D,  2F,  or  2G, 
dry  standard  cubic  meters/hour 
(dscm/h). 

0.0416  =  conversion  factor  for  molar 
volume,  kg-moles  per  cubic  meter 
(mol/m^)  {@  293  Kelvin  (K)  and  760 
millimeters  of  mercury  (mmHg)). 
(e)  For  each  test  run,  determine  the 

add-on  control  device  organic  emissions 

destruction  or  removal  efficiency,  using 

Equation  2  of  this  section. 


DRE  =  100x'^"-Mfo 


Mf 


(Eq.  2) 


Where: 

DRE  =  organic  emissions  destruction  or 
removal  efficiency  of  the  add-on 
control  device,  percent. 
Mn  =  total  gaseous  organic  emissions 
mass  flow  rate  at  the  inlet{s)  to  the 
add-on  control  device,  using 
Equation  1  of  this  section,  kg/h. 
Mfo  -  total  gaseous  organic  emissions 
.mass  flow  rate  at  the  outlet(s)  of  the 
add-on  control  device,  using 
Equation  1  of  this  section,  kg/h. 
(f)  Determine  the  emission  destruction 
or  removal  efficiency  of  the  add-on 
control  device  as  the  average  of  the 
efficiencies  determined  in  the  three  test 
runs  and  calculated  in  Equation  2  of  this 
section. 

§  63.3567    How  do  I  establish  the  emission 
capture  system  and  add-on  control  device 
operating  limits  during  the  performance 
test? 

During  the  performance  test  required 
by  §63.3560  and  described  in 
§§63.3564,  63.3565,  and  63.3566,  you 
must  establish  the  operating  limits 
required  by  §  63.3492  according  to  this 
section  imless  you  have  received 
approval  for  alternative  monitoring  and 
operating  limits  imder  §  63.8(f)  as 
specified  in  §63.3492. 

(a)  Thermal  oxidizers.  If  yoiu-  add-on 
control  device  is  a  thermal  oxidizer, 


establish  the  operating  limits  according 
to  paragraphs  (a)(1)  and  (2)  of  this 
section. 

(1)  Dining  the  performance  test,  you 
must  monitor  and  record  the 
combustion  temperatiu-e  at  least  once 
every  15  minutes  during  each  of  the 
three  test  runs.  You  must  monitor  the 
temperatine  in  the  firebox  of  the 
thermal  oxidizer  or  immediately 
downstream  of  the  firebox  before  any 
substantial  heat  exchange  occurs. 

(2)  Use  the  data  collected  dvuing  the 
performance  test  to  calculate  and  record 
the  average  combustion  temperature 
maintained  diuing  the  performance  test. 
That  average  combustion  temperature  is 
the  minimum  operating  limit  for  your 
thermal  oxidizer. 

(b)  Catalytic  oxidizers.  If  your  add-on 
control  device  is  a  cataljrtic  oxidizer, 
establish  the  operating  limits  according 
to  either  paragraphs  (b)(1)  and  (2)  or 
paragraphs  (b)(3)  and  (4)  of  this  section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the 
te^mperature  just  before  the  catalyst  bed 
and  the  temperatiue  difference  across 
the  catalyst  bed  at  least  once  every  15 
minutes  during  each  of  th^  three  test 
nms. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperatiu-e  just  before  the 
catalyst  bed  and  the  average 
temperatiu*  difference  across  the 
catalyst  bed  maintained  during  the 
performance  test.  These  are  the 
minimimi  operating  limits  for  your 
catalytic  oxidizer. 

(3)  As  an  alternative  to  monitoring  the 
temperattue  difference  across  the 
catalyst  bed,  you  may  monitor  the 
temperatm-e  at  the  inlet  to  the  catalyst 
bed  and  implement  a  site-specific 
inspection  and  maintenance  plan  for 
your  catalytic  oxidizer  as  specified  in 
paragraph  (b)(4)  of  this  section.  Dining 
the  performance  test,  you  must  monitor 
and  record  the  temperature  just  before 
•the  catalyst  bed  at  least  once  every  15 
minutes  during  each  of  the  three  test 
runs.  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature  just  before  the 
catalyst  bed  during  the  performance 
test.  That  is  the  minimum  operating 
limit  for  your  catalytic  oxidizer. 


(4)  You  must  develop  and  implement 
an  inspection  and  maintenance  plan  for 
your  catalytic  oxidizer(s)  for  which  you 
elect  to  monitor  according  to  paragraph 
(b)(3)  of  this  section.  The  plan  must 
address,  at  a  minimum,  the  elements 
specified  in  paragraphs  (b)(4)(i)  through 
(iii)  of  this  section. 

(i)  Annual  sampling  and  analysis  of 
the  catalyst  activity  (i.e.  conversion 
efficiency)  following  the  manufactiu-er's 
or  catalyst  supplier's  recommended 
procedures. 

(ii)  Monthly  inspection  of  the  oxidizer 
system,  including  the  burner  assembly 
and  fuel  supply  lines  for  problems  and, 
as  necessary,  adjust  the  equipment  to 
assure  proper  air-to-fuel  mixtures. 

(iii)  Annual  internal  and  monthly 
external  visual  inspection  of  the  catalyst 
bed  to  check  for  channeling,  abrasion, 
and  settling.  If  problems  are  found,  you 
must  take  corrective  action  consistent 
with  the  manufacturer's 
recommendations  and  conduct  a  new 
performance  test  to  determine 
destruction  efficiency  according  to  . 
§63.3566. 

(c)  Carbon  adsorbers.  If  your  add-on 
control  device  is  a  carbon  adsorber, 
establish  the  operating  limits  according 
to  peuagraphs  (c)(1)  and  (2)  of  this 
section. 

(1)  You  must  monitor  and  record  the 
total  regeneration  desorbing  gas  (e.g., 
steam  or  nitrogen)  mass  flow  for  each 
regeneration  cycle  and  the  carbon  bed 
temperature  after  each  carbon  bed 
regeneration  and  cooling  cycle  for  the 
regeneration  cycle  either  immediately 
preceding  or  immediately  following  the 
performance  test. ' 

(2)  The  operating  limits  for  your 
carbon  adsorber  are  the  minimum  total 
desorbing  gas  mass  flow  recorded 
during  the  regeneration  cycle,  and  the 
maximum  carbon  bed  temperature 
recorded  after  the  cooling  cycle. 

(d)  Condensers.  If  your  add-on  control 
device  is  a  condenser,  establish  the 
operating  limits  according  to  paragraphs 
(d)(1)  and  (2)  of  this  section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the  condenser  • 
outlet  (product  side)  gas  temperature  at 
least  once  every  15  minutes  during  each 
of  the  three  test  runs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
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the  average  condenser  outlet  (product 
side)  gas  temperature  maintained  during 
the  performance  test.  This  average 
condenser  outlet  gas  temperature  is  the 
maximum  operating  limit  for  your 
condenser. 

(e)  Concentrators.  If  your  add-on 
control  device  includes  a  concentrator, 
you  must  establish  operating  limits  for 
the  concentrator  according  to 
paragraphs  (e)(1)  through  (4)  of  this 
section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the  desorption 
concentrate  stream  gas  temperature  at 
least  once  every  15  minutes  during  each 
of  the  three  runs  of  the  performance  test. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature.  This  is  the 
minimum  operating  limit  for  the 
desorption  concentrate  gas  stream 
temperature. 

(3)  During  the  performance  test,  you 
must  monitor  and  record  the  pressure 
drop  of  the  dilute  stream  across  the 
concentrator  at  least  once  every  15 
minutes  during  each  of  the  three  runs  of 
the  performance  test. 

(4)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  pressure  drop.  This  is  the 
maximum  operating  limit  for  the  dilute 
stream  across  the  concentrator. 

(f)  Emission  capture  systems.  For  each 
capture  device  that  is  not  part  of  a  PTE 
that  meets  the  criteria  of  §  63.3565(a), 
establish  an  operating  limit  for  either 
the  gas  volumetric  flow  rate  or  duct 
static  pressure,  as  specified  in 
paragraphs  (f)(1)  and  (2)  of  this  section. 
The  operating  limit  for  a  PTE  is         * 
specified  in  Table  4  to  this  subpart. 

(1)  During  the  capture  efficiency 
determination  required  by  §63.3560  and 
described  in  §§63.3564  and  63.3565, 
you  must  monitor  and  record  either  the 
gas  volumetric  flow  rate  or  the  duct 
static  pressure  for  each  separate  capture 
device  in  your  emission  capture  system 
at  least  once  every  15  minutes  during 
each  of  the  three  test  nms  at  a  point  in 
the  duct  between  the  capture  device  and 
the  add-on  control  device  inlet. 

(2)  Calculate  and  record  the  average 
gas  volxmietric  flow  rate  or  duct  static 
pressure  for  the  three  test  runs  for  each 
captxire  device.  This  average  gas 
volumetric  flow  rate  or  duct  static 
pressure  is  the  minimum  operating  limit 
for  that  specific  captiu^  device. 

§  63.3568  What  are  the  requirements  for 
continuous  parameter  nuMiitoring  system 
installation,  operation,  and  maintenance? 

(a)  General.  You  must  install,  operate, 
and  maintain  each  CPMS  specified  in 
paragraphs  (c),  (e),  (f),  and  (g)  of  this 
section  according  to  paragraphs  (a)(1) 


through  (6)  of  this  section.  You  must 
install,  operate,  and  maintain  each 
CPMS  specific  in  paragraphs  (b)  and 
(d)  of  this  section  according  to 
paragraphs  (a)(3)  through  (5)  of  this 
section. 

(1)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  four  equally 
spaced  successive  cycles  of  CPMS 
operation  in  1  hour. 

(2)  You  must  determine  the  average  of 
all  recorded  readings  for  each 
successive  3-hour  period  of  the 
emission  capture  system  and  add-on 
control  device  operation. 

(3)  You  must  record  the  results  of 
each  inspection,  calibration,  and 
validation  check  of  the  CPMS. 

(4)  You  must  maintain  the  CPMS  at 
all  times  and  have  available  necessary 
parts  for  routine  repairs  of  the 
monitoring  equipment. 

(5)  You  must  operate  the  CPMS  and 
collect  emission  capture  system  and 
add-on  control  device  parameter  data  at 
all  times  that  a  controlled  coating 
operation  is  operating,  except  during 
monitoring  malfunctions,  associated 
repairs,  and  required  quality  assurance 
or  control  activities  (including,  if 
applicable,  calibration  checks  and 
required  zero  and  span  adjustments). 

(6)  You  must  not  use  emission  capture 
system  or  add-on  control  device 
parameter  data  recorded  during 
monitoring  malfunctions,  associated 
repairs,  out  oT  control  periods,  or 
required  quality  assurance  or  control 
activities  when  calculating  data 
averages.  You  must  use  all  the  data 
collected  during  all  other  periods  in 
calculating  the  data  averages  for 
determining  compliance  with  the 
emission  capture  system  and  add-on 
control  device  operating  limits. 

(7)  A  monitoring  malfunction  is  any 
sudden,  infrequent,  not  reasonably 
preventable  failure  of  the  CPMS  to 
provide  valid  data.  Monitoring  failures 
that  are  caused  in  part  by  poor 
maintenance  or  careless  operation  are 
not  malfunctions.  Any  period  for  which 
the  monitoring  system  is  out  of  control 
and  data  are  not  available  for  required 
calciUations  is  a  deviation  from  the 
monitoring  requirements. 

(b)  Capture  system  bypass  line.  You 
must  meet  the  requirements  of 
paragraphs  (b)(1)  and  (2)  of  this  section 
for  each  emission  capture  system  that 
contains  bypass  lines  that  could  divert 
emissions  away  from  the  add-on  control 
device  to  the  atmosphere. 

(1)  You  must  monitor  or  secure  the 
valve  or  closure  mechanism  controlling 
the  bypass  line  in  a  nondiverting 
position  in  such  a  way  that  the  valve  or 


closure  mechanism  cannot  be  opened 
without  creating  a  record  that  the  valve 
was  opened.  The  method  used  to 
monitor  or  secure  the  valve  or  closure 
mechanism  must  meet  one  of  the 
requirements  specified  in  paragraphs 
(b)(l)(i)  through  (iv)  of  this  section. 

(i)  Flow  control  position  indicator. 
Install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturer's 
specifications  a  flow  control  position 
indicator  that  takes  a  reading  at  least 
once  every  15  minutes  and  provides  a 
record  indicating  whether  the  emissions 
are  directed  to  the  add-on  control  device 
or  diverted  from  the  add-on  control 
device.  The  time  of  occurrence  and  flow 
control  position  must  be  recorded  as 
well  as  every  time  the  flow  direction  is 
changed.  The  flow  control  position 
indicator  must  be  installed  at  the 
entrance  to  any  bypass  line  that  could 
divert  the  emissions  away  from  the  add- 
on control  device  to  the  atmosphere. 

(ii)  Car-seal  or  lock-and-key  valve 
closures.  Secure  any  bypass  line  valve 
in  the  closed  position  with  a  car-seal  or 
a  lock-and-key  type  configuration.  You 
must  visually  inspect  the  seal  or  closure 
mechanism  at  least  once  every  month  to 
ensure  that  the  valve  is  maintained  in 
the  closed  position  and  the  emissions 
are  not  diverted  away  from  the  add-on 
control  device  to  the  atmosphere. 

(iii)  Valve  closure  monitoring.  Ensure 
that  any  bypass  line  valve  is  in  the 
closed  (non-diverting)  position  through 
monitoring  of  valve  position  at  least 
once  every  15  minutes.  You  must 
inspect  the  monitoring  system  at  least 
once  every  month  to  verify  that  the 
monitor  will  indicate  valve  position. 

(iv)  Automatic  shutdown  system.  Use 
an  automatic  shutdown  system  in  which 
the  coating  operation  is  stopped  when 
flow  is  diverted  by  the  bypass  line  away 
from  the  add-on  control  device  to  the 
atmosphere  when  the  coating  operation 
is  running.  You  must  inspect  the 
automatic  shutdown  system  at  least 
once  every  month  to  verify  that  it  will 
detect  diversions  of  flow  and  shut  down 
the  coating  operation. 

(2)  If  any  bypass  line  is  opened,  you 
must  include  a  description  of  why  the 
bypass  line  was  opened  and  the  length 
of  time  it  remained  open  in  the 
semiannual  compliance  reports  required 
in  §63.3520. 

(c)  Thermal  oxidizers  and  catalytic 
oxidizers.  If  you  are  using  a  thermal 
oxidizer  or  catalytic  oxidizer  as  an  add- 
on control  device  (including  those  used 
with  concentrators  or  with  carbon 
adsorbers  to  treat  desorbed  concentrate 
streams),  you  must  comply  with  the 
requirements  in  paragraphs  (c)(1) 
through  (3)  of  this  section. 
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(1)  For  a  thermal  oxidizer,  install  a  gas 
temperature  monitor  in  the  firebox  of 
the  thermal  oxidizer  or  in  the  duct 
inunediately  downstream  of  the  firebox 
before  any  substantial  heat  exchange 
occurs. 

(2)  For  a  catalytic  oxidizer,  install  a 
gas  temperature  monitor  in  the  gas 
stream  immediately  before  the  catalyst 
bed,  and  if  you  establish  operating 
limits  according  to  §63. 3567(b)(1)  and 
(2),  also  install  a  gas  temperatiue 
monitor  in  the  gas  stream  immediately 
after  the  catalyst  bed. 

(i)  If  you  establish  operating  limits 
according  to  §63. 3567(b)(1)  and  (2), 
then  you  must  install  the  gas 
temperature  monitors  both  upstream 
and  downstream  of  the  catalyst  bed.  The 
temperatiure  monitors  must  be  in  the  gas 
stream  immediately  before  and  after  the 
catalyst  bed  to  measure  the  temperature 
difference  across  the  bed. 

(ii)  If  you- establish  operating  limits 
according  to  §  63.356703)(3)  and  (4), 
then  you  must  install  a  gas  temperature 
monitor  upstream  of  the  catalyst  bed. 
The  temperature  monitor  must  be  in  the 
gas  stream  inunediately  before  the 
catalyst  bed  to  measiure  the  temperature. 

(3)  For  all  thermal  oxidizers  and 
catalytic  oxidizers,  you  must  meet  the 
requirements  in  paragraphs  (a)  and 
(c)(3)(i)  through  (vii)  of  this  section  for 
each  gas  temperature  monitoring  device. 

(i)  Locate  the  temperature  sensor  in  a 
position  that  provides  a  representative 
temperature. 

(ii)  Use  a  temperature  sensor  with  a 
measurement  sensitivity  of  4  degrees 
Fahrenheit  or  0.75  percent  of  the 
temperature  value,  whichever  is  larger. 

(iii)  Shield  the  temperatiue  sensor 
system  from  electromagnetic 
interference  and  chemical 
contaminants. 

(iv)  If  a  gas  temperature  chart  recorder 
is  used,  it  must  have  a  measurement 
sensitivity  in  the  minor  division  of  at 
least  20  degrees  Fahrenheit. 

(v)  Perform  an  electronic  calibration 
at  least  semiannually  according  to  the 
procedures  in  the  manufacturer's 
owners  manual.  Following  the 
electronic  calibration,  you  must  conduct 
a  temperatiu^  sensor  validation  check  in 
which  a  second  or  redundant 
temperature  sensor  placed  nearby  the 
process  temperature  sensor  must  yield  a 
reading  within  30  degrees  Fahrenheit  of 
the  process  temperatiue  sensor  reading. 

(vi)  Conduct  calibration  and 
vaUdation  checks  any  time  the  sensor 
exceeds  the  manufacturer's  specified 
maximum  operating  temperature  range 
or  install  a  new  temperature  sensor. 

(vii)  At  least  monUily,  inspect 
components  for  integrity  and  electrical 


connections  for  continuity,  oxidation, 
and  galvanic  corrosion. 

(d)  Carbon  adsorbers.  If  you  are  using 
a  carbon  adsorber  as  an  add-on  control 
device,  you  must  monitor  the  total 
regeneration  desorbing  gas  (e.g.,  steam 
or  nitrogen)  mass  flow  for  each 
regeneration  cycle,  the  carbon  bed 
temperature  after  each  regeneration  and 
cooling  cycle,  and  comply  with 
paragraphs  (a)(3)  through  (5)  and  (d)(1) 
and  (2)  of  this  section. 

(1)  The  regeneration  desorbing  gas 
mass  flow  monitor  must  be  an 
integrating  device  having  a 
measurement  sensitivity  of  plus  or 
minus  10  percent  capable  of  recording 
the  total  regeneration  desorbing  gas 
mass  flow  for  each  regeneration  cycle. 

(2)  The  carbon  bed  temperature 
monitor  must  have  a  measurement 
sensitivity  of  1  percent  of  the 
temperature  recorded  or  1  degree 
Fahrenheit,  whichever  is  greater,  and 
must  be  capable  of  recording  the 
temperatvue  within  15  minutes  of 
completing  any  carbon  bed  cooling 
cycle. 

(e)  Condensers.  If  you  are  using  a 
condenser,  you  must  monitor  the 
condenser  outlet  (product  side)  gas 
temperature  and  comply  with 
paragraphs  (a)  and  (e)(1)  and  (2)  of  this 
section. 

(1)  The  gas  temperature  monitor  must 
have  a  measurement  sensitivity  of  1 
percent  of  the  temperatiu^  recorded  or 
1  degree  Fahrenheit,  whichever  is 
greater. 

(2)  The  temperature  monitor  must 
provide  a  gas  temperatxu'e  record  at  least 
once  every  15  minutes. 

(f)  Concentrators.  If  you  are  using  a 
concentrator  such  as  a  zeolite  wheel  or 
rotary  carbon  bed  concentrator,  you 
must  comply  with  the  requirements  in 
paragraphs  (f)(1)  and  (2)  of  tliis  section. 

(1)  You  must  install  a  temperature 
monitor  in  the  desorption  gas  stream. 
The  temperature  monitor  must  meet  the 
requirements  in  paragraphs  (a)  and 
(c)(3)  of  this  section. 

(2)  You  must  install  a  device  to 
monitor  pressure  drop  across  the  zeolite 
wheel  or  rotary  carbon  bed.  The 
pressure  monitoring  device  must  meet 
the  requirements  in  paragraphs  (a)  and 
(f)(2)(i)  through  (vii)  of  this  section. 

(i)  Locate  tbe  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure. 

(ii)  Minimize  or  eliminate  pulsating 
pressiu°e,  vibration,  and  internal  and 
external  corrosion. 

(iii)  Use  a  gauge  with  a  minimimi 
tolerance  of  0.5  inch  of  water  or  a 
transducer  with  a  minimum  tolerance  of 
1  percent  of  the  pressure  range. 


(iv)  Check  the  pressure  tap  daily. 

(v)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(vi)  Conduct  calibration  checks 
anytime  the  sensor  exceeds  the 
manufactvuer's  specified  maximum 
operating  pressu|«  range  or  install  a  new 
pressure  sensor. 

(vii)  At  least  monthly,  inspect 
components  for  integrity,  electrical 
connections  for  continuity,  and 
mechanical  connections  for  leakage. 

(g)  Emission  capture  systems.  The 
capture  system  monitoring  system  must 
comply  with  the  applicable 
requirements  in  paragraphs  (g)(1)  and 
(2)  of  this  section. 

(1)  For  each  flow  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (a)  and  (g)(l)(i)  through 
(iv)  of  this  section. 

(i)  Locate  a  flow  sensor  in  a  position    ° 
that  provides  a  representative  flow 
measurement  in  the  duct  bnm  each  . 
captiue  device  in  the  emission  captiue 
system  to  the  add-on  control  device. 

(ii)  Reduce  swirling  flow  or  abnormpJ 
velocity  distributions  due  to  upstream 
and  downstream  disturbances. 

(iii)  Conduct  a  flo\<^  sensor  calibration 
check  at  least  semiannually. 

(iv)  At  least  monthly,  inspect 
components  for  integrity,  electrical 
connections  for  continuity,  and 
mechanical  connections  for  leakage. 

(2)  For  each  pressure  drop 
measurement  device,  you  must  comply 
with  the  requirements  in  paragraphs  (a) 
and  (g)(2)(i)  through  (vi)  of  this  section. 

(i)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that 

provides  a  representative 
measurement  of  the  pressure  drop 
across  each  opening  you  are  monitoring.' 

(ii)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion. 

(iiil  Check  pressure  tap  pluggage     • 
daily. 

(iv)  Using  an  inclined  manometer 
with  a  measurement  sensitivity  of 
0.0002  inch  water,  check  gauge 
calibration  quarterly  and  transducer  %^ 
calibration  monthly. 

(v)  Conduct  cahbration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum   ' 
operating  pressure  range  or  install  a  new 
pressure  sensor. 

(vi)  At  least  monthly,  inspect 
components  for  integrity,  electrical 
connections  for  continuity,  and 
mechanical  connections  for  leakage. 
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Compliance  Requirements  for  the 
Control  EfiBciency/Outlet  Concentration 
Option 

§  63.3570    By  what  date  must  I  conduct 
perfonnance  tests  and  other  initial 
compliance  demonstrations? 

(a)  New  and  reconstructed  affected 
sources.  For  a  new  or  reconstructed 
source,  you  must  meet  the  requirements 
of  paragraphs  (a)(1)  through  (4)  of  this 
section. 

(1)  All  emission  capture  systems,  add- 
on control  devices,  and  CPMS  must  be 
installed  and  operating  no  later  than  the 
applicable  compliance  date  specified  in 
§63.3483.  You  must  conduct  a 
performance  test  of  each  capture  system 
and  add-on  control  device  according  to 
§§63.3574,  63.3575,  and  63.3576  and 
establish  the  operating  limits  required 
by  §  63.3492  no  later  than  180  days  after 
the  applicable  compliance  date 
specified  in  §  63 .  3483 . 

(2)  You  must  develop  and  begin 
implementing  the  work  practice  plan 
required  by  §  63.3493  no  later  than  the 
compliance  date  specified  in  §  63.3483. 

(3)  You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §  63.3571.  The  initial 
compliance  period  begins  on  the 
applicable  compUance  date  specified  in 
§  63.3483  and  ends  on  the  last  day  of  the 
twelfth  month  following  the  compliance 
date.  If  the  compliance  date  occurs  on 
any  day  other  than  the  first  day  of  a 
month,  then  the  initial  compliance 
period  extends  through  the  end  of  that 
month  plus  the  next  12  months.  The 
initial  compliance  demonstration 
includes  the  results  of  emission  captiue 
system  and  add-on  control  device 
performance  tests  conducted  according 
to  §63.3574,  63.3575,  and  63.3576,  the 
operating  limits  established  during  the 
performance  tests  and  the  results  of  the 
continuous  parameter  monitoring 
required  by  §63.3578,  and 
documentation  of  whether  you 
developed  and  implemented  the  work 
practice  plan  required  by  §  63.3493. 

(4)  You  do  not  need  to  comply  with 
the  operating  limits  for  the  emission 
capture  system  and  add-on  control 
device  required  by  §  63.3492  imtil  after 
you  have  completed  the  performance 
tests  specified  in  paragraph  (a)(1)  of  this 
section.  Instead,  you  must  maintain  a 
log  detailing  the  operation  and 
maintenance  of  the  emission  capture 
system,  add-on  control  device,  and 
continuous  parameter  monitors  during 
the  period  between  the  compliance  date 
and  the  performance  test.  You  must 
begin  complying  with  the  operating 
limits  on  the  date  you  complete  the 


performance  tests  specified  in  paragraph 
(a)(1)  of  this  section. 

(b)  Existing  affected  sources.  For  an 
existing  affected  source,  you  must  meet 
the  requirements  of  paragraphs  (b)(1) 
through  (3)  of  this  section. 

(1)  All  emission  capture  systems,  add- 
on control  devices,  and  CPMS  must  be 
installed  and  operating  no  later  than  the 
applicable  compliance  date  specified  in 
§63.3483. 

(2)  You  must  develop  and  begin 
implementing  the  work  practice  plan 
required  by  §  63.3493  no  later  than  the 
compliance  date  specified  in  §  63.3483. 

(3)  You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §63.3571.  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.3483  and  ends  on  the  last  day  of  the 
twelfth  month  following  the  compliance 
date.  If  the  compliance  date  occurs  on 
any  day  other  than  the  first  day  of  a 
month,  then  the  initial  compliance 
period  extends  through  the  end  of  that 
month  plus  the  next  12  months.  The 
initial  compliance  demonstration 
includes  the  results  of  emission  captiue 
system  and  add-on  control  device 
performance  tests  conducted  according 
to  §§63.3574,  63.3575,  and  63.3576.  the 
operating  limits  established  during  the 
performance  tests  and  the  results  of  the 
continuous  parameter  monitoring 
required  by  §  63.3578,  and 
docimientation  of  whether  you 
developed  and  implemented  the  work 
practice  plan  required  by  §  63.3493. 

§63.3571    How  do  I  demonstrate  initial 
compliance? 

(a)  You  may  use  the  control 
efficiency/outlet  concentration  option 
for  any  coating  operation,  for  any  group 
of  coating  operations  within  a 
subcategory  or  coating  type  segment,  or 
for  all  of  the  coating  operations  within 
a  subcategory  or  coating  type  segment. 
You  must  use  the  compliant  material 
option,  the  emission  rate  without  add- 
on controls  option,  or  the  emission  rate 
with  add-on  controls  option  for  any 
coating  operation  in  the  affected  source 
for  which  you  do  not  use  the  control 
efficiency/outlet  concentration  option. 
To  demonstrate  initial  compliance,  the 
coating  operation(s)  for  which  you  use 
the  control  efficiency/outlet 
concentration  option  must  meet  the 
applicable  levels  of  emission  reduction 
in  §  63.3490.  You  must  conduct  a 
separate  initial  compliance 
demonstration  for  each  one  and  two- 
piece  draw  and  iron  can  body  coating, 
sheet  coating,  three-piece  can  body 
assembly  coating,  and  end  lining 
affected  source. 


(h)  Compliance  with  operating  limits. 
You  must  establish  and  demonstrate 
continuous  compliance  during  the 
initial  compliance  period  with  the 
operating  limits  required  by  §  63.3492, 
using  the  procediues  specified  in 
§§63.3577  and  63.3578. 

(c)  Compliance  with  work  practice 
requirements.  You  must  develop, 
implement,  and  dociunent  your 
implementation  of  the  work  practice 
plan  required  by  §  63.3493  diuing  the 
initial  compliance  period,  as  specified 
in  §63.3530. 

(d)  Compliance  demonstration.  To 
demonstrate  initial  compliance,  you 
must  keep  all  records  applicable  to  the 
control  efficiency/outlet  concentration 
option  as  required  by  §§  63.3530  and 
63.3531.  As  part  of  the  Notification  of 
Compliance  Status  required  by 

§  63.3510,  you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
control  efficiency/outlet  concentration 
option  and  submit  a  statement  that  the 
coating  operation(s)  was  (were)  in 
compliance  with  the  emission 
limitations  during  the  initial 
compliance  period  because  you 
achieved  the  operating  limits  required 
by  §  63.3492  and  the  work  practice 
standards  required  by  §  63.3493. 

§63.3572    [Reserved] 

§  63.3573    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations? 

(a)  To  demonstrate  continuous 
compliance  with  the  emission 
limitations  using  the  control  efficiency/ 
outlet  concentration  option,  the  organic 
HAP  emission  rate  for  each  compliance 
period  must  be  equal  to  or  less  than  20 
ppmvd  or  must  be  reduced  by  the 
amoimts  specified  in  §  63.3490.  A 
compliance  period  consists  of  12 
months.  Each  month  after  the  end  of  the 
initial  compliance  period  described  in 

§  63.3570  is  the  end  of  a  compliance 
period  consisting  of  that  month  and  the 
preceding  1 1  months. 

(b)  You  must  demonstrate  continuous 
compliance  with  each  operating  limit 
required  by  §  63.3492  that  applies  to 
you,  as  specified  in  Table  4  to  this 
subpart.  If  an  operating  parameter  is  out 
of  the  allowed  range  specified  in  Table 

4  to  this  subpart,  this  is  a  deviation  from 
the  operating  limit  that  must  be  reported 
as  specified  in  §§  63.3510(b)(6)  and 
63.3520(a)(7). 

(c)  You  must  meet  the  requirements 
for  bypass  lines  in  §  63.3578(b)  for 
controlled  coating  operations  for  which 
you  do  not  conduct  liquid-liquid 
material  balances.  If  any  bypass  line  is 
opened  and  emissions  are  diverted  to 
the  atmosphere  when  the  coating 
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operation  is  running,  this  is  a  deviation 
that  must  be  reported  as  specified  in 
§§  63.3510(b)(6)  and  63.3520(a)(7). 

(d)  You  must  demonstrate  continuous 
compliance  with  the  work  practice 
standards  in  §  63.3493.  If  you  did  not 
develop  a  work  practice  plan  or  you  did 
not  implement  the  plan  or  you  did  not 
keep  the  records  required  by 

§  63.3530(k)(8),  this  is  a  deviation  from 
the  work  practice  standards  that  must  be 
reported  as  specified  in  §§  63.3510(b)(6) 
and  63.3520(a)(7). 

(e)  As  part  of  each  semiannual 
compliance  report  required  in  §  63.3520, 
you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
control  efficiency/outlet  concentration 
option.  If  there  were  no  deviations  from 
the  operating  limits  or  work  practice 
standards,  submit  a  statement  that  you 
were  in  compliance  with  the  emission 
limitations  during  the  reporting  period 
because  the  organic  HAP  emission  rate 
for  each  compliance  f>ehod  was  less 
than  20  ppmvd  or  was  reduced  by  the 
amount  specified  in  §  63.3490  and  you 
achieved  the  work  practice  standards 
required  by  §  63.3493  dining  each 
compliance  period. 

I  (f)  Dining  periods  of  startup, 
shutdown,  or  malfunctions  of  the 
emission  capture  system,  add-on  control 
device,  or  coating  operation  that  may 
affect  emission  capture  or  control  device 
efficiency,  you  must  operate  in 
accordance  with  the  SSMP  required  by 
§B3.3500(c). 

I  (g)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  of  the  emission  capture 
system,  add-on  control  device,  or 
coating  operation  that  may  affect 
emission  captine  or  control  device 
efficiency  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  SSMP.  The 
Administrator  will  determine  whether 
deviations  that  occur  during  a  period 
you  identify  as  a  startup,  shutdown,  or 
malfunction  are  violations,  according  to 
the  provisions  in  §  63.6(e). 

(h)  You  must  maintain  records 
applicable  to  the  control  efficiency/ 
outlet  concentration  option  as  specified 
in  §§63.3530  and  63.3531.  . 

§63.3574    What  are  the  general 
reffuirements  for  performance  tests? 

I  (a)  You  must  conduct  each 
plarformance  test  required  by  §  63.3570 
according  to  the  requirements  of 
§  63.7(e)(1)  and  under  the  conditions  in 
this  section  unless  you  obtain  a  waiver 
of  the  performance  test  according  to  the 
provisions  in  §  63.7(h). 


(1)  Representative  coating  operating 
conditions.  You  must  conduct  the 
performance  test  under  representative 
operating  conditions  for  the  coating 
operation(s).  Operations  dining  periods 
of  startup,  shutdown,  or  malfunction 
and  during  periods  of  nonoperation  do 
not  constitute  representative  conditions. 
You  must  record  the  process 
information  that  is  necessary  to 
document  operating  conditions  dining 
the  test  and  explain  why  the  conditions 
represent  normal  operation. 

(2)  Representative  emission  capture 
system  and  add-on  control  device 
operating  conditions.  You  must  conduct 
the  performance  test  when  the  emission 
capture  system  and  add-on  control 
device  are  operating  at  a  representative 
flow  rate  and  the  add-on  control  device 
is  operating  at  a  representative  inlet 
concentration.  You  must  record 
information  that  is  necessary  to 
document  emission  capture  system  and 
add-on  control  device  operating 
conditions  during  the  test  and  explain 
why  the  conditions  represent  normal 
operation. 

(b)  You  must  conduct  each 
performance  test  of  an  emission  capture 
system  according  to  the  requirements  in 
§  63.3575.  You  must  conduct  each 
performance  test  of  an  add-on  control 
device  according  to  the  requirements  in 
§63.3576. 

§  63.3575    How  do  I  determine  the  emission 
capture  system  efficiency? 

The  capture  efficiency  of  your 
emission  capture  system  must  be  100 
percent  to  use  the  control  efficiency/ 
outlet  concentration  option.  You  may 
assume  the  capture  system  efiiciency  is 
100  percent  if  both  of  the  conditions  in 
paragraphs  (a)  and  (b)  of  this  section  are 
met. 

(a)  The  capture  system  meets  the 
criteria  in  Method  204  of  appendix  M  to 
40  CFR  part  51  for  a  PTE  and  directs  all 
the  exhaust  gases  from  the  enclosure  to 
an  add-on  control  device. 

(b)  All  coatings  and  thinners  used  in 
the  coating  operation  are  applied  within 
the  capture  system,  and  coating  solvent 
flash-off.  curing.'and  drying  occurs 
within  the  capture  system.  This 
criterion  is  not  met  if  parts  enter  the 
open  shop  environment  when  being 
moved  between  a  spray  booth  and  a 
curing  oven. 

§  63.3576    How  do  I  determine  the  add-on 
control  device  emission  destruction  or 
removal  efficiency? 

You  must  use  the  procedures  and  test 
methods  in  this  section  to  determine  the 
add-on  control  device  emission 
destruction  or  removal  efficiency  as  part 
of  the  performance  test  required  by 


§  63.3570.  You  must  conduct  three  test 
runs  as  specified  in  §  63.7(e)(3)  and  each 
test  run  must  last  at  least  1  hour. 

(a)  For  all  types  of  add-on  control 
devices,  use  the  test  methods  specified 
in  paragraphs  (a)(1)  through  (5)  of  this 
section. 

(1)  Use  Method  1  or  1 A  of  appendix 
A  to  40  CFR  part  60.  as  appropriate,  to 
select  sampling  sites  and  velocity 
traverse  points. 

(2)  Use  Method  2,2A,  2C,  2D,  2F,  or 
2G  of  appendix  A  to  40  CFR  part  60,  as' 
appropriate,  to  measure  gas  volumetric 
flow  rate. 

(3)  Use  MeUiod  3,  3A,  or  3B  of 
appendix  A  to  40  CFR  part  60,  as 
appropriate,  for  gas  analysis  to 
determine  dry  molecular  weight.  You 
may  also  use  as  an  alternative  to  Method 
3B,  the  manual  method  for  measuring 
the  oxygen,  carbon  dioxide,  and  carbon 
monoxide  content  of  exhaust  gas  in 
ANSI/ASME  PTC  19.10-1981.  "Flue 
and  Exhaust  Gas  Analyses." 

(4)  Use  Method  4  of  appendix  A  to  40 
CFR  part  60  to  determine  stack  gas 
moisture. 

(5)  Methods  for  determining  gas 
volumetric  flow  rate,  dry  molecular 
weight,  and  stack  ^as  moisture  must  be 
performed,  as  applicable,  during  each 
test  run. 

(b)  Measure  total  gaseous  organic 
mass  emissions  as  carbon  at  the  inlet 
and  outlet  of  the  add-on  control  device 
simultaneously,  using  either  Method  25 
or  25A  of  appendix  A  to  40  CFR  part  60 
as  specified  in  paragraphs  (b)(1)  through 
(3)  of  this  section.  You  must  use  the 
same  method  for  both  the  inlet  and 
outlet  measurements. 

(1)  Use  Method  25  of  appendix  A  to 
40  CFR  part  60  if  the  add-on  control 
device  is  an  oxidizer  and  you  expect  the 
total  gaseous  organic  concentration  as 
carbon  to  be  more  than  50  ppm  at  the 
control  device  oudet. 

(2)  Use  Method  25A  of  appendix  A  to 
40  CFR  part  60  if  the  add-on  control 
devite  is  an  oxidizer  and  you  expect  the 
total  gaseous  organic  concentration  as 
carbon  to  be  50  ppm  or  less  at  the 
control  device  outlet. 

(3)  Use  Method  25A  of  appendix  A  to 
40  CFR  part  60  if  the  add-on  control 
device  is  not  an  oxidizer. 

(c)  If  two  or  more  add-on  control 
devices  are  used  for  the  same  emission 
stream,  then  you  must  measure 
emissions  at  the  outlet  of  each  deyice. 
For  example,  if  one  add-on  control 
device  is  a  concentrator  with  an  ontlet 
for  the  high-volume  dilute  stream  that 
has  been  treated  by  the  concentrator  and 
a  second  add-on  control  device  is  an 
oxidizer  with  an  ouUet  for  the  low- 
volume,  concentrated  stream  that  is 
treated  with  the  oxidizer,  you  must 
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measure  emissions  at  the  outlet  of  the 
oxidizer  and  the  high-volume  dilute 
stream  outlet  of  the  concentrator. 

(d)  For  each  test  run,  determine  the 
total  gaseous  organic  emissions  mass 


flow  rates  for  the  inlet  and  outlet  of  the 
add-on  control  device,  using  Equation  1 
of  this  section.  If  there  is  more  than  one 
inlet  or  outlet  to  the  add-on  control 
device,  you  must  calculate  the  total 


gaseous  organic  mass  flow  rate  using 
Equation  1  of  this  section  for  each  inlet 
and  each  outlet  and  then  total  all  of  the 
inlet  emissions  and  total  all  of  the  outlet 


emissions. 


M,  =Q,sdC,(12)(0.0416)(lO-^)  (Eq.  1) 


Where.- 

Mr  =  total  gaseous  organic  emissions 
mass  flow  rate,  kg/h. 

Q  =  the  concentration  of  organic 

compoiuids  as  carbon  in  the  vent 
gas,  as  determined  by  Method  25  or 
Method  25A,  ppmvd. 

Q.^  =  volumetric  flow  rate  of  gases 
entering  or  exiting  the  add-on 
control  device,  as  determined  by 
Method  2.  2A.  2C,  2D,  2F,  or  2G, 
dry  standard  cubic  meters/hour 
(dscm/h). 

0.0416  =  conversion  factor  for  molar 
volume,  kg-moles  per  cubic  meter 
\.  (mol/m  ')  {@  293  Kelvin  (K)  and  760 
millimeters  of  mercury  (mmHg)). 

(e)  For  each  test  nm,  determine  the 
add-on  control  device  organic  emissions 
destruction  or  removal  efficiency,  using 
Equation  2  of  this  section. 


DRE=100x^"     ^•" 


M. 


(Eq.  2) 


Where; 

DRE  =  organic  emissions  destruction  or 
removal  efficiency  of  the  add-on 
control  device,  percent. 

Mr,  =  total  gaseous  organic  emissions 
mass  flow  rate  at  the  inlet(s)  to  the 
add-on  control  device,  using 
Equation  1  of  this  section,  kg/h. 

Mfu  =  total  gaseous  organic  emissions 
mass  flow  rate  at  the  outlet(s)  of  the 
add-on  control  device,  using 
Equation  1  of  this  section,  kg/h. 

(f)  Determine  the  emission  destruction 
or  removal  efficiency  of  the  add-on 
control  device  as  the  average  of  the 
efficiencies  determined  in  the  three  test 
runs  and  calculated  in  Equation  2  of  this 
section. 

§63.3577    How  do  I  establish  the  emission 
capture  system  and  add-on  control  device 
operating  limits  during  the  performance 
test? 

During  the  performance  test  required 
by  §  63.3570  and  described  in 
§§63.3574,  63.3575,  and  63.3576,  you 
must  establish  the  operating  limits 
required  by  §  63.3492  according  to  this 
section  unless  you  have  received 
approval  for  alternative  monitoring  and 
operating  limits  under  §  63.8(f)  as 
specified  in  §  63.3492. 


(a)  Thermal  oxidizers.  If  your  add-on 
control  device  is  a  thermal  oxidizer, 
establish  the  operating  limits  according 
to  paragraphs  (a)(1)  and  (2)  of  this 
section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the 
combustion  temperature  at  least  once 
every  15  minutes  during  each  of  the 
three  test  runs.  You  must  monitor  the 
temperature  in  the  firebox  of  the 
thermal  oxidizer  or  immediately 
downstream  of  the  firebox  before  any 
substantial  heat  exchange  occurs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  combustion  temperature 
maintained  during  the  performance  test. 
That  average  combustion  temperature  is 
the  minimum  operating  limit  for  your 
thermal  oxidizer. 

(b)  Catalytic  oxidizers.  If  your  add-on 
control  device  is  a  catalytic  oxidizer, 
establish  the  operating  limits  according 
to  either  paragraphs  (b)(1)  and  (2)  or 
paragraphs  (b)(3)  and  (4)  of  this  section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the 
temperature  just  before  the  catalyst  bed 
and  the  temperature  difference  across 
the  catalyst  bed  at  least  once  every  15 
minutes  during  each  of  the  three  test 
runs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature  just  before  the 
catalyst  bed  and  the  average 
temperature  difference  across  the 
catalyst  bed  maintained  during  the 
performance  test.  Those  are  the 
minimum  operating  limits  for  your 
catalytic  oxidizer. 

(3)  As  cm  alternative  to  monitoring  the 
temperatiire  difference  across  the 
catalyst  bed,  you  may  monitor  the 
temperature  at  the  inlet  to  the  catalyst 
bed  and  implement  a  site-specific 
inspection  and  maintenance  plan  for 
your  catalytic  oxidizer  as  specified  in 
paragraph  (b)(4)  of  this  section.  During 
the  performance  test,  you  must  monitor 
and  record  the  temperature  just  before 
the  catalyst  bed  at  least  once  every  15 
minutes  during  each  of  the  three  test 
runs.  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature  just  before  the 
catalyst  bed  during  the  performance 


test.  This  is  the  minimum  operating 
limit  for  your  catalytic  oxidizer. 

(4)  You  must  develop  and  implement 
an  inspection  and  maintenance  plan  for 
your  catalytic  oxidizer(s)  for  which  you 
elect  to  monitor  according  to  paragraph 
(b)(3)  of  this  section.  The  plan  must 
address,  at  a  minimum,  the  elements 
specified  in  paragraphs  (b)(4)(i)  through 
(iii)  of  this  section. 

(i)  Annual  sampling  and  analysis  of 
the  catalyst  activity  [i.e.  conversion 
efficiency)  following  the  manufacturer's 
or  catalyst  supplier's  recommended 
procedures. 

(ii)  Monthly  inspection  of  the  oxidizer 
systenv  including  the  burner  assembly 
and  fuel  supply  lines  for  problems  and, 
as  necessary,  adjust  the  equipment  to 
assure  proper  air-to-fuel  mixtures. 

(iii)  Annual  internal  and  monthly 
external  visual  inspection  of  the  catalyst 
bed  to  check  for  channeling,  abrasion, 
and  settling.  If  problems  are  found,  you 
must  take  corrective  action  consistent 
with  the  manufacturer's 
recommendations  and  conduct  a  new 
performance  test  to  determine 
destruction  efficiency  according  to 
§63.3576. 

(c)  Carbon  adsorbers.  If  your  add-on 
control  device  is  a  carbon  adsorber, 
establish  the  operating  limits  according 
to  paragraphs  (c)(1)  and  (2)  of  this 
section. 

(1)  You  must  monitor  and  record  the 
total  regeneration  desorbing  gas  (e.g., 
steam  or  nitrogen)  mass  flow  for  each 
regeneration  cycle,  emd  the  carbon  bed 
temperature  after  each  carbon  bed 
regeneration  and  cooling  cycle  for  the 
regeneration  cycle  either  immediately 
preceding  or  immediately  following  the 
performance  test. 

(2)  The  operating  limits  for  your 
carbon  adsorber  are  the  minimum  total 
desorbing  gas  mass  flow  recorded 
during  the  regeneration  cycle  and  the 
maximum  carbon  bed  temperature 
recorded  after  the  cooling  cycle. 

(d)  Condensers.  If  your  add-on  control 
device  is  a  condenser,  establish  the 
operating  limits  according  to  paragraphs 
(d)(1)  and  (2)  of  this  section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the  condenser 
outlet  (product  side)  gas  temperature  at 
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least  once  every  15  minutes  during  each 
of  the  three  test  runs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  condenser  outlet  (product 
side)  gas  temperature  maintained  during 
the  performance  test.  This  average 
condenser  outlet  gas  temperature  is  the 
maximum  operating  limit  for  your 
condenser. 

(e)  Concentrators.  If  your  add-on 
control  device  includes  a  concentrator, 
you  must  establish  operating  limits  for 
the  concentrator  according  to 
paragraphs  (e)(1)  through  (4)  of  this 
section. 

(1)  Diuing  the  performance  test,  you 
must  monitor  and  record  the  desorption 
concentrate  stream  gas  temperature  at 
least  once  every  15  minutes  diuing  each 
of  the  three  ruins  of  the  performance  test. 

(2)  Use  the  data  collected  diuing  the 
performance  test  to  calculate  and  record 
the  average  temperature.  This  is  the 
minimum  operating  limit  for  the 
desorption  concentrate  gas  stream 
temperature. 

(3)  Ehuing  the  performance  test,  you 
must  monitor  and  record  the  pressure 
drop  of  the  dilute  stream  across  the 
concentrator  at  least  once  every  15 
minutes  during  each  of  the  three  runs  of 
the  performance  test. 

(4)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  pressure  drop.  This  is  the 
maximum  operating  limit  for  the  dilute 
stream  across  the  concentrator. 

(f)  Emission  capture  systems.  For  each 
capture  device  that  is  part  of  a  PTE  that 
meets  the  criteria  of  §  63.3575,  the 
operating  limit  for  a  PTE  is  specified  in 
Table  4  to  this  subpart. 

§63.3578  What  are  the  requirements  for 
continuous  parameter  monitoring  system 
instaiiation,  operation,  and  maintenance? 

(a)  General.  You  must  install,  operate, 
and  maintain  each  CPMS  specified  in 
paragraphs  (c),  (e),  (f),  and  (g)  of  this 
section  according  to  paragraphs  (a)(1) 
through  (6)  of  this  section.  You  must 
install,  operate,  and  maintain  each 
CPMS  specified  in  paragraphs  (b)  and 
(d)  of  this  section  according  to 
paragraphs  (a)(3)  through  (5)  of  this 
section. 

(1)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  four  equally 
spaced  successive  cycles  of  CPMS 
operation  in  1  hour. 

(2)  You  must  determine  the  average  of 
all  recorded  readings  for  each 
successive  3-hour  period  of  the 
emission  capture  system  and  add-on 
control  device  operation. 


(3)  You  must  record  the  results  of 
each  inspection,  calibration,  and 
validation  check  of  the  CPMS. 

(4)  You  must  maintain  the  CPMS  at 
all  times  and  have  available  necessary 
parts  for  routine  repairs  of  the 
monitoring  equipment. 

(5)  You  must  operate  the  CPMS  and 
collect  emission  capture  system  and 
add-on  control  device  parameter  data  at 
all  times  that  a  controlled  coating 
operation  is  operating,  except  during 
monitoring  malfunctions,  associated 
repairs,  and  required  quality  assurance 
or  control  activities  (including,  if 
applicable,  calibration  checks  and 
required  zero  and  span  adjustments). 

(6)  You  must  not  use  emission  capture 
system  or  add-on  control  device 
parameter  data  recorded  during 
monitoring  malfunctions,  associated 
repairs,  out  of  control  periods,  or 
required  quality  assurance  or  control 
activities  when  calculating  data 
averages.  You  must  use  all  the  data 
collected  during  all  other  periods  in 
calculating  the  data  averages  for 
determining  compliance  with  the 
emission  capture  system  and  add-on 
control  device  operating  limits. 

(7)  A  monitoring  malfunction  is  any 
sudden,  infrequent,  not  reasonably 
preventable  failure  of  the  CPMS  to 
provide  valid  data.  Monitoring  failures 
that  are  caused  in  part  by  poor 
maintenance  or  careless  operation  are 
not  malfunctions.  Any  period  for  which 
the  monitoring  system  is  out  of  control 
and  data  are  not  available  for  required 
calculations  is  a  deviation  from  the 
monitoring  requirements. 

(b)  Capture  system  bypass  line.  You 
must  meet  the  requirements  of 
paragraphs  (b)(1)  and  (2)  of  this  section 
for  each  emission  capture  system  that 
contains  bypass  lines  that  could  divert 
emissions  away  from  the  add-on  control 
device  to  the  atmosphere. 

(1)  You  must  monitor  or  secure  the 
valve  or  closure  mechanism  controlling 
the  bypass  line  in  a  nondiverting 
position  in  such  a  way  that  the  valve  or 
closure  mechanism  cannot  be  opened 
without  creating  a  record  that  the  valve 
was  opened.  The  method  used  to 
monitor  or  secure  the  valve  or  closure 
mechanism  must  meet  one  of  the 
requirements  specified  in  paragraphs 
(b)(l)(i)  through  (iv)  of  this  section. 

(i)  Flow  control  position  indicator. 
Install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturer's 
specifications  a  flow  control  position 
indicator  that  takes  a  reading  at  least 
once  every  15  minutes  and  provides  a 
record  indicating  whether  the  emissions 
are  directed  to  the  add-on  control  device 
or  diverted  from  the  add-on  control 
device.  The  time  of  occurrence  and  flow 


control  position  must  be  recorded  as 
well  as  every  time  the  flow  direction  is 
changed.  The  flow  control  position 
indicator  must  be  installed  at  the 
entrance  to  any  bypass  line  that  could 
divert  the  emissions  away  from  the  add- 
on control  device  to  the  atmosphere. 

(ii)  Car-seal  or  lock-and-key  valve 
closures.  Secure  any  bypass  line  valve 
in  the  closed  position  with  a  car-seal  or 
a  lock-and-key  type  configuration.  You 
must  visually  inspect  the  seal  or  closure 
mechanism  at  least  once  every  month  to 
ensure  that  the  valve  is  maintained  in 
the  closed  position  and  the  emissions 
are  not  diverted  away  from  the  add-on 
control  device  to  the  atmosphere. 

(iii)  Valve  closure  monitoring.  Ensure 
that  any  bypass  line  valve  is  in  the 
closed  (non-diverting)  position  through 
monitoring  of  valve  position  at  least 
once  every  15  minutes.  You  must 
inspect  the  monitoring  system  at  least 
once  every  month  to  verify  that  the 
monitor  will  indicate  valve  position. 

(iv)  Automatic  shutdown  system.  Use 
an  automatic  shutdown  system  in  which 
the  coating  operation  is  stopped  when 
flow  is  diverted  by  the  bypass  line  away 
frora  the  add-on  control  device  to  the 
atmosphere  when  the  coating  o{>eration 
is  running.  You  must  inspect  the 
automatic  shutdown  system  at  least 
once  every  month  to  verify  that  it  will 
detect  diversions  of  flow  and  shut  down 
the  coating  operation. 

(2)  If  any  bypass  line  is  opened,  you 
must  include  a  description  of  why  the 
bypass  line  was  opened  and  the  length 
of  time  it  remained  open  in  the 
semiannual  compliance  reports  required 
in  §63.3520. 

(c)  Thermal  oxidizers  and  catalytic 
oxidizers.  If  you  are  using  a  thermal 
oxidizer  or  catalytic  oxidizer  as  an  add- 
on control  device  (including  those  used 
with  concentrators  or  with  carbon 
adsorbers  to  treat  desorbed  concentrate 
streams),  you  must  comply  with  the 
requirements  in  paragraphs  (c)(1) 
through  (3)  of  this  section. 

(1)  For  a  thermal  oxidizer,  install  a  gas 
temperature  monitor  in  the  firebox  of 
the  thermal  oxidizer  or  in  the  duct 
immediately  downstream  of  the  firebox 
before  any  substantial  heat  exchange 
occurs. 

(2)  For  a  catalytic  oxidizer,  install  a 
gas  temperature  monitor  in  the  gas 
stream  immediately  before  the  catalyst 
bed  and  if  you  establish  of>erating  limits 
according  to  §  63.3577(b)(1)  and  (2),  also 
install  a  gas  temperature  monitor  in  the 
gas  stream  immediately  after  the  catalyst 
bed. 

(i)  If  you  establish  operating  limits 
according  to  §  63.3577(b)(1)  and  (2), 
then  you  must  install  the  gas 
temperature  monitors  both  upstream 
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and  downstream  of  the  catalyst  bed.  The 
temperature  monitors  must  be  in  the  gas 
streeun  inunediately  before  and  after  the 
catalyst  bed  to  measure  the  temperature 
difference  across  the  bed. 

(ii)  If  you  establish  operating  limits 
according  to  §  63.3577(b)(3)  and  (4), 
then  you  must  install  a  gas  temperature 
monitor  upstream  of  the  catalyst  bed. 
The  temperature  monitor  must  be  in  the 
gas  stream  immediately  before  the 
catalyst  bed  to  measure  the  temperature. 

(3)  For  all  thermal  oxidizers  and 
catalytic  oxidizers,  you  must  meet  the 
requirements  in  paragraphs  (a)  and 
(c)(3){i)  through  (vii)  of  this  section  for 
each  gas  temperature  monitoring  device. 

(i)  Locate  tne  temperature  sensor  in  a 
position  that  provides  a  representative 
temperatiue. 

(ii)  Use  a  temperature  sensor  with  a 
measurement  sensitivity  of  4  degrees 
Fahrenheit  or  0.75  percent  of  the 
temperature  value,  whichever  is  larger. 

(iii)  Shield  the  temperature  sensor 
system  from  electromagnetic 
interference  and  chemical 
contaminants. 

(iv)  If  a  gas  temperature  chart  recorder 
is  used,  it  must  have  a  measurement 
sensitivity  in  the  minor  division  of  at 
least  20  degrees  Fahrenheit. 

(v)  Perform  an  electronic  calibration 
at  least  semiannually  according  to  the 
procedures  in  the  manufactiuer's 
owners  manual.  Following  the 
electronic  calibration,  you  must  conduct 
a  temperature  sensor  validation  check  in 
which  a  second  or  redundant 
temperature  sensor  placed  nearby  the 
process  temperatm^  sensor  must  yield  a 
reading  within  30  degrees  Fahrenheit  of 
the  process  temperature  sensor  reading. 

(vi)  Conduct  calibration  and 
validation  checks  any  time  the  sensor 
exceeds  the  manufacturer's  specified 
maximum  operating  temperature  range 
or  install  a  new  temperatxire  sensor. 

(vii)  At  least  monthly,  inspect 
components  for  integrity  and  electrical 
connections  for  continuity,  oxidation, 
and  galvanic  corrosion. 

(d)  Carbon  adsorbers.  If  you  are  using 
a  carbon  adsorber  as  an  add-on  control 
device,  you  must  monitor  the  total 
regeneration  desorbing  gas  (e.g.,  steam 
or  nitrogen)  mass  flow  for  each 
regeneration  cycle,  the  carbon  bed 
temperature  after  each  regeneration  and 
cooling  cycle,  and  comply  with 
paragraphs  (a)(3)  through  (5)  and  (d)(1) 
and  (2)  of  this  section. 

(1)  The  regeneration  desorbing  gas 
mass  flow  monitor  must  be  an 
integrating  device  having  a 
measurement  sensitivity  of  plus  or 
minus  10  percent  capable  of  recording 
the  total  regeneration  desorbing  gas 
mass  flow  for  each  regeneration  cycle. 


(2)  The  carbon  bed  temperature 
monitor  must  have  a  measurement 
sensitivity  of  1  percent  of  the 
temperattire  recorded  or  1  degree 
Fahrenheit,  whichever  is  greater,  and 
must  be  capable  of  recording  the 
temperature  within  15  minutes  of 
completing  any  carbon  bed  cooling 
cycle. 

(e)  Condensers.  If  you  are  using  a 
condenser,  you  must  monitor  the 
condenser  outlet  (product  side)  gas 
temperature  and  comply  with 
paragraphs  (a)  and  (e)(1)  and  (2)  of  this 
section. 

(1)  The  gas  temperature  monitor  must 
have  a  measurement  sensitivity  of  1 
percent  of  the  temperatiu^  recorded  or 
1  degree  Fahrenheit,  whichever  is 
greater. 

(2)  The  temperatiue  monitor  must 
provide  a  gas  temperature  record  at  least 
once  every  15  minutes. 

(f)  Concentrators.  If  you  are  using  a 
concentrator  such  as  a  zeolite  wheel  or 
rotary  carbon  bed  concentrator,  you 
must  comply  with  the  requirements  in 
paragraphs  (f)(1)  and  (2)  of  this  section. 

(1)  You  must  install  a  temperature 
monitor  in  the  desorption  gas  stream. 
The  temperature  monitor  must  meet  the 
requirements  in  paragraphs  (a)  and 
(c)(3)  of  this  section. 

(2)  You  must  install  a  device  to 
monitor  pressure  drop  across  the  zeolite 
wheel  or  rotary  carbon  bed.  The 
pressure  monitoring  device>must  meet 
the  requirements  in  paragraphs  (a)  and 
(f)(2)(i)  through  (vii)  of  this  section. 

(i)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure. 

(ii)  Minimize  or  eliminate  pulsating 
pressing,  vibration,  and  internal  and 
external  corrosion. 

(iii)  Use  a  gauge  with  a  minimiun 
tolerance  of  0.5  inch  of  water  or  a 
transducer  with  a  minimum  tolerance  of 
1  percent  of  the  pressure  range. 

(iv)  Check  the  pressure  tap  daily. 

(v)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(vi)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressine  range  or  install  a  new 
pressiu-e  sensor. 

(vii)  At  least  monthly,  inspect 
components  for  integrity,  electrical 
cormections  for  continuity,  and 
mechanical  connections  for  leakage.* 

(g)  Emission  capture  systems.  The 
capture  system  monitoring  system  must 
comply  with  the  applicable 
requirements  in  paragraphs  (g)(1)  and 
(2)  of  this  section. 


(1)  For  each  flow  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (a)  and  (g)(l)(i)  through 
(iv)  o£^s  section. 

(i)  Locate  a  flow  sensor  in  a  position 
that  provides  a  representative  flow 
measiuement  in  the  duct  from  each 
capture  device  in  the  emission  captuure 
system  to  the  add-on  control  device. 

(ii)  Reduce  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  disturbances. 

(iii)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually. 

(iv)  At  least  monthly,  inspect 
components  for  integrity,  electrical 
connections  for  continuity,  and 
mechanical  connections  for  leakage. 

(2)  For  each  pressure  drop 
measurement  device,  you  must  comply 
with  the  requirements  in  paragraphs  (a) 
and  (g)(2)(i)  through  (vi)  of  this  section. 

(i)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measxuement  of  the 
pressure  drop  across  each  opening  you 
are  monitoring. 

(ii)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion. 

(iii)  Check  pressure  tap  pluggage 
daily. 

(iv)  Using  an  inclined  manometer 
with  a  measurement  sensitivity  of 
0.0002  inch  water,  check  gauge 
calibration  quarterly  and  transduce^ 
calibration  monthly. 

(v)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufactiu-er's  specified  maximum 
operating  pressiue  range  or  install  a  new 
pressure  sensor. 

(vi)  At  least  monthly,  inspect 
components  for  integrity,  electrical 
connections  for  continuity,  and 
mechanical  connections  for  leakage. 

Other  Requirements  and  Information 

§  63.3580    Who  imptements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us,  the  EPA,  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency,  in  addition  to  the  EPA,  has 
the  authority  to  implement  and  enforce 
this  subpart.  You  should  contact  your 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  your  State,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
eniforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under  40 
CFR  part  63,  subpart  E,  the  authorities 
contained  in  paragraph  (c)  of  this 
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section  are  retained  by  the  EPA 
Administrator  and  are  not  transferred  to 
the  State,  local,  or  tribal  agency. 

(c)  The  authorities  that  wiU  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  listed  in  paragraphs  (c)(1) 
through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
work  practice  standards  in  §63.3493. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(!)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §  63.90. 

.(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  imder 
§  63.10(f)  and  as  defined  in  §  63.90. 

§  63.3581    What  definitions  apply  to  this 
sut>part? 

Terms  used  in  this  subpart  are 
defined  in  the  CAA,  in  40  CFR  63.2.  the 
General  Provisions  of  this  part,  and  in 
'this  section  as  follows: 

Add-on  control  means  an  air  pollution 
control  device,  such  as  a  thermal 
oxidizer  or  carbon  adsorber,  that 
reduces  pollution  in  an  air  stream  by 
destruction  or  removal  before  discharge 
to  the  atmosphere. 

Adhesive  means  any  chemical 
substance  that  is  applied  for  the  purpose 
of  bonding  two  surfaces  together. 

Aerosol  can  means  any  can  into 
which  a  pressurized  aerosol  product  is 
packaged. 

Aseptic  coating  means  any  coating 
that  must  withstand  high  temperature 
steam,  chemicals,  or  a  combination  of 
both  used  to  sterilize  food  cans  prior  to 
filling. 

Can  body  means  a  formed  metal  can, 
excluding  the  unattached  end{s). 

Can  end  means  a  can  part 
manufactured  fi-om  metal  substrate 
equal  to  or  thinner  than  0.3785 
milUmeters  (mm)  (0.0149  inch)  for  the 
purpose  of  sealing  the  ends  of  can 
bodies  including  non-metal  or 
composite  can  bodies. 

Capture  device  means  a  hood, 
enclosure,  room,  floor  sweep,  or  other 
means  of  containing  or  collecting 
emissions  and  directing  those  emissions 
into  an  add-on  air  pollution  control 
device. 

Capture  efficiency  or  capture  system 
efficiency  means  the  portion  (expressed 
as  a  percentage)  of  the  polWtants  from 
an  emission  source  that  is  delivered  to 
an  add-on  control  device. 

Capture  system  means  one  or  more 
capture  devices  intended  to  collect    > 
emissions  generated  by  a  coating 
operation  in  the  use  of  coatings  or 
cleaning  materials,  both  at  the  point  of 
application  and  at  subsequent  points 
where  emissions  ft'om  the  coatings  or 


cleaning  materials  occur,  such  as 
flashoff,  drying,  or  curing.  As  used  in 
this  subpart,  multiple  captiue  devices 
that  collect  emissions  generated  by  a 
coating  operation  are  considered  a 
single  capture  system. 

Cleaning  material  means  a  solvent 
used  to  remove  contaminants  and  other 
materials  such  as  dirt,  grease,  oil,  and 
dried  or  wet  coating  (e.g.,  depainting) 
from  a  substrate  before  or  after  coating 
application  or  from  equipment 
associated  with  a  coating  operation, 
such  as  spray  booths,  spray  guns,  racks, 
tanks,  and  hangers.  Thus,  it  includes 
any  cleaning  material  used  on  substrates 
or  equipment  or  both. 

Coating  means  a  material  applied  to  a 
substrate  for  decorative,  protective,  or 
functional  purposes.  Such  materials 
include,  but  are  not  limited  to,  paints, 
sealants,  caulks,  inks,  adhesives,  and 
maskants.  Decorative,  protective,  or 
functional  materials  that  consist  only  of 
protective  oils  for  metal,  acids,  bases,  or 
any  combination  of  these  substances  are 
not  considered  coatings  for  the  purposes 
of  this  subpart. 

Coating  operation  means  equipment 
used  to  apply  coating  to  a  metal  can  or 
enjl  (including  decorative  tins),  or  metal 
crown' or  closm'e,  and  to  dry  or  ciue  the 
coating  after  application.  A  coating 
operation  always  includes  at  least  the 
point  at  which  a  coating  is  applied  and 
all  subsequent  points  in  the  affected 
source  where  organic  HAP  emissions 
from  that  coating  occiu.  There  may  be 
multiple  coating  operations  in  an 
affected  source.  Coating  application 
with  hand-held  nonrefillable  aerosol 
containers,  touchup  markers,  or  marking 
pens  is  not  a  coating  operation  for  the 
purposes  of  this  subpart. 

Coating  solids  means  the  nonvolatile 
portion  of  a  coating  that  makes  up  the 
dry  film. 

Continuous  parameter  monitoring 
system  (CPMS)  means  the  total 
equipment  that  may  be  required  to  meet 
the  data  acquisition  and  availability 
requirements  of  this  subpart,  used  to 
sample,  condition  (if  appUcable), 
analyze,  and  provide  a  record  of  coating 
operation,  capture  system,  or  add-on 
control  device  parameters. 

Controlled  coating  operation  means  a 
coating  operation  ft'om  which  some  or 
all  of  tibe  organic  HAP  emissions  are 
routed  through  an  emission  capture 
system  and  add-on  control  device. 

Crowns  and  closures  means  steel  or 
aluminum  coverings  such  as  bottie  caps 
and  jar  lids  for  containers  other  than  can 
ends. 

Decorative  tin  means  a  single-walled 
container,  designed  to  be  covered  or 
imcovered  that  is  manufactured  ft'om 
metal  substrate  equal  to  or  thinner  than 


0.3785  mm  (0.0149  inch)  and  is 
normally  coated  on  the  exterior  siuface 
with  decorative  coatings.  Decorative  tius 
may  contain  foods  but  are  not 
hermetically  sealed  and  are  not  subject 
to  food  processing  steps  such  as  retort 
or  pastexuization.  Interior  coatings  are 
not  applied  to  protect  the  metal  and 
contents  from  chemical  interaction. 
Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart 
including  but  not  limited  to  any 
emission  limit,  operating  limit,  or  work 
practice  standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission  limit, 
operating  limit,  or  work  practice 
standard  in  this  subpart  during  startup, 
shutdown,  or  malfunction  regardless  of 
whether  or  not  such  failure  is  permitted 
by  this  subpart. 

Drum  means  a  cylindrical  metal 
container  with  walls  of  29  gauge  or 
thicker  and  a  capacity  greater  than  45.4 
liters  (12  gal). 

Emission  limitation  means  an 
emission  limit,  operating  limit,  or  work 
practice  standard. 

Enclosure  means  a  structure  that 
surrounds  a  source  of  emissions  and 
captures  and  directs  the  emissions  to  an 
add-on  control  device. 

End  lining  means  the  application  of 
end  seal*  compound  on  can  ends  diuing 
end  manufacturing. 

End  seal  compound  means  the 
coating  applied  onto  ends  of  cans  that 
functions  to  seal  the  end(s)  of  a  can  to 
the  can  body. 

Exempt  compound  means  a  specific 
compound  that  is  not  considered  a  VOC 
due  to  negligible  photochemical 
.  reactivity.  The  exempt  compoimds  are 
listed  in  40  CFR  51.100(s). 

Food  can  means  any  can 
manufactured  to  contain  edible 
products  and  designed  to  be 
hermetically  sealed.  Does  not  include 
decorative  tins. 

General  line  can  means  any  can 
manufactuired  to  contain  inedible 
products.  Does  not  include  aerosol  cans 
or  decorative  tins. 

Inside  spray  means  a  coating  sprayed 
on  the  interior  of  a  can  body  to  provide 
a  protective  film  between  the  can  and  its 
contents. 

Manufacturer's  formulation  data 
means  data  on  a  material  (such  as  a 
coating)  that  are  supplied  by  the 
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material  manufacturer  based  on 
knowledge  of  the  ingredients  used  to 
manufacture  that  material,  rather  than 
based  on  testing  of  the  material  with  the 
test  methods  specified  in  §63.3541. 
Manufacturer's  formulation  data  may 
include  but  are  not  limited  to 
information  on  density,  organic  HAP 
content,  volatile  organic  matter  content, 
and  coating  solids  content. 

Mass  fraction  of  organic  HAP  means 
the  ratio  of  the  mass  of  organic  HAP  to 
the  mass  of  a  material  in  which  it  is 
contained,  expressed  as  kg  of  organic 
HAP  per  kg  of  material. 

Metal  can  means  a  single-walled 
container  manufactured  from  metal 
substrate  equal  to  or  thinner  than  0.3785 
mm  (0.0149  inch). 

Month  means  a  calendar  month  or  a 
pre-specified  period  of  28  days  to  35 
days  to  allow  for  flexibility  in 
recordkeeping  when  data  are  based  on 
a  business  accounting  period. 

Non-aseptic  coating  means  any 
coating  that  is  not  subjected  to  high 
temperature  steam,  chemicals,  or  a 
combination  of  both  to  sterilize  food 
cans  prior  to  filling. 

One  and  two-piece  draw  and  iron  can 
means  a  steel  or  aluminum  can 
manufactured  by  the  draw  and  iron 
process.  Includes  two-piece  beverage 
cans,  two-piece  food  cans,  and  one- 
piece  aerosol  cans. 

One-piece  aerosol  can  means  an 
aerosol  can  formed  by  the  draw  and  iron 
process  to  which  no  ends  are  attached 
and  a  valve  is  placed  directly  on  top. 

Organic  HAP  content  means  the  mass 
.of  organic  HAP  per  voliune  of  coating 
solids  for  a  coating,  calculated  using 
Equation  1  of  §  63.3541.  The  organic 
HAP  content  is  determined  for  the 
coating  in  the  condition  it  is  in  when 
received  from  its  manufacturer  or 
supplier  and  does  not  account  for  any 
alteration  after  receipt. 

Pail  means  a  cylindrical  or 
rectangvdar  metal  container  with  walls 
of  29  gauge  or  thicker  and  a  capacity  of 
7.6  to  45.4  liters  (2  to  12  gal)  (i.e., 
bucket). 

Permanent  total  enclosure  (PTE) 
means  a  permanently  installed 


enclosure  that  meets  the  criteria  of 
Method  204  of  appendix  M,  40  CFR  part 
51 ,  for  a  PTE  and  that  directs  all  the 
exhaust  gases  from  the  enclosure  to  an 
add-on  control  device. 

Protective  oil  means  an  organic     • 
material  that  is  applied  to  metal  for  the 
purpose  of  providing  lubrication  or 
protection  from  corrosion  without 
forming  a  solid  film.  This  definition  of 
protective  oil  includes,  but  is  not 
limited  to,  lubricating  oils,  evaporative 
oils  (including  those  that  evaporate 
completely),  and  extrusion  oils. 

Research  or  laboratory  facility  means 
a  facility  whose  primary  purpose  is  for 
research  and  development  of  new 
processes  and  products  that  is 
conducted  under  the  close  supervision 
of  technically  trained  personnel  and  is 
not  engaged  in  the  manufactiire  of  final 
or  intermediate  products  for  commercial 
purposes,  except  in  a  de  minimis 
manner. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 

Sheetcoating  means  a  can 
manufactiu-ing  coating  process  that 
involves  coating  of  flat  metal  sheets 
before  they  are  formed  into  cans. 

Side  seam  stripe  means  a  coating 
applied  to  the  interior  and/or  exterior  of 
the  welded  or  soldered  seam  of  a  three- 
piece  can  body  to  protect  the  exposed 
metal. 

Startup,  initial  means  the  first  time 
equipment  is  brought  online  in  a 
facility. 

Surface  preparation  means  use  of  a 
cleaning  material  on  a  portion  of  or  all 
of  a  substrate.  That  includes  use  of  a 
cleaning  material  to  remove  dried 
coating  which  is  sometimes  called 
"depainting." 

Temporary  total  enclosure  (TTE) 
means  an  enclosure  constructed  for  the 
purpose  of  measuring  the  capture 
efficiency  of  pollutants  emitted  from  a 
given  source  as  defined  in  Method  204 
of  appendix  M,  40  CFR  part  51. 

Thinner  means  an  organic  solvent  that 
is  added  to  a  coating  after  the  coating  is 
received  frtim  the  supplier. 


Three-piece  aerosol  can  means  a  steel 
aerosol  can  formed  by  the  three-piece 
can  assembly  process  manufactured  to 
contain  food  or  non-food  products. 

Three-piece  can  assembly  means  the 
process  of  forming  a  flat  metal  sheet  into 
a  shaped  can  body  which  may  include 
the  processes  of  necking,  flanging, 
beading,  and  seaming  and  application  of 
a  side  seam  stripe  and/ or  an  inside 
spray  coating. 

Three-piece  food  can  means  a  steel 
can  formed  by  the  three-piece  can 
assembly  process  manufactured  to 
contain  edible  products  and  designed  to 
be  hermetically  sealed. 

Total  volatile  hydrocarbon  (TVH) 
means  the  total  amount  of  nonaqueous 
volatile  organic  matter  determined 
according  to  Methods  204  and  204A 
through  204F  of  appendix  M  to  40  CFR 
part  51  and  substituting  the  term  TVH 
each  place  in  the  methods  where  the 
term  VOC  is  used.  The  TVH  includes 
both  VOC  and  non-VOC. 

Two-piece  beverage  can  means  a  two- 
piece  draw  and  iron  can  manufactured 
to  contain  drinkable  liquids  such  as 
beer,  soft  drinks,  or  frniit  juices. 

Two-piece  food  can  means  a  steel  or 
aluminum  can  manufactiued  by  the 
draw  and  fron  process  and  designed  to 
contain  edible  products  other  than 
beverages  and  to  be  hermetically  sealed. 

Uncontrolled  coating  operation  means 
a  coating  operation  from  which  none  of 
the  organic  HAP  emissions  are  routed 
through  an  emission  capture  system  and 
add-on  control  device. 

Volatile  organic  compound  (VOC) 
means  any  compound  defined  as  VCK] 
in40CFR51.100(s). 

Volume  fraction  of  coating  solids 
means  the  ratio  of  the  volume  of  coating 
solids  (also  known  as  volume  of 
nonvolatiles)  to  the  volume  of  coating; 
liters  of  coating  solids  per  liter  of 
coating. 

Wastewater  means  water  that  is 
generated  in  a  coating  operation  and  is 
collected,  stored,  or  treated  prior  to 
being  discarded  or  discharged. 


Tables  to  Subpart  KKKK  of  Part  63 

You  must  comply  with  the  emission  limits  that  apply  to  your  affected  source  in  the  following  table  as  required  by 
§  63.3490(a)  through  (c). 
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Table  1  to  Subpart  KKKK  of  Part  63— Emission  Limits  for  New  or  Reconstructed  Affected  Sources 


If  you  apply  surface  coatings  to  metal  cans  or  metal  can  parts 
in  this  subcategory  .  .  . 


T 


and  two-piece  draw  and  iron  can  txxly  coating 


2.  Sheetcoating 

3.  Three-piece  can  assembly 


then  for  all  coatings  of  this  type  . 


4.  bnd  lining 


a.  Two-piece  beverage  cans — all  coatings  

b.  Two-piece  food  cans — all  coatings  

c.  One-piece  aerosol  cans— aH  coatings 

Sheetcoating 

a.  Inside  spray 

b.  Aseptic  side  seam  stripes  on  food  cans 

c.  Non-aseptic  side  seam  stripes  on  food  cans 

d.  Side  seam  stripes  on  general  line  non-food  cans 

e.  Side  seam  stripes  on  aerosol  cans 

a.  Aseptic  end  seal  compounds 

b.  Non-aseptic  end  seal  compounds 


you  must 
nwet  the  fol- 
lowing organic 
HAP  emission 
limit  in  kq/liter 
solids  Obs 
HAP/gal  sol- 
ids):- 


0.04  (0.31) 
0.06  (0.50) 
0.08  (0.65) 
0.02  (0.17) 
0.12(1.03) 

1.48(12.37) 
0.72  (5.96) 
1.18(9.84) 

1.46(12.14) 
0.06  (0.54) 
0.00  (0.00) 


a  If  you  apply  surface  coatings  of  more  than  one  type  within  any  one  subcategory  you  may  calculate  an  OSEL  according  to  §63.3551(1). 

You  must  comply  with  the  emission  limits  that  apply  to  your  affected  soiuce  in  the  following  table  as  required  by 
§  63.3490(a)  through  (c). 

1 1  Table  2  to  Subpart  KKKK  of  Part  63.— Emission  Umits  for  Existing  Affected  Sources 


If  you  apply  surface  coatings  to  metal  cans  or  metal  can  parts 
in  this  subcategory  .  .  . 


1 .  One  and  two-piece  draw  and  iron  can  body  coating 


2.  Sheetcoating 

3.  Three-piece  can  assembly 


then  for  all  coatings  of  this  type 


4.  £nd  lining 


a.  Two-piece  beverage  cans — all  coatings 

b.  Two-piece  food  cans — all  coatings  

c.  One-piece  aerosol  cans — all  coatings 

Sheetcoating - 

a.  Inside  spray 

b.  Aseptic  side  seam  stripes  on  food  cans 

c.  Non-aseptic  side  seam  stripes  on  food  cans 

d.  Side  seam  stripes  on  general  line  non-food  cans 

e.  Side  seam  stripes  on  aerosol  cans 

a.  Aseptic  end  seal  compounds  

b.  Non-aseptic  end  seal  compounds 


you  must  meet 
ttie  foilowing 
organic  HAP 
emission  limit 
in  kg  HAP/liter 
solids  (lt>s 
HAP/gal  sol- 
ids):^ 


0.07  (0.59) 
0.06  (0.51) 
0.12  (0.99) 
0.03(0.26) 
0.29  (2.43) 

1.94(16.16) 
0.79  (6.57) 
1.18(9.84) 

1.46(12.14) 
0.06  (0.54) 
0.00  (0.00) 


"If  you  apply  surface  coatings  of  more  than  one  type  within  any  one  subcategory  you  may  calculate  an  OSEL  according  to  §63.3551(1). 

You  must  comply  with  the  emission  limits  that  apply  to  your  affected  source  in  the  following  table  as  required  by 
§  63.3490(d).  -  * 

Table  3  to  Subpart  KKKK  of  Part  63.— Emission  Limits  for  Affected  Sources  Using  the  Control  Efficiency/ 

Outlet  Concentration  Compliance  Option 


If  you  use  the  control  efficiency/outlet  concentration  option  to  comply 
with  the  emission  limitations  for  any  coating  operatlon(s)  .  .  . 


1 .  in  a  new  or  reconstructed  affected  source 


2.  in  an  existing  affected  source 


then  you  must  comply  with  one  of  the  following  by  using  an  emissions 
control  system  to  .  .  . 


a.  reduce  emissions  of  total  HAP,  measured  as  THC  (as  carbon),*  by 
97  percent;  or 

b.  limit  emissions  of  total  HAP,  measured  as  THC  (as  cartxxi)"  to  20 
ppmvd  at  the  control  device  outlet  and  use  a  PTE. 

a.  reduce  emissions  of  total  HAP,  measured  as  THC  (as  cartx)n),»  by 
95  percent;  or 

b.  limit  emissions  of  total  HAP,  measured  as  THC  (as  cartwn)"  to  20 
ppmvd  at  the  control  device  outlet  and  use  a  PTE 


"You  may  choose  to  subtract  methane  from  THC  as  carbon  measurements.  ^  '  • 

If  you  are  required  to  comply  with  operating  limits  by  §  63.3492,  you  must  comply  with  the  applicable  operating  limits 
in  the  following  table. 
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Table  4  to  Subpart  KKKK  of  Part  63.— Operating  Limits  if  Using  the  Emission  Rate  With  Add-on  Controls 
Option  or  the  Control  Efficiency/Outlet  Concentration  Compliance  Option 


For  the  following  device 


1 .  thermal  oxidizer 


2.  catalytic  oxidizer 


3.  cartwn  adsortjer 


4.  condenser 


5.  concentrators,  including 
zeolite  wheels  and  rotary 
cartron  adsortjers. 


6.  emission  capture  system 
that  is  a  PTE  according  to 
§  63.3565(a)  or 
§63.3575(3). 


You  must  meet  the  following  operating  limit 


a.  the  average  combustion  temperature  in  any  3-hour 
period  must  not  fall  t)elow  the  combustion  tempera- 
ture limit  established  according  to  §  63.3567(a)  or 
§  63.3577(a). 

a.  the  average  temperature  measured  just  before  the 
catalyst  bed  in  any  3-hour  period  must  not  fall  below 
the  limit  established  according  to  §  63.3567(b)  or 
§  63.3577(b);  and  either. 

b.  ensure  that  the  average  temperature  difference 
across  the  catalyst  bed  in  any  3-hour  period  does  not 
fall  below  the  temperature  difference  limit  established 
according  to  §  63.3567(b)(2)  or  §  63.3577(b)(2);  or. 

c.  develop  and  implement  an  inspection  and  mainte- 
nance plan  according  to  §  63.3567(b)  (3)  and  (4)  or 
§  63.3577(b)  (3)  and  (4). 


a.  the  total  regeneration  desorbing  gas  {e.g.,  steam  or 
nitrogen)  mass  flow  for  each  cartwn  bed  regenera- 
tion cycle  must  not  fall  below  the  total  regeneration 
desorbing  gas  mass  flow  limit  established  according 
to  §  63.3567(c)  or  §  63.3577(c). 

b.  the  temperature  of  the  cartxjn  bed.  after  completing 
each  regeneration  and  any  cooling  cycle,  must  not 
exceed  the  cart)on  t>ed  temperature  limit  established 
according  to  §  63.3567(c)  or  §  63.3577(c). 


a.  the  average  condenser  outlet  (product  side)  gas  tem- 
perature in  any  3-hour  period  must  not  exceed  the 
temperature  limit  established  according  to 
§  63.3567(d)  or  §  63.3577(d). 


a.  the  average  gas  temperature  of  the  desorption  con- 
centrate stream  in  any  3-hour  period  must  not  fall 
below  the  limit  established  according  to  §  63.3567(e) 
or  §  63.3577(e). 

b.  the  average  pressure  drop  of  the  dilute  stream 
across  the  concentrator  in  any  3-hour  period  must 
not  fall  below  the  limit  established  according  to 
§63.3567(6)  or  §  63.3577(e). 


a.  the  direction  of  the  air  flow  at  all  times  must  t)e  into 
the  enclosure;  and  either. 


and  you  must  demonstrate  continuous  compliance  with 
the  operating  limit  by  .  .  . 


b.  the  average  facial  velocity  of  air  through  all  natural 
draft  openings  in  the  enclosure  must  be  at  least  200 
feet  per  minute;  or. 


i.  collecting  the  combustion  temperature  data  according 
to  §63.3568(0)  or  §  63.3578(c); 

ii.  reducing  the  data  to  3-hour  block  averages;  and 

iii.  maintaining  the  3-hour  average  combustion  tempera- 
ture at  or  above  the  temperature  limit. 

i.  collecting  the  temperature  data  according  to 
§63.3568(0)  or  § 6.3578(c); 

ii.  reducing  the  data  to  3-hour  block  averages;  and 

iii.  maintaining  the  3-hour  average  temperature  before 
the  catalyst  tied  at  or  above  the  temperature  limit. 

i.  collecting  the  temperature  data  according  to 
§63.3568(0)  or  §  63.3578(c); 

ii.  reducing  the  data  to  3-hour  block  averages;  and 

iii.  maintaining  the  3-hour  average  temperature  dif- 
ference at  or  above  the  temperature  difference  limit. 

maintaining  an  up-to-date  inspection  plan,  records  of 
annual  catalyst  activity  checks,  records  of  monthly  in- 
spections of  the  oxidizer  system,  and  records  of  the 
annual  internal  inspections  of  the  catalyst  t>ed.  If  a 
problem  is  discovered  during  a  monthly  or  annual  in- 
spection required  by  §  63.3567(b)  (3)  and  (4)  or 
§ 63.3577(b)  (3)  and  (4),  you  must  take  con-ective  ac- 
tion as  soon  as  practicable  consistent  with  the  manu- 
facturer's recommendations. 

i.  measuring  the  total  regeneration  desorbing  gas  (e.g., 
steam  or  nitrogen)  mass  flow  for  each  regeneration 
cycle  according  to  §  63.3568(d)  or  §  63.3578(d);  and 

ii.  maintaining  the  total  regeneration  desorbing  gas 
mass  flow  at  or  at>ove  the  mass  flow  limit. 

i.  measuring  the  temperature  of  the  cartwn  be6,  after 
completing  each  regeneration  and  any  cooling  cycle, 
according  to  §  63.3568(d)  or  §  63.3578(d);  and 

ii.  operating  the  cartxjn  beds  such  that  each  cartion 
bed  is  not  retumed  to  service  until  completing  each 
regeneration  and  any  cooling  cycle  until  the  recorded 
temperature  of  the  cartxjn  bed  is  at  or  tjetow  the 
temperature  limit. 

i.  collecting  the  condenser  outlet 
temperature       according       to 
§63.3578(0); 

ii.  reducing  the  data  to  3-hour  block  averages;  and 

iii.  maintaining  the  3-hour  average  gas  temperature  at 
the  outlet' at  or  tjelow  the  temperature  limit. 

i.  collecting  the  temperature  data  according  to 
§  63.3568(f)  or  §  63.3578(f); 

ii.  Reducing  the  data  to  3-hour  block  averages;  and 

iii.  Maintaining  the  3-hour  average  temperature  at  or 
above  the  temperature  limit. 

i.  collecting  the  pressure  drop  data  according  to 
§ 63.3568(f)  or  §  63.3578(f); 

ii.  reducing  the  pressure  drop  data  to  3-hour  block 
averages;  and 

Iii.  maintaining  the  3-hour  average  pressure  drop  at  or 
above  the  pressure  drop  limit. 

i.  collecting  the  direction  of  air  flow,  and  either  the  facial 
velocity  of  air  through  all  natural  draft  openings  ac- 
cording to  §  63.3568(g)(1)  or  §  63.3578(g)(1)  or  the 
pressure  drop  across  the  enclosure  according  to 
§  63.3568(g)(2)  or  §  63.3578(g)(2);  and 

ii.  maintaining  the  facial  velocity  of  air  flow  through  all 
natural  draft  openings  or  the  pressure  drop  at  or 
above  the  facial  velocHy  limit  or  pressure  drop  limit, 
and  maintaining  the  direction  of  air  flow  into  the  en- 
closure at  all  times. 

see  items  6.a.  i  and  ii.  , 


(product  side)  gas 
§  63.3568(e)       or 
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F  or  the  following  device 


emission  capture  system 
that  is  not  a  PTE  accord- 
ing to  §  63.3565(a)  or 
§63.3575(3). 


You  must  meet  the  following  operating  limit 


.  the  pressure  drop  across  the  enclosure  must  be  at 
least  0.007  inch  H2O,  as  established  in  Method  204 
of  appendix  M  to  40  CFR  part  51 . 

.  the  average  gas  volumetric  flow  rate  or  duct  static 
pressure  in  each  duct  between  a  capture  device  and 
add-on  control  device  inlet  in  any  3-hour  period  must 
not  fall  below  the  average  volumetric  flow  rate  or 
duct  static  pressure  limit  established  for  that  capture 
device  according  to  §  63.3567(f)  §  63.3577(f). 


and  you  must  demonstrate  continuous  compliance  with 
the  operating  limit  by  .  .  . 


see  items  6.a.  i  and  ii. 


i.  collecting  ttie  gas  volumetric  flow  rate  or  duct  static 
pressure  for  each  capture  device  according  to 
§ 63.3568(g)  or  §  63.3578(g): 
ii.  reducing  the  data  to  3-hour  block  averages;  and 
iii.  maintaining  the  3-hour  average  gas  volumetric  flow 
rate  or  duct  static  pressure  for  each  capture  device 
at  or  above  the  gas  volumetric  flow  rate  or  duct  static 
pressure  limit. 


You  must  comply  with  the  applicable  Cieneral  Provisions  requirements  according  to  the  following  table. 

Table  5  to  Subpart  KKKK  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  KKKK 


Citation 


^«3.1(a)(1H14) 
§63.1(b)(1H3)  . 


§«3.1(c)(1) 

§63.1(c)(2H3) 

§ld3.1(c)(4H5) 
§63.1(e)  


§(3.2  

§63.3(a)-(c)  

§63.4(a)(1)-(5) 

§63.4(b)-(c)  

§63.5(a)  

§63.5(b)(1H6) 


I 


§  83.5(d) 
§  83.5(e) 
§  83.5(f)  . 

§  83.6(a) 


63.1 


§e3.6(b)(1H7) 
§q3.6(c)(1H5) 
§63.6(e)(1)-(2) 


63.6(e)(3) 


6(f)(1) 


§33.6(f)(2)-(3) 

§b.6(g)(1H3) 
§63.6(h)  


§33.6(i)(1)-(16) 


Subject 

General  Applicability 

Initial  Applicability  Determination  .. 

Applicability  After  Standard  Estat>- 

lished. 
Applicability  of  Permit  Program  for 

Area  Sources. 

Extensions  and  Notifications  

Applicability    of    Permit    Program 

Before    Relevant    Standard    is 

Set. 
Definitions  

Units  and  Abbreviations  

Prohibited  Activities  

Circumvention/Severability  

Construction/Reconstruction 

Requirements  for  Existing,  Newly 
Constructed,  and  Recon- 
structed Sources. 

Application  for  Approval  of  Con- 
struction/Reconstruction. 

Approval  of  Construction/Recon- 
struction. 

Approval  of  Construction/Recon- 
struction Based  on  Prior  State 
Review. 

Compliance  With  Standards  and 
Maintenance  Requirements — 
Applicability. 

Compliance  Dates  for  New  and 
Reconstructed  Sources. 

Compliance  Dates  for  Existing 
Sources. 

Operation  and  Maintenance  

SSMP :... 


Compliance  Except  During  Start- 
up, Shutdown,  and  Malfunction. 

Methods  for  Determining  Compli- 
ance. 

Use  of  an  Altemative  Standard  .... 

Compliance  With  OpacityA/isible 
Emission  Standards. 


Extension  of  Compliance 


Applicable  to  subpart  KKKK 


Yes. 
Yes. 

Yes. 

No  .. 


Yes. 
Yes. 


Yes. 

Yes. 
Yes. 
Yes. 
Yes. 
Yes. 


Yes. 
Yes. 
Yes. 

Yes. 

Yes. 

Yes  . 

Yes. 
Yes. 

Yes. 

Yes. 

Yes. 
No  .. 

Yes. 


Explanation 


Applicability  to  subpart  KKKK  is 
also  specified  in  §63.3481. 


Area  sources  are  not  subject  to 
subpart  KKKK. 


Additional  definitions  are  specified 
in  §63.3581. 


Section    63.3483    specifies    the 

compliance  dates 
Section     63.3483     specifies    tt>e 

compliance  dates. 

Only  sources  using  an  add-on 
control  device  to  comply  with 
the  standard  must  complete 
SSMP 

Applies  only  to  sources  using  an 
add-on  control  device  to  comply 
with  the  standards. 


Subpart  KKKK  does  not  establish 
opacity  standards  and  does  not 
require  continuous  opacity  mon- 
itoring systems  (COMS). 
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Table  5  to  Subpart  KKKK  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  KKKK— Continued 


Citation 


§63.6(j)  

§  63.7(a)(1) 


§  63.7(a)(2) 


§  63.7(a)(3)  .. 
§63.7(b)-(e) 

§63.7(f)  

§63.7(g)-(h) 


§63.8(a)(1)-(3) 


§  63.8(c)(4) 


§63.8(0(5) 
§63,8(0(6) 


§63.8(0(7) 
§  63.8(c)(8) 


Subject 


Presidential  Compliance  Exemp- 
tion. 

Performance  Test  Require- 
ments— Applicability. 


Performance       Test       Reqiiire- 
ments — Dates.    ■ 


§63.8(a)(4) 

§63.8(b)  

§  63.8(0(1  )-(3) 


Perfonnance  Tests  Required  By 
the  Administrator. 

Performance  Test  Require- 
ments— Notification,  Quality  As- 
surance, Facilities  Necessary 
for  Safe  Testing,  Conditions 
During  Test. 

Performance  Test 

Requirementsk — Use  of  Alter- 
native Test  Method. 

Performance  Test  Require- 
ments— Data  Analysis,  Record- 
keeping, Reporting,  Waiver  of 
Test. 

Monitonng  Requirements — Appli- 
cability. 


Applicable  to  subpart  KKKK 


Yes. 
Yes 


Yes 


Yes 


Yes 


Yes 


Yes 


Additional  Monitoring  Require- 
ments. 

Conduct  of  Monitoring  

Continuous  Monitoring  System 
(CMS)  Operataion  and  Mainte- 
nance. 


CMS 


COMS 


CMS  Requirements 


CMS  Out-of-control  Periods  .. 
CMS    Out-of-control    Period 
porting. 


No 


Yes. 
Yes 


No 


No 


No 


Re- 


Yes. 
No  . 


Explanation 


Applies  to  all  affected  sources. 
Additional  requirements  for  per- 
formance testing  are  specified 
in  §§63.3564,  63.3565, 
63.3566,  ,  63.3575,  and 
63.3576. 

Applies  only  to  performance  tests 
for  capture  system  and  control 
device  efficiency  at  sources 
using  these  to  comply  with  the 
standards.  Sections  63.3560 
and  63.3570  specify  the  sched- 
ule for  performance  test  re- 
quirements that  are  earlier  than 
those  specified  in  §  63.7(a)(2). 

Yes 

Applies  only  to  performance  tests 
for  capture  system  and  add-on 
control  device  efficiency  at 
sources  using  these  to  comply 
with  the  standards. 

Applies  to  all  test  methods  except 
those  used  to  determine  cap- 
ture system  efficiency. 

Applies  only  to  performance  tests 
for  capture  system  and  add-on 
control  device  efficiency  at 
sources  using  these  to  comply 
with  the  standards. 

Applies  only  to  monitoring  of  cap- 
ture system  and  add-on  control 
device  efficiency  at  sources 
using  these  to  comply  with  the 
standards.  Additional  require- 
ments for  monitoring  are  speci- 
fied in  §§63.3568  and  63.3578. 

Subpart  KKKK  does  not  have 
monitoring  .  requirements  for 
flares. 

Applies  only  to  monitoring  of  cap- 
ture system  and  add-on  control 
device  efficiency  at  sources 
using  these  to  comply  with  the 
standards.  Additional  require- 
ments for  CMS  operations  and 
maintenance  are  specified  in 
§§63.3568  and  63.3578. 

Sections  63.3568  and  63.3578 
specify  the  requirements  for  the 
operation  of  CMS  for  capture 
systems  and  add-on  control  de- 
vices at  sources  using  these  to 
comply. 

Subpart  KKKK  does  not  have 
opacity  or  visible  emission 
standards. 

Sections  63.3568  and  63.3578 
specify  the  requirements  tor 
monitoring  systems  for  capture 
systems  and  add-on  control  de- 
vices at  sources  using  these  to 
comply. 

Section  63.3520  requires  report- 
ing of  CMS  out  of  control  peri- 
ods 
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Table  5  to  Subpart  KKKK  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  KKKK— Continued 


Citation 


')63.8(d)-{e) 


1 63.8(0(1  H5) 
63.8(f)(6) 


^63.8(g)(1)-(5) 


'»63.9(a)-(d) 
'>63.9(e)  


j  63.9(f) 
63.1 


|!63.9(g)(1)-(3) 
63.9(h)  


>63.9(i)  ... 

§63.9(j)  ... 
§63. 10(a) 


^63.10(b)(1) 

663.10(b)(2)(iHv) 


§63.10(b)(2)(vi)-(xi) 

§63.10(b)(2)(xii)  

63.10(b)(2)(xiii)  


§63.10(b)(2)(xiv) 
§63.10(b)(3) 


§63.10(c)(1H6) 


§63.10(c)(7H8)  . 

§63.10(c)(9)-(15) 
§63.10(d)(1) 


§63. 10(d)(2) 
§63. 10(d)(3) 

§63. 10(d)(4) 
§63.10(d).(5) 


§63.10(e)(1)-(2) 


>  63. 10(e)(3) 


Subject 


Quality  Control  Program  and  CMS 
Performance  Evaluation. 

Use  of  an  Alternative  Monitoring 

Method. 
Alternative  to   Relative  Accuracy 

Test. 

Data  Reduction 


Notification  Requirements 

Notification  of  Performance  Test 


Notification  of  Visible  Emissions/ 
Opacity  Test. 


Additional      Notifications 
Using  CMS. 


When 


Notification  of  Compliance  Status 


Adjustment  of  Submittal  Dead- 
lines. 

Change  in  Previous  Information  ... 

Recordkeeping/Reporting — Appli- 
cability and  General  Information. 

General  Recordkeeping  Require- 
ments. 

Recordkeeping  Relevant  to  Start- 
up, Shutdown,  and  Malfunction 
Periods  and  CMS. 


Records 


Recordkeeping  Requirements  for 
Applicability  Determinations. 

Additional  Recordkeeping  Re- 
quirements for  Sources  with 
CMS. 


General  Reporting  Requirements 

Report  of  Performance  Test  Re- 
sults. 

Reporting  Opacity  Visible  Emis- 
sions Observations. 

Progress  Reports  for  Sources 
With  Compliance  Extensions. 

Startup,  Shutdown,  and  Malfunc- 
tion Reports. 

Additional  CMS  Reports 


Excess  Emissions/CMS  Perform- 
ance Reports. 


Applicable  to  subpart  KKKK 


Yes. 

Yes. 
Yes 

No  . 

Yes. 
Yes 

No  . 
Yes 
Yes 

Yes. 

Yes. 
Yes. 

Yes 

Yes 


Explanation 


Yes. 
Yes. 
Yes 


Yes. 
Yes. 

Yes 


No  . 

Yes. 
Yes 

Yes 

No  . 

Yes. 
Yes 

Yes 

No  . 


Applies  only  to  sources  using  the 
outlet  concentration  limit  option 
to  comply  with  the  standards. 


Applies  only  to  sources  using  the 
outlet  concentration  limit  option 
to  comply  with  the  standards. 

§§63.3563,  63.3568.  63.3573  and 
63.3578  specify  monitoring  data 
reduction. 

Applies  only  to  capture  system 
and  add-on  control  device  per- 
formance tests  at  sources  using 
these  to  comply  with  the  stand- 
ards. 

Subpart  KKKK  does  not  have 
opacity  or  visible  emission 
standards. 

Applies  only  to  sources  using  the 
outlet  concentration  limit  option 
to  comply  with  the  standards. 

Section  63.3510  specifies  the 
dates  for  submitting  the  notifica- 
tion of  compliance  status. 


Additional  requirements  are  speci- 
fied In  §§63;3530  and  63.3531. 

Requirements  for  Startup.  Shut- 
down, and  Malfunction  records 
only  apply  to  add-on  control  de- 
vices used  to  comply  with  the 
standards. 


Applies  only  to  sources  using  the 
outlet  concentration  limit  option 
to  comply  with  the  standards. 


The  same  records  are  required  in 
§  63.3520(a)(7). 

Additional  requirements  are  speci- 
fied in  §63.3520. 

Additional  requirements  are  speci- 
fied in  §63  3520(b). 

Subpart  KKKK  does  or  not  require 
opacity  or  visible  emissions  ob- 
servations. • 


Applies  only  to  add-on  control  de- 
vices at  sources  using  these  to 
comply  with  the  standards. 

Applies  only  to  sources  usir>g  the 
outlet  concentration  limit  option 
to  comply  with  the  standards 

Section  63.3520(b)  specifies  the 
contents  of  periodic  compliance 
reports. 
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Table  5  to  Subpart  KKKK  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  KKKK— Continued 


Citation 


§63. 10(e)(4) 


§63. 10(f) 
§63.11    ... 


§63.12 
§63.13 
§63.14 
§63.15 


Subject 


COMS  Data  Reports 


Recordkeeping/Reporting  Waiver 

Control  Device  Requirements/ 
Flares. 

State  Authority  and  Delegations  ... 

Addresses 

Incorporation  by  Reference  

Availability  of  Information/Con- 
fidentiality. 


Applicable  to  subpart  KKKK 


No 


Yes. 
No  . 

Yes. 
Yes. 
Yes. 
Yes. 


Explanation 


Subpart  KKKK  does  not  specify 
requirements  for  opacity  or 
CCMS. 

Subpart  KKKK  does  not' specify 
use  of  flares  for  compliance. 


You  may  use  the  mass  fraction  values  in  the  following  table  for  solvent  blends  for  which  you  do  not  have  test  data  or 
manufacturer's  formulation  data. 

Table  6  to  Subpart  KKKK  of  Part  63.— Default  Organic  HAP  Mass  Fraction  for  Solvents  and  Solvent 

Blends 


Solvent/solvent  blend 

CAS.  No. 

Average  organic  HAP  mass  frac- 
tion 

Typical  organic  HAP,  percent  by 
mass 

1.  Toluene  

2.  Xylene(s)  

3.  Hexane 

4.  n-Hexane  

5.  Ethylbenzene  

6    Aliohatic  140  

108-88-3          

1.0 

1.0 : 

Toluene. 

1330-20-7 

Xylenes,  ethylbenzene. 

110-54-3 

0.5 

n-hexane. 

110-54-3                                  

1.0 

n-hexane. 

100-41-4      

1.0 

0 

0.02 

Ethylbenzene. 

None. 

7    Arnmatir  100 

1%  xylene,  1%  cumene. 

ft     Arnmatir  1  SO 

0.09 

0.02 

Naphthalene. 

9.  Aromatic  naphtha 

10.  Aromatic  solvent  

11.  Exempt  mineral  spirits  

12.  Ligroines  (VM  &  P)  

13.  Lactol  spirits 

14.  Low  aromatic  white  spirit  

15.  Mineral  spirits 

16.  Hydrotreated  naphtha  

17.  Hydrotreated  light  distillate  

1ft    '^todriarrl  <;olvpnt 

64742-95-6  

64742-94-5  

8032-32^ 

8032-32^  

64742-89-6  

64742-82-1  

64742-68-7  

64742-^*6-9  

64742-47-6  

8052-41-3  

64742-95-6 

8052-49-3                      

1%  xylene,  1%  cumene. 

0.1  

0 

0         

Naphthalene. 

None. 

None. 

015 

Toluene. 

0             

None. 

0  01       .'. 

Xylenes. 

0             

None. 

0001         

Toluene. 

0.01  

Xylenes. 

19.  Super  high-flash  naphtha  

20.  Varsol"  solvent  

21.  VM&  P  Naphtha 

22.  Petroleum  distillate  mixture 

0  05     

Xylenes. 

0.01  

0.5%             xylenes,             0.5% 

64742-89-6  

68477-31-6 

0  06    

ethylbenzene. 
3%  toluene,  3%  xylene. 

008    

4%  naphthalene,  4%  biphenyl. 

You  may  use  the  mass  fraction  values  in  the  following  table  for  solvent.blends  for  which  you  do  not  have  test  data  or 
manufacturer's  formulation  data. 

Table  7  to  Subpart  KKKK  of  Part  63.— Default  Organic  HAP  Mass  Fraction  for  PETROLEutwi  Solvent 

Groups  " 


Solvent  type 


Aliphatic  '^ 
Aromatic  ^ 


Average  organic  HAP,  mass  fraction 


Typical  Organic  HAP  percent  by  mass 


1%      Xylene,      1%      Toluene,      and      1% 

Ethylbenzene 
4%      Xylene,      1%      Toluene,      and      1% 

Ethylbenzene 


-  Use  this  table  only  if  the  solvent  blend  does  not  match  any  of  the  solvent  blends  in  Table  6  to  this  subpart  and  you  only  know  whether  the 
blend  is  aliphatic  or  aromatic. 

^e.g..  Mineral  Spirits  135,  Mineral  Spirits  150  EC,  Naphtha,  Mixed  Hydrocarbon,  Aliphatic  Hydrocarbon,  Aliphatic  Naphtha,  Naphthol  Spirits, 
Petroleum  Spirits,  Petroleum  Oil,  Petroleum  Naphtha,  Solvent  Naphtha.  Solvent  Blend. 

-  e.g.,  Medium-flash  Naphtha,  High-flash  Naphtha,  Aromatic  Naphtha,  Light  Aromatic  Naphtha,  Light  Aromatic  Hydrocariaons,  Aromatic  Hydro- 
carbons, Light  Aromatic  Solvent. 
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DEPARTMENT  OF  EDUCATION 

Rehabilitation  Training:  Rehabilitation 
Long-Term  Training  Program- 
Vocational  Rehabilitation  Counseling 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  final  priority. 

summary:  The  Assistant  Secretary  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  announces  a 
priority  under  the  Rehabilitation 
Training:  Rehabilitation  Long-Term 
Training  program.  The  Assistant 
Secretary  may  use  this  priority  for 
competitions  in  fiscal  year  (FY)  2003 
and  in  later  years.  We  take  this  action 
to  focus  on  training  in  an  area  of 
national  need.  This  priority  is  designed 
to  increase  the  number  of  rehabilitation 
counseling  programs  that  provide 
experiential  activities  for  students,  such 
as  formal  internships,  practicum 
agreements,  and  other  partnership 
activities  with  State  vocational 
rehabilitation  (VR)  agencies.  This 
priority  supports  a  close  relationship 
between  the  educational  institution  and 
the  State  VR  agency  by  creating  or 
increasing  ongoing  collaboration  in 
order  to  increase  the  number  of 
graduates  who  seek  employment  in 
State  VR  agencies. 
EFFECTIVE  DATES:  This  priority  is 
effective  February  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Steburg,  U.S.  Department  of 
Education,  RSA,  61  Forsyth  Street,  SW., 
Suite  18T91,  Atlanta,  GA  30303. 
Telephone  (404)  562-6336  or  via 
Internet:  Beverly. Stebur^ed. gov 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-8133. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  State  VR 
agencies  throughout  the  nation  are 
experiencing  a  personnel  shortage  of 
qualified  VR  counselors.  While 
currently  only  a  small  percentage  of 
Rehabilitation  Services  Administration 
(RSA)-funded  graduates  seek 
employment  with  State  VR  agencies,  a 
survey  conducted  by  the  Council  of 
State  Administrators  of  Vocational 
Rehabilitation  indicates  that  individuals 
who  are  aware  of  the  distinct  role  of  the 
qualified  VR  counselor  and  benefits  of 
employment  within  a  State  VR  agency 


are  more  likely  to  seek  employment 
with  the  State. 

This  priority  increases  the  number  of 
rehabilitation  coimseling  projects  that 
incorporate  formal  experiential 
activities  for  students  with  State  VR 
agencies. 

We  published  a  notice  of  proposed 
priority  for  this  program  in  the  Federal 
Register  on  August  19,  2002  (67  FR 
53870).  The  notice  of  proposed  priority 
included  a  discussion  of  the  significant 
issues  and  analysis  used  in  the 
determination  of  this  priority. 

There  are  no  differences  between  the 
notice  of  proposed  priority  and  this 
notice  of  final  priority. 

Analysis  of  Comments  and  Changes 

In  response  to  our  invitation  in  the 
notice  of  proposed  priority,  eight  parties 
submitted  conunents  on  the  proposed 
priority.  An  analysis  of  the  comments 
and  of  any  changes  in  the  priority  since 
publication  of  the  notice  of  proposed 
priority  follows. 

Generally,  we  do  not  address 
technical  and  other  minor  changes — and 
suggested  changes  the  law  does  not 
authorize  us  to  make  under  the 
applicable  statutory  authority.  We  may 
choose  to  address  those  changes  if  we 
received  a  significant  number  of 
comments  on  a  particular  issue. 

Comments:  Two  commenters 
recommended  that  the  priority  not 
establish  new  counseling  training 
programs  but  be  earmarked  to  provide 
support  to  a  greater  number  of  existing 
rehabilitation  counselor  training 
programs. 

Discussion:  The  program  authority 
establishes  eligit)le  applicants  for  the 
program.  We  have  no  authority  to 
further  restrict  applicant  eligibility. 

Changes:  None. 

Comments:  Three  commenters 
recommended  that  funds  be  used  to 
provide  existing  programs  with  support 
to  conduct  recruitment  programs  to 
encourage  more  students  to  enter 
rehabilitation  counseling  programs. 

Discussion:  We  agree  that  recruitment 
activities  to  encourage  more  individuals 
to  enter  rehabilitation  coimseling 
programs  are  important.  Grantees  may 
use  non-scholarship  project  funds  to 
support  recruitment  activities.  RSA  also 
supports  recruitment  activities  through 
other  avenues,  including  the  Regional 
Rehabilitation  Continuing  Education 
Program  (RRCEP). 

Changes:  None. 

Comments:  Four  commenters 
recommended  using  scholarship  funds 
to  provide  paid  internships  with  State 
VR  agencies. 

Discussion:  The  Rehabilitation  Long- 
Term  Training  program  limits 


scholarship  assistance  to  the 
individual's  cost  of  attendance  at  the 
academic  degree  or  certificate-granting 
institution:  Scholarships  include 
payback  obligations  upon  completion  of 
the  course  of  study,  and  grantees  may 
not  require  other  work  as  a  condition  of 
scholarships. 

Changes:  None. 

Comment:  One  commenter 
recommended  limiting  internships  with 
experiential  opportunities  to  specific 
need  areas  within  rehabilitation 
coimseling,  including  the  use  of 
innovative  technologies,  multicultural 
competency,  and  counseling  of 
particular  disability  groups. 

Discussion:  While  it  is  possible  for 
RSA  to  limit  the  rf.quired  internship 
activities  to  particular  counseling  areas, 
we  choose  not  to  do  so  in  this  nnnrity. 
Programs  may  choose  in  their 
applications  to  develop  internships  with 
a  particular  focus,  including  those  listed 
by  the  commenter.  Peer  reviews  of  all 
applications  received  will  assess  the 
value  of  proposed  projects.  We 
encourage  programs  and  students  to 
explore  any  experiential  activities  that 
enhance  students'  knowledge  of  the  VR 
system. 

Changes:  None. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  priority,  we  invite  applications 
through  a  notice  in  the  Federal  Register. 
When  inviting  applications  we  designate  the 
priority  as  absolute,  competitive  preference, 
or  invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  competitive 
priority  (34  CFR  75.105(c)(2)(i));  or  (2) 
selecting  an  application  that  meets  the 
competitive  priority  over  an  application 
of  comparable  merit  that  does  not  meet 
the  priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 
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Priority 

Partnership  With  the  State  VR  Agency 

i  This  priority  supports  projects  that 
will  increase  flie  knowledge  of  students 
of  the  role  and  responsibilities  of  the  VR 
counselor  and  of  the  benefits  of 
counseling  in  State  VR  agencies.  This 
priority  focuses  attention  on  and 
intends  to  strengthen  the  unique  role  of 
rehabilitation  educators  and  State  VR 
agencies  in  the  preparation  of  qualified 
VR  counselors  by  increasing  or  creating 
ongoing  collaboration  between 
institutions  of  higher  education  and 
State  VR  agencies. 

Projects  funded  under  this  priority 
must  include  within  the  degree  program 
information  about  and  experience  in  the 
State  VR  system.  Projects  must  include 
partnering  activities  for  students  with 
the  State  VR  agency  including 
experiential  activities,  such  as  formal 
internships  or  practicimi  agreements.  In 
addition,  experiential  activities  for 
students  with  commimity-based 
rehabilitation  service  providers  are 
encouraged. 

Projects  must  include  an  evaluation  of 
the  impact  of  project  activities. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Applicable  Program  Regulations:  34 
CFR  parts  385  and  386. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  £ree 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
mdex.html. 


(Catalog  of  Federal  Domestic  Assistance 
Number  84.129B  Rehabilitation  Long- 
Term  Training) 

Program  Authority:  29  U.S.C.  772. 
Dated:  January  10.  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  03-868  Filed  1-15-03;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.129B] 

Rehabilitation  Training:  Rehabilitation 
Long-Term  Training — Vocational 
Rehabilitation  Counseling 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  2003. 

Purpose  ofnvgram:  The 
Rehabilitation  Long-Term  Training 
program  provides  financial  assistance 
for— 

(1)  Projects  that  provide  basic  or 
advanced  training  leading  lo  an 
academic  degree  in  areas  of  personnel 
shortages  in  rehabilitation  as  identified 
by  the  Secretary; 

(2)  Projects  that  provide  a  specified 
series  of  courses  or  program  of  study 
leading  to  award  of  a  certificate  in  areas 
of  personnel  shortages  in  rehabilitation 
as  identified  by  the  Secretary;  and 

(3)  Projects  that  provide  support  for 
medical  residents  enrolled  in  residency 
training  programs  in  the  specialty  of 
physical  medicine  and  rehabilitation. 

For  FY  2003,  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priority  we  reference  in  the 
PRIORITY  section  of  this  application 
notice. 

Eligible  Applicants:  States  and  public 
or  nonprofit  agencies  and  organizations, 
including  Indian  tribes  and  institutions 
of  higher  education,  are  eligible  for 
assistance  imder  the  Rehabilitation 
Training  program. 

Applications  Available:  January  17, 
2003. 

Deadline  for  Transmittal  of 
Applications:  March  7,  2003. 

Deadline  for  Intergovernmental 
Review:  May  6,  2003. 

Estimated  Available  Funds: 
$4,800,000. 

The  Administration  has  requested 
$4,800,000  for  this  program  for  FY  2003. 
The  actual  level  of  fimding,  if  any, 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards:  $125,000 
to  $150,000. 


Estimated  Average  Size  of  Awards: 
$150,000. 

Maximum  Award:  We  will  reject  any 
application  that  proposes  a  budget 
exceeding  $150,000  for  a  single  budget 
period  of  12  months.  The  Assistant 
Secretary  for  the  Office  of  Special 
Education  and  Rehabilitative  Services 
may  change  the  maximum  amount 
through  a  notice  published  in  the 
Federal  Register. 

Estimated  Number  of  Awards:  32. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  tliis  notice. 

Project  Period:  Up  to  60  months. 

Page  Limit:  Part  01  of  the  application, 
the  application  narrative,  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  Aan  45 
pages,  using  the  following  standards: 

•  A  page  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch]  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch  ■ 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
1,  the  cover  sheet;  Part  II,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  in. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  385  and 
386. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority 

This  competition  focuses  on  projects 
designed  to  meet  the  priority  in  the 
notice  of  final  priority  for  this  program. 
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published  elsewhere  in  this  issue  of  the 
Federal  Register. 

For  FY  2003,  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3),  we  consider  only 
applications  that  meet  the  priority. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  appHcations 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Rehabilitation  Training:  Rehabilitation 
Long-Term  Training  program — 
Vocational  Rehabilitation  Counseling, 
CFDA  No.  84.129B,  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  imder  the 
Rehabilitation  Training:  Rehabilitation 
Long-Term  Training  program — 
Vocational  Rehabilitation  Counseling, 
you  may  submit  your  application  to  us 
in  either  electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e-Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

If  you  participate  in  e- Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 


•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  3  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Rehabilitation  Training: 
Rehabilitation  Long-Term  Training 
program — Vocational  Rehabilitation 
Counseling  and  you  are  prevented  from 
submitting  your  application  on  the 
closing  date  because  the  e-Application 
system  is  unavailable,  we  will  grant  you 
an  extension  of  1  business  day  in  order 
to  transmit  your  application 
electronically,  by  mail,  or  by  hand 
delivery. 

For  us  to  grant  this  extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hoins  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  p.m. 
and  4:30  p.m.,  Washington,  DC  time)  on 
the  deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension. 

To  request  this  extension  you  must 
contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-Grants  help  desk  at  1-888-336-8930. 


You  may  access  the  electronic  grant 
application  for  the  Rehabilitation 
Training:  Rehabilitation  Long-Term 
Training  program — Vocational 
Rehabilitation  Counseling  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  PO  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877^33-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  Ed 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.129B. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Steburg,  U.S.  Department  of 
Education,  RSA,  61  Forsyth  Street,  SW., 
Suite  18T91,  Atlanta,  GA  30303. 
Telephone:  (404)  562-6336  or  via 
Internet:  Beverly.Steburg@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
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Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 


888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  ofHcial 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 


Program  Authority:  29  U.S.C.  772. 

Dated:  January  10,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc.  03-869  Filed  1-14-03;  8:45  am) 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7638  of  January  13,  2003  '■    ' 

The  Centennial  of  Korean  Immigration  to  the  United  States 

By  the  President  of  the  United  States  of  America  ^' 

A  Proclamation 

From  every  comer  of  the  world,  immigrants  have  come  to  America  to  discover 
the  promise  of  our  Nation.  On  January  13,  1903,  the  first  Korean  immigrants 
to  the  United  States  arrived  in  Honolulu,  Hawaii,  on  the  SS  Gaelic.  Today, 
Korean  Americans  live  throughout  the  United  States,  representing  one  of 
our  largest  Asian-American  populations.  As  we  commemorate  the  centennial 
anniversary  of  Korean  immigration  to  the  United  States,  we  recognize  the 
invaluable  contributions  of  Korean  Americans  to  our  Nation's  rich  cultural 
diversity,  economic  strength,  and  proud  heritage. 

For  the  past  century,  Korean  immigrants  and  their  descendants  have  helped 
build  America's  prosperity,  strengthened  America's  communities,  and  de- 
fended America's  freedoms.  Through  their  service  in  World  War  I,  World 
War  n,  the  Korean  Conflict,  the  Vietnam  War,  and  other  wars,  Korean 
Americans  have  served  our  Nation  with  honor  and  courage,  upholding  the 
values  that  make  oiu:  country  strong. 

The  American  and  Korean  people  share  a  love  of  freedom  and  a  dedication 
to  peace.  The  United  States  was  the  first  Western  country  to  sign  a  treaty 
of  commerce  and  eimity  with  Korea  in  1882,  promising  "perpetual  peace 
and  friendship"  between  our  nations.  Since  that  time,  the  United  States 
has  built  a  strong  friendship  with  Korea — a  friendship  based  on  our  common 
commitment  to  human  dignity,  prosperity,  and  democracy.  In  the  coming 
months,  more  than  1  million  Koreein  Americans  throughout  our  Nation  will 
celebrate  the  100th  anniversary  of  the  arrival  of  the  first  Korean  immigrants 
to  the  United  States.  During  this  time,  we  acknowledge  and  commend  Korean 
Americans  for  their  distinguished  achievements  in  all  sectors  of  life  and 
for  their  important  role  in  building,  defending,  and  sustaining  the  United 
States  of  America. 

NOW,  THEREFORE.  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  January  13,  2003,  as 
the  Centennial  of  Korean  Immigration  to  the  United  States.  I  call  upon 
all  Americans  to  observe  the  anniversary  with  appropriate  programs,  cere- 
monies, and  activities  honoring  Koreein  immigrants  and  their  descendants 
for  their  countless  contributions  to  America. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day 
of  January,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 
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RULES  GOING  INTO 
EFFECT  JANUARY  15. 
2003 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances- 

Anabloic  steroid  products; 
published  1-15-03 
TRANSPORTATION 
DEPARTIMENT 
Federal  Aviation 
Administration 
Airworthfness  directives: 
Air  Tractor,  Inc.;  published 
1-2-03 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Defect  and  noncompliance — 
Reimbursement  prior  to 
recall;  published  10-17- 
02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders: 
Central;  comments  due  by 

1-21-03;  published  11-19- 

02  [FR  02-29030) 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Walnuts  grown  in — 
Calrfomia;  comments  due  by 

1-21-03;  published  11-21- 

02  [FR  02-29601] 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Food  Stamp  Program: 
Food  retailers  and 

wholesalers;  administrative 

review  requirements; 

comments  due  by  1-24- 

03;  published  11-25-02 

[FR  02-29889] 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
National  Forest  System  timber 
sale  and  disposal: 


Timber  sale  contracts 
extension  to  facilitate 
urgent  timber  removal 
from  other  lands; 
comments  due  by  1-21- 
03;  published  11-21-02 
[FR  02-29542] 

COMMERCE  DEPARTMENT 
Nattonai  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Nortfiem  right  wfiales; 
comments  due  t)y  1-21- 
03;  published  11-19-02 
[FR  02-29360] 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisfieries — 
Atlantic  bluefish; 
comments  due  by  1-21- 
03;  published  1-6-03 
[FR  03-00179] 
Summer  flounder,  scup, 
and  black  sea  bass; 
comrhents  due  by  1-21- 
03;  published  12-4-02     ^ 
[FR  02-30756] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  pool  operators  and 
commodity  trading  advisors: 
Requirement  to  register  for 
CPOs  of  certain  pools 
and  CTAs  advising  such 
pools;  exemption; 
comments  due  by  1-23- 
03;  published  1-16-03  [FR 
03-00894] 

DEFENSE  DEPARTMENT 

Acquisition  regulatkms: 
Indian  organizations  and 
Indian-owned  economk; 
enterprises;  utilization; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29465] 
Provisk>nal  award  fee 
payments;  comments  due 
by  1-21-03;  published  11- 
22-02  [FR  02-29466] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Case-by-case  determinations 
under  Clean  Air  Act,  etc.; 
comments  due  by  1-20- 
03;  published  12-9-02  [FR 
02-31012] 

Chromium  emissions  from 
hard  and  decorative 
chromium  electroplating 
and  chromium  anodizing 
tanks;  comments  due  by 
1-21-03;  published  11-19- 
02  [FR  02-29334] 
Air  programs: 

Commercial  and  industrial 
solid  waste  incinerators 


constructed  on  or  t)efore 
November  30,  1999; 
Federal  plan 
requirements;  comments 
due  by  1-24-03;  published 
11-25-02  [FR  02-28923] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Mississippi;  comments  due 
by  1-21-03;  published  12- 
20-02  [FR  02-31977] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Mississippi;  comments  due 
by  1-21-03;  published  12- 
20-02  [FR  02-31978] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Minimal  risk  active  and  inert 
ingredients;  tolerance 
exemptions;  comments 
due  by  1-21-03;  put>lished 
11-20-02  [FR  02-29172] 
Water  supply: 
National  primary  drinking 
water  regulations — 
Arsenk:  standard; 
clarification;  comments 
due  by  1-22-03; 
published  12-23-02  [FR 
02-32376] 

FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

Art}itration  services: 
Fee  schedule;  comments 
due  by  1-24-03;  published 
11-25-02  [FR  02-29481] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medrcare: 

l-lome  health  agencies  and 
other  entities;  posthospital 
referral;  nondiscrimination; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29563] 

Hospice  care  amendments; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29798] 

Photocopying  reimbursement 
methodology;  comments 
due  by  1-21-03;  published 
11-22-02  [FR  02-29076] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devk:es: 
Neurologk:al  devices — 


Human  dura  maten 
dassifk^ation;  comments 
due  by  1-20-03; 
published  10-22-02  [FR 
02-26816] 
INTERIOR  DEPARTMENT 
Fish  and  Wiklllfe  Service 
Endangered  and  threatened 
species: 
Critrcal  habitat 
designations — 
Pret>le's  meadow  jumping 
mouse;  comments  due 
by  1-21-03;  published 
11-21-02  [FR  02-29618] 
Findings  on  petitions,  etc. — 
Cerulean  wartjter; 
comments  due  by  1-21- 
03;  published  10-23-02 
[FR  02-27004] 
JUSTICE  DEPARTMEr«T 
Parole  Commission 
Federal  prisoners;  paroling 
and  releasing,  etc.: 
United  States  and  District  of 
Columt>ia  Codes; 
prisoners  serving 
sentences 
Military  prisor>ers; 
mandatory  release; 
comments  due  by  1-21- 
03;  published  11-7-02 
[FR  02-28318] 
PERSONNEL  MANAGEMENT 
OFFICE 

0PM  employee  responsit>ilities 
and  conduct;  comments  due 
by  1-21-03;  published  11- 
20-02  [FR  02-29439] 
Organization,  functk>ns,  ar>d 
autt>ority  delegations: 
Federal  Executive  Boards; 
comments  due  by  1-24- 
03;  published  11-25-02 
[FR  02-29848] 
POSTAL  SERVICE 
Domestic  Mall  Manual: 
Division  6.2  infectious 
substances  and  other 
related  changes:  reviskxis; 
comments  due  by  1-21- 
03;  published  12-19-02 
[FR  02-31990] 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Hearings  and  Appeals 
Offk%;  procedural  mies 
governing  cases; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29272] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
OrawtMidge  operatkms: 
Florida:  comnf)ents  due  by 
1-21-03;  published  12-20- 
02  [FR  02-32140] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
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Boeing;  comments  due  by 
1-24-03;  published  12-10- 
02  [FR  02-31134] 
de  Havilland;  comments  due 
by  1-22-03;  published  11- 
15-02  [FR  02-28999] 
Hartzell  Propeller,  Inc.; 
comments  due  by  1-21- 
03;  published  11-21-02 
[FR  02-29676] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainworthiness  directives: 
Piaggio  Aero  Industries 
S.p.A.;  comments  due  by 
1-22-03;  published  11-20- 
02  [FR  02-29133] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Pilatus  Aircraft  Ltd.; 
comments  due  by  1-23- 
03;  published  12-18-02 
[FR  02-31753] 

Airworthiness  standards: 
Transport  category 
airplanes- 


Public  address  system; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29668] 
Class  E  airspace;  comments 
due  by  1-22-03;  published 
12-10-02  [FR  02-29898] 
Class  E5  airspace;  comments 
due  by  1-23-03;  published 
12-24-02  [FR  02-32416] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
Defect  and  noncompliance — 

Manufacturer's  remedy 
program;  acceleration; 
comments  due  by  1-21- 
03;  published  12-5-02 
[FR  02-30523] 

TREASURY  DEPARTMENT 

internal  Revenue  Service 

Income  taxes: 
Stock  dispositions; 
suspension  of  losses; 
comments  due  by  1-21- 
03;  published  10-23-02 
[FR  02-26835] 
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with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
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The  text  of  laws  is  not 
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National  Flood  Insurance 
Program  Reauthorization  Act 
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Public  Laws  Electronic 
Notification  Service 
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Agriculture  Department 

See  Forest  Service 

Alcohol,  TotMicco  and  Firearms  Bureau 

PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 
Red  Hill.  OR,  and  Red  Hills,  CA,  2262-2263 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2310-2312 

Centers  for  IMedicare  &  Medicaid  Services 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  2337- 
1 1     2338 

Coast  Guard 

RULES 

Drawbridge  operations: 

Florida,  2201 
Ports  and  waterways  safety: 

Chesapeake  Bay  entrance  and  Hampton  Roads,  VA; 
regulated  navigation  area,  2201-2203 


Commerce  Department 

See  Census  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

PROPOSED  RULES 

Commodity  pool  operators  and  conmiodity  trading 
advisors: 
Requirement  to  register  for  CPOs  of  certain  pools  and 
CTAs  advising  such  pools;  exemption,  2254 
NOTICES 

New  York  Mercantile  Exchange,  Inc.,  et  al.;  floor  brokers 
and  traders  treatment  as  eligible  conunercial  entities 
and  contract  participants,  2319-2324 

Customs  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2398-2401 

Delaware  River  Basin  Commission 

NOTICES 

Meetings  and  hearings,  2324-2325 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Special  education  and  rehabilitative  services — 
Disability  and  Rehabilitation  Research  Projects  . 
Program,  2403-2407 


Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Municipal  solid  waste  landfills,  2227-2242  ^  - 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  plaiming 
purposes;  designation  of  areas: 
Idaho, 2217-2227 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Florida,  2204-2206 
Maryland,  2208-2211 
Ohio,  2211-2217 
Peimsylvania,  2206-2208 
Organization,  functions,  and  authority  delegations: 
Environmental  Appeals  Board;  physical  relocation,  2203- 
2204 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Sodium  chlorate,  etc.,  2242-2247 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  2247-2252 
PROPOSED  RULES 

Air  quality  implementation  plans',  approval  and 
promulgation;  various  States: 
Florida,  2275 
Maryland,  2275-2276 
Ohio,  2276 
Solid  wastes: 
Waste  management  system;  testing  and  monitoring 
activities;  methods  irmovation,  2276-2277 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  2277-2278 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  2333- 
2334 
Meetings: 
Enviroimiental  Policy  and  Technology  National  Advisory 
Council,  2334 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
NL  Industries  (Taracorp)  Site,  IL,  2334-2335 
Water  supply: 
Public  water  supply  supervision  program — 
Georgia,  2336 
South  Carolina,  2335-2336 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Special  conditions — 
Pratt  &  Whitney  Canada  PT6-67D  turbine  engine,  2183- 
2185 
Class  D  airspace,  2185-2186      • 
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Class  E  airspace,  2186-2187 
Federal  airways.  2187-2188 
Noise  certification  standards: 

Subsonic  jet  airplanes  and  subsonic  transport  category 
large  airplanes;  correction,  2402 
NOTICES 

Exemption  petitions;  sununary  and  disposition,  2392 
Grants  and  cooperative  agreements;  availability,  etc.: 

Airport  Privatization  Pilot  Program,  2391-2392 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Cominercial  mobile  radio  services — 
Wireless  handsets;  enhanced  911  Phase  II  requirements 
applicability  to  in-vehicle,  embedded  telematics 
units,  2252-2253 
PROPOSED  RULES 
Television  broadcasting: 
Cable  television  systems — 
Navigation  devices;  commercial  availability; 

compatibility  between  cable  systems  and  consumer 
electronics  equipment,  2278-2283 
NOTICES 
Meetings: 
North  American  Numbering  Council,  2336-2337 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Central  Illinois  Co.  et  al.,  2327-2328 

New  York  Independent  System  Operator,  Inc.,  et  al.,  2328 

Western  Electricity  Coordinating  Council  et  al.,  2328- 
2330 
Hydroelectric  applications,  2330-2331 
Meetings: 

Generator  interconnection  requests  queuing;  technical 
conference,  2331-2332 

Regional  Transmission  Organizations — 
State-Federal  Regional  Panels;  discussion,  2332 
Applications,  hearings,  determinations,  etc.: 

CenterPoint  Energy  Gas  Transmission  Co.,  2325 

Colimibia  Gulf  Transmission  Co.,  2325-2326 

EPGT  Texas  Pipeline,  L.P.,  2326 

Great  Lakes  Gas  Transmission  L.P.,  2326 

Northern  Border  Pipeline  Co.,  2326-2327 

Federal  Railroad  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2393 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
•Formations,  acquisitions,  and  mergers,  2337 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 
Mountain  yellow-legged  frog;  Sierra  Nevada  distinct 
population  segment,  2283-2303 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2347-2348 
Submission  for  0MB  review;  comment  request,  2348- 
2349 


Endangered  and  threatened  species: 
Recovery  plans — 

Zapata  bladderpod,  2350-2351 
Endangered  and  threatened  species  permit  applications, 

2349-2350 


Food  and  Drug  Administration 

PROPOSED  RULES 
Human  drugs: 
Vaginal  coritraceptive  products  (OTC)  containing 
nonoxynol  9;  labeling  requirements,  2254-2262 
NOTICES 
Agency  information  collection  activities: 

Reporting  and  recordkeeping  requirements,  2338-2339 
Debarment  orders: 

Hernandez,  Delfina;  rescission,  2339 
Harmonisation  International  Conference;  guidelines 
availability: 
QlD  bracketing  and  matrixing  designs  for  stability  testing 
of  new  drug  substances  and  products,  2339-2340 
Reports  and  guidance  documents;  availability,  etc.: 

Clinical  trials  for  therapeutics  in  adult  heaJthy 
.  volunteers;  Scife  starting  dose  estimate,  2340-2341 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Nevada 
Taiyo  America,  Inc.;  electronic  chemicals 

manufacturing  and  warehousing  facilities,  2312- 
2313 
Texas 

,  Deepsea  Flexibles,  Inc.;  flexible  pipeline  manufacturing 
and  warehousing  facilities,  2313 

Forest  Service 

NOTICES 

Meetings:  « 

Resource  Advisory  Committees — 

Fresno  County,  2309 

Modoc  County,  2309 
National  Environmental  Policy  Act  documentation  needed 

for  fire  m^agement  activities;  implementation,  2309- 

2310 


General  Services  Administration 

RULES 

Federal  travel:  ' 

Privately  owned  vehicle  mileage  reimbursement 
Correction,  2402 

Health  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 
Training  in  Primary  Care  Medicine  and  Dentistry 
Advisory  Committee,  2341 
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Immigration  and  Naturalization  Service 

NOTICES  ' 

Immigration: 
Nonimmigrant  aliens  from  designated  countries — 
Permission  to  register  in  timely  fashion,  2366-2367 
Registration  requirements,  2363-2366 

Interior  DefMirtment 

See  Fish  and  Wildlife  Service 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

National  Environmental  Policy  Act  documentation  needed 

for  fire  management  activities;  implementation,  2309- 

0310 

International  Trade  Administration 

NOTICES 
Antidumping: 
Oil  country  tubular  goods,  other  than  drill  pipe,  from — 

Korea,  2313-2315 
Sebacic  acid  from — 
China,  2315-2316 
Stainless  steel  sheet  and  strip  in  coils  from — 
Italy,  2316-2317 
Committees;  establishment,  renewal,  termination,  etc.: 

U.S.  Automotive  Parts  Advisory  Committee,  2317 
Export  trade  certificates  of  review,  2317-2318 

Internationa!  Trade  Commission 

NOTICES  .  ' 

Import  investigations: 
Ferrovanadium  from — 
China  and  South  Africa,  2361 

Justice  Department 

See  Immigration  and  Naturalization  Service 

NOTICES 

Pollution  control;  consent  judgments: 
DeLuca,  Joseph,  2361-2362 
Dow  Chemical  Co.  et  al..  2362 
Rhode  Island  Resource  Recovery  Corp.,  2362-2363 
Savage,  Joseph,  estate,  et  al.,  2363 
Wilcox,  2363 

National  Archives  and  Records  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2367-2368 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTKES 

Meetings;  Sunshine  Act,  2368-2369 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
•Importation  eligibility;  determinations,  2394-2397 

National  Institutes  of  Health 

NOTICES  • 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  2341-2342 
Meetings: 

National  Cancer  Institute,  2342-2343 

National  Institute  of  Dental  and  Craniofacial  Research, 
2344-2345 


National  Institute  of  Environmental  Health  Sciences, 

2343 
National  Library  of  Medicine,  2345-2346 
Recombinant  DNA  Advisory  Committee,  2346 

National  Labor  Relations  Board 

NOTICES 

Meetings;  Sunshine  Act,  2369 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries^ 
South  Atlantic  shrimp,  218ft-2196 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Atlantic  sea  scaUop,  2303-2308 
NOTICES 

Enviromnental  statements;  notice  of  intent: 
National  Estuarine  Research  Reserve  System — 
Rookery  Bay  National  Estuarine  Research  Reserve,  FL, 
2318-2319 
Meetings: 
Pacific  Fishery  Management  Coimcil,  2319 

National  Parle  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 
Chesapeake  and  Ohio  Canal  National  Historical  Park, 

MD,  2351 
Indiana  Dimes  National  Lakeshore,  IN,  2351 
Environmental  statements;  availability,  etc.: 

Amistad  National  Recreation  Area,  TX,  2351-2352 
Andrews  Air  Force  Base,  MD;  fUght  obstructions  and 

safety.  2352-2353 
Arkansas  Post  National  Memorial,  AR,  2353 
Fort  Davis  National  Historic  Site,  TX,  2353-2354 
Great  Sand  Dimes  National  Monument  and  Preserve,  CO, 

2354-2355 
Wupatki  and  Sunset  Crater  Volcano  National  ♦ 

Monuments,  AZ,  2355 
Environmental  statements;  notice  of  intent: 

North  Cascades  National  Park  Service  Complex,  WA, 

2355-2356 
Santa  Monica  Mountains  National  Recreation  Area,  CA, 
2356-2357 
Meetings: 

Boston  Harbor  Islands  Advisory  Council,  2357-2358 
Cape  Cod  National  Seashore  Advisory  Commission,  2358 
Chalmette  Battlefield  Task  Force  Committee,  2358-2359 
Chesapeake  and  Ohio  Canal  National  Historical  Park 
Advisory  Commission,  2359 
National  Register  of  Historic  Places: 
Pending  nominations,  2359-2361 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Nuclear  Management  Co.,  LLC,  2369 


Personnel  IManagement  Office 

RULES 

Retirement: 
Retirement  coverage  and  service  credit  elections  for 

current  and  former  nonappropriated  fund  employees, 
2175^2182 
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Postal  Rate  Commission 

PROPOSED  RULES 
Practice  and  procedure: 
Postal  Service  data  submissions;  periodic  reporting  rules; 
update,  2272-2275 

Public  Healtti  Service 

See  Food  and  Drug  Administration 
See  Health  Resoiurces  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 

Exemption  applications — 
Evergreen  Ventures  LLC  et  al.,  2371-2376 
Robertson  Stephens,  Inc.,  et  al.,  2376-2378 
Meetings;  Sunshine  Act,  2378 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange  LLC,  2378-2379 

Chicago  Stock  Exchange,  Lie,  2380-2381 

National  Association  of  Secm-ities  Dealers^  Inc.,  2382- 
2383 
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Rules  and  Regulations 


Federal  Register 

Vol.  68,  No.  11 

Thursday,  January  16,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  clocunr>ents  having  general 
appicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code. of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soW  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831,  837, 842,  843,  844, 
and  847 

RIN  3206-AJ72 

Retirement  Coverage  and  Service 
Credit  Elections  Available  to  Current 
and  Former  Nonappropriated  Fund 
Employees 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule. 

SUMMARY:  The  Office  of  Personnel 
"Management  (OPM)  is  issuing  interim 
regulations  to  implement  the  civilian 
retirement  provisions  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2002.  These  regulations  establish 
procedures  whereby  Federal  employees 
may  elect  to  use  service  they  performed 
for  a  Nonappropriated  Fund 
Instrumentality  (NAFI)  of  the 
Department  of  Defense  or  Coast  Guard 
to  qualify  for  an  immediate  retirement . 
under  the  Civil  Service  Retirement 
System  (CSRS)  or  the  Federal 
Employees  Retirement  System' (FERS). 
These  regulations  also  establish  the 
methodology  for  computing  the  CSRS  or 
FERS  annuity  when  employees  elect  to 
use  NAFI  service  to  qualify  for 
immediate  CSRS  or  FERS  retirement. 
DATES:  Interim  rules  effective  December 
28,  2001,  comments  must  be  received  on 
or  before  March  17,  2003. 
ADDRESSES:  Send  or  deliver  comments 
to  Mary  Ellen  Wilson,  Chief,  Retirement 
Policy  Center;  Retirement  and  Insurance 
Service;  Office  of  Personnel 
Management;  1900  E  Street  NW., 
Washington  DC  20415-3200,  FAX  (202) 
606-0990,  or  e-mail  them  to 
comhox@opm  .gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Giuseppe,  (202)  606-0299. 


SUPPLEMENTARY  INFORMATKM: 
1.  Overview 

The  President  signed  into  law  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2002,  Public  Law  107-107, 
on  December  28,  2001.  Sections  1131 
and  1132  of  that  law  amend  existing 
provisions  of  the  Civil  Service 
Retirement  System  (CSRS)  and  the 
Federal  Employees  Retirement  System 
(FERS)  relating  to  service  with  a 
Department  of  Defense  (DoD)  or  Coast 
Guard  Nonappropriated  Fund 
Instnmientality  (NAFI).  Section  1131 
amends  rules  relating  to  portability  of 
retirement  coverage  when  employees 
move  firom  NAFI  positions  to  civil 
service  positions  and  vice  versa.  Section 
1132  amends  rules  relating  to  service 
credit  for  NAFI  service  under  CSRS  and 
FERS. 

These  interim  regulations  amend 
current  regulations  that  define  a 
qualifying  move  from  DoD  or  Coast 
Guard  NAFI  positions  to  civil  service 
positions  and  vice  versa.  In  addition, 
these  interim  regulations  add  two 
subparts  to  5  CFR  part  847.  Subpart  H 
describes  how  employees  may  elect  to 
credit  NAFI  service  to  qualify  for 
immediate  CSRS  or  FERS  retirement. 
Subpart  I  describes  how  such  an 
election  will  affect  the  computation  of 
the  CSRS  or  FERS  annuity  benefit. 

A  qualifying  move  from  a  DoD  or 
Coast  Guard  NAFI  position  to  a  civil 
service  position  allows  an  employee  to 
elect  to  continue  NAFI  retirement 
coverage  in  the  civil  service  position. 
Similarly,  a  qualifying  move  fi-om  a  civil 
service  position  to  a  DoD  or  Coast  Guard 
NAFI  position  allows  an  employee  to 
elect  to  continue  civil  service  retirement 
coverage  in  the  NAFI  position.  As 
originally  defined,  for  a  move  to  be 
considered  qualifying,  among  other 
requirements,  employees  had  to  be 
vested  in  the  retirement  plan  of  the 
position  they  were  leaving.  Section  1131 
of  Public  Law  107-107  eliminates  that 
vesting  requirement  for  moves  that 
occur  on  or  after  December  28,  2001. 

Section  1132  ofPublic  Law  107-107 
allows  CSRS  and  FERS  employees  to 
use  NAFI  service  to  qualify  for 
immediate  retirement.  However, 
crediting  NAFI  service  under  Public 
Law  107-107  wrill  not  result  in  higher 
annuity  benefits.  The  annuities  of 
employees  electing  to  use  NAFI  service 


to  qualify  for  immediate  retirement 
must  be  reduced  to  ensure  that  there 
will  be  no  long-term  cost  to  the 
Retirement  Fund.  The  annuities  payable 
after  this  reduction  will  be  actuarially 
equivalent  to  the  present  value  of  the 
deferred  annuities  employees  would 
receive  if  they  simply  left  Government 
service  and  didn't  use  the  NAFI  time  to 
qualify  for  an  immediate  retirement. 

Section  1132  has  no  effect  on 
previous  laws  that  allow  credit  for 
certain  NAFI  service.  Public  Law  104- 
106,  approved  February  10, 1996, 
allowed  certain  FERS  employees  to  elect 
retirement  credit  for  their  NAFI  service. 
Public  Law  99-638,  enacted  on 
November  10, 1986,  allowed  CSRS 
employees  to  credit  certain  NAFI 
service  performed  between  June  19, 
1952,  and  December  31, 1965.  NAFI 
service  creditable  under  either  of  those 
laws  remains  creditable  under  the 
provisions  of  those  laws. 

2.  Qualifying  Moves 

We  have  amended  5  CFR  847.202  to 
reflect  the  new  definition  of  a  qualifying 
move.  An  employment  move  on  or  after 
December  28,  2001,  fi-om  a  covered 
NAFI  position  to  a  covered  civil  service 
position  is  a  qualifying  move  allowing 
the  employee  to  elect  to  continue  the 
NAFI  retirement  coverage  if:   ^ 

•  The  employee  has  not  had  a  prior 
opportunity  to  elect  to  continue  NAFI  '~~ 
retirement  coverage; 

•  The  employee  has  moved  from  a 
covered  NAFI  position  within  DoD  or 
the  Coast  Guard  to  any  covered  civil 
service  position;  and 

•  The  employee  has  moved  to  the 
covered  civil  service  position  not  more 
than  1  year  after  separating  from  the 
covered  NAFI  position. 

Likewise,  an  employment  move  on  or 
after  December  2ft,  2001,  from  a  covered 
civil  service  position  to  a  covered  NAFI 
position  is  a  qualifying  move  allowing 
the  employee  to  elect  to  continue  CSRS, 
CSRS  Offset,  or  FERS  retirement 
coverage  if: 

•  The  employee  has  not  had  a  prior 
opportunity  to  elect  to  continue  CSRS, 
CSRS  Offset,  or  FERS  retirement; 

•  The  employee  has  moved  bom  any 
covered  civil  service  position  to  a 
covered  NAFI  position  within  DoD  or 
the  Coast  Guard;  and 

•  The  employee  has  moved  to  the 
covered  NAFI  position  not  more  than  1 
year  after  separating  horn  the  covered 
civil  service  position. 
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3.  Electing  NAFI  Credit  for  Retirement 
Eligibility 

A  new  subpart  H  in  5  CFR  part  847 
outlines  the  rules  relating  to  electing 
NAFI  credit  to  qualify  for  immediate 
CSRS  or  FERS  retirement. 

CSRS  or  FERS  employees  leaving 
Federal  service  on  or  after  December  28, 
2001,  who  have  DoD  or  Coast  Guard 
NAFI  service  not  otherwise  creditable 
under  CSRS  or  FERS,  may  use  that 
service  to  qualify  for  immediate 
retirement.  To  be  able  to  use  their  NAFI 
service  in  this  way,  employees  must 
already  be  eligible  for  CSRS  or  FERS 
deferred  retirement  benefits  based  on 
their  non-NAFI  service.  Employees 
already  eligible  for  immediate 
retirement  benefits  based  on  their  non- 
NAFI  service  cannot  make  an  election 
under  5  CFR  part  847.  subpart  H,  to 
credit  their  NAFI  service  for  CSRS  or 
FERS  retirement  purposes. 

Employees  may  elect  to  credit  any 
service  they  performed  as  an  employee 
paid  from  nonappropriated  funds  of  an 
instrumentality  of  DoD  or  Coast  Guard. 
This  includes  NAFI  service  that  was 
covered  by  an  NAFI  retirement  plan  as 
well  as  NAFI  service  that  was  not 
covered  by  an  NAFI  plan.  FERS 
employees  may  even  elect  to  credit 
NAFI  service  performed  after  1988. 
Employees  cannot  pay  CSRS  or  FERS 
deposits  to  cover  the  NAFI  service,  and 
NAFI  retirement  deductions  withheld 
for  any  of  the  NAFI  service  cannot  be 
transferred  to  the  CSRS  or  FERS 
retirement  fund. 

There  is  one  limitation  affecting 
elections  to  credit  NAFI  service  to 
qualify  for  immediate  CSRS  or  FERS 
retirement.  NAFI  service  used  to  qualify 
for  CSRS  or  FERS  inunediate  retirement 
cannot  also  be  used  under  an  NAFI 
retirement  system  for  any  purpose. 

Employees  must  elect  complete 
periods  of  service  with  an  NAFI 
employer.  For  example,  a  CSRS 
employee  who  worked  6  years  under  a 
covered  appointment  for  a  DoD  NAFI 
must  elect  to  credit  the  entire  6  years 
even  if  the  employee  only  needs  2  years 
of  service  to  qualify  for  an  immediate 
CSRS  retirement. 

A  complete  period  of  service  with  an 
NAFI  employer  is  the  period  fi-om  the 
date  of  appointment  to  the  date  of 
separation.  If  an  eiAployee  moves 
directly  fi'om  an  NAJFI  appointment 
excluded  from  NAFI  retirement 
coverage  to  an  appointment  subject  to 
NAFI  retirement  coverage  with  the  same 
NAFI  employer,  the  move  fi'om  non- 
covered  employment  to  covered 
employment  is  considered  to  be  a 
separation.  For  example,  a  CSRS 
employee  needs  2  years  of  service  to 


qualify  for  an  immediate  CSRS 
retirement.  The  employee  has  6 
consecutive  years  of  NAFI  service — 2 
years  imder  an  appointment  excluded 
from  NAFI  retirement  coverage  and  4 
years  under  an  appointment  covered  by 
an  NAFI  retirement  plan.  The  2  years  of 
NAFI  service  not  subject  to  NAFI 
retirement  coverage  is  considered  a 
complete  period  of  service,  and  the 
employee  may  elect  to  credit  only  that 
2  years  of  NAFI  service  for  CSRS 
retirement  purposes. 

Employees  wanting  to  elect  to  credit 
NAFI  service  to  qualify  for  immediate 
CSRS  or  FERS  retirement  must  do  so 
when  they  retire.  They  need  to  submit 
their  election,  on  a  form  specified  by 
0PM,  to  their  employing  agency  before 
their  actual  retirement  date.  They  must 
also  notify  the  appropriate  NAFI 
retirement  plan  of  their  election  and 
obtain  verification  of  their  NAFI 
employment  from  the  NAFI  retirement 
system. 

4.  Computing  the  Annuity  When  NAFI 
Service  Is  Used  for  Retirement 
Eligibility 

A  new  subpart  I  in  5  CFR  part  847 
outlines  the  rules  OPM  will  use  to 
compute  the  annuity  of  employees  who 
elect  to  use  NAFI  service  to  qualify  for 
immediate  CSRS  or  FERS  retirement. 

Electing  to  credit  NAFI  service  to 
qualify  for  immediate  CSRS  or  FERS 
retirement  will  not  increase  the  amount 
of  the  annuity.  The  amount  of  annuity 
including  NAFI  service  must  be  reduced 
by  the  amount  necessary  to  ensure  that 
the  present  value  of  the  annuity  payable 
to  the  employee  is  actuarially  equivalent 
to  the  present  value  of  the  deferred 
annuity  that  would  be  payable  to  the 
employee  assuming  the  employee: 

•  Separated  from  service  on  the 
actual  date  of  retirement;  and 

•  Elected  not  to  credit  the  NAFI 
service  to  qualify  for  immediate 
retirement. 

Present  value  is  a  financial  term.  As 
used  in  retirement,  present  value  is  the 
sum  of  money  required  at  the  present 
time  to  fund  a  future  stream  of 
payments.  It  is  computed  using  an 
actuarial  model  that  incorporates 
appropriate  assumptions  as  to  inflation 
and  interest  rates. 

To  ensure  that  the  present  value  of  the 
immediate  annuity  with  credit  for  NAFI 
service  equals  the  present  value  of  the 
deferred  annuity  without  credit  for 
NAFI  service,  the  gross  monthly  rate  of 
the  immediate  annuity  must  be  reduced 
by  an  amount  derived  using  the 
following  formula: 

(the  present  value  of  the  immediate  annuity 
minus  the  present  value  of  the  deferred 
annuity)  divided  by  the  present  value 


factor  corresponding  to  the  employee's 
age  at  retirement. 

The  present  value  of  an  immediate 
annuity  is  the  sum  of  money  required  at 
the  commencing  date  of  the  annuity  to 
fund  the  annuity.  It  is  calculated  by 
multiplying  the  monthly  rate  of  annuity 
by  the  present  value  factor 
corresponding  to  the  employee's  age  as 
of  the  commencing  date  of  the  annuity. 
A  present  value  factor  is  a  factor 
calculated  by  OPM's  actuary  using 
generally  accepted  actuarial  standards 
and  on  die  basis  of  assumptions  used  by 
the  Board  of  Actuaries  of  the  Civil 
Service  Retirement  System. 

The  present  value  of  a  deferred 
annuity  is  the  sum  of  money  required  at 
the  conunencing  date  of  the  immediate 
annuity  to  fund  the  future  deferred 
annuity.  It  is  calculated  by  multiplying 
the  monthly  rate  of  the  deferred  annuity 
by  the  present  value  factor 
corresponding  to  the  employee's  age  as 
of  the  commencing  date  of  the  deferred 
aiuiuity,  and  then  multiplying  the  result 
by  a  discount  factor.  The  discoimt  factor 
is  a  factor  derived  from  the  assumed  rate 
of  investment  return  earned  by  the  Civil 
Service  Retirement  and  Disability  Fimd, 
and  the  amount  of  time  between  the 
commencing  dates  of  the  immediate  and 
deferred  annuities. 

(Ciurently,  the  rate  of  investment 
return  on  the  Civil  Service  Retirement 
and  Disability  Fund  is  7  percent. 
However,  on  May  9,  2002,  OPM 
published  a  notice  in  the  Federal 
Register  announcing  a  change  in  the 
FERS  normal  cost  percentages.  In  that 
notice,  OPM  also  announced  that  the 
rate  of  investment  return  on  the  Civil  ' 
Service  Retfrement  and  Disability  Fimd 
will  change  to  6.75  percent  beginning 
October  1,  2002.) 

The  gross  monthly  rates  of  annuify 
used  in  the  present  value  calculations 
are  computed  imder  the  appropriate 
annuity  formula  applying  the  proper 
reductions  for  age,  siuvivor  elections, 
unpaid  deposits  and  redeposits,  and 
alternative  annuity  elections.  In 
computing  the  gross  monthly  rate  of  the 
deferred  annuity,  interest  on  any 
deposit  or  redeposit  balances  does  not 
accrue  beyond  the  commencing  date  of 
the  immediate  annuity.  In  addition,  the 
present  value  factors  used  in  the 
reductions  for  impaid  redeposit  and 
alternative  annuity  election  correspond 
to  the  employee's  age  as  of  the 
commencing  date  of  the  deferred 
annuity. 

If  a  FERS  employee  has  at  least  10 
years  of  creditable  (non-NAFI)  service, 
the  gross  monthly  rate  of  the  deferred 
annuity  is  computed  as  of  the  first  day 
of  the  month  after  the  employee  reaches 
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the  minimum  retirement  age.  Using  that 
commencing  date  for  the  deferred 
annuity  maximizes  the  present  value  of 
the  deferred  annuity. 

5.  FERS  Annuity  Supplement 

An  FERS  annuity  supplement  is  not 
payable  to  FERS  employees  who  elect  to 
use  NAFI  service  to  qualify  for  an 
immediate  FERS  retirement. 

6.  Reemployment 

If  a  retiree  who  elected  to  credit  NAFI 
service  to  qualify  for  an  immediate 
retirement  returns  to  work  for  the 
Government,  the  following  rules  will 
apply  to  any  benefit  earned  as  the  result 
of  the  reemployment. 

•  If  the  retiree  qualifies  for  a 
supplemental  annuity  under  5  CFR  part 
837,  the  supplemental  annuity  will  not 
be  subject  to  the  reduction  outlined  in 

5  CFR  part  847,  subpart  I. 

•  If  me  retiree  qualifies  for  a 
redetermined  annuity  under  5  CFR  part 
837,  the  redetermined  annuity  will  be 
computed  with  the  reduction  outlined 
in  5  CFR  part  847,  subpart  I,  if  the 
retiree  needs  to  credit  NAFI  service  to 
qualify  for  the  redetermined  annuity. 
The  reduction  under  5  CFR  part  847, 
subpart  I,  will  be  recomputed  based  on 
the  retiree's  age  as  of  the  commencing 
date  of  the  redetermined  aimuity.  The 
retiree  does  not  need  to  make  a  new 
election  to  credit  NAFI  service  under  5 
CFR  part  847,  subpart  H.  The  original 
election  will  remain  in  effect. 

•  If  the  retiree  qualifies  for  a 
redetermined  annuity  imder  5  CFR  part 
837,  the  redetermined  aimuity  will  not 
be  subject  to  the  reduction  outlined  in 
5  CFR  part  847,  subpart  I,  if  the  retiree 
qualifies  for  the  redetermined  annuity 
without  crediting  the  NAFI  service.  If 
the  retiree  elects  the  redetermined 
cumuity,  the  election  the  retiree  made  to 
credit  the  NAFI  service  under  5  CFR 
part  847,  subpart  H,  when  the  retiree 
originally  retired  will  not  remain  in 
effect. 

•  If  the  retiree's  annuify  terminated 
upon  reemployment,  and  if  the  retiree 
qualifies  for  a  new  immediate  aimuity 
when  the  reemployment  ends,  the  new 
annuity  will  be  computed  with  the 
reduction  outlined  in  5  CFR  part  847, 
subpart  I,  if  the  retiree  needsto  credit 
NAFI  service  to  qualify  for  the  new 
annuity.  The  retiree  must  submit  a  new 
election  to  credit  the  NAFI  service  in 
accordance  with  5  CFR  part  847,  subpart 

H. 

•  If  the  retiree's  annuity  terminated 
upon  reemployment,  and  if  the  retiree 
qualifies  for  a  new  immediate  annuity 
when  the  reemployment  ends,  the  new 
annuity  will  not  be  subject  to  the 
reduction  outlined  in  5  CFR  part  847, 


subpart  I,  if  the  retiree  qualifies  for  the 
new  annuity  without  crediting  the  NAFI 
service.  The  election  the  retiree  made  to 
credit  the  NAFI  service  under  5  CFR 
part  847,  subpart  H,  when  the  retiree 
originally  retired  will  not  remain  in 
effect. 

•  If  the  retiree's  annuify  terminated 
upon  reemployment,  and  if  the  retiree 
qualifies  for  a  deferred  annuity,  but  not 
a  new  immediate  annuify  when  the 
reemployment  ends,  the  deferred 
annuify  will  not  be  subject  to  the 
reduction  outlined  in  5  CFR  part  847, 
subpart  I.  The  election  the  retiree  made 
to  credit  the  NAFI  service  under  5  CFR 
part  847,  subpart  H,  when  the  retiree 
originally  retired,  will  not  remain  in 
effect. 

•  If  the  retiree's  annuity  terminated 
upon  reemployment,  and  if  the  retiree 
does  not  qualify  for  either  a  new 
immediate  annuity  or  a  deferred  annuity 
when  the  reemployment  ends,  the  old 
annuity  will  be  reinstated.  The  retiree 
does  not  need  to  make  a  new  election 

to  credit  NAFI  service  under  5  CFR  part 
847,  subpart  H.  The  original  election 
will  remain  in  effect. 

7.  Survivor  Annuify  Rate 

The  amount  of  the  survivor  annuify 
provided  by  a  retiring  employee  who 
elects  to  credit  NAFI  service  imder  5 
CFR  part  847,  subpart  H,  to  qualify  for 
immediate  CSRS  or  FERS  retirement  is 
also  subject  to  reduction.  The  reduction 
is  computed  in  the  same  way  that  the 
reduction  to  the  employee's  annuity  rate 
is  computed.  The  present  value  of  the 
initial  survivor  rate  generated  by  the 
immediate  annuify  computation  (with 
credit  for  NAFI  service)  equals  the 
initial  survivor  rate  multiplied  by  the 
present  value  factor  corresponding  to 
the  employee's  age  as  of  the 
commencing  date  of  the  immediate 
annuify.  The  present  value  of  the  initial 
survivor  rate  generated  by  the  deferred 
annuify  computation  (without  credit  for 
NAFI  service)  equals  the  initial  survivor 
rate  multiplied  by  the  present  value 
factor  corresponding  to  the  employee's 
age  as  of  the  deferred  annuify  date, 
multiplied  by  the  discount  factor 
corresponding  to  the  amount  of  time   . 
between  the  immediate  annuity 
commencing  date  and  the  deferred 
annuity  date.  The  difference  between 
the  two  present  values  is  then  divided 
by  the  present  value  factor 
corresponding  to  the  employee's  age  as 
of  the  immediate  annuity  commencing 
date.  The  result,  rounded  up  to  the 
higher  dollar,  equals  the  reduction  that 
applies  to  the  initial  survivor  rate 
generated  by  the  immediate  annuity 
computation. 


Waiver  of  Notice  of  Proposed 
Rulemaking 

Under  section  553(b)(3)(B)  and  (d)(3) 
of  title  5,  United  States  Code.  I  find  that 
good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking 
and  to  make  these  rules  effective  in  less 
than  30  days.  The  regulations  are 
effective  December  28,  2001,  the  date 
the  President  signed  the  statute.  The 
statute  requires  OPM  to  establish  by 
regulation  the  procedure  for  computing 
an  annuity  when  NAFI  service  is  used 
to  qualify  for  an  immediate  retirement. 
Delaying  implementation  of  these       ^ 
regulations  would  unnecessarily  delay    ■  - 
the  availabilify  of  the  benefits  of  the 
new  law. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  certain  Federal 
employees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  1 2866. 

Lists  of  Subiects  in  5  CFR  Parts  831, 
837,  842,  843,  844,  and  847 

Administrative  practice  and 
procedure.  Air  traffic  controllers. 
Alimony,  Claims,  Disability  benefits, 
Firefighters,  Government  employees, 
Income  taxes.  Intergovernmental 
relations,  Law  enforcement  officers. 
Pensions,  Reporting  and  recordkeeping 
requirements,  Retirement. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
parts  831,  837,  842,  843,  844  and  847  as 
follows: 

PART  831— RETIREMENT 

1.  The  authorify  citation  for  part  831 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8347;  Sec.  831.102  also 
issued  under  5  U.S.C.  8334;  Sec.  831.106  also 
issued  under  5  U.S.C.  552a;  Sec.  831.108  also 
issued  under  5  U.S.C.  8336(d)(2);  Sec. 
831.114  also  issued  under  5  U.S.C.  8336(d)(2) 
and  section  7001  of  Pub.  L.  105-174,  112 
Stat.  58:  Sec.  831.201(b)(1)  also  issued  under 
5  U.S.C.  8347(g);  Sec.  831.201(b)(6)  also 
issued  under  5  U.S.C.  7701(b)(2);  Sec. 
831.201(g)  also  issued  under  sections 
11202(f).  11232(e),  and  11246(b)  of  Pub.  L. 
105-33,  111  Stat.  251;  Sec.  831.201(g)  also 
issued  under  sections  7(b)  and  7(e)  of  Pub. 
L.  105-274,  112  Stat.  2419;  Sec.  831.201(i) 
also  issued  under  sections  3  and  7(c)  of  Pub. 
L.  105-274,  112  Stat.  2419;  Sec.  831.204  also 
issued  under  section  102(e)  of  Pub.  L.  104- 
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8,  109  Stat.  102,  as  amended  by  section  153 
of  Pub.  L.  104-134,  110  Stat.  1321;  Sec. 
831.205  also  issued  under  section  2207  of 
Pub.  L.  106-265,  114  Stat.  784;  Sec.  831.301 
also  issued  under  section  2203  of  Pub.  L. 
106-265,  114  Stat.  780;  Sec.  831.303  also 
issued  under  5  U.S.C.  8334(d)(2)  and  section 
2203  of  Pub.  L.  106-235,  114  Stat.  780;  Sec. 
831.502  also  issued  under  5  U.S.C.  8337;  Sec. 
831.502  also  issued  under  section  1(3),  E.O. 
11228.  3  CFR  1964-1965  Comp.  p.  317;  Sec. 
831.663  also  issued  under  5  U.S.C.  8339(j) 
and  (k)(2);  Sees.  831.663  and  831.664  also 
issued  under  section  11004  (c)(2)  of  Pub.  L. 
103-66, 107  Stat.  412;  Sec.  831.682  also 
issued  under  section  201(d)  of  Pub.  L.  99- 
251, 100  Stat.  23;  Sec.  831.^12  also  issued 
under  section  636  of  H.R.  5658,  incorporated 
by  reference  in  Pub.  L.  106-554, 114  Stat. 
2763,  and  published  as  Appendix  C  to  Pub. 
L.  106-554  at  114  Stat.  2763A-125;  subpart 
V  also  issued  under  5  U.S.C.  8343a  and. 
section  6001  of  Pub.  L.  100-203,  101  Stat. 
1330-275;  Sec.  831.2203  also  issued  under 
section  7001(a)(4)  of  Pub.  L.  101-508, 104 
Stat.  1388-328. 

Subpart  C — Credit  for  Service 

2.  In  §831.305,  paragraph  (d)  is  added 
to  read  as  follows: 

§  831 .305    Service  with  a  nonappropriated 
fund  instrumentality  after  June  18, 1952,  but 
t>efore  January  1, 1966. 

*         *         *         *         *      ♦ 

(d)  Crediting  other  service  in  a 
nonappropriated  fund  instrumentality. 
Service  not  creditable  under  this  section 
may  become  creditable  for  retirement 
eligibility  purposes  under  the 
provisions  outlined  in  5  CFR  part  847, 
subpart  H. 

Subpart  G — Computation  of  Annuities 

3.  Section  831.704  is  revised  to  read 
as  follows: 

§  831 .704    Annuities  including  credit  for 
service  with  a  nonappropriated  fund 
instrumentality. 

(a)  An  annuity  that  includes  credit  for 
service  with  a  nonappropriated  fund 
instrumentality  performed  after 
December  31,  1965,  based  on  an  election 
under  5  CFR  part  847,  subpart  D,  is 
computed  under  5  CFR  part  847, 
subpart  F. 

(b)  An  annuity  that  includes  credit  for 
service  with  a  nonappropriated  fund 
instrumentality  based  on  an  election 
imder  5  CFR  part  847,  subpart  H,  is 
computed  under  5  CFR  part  847, 
subpart  I. 

PART  837— REEMPLOYIMENT  OF 
ANNUITANTS 

4.  The  authority  citation  for  part  837 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8337,  8344,  8347,  8455, 
8456.  8461,  and  8468  and  section  302  of  Pub. 
L.  99-335,  )une  6.  1986.  as  amended. 


Subpart  E — Retirement  Benefits  on 
Separation 

5.  Section  837.506  is  revised  to  read 
as  follows: 

§  837.506    Computation  of  redetermined 
annuity  for  former  employees  of 
nonappropriated  fund  instrumentalities. 

(a)  The  redetermined  annuity  of  a 
former  employee  of  a  nonappropriated 
fund  instrumentality  who  elected  CSRS 
or  FERS  coverage  under  5  CFR  part  847, 
subpart  D,  is  recomputed  imder  5  CFR 
part  847,  subpart  F. 

(b)  The  redetermined  annuity  of  a 
former  employee  of  a  nonappropriated 
fund  instnunentaiity  who  elected  CSRS 
or  FERS  retirement  credit  under  5  CFR 
part  847,  subpart  H,  is  recomputed 
under  5  CFR  part  847,  subpart  I. 

PART  842— FEDERAL  EMPLOYEES 
RETIREIMENT  SYSTEIM— BASIC 
ANNUITY 

6.  The  authority  citation  for  part  842 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461(g);  Sees.  842.104 
and  842.106  also  issued  under  5  U.S.C. 
8461(n);  Sec.  842.104  also  issued  under 
sections  3  and  7(c)  of  Pub.  L.  105-274.  112 
Stat.  2419;  Sec.  842.105  also  issued  under  5 
U.S.C.  8402(c)(1)  and  7701(b)(2);  Sec. 
842.106  also  issued  under  section  102(e)  of 
Pub.  L  104-8,  109  Stat.  102,  as  amended  by 
section  153  of  Pub.  L.  104-134,  110  Stat. 
1321;  Sec.  842.107  also  issued  under  sections 
11202(f],  11232(e),  and  11246(b)  of  Pub.  L. 
105-33,  111  Stat.  251;  Sec.  842.107  also 
issued  under  section  7(b)  of  Pub.  L.  105-274, 
112  Stat.  2419;  Sec.  842.108  also  issued 
under  section  7(e)  of  Pub.  L.  105-274, 112 
Stat.  2419;  Sec.  842.213  also  issued  under  5 
U.S.C.  8414(b)(lMB)  and  section  7001  of  Pub. 
L.  105-174,  112  Stat.  58,  as  amended  by 
section  651  of  Pub.  L.  106-58,  113  Stat.  430; 
Sees.  842.604  and  842.611  also  issued  under 
5  U.S.C.  8417;  See.  842.607  also  issued  under 
5  U.S.C.  8416  and  8417;  Sec.  842.614  also 
issued  under  5  U.S.C.  8419;  Sec.  842.615  also 
issued  under  5  U.S.C.  8418;  Sec.  842.703  also 
issued  under  section  7001(a)(4)  of  Pub.  L. 
101-508.  104  Stat.  1388;  Sec.  842.707  also 
issued  under  section  6001  of  Pub.  L.  100- 
203,  101  Stat.  1300;  Sec.  842.708  also  issued 
under  section  4005  of  Pub.  L.  101-239,  103 
Stat.  2106  and  section  7001  of  Pub.  L.  101- 
508.  104  Stat.  1388;  subpart  H  also  issued 
under  5  U.S.C.  1104;  Sec.  842.810  also  issued 
under  section  636  of  H.R.  5658,  incorporated 
by  reference  in  Pub.  L.  106-554, 114  Stat. 
2763,  and  published  as  Appendix  C  to  Pub. 
L.  106-554  at  114  Stat.  2763A-125. 

Subpart  C — Credit  for  Service 

7.  In  §  842.304,  paragraph  (d)  is 
revised  to  read  as  follows: 

§842.304    Civilian  service. 

***** 

■(d)  Credit  for  service  performed  as  an 
employee  of  a  nonappropriated  fund 


instrumentality.  (1)  Credit  for  service 
with  a  nonappropriated  fund 
instnunentaiity  is  allowed  in 
accordance  with  an  election  under  5 
CFR  part  847,  subpart  D  or  H. 

(2)  Service  imder  FERS  for  which  the 
employee  withdrew  all  deductions  is 
creditable  in  accordance  with  an 
election  made  under  5  CFR  part  847, 
subpart  D. 

(3)  An  aimuity  that  includes  credit  for 
service  with  a  nonappropriated  fund 
instnunentaiity  under  5  CFR  part  847, 
subpart  D,  or  refunded  service  under 
paragraph  (d)(2)  of  this  section  is 
computed  under  5  CFR  part  847, 
subpart  F. 

(4)  An  annuity  that  includes  credit  for 
service  with  a  nonappropriated  fund 
instrumentality  under  5  CFR  part  847, 
subpart  H,  is  computed  under  5  CFR 
part  847,  subpart  I. 

PART  843— FEDERAL  EMPLOYEES  . 
RETIREMENT  SYSTEM— DEATH 
BENEFITS  AND  EMPLOYEE  REFUNDS 

8.  The  authority  citation  for  part  843 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461;  §§843.205, 
843.208,  and  843.209  also  issued  under  5 
U.S.C.  8424;  §843.309  also  issued  under  5 
U.S.C.  8442;  §843.406  also  issued  under  5 
U.S.C.  8441. 

Subpart  C— Current  and  Former 
Spouse  Benefits 

9.  Section  843.314  is  revised  to  read 
as  follows: 

§  843.314    Amount  of  survivor  annuity 
where  service  includes  credit  for  service 
with  a  nonappropriated  fund 
instrumentality. 

(a)  The  survivor  annuity  based  on 
service  that  includes  service  with  a 
nonappropriated  fund  instnunentaiity 
made  creditable  by  an  election  under  5 
CFR  part  847,  subpart  D,  is  computed 
imder  5  CFR  part  847,  subpart  F. 

(b)  The  survivor  annuity  based  on 
service  that  includes  service  with  a 
nonappropriated  fund  instrumentality 
made  creditable  by  an  election  under  5 
CFR  part  847,  subpart  H,  is  comiuited 
under  5  CFR  part  847,  subpart  I. 

PART  844— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— DISABIUTY 
RETIREMENT 

10.  The  authority  citation  for  part  844 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461;  §844.201  also 
issued  under  5  U.S.C.  1104. 

Subpart  A — General  Provisions 

11.  Section  844.106  is  revised  to  read 
as  follows: 
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§  844.1 06    Disability  annuities  which 
Include  credit  for  service  with  a 
nonappropriated  fund  instrumentality. 

A  disability  annuity  that  includes 
credit  for  service  with  a 
nonappropriated  hmd  instrumentality 
performed  after  December  31, 1965, 
based  on  an  election  imder  5  CFR  part 
847,  subpart  D,  is  computed  under  5 
CFR  part  847,  subpart  F. 

PART  847— ELECTIONS  OF 
RETIREMENT  COVERAGE  BY 
CURRENT  AND  FORMER  EMPLOYEES 
OF  NONAPPROPRIATED  FUND 
INSTRUMENTALITIES 

12.  The  authority  citation  for  part  847 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8332(b)(17)  and 
8411(b)(6)  and  sections  1131  and  1132  of 
Pub.  L.  107-107,  December  28,  2001.  115  Stat 
1242;  5  U.S.C.  8347(a)  and  8461(g)  and 
section  1043(b)  of  Pub.  L.  104-106,  Div.  A, 
Title  X,  Feb.lO,  1996,  110  Stat.  434.  Subpart 
B  also  issued  under  5  U.S.C.  8347(q)  and 
8461(n). 

Subpart  A — General  Provisions 

13.  In  §847.101,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  847.1 01    Purpose  and  scope. 

(a)  This  part  contains  the  regulations 
issued  by  the  Office  of  Personnel 
Management  (OPM)  to  implement  the 
statutory  election  rights  of  certain 
current  and  former  NAFI  employees 
under  the  Portability  of  Benefits  for 
Nonappropriated  Fund  Employees  Act 
of  1990,  section  1043  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1996,  and  sections  1131  and  1132 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  2002. 

14.-15.  In  §847.102,  new  paragraphs 
(a)(8)  and  (a)(9)  are  added  and 
paragraph  (c)(4)  is  revised  to  read  as 
follows: 

§847.102    Regulatory  structure. 

(a)  *  *  * 

(B)  Subpart  H  of  this  part  contains 
information  about  elections  to  credit 
NAFI  service  to  qualify  for  immediate 
retirement  imder  section  1132  of  Public 
Law  107-107,  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002. 

(9)  Subpart  I  of  this  part  contains 
information  about  how  benefits  are 
computed  when  employees  elect  to 
credit  NAFI  service  to  qualify  for 
immediate  retirement  under  section 
1132  of  Public  Law  107-107,  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2002. 


(0 


(4)  Part  870  of  this  chapter  contains 
information  about  the  Federal 
Employees'  Group  Life  Insvuance 
Program. 

*        *      *  *        *        *     ' 

16.  In  §847.103,  paragraph  (b),  the 
definition  of  Deficiency  is  revised  to 
read  as  follows: 

§847.103    Definitions. 

***** 

(b)  *  *  * 

Deficiency  means  the  remainder  of  the 
actuarial  present  value  of  crediting 
NAFI  service,  after  subtracting  the 
amount  credited  to  the  employee  from 
a  transfer  to  the  Fund  under  subpart  E 
of  this  part,  and  earnings  under 
§  847.507  on  the  transferred  amount. 
***** 

17.  hi  §847.104,  paragraph  (c)  is 
added  to  read  as  follows: 

§847.104    OPM  responsibilities. 

***** 

(c)  OPM  will  determine  if  an 
employee  who  wishes  to  make  an 
election  imder  5  CFR  part  847,  subpart 
H,  is  eligible  to  make  such  an  election, 
and  OPM's  determination  is  subject  to 
reconsideration  under  5  CFR  part  831, 
subpart  A,  or  5  CFR  part  841,  subpart  C. 

18.  Section  847.105  is  revised  to  read 
as  follows: 

§847.105    Agency  responsibilities. 

(a)  Each  agency  is  responsible  for 
notifying  its  employees  of  the 
opportimity  to  make  an  election  under 
this  part  and  for  determining  if  an 
employee  who  wishes  to  make  an 
election  imder  subparts  B  and  D  of  this 
part  is  qualified  to  do  so,  and  for 
counseling  employees  in  accordance 
with  guidance  issued  by  OPM. 

(b)  If  an  agency  determines  that  an 
employee  is  not  eligible  to  make  an 
election  under  subparts  B  and  D  of  this 
part,  the  agency  shall  issue  a  final 
decision  to  the  employee  that  meets  the 
requirements  of  §  847.106,  including 
notice  of  the  right  to  appeal  under 
§847.107. 

19.  In  §847.106,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  847.1 06    Agency  decision  concerning 
eligibility. 

(a)  If  the  agency  determines  that  the 
employee  is  not  eligible  to  make  an 
election  imder  subpart  B  or  D  of  this 
part,  it  must  issue  a  final  decision  to  the 
employee. 
***** 

20.  In  §847.107,  paragraph  (b)  is 
revised  to  read  as  follows: 

§847.107    Appeals  to  MSPB. 

•         •         *         *         * 


(b)  Paragraph  (a)  of  this  section  is  the 
exclusive  remedy  for  review  of  agency 
decisions  concerning  eligibility  to  make 
an  election  under  subparts  B  and  D  of 
this  part.  An  agency  decision  must  not 
allow  review  under  any  employee 
grievance  procediu^s,  including  those 
established  by  5  UiS.C.  chapter  71,  and 
5  CFR  part  771. 

Subpart  B — Election  To  Continue 
Retirement  Coverage  After  a  Qualifying 
Move 

21.  Section  847.202  is  revised  to  read 
as  follows: 

§  847.202    Definition  of  qualifying  move. 

(a)  A  qualifying  move  occurring  on  or 
after  December  28,  2001.  that  would 
allow  an  opportimity  to  elect  to 
continue  retirement  coverage  under 
CSRS  and  FERS  must  meet  all  of  the 
following  criteria: 

(1)  The  employee  must  not  have  had  ■ 
a  prior  opportunity  to  elect  to  continue 
CSRS  or  reRS  retirement  coverage. 

(2)  The  employee  must  have  moved 
from  a  position  covered  by  CSRS  or 
FERS  to  a  retirement-covered  position 
in  an  NAFI,  and 

(3)  The  employee  must  begin 
employment  in  a  retirement-covered 
position  in  an  NAFI  no  later  than  1  year 
after  separation  from  CSRS-  or  FERS- 
covered  employment. 

(b)  A  qualifying  move  occurring  on  or 
after  December  28,  2001,  that  would 
allow  an  opportimity  to  elect  to 
continue  retirement  coverage  under  an 
NAFI  retirement  system  must  meet  all 
the  following  criteria: 

(1)  The  employee  must  not  have  had 
a  prior  opportunity  to  elect  to  continue 
NAFI  retirement  system  coverage; 

(2)  The  employee  must  have  moved 
from  an  NAFI  to  a  civil  service  position 
subject  to  CSRS  or  FERS  coverage;  and 

(3)  The  employee  must  be  appointed 
to  a  CSRS-  or  FERS-covered  position  no 
later  than  1  year  after  separation  from 
retirement-covered  NAFI  employment. 

(c)  A  qualifying  move  occurring  on  or 
after  August  10,  1996,  and  before 
December  28,  2001,  that  would  allow  an 
opportunity  to  elect  to  continue 
retirement  coverage  under  CSRS  and 
FERS  must  meet  all  the  following 
criteria: 

(1)  The  employee  must  not  have  had 
a  prior  opportunity  to  elect  to  continue 
CSRS  or  FERS  retirement  coverage; 

(2)  The  employee  must  have  been 
vested  in  CSRS  or  FERS  prior  to  the 
move  to  an  NAFI; 

(3J  The  employee  must  have  moved 
from  a  position  covered  by  CSRS  or 
FERS  to  a  retirement-covered  position 
in  an  NAFI;  and 
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(4)  The  employee  must  begin 
employment  in  a  retirement-covered 
position  in  an  NAFI  no  later  than  1  year 
after  separation  from  CSRS-  or  FERS- 
covered  employment. 

(d)  A  qualifying  move  occurring  on  or 
after  August  10,  1996,  and  before 
December  28,  2001,  that  would  allow  an 
opportunity  to  elect  to  continue 
retirement  coverage  under  an  NAFI 
retirement  system  must  meet  all  the 
following  criteria: 

(1)  The  employee  must  not  have  had 
a  prior  opportunity  to  elect  to  continue 
NAFI  retirement  system  coverage: 

(2)  The  employee  must  have  been  a 
vested  participant  in  the  NAFI 
retirement  system  (as  the  term  "vested 
participant"  is  defined  by  that 
retirement  system)  prior  to  the  move  to 
a  CSRS-  or  FERS-covered  position; 

(3)  The  employee  must  have  moved 
from  an  NAFI  to  a  civil  service  position 
subject  to  CSRS  or  FERS  coverage;  and 

(4)  The  employee  must  be  appointed 
to  a  CSRS-  or  FERS-covered  position  no 
later  than  1  year  after  separation  from 
retirement-covered  NAFI  employment. 

(e)  A  qualifying  move  occurring 
between  January  1,  1987,  and  August  9, 
1996,  that  would  allow  an  opportunity 
to  elect  to  continue  retirement  coverage 
under  CSRS  or  FERS  must  meet  all  the 
following  criteria: 

(1)  The  employee  must  not  have  had 
a  prior  opportunity  to  elect  to  continue 
CSRS  or  FERS  retirement  coverage; 

(2)  The  employee  must  have  been 
vested  in  CSRS  or  FERS  prior  to  the 
move  to  an  NAFI; 

(3)  The  employee  must  have  moved 
from  a  CSRS-  or  FERS-covered  position 
within  the  Department  of  Defense  or  the 
U.S.  Coast  Guard  to  a  retirement- 
covered  position  with  an  NAFI;  and 

(4)  The  employee  must  begin 
employment  in  a  retirement-covered 
position  in  an  NAFI  no  later  than  4  days 
after  separation  from  CSRS-  or  FERS- 
covered  employment. 

(f)  A  qualifying  move  occurring 
between  January  1,  1987,  and  August  9, 
1996,  that  would  allow  an  opportunity 
to  elect  to  continue  retfrement  coverage 
under  an  NAFI  retirement  system  must 
meet  all  the  following  criteria: 

(1)  The  employee  must  not  have  had 
a  prior  opportunity  to  elect  to  continue 
NAFI  retirement  system  coverage; 

(2)  The  employee  must  have  been  a 
vested  participant  in  the  NAFI 
retirement  system  (as  the  term  "vested 
participant"  is  defined  by  that 
retirement  system)  prior  to  the  move  to 
the  civil  service; 

(3)  The  employee  must  have  moved 
from  an  NAFI  to  a  CSRS-  or  FERS- 
covered  position  within  the  Department 
of  Defense  or  the  U.S.  Coast  Guard;  and 


(4)  The  employee  must  be  appointed 
to  a  CSRS-  or  FERS-covered  position  no 
later  than  4  days  after  separation  from 
retirement-covered  NAFI  employment. 

(g)  A  qualifying  move  under 
paragraphs  (a),  (b),  (c),  and  (d)  of  this 
section  is  considered  to  occur  on  the 
date  the  individual  enters  into  the  new 
position,  not  at  the  time  of  separation 
from  the  prior  position. 

(h)  A  retroactive  election  opportunity 
under  subpart  D  of  this  part  (pertaining 
to  elections  of  CSRS,  FERS,  or  NAFI 
retirement  coverage)  is  not  considered  a 
prior  opportunity  to  elect  retirement 
coverage  under  this  section. 

22.  In  §  847.203.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  847.203    Election  of  CSRS  coverage. 

(a)  An  employee  who  completes  a 
qualifying  move  (under  §  847.202(a),  (c). 
or  (e))  from  a  CSRS-covered  position  to 
em  NAFI  may  elect  to  continue  CSRS 
coverage. 
*        *        *        *        * 

23.  In  §  847.204,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  847.204    Election  of  FERS  coverage. 

(a)  An  employee  who  completes  a 
qualifying  move  under  §  847.202(a),  (c) 
or  (e)  from  an  FERS-covered  position  to 
an  NAFI  may  elect  to  continue  FERS 
coverage. 
***** 

24.  In  §  847.205,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  847.205    Elections  of  NAFI  retirement 
system  coverage. 

(a)  An  employee  who  completes  a 
qualifying  move  under  §  847.202(b),  (d), 
or  (f),  from  an  NAFI  position  to  a  CSRS- 
or  FERS-covered  position  may  elect  to 
continue  coverage  under  the  NAFI 
retirement  system. 


Subpart  D — Elections  of  Coverage 
Under  the  Retroactive  Provisions 

25.  In  §847.402.  paragraphs  (a)(1)  and 
(b)(1)  are  revised  to  read  as  follows: 

§847.402    Definition  of  qualifying  move. 

(a)  *   *   * 

(l)(i)  For  moves  occurring  before 
February  10,  1996,  the  employee  must 
not  have  had  a  prior  opportunity  to  elect 
to  continue  C^RS,  FERS.  or  NAFI 
retirement  coverage  under  §  847.202(e) 
or(n; 

(ii)  For  moves  occurring  on  or  after 
February  10.  1996.  the  employee  must 
not  have  made  an  election  under 
§  847.202(e)  or  (f); 


(b) 


(l)(i)  For  moves  occurring  before 
February  10. 1996.  the  employee  must 
not  have  had  a  prior  opportunity  to  elect 
to  continue  CSRS,  FERS.  or  NAFI 
retirement  coverage  under  §  847.202(e) 
or(f); 

(ii)  For  moves  occurring  on  or  after 
February  10. 1996,  the  employee  must 
not  have  made  an  election  under 
§  847.202(e)  or  (f); 
***** 

26.  In  §847.421,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  847.421     Election  requirements. 

(a)   *   *   * 

(2)  A  FERS  employee  who  has  had  a 
previous  opportunity  to  elect  retirement 
coverage  under  §  847.202(e)  or  (f)  is  not 
excluded  from  making  this  election. 
***** 

27.  In  §  847.431,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  847.431    Election  requirements. 

(a)  *  *  * 

(2)  An  NAFI  employee  who  has  had 
a  previous  opportunity  to  elect 
retirement  coverage  imder  §  847.202(e) 
or  (f)  is  not  excluded  from  making  this 
election. 
***** 

28.  Add  subpart  H  to  read  as  follows: 

Subpart  H — Electing  To  Credit  NAR  Service 
for  CSRS  and  FERS  Retirement  Eligibility 

Sec. 

847.801  What  information  is  in  this 
subpart? 

847.802  Who  may  elect  to  use  NAFI  service 
to  qualify  for  immediate  retirement 
under  CSRS  or  FERS? 

847.803  When  do  employees  make  the 
election  to  use  their  NAFI  service  to 
qualify  for  an  immediate  retirement 
under  CSRS  or  FERS? 

847.804  How  do  employees  make  an 
election  to  use  their  NAFI  service  to 
qualify  for  an  immediate  retirement 
under  CSRS  or  FERS? 

847.805  What  NAFI  service  can  employees 
elect  to  credit  toward  retirement 
eligibility  under  CSRS  or  FERS? 

847.806  How  much  NAFI  service  must 
employees  elect  to  use  to  qualify  for  an 
immediate  CSRS  or  FERS  retirement? 

847.807  Do  employees  have  to  pay  CSRS  or 
FERS  deposits  for  the  NAFI  service  they 
use  to  qualify  for  immediate  retirement 
under  CSRS  or  FERS? 

847.808  Is  money  in  the  NAFI  retirement 
fund  covering  NAFI  service  that  an 
employee  elects  to  use  for  immediate 
retirement  under  CSRS  or  FERS, 
transferred  to  the  Civil  Service 
Retirement  and  Disability  Fund? 

847.809  What  effect  will  NAFI  service  used 
to  qualify  for  an  immediate  retirement 
have  on  the  amount  of  the  CSRS  or  FERS 
annuity? 
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Subpart  H— Electing  to  Credit  NAR 
Service  for  CSRS  and  FERS 
Retirement  Eligibility 

§  847.801    What  information  is  in  this 
subpart? 

This  subpart  contains  OPM's 
regulations  on  the  procediu'es,  eligibility 
requirements,  and  time  limits  for 
elections  under  5  U.S.C.  8332(b)(l7)  and 
5  U.S.C.  8411(b)(6). 

§847.802    Who  may  elect  to  use  NAF1 
service  to  qualify  for  Immediate  retirement 
under  CSRS  or  FERS? 

CSRS  and  FERS  employees  may  elect 
to  credit  NAFl  service  for  retirement 
purposes  under  this  subpart  if: 

(a)  They  separate  for  retirement  on  or 
after  December  28,  2001; 

(b)  They  do  not  otherwise  qualify  for 
immediate  retirement;  and 

(c)  They  have  enough  otherwise 
creditable  civilian  service  to  qualify  for   , 
deferred  retirement; 

§  847.803    When  do  employees  make  the 
election  to  use  their  NAFl  service  to  qualify 
for  an  imnrtediate  retirement  under  CSRS  or 
FERS? 

Employees  about  to  retire  must  make 
their  election  to  credit  NAFl  service 
under  this  subpart  no  later  than  the  date 
of  separation  on  which  their  retirement 
is  based. 

§  847.804    How  do  employees  make  an 
election  to  use  their  NAR  service  to  qualify 
for  an  immediate  retirement  under  CSRS  or 
FERS? 

Employees  electing  to  credit  NAFl 
service  under  this  subpart  must: 

(a)  Inform  the  NAFl  retirement  plan 
that  they  are  electing  to  credit  NAFl 
service  for  CSRS  or  FERS  retirement 
eligibility; 

(b)  Dociunent  the  election  on  a  form 
prescribed  by  OPM;  and 

(c)  Submit  the  election  with  their 
application  for  immediate  retirement. 

§847.805    What  NAR  service  can 
employees  elect  to  credit  toward  retiren>ent 
eligibility  under  CSRS  or  FERS? 

(a)  Employees  may  elect  to  credit 
under  this  subpart  any  NAFl  service 
that  isn't  already  creditable  under  5 
U.S.C.  8332(b)(16).  or  under  5  CFR  part 
847,  subpart  D. 

(b)  NAFl  service  used  to  qualify  for  an 
immediate  annuity  based  on  an  election 
in  paragraph  (a)  of  this  section  cannot 
be  credited  in  a  NAFl  retirement  plan 
for  any  purpose  including  eligibility  and 
calculations  of  NAFl  benefits. 

§  847.806    How  much  NAR  service  must 
employees  elect  to  use  to  qualify  for  an 
immediate  CSRS  or  FERS  retirement? 

(a)  Employees  must  elect  complete 
periods  of  NAFl  service  under  this 
subpart. 


(b)  A  complete  period  of  NAFl  service 
in  paragraph  (a)  of  this  section  consists 
of  the  period  from  the  date  of 
appointment  with  an  NAFl  employer  to  , 
the  date  of  termination. 

§  847.807    Do  employees  have  to  pay  CSRS 
or  FERS  deposits  for  the  NAR  service  they 
use  to  qualify  for  immediate  retirement 
under  CSRS  or  FERS? 

Employees  are  not  required  to  pay 
CSRS  or  FERS  deposits  for  the  NAFl 
service  they  use  to  qualify  for 
immediate  retirement  imder  CSRS  or 
FERS.  In  fact,  deposits  caimot  be  made 
for  any  NAFl  service  employees  elect  to 
credit  for  immediate  retirement  under 
this  subpart. 

§  847.808    Is  money  in  the  NAR  retirement 
fund  covering  NAFl  service  that  an 
employee  elects  to  use  for  Immediate 
retirement  under  CSRS  or  FERS, 
transferred  to  the  Civil  Service  Retirement 
and  DisatMlity  Fund? 

Money  in  the  NAFl  retirement  fund 
covering  NAFl  service  that  an  employee 
elects  to  use  for  immediate  retirement 
under  CSRS  or  FERS  under  this  subpart 
cannot  be  transferred  to  the  Civil 
Service  Retirement  and  Disability  Fund. 

§847.809    What  effect  will  NAR  service 
used  to  qualify  for  an  immediate  retirement 
have  on  the  amount  of  the  CSRS  or  FERS 
annuity? 

The  annuity  of  a  CSRS  or  FERS 
employee  who  elects  to  credit  NAFl 
service  under  this  subpart  will  be 
reduced  under  the  provisions  outlined 
in  subpart  I  of  this  part. 

29.  Add  subpart  I  to  read  as  follows: 

Sut>part  I— Computing  ttie  Retirement 
Annuity  for  Employees  Who  Elect  To  Use 
NAR  Service  to  Qualify  for  an  Immediate 
CSRS  or  FERS  Retirement 

847.901  What  information  is  in  this 
subpart? 

847.902  How  does  an  election  to  credit 
NAFl  service  for  immediate  CSRS  or 
FERS  retirement  under  subpart  H  of  this 
part  affect  the  computation  of  the  CSRS 
or  FERS  retirement  annuity? 

847.903  How  is  the  monthly  reduction  to 
the  retirement  annuity  computed? 

847.904  What  are  Present  Value  Factors? 

847.905  How  is  the  present  value  of  an 
immediate  annuity  with  credit  for  NAFl 
service  computed? 

847.906  How  is  the  present  value  of  a 
deferred  annuity  without  credit  for  NAFl 
service  computed? 

847.907  How  is  the  monthly  annuity. rate 
used  to  compute  the  present  value  of  the 
deferred  annuity  without  credit  for  NAFl 
service  determined? 

847.908  If  a  retiree  who  elected  to  credit 
NAFl  service  under  subpart  H  of  this 
part  earns  a  supplemental  annuity  under 
5  CFR  part  837,  how  will  that 
supplemental  annuity  be  computed? 


847.909  If  a  retiree  who  elected  to  credit 
NAFl  service  under  subpart  H  of  this 
part  earns  a  right  to  a  redetermined 
annuity  under  5  CFR  part  837,  how  will 
the  redetermined  annuity  be  computed? 

847.910  If  a  retiree  who  elected  to  credit 
NAFl  service  for  CSRS  immediate 
retirement  returns  to  work  for  the 
Government  under  conditions  that 
terminate  the  annuity,  how  will  the 
retirement  annuity  t»e  computed  when 
the  employee's  service  with  the 
Government  ends? 

847.911  Is  an  employee  who  elects  to  credit 
NAFl  service  to  qualify  for  an  immediate 
FERS  retirement  under  subpart  H  of  this 
part  eligible  for  an  FERS  annuity 
supplement  under  5  CFR  842  subpart  E? 

847.912  If  an  employee  who  elects  to  credit 
NAFl  service  under  subpart  H  of  this 
part  elects  a  survivor  annuity  will  the 
monthly  survivor  annuity  rate  be  subject 
to  reduction? 

Subpart  I — Computing  the  Retirement 
Annuity  for  Employees  V/ho  Elect  To 
Use  NAR  Service  To  Qualify  for  an 
Immediate  CSRS  or  FERS  Retirement 

§  847.901    What  information  is  in  this 
sut>part? 

This  subpart  contains  OPM's 
regulations  describing  the  computation 
of  a  CSRS  or  FERS  retirement  annuity 
when  an  employee  elects  to  use  NAFl 
service  to  qualify  for  immediate 
retirement  under  subpart  H  of  this  part. 

§  847.902    How  does  an  election  to  credit 
NAR  service  for  immediate  CSRS  or  FERS 
retirement  under  subpart  H  of  this  part 
affect  the  computation  of  the  CSRS  or  FERS 
retirement  annuity? 

The  retirement  annuity  of  an 
employee  who  elects  to  use  NAFl 
service  to  qualify  for  an  immediate 
CSRS  or  FERS  retirement  benefit  will  be 
reduced  to  ensure  the  present  value  of 
the  benefits  payable  will  be  actuarially 
equivalent  to  those  that  would  have 
been  payable  if  the  employee  had 
separated  on  the  same  date,  but  without 
credit  for  the  NAFl  service. 

§  847.903    How  is  the  monthly  reduction  to 
ttie  retirement  annuity  computed? 

(a)  The  reduction  equals: 

(1)  The  difference  in  the  present  value 
of  the  immediate  annuity  with  credit  for 
NAFl  service  and  the  deferred  annuity 
without  credit  for  NAFl  service,  divided 

by 

(2)  The  present  value  factor  for  the 
retiree's  attained  age  (in  full  years)  at 
the  time  of  retirement. 

(b)  The  reduction  computed  in 
paragraph  (a)  of  this  section  is  rounded 
to  the  next  higher  dollar. 

§  847.904    What  are  Present  Value  Factors 

Present  value  factors  have  the  same 
meaning  in  this  subpart  as  they  do  in  5 
CFR847.602. 


2182  Federal  Register / Vol.  68,  No.  11 /Thursday,  January  16,  2003 /Rules  and  Regulations 


§  847.905    How  is  ttie  present  value  of  an 
immediate  annuity  witti  credit  fof  NAR 
service  computed? 

(a)  OPM  will  determine  the  present 
value  of  the  immediate  annuity 
including  service  credit  for  NAFI 
service  by  multiplying  the  monthly 
annuity  rate  as  of  the  commencing  date 
of  the  annuity  by  the  present  value 
factor  for  the  retiree's  age  on  that  date. 

(b)  The  monthly  annuity  rate  under 
paragraph  (a)  of  this  section  for  CSRS 
and  CSRS  Offset  retirees  equals  the 
monthly  rate  of  aimuity  otherwise 
payable  under  5  U.S.C.  chapter  83, 
subchapter  III,  including  all  reductions 
provided  under  that  subchapter. 

(c)  The  monthly  annuity  rate  under 
paragraph  (a)  of  this  section  for  FERS 
retirees  equals  the  monthly  rate  of 
annuity  otherwise  payable  under  5 
U.S.C.  chapter  84,  subchapter  II, 
including  all  reductions  provided  under 
that  subchapter. 

§  847.906  How  is  the  present  value  of  a 
deferred  annuity  without  credit  for  NAFI 
service  computed? 

(a)  The  present  value  of  a  deferred 
annuity  equals  the  present  value  of  the 
deferred  annuity  without  credit  for  the 
NAFI  service  as  of  the  deferred  aruiuity 
date  discounted  for  interest  to  that  date. 

(b)  The  present  value  of  the  deferred 
annuity  without  credit  for  the  NAFI 
service  as  of  the  deferred  annuity  date 
equals  the  retiree's  monthly  annuity 
without  credit  for  the  NAFI  service  as  of 
the  deferred  annuity  date  times  the 
present  value  factor  for  the  retiree's  age 
on  that  date. 

(c)  The  present  value  under  paragraph 
(b)  of  this  section  is  discounted  for 

'  interest  by  dividing  that  amount  by  a 
factor  equal  to  the  value  of  the 
exponential  function  in  which — 

(1)  The  base  is  one  plus  the  assumed 
interest  rate  under  5  CFR  part  841, 
subpart  D,  on  the  commencing  date  of 
the  retiree's  immediate  annuity,  and 

(2)  The  exponent  is  one-twelfth  of  the 
number  of  months  between  the 
commencing  date  of  the  retiree's 
immediate  annuity  and  the  deferred 
annuity  date. 

§  847.907    How  is  the  monthly  annuity  rate 
used  to  compute  the  present  value  of  the 
deferred  annuity  without  credit  for  NAFI 
service  determined? 

(a)  The  monthly  annuity  rate  used  to 
compute  the  present  value  of  the 
deferred  annuity  imder  §  847.906  of  this 
subpart  for  CSRIS  retirees  equals  the 
monthly  annuity  otherwise  payable 
under  5  U.S.C.  chapter  83,  subchapter 
III,  including  all  reductions  provided 
under  that  subchapter. 

(b)  The  monthly  annuity  rate  used  to 
compute  the  present  value  of  the 


deferred  annuity  under  §  847.906  of  this 
subpart  for  CSRS  Offset  retirees  is 
computed  as  described  in  paragraph  (a) 
of  this  section,  except  that  the  reduction 
under  section  5  U.S.C.  8349  does  not 

apply- 

(c)  The  monthly  annuity  rate  used  to 
compute  the  present  value  of  the 
deferred  annuity  under  §  847.906  of  this 
subpart  for  FERS  retirees  equals  the 
monthly  rate  of  aimuity  otherwise 
payable  under  5  U.S.C.  chapter  84, 
subchapter  II,  including  all  reductions 
provided  under  that  subchapter. 

§  847.908    If  a  retiree  who  elected  to  credit 
NAFI  service  under  subpart  H  of  this  part 
earns  a  supplemental  annuity  under  5  CFR 
part  837,  how  will  that  supplemental  annuity 
t>e  computed? 

This  subpart  does  not  affect 
supplemental  aiuiuities  imder  5  CFR 
part  837.  Supplemental  annuities  will 
be  computed  in  accordance  with  the 
provisions  of  that  part. 

§  847.909    If  a  retiree  who  elected  to  credit 
NAFI  service  under  subpart  H  of  this  part 
earns  a  right  to  a  redetermined  annuity 
under  5  CFR  part  837,  how  will  the 
redetermined  annuity  be  computed? 

(a)  A  redetermined  annuity  will  not 
be  subject  to  a  reduction  imder  this 
subpart  if,  on  the  date  reemployment 
with  the  Government  ends,  the  retiree 
qualifies  for  an  immediate  retirement 
without  credit  for  the  NAFI  service. 

(b)  A  redetermined  annuity  will  be 
subject  to  a  reduction  under  this  subpart 
if,  on  the  date  reemployment  with  the 
Government  ends,  the  retiree  does  not 
qualify  for  immediate  retirement 
without  credit  for  the  NAFI  service. 

(c)  The  reduction  in  paragraph  (b)  of 
this  section  is  computed  as  in 
accordance  with  §  847.903  of  this 
subpart  as  if  the  individual  was  retiring 
for  the  first  time. 

§  847.91 0    if  a  retiree  who  elected  to  credit 
NAFI  service  for  CSRS  immediate 
retirement  returns  to  work  for  the 
Government  under  conditions  that 
terminate  the  annuity,  how  will  the 
retirement  annuity  be  computed  when  the 
employee's  service  with  the  Government 
ends? 

(a)  If  an  individual  whose  annuity 
terminates  upon  reemployment  with  the 
Government  elects  to  credit  NAFI 
service  under  subpart  B  of  this  part  to 
qualify  for  a  new  immediate  retirement 
when  the  reemployment  ends,  the 
annuity  will  be  subject  to  a  reduction 
under  this  subpart. 

(b)  If  an  individual  whose  annuity 
terminates  upon  reemployment  with  the 
Government  qualifies  for  a  new 
immediate  retirement  when  the 
reemployment  ends  without  crediting 
NAFI  service,  the  new  annuity  will  not 


be  subject  to  a  reduction  imder  this 
subpart. 

(c)  If  an  individual  whose  aimuity 
terminates  upon  reemployment  with  the 
Government  qualifies  for  a  deferred 
annuity  when  the  reemployment  ends, 
the  deferred  annuity  will  not  be  subject 
to  a  reduction  under  this  subpart. 

(d)  The  reduction  in  paragraph  (a)  of 
this  section  is  computed  in  accordance 
with  §  847.903  of  this  subpart  as  if  the 
individual  was  retiring  for  the  first  time. 

§  847.91 1    Is  an  employee  who  elects  to 
credit  NAFI  service  to  qualify  for  an 
immediate  FERS  retirenwnt  under  subpart 
H  of  this  part  eligible  for  an  FERS  annuity 
supplement  under  5  CFR  842  subpart  E? 

An  FERS  Annuity  Supplement  is  not 
payable  to  a  retiree  who  elects  to  credit 
NAFI  service  under  subpart  H  of  this 
part. 

§  847.91 2    If  an  employee  who  elects  to 
credit  NAFI  service  under  subpart  H  of  this 
part  elects  a  survivor  annuity  will  ttie 
monthly  sUrvivor  annuity  rate  be  subject  to 
reduction? 

(a)  The  monthly  survivor  annuity 
benefit  of  an  employee  who  elects  to 
credit  NAFI  service  under  subpart  H  of 
this  part  will  be  subject  to  reduction. 

(b)  The  reduction  under  paragraph  (a) 
of  this  section  equals: 

(1)  The  difference  in  the  present  value 
of  the  initial  survivor  annuity  generated 
from  the  immediate  aimuity 
computation  with  credit  for  NAFI 
service  and  the  initial  survivor  annuity 
generated  from  the  deferred  annuity 
computation  without  credit  for  NAFI 
service,  divided  by 

(2)  The  present  value  factor  for  the 
retiree's  age  (in  full  years)  at  the  time  of 
retirement. 

(c)  The  present  value  of  the  survivor 
annuity  generated  bom  the  immediate 
annuity  with  credit  for  NAFI  service  in 
paragraph  (b)(1)  of  this  section  is 
computed  under  the  provisions  of 

§  847.905  of  this  subpart. 

(d)  The  present  value  of  the  initial 
survivor  annuity  generated  from  the 
deferred  annuity  without  credit  for 
NAFI  service  in  paragraph  (b)(1)  of  this 
section  is  computed  under  the 
provisions  of  §  847.906  of  this  subpart. 

(e)  The  ages  of  the  employee  as  of  the 
commencing  date  of  the  immediate 
retirement  and  the  commencing  date  of 
the  deferred  retirement  are  used  to 
compute  the  present  value  of  the 
survivor  benefits  under  paragraphs  (c) 
and  (d)  of  this  section. 

[FR  Doc.  03-819  Filed  1-15-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21  and  29 

[Docket  No.  SW012;  Special  Condition  No. 
2»-«12-SC] 

Special  Conditions:  ST  201 7RC-R, 
Installation  of  Pratt  &  Whitney  Canada 
PT6-67D  on  GlotMil  Helicopter 
Technology,  Inc.  (GHTI),  Restricted 
Category  Model  UH-1H,  TC  R00002RC, 
WHh  Full  Authority  Digital  Engine 
Control  (FADEC) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT.    - 
ACTION:  Final  special  condition;  request 
for  comments. 


SUMMARY:  This  special  condition  is 
issued  for  Supplemental  Type 
Certificate  (STC),  Project  #  ST2017RC- 
R,  the  installation  of  a  Pratt  and 
Whitney  PT6-67D  Tiubine  Engine  on 
Global  Helicopter  Technology  Inc. 
(GHTI),  Restricted  Category,  U.S.  Army 
military  surplus  helicopter,  Model  UH- 
IH,  type  certificated  under  TC 
R00002RC.  The  installation  of  the  PT6- 
67D  on  the  Restricted  Category  UH-lH 
will  have  a  novel  or  unusual  design 
feature  atssociated  with  the  installation 
of  the  Full  Authority  Digital  Engine 
Control  (FADEC).  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
to  protect  systems  that  perform  critical 
functions  from  the  effects  of  a  high- 
intensity  radiated  field  (HIRF).  This 
special  condition  contains  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
ensure  that  critical  functions  of  systems 
will  be  maintained  when  exposed  to 
HIRF. 

DATES:  The  effective  date  of  this  special 
condition  is  January  8.  2003.  Comments 
must  be  received  on  or  before  March  17, 
2003. 

ADDRESSES:  Comments  on  this  special 
condition  may  be  mailed  in  dupUcate 
to:  Federal  Aviation  Administration 
(FAA),  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  SW012, 
Fort  Worth,  Texas  76193-0007,  or 
delivered  in  duplicate  to  the  Office  of 
the  Regional  Counsel  at  2601  Meacham 
Blvd.,  Fort  Worth,  Texas  76137. 
Conunents  must  be  marked:  Docket  No. 
SW012.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  hoHdays,  between  8:30  a.m.  and 
4  p.m.  The  Rules  Docket  for  special 
conditions  is  maintained  at  the  Federal 
Aviation  Administration,  Rotorcraft 
Directorate,  2601  Meacham  Blvd.,  Room 
448,  Fort  Worth,  Texas  76137. 


FOR  FURTHER  INFORMATION  CONTACT:  Bob 

McCallister,  FAA,  Rotorcraft 
Directorate,  Rotorcraft  Standards  Staff, 
Fort  Worth.  Texas  76193-0110; 
telephone  817-222-5121.  fax  817-222- 
5961. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  die  affected  aircraft.  In 
addition,  the  substance  of  this  special 
condition  has  been  subject  to  the  public 
comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  this  special 
condition  effective  upon  issuance. 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  views,  or 
data.  Communications  should  identify 
the  regulatory  docket  or  special 
condition  number  and  be  submitted  in 
duplicate  to  the  address  specified  above. 
We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  may  change  this  special 
condition  in  light  of  the  comments  we 
receive.  All  conunents  received  will  be 
available  in  the  Rules  Docket  for 
examination  by  interested  persons,  both 
before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  If  you  want 
the  FAA  to  acknowledge  receipt  of  your 
mailed  comments  on  this  specied 
condition,  include  a  self-addressed, 
stamped  postcard  on  which  the  docket 
number  appears.  We  will  stamp  the  date 
on  the  postcard  and  mail  it  back  to  you. 

Background 

On  November  29,  2000,  Global 
Helicopter  Technology,  Inc.  (GHTI) 
applied  for  an  STC  for  the  installation 
of  a  Pratt  &  Whitney  PT6-67D  Turbine 
Engine  on  the  GHTI,  U.S.  Army  UH-lH, 
Restricted  Category  Helicopter,  type 
certificated  under  Type  Certificate 
R00002RC.  The  UH-lH  Restricted 
Category  helicopter  is  a  utility/heavy  lift 
helicopter  with  a  two-bladed  teetering 
main  rotor  system.  It  is  to  be  powered 
by  a  single  Pratt  and  Whitney  PT6-67D 
engine  that  incorporates  a  full  authority 
digital  engine  control  (FADEC).  The 
maximima  gross  weight  of  the  aircraft  is 
9,500  pounds. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  GHTI  must  show  that  the  Engine 


Installation  meets  the  applicable 
provisions  of  the  regulations  as  listed 
below: 

•  14  CFR  part  29  as  amended  through 
and  including  Amendment  29-1 , 
effective  August  1 2 ,  1 965 . 

•  14  CFR  29.1529,  Instructions  for 
Continued  Airworthiness,  Amendment 
Number  20,  effective  September  11, 
1980. 

In  accordance  with  14  CFR  36.1(a)(4). 
comphance  with  the  noise  requirements 
was  not  shown  for  the  aircraft. 
Therefore,  the  engine  installations 
under  this  supplemental  type  certificate 
are  oidy  eligible  for  external  load 
operations  excepted  by  14  CFR 
36.1(a)(4)  and  defined  under  section 
133.1(13).  Any  alteration  to  the  aircraft 
for  Special  Purpose  not  identified  above 
will  require  further  FAA  approval  and 
in  addition,  may  require  noise  and/or 
flight  testing. 

In  addition,  the  certification  basis 
includes  certain  equivalent  safety 
findings  that  are  not  relevant  to  this 
special  condition. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  STC  because  of 
a  novel  or  unusual  design  feature.     , 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  are 
defined  in  §  11.19  and  issued  in 
accordance  with  §  11.38  and  become 
part  of  the  STC  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  and/or 
modification  for  which  they  are  issued. 
Should  the  type  certificate  or 
supplemental  type  certificate  (STC)  for 
that  model  or  installation  respectively, 
be  amended  later  to  include  any  other 
model  that  incorporates  the  same  novel 
or  unusual  design  feature,  the  special 
conditions  would  also  apply  to  the  other 
model  or  modification  under  the 
provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  GHTI  UH-lH  Restricted  Category 
Helicopter  with  a  Pratt  &  Whitney  PT6- 
67D  engine  installed  will  incorporate 
the  following  novel  or  unusual  design 
features:  Electrical,  electronic,  or  a 
combination  of  electrical  electronic 
(electrical/electronic)  systems  such  as 
FADEC  that  will  be  performing 
functions  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopter. 
FADEC  is  an  electronic  device  that 
performs  the  functions  of  engine  control 
duriiig  flight  operations. 


2184  Federal  Register/ Vol.  68,  No.  11 /Thursday,  January  16,  2003 /Rules  and  Regulations 


Discussion 

The  GHTI  installation  of  the  PT-6- 
67D  in  the  UH-lH  helicopter,  at  the 
time  of  application,  was  identified  as 
incorporating  one  and  possibly  more 
electrical/electronic  systems,  such  as  a 
FADEC.  After  the  design  is  finalized, 
GHTI  will  provide  the  FAA  with  a 
preliminary  hazard  analysis  that  will 
identify  any  other  critical  functions  that 
are  performed  by  the  electrical/ 
electronic  systems  required  for  safe 
flight  and  landing. 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical/ 
electronic  systems  that  perform  critical 
functions.  These  advanced  systems 
respond  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  HIRF  incidents  on  the 
external  surface  of  the  helicopter.  These 
induced  transient  currents  and  voltages 
can  degrade  the  performance  of  the 
electrical/electronic  systems  by 
damaging  the  components  or  by 
upsetting  the  systems'  functions. 

Furthermore,  the  electromagnetic 
environment  has  imdergone  a 
transformation  not  envisioned  by  the 
current  application  of  §  29.1309(a). 
Higher  energy  levels  radiate  from 
operational  transmitters  currendy  used 
for  radar,  radio,  and  television.  Also,  the 
number  of  transmitters  has  increased 
signiticantly. 

Existing  aircraft  or  alteration 
certification  requirements  are 
inappropriate  in  view  of  these 
technological  advances.  In  addition,  the 
FAA  has  received  reports  of  some 
significant  safety  incidents  and 
accidents  involving  military  aircraft 
equipped  with  advanced  electrical/ 
electoonic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  the 
technological  advances  in  helicopter 
design  and  the  changing  environment 
have  resulted  in  an  increased  level  of 
vulnerability  of  the  electrical/electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  helicopter. 
Effective  measures  to  protect  these 
helicopters  against  the  adverse  effects  of 
exposure  to  HIRF  will  be  provided  by 
the  design  and  installation  of  these 
systems.  The  following  primary  factors 
contributed  to  the  current  conditions: 
(1)  Increased  use  of  sensitive  electronics 
that  perform  critical  functions;  (2) 
reduced  electromagnetic  shielding 
afforded  helicopter  systems  by 
advanced  technology  airframe  materials; 
(3)  adverse  service  experience  of 
military  aircraft  using  these 
technologies;  and  (4)  an  increase  in  the 
ntunber  and  power  of  radio  frequency 


emitters  and  the  expected  increase  in 
the  future. 

The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  the  developments  in 
technology  and  environment  and,  in 
1986,  irutiated  a  high  priority  program 
to  (1)  determine  and  define 
electromagnetic  energy  levels;  (2) 
develop  and  describe  guidance  material 
for  design,  test,  and  analysis;  and  (3) 
prescribe  and  promulgate  regulatory 
standards. 

The  FAA  participated  with  industry 
and  airworthiness  authorities  of  other 
countries  to  develop  internationally 
recognized  standards  for  certification. 

The  FAA  and  airworthiness 
authorities  of  o|her  countries  have 
identified  a  level  of  HIRF  environment 
that  a  helicopter  could  be  exposed  to 
during  visual  flight  rules  (VFR) 
operations.  While  the  HIRF  rulemaking 
requirements  are  being  finalized,  the 
FAA  is  adopting  a  special  condition  for 
the  certification  of  aircraft  that  employ 
electrical/electronic  systems  that 
perform  critical  functions.  The  accepted 
maximiun  energy  levels  that  civilian 
helicopter  system  installations  must 
withstand  for  safe  operation  are  based 
on  surveys  and  analysis  of  existing  radio 
frequency  emitters.  This  special 
condition  will  require  the  engine 
installation's  electrical/electronic 
systems  and  associated  wiring  to  be 
protected  from  these  energy  levels. 
These  external  threat  levels  are  believed 
to  represent  the  worst-case  exposure  for 
a  helicopter  operating  under  VFR 
conditions. 

These  special  conditions  will  require 
the  systems  that  perform  critical 
functions,  as  installed  in  the  aircraft, 
meet  certain  standards  based  on  either 
a  defined  HIRF  enviroimient  or  a  fixed 
value  using  laboratory  tests. 

The  applicant  may  demonstrate  that 
the  operation  and  operational 
capabilities  of  the  installed  electrical/ 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the 
defined  HIRF  test  environment.  The 
FAA  has  determined  that  the  test 
environment  defined  in  Table  1  is 
acceptable  for  Critical  functions  in 
helicopters. 

The  applicant  may  also  demonstrate 
by  a  laboratory  test  that  the  electrical/ 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak 
electromagnetic  field  strength  in  a 
frequency  range  of  10  KH^  to  18  GHz.  If 
a  laboratory  test  is  used  to  show 
compliance  with  the  defined  HIRF 
environment,  no  credit  will  be  given  for 
signal  attenuation  due  to  installation.  A 
level  of  100  volts  per  meter  (v/m)  and 


other  considerations,  such  as  alternate 
or  backup  technology  that  is  immune  to 
HIRF,  are  appropriate  for  critical 
functions  during  instrument  flight  rules 
(IFR)  operations.  A  level  of  200  v/m  is 
more  appropriate  for  critical  functions 
during  VFR  operations.  Laboratory  test 
levels  are  defined  according  to  RTCA/ 
DO-160D  Section  20  Category  W  (100  v/ 
m  and  150  mA)  and  Category  Y  (200  v/ 
m  and  300  mA).  As  defined  in  DO-160D 
Section  20,  the  test  levels  are  defined  as 
the  peak  of  the  root  means  squared  (rms) 
envelope.  As  a  minimum,  the 
modulations  required  for  RTCA/DO- 
160D  Section  20  Categories  W  and  Y 
will  be  used.  Other  modulations  should 
be  selected  as  the  signal  most  likely  to 
disrupt  the  operation  of  the  system 
under  test,  based  on  its  design 
characteristics.  For  example,  flight 
control  systems  may  be  susceptible  to  3 
H,  square  wave  modulation  while  the 
video  signals  for  electronic  display 
systems  may  be  susceptible  to  400  Hz 
sinusoidal  modulation.  If  the  worst-case 
modulation  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  Suggested  defaidt  values  are  a  1 
KHz  sine  wave  with  80  percent  depth  of 
modidation  in  the  frequency  range  from 
10  KHz  to  400  MHz  and  1  KH,  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  NfHz  to  18  GHz. 
For  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
applied. 

Applicants  must  perform  a 
preliminary  hazard  analysis  to  identify 
electrical/electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to  or  cause  an 
unsafe  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  systems  identified  by 
the  hazard  analysis  as  performing 
critical  functions  are  required  to  have 
HIRF  protection. 

A  system  may  perform  both  critical 
and  noncritical  functions.  Primary 
electronic  flight  display  systems  and 
their  associated  components  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indications.  HIRF 
requirements  would  apply  only  to  the 
systems  that  perform  critical  functions. 

Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis 
models,  similarity  with  existing 
systems,  or  a  combination  of  these 
methods.  The  two  basic  options  of 
either  testing  the  rotorcraft  to  the 
defined  environment  or  laboratory 
testing  may  not  be  combined.  The 
laboratory  test  allows  some  frequency 
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areas  to  be  under  tested  and  requires 
other  areas  to  have  some  safety  margin 
when  compared  to  the  defined 
environment.  The  areas  required  to  have 
some  safety  margin  are  those  shown,  by 
past  testing,  to  exhibit  greater 
susceptibility  to  adverse  effects  from 
HIRF;  and  laboratory  tests,  in  general, 
do  not  accurately  represent  the  aircraft 
installation.  Service  experience  alone 
will  not  be  acceptable  since  such 
experience  in  normal  flight  operations 
may  not  include  an  exposine  to  HIRF. 
ReUance  on  a  system  with  similar 
design  features  for  redundancy,  as  a 
means  of  protection  against  the  effects 
of  external  HIRF,  is  generally 
insufficient  because  all  elements  of  a 
redundant  system  are  likely  to  be 
concurrently  exposed  to  the  radiated 
fields. 

The  modulation  that  represents  the 
signal  most  likely  to  disrupt  the 
operation  of  the  system  under  test, 
based  on  its  design  characteristics 
should  be  selected.  For  example,  flight 
control  systems  may  be  susceptible  to  3 
Hz  square  wave  modulation.  If  the 
worst-case  modulation  is  unknown  or 
cannot  be  determined,  default 
modulations  may  be  used.  Suggested 
default  values  aje  a  1  KHz  sine  wave 
with  80  percent  depth  of  modulation  in 
the  frequency  range  from  10  KHz  to  400 
MHz.  and  1  KHz  square  wave  with 
greater  than  90  percent  depth  of 
modulation  from  400  MHz  to  18  GHz. 
For  frequencies  where  the  immodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
applied. 

Acceptable  system  performance 
would  be  attained  by  demonstrating  that 
the  critical  function  components  of  the 
system  under  consideration  continue  to 
perform  their  intended  function  during 
and  after  exposure  to  required 
electromagnetic  fields.  Deviations  from 
system  specifications  may  be  acceptable 
brut  must  be  independently  assessed  by 
the  FAA  on  a  case-by-case  basis. 


Table  1  .—Field  Strength  Volts/ 
Meter 


Frequency 

10-100  KHz 

100-500  

500-2000  

2-30  MHz  

30-100  

100-200  

200-400  

400-700  

700-1000  

1-2  GHz  

2-4  


Peak 


150 

200 

200 

200 

200 

200 

200 

730 

1400 

5000 

6000 


Average 


Table  1  .—Field  Strength  Volts/ 
Meter— Continued 


Frequency 

Peak 

Average 

4-« 

6^ 

8-12 

12-18  

18-40  

7200 
1100 
•      5000 
2000 
1000 

400 
170 
330 
330 
420 

Applicability 

150 
200 
200 
200 
200 
200 
200 
200 
240 
250 
490 


As  discussed  above,  this  special 
condition  is  applicable  to  Supplement^ 
Type  Certificate  (STC)  Project  Number 
ST2017RC-R,  for  the  installation  of  a 
Pratt  &  Whitney  PT6-67D  turbine 
engine  in  GHTI  UH-lH  military  surplus 
helicopters  type  certificated  imder  TC 
R00002RC.  Should  GHTI  apply  at  a  later 
date  for  a  change  to  the  STC  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  the 
special  condition  would  apply  to  that 
STC  modification  as  well  under  the 
provisions  of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  associated 
with  the  STC  project  listed  above.  It  is 
not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  featines 
on  the  helicopter. 

The  substance  of  this  special 
condition  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  helicopter 
modification  which  is  imminent,  the 
FAA  has  determined  that  prior  public 
notice  and  comment  are  unnecessary 
and  impracticable,  and  good  cause 
exists  for  adopting  this  special 
condition  upon  issuance.  The  FAA  is 
requesting  comments  to  allow  interested 
persons  to  submit  views  that  may  not 
have  been  submitted  in  response  to  the 
prior  opportunities  for  conunent 
described  above. 

List  of  Subjects  in  14  CFR  Farts  21  and 
29 

Aircraft,  Air  transportation,  Aviation 
safety,  Rotorcraft.  Safety.  ^ 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Authority:  42  U.S.C.  7572;  49  U.S.C. 
106(g),  40105.  40113.  44701-44702,  44704, 
44709.  44711.  44713,  44715.  45303. 


The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  STC  Project 
ST2017RC-R,  installation  of  PT6-67D 
on  Global  Helicopter  Technology,  Inc 
(GHTI),  Model  UH-lH,  Restricted 
Category  Helicopters,  type  certificated 
under  TC  R00002RC. 

Protection  for  Electrical  and  Electronic 
Systems  From  High  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  heUcopter. 

Issued  in  Fort  Worth,  Texas,  on  January  8, 
2003. 
Eric  Bries, 

Acting  Manager.  Aircraft  Certiftcation 
Service.  Rotorcraft  Directorate. 
|FR  Doc.  03-1010  Filed  1-15-03;  8:45  ami 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71^^ 

[Docket  No.  FAA-20Q2-1 3997;  Airspace 
Docket  No.  02-AEA-20]  ^^ 

Amendment  of  Class  D  Airspace; 
White  Plains,  NY 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 


summary:  This  action  amends  Class  D 
airspace  at  Westchester  County  Airport, 
White  Plains,  NY.  this  action  is 
necessary  to  insure  continuous  altitude 
coverage  for  Instrument  Flight  Rules 
(IFR)  operations  to  the  airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 

EFFECTIVE  DATE:  0901  UTC  May  15, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan,  Airspace  Specialist. 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region.  Federal 
Aviation  Administration.  1  Aviation 
Plaza.  Jamaica.  New  York  11434-4809, 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 
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History 

On  November  25,  2002  a  notice 
proposing  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  providing  additional  Class  D 
airspace  extending  two  miles  along  the 
southeast  and  northwest  localizer 
courses  for  Westchester  County  Airport 
up  to  but  not  including  3,000  feet  mean 
sea  level  (MSL)  was  published  in  the 
Federal  Register  (67  FR  70564-70565). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceedings  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed.  The  coordinates  for  this 
airspace  document  are  based  on  North 
American  Datum  83.  Class  D  airspace 
area  designations  for  airspace  extending 
upward  from  the  surface  are  published 
in  paragraph  5000  of  FAA  Order 
7400.9K,  dated  August  30,  2002.  and 
effective  September  16,  2002.  The  Class 
D  airspace  designation  listed  in  this 
dociunent  will  be  published  in  the 
order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  extends  Class  D  airspace  from 
the  surface  of  the  earth  up  to  but  not 
including  3,000  feet  MSL  an  additional 
two  miles  along  the  southeast  and 
northwest  localizer  courses  for 
Westchester  County  Airport,  White 
Plains,  NY.  The  extension  of  Class  D 
airspace  vvill  provide  coverage  for 
aircraft  conducting  IFR  operations  to  the 
airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  Is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regvdatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace  areas 
extending  upward  from  the  surface  of  the 
earth. 


AEA  NY  D  White  Plains,  NY  (Revised] 

Westchester  County  airport,  White  Plains, 
NY 

(lat.  41°04'01"  N.,  long.  73°42'27"  W.) 
Westchester  County  ILS  Localizer  Northwest 

(lat.  41°03'27"  N.,  long.  73°41'58''  W.) 
Westchester  County  ILS  Localizer  Southeast 

(lat.  41°04'37''  N.,  long.  73°42'52''  W.) 

That  airspace  extending  upward  from  the 
surface  to  but  not  including  3.000  feet  MSL 
within  a  4.1-mile  radius  of  Westchester 
County  Airport  and  within  1.5  miles  each 
side  of  the  Westchester  County  ILS  northwest 
localizer  course  extending  from  the  4.1-mile 
radius  to  6.1  miles  northwest  of  the  airport 
and  within  1.5  miles  each  side  of  the 
Westchester  County  ILS  southeast  localizer 
course  extending  from  the  4.1-mile  radius  to 
6.1  miles  southeast  of  the  airport.  This  Class 
D  airspace  is  effective  during  specific  dates 
and  times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
airport/Facility  Director. 


Dated:  Issued  in  Jamaica,  New  York  on 
January  8,  2003, 

Richard  I.  Duchanne, 

Assistant  Manager,  Air  Traffic  Division, 
Eastern  Region. 

[FR  Doc.  03-1011  Filed  1-15-03;  8:45  am] 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ACE-11] 

Amendment  to  Class  E  Airspace; 
Ulysses,  KS 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Ulysses,  KS. 

EFFECTIVE  DATE:  0901  UTC,  February  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329^2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  November  13,  2002  (67  FR 
68757).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
February  20,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO,  on  December 
23,  2Q02. 

Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03-921  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  49ia-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-13996;  Airspace 
Docket  No.  02-AEA-21] 

Establishment  of  Class  E  Airspace; 
Lock  Haven,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Lock  Haven,  PA. 
Controlled  airspace  extending  upward 
from  700  feet  above  groimd  level  (AGL) 
is  needed  to  contain  aircraft  operating 
into  William  T.  Piper  Memorial  Airport, 
Lock  Haven,  PA  under  Instrument 
Flight  Rules  (IFR). 
EFFECTIVE  DATE:  0901  UTC  April  17, 
2003. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  November  25,  2002,  a  notice 
proposing  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
extending  upward  from  700  feet  above 
the  surface  within  a  9.6-mile  radius  of 
William  T.  Piper  Memorial  Airport, 
Lock  Haven,  PA  was  published  in  the 
Federal  Register  (67  FR  70566). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
on  or  before  December  26,  2002.  No 
comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  area 
designations  for  airspace  extending 
upward  from  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700 
feet  above  the  siuiace  for  aircraft 
conducting  IFR  operations  within  a  9.6- 
mile  radius  of  WiUiam  T.  Piper 
Memorial  Airport,  Lock  Haven,  PA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedines  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  RegiUatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AEA  PA  E5,  Lock  Haven,  PA  [New] 

William  T.  Piper  Memorial  Airport,  PA 
(Lat.  41°08'09'TM.,  long.  77°25'24'^.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  9.6-mile 

radius  of  William  T.  Piper  Memorial  Airport, 

Lock  Haven,  PA. 

***** 

Issued  in  Jamaica,  New  York  on  January  8, 
2003. 

Richard }.  Ducharme, 
Assistant  Manager.  Air  Traffic  Division, 
Eastern  Region. 
[FR  Doc.  03-1012  Filed  1-15-03;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-13413;  Airspace 
Docket  No.  02-ACE-6] 

Realignment  of  Federal  Airways  V-72 
andV-289;MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  realigns  Federal 
Airways  72  (V-72)  and  V-289  northeast 
of  the  Dogwood,  MO,  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  so 


that  aircraft  may  operate  on  the  airways 
without  encroaching  on  the  newly 
modified  Cannon  A  Military  Operations 
Areas  (MOA).  The  FAA  is  taking  this 
action  to  enhance  safety  and  the 
management  of  aircraft  operations  in  the 
Dogwood,  MO,  area. 
EFFECTIVE  DATE:  0901  UTC,  March  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Rohring,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800-Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  3,  2002,  the  lateral 
boundaries  of  the  Cannon  A  MOA  were 
modified  and  the  ceiling  of  the  Caimon 
A  MOA  was  raised  from  5,000  feet 
above-mean  sea  level  up  to  but  not 
including  Flight  Level  180.  The  MOA 
modification  rendered  portions  of  V-72 
and  V-289  imusable.  Currently,  V-289 
passes  through  the  lateral  limits  of  the 
Cannon  A  MOA  and  V-72  is  located 
immediately  to  the  south  of  the  Cannon 
A  MOA  at  a  distance  that  does  not 
provide  the  air  traffic  control  required 
separation  from  the  MOA  when  the  area 
is  active.  This  action  will  allow  the  use 
of  V-72  and  V-289  when  the  Caimon  A 
MOA  is  active  and  will  enhance  safety 
and  the  management  of  aircraft 
operations  in  the  Dogwood,  MO,  area. 

The  Rule 

This  amendment  to  14  CFR  part  71 
realigns  a  segment  of  V-72,  northeast  of 
the  Dogwood,  MO.  VORTAC,  clockwise 
by  one  degree  and  realigns  V-289  to 
coincide  with  V-72  for  19  nautical 
miles  (NM)  northeast  of  the  Dogwood, 
MO,  VORTAC  before  proceeding 
directiy  to  the  Vichy.  MO,  VORTAC. 
This  realignment  will  allow  for  the  use 

. .  of  V-72  and  V-289  when  the  Cannon  A 
MOA  is  active  and  will  enhance  the 
safety  and  management  of  aircraft 
operations  in  the  Dogwood,  MO.  area. 
Because  this  action  is  needed  for  safety 
reasons,  I  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
impracticable  and  contrary  to  the  public 
interest. 

This  regulation  is  limited  to  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 

.    keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
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26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  it  has  been  determined  that  this 
is  a  routine  matter  that  will  only  affect 
air  traffic  procedures  and  air  navigation, 
it  is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400.9K  dated  August  30,  2002,  and 
effective  September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Federal  airways  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050. ID,  PoHcies  and  Procedures 
for  Considering  Environmental  Impacts. 
This  airspace  action  is  not  expected  to 
cause  any  potentially  significant 
environmental  impacts,  and  no 
extraordinary  circumstances  exist  that 
warrant  preparation  of  an 
environmental  assessment. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E,  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6010(a)~Doinestic  VOR  Federal 
Airways 


V-72  (Revised] 

From  Razorback,  AR.  Dogwood,  MO;  INT 
Dogwood  052°  and  Maples,  MO,  230°  radials; 
Maples;  Farmington,  MO;  Centralia,  IL;  Bible 
Grove.  IL;  Mattoon,  IL;  to  Bloomington,  IL. 
From  Rosewood.  OH;  Mansfield,  OH;  INT 
Mansfield  098°  and  Akron,  OH,  233°  radials; 
Akron;  Youngstown,  OH;  Tidioute,  PA; 
Bradford,  PA;  INT  Bradford  078°  and  Elmira, 
NY,  252°  radials;  Elmira;  Binghamton,  NY; 
Rockdale.  NY;  Albany,  NY;  Cambridge,  NY; 
INT  Cambridge  063°  and  Lebanon,  NH,  214° 
radials;  to  Lebanon, 


V-289  (Revised) 

From  Beaumont.  TX;  INT  Beaumont  323° 
and  Lufkin,  TX,  161°  radials;  Lufkin;  Gregg 
County,  TX;  Texarkana,  AR;  Fort  Smith,  AR; 
Harrison,  AR;  Dogwood,  MO;  INT  Dogwood 
052°  and  Maples,  MO.  230°  radials;  INT 
Maples  230°  and  Vichy,  MO,  198°  radials;  to 
Vichy.  The  airspace  within  R— 4501A,  R- 
4501B.  R-4501C  and  R-4501D  is  excluded 
during  their  time  of  acjivation. 
***** 

Issued  in  Washington,  DC,  on  January  6, 
2003. 

'  Reginald  C.  Matthews, 

Manager.  Airspace  and  Rules  Division. 
[FR  Doc.  03-919  Filed  1-15-03;  8:45  am) 

BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  622 

[Docket  No.  02081 61 98-231 5-02;  t.D. 
071202A] 

RIN  0648-AP41 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  off  ttte  Southern  Atlantic 
States;  Amendment  5 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce.  " 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Amendment  5  to  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  off  the  Southern  Atlantic  States 
(FMP).  This  final  rule  establishes  a 
limited  access  program  for  the  rock 
shrimp  fishery  in  the  exclusive 
economic  zone  (EEZ)  off  Georgia  and  off 
the  east  coast  of  Florida  (limited  access 
area),  establishes  a  minimum  mesh  size 
for  a  rock  shrimp  trawl  net  in  the 


limited  access  area,  requires  the  use  of 
an  approved  vessel  monitoring  system 
(VMS)  by  vessels  allowed  to  fish  for 
rock  shrimp  in  the  limited  access 
program,  and  requires  an  operator  of  a 
vessel  in  the  rock  shrimp  fishery  in  the 
EEZ  off  the  southern  Atlantic  states 
(North  Carolina  through  the  east  coast  of 
Florida)  to  have  an  operator  permit.  In 
addition,  NMFS  informs  the  public  of 
the  approval  by  the  Office  of 
Management  and  Budget  (OMB)  of  the 
collection-of-information  requirements 
contained  in  this  final  rule  and 
publishes  the  OMB  control  numbers  for 
those  collections.  The  intended  effects 
of  this  final  rule  are  to  minimize 
additional  increases  in  harvesting 
capacity  in  the  rock  shrimp  fishery; 
reduce  the  bycatch  of  small, 
unmarketable  rock  shrimp;  enhance 
compliance  with  fishery  management 
regulations;  improve  protection  of 
essential  fish  habitat,  including  an  area 
that  contains  the  last  20  acres  (8 
hectares)  of  intact  Oculina  coral 
remaining  in  the  world;  and  ensure  the 
long-term  economic  viability  of  the  rock 
shrimp  industry. 
DATES:  This  final  rule  is  effective 
February  18,  2003. 
ADDRESSES:  Comments  regarding  the 
collection-of-information  requirements 
contained  in  this  final  rule  should  be 
sent  to  Robert  Sadler,  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702,  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503  (Attention: 
NOAA  Desk  Officer). 

Copies  of  the  final  regulatory 
flexibility  analysis  (FRFA)  may  be 
obtained  from  the  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Peter  J.  Eldridge;  phone:  727-570-5305; 
fax:  727-570-5583;  e-mail: 
Peter.Eldridge@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

shrimp  fishery  off  the  southern  Atlantic 
states  is  managed  imder  the  FMP.  The 
FMP  was  prepared  by  the  South 
Atlantic  Fishery  Management  Council 
(Council)  and  is  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  by 
regulations  at  50  CFR  part  622. 

NMFS  approved  Amendment  5  on 
October  23,  2002.  NMFS  publishe'd  a 
proposed  rule  to  implement 
Amendment  5  and  requested  comments 
on  the  proposed  rule  through  October 
21,  2002  (67  FR  56516,  September  4, 
2002).  The  rationale  for  the  measures  in 
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Amendment  5  is  provided  in  the 
preamble  to  the  proposed  rule  and  is  not 
repeated  here. 

Comments  and  Responses 

NMFS  received  seven  comments, 
from  three  individuals  and  the  Council, 
on  the  proposed  rule  (67  FR  56516, 
September  4,  2002).  A  summary  of  the 
comments  received  and  NMFS' 
responses  follows. 

Comment  1 :  A  vessel  owner  reported 
that  she  had  fished  for  rock  shrimp  in 
the  1980's  and  helped  to  build  the 
market  for  rock  shrimp.  She  believes 
that  she  should  be  eligible  for  a  permit 
even  though  she  did  not  meet  the 
eligibility  requirements. 

Response:  The  public  was  notified  on 
April  4,  1994,  that  the  South  Adantic 
Coimcil  was  considering  a  limited 
access  program  for  the  rock  shrimp 
fishery  and  that  anyone  entering  the 
fishery  after  April  4, 1994,  might  not  be 
assured  of  future  participation  in  the 
fishery  if  a  limited  entry  management 
regime  were  implemented.  Since  then, 
there  is  evidence  that  the  fishery  has 
become  overcapitalized.  For  example, 
although  the  cvuxent  estimate  for 
optimum  yield  is  6.83  million  lb  {3.10 
million  kg),  as  many  as  400  vessels  have 
obtained  a  rock  shrimp  permit.  The 
Advisory  Panel  of  the  Council  believes 
that  the  fishery  can  support,  at  most,  no 
more  than  150  vessels,  and  it  is  evident 
that  a  much  smaller  number  of  vessels 
could  take  the  annual  harvest  in  most 
years.  For  these  reasons,  the  Coimcil 
limited  access  to  the  fishery  to 
participants  who  could  demonstrate  that 
they  had  landed  at  least  15,000  lb  (6,804 
kg)  of  rock  shrimp  in  any  one  calendar 
year  between  1996  and  2000. 

Comment  2:  One  fisherman  and  one 
vessel  owner  opposed  the  VMS 
requirement.  They  believe  that  the 
government  should  pay  for  the  VMS 
system  and  that  the  VMS  system  was 
not  needed.  Also,  they  reported  that 
they  wanted  to  split  trips  between  rock 
and  pen^eid  shrimp  without  having  to 
unload  their  rock  shrimp  catch  before 
they  could  fish  for  penaeid  "soft" 
shrimp. 

Response:  There  is  considerable 
evidence  that  illegal  trawling  by  rock 
shrimp  vessels  has  resulted  in  extensive 
damage  to  Oculina  habitat.  Further, 
national  standard  9  of  the  Magnuson- 
Stevens  Act  requires  that  conservation 
and  management  measures  shall,  to  the 
extent  practicable,  minimize  bycatch. 
The  use  of  an  approved  VMS  will 
minimize  inadvertent,  as  well  as 
deliberate,  trawling  in  protected 
Oculina  habitat  areas  because  vessel 
captains  will  know  precisely  the 
location  of  protected  areas  and  will  be 


informed  that  trawling  in  such  areas  is 
prohibited.  It  should  be  noted  that 
vessels  with  an  approved  VMS  system 
will  be  able  to  split  trips  between  rock 
and  penaeid  shrimp  trips  without 
having  to  land  either  type  of  shrimp 
first.  The  VMS  will  enable  vessel 
owners  to  monitor  vessel  operations 
which  should  result  in  safer  and  more 
efficient  fishing  operations  that  will 
benefit  the  crew  as  well  as  the  vessel 
owner. 

Comment  3:  One  fisherman  and  one 
vessel  owner  opposed  the  limited  access 
program  for  the  rock  shrimp  fishery. 
They  believe  that  fishing  is  a  right  that 
all  Americans  should  be  able  to 
exercise. 

Response:  The  Magnuson-Stevens  Act 
mandates  that  fishery  resources  should 
be  managed  on  a  sustainable  basis  so 
that  an  optimal  yield  can  be  obtained. 
As  noted  earlier,  there  is  evidence  that 
overcapitalization  has  occurred  in  the 
rock  shrimp  fishery  and,  at  most,  no 
more  than  150  vessels  should  be 
allowed  to  participate  in  the  fishery.  It 
is  clear  that  the  rock  shrimp  resource  is 
limited  and  that  an  optimum  economic 
yield  is  unlikely  if  open  access  to  the 
fishery  continues.  As  such,  a  limited 
access  program  is  appropriate  because  it 
is  prudent  and  reasonable  to  limit 
fishing  pressiue  to  the  level  which  the 
resoiut;e  can  support  without 
overfishing  and  without  allowing  the 
cost  of  fishing  to  exceed  the  revenues 
obtained  by  selling  the  catch. 

Comment  4:  One  vessel  owner 
opposed  the  minimum  mesh  size 
requirement. 

Response:  There  is  empirical  evidence 
that  the  use  of  minimum  mesh  sizes  less 
than  1  7/8  inches  (4.76  cm)  will  result 
in  an  excessive  catch  of  smaller,  less 
valuable  shrimp.  It  is  believed  that 
allowing  shrimp  to  grow  larger  will 
result  in  more  income  to  fishermen  as 
well  as  a  more  attractive  product  for 
consumers.  Also,  the  use  of  larger  mesh 
should  result  in  less  bycatch  of  juvenile 
fish  and  other  invertebrates.  For  this 
reason,  the  Council  proposed  and  NMFS 
approved  the  1  7/8-inch  (4.76-cm) 
minimum  mesh  size. 

Comment  5:  One  vessel  owner  did  not 
want  individuals  to  have  to  take  a  test 
to  obtain  a  rock  shrimp  operator  permit. 
Response:  NMFS  will  not  require  any 
performance  or  competency  test  to 
obtain  an  operator  permit. 

Comment  6:  The  Council's  Habitat 
and  Environmental  Protection  and 
Coral,  Coral  Reef  and  Live/Hard  Bottom 
Habitat  Advisory  Panels  endorsed  the 
management  measures  in  Amendment 
5,  especially  the  VMS  and  operator 
permit  requirements  and  urged  that 


these  measiues  be  implemented  as  soon 
as  possible.  '        >.. 

Response:  NMFS  agrees. 

Comment  7:  The  Council  commented 
in  support  of  the  management  measures 
proposed  in  Amendment  5. 

Response:  NMFS  agrees. 

Classification 

The  Administrator,  Southeast  Region, 
NMFS,  determined  that  Amendment  5 
is  necessary  for  the  conservation  and 
management  of  the  South  Atlantic  rock 
shrimp  fishery  and  that  it  is  consistent 
with  the  Magnuson-Stevens  Act  and 
other  applicable  laws. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

NMFS  prepared  a  final  regulatory 
flexibility  analysis  (FRFA)  that 
describes  the  impact  this  proposed  rule, 
if  adopted,  would  have  on  small 
entities.  The  analysis  is  summarized  as- 
follows. 

The  Magnuson-Stevens  Act  provides 
the  statutory  basis  for  the  rule.  The 
objective  of  the  final  rule  is  to  minimize 
additional  increases  in  harvesting 
capacity  in  the  rock  shrimp  fishery; 
reduce  the  bycatch  of  small, 
immarketable  rock  shrimp;  enhance 
compliance  with  fishery  management 
regulations;  improve  protection  of 
essential  fish  habitat;  and  ensiu-e  the    • 
long-term  economic  viability  of  the  rock 
shrimp  fishery.  The  final  rule  will: 
establish  a  limited  access  program  for 
the  rock  shrimp  fishery  in  the  EEZ  off 
Georgia  and  off  the  east  coast  of  Florida 
(limited  access  area);  establish  a 
minimum  mesh  size  for  a  rock  shrimp 
trawl  net  in  the  limited  access  area; 
require  the  use  of  an  approved  VMS  by 
vessels  allowed  to  fish  for  rock  shrimp 
in  the  limited  access  program;  and, 
require  an  operator  of  a  vessel  in  the 
rock  shrimp  fishery  in  the  EEZ  off  the 
southern  Atlantic  states  to  have  an 
operator  permit. 

No  duplicative,  overlapping,  or 
conflicting  Federal  rules  have  been 
identified. 

No  comments  were  received  regarding 
the  economic  impact  of  this  final  rule. 
The  niunber  of  vessels  with  permits 
for  the  South  Atlantic  rock  shrimp 
fishery  varies  from  year  to  year  but  has 
not  exceeded  431.  Since  permits  were 
required  in  the  fishery  in  1996.  at  least 
540  different  vessels  have  been 
permitted  in  the  fishery.  Similarly,  the 
niunber  of  vessels  that  have  landed  rock 
shrimp  varies  from  year  to  year.  In  1996, 
the  number  of  active  vessels  reached  an 
historical  peak  of  153.  From  1996 
through  2000,  at  least  279  different 
vessels  have  recorded  landings  of  South 
Atlantic  rock  shrimp.  All  of  these 
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vessels  are  commercial  vessels;  there  is 
no  recreational  component  of  the 
fishery.  All  of  the  commercial  vessels 
that  have  been  permitted  in  the  fishery 
will  be  affected  by  this  final  rule.  Based 
on  the  Small  Business  Administration's 
current  definition  of  a  small  entity  in 
the  fish  harvesting  sector  (annual  gross 
revenues  not  exceeding  $3.5  million), 
the  vast  majority  of  these  vessels  are 
small  entities.  One  company  did  own  as 
many  as  12  permitted  vessels  during  the 
1996-2Q00  time  period.  None  of  these 
vessels  were  active  in  the  fishery  diuring 
these  years,  and  this  company  had  zero 
landings  and  gross  revenues  from  the 
fishery  diu-ing  these  years.  However, 
data  on  the  company's  operations  in 
other  fisheries  have  led  to  a 
determination  that  this  company  is  a 
large  entity.  To  maintain  confidentiality, 
additional,  detailed  information 
regarding  this  company's  operations 
caimot  be  provided. 

At  least  111  small  entities  (vessels) 
that  have  been  active  in  the  fishery  are 
not  expected  to  qualify  for  the  limited 
access  permit  and  could  experience  , 
some  short-term  loss  in  revenue 
resulting  from  limiting  access  in  the 
South  Atlantic  rock  shrimp  fishery  off 
Georgia  and  Florida.  The  average  loss  in 
gross  revenue  per  vessel  would  be 
expected  to  be  no  larger  than  $1 ,365 
annually  in  the  short  term.  Vessels  that 
entered  the  fishery  in  2001  could 
experience  higher  losses  in  average 
revenue,  though  data  are  not  presently 
available  to  make  such  a  determination. 
However,  it  is  expected  that  some  of 
these  vessels  may  mitigate  this  loss  by 
participating  in  other  fisheries.  Because 
information  is  not  available  on  these 
vessels'  economic  dependence  on  the 
rock  shrimp  fishery,  it  is  not  possible  to 
calculate  the  impact  of  limited  access  on 
their  profitability.  Since  the  single,  large 
entity  earned  zero  gross  revenues  from 
the  fishery,  no  measurable  economic 
impact  would  be  imposed  on  this  entity 
as  a  result  of  this  action.  Further,  this 
entity  would  not  be  subject  to  other 
actions  only  applicable  to  limited  access 
permit  holders,  and  thus  would  not  be 
affected  by  those  actions. 

For  the  leS'vessels  expected  to 
qualify  for  limited  access  permits,  each 
would  be  required  to  pay  a  $50  fee  per 
permit  application.  In  addition,  a  time 
burden  would  be  imposed  as  a  result  of 
having  to  apply  for  the  limited  access 
permit.  The  time  burden  for  completing 
the  application  is  estimated  at  20 
minutes.  According  to  2000  data  from 
the  Bureau  of  Labor  Statistics,  the 
average  hourly  wage  for  first-line 
supervisors/managers  in  the  fishing, 
forestry,  and  farming  industries  is 
$16.72.  Thus,  the  monetary  value  of  this 


time  biu-den  is  $5.58  per  vessel.  As  a 
result,  the  total  cost  of  this  action  per 
qualifying  vessel  is  $55.58,  or  $9337  for 
all  qualifying  vessels.  However,  since 
these  permits  will  be  renewed,  via 
application,  biaimually  rather  than 
annually,  the  total  cost  per  year  would 
be  approximately  $27.79.  In  cases  where 
vessel  owners  have  qualified  as  the 
result  of  a  transfer  in  catch  history, 
documentation  would  be  needed  to 
support  a  determination  of  eligibility. 
The  time  burden  associated  with 
compiling  such  docimientation  is 
estimated  at  1  hour,  for  an  additional 
one-time  cost  of  $16.72  in  the  first  year. 
Therefore,  for  these  vessels,  the 
monetary  value  of  the  time  burden 
associated  with  this  action  is  estimated 
at  $19.51  per  vessel.  Thus,  total  annual 
costs  would  be  $44.51  in  the  first  year, 
and  $27.79  in  years  thereafter. 

For  vessel  owners  that  do  not  initially 
qualify  for  a  limited  access  permit,  two 
additional  opportunities  exist  to  obtain 
such  a  permit.  Specifically,  the  vessel 
owner  may  submit  a  request  to  the  RA 
for  reconsideration  of  an  initial 
determination  of  non-eligibility.  The 
time  burden  associated  with  filing  such 
a  request  is  estimated  to  be  2  hoius.  In 
addition,  these  vessel  owners  may 
submit  a  request  to  be  placed  on  a  list 
of  those  desiring  the  re-issuance  of  a 
permit  that  was  not  renewed  in  a  timely 
manner  by  an  initial  qualifier.  The  time 
burden  associated  wiUi  filing  this 
request  is  estimated  to  be  5  minutes. 
Thus,  the  monetary  value  of  these  time 
burdens  is  $35  per  vessel.  Although  it 
is  not  possible  to  perfectly  predict  how 
many  non-qualifiers  will  submit  such 
requests,  those  owners  whose  vessels 
were  active  in  the  fishery  but  did  not 
qualify  are  most  likely  to  submit  one  or 
both  requests.  Given  that  111  active 
vessels  are  not  expected  to  qualify,  and 
since  these  vessels  would  have  also 
submitted  an  application  and  therefore 
paid  the  requisite  and  non-refundable 
$50  fee,  the  total  burden  per  vessel 
would  be  $85  for  cill  such  vessels,  or 
$9435  in  the  aggregate. 

The  final  rule  is  expected  to  result  in 
lesser  impacts  than  rejected  option  2, 
which  would  limit  eligibility  to  those 
who  had  met  the  criteria  prior  to 
December  31,  1999,  rather  than 
December  31,  2000.  Rejected  option  2 
would  exclude  an  additional  26  vessels, 
most  of  which  were  very  active  in  the 
fishery  in  2000,  and  the  average  annual 
short-term  revenue  loss  per  active  vessel 
would  increase  from  $1,365  to  $4,153. 
Given  the  possibility  of  continued  entry 
of  new  vessels  into  the  fishery  and  an 
exacerbation  of  the  current  overcapacity 
problem,  the  no  action  option  (rejected 
option  1)  is  not  acceptable.  Rejected 


option  3  would  only  enable  those  who 
entered  the  fishery  after  April  4, 1994, 
to  obtain  non-transferable  permits. 
Relative  to  the  final  rule,  this  option  is 
more  restrictive  on  recent  participants 
and  was  not  supported  by  industry 
representatives.  Also,  it  is  likely  that 
rejected  option  3  would  not  reduce  the 
initial  level  of  overcapacity  in  the 
fishery.  Based  on  the  objectives  of  the 
FMP  and  the  issues  being  addressed,  the 
final  rule  is  superior  to  the  rejected 
alternatives. 

The  minimum  mesh  size  requirement 
applicable  to  the  limited  access  area 
could  increase,  costs  for  those  vessel 
owners  whose  gear  does  not  meet  the 
proposed  minimum  mesh  size  and  who 
obtain  limited  access  endorsements.  The 
gear  replacement  cost  is  expected  to  be 
between  $75  and  $80  per  net  ($150  to 
$320  per  vessel).  During  the  1996-2000 
time  period,  active  vessels  expected  to 
qualify  for  a  limited  access  permit 
earned  between  $31,902  and  $127,319 
in  gross  revenues  per  year  from  the  rock 
shrimp  fishery.  These  vessels  also 
typically  earn  revenues  from  other 
fisheries,  such  as  the  penaeid  shrimp 
fisheries  of  the  South  Atlantic  and  Gulf 
of  Mexico.  Since  the  minimimi  mesh 
size  is  the  predominant  mesh  size 
presently  being  used  in  the  fishery,  a 
majority  of  vessel  owners  likely  will  not 
inciu-  these  costs.  However,  for  those 
owners  not  presently  using  the 
minimum  mesh  size  or  larger,  the  gear 
modification  expense  could  represent 
between  0.1  percent  and  1  percent  of 
their  annual  gross  revenues  from  this 
fishery  in  the  first  year. 

The  final  rule  will  result  in  gear 
replajEement  costs  for  those  vessels  that 
utilize  trawl  nets  with  a  smaller  mesh 
size.  Compared  to  the  no  action  option, 
this  measure  would  impose  a  higher 
cost  on  the  industry.  However,  the 
Council's  Rock  Shrimp  Advisory  Panel 
was  of  the  opinion  that  the  replacement 
cost  for  the  cod  end  would  be  recovered 
in  the  future  as  overall  yields  increase 
from  allowing  recruitment  of  small 
shrimp  that  escape  to  larger  size  classes. 
Also,, the  time  saved  from  not  having  to 
cull  many  small,  unmarketable  shrimp 
in  each  haul  could  translate  into  more 
tows  per  trip.  In  comparison  to  rejected 
options  3  and  4.  the  Advisory  Panel  felt 
that  the  recommendecfhiesh  size  would 
be  more  effective  at  allowing  the 
escapement  of  small,  unmarketable 
shrimp  than  the  1  and  3/4-inch  (4.45- 
cm)  mesh  size.  However,  the  2-inch  (5- 
cm)  mesh  size  would  allow  escapement 
of  a  much  higher  proportion  of 
marketable  shrimp  compared  to  this 
proposed  mesh  size.  Under  the 
assumption  that  the  net  replacement 
cost  would  be  recouped  from  higher 


Federal  Register / Vol.  68,  No.  11 /Thursday.  January  16,  2003 /Rules  and  Regulations 


2191 


returns,  and  the  Advisory  Panel's 
recommendation  that  1  and  7/8  inches 
(4.76  cm)  is  the  optimal  mesh  size  for 
this  Fishery,  the  mesh  size  specified  by 
the  final  rule  is  superior  to  ihe 
alternatives  considered. 

The  requirement  for  an  operating 
VMS  would  impose  a  one-time  cost  to 
owners  who  obtain  limited  access 
endorsements  that  would  not  exceed 
$1,200.  This  capital  cost  is  expected  to 
be  amortized  over  the  average  life-span 
of  the  equipment,  presently  estimated  at 
7  years.  Thus,  the  annual  cost  per  vessel 
is  approximately  $171.  In  addition, 
there  would  be  some  level  of  recurring 
operating/repair/maintenance  costs,  and 
no  more  than  $800  in  annual 
commxmication  costs.  Therefore,  the 
requirement  for  an  operating  VMS 
would  decrease  a  vessel's  annual 
profitability  by  approximately  $971. 
Given  the  previously  noted  annual  gross 
revenue  estimates,  the  expected  annual 
explicit  cost  of  the  VMS  requirement 
alone  could  represent  between  0.8 
percent  and  3  percent  of  these  vessels' 
annual  gross  revenues  from  the  rock 
shrimp  fishery. 

Additionally,  time  burdens  would  be 
imposed  as  a  result  of  the  VMS 
requirement.  Specifically,  the  time  to 
install  the  VMS  is  estimated  to  be  4 
hours:  the  time  to  complete  and  submit 
a  statement  certifying  compliance  with 
the  installation  and  activation  checklist 
is  estimated  to  be  15  minutes;  annual 
maintenance  is  estimated  to  be  2  hoius 
each  year;  and  the  time  to  transmit 
position  reports  is  estimated  to  be  14 
minutes  per  day  at  sea.  Current 
information  suggests  that  the  average, 
annual  number  of  days  at  sea  is 
approximately  200  for  qualifying  vessels 
active  in  this  fishery.  As  such,  this 
particular  time  burden  is  estimated  at 
2800  minutes  or  46.67  hotirs  per  vessel. 
Therefore,  the  total  time  burden 
associated  with  VMS  is  approximately 
53  hours  per  vessel  in  the  first  year,  the 
monetary  value  of  which  is 
approximately  $883  per  vessel.  In  the 
years  thereafter,  only  the  time  burdens 
associated  with  annual  maintenance 
and  the  time  to  transmit  position  reports 
would  be  incurred.  Thus,  the  time 
biirden  per  vessel  in  later  years  would 
be  48.67  hovus,  the  monetary  value  of 
which  is  approximately  $813  annually 
per  vessel.  By  combining  the  explicit 
and  implicit  costs,  the  total  annual  cost 
of  this  action  is  $1854  per  vessel  in  the 
first  year,  and  $1784  per  vessel  in  later 
years,  or  $311,472  and  $299,712 
aimually  for  all  qualifying  vessels. 

The  final  rule  will  likely  result  in 
higher  costs  than  rejected  option  3, 
under  which  only  vessels  with  a  past 
fishery  violation  would  be  required  to 


use  VMS,  as  opposed  to  all  vessels.  The 
use  of  an  approved  vessel  monitoring 
system  is  necessary  to  protect  essential 
fish  habitat  and  essential  fish  habitat 
areas  of  particular  concern.  Illegal  use  of 
rock  shrimp  trawls  within  the  Oculina 
Bank  can  result  in  damage  to  bottom 
habitat,  as  emphasized  in  a  recent  report 
presented  to  the  Council  on  this  topic. 
This  latest  report  indicates  that  only  20 
acres  of  Oculina  coral  remain  intact,  not 
only  in  this  area,  but  in  the  world. 
Requiring  rock  shrimp  vessels  to  carry 
an  approved  VMS  unit  will  improve 
compliance  and  allow  the  rock  shrimp 
fishermen  to  demonstrate  that  they  are 
not  fishing  in  any  closed  areas. 
Currently,  the  probability  of  detecting 
fishing  in  the  Oculina  Bank  HAPC  is 
low,  given  the  distance  from  shore  and 
the  frequency  of  Coast  Guard  patrols  in 
this  area.  VMS  technology  will 
significantly  improve  the  detection  of 
fishery  violations  in  this  closed  area. 
Thus,  the  final  rule  is  superior  to  the  no 
action  option  and  rejected  option  3. 
Rejected  option  3  would  only  provide 
coverage  for  some  vessels  in  the 
industry  and  would  not  be  as  effective 
as  the  preferred  alternative  in  improving 
compliance.  In  comparison  to  rejected 
option  2,  the  VMS  system  requirements 
should  be  specified  in  order  to  ensvire 
that  the  utilized  system  will  ensure 
sufficient  surveillance  of  vessel 
activities.  In  this  respect,  the  final  rule 
is  preferable  to  rejected  option  2.  Also, 
the  final  rule  establishes  a  cap  on  the 
cost  per  vessel  for  piuchase  of  the  VMS 
unit  and  annual  communications.  Based 
on  these  facts,  the  final  rule  is  superior 
to  the  alternatives  considered. 

The  requirement  for  operator  permits 
in  the  South  Atlantic  rock  shrimp 
fishery  will  increase  costs  to  owners 
who  operate  their  own  vessels  and  to 
individual  non-owning  operators.  The 
cost  of  a  permit  is  expected  to  be  not 
more  than  $50  and  would  generally  be 
incurred  once  every  3  years,  for  an 
approximate  cost  per  year  of  $16.67. 
Thus,  the  total  explicit  cost  imposed  on 
all  qualifiers  combined  in  the  first  year 
would  be  approximately  $8400.  The 
time  burden  of  applying  for  this  permit 
is  estimated  to  be  60  minutes.  In 
monetary  terms,  this  time  burden 
equates  to  $8.36  per  vessel  operator,  or 
$2.79  per  year.  As  a  result  of  this  action, 
the  annual  total  cost  per  qualifying 
vessel  is  $19.46.  or  $3270  for  all     . 
qualifying  vessels. 

This  biu-den  would  also  be  imposed 
on  vessel  operators  in  the  open  access 
component  of  the  fishery  (i.e.,  the 
Carolinas),  which  could  consist  of  as 
many  as  24  additional  vessels.  If  the 
single,  large  entity  eventually  chose  to 
participate  in  the  open  access 


component  of  the  fishery,  it  would  also 
have  to  incur  these  expenses.  Since  the 
cost  is  constant  on  a  per-vessel  basis, 
disproportional  impacts  would  not 
occur.  In  any  case,  for  participants  in 
the  open  access  component  of  the 
fishery,  these  costs  are  imlikely  to 
substantially  reduce  profitability. 

The  final  rule  will  result  in  higher 
costs  than  the  no  action  option  (rejected 
optionl)  since  it  would  require  an 
operator's  permit,  estimated  to  cost  $50 
per  operator,  that  would  be  valid  for  3 
years.  The  Council's  Rock  Shrimp 
Advisory  Panel  recommended  operator 
permits  to  assist  in  reducing  the  cost  of 
penalties  to  the  industry  from  federal 
fishery  management  violations.  It  is 
expected  that  an  operator's  permit 
requirement  will  improve  compliance 
with  fisheries  management  regulations. 
Even  though  rejected  option  2,  which 
only  requires  an  operator's  permit  for 
captains  who  do  not  own  the  vessel  they 
operate,  would  result  in  a  lower  cost  to 
the  industry-,  it  would  not  eliminate  the 
possibility  that  a  vessel  owner  who  had 
a  vessel  permit  sanction  for  a  federal 
fishery  violation  could  obtain  an 
operator's  permit  and  work  onboard  • 
another  rock  shrimp  vessel.  Thus,  the 
final  rule  is  preferable  to  the  rejected 
alternatives. 

Overall,  the  total  costs  of  these  actions 
on  active,  non-qualifying  vessels  could 
be  as  high  or  higher  than  $1450  per 
vessel,  or  $160,950  in  the  aggregate,  in 
the  short-term.  Depending  on 
circumstances,  these  vessels  may  or  may 
not  mitigate  these  losses  by 
participating  in  other  fisheries. 

For  tne  vessel  owners  who  qualify  for 
a  limited  access  permit,  the  total  annual 
costs  of  these  actions  could  be  as  high 
as  $2238  per  vessel  in  the  first  year,  and 
$1831  thereafter.  Given  that  active 
vessels  expected  to  qualify  for  a  limited 
access  permit  earned  between  $31,902 
and  $127,319  in  gross  revenues  per  year 
from  the  rock  shrimp  fishery,  such  costs 
could  represent  between  1.8  percent  and 
7.0  percent  of  these  revenues  in  the  first 
year,  and  between  1.4  percent  and  5.7 
percent  in  years  thereaiter.  Depending 
on  the  profit  margins  associated  with 
activity  in  this  fishery,  these  losses 
could  be  considered  substantial,  at  least 
for  some  of  the  affected  small  entities. 
However,  it  is  expected  that  future  gains 
in  the  fishery  would  offset  the  short- 
term  costs  to  these  small  entities.  The 
Council's  industry  representatives  (Rock 
Shrimp  Advisory  Panel)  recommended 
that  the  Council  consider  a  limited 
access  program  to  avoid  a  situation 
where  the  current  overcapacity  problem, 
the  primary  source  of  which  is  the  large 
number  of  latent  permits,  is  exacerbated 
and  thus  increases  the  risk  that  firms 
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dependent  on  rock  shrimp  could  be 
forced  out  of  the  fishery  or  out  of 
business.  The  Rock  Shrimp  Advisory 
Panel  requested  operator's  permits  to 
protect  their  interests  since  many 
owners  do  not  operate  their  own 
vessels,  and  this  measure  would  allow 
them  to  hire  captains  who  are  likely  to 
be  more  compliant  with  fishery 
regulations.  Vessel  owners  are  also 
liable  for  any  fishery  violations  even  if 
they  are  not  on  board  the  vessel  during 
the  period  when  the  infraction  occius; 
however,  this  is  true  regardless  of 
operator  permits.  There  have  been  a 
number  of  instances  of  illegal  fishing  in 
an  important  closed  fishing  area,  the 
Oculina  Bank  HAPC,  by  vessels  in  the 
rock  shrimp  fishery.  Given  the 
dwindling  law  enforcement  resoiuces 
for  patrolling  these  areas,  which  are 
several  miles  offshore,  the  Council 
tecommended  that  vessels  in  this 
fishery  be  required  to  use  an  approved 
VMS  since  they  regularly  operate  in 
close  proximity  to  the  Oculina  Bank 
HAPC.  There  is  a  critical  need  to 
implement  this  meastue  for  increased 
protection  of  the  Oculina  coral  habitat. 
A  recently  completed  research  survey 
concluded  that  this  area  contains  the 
last  20  acres  (8  hectares)  of  intact 
Oculina  coral  remaining  in  the  world. 
To  the  extent  enforcement  is  increased 
and  trawling  in  the  Oculina  Bank  HAPC 
is  eliminated,  there  will  be 
corresponding  benefits  in  terms  of 
protecting  Oculina  coral,  habitat,  and 
juvenile  rock  shrimp. 

Copies  of  the  FRFA  are  available  upon 
request  (see  ADDRESSES). 

The  Council  prepared  a  final 
supplemental  environmental  impact 
statement  (FEIS)  for  Amendment  5;  a 
notice  of  availability  was  published  on 
September  6,  2002  (67  FR  57007).  The 
FEIS  concludes  that  Amendment  5  will 
result  in  positive  environmental  impacts 
by  reducing  excess  harvesting  capacity 
in  the  fishery  via  the  limited  access 
program,  reducing  bycatch  (including 
bycatch  of  undersized,  unmarketable 
rock  shrimp)  via  mesh  size  restrictions, 
and  enhancing  compliance  with  all 
management  measures  (including 
protection  of  the  essential  fish  habitat 
and  Oculina  coral)  via  requirements  for 
VMS  and  operator  permits. 

This  final  rule  contains  new 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA)--namely,  application  for  a  limited 
access  endorsement  for  the  South 
Atlantic  rock  shrimp  fishery, 
documentation  of  eligibility  through  a 
written  agreement,  transfer  of  a  limited 
access  endorsement,  installation  and 
operation  of  a  VMS  by  a  vessel  that  has 
been  issued  a  limited  access 


endorsement,  and  application  for  an 
operator  permit  for  the  South  Atlantic 
rock  shrimp  fishery  in  the  EEZ  off  the 
southern  Atlantic  states  (North  Carolina 
through  the  east  coast  of  Florida).  These 
collection-of-information  requirements 
have  been  approved  by  OMB,  OMB 
control  number  0648-0205.  The  average 
public  reporting  burdens  are  estimated 
as  follows:  For  the  limited  access 
endorsement,  20  minutes  for  each 
application  for  the  endorsement  or  for 
the  transfer  of  an  endorsement,  1  hour 
for  documentation  of  eligibility 
submitted  with  the  application,  2  hours 
for  each  request  for  reconsideration  of 
the  RA's  determination  regarding  initial 
endorsement  eligibility,  and  5  minutes 
for  each  request  to  be  placed  on  the  list 
of  owners  desiring  consideration  for 
reissue  of  an  endorsement  that  had  not 
been  renewed;  for  the  VMS,  4  hours  per 
installation,  15  minutes  for  completion 
and  submission  of  the  statement 
certifying  compliance  with  the 
installation  and  activation  checklist,  14 
minutes  per  day  at  sea  for  transmittal  of 
position  reports,  and  2  hours  for  aimual 
maintenance;  and  for  the  operator 
permit,  60  minutes  for  each  application. 

The  estimates  of  public  reporting 
burdens  for  these  collections  of 
information  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  these  burden  estimates  or  any 
other  aspects  of  the  collections  of 
information  to  NMFS  and  OMB  (see 
ADDRESSES). 

Notwithst£inding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subfects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  January  10,  2003. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  902  and  50  CFR 
part  622  are  amended  as  follows: 


15  CFR  Chapter  IX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  In  §  902.1,  the  table  in  paragraph 
(b),  under  50  CFR,  is  amended  by 
adding,  in  numerical  order,  the 
following  entries  to  read  as  follows: 

§902.1    OMB  control  numbers  assigned 
pursuant  to  ttte  Paperwork  Reduction  Act 


(b) 


CFR  part  or  section 

where  the  information 

collection  requirement 

is  located 


Current  OMB  control 

number  (all  numtwrs 

begin  with  0648-) 


50  CFR 


622.9 


622.19 


-0205 


-0205 


50  CFR  Chapter  Vi 

PART  622— RSHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

3.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  hi  §  622.4,  paragraph  (a)(2)(viii).  (c), 
(f)  through  (j),  and  (1)  are  revised  and 
paragraphs  (a)(5)  and  (b)(4)  are  added  to 
read  as  follows: 

§  622.4    Permtts  and  fees. 

(a)  *  *  * 

(2)  *  *  * 

(viii)  South  Atlantic  rock  shrimp.  (A) 
For  a  person  aboard  a  vessel  to  fish  for 
rock  shrimp  in  the  South  Atlantic  EEZ 
or  possess  rock  shrimp  in  or  from  the 
South  Atlantic  EEZ,  a  commercial  vessel 
permit  for  rock  shrimp  must  be  issued 
to  the  vessel  and  must  be  on  board.  (See 
paragraph  {a)(5)  of  this  section  for  the 
requirements  for  operator  permits  for 
the  South  Atlantic  rock  shrimp  fishery.) 

(B)  In  addition,  effective  July  15, 
2003,  for  a  person  aboard  a  vessel  to  fish 
for  rock  shrimp  in  the  South  Atlantic 
EEZ  off  Georgia  or  off  Florida  or  possess 
rock  shrimp  in  or 
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from  the  South  Atlantic  EEZ  off  Georgia 
or  off  Florida,  a  limited  access 
endorsement  for  South  Adantic  rock 
shrimp  must  be  issued  to  the  vessel  and 
must  be  on  board.  See  §  622.19  for 
limitations  on  the  issuance,  transfer, 
renewal,  and  reissuance  of  a  limited 
access  endorsement  for  South  Atiantic 
rock  shrimp. 
***** 

(5)  Operator  permits,  (i)  Effective  May 
16,  2003,  for  a  person  to  be  an  operator 
of  a  vessel  fishing  for  rock  shrimp  in  the 
South  Atlantic  EEZ  or  possessing  rock 
shrimp  in  or  from  the  South  Atlantic 
EEZ,  or  to  be  an  operator  of  a  vessel  that 
has  a  valid  permit  for  South  Atlantic 
rock  shrimp  issued  imder  this  section, 
such  person  must  have  and  carry  on 
board  a  valid  operator  permit  and  one 
other  form  of  personal  identification 
that  includes  a  picture  (driver's  license, 
passport,  etc.). 

(ii)  An  owner  of  a  vessel  that  fishes 
for  rock  shrimp  in  the  South  AUantic 
EEZ  or  possesses  rock  shrimp  in  or  from 
the  South  Atlantic  EEZ,  and  an  owner 
of  a  vessel  that  has  a  valid  permit  for 
rock  shrimp  issued  under  this  section, 
must  ensiure  that  at  least  one  person 
with  a  valid  operator  permit  for  the 
South  Atlantic  rock  shrimp  fishery  is 
aboard  while  the  vessel  is  at  sea  or 
offloading. 

(b)  *  *  *  ,.         ^ 
(4)  Operator  permits.  An  apphcant  for 

an  operator  permit  must  provide  the 

following: 

(i)  Name,  address,  telephone  number, 
and  other  identifying  information 
specified  on  the  application. 

(ii)  Two  recent  (no  more  than  1-yr 
old),  color,  passport-size  photographs. 

(iii)  Any  other  information  that  may 
be  necessary  for  the  issuance  or 
administration  of  the  permit,  as 
specified  on  the  application  form. 

(c)  Change  in  application  information. 
The  owner  or  operator  of  a  vessel  with 

a  permit,  a  person  with  a  coral  permit, 
a  person  with  an  operator  permit,  or  a 
dealer  with  a  permit  must  notify  the  RA 
within  30  days  after  any  change  in  the 
application  information  specified  in 
paragraph  (b)  of  this  section.  The  permit 
is  void  if  any  change  in  the  information 
is  not  reported  within  30  days. 
***** 

(f)  Duration.  A  permit  remains  valid 
for  the  period  specified  on  it  unless  it 
is  revoked,  suspended,  or  modified 
pursuant  to  subpart  D  of  15  CFR  part 
904  or,  in  the  case  of  a  vessel  or  dealer 
permit,  the  vessel  or  dealership  is  sold. 

(g)  Transfer— [1)  Vessel  permits, 
licenses,  and  endorsements  and  dealer 
permits.  A  vessel  permit,  license,  or 
endorsement  or  a  dealer  permit  issued 


under  this  section  is  not  transferable  or 
assignable,  except  as  provided  in 
paragraph  (m)  of  this  section  for  a 
commercial  vessel  permit  for  Gulf  reef 
fish,  in  paragraph  (n)  of  this  section  for 
a  fish  trap  endorsement,  in  paragraph 
(o)  of  this  section  for  a  Gulf  king 
mackerel  gillnet  endorsement,  in 
paragraph  (p)  of  this  section  for  a  red 
snapper  license,  in  paragraph  (q)  of  this 
section  for  a  king  mackerel  permit,  in 
paragraph  (r)  of  this  section  for  a  charter 
vessel/headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish, 
in  §622. 17(c)  for  a  commercial  vessel 
permit  for  golden  crab,  in  §  622.18(e)  for 
a  commercial  vessel  permit  for  South 
Atlantic  snapper-grouper,  or  in 
§  622.19(e)  for  a  commercial  vessel 
permit  for  South  Atlantic  rock  shrimp. 
A  person  who  acquires  a  vessel  or 
dealership  who  desires  to  conduct 
activities  for  which  a  permit,  license,  or 
endorsement  is  required  must  apply  for 
a  permit,  license,  or  endorsement  in 
accordance  with  the  provisions  of  this 
section.  If  the  acquired  vessel  or 
dealership  is  ciurently  permitted,  the 
application  must  be  accompanied  by  the 
original  permit  and  a  copy  of  a  signed 
bill  of  sale  or  equivalent  acquisition 
papers. 

(2)  Operator  permits.  An  operator 
permit  is  not  transferable. 

(h)  Renewal— (I)  Vessel  permits, 
licenses,  and  endorsements  and  dealer 
permits.  Although  a  vessel  permit, 
license,  or  endorsement  or  a  dealer 
permit  required  by  this  section  is  issued 
on  an  annual  basis,  an  application  for  its 
renewal  is  required  only  every  2  years. 
In  the  interim  years,  renewal  is 
automatic  (without  application)  for  a 
vessel  owner  or  a  dealer  who  has  met 
the  specific  requirements  for  the 
requested  permit,  license,  or 
endorsement;  who  has  submitted  all 
reports  required  under  the  Magnuson- 
Stevens  Act;  and  who  is  not  subject  to 
a  sanction  or  denial  under  paragraph  (j) 
of  this  section.  An  owner  or  dealer 
whose  permit,  license,  or  endorsement 
is  expiring  will  be  mailed  a  notification 
by  the  RA  approximately  2  months  prior 
to  its  expiration.  That  notification  will 
advise  the  status  of  the  renewal.  That  is, 
the  notification  will  advise  that  the 
renewal  will  be  issued  without  further 
action  by  the  owner  or  dealer  (automatic 
renewal);  that  the  permit,  license,  or 
endorsement  is  ineligible  for  automatic 
renewal;  or  that  a  new  application  is 
required. 

(i)  If  eligible  for  automatic  renewal.  If 
the  RA's  notification  indicates  that  the 
owner's  or  dealer's  permit,  license,  or 
endorsement  is  eligible  for  automatic 
renewal,  the  RA  will  mail  the 
automatically  renewed  permit,  license, 


or  endorsement  approximately  1  month 
prior  to  expiration  of  the  old  permit, 
license,  or  endorsement. 

(ii)  If  ineligible  for  automatic  renewal. 
If  the  RA's  notification  indicates  that  the 
owner's  or  dealer's  permit,  license,  or 
endorsement  is  ineligible  for  automatic 
renewal,  the  notification  will  specify  the 
reasons  and  will  provide  «n  opportunity 
for  correction  of  any  deficiencies.  If  the 
owner  or  dealer  does  not  correct  such 
deficiencies  within  60  days  after  the 
date  of  the  RA's  notification,  the 
renewal  will  be  considered  abandoned. 
A  permit,  license,  or  endorsement  that 
is  not  renewed  within  the  applicable 
deadline  vdll  not  be  reissued. 

(iii)  If  new  application  is  required.  If 
the  RA's  notification  indicates  that  a 
new  application  is  required,  the 
notification  will  include  a  preprinted 
renewal  application.  If  the  RA  receives 
an  incomplete  appUcation,  the  RA  will 
notify  the  applicant  of  the  deficiency.  If 
the  applicant  fails  to  correct  the 
deficiency  within  30  days  of  the  date  of 
the  RA's  letter  of  notification,  the 
application  will  be  considered 
abandoned.  A  permit,  license,  or 
endorsement  that  is  not  renewed  within 
the  applicable  deadline  will  not  be 

reissued. 

(iv)  If  notification  is  not  received.  A 
vessel  owner  or  dealer  must  contact  the 
RA  if  he/she  does  not  receive  a 
notification  from  the  RA  regarding 
status  of  renewal  of  a  permit,  license,  or 
endorsement  by  45  days  prior  to 
expiration  of  the  current  permit. 

(2)  Operator  permits.  An  operator 
permit  required  by  this  section  is  issued 
for  a  period  not  longer  than  3  years.  A 
permit  not  renewed  immediately  upon 
its  expiration  would  expire  at  the  end  of 
the  operator's  birth  month  that  is 
between  2  and  3  years  after  issuance. 
For  renewal,  a  new  application  must  be 
submitted  in  accordance  with  paragraph 
(b)(4)  of  this  section. 

(i)  Display.  A  vessel  permit,  license, 
or  endorsement  issued  under  this 
section  must  be  carried  on  board  the 
vessel.  A  dealer  permit  issued  under 
this  section,  or  a  copy  thereof,  must  be 
available  on  the  dealer's  premises.  In 
addition,  a  copy  of  the  dealer's  permit 
must  accompany  each  vehicle  that  is 
used  to  pick  up  from  a  fishing  vessel 
reef  fish  harvested  from  the  Gulf  EEZ. 
The  operator  of  a  vessel  must  present 
the  vessel  permit,  license,  or    . 
endorsement  for  inspection  upon  the 
request  of  an  authorized  officer.  A 
dealer  or  a  vehicle  operator  must 
present  the  permit  or  a  copy  for 
inspection  upon  the  request  of  an 
authorized  officer.  An  operator  of  a 
vessel  in  the  South  Atlantic  rock  shrimp 
fishery  must  present  his/her  operator 
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permit  and  one  other  form  of  personal 
identification  that  includes  a  picture 
(driver's  license,  passport,  etc.)  for 
inspection  upon  the  request  of  an 
authorized  officer. 

(j)  Sanctions  and  denials.  (1)  A 
permit,  license,  or  endorsement  issued 
pursuant  to  this  section  may  be  revoked, 
suspended,  or  modified,  and  a  permit, 
license,  or  endorsement  application  may 
be  denied,  in  accordance  with  the 
procedures  governing  enforcement- 
related  permit  sanctions  and  denials 
found  at  subpart  D  of  15  CFR  part  904. 

(2)  A  person  whose  operator  permit  is 
suspended,  revoked,  or  modified  may 
not  be  aboard  any  fishing  vessel  subject 
to  Federal  fishing  regulations  in  any 
capacity,  if  so  sanctioned  by  NOAA, 
while  the  vessel  is  at  sea  or  offloading. 
The  vessel's  owner  and  operator  are 
responsible  for  compliance  with  this 
measure.  Alist  of  operators  whose 
permits  are  revoked  or  suspended  may 
be  obtained  from  the  RA. 
***** 

(1)  Replacement.  A  replacement 
permit,  license,  or  endorsement  may  be 
issued.  An  application  for  a  replacement 
permit,  license,  or  endorsement  is  not 
considered  a  new  application.  An 
application  for  a  replacement  operator 
permit  must  include  two  new 
photographs,  as  specified  in  paragraph 
{b){4)(ii)  of  this  section. 
***** 

5.  hi  §622.7,  paragraphs  (b)  and  (c) 
are  revised  and  paragraph  (bb)  through 
(ee)  are  added  to  read  as  follows: 

§622.7    Prohibitions. 

***** 

(b)  Falsify  information  on  an 
application  for  a  permit,  license,  or 
endorsement  or  submitted  in  support  of 
such  application,  as  specified  in 

§  622.4(b),  (g),(p).(q).  or  (r)  or  in 
§§622.18  or  622.19. 

(c)  Fail  to  display  a  permit,  license,  or 
endorsement,  or  other  required 
identification,  as  specified  in  §622.4(i). 
***** 

(bb)  Make  a  false  statement,  oral  or 
written,  to  an  authorized  officer 
regarding  the  installation,  use, 
operation,  or  maintenance  of  a  vessel 
monitoring  system  (VMS)  imit  or 
communication  service  provider. 

(cc)  Operate  or  own  a  vessel  that  is 
required  to  have  a  permitted  operator 
aboard  when  the  vessel  is  at  sea  or 
offloading  without  such  operator 
aboard,  as  specified  in  §  622.4(a)(5)(i) 
and  (ii)- 

(dd)  When  a  vessel  that  is  subject  to 
Federal  fishing  regulations  is  at  sea  or 
offloading,  own  or  operate  such  vessel 
with  a  person  aboard  whose  operator 


permit  is  revoked,  suspended,  or 
modified. 

(ee)  Fail  to  comply  with  any  provision 
related  to  a  vessel  monitoring  system  as 
specified  in  §  622.9,  including  but  not 
limited  to,  requirements  for  use, 
installation,  activation,  access  to  data, 
procedures  related  to  interruption  of 
VMS  operation,  and  prohibitions  on 
interference  with  the  VMS. 

6.  In  subpart  A,  §  622.9  is  added  to 
read  as  follows: 

§622.9    Vessel  monitoring  systems 
(VMSs). 

(a)  Requirement  for  use.  As  of  October 
14,  2003  or  90  days  after  NfMFS 
publishes  in  the  Federal  Register,  the 
list  of  approved  transmitting  units  and 
associated  communications  service 
providers,  whichever  is  later,  an  owner 
or  operator  of  a  vessel  that  has  been 
issued  a  limited  access  endorsement  for 
South  Atlantic  rock  shrimp  must  ensure 
that  such  vessel  has  a  NMFS-approved, 
operating  VMS  on  board  when  on  a  trip 
in  the  South  Atlantic.  An  operating 
VMS  includes  an  operating  mobile 
transmitting  unit  on  the  vessel  and  a 
functioning  communication  link 
between  the  unit  and  NMFS  as  provided 
by  a  NMFS-approved  communication 
service  provider. 

(b)  Installing  and  activating  the  VMS. 
Only  a  VMS  that  has  been  approved  by 
NMFS  for  use  in  the  South  Atlantic  rock 
shrimp  fishery  may  be  used.  When 
installing  and  activating  the  NMFS- 
approved  VMS,  or  when  reinstalling 
and  reactivating  such  VMS.  the  vessel 
owner  or  operator  must — 

(1)  Follow  procedures  indicated  on  an 
installation  and  activation  checklist, 
which  is  available  from  NMFS,  Office  of 
Enforcement.  Southeast  Region,  St. 
Petersburg,  FL;  phone:  727-570-5344; 
and 

(2)  Submit  to  NMFS,  Office  of 
Enforcement.  Southeast  Region,  St. 
Petersburg,  FL,  a  statement  certifying 
compliance  with  the  checklist,  as 
prescribed  on  the  checklist. 

(c)  Interference  with  the  VMS.  No 
person  may  interfere  with,  tamper  with, 
alter,  damage,  disable,  or  impede  the 
operation  of  the  VMS.  or  attempt  any  of 
the  same. 

(d)  Interruption  of  operation  of  the 
VMS.  When  a  vessel's  VMS  is  not 
operating  properly,  the  owner  or 
operator  must  immediately  contact 
NMFS.  Office  of  Enforcement,  Southeast 
Region.  St.  Petersburg,  FL,  and  follow 
instructions  from  that  office.  If  notified 
by  NMFS  that  a  vessel's  VMS  is  not 
operating  properly,  the  owner  and 
operator  must  follow  instructions  from 
that  office.  In  either  event,  such 
instructions  may  include,  but  are  not 


limited  to.  manually  communicating  to 
a  location  designated  by  NMFS  the 
vessel's  positions  or  returning  to  port 
until  the  VMS  is  operable. 

(e)  Access  to  position  data.  As  a 
condition  of  authorized  fishing  for  or 
possession  of  South  Atlantic  rock 
shrimp  in  or  from  the  South  Atlantic 
EEZ.  a  vessel  owner  or  operator  subject 
to  the  requirements  for  a  VMS  in  this 
section  must  allow  NMFS,  the  USCG, 
and  their  authorized  officers  and 
designees  access  to  the  vessel's  position 
data  obtained  from  the  VMS. 

7.  hi  subpart  B,  §622.19  is  added  to 
read  as  follows: 

§  622.19    Soutli  Atlantic  rock  shrimp 
limited  access. 

(a)  Applicability.  Effective  July  15, 
2003,  for  a  person  aboard  a  vessel  to  fish 
for  rock  shrimp  in  the  South  Atlantic 
EEZ  off  Georgia  or  off  Florida  or  possess 
rock  shrimp  in  or  from  the  South 
Atlantic  EEZ  off  Georgia  or  off  Florida, 

a  limited  access  endorsement  for  South 
Atlantic  rock  shrimp  must  be  issued  to 
the  vessel  and  must  be  on  board. 

(b)  Initial  eligibility.  A  vessel  is 
eligible  for  an  initial  limited  access 
endorsement  for  South  Adantic  rock 
shrimp  if  the  owner — 

(1)  Owned  a  vessel  with  a  Federal 
permit  for  South  Adantic  rock  shrimp 
on  or  before  December  31,  2000,  and 

(2)  Landed  at  least  15.000  lbs  (6,804 
kg)  of  South  Atlantic  rock  shrimp  in  any 
one  of  the  calendar  years  1996  through 
2000  from  a  vessel  that  he/she  owned. 

(c)  Determinations  of  eligibility — (1) 
Permit  history.  The  sole  basis  for 
determining  whether  a  vessel  had  a 
Federal  permit  for  South  Atlantic  rock 
shrimp,  and  that  vessel's  owmer  during 
the  time  it  was  permitted,  is  the  RA's 
permit  records.  A  person  who  believes 
he/she  meets  the  permit  history 
criterion  based  on  ownership  of  a  vessel 
imder  a  different  name,  as  may  have 
occurred  when  ownership  changed  from 
individual  to  corporate  or  vice  versa, 
must  document  his/her  ownership. 

(2)  Landings,  (i)  Landings  of  rock 
shrimp  from  the  South  Atlantic  EEZ 
during  the  qualifying  period  are  verified 
from  landings  data  that  were  submitted 
on  or  before  January  31,  2001  and  are  in 
state  or  Federal  database  systems;  no 
additional  landings  data  will  be 
accepted. 

(ii)  Only  landings  when  a  vessel  had 
a  valid  Federal  permit  for  rock  shrimp, 
that  were  harvested  from  the  South 
Atlantic  EEZ.  and  that  were  landed  and 
sold  in  compliance  with  state  and 
Federal  regulations  will  be  used  to 
establish  eligibihty. 

(iii)  For  the  purpose  of  eligibility  for 
an  initial  limited  access  endorsement 
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for  South  Atlantic  rock  shrimp,  the 
owner  of  a  vessel  that  had  a  permit  for 
South  Atlantic  rock  shrimp  during  the 
qualifying  period  retains  the  rock 
shrimp  landings  record  of  that  vessel 
dining  the  time  of  his/her  ownership, 
unless,  prior  to  January  16,  2003,  a  sale 
of  the  vessel  includes  a  written 
agreement  that  credit  for  qualifying 
landings  is  transferred  to  the  new 
owner.  Qualifying  landings  are  landings 
of  at  least  15,000  lb  (6,804  kg)  of  rock 
shrimp  harvested  from  the  South 
Atlantic  EEZ  in  any  one  of  the  calendar 
years  1996  through  2000.  Such  transfer 
of  credit  must  be  for  the  vessel's  entire 
record  of  landings  of  rock  shrimp  from 
the  South  Atlantic  dining  the  time  of 
the  seller's  ownership;  no  partial 
transfers  are  allowed. 

(d)  Implementation  procedures — (1) 
Notification  of  status.  On  or  about 
March  17,  2003,  the  RA  will  notify  each 
owner  of  a  vessel  that  had  a  permit  for 
South  Atlantic  rock  shrimp  on  or  before' 
December  31,  2000,  and  each  owner  of 
a  vessel  currently  permitted  for  South 
Atlantic  rock  shrimp,  of  the  RA's  initial 
determination  of  eligibility  for  a  limited 
access  endorsement  for  South  Atlantic 
rock  shrimp.  The  notification  will 
include  a  determination  regarding  the 
15.000-lb  (6,804-kg)  threshold  level  for 
the  endorsement.  If  the  landings  in  the 
combined  state  and  Federal  databases 
do  not  meet  the  15,000-lb  {6,804-kg) 
threshold  for  any  of  the  qualifying  years, 
the  landings  in  each  of  the  qualifying 
years,  as  shown  in  those  databases,  will 
be  included.  Each  notification  will 
include  an  application  for  such 
endorsement.  Addresses  for 
notifications  will  be  based  on  the  RA's 
parmit  records.  Each  owner  of  a  vessel 
that  had  a  permit  for  South  Atlantic 
rock  shrimp  on  or  before  December  31, 
2000,  and  each  owner  of  a  currently 
permitted  vessel,  who  does  not  receive 
notification  by  April  1,  2003  must 
advise  the  RA  of  non-receipt  within  15 
days  thereafter. 

(2)  Applications,  (i)  An  owner  of  a 
vessel  who  desires  a  limited  access 
endorsement  for  South  Atlantic  rock 
shrimp  must  submit  an  application  for 
such  endorsement  postmarked  or  hand- 
delivered  not  later  than  May  16,  2003. 
Failure  to  apply  in  a  timely  manner  will 
preclude  issuance  of  an  endorsement 
even  if  the  vessel  owner  meets  the 
ehgibility  criteria  for  the  endorsement. 
Oi)  An  applicant  who  agrees  with  the 
RA's  initial  determination  of  eligibility 
does  not  need  to  provide  documentation 
of  eligibility  with  his/her  application. 

(iii)  An  apphcant  who  disagrees  with 
the  RA's  initial  determination  of 
eligibility  must  provide  documentation 
of  eligibility  with  his/her  application. 


Such  documentation  must  include  the 
name  and  official  number  of  the  vessel 
permitted  for  South  Atlantic  rock 
shrimp  and  the  dates,  quantities,  trip 
tickets,  and  purchasing  dealers  for 
specific  landings  claimed  for  the  vessel. 
In  addition,  if  an  owner's  application  for 
a  limited  access  endorsement  is  based 
on  qualifying  landings  that  were 
transferred  to  him/her  through  a  written 
agreement,  as  discussed  in  paragraph 
{c)(2)(iii)  of  this  section,  the  application 
must  be  accompanied  by  a  copy  of  that 
agreement  and  a  statement  of  the  cost 
associated  with  obtaining  the  catch 
history.  Documentation  and  other 
information  submitted  on  or  with  an 
application  are  subject  to  verification  by 
comparison  with  state  or  Federal 
records  and  information.  If  such 
documentation  and  information  cannot 
be  verified  from  state  or  Federal  records 
and  information,  the  documentation  and 
other  information  will  be  rejected. 
Submission  of  false  documentation  or 
information  may  disqualify  an  owner 
from  obtaining  an  initial  limited  access 
endorsement  for  South  Atlantic  rock 
shrimp  and  is  a  violation  of  the 
regulations  in  this  part. 

(iv)  If  an  application  that  is 
postmarked  or  hand  delivered  in  a 
timely  manner  is  incomplete,  the  RA 
will  notify  the  applicant  of  the 
deficiency.  If  the  applicant  fails  to 
correct  the  deficiency  within  20  days  of 
the  date  of  the  RA's  notification,  the 
application  will  be  considered 
abandoned. 

(3)  Issuance.  If  a  complete  application 
is  submitted  in  a  timely  manner  and  the 
eligibility  requirements  specified  in 
paragraph  (b)  of  this  section  are  met,  the 
RA  will  take  action  as  follows: 

(i)  If  a  qualified  appUcant  owns  a 
vessel  that  has  a  valid  permit  for  South 
Atlantic  rock  shrimp,  the  RA  will  issue 
an  initial  limited  access  endorsement 
for  South  Atlantic  rock  shrimp  and  mail 
it  to  the  vessel  owner  prior  to  July  15, 

2003. 

(ii)  If  a  qualified  applicant  does  not 
currently  own  a  vessel,  the  RA  will 
inform  him/her  of  qualification,  but  no 
endorsement  will  be  issued.  Such 
qualified  applicant  must  apply  for  a 
permit  and  endorsement  for  a  vessel 
that  he/she  ovras,  or  transfer  the  rights 
to  the  endorsement  to  an  owner  of  a 
vessel,  prior  to  July  15,  2005.  After  that 
date,  the  rights  to  an  initial  limited 
access  endorsement  for  South  Atlantic 
rock  shrimp  that  were  based  on  the 
qualification  will  expire.  A  qualified 
applicant  who  desires  to  transfer  the 
rights  to  an  initial  endorsement  to  the 
owner  of  a  vessel  must  submit  an 
application  requesting  such  transfer  to 
the  RA.  Such  transfer  of  rights  will 


include  transfer  of  credit  for  the  vessel's 
entire  record  of  landings  of  rock  shrimp 
from  the  South  Atlantic  during  the  time 
of  the  qualified  applicant's  ownership. 

(4)  Reconsideration,  (i)  If  the 
eligibility  requirements  specified  in 
paragraph  (b)  of  this  section  are  not  met, 
the  RA  will  notify  the  applicant,  in 
writing,  not  later  than  July  16,  2003.  The 
notification  will  include  the  reason  for 
the  determination  that  the  eligibihty 
requirements  were  not  met.  An 
applicant  may  request  reconsideration 
of  the  RA's  determination  regarding 
initial  endorsement  eligibility  by 
submitting  a  written  request  for 
reconsideration  to  the  RA.  Such  request 
must  be  postmarked  or  hand-delivered 
not  later  than  September  15,  2003  and 
must  provide  additional  written 
documentation  supporting  eligibility  for 
the  endorsement. 

(ii)  Upon  receipt  of  a  request  for 
reconsideration,  the  RA  will  forward  the 
initial  application,  the  RA's  response  to 
that  application,  the  request  for 
reconsideration,  and  pertinent  records 
to  an  Application  Oversight  Board 
consisting  of  state  directors  (or  their 
designees)  from  each  state  in  the 
Council's  area  of  jurisdiction.  Upon 
request,  a  vessel  owner  may  make  a 
personal  appearance  before  the 
Application  Oversight  Board. 

(iii)  If  reconsideration  by  the 
Application  Oversight  Board  is 
requested,  such  request  constitutes  the 
applicant's  written  authorization  under 
section  402(b)(1)(F)  of  the  Magnuson- 
Stevens  Act  for  the  RA  to  make 
available  to  the  members  of  the 
Application  Oversight  Board  such 
confidential  catch  and  other  records  as 
are  pertinent  to  the  matter  under 
reconsideration. 

(iv)  The  Application  Oversight  Board 
may  only  deliberate  whether  the 
eligibility  criteria  specified  in  paragraph 
(b)  of  this  section  were  applied  correcUy 
in  the  applicant's  case,  based  solely  on 
the  available  record,  including 
documentation  submitted  by  the 
applicant.  The  Application  Oversight 
Board  may  not  consider  whether  an 
applicant  should  have  been  eligible  for 
a  vessel  permit  because  of  hardship  or 
other  factors.  The  Application  Oversight 
Board  members  will  provide  individual 
recommendations  for  each  application 
for  reconsideration  to  the  RA. 

(v)  The  RA  will  make  a  final  decision 
based  on  the  eligibility  criteria  specified 
in  paragraph  (b)  of  this  section  and  the 
available  record,  including 
documentation  submitted  by  the 
applicant,  and  the  recommendations 
and  comments  from  members  of  the 
Application  Oversight  Board.  The  RA 
may  not  consider  whether  an  applicant 
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should  have  been  eligible  for  a  vessel 
permit  because  of  hardship  or  other 
factors.  The  RA  will  notify  the  applicant 
of  the  decision  and  the  reason  for  it,  in 
writing,  within  15  days  of  receiving  the 
recommendations  from  the  Application 
Oversight  Board  members.  The  RA's 
decision  will  constitute  the  final 
administrative  action  by  NMFS. 

(e)  Transfer  of  an  endorsement.  A 
limited  access  endorsement  for  South 
Atlantic  rock  shrimp  is  valid  only  for 
the  vessel  and  owner  named  on  the 
permit/endorsement.  To  change  either 
the  vessel  or  the  owner,  an  application 
for  transfer  must  be  submitted  to  the 
RA.  An  owner  of  a  vessel  with  an 
endorsement  may  request  that  the  RA 
transfer  the  endorsement  to  another 
vessel  owned  by  the  same  entity,  to  the 
same  vessel  owned  by  another  entity,  or 
to  another  vessel  with  another  owner.  A 
transfer  of  an  endorsement  under  this 
paragraph  will  include  the  transfer  of 
the  vessel's  entire  catch  history  of  South 
Atlantic  rock  shrimp  to  a  new  owner;  no 
partial  transfers  are  allowed. 

(f)  Renewal.  The  RA  will  not  reissue 
a  limited  access  endorsement  for  South 
Atlantic  rock  shrimp  if  the  endorsement 
is  revoked  or  if  the  RA  does  not  receive 
a  complete  application  for  renewal  of 
the  endorsement  within  1  year  after  the 
endorsement's  expiration  date. 

(g)  Non-renewal  of  inactive 
endorsements.  In  addition  to  the 
sanctions  and  denials  specified  in 
§622.4(j)(l).  a  limited  access 
endorsement  for  South  Atlantic  rock 
shrimp  that  is  inactive  for  a  period  of  4 
consecutive  calendar  years  will  not  be 
renewed.  For  the  purpose  of  this 
paragraph,  "inactive"  means  that  the 
vessel  with  the  endorsement  has  not 
landed  at  least  15,000  lb  (6.804  kg)  of 
rock  shrimp  from  the  South  Atlantic 
EEZ  in  a  calendar  year. 

(h)  Reissuance  of  non-renewed 
permits.  A  permit  that  is  not  renewed 
under  paragraph  (g)  of  this  section  will 
be  made  available  to  a  vessel  owner 
randomly  selected  from  a  list  of  owners 
who  had  documented  landings  of  rock 
shrimp  ft'om  the  South  Atlantic  EEZ 
prior  to  1996  but  who  did  not  qualify  for 
an  initial  limited  access  endorsement. 
To  be  placed  on  the  list,  an  owner  must 
submit  a  written  request  to  the  RA 
postmarked  or  hand-delivered  not  later 
than  January  16,  2004.  The  written 
request  must  contain  documentation  of 
each  specific  landing  claimed,  i.e.,  date, 
quantity  of  rock  shrimp,  name  and 
official  number  of  the  harvesting  vessel, 
ownership  of  the  vessel  at  the  time  of 
landing,  and  name  and  address  of  the 
purchasing  dealer.  Claimed  landings 
that  are  not  verified  by  comparison  with 


state  trip  ticket  or  dealer  records  will 
not  be  recognized. 

8.  In  §  622.41,  the  heading  of 
paragraph  (g))  is  revised  and  paragraph 
(j)  is  added  to  read  as  follows: 

§  622.41    Species  specific  limitations. 


(g)  Penaeid  shrimp  in  the  South 
Atlantic.  *  *  * 


(j)  Rock  shrimp  in  the  South  Atlantic 
off  Georgia  and  Florida.  The  minimum 
mesh  size  for  the  cod  end  of  a  rock 
shrimp  trawl  net  in  the  South  Atlantic 
EEZ  off  Georgia  and  Florida  is  1  7/8 
inches  (4.8  cm),  stretched  mesh.  This 
minimum  mesh  size  is  required  in  at 
least  the  last  40  meshes  forward  of  the 
cod  end  drawstring  (tie-off  rings),  and 
smaller-mesh  bag  liners  ar6  not  allowed. 
A  vessel  that  has  a  trawl  net  on  board 
that  does  not  meet  these  requirements 
may  not  possess  a  rock  shrimp  in  or 
from  the  South  Atlantic  EEZ  off  Georgia 
and  Florida. 
[FR  Doc.  0.-3-1014  Filed  1-15-03;  8:45  am) 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  THE  INTERIOR  . 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 
[KY-234-FOR] 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  We  are  approving,  with  one 
exception,  a  proposed  amendment  to 
the  Kentucky  regulatory  program  (the 
"Kentucky  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  Kentucky 
proposed  revisions  to  the  Kentucky 
Revised  Statutes  (KRS)  at  350.445 
pertaining  to  the  construction  of  a  road 
above  a  highwall.  Kentucky,  revised  its 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 

EFFECTIVE  DATE:  January  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Kovacic,  Telephone:  (859) 
260-8400.  Internet  address: 
bkovacic@osmre.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  f  rogram 

II.  Submission  of  the  Proposed  Amendment 

III.  OSM's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Kentucky 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclcunation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
siuface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *   *;and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
program  on  May  18,  1982.  You  can  find 
background  information  on  the 
Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
in  the  May  18, 1982,  Federal  Register 
(47  FR  21404).  You  can  also  find  later 
actions  concerning  Kentucky's  program 
and  program  amendments  at  30  CFR 
917.11,  917.12.  917.13.  917.15,  917.16 
and  917.17. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  May  9,  2000 
(administrative  record  no.  KY-1473), 
Kentucky  submitted  a  proposed 
amendment  to  its  approved  permanent 
regulatory  program.  Three  house  bills 
were  included  in  the  submission.  House 
Bill  (HB)  502  continues  in  effect  the 
current  administrative  regulations  on 
ownership  and  control.  HB  599  creates 
a  new  section  of  KRS  Chapter  350  and 
pertains  to  an  easement  of  necessity.  HB 
792  amends  KRS  350.445(3)  and  is  the 
subject  of  this  rule.  We  previously 
announced  our  decisions  on  HB  502  and 
599  in  the  April  30,  2002  Federal 
Register  (67  FR  21173),  and  the  June  20, 
2001  Federal  Register  (66  FR  33020), 
respectively. 

We  announced  receipt  of  the 
proposed  amendment  in  the  May  31, 
2000.  Federal  Register  (65  FR  34625), 
invited  public  comment,  and  provided 
an  opportunity  for  a  public  hearing  on 
the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  June  30,  2000. 
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By  letter  dated  July  10,  2002, 
(administrative  record  no.  KY-1547), 
Kentucky  submitted  additional 
explanatory  information  in  response  to 
our  letter  dated  February  13,  2002. 
Because  the  information  merely 
clarified  certain  provisions  of  the 
proposed  amendment,  we  did  not 
reopen  the  comment  period. 

m.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  imder 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  For  the 
reasons  described  below,  we  are 
approving  the  amendment,  with  an 
exception.  Any  revisions  that  we  do  not 
specifically  discuss  below  concern 
nonsubstantive  wording  or  editorial 

House  Bill  792,  Subsection(3), 
amends  KRS  350.445(3)— Steep  Slopes. 
It  allows  disturbance  of  the  land  above 
the  highwall  for  the  construction  of  a 
permanent  road  only  if  the  permittee 
affirmatively  demonstrates,  and  the 
Natural  Resources  and  Environmental 
Protection  Cabinet  (Cabinet)  makes  a 
detailed  written  determination,  that  the 
proposed  disturbance  faciUtates 
compUance  with  KRS  Chapter  350,  and 
it  requires  that  the  land  disturbed  be 
limited  to  that  amount  necessary  to 
facilitate  compliance.  The  Cabinet 
determination  must  be  made  upon  the 
permittee  demonstration  that  certain, 
specific  requirements  will  be  met.  These 
requirements  are  contained  in  KRS 
350.445(3)(a)  through  (j).  For  example, 
the  permittee  must  completely  eliminate 
the  production  highwall  and  backfill  the 
mined  areas  to  approximate  original 
contour  with  no  road  remaining  on  the 
bench.  In  addition  to  the  specified 
requirements,  the  permittee  must  meet 
all  other  performance  standards  of  this 
chapter. 

Section  515(d)(3)  of  SMCRA  allows 
distiubances  above  the  highwall  if  the 
disturbances  will  facilitate  compliance 
with  the  environmental  protection 
(performance)  standards  of  Section  515. 
In  addition,  the  disturbances  "shall  be 
limited  to  that  amount  necessary  to 
facilitate  *  *  *  compliance"  with 
Section  515.30  U.S.C.  1265(d)(3). 

Kentucky  requires  compliance  with 
KRS  Chapter  350.  In  its  letter  dated  July 
10.  2002,  Kentucky  clarified  that  KRS 
350  includes  both  appfication 
requirements  and  performance 
standards.  However,  Kentucky  stated 
that  the  demonstrations  required  of  the 
permittee  are  directed  towards,  and 
would  facilitate  compliance  with, 
performance  standards.  Kentucky 
further  explained  how  constructing 
roads  above  highwalls  would  facilitate 


that  compliance  by  stating,  "permanent 
roads  constructed  above  the  highwall 
result  in  a  more  stable  mine  backfill 
configiuation  than  the  steeper  backfill 
required  with  an  on-bench  road  at  the 
toe  of  the  backfill.  Further,  the 
distmbance  of  the  area  above  the 
highwall,  in  creating  the  road  cut, 
results  in  smaller  volumes  of  excess 
spoil  than  would  placement  of  an  on- 
bench  road  at  the  base  of  the  backfill 
resuking  in  a  reduction  of  spoil 
materials  placed  in  off-bench  hollow 
fills  and  associated  stream  loss." 

Additionally,  the  backfilling  and 
grading  plan  must  incorporate  a 
narrative,  applicable  specifications 
(plan,  profile  and  section  drawings),  and 
volumetric  calculations  sufficient  for 
the  Cabinet  to  make  an  affirmative 
finding.  The  reclamation  plan  will  be 
based  on  the  construction  requirements 
for  a  permanent  road.  No  road 
embankments  would  exist.  The  roadbed 
would  be  surfaced  with  durable  rock  or 
cut  to  a  solid  rock  surface.  That  section 
of  the  exposed  road  cut  constructed  in 
soik  materials  and  the  undisturbed 
natural  barrier  would  be  revegetated  in 
accordance  with  the  approved  plan.  The 
roadway  width  in  the  approved  plan 
must  be  designed  to  be  appropriate  for 
the  amount  of  traffic  and  for  the 
equipment  to  manage  the  approved 
postmining  land  use.  Evaluation  of  the 
postmining  land  use  would  be  based  on 
the  level  of  management  and  road 
specifications  (voliune  of  traffic,  size 
and  weight  of  vehicles,  and  periodic/ 
daily  use  required  by  the  landowner). 
The  roads  will  connect  with  other  roads 
and  must  support  the  approved 
postmining  land  use.  The  Cabinet  will 
make  a  written  determination  upon  a 
demonstration  by  the  permittee  that  the 
requirements  of  KRS  350.445  (3)  (a-j) 
are  met.  Kentucky  also  affirmed  that  it 
retains  discretion  to  ultimately  approve 
or  disapprove  a  permittee's  request  to 
construct  a  permanent  road  above  a 
highwall. 

Because  the  Kentucky  amendment 
contains  provisions  that  are 
substantively  identical  to  those 
contained  in  section  515(d)(3)  of 
SMCRA,  and  also  imposes  additional 
requirements  for  roads  constructed 
above  highwalls,  we  find  that  the 
proposed  Kentucky  amendment  is  no 
less  stringent  than  section  515(d)(3)  of 
SMCRA  and  can  be  approved,  with  one 
exception.  Section  (3)(g)  requires  that 
the  road  be  constructed  to  a  size  and 
design  appropriate  to  support  coal 
mining  activities  and  the  proposed 
postmining  land  use.  Allowing  roads 
above  highwalls  "to  support  coal 
mining  activities"  is  inconsistent  with, 
and  therefore  less  stringent  than,  section 


515(d)(3)  of  SMCRA,  which  allows 
disturbances  above  highwalls  only 
where  the  disturbances  will  facilitate 
compliance  with  enviromnental 
protection  performance  stemdards,  and 
not  where  diey  will  facilitate  mining 
itself.  For  this  reason,  the  phrase  "to 
support  coal  mining  activities  and" 
cannot  be  approved. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments  '    . 

We  asked  for  public  conunents  on  the 
amendment  (administrative  record  no. 
KY-1494),  and  received  two  pertaining 
to  HB  792.  Because  no  one  requested  an 
opportunity  to  speak  at  a  public  hearing, 
none  was  held.  By  letter  dated  Jime  14, 
2000  (administrative  record  no.  KY- 
1480),  the  Kentucky  Coal  Association 
expressed  its  full  support  of  HB  792.  By 
electronic  mail  on  July  5,  2000 
(administrative  record  no.  KY-1484), 
the  Kentucky  Resources  Coxmcil,  Inc. 
(KRC)  expressed  concern  that  to  the 
extent  that  HB  792  eliminates 
Kentucky's  discretion  to  approve  or 
disapprove  a  proposed  above-highwall 
disturbance  and  to  mandate  that  it 
accepts  as  "facilitating  compliance"  any 
mine  plan  which  proposes  a  permanent 
road  above  the  top  of  a  highwall,  the 
provision  would  be  inconsistent  with 
Federal  law.  The  KRC  acknowledged 
that  under  certain  configinations  where 
a  road  above  the  highwall  is  constnicted 
in  lieu  of  a  permanent  mine  bench  road, 
that  less  spoil  disposal  in  valley  fills  is 
necessary.  It  contends,  however,  that 
widespread  abuse  has  occurred  and 
safeguards  must  therefore  be  instituted. 
Kentucky  must  also  retain  discretion  to 
determine  whether  the  road  approval 
will  facilitate  environmental  '^ 

compliance  and  meet  all  other 
performance  standards.  The  KRC 
emphasized  that  only  under  narrowly 
drawn  circumstances,  with  Kentucky 
retaining  discretion  to  approve  or 
disapprove  the  roads,  can  the  proposed 
amendment  be  considered  consistent 
with  Federal  law. 

We- acknowledge  the  KRC's  concerns. 
We  refer  to  Kentucky's  letter  dated  July 
10,  2002,  discussed  in  the  finding 
above,  in  which  Kentucky  affirms  that 
the  land  above  a  highwall  may  be 
disturbed  for  the  construction  of  a 
permanent  road  only  when  the 
applicant  affirmatively  demonstrates, 
and  Kentucky  makes  a  written 
determination  that  the  proposed 
distinbances  facilitate  compliance  with 
both  application  requirements  and 
performance  standards.  Kentucky 
further  affirms  that  it  will  retain  full 
discretion'to  approve  or  disapprove  a 
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permittee's  request  and  will  monitor 
compliance  with  an  approved 
backfilling  and  grading  plan  through 
routine  inspections.  We  feel  Kentucky 
has  demonstrated  that  by  retaining 
discretion  and  by  instituting  necessary 
safeguards,  that  the  provisions  of  the 
proposed  amendment  can  be 
implemented  in  a  manner  consistent 
with  the  provisions  of  SMCRA. 

The  KRC  also  commented  that  the 
roads  above  highwalls  must  be 
constructed  to  an  appropriate  size  and 
design  standard,  and  must  be  part  of  the 
approved  postmining  land  uses.  In 
response,  we  note  that  these  specific 
demonstrations  are  required  at  KRS 
350.445(3){g).  The  KRC  also  commented 
that  the  proposed  mine  plan  and  road 
construction  sequencing  in  relation  to 
the  mining  activity  must  be  designed  to 
maximize  permanent  retention  of  mined 
spoil  on  the  mine  bench.  In  response, 
we  note  that  KRS  350.445{3)(h)  requires 
these  demonstrations.  FineJly,  the  KRC 
commented  that  the  proposed  mine  plan 
must  include  removal  of  the  bench  road 
and  restoration  of  the  approximate 
original  contour  of  the  mined  area,  with 
no  permanent  road  left  on  the  mine 
bench.  In  response,  we  note  that  KRS 
350.445(3)(a)  requires  this 
demonstration. 

Federal  Agency  Comments 

According  to  30  CFR  732.17(h)(ll)(i), 
we  solicited  comments  on  the  proposed 
amendment  submitted  on  May  9,  2000, 
from  various  Federal  agencies  with  an 
actual  or  potential  interest  in  the 
Kentucky  program.  None  were  received. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17{h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  ol  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  provisions  in  this  amendment 
pertain  to  clean  water  or  clean  air 
standards.  Therefore,  we  did  not  ask 
EPA  to  concur  on  the  amendment. 

V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  the  proposed  amendment  as 
submitted  by  Kentucky  on  May  9,  2000, 
with  the  exception  noted  in  section  III. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  917  which  codify  decisions 
concerning  the  Kentucky  program.  We 
find  that  good  cause  exists  imder  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 


SMCRA  requires  that  Kentucky's 
program  demonstrate  that  it  has  the 
capability  of  carrying  out  the  provisions 
of  the  Act  and  meeting  its  purposes. 
Making  this  regulation  effective 
immediately  will  expedite  that  process. 
SMCRA  requires  consistency  of  State 
and  Federal  standards. 

Effect  of  OSM's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
change  to  an  approved  State  program  be 
submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  changes  to  State  programs  that  are 
not  approved  by  OSM.  In  the  oversight 
of  the  Kentucky  program,  we  will 
recognize  only  the  statutes,  rules,  and 
other  materials  approved  by  the 
Secretary  or  us,  together  with  any 
consistent  implementing  policies, 
directives,  and  other  materials.  We  will 
require  Kentucky  to  enforce  only 
approved  provisions. 

VI.  Procedural  Determinatioiis 

Executive  Order  1 2630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  bom  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM. 

Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.1 7(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 


30  CFR  Parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  siuiace  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regiUations  issued  by  the  Secretary 
piusuant  to  SMCRA. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  The  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211,  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an, 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  vriW  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal. 
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which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regidations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities. 
Hence,  this  rule  will  ensine  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  coimterpart  Federal 
regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 

Original  amendment  submission 
date 


with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  9 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subfects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 


Date  of  final  publication 


Dated:  October  28,  2002. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  917.12  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§  91 7.1 2    State  regulatory  program  and 
proposed  program  amendment  provisions 
not  approved. 

*      .  *         *         *         * 

(d)  The  phrase"*  *  '.coalmining 
activities  and  *  *  *"inKRS 
350.445(3)(g]  is  not  approved. 

3.  Section  917.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§  91 7.1 5    Approval  of  Kentucl(y  regulatory 
program  amendments. 


Citation/description 


May  9,  2000  January  16,  2003 


House  Bill  792,  KRS  350.445(3)  (except  for  a  por- 
tion of  (3)(g)) 


[FR  Doc.  03-976  Filed  1-15-03;  8:45  am] 

BIU.MG  CODE  4310-OS-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

[KY-240-FOR] 

Kentucky  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule;  technical 

amendment. 

SUMMARY:  We  are  announcing  the 
removal  of  two  instructions  to  Kentucky 
pertaining  to  required  amendments  to 
the  Kentucky  regulatory  program  (the 
"Kentucky  program").  The  Kentucky 
program  was  established  imder  the 


Surface  Mining  Control  and 
Reclamation  of  1977  (SMCRA  or  the 
Act)  and  authorizes  Kentucky  to 
regulate  sinface  coal  mining  and 
reclamation  operations  in  Kentucky.  We 
are  removing  the  instructions  because 
the  actions  we  required  are  no  longer 
applicable  and  nothing  further  is 
required  from  the  State. 
EFFECTIVE  DATE:  January  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Field  Office 
Director,  Telephone:  (859)  260-8400, 
Internet  address:  bkovacic@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 

II.  OSM's  Findings 

ni.  Summary  and  Disposition  of  Comments 
IV.  Procedural  Determinations 

I.  Background  on  the  Kentucky 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 


and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act*  *  *;  and  rules 
and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  die  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
program  on  May  18,  1982.  You  can  find 
background  information  on  the 
Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
in  the  May  18, 1982,  Federal  Register  . 
(47  FR  21404).  You  can  also  find  later 
actions  concerning  Kentucky's  program 
and  program  amendments  at  30  CFR 
917.11,  917.12,  917.13,  917.15,  917.16. 
and  917.17. 
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n.  OSM's  Findings 

During  the  course  of  implementing 
SMCRA,  we  occasionally  issue  new 
regulations.  As  a  result.  States  may  have 
to  amend  their  approved  programs  in 
order  to  be  consistent  with  the  new 
Federal  regulations.  In  addition.  States 
may  submit  proposed  amendments  to 
their  approved  programs  on  their  own 
initiative.  In  either  event,  we  must 
determine  whether  the  amendment 
submitted  by  the  State  meets  the 
requirements  of  SMCRA.  When  it  does, 
the  amendment  is  approved  and  when 
it  does  not,  it  is  not  approved  and  the 
State  may  be  instructed  to  further 
amend  its  program.  These  instructions 
are  codified  in  oiu  regulations  at  30  CFR 
917.16  for  the  Kentucky  program.  For 
the  reasons  that  follow,  we  are  removing 
two  such  instructions  to  the  State  of 
Kentucky. 

At  30  CFR  917.16  (c)(2),  Kentucky 
was  required  to  submit  proposed 
regulations  to  implement  the  program 
changes  contained  in  Senate  Bill  (SB) 
374.  SB  374  added  a  new  section  to 
Kentucky's  statutes  pertaining  to  the 
issuance  of  special  permits  for  the 
remining  of  previously  affected  mined 
areas.  However,  SB  374  specifically 
prohibits  its  own  implementation  until 
implementing  regulations  are 
promulgated  by  Kentucky  and  approved 
by  OSM.  hi  addition,  30  CFR  732.17(g) 
prohibits  states  from  implementing 
proposed  amendments  to  their  programs 
until  OSM  approves  the  amendments. 
Because  Kentucky  has  never  submitted 
these  implementing  regulations,  and 
because  OSM  determined  that  SB  374 
could  not  be  implemented  without 
accompanying  regulations,  SB  374  is  not 
a  functioning  part  of  the  approved  State 
program.  See  51  FR  26002,  26005  (July 
18,  1986).  For  these  reasons,  the 
requirement  codified  at  30  CFR 
917.16(c)(2)  is  unnecessary  and  the 
instruction  should  be  removed.  Senate 
Bill  374  cannot  take  effect,  of  course, 
until  Kentucky  submits  implementing 
regulations  and  we  approve  them. 

At  30  CFR  917.16(o),  Kentucky  was 
required  to  submit  a  program  change  to 
the  Kentucky  Revised  Statutes  (KRS)  at 
350.060  to:  (1)  Clarify  that  a  person  may 
not  continue  to  conduct  surface  coal 
mining  operations  under  an  expired 
permit  unless  the  permittee  filed  a 
complete  application  for  renewal  at 
least  1 20  days  before  the  permit  expired 
and  the  regulatory  authority  had  not  yet 
approved  or  disapproved  the 
application  when  the  permit  expired, 
and  {2)  require  the  issuance  of  an 
imminent  harm  cessation  order  to  any 
person  conducting  surface  coal  mining 
operations  under  an  expired  permit 


unless  the  permittee  filed  a  complete 
application  for  renewal  at  least  120  days 
before  the  permit  expired  and  the 
regulatory  authority  had  not  yet 
approved  or  disapproved  the 
application  when  the  permit  expired. 
On  September  6,  2000,  we  announced 
the  preemption  and  supersession  of  KRS 
350.060(16)  because  it  was  inconsistent 
with  the  requirements  of  SMCRA  (30 
CFR  917.13(c);  65  FR  53909).  Because 
both  our  disapproval  and  subsequent 
supersession  of  the  quoted  provisions  of 
the  statute  prevent  Kentucky  from 
implementing  those  provisions,  and 
because  the  Kentucky  program 
otherwise  requires  issuance  of  imminent 
harm  cessation  orders  to  persons 
conducting  surface  coal  mining 
operations  under  expired  permits,  we 
believe  that  the  requirements  codified  at 
30  CFR  917.16(o)  are  no  longer 
necessary  and  the  instruction  should  be 
removed. 

m.  Summary  and  Disposition  of 
Comments 

Public  Comments 

In  the  July  15,  2002,  Federal  Register 
(67  FR  46432),  we  asked  for  public 
comments  on  ouur  proposal  to  remove 
the  two  instructions  (administrative 
record  no.  KY  1562),  but  did  not  receive 
any. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(ii),  we 
are  required  to  get  a  written  concurrence 
from  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  issued  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.).  Because  the 
instructions  proposed  for  removal  did 
not  pertain  to  these  subjects,  we  did  not 
request  EPA  conciurence. 

Under  30  CFR  732.1 7(h)(ll)(i),  we 
requested  comments  on  the  proposal 
from  EPA  (administrative  record  No.  KY 
1562).  EPA  did  not  respond  to  our 
request. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  is  a  technical  amendment 
and  does  not  have  takings  implications. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 


Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section. 

Executive  Order  13132 — Federalism 

This  rule  is  a  technicail  amendment 
and  does  not  have  Federalism 
implications. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
Nationsd  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  is  a 
technical  amendment  that  does  not 
impose  any  additional  requirements  on 
small  entities. 

Small  Rusiness  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  luider  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  previously  stated,  this 
rule:  (a)  Does  not  have  an  annual  effect 
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on  the  economy  of  $100  miUion;  (b)  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  (c)  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

Unfunded  Mandates 

This  rule  is  a  technical  amendment 
and  will  not  impose  an  vmfunded 
mandate  on  State,  local,  or  tribal 
governments  or  the  private  sector  of 
$100  million  or  more  in  any  given  year. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovermnental  relations,  Surface 
mining.  Underground  mining. 

Dated:  November  8,  2002. 
Brent  Wahlquist, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

,  For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  917  is  amended 
as  set  forth  below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

§917.16    [Amended] 

2.  §  917.16  is  amended  by  removing 
and  reserving  paragraphs  (c)(2)  and  (o). 

(FR  Doc.  03-978  Filed  1-15-03;  8:45  am) 
BILUNG  CODE  4310-05-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  117 

[CGD07-03-005] 

Drawbridge  Operation  Regulations: 
Hobe  Sound  Bridge  (SR  708),  Atlantic 
Intracoastal  Waterway,  Mile  996.0, 
Hobe  Sound,  Martin  County,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of  . 
the  Hobe  Sound  Bridge  (SR  708)  at  Hobe 
Sound  across  the  Atlantic  hitracoastal 
Waterway,  mile  996.0  in  Hobe  Soimd, 
Martin  County,  Florida.  This  deviation 
allows  the  drawbridge  to  open  only  a 


single-leaf  on  the  hovu,  20  minutes  after 
the  horn,  and  40  minutes  after  the  hour 
from  7  a.m.  to  6  p.m.  for  two  days,  with 
a  double-leaf  openings  available  with 
two-hour  notice  to  the  bridge  tender. 
This  temporary  deviation  is  required  to 
allow  the  bridge  owner  to  safely 
complete  repairs  to  the  bridge. 

DATES:  This  deviation  is  effective  from 
7  a.m.  on  January  15,  2003  until  6  p.m. 
on  January  16,  2003. 

ADDRESSES:  Material  received  from  the 
public,  as  well  as  comments  indicated 
in  this  preamble  as  being  available  in 
the  docket,  are  part  of  docket  ICGD07- 
03-005]  and  are  available  for  inspection 
or  copying  at  Commander  (obr).  Seventh 
Coast  Guard  District,  909  S.E.  1st 
Avenue,  Room  432,  Miami,  FL  33131 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Lieberum,  Project  Manager, 
Seventh  Coast  Guard  District,  Bridge 
Branch  at  (305)  415-6744. 

SUPPLEMENTARY  INFORMATION:  The 
existing  regulations  of  the  Hobe  Sound 
Bridge  (SR  708),  mile  996,  at  Hobe 
Sound,  Martin  County,  Florida, 
published  in  the  Federal  Register 
[CGD07-02-104,  67  FR  55115],  require 
the  bridge  to  open  on  signal,  except  that 
from  7  a.m.  to  6  p.m.  the  bridge  will 
open  on  the  horn,  20  minutes  after  the 
horn-,  and  40  minutes  after  the  hour.  On 
December  4,  2002,  the  Commissioners  of 
Martin  County,  the  drawbridge  owner, 
requested  a  deviation  from  the  current 
operating  regulations  by  allowing  the 
bridge  to  only  open  a  single-leaf  of  the 
bridge  to  safety  effect  repairs.  A  double- 
leaf  opening  will  be  available  with  two- 
hour  advance  notice  to  the  bridge 
tender. 

The  District  Commander  has  granted 
a  temporary  deviation  from  the 
operating  requirements  listed  in 
CGD07-02-104,  67  FR  55115  to 
complete  repairs  to  the  bridge.  Under 
this  deviation,  the  Hobe  Sound  Bridge 
'(SR  708)  need  open  only  a  single-leaf  on 
the  hoin,  20  minutes  after  the  hour,  and 
40  minutes  after  the  hour  from  7  a.m.  to 
6  p.m.  on  January  15,  2002  and  January 
16,  2002.  A  double-leaf  opening  will  be 
provided  with  a  two-hour  advance 
notice  to  the  bridge  tender. 

Dated:  January  9,  2003. 
Greg  Shapley. 

Chief,  Bridge  Administration,  Seventh  Coast 
Guard  District. 
[FR  Doc.  03-1007  Filed  1-15-03;  8:45  am] 

BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATK)N 

Coast  Guard 

33  CFR  Part  165 

[CGD0&-<I2-103] 

RIN211&-AE84 

Regulated  Navigation  Area; 
Chesapeake  Bay  Entrance  and 
Hampton  Roads,  VA  and  Adjacent 
Waters 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule.    ' 

SUMMARY:  The  Commander,  fifth  Coast 
Guard  District  is  adding  vessel  speed 
limits,  for  certain  vessels  operating  in 
the  vicinity  of  Naval  Station  Norfolk,  to 
the  existing  regulated  navigation  area 
foimd  at  33  CFR  165.501.  This 
temporary  rule  is  necessary  to  ensure 
the  safety  and  security  of  naval  vessels 
that  are  moored  at  Naval  Station 
Norfolk.  The  temporary  rule  will  require 
all  vessels  of  300  gross  tons  and  greater 
to  reduce  speed  to  eight  knots  in  the 
vicinity  of  Naval  Station  Norfolk,  in 
order  to  improve  security  measures  and 
reduce  the  potential  threat  to  Naval 
Station  Norfolk  security  that  may  be 
posed  by  these  vessels. 
DATES:  This  temporary  final  rule  is 
effective  from  December  20,  2002  to 
June  15,  2003. 

ADDRESSES:  Conunents  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-02-103  and  are  available 
for  inspection  or  copying  at  USCG 
Marine.Safety  Office  Hampton  Roads, 
200  Granby  Street,  Norfolk,  Virginia, 
23510  between  9:30  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Monica  Acosta.  USCG. 
project  officer.  USCG  Marine  Safety 
Office  Hampton  Roads,  telephone 
number  (757)  441-3453. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
temporary  regulation.  Under  5  U.S.C. 
553(b)(B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
NPRM.  Upon  request  by  the  Navy, 
immediate  action  is  necessary  to  ensure 
the  safety  and  security  of  naval  vessels 
moored  at  Naval  Station  Norfolk  during 
large  merchant  vessel  transits  of  the 
Elizabeth  River.  Due  to  their  large  size 
and  substantial  momentxun  while 
underway,  these  merchant  vessels  pose 
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a  potential  threat  to  Naval  Station 
Norfolk's  security.  Imposing  this  speed 
limit  will  improve  security  alongside 
Naval  Station  Norfolk  as  well  as  reduce 
the  potential  threat.  Under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Delaying  the  effective  date  of  the  rule 
would  be  contrary  to  the  public  interest, 
as  immediate  action  is  necessary  to 
ensiue  the  safety  and  seciu*ity  of  naval 
vessels  during  large  merchant  vessel 
transits  of  the  Elizabeth  River. 

Background  and  Purpose 

The  Commander  Naval  Station 
Norfolk  requested  this  rule  to  reduce  the 
potential  threat  to  national  security  that 
may  be  posed  by  vessels  of  300  gross 
tons  or  greater  as  they  pass  the  naval 
station.  This  temporary  modification  of 
the  regulated  navigation  area  (RNA)  is 
necessary  to  ensiue  the  safety  and 
security  of  naval  vessels  in  the  vicinity 
of  Naval  Station  Norfolk.  The  U.S.  Navy 
or  other  federal  agencies  may  assist  the 
U.S.  Coast  Guard  in  the  enforcement  of 
this  rule. 

No  vessel  of  300  gross  tons  or  greater 
may  proceed  at  a  speed  over  eight  knots 
between  Elizabeth  River  Channel 
Lighted  Gong  Buoy  5  (LL  9470)  of 
Norfolk  Harbor  Reach  and  gated 
Elizabeth  River  Charmel  Lighted  Buoys 
17  (LL  9595)  and  18  (LL  9600)  of  Craney 
Island  Reach.  All  vessels  less  than  300 
gross  tons  are  exempt  from  this  rule,  as 
well  as  all  Public  vessels  as  defined  in 
33  U.S.C.  1321,  which  states  that  a 
public  vessel  means  a  vessel  owned  or 
bareboat  chartered  and  operated  by  the 
United  States,  or  by  a  State  or  political 
subdivision  thereof,  or  by  a  foreign 
nation,  except  when  such  vessel  is 
engaged  in  commerce. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  luider  the  regulatory 
policies  and  procediues  of  the 
Department  of  Transportation  (DOT)  (44 
PR  11040;  February  26, 1979).  This 
temporary  final  rule  will  be  in  effect  for 
less  than  nine  months.  During  this 
period,  it  is  estimated  to  affect  3988 
vessel  transits.  However,  the  speed  limit 
restrictions  are  only  in  effect  for  less 
than  four  miles,  and  typical  vessel 
speed  is  10  knots.  Therefore,  any  delay 


caused  by  the  two  knot  reduction  in 
speed  will  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are.  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  temporary  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  will  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  the  owners  or 
operators  of  vessels  300  gross  tons  or 
greater  intending  to  transit  Norfolk 
Harbor  Reach  at  speeds  greater  than 
eight  knots.  This  regulated  navigation 
area  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  This  rule  will  only 
affect  a  limited  portion  of  a  vessel's  total 
transit,  and  for  only  a  length  of  less  than 
four  miles.  Deep-draft  vessels  typically 
transit  this  area  at  approximately  10 
knots,  and  therefore  the  eight-knot 
speed  limit  will  not  cause  significant 
delays.  Further,  the  rule  is  only  in  effect 
for  nine  months. 

If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  rule  will  have 
a  significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
rule  will  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  SmaU  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  U  you 


wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  goverrunents  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditvu-e,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  jGovenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
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tribes,  on  the  relationship  between  the 
Fedwal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

EnTiromnent 

We  have  considered  the 
environmental  impact  of  this  temporary 
rule  and  concluded  that  under  figiu^e  2- 
1,  paragraph  {34)(g)  of  Commandant 
Instruction  M16475.1C,  this  temporary 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  temporary  rule  seeks  to  modify  a 
well  established  Regulated  Navigation 
Area,  and  will  be  in  effect  for  less  than 
nine  months.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Lisft  of  Subfects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Vessels,  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191;  33 
CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  49 
CFR  1.46. 

2.  From  December  20,  2002  imtil  June 
15,  2003  add  new  paragraph  (d){14)  to 

§  165.501  to  read  as  follows: 

§  1 65.501    Chesapeake  Bay  entrance  and 
HaiTtpton  Roads.  Va.  and  adjacent  waters- 
regulated  navigation  area. 

***** 

(d)*  *  * 

(14)  Speed  restrictions  on  Norfolk 
Harbor  Reach.  Vessels  of  300  gross  tons 
or  more  may  not  proceed  at  a  speed  over 


eight  knots  between  the  Elizabeth  River 
Channel  Lighted  Gong  Buoy  5  (LL  9470) 
of  Norfolk  Harbor  Reach  (northwest  of 
Sewells  Point)  at  approximately 
36°58'00''  N,  76°20'00''  W  and  gated 
Elizabeth  River  Chaimel  Lighted  Buoys 
17  (LL  9595)  and  18  (LL  9600)  of  Craney 
Island  Reach  (southwest  of  Norfolk 
International  Terminal)  at 
approximately  36°54'17''  N,  76°20'11'' 
W.  All  vessels  less  than  300  gross  tons 
are  exempt  from  this  rule.  All 
coordinates  reference  Datiun  NAD  1983. 
This  speed  restriction  does  not  apply  to 
Public  Vessels  as  defined  in  33  U.S.C. 
1321(a)(4).  The  U.S.  Navy  or  other 
federal  agencies  may  assist  the  U.S. 
Coast  Guard  in  the  enforcement  of  this 
rule. 
*        *        *        *        * 

Dated:  December  20,  2002. 
J.D.  Hull, 

Vice  Admiral,  U.S.  Coast  Guard.  Commander, 

Fifth  Coast  Guard  District. 

(PR  Doc.  03-1006  Filed  1-15-03;  8:45  am) 

BILUNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  22 

[FRL-7439-7] 

Change  of  Physical  Location  of  EPA's 
Environmental  Appeals  Board 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  The  Environmental  Appeals 
Board  (EAB)  of  the  U.S.  Environmental 
Protection  Agency  has  relocated  its 
office  and  today  is  amending  the 
address  as  it  is  referenced  in  the 
regulation  on  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation/Termination  or  Suspension 
of  Permits. 

DATES:  This  final  nde  is  effective  on 
January  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eurika  Durr,  Clerk  of  the  Board. 
Telephone  number:  (202)  233-0122. 
Email:  Durr.Eurika@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  directed  to  the  public  in 
general,  and  in  particular  to  anyone  who 
may  need  or  want  to  visit  or  submit 
dociunents  to  the  office  of  the  EAB.  If 
you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT. 


L  Background 

A.  What  Action  Is  the  Agency  Taking? 

The  EAB  has  relocated  its  office  from 
one  office  building  to^another  in 
downtown  Washington,  DC.  The  current 
physical  location  of  the  EAB  is  Suite 
500,  607  14th  Street,  NW.,  Washington, 
DC.  This  address  is  referenced  in  the 
Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation/Termination  or  Suspension 
of  Permits  (CROP),  40  CFR  part  22, 
which  provides,  in  pertinent  part,  that: 

Within  30  days  after  the  initial  decision  is 
served,  any  party  may  appeal  any  adverse 
order  or  ruling  of  the  Presiding  Officer  by 
ii ling  an  original  and  one  copy  of  a  notice  of 
appeal  and  an  accompanying  appellate  brief 
with  the  Environmental  Appeals  Board 
(Clerk  of  the  Board,  (Mail  Code  1103B), 
United  States  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  Hand  deliveries  may 
be  made  at  Suite  500,  607  14th  Street,  NW.).    , 

40  CFR  22.30(a).  On  December  9, 
2002,  the  EAB  relocated  its  office  to 
Suite  600, 1341  G  Street,  NW.  The 
purpose  of  this  amendment  is  to  delete 
the  sentence  in  40  CFR  22.30(a)  which 
provides  that  "[h]and  deliveries  may  be 
made  at  Suite  500,  607  14th  Street, 
NW.,"  and  to  substitute  a  sentence 
which  provides  that  "[bland  deliveries 
may  be  made  at  Suite  600, 1341  G 
Street,  NW."  The  amendment  will  have 
no  effect  on  any  documents  that  are 
filed  at  the  EAB's  official  mailing 
address,  which  is  1200  Pennsylvania 
Ave.,  NW. 

B.  How  Can  I  Get  Additional 
Information  About  This  Action? 

You  may  obtain  additional 
information  about  this  action  on  the 
EAB's  Internet  home  page  at  http:// 
www.epa.gov/eab. 

C.  What  Is  the  Agency's  Authority  for 
Taking  This  Action? 

EPA  is  issuing  this  document  under 
its  general  rulemaking  authority. 
Reorganization  Plan  No.  3  of  1970  (5 
U.S.C.  app.).  In  addition,  section  553  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553(b)(B),  provides  that,  when  an 
agency  for  good  cause  finds  that  notice 
of  public  procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  this  amendment  is 
technical  and  non-substantive,  and 
therefore,  that  there  is  good  cause  imder 
5  U.S.C  553(b)(B)  for  making  this  rule 
final  without  prior  proposal  and 
opportunity  for  conunent.     ' 
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n.  Do  Any  of  the  Regulatory 
Assessment  Requirements  Apply  to 
This  Action? 

No.  This  final  rule  implements  a 
technical  amendment  to  40  CFR  part  22 
to  reflect  a  change  in  the  physical 
location  of  the  office  of  the  EAB,  and 
does  not  otherwise  impose  or  amend 
any  requirements.  This  action  is  not  a 
"significant  regulatory  action"  and  is 
therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4, 1993).  This  rule  does 
not  contain  any  information  collection 
requirements  that  require  review  and 
approval  by  OMB  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Because  this  action 
is  not  economicedly  significcmt  as 
defined  by  section  3(f}  of  Executive 
Order  12866,  this  action  is  not  subject 
to  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997).  Since  the  Agency  has 
made  a  "good  cause"  finding  that  this 
action  is  not  subject  to  notice-and- 
comment  requirements  under  the  APA 
or  any  other  statute,  this  action  is  not 
subject  to  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  or 
to  sections  202  and  205  of  the  Unfunded 
Mandate  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-94).  In  addition,  this  action 
does  not  impose  any  enforceable  duty, 
contain  any  unfunded  mandate,  or 
impose  any  significant  or  unique  impact 
on  small  governments  as  described  in 
the  UMRA  of  1995.  This  rule  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999).  Similarly,  this  rule  will  not  have 
substantial  direct  effects  on  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  This  action 
does  not  involve  any  technical 
standards  that  require  the  Agency's 
consideration  of  voluntary  consensus 
standards  pursuant  to  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA), 
Public  Law  104-113,  section  12(d)  (15 
U.S.C.  272  note).  This  rule  is  not  subject 
to  Executive  Order  13211,  entitled 
Actions  Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001),  because  this  action  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

ni.  Will  EPA  Submit  This  Final  Rule  to 
Congress  and  the  Comptroller  General? 

Yes.  The  Congressional  Review  Act 
(CRA),  5  U.S.C.  801  et  seq.,  generally 
provides  that,  before  a  rule  may  take 
effect,  the  agency  that  promulgates  the 
rule  must  submit  a  rule  report,  which 
includes  a  copy  of  the  rule,  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  CRA  section  808  provides  that 
the  issuing  agency  may  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  EPA  has  made  such  a  good 
cause  finding,  including  the  reasons 
therefor,  and  has  established  the  date  of 
publication  as  the  effective  date.  As 
stated  previously,  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States,  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  22 

Environmental  protection. 
Administrative  practice  and  procedure. 

Dated:  January  9,  2003. 
Christine  Todd  Whitman, 

Administrator. 

40  CFR  Part  22  is  amended  as  follows: 

1.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  136(1);  15  U.S.C.  2615; 
33  U.S.C.  1319,  1342,  1361, 1415  and  1418; 
42  U.S.C.  300g-3(g).  6912.  6925.  6928.  6991e 
and  6992d;  42  U.S.C.  7413(d),  7524(c), 
7545(d),  7547.  7601  and  7607(a).  9609.  and 
11045. 

2.  Section  22.30(a)(1)  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§  22.30    Appeal  from  or  review  of  initial 
decision. 

(a)  *   *   *  (1)  *   *   *  Hand  deliveries 
may  be  made  at  Suite  600, 1341  G 
Street,  NW.).*  *  * 

***** 

IFR  Doc.  03-963  Filed  1-15-03;  8:45  am) 

BILUNG  CODE  6560-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FL-69-1 -9940a;  FRL  -7439-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Florida: 
Approval  of  Revisions  to  ttie  Florida 
State  Implementation  Plan 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Florida  State  Implementation  Plan 
(SIP)  submitted  on  July  22,  1996,  by  the 
State  of  Florida  through  the  Florida 
Department  of  Environmental  Protection 
(FDEP).  These  revisions  to  rules  62- 
296.412  and  62-296.511,  which  update 
the  applicable  requirements  for 
perchloroethylene  dry  cleaners  and 
halogenated  solvent  degreasing  facilities 
to  achieve  compliance  with  regulations 
are  being  made  to  keep  the  EPA 
approved  SIP  consistent  with  the 
Florida  regulations. 

DATES:  This  direct  final  rule  is  effective 
March  17,  2003,  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  February  18,  2003.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  All  comments  should  be 
addressed  to  Heidi  LeSane  at  the  EPA, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960. 

Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Atlanta  Federal  Center,  Region  4  Air 
Planning  Branch,  61  Forsyth  Street 
SW.,  Atlanta,  Georgia  30303-8960. 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  LeSane  at  404/562-9035  (E-mail: 
lesane.heidi@epa  .gov) . 
SUPPLEMENTARY  INFORMATION:  The  State 
of  Florida  through  the  FDEP  submitted 
revisions  to  Rules  62-296.412(1)  and 
62-296.511  of  the  Florida  SIP  on  July 
22, 1996.  These  rules  were  amended  to 
update  applicable  requirements  for 
perchloroethylene  dry  cleaners  and 
halogenated  solvent  degreasing 
facilities.  The  amendments  provide  that 
dry  cleaning  facilities  using 
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perchloroethylene  which  have  not  yet 
achieved  compliance  with  the 
requirements  of  40  CFR  Part  63  Subpart 
M — National  Perchloroethylene  Air 
Emission  Standards  for  Dry  Cleaning 
Facilities,  would  continue  to  be  subject 
to  the  requirements  of  Ride  62-296.412 
until  compliance  is  achieved.  Likewise, 
the  amendments  provide  that  degreasing 
facilities  using  halogenated  solvents 
which  have  not  yet  achieved 
compliance  with  the  requirements  of  40 
CFR  Part  63,  Subpart  T,— National 
Emission  Standards  for  Halogenated 
Solvent  Cleaning,  would  continue  to  be 
subject  to  the  requirements  of  Rule  62- 
296.511  until  compliance  is  achieved. 
These  revisions  primarily  affect  40  CFR 
Part  63 — National  Emission  Standards 
for  Hazardous  Air  Pollutants  for  Source 
Categories,  however,  the  amendments 
also  provide  emissions  reductions  of 
volatile  organic  compounds  (VOCs). 

Final  Action 

EPA  is  approving  the  aforementioned 
revisions  to  the  Florida  SEP  because  they 
are  consistent  vnth  the  Clean  Air  Act 
(CAA)  and  EPA  requirements.  The  EPA 
is  publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  vdU  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  March  17,  2003,  without 
further  notice  unless  the  Agency 
receives  adverse  comments  by  February 
18.2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  March  17, 
2003,  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significandy  Affect  Energy  Supply, 


Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceaWe  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  nde  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 


not  impose  an  information  collection 
biuden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
TMs  action  is  not  a  "major  rule"  as     • 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  17,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52  ,^    . 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
relations.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  January  3,  2003. 
A.  Stanley  Meibui^, 
Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  K— Florida 

2.  In  §  52.520(c)  the  table  is  amended 
by  revising  the  entry  for  "62-296.412" 
and  "62-296.511"  to  read  as  follows: 
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§52.520    ktontification  of  plan. 

***** 


(c)  *  *  * 

EPA  Approved  Florida  Regulations 


State  citation 


Title/subject 


State  effective 
date 


EPA  approval  date 


Explanation 


62-296.412  Dry  Cleaning  Facilities 


06/05/1996    01/16/2003  [Insert  page  citation  of 
publication]. 


62-296.511 Solvent  Metal  Cleaning 


06/05/1996    01/16/2003  [Insert  page  citation  of 
put)lication]. 


[FR  Doc.  03-858  Filed  1-15-03;  8:45  am] 

aUJNG  COOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  S2 

[PA1 85-41 97;  FRL-7437-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealtti  of  Pennsylvania; 
Control  of  Volatile  Organic 
Compounds  From  Solvent  Cleaning 
Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  nile. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
revised  volatile  organic  compound 
(VOC)  control  regulations  for  solvent 
cleaning  operations  and  also  adds  new 
definitions  and  amends  certain  existing 
definitions  for  terms  used  in  regulations 
pertaining  to  solvent  cleaning 
operations. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February  18,  2003. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
-Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NW.,  Room  B108,  Washington, 
DC  20460;  and  the  Peimsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality,  P.O. 


Box  8468,  400  Market  Street,  Harrisburg, 

Pennsylvania  17105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Wentworth,  (215)  814-2034  or  by 
e-mail  at  wentworth.eUen@epa.gov. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background 

On  May  15,  2002,  (67  FR  34647),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the 
Commonwealth  of  Pennsylvania.  The 
NPR  proposed  approval  of  revised  VOC 
control  requirements  for  solvent 
cleaning  operations,  and  the  addition 
and  amendment  of  definitions  for  terms 
used  in  the  regulations  for  solvent 
cleaning  operations.  The  formal  SIP 
revision  was  submitted  by  the 
Commonwealth  of  Pennsylvania  on 
February  13,  2002.  Other  specific 
requirements  of  Pennsylvsmia's  SIP 
revision  for  solvent  cleaning  operations 
and  the  rationale  for  EPA's  proposed 
action  are  explained  in  the  NPR  and 
will  not  be  restated  here.  On  Jxme  13, 
2002,  EPA  received  adverse  comments 
on  the  May  15,  2002,  NPR.  A  summary 
of  the  comments  submitted  and  EPA's 
responses  are  provided  in  section  II  of 
this  document. 

n.  Public  Comments  and  Responses 

Carpenter  Technology  Corporation 
(Carpenter)  submitted  adverse 
comments  on  the  proposed  rule  to 
approve  revised  VOC  control 
regulations  for  solvent  cleaning 
operations  in  the  Commonwealth  of 
Pennsylvania  published  by  EPA  in  the 
Federal  Register  on  May  15,  2002  (67 
FR  34647).  A  summary  of  those 
comments  and  EPA's  responses  are 
provided  below. 

Comment:  Carpenter  comments  that 
the  State  failed  to  provide  an 
opportimity  for  public  comment  on  the 
cost/benefit  analysis  used  to  justify  the 
rule. 


Response:  EPA  disagrees  that  the 
Commonwealth  failed  to  meet  the 
public  participation  requirements  for 
this  SIP  revision.  The  Clean  Air  Act 
requires  that  a  state  provide  for  public 
comment  and  hearing  on  a  proposed  SIP 
revision.  In  this  instance,  the 
Commonwealth's  proposed  SIP  revision 
consists  of  the  addition  of  the  Solvent 
Cleaning  Operations  rule.  After 
publishing  notices  in  nine  newspapers 
across  the  entire  state  annoimcing  their 
respective  dates,  times  and  venues, 
public  hearings  were  held  by  the 
Peimsylvania  Environment^  Quality 
Board  (EQB)  on  the  proposed 
rulemaking  for  the  Solvent  Cleaning 
Operations  rule  at  the  Pennsylvania 
Department  of  Enviroiunental 
Protection's  (PADEP)  Southwestern 
Regional  Office  in  Pittsburgh  on 
September  28, 1999,  at  its  Southeastern 
Regional  office  in  Conshohocken  on 
October  1, 1999,  and  on  October  5, 
1999,  at  its  South  Central  Regional 
Office  in  Harrisburg.  The  notices  also 
provided  information  to  the  public  for 
obtaining  hard  copies  of  the  proposed 
rulemaking  from  PADEP  and  the 
electronic  address  on  its  website  where 
the  proposed  rulemaking  could  also  be 
reviewed  for  comment  by  the  public.  On 
August  28,  1999,  the  EQB  published  the 
proposed  rulemaking  in  the 
Pennsylvania  Bulletin  (29  Pa.  B.  4661). 
In  addition  to  the  proposed  rule  itself, 
the  August  28, 1999  proposed 
rulemaking  (29  Pa.  B.  4661)  also 
includes  the  information  as  to  the  start 
and  close  of  the  public  comment  period; 
the  dates,  times  and  venues  of  the 
public  hearings;  and  the  means  by 
which  the  public  may  provide 
comments  on  the  proposed  rulemaking 
both  in  writing  and  electronically  to  the 
EQB. 

Although  not  required  by  Federal  law 
for  meeting  public  participation 
requirements  for  Sff  revisions. 
Executive  Order  1996-1  of  the 
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Commonwealth  of  Pennsylvania 
requires  that  PADEP  perform  a 
Regulatory  Analysis  as  part  of  its  rule 
adoption  process.  The  Regulatory 
Analysis  is  to  be  submitted  to  the 
General  Coimsel,  Secretary  of  Budget 
and  the  Governor's  Policy  Director.  That 
regulatory  analysis  is  to  include  a  cost/ 
benefit  analysis.  Executive  Order  1996- 
1  does  not  require  PADEP  to  publish  the 
Regulatory  Analysis  for  comment  by  the 
public.  However,  the  August  28,  1999 
Pennsylvania  Bulletin  proposed 
rulemaking  states  that  a  cost/benefit 
analysis  was  done  for  the  proposed 
making  and  states  that  the  Regulatory 
Analysis  form  is  available  to  the  public 
upon  request  (29  Pa.  B.  4662).  Moreover, 
as  part  of  its  SIP  revision  submittal. 
PADEP  included  a  document  entitled, 
"Solvent  Cleaning  Operations  Comment 
and  Response  Document."  dated  May  1, 
2001.  That  document  includes 
Carpenter's  comments  on  the  cost/ 
benefit  analysis  of  the  proposed 
rulemaking  and  provides  PADEP's 
response. 

The  final  rulemaking  published  in  the 
Pennsylvania  Bulletin  on  December  22. 
2001  (31  Pa.  B.  6921),  announcing  the 
adoption  of  the  final  version  of  the 
Solvent  Cleaning  Operations  rule 
includes  the  following  finding  by  the 
Environmental  Quality  Board  of  the 
Commonwealth  of  Pennsylvania  at  J. 
Findings  (2):  "A  public  comment  period 
was  provided  as  required  by  law  and  all 
comments  were  considered."  (31  Pa.  B. 
6926.  December  22,  2001). 

Comment:  Carpenter  comments  that 
no  data  analysis  was  presented  to 
support  the  projected  VOC  emission 
reductions  in  the  final  rule. 

Response:  EPA  is  not  approving  a 
quantified  amount  of  emission 
reductions  from  Pennsylvania's  solvent 
cleaning  rule.  Nor  does  Pennsylvania's 
SIP  revision  submittal  include  a  request 
that  any  amoimt  of  emission  reductions 
be  approved  by  EPA.  Emission 
reductions  achieved  by  this  rule  and 
any  other  rules  credited  by  PADEP  in 
SIP  revisions  submitted  to  satisfy  any 
rate  of  progress  plan  or  attainment 
demonstration  plan  requirements  would 
be  the  subject  of  separate  rulemakings 
on  those  plans. 

Comment:  Carpenter  comments  that 
the  freeboard  requirements  for  closed- 
top  immersion  cold  cleaning  machines 
will  actually  increase  emissions,  and 
has  provided  specific  information  as  to 
the  emission  increases  that  would  occm 
at  its  Reading,  Pennsylvania  facility.  In 
its  conunent  letter.  Carpenter  also 
provides  information  regarding 
modifications  to  its  Reading  facility 
which  have  reduced  VOC  emissions 
from  14  tons  per  year  (tpy)  to  2.5  tpy. 


Response:  EPA  disagrees  that  a 
freeboard  requirement  for  closed-top 
immersion  cold  cleaning  machines  will 
increase  emissions.  For  purposes  of 
clarification,  in  Pennsylvania's 
regulation,  an  immersion  cold  cleaning 
machine  refers  to  a  cold  cleaning 
machine  with  an  opening  at  the  top  (as 
opposed  to  the  side  or  bottom)  of  the 
machine  through  which  the  parts  to  be 
immersed  must  pass  in  order  to  reach 
the  solvent.  An  immersion  cold  cleaning 
machine  may  or  may  not  be  equipped 
with  a  cover  or  lid  that  would  have  to 
be  raised  or  removed  in  order  to  pass 
the  parts  that  are  to  be  immersed 
through  the  top  opening.  Pennsylvania's 
regulation  requires  that  all  immersion 
cold  cleaning  machines,  as  defined 
above,  that  use  two  gallons  or  more  of 
solvents  containing  greater  than  5 
percent  VOC  content  by  weight  for  the 
cleaning  of  metal  parts,  be  equipped 
with  a  cover  that  shall  be  closed  at  all 
times  except  during  the  cleaning  of 
parts  or  the  addition  or  removal  of 
solvent.  The  Pennsylvania  rulemaking 
allows  operators  of  affected  cold 
cleaning  machines  the  option  of  using 
low  volatility  solvents  (1  mm  Hg)  in  a 
machine  widi  a  &»eboard  ratio  of  0.5  or 
greater.  A  freeboard  ratio  of  0.75  or 
greater  is  required  only  if  the  solvent 
volatility  is  greater  than  1  nun  Hg. 
Carpenter  is  correct  in  pointing  out  that 
an  increase  in  freeboard  ratio  results  in 
more  space  (volume)  in  which  the 
solvent  may  evaporate. 

However,  because  the  solvent  vapors 
are  denser  than  the  air  in  the  cold 
cleaning  machine,  the  solvent  vapor 
concentration  is  greatest  near  the  liquid 
solvent  than  near  the  opening  of  the 
cold  cleaning  machine.  A  higher 
freeboard  ratio  means  that  the  more 
concentrated  solvent  vapor  interface 
area  will  be  less  disturbed  by  air  draft 
or  air  currents  when  the  cleaner  is 
opened  or  when  it  remains  open  during 
cleaning.  When  opening  the  cover  on  a 
cold  cleaning  machine.  Carpenter  states 
that  solvent  vapor  will  escape  from  the 
machine.  This  is  true,  but  in  machines 
with  a  higher  freeboard  ratio,  the  less 
concentrated  solvent  vapors  nearest  the 
opening  are  more  likely  to  be  affected  by 
the  opening  and  closing  of  the  cover, 
than  are  the  more  concentrated  solvent 
vapors  near  the  liquid  solvent. 

In  its  emissions  analysis.  Carpenter  is 
assiuning  that  solvent  evaporation  is 
reaching  equilibrimn  within  the  volume 
of  the  cold  cleaning  machine,  and  that 
this  entire  volume  of  solvent  will  be 
emitted  when  opening  the  cover  on  the 
cold  cleaning  machine.  In  actual 
practice,  in  properly  operated  cold 
cleaning  machines,  not  all  of  the  volume 
of  solvent  that  has  evaporated  into  the 


freeboard  area  will  be  emitted.  An 
increased  freeboard  ratio  also  reduces 
working  emission  losses  to  the  extent 
that  it  provides  additional  dwell  space 
in  order  for  the  liquid  solvent  to  drain 
back  into  the  cold  cleaning  machine 
when  parts  are  removed  after  having 
been  cleaned.  Therefore,  EPA  expects 
that  PADEP's  freeboard  requirements  for 
open-top  immersion  cold  cleaning 
machines  will  reduce  VOC  emissions  in 
the  Commonwealth. 

However,  given  the  specific 
cfrcumstances  of  Carpenter's  Reading 
facility  as  described  in  its  Jime  10,  2002 
letter  of  comment  to  EPA,  including  the 
information  regarding  the  switch  to 
aqueous-based  cleaning  solutions,  the 
replacement  of  equipment,  and  the  costs 
associated  with  these  changes  which 
resulted  in  a  reduction  in  VOC 
emissions  from  14  tons  per  year  (TPY) 
to  2.5  TPY  (an  82  percent  reduction). 
Carpenter  may  wish  to  apply  to  PADEP 
for  a  source-specific  variance  to  the 
revised  regulations.  If  Carpenter  can 
provide  documentation  to  PADEP  of  the 
information  provided  in  its  June  10, 
2002  letter  to  EPA,  and  demonstrate  to 
the  Commonwealth's  satisfaction  that 
compliance  with  the  revised  regulations 
would  indeed  increase  VOC  emissions 
at  its  Reading  facility,  PADEP  could 
issue  a  source-specific  alternative  to 
Carpenter  and  submit  it  to  EPA  for 
approval  as  a  SIP  revision. 

m.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  by  PADEP 
regarding  VOC  control  requirements  for 
solvent  cleaning  operations  applicable 
throughout  the  Commonwealth. 

IV.  Regulatory  Assessment 
Requirements 

A.  General  Requirements  : 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic, 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
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under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significAtly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and_the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997), 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions.  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  17.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action, 
approving  revisions  to  Peimsylvania's 
control  of  VOCs  from  solvent  cleaning 
operations,  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  31,  2002. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(195)  to  read  as 
follows: 

§52.2020    Identification  of  plan. 

***** 

(c)*  *  * 

(195)  Revisions  to  the  Pennsylvania 
Regulations  regarding  VOC  control 
requirements  for  solvent  cleaning 
operations,  submitted  on  February  13. 
2002.  by  the  Pennsylvania  Department 
of  Enviroiunental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  February  13.  2002,  from 
the  Pennsylvania  Department  of 
Environmental  Protection  transmitting 
the  revisions  to  VOC  control 


requirements  for  solvent  cleaning 
operations. 

(B)  Revisions  to  25  PA  Code,  chapter 
121  and  chapter  129,  effective  December 
22,  2001. 

(1)  Additions  and  Revisions  of 
definitions  for  terms  in  chapter  121, 
General  Provisions,  section  121.1, 
Definitions. 

(i)  Addition  of  the  following  terms: 
Airless  cleaning  system.  Airtight 
cleaning  system.  Batch  vapdr  cleaning 
machine.  Carbon  adsorber.  Cold 
cleaning  machine,  Dwell,  Dwell  time. 
Extreme  cleaning  service.  Freeboard 
refrigeration  device.  Idling  mode, 
Immersion  cold  cleaning  machine.  In- 
line vapor  cleaning  machine,  Reduced 
room  draft,  Remote  reservoir  cold 
cleaning  machine,  Solvent/air  interface, 
Solvent  cleaning  machine.  Solvent 
cleaning  machine  automated  parts 
handling  sytem.  Solvent  cleaning 
machine  down  time.  Solvent  vapor 
zone.  Superheated  vapor  system.  Vapor 
cleaning  machine.  Vapor  cleaning 
machine  primary  condenser.  Vapor 
pressure.  Vapor  up  control  switch, 
Working  mode  cover. 

(ii)  Revision  of  the  term  "freeboard 
ratio." 

(2)  Revisions  to  chapter  129, 
Standards  for  Sovuces,  Soinces  of  VOCs, 
section  129.63,  VOC  Cleaning 
Operations  replacing  the  current  section 
129.63. 

(ii)  Additional  Material.  Remainder  of 
the  State  submittal  pertaining  to  the 
revisions  listed  in  paragraph  (c)(195)(i) 
of  this  section. 

(FR  Doc.  03-851  Filed  1-15-03;  8:45  am) 

BILLING  CODE  6S60-S0-P 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD  137-3093a;  FRL-7436-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Motor  Vehicle  Inspection 
and  Maintenance  Program — Request 
for  Delay  in  the  Incorporation  of  On- 
Board  Diagnostics  Testing 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Maryland  State  Implementation  Plan 
(SIP).  Maryland  has  requested  a  six- 
month  extension  of  the  Federal  deadline 
to  incorporate  electronic  checks  to  of 
On-board  Diagnostic  (OBD)  computer 
systems  of  1996-and-newer  vehicles  into 
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Maryland's  motor  vehicle  emissions 
inspection  and  maintenance  (I/M) 
program.  EPA's  rules  governing  I/M 
programs  required  states  to  add  OBD 
checks  to  their  I/M  programs  by  January 
1,  2002.  However,  EPA's  same  rule 
provides  states  the  option  to  submit  a 
request  for  delay  of  this  deadline  by  up 
to  one  additional  year,  provided  each 
state  making  such  a  request  for  delay 
demonstrates  to  EPA  that  such  a  delay 
was  necessary.  Maryland  has  requested 
a  six-month  delay  provided  fpr  by  EPA's 
regulations  (i.e.,  imtil  July  1,  2002)  in 
commencing  OBD  checks  as  part  of  its 
I/M  program.  EPA  has  reviewed 
Maryland's  request,  and  is  proposing 
through  this  action  to  grant  Maryland's 
request  for  a  six-month  extension  of  the 
OBD  testing  deadline  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act. 

DATES:  This  rule  is  effective  on  March 
17,  2003  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  February  18,  2003.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Robert  Kramer.  Acting 
Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21.  U.S.  Environmental  Protection 
Agency,  Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  these  relevant  documents  are 
also  available  from  the  Maryland 
Department  of  the  Environment,  2500 
Broening  Highway,  Baltimore, 
Maryland,  21224.  ~ 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  C.  Kremer,  (215)  814-2147,  or  by 
e-mail  at  kreiner.janet@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  5,  2001,  EPA's  revised  I/M 
program  requirements  rule  was 
published  in  the  Federal  Register 
(Amendments  to  Vehicle  Inspection  and 
Maintenance  Program  Requirements 
Incorporating  the  On-board  Diagnostics 
Check;  Final  Rule  (66  FR  18156)).  The 
revised  I/M  requirements  ride  requires 
that  electronic  checks  of  the  On-board 
Diagnostics  system  of  applicable  1996- 
and-newer  motor  vehicles  be  conducted 
as  part  of  states'  motor  vehicle  I/M- 
programs.  This  revised  I/M 


requirements  rule  applies  only  to  those 
areas  required  to  implement  an  I/M 
program  under  the  Clean  Air  Act  of 
1990.  This  rule  establishes  a  deadline  of 
January.  1,  2002  for  states  to  begin 
performing  OBD  checks  on  1996-and- 
newer  model  OBD-equipped  vehicles, 
and  to  require  repairs  to  be  performed 
on  those  vehicles  with  malfunctions 
identified  by  the  OBD  check.  However, 
the  revised  I/M  rule  also  provides 
several  options  to  states  to  delay  ' 
implementation  of  OBD  testing,  imder 
certain  circmnstances,  beyond  the 
prescribed  January  1,  2002  deadline. 
One  such  option  provides  for  a  one- 
time, 12-month  extension  of  the 
deadline  for  states  to  begin  conducting 
mandatory  OBD  checks  (to  as  late  as 
January  1,  2003)  provided  the  state 
making  the  request  can  show  just  cause 
to  EPA  for  a  delay  and  that  the  revised 
implementation  date  represents  "the 
best  the  state  can  reasonably  do". 

EPA's  final  rule  identifies  factors  that 
may  serve  as  a  possible  justification  for 
states  considering  making  a  request  to 
EPA  to  delay  implementation  of  OBD  1/ 
M  program  checks  beyond  the  January 
2002  deadline.  Potential  factors 
justifying  such  a  delay  request  that  are 
listed  in  EPA's  nde  include:  contractual 
impediments,  hardware  or  software 
deficiencies,  data  management  software 
deficiencies,  the  need  for  additional 
training  for  the  testing  and  repair 
industries,  and  the  need  for  public 
education  or  outreach. 

Maryland  has  submitted  a  SIP 
revision  to  formally  request  an 
extension  of  the  OBD  I/M  test  deadline, 
per  EPA's  I/M  requirement  rule. 
Maryland's  SIP  revision  fists  many  of 
the  same  factors  that  are  listed  in  EPA's 
I/M  rule  in  order  to  justify  the  State's 
request  for  extension  of  the  OBD  testing 
deadline. 

Summary  of  SIP  Revision 

On  July  9,  2002,  Maryland  submitted 
a  formal  revision  to  its  SIP,  which 
constitutes  a  request  to  delay  the 
addition  of  on-board  diagnostic  system 
checks  of  1996-and-newer  vehicles  to 
Maryland's  adopted  and  SIP-approved  1/ 
M  program. 

Maryland's  SIP  revision  to  request 
delay  in  adding  OBD  testing  to  it  I/M 
program  fist  several  factors  that  effect 
the  State's  ability  to  conduct  OBD 
testing  at  this  time.  Maryland's 
justification  for  its  request  of  a  6-month 
delay  includes  the  following  factors: 

(1)  Hardware  and  software  issues 
pertaining  to  the  transition  to  new 
hardware  and  testing  equipment, 
installation  of  new  communications 
network,  and  construction  of  a  new  data 
management  system.  Also,  the  time  to 


develop  a  new  formal^acceptance  testing 
procedures  for  equipmfnt  and  develop- 
quality  assurance  specifications  and 
procedures  for  the  OBD  test  equipment 
that  will  be  incorporated  into  the  State's 
ongoing  assurance  audit  inspection^  of 
the  Vehicle  Emissions  Inspection 
Program  (VEIP)  stations, 

(2)  evaluation  of  various 
programmatic  options,  and  the  design  of 
an  OBD  program  that  will  be  compatible 
with  the  current  VEIP  program  design, 

(3)  the' need  to  train  the  contractor 
inspection,  operational,  and 
management  personnel,  so  that  all  of 
these  personnel  have  a  thorough 
knowledge  of  all  aspects  of  the  final 
OBD  program  design  and  operation, 

(4)  the  need  for  additional  education 
and  training  of  the  vehicle  repair 
community  in  the  new  OBD  test 
procedures  as  well  as  the  repair  of  OBD- 
failed  vehicles, 

(5)  the  need  for  additional  outreach 
and  public  education  in  ordec  to 
increase  public  acceptance  of  OBD 
testing. 

'  n.  Final  Action 

EPA  is  gremting  the  state  of 
Maryland's  request  for  a  six-month 
extension  of  the  OBD  testing  deadline, 
per  the  guidelines  established  by  EPA,  in 
its  amended  Vehicle  Inspection  and 
Maintenance  Program  Requirements 
Rule,  published  in  the  April  5,  2001 
edition  of  the  Federal  Register  (66  FR 
18156).  Maryland  has  adequately 
justified  a  six-month  extension  of  the 
January  1,  2002  Federal  OBD  I/M  testing 
deadline.  EPA  therefore  proposes  to 
grant  a  six-month  extension  of  the 
deadline  to  commence  OBD  testing  as 
part  of  the  Maryland  1/M  program  to 
July  1,  2002.  EPA  has  determined  that 
this  delayed  implementation  schedule 
represents  the  timeliest  implementation 
schedule  that  Maryland  can  perform, 
and  is  "the  best  the  state  can  reasonably 

do". 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment  as  EPA's  I/M  program 
requirements  regulations  allow  the 
Administrator  to  grant  such  an 
extension  request  if  a  state  provides  a 
justification  that  meets  the  factors  set 
forth  in  EPA's  I/M  regulations  (66  FR 
18156). 

However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  rule  will  be  effective  on 
March  17,  2003  without  further  notice 
imless  EPA  receives  adverse  comment 
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by  February  18,  2003.  If  EPA  receives 
adverse  comment  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

ni.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  emd 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves  ' 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiixe  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
biu-den  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  tcike  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  extend  the  deadline  for 
incorporation  of  On-board  Diagnostics 
checks  to  the  Maryland  I/M  program  by 
six-months  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  March  17,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 


purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference.  Nitrogen 
dioxide.  Ozone,  Volatile  organic 
compounds. 

Dated:  December  23,  2002. 
)udith  M.  Katz, 
Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V — Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(179)  to  read  as 
follows: 

§52.1070    Identification  of  plan. 

***** 

(c)  *   *   * 

(179)  Revisions  to  the  Code  of 
Maryland  Administrative  Regulation 
(COMAR)  11.14.08  pertaining  to  the 
request  for  delay  in  the  incorporation  of 
On-board  Diagnostics  testing  in  the 
state's  Vehicle  Inspection  and 
Maintenance  Program  submitted  on  July 
9,  2002  by  the  Maryland  Department  of 
the  Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  July  9,  2002  from  the 
Maryland  Department  of  the 
Environment  transmitting  amendments 
to  Regulations  .03,  .06,  .09.  .12,  and  .16 
under  COMAR  11.14.08,  Vehicle 
Emissions  Inspection  Program. 

(B)  Additions  and  revisions  to 
COMAR  11.14.08.03,  .06.  .09,  .12,  and 
.16,  effective  Jime  10,  2002: 

(1)  Added  COMAR  11.14.08.03E. 

(2)  Revised  COMAR 
11.14.08.06A{3)(r),  .09F,  .12C(1)  through 
(3)  inclusive,  and  .16D. 

(ii)  Additional  Material. — Remainder 
of  the  State  submittal(s)  pertaining  to 
the  revisions  listed  in  paragraph 
(c)(  1 79)(i)  of  this  section. 

3.  Section  52.1078  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

§52.1078    Extensions. 
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(b)  The  Administrator  hereby  extends 
by  six-months  the  deadhne  by  which 
Maryland  must  incorporate  mandatory 
testing  of  second  generation  On-board 
Diagnostics  (OBD-II)  equipped  motor 
vehicles  as  part  of  its  inspection  and 
maintenance  (I/M)  program.  As  a  result 
of  this  deadline  extension,  Maryland 
must  now  incorporate  mandatory  OBD- 
II  checks  (for  1996-and-newer  OBD-II 
equipped  vehicles)  as  an  element  of  the 
Conunonwealth's  I/M  program  in  all 
enhanced  I/M  program  areas  by  July  1, 
2002. 

(FRDoc.  03-855  Filed  1-15-03:  8:45  am] 

BILLMG  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 
[OH155-1a;  FRL-7425-8] 

Approval  and  Promulgation  of  Air 
Quainy  Implementation  Plans;  Ohio; 
Oxides  of  Nitrogen  Regulations 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Direct  final  rule. 

SUMMARY:  On  July  11,  2002,  Ohio 
submitted  a  plan  which  contained  rules 
to  control  emissions  of  oxides  of 
nitrogen  (NOx)  from  electric  generating 
units  (EGU),  non-EGUs  and  Portland 
Cement  Kdns.  The  plan  and  associated 
rules  represent  a  strategy  submitted  by 
the  Ohio  Environmental  Protection 
Agency  (Ohio  EPA)  in  response  to 
USEPA's  October  27, 1998,  NOx  State 
Implementation  Plan  (SIP)  Call  and 
subsequent  technical  amendments.  This 
direct  final  rule  addresses  the  adequacy 
and  acceptability  of  the  Ohio  plan, 
which  we  believe  will  have  a  major 
impact  in  reducing  NOx  and  ozone  in 
Ohio  and  in  areas  downwind  from 
major  sources  of  NOx  emissions.  USEPA 
believes  the  State's  plan,  which 
includes  a  NOx  trading  program,  an 
energy  efficiency/renewable  energy 
feaiture  and  accommodates  innovative 
technology  projects,  adequately 
addresses  the  requirements  of  the  NOx 
SIP  Call  and  meets  the  budget 
prescribed  for  Ohio.  USEPA  is  taking 
final  action  today  to  approve  the  Ohio 
EPA  plan. 

DATES:  This  rule  is  effective  on  March 
17,  2003,  unless  USEPA  receives 
relevant  adverse  written  comments  by 
February  18,  2003.  If  USEPA  receives 
adverse  conunent,  we  will  publish  a 
timely  withdrawal  of  the  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 


ADDRESSES:  Send  written  comments  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  and  Radiation 
Division  (AR-ISJ)  Region  5,  U.S. 
Enviromnental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604.  You  may  obtain  a  copy 
of  the  State  Implementation  Plan 
revision  request  at  the  above  address. 
Please  telephone  John  Paskevicz  at  (312) 
886-6084  if  you  intend  to  visit  the 
Region  5  office. 

You  may  inspect  copies  of  Ohio's 
submittal  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-lSj), 
U.S.  Enviromnental  Protection  Agency, 
Region  5,  71  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Chicago,  Illinois,  60604.  E-Mail 
Address:  paskevicz.jbhn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  the  terms 
"you"  refer  to  the  reader  of  this 
proposed  rule  and/ or  to  sources  subject 
to  the  State  rule,  and  the  terms  "we", 
"us",  or  "our"  refers  to  USEPA. 
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I.  Background 

A.  What  Requirements  Led  to  the  State's 
Submittal  of  the  NOx  Emission  Control 
Plan? 

On  October  27, 1998,  the  USEPA 
promulgated  a  regulation  known  as  the 
NOx  SIP  Call  for  numerous  States, 
including  the  State  of  Ohio.  The  NOx 
SIP  Call  requires  the  subject  States  to 
develop  NOx  emission  control 
regulations  sufficient  to  provide  for  a 
prescribed  NOx  emission  budget  in 
2007. 


Preceding  the  promulgation  of 
USEPA's  NOx  SIP  Call,  there  had  been 
extensive  discussions  by  Federal,  State, 
and  local  environmental  agencies, 
industry,  and  environmental  groups 
regarding  the  transport  of  ozone  in  the 
eastern  United  States.  The 
Environmental  Council  of  States  (ECOS) 
reconunended  the  formation  of  a 
national  workgroup  to  assess  the 
problem  and  to  develop  a  consensus 
approach  to  addressing  the  transport 
problem.  As  a  result  of  ECOS' 
reconunendation  and  in  response  to  a 
March  2,  1995,  USEPA  meraorandiun, 
the  Ozone  Transport  Assessment  Group 
(OTAG)  was  formed  to  conduct  regional 
ozone  transport  analyses  and  to  develop 
a  recommended  ozone  transport  control 
strategy:  OTAG  was  a  partnership 
among  USEPA,  the  37  eastern  States  and 
the  District  of  Colvunbia,  and  industrial, 
academic,  and  environmental  groups. 
OTAG  was  given  the  responsibility  of 
conducting  the  two  years  of  analyses 
envisioned  in  the  March  2,  1995, 
USEPA  memorandiun. 

OTAG  conducted  a  niunber  of 
regional  ozone  data  analyses  and 
regional  ozone  modeling  analyses  using 
photochemical  grid  modeling.  In  July 
1997,  OTAG  completed  its  work  and 
made  reconunendations  to  the  USEPA 
concerning  the  regional  emissions 
reductions  needed  to  reduce  transported 
ozone  as  an  obstacle  to  attainment  in 
downwind  areas.  OTAG  recommended 
a  possible  range  of  regional  NOx 
emission  reductions  to  support  the 
control  of  transported  ozone.  Based  on 
OTAG's  recommendations  and  other 
information,  USEPA  issued  the  NOx  SIP 
Call  rule  on  October  27.  1998.  63  FR 
57356. 

In  the  NOx  SIP  Call,  USEPA 
determined  that  sources  and  emitting 
activities  in  23  jurisdictions '  emit  NOx 
in  amounts  that  "significantly 
contribute"  to  ozone  nonattainment  or 
interfere  with  maintenance  of  the  1-hour 
ozone  national  ambient  air  quality 
standards  (NAAQS)  in  one  or  more 
downwind  areas  in  violation  of  Clean 
Air  Act  (CAA)  section  110(a)(2)(D)(I)(I). 
USEPA  identified  NOx  emission 
reductions  by  source  sector  that  could 
be  achieved  using  cost-effective 
measures  and  set  state-wide  NOx 
emission  budgets  for  each  affected 
jiuisdiction  for  2007  based  on  the 


'  Alabama.  Connecticut.  Delaware.  District  of 
Columbia,  Georgia.  Illinois.  Indiana.  Kentucky, 
Maryland,  Massachusetts,  Michigan,  Missouri,  New 
Jersey,  New  York,  North  Carolina,  Ohio, 
Pennsylvania,  Rhode  Island,  South  Carolina, 
Tennessee,  Virginia,  West  Virginia,  and  Wisconsin. 
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possible  cost-effective  NOx  emission 
reductions. 

The  source  sectors  include  nonroad 
mobile,  highway  mobile,  electricity 
generating  units  (EGUs),  and  major  non- 
EGU  stationary  point  sources.  EGUs 
include  stationary  boilers  and  turbines 
that  generate  at  least  some  electricity, 
even  if  they  also  generate  steam  for 
industrial  processes.  Non-EGUs  include 
other  large  stationary  boilers  and 
turbines,  typically  for  the  purpose  of 
generating  steam  for  industrial 
processes. 

USEPA  established  recommended 
NOx  emissions  caps  for  large  EGUs 
(potentially  generating  more  than  25 
megawatts)  and  for  large  non-EGUs 
(minimum  design  heat  input  of  250 
mmBTU  per  hour).  USEPA  determined 
that  significant  NOx  reductions  using 
cost-effective  measures  could  be 
obtained  as  follows:  Application  of  a 
0.15  pounds  NOx/mmBtu  heat  input 
emission  rate  limit  for  large  EGUs;  a  60 
percent  reduction  of  NOx  emissions 
from  large  non-EGUs;  a  30  percent 
reduction  of  NOx  emissions  from  large 
cement  kilns;  and  a  90  percent 
reduction  of  NOx  emissions  from  large 
stationary  internal  combustion  engines. 
The  2007  state-wide  NOx  emission 
budgets  established  by  jurisdiction  were 
based,  in  part,  by  assuming  these  levels 
of  NOx  emission  controls  coupled  with 
NOx  emissions  projected  by  source 
sector  to  2007. 

Although  the  state-wide  NOx 
emission  budgets  were  based  on  the 
levels  of  reduction  achievable  through 
cost-effective  emission  control 
measures,  the  NOx  SIP  Call  allows  each 
State  to  determine  what  measures  it  will 
choose  to  meet  the  state-wide  NOx 
emission  budgets.  It  does  not  require  the 
States  to  adopt  the  specific  NOx 
emission  rates  assumed  by  the  USEPA 
in  establishing  the  NOx  emission 
budgets.  The  NOx  SIP  Call  merely 
requires  States  to  submit  SIPs,  which, 
when  implemented,  will  require 
controls  that  meet  the  NOx  state-wide 
emission  budget.  The  NOx  SIP  Call 
encourages  the  States  to  adopt  a  NOx 
cap  and  trade  program  for  large  EGUs 
and  large  non-EGUs  as  a  cost-effective 
strategy  and  provides  an  interstate  NOx 
trading  program  that  the  USEPA  will 
administer  for  the  States.  If  States 
choose  to  participate  in  the  national 
trading  program,  the  States  must  submit 
SIPs  that  conform  to  the  trading 
program  requirements  in  the  NOx  SIP 
Call. 

B.  What  Requirements  Must  Ohio  Meet? 

The  State  of  Ohio  has  the  primary 
responsibility  under  the  Clean  Air  Act 
for  ensuring  that  Ohio  meets  the  ozone 


air  quality  standards  and  is  required  to 
submit  a  SIP  that  specifies  emission 
limitations,  control  measures,  and  other 
measiues  necessary  for  meeting  the  NOx 
emissions  budget.  The  SIP  for  ozone 
must  meet  the  ozone  transport  SIP  Call 
requirements,  must  be  adopted  pursuant 
to  notice  and  comment  rulemaking,  and 
must  be  submitted  to  the  USEPA  for 
approval. 

These  NOx  emission  reductions  will 
address  ozone  transport  in  the  area  of 
the  country  primarily  east  of  the 
Mississippi  River.  USEPA  promulgated 
the  NOx  SIP  Call  pursuant  to  the 
requirements  of  CAA  section 
110(a)(2)(D)  and  our  authority  under 
CAA  section  llO(k).  Section  110(a)(2)(D) 
applies  to  all  SIPs  for  each  pollutant 
covered  by  a  NAAQS  and  for  all  areas 
regardless  of  their  attainment 
designation.  It  requires  a  SIP  to  contain 
adequate  provisions  that  prohibit  any 
source  or  type  of  source  or  other  types 
of  emissions  within  a  State  from 
emitting  any  air  pollutants  in  amounts 
which  will  contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  of  attainment  of  a  standard 
by  any  other  State  with  respect  to  any 
NAAQS. 

Pm-suant  to  its  authority  under 
section  110(k)(5),  USEPA  concluded 
that  the  SIPs  for  Ohio  and  other  states 
were  substantially  inadequate  to 
prohibit  NOx  emissions  that 
significantly  contribute  to  ozone 
nonattainment.  As  a  result,  Ohio  was 
required  to  submit  SIP  revisions  that 
addressed  this  inadequacy. 

USEPA  has  pubUshed  a  model  rule 
for  control  of  NOx  emissions  from 
boilers  and  turbines.  This  model  rule, 
codified  at  title  40  of  the  Code  of 
Federal  Regulations  part  96  (40  CFR  part 
96),  reflects  USEPA's  recommendations 
for  the  general  design  of  the  necessary 
NOx  emission  control  programs  as  well 
as  detailed  recommendations  for 
specific  program  features.  Similarly,  at 
63  PR  56393  (October  21,  1998),  USEPA 
has  published  a  proposed  Federal 
implementation  plan  including  rules 
regulating  cement  kilns,  which  serve  as 
sample  rules  for  this  source  type. 
USHPA  recommends  the  cost-effective 
levels  of  control  noted  above.  The 
budget  that  USEPA  established  for  states 
reflects  these  control  levels.  USEPA 
further  recommends  that  states  take  the 
necessary  steps  to  allow  their  sources  to 
participate  in  a  multi-state  NOx 
emissions  trading  program  that  USEPA 
will  run.  While  USEPA  offers  flexibility 
to  states  on  various  elements  of  4)rogram 
design,  particularly  in  the  distribution 
of  projected  emission  reductions, 
USEPA  can  offer  more  streamlined 
approval  of  programs  that  more  closely 


follow  USEPA's  model  rule.  (See  63  FR 
57365) 

C.  What  Have  Been  the  Court  Rulings 
Regarding  USEPA's  NOx  Emissicm 
Control  Rule? 

When  the  USEPA  published  the  NOx 
SIP  Call  on  October  27,  1998,  a  number 
of  States  and  industry  groups  filed 
petitions  challenging  the  rulemaking 
before  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia. 
The  court,  on  May  25, 1999,  stayed  the 
States'  obligation  to  submit  SIPs  in 
response  to  the  NOx  SIP  Call  rule. 
Subsequently,  on  March  3,  2000,  the 
court  upheld  most  of  USEPA's  NOx  SIP 
Call  rule.  The  court,  however,  vacated 
the  rule  as  it  applied  to  Missouri  and 
Georgia,  and  remanded  for  further 
consideration  the  inclusion  of  portions 
of  Missouri  and  Georgia  in  the  rule.  The 
court  also  vacated  the  rule  as  it  applied 
to  Wisconsin  because  the  court  believed 
that  USEPA  had  not  made  a  showing 
that  sources  in  Wisconsin  significandy 
contributed  to  nonattainment  or 
interfered  with  maintenance  of  the 
ozone  NAAQS  in  any  other  State. 
Finally,  the  court  remanded  to  USEPA 
two  issues  concerning  a  limited  portion 
of  the  NOx  emission  budgets.  See 
Michigan  et  al.  v.  EPA,  213  F.3d  663 
(D.C.  Cir.  2000).  On  April  11,  2000, 
based  on  the  remanded  issues,  USEPA 
initiated  a  two  phase  approach  to 
implement  the  NOx  SIP  Call.  Phase  I  of 
this  approach  addressed  the  portion  of 
the  NOx  SIP  Call  upheld  by  the  coiui. 
Phase  I  will  achieve  the  majority  of  the 
reductions  in  the  NOx  SIP  Gall.  The 
Phase  I  plan  was  due  from  Ohio  on 
October  30,  2000. 

Phase  II  will  address  the  few  narrow 
issues  that  the  DC  Circuit  court 
remanded  to  USEPA,  including: 
Whether,  and  if  so,  how,  a  small 
subclass  of  facilities  that  generate 
electricity  should  be  included  in  the 
rule;  and  what  control  levels  should  be 
assumed  for  large,  stationary  internal 
combustion  engines.  Phase  II  of  the  NOx 
SIP  Call  will  not  require  a  submittal 
from  die  States  until  USEPA  has 
proposed  and  finalized  rules  in 
response  to  the  coiut's  remand. 

On  June  22,  2000,  the  coiut  removed 
the  stay  of  the  state's  obligation  to 
submit  SIPs  in  response  to  the  NOx  SIP 
Call  and  denied  petitioner's  motions  for 
rehearing  and  rehearing  en  banc.  In 
removing  the  stay,  the  court  provided 
that  USEPA  should  allow  128  days  for 
States  to  submit  SIPs  to  the  USEPA,  i.e., 
by  October  30,  2000.  Shordy  after 
removing  the  stay,  petitioners  requested 
that  the  court  adjust  die  NOx  SIP  Call 
compliance  date.  In  an  action  related  to 
Michigan  v.  EPA,  213  F.3d  663  (D.C.  Cir 
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2000)  the  court  then  determined  that  the 
compliance  date  for  the  SIP  Call  would 
be  May  31,  2004.  Although  the  court's 
action  Jiffected  only  the  compliance 
deadline,  other  dates  in  the  rule  for 
related  requirements  (such  as  flow 
control)  were  also  extended  because 
they  were  established  relative  to  the 
original  compliance  deadline. 

n.  Summary  of  the  State  Submittal 

A.  When  Was  the  Ohio  EPA  NOx  Plan 
Submitted  to  the  USEPA? 

Ohio  EPA  submitted  the  NOx  plan  on 
July  11.  2002.  USEPA  had  an 
opportunity  to  review  and  comment  on 
earher  draft  versions  of  the  rules  during 
the  stakeholder  review  process.  USEPA 
made  both  formal  and  informal 
comments,  and  these  comments  are 
available  in  the  Docket.  The  plan  was 
submitted  in  sufficient  time  for  the 
USEPA  to  make  a  finding  of 
completeness,  which  terminated  the 
imposition  of  sanctions  which  were 
scheduled  to  go  into  effect  on  July  25, 
2002,  due  to  Ohio's  failure  to  submit  a 
plan.  The  Region  5  Regional 
Administrator  signed  the  completeness 
finding  on  July  24,  2002.  [See  67  FR 
50600) 


B.  What  Are  the  Basic  Components  of 
the  Ohio  EPA  NOx  Plan? 

The  Ohio  EPA  plan  includes  the 
following  documents:  (1)  A  letter  from 
the  Director  of  Ohio  EPA  requesting  a 
revision  to  the  Ohio  EPA  plan;  (2)  a 
copy  of  the  rules  containing  the 
provisions  and  requirements  to 
implement  a  NOx  budget  trading 
program  to  control  and  reduce 
emissions  of  NOx  in  Ohio;  (3)  a  copy  of 
the  Ohio  code  indicating  the  authority 
of  the  Ohio  EPA  Director  to  develop  and 
submit  the  revision;  (4)  a  notice  of  the 
proposed  rulemaking  and  public 
hearing;  (5)  a  transcript  of  the  pubUc 
hearing  on  the  rules  containing 
conunents  emd  testimony;  (6)  the  Ohio 
Director's  Findings  and  Orders 
announcing  the  adoption  of  rules 
controlling  NOx  from  sources  in  Ohio; 
(7)  a  hst  of  Ohio's  "interested  parties" 
or  stakeholders  to  whom  draft  rules 
were  distributed  for  conunent;  (8) 
summary  of  conunents  submitted  into 
Ohio's  formal  hearing  record  regarding 
the  proposed  rules  which  estabUsh  a 
NOx  budget  trading  program  in  Ohio; 
and,  (9)  Ohio's  budget  demonstration 
including  a  list  of  units  (operating  or 
under  construction)  subject  to  the 
State's  NOx  rules. 


Ohio's  NOx  plan  and  rules  apply  to, 
and  establish,  a  trading  program  for 
EGUs,  non-EGUs.  and  portland  cement 
kilns.  The  rules  contained  in  chapter 
3745-14,  establish  the  provisions  and 
requirements  to  implement  a  NOx 
budget  trading  program  in  Ohio.  The  net 
effect  of  the  rules  is  to  cap  emissions 
from  major  emitters  and  provide 
allowances  to  units  to  operate  within 
the  State's  budget  during  the  control 
period.  Allowance  allocations  are  made 
for  five  year  periods  with  the  exception 
of  the  first  period,  which  is  for  a  four- 
year  period. 

The  State's  market-based  program 
which  follows  the  model  NOx  budget 
trading  rule  is  the  method  selected  by 
Ohio  to  meet  its  NOx  emissions 
reduction  obUgations  under  the  NOx 
SIP  Call.  The  trading  program  caps  total 
emissions  in  order  to  ensure  that 
emissions  reductions  are  achieved  and 
maintained.  Also,  the  flexibiUty  in  the 
State's  program  allows  soiuties  to  reduce 
emissions  and  where  possible,  and  if 
desired,  generate  allowances  for  trading. 

The  Ohio  EPA  plan  includes  Ohio 
rule  3745-14.  This  trading  rule  contains 
eleven  separate  rule  elements,  listed  in 
Table  1,  which  correspond  with  part  96 
model  rule  of  the  NOx  SIP  Call. 


Table  1.— Comparison  of  State  Rule  to  Model  Rule 


Ohio  Rule  3745-14 


01,  General  Provisions 


02,  NOx  authorized  account  rep- 
resentative. 

03,  NOx  budget  permit 


04,  Compliance  certification  

05,  NOx  allowance  allocations  .... 

06,  NOx  allowance  tracking  sys- 
tem. 

07,  NOx  allowance  transfers 

08,  Monitoring  and  reporting  


09,  NOx  budget  opt-in  units 


Ck>nresponds  with  USEPA  rule 


10,  Altemative  compliance  plans 

11,  Portland  cement  kilns 


Subpart  A,  sections  96.1,  96.2,  and  96.3  Purpose,  Definitions  and  Abbreviatwns.  96.4,  ApplkabHity.  96.5, 
Retired  unit  exemptions.  96.6,  Standard  requirements.  96.7,  Computatkxi  of  time. 

Subpart  B,  sectk)n  96.10  .  .  the  NOx  authorized  account  representative.  96.11,  Alternate  NOx  authorized 
account  representative.  96.12,  Changing  the  account  representative.  96.13,  Account  certifrcate  of  rep- 
resentation. 96.14,  Objections  re:  NOx  account  representative. 

Subpart  C,  sectHjn  96.20,  NOx  budget  pemiil  requirements.  96.21 ,  Submission  of  NOx  budget  pennit  appli- 
catkMi.  96.22,  Information  requirements  for  NOx  budget  pern>it  applicatkxis.  96.23,  content.  96.25,  revi- 
sions. 

Subpart  D,  section  96.30,  Compliance  certiffcation  report.  96.31,  State  and  USEPA's  action  on  compliance 

C6  rtif  ic3t)on 

Subpart  E,  section  96.40,  NOx  altowance  allocations.  96.41,  Timing  requirements.  96.42  NOx  allowance  alto- 
catiohs.  96.55  Banking  (Eariy  reduction  credit  portkin  of  this  sectkKi). 

Subpart  F,  section  96.50,  NOx  aHowance  tracking  system  (ATS)  accounts.  96.51 ,  Estat)lishment  of  accounts. 
96.52,  NOx  ATS  responsibilities  of  NOx  authorized  account  rep.  96.53,  Recordation  of  NOx  allowance  al- 
kxations.  96.54,  CompHance.  96.55,  Banking.  96.56,  Account  error.  96.57,  Ctosing  o»  general  accounts. 

Subpart  G,  sectkxi  96.60,  Submission  of  NOx  altowance  transfers  transfers.  96.61,  EPA  recordatwn.  96.62, 
Notification. 

Subpart  H,  Monitoring  and  Reporting.  96.70,  General  requirements.  96.71,  Initial  certificatkxi  and  recertifi- 
catkxi  procedures.  96.72,  Out  of  control  periods.  96.73,  Notificatkms.  96.74,  Recordkeeping  and  reporting. 
96.75.  Petitions.  96.76,  Additional  requirements  to  provide  heat  input  data  for  alkxations 

Subpart  I,  Indivklual  Unit  Opt-ins.  Section  96.80,  Applicability.  96.81,  General.  96.82,  NOx  authorized  ac- 
count representative.  96.83,  Appiying  for  NOx  budget  opt-in  pemfiit.  96.84,  Opt-in  process  96.85,  fslOx 
budget  opt-in  permit  contents.  96.86,  Withdrawal  from  NOx  budget  trading  program.  96.87,  Change  in  reg- 
ulatory status.  96.88,  NOx  altowance  allocations  to  opt-in  units. 

This  mie  allows  a  source  to  parttoipate  in  alternate  compliance  multi-pollutant  reductton  schemes  such  as  the 
President's  Clear  Skies  proposal. 

Part  98,  subpart  B,  Emissions  from  cement  manufacturing,  proposed  mles,  October  21,  1998.  


Ohio's  plan  includes  opportunities  for 
sources  to  obtain,  beginning  in  2006,  an 
allocation  for  energy  efficiency/ 
renewable  energy  projects.  The  Ohio 


rule  contains  a  provision  which  sets 
aside  one  percent  of  the  tons  of  NOx 
emissions  in  the  State  trading  budget. 
This  set-aside  is  for  units  that  during  the 


control  period  reduce  end-use  demand 
for  electricity  or  displace  electrical 
energy  utilization  by  use  of  wind  power. 
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solar  power,  biomass  or  landfill 
methane  gas  generation. 

Ohio's  plan  also  sets  aside  one 
percent  of  the  trading  budget  beginning 
in  2006  for  innovative  technology 
projects.  This  means  that  an  industry 
can  compete  for  a  set-aside,  using 
stationary  or  mobile  source  technology 
which  has  not  yet  been  adequately 
demonstrated  in  practice  but  where 
there  is  a  likelihood  that  the  technology 
will  reduce  NOx  emissions  and  increase 
energy  efficiency. 


C.  Does  the  Ohio  EPA  NOx  Plan  Meet 
the  Federal  NOx  Statewide  Emissions 
Budget? 

Yes,  on  July  11,  2002,  Ohio  submitted 
a  plan  containing  rules  in  OAC  Chapter 
3745-14  to  respond  to  USEPA's  NOx 
SIP  Call  published  in  the  Federal 
Register  on  October  27, 1998.  We 
reviewed  the  plan  and  found  it 
complete  on  July  23,  2002.  (See  67  FR 
50600,  dated  August  5,  2002) 

USEPA's  NOx  SIP  Call  affected 
soinces  of  oxides  of  nitrogen  (NOx)  in 
22  states  (including  Ohio)  and  the 
District  of  Columbia.  The  NOx  SIP  Call 
rulemaking  established  statewide 
budgets  for  NOx  emissions  beginning  in 


the  2003  ozone  season  (May  1  to 
September  30).  Each  state  was  required 
to  submit  a  State  Implementation  Plan 
(SIP)  containing  rules  necessary  to 
reduce  NOx  emissions  to  the  NOx 
budget  levels. 

On  March  2,  2000.  USEPA  published 
a  final  rule  amending  state  NOx  budgets 
(65  FR  11222).  Ohio  used  the 
information  fitim  this  final  rule  to 
develop  its  budget.  Further,  Ohio  . 
describes  the  process  it  used  to  develop 
the  budget  in  the  budget  demonstration 
contained  in  its  plan  submittal.  A 
summary  of  the  base  and  budget  NOx 
emissions  contained  in  this  rule  for 
Ohio  are  provided  in  table  2. 


Table  2.— NOx  Emissions  Budget  by  Source  Category 

[In  tons] 


Source  Category 

2007  final 

egu 

non-EGU 

Area  source 

non-road 
mobile 

Highway 
mobile 

Total 

Base 

Budget 

Reduction 

163.132 

'      48,990 

114,142 

50,001 

40,194 

9,807 

21,860 

21.860 

0 

43,380 

43,380 

0 

94,850 

94,850 

0 

373,223 
249,274 
123,949 

On  November  15,  2000,  Ohio 
informally  provided  draft  rules  for 
preliminary  review  to  stakeholders  and 
USEPA  to  start  the  rulemaking  process. 
Ohio  received  comments  on  these  draft 
rules  from  USEPA  and  22  other 
interested  parties.  Ohio's  draft  rules 
were  revised  to  take  into  account  the 
comments  received,  and  the  revised 
draft  rules  were  distributed  to  interested 
parties  on  November  19,  2001..  Ohio 
EPA,  again,  received  conunents  on  these 
draft  rules  from  USEPA  and  38  other 
interested  parties.  The  rules,  to  be 
submitted  to  Ohio's  Joint  Committee  for 
Administrative  Rule  Review  (JCARR), 
were  revised  again  taking  into 
consideration  the  comments.  Ohio 
believes  that  these  rules  will  achieve  the 
NOx  reductions  required  by  USEPA's 


NOx  SIP  Call,  and  has  finalized  them  for 
inclusion  in  its  submitted  NOx  plan. 

The  budget  projections  used  to 
prepare  Ohio's  submission  are  the  same 
as  the  State  budget  established  by 
USEPA  in  the  final  rule  published  in  the 
Federal  Register  on  March  2,  2000  (65 
FR  11222).  A  minor  change  was  made 
by  Ohio  EPA  and  is  addressed  in  the 
State's  submittal.  This  change 
corresponds  with  a  technical  correction 
to  the  Ohio  inventory  made  by  USEPA 
on  October  31,  2001  (66  FR  54992). 

Ohio's  budgets  for  Area  Sources, 
Mobile  Sources  and  Non-Mobile  sources 
reflect  emissions  during  the  ozone 
control  period  from  May  1  through 
September  30  for  each  year.  The  original 
USEPA  budgets  that  Ohio  used  in  it's 
analysis  can  be  found  on  the  electronic 


file  entitled  "OH.zip"  on  USEPA's  web 
site  ftp://ftp.epa.gov/EmisInventory/ 
NOxSIPCall  Mar2_2000.  Ohio 
submitted  similar  budgets  for  area, 
mobile  and  non-mobile  soince 
categories  on  a  compact  disk  (CD)  along 
with  the  Budget  Demonstration.  The  CD 
is  available  in  the  Region  5  Docket. 
Table  3  identifies  the  2007  base  budgets 
for  these  sources  and  the  name  of  the 
attached  file  in  which  they  are  found. 
No  NOx  reductions  from  these  source 
categories  (mobile,  area,  and  non- 
mobile)  are  projected  for  Ohio's  budget 
demonstration.  Furthermore,  Ohio  does 
not  expect  to  have  to  develop  additional 
NOx  emission  reduction  measures  to 
meet  the  statewide  budget  during  the  5- 
month  ozone  season. 


TABLE  3.— Unaffected  Source  Categories 

[In  tons] 


Source  category 

2007  base 
budget 

File  name 

Area  Sources  

21,860 
94,850 
43,380 

OH  arwb3 

Mobile  Sources  

OH  mb  wt>3 

Non-Road  Mobile  Sources 

OH  nrwt>3 

Table  4  contains  the  base  and  final 
NOx  budget  for  EGUs.  Ohio  obtained 
these  data  from  USEPA  Clean  Air 
Markets  Division.  The  file  was  not  part 
of  the  technical  amendment  to  the  NOx 
SIP  Call  of  March  2,  2000  [see  65  FR 


11222).  The  files  for  EGUs  on  USEPA's 

Web  site  "ftp://ftp.epa.gov/ 

EmisInventory/NOX 

SIPCall  Mar2_2000"  did  not  contain 

2007  base  or  budget  numbers.  This  file 

contains  information  which  includes 


the  base  and  final  budgets  for  EGUs. 
Ohio  submitted  this  file  (along  with 
other  files  referenced  here)  on  a  CD  with 
the  Budget  Demonstration.  The  CD  is 
available  in  the  Region  5  Docket. 
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Table  4.— Base  and  Final  Budgets 

[In  tons] 


Source  category 


EQU 


2007  base 
budget 


163.132 


2007  final 
budget 


48.990 


FHe  name 


UT_budget.wb3 


Table  5  contains  the  original  budget 
that  USEPA  calculated  for  large 
industrial  boilers  (non-EGUs)  located  in 
Ohio.  The  information  in  Table  5  can  be 
found  on  USEPA's  web-site  at  "jtpJI 
ftp.epa.gov/  Emislnventoryl 
NOxSIPCall_Mar2_2000."  in  the  file 
entitled  "0H_pt.wb3."  USEPA  modified 
the  original  non-EGU  budget  because  on 


October  31,  2001,  we  made  a 
determination  (66  FR  54992)  that 
Marathon  Ashland  Petroleum  LLC's 
Plant  1576000301,  emissions  unit  B015 
was  not  a  NOx  budget  unit.  USEPA's 
original  non-EGU  budget  was  modified 
to  remove  18  NOx  allowances  initially 
designated  for  B015  and  to  add  36  tons 
of  imcontroUed  NOx  emissions  from 


B015  to  the  total  budget  for  this  soiirce 
category.  The  budget  submitted  by  Ohio 
EPA  reflects  these  changes  and  the 
electronic  file  reflecting  these  changes  is 
located  on  the  CD  submitted  by  Ohio  in 
the  file  entitled  "NonEGU 
Adjusted.wbS." 


Table  5.— Sources  Regulated  by  State  Rules 


Source 

2007  Base 
budget 

2007  Rnal 
budget 

File  name 

nc 

n-EGUs                           

50,001 

40.194 

OH_pt.wb3 

The  information  in  Table  6,  presents  the  components  of  Ohio's  NOx  budget  for  EGUs  and  non-EGUs. 

Table  6.— Ohio  NOx  Budget 

(In  tons] 

EGU 

non-EGU 

- 

2004,2005 

2006  and  after 

2004  and  after 

nc 

S4 

A 

48,990 

48,990 

40.194 

^n-Rpniilatpd  IJnit^                                              

3,558 
'  2,272 
43,160 

3.558 
=  3.181 

36.127 

&t-A^Hp^                                                                            

'203 

lowances  available  for  existing  units »• 

42.251 

3.846 

'  In  each  year.  5%  of  the  Regulated  Units'  budget  will  be  set  aside  to  be  allocated  to  new  units. 

2 After  2005,  an  additional  2%  of  the  EGU  Regulated  Units'  budget  will  be  set  aside  to  fund  two  set-asides:  1%  for  Energy  Efficiency/Renew- 
able Energy  Projects  and  1%  for  Innovative  Technology  Projects. 


USEPA  believes  the  Ohio  NOx 
sources  addressed  here,  which  includes 
a  cap  and  an  allowance  trading  program, 
will  be  adequately  controlled  to  ensure 
the  sources  in  the  State  will  meet  the 
statewide  NOx  budget  established  by 
USEPA. 

D.  What  Public  Review  Opportunities 
Were  Provided? 

The  Director  of  the  Ohio 
Ejivironmental  Protection  Agency 
"*  *  *  may  conduct  public  hearings  on 
any  plans  for  the  prevention,  control, 
and  abatement  of  air  pollution  that  the 
director  is  required  to  submit  to  the 
federal  government."  (Ohio  Revised 
Code  chapter  3704.03,  Powers  of  the 
director  of  environmental  protections.) 
Ohio's  Director  held  several  meetings 
early  on  in  the  rule  development 
process,  shortly  after  the  USEPA 
promulgated  the  Finding  of  Significant 
Contribution  and  Rulemaking  for  the 


Pmpose  of  Reducing  Regional 
Transportation  of  Ozone  Rule  (see  63  FR 
57356,  dated  October  27,  1998).  During 
the  course  of  development,  Ohio  sent 
draft  rules  to  stakeholders  for  review 
and  comment.  This  process  was 
Tepeated  several  times  imtil  the  State 
was  satisfied  it  had  fulfilled  the  public 
process.  Stakeholders  included  affected 
utilities,  major  heavy  industry, 
environmental  groups  (both  local  and 
national),  consultants,  industry  and 
manufacturing  associations,  planning 
commissions  and  councils  of 
govemmenti  and  one  university. 

Finally,  a  public  hearing  was  held  in 
Columbus,  Ohio,  on  April  11,  2002,  and 
Ohio  accepted  written  comments  until 
April  26,  2002.  The  transcript  of  the 
public  hearing  is  included  as  part  of  the 
State's  submittal  and  can  be  found  in 
the  Docket  at  Region  5. 


E.  What  Guidance  Did  USEPA  Use  To 
Evaluate  Ohio's  NOx  Control  Program? 

USEPA  used  the  final  NOx  SIP  Call 
rule  at  40  CFR  part  96  for  review  of 
portions  of  the  Ohio  submittal.  We  also 
used  40  CFR  51.121  and  51.122  to 
evaluate  Ohio's  rules  and  the  plan.  The 
Ohio  rules  also  apply  to  portland 
cement  kilns.  For  USEPA's  current 
position  on  these  types  of  sources  the" 
public  can  consult  USEPA's  proposed 
part  98.  dated  October  21,  1998  (see  63 
FR  56394),  which  USEPA  expects  to 
finalize  shortly. 

F.  Does  the  Ohio  Plan  Meet  Federal  NOx 
SIP  Call  Requirements? 

USEPA  is  satisfied  that  the  Ohio  plan 
meets  the  requirements  of  the  NOx  SIP 
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Call.  Ohio's  rules  are  patterned  directly 
from  the  USEPA  model  rule  and  Ohio 
EPA  included  in  the  rules  all  of  the 
requirements  needed  for  approval  by 
USEPA.  The  plan  includes  a  budget  . 
trading  program,  and  addresses  all  of 
the  components  of  the  emissions  budget 
listed  in  the  USEPA  technical 
amendment.  Ohio's  analysis  indicates 
that  additional  NOx  control  strategies 
will  not  be  necessary  to  meet  the  NOx 
budget  for  the  State.  USEPA  has 
previously  determined,  on  August  5, 
2002  (67  FR  50600),  that  Ohio  had 
satisfied  the  requirements  for  submittal 
of  a  complete  plan  to  address  NOx 
controls  on  major  sources  of  emission. 

G.  What  Deficiencies  Were  Noted  in  the 
Ohio  EPA  NOx  Plan? 

USEPA  found  a  small  deficiency  in 
Ohio's  submittal  regarding  the  trigger 
date  for  flow  control.  In  reviewing 
Ohio's  July  11.  2002,  NOx  SIP  Call 
submittal,  USEPA  found  that  the  State's 
rule  triggers  flow  control  in  2006.  [See 
OAC  chapter  3745-14-06{E)(6))  The 
NOx  SIP  Call  model  rule  requires  flow 
control  to  be  triggered  in  the  second 
year  of  the  program.  This  means  Ohio's 
rule  should  require  flow  control  to  be 
triggered  in  2005.  Flow  control  is  a 
mechanism  to  limit  the  excessive  use  of 
banked  allowances.  It  is  more  of  an 
insurance  policy,  rather  than  a 
provision  that  is  routinely  expected  to 
be  carried  out.  Furthermore,  we  do  not 
believe  it  is  appropriate  to  delay 
implementation  of  flow  control  beyond 
2005. 

Ohio  used  the  model  rule  (63  FR 
57356,  dated  October  27,  1998)  to 
develop  its  plan.  The  State  also  used 
language  from  elements  of  the  section 
126  rule  (65  FR  2674,  dated  January  18, 
2000)  in  place  of  some  of  the  language 
from  the  model  rule.  An  amendment  to 
the  section  126  rule  dated  April  30, 
2002,  [see  67  FR  21522)  extended  the 
flow  control  date  to  2006.  This  one  year 
extension  corresponds  to  the  extension 
of  the  compliance  date  noted  earlier. 
While  the  extension  by  one  year  of  flow 
control  to  2006  is  appropriate  for 
section  126,  it  is  not  appropriate  for 
Ohio's  rule  in  the  NOx  SIP  Call.  A 
detailed  discussion  regarding  the 
difference  in  the  trigger  dates  for  flow 
control  between  section  126  program 
and  the  NOx  SIP  Call  can  be  found  in 
65  FR  2674,  dated  January  18,  2000.  We 
do  not  expect  there  will  be  any  States 
subject  to  section  126.  All  affected 
States  are  expected  to  implement  an 
NOx  SIP  Call  plan  by  the  compliance 
date  of  May  2004.  In  order  for  flow 
control  to  be  universally  applied  to  all 
sources  in  the  NOx  SIP  Call  region,  the 
flow  control  trigger  date  must  be  the 


same  for  all  of  the  States  in  the  ozone 
transport  region. 

USEPA  believes  the  2006  date  in  the 
Ohio  rule  is  a  deficiency  which  can  be 
ciu-ed  by  Ohio  via  the  submittal  of  a 
State  rule  to  revise  the  flow  control  date 
at  the  soonest  possible  time  before  the 
NOx  compliance  date. 

USEPA  also  found  a  deficiency  in 
OAC  chapter  3745-14-09(G)(7)  entitled 
NOx  Budget  Opt-in  Units.  The  Ohio  rule 
states  that  opt-in  units  that  have 
withdrawn  from  the  program  can 
reapply  for  a  permit  after  2  years.  A 
previous  version  of  the  Ohio  rule  had 
this  time  period  as  4  years,  which  is  the 
time  period  found  in  both  the  NOx  SIP 
Call  model  rule  and  the  section  1 26 
rule.  The  purpose  of  the  4  year  period 
in  the  model  rxile  is  to  discourage  these 
opt-in  sources  from  coming  in  and  out 
of  the  budget  trading  program  at  a 
frequency  that  would  be  disruptive  to 
the  operation  of  the  trading  program. 
USEPA  recommends  Ohio  change  this 
time  period  from  2  years  to  4  years. 

ra.  USEPA  Action 

We  are  approving,  in  this  direct  final 
rule,  the  Ohio  NOx  SIP  because  it  meets 
the  requirements  of  the  USEPA  NOx 
trading  program  by  meeting  Ohio's  NOx 
budget.  Ohio's  rule  mirrors  the  USEPA 
model  rule  for  the  NOx  SIP  Call  and  the 
State  adequately  responded  to  all  of  the 
concerns  of  stakeholders  during  the 
public  process.  Ohio's  plan  is  approved 
with  the  understanding  that  it  will  take 
action  to  change  the  date  (the  flow 
control  trigger  date)  in  OAC  3745-14- 
06(E)  (6)  from  2006  to  2005.  If  this  date 
is  not  changed  from  2006  to  2005,  and 
Ohio  fails  to  submit  the  change  as  a 
revision  to  its  plan  by  May  31,  2004, 
USEPA  will  remove  the  approval  of 
Ohio's  NOx  SIP  and  take  subsequent 
rulemaking  action,  as  necessary.  USEPA 
is  publishing  this  action  without  prior 
proposal  because  we  view  this  as  a 
noncontroversial  revision  and  we 
anticipate  no  adverse  comments. 
However,  in  a  separate  docimient  in  this 
Federal  Register  publication,  USEPA  is 
proposing  to  approve  the  State's  NOx 
plan  should  adverse  written  comments 
be  filed.  This  action  will  be  effective 
without  further  notice  unless  USEPA 
receives  relevant  adverse  written 
conunent  by  February  18,  2003.  Should 
USEPA  receive  such  comments,  we  will 
publish  a  final  rule  informing  the  public 
that  this  action  will  not  take  effect.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  Iftio 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  March  17,2003. 


rv.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state.law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  sdiall 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions, 
USEPA's  role  is  to  approve  state 
choices,  provided  that  they  meet  the 
criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  USEPA,  when  it 
reviews  a  SIP  submission,,  to  use  VCS  in 
place  of  a  SIP  submission  that  otherwise 


Federal  Register / Vol.  68.  No.  11 /Thursday,  January  16,  2003 /Rules  and  Regulations 2217 


satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  As 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729.  February  7, 1996), 
in  issuing  this  rule,  USEPA  has  taken 
the  necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct. 
USEPA  has  complied  with  Executive 
Order  12630  (53  FR  8859,  March  15, 
1988)  by  examining  the  takings 
implications  of  the  rule  in  accordance 
with  the  "Attorney  General's 
Supplemental  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  USEPA  will  submit  a 
report  containing  this  rule  and  other, 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  February  18,  2003. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  17,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 


Nitrogen  oxides,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  13.  2002. 
Bharat  Mathur, 

Acting  Regional  Administrator.  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(127)  to  read  as 
follows: 

§  52.1 870    Identification  of  plan. 

***** 

(c)*  '  *  "         - 

(127)  On  July  11,  2002,  the  Ohio 
Enviromnental  Protection  Agency 
submitted  revisions  to  Chapter  3745- 
14-(1  through  11  and  Appendices  A  and 
B)  of  the  Ohio  Administrative  Code 
(OAC),  an  oxides  of  nitrogen  (NOx) 
budget  trading  program  in  Ohio,  with  a 
request  that  the  Ohio  State 
Implementation  Plan  be  revised  to 
include  these  NOx  rules. 

(i)  Incorporation  by  reference. 

(A)  Ohio  NOx  rules:  3745-14-01, 
3745-14-02,  3745-14-03,  3745-14-04, 
3745-14-05,  3745-14-06, 3745-14-07. 
3745-14-08,  3745-14-09,  3745-14-10, 
3745-14-11,  Appendix  A  to  Chapter 
3745-14  Annual  Nox  allowance 
allocations  to  regulated  electric 
generating  units  for  each  year  from  2004 
through  2007,  Appendix  B  to  Chapter 
3745-14  Annual  NOx  allowance 
allocation  for  the  control  period  in  years 
2004  through  2007  for  non-electrical 
generating  imits,  in  the  OAC  all  with  an 
effective  date  of  July  18,  2002. 

[FR  Doc.  03-962  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  G560-SO-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[ID-02-002;  FRL-7422-3] 

Approval  and  Promulgation  of 
implementation  Plans;  idalio; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Idaho 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  EPA  is  taking  final  action  to 
approve  numerous  revisions  to  the  State 
of  Idaho  Implementation  Plan  submitted" 
to  EPA  by  the  Director  of  the  Idaho 
Department  of  Environmental  Quality 
(IDEQ)  on  May  17,  1994,  May  11,  1995. 
November  21.  1996  .February  28.  1997. 
December  18, 1997,  April  9, 1998,  May 
5,  1999,  December  5,  2000,  and  May  30. 
2002.  The  revisions  were  submitted  in 
accordance  with  the  requirements  of 
section  110  and  part  D  of  the  Clean  Air 
Act  (hereinafter  the  Act).  EPA  is  taking 
no  action  in  this  rulemaking  on  a 
number  of  submitted  rule  provisions 
which  are  unrelated  to  the  purposes  of 
the  implementation  plan,  including  the 
Idaho  provisions  for  implementing  the 
title  V  operating  permit  program. 

EPA  is  also  taking  final  action  to 
revoke  the  total  suspended  particulates 
(TSP)  area  designations  for  Idaho  and  to 
adjust  the  PM-10  area  designations  to 
conform  to  the  requirements  of  EPA's 
prevention  of  significant  deterioration 
(PSD)  regulations. 
DATES:  Effective  February  18,  2003. 
ADDRESSES:  Copies  of  the  State's  request 
■and  other  supporting  information  used 
in  developing  this  action  are  available 
for  inspection  during  normal  business 
hoius  at  the  following  locations:  EPA. 
Office  of  Air  Quality  {OAQ-107),  1200 
Sixth  Avenue,  Seattle,  Washington 
98101,  and  State  of  Idaho.  Department 
of  Environmental  Quality,  1410  North  • 
Hilton.  Boise,  Idaho  83706-1255. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
A  reasonable  fee  may  be  charged  for 
copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Bray,  Senior  Air  Pollution 
Scientist,  EPA,  Ctffice  of  Air  Quality 
(OAQ-107),  Seattle,  Washington  98101, 
(206)  553-4253. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  15, 1990,  Congress 
amended  the  Clean  Air  Act  to  require, 
among  other  things,  revisions  to  State 
implementation  plans  (SIPs)  to  attain 
and  maintain  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  in  areas 
which  violate  those  standards 
(nonattainment  areas),  including 
revisions  to  title  I.  part  D  new  source 
review  (NSR).  IDEQ  amended  its  part  D 
NSR  rules  on  April  8.  1994.  and 
submitted  them  to  EPA  on  May  17. 
1994.  as  a  revision  to  the  Idaho  SIP. 
Idaho  also  revised  provisions  of  its 
'  SIP  to  facilitate  and  improve  the 
relationship  between  the  Idaho  SIP  and 
its  regulations  implementing  the 
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operating  permit  program  under  title  V 
of  the  Act.  In  addition,  since  EPA  last 
approved  the  Idaho  SIP  in  1993,  Idaho 
has  revised  nearly  every  section  of  its 
air  quality  rules  to  some  degree.  Many 
of  these  amendments  have  been 
editorial  and  are  renumberings,  changes 
to  citations  for  cross-referenced  rules  or 
statutes,  changes  in  terminology,  or 
grammatical  corrections.  Finally,  during 
the  2000  legislative  session,  the  Idaho 
Division  of  Environmental  Quality 
became  a  separate  department  rather 
than  a  division  of  the  Idaho  Department 
of  Health  and  Welffu-e,  which  remained 
a  separate  department.  See  Idaho  Code 
sections  39-1 02 A  and  39-104.  At  the 
Scune  time,  IDEQ  was  given  the  SIP 
authorities  previously  held  by  the 
Department  of  Health  and  Welfare.  See  . 
Idaho  Code  sections  39-108  to  39-118D. 
As  a  result,  Idaho  has  reniunbered  and 
recodified  all  of  its  air  quality 
regulations  in  a  new  IDAPA  Chapter  58. 
IDEQ  submitted  these  various  revisions 
to  its  rules  for  air  pollution  sources  to 
EPA  on  May  17,  1994,  May  11, 1995, 
November  21, 1996,  February  28,  1997, 
December  18, 1997,  April  9,  1998,  May 
5,  1999,  December  5,  2000,  and  May  30, 
2002,  as  revisions  to  the  Idaho  SIP. 

On  August  13,  2002.  EPA  solicited 
public  comment  on  a  proposal  to 
approve  all  of  the  revisions  submitted 
by  IDEQ,  except  identified  provisions 
on  which  EPA  proposed  to  take  no 
action. '  EPA  also  requested  public 
comment  on  its  proposal  to  delete  the 
TSP  area  designations  for  Idaho  in  40 
CFR  81.313  and  to  adjust  the  PM-10 
area  designations  in  40  CFR  81.313.  See 
67  FR  52666  (August  13,  2002). 

II.  Response  to  Comments 

EPA  received  two  comment  letters  in 
response  to  the  proposal,  one  which  was 
submitted  by  IDEQ.  IDEQ  expressed 
support  for  EPA's  proposed  action,  but 
did  identify  some  concerns.  The  other 
commenter,  J.R.  Simplot  Company 
(Simplot),  raised  a  concern  with  the 
provisions  in  the  Idaho  SIP  for  the 
control  of  sulfur  oxides  in  the  Eastern 
Idaho  Interstate  Air  Quality  Control 
Region.  The  following  is  a  summary  of 
the  issues  raised  by  the  commenters, 
along  with  EPA's  response  to  those 
issues. 

Comment  1 :  IDEQ  commented  that,  in 
the  notice  acknowledging  consistency 


'  Included  in  the  docket  for  the  proposal  and  this 
final  action  is  a  table  showing  all  of  the  provisions 
of  IDAPA  chapter  16,  now  codified  at  IDAPA 
chapter  58;  the  type  of  change  made  to  the 
provisions  [e.g.,  new  section,  amended,  editorial 
change,  unchanged,  relocated,  deleted):  the 
,  provisions  that  were  not  submitted  by  IDEQ  as  part 
of  a  SIP  revision;  and  those  provisions  that  were 
submitted  as  part  of  a  SIP  revision  but  on  which 
EPA  is  taking  no  action. 


with  the  Clean  Air  Act,  EPA  proposed 
to  conditionally  approve  IDj^^A 
58.01.01.213.  The  proposed  condition 
was  that  IDEQ  submit  within  5  days  of 
issuance  all  written  approvals,  draft 
permits,  and  final  permits.  IDEQ  noted 
that  draft  and  final  permits  are  at  this 
time  submitted  by  IDEQ  to  EPA  and  that 
IDEQ  will  submit  to  EPA  on  issuance 
copies  of  any  pre-permit  construction 
approval  letters  issued  under  IDAPA 
58.01.01.213.  IDEQ  hulher  asserted  that 
a  conditional  approval  is  inappropriate 
from  an  administrative  and  legal 
standpoint. 

Response  1 :  IDEQ  is  mistaken  as  to 
the  type  of  action  EPA  proposed.  EPA 
did  not  propose  conditional  approval 
imder  section  110(k)(4)  of  the  Act, 
which  coidd  result  in  the  SIP  approval 
converting  to  a  disapproval  if  the 
conditions  are  not  met.  Rather,  EPA 
proposed  approval  of  IDAPA 
58.01.01.213  under  section  110(k){3)  of 
the  Act,  based  on  the  luiderstanding  that 
Idaho  will  provide  EPA  with  copies  of 
approvals  issued  under  that  provision, 
as  they  do  in  the  case  of  all  new  source 
review  permits,  so  that  EPA  can  carry 
out  its  obligations  to  oversee  SIP 
implementation,  provide  the  public 
with  copies  of  the  SIP  requirements  for 
any  source  when  requested,  and  enforce 
the  SIP  requirements  if  a  source  begins 
actual  construction  without  having 
received  the  necessary  approval  from 
IDEQ. 

Comment  2:  IDEQ  commented  that 
IDAPA  58. 01.01. 220.01.a.iii  requires 
sources  that  are  not  specifically  listed  as 
categorically  exempt  under  IDAPA 
58.01.01.222.02  to  demonstrate,  with 
modeling,  that  the  source  will  not  cause 
or  contribute  to  a  violation  of  an 
ambient  air  quality  standard.  According 
to  IDEQ,  the  modeling  requirement  was 
included  in  the  Idaho  rules  as  a  means 
to  ensure  that  sources  that  are  not 
specifically  identified  as  categorically 
exempt  but  are  exempted  based  on 
emission  levels  do  not  cause  or 
significantly  contribute  to  a  violation  of 
an  ambient  air  quality  standard.  As 
such,  Idaho  continued,  the  requirement 
is  a  necessary  part  of  Idaho's  program  to 
"assure  that  national  ambient  air  quality 
standards  are  achieved"  as  required  by 
section  110(a)(2)(C)  and  (D)  of  the  CAA. 
Therefore,  IDEQ  asserted,  this  provision 
is  appropriately  included  as  part  of 
Idaho's  SIP,  and  EPA  should  approve 
the  provision  into  the  SIP  so  that  it  may 
be  enforced  by  EPA  or  by  citizens  in 
Federal  court. 

Response  2:  EPA's  approval  of  the  list 
of  categorically  exempt  sources  and  the 
"below  regulatory  concern"  levels  in 
sections  IDAPA  58.01.01.221,  -222.01. 
and  -222.02  is  based  on  EPA's 


determination  that  the  emission  levels 
and  source  categories  in  those  sections 
are  appropriately  exempted  from  minor 
new  source  review.  The  requirement  in 
IDAPA  58.01.01.220.01.a.iii  that  a 
source  conduct  modeling  to  show  that 
its  uncontrolled  potential  to  emit  will 
not  cause  or  contribute  to  a  NAAQS 
violation  is  a  determination  that  is 
initially  made  by  the  source  and  is  not 
submitted  to  IDEQ  unless  specifically 
requested.  Because  this  modeling 
requirement  is  part  of  Idaho's 
requirements  for  the  exemption  of 
certain  sources  from  minor  new  source 
review,  EPA  is  approving  it  as  an 
enforceable  requirement  of  the  Idaho 
SIP,  but  EPA  did  not  base  its  approval 
of  the  minor  new  source  review 
exemption  provisions  on  this  modeling 
requirement. 

Comment  3:  IDEQ  disagreed  with 
EPA's  proposal  not  to  approve  IDAPA 
58.01.01.222.03  based  on  EPA's 
determination  that  it  conflicts  with 
section  110(a)(2)(c)  of  the  CAA  and  40 
CFR  51.160,  which  require  that  the  SIP 
identify  types  and  sizes  of  sources 
subject  to  review  and  enforcement. 
IDEQ  stated  that  there  are  safeguards  in 
the  Idaho  "director's  discretion" 
exemption,  in  that  the  source's  potential 
to  emit  cannot  equal  or  exceed  100  tons 
per  year  of  any  regxilated  air  pollutant, 
the  emissions  increase  cannot  constitute 
a  major  modification,  and  IDEQ  must 
review  and  approve  the  ambient 
modeling  to  ensure  the  source's 
proposed  emissions  would  not  cause  or 
significantly  contribute  to  a  violation  of 
any  ambient  air  quality  standard.  IDEQ 
pointed  out  that  EPA  acknowledges  in 
the  proposal  that  EPA  regulations  do  not 
require  the  issuance  of  a  permit  for  the 
construction  or  modification  of  minor 
sources,  but  only  that  the  SIP  include  a 
procedure  to  prevent  the  construction  of 
a  source  or  modification  that  would 
violate  the  SIP  control  strategy  or 
interfere  with  attainment  or 
maintenance  of  the  NAAQS.  IDEQ 
concludes  that  the  section  222.03 
exemption  should  be  approved  because 
it  does  not  violate  any  control  strategy 
nor  interfere  with  attainment  of  the 
NAAQS. 

Response  3:  As  discussed  in  the 
proposal,  IDAPA  58.01.01.222.03 
authorizes  IDEQ,  without  going  through 
rulemaking  or  a  SIP  revision,  to  add 
individual  sources  to  the  list  of  sources 
that  are  exempt  from  minor  NSR  as 
categorically  insignificant.  See  67  FR  at 
52670.  Although  IDEQ  states  that  there 
are  safeguards  on  this  exemption, 
IDEQ's  determination  that  the  source 
will  not  cause  or  contribute  to  a 
violation  of  an  ambient  air  quality 
standard  is  at  no  point  in  the  process 
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subject  to  public  and  EPA  review.  This 
is  in  marked  contrast  to  the  other  types 
of  sources  that  are  exempt  from  minor 
NSR  in  Idaho,  for  which  the  public  and 
EPA  have  had  an  opporttmity  to  review 
and  comment  on  the  emission  levels 
and  soince  categories  that  set  the 
boundaries  for  the  minor  NSR 
ex^nptions. 

It  is  true  that  EPA  regulations  do  not 
require  the  issuance  of  a  permit  for  the 
construction  or  modification  of  minor 
soim:es  provided  the  SIP  includes  a 
procedure  to  prevent  the  construction  of 
a  source  or  modification  that  would 
violate  the  SIP  control  strategy  or 
interfere  with  attainment  or 
maintenance  of  the  NAAQS.  EPA 
statutes  and  regulations  do  require, 
however,  that  SIP  revisions  be  subject  to 
public  comment  and  EPA  approval, 
CAA  110(1)  and  40  CFR  51.104,  and  also 
that  the  public  have  an  opportunity  to 
review  and  comment  on  a  State's 
proposed  approval  of  a  new  source  or 
modification.  40  CFR  51.161(a).  At  no 
point  in  the  process  is  IDEQ's  decision 
that  a  particiilar  source  does  not  need 
approval  or  a  permit  to  construct 
because  it  should  be  exempt  imder 
IDAPA  58.01.01.222.03  subject  to  EPA 
or  public  review.  Moreover,  EPA 
regulations  require  that  a  State's  new 
source  review  regulations  specifically 
identify  the  types  and  sizes  of  sources 
subject  to  review.  See  40  CFR  51.160(e). 
The  Idaho  rules  do  not  meet  this 
requirement  because  soinces  that  are 
initially  required  by  the  rules  to  get  a 
permit  can  subsequently  be  exempted 
from  that  requfrement  by  the  Director  of 
IDEQ  without  EPA  or  public  notice  or 
approval. 

In  short,  IDAPA  58.01.01.222.03  in 
effiect  authorizes  IDEQ  to  revise  the  SIP 
without  a  SIP  revision  that  is  subject  to 
public  or  EPA  review.  Sections  llO(i) 
and  (1)  of  the  CAA  specifically  preclude 
States  from  changing  the  requirements 
of  the  SIP  except  through  SIP  revisions 
adopted  by  the  State  after  reasonable 
notice  and  public  hearing  and  approved 
by  EPA.  This  "director's  discretion" 
provision  of  IDAPA  58.01.01.222.03  is 
inconsistent  with  those  requirements,  as 
well  as  the  requirements  of  CAA  section 
110(a)(2)(C),  40  CFR  51.104,  40  CFR 
51.160,  and  40  CFR  51.161.  Therefore, 
EPA  is  taking  no  action  on  this 
provision.  As  noted  in  the  proposal,  if 
IDEQ  determines  to  exempt  a  som-ce 
from  new  source  review  under  the 
authority  of  IDAPA  58.01.01.222.03,  the 
source  is  not  exempt  from  new  source 
review  as  a  matter  of  Federal  law  unless 
and  imtil  the  exemption  has  been 
approved  by  EPA  as  a  source-specific 
SIP  revision.  See  67  FR  52670. 


Comment  4:  IDEQ  commented  on 
EPA's  proposal  not  to  act  on  IDAPA 
58.01.01.401.04,  which  authorizes  IDEQ 
to  issue  a  Tier  II  operating  permit  vvith 
a  futine  compliance  date  and  requires 
EPA  approval  prior  to  issuance  of  such 
a  permit.  Idaho  agrees  that  operating 
permits  sanctioning  a  requirement  that 
conflicts  with  the  SIP  may  require  a  SIP 
revision.  IDEQ  asserts,  however,  that 
just  as  IDEQ  enters  into  consent  orders 
and  settlement  agreements  with 
compliance  schedules,  IDEQ  issues  Tier 
n  operating  permits  containing 
comphance  schedules.  IDEQ  notes  that 
compliance  orders  in  Tier  n  permits  use 
language  similar  to  that  in  Tier  n  (title 
V)  operating  permits,  that  is,  that  the 
terms  and  conditions  of  the  compliance 
schedule  are  supplemental  to,  and  do 
not  sanction  noncompliante  with,  the 
underlyii^  applicable  requirement.  For 
this  reason,  IDEQ  asserts,  EPA  should 
approve  IDAPA  58.01.01.401.04  as  part 
of  the  SIP. 

Response  4:  By  its  terms,  a 
compliance  schedule  issued  imder  the 
authority  of  IDAPA  58.01.01.401.04. 
allows  a  source  a  future  compliance 
date  of  up  to  three  years  beyond  the 
compliance  date  of  any  provisions  in 
IDAPA  chapter  58.  In  other  words,  a 
comphance  schedule  issued  under  the 
authority  of  this  provision  is  intended  to 
delay  the  time  for  required  compliance, 
in  essence,  to  change  the  requirement 
for  the  source.2  As  such,  it  is  a  SIP 
revision  that  must  be  approved  by  EPA. 
This  is  in  contrast  to  the  kinds  of 
compliance  schedules  issued  under 
IDEQ's  Tier  I  (title  V)  operating  permit 
program  or  imder  other  authority  of 
State  law,  under  which  the  comphance 
schedule  sets  forth  a  series  of  milestones 
for  bringing  a  source  into  compliance 
with  an  applicable  requirement.  As 
noted  by  IDEQ,  a  compliance  schedule 
issued  in  a  Tier  I  (title  V)  operating 
permit  does  not  sanction 
noncompliance  with  the  underlying 
applicable  requirement  and  does  not 
extend  the  compliance  date  for  the 
source.  In  contrast,  a  compliance 
schedule  issued  imder  the  authority  of 
IDAPA  58.01.01.401.04  by  its  terms 
extends  the  applicable  compliance  date 
for  the  source.  In  any  event,  because 
Idaho  regulations  provide  that 
compliance  schedules  issued  under  the 
authority  of  IDAPA  58.01.01.401.04 
must  be  approved  by  EPA,  it  is  not 
necessary  to  include  this  provision  as 
part  of  the  SIP.  Moreover,  its  inclusion 
in  the  SIP  could  cause  confusion. 


Therefore,  EPA  is  taking  no  action  on 
this  provision. 

It  may  be  that  IDEQ  has  authority 
elsewhere  in  its  Tier  II  permit  program 
or  under  other  provisions  of  Idaho  law 
to  issue  a  compliance  schedule  as  part 
of  a  Tier  11  permit  that  sets  forth  a  series 
of  milestones  for  bringing  a  source  into 
compliance  with  certain  requirements, 
but  that  does  not  delay  the  compliance 
date,  as  does  a  compliance  schedule 
issued  under  the  authority  of  IDAPA 
58.01.01.401.04.  EPA's  decision  to  take 
no  action  on  IDAPA  58.01.01.401.04  has 
no  bearing  on  IDEQ's  authority  to  issue 
other  types  of  compliance  schedules. 
EPA  recommends,  however,  that  IDEQ 
carefully  identify  in  any  Tier  D  permit 
that  contains  a  comphance  schedule  the 
regulatory  provision  under  which  such 
a  compliance  schedule  is  issued  so  that 
the  procedure  for  issuing  such  a 
compliance  schedule  and  the  legal  effect 
of  such  a  compliance  schedule  is  readily 
apparent. 

Comment  5:  IDEQ  commented  that 
EPA  improperly  places  the  burden  on 
Idaho  to  establish  that  it  has  jurisdiction 
within  Indian  country  with  respect  to 
regulation  of  persons  who  are  not 
members  of  the  tribe.  IDEQ  asserts  that, 
under  settled  Indian  law  principles, 
Idaho  presumptively  has  jurisdiction 
over  persons  that  reside  on  Indian 
Reservations  in  Idaho  who  are  not 
members  of  Tribes,  citing  to  County  of 
Yakima  v.  Confederated  Tribes  and 
Bands  of  Yakima  Nation,  502  U.S.  251, 
257-58  (1992).  Equally  important, 
according  to  IDEQ,  the  CAA  itself 
preserves  State  law  from  preemption  in 
section  116  of  the  CAA,  42  U.S.C.  7416, 
with  respect  to  air  emission  standards 
except  in  specified  situations,  and 
nothing  in  the  statute  itself  expressly 
precludes  the  exercise  of  such  authcwity 
in  Indian  country.  IDEQ  asserts  that 
EPA  therefore  should  expressly  provide 
in  the  final  rule  that  nothing  in  its 
approval  is  intended  to  preclude  the 
exercise  of  State  regulatory  authority 
within  Idaho  Indian  country 
independent  of  the  CAA  to  the  extent 
consistent  with  applicable  Indian  law 
principles. 

Response  5:  EPA  reads  this  comment 
as  a  request  that  EPA  clarify  the  status 
of  State  law  as  it  applies  within  Indian 
reservations  or  other  parts  of  Indian 
country.^  EPA's  proposed  and  final 


2  Such  a  mechanism  would  perhaps  be  better 
characterized  as  a  compliance  extension. 


'"Indian  country"  is  defined  under  18  U.S.C 
1151  as:  "(1)  All  land  within  the  limits  of  any 
Indian  reservation  under  the  jurisdiction  of  the 
United  Stales  Government,  notwithstanding  the 
issuance  of  any  patent,  and  including  rights-of-way 
running  through  the  reservation.  (2)  all  dependent 
Indian  communities  within  the  borders  of  the 
United  States,  whether  within  the  original  or 
subsequently 

Continued 
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action  are  under  the  authority  of  the 
Federal  Clean  Air  Act  to  approve 
revisions  to  the  SIP  so  that  those  SIP 
provisions  will  be  Federally  enforceable 
under  the  CAA.  Before  EPA  can  approve 
a  SIP  or  SIP  revision  as  applying  to  a 
source,  the  State  must  demonstrate  that 
it  has  adequate  legal  authority  to 
implement  and  enforce  the  SIP  under 
the  Clean  Air  Act.  See  CAA  sections 
110(a)(2)(A),  110{a)(2){E)(i)  and 
172(c)(6)  of  the  Act.  It  is  EPA's  position 
that  unless  EPA  has  explicitly  approved 
a  program  as  applying  in  Indian 
country,  State  or  local  regulations  are 
not  effective  within  the  boundaries  of 
that  Indian  country  land  for  purposes  of 
complying  with  the  CAA.  See  Federal 
Operating  Permits  Program  Final  Rule, 
64  FR  8247,  8254  (February  19, 1999).  . 
EPA  does  not  believe  it  would  be 
appropriate  for  EPA  to  approve  State 
CAA  programs  as  applying  in  Indian 
coimtiy  where  there  has  not  been  an 
explicit  demonstration  of  adequate 
jurisdiction.  64  FR  8253.  Moreover,  EPA 
interprets  the  Clean  Air  Act  as  favoring 
a  territorial  approach  for  implementing 
the  CAA  throughout  Indian  reservations 
either  under  tribal  authority  as 
delegated  by  Congress  or  by  EPA 
implementation.  64  FR  8252.  EPA 
believes  it  has  the  authority  under  the 
CAA  to  regulate  all  reservation  sources 
in  order  to  ensure  an  efficient  and 
effective  transition  to  Tribal 
administration  of  CAA  programs  and  to 
avoid  the  administratively  undesirable 
checkerboarding  of  reservations  based 
on  land  ownership.  Id.  EPA  notes  that 
nowhere  in  the  State's  SiP  submittal  did 
IDEQ  attempt  to  demonstrate  that  it  has 
the  authority  to  implement  and  enforce 
its  State  laws  under  the  authority  of  the 
Clean  Air  Act  in  Indian  country  in 
Idaho,  and  EPA  has  not  evaluated  these 
State  law  authorities  outside  of  the 
context  of  the  CAA.  EPA's  proposed 
approval  and  this  final  action  do  not 
take  a  position  on  whether  State  laws 
regulating  air  resoiu-ces  have  effect  in 
Indian  country  outside  of  the  context  of 
the  Clean  Air  Act. 

Comment  6:  IDEQ  commented  that 
disagreement  exists  over  the  continued 
existence  of  the  Nez  Perce  Reservation 
as  described  in  Article  2  of  the  1863 
Treaty  with  the  Nez  Perces,  14  Stat.  647 
(1863).  IDEQ  believes  that  a  cession 
agreement  between  the  United  States 
and  thjB  Tribe  ratified  by  Congress  in 
1894.  28  Stat.  326  (1894),  has 


diminished  the  Reservation's  land  base 
substantially  and  that  the  Reservation 
now  encompasses  only  those  lands 
retained  presently  in  trust  pursuant  to 
the  terms  of  the  cession  agreement, 
citing  to  United  States  v.  Webb,  219 
F.3d  1127  (9th  Cir.  2000),  cert,  denied. 
531  U.S.  1200  (2001).  IDEQ  asserted  that 
EPA  and  IDEQ  acknowledged  this 
controversy  in  a  December  2000 
memorandum  of  understanding  (MOU) 
concerning  implementation  of  title  V  of 
the  CAA.  In  view  of  the  decision  in 
Michigan  v.  EPA,  268  F.3d  1075  (D.C. 
Cir.  2001),  IDEQ  continued,  EPA  should 
make  clear  its  rationale  for  excluding 
the  entirety  of  the  1863  Reservation 
ft'om  the  scope  of  the  proposed  action. 

Response  6:  As  discussed  above, 
unless  EPA  has  explicitly  approved  a 
program  as  ajiplying  in  Indian  country, 
it  is  EPA's  position  that  State  or  local 
regulation  is  not  effective  within  the 
boundaries  of  that  Indian  country  land 
for  purposes  of  complying  with  the 
CAA.  EPA  is  excluding  from  this  SIP 
approval  the  Nez  Perce  Reservation,  as 
described  in  the  1863  Nez  Perce  Treaty, 
because  the  Federal  government  has 
long  maintained  that  the  Nez  Perce 
Reservation,  as  described  in  that  treaty, 
constitutes  Indian  country,  as  defined  in 
18  U.S.C.  1151. 

Michigan  v.  EPA,  268  F.3d  1075  (D.C. 
Cir.  2001)  does  not  apply  to  this  SIP 
action.  That  case  dealt  with  the  issue  of 
whether  EPA  has  authority  to  require  a 
facility  to  apply  to  EPA  for  a  Federal 
operating  permit  under  title  V  of  the 
Clean  Air  Act  in  cases  where  EPA  had 
not  determined  whether  the  facility  was 
in  Indian  country.  This  SIP  approval  is 
an  action  under  title  I  of  the  CAA. 
Moreover,  EPA's  position,  and  that  of 
the  United  States,  is  that  the  exterior 
boimdary  of  the  Nez  Perce  Reservation 
that  exists  today  is  described  in  the 
1863  Nez  Perce  Treaty"  and  that  the' 
Nez  Perce  Reservation,  as  so  described, 
is  Indian  coimtry.  In  its  comment,  the 
State  cites  VS.  v.  Webb,  Case  No.  CR98- 
80-N-EJL  (9th  Cir.,  Jan.  12,  1999),  as 
showing  there  is  a  controversy  about  the 
Reservation  boundaries.  However,  the 
United  States'  position  in  that  case,  as 
well  as  other  cases  raising  the  issue,  was 
that  the  Nez  Perce  Reservation  is  still  as 
described  in  the  1863  Treaty.  Michigan 
V.  EPA  is  therefore  not  relevant  to  the 
issues  in  this  SIP  approval. 


acquired  territory  thereof,  and  whether  within  or 
without  the  limits  of  a  State,  and  (3)  all  Indian 
allotments,  the  Indian  titles  to  which  have  not  been 
extinguished,  including  rights-of-way  running 
through  the  same."  Under  this  definition,  EPA 
treats  as  reservation  lands  trust  lands  that  have  not 
been  formally  designated  as  a  reservation. 


••  IDEQ  recognized  EPA's  position  in  the  MOU 
referenced  in  IDEQ's  comment.  The  sixth 
"Whereas"  clause  of  memorandum  states: 
"Whereas,  the  United  States  position,  both  in 
judicial  proceedings  and  in  administrative,  civil 
and  criminal  contexts  is  that  the  present  boundaries 
of  the  Nez  Perce  Reservation  are  as  described  in  the 
1863  Nez  Perce  Treaty." 


EPA  remains  fully  committed  to  the 
spirit  and  intent  of  the  December  2000 
MOU  referenced  in  the  IDEQ  comment. 
The  piupose  of  the  MOU,  however,  was 
to  address  the  implementation  of  the 
operating  permits  program  under  title  V 
of  the  CAA  on  the  Nez  Perce 
Reservation  and  it  does  not  address  the 
issue  of  whether  IDEQ  has  established 
that  it  has  authority  under  the  Clean  Air 
Act  to  implement  and  enforce  its  State 
regulations  approved  ujider  title  I  of  the 
Act  against  sources  located  within  the 
boundaries  of  the  Nez  Perce  Reservation 
as  established  by  the  1863  Nez  Perce 
Treaty.  Moreover,  nothing  in  the  MOU 
constituted  an  admission  by  the  United 
States  that  the  Nez  Perce  Reservation 
has  been  diminished  or  is  otherwise  in 
question. 

Comment  7:  Simplot  requested 
reconsideration  of  EPA's  position  that 
EPA  approval  of  Idaho's  "Rules  for 
Control  of  Sulfiu-  Oxide  from  Sulfuric 
Acid  Plants"  does  not  alter  previous 
EPA  disapproval  of  the  Idaho  SIP 
regarding  the  Eastern  Idaho  Intrastate 
Air  Quality  Control  Strategy,  nor  the 
source-specific  Federal  regulations  at  40 
CFR  52.675.  According  to  Simplot, 
EPA's  position  does  not  recognize 
relevant  and  significant  history  related 
to  the  Eastern  Idaho  Intrastate  Air 
Quality  Control  Strategy,  which  has 
been  in  attainment  for  20  years. 
Accordingly,  Simplot  requested  that 
portions  of  the  Federal  regulations 
imposed  upon  Simplot  to  adequately 
prevent  violations  of  the  NAAQS  for 
SO2,  which  Simplot  contends  are 
obsolete,  be  revisited  and  deleted  from 
this  portion  of  the  Idaho  control 
strategy. 

Response  7:  This  conunent  does  not 
address  aspects  of  the  SIP  request 
submitted  by  the  State  of  Idaho  and  on 
which  EPA  proposed  to  take  action. 
Thus,  EPA  views  this  comment  as  a 
request  to  conduct  rulemaking  to  revise 
the  existing  Federal  implementation 
plan  as  it  pertains  to  Simplot. 

As  EPA  nas  previously  notified  IDEQ 
and  Simplot,  EPA  does  not  have  the 
authority  to  repeal  these  FIP 
requirements  in  the  absence  of  other 
Federally-enforceable  limits  on  SO2 
emissions  from  the  Simplot  sulfuric 
acid  plants  approved  as  part  of  a  SIP  or 
promulgated  as  part  of  other  Federal 
requirements  and  a  demonstration  that 
these  limits  do  not  interfere  with 
attainment  or  maintenance  of  the 
NAAQS  for  SO2,  violate  any  prevention 
of  significant  deterioration  (PSD) 
increment,  or  result  in  visibility 
impairment.  To  date,  EPA  has  not 
received  from  IDEQ  or  Simplot  a 
demonstration  that  the  Federally- 
enforceable  limits  in  place  at  the 
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Simplot  facility  are  sufficient  to  protect 
the  SO2  NAAQS,  PSD  increments,  and 
visibihty  in  the  absence  of  the 
requirements  Simplot  requests  be 
removed.  Therefore,  as  noted  in  the 
proposal,  EPA's  action  on  this  SIP  does 
not  modify  EPA's  previous  disapproval 
of  the  Idaho  SIP  with  respect  to  its 
adequacy  to  attain  and  maintain  the 
NAAQS  for  sulfur  dioxide  in  the  Eastern 
Idaho  Intrastate  Air  Quality  Control 
Region.  See  40  CFR  52.675(a)(1)  and  (2). 
Thus,  the  source-specific  Federal 
regulations  at  40  CFR  52.675(b)  that 
EPA  promulgated  in  response  to  that 
disapproval  remain  in  place.  See  67  FR 
52672. 

m.  Final  Action 

EPA  is  taking  final  action  to  approve 
all  of  the  amendments  to  the  Rules  for 
the  Control  of  Air  Pollution  in  Idaho  as 
submitted  by  the  Director  of  IDEQ  on 
May  17, 1994,  May  11, 1995,  November 

21. 1996,  February  28,  1997,  December 

18. 1997,  April  9,  1998,  May  5,  1999, 
December  5,  2000,  and  May  30,  2002,  ^ 
except  that  EPA  is  taking  no  action  on 
section  008;  subsections  107.03.h. 
through  qS;  section  222.03;  sections  300 
through  387;  subsection  401.01.a.  and 
section  401.04;  sections  440  and  441; 
sections  525  through  538;  section 
577.06;  section  586;  sections  750  and 
751;  sections  775  and  776;  section  818; 
section  819;  section  820;  section  824.01; 
and  sections  835  through  839."  EPA 
approved  section  204  on  April  17,  2001 
(66  FR  19722)  and  sections  563  through 
574  and  section  582  on  April  12,  2001 
(66  FR  18873).  The  entire  text  of  the 
EPA-approved  Idaho  rules  may  be 
viewed  on  line  at  http://www.epa.gov/ 
rlOearth/sips.htm. 

EPA  ftvalso  deleting  the  total 
suspended  particulates  area 
designations  for  Idaho  in  40  CFR  81.313 
and  adjusting  the  PM-10  area 
designations  in  40  CFR  81.313. 

Consistent  with  EPA's  proposal,  this 
SIP  approval  does  not  extend  to  Indian 
country  in  Idaho.  See  67  FR  52673. 

Note  that,  with  respect  to  Idaho's 
rules  relating  to  new  source  review,  EPA 
has  determined  that  Idaho's  rules  meet 
the  requirements  of  40  CFR  part  51, 
subpart  I,  as  currently  in  effect,  and  is 


*  In  the  notice  of  proposed  rulemaking,  EPA 
incorrectly  cited  subsections  107.03.V.  through  aa. 

aSections  009.  010,  140  through  149,  161,  203.03. 
210,  585,  587,  590,  591,  and  855  through  858  were, 
not  submitted  for  inclusion  in  the  Idaho  SIP.  In 
addition,  section  710  Particulate  Matter — Process 
Equipment  Emission  Limitations  on  or  After  July  1, 
2000,  and  amendments  to  section  209  Procedures 
for  Issuing  Permits  and  section  700  Particulate 
Matter— Process  Weight  Limitations  which  were 
submitted  to  EPA  on  March  9,  2001,  were  returned 
to  the  State  as  incomplete,  so  they  are  not  before 
EPA  to  act  on  at  this  time. 


taking  no  position  on  whether  Idaho 
will  need  to  make  changes  to  its  new 
source  review  rules  to  meet 
requirements  that  EPA  has  promulgated, 
but  are  not  yet  effective,  as  part  of  new 
source  review  reform. 

Finally,  while  EPA  is  approving  the 
Idaho  permit  to  construct  rules,  EPA 
recognizes  that  it  has  a  responsibility  to 
insure  that  all  States  properly 
implement  their  preconstruction 
permitting  programs.  EPA's  approval  of 
the  Idaho  permit  to  construct  rules  does 
not  divest  EPA  of  the  duty  to  continue 
appropriate  oversight  to  insure  that 
permits  issued  by  Idaho  are  consistent 
with  the  requirements  of  the  Act,  EPA 
regulations,  and  the  SIP.  EPA's 
authority  to  oversee  permit  program 
implementation  is  set  forth  in  sections 
113, 167,  and  505(b)  of  the  Act.  For 
example,  section  167  provides  that  EPA 
shall  issue  administrative  orders, 
initiate  civil  actions,  or  take  whatever 
other  enforcement  action  may  be 
necessary  to  prevent  construction  of  a 
major  stationary  source  that  does  not 
"conform  to  the  requirements  of  the 
PSD  program.  Similarly,  section 
113(a)(5)  of  the  CAA  provides  for 
administrative  orders  and  civil  actions 
whenever  EPA  finds  that  a  State  "is  not 
acting  in  compliance  with"  any 
requirement  or  prohibition  of  the  Act 
regarding  construction  of  new  or 
modified  sources.  Likewrise,  section 
113(a)(1)  provides  for  a  range  of 
enforcement  remedies  whenever  EPA 
finds  that  a  person  is  in  violation  of  an 
applicable  implementation  plan. 

Enactment  of  title  V  of  the  Act  and  the 
EPA  objection  opportunity  provided 
therein  has  added  new  tools  for 
addressing  deficient  new  source  review 
decisions  by  States.  Section  505(b) 
requires  EPA  to  object  to  the  issuance  of 
a  permit  issued  piu-suant  to  title  V 
whenever  the  Administrator  finds 
during  the  applicable  review  period, 
either  on  her  own  initiative  or  in 
response  to  a  citizen  petition,  that  the 
permit  is  "not  in  compliance  with  the 
requirements  of  an  apphcable 
requirement  of  this  Act,  including  the 
requirements  of  an  applicable 
implementation  plan." 

Regardless  of  whether  EPA  addresses 
deficient  permits  using  objection 
authorities  or  enforcement  authorities  or 
both,  EPA  cannot  intervene  imless  the 
State  decision  fails  to  comply  with 
applicable  requirements.  In  determining 
whether  a  title  V  permit  incorporating 
PSD  provisions  calls  for  EPA  objection 
under  section  505(b)  or  use  of 
enforcement  authorities  imder  sections 
113  and  167,  EPA  will  consider  whether 
the  applicable  substantive  and 
procediu^  requirements  for  public 


review  and  development  of  supporting 
documentation  were  followed.  In 
particular,  EPA  will  review  the  process 
followed  by  the  permitting  authority  in 
determining  best  available  control 
technology,  assessing  air  quality 
impacts,  meeting  Class  I  area 
requirements,  and  other  PSD 
requirements,  to  ensure  that  the 
required  SIP  procedures  (including 
public  participation  and  Federal  Land 
Manager  consultation  opportimities) 
were  met.  EPA  vdll  also  review  whether 
any  determination  by  the  permitting 
authority  was  made  on  reasonable 
grounds  properly  supported  on  the 
record,  described  in  enforceable  terms, 
and  consistent  with  all  applicable 
requirements.  Finally.  EPA  will  review 
whether  the  terms  of  the  PSD  permit 
were  properly  incorporated  into  the  title 
V  operating  permit. 

IV.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
imder  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  imfimded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  govenunent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
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distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  17,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 


shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Wilderness 
areas. 

Dated:  December  4,  2002. 
Ronald  A.  Kreizenbeck, 

Acting  Regional  Administrator,  Region  10. 

Part  52.  subpart  N,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  N— Idaho 

2.  Section  52.670  is  amended  by 
adding  paragraph  (c)(37)  to  read  as 
follows: 

§  52.670    Identification  of  plan . 

***** 

l-A    *      *      *  . 

(37)  On  May  17,  1994,  May  11,  1995, 
November  21, 1996,  February  28,  1997, 
December  18, 1997,  April  9,  1998,  May 
5,  1999,  December  5,  2000,  and  May  30, 
2002,  the  Idaho  Department  of 
Environmental  Quality  submitted 
amendments  to  State  of  Idaho  Rules  for 
Control  of  Air  Pollution  in  Idaho 
(IDAPA  58.01.01)  as  revisions  to  the 
Idaho  State  implementation  plan. 

(i)  Incorporation  by  Reference. 

(A)  IDAPA  58.01.01  as  in  effect  on 
March  30,  2001  except  for  the  following 
provisions:  section  000;  section  002; 
section  003;  section  008;  section  009; 
section  010;  subsections  107.03;  section 
128;  sections  140  through  149;  section 
161;  subsection  203.03;  section  209; 
sectioii  210;  section  214;  subsection 
222.03;  section  223;  sections  300 
through  387;  subsection  401. 01. a.  and 
401.04;  sections  440  and  441;  sections 
525  through  538;  sections  552,  553,  556, 


558,  and  561;  subsection  577.06; 
sections  585,  586,  587,  590  and  591; 
section  700;  section  710;  sections  750 
and  751;  sections  775  and  776;  section 
818;  section  819;  section  820;  subsection 
824.01;  sections  835  through  839;  and 
sections  855  through  862. 

(B)  IDAPA  58.01.01  sections  209  and 
700  as  in  effect  on  April  5,  2000. 

(C)  IDAPA  58.01.01  sections  552,  553, 
556,  558,  and  561  as  in  effect  on  March 
15,  2002. 

§  52.674    [Removed  and  Reserved] 

3.  Section  52.674  Legal  Authority  is 
removed  and  reserved. 

4.  Section  52.679  is  revised  to  read  as 
follows: 

§  52.679    Contents  of  Idaho  State 
Implementation  Plan. 

Implementation  Plan  for  the  Control  of  Air 
Pollution  in  the  State  of  Idaho 

Chapter  I — Introduction  (submitted  1-15—80) 
Chapter  II — Administration  (submitted  1-15- 

80) 
Chapter  III — Emission  Inventory  (submitted 

1-15-80) 
Chapter  IV — Air  Quality  Monitoring 

(submitted  1-15-80.  and  2-14-80) 
Chapter  V — Source  Surveillance  (submitted 

1-15-80) 
Chapter  VI — Emergency  Episode  Flan 

(submitted  1-15-80) 
Chapter  VIII — Nonattainment  Area  Plans 
Vlll-a— Silver  Valley  TSP  Nonattainment 

Area  Plan  (submitted  1-15-80):  EPA 

effective  7-28-82. 
Vlll-b — Lewiston  TSP  Nonattainment  Plan 

(submitted  1-15-80,  12-4-80,  and  2-5- 

81):  EPA  effective  7-28-82. 
VlII-c — Transportation  Control  Plan  for 

carbon  monoxide,  Ada  County 

(submitted  5-24-«4,  1-3-85,  3-25-85, 

and  6-29-94):  EPA  effective  7-28-82,  8- 

5-85.  and  1-30-95. 
Vlll-d— Pocatello  TSP  Nonattainment  Plan 

(submitted  3-7-80.  and  2-5-81):  EPA 

effective  7-28-82. 
Vlll-e — Soda  Springs  TSP  Nonattainment 

Plan  (submitted  1-15-80):  EPA  effective 

7-28-82. 
Vlll-f— Pinehurst  PM-10  Nonattainment 

Plan  (4-14-92):  EPA  effective  10-24-94. 
Vlll-g— North  Ada  County  PMlO 

Nonattainment  Area  Plan  (submitted  11- 

14-91,  12-30-94,  and  7-13-95):  EPA 

effective  7-29-96. 
Vlll-h— Fort  Hall  PM-10  Nonattainment 

Area  Plan  (FIP):  EPA  effective  9-22-00. 
Vlll-i — Sandpoint  PMlO  Nonattainment 

Area  Plan  (submitted  8-16-96):  EPA 

effective  8-26-02. 
VIII-j— North  Ada  County  CO  Limited 

Maintenance  Plan  (submitted  1-17-02): 

EPA  effective  11-27-02. 
Chapter  IX — Reserved 
Chapter  X — Plan  for  Maintenance  of  National 

Ambient  Air  Quality  Standards  for  Lead 

(submitted  2-3-84):  EPA  effective  6-4- 

84. 
Small  Business  Assistance  Program 

(submitted  1-3-94):  EPA  effective  11- 

18-94. 
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Appendix  A  Legal  Authority  and  other 
General  Administrative  Matters 
(submitted  1-15-80) 

Appendix  A.2  Idaho  Environmental 

Protection  and  Health  Act,  Idaho  Code 
Section  39-101  et  seq.  (submitted  3-15- 
01) 


Appendix  A.  3  Idaho  Administrative 
Procedures  Act  (IDAPA)  Chapter  58. 
Rules  for  the  Control  of  Air  Pollution  in 
Idaho,  previously  codified  at  IDAPA 
Chapter  39  (submitted  5-17-94,  5-11- 
95,  11-21-96,  2-28-97,  12-18-97,  4-9- 
98.  5-5-99, 12-5-00,  and  5-30-02) 


EPA-approved  rules  which  are 
incorporated  by  reference  are  Usted  in 
the  table  below: 


001. 
004. 
005. 
006. 


007. 


106. 
107. 


203. 
204. 


20!  I 

206. 
207. 
208. 


209. 


21  I 
21  il 


IDAPA  58— Department  of  Environmental  Quality 


58.01.01— Rules  for  ttie  Control  of  Air  Pollution  in  Idaho 


Title  and  Scope  

Catchlines 

Definitions 

General  Definitions 


Definitions  for  the  Purposes  of  Sections  200  Through  225  and  400  Through  461 


Ablsreviations 

Incorporations  by  Reference  (Except  subsection  03.) 


Compliance  ftequirements  by  Department 
Information  Orders  by  the  Department  


Certification  of  Documents ; • 

Truth,  Accuracy  and  Completeness  of  Documents 

False  Statements 

Tampering  

Format  of  Responses 

Startup,  Shutdown,  Scheduled  Maintenance,  Safety  Measures,  Upset  and  Breaicdown 

Excess  Emissions  "• 

Correction  of  Condition  

Startup,  Shutdown  and  Scheduled  Maintenance  Requirements 


Upset,  Breakdown,  and  Safety  Requirements 

Excess  Emission  Reports  

Excess  Emission  Records - 


Circumvention 

Total  Compliance  

Test  Methods  and  Procedures 

Provisions  Governing  Specific  Activities  and  Conditions 

Modifying  Physical  Conditions  

Source  Density 

Polychlorinated  Biphenyls  (PCBs)  

Procedures  and  Requirements  for  Permits  to  Construct 

Permit  to  Construct  Required 

Application  Procedures  


Pemiit  Requirements  for  New  and  Modified  Stationary  Sources  (Except  subsection  203.03)  .. 
Pennit  Requirements  for  New  Major  Facilities  or  Major  Modifications  in  Nonattainment  Areas 


Pemiit  Requirements  for  New  Major  Facilities  or  Major  Modifications  in  Attainment  or  Unclassifiable  Areas 


Optional  Offsets  for  Permits  to  Constaict  

Requirements  for  Emission  Reduction  Credit 
Demonstration  of  Net  Air  Quality  Benefit 


Procedures  for  Issuing  Permits 


Conditions  for  Pemiits  to  Construct 
Obligation  to  Comply 


5/1/94 
5/1/94 
5/1/94 
4/5/00 

3/20«7 
5/1/95 
5/1/94 
4/5/00 
6/30/95 
5/1/95 
5/1/94 
5/1/94 
7/1/97 
5/1/94 
5/1/94 
4/5rt)0 
5/1/94 
5/1/94 
5/1/94 
3/23/98 
3/23/98 
5/1/94 
4/5/00 
4/5/00 
4/5/00 
4/5/00 
3/20/97 
4/5/00 
3/20/97 
4/5/00 
3/20/97 
4/5/00 
3/23/98 
3/20/97 
4/5/00 
5/1/94 
4/5/00 
4/5/00 
5/1/94 
=   5/1/94 
5/1/94 
4/5/00 
3/30/01 
4/5/00 
5/1/94 
5/1/94 
3/30/01 
4/5/00 
5/1/94 
4/5/00 
5/1/94 
6/30/95 
5/1/94 
4/5/00 
5/1/94 
4/5/00 
3/19/99 
3/23/98 
5/1/94 
5/1/94 
5/1/94 
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213. 

220. 
221. 
222. 


400. 
401. 


402. 

403. 
404. 

405. 
406. 
460. 

461. 

470. 
500. 
510. 
511. 
512. 

513. 
514. 
515. 
516. 
550. 
551. 
552. 

553. 
556. 

557. 
558. 

SSO. 
560. 
561. 


562. 
563. 
564. 
565. 
566. 
567. 
568. 
569. 
570. 
571. 
572. 
573. 
574. 
575. 
576. 
577. 
578. 
579. 

580. 

58t. 


582. 

600. 


Pre-permit  ConstmctkHi 

General  Exemption  Criteria  for  Permit  to  Construct  Exemptions  .'. 

Category  I  Exemption 

Category  II  Exemption  (Except  subsection  222.03.) 

Procedures  and  Requirements  for  Tier  II  Operating  Permits 

Tier  II  Operating  Permit  (Except  subsections  401 .01  a  and  401.04)  

Application  Procedures 

Permit  Requirements  for  Tier  II  Sources 

Procedures  for  Issuing  Pennits 

Conditions  for  Tier  II  Operating  Permits  ' , 

Obligation  to  Comply , 

Requirements  for  Emission  Reduction  Credit 

Requirements  for  Banking  Emission  Reduction  Credits  (ERC's)  

Permit  Application  Fees  for  Tier  II  Pemiits 

Registration  Procedures  and  Requirements  for  Portable  Equipment 

Stack  Heigfits  and  Dispersion  Techniques 

Applicability 

Definitions '. 

Requirements  

Opportunity  for  Public  Hearing 

Approval  of  Field  Studies  and  FlukJ  Models  

No  Restriction  on  Actual  Stack  Height 

Air  Pollution  Emergency  Rule  „ 

Episode  Criteria 

Stages ^. 

Effect  of  Stages 

Criteria  for  Defining  Levels  Within  Stages 

Public  Notification ; 

Information  to  Be  Given 

Manner  and  Frequency  of  Notification 

Notification  to  Sources  

General  Rules 

Specifk:  Emergency  Episode  Abatement  Plans  for  Point  Sources 

Transportation  Conformity 

Incorporation  by  Reference 

Atjbreviations , 

Definitions  for  the  Purpose  of  Sections  563  Through  574  and  582 

Agencies  Affected  by  Consultation 

ICC  Member  Roles  in  Consultation 

ICC  Member  Responsibilities  in  Consultation ., 

General  Consultation  Process , 

Consultation  Procedures  :. 

Final  Conformity  Determinations  by  USDOT .'. 

Resolving  Conflicts 

Public  Consultation  Procedures  

Air  Quality  Standards  and  Area  Classification 

General  Provisions  for  Ambient  Air  Quality  Standards ; 

Ambient  Air  Quality  Standards  for  Specific  Air  Pollutants  (Except  subsection  577.06) 

Designation  of  Attainment,  Unclassifiable,  and  Nonattainment  Areas 

Baselines  for  Prevention  of  Significant  Deterioration  

Classification  of  Prevention  of  Significant  Deterioration  Areas  

Prevention  of  Significant  Deterioration  (PSD)  Increments 

Interim  Conformity  Provisions  for  Northern  Ada  County  Former  Nonattainment  Area  for  PM-10  

Rules  for  Control  of  Open  Buming  


4/5/00 

3/23/98 

4/5/00 

4/5/00 

4/5/00 

7/1/97 

5/1/94 

5/1/94 

4/5/00 

3/19/99 

5/1/94 

4/5/00 

5/1/94 

5/1/94 

4/5/00 

5/1/94 

5/1/94 

5/1/94 

4/5/00 

5/1/94 

4/5/00 

5/1/94 

3/7/95 

5/1/94 

5/1/94 

4/5/00 

4/5/00 

5/1/94 

4/5/00 

5/1/94 

5/1/94 

5/1/94 

5/1/94 

5/1/94 

3/15/02 

5/1/94 

3/15/02 

3/15/02 

4/5/00 

5/1/94 

3/15/02 

5/1/94 

5/1/94 

4/5/00 

3/15/02 

4/5/00 

5/1/94 

5/1/94 

3/30/01 

3/30/01 

3/30/01 

3/30/01 

3/30/01 

3/30/01 

3/30/01 

3/30/01 

3/30/01 

3/30/01 

3/30/01 

3/30/01 

4/5/00 

5/1/94 

5/1/94 

5/1/94 

4/5/00 

5/1/94 

4/5/00 

5/1/94 

4/5/00 

7/1/97 

5/1/94 

3/30/01 

3/19/99 


Citation 


601. 
602. 
603. 
604. 
606. 
607. 
608. 
609. 
610. 
611. 
61Z 
613. 

614. 
615. 
616. 
625. 

626.. 

650. 

651. 

675. 

676. 

677. 

678. 

679. 

680. 
681. 
700. 

702. 

703. 
725. 
72$. 
727. 
728. 
729. 
78$; 
786. 
787. 
805. 
806. 
807. 
808. 
815. 
816. 
817. 
821. 
822. 
823. 
824. 

825. 
826. 
845. 
846. 
847. 
848. 
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Title 


State 

effective 

date 


Fire  Permits,  Hazardous  MateriaJs  and  Uat)ility 

Nonpreemption  of  Other  Jurisdictions 

General  Restrictions 

Alternatives  to  Open  Burning  

Categories  of  Allowable  Burning 

Recreational  and  Warming  Fires  

Weed  Control  Fires  

Training  Fires  

industrial  Rares 

Residential  Solid  Waste  Disposal  Fires 

Landfill  Disposal  Site  Fires 

Orchard  Fires  


Prescribed  Burning 

Dangerous  Material  Fires 
Infectious  Waste  Buming 
Visible  Emissions  


General  Restrictions  on  Visible  Emissions  from  Wigwam  Burners 

Rules  for  Control  of  Fugitive  Dust ._ 

General  Rules 

Fuel  Buming  Equipment — Particulate  Matter 

Standards  for  New  Sources  ,.-■ 

Standards  for  Minor  and  Existing  Sources  

Combinations  of  Fuels 

Averaging  Period 


Altitude  Correction •• 

Test  Methods  and  Procedures 

Particulate  Matter— Process  Weight  Limitations 

Particulate  Matter— New  Equipment  Process  Weight  Limitations  

Particulate  Matter— Existing  Equipment  Process  Weight  Limitations 


Particulate  Matter— Other  Processes 

Rules  for  Sulfur  Content  of  Fuels  

Definitions  as  Used  in  Sections  727  Through  729 

Residual  Fuel  Oils  

Distillate  Fuel  Oil 

Coal ' 


Rules  for  Control  of  Incinerators 

Emission  Limits  

Exceptions 


Rules  for  Control  of  Hot-mix  Asphalt  Plants  ....^ 

Emission  Limits 

Multiple  Stacks  

Fugitive  Dust  Control 

Rules  for  Control  of  Kraft  Pulping  Mills 

Statement  of  Policy  

General  Rules  '. 

Recovery  Furnace  Particulate  Standards  

Lime  Kiln  Standards  

Smelt  Tank  Standards 

Monitoring  and  Reporting  (Except  subsection  824.01) 


Special  Studies ' 

Exceptions 

Rules  for  Control  of  Sulfur  Oxide  Emissions  from  Sulfuric  Add  Plants 

Emission  Limits  

Monitoring  and  Testing 

Compliance  Schedule  


5/1/94 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
5/1/94 

3/19/99 
4/5AX) 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
4/5/00 
5/1/94 
4/5A)0 
5/1/94 
5/1/94 
4/5/00 
5/1/94 
5/1/94 
5/1/94 
4/5/00 
5/1/94 
5/1/94 
4/5/00 
4/5/00 
4/5/00 
4/5/00 
5/1/94 
4/5/00 
4/5/00 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
4/5/00 

3/23/98 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
4/5/00 
5/1/94 
5/1/94 
5/1/94 
5/1/94 
4/5«X) 
4/5/00 
5/1/94 


5.  Section  52.681  is  revised  to  read  as 
follows: 

§  52.681     Permits  to  construct  and  tier  II 
operating  permits. 

(a)  Except  as  otherwise  provided  in 
pargraph  Cb)  of  this  section,  emission 
limitations  and  other  provisions 
contained  in  Permits  to  Construct  and 


Tier  11  Operating  Permits  issued  by  the 
Idaho  Department  of  Environmental 
Quality  in  accordance  with  the 
Federally-approved  State  of  Idaho  Rules 
for  Control  of  Air  Pollution  in  Idaho, 
incorporated  by  reference  in  section 
52.670  (IDAPA  58.01.01.200  through 
222,  IDAPA  58.01.01.400  through  406), 
shall  be  applicable  requirements  of  the 


Federally-approved  Idaho  SIP  (in 
addition  to  any  other  provisions)  for  the 
purposes  of  section  113  of  the  Clean  Air 
Act  and  shall  be  enforceable  by  EPA  and 
by  any  person  in  the  same  manner  as 
other  requirements  of  the  SIP. 

(b)  Operating  Permits  authorizing  the 
use  of  alternative  emission  limits 
(bubbles)  under  IDAPA 
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58.01.01.401.01.3,  58.01.01.440,  and 
58.01.01.441  (including  the  use  of 
banked  emission  reduction  credits  in  a 
bubble  pursuant  to  IDAPA 
58.01.01.461).  and  Tier  II  Operating 
Permits  authorizing  compliance 
schedule  extensions  under  IDAPA 
58.01.01.401.04  must  be  submitted  to 
EPA  for  approval  as  revisions  to  the 
Idaho  SIP  before  they  become  applicable 
requirements  of  the  Idaho  SIP. 

6.  Section  52.683  is  revised  to  read  as 
follows: 

§  52.683    Significant  deterioration  of  air 
quality. 

(a)  The  State  of  Idaho  Rules  for 
Control  of  Air  Pollution  in  Idaho, 
specifically.  IDAPA  58.01.01.005 
through  007  (definitions),  IDAPA 
58.01.01.200  through  222  (permit  to 
construct  rules),  IDAPA  58.01.01.510 
through  516  (stack  height  rules),  and 
IDAPA  58.01.01.575  through  581 


(standards,  increments  and  area 
designations)  are  approved  as  meeting 
the  requirements  of  title  I,  part  C, 
subpart  1  of  the  Clean  Air  Act  for 
preventing  significant  deterioration  of 
air  quality. 

■    (b)  The  requirements  of  title  I,  part  C, 
subpart  1  of\he  Clean  Air  Act  are  not 
met  for  Indian  reservations  because 
Idaho  has  not  demonstrated  authority  to 
implement  and  enforce  under  the  Clean 
Air  Act  Idaho  State  rules  in  Indian 
country.  Therefore,  the  provisions  of 
§  52.21  (b)  through  (w)  are  hereby 
incorporated  and  made  part  of  the 
applicable  plan  for  Indian  country  in 
the  State  of  Idaho. 

(c)  The  requirements  of  section  165  of 
the  Clean  Air  Act  are  not  met  for 
sources  subject  to  prevention  of 
significant  deterioration  requirements 
prior  to  August  22,  1986,  the  effective 
date  of  EPA's  original  approval  of 

Idaho  PM-10 


Idaho's  prevention  of  significant 
deterioration  regulations. 

Therefore,  the  provisions  of 
§  52.21(b),  (c),  (d),  and  (h)  through  [w] 
are  hereby  incorporated  and  made  part 
of  the  applicable  plan  for  sources 
subject  to  §  52.21  prior  to  August  22, 
1986. 

Part  81 .  subpart  C,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  In  §  81.313,  the  table  entitled 
"Idaho-TSP"  is  removed  and  the  table 
entitled  "Idaho  PM-10"  is  revised  to 
read  as  follows: 

§81.313    Idaho. 

***** 


Designation 

Classification 

Designated  area 

Date 

Type 

Date 

Type 

Eastern  Idaho  Intrastate  AQCR  61: 

Power-Bannock  Counties,  part  of:  (Pocatello)  

11/15/90 

Nonattainment  ... 

11/15/90 

Moderate 

State  Lands — Portneuf  Valley  Area:    . 

» 

T.5S,  R.34E  Sections  25-36 

* 

. 

T.5S,  R.35E  Section  31 

1  ■ 

T.6S,  R.34E  Sections  1-36 

T.6S.  R.35E  Sections  &-9.  16-21,  28-33.  plus  the  West  Va  of 

Sections  10,  15,  22,  27,  34 

T.7S,  R.34E  Sections  1^,  10-14,  and  24 

T.7S,  R.35E  Sections  4-9,  16-21,  28-33,  plus  the  West  V2  of 

Sections  3,  10,  15,  22,  27,  34 

T.8S,  R.35E  Section  4,  plus  the  West  Vz  of  Section  3 

Power-BanrHx:l<  Counties,  part  of;  (Pocatello)  

11/15/90 

h4onattainment  ... 

11/15/90 

Moderate 

Fort  Hall  Indian  Reservation: 

, 

T.5S,  R.34E  Sections  15-23 

T.5S,  R.33E  Sections  13-36 

I 

T.6S,  R.33E  Sections  1-36 

, 

1 

T.7S,  R.33E  Sections  4,  5,  6 

T.7S,  R.34E  Section  8 

Pocatello:  336  square  mile  area  from  Schiller  at  the  northwest  to  Inkom 

11/15/90 

Unclassifiable. 

I 

at  southeast,  excluding  the  Portneuf  Valley  and  Fort  Hall  nonattainment 
areas. 
Soda  Springs:  96  square  mile  area  encompassing  Soda  Springs,  Conda 

11/15/90 

Unclassifiable. 

and  the  industrial  area  in  between. 

Remainder  of  AQCR  61  

11/15/90 

Unclassifiable. 

Eastern  Washington-Northem  Idaho  Interstate  AQCR  62  (Idaho  portion): 

Shoshone  County:  Pinehurst  Expansion  Area  hJorthwest  quarter  of  the 

11/20/94 

Nonattainment  ... 

1/20/94 

Moderate. 

Northwest  quarter.  Section  8,  Township  48  North,  Range  2  East; 

Southwest  quarter  of  the  Northwest  quarter,  Sectk>n  8,  Township  48, 

North,  Range  2  East;  Northwest  quarter  of  the  Southwest  quarter.  Sec- 

tion 8,  Township  48  North,  Range  2  East;  Southwest  quarter,  Section 

8,  Township  48  North,  Range  2  East;  Southwest  quarter  of  the  South- 

i 

west  quarter,  Section  48  North,  Range  2  East,  Boise  Base  (known  as 

"Pinehurst  expansion  area"). 

City  of  Pinehurst 

11/15/90 

Nonattainment  ... 

11/15/90 

Moderate. 

Silver  Valley  (Shoshone  County),  excluding  the   Pinehurst  Expansion 

11/15/90 

Unclassifiable. 

Area  and  City  of  Pinehurst  PM-10  nonattainment  areas. 

Lewiston  

11/15/90 

Unclassifiat>le. 

Remainder  of  AQCR  62  (Idaho  portk>n) 

11/15/90 

Unclassifiable. 

Idaho  Intrastate  AQCR  63: 

Bonner  County:  Sandpoint  Area:  Section  1-3,  9-12,  15,  16,  21,  22,  27, 

11/15/90 

Nonattainment  ... 

11/15/90 

Moderate. 

28  of  range  2  west  and  Township  57  north;  and  the  western  ^A  of  Sec- 

tions 14,  23  and  26  of  the  same  Township  and  range  coordinates. 
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Designated  area 


Remainder  of  AQCR  63 

Metropolitan  Boise  the  Intrastate  AQCR  64: 
ikda  County:  Boise  


Northern  Boundary'— Beginning  at  a  point  in  the  center  of  the  chan- 
nel of  the  Boise  River,  where  the  line  between  sections  15  and  16 
in  Township  3  north  (T3N),  range  4  east  (R4E),  crosses  said  Boise 
River,  thence,  west  down  the  center  of  the  channel  of  the  Boise 
River  to  a  point  opposite  the  mouth  of  More's  Creek;  thence,  in  a 
straight  line  north  44  degrees  and  38  minutes  west  until  ttie  said 
line  intersects  the  north  line  T5N  (12  Ter.  Ses.  67);  thence  west  to 
the  northwest  comer  T5N,  R1W. 

Western  Boundary— Thence,  south  to  \he  northwest  comer,  of  T3N, 
R1W;  thence  east  to  the  northwest  comer  of  section  4  of  T3N, 
R1W;  thence  south  to  the  southeast  comer  of  section  32  of  T2N, 
R1W;  thence,  west  to  the  northwest  comer  of  TIN,  R1W;  thence, 
south  to  the  southwest  comer  of  section  32  of  T2N,  R1W;  thence, 
west  to  the  northwest  comer  of  TIN,  R1W;  thence  south  to  the 
southwest  comer  of  TIN,  R1W. 

Southern  Boundary— Thence,  east  to  the  southwest  comer  of  section 
33ofT1N,  R4E. 

Eastern  Boundeuy— Thence,  north  along  the  north  and  south  center 
line  of  Townships  TIN,  R4E,  T2N,  R4E,  and  T3N,  R4E,  Boise  Me- 
ridian to  the  beginning  point  in  the  center  of  the  channel  of  the 
Boise  River. 
Remainder  of  AQCR  64  ....: - 


Designation 


Date 


11/15/90 
3/12/99 


Type 


Unclassifiat}le. 
Pre-existing  ... 


Classification 


Date 


3/12/99 

PM-10 

NAAQS 

NA 


Type 


Pre-existing 
PM-10 
NAAQS  NA 


11/15/90 


Unclassifiable.. 


[FR  Doc.  03-856  Filed  1-15-03;  8:45  am] 

BH.UNG  CODE  6S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[OAR-2002-0047;  FRL-7418-21 
RIN2060-AH13 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Municipal 
SoHd  Waste  Landfills 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
mimicipal  solid  waste  (MSW)  landfills. 
The  final  rule  is  applicable  to  both 
major  and  area  soiuces  and  contains  the 
same  requirements  as  the  Emission 
Guidelines  and  New  Source 
Performance  Standards  (EG/NSPS).  The 


Category 


final  rule  adds  startup,  shutdown,  and 
malfunction  (SSM)  requirements,  adds 
operating  condition  deviations  for  out- 
of-bounds  monitoring  parameters, 
requires  timely  control  of  bioreactor 
landfills,  and  changes  the  reporting 
frequency  for  one  type  of  report. 

The  final  rule  fulfills  the  requirements 
of  section  112(d)  of  the  Clean  Air  Act 
(CAA),  which  requires  the 
Administrator  to  regulate  emissions  of 
hazardous  air  pollutants  (HAP)  listed  in 
section  112(b),  and  helps  implement  the 
Urban  Air  Toxics  Strategy  developed 
under  section  112(k)  of  the  CAA.  The 
intent  of  the  standards  is  to  protect  the 
public  health  by  requiring  new  and 
existing  sources  to  control  emissions  of 
HAP  to  the  level  reflecting  the 
maximiun  achievable  control 
technology  (MAGT). 

The  HAP  emitted  by  MSW  landfills 
include,  but  are  not  limited  to,  vinyl 
chloride,  ethyl  benzene,  toluene,  and 
benzene.  Each  of  the  HAP  emitted  &t)m 
MSW  landfills  can  cause  adverse  health 
effects  provided  sufficient  exposure.  For 
example,  vinyl  chloride  can  adversely 
affect  the  central  nervous  system  and 


has  been  shown  to  increase  the  risk  of 
liver  cancer  in  humans,  while  benzene 
is  known  to  cause  leukemia  in  humans. " 
EFFECTIVE  DATE:  January  16,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  applicability 
and  rule  determinations,  contact  your 
State  or  local  regulatory  agency 
representative  or  the  appropriate  EPA 
Regional  Office  representative.  For 
information  concerning  the 
development  of  the  final  rule,  contact 
Ms.  JoLynn  Collins,  Waste  and 
Chemical  Processes  Group,  Emission 
Standards  Division  (C439-03),  Office  of 
Air  Quality  Planning  and  Standards, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  number  (919)  541-5671, 
facsimile  number  (919)  541-0246, 
electronic  mail  address 
coUins.jolynn@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Categories  and  entities 
potentially  regulated  by  this  action: 


Industry:  Air  and  water  resource  and  solid  waste  man- 

eigement. 
Industry:  Refuse  systems— solid  waste  landfills 


NAICS  code 


924110 
562212 


SIC  code 


95J1 
4953 


Examples  of  potentially  regulated  entities 


Solid  waste  landfills. 
Solid  waste  landfills. 
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Category 

NAICS  code 

SIC  code 

Examples  of  potentially  regulated  entities  ' 

State  local  and  tribal  government  agencies 

562212 
924110 

4953 

Solid  waste  landfills;  Air  and  water  resource  and  solid 

waste  management. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  sections  63.1935 
and  63.1940  of  subpart  AAAA.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  contact  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Docket.  We  have  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2002-0047. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  conunents 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  or  other  information  whose 
disclosure  is  restricted  by  statute.  The 
official  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Office  of  Air  and 
Radiation  Docket  and  Information 
Center  (Air  Docket)  in  the  EPA  Docket 
Center,  (EPA/DC)  EPA  West,  Room 
B102,  1301  Constitution  Avenue,  NW, 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  Docket 
is  (202)  566-1742. 

Electronic  Docket  Access.  You  may 
access  the  final  rule  electronically 
through  the  EPA  Internet  under  the 
"Federal  Register"  listings  at  http:// 
www.  epa .  gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
.to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  in  the  above  paragraph  entitled 
"Docket."  Once  in  the  system,  select 


"search,"  then  key  in  the  appropriate 
docket  identification  number. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  the  final  rule  is  also 
available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  the  final 
rule  will  be  posted  on  the  TTN's  policy 
and  guidance  page  for  newly  proposed 
or  promulgated  rules  at  the  following 
address :  h ttp -.//www. epa .gov/ttn/oarpg. 
The  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Judicial  Review.  The  NESHAP  for 
MSW  landfills  was  proposed  on 
November  7,  2000  (65  FR  66672).  A 
supplemental  proposal  with  additional 
bioreactor  provisions  was  published  on 
May  23,  2002  (67  FR  36460).  The  final 
rule  aimounces  the  EPA's  final  decision. 
Under  section  307(b)(1)  of  the  CAA, 
judicial  review  of  the  final  rule  is 
available  by  filing  a  petition  for  review 
in  the  U.S.  Court  of  Appeals  for  the 
District  of  Coliunbia  Circuit  by  March 
17,  2003.  Oidy  those  objections  to  the 
final  rule  which  were  raised  with 
reasonable  specificity  during  the  period 
for  public  comment  may  be  raised 
during  judicial  review.  Under  section 
307(b)(2)  of  the  CAA,  the  requirements 
that  are  the  subject  of  the  final  rule  may 
not  be  challenged  later  in  civil  or 
crimined  proceedings  brought  by  EPA  to 
enforce  these  requirements. 

Outline.  The  information  presented  in 
the  preamble  is  organized  as  follows: 

I.  Introduction  and  Background  Information 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

C.  What  Are  the  Health  Effects  Associated 
With  Municipal  Solid  Waste  Landfills?  ■ 

II.  Summary  of  the  NESHAP 

A.  What  Source  Categories  Are  Affected  by 
the  Final  Rule? 

B.  What  Is  the  Affected  Source? 

C.  What  Do  the  Standards  Require? 

D.  When  Must  I  Begin  Complying  With  the 
Standards? 

E.  How  Are  New  and  Existing  Sources 
Defined  Differently  For  Purposes  of  the 
NESHAP  and  for  the  EG/NSPS? 

F.  How  Must  I  Demonstrate  Compliance? 

G.  What  Are  the  Additional  Requirements 
for  Bioreactors? 

III.  Summary  of  Public  Comments  and 
Responses 


A.  Applicability  of  the  NESHAP 

B.  Major  Source  Determination 

C.  Bioreactors 

D.  Mercury 

E.  Titje  V  Operating  Permits 

IV.  Summary  of  the  Energy,  Environmental, 

and  Economic  Impacts 
V;  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

F.  Unfunded  Mandates  Reform  Act 
(UMRA)ofl995 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  United  States  Code 
(U.S.C.)601,efseq. 

H.  Paperwork  Reduction  Act 

I.  National  Technology  Transfer  and 

Advancement  Act 
J.  Congressional  Review  Act 

I.  Introduction  and  Background 
Information 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Under  section  112(d)  of  the  CAA,  we 
are  required  to  regulate  major  sources  of 
188  HAP  listed  in  section  112(lf)  of  the 
CAA.  On  July  16,  1992  (57  FR  31576), 
we  published  a  list  of  industrial  source 
categories,  which  included  MSW 
landfills,  that  emit  one  or  more  of  these 
HAP.  We  must  promulgate  standards  for 
the  control  of  emissions  of  HAP  ft-om 
both  new  and  existing  major  sotirce 
MSW  landfills. 

Under  section  112(k)  of  the  CAA,  we 
developed  a  strategy  to  control 
emissions  of  HAP  from  area  sources  in 
lu-ban  areas,  identifying  33  HAP  that 
present  the  greatest  threat  to  public 
health  in  the  largest  number  of  vuban 
areas  as  the  result  of  emissions  from 
area  sources.  Municipal  solid  waste 
landfills  were  listed  on  July  19, 1999,  as 
an  area  soiuce  category  to  be  regulated 
piu-suant  to  section  112(k)  because  13  of 
the  listed  HAP  are  emitted  from  MSW 
landfills  (64  FR  38706). 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

The  CAA  requires  NESHAP  to  reflect 
the  maximum  degree  of  reduction  in 
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emissions  of  HAP  that  is  achievable  for 
new  and  existing  major  sources.  This 
level  of  control  is  commonly  referred  to 
asMACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  imder  section  112(d)(3)  of  the 
CAA.  The  MACT  floor  ensiu«s  that  all 
major  HAP  emissions  sources  achieve 
the  level  of  control  aheady  achieved  by 
the  better-controlled  and  lower-emitting 
sources  in  each  category.  For  new 
sources,  the  MACT  floor  cannot  be  less 
stringent  than  the  emission  control  that 
is  achieved  in  practice  by  the  best- 
controlled  similar  source.  The  standards 
for  existing  sources  can  be  less  stringent 
than  standards  for  new  soiuces,  but  they 
cannot  be  less  stringent  than  the  average 
emissions  limitation  achieved  by  the 
best-performing  12  percent  of  existing 
sources  (or  the  best-performing  5 
sources  for  categories  or  subcategories 
with  fewer  than  30  sources). 

In  developing  MACT,  we  also  must 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
cost,  non-air-quality  health  and 
environmental  impacts,  and  energy 
requirements. 

Finally,  the  CAA  allows  NESHAP  to 
reflect  an  alternative  standard  for  area 
sources.  The  alternative  standard 
provides  for  the  use  of  generally 
available  control  technologies  (GACT) 
or  management  practices  to  reduce 
emissions  of  Ht^. 

C.  What  Are  the  Health  Effects 
Associated  With  Municipal  Solid  Waste 
Landfills? 

The  final  rule  ensures  reductions  of 
emissions  of  nearly  30  HAP  including, 
but  not  limited  to,  vinyl  chloride,  ethyl 
benzene,  toluene,  and  benzene.  Each  of 
the  HAP  emitted  from  MSW  landfills 
can  cause  adverse  health  effects 
provided  sufficient  exposure.  For 
example,  vinyl  chloride  can  adversely 
affect  the  central  nervous  system  and 
has  been  shown  to  increase  the  risk  of 
liver  cancer  in  humans,  while  benzene 
is  known  to  cause  leukemia  in  humans. 
Additional  discussion  of  health  effects 
is  provided  in  the  proposal  (65  FR 
66672)  and  Docket  A-98-28.  The  degree 
of  adverse  effects  to  human  health  from 
exposure  to  these  HAP  can  range  from 
mild  to  severe.  The  extent  and  degree  to 
which  the  human  health  effects  may  be 
experienced  depend  on  the  ambient 
concentration  observed  in  the  area  (as 
influenced  by  emissions  rates, 
meteorological  conditions,  and  terrain); 
the  frequency  and  duration  of 
exposures;  characteristics  of  exposed 
individuals  (genetics,  age,  preexisting 


health  conditions,  and  lifestyle),  which 
vary  significantly  with  the  population; 
and  pollutant-specific  characteristics 
(toxicity,  haff-Ufe  in  the  environment, 
bioaccumulation,  and  persistence).  We 
recognize  that  health  risks  are 
significantly  reduced  at  landfills  that 
collect  and  control  landfill  gas. 

n.  Summary  of  the  NESHAP 

The  final  rule  contains  the  same 
requirements  as  the  EG/NSPS  (40  CFR 
part  60,  subparts  Cc  and  WWW),  plus 
SSM  definition  and  reporting  of 
deviations  for  out-of-range  monitoring 
parameters.  Also,  the  final  rule  requires 
compliance  reporting  every  6  months 
while  the  EG/NSPS  requires  annual 
reporting.  For  bioreactors  at  large 
landfills,  the  NESHAP  also  require 
timely  installation  of  controls,  and 
allows  timely  removal  of  controls. 

A.  What  Source  Categories  Are  Affected 
by  the  Final  Rule? 

The  final  rule  applies  to  all  MSW 
landfills  that  are  major  sources  or  are 
collocated  with  a  major  source,  and  to 
some  landfills  that  are  area  sources.  We 
estimate  that  all  MSW  landfills  that  are 
major  sources  of  HAP  (i.e.,  with  a 
potential  to  emit  at  least  10  tons  per 
year  (tpy)  of  any  individual  HAP  or  25 
tpy  total  HAP)  will  also  meet  the  EG/ 
NSPS  criteria  for  installing  collection 
and  control  systems  (i.e.,  have  a  design 
capacity  equal  to  or  greater  than  2.5 
million  megagrams  (Mg)  and  2.5  million 
cubic  meters  (m^)  and  have  estimated 
uncontrolled  emissions  of  50 
megagrams  per  year  (Mg/yr) 
nonmethane  organic  compound 
(NMOC)).  All  major  source  landfills, 
including  those  operated  partially  or 
completely  as  bioreactors,  are  covered 
by  the  final  rule  and,  in  addition  to  EG/ 
NSPS  control  requirements,  are  subject 
to  the  additional  SSM,  deviation,  and 
compliance  reporting  requirements  of 
the  NESHAP.  Landfills  that  do  not 
themselves  emit  major  source  levels  of 
HAP  but  that  are  collocated  with  major 
sources  of  HAP  are  also  covered  by  the 
final  rule.  However,  if  these  landfills  are 
smaller  than  the  EG/NSPS  thresholds, 
they  have  fewer  requirements  under  the 
NESHAP,  as  previously  discussed  in 
this  preamble. 

In  addition,  as  previously  discussed 
in  this  preamble,  landfills  have  been 
listed  as  an  area  soiut:e  category 
pvusuant  to  section  112(k).  The  final 
rule  applies  to  area  source  landfills  if 
they  have  a  design  capacity  equal  to  or 
greater  than  2.5  million  Mg  and  2.5 
million  m^,  and  they  have  estimated 
imcontrolled  emissions  of  50  Mg/yr 
NMOC  or  more,  or  are  operated  as  a 
bioreactor.  The  final  rule  does  not  apply 


to  area  somt;e  landfills  (including 
bioreactors)  with  a  design  capacity  less 
than  2.5  million  Mg  or  2.5  million  m^. 
It  also  does  not  apply  to  conventional 
area  source  landfills  that  have  estimated 
uncontrolled  emissions  of  less  than  50 
Mg/yr  NMOC.  (The  EG/NSPS  require 
landfills  that  meet  the  design  capacity 
criteria  to  periodically  calculate 
uncontrolled  annual  NMOC  emissions. 
If  an  area  soim:e  landfill  that  currently 
has  estimated  uncontrolled  emissions 
less  than  50  Mg/yr  increases  to  50  Mg/ 
yr  in  the  future,  it  will  become  subject 
to  the  NESHAP  at  that  time.)  For  a 
complete  description  of  applicability, 
see  section  III.A  of  this  preamble  and 
sections  63.1935  through  63.1945  of  the 
final  rule. 

B.  What  Is  the  Affected  Source? 

The  affected  source  is  the  entire  MSW 
landfill  in  a  contiguous  geographical 
space  where  household  waste  is  placed 
in  or  on  the  land  and  consists  of  one  or 
more  cells  that  are  under  common 
ownership  or  control.  The  facility  may 
receive  household  waste  as  well  as  other 
types  of  Resoince  Conservation  and 
Recovery  Act  (RCRA)  Subtitle  D  waste. 
The  affected  source  may  be  operated  as 
a  conventional  landfill,  or  it  may  be 
operated  completely  or  partially  as  a 
bioreactor.  To  be  an  affected  source,  the 
landfill  must  have  accepted  waste  since 
November  8,  1987,  or  have  additional 
capacity  for  waste  deposition,  and  must 
be  either:  (1)  A  major  source  of  HAP;  (2) 
collocated  with  a  major  source  of  HAP; 
(3)  an  area  soiuce  with  a  design  capacity 
greater  than  or  equal  to  2.5  million  Mg 
and  2.5  million  m^  and  with  estimated 
uncontrolled  NMOC  emissions  equal  to 
or  greater  than  50  Mg/yr;  or  (4)  an  active 
area  soince  landfill  with  a  design 
capacity  greater  than  or  equal  to  2.5 
million  Mg  and  2.5  million  m^  that 
operates  an  anaerobic  bioreactor,  as 
defined  in  the  final  rule.  The  bioreactor 
provisions  do  not,  apply  to  closed 
landfills. 

C.  What  Do  the  Standards  Require? 

Major  and  area  source  landfills  with 
a  desi^  capacity  of  greater  than  or 
equal  to  2.5  million  Mg  and  2.5  million 
m^,  and  with  estimated  uncontrolled 
NMOC  emissions  of  at  least  50  Mg/yr, 
would  continue  to  be  subject  to  the  EG/ 
NSPS  as  applicable,  plus  additional 
requirements  imposed  by  the  final  rule. 
These  requirements  also  apply  to 
bioreactors  within  active  landfills  at 
both  major  and  area  sources  if  the 
landfill  meets  the  design  capacity 
criteria. 

You  are  required  to  meet  the  SSM 
requirements  that  are  listed  in  the 
general  provisions  to  40  CFR  part  63. 
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You  must  develop  and  implement  a 
written  SSM  plan  that  describes  in 
detail  the  procedures  for  operating  and 
maintaining  the  collection  and  control 
system  and  the  continuous  monitoring 
system  (CMS)  during  periods  of  SSM 
(section  63.6(e)(3)).  There  are  also 
recordkeeping  and  reporting 
requirements  for  SSM  incidents. 

The  final  rule  also  requires  you  to 
operate  the  control  device  within  the 
operating  parameter  boundaries  as 
described  in  40  CFR  60.758(c)(1)  and  to 
continuously  monitor  control  device 
operating  parameters.  Compliance  with 
the  operating  conditions  is 
demonstrated  when  monitoring  data 
show  that  the  gas  control  devices  are 
operated  within  the  established 
operating  parameter  range.  Compliance 
also  occurs  when  data  quality  is 
sufficient  to  constitute  a  valid  hour  of 
data  in  a  3-hour  block  period. 
Deviations  occur  when  a  source's  3-hour 
average  falls  outside  the  established 
boundaries.  A  deviation  also  occurs 
when  more  than  1  hour  in  a  3-hour 
average  is  considered  invalid.  To  be 
considered  a  valid  hour,  measured 
values  must  be  available  for  at  least 
three  1 5-minute  periods  within  the 
hour.  If  such  a  deviation  occurs,  then 
the  source  may  be  in  violation  of 
operating  conditions  (that  is,  in 
violation  of  proper  operation  and 
maintenance  of  a  control  device). 

With  one  exception,  the  final  rule  also 
requires  you  to  submit  the  reports  that 
are  specified  in  40  CFR  part  60,  subpart 
WWW,  or  in  the  Federal  plan,  the  EPA- 
approved  State  plan,  or  Tribal  plan  that 
implements  40  CFR  pait  60  subpart  Cc, 
whichever  is  applicable.  As  an 
exception,  the  report  required  in  section 
60.757(f)  must  be  submitted  every  6 
months  rather  than  annually.  The  report 
pertains  to  the  control  device  operating 
parameter  value  and  the  duration  of 
time  that  control  devices  were  operating 
in  out-of-bounds  conditions,  the 
duration  of  periods  when  the  landfill 
gas  stream  was  diverted  from  the  control 
device(s),  the  location  of  areas  that 
exceed  the  500  parts  per  million 
methane  concentration  limit,  and  the 
dates  of  installation  and  location  of  each 
added  well  or  collection  system 
expansion. 

If  a  landfill  is  subject  to  the  final  rule 
because  it  is  collocated  with  a  major 
source  and  the  landfill  has  a  design 
capacity  less  than  2.5  million  Mg  or  25 
million  m^,  the  landfill  must  comply 
with  the  applicable  EG/NSPS 
requirements  (i.e.,  it  must  submit  a 
design  capacity  report).  The  landfill 
would  not  be  subject  to  additional 
control  and  reporting  requirements 
under  the  NESHAP. 


Note  that  while  area  source  landfills 
that  have  a  design  capacity  less  than  2.5 
million  Mg  or  2.5  million  m^,  or 
estimated  uncontrolled  NMOC 
emissions  less  than  50  Mg/yr  (for 
landfills  other  than  bioreactors)  are  not 
subject  to  the  final  rule,  they  must 
continue  to  comply  with  the  provisions 
of  the  NSPS  or  State,  tribal,  or  Federal 
plan  that  implements  the  EG,  as 
applicable. 

D.  When  Must  I  Begin  Complying  With 
the  Standards? 

If  your  landfill  is  a  new  affected 
source,  you  must  comply  with  the  final 
rule  by  January  16,  2003  or  at  the  time 
you  begin  operating,  whichever  occurs 
last.  The  final  rule  requires  ^ou  to 
comply  with  the  NSPS  at  that  time.  For 
the  requirements  in  the  fined  rule  that 
ar3  over  and  above  the  NSPS,  you  must 
begin  complying  by  the  date  your  new 
major  or  area  source  landfill  is  required 
to  install  a  collection  and  control  system 
by  the  NSPS.  If  you  own  or  operate  a 
bioreactor  at  a  landfill  that  is  a  new 
affected  source,  then  you  are  required  to 
instcdl  the  gas  collection  and  control 
system  in  the  bioreactor  prior  to 
initiating  liquids  addition,  regardless  of 
whether  the  landfill  emissions  rate 
equals  or  exceeds  the  estimated 
uncontrolled  emissions  rate  of  50  Mg/yr 
specified  in  the  EG/NSPS.  Startup  of  the 
collection  and  control  system  is 
required  within  180  days  after  initiating 
liquids  addition  or  within  180  days  after 
reaching  40  percent  moisture  content 
within  the  bioreactor,  whichever  is 
later. 

If  your  landfill  is  an  existing  affected 
source,  then  you  must  comply  with  the 
final  rule  by  January  16,  2004.  The  final 
rule  requires  you  to  comply  with  the 
NSPS  or  Federal,  State,  or  Tribal  plan 
that  implements  the  EG,  whichever 
applies  to  your  landfill,  at  that  time. 
You  must  begin  complying  with  the 
additional  requirements  of  the  final  rule 
(that  are  over  and  above  the  EG/NSPS) 
by  January  16,  2004,  or  the  date  your 
landfill  is  required  to  install  a  collection 
and  control  system  by  the  NSPS  or 
Federal,  State,  or  Tribal  plan  that 
implements  the  EG,  whichever  is  later. 
If  yoiu'  landfill  has  a  bioreactor  and  the 
landfill  is  an  existing  affected  soiu'ce, 
then  you  must  install  and  begin 
operating  a  collection  and  control 
system  for  the  bioreactor  within  3  years 
after  publication  of  the  final  rule  unless 
earlier  control  is  already  required  by  the 
EG/NSPS.  You  are  required  to  conduct 
a  performance  test  and  report  the  results 
within  180  days  after  startup  of  the 
bioreactor  collection  and  control 
system.  If  an  existing  source  landfill 
installs  and  begins  to  operate  a 


bioreactor  at  a  date  later  than  3  years 
^fter  the  final  rule  is  published,  you 
must  install  a  collection  and  control 
system  for  the  bioreactor  before  the 
initiation  of  liquids  addition.  The 
control  system  is  required  to  begin 
operation  within  180  days  after  the  first 
date  of  liquids  addition  or  within  180 
days  after  reaching  40  percent  moisture 
content.  See  sections  63.1935  through 
63.1947  for  the  complete  requirements 
regarding  compliance  times. 

E.  How  Are  New  and  Existing  Sources 
Defined  Differently  for  Purposes  of  the 
NESHAP  and  for  the  EG/NSPS? 

For  the  final  rule,  a  new  affected 
soiut;e  is  one  that  commenced 
construction  or  reconstruction  (defined 
in  40  CFR  part  63,  subpart  A)  after 
November  7,  2000.  An  existing  affected 
soxurce  is  any  affected  source  that  is  not 
a  new  source,  that  is,  any  source  that 
commenced  construction  on  or  before 
November  7,  2000,  and  accepted  waste 
any  time  since  November  8, 1987,  or  has 
additional  capacity  for  waste 
deposition. 

For  purposes  of  the  NSPS,  a  new 
source  is  each  MSW  landfill  for  which 
construction,  modification,  or 
reconstruction  commenced  on  or  after 
May  30,  1991.  For  purposes  of  the  EG, 
an  existing  source  is  any  MSW  landfill 
that  is  not  a  new  source  and  has 
accepted  waste  since  November  8,  1987, 
or  has  capacity  for  additional  waste 
deposition. 

Because  regulatory  impacts  can.  vary 
based  on  these  different  definitions,  it  is 
important  for  sources  to  know  how  they 
are  defined  and  the  regulatory 
implications  for  each  rule  that  applies  to 
them.  The  regulatory  implications  of 
new  versus  existing  source 
determination  for  sources  affected  by 
the  EG/NSPS  are  well  understood, 
unaffected  by  the  final  rule,  and,  thus, 
will  not  be  discussed  further  here.  The 
regulatory  implications  of  new  versus 
existing  source  determination  for 
sources  affected  by  the  final  rule  are 
limited  to  compliance  timing  and  are 
previously  discussed  in  this  preamble. 

F.  How  Must  I  Demonstrate  '■ 
Compliance? 

You  must  demonstrate  compliance  by 
meeting  the  applicable  requirements  in 
the  EG/NSPS  and,  if  you  are  required  to 
install  a  collection  and  control  system, 
by  maintaining  monitoring  parameters 
within  acceptable  ranges.  In  addition, 
you  must  submit  reports  every  6  months 
which  would  include  any  notifications 
of  deviations  from  the  monitoring 
parameter  values.  You  must  develop 
and  implement  a  written  SSM  plan 
according  to  the  provisions  in  section 
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63.6(e)(3).  If  you  take  action  during  a 
SSM  event,  you  must  keep  records  for 
that  SSM  event  which  demonstrate  that 
you  followred  the  procedures  specified 
in  the  SSM  plan.  You  must  submit  a 
report  every  6  months  if  the  action  is 
consistent  with  the  SSM  plan.  However, 
if  the  action  is  not  consistent  with  the 
SSM  plan,  you  must  notify  EPA  within 
2  days  of  the  SSM  event  and  must 
follow  up  with  a  letter  within  7  days  of 
the  event  (section  63.10(d)(5)(ii)). 

G.  What  Are  the  Additional 
Requirements  for  Bioreactors? 

A  bioreactor  is  defined  as  a  MSW 
landfill  or  portion  of  a  MSW  landfill 
where  any  liquid  other  than  leachate 
(leachate  includes  landfill  gas 
condensate)  is  added  in  a  controlled 
fashion  into  the  waste  mass  (often  in 
combination  with  recirculating  leachate) 
to  reach  a  minimum  average  moisture 
content  of  at  least  40  percent  by  weight 
to  accelerate  or  enhance  the  anaerobic 
(without  oxygen)  biodegradation  of  the 
waste.  We  consider  landfill  gas 
condensate  to  be  a  constituent  of 
leachate.  Addition  of  wastewater 
sludges  to  the  waste  mass  is  considered 
addition  of  liquids  other  than  leachate. 
Bioreactors  at  active  landfills  that  meet 
the  design  capacity  criteria  are  required 
to  install  and  begin  operating  gas 
collection  and  control  systems  in  a 
timely  manner  as  previously  discussed 
in  this  preamble.  The  timing  for 
extending  the  collection  and  control 
system  into  new  cells  or  areas  of  the 
bioreactor  is  also  different  fi'om 
conventional  landfills.  Once  control  of 
your  bioreactor  is  required,  you  must 
install  collection  and  control  systems  in 
new  areas  or  cells  of  the  bioreactor  prior 
to  initiating  liquids  addition  to  that 
area,  cell,  or  group  of  cells.  Controls 
may  be  removed  from  the  bioreactor 
portion  of  the  landfill  either: 

(1)  When  the  criteria  for  control 
removal  specified  in  the  landfills  EG/ 
NSPS  are  met,  or  (2)  When  the 
bioreactor  is  permanently  closed, 
liquids  addition  has  ceased,  and  liquids 
have  not  been  added  to  the  bioreactor 
for  at  least  1  year. 

At  some  landfills,  a  portion  of  the 
landfill  is  a  bioreactor  and  the 
remainder  is  designed  and  operated  as 
a  conventional  landfill.  In  these 
situations,  the  control  requirements  and 
the  timing  of  control  installation  for  the 
conventional  portion  of  the  landfill  do 
not  change.  You  must  continue  to  use 
the  equations  and  factors  in  the  EG/ 
NSPS  to  calculate  the  annual  estimated 
uncontrolled  NMOC  emissions  for  your 
landfill  as  a  whole  (including  the  total 
waste  placed  in  the  bioreactor  area  and 
the  conventional  area).  When  your 


calculated  uncontrolled  NMOC 
emissions  equal  or  exceed  50  Mg/yr, 
then  you  must  install  a  collection  and 
control  system  for  the  conventional 
portions  of  the  landfill  according  to  the 
schedule  in  the  NSPS,  or  the  applicable 
State,  Tribal,  or  Federal  plan  that 
implements  the  EG.  Only  the  bioreactor 
portion  of  the  landfill  must  meet  the 
control  schedule  for  bioreactors. 
Note  that  as  a  general  rule,  it  is 
currently  difficult  for  an  owner/operator 
of  a  MSW  landfill  to  operate  a  large 
bioreactor  as  defined  in  the  final  rule. 
This  is  because  of  the  Federal  criteria 
regulating  MSW  landfills,  specifically 
40  CFR  part  258.28  which  prohibits  the 
addition  of  liquids  other  than  leachate 
and  gas  condensate  to  a  landfill  and  40 
CFR  part  258.26  which  limits  the  entry 
of  rainwater  into  MSW  landfills  through 
specified  run-on  control  systems.  A  few 
landfills  have  gained  site  specific 
variances  under  Project  XL  to  operate 
landfill  bioreactors. 

However,  on  June  10,  2002.  EPA 
proposed  a  revision  to  40  CFR  part  258 
that  would  allow  the  Director  of  an 
approved  State  to  issue  a  research, 
development,  and  demonstration 
(RD&D)  permit  for  a  MSW  landfill  (67 
FR  39662).  That  proposed  RD&D  rule 
would  allow  the  States  to  grant 
variances  to  certain  parts  of  the  MSW 
landfill  criteria  (40  CFR  part  258) 
through  the  issuance  of  RD&D  permits. 
As  a  result,  once  the  RD&D  rule 
becomes  final  and  an  approved  State 
integrates  the  new  Federal  regulations, 
the  Director  of  an  approved  State  may 
issue  permits  which  could  potentially 
allow -for  the  operation  of  a  bioreactor 
landfill  as  long  as  there  is  no  increased 
risk  to  hiunan  health  and  the 
enviroiunent  (as  compared  to  a  MSW 
landfill  permitted  imder  the  existing  40 
CFR  part  258  criteria).  Therefore,  once 
the  proposed  rule  allowing  RD&D 
permits  for  MSW  landfills  becomes 
final,  we  expect  the  number  of 
bioreactor  landfills  to  increase. 

in.  Summary  of  Public  Comments  and 
Responses 

This  section  of  the  preamble  is  a  brief 
summary  of  the  major  public  comments 
received  in  response  to  the  original 
proposal  and  the  supplemental  proposal 
for  the  MSW  landfills  NESHAP,  and 
changes  resulting  from  the  comments. 
Additional  conunents  are  summarized 
in  the  dociunent  "Municipal  Solid 
Waste  Landfills:  Background 
Information  Document  for  National 
Emission  Standards  for  Hazardous  Air 
Pollutants — Public  Comments  and 
Responses."  The  document  contains  a 
full  report  of  all  conunents  received  and 


our  responses.  The  document  may  be 
found  in  Docket  A-98-28. 

A .  Applicability  of  the  NESHAP    '  ^ ._ 

Comment:  Two  comment ers 
recommended  that  additional  MACT 
requirements  apply  only  to  major 
sources  and  that  EPA  require  no 
controls  for  area  sources. 

Response:  We  believe  regulation  of 
area  soiu^ces  is  appropriate  under 
section  112(k)  of  the  CAA.  Under 
Section  112(k).  we  developed  a  strategy 
to  control  emissions  of  HAP  from  area 
sources  in  urban  areas,  identifying  33 
HAP  that  present  the  greatest  threat  to 
public  health  in  the  largest  number  of 
urban  areas  as  the  result  of  emissions 
from  area  sources.  Municipal  solid 
waste  landfills  were  listed  on  July  19, 
1999,  as  an  area  source  category  to  be 
regulated  pursuant  to  section  1 1 2(k) 
because  13  of  the  listed  HAP  are  emitted 
from  MSW  landfills  (64  FR  38706). 
Section  112(k)  requires  that  sufficient 
categories  of  area  sources  be  regulated  to 
assure  that  sources  accounting  for  at 
least  90  percent  of  the  aggregate 
emissions  of  each  of  the  HAP  identified 
piusuant  to  112(k)  as  l)eing  the  greatest 
threat  to  health  in  urban  areas  are 
subject  to  standcirds.  As  we  stated  at 
proposal,  we  believe  it  is  necessary  to 
regulate  some  area  MSW  landfills  to 
meet  this  requirement  of  section  112(k). 
Therefore,  we  have  not  changed  this 
aspect  of  the  final  rule's  applicability. 
(Note  that  the  bioreactor  provisions  of 
the  final  rule  apply  to  major  and  area  - 
sources  that  exceed  the  EG/NSPS  design 
capacity  criteria  of  2.5  million  Mg  and 
2.5  million  m^  and  operate  as  a 
bioreactor  regardless  of  whether  they 
meet  or  exceed  the  EG/JsISPS  estimated 
uncontrolled  NMOC  emissions  criteria 
of  50  Mg/yr.  See  sections  II  and  III.C  of 
this  preamble  for  further  information  on 
bioreactor  applicability  and 
requirements.) 

Comment:  A  commenter  expressed 
concern  that  small  landfills  that  are 
collocated  with  major  source  facilities 
become  subject  to  EG/NSPS  control 
under  the  final  rule. 

Response:  Small  landfills  that  are 
collocated  with  major  source  facilities 
are  subject  to  the  final  rule.  The  final 
rule  requires  them  to  comply  with  the 
EG/NSPS.  If  the  design  capacity  of  the 
collocated  landfills  is  less  than  2.5 
million  Mg  or  2.5  miHion  m^,  the 
landfills  comply  by  submitting  a  design 
capacity  report  as  required  by  the  EG/ 
NSPS.  The  final  rule  language  has  been 
revised  to  clarify  that  the  final  rule 
applies  to  these  landfills  but  does  fiot 
extend  the  additional  final  rule 
requirements  and  EG/NSPS  collection 
and  control  requirements  to  landfills 
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that  do  not  meet  the  control  device 
applicability  thresholds  of  the  EG/ 
NSPS. 

Comment:  Several  other  comments 
included  suggested  changes  to  proposed 
rule  applicability  language. 

Response:  We  have  revised  sections 
63.1935,  63.1940,  and  63.1945  to  clarify 
the  application  of  the  fined  rule  to  major 
sources,  area  sources  and  smaller 
landfills  collocated  with  major  sources, 
as  well  as  identify  the  affected  source 
for  the  final  rule  eind  clarify  the  timing 
of  the  regulatory  requirements.  We  also 
added  language  to  section  63.1955  to 
further  explain  that  landfills  required  to 
install  a  collection  and  control  system 
under  NSPS,  Federal,  State  or  tribal 
plans  that  implement  the  EG  must  also 
meet  the  requirements  in  sections 
63.1960  through  63.1980  of  the  final 
rule. 

Comment:  Two  commenters  requested 
clarification  of  the  timing  of  the  final 
rule  regulatory  requirements.  They 
pointed  out  that  the  proposal  preamble 
indicated  that  the  additional 
requirements  of  the  final  rule  (compared 
to  the  NSPS)  do  not  take  effect  until  the 
landfill  is  required  to  install  controls 
under  the  EG/NSPS,  but  the  regulation 
language  was  not  clear. 

Response:  In  response  to  this 
comment,  we  revised  section  63.1945  to 
be  consistent  with  our  intent  at 
proposal.  The  wording  of  this  section 
continues  to  require  that  new  sources 
comply  with  the  final  rule  on  the  date 
of  publication  of  the  final  rule  or  at  the 
time  they  begin  operation,  whichever  is 
later;  and  that  existing  sources  comply 
with  the  final  rule  by  January  16,  2004. 
At  that  time,  the  source  is  required  to 
comply  with  the  NSPS  or  the  Federal, 
State,  or  tribal  plan  that  implements  the 
EG.  We  have  added  language  to  this 
section  to  clarify  when  landfills  must 
comply  with  certain  requirements 
within  the  final  rule.  New  affected 
sources  must  comply  with  the 
additional  final  rule  requirements  (such 
as  the  SSM  plan  and  the  semiannual 
reporting  of  deviations]  on  the  date  the 
landfill  is  required  to  install  collection 
and  control  systems  under  the  NSPS. 
Existing  affected  sources  must  comply 
with  the  additional  final  rule 
requirements  on  the  date  the  landfill  is 
required  to  install  collection  and  control 
systems  under  the  NSPS,  Federal,  State 
or  tribal  plan  or  1  year  after  publication 
of  the  final  rule,  whichever  is  later. 

B.  Major  Source  Determination 

Comment:  Several  conunenters 
expressed  concern  that  we 
overestimated  the  number  of  major 
source  landfills.  The  commenters 
contend  that  AP-42  emissions  factors 


are  incorrect  and  provide  overestimates 
of  landfill  gas  emissions,  that  EG/NSPS 
controls  should  be  taken  into  account 
when  determining  major  source  status 
of  landfills,  and  that  using  NMOC  as  a 
HAP  surrogate  is  too  arbitrary. 

Response:  We  respond  that  we  used 
the  best  method  for  calculating 
emissions  that  is  currently  available  and 
accepted,  which  is  the  current  version 
of  AP— 42.  The  EPA  program  responsible 
for  AP— 42  factors  is  reviewing  existing 
reports  and  technical  data  as  well  as 
undertaking  a  landfill  testing  program  to 
collect  additional  HAP  data.  Currently, 
the  data  collection  and  analysis  are  not 
yet  complete,  and  could  not  be 
completed  prior  to  promulgation  of  the 
final  rule.  When  we  update  the  AP-42 
chapter  on  landfill  emissions,  we  will 
consider  all  relevant  data.  However,  any 
update  of  AP-42  or  adjustment  of 
calculation  procedures  would  not  affect 
our  regulatory  decisions  in  developing 
the  final  rule.  We  find  that  the  MACT 
fioor  is  the  EG/NSPS  level  of  control. 
The  floor  is  based  on  the  current  level 
of  control  at  major  and  synthetic  area 
sources  and  would  not  change  if  there 
were  somewhat  fewer  or  more  major 
sources  than  previously  estimated. 

We  agree  that  in  determining  whether 
a  source  is  major,  enforceable  control 
requirements  should  be  considered.  The 
statement  in  the  proposal  preamble 
identifying  1,140  facilities  as  major 
sources  may  not  have  been  clear.  The 
intent  was  to  say  that  based  on  estimates 
of  maximum  uncontrolled  emissions, 
1,140  landfills  have  potential  emissions 
greater  than  10  tpy  individual  HAP  or 
25  tpy  of  a  combination  of  HAP.  Some 
of  the  1,140  landfills  are  major  sources 
and  others  are  "synthetic  area"  sources 
(sources  that  would  otherwise  be  major 
if  not  for  enforceable  emissions 
controls).  Both  major  and  synthetic  area 
sources  were  correctly  included  in  the 
MACT  floor  determination.  The  CAA 
does  not  suggest  we  exclude  a  control 
technology  from  consideration  in  the 
MACT  floor  because  it  is  so  effective  it 
reduces  emissions  from  a  source  such 
that  the  source  is  no  longer  a  major 
source  of  HAP. 

To  determine  major  source  status  for 
rule  applicability,  a  landfill  owner/ 
operator  would  consider  enforceable 
control  requirements  such  as  the  NSPS. 
Since  the  landfills  NESHAP 
requirements  for  area  sources  that  meet 
the  NSPS  capacity  criteria  and  have 
uncontrolled  NMOC  emissions  of  50 
Mg/yr  or  greater  are  the  same  as  for 
major  sources,  this  classification  would 
not  change  the  control  or  reporting 
requirements  for  the  landfill.  It  should 
be  noted  that  the  final  rule  has  not 
redefined  major  source.  Major  source 


status  is  determined  according  to  the 
NESHAP  general  provisions  definition. 
Nonmethane  organic  compounds  are  a 
surrogate  for  HAP  control,  not  for 
whether  a  facility  is  a  major  source. 
Nonmethane  organic  compounds  are  an 
appropriate  surrogate  for  HAP  control 
because  all  HAP  regulated  by  the  final 
rule  are  contained  in  the  NMOC  portion 
of  the  landfill  gas.  Landfill  owners/ 
operators  are  adready  required  to 
estimate  NMOC  under  the  EG/NSPS, 
and  it  is  not  necessary  to  increase  the 
burden  by  requiring  specific  HAP 
measurements  as  well. 

C.  Bioreactors 

Comment:  We  received  several 
comments  about  the  timing  of  startup  of 
the  gas  collection  and  control  system. 
Three  commenters  expressed  concern 
that  due  to  a  wide  range  of  possible 
development  scenarios,  commencing 
operation  of  the  gas  collection  and 
control  system  within  90  days  of  liquids 
addition  may  not  be  appropriate  in  all 
cases.  Two  of  the  commenters  stated 
that  the  generation  rates  of  landfill  gas 
during  the  initial  development  phases  of 
bioreactors  are  a  function  of  many 
factors  and  substantial  quantities  of 
recoverable  landfill  gas  may  not  be 
available  due  to  low  waste  acceptance 
rates,  hybrid  bioreactor  operations,  high 
inorganic  waste  fractions,  or  low  liquids 
addition  rates  where  gas  generation  is 
likely  to  be  similar  to  that  of 
conventional  landfills.  Under  these 
circumstances,  premature  startup  of  the 
gas  control  system  may  result  in 
significant  volumes  of  air  being 
introduced  into  the  bioreactor,  thus 
killing  methane-producing  bacteria. 
These  commenters  recommended 
extending  the  startup  time  frame  to  180 
days  or  establishing  a  process  for 
waiving  or  delaying  the  startup  date  if 
local  conditions  warrant. 

Response:  In  response  to  this 
comment,  we  have  changed  the  final 
rule  to  allow  180  days  instead  of  90 
days  to  begin  operation  of  the  collection 
and  control  system.  We  are  aware  that 
bioreactors  may  experience  variable 
emissions  rates  upon  initial  liquids 
addition  due  to  site-specific  factors  such 
as  those  described  by  the  commenters. 
Furthermore,  gas  collection  systems  for 
bioreactors  are  site-specific  and  are 
likely  to  use  newer  designs,  so  operators 
may  require  time  to  gain  experience  and 
make  operational  adjustments  to  their 
systems.  The  180  day  period  will  allow 
time  for  landfill  operators  to  adjust  their 
collection  systems  such  that  they  can 
achieve  continuous,  stable  collection 
and  control  system  operation. 

Comment:  Four  commenters 
requested  clarification  as  to  whether  the 
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rule  was  meant  to  require  the  operation 
of  the  gas  collection  and  control  system 
within  90  days  after  the  initial  liquids 
addition  or  within  90  days  after  the 
moisture  content  has  reached  40 
percent.  Commenters  stated  that  they 
believed  the  intent  was  to  require 
operation  of  the  gas  collection  and 
control  system  after  the  moisture 
content  reached  40  percent.  The 
commenters  stated  that  it  may  take 
longer  than  90  days  of  liquids  addition 
to  reach  a  moisture  content  of  40 
percent. 

Response:  It  was  our  intent  that 
attaining  40  percent  moisture  triggers 
the  operation  of  the  control  system,  and 
not  merely  the  introduction  of  liquids. 
If  operation  of  the  control  system  is 
based  on  the  time  of  liquids  addition 
and  the  landfill  has  not  reached  40 
percent  moisture  content  within  90 
days,  then  the  rule  (as  proposed)  would 
be  requiring  collection  and  control  to  be 
installed  and  operated  prior  to  the 
landfill  meeting  the  definition  of  a 
bioreactor.  We  have  revised  the  final 
rule  to  clarify  that  the  operation  of  the 
collection  and  control  system  is 
required  within  180  days  after  the 
landfill  starts  liquids  addition  or  within 
180  days  after  the  bioreactor  has 
reached  40  percent  moisture  content 
(i.e.  180  days  after  the  landfill  has  met 
the  definition  of  bioreactor),  whichever 
is  later.  Landfills  must  use  the 
procedures  in  section  63.1980(g)  and  (h) 
to  determine  when  40  percent  moisting 
content  is  reached.  (No  calculation  is 
needed  if  you  start  operating  the 
collection  and  control  system  within 
180  days  after  the  initial  liquids 
addition.)  Installation  of  the  collection 
and  control  system  is  still  required  prior 
to  liquids  addition,  as  required  in  the 
supplemental  proposal. 

Comment:  We  received  several 
comments  pertaining  to  the  exclusion  of 
landfills  that  recirculate  leachate  and  do 
not  add  any  other  liquids  from  the 
definition  of  a  bioreactor  landfill.  Three 
commenters  who  supported  the 
exclusion  stated  that  liquids  addition 
other  than  that  provided  by  leachate 
recirculation  is  normally  needed  to 
achieve  optimum  moisture  for 
bioreactors.  Many  landfills  recirculate 
leachate  as  part  of  their  leachate 
management  system  without  creating 
bioreactor  conditions.  A  commenter 
who  opposed  the  exclusion  contended 
that  a  landfill  in  a  relatively  moist 
climate  could  sustain  an  effective 
bioreactor  operation  on  leachate 
recirculation  alone.  This  commenter 
pointed  out  that  there  were  odor 
problems  at  landfills  in  his  State  that 
began  recirculating  leachate  without  a 
collection  and  control  system.  The 


commenter  stated  that  his  State  now 
requires  collection  and  control  for  all 
landfills  that  recirculate  leachate.  The 
commenter  also  expressed  concern  that 
landfills  recirculating  leachate  only  may 
reach  the  40  percent  moistiu^  level  in 
the  waste  by  recirculating  leachate  from 
the  entire  landfill  into  a  single 
bioreactor  cell.  Another  commenter  who 
opposed  the  exclusion  contended  that 
minimal  data  from  landfills 
recirculating  leachate  has  been  collected 
to  allow  for  the  exclusion. 

Response:  We  have  not  changed  the 
bioreactor  definition.  A  very  small 
percentage  of  bioreactors  in  moist 
climates  would  reach  moistiue  content 
of  40  percent  with  leachate  recirculation 
only.  Due  to  variations  in  rainfall 
throughout  the  year,  it  would  be 
difficult  to  consistently  maintain  a  high 
moisture  content  in  the  waste  to 
function  as  a  fully  operational 
bioreactor.  We  expect  that  landfill 
owners  that  decide  to  create  bioreactors 
in  the  future  will  typically  plan  to 
operate  a  large  area  as  a  bioreactor  to 
achieve  potential  benefits  such  as  earlier 
stabilization  of  waste,  extended  use  of 
current  sites  and  reduced  need  for  new 
sites.  Liquids  addition  would  be  needed 
to  maintain  such  bioreactors. 

It  would  be  a  large  and  unnecessary 
burden  to  require  potentially  hundreds 
of  landfills  that  recirculate  leachate.  but 
do  not  add  any  other  liquids,  to 
calculate  their  percent  moisture  content 
and  determine  if  they  are  a  bioreactor, 
when  we  expect  that  they  will  not  meet 
the  40  percent  moisture  criteria  in  the 
definition  of  a  bioreactor.  These 
landfills  would  still  be  subject  to  the 
final  rule  and  EG/NSPS  control 
requirements  for  conventional  landfills, 
which  will  require  gas  collection  and 
control  after  their  estimated 
uncontrolled  NMOC  emissions  reach  50 
Mg/yr.  State,  local,  or  tribal  agencies 
may  develop  more  stringent  State  or 
local  regulations  for  landfills 
recirculating  leachate  in  cases  where 
odor  or  air  emissions  warrant  active 
landfill  gas  collection  and  control. 

Comment:  One  commenter  pointed 
out  that  the  potential  exists  for  smaller 
bioreactor  landfills  that  add  liquids,  to 
generate  significant  air  emissions  that 
warrant  timely  installation  of  gas 
collection  and  control  systems.  The 
commenter  recommended  requiring 
control  of  bioreactors  at  landfills  with 
design  capacities  less  than  2.5  million 
Mgor  2.5  million  m'. 

Response:  We  have  not  changed  our 
conclusion  since  proposal.  In 
determining  GACT  for  area  sources,  we 
decided  not  to  require  control  at  small 
area  source  conventional  or  bioreactor 
landfills.  While  bioreactors  generate 


larger  amounts  of  landfill  gas  early  in 
their  life,  we  expect  that  their  lifetime 
total  landfill  gas  generation  potential 
would  not  be  significantly  greater  than 
a  conventional  landfill  accepting  the 
same  total  amovmt  of  waste.  Therefore, 
potential  emissions  reductions  from 
control  of  bioreactors  would  be  similar 
to  potential  long-term  emissions 
reductions  from  control  of  small 
conventional  landfills.  Requiring 
bioreactors  at  small  landfills  (i.e., 
landfills  with  design  capacities  less  than 
2.5  million  Mg  or  2.5  million  m^)  to 
install  controls  would  result  in 
additional  control  costs  because  they  are 
not  required  to  install  controls  by  the 
EG/NSPS.  The  design  capacity 
exemption  excludes  those  landfills  that 
can  least  afford  the  costs  of  collection 
and  control  systems  including  small 
businesses  and,  particularly, 
municipalities.  Other  reasons  for 
exempting  small  landfills  are  described 
'  in  the  proposed  landfills  NESHAP  (65      • 
FR  66677,  November  7.  2000}  and  also 
apply  to  bioreactors. 

Comment:  Four  commenters 
encouraged  us  to  include  aerobic 
bioreactor  operations  by  imposing  the 
anaerobic  bioreactor  emissions 
requirements  on  aerobic  bioreactor 
landfills.  Two  of  these  commenters 
provide  references  to  available  literature 
on  MSW  composting.  They  suggested 
that  controls  for  aerobic  bioreactor 
landfills  may  be  warranted,  although 
one  of  these  commenters  concluded  that 
there  is  not  enough  scientifically  valid 
data  to  develop  a  MACT  standard  for 
aerobic  bioreactor  landfills.  Five  other 
commenters  agreed  there  is  limited  data, 
especially  HAP  emissions  data,  and 
believe  it  is  important  to  exclude 
aerobic  bioreactors  at  this  time. 

Response:  The  references  provided  for 
composting  oj)erations  are  not 
applicable  because  composting  of  MSW 
is  not  the  same  as  operating  an  aerobic 
bioreactor  within  a  MSW  landfill.  We 
know  of  no  full  scale  aerobic  bioreactors 
in  operation  in  the  United  States,  and  an 
insufficient  amount  of  aerobic  landfill 
data  are  available  to  properly 
characterize  HAP  emissions  from 
aerobic  bioreactors.  We  expect  a 
significant  number  of  aerobic 
bioreactors  will  not  be  built  in  the  next 
several  years  (in  contrast  to  the  trend  for 
anaerobic  bioreactors).  For  these 
reasons,  we  have  determined  that  it  is 
not  appropriate  to  include  aerobic 
bioreactors  in  the  bioreactor  definition 
or  related  timing  requirements.  Portions 
of  a  landfill  that  are  operated  as  aerobic 
bioreactors  would  continue  to  be  subject 
to  the  EG/NSPS  and  the  final  rule 
requirements  for  conventional  landfills. 
Under  section  112(f)  of  the  CAA,  we 
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will  evaluate  residual  risks  and 
promulgate  standards  to  address 
residual  risks  within  8  years  of 
promulgation  of  the  final  rule.  In 
addition,  section  112(d)(6)  requires 
review  of  the  final  rule  every  8  years.  At 
that  time,  we  will  consider  any  new 
information  on  the  prevalence  and 
emissions  of  aerobic  bioreactors  to 
determine  if  additional  requirements  are 
necessary. 

D.  Mercury 

Comment:  Four  commenters 
questioned  the  reliability  of  the 
available  mercury  data.  Some 
conunenters  quoted  mercury  emissions 
tests  that  showed  mercury  emissions 
from  MSW  landfills  to  be  insignificant. 

Response:  We  considered  data  from  a 
number  of  studies,  including  one 
specifically  mentioned  by  the 
commenters,  prior  to  proposal.  We 
found  insufficient  data  to  adequately 
characterize  the  concentrations  of 
mercury  in  landfill  gas  or  determine 
their  significance.  Based  on  the 
available  information,  we  concluded 
that  the  MACT  floor  for  mercury  is  no 
emissions  reductions  and  because  there 
are  no  alternatives  above  that  floor,  the 
MACT  standard  is  also  no  reduction  in 
emissions. 

Comment:  Other  commenters  wrote  in 
support  of  the  cooperative  efforts  of  EPA 
and  the  Environmental  Research  and 
Education  Foundation  to  conduct  tests 
for  HAP  metals  such  as  mercury  in 
landfill  gas  and  emissions  from  gas 
combustion.  The  commenters  suggested 
waiting  until  the  test  results  are 
complete  before  making  any  decision  on 
mercury  controls.  Another  commenter 
also  asked  us  to  clarify  the  level  of 
mercury  emissions  from  MSW  landfill 
gas  and  requested  that  we  investigate 
beyond-the-floor  control  options. 

Response:  We  find  that  tne  currently 
available  data  support  the  promulgation 
of  the  rulemaking  without  a  mercury 
emissions  limit.  Because  there  are  no 
control  devices,  pollution  prevention 
practices  or  other  techniques  to  reduce 
landfill  merciuy  emissions,  we  could 
not  identify  any  beyond-the-floor 
control  options,  and  we  consider  the 
MACT  for  new  and  existing  landfills  to 
be  no  reduction  in  mercury  emissions. 

E.  Title  V  Operating  Permits 

Comment:  A  conunenter 
recommended  that  we  delete  the 
requirement  mandating  that  area 
sources  be  required  to  obtain  a  title  V 
permit  and  instead  allow  part  60  to 
address  the  permitting  of  area  source 
landfills.  The  commenter  further 
suggested  that  if  we  retain  the 
requirement  of  permitting  area  source 


landfills,  that  we  justify  why  area  soiut:e 
landfills  must  be  permitted. 

Response:  In  response  to  that 
comment,  title  V  requirements  included 
in  §  63.1935  at  proposal  have  been 
deleted.  We  further  respond  that  section 
502(a)  of  the  CAA  requires  any  source, 
including  an  area  source,  subject  to 
standards  or  regulations  under  section 
111  or  112  of  the  CAA  to  operate  in 
compliance  with  a  title  V  permit  after 
the  effective  date  of  any  title  V  permits 
program.  This  section  states  that  the 
Administrator  may  promulgate 
regulations  to  exempt  one  or  more 
source  categories,  in  whole  or  in  part, 
from  the  requirements  of  the  section  if 
the  Administrator  finds  that  compliance 
with  title  V  requirements  is 
impracticable,  infeasible,  or 
unnecessarily  burdensome  on  such 
categories.  Thus,  we  do  not  need  to 
justify  requiring  title  V  permits.  The 
CAA  mandates  criteria  that  must  be  met 
to  justify  an  exemption  for  any  category 
of  soiuces.  According  to  section  502(a), 
however,  the  Administrator  may  not 
exempt  any  major  source  from  the 
requirements  of  title  V. 

Although  section  502(a)  requires  that 
area  sources  subject  to  regulations  imder 
section  111  or  112  be  permitted  unless 
the  test  in  this  section  is  met  (i.e.,  the 
Administrator  finds  that  compliance 
with  title  V  permitting  requirements  is 
impracticable,  infeasible,  or 
unnecessarily  biu-densome),  we  are  not 
applying  this  test  to  the  landfills 
NESHAP.i  Rather,  consistent  with  what 
the  commenter  suggested,  EPA  is 
allowing  the  EG/NSPS  for  MSW 
landfills  to  address  the  permitting 
requirements  for  area  soiu-ce  landfills. 
This  approach  is  justified  because  the 
same  universe  of  area  source  landfills 
would  have  been  required  to  apply  for 
a  title  V  permit  under  the  final  rule  (if 
the  final  rule  were  promulgated  as 
proposed)  as  is  currently  subject  to  title 
V  permitting  requirements  under  the 
NSPS  for  landfills  and  whatever  plan  is 
used  to  implement  40  CFR  part  60, 
subpart  Cc  in  an  area  (i.e.,  an  EPA 
approved  and  effective  section  111(d) 
State  or  tribal  plan  for  landfills  or  the 
landfills  Federal  plan  (40  CFR  part  62, 
subpart  GGG)).  Moreover,  most  area 


>  It  is  important  to  note  that  the  determination 
regarding  the  permitting  of  area  sources  under  this 
NESHAP  does  not  affect  the  permitting  of  area 
sources  under  other  section  111  or  112  standards. 
Rather,  to  exempt  area  sources  under  either  a 
section  111  or  112  standard,  the  test  in  section 
502(a)  must  be  met.  If  commenters  choose  to  try  and 
meet  this  test  when  commenting  on  a  proposed 
section  111  or  112  standard,  they  must  submit 
comments  which  document  in  detail  the  ways  in 
which  title  V  requirements  are  impracticable, 
infeasible,  or  unnecessarily  burdensome  for  the 
source  catergory  in  question. 


soiu-ce  landfills  which  have  a  design 
capacity  equal  to  or  greater  than  2.5 
million  Mg  and  2.5  million  m^  have 
already  been  required  to  apply  for  a  title 
V  permit  due  to  either  the  NSPS  for 
landfills,  an  EPA  approved  and  effective 
section  111(d)  State  or  tribal  plan  for 
landfills,  or  the  landfills  Federal  plan. 
See  40  CFR  60.752(c),  60.32c(c),  and 
62.14352(e).  See  also  the  "Clarification 
of  Title  V  Permitting  Requirements" 
section  of  the  EG/NSPS  direct  final  rule 
amendments  for  MSW  Landfills  (63  FR 
32743,  32746,  June  16,  1998).  In  fact, 
unless  the  owner/operator  of  a  MSW 
landfill  only  recently  commenced 
construction  of  the  landfill  and  has  not 
yet  been  required  to  file  a  design 
capacity  report  (which  the  NSPS 
requires  within  90  days  after  the  owner/ 
operator  commences  construction),  all 
area  source  landfills  of  the  design 
capacity  noted  above  and  which  meet 
the  definition  of  new  or  existing  under 
the  EG/NSPS  should  have  afready 
applied  for  a  title  V  permit.  As  a  result, 
EPA  believes  that  it  is  unnecessary  for 
area  sources  to  be  required  to  apply  for 
a  title  V  permit  as  a  result  of  the 
landfills  NESHAP. 

If  a  MSW  landfill  is  a  major  source  or 
is  a  part  of  a  major  source  as  defined 
under  one  or  more  of  title  V's  three 
major  source  definitions  (section  112, 
section  302,  and  part  D  of  title  I  of  the 
CAA),2  a  title  V  application  from  such 
a  source  may  be  due  even  earlier  than 
the  deadlines  established  by  40  CFR 
part  60,  subpart  WWW,  any  EPA 
approved  and  effective  section  111(d) 
State  or  tribal  plan,  or  the  landfills 
Federal  plan.  When  a  source  is  subject 
to  title  V  for  more  than  one  reason  (e.g., 
meeting  the  title  V  applicability  criteria 
in  subpart  WWW  as  well  as  having  the 
potential  to  emit  one  or  more  pollutants 
at  major  source  levels),  the  12-month 
timeframe  (or  earlier  if  required  by  the 
title  V  permitting  authority)  for 
submitting  a  title  V  application  is 
triggered  by  the  requirement  which  first 
causes  the  source  to  become  subject  to 
title  V.  See  CAA  section  503(c)  and  40 
CFR  70.3(a)  and  (b),  70.5(a)(1),  71.3(a) 
and  (b),  and  71.5(a)(1).  See  also  the 
"Clarification  of  Title  V  Permitting 
Requirements"  section  of  the  EG/NSPS 
direct  final  rule  for  MSW  Landfills  (63 
FR  32743,  32746,  June  16. 1998).3 


'  For  information  on  aggregating  emissions  units 
to  determine  what  is  a  source  under  title  V,  see  the 
definition  of  major  source  in  40  CFR  70.2,  71.2,  and 
63.2.  Nothing  in  this  subpart  revises  how  affected 
sources  are  aggregated  for  purposes  of  determining 
whether  an  affected  source  is  a  part  of  an  area, 
nonmajor,  or  major  source  under  any  provisions  of 
the  CAA  or  EPA's  regulations. 

^Consistent  with  the  above,  it  is  important  to 
note  that  an  application  deadline  once  established 


Federal  Register / Vol.  68,  No.  11 /Thursday,  January  16.  2003 /Rules  and  Regulations 2235 


Given  that  most  area  source  landfills 
subject  to  the  final  rule  are  already 
subject  to  the  requirements  of  title  V,  it- 
is  important  to  note  the  following.  In 
cases  where  the  owner/operator  of  a 
landfill  has  submitted  a  timely  and 
complete  title  V  application",  but  the 
draft  title  V  permit  has  not  yet  been 
released  by  Uie  permitting  authority,  tbe 
owner/operator  must  supplement  his 
title  V  application  ^  by  incorporating  the 
applicable  requirements  of  the  final 
landfills  NESHAP  in  accordance  with 
40  CFR  70.5(b)  or  71.5(b).  Additionally, 
if  a  landfill  is  a  major  source,  or  is  a  part 
of  a  major  soiu'ce,  and  is  covered  by  a 
title  V  permit  with  a  remaining  permit 
term  of  3  or  more  years  on  the 
promulgation  date  of  the  landfills 
NESHAP,  the  title  V  permitting 
authority  must  complete  a  reopening  of 
the  8omt:e's  title  V  permit  to  incorporate 
the  requirements  of  the  final  rule  within 
18  months  of  the  promulgation  date  of 
the  final  rule.  See  CAA  section  502(b)(9) 
and  40  CFR  70.7(f)(l)(i)  and  71.7(f)(l)(i). 

Comment:  Two  conunenters 
recommended  that  we  clarify  that 
deviations  that  are  properly  addressed 
in  accordance  with  the  SSM  plan  luider 
the  proposed  rule  will  not  become 
violations  under  any  CAA  program  or 
permit,  such  as  a  title  V  permit,  in 
which  the  standard,  limitation, 
prohibition,  or  other  Federally- 
enforceable  requirement  is  contained. 
The  conunenters  stated  that  the 
proposed  rule  suggested  that  any 
deviations  that  occiu-  during  SSM  would 
not  be  violations  under  section  112  if 
the  SSM  plan  were  adequate  and 
followed.  The  conunenters  are 
concerned  that  such  a  deviation  might 
be  considered  a  violation  under  title  V 
and/or  the  EG/NSPS  for  MSW  landfills. 
Response:  To  the  extent  that  a  source 
is  in  compliance  with  the  applicable 


for  a  source  cannot  be  superseded  by  another  later 
appUcation  deadline  unless  the  title  V  program 
itself  changes  (e.g..  a  State  program  under  40  CFR 
part  70  becomes  a  Federal  program  under  40  CFR 
part  71). 

*  A  title  V  application  should  be  submitted  early 
enough  for  the  permitting  authority  to  find  the 
application  either  complete  or  incomplete  before 
the  title  V  application  deadline.  In  the  event  the 
appbcation  is  found  incomplete  by  the  permitting 
authority,  the  source  must  submit  the  information 
needed  to  make  the  application  complete  by  the 
appbcation  deadline  in  order  to  obtain  an 
appUcation  shield.  (An  application  shield  allows  a 
source  to  operate  without  being  in  violation  of  title 
V  prior  to  being  issued  a  final  title  V  permit.)  To 
maintain  an  application  shield,  a  source  must 
submit  information  as  requested  by  the  permitting 
authority  and  by  the  specified  deadline.  See  section 
503(d)  of  the  CAA,  40  CFR  70.5(a)(2),  70.7(b), 
71.5(a)(2).  and  71.7(b). 

^  A  title  V  application  from  a  major  source  must 
address  all  emissions  units  at  the  title  V  source,  not 
just  the  section  111  or  112  emissions  unit.  See  40 
CFR  70.3(c)(1)  and  71.3(c)(1). 


SSM  provisions  of  parts  60  and  63,  the 
source  is  in  compliance  with  its  title  V 
permit  with  respect  to  these  specific 
applicable  requirements.  In  terms  of  the 
EG/NSPS  for  landfills,  deviations,  and, 
therefore,  potential  violations,  will  be 
defined  by  the  applicable  requirements 
(i.e.,  40  CFR  part  60,  subpart  WWW,  an 
EPA  approved  and  effective  State  or 
tribal  plan,  or  the  landfills  Federal 
plan.) 

Furthermore,  in  response  to  this 
comment,  section  63.1970  has  been 
removed  from  the  final  rule  to  eliminate 
any  confusion  regarding  the  use  of  SSM 
plans.  Given  that  the  revisions  to  the 
General  Provisions  for  part  63  (67  FR 
16582,  April  5,  2002)  included  revisions 
to  40  CFR  63.6(e),  a  subsection  which 
addresses  SSM  plans,  and  given  the 
other  language  in  the  General  Provisions 
for  parts  60  and  63,  the  NSPS  for 
landfills,  and  the  landfills  Federal  plan 
relevant  to  this  topic,  EPA  does  not 
believe  a  regulatory  section  regarding 
the  use  of  SSM  plans  is  needed  in  the 
final  rule.  See  40  CFR  60.11(c), 
60.755(e),  63.6(e),  63.6(f)(1).  and     , 
62.14354(b). 

Comment:  Two  conunenters  requested 
a  more  detailed  discussion  of  which 
reporting  requirements  imder  the  final 
rule  would  satisfy  specific  requirements 
imder  the  title  V  program.  The 
conunenters  cited  a  specific  example: 
the  proposed  nde  requires  that  the 
landfill  owner/operator  notify  EPA 
within  2  days  of  a  SSM  event.  The 
conunenters  questioned  whether  this 
requirement  would  satisfy  the  prompt 
reporting  requirements  of  the  title  V 
program. 

Response:  As  many  owners/operators 
of  landfills  subject  to  this  subpart  will 
have  the  requirements  of  the  final  rule 
in  their  title  V  permits,  any  reports 
submitted  for  such  sources  will  need  to 
satisfy  the  reporting  requirements  of  the 
landfills  NESHAP  and  title  V  (e.g.,  type 
of  report,  content  of  report,  and 
frequency  of  submission.)  A  permitting 
authority  is  not,  however,  precluded 
hom  consolidating  required  reports  as 
long  as  all  reporting  requirements  of  the 
landfills  NESHAP  and  title  V  are  met. 

We  would  like  to  emphasize  that 
under  40  CFR  part  70  or  71,  any 
application  form,  report,  compliance 
certification,  or  other  document 
required  by  a  permit  to  be  submitted  to 
a  permitting  authority  must  contain 
certification  by  a  responsible  official 
that  the  statements  and  information  in 
the  document  are  true,  acciuate,  and 
complete.  See  40  CFR  70.5(d),  70.6(c)(1), 
71.5(d),  and  71.6(c)(1).  Thus,  to  the 
extent  reports  submitted  under  the  final 
rule  are  also  required  by  a  title  V  permit 
to  be  submitted,  they  must  meet  the  title 


V  certification  requirement  to  meet  the ' 
reporting  requirements  of  title  V. 

The  conunenters  mentioned  a  specific 
requirement  in  40  CFR  63.10(d)(5)(ii). 
This  provision  states  that  any  time  an 
owner/operator  takes  an  action  during  a 
SSM  event  which  is  not  consistent  with 
the  procediues  specified  in  the  affected 
source's  SSM  plan,  the  owmer/operator 
shall  report  the  actions  taken  for  that 
event  within  2  working  days  after 
commencing  actions  inconsistent  with 
the  plan  followed  by  a  letter  within  7 
working  days  after  Uie  end  of  the  event. 
The  commenters  questioned  whether 
this  requireqient  would  satisfy  the 
prompt  reporting  requirements  of  title 
V. 

In  terms  of  the  prompt  reporting  of 
deviations,  40  CFR  70.6(a)(3)(iii)(B) 
requires  the  permitting  authority  to 
define  prompt  in  relation  to  the  degree 
and  type  of  deviation  likely  to  occur  and 
the  applicable  requirements.  Therefore, 
it  is  the- responsibility  of  the  part  70 
permitting  authority  to  determine  ' 

whether  the  timing  of  reports  under  40 
CFR  63.10(d)(5)(ii)  is  sufficient  to  meet 
the  permitting  authority's  requirements 
for  the  prompt  reporting  of  deviations. 
The  permitting  authority  may  decide  for 
a  particular  source  or  soiuce  category,  or 
as  a  general  matter,  to  impose  more 
stringent  reporting  requirements  (e.g., 
type  of  report,  content  of  report,  and 
frequency  of  submission)  than  those 
specified  in  the  applicable  requirement. 

IV.  Summary  of  the  Energy, 
Environmental,  and  Economic  Impacts 

We  foresee  minimal  economic 
impacts  to  major  soiuces  since  all  of 
these  landfills  are  ciurently  required  to  . 
comply  with  the  EG/NSPS.  For  such 
sources,  the  final  rule  will  only  impose 
a  requirement  to  prepare  a  SSM  plan, 
recordkeeping  and  reporting 
requirements  for  SSM  events,  and 
semiannual  reports  instead  of  annual 
reports.  The  expected  annual  cost  to 
affected  major  soiuce  landfills  is  only 
$1,700  (1998  dollars),  which  represents 
less  than  0.001  percent  of  the  tipping 
fees  collected  by  an  average  sized 
landfill.  For  more  information  on  the 
economic  impacts  of  the  standards,  refer 
to  the  economic  impact  analysis  in  the 
docket. 

We  also  foresee  no  environmental, 
energy,  or  economic  impacts  for 
collection  and  control  of  landfill  gas  to 
area  source  landfills.  As  with  major 
soiuce  landfills,  all  area  source  landfills 
subject  to  the  final  rule  are  already 
required  to  implement  the  EG/NSPS. 
Area  soiuce  landfills  that  are  too  small 
to  trigger  the  EG/NSPS  applicability  are 
not  subject  to  control  under  the 
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standards  and,  therefore,  will  not  incur 
impacts. 

We  expect  a  positive  environmental 
impact  and  negligible  economic  impacts 
from  the  requirements  for  bioreactors. 
One  reason  for  the  small  economic 
impact  is  that  the  final  rule  bioreactor 
provisions  will  require  gas  collection 
and  control  for  only  the  same  landHlls 
that  are  already  required  to  install 
collection  and  control  systems  under 
the  EG/NSPS  and  the  final  rule.  It  will 
not  change  the  number  of  landfills  that 
must  apply  controls. 

In  the  analysis  described  in  the 
supplemental  proposal  (67  FR  36460, 
May  23,  2002),  we  found  that  greater 
emissions  reductions  are  achieved  by 
timely  control  of  bioreactor  landfills. 
The  analysis  also  concludes  that  the 
bioreactor  provisions  will  not  increase 
the  costs  of  control  for  most  landfills 
compared  to  the  previous  EG/NSPS  and 
final  rule  cost  analyses,  and  some 
landfills  with  bioreactors  will 
experience  reduced  control  Costs.  We 
expect  the  niunber  of  bioreactors  to 
increase  over  the  next  few  years  given 
their  potential  environmental  and 
economic  benefits,  and  pending 
regulatory  clarifications.  A  regulation 
proposed  under  40  CFR  258  (67  FR 
39662)  will  provide  approved  States  the 
ability  to  issue  research,  development, 
and  demonstration  permits  to  allow 
liquids  other  than  leachate  to  be 
recirculated  into  bioreactor  landfills. 
Promulgation  of  the  regulation  will  lift 
a  barrier  for  some  landfills  to  become 
bioreactors  and,  therefore,  is  likely  to 
reault  in  an  increase  of  bioreactor 
landfills.  Overall,  the  bioreactor 
provisions  of  the  final  rule  will  have 
minimal  economic  impacts  and  may  in 
fact  have  an  overall  beneficial  economic 
impact.  Additional  information  on  this 
analysis,  including  example  cases 
examined,  HAP  emissions  reductions, 
and  NMOC  emissions  reductions,  are 
contained  in  Docket  No.  A-98-28  and 
in  the  supplemental  proposal  (67  FR 
36460). 

V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  we  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  tlierefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 


adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
envirorunent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  the  final  rule  is  not  a  "significant 
regulatory  action"  because  the  final  rule 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  and 
does  not  impose  any  additional  control 
requirements  above  the  1996  EG/NSPS. 
We  considered  the  1996  EG/NSPS  to  be 
"significant"  because  the  1996  EG/NSPS 
were  expected  to  have  an  annual  effect 
on  the  economy  in  excess  of  $100 
million.  We  submitted  the  1996  EG/ 
NSPS  to  OMB  for  review  (61  FR  9905, 
March  12, 1996).  The  rule  promulgated 
today  is  projected  to  have  no  significant 
impact  above  the  1996  EG/NSPS. 
Consequently,  the  final  rule  was  not 
submitted  to  OMB  for  review  under 
Executive  Order  12866. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10.  1999),  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

The  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  We  have 
concluded  the  final  rule  may  create  a 
mandate  on  a  number  of  city  and  county 
governments,  and  the  Federal 
goverrunent  would  not  provide  the 
funds  necessary  to  pay  the  direct  costs 


incurred  by  the  city  and  county 
governments  in  complying  with  the 
mandate.  However,  it  will  not  impose 
substantial  direct  compliance  costs  on 
State  or  local  governments,  it  will  not 
preempt  State  law.  Thus,  Executive 
Order  13132  does  not  apply  to  the  final 
rule. 

Although  section  6  of  Executive  Order 
13132  does  not  apply  to  the  final  rule, 
EPA  did  consult  with  State  and  local 
governments  in  developing  the  1996 
EG/NSPS.  The  EPA  consulted 
extensively  with  State  and  local 
governments  early  in  the  process  of 
developing  the  proposed  regulations  to 
permit  them  to  have  meaningful  and 
timely  input  into  its  development. 
Because  the  control  requirements  of  the 
final  rule  are  substantially  the  same  as 
those  developed  in  1996,  the  previous 
consultations  still  apply.  In  addition. 
State  and  local  government  agencies 
participated  in  a  conference  call  on  the 
bioreactor  provisions  of  the  final  rule, 
and  provided  comments  on  the 
proposal,  which  we  considered.  For  a 
discussion  of  our  consultations  with 
State  and  local  governments,  the  nature 
of  the  governments'  concerns,  and  our 
position  supporting  the  need  for  the 
specific  control  requirements  included 
in  both  the  EG/NSPS  'and  the  final  rule, 
see  the  preamble  to  the  1996  EG/NSPS 
(60  FR  9918,  March  12,  1996). 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  (65  FR  67249, 
November  9,  2000),  requires  us  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  The  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  Information 
received  from  the  Regions  dining 
development  of  the  Federal  Plan 
showed  no  landfills  on  tribal  land  large 
enough  to  require  control  under  the 
NSPS  or  the  final  rule.  Thus,  Executive 
Order  13175  does  not  apply  to  the  final 
rule. 

D.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
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health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  we  considered. 

We  interpret  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
regulation. 

The  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866  and  because  it  is 
based  on  technology  performance  and 
not  on  health  and  safety  risks. 
Furthermore,  as  no  alternative 
technologies  exist  that  would  provide 
greater  stringency  at  a  reasonable  cost, 
the  results  of  any  children's  health 
analysis  would  have  no  impact  on  the 
stringency  decision. 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  final  rule  is  not  subject  to 
Executive  Order  13211,  (66  FR  28355, 
May  22,  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

F.  Unfunded  Mandates  Reform  Act 
(UMRA)ofl995 

Title  II  of  the  UMRA  of  1995,  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiues  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  us  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  biu-densome 
alternative  that  achieves  the  objectives 
of  the  nde.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  us  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  we  publish 
with  the  final  rule  an  explanation  why 
that  alternative  was  not  adopted. 


Before  we  establish  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  we  must 
have  developed  a  small  government 
agency  plan  under  section  203  of  the 
UMRA.  The  plan  must  provide  for 
notifying  potentially  affected  small 
goveriunents,  enabling  officials  of 
affected  small  goveriunents  to  have 
meaningful  and  timely  input  in  the 
development  of  oiu  regulatory  proposals 
with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

We  have  determined  that  the  final 
rule  does  not  contain  a  Federal  mandate 
that  may  result  in  expenditiues  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  1  year.  The 
average  total  annual  cost  of  the  final 
rule  for  any  year  has  been  estimated  to 
be  less  than  $2.2  million.  Thus,  the  final 
rule  is  not  subject  to  the  requirements 
of  section  202  and  205  of  the  UMRA.  In 
addition,  we  have  determined  that  the 
final  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  goveriunents 
because  the  burden  is  small  and  the 
regulation  does  not  unfairly  apply  to 
small  government.  Therefore,  the  final 
rule  is  not  subject  to  the  requirements 
of  section  203  of  the  UMRA. 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  United  States  Code 
(U.S.C).  601  et  seq. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  vdth 
the  final  rule.  The  EPA  has  also 
determined  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
For  purposes  of  assessing  the  impact  of 
the  final  rule  on  small  entities,  small 
entities  are  defined  as:  (1)  A  small 
business  that  is  primarily  engaged  in  the 
collection  and  disposal  of  refuse  in  a 
landfill  operation  as  defined  by  North 
American  Industrial  Classification 
System  (NAICS)  codes  562212  and 
924110  with  annual  receipts  less  than 
10  miUion  dollars;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 


After  considering  the  economic 
impacts  of  the  final  rule  on  small 
entities,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
nxunber  of  small  entities.  We  have 
determined  that  small  entities  will 
experience  little  impact  since  the  final 
rule  relies  on  the  requirements  specified 
in  40  CFR  part  60,  subparts  Cc  and 
WWW.  Additional  requirements  for  the 
final  rule  are  limited  to  a  slight  increase 
in  the  reporting  frequency  of  some 
reports  and  the  development  of  a  SSM 
plan.  This  increase  in  requirements 
leads  to  an  increase  in  annual  costs  to 
each  affected  landfill  of  $1700  (1998 
dollars),  an  increase  of  less  than  0.001 
percent  of  the  tipping  fees  taken  in  by 
a  landfill  of  average  size  nationally. 
Hence,  the  estimated  impacts  to  small 
communities,  organizations,  and  firms 
fi-om  the  final  rule  should  be 
insignificant.  For  more  information  on 
the  economic  impacts,  refer  to  the 
ecdnomic  analysis  in  the  docket. 

Although  the  final  rule  for  MSW 
landfills  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  we 
nonetheless  have  tried  to  reduce  the 
impact  of  the  final  rule  on  small 
entities.  To  that  end,  we  have  evaluated 
the  operational  practices,  collection 
systems  and  control  systems  required  by 
40  CFR  part  60,  subparts  Cc  and  WWW, 
for  co-control  environmental  benefits. 
Since  the  requirements  in  40  CFR  part 
60,  subparts  Cc  and  WWW,  adequately 
address  the  emissions  of  HAP  while 
controlling  landfill  gas,  we  are  using 
these  same  requirements  with  a  slight 
increase  in  reporting  activity/fi«quency 
for  the  final  rule.  In  addition  to  the 
reduction  effort,  we  performed  a 
number  of  outreach  activities  to  interact 
with  small  entities  diuing  the 
development  of  the  rule.  We  held  formal 
stakeholder  meetings.  In  addition,  we 
presented  rule  related  information  at 
national  conferences  sponsored  by  the 
trade  organizations  for  these  entities, 
and  we  requested  the  establishment  of 
an  electronic  link  between  the 
International  City/County  Management 
Association  website  and  our  rule 
development  website.  Through  the 
efforts  discussed  above,  small  entities 
have  been  engaged  in  the  rulemaking 
effort. 

H.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  final  rule  are  being 
submitted  for  approval  to  OMB  imder 
the  requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
An  Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA, 
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and  a  (ICR  No.  1938.02)  copy  may  be 
obtained  from  Susan- Auby  by  mail  at 
U.S.  EPA,  Office  of  Environmental 
Information,  Collection  Strategies 
Division  (2822T),  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460,  by 
email  at  auby.susan@epa.gov,  or  by 
calHng  (202)  566-1672.  A  copy  may  also 
be  downloaded  off  the  Internet  at  "httpj 
/www.  epa  .gov/icf ' . 

The  information  would  be  used  to 
ensure  that  the  requirements  for  the  rule 
are  implemented  properly  and  are 
complied  with  on  a  continuous  basis. 
Records  and  reports  are  necessary  to 
enable  us  to  identify  MSW  landfills  that 
may  not  be  in  compliance  with  this 
standard.  Based  on  reported 
information,  we  would  decide  which 
landhlls  should  be  inspected  and  what 
records  or  processes  should  be 
inspected.  The  records  that  owners  or 
operators  of  MSW  landfills  maintain 
would  indicate  to  us  whether  personnel 
are  operating  and  maintaining  control 
equipment  properly. 

The  final  rule  is  projected  to  affect 
approximately  1,331  MSW  landhlls  in 
the  first  year.  The  estimated  average 
annual  burden  for  industry  for  the  first 
3  years  after  promulgation  of  this 
NESHAP  would  be  39,360  person-hours 
annually.  There  will  be  $13,128  of 
operation  and  maintenance  costs 
associated  with  monitoring  or 
recordkeeping  diu"ing  the  first  3  years. 
The  estimated  average  annual  burden, 
over  the  first  3  years,  for  the 
implementing  agency  would  be  21,105 
hours  with  a  cost  of  $843,150  (including 
travel  expenses)  per  year. 

Burden  means  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 


/.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  PubUc  Law  104- 
113,  all  Federal  agencies  are  required  to 
use  voluntary  consensus  standards 
(VCS)  in  their  regulatory  and 
procurement  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  material  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  requires 
Federal  agencies  such  as  EPA  to  provide 
Congress,  through  annual  reports  to  the 
OMB.  with  explanations  when  an 
agency  does  not  use  available  and 
applicable  VCS. 

The  final  rule  references  40  CFR  part 
60,  subpart  WWW— Standards  of 
Performance  for  Municipal  Solid  Waste 
Landfills.  Since  there  are  no  new 
standard  requirements  in  the  final  rule, 
and  there  are  no  new  technical  standard 
requirements  resulting  from  specifying 
subpart  WWW  in  the  final  rule,  we  are 
not  adopting  any  VCS  in  the  final  rule. 
Landfills  have  been  using  the  methods 
in  40  CFR  part  60,  subpart  WWW  since 
March  1996  and  are  familiar  with  these 
technical  standards.  In  addition,  no  new 
VCS  have  been  identified,  although 
comments  on  applicable  VCS  Were 
requested  at  the  time  of  proposal.  We 
received  no  comments  on  the  subject. 
Also,  landfills  may  request  approval  to 
use  alternative  testing  or  monitoring 
methods,  as  stated  in  the  final  rule. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
SBREFA,  generally  provides  that  before 
a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  Therefore,  we  will  submit 
a  report  containing  the  final  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  caimot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  The  final  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2),  and,  therefore,  will  be  effective 
January  16,  2003. 


List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  26,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  cited  in  the  preamble, 
title  40,  chapter  I,  part  63  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  6a— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Part  63  is  amended  by  adding  a 
new  subpart  AAAA  to  read  as  follows: 

Subpart  AAAA — National  Emission 
Standards  for  Hazardous  Air 
Poilutants:  Municipal  Solid  Waste 
Landfills 

Sec. 

What  This  Subpart  Covers 

63.1930     Wtiat  is  the  purpose  of  this 

subpart? 
63.1935    Am  I  subject  to  this  subpart? 
63.1940     What  is  the  affected  source  of  this 

subpart? 
63.1945    When  do  I  have  to  comply  with 

this  subpart? 
63.J947     When  do  I  have  to  comply  with 

this  subpart  if  I  own  or  operate  a 

bioreactor? 
63.1950    When  am  I  no  longer  required  to 

comply  with  this  subpart? 
63.1952    When  am  I  no  longer  required  to 

comply  with  the  requirements  of  this 

subpart  if  I  own  or  operate  a  bioreactor? 

Standards 

63.1955     What  requirements  must  I  meet? 

General  and  Continuing  Compliance 
Requirements 

63.1960    How  is  compliance  determined? 
63.1965    What  is  a  deviation? 
63.1975    How  do  I  calculate  the  3-hour 

block  average  used  to  demonstrate 

compliance? 

Notifications,  Reports  and  Records 

63.1980    What  records  and  reports  must  I 
keep  and  submit? 

Other  Requirements  and  Information 

63.1985    Who  enforces  this  subpart? 
63.1990    What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  AAAA  of  Part  63 

Table  1  of  Subpart  AAAA  of  Part  63— 
Applicability  of  NESHAP  General 
Provisions  to  Subpart  AAAA 
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What  This  Subpart  Covers 

§  63.1930    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  for  existing  and  new 
municipal  solid  waste  (MSW)  landfills. 
This  subpart  requires  all  landfills 
described  in  §  63.1935  to  meet  the 
requirements  of  40  CFR  part  60,  subpart 
Cc  or  WWW  and  requires  timely  control 
of  bioreactors.  This  subpart  also  requires 
such  landfills  to  meet  the  startup, 
shutdown,  and  malfunction  (SSM) 
requirements  of  the  general  provisions 
of  this  part  and  provides  that 
compliance  with  the  operating 
conditions  shall  be  demonstrated  by 
parameter  monitoring  results  that  are 
within  the  specified  ranges.  It  also 
includes  additional  reporting 
requirements. 

§  63.1935    Am  I  subject  to  ttiis  subpart? 

You  are  subject  to  this  subpart  if  you 
meet  the  criteria  in  paragraph  (a)  or  (b) 
of  this  section. 

(a)  You  are  subject  to  this  subpart  if 
you  own  or  operate  a  MSW  landfill  that 
has  accepted  waste  since  November  8, 
1987  or  has  additional  capacity  for 
waste  deposition  and  meets  any  one  of 
the  three  criteria  in  paragraphs  (a)(1) 
through  (3)  of  this  section: 

(1)  Your  MSW  landfill  is  a  major 
source  as  defined  in  40  CFR  63.2  of 
subpart  A. 

(2)  Your  MSW  landfill  is  collocated 
with  a  major  source  as  defined  in  40 
CFR  63.2  of  subpart  A. 

(3)  Your  MSW  landfill  is  an  area 
source  landfill  that  has  a  design 
capacity  equal  to  or  greater  than  2.5 
mUlion  megagrams  (Mg)  and  2.5  million 
cubic  meters  (m-*)  and  has  estimated 
imcontroUed  emissions  equal  to  or 
greater  than  50  megagrams  per  year  (Mg/ 
yr)  NMOC  as  calculated  according  to 

§  60.754(a)  of  the  MSW  landfills  new 
source  performance  standards  in  40  CFR 
part  60,  subpart  WWW,  the  Federal 
plan,  or  an  EPA  approved  and  effective 
State  or  tribal  plan  that  applies  to  your 
landfill. 

(b)  You  are  subject  to  this  subpart  if 
you  own  or  operate  a  MSW  landfill  that 
has  accepted  waste  since  November  8, 
1987  or  has  additional  capacity  for 
waste  deposition,  that  includes  a 
bioreactor,  as  defined  in  §  63.1990,  and 
that  meets  any  one  of  the  criteria  in 
paragraphs  (b)(1)  through  (3)  of  this 
section: 

(1)  Your  MSW  landfill  is  a  major 
source  as  defined  in  40  CFR  63.2  of 
subpart  A. 

(2)  Your  MSW  landfill  is  collocated 
with  a  major  soiuce  as  defined  in  40 
CFR  63.2  of  subpart  A. 


(3)  Your  MSW  landfill  is  an  area 
source  landfill  that  has  a  design 
capacity  equal  to  our  greater  than  2.5 
million  Mg  and  2.5  million  m^  and  that 
is  not  permanently  closed  as  of  January 
16,  2003. 

§63.1940    What  is  the  affected  source  of 
this  subpart? 

(a)  An  affected  source  of  this  subpart 
is  a  MSW  landfill,  as  defined  in 

§  63.1990,  that  meets  the  criteria  in 
§  63.1935(a)  or  (b).  The  affected  source 
includes  the  entire  disposal  facility  in  a 
contiguous  geographic  space  where 
household  waste  is  placed  in  or  on  land, 
including  any  portion  of  the  MSW 
landfill  operated  as  a  bioreactor. 

(b)  A  new  affected  source  of  this 
subpart  is  an  affected  source  that 
commenced  construction  or 
reconstruction  after  November  7,  2000. 
An  affected  source  is  reconstructed  if  it 
meets  the  definition  of  reconstruction  in 
40  CFR  63.2  of  subpart  A. 

(c)  An  affected  so\ux:e  of  this  subpart 
is  existing  if  it  is  not  new. 

§  63.1 945    When  do  i  have  to  comply  with 
this  subpart? 

(a)  If  your  landfill  is  a  new  affected 
source,  you  must  comply  with  this 
subpart  by  January  16,  2003  or  at  the 
time  you  begin  operating,  whichever  is 
last. 

(b)  If  your  landfill  is  an  existing 
affected  source,  you  must  comply  with 
this  subpart  by  January  16,  2004. 

(c)  If  your  landfill  is  a  new  affected 
sowce  and  is  a  major  soiuce  or  is 
collocated  with  a  major  source,  you 
must  comply  with  the  requirements  in 
§§  63.1955(b)  and  63.1960  through 
63.1980  by  the  date  your  landfill  is 
required  to  install  a  collection  and 
control  system  by*40  CFR  60.752(b)(2)  of 
subpart  WWW. 

(d)  If  your  landfill  is  an  existing 
affected  soiuce  and  is  a  major  source  or 
is  collocated  with  a  major  source,  you 
must  comply  with  the  requirements  in 
§§  63.1955(6)  and  63.1960  through 
63.1980  By  the  date  your  landfill  is 
required  to  install  a  collection  and 
control  aystem  by  40  CFR  60.752(b)(2)  of 
subpart  WWW,  the  Federal  plan,  or  EPA 
approved  and  effective  State  or  tribal 
plan  that  applies  to  your  landfill  or  by 
January  13,  2004,  whichever  occurs 
later. 

(e)  If  your  landfill  is  a  new  affected 
source  and  is  an  area  source  meeting  the 
criteria  in  §63. 1935(a)(3),  you  must 
comply  with  the  requirements  of 

§§  63.1955(b)  and  63.1960  through 
63.1980  by  the  date  your  landfill  is 
required  to  install  a  collection  and 
control  system  by  40  CFR  60.752(b)(2)  of 
subpart  WWW. 


(f)  If  your  landfill  is  an  existing 
affected  source  and  is  an  area  source 
meeting  the  criteria  in  §  63.1935(a)(3). 
you  must  comply  with  the  requirements 
in  §§  63.1955(b)  and  63.1960  through 
63.1980  by  the  date  your  landfill  is 
required  to  install  a  collection  and 
control  system  by  40  CFR  60.752(b)(2)  of 
subpart  WWW,  the  Federal  plan,  or  EPA 
approved  and  effective  State  or  tribal 
plan  that  applies  to  your  landfill  or  by 
January  16,  2004.  whichever  occurs  . 
later. 

§  63.1947    When  do  I  have  to  comply  with 
this  subpart  if  I  own  or  operate  a 
bioreactor? 

You  must  comply  with  this  subpart  by 
the  dates  specified  in -§  63.1945(a)  or  (b) 
of  this  subpart.  If  you  own  or  operate  a 
bioreactor  located  at  a  landfill  that  is  not 
permanently  closed  as  of  January  16. 
2003  and  has  a  design  capacity  equal  to 
or  greater  than  2.5  million  Mg  and  2.5 
million  m^,  then  you  must  install  and 
operate  a  collection  and  control  system 
that  meets  the  criteria  in  40  CFR 
60.752(b)(2)(v)  of  part  60,  subpart 
WWW,  the  Federal  plan,  or  EPA 
approved  and  effective  State  plan 
according  to  the  schedule  specified  in 
paragraph  (a),  (b),  or  (c)  of  this  section. 

(a)  If  your  bioreactor  is  at  a  new 
affected  source,  then  you  must  meet  the 
requirements  in  paragraphs  (a)(1)  and 
(2)  of  this  section: 

(1)  Install  the  gas  collection  and 
control  system  for  the  bioreactor  before 
initiating  liquids  addition. 

(2)  Begin  operating  the  gas  collection 
and  control  system  within  180  days 
after  initiating  liquids  addition  or 
within  180  days  after  achieving  a 
moisture  content  of  40  percent  by 
weight,  whichever  is  later.  If  you  choose 
to  begin  gas  collection  and  control 
system  operation  180  days  after 
achieving  a  40  percent  moisture  content 
instead  of  180  days  after  liquids 
addition,  use  the  procedures  in 

§  63.1980(g)  and  (h)  to  determine  when 
the  bioreactor  moisture  content  reaches 
40  percent. 

(b)  If  your  bioreactor  is  at  an  existing 
affected  source,  then  you  must  install 
and  begin  operating  the  gas  collection 
and  control  system  for  the  bioreactor  by 
January  17,  2006  or  by  the  date  your 
bioreactor  is  required  to  install  a  gas 
collection  and  control  system  under  40 
CFR  part  60,  subpart  WWW,  the  Federal 
plan,  or  EPA  approved  jmd  effective 
State  plan  or  tribal  plan  that  applies  to 
your  landfill,  whichever  is  earlier. 

(c)  If  yoiu  bioreactor  is  at  an  existing 
affected  source  and  you  do  not  initiate 
liquids  addition  to  your  bioreactor  until 
later  than  January  17,  2006,  then  you 
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must  meet  the  requirements  in 
paragraphs  (c)(1)  and  (2)  of  this  section: 

(1)  Install  the  gas  collection  and 
control  system  for  the  bioreactor  before 
initiating  liquids  addition. 

(2)  Begin  operating  the  gas  collection 
and  control  system  within  180  days 
after  initiating  liquids  addition  or 
within  180  days  after  achieving  a 
moisture  content  of  40  percent  by 
weight,  whichever  is  later.  If  you  choose 
to  begin  gas  collection  and  control 
system  operation  180  days  after 
achieving  a  40  percent  moisture  content 
instead  of  180  days  after  liquids 
addition,  use  the  procedures  in 

§  63.1980(g)  and  (h)  to  determine  when 
the  bioreactor  moisture  content  reaches 
40  percent. 

§63.1950    When  am  I  no  longer  required  to 
comply  with  this  subpart? 

You  are  no  longer  required  to  comply 
with  the  requirements  of  this  subpart 
when  you  are  no  longer  required  to 
apply  controls  as  specified  in  40  CFR 
60.752(b)(2)(v)  of  subpart  WWW,  or  the 
Federal  plan  or  EPA  approved  and 
effective  State  plan  or  tribal  plan  that 
implements  40  CFR  part  60,  subpart  Cc, 
'  whichever  applies  to  your  landfill. 

§63.1952    When  am  I  no  longer  required  to 
comply  with  the  requirements  of  this 
-  subpart  if  I  own  or  operate  a  bioreactor? 

If  you  own  or  operate  a  landfill  that 
includes  a  bioreactor,  you  are  no  longer 
required  to  comply  with  the 
requirements  of  this  subpart  for  the 
bioreactor  provided  you  meet  the 
conditions  of  either  paragraphs  (a)  or 
(b). 

(a)  Your  affected  source  meets  the 
control  system  removal  criteria  in  40 
CFR  60.752(b)(2)(v)  of  part  60,  subpart 
WWW  or  the  bioreactor  meets  the 
criteria  for  a  nonproductive  area  of  the 
landfill  in  40  CFR  60.759(a)(3)(ii)  of  part 
60,  subpart  WWW. 

(b)  The  bioreactor  portion  of  the 
landfill  is  a  closed  landfill  as  defined  in 
40  CFR  60.751,  subpart  WWW,  you  have 
permanently  ceased  adding  liquids  to 
the  bioreactor,  and  you  have  not  added 
liquids  to  the  bioreactor  for  at  least  1 
year.  A  closure  report  for  the  bioreactor 
must  be  submitted  to  the  Administrator 
as  provided  in  40  CFR  60.757(d)  of 
subpart  WWW. 

(c)  Compliance  with  the  bioreactor 
control  removal  provisions  in  this 
section  constitutes  compliance  with  40 
CFR  part  60,  subpart  WWW  or  the 
Federal  plan,  whichever  applies  to  your 
bioreactor. 


Standards 

§  63.1 955    What  requirements  must  t  meet? 

(a)  You  must  fulfill  one  of  the 
requirements  in  paragraph  (a)(1)  or  (2) 
of  this  section,  whichever  is  applicable: 

(1)  Comply  with  the  requirements  of 
40  CFR  part  60,  subpart  WWW. 

(2)  Comply  with  the  requirements  of 
the  Federal  plan  or  EPA  approved  and 
effective  State  plan  or  tribal  plan  that 
implements  40  CFR  part  60,  subpart  Cc. 

(b)  If  you  are  required  by  40  CFJ? 
60.752(b)(2)  of  subpart  WWW,  the 
Federal  plan,  or  an  EPA  approved  and 
effective  State  or  tribal  plan  to  install  a 
collection  and  control  system,  you  must 
comply  with  the  requirements  in 
§§63.1960  through  63.1985  and  with 
the  general  provisions  of  this  part 
specified  in  table  1  of  this  subpart. 

(c)  For  approval  of  collection  and 
control  systems  that  include  any 
alternatives  to  the  operational 
standards,  test  methods,  procediues, 
compliance  measures,  monitoring, 
recordkeeping  or  reporting  provisions, 
you  must  follow  the  procedures  in  40 
CFR  60.752(b)(2).  If  alternatives  have 
aheady  been  approved  under  40  CFR 
part  60  subpart  WWW  or  the  Federal 
plan,  or  EPA  approved  and  effective 
State  or  tribal  plan,  these  alternatives 
can  be  used  to  comply  with  this  subpart, 
except  that  all  affected  sources  must 
comply  with  the  SSM  requirements  in 
Subpart  A  of  this  part  as  specified  in 
Table  1  of  this  subpart  and  all  affected 
sources  must  submit  compliance  reports 
every  6  months  as  specified  in 

§  63.1980(a)  and  (b),  including 
information  on  all  deviations  that 
occurred  during  the  6-month  reporting 
period.  Deviations  for  continuous 
emission  monitors  or  pumerical 
continuous  parameter  monitors  must  be 
determined  using  a  3  hour  monitoring 
block  average. 

(d)  If  you  own  or  operate  a  bioreactor 
that  is  located  at  a  MSW  landfill  that  is 
not  permanently  closed  and  has  a 
design  capacity  equal  to  or  greater  than 
2.5  million  Mg  and  2.5  million  m^.  then 
you  must  meet  the  requirements  of 
paragraph  (a)  and  the  additional 
requirements  in  paragraphs  (d)(1)  and 
(2)  of  this  section. 

(1)  You  must  comply  with  the  general 
provisions  specified  in  Table  1  of  this 
subpart  and  §§  63.1960  through  63.1985 
starting  on  the  date  you  are  required  to 
install  the  gas  collection  and  control 
system. 

(2)  You  must  extend  the  collection 
and  control  system  into  each  new  cell 
or  area  of  the  bioreactor  prior  to 
initiating  liquids  addition  in  that  area, 
instead  of  the  schedule  in  40  CFR 
60.752(b)(2)(ii)(A)(2). 


General  and  Continuing  Compliance 
Requirements 

§  63.1 960    How  is  compliance  determined? 
Compliance  is  determined  in  the  same 
way  it  is  determined  for  40  CFR  part  60, 
subpart  WWW,  including  performance 
testing,  monitoring  of  the  collection 
system,  continuous  parameter 
monitoring,  and  other  credible 
evidence.  In  addition,  continuous 
parameter  monitoring  data,  collected 
under  40  CFR  60.756(b)(1),  (c)(1),  and 
(d)  of  subpart  WWW,  are  used  to 
demonstrate  compliance  with  the 
operating  conditions  for  control 
systems.  If  a  deviation  occurs,  you  have 
failed  to  meet  the  control  device 
operating  conditions  described  in  this 
subpart  and  have  deviated  from  the 
requirements  of  this  subpart.  Finally, 
you  must  develop  and  implement  a 
v»rritten  SSM  plan  according  to  the 
provisions  in  40  CFR  63.6(e)(3).  A  copy 
of  the  SSM  plan  must  be  maintained  on 
site.  Failure  to  write,  implement,  or 
maintain  a  copy  of  the  SSM  plan  is  a 
deviation  from  the  requirements  of  this 
subpart. 

§  63.1 965    What  is  a  deviation? 

A  deviation  is  defined  in  §  63.1990. 
For  the  purposes  of  the  landfill 
monitoring  and  SSM  plan  requirements, 
deviations  include  the  items  in 
paragraphs  (a)  through  (c)  of  this 
section. 

(a)  A  deviation  occurs  when  the 
control  device  operating  parameter 
boundaries  described  in  40  CFR 
60.758(c)(1)  of  subpart  WWW  are 
exceeded. 

(b)  A  deviation  occurs  when  1  hour  or 
more  of  the  hoius  during  the  3-hour 
block  averaging  period  does  not 
constitute  a  valid  hour  of  data.  A  valid 
hoiu-  of  data  must  have  measiued  values 
for  at  least  three  15 -minute  monitoring 
periods  within  the  hour. 

(c)  A  deviation  occius  when  a  SSM 
plan  is  not  developed,  implemented,  or 
maintained  on  site. 

§  63.1 975    How  do  I  calculate  the  3-hour 
block  average  used  to  demonstrate 
compliance? 

Averages  are  calculated  in  the  same 
way  as  they  are  calculated  in  40  CFR 
part  60,  subpart  WWW,  except  that  the 
data  collected  dtuing  the  events  listed 
in  paragraphs  (a),  (b),  (c),  and  (d)  of  this 
section  are  not  to  be  included  in  any 
average  computed  under  this  subpart: 

(a)  Monitoring  system  brefikdowns. 
repairs,  calibration  checks,  and  zero 
(low-level)  and  high-level  adjustments. 

(b)  Startups. 

(c)  Shutdowns. 

(d)  Malfunctions. 
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Notifications,  Records,  and  Reports 

§  63. 1 980    What  records  and  reports  must 
I  kMp  and  submit? 

(a)  Keep  records  and  reports  as 
specified  in  40  CFR  part  60,  subpart 
WWW,  or  in  the  Federal  plan,  EPA 
approved  State  plan  or  tribal  plan  that 
implements  40  CFR  part  60,  subpart  Cc, 
whichever  applies  to  your  landfill,  with 
one  exception:  You  must  submit  the 
annual  report  described  in  40  CFR 
60.757(f)  every  6  months. 

(b)  You  must  also  keep  records  and 
reports  as  specified  in  the  general 
provisions  of  40  CFR  part  60  and  this 
part  as  shown  in  Table  1  of  this  subpart. 
Applicable  records  in  the  general 
provisions  include  items  such  as  SSM 
plans  and  the  SSM  plan  reports. 

(c)  For  bioreactors  at  new  affected 
soiu'ces  you  must  submit  the  initial 
semiannual  compliance  report  and 
performance  test  results  described  in  40 
CFR  60.757(f)  within  180  days  after  the 
date  you  are  required  to  begin  operating 
the  gas  collection  and  control  system  by 
§  63.1947(a)(2)  of  this  subpart. 

(d)  For  bioreactors  at  existing  affected 
sources,  you  must  submit  the  initial 
semiannual  compliance  report  and 
paformance  test  results  described  in  40 
CFR  60.757(f)  within  180  days  after  the 
compliance  date  specified  in 

§  63.1947(b)  of  this  subpart,  unless  you 
have  previously  submitted  a  compliance 
report  for  the  bioreactor  required  by  40 
CFR  part  60,  subpart  WWW,  the  Federal 
plan,  or  an  EPA  approved  and  effective 
State  plan  or  tribal  plan. 

(e)  For  bioreactors  that  are  located  at 
existing  affected  sources,  but  do  not 
initiate  liquids  addition  until  later  than 
the  compliance  date  in  §  63.1947(b)  of 
this  subpart,  you  must  s.ubmit  the-initial 
semiannual  compliance  report  and 
performance  tests  results  described  in 
40  CFR  60.757(f)  within  180  days  after 
the  date  you  are  required  to  begin 
operating  the  gas  collection  and  control 
system  by  §  63.1947(c)  of  this  subpart. 

(0  If  you  must  submit  a  semiannual 
compliance  report  for  a  bioreactor  as 
well  as  a  semiannual  compliance  report 
for  a  conventional  portion  of  the  same 
landfill,  you  may  delay  submittal  of  a 
subsequent  semiannual  compliance 
report  for  the  bioreactor  according  to 
paragraphs  (f)(l}  through  (3)  of  this 
section  so  that  the  reports  may  be 
submitted  on  the  same  schedule. 

(1)  After  submittal  of  your  initial 
semiannual  compliance  report  and 
performance  test  results  for  the 
bioreactor,  you  may  delay  submittal  of 
the  subsequent  semiannual  compliance 
report  for  the  bioreactor  until  the  date 
this  initial  or  subsequent  semiannual 


compliance  report  is  due  for  the 
conventional  portion  of  your  landfill. 

(2)  You  may  delay  submittal  of  your 
subsequent  semiannual  compliance 
report  by  no  more  than  12  months  after 
the  due  date  for  submitting  the  initial 
semiannual  compliance  report  and 
performance  test  results  described  in  40 
CFR  60.757(f)  for  the  bioreactor.  The 
report  shall  cover  the  time  period  since 
the  previous  semiannual  report  for  the 
bioreactor,  which  would  be  a  period  of 
at  least  6  months  and  no  more  than  12 
months. 

(3)  After  the  delayed  semiannual 
report,  all  subsequent  semiannual 
reports  for  the  bioreactor  must  be 
submitted  every  6  months  on  the  same 
date  the  semiannual  report  for  the 
conventional  portion  of  the  landfill  is 
due. 

(g)  If  you  add  any  liquids  other  than 
leachate  in  a  controlled  fashion  to  the 
waste  mass  and  do  not  comply  with  the 
bioreactor  requirements  in  §§  63.1947, 
63.1955(c)  and  63.1980(c)  through  (f)  of 
this  subpart,  you  must  keep  a  record  of 
calculations  showing  that  the  percent 
moisture  by  weight  expected  in  the 
waste  mass  to  which  liquid  is  added  is 
less  than  40  percent.  The  calculation 
must  consider  the  waste  mass,  moisture 
content  of  the  incoming  waste,  mass  of 
water  added  to  the  waste  including 
leachate  recirculation  and  other  liquids 
addition  and  precipitation,  and  the  mass 
of  water  removed  through  leachate  or 
other  water  losses.  Moisture  level 
sampling  or  mass  balances  calculations 
can  be  used.  You  must  document  the 
calculations  and  the  basis  of  any 
assumptions.  Keep  the  record  of  the 
calculations  until  you  cease  liquids 
addition. 

(h)  If  you  calculate  moisture  content 
to  establish  the  date  your  bioreactor  is 
required  to  begin  operating  the 
collection  and  control  system  under 
§  63.1947(a)(2)  or  (c)(2),  keep  a  record  of 
the  calculations  including  the 
information  specified  in  paragraph  (g)  of 
this  section  for  5  years.  Within  90  days 
after  the  bioreactor  achieves  40  percent 
moisture  content,  report  the  results  of . 
the  calculation,  the  date  the  bioreactor 
achieved  40  percent  moisture  content  by 
weight,  and  the  date  you  plan  to  begin 
collection  and  control  system  operation. 

Other  Requirements  and  Information 

§63.1985    Who  enforces  this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  EPA  Administrator  has  delegated 
authority  to  a  State,  local,  or  tribal 
agency,  then  that  agency  as  well  as  the 


U.S.  EPA  has  the  authority  to 
implement  and  enforce  this  subpart. 
Contact  the  applicable  EPA  Regional 
Office  to  find  out  if  this  subpart  is 
delegated  to  a  State,  local,  or  tribal 
agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the  EPA 
Administrator  and  are  not  transferred  to 
the  State,  local,  or  tribal  agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  follows.  Approval  of 
alternatives  to  the  standards  in  '^"i 
§  63.1955.  Where  these  standards 
reference  another  subpart,  the  cited 
provisions  will  be  delegated  according 
to  the  delegation  provisions  of  the 
referenced  subpart. 

§  63.1 990    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  40  CFR 
part  60,  subparts  A,  Cc,  and  WWW;  40 
CFR  part  62,  subpart  GGG,  and  subpart 
A  of  this  part,  and  this  section  that 
follows: 

Bioreactor  means  a  MSW  landfill  or 
portion  of  a  MSW  landfiU  where  any 
liquid  other  than  leachate  (leachate 
includes  landfill  gas  condensate)  is 
added  in  a  controlled  fashion  into  the 
waste  mass  (often  in  combination  with 
recirculating  leachate)  to  reach  a 
minimum  average  moisture  content  of  at 
least  40  percent  by  weight  to  accelerate 
or  enhance  the  anaerobic  (without 
oxygen)  biodegradation  of  tlie  waste.  ' 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  F^ils  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including,  but  not  limited  to,  any 
emissions  limitation  (including  any 
operating  limit)  or  work  practice 
standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating  • 
permit  for  any  affected  source  required 
to  obtain  such  a  permit:  or 

(3)  Fails  to  meet  any  emission 
limitation,  (including  any  operating 
limit),  or  work  practice  standard  in  this 
subpart  during  SSM,  regardless  of 
whether  or  not  such  failure  is  permitted 
by  this  subpart. 

Emissions  limitation  means  any 
emission  limit,  opacity  limit,  operating 
limit,  or  visible  emissions  limit. 
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EPA  approved  State  plan  means  a 
State  plan  that  EPA  has  approved  based 
on  the  requirements  in  40  CFR  part  60, 
subpart  B  to  implement  and  enforce  40 
CFR  part  60,  subpart  Cc.  An  approved 
State  plan  becomes  effective  on  the  date 
specified  in  the  notice  published  in  the 
Federal  Register  announcing  EPA's 
approval. 

Federal  plan  means  the  EPA  plan  to 
implement  40  CFR  part  60,  subpart  Cc 
for  existing  MSW  landfills  located  in 
States  and  Indian  country  where  State 
plans  or  tribal  plans  are  not  currently  in 
effect.  On  the  effective  date  of  an  EPA 
approved  State  or  tribal  plan,  the 
Federal  plan  no  longer  applies.  The 


Federal  plan  is  found  at  40  CFR  part  62, 
subpart  GGG. 

Municipal  solid  waste  landfill  or 
MSW  landfill  means  an  entire  disposal 
facility  in  a  contiguous  geographical 
space  where  household  waste  is  placed 
in  or  on  land.  A  mimicipal  solid  waste 
landfill  may  also  receive  other  types  of 
RCRA  Subtitle  D  wastes  (see  §  257.2  of 
this  chapter)  such- as  commercial  solid 
waste,  nonhazardous  sludge, 
conditionally  exempt  small  quantity 
generator  w,aste,  and  industrial  solid 
waste.  Portions  of  a  municipal  solid 
waste  landfill  may  be  separated  by 
access  roads.  A  municipal  solid  waste 
landfill  may  be  publicly  or  privately 


owned.  A  municipal  solid  waste  landfill 
may  be  a  new  municipal  solid  waste 
landfill,  an  existing  municipal  solid 
waste  landfill,  or  a  lateral  expansion. 

Tribal  plan  means  a  plan  submitted 
by  a  tribal  authority  pursuant  to  40  CFR 
parts  9,  35,  49,  50,  and  81  to  implement 
and  enforce  40  CFR  part  60,  subpart  Cc. 

Work  practice  standard  means  any 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  that  is  promulgated  pvusuant  to 
section  112(h)  of  the  Clean  Air  Act. 

As  stated  in  §§  63.1955  and  63.1980, 
you  must  meet  each  requirement  in  the 
following  table  that  applies  to  you. 


Table  1  of  Subpart  AAAA  of  Part  63.— Applicability  of  NESHAP  General  Provisions  to  Subpart  AAAA 


Part  63  Citation 


63.1(a) 

63.1(b) 

63.1(e) 

63.2  

63.4 : 

63.5(b) 

63.6(e) 

63.6(f) 

■63.10(b)(2)(iHb)(2)(v) 
63.10(d)(5)  


63.12(a) 


63.15 


Description 


Applicability:  general  applicability  of  NESHAP  in  tfiis 
part. 

Applicability  determination  for  stationary  sources. 

Title  V  permitting. 

Definitions. 

Protiibited  activities  and  circumvention 


Requirements  for  existing,  newly  constoicted,  and  re- 

cor>structed  sources. 
Operation    and    maintenance    requirements,    startup, 

shutdown  and  malfunction  plan  provisions. 
Compliance  witfi  nonopacity  emission  standards 


General  recordkeeping  requirements. 

If  actions  taken  during  a  startup,  shutdown  and  mal- 
function plan  are  consistent  with  the  procedures  in 
the  startup,  shutdown  and  malfunction  plan,  this  in- 
formation shall  be  included  in  a  semi-annual  startup, 
shutdown  and  malfunction  plan  report.  Any  time  an 
action  taken  during  a  startup,  shutdown  and  malfunc- 
tion plan  is  not  consistent  with  the  startup,  shutdown 
and  malfunction  plan,  the  source  shall  report  actions 
taken  within  2  worl^ing  days  after  commencing  such 
actions,  followed  by  a  letter  7  days  after  the  event. 

These  provisions  do  not  preclude  the  State  from  adopt- 
ing and  enforcing  any  standard,  limitation,  etc.,  re- 
quiring permits,  or  requiring  emissions  reductions  in 
excess  of  those  specified. 

Availability  of  information  and  confidentiality. 


Explanation 


Affected  sources  are  already  subject  to  the  provisions 
of  paragraphs  (a)(10)-(12)  through  the  same  provi- 
sions under  40  CFR,  part  60  subpart  A. 


Affected  sources  are  already  subject  to  the  provisions 
of  paragraph  (b)  through  the  same  provisions  under 
40  CFR,  part  60  subpart  A. 


Affected  sources  are  already  subject  to  the  provisions 
of  paragraphs  (f)(1)  and  (2)(i)  through  the  same  pro- 
visions under  40  CFR,  part  60  subpart  A. 


IFR  Doc.  03-88  Filed  1-15-03;  8:45  am] 

BtLLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0336;  FRL-7284-8] 

Extension  of  Tolerances  for 
Emergency  Exemptions  (Multiple 
Chemicals) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  regulation  extends  time- 
limited  tolerances  for  the  pesticides 
listed  in  Unit  II.  of  the  SUPPLEMENTARY 
INFORMATION.  These  actions  are  in 
response  to  EPA's  granting  of  emergency 
exemptions  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  these  pesticides.  Section  408(1)(6) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  requires  EPA  to  establish 
a  time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
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pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA. 

DATES:  This  regulation  is  effective 
January  16,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0336, 
must  be  received  by  EPA  on  or  before 
February  18,  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  See 
the  table  in  this  unit  for  the  name  of  a 
specific  contact  person.  The  following 
information  applies  to  all  contact 
persons:  Emergency  Response  Team, 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001;  e-mail  address:  Sec-18- 
Mailbox@epamail.epa.gov. 


Pestkade/CFR  cite 


Sodium  chlorate; 

180.1020 
Zinc  phosphide; 

180.284 


Fenhexamid; 

180.553 
W-(4-fluorophenyl)- 

methylethyl)-2- 

[15- 

(trifluoromethyl)- 

1 ,3,4-thiadiazol- 

2- 

ylloxy]acetamide; 

180.527 


Bifenthrin;  180.442 


Tebufenozide; 

180.482 
Lambda- 

cyhalothrin; 

180.438 
Sulfentrazone; 

180.498 
Spinosad;  180.495 
2.4-D;  180.142 


Mancozeb;180.176 


Contact  person 


Libby  Pem- 

berton 
(703)  308-9364 


Barbara  Madden 
(703)  305-6463 


/^drea  Conrath 
(703)  308-9356 


Andrew  Ertman 
(703)  308-9367 


Dan  Rosenblatt 
(703)  308-9366 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  federal  or  state 
govenunent  agency  involved  in 
administration  of  environmental  quality 


programs.  Potentially  affected  entities 
may  include,  but  are  not  limited  to: 

Federal  or  State  Government  Entity, 
(NAICS  9241),  i.e..  Department  of 
Agriculture,  Enviromnent,  etc. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
fiidustrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this  ' 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0336.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  conunents  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays,  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.acceSs.gpo.gov/nara/cfr/ 
cfrhtinl_00/Title_40/40cfrl  80_00.html,  a 
beta  site  currently  luider  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 


access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

EPA  published  final  rules  in  the 
Federal  Register  for  each  chemical/ 
commodity  hsted.  The  initial  issuance 
of  these  final  rules  aimounced  that  EPA, 
on  its  own  initiative,  under  section  408 
of  the  FFDCA,  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Uw  104- 
170)  was  establishing  time-limited 
tolerances. 

EPA  established  the  tolerances 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  bom  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will  , 
result  from  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18  .  Such 
tolerances  can  be  established  without 
providing  notice  or  time  for  public 
conunent. 

EPA  received  requests  to  extend  the 
use  of  these  chemicals  for  this  year's 
growing  season.  After  having  reviewed 
these  submissions,  EPA  concins  that 
emergency  conditions  exist.  EPA 
assessed  the  potential  risks  presented  by 
residues  for  each  chemical/commodity. 
In  doing  so,  EPA  considered  the  safety 
standard  in  section  408(b)(2)  of  FFDCA, 
and  decided  that  the  necessary  tolerance 
under  section  408(1)(6)  of  FFDCA  would 
be  consistent  with  the  safety  standard 
and  with  FIFRA  section  18. 

The  data  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  final  rule  originally  pubhshed  to 
support  these  uses.  Based  on  that  data 
and  information  considered,  the  Agency 
reaffirms  that  extension  of  these  time- 
limited  tolerances  will  continue  to  meet 
the  requirements  of  section  408(1)(6)  of 
FFDCA.  Therefore,  the  time-limited 
tolerances  are  extended  until  the  date 
listed.  EPA  will  publish  a  dociunent  in 
the  Federal  Register  to  remove  the 
revoked  tolerances  from  the  Code  of 
Federal  Regulations  (CFR).  Although 
these  tolerances  will  expire  and  are 
revoked  on  the  date  listed,  imder 
section  408(1)(5)  of  FFDCA,  residues  of 
the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerance 
remaining  in  or  on  the  commodity  after 
that  date  will  not  be  unlawful,  provided 
the  residue  is  present  as  a  result  of  an 
application  or  use  of  a  pesticide  at  a 
time  and  in  a  manner  that  was  lawful 
under  FIFRA,  the  tolerance  was  in  place 
at  the  time  of  the  application,  and  the 
residue  does  not  exceed  the  level  that 
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was  authorized  by  the  tolerance.  EPA 
will  take  action  to  revoke  these 
tolerances  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

Tolerances  for  the  use  of  the  following 
pesticide  chemicals  on  specific 
commodities  are  being  extended: 

1.  2,4-D.  EPA  has  authorized  under 
FIFRA  section  18  the  use  of  2,4-D  on 
wild  rice  for  control  of  water  plantain  in 
Minnesota.  This  regulation  extends 
time-limited  tolerances  for  residues  of 
the  herbicide  2,4-dichlorophenoxyacetic 
acid  and  its  metabolites  in  or  on  wild 
rice  at  0.1  parts  per  million  (ppm)  for  an 
additional  3-year  period.  This  tolerance 
will  expire  and  is  revoked  on  December 
31,  2005.  A  time-limited  tolerance  was 
originally  published  in  the  Federal 
Register  of  September  5,  1997  (62  FR 
46900)  (FRL-5738-9). 

2.  Bifenthrin.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
bifenthrin  on  citrus  for  control  of 
weevils  in  Texas  and  Florida.  This 
regulation  extends  time-limited 
tolerances  for  residues  of  the  insecticide 
bifenthrin  in  or  on  citrus,  dried  pulp 
and  citrus,  oil  at  0.3  parts  per  million 
(ppm)  for  an  additional  2-year  period. 
This  tolerance  will  expire  and  is 
revoked  on  December  31,  2004.  A  time- 
limited  tolerance  was  originally 
published  in  the  Federal  Register  of 
December  16,  1998  (63  FR  69200)  (FRL- 
6048-1). 

3.  N-(4-fluomphenyl)-N-(l- 
inethylethyl)-2-[[5-(trifluoroinethyl)- 
l,3,4-thiadiazoI-2-yIJoxy]acetamide. 
EPA  has  authorized  under  FIFRA 
section  18  the  use  of  N-{4-fluorophenyl)- 
N-(l-methylethyl)-2-([5- 
(trifluoromethyl)-l,3,4-thiadiazol-2- 
yl]oxy]acetamide  on  wheat  and  triticale 
for  control  of  ryegrass  in  Idaho,  Oregon, 
and  Washington.  This  regulation 
extends  a  time-limited  tolerance  for 
combined  residues  of  the  herbicide  N- 
(4-fluorophenyl)-N-(  1  -methylethyl)-2- 
[l5-(trifluoromethyl)-l,3,4-thiadiazol-2- 
ylloxylacetamide  and  its  metabolites 
containing  the  4-fluoro-N-methylethyl 
benzenamine  moiety  in  or  on  wheat 
grain  at  1  ppm,  wheat  forage  at  10  ppm, 
wheat  hay  at  2  ppm,  wheat  straw  at  0.5 
ppm,  meat  and  fat  of  cattle,  goats, 
horses,  hogs,  and  sheep  at  0.05  ppm, 
meat  byproducts  (other  than  kidney)  of 
cattle,  goats,  horses,  hogs,  and  sheep  at 
0.10  ppm  and  kidney  of  cattle,  goats, 
horses,  hogs,  and  sheep  at  0.50  ppm  for 
an  additional  1-year,  1 1  months.  These 
tolerances  will  expire  and  are  revoked 
on  June  30,  2005.  Time-limited 
tolerances  were  originally  published  in 
the  Federal  Register  of  August  6,  1999 
(64  FR  42839)  (FRL-6091-9). 


4.  Fenhexamid.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
fenhexamid  on  pears  for  control  of  gray 
mold  in  California.  This  regulation 
extends  a  time-limited  tolerance  for 
residues  of  the  fungicide  fenhexamid, 
(N-2,3-dichloro-4-hydroxyphenyl)-l- 
methyl  cyclohexanecarboxamide  in  or 
on  pears  at  15  ppm  for  an  additional  2- 
year  period.  This  tolerance  will  expire 
and  is  revoked  on  December  31,  2004. 
A  time-limited  tolerance  was  originally 
published  in  the  Federal  Register  of 
November  21,  2000  (65  FR  69876)  (FRL- 
6752-4) 

EPA  has  received  objections  to 
tolerances  it  established  for  2,4-D,  and 
fenhexamid  on  different  food 
commodities.  The  objections  were  filed 
by  the  Natural  Resources  Defense 
Council  (NRDC)  and  raised  several 
issues  regarding  aggregate  exposure 
estimates  and  the  additional  safety 
factor  for  the  protection  of  infants  and 
children.  Although  these  objections 
concern  separate  rulemaking 
proceedings  under  the  FFDCA,  EPA  has 
considered  whether  it  is  appropriate  to 
extend  the  emergency  exemption 
tolerances  for  2,4-D,  and  fenhexamid 
while  the  objections  are  still  pending. 
Factors  taken  into  account  oy  EPA 
included  how  close  the  Agency  is  to 
concluding  the  proceedings  on  the 
objections,  the  nature  of  the  current 
action,  whether  NRDC's  objections 
raised  frivolous  issues,  and  extent  to 
which  the  issues  raised  by  NRDC  had 
already  been  considered  by  EPA. 
Although  NRDC's  objections  are  not 
frivolous,  the  other  factors  all  support 
extending  these  tolerances  at  this  time. 
First  the  objections  proceeding  is 
unlikely  to  conclude  prior  to  when 
action  is  necessary  on  this  petition. 
NRDC's  objections  raise  complex  legal, 
scientific,  policy,  and  factual  matters 
and  EPA  initiated  a  60-day  public 
comment  period  on  them  in  the  Federal 
Register  of  June  19,  2002  (67  FR  41628) 
(FRL-7167-7).  That  comment  period 
was  extended  until  October  16,  2002 
(September  17,  2002,  67  FR  58536) 
(FRL-7275-3),  and  EPA  is  now 
examining  the  extensive  conunents 
received.  Second  the  nature  of  the 
current  actions  are  extremely  time- 
sensitive  as  they  address  emergency 
situations.  Third  the  issues  raised  by 
NRDC  are  not  new  matters  but  questions 
that  have  been  the  subject  of 
considerable  study  by  EPA  and 
comment  by  stakeholders.  Accordingly, 
EPA  is  proceeding  with  extending  the 
tolerances  for  2,4-D,  and  fenhexamid. 

5.  Lambda-Cyhalotbrin.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  lambda-cyhalothrin  on  barley  for 
control  of  the  Russian  wheat  aphid  and 


cutworms  in  Idaho,  Colrado,  Wyoming, 
and  Montana.  This  regulation  extends  a 
time-limited  tolerance  for  combined 
residues  of  the  pyrethroid  lambda- 
cyhalothrin,  1:1  mixture  of  (S)-a-cyano- 
3-phenoxybenzyl-(Z)-(lR.3R)-3-(2- 
chloro-3,3,3-trifluoroprop-l-enyl)-2,2- 
dimethylcyclopropanecarboxylate  and 
(R)-a-cyano-3-phenoxybenzyl-(Z)- 
(lS,3S)-3-(2-chloro-3,3,3-trifluoroprop- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate  and 
its  epimer  expressed  as  epimer  of 
lambda-cyhalothrin,  a  1:1  mixture  of 
{S)-a-cyano-3-phenoxybenzyl-(Z)- 
(lS,3S)-3-(2-chloro-3,3,3-trifluoroprop- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate  and 
(R)-a-cyano-3-phenoxybenzyl-(Z)- 
(lR,3R)-3-(2-chloro-3,3,3-trifluoroprop- 
l-enyl)-2.2- 

dimethylcyclopropanecarboxylate  in  or 
on  barley  grain  at  0.05  ppm,  barley  bran 
at  0.2  ppm,  and  barley  hay  and  straw  at 
2.0  ppm  for  an  additional  3-year  period. 
These  tolerances  will  expire  and  are 
revoked  on  December  31,  2005.  Time- 
limited  tolerances  were  originally 
published  in  the  Federal  Register  of 
October  29,  1997  (62  FR  56095)  (FRL- 
5745-5) 

6.  Mancozeb.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
mancozeb  on  ginseng  for  control  of  stem 
and  leaf  blight  in  Wisconsin.  This 
regulation  extends  a  time-limited 
tolerance  for  combined  residues  of  the 
fungicide  mancozeb,  calculated  as  zinc 
ethylenebisdithiocarbamate,  and  its 
metabolite  ethylenethiourea  (ETU)  in  or 
on  ginseng  at  2.0  ppm  for  an  additional 
2-year  period.  This  tolerance  will 
expire  and  is  revoked  on  December  31, 
2004.  A  time-limited  tolerance  was 
originally  published  in  the  Federal 
Register  of  October  9,  1998  (63  FR 
54362)  (FRL-6029-5) 

7.  Sodium  chlorate.  The  state  of 
Arkansas  availed  itself  of  the  authority 
to  declare  the  existence  of  a  crisis 
situation,  thereby  authorizing  use  under 
FIFRA  section  18  of  sodium  chlorate  on 
wheat  as  a  defoliant  or  desiccant  to  aid 
in  the  harvest  of  wheat.  This  regulation 
extends  a  time-limited  exemption  from 
the  requirement  of  a  tolerance  for 
residues  of  the  defoliant/desiccant 
sodium  chlorate  in  or  on  wheat  for  an 
additional  2-year  period.  This 
exemption  from  the  requirement  of  a 
tolerance  will  expire  and  is  revoked  on 
December  31,  2004.  A  time-limited 
exemption  from  the  requirement  of  a 
tolerance  was  originally  published  in 
the  Federal  Register  of  December  3, 
1997  (62  FR  63858)  (FRL-5754-1) 

8.  Spinosad.  EPA  is  authorizing  under 
FIFRA  section  18  the  use  of  spinosad  on 
all  agricultural  commodities  when 
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applied  in  connection  with  quarantine 
eradication  programs  directed  by  state 
agricultural  officials  for  control  of 
quarantined  fruit  fly  species,  such  as  the 
Mediterranean  fruit  fly  in  California. 
This  regulation  extends  a  time-limited 
tolerance  for  residues  of  the  insecticide 
spinosad,  Factor  A  is  2-[(6-deoxy-2,3,4- 
tri-0-methyl-o-L-mannopyranosyl)oxy]- 
13-[[5-(dimethlamino)-tetrahydro-6- 
methyl-2H-pyran-2-yl]oxy]9-ethyl- 
2,3,3a,5a,6,9,10,ll, 12,13,14,16a, 
6b.tetradecahydro-l  4-methyl- 1  H-as- 
Indaceno[3,2dloxacyclododecin-7,15- 
dione.  Factor  D  is  2-[6-deoxy-2,3,4-tri-0- 
methyl-o-L-mannopyranosyl)oxyll3-[[5- 
(dimethylamino)-tetrahydri-6-methyl- 
2H-pyran-2-yl]oxyl-9-ethyl- 
2,3,3a,5a,5b,6,9,10,ll, 12,13, 14,16a,16b- 
tetradecahy  dro-4 , 1 4  .dimethyl- 1  H-as- 
Indaceno[3,2d]oxacyclododecin-7,15- 
dione,  in  or  on  all  agricultural 
commodities  where  a  separate  higher 
tolerance  is  not  already  established  at 
0.02  ppm  for  an  additional  4-year 
period.  This  tolerance  will  expire  and  is 
revoked  on  December  31,  2006.  A  time- 
limited  tolerance  was  originally 
published  in  the  Federal  Register  of 
July  21,  1999  (62  FR  39053]  (FRL-6086- 
7)\] 

4.  Spinosad.  EPA  has  authorized 
imder  FIFRA  section  18  the  use  of 
spinosad  on  alfalfa  for  control  of 
armyworms  in  Texas  and  New  Mexico 
and  pastureland  and  rangeland  for 
control  of  armyworms  in  Arkansas, 
Mississippi,  Texas,  Tennessee  and 
Georgia.  This  regulation  extends  time- 
limited  tolerances  for  combined 
residues  of  the  herbicide  spinosad, 
Factor  A  is  2-l(6-deoxy-2,3,4-tri-0- 
methyl-o-L-mannopyranosyl)oxy]-13- 
l[5-(dimethlamino)-  tetrahydro-6- 
methyl-2H-pyran-2-ylloxy]9-ethyl- 
2,3,3a,5a,6,9.10,ll,12,13,14,16a, 
6b,tetradecahydro-l  4-methyl- 1  H-as- 
Indaceno[3,2dloxacyclododecin-7,15- 
dione.  Factor  D  is  2-[6-deoxy-2,3,4-tri-0- 
mathyl-o-L-mannopyranosyl)oxy]l3-[[5- 
(dimethylamino)-tetrahydri-6-methyl- 
2H-pyran-2-ylloxy]-9-ethyl- 
2,3,3a,5a,5b,6,9,10,ll,12.13,14.16a,16b- 
tetradecahydro-4 ,14  ,dimethyl-l  H-as- 
Indaceno[3,2d]oxacyclododecin-7,15- 
dione  in  or  on  alfalfa  forage  at  4.0  ppm; 
alfalfa  hay  at  4.0  ppm;  cattle  fat  at  15.0 
ppm;  cattle,  meat  bjrproducts  at  3.50 
ppm;  cattle  meat  at  0.60  ppm;  egg  at 
0..030  ppm;  goat  fat  at  15.0  ppm;  goat 
meat  byproducts  at  3.50  ppm;  goat  meat 
at  0.60  ppm;  grass  forage  at  7.0  ppm; 
grass  hay  at  7.0  ppm;  hog  fat  at  15.0 
ppm;  hog  meat  byproducts  at  3.50  ppm; 
hog  meat  at  0.60  ppm;  horse  fat  at  15.0 
ppm;  horse  meat  byproducts  at  3.50 
ppm;  horse,  meat  at  0.60  ppm;  sheep  fat 
at  15.0  ppm;  sheep  meat  byproducts  at 


3.50  ppm;  and  sheep  meat  at  0.60  ppm 
for  an  additional  3-year  period.  These 
tolerances  will  expire  and  are  revoked 
on  December  31.  2005.  A  time-limited 
tolerance  was  originally  published  for 
sunflowers  in  the  Federal  Register  of 
January  9,  2001  (66  FR  1592)  (FRL- 
6760-2). 

10.  Sulfentrazone.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  sulfentrazone  on  horseradish  for 
control  of  weeds  in  Wisconsin, 
Miimesota,  and  Illinois;  sugarcane  for 
control  of  weeds  in  Louisiana;  and 
simflowers  for  control  of  weeds  in 
Montana,  North  Dakota,  Minnesota, 
Wyoming,  Texas,  Nebraska,  Oklahoma. 
Missouri,  South  Dakota,  Kansas,  and 
Colorado.  This  regulation  extends  a 
time-limited  tolerance  for  combined 
residues  of  the  herbicide  sulfentrazone, 
N-[2,4-dichloro-5-[4-(difluoromethyl)- 
4,5-dihydro-3-methyl-5-oxo-lH-1.2.4- 
triazol-1- 

yljphenyllmethanesulfonamide,  and  its 
metabolites  3-hydroxymethyl 
sulfentrazone  (HMS)  and  3-desmethyl 
sulfentrazone  (DMS)  in  or  on 
horseradish,  roots  at  0.1  ppm,  sugarcane 
at  0.05  ppm,  and  sunflower  at  0.1  ppm 
for  an  additional  3-year  period.  These 
tolerances  will  expire  and  are  revoked 
on  December  31,  2005.  A  time-limited 
tolerance  was  originally  published  for 
simflowers  in  the  Federsil  Register  of 
September  21. 1999  (64  FR  51060) 
(FRL-6097-8).  Time-limited  tolerances 
were  originally  published  for 
horseradish  and  sugarcane  in  the 
Federal  Register  of  November  9,  2000 
(65  FR  67272)  (FRL-6751-7). 

11.  Tebufenozide.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
tebufenozide  on  sweet  potatoes  for 
control  of  armyworms  in  Mississippi, 
Louisiana,  and  North  Carolina.  This 
regulation  extends  a  time-limited 
tolerance  for  residues  of  the  insecticide 
tebufenozide,  benzoic  acid,  3,5- 
dimethyl-l-(l,l-dimethylethyl)-2-(4- 
ethylbenzoyDhydrazide  in  6r  on  sweet 
potatoes  at  0.25  ppm  for  an  additional 
3-year  period.  This  tolerance  will 
expire  and  is  revoked  on  December  31, 
2005.  A  time-limited  tolerance  was 
originally  published  in  the  Federal 
Register  of  December  18,  1998  (63  FR 
70030)  (FRL-6049-4) 

12.  Zinc  phosphide.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  zinc  phosphide  on  timothy, 
alfalfa,  and  clover  for  control  of  vole 
complex  in  Washington.  This  regulation 
extends  time-limited  tolerances  for 
residues  of  the  rodenticide  zinc 
phosphide  in  or  on  alfalfa  (forage  and 
hay);  clover  (forage  and  hay);  and 
timothy  (forage,  hay  and  seed)  at  1;  0.1; 
and  0.1  ppm,  respectively,  for  an 


additional  3-year  period.  These 
tolerances  will  expire  and  are  revoked, 
on  December  31,  2005.  Time-limited 
tolerances  were  originally  published  in 
the  Federal  Register  of  August  25,  1998 
(63  FR  45176)  (PRL-6021-6)  and 
February  23,  2000  (65  FR  8872)  (FRl^ 
6489-8). 

III.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  the  FFDCA,  as  was 
provided  in  the  old  sections  406  and   ' 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
bPP-2002-0336  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  18,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  or  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
coimection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
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public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04.  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  III. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ED  number 
OPP-2002-0336,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 


I.B.I.  You  may  also  send  an  electronic 
copy  of  yoiu  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

rV.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time- 
limited  tolerances  under  section  408  of 
the  FFDCA.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735.  October  4, 1993).  Because  this 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  rule  is  not 
subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 


technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  under  section  408(1)(6)  of 
the  FFDCA  in  response  to  an  exemption 
under  FIFRA  section  18,  such  as  the 
tolerances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled  ' 
Federalism  (64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantieil  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
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Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  df  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  24,  2002. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PARTI  80— [AMENDED] 

I  |l.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 

371. 

§180.142    [Amended] 

2.  In  §  180.142,  in  the  table  to 
paragraph  (b),  the  entry  for  wild  rice  is 
amended  by  revising  the  expiration  date 
to  read  "12/31/05." 

§180.176    [Amended] 

3.  In  §  180.176.  in  the  table  to 
paragraph  (b),  the  entry  for  ginseng  is 
amended  by  revising  the  expiration  date 
to  read  "12/31/04." 

§180.284    [Amended] 

4.  In  §  180.284,  in  the  table  to 
paragraph  (b),  the  entries  for  alfalfa, 
forage;  alfalfa,  hay;  clover,  forage, 


clover,  hay;  timothy,  forage;  timothy, 
hay;  emd  timothy,  seed  are  amended  by 
revising  the  expiration  dates  to  read 
"12/31/05." 

§180.438    [Amended] 

5.  In  §  180.438,  in  the  table  to 
paragraph  (b),the  entries  for  barley, 
bran;  barley,  grain;  barley,  hay;  and 
barley,  straw  are  amended  by  revising 
the  expiration  dates  to  read  "12/31/05." 

§180.442    [Amended] 

6.  In  §  180.442.  in  the  table  to 
paragraph  (b).  the  entries  for  citrus, 
dried  pulp;  and  citrus,  oil  are  amended 
by  revising  the  expiration  dates  to  read 
"12/31/04." 

§180.482    [Amended] 

7.  hi  §  180.482,  in  the  table  to 
paragraph  (b),  the  entry  for  sweet  potato, 
roots  is  amended  by  revising  the 
expiration  date  to  read  "12/31/05." 

§180.495    [Amended] 

8.  hi  §  180.495,  in  the  table  to 
paragraph  (b),  the  entries  for  alfalfa, 
forage;  alfalfa,  hay;  cattle,  fat;  cattle, 
meat  byproducts;  cattle,  meat;  egg;  goat, 
fat;  goat,  meat  byproducts;  goat,  meat; 
grass,  forage;  grass,  hay;  hog,  fat;  hog. 
meat  byproducts;  hog,  meat;  horse,  fat; 
horse,  meat  byproducts;  horse,  meat; 
peanut,  hay;  poultry,  fat;  sheep,  fat; 
sheep,  meat  byproducts;  and  sheep, 
meat  are  amended  by  revising  the 
expiration  date  to  read  "12/31/05"  and 
the  entry  for  "all  commodities  in 
coimection  with  quarantine  eradication 
programs  against  exotic,  non- 
indigenous,  fruit  fly  species,  where  a 
separate  higher  tolerance  is  not  already 
established"  is  amended  by  revising  the 
expiration  date  to  read  "12/31/06." 

§180.498    [Amended] 

9.  In  §  180.498,  in  the  table  to 
paragraph  (b),  the  entries  for 
horseradish,  roots;  sugarcane;  and 
sunflower  are  amended  by  revising  the 
expiration  date  to  read  "12/31/05." 

§180.527    [Amended] 

10.  In  §  180.527,  in  the  table  to 
paragraph  (b),  the  entries  for  cattle,  fat; 
cattle.  Iddney;  cattle,  meat;  cattle,  meat 
byproducts;  goat,  fat;  goat,  kidney;  goat, 
meat;  goat,  meat  byproducts;  hog,  fat; 
hog,  kidney;  hog.  meat;  hog,  meat 
byproducts;  horse,  fat;  horse,  kidney; 
horse,  meat:  horse,  meat  byproducts; 
sheep,  fat;  sheep,  kidnev;  sheep,  meat; 
sheep,  meat  byproducts;  wheat,  forage; 
wheat,  grain;  wheat,  hay;  and  wheat, 
straw  are  amended  by  revising  the 
expiration  date  to  read  "6/30/05." 


§180.553    [Amended] 

12.  In  §  180.553,  in  the  table  to 
paragraph  (b),  the  entry  for  pear  is 
amended  by  revising  the  expiration  date 
to  read  "12/31/04." 

§180.1020    [Amended] 

13.  In  §  180.1020,  in  the  table  to 
paragraph  (b),  the  entry  for  wheat  is 
amended  by  revising  the  expiration  date 
to  read  "12/31/04." 

[FR  Doc.  03-969  Filed  1-15-03;  8:45  a.m.l 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7438-8] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  notice  of  deletion  of 

the  ATSF  Clovis,  Superfund  Site  from 

the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  6  is  publishing  a 
direct  final  notice  of  deletion  of  the 
ATSF  Clovis,  Superfund  Site  (Site), 
located  in  Clovis,  New  Mexico,  from  the 
National  Priorities  List  (NPL).  The  NPL. 
promulgated  piu-suant  to  section  105  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  LiabiUty 
Act  (CERCLA)  of  1980,  as  amended,  is 
appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  This  direct  final  deletion  is  being 
published  by  EPA  with  the  concurrence 
of  the  State  of  New  Mexico,  through  the 
New  Mexico  Environment  Department 
because  EPA  has  determined  that  all 
appropriate  response  actions  under 
CERCLA  have  been  completed  and. 
therefore,  further  remedial  action 
pursuant  to  CERCLA  is  not  appropriate. 
DATES:  This  direct  final  notice  of 
deletion  will  be  effective  March  17. 
2003  unless  EPA  receives  significant 
adverse  or  critical  comments  by 
February  18,  2003.  If  adverse  comments 
are  received.  EPA  will  publish  timely 
withdrawal  of  the  direct  final  deletion 
in  the  Federal  Register  informing  the 
pubic  that  the  deletion  will  not  take 
effect. 

ADDRESSES:  Comments  should  be 
addressed  to:  Beverly  Negri,  Community 
Involvement  Coordinator,  U.S.  EPA 
Region  6  (6SF-P0).  1445  Ross  Avenue, 
Dallas,  TX,  75202-2733,  (214)  665-8157 
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or  1-800-533-3508 
[hegri.  beverly@epa.gov) . 

Information  Repositories: 
Comprehensive  information  about  the 
Site  is  available  for  viewing  and  copying 
at  the  Site  information  repositories 
located  at:  U.S.  EPA  Region  6  Library, 
12th  Floor,  1445  Ross  Avenue,  Suite 
12D13,  Dallas,  Texas.  75202-2733,  (214) 
665-6427,  Monday  Uirough  Friday,  7:30 
a.m.  to  4:30  p.m;  New  Mexico 
Environment  Department,  Harold 
Runnels  Building,  1190  St.  Francis 
Drive,  Santa  Fe,  New  Mexico,  87502, 
Monday  through  Friday,  8  a.m.  to  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Oral 
comments  will  also  be  received  through 
this  date  and  should  be  directed  to:  Ms. 
Petra  Sanchez,  Remedial  Project 
Manager,  (6SF-LT),  sanchez.petra 
©epa.gov,  U.S.  EPA  Region  6,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
(214)  665-6686  or  1-800-533-3508. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 
HI.  Deletion  Procedures 

IV.  Basis  for  Site  Deletion 

V.  Deletion  Action 

I.  Introduction 

EPA  Region  6  is  publishing  this  direct 
final  notice  of  deletion  of  the  ATSF 
Clovis,  Superfund  Site  from  the  NPL. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  the  §  300.425(e)(3) 
of  the  NCP,  sites  deleted  from  the  NPL 
remain  eligible  for  remedial  actions  if 
conditions  at  a  deleted  site  warrant  such 
action. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  March  17,  2003  unless 
EPA  receives  adverse  comments  by 
February  18,  2003  on  this  document.  If 
adverse  comments  are  received  within 
the  30-day  public  comment  period  on 
this  document,  EPA  will  publish  a 
timely  withdrawal  of  this  direct  final 
deletion  before  the  effective  date  of  the 
deletion  and  the  deletion  will  not  take 
effect.  EPA  will,  as  appropriate,  prepare 
a  response  to  conunents  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportunity  to 
comment. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section.  Ill  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 


IV  discusses  the  ATSF  Clovis, 
Superfund  Site  and  demonstrates  how  it 
meets  the  deletion  criteria.  Section  V 
discusses  EPA's  action  to  delete  the  Site 
from  the  NPL  unless  adverse  comments 
are  received  during  the  public  comment 
period. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  a 
determination  to  delete  a  Site  from  the 
NPL,  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

i.  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required; 

ii.  all  appropriate  Fund-financed 
(Hazardous  Substance  Superfund 
Response  Trust  Fund)  response  under 
CERCLA  has  been  implemented,  and  no 
fiulher  response  action  by  responsible 
parties  is  appropriate;  or 

iii.  the  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  the  taking 
of  remedial  measiues  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  deleted 
site  above  levels  that  allow  for 
unlimited  use  and  imrestricted 
exposure,  CERCLA  section  121(c),  42 
U.S.C.  9621(c)  requires  that  a 
subsequent  review  of  the  site  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  deleted  site  to  ensure  that  the  action 
remains  protective  of  public  health  and 
the  envirorunent.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NPL,  the  deleted  site  may  be 
restored  to  the  NPL  without  application 
of  the  hazard  ranking  system. 

III.  Deletion  Procedures 

The  following  procediues  apply  to 
deletion  of  the  Site: 

(1)  The  EPA  consulted  with  the  State 
of  New  Mexico  on  the  deletion  of  the 
Site  from  the  NPL  prior  to  developing 
this  direct  final  notice  of  deletion. 

(2)  The  State  of  New  Mexico 
concurred  with  deletion  of  the  Site  from 
the  NPL. 

(3)  Concurrently  with  the  publication 
of  this  direct  final  notice  of  deletion,  a 
notice  of  the  availability  of  the  parallel 
notice  of  intent  to  delete  published 
today  in  the  "Proposed  Rules"  section 
of  the  Federal  Register  is  being 
published  in  a  major  local  newspaper  of 


general  circulation  at  or  near  the  Site 
and  is  being  distributed  to  appropriate 
federal,  state,  and  local  goverrunent 
officials  and  other  interested  parties;  the 
newspaper  notice  announces  the  30-day 
public  comment  period  concerning  the 
notice  of  intent  to  delete  the  Site  from 
the  NPL. 

(4)  The  EPA  placed  copies  of 
documents  supporting  the  deletion  in 
the  Site  information  repositories 
identified  above. 

(5)  If  adverse  comments  are  received 
within  the  30-day  public  comment 
period  on  this  document,  EPA  will 
publish  a  timely  notice  of  withdrawal  of 
this  direct  final  notice  of  deletion  before 
its  effective  date  and  will  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  afready  received. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  from  the  NPL  does  not  preclude 
eligibility  for  future  response  actions, 
should  future  conditions  warrant  such 
actions. 

IV.  Basis  for  Site  Deletion 

The  following  information  provides 
EPA's  rationale  for  deleting  the  Site 
from  the  NPL: 

Site  Location 

The  ATSF  Clovis  Superfimd  Site  is 
locally  known  as  the  Santa  Fe  Lake.  The 
affected  site  is  a  natiu-al  playa  lake 
opiginally  owned  by  Atchison,  Topeka 
and  Santa  Fe  Railway  Company 
(AT&SF).  As  a  result  of  a  merger, 
Burlington  Northern  Santa  Fe  Railway 
Company  (BNSF)  now  owns  and 
operates  the  site  and  is  the  potentially 
responsible  party  (PRP).  The  ATSF 
Clovis  site  is  approximately  140  acres  in 
size  and  is  located  approximately  one 
mile  south  of  the  BNSF  railyard  in 
Clovis,  Ciury  County,  New  Mexico. 

Site  History 

The  playa  lake  is  approximately  40 
acres  in  size  and  is  located  near  the 
center  of  the  site.  Surrounding  land  use 
is  primarily  agricultural  in  nature,  with 
a  small  residential  area  located  to  the 
east  of  the  site.  Over  the  years,  storm 
water  run-off  and  wastewater  discharge 
from  the  railyard  was  directed  to  the 
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lake.  Wastewater  generating  sources  at 
the  railyard  have  included  hopper  car 
washing  operations,  boiler  blow  downs, 
sanitary  sewers,  and  the  oil/ water 
separators  at  the  diesel  hieling  racks. 
Although  the  railyard  was  constructed 
in  the  early  1900's,  the  majority  of  the 
discharge  to  the  lake  occurred  between 
1962  and  1982.  Investigations  of  the 
lake  water  and  underlying  sediments 
were  performed  from  1979  to  1982  by 
EPA  and  AT&SF.  In  November  1981,  the 
site  was  proposed  for  the  National 
Priorities  List  (NPL).  In  September  1983, 
the  site  was  Usted  on  the  NPL  as  "ATSF 
(Clovis)"  with  a  Hazard  Ranking  System 
score  of  33.62. 

Remedial  Investigation  and  Feasibility 
Study  (RI/FS) 

A  Remedial  Investigation  (RI)  of  the 
site  was  conducted  in  1987  and  1988 
and  included  analyses  of  soil,  sediment. 


lake  water  and  ground  water  samples. 
Four  wells  were  installed  surrounding 
the  lake  for  monitoring  the  ground  water 
in  the  immediate  vicinity  of  the  lake. 
Additional  samples  were  collected  from 
water  supply  wells  in  the  area  for 
statistical  comparison  to  the  sample 
collected  from  the  on-site  wells. 

Soil,  sediment,  lake  water,  and 
groimd  water  samples  were  analyzed  for 
the  parameters  listed  in  the 
Administrative  Order  on  Consent 
(Consent  Order)  issued  in  1983.  The  RI 
report  was  finalized  in  August  1988. 
The  RI  listed  the  parameters  of  potential 
concern  (those  compounds  present 
above  background  values),  as  follows: 

So/7s:  Barium;  Boron;  Chloride; 
Hydrocarbons;  Phenolics;  Sulfate; 

Sediments:  Boron;  Chromium; 
Hydrocarbons;  Lead;  Phenolics;  Total 
Organic  Carbon; 


Lake  Water:  Arsenic;  Boron; 
Cadmium;  Chromium;  Fluoride;  Lead;    • 
Phenolics;  Total  Dissolved  Solids;  Total 
Organic  Carbon 

Ground  Water:  Calcium;  Chloride;   , 
Fluoride;  Magnesium;  Sodium;  Sulfate; 
Total  Dissolved  Solids;  Total  Organic 
Carbon;  Total  Alkalinity;  Bicarbonate;  . 
Conductivity. 

Background  values  were  determined 
through  collection  and  analysis  of 
ground  water  samples  from  area  wells, 
lake  water  samples  from  area  playa 
lakes  and  soil  samples  from  unaffected 
areas  at  the  site.  A  comparison  of 
analytical  results  from  the  various 
samples  collected  at  the  site  to  the 
background  analytical  results  was 
presented  in  the  RI. 

The  range  of  concentrations  of 
chromimn  and  hydrocarbons  in  samples 
collected  for  the  RI  were  as  follows: 


Media 


Soils,  Sediments,  Lake 
Water 


Total  chromium 


5.1  to  15  mg/kg,  35  to  150  mg/kg, 
0.012  to  0.059  mg/L. 


Leachable  chromium 


<0.009    to    0.042    mg/L,    0.028 
0.043  mg/L,  not  analyzed. 


to 


Hydrocart>ons 


<5  to  3,300  mg/kg,  4,700  to  ,35,000 
mg/kg,  <0.2  mg/L. 


Subsequent  sampling  of  soils  and 
sediments  was  performed  to  speciate  the 
chromium  and  hydrocarbons.  The 
analytical  results  of  the  subsequent 
sampling  were  used  to  refine  the  health 
risk  assessment,  which  confirmed  that 
the  only  potential  health  risk  pathway 
was  through  inhalation  of  wind-blown 
dust.  These  results  were  presented  in  an 
addendum  to  the  RI  report  dated 
September  1988. 

Additional  ground  water  sampling 
occurred  following  submittal  of  the  RI 
report,  at  the  request  of  the  New  Mexico 
Environmental  Improvement  Division 
(NMEID).  The  results  of  the  additional 
sampling  indicated  that  several 
monitored  parameters  were  statistically 
higher  in  the  on-site  wells  when 
compared  to  the  background  wells. 
However,  none  of  the  parameters  were 
foimd  to  present  a  health  risk. 
Therefore,  it  was  determined  that 
ground  water  remediation  was  not 
required.  These  results  were  presented 
in  a  second  addendiun  to  the  RI  report 
dated  November  1988. 

A  Feasibility  Study  (FS)  was 
conducted  in  conjunction  with  the  RI  in 
July  1988.  The  remedial  alternatives 
focused  on  remediation  of  soils  and 
sediments  to  remove  the  potential 
health  risk  through  inhalation  of  wind- 
blown dust.  Because  any  action 
involving  the  lake  bottom  sediments 
would  require  prior  removal  of  water 
from  the  lake,  management  emd 
remediation  of  the  lake  water  was  also 
a  component  of  the  remedial 


alternatives  addressed  in  the  FS.  Since 
the  addendums  to  the  RI  did  not  change 
any  conclusions  drawn  in  the  RI  and 
did  not  add  any  contaminants  of 
concern  to  the  remedial  action  required, 
no  revision  to  the  FS  was  required. 

Characterization  of  Risk 

An  analysis  of  health  and 
environmental  effects  was  performed  as 
part  of  the  RI.  This  analysis  evaluated 
each  potential  parameter  of  concern  for 
health  and  environmental  effects.  It  was 
determined  that  the  following 
parameters  had  the  potential , to  pose  a 
health  risk: 

Soils:  Barimn;  Hydrocarbons; 
Phenolics; 

Sediments:  Chromium;  Hydrocarbons; 
Lead;  Phenolics 

Lake  Water:  Arsenic;  Cadmiiun; 
Chromium;  Lead;  Phenolics; 

None  of  the  parameters  detected  in 
ground  water  were  determined  to  pose 
a  risk  to  human  health  and  thus  groimd 
water  was  eliminated  as  a  possible 
human  exposure  pathway.  An 
evaluation  of  the  risk  to  human  health 
through  the  remaining  exposure 
pathways  was  conducted  for  those 
parameters  that  had  a  potential  to  pose 
a  health  risk.  The  evaluation  indicated 
that  the  only  constituents  found  in  the 
lake  water,  lake  bottom  sediments,  and 
siUTOunding  soils  that  had  a  potential 
health  risk  were  chromium  and 
hydrocarbons  through  inhalation  of 
wind-blown  dust. 


Record  of  Decision  Findings 

On  September  23, 1988,  the  Regional 
Administrator  approved  a  Record  of 
Decision  (ROD),  which  siunmarized  the 
findings  of  the  RI  and  FS  and  stated 
what  the  selected  remedial  action 
included.  The  ROD  identified  the  major 
concern  for  this  site  was  the  potential 
threat  to  the  ground  water.  The  ROD 
further  stated  that  the  results  of  the  RI 
data  were  reviewed  and  EPA 
determined  that  the  lake  did  not  pose  a 
current  threat  to  the  City  water  supply, 
but  may  pose  a  future  threat  if  the 
source  of  contamination  is  not 
eliminated.  An  additional  concern  was 
stated  about  reduction  in  the  water  level 
in  the  lake,  resulting  in  an  increased 
risk  from  inhalation  of  dust  produced 
from  exposed  sediments.  Therefore,  the 
following  elements  were  selected  for 
remedial  action: 

•  Lake  Water— Pumping,  Evaporation 
and  Disposal  of  Residue; 

•  Semments— Dredge,  On-site 
Biodegradation,  Cap  Land  Treatment 
Area  and  Revegetation  of  Dredged 

Areas;  and, 

•  Soil— In-situ' Biodegradation  and 

Revegetation. 

The  selected  remedy  resulted  in  the 
removal  of  the  lake  water  (through 
evaporation),  the  removal  or  reduction 
of  hydrocarbons  (through 
biodegradation  and  landfanning),  and 
isolation  of  metals  (through  placement 
in  a  capped  treatment  area).  Thus,  the 
selected  remedy  addressed  both 
objectives  (removal  of  future  threat  to 
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ground  water  and  removal  of  exposure 
via  inhalation  of  wind-blown  dust). 
Criteria  to  evaluate  the  effectiveness  of 
the  selected  remedy  were  developed 
subsequent  to  the  ROD. 

Response  Actions  , 

The  selected  remedy  was 
implemented  through  use  of  a  phased 
approach.  The  remedy  included 
biodegradation  of  hydrocarbons  through 
landfarming  to  treat  the  soil  and 
sediments.  A  pilot  study  was  conducted 
during  the  summer  of  1991  to  determine 
the  parameters  required  to  produce 
maximum  degradation  of  contaminants. 
Because  the  primary  contaminant  of 
concern  was  petroleum  hydrocarbons, 
biodegradation  through  landfarming 
was  known  to  be  effective.  The  focus  of 
the  pilot  study  was  to  determine  the 
optimum  mixtiue  of  water,  air, 
nutrients,  and  microorganisms.  The 
results  of  the  pilot  study  indicated  that 
there  was  no  significant  increase  in 
biodegradation  through  the  addition  of 
commercially  developed 
microorganisms  and  that  the 
microorganisms  present  at  the  site  were 
sufficient  to  produce  effective  removal 
of  contaminants. 

The  biodegradation  of  soils  and 
sediments  began  in  June  1992  and 
continued  until  October  1999.  The 
volume  of  lake  bottom  sediments  treated 
was  57,245  cubic  yards  and  the  volume 
of  soils  treated  was  125,235  cubic  yards. 
All  of  the  sediments  were  treated  and 
placed  in  the  On-site  Storage  Facility 
(OSF).  Of  the  soil  treated,  86,515  cubic 
yards  met  the  cleanup  criteria  and 
remained  in  place  while  38,720  cubic 
yards  met  the  stabilization  criteria 
(which  is  above  the  cleanup  criteria) 
and  was  placed  in  the  OSF  for  final 
storage.  The  design  included  the  use  of 
a  dike  and  moat  system  to  prevent 
siuiaqe  water  nm-on  into  the  lake  basin 
area  to  allow  for  evaporation  of  the  lake 
water  and  prevent  siu-face  water  run-on 
to  the  treatment  areas.  The  remedy 
design  also  incorporated  the  use  of  a 
spray  evaporation  system.  The  purpose 
of  the  system  was  to  collect  lake  water 
and  nm-off  from  the  treatment  irrigation 
system  and  to  route  that  water  through 
fine  mist  spray  nozzles  to  enhance 
evaporation. 

The  ROD  stated  that  the  lake  water 
would  be  sprayed  over  the  26-acre 
beach  area  for  evaporation.  During  the 
final  remedial  design,  it  was  determined 
that  evaporation  would  be  more 
effective  through  a  evaporation  system 
that  allow  for  continued  management  of 
storm  water  and  irrigation  water  run-off 
throughout  the  bioremediation  phase. 
Three  treatment  areas,  divided  into 
eleven  treatment  sections,  were 


designated  in  order  to  optimize  and 
track  treatment  of  contaminated 
materials.  Each  beach  treatment  area 
was  approximately  2.25  acres  in  size.  To 
provide  adequate  moistiue  for  treatment 
within  each  of  the  treatment  sections, 
three  separate  irrigation  systems  were 
designed  and  installed.  In  addition,  the 
irrigation  system  for  bioremediation, 
also  provided  adequate  moisture  for 
purposes  of  dust  control. 

On-site  Storage  Facility— The  OSF 
was  designed  to  hold  all  treated 
sediments  and  any  treated  soils  that 
stabilized  prior  to  meeting  the  cleanup 
criteria.  The  Land  Treatment  Area 
described  in  the  ROD  was  refined  and 
referred  to  as  the  OSF.  The  primary 
differences  between  the  OSF  and  the 
Land  Treatment  Area  described  in  the 
ROD  are: 

•  The  impermeable  layer  of  the  cap 
was  changed  to  high-density 
polyethylene  (HDPE)  rather  than  poly- 
vinyl chloride  (PVC)  due  to  its  better 
disability  and  applicability  to  the  site 
conditions. 

•  The  depth  of  the  excavated  floor  of 
the  OSF  and  the  height  of  the 
containment  dikes  were  expanded 
beyond  those  of  the  Land  Treatment 
Area  but  did  not  significantly  change 
the  piupose  or  effectiveness  of  the  OSF. 
The  modification  incorporated  a  refined 
estimate  of  the  volvune  of  sediments 
present  in  the  lake  bottom. 

Additionally,  the  development  of  a 
cleanup  standard  for  the  site  allowed  in- 
situ  treatment  of  some  soils.  Treated 
soils  that  met  the  cleanup  standard 
remained  in  place  within  the  former 
lake  basin  and  beach  areas. 

The  volume  of  the  OSF  was 
calculated  to  hold  all  of  the  treated 
sediments  and  any  treated  soils  that  did 
not  meet  (he  cleanup  criteria.  An  area 
approximately  5  acres  in  size  was 
excavated  to  5  feet  below  grade  at  a 
slope  of  approximately  2  percent. 
Following  treatment  and  placement  of 
all  materials  to  be  held  in  the  OSF,  the 
design  required  the  OSF  to  be  capped. 
The  cap  was  designed  to  consist  of  an 
HDPE  liner  to  provide  an  impermeable 
layer,  with  an  overlying  geotextile  to 
provide  for  drainage  of  infiltrated 
Liquids  away  from  the  liner,  followed  by 
a  12-inch  soil  protective  layer,  covered 
by  6  inches  of  topsoil.  The  design 
required  vegetation  of  the  topsoil  layer 
with  native  grasses.  Construction  of  the 
OSF,  with  the  exception  of  the  cap,  was 
completed  in  May  1993. 

Sediments  were  treated  within  the 
OSF  beginning  in  September  1993, 
following  placement  of  a  layer  of  treated 
soils  to  provide  a  "bioseed"  of  microbial 
organisms  to  enhance  treatment.  Treated 
sediments  remained  in  place  within  the 


OSF,  with  subsequent  layers  of 
sediments  applied  for  additional 
treatment.  Throughout  the  treatment 
phase,  treated  soils  that  met  the 
stabilization  criteria  were  placed  in  the 
OSF.  Treatment  of  all  sediments  emd 
soils  was  completed  in  October  1999.  As 
stated  previously,  a  total  of  57,245  cubic 
yards  of  treated  sediment  and  38,720 
cubic  yards  of  treated  soil  that  met  the 
stabilization  criteria  is  stored  in  the 
OSF. 

Closure  of  the  OSF,  as  well  as  the  rest 
of  the  site,  began  in  June  2000.  Any  soils 
that  met  the  stabilization  criteria  that 
had  not  already  been  placed  in  the  OSF 
were  moved  to  the  OSF  at  this  time.  As 
per  the  design  for  site  restoration, 
construction  debris  removed  from  the 
treatment  areas  was  buried  within  the 
OSF.  A  layer  of  clean  soil  was  placed  on 
top  of  the  treated  material  and  biuied 
debris  to  provide  a  stable  base  for  the 
cap.  The  OSF  was  capped  as  described 
above  and  construction  of  the  cap  was 
completed  in  October  2000. 

Cleanup  Standards     , 

•  Definition  of  the  cleanup  level  of 

1 ,000  mg/kg  total  recoverable  petroleum 
hydrocarbons  (TRPH); 

•  Definition  of  a  stabilization  criteria 
(less  than  10  percent  degradation  in  any 
two  of  three  consecutive  confirmation 
sampling  events); 

•  Contaminated  soils  were  defined  as 
materials  that  are  firm  and  coarse- 
grained, containing  TRPH  above  1,000 
mg/kg; 

•  Sediments  were  defined  as 
materials  that  are  soft  and  fine-grained, 
located  within  the  4212  elevation 
contour  present  at  the  start  of  treatment; 

•  Layout  of  treatment  areas  within  the 
original  beach  area  and,  later,  within  the 
original  lake  basin; 

•  Definition  of  the  active 
biodegradation  season  as  March  1 
through  October  31  of  each  treatment 
year; 

•  Method  of  biodegradation  (aeration 
of  soil  through  weekly  use  of  disc  or  till- 
oll,  maintaining  moistxue  content 
between  15  and  25  percent,  maintaining 
pH  near  neutral,  and  maintaining  proper 
nutrient  levels); 

•  Construction  of  the  OSF  to  store  all 
treated  sediments  and  soils  that  were 
treated,  but  contained  TRPH  above 
1,000  mg/kg  (the  OSF  was  a  refinement 
of  the  Land  Treatment  Area  discussed  in 
the  ROD); 

•  Addition  of  the  option  to  treat 
sediments  on  top  of  previously  treated 
soils,  or  in  the  OSF,  rather  than  only  in 
the  "treatment  area"  referenced  in  the 
ROD,  with  a  requirement  that 
confirmation  sampling  of  the  underlying 
previously  treated  soils  be  conducted 
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following  treatment  of  the  sediments; 
and 

•  Specific  sampling  procedures  for 
tracking  of  biodegradation. 

•  The  remedial  action  to  address 
chromium  {trivalent  chromium)  was  to 
isolate  the  sediments  within  the  OSF. 

•  Confirmatory  sampling  was 
performed  duoughout  the  remediation 
process. 

Bestoration  of  the  Site— The  design 
included  removal  of  the  upper  portion 
of  the  run-on  control  dike,  removal  of 
the  spray  evaporation  system,  removal 
of  the  irrigation  systems,  and  grading  of 
die  former  lake  basin  area  to  drain.  The 
ROD  stated  that  the  moat  would  be 
filled  with  the  material  from  the  rim-on 
control  dike.  However,  the  U.S.  Fish 
and  Wildlife  Swvice  (USFWS)  reviewed 
the  design  for  restoration  as  the  lead 
trustee  for  a  Natural  Resources  Damages 
claim  filed  for  this  site.  Dtiring  the 
review  process,  the  USFWS  requested 
that  the  moat  remain  in  place  to 
intercept  rainfall  run-off  from  the 
surrounding  watershed  and  minimize 
the  volume  of  water  ponding  within  the 
former  lake  basin.  This  request  was 
incorporated  into  the  final  restoration 
design,  along  with  covering  the  lowest 
portion  of  the  basin  with  approximately 
6  inches  of  clean  sod.  These  alterations 
assured  the  USFWS  that  the  potential 
for  exposvue  of  wildlife  to  low-level 
contaminants  (below  the  cleanup 
^  standard)  would  be  minimized. 

BNSF  and  the  trustees  reached  oral 
agreement  on  the  basic  terms  of  the 
Natural  Resource  Damages  Claim, 
including  cash  settlement.  The  parties 
have  exchanged  drafts  of  the  settlement 
documents  and  expect  to  agree  upon  the 
setdement  documents,  including  a 
Consent  Decree,  during  2002.  The 
Consent  Decree  must  then  be  entered  by 
the  U.S.  District  Court  for  the  District  of 
New  Mexico. 

The  restoration  design  included 
vegetation  of  distmbed  areas  with  native 
grasses.  A  center-point  irrigation  system, 
was  originally  designed  to  provide 
maximum  coverage  of  the  former  lake 
basin,  dike  and  moat  areas  during 
bioremediation  treatment,  but  is 
currently  being  used  for  site  restoration. 
The  restoration  design  included  a 
planting  schedule  and  provisions  to  re- 
seed  if  the  vegetation  was  not 
sufficiently  established  fpllowing  the 
initial  planting. 

Monitoring  Effectiveness  and 
(Compliance 

!  The  monitoring  program  for  the 
bioremediation  phase  of  the  remedial 
action  included  treatment  monitoring 
and  compliance  monitoring.  The 


treatment  monitoring  portion  of  the 
program  included: 

•  Analyzing  soil  or  sediment  samples 
&t)m  each  treatment  area  for 
hydrocarbons  to  determine  the  progress 
of  bioremediation  within  that  area; 

•  Analyzing  soil  or  sediment  samples 
from  each  treatment  area  for  nutrients  to 
determine  if  nutrient  amendments 
(addition  of  fertiUzer)  was  required;  and 

•  Measurements  of  sod  moistine  in 
each  treatment  area  to  determine  if 
irrigation  was  required. 

The  compliance  monitoring  portion  of 
the  program  included: 

•  Analyzing  sod  core  samples 
collected  from  5  feet  below  the  b€ach 
and  lake  treatment  areas  for  all 
contaminants  of  concern  to  determine  if 
migration  of  contaminants  was 
occurring  as  a  result  of  treatment 
processes;  and 

•  Analyzing  ground  water  samples 
collected  from  on-site  wells  to 
determine  if  any  impact  on  ground 
water  occurred  as  a  result  of  treatment 
processes. 

The  analysis  of  health  and 
environmental  effects  performed  as  part 
of  the  RI  showed  that  the  only 
contaminants  of  concern  were 
hydrocarbons  and  chromiiun.  However, 
the  compliance  monitoring  program 
included  additional  contaminants  that 
might  potentially  pose  a  health  risk.  The 
contaminants  included  in  the 
compliance  monitoring  program  were: 
Arsenic;  Barium;  Cadinium;  Chromium; 
Lead;  Hydrocarbons;  and  Phenolics. 

Chloride  was  included  in  the 
monitoring  program  at  the  request  of  the 
New  Mexico  Environment  Department 
because  it  was  present  above  the 
secondary  drinking  water  standard. 
Other  parameters  listed  in  the  Consent 
Order  were  boron,  fluoride,  sulfate,  total 
dissolved  solids,  and  total  organic 
carbon.  These  parameters  were 
demonstrated  not  to  be  of  concern 
during  the  RI/FS  phase  and  were  not 
included  in  the  monitoring  program. 

The  ROD  required  that  groimd  water 
monitoring  would  continue  after  the 
completion  of  treatment. 

Operation  and  Maintenance 

BNSF  will  perform  O&M  activities  at 
the  site,  including  routine  inspections, 
maintenance  of  the  site  fence, 
maintenance  of  vegetation,  maintenance 
of  the  OSF  cap,  and  ground  water 
monitoring  with  EPA  oversight. 

To  fully  assess  the  impermeability  of 
the  OSF  cap,  two  additional  monitoring 
wells  will  be  installed  this  fall:  one 
immediately  up-gradient  of  the  OSF  and 
one  immediately  down-gradient  of  the 
OSF.  These  wells  will  be  sampled  on 


the  same  schedule  as  the  other  site  wells 
for  the  same  parameters. 

BNSF  will  limit  access  to  the  OSF  at 
all  times.  BNSF  will  institute  a  covenant 
to  prevent  installation  of  water  supply 
wells  or  any  construction  activities 
within  the  limits  of  the  OSF.  The 
covenant  is  not  a  requirement  of  the 
ROD  and  is  a  voluntary  agreement 
between  BNSF  and  EPA  as  part  of  the 
Operation  and  Maintenance  Plan  for  the 
site. 

Five-Year  Review 

Consistent  with  section  12T(c)  of 
CERCLA  and  requirements  of  the 
OSWER  Directive  9355. 7-03B-P, 
("Comprehensive  Five-Year  Review 
Guidance,"  June  2001),  a  five-year 
review  will  be  conducted  at  this  site. 
The  directive  requires  EPA  to  conduct 
statutory  five-year  reviews  at  sites 
where,  upon  attainment  of  ROD  cleanup 
levels,  hazardous  substances  remaining 
within  restricted  areas  onsite  will  not 
allow  unlimited  use  of  the  entire  site. 

Since  hazardous  substances  remain 
onsite,  this  Site  is  subject  to  iive-year 
reviews  to  ensure  the  continued 
protectiveness  of  the  remedy.  Based  on 
the  five-year  results,  EPA  will  determine 
whether  human  health  and  the 
environment  continues  to  be  adequately 
protected  by  the  implemented  remedy. 
The  first  five-year  review  was 
completed  on  September  30. 1998.  The 
next  Five-Year  Review  will  be 
completed  no  later  than  September  30, 
2003. 

Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113(k).  42  U.S.C.  9613(k),  and 
CERCLA  section  117,  42  U.S.C.  9617. 
Documents  in  the  deletion  docket  which 
EPA  relied  on  for  recommendation  of 
the  deletion  frtim  the  NPL  are  available 
to  the  public  in  the  information 
repositories. 

V.  Deletion  Action 

The  EPA,  with  conciurence  of  the 
State  of  New  Mexico,  has  determined 
that  all  appropriate  responses  under 
CERCLA  have  been  completed,  and  diat 
no  further  response  actions,  under 
CERCLA,  other  than  O&M  and  five-year 
reviews,  are  necessary.  Therefore,  EPA 
is  deleting  the  Site  from  the  NPL. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,. EPA  is 
taking  it  without  prior  publication.  This 
action  will  be  effective  March  17,  2003 
unless  EPA  receives  adverse  comments 
by  February  18,  2003.  If  adverse 
comments  are  received  within  the  30- 
day  public  comment  period,  EPA  will 
publish  a  timely  withdrawal  of  this 
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direct  final  notice  of  deletion  before  the 
effective  date  of  the  deletion  and  it  will 
not  take  effect .  The  EPA  will  prepare 
a  response  to  conunents  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportunity  to 
comment. 

List  of  Subiects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund.  Water 
pollution  control.  Water  supply. 

Dated:  December  23,  2002. 
Lawrence  E.  Slarfield, 

Deputy  Regional  Administrator.  Region  6. 

For  the  reasons  set  out  in  this 
document,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— {AMENDED] 

1 .  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.351;  E.O.  12580,  52  FR  2923. 
3  CFR,  1987  Comp..  p.l93. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  under  New  Mexico  by 
removing  the  site  name  "AT&SF 
(Clovis)"  and  the  city  "Clovis." 

(FR  Doc.  03-733  Filed  1-15-03;  8:45  am] 

BILLING  CODE  6560-5<M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  20 

[CC  Docket  No.  94-102;  DA  02-3565] 

Petition  for  Declaratory  Ruling 
Regarding  the  Applicability  of  E911 
Phase  II  Requirements  for  Wireless 
Handsets  to  In- Vehicle,  Embedded 
Telematics  Units,  Comments  Invited 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

declaratory  ruling. 

SUMMARY:  The  Commission  seeks 
comment  on  a  petition  for  ruling  from 
OnStar  Corporation,  seeking 
clarification  that  embedded  telematics 
units  are  not  "handsets"  as  that  term  is 
used  in  the  Commission's  orders  in  this 
proceeding,  and  that  such  units  are  not 
included  in  calculating  the  wireless 


licensee's  enhanced  911  Phase  II 
handset  activation  compliance 
requirements.  The  action  is  taken  to 
establish  a  record  on  which  to  base  a 
response  to  OnStar  Corporation's 
request. 

DATES:  Comments  are  due  on  or  before 
January  24,  2003,  and  reply  comments 
are  due  on  or  before  February  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Siehl,  Attorney.  (202)  418-1310. 
SUPPLEMENTARY  INFORMATION: 

1.  On  December  3,  2002,  the  OnStar 
Corporations  (OnStar)  filed  a  Petition 
for  Ruling  (Declaratory  Ruling  Petition), 
seeking  clarification  that  (1)  embedded 
telematics  units  are  not  "handsets"  as 
that  term  is  used  in  the  Commission's 
orders  in  CC  Docket  No.  94-102,  and  (2) 
such  units  are  not  included  in 
calculating  the  wireless  licensee's  E91 1 
Phase  II  handset  activation  compliance 
requirements. 

2.  In  the  Wireless  E911  Third  Report 
and  Order,  the  Conunission  adopted 
rules  that  imposed  requirements  on 
wireless  carriers  who  employ  a  Phase  II 
location  technology  requiring  new, 
modified  or  upgraded  handsets  (such  as 
Global  Positioning  Systems  (GPS)-based 
technologies).  (64  FR  60126,  November 
4,  1999.)  These  requirements  included 
deployment  schedules,  penetration 
rates,  interoperability  criteria,  and 
standards  for  Phase  II  location  accuracy 
and  reliability.  The  Wireless  E911  Third 
Report  and  Order  also  amended  §  20.3 
of  the  Commission's  rules  to  define 
location-capable  handsets  as  "portable 
or  mobile  phones  that  contain  special 
location-determining  hardware  and/or 
software,  which  is  used  by  a  licensee  to 
locate  911  calls." 

3.  OnStar  asserts  that  embedded 
telematics  devices  should  not  be  treated 
as  handsets  and,  therefore,  not  be 
subject  to  the  Commission's  E911  Phase 
II  requirements  at  this  time.  OnStar 
contends  that  the  assiunptions 
concerning  conventional  handset 
technology  on  which  the  Commission's 
E911  Phase  II  decisions  are  based  are 
not  applicable  to  embedded  telematics 
devices.  OnStar  asserts  that  embedded 
telematics  developed  around  the  use  of 
autonomous  (stand-alone)  GPS  while 
handset  based  Phase  II  technology  has 
developed  around  a  network  assisted 
Global  Positioning  System/ Advanced 
Forward  Link  Trilateration  (AGPS/ 
AFLT)  handset  solution. 

4.  In  addition,  OnStar  contends  that 
embedded  telematics  units  should  not 
be  treated  as  handsets  in  calculating 
compliance  with  the  underlying 
wireless  licensee's  handset  activation 
requirements.  OnStar  submits  that 
although  handsets  have  relatively  short 


lifecycles  and  are  independent  units 
routinely  exchanged,  retrofitting 
existing  embedded  analog  telematics 
units  with  digital  units  is  much  more 
costly  given  technology  and 
accessibility  factors.  OnStar  contends 
that  wireless  carriers  serving  large 
populations  of  telematics  units  will  lose 
the  benefit  of  the  five  percent  margin  for 
handset  compliance  for  E91 1  Phase  II  by 
December  31,  2005,  with  respect  to 
"true  handsets,"  and  may  even  exceed 
the  five  percent  margin  with  telematics 
units  alone. 

5.  We  seek  comment  on  the  issues 
raised  by  the  Declaratory  Ruling 
Petition.  Interested  parties  may  file 
comments  to  the  Petition  on  or  before 
January  24,  2003.  Reply  comments  are 
due  February  7,  2003.  Comments  may 
be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies. 

6.  This  is  a  "permit  out  disclose" 
proceeding  pursuant  to  §  1.1206  of  the 
Commission's  rules.  Ex  parte 
presentations  that  are  made  with  respect 
to  the  issues  involved  with  regard  to  the 
Petition  will  be  allowed  but  must  be 
disclosed  in  accordance  with  the 
requirements  of  §  1.1206(b)  of  the 
Commission's  rules. 

7.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
filing  parties  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  parties  should  send  an  e- 
mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 
Commenters  also  may  obtain  a  copy  of 
the  ASCII  Electronic  Transmittal  Form 
(FORM-ET)  at  http://www.fcc.gov/e-file/ 
email.html. 

8.  Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  Filings  can  be  sent  by  hand 
or  messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington.  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
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p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail,  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Conununications  Commission. 
In  addition,  a  diskette  copy  should  be 
sent  to  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
n,  445  12th  Street,  SW..  Room  CY-B402. 


Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  to  qualexint@aol.com. 

9.  The  full  text  of  the  Declaratory 
Ruling  Petition,  and  responsive 
comments  will  be  available  for  public 
inspection  and  copying  during  regidar 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  piuchased  fi-om  the 
Commission's  duplicating  contractor. 
Alternative  formats  (computer  diskette, 
large  print,  audio  recording  and  Braille) 
are  available  to  persons  with  disabilities 
by  contacting  Brian  Millin,  of  the 
Consumer  and  Govenunental  Affairs 
Bureau,  at  (202)  418-7426  (voice)  or 


(202)  4ia-7365  (TTY),  or  at 

bmillin@fcc.gov.  This  Public  Notice  can 

also  be  downloaded  in  Text  and  ASCII 

formats  at:  httpj/wwvf.fcc.gov/cih/dro. 

For  further  information  concerning  this 

proceeding,  contact  David  Siehl  or 

Patrick  Forster,  Policy  Division, 

Wireless  Telecommunications  Bureau, 

at  (202)  418-1310  (voice)  or  (202)  418- 

1169  (TTY). 

Federal  Communications  Commission. 

Kathleen  O'Brien-Ham, 

Deputy  Chief,  Wireless  Telecommunications 

Bureau. 

[PR  Doc.  03-947  Filed  1-15-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  \he  final 
rules. 


COMMODITY  FUTURES  TRADING 

COMMISSION 

17  CFR  Part  4 

Commodity  Pool  Operators  and 
Commodity  Trading  Advisors; 
Exemption  From  Requirement  To 
Register  for  CPOs  of  Certain  Pools  and 
CTAs  Advising  Such  Pools 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
extending  the  comment  period  for  the 
advance  notice  of  proposed  rulemaking 
(ANPR)  with  respect  to  providing 
additional  exemptions  from  registration 
as  a  commodity  pool  operator  (CPO)  or 
ccnmmodity  trading  advisor  (CTA).  The 
new  deadline  for  submitting  public 
comments  is  January  23,  2003. 
DATES:  Written  comments  must  be 
received  on  or  before  January  23.  2003. 
ADDRESSES:  Comments  on  the  advance 
notice  of  proposed  rulemaking  should 
be  sent  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Center, 
.1155  21st  Street,  NW.,  Washington,  DC 
20581.  Conmients  may  be  sent  by 
facsimile  transmission  to  (202)  418- 
5528,  or  by  e-mail  to  secretary@cftc.gov. 
Reference  should  be  made  to  "Advance 
Notice  of  Proposed  Rulemaking  on  CPO 
and  CTA  Registration  Exemptions." 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  S.  Gold,  Associate  Director, 
Division  of  Clearing  and  Intermediary 
Oversight,  or  Christopher  W. 
Cummings,  Special  Counsel,  Division  of 
Clearing  and  Intermediary  Oversight, 
Commodity  Futures  Trading 
Commission,  1155  21st  Street,  NW., 
Washington,  DC  20581,  telephone 
number:  (202)  418-5450  or  (202)  418- 
5445,  respectively;  facsimile  number: 
(202)  418-5536, or (202)  418-5547, 
respectively;  and  electronic  mail: 
bgold@cftc.gov  or  ccummings@cftc.gov, 
respectively. 


SUPPLEMENTARY  INFORMATION:  On 
November  13,  2002,  the  Commission 
published  the  ANPR.^  which  sought 
comment  on  two  specific  proposals  that 
the  Commission  had  received  to  provide 
additional  exemption  from  registration 
as  a  CPO,  and  on  a  proposal  that  would 
provide  additional  exemption  from 
registration  as  a  CTA.  The  ANPR  also 
provided  temporary  CPO  and  CTA 
registration  no-action  relief,  provided 
certain  specified  criteria  were  met.  The 
ANPR  established  a  60-day  period  for 
submitting  public  comment,  ending 
January  13,  2003. 

By  letter  dated  January  9,  2003,  a 
membership  organization  for  futures 
and  securities  investment  professionals 
requested  an  extension  of  the  ANPR's 
comment  period  until  January  23,  2003, 
so  that  additional  parties  who  could  not 
meet  the  original  January  13  deadline 
could  submit  comment  letters.  The 
request  claims  that  granting  the 
extension  would  provide  the 
Commission  with  additional  public 
comments  with  which  to  proceed  with 
the  contemplated  rulemaking.  This,  in 
turn,  would  facilitate  a  comprehensive 
treatment  of  related  issues. 

In  response  to  this  request  and  in 
order  to  ensure  that  an  adequate 
opportunity  is  provided  for  submission 
of  meaningful  comments,  the 
Commission  has  determined  to  extend 
the  comment  period  for  the  ANPR  for  an 
additional  ten  days  to  January  23,  2003. 

Issued  in  Washington,  DC,  on  January  10, 
2003.  by  the  Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
|FR  Doc.  03-894  Filed  1-15-03;  8:45  am) 

BILUNG  CODE  6351-01-M 


'  67  FR  68785. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 
[Docket  No.  80N-0280] 
RIN0910-AA01 

Over-the-Counter  Vaginal 
Contraceptive  Drug  Products 
Containing  Nonoxynol  9;  Required 
Labeling 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  new 
labeling  warning  statements  for  all  over- 
the-counter  (OTC)  vaginal  contraceptive 
drug  products  containing  nonoxynol  9. 
These  warning  statements  will  advise 
consumers  that  vaginal  contraceptives 
containing  nonoxynol  9  do  not  protect 
against  infection  from  the  human 
immunodeficiency  virus  (HIV),  the  virus 
that  causes  acquired  immunodeficiency 
syndrome  (AIDS),  or  against  getting 
other  sexually  transmitted  diseases 
(STDs).  The  warnings  will  also  advise 
consumers  that  frequent  use  of  vaginal 
contraceptives  containing  nonoxynol  9 
can  increase  vaginal  irritation.  Increased 
vaginal  irritation  from  use  of  nonoxynol 
9  may  increase  the  possibility  of 
transmission  of  the  AIDS  virus  (HIV) 
and  STDs  from  infected  partners.  The 
agency  is  requesting  public  comment  on 
the  proposed  labeling  statements  and 
how  such  information  could  best  be 
presented  in  labeling.  This  proposal  is 
part  of  FDA's  ongoing  review  of  OTC 
drug  products. 

DATES:  Submit  written  or  electronic 
comments  by  April  16,  2003.  Submit 
written  or  electronic  comments  on  the 
agency's  economic  impact 
determination  by  April  16,  2003.  Please 
see  section  IX  of  this  document  for  the 
effective  date  of  any  final  rule  that  may 
publish  based  on  this  proposal. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Solbeck,  Center  for  Drug 
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Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-827-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  advance  notice  of  proposed 
rulemaking  (ANPRM)  for  OTC  vaginal 
contraceptive  drug  products  (45  FR 
82014,  December  12,  1980),  the 
Advisory  Review  Panel  on  OTC 
Contraceptives  and  Other  Vaginal  Drug 
Products  (the  Panel)  placed  nonoxynol 
9  in  category  I  (safe  and  effective). 
However,  the  Panel  concluded  that  the 
contraceptive  effectiveness  of  active 
ingredients  cannot  be  considered 
separately  from  the  vehicle  and 
recommended  that  FDA  require  in  vitro 
testing  to  determine  the  spermicidal 
effectiveness  of  each  final  formulation 
before  marketing.  In  the  preamble  to  the 
Panel's  report  (45  FR  82014),  the  agency 
stated  that  in  vitro  testing  alone  is  an 
inadequate  measure  of  a  vaginal 
contraceptive  product's  effectiveness  in 
humans.  The  agency  explained  that 
clinical  trials  of  each  product  or  final    " 
formulation  may  be  the  only  certain 
predictor  of  its  effectiveness  in  humans. 
"The  agency  added  that  if  clinical  trials 
are  necessary,  manufacturers  may  be 
required  to  submit  a  new  drug 
application  (NDA)  or  supplement  an 
existing  NDA. 

In  the  notice  of  proposed  rulemaking 
(NPRM)  for  OTC  vaginal  contraceptive 
drug  products  (60  FR  6892,  February  3, 
1995),  the  agency  proposed  that 
manufacturers  of  OTC  vaginal 
contraceptive  drug  products  obtain 
approved  NDAs  for  marketing  of  their 
products.  The  agency  proposed  this 
action  because  effectiveness  of  these 
products  is  dependent  upon  the  final 
formulation.  Therefore,  the  agency 
proposed  that  each  product  be  tested  in 
appropriate  clinical  trials  under  actual 
conditions  of  use. 

In  response  to  the  NPRM,  the  agency 
is  aware  of  ongoing  clinical  trials  of 
vaginal  contraceptives  containing 
nonoxynol  9  (Refs.  1,  2,  and  3).  Pending 
the  completion  and  analysis  of  these 
clinical  trials,  the  agency  is  allowing  the 
continued  marketing  of  these  products 
under  the  ongoing  OTC  drug  review. 
These  issues  were  discussed  at  the 
November  22, 1996,  Nonprescription 
Drugs  Advisory  Committee  (NDAC) 
meeting.  NDAC  concurred  with  the 
agency  to  allow  interim  marketing  of 
nonoxynol  9  containing  vaginal 
spermicides  pending  results  ft-om  the 
proposed  trials  (Ref.  1).  However,  based 
on  die  studies  discussed  in  section  I  of 
this  document,  the  agency  believes  that 
vaginal  contraceptive  drug  products 


containing  nonoxynol  9  need  to  be 
labeled  to  inform  users  of  these 
products  that  nonoxynol  9  does  not 
prevent  the  transmission  of  the  AIDS 
virus  (HIV)  and  other  STDs. 
Furthermore,  users  should  be  informed 
that  frequent  use  of  nonoxynol  9  can 
cause  vaginal  irritation  and  possibly 
increase  the  risk  of  becoming  infected 
with  the  AIDS  virus  (HIV)  and  other 
STDs  from  infected  partners.  This 
rulemaking  addresses  certain  safety 
concerns  with  the  use  of  nonoxynol  9. 
Nonoxynol  9  is  a  nonionic  surfactant 
that  works  as  a  vaginal  contraceptive  by 
damaging  the  cell  membrane  of  sperm. 
It  has  been  shown  in  certain  in  vitro 
studies  to  damage  the  cell  wall  of 
certain  STD  pathogens  and  to  have 
activity  against  certain  bacterial  and 
viral  STD  pathogens,  including  HIV. 
However,  based  on  the  in  vivo  data 
described  in  section  I  of  this  document, 
the  agency  believes  that  this  same  cell 
membrane  damaging  effect  can  damage 
the  vaginal  and  cervical  epithelium  (cell 
lining).  Thus,  nonoxynol  9  can  have  a 
negative  impact  on  the  vaginal  lining 
and  may  increase  the  user's  risk  of 
getting  STD/HIV  and  other  genital 
infections.  Irritation  includes  the  range 
of  physical  findings  from  mild 
inflammation  to  epithelial  disruption 
(damage  to  cells  lining  the  vagina  or 
cervix).  Vaginal  irritation  may  be  " 
symptomatic  (with  symptoms  such  as 
itching  and  burning)  to  asymptomatic 
(no  symptoms). 

Because  nonoxynol  9  kills  the  AIDS 
virus  (HIV)  and  other  STD  pathogens  in 
vitro,  it  has  been  suggested,  over  the 
years,  that  the  drug  might  help  prevent 
or  reduce  the  risk  of  transmission  of  the 
AIDS  virus  and  other  STDs  in  hiunans. 
Information  ciurently  available  to  the 
general  public  creates  the  misperception 
that  nonoxynol  9  might  help  decrease 
the  risk  of  becoming  infected  with  the 
AIDS  virus  and  other  STDs  (Refs.  4 
through  7).  Thus,  the  agency  believes 
that  this  proposed  rule  is  necessary  to 
provide  a  clear,  consistent  message  that 
nonoxypol  9  is  not  only  ineffective  in 
preventing  HIV  transmission,  but  that  it 
could  facilitate  transmission  of  the 
disease. 

At  the  International  AIDS  Conference 
(Jxdy  9-14,  2000),  researchers  from  the 
Joint  United  Nations  Programme  on 
AIDS  (UNAIDS)  presented  the 
preliminary  findings  of  a  4-year  study 
conducted  in  a  very  high-risk 
population  of  991  HIV  negative  female 
sex  workers  in  Africa  and  Thailand  to 
determine  the  effectiveness  of  a 
nonoxynol  9  gel  (versus  placebo)  in 
preventing  the  transmission  of  HIV  and 
STDs  (Ref.  8).  The  test  product 
contained  52.5  milligrams  (mg)  of 


nonoxynol  9  and  a  polymer  with 
bioadhesive  properties.  The  placebo 
contained  only  the  polymer. 
Participants  could  be  enrolled  in  the 
study  if  they  did  not  use  intravenous 
drugs  or  intravaginal  spermicides  other 
than  the  study  drug.  The  participants 
reported  an  average  of  3.6  partners  per 
day  and  about  70  coital  acts  per  month 
during  the  study.  Condom  use  was 
encouraged.  The  preliminary  study 
findings  showed  that  women  who  used 
nonoxynol  9  gel  had  a  higher  incidence 
of  new  HIV  infections  (59)  than  those 
who  used  the  placebo  gel  (41).  Further, 
the  more  frequently  women  used  only 
the  nonoxynol  9  gel  (without  a  condom 
to  protect  themselves),  the  higher  their 
risk  of  becoming  infected.  Researchers 
also  found  that  women  who  used 
nonoxynol  9  had  more  vaginal  lesions, 
which  might  have  facilitated  the  HFV 
transmission.  Based  on  these 
preliminary  study  findings,  on  August 
4,  2000,  the  Centers  for  Disease  Control 
and  Prevention  (CDC)  issued  a  letter 
(Ref.  9)  stating  "given  Uiat  N-9 
[nonoxynol  9)  has  now  been  proven 
ineffective  against  HIV  transmission,  the 
possibility  of  risk,  with  no  benefit, 
indicates  that  N-9  should  not  be 
recommended  as  an  effective  means  of 
HIV  prevention."  The  final  results  of 
this  study  were  recently  published  (Ref. 
10)  and  substantiate  the  preliminary 
findings.  The  investigators  stated  that  ^ 
their  data  support  the  following 
conclusions:  (1)  Nonoxynol  9  increased 
the  risk  of  HIV  infection  compared  to 
placebo;  (2)  nonoxynol  9  had  an  adverse 
effect  on  vaginal  epithelium  when  used 
frequenUy,  thus  increasing  women's 
susceptibility  to  HIV;  and  (3)  at  low 
frequency  use,  nonoxynol  9  had  rib 
effect,  either  positive  or  negative,  on 
HIV  infection. 

Earlier  studies  (Refs.  11  through  14) 
suggested  that  nonoxynol  9  vaginal 
spermicides  may  reduce  gonococcal  and 
chlamydial  cervical  infection  and  may 
even  reduce  the  incidence  of  HIV 
infection.  However,  most  of  these 
studies  did  not  assess  the  risk  of 
acquiring  HIV  and  the  investigators 
stressed  the  need  for  more  definitive 
randomized  clinical  trials.  More 
recently,  the  International  AIDS 
Conference  report  and  the  CDC  letter 
(Refs.  8  and  9)  have  raised  concerns  that 
frequent  use  of  nonoxynol  9  can 
increase  vaginal  and  genital  irritation 
and  increase  the  risk  of  HIV 
transmission.  Based  on  these  safety 
concerns,  the  agency  has  reviewed 
studies  on  nonoxynol  9  conducted  in 
Africa,  Thailand,  South  America, 
Belgium,  the  Netherlands,  and  the 
United  States  that  address  the  toxicity  of 
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the  vaginal  use  of  nonoxynol  9  in 
relation  to  dose,  frequency  of  use,  and 
the  risk  of  becoming  infected  with  STD/ 
HIV. 

Amaral  et  al.  (Ref.  15)  studied 
nonoxynol  9  in  18  women  who  were 
randomly  and  blindly  assigned  to  an 
acid-buffering  bioadhesive  gel 
cojitaining  either  0  percent,  2.5  percent 
(125  mg),  or  5  percent  (250  mg) 
nonoxynol  9.  Exclusion  factors  included 
a  history  of  STD  in  the  last  12  months, 
using  any  vaginal  product  within  7  days 
before  admission  to  the  study,  or  a 
known  allergy  to  nonoxynol  9.  Subjects 
were  asked  to  abstain  from  sexual 
intercourse  48  houjs  before  admission 
and  during  the  study  and  not  to  use  any 
other  intravaginal  products  diu-ing  the 
study.  One  dose  of  the  assigned  gel  was 
administered  vaginally  daily  for  6  days. 
No  irritation  or  symptoms  were  reported 
by  users  of  the  acid-buffering 
bioadhesive  gel  without  nonoxynol  9. 
Erythema  in  the  vulva,  cervix,  and 
vagina  was  noted  in  all  subjects  using 
the  acid-buffering  vehicle  containing 
nonoxynol  9  (2.5  percent  and  5  percent). 
No  signs  of  de-epithelialization  or  ulcers 
were  seen  in  any  of  the  subjects. 
However,  the  authors  concluded  that 
the  acid-buffering  vehicle  did  not 
protect  the  cervix,  vagina,  and  vulva 
from  the  irritation  caused  by  nonoxynol 
9. 

Stafford  et  al.  (Ref.  16)  studied  the 
effects  of  daily  use  for  7  days  of  a 
nonoxynol  9  (100  rag)  containing  gel 
versus  placebo  gel  in  40  women  who 
were  not  currently  using  any 
intravaginal  products,  did  not  have  a 
current  STD,  had  no  history  of  genital 
ulcerative  disease,  and  were  not  known 
to  be  HIV  seropositive.  The  subjects 
were  asked  to  avoid  sexual  intercourse 
diuing  the  treatment  period.  The 
nonoxynol  9  group  had  increased 
symptoms  of  irritation.  Colposcopic  (use 
of  a  magnifying  instrument)  and 
histologic  (microscopic)  examination  of 
vaginal  and  cervical  tissue  showed 
evidence  of  inflammation  in  the  genital 
tract.  Also,  a  temporary  reduction  in  the 
number  of  lactobacilli  (bacteria  found  in 
the  normal  vaginal  flora  that  appear  to 
offer  protective  effects  against  the 
overgrowth  of  certain  organisms  that 
cause  infection)  was  seen  more 
frequently  in  the  women  using  the 
nonoxynol  9  gel. 

Rosenstein  et  al.  (Ref.  17)  studied  the 
effect  on  normal  vaginal  flora  of  three 
intravaginal  microbicides  (dextrin 
sulfate,  nonoxynol  9,  or  docusate 
sodiiun,  in  a  gel  dosage  form)  in  three 
separate  placebo-controlled  studies.  In 
these  studies,  women  using  dextrin 
sulfate  gel  were  asked  to  insert  5 
milliliters  of  the  gel  intravaginally  for  4 


consecutive  nights  and  women  using 
nonoxynol  9  gel  and  docusate  sodium 
gel  were  asked  to  insert  the  respective 
gels  for  7  consecutive  nights.  A 
reduction  of  lactobacilli  occurred  in  56 
percent  of  women  who  used  nonoxynol 
9  and  63  percent  of  women  who  used 
docusate  sodium.  Women  using 
nonoxynol  9  were  also  significantly 
more  likely  to  become  colonized 
abnormally  than  those  using  placebo.  It 
appeared  that  women  were  more  likely 
to  have  their  vaginal  flora  retiun  to 
normal  after  nonoxynol  9  treatment  if 
the  lactobacilli  had  not  been  depleted. 
The  authors  expressed  concern  that 
continuous  use  of  nonoxynol  9  would 
cause  the  vaginal  flora  to  be  altered 
persistently  and,  together  with  an 
increased  risk  of  vaginal  mucosal 
inflammation,  could  induce 
susceptibility  to  urinary  and 
gynecological  infection.  The  authors 
noted  that  it  was  essential  that  potential 
microbicides  be  examined  for  activity 
against  normal  vaginal  flora. 

In  a  single-blina  crossover  study  of  33 
women,  Poindexter  et  al.  (Ref.  18) 
compared  three  OTC  vaginal  spermicide 
formulations  containing  nonoxynol  9:  A 
polycarbophil-based  gel  with  50  mg  of 
nonoxynol  9,  a  cellulose-based  gel  with 
100  mg  of  nonoxynol  9,  and  a 
polyurethane  sponge  with  1 ,000  mg  of 
nonoxynol  9.  The  subjects  refrained 
from  coitus  for  3  days  prior  to  and 
during  the  7  consecutive  days  of  the 
treatment  period.  There  was  a  21-day 
washout  period  between  each  treatment. 
New  gynecological  abnormalities 
occurred  in  all  three  groups  using 
nonoxynol  9.  Abnormalities  observed 
included  redness,  white  epithelium, 
ulceration,  mosaic  petechiae,  and 
squamous  metaplasia.  Redness  was  the 
most  common  abnormality.  Ulceration 
was  noted  in  2  of  the  31  users  of  the 
nonoxynol  9  cellulose-based  gel 
formulation.  The  authors  noted  that  the 
abnormal  effects  of  the  vaginal 
spermicides  were  more  profound  on  the 
cervical  mucosa  than  the  vulvo-vaginal 
mucosa. 

Coggins  et  al.  (Ref.  19)  studied  the 
safety  of  three  vaginal  spermicides 
containing  nonoxynol  9:  Film  (70  mg), 
suppositories  (150  mg),  and  gel  (200 
mg).  Each  woman  used  each  product  for 
a  4-week  period  and  reported  to  the 
study  center  every  2  weeks.  The  authors 
did  not  indicate  if  there  was  a  washout 
period  between  treatments.  To  avoid  the 
potential  for  irritation  from  frequent  use 
of  nonoxynol  9  containing  products, 
only  women  whose  average  coital 
frequency  was  one  or  fewer  acts  of 
intercourse  per  day  were  eligible  to  be 
enrolled.  In  this  study,  no  ulcers  or 
genital  lesions  were  detected  and 


clinical  signs  of  irritation  were  fairly 
uncommon  and  not  frequent  when 
compared  to  baseline.  The  authors 
concluded  that  these  products  are  safe 
for  low  frequency  use. 

Watts  et  al.  (Ref.  20)  evaluated  the 
effects  of  nonoxynol  9  on  the  vaginal 
flora  and  epithelium  of  48  women  (16 
in  each  group)  after  application  of  a 
single  dose  and  in  the  absence  of  sexual 
intercourse.  Quantitative  vaginal 
cultures  and  colposcopy  were  done  at 
baseline  and  at  0.5,  4,  24,  48,  and  72 
hours  after  insertion  of  one  of  three 
commercially  available  vaginal 
spermicides  containing  nonoxynol  9 
(200-mg  gel,  52.5-mg  gel,  or  70-mg  film). 
Symptoms  and  colposcopic 
abnormalities  were  rare  after  use  of 
nonoxynol  9.  The  proportion  of  women 
with  Escherichia  coli  [E.  coli)  increased 
with  the  gel  containing  200  mg  of 
nonoxynol  9  per  dose  and  the 
concentration  of  E.  coli  increased  with 
all  of  the  test  products.  The  authors 
noted  that  the  transient  decreased 
concentration  of  lactobacilli  and 
increased  levels  of  E.  coli  seen  with  all 
three  test  products  are  of  concern  and 
likely  are  intensified  and  perpetuated 
with  repeated  use  of  nonoxynol  9  as  a 
microbicide.  The  authors  suggested  that 
adverse  effects  may  be  enhanced  with 
frequent  or  chronic  use  and  that  chronic 
use  may  cause  changes  in  the  vaginal 
flora  that  may  lead  to  urinary  tract 
infection  and  other  resultant 
complications. 

Niruthiscud  et  al.  (Ref.  21)  conducted 
a  double-blind,  local  toxicity  study  on 
the  effects  of  frequent  use  of  nonoxynol 
9  in  20  women  who  were  not       ' 
considered  to  be  at  high  risk  for  STDs. 
Fifteen  women  used  150-mg  nonoxynol 
9  containing  suppositories  and  5  women 
used  placebos  (lubricating 
suppositories)  inserted  vaginally  hourly 
for  4  consecutive  hours  each  day  for  14 
consecutive  days.  The  study  concluded 
that  none  of  the  women  who  used  the 
placebo  suppositories  had  abnormal 
physical  findings.  Six  women  who  used 
the  nonoxynol  9  suppositories  had 
physical  findings,  including  epithelial 
disruption  and/ or  bleeding.  In  four 
women,  the  break  in  the  cervical 
epithelium  appeared  to  be  the  result  of 
the  sloughing  of  a  thin  layer  of  cells. 
One  woman  had  bleeding  and  sloughing 
of  her  vaginal  mucosa  and  another  had 
a  severe  reaction  on  her  cervix  that  was 
bleeding  and  edematous.  All  of  these 
adverse  events  resolved  within  1  week 
of  stopping  nonoxynol  9  use.  The 
authors  cautioned  that  this  pilot  study 
shoidd  be  confirmed  by  other  trials  and 
that  these  findings  may  not  be 
extrapolated  to  other  situations  of 
nonoxynol  9  use. 
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Roddy  et  al.  (Ref.  22)  followed  up 
with  a  study  in  175  women  to  evaluate 
effects  of  dosing  on  vaginal  and  cervical 
irritation  using  a  vaginal  suppository 
with  150  mg  of  nonoxynol  9  at  various 
dosing  frequencies  for  2  weeks.  The 
women  agreed  to  refrain  from  sexual 
intercourse  and  douching  during  the 
study  period.  Clinical  signs  of  genital 
irritation  included  erythema  and 
epithelial  disruption.  Erythema  in  the 
vagina  was  the  major  clinical  sign 
noted.  Epithelial  disruption  was  defined 
as  a  breaJt  in  the  epithelium  lining  of  the 
vulva,  vagina,  or  cervix.  Women  with 
vulvar  irritation  also  had  vaginal  and 
cervical  irritation.  The  symptoms  that 
were  attributed  to  genital  irritation 
included  dysuria,  genital  itching,  and 
burning.  The  irritation  from  using 
nonoxynol  9  every  other  day  was  no 
different  than  using  the  placebo.  Use  of 
nonoxynol  9  once  or  twice  a  day 
increased  the  rate  of  epithelial 
disruption.  Use  of  nonoxjmol  9  four 
times  a  day  increased  the  rate  of 
epithelial  disruption  about  five  times 
that  of  the  placebo.  However,  the 
authors  noted  that  having  symptoms 
was  not  predictive  of  clinical  signs  and 
women  with  obvious  clinical  signs  did 
not  always  report  symptoms.  The 
authors  stated  that  there  is  no 
conclusive  evidence  of  a  dose  response, 
but  the  data  suggest  a  stepwise  increase 
in  signs  of  irritation  with  an  increasing 
niunber  of  doses  per  day. 

Van  Damme  et  al.  (Ref.  23)  conducted 
a  multicenter,  randomized,  double- 
blind,  controlled  trial  with  three  groups 
(52.5-mg  nonoxynol  9  gel,  placebo  gel, 
and  a  no-treatment  control),  examining 
the  use  of  a  lower  dose  of  nonoxynol  9 
in  534  women  at  low  risk  of  HIV 
infection.  The  subjects  were  healthy 
women  with  no  evidence  of  STDs  and 
no  clinical  or  colposcopic 
abnormalities.  The  subjects  were  to 
apply  the  study  products  once  daily  at 
the  same  time  each  day  for  14  days  and 
were  allowed  to  have  sexual 
intercourse.  Incidences  of  genital 
symptoms  such  as  vaginal  discharge, 
erythema,  lesions,  and  petechial 
hemorrhage  (the  most  frequent 
abnormality  reported)  were  significantly 
greater  in  the  group  using  the 
nonoxjrnol  9  gel  than  the  other  groups. 
Women  in  the  group  using  the 
nonoxynol  9  gel  were  significantly  more 
likely  to  develop  a  lesion  than  those  in 
either  the  placebo  or  no-treatment 
group.  The  authors  noted  that  the 
chnical  significance  is  unclear  with 
regard  to  the  excess  incidence  of 
petechial  hemorrhage  in  the  nonoxynol 
9  group  and  of  other  types  of  lesions 
that  were  not  associated  with  epitheUal 


disruption.  The  authors  stated  that,  in 
theory,  it  is  possible  that  any  type  of 
genital  lesion  may  increase  a  woman's 
risk  of  becoming  infected  with  HIV, 
especially  if  it  serves  as  a  focus  for  the 
recruitment  of  HIV-infectable 
inflammatory  cells.  However,  they 
stated  that  whether  this  is  of 
significance  will  need  to  be  ascertained 
by  large-scale  intervention  trials  in 
populations  at  high  risk  of  HIV 
infection. 

The  incidence  of  ulceration,  abrasion, 
and  STD  or  other  genital  infections  was 
low  for  all  three  treatment  groups.  The 
authors  suggested  that  these  findings 
were  the  result  of  the  once  a  day 
application  of  the  nonoxynol  9  and  that 
at  this  frequency  of  use  the  nonoxynol 
9  gel  can  be  considered  safe.  The 
authors  also  stated  that  having 
established  the  safety  of  a  single 
application,  it  was  important  to  evaluate 
the  effects  of  multiple  doses.  They  noted 
that  a  study,  which  was  not  cited, 
involving  ihe  application  of  the  same 
nonoxynol  9  gel  foiu-  times  daily  had 
recently  been  completed. 

Kreiss  et  al.  (Ref.  24)  studied  138  HTV 
seronegative  female  sex  workers  at  very 
high  risk  of  HIV  seroconversion  who 
were  randomly  assigned  to  a  nonoxynol 
9  (1,000  mg)  containing  vaginal  sponge 
or  placebo  (glycerin  vaginal  suppository 
containing  mineral  oil,  subsequently  a 
water-based  vaginal  cream  was  used). 
Subjects  were  instructed  to  insert  a 
sponge  before  the  first  sex  partner  each 
day,  replace  the  sponge  after  every  two 
to  three  partners,  and  remove  the 
sponge  6  hours  after  the  last  sex  partner. 
All  subjects  were  intensively  counseled 
and  urged  to  have  each  sexual  partner 
use  condoms.  Women  in  the  study  used 
the  sponge  an  average  of  14  times  per 
week.  Women  were  asked  to  retium  for 
foUovvrup  at  monthly  intervals  or  more 
frequently  if  needed.  The  duration  range 
for  foUowups  was  between  1  and  46 
months.  The  mean  (average)  duration 
period  of  foUowup  was  14  months  for 
the  nonoxynol  9  group  and  17  months 
for  the  placebo  group.  Spermicide- 
attributed  complaints,  mostly  vulvar 
irritation,  burning,  and  ulceration,  were 
reported  in  47  percent  of  the  nonoxynol 
9  users  and  7  percent  of  the  placebo 
users.  There  was  a  higher 
seroconversion  (i.e.,  testing  showing 
conversion  from  HIV  negative  to  HIV 
positive)  in  women  using  the  nonoxynol 
9  containing  sponge  than  the  placebo 
product.  Because  of  concern  regarding 
the  adverse  local  effects  of  the 
nonoxynol  9  (1,000  mg)  containing 
sponge,  and  its  potential  for  increasing 
the  risk  of  HIV  transmission,  rather  than 
being  protective,  the  study  was 
prematiu«ly  terminated. 


Martin  et  al.  (Ref.  25)  studied  the  use 
of  a  nonoxynol  9  gel  (52.5  mg)  in  52  HIV 
seronegative  female  sex  workers. 
Subjects  had  to  be  free  of  STDs  and  any 
evidence  of  genital  epithelial 
disruption,  and  had  to  report  100 
percent  compliance  with  condom  use. 
Subjects  were  randomized  to  the 
nonoxynol  9  gel  or  to  a  placebo  group 
and  used  one  applicatorful  per  day. 
After  a  14-day  washout  period,  the 
subjects  used  the  other  treatment  for  14 
days.  Subjects  were  evaluated  by  a 
questionnaire  and  physical 
examinations,  including  colposcopy. 
The  authors  concluded  that  daily 
application  of  the  52.5-mg  nonoxynol  9 
gel  was  safe,  but  they  made  no 
extrapolations  to  more  frequent  use. 
However,  the  authors  acknowledged  the 
shortness  of  the  duration  of  use  and  that 
the  power  of  this  study  to  detect  a  small 
increase  in  epithelial  toxicity  might  be 
limited. 

Roddy  et  al.  (Ref.  26)  studied  the  use 
of  a  nonoxynol  9  containing  film  as  a 
vaginal  microbicide  in  1,295  HIV-- 
negative  female  sex  workers.  In  a 
double-bUnd,  placebo-controlled  study, 
the  subjects  were  instructed  to  have 
their  male  sexual  partners  use  latex 
condoms  and  were  randomly  assigned 
to  use  either  the  nonoxynol  9  film  or  a 
placebo  film.  At  monthly  foUowup 
visits,  the  women  were  exeimined  with 
a  colposcope  for  genital  lesions  and 
were  tested  for  gonorrhea,  chlamydia, 
and  HIV  infection.  Seventy-three 
percent  of  the  women  remained  in  the 
study  for  12  months  with  a  mean 
followup  period  of  approximately  14 
months.  The  authors  concluded  that  the 
use  of  the  nonoxynol  9  vaginal  film  did 
not  reduce  the  rate  of  new  HIV, 
gonorrhea,  or  chlamydia  infection  even 
in  those  that  used  latex  condoms  and 
who  received  treatment  for  STDs. 

Van  Damme  et  al.  (Ref.  27)  looked  at 
more  frequent  use  of  the  nonoxynol  9 
(52.5  mg)  gel  among  320  HIV- 
seronegative  female  sex  workers  who 
did  not  have  clinical  STDs.  genital 
ulcers,  or  abrasions,  did  not  use  illicit 
drugs,  and  participated  in  a  100  percent 
condom-use  program.  The  study  was 
designed  as  a  randomized,  placebo- 
controlled,  triple-blind  trial  to  assess  the 
effect  of  nonoxynol  9  gel  in  the 
prevention  of  HIV/STD  infection. 
Subjects  were  instructed  to  apply  the 
test  product  or  the  placebo  (gel  vehicle 
without  the  nonoxynol  9j  and  to  have 
their  male  sexual  partners  use  a  condom 
for  every  sex  act.  There  were  major 
differences  in  condom  use  between  the 
study  centers.  The  mean  number  of 
applicators  of  the  daily  gel  use  was  1.2 
and  1.3.  respectively,  in  the  treatment 
and  placebo  groups.  Colposcopy 
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examinations  showed  that  vaginal 
irritation,  such  as  ulcerations,  abrasions 
(on  the  cervix  and  external  genitalia), 
lesions,  and  erythema,  was  observed  in 
both  the  treatment  and  the  placebo 
groups.  However,  based  on  the  niunber 
and  incidences  of  colposcopic  lesions 
per  folio wup  period  of  up  to  12  weeks, 
the  incidence  of  colposcopic  lesions 
was  low  and  there  was  no  difference 
between  the  treatment  groups.  The 
authors  reported  that  in  both  groups  the 
chance  of  having  a  lesion  increased  with 
an  increase  in  the  mean  daily  use  of  the 
product.  The  authors  concluded  that 
multiple  daily  use  of  the  nonoxynol  9 
containing  gel  did  not  show  an  increase 
of  local  toxicity  over  the  placebo  gel. 
Rustomjee  et  al.  (Ref.  28)  studied  a 
vaginal  contraceptive  film  containing  72 
mg  of  nonoxynol  9  versus  a  glycerin 
placebo  film  in  a  randomized,  double- 
blind,  crossover  trial.  The  20  subjects 
were  female  sex  workers,  and  HIV 
infection  was  not  an  exclusion  criteria. 
Subjects  used  either  the  treatment  film 
or  placebo  film  for  1  month  and,  after 
a  1 -month  film-ft«e  washout  period, 
used  the  other  film  for  the  last  month. 
Condoms  were  provided.  The 
differences  in  signs  and  symptoms  of 
genital  lesions  from  use  of  the 
nonoxynol  9  film  and  the  placebo  film 
did  not  reach  statistical  significance. 
However,  the  authors  cautioned  that  the 
clinical  findings  of  an  increase  in  minor 
erythematous  genital  lesions  in  the 
nonoxynol  9  group,  together  with  an 
increased  HIV  viral  load  associated  with 
the  presence  of  a  minor  genital  lesion, 
is  worrisome. 

In  siunmary,  many  of  the  studies 
(Refs.  8,  15  through  18,  20  through  24, 
and  28)  suggest  that  nonoxynol  9 
vaginal  contraceptive  formulations  can 
increase  the  chances  of  vaginal  and 
genital  tract  irritation,  and  cause 
disruption  of  the  vaginal  epitheliimi  or 
the  vaginal  flora.  Some  studies  (Refs.  8, 
20,  22,  and  23)  suggest  the  risk  of  these 
adverse  events  can  be  increased  by 
frequent  and/or  chronic  use.  One  study 
(Ref.  25)  concluded  that  once  a  day  use 
was  safe,  but  noted  that  the  power  to 
detect  a  small  increase  in  epithelial 
toxicity  may  be  limited  by  the  short 
duration  of  use.  Investigators  in  one 
study  (Ref.  27)  concluded  that  multiple 
daily  use  of  nonoxynol  9  (52.5  mg)  gel 
was  safe,  but  in  a  previous  study  (Ref. 
,  23)  of  nonoxynol  9  (52.5  mg)  gel  in 
'  women  with  low  risk  of  HIV  infection, 
the  investigators  concluded  that  women 
using  nonoxynol  9  gel  were  significantly 
more  likely  to  develop  lesions  than 
those  in  the  placebo  or  no-treatment 
groups.  The  authors  stated  that  large 
scale  intervention  trials  were  needed  to 


determine  if  genital  lesions  increase  the 
risk  of  acquiring  HIV  infection. 

Several  studies  suggested  a  causal 
link  between  the  frequency  of  use  of 
nonoxynol  9,  increased  vaginal 
irritation,  and  the  possibility  that 
vaginal  irritation  (such  as  the  disruption 
of  the  vaginal  epithelium)  may  increase 
the  risk  of  transmission  of  the  AIDS 
virus  (HTV)  and  other  STDs.  The 
preliminary  findings  of  a  study  on 
nonoxynol  9  (52.5  mg)  gel  presented  at 
the  International  AIDS  Conference  in 
July  2000  (Ref.  8)  suggested  that 
nonoxynol  9  does  not  prevent  the 
transmission  of  HIV  and  other  STDs  and 
may  facilitate  the  transmission  of  these 
pathogens.  Another  study  (Ref.  26) 
concluded  that  the  use  of  a  nonoxynol 
9  containing  film  did  not  reduce  the  rate 
of  new  HIV,  gonorrhea,  or  chlamydia 
infection  even  when  latex  condoms 
were  used.  Other  studies  (Refs.  20,  24, 
and  28)  also  suggested  that  the  adverse 
effects  of  nonoxynol  9  on  the  vaginal 
flora  and  epithelium  may  increase  the 
risk  of  transmission  of  the  AIDS  virus 
(HIV),  certain  other  STDs,  and/or  genital 
infections.  The  studies  in  high  risk 
populations  (sex  workers)  (Refs.  8,  24, 
25,  27,  and  28)  suggested  the  possibility 
that  the  fi^uency  of  use  of  nonoxynol 
9  can  increase  vaginal  irritation  and 
epitheliiun  disruption.  Such  increased 
irritation  may  increase  the  risk  of 
becoming  infected  with  STDs,  including 
the  AIDS  virus  (HIV)  from  infected 
partners. 

The  CDC,  on  May  10,  2002,  published 
a  report  containing  a  recommendation 
that  women,  particularly  those  at  risk 
for  HIV  or  STDs,  be  informed  that 
nonoxynol  9  contraceptives  do  not 
protect  against  these  infections  (Ref.  29). 
The  CDC  report  described  the  extent  of 
nonoxynol  9  contraceptive  use  in 
women  in  1999  and  summarized  recent 
publications  on  nonoxynol  9  and  HIV/ 
STDs.  According  to  this  report,  most 
women  in  the  United  States  with  HIV 
become  infected  through  sexual 
transmission.  Thus,  the  report 
underscores  the  importance  of  alerting 
women  about  the  safety  concerns 
surrounding  nonoxynol  9. 

On  June  28,  2002,  the  World  Health 
Organization  (WHO)  issued  revised 
public  health  guidelines  for  the  use  of 
nonoxynol  9  for  HIV  and  STD 
prevention  and  for  pregnancy 
prevention  in  populations  at  high  risk 
for  HIV  (Ref.  30).  The  guidelines  were 
based  on  a  review  of  current  clinical 
safety  and  effectiveness  data  on 
nonoxynol  9  (Ref.  31).  The  WHO 
guidelines  advised  that  "Spermicides 
containing  nonoxynol  9  do  not  protect 
against  HIV  infection  and  may  even 
increase  the  risk  of  HIV  infection  in 


women  using  these  products 
fi^uently."  The  guidelines  also  advised 
women  at  high  risk  of  HIV  infection 
against  using  nonoxynol  9  spermicides 
for  contraception. 

Based  on  safety  concerns,  the  agency 
considers  it  important  to  alert  users  of 
OTC  vaginal  contraceptives  containing 
nonoxynol  9  that  these  products  do  not 
prevent  transmission  of  the  AIDS  virus 
(HTV)  and  other  STDs,  and  that  frequent 
use  of  these  products  can  increase 
vaginal  irritation,  which  may  increase 
the  risk  of  getting  certain  STDs, 
including  the  AIDS  virus  (HIV)  from 
infected  partners.  The  agency  also 
believes  that  product  labeling  should 
include  a  statement  to  encourage  the  use 
of  condoms  as  a  method  to  help  reduce 
the  risk  of  becoming  infected  with  the 
AIDS  virus  (HIV)  and  other  STDs. 

FDA's  proposal  to  require  these 
warnings  and  other  information  does 
not  require  a  finding  that  any  or  all  of 
the  OTC  drug  products  that  contain 
nonoxynol  9  actually  caused  an  adverse 
event,  and  FDA  does  not  so  find.  Nor 
does  FDA's  requirement  of  warnings 
and  other  information  repudiate  the 
OTC  drug  monographs  under  which  the 
affected  drug  products  have  been 
lawfully  marketed.  Rather,  as  a 
consumer  protection  agency,  FDA  has 
determined  that  these  additional 
warnings  and  other  information  are 
necessary  to  ensure  that  these  OTC  drug 
products  continue  to  be  safe  and 
effective  for  their  labeled  indications 
under  ordinary  conditions  of  use  as 
those  terms  are  defined  in  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  This 
judgment  balances  the  benefits  of  these 
drug  products  against  their  potential 
risks,  and  reflects  our  conclusion  that 
even  a  potential  link  between  the  use  of 
nonoxynol  9  and  serious  adverse  health 
consequences  warrants  this  action  (see 
CFR  330.10(a)). 

FDA's  decision  to  act  in  an  instance 
such  as  this  one  need  not  meet  the 
standard  of  proof  required  to  prevail  in 
a  private  tort  action  [Glastetter  v. 
Novartis  Pharmaceuticals,  Corp.,  252 
F.3d  986,  991  (8th  Cir.  2001).  To 
mandate  a  warning,  or  take  similar 
regidatory  action,  FDA  need  not  show, 
nor  do  we  allege,  actual  causation. 

hi  the  NPRM  (60  FR  6892  at  6901),  the 
agency  stated  that  consumers  should  be 
warned  about  possible  allergic  reactions 
such  as  burning  and  itching  of  the 
vagina  and  penis  that  may  occur  when 
using  vaginal  contraceptive  drug 
products.  The  agency  recommended 
that  the  following  warning  be  included 
in  the  labeling:  "If  you  or  your  partner 
develops  irritation,  such  as  burning  or 
itching  in  the  genital  area,  stop  using 
this  product.  If  irritation  continues. 
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contact  your  physician."  At  the 
November  22. 1996.  NDAC  meeting 
(Ref.  1),  the  committee  also  noted  that 
penile  irritation  could  occur.  The 
agency  is  aware  that  the  labeling  of  most 
OTC  marketed  vaginal  spermicides 
containing  nonoxynol  9  bears  a  warning 
to  stop  use  and  ask  a  doctor  if  irritation 
of  the  vagina  or  penis  occurs  or 
continues.  In  this  document,  the  agency 
is  proposing  a  similar  warning.  The 
agency  is  not  aware  of  any  data  that 
suggest  increased  penile  irritation  from 
frequent  use  of  nonoxynol  9  may 
increase  the  risk  of  getting  STDs  from 
infected  female  partners.  However,  the 
agency  encoiuages  more  research  and 
studies  to  evaluate  this  potential  safety 
concern. 

n.  The  Agency's  Proposal 

The  agency  is  proposing  to  amend 
part  201  (21  CFR  part  201)  by  adding 
§201.325  entitled  "Over-the-counter 
drugs  for  vaginal  contraceptive  use 
containing  nonoxynol  9  as  the  active 
ingredient;  required  warnings."  This 
section  would  require  new  warnings  for 
all  OTC  vaginal  contraceptive  drug 
products  containing  nonoxynol  9  as  the 
active  ingredient,  whether  marketed 
imder  an  NDA  or  the  ongoing  OTC  drug 
review.  The  agency  is  proposing  to 
require  the  following  warnings  be  added 
to  the  labeling  of  all  marketed  OTC 
vaginal  contraceptives  containing 
nonoxynol  9:  "Sexually  transmitted 
diseases  (STds)  alert  [heading  in  bold 
type):  This  product  does  not  [this  word 
highlighted  in  bold  type]  protect  against 
the  AIDS  virus  (HIV)  or  other  sexually 
transmitted  diseases  (STDs)." 

Based  on  the  studies,  the  agency  is 
also  proposing  a  warning  to  inform 
users  of  OTC  vaginal  spermicides 
containing  nonoxynol  9  that  frequent 
use  can  increase  vaginal  irritation  and 
may  increase  the  risk  of  getting  the 
AIDS  virus  (HTV)  or  other  STDs  from 
infected  partners.  The  statements  would 
also  quantify  the  definition  of  "frequent 
use"  by  adding  "(more  than  once  a 
day)".  The  proposed  warning  states: 

Ask  a  doctor  before  use  if  you  have 
[heading  in  bold  type]  a  new  sex  partner, 
multiple  sex  partners,  or  unprotected  sex. 
Frequent  use  (more  than  once  a  day)  of  this 
product  can  increase  vaginal  irritation,  which 
may  increase  the  risk  of  becoming  infected 
with  the  AIDS  virus  (HIV)  or  other  STDs  from 
infected  partners.  Ask  a  doctor  or  other 
health  professional  for  your  best  birth  control 
method. 

The  agency  is  also  proposing  a  warning 
to  stop  use  and  ask  a  doctor  if  irritation 
of  the  vagina  or  penis  occiu-s.  The 
"    agency  recommended  a  similar  warning 
in  the  NPRM  (60  FR  6892  at  6901):  "If 
you  or  yoiu  partner  develops  irritation, 
such  as  bxuning  or  itching  in  the  genital 


area,  stop  using  this  product.  If  irritation 
continues,  contact  your  physician."  The 
agency  is  revising  that  warning  in  this 
dociunent  to  state:  "Stop  use  and  ask  a 
doctor  if  [heading  in  bold  type)  you  or 
your  partner  get  burning,  itching,  a  rash, 
or  other  irritation  of  the  vagina  or 
penis."  Further,  the  warning  that  reads 
"For  vaginal  use  only"  needs  to  be 
included  in  accordance  with  the 
requirements  in  §  201.66(c)(5)(i). 

Becalise  of  the  public  health  concerns 
regarding  the  transmission  of  STDs  and 
the  AIDS  virus  (HIV),  the  agency 
believes  that  manufacturers  should 
inform  consumers  as  soon  as  possible 
that  nonoxynol  9  does  not  protect 
against  the  AIDS  virus  (HTV)  and  that 
^quent  use  of  nonoxynol  9  can 
increase  vaginal  irritation.  FDA 
encourages  manufacturers  of  all  OTC 
vaginal  contraceptive  drug  products 
containing  nonoxynol  9  to  implement 
the  agency's  proposed  labeling  warnings 
voluntarily  as  soon  as  possible,  subject 
to  the  possibility  that  FDA  may  change 
the  wording  of  the  statements,  as  a 
result  of  comments  submitted  in 
response  to  this  proposal.  The  agency 
considers  these  warnings  important  to 
the  safe  use  of  OTC  vaginal 
contraceptive  drug  products  containing 
nonoxynol  9. 

Because  there  is  no  final  monograph 
for  these  products  at  present, 
manufacturers  of  OTC  vaginal  ^ 

contraceptive  drug  products  containing 
nonoxynol  9  are  required  to  follow  the 
labeling  requirements  in  §  201.66  as  of 
the  first  major  labeling  revision  after 
May  16.  2002.  The  agency  intends  to 
consider  the  labeling  revisions  in  this 
proposal,  when  finalized,  to  be  the  first 
major  labeling  revision  after  May  16, 
2002.  for  products  that  have  not  already 
converted  to  the  "Drug  Facts"  labeling 
format,  and  to  require  those  products  to 
conform  to  §  201.66  at  that  time.  For 
products  that  have  already  converted  to 
the  "Drug  Facts"  format,  the  agency  will 
require  the  labeling  revisions  in  this 
proposal  to  be  implemented  by  the 
effective  date  of  the  final  rule. 

In  addition,  the  agency  is  proposing  to 
require  additional  labeling  information 
which  would  convey  to  consumers  that 
studies  have  raised  safety  concerns  that 
increased  vaginal  irritation  (i.e.. 
irritation  or  damage  to  the  cell  lining  of 
the  vagina  that  may  or  may  not  produce 
symptoms)  caused  by  frequent  use  of 
nonoxynol  9  may  make  one  more 
susceptible  to  the  risk  of  getting  the 
AIDS  virus  (HTV)  or  other  STDs  from 
infected  partners  and  that  consvmaers 
who  use  these  products  frequently 
should  seek  further  advice  from  a  doctor 
or  other  health  professional  for  their 
best  birth  control  method.  In  the  interest 


of  public  health,  the  information  would 
also  include  a  statement  to  encourage 
the  use  of  a  latex  condom  with  every 
sexual  act  to  help  to  reduce  the  risk  of 
getting  the  AIDS  virus  (HIV)  and  other 
STDs.  The  agency  is  proposing  that  this 
labeling  be  included  either  on  the 
outside  container  or  wrapper  of  the 
retail  package  under  the  "Other 
information"  section  of  the  "Drug 
Facts"  labeling  in  accordance  with 
§  201.66  or  in  a  package  insert.  Many  of 
the  marketed  OTC  vaginal  contraceptive 
drug  products  already  have  a  package 
insert  that  contains  information  on  how 
to  use  the  product  and  this  new 
information  could  readily  be 
incorporated  in  that  package  insert.  The 
agency  is  proposing  the  following 
labeling: 

•  Studies  have  raised  safety  concerns  that 
frequent  use  (more  than  once  a  day)  of 
products  containing  nonoxynol  9  can 
increase  vaginal  irritation,  which  may 
increase  the  risk  of  getting  the  AIDS  virus 
(HIV)  or  other  STDs  from  infected  partners. 
Vaginal  irritation  may  include  symptonjs 
such  as  burning,  itching,  or  a  rash,  or  you 
may  not  notice  any  symptoms  at  all.  If  you 
use  these  products  frequently  and/or  have  a 
new  sex  partner,  multiple  sex  partners,  or 
unprotected  sex,  see  a  doctor  or  other  health 
professional  for  your  best  birth  control  and 
methods  to  prevent  STDs. 

•  Correct  use  of  a  latex  condom  with  every 
sexual  act  will  help  reduce  the  risk  of  getting 
the  AIDS  virus  (HIV)  and  other  STDs. 

The  studies  suggest  a  possible 
correlation  between  increased  vaginal 
irritation  from  frequent  use  and  the  risk 
of  transmission  of  the  AIDS  virus  (HIV) 
and  other  STDs.  Because  of  this 
significant  safety  concern,  the  agency  is 
asking  for  comments  on  how  to  best 
present  this  information  in  the  product 
labeling. 

in.  Questions  to  be  Addressed 

The  agency' is  concerned  with  how 
well  consumers  understand  the 
language  in  the  proposed  warnings  and 
whether  the  proposed  warnings  convey 
the  safety  concerns  for  nonoxynol  9 
adequately.  The  agency  invites  public 
comments  on  the  following  questions: 

1.  Do  the  proposed  warnings  under 
the  headings  "Sexually  transmitted 
diseases  alert,"  "Ask  a  doctor  before  use 
if  you  have."  and  "Stop  use  and  ask  a 
doctor  if  adequately  convey  the  safety 
concerns  to  consumers?  What  revisions, 
if  any,  would  be  useful? 

2.  Are  there  other  data  to  support.    . 
expand,  or  refute  the  proposed 
warnings? 

3.  Are  there  additional  data  to  further 
clarify  or  specifically  quantify  the  term 
"frequent  use"  iii  the  proposed  warning 
that  states:  "Frequent  use  (more  than 
once  a  day)  of  this  product  can  increase 
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vagina]  irritation,  which  may  increase 
the  risk  of  getting  the  AIDS  virus  (HIV) 
or  other  STDs  from  infected  partners"? 

4.  Are  the  symptoms  of  vaginal 
irritation  adequately  defined?  Are  there 
other  symptoms  that  should  be 
included? 

5.  Are  there  additional  data  to 
correlate  an  increase  in  vaginal  irritation 
with  an  increased  risk  of  transmission  of 
HIV  and  other  STDs?  If  so,  how  should 
such  information  be  conveyed  in 
labeling? 

6.  Is  a  package  insert  the  best  way  to 
provide  additional  information  to 
consumers  or  should  this  information 
appear  on  the  outer  carton? 

7.  Are  the  proposed  statements  for  the 
package  insert  appropriate?  What 
revisions  or  additional  information,  if 
any.  would  be  useful  to  make  the 
package  insert  more  informative  and 
consumer  friendly? 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
proposed  rule  under  Executive  Order 
12866.  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  {2  U.S.C. 
1501  et  seq.).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibility  Act,  if  a  rule  has 
a  significant  impact  on  a  substantial 
number  of  small  entities,  an  agency 
must  analyze  regulatory  options  that 
would  minimize  any  significant  impact 
of  the  rule  on  small  entities.  Section 
202(a)  of  the  Unfunded  Mandates 
Reform  Act  of  1995  requires  that 
agencies  prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation). 

The  agency  believes  that  this 
proposed  rule  is  consistent  with  the 
principles  set  out  in  Executive  Order 
12866  and  in  these  two  statutes.  FDA 
has  determined  that  the  proposed  rule  is 
not  a  significant  regulatory  action  as 
defined  by  the  Executive  order  and  so 
is  not  subject  to  review  under  the 
Executive  order. 

The  Unfunded  Mandates  Reform  Act 
does  not  require  FDA  to  prepare  a 
statement  of  costs  and  benefits  for  this 
proposed  rule,  because  the  proposed 


rule  is  not  expected  to  result  in  any  1- 
year  expenditure  that  would  exceed 
$100  million  adjusted  for  inflation.  The 
ciurent  inflation  adjusted  statutory 
threshold  is  about  $110  million. 

The  purpose  of  this  proposed  rule  is 
to  require  additional  labeling  for  OTC 
vaginal  contraceptive  drug  products 
containing  nonoxynol  9.  The  labeling 
includes  new  warnings  and  other 
important  information  about  using  these 
products.  These  products  are  currently 
packaged  in  an  outer  carton  that  should 
have  sufficient  space  to  accommodate 
this  additional  labeling.  The  agency  is 
aware  that  most  of  the  currently 
marketed  products  already  include  a 
consumer  package  insert.  Therefore,  to 
allow  firms  greater  flexibility,  the 
agency  is  allowing  almost  half  of  the 
new  information  to  appear  in  the 
package  insert.  There  are  a  limited 
number  of  products  ciurently  marketed 
that  will  be  aff^ected  by  this  proposed 
rule  and  the  incremental  one-time  costs 
are  minimal.  The  one-time  costs  include 
designing  the  new  carton,  designing  a 
new  package  insert,  and  the  inventory 
loss  of  any  imused  current  labeling.  The 
agency  assumes  the  same  weighted 
average  cost  to  relabel  (i.e.,  $3,600  per 
stock  keeping  unit  (SKU)  (individual 
products,  packages,  and  sizes))  that  it 
estimated  for  the  final  rule  requiring 
uniform  label  formats  of  OTC  drug 
products  (64  FR  13254  at  13279  to 
13281,  March  17, 1999).  Inventory  loss 
was  estimated  using  data  from  a  study 
supporting  the  fore  mentioned  rule. 
With  a  6-month  implementation  period, 
inventory  loss  was  estimated  to  be 
between  $500  and  $3,000  per  SKU, 
depending  on  product  sales,  for  an 
estimated  weighted  average  inventory 
loss  of  $2,050  .  The  inventory  loss  and 
redesign  costs  for  the  package  insert  are 
estimated  to  be  about  $1,380  per  SKU. 

The  agency's  Drug  Listing  System 
identifies  15  manufacturers  and 
distributors  of  OTC  vaginal 
contraceptive  drug  products  containing 
nonoxynol  9  that  together  produce 
approximately  40  SKUs.  At  a  relabeling 
cost  of  $3,600  per  SKU  and  an  inventory 
loss  of  $2,050  per  SKU,  estimated  total 
one-time  costs  of  relabeling  could  be 
$266,000  (40  X  ($3,600  +  $2,050)).  Even 
if  all  required  wording  is  revised  on  the 
outer  carton,  manufacturers  may  revise 
their  package  inserts  as  well  to  conform 
to  the  revised  language.  This  adds 
another  $55,200  (40  x  $1,380)  to  the 
one-time  cost,  for  an  estimated  total  of 
$321,200. 

As  the  agency  is  providing  the 
language  of  the  labeling  to  be  used,  all 
firms  should  have  the  necessary  skills 
and  personnel  to  perform  the  required 
relabeling  either  in-house  or  by 


contractual  arrangement.  The  proposed 
rule  does  not  require  any  new  reporting 
or  recordkeeping  activities.  No 
additional  professional  skiUs  are 
needed. 

About  9  firms  affected  by  this 
proposed  rule  meet  the  Small  Business 
Administration's  definition  of  a  small     • 
entity  (fewer  than  750  employees).  The 
actual  impact  on  these  firms  will  vary 
depending  on  the  number  and  nature  of 
the  products  they  manufacture  or 
distribute.  All  nine  entities  market 
additional  types  of  products  and  have 
only  one  or  two  SKUs  affected  by  this 
proposed  rule.  The  average  incremental 
cost  per  SKU  to  comply  with  this 
proposed  rule  is  estimated  to  be  $8,030 
($321,200/40  SKUs).  Actual  costs  to  the 
small  entities  will  likely  be  lower 
because  distributors  of  low  sales  volume 
OTC  drug  products  usually  market  their 
products  in  packaging  that  costs  less 
than  the  industry  average. 

While  the  costs  to  individual 
manufacturers  to  relabel  their  products 
are  minimal,  the  potential  benefits  to 
consumers  who  use  these  products  are 
substantial.  The  agency  considers  it 
essential  that  users  be  aware  that  these 
products  do  not  protect  against  the 
AIDS  virus  (HIV)  or  other  STDs.  The 
monetary  benefit  of  potentially 
preventing  any  cases  of  AIDS  or  STDs 
is  significant  compared  to  the  minor 
cost  of  relabeling  these  products  to 
provide  the  new  required  information. 

The  agency  has  tentatively  considered 
but  rejected  several  labeling 
alternatives:  (1)  A  shorter  or  longer 
implementation  period,  and  (2)  an 
exemption  from  coverage  for  small 
entities.  The  agency  considers  it 
important  that  this  information  appear 
in  product  labeling  as  soon  as  possible, 
but  acknowledges  that  implementation 
in  a  timeframe  any  less  than  6  months 
would  be  very  difficult  for  affected 
manufacturers.  However,  because  of  the 
importance  of  this  new  labeling 
information,  the  agency  considers  a 
period  of  12  months  too  long  to 
implement  this  new  labeling.  The 
agency  rejected  an  exemption  for  small 
entities  because  the  new  labeling  is  also 
needed  by  consumers  who  purchase 
products  marketed  by  those  entities. 
Further,  because  of  the  importance  of 
this  information,  the  agency  is  not 
proposing  a  longer  effective  date  for  any 
products  with  annual  sales  less  than 
$25,000. 

The  analysis  shows  that  this  proposed 
rule  is  not  economically  significant 
under  Executive  Order  1 2866  and  that 
the  agency  has  considered  the  burden  to 
small  entities.  Based  on  this  analysis, 
the  agency  does  not  believe 
manufacturers  will  incur  a  significant 
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economic  impact.  Therefore,  the  agency 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
No  further  analysis  is  required  under 
the  Regulatory  FlexibiUty  Act  (5  U.S.C. 
605(b)). 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  proposed  rule 
would  have  on  companies  marketing 
OTC  vaginal  contraceptive  drug 
products  containing  nonoxynol  9.  Types 
of  impact  may  include,  but  are  not 
limited  to,  costs  associated  with 
relabeling  or  repackaging.  Comments 
regarding  the  impact  of  this  proposed 
rule  should  be  accompanied  by 
appropriate  documentation.  The  agency 
is  providing  a  period  of  90  days  from 
the  date  of  publication  of  this  proposed 
rule  in  the  Federal  Register  for 
comments  on  this  subject  to  be 
developed  and  submitted.  The  agency 
will  evaluate  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  proposed  rule  in  the  preamble  to 
the  final  rule. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  the 
labeling  requirements  proposed  in  this 
document  are  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
because  they  do  not  constitute  a 
"collection  of  information"  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Rather,  the 
proposed  labeling  statements  are  a 
"public  disclosure  of  information 
originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)). 

VI.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.31(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Federalism 

FDA  has  analyzed  this  proposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  proposed  rule 
does  not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
■  National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  tentatively  concludes  that  the 


proposed  rule  does  not  contain  policies 
that  have  federalism  implications  as 
defined  in  the  Executive  order  and, 
consequently,  a  federalism  summary 
impact  statement  has  not  been  prepared. 

Vm.  Request  for  Comments 

Interested  persons  may  submit  written 
or  electronic  conunents  on  the  proposed 
rule,  the  agency's  specific  questions  in 
section  III  of  this  document,  and  the 
agency's  economic  impact 
determination  to  the  Dockets 
Management  Branch  (see  ADDRESSES)  by 
April  16,  2003.  Three  copies  of  all 
written  comments  are  to  be  submitted. 
Individuals  submitting  written 
comments  or  anyone  submitting 
electronic  comments  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  nxunber  foimd  in 
brackets  in  the  heading  of  this 
docimient  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

K.  Proposed  ESEective  Date 

Because  of  the  importance  of  the 
proposed  warnings  to  the  safe  use  of 
OTC  vaginal  contraceptive  drug 
products  containing  nonoxynol  9,  the 
agency  is  proposing  that  any  final  rule 
that  may  publish  based  on  this  proposal 
become  effective  6  months  after  its  date 
of  publication  in  the  Federal  Register. 
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List  of  Subjects  in  21  CFR  Part  201 

Drugs,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmedc  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  201  be  amended  as  follows: 

PART  201— LABELING 

1.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352, 
353.  355.  358.  360b,  360gg-360ss.  371,  374, 
379e;  42  U.S.C.  216.  241.  262,  264. 

2.  Section  201.66  is  amended  by 
adding  paragraph  (c)(5)(ii)(H)  to  read  as 
follows: 

§  201 .66    Format  and  content  requirements 
for  over-the-counter  (OTC)  drug  product 
lat>eling. 

***** 

(c)  *.  *   * 

(5)*    *    * 
■  (ii)  *    *    * 

(H)  Sexually  tremsmitted  diseases 
(STDs)  warning  for  vaginal 
contraceptive  drug  products  containing 
nonoxynol  9  set  forth  in  §  201.325(b)(2). 
This  warning  shall  follow  the 
subheading  "Sexually  transmitted 
diseases  (STDs)  alert:" 

3.  Section  201.325  is  added  to  subpart 
G  to  read  as  follows: 

§  201 .325    Over-the-counter  drugs  for 
vaginal  contraceptive  use  containing 
nonoxynol  9  as  the  active  ingredient; 
required  warnings. 

(a)  Studies  indicate  that  use  of  vaginal 
contraceptives  containing  nonoxynol  9 
does  not  protect  against  infection  from 
the  human  immunodeficiency  virus 
(HIV),  the  virus  that  causes  acquired 
immunodeficiency  syndrome  (AIDS),  or 
against  the  transmission  of  other 


sexually  transmitted  diseases  (STDs). 
Studies  also  suggest  that  frequent  use  of 
vaginal  contraceptives  containing 
nonoxynol  9  can  increase  vaginal 
irritation,  such  as  the  disruption  of  the 
vaginal  epithelium.  These  effects  may 
increase  the  risk  of  transmission  of  the 
AIDS  virus  (HIV)  and  other  STDs  from 
an  infected  partner.  Consumers  should 
be  warned  that  these  products  do  not 
protect  against  the  transmission  of  the 
AIDS  virus  (HIV)  or  other  STDs.  In 
addition,  frequent  use  of  these  products 
can  increase  vaginal  irritation,  which 
may  increase  the  risk  of  getting  certain 
STDs,  including  the  AIDS  virus  (HIV), 
from  infected  partners. 

(b)  The  labeling  of  OTC  vaginal 
contraceptive  drug  products  containing 
nonoxynol  9  as  the  active  ingredient, 
whether  subject  to  the  ongoing  OTC 
drug  review  or  an  approved  drug 
application,  must  contain  the  following 
warnings  under  the  heading 
"Warnings,"  in  accordance  with 
§201.66. 

(1)  "For  vaginal  use  only"  (this 
heading  in  bold  type] 

(2)  "Sexually  transmitted  diseases 
(STDs)  alert  [this  heading  in  bold  type]: 
This  product  does  not  [this  word  in  bold 
type)  protect  against  the  AIDS  virus 
(HIV)  or  other  STDs." 

(3)  "Ask-a  doctor  before  use  if  you 
have  [heading  in  bold  type]  [optional, 
bullet]  a  new  sex  partner,  multiple  sex 
partners,  or  unprotected  sex.  Frequent 
use  (more  than  once  a  day)  of  this 
product  can  increase  vaginal  irritation, 
which  may  increase  the  risk  of  getting 
the  AIDS  virus  (HIV)  or  other  STDs  from 
infected  partners.  Ask  a  doctor  or  other 
health  professional  for  your  best  birth 
control  method." 

(4)  "Stop  use  and  ask  a  doctor  if 
[heading  in  bold  type]  [optional,  bullet] 
you  or  your  partner  get  burning,  itching, 
a  rash,  or  other  irritation  of  the  vagina 
or  penis". 

(c)  The  labeling  of  this  product  must 
include  the  following  statements  either 
on  the  outside  container  or  wrapper  of 
the  retail  package,  under  the  "Other 
information"  section  of  the  Drug  Facts 
labeling  in  accordance  with 

§  201.66(c)(7),  or  in  a  package  insert. 

(1)  "[Bullet]  Studies  have  raised  safety 
concerns  that  frequent  use  (more  than 
once  a  day)  of  products  containing 
nonoxynol  9  can  increase  vaginal 
irritation,  which  may  increase  the  risk 
of  getting  the  AIDS  virus  (HIV)  or  other 
STDs  from  infected  partners.  Vaginal 
irritation  may  include  symptoms  such 
as  burning,  itching,  or  a  rash,  or  you 
may  not  notifce  any  symptoms  at  all.  If 
you  use  these  products  frequently  and/ 
or  have  a  new  sex  partner,  multiple  sex 
partners,  or  unprotected  sex,  see  a 


doctor  or  other  health  professional  for 
your  best  birth  control  and  methods  to 
prevent  STDs." 

(2)  "[Bullet]  Correct  use  of  a  latex 
condom  with  every  sexual  act  will  help 
reduce  the  risk  of  getting  the  AIDS  virus 
(HIV)  and  other  STDs  from  infected 
partners." 

(d)  Any  drug  product  subject  to  this 
section  that  is  not  labeled  as  requfred 
and  that  is  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  after  [date  6 
months  after  date  of  publication  of  the 
final  rule  in  the  Federal  Register],  is 
misbranded  under  section  502  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  352),  is  a  new  drug 
under  section  505  of  the  act  (21  U.S.C. 
355),  and  is  subject  to  regulatory  action. 

Dated:  December  19,  2002. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-902  Filed  1-15-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[Notice  No.  966;  re:  Notice  Nos.  960  and 
961] 

RIN  1 51 2-AC76  and  1 51 2-AC66 

Red  Hill  (Oregon)  Viticultural  Area 
(2001R-88P);  Red  Hills  (California) 
Viticultural  Area  (2001R-330P) 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Notices  of  proposed  rulemaking 
(NPRMs);  reopening  of  comment 
periods. 

SUMMARY:  We  are  reopening  the 
comment  periods  for  NPRMs  No.  960 
and  No.  961.  Both  NPRMs  were 
published  in  the  Federal  Register  on 
October  30,  2002.  The  proposed  rules,  if 
approved,  would  add  Red  Hill  (Oregon) 
and  Red  Hills  (California)  as  approved 
American  viticultural  areas  and  amend 
27  CFR  part  9.  We  are  acting  on  a 
request  to  extend  the  comment  period  in 
order  to  provide  sufficient  time  for  all 
interested  parties  to  respond  to  the 
issues  raised  in  the  notice. 
DATES:  Written  comments  must  be 
received  on  or  before  March  17,  2003. 
ADDRESSES:  You  may  send  comments  to 
any  of  the  following  addresses: 

•  Chief,  Regulations  Division,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091-0221 
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(Attn:  Notice  No.  960  or  Attn:  Notice 
No.  961); 

•  202-927-8525  (facsimile); 

•  iiprm@atfhq.atf.treas.gov  (e-mail); 

•  http://www.atf.treas.gov  (online).  A 
comment  form  is  available  with  each  of 
the  online  copies  of  these  notices.  At 
this  site,  select  "Regulations,"  then 
"Notices  of  proposed  rulemaking 
(Alcohol)."  Finally,  select  "Send 
comments  via  e-mail"  under  the 
appropriate  notice  number. 

You  may  view  copies  of  the  NPRMs, 
the  request  for  extension,  and  any 
comments  received  on  the  notices  by 
appointment  at  the  ATF  Reference 
Library,  Room  6480,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
or  at  http://MnArw.atftreas.gov  wiih  an 
online  copy  of  Notice  No.  960  and/ or 
Notice  No.  961. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
DeVanney,  Regulations  Division,  Bureau 
of  Alcohol,  Tobacco  &  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226;  telephone  202- 
927-8210;  e-mail 
TPDevanney@atfhq.atf.  treas.gov. 

SUPPLEMENTARY  INFORMATION: 


Drafting  Information 

Tim  DeVanney  of  the  Regulations 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  drafted  this  notice. 

List  of  Subjects  in  27  CFR  Part  9 

Wine. 

Authority  and  Issuance 

Both  Notice  No.  960  and  Notice  No. 
961  were  issued  under  the  authority  of 
27  U.S.C.  205. 

Signed:  lanuary  8.  2003. 
Bradley  A.  Buckles, 
Director. 

[FR  Doc.  03-847  Filed  1-15-03:  8.45  am) 
BIUING  CODE  481 0-31-P 


Background 

On  October  30,  2002,  ATF  published 
two  NPRMs  (Notice  No.  960.  67  FR 
66079,  and  Notice  No.  961,  67  FR 
66083)  to  establish  Red  Hill  (Oregon) 
and  Red  Hills  (California),  respectively, 
as  American  viticultural  areas.  The 
comment  periods  ended  on  December 
30.  2002.  Before  the  close  of  the 
comment  periods,  ATF  received  a 
request  from  Mr.  Sean  Carlton  of 
Archery  Summit,  a  winery  in  Dayton, 
Oregon,  to  extend  the  comment  periods 
for  an  additional  60  days.  Mr.  Carlton 
requested  the  extension  to  allow  more 
time  to  study  the  petitions  and  research 
the  respective  areas. 

In  consideration  of  the  above,  we  find 
that  a  reopening  of  the  comment  periods 
is  warranted. 

Public  Participation 

See  the  Public  Participation  section  of 
either  Notice  No.  960,  or  Notice  No.  961 
for  detailed  instructions  on  submitting 
and  reviiewing  comments.  Comments 
received,  on  or  before  the  new  closing 
dates  will  be  carefully  considered. 

We  will  not  recognize  any  submitted 
material  as  confidential,  and  comments 
may  be  disclosed  to  the  public.  Any 
material  that  the  commenter  considers 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comments.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure. 


DEPARTMENT  OF  THE  l^f^ERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901 
[AL-072-FOR] 

Alabama  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 


SUMMARY:  We.  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM).  are  announcing  receipt  of  a 
proposed  amendment  to  the  Alabama 
regulatory  program  (Alabama  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Alabama  proposes  revisions  to  its 
rules  about  forms  and  license 
applications.  Alabama  intends  to  revise 
its  program  to  improve  operational 
efficiency. 

This  document  gives  the  times  and 
locations  that  the  Alabama  program  and 
proposed  amendment  to  that  program 
are  available  for  your  inspection,  the 
comment  period  during  which  you  may 
submit  written  comments  on  the 
amendment,  and  the  procedures  that  we 
will  follow  for  the  public  hearing,  if  one 
is  requested. 

DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  c.s.t.,  February  18,  2003.  If 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  February  10. 
2003.  We  will  accept  requests  to  speak 
at  a  hearing  until  4  p.m.,  c.s.t.  on 
January  31,2003. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Arthur  W. 


Abbs.  Director.  Birmingham  Field 
Office,  at  the  address  listed  below. 

You  may  review  copies  of  the 
Alabama  program,  this  amendment,  a 
listing  of  any  scheduled  pubUc  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Birmingham  Field 
Office. 

Arthur  W.  Abbs.  Director. 
Birmingham  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  135  Gemini  Circle.  Suite 
215.  Homewood,  Alabama  35209. 
Telephone:  (205)  290-7282.  Internet: 
aabbs@osmre.gov. 

Alabama  Surface  Mining  Commission. 
1811  Second  Avenue,  P.O.  Box  2390, 
lasper.  Alabama  35502-2390. 
Telephone:  (205)  221^130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  W.  Abbs,  Director.  Birmingham 
Field  Office.  Telephone:  ^205)  290- 
7282.  Internet:  aabbs@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Alabama  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Alabama  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *  *    and  rules 
and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionallv  approved  the  Alabama 
program  on  May  20,  1982.  You  can  find 
background  information  on  the  Alabama 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
Mav  20.  1982,  Federal  Register  (47  FR 
22030).  You  can  also  find  later  actions 
concerning  the  Alabama  program  and 
program  amendments  at  30  CFR  901.10, 
901.15.  and  901.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  October  17,  2002 
(Administrative  Record  No.  AL-0654), 
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Alabama  sent  us  an  amendment  to  its 
program  under  SMCRA  (30  U.S.C.  1201 
et  seq.].  Alabama  sent  the  amendment  at 
its  own  initiative.  Below  is  a  summary 
of  the  changes  proposed  by  Alabama. 
The  hill  text  of  the  program  amendment 
is  available  for  you  to  read  at  the 
locations  listed  above  under  ADDRESSES. 

A.  880-X-lB  Forms 

Subchapter  880-X-lB  lists  the  forms 
used  in  the  operations  and  organization 
of  the' Alabama  Surface  Mining 
Commission. 

1 .  Alabama  proposes  to  delete  the     ■* 
following  forms: 

Form  ASMC-3    Request  for  Inspection 

&  Bond  Release. 
Form  ASMC-1 7    Permit  Application 

for  Underground  Mining. 
Form  ASMC-98    Application  for  Coal 

Exploration  Permit  to  Remove  More 

Than  250  Tons  of  Coal  or  Disturb 

More  Than  One-Half  Acre. 
Form  ASMC-1 37    Permit  Application 

for  Coal  Processing  Plants. 

2.  Alabama  proposes  to  change  the 
existing  descriptions  of  Forms  ASMC-6, 
ASMC-16,  ASMC-176,  and  ASMC-232 
to  the  descriptions  shown  below: 
Form  ASMC-6    Application  for  Coal 

Mining  License/ Application  for 
Annual  Update  of  Coal  Mining 
License/Notification  of  Change  in 
Ownership  or  Control. 

Form  ASMC-16    Permit  Application 
for  a  Surface  Coal  Mine/Permit 
Application  for  an  Underground 
Coal  Mine/Permit  Application  for  a 
Preparation  Facility. 

Form  ASMC-176    Renewal  Application 
for  a  Surface  Coal  Mine/Renewal 
Application  for  an  Underground 
Coal  Mine/Renewal  Application  for 
a  Prepeu-ation  Facility. 

Form  ASMC-232    Transfer  Application  . 
for  a  Surface  Coal  Mine/Transfer 
Application  for  an  Underground 
Coal  Mine/Transfer  Application  for 
a  Preparation  Facility. 

3.  Alabama  proposes  to  add  the 
following  new  forms  to  its  list  at  880- 
X-lB: 

Form  ASMC  254    Notice  of  the  Filing 

of  a  Renewal  Application  for 

Surface  Coal  Mining  Permit  (To 

Agencies). 
Form  ASMC  255     Notice  of  the  Filing 
-  of  a  Revision  Application  for 

Surface  Coal  Mining  Permit  (To 

Agencies). 
Form  ASMC  256    Notice  of  the  Filing 

of  a  Revision  Application  for 

Surface  Coal  Mining  Operations 

(Landowner  Notice). 
Form  ASMC  257    Notice  of  Filing  of  a 

Renewal  Application  for  Surface 

Coal  Mining  Operations 

(Landowner  Notice). 


Form  ASMC  258    Statement  as  to 
Negotiability  of  Certificate  of 
Deposit  and  Assignment 
(Subsidence  Impacts). 

Form  ASMC  259    Surety  Bond 
(Subsidence). 

B.  880-X-6A-.06  License  Application 
Requirements 

Alabama  is  proposing  to  revise  880- 
X-6A-.06(g)2(ii)  to  allow  public 
accountants  to  certify  and  sign  current 
statements  of  the  net  worth  of 
applicants  for  licenses  to  conduct 
surface  coal  mining  operations. 
Currently  Alabama  only  allows  certified 
public  accountants  to  certify  and  sign 
these  statements.  The  revised  provision 
reads  as  follows: 

A  current  statement  in  letter  form,  certified 
by  a  certified  public  accountant  or  public 
accountant  licensed  to  do  business  in  the 
State  of  Alabama  that  the  applicant  has  a  net 
worth  of  not  less  than  $100,000.  The 
statement  must  not  be  ambiguous,  qualified, 
or  otherwise  vague.  It  must  state  the  Alabama 
certificate  or  registration  number  of,  and  be 
signed  by  the  certified  public  accountant  or 
public  accountant. 

lib  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

> 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Birmingham  Field  Office  may  not  be 
logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  or  Word  file  avoiding  the  use  , 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
[AL-072-FOR1"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Birmingham  Field  Office  at 
(205)  290-7282. 


Availability  of  Comments 

We  will  make  cominents,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  c.s.t.  on  January  31,  2003.  If  you 
are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  imder  ADDRESSES.  We  will  make 
a  written  simimary  of  each  meeting  a 
part  of  the  administrative  record. 
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rV.  Procedural  Determinations 

Executive  Order  12630— Takings 

The  revisions  made  at  the  initiative  of 
the  State  have  been  reviewed  and  a 
determination  made  that  they  do  not 
have  takings  implications.  This 
determination  is  based  on  the  fact  that 
the  deletions,  revisions,  and  additions 
by  the  Alabama  Siuiace  Niining 
Commission  to  the  forms  listed  in  880- 
X-lB  are  administrative  and  procedural 
in  nature  and  are  not  expected  to  have 
a  substantive  efffect  on  the  regulated 
industry.  The  same  is  true  for  the 
revisions  to  880-X-6A-.06. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 
Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  Uiat 
State  programs  contain  rules  and 
regulations  "consistent  with" 


regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211— Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  il ) 
considered  significant  under  Executive 
Order  12866,  and  (2)  Ukely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  determination 
is  based  on  the  fact  that  the  deletions, 
revisions,  and  additions  by  the  Alabama 
Surface  Mining  Commission  to  the 
forms  listed  in  880-X-lB  are 
administrative  and  procediual  in  nature 
and  are  not  expected  to  have  a 
substantive  effect  on  the  regulated 
industry.  The  same  is  true  for  the 
revisions  to  880-X-6A-.06. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  nde  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  govenunental  agencies  or 
geographic  regions;  and  (c)  does  not     • 


have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  abifity 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  on  the  fact  that 
the  deletions,  revisions,  and  additions 
by  the  Alabama  Siuiace  Mining 
Commission  to  the  forms  listed  in  880- 
X-lB  are  administrative  and  procedural 
in  nature  and  are  not  expected  to  have 
a  substantive  effect  on  the  regulated 
industry.  The  same  is  true  for  the 
revisions  to  880-X-6A-.06. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  on  the 
fact  that  the  deletions,  revisions,  and 
additions  by  the  Alabama  Surface 
Mining  Conunission  to  the  forms  listed 
in  880-X-lB  are  administrative  and 
procediual  in  nature  and  are  not 
expected  to  have  a  substantive  effect  on 
the  regulated  industry.  The  same  is  true 
for  the  revisions  to  880-X-6A-.06. 

List  of  Subjects  in  30  CFR  Part  901 

Intergovernmental  relations.  Siuface 
mining.  Underground  mining. 

Dated:  November  7,  2002. 
Charles  E.  Sandberg, 
Acting  Regional  Director,  Mid-Coptinent 
Regional  Coordinating  Center. 
IFR  Doc.  03-975  Filed  1-15-03:  8:45  am) 
BILUNG  CODE  431(M)fr-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  916 
[KS-023-FOR] 

Kansas  Regulatory  Program  and 
Abandoned  Mine  Land  Reclamation 
Plan 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment.  ' 

SUMMARY:  We.  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  announcing  receipt  of  an 
addition  to  a  previously  proposed 
amendment  to  the  Kansas  regulatory 
program  and  abandoned  mine  land 
reclamation  (AMLR)  plan  (Kansas 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  addition  concerns 
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abandoned  mine  land  (AML)  agency 
procedures  for  reclamation  projects 
receiving  less  than  50  percent 
government  funding.  Kansas  intends  to 
revise  its  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  c.s.t.,  January  31,  2003. 
.  ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  to  John  W. 
Coleman,  Mid-Continent  Regional 
Coordinating  Center,  at  the  address 
listed  below. 

You  may  review  copies  of  the  Kansas 
program,  the  amendment,  and  all 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
,  of  the  amendment  by  contacting  OSM's 
Mid-Continent  Regional  Coordinating 
Center. 

John  W.  Coleman,  Mid-Continent 
Regional  Coordinating  Center,  Office  of 
Surface  Mining,  501  Belle  Street,  Alton, 
Illinois  62002.  Telephone:  (618)  463- 
6460.  Internet:  jcoIeman@osmre.gov. 

Kansas  Department  of  Health  and 
Environment,  Surface  Mining  Section, 
4033  Parkview  Drive,  Frontenac,  Kansas 
66763.  Telephone:  (316)  231-8540. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Coleman,  Mid-Continent  Regional 
Coordinating  Center.  Telephone:  (618) 
463-6460.  Internet: 
jcoleman@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kansas  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Kansas  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  olher  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act  *   *   *;and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Kansas 
regulatory  program  on  January  21, 1981. 
You  can  find  background  information 
on  the  Kansas  regulatory  program  and 
program  amendments,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval, 


in  the  January  21,  1981,  Federal 
Register  (46  FR  5892).  You  can  also  find 
later  actions  concerning  the  Kansas 
regulatory  program  and  program 
amendments  at  30  CFR  916.10,  916.12, 
916.15,  and  916.16. 

The  AMLR  Program  was  established 
by  title  IV  of  the  Act  (30  U.S.C.  1201  et 
seq.)  in  response  to  concerns  over 
extensive  environmental  damage  caused 
by  past  coal  mining  activities.  The 
program  is  funded  by  a  reclamation  fee 
collected  on  each  ton  of  coal  that  is 
produced.  The  money  collected  is  used 
to  finance  the  reclamation  of  abandoned 
coal  mines  and  for  other  authorized 
activities.  Section  405  of  the  Act  allows 
States  and  Indian  tribes  to  assume 
exclusive  responsibility  for  reclamation 
activity  within  the  State  or  on  Indian 
lands  if  they  develop  and  submit  to  the 
Secretary  of  the  Interior  for  approval  a 
program  (often  referred  to  as  a  plan)  for 
the  reclamation  of  abandoned  coal 
mines.  On  the  basis  of  these  criteria,  the 
Secretary  of  the  Interior  approved  the 
Kansas  abandoned  mine  land 
reclamation  plan  (Kansas  plan)  on 
February  1, 1982.  You  can  find 
background  information  on  the  Kansas 
plan,  including  the  Secretary's  findings, 
the  disposition  of  comments,  and  the 
approval  of  the  Kansas  plan  in  the 
February  1,  1982,  Federal  Register  (47 
FR  4513).  You  can  find  later  actions 
goncerning  the  Kansas  plan  and 
amendments  to  the  plan  at  30  CFR 
916.20  and  916.25. 

n.  Description  of  the  Proposed 
Amendment 

By  e-mail  dated  July  24,  2002 
(Administrative  Record  No.  KS-623), 
Kansas  sent  us  an  amendment  to  its 
program  under  SMCRA  (30  U.S.C.  1201 
et  seq.].  Kansas  sent  the  amendment  in 
response  to  a  letter  dated  August  23, 
2000  (Administrative  Record  No.  KS- 
618),  that  we  sent  to  Kansas,  in 
accordance  with  30  CFR  732.17(c), 
concerning  valid  existing  rights.  At  its 
own  initiative,  Kansas  also  proposed  to 
revise  other  provisions  in  its  regulations 
by  adopting  by  reference  portions  of  the 
Federal  regulations  at  30  CFR  Part  700 
to  End  that  were  revised  as  of  July  1, 
2001. 

We  aimounced  receipt  of  the 
amendment  in  the  September  23,  2002, 
Federal  Register  (67  FR  59484)  and 
invited  public  comment  on  its 
adequacy.  The  public  comment  period 
closed  October  23,  2002. 

Diuing  our  review  of  the  amendment, 
we  realized  that  we  did  not  annoimce 
receipt  of  Kansas'  proposed  regulation 
at  Kansas  Administrative  Regulations 
(K.A.R.)  47-16-12  in  the  proposed  rule 
published  on  September  23,  2002. 


Therefore,  we  are  reopening  the 
comment  period  in  this  proposed  rule. 
Kansas  proposed  to  add  the  following 
new  regulation  concerning  AML  agency 
procediues  for  reclamation  projects 
receiving  less  than  50  percent 
government  funding. 

K.A.R.  47-16-12.  AML  agency  procedure's 
for  reclamation  projects  receiving  less  than 
50  percent  government  funding.  This  section 
only  applies  if  the  level  of  funding  for  the 
construction  will  be  less  than  50  percent  of 
the  total  cost  because  of  planned  coal 
extraction. 

(a)  Consultation  with  the  active  coal 
mining  portion  of  the  regulatory  authority.  In 
consultation  with  the  active  mining  portion 
of  the  regulatory  authority,  the  surface 
mining  section  must  make  the  following 
determinations: 

(1)  They  must  determine  the  likelihood  of 
the  coal  being  mined  under  an  active  coal 
mining  permit.  This  determination  must  take 
into  account  available  information  such  as: 

(i)  Coal  reserves  from  existing  mine  maps 
or  other  sources; 

(ii)  Existing  environmental  conditions: 

(iii)  All  prior  mining  activity  on  or  adjacent 
to  the  site; 

(iv)  Current  and  historic  coal  production  in 
the  area;  and 

(v)  Any  known  or  anticipated  interest  iii 
mining  the  site. 

(2)  They  must  determine  the  likelihood 
that  nearby  or  adjacent  mining  activities 
might  create  new  environmental  problems  or 
adversely  affect  existing  environmental 
problems  at  the  site. 

(3)  They  must  determine  the  likelihood 
that  reclamation  activities  at  the  site  might 
adversely  affect  nearby  or  adjacent  mining 
activities. 

(b)  Concurrence  with  the  active  mining 
portion  of  the  regulatory  authority.  If,  after 
consulting  with  the  active  mining  portion  of 
the  regulatory  authority,  it  has  been  decided 
to  proceed  with  the  reclamation  project,  then 
the  abandoned  mine  land  and  active  mining 
portions  of  the  regulatory  authority  must 
concur  in  the  following  determinations: 

(1)  They  must  concur  in  a  determination  of 
the  limits  on  aiiy  coal  refuse,  coal  waste,  or 
other  coal  deposits  which  can  be  extracted 
under  K.A.R.  47-6-9. 

(2)  They  must  concur  in  the  delineation  of 
the  boundaries  of  the  AML  project. 

(c)  Documentation.  You  must  include  in 
the  AML  case  file: 

(1)  The  determinations  made  under 
paragraphs  (a)  and  (b)  of  this  section; 

(2)  The  information  taken  into  account  in 
making  the  determinations;  and 

(3)  The  names  of  the  parties  making  the 
determinations. 

(d)  Special  requirements.  For  each  project, 
the  surface  mining  section  must: 

(1)  Characterize  the  site  in  terms  of  mine 
drainage,  active  slides  and  slide-prone  areas, 
erosion  and  sedimentation,  vegetation,  toxic 
materials,  hydrologic  balance,  and  other  ami 
hazards  associated  with  the  project; 
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(2)  Ensure  that  the  reclamation  project  is 
conducted  in  accordance  with  the  provisions 
of  K.  A.R  47-16-1  et.  seq.\ 

(3)  Develop  specific-site  reclamation 
requirements,  including  performance  bonds 
when  appropriate  in  accordance  with  state 
procedures;  and 

(4)  Require  the  contractor  conducting  the 
reclamation  to  provide,  prior  to  the  time 
reclamation  begins,  applicable  documents 
that  clearly  authorize  the  extraction  of  coal 
and  payment  of  royalties. 

(e)  Limitation.  If  the  reclamalion  contractor 
extracts  coal  beyond  the  limits  of  the 
incidental  coal  specified  in  paragraph  (b)(1) 
of  this  section,  the  contractor  must  obtain  a 
permit  under  47-401  et.  seq.  and  K.A.R.  47- 
1-1  et.  seq.  for  such  coal. 

m.  Public  Comment  Procedures 

We  are  reopening  the  comment  period 
on  the  Kansas  program  amendment  to 
provide  you  an  opportunity  to 
reconsider  the  adequacy  of  the 
amendment.  Under  the  provisions  of  30 
CFR  732.17(h)  and  884.15(a),  we  are 
requesting  comments  on  whether  the 
amendment  satisfies  the  program 
approval  criteria  of  30  CFR  732.15  and 
884.14.  If  we  approve  the  amendment, 
it  will  become  part  of  the  Kansas 
program. 

Written  Comments 

If  you  submit  written  or  electronic 
comments  on  the  proposed  rule  during 
the  15-day  comment  period,  they  should 
be  specific,  should  be  confined  to  issues 
pertinent  to  the  notice,  and  should 
explain  the  reason  for  your 
recommendation(s).  We  may  not  be  able 
to  consider  or  include  in  the 
Administrative  Record  comments 
deUvered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
KS-023-FOR"  and  your  name  and 
return  address  in  yoiu'  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Mid-Continent  Regional 
Coordinating  Center  at  (618)  463-6460. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  wrill  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 


beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

In  this  rule,  the  State  is  proposing 
valid  existing  rights  standards  that  are 
similar  to  the  standards  in  the  Federal 
definition  at  30  CFR  761.5.  Therefore, 
this  rule  has  the  same  takings 
implications  as  the  Federal  valid 
existing  rights  rule.  The  takings 
implications  assessment  for  the  Federal 
valid  existing  rights  rule  appears  in  part 
XXIX.E  of  the  preamble  to  that  rule.  See 
64  FR  70766,  70822-27,  December  17, 
1999.  The  provisions  in  the  rule  based 
on  other  counterpart  Federal  regulations 
do  not  have  takings  implications.  This 
determination  is  based  on  the  analysis 
performed  for  the  counterpart  Federal 
regulations. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988— Civil  Justice 
Reform 


The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standaids  are  not  apphcable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731.  and  732  have 
been  met.  These  standards  are  also  not 
applicable  to  the  actual  language  of 
State  and  tribal  abandoned  mine  land 
reclamation  plans  and  plan 
amendments  because  each  plan  is 
drafted  and  promulgated  by  a  specific 
State  or  tribe,  not  by  OSM.  Decisions  on 
proposed  abandoned  mine  land 
reclamation  plans  and  plan 


amendments  submitted  by  a  State  or 
tribe  are  based  solely  on  a  determination 
of  whether  the  submittal  meets  the 
requirements  of  title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  30  CFR  part  884 
of  the  Federal  regulations. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA.  Section  405(d)  of 
SMCRA  requires  State  abandoned  mine 
reclamation  programs  to  be  in 
compliance  with  the  procedures, 
guidelines,  and  requirements 
established  under  SMCRA. 

Executive  Order  13211— Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C).  Also  agency  decisions 
on  proposed  State  and  tribal  abandoned 
mine  land  reclamation  plans  and  plan 
amendments  are  categorically  excluded 
from  compliance  with  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332)  by  the  Manual  of  the  Department 


2268 Federal  Register / Vol.  68,  No.  11 /Thursday.  January  16,  2003 / Proposed  Rules 


of  the  biterior  (516  DM  6,  appendix  8, 
paragraph  8.4B(29]). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
•  information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Ffexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governmental  agencies  or 
geographic  regions;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
.unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 


List  of  Subiects  in  30  CFR  Part  916 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  November  15.  2002. 
Charles  E.  Sandberg, 

Acting  Regional  Director,  Mid-Continent 

Regional  Coordinating  Center. 

[PR  Doc.  03-974  Filed  1-15-03;  8:45  am] 

BILLING  CODE  4310-05-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

[MD-049-FOR] 

Maryland  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  We  are  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Maryland  regulatory  program  (the 
"Maryland  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  Maryland 
proposes  revisions  to  and  additions  of 
rules  about  the  definition  of  "rnaterial 
damage,"  the  definition  of  "replacement 
of  water  supply,"  survey  of  structures 
and  renewable  resources  lands, 
subsidence  control  plans,  the  general 
requirements  for  hydrologic  balance,  the 
general  requirements  for  subsidence 
control,  surface  owner  protection 
related  to  subsidence  control,  and  deep 
mine  bonding  requirements.  Maryland 
intends  to  revise  its  program  to  be 
consistent  with  Federal  rules 
promulgated  by  OSM  as  a  result  of  the 
Energy  Policy  Act  of  1992. 

This  document  gives  the  times  and 
locations  that  the  Maryland  program 
and  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments  on  the  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  e.s.t.  February  18,  2003.  If 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  February  10, 
2003.  We  will  accept  requests  to  speak 
at  a  hearing  until  4  p.m.,  e.s.t.  on 
January  31,  2003. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 


to  speak  at  the  hearing  to  George  Rieger 
at  the  address  listed  below. 

You  may  review  copies  of  the 
Maryland  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Oversight  and 
Inspection  Office. 
Mr.  George  Rieger,  Oversight  and 

Inspection  Office,  Office  of  Surface 

Mining  Reclamation  and 

Enforcement,  Three  Parkway  Center, 

Pittsburgh,  PA  15220,  412-937-2153, 

grieger@osmre.gov. 
C.  Edmon  Larrimore,  Program 

Administrator,  Mining  Program, 

Maryland  Department  of  the 

Environment,  1800  Washington 

Boulevard,  Baltimore,  MD  21230, 

410-537-3573. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Telephone:  412-937- 
2153.  Internet:  grieger@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Maryland  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Maryland 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with-the 
requirements  of  the  Act  *   *   *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Maryland 
program  on  February  18,  1982.  You  can 
find  background  information  on  the 
Maryland  program,  including  the 
Secretary's  findings,  the  disposition  of  . 
comments,  and  conditions  of  approval 
of  the  Maryland  program  in  the 
February  18,  1982  Federal  Register  (47 
FR  7214).  You  can  also  find  later  actions 
concerning  Maryland's  program  and 
program  amendments  at  30  CFR  920.12, 
920.15,  920.16,  920.20,  and  920.25. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  October  22,  2002, 
Maryland  sent  us  a  proposed 
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amendment  to  its  program 
(Administrative  Record  No.  MD-574- 
05)  under  SMCRA  (30  U.S.C.  1201  et 
seq.).  Maryland  sent  the  amendment  in 
response  to  Federal  rules  promulgated 
by  OSM  as  a  result  of  the  Energy  Policy 
Act  of  1992.  The  proposed  amendment 
is  intended  to  make  the  Maryland 
program  consistent  with  the  Federal 
regulations.  The  full  text  of  the  program 
amendment  is  available  for  you  to  read 
at  the  locations  listed  above  imder 
ADDRESSES. 

Specifically,  Maryland  proposes  to 
amend  several  sections  of  the  Code  of 
Maryland  Regulations  (COMAR) 
including  sections  26.20.01.02, 
26.20.02.15,  26.20.02.16,  26.20.13.05, 
26.20.13.07,  26.20.13.09,  and 
26.20.14.13,  as  they  relate  to  subsidence 
from  imderground  coal  mining.  The 
proposed  amendments  to  each  section 
are  outlined  below. 

26.20.01.02    Definitions 

Maryland  proposes  to  amend  COMAR 
section  26.20.01.02(B)  by  adding  the 
following  definitions: 

(51-1)  "Material  damage,"  in  the 
context  of  COMAR  26.20.02.15  and  .16 
and  26.20.13.07,  .09,  and  .10  means: 

(a)  Any  functional  impairment  of 
surface  lands,  features,  structm-es  or 
facilities; 

(b)  Any  physical  change  that  has  a 
significant  adverse  impact  on  the 
affected  land's  capability  to  support  any 
current  or  reasonably  foreseeable  uses  or 
causes  significant  loss  in  production  or 
income;  or 

(c)  Any  significant  change  in  the 
condition,  appearance  or  utility  of  any 
structure  or  facility  from  its  pre- 
subsidence  condition. 

(81-1)  "Replacement  of  water  supply" 
means  with  respect  to  water  supplies 
contaminated,  diminished,  or 
interrupted  by  coal  mining  operations, 
provision  of  water  supply  on  both  a 
temporary  and  permanent  basis 
equivalent  to  premining  quantity  and 
quality.  Replacement  includes  provision 
of  an  equivalent  water  delivery  system 
and  payment  of  operation  and 
maintenance  cost  in  excess  of  customary 
and  reasonable  delivery  costs  for 
premining  water  supplies. 

(a)  Upon  agreement  by  the  permittee 
and  the  water  supply  owner,  the 
obligation  to  pay  such  operation  and 
maintenance  costs  may  be  satisfied  by  a 
one  time  payment  in  an  amount  which 
covers  the  present  worth  of  the- 
increased  annual  operation  and 
maintenance  costs  for  a  period  agreed  to 
by  the  permittee  and  the  water  supply 
owner. 

(b)  If  the  affected  water  supply  was 
not  needed  for  the  land  use  in  existence 


at  the  time  of  loss,  contamination  or 
diminution,  and  if  the  supply  is  not 
needed  to  achieve  the  postmining  land 
use,  replacement  requirements  may  be 
satisfied  by  demonstrating  that  a 
suitable  alternative  water  sovut:e  is 
available  and  could  feasibly  be 
developed.  If  this  approach  is  selected, 
written  concurrence  must  be  obtained 
from  the  water  supply  owner. 

26.20.02.15    Survey  of  Structures  and 
Renewable  Resources  Lands 

The  State  proposes  to  amend  COMAR 
section  26.20.02.15  by  adding  the 
following  new  subsection  B: 

B.  The  survey  required  by  §  A  of  this 
regulation  shall  contain: 

(1)  A  map  of  the  permit  and  adjacent  areas 
at  a  scale  of  1:12,000.  or  larger,  if  determined 
necessary  by  the  Bureau,  showing  the 
location  and  type  of: 

(a)  Structures  and  renewable  resource 
lands  that  subsidence  may  materially  damage' 
or  for  which  the  value  or  reasonably 
foreseeable  use  may  be  diminished  by 
subsidence,  and 

(b)  Water  supplies  that  could  be 
contaminated,  diminished,  or  interrupted  by 
subsidence; 

(2)  A  narrative  indicating  whether 
subsidence,  if  it  occurred  could  cause 
material  damage  to  or  diminish  the  value  or 
reasonably  foreseeable  use  of  any  structures  • 
or  renewable  resource  lands  or  could 
contaminate,  diminish,  or  interrupt  any 
water  supplies;  and 

(3)  A  survey  of  the  quantity  and  quality  of 
all  water  supplies  in  accordance  with 
COMAR  26.20.13.07E. 


Because  a  new  subsection  B  is 
proposed,  the  State  also  proposes  to 
change  the  current  subsection  B  to 
subsection  C  and  proposes  additional 
amendments  to  the  current  subsection 
B.  The  ciurent  subsection  B  reads  as 
follows: 

B.  If  the  survey  shows  that  these  structures 
or  renewable  resource  lands  do  not  exist,  or 
material  damage  or  diminution  could  not  be 
caused  in  the  event  of  mine  subsidence,  and 
if  the  Bureau  agrees  with  the  conclusion, 
hirther  information  need  not  be  provided  in 
the  application  under  this  regulation. 

If  we  approve  the  proposed  changes, 
the  amended  subsection  would  read: 

C.  If  the  survey  under  section  A  of  this 
regulation  shows  that  no  structures,  water 
supplies,  or  renewable  resource  lands  exist, 
or  that  no  material  damage  or  diminution  in 
value  or  reasonably  foreseeable  use  of  slich 
structures  or  lands,  or  interruption  of  such 
water  supplies  would  occur  as  a  result  of 
mine  subsidence,  and  if  the  Bureau  agrees 
with  the  conclusion,  further  information 

■  need  not  be  provided  In  the  application 
under  this  regulation. 

Finally,  the  current  subsection  C 
would  be  changed  to  subsection  D  and 
amended.  The  ciurent  subsection  C 
states: 


C.  If  the  survey  shows  these  structures  or 
renewable  resource  lands  exist,  and  that 
subsidence  could  cause  material  damage  or 
diminution  of  the  value  or  foreseeable  use  of 
the  land,  or  if  the  Bureau  determines  that  the 
damage  or  diminution  could  occur,  the 
application  shall  contain  a  subsidence 
control  plan  in  accordance  with  Regulation 
.16  of  this  chapter. 

If  we  approve  the  proposed  changes, 
the  amended  language  would  read: 

D.  If  the  survey,  under  sections  A  and  B 
of  this  regulation  shows  that  structures  or 
renewable  resource  lands,  or  water  supplies 
exist,  and  that  subsidence  could  cause    . 
material  damage  or  diminution  of  the  value 
or  reasonably  foreseeable  use  of  such 
structures  or  lands,  or  contamination, 
diminution,  or  interruption  of  water 
supplies,  or  if  the  Bureau  determines  that  the 
damage,  diminution  in  value  or  foreseeable 
use.  or  contamination,  diminution,  or 
interruption  could  occur,  the  application 
shall  contain  a  subsidence  control  plan  in 
accordance  with  Regulation  .16  of  this 
chapter. 

26.20.02. 1 6    Subsidence  Control  Plan 

Section  26.20.02.16  sets  forth  what  shall  be 
included  in  a  subsidence  control  plan,  if  one 
is  required.  Maryland  proposes  to  add  an 
additional  subsidence  control  plan 
requirement  to  this  section: 

E.  A  description  of  the  measures  to  be 
taken  in  accordance  with  Environment 
Article.  §  15-608(b).  GOMAR  26.20.13.05C. 
and  COMAR  26.20.13.09  to  replace  adversely 
affected  water  supplies  or  to  mitigate  or 
remedy  any  subsidence-related  material 
damage  to  the  land  and  protected  structures; 
and 

If  we  approve  the  proposed 
amendment,  the  current  subsection  E 
would  become  subsection  F,  but 
otherwise  would  remain  unchanged. 

26.20.13.05    Hydrologic  Balance: 
General  Requirements 

This  section  currently  has  two 
subsections,  A  and  B.  The  State 
proposes  to  amend  this  section  by 
adding  new  subsections  A  and  D  ahd  by 
changing  the  current  subsections  A  and 
B  to  B  and  C.  respectively.  Should  we 
approve  the  proposed  amendment,  the 
current  subsections  A  and  B  would 
otherwise  remain  unchanged.  The 
proposed  subsections  A  and  D  state: 

A.  As  used  in  this  regulation,  an  owner  of 
interest  in  real  property  shall  include  a 
renter,  tenant,  or  a  lessee  of  real  property. 

D.  The  permittee  shall  promptly  replace 
the  water  supply  of  an  owner  of  interest  in 
real  property  who  obtains  all  or  part  of  the 
owner's  supply  of  water  for  domestic, 
agricultural,  industrial,  or  other  legitimate 
use  from  an  underground  or  surface  source 
that  is  contaminated,  diminished,  or 
interrupted  by  underground  mining 
activities. 


, 
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26.20.13.07    Subsidence  Control: 
General  Requirements 

Maryland  proposes  to  make  several 
changes  to  COMAR  section  26.20.13.07. 
First,  two  changes  are  proposed  for 
subsection  A.  Subsection  A  currently 
reads  as  follows: 

A.  Underground  mining  activities  shall  be 
planned  and  conducted  so  as  to  prevent 
subsidence  from  causing  material  damage  to 
the  surface,  to  the  extent  technologically  and 
economically  feasible,  and  so  as  to  maintain 
the  value  and  reasonably  foreseeable  use  of 
surface  lands.  This  may  be  accomplished  by 
leaving  adequate  coal  in  place,  backfilling,  or 
other  measures  to  support  the  surface,  or  by 
conducting  underground  mining  in  a  manner 
that  provides  for  planned  and  controlled 
subsidence.  This  may  not  be  construed  to 
prohibit  the  standard  method  of  room  and 
pillar  mining. 

The  State  proposes  to  remove  the 
phrase  "to  the  surface"  from  the  first 
sentence  in  the  above  quoted  regulation 
and  also  to  remove  the  final  sentence, 
"[tjhis  may  not  be  construed  to  prohibit 
the  standard  method  of  room  and  pillar 
mining,"  from  the  regulation. 

Second,  the  State  proposes  to  add 
new  paragraphs  B  and  C  to  COMAR 
26.20.13.07.  The  proposed  paragraphs 
are  quoted  below: 

B.  Underground  mining  activities  that 
employ  mining  technology  that  provides  for 
planned  subsidence  in  a  predictable  and 
controlled  manner  must  utilize  necessary  and 
prudent  measures,  consistent  with  the 
mining  method  employed,  to  minimize 
material  damage  to  the  extent  technologically 
and  economically  feasible  to  all  structures, 
except  that  measures  required  to  minimize 
material  damage  to  such  structures  are  not 
required  if: 

(1)  The  permittee  has  the  written  consent 
of  the  owners  of  the  structures;  or 

(2)  The  cost  of  such  measures  exceeds  the 
anticipated  costs  of  repair,  unless  the 
anticipated  damage  would  constitute  a  threat 
to  health  or  safety. 

C.  Nothing  in  this  regulation  prohibits  the 
standard  method  of  room-and-pillar  mining. 

Third,  Maryland  proposes  to  change 
the  existing  subsection  B  to  subsection 
D.  The  current  subsection  B  states  that 
"[t]he  person  engaged  in  underground 
mining  activities  shall  comply  with  all 
provisions  of  the  subsidence  control 
plan  prepared  and  approved  by  the 
Bureau."  If  we  approve  the  proposed 
changes,  the  new  subsection  D  would 
state,  "(t]he  person  engaged  in 
underground  mining  activities  shall 
comply  with  all  provisions  of  the 
approved  subsidence  control  plan 
prepared  and  approved  by  the  Bureau  in 
accordance  with  COMAR  26.20.02.16." 

Finally,  a  new  subsection  E  is 
proposed.  The  language  of  the  proposed 
subsection  is  quoted  below: 


E.  Presubsidence  Surveys  of  Water 
Supplies. 

(1)  Each  application  for  a  permit  shall 
contain  a  survey  of  the  condition  of  the 
quantity  and  quality  of  all  water  supplies 
within  the  permit  area  and  adjacent  area  that 
could  be  contaminated,  diminished,  or 
interrupted  by  subsidence. 

(2)  The  applicant  or  permittee  shall  pay  for 
any  survey  technical  assessment  or 
engineering  evaluation  used  to  determine  the 
quantity  and  quality  of  any  water  supplies. 

A  copy  of  the  survey  and  any  technical 
assessment  or  engineering  evaluation  shall  be 
provided  to  the  property  owner  and  the 
Bureau. 

26.20.13.09    Subsidence  Control: 
Surface  Owner  Protection 

Maryland  regulations  at  COMAR 
section  26.20.13.09  currently  consist  of 
subsections  A,  B,  and  C.  No  changes  are 
proposed  for  subsections  A,  B,  or  C; 
however,  the  State  proposes  to  add 
subsection  D: 

D.  In  determining  whether  damage  to 
protected  structures  was  caused  by 
subsidence  from  underground  mining,  all 
relevant  and  reasonably  available 
information  will  be  considered  by  the 
Bureau. 

26.20. 14.13    Deep  Mine  Bonding 
Requirements 

COMAR  section  26.20.14.13  currently 
contains  subsections  A,  B,  and  C.  No 
changes  are  proposed  for  these 
subsections;  however,  the  State 
proposes  to  add  a  new  subsection  D: 

D.  When  subsidence-related  material 
damage  to  land,  structures  or  facilities 
protected  under  COMAR  26.20.13.09  occurs, 
or  when  contamination,  diminution,  or 
interruption  to  a  water  supply  protected 
under  COMAR  26.20,1 3.05C  occurs,  the 
Bureau  shall  require  the  permittee  to  obtain 
additional  performance  bond  in  the  amount 
of  the  estimated  cost  of  the  repairs  if  the 
permittee  will  be  repairing,  or  in  the  amount 
of  the  decrease  in  value  if  the  permittee  will 
be  compensating  the  owner,  or  in  the  amount 
of  the  estimated  cost  to  replace  the  water 
supply  if  the  permittee  will  be  replacing  the 
water  supply,  until  the  repair,  compensation, 
or  replacement  is  completed.  If  repair, 
compensation,  or  replacement  is  completed 
within  90  days  of  the  occurrence  of  damage, 
no  additional  bond  is  required.  The  Bureau 
may  extend  the  requirement  to  post  bond 
beyond  90  days,  but  not  to  exceed  one  year, 
if  the  permittee  demonstrates  and  the  Bureau 
finds,  in  writing,  that  subsidence  is  not 
complete,  that  not  all  probable  subsidence- 
related  material  damage  has  occurred  to 
lands  or  protected  structures,  or  that  not  all 
reasonably  anticipated  changes  have 
occurred  affecting  the  protected  water 
supply,  and  that  it  would  be  unreasonable  to 
complete  the  repair  of  the  subsidence-related 
material  damage  to  land  or  protected 
structures,  or  the  replacement  of  protected 
water  supply  within  90  days. 


m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
conunents  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  yoiu-  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Oversight  and  Inspection  Office  may  not 
be  logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
SATS  No.  MD-049-FOR  •  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Oversight  and  Inspection  Office  at  412- 
937-2153. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
.withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  e.s.t.  on  January  31,  2003.  If  you 
are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
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FOR  FURTHER  INFORMATION  CONTACT.  We 

will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  conunents.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so.  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  bv  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations      , 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

rV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

this  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988— Civil  Justice 
Reform 

The  Departmerft  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  {30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(hKlO). 


decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFTl  Parts  730.  731,  and  732  have 
been  met. 
Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and     • 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  stuface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  tiiat 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
piusuant  to  SMCRA. 

Executive  Order  13211— Regulations 
That  Significantly  Affect  the  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)Of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C). 


Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


Regulatory  Flexibility  Act  ^ 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act . 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  o'r 
local  governmental  agencies  or 
geographic  regions:  and  (c)  Dpes  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  ths  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 


List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 
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Dated:  December  6,  2002. 

Brent  Wahlquist, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

(FR  Doc.  03-979  Filed  1-15-03;  8:45  am] 

BILLING  CODE  431(MI5-P 


POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  No.  RM2003-3;  Order  No.  1358] 

Periodic  Reporting  Rules 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  proposes 
updating  periodic  reporting  rules 
affecting  certain  Postal  Service  data 
submissions.  This  update  entails 
deleting  certain  outdated  requirements 
and  adding  new  requirements, . 
including  an  electronic  filing 
requirement.  These  changes  should 
improve  the  ability  of  the  Commission 
and  others  to  analyze  postal  finances 
and  operating  results.  ' 
DATES:  Initial  comments  are  due  by 
February  10,  2003;  reply  comments  are 
due  by  February  25,  2003. 
ADDRESSES:  Submit  comments 
electronically  via  the  Comission's  Filing 
Online  system,  which  may  be  accessed 
at  http://www.prc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Coimsel, 
202-789-6818. 

SUPPLEMENTATY  INFORMATION:  The 
Commission's  periodic  reporting  rules 
(39  CFR  3001.102)  require  the  Postal 
Service  to  provide  certain  products  of 
its  standard  data  reporting  systems  to 
the  Commission.  Generally,  the  reports 
required  are  the  basic  reports  that  the 
Postal  Service  routinely  compiles  to 
provide  management  with  the  means  to 
monitor  the  Postal  Service's  financial 
condition  and  operatitig  results.  The 
information  provided  under  the 
periodic  reporting  rules  helps  the 
Commission  evaluate  the  cost,  volume, 
and  revenue  projections  that  form  the 
basis  for  the  Commission's  rate  and 
classification  recommendations 
pursuant  to  39  U.S.C.  3624.  It  also 
enables  the  Commission  to  anticipate 
future  trends  in  these  areas,  and  to 
maintain  the  forecasting  models  that  it 
employs  in  rate  cases. 

Most  of  the  periodic  reporting  rules 
date  back  at  least  to  the  mid-1980s.  "The 
Postal  Service's  standard  data  reports 
have  changed  in  important  ways  since 
then.  There  is  a  need  to  update  the 
periodic  reporting  rules  to  reflect  these 
changes.  There  is  also  a  need  to  make 


the  information  provided  more 
complete,  so  that  trends  in  operating 
results  can  be  better  analyzed  and 
evaluated.  Finally,  there  is  a  need  to 
make  the  material  provided  easier  to 
use,  by  obtaining  it  in  an  electronic 
format. 

Proposed  Deletions  From  List  of 
Required  Reports 

The  Commission  proposes  to 
eliminate  certain  reports  from  the  list  of 
those  that  the  Postal  Service  must 
provide  luider  the  periodic  reporting 
rules.  The  Commission  proposes  to 
eliminate  investment  income 
statements,  which  the  Postal  Service 
must  provide  under  current  rule 
102(b)(3).  With  the  advent  of  the  Postal 
Service's  cash  management  plan  in  FY 
1995,  investment  income  has  become  a 
minor  component  of  total  revenues. 
Once  as  high  as  $400  million  per  year, 
it  had  dwindled  to  $35  million  by  FY 
2001 .  As  a  result,  investment  income 
reports  are  not  routinely  needed. 

Current  rule  102(c)(1)  requires  the 
Postal  Service  to  provide  the 
Conunission  with  cash  flow  statements. 
Cash  flow  statements,  however,  are  now 
provided  in  the  Summary  Financial  and 
Operating  Statements,  which  the  Postal 
Service  files  each  accounting  period 
with  the  Commission.  Consequently,  the 
Commission  proposes  to  remove  cash 
flow  statements  from  the  list  of  reports 
that  must  be  periodically  provided. 

Proposed  Additions  to  List  of  Annual 
Reports 

The  Integrated  Financial  Plan  is  a 
document  that  is  presented  to  the 
Governors,  in  public  session,  every  year. 
It  includes  the  financial  operating  plan 
(operating  budget),  the  capital 
investment  plan,  and  the  capital  ~ 
financing  plan  for  the  coming  fiscal 
year.  The  Commission  proposes  to  add 
it  to  the  list  of  annual  reports  required 
under  proposed  rule  102(a). 

The  Integrated  Financial  Plan  was 
filed  as  a  library  reference  in  the  most 
recent  fully  litigated  rate  proceeding. 
(LR-I-489  in  Docket  No.  R2000-1.)  As 
the  fiscal  year  progresses,  the  Postal 
Service  typically  compares  its  actual 
operating  results  with  the  results  that 
were  projected  in  its  Integrated 
Financial  Plan.  Making  the  Integrated 
Financial  Plan  available  to  the 
Commission  annually  will  enable  the 
Commission  to  better  understand 
financial  developments  as  they  unfold 
during  the  year.  It  will  inform  the 
Commission  of  the  assumptions  on 
which  the  Postal  Service's  financial 
plan  is  based.  Comparing  and 
contrasting  those  assumptions  with 
actual  results  would  give  the 


Commission  an  additional  tool  for 
evaluating  the  accuracy  of  the  revenue 
requirement  information  on  which  rate 
recommendations  are  based. 

Proposed  Revisions  to  Annual  Reports 

Current  rule  102(a)(1)  requires  the 
Postal  Service  to  provide  the 
Commission  each  year  with  the  Cost 
and  Revenue  Analysis  Report  (CRA),  the 
portion  of  the  LIOCATT  used  to 
produce  the  CRA,  and  transportation 
workpapers  31  and  57.  The  objective  of 
the  rule  is  to  provide  the  Commission 
with  an  annual  update  of  the  cost 
information  upon  which  the  most  recent 
recommended  rates  were  based.  The 
current  rule,  however,  reflects  .cost 
attribution  methods  in  use  prior  to  1987. 
Since  then,  there  have  been  major 
changes  ia  the  methods  that  the  Pjtstal 
Service  and  the  Commission  use  to 
attribute  costs.  The  CRA  documentation 
required  under  the  rule  needs  to  be 
updated  to  reflect  those  changes. 

Attributable  mail  processing  costs,  for 
example,  are  no  longer  distributed  to 
subclasses  using  the  LIOCATT.  Their 
distribution  is  now  based  on  MODS 
pools  and  a  complex  set  of  shape,  item, 
and  container-based  proxy  rules.  The 
Commission  needs  workpapers  that 
show  how  these  rules  have  been  applied 
to  interim-year  data,  in  order  to  evaluate 
developments  in  mail  processing  costs 
between  rate  proceedings. 

To  adequately  track  cost 
developments  in  interim  years,  to  see 
where  they  differ  from  cost  projections 
that  underlie  its  rate  recommendations, 
and  to  identify  the  sources  of  the 
difference,  the  Commission  needs  a 
comprehensive  set  of  spreadsheet 
workpapers  that  show  the  calculation  of 
attributable  costs  by  cost  component. 
The  documentation  required  is  the 
equivalent  of  the  "B"  workpapers  that 
the  Postal  Service  provides  in  a  general 
rate  proceeding.  To  evaluate 
developments  in  Segment  3  costs,  for 
example,  the  Commission  needs  the 
equivalent  of  Library  Reference  J-55 
that  the  Postal  Service  provided  in 
Docket  No.  R2001-1.  The  Commission 
also  needs  the  updated  factors  and  data 
from  the  data  systems  on  which  the  "B" 
workpapers  are  based,  including  the  In- 
Office  Cost  System  (IOCS),  the 
Management  Operating  Data  System 
(MODS),  the  City  Carrier  Cost  System 
(CCCS),  the  Rural  Carrier  Cost  System 
(RCCS),  and  the  Rural  Mail  Count.  To 
evaluate  developments  in  Segment  3 
costs,  the  Commission  needs  the 
equivalent  of  Library  Reference  J-10 
that  the  Postal  Service  provided  in 
Docket  No.  R2001-1.  Similarly,  to 
evaluate  Segment  7  costs,  the 
Commission  needs  the  equivalent  of 
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Library  Reference  J-12  that  the  Postal 
Service  provided  in  Docket  No.  R2001- 
1  (specifically,  the  data  contained  in  the 
"Z"file). 

The  Commission  needs  this  level  of 
documentation  for  both  the  CRA-PRC 
Version  and  the  CRA-USPS  Version. 
Since  rule  102(a)(1)  was  last  revised, 
significant  differences  have  emerged  in 
Cost  Segments  3  and  7  between  the 
attribution  methods  that  the  Postal 
Service  advocates,  and  those  that  the 
Commission  applies.  In  rate  cases,  in 
order  to  comply  with  the  Commission's 
filing  rules,  the  Postal  Service  typically 
provides  a  version  of  the  CRA  that  is 
consistent  with  its  preferred  methods, 
and  one  that  is  consistent  with  the 
methods  last  approved  by  the 
Commission.  In  addition,  as  part  of  its 
reporting  duties  imder  rule  103,  the 
Postal  Service  each  March  15  provides 
a  domestic  CRA  calculated  according  to 
the  Commission's  attribution  methods. 
The  CRA-PRC  Version  that  the  Postal 
Service  provides  contains  detailed 
documentation  for  Cost  Segments  3,6, 
and  7  (the  equivalent  of  the  "B" 
workpapers  for  those  segments). '  Rule 
103  requires  the  Postal  Service  to  follow 
this  up  with  an  audited  CRA-PRC 
Version  when  it  becomes  available.  The 
Postal  Service's  current  practice  is  to 
meet  this  obligation  by  providing  an 
audited  domestic  CRA  that  is  calculated 
according  to  its  preferred  attribution 
methods. 

The  Commission  is  primarily 
interested  in  obtaining  a  CRA-PRC 
Version,  since  it  typically  provides  the 
cost  basis  for  recommended  rates.  It 
should  be  audited  in  the  sense  that  it  is 
based  on  audited  accrued  costs,  and 
should  include  any  corrections  to  the 
various  factors  (such  as  equipment  and 
maintenance  facility  factors)  that  are 
made  to  the  audited  CRA-USPS 
Version.  The  Commission's  experience 
under  rule  103,  however,  confirms  the 
value  of  having  a  CRA-USPS  Version  to 
compare  it  with.  The  estimates 
produced  by  the  two  versions  of  thp 
CRA  have  a  predictable  historical 
relationship  that  can  be  used  to  test 
their  accuracy.  Accordingly,  proposed 
rule  102(a)  requires  that  the  Postal 
Service  provide  both  versions  of  the 
CRA.  The  audited  CRA-USPS  Version 
should  be  provided  within  two  weeks  of 
its  presentation  for  use  by  postal 
management.  The  final,  corrected  CRA- 
PRC  Version  should  be  filed  within  two 
weeks  of  the  filing  of  the  audited  CRA- 
USPS  Version.  If  the  CRA  is  prepared 


and  presented  to  postal  management 
more  fi«quently  than  annually,  it  should 
be  provided  under  rule  102  with  the 
same  frequency. 

Under  current  costing  methods, 
documentation  of  the  CRA  should 
include,  but  not  be  limited  to,  the 
following: 

(1)  Spreadsheets  supporting  the  CRA. 
(The  "B"  workpapers  found  in  USPS- 
LR-J-57  in  Docket  No.  R2001-1.) 

(2)  The  CRA  Model.  (Filed  as  UPSP- 
LR-J-6  in  Docket  No.  R2001-1.) 

(3)  Output  data  file  and  a  description 
of  the  file  stnictiue  for  the  In-Office  Cost 
System  (IOCS).  (Found  in  USPS-LR-J- 
10  in  Docket  No.  R2001-1.) 

(4)  The  MODS-based  costing 
spreadsheets,  and  SAS  mail  processing 
attribution  and  distribution  programs 
needed  to  produce  output  for  the  "B" 
workpapers.  (USPS-LR-J-55  in  Docket 

No.  R2001-1.) 

(5)  Spreadsheets  that  develop 
equipment  and  facility-related  costs. 
(USPS-LR-J-54  in  Docket  No.  R2001- 

1.) 

(6)  Output  data  file  and  a  description 

of  the  file  structure  for  the  City  Carrier 
Cost  System  (CCCS).  (The  "Z"  file, 
found  inUSPS-LR-J-12  in  Docket  No. 

R2001-1.) 

(7)  Supporting  material,  including 
spreadsheets,  programs,  and 
documentation  for  load  time 
variabilities. 

(8)  The  underlying  route-type  data 
needed  to  produce  the  in-office 
worksheets  in  the  "B"  workpapers. 

(9)  Ouput  data  file  and  a  description 
of  the  file  structure  for  the  Riu^  Carrier 
Cost  System  (RCCS),  and  the  Rural  Mail 
Count.  (USPS-LR-J-71  in  Docket  No. 
R2001-1.) 

(10)  The  fiscal-year  reconciliation  of 
statement  of  revenue  and  expenses  to 
audited  financial  statements  and 
reallocation  of  expenses  by  component. 
(USPS-LR-J-8  in  Docket  No.  R2001-1.) 

(11)  Transportation  workpapers  31 

and  57. 

The  Postal  Service  typically  prepares 
all  of  this  documentation  as  support  for 
its  base-year  costs  in  rate  cases.  It  also 
produces  most  of  it  routinely  each  year, 
either  in  the  preparation  of  the  CRA- 
USPS  Version,  or  in  the  preparation  of 
the  material  required  by  rule  103. 
Therefore,  the  revisions  that  the 
Commission  proposes  to  rule  102(aMl) 
should  not  impose  a  significant 
additional  burden  on  the  Postal  Service 


1  The  Postal  Service  does  not  annually  provide  a 
CRA-PRC  Version  that  documents  the  remaining 
cost  segments  in  as  much  detail.but  its  data  and 
reporting  syst(?ms  are  set  up  in  a  way  that  allows 
it  to  do  so  with  minor  additional  effort. 


Format  of  Reports 

The  CRA  and  Cost  Segments  and 
Components  report  and  the  underlying 
data  have  been  provided  electronically 
in  onmibus  rate  filings.  See  USPS-^LR- 
1-6  in  Docket  No.  R2001-1.  The  Postal 


Service,  however,  does  not  provide 
them  in  electronic  form  when 
submitting  them  as  fifings  imder  rule 
102.  In  order  to  better  search,  archive, 
and  manipulate  these  submissions,  the 
Cormnission  undergoes  a  cumbersome 
and  time  consuiming  process  of 
manually  converting  them  from  hard 
copy  to  electronic  form.  This  burden  is 
uimecessary.  since  all  of  these  materials 
originate  in  electronic  form.  For  this 
reason,  the  Commission's  proposed 
revisions  to  rule  102  include  a 
requirement  that  rule  102  reports  be 
submitted  as  electronic  files  that  can  be 
read  by  publicly  available  PC  software. 
Output  files  should  be  submitted  in  a 
form  that  can  be  read  by  a  PC-based  text 
editor,  or  that  uses  commercially 
available  spreadsheet  software.  If  a 
processing  program  was  developed 
specifically  to  produce  a  workpaper  that 
accompanies  a  report,  that  program 
must  be  provided  in  a  form  that  can  be 
executed  by  publicly  available  PC 
software.^ 

It  appears  that  most,  if  not  all.  of  the 
material  required  by  rule  102  can  be 
presented  in  this  form  without  undue 
burden.  Most  of  this  material  consists  of 
output  of  data  systems  and  programs 
that  can  be  presented  in  an  ASCII  flat 
file  with  an  accompanying  description 
of  the  file  format.  This  will  satisfy  the 
requirement.  This  is  the  format  in  which 
the  Postal  Service  provides  the  cost 
matrix  that  it  uses  to  develop  its  Base 
Year  CRA  and  the  cost  matrices  that  it 
uses  in  its  roll-forward  model  in 
omnibus  rate  cases.  Many  of  these 
reports  are  prepared  using  the  standard 
mainframe  SAS  statistical  language. 
With  minor  additional  effort,  the  Postal 
Service  can  convert  them  to  a  PC- 
readable  format.  Even  though  the  Postal 
Service's  accounting  system  uses  a 
mainfratoe-based  computing  language, 
the  Commission  sees  no  current  need  to 
be  able  to  manipulate  the  Postal 
Service's  accounting  information.  These 
systems  need  not  be  affected  by  the 
proposed  format  requirement  as  long  as 
the  output  of  these  systems  is  submitted 
in  an  ASCII  flat  file  form.  Under  the 
proposed  rule,  it  would  not  be  necessary 
for  the  Postal  Service  to  submit  existing 
COBOL  programs  for  the  IOCS,  the  CRA 
Model,  or  for  other  reports  that  are 
COBOL  based  in  a  PC  executable  format. 
Nor  would  it  be  necessary  to  submit 
existing  processing  programs  for  the 
CCCS.  the  RCCS.  or  the  RPW  in  that 
format.  It  would,  however,  be  necessary 


2  Requiring  material  submitted  under  rule  102  to 
be  in  electronic  form  will  bring  rule  102  into 
general  conformity  with  the  Commission  s  decision 
to  make  electronic  filing  the  standard  method  of 
filing  documents  with  the  Commission.  See  t)rder 
No.  1349.  issued  October  21,  2002. 
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to  submit  in  the  required  format  the 
processing  programs  that  calculate  emd 
distribute  attributable  mail  processing 
costs.  _ 

If  the  Postal  Service  foresees 
substantial  obstacles  to  complying  with 
this  proposed  format  requirement,  it  is 
urged  to  request  a  conference  with  the 
Commission's  technical  staff  to  explore 
the  nature  of  these  obstacles  and  ways 
to  overcome  them  prior  to  the  adoption 
of  a  final  amended  rule  102. 

Billing  Determinants 

Current  rule  102(a)(10)  requires  the 
Postal  Service  to  provide  the 
Commission  with  billing  determinants 
within  two  weeks  of  providing  them  for 
use  by  postal  management.  Recently,  the 
delay  in  the  provision  of  billing 
determinants  in  response  to  the  rule  has 
been  considerable.  Since  FY  1995,  it  has 
ranged  from  nine  to  16  months  after  the 
close  of  the  fiscal  year.  The  current  rule 
allows  the  Postal  Service  to  delay  the 
filing  of  billing  determinant  information 
for  Express  Mail,  Priority  Mail,  and 
parcel  post  for  up  to  one  year  from  the 
time  that  it  provides  billing 
determinants  for  other  categories  of 
mail.  Consequently,  billing 
determinants  for  Express.  Priority,  and 
parcel  post  mail  have  been  from  21  to 
28  months  out  of  date  at  the  time  they 
were  provided.  The  Commission 
believes  that  it  would  be  useful  to 
reexamine  the  rationale  for  the  current 
rule  whose  effect  is  to  allow  billing 
determinants  for  these  three  categories 
of  mail  to  be  well  over  two  years  out  of 
date  when  submitted.  As  a  starting  point 
for  that  reexamination,  the  Commission 
proposes  to  revise  rule  102(a)(10)  to 
require  the  Postal  Service  to  submit 
billing  determinants  for  these  three  mail 
categories  no  later  than  12  months  after 
the  close  of  the  fiscal  year. 

Comments  on  the  revisions  to  rule 
102  proposed  in  this  notice  should  be 
submitted  on  or  before  February  10, 
2003,  and  any  reply  comments  by 
February  25,  2003. 

It  is  ordered: 

1.  Interested  persons  are  invited  to 
submit  comments  on  the  Commission's 
notice  of  proposed  rulemaking  on  or 
before  February  10,  2003.  Any  reply 
comments  should  be  submitted  by 
February  25,  2003. 

2.  The  Secretary  shall  cause  this 
notice  of  proposed  rulemaking  to  be 
published  in  the  Federal  Register. 

Issued  January  8.  2003. 


By  the  Commission. 
Steven  W.  Williams, 

Secretory. 

List  of  Subiects  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure.  Postal  Service. 

For  the  reasons  stated  in  the 
accompanying  Order,  the  Commission 
proposes  the  following  amendments  to 
39  CFR  part  3001. 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  part  3001 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b);  3603;  3622- 
24;  3661;  3662;  3663. 

Subpart  G— Rules  Applicable  to  the 
Filing  of  Reports  by  the  U.S.  Postal 
Service 

2.  Revise  §  3001.102  to  read  as 
follows: 

§  3001 .1 02    Filing  of  reports. 

Each  report  listed  in  this  section  shall 
be  filed  with  the  Secretary  of  the 
Commission  within  two  weeks  of  its 
presentation  for  use  by  postal 
management,  unless  otherwise  noted. 
Each  report  should  be  provided  in  a 
form  that  can  be  read  by  publicly 
available  PC  software.  A  processing 
program  that  was  developed  specifically 
to  produce  an  accompanying  workpaper 
must  be  provided  in  a  form  that  can  be 
executed  by  publicly  available  PC 
software.  COBOL  processing  programs 
in  use  prior  to  FY  2003  are  exempt  from 
this  requirement.  The  reports  and 
information  required  to  be  provided  by 
this  subpart  need  not  include  matters 
that  are  exempt  from  disclosure  by  law. 
Whenever  a  specific  source  is  cited  in 
this  section,  that  citation  includes  any 
successor  or  substituted  source. 

(a)  Annual  reports.  The  following 
information  will  be  filed  by  the  Postal 
Service  annually.  If  it  is  presented  for 
use  by  postal  management  at  more 
frequent  intervals,  it  shall  be  filed  at 
those  intervals: 

(1)  All  input  data,  all  processing 
programs  that  have  changed  since  the 
most  recently  completed  general  rate 
proceeding,  and  all  computer  programs 
used  to  attribute  mail  processing  costs 
to  subclasses,  if  they  are  used  to 
produce  the  Cost  and  Revenue  Analysis 
Report  (CRA).  Each  change  in 
attribution  principles  or  methods  from 
the  previous  report  will  be  identified. 
The  Postal  Service  shall  submit  a  CRA- 
USPS  Version,  followed  within  two 
weeks  by  a  CRA-PRC  Version. 
Documentation  of  the  CRA  shall 


include,  but  not  be  limited  to,  the  . 
following: 

{i)  Spreadsheet  workpapers 
underlying  the  development  of  segment 
costs  by  cost  component.  These 
workpapers  should  include  all  of  the 
updated  factors  and  data  from  the 
supporting  data  systems  used,  including 
the  In-Office  Cost  System  (IOCS),  the 
Management  Operating  Data  System 
(MODS),  the  City  Carrier  Cost  System 
(CCCS),  the  Rural  Carrier  Cost  System 
(RCCS),  and  the  Rural  Mail  Count. 

(ii)  Cost  segments  and  components 
reconciliation  to  financial  statements 
and  account  reallocations. 

(2)  Cost  Segments  and  Components 
Report.  Documentation  shall  include, 
but  not  be  limited  to,  the  following: 

(i)  The  Manual  Input  Requirement, 
the  "A"  report,  and  the  "B"  report; 

(ii)  The  control  string  commands  for 
the  "A"  report,  the  "B"  report 
(including  the  PESSA  factor 
calculations),  and  the  "C"  report; 

(iii)  Themaster  list  of  cost  segment 
components,  including  the  components 
used  as  distribution  keys  in  the 
development  of  the  "B"  report  and  the 
"C"  report. 

(3)  City  delivery  information, 
including  the  number  of  routes  by  type, 
the  number  of  possible  deliveries  by 
type,  the  nimiber  of  collection  boxes, 
and  the  number  of  businesses  served 
(120  days  from  the  close  oT  the  fiscal 
year). 

(4)  Riual  carrier  information, 
including  the  number  of  routes  by  type 
and  miles,  stops,  boxes  served,  and  mail 
pieces  by  route  type  (120  days  from  the 
close  of  the  fiscal  year). 

(5)  Civil  Service  Retirement  Fund 
Deficit  Report  (two  weeks  after  release 
of  the  Annual  Report  of  the  Postmaster 
General). 

(6)  Worker's  Compensation  Report, 
including  summary  workpapers  (two 
weeks  after  release  of  the  Annual  Report 
of  the  Postmaster  General). 

(7)  Annual  Report  of  the  Postmaster 
General. 

(8)  Congressional  Budget  Submission, 
including  workpapers.  The  Postal 
Service  will  also  file  concurrently 
Summary  Tables  SE  1,  2,  and  6 
(coinciding  with  their  submission  to 
Congress). 

(9)  Audit  Adjustment  Vouchers ,  if 
any. 

(10)  Billing  Determinants,  at  the  level 
of  detail  employed  in  the  most  recent 
formal  request  for  a  change  in  rates  or 
fees.  The  provision  of  billing 
determinants  for  Express  Mail,  Priority 
Mail,  and  parcel  post  may  be  delayed  up 
to  12  months  from  the  close  of  the  fiscal 
year  to  which  they  apply. 

(11)  USPS  Integrated  Financial  Plan. 
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(b)  Quarterly  reports.  The  following 
infonnation  will  be  filed  by  the  Postal 
Service  quarterly: 

(1)  Revenue,  Pieces,  and  Weight,  by 
rate  category  and  special  service. 

(2)  Origin/Destination  Information 
Report  National  Service  Index. 

(c)  Accounting  period  reports.  The 
following  information  will  be  filed  by 
the  Postal  Service  each  accoimting 
period: 

(1)  Summary  Financial  and  Operating 

Report. 

(2)  National  Consolidated  Trial 
Balances  and  the  Revenue  and  Expense 
Summary. 

(3)  National  Payroll  Hours  Summary. 

(4)  On-RoU  and  Paid  Employee 
Statistics  (OPRES). 

(5)  Postal  Service  Active  Employee 
Statistical  Summary  (HAT  report). 

(d)  Miscellaneous  reports.  The 
following  infonnation  will  be  filed  by 
the  Postal  Service: 

(1)  Before/ After  Pay  Increase  Reports. 

(2)  Before/ After  COLA  Cost  Reports. 

(3)  A  master  list  of  publications  and 
handbooks  including  those  related  to 
internal  information  procedures,  when 
changed. 

(4)  Data  coUectipn  forms  and 
corresponding  training  handbooks, 
when  changed. 

(5)  Notice  of  changes  in  data  reporting 
systems,  90  days  before  those  changes 
are  implemented. 

[FR  Doc.  03-841  Filed  1-15-03;  8:45  ami 
BILUNG  COOe  7710-FW-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IFL-69-1-9940b;  FRL  -7439-1] 

Approval  and  Promulgation  of 
Implementation  Plans  Florida: 
Approval  of  Revisions  to  the  Florida 
State  Implementation  Plan 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule.    


In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
Florida's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
dociunent  should  do  so  at  this  time. 
DATES:  Written  conunents  must  be 
received  on  or  before  February  18,  2003. 
ADDRESSES:  All  comments  should  be 
addressed  to  Heidi  LeSane  at  the  EPA. 
Region  4  Air  Planning  Branch.  61 
Forsyth  Street,  SW..  Atlanta.  Georgia 
30303-8960. 

Copies  of  the  state  submittal  are 
av^lable  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960. 
Florida  Department  of  Environmental 
Protection,  Tvrin  Towers  Office 
Building.  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  LeSane  at  404/562-9035  (E-mail: 
lesean.heidi@epa.gov). 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  January  3,  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
(FR  Doc.  03-857  Filed  1-15-03;  8:45  am) 

BHJJNG  CODE  6S60-S0-P 


ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  approval  of 
revisions  to  the  Florida  State 
Implementation  Plan  (SIP)  submitted  on 
July  22, 1996,  by  the  State  of  Florida 
through  the  Florida  Department  of 
Environmental  Protection  (FDEP).  These 
revisions  to  rules  62-296.412  and  62- 
296.511,  which  update  the  applicable 
requirements  for  perchloroethylene  dry 
cleaners  and  halogenated  solvent 
degreasing  facilities  to  achieve 
compliance  with  regulations,  are  being 
made  to  keep  the  EPA  approved  SIP 
consistent  with  the  Florida  regulations. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD  137-3093b;  FRL-7436-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Motor  Vehicle  Inspection 
and  Maintenance  Program— Request 
for  Delay  In  the  Incorporation  of  On- 
Board  Diagnostics  Testing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


summary:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Maryland.  The  purpose  of  this  SIP  is  to 
request  a  six-month  extension  of  the 
Federal  deadline  for  incorporating 
checks  of  Onboard  Diagnostic  (OBD) 
systems  on  1996-and-newer  vehicles  to 
Maryland's  motor  vehicle  inspection 
and  maintenance  (I/M)  program.  EPA's 
I/M  requirements  regulations  required 
states  to  add  OBD  checks  to  their  I/M 
programs  by  January  1,  2002.  However, 
states  had  the  option  to  submit  a  request  • 
to  EPA  for  a  delay,  of  up  to  one 
additional  year,  of  the  deadline  to  add 
OBD  system  checks  to  the  I/M  program. 
Maryland's  SIP  revision  contains  a 
request  for  a  six-month  delay,  or  until 
July  1.2002. 

In  the  Final  Rules  section  of  this 
Federal  Register.  EPA  is  approving 
Maryland's  SIP  request  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
request  and  anticipates  no  adverse 
comments.  A  more  detailed  description 
of  Maryland's  request  and  a  detailed 
rationale  for  EPA's  granting  of  the 
requested  deadline  extension  is  set  forth 
in  the  direct  final  rule. 

If  no  adverse  comments  are  received 
in  response  to  this  action,  no  fiulher 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  oil  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  February  18,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Robert  Kramer,  Acting 
Chief.  Air  Quality  Planning  and 
Information  Services.  Mailcode  3AP21, 
U.S.  Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
-    Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
,  U.S.  Environmental  Protection  Agency. 
Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
These  documents  are  also  available  from 
the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore.  Maryland,  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  C.  Kremer,  (215)  814-2147,  or  by 
e-mail  at  kremer.ianet@epa.gov.  Please 
note  that  while  questions  may  be  posed 
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via  telephone  and  e-mail,  formal 
comments  must  be  submitted  in  writing, 
as  indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  conunent. 

Dated:  December  23,  2002. 
ludith  M.  Katz, 

Acting  Regional  Administrator,  Region  HI. 
(FR  Doc.  03-854  Filed  1-15-03;  8:45  am] 
BtLLING  CODE  6S60-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
tOH155-1b;  FRL-7425-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

summary:  The  USEPA  is  proposing  to 
approve,  through  direct  final  procedure, 
oxides  of  nitrogen  (NOx)  rules  including 
an  allowance  trading  program  submitted 
by  the  Ohio  Environmental  Protection 
Agency  (Ohio  EPA).  The 
implementation  plan  affects  electric 
generating  units  (EGUs),  non-EGUs  and 
Portland  cement  plants,  and  was 
submitted  in  a  letter  fi-om  the  Ohio  EPA 
Director  on  July  11,  2002,  following 
required  public  process.  The  intent  of 
Ohio's  action  is  to  satisfy  a  Federal 
requirement  to  develop  a  plan  to  control 
emissions  from  these  categories  of 
sources  in  order  to  meet  the  emissions 
budget  established  by  USEPA  for  Ohio 
during  the  summer-time  ozone  control 
period.  USEPA  is  approving  this  plan 
with  the  understanding  that  Ohio  will 
make  the  minor  revision  to  the  date  in 
Ohio's  rule  by  which  flow  control  will 
be  triggered.  Flow  control  affects  all 
States  in  the  trading  program,  and  the 
date  by  which  it  is  triggered,  2005,  must 
be  consistent  for  all  19  States. 

In  the  final  rules  section  of  this 
Federal  Register,  USEPA  is  approving 
the  State  Implementation  Plan  (SIP)  for 
NOx  as  a  direct  final  rule  without  prior 


proposal  because  we  view  this  action  as 
noncontroversial  and  anticipate  no 
adverse  comments.  If  no  written  adverse 
comments  are  received  in  response  to 
the  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule.  If  USEPA  receives 
meaningful  written  adverse  comments, 
the  direct  final  rule  will  be  withdrawn 
and  all  public  comments  received  will 
be  addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  If  no 
adverse  written  comments  are  received, 
the  direct  final  rule  will  take  effect  on 
the  date  stated  in  that  document  and  no 
further  activity  will  be  taken  on  this 
proposed  rule.  Any  party  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  action  must  be 
received  by  February  18,  2003. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  USEPA, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

A  copy  of  the  Ohio  EPA  request  for 
revision  to  the  SIP  is  available  for 
inspection  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-IBJ),  USEPA, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  IlUnois  60604,  (312)  886-6084. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  USEPA. 

I.  What  Actions  Are  USEPA  Taking  Today? 

II.  Where  Can  I  Find  More  Information  About 
This  Proposal  and  Corresponding  Direct 
Final  Rule? 

I.  What  Actions  Are  USEPA  Taking 
Today? 

The  USEPA  is  proposing  to  approve  a 
revision  to  the  Ohio  SIP  submitted  by 
the  State  which  demonstrates  the  Ohio 
EPA  plan  will  enable  affected  sources  in 
the  State  to  reduce  emissions  of  NOx  in 
order  for  the  State  to  meet  the  NOx 
emissions  budget.  USEPA  is  making  the 
approval  with  the  understanding  that 
Ohio  will  change  the  year  that  flow 
control  will  be  triggered  to  2005,  from 
2006  currently  in  Ohio's  rule. 

n.  Where  Can  I  Find  More  Information 
About  This  Proposal  and 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  4201-7601q. 


Dated:  December  13,  2002. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 
|FR  Doc.  03-961  Filed  1-15-03;  8:45  am] 
8ILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  63,  258,  260,  261,  264, 
265,  266,  270,  271,  and  279 


[FRL-743»-9] 
PIN  2050— AE41 

Waste  Management  System;  Testing 
and  Monitoring  Activities;  Reopening 
of  Comment  Period  for  the  Proposed 
Methods  Innovation  Rule  (MIR) 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  extending  by  an 
additional  60  days  the  comment  period 
on  its  proposed  rule  (October  30,  2002 
at  67  FR  66251)  Utled  Methods 
Innovation  Rule  (MIR)  and  Notice  of 
Data  Availability  that  announced  the 
availability  of  the  new  RCRA  Waste 
Sampling  Draft  Technical  Guidance. 
The  original  comment  period 
announced  in  the  proposal  and  notice 
was  scheduled  to  end  on  December  30, 
2002.  Today's  notice  further  extends  the 
comment  period  on  the  proposed 
Methods  Innovation  Rule  and  RCRA 
Waste  Draft  Technical  Guidance  until 
February  28,  2003. 

DATES:  Written  comments  on  the 
proposed  MIR,  or  RCRA  Waste 
Sampling  Draft  Technical  Guidance 
must  be  submitted  on  or  before  February 
28,  2003.  Comments  postmarked  after 
the  close  of  the  comment  period  will  be 
stamped  "late"  and  may  or  may  not  be 
considered  by  the  Agency. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
to:  EPA  Docket  Center  (EPA/DC),  Office 
of  Solid  Waste  (5305T),  U^. 
Environmental  Protection  Agency 
Headquarters  (EPA,  HQ),  Ariel  Rios 
Building,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460.  Comments  may 
also  be  submitted  electronically  to:  rcra- 
docket@epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  Docket 
ID  No.  RCRA-2002-0025.  All  electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
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You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/.  You  may  view 
and  download  from  the  Internet  the 
proposed  rule  and  selected  support 
materials  at  http://www.epa.gov/ 
epaoswer/hazwaste/test/sw846.htm. 
Update  IIIB  of  SW-846  can  also  be 
accessed  on-line  at  http://epa.gov/ 
epaoswer/hazwaste/test/up3b.htm. 

An  electronic  version  oi  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number.  You  may  also 
view  and  download  docket  information 
from  the  hitemet  at:  http:// 
www.epa.gov/SW-846. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,. whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
other  inforpiation  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EIPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  conunents  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  pubUc 
docket.  Public  conunents  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An^original  and  two 
copies  of  CBI  must  be  submitted  imder 
separate  cover  to:  Regina  Magbie,  RCRA 
CBI  Document  Control  Officer.  EPA 
Office  of  Solid  Waste.  2800  Crystal 
Drive.  7th  Floor  .  Cube  16.  Washington, 
DC  22202.  Public  comments  and 


supporting  materials  are  available  for 
viewing  in  the  EPA  Docket  Center, 
located  at  1301  Constitution  Ave,  NW 
Room  B102,  Washington,  DC  20460.  The 
RIC  is  open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  it  is  recommended  that  the 
public  make  an  appointment  by  calling 
(202)  566-0270.  The  public  may  copy  a 
maximum  of  266  pages  from  any 
regidatory  document  at  no  cost. 
Additional  copies  over  266  pages  will 
cost  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hothne  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington.  DC.  metropoUtan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Kim  Kirkland  (5307W),  Office  of 
Sohd  Waste.  U.S.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.  SW..  Washington,  DC  ?0460.  (703) 
308-8885,  kirkland.kim@epa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
October  30.  2002  (67  FR  210).  EPA 
proposed  to  amend  a  variety  of  testing 
and  monitoring  requirements 
throughout  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  regulations. 
As  noted  in  the  proposal,  the  Agency 
wants  to  allow  more  flexibility  when 
conducting  RCRA-related  sampling  and 
analysis,  by  removing  unnecessary 
required  uses  of  methods  found  in  "Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods,"  also 
known  as  "SW-846,"  and  only  retaining 
the  requirement  to  use  SW-846  methods 
when  the  method  is  the  only  one 
capable  of  measiuing  a  particular 
property  [i.e.,  it  is  used  to  measiu«  a 
required  method-defined  parameter). 
This  is  an  important  step  towards  a 
performance-based  measiuement  system 
(PBMS).  as  part  of  the  Agency's  efforts 
towards  Innovating  for  Better 
Environmental  Results.  In  addition,  we 
proposed  to:  Withdraw  the  reactivity 
method  guidelines  from  SW-846 
Chapter  Seven;  amend  the  ignitability 
and  corrosivity  hazardous  waste 
characteristic  regulations  by  clarifying 
the  use  of  certain  methods;  incorporate 
by  reference  Update  IIIB  to  SW-846; 
add  Method  25 A  for  analyses  conducted 
in  support  of  certain  RCRA  air  emission 
standards;  and  remove  a  confidence 
limit  requirement  for  certain  feedstream 
analyses  conducted  under  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP).  Simultaneously, 
the  Agency  also  announced  the 
availabihty  of  a  new  guidance  dociunent 
for  public  comment  entitled  "RCRA 


Waste  Sampling  Draft  Technical 
Guidance."  The  Agency  believes  the 
new  guidance  when  used  should  make 
it  easier  and  more  cost  effective  to 
comply  with  affected  regulations, 
without  compromising  human  health  or 
environmental  protection.  By  extending 
the  comment  period  to  February  28, 
2003,  we  are  accommodating  a  request 
by  several  parties  for  additional  time  to 
prepare  extensive  relevant  comments. 

Dated:  January  8,  2003. 
Robert  Springer, 

Director  of  the  Office  of  Solid  Waste  and 
Emergency  Response. 
[FR  Doc.  03-957  Filed  1-15-03;  8:46  am) 
BILLING  CODE  6S60-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-743a-7] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  intent  to  delete  the 

ATSF  Clovis  Superfund  Site  from  the 

National  Priorities  List. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  6  is  publishing  a 
direct  final  notice  of  deletion  of  the 
ATSF  Clovis  Superfund  Site  (Site), 
located  in  Ciury  County,  Clovis  New 
Mexico,  from  the  National  Priorities  List 
(NPL).  The  NPL,  promulgated  piu^uant 
to  section  105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is  found 
at  appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  The  EPA  and  the  State  of  New. 
Mexico,  through  the  New  Mexico 
Environment  Department  (NMED).  have 
determined  that  all  appropriate 
response  actions  under  CERCLA.  other 
than  operation  and  maintenance  and 
five-year  reviews,  have  been  completed. 
However,  this  deletion  does  not 
preclude  futiue  actions  under 
Superfund. 

In  the  "Rules  and  Regulations" 
section  of  today's  Federal  Register,  we 
are  publishing  a  direct  final  notice  of 
deletion  of  the  ATSF  Clovis  Superfund 
Site  without  prior  notice  of  intent  to 
delete  because  we  view  this  as  a 
noncontroversial  revision  and  anticipate 
no  adverse  comment.  We  have 
explained  our  reasons  for  this  deletion 
in  the  preamble  to  the  "direct  final 
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deletion.  If  we  receive  no  adverse 
commentfs)  on  this  notice  of  intent  to 
delete  or  the  direct  final  notice  of 
deletion,  we  will  not  take  further  action 
on  this  noUce  of  intent  to  delete.  If  we 
receive  adverse  comment(s).  we  will 
withdraw  the  direct  final  notice  of 
deletion  and  it  will  not  take  effect.  We 
will,  as  appropriate,  address  all  public 
comments  in  a  subsequent  final  deletion 
notice  based  on  this  notice  of  intent  to 
delete.  We  will  not  institute  a  second 
comment  period  on  this  notice  of  intent 
to  delete.  Any  parties  interested  in 
commenting  must  do  so  at  this  time.  For 
additional  information,  see  the  direct 
final  notice  of  deletion  which  is  located 
in  the  Rules  section  of  this  Federal 
Register. 

DATES:  Comments  concerning  this  Site 
must  be  received  by  February  18,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Beverly  Negri, 
Community  Involvement  Coordinator, 
U.S.  EPA  Region  6  (6SF-LP),  1445  Ross 
Avenue,  Dallas,  TX  75202-2733.  (214) 
665-8157  or  1-800-533-3508 
{negri.beverly@epa  gov) . 

FOR  FURTHER  INFORMATION  CONTACT: 
Petra  Sanchez,  Remedial  Project 
Manager  (RPM),  U.S.  EPA  Region  6 
(6SF-LT),  1445  Ross  Avenue,  Dallas.  TX 
75202-2733;  (214)  665-6686  or  1-800- 
533-3508  {sanchez.petra@epa.gov). 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
final  notice  of  deletion  which  is  located 
in  the  Rules  section  of  this  Federal 
Register. 

Information  Repositories: 
Comprehensive  information  about  the 
Site  is  available  for  viewing  and  copying 
at  the  Site  information  repositories 
located  at:  U.S.  EPA  Region  6  Library, 
12th  Floor,  1445  Ross  Avenue,  Suite 
12D13,  Dallas,  Texas  75202-2733,  (214) 
665-6427,  Monday  through  Friday  7:30 
a.m.  to  4:30  p.m.;  Clovis-Carver  Public 
Library,  701  N.  Main  Street,  Clovis,  New 
Mexico,  88101  (505)  769-7840  Monday 
through  Thursday  8  a.m.  to  9  p.m. 
Friday  and  Saturday,  8:30  a.m.  to  5 
p.m.;  New  Mexico  Environment 
Department,  Harold  Runnels  Building. 
1190  St.  Francis  Drive.  Santa  Fe,  New 
Mexico,  87502,  Monday  through  Friday, 
8  a.m.  to  5  p.m.  Contact:  Mr.  George 
Schuman  (505)  827-2911. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals.  Hazardous 
substances.  Hazardous  waste, 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Superfund.  Water 
pollution  control.  Water  supply. 


Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657:  E.O.  12777.  56  FR  54757.  3  CFR, 
1991  Comp..  p.  351:  E.O.  12580,  52  FR  2923: 
3  CFR,  1987  Comp.,  p.  193.   ■ 

Dated:  December  23,  2002. 
Lawrence  E.  Starfleld, 
Deputy  Regional  Administrator,  Region  6. 
|FR  Doc.  03-734  Filed  1-1,5-03;  8:45  am) 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  76 

[CS  Docket  No.  97-80;  PP  Docket  No.  00- 
67;  FCC  03-3] 

Commercial  Availability  of  Navigation 
Devices;  Compatibility  Between  Cable 
Systems  and  Consumer  Electronics 
Equipment 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Further  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  initiates  a 
rulemaking  seeking  public  comment  on 
a  memorandum  of  understanding 
reached  among  members  of  the  cable 
television  and  consumer  electronics 
manufactiu-ing  industries  on  a  cable 
compatibility  standard  for  an  integrated, 
unidirectional  digital  cable  television 
receiver. 

DATES:  Comments  due  March  28,  2003; 
reply  comments  are  due  April  28.  2003. 
Written  comments  on  the  proposed 
information  collection{s)  must  be 
submitted  by  the  public.  Office  of 
Management  and  Budget  (OMB).  and 
other  interested  parties  on  or  before 
March  17.2003. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street.  SW.. 
Washington.  DC  20554.  For  further 
filing  instructions,  see  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Mort.  202^18-1043  or 
smort@fcc.gov.  For  additional 
information  concerning  the  information 
collection(s)  contained  in  this 
document,  contact  Judith  B.  Herman  at 
202-418-0214.  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  further 
notice  of  proposed  rulemaking 
("FNPRM").  FCC  03-3.  adopted  January 
7.  2003;  released  January  10.  2003.  The 
full  text  of  the  Commission's  FNPRM. 
including  the  memorandum  of 
understanding  referenced  herein,  is 
available  for  inspection  and  copying 


during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257) 
at  its  headquarters,  445  12th  Street,  SW., 
Washington,  DC  20554,  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  (202) 
863-2893,  Portals  II,  Room  CY-B402, 
445  12th  St.,  SW,  Washington,  DC 
20554.  or  may  be  reviewed  via  Internet 
at  http://www.fcc.gov/mb. 

Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

This  FNPRM  contains  proposed 
information  collection(s).  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  biudens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information 
collection(s)  contained  in  this  FNPRM, 
as  required  by  the  Paperwork  Reduction 
Act  of  1995  (PRA),  Public  Law  104-13. 
Public  and  agency  comments  are  due  at 
the  same  time  as  other  comments  on 
this  FNPRM;  OMB  notification  of  action 
is  due  March  17,  2003.  Comments 
should  address:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

In  addition  to  filing  comments  wiui 
the  Secretary,  a  copy  of  any  comments 
on  the  information  collections 
contained  herein  should  be  submitted  to 
Judith  B.  Herman,  Federal 
Communications  Commission,  Room 
1— C804.  445  12th  Street,  SW., 
Washington,  DC  20554,  or  via  the 
Internet  to  jboley@fcc.gov,  and  to  Kim 
A.  Johnson,  OMB  Desk  Officer,  Room 
10236  NEOB,  725  17th  Street,  NW.. 
Washington.  DC  20503.  or  via  the 
Internet  to 
Kim_A.Johnson@omb.eop.gov. 

OMB  Control  Number:  3060-(XXXX]. 

Title:  Commercial  Availability  of 
Navigation  Devices  and  Compatibility 
Between  Cable  Systems  and  Consumer 
Electronics  Equipment.  FNPRM.  CS 
Docket  No.  97-80  and  PP  Docket  No. 
00-67. 

Form  Number:  Not  applicable. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  554. 

Estimated  Time  per  Response:  30 
seconds. 
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Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  36,667  hours. 

\rotal  Annual  Costs:  None. 

Needs  and  Uses:  The  FNPRM  seeks 
comment  on  two  proposed  information 
collections.  The  first  is  a  voluntary 
labeling  regime  for  unidirectional  digital 
cable  television  receivers  and  related 
digital  cable  products.  The  proposed 
regime  would  prevent  consumer 
electronics  manufacturers  firom  labeling 
or  marketing  products  as  "digital  cable 
compatible"  (or  an  alternative  term  to  be 
established)  unless  they  meet  certain 
specified  technical  standards  ensuring 
their  compatibility  with  digital  cable 
systems.  Piusuant  to  the  second 
information  collection,  consumer 
electronics  manufactiuers  would  be 
required  to  provide  "consumers  with 
appropriate  post-sale  material,  such  as 
an  owner's  guide,  describing  the 
features  and  functionality  of  the 
product.  We  estimate  that  the  total 
labeling  and  consumer  disclosure 
burden  for  collections  of  information 
under  the  proposed  rules  is  36,667 
hours. 

Sjmopsis  of  the  Further  Notice  of 
Proposed  Rulemaking 

1 .  The  Commission  initiated  its 
Commercial  Availability  of  Navigation 
Devices  proceeding  by  notice  of 
proposed  rulemaking  in  CS  Docket  No. 
97-80  (FCC  97-53).  62  FR  10011,  March 
5, 1997,  and  later  issued  a  further  notice 
of  proposed  rulemaking  and  declaratory 
ruling  (FCC  00-341).  65  FR  58255. 
September  28,  2000.  hi  its  Compatibility 
Between  Cable  Systems  and  Consumer 
Electronics  Equipment  proceeding,  the 
Commission  adopted  a  notice  of 
proposed  rulemaking  in  PP  Docket  No. 
00-67  (FCC  00-137),  65  FR  24671,  April 
27,  2000.  In  connection  with  the 
ongoing  digital  t«fl*vision  ("DTV") 
transition,  certain  commenters  in  these 
proceedings  have  expressed  the  need  for 
adoption  of  a  standard  to  ensure  the 
compatibility  oJF  cable  television  systems 
with  DTV  receivers  and  related 
consumer  electronics  equipment.  To 
this  end,  the  consumer  electronics  and 
cable  industries  are  engaged  in  ongoing 
inter-industry  discussions,  seeking  to 
establish  a  so-called  "cable  plug  and 
play"  standard.  Such  a  standard  would 
allow  consumers  to  directly  attach  their 
DTV  receivers  to  cable  systems  and 
receive  cable  television  services  without 
the  need  for  an  external  navigation 
device. 

2.  On  December  19,  2002,  the 
members  of  this  discussion  group, 
headed  by  the  Consumer  Electronics 
Association  ("CEA")  and  the  National 


Cable  and  Telecommunications 
Association  ("NCTA"),  filed  with  the     ' 
Conunission  a  memorandum  of 
understanding  ("MOU")  which  details 
an  agreement  on  a  cable  compatibility 
standard  for  an  integrated, 
unidirectional  digital  cable  television 
receiver,  as  well  as  other  unidirectional 
digital  cable  products.  NCTA  and  CEA 
assert  that  unidirectional  digital  cable 
television  receivers  manufactured 
pursuant  to  the  MOU  would  be  capable 
of  receiving  analog  basic,  digital  basic 
and  digital  premium  cable  television 
progranuning  by  direct  connection  to  a 
cable  system  providing  digital 
programming.  The  receivers  would  have 
a  Digital  Visual  Interface  ("DVI") 
coimector  with  High-Bandwidth  Digital 
Content  Protection  ("HDCP")  to  connect 
with  other  consumer  electronics 
devices.  The  MOU  also  calls  for  such 
receivers  to  contain  a  point  of 
deployment  ("POD")  interface  slot  into 
which  a  POD  module  provided  by  the 
cable  operator  would  be  inserted  in 
order  to  view  encrypted  programming. 
Due  to  the  unidirectional  nature  of  this 
receiver  specification,  an  external 
navigation  device  will  still  be  needed  to 
receive  advanced  features  such  as  cable 
operator-enhanced  electronic 
programming  guides  ("EPGs"),  impulse 
pay  per  view  ("IPPV")  or  video  on 
demand  ("VOD").  The  MOU  indicates 
that  the  discussion  group  continues  to 
work  on  a  bidirectional  receiver 
specification  which  would  eliminate  the 
need  for  an  external  navigation  device 
to  receive  advanced  services. 

3.  The  compromise  reached  in  the 
MOU.  as  detailed  in  the  FNPRM, 
requires,  inter  alia,  the  consumer 
electronics  and  cable  television 
industries  to  commit  to  certain 
voluntary  acts  and  seeks  the  creation  or 
revision  of  Commission  rules  in  the 
following  general  areas: 

(1)  Requiring  digital  cable'systems 
with  an  activated  channel  capacity  of 
750  MHz  or  greater  to  support  operation 
of  unidirectional  digital  cable  products 
and  to  ensure  that  navigation  devices 
utilized  in  coruiection  with  such 
systems  have  an  IEEE  1 394  interface  and 
comply  with  specified  technical 
standards; 

(2)  Establishing  a  labeling  regime  for 
unidirectional  digital  cable  television 
receivers  and  related  digital  cable 
products  that  meet  certain  technical 
specifications  that  would  be  voluntarily 
used  by  consumer  electronics 
manufacturers.  This  regime  would 
include  testing  and  self-certificati6n 
standards,  as  well  as  consumer 
information  disclosiues  to  purchasers  of 
such  receivers  and  products; 


(3)  Prohibiting  the  use  of  selectable 
output  controls  by  all  multichannel 
video  programming  providers 
("MVPDs");  and 

(4)  Adopting  encoding  rules  for 
audiovisual  content  applicable  to  all 
MVPDs. 

4.  We  hereby  seek  comment  on  the 
MOU  and  the  proposed  Commission 
rules  contained  therein.  We  also  seek 
comment  on  the  potential  impact  of  the 
MOU  and  its  proposed  rules  upon 
consumers,  content  providers,  small 
cable  operators  and  MVPDs  other  than 
cable  operators,  as  well  as  the 
jurisdictional  basis  for  Commission 
action  in  this  area,  including  the       "  "s^.-.j 
creation  of  encoding  rules  for 
audiovisual  content  provided  by 
MVPDs.  As  to  issues  not  addressed  by 
the  MOU,  such  as  the  down-resolution 
of  programming,  we  seek  comment  on 
whether  Conunission  action  is  needed 
and  authorized.  We  also  seek  comment 
on  any  other  issues  germane  to  the 
Commission's  consideration  of  the  MOU 
and  these  proposed  rules. 

5.  Authority.  This  FNPRM  is  issued 
pursuant  to  authority  contained  in 
sections  1.  4(i).  4(j),  303.  403,  601,  624A 
and  629  of  the  Communications  Act  of 
1934,  as  amended. 

6.  Ex  Parte  Rules — Non-Restricted 
Proceeding.  This  is  a  non-restricted 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  that  they  are 
disclosed  as  provided  in  the 
Commission's  Rules.  See  generally  47 
CFR  1.1202,  1.1203,  and  1.1206(a). 

7.  Accessibility  In fonnation. 
Accessible  formats  of  this  FNPRM 
(computer  diskettes,  large  print,  audio 
recording  and  Braille)  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin,  of  the  Consumer  & 
Governmental  Affairs  Bureau,  at  (202) 
418-7426,  TTY  (202)  418-7365,  or  at 
bmillin@fcc.gov. 

8.  Comment  Information.  Pursuant  to 
§§  1.415  and  1.419  of  the  Commission's 
rules,  47  CFR  1.415,  1.419.  interested 
parties  may  file  comments  on  or  before 
March  28,  2003,  and  reply  comments  on 
or  before  April  28,  2003.  Comments  may 
be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings.  63  FR  24121 
(1998). 

9.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 


2280  Federal  Register / Vol.  68.  No.  11 /Thursday.  January  16.  2003 / Proposed  Rules 


proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  fding  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 
Parties  who  choose  to  file  by  paper  must 
file  an  original  and  four  copies  of  each 
filing.  If  more  than  one  docket  or 
rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 

10.  Regulatory  Flexibility  Act.  As 
required  by  the  Regulatory  Flexibility 
Act,  the  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  a  substantial 
number  of  small  entities  of  the 
proposals  addressed  in  this  FNPRM. 
Written  public  comments  are  requested 
on  the  IRFA.  These  comments  must  be 
filed  in  accordance  with  the  same  filing 
deadlines  for  comments  on  the  FNPRM, 
and  they  should  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  IRFA. 


Initial  Regulatory  Flexibility  Analysis 

11.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
("RFA")  the  Commission  has  prepared 
this  initial  regulatory  flexibility  analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  this 
further  notice  of  proposed  rulemaking 
("FNPRM").  Written  public  comments 
are  requested  on  this  IRFA.  Comments 
must  be  identified  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  FNPRM  provided 
above  in  paragraph  8.  The  Commission 
will  send  a  copy  of  the  FNPRM, 
including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  FNPRM  and  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. 

12.  Need  for,  and  Objectives  of,  the 
Proposed  Rules.  The  need  for  FCC 
regulation  in  this  area  derives  from  the 
lack  of  a  so-called  cable  compatibility 
"plug  and  play"  standard  for  a  digital 
cable  television  receiver  and  related 
digital  cable  television  consumer 
electronics  equipment.  The  absence  of 
such  a  standard  has  been  identified  as 

a  key  impediment  to  the  anticipated  rate 
and  scope  of  the  transition  to  digital 
television  ("DTV").  Such  a  standard 
would  allow  consumers  to  directly 
attach  their  DTV  receivers  to  cable 
systems  and  receive  certain  cable 
television  services  without  the  need  for 
an  external  navigation  device.  Since 
more  than  60  percent  of  television 
households  subscribe  to  cable 
programming  services,  the  availability 
of  digital  cable  television  receivers  and 
products  would  encourage  more 
consumers  to  convert  to  DTV,  thereby 
furthering  the  transition.  Private 
industry  negotiations  between  cable 
operators  and  consumer  electronics 
manufacturers  have  resulted  in  a 
Memorandum  of  Understanding 
("MOU")  on  a  cable  compatibility 
standard  for  an  integrated, 
unidirectional  digital  cable  television 
receiver,  as  well  as  for  other 
unidirectional  digital  cable  products. 
The  MOU  requires  the  consumer 
electronics  and  cable  television 
industries  to  each  commit  to  certain 
voluntary  acts  and  seeks  the  creation  or 
revision  of  certain  relevant  Commission 
rules.  The  objective  of  the  proposed 
rules,  as  embodied  in  the  MOU,  will  be 
to  facilitate  the  DTV  transition. 

13.  Legal  Basis.  The  authority  for  the 
action  proposed  in  this  rulemaking  is 
contained  in  sections  1,  4(i)  and  (j),  303, 
403,  601,  624A  and  629  of  the 
Communications  Act  of  1934,  as 


amended,  47  U.S.C.  151,  154{i)  and  (j), 
303, 403,  521,  544a  and  549. 

14.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply.  The  RFA 
directs  the  Commission  to  provide  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  will  be  affected  by  the  proposed 
rules.  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  entity"  under  section  3  of 
the  Small  Business  Act.  In  addition,  the 
term  "small  business"  has  the  same 
meaning  as  the  term  "smalfbusiness 
concern"  under  the  Small  Business  Act. 
A  small  business  concern  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA"). 

15.  Television  Broadcasting.  The    • 
proposed  rules  and  policies  could  affect 
television  broadcasting  licensees,  and 
potential  licensees  of  television  service. 
The  Small  Business  Administration 
defines  a  television  broadcasting  station 
that  has  no  more  than  $12  million  in 
annual  receipts  as  a  small  business. 
Television  broadcasting  consists  of 
establishments  primarily  engaged  in 
broadcasting  images  together  with 
sound,  including  the  production  or 
transmission  of  visual  programming 
which  is  broadcast  to  the  public  on  a 
predetermined  schedule.  Included  in 
this  industry  are  commercial,  religious, 
educational,  and  other  television 
stations.  Also  included  are 
establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  programming  in  their  own 
studios.  Separate  establishments 
primarily  engaged  in  p^ducing 
programming  are  classified  under  other 
NAICS  numbers. 

16.  There  were  1,509  television 
stations  operating  in  the  nation  in  1992. 
That  number  has  remained  fairly 
constant  as  indicated  by  the 
approximately  1,686  operating 
television  broadcasting  stations  in  the 
nation  as  of  September  2001.  For  1992, 
the  number  of  television  stations  that 
produced  less  than  $10.0  million  in 
revenue  was  1,155  establishments. 
Thus,  the  new  rules  could  affect 
approximately  1,686  television  stations; 
approximately  77%,  or  1,298  of  those 
stations  are  considered  small 
businesses.  These  estimates  may 
overstate  the  number  of  small  entities 
since  the  revenue  figures  on  which  they 
are  based  do  not  include  or  aggregate 
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revenues  from  non-television  affiliated 
companies. 

17.  Cable  and  Other  Program 
Distribution.  The  SBA  has  developed  a 
small  business  size  standard  for  cable 
and  other  program  distribution  services, 
which  includes  all  such  companies 
generating  $12.5  million  or  less  in 
revenue  aiuiually.  This  category 
includes,  among  others,  cable  operators, 
direct  broadcast  satellite  {"DBS") 
services,  home  satellite  dish  ("HSD") 
services,  multipoint  distribution 
services  ("MDS"),  multichannel 
multipoint  distribution  service 
("MMDS"),  Instructional  Television 
Fixed  Service  ("ITFS"),  local  multipoint 
distribution  service  ("LMDS"),  satellite 
master  anteima  television  ("SMATV") 
systems,  and  open  video  systems 
("OVS").  According  to  the  Census 
Bureau  data,  there  are  1,311  total  cable 
and  other  pay  television  service  firms 
that  operate  throughout  the  year  of 
which  1,180  have  less  than  $10  million 
in  revenue.  We  address  below  each 
service  individually  to  provide  a  more 
precise  estimate  of  small  entities. 

18.  Cable  Operators.  The  Commission 
has  developed,  with  SBA's  approval, 
our  own  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  We  last  estimated  that  there 
were  1,439  cable  operators  that  qualified 
as  small  cable  companies.  Since  then, 
some  of  those  companies  may  have 
grown  to  serve  over  400,000  subscribers, 
and  others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequently,  we  estimate  that  there  are 
fewer  than  1 ,439  small  entity  cable 
system  operators  that  may  be  affected  by 
the  decisions  and  rules  proposed  in  this 
Further  Notice. 

19.  The  Communications  Act,  as 
amended,  also  contains  a  size  standard 
for  a  small  cable  system  operator,  which 
is  "a  cable  operator  that,  directly  or 
through  an  affiliate,  serves  in  the 
aggregate  fewer  than  1%  of  all 
subscribers  in  the  United  States  and  is 
not  affiliated  with  any  entity  or  entities 
whose  gross  aiuiual  revenues  in  the 
aggregate  exceed  $250,000,000."  The 
Commission  has  determined  that  there 
are  68,500,000  subscribers  in  the  United 
States.  Therefore,  an  operator  serving 
fewer  than  685,000  subscribers  shall  be 
deemed  a  small  operator  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  Based  on  available  data,  we 
find  that  the  number  of  cable  operators 
serving  685,000  subscribers  or  less  totals 


approximately  1,458.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

20.  Direct  Broadcast  Satellite  ("DBS") 
Service.  Because  DBS  provides 
subscription  services,  DBS  falls  within 
the  SBA-recognized  definition  of  cable 
and  other  program  distribution  services. 
This  definition  provides  that  a  small 
entity  is  one  with  $12.5  million  or  less 
in  annual  receipts.  There  are  four 
licensees  of  DBS  services  under  part  100 
of  the  Commission's  rules.  Three  of 
those  licensees  are  currently 
operational.  Two  of  the  licensees  that 
are  operational  have  annual  revenues 
that  may  be  in  excess  of  the  threshold 
for  a  small  business.  The  Commission, 
however,  does  not  collect  annual 
revenue  data  for  DBS  and,  therefore,  is 
unable  to.  ascertain  the  number  of  small 
DBS  licensees  that  could  be  impacted  by 
these  proposed  rules.  DBS  service 
requires  a  great  investment  of  capital  for 
operation,  and  we  acknowledge,  despite 
the  absence  of  specific  data  on  this 
point,  that  there  are  entrants  in  this  field 
that  may  not  yet  have  generated  $12.5 
million  in  annual  receipts,  and  therefore 
may  be  categorized  as  a  small  business, 
if  independently  owned  and  operated. 

21.  Home  Satellite  Dish  ("HSD") 
Service.  Because  HSD  provides 
subscription  services,  HSD  falls  within 
the  SBA-recognized  definition  of  cable 
and  other  program  distribution  services. 
This  definition  provides  that  a  small 
entity  is  one  with  $12.5  million  or  less 
in  annual  receipts.  The  market  for  HSD 
service  is  difficult  to  quantify.  Indeed, 
the  service  itself  bears  little  resemblance 
to  other  MVPDs.  HSD  owners  have 
access  to  more  than  265  channels  of 
programming  placed  on  C-band 

,  satellites  by  programmers  for  receipt 
and  distribution  by  MVPDs,  of  which 
115  channels  are  scrambled  and 
approximately  150  are  unscrambled. 
HSD  owners  can  watch  unscrambled 
channels  without  paying  a  subscription 
fee.  To  receive  scrambled  channels, 
however,  an  HSD  owner  must  purchase 
an  integrated  receiver-decoder  from  an 
equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  package.  Thus,  HSD  users 
include:  (1)  Viewers  who  subscribe  to  a 
packaged  programming  service,  which 
affords  them  access  to  most  of  the  same 
programming  provided  to  subscribers  of 
other  MVPDs;  (2)  viewers  who  receive 
only  non-subscription  programming; 


and  (3)  viewers  who  receive  satellite 
programming  services  illegally  without 
subscribing.  Because  scrambled 
packages  of  programming  are  most 
specifically  intended  for  retail 
consumers,  these  are  the  services  most 
relevant  to  this  discussion. 

22.  Multipoint  Distribution  Service 
("MDS"),  Multichannel  Multipoint 
Distribution  Service  ("MMDS") 
Instructional  Television  Fixed  Service 
("ITFS")  and  Local  Multipoint 
Distribution  Service  ("LMDS").  MMDS 
systems,  often  referred  to  as  "wireless 
cable,"  transmit  video  programming  to 
subscribers  using  the  microwave 
frequencies  of  the  MDS  and  ITFS.  LMDS 
is  a  fixed  broadband  point-to-multipoint 
microwave  service  that  provides  for 
two-way  video  telecommunications. 

23.  In  connection  with  the  1996  MDS 
auction,  the  Commission  defined  small 
businesses  as  entities  that  had  annual 
average  gross  revenues  of  less  than  $40 
million  in  the  previous  three  calendar 
years.  This  definition  of  a  small  entity 
in  the  context  of  MDS  auctions  has  been 
approved  by  the  SBA.  The  MDS 
auctions  resulted  in  67  successful 
bidders  obtaining  licensing 
opportunities  for  493  Basic  Trading 
Areas  ("BTAs").  Of  the  67  auction 
winners,  61  met  the  definition  of  a  small 
business.  MDS  also  includes  licensees 
of  stations  authorized  prior  to  the 
auction.  As  noted,  the  SBA  has 
developed  a  definition  of  small  entities 
for  pay  television  services,  which 
includes  all  such  companies  generating 
$12.5  million  or  less  in  annual  receipts. 
This  definition  includes  multipoint 
distribution  services,  and  thus  applies 
to  MDS  licensees  and  wireless  cable 
operators  that  did  not  participate  in  the 
MDS  auction.  Information  available  to 
us  indicates  that  there  are 
approximately  850  of  these  licensees 
and  operators  that  do  not  generate 
revenue  in  excess  of  $12.5  million 
aruiually.  Therefore,  for  purposes  of  the 
IRFA,  we  find  there  are  approximately 
850  small  MDS  providers  as  defined  by 
the  SBA  and  the  Commission's  auction 
rules. 

24.  The  SBA  definition  of  small 
entities  for  cable  and  other  program 
distribution  services,  which  includes 
such  companies  generating  $12.5 
million  in  annual  receipts,  seems 
reasonably  applicable  to  ITFS.  There  are 
presently  2,032  ITFS  licensees.  All  but 
100  of  these  licenses  are  held  by 
educational  institutions.  Educational  ■ 
institutions  are  included  in  the 
definition  of  a  small  business.  However, 
we  do  not  collect  annual  revenue  data 
for  ITFS  licensees,  and  are  not  able  to 
ascertain  how  many  of  the  100  non- 
educational  licensees  would  be 
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categorized  as  small  under  the  SBA 
definition.  Thus,  we  tentatively 
conclude  that  at  least  1,932  licensees  are 
small  businesses. 

25.  Additionally,  the  auction  of  the 
1,030  LMDS  licenses  began  on  February 
18,  1998,  and  closed  on  March  25,  1998. 
The  Commission  defined  "small  entity" 
for  LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  calendar  years.  These 
regulations  defining  "small  entity  '  in 
the  context  of  LMDS  auctions  have  been 
approved  by  the  SBA.  There  were  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On 
March  27, 1999,  the  Commission  re- 
auctioned  161  licenses;  there'were  40 
winning  bidders.  Based  on  this 
information,  we  conclude  that  the 
number  of  small  LMDS  licenses  will 
include  the  93  winning  bidders  in  the 
first  auction  and  the  40  winning  bidders 
in  the  re-auction,  for  a  total  of  133  small 
entity  LMDS  providers  as  defined  by  the 
SBA  and  the  Commission's  auction 
rules. 

26.  In  sum,  there  are  approximately  a 
total  of  2,000  MDS/MMDS/LMDS 
stations  currently  licensed.  Of  the 
approximate  total  of  2,000  stations,  we 
estimate  that  there  are  1,595  MDS/ 
MMDS/LMDS  providers  that  are  small 
businesses  as  deemed  by  the  SBA  and 
the  Commission's  auction  rules. 

27.  Satellite  Master  Antenna 
Television  C'SMATV")  Systems.  The 
SBA  definition  of  small  entities  for 
cable  and  other  program  distribution 
services  includes  SMATV  services  and, 
thus,  small  entities  are  defined  as  all 
such  companies  generating  $12.5 
million  or  less  in  annual  receipts. 
Industry  sources  estimate  that 
approximately  5,200  SMATV  operators 
were  providing  service  as  of  December 
1995.  Other  estimates  indicate  that 
SMATV  operators  serve  approximately 
1.5  million  residential  subscribers  as  of 
July  2001.  The  best  available  estimates 
indicate  that  the  largest  SMATV 
operators  serve  between  15,000  and 
55,000  subscribers  each.  Most  SMATV 
operators  serve  approximately  3,000- 
4,000  customers.  Because  these 
operators  are  not  rate  regulated,  they  are 
not  required  to  file  financial  data  with 
the  Commission.  Furthermore,  we  are 
not  aware  of  any  privately  published 

•  financial  information  regarding  these 


operators.  Based  on  the  estimated 
number  of  operators  and  the  estimated 
number  of  units  served  by  the  largest 
ten  SMATVs,  we  believe  that  a 
substantial  number  of  SMATV  operators 
qualify  as  small  entities 

28.  Open  Video  Systems  ("OVS"). 
Because  OVS  operators  provide 
subscription  services,  OVS  falls  within 
the  SB  A-recognized  definition  of  cable 
and  other  program  distribution  services. 
This  definition  provides  that  a  small 
entity  is  one  with  $12.5  million  or  less 
in  annual  receipts.  The  Commission  has 
certified  25  OVS  operators  with  some 
now  providing  service.  Affiliates  of 
Residential  Communications  Network, 
Inc.  ("RCN")  received  approval  to 
operate  OVS  systems  in  New  York  City. 
Boston.  Washington.  DC  and  other 
areas.  RCN  has  sufficient  revenues  to 
assure  us  that  they  do  not  qualify  as 
small  business  entities.  Little  financial 
information  is  available  for  the  other 
entities  authorized  to  provide  OVS  that 
are  not  yet  operational.  Given  that  other 
entities  have  been  authorized  to  provide 
OVS  service  but  have  not  yet  begun  to 
generate  revenues,  we  conclude  that  at 
least  some  of  the  OVS  operators  qualify 
as  small  entities. 

29.  Electronics  Equipment 
Manufacturers.  Rules  adopted  in  this 
proceeding  could  apply  to 
manufacturers  of  DTV  receiving 
equipment  and  other  types  of  consumer 
electronics  equipment.  The  SBA  has 
developed  definitions  of  small  entity  for 
manufacturers  of  audio  and  video 
equipment  as  well  as  radio  and 
television  broadcasting  and  wireless 
communications  equipment.  These 
categories  both  include  all  such 
companies  employing  750  or  fewer 
employees.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  manufacturers  of 
electronic  equipment  used  by 
consumers,  as  compared  to  industrial 
use  by  television  licensees  and  related 
businesses.  Therefore,  we  will  utilize 
the  SBA  definitions  apphcable  to 
manufacturers  of  audio  and  visual 
equipment  and  radio  and  television 
broadcasting  and  wireless 
communications  equipment,  since  these 
are  the  two  closest  NAICS  Codes 
applicable  to  the  consumer  electronics 
equipment  manufacturing  industry. 
However,  these  NAICS  categories  are 
broad  and  specific  figures  are  not 
available  as  to  how  many  of  these 
establishments  manufactiue  consumer 
equipment.  According  to  the  SBA's 
regulations,  an  audio  and  visual 
equipment  manufacturer  must  have  750 
or  fewer  employees  in  order  to  qualify 
as  a  small  business  concern.  Census 
Bureau  data  indicates  that  there  are  554 


U.S.  establishments  that  manufacture 
audio  and  visual  equipment,  and  that 
542  of  these  establishments  have  fewer 
than  500  employees  and  would  be 
classified  as  small  entities.  The 
remaining  12  establishments  have  500 
or  more  employees;  however,  we  are 
unable  to  determine  how  many  of  those 
have  fewfer  than  750  employees  and 
therefore,  also  qualify  as  small  entities 
under  the  SBA  definition.  Under  the 
SBA's  regulations,  a  radio  and  television 
broadcasting  and  wireless 
communications  equipment 
manufacturer  must  also  have  750  or 
fewer  employees  in  order  to  qualify  as 
a  small  business  concern.  Census 
Bureau  data  indicates  that  there  are 
1,215  U.S.  establishments  that 
manufacture  radio  and  television 
broadcasting  and  wireless 
communications  equipment,  and  that 
1,150  of  these  establishments  have 
fewer  than  500  employees  and  would  be 
classified  as  small  entities.  The 
remaining  65  establishments  have  500 
or  more  employees;  however,  we  are 
unable  to  determine  how  many  of  those 
have  fewer  than  750  employees  and 
therefore,  also  qualify  as  small  entities 
under  the  SBA  definition.  We  therefore 
conclude  that  there  are  no  more  than 
542  small  manufacturers  of  audio  and 
visual  electronics  equipment  and  no 
more  than  1.150  small  manufacturers  of 
radio  and  television  broadcasting  and 
wireless  conununications  equipment  for 
consumer/household  use. 

30.  Computer  Manufacturers.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
computer  manufacturers.  Therefore,  we 
will  utilize  the  SBA  definition  of 
electronic  computers  manufacturing. 
According  to  SBA  regulations,  a 
computer  manufacturer  must  have  1,000 
or  fewer  employees  in  order  to  qualify 
as  a  small  entity.  Census  Bureau  data 
indicates  that  there  are  563  firms  that 
manufacture  electronic  computers  and 
of  those.  544  have  fewer  than  1.000 
employees  and  qualify  as  small  entities. 
The  remaining  19  firms  have  1,000  or 
more  employees.  We  conclude  that 
there  are  approximately  544  small 
computer  manufacturers. 

31.  Description  of  Projected 
Reporting,  Recordkeeping  and  other 
Compliance  Requirements.  At  this  time, 
we  do  not  expect  that  the  proposed 
rules  would  impose  any  additional 
reporting  or  recordkeeping 
requirements.  However,  compliance 
with  the  rules,  if  they  are  adopted,  may 
require  the  manufacture  of  digital  cable 
television  receivers  and  other  digital 
cable  television  consumer  electronics 
equipment.  Consumer  electronics 
manufacturers  may  be  required  to 
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establish  a  voluntary  labeling  regime  for 
unidirectional  digital  cable  television 
receivers  and  related  digital  cable 
products  that  meet  certain  technical 
specifications.  This  regime  would 
include  testing  and  self-certification 
standards,  as  well  as  consumer 
information  disclosures  to  purchasers  of 
such  receivers  and  products. 
Compliance  may  also  require 
multichannel  video  programming 
distributors  to  encode  certain 
commercial  audiovisual  content  to 
prevent  or  limit  its  copying  and  prohibit 
the  use  of  selectable  output  controls. 
Cable  operators  with  systems  of  750 
MHz  or  greater  activated  channel 
capacity  may  be  required  to  support 
operation  of  unidirectional  digital  cable 
products  on  digital  cable  systems  and  to 
ensure  that  navigation  devices  utilized 
in  connection  with  such  systems  have 
an  IEEE  1394  interface  and  comply  with 
specified  technical  standards.  While 
these  requirements  could  have  an 
impact  on  consumer  electronics 
manufacturers  and  multichannel  video 
progranuning  distributors,  it  remains 
unclear  weather  there  would  be  a 
differential  impact  on  small  entities.  We 
seek  comment  on  whether  the  burden  of 
these  requirements  would  fall  on  large 
and  small  entities  differently. 

32.  Steps  Taken  to  Minimize 
Significant  Impact  on  Small  Entities, 
and  Significant  Alternatives  Considered. 
The  RFA  requires  an  agency  to  describe 
any  significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
btfiers):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

33.  As  indicated  above,  the  FNPRM 
seeks  comment  on  whether  the 
Commission  should  adopt  or  revise 
rules  relating  to  the  creation  of  a  cable 
"plug  and  play"  standard  for  digital 
cable  television  receivers  and  other 
digital  cable  television  consumer 
electronics  equipment  in  order  to 
facilitate  the  DTV  transition.  This 
regime  may  require  may  require  the 
manufactiu-e  of  digital  cable  television 
receivers  and  other  digital  cable 
television  consumer  electronics 
equipment.  Consumer  electronics 
manufacturers  may  be  required  to 
establish  a  labeling  regime  for 


unidirectional  digital  cable  television 
receivers  and  related  digital  cable 
products  that  meet  certain  technical 
specifications.  This  regime  would 
include  testing  and  self-certification 
standards,  as  well  as  consumer 
information  disclosures  to  purchasers  of 
such  receivers  and  products. 
Compliance  may  also  require 
multichannel  video  programming 
distributors  to  encode  certain 
commercial  audiovisual  content  to 
prevent  or  limit  its  copying  and  prohibit 
the  use  of  selectable  output  controls. 
Cable  operators  with  systems  of  750 
MHz  or  greater  activated  channel 
capacity  may  be  required  to  support 
operation  of  unidirectional  digital  cable 
products  on  digital  cable  systems  and  to 
ensiue  that  navigation  devices  utilized 
in  connection  with  such  systems  have 
an  IEEE  1394  interface  and  comply  with 
specified  technical  standards.  However, 
we  welcome  comment  on  modifications 
of  the  proposals  if  based  on  evidence  of 
potential  differential  impact  on  smaller 
entities.  In  addition,  the  Regulatory 
Flexibility  Act  requires  agencies  to  seek 
comment  on  possible  small  entity- 
related  alternatives,  as  noted  above.  We 
therefore  seek  comment  on  alternatives 
to  the  proposed  rules  that  would  assist 
small  entities  while  maintaining  the 
compromise  reached  in  the 
Memorandum  of  Understanding. 

34.  Federal  Rules  Which  Duplicate, 
Overlap,  or  Conflict  with  the 
Commission's  Proposals.  None. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  03-948  Piled  1-15-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-iyionth  Flruling  for  a 
Petition  To  List  the  Sierra  Nevada 
Distinct  Population  Segment  of  ttie 
Mountain  Yellow-legged  Frog  {Rana 
muscosal^. 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  12-month  petition 

finding. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  aimounce  a 
12-month  finding  for  a  petition  to  list 
the  Sierra  Nevada  distinct  population 
segment  of  the  mountain  yellow-legged 
frog  [Rana  muscosa]  under  the 


Endangered  Species  Act  of  1973,  as 
amended.  After  review  of  all  available 
scientific  and  commercial  information, 
we  find  that  the  petitioned  action  is 
warranted,  but  precluded  by  higher 
priority  actions  to  amend  the  Lists  of  , 
Endangered  and  Threatened  Wildlife 
and  Plants.  Upon  publication  of  this  12- 
month  petition  finding,  this  species  will 
be  added  to  oiu  candidate  species  list. 
We  will  develop  a  proposed  rule  to  list 
this  population  pursuant  to  oiu  Listing 
Priority  System. 

DATES:  The  finding  announced  in  this 
document  was  made  on  January  10, 
2003.  Comments  and  information  may 
be  submitted  until  further  notice. 

ADDRESSES:  You  may  send  data, 
information,  comments,  or  questions 
concerning  this  finding  to  the  Field 
Supervisor  (Attn:  MYLF),  Sacramento 
Fish  and  Wildlife  Office.  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way. 
Room  W-2605,  Sacramento.  California 
95825.  You  may  inspect  the  petition, 
administrative  finding,  supporting 
information,  and  comments  received, 
during  normal  business  hours  by 
appointment,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Epanchin,  Susan  Moore,  or  Chris 
Nagano  at  the  above  address  (telephone, 
(916)  414-6600;  fax,  (916)  414-6710).  ^ 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S.C.  1531  etseq.),  requires  that, 
for  any  petition  to  revise  the  List  of 
Threatened  and  Endangered  Species 
that  contains  substantial  scientific  and 
commercial  information  that  listing  may 
be  warranted,  we  make  a  finding  within 
12  months  of  the  date  of  the  receipt  of 
the  petition  on  whether  the  petitioned 
action  is:  (a)  Not  warranted,  or  (b) 
warranted,  or  (c)  warranted  but  that  the 
immediate  proposal  of  a  regulation 
implementing  the  petitioned  action  is 
precluded  by  other  pending  proposals  to 
determine  whether  any  species  is 
threatened  or  endangered,  and 
expeditious  progress  is  being  made  to 
add  or  remove  qualified  species  from 
the  List  of  Threatened  and  Endangered 
Species.  Section  4(b)(3)(C)  of  the  Act 
requires  that  a  petition  for  which  the 
requested  action  is  found  to  be 
warranted  but  precluded  shall  be  treated 
as  though  resubmitted  on  the  date  of 
such  finding,  i.e.,  requiring  a 
subsequent  finding  to  be  made  within 
12  months.  Such  12-month  findings  are 
to  be  published  promptly  in  the  Federal 
Register. 
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Taxonomy 

Camp  (1917)  described  the  mountain 
yellow-legged  frog  as  two  subspecies  of 
Rana  boylii:  R.  b.  sierrae  in  the  Sierra 
Nevada,  and  R.  b.  muscosa  in  southern 
California.  On  the  basis  of  the  similar 
morphological  {body  structure) 
characteristics  of  the  two  subspecies, 
the  small  number  of  sites  where  both 
were  found,  and  breeding  experiments, 
R.  b.  muscosa  and  R.  b.  sierrae  were 
split  from  the  R.  boylii  group  and 
combined  under  a  single  species,  R. 
muscosa  (Zweifel  1955).  Genetic  studies 
also  have  concluded  that  R.  muscosa 
and  R.  boylii  are  distinct  species  (Case 
1978;  Davis  1986;  Green  1986a,  1986b; 
Hillis  and  Davis  1986;  Macey  et  al. 
2001). 

Description 

The  body  length  (snout  to  vent)  of  the 
mountain  yellow-legged  frog  ranges 
from  40  to  80  millimeters  (mm)  (1.5  to 
3.25  inches  (in))  (Jennings  and  Hayes 
1994).  Females  average  slightly  larger 
than  males  and  males  have  a  swollen, 
darkened  thumb  base  (Wright  and 
Wright  1949;  Stebbins  1951;  Zweifel 
1955, 1968).  Dorsal  (upper)  coloration  in 
adults  may  be  variable,  exhibiting  a  mix 
of  brown  and  yellow,  but  it  also  can  be 
grey,  red,  or  green-brown,  and  usually 
patterned  with  dark  spots  (Stebbins 
1985;  Jennings  and  Hayes  1994).  These 
spots  may  be  large  (6  mm  (0.25  in))  and 
few,  smaller  and  more  numerous,  or  a 
mixtiue  of  both  (Zweifel  1955).  Irregular 
lichen  or  moss-like  patches  (to  which 
the  name  muscosa  refers)  also  may  be 
present  on  the  dorsal  surface  (Zweifel 
1955;  Stebbins  1985).  The  belly  and 
undersurfaces  of  the  hind  limbs  are 
yellow  or  orange,  and  this  pigmentation 
on  the  abdomen  may  extend  forward  to 
the  forelimbs  (Wright  and  Wright  1949; 
Stebbins  1985).  This  species  may 
produce  a  distinctive  mink  or  garlic-like 
odor  when  disturbed  (Wright  and 
Wright  1949;  Stebbins  1985).  Although 
the  species  lacks  vocal  sacks,  it  can 
make  both  terrestrial  and  underwater 
vocalizations,  which  have  been 
described  as  a  flat  clicking  sound 
(Zweifel  1955:  Stebbins  1985;  Ziesmer 
1997).  The  mountain  yellow-legged  frog 
has  smoother  skin,  generally  heavier 
spotting  and  mottling  dorsally,  and 
darker  toe  tips  than  the  foothill  yellow- 
legged  frog  (/?.  boylii)  (Zweifel  1955; 
Stebbins  1985). 

Eggs  of  the  mountain  yellow-legged 
frog  are  laid  in  globular  clumps,  which 
are  often  somewhat  flattened,  roughly 

2.5  to  5  cm  (1  to  2  in)  across  (Stebbins 

1985).  When  eggs  are  close  to  hatching, 
egg  mass  volume  may  average  198  cubic 

cm  (78  cubic  in)  (Pope  1999a).  Eggs 


have  three  firm  jelly-like  transparent 
envelopes  surroimding  a  grey-tan  or 
black  vitelline  (egg  yolk)  capsule 
(Wright  and  V/rieht  1949). 

The  larvae  (tadpoles)  of  this  species 
generally  are  mottled  brown  in  dorsal 
coloration  with  a  golden  tint  and  a 
faintly-yellow  venter  (underside) 
(Zweifel  1955;  Stebbins  1985).  Total 
tadpole  length  reaches  72  mm  (2.8  in), 
its  body  is  flattened,  and  the  tail 
musculature  is  wide,  about  2.5 
centimeters  (cm)  (1  in)  or  more,  before 
tapering  into  a  rounded  tip  (Wright  and 
Wright  1949).  The  mouth  has  a 
maximum  of  7  labial  (lip)  tooth  rows  (2- 
3  upper  and  4  lower)  (Stebbins  1985). 
Larvae  often  take  2  to  4  years  or  more 
to  reach  metamorphosis  (transformation 
from  larvae  to  frogs)  (Wright  and  Wright 
1949;  Cory  1962b;  Bradford  1983; 
Bradford  et  al.  1993;  Knapp  and 
Matthews  2000). 

Range 

The  mountain  yellow-legged  frog  is 
restricted  to  two  disjunct  areas  in 
California  and  a  portion  of  Nevada.  One 
area  is  in  the  Sierra  Nevada  and  the 
other  area  is  in  the  San  Gabriel,  San 
Bernardino,  and  San  Jacinto  mountain 
ranges  of  southern  California  (Los 
Angeles,  San  Bernardino,  Riverside,  and 
San  Diego  counties)  (Zweifel  1955; 
Jennings  and  Hayes  1994).  The  southern 
California  population  is  isolated  from 
the  Sierra  Nevada  population  by  the 
Tehachapi  mountain  range,  with  a 
distance  of  about  225  kilometers  (km) 
(140  miles  (mi))  between  the  two 
populations. 

In  the  Sierra  Nevada,  the  historic 
distribution  of  the  mountain  yellow- 
legged  frog  was  more  or  less  continuous 
from  the  vicinity  of  La  Porte  in  southern 
Plumas  County  southward  to  Taylor  and 
French  Joe  Meadows  in  southern  Tulare 
County  (Jennings  and  Hayes  1994). 
Records  for  this  species  in  the  Sierra 
Nevada  document  its  occurrence  on  the 
east  and  west  sides  of  the  crest  in  all 
major  drainages  from  Plumas  to  Tulare 
counties,  with  a  single  record  from  Kern 
County  (Zweifel  1955;  Jennings  and 
Hayes  1994;  Knapp  1996).  Except  for 
historic  populations  in  extreme  western 
Nevada  in  Washoe  and  Douglas 
counties,  on  Mt.  Rose  near  Lake  Tahoe, 
possibly  Edgewood  Creek,  and 
elsewhere  around  Lake  Tahoe,  the 
species  is  confined  to  California 
(Zweifel  1955).  The  elevational  range  for 
the  mountain  yellow-legged  frog  in  the 
Sierra  Nevada  ranges  from 
approximately  1,370  meters  (m)  (4,500 
feet  (ft))  at  San  Antonio  Creek,  near 
Dorrington  in  Calaveras  County,  to  over 
3,650  m  (12,000  ft)  at  Desolation  Lake  in 
Fresno  County,  though  populations 


typically  are  encountered  in  the  upper 
half  of  that  elevation  range  (Zweifel 
1955;  Mullally  and  Cunningham  1956; 
Stebbins  1985). 

Habitat  Requirements 

Mountain  yellow-legged  frogs  rarely 
are  found  more  than  1  m  (3.3  ft)  from 
water  (Stebbins  1951;  Mullally  and 
Curmingham  1956;  Bradford  et  al. 
1993).  At  the  lower  elevations  in  the 
Sierra  Nevada,  the  species  usually  is 
associated  with  rocky  stream  beds  and 
wet  meadows  surrounded  by  coniferous 
forest  (Zweifel  1955;  Zeiner  et  al.  1988). 
At  higher  elevations,  the  species 
occupies  lakes,  ponds,  tarns,  and 
streams  (Zweifel  1955;  Mullally  and 
Cunningham  1956;  Stebbins  1985).  The 
borders  of  alpine  (above  treeline)  lakes 
and  montane  (mountain)  meadow 
streams  used  by  mountain  yellow- 
legged  frogs  are  frequently  grassy  or 
muddy;  this  differs  from  the  sandy  or 
rocky  shores  that  are  inhabited  by  the 
amphibian  in  lower  elevation  streams 
(Zweifel  1955).  Adults  typically  are      - 
found  sitting  on  rodcs  along  the 
shoreline,  usually  where  there  is  little  or 
no  vegetation  (Mullally  and 
Cunningham  1956).  Although  the 
species  may  use  a  variety  of  shoreline 
habitats,  both  larvae  and  adults  are  less 
common  at  shorelines  which  drop 
abruptly  to  a  depth  of  60  cm  (2  ft)  than 
at  open  shorelines  that  gently  slope  up 
to  shallow  waters  of  only  5-8  cm  (2-3 
in)  deep  (Mullally  and  Cunningham 
1956;  Jennings  and  Hayes  1994). 
Mountain  yellow-legged  frogs  also  use 
stream  habitats,  especially  in  the 
northern  part  of  their  range.  Streams 
utilized  by  adults  vary  from  those 
having  high  gradients  with  numerous 
pools,  rapids,  and  small  waterfalls,  to 
those  with  low  gradients  with  slow 
flows,  marshy  edges,  and  sod  banks 
(Zweifel  1955).  Aquatic  substrates  vary 
from  bedrock  to  fine  sand,  rubble  (rock 
fragments),  and  boulders  (Zweifel  1955). 
Mountain  yellow-legged  frogs  seem  to 
be  absent  from  the  smallest  creeks, 
probably  because  these  have  insufficient 
depth  for  adequate  refuge  and 
overwintering  habitat  (Jennings  and 
Hayes  1994). 

Both  adults  and  larvae  overwinter  for 
up  to  9  months  in  the  bottoms  of  lakes 
that  are  at  least  1.7  m  (5.6  ft)  deep; 
however,  overwinter  survival  may  be 
greater  in  lakes  that  are  at  least  2.5  m 
(8.2  ft)  deep,  under  ledges  of  stream  or 
lake  banks,  or  in  rocky  streams 
(Bradford  1983;  V.  Vredenburg  et  al.  (in 
press)).  In  some  instances,  frogs  have 
been  found  to  overwinter  in  underwater 
bedrock  crevices  between  0.2  m  (0.7  ft) 
and  1  m  (3.3  ft)  below  the  water  surface 
(Matthews  and  Pope  1999)  and  the  use 
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of  such  crevices  appears  to  allow  them 
to  survive  in  shallower  water  bodies 
that  freeze  to  the  bottom  in  winter  (Pope 
1999a).  In  lakes  and  ponds  that  do  not 
freeze  to  the  bottom  in  winter,  mountain 
yellow-legged  frogs  may  overwinter  in 
the  shelter  of  bedrock  crevices  as  a 
behavioral  response  to  the  presence  of 
introduced  fishes  (V.  Vredenburg  et  al. 
(in  press)). 

Adult  mountain  yellow-legged  frogs 
breed  in  the  shallows  of  ponds  or  in 
inlet  streams  and  are  often  seen  on  wet 
substrates  within  1  m  (3  ft)  of  the 
water's  edge  (Zweifel  1955).  Adults 
emerge  from  overwintering  sites 
immediately  following  snowmelt  and 
will  move  over  ice  to  get  to  breeding 
sites  (Pope  1999a;  V.  Vredenburg  in  litt. 
2002).  Mountain  yellow-legged  frogs  in 
the  Sierra  Nevada  deposit  their  eggs 
underwater  in  clusters,  which  they 
attach  to  rocks,  gravel,  vegetation,  or 
under  banks  (Wright  and  Wright  1949; 
Stebbins  1951;  Zweifel  1955;  Pope 
1999a).  Clutch  size  varies  from  15  to  350 
eggs  per  egg  mass  (Livezey  and  Wright 
1945;  V.  Vredenburg  et  al.  (in  press)).  In 
laboratory  breeding  experiments,  egg 
hatching  times  ranged  from  18  to  21 
days  at  temperatures  ranging  from  5  to 
13.5  Celsius  (°C  )  (41  to  56  Fahrenheit 
(°F))  (Zweifel  1955). 'Field  observations 
are  similar  (Pope  1999a). 

The  time  required  to  develop  from 
fertilization  to  metamorphosis  is 
beheved  to  vary  between  1  and  4  years 
(Storer  1925;  Wright  and  Wright  1949; 
Zweifel  1955;  Cory  1962b;  V. 
Vredenburg  et  al.  (in  press)).  Since 
larvae  must  overwinter  at  least  two  or 
three  times  before  metamorphosis, 
successful  breeding  sites  are  located  in, 
or  connected  to,  lakes  and  ponds  that  do 
not  dry  in  the  simimer,  and  that  are 
sufficiently  deep  so  as  to  not  completely 
freeze  through  in  winter  (Bradford 
1983).  Larval  survival  to  metamorphosis 
is  possible  in  lakes  that  do  not  dry  out 
during  the  summer.  Knapp  and 
Matthews  (2000)  found  die  number  of 
larvae  was  larger  in  fishless  water 
bodies  deeper  than  2  m  (6.5  ft).  Bradford 
(1983)  found  that  moimtain  yellow- 
legged  frog  die-offs  sometimes  result 
from  oxygen  depletion  during  winter  in 
lakes  less  than  4  m  (13  ft)  deep. 
However,  larvae  may  survive  for  months 
in  nearly  anoxic  (oxygen-deficient) 
conditions  when  shallow  lakes  are 
fitjzen  to  the  bottom.  Recent  studies 
have  reported  populations  of  mountain 
yellow-legged  frogs  overwintering  in 
lakes  less  than  1.5  m  (5  ft)  deep  that 
were  assumed  to  have  frozen  to  the 
bottom,  and  yet  healthy  frogs  were 
documented  to  emerge  the  following 
Ju^  (Matthews  and  Pope  1999;  Pope 
1999a).  Radio  telemetry  indicated  that 


the  mountain  yellow-legged  frogs  were 
utilizing  rock  crevices  near  shore, 
crevices,  holes,  and  ledges  where  water 
depths  ranged  from  0.2  m  (0.7  ft)  to  1.5 
m  (5  ft)  (Matthews  and  Pope  1999).  The 
granite  surrounding  these  overwintering 
habitats  may  insulate  the  mountain 
yellow-legged  frogs  from  the  extreme 
winter  temperatures,  providing  that 
there  is  an  adequate  supply  of  oxygen 
either  in  the  water  or  air  (Matthews  and 
Pope  1999). 

Larvae  maintain  a  relatively  high 
body  temperature  by  selecting  warmer 
microhabitats  (Bradford  1984).  During 
winter,  larvae  remain  in  warmer  water 
below  the  thermocline  (thermally 
stratified  water);  after  spring  overturn 
(thaw  and  thermal  mixing  of  the  water), 
they  continue  to  behaviorally  modulate 
thefr  body  temperature  by  daily 
movements:  during  the  day,  larvae  move 
to  warm,  shallow,  nearshore  water,  and 
during  the  late  afternoon  and  evening, 
they  retreat  to  the  warmer  waters  off 
shore  (Bradford  1984). 

The  time  required  to  reach 
reproductive  maturity  is  thought  to  vary 
between  3  and  4  years  after 
metamorphosis  (Zweifel  1955). 
Longevity  of  adults  is  unknown,  but 
adult  survivorship  from  year  to  year  is 
very  high,  so  they  are  undoubtedly  long- 
lived  amphibians  (Matthews  and  Pope 
1999;  Pope  1999a).  Although  data  - 
currently  are  limited,  evidence  exists 
that  moiuitain  yellow-legged  frogs 
display  strong  site  fidelity  and  return  to 
the  same  overwintering  and  summer 
habitats  from  year  to  year  (Pope  1999a). 

In  aquatic  habitats,  mountain  yellow- 
legged  frog  adults  typically  move  only  a 
few  hundred  meters  (few  hundred 
yards)  (Matthews  and  Pope  1999;  Pope 
1999a),  but  distances  of  up  to  1  km  (0.62 
mi)  have  been  recorded  (V.  Vredenburg 
et  al.  (in  press)).  Adults  tend  to  move 
between  selected  breeding,  feeding,  and 
overwintering  habitats  during  the  course 
of  the  year.  Though  adults  are  typically 
found  within  1  m  (3.3  ft)  of  water, 
overland  movements  of  over  65  m  (215 
ft)  have  been  recorded  (Pope  1999a);  the 
furthest  reported  distance  of  a  mountain 
yellow-legged  frog  from  water  is  400  m 
(1,300  ft)  (V.  Vredenburg  et  al.  (in 
press).  Almost  no  data  exist  on  the 
dispersal  of  juvenile  moimtain  yellow- 
legged  frogs  away  front  breeding  sites 
(Bradford  1991).  However,  juveniles  that 
may  be  dispersing  to  permanent  water 
have  been  observed  in  small 
intermittent  streams  (Bradford  1991). 
Moimtain  yellow-legged  frog  population 
dynamics  are  thought  to  have  a 
metapopulation  structure  (Bradford  et 
al.  1993;  Drost  and  Fellers  1996;  Knapp 
and  Matthews  2000).  In  describing  the 
metapopulation  concept,  Hanski  and 


Simberloff  (1997)  stated:"'*     *     *the 
two  key  premises  in  this  approach  to 
population  biology  are  that  populations 
are  spatially  structured  in  assemblages 
of  local  breeding  populations  and  that 
migration  among  the  local  populations 
has  some  effect  on  local  dynamics, 
including  the  possibility  of  population 
reestablishment  following  extinction." 
Adult  mountain  yellow-legged  frogs 
are  thought  to  feed  preferentially  upon 
terrestrial  insects  and  adult  stages  of 
aquatic  insects  while  on  the  shore  and 
in  shallow  water  (Bradford  1983). 
Feeding  studies  on  Sierra  Nevada 
mountain  yellow-legged  frogs  are 
limited.  Remains  found  inside  the 
stomachs  of  mountain  yellow-legged 
frogs  in  southern  California  include  a 
wide  variety  of  invertebrates,  including 
beetles,  ants,  bees,  wasps,  flies,  true- 
bugs,  and  dragonflies  (Long  1970). 
Larger  frogs  take  more  aquatic  true  bugs 
(insects  in  the  taxonomic  order 
Hemiptera)  probably  because  of  their 
more  aquatic  behavior  (Jennings  and 
Hayes  1994).  Adult  mountain  yellow- 
legged  frogs  have  been  observed  eating 
Yosemite  toad  (Bufo  canorus)  and 
Pacific  treefrog  (Pseudacris  regilla) 
larvae  (Mullally  1953;  Zeiner  et  al. 
1988;  Pope  1999b:  Feldman  and 
Wilkinson  2000)  and  can  be 
cannibalistic  (Heller  1960).  Mountain 
yellow-legged  frog  larvae  graze  on 
benthic  detritus,  algae,  and  diatoms 
along  rocky  bottoms  in  streams,  lakes, 
and  ponds  (Bradford  1983;  Zeiner  et  al. 
1988).  Larvae  have  also  been  observed 
cannibalizing  conspecific  (of  the  same 
species)  eggs  (Vredenburg  2000).  In 
addition,  larvae  have  been  seen  feeding 
on  thje  carcasses  of  dead 
metamorphosed  frogs  (V.  Vredenburg  et 
al.  (in  press)). 

Status 

The  distribution  of  the  Sierra  Nevada 
mountain  yellow-legged  frog  is 
restricted  primarily  to  publicly  managed 
lands  at  high  elevations,  including 
streams,  lakes,  ponds,  and  meadow 
wetlands  located  on  national  forests, 
including  wilderness  and  non- 
wilderness  on  the  forests,  and  national 
parks.  Approximately  210  known 
mountain  yellow-legged  frog 
populations  (or  populations  within 
metapopulations)  exist  on  the  national 
forests  within  the  Sierra  Nevada,  though 
not  all  of  these  populations  may  be 
reproducing  successfully.  In  the 
national  parks  of  the  Sierra  Nevada, 
there  are  758  known  sites  with 
mountain  yellow  legged-frggs,  most  of 
which  occur  within  59  different  basins 
that  have  multiple  breeding  populations 
that  are  connected  hydrologially,  so  that 
populations  in  each  basin  function  as 
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metapopulations).  Within  these  758 
sites,  330  populations  exist  for  which 
we  have  evidence  of  successful 
reproduction.  Overall,  we  estimate  that 
22  percent  of  the  remaining  mountain 
yellow-legged  frog  sites  within  the 
Sierra  Nevada  are  found  within  the 
national  forests  (including  those  with 
and  those  without  evidence  of 
successful  reproduction),  while  78 
percent  are  found  within  the  national 
parks  (including  those  with  and  those 
without  evidence  of  successful 
reproduction).  These  percentages 
represent  the  number  of  sites  within  the 
national  forests  and  the  national  parks 
of  the  Sierra  Nevada;  they  do  not 
represent  the  number  of  individuals 
present  at  each  site.  The  methods  for 
measuring  the  numbers  of  populations 
and  metapopulations  in  the  national 
forests  and  the  national  parks  have  not 
been  standardized  and,  therefore  we 
must  use  caution  when  we  compare 
national  forests  numbers  to  national 
park  numbers.  However,  the  remaining 
populations  of  mountain  yellow-legged 
frogs  are  more  numerous  and  larger  in 
size  in  the  national  parks  than  in  the 
national  forests. 

National  forests  with  extant 
populations  of  mountain  yellow-legged 
frogs  include  the  Plumas  National 
Forest.  Tahoe  National  Forest, 
Humboldt-Toiyabe  National  Forest, 
Lake  Tahoe  Basin  Management  Unit 
(managed  by  the  U.S.  Forest  Service 
(USPS)),  Eldorado  National  Forest, 
Stanislaus  National  Forest,  Sierra 
National  Forest,  Sequoia  National 
Forest,  and  Inyo  National  Forest. 
National  parks  with  extant  populations 
of  mountain  yellow-legged  frogs  include 
Yosemite  National  Park,  Kings  Canyon 
National  Park,  and  Sequoia  National 
Park. 

Grinnell  and  Storer  (1924)  first 
observed  declines  of  mountain  yellow- 
legged  frog  populations.  Since  then,  a 
number  of  researchers  have  reported 
that  the  mountain  yellow-legged  frog 
has  disappeared  from  a  significant 
portion  of  its  historic  range  in  the  Sierra 
Nevada  (Hayes  and  Jennings  1986; 
Bradford  1989:  Jennings  and  Hayes 
1994;  Bradford  et  al.  1994a;  Jennings 
1995,  1996;  Stebbins  and  Cohen  1995; 
Drost  and  Fellers  1996;  Knapp  and 
Matthews  2000).  The  observed  declines 
of  mountain  yellow-legged  frog 
populations  in  the  1970s  were  small 
relative  to  the  declines  observed  during 
the  1980s  and  1990s.  Rangewide,  it  is 
estimated  that  mountain  yellow-legged 
frog  populations  have  undergone  a  50  to 
80  percent  reduction  in  size  (Bradford  et 
al.  1994a;  Jennings  1995;  Stebbins  and 
Cohen  1995;  Drost  and  Fellers  1996; 
Jennings  1996;  Knapp  and  Matthews 


2000).  The  most  pronounced  declines 
have  occurred  north  of  Lake  Tahoe  in 
the  northernmost  125  km  (78  mi) 
portion  of  the  range,  and  south  of 
Sequoia  and  Kings  Canyon  National 
Parks  in  Tulare  County  in  the 
southernmost  50  km  (31  mi)  portion, 
where  only  a  few  populations  remain 
(Fellers  1994;  Jennings  and  Hayes  1994). 
Based  on  available  USPS  survey  and 
observation  data,  there  appear  to  be  very 
few  or  no  known  large  populations 
north  of  the  Plumas  National  Forest. 

Mountain  yellow-legged  frogs 
historically  occurred  in  Nevada  on  the 
slopes  of  Mount  Rose  in  Washoe  County 
and  probably  in  the  vicinity  of  Lake 
Tahoe  in  Douglas  County  (Linsdale 
1940;  Zweifel  1955;  Jennings  1984).  In 
1994  and  1995.  mountain  yellow-legged 
frog  surveys  were  conducted  by  Panik 
(1995)  at  54  sites  in  the  Carson  Range 
of  Nevada  and  California,  including 
eight  historic  locations;  no  mountain 
yellow-legged  frogs  were  observed.  A 
few  scattered  and  unconfirmed  sightings 
were  reported  in  Nevada  in  the  late 
1990s,  but  any  populations  remaining  in 
this  State  are  likely  to  be  extremely 
small  and  the  species  is  thought  to  be 
extirpated  from  Nevada  (R.  Panik, 
Western  Nevada  Community  College,  in 
litt,  2002). 

The  number  of  extant  populations  of 
the  mountain  yellow-legged  frogs  in  the 
Sierra  Nevada  is  greatly  reduced. 
Remaining  populations  are  patchily 
scattered  throughout  nearly  all  their 
historic  range  (Jennings  and  Hayes  1994; 
Jennings  1995,  1996).  At  the 
northernmost  portions  of  the  range  in 
Butte  and  Plumas  counties,  few 
populations  haveibeen  seen  or 
discovered  since  1970  (Jennings  and 
Hayes  1994).  Declines  have  also  been 
noted  in  the  central  and  southern  Sierra 
(Drost  and  Fellers  1996).  In  the  southern 
Sierra  Nevada  (Sierra,  Sequoia,  and  Inyo 
National  Forests;  and  Sequoia,  Kings 
Canyon,  and  Yosemite  National  Parks), 
there  are  relatively  large  populations 
(e.g.,  breeding  populations  of  over  20 
adults)  of  mountain  yellow-legged  frogs; 
however,  in  recent  years,  some  of  the 
largest  of  these  populations  have  been 
extirpated  (Bradford  1991;  Bradford  et 
al.  1994a;  R.  Knapp,  Sierra  Nevada 
Aquatic  Research  Laboratory,  in  litt. 
2002).  Mountain  yellow-legged  frog 
populations  are  more  numerous  and 
larger  in  size  in  the  national  parks  of  the 
Sierra  Nevada  than  in  the  surrounding 
USPS  lands  (Bradford  et  al.  1994a; 
Knapp  and  Matthews  2000). 

Between  1988  and  1991.  Bradford  et 
al.  (1994a)  resurveyed  sites  known 
historically  (between  1955  and  1979)  to 
have  contained  mountain  yellow-legged 
frogs.  They  resurveyed  27  historic  sites 


on  the  Kaweah  River,  a  western 
watershed  within  Sequoia  National 
Park,  and  did  not  detect  mountain 
yellow-legged  frogs  at  any  of  these 
locations.  They  resurveyed  21  historic 
sites  within  the  Kern,  Kings,  and  San 
Joaquin  River  watersheds  in  Sequoia 
and  Kings  Canyon  National  Parks,  and 
detected  mountain  yellow-legged  frogs 
at  1 1  of  these  sites.  Frogs  were  detected 
at  three  locations  out  of  24  historic  sites 
outside  of  Sequoia  and  Kings  Canyon 
National  Parks.  Rangewide,  their 
resurvey  effort  detected  mountain 
yellow-legged  frogs  at  14  of  72  historic 
sites,  representing  an  80  percent 
population  decline.  On  the  basis  of 
these  results,  Bradford  ef  al.  (1994a) 
estimated  a  50  percent  population 
decline  in  Sequoia  and  Kings  Canyon 
National  Parks,  with  more  pronounced 
declines  elsewhere  in  the  mountain 
yellow-legged  frog's  range. 

Drost  and  Fellers  (1996)  surveyed  for 
mountain  yellow-legged  frogs  at  sites 
documented  by  Grinnell  and  Storer 
(1924)  in  the  early  part  of  the  20th 
Century.  The  frog  was  reported  to  be  the 
most  common  amphibian  where  they 
surveyed  in  the  Yosemite  area  (Grinnell 
and  Storer  1924).  Drost  and  Fellers 
(1996)  repeated  Grinnell  and  Storer's 
1924  survey  and  reported  mountain 
yellow-legged  frog  presence  at  only  2  of 
the  14  sites  where  this  animal  had  been 
previously  detected.  These  two  positive 
sightings  consisted  of  a  single  larva  at 
one  site  and  a  single  adult  female  at 
another  site.  Drost  and  Fellers  (1996) 
identified  and  surveyed  17  additional 
sites  with  suitable  mountain  yellow- 
legged  frog  habitat,  and  these  surveys 
resulted  in  the  detection  of  three 
additional  populations. 

For  the  86  historically  occupied 
mountain  yellow-legged  frog  sites 
documented  between  1915  and  1959 
and  resurveyed  by  Bradford  et  al. 
(1994a)  and  Drost  and  Fellers  (1996).  an 
80  percent  decline  occurred  in  the 
number  of  historical  frog  populations. 
Of  the  86  historic  sites,  only  16 
remained  occupied  at  the  time  of 
resurvey. 

Knapp  and  Matthews  (2000)  surveyed 
more  than  1,700  high  elevation 
(averaging  3,400  m  (11,150  ft))  lakes  and 
ponds  in  the  Sierra  National  Forest's 
John  Muir  Wilderness  Area  and  in  Kings 
Canyon  National  Park,  encompassing  a 
total  of  approximately  100,000  hectares 
(ha)  (247,000  acres  (ac)).  They  found  a 
strong  negative  correlation  between 
introduced  trout  and  the  distribution  of 
mountain  yellow-legged  frogs.  In  the 
summer  of  2002,  Knapp  (in  litt.  2002) 
resurveyed  302  water  bodies  determined 
by  1995  to  1997  surveys  to  be  occupied 
by  mountain  yellow-legged  frogs,  and 
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resurveyed  744  of  over  1,400  sites  where 
frogs  were  not  previously  detected. 
Knapp  found  no  change  in  status  at  59 
percent  of  these  sites,  but  found  that  41 
percent  of  the  sites  had  gone  extinct, 
while  8  percent  of  previously 
unoccupied  sites  were  colonized.  These 
data  indicate  an  extinction  rate  that  is 
5  to  6  times  higher  than  the  colonization 
rate  within  this  study  area.  This  high 
rate  of  extinction  over  a  5-  to- 7-year 
time  frame  suggests  the  species  may 
become  extinct  within  a  few  decades 
(assuming  that  the  rate  of  extinction  and 
recolonization  observed  over  this  time 
period  accurately  reflects  the  long-term 
rates).  The  documented  extinctions 
appeared  to  occur  nonrandomly  across 
the  landscape,  are  spatially  clumped 
typically,  and  involve  the  disappearance 
of  all  or  nearly  all  mountain  yellow- 
legged  frog  populations  in  a  watershed 
(R.  Knapp  in  litt.  2002).  The 
colonization  sites  also  appeared  to  be 
nonrandomly  distributed,  occurring 
primarily  in  watersheds  with  large 
mountain  yellow-legged  frog 
populations  (R.  Knapp  in  litt.  2002). 

A  recent  review  of  the  current  status 
of  255  previously  documented 
mountain  yellow-legged  frog  locations 
(based  on  Jennings  and  Hayes  (1994)) 
throughout  its  historic  range  concluded 
that  83  percent  of  these  sites  are  no 
longer  occupied  by  this  species 
(Davidson  et  al.  2002).  Each  national 
forest  and  national  park  is  discussed 
individually  below. 

Lassen  National  Forest:  Historically, 
mountain  yellow-legged  frogs  occurred 
on  the  Lassen  National  Forest  within 
multiple  watersheds,  including  Butte 
Creek,  the  West  Branch  Feather  River, 
and  the  Middle  Fork  Feather  River  (M. 
McFarland,  in  litt.  2002).  The  last 
confirmed  mountain  yellow-legged  frog 
sighting  on  the  Lassen  National  Forest 
was  made  in  1966  in  the  area  of  Snag 
Lake  in  the  West  Branch  Feather  River 
watershed.  Since  1993,  the  Lassen 
National  Forest  has  conducted  or 
funded  informal  and  formal  systematic 
amphibian  surveys  to  assess  the  relative 
distribution  and  abundance  of 
amphibian  species,  including  the 
mountain  yellow-legged  frog.  On  the 
Lassen  National  Forest,  mountain 
yellow-legged  frogs  have  not  been 
detected  or  confirmed  during  any  of 
these  surveys  (M.  McFarland  in  litt. 
2002). 

Plumas  National  Forest  ..Based  on 
resurvey  efforts,  Jennings  and  Hayes 
(1994)  noted  that  the  mountain  yellow- 
legged  frog  was  extirpated  at  a  number 
of  locations  in  the  Plumas  National 
Forest.  As  survey  efforts  continue  by  the 
Plumas  National  Forest,  more  mountain 
yellow-legged  frog  populations  are  being 


documented.  However,  most  of  the 
estimated  55  populations  are  small, 
consisting  of  only  a  few  individuals  (T. 
Hopkins,  USFS,  pers.  comm.,  2002).  The 
species  appears  to  have  disappeared 
from  a  significant  number  of  historic 
locations,  and  the  abundance  of  the 
species  at  known  sites  appears  to  be 
quite  low. 

Tahoe  National  Forest:  Mountain 
yellow-legged  frogs  were  present 
historically  throughout  the  Tahoe 
National  Forest  and  the  surrounding 
areas  of  Sierra,  Nevada,  and  Placer 
counties.  Jennings  and  Hayes  (1994) 
conclude  that,  based  on  their  re-surveys 
of  historic  locations,  1992,  the  species 
had  been  extirpated  in  a  number  of 
locations  by  1992. 

The  Tahoe  National  Forest  has  been 
conducting  some  amphibian  surveys. 
Approximately  four  or  five  extant 
populations  exist  in  which  moimtain 
yellow-legged  frog  breeding  has  been 
documented  (A.  Carlson,  USFS,  pers. 
comm.  2002).  Extant  mountain  yellow- 
legged  frog  populations  on  the  Tahoe 
National  Forest  have  been  observed  in 
both  stream  and  pond  habitats.  One 
extant  breeding  population  inhabits  an 
old  mining  tailing  pond  that  has  been 
restored  natiually  to  a  forested  wetland 
condition  with  an  abundance  of 
bankside  and  emergent  vegetation  (A. 
Carlson,  pers.  comm.  2002).  The  largest 
Tahoe  National  Forest  population 
observed  in  recent  surveys  consists  of 
fewer  than  10  individuals.  The  species 
appears  to  have  disappeared  from  a 
significant  number  of  historic  locations 
within  the  Tahoe  National  Forest  and  is 
in  low  abundance  where  it  still  persists 
(A.  Carlson,  pers.  conun.  2002). 

Lake  Tahoe  Basin  Management  Unit: 
Historic  sightings  of  the  mountain 
yellow-legged  frog  in  the  Lake  Tahoe 
Basin  Management  Unit  are  numerous, 
indicating  that  the  species  was 
abundant  in  the  Lake  Tahoe  area  (J. 
Reiner,  USFS,  pers.  comm.  2002). 
Today,  only  one  known  population  of 
mountain  yellow-legged  frogs  remains 
on  this  national  forest,  although  in  1997, 
the  USFS  saw  evidence  of  limited 
breeding  in  the  Desolation  Wilderness 
(J.  Reiner,  pers.  comm.  2002;  J.  Reiner 
and  M.  Schlesinger,  USFS,  in  litt.  2000). 
The  known  population  is  small,  as  some 
adults  were  seen  in  1999  but  were  not 
detected  during  2002  surveys,  though 
larvae  were  detected.  The  habitat  at  this 
site  is  a  meadow  and  stream  complex 
that  is  large  (approximately  24  ha  (60 
ac))  and  in  good  condition  (J.  Reiner, 
pers.  comm.  2002). 

Humboldt-Toiyabe  National  Forest: 
Only  the  westernmost  portion  of  the 
Humboldt-Toiyabe  National  Forest  is 
within  the  historic  range  of  the 


mountain  yellow-legged  frog  (Stebbins 
1985).  A  distributional  map  of  mountain 
yellow-legged  frogs  produced  by 
Jennings  and  Hayes  (1994)  indicates 
historic  collections  of  this  species 
within  the  Humboldt-Toiyabe  National 
Forest  in  California.  Resurveys  of 
locations  where  mountain  yellow-legged 
frogs  occurred  indicate  that  the  species 
had  become  extirpated  by  1992  at  a 
number  of  locations  in  Humboldt- 
Toiyabe  National  Forest  (Jennings  and 
Hayes  1994).  Surveys  in  California  are 
ongoing.  Approximately  four 
populations  (all  in  California)  exist  on 
this  national  forest  (C.  Milliron, 
California  Department  of  Fish  and  Game 
(CDFG).  in  litt.  2002;  L.  Murphy,  USFS, 
pers.  comm.  2002).  Chytrid  fungus  (see 
Factor  C,  Disease,  below)  has  been 
documented  at  one  of  these  populations 
(C.  Milliron.  in  litt.  2002). 

Eldorado  National  Forest:  The 
mountain  yellow-legged  frog  is  ' 

distributed  across  the  Eldorado  National 
Forest  with  populations  or 
metapopulations  (multiple  breeding 
populations  within  the  same  basin  that 
have  hydrologic  connectivity  between 
them)  within  the  headwaters  and 
headwater  tributaries  of  several 
watersheds,  including  the  Rubicon 
River,  the  South  Fork  American  River, 
the  North  Fork  Cosiunnes  River,  and  the 
North  Fork  Mokelumne  River  (J. 
Williams,  USFS,  in  litt.  2002). 

Numerous  surveys  for  mountain 
yellow-legged  frogs  have  been 
conducted  on  this  national  forest  by  the 
USFS,  the  CDFG,  and  several 
contractors  between  1990  and  2002. 
Reproducing  populations  have  been 
found  at  a  variety  of  locations  in  high 
elevation  areas  of  this  national  forest. 
Surveys  for  amphibians  within  the 
Eldorado  National  Forest  in  1992 
resulted  in  no  detections  of  mountain 
yellow-legged  frogs,  though  this  may  be 
a  function  of  the  limited  area  and 
habitat  type  that  was  surveyed  (Martin 
1992).  Jennings  and  Hayes  (1994) 
indicate  both  extirpated  populations 
and  extant  populations  on  the  Eldorado 
National  Forest.  Intensive  surveys  by 
CDFG  and  USFS  in  2001  and  2002 
resulted  in  an  estimated  1 8  extant 
populations  or  metapopulations  of 
mountain  yellow-legged  frogs  on  the 
Eldorado  National  Forest,  although  both 
the  mean  number  of  populations  and 
population  size  are  generally  low 
relative  to  historic  reports  (J.  Williams, 
in  litt.  2002).  Currently,  approximately 
four  populations  exist  with  between  25 
and  50  mountain  yellow-legged  frogs; 
these  are  the  largest  populations  on  the 
Eldorado  National  Forest  (J.  Williams,  in 
litt.  2002). 
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Stanislaus  National  Forest:  A  1992 
survey  (Martin  1992)  in  the  Stanislaus 
National  Forest  located  mountain 
yellow-legged  frogs  at  only  2  of  16 
locations  surveyed,  and  at  these 
locations,  the  numbers  of  adults 
detected  were  small  (under  five). 
Jennings  and  Hayes  (1994)  indicate  that 
the  species  has  been  extirpated  from  a 
number  of  historic  locations.  There  are 
approximately  80  extant  populations  of 
mountain  yellow-legged  fi-ogs  on  the 
Stanislaus  National  Forest;  of  these, 
only  about  8  appear  to  have  more  than 
10  adults,  and  only  2  populations  are 
known  to  have  25  to  30  aduhs  (L. 
Conway,  USPS,  pers.  comm.  2002). 

Yosemite  National  Park:  From  1914  to 
1920,  Grinnell  and  Storer  conducted  a 
biological  survey  along  a  transect  across 
the  Sierra  Nevada.  They  documented 
mountain  yellow-legged  frogs  at  14  sites 
throughout  Yosemite  National  Park  and 
noted  the  species  was  abundant  in  this 
area.  Numerous  frogs  were  found  in 
lakes  and  streams  at  high  elevations 
(Grinell  and  Storer  1924).  "Hundreds  of 
frogs"  were  found  at  Young  Lake  and 
frogs  were  "very  numerous"  at  Westfall 
Meadow  (Campl915,  as  cited  in  Drost 
and  Fellers  1994).  Large  numbers  of 
specimens  were  collected;  for  example, 
25  were  taken  at  Vogelscmg  Lake 
(Grinnell  1915,  as  cited  in  Drost  and 
Fellers  1994). 

The  mountain  yellow-legged  frog  was 
documented  at  several  additional 
locations  in  Yosemite  National  Park 
from  1957  to  1960  (Heller  1960).  At       , 
Johnson  Lake,  MuUally  and 
Cunningham  (1956)  reported  a 
mountain  yellow-legged  frog  population 
decline  between  1950  and  1955,  though 
.they  did  not  quantify  the  decline.  They 
attributed  this  decline  to  the  unusually 
long  and  cold  winter  of  1951-1952. 
Some  of  Yosemite's  "densest 
aggregations  of  frogs  ever  noted"  by 
Mullally  and  Cunningham  (1956)  were 
in  lakes  near  Ostrander  Lake  south  of 
Glacier  Point;  they  attributed  the 
absence  of  frogs  in  Ostrander  Lake  to  the 
presence  of  non-native  trout. 

Between  1988  and  1991,  Bradford  et 
al.  (1994a)  randomly  selected  and 
surveyed  four  mountain  yellow-legged 
frog  populations  documented  in 
Yosemite  between  1955  to  1979. 
Although  they  did  not  resurvey  all  of 
the  mountain  yellow-legged  frog 
populations  previously  reported  from 
within  the  park,  they  reported  that  the 
four  resurveyed  populations  were 
extirpated  (Bradford  et  a/.1994a).  In 
1992  and  1993,  Drost  and  Fellers  (1996) 
revisited  38  of  the  original  40  sites 
surveyed  by  Grinnell  and  Storer  from 
1914  tol920,  and  surveyed  other  sites 
with  potential  mountain  yellow-legged 


frog  habitat.  The  mountain  yellow- 
legged  frog  had  declined  by 
approximately  80  percent  from  the 
locations  documented  by  the  1924  study 
(Drost  and  Fellers  1996)!  A  distribution 
map  of  mountain  yellow-legged  frogs 
produced  by  Jennings  and  Hayes  (1994) 
also  documents  extinctions  and 
indicates  a  population  decline  of  this 
species  from  Yosemite  National  Park. 
Colwell  and  Beatty  (2002)  surveyed  35 
lakes  with  appropriate  mountain 
yellow-legged  frog  habitat  within  the 
Tuolumne  and  Merced  River  drainages 
of  Yosemite  National  Park  in  1992  and 
1993;  only  3  lakes  were  found  to  have 
mountain  yellow-legged  frogs. 

Ciurently  in  Yosemite  National  Park, 
251  mountain  yellow-legged  frog  sites 
exist,  most  of  which  occur  within  23 
different  basins  that  have  multiple 
breeding  populations  with  habitat  that 
is  cormected  hydrologically,  so  that  the 
populations  in  each  basin  function  as  a 
metapopulation  (R.  Knapp  in  litt.  2002). 
Six  sites  have  populations  with  over  100 
adult  mountain  yellow-legged  frogs 
each,  1  site  has  a  population  with 
between  51  and  100  adults,  and  41  sites 
have  populations  between  10  and  50 
adults  each.  In  addition,  203  sites  have 
fewer  than  10  adults  each.  Of  the  251 
mountain-yellow  legged  frog  sites  in  the 
park,  evidence  of  breeding  has  been 
found  in  71  populations. 

Inyo  National  Forest:  Jennings  and 
Hayes  (1994)  document  the  extirpation 
of  some  mountain  yellow-legged  frog 
populations  from  the  Inyo  National 
Forest.  In  1994,  15  known  locations  had 
mountain  yellow-legged  frog 
populations  (Parker  1994).  Currently,  7 
basins  within  the  Inyo  National  Forest 
have  known  extant  mountain  yellow- 
legged  frog  populations  or  populations 
that  function  as  metapopulations  (C. 
Milliron,  in  litt.  2002).  Some  of  these 
populations  are  stable,  consisting  of 
several  hundred  individuals 
representing  all  age  classes  (L.  Sims, 
USPS,  in  litt.  2002).  Chytrid  fungus  (see 
Factor  C,  Disease,  below)  has  been 
documented  at  an  additional  population 
location  that  is  now  extinct  (C.  Milliron, 
in  litt.  2002). 

Sierra  National  Forest:  In  1955, 
Mullally  and  Cunningham  (1956) 
reported  encountering  mountain  yellow- 
legged  frogs  along  Paiute  Creek  "very 
sparingly"  at  approximately  2,300  m 
(7,700  ft),  with  frogs  becoming  more 
abundant  at  higher  elevations.  The 
"densest  populations"  were  found 
above  3,050  m  (10,000  ft)  in  the 
Humphrey's  Basin  area,  and  a  "great 
many,  including  tadpoles"  were  noted 
at  and  near  Pine  Creek  Pass,  with  frogs 
also  seen  at  Golden  Trout  and 
Desolation  Lakes. 


Jennings  and  Hayes  (1994)  indicated 
that  the  mountain  yellow-legged  frog 
has  become  extirpated  at  a  number  of 
historical  locations  in  the  Sierra 
National  Forest.  Knapp  and  Matthews 
(2000)  report  on  mountain  yellow- 
legged  frog  population  declines 
associated  with  fish  stocking  within  the 
John  Muir  Wilderness  Area  of  the  Sierra 
National  Forest  (see  Factor  C,  Disease, 
below).  In  1995  and  1996,  Knapp  and 
Matthews  (2000)  surveyed  669  lakes, 
ponds,  and  other  water  bodies  in  the 
John  Muir  Wilderness  Area.  Mountain 
yellow-legged  frog  adults  were  found  in 
4  percent  of  these  water  bodies,  and  frog 
larvae  in  3  percent  (Knapp  and  Mathews 
2000).  In  2002,  Knapp  conducted 
resurveys  at  the  28  water  bodies  that 
had  been  occupied  by  mountain  yellow- 
legged  frogs  in  1997,  and  also  at  118  of 
the  641  sites  where  frogs  were  not 
detected  in  1997.  Knapp  found  no 
change  in  mountain  yellow-legged  frog 
status  at  39  percent  of  these  28 
previously  occupied  water  bodies,  but 
found  that  the  frogs  at  61  percent  of  the 
28  previously  occupied  sites  had  gone 
extinct,  while  colonization  had  occurred 
at  10  percent  of  118  previously 
unoccupied  sites  (R.  Knapp  in  litt. 
2002). 

Although  not  all  potential  mountain 
yellow-legged  frog  habitats  have  been 
surveyed  within  die  Sierra  National 
Forest,  approximately  six 
subwatersheds  have  extant 
metapopulations  (H.  Eddinger,  USPS,  in 
litt.  2002).  These  subwatersheds  are  in 
the  upper  headwaters  of  the  South  Pork 
Merced  River.  South  Fork  San  Joaquin 
River,  and  North  Fork  Kings  River.  They 
include  the  Mono  Creek  Basin,  the  Bear 
Creek  Basin,  the  Paiute  Creek  Basin,  the 
Humphreys  Creek  Basin,  the  Big  Creek 
Basin,  and  the  Dinkey  Creek  Basin. 

Sequoia  and  Kings  Canyon  National 
Parks:  Relatively  few  records  exist  for 
mountain  yellow-legged  frog  prior  to 
1955  in  the  Sequoia  and  Kings  Canyon 
National  Parks.  From  1955  to  1979,  the 
species  is  known  to  have  occurred  in  at 
least  21  sites  scattered  throughout 
Sequoia  and  Kings  Canyon  National 
Parks,  although  historic  abundance  is 
not  known  (Bradford  et  al.  1994a).  In 
1978-1979.  the  headwaters  of  seven 
creek  systems  were  surveyed  for 
moimtain  yellow-legged  frogs  in  the 
national  parks.  Progs  were  found  at  27 
sites  greater  than  200  m  (660  ft)  apart 
(Bradford  et  al.  1994a).  A  distributional 
map  of  mountain  yellow-legged  frogs 
produced  by  Jennings  and  Hayes  (1994) 
indicates  numerous  historic  sighUngs 
and  collections  of  the  species  within 
both  national  parks,  as  well  as 
numerous  extinctions.  The  species  was 
already  noted  to  have  disappeared  from 
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approximately  half  of  previously 
occupied  locations  in  Sequoia  and 
Kings  Canyon  Parks  by  the  late  lOSOs 
(Bradford  et  al.  1994a).  On  the  basis  of 
surveys,  Bradford  et  al.  (1994a)  estimate 
that  mountain  yellow-legged  frogs  have 
been  extirpated  from  half  of  their 
historic  locations  in  Sequoia  and  Kings 
Canyon  National  Parks.  For  example, 
FeUers  (1994)  surveyed  in  Sequoia  and 
Kings  Canyon  National  Parks  and  did 
not  detect  the  mountain  yellow-legged 
frog  in  the  Kaweah  watershed  where  the 
species  was  located  historically. 

In  1997,  Knapp  and  Matthews  (2000) 
surveyed  1,059  lakes,  ponds,  and  other 
water  bodies  in  Kings  Canyon  National 
Park.  Mountain  yellow-legged  frog 
adults  were  found  in  31  percent  of  these 
water  bodies,  and  frog  larvae  in  20 
percent  (Knapp  and  Mathews  2000). 
Some  significant  frog  populations 
remain  in  Sequoia  and  Kings  Canyon 
National  Parks,  but  extensive  declines 
have  been  described.  In  2002,  Knapp  [in 
litt.  2002]  resurveyed  274  water  bodies 
occupied  by  mountain  yellow-legged 
frogs  in  1997,  and  he  also  resurveyed 
626  of  the  785  sites  where  frogs  were 
not  detected  in  1997.  Knapp  found  no 
change  in  status  at  60  percent  of  the  274 
previously  occupied  sites,  but  found 
that  39  percent  of  the  274  previously 
occupied  sites  had  gone  extinct,  while 
colonization  had  occurred  at  7  percent 
of  626  previously  unoccupied  sites. 

Currently  in  Sequoia  and  Kings 
Canyon  National  Parks,  5.07  mountain 
yellow-legged  frog  sites  are  known,  most 
of  which  occur  within  36  different 
basins  that  have  multiple  breeding 
populations  that  are  hydrologically 
connected,  so  that  the  populations 
within  each  basin  function  as  a 
metapopulation.  Fifty-four  sites  have 
populations  of  more  than  100  adult 
moimtain  yellow-legged  frogs,  25  sites 
have  populations  between  51  and  100 
adults,  132  sites  have  populations 
between  10  and  50  adults,  and  296  sites 
have  fewer  than  10  adults.  Of  the  507 
mountain  yellow-legged  frog  sites  in 
Sequoia  and  Kings  Canyon  National 
Parks,  breeding  evidence  has  been 
found  at  259  populations  (R.  Knapp  in 
litt.  2002). 

Sequoia  National  Forest:  Jennings  and 
Hayes  (1994)  indicate  that  the  mountain 
yellow-legged  frog  has  been  extirpated 
from  a  number  of  historical  locations  in 
the  Sequoia  National  Forest.  Mountain 
yellow-legged  frogs  were  collected  on 
several  historic  locations  of  the  Kern 
Plateau  in  Sequoia  National  Forest 
(Jennings  and  Hayes  1994).  Today,  two 
known  extant  populations  exist  on  the 
Sequoia  National  Forest  (S.  Anderson, 
USPS,  in  litt.  2002). 


All  of  the  recent  mountain  yellow- 
legged  frog  sightings  from  the  Sequoia 
National  Forest  have  been  of  single  frogs 
or  very  small  populations.  In  1992, 
mountain  yellow-legged  frogs  were  not 
detected  during  amphibian  surveys 
conducted  at  1 7  sites  in  Sequoia 
National  Forest  (Martin  1992).  The 
species  appears  to  be  severely  reduced 
in  numbers  and  range  in  the  Sequoia 
National  Forest. 

Distinct  Vertebrate  Population  Segment 

Under  the  Act,  we  must  consider  for 
listing  any  species,  subspecies,  or,  for 
vertebrates,  any  distinct  population 
segment  (DPS)  of  these  taxa  if  there  is 
sufficient  information  to  indicate  that 
such  action  may  be  warranted.  To 
implement  the  measures  prescribed  by 
the  Act,  we,  along  with  the  National 
Marine  Fisheries  Service  (National 
Oceanic  and  Atmospheric 
Administration-Fisheries),  developed  a 
joint  policy  that  addresses  the 
recognition  of  DPSs  for  potential  listing 
actions  (61  FR  4722).  The  policy  allows 
for  a  more  refined  application  of  the  Act 
that  better  reflects  the  biological  needs 
of  the  taxon  being  considered,  and 
avoids  the  inclusion  of  entities  that  do 
not  require  the  Act's  protective 
measures. 

Under  oxii  DPS  Policy,  we  use  two 
elements  to  assess  whether  a  population 
segment  under  consideration  for  listing 
may  be  recognized  as  a  DPS.  The 
elements  are:  (1)  the  population 
segment's  discreteness  ffbm  the 
remainder  of  the  species  to  which  it 
belongs;  and  (2)  the  significance  of  the 
population  segment  to  the  species  to 
which  it  belongs.  If  we  determine  that 
a  population  segment  being  considered 
for  listing  is  a  DPS,  then  the  level  of 
threat  to  the  population  is  evaluated 
based  on  the  five  listing  factors 
established  by  the  Act  to  determine  if 
listing  it  as  either  threatened  or 
endangered  is  warranted. 

Discreteness.  Under  our  DPS  Policy,  a 
population  segment  of  a  vertebrate 
species  may  be  considered  discrete  if  it 
satisfies  either  one  of  the  following  two 
conditions:  (1)  it  is  markedly  separated 
from  other  populations  of  the  same 
taxon  as  a  consequence  of  physical, 
physiological,  ecological,  or  behavioral 
factors.  Quantitative  measures  of  genetic 
or  morphological  discontinuity  may 
provide  evidence  of  this  separation:  or 
(2)  it  is  delimited  by  international 
governmental  boundaries  within  which 
significant  differences  in  control  of 
exploitation, -management  of  habitat, 
conservation,  status,  or  regulatory 
mechanisms  exist.  The  proposed  DPS, 
the  Sierra  Nevada  mountain  yellow- 
legged  frog,  is  based  on  the  first 


condition,  the  marked  separation  from 
other  populations. 

The  range  of  the  mountain  yellow- 
legged  frog  is  divided  by  a  natural 
geographic  barrier,  the  "Tehachapi 
Mountains,  which  geographically 
isolates  the  populations  in  the  southern 
Sierra  Nevada  from  those  in  the 
mountains  of  southern  California.  The 
distance  of  the  geographic  separation  is 
about  225  km  (140  mi).  The  geographic 
separation  of  the  Sierra  Nevada  and 
southern  California  mountain  yellow- 
legged  frogs  was  recognized  in  the 
earliest  description  of  the  species  by 
Camp  (1917),  who  treated  specimens 
from  the  two  areas  as  separate 
subspecies  of/?,  boylii.  Camp  (1917) 
described  the  two  subspecies  based  on 
differences  in  their  biogeography  and 
morphology. 

Ziesmer  (1997)  analyzed  vocalizations 
of  mountain  yellow-legged  frogs  from  86 
locations  in  Alpine  and  Mariposa 
counties  in  the  Sierra  Nevada,  and 
vocalizations  of  mountain  yellow-legged 
frogs  from  23  locations  in  the  San 
Jacinto  Mountains  of  Riverside  County, 
in  southern  California.  The 
vocalizations  of  Sierra  Nevada  frogs 
differed  from  those  of  southern 
California  frogs  in  pulse  rate,  harmonic 
structure,  and  dominant  frequency. 
Ziesmer  (1997)  concluded  that  the 
differences  in  vocalization  supported 
the  hypothesis  that  mountain  yellow- 
legged  frogs  from  the  Sierra  Nevada  and 
southern  California  may  represent 
separate  species. 

Genetic  analyses  support  the 
discreteness  of  the  mountain  yellow- 
legged  frog  populations  in  southern 
California  from  those  in  the  Sierra 
Nevada.  In  an  allozyme  (genetic)  study 
that  compared  mountain  yellow-legged 
frogs  from  the  central  Sierra  Nevada 
with  those  from  southern  California,  a 
fairly  significant  genetic  difference  was 
found  between  the  two  populations  (D. 
Green,  McGill  University,  in  litt.  1993). 
However,  because  there  were  no  frog 
samples  from  the  southern  Sierra 
Nevada  for  comparison,  it  was  not  clear 
whether  the  difference  reflected  two 
ends  of  a  cline  (a  character  gradient),  or 
distinctions  between  the  Sierra  Nevada 
and  southern  California  populations. 
Thus,  because  the  data  set  was 
incomplete.  Green  (in  litt.,  199'3) 
interpreted  the  results  cautiously. 

A  phylogenetic  analysis  of 
mitochondrial  deoxyribonucleic  acid 
(DNA)  sequences  of  the  mountain 
yellow-legged  frog  was  performed 
throughout  its  distribution  (Macey  et  al. 
2001).  This  study  concluded  that  there 
are  two  major  genetic  lineages  of  the 
mountain  yellow-legged  frog  (inclusive 
of  the  Sierra  Nevada  populations  and 
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the  southern  California  populations), 
with  populations  in  the  Sierra  Nevada 
falling  into  three  distinct  groups  and  the 
fourth  being  the  southern  California 
population  (Macey  et  al.  2001).  Though 
three  genetic  lineages  of  mountain 
yellow-legged  frogs  have  been  identified 
in  the  Sierra  Nevada,  more  genetic 
sampling  is  needed  to  delineate  specific 
boundaries  of  the  three  genetic  lineages 
before  they  are  treated  or  managed  as 
separate  units  (Macey  et  al.  2001). 
Therefore,  this  finding  treats  the  three 
genetic  lineages  of  the  mountain  yellow- 
legged  frog  in  the  Sierra  Nevada  as  one 
DPS,  discrete  from  the  mountain 
yellow-legged  frog  DPS  in  southern 
California. 

The  biogeographic  fragmentation 
within  the  Sierra  Nevada  population  of 
mountain  yellow-legged  frogs  occurs 
between  Kings  Canyon  National  Park 
and  a  region  slightly  north  of  Yosemite 
National  Park,  allowing  for  the  central 
and  northern  Sierra  Nevada  populations 
to  share  more  genetic  similarities  than 
the  southern  Sierra  Nevada  and 
southern  California  populations  (Macey 
et  al.  2001).  In  fact,  this  study  indicates 
that  the  southern  Sierran  group  (largely 
in  Fresno  County)  may  be  more  closely 
related  to  the  southern  California 
mountain  yellow-legged  frogs  than  with 
those  in  the  central  and  northern  Sierra 
Nevada  (Macey  et  al.  2001).  This 
research  suggests  that  the  initial 
divergence  between  the  northern  and 
southern  populations  of  mountain 
yellow-legged  frogs  occurred  2.2  million 
years  before  present.  Within  each  of 
these  groups,  Macey  et  al.  (2001)  have 
detected  a  similar  pattern  of  divergence 
that  suggests  the  northern  Sierra  Nevada 
and  central  Sierra  Nevada  mountain 
yellow-legged  frog  populations  diverged 
1.5  million  years  before  present,  and  the 
southern  Sierra  Nevada  and  the 
southern  California  mountain  yellow- 
legged  frog  populations  diverged  from 
each  other  approximately  1.4  million 
years  before  present.  Today,  these  4 
groups  are  isolated  by  arid  valleys;  this 
isolation  is  most  pronounced  between 
southern  California  and  the  southern 
Sierra  Nevada.  The  biogeographic 
pattern  of  genetic  divergence  as  detected 
in  the  mountain  yellow-legged  frogs  of 
the  Sierra  Nevada  has  also  been 
observed  in  four  other  reptiles  and 
amphibians,  suggesting  a  common  event 
that  fragmented  their  ranges  (Macey  et 
al.  2001). 

Sierran  frogs  and  southern  California 
mountain  yellow-legged  frogs  also  differ 
ecologically  in  the  types  of  aquatic 
habitat  they  occupy.  Mountain  yellow- 
legged  frogs  in  southern  California  are 
typically  found  in  steep  gradient 
streams,  even  though  they  may  range 


into  small  meadow  streams  at  higher 
elevations  (Zweifel  1955;  MuUally 
1959).  hi  contrast,  Sierran  frogs  are  most 
abundant  in  high-elevation  lakes  and 
slow-moving  portions  of  streams 
(Zweifel  1955;  Mullally  and 
Cunningham  1956),  habitat  that  is 
distinct  from  the  canyons  of  southern 
California's  arid  mountain  ranges, 
which  are  inhabited  by  the  southern 
California  DPS  of  the  mountain  yellow- 
legged  frog. 

Significance.  Under  our  DPS  Policy, 
once  we  have  determined  that  a 
popidation  segment  is  discrete,  we 
consider  its  biological  and  ecological 
significance  to  the  larger  taxon  to  which 
it  belongs.  This  consideration  may 
include,  but  is  not  limited  to:  (1) 
Evidence  of  the  persistence  of  the 
discrete  population  segment  in  an 
ecological  setting  that  is  unusual  or 
unique  for  the  taxon;  (2)  evidence  that 
loss  of  the  population  segment  would 
result  in  a  significant  gap  in  the  range 
of  the  taxon;  (3)  evidence  that  the 
population  segment  represents  the  only 
surviving  natural  occurrence  of  a  taxon 
that  may  be  more  abundant  elsewhere  as 
em  introduced  population  outside  its 
historic  range;  or  (4)  evidence  that  the 
discrete  population  segment  differs 
markedly  from  other  populations  of  the 
species  in  its  genetic  characteristics. 

We  have  found  substantial  evidence 
that  all  but  one  (there  are  no  introduced 
populations  of  mountain  yellow-legged 
frogs  outside  of  its  historic  range)  of 
these  significant  factors  are  met  by  the 
population  of  mountain  yellow-legged 
frogs  in  the  Sierra  Nevada.  Furthermore, 
it  is  significant  because  a  major 
reduction  in  abundance  of  the  species  as 
a  whole  would  occur  if  the  Sierra 
Nevada  population  were  extirpated.  The 
extinction  of  the  Sierra  Nevada 
population  of  the  mountain  yellow- 
legged  frog  would  result  in  the  loss  of 
a  genetic  entity,  a  reduction  in  the 
geographic  range  of  the  species,  a  loss 
of  the  species  persistence  in  a  setting 
ecologically  unique  relative  to  the 
ecological  setting  of  the  southern 
California  population,  and  a  reduction 
in  the  number  of  breeding  popidations. 
As  discussed  above,  the  Sierra  Nevada 
population  appears  to  be  genetically 
distinct  from  the  southern  California 
population  of  mountain  yellow-legged 
frogs.  The  mountain  yellow-legged  frogs 
of  the  Sierra  Nevada  comprise  the  main 
distribution  of  the  species  at  the 
northern  and  central  limits  of  the 
species'  range.  Loss  of  the  Sierra  Nevada 
population  would  be  significant  as  it 
would  eliminate  the  species  from  the 
majority  of  its  range  and  would  reduce 
the  species  to  fewer  than  10  small 
isolated  sites  in  southern  California  (50 


FR  44382).  The  geographic  isolation  of 
the  Sierra  Nevada  population  from  the 
mountain  yellow-legged  frogs  in 
southern  California  prevents  genetic 
interchange  between  these  populations. 
Conclusion.  We  evaluated  the  Sierra 
Nevada  population  of  the  mountain 
yellow-legged  frog  t6  determine  whether 
it  meets  the  definition  of  a  DPS, 
addressing  discreteness  and  significance 
as  required  by  our  policy.  We  conclude 
that  the  Sierra  Nevada  population  of  the 
mountain  yellow-legged  frog  is  discrete 
from  the  southern  California  population, 
on  the  basis  of  their  geographic 
separation,  differences  in  vocalization, 
differences  between  their  habitats,  and 
apparent  genetic  differences.  We 
conclude  that  the  Sierra  Nevada 
population  of  the  mountain  yellow- 
legged  frog  is  significant  because  the 
loss  of  the  species  from  the  Sierra ' 
Nevada  would  result  in  a  significant 
reduction  in  the  species'  range  and  its 
population  numbers,  and  would 
constitute  the  loss  of  a  genetically 
discrete  population  that  differs 
markedly  from  the  southern  California 
population  of  moimtain  yellow-legged 
frogs.  Because  the  population  segment 
meets  both  the  discreteness  and 
significance  criteria  of  our  DPS  policy, 
the  Sierra  Nevada  portion  of  the 
mountain  yellow-legged  frog's  range 
qualifies  for  consideration  for  listing. 
An  evaluation  of  the  level  of  threat  to 
the  DPS  based  on  the  five  listing  factors 
established  by  the  Act  follows. 

Previous  Federal  Action 

On  February  10,  2000,  we  received  a 
petition,  dated  February  8,  2000,  from 
the  Center  for  Biological  Diversity  and 
Pacific  Rivers  Council  to  list  the  Sierra 
Nevada  population  of  the  mountain 
yellow-legged  frog  as  endangered.  The 
petitioners  stated  that  the  Sierra  Nevada 
population  of  the  mountain  yellow- 
legged  frog  qualifies  for  listing  under 
our  DPS  Policy.  On  October  12,  2000, 
we  published  a  90-day  finding  on  that 
petition  in  the  Federal  Register  (65  FR 
60603)  concluding  that  the  petition 
presented  substantial  scientific  or 
commercial  information  to  indicate  that 
the  listing  of  the  Sierra  Nevada 
population  of  the  mountain  yellow- 
legged  frog  may  be  warranted;  we  also 
requested  information  and  data 
regarding  the  species. 

This  12-month  finding  is  made  in 
accordance  with  a  court  order  which 
requires  us  to  complete  a  finding  by 
January  10,  2003  [Center  for  Biological 
Diversity  and  Pacific  Rivers  Council  v. 
Norton  and  f ones)  (No.  C  01-2106  SC). 
This  notice  constitutes  the  12-month 
finding  for  the  February  10,  2000, 
petition. 
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Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  Usting  provisions  of  the 
Act  describe  the  procedures  for  adding 
species  to  the  Federal  lists.  We  may 
determine  a  species  (which  is  defined  in 
section  3  of  the  Act  as  including  any 
subspecies  of  fish  or  wildlife  or  plants, 
and  any  distinct  population  segment  of 
any  species  of  vertebrate  fish  or  wildlife 
which  interbreeds  when  matiu%)  to  be 
endangered  or  threatened  because  of 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1)  of  the  Act.  These 
factors,  and  their  application  to  the 
Sierra  Nevada  DPS  of  the  mountain 
yellow-legged  frog  (mountain  yellow- 
legged  frog),  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  A 
number  of  hypotheses,  including  habitat 
loss,  have  been  proposed  for  recent 
global  amphibian  declines  (Bradford  et 
al.  1993;  Corn  1994;  Alford  and 
Richards  1999).  Habitat  destruction, 
however,  does  not  appear  to  be  the 
primary  factor  leading  to  the  decline  of 
the  mountain  yellow-legged  fi^og.  The 
mountain  yellow-legged  frog  occurs  at 
high  elevations  in  the  Sierra  Nevada, 
which  have  not  had  the  types  or  extent 
of  large-scale  habitat  conversion  and 
disturbances  which  have  occxirred  at 
lower  elevatioiis  (Bradford  et  al.  1993; 
Knapp  1996;  Knapp  and  Matthews    . 
2000).  Large  scale  habitat  conversion 
has  not  been  identified  within  the  range 
of  this  species;  thus,  direct  habitat 
destruction  or  modification  associated 
with  intensive  human  activities,  as 
measured  by  urban  or  agricultural  land 
use  within  the  mountain  yellow-legged 
frogs'  range,  has  not  been  implicated  in 
the  decline  of  this  species  (Davidson  et 
al.  2002).  However,  other  human 
activities  have  played  a  role  in  the 
modification  of  mountain  yellow-legged 
frog  habitat.  These  include  livestock 
grazing,  non-native  fish  introductions 
[see  Predation,  Factor  C,  below),  timber 
management,  road  construction  and 
maintenance,  recreation,  water 
diversions,  fire  management  activities, 
and  introduction  of  environmental 
contaminants  [see  Other,  Factor  E, 
below).  Thea^activities  have  modified 
habitat  in  ways  that  have  fragtnented 
and  isolated  mountain  yellow-legged 
frog  populations,  ^d  thereby,  may  have 
caused  or  contributed  to  the  decline  of 
this  DPS  (Bradford  et  al.  1993). 

Grazing 

Grazing  of  livestock  in  Sierra  Nevada 
meadows  and  riparian  areas  (aquatic 


ecosystems  and  adjacent  upland  areas 
that  directly  affect  them)  began  in  the 
mid-1 700s  vdth  the  European  settlement 
of  California  (Menke  etal.  1996). 
Following  the  gold  rush  of  the  mid- 
1800s,  grazing  rose  to  a  level  that 
exceeded  the  carrying  capacity  of  the 
available  range  and  caused  significant 
impacts  to  meadow  and  riparian 
ecosystems  (Meehan  and  Platts  1978; 
Menke  et  al.  1996).  From  1870  to  1908. 
within  the  range  of  the  mountain 
yellow-legged  frog  in  the  high  Sierra 
Nevada,  meadows  were  converted  to 
siunmer  rangelands  for  grazing  cattle, 
sheep,  horses,  goats,  and  in  some  areas 
pigs;  however,  the  alpine  areas  were 
mainly  grazed  by  sheep  (Beesley  1996; 
Menke  et  al.  1996).  This  practice 
resulted  in  the  degradation  of  these 
extremely  sensitive  areas  (Menke  et  al. 
1996). 

In  general,  livestock  grazing  within 
the  range  of  the  mountain  yellow-legged 
frog  was  at  a  high  but  undocimiented 
level  until  the  establishment  of  national 
parks  (beginning  in  1890)  and  national 
forests  (beginning  in  1905).  Within 
established  national  parks,  grazing  by 
cattle  and  sheep  was  replaced  by  that  of 
packstock,  such  as  horses  and  biuros. 
Within  established  national  forests,  the 
amoimt  of  livestock  grazing  was 
gradually  reduced  and  better 
documented,  and  the  types  of  animals 
shifted,  with  reductions  in  sheep  and 
increases  in  cattle  and  packstock.  In 
general,  livestock  grazing  within  the 
national  forests  has  continued  with 
gradual  reductions  since  the  1920s, 
except  for  an  increase  during  World  War 
II.  Continuing  decreases,  motivated  by 
concern  towards  resource  protection, 
conflicts  with  other  uses,  and 
deteriorating  range  conditions, 
continued  from  the  1950s  through  the 
early  1970s  but  still  exceeded 
sustainable  grazing  capacity  in  many 
areas  (Menke  et  al.  1996;  University  of 
California  (UC)  1996a).  Grazing 
management  that  is  more  sensitive  to 
riparian  areas  has  been  implemented 
and  continues  to  increase  since  the 
1970s  (UC  1996a). 

Packstock  grazing  is  the  only  grazing 
currentiy  permitted  in  the  Sierra  Nevada 
national  parks.  Packstock  grazing  also  is 
permitted  in  national  forests  within  the 
Sierra  Nevada.  However,  there  has  been 
very  littie  monitoring  of  the  impacts  of 
padtstock  use  in  this  region  (Menke  et 
al.  1^96).  Use  of  packstock  in  the  Sierra 
Nevada  increased  since  World  War  n  as 
a  result  of  increased  road  access  and 
increases  in  leisure  time  and  disposable 
income  (Menke  et  al.  1996).  Demand  for 
packstock  use  and  recreational  riding  in 
the  Sierra  Nevada  are  projected  to 


increase  as  California's  human 
population  increases  (USPS  2001). 
'  Observational  data  indicate  livestock 
negatively  impact  mountain  yellow- 
legged  frog  populations  by  altering  frog 
habitat  and  trampling  individuals  (R. 
Knapp,  in  litt.  1993a,  1993b,  1994,  2002; 
Jennings  1996;  A.  Carlson,  pers.  comm. 
2002;  USPS  2002;  V.  Vrendenburg.  in 
litt.  2002). 

Livestock  grazing  causes  changes  in 
weUand  systems,  including  meadows,  . 
streams,  and  ponds;  modifies  mountain 
yellow-legged  frog  habitat  by  removing 
overhanging  banks  that  provide  shelter; 
and  contributes  to  the  siltation  of 
breeding  ponds.  Pond  siltation  may 
decrease  the  survivorship  of 
overwintering  larvae,  subadults,  and 
adult  mountain  yellow-legged  fttigs  as 
the  overwintering  habitats  need  to  be 
deep  enough  so  that  the  entire  water 
column  does  not  freeze  and  underwater 
caves  and  crevices  are  available 
(Bradford  1983;  Pope  1999a). 

Grazing  of  livestock  in  riparian  areas 
impacts  vegetation  in  multiple  ways, 
including:  soil  compaction,  which 
increases  runoff  and  decreases  water 
availability  to  plants;  herbage  removal, 
which  promotes  increased  soil 
temperatiu-es  and  evaporation  rates  at 
the  soil  surface;  and  direct  physical 
damage  to  the  vegetation  (Kauffman  and 
Krueger  1984;  Cole  and  Landres  1996; 
Knapp  and  Matthews  1996).  Streamside 
vegetation  protects  and  stabilizes 
streambanks  by  binding  soils  to  resist 
erosion  and  to  trap  sediment  (Chaney  et 
al.  1990).  A  study  by  Kauffman  et  al. 
(1983)  indicated  that  livestock  grazing 
may  have  weakened  the  streambank 
structure  through  trampling  and 
removal  of  vegetation,  thereby 
promoting  conditions  for  erosion. 
Removal  of  vegetative  cover  within 
mountain  yellow-legged  frog  habitat 
decreases  available  habitat,  exposes 
frogs  to  predation  (R.  Knapp,  in  litt. 
1993b),  and  increases  the  threat  of 
dessication  (Jennings  1996).  Grazing 
may  result  in  changes  to  vegetation 
composition,  resulting  in  an  increased 
density  of  forested  stands  and  the 
expansion  of  trees  into  areas  that  were 
formerly  treeless  (Cole  and  Landres 
1996). 

Livestock  grazing  can  cause  a  nutrient 
loading  problem  due  to  urination  and 
defecation  in  or  near  the  water,  and  can 
elevate  bacteria  levels  in  areas  where 
cattle  are  concentrated  near  water 
(Meehan  and  Platts  1978;  Stephenson 
and  Street  1978;  Kauffman  and  Krueger 
1984).  The  nutrient  status  of  streams  can 
markedly  influence  the  growth  of 
microflora  and  microfauna  and  directly 
and  indirectiy  affect  many  other 
characteristics  of  the  stream  biota 
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(Lemly  1998).  Growth  of  filamentous 
bacteria  on  the  bodies  and  gills  of 
aquatic  insects  has  been  documented  in 
association  with  nutrient  loading  in 
livestock  use  pastures,  along  with 
significantly  lower  densities  of  insects 
at  downstream  sites.  In  laboratory  and 
field  studies,  aquatic  insects  with  this 
bacterial  growth  experienced  extensive 
mortality.  This  indicates  that  elevated 
bacteria  levels  associated  with  livestock 
use  can  negatively  influence  stream 
insect  populations  (Lemley  1998). 
Adverse  effects  to  aquatic  insects  within 
the  range  of  the  mountain  yellow-legged 
frog  could  result  in  a  lowered  prey 
availability,  possibly  increasing 
intraspecific  competition  for  limited 
resources. 

Throughout  the  range  of  the  mountain 
yellow-legged  frog  in  the  Sierra  Nevada 
approximately  79  currently  active 
grazing  allotments  exist  on  USFS- 
administered  lands.  Of  these  grazing 
allotments,  at  least  29  have  extant 
mountain  yellow-legged  frog 
populations  within  them.  An  estimated 
13  percent  of  the  approximately  210 
known  mountain  yellow-legged  frog 
populations,  or  populations  that 
function  as  metapopulations,  on  Sierra 
Nevada  national  forests  occm-  within 
active  grazing  allotments.  Many  of  the 
mountain  yellow-legged  frog 
populations  in  the  Sierra  Nevada  that 
occur  within  active  grazing  allotments 
are  small.  These  populations  may  be 
more  vulnerable  to  extirpation  as  a 
result  of  grazing-induced  habitat 
modification,  and  if  extirpated  they 
might  not  be  recolonized  in  situations 
where  they  are  isolated  from  other 
populations  and  lack  habitat 
connectivity  to  potential  source 
populations. 

In  the  60-Lakes  Basin  of  Kings  Canyon 
National  Park,  packstock  use  is 
regulated  in  wet  meadows  to  protect 
mountain  yellow-legged  frog  breeding 
habitat  in  bogs  and  lakeshores  from 
trampling  and  associated  degradation 
(V.  Vredenburg,  in  litt.  2002;  H.  Werner, 
NPS,  in  litt.  2002). 

Recreation 

Recreation  is  the  fastest  growing  use 
of  national  forests.  As  such,  its  impacts 
on  the  mountain  yellow-legged  frog  are 
likely  to  continue  and  to  increase 
(USDA  2001).  Recreational  activities 
take  place  throughout  the  Sierra  Nevada 
and  have  significant  negative  impacts 
on  s-iveral  plant  and  animal  species  and 
their  habitats  (USDA  2001a).  To  further 
recreational  opportunities  and  angling 
success,  non-native  trout  stocking 
programs  in  the  Sierra  Nevada  started  in 
the  late  19th  Century  (Bahls  1992;  Pister 
2001).  Trout  stocking  throughout  the 


range  of  the  moimtain  yellow-legged 
frog  has  contributed  to  the  decline  of 
this  species  (see  Predation,  Factor  C, 
below).  The  recreational  impact  of 
anglers  at  high  mountain  lakes  has  been 
severe  in  the  Sierra  Nevada,  with  most 
regions  reporting  a  level  of  use  greater 
than  that  which  the  fragile  lakeshore 
environments  can  withstand  (Bahls 
1992). 

Recreation  may  threaten  all  life  stages 
of  the  mountain  yellow-legged  frog 
through  direct  disturbance  resulting 
from  trampling  by  humans,  packstock, 
or  vehicles,  including  off-highway 
vehicles;  harassment  by  pets;  and 
associated  habitat  degradation  (Cole  and 
Landres  1996;  USPS  2001).  Studies  have 
not  been  conducted  to  determine 
whether  recreational  activities  are 
contributing  to  the  decline  of  the 
mountain  yellow-legged  frog,  and 
recreation  has  not  been  implicated  as  a 
cause  of  major  decline  of  the  mountain 
yellow-legged  frog. 

Dams  and  Water  Diversions 

Dams  and  water  diversions  have 
altered  aquatic  habitats  in  the  Sierra 
Nevada  (Kondolf  et  al.  1996).  Numerous 
reservofrs  have  been  constructed  within 
the  range  of  the  mountain  yellow-legged 
frog.  These  include  Huntington  Lake, 
Florence  Lake,  Lake  Thomas  A.  Edison, 
Saddlebag  Lake,  Convict  Lake,  Cherry 
Lake,  and  other  reservoirs  associated 
with  Hetch  Hetchy,  Upper  and  Lower 
Blue  Lakes,  Lake  Aloha,  Silver  Lake, 
Hell  Hole  Reservoir,  French  Meadow 
Reservoir,  Lake  Spaulding,  and  others. 
The  extent  of  the  impacts  that  these 
projects  have  had  on  the  mountain 
yellow-legged  frog  is  not  known.  The 
construction  of  dams  probably  has 
affected  mountain  yellow-legged  frogs 
in  the  Sierra  Nevada  by  altering  their 
habitat  and  movements,  and  also  by 
altering  the  distribution  of  predators 
(reservofrs  are  often  stocked  with  non- 
native  fish  species  that  incidentally  prey 
on  mountain  yellow-legged  frogs  (See 
Predation,  Factor  C,  below)).  Mountain 
yellow-legged  frogs  cannot  live  in  or 
move  through  the  exposed  shorelines 
created  by  reservofrs,  nor  can  they 
successfully  reproduce  in  these 
environments  with  predatory  fishes 
unless  there  are  shallow  side  channels 
or  disjunct  pools  that  are  free  of 
predatory  fishes  (Jennings  1996). 

Dams  may  alter  the  temperature  and 
sediment  load  of  the  rivers  they 
impound  (Cole  and  Landres  1996). 
Dams,  water  diversions,  and  their 
associated  structures  can  alter  the 
natiual  flow  regime  with  unseasonal 
and  fluctuating  releases  of  water,  create 
habitat  conditions  unsuitable  for  native 
amphibians  both  upstream  and 


downstream  of  dams,  and  act  as  barriers 
to  movements  by  dispersing  juvenile 
and  migrating  adult  amphibians 
(Jennings  1996).  Where  dams  act  as 
barriers  to  mountain  yellow-legged  frog 
movement,  they  would  effectively 
prevent  genetic  exchange  between 
populations  and  the  recolonization  of 
sites.  Water  diversions  that  remove 
water  from  mountain  yellow-legged  frog 
habitat  may  adversely  impact  breeding 
success  and  adult  survivorship  if  the 
diversion  results  in  a  lowering  of  the 
water  level  to  the  extent  that  the  entire 
water  column  fi^ezes  in  the  winter,  or 
to  the  extent  that  the  habitat  is  rendered 
dry.  These  factors  are  likely  to  have 
confributed  to  the  decline  of  mountain 
yellow-legged  frogs  and  probably 
continue  to  pose  a  risk  to  the  species. 

Roads  and  Timber  Harvest 

Any  activity  that  severely  alters  the 
terrestrial  environment,  including  road 
construction  and  timber  harvest,  is 
likely  to  result  in  the  reduction  and 
extirpation  of  amphibian  populations  in 
the  Sierra  Nevada  (Jennings  1996).  Most 
of  the  mountain  yellow-legged  frog 
populations  are  in  areas  such  as 
national  parks  or  designated  wilderness 
areas  where  timber  is  not  harvested 
(Bradford  et  al.  1994a;  Drost  and  Fellers 
1996;  Knapp  and  Matthews  2000).  Some 
of  these  popvdations,  and  others  outside 
of  these  areas,  are  located  at  too  high  an 
altitude  for  timber  to  be  harvested,  so 
this  activity  is  not  expected  to  affect  the 
majority  of  extant  mountain  yellow- 
legged  frog  populations.  There  are  some 
mountain  yellow-legged  frog 
populations  in  areas  where  timber 
harvests  have  occurred  in  the  past  and 
others  where  it  may  occur  in  the  future. 
There  are  also  roads  within  the  range  of 
the  mountain  yellow-legged  frog; 
however,  neither  of  these  factors  has 
been  implicated  as  an  important 
contributor  to  the  decline  of  this  species 
(Jennings  1996). 

Fire  Management  Activities 

Mountain  yellow-legged  frogs  are 
generally  found  at  high  elevations  in 
wilderness  areas  and  national  parks 
where  vegetation  is  sparse  and  fire 
suppression  activities  are  implemented 
infrequently.  Potential  impacts  to  the 
species  resulting  from  fire  management 
activities  include:  Water  (^jji^ing  (taking 
of  water)  from  occupied  ponds  and 
lakes,  resulting  in  direct  mortality  or 
rendering  the  habitat  unsuitable  for 
reproduction  and  survivorship; 
construction  of  fuel  breaks  either  by 
hand  or  heavy  equipment,  potentially 
resulting  in  erosion  and  siltation  of 
habitat;  fire  suppression  with  water 
applications  or  fire  retardants;  and 
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increased  human  activity  in  the  area, 
potentially  disrupting  mountain  yellow- 
legged  frog  behavior. 

Fire  retardant  chemicals  contain 
nitrogen  compounds  and/ or  siufactants 
(a  subset  of  chemical  additives  usually 
used  to  facilitate  application). 
Laboratory  tests  of  these  chemicals  have 
shown  that  they  can  cause  mortality  in 
fi^es  and  aquatic  invertebrates  by 
releasing  surfactants  and  ammonia 
when  they  are  added  to  water  (Hamilton 
etal.  1996),  and  similar  effects  are  likely 
on  amphibians.  Therefore,  if  hre 
retardant  chemicals  were  dropped  in  or 
near  mountain  yellow-legged  frog 
habitat,  they  could  have  negative  effects 
on  individuals. 

In  some  areas  within  the  range  of  the 
mountain  yellow-legged  frog,  long-term 
fire  suppression  has  changed  forest 
structure  and  conditions  where  fire 
severity  and  intensity  are  higher 
{McKelvey  et  al.  1996).  Prescribed  fire 
has  been  used  by  land  managers  to 
achieve  various  silvicultural  objectives, 
including  the  reduction  of  fuel  loads.  In 
some  systems,  fire  is  thought  to  be 
important  in  maintaining  open  aquatic 
and  riparian  habitats  for  amphibians 
(Russel  ei  al.  1999).  But  severe  and 
intense  wild  fires  may  reduce  the  ability 
of  amphibians  to  survive  such  a  fire. 
However,  amphibians  display  adaptive 
behavior  that  may  minimize  mortality 
from  fire,  by  taking  cover  in  wet  habitats 
or  taking  shelter  in  subterranean 
burrows,  though  the  moist  and 
permeable  skin  of  amphibians  increases 
their  susceptibility  to  heat  and 
dessication  (Russel  et  al.  1999).  Neither 
the  direct  nor  indirect  effects  of 
prescribed  fire  or  wildfire  on  the 
mountain  yellow-legged  frog  have  been 
studied,  but  because  the  species 
generally  occupies  high  elevation 
habitat,  fire  is  not  a  likely  risk  to  this 
species  in  much  of  its  range. 

In  summary,  historic  grazing  activities 
likely  modified  the  habitat  of  the 
mountain  yellow-legged  frog  throughout 
its  range.  Although  grazing  pressure  has 
been  significantly  reduced  from  historic 
levels,  grazing  may  continue  to 
ccmtribute  to  localized  degradation  and 
loss  of  suitable  habitat,  negatively 
affecting  mountain  yellow-legged  frog 
populations.  The  effects  of  recreation, 
dams,  water  diversions,  roads,  timber 
harvests,  and  fire  management  activities 
on  the  mountain  yellow-legged  frog  are 
not  well  studied,  and  though  they  may 
have  negatively  affected  mountain 
yellow-legged  frogs  and  their  habitat, 
they  have  not  been  implicated  as 
primary  factors  in  the  decline  of  this 
species  (Bradford  et  al.  1993;  Bradford 
et  al.  1994a;  Jennings  1996;  Knapp  and 
Matthews  2000).  However,  recreation. 


dams,  water  diversions,  roads,  timber 
harvests,  and  fire  management  activities 
may  be  factors  of  secondary  importance 
in  the  decline  of  the  mountain  yellow- 
legged  frog  and  the  modification  of  its 
habitat  (Jennings  1996). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  no  known 
commercial  market  for  mountain 
yellow-legged  frogs,  nor  are  there 
documented  recreational  or  educational 
use  for  mountain  yellow-legged  frogs, 
although  it  is  likely  that  they  have  been 
handled  by  curious  members  of  the 
pubUc,  used  as  bait  by  anglers,  and 
collected  as  pets.  The  mountain  yellow- 
legged  frog  does  not  appear  to  be 
particularly  popular  among  amphibian 
and  reptile  collectors;  however,  Federal 
listing  could  raise  the  value  of  the 
animals  within  wildlife  trade  markets 
and  increase  the  threat  of  unauthorized 
collection  above  current  levels  (K. 
McCloud,  Service,  pers.  comm.  2002). 
Even  limited  interest  in  the  species 
could  pose  a  serious  threat  to  this 
animal. 

Scientific  research  may  cause  stress  to 
moimtain  yellow-legged  frogs  through 
distiu-bance,  including  disruption  of  the 
species'  behavior,  handling  individuals, 
and  injuries  associated  with  marking 
and  tracking  individuals.  Scientific 
research  has  also  resulted  in  the  death 
of  niunerous  individuals  through  the 
collection  of  museum  specimens 
(Zweifel  1955;  Jennings  and  Hays  1994). 
However,  this  is  a  relatively  minor 
threat.  Of  greater  concern  are 
researchers  contributing  to  the  spread  of 
pathogens  via  clothing  and  sampling 
equipment  as  they  move  between  water 
bodfes  and  populations  (Bradford  1991; 
Bradford  et  al.  1994a;  Fellers  et  al. 
2001).  Given  the  imcertainty 
siuToimding  the  potential  for 
researchers  to  contribute  to  the  spread 
of  pathogens,  researchers  have  begun  to 
implement  equipment  sterilization 
procedures  between  survey  sites  (H. 
Eddinger,  in  litt.  2002;  R.  Knapp,  in  litt. 
2002;  V.  Vredenburg.  in  fitt.  2002).  For 
further  discussion  concerning  the  threat 
of  disease,  see  Factor  C  below. 

C.  Disease  or  predation. 

Predation 

Native  predators  of  mountain  yellow- 
legged  frogs  include  the  mountain  garter 
snake  [Thamnophis  elegans  elegans), 
valley  garter  snake  (T.  sirtalis  fitchi), 
Brewer's  blackbird  (Euphagus 
cyanocephalus),  Clark's  nutcrackers 
(Nucifraga  columbiana),  coyotes  (Canis 
latrans),  and  black  bear  (Ursus 
americanus)  (Camp  1917;  Grinnell  and 
Storer  1924;  Mullaily  and  Cunningham 
1956;  Bradford  1991;  Jeimings  et  al. 


1992;  Feldman  and  Wilkinson  2000;  V. 
Vredenburg  et  al.  (in  press)). 

Predation  by  introduced  trout  is  the 
best-documented  cause  of  the  decline  of 
the  Sierra  Nevada  mountain  yellow- 
legged  frog,  because  it  has  been 
repeatedly  observed  that  non-native 
fishes  and  mountain  yellow-legged  frogs 
rarely  co-exist  (Grinijell  and  Storer 
1924;  Needham  and  Vestal  1938; 
Mullaily  and  Cimningham  1956;  Cory 
1962a,  1963;  Bradford  1989;  Bradford 
and  Gordon  1992;  Bradford  et  al.  1993, 
1994a,  1998;  Drost  and  Fellers  1996; 
Jennings  1996;  Knapp  1996;  Knapp  and 
Matthews  2000;  Knapp  et  al.  2001;  V. 
Vredenburg  et  al.,  (in  press);  USFS 
undated).  The  body  of  scientific 
research  on  the  distributions  of 
introduced  trout  and  mountain  yellow- 
legged  frogs  over  time  has  conclusively 
demonstrated  that  introduced  trout  have 
negatively  impacted  mountain  yellow- 
legged  frogs  over  much  of  the  Sierra 
Nevada  (Bradford  1989;  Bradford  et  al. 
1993,  1994a,  1998;  Knapp  1994,  1996;. 
Drost  and  Fellers  1996;  Knapp  and  • 
Matthews  2000;  Knapp  et  al.  2001). 
Mountain  yellow-legged  frogs  and  trout 
(native  and  non-native)  do  co-occur  at 
some  sites,  but  these  co-occurrences 
probably  are  mountain  yellow-legged 
frog  populations  that  would  have 
negative  population  growth  rates  in  the 
absence  of  immigration  (Bradford  et  al. 
1998;  Knapp  and  Matthews  2000).  Non- 
native  fish  stocking  programs  have  been 
recognized  to  have  negative  ecological 
implications  because  non-native  fish  eat 
native  aquatic  flora  and  fauna,  including 
amphibians  and  invertebrates  (Bahls 
1992;  Erman  1996;  Matthews  et  al.  2001: 
Pilliod  and  Peterson  2001;  Schindler  et 
a/.  2001:Moyle2002). 

Prior  to  extensive  trout  planting 
programs  in  the  late  19th  Century 
through  the  present,  most  streams  and 
lakes  in  the  Sierra  Nevada  at  elevations 
above  1,800  m  (6,000  ft)  were  without 
fishes.  The  distributions  of  several 
native  fish  species  occur  in  lower- 
elevation  aquatic  habitats  around  the 
Sierra  Nevada  (Knapp  1996;  Moyle  et  al. 
1996;  Moyle  2002).  The  only  major 
exception  to  the  1,800  m  (6.000  ft) 
elevafional  limit  for  fishes  within  the 
range  of  the  mountain  yellow-legged 
frog  in  the  Sierra  Nevada  was  the  upper 
reaches  of  the  Kern  River  where  native 
fish  such  as  the  Little  Kern  golden  trout 
[Oncorhynchus  mykiss  whitei)  evolved 
(Moyle  2002).  Natural  barriers 
prevented  fish  from  colonizing  the 
higher  elevation  headwaters  of  the 
Sierra  Nevada  watershed  (Moyle  et  al. 
1996). 

With  the  Gold  Rush  and  its  associated 
increase  in  human  habitation,  habitat 
alteration,  fish  distribution  and  species 
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composition  began  to  change 
dramatically  in  high  elevation  lakes  and 
streams  {Moyle  et  al.  1996).  Some  of  the 
first  practitioners  of  trout  stocking  in  the 
Sierra  Nevada  were  the  Sierra  Club, 
local  sportsmen's  clubs,  private  citizens, 
and  the  U.S.  military  (Knapp  1996; 
Pister  2001).  As  more  hatcheries  were 
biiilt  and  distribution  of  non-native  fish 
became  better  organized  under  State 
agency  leadership,  trout  continued  to  be 
planted  for  the  purpose  of  increased 
angler  opportunities  and  success  (Pister 
2001).  After  World  War  II.  the  method 
of  transporting  trout  to  be  stocked  in 
high  elevation  areas  changed  from 
packstock  to  aircraft,  which  allowed 
stocking  in  more  remote  lakes  and  in 
greater  numbers.  It  was  at  this  point  that 
CDFG  began  mtmaging  the  bulk  of  the 
program,  as  it  does  today  {Knapp  1996; 
Pister  2001). 

Brook  trout  [Salvelinus  fontinalis), 
brown  trout  [Salmo  trutta),  rainbow 
trout  (Oncorhynchus  raykiss),  and  other 
trout  species  assemblages  have  been 
planted  in  most  streams  and  lakes  of  the 
Sierra  Nevada  J[Knapp  1996;  Moyle 
2002).  National  forests  in  the  Sierra 
Nevada  have  a  higher  proportion  of 
lakes  with  non-native  fish  occupancy 
than  do  national  parks  (Knapp  1996). 
This  is  primarily  because  the  NPS 
adopted  a  policy  that  greatly  reduced 
fish  stocking  within  their  jurisdictional 
boundaries  in  the  late  1970s.  Fish 
stocking  was  terminated  altogether  in 
Sierra  Nevada  national  parks  in  1991 
(Bahls  1992;  Knapp  1996). 

Knapp's  (1996)  review  of  previous 
trout  distribution  estimates  and  other 
available  data  on  trout  distribution  in 
the  Sierra  Nevada  indicated  that 
approximately  63  percent  of  lakes  larger 
than  1  ha  (2.5  ac)  contain  one  or  more 
non-native  trout  species,  and  as  many  as 
'85  percent  of  lakes  larger  than  1  ha  (2.5 
ac)  within  national  forests  currently 
contain  fish.  Lakes  larger  than  1  ha  (2.5 
ac)  within  Sierra  Nevada  national  parks 
were  estimated  to  have  from  35  to  50 
percent  non-native  fish  occupancy,  a  29 
to  44  percent  decrease  since  fish 
stocking  was  terminated  (Knapp  1996). 
Though  data  on  fish  occupancy  in 
streams  is  lacking  throughout  the  Sierra 
Nevada,  Knapp  (1996)  estimated  60 
percent  of  the  streams  in  Yosemite 
National  Park  were  occupied  by  trout, 
despite  the  curtailment  of  stocking 
practices  over  25  years  ago.  Grinnell  and 
Storer  (1924)  observed  that  fish  stocking 
in  Yosemite  National  Park  "nearly  or 
quite  eliminates  the  (mountain  yellow- 
legged)  frogs." 

The  most  spatially  comprehensive 
study  of  introduced  fish  and  mountain 
yellow-legged  frog  distributions 
included  an  analysis  of  large  landscapes 


affected  by  different  fish  stocking 
regimes,  watersheds  with  differing  trout 
distributions,  and  individual  water 
bodies  with  varying  fauna  assemblages 
(Knapp  and  Matthews  2000).  The  Knapp 
and  Matthews  (2000)  study  on  the 
effects  of  introduced  fishes  on  the 
mountain  yellow-legged  frog  in  the 
Sierra  and  Inyo  National  Forests'  John 
Muir  Wilderness  indicated  65  percent  of 
water  bodies  1  ha  (2.5  ac)  or  larger  were 
stocked  with  fishes  on  a  regular  basis  up 
through  the  time  of  the  study.  Over  90 
percent  of  the  total  water  body  surface 
area  in  the  John  Muir  Wilderness  in  the 
Sierra  and  Inyo  National  Forests  is 
occupied  by  non-native  trout  (Knapp 
and  Matthews  2000).  All  fish  stocking 
was  terminated  in  1977  in  the  adjacent 
Kings  Canyon  National  Park.  Knapp  and 
Matthews  (2000)  surveyed  all  lakes  and 
ponds,  more  than  1,700  water  bodies, 
for  fishes  and  mountain  yellow-legged 
frogs.  They  concluded  that  a  strong 
negative  correlation  exists  between 
introduced  trout  and  mountain  yellow- 
legged  frogs  across  the  landscape,  the 
watersheds,  the  individual  water  bodies 
of  the  study  area,  and  possibly 
throughout  the  Sierra  Nevada  (Knapp 
and  Matthews  2000).  Consistent  with 
this  finding  are  the  results  of  an  analysis 
of  the  distribution  of  mountain  yellow- 
legged  frog  larvae  that  indicates  that  the 
presence  and  abundance  of  larvae  are 
reduced  dramatically  in  lakes  that  have 
fish  as  compared  with  lakes  that  were 
never  stocked  with  fish  (Knapp  et  al. 
2001). 

Several  aspects  of  the  mountain 
yellow-legged  frog's  life  history  may 
exacerbate  its  vulnerability  to  predation 
and  extirpation  by  non-native  trout 
(Bradford  1989;  Bradford  et  al.  1993; 
Knapp  1996;  Knapp  and  Matthews 
2000).  Mountain  yellow-legged  frogs  are 
aquatic  and  are  found  mainly  in  lakes. 
This  increases  the  probability  that  they 
will  encounter  non-native  fishes  whose 
distribution  has  been  greatly  expanded 
throughout  the  Sierra  Nevada  as  a  result 
of  fish  stocking.  The  multiple-year 
larval  stage  of  the  mountain  yellow- 
legged  frog  necessitaties  their  use  of 
permanent  water  bodies  that  are  deep 
enough  so  as  not  to  freeze,  and  so  that 
overwintering  adults  can  avoid  oxygen 
depletion  when  the  water  is  covered  by 
ice  (Mullally  and  Cunningham  1956; 
Bradford  1983;  Knapp  and  Matthews 
2000).  This  further  restricts  larvae  to 
water  bodies  suitable  for  and  frequently 
inhabited  by  fishes  (Knapp  1996)  and 
isolates  mountain  yellow-legged  frogs  to 
fishless  marginal  habitats  (Bradford  et 
al.  1993;  Knapp  and  Matthews  2000). 

Mountain  yellow-legged  frog 
populations  have  also  been  extirpated  at 
some  fishless  bodies  of  water  (Bradford 


1991;  Drost  and  Fellers  1996).  An 
explanation  suggested  for  recent 
mountain  yellow-legged  frog  population 
declines  from  fishless  waters  in  the 
Sierra  Nevada  is  the  isolation  and 
fragmentation  of  remaining  populations 
by  introduced  fishes  in  the  streams, 
which  once  provided  the  mountain 
yellow-legged  frog  with  dispersal  and 
recolonization  routes  (Bradford  1991; 
Bradford  et  al.  1993).  Based  on  a  survey 
of  95  basins  within  Sequoia  and  Kings 
Canyon  National  Parks,  Bradford  et  al. 
(1993)  calculated  that  the  introduction 
of  fishes  into  the  study  area  resulted  in 
approximately  a  ten-fold  decrease  in 
hydrologic  connectivity  between 
populations  of  mountain  yellow-legged 
frogs.  Knapp  and  Matthews  (2000) 
believe  that  this  has  generally  restricted 
mountain  yellow-legged  frogs  to 
extremely  isolated  and  marginal  habitat. 
Trout  influenced  the  isolation  and 
fragmentation  of  mountain  yellow- 
legged  frog  populations  and 
metapopulations,  making  them  more 
vulnerable  to  extirpation  from  random 
events  (such  as  disease)  than  large, 
unfragmented  metapopulations  (Wilcox 
1980;  Hanski  and  Simberloff  1997; 
Bradford  et  al.  1993;  Knapp  and 
Matthews  2000).  Given  the 
metapopulation  structure  of  the 
mountain  yellow-legged  frog,  these 
isolated  population  locations  may  have 
higher  extinction  rates  than  colonization 
rates  because  trout  prevent  successful 
recolonization  and  dispersal  to  and  from 
these  sites  (Bradford  et  al.  1993; 
Blaustein  et  al.  1994a;  Knapp  and 
Matthews  2000).  In  addition, 
amphibians  may  not  recolonize 
unoccupied  sites  following  local 
extinctions  because  of  physiological 
constraints;  the  tendency  for 
amphibians,  including  the  mountain 
yellow-legged  frog,  to  move  only  short 
distances:  and  high  site  fidelity 
(Blaustein  ef  a/.  1994a). 

Knapp  and  Matthews  (2000)  suggest 
that  the  predation  of  mountain  yellow- 
legged  frogs  by  fishes  as  observed  by 
Grinnell  and  Storer  (1924),  and  the 
documented  declines  of  the  1970s 
(Bradford  1991;  Bradford  et  al.  1994a; 
Stebbins  and  Cohen  1995).  are  not  the 
start  of  the  mountain  yellow-legged 
frog's  decline,  but  rather  the  end  of  a 
long  decline  that  started  soon  after  fish 
introductions  to  the  Sierra  Nevada 
began  in  the  mid-1800s.  Knapp  and 
Matthews  (2000)  note  that 
metapopulation  theory  (Hanski  1997) 
predicts  this  type  of  time  lag  from 
habitat  modification  to  population 
extinction. 

Fish-induced  declines  of  the 
mountain  yellow-legged  frog  may  be    . 
reversed  in  some  locations  with  an 
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intensive  and  focused  effort  to  restore 
fishless  conditions  (Knapp  and 
Matthews  1998,  2000;  Knapp  et  al. 
2001).  Removing  fish  from  lakes  with  an 
adjacent  source  population  of  mountain 
yellow-legged  fit)gs  can  result  in  the 
rapid  recolonization  of  the  lake  by  the 
species  and,  over  time,  may  result  in 
recovery  to  conditions  similar  to  lakes 
that  had  never  been  stocked  (Knapp  et 
al.  2001;  Briggs  et  al.  2002;  R.  Knapp, 
in  lift.  2002).  Trout  removal  from  several 
lakes  has  been  successfully 
accomplished  in  the  Sierra  National 
Forest's  John  Muir  Wilderness.  This  has 
resulted  in  the  natural  recolonization 
and  initial  recovery  of  moimtain  yellow- 
legged  frogs  in  one  of  the  lakes  where 
trout  were  removed  (R.  Knapp,  in  lift. 
2002).  In  the  other  two  lakes  within  this 
basin  where  trout  were  removed, 
mountain  yellow-legged  frogs  were 
successfully  reintroduced,  and  there  is 
evidence  of  reproduction  in  these 
translocated  populations  (R.  Knapp,  in 
litt.  2002).  Sequoia  and  Kings  Canyon 
National  Parks  have  initiated  a 
moimtain  yellow-legged  frog  restoration 
project  which  employs  gill  nets  and 
electrofishing  to  remove  fish  from  select 
lakes  and  adjacent  stream  segments  at 
sites  with  little  to  no  hiunan  visitation 
(NPS  2001).  However,  because  of  the 
cvunulative  effect  of  past  mountain 
yellow-legged  frog  population  declines 
(upwards  of  80  percent  in  the  20th 
centiuy),  and  ongoing  population 
declines  caused  by  disease  or  other 
factors,  the  recolonization  of  lakes 
restored  to  fishless  conditions  will  grow 
less  likely  as  the  nvunber  of  viable 
source  populations  of  mountain  yellow- 
legged  frogs  dwindles  (Knapp  et  al. 
2001). 

The  best-documented  cause  of  the 
decUne  of  the  mountain  yellow-legged 
frog  is  the  introduction  of  non-native 
fish  (Bradford  1989;  Bradford  et  al. 
1993;  Knapp  and  Matthews  2000).  In 
summarizing  the  effects  of  non-native 
fish  on  the  mountain  yellow-legged  frog, 
it  is  important  to  recognize  that:  (1)  The 
vast  majority  of  the  range  of  the 
mountain  yellow-legged  frog  did  not 
evolve  with  any  species  of  fish  as  this 
frog  predominantly  occurs  in  water 
bodies  above  natural  fish  barriers;  (2) 
water  bodies  throughout  the  range  of  the 
mountain  yellow-legged  frog  have  been 
intensively  stocked  with  non-native 
fish,  and  where  stocking  has  terminated, 
self-sustaining  fish  populations 
continue  to  persist;  (3)  the  multiple  year 
larval  stage  of  the  mountain  yellow- 
legged  frog  prevents  successful 
recruitment  to  populations  that  co-occur 
with  non-native  fish  because  when 
water  bodies  ice  over  in  winter,  larvae 


are  forced  bom  shallow  margins  of  lakes 
and  ponds  into  deeper  unfrozen  water 
where  they  are  vulnerable  to  predation 
by  non-native  fish;  (4)  adult  mountain 
yellow-legged  frogs  that  co-occur  with 
non-native  fish  are  vulnerable  to 
predation  when  they  are  exposed  to 
these  fish,  such  as  when  adult 
moimtain-yellow  legged  frogs 
overwinter  at  the  bottom  of  deep  water 
bodies;  and  (5)  the  introduction  of  non- 
native  fish  has  fragmented  moimtain 
yellow-legged  frog  habitat,  isolated 
populations  fitjm  each  other,  and 
generally  restricted  remaining  mountain 
yellow-legged  frog  populations  to 
marginal  habitats,  thereby  increasing  the 
likelihood  of  localized  extinctions 
without  the  possibiUty  of 
recolonization. 

Disease 

There  have  been  recent  reports  fit>m 
aroiuid  the  globe  of  disease-  and 
pathogen-related  population  declines 
and  mass  die  offs  of  amphibians 
(Bradford  1991;  Blaustein  et  al.  1994b; 
Alford  and  Richards  1999).  Mountain 
yellow-legged  frogs  are  susceptible  to 
diseases  such  as  red-leg  disease,  caused 
by  the  bacterial  pathogen  Aeromonas 
hydrophila.  This  pathogen  can  cause 
localized  population  crashes  (Bradford 
1991).  Bradford  (1991)  suggested  that 
one  such  outbreak  was  a  result  of 
overcrowding  within  the  mountain 
yellow-legged  frog  population.  Though 
it  is  opportunistic  and  successfolly 
attacks  the  inununosuppressed 
individuals,  this  pathogen  appears  to  be 
highly  contagious,  affecting  the 
epidermis  and  digestive  tract  of 
otherwise  healthy  amphibians  (Shotts 
1984;  Carey  1993;  Carey  and  Bryant 
1995).  Grinnell  and  Storer  (1924) 
reported  red-legged  disease  had  infected 
some  mountain  yellow-legged  frog 
populations  in  Yosemite  National  Park. 

In  California,  chytridiomycosis 
(Batrachochytrium  dendrobatidis),  more 
commonly  known  as  chjrtrid  fungus,  has 
been  detected  in  nine  amphibian 
species,  including  the  mountain  yellow- 
legged  frog  (Fellers  and  Green,  pers. 
comm.,  as  cited  in  Briggs  ef  al.  2002;  R. 
Knapp,  Sierra  Nevada  Aquatic  Research 
Laboratory,  University  of  California  at 
Santa  Barbara,  pers.  comm.  2002). 
Fellers  et  al.  (2001)  report  the  presence 
of  several  bacteria  and  chytrid  fungus  in 
larval  and  recently  metamorphosed 
mountain  yellow-legged  frogs  from  sites 
within  the  Sierra  Nevada.  Chytrid 
fungus  affects  the  keratinized  (homy 
epidermal  tissue)  mouth  parts  and 
epidermal  tissue  of  larvae  and 
metamorphosed  mountain  yellow- 
legged  frogs  (Fellers  et  al.  2001).  Though 
little  is  known  about  its  Ufe  history  in 


the  Sierra  Nevada,  chytrid  fungus  has  a 
simple  asexual  life  cycle,  and  chytrids 
can  generally  withstand  adverse 
conditions  such  as  freezing  or  drought 
(Briggs  et  al.  2002).  A  research  effort  is 
underway  to  study  the  dynamics  of  this 
pathogen  and  the  moimtain  yellow- 
legged  frog  within  the  Sierra  Nevada 
(Briggs  et  al.  2002).  Whether  adult  &t)g8 
acquire  this  fungus  from  tadpoles  or 
whether  the  fungus  is  retained  through 
metamorphosis  is  unknown.  However, 
the  moimtain  yellow-legged  bog  may  be 
especially  vulnerable  to  infections  of 
chytrid  fungus  as  all  life  stages  of  the 
mountain  yellow-legged  fit)g  share  the 
same  habitat  nearly  year  round, 
facilitating  the  transmission  of  this 
fiuigus  to  individuals  at  different  life 
stages  within  a  population  (Fellers  et  al. 
2001).  Survey  results  from  2000  in 
Yosemite  and  Sequoia-Kings  Canyon 
National  Parks  indicate  24  percent  of 
the  moimtain  yellow-legged  fit)g 
populations  show  signs  of  chytrid 
infection  (Briggs  et  al.  2002).  hi 
moimtain  yellow-legged  frogs,  chytrid , 
fungus  has  been  observed  to  result  in 
overwinter  rnortality  and  mortafity 
during  metamorphosis  (Briggs  et  al. 
2002).  Effects  of  chytrid  fungus  on  host 
populations  of  the  mountain  yellow- 
legged  frog  are  variable,  ranging  from 
extinction,  persistence  with  a  high  level 
of  infection,  to  persistence  with  low 
levels  of  infection  (Briggs  et  al.  2002). 
Studies  of  the  microscopic  structure  of 
tissue  and  other  evidence  suggests 
chytrid  fungus  caused  many  of  the 
recent  extinctions  in  the  Sierra  National 
Forest's  John  Muir  Wilderness  Area  and 
in  Kings  Canyon  National  Park,  where 
41  percent  of  the  populations  went 
extinct  between  1995  and  2002  (R. 
Knapp,  in  litt.  2002).  ^ 

Chytrid  fungus  affecting  wild  frog 
populations  was  not  documented  until 
the  late  1990s.  Since  then,  it  has  been 
reported  in  amphibian  populations 
woridwide  (Fellers  et  al.  2001).  We  do 
not  know  how  long  the  mountain 
yellow-legged  frog  populations  have 
been  exposed  to  chytrid  fungus.  Red-leg 
disease  is  typically  a  secondary 
infection  following  a  chytrid  infection. 
If  this  was  also  the  casein  the  early 
1900s,  then  it  would  suggest  that  what 
Grinnell  and  Storer  (1924)  actually  were 
seeing  was  chytrid  infections  (R.  Knapp, 
in  litt.  2002).  During  a  visual 
examination  of  mountain  yellow-legged 
frog  tadpoles  preserved  between  1993 
and  1999,  abnormalities  attributed  to 
the  chytrid  fungus  were  detected  on  14 
of  36  specimens  and  no  abnormalities 
were  detected  on  any  of  the  43  tadpole 
^  specimens  collected  between  1955  and 
1976  (Fellers  et  al.  2001).  This  indicates 
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that  chytrid  fungus  infections  may  be  a 
recent  pathogen  to  affect  the  mountain 
yellow-legged  frog,  although  visual 
detections  of  chytrid-like  abnormalities 
may  be  neither  longlasting  nor 
attributable  to  this  fungus  (Fellers  et  al. 
2001;  V.  Vredenburg,  in  litt.  2002). 
Since  at  least  1976,  chj^d  fungus  has 
affected  adult  Yosemite  toads  (Green 
and  Kagarise  Sherman  2001).  The 
Yosemite  toad  is  sympatric  with  the 
moimtain  yellow-legged  frog  (their 
ranges  overlap).  Therefore,  it  is  possible 
that  this  pathogen  has  affected  both  of 
these  amphibian  species  since  at  least 
the  mid-1970s.  Chytrid  fungus  is  only  a 
recently  detected  pathogen  in 
amphibian  populations;  this  may  be  an 
emerging  infectious  disease.  How  it  has 
been  transmitted  to  the  mountain 
yellow-legged  frog  is  unclear  (Briggs  et 
al.  2002). 

Saprolegnia  is  a  globally  distributed 
fungus  that  commonly  attacks  all  life 
stages  of  fishes  (especially  hatchery 
reared  fishes),  and  has  recently  been 
documented  to  attack  and  kill  egg 
masses  of  western  toads  {Bufo  boreas) 
(Blaustein  et  al.  1994b).  This  pathogen 
may  be  introduced  through  fish  stocking 
or  it  may  already  be  established  in  the 
aquatic  ecosystem.  Fishes  and/or 
migrating  or  dispersing  amphibians  may 
be  a  vector  for  this  fungus  (Blaustein  et 
al.  1994b;  Kiesecker  et  al.  2001). 
Saprolegnia  has  not  been  reported  in  the 
mountain  yellow-legged  frog;  however, 
if  hatchery  fishes  are  vectors  of  this 
disease,  it  may  have  been  introduced  via 
fish  stocking  into  historically  occupied 
mountain  yellow-legged  frog  habitat. 

No  viruses  were  detected  in  the 
specimens  of  mountain  yellow-legged 
frogs  that  Fellers  et  al.  (2001)  analyzed 
for  chytrid  fungus.  In  Kings  Canyon 
National  Park,  Knapp  (pers.  comm. 
2002)  found  mountain  yellow-legged 
frogs  showing  symptoms  preliminarily 
attributed  to  a  ranavirus.  Mechanisms 
for  disease  transmission,  including 
viruses,  to  the  mountain  yellow-legged 
frog  remain  unknown.  However,  Mao  et 
al.  (1999)  isolated  identical  iridoviruses 
from  wild  co-occurring  populations  of 
the  threespine  stickleback 
(Gasterostelus  aculeatus)  and  the  red- 
legged  frog  (Rana  aurora),  indicating 
that  infection  by  a  given  virus  is  not 
limited  to  a  single  species,  and  that 
iridoviruses  can  infect  animals 
belonging  to  different  taxonomic 
classes.  This  suggests  that  if  virus- 
hosting  trout  are  introduced  into 
mountain  yellow-legged  frog  habitat, 
they  may  be  a  vector  of  amphibian 
viruses. 

Whether  amphibian  pathogens  in  the 
high  Sierra  Nevada  have  always 
coexisted  with  amphibian  populations 


or  if  their  presence  is  a  recent 
phenomenon  is  uncertain  (Fellers  et  al. 
2001).  The  susceptibility  of  amphibians 
to  pathogens  may  have  recently 
increased  in  response  to  anthropogenic 
(human-caused)  enviroimiental 
disruption  (Carey  1993;  Blaustein  et  al. 
1994b;  Carey  et  al.  1999).  This 
hypothesis  suggests  that  environmental 
changes  may  be  indirectly  responsible 
for  certain  amphibiem  dieoffs  by 
immune  system  suppression  of  larval  or 
postmetamorphic  amphibians  to  the 
extent  that  they  are  not  resistant  to 
diseases  (Carey  1993;  Blaustein  et  al. 
1994b;  Carey  et  al.  1999).  Pathogens 
such  as  red-leg  disease,  which  are 
present  in  fresh  water  and  in  healthy 
organisms,  may  erupt,  potentially 
causing  localized  amphibian  population 
dieoffs  when  the  immune  system  of 
individuals  within  the  host  population 
are  suppressed  (Carey  1993;  Carey  and 
Bryant  1995).  Wind-borne  pesticides 
from  upwind  agriculture  potentially 
contribute  to  contaminant 
concentrations  that  may  be  high  enough 
to  compromise  amphibian  immune 
systems  (Carey  1993;  Carey  et  al.  1999; 
Daszak  et  al.  1999).  Recreationists  may 
contribute  to  the  spread  of  pathogens 
between  water  bodies  and  populations 
via  clothing  and  fishing  equipment. 
Given  the  uncertainty  surrounding  the 
potential  for  researchers  to  contribute  to 
the  spread  of  pathogens,  they  have 
begun  to  implement  equipment 
sterilization  procedures  between  survey 
sites  (H.  Eddinger,  in  litt.  2002;  R. 
Knapp,  in  litt.  2002;  V.  Vredenburg,  in 
litt.  2002). 

A  compounding  effect  of  disease- 
caused  extinctions  of  mountain  yellow- 
legged  frogs  is  that  recolonization  may 
never  occur,  because  streams  connecting 
extirpated  sites  to  extant  populations 
now  contain  introduced  fishes,  which 
act  as  barriers  to  frog  movement  within 
metapopulations.  This  isolates  the 
remaining  populations  of  moimtain 
yellow-legged  frogs  from  each  other 
(Bradford  1991;  Bradford  et  al.  1993). 

In  summary,  mountain  yellow-legged 
frogs  are  vulnerable  to  multiple 
pathogens,  whose  effects  range  from 
population  persistence,  with  low  levels 
of  infection  within  populations,  to 
extinction  of  entire  populations.  Little  is 
imderstood  about  these  pathogens, 
making  disease  difficult  to  manage 
without  a  better  understanding  of  their 
life  histories  and  modes  of  transmission. 
Red-leg  disease  and  chytrid  fungus  have 
been  identified  as  having  potentially 
catastrophic  effects  (localized 
extinction)  on  moimtain  yellow-legged 
frog  populations.  Though  chytrid  fungus 
was  only  recently  discovered  to  affect 
amphibians  (including  the  mountain 


yellow-legged  frog),  chytrid  currently 
appears  to  have  the  highest  rate  of 
infection  relative  to  other  pathogens  in 
mountain  yellow-legged  frog 
populations.  The  negative  consequences 
of  chytrid  infection  to  moimtain  yellow- 
legged  frt)g  populations  may  be 
exacerbated  by  the  fragmentation  and 
isolation  of  remaining  mountain  yellow- 
legged  frog  metapopulations  and 
populations  due  to  non-native  fish 
introductions.  This  is  because  there  may 
not  be  an  adjacent  mountain  yellow- 
legged  frog  population  with  habitat 
connectivity,  that  is  able  to  recolonize  an 
area  following  a  pathogen-caused 
extinction  event. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Existing 
regulatory  mechanisms  that  could 
provide  some  protection  for  the 
mountain  yellow-legged  ft^g  in  the 
Sierra  Nevada  include:  (1)  Federal  laws 
and  regulations;  (2)  State  laws  and 
regulations;  and  (3)  local  land  use 
processes  and  ordinances.  However, 
these  regulatory  mechanisms  have  not 
prevented  non-native  fish  introductions, 
pathogen  outbreaks,  and  habitat 
modifications,  all  of  which  result  in 
population  declines  of  mountain 
yellow-legged  frogs  in  the  Sierra 
Nevada. 

Federal 

In  response  to  the  overgrazing  by 
livestock  of  the  available  rangelands 
from  the  1800s  to  the  1930s  and  the 
subsequent  years  of  the  Dust  Bowl, 
Congress  passed  the  Taylor  Grazing  Act 
in  1934.  This  was  an  effort  to  stop  the 
damage  to  the  remaining  public  lands 
from  overgrazing  and  soil  depletion,  to 
provide  for  an  order  to  grazing  on  public 
lands,  and  to  attempt  to  stabilize  the 
livestock  industry  using  these  lands 
(Meehan  and  Platts  1978;  Public  Lands 
Council  et  al.  v.  Babbitt  Secretary  of  the 
Interior  et  al.  (167  F.  3d  1287)). 
Although  passage  of  the  Taylor  Grazing 
Act  resulted  in  reduced  grazing  in  some 
areas,  it  did  not  reduce  grazing  severity, 
as  use  remained  high,  and  it  did  not 
allow  regeneration  of  many  meadow 
areas  (Beesley  1996;  Menke  et  al.  1996; 
Public  Lands  Council  et  al.  v.  Babbitt 
Secretary  of  the  Interior  et  al.  (167  F.  3d 
1287)).  The  Taylor  Grazing  Act  of  1934. 
as  amended,  did  initiate  some  grazing 
reform,  possibly  lessening  impacts  of 
livestock  grazing  on  many  species  and 
populations  of  wild  plants  and  animals, 
including  the  mountain  yellow-legged 
frog  and  its  habitat.  However,  it  does  not 
have  any  provisions  specific  to  the 
protection  of -either  the  mountain 
yellow-legged  frog  or  its  habitat. 

The  Multiple-Use  Sustained- Yield  Act 
of  1960  (MUSY),  as  amended,  provided 
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direction  that  the  national  forests  be 
managed  using  principles  of  multiple 
use  and  to  pcoduce  a  sustained  yield  of 
products  and  services.  Specifically, 
MUSY  gives  policy  that  the  national 
forests  are  established  and  shall  be 
administered  for  outdoor  recreation, 
range,  timber,  watershed,  wildlife,  and 
fish  purposes.  Land  management  for 
multiple  uses  has  inherent  conflicts. 
However,  MUSY  directs  resource 
management  not  to  impair  the 
productivity  of  the  land  while  giving 
consideration  to  the  relative  values  of 
the  various  resources,  though  not 
necessarily  in  terms  of  the  greatest 
financial  retiun  or  luiit  output.  This  act 
provides  direction  to  the  USPS  that 
wildlife  (which  includes  the  mountain 
yellow-legged  fi^og),  is  a  value  that  must 
be  managed  for,  though  discretion  is 
given  to  each  national  forest  when 
considering  the  value  of  the  mountain 
yellow-legged  frog  relative  to  the  other 
uses  for  which  they  must  manage. 
MUSY  does  not  have  any  provisions 
specific  to  the  protection  of  either  the 
mountain  yellow-legged  frog  or  its 
habitat. 

The  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA),  as 
amended,  gives  management  direction 
to  the  Bureau  of  Land  Management; 
however,  its  application  is  to  all  Federal 
lands,  including  those  managed  by  the 
USPS.  FLPMA  includes  a  provision 
requiring  that  50  percent  or  $10,000,000 
per  year,  whichever  is  greater,  of  all 
moiieys  received  through  grazing  fees 
collected  on  Federal  lands  (including 
the  USFS-administered  lands  within  the 
range  of  the  moimtain  yellow-legged 
fi-og)  be  spent  for  the  purpose  of  on-the- 
ground  range  rehabilitation,  protection, 
and  improvement.  This  includes  all 
forms  of  rangeland  betterment  such  as 
fence  construction,  water  development, 
and  fish  and  wildlife  enhancement.  Half 
of  the  appropriated  amount  must  be 
spent  within  the  national  forest  where 
such  moneys  were  derived.  FLPMA 
provides  for  some  rangeland 
improvements  intended  for  the  long- 
term  betterment  of  forage  conditions 
and  resulting  benefits  to  wildlife, 
watershed  protection,  and  livestock 
production.  Land  improvements 
initiated  piusuant  to  FLPMA  may  have 
benefitted  the  mountain  yellow-legged 
frog  and  its  habitat;  however,  some 
mountain  yellow-legged  frog  habitat  has 
continued  to  be  destabilized  and 
deteriorate  due  to  livestock  grazing  on 
lands  subject  to  FLPMA  (R.  Knapp,  in 
litt.  1993a,  1993b,  1994,  2002;  Jennings 
1995,  1996).  We  are  unaware  of  any 
USFS-initiated  projects  developed 
imder  FLPMA  for  the  specific  benefit  of 


the  mountain  yellow-legged  frog,  and,  if 
the  USPS  has  conducted  such  projects, 
what  effects  they  have  had. 

The  Wilderness  Act  of  1964 
established  a  National  Wilderness 
Preservation  System  made  up  of 
federally  owned  areas  designated  by 
Congress  as  "wilderness"  for  the 
purpose  of  preserving  and  protecting 
designated  areas  in  their  natiual 
condition.  Commercial  enterprise,  road 
construction,  use  of  motorized  vehicles 
or  other  equipment,  and  structiu^ 
developments  are  generally  prohibited 
within  designated  wilderness.  Livestock 
grazing  is  permitted  within  designated 
wilderness,  subject  to  other  applicable 
laws,  if  it  was  established  prior  to  the 
passage  of  this  act.  The  Wilderness  Act 
does  not  specifically  mention  fish 
stocking  although  it  does  state  that  it 
shall  not  affect  the  jurisdiction  or 
responsibilities  of  States  with  wildlife 
and  fish  responsibilities  in  the  national 
forests.  Whether  fish  stocking  is 
permitted  imder  the  Wilderness  Act  is 
an  issue  that  has  been  debated  (Bahls 
1992;  Landres  et  al.  2001).  However,  it 
generally  has  not  limited  fish  stocking 
in  the  Sierra  Nevada  (Knapp  1996). 
Passage  of  the  Wilderness  Act  has  not 
positively  affected  mountain  yellow- 
legged  fi'og  populations  in  wilderness 
areas  of  the  Sierra  Nevada  as  it  does  not 
prevent  fish  stocking  (Knapp  and 
Matthews  2000).  Potentially,  the 
Wilderness  Act  has  helped  to  protect 
mountain  yellow-legged  frog  habitat 
from  development  or  other  types  of 
habitat  conversions  and  disturbances; 
however,  mountain  yellow-legged  frog 
populations  have  continued  to  decline 
despite  its  passage. 

The  National  Environmental  Policy 
Act  of  1969  (NEPA),  as  amended, 
requires  all  Federal  agencies  to  formally 
document  and  publicly  disclose  the 
environmental  impacts  of  all  actions 
and  management  decisions.  NEPA 
documentation  is  provided  in  either  an 
environmental  impact  statement,  an 
envirorunental  assessment,  or  a 
categorical  exclusion,  and  may  be 
subject  to  administrative  appeal  or 
litigation.  The  Pacific  Southwest  Region 
(Region  5)  of  the  USPS  considers  the 
mountain  yellow-legged  frog  a  Forest 
Service  sensitive  species.  Therefore,  as 
part  of  USPS  policy,  the  analysis  related 
to  planning  under  the  National  Forest 
Management  Act  of  1976  (NPMA)  and 
conducted  by  the  USPS  to  evaluate 
potential  management  decisions  imder 
NEPA  includes  a  biological  evaluation 
which  discloses  potential  impacts  to 
sensitive  species  at  both  the  forest 
planning  level  and  on  a  project-by- 
project  basis.  Under  USPS  policy  (FSM 
2620  and  2670),  projects  must  not  result 


in  contributing  to  a  trend  towards 
Federal  listing  of  species.  Despite  the 
analyses  pursuant  to  NEPA  on  all 
Federal  actions  potentially  affecting  the 
mountain  yellow-legged  frogin  the 
Sierra  Nevada,  and  analyses  pursuant  to 
both  NPMA  and  NEPA  on  national 
forests,  the  species'  populations  have 
continued  to  decline  (Bradford  et  al. 
1993, 1994a;  Drost  and  Fellers  1996; 
Jennings  1996;  Knapp  1996). 

The  revised  NMPA  plaiming 
regulations  recentiy  proposed  by  the 
USPS  (67  PR  72770)  may  affect  the 
status  of  this  policy  requirement  (FSM 
2620  and  2670),  as  the  underlying 
regulatory  framework  pertaining  to 
providing  for  the  diversity  of  plant  and 
animal  communities  is  proposed  to  be 
substantially  altered  from  the  e}^isting 
regulatory  requirement.  The  outcome  of 
both  the  regulations  and  the  related 
policies  that  tier  to  them  is  uncertain. 

In  the  few  cases  where  the  Sierra 
Nevada  mountain  yellow-legged  frog 
occurs  in  habitat  occupied  by  species 
listed  pursuant  to  the  Act,  the  mountain 
yellow-legged  frog  may  be  afforded 
protection  under  this  legislation.  The 
native  Lahontan  cutthroat  trout 
(Oncorbynchus  clarki  henshawi)  and 
native  Paiute  cutthroat  trout 
[Oncorhynchus  clarki  seleneris]  are 
federally  listed  species,  occurring 
predominantly  in  drainages  on  the  east 
side  of  the  Sierra  Nevada.  They  co-occur 
with  several  small  populations  of 
mountain  yellow-legged  frogs  at  lower 
elevations  on  the  edge  of  the  species' 
range.  The  native  Little  Kern  golden 
trout  is  a  federally  threatened  species, 
co-occurring  with  the  mountain  yellow- 
legged  frog  in  a  few  isolated  locations  in 
the  southern  Sierra  Nevada  (Knapp 
1996;  Moyle  2002).  Recovery  actions  for 
these  trout  species,  such  as  physical 
habitat  protection,  may  benefit  the 
mountain  yellow-legged  frog.  For 
example,  on  the  Tahoe  National  Forest, 
grazing,  recreation,  and  other 
restrictions  for  the  benefit  of  the 
Lahontan  cutthroat  trout  and  its  habitat 
have  been  established.  One  of  these 
measures  that  benefits  the  mountain 
yellow-legged  frog  is  the  establishment 
of  a  bank  protection  measure  that  allows 
for  10  percent  bank  disturbance 
(measiu-ed  as  bare  ground  accompanied 
by  soil  displacement  and/or  cutting  of 
plant  root  crowns).  Elsewhere  the 
standard  for  bank  disturbance  is  20 
percent  (A.  Carlson,  in  lift.  2002). 
However,  the  use  of  chemicals  or 
electrofishing  to  remove  non-native  fish 
from  threatened  trout  habitat  may 
adversely  affect  mountain  yellow-legged 
frogs  present  at  the  time  of  treatment. 
Additionally,  listed  native  trout  species 
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may  prey  on  the  mountain  yellow- 
legged  frog  at  sites  where  they  co-occur. 

T^ie  Forest  and  Rangeland  Renewable 
Resources  Planning  Act  of  1974,  as 
amended  by  NFMA,  specifies  that  all 
national  forests  must  have  a  land  and 
resource  management  plan  (LRMP).  The 
purpose  of  the  LRMP  is  to  guide  and  set 
standards  for  all  natural  resource 
management  activities  for  the  life  of  the 
plan  (10  to  15  years)  on  each  national 
forest.  NFMA  requires  the  USFS  to 
incorporate  standards  and  guidelines 
into  LRMPs.  This  has  historically  been 
done  through  a  NEPA  process, 
including  provisions  to  manage  plant 
and  animal  communities  for- diversity, 
based  on  the  suitability  and  capability 
of  the  specific  land  area  in  order  to  meet 
overall  multiple-use  objectives.  The 
1982  planning  regulations  for 
implementing  NFMA,  under  which  all 
existing  forest  plans  were  prepared  and 
which  still  guide  management,  also 
required  that  fish  and  wildlife  habitat 
on  national  forest  system  lands  "*  *  * 
shall  be  managed  to  maintain  viable 
populations  of  existing  native  and 
desired  non-native  vertebrate  species  in 
the  planning  area.  For  planning 
purposes,  a  viable  population  is  one 
which  has  the  estimated  numbers  and 
distribution  of  reproductive  individuals 
to  insure  its  continued  existence  is  well 
distributed  in  the  planning  area.  In 
order  to  insure  that  viable  population 
will  be  maintained,  habitat  must  be 
provided  to  support,  at  least,  a 
minimum  number  of  reproductive 
individuals  and  that  habitat  must  be 
well  distributed  so  that  those 
individuals  can  interact  with  others  in 
the  planning  area." 

In  2001,  a  record  of  decision  (ROD) 
was  signed  by  the  USFS  for  the  Sierra 
Nevada  Forest  Plan  Amendment 
(SNFPA),  based  on  the  final 
environmental  impact  statement  (FEIS) 
for  the  SNFPA  effort  and  prepared 
under  the  1982  NFMA  plaiuiing 
regulations.  The  ROD  amends  Cbe  USFS 
Pacific  Southwest  Regional  Guide,  the 
Intermountain  Regional  Guide,  and  the 
LRMPs  for  national  forests  in  the  Sierra 
Nevada  and  Modoc  Plateau.  This 
document  affects  land  management  on 
all  national  forests  throughout  the  range 
of  the  mountain  yellow-legged  frog.  The 
SNFPA  addresses  and  gives 
management  direction  on  issues 
pertaining  to  old  forest  ecosystems; 
aquatic,  riparian,  and  meadow 
ecosystems;  fire  and  fuels;  noxious 
weeds;  and  lower  westside  hardwood 
ecosystems  of  the  Sierra  Nevada. 

Relevant  to  the  mountain  yellow- 
legged  frog,  the  ROD  for  the  SNFPA 
aims  to  protect  and  restore  aquatic, 
riparian,  and  meadow  ecosystems,  and 


to  provide  for  the  viability  of  its 
associated  native  species  via  an  aquatic 
management  strategy.  The  aquatic 
management  strategy  is  a  general 
framework  with  broad  policy  direction. 
Implementation  of  this  strategy  is 
intended  to  take  place  at  the  landscape 
and  project  levels.  There  are  nine  goals 
associated  with  the  aquatic  management 
strategy.  They  include:  (1)  The 
maintenance  and  restoration  of  water 
quaUty  to  comply  with  the  Clean  Water 
Act  (CWA)  and  the  Safe  Drinking  Water 
Act;  (2)  the  maintenance  and  restoration 
of  habitat  to  support  viable  populations 
of  native  and  desired  non-native 
riparian-dependent  species  and  to 
reduce  negative  impacts  of  non-native 
species  on  native  populations;  (3)  the 
maintenance  and  restoration  of  species 
diversity  in  riparian  areas,  wetlands, 
and  meadows  to  provide  desired 
habitats  and  ecological  functions;  (4)  the 
maintenance  and  restoration  of  the 
distribution  and  function  of  biotic 
communities  and  biological  diversity  in 
special  aquatic  habitats  (such  as  springs, 
seeps,  vernal  pools,  fens,  bogs,  and 
marshes);  (5)  the  maintenance  and 
restoration  of  spatial  and  temporal 
connectivity  for  aquatic  and  riparian 
species  within  and  between  watersheds 
to  provide  physically,  chemically,  and 
biologically  unobstructed  movement  for 
their  survival,  migration,  and 
reproduction;  (6)  the  maintenance  and 
restoration  of  hydrologic  connectivity 
between  floodplains,  channels,  and 
water  tables  to  distribute  flood  flows 
and  to  sustain  diverse  habitats;  (7)  the 
maintenance  and  restoration  of 
watershed  conditions  as  measured  by 
favorable  infiltration  characteristics  of 
soils  and  diverse  vegetation  cover  to 
absorb  and  filter  precipitation,  and  to 
sustain  favorable  conditions  of  stream 
flows;  (8)  the  maintenance  and 
restoration  of  instream  flows  sufficient 
to  sustain  desired  conditions  of  riparian, 
aquatic,  wetland,  and  meadow  habitats 
and  to  keep  sediment  regimes  within 
the  natural  range  of  variability;  and  (9) 
the  maintenance  and  restoration  of  the 
physical  structure  and  condition  of 
stream  banks  and  shorelines  to 
minimize  erosion  and  sustain  desired 
habitat  diversity.  If  these  goals  are 
pursued  and  met,  the  mountain  yellow- 
legged  frog  and  its  habitat  could  benefit. 
These  goals,  though  broadly  stated, 
include  measures  to  reduce  impacts  of 
non-native  trout  predation  on  mountain 
yellow-legged  frogs  as  well  as  the 
resulting  isolation  of  populations.  These 
goals,  if  met,  would  also  restore 
mountain  yellow-legged  frog  aquatic 
habitats,  including  meadows,  fens, 
stream  banks,  and  shorelines  that  have 


been  degraded  by  a  history  of  livestock 
use. 

To  help  meet  these  goals,  the  aquatic 
management  strategy  proposes  a  broad 
initial  action  to  address  the  mountain 
yellow-legged  frog  in  a  conservation 
plan  developed  by  the  USFS  with  other 
State  and  Federal  agencies;  an  effort  by 
the  USFS  to  do  this  is  underway.  Where 
known  locations  of  mountain  yellow- 
legged  frogs  occur  on  the  national 
forests,  critical  aquatic  refuges  will  be 
designated.  A  primary  management  goal 
for  the  critical  aquatic  refuges  is  to 
contribute  to  the  viability  and  recovery 
of  sensitive  species  (including  the 
mountain  yellow-legged  frog)  through 
habitat  preservation,  enhancement, 
restoration,  or  coimectivity.  Within  the 
aquatic  management  strategy,  critical 
aquatic  refuges  are  given  highest 
priority  for  evaluating  how  existing  and 
proposed  activities  are  consistent  with 
the  goals  of  the  strategy.  The  aquatic 
management  strategy  directs  existing 
and  proposed  activities  within  critical 
aquatic  refuges  to  be  consistent  with  the 
goals  of  the  critical  aquatic  refuges.  This 
evaluation  will  be  made  using  the 
riparian  consei'vation  objectives  and 
associated  standards  and  guidelines,  as 
defined  in  the  ROD  for  the  SNFPA.  One 
such  standard  and  guideline  specific  to 
the  mountain  yellow-legged  frog 
includes  the  avoidance  of  pesticide 
applications  from  within  152  m  (500  ft) 
of  sites  known  to  be  occupied  by  the 
species. 

Management  standards  and  guidelines 
in  the  SNFPA  ROD  for  the  Yosemite 
toad  will  also  benefit  the  mountain 
yellow- legged  frog  in  areas  where  these 
two  species  overlap.  These  standards 
and  guidelines  exclude  livestock  from 
standing  water  and  saturated  soils  in 
wet  meadows  and  associated  streams 
and  springs  occupied  by  Yosemite 
toads,  or  identified  as  essential  habitat 
for  this  species  in  the  USFS's 
conservation  assessment  for  this 
species. 

The  SNFPA  includes  requirements  for 
monitoring  to  determine  how  well  the 
aquatic  management  strategy  goals  and 
the  riparian  conservation  objectives 
have  been  met,  and  how  closely 
management  standards  and  guidelines 
have  been  applied. 

Our  review  of  the  SNFPA  FEIS  and 
ROD  indicate  that  full  implementation 
of  the  SNFPA  would  benefit  the 
mountain  yellow-legged  frog  and  its 
habitat.  National  forests  affected  by  the 
SNFPA  are  responsible  for 
implementing  it;  however, 
implementation  is  subject  to  funding. 
Also,  current  direction  from  within  the 
USFS  is  to  internally  review  the  entire 
record  (including  the  FEIS,  the  existing 
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ROD,  public  and  agency  conunents,  and 
the  appeals  and  responsive  statements), 
to  evaluate  primarily  the  effects  of  its 
implementation  on  grazing,  recreation, 
and  impacts  to  local  communities  (J. 
Blackwell.  USPS,  in  litt.  2001).  This 
review  and  assessment  may  result  in 
proposed  changes  to  the  SNFPA  and  its 
associated  dociunents.  Therefore,  the 
extent  to  which  it  will  continue  to  be 
implemented,  and  the  extent  to  which  it 
may  benefit  the  mountain  yellow-legged 
frog  and  its  habitat,  remain 
undetermined.  There  is  additional 
uncertainty  because  the  proposed 
changes  to  the  NFMA  planning 
regulations  recently  issued  by  Forest 
Service  (67  FR  72770)  contain  two 
options  for  meeting  the  NFMA  direction 
to  provide  for  the  diversity  of  plant  and 
animal  communities,  and  both  options 
would  change  the  current  regulation 
pertaining  to  forest  plaruiing  to  provide 
habitat  to  support  viable  populations. 

The  statute  establishing  the  National 
Park  Service,  commonly  referred  to  as 
the  National  Park  Service  Organic  Act 
(39  Stat.  535;  16  U.S.C.  1,2,3  and  4) 
states  that  the  NPS  will  administer  areas 
under  their  jurisdiction  ".  .  .by  such 
means  and  measures  as  conform  to  the 
fundamental  purpose  of  said  parks, 
monuments,  and  reservations,  which 
purpose  is  to  conserve  the  scenery  and 
the  natural  and  historic  objects  and  the 
wildlife  therein  and  to  provide  for  the 
enjoyment  of  the  same  in  such  maimer 
and  by  such  means  as  will  leave  them 
unimpaired  for  the  enjoyment  of  futvire 
generations."  The  2001  edition  of  NPS 
Management  Policies  (NPS  D1416) 
further  elaborates  on  how  impacts  on 
park  resources,  including  native 
organisms,  will  not  be  allowed  to  the 
level  that  they  would  constitute 
impairment:  "To  comply  with  this 
-mandate,  park  managers  must  determine 
in  writing  whether  proposed  activities 
in  parks  would  impair  natural 
resources.  Park  managers  must  also  take 
action  to  ensure  that  ongoing  NPS 
activities  do  not  cause  impairment.  In 
cases  of  doubt  as  to  the  impact  of 
activities  on  park  natiual  resoiuce,  the 
Service  will  decide  in  favor  of 
protecting  the  natural  resoiu-ces." 
Sequoia,  Kings  Canyon,  and  Yosemite 
National  Parks  began  phasing  out  fish 
stocking  in  1969  and  terminated  this 
practice  entirely  in  1991  (Bahls  1992; 
Knapp  1996). 

Under  section  404  of  the  Clean  Water 
Act,  the  U.S.  Army  Corps  of  Engineers 
(Corps)  regulates  the  discharge  of  fill 
material  into  waters  of  the  United 
States,  including  wetlands.  Section  404 
regulations  require  applicants  to  obtain 
a  permit  for  projects  that  involve  the 
discharge  of  fill  material  into  waters  of 


the  United  States,  including  wetlands. 
Projects  that  are  subject  to  regulation 
may  qualify  for  authorization  to  place 
fill  material  into  headwaters  and 
isolated  waters,  including  wetlands, 
under  several  nationwide  permits.  The 
use  of  nationwide  permits  by  an 
applicant  or  project  proponent  is 
normally  authorized  with  minimal 
environmental  review  by  the  Corps.  An 
individual  permit  may  be  required  by 
the  Corps  if  a  project  otherwise 
qualifying  imder  a  nationwide  permit 
would  have  greater  than  minimal 
adverse  environmental  impacts. 
However,  few  projects  that  include  fill 
of  wetlands  are  likely  to  occur  within 
the  range  of  the  mountain  yellow-legged 
frog. 

State 

The  State  of  California  considers  the 
mountain  yellow-legged  frog  a  species 
of  special  concern,  but  it  is  not  State 
listed  as  a  threatened  or  endangered 
species  and  thus  is  not  protected  imder 
the  California  Endangered  Species  Act. 

Cahfomia  Sport  Fishing  Regulations 
include  the  mountain  yellow-legged  frog 
as  a  protected  species  that  may  not  be 
taken  or  possessed  at  any  time  with  a 
sport  fishing  license.  Possession  or  take 
of  the  mountain  yellow-legged  frog  is 
authorized  imder  special  permit  from 
the  CDFG.  This  gives  the  frog  some  legal 
protection  from  collecting,  but  does  not 
protect  it  from  other  causes  of  mortahty 
or  alterations  to  its  habitat. 

The  California  Forest  Practice  rules 
set  guidelines  for  the  design  of  timber 
harvests  on  private  land  to  reduce 
impacts  on  non-listed  species.  These 
rules  have  little  application  to  the 
protection  of  the  mountain  yellow- 
legged  frog  because  the  vast  majority  of 
the  species'  range  is  on  Federal  land, 
and  much  of  its  range  is  too  high  in 
elevation  to  overlap  with  lands  used  for 
commercial  timber  harvest. 

The  California  Department  of 
Pesticide  Regulation  (CDPR)  has 
authority  to  restrict  the  use  of 
pesticides.  The  CDPR  Toxic  Air 
Contaminant  (TAC)  Program  includes 
assessment  of  the  risks  posed  by 
airborne  pesticides;  this  assessment 
involves  collection  of  air  samples  near 
sites  of  pesticide  application  and  in 
communities  near  those  sites.  If  air 
samples  indicate  that  reductions  in 
exposure  are  needed,  mitigation 
measures  are  developed  to  bring  about 
those  reductions  (CDPR  2001).  However 
the  TAC  program  is  intended  primarily 
to  protect  human  health,  and  air 
samples  are  not  taken  at  far  distant 
locations  from  application  sites,  like 
those  inhabited  by  the  mountain  yellow- 
legged  frog  in  the  Sierra  Nevada. 


The  California  Environmental  Quality 
Act  (CEQA)  pertains  to  projects  on  non- 
Federal  lands  and  requires  review  of 
any  project  that  is  undertaken,  funded, 
or  permitted  by  a  State  or  local 
governmental  agency.  If  a  project  with 
potential  impacts  on  the  mountain 
yellow-legged  frog  in  the  Sierra  Nevada 
is  reviewed,  CDFG  personnel  could 
determine  that,  although  not  state-listed, 
the  frtjg  is  de  facto  an  endangered, 
threatened,  or  rare  species  under  section 
15380  of  CEQA.  Once  significant  effects 
are  identified,  the  lead  agency  has  the 
option  of  requiring  mitigation  for  effects 
through  changes  in  the  project  or  to 
decide  that  overriding  considerations 
make  mitigation  infeasible  (CEQA  Sec. 
21002).  In  the  latter  case,  projects  may 
be  approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  state.-listed  endangered 
species  or  their  habitat.  Protection  of 
listed  species  through  CEQA  is, 
therefore,  dependent  on  the  discretion 
of  the  agency  involved.  In  addition,  fish 
stocking  is  not  subject  to  disclosure  of 
its  potential  enviromnental  impacts 
because  it  is  exempt  from  CEQA  under 
Article  19  section  15301(j).  Therefore, 
the  effects  of  fish  stocking  on  the 
mountain  yellow-legged  frog  are  not 
analyzed  pursuant  to  CEQA.  Also,  the 
vast  majority  of  the  species'  range  is  on 
Federal  land  and  is  affected  by  Federal 
actions  (other  than  the  State-sponsored 
fish  stocking)  that  are  not  subject  to 
CEQA  analysis. 

Section  1603(a)  of  the  California  Fish 
and  Game  Code  requires  a  permit  from 
the  CDFG  for  any  activity  that  may  alter 
the  bed,  channel,  or  bank  of  any  river, 
stream,  or  lake.  The  permit  may 
incorporate  measures  to  minimize 
adverse  impacts  to  fish  and  wildlife. 
Therefore,  this  regulation  may  offer 
some  protection  of  mountain  yellow- 
legged  frog  habitat.  The  extent  to  which 
this  regulation  has  provided  the 
mountain  yellow-legged  frog  with 
protection  is  unknown  because  much  of 
the  range  of  this  species  is  on  federal 
lands  where  few  habitat  modifications 
subject  to  this  permit  are  proposed. 

The  CDFG  is  practicing  an  informal 
policy  on  fish  stocking  in  the  range  of 
the  mountain  yellow-legged  fitjg  in  the 
Sierra  Nevada.  This  policy  directs  that: 

(1)  Fish  will  not  be  stocked  in  lakes 
with  known  populations  of  mountain 
yellow-legged  frogs,  nor  in  lakes  which 
have  not  yet  been  surveyed  for 
moimtain  yellow-legged  frog  presence; 

(2)  waters  will  be  stocked  only  with  a 
fisheries  management  justification;  and 

(3)  the  number  of  stocked  lakes  will  be 
reduced  over  time.  In  2001,  the  number 
of  lakes  stocked  with  fish  within  the 
range  of  the  moimtain  yellow-legged 
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'frog  in  the  Sierra  Nevada  was  reduced 
by  75  percent  (C.  MiUiron,  in  lift.  2002; 
E.  Pert,  CDFG,  pers.  comm.  2002;  E.  Pert 
et  al.,  pers.  comm.  2002).  Water  bodies 
within  the  same  basin  and  2  km  (1.25 
mi)  from  a  known  mountain  yellow- 
legged  frog  population  will  not  be 
stocked  with  fish  unless  stocking  is 
justified  through  a  management  plan 
that  considers  all  the  aquatic  resources 
in  the  basin,  or  vmless  there  is  heavy 
angler  use  and  no  opportunity  to 
improve  the  mountain  yellow-legged 
frog  habitat  (C.  Milhron,  in  lift.  2002). 
This  policy  has  not  been  finalized  in 
writing  (E.  Pert  et  al.,  pers.  comm. 
2002). 

The  QJFG  is  in  the  process  of 
developing  management  plans  for 
basins  within  the  range  of  the  mountain 
yellow-legged  frog  in  the  Sierra  Nevada 
(CDFG  2001;  C.  MiUiron,  in  litt.  2002;  E. 
Pert,  pers.  comm.  2002;  E.  Pert  et  al., 
pers.  conun.  2002).  For  example,  a  plan 
has  been  developed,  signed,  and 
initiated  for  the  Big  Pine  Creek 
wilderness  basin  in  the  Inyo  National 
Forest's  John  Muir  Wilderness  (CDFG 
2001),  and  a  similar  plan  is  proposed  for 
the  Gable  Lakes  basin,  also  in  the  John 
Muir  Wilderness  area  of  the  Inyo 
National  Forest  (B.  Miller,  CDFG,  in  litt. 
2001).  The  objectives  of  the  Big  Pine 
Creek  wilderness  basin  plan  specific  to 
the  mountain  yellow-legged  frog  include 
management  in  a  manner  that  maintains 
or  restores  native  biodiversity  and 
habitat  quahty,  supports  viable 
populations  of  native  species,  and 
provides  for  recreational  opportunities 
that  consider  historic  use  patterns 
(CDFG  2001).  Under  this  plan,  some 
lakes  are  managed  primarily  for  the 
mountain  yellow-legged  frog,  with  few 
or  no  angling  opportunities,  while  lakes 
with  hi^  demand  for  recreational 
angling  are  managed  primarily  for  that 
purpose  (CDFG  2001).  Preliminary 
results  indicate  that  where  the  plans  are 
being  implemented,  the  management 
objective  to  restore  mountain  yellow- 
legged  frog  habitat  is  being  achieved, 
and  in  some  areas,  mountain  yellow- 
legged  frog  populations  have  responded 
positively  (C.  MiUiron,  pers.  comm. 
2002).  We  anticipate  that  the 
development  and  implementation  of 
these  basin  management  plans  will  be 
effective  in  reversing  some  of  the 
negative  impacts  of  introduced  trout  on 
mountain  yellow-legged  frog 
populations  within  a  limited  geographic 
area  of  the  affected  basins,  providing 
that  connectivity  is  restored  between 
and  within  metapopulations. 

Local 

We  are  not  aware  of  any  specific 
county  or  city  ordinances  that  provide 


protection  for  the  Sierra  Nevada 
population  of  mountain  yellow-legged 
frogs. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.    • 
Several  other  natural  or 
anthropogenically  influenced  factors, 
including  contaminants,  acid 
precipitation,  climate  change  and 
drought,  and  ambient  ultraviolet 
radiation,  have  been  implicated  as  a 
cause  of  amphibian  declines  (Com  1994; 
Alford  and  Richards  1999).  These 
factors  have  been  studied  to  varying 
degrees  specific  to  the  mountain  yellow- 
legged  frog.  These  factors  are  discussed 
below. 

The  following  factors  make  the 
mountain  yellow-legged  frog,  along  with 
other  amphibians,  sensitive  to 
environmental  change  or  degradation: 
its  aquatic  and  terrestrial  phases;  its 
highly  permeable  skin  which  is  exposed 
to  substances  in  the  water,  air,  and 
terrestrial  substrate;  and  the  position  at 
which  it  feeds  on  the  food  web, 
depending  on  its  life  stage  (Blaustein 
and  Wake  1990, 1995;  Bradford  and 
Gordon  1992;  Stebbins  and  Cohen 
1995).  Environmental  contaminants 
have  been  suggested,  and  in  some  cases 
documented,  to  negatively  affect 
amphibians  by  causing  the  following: 
direct  mortality  (Hall  and  Henry  1992; 
Berrill  et  al.  1994,  1995;  Carey  and 
Bryant  1995;  Relyea  and  Mills  2001); 
immune  system  suppression,  which 
makes  amphibians  more  vulnerable  to 
disease  (Carey  1993;  Carey  and  Bryant 
1995;  Carey  et  al.  1999;  Daszak  et  al. 
1999;  Taylor  et  al.  1999);  disruption  of 
breeding  behavior  and  physiology 
(Berrill  et  al.  1994;  Carey  and  Bryant 
1995,  Hayes  et  al.  2002);  disruption  of 
growth  or  development  (Hall  and  Henry 
1992;  Berrill  etal.  1993,  1994,  1995, 
1998;  Carey  and  Bryant  1995;  Sparling 
et  al.  2001);  and  disruption  of  the  ability 
to  avoid  predation  (Hall  and  Henry 
1992;  Berrill  et  al.  1993, 1994, 1995, 
1998;  Carey  and  Bryant  1995;  Relyea 
and  Mills  2001;  Sparling  et  al.  2001). 

Wind-borne  pesticides  and  the 
compounds  that  carry  pesticides  from 
upwind  agriculture  that  are  deposited  in 
the  Sierra  Nevada  have  been  suggested 
as  a  cause  of  measured  sublethal  ejects 
to  amphibians  (Cory  et  al.  1971; 
Davidson  et  al.  2001;  Sparling  et  al. 
2001).  In  1998,  more  than  97  million 
kilograms  (215  million  pounds)  of 
pesticides  reported  to  be  used  in 
California  (CDPR  1998).  Originating 
from  the  agriculture  in  California's 
Central  Valley,  and  mainly  from  the  San 
Joaquin  Valley  where  agricultural 
activity  is  greatest,  pesticides  are 
passively  transported  eastward  to  the 
high  Sierra  Nevada  where  they  have 


been  detected  in  precipitation  (rain  and 
snow),  air,  dry  deposition,  surface 
water,  plants,  fish,  and  amphibians, 
including  Pacific  tree  frogs  and 
mountain  yellow-legged  frogs  (Cory  et 
al.  1970;  Zabik  and  Seiber  1993;  Aston 
and  Seiber  1997;  Datta  et  al.  1998; 
McConnell  et  al.  1998;  LeNofr  et 
a7.1999;  Sparling  et  al.  2001; 
Angermann  et  al.  2002).  Angermann  et 
al.  (2002)  detected  elevated  contaminant 
(polychlorinated  biphenyls  and 
toxaphene)  levels  in  Pacific  tree  frog 
larvae  within  the  range  of  the  mountain 
yellow-legged  frog,  and  suggested  that 
these  contaminants  originate  in 
California's  Central  Valley  and 
metropolitan  areas.  Spatial  analysis  of 
populations  of  the  California  red-legged 
frog  {Rana  aurora  draytonii],  foothill 
yellow-legged  frog,  Cascades  frog  (/?. 
cascadae],  and  the  mountain  yellow- 
legged  frog  in  the  Sierra  Nevada  showed 
a  strong,  statistically  significant  pattern 
of  population  decline  associated  with 
greater  amounts  of  upwind  agriculture 
(Davidson  et  al.  2002). 

Cholinesterase  is  an  enzyme  that 
functions  in  the  nervous  system  and  is 
disrupted  by  organophosphorus 
pesticides,  including  malathion, 
chlorpyrifos,  and  diazinon  (Sparling  et 
al.  2001).  Reduced  cholinesterase 
activity  and  pesticide  residues  have 
been  found  in  Pacific  treefrog  larvae 
collected  in  the  Sierra  Nevada 
downwind  of  the  Central  Valley 
(Sparling  et  al.  2001).  Cholinesterase 
activity  was  significantly  lower  in 
samples  from  the  Sierra  Nevada  than  in 
samples  taken  from  coastal  California, 
upwind  of  the  Central  Valley.  No 
samples  were  taken  above 
approximately  1,500  m  (4.900  ft) 
elevation  (Sparling  et  al.  2001),  so  in 
this  study  there  is  limited  overlap  with 
the  1,370  to  3,650  m  (4,500  to  12,000  ft)  " 
elevational  range  (Stebbins  1985)  of 
mountain  yellow-legged  frogs.  Although 
pesticide  detections  decrease  with 
altitudinal  gain,  they  have  been  detected 
at  elevations  in  excess  of  3,200  m 
(10,500  ft)  (Zabik  and  Seiber  1993; 
Aston  and  Seiber  1997;  McConnell  et  al. 
1998;  LeNoir  et  al.  1999;  Angermann  et 
al.  2002).  In  addition  to  interfering  with 
nerve  function,  contaminants  such  as 
industrial  and  agricultural  chemicals 
may  act  as  estrogen  mimics  (Jobling  et 
al.  1996),  causing  abnormalities  in 
amphibian  reproduction  and  disrupting 
endocrine  functions  (Carey  and  Bryant 
1995;  Stebbins  and  Cohen  1995;  Jobling 
et  al.  1996;  Hayes  et  al.  2002),  thereby 
having  a  negative  effect  on  amphibian 
populations,  including  the  mountain 
yellow-legged  frog. 

In  the  late  1960s, 
dichlorodiphenyltrichloroethane  (DDT) 
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and  its  residues  were  detected  in 
significant  quantities  in  mountain 
yellow-legged  frogs  and  foothill  yellow- 
legged  frogs  throughout  the  Sierra 
Nevada  up  to  an  elevation  of  3,660  m 
(12,000  ft)  (Cory  et  al.  1970).  The  origin 
of  this  DDT  is  primarily  attributed  to 
agricultvu^  in  the  Central  Valley  (Cory  et 
al.  1970).  DDT  residues  likely  from 
agricultiu-e  in  the  Central  Valley  still 
appeared  in  Pacific  treefrog  larvae 
collected  in  the  Sierra  Nevada  in  the 
late  1990s  (Sparling  et  al.  2001).  more 
than  25  years  after  the  use  of  DDT  was 
banned  in  the  United  States.  Levels  of 
this  toxicant  in  the  mountain  yellow- 
legged  frog  and  foothill  yellow-legged 
frog  were  significantly  higher  in  the 
central  Sima  Nevada,  from  the 
Tuolunme  Meadows  area  of  Yosemite 
National  Park,  north  to  Sonora  Pass  in 
the  Stanislaus  National  Forest.  The 
origin  of  DDT  at  these  locations  is 
attributed  to  two  massive  applications 
administered  directly  to  this  national 
forest  and  national  park  for  pest  control 
(Cory  ef  ay.  1970, 1971). 

Snow  core  samples  from  the  Sierra 
Nevada  contain  a  variety  of 
contaminants  from  industrial  and 
automotive  sources,  including  hydrogen 
ions  that  are  indicative  of  acidic 
precipitation,  nitrogen  and  sulfur 
compounds  (NKt.  NO3,  SO2,  and  SO4). 
and  heavy  metals  (lead,  iron, 
manganese,  copper,  and  cadmium) 
(Laird  et  al.  1986).  The  pattern  of  recent 
frog  extinctions  in  the  southern  Sierra 
Nevada  corresponds  with  the  pattern  of 
highest  concentration  of  air  pollutants 
from  automotive  exhaust,  possibly  due 
to  increases  in  nitrification  (or  other 
changes),  caused  by  those  pollutants 
(Jennings  1996).  The  effects  of 
contaminants  on  amphibians  need 
further  research  (Hall  and  Henry  1992; 
Briggs  et  al.  2002).  However,  the 
correlative  evidence  between  areas  of 
pesticide  contamination  in  the  Sierra 
Nevada  and  areas  of  amphibian  decline, 
along  with  evidence  of  an  adverse 
physiological  effect  from  pesticides  on 
amphibians  in  the  Sierra  Nevada, 
indicates  that  contaminants  may  present 
a  risk  to  the  moimtain  yellow-legged 
frog  and  may  have  contributed  to  the 
species'  decline  (Jennings  1996; 
Sparling  et  al.  2001;  (Davidson  et  al., 
2002). 

It  has  been  suggested  that 
contamination  from  wind-borne 
pesticides  originating  from  upwind 
agriculture,  and  other  contaminants 
originating  from  metropolitan  areas, 
may  compromise  amphibian  immune 
systems  (Carey  1993;  Carey  et  al.  1999; 
Daszak  et  al.  1999;  Angermann  et  al. 
2002).  An  effort  to  test  the  hypothesis 
that  contaminants  originating  in  the  San 


Joaquin  Valley  are  suppressing  the 
mountain  yellow-legged  frog's  immune 
system,  thereby  making  it  more 
vulnerable  to  disease,  is  underway 
(Brigjgs  et  al.  2002). 

Laboratory  studies  have  documented 
sublethal  effects  on  mountain  yellow- 
legged  frog  embryos  at  pH  5.25  (pH 
represents  acidity  on  a  negative  scale, 
with  7  being  neutral  and  lower  niunbers 
indicating  increased  acidity). 
Survivorship  of  mountain  yellow-legged 
frog  embryos  and  tadpoles  was 
negatively  affected  as  acidity  increased 
(at  approximately  pH  4.5  or  lower),  with 
embryos  being  more  sensitive  to 
increased  acidity  than  tadpoles 
(Bradford  and  Gordon  1992;  Bradford  et 
al.  1992).  Acidic  deposition  has  been 
suggested  as  contributing  to  amphibian 
decUnes  in  the  western  United  States 
(Blaustein  and  Wake  1990;  Carey  1993; 
Alford  and  Richards  1999).  Other 
studies,  however,  do  not  support  this 
hypothesis  as  a  contributing  factor  to 
amphibian  population  declines  in  this 
area  (Bradford  and  Gordon  1992; 
Bradford  et  al.  1992;  Com  and  Vertucci 
1992;  Bradford  etal.  1994a,  1994b). 

Acid  precipitation  has  been 
postulated  as  a  cause  of  amphibian 
declines  at  high  elevations  in  the  Sierra 
Nevada  because  waters  there  are  low  in 
acid  neutralizing  capacity,  and, 
therefore,  are  susceptible  to  changes  in 
water  chemistry  caused  by  acidic 
deposition  (Byron  et  al.  1991;  Bradford 
et  al.  1994b).  Near  Lake  Tahoe,  at  an 
elevation  of  approximately  2,100  m 
(6,900  ft),  precipitation  acidity  has  been 
dociunented  to  have  increased 
significantly  (Byron  et  al.  1 991 ).  hi     . 
surface  waters  of  the  Sierra  Nevada, 
acidity  increases  and  acid  neutralizing 
capacities  decrease  during  snow  melt 
and  summer  storms,  though  rarely  does 
pH  dip  below  5.6  (Nikolaidis  et  al.  1991; 
Bradford  and  Gordon  1992;  Bradford  et 
al.  1998).  The  mountain  yellow-legged 
frog  breeds  shortly  after  snow  melt, 
thereby  exposing  its  early  life  stages, 
which  are  most  sensitive  to 
acidification,  to  these  conditions 
(Bradford  and  Gordon  1992).  However, 
the  hjrpothesis  of  acidic  dejHJsition  as  a 
cause  of  mountain  yellow-legged  frog 
decUnes  has  been  rejected  by  field 
experiments  that  failed  to  show 
differences  in  water  chemistry 
parameters  between  occupied  and 
unoccupied  mountain  yellow-legged 
frog  sites  (Bradford  et  al.  1994b). 

Extreme  pH  in  surface  waters  of  the 
Sierra  Nevada  is  estimated  at  5.0,  with 
most  high  elevation  lakes  having  a  pH 
of  greater  than  6  (Bradford  et  al.  1992, 
1998).  Caused  by  oxidation  of  pyrite 
foimd  in  metamorphic  and  granitic 
rocks,  a  small  number  of  lakes  in  the 


Sierra  Nevada  (approximately  10)  are 
naturally  acidic  (Bradford  et  al.  1998). 
Bradford  et  al.  (1998)  found  mountain 
yellow-legged  fitjg  tadpoles  to  be 
sensitive  to  naturally  acidic  conditions, 
and  that  their  distribution  was 
significantly  related  to  lake  acidity;  they 
were  not  found  in  lakes  with  a  pH  less 
than  6.  By  contrast,  the  distribution  of 
adult  mountain  yellow-legged  frogs  was 
not  significantly  related  to  natural  lake 
acidity  or  other  chemical  or  physical 
parameters.  Though  acidity  may  have  an 
influence  on  mountain  yellow-legged 
frog  abundance  or  distribution,  it  is 
unlikely  to  have  contributed  to  this 
species'  decline,  given  the  rarity  of  lakes 
acidified  either  by  natural  or 
anthropogenic  sources  (Bradford  et  al. 
1998). 

The  last  century  has  included  some  of 
the  most  variable  climate  reversals 
documented,  at  both  the  annual 
(extremes  and  high  frequency  of  El  Ni- 
o  (associated  with  severe  winters)  and 
La  Ni-a  (associated  with  milder  winters) 
events)  and  near-decadal  scales  (periods 
of  5  to  8  year  drought  and  wet  periods) 
(USDA  2001b).  These  events  may  have 
negative  effects  on  Sierra  Nevada 
mountain  yellow-legged  frogs.  Severe 
winters  (El  Ni-o)  would  force  longer 
hibernation  times  and  could  stress 
mountain  yellow-legged  frogs  by 
reducing  the  time  available  for  them  to 
feed  and  breed.  Alternately,  during  mild 
winters  (La  Ni-a),  precipitation  is 
reduced.  This  reduction  in  precipitation 
could  reduce  available  breeding  habitat 
and  lead  to  stranding  and  death  of  frog 
eggs  and  tadpoles.  It  could  also  lead  to 
increased  exposure  to  predatory  fish  by 
forcing  frogs  into  fish-containing  waters 
if  fishless  waters  dry  out. 

In  California,  prolonged  droughts  are 
a  regular  occurrence  to  which  native 
amphibians  have  adapted;  even  severe 
droughts  are  not  expected  to  result  in 
widespread  population  declines  (Drost 
and  Fellers  1996).  However,  an  increase 
in  the  frequency,  magnitude,  and 
duration  of  droughts  caused  by  global 
warming  may  have  compounding  effects 
with  respect  to  populations  of  mountain 
yellow-legged  frogs  already  in  decline. 
In  situations  where  other  factors  have 
resulted  in  the  isolation  of  mountain 
yellow-legged  frogs  to  marginal  habitats, 
localized  mountain  yellow-legged  frog 
population  crashes  or  extirpations  due 
to  droughts  may  exacerbate  their 
isolation  and  preclude  their 
recolonization  or  immigration  from 
other  populations  (Bradford  et  al.  1993; 
Drost  and  Fellers  1996). 

Changes  in  climate  that  occur  faster 
than  the  ability  of  endangered  species  to 
adapt  could  cause  local  extinctions 
(U.S.  Environmental  Protection  Agency 
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(EPA)  1989).  Analysis  of  the  Antarctic 
Vostok  ice  core  has  shown  that  over  the 
past  160,000  years,  temperatures  have 
varied  with  fluctuations  in  the 
concentrations  of  greenhouse  gasses 
such  as  carbon  dioxide  and  methane. 
Since  the  pre-industrial  era, 
atmospheric  concentrations  of  carbon 
dioxide  have  increased  nearly  30 
percent,  methane  concentrations  have 
more  than  doubled,  and  nitrous  oxide 
(another  greenhouse  gas)  levels  have 
risen  approximately  15  percent.  The 
burning  of  fossil  fuels  is  the  primary 
source  of  these  increases.  Global  mean 
siuface  temperatures  have  increased 
0.3-0.7  "C  (0.6-1.2  °F))  since  the  late 
19th  century  (EPA  1997).  Climate 
modeling  indicates  that  the  overall 
effects  of  global  warming  on  California 
will  include  higher  average 
temperatures  in  all  seasons,  higher  total 
annual  precipitation,  and  decreased 
spring  and  summer  nuioff  due  to 
decreases  in  snowpacks  (EPA  1989, 
1997).  Decreases  in  spring  and  summer 
runoff  could  lead  to  the  loss  of  breeding 
habitat  for  moimtain  yellow-legged  frogs 
and  increases  in  instances  of  stranding 
mortality  of  eggs  and  tadpoles. 

Changes  in  temperature  may  also 
affect  virulence  of  pathogens  to  a 
different  degree  than  the  amphibian 
immune  systems  are  able  to  respond 
(Carey  et  al.  1999)  and  may  make 
mountain  yellow-legged  frogs  more 
susceptible  to  disease.  Global  warming 
could  also  affect  the  distribution  of 
pathogens  and  their  vectors,  exposing 
mountain  yellow-legged  frogs 
(potentially  with  weakened  immune 
systems  as  a  result  of  other 
environmental  stressors)  to  new 
pathogens  (Blaustein  et  al.  2001).  An 
experimental  increase  in  stream  water 
temperature  was  shown  to  decrease 
density  and  biomass  in  invertebrates 
(Hogg  and  Williams  1996);  thus,  global 
warming  might  have  a  negative  impact 
on  the  mountain  yellow-legged  frog  prey 
base. 

Ambient  ultraviolet-b  (UV-B) 
'  radiation  (280-320  nanometers  (11.0- 
12.6  microinches))  has  increased  at 
north  temperate  latitudes  in  the  past 
two  decades  (Adams  et  al.  2001).  If  UV- 
B  radiation  is  contributing  to  amphibian 
population  declines,  the  declines  would 
likely  be  greater  at  higher  elevations  and 
at  more  southerly  latitudes  where  UV- 
B  exposure  is  greatest,  where  the 
thiimer  atmosphere  allows  greater 
penetration  of  UV-B  (Davidson  et  al. 
2001;  Davidson  et  al.,  2002).  In 
California,  where  there  is  a  north-to- 
south  gradient  of  increasing  UV-B 
exposure,  amphibian  declines  would 
also  likely  be  more  prevalent  at 
southerly  latitudes  (Davidson  et  al. 


2001;  Davidson  et  al.,  2002).  Melanic 
pigment  on  the  upper  surfaces  of 
amphibian  eggs  and  larvae  protects 
these  sensitive  life  stages  against  UV-B 
damage,  an  important  protection  for 
normal  development  of  amphibians 
exposed  to  sunlight,  especially  at  high 
elevations  in  clear  and  shallow  waters 
(Stebbins  and  Cohen  1995).  Blaustein  et 
al.  (1994c)  observed  decreased  hatching 
success  in  several  species  of  amphibian 
embryos  (the  mountain  yellow-legged 
frog  was  not  tested)  exposed  to 
increased  UV-B  radiation,  indicating 
that  this  may  be  a  cause  of  amphibian 
declines.  Juveniles  and  adults  may  be 
exposed  to  increased  UV-B  levels  as 
they  heat  themselves  by  basking  in  the 
sun  (Stebbins  and  Cohen  1995).  In  a 
spatial  test  of  the  hypdthesis  that 
UV-B  has  contributed  to  decline  of  the 
mountain  yellow-legged  frog  in  the 
Sierra  Nevada,  Davidson  et  al.  (2002) 
concluded  that  patterns  of  this  species 
decline  are  inconsistent  with  the 
predictions  of  where  UV-B  related 
population  declines  would  occur. 
Greater  numbers  of  extant  populations 
of  this  species  were  present  at  higher 
elevations  than  at  lower  elevations,  and 
population  decline  was  greater  in  the 
northern  portion  of  the  range  of  this 
species  than  it  was  in  the  southern 
portion.  Though  it  does  not  appear  that 
UV-B  is  a  factor  in  the  decline  of  the 
mountain  yellow-legged  frog,  the 
absence  of  the  predicted  pattern  for  UV- 
B-caused  decline  should  not  be  taken  as 
proof  that  UV-B  is  not  affecting  the 
mountain  yellow-legged  frogs,  given  the 
potential  for  one  or  more  factors  that 
cause  population  declines  to  mask  other 
factors  (Davidson  et  al.,  2002). 

Finding 

We  have  carefully  assessed  the  best 
scientiflc  and  commercial  information 
available  regarding  the  peist,  present, 
and  future  threats  faced  by  this  species. 
We  reviewed  the  petition,  information 
available  in  our  files,  other  published 
and  unpublished  information  submitted 
to  us  during  the  public  comment  period 
following  our  90-day  petition  fmding, 
and  consulted  with  recognized 
mountain  yellow-legged  frog  experts 
and  other  Federal  and  State  resource 
agencies.  On  the  basis  of  the  best 
scientlHc  and  commercial  information 
available,  we  frnd  that  listing  the  Sierra 
Nevada  DPS  of  the  mountain  yellow- 
legged  frog  is  warranted,  but  is 
precluded  by  higher  priority  listing 
actions. 

In  making  this  fmding,  we  recognize 
that  there  have  been  declines  in  the 
distribution  and  abundance  of  the  Sierra 
Nevada  DPS  of  the  mountain  yellow- 
legged  frog,  primarily  attributed  to  the 


introduction  and  subsequent  predation 
of  non-native  fishes,  as  documented  in 
the  body  of  scientific  research  on  the 
distributions  of  introduced  trout  in 
relation  to  mountain  yellow-legged  frogs 
(Bradford  1989;  Bradford  et  al.  1993, 
1994a,  1998;  Knapp  1994,  1996;  Drost 
and  Fellers  1996;  Knapp  and  Matthews 
2000;  Knapp  et  al.  2001).  Direct 
predation  of  non-native  fishes  on 
mountain  yellow-legged  frogs  has 
resulted  in  range-wide  population 
declines  and  local  extirpations. 
Fiuthermore,  the  result  of  these 
extirpations  is  that  the  remaining 
populations  are  fragmented  and 
isolated,  making  them  vulnerable  to 
further  declines  and  local  extirpations 
from  other  factors.  Populations  that  go 
extinct  following  habitat  fragmentation 
and  populations  isolation  are  unlikely 
to  be  recblonized  due  to  both  the 
isolation  from,  and  lack  of,  habitat 
connectivity  to  potential  source 
populations. 

For  example,  in  reviewing 
documented  mountain  yellow-legged 
frog  declines  over  the  last  5  years  in 
Sequoia  and  Kings  National  Parks,  we 
found  a  39  percent  extinction  rate  of  the 
frog  where  fish  have  not  been  stocked 
since  the  late  1970s.  In  comparison, 
over  the  last  7  years  in  the  Sierra 
National  Forest's  John  Muir  Wilderness 
Area,  there  has  been  a  61  percent 
extinction  rate  where  fish  stocking  has 
continued.  This  high  rate  of  extinction 
over  a  5  to  7  year  time  trame  suggests 
the  species'  extinction  within  a  few 
decades  (assuming  that  the  rate  of 
extinction  and  recolonization  observed 
over  this  time  period  accurately  reflects 
the  long-term  rates)  (R.  Knapp,  in  litt. 
2002.). 

The  isolation  of  remaining  moimtain 
yellow-legged  frog  populations  and 
habitat  fragmentation  as  a  result  of  non- 
native  fish  introductions  has  made 
remaining  populations  vulnerable  to 
extinction  from  random  events  such  as 
disease.  Disease  has  only  recently  been 
recognized  as  an  important  factor  in  the 
decline  of  this  species.  It  appears, 
however,  that  disease  will  continue  to 
play  an  important  role  in  the  decline  of 
this  species.  It  is  likely  that  disease, 
specifically  chytrid  fungus,  has 
contributed  to  the  recently  observed 
declines  in  Sequoia  and  Kings  Canyon 
National  Parks  and  in  the  Sierra 
National  Forests's  John  Muir  Wilderness 
Area  (R.  Knapp,  in  litt.  2002).  Although 
the  life  history  and  modes  of 
transmission  of  chj^id  fungus  are  not 
well  understood,  it  appears  that  this 
pathogen  is  widespread  throughout  the 
range  of  the  mountain  yellow-legged 
frog  within  the  Sierra  Nevada,  it  is 
persistent  in  ecosystems,  and  it  is 
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resilient  to  environmental  conditions 
such  as  drought  and  freezing.  Therefore, 
we  conclude  that  all  remaining  yellow- 
legged  frog  populations  within  the 
Sierra  Nevada  are  at  risk  to  declines  and 
extirpation  as  a  result  of  infection  by 
this  pathogen. 

Otner  factors  include  airborne 
contaminants,  habitat  degradation 
(mainly  as  a  result  of  livestock  grazing) 
and  the  inadequacy  of  existing 
regulatory  mechanisms.  Each  of  these 
factors  may  contribute  to  mountain 
yellow-legged  frog  population  declines 
or  extirpations,  hi  addition,  these  factors 
are  exacerbated  by  the  effects  that  have 
been  caused  by  non-native  fishes, 
specifically  the  isolation  of  remaining 
mountain  yellow-legged  frog 
populations  and  habitat  fragmentation. 
As  noted  previously,  populations  that 
go  extinct  following  habitat 
fragmentation  and  population  isolation 
are  unlikely  to  be  recolonzied  due  to 
both  the  isolation  from,  and  lack  of, 
connectivity  to  potential  source 
populations. 

We  conclude  that  thepverall 
magnitude  of  threats  to  the  Sierra 
Nevada  DPS  of  the  mountain  yellow- 
legged  frog  is  high,  and  that  the  overall 
immediacy  of  these  threats  is  imminent. 
Pursuant  to  oui  Listing  Priority  System 
(64  FR  7114),  a  DPS  of  a  species  for 
which  threats  are  high  and  imminent  is 
assigned  a  Listing  Priority  Number  of  3. 
While  we  conclude  that  listing  the 
Sierra  Nevada  DPS  of  the  mountain 
yellow-legged  frog  is  warranted,  an 
immediate  proposal  to  list  is  precluded 
by  other  higher  priority  listing  actions. 
IXiring  Fiscal  Year  2003  we  must  spend 
nearly  all  of  out  Listing  Program 
funding  to  comply  with  court  orders 
and  judicially  approved  settlement 
agreements,  which  are  now  our  highest 
priority  actions.  To  the  extent  that  we 
have  discretionary  funds,  we  will  give 
priority  to  using  them  to  address 
emergency  listings  and  listing  actions 
for  other  species  with  a  higher  priority. 
Ehie  to  litigation  pertaining  to  various 
listing  actions,  our  planned  work  with 
listing  funds  in  Fiscal  Year  2003 
consists  primarily  of  addressing  court- 
ordered  actions,  court-approved 
settlement  agreements,  and  listing 
actions  that  are  in  litigation.  (Also,  some 
litigation-related  listing  actions  already 
are  scheduled  for  Fiscal  Year  2004.)  We 
expect  that  our  discretionary  listing 
activity  in  Fiscal  Year  2003  will  focus 
on  addressing  our  highest  priority 
listing  actions  of  finalizing  expiring 
emergency  listings. 

The  Sierra  Nevada  DPS  of  the 
mountain  yellow-legged  frog  will  be 
added  to  the  list  of  candidate  species 
upon  publication  of  this  notice  of  12- 


month  finding.  We  will  continue  to 
monitor  the  status  of  this  species  and 
other  candidate  species.  Should  an 
emergency  situation  develop  with  one 
or  more  of  the  species,  we  will  act  to 
provide  immediate  protection,  if 
warranted. 

We  intend  that  any  proposed  listing 
action  for  the  Sierra  Nevada  DPS  of  the 
moimtain  yellow-legged  frog  will  be  as 
accurate  as  possible.  Therefore,  we  will 
continue  to  accept  additional 
information  and  comments  from  all 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
finding. 

References  Qted 

A  complete  list  of  all  references  cited 
is  available  on  request  from  the 
Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES  section,  above). 
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The  primary  author  of  this  dociunent 
is  Peter  Epanchin  of  the  Sacramento 
Fish  and  Wildlife  Office  (see  FOR 
FURTHER  INFORMATION  CONTACT  section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  January  10,  2003. 
Marshall  P.  Jones,  |r.. 

Director,  Fish  and  Wildlife  Service. 
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Service  (NMFS),  National  Oceanic  and 
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ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  Framework  15  to  the 
Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP)  developed  by 
the  New  England  Fishery  Management 
Council  (Council).  This  rule  proposes  to 
■  implement  management  measures  for 
the  2003  fishing  year,  including  a  days- 


at-sea  (DAS)  adjustment,  and 
continuation  of  a  Sea  Scallop  Area 
Access  Program  (Area  Access  Program) 
for  2003.  The  intent  of  this  action  is  to 
achieve  the  goals  and  objectives  of  the 
FMP  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  and  to  achieve  optimum  yield  in  the 
scallop  fishery.  In  addition,  this 
proposed  rule  includes  regulatory  text 
that  would  codify  an  additional  gear 
stowage  provision  for  scallop  dredge 
gear  that  was  established  by  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  in  2001. 
DATES:  Comments  must  be  received  on 
or  before  5  p.m.,  local  time,  on  January 
31,  2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  One  Blackburn  Ehive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope,  "Comments  on 
Framework  15  to  the  Scallop  FMP." 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  (978)  281-9135. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Copies  of  Framework  Adjustment  15, 
its  Regulatory  Impact  Review  (RIR) 
including  the  Initial  Regulatory 
Flexibility  Analysis  (IRFA),  and  the 
Environmental  Assessment  (EA)  are 
available  on  request  from  Paul  J. 
Howard,  Executive  Director,  New 
England  Fishery  Management  Council, 
50  Water  Street,  Newburyport,  MA 
01950.  These  documents  are  also 
available  online  at  http:// 
www.nefmc.org. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  W.  Christopher,  Fishery  Policy 
Analyst,  978-281-9288;  fax  978-281- 
9135;  e-mail 
peter.christopher@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  On 
September  12,  2002,  the  Council 
adopted  Framework  15  to  the  FMP, 
which  proposes  annual  management 
measures  for  the  2003  fishing  year 
(March  1,  2003,  through  February  29, 
2004).  Framework  15  would  increase 
the  annual  DAS  allocation,  and  extend 
the  Area  Access  Program  in  the  Hudson 
Canyon  and  Virginia  Beach  areas  for 
2003.  The  only  modification  to  the 
measures  that  have  been  in  effect  for  the 
2002  fishing  year  would  be  an  increase 
in  the  possession  limit  allowed  to 
vessels  participating  in  the  Area  Access 
Program.  This  increase  is  intended  to  be 
consistent  with  increasing  catch  rates  in 
the  area  so  that  there  is  sufficient 
incentive  for  vessels  to  fish  in  these,,^ 
areas. 

Regulations  implementing 
Amendment  7  to  the  FMP  (64  FR  14835, 
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March  29,  1999)  redefined  overfishing 
and  revised  the  annual  fishing  mortality 
rate  (F)  reduction  schedule  through 
fishing  year  2008.  The  FMP  currently 
specifies  that  the  DAS  allocated  for  the 
2003  fishing  year  will  be  45,  18,  and  4 
DAS  for  full-time,  part-time,  and 
occasional  scallop  vessels,  respectively. 
Amendment  7  included  the  annual  DAS 
allocations  projected  to  be  necessary  to 
rebuild  the  stock  within  10  years.  DAS 
for  the  2003  fishery  were  intended  to 
achieve  an  F  target  of  F=0.22.  The 
reductions  in  F  and  associated  sea 
scallop  DAS  schedule  were  intended  to 
rebuild  the  sea  scallop  stock  within  10 
years.  Amendment  7  also  established  an 
annual  monitoring  and  review  process 
to  adjust  management  measures  to  meet 
the  stock  rebuilding  objectives  as 
conditions  in  the  resource  change. 
Finally,  Amendment  7  established  two 
closed  areas,  the  Hudson  Canyon  and 
Virginia  Beach  Closed  Areas,  in  the 
Mid-Atlantic  to  protect  large 
concentrations  of  small  scallops.  In  May 
of  2001,  the  Hudson  Canyon  and 
Virginia  Beach  Closed  Areas  were  re- 
opened to  controlled  scallop  fishing 
imder  Framework  14  to  the  FMP  (66  FR 
21639,  May  1,  2001;  66  FR  24052,  May 
11,  2001  (republication);  and  66  FR 
457784,  August  30,  2001  (correction)) 
because  the  scallops  in  the  areas  had 
increased  in  size  and  the  resource 
abundance  had  improved.  Framework 
14  established  measures  to  control 
fishing  in  the  areas  through  February, 
2003. 

Since  the  implementation  of 
Amendment  7  in  1998,  scallop  biomass 
has  increased  by  nearly  five  times,  and 
the  stock  as  a  whole  is  at  or  near  the 
biomass  target.  The  most  recent  stock 
assessment  was  completed  in  April 
2001  through  the  32nd  Northeast 
Regional  Stock  Assessment  Workshop 
(SAW  32).  SAW  32  found  that  neither 
stock  area  (Georges  Bank  and  Mid- 
Atlantic)  was  overfished,  with  biomass 
in  both  areas  above  or  near  the  biomass 
targets.  SAW  32  found  F  on  Georges  . 
Bank  to  be  0.14  in  1999,  well  below  the 
overfishing  threshold  of  F=0.24,  so 
overfishing  was  not  occurring.  In  the 
Mid-Atlantic,  SAW  32  found  that  F  was 
0.43  in  1999,  so  overfishing  was  still 
occurring  in  that  stock  area.  Although 
no  formal  updates  of  the  status  of  the 
scallop  resource  have  been  completed, 
projections  completed  for  Framework  15 
indicate  that  the  resource  will  continue 
to  exceed  biomass  targets. 

Under  the  existing  regulations,  the 
Area  Access  Program  will  expire  on 
February  28,  2003.  These  areas  were 
initially  closed  in  1998  to  protect 
concentrations  of  juvenile  scallops, 
which  have  since  grown  to  harvestable 


size.  For  the  past  2  fishing  years,  fishing 
has  been  allowed  within  those  areas 
under  the  Area  Access  Program 
established  by  Framework  14.  If  the 
Area  Access  Program  expires,  there 
would  be  uncontrolled  fishing  within 
those  areas.  This  rule  proposes  to 
maintain  controls  on  effort  and  catch 
that  would  prevent  scallops  in  the  areas 
fi'om  being  overfished  while  at  the  same 
time  creating  a  sufficient  incentive  to 
fish  in  these  areas  in  order  to  alleviate 
effort  on  other  scallop  areas. 

Because  of  the  increases  in  stock 
biomass.  Framework  15  estimates  that 
the  number  of  DAS  currently  specified 
for  fishing  year  2003  (i.e.,  45,  18,  and  4 
DAS  for  full-time,  part-time,  and 
occasional  vessels,  respectively)  would 
result  in  an  F  of  0.091,  which  is 
significantly  lower  than  the  FMP's  target 
F.  Fishing  at  this  level  would  not 
achieve  optimum  yield  and  would 
result  in  negative  economic  impacts  on 
the  industry.  The  proposed  DAS 
allocation  under  Framework  15  is  more 
consistent  with  the  F  target,  and  would 
prevent  economic  losses  for  some 
vessels  that  would  result  from  lower 
DAS  allocations.  The  F  is  projected  to 
be  approximately  0.155  for  the  resource 
overall  under  the  proposed  action. 
While  projections  indicate  that  the 
proposed  DAS  allocations  would  allow 
overexploitation  of  scallops  in  the  open 
portions  of  the  Mid-Atlantic  and 
Georges  Bank  to  continue  (F=0.35  to 
0.39),  they  also  show  that  the  fishery 
overall  would  not  exceed  its  F  target  of 
F=0.22,  due  in  part  to  continued  large 
concentrations  of  scallops  in  the 
Georges  Bank  groundfish  closed  areas. 

Proposed  Measures 

This  action  would  implement  an 
annual  DAS  allocation  of  120,  48,  and 
10  DAS  for  full-time,  part-time,  and 
occasional  vessels,  respectively,  for  the 
2003  fishing  year.  This  would  represent 
an  increase  over  the  DAS  allocations 
that  would  otherwise  become  effective 
March  1,  2003  (i.e.,  45  full-time,  18  part- 
time,  and  4  occasional).  The  120,  48, 
and  10  DAS  allocations  have  been  in 
place  each  year  since  1999,  due  to  better 
conditions  in  the  scallop  resource  than 
were  anticipated  in  Amendment  7. 

Framework  15  would  continue  the 
Area  Access  Program  that  was 
implemented  under  Framework  14 
while  leaving  in  place  extensive 
closures  under  the  Northeast 
Multispecies  FMP  in  other  highly 
abundant  scallop  grounds.  The 
continued  Area  Access  Program  would 
allow  controlled  scallop  fishing  in  the 
Hudson  Canyon  and  Virginia  Beach  Sea 
Scallop  Access  Areas.  Vessels  would  be 
prohibited  from  fishing  for  scallops  in 


the  Sea  Scallop  Access  Areas  unless 
they  are  fishing  imder  the  Area  Access 
Program.  The  intent  of  the  Area  Access 
Program  is  to  derive  biological,  social, 
and  economic  benefits  fi-om  fishing  in 
the  areas. 

Finally,  this  proposed  rule  includes 
regulatory  text  that  would  codify  a 
scallop  dredge  gear  stowage  provision 
that  was  established  by  the  Regional 
Administrator  in  2001.  The  new 
provision  would  eliminate  the  need  for 
vessel  operators  to  discormect  towing 
wires  and  reel  them  fully  onto  the 
winch  in  order  for  the  gear  to  be 
considered  stowed  properly. 
Reconnecting  the  wires  at  sea  was 
determined  to  be  dangerous, 
particularly  in  rough  seas.  The  Regional 
Admirustrator  has  the  authority  to 
establish  new  gear  stowage  provisions 
through  notification  through  a  permit 
holder  letter.  Subsequent  codification  of 
the  provision  would  ensure  proper      ''' 
implementation  of  the  requirement. 

Interactions  with  Endangered  and 
Threatened  Species 

NMFS  is  currently  considering  and 
evaluating  the  effects  of  the  scallop 
fishery  on  threatened  and  endangered 
species,  including  sea  turtles.  The 
scallop  fishery  as  a  whole  and  the 
management  measures  proposed  in 
Framework  15  are  being  considered  in 
a  formal  consultation  that  is  currently 
being  conducted  under  Section  7  of  the 
Endangered  Species  Act.  Although  the 
biological  opinion  (BO)  has  not  been 
completed  as  of  the  publication  of  this 
proposed  rule,  the  final  rule  or 
subsequent  actions  will  address  the 
findings  of  the  BO,  if  appropriate. 

Sea  Scallop  Area  Access  Program 
Measures 

The  2003  Area  Access  Program  would 
begin  on  March  1,  2003,  unless  the 
fishery  is  closed  prior  to  February  28, 
2003,  in  which  case  it  would  begin  on 
April  1,  2003.  The  2003  Area  Access 
Program  would  end  when  the  total 
allowable  catch  (TAG)  allocated  to  the 
Area  Access  Program  is  caught,  or  when 
vessels  have  used  up  their  allocated 
number  of  trips. 

The  Area  Access  Program  would 
include  a  TAG  of  17.06  million  lb  (7,740 
mt)  and  0.23  million  lb  (105  mt)  for  the 
Hudson  Canyon  and  Virginia  Beach  Sea 
Scallop  Access  Areas,  respectively; 
These  TACs  include  set-asides  of  2 
percent  and  1  percent  to  defray  the  costs 
of  observers  and  research,  respectively. 
The  TACs  would  achieve  an  F  of  0.32 
in  each  of  the  two  areas.  Although  this 
F  exceeds  the  target  F  of  0.22  for  the 
scallop  fishery,  it  is  not  expected  to 
jeopardize  the  rebuilding  potential  for 
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the  Mid- Atlantic  stock.  Rather,  it  is 
anticipated  that  the  higher  F  for  the 
Access  Areas  would  allow  greater  levels 
of  effort  and  catch  within  the  Access 
Areas,  thereby  reducing  effort  and  catch 
in  other  areas  of  the  Mid- Atlantic.  This 
anticipated  effort  distribution  is 
expected  to  continue  to  provide  for 
rebuilding  of  the  Mid-Atlantic  scallop 
stock  and  the  scallop  resoiuce  as  a 
whole. 

All  limited  access  scallop  vessels, 
including  vessels  that  replace  vessels 
that  hold  a  scallop  Confirmation  of 
Permit  History,  would  be  eligible  to  fish 
for  the  sea  scallop  TAC  under  the  Area 
Access  Program.  Full-time  and  part-time 
scallop  vessels  would  be  restricted  to  a 
total  of  three  annual  trips  into  the 
Hudson  Canyon  and  Virginia  Beach  Sea 
Scallop  Access  Areas.  A  trip  into  either 
of  the  Areas  would  count  as  one  of  the 
allowed  trips.  Vessels  participating  in 
the  Area  Access  Program  would  be 
allowed  to  take  only  one  of  the  three 
allocated  trips  before  May  1 ,  and  only 
two  of  the  three  allocated  trips  before 
June  1.  At  least  one  trip  would  be 
required  to  be  started  before  September 
1  for  that  vessel  to  be  eligible  to  fish  any 
additional  trips  on  or  after  October  1 
that  may  be  authorized  by  the  Regional 
Administrator.  This  measure  is  meant  to 
prevent  a  derby  style  fishery  fi'om 
occurring  and  may  reduce  the  potential 
for  bycatch  by  limiting  trips  in  late 
spring  when  bycatch,  particularly  of 
summer  floimder,  could  be  problematic. 
Vessels  in  the  occasional  permit 
category  would  be  allowed  to  conduct 
only  one  trip  into  the  Area  of  their 
choice. 

Participating  scallop  vessels  would  be 
allowed  to  possess  and  land  from  the 
Areas  up  to  21,000  lb  (9,525.4  kg)  of 
scallop  meats  per  trip.  Limits  on  both 
the  amount  of  scallops  possessed  and 
landed,  and  the  number  of  trips,  are 
intended  to  help  to  control  fishing 
mortality  of  scallops  in  the  Areas  while 
still  creating  an  incentive  to  fish  in  the 
areas.  The  increase  in  the  possession 
limit  is  a  result  of  the  higher  F  in  the 
Areas.  This  higher  F  allows  for  more 
trips  and  a  higher  limit  thereby  creating 
more  opportunity  for  vessels  to  fish  in 
the  Areas.  The  increased  opportunity  to 
fish  in  the  areas  should  create  an 
incentive  for  vessels  to  utilize  the  Area 
Access  Program  where  the  scallop 
resource  can  be  harvested  at  higher 
rates,  thereby  removing  fishing  pressure 
fi-om  other  areas  that  may  be  more 
sensitive  to  fishing  pressure.  These 
limits  are  also  intended  to  increase 
social  benefits  by  allowing  all  limited 
access  vessels  an  opportunity  to  fish  in 
the  Areas  without  creating  a  derby 
fishery,  and  increase  economic  benefits 


by  promoting  an  orderly  fishery  and 
reducing  the  possibility  of  market  gluts 
that  coidd  be  caused  by  high  initial 
catches  in  these  Areas. 

After  taking  into  account  data  on  the 
niunber  of  eligible  vessels  participating, 
and  on  the  total  number  of  trips  taken, 
the  Regional  Administrator  could 
consider  adjusting  the  sea  scallop 
possession  limit  for  the  Hudson  Canyon 
and  Virginia  Beach  Sea  Scallop  Access 
Areas  any  time  dming  the  season;  and, 
on  or  after  October  1,  2003,  could 
consider  allocating  one  or  more 
additional  trips  for  full-time  and  part- 
time  vessels.  In  order  for  additional 
trips  to  be  allocated,  a  sufficient  amount 
of  the  sea  scallop  TAC  must  remain  to 
warrant  such  an  adjustment  or 
allocation.  In  order  for  a  vessel  to 
participate  in  any  additional  Area 
Access  Program  trips  that  would  be 
allocated  on  or  after  October  1,  2003, 
that  vessel  must  have  started  at  least  one 
Area  Access  Program  trip  prior  to 
September  1,  2003.  Vessels  with 
occasional  permits  would  not  be 
allocated  any  additional  trips. 

Any  trip  of  10  DAS  or  less  by  a  vessel 
fishing  in  the  Area  Access  Program 
would  count  as  10  DAS.  Any  trip  of 
over  10  DAS"  would  count  as  the  actual 
DAS  (e.g.,  if  a  vessel  used  12  DAS,  12 
DAS  would  be  deducted  from  its  aimual 
DAS  allocation).  The  intended  effect  of 
the  minimiun  10  DAS  count  is  to  reduce 
the  number  of  days  that  are  available  to 
be  fished  in  other  areas,  thereby 
reducing  fishing  mortality  on  the 
scallop  resource  overall  by  potentially 
reducing  the  niunber  of  scallops  caught 
under  DAS. 

Vessels  would  be  allowed  to  use 
dredges  or  trawls  when  fishing  in  the 
Area  Access  Program.  Dredge  gear 

•  would  be  required  to  be  outfitted  with 
a  twine  top  with  a  minimum  mesh  size 
of  10  inches  (25.40  cm).  The  pmpose  of 
increasing  the  minimum  twine  top  mesh 
size  measurement  from  8  Inches  (20.32 
cm)  to  10  inches  (25.40  cm)  for  the  Area 
Access  Program  is  to  reduce  bycatch  of 
groundfish  and  other  finfish.  Recent 
research  and  experience  from  the 
Georges  Bank  and  Southern  New 
England  Closed  Area  Sea  Scallop 
Exemption  Program  demonstrate  that 
the  10-inch  (25.40-cm)  mesh  size  may 
significantly  reduce  bycatch  of  certain 
species,  especially  flatfish  species. 

All  scallop  vessels  fishing  in  the  Area 
Access  Program  would  be  required  to 
have  installed  on  board  an  operational 
vessel  monitoring  system  (VMS)  unit 
that  meets  the  minimum  performance 
criteria  as  specified  in  the  regulations  at 
§  648.9(b).  Vessels  with  occasional 
permits  are  the  only  limited  access 
scallop  vessels  not  currently  required  to 


have  a  VMS  unit  and  would,  therefore, 
be  required  to  install  an  approved  VMS 
unit  in  order  to  participate  in  the  Area 
Access  Program.  Scallop  vessels 
planning  to  fish  in  the  Area  Access 
Program  would  be  required  to  so  declare 
by  notifying  the  Regional  Administrator 
through  the  VMS  as  described  below. 

Eacn  vessel  operator  would  be 
required  to  inform  NMFS  of  his/her 
intention  to  fish  in  the  Sea  Scallop 
Access  Areas  prior  to  the  25th  day  of  the 
month  preceding  the  month  in  question 
through  the  VMS  e-mail  system  (e.g.,  if 
the  vessel  plans  to  fish  in  these  areas  in 
July,  it  would  need  to  notify  the 
Regional  Administrator  by  June  25). 
This  notification  requirement  would 
facilitate  placement  of  observers  and 
would  provide  for  an  estimate  of  the 
number  of  potential  Area  Access 
Program  participating  vessels  in  order  to 
make  preliminary  projections  of 
potential  TAC  harvest  rates. 

Vessel  operators  would  be  required  to 
report  the  following  information  to  the 
Regional  Administrator  prior  to  the  25th 
day  of  the  month  preceding  the  month 
in  question:  Vessel  name  and  permit 
number,  owner  and  operator's  name, 
owner  and  operator's  phone  numbers, 
the  area  to  be  fished,  and  the  anticipated 
niunber  of  trips  to  be  taken  in  the  area 
in  question. 

In  addition,  for  the  "purpose  of 
selecting  vessels  for  observer 
deployment,  a  vessel's  operator  would 
be  required  to  provide  notice  to  NMFS 
of  the  time,  port  of  departure,  and 
specific  Sea  Scallop  Access  Area  to  be 
fished,  at  least  5  working  days  prior  to 
the  beginning  of  any  trip  on  which  it 
declares  into  the  Sea  Scallop  Area 
Access  Program. 

On  the  day  the  vessel  leaves  port  to 
fish  under  the  Area  Access  Program,  the 
vessel  owner  or  operator  must  declare 
into  the  Program  through  the  VMS. 
Declaration  into  the  fishery  would  allow 
for  more  accurate  and  timely  monitoring 
of  the  catch  in  the  fishery. 

The  operator  of  each  vessel 
participating  in  the  Area  Access 
.  Program  would  be  required  to  report 
specific  information  on  a  daily  basis 
through  the  VMS.  For  each  day  of  an 
Area  Access  Program  trip,  a  vessel 
would  be  required  to  report  the  daily 
pounds  (kg)  of  scallop  meats  kept,  the 
area  fished  that  day,  and  the  Fishing 
Vessel  Trip  Report  page  numbers 
corresponding  to  the  respective  Sea 
Scallop  Access  Area  trip.  In  addition, 
vessels  on  observed  trips  would  be 
required  to  provide  a  separate  report  of 
the  daily  pounds  (kg)  of  scallop  meats 
kept  on  tows  that  were  observed. 

Vessels  that  have  declared  a  trip  into 
the  Area  Access  Program  would  be 
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prohibited  from  possessing  more  than 
50  U.S.  bu  (17.62  hi)  (400  lb  (181.4  kg) 
of  meats)  of  shell  stock  (i.e.,  unshucked 
scallops)  when  outside  the  Sea  Scallop 
Access  Areas.  This  limit  for  shell  stock 
would  be  considered  part  of  the  overall 
possession  limit.  A  limit  on  the  amount 
of  sea  scallops  landed  in  the  shell  is 
necessary  to  monitor  and  enforce  the 
overall  meat  weight  possession  limit 
requirement.  Allowing  vessels  to  retain 
a  relatively  minor  amoimt  of  shell  stock 
would  help  satisfy  a  market  for  large, 
whole  scallops,  without  compromising 
the  enforceability  of  the  conservation 
intent  of  the  possession  limit. 

General  category  permitted  vessels 
and  limited  access  scallop  vessels 
hshing  outside  a  scallop. DAS  would  be 
allowed  to  fish  in  the  Sea  Scallop 
Access  Areas  throughout  the  year, 
provided  that  no  more  than  100  lb 
(45.36  kg)  of  scallop  meats  are  possessed 
on  board  the  vessel  when  the  vessel  is 
in  the  Sea  Scallop  Access  Areas.  These 
vessels  would  be  prohibited  from 
possessing  in-shell  scallops  while  inside 
the  Sea  Scallop  Access  Areas,  except 
they  would  be  allowed  to  possess  an 
equivalent  of  in-shell  scallops  that  are 
necessary  to  provide  100  lb  (45.36  kg)  of 
scallop  meats.  Vessels  not  fishing  imder 
the  Area  Access  Program  would  be 
allowed  to  transit  the  Sea  Scallop 
Access  Areas  with  more  than  these 
possession  limits  on  board,  provided 
their  gear  is  properly  stowed  according 
to  the  regulations  at  §  648.23(b).  This 
measiire  is  intended  to  allow  an 
incidental  catch  of  scallops  for  scallop 
vessels  that  fish  for  other  species 
outside  the  areas  and  to  allow  for  more 
direct  transiting  to  and  from  other 
fishing  areas. 

To  improve  the  enforceability  of  the 
Area  Access  Program,  all  limited  access 
scallop  vessels  equipped  with  a  VMS 
unit  would  be  polled  twice  per  hour, 
regardless  of  whether  the  vessel  is 
enrolled  in  the  Area  Access  Program  or 
not.  Also,  vessels  would  be  required  to 
stow  all  dredge  or  trawl  gear  while 
transiting  to  Mid  from  the  Sea  Scallop 
Access  Areas  and  must  land  their 
scallop  catch  at  one  location  for  each 
trip.  The  new  stowage  requirement 
included  in  this  proposed  rule  would 
improve  safety  on  board  vessels 
transiting  to  and  from  the  Access  Areas. 

Vessels  would  be  required  to  carry 
observers  when  requested.  The  Council 
has  recommended  10-percent  observer 
coverage  for  the  Hudson  Canyon  Sea 
Scallop  Access  Area  and  20-percent 
observer  coverage  for  the  Virginia  Beach 
Sea  Scallop  Access  Area.  Observers 
would  obtain  information  on  catch, 
catch  rates,  and  by  catch  and  may  obtain 
information  on  gear  efficiency  and 


selectivity  and  on  other  characteristics 
of  the  fishery.  The  vessel  owner  would 
be  responsible  for  paying  for  the  cost  of 
the  observer,  regardless  of  whether  any 
scallops  are  caught  on  the  trip.  At  the 
discretion  of  the  Regional 
Administrator,  scallop  vessels  could  be 
allocated  an  additional  amount  of  sea 
scallops,  not  to  exceed  a  cumulative 
total  of  155  mt  or  2  mt  for  the  Hudson 
Canyon  and  Virginia  Beach  Sea  Scallop 
Access  Areas,  respectively,  for  each  trip 
on  which  an  observer  is  taken,  to  help 
defray  the  cost  of  the  observer. 
Additional  scallops  to  fund  observers 
could  not  exceed  a  value  equal  to  two 
percent  of  the  overall  scallop  TAC.  One 
percent  of  the  scallop  TAC  for  both  the 
Hudson  Canyon  and  Virginia  Beach 
Access  Areas  would  be  set  aside  to  pay 
for  observers.  Similarly,  a  value  equal  to 
one  percent  of  the  overall  TAC  would  be 
added  on  to  the  amount  of  observer 
TAC,  also  to  help  vessels  pay  for  the 
cost  of  observers.  The  allocation  of  one 
percent  set-aside  and  one  percent 
additional  observer  TAC  would  be 
consistent  with  the  Area  Access 
Program  in  2001  and  2002,  as  well  as 
the  Georges  Bank  Closed  Area 
Exemption  Program.  A  TAC  set-aside  of 
1  percent  to  fund  research  would  also  be 
included  as  part  of  the  Area  Access 
Program.  Amounts  over  the  trip  limits 
for  sea  scallop  meats  to  be  allocated  for 
defraying  research  costs  shall  be 
limited,  by  area,  up  to  77  mt  or  1  mt  for 
the  Hudson  Canyon  and  Virginia  Beach 
Sea  Scallop  Access  Areas,  respectively. 
This  research  program  for  the  Sea 
Scallop  Access  Areas  would  be  modeled 
after  the  research  program  in  the  2000 
Georges  Bank  Sea  Scallop  Exemption 
Program.  A  Request  for  Proposals  notice 
will  be  published  in  the  Federal 
Register  that  will  provide  information 
on  the  submission  process,  eligibility 
criteria,  proposal  requirements  and 
priorities,  project  evaluation, 
application  deadlines  and  other 
requirements. 

Abbreviated  Rulemaking 

NMFS  proposes  these  revisions  to  the 
regulations  under  the  framework 
abbreviated  rulemaking  procedure 
codified  at  50  CFR  part  648,  subpart  D. 
This  procedure  requires  the  Council, 
when  making  specifically  allowed 
adjustments  to  the  FMP,  to  develop  and- 
analyze  the  actions  over  the  span  of  at 
least  two  Council  meetings.  The  Council 
must  provide  the  public  with  advance 
notice  of  both  the  proposals  and  the 
analysis  and  with  an  opportunity  to 
comment  on  them  prior  to  and  at  a 
second  Council  meeting.  Upon  review 
of  the  analysis  and  public  comment,  the 
Council  may  recommend  to  the 


Regional  Administrator  that  the 
measures  be  published  as  a  final  rule  if 
certain  conditions  are  met.  This  action 
is  being  published  as  a  proposed  rule 
because  the  Council  had  sufficient  time 
to  prepare  for  proposed  rulemaking  and 
allow  for  additional  public  comment  on 
the  action. 

Documents  summarizing  the 
Council's  proposed  action,  the  EA,  and 
economic  impacts  analysis  of  the 
preferred  and  alternative  actions,  were 
available  for  public  review  1  week  prior 
to  the  final  Council  meeting  on 
September  12,  2002,  as  is  required 
under  the  framework  adjustment 
process.  Written  and  oral  comments 
were  accepted  up  to  and  during  that 
meeting.  Comments  pertaining 
specifically  to  the  EA,  and  framework 
measures  are  included  and  responded  to 
in  the  EA. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
Executive  Order  12866. 

The  Council  prepared  an  IRFA  that 
describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  description  of  the 
action,  why  it  is  being  considered,  and 
the  legal  basis  for  this  action  are 
contained  at  the  beginning  of  this 
section  in  the  preamble  and  in  the 
SUMMARY  section  of  the  preamble.  A 
summary  of  the  analysis  follows: 

The  proposed  action  and  its 
alternatives  could  affect  any  commercial 
vessel  holding  an  active  Federal  permit 
for  sea  scallops.  Data  from  the  2001 
Northeast  permit  database  show  that 
310  commercial  vessels  were  permitted 
with  limited  access  scallop  permits,  and 
2,293  commercial  vessels  were 
permitted  with  general  category  (open 
access)  scallop  permits.  Information 
from  the  2002  fishing  year  is 
incomplete.  The  majority,  if  not  all,  of 
the  federally  permitted  vessels  readily 
fall  within  the  Small  Business 
Administration's  (SBA)  definition  of 
small  business  and  the  Regulatory 
Flexibility  Act's  definition  of  "small 
entity."  Therefore,  all  alternatives  and 
analyses  associated  with  this  proposed 
rule  necessarily  are  alternatives  and 
analyses  applicable  to  impacts  on  small 
entities.  A  description  of  the  significant 
alternatives  to  the  proposed  action  are 
addressed  in  detail  in  the  EA  and  are 
not  repeated  here. 

The  analyses  in  the  Council's  IRFA 
and  the  economic  impacts  section  of  the 
EA  show  that  the  increase  in  the  DAS 
allocations  of  the  preferred  and  non- 
preferred  alternative  and  the  access  to 
the  Hudson  Canyon  and  Virginia  Beach 
Access  Areas  will  have  positive 
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economic  impacts  on  all  vessels  as 
compared  to  the  no  action  alternative. 
The  revenues  per  full-time  vessel  are 
expected  to  increase  by  56  percent 
under  the  proposed  action,  and  by  38 
percent  to  58  percent  for  the  100  and 
140  full-time  DAS  alternatives, 
respectively,  compared  to  the  no  action 
alternative.  The  profits  are  expected  to 
more  than_  double  under  all  DAS 
alternatives,  including  the  proposed 
alternative  and  access  to  the  Area 
Access  Program  in  the  Mid-Atlantic, 
relative  to  the  no  action  alternative. 
Although  the  analysis  in  the  document 
is  conducted  for  an  average  full-time 
vessel  in  the  scallop  fishery,  relative  to 
the  no  action  alternative,  the  results  are 
expected  to  be  positive  for  all  full-time, 
part-time,  and  occasional  vessels,  as 
well,  since  their  DAS  allocations  will 
also  be  adjusted  upward  and  they  will 
be  able  to  access  the  Hudson  Canyon 
and  Virginia  Beach  Access  Areas. 

No  additional  reporting  requirements 
are  included  in  this  proposed  rule 


duplicate,  overlap  or  conflict  with  this 
proposed  rule. 

List  of  Subiects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  13.  2003. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PARt  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648, 
continues  to  read  as  follows: 

Authority:  Authority:  16  U.S.C.  1801  et 
seq. 

2.  hi  §  648.23,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§648.23    Gear  restrictions. 


(b)  *  *  * 

(2)  Scallop  dredges,  (i)  The  towing 
wire  is  detached  from  the  scallop 
dredge,  the  towing  wire  is  completely 
reeled  up  onto  the  winch,  the  dredge  is 
secured  and  the  dredge  or  the  winch  is 
covered  so  that  it  is  rendered  unuseable 
for  fishing;  or  " 

(ii)  The  towing  wire  is  detached  from 
the  dredge  and  attached  to  a  bright- 
colored  poly  ball  no  less  than  24  inches 
(60.9  cm)  in  diameter,  with  the  towing 
wire  left  in  its  normal  operating  position 
(through  the  various  blocks)  and  either 
is  wound  back  to  the  first  block  (in  the 
gallows)  or  is  suspended  at  the  end  of 
the  lifting  block  where  its  retrieval  does 
not  present  a  hazard  to  the  crew  and 
where  it  is  readily  visible  from  above. 
***** 

3.  In  §  648.^3,  the  table  in  paragraph 
(b)  is  revised  to  read  as  follows: 

§648.53    DAS  allocations. 


Likewise,  no 

other  Federal  rules  will 

*         * 

* 

*                  * 

(b)* 

*     * 

DAS  Category 

1999" 
2000 

2000- 
2001 

2001- 
2002 

2002- 
2003 

2003- 
2004 

2004- 
2005 

2005- 
2006 

2006- 
2007 

2007- 
2008 

2008 

Full-time 
Part-time 
Occasional 

120 
48 
10 

120 
48 
10 

120 
48 
10 

120 
48 
10 

120 
48 
10 

34 

14 

3 

35 

14 

3 

38 

15 

3 

36 

17 

4 

60 

24 

5 

4.  In  §  648.57.  the  introductory  text  of 
paragraphs  (a)  and  (b)  are  revised  to 
read  as  follows: 

§648.57    Closed  and  regulated  areas. 

(a)  Hudson  Canyon  Sea  Scallop 
Access  Area.  Through  February  29, 
2004,  except  as  provided  in  §§648.52 
and  648.58,  no  vessel  may  fish  for 
scallops  in  or  land  scallops  from  the 
area  known  as  the  Hudson  Canyon  Sea 
Scallop  Access  Area,  and  no  vessel  may 
possess  scallops  in  the  Hudson  Canyon 
Sea  Scallop  Access  Area,  unless  such 
vessel  is  only  transiting  the  area  with  all 
fishing  gear  unavailable  for  immediate 
USB  as  defined  in  §  648.23(b),  or  there  is 
a  compelling  safely  reason  to  be  in  such 
areas  without  all  such  gear  being 
unavailable  for  immediate  use.  The 
Hudson  Canyon  Sea  Scallop  Access 
Area  (copies  of  a  chart  depicting  this 
area  are  available  from  the  Regional 
Administrator  upon  request)  is  defined 
by  straight  lines  connecting  the 
following  points  in  the  order  stated: 

*  I      *        *        *        * 

(b)  Virginia  Beach  Sea  Scallop  Access 
Area.  Through  February  29.  2004, 
except  as  provided  in  §§  648.52  and 
648.58,  no  vessel  may  fish  for  scallops 
in  or  land  scallops  from  the  area  known 


as  the  Virginia  Beach  Sea  Scallop 
Access  Area,  and  no  vessel  may  possess 
scallops  in  the  Virginia  Beach  Sea 
Scallop  Access  Area,  unless  such  vessel 
is  only  transiting  the  areas  with  all 
fishing  gear  unavailable  for  immediate 
use  as  defined  in  §  648.23(b),  or,  there 
is  a  compelling  safety  reason  to  be  in 
such  areas  without  all  such  gear  being 
unavailable  for  immediate  use.  The 
Virginia  Beach  Sea  Scallop  Access  Area 
(copies  of  a  chart  depicting  this  area  are 
available  from  the  Regional 
Administrator  upon  request)  is  defined 
by  straight  lines  connecting  the 
following  points  in  the  order  stated: 
***** 

5.  In  §648.58,  paragraphs  (c)(1),  (c)(4), 
(c)(6),  (e)(2),  (e)(3)(ii).  {e)(4)(ii),  and  (f) 
are  revised  to  read  as  follows: 

§648.58    Sea  Scallop  Area  Access 
Program. 

***** 

(c)  *  *  * 

(1)  Season.  From  March  1.  2003, 
through  February  29,  2004,  vessels 
participating  in  the  Sea  Scallop  Area 
Access  Program  may  fish  for  or  possess 
sea  scallop  in  or  from  the  respective  Sea 
Scallop  Access  Areas  specified  in 
§  648.57,  unless  access  to  these  areas  is 
terminated  as  specified  in  paragraph  (f) 


of  this  section.  Should  the  2002  fishing 
year  season  be  closed  early  (i.e.,  prior  to 
February  28,  2003),  as  described  in  this 
paragraph  (c)(1),  the  Sea  Scallop  Area 
Access  Program  season  for  fishing  year 
2003  will  begin  on  April  1 ,  2603. 
*   ■     *        *        *        * 

(4)  Number  oftrips--(i]  Full  and  part- 
time  vessels.  Full  and  part-time  vessels 
are  restricted  to  a  total  of  three  trips  into 
the  Sea  Scallop  Access  Areas,  unless 
otherwise  authorized  by  the  Regional 
Administrator  as  specified  in  paragraph 
(e)(2)  of  this  section.  A  trip  to  either 
Area  counts  as  one  trip.  Full-time  and 
part-time  vessels  participating  in  the 
Sea  Scallop  Area  Access  Program  may 
start  no  more  than  one  of  their  three 
allowed  Area  Access  Program  trips 
before  May  1,  2003,  and  no  more  than 
two  of  their  three  allowed  Area  Access 
Program  trips  before  June  1,  2003. 

(ii)  Occasional  scallop  vessels. 
Occasional  vessels  may  fish  only  one 
trip  under  the  Sea  Scallop  Area  Access 
Program.  The  one  allowed  trip  may  be 
conducted  in  either  the  Hudson  Canyon 
or  Virginia  Beach  Sea  Scallop  Access 
Area  specified  in  §  648.57  at  any  time 
during  the  season,  as  specified  in 
paragraph  (c)(1)  of  this  section. 
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(60  Possession  and  landing  limits-- 
Unless  otherwise  authorized  by  the 
Regional  Administrator  as  specified  in 
paragraph  (e)  of  this  section,  after 
declaring  into  the  Sea  Scallop  Area 
Access  Program  in  fishing  year  2003,  a 
vessel  owner  or  operator  may  fish  for, 
possess,  and  land  up  to  21,000  lb 
(9,525.4  kg)  of  scallop  meats  per  trip, 
with  a  maximum  of  400  lb  (181.4  kg)  of 
the  possession  limit  originating  from  50 
bu  (17.62  hi)  of  in-shell  scallops. 
***** 

(e)  *  *  * 

(2)  Adjustment  process  for  number  of 
trips  for  Hudson  Canyon  and  the 
Virginia  Beach  Sea  Scallop  Access 
Areas.  On  or  after  October  1.  2003,  if  the 
scallop  catch  in  the  Hudson  Canyon 
and/or  Virginia  Beach  Sea  Sccdlop 
Access  Areas  is  less  than  the  scallop 
TACs  specified  for  fishing  year  2003  in 
paragraph  (f)  of  this  section,  the 
Regional  Administrator  may  allocate 
one  or  more  additional  trips  for  the 
Hudson  Canyon  and/or  Virginia  Beach 
Sea  Scallop  Access  Areas  for  full  and 
part-time  limited  access  sea  scallop 
vessels  that  declared  into  and  began  a 
trip  under  the  Sea  Scallop  Area  Access 
Program  prior  to  September  1,  2003. 
This  adjustment  may  be  made  if  the 
Regional  Administrator  determines  that 
such  adjustment  will  likely  allow  the 
scallop  TAG  to  be  reached  without 
exceeding  it.  Notification  of  this 
adjustment  to  the  trip  limit  will  be 


provided  to  the  vessel  through  a  permit 
holder  letter  issued  by  the  Regional 
Administrator.  Vessels  with  occasional 
permits  would  not  be  allocated  an 
additional  trip. 

(3)  *  *  * 
**«**. 

(ii)  Observer  set-aside  limits  by  area. 
The  cumulative  amount  of  scallop 
authorized  under  this  part  to  be  taken 
by  vessels  in  excess  of  the  possession 
limits  specified  in  paragraph  (c)(6)  of 
this  section  to  defray  the  cost  of  an 
observer  shall  not  exceed  2  percent  of 
the  overall  TAC  for  each  Sea  Scallop 
Access  Area.  The  following  amounts 
represent  2  percent  of  those  TACs: 

(A)  Hudson  Canyon  Sea  Scallop 
Access  Area  -  2003  area  access  program 
- 155  mt; 

(B)  Virginia  Beach  Sea  Scallop  Access 
Area  -  2003  area  access  program  -  2  mt. 
***** 

(4)  *  *  * 

***** 

(ii)  Research  set-aside  limits  and 
number  of  trips  by  area.  The  cumulative 
amount  of  scallop  authorized  under  this 
part  to  be  taken  by  vessels  in  excess  of 
the  possession  limits  specified  in 
paragraph  (c)(6)  of  this  section  to  defray 
the  cost  of  sea  scallop  research  shall  not 
exceed  1  percent  of  the  overall  TAC  for 
each  Sea  Scallop  Access  Area.  The 
following  amounts  represent  1  percent 
of  those  TACs: 


(A)  Hudson  Canyon  Sea  Scallop 
Access  Area  -  2003  area  access  program 
-  77  mt; 

(B)  Virginia  Beach  Sea  Scallop  Access 
Area  -  2003  area  access  program  - 1  mt. 

***** 

(f)  Termination  of  the  Sea  Scallop 
Area  Access  Program~{,l)  Hudson 
Canyon  Sea  Scallop  Access  Area.  The 
Hudson  Canyon  Sea  Scallop  Access 
Area  fishery  for  fishing  year  2003  shall 
be  terminated  as  of  the  date  the  Regional 
Administrator  projects  that  7,585  mt  of 
sea  scallops  (the  TAC  less  the  observer 
and  research  set-asides)  will  be  caught 
by  vessels  fishing  in  the  Hudson  Canyon 
Sea  Scallop  Access  Area  described  in 
this  section.  NMFS  shall  publish 
notification  of  the  termination  in  the 
Federal  Register. 

(2)  Virginia  Beach  Sea  Scallop  Access 
Area.  The  Virginia  Beach  Sea  Scallop 
Access  Area  fishery  for  fishing  year 
2003  shall  be  terminated  as  of  the  date 
the  Regional  Administrator  projects  that 
103  mt  of  sea  scallops  (the  TAC  less  the 
observer  and  research  set-asides)  will  be 
caught  by  vessels  fishing  in  the  Virginia 
Beach  Sea  Scallop  Access  Area 
described  in  this  section.  NMFS  shall 
publish  notification  of  the  termination 
in  the  Federal  Register. 
***** 

(FR  Doc.  03-1025  Filed  1-15-03;  8:45  am] 
BILUNG  CODE  3510-22-S 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Fresno  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Fresno  County  Resource 
Advisory  Committee  will  meet  in 
Prather,  California.  The  purpose  of  the 
meeting  is  to  discuss  and  to  receive 
project  proposals  regarding  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Public  Law 
106-393)  for  expenditure  of  Payments  to 
States  Fresno  Coimty  Title  n  fimds. 
DATES:  The  meeting  will  be  held 
February  18,  2003,  6:30  p.m.  to  9:30 
p.m. 

addresses:  29688  Auberry  Road, 
Prather,  California.  The  meeting  will  be 
held  at  the  Sierra  National  Forest,  High 
Sierra  District  Ranger  office,  29688 
Auberry  Road,  Prather,  California 
93651.  Send  written  comments  to  Rick 
Larson,  Fresno  County  Resource 
Advisory  Committee  Coordinator,  c/o 
Sierra  National  Forest,  High  Sierra 
Ranger  District,  29688  Auberry  Road, 
Prather,  CA  93651  or  electronically  to 
reIarson@fx.fed.  us. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Larson,  Fresno  County  Resource 
Advisory  Committee  Coordinator,  (559) 
855-5355  ext.  3319. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  Payments  to  States  Fresno 
County  Title  II  project  matters  to  the 
attention  of  the  Committee  may  file 
written  statements  with  the  Committee 
staff  before- or  after  the  meeting.  Public 
sessions  will  be  provided  and 
individuals  who  made  written  requests 
by  February  18,  2003  will  have  the 


opportimity  to  address  the  Committee  at 
those  sessions.  Agenda  items  to  be 
covered  include:  (1)  Review  and 
approve  the  January  21,  2003  meeting 
notes;  (2)  Discuss  new  business  of  the 
RAC  if  applicable;  (3)  Vote  on  submitted 
projects  for  2002  funds;  (4)  Confirm  the 
date,  location  and  agenda  of  the  next 
meeting;  (5)  Public  comment. 

.  Dated:  January  9.  2003. 
Ray  Porter, 
District  Ranger. 
[PR  Doc.  03-944  Filed  1-15-03;  8:45  am) 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Modoc  County  RAC 
Meetings. 

AGENCY:  Forest  Service,  USDA. 
SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Public  Law  92-463)  and  under  the 
SecUre  Riu-al  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393),  the  Modoc  National 
Forest's  Modoc  County  Resource 
Advisory  Committee  will  meet  Monday, 
February  10  and  Monday  March  10, 
2003,  in  Alturas,  California  for  each 
business  meeting.  The  meetings  are 
open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  February  10  begins  at 
4  p.m.  at  the  Modoc  National  Forest 
Office,  Conference  Room,  800  West  12th 
St.,  Altiu-as.  Agenda  topics  will  include 
approval  of  November  13  and  January  8 
minutes,  reports  from  subcommittees, 
hear  a  status  report  on  2002  and  2003 
projects,  and  discuss  community 
oi^treach  for  projects  for  fiscal  year  2004 
that  will  improve  the  maintenance  of 
existing  infrastructure,  implement 
stewardship  objectives  that  enhance 
forest  ecosystems,  provide  economic 
benefits  and  restore  and  improve  health 
and  water  quality  that  meet  the  intent  of 
Public  Law  106-393.  A  roll  call  vote 
will  be  taken  on  three  projects.  Time 
will  also  be  set  aside  for  public 
comments  at  the  beginning  of  the 
meeting. 

Tlie  business  meeting  March  10 
begins  at  4  p.m.  at  the  Modoc  National 
Forest  Office,  Conference  Room,  800 
West  12th  St.,  Alturas.  Agenda  topics 
will  include  approval  of  February  10 


minutes,  reports  from  subcommittees, 
and  discuss  progress  of  community 
outreach  for  fiscal  year  2004  projects. 
Time  will  also  be  set  aside  for  public 
comments  at  the  beginning  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Forest  Supervisor  Stan  Sylva,  at  (530) 
233-8700;  or  Public  Affairs  Officer 
Nancy  Gardner  at  (530)  233-8713. 

Nancy  Gardner, 

Acting  Forest  Supervisor. 

IFR  Doc.  03-1018  Filed  1-15-03;  8:45  amj 

BILUNG  CODE  3410-1 1-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

PIN  0596-AB99 

National  Environmental  Policy  Act 
Documentation  Needed  for  Fire 
Management  Activities;  Categorical 
Exclusions;  Extension  of  Comment 
Period 

agency:  Forest  Service,  USDA;  Office  of 
the  Secretary,  Interior. 
SUMMARY:  This  notice  extends  the 
comment  period  for  the  proposed 
categorical  exclusions  described  under 
SUPPLEMENTARY  INFORMATION. 
DATES:  Comments  must  be  received  on 
or  before  January  31,  2003. 
ADDRESSES:  Mail  written  comments  to: 
Healthy  Forests  Initiative,  USDA  FS     ' 
Content  Analysis  Team,  P.O.  Box 
221150,  Salt  Lake  City,  Utah  84116. 

Comments  also  may  be  submitted  via 
facsimile  to  (801)  517-1015  or  by  e-mail 
to  heaIthyforests@fs.fed.us.  If  comments 
are  sent  via  facsimile  or  e-mail,  the 
public  is  requested  not  to  send 
duplicate  written  comments  via  regular 
mail. 

All  comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection.  Persons  wishing  to  inspect 
the  comments  need  to  call  (801)  517- 
1020  to  facilitate  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Sire,  USDA  Forest  Service, 
Ecosystem  Management  Coordination, ' 
(202)  205-2935.  or  Willie  Taylor. 
Department  of  the  Interior,  Office  of 
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Environmental  Policy  and  Compliance, 
(202)  208-3891.  Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  4  p.m.,  eastern 
standard  time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  December  16,  2002,  the 
Department  of  Agriculture,  Forest 
Service  and  the  Department  of  the 
Interior  published  two  proposed 
categorical  exclusion  under  the  National 
Environmental  Policy  Act.  67  FR  77038, 
concerning  fire  management  activities. 
The  deadline  for  receipt  of  comments 
was  January  15,  2003.  The  comment 
period  is  extended  for  sixteen  days  to 
allow  additional  time  for  comment  on 
the  proposed  categorical  exclusions. 
Comments  must  be  received  on  or 
before  January  31,  2003. 

For  the  Forest  Service.  U.S.  Department  of 
Agriculture. 

Dated:  January  13,  2003. 
Sally  D.  Collins, 
Associate  Chief. 

Dated:  January  13.  2003. 
Christopher  B.  Kearney, 
Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 

(FR  Doc.  03-1060  Filed  1-14-03;  9:26  ami 
BILLING  CODE  3410-11  and  4310-70-M 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Survey  of  Local  Government  Finances 
(School  Systems) 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biu'den.  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  17,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dhynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  information  collection 

instrument(s)  and  instructions  should 

be  directed  to  Sharon  J.  Meade,  U.S. 

Census  Bureau,  Governments  Division, 

Washington.  DC  20233-6800  (301-763- 

7316). 

SUPPLEMENTARY  INFORMATION 

I.  Abstract 

The  Census  Bureau  collects  education 
finance  data  as  part  of  its  Annual 
Survey  of  State  and  Local  Governments. 
This  survey  is  the  only  comprehensive 
source  of  public  fiscal  data  collected  on 
a  nationwide  scale  using  uniform 
definitions,  concepts  and  procedures. 
The  collection  covers  the  revenues, 
expenditures,  debt,  and  assets  of  all 
public  school  systems.  This  data 
collection  has  been  coordinated  with 
the  National  Center  for  Education 
Statistics  (NCES).  The  NCES  uses  this 
collection  to  satisfy  its  need  for  school 
system  level  finance  data. 

Information  on  the  finance  of  our 
public  schools  is  vital  to  assessing  their 
effectiveness.  This  data  collection 
makes  it  possible  to  access  a  single  data 
base  to  obtain  information  on  such 
things  as  per  pupil  expenditures  and  the 
percent  of  state,  local,  and  federal 
funding  for  each  school  system. 
Recently,  as  exemplified  by  the 
reauthorization  of  the  Elementary      ■« 
Secondary  Education  Act  (ESEA)  by  the 
No  Child  Left  Behind  Act  (NCLB),  there 
has  been  increased  interest  in  improving 
the  Nation's  public  schools.  One  result 
of  this  intensified  interest  has  been  a 
significant  increase  in  the  demand  for 
school  finance  data. 

The  four  forms  used  in  the  school 
finance  portion  of  the  survey  are: 

Form  F-33.  This  form  contains  item 
descriptions  and  definitions  of  the 
elementary-secondary  education  finance 
items  collected  jointly  by  the  Census 
Bureau  and  NCES.  It  is  used  primarily 
as  a  worksheet  by  the  state  education 
agencies  that  provide  school  finance 
data  centrally  for  all  of  the  school 
systems  in  their  respective  states.  Most 
states  supply  their  data  by  electronic 
means. 

Form  F-33-1 .  This  form  is  used  at  the 
beginning  of  each  survey  period  to 
solicit  the  assistance  of  the  state 
education  agencies.  It  establishes  the 
conditions  by  which  the  state  education 
agencies  provide  their  school  finance 
data  to  this  Census  Bureau. 

Form  F-33-L1 .  This  is  a  supplemental 
letter  sent  to  the  school  systems  in  states 
where  the  state  education  agencies 
caimot  provide  information  on  the 
assets  of  individual  school  systems. 

Form  F-33-L2.  This  is  a  supplemental 
letter  sent  to  the  school  systems  in  states 
where  the  state  education  agency  cannot 


provide  information  on  the 
indebtedness  of  individual  school 
systems. 

Form  F-33-L3.  This  is  a  supplemental 
letter  sent  to  the  school  systems  in  states 
where  the  state  education  agency  cannot 
provide  information  on  either 
indebtedness  or  assets.  This  letter 
combines  the  items  requested  on  the 
forms  F-33-L1  and  F-33-L2. 

The  data  collection  is  identical  to  the 
previous  collections  except  that  the 
section  on  revenue  from  federal  soiut:es 
through  the  state  government  is  updated 
to  accommodate  the  collection  of  data 
related  to  the  reauthorization  of  the 
Elementary-Secondary  Education  Act 
(ESEA)  by  the  No  Child  Left  Behind  Act. 

n.  Method  of  Collection 

Through  central  collection 
arrangements  with  the  state  education 
agencies,  the  Census  Bureau  collects 
almost  all  of  the  finance  data  for  local 
school  systems  from  state  education 
agency  data  bases.  The  states  transfer 
most  of  this  information  in  electronic 
format  via  e-mail  and  over  the  Internet 
via  file  transfer  protocol  (FTP).  The 
Census  Bureau  has  facilitated  central 
collection  of  school  finance  data  by 
accepting  data  in  whatever  formats  the 
states  elect  to  transmit. 

m.  Data 

OMB  Number:  0607-0700. 

Form  Number:  F-33,  F-33-1,  F-33- 
Ll,  Ft33-L2.  F-33-L3. 

Type  of  Review:  Regular. 

Affected  Public:  State  and  local 
governments. 

Estimated  Number  of  Respondents: 
4180. 

Estimated  Time  Per  Response:  .97 
hours. 

Estimated  Total  Annual  Burden 
Hours:  4038. 

Estimated  Total  Annual  Cost: 
$73,492. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C, 
sections  161  and  181. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
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or  other  forms  of  information 
technology. 

!  Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  10.  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  03-926  Filed  1-15-03;  8:45  ami 

BILLING  CODE  3510-07-^ 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

2004  National  Long-Tenn  Care  Survey 
(NLTCS)  and  Informal  Caregivers 
Survey  (ICS) 

action:  Proposed  collection;  comment 
request. 


^UMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportimity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
t.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  17,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
t*aperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 
^R  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ronald  Dopkowski, 
Census  Bureau,  FB  3,  Room  3356,  Mail 
Stop  8400,  Washington,  DC  20233- 
8400,  (301)  763-3801. 
SUPPLEMENTARY  INFORMATION 


I 


Abstract 


The  primary  piupose  of  the  NLTCS 
and  the  ICS  is  to  obtain  information  on 
the  health  and  functional  status  of  the 
lalderly  population  in  the  United  States 
land  the  people  who  take  care  of  them 
in  a  home  environment.  A  secondary 
[purpose  of  the  2004  NLTCS  is  to 
identify  impaired  people  and  their 
relatives  so  the  survey  sponsor,  Duke 
University,  can  obtain  supplemental 
information  from  them  via  follow-up  > 
contacts  not  made  by  the  Census 


Bureau.  The  Census  Bureau  conducted 
NLTC  surveys  in  1982, 1984,  1989, 
1994,  and  1999  and  the  IC  surveys  in 
1989  and  1999.  Beginning  with  the  1989 
NLTCS  and  ICS,  Duke  University 
sponsored  the  surveys  using  grant 
funding  received  from  the  National 
Institute  on  Aging  (NIA).  Duke 
University  and  the  NIA  propose  the 
continuation  of  these  two  surveys  in  the 
spring  of  2004.  The  information 
obtained  from  the  2004  surveys  will  be 
added  to  the  information  from  all 
previous  surveys  and  then  used  to 
inform  policy  decisions  relating  to  the 
elderly,  their  care,  and  the  medicare . 
program: 

Sample  Overview 

The  2004  NLTCS  sample  has  a 
longitudinal  component  and  an  aged-in 
component.  The  longitudinal  portion 
consists  of  13,267  people  who 
responded  to  one  or  more  of  the 
previous  five  surveys.  The  aged-in 
component  consists  of  6,600  people: 
5,600  who  turned  65  years  old  since  the 
1999  survey  and  an  additional  1,000 
people  who  are  95  years  of  age  or  older. 
The  total  sample  size  is  19,867  and  all 
are  selected  from  the  Centers  for 
Medicare  and  Medicaid  Services'  (CMS) 
medicare  beneficiary  file. 
Approximately  1,800  people  are  in  a 
part  of  the  sample  designated  as  the 
healthy  segment. 

The  sample  for  the  ICS  is  selected 
during  the  NLTCS  interview  and 
consists  of  approximately  3,275  people 
who  are  either  not  paid  or  members  of 
the  NLTCS  sample  person's  family  and 
help  or  assist  the  NLTCS  sample  person. 
We  select  one  caregiver  per  NLTCS 
respondent. 

Survey  Process 

The  NLTCS  survey  consists  of  a 
screener  interview  to  determine  if  a 
person  is  impaired  or  currently  living  in 
a  nursing  care  facility.  If  the  person  is 
impaired  and  living  at  home,  he/she  is 
administered  a  community  interview.  If 
the  person  is  in  a  nursing  care  facility, 
he/she  is  administered  an  institutional 
interview.  If  the  person  is  part  of  the 
healthy  segment,  he/she  is  administered 
a  portion  of  the  community  interview. 

During  the  commimity  interview,  we 
collect  information  on  people  who 
provide  help  or  assistance  to  the  NLTCS 
respondents.  For  the  ICS  sample,  we 
select  the  caregiver,  if  any,  who  has 
provided  the  most  help  to  the  NLTCS 
respondent  during  the  week  prior  to  the 
interview. 

The  Census  Bureau  stores  the  survey 
data  on  a  microdata  file  and  delivers  a 
copy  of  the  file  to  Duke  University.  The 
Duke  University  links  the  NLTCS  and 


the  ICS  data  with  previous  NLTCS  and 
ICS  data  and  appends  to  this  data  set  the 
administrative  medicare  information 
and  the  d^ta  collected  from  the  follow- 
up  contacts  with  the  NLTCS  sample 
people.  The  Duke  University  analyzes 
the  data  and  makes  its  findings  known 
to  the  NIA.  The  Duke  University  makes 
two  data  sets  available  for  research, 
none  of  which  contain  individual 
identifiers.  One  data  set  contains  the 
linked  NLTCS/ICS/medicare/foUow-up 
survey  data.  This  data  set  is  sent  to  the 
CMS  who  controls  its  subsequent  use. 
The  second  data  set  contains  the  linked 
NLTCS/ICS/foUow-up  survey  data.  This, 
data  set  is  kept  by  Duke  University  who 
controls  its  subsequent  use. 


Summary  of  Revisions 

The  2004  NLTCS  and  ICS  repeat  the 
1999  surveys  with  the  following 
exceptions. 

Proxy  Respondent  Requirements:  Th6 
selection  of  eligible  proxies  will  follow 
a  hierarchical  structure.  This  structure 
was  not  established  in  previous  NLTC 
surveys. 

Respondent  Identification:  For  each 
section  of  the  questionnaires,  we  will 
identify  whether  the  sample  person  or  a 
proxy  respondent  answered  the 
questions.  This  is  important  in  data 
assessment.  For  example,  the  level  of 
help  needed  that  is  reported  by  an 
individual  is  usually  less  than  the  ' 

amount  of  help  reported  by  a  caregiver. 
This  identification  was  not  done  in 
previous  siuveys. 

Screener  Questionnaire:  The  activities 
of  daily  living  (ADL)  and  the 
instrumental  activities  of  daily  living 
(lADL)  will  be  administered  to  all 
noninstitutional  sample  people. 
Previous  NLTC  surveys  did  not  ask 
people  in  the  longitudinal  sample  about 
disabilities  during  the  screener.  This 
created  some  problems  with 
establishing  disability  at  the  time  of  the 
screener  for  weighting  purposes. 

The  screener  was  expanded  to  include 
the  new  race  and  ancestry'  questions 
developed  by  the  Census  Bureau  for  its 
demographic  surveys  and  several  other 
demographic  questions  like  educational 
attainment  and  marital  status:  This    ^ 
change  consolidates  many  of  the 
demographic  variables  in  the  screener 
and  provides  demographic  statistics 
more  consistently  across  the  entire 
sample. 

(Control  Card:  The  format  of  the 
control  card  will  change  to 
accommodate  interviewing  in  an 
institutional  setting.  In  addition,  the 
control  card  will  collect  information  on 
the  number  of  hours  worked  by  the 
sample  persons'  children  and  their 
spouses.  These  questions  were  asked  in 
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the  1994  survey  but  were  excluded  from 
the  1999  survey.  The  caregiver  research 
community  uses  this  information  to 
determine  the  potential  caregiver 
universe. 

Community  Questionnaire:  The 
length  of  the  community  interview  will 
be  shortened  by  replacing  the  lengthy 
cognitive  assessment  section  used  in 
1999  with  thie  shorter  section  used  in 
the  1994  survey.  In  addition  to  this 
change,  questions  in  other  sections  were 
modified  or  eliminated  in  order  to 
reduce  the  overall  length  of  the  survey. 

Institutional  Questionnaire:  The 
institutional  interview  will  be  changed 
to  allow  the  sample  person  to  have 
greater  participation  than  in  previous 
years.  If  the  sample  person  is  hot 
capable  of  participating  due  to  physical 
or  mental  impairment,  the  sample 
person's  family  will  be  asked  to  play  a 
larger  participatory  role.  In  1999,  most 
of  the  information  was  obtained  from 
the  nursing  home  staff  resulting  in 
incomplete  data  for  many  of  the  cases. 
Also,  the  list  of  medical  conditions 
asked  in  the  community  interview  will 
be  asked  in  the  institutional  interview. 

ICS:  The  caregiver  selection  criteria 
will  be  modified.  In  previous  caregiver 
surveys,  caregivers  were  incorrectly 
excluded  from  selection  based  on 
conditions  defined  in  the  selection 
process. 

Pretest 

In  preparation  for  the  2004  NLTCS 
and  the  ICS,  Duke  University  requested 
the  Census  Bureau  to  conduct  a 
complete  test  in  the  fall  of  2003  to 
evaluate  the  changes  made  to  the  1999 
NLTCS  and  ICS. 

n.  Method  of  Collection 

The  Census  Bureau's  field 
representatives  (FRs)  conduct  the 
screening  interviews  by  telephone  or  by 
personal  visit  if  the  respondent  caimot 
be  reached  by  phone.  The  FRs  conduct 
all  the  community  and  institutional 
interviews  primarily  through  personal- 
visit  interviewing.  Telephone 
interviewing  is  allowed  if  requested  by 
the  respondent.  The  ICS  can  be 
conducted  'either  by  phone  or  personal 
visit  following  the  community 
interview. 

All  data  are  collected  using  computer- 
assisted  (laptop)  interviewing.  Advance 
letters  are  sent  to  respondents  notifying 
them  of  the  upcoming  survey. 

m.  Data 

OMB  Number:  0607-0778. 

Form  Number:  There  are  no  forms. 
We  conduct  all  interviewing  on  laptop 
computers. 

Type  of  Review:  Regular. 


Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
Pretest 

NLTCS:  465. 

ICS:  35. 
Survey 

NLTCS:  18,850. 

ICS:  2,970. 
Total:  22,320. 

Estimated  Time  Per  Response  (in 
minutes): 

Pretest 

NLTCS:  15. 
ICS:  30. 

Survey 

NLTCS:  15. 

ICS:  30. 

Estimated  Total  Annual  Burden 
Hours: 
Pretest 

NLTCS:  116. 

ICS:  18. 
Survey 

NLTCS:  4,713. 

ICS:  1,485. 
Total:  6,332. 

Estimated  Total  Annual  Cost:  We  do 
not  expect  respondents  to  incur  any  cost 
other  than  that  of  their  time  to  respond. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  42.  United  States 
Code,  Section  285e-l  and  Title  15,  United 
States  Code,  Section  1525  authorize  this 
survey. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  The  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hoxas  and  cost)  of  the 
proposed  collection  of  information;  (c) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection. 
They  also  will  become  a  matter.of 
pubHc  record. 

Dated:  January  10,  2003. 

Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 
information  Officer. 

[FR  Doc.  03-927  Filed  1-15-03;  8:45  am] 
BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1265] 

Grant  of  Auttiority  for  Subzone  Statu;, 
Taiyo  America,  Inc.  (Electronic 
Chemicals),  Carson  City,  Nevada 

Pursuant  to  its  authority  under  the    . 
Foreign-Trade  Zones  Act,  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  *  *  *  the  establishment 
*  *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Economic  Development 
Authority  of  Western  Nevada,  grantee  of 
Foreign-'Trade  Zone  126,  has  made 
application  to  the  Board  for  authority  to 
establish  a  special-piupose  subzone  at 
the  electronic  chemicals  manufacturing 
and  warehousing  facilities  of  Taiyo 
America,  Inc. ,  located  in  Carson  City, 
Nevada  (FTZ  Docket  14-2001,  filed  3/2/ 
01); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  66  FR  14126,  3-09-01);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

JVow  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
electronic  chemicals  manufacturing  and 
warehousing  facihties  of  Taiyo  America, 
Inc.,  located  in  Carson  City,  Nevada 
(Subzone  126B),  at  the  location 
described  in  the  application,  and  subject 
to  the  FTZ  Act  and  the  Board's 
regulations,  including  §  400.28. 
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Signed  at  Washington.  DC,  this  8th  day  of 
January  2003. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Puccinelii, 
Executive  Secretary. 

(FR  Doc.  03-983  Filed  1-15-03;  8:45  am) 
BNXING  CODE  3510-OS-P 


DEPARTMErrr  OF  COMMERCE 

Foreign-Trade  Zor>es  Board 
[Order  No.  1264] 

Grant  of  Auttiority  for  Subzone  Status, 
Deepsea  Flexibles,  inc.  (Fiexibie 
Pipeiine);  Gaiveston,  Texas 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act,  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*  *  *  the  establishment 
*  *  *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  w?hen  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Board  of  Trustees  of  the 
Galveston  Wharves,  grantee  of  Foreign- 
Trade  Zone  36,  has  made  application  to 
the  Board  for  authority  to  establish  a 
special-purpose  subzone  at  the  flexible 
pipeline  manufacturing  and 
warehousing  facilities  of  Deepsea 
Flexibles,  Inc.,  located  in  Galveston, 
Texas  (FTZ  Docket  10-2002,  filed  2/6/ 

whereas,  notice  mvitmg  public 
comment  was  given  in  the  Federal 
Register  (67  FR  7133,  February  15, 
2002);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  would 
be  in  the  public  interest  if  approval  was 
subject  to  restriction; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 


flexible  pipeline  manufacturing  and 
warehousing  facilities  of  Deepsea 
Flexibles,  Inc.,  located  in  Galveston, 
Texas  (Subzone  36A),  at  the  location 
described  in  the  application,  and  subject 
to  the  FTZ  Act  and  the  Board's 
regulations,  including  §  400.28,  and 
further  subject  to  a  restriction  requiring 
that  all  aramid  fiber  be  admitted  to  the 
subzone  in  privileged  foreign  status. 

I      Signed  at  Washington.  IX;.  this  8th  day  of 
January,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Puccinelii, 
Executive  Secretary. 

[FR  Doc.  03-982  Filed  1-15-03;  8:45  ami 
BIUJNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-580-6251 

Oil  Country  Tubular  Goods,  Other 
Than  Drill  Pipe,  from  Korea:  Final 
Results  of  New  Shipper  Review  and 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
hitemational  Trade  Administration, 
U.S.  Department  of  Commerce. 
SUMMARY:  On  September  11,  2002,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
residts  of  its  new  shipper  review  and 
administrative  review  of  the 
antidumping  duty  order  on  oil  country 
tubular  goods,  other  than  drill  pipe 
(OCTG)  fi-om  Korea.  See  Oil  Country 
Tubular  Goods,  Other  Than  Drill  Pipe, 
From  Korea:  Preliminary  Results  of  New 
Shipper  Review  and  Antidumping  Duty 
Administrative  Review,  and  Rescission, 
in  Part,  of  the  Antidumping  Duty 
Administrative  Review,  67  FR  57570 
(September  11,  2002)  [Preliminary 
Results).  The  new  shipper  review  covers 
Shinho  Steel  Co.,  Ltd.  (Shinho  Steel)  for 
the  period  August  1,  2000  through 
February  28,  2001.  The  administrative 
review  covers  SeAH  Steel  Corporation 
(SeAH)  for  the  period  August  1,  2000 
through  July  31,  2001.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  Preliminary  Results. 
The  final  results  are  listed  below  in  the  ^ 
sections  entitled  "Final  Results  of 
Administrative  Review"  and  "Final 
Results  of  New  Shipper  Review." 
EFFECTIVE  DATE:  January  16,  2003. 
FOB  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilgunn  at  (202)  482-4236.     ♦ 


Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

On  August  11, 1995,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  OCTG  from 
Korea  (60  FR  41058).  The  antidumping 
duty  order  on  OCTG  from  Korea  has  an 
August  anniversary  date  and  a  February 
semi-annual  anniversary  date.  On 
February  28,  2001,  Shinho  Steel 
requested  a  new  shipper  review  for  the 
period  August  1,  2000  through  February 
28,  2001.  (At  Shinho  Steel's  request,  we 
extended  the  standard  six  month  period 
seven  months  to  cover  the  customs 
entry.)  On  August  31,  2001,  Shinho 
Steel  also  requested  an  administrative 
review  to  cover  the  period  March  1, 
2001  through  July  31,  2001.  Shinho 
Steel  withdrew  its  request  for  an 
administrative  review  for  the  period 
March  1,  2001  through  July  31,  2001  on 
October  2,  2001.  On  January  22,  2002, 
Shinho  Steel  waived  the  time  limits 
applicable  to  its  new  shipper  review  so 
that  the  Department  might  conduct  its 
new  shipper  review  conciurently  with 
the  2000/2001  administrative  review  of 
OCTG  from  Korea. 

On  September  11,  2002,  the 
Department  published  its  preliminary 
results  for  the  new  shipper  review  of 
Shinho  Steel  and  administrative  review 
of  SeAH  emd  rescinded  its 
administrative  review  of  Shinho  Steel 
for  the  period  March  1,  2001  through 
July  31,  2001.  The  rescission  was  based 
on  the  fact  that  Shinho  Steel  had  no 
sales  other  than  those  analyzed  in  the 
new  shipper  review.  See  Oil  Country 
Tubular  Goods,  Other  Than  Drill  Pipe^ 
From  Korea:  Preliminary  Results  of  New 
Shipper  Review  and  Antidumping  Duty 
Administrative  Review,  and  Rescission, 
in  Part,  of  the  Antidumping  Duty 
Administrative  Review,  67  FR  57570 
(September  11,  2002)  (Preliminary 
Results). 

In  the  Preliminary  Results,  the 
Department  also  stated  that  a  changed 
circumstances  review  addressing 
Shinho  Steel's  decision  to  legally 
change  its  name  to  Husteel  was  being 
conducted  under  another  antidumping 
duty  order  (Certain  Circular  Welded 
Non-Alloy  Steel  Pipe  from  Korea  ( A- 
580-809)).  The  Department  has  since 
completed  that  changed  circumstances 
review  and  found  that  Husteel  is  the 
■  "successor-in-interest"  to  Shinho  Steel 
for  antidumping  duty  cash  deposit 
purposes  and  that  Husteel  would  be 
assigned  the  same  cash  deposit  rate  with 
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respect  to  the  subject  merchandise  as 
the  predecessor  company,  Shinho  Steel. 
See  Certain  Circular  V/elded  Non-Alloy 
Steel  Pipe  from  the  Republic  of  Korea; 
Final  Results  of  Changed  Circumstances 
Review.  67  FR  69716,  (November  19, 
2002).  Therefore,  Husteel  will  be 
assigned  the  same  cash  deposit  rate  with 
respect  to  the  subject  merchandise  as 
Shinho  Steel,  the  predecessor  company. 
This  cash  deposit  requirement  will  be 
effective  upon  publication  of  these  final 
results. 

Scope  of  the  Antidumping  Duty  Order 

The  products  covered  by  this  order 
are  oil  country  tubular  goods  ("OCTG"), 
hollow  steel  products  of  circular  cross- 
section,  including  only  oil  well  casing 
and  tubing,  of  iron  (other  than  cast  iron) 
or  steel  (both  carbon  and  alloy),  whether 
seamless  or  welded,  whether  or  not 
conforming  to  American  Petroleum 
histitute  ("API")  or  non-API 
specifications,  whether  finished  or 
unfinished  (including  green  tubes  and 
limited  service  OCTG  products).  This 
scope  does  not  cover  casing  or  tubing 
pipe  containing  10.5  percent  or  more  of 
chromium,  or  drill  pipe.  The  products 
subject  to  this  order  are  currently 
classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  under  item  numbers: 
7304.29.10.10,  7304.29.10.20, 
7304.29.10.30,  7304.29.10.40, 
7304.29.10.50.  7304.29.10.60. 
7304.29.10.80,  7304.29.20.10. 
7304.29.20.20.  7304.29.20.30, 
7304.29.20.40.  7304.29.20.50, 
7304.29.20.60,  7304.29.20.80, 
7304.29.3aiO,  7304.29.30.20, 
7304.29.30.30,  7304.29.30.40, 
7304.29.30.50.  7304.29.30.60. 
7304.29.30.80.  7304.29.40.10. 
7304.29.40.20.  7304.29.40.30,   ' 
7304.29.40.40.  7304.29.40.50, 
7304.29.40.60,  7304.29.40.80, 
7304.29.50.15,  7304.29.50.30. 
7304.29.50.45,  7304.29.50.60. 
7304.29.50.75,  7304.29.60.15. 
7304.29.60.30,  7304.29.60.45. 
7304.29.60.60,  7304.29.60.75, 
7305.20.20.00,  7305.20.40.00, 
7305.20.60.00,  7305.20.80.00, 
7306.20.10.30,  7306.20.10.90. 
7306.20.20.00.  7306.20.30.00. 
.7306.20.40.00,  7306.20.60.10, 
7306.20.60.50,  7306.20.80.10,  and 
7306.20.80.50.  The  HTSUS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive  of  the 
scope  of  this  review. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  briefs  filed  by 
parties  to  this  administrative  review  are 
addressed  in  the  Memorandum  from 


Joseph  A.  Spetrini,  Deputy  Assistant  • 
Secretary  for  AD/CVD  Enforcement 
Group  III,  to  Faryar  Shirzad,  Assistant 
Secretary  for  Import  Administration: 
Issues  and  Decision  Memorandum  for 
the  New  Shipper  Review  and  the 
Administrative  Review  of  Oil  Country 
Tubular  Goods,  Other  Than  Drill  Pipe, 
From  Korea  dated  January  9,  2003 
(Decision  Memo),  which  is  hereby 
adopted  bv  this  notice. 

A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision  Memo, 
is  attached  to  this  notice  as  an 
appendix.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Commerce  Building.  In  addition,  a 
complete  version  of  the  Decision  Memo 
can  be  accessed  directly  on  the  Internet 
at  http://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memo  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  conunents 
received,  we  have  made  one  change  in 
the  margin  calculation  for  SeAH.  We 
have  removed  from  our  calculation  of 
normal  value  a  deduction  for  foreign 
inventory  carrying  costs  (DINVCARU). 
For  a  discussion  of  this  issue,  please 
refer  to  the  Decision  Memo  at  Comment 
2. 

Final  Results  of  Administrative  Review 

We  determine  that  the  following 
weighted-average  margin  exists  for  the 
period  August  1,  2000,  through  July  31, 
2001: 


Manufacturer/Exporter 

Margin 
(percent) 

SeAH  Steel  Corporation  

0.32 

Final  Results  of  New  Shipper  Review 

We  determine  that  the  following 
weighted-average  margin  exists  for  the 
period  August  1,  2000  through  February 
28,2001: 


Manufacturer  and  Exporter 

Margin 
(percent) 

Shinho  Steel  Corporation/ 
Husteel  

0.00 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  have  calculated  importer- 
specific  ad  valorem  assessment  rates  for 
SeAH  based  on  entered  values.  We  will 


direct  the  Customs  Service  to  assess  the 
ad  valorem  assessment  rate  against  the 
entered  customs  value  for  each  entry  of 
subject  merchandise  from  SeAH  during 
the  review  period.  Since  the  dumping 
margin  for  Shinho  Steel/Husteel  is  zero, 
no  duties  will  be  assessed  on  entries 
pursuant  to  the  reviewed  sales.  The 
Department  will  issue  appropriate 
appraisement  instructions  directly  to 
the  Customs  Service  within  15  days  of 
publication  of  the  final  results  of 
review.  For  customs  purposes  only,  this 
case  is  identified  using  case  number  A— 
580-215. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
shall  be  effective  for  all  shipments  of  the 
subject  merchandise  from  Korea  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review  and  the  new 
shipper  review,  as  provided  for  by 
section  751(a)(1)  of  the  Act.  Since  the 
weighted-average  margin  for  SeAH  is 
less  than  0.5  percent  and  therefore  de 
minimis,  the.Department  shall  require 
no  deposit  of  estimated  antidumping 
duties  for  subject  merchandise  exported 
by  SeAH.  Since  the  weighted-average 
margin  for  Shinho  Steel/Husteel  is  less 
than  0.5  percent  and  therefore  de 
minimis,  the  Department  shall  require 
no  deposit  of  estimated  antidumping 
duties  for  subject  merchandise 
produced  and  exported  by  Shinho  Steel/ 
Husteel.  For  subject  merchandise 
exported  by  Shinho  Steel/Husteel  but 
not  produced  by  Shinho  Steel/Husteel, 
the  cash  deposit  rate  will  be  the  "all 
others"  rate.  Bonding  will  no  longer  be 
permitted  to  fulfill  security 
requirements  for  shipments  from 
Shinho  Steel/Husteel  of  subject 
merchandise  from  Korea  entered,  or 
withdrawn  from  warehouse.  For 
previously  investigated  or  reviewed 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period.  If  the  exporter  is  not 
a  firm  covered  in  this  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufactiu-er  of 
the  merchandise.  The  cash  deposit  rate 
for  all  other  manufacturers  or  exporters 
of  this  merchandise  will  continue  to  be 
12.17  percent,  the  all  others  rate  made 
effective  by  the  less-than-fair-value 
investigation.  These  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
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under  19  CFR  351.402(f)  tcf  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
cxjmply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occiured  and  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  section  351.305(a)(3)  of  the 
Department's  regulations.  Timely 
written  notification  of  the  retiuii/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failiu^e  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

These  final  results  of  administrative 
review  and  new  shipper  review  and 
notice  are  issued  and  published  in 
accordance  with  sections  751(a)(1)  of 
the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  351.213  and  19  CFR  351.221(b)(5). 

!    Dated:  January  9,  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

List  of  Issues 

1.  Freight  Revenue  and  Constructed  Export 
Price  (CEP) 

2.  Indirect  Selling  Expenses  in  Korea 

3.  Cash  Deposit  Instructions  for  Husteel 

4.  Liquidation  of  Shinho  Steel/Husteel's 
Entries 

(PR  Doc.  03-984  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


a  request  for  a  changed  circiunstances 
review  of  the  antidumping  duty  order 
on  sebacic  acid  from  the  People's 
Republic  of  China,  as  described  below. 
In  response  to  this  request,  the 
Department  of  Commerce  is  initiating  a 
changed  circimistances  review  of  the 
antidiunping  duty  order  on  sebacic  acid 
ftt)m  the  People's  Republic  of  China. 

EFFECTIVE  DATE:  January  16.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  StroUo  or  Gregory  E.  Kalbaugh, 
Office  2,  AD/CVD  Enforcement  Group  I. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230;  telephone:  (202)  482-0629  or 
(202)  482-3693,  respectively. 

SUPPLEMENTARY  INFORMATION: 


[A-570-825] 

Sebacic  Acid  from  the  People's 
ReputHic  of  China:  Notice  of  Initiation 
of  Changed  Circumstances  Review 
and  Consideration  of  Revocation  of  the 
Antidumping  Duty  Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  changed 
circumstances  review. 

SUMMARY:  In  accordance  with  19  CFR 
351.216(b),  Morflex,  Inc.,  a  U.S. 
importer  of  subject  merchandise  and  an 
interested  party  in  this  proceeding,  filed 


Background 

On  July  14, 1994,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  sebacic  acid 
from  the  People's  Republic  of  China. 
See  Antidumping  Duty  Order:  Sebacic 
Acid  From  the  People's  Republic  of 
China,  59  FR  35909  (July  14, 1994).  On 
November  26,  2002,  Morflex,  Lie. 
(Morflex),  a  U.S.  importer  of  subject 
merchandise  and  an  interested  party  in 
this  proceeding,  requested  that  the 
Department  revoke  the  antidumping 
duty  order  on  sebacic  acid  from  the 
People's  Republic  of  China  (PRC) 
through  a  changed  circumstances 
review.  According  to  Morflex,  Arizona 
Chemical  Corporation  (Arizona 
Chemical)  will  cease  production  of 
subject  merchandise  in  the  United 
States  at  the  end  of  November  2002. 
Arizona  Chemical  is  the  successor-in- 
interest  to  the  original  petitioner  in  this 
proceeding.  Union  Camp  Corporation. 
In  addition,  on  September  25,  2002, 
prior  to  Morflex's  request,  Arizona 
Chemical  notified  the  Department  that  it 
intended  to  cease  production  of  sebacic 
acid  no  later  than  December  31,  2002. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  all  grades  of  sebacic  acid,  a 
dicarboxylic  acid  with  the  formula 
(CH2)k(COOH)2,  which  include  but  are 
not  limited  to  CP  Grade  (500ppm 
maximum  ash,  25  maximum  APHA 
color).  Purified  Grade  (lOOOppm 
maximum  ash,  50  maximum  APHA 
color),  and  Nylon  Grade  (SOOppm 
maximum  ash,  70  maximum  ICV  color). 
The  principal  difference  between  the 
grades  is  the  quantity  of  ash  and  color. 
Sebacic  acid  contains  a  minimum  of  85 
percent  dibasic  acids  of  which  the 
predominant  species  is  the  Cio  dibasic 


acid.  Sebacic  acid  is  sold  generally  as  a 
free-flowing  powder/flake. 

Sebacic  acid  has  numerous  industrial 
uses,  including  the  production  of  nylon . 
6/10  (a  polymer  used  for  paintbrush  and 
toothbrush  bristles  and  paper  machine 
felts),  plasticizers,  esters,  automotive 
coolants,  polyamides,  polyester  castings 
and  films,  inks  and  adhesives. 
lubricants,  and  polyxu«thane  castings 
and  coatings. 

Sebacic  acid  is  currently  classifiable 
imder  subheading  2917.13.00.30  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  [HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Initiation  of  Changed  Circumstances 
Review 

Piu^uant  to  section  782(h)(2)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
the  Department  may  revoke  an 
antidumping  or  countervailing  duty 
order  based  on  a  review  under  section 
751(b)  of  the  Act  [i.e.,  a  changed 
circumstances  review).  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circiunstances  review  to  be  conducted 
upon  receipt  of  a  request  which  shows 
changed  circiunstances  sufficient  to 
warrant  a  review.  19  CFR  351.222(g) 
provides  that  the  Department  will 
conduct  a  changed  circumstances 
review  under  19  CFR  351.216  and  may 
revoke  an  order  (in  whole  or  in  part)  if 
it  determines  that  producers  accounting 
for  substantially  all  of  the  production  of 
the  domestic  like  product  to  which  the 
order  (or  the  part  of  the  order  to  be 
revoked)  pertains  have  expressed  a  lack 
of  interest  in  the  relief  provided  by  the 
order,  in  whole  or  in  part,  or  if  changed 
circumstances  exist  sufficient  to  warrant 
revocation. 

In  this  case,  the  Department  finds  that 
the  information  submitted  provides 
sufficient  evidence  of  changed 
circumstances  to  warrant  a  review. 
Given  Moreflex'«  assertions,  we  will 
consider  whether  there  is  interest  in 
continuing  the  order  on  the  part  of  the 
U.S.  industry. 

Interested  parties  may  submit 
comments  for  consideration  in  the 
Department's  preliminary  results  not 
later  than  20  days  after  publication  of 
this  notice.  Responses  to  those 
comments  may  be  submitted  not  later 
than  10  days  following  submission  of 
the  comments.  All  written  comments 
must  be  submitted  in  accordance  with 
19  CFR  351.303.  and  must  be  served  on 
all  interested  parties  on  the 
Department's  service  list  in  accordance 
with  19  CFR  351.303. 
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The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  changed  circiunstances 
review,  in  accordance  with  19  CFR 
351.221(c)(3)(i).  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminary  results  are  based, 
and  a  description  of  any  action 
proposed  based  on  those  results.  The 
Department  will  also  issue  its  final 
results  of  review  within  270  days  after 
the  date  on  which  the  changed 
circumstances  review  is  initiated,  in 
accordance  with  19  CFR  351.216(e),  and 
will  publish  these  results  in  the  Federal 
Register. 

While  the  changed  circumstances 
review  is  underway,  the  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on  all 
subject  merchandise  will  continue 
unless  and  until  it  is  modified  pursuant 
to  the  final  results  of  this  changed 
circumstances  review. 

This  notice  is  in  accordance  with 
sections  751(b)(1)  of  the  Act  and  19  CFR 
351.216  and  351.222. 

Dated:  Fanuary  10,  2003. 

loseph  A.  Spelrini, 

Acting  Assistant  SecKtary  for  Import 
Administration. 

[FR  Doc.  03-981  Filed  1-15-03;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-824] 

Stainless  Steel  Sheet  and  Strip  In  Coils 
from  Italy:  Extension  of  Final  Results 
of  Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
of  the  final  results  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limits  of  the  final  results  of  the 
antidumping  duty  administrative  review 
of  stainless  steel  sheet  and  strip  in  coils 
("SSSS")  from  Italy.  This  review  covers 
the  period  July  1,  2000  through  June  30, 
2001. 

EFFECTIVE  DATE:  Januar>'  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey,  AD/CVD  Enforcement 
Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 


Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-1102. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("Act"),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2001). 

Background 

On  July  2,  2001,  the  Department 
published  in  the  Federal  Register  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidiunping  duty  order  on  SSSS  fi-om 
Italy.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  66 
FR  34910  (July  2.  2001).  On  July  31, 
2001,  domestic  industry  jjarties  from  the 
original  investigation  ("petitioners"), 
ThyssenKrupp  Acciai  Speciali  Temi 
S.p.A.  ("TKAST")  1,  a  producer  and 
exporter  of  subject  merchandise,  and 
ThyssenKrupp  AST  USA,  Inc.  ("TKAST 
USA"),  requested  that  the  Department 
conduct  an  administrative  review  of  the 
antidumping  duty  order.  On  August  20, 

2001 ,  the  Department  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  SSSS  from 
Italy  with  regard  to  TKAST.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  43570  (August  20,  2001).  On 
March  5,  2002,  the  Department 
extended  the  time  limit  for  the  , 
preliminary  results  of  this 
administrative  review  by  90  days.  See 
Notice  of  Extension  of  Time  Limit  of  the 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  from  Italy, 
67  FR  9960  (March  5,  2002).  On  May  13, 

2002,  we  again  extended  the 
preliminary  results  of  administrative 
review,  this  time  by  25  days.  See  Notice 
of  Extension  of  Time  Limit  of  the 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  from  Italy, 


'  On  January  18.  2002  Acciai  Speciali  Temi 
S.p.A. "s  shareholders  voted  to  change  the 
company's  name  to  ThyssenKrupp  Acciai  Speciali 
Temi  S.p.A.  On  February  27.  2002,  Acciai  Speciali 
Temi  USA.  Inc.  became  ThyssenKmpp  AST  USA, 
Inc.  Throughout  most  of  the  responses,  the 
companies  refer  to  themselves  as  TKAST  and 
TKAST  USA,  respectively. 


67  FR  32015  (May  13,  2002).  On  July  26, 
2002,  the  Department  extended  the  time 
limit  for  the  preliminary  results  in  this 
administrative  review  another  five  days. 
See  Notice  of  Extension  of  Time  Limit  of 
the  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  from  Italy, 
67  FR  50421  (August  2,  2002). 

On  August  7,  2002  we  issued  our 
preliminary  results  of  administrative 
review.  See  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and  Strip 
in  Coils  from  Italy,  67  FR  51224  (August 
7,  2002).  On  December  10,  2002,  the 
Department  extended  the  time  limit  for 
the  final  results  to  January  14,  2003.  See 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Italy:  Extension  of  Time  Limit  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  67  FR  75846 
(December  10,  2002).  The  final  results  of 
administrative  review  are  currently  due 
January  14,  2003. 

Extension  of  Time  Limit  of  Final 
Results 

Section  751(a)(3)(A)  of  the  Act  states 
that  if  it  is  not  practicable  to  complete 
the  review  within  the  time  specified,  the 
administering  authority  may  extend  the 
120-day  period,  following  the  date  of 
publication  of  the  preliminary  results,  to 
issue  its  final  results  by  60  days.  Since 
the  Department  has  already  extended 
these  final  results  40  days,  the 
Department  is  allowed  to  further  extend 
the  final  results  by  an  additional  20 
days.  Completion  of  the  final  results  of 
this  review  within  the  1 20-day  period  is 
not  practicable  for  the  following 
reasons: 

•  The  review  involves  a  large  number 
of  transactions  and  complex 
adjustments. 

•  The  review  includes  complex  sales 
and  cost  issues  which  require  the 
Department  to  analyze  a  significant 
amount  of  information  pertaining  to 
sales  practices,  manufacturing  costs  and 
corporate  relationships. 

•  The  review  requires  the  Department 
to  issue  for  comment  fi-om  interested 
parties  a  Department  decision 
concerning  the  relationship  between 
certain  selling  agents  and  their 
employer  Ken-Mac  Metals,  Inc. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  we  are  extending 
the  time  period  for  issuing  the  final 
results  of  review  by  20  days  imtil 
February  3,  2003. 
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Dated:  January  8,  2003. 
Edward  C.  Yang, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
[FR  Doc.  03-985  Filed  1-15-03;  8:45  am) 
BajJNGCOOE  SSIO-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Opportunity  to  Apply  for 
Membership  on  the  U.S.  Automotive 
Parts  Advisory  Committee  (APAC) 

AGENCY:  International  Trade 
Administration,  DOC. 
action:  Notice. 

SUMMARY:  The  Department  of  Commerce 
is  currently  seeking  applications  for 
membership  on  the  APAC.  The  purpose 
of  the  APAC  is  to  advise  Department  of 
Commerce  officials  on  issues  related  to 
U.S.-made  automotive  parts  and 
accessories  sales  in  Japanese  and  other 
Asian  markets.  The  APAC's  functions 
include:  (1)  Reporting  to  the  Secretary  of 
Commerce  on  barriers  to  sales  of  U.S.- 
made  automotive  parts  and  accessories 
in  Japanese  and  other  Asian  markets;  (2) 
reviewing  and  considering  data 
collected  on  sales  of  U.S.-made 
automotive  parts  and  accessories  in 
Japanese  and  other  Asian  markets;  (3) 
advising  the  Secretary  of  Commerce 
during  consultations  with  other 
governments  on  issues  concerning  sales 
of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets;  (4) 
assisting  in  establishing  priorities  for 
the  initiative  to  increase  sales  of  U.S.- 
made  automotive  parts  and  accessories 
to  Japanese  markets,  and  to  otherwise 
provide  assistance  and  direction  to  the 
Secretary  of  Commerce  in  carrying  out 
the  intent  of  that  initiative;  and  (5) 
assisting  the  Secretary  in  reporting  to 
Congress  by  submitting  an  annual 
written  report  to  the  Secretary  on  the 
sale  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets,  as 
well  as  any  other  issues  with  respect  to 
which  the  Committee  provides  advice 
pursuant  to  the  Fair  Trade  in 
Automotive  Parts  Act  of  1998,  sections 

3803  and  3804  of  Pub.  L.  105-261. 
SUPPLEMENTARY  INFORMATION:  The  APAC 
was  originally  established  pursuant  to 
the  Fair  Trade  in  Auto  Parts  Act  of  1988, 
sections  2121  to  2125  of  Public  Law 
100-418,  to  advise  the  Secretary  of 
Commerce  on  issues  related  to  sales  of 
U.S.-made  auto  parts  to  Japanese 
markets.  The  Committee  was 
reauthorized  by  the  Fair  Trade  in  Auto 
Parts  Act  of  1998,  sections  3803  and 

3804  of  Pub.  L.  105-261,  to  advise  the 


Secretary  of  Commerce  on  issues  related 
to  sales  of  U.S.-made  auto  parts  in 
Japanese  and  other  Asian  markets.  The 
APAC  functions  as  an  advisory 
committee  in  accordance  with  the 
Federal  Advisory  Committee  Act,  15 
U.S.C.  App.  2  and  Department  of 
Commerce  policies  on  advisory 
committees. 

The  Office  of  Automotive  Affairs  is 
accepting  applications  for  private  sector 
members  to  begin  serving  after  the 
Committee's  charter  is  renewed,  which 
is  expected  to  be  in  late  January  2003. 
An  existing  member  may  be  reappointed 
ordy  if  he  or  she  has  reapplied  and  has 
been  accepted  through  the  normal 
recruitment  and  selection  process.  An 
existing  member  may  reapply  for 
membership  by  submitting  a  letter 
requesting  that  he  or  she  be  considered 
for  a  membership  position,  and  any 
supplemental  information  necessary  to 
update  his  or  her  previous  application 
for  membership.  Private  sector 
representatives  will  be  appointed  to 
serve  until  the  new  APAC  charter 
expires  on  December  31,  2003.  Members 
will  be  selected  who  will  best  carry  out 
the  objectives  of  the  Fair  Trade  in 
Automotive  Parts  Act  of  1998.  Each 
APAC  member  must  also  serve  as  the 
representative  of  a  "U.S.  entity" 
engaged  in  the  manufactiu-e  of 
automotive  parts  or  the  provision  of  a 
related  service  (including  retailing  and 
other  distribution  services),  or  an 
association  of  such  entities.  A  U.S. 
entity  is  a  firm  incorporated  in  the 
United  States  (or  an  unincorporated 
U.S.  firm  with  its  principal  place  of 
business  in  the  United  States)  that  is 
controlled  by  U.S.  citizens  or  by  another 
U.S.  entity.  An  entity  is  not  a  U.S.  entity 
if  50  percent  plus  one  share  of  its  stock 
(if  a  corporation,  or  a  similar  ownership 
interest  of  an  unincorporated  entity)  is 
controlled,  directly  or  indirectly,  by 
non-U.S.  citizens  or  non-U.S.  entities. 

Secondary  selection  criteria  will 
ensure  that  the  committee  has  a 
balanced  representation  of  the  auto 
parts  industry  in  terms  of  point  of  view, 
demographics,  geography  and  company 
size.  APAC  members  are  selected  on  the 
basis  of  their  experience  and  knowledge 
of  conditions  and  problems  in 
automotive  parts  markets.'  Members  will 
serve  at  the  discretion  of  the  Secretary. 
Private  sector  members  will  serve  in 
a  representative  capacity  presenting  the 
views  and  interests  of  the  particular 
automotive  sector  in  which  they 
operate.  Private  sector  members  are  not 
special  government  employees,  and  will 
receive  no  compensation  for  their 
participation  in  APAC  activities. 
Members  participating  in  APAC 
meetings  and  events  will  be  responsible 


for  their  travel,  living  and  other 
personal  expenses.  Meetings  are  held 
approximately  four  times  a  year,  usually 
in  Washington,  DC.  The  next  APAC 
meeting  date  has  not  yet  been 
determined. 

To  be  considered  for  membership, 
please  provide  the  following:  name  and 
title  of  the  individual  requesting 
consideration;  a  letter  of 
recommendation  containing  a  brief 
statement  of  why  each  candidate  should 
be  considered  for  membership  on  the 
APAC  that  includes  the  individual's 
export  experience,  along  with  a  personal 
resume;  a  statement  that  the  applicant  is 
a  not  a  registered  foreign  agent  under 
the  Foreign  Agents  Registration  Act  of 
1938,  as  amended;  the  company's 
product  or  service  line  and  major 
markets;  and  the  size  and  ownership  of 
the  company.  All  APAC  members  must 
obtain  a  U.S.  Government  security 
clearance. 

ADDRESSES:  Submit  application 
information  to  Henry  Misisco,  Director, 
Office  of  Automotive  Affairs,  U.S. 
Department  of  Commerce,  Room  4036, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  P.  Misisco,  (202)  482-0554. 

Dated:  January  7.  2003. 
Henry  Misisco, 

Director,  Office  of  Automotive  Affairs. 
[FR  Doc.  03-986  Filed  1-15-03;  8:45  am) 
BttJJNG  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration  . 

Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  DOC. 

action:  Notice  of  revocation  of  Export 
Trade  Certificate  of  Review  No.  84- 
00022. 

summary:  The  Secretary  of  Commerce 
issued  an  Export  Trade  Certificate  of 
Review  to  Great  Agassiz  Basin  Export 
Trading  Company,  Inc.  on  September  5, 
1984.  Because  this  certificate  holder  has 
failed  to  file  an  aimual  report  as 
required  by  law,  the  Secretary  is 
revoking  the  certificate.  This  notice 
summarizes  the  notification  letter  sent 
to  Great  Agassiz  Basin  Export  Trading 
Company.  Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Anspacher,  Director.  Office  of 
Export  Trading  Company  Affairs,    • 
International  Trade  Administration, 
202/482-5131.  This  is  not  a  toll-free 
number. 
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SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (•*the  Act")  (Pub.  L.  97-290. 15 
U.S.C.  4011-21)  authorizes  the 
Secretary  of  Commerce  to  issue  export 
trade  certificates  of  review.  The 
regulations  implementing  Title  III  ("the 
Regulations")  are  found  at  15  CFR  part 
325  (1999).  Piusuant  to  this  authority,  a 
certificate  of  review  was  issued  on 
September  5,  1984  to  Great  Agassiz 
Basin  Export  Trading  Company,  Inc. 

A  certificate  holder  is  required  by  law 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate  (Section  308  of  the  Act,  15 
U.S.C.  4018,  Section  325.14(a)  of  the 
Regulations,  15  CFR  325.14(a)).  The 
annual  report  is  due  within  45  days 
after  the  anniversary  date  of  the 
issuance  of  the  Certificate  of  Review 
(Sections  325.14(b)  of  the  Regulations, 
15  CFR  325.14(b)).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation  (Sections  325.10(a)  and 
325.14(c)  of  the  Regulations,  15  CFR 
325.10(a)(3)  and  325.14(c)). 

On  August  26,  2002,  the  Department 
of  Commerce  sent  to  Great  Agassiz 
Basin  Export  Trading  Company,  Inc.  a 
letter  containing  aimual  report 
questions  with  a  reminder  that  its 
annual  report  was  due  on  October  20, 
2002.  An  additional  reminder  was  sent 
on  November  7,  2002.  The  Department 
has  received  no  written  response  ft-om 
Great  Agassiz  Basin  Export  Trading 
Company,  Inc.  to  any  of  these  letters. 

On  November  25,  2002,  and  in 
accordance  with  Section  325.10(c)(2)  of 
the  Regulations,  (15  CFR  325.10(c)(2)), 
the  Department  of  Commerce  sent  a 
letter  by  certified  mail  to  notify  Great 
Agassiz  Basin  Export  Trading  Company, 
Inc.  that  the  Department  was  formally 
initiating  the  process  to  revoke  its 
certificate  for  failure  to  file  an  annual 
report.  In  addition,  a  summary  of  this 
letter  allowing  Great  Agassiz  Basin 
Export  Trading  Company.  Inc.  thirty 
days  to  respond  was  published  in  the 
Federal  Register  on  December  2;  2002  at 
67  FR  71535.  Pursuant  to  Section 
325.10(c)(2)  of  the  Regulations  (15  CFR 
325.10(c)(2)),  the  Department  considers 
the  failure  of  Great  Agassiz  Basin  Export 
Trading  Company,  Inc.  to  respond  to  be 
an  admission  of  the  statements 
contained  in  the  notification  letter. 

The  Department  has  determined  to 
revoke  the  certificate  issued  to  Great 
Agassiz  Basin  Export  Trading  Company, 
Inc.  for  its  failure  to  file. an  annual 
report.  The  Department  has  sent  a  letter, 
dated  January  13,  2003,  to  notify  Great 
Agassiz  Basin  Export  Trading  Company, 
Inc.  of  its  determination.  The  revocation 


is  effective  thirty  (30)  days  from  the  date 
of  pubhcation  of  this  notice.  Any  person 
aggrieved  by  this  decision  may  appeal  to 
an  appropriate  U.S.  district  coiut  within 
30  days  from  the  date  on  which  this 
notice  is  published  in  the  Federal 
Register,  Sections  325.10(c)(4)  and 
325.11  of  the  Regulations,  15  CFR 
324.10(c)(4)  and  Section  325.11  of  the 
Regidations,  15  CFR  325.10(c)(4)  and 
325.11. 

Dated:  )anuary  13,  2003. 
Jeffrey  Anspacher, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc.  03-1043  Filed  1-15-03;  8:45  am) 
BNJJNGCOOE  3S1(M)R-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Announcement  of  Rookery  Bay 
National  Estuarine  Research  Reserve 
Revised  Management  Plan  Including  a 
Boundary  Expansion 

AGENCY:  Estuarine  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce. 

ACTION:  Notice  of  approval  and 
availability  of  the  final  revised 
management  plan  for  the  Rookery  Bay 
National  Estuarine  Research  Reserve. 

SUMMARY:  Notice  is  hereby  given  that 
the  Estuarine  Reserves  Division,  Office 
of  Ocean  and  Coastal  Resource 
Memagement,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  U.S. 
Department  of  Commerce  has  approved 
the  revised  management  plan,  which 
includes  an  expansion  of  the  boundary 
of  the  reserve,  for  the  Rookery  Bay 
National  Estuarine  Research  Reserve. 

The  Rookery  Bay  Reserve  was 
designated  in  1978  pursuant  to  Section 
315  of  the  Coastal  Zone  Management 
Act  of  1972,  as  amended,  16  U.S.C. 
1461.  The  reserve  has  been  operating 
under  a  management  plan  approved  in 
1995.  Pursuant  to  15  CFR  Section 
921.33(c),  a  state  must  revise  their 
management  plan  every  five  years.  The 
submission  of  this  plan  fulfills  this 
requirement  and  sets  a  course  for 
successful  implementation  of  the  goals 
and  objectives  of  the  reserve. 

The  mission  of  the  Rookery  Bay 
Reserve  is  to  provide  a  basis  for 
informed  coastal  decisions  by 
communities  in  Southwest  Florida 
through  site-based  estuarine  research, 


stewardship  and  education.  The 
management  plan  identifies  four 
priority  resource  issues  that  are 
addressed  through  active  management. 
These  priority  issues  are  (1)  changing 
land  use  in  adjacent  watersheds  that 
impact  freshwater  inflows,  (2)  loss  of 
native  biodiversity  due  to  invasive 
plants  and  animals,  (3)  increased  public 
use  of  reserves  resources,  and  (4)  the 
need  to  monitor  catastrophic  storm 
events,  red  tides  and  global  climate 
change.  Rookery  Bay's  management 
plan  addresses  these  issues  with 
specific  programs  for  resource 
management  and  protection,  research 
and  monitoring,  education  and  training, 
public  access  and  visitor  use,  program 
administration,  and  partnerships  and 
regional  coordination. 

The  plan  identifies  management 
goals,  priority  resource  management 
issues  or  threats  that  these  goals  must 
address,  and  specific  strategies  to 
accomplish  these  goals.  The  plan 
incorporates  a  modification  of  an 
adaptive  management  approach  to 
ecosystems  proposed  by  Morrison  et  al. 
(1998),  which  seeks  a  science-based 
approach  to  environmental 
management. 

The  resource  management  and 
protection  program  addresses  issues 
such  as  land  acquisition,  habitat  and 
hydrological  restoration,  invasive 
species  control  and  eradication,  and 
listed  species  protection.  The  reserve 
manages  important  habitats  and 
performs  activities  such  as  controlled 
bums  to  sustain  native  biodiversity. 

The  research  and  monitoring  program 
includes  studies  on  mangrove  and 
oyster  reef  ecology,  restoration  ecology, 
estuarine  fishes,  nutrient  cycling  and 
the  impacts  of  mosquito  control  aerial 
spraying.  Staff  and  visiting  researchers 
conduct  monitoring  and  research  within 
the  watersheds  and  boundaries  of  the 
reserve  and  use  GIS  to  map  critical 
habitats  and  flow  ways.  The  results  of 
their  work  is  critical  for  use  in  adaptive 
management  of  the  reserve. 

The  education  and  training  program 
at  the  reserve  targets  a  wide  variety  of 
audiences  including  students,  teachers, 
adults,  resource  users  and 
environmental  professionals.  The 
reserve  is  building  a  14,700  square  foot 
environmental  learning  center  to 
conduct  training  programs  on 
environmental  issues  important  to 
Southwest  Florida. 

The  public  access  and  visitor  use 
program  at  Rookery  Bay  includes 
developing  a  network  of  aquatic  and 
terrestrial  trails  and  boardwalks  to 
provide  for  increased  access  to  reserve 
resources.  Visitor  use  policies  are 
designed  to  provide  for  compatible  use 
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and  protection  of  valuable  natural 
resources. 

The  administration  program  ensures 
the  staffing  and  budget  necessary  to 
carry  out  the  goals  ahd  objectives  of  the 
plan;  and,  the  partnerships  and  regional 
coordination  program  defines  the  range 
of  partners  that  the  reserve  works  with 
to  achieve  their  goals.  The  reserve 
serves  as  the  Southwest  Florida  region 
headquarters  for  the  Florida  Department 
of  Environmental  ftotection  Aquatic 
and  Buffer  Preserve  field  offices  in 
Tampa  Bay,  Charlotte  Harbor  and  Estero 
Bay.  Rookery  Bay  also  works  with  a 
plethora  of  organizations  ranging  from 
local  governments,  commimity  groups, 
state  and  federal  agencies,  and 
international  partners  in  China. 

The  boundary  expansion  incorporates 
adjacent  state-owned  coastal  and 
submerged  lands  of  the  Rookery  Bay 
Aquatic  Preserve  and  the  Cape  Romano/ 
Tern  Thousand  Islands  Aquatic  Preserve. 
Incorporating  these  lands  increases  the 
size  of  the  reserve  from  9,400  acres  to 
110,000  acres.  The  expansion  will 
provide  a  contiguous  estuarine 
ecosystem  with  a  broader  diversity  of 
habitats  not  found  within  the  old 
boundary  of  the  reserve.  Habitats  within 
the  new  boundary  of  the  reserve  include 
abundant  seagrass  conununities, 
tropical  hardwood  hammocks,  coastal 
strand  and  barrier  beach  communities, 
c)rpress  slough  and  prairies,  and  live 
bottom  commiuiities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erica  H.  Seiden  at  (301)  563-1172  or 
Laurie  McGilvray  at  (301)  563-1158  of 
NOAA's  Nationd  Ocean  Service, 
Estuarine  Reserves  Division,  1305  East- 
West  Highway,  N/ORM5. 11th  floor. 
Silver  Spring,  MD  20910. 
Dated:  December  23,  2002. 
Jamison  S.  Hawkins, 
Acting  Assistant  Administrator,  Ocean 
Services  and  Ccxistal  Zone  Management, 
National  Oceanic  and  Atmospheric 
Administration. 
(PR  Doc.  03-939  Filed  1-15-03;  8:45  am] 
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Pacific  Rshery  Management  Council; 
Coastal  Pelagic  Species  Management 
Team  Work  Session  Focused  on 
Pacific  Sardine  Allocation. 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


ACTION:  Notice  of  public  meeting. 

— — » ^~ 

summary:  The  Pacific  Fishery 
Management  Council's  (Council)  Coastal 
Pelagic  Species  Management  Team 
(CPSMT)  will  hold  a  public  work 
session. 

DATES:  The  CPSMT  will  meet  Thursday, 
January.  30,  2003,  from  8  a.m.  to  5  p.m. 
and  Friday,  January  31,  2003,  from  8 
a.m.  until  business  for  the  day  is 
completed. 

ADDRESSES:  The  work  session  will  be 
held  in  the  large  conference  room  (D- 
203)  at  NMFS  Southwest  Fisheries 
Science  Center,  8604  La  Jolla  Shores 
Drive.  La  Jolla,  CA  92037;  (858)  546- 
7000. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200.  Portland. 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Waldeck,  Pacific  Fishei7 
Management  Council.  (503)  820-2280. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  CPSMT  meeting  is  to 
develop  and  review  preliminary 
analyses  of  management  alternatives  for 
revising  the  CPS  fishery  management 
plan's  (FMP)  annual  Pacific  sardine 
allocation  frameworic.  Possible 
management  alternatives  include: 

1.  Status  quo  -  33  percent  of  the 
harvest  guideline  allotted  to  the 
northern  subarea  and  66  percent  to  the 
southern  subarea,  with  reallocation  nine 
months  after  the  start  of  the  fishery.  (See 
the  CPS  FMP  for  a  complete  description 
of  the  current  Pacific  sardine  allocation 
framework). 

2.  No  allocation  -  institute  a  coastwide 
harvest  guideline. 

3.  Move  northern  boundary  of 
southern  subarea  from  35°  40'  to  39°  N 
latitude,  change  reallocation  date  from 
October  1  to  September  1  (or  August  1), 
and  provide  for  a  December  1 
reallocation  to  a  coastwide  harvest 
guideline. 

4.  Change  reallocation  date  from 
October  1  to  September  1  (or  August  1). 
and  provide  for  a  December  1 
reallocation  to  a  coastwide  harvest 
guideline. 

Alternatives  3  and  4  include 
allocation  percentage  sub-  alternatives: 

a.  33  percent  to  the  north,  66  percent 
to  the  south. 

b.  50  percent  to  the  north,  50  percent 
to  the  south. 

This  is  a  public  meeting,  and  time  for 
public  comment  will  be  provided  at  the 
discretion  of  the  CPSMT  chair. 
Generally,  a  public  comment  period  will 
be  provided  just  prior  to  the  end  of  each 
day.  Please  note,  this  is  not  a  pubUc 
hearing,  it  is  a  work  session  devoted  to 


completing  preliminary  analyses  for 
Council  consideration  at  the  March 
2003  Council  meeting. 

Although  nonemergency  issues  not 
contained  in  the  CPSMT  meeting 
agenda  may  come  before  the  CPSMT  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  action  during  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
document  and  any  issues  arising  after 
publication  of  this  docvunent  that 
require  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  CPSMT's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodatioiis 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  820-2280  at  least. 
5  days  prior  to  the  meeting  date. 

Dated:  January  13,  2003. 
Ricliard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-1015  Filed  1-15-03;  8:45  am] 
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Commodity  Futures  Trading 
Commission 

In  t»ie  Matter  of  the  New  York 
Mercantile  Exchange,  IrK.  and  the 
Intercontinental  Exchange,  IrK., 
Petitions  for  Treatment  of  Floor 
Brokers  and  Floor  Traders  as  Eligible 
Commercial  Entities  Pursuant  to 
Section  1  a(11  KC)  of  the  Commodity 
Exchange  Act 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Order. 

SUMMARY:  In  response  to  petitions  from 
the  New  York  Mercantile  Exchange,  Inc. 
(NYMEX)  and  the  Intercontinental 
Exchange,  Inc.  (Intercontinental),  the 
Conunodity  Futiues  Trading 
Commission  (Commission  or  CFTC), 
pursuant  to  section  la(ll)(C)  of  the 
Commodity  Exchange  Act  (Act),  is 
issuing  an  order  that  deems,  subject  to 
certain  conditions,  floor  brokers  and 
floor  traders  who  are  registered  with  the 
Commission,  when  acting  in  a 
proprietary  trading  capacity,  to  be 
"eligible  commercial  entities  "  as  that 
term  is  defined  in  section  la(ll)  of  the 
Act.  Accordingly,  subject  to  certain 
conditions  as  set  forth  in  the 
Commission's  order,  registered  floor 
brokers  and  floor  traders,  when  acting 
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for  their  own  accounts,  are  permitted  to 
enter  into  transactions  in  exempt 
commodities  on  exempt  commercial 
markets  pursuant  to  section  2(h)(3)  of 
the  Act.  In  order  to  participate,  the  floor 
broker  or  floor  trader  must  either  be  an 
eligible  contract  participant  as  that  term 
is  defined  in  section  la(12)  of  the  Act 
or  have  its  trades  on  the  exempt 
commercial  market  guaranteed  by  a 
clearing  member  that  is  both  a  member 
of  a  CFTC-registered  derivatives  clearing 
organization  and  is  an  eligible  contract 
participant. 

DATES:  This  order  is  effective  January 
16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  C.  Andresen,  Special  Counsel, 
Division  of  Market  Oversight, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Center, 
1155  21st  Street,  NW.,  Washington,  DC 
20581.  Telephone:  202-418-5492.  E- 
mail:  dandresen@cftc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Background 

Section  la(ll)  of  the  Act,  as  amended 
by  the  Commodity  Futures 
Modernization  Act  of  2000  (CFMA), 
Pub.  L.  No.  106-554,  which  was  signed 
into  law  on  December  21,  2000,  defines 
the  term  "eligible  commercial  entity" 
(ECE)  by  listing  those  eligible  contract 
participants  (ECP)  ^  that  are  qualified  to 
be  ECEs.2  Under  section  2(h)(3)  of  the 


'  Section  la(12)  defines  the  term  ECP  by  listing 
those  entities  and  individuals  considered  to  be 
ECPs.  included  generally  as  ECPs  are  financial 
institutions;  insurance  companies  and  investment 
companies  subject  to  regulation;  commodity  pools 
and  employee  benefit  plans  subject  to  regulation 
and  asset  requirements;  other  entities  subject  to 
asset  requirements  or  whose  obligations  are 
guaranteed  by  an  ECP  that  meets  a  net  worth 
requirement:  governmental  entities;  brokers, 
dealers,  and  futures  commission  merchants  (FCM) 
subject  to  regulation  and  organized  as  other  than 
natural  persons  or  proprietorships:  brokers,  dealers, 
and  FCMs  subject  to  regulation  and  organized  as 
natural  persons  or  proprietorships  subject  to  total 
asset  requirements  or  whose  obligations  are 
guaranteed  by  an  ECP  that  meets  a  net  worth 
requirement;  floor  brokers  or  floor  traders  subject  to 
regulation  in  connection  with  transactions  that  lake 
place  on  or  through  the  facilities  of  a  registered 
entity  or  an  exempt  board  of  trade;  individuals 
subject  to  total  asset  requirements;  an  investment 
adviser  or  commodity  trading  advisor  acting  as  an 
investment  manager  or  fiduciary  for  another  ECP, 
and  any  other  person  that  the  Commission  deems 
eligible  in  light  of  the  financial  or  other 
qualifications  of  the  person. 

2  Section  la(ll)  defines  the  term  ECE  by  listing 
those  entities  and  individuals  considered  to  be 
ECEs.  Generally,  an  ECE  is  an  ECP  that  (1)  in 
connection  with  its  business,  demonstrates  the 
ability  to  make  or  take  delivery  of  the  underlying 
commodity;  incurs  risk,  in  addition  to  price  risk 
related  to  the  commodity;  or  is  a  dealer  that 
regularly  provides  risk  management  or  hedging 
services  to,  or  engages  in  market-making  activities 
with,  the  foregoing  entities  with  respect  to  the 
commodity  or  derivatives  transactions  in  the 
commodity;  or  (2)  is  other  than  a  natural  person  or 


Act,  transactions  between  ECEs  in  an 
"exempt  commodity'*  on  an  exempt 
commercial  market  (ECM)  that  meet  the 
requirements  of  2(h){3)-(5)  are  exempt 
from  all  but  certain  limited 
requirements  of  the  Act."*  Floor  brokers 
and  floor  traders,  even  if  determined  to 
fall  within  the  definition  of  ECP,  do  hot 
fall  within  the  definition  of  ECE  and, 
thus,  cannot  enter  into  transactions  on 
ECMs.  The  Act,  however,  gives  the 
Commission  discretion  to  expand  the 
ECE  category.  Specifically,  section 
la(ll)(C)  provides  that  the  list  of 
entities  defined  as  ECEs  shall  include 
"such  other  persons  as  the  Commission 
shall  determine  appropriate  and  shall 
designate  by  rule,  regulation,  or  order." 
A  determination  under  this  provision 
that  registered  floor  brokers  and  floor 
traders  are  considered  to  be  ECEs  would 
permit  these  entities  to  enter  into 
transactions  in  exempt  commodities  on 
ECMs  ptirsuant  to  section  2(h)(3)  of  the 
Act. 

II.  The  Petitions 

A.  NYMEX 

By  letter  dated  May  23,  2002,  NYMEX 
submitted  a  petition  for  a  Commission 
interpretation  pursuant  to  section 
la(ll)(C)  of  the  Act."*  Specifically, 


governmental  entity  and  regularly  enters  into 
transactions  with  respect  to  the  commodity  or 
derivatives  transactions  in  the  commodity,  subject 
to  certain  qualification  or  total  asset  requirements; 
or  (3)  such  other  persons  as  the  Commission  shall 
determine  appropriate. 

■^Section  la(14)  of  the  Act  defines  the  term 
"exempt  commodity"  to  mean  a  commodity  that  is 
not  an  excluded  commodity  or  an  agricultural 
commodity.  Section  la(13)  defines  the  term 
"excluded  commodity"  to  mean,  among  other 
things,  an  interest  rale,  exchange  rate,  currency, 
credit  risk  or  measure,  debt  instrument,  measure  of 
inflation,  or  other  macroeconomic  index  or 
measure.  Although  the  term  "agricultural 
commodity"  is  not  defined  in  the  Act,  section  1a(4) 
enumerates  a  non-exclusive  list  of  several 
agricultural-based  commodities  and  products.  The 
broadest  types  of  commodities  that  fall  into  the 
exempt  category  are  energy  and  metals  products. 

*  Under  section  2(h)(3),  ECMs  are  markets  that 
meet  the  requirements  of  sections  2(h)(3)-(5)  by 
notifying  the  Commission  of  their  intention  to 
operate  a  trading  facility  in  reliance  on  the 
exemption  and  by  limiting  themselves  to 
transactions:  (1)  In  exempt  commodities.  (2)  entered 
into  on  a  principal-to-principal  basis  by  ECEs.  and 
(3)  executed  or  traded  on  an  electronic  trading 
facility.  An  ECM  is  not  a  registered  entity,  but  is 
required  to  notify  the  Commission  of  its  intention 
to  operate  an  electronic  trading  facility  in  reliance 
on  the  exemption  set  forth  in  section  2(h)(3).  The 
notification  of  operation  as  an  ECM  must  include 
several  certifications  and.  pursuant  to  Commission 
regulation  36.3(c)(3).  a  representation  that  it  will 
require  each  participant  to  comply  with  all 
applicable  law  and  that  it  has  a  reasonable  basis  for 
believing  that  authorized  participants  are  ECEs. 
Section  2(h)(4)  reserves,  with  respect  to  transactions 
eligible  for  the  2(h)(3)  exemption,  certain  provisions 
of  the  Act.  including  certain  anti-fraud  and'anti- 
manipulation  provisions. 

^In  its  petition,  NYMEX  also  requested  that  the 
Commission  make  a  determination  pursuant  to 


NYMEX,  acting  on  behalf  of  its  floor 
brokers,  floor  traders  and  clearing  firms, 
requested  that  the  Commission  make  a 
determination  pursuant  to  Section 
la(ll){C)  of  the  Act  fliat  floor  brokers 
and  floor  traders,  when  acting  in  a 
proprietary  capacity,  may  enter  into 
certain  specified  transactions  in  exempt 
commodities  on  ECMs  if  such 
Commission  registrants  have  obtained  a 
financial  guarantee  for  such  transactions 
from  an  Exchange  clearing  member  that 
is  registered  with  the  Commission  as  an 
FCM.  NYMEX  suggested  that  the 
permissible  transactions  be  limited  to 
trading  in  a  commodity  that  either  (1)  is 
listed  only  for  clearing  on  NYMEX,**  or 
(2)  is  listed  for  trading  and  clearing  on 
NYMEX  and  where  NYMEX  rules 
provide  for  the  exchange  of  futiues  for 
swaps  (EFS)  in  that  contract.^  NYMEX 
further  proposed  that  permissible 
trading  be  limited  to  transactions  that 
would  subsequently  be  cleared  at 
NYMEX  and  represented  that  NYMEX 
would  have  appropriate  compliance 
systems  in  place  to  monitor  such 
trading.^ 


section  la(12)(C)  of  the  Act  that  floor  brokers  and 
floor  traders,  when  acting  in  a  proprietary  capacity, 
be  considered  to  be  ECPs  when  they  enter  into 
certain  specified  transactions.  Such  a  determination 
would  permit  NYMEX  floor  brokers  and  floor 
traders  to  enter  into  over-the-counter  (OTC) 
transactions  in  exempt  commodities  pursuant  to 
section  2(h)(1)  of  the  Act. 

«By  letter  dated  May  24.  2002.  NYMEX  filed  rule 
changes  that  would  implement  an  initiative  to 
provide  clearing  services  for  specified  energy 
contracts  executed  in  the  OTC  markets.  NYMEX 
certified  that  the  rules  comply  with  the  Act  and  the 
Commission's  regulations.  Under  the  provision. 
NYMEX  initially  listed  25  contracts  that  are  entered 
into  OTC  and  accepted  for  clearing  by  NYMEX.  but 
are  not  listed  for  trading  on  NYMEX.  In" connection 
with  the  NI^EX  initiative,  on  May  30.  2002.  the 
Commission  issued  an  order  pursuant  to  section  4d 
of  the  Act.  The  order  provides  that,  subject  to 
certain  terms  and  conditions,  the  NYMEX  Clearing 
House  and  FCMs  clearing  through  the  NYMEX 
Clearing  House  may  commingle  customer  funds 
used  to  margin,  secure,  or  guarantee  transactions  in 
futures  contracts  executed  in  the  OTC  markets  and 
cleared  by  the  NYMEX  Clearing  House  with  other 
funds  held  in  segregated  accounts  maintained  in 
accordance  with  section  4d  of  the  Act  and  the 
Commission  regulations  thereunder. 

'Commodities  listed  for  trading  and  clearing  on 
NYMEX  where  NYMEX  rules  provide  for  EFSs 
would  include,  for  example,  an  OTC  natural  gas 
swap  to  be  exchanged  for  a  futures  position  in  the 
Exchange's  Natural  Gas  futures  contract.  EFS 
transactions  are  permitted  at  NYMEX  pursuant  to 
NYMEX  rule  6.21  A.  Exchange  of  Futures  for.  or  in 
Connection  with.  Swap  Transactions.  The  swap 
component  of  the  transaction  must  involve  the 
commodity  underlying  a  related  NYMEX  futures 
contract,  or  a  derivative,  by-product,  or  related 
product  of  such  a  commodity.  In  furtherance  of  its 
effort  to  permit  OTC  clearing  at  the  Exchange. 
NYMEX  amended  the  rule  to  include  as  eligible 
EFS  transactions  "any  contract  executed  off  the 
Exchange  that  the  Exchange  has  designated  as 
eligible  for  clearing  at  the  Exchange." 

"  NYMEX  also  suggested  a  further  limitation  on 
floor  members'  permissible  transactions  by  not 
permitting,  initially,  any  transactions  in  electricity 
commodities. 
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In  support  of  its  request  for  a 
determination  that  floor  members  be 
able  to  trade  as  ECEs  on  ECMs,  NYMEX 
stated,  among  other  things,  that  floor 
brokers  and  floor  traders,  if  determined 
to  be  ECPs,  would  meet  the  ECE 
definition  requirements  of  section 
la(ll)(A)  of  the  Act  in  that  the  floor 
brokers  and  floor  traders  provide  risk 
management  and  market-making 
activities  in  energy  and  metals 
derivatives  products.  NYMEX  further 
stated  that  allowing  floor  brokers  and 
floor  traders  with  an  FCM  guarantee  to 
execute  transactions  as  ECEs  on  ECMs 
would  simply  be  an  extension  of  the 
services  and  expertise  that  such  entities 
currently  provide  to  users  of  NYMEX's 
markets. 

B.  Intercontinental 

By  letter  dated  June  3,  2002, 
Intercontinental  ^  requested  that  the 
Commission  issue  an  order  pursuant  to 
section  la(ll)  of  the  Act  that  would 
expand  the  ECE  category  to  include 
CFTC-registered  floor  brokers  and  floor 
traders,  thus  permitting  them  to  trade  on, 
ECMs.i"  Intercontinental  proposed  that 
the  floor  broker  or  floor  trader  must  be 
a  member  of  a  designated  contract 
market  (DCM)  or  otherwise  have  trading 
privileges  on  a  DCM.  The  floor  broker  or 
floor  trader  must  have  as  a  part  of  its 
business  the  business  of  acting  as  a  floor 
broker  or  floor  trader,  but  need  not  have 
any  connection  or  experience  in  the 
underlying  products  traded  on  the  ECM. 
Finally,  the  floor  broker  or  floor  trader 
must  be  an  ECP  or,  if  the  floor  broker 
or  floor  trader  is  not  an  ECP,  its  trades 
on  the  ECM  must  be  guaranteed  by  a 
clearing  member  of  a  U.S.-registered 
clearing  organization. 

Intercontinental  stated  that  including 
floor  brokers  and  floor  traders  as  ECEs 
would  be  consistent  with  the  CFMA  and 
would  recognize  their  value  as  both 
liquidity  providers,  and  dealers  and 
market  makers.  Intercontinental  noted 
that  the  Commission  has  previously 
included  floor  brokers  and  floor  traders 


in  the  definition  of  ECE  as  it  relates  to 
trading  on  a  Derivatives  Transaction 
Execution  Facility  (DTEF),'i  and 
contended  that  there  is  no  meaningful 
distinction  between  allowing  floor 
brokers  and  floor  traders  to  trade  as 
ECEs  on  a  DTEF  and  aUowing  them  to 
trade  as  ECEs  on  an  ECM.^^ 

C.  Comments 

The  NYMEX  and  Intercontinental 
petitions  were  published  in  the  Federal 
Register  for  a  15-day  public  comment 
period  on  June  19,  2002."  In  addition, 
the  Federal  Register  release  included  a 
series  of  questions  posed  by  the 
Commission  regarding  the  petitions. 
The  Commission  received  comments 
from  NYMEX  and  from 
Intercontinental. '•»  In  its  comment  letter 
of  July  17.  2002,  NYMEX  generally 
reaffirmed  its  strong  interest  in  the 
determination  requested  in  the  petition 
and  its  strong  belief  that  such  a 
determination  would  h^ve  niunerous 
pro-competitive  results.  NYMEX  also 
commented  that  Intercontinental 's 
petition  contained  fewer  conditions 
than  NYMEX's  petition  for  the 
recognition  of  registered  floor  brokers 
and  floor  traders  as  ECEs  for  trading  on 
ECMs.  Thus,  NYMEX  requested  that  if 
the  Commission  made  a  determination 
along  the  lines  proposed  in  the 
Intercontinental  petition  for  registered 


« Intercontinental  operates  an  OTC  commodities 
trading  platform  for  energy  and  metals  and  is  itself 
ao  ECM.  Intercontinental  submitted  its  notice  of 
operation  as  an  ECM  to  the  Commission  on 
December  27.  2001.  Intercontinental  also  owns  the 
International  Petroleum  Exchange  (IPE),  a  U.K. 
FSA-regulated  futures  exchange  for  the  trading  of 
energy  futures  products. 

'"In  its  petition,  Intercontinental  also  requested 
that  the  Commission  expand  the  ECE  category  to 
include  U.K.  local  member  floor  traders  who  are 
authorized  by  the  U.K.  Financial  Services 
Authority.  On  November  1,  2001,  Intercontinental 
advised  Commission  staff  that  it  has  decided  not  to 
seek  relief  at  this  time  on  behalf  of  non-U. S.  floor 
brokers  or  floor  traders.  Accordingly,  the 
Commission  is  not,  at  this  time,  making  any 
determination  witlfrespect  to  non-U.S.  floor 
brokers  and  floor  traders. 


"  Specifically,  Commission  regulation  37.1(b) 
states  that,  for  the  purpose  of  DTEF  trading,  "the 
term  'eligible  commercial  entity"  means,  and  shall 
include,  in  addition  to  a  party  or  entity  so  defined 
in  section  la(ll)  of  the  Act,  a  registered  floor  trader 
or  floor  broker  trading  for  its  own  account,  whose 
trading  obligations  are  guaranteed  by  a  registered 
futures  commission  merchant." 

12  DTEFs  are  registered  with  the  Commission  and 
generally  must  meet  various  standards  of  operation 
set  forth  in  section  5a  of  the  Act  and  part  37  of  the 
Commission's  regulations  and  are  subject  to  the 
Commission's  regulatory  oversight  By  comporison, 
ECMs  are  exempt  from  Commission  regulatory 
oversight.  While  ECMs  must  submit  to  the 
Commission  a  notice  of  operation  that  satisfies  the 
filing  requirements  of  section  2(h)(5]  of  the  Act  and 
Commission  regulation  36.3,  ECMs  are  not 
"registered  with,  or  designated,  recognized, 
licensed  or  approved  by  theCommission."  See 
section  2(h)(5)  of  the  Act. 

"67  FR  41698  ()une  19,  2002).  In  that  same 
Federal  Register  release,  the  Commission  also 
requested  comments  with  respect  to  NYMEX's 
request  that  the  Commission  make  a  determination 
pursuant  to" section  la(12)(C)  of  the  Act  that 
NYMEX  floor  brokers  and  floor  traders,  when  acting 
in  a  proprietaiy  capacity,  may  also  be  considered 
to  be  ECPs  when  they  enter  into  certain  specified 
transactions.  Such  a  determination  would  permit 
NYMEX  floor  brokers  and  floor  traders  to  enter  into 
over-the-counter  (OTC)  transactions  in  exempt 
commodities  pursuant  to  section  2(h)(1)  of  the  Act. 

'<  The  Commission  also  received  a  comment 
letter,  dated  September  27,  2002,  from  the 
Managing  Member  of  Hudson  Capital  Group,  L.L.C.. 
an  options  trading  group.  The  commenter  strongly 
supported  the  petition  to  allow  NYMEX  members 
to  trade  over-the-counter  energy  products,  but  did 
not  address  particular  Commission  questions. 


floor  brokers  and  floor  traders  generally, 
NYMEX  floor  brokers  and  floor  traders 
be  permitted  to  trade  on  ECMs 
consistent  with  the  scope  of  that 
determination. 

In  its  comment  letter  of  July  3,  2002. 
Intercontinental  generally  noted  that 
imder  the  Act,  ECEs  include:  Certain 
types  of  ECPs  who,  in  connection  with 
their  businesses,  make  or  take  delivery 
of  the  underlying  commodity  or  provide 
hedging  and  risk  management  services 
in  the  commodity;  ECPs  other  than 
natural  persons  or  state  or  local 
governments  that  regularly  enter  into 
transactions  in  commodity  derivatives; 
and  certain  types  of  investment  funds. 
Intercontinental  stated  that  the 
Commission,  imder  section  la(ll)(C), 
has  the  authority  to  include  within  the 
ECE  definition  floor  brokers  and  floor 
traders  and,  as  previously  noted,  has 
already  issued  a  rule  piursuant  to  this 
authority  with  respect  to  DTEFs. 
Intercontinental  suggested  that  any 
relief  mandated  by  the  Commission  in 
response  to  the  petition  be  broadly 
based  and  applicable  to  any  floor 
brokers  or  floor  traders  that  wish  to  be 
considered  to  be  ECEs  for  purposes  of 
trading  on  an  ECM. 

Intercontinental  also  responded  to  a 
series  of  questions  posed  by  the 
Commission.  The  questions  and 
responses  are  summarized  below: 

1.  The  Commission  understands  that 
at  some  ECMs  traders  have  the 
capability  of  specifying  the  entities  that 
are  acceptable  counterparties.  In  light  of 
this  capability,  would  it  be  reasonable 
and  prudent  to  maintain  a  restriction  on 
eligible  counterparties,  i.e.,  limit  trading 
by  floor  brokers  and  floor  traders  acting 
as  ECEs  such  that  the  counterparties  to 
their  trades  must  not  be  floor  brokers  or 
floor  traders,  at  least  with  respect  to 
ECMs  that  provide  for  such  a 
coimterparty  pre-approval  mechanism. 

Intercontinental  responded  that  the 
Commission  should  not  impose 
restrictions  on  eligible  counterparties 
for  ECMs,  other  than  requiring  that  they 
qualify  as  ECEs.  Intercontinental  stated 
that  it  provides  credit  and  risk 
management  support  capabilities, 
designed  to  provide  market  participants 
with  maximum  flexibility  and  control 
over  their  trades,  as  a  service  to  its 
participants  at  no  additional  cost.  ECEs 
can  pre-approve  trading  counterparties 
and  establish  credit  limits  for  trading 
with  each  counterparty.  Use  of  this 
credit  management  system  is  voluntary, 
and  Intercontinental  is  not  required,  by. 
contract  or  applicable  law  or  regulation, 
to  maintain  these  capabilities. 
Intercontinental  noted  that  because 
participation  on  its  trading  platform  is 
limited  to  ECEs,  all  participants  are 
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sufficiently  sophisticated  to  make  their 
own  credit  determinations  with  respect 
t,o  other  participants.  In  addition, 
requiring  maintenance  of  a  function  that 
ECM  and  market  participants  might 
later  decide  is  unnecessary  would  limit 
the  flexibility  of  ECMs  and  is 
unwarranted.  Intercontinental  also 
noted  that  the  Commission  currently 
does  not  impose  any  counterparty 
restrictions  on  trades  executed  on  its 
trading  platform.  Finally, 
Intercontinental  noted  liiat  its  proposal 
requires  that  floor  brokers  and  floor 
traders  must  qualify  as  ECPs  or  have 
their  trades  be  guaranteed  by  a  clearing 
member  of  a  registered  clearing 
organization  that  is  itself  an  ECP,  and 
that  the  satisfaction  of  these 
requirements  reduces  any  concern  by 
potential  counterparties  with  respect  to 
the  credit  or  collection  risk  posed  by  the 
execution  of  trades  with  floor  brokers 
and  floor  traders. '^ 

2.  The  Commission  requested 
comments  regarding  whether  the 
transactions  that  could  be  entered  into 
by  floor  brokers  and  floor  traders  as 
ECEs  on  ECMs  should  be  limited  to  any 
of  the  following:  (a)  Specifically 
identified  contracts;  (b)  transactions  that 
would  be  cleared;  (c)  commodities  in 
which  the  floor  broker  or  floor  trader 
had  trading  expertise;  (d)  transactions 
for  which  the  floor  broker  or  floor  trader 
was  guaranteed  by  an  Exchange  clearing 
member;  or  (e)  in  some  other  way. 

With  respect  to  a  limitation  to 
specifically  identified  contracts, 
Intercontinental  stated  that  floor  brokers 
and  floor  traders  should  be  permitted  to 
execute  transactions  in  all  exempt 
commodities  pursuant  to  section  2(h)(3) 
of  the  Act.  Intercontinental  noted  that 
the  Act,  as  amended  by  the  CFMA, 
generally  defines  three  categories  of 
ECE:  (a)  Conunercials  who  deal  in  the 
underlying  physical  commodity;  (b) 
dealers  and  market  makers;  and  (c) 
collective  investment  vehicles  that 
generally  are  liquidity  providers. 
Intercontinental  contended  that  the 
second  and  third  categories  of  ECE 
recognize  that  traders  with  no  direct 
connection  to  the  underlying  physical 
market  are  eligible  and  valuable 
contributors  to  the  efficiency  of 
commercial  markets."^  Accordingly, 


■'■The  requirement  that  the  clearing  member 
guaranteeing  the  trades  must  itself  be  an  ECP  was 
not  included  as  a  criterion  in  the  original  petition 
but  was  added  in  Intercontinental's  comment  letter 
dated  July  3.  2002. 

"■The  Commission  notes  that,  while  it  is  not 
agreeing  or  disagreeing  with  this  assertion  at  this 
time,  the  two  general  categories  of  ECE  identified 
by  Intercontinental  require,  by  statute,  a  strong 
connection  to  either  derivatives  transactions  in  the 
particular  commodity  or  the  underlying  physical 
market.  Under  paragraph  la(ll)(A).  the  ECP  that 


Intercontinental  further  contended  that 
including  floor  brokers  and  floor  traders 
as  ECEs  would  be  consistent  with  the 
CFMA  and  would  recognize  the  value  of 
floor  brokers  and  floor  traders  as  both 
liquidity  providers,  and  dealers  and 
market  makers.  Intercontinental  noted 
that  floor  brokers  and  floor  traders 
understand  trading  markets,  are 
sophisticated  and  capable  as  traders  to 
the  same  extent  as  commercials,  and 
would  be  valuable  participants  trading 
in  all  exempt  commodities  on 
Intercontinental's  trading  platform. 

With  respect  to  requiring  that 
transactions  be  cleared.  Intercontinental 
stated  that  floor  broker  and  floor  trader 
transactions  on  ECMs  should  not  be 
required  to  be  cleared  in  order  for  these 
entities  to  be  included  in  the  ECE 
definition.  The  reduction  in  credit  risk 
that  dealing  provides  would  not  be 
necessary  in  light  of  Intercontinental's 
proposed  requirement  that  the  floor 
broker  or  floor  trader  must  be  an  ECP  or 
that  its  trades  must  be  guaranteed  by  a 
clearing  member  of  a  registered  clearing 
organization  that  is  itself  an  ECP.^^ 

As  to  limiting  floor  brokers  and  floor 
traders  to  trading  only  those 
commodities  in  which  they  have  trading 
expertise.  Intercontinental  argued  that 
floor  brokers  and  floor  traders  are 
desirable  because  of  their  expertise  in 
trading,  not  their  specific  commodity 
expertise,  and  should  not  be  limited  to 
trading  in  particular  commodities  in 
which  they  have  trading  expertise. 
Intercontinental  pointed  out  that  its 
proposal  would  require  floor  brokers 
and  floor  traders  to  be  registered  and 
have  as  a  part  of  their  business  the 
business  of  acting  as  a  floor  broker  or 
floor  trader  on  the  DCM's  open  outcry 
market  or  performing  an  equivalent 
function  on  the  DCM's  electronic 
mcirket '«  and  that,  accordingly,  floor 


can  qualify  as  an  ECE  based  upon  dealing  or 
engaging  in  market-making  activities  must  be  an 
entity  (floor  brokers,  floor  traders  and  individuals 
are  ineligible)  that,  in  connection  with  its  business, 
regularly  provides  risk  management  or  hedging 
services  or  engages  in  market-making  activities  with 
other  ECEs  involving  transactions  to  purchase  or 
sell  the  commodity  or  derivative  agreements, 
contracts,  or  transactions  in  the  commodity.  Under 
paragraph  la(ll)(B),  the  ECP  that  can  qualify  as  an 
ECE  based  upon  its  status  as  a  collective  investment 
vehicle  cannot  be  a  natural  person  and  regularly 
enters  into  transactions  to  purchase  or  sell  the 
commodity  or  derivative  agreements,  contracts,  or 
transactions  in  the  commodity. 

•''  As  previously  noted,  the  requirement  that  the 
clearing  member  guaranteeing  the  trades  must  itself 
be  an  ECP  was  added  in  Intercontinental's 
comment. 

'^The  provision  concerning  performing  an 
equivalent  function  on  the  electronic  market  was 
not  included  as  a  criterion  in  the  original  petition, 
but  was  added  in  Intercontinental's  November  1, 
2002,  submission.  Intercontinental  represents  that 
the  intent  is  to  include  those  floor  brokers  and  floor 


brokers  and  floor  traders  that  satisfied 
these  requirements  would  have 
sufficient  qualifications  and  experience 
to  trade  in  any  commodity  product  on 
an  ECM.  Intercontinental  contended 
that  allowing  floor  brokers  and  floor 
traders  to  participate  would  expand  the 
pool  of  potential  counterparties  for 
market  participants,  increase 
competition  and  efficiency,  enhance 
price  discovery  and  reduce  liquidity 
risk. 

With  respect  to  a  limitation  to 
transactions  for  which  the  floor  broker 
or  floor  trader  was  guaranteed  by  an 
Exchange  clearing  member,  the 
Intercontinental  proposal  would  require 
that  the  floor  broker  or  floor  trader  must 
be  an  ECP  or  that  its  trades  must  be 
guaranteed  by  a  clearing  member  of  a 
registered  clearing  organization  that  is 
itself  an  ECP.  Intercontinental  stated 
that  when  a  floor  broker  or  floor  trader 
qualifies  as  an  ECP,  that  floor  broker  or 
floor  trader  has  been  deemed  by  the  Act 
to  be  sufficiently  responsible  to  execute 
trades  and  there  is  no  need  to  require 
further  mitigation  of  credit  risk  by 
having  a  clearing  member  guarantee  the 
floor  broker's  or  floor  trader's  payment 
obligations.  Alternatively,  when  a  floor 
broker  or  floor  trader  does  not  qualify  as 
an  ECP,  it  is  appropriate  to  require  that 
a  clearing  member  of  a  registered 
clearing  organization  that  is  itself  an 
ECP  guarantee  the  trades  in  order  to 
mitigate  the  credit  and  collection  risk 
created  by  executing  trades  with  a  floor 
broker  or  floor  trader. 

3.  The  Commission  requested 
conunent  on  the  assertion  that  there 
would  be  no  meaningful  distinction 
between  allowing  floor  brokers  and  floor 
traders  to  trade  as  ECEs  on  a  DTEF,  as 
the  Commission  has  already  permitted, 
as  compared  to  trading  as  ECEs  on  an 
ECM,  and  particularly  on  whether  there 
should  be  any  distinction  in  the 
treatment  of  floor  brokers  and  floor 
traders  as  ECEs  based  upon  the  different 
regulatory  regimes  applicable  to  DTEFs 
and  ECMs. 

Intercontinental  commented  that  the 
primary  regulatory  difference  between 
ECMs  and  DTEFs  is  that  DTEFs  must 
comply  with  certain  core  principles, 
including  monitoring  trading  and 
enforcing  compliance  with  rules; 
making  certain  trade  data  publicly 
available  if  the  Commission  determines 
that  the  contract  performs  a  price 
discovery  function;  recordkeeping; 
applying  fitness  requirements  for  board 
members,  market  participants  and 


traders  who.  as  part  of  their  business,  provide 
liquidity  to  the  markets  as  dealers  and  market 
makers,  either  on  the  exchange's«pen  outcry 
market  or  on  the  exchange's  electronic  market. 
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others;  and  addressing  potential 
conflicts  of  interest.  The  regulatory 
concerns  addressed  by  these  core 
principles  primarily  relate  to  the 
protection  of  the  integrity  of  DTEF 
markets  rather  than  particular 
participants  with'n  those  markets. 

Intercontinental  stated  that  the 
current  ECM  regulatory  framework 
similarly  provides  the  Commission  with 
sufficient  authority  to  protect  the 
integrity  of  the  market.'" 
hitercontinentad  pointed  out  that  the 
Commission  has  real-time  access  to 
Intercontinental's  trading  screens  and 
can  observe  and  evaluate  prices  and 
trading  activity  on  a  real-time  basis.  In 
the  event  that  the  Commission  detected 
possible  problems  in  the  market,  such  as 
manipulation  or  attempted 
manipulation,  it  has  the  authority  to 
take  action  against  the  appropriate 
market  participants.  Intercontinental 
further  noted  that  the  Commission  also 
retains  anti-fraud  authority  with  respect 
to  transactions  on  ECMs. 

Intercontinental  noted  that  since 
trading  on  its  trading  platform  is 
entirely  electronic,  there  are  no  trading 
rules  to  be  enforced  because  buy  and 
sell  orders  are  electronically  matched  by 
the  platform.  Intercontinental 
represented  that  it  applies  rigorous 
standards  to  the  selection  of  directors 
and  all  of  its  board  members  have 
significant  experience  in  the  commodity 
trading  industry  and  many  are 
executives  of  major  corporations  in  the 
industry.  Intercontinental  concluded 
that  the  participation  of  floor  brokers 
and  floor  traders  would  not  require  any 
additional  regulation  beyond  that  which 
already  applies  to  ECMs  imder  Sections 
2(h){3H5)  and  that  this  approach  is 
consistent  with  the  CFMA  which  was 
designed,  in  part,  to  provide  a  more 
flexible  and  less  burdensome  regulatory 
framework  for  futines  and  derivatives 
markets.20 

in.  Conclusion 

After  consideration  of  the  NYMEX 
and  Intercontinental  petitions  and 
review  of  the  comments,  the 
Commission  has  determined,  consistent 
with  the  Intercontinental  petition,  that  it 
is  appropriate  to  issue  an  order, 
pursuant  to  section  la(ll)(C)  of  the  Act, 
that  includes  CFTC-registered  floor 
brokers  and  floor  traders,  subject  to 


certain  conditions,  within  the  definition 
of  ECEs  who  can  trade  on  ECMs.^' 
Although  the  Commission  is  neither 
agreeing  nor  disagreeing  with 
Intercontinental's  contention  that  two  of 
the  three  general  categories  of  ECE 
defined  under  the  CFMA  recognize  that 
traders  with  no  direct  connection  to  the 
imderlying  commodity  are  eligible  and 
valuable  contributors  to  the  efficiency  of 
commercial  markets,^^  the  Commission 
does  believe  that  its  action  is  consistent 
with  the  purposes  of  the  CFMA  and  that 
it  will  provide  floor  brokers  and  floor 
traders  access  to  a  wider  range  of 
products  and  expand  the  pool  of 
potential  counterparties  for  ECM 
participants.  The  Commission  also 
believes  that  its  action  potentially  could 
increase  competition  and  efficiency  and 
reduce  liquidity  risk  on  ECMs.  As  noted 
above,  the  Commission  has  previously 
determined,  for  purposes  of  trading  on 
a  DTEF,  to  include  within  the  ECE 
definition  registered  floor  brokers  and 
floor  traders  trading  for  their  own 
accounts,  whose  trading  obligations  are 
guaranteed  by  a  registered  FCM.^^ 

In  order  to  qualify  as  an  ECE  under 
the  Commission's  order,  a  CFTC- 
registered  floor  broker  or  floor  trader 
must  be  a  member  of  a  DCM  or 
otherwise  have  trading  privileges  on  a 
DCM.  The  floor  broker  or  floor  trader 
must  have  as  a  part  of  its  business  the 
business  of  acting  as  a  floor  broker  or 
floor  trader,  either  on  a  DCM's  open 
outcry  market  or  performing  an 
equivalent  function  on  the  DCM's 
electronic  market,  but  need  not  have 
any  connection  to  or  experience  in  the 
underlying  physical  commodity.  The 
Commission  believes  that  the  trading 
expertise  that  floor  brokers  and  floor 
traders  would  bring  to  the  ECM  would 
be  applicable  to  trading  in  any 
commodity  product  being  traded.  A 
floor  broker's  or  floor  trader's  ability  to, 
among  other  things,  interpret  market 
momentiun  and  facilitate  the  adjustment 
of  the  market  price  to  new  information, 
is  more  a  function  of  trading  expertise 
than  of  experience  in  the  underlying 
physical  commodity. 


'"Pursuant  to  paragraph  2lh)(5)(F)  of  the  Act,  an 
ECM  shall  not  represent  to  any  person  that  the 
facility  is  registered  with,  or  designated,  recognized, 
licensed  or  approved  by  the  Commission. 

2"  The  Commission  posed  an  additional  question 
oonceming  ECE  treatment  for  non-U. S.  registrants. 
That  question  and  response  are  not  discussed  here 
because,  as  previously  noted.  Intercontinental  has 
decided  not  to  seek  relief  at  this  time  on  behalf  of 
non-U. S.  floor  brokers  or  floor  traders.  See  note  10. 


2'  The  Commission  notes  that  the  Intercontinental 
petition  is  broader  is  scope  than  the  NYMEX 
petition  in  that  Intercontinental  requested  that, 
subject  to  the  condition  discussed  above,  all  CFTC- 
registered  floor  brokers  and  floor  traders  be 
included  in  the  definition  of  ECE.  As  previously 
stated,  NYMEX  requested  that  if  the  Commission 
made  a  determination  along  the  lines  proposed  in 
the  Intercontinental  petition,  NYMEX  floor  brokers 
and  floor  traders  be  permitted  to  trade  on  ECMs 
consistent  vyith  the  scope  of  that  determination. 
Accordingly,  a  single  order  addressing 
Intercontinental's  petition  eliminates  the  need  for 
an  order  separately  addressing  the  NYMEX  petition. 

2Z  See  note  16. 

23  Commission  regulation  37.1(b). 


The  floor  broker  or  floor  trader  must 
either  be  an  ECP  or  have  its  trades  on 
the  ECM  guaranteed  by  a  clearing 
member  ^at  is  both  a  member  of  a 
CFTC-registered  derivatives  clearing 
organization  and  an  ECP.  The 
Commission  believes  that  the 
requirement  that  either  the  floor  broker 
or  floor  trader  or  the  guarantor  of  the 
trades  must  be  an  ECP  provides 
sufficient  financial  backing  for  the  floor 
broker  or  floor  trader  and  mitigates  any 
credit  and  collection  risk  that  might 
otherwise  arise  in  executing  trades  with 
a  floor  broker  or  floor  trader.** 

rv.  Cost  Benefit  Analysis 

Section  15  of  the  Act,  as  amended  by 
section  119  of  the  CFMA,  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  or  order  under  the  Act. 
By  its  terms,  section  15  does  not  require 
the  Commission  to  quantify  the  costs 
and  benefits  of  its  action  or  to  determine 
whether  the  benefits  of  the  action 
outweigh  its  costs.  Rather,  section  15 
simply  requires  the  Commission  to 
"consider  the  costs  and  benefits"  of  the 
subject  rule  or  order. 

Section  15(a)  further  specifies  that  the 
costs  and  benefits  of  the  proposed  rule 
or  order  shall  be  evaluated  in  light  of 
five  broad  areas  of  market  and  public 
concern:  (1)  Protection  of  market 
participants  and  the  public;  (2) 
efficiency,  competitiveness,  and 
financial  integrity  of  futures  markets;  (3) 
price  discovery;  (4)  sound  risk 
management  practices;  and  (5)  other 
public  interest  considerations.  The 
Commission  may,  in  its  discretion,  give 
greater  weight  to  any  one  of  the  five 
enumerated  areas  of  concern  and  may, 
in  its  discretion,  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  or  order  is  necessary  or  appropriate 
to  protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
Act. 

The  order  is  intended  to  reduce 
regulatory  barriers  to  permit  CFTC- 
registered  floor  brokers  and  floor 
traders,  when  acting  in  a  proprietary 
capacity,  to  enter  into  transactions  in 


"  The  Commission  notes  that  although  the 
guarantor  for  the  trading  on  the  ECM.  if  one  is 
required,  must  be  a  clearing  member  of  a  CFTC- 
registered  derivatives  clearing  organization,  there  is 
no  requirement  that  the  trades  thus  executed  must 
be  cleared.  No  liability  resulting  from  a  guarantor's 
guarantee  of  an  uncleared  ECM  transaction  would 
extend  to  any  of  the  guarantor's  fellow  clearing 
members.  The  Commission  also  notes  that  the 
guarantor  could  restrict  or  otherwise  condition  the 
trading  for  which  the  guarantee  is  provided.  The 
guarantor  could,  for  instance,  limit  trading  to 
certain  commodities  or  ECJvls.  place  financial  limits 
on  overall  or  daily  positions,  or  restrict  trading  by 
number  or  size  of  acceptable  transactions. 
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exempt  commodities  on  exempt 
commercial  markets  pursuant  to  section 
2(h)(3)  of  the  Act  if  jMch  entities  are 
either  eligible  contract  participants  or 
have  obtained  a  financial  guarantee  for  • 
such  transactions  from  a  clearing 
member  that  is  both  a  member  of  a 
CFTC-registered  derivatives  clearing 
organization  and  an  eligible  contract 
participant.  The  Commission  has 
considered  the  costs  and  benefits  of  the 
order  in  light  of  the  specific  provisions 
of  section  15(a)  of  the  Act. 

A.  Protection  of  Market  Participants  and 
the  Public 

The  order  would  permit  CFTC- 
registered  floor  brokers  and  floor  traders 
who  are  eligible  contract  participants,  or 
who  have  guarantees  from  clearing 
members  that  are  members  of  CFTC- 
registered  derivatives  clearing 
organizations  and  are  eligible  contract 
participants,  to  enter  into  proprietary 
transactions  in  exempt  commodities  on 
exempt  commercial  markets.  Under  the 
Act,  eligible  commercial  entities  involve 
sophisticated  investors  who  have  the 
hnancial  wherewithal  or  trading 
expertise  to  participate  in  these  markets. 
Accordingly,  there  should  be  no  effect 
on  the  Commission's  ability  to  protect 
market  participants  and  the  public. 

B.  Efficiency  and  Competition 

The  order  is  expected  to  benefit 
efficiency  and  competition  by,  among 
other  things,  increasing  the  flow  of 
trading  information  between  contract 
markets  and  exempt  commercial 
markets,  increasing  the  pool  of  potential 
counterparties  for  participants  trading 
on  exempt  commercial  markets,  and 
providing  essential  trading  expertise  to 
the  inarket  that  enhances  price 
discovery  through  both  the  speed  and 
efficiency  of  market  adjustment  to  new 
fundamentals. 

C.  Financial  Integrity  of  Futures  Markets 
and  Price  Discovery 

The  order  should  have  no  effect,  from 
the  standpoint  of  imposing  costs  or 
creating  benefits,  on  the  financial 
integrity  of  the  futures  and  options 
markets.  The  order  should  enhance  the 
price  discovery  function  of  such 
markets. 

D.  Sound  Risk  Management  Practices 

The  order  should  have  no  effect,  from 
the  standpoint  of  imposing  costs,  on  the 
risk  management  practices  of  the  futures 
and  options  industry.  Where  the  floor 
broker  or  floor  trader  is  qualified  as  an 
eligible  contract  participant,  the  entity 
has  been  deemed  to  be  sufficiently 
responsible  to  execute  trades  by  the  Act, 
and  no  further  mitigation  of  credit  risk 


is  necessary.  Where  the  floor  broker  or 
floor  trader  does  not  qualify  as  an 
eligible  contract  participant,  the  order 
requires  that  a  clearing  member  of  a 
registered  derivatives  clearing 
organization  that  is  itself  an  eligible 
contract  participant  guarantee  the  trades 
in  order  to  mitigate  the  credit  and 
collection  risk. 

E.  Other  Public  Interest  Considerations 

The  order  is  consistent  with  one  of 
the  purposes  of  the  Act  as  articulated  in 
section  3  in  that  it  would  promote 
responsible  innovation  and  fair 
competition  among  boards  of  trade, 
other  markets  and  market  participants. 

V.  Order 

Upon  due  consideration,  and 
pursuant  to  its  authority  under  section 
la(ll)(C)  of  the  Act,  the  Commission 
hereby  determines  that  floor  brokers  or 
floor  traders  who  are  registered  with  the 
Commission,  when  acting  in  a 
proprietary  trading  capacity,  are 
appropriate  persons  as  defined  in 
section  la{ll)(C)  and,  thus,  are  deemed 
to  be  eligible  commercial  entities  and 
may  enter  into  contracts,  agreements  or 
transactions  in  an  exempt  commodity 
on  an  exempt  commercial  market  imder 
the  following  conditions: 

1.  Transactions  must  be  executed  on 
an  exempt  commercial  market  that 
meets  the  requirements  of  section 
2(h)(3)-(5)oftheAct. 

2.  The  floor  broker  or  floor  trader 
must  be  a  member  of  a  designated 
contract  market  or  otherwise  have 
trading  privileges  on  a  designated 
contract  market. 

3.  The  floor  broker  or  floor  trader 
must  have  as  a  part  of  its  business  the 
business  of  acting  as  a  floor  broker  or 
floor  trader  on  a  designated  contract 
market's  open  outcry  market  or 
performing  an  equivalent  function  on  a 
designated  contract  market's  electronic 
market. 

4.  The  floor  broker  or  floor  trader 
must  either  be  an  eligible  contract 
participant  or  have  its  trades  on  the 
exempt  commercial  market  guaranteed 
by  a  clearing  member  that  is  a  member 
of  a  Commission-registered  derivatives 
clearing  organization  and  is  an  eligible 
contract  participant. 

Issued  in  Washington,  E)C,  on  January  9, 
2003,  by  the  Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  03-893  Filed  1-15-03;  8:45  am] 
nUJNG  CODE  63S1-01-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission 
("Commission")  will  hold  an  informal 
conference  followed  by  a  public  hearing 
on  Wednesday,  January  29,  2003.  The 
hearing  will  be" part  of  the  Commission's 
regular  business  meeting.  Both  the 
conference  session  and  business 
meeting  are  open  to  the  public  and  will 
be  held  at  the  Commission  offices  at  25 
State  Police  Drive,  West  Trenton,  New 
Jersey. 

The  conference  among  the 
Commissioners  and  staff  will  begin  at 
9:30  a.m.  Topics  of  discussion  include: 
a  progress  report  on  development  of  the 
Commission's  new  comprehensive  plan; 
a  progress  report  on  the  Tri-State  Water 
Management  Plan;  a  status  report  on  the 
PCB  TMDL  for  the  Delaware  Estuary;  an 
opportimity  for  stakeholder  comment  on 
the  structure  and  mandate  of  the  TMDL 
Implementation  Advisory  Committee;  a 
report  on  the  activities  of  the  Flow 
Management  Technical  Advisory 
Committee;  a  discussion  regarding  the 
Commission's  fee  structure  for  project 
review  under  Section  3.8  of  the 
Delaware  River  Basin  Compact;  and  a 
presentation  on  stormwater 
management  approaches  in  Chester 
County. 

The  subjects  of  the  public  hearing  to 
be  held  during  the  1  p.m.  business 
meeting  include,  in  addition  to  the 
dockets  listed  below,  a  resolution 
approving  the  Commission's  budgets  for 
the  fiscal  year  ending  June  30,  2004. 

1.  Merrill  Creek  Owners  Group  D-77- 
110  CP  (Amendment  15).  A  resolution 
to  amend  Table  A  (Revised)  of  Docket 
D-77-110  CP  (Amendment  14)  to 
include  the  addition  of  the  PPL 
Corporation,  PPL  Global,  LLC  and 
Lower  Mount  Bethel  Energy,  LLC 
facility  in  Lower  Mount  Bethel 
Township,  Northampton  County, 
Pennsylvania  as  a  "Designated  Unit." 
The  power  facility  is  a  600  megawatt 
independent  power  project  approved 
via  Docket  D-99-54  on  March  7,  2000. 
The  project  is  subject  to  ciutailment 
imless  its  consumptive  water  use  during 
DRBC  lower  basin  drought  conditions 
can  be  made  up  by  releases  from 
storage.  The  Merrill  Creek  reservoir  will 
provide  the  storage  and  is  located  in 
Harmony  Township,  Warren  County, 
New  Jersey. 

2.  Covanta  Warren  Energy  Resource 
Co.,  LP.  D-85-90  RENEWAL.  A  renewal 
of  a  ground  water  withdrawal  project  to 
continue  an  allocation  of  1 7  million 
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gallons  (mg)/30  days  for  existing  Wells 
Nos.  1  and  2  in  the  Leithsville 
Formation.  The  purpose  of  the 
withdrawal  is  provision  of  industrial 
cooling,  process  and  potable/sanitary 
water  to  the  applicant's  solid  waste 
disposal/power  generation  facility.  The 
project  is  located  in  White  Township, 
Warren  County.  New  Jersey. 

3.  Peronic  Enterprises  D-89^0 
RENEWAL.  A  ground  water  withdrawal 
project  to  supply  up  to  8  million  gallons 
per  day  (mgd)  of  water  to  the  apphcant's 
Gambler  Ridge  Golf  Club  irrigation 
system  from  Wells  Nos.  1  and  2  in  the 
Mt.  Laurel  and  Englishtown  Formations, 
and  Ponds  Nos.  1  and  2  in  the  Red  Bank 
Formation.  The  appUcant  requests  that 
the  total  withdrawal  frtim  all  wells 
remain  Umited  to  8  mg/30  days.  The 
project  is  located  in  Upper  Freehold 
Township,  Monmouth  Coimty,  New 
Jeppsey. 

4.  Berks-Montgomery  Municipal 
Authority  D-2001-10  CP.  A  project  to 
expand  the  appUcant's  existing  Swamp 
Creek  sewage  treatment  plant  (STP) 
from  1.9  mgd  to  2.3  mgd.  The  plant  will 
continue  to  provide  tertiary  treatment  to 
serve  portions  of  Boyerstown  and 
Bechtelsville  Boroughs:  and  portions  of 
Colebrookdale  and  Washington 
Townships,  all  in  Berks  County;  plus  a 
portion  of  Douglass  Township  in 
Montgomery  County;  all  in 
Pennsylvania.  Treated  effluent  will 
continue  to  discharge  to  Swamp  Creek 
in  the  Perkiomen  Creek  Watershed  in 
Douglass  Township.  Montgomery 
County.  Pennsylvania. 

5.  Lower  MoKefield  Township  D- 
2002-48  CP.  A  ground  water  withdrawal 
{Hoject  to  supply  up  to  8.64  mg/30  days 
of  water  to  the  applicant's  golf  course 
irrigation  system  from  new  Wells  Nos. 
PW-1  and  PW-2  in  the  Stockton  and 
Lockatong  Formations.  The  project  is 
located  in  the  Delaware  River 
Watershed  in  Lower  Makefield 
Township,  Bucks  County,  Pennsylvania. 

In  addition  to  the  public  hearing 
items,  the  Commission  will  address  the 
following  at  its  1  p.m.  business  meeting: 
Minutes  of  the  November  25,  2002 
business  meeting;  announcements;  a 
report  on  Basin  hydrologic  conditions;  a 
report  by  the  executive  director;  a  report 
by  the  Commission's  general  counsel;  a 
resolution  authorizing  the  executive 
director  to  receive  and  expend  funds 
from  the  City  and  State  of  New  York  for 
the  purpose  of  engaging  a  consultant  to 
perform  OASIS  flow  model  analyses; 
and  a  resolution  replacing  a  departing 
member  of  the  expert  panel  that  is 
advising  the  Commission  on 
development  of  a  hydrod)mamic  and 
water  quality  model  for  the  Delaware 
Estuary. 


Draft  dockets  scheduled  for  public 
hearing  on  January  29.  2003  are  posted 
on  the  Commission's  Web  site,  http:// 
www.drbdnet.  where  they  can  be 
accessed  through  the  Notice  of 
Commission  Meeting  and  Public 
Hearing.  Documents  relating  to  the 
dockets  and  other  items  may  be 
examined  at  the  Commission's  offices. 
Please  contact  Thomas  L.  Brand  at  609- 
883-9500  ext.  221  with  any  docket- 
related  questions. 

Persons  wishing  to  testify  at  this 
hearing  are  requested  to  register  in 
advance  with  the  Commission  Secretary 
at  609-883-9500  ext.  203.  Individuals 
in  need  of  an  accommodation  as 
provided  for  in  the  Americans  With 
Disabilities  Act  who  wish  to  attend  the 
hearing  should  contact  the  Commission 
Secretary  directly  at  609-883-9500  ext. 
203  or  through  the  Telecommunications 
Relay  Services  (TRS)  at  711.  to  discuss 
how  the  Commission  may  accommodate 
yom  needs. 

Dated:  January  10,  2003. 
Pamela  M.  Bush, 
Commission  Secretary. 
[FR  Doc.  03-940  Filed  1-15-03;  8:45  amj 
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protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  he  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Ck)mment  Date:  January  13.  2003. 
Magalie  R.  Salas. 
Secretary. 

[FR  Doc.  03-1036  Filed  1-15-03;  8:45  am] 
BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-093] 

CenterPoInt  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

January  10,  2003. 

Take  notice  that  on  December  31. 
2002.  CenterPoint  Energy  Gas 

Transmission  Company  (CEGT) 

tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Fifth  Revised  Volume  No.  1. 
the  following  tariff  sheet  to  be  effective 
January  1.2003: 
Third  Revised  Sheet  No.  638 

CEGT  states  that  the  purpose  of  this 
fiUng  is  to  reflect  the  amendment  to  an 
existing  negotiated  rate  transaction. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-0741 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

January  10,  2003. 

Take  notice  that  on  January  7,  2003, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing,  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
January  1,  2003: 

Second  Revised  Sheet  No.  20C 
Second  Revised  Sheet  No.  20E 
Second  Revised  Sheet  No.  20F 
Second  Revised  Sheet  No.  20G 

Columbia  Gulf  states  that  it  is  filing 
these  tariff  sheets  to  comply  with  the 
Commission's  orders  approving 
negotiated  rate  agreements  in  Docket 
NosT  RP96-389-052.  055,  060  and  067. 
The  instant  filing  contains  revised  tariff 
sheets  reflecting  the  rate  effective  on 
January  1,  2003.  Colimibia  Gulf  states 
further  that  copies  of  the  filing  has 
served  copies  of  the  filing  on  all  parties 
identified  on  the  official  service  list  in 
Docket  No.  RP90-389. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
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385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiu^ges  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  January  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1037  Filed  1-15-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR03-06-000] 

EPGT  Texas  Pipeline,  L.P.;  Notice  of 
Petition  for  Rate  Approval 

January  10.  2003. 

Take  notice  that  on  December  20, 
2002.  EPGT  Texas  Pipeline,  L.P.  (EPGT) 
filed  pursuant  to  section  284.123(b)(2) 
of  the  Commission's  regulations,  a 
petition  for  rate  approval  requesting  that 
the  Commission  approve  market  based 
rates  for  firm  and  interruptible  storage 
services  provided  through  its  Wilson 
Storage  Facility  in  the  state  of  Texas. 
These  services  are  performed  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  EPGT  proposes  to 
offer  several  categories  of  interruptible 
services,  in  addition  to  firm  storage 
service. 

Pursuant  to  section  284.123(b){2){ii). 
if  the  Commission  does  not  act  within 
150  days  of  the  date  of  this  filing,  the 
rates  will  be  deemed  to  be  fair  and 
equitable  and  not  in  excess  of  an 
amount  which  interstate  pipelines 
would  be  permitted  to  charge  for  similar 
transportation  service.  The  Commission 
may,  prior  to  the  expiration  of  the  150 
day  period,  extend  the  time  for  action  or 
institute  a  proceeding  to  afford  parties 


au  opportiinity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data,  and  argimients. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426, 
in  accordance  with  sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  AU  such  motions  or 
protests  must  be  filed  with  the  Secretary 
of  the  Commission  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  llus 
petition  for  rate  approval  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  I  the  docket  number 
fieldlo  access  the  dociunent.  For 
Assistant,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings. See  18  CFR 
385.2001(l)(iii)  and  the  instructions  on 
the  Commission's  Web  site  imder  the 
"e-FiUng"  link. 

Comment  Date;  January  27,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-1032  Filed  1-15-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-396-002] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Compliance 
Filing 

January  10,  2003. 

Take  notice  that  on  January  8,  2003, 
Great  Lakes  Gas  Transmission  Limited 

Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff 
Second  Revised  Volume  No.  1 ,  Third 
Substitute  Eighth  Revised  Sheet  No.  41; 
and  Second  Substitute  Sixth  Revised 
Sheet  No.  42  proposed  to  be  effective 
October  1,2002. 

Great  Lakes  states  that  these  tariff 
sheets  are  being  filed  to  comply  with  the 
Commission's  Letter  Order  of  December 
24,  2002  in  Docket  No.  RP02-396-001 , 


wherein  Great  Lakes'  October  15,  2002 
Order  No.  587 — O  compliance  filing  was 
conditionally  accepted  pending  filing  of  ■ 
certain  revised  tariff  sheets,  and  subject 
to  the  outcome  of  Great  Lakes'  Order 
No.  637  proceedings  in  Docket  No. 
RPOO-329-002.  Order  No.  587— O 
adopted  Version  1.5  of  the  standards 
promulgated  by  the  Wholesale  Gas 
Quadrant  of  the  North  American  Energy 
Standards  Board  (NAESB). 

Any  person  desiring  to  protest  said 
fiUng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regidations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  January  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1035  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-377-003] 

Northern  Border  Pipeline  Company; 
Notice  of  Negotiated  Rates 

January  10,  2003. 

Take  notice  that  on  January  8,  2003, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border's  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 , 
First  Revised  Sheet  No.  99A,  to  become 
effective  December  1,  2002. 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  implement  a 
negotiated  rate  agreement  between 
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Northern  Border  PipeUne  Company  and 
Peoples  Energy  Resources  Corp. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC     * 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accotdance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
WTWv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistcmce,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202) 502-8659. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  "The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 
Comment  Date:  January  21,  2003 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1034  Filed  1-15-03;  8:45  am] 

BILUfMi  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-325-000,  et  al.] 

Central  Illinois  Company,  et  al.; 
Electric  Rate  and  Corporate  Rlings 

January  8,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Central  Illinois  Light  Company 

[Docket  Nos.  ER03-325-000  and  EL03-39- 
000] 

Take  notice  that  on  December  23, 
2002,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Street,  Peoria. 


Illinois  61602,  tendered  for  filing  with 
the  Commission  a  proposed  delineation 
of  transmission  and  local  distribution 
facilities. 

CILCO  states  that  copies  of  the  filing 
were  served  on  the  Illinois  Commerce 
Commission. 

Comment  Date:  January  22,  2003. 

2.  Midwest  Independent  Transmission 
System  Operator,  Inc.  American 
Transmission  Company  LLC 

[Docket  No.  ER03-362-O011 

Take  notice  that  on  January  6,  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.,  (Midwest  ISO) 
tendered  for  filing  an  errata  to  its 
December  31,  2002  filing,  which 
proposed  changes  to  its  Open  Access 
Transmission  Tariff,  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  1,  to 
revise  its  formula  rate  to  reflect  changes 
to  certain  rate  calculations  applicable  to 
the  American  Transmission  Company 
LLC  (ATCLLC)  rate  zone  (Zone  1).  The 
errata  replaces  the  redline  version  of  the 
proposed  tariff  sheets. 

The  Midwest  ISO  seeks  waiver  of  the 
Commission's  regulations,  18CFR 
385.2010  (2000)  with  respect  to  service 
on  all  required  parties.  The  Midwest 
ISO  has  posted  this  filing  on  its  Internet 
site  at  http://www.midwestiso.org,  and 
the  Midwest  ISO  or  ATCLLC  will 
provide  hard  copies  to  any  interested 
parties  upon  request. 

Comment  Date:  January  27,  2003. 

3.  Southern  Company  Services,  Inc. 

[Docket  No.  ER03-379-0001 

Take  notice  that  on  January  6,  2003, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively. 
Southern  Companies),  filed  an 
unexecuted  transmission  service 
agreement  imder  the  Open  Access 
Transmission  Tariff  of  Southern 
Companies  (FERC  Electric  Tariff,  Foiuth 
Revised  Volume  No.  5)  (Tariff). 
Specifically,  Southern  Companies  filed 
an  unexecuted  rollover  agreement  for 
long-term  firm  point-to-point 
transmission  service  (First  Revised 
Service  Agreement  No.  451  under  the 
Tariff)  with  Williams  Energy  Marketing 
&  Trading  Company. 

Comment  Date:  January  27,  2003. 

4.  Tampa  Electric  Company 

[Docket  No.  ER03-380-000] 

Take  notice  that  on  January  6,  2003, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  notices  of 
cancellation  of  rate  schedules  for  three 


agreements  with  Florida  Power 
Corporation  (FPC)  concerning 
construction  or  operation  and 
maintenance  of  interconnection 
facilities.  Tampa  Electric  states  that  the 
agreements  are  outdated  and  that  the 
parties  have  agreed  to  their  termination 
and  cancellation  of  the  associated  rate 
schedules. 

Tampa  Electric  proposes  that  the 
cancellations  be  made  effective  on 
October  1,  2002.  Tampa  Electric  states 
that  copies  of  the  filing  have  been 
served  on  FPC  and  the  Florida  Public 
Service  Commission. 

Comment  Date:  January  27,  2003. 

5.  Cleco  Power  LLC 

'  [Docket  No.  ER03-381-000I 

Take  notice  that  on  January  6,  2003, 
Cleco  Power  LLC,  tendered  for  filing 
Fourth  Revised  Sheet  Nos.  77  and  78,  an 
Attachment  E.  fi-om  Cleco  Power's  open 
access  tremsmission  tariff,  titled  "Index 
of  Point-to-Point  Transmission  Service 
Customers",  to  include  Union  Power 
Partners,  L.P.  as  a  short-term  firm  and 
non-firm  transmission  customer.  Cleco 
Power  LLC  and  Union  Power  Partners, 
L.P.  have  executed  agreements  under 
which  Cleco  Power  will  provide  short- 
term  firm  point-to-point  transmission 
service  and  non-firm  point-to-point 
transmission  service  to  Union  Power 
Partners,  L.P.  imder  its  Open  Access 
Transmission  Tariff. 

Comment  Date:  January  27,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission,' 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  he  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
appUcant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  Unk. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  ntunber 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport^ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY, 
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contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l){iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1030  Filed  1-15-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-1 3-002,  et  al.] 

New  York  Independent  System 
Operator,  Inc.,  et  al.;  Electric  Rate  and 
Corporate  Filings 

January  9,  2003. 

The  following  filings  have  been  made 
with  the  Conunission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER03-13-O021 

Take  notice  that  on  Jaiiuary  6,  2003, 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  filed  a  corrected 
version  of  the  Unforced  Capacity 
Deliverability  compliance  filing  in 
accordance  with  the  Commission's 
November  22,  2002  order  in  the  above 
captioned  hearing. 

The  NYISO  has  served  a  copy  of  this 
corrected  filing  to  all  parties  that  have 
executed  Service  Agreements  under  the 
NYISO's  Open-Access  Transmission 
Tariff  or  Services  Tariff,  the  New  York 
State  Public  Service  Commission  and  to 
the  electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania. 

Comment  Date:  January  27.  2003. 

2.  Reliant  Energy  Electric  Solutions, 
LLC 

[Docket  No.  ER03-382-0001 

Take  notice  that  on  January  7,  2003, 
Reliant  Energy  Electric  Solutions,  LLC 
(REES)  petitioned  the  Federal  Energy 
Regulatory  Commission  to  grant  certain 
blanket  authorizations,  to  waive  certain 
Commission's  Regulations,  and  to  issue 
an  order  accepting  REES's  FERC  Electric 
Rate  Schedule  No.  1. 

Comment  Date:  January  28,  2003. 


3.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER03-383-O001 

Take  notice  that  on  January  7,  2003, 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  a  revised 
Generator  Interconnection  and 
Operating  Agreement  (Revised 
Interconnection  Agreement)  with  Old 
Dominion  Electric  Cooperative  (ODEC) 
containing  an  executed  final  letter 
enabling  the  energization  of  ODEC's 
generating  facility  in  parallel  operation 
with  Dominion  Virginia  Power's 
transmission  system. 

Dominion  Virginia  Power  requests 
that  the  Commission  allow  the  Revised 
Interconnection  Agreement  to  become 
effective  January  8,  2003,  the  day  after 
filing.  Dominion  Virginia  Power  also 
states  that  copies  of  the  filing  were 
served  upon  ODEC  and  the  Virginia 
State  Corporation  Commission. 

Comment  Date:  January  28,  2003. 

4.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER03-384-0001 

Take  notice  that  on  January  7,  2003, 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  a  revised 
Generator  Interconnection  and 
Operating  Agreement  (Revised 
Interconnection  Agreement)  with  Old 
Dominion  Electric  Cooperative  (ODEC) 
containing  an  executed  final  letter 
enabling  the  energization  of  ODEC's 
generating  facility  in  parallel  operation 
with  Dominion  Virginia  Power's 
transmission  system. 

Dominion  Virginia  Power  requests 
that  the  Conmiission  allow  the  Revised 
Interconnection  Agreement  to  become 
effective  January  8,  2003,  the  day  after 
filing. 

Dominion  Virginia  Power  also  states 
that  copies  of  the  filing  were  served 
upon  ODEC  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  January  28,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 


motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  th§  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1029  Filed  1-15-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL01 -74-002,  et  al.] 

Western  Electricity  Coordinating 
Council,  et  al.;  Electric  Rate  and 
Corporate  Filings 

January  10.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Western  Electricity  Coordinating 
Council 

[Docket  Nos.  ELOl-74-002  and  EROl-2058- 
002] 

Take  notice  that  on  December  20, 
2002  Western  Electricity  Coordinating 
Council  (WECC)  tendered  for  filing  an 
amendment  to  the  WECC  Bylaws  adding 
Appendix  B,  the  WECC  Officers  and 
Employee  Standards  of  Conduct,  to 
WECC  Rate  Schedule  FERC  No.  1. 
WECC  was  established  as  a  result  of  the 
merger  of  Western  Systems 
Coordinating  Council,  Western  Regional 
Transmission  Association,  and 
Southwest  Regional  Transmission 
Association. 

This  filing  is  made  in  accordance  with 
the  Commission's  September  27,  2001 
Order  Granting  Request  to  Transfer 
Programs  and  Directing  Additional 
Filings,  96  FERC  §61,348  (2001).  WECC 
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states  that  copies  of  the  filing  were 
served  upon  all  parties  in  the  above- 
captioned  proceedings. 

Comment  Date:  January  24,  2003. 

2.  California  Power  Exchange 
Corporation 

(Docket  No.  ER02-2234-0071 

Take  notice  that  on  January  8,  2003, 
the  California  Power  Exchange 
Corporation  made  a  filing  to  amend  its 
December  31,  2002  compliance  filing  in 
this  proceeding.  The  amendment 
proposed  only  one  change  to  clarify  the 
heading  in  Column  I  of  Rate  Schedule 
Sheet  No.  3. 

Comment  Date:  January  29,  2003. 

3.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-2595-0031 

Take  notice  that  on  January  6,  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  proposed  revisions  to 
the  Midwest  ISO  Open  Access 
Transmission  Tariff,  FERC  Electric 
Tariff.  Second  Revised  Volume  No.  1,  in 
compliance  with  the  Conunission's 
Order  in  Midwest  Independent 
Transmission  System  Operator  Inc.,  101 
FERC  §61,221.  The  Midwest  ISO  has 
requested  an  effective  date  of  November 
25,  2002,  which  is  the  original  date  of 
effectiveness  as  granted  by  the 
Commission  in  Docket  No.  ER02-2595- 
000. 

The  Midwest  ISO  has  requested 
waiver  of  the  requirements  set  forth  in 
IB  CFR  385.2010.  The  Midwest  ISO  has 
electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Conmiittee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  wrww.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
Comment  Date:  January  27,  2003. 

4.  California  Power  Exchange 
Corporation 

[Docket  No.  ER03-1 39-002) 

Take  notice  that  on  January  8,  2003, 
the  California  Power  Exchange 
Corporation  made  a  filing  to  comply 
with  the  Commission's  Decemljer  31, 
2002  Order  in  this  proceeding  (101 
FERC  §61 ,403). 

Comment  Date:  January  8.  2003. 


5.  FPL  Energy  New  Mexico  Wind,  LLC 

[Docket  No.  ER03-1 79-001] 

Take  notice  that  on  January  7,  2003, 
FPL  Energy  New  Mexico  Wind.  LLC 
tendered  for  filing  an  amended  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
to  be  included  as  Attachment  B  to  FPL 
Energy  New  Mexico  Wind's  prior 
application  for  authorization  to  sell 
energy  and  capacity  at  market-based 
rates  pursuant  to  Section  205  of  the 
Federal  Power  Act  filed  with  the 
Commission  on  November  12,  2002. 
Comment  Date:  January  28,  2003. 

6.  Central  Maine  Power  Company 

[Docket  No.  ER03-385-000] 

Please  take  notice  that  on  January  8, 
2003,  Central  Maine  Power  Company 
(CMP)  tendered  for  filing  an  executed 
Local  Network  Operating  Agreement 
(LNOA)  and  executed  service  agreement 
for  Local  Network  Transmission  Service 
(LNSA)  entered  into  with  Boralex 
Livermore  Falls,  Inc.  These  agreements 
supersede  imexecuted  agreements 
previously  filed  under  Docket  No. 
EROO-2242-000.  Service  will  be 
provided  pursuant  to  CMP's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  CMP— FERC  Electric 
Tariff,  Fifth  Revised  Volume  No.  3. 
under  the  following  Service  Agreement 
Niunbers: 

FERC  Original  Electric  Tariff,  Fifth 
Revised  Volume  No.  3,  First  Revised 
Service  Agreement  No.  86  (the  LNSA 
agreement),  and 
FERC  Original  Electric  Tariff.  Fifth 
Revised  Volume  No.  3,  First  Revised 
Service  Agreement  No.  86,  First 
Revised  Supplement  No.  1  (the  LNOA 
agreement). 
Comment  Date:  January  29,  2003. 

7.  Southern  Company  Services,  Inc. 

[Docket  No.  ER03-38&-0001 

Take  notice  that  on  January  6,  2003, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Georgia  Power 
Company  (GPC),  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  Interconnection 
Agreement  between  Athens 
Development  Company,  L.L.C.  and  GPC 
(Service  Agreement  No.  461  under 
Southern  Companies'  Open  Access 
Transmission  Tariff,  Fourth  Revised 
Volume  No.  5).  An  effective  date  of 
January  6,  2003  has  been  requested. 

Comme/Jf  Date:  January  27,  2003. 

8.  Upper  Peninsula  Power  Company 

[Docket  No.  ER03-387-0001 

Take  notice  that  on  January  8,  2003, 
Upper  Peninsula  Power  Company 
(UPPCo)  tendered  for  filing  a  cover 


sheet  and  rate  sheets  setting  forth  its 
"Rate  WR-1— Wholesale  Service  to 
Electric  Utility"  (Rate  Sheets)  to 
supplement  First  Revised  Rate  Schedule 
FERC  No.  26  (Revised  Rate  Schedule) 
between  UPPCo  and  the  City  of 
Escanaba,  Michigan  (City).  The  Rate 
Sheets  which  incorporate  a  Capital  Gain 
Refund  Factor  set  forth  the  rates  for  the 
provision  of  service  under  the  Revised 
Rate  Schedule  and  were  inadvertently 
omitted  from  UPPCo's  original  June  28, 
2002  filing  in  Docket  No.  ER02-2200- 
000  that  revised  certain  portions  of  the 
Revised  Rate  Schedule. 

UPPCo  respectfully  requests  that  the 
cover  sheet  and  Rate  Sheets  become 
effective  as  of  June  1,  2002,  the  date  the 
Commission  made  the  Revised  Rate 
Schedule  effective  in  Docket  No.  ER02- 
2200-000.  UPPCo  also  states  that  copies 
of  the  filing  were  served  upon  the  City 
of  Escanaba  and  the  Michigan  Public 
Service  Commission. 

Comment  Date:  January  29,  2003. 

9.  Consumers  Energy  Company 

[Docket  No.  ER03-388-000] 

Take  notice  that  on  January  8,  2003, 
Consumers  Energy  Company 
(Consumers)  tendered  for  filing  changes 
to  its  First  Revised  Rate  Schedule  No. 
116.  Consumers  states  that  the  changes 
are  being  made  to  reflect  the  October  1, 
2002  Order  in  Docket  No.  ER02-242O- 
000  and  are  being  filed  subject  to  the 
ultimate  resolution  of  that  docket.  The 
revised  pages  filed  are  the  Second 
Revised  Sheet  Nos.  11  and  23 

Copies  of  the  filing  were  served  upon 
the  customer  and  the  Michigan  Public 
Service  Commission. 

Comment  Date:  January  29,  2003. 

10.  Entergy  Services,  Inc. 

[Docket  No.  ER03-389-000) 

Take  notice  that  on  January  8,  2003, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Louisiana,  Inc.,  tendered  for 
filing  a  unilaterally  executed,  amended 
and  restated  Interconnection  and 
Operating  Agreement  with  Union 
Carbide  Corporation  (Union  Carbide), 
and  an  updated  Generator  Imbalance 
Agreement  with  Union  Carbide  (the 
First  Revised  Interconnection 
Agreement). 

Comment  Date:  January  29,  2003^ 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
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determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Nfagalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1027  Filed  1-15-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

January  10,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Subsequent 
License  for  Minor  Project. 

b.  Project  No.:  719-007. 

c.  Date  filed:  October  31.  2000. 

d.  Applicant:  Trinity  Conservancy, 
Inc. 

e.  Name  of  Project:  Trinity  Power 
Project. 

f.  Location:  On  Phelps  Creek  and 
James  Creek  in  the  Columbia  River 
Basin  in  Chelan  County,  near 
Leavenworth,  Washington.  The  project 
occupies  47.9  acres  of  federal  lands  in 
Wenatchee  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Reid  L.  Brown, 
President,  Trinity  Conservancy,  Inc., 
3139  E.  Lake  Sammamish  SE. 


Sammamish.  WA  98075-9608,  (425) 
392-9214  or  rlbrown@legato.com. 

i.  FERC  Contact:  Charles  Hall,  (202) 
502-6853  or  Charles. Hall@ferc.gov. us. 

j.  Deadline  for  filing  comments,' 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  of  this  notice 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Documents  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  under  the  "e-Filing"  link. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  pn 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  eiffect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  This  application  has  been  accepted, 
and  is  ready  for  environmental  analysis 
at  this  time. 

1.  The  Trinity  Project  consists  of:  (1) 
A  deteriorated  wooden  diversion  dam, 
70-foot-long  fiume  and  settling  tank  on 
James  Creek,  and  a  3,350-foot-long, 
partially  destroyed  steel  penstock,  all  of 
which  is  proposed  for  decommissioning 
with  this  license  application;  (2)  a  45- 
foot-long,  10-foot-high  timber  crib 
diversion  dam  and  screened  intake  on 
Phelps  Creek;  (3)  a  24-inch-diameter, 
6,000-foot-long,  gravity-flow,  steel  pipe 
aqueduct;  (4)  a  20-foot-long,  14-foot- 
wide,  9-foot-deep,  reinforced  concrete 
settling  tank;  (5)  a  42-inch-to  12-inch- 
diameter,  2,750-foot-long,  riveted  spiral- 
woimd  penstock;  (6)  a  145-foot-long,  34- 
foot-wide,  wood-frame  powerhouse 
building  containing  a  single  Pelton 
impulse  turbine  and  240-kilowatt 
synchronous  generator;  (7)  a  tailrace; 
and  (8)  appurtenant  facilities.  The 
generator  supplies  the  electricity  needs 
of  four  residences,  a  cabin  and  shed;  the 
project  is  not  connected  to  the  electric 
transmission  grid.  The  licensee 
proposes  to  decommission  the 
inoperable  James  Creek  diversion 
facilities  and  adjust  the  project 
boundary  accordingly. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 


link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  The  Commission  directs,  pursuant 
to  Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  tends  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  bom  the 
date  of  this  notice.  Anyone  may  obtain 
an  extension  of  time  for  these  deadlines 
from  the  Commission  only  upon  a 
showing  of  good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDA-nONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordcince  with  18  CFR  4.34(b),  and 
385.2010. 

o.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate. 

Notice  of  the  availability  of  the  draft 
NEPA  document.  May  2003. 

Notice  of  the  availability  of  the  final 
NEPA  document  October  2003 
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Ready  for  Commission  decision  on 
the  application,  February  2003. 

Magalie  R.  Salas, 

Secretaiy. 

[FR  Doc.  03-1031  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  C717-41-P 


DEPARTMENT  OF  ENERGY 

Ftderal  Energy  Regulatory 
Commission 

[Doclwt  Nos.  RM01-12-000,  RM02-1-000, 
and  RIII02-1 2-000] 

Remedying  Undue  Discrimination 
Through  Open  Access  Transmission 
Service  and  Standard  Electricity 
Mlarket  Design  Standardization  of 
Generator  interconnection  Agreements 
and  Procedures  Standardization  of 
Small  Generator  Interconnection 
Agreements  and  Procedures,  Advance 
Notice  of  Proposed  Rulemaldng; 
Notice  of  Agenda  for  Technical 
Conference 

January  10,  2003. 

1.  As  announced  in  a  Notice  of 
Technical  Conference  issued  December 
3,  2002,  Commission  staff  will  convene 
a  technical  conference  to  discuss 
queuing  of  generator  interconnection 
requests.  The  conference  will  be  h^d 
January  21,  2003  starting  at  10  am  and 
ending  at  4:30  pm  (a  change  from  the 
previously  aimounced  starting  and 
ending  times)  in  the  Commission 
Meeting  Room  (Room  2C)  at  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  On 
December  17,  2002,  a  Notice  of  Possible 
Discussion  Items  for  the  queuing 
conference  was  issued. 

2.  The  piu-pose  of  the  conference  is  to 
explore  the  significant  issues 
participants  have  raised  during  the 
course  of  the  Large  Generator  Notice  of 
Proposed  Rulemaking  (NOPR)  and 
Small  Generator  Advance  Notice  of 
Proposed  Rulemaking  (ANOPR) 
proceedings  (RM02-1-000  and  RM02- 
12-000,  respectively),  as  well  as  the 
Commission's  Standard  Market  Design 
NOPR  proceeding  (SMD  NOPR)  (RMOl- 
12-000)  concerning  queuing  procedures 
for  managing  generator 
interconnections.  The  technical 
conference  will  allow  the  development 
of  a  more  complete  record  in  these 
proceedings  but  is  not  intended  to 
revisit  non-queuing  issues  that  have 
already  been  raised  and  explored  in  the 
Large  Generator  NOPR  and  the  Small 
Generator  ANOPR  proceeding. 

3.  The  conference  is  open  for  the 
public  to  attend;  to  ensure  sufficient 
seating,  attendees  are  asked  to  register 


in  advance  a  http://www.ferc.gov/ 

queuing-registration-012103.htm.  FERC 
Commissioners  may  attend  and 
participate  in  the  discussions. 

4.  There  will  be  three  panels.  The 
conference  Agenda  is  attached  to  this 
Notice.  It  has  tentative  and  confirmed 
lists  of  the  panelists  and  the  content  that 
is  to  be  covered  during  each  panel.  Each 
panelist  will  have  5  minutes  for  opening 
remarks.  Panelists  are  asked  to  limit  the 
hard-copy  of  Powerpoint  presentations 
they  may  use  to  four  pages  of  major 
points  and  observations,  including  a 
cover  page.  The  use  of  black-and-white 
graphics  to  summarize  and  aggregate 
observations  is  strongly  encouraged. 
Electronic  files  of  these  4-page 
presentations  should  be  sent  to 
norma.mcomber@ferc.gov  by  January 
15,  2003  to  allow  copying  of  the 
material  because  there  will  be  no  slide 
projection  at  the  conference.  Panelists 
are  also  encouraged  to  file  electronic 
copies  of  their  proposals  and/or  other 
presentation  materials  as  part  of  the 
referenced  proceedings.  Anyone  may 
submit  comments  on  issues  addressed 
in  this  technical  conference  by  February 
4,  2003.  The  filing  should  not  exceed  20 
pages,  including  an  executive  summary. 
This  conference  will  be  transcribed  and 
will  broadcast  over  the  Internet.  For 
information  on  getting  a  copy  of  the 
transcript  or  viewing  the  broadcast 
please  refer  to  the  previous  notices, 
which  can  be  found  at  the  following 
link:  http://www.ferc.gov/electric/ 
genjnter.htm.  Questions  related  to  this 
conference  can  be  directed  to  Norma 
McOmber  at  the  email  listed  above  or 
(202)  502-8022. 

Magalie  R.  Salas, 

Secretary.  ^ 

Attachment:  Agenda  of  Technical 
Conference. 

Panel  1:  The  Current  Status  of 
Generator  Interconnection  Queues — 10 
am-ll:30am 


Confirmed  List  of  Panelists 

David  Cory,  PacifiCorp 

Steven  R.  Herling,  PJM 

Rich  Kowalski,  ISO  New  England 

Paul  D.  Olivier,  Entergy 

Phil  Pettingill.  California  ISO 

Bruce  Rew,  Southwest  Power  Pool 

Discussion  Topics 

A.  Describe  generally  the  current 
status  of  the  interconnection  queue, 
including:  the  total  size  of  the  queue 
(MW);  the  location,  size,  queue  position, 
date  of  request  and  expected  completion 
date  of  active  projects;  and  the  number, 
size,  queue  position  and  date  of  request 
of  any  inactive  projects. 


B.  Explain  existing  interconnection 
queuing  policies  and  practices: 
Simimarize  the  rules  that  govern  the 
queue  of  a  specific  transmission 
provider;  how  a  generator's  queue 
position  is  determined:  what  milestones 
must  be  met  to  retain  queue  position; 
what  events  trigger  a  change  in  queue 
position  or  removal  from  the  queue; 
how  inactive  projects  are  treated;  how 
queue  position  determines 
responsibility  for  costs  of  studies  and 
upgrades;  how  queue  position 
determines  entitlements  to  financial 
transmission  rights  or  other  property 
rights;  how  a  change  in  the  queue 
position  of  one  generator  affects  the  cost 
responsibility  of  others;  is  there 
currently  information  available  on 
queue  status;  whether  interconnection 
requests  are  currently  being  processed 
on  a  first-come,  first-served  ha&ii,  on  a 
clustered  (time  or  geographically)  basis, 
or  both,  and  why. 

C.  Describe  any  differences  in  the  way 
small  and  large  generators  are  treated  for 
queuing  purposes. 

D.  Describe  any  differences  in  the  way 
"energy  resources"  and  "network  (or 
capacity)  resources"  are  treated  for 
queuing  purposes. 

E.  Discuss  whether  generator 
interconnection  requests  and 
transmission  service  requests  are 
included  in  the  same  queue.  If  not, 
describe  the  relationship  between  the 
two  queues.  What  is  the  relationship 
between  the  transmission  planning 
process  and  the  administration  of  the 
queue(s)? 

F.  Do  all  TOs  and  ISOs/RTOs  conduct 
the  same  interconnection  studies,  grid 
impact  studies  or  other  analyses  for  new 
project  interconnection? 

Break,  11:30  am-ll:45  am 
Panel  2:  Experience  with  the 

Administration  of  Generator 

Interconnection  Queues— 11:45  am-l:15 

pm 

Confirmed  List  of  Panelists 

James  Caldwell,  American  Wind  Energy 

Association 
J.  Jolly  Hayden,  Calpine 
John  Jimison,  U.S.  Combined  Heat  and 

Power  Association 
Donald  Jones,  Xcel 
John  Simpson,  Reliant 
Justin  Thompson,  Pinnacle  West 
Weston  L.  Williams,  Southern  California 

Edison 

Discussion  Topics 

A.  Provide  examples  of  good  and  bad 
experiences  with  queues,  being  as 
specific  as  possible  regarding  the  facts 
pertaining  to  your  company's 
exj)eriences.  Of  particular  interest  are 
examples  of  problems  associated  with 
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the  following:  undue  discrimination  on 
the  part  of  transmission  providers; 
inappropriate  or  unrealistic  milestones; 
inequitable  cost  assignments;  study 
procedures  or  other  requirements  that 
lead  to  uimecessary  project  delays  or 
increased  costs;  and  lack  of  flexibility  in 
the  queuing  rules. 

B.  Identity  any  problems  that  are 
speciHc  to  small  generators  or  to  large 
generators  within  the  queue  process. 

C.  Describe  the  impact  of  letting  the 
generator  choose  whether  to 
interconnect  as  either  an  energy 
resource  or  a  network  (capacity) 
resource. 

D.  Describe  any  problems  associated 
with  the  need  to  manage  both 
interconnection  requests  and 
transmission  service  requests  within  the 
context  of  an  overall  transmission 
planning  and  expansion  process. 

E.  Describe  solutions  to  the  problems 
identified  by  discussion  of  the  items 
above. 

Lunch,  1:15  pm-2  pm 
Panel  3:  Further  Ideas  for  Improving 
Queue  Management — 2  pm-4:30  pm 

Confirmed  List  of  Panelists 

John  P.  Buechler,  New  York  ISO 

Scott  M.  Helyer,  Tenaska 

Sam  Jones,  ERGOT 

Pete  Landrieu,  Public  Service  Electric 

and  Gas  Gompany 
Beth  Soholt,  Wind  on  the  Wires 
Lou  Ann,  Westerfield  Idaho  Public 

Utilities  Gommission 
Kim  Wissman,  Ohio  Public  Utilities 

Gommission 

Discussion  Topics 

A.  Are  there  particular  queuing 
policies  or  practices  that  should  change 
to  make  queue  management  more 
effective?  Gonsider:  common  study/ 
analytical  techniques  and  tools; 
different  or  new  analytical  tools; 
procedures  for  ensuring  that  the  projects 
of  independent  generators  are  treated 
comparably  with  those  of  the 
transmission  provider;  treatment  of 
inactive  projects;  procedures  for 
coordinating  the  upgrades  needed  for 
projects  in  the  queue  with  the 
transmission  planning  process;  rules  for 
assigning  cost  responsibility  and 
property  rights  to  generators  in  the 
queue;  whether  there  should  be  a  link 
between  siting  requests  and 
transmission  service  requests;  use  of 
milestones  to  maintain  queue  position; 
and  a  list  of  actions  or  events  that  can 
trigger  a  change  in  queue  position. 

B.  What  siting  and  grid  operations 
information  is  needed  to  obtain  a 
position  in  the  queue,  where  is  this 
information  kept,  and  what  are  the  rules 
for  accessing  this  information?  Would 


proposed  restrictions  on  the  Gritical 
Energy  Infrastructure  Information 
Rulemaking  proceeding  (Docket  Nos. 
RM02-4-000,  PL02-1-000)  affect 
parties'  ability  to  site  plants  or 
interconnect  cleanly? 

G.  Should  small  emd  large  non  gas- 
fired  generators  receive  different 
treatment  within  a  queue?  If  so,  how 
should  it  be  different? 

D.  Should  the  Gommission 
standardize  specific  queue  management 
practices  or  allow  regional  variations 
around  a  set  of  core  principles? 

E.  Should  queue  position  be  treated  as 
a  property  right  which  can  be 
transferred? 

Audience  Gomments 

(FR  Doc.  03-1033  Filed  1-15-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-2233-001 ,  EC03-14- 
000.  ER03-242-000,  ER03-257-000,  ER03- 
262-000,  ER03-263-000,  RT01 -2-000, 
RT01-98-000,  RT01-87-000  and  RT02-2- 
000] 

Ameren  Services  Company, 
FirstEnergy  Corporation,  Northern 
Indiana  Public  Service  Company, 
National  Grid  USA,  Midwest 
Independent  Transmission  System 
Operator,  Inc.,  American  Electric 
Power  Service  Corporation  Virginia 
Electric  and  Power  Company, 
American  Electric  Power  Service 
Corporation,  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana,  Inc.,  The  Dayton 
Power  and  Light  Company,  Virginia 
Electric  and  Power  Company,  and  PJM 
Interconnection,  L.L.C., 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  PJM  Interconnection, 
L.L.C.,  PJM  Interconnection,  L.L.C., 
Midwest  Independent  System 
Operator,  Inc.,  and  State-Federal 
Regional  RTO  Panels;  Notice  of  State- 
Federal  Regional  Panel  Discussion 

January  10,  2003. 

1 .  At  the  request  of  the  Indiana  Utility 
Regulatory  Gommission  (Indiana 
Gommission),  the  Federal  Energy 
Regulatory  Gommission  will  hold  a 
discussion  with  the  Commissioners  and 
staff  of  the  Indiana  Gommission  to 
discuss  dockets  related  to  RTO 
formation  that  are  currently  pending 
before  both  the  Gommission  and  the 
Indiana  Gommission.  These  cases 
involve  the  transfer  to  PJM 
Interconnection,  L.L.G.  of  functional 


control  of  transmission  assets  that 
American  Electric  Power  Service 
Gorporation  requested  on  behalf  of 
Appalachian  Power  Gompany, 
Colimibus  Southern  Power  Gompany, 
Indiana  Michigan  Power  Gompany, 
Kentucky  Power  Gompany,  Kingsport 
Power  Gompany,  Ohio  Power  Gompany 
and  Wheeling  Power  Gompany 
(collectively  AEP);  and  Northern 
Indiana  Public  Service  Company's 
request  for  transfer  of  functional  control 
of  its  transmission  facilities  to 
GridAmerica  and  the  Midwest  ISO.  The 
conference  is  established  pursuant  to 
the  Order  Announcing  the 
Establishment  of  State-Federal  Regional 
Panels  to  Address  RTO  Issues, 
Modifying  the  Application  of  Rule  2201 
in  the  Captioned  Dockets,  and  Clarifying 
Order  No.  607,  97  FERG  61,182  (2001), 
reh'g  denied  98  FERG  61,309  (2002). 
The  conferences  will  not  involve  any 
discussion  of  the  Indiana  Commission's 
open  dockets. 

2.  The  Indiana  Gommission  has 
indicated  that  the  Commissioners  and 
staff  of  the  Indiana  Utility  Regulatory 
Commission,  the  Public  Service 
Gommission  of  Kentucky,  the  Michigan 
Public  Service  Gommission,  the  Public 
Utilities  Gommission  of  Ohio,  the 
Tennessee  Regulatory  Authority,  the 
Virginia  State  Corporation  Commission, 
and  the  Public  Service  Gommission  of 
West  Virginia,  who  represent  the  states 
served  by  AEP,  may  wish  to  participate 
in  this  discussion;  other  affected  state 
commissions  also  may  have  an  interest 
in  this  matter  and  may  wish  to 
participate.  Attendance  at  the  meeting  is 
limited  to  the  Gommission,  state 
commissioners,  and  their  respective 
staffs. 

3.  The  discussion  will  take  place  at 
the  offices  of  the  Federal  Enejgy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC,  at  10  a.m. 
on  Tuesday,  January  14,  2003.  A 
transcript  of  the  discussion  will  be 
placed  in  the  above-captioned  dockets. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1028  Filed  1-15-03;  8:45  am]  " 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2002-0047;  FRL-7439-4] 

Agency  Information  Collection 
Activities:  Submission  EPA  iCR 
Number  1814.03  (0MB  No.  2040-0189) 
to  0MB  for  Review  and  Approval; 
Comment  Request 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice.       

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  hiformation 
Collection  I?equest  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  National  Health  Protection 
Siuvey  of  Beaches  (OMB  Control 
Number  2040-0189,  EPA  ICR  Number 
1814.03).  The  ICR,  which  is  abstracted 
below,  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  February  18, 
2003. 

ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Hoffinaim,  Standards  and  Health 
Protection  Division  (MC  4305T),  Office 
of  Science  and  Technology,  Office  of 
Water,  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  telephone 
number:  (202)  566-0388;  fax  number: 
(202)  566-0409;  e-mail  address: 
hoffmann.hck@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  08/13/2002  (67  FR  52716).  EPA 
sought  conmients  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  one 
comment. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OW- 
2002-0047,  which  is  available  for  public 
viewing  at  the  Water  Docket  in  the  EPA 
Docket  Center,  EPA  West,  Room  B102, 
1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426.  An  electronic 
version  of  the  public  docket  is  available 


through  EPA  Dockets  (EDOCKET)  at 
http://www.epq.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above.  ^ 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to  OW- 
docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mailcode:  4101T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB).  Attention:  Desk  Officer  for  EPA, 
725  17th  Street.  NW..  Washington.  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the 'official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  National  Health  Protection 
Survey  of  Beaches  (OMB  Control  No. 
204(M)189,  EPA  ICR  Number  1814.03). 
This  is  a  request  to  renew  an  existing 
approved  collection  that  is  scheduled  to 
expire  on  1/31/2003.  Under  the  OMB 
regulations,  the  Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB. 

Abstract:  Bacterial  and  other 
microbiological  contaminants  continue 
to  pose  potentially  serious  human 
health  problems  for  the  Nation's 


recreational  waters,  including  bathing 
beaches.  These  adverse  effects  have 
been  one  of  EPA's  long-standing 
concerns.  They  are  directly  related  to 
such  Clean  Water  Act  responsibiUties  as 
water  quality  standards  and  surface 
water  quality,  and  to  the  Agency's 
efforts  to  ensure  that  the  waters  of  the 
United  States  are  "fishable"  and 
"swimmable."  In  1986,  EPA  formally 
issued  a  revision  to  its  bacteriological 
ambient  water  quality  criteria 
recommendations  to  protect  persons 
participating  in  body  contact  recreation. 
In  addition,  recent  studies  have 
confirmed  the  adverse  health  effects 
resulting  from  bathing  in  contaminated 
waters.  Therefore,  water  quality  in 
bathing  beach  areas  is  a  critical  concern 
to  EPA. 

EPA  believes  there  is  a  need  to 
improve  the  overall  quality  and 
availability  of  public  information  about 
health  protection  activities  at  beaches, 
which  include,  but  are  not  limited  to, 
water  quality  standards,  monitoring  and 
assessment  activities,  and  beach 
closures.  Many  organizations  share 
responsibility  forthese  activities. 
Consequently,  EPA's  Office  of  Water 
will  conduct  an  aimual  "beach"  survey 
which  will  be  sent  to  environmental 
health  officials  from  State,  tribal, 
county,  and  city  agencies,  as  well  as 
representatives  from  various  interest 
groups.  It  will  obtain  and  verify 
information  on  the  location  and 
condition  of  swinuning  beaches  and  the 
agencies  and  persons  responsible  for 
maintaining  and  issuing  advisories  or 
closings  for  those  beaches  at  inland  sites 
around  the  Nation.  Responses  to  the 
questionnaire  (either  on  paper  or 
electronically  via  the  Internet)  will  help 
to  determine  compliance  with  water 
quality  standards,  to  assess  public 
health  risks,  and  to  determine  what 
steps  EPA  should  take  next,  if  any. 
Completion  of  the  questionnaire  and 
map  marking  will  be  voluntary. 

EPA  will  assemble  the  information 
(maps  and  questionnaire  responses)  into 
electronic  database  and  graphic  formats 
that  can  be  readily  einalyzed  and  shared 
with  responsible  parties  [e.g.,  EPA 
program  and  regional  offices,  other 
federal,  state,  tribal,  county,  and  city 
agencies),  as  well  as  the  public.  The 
nationwide  collection  of  information  is 
being  conducted  in  phases  over  three 
years,  with  an  average  estimated 
number  of  respondents  of  130  per  year. 
When  the  survey  is  fully  implemented, 
it  is  estimated  that  391  respondents  pet 
year  will  be  involved.  The  estimated 
aimual  cost  for  the  survey  per 
respondent  is  anticipated  to  decrease 
each  year,  since  respondents  will  only 


2334 


Federal  Register /Vol.  68,  No.  11 /Thursday,  January  16,  2003 /Notices 


be  requested  to  provide  information  that 
has  changed  during  the  year. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2.4  hours  per 
response.  Bxirden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  jmy 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  State 
and  county,  public  health,  and 
enviroruuental  protection  agencies. 

Estimated  Number  of  Respondents: 
130. 

Frequency  of  Response:  annual. 

Estimated  Total  Annual  Hour  Burden: 
312. 

Estimated  Total  Annualized  Cost 
Burden  (non-labor  costs):  $195. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  968  bours^  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  is  due  to  a 
reduction  in  the  number  of  respondents 
for  this  ICR.  This  ICR  will  collect 
information  only  from  inland  beaches 
that  are  not  required  to  report  to  EPA, 
or  those  states  that  do  not  apply  for  the 
BEACH  Act  Grants. 

Dated:  January  8,  2003. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
|FR  Doc.  03-966  Filed  1-15-03;  8:45  am] 
BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7439-3] 

EPA  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
Notification  of  Public  Advisory 
Committee  Teleconference  Meeting 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 
Committee  teleconference  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  hereby  given  that  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  will  meet  in  a  public 
teleconference  on  Wednesday,  January 
29  from  10  a.m.  to  12  p.m.  Eastern  Time. 
The  meeting  will  be  hosted  out  of  the 
main  conference  room,  U.S.  EPA,  655 
15th  Street,  NW.,  Suite  800, 
Washington,  DC  20005.  The  meeting  is 
open  to  the  public,  however,  due  to 
limited  space,  seating  will  be  on  a 
registration-only  basis.  For  further 
information  regarding  the 
teleconference  meeting,  or  how  to 
register  and  obtain  the  phone  number, 
please  contact  the  individuals  listed 
below. 

Background:  NACEPT  is  a  federal 
advisory  committee  under  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463.  NACEPT  provides  advice  and 
recommendations  to  the  Administrator 
and  other  EPA  officials  on  a  broad  range 
of  domestic  and  international 
environmental  policy  issues.  NACEPT 
consists  of  a  representative  cross-section 
of  EPA's  partners  and  principle 
constituents  who  provide  advice  and 
recommendations  on  policy  issues  and 
serves  as  a  sounding  board  for  new 
strategies  that  the  Agency  is  developfng. 
The  Compfiance  Assistance  Advisory 
Committee  (CAAC)  is  one  of  the 
subconunittees  under  the  auspices  of 
NACEPT. 

Purpose  of  Meeting:  The  NACEPT 
Council  will  review  and  discuss  the 
Compliance  Assistance  Advisory 
Committee's  comments  on  EPA's  Draft 
2003-2008  Strategic  Plan  Architecture. 
EPA  is  currently  soliciting  public 
comments  on  the  draft  goals  and 
objectives  that  will  provide  the  structiue 
for  the  new  Strategic  Plan.  This  meeting 
will  also  provide  the  full  NACEPT 
Council  the  opportunity  to  make 
recommendations  on  EPA's  strategic 
plaiming  architecture.  If  NACEPT 
approves  the  recommendations 
provided  by  the  CAAC,  then  it  will  be 
submitted  to  EPA's  Office  of  the  Chief 
Financial  Officer. 


Availability  of  Review  Materials: 
EPA's  Draft  FY  2003-2008  Strategic 
Plan  Architecture  is  available 
electronically  from  EPA's  Office  of  Chief 
Financial  Officer,  at  http:// 
www.  epa  .gov /ocfopage/ plan/ plan. htm . 
FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  wishing  to  gain 
access  to  the  conference  room  on  the 
day  of  the  meeting  must  contact  Ms. 
Gwen  Whitt,  Designated  Federal  Officer 
for  NACEPT,  U.S.  Environmental 
Protection  Agency  (1601E),  Office  of 
Cooperative  Environmental 
Management,  655  15th  Street,  NW., 
Suite  800,  Washington,  DC  20005; 
telephone/voice  mail  at  (202)  233-0079 
or  via  e-mail  at  whitt.gwen@epa.gov. 
You  may  also  contact  Sonia  Altieri  at 
(202)  233-0061  if  you  have  any 
questions.  The  agenda  will  be  available 
to  the  public  upon  request.  Written 
comments  fi-om  the  public  are  welcome 
any  time  before  or  during  the  meeting. 

General  Information:  Additional 
information  concerning  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT)  can 
be  found  on  our  Web  site  (http:// 
www.  epa.gov/ocem) . 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  ivlr. 
Whitt  at  least  five  business  days  prior  to 
the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  January  9,  2003. 
Mark  Joyce, 

Acting  Designated  Federal  Officer. 
[FR  Doc.  03-967  Filed  1-15-03;  8:45  am] 
BHJJNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7428-9] 

Proposed  Administrative  Cashout 
Deminlmis  Settlement  Under  Section 
122(g)  of  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment  for  the  NL  Industries 
(Taracorp)  Site. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622{i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  and  projected  future 
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response  costs  concerning  the  NL 
hidustries  (Taracorp)  Site,  with  the  total 
of  74  settling  parties  listed  in  the 
SUPPLEMENTARY  INFORMATION  portion  of 
this  notice.  The  settlement  requires  the 
settling  parties  to  pay  $1,163,125.65  to 
the  Hazardous  Substance  Superfund. 

The  total  cost  of  the  cleanup  is 
approximately  $63  million.  This 
number  is  the  sum  of  EPA's  past  costs 
of  approximately  $43  million,  plus  costs 
inciured  by  certain  potentially 
responsible  parties  of  approximately  $ 
20  million.  For  piuposes  of  settlement, 
site  costs  have  been  allocated 
approximately  50%  to  generators  and 
50%  to  owner/operators.  Since  edl 
deminimis  parties  are  generators,  the 
deminimis  percentage  share  of  site  costs 
is  based  on  fifty  percent  of  total  site 
costs,  or  $30  million.  Total  future  site 
costs  were  assigned  a  premiimi  of  20%. 
Payment  amoimts  for  each  deminimis 
generator  were  calculated  by 
multiplying  the  generator  site  cost  by 
each  deminimis  generator's  percentage 
share  of  volume  contributed  to  the  site. 
Under  the  terms  of  the  settlement,  the 
deminimis  generators  who  sign  the 
Consent  Order  agree  to  pay  their 
respective  settlement  amounts.  In 
exdiange  for  those  payments,  the 
United  States  covenants  not  to  sue  or 
take  administrative  action  pursuant  to 
sections  106  and  107(a)  of  CERCLA,  42 
U.S.C.  9606  and  9607(a),  relating  to  the 
Site.  In  addition,  participating 
deminimis  generators  will  be  entitled  to 
protection  from  contribution  action  or 
claims  as  provided  by  sections  113(f) 
and  122^)(5)  of  CERCLA.  42  U.S.C. 
9613(f)  and  9622(g)(5),  for  all  response 
costs  incurred  and  to  be  inciured  by  any 
person  at  the  Site. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice;  the  Agency 
will  accept  written  comments  relating  to 
the  settlement.  The  Agency  will 
consider  all  conunents  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  EPA's  Region  5  Office  at 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

DATES:  Comments  must  be  submitted  on 
or  before  February  18,  2003. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  EPA's 
Record  Center,  7th  floor,  77  W.  Jackson 
Blvd.,  Chicago,  Illinois  60604.  A  copy  of 
the  proposed  settlement  may  be 
obtained  from  Larry  L.  Johnson, 
Associate  Regional  Counsel,  U.S.  EPA, 


Mail  Code  C-14J.  77  W.  Jackson  Blvd., 
Chicago,  Illinois  60604,  telephone  (312) 
886-6609.  Comments  should  reference 
the  NL  Industries  (Taracorp)  Site,  and 
EPA  Docket  No.  91-00578-JLF,  and 
should  be  addressed  to  Larry  L. 
Johnson,  Associate  Regional  Counsel, 
U.S.  EPA,  Mail  Code  C-14J,  77  W. 
Jackson  Blvd.,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  L.  Johnson,  Associate  Regional 
Counsel,  U.S.  EPA,  Mail  Code  C-14J.  77 
W.  Jackson  Blvd.,  Chicago,  Illinois 
60604,  telephone  312-886-6609.      v 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  list  of  the  settling  de 
minimis  generators: 

1.  3-H  Industries  (Now  known  as 
Mayfield  Manufactming  Company). 

2.  A.  Edelstein  &  Sons. 

3.  A.O  Smith  Corporation. 

4.  Ace  Comb  Company. 

5.  Acme  Iron  &  Metal  Co. 

6.  Aero  Sale  &  Engineering. 

7.  Allied  Metal  Company. 

8.  Amax  Inc./Amax  Lead  &  Zinc. 

9.  American  National  Can  Company. 

10.  Baker  Iron  &  Metal. 

11.  Ball  Metal  &  Chemical. 

12.  Barter  Machinery  &  Supply 
Company. 

13.  Bill's  Auto  Parts. 

14.  C  &  D  Battery  dba/C&D  Charter 
Power  c/o  Allied  Signal ,  Inc. 

15.  C.L.  Downey  Company. 

16.  CNC  Industries,  Inc. 

17.  Cent)  Copper  Products  Co. 

18.  Chrysler  Corporation  (Daimler- 
Chrysler  Corporation). 

19.  Delhi  Battery  &  Supply  Co,  Inc. 

20.  Douglas  Battery  Manufacturing 
Comp. 

21.  Dimies,  Inc. 

22.  Elden  R.  Erikson  &  Sons,  Inc. 

23.  Electro  Battery  Manufacturing  Co. 

24.  Farmland  Industries. 

25.  Fisher  Steel  &  Supply  Co. 

26.  G  &  M  Scrap  Metal. 

27.  GSA — General  Services 
Administration. 

28.  Grossman  Iron  &  Steel  Company. 

29.  Herman  Strauss,  Inc. 

30.  Houston  Salvage. 

31.  Industrial  Electrical  Equipment 
Co. 

32.  Intra-American  Metals. 

33.  J.  Trockman  &  Sons.    • 

34.  L.  Kahn  &  Sons. 

35.  La  Salle  Steel  Company. 

36.  M.  Katch. 

37.  Mc  Graw  Edison  Company.     , 

38.  Mallin  Brothers  Company. 

39.  Marco  Steel  Supply. 

40.  Martin  Brothers  Mill  &  Foundry 
Supply. 

41.  Miller  Compressing  Company. 

42.  Milwaukee  Scrap  Metal  Co. 

43.  Modine  Manufactiu-ing. 


44.  Northbrook  Sports  Club. 

45.  Olin  Corporation. 

46.  Parks  Iron  &  Metal. 

47.  Peltz  Brothers. 

48.  Pequena  Battery  Company. 

49.  Pet,  Inc. 

50.  Plough,  Inc. 

51.  Reeves  Scrap  Metal. 

52.  Sam  Allen  &  Son.  Inc. 

53.  School  of  the  Ozarks  (Now  known 
as  College  of  the  Ozarks). 

54.  Schuster  Metals,  Inc. 

55.  Senser  Metal  Company. 

56.  Shapiro  Sales  Company. 

57.  Slesnick  Iron  &  Metal. 

58.  Southwestern  Bell  Telephone 
Company. 

59.  Stewart-Warner  Corp. 

60.  Stewart-Warner  Corporation  c/o 
Invensys. 

61.  Superior  Companies,  Inc. 

62.  University  of  Illinois  of  Urbana. 

63.  Vivo  Iron  &  Metal. 

64.  Wallach  Iron  &  Metal  Company. 

65.  Willoughby  Iron  &  Waste  Material 
Co. 

66.  Young  Radiator  Company.  • 

67.  United  Technologies  Corporation. 

68.  Parkans  International,  Inc. 

69.  Sherwin-Williams. 

70.  Marchem  Resources,  Inc. 

71.  Rankin  Technical  Institute. 

72.  Crown  Cork  &  Seal  Corporation. 

73.  Centritech  Corporation. 

74.  Milford  Rivet  &  Machine 
Company. 

Dated:  January?,  2003. 
Thomas  V.  Skinner, 
Regional  Administrator,  Region  5. 
(PR  Doc.  03-968  Filed  1-15-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7438-5] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
South  Carolina 

agency:  Environiftental  Protection 
Agency  (EPA). 
action:  Notice. 
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SUMMARY:  Notice  is  hereby  given  that 
the  State  of  South  Carolina  is  revising 
its  approved  Public  Water  System 
Supervision  Program.  South  Carolina 
has  adopted  drinking  water  regulations 
revising  the  public  notification  rule. 
EPA  has  determined  that  the  public 
notification  rule  meets  all  minimum 
federal  requirements,  and  is  no  less 
stringent  than  the  corresponding  federal 
regulations.  Therefore.  EPA  has 
tentatively  decided  to  approve  the  State 
program  revisions. 
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DATES:  All  interested  parties  may 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  by 
February  18,  2003  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  February  18,  2003,  a  public 
hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  final  and  effective  on  February 
18,  2003.  Any  request  for  a  public 
hearing  shall  include  the  following 
information:  (1)  The  name,  address,  and 
telephone  number  of  the  individual, 
organization,  or  other  entity  requesting 
a  hearing.  (2)  A  brief  statement  of  the 
requesting  person's  interest  in  the 
Regional  Administrator's  determination 
and  of  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing.  (3)  The  signatiu-e  of  the 
individual  making  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signatiu-e  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

South  Carolina  Department  of  Health 
and  Environmental  Control,  Bureau  of 
Water,  2600  Bull  Street,  Columbia, 
South  Carolina  29201. 

Environmental  Protection  Agency, 
Region  4,  Drinking  Water  Section,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janine  Morris,  EPA  Region  4,  Drinking 
Water  Section  at  the  Atlanta  address 
given  above  (telephone  404-562-9480). 

Authority:  (Section  1401  and  section  1413 
of  the  Safe  Drinking  Water  Act,  as  amended 
(1996).  and  40  CFR  part  142). 

Dated:  December  13,  2002. 
J.I.  Palmer,  Jr., 

Regional  Administrator,  Region  4. 
[PR  Doc.  03-859  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-743^5] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Georgia 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  tentative  approval. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Georgia  is  revising  its 
approved  Public  Water  System 
Supervision  Program.  Georgia  has 
adopted  drinking  water  regulations 
which  incorporate  the  requirements  of 
the  Interim  Enhanced  Surface  Water 
Treatment  Rule  and  Stage  1 
Disinfectants/Disinfection  Byproducts 
Rule.  EPA  has  determined  that  these 
revisions  are  no  less  stringent  than  the 
corresponding  federal  regulations. 
Therefore,  EPA  intends  on  approving 
this  State  program  revision. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  February 
18,  2003,  to  the  Regional  Administrator 
at  the  address  shown  below.  Frivolous 
or  insubstantial  requests  for  a  hearing 
may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
February  18,  2003,  a  public  hearing  will 
be  held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  on  February  18,  2003.  Any 
request  for  a  public  hearing  shall 
include  the  following  information:  The 
name,  address,  and  telephone  number  of 
the  individual  organization,  or  other 
entity  requesting  a  hearing;  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing;  and  the  signature  of  the 
individual  making  the  request,  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Department  of  Natural  Resources, 
Environmental  Protection  Division, 
Water  Resoiut:es  Branch,  205  Bulter 
SU-eet,  SE.,  Atlanta,  GA  30334  or  at  the 
Environmental  Protection  Agency, 


Region  4,  Drinking  Water  Section,  61 
Forsyth  Street  Southwest,  Atlanta, 
Georgia  30303. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Brown,  EPA  Region  4,  Drinking  Water 
Section  at  the  Atlanta  address  given 
above  or  at  telephone  (404)  562-9482. 

Authority:  (Section  1401, 1412.  and  1413 
of  the  Safe  Drinking  Water  Act,  as  amended 
(1996),  and  40  CFR  parts  9,  141  and  142  of 
the  National  Primary  Drinking  Water 
Regulations). 

Dated:  December  30,  2002. 
J.I.  Palmer,  Jr., 

Regional  Administrator,  Region  4. 

[PR  Doc.  03-965  Piled  1-15-03;  8:45  am] 

BILLING  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  92-237;  DA  03-«1] 

Next  Meeting  of  the  North  American 
Numbering  Council 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  January  13,  2003,  the 
Commission  released  a  public  notice 
announcing  the  January  22,  2003 
meeting  and  agenda  of  the  North 
American  Numbering  Coiuicil  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  public  aware  of  the  NANC's 
next  meeting  emd  its  agenda. 
DATES:  Wednesday.  January  22,  2003  at 
9  a.m. 

ADDRESSES:  Requests  to  make  an  oral 
statement  or  provide  written  comments 
to  the  NANC  should  be  sent  to  Deborah 
Blue.  Telecommunications  Access 
Policy  Division,  Wireline  Competition 
Bureau,  Federal  Communications 
Commission,  The  Portals  II,  445  12th 
Street,  SW.,  Suite  5-A420,  Washington. 
DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Blue,  Special  Assistant  to  the 
Designated  Federal  Officer  (DFO)  at 
(202)  418-1466  or  dblue@fcc.gov.  The 
fax  number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice,  CC  Docket  No.  92-237,  released 
on  January  13,  2003.  The  North 
American  Nimibering  Council  (NANC) 
has  scheduled  a  meeting,  to  be  held 
Wednesday,  January  22,  2003,  from  9 
a.m.  imtil  5  p.m.  The  meeting  will  be 
held  at  the  Federal  Communications 
Commission,  Portals  II,  445  12th  Street, 
SW.,  Room  TW-C305,  Washington,  DC. 
This  meeting  is  open  to  members  of  the 
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general  public.  The  FCC  will  attempt  to 
accommodate  as  many  participants  as 
possible.  The  public  may  submit  written 
statements  to  the  NANC.  which  must  be 
received  two  business  days  before  the 
meeting.  In  addition,  oral  statements  at 
the  meeting  by  parties  or  entities  not 
represented  on  the  NANC  will  be 
pennitted  to  the  extent  time  permits. 
Such  statements  will  be  limited  to  five 
minutes  in  length  by  any  one  party  or 
entity,  and  requests  to  make  an  oral 
statement  must  be  received  two 
business  days  before  the  meeting. 

Proposed  Agenda — Wednesday, 
January  22,  2003  9  a.m. 

1.  Announcements  and  Recent  News 

2.  Approval  of  Minutes 
—Meeting  of  November  19,  2002 

3.  Report  of  the  North  American  Numbering 

Plan  Administrator  (NANPA) 
— State  of  NANP  resources 
—NANPA  activity 

4.  Report  of  National  Thousands  Block 

Pooling  Administrator 
i — Activity  report 

• — Optional  pooling  implementation 
—Connecticut  UNP  trial 

5.  Report  of  Oversight  Working  Group 
—Review  of  Change  Orders 
— PAS  "workaround" 
— 2002  Performance  Survey 
— Performance  Improvement  Plan 

6.  Report  of  NANP  Expansion/Optimization 

IMG 
—Transmittal  of  Final  Report  to  FCC 
I  — Monitoring  in  future 

7.  Report  of  Intermediate  Numbering/Soft 

Dial  Tone  IMG 

8.  Status  of  Industry  Numbering  Committee 

activities 

9.  Report  of  the  Local  Number  Portability 

Administration  (LNPA)  Working  Group 
—Wireless  Number  Portability  Operations 
■    (WNPO)  Subcommittee 

10.  Report  from  NBANC 

11.  Report  of  Cost  Recovery  Working  Group 

12.  Report  of  E-Conferencing  Working  Group 

13.  Presentation  by  VoIP  provider  (Vonage) 

regarding  use  of  numbers 

14.  Steering  Committee 
—Table  of  NANC  Projects  ' 

15.  Report  of  Steering  Committee     ' 

16.  Summary  of  Action  Items 

17.  Public  Comments  and  Participation  (5 

minutes  per  speaker) 

18.  Other  Business 
Adjourn  no  later  than  5  p.m. 

Next  Meeting:  Wednesday,  March  19,  2003. 

Federal  Communications  Commission. 
Cheryl  L.  Callahan, 

Assistant  Chief,  Telecommunications  Access 
Policy  Division,  Wireline  Competition  Bureau 
(FR  Doc.  03-1095  Filed  1-15-03;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pm^uant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regiUations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  (he  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  10, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Liberty  Financial  Services,  Inc., 
Sioux  City,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Liberty 
National  Bank,  Sioux  City,  Iowa. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  First  National  Bancorp,  Inc.,  Libby, 
Montana;  to  merge  with  Montana  First 
National  Bancorporation,  Kalispell, 
Montana,  and  thereby  indirectly  acquire 
Montana  First  National  Bank,  Kalispell, 
Montana. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  10,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-925  Filed  1-15-^3;  8:45  am) 
BILUNG  CODE  621(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-1 0067] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB) 

AGENCY:  Center  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  we  have 
submitted  to  the  "Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR  part 
1320.  This  is  necessary  to  ensure 
compliance  with  an  initiative  of  the 
Administration.  We  cannot  reasonably 
comply  with  the  normal  clearance 
procedures  because  of  an  unanticipated 
event  and  possible  public  harm. 

It  is  widely  acknowledged  that  the 
elderly  are  going  without  critical 
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pharmaceutical  therapy  and  that  there 
are  morbidity  and  mortality 
consequences.  The  Administration  has 
developed  a  proposal  for  paying  for 
prescriptions  for  low-income  elderly 
Medicaid  recipients.  This  proposal  will 
allow  States  to  run  1115  demonstration 
projects  specifically  for  a  drug  benefit 
for  the  elderly. 

CMS  has  recently  completed  work  on 
an  innovative,  electronic  approach  for 
easing  the  burden  of  States  in  applying 
for  participation  in  the  Pharmacy  Plus 
demonstration  initiative.  We  are  seeking 
approval  of  the  forms  that  would  be 
used  to  collect  data  fi'om  applicants 
under  this  initiative. 

The  initiative  will  greatly  reduce  the 
time  period  required  for  States  to 
develop  and  apply  for  demonstration 
authority;  in  addition  the  initiative  is 
intended  to  expedite  the  review  and 
approval  time  required  by  CMS.  The 
initiative  specifies  the  requirements  of 
States  to  participate  in  the  initiative — if 
the  criteria  are  met  by  the  State  then 
deliberation  by  CMS  on  the  application 
should  be  minimal.  The  result  will  be 
an  expeditious  approval, 
implementation  and  operation  of 
demonstration  programs  that  will 
provide  prescription  coverage  to  lessen 
the  morbidity  and  mortality  that  is 
occurring.  Without  approval  of  these 
forms  on  an  emergency  basis,  millions 
of  Seniors  will  continue  to  vmder-utilize 
pharmaceutical  therapy  for  chronic  and 
acute  morbidity.  The  use  of  the  forms 
will  expedite  prescription  coverage  and 
utilization  of  important  medicines. 

CMS  is  requesting  0MB  review  and 
approval  of  this  collection  by  January 
28,  2003,  with  a  180-day  approval 
period.  Written  comments  and 
recommendation  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  January  27,  2003. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Pharmacy  Plus 
Template  for  Low  Income  Seniors  under 
Medicaid;  Form  No.:  CMS-10067 
(OMB#  0938-XXXX);  Use:  The  template 
for  the  Pharmacy  Plus  program  for  low 
income  seniors  under  Medicaid  will 
enable  states  to  apply,  via  a  standard 
format,  to  provide  a  drug  benefit  to 
elderly  recipients;  use  of  this  format 
will  expedite  the  process  of  obtaining 
CMS  review  and  approval  of  an 
application;  Frequency:  Other:  3  years 
after  initial  submission  for  the  1915  (c) 
waiver;  5  years  after  initial  submission 
for  the  1115  demonstration;  Affected 
Public:  State  Government;  Number  of 
Respondents:  51;  Total  Annual 
Responses:  25;  Total  Annual  Hours: 
115. 


We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410) 786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below  by  January  27,  2003: 

Centers  for  Medicare  and  Medicaid 
Services,  Office  of  Strategic  Operations 
and  Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Room  C5-16-03,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Fax  Number:  (410)  786- 
0262.  Attn:  Julie  Brown,  CMS-10067. 
And,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington.  DC  20503.  Attn.:  Brenda 
Aguilar,  CMS  Desk  Officer. 

Dated:  January  8,  2003. 
Julie  Bro«ra, 

Acting  Paperwork  Reduction  Act  Team 
Leader  and,  CMS  Reports  Clearance  Officer, 
Office  of  Strategic  Operations  and  Regulatory 
Affairs,  Division  of  Regulations  Development 
and  Issuances. 
(FR  Doc.  03-910  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-01 31] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  FDA  Rapid  Response 
Surveys 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  is  aiuiouncing  that  a 
proposed  collection  of  information 
entitled  "FDA  Rapid  Response  Surveys" 


has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  L.  Pincus,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1471. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  16,  2002  (67 
FR  63928),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  luiless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0500.  The 
approval  expires  on  June  30,  2004.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on  . 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  January  9,  2003. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-903  Filed  1-15-03;  8:45  am) 
BILUNG  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0284] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Food  Labeling:  Health 
Claims;  Record  Retention 
Requirements  for  the  Soy  Protein  and 
Risit  of  Coronary  Heart  Disease  Health 
Claim 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  entitled 
"Food  Labeling:  Health  Claims;  Record 
Retention  Requirements  for  the  Soy 
Protein  and  Risk  of  Coronary  Heart 
Disease  Health  Claim"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 
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SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  16,  2002  (67 
FR  63931),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  0MB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0428.  The 
approval  expires  on  December  31,  2005. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/ dockets. 

bated:  January  9,  2003. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-905  Filed  1-15-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1 528] 

Deifina  Hernandez;  Rescission  of 
Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  rescinding  an 
order  issued  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act) 
debarring  Ms.  Deifina  Hernandez  for  5 
years  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  is  issuing  this 
rescission  because  service  of  a  notice 
proposing  to  debar  Ms.  Hernandez  and 
offering  her  an  opportunity  for  a  hearing 
on  the  proposal  was  sent  to  the  wrong 
person. 

DATES:  This  notice  is  effective  _ 
November  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Catchings,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  6,  2002 
(67  FR  67629),  FDA  issued  an  order 
debarring  Ms.  Deifina  Hernandez  for  5 
years  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application  imder  sections  505,  512,  or 


802  of  the  act  (21  U.S.C.  355,  360b,  or 
382)  or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262)  (see 
sections  306(c)(1)(B)  and  (c)(2)(A)(iii) 
and  201(dd)  of  the  act  (21  U.S.C. 
321(dd))). 

The  debarment  order  stated  that  FDA 
had  served  Ms.  Hernandez  by  certified 
mail  on  May  13,  2002,  a  notice 
proposing  to  debar  her  and  offering  her 
an  opportunity  for  a  hearing  on  the 
proposal.  The  debarment  order  further 
stated  that  Ms.  Hernandez  had  failed  to 
request  a  hearing  and  thereby  waived 
her  opportunity  for  a  hearing  and 
waived  any  contentions  concerning  her 
debarment. 

FDA  has  learned  that  the  notice 
proposing  to  debar  Ms.  Hernandez  and 
offering  her  an  opportunity  for  a  hearing 
was  sent  to  an  incorrect  address  and 
was  apparently  signed  for  by  a  person 
with  the  same  name  as  Ms.  Hernandez, 
but  who  was  not  the  intended  subject  of 
the  notice.  Accordingly,  FDA  is 
rescinding  the  November  6,  2002,  order. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(section  306  (21  U.S.C.  335a))  and  under 
authority  delegated  to  the  Director  of  the 
Center  for  Drug  Evaluation  and  Research 
(21  CFR  5.34). 

Dated:  January  2.  2003. 
Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 
Research. 
[FR  Doc.  03-1020  Filed  1-15-03;  8:45  am] 

BtLUNG  CODE  416(Mn-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 D-0361] 

International  Conference  on 
Harmonisation;  Guidance  on  Q1D 
Bracketing  and  Matrixing  Designs  for 
Stability  Testing  of  New  Drug 
Substances  and  Products;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice^ . 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  entitled  "QlD 
Bracketing  and  Matrixing  Designs  for 
Stability  Testing  of  New  Drug 
Substances  and  Products."  The 
guidance  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
This  guidance  is  an  annex  to  an  ICH 
guidance  entitled  "QlA(R)  Stability 


Testing  of  New  Drug  Substances  and 
Products"  (66  FR  56332,  November  7, 
2001).  It  is  intended  to  provide  guidance 
on  the  application  of  reduced  designs 
(i.e.,  bracketing  and  matrixing)  for 
stability  studies  conducted  in 
accordance  with  the  principles  outlined 
in  ICH  QlA(R). 

DATES:  The  guidance  is  effective  January 
16,  2003.  Submit  written  or  electronic 
comments  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  or  the  Office  of 
Communication,  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
3844,  FAX  888-CBERFAX.  Send  two 
self-addressed  adhesive  labels  to  assist 
the  office  in  processing  your  requests. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  electronic  access  to  the 
guidance  document.  Submit  written 
comments  on  the  guidance  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
ecomments.  Requests  and  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guidance:  Chi-wan 
Chen,  Center  for  Drug  Evaluation 
and  Research  (HFD-830),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
827-2001,  or  Andrew  Shrake, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-345).  Food  and 
Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD 
20852-1448,  301-402-4635. 
Regarding  the  ICH:  Janet  Showalter, 
Office  of  International  Programs 
(HFG-1),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
0864. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
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hannonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission; 
the  European  Federation  of 
Pharmaceutical  Industries  Associations; 
the  Japanese  Ministry  of  Health,  Labour, 
and  Welfare;  the  Japanese 
Pharmaceutical  Manufactiuers 
Association;  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research,  FDA;  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  Health  Canada's  Health 
Products  and  Food  Branch,  and  the 
European  Free  Trade  Area. 

In  accordance  with  FDA's  good 
guidance  practices  (GGPs)  regulation  (21 
CFR  10.115),  this  document  is  being 
called  a  guidance,  rather  than  a 
guideline. 

To  facilitate  the  process  of  making 
ICH  guidances  available  to  the  public, 
the  agency  has  changed  its  procediue 
for  publishing  ICH  guidances.  As  of 
April  2000,  we  no  longer  include  the 
text  of  ICH  guidances  in  the  Federal 
Register.  Instead,  we  publish  a  notice  in 
the  Federal  Register  announcing  the 
availability  of  an  ICH  guidance.  The  ICH 
guidance  is  placed  in  the  docket  and 
can  be  obtained  through  regular  agency 
sources  (see  ADDRESSES).  Draft 
guidances  are  left  in  the  original  ICH 
format.  The  final  guidance  is 
reformatted  to  conform  to  the  GGP  style 
before  publication. 

In  the  Federal  Register  of  September 
25.  2001  (66  FR  49029),  FDA  published 
a  draft  tripartite  guidance  entitled  "QlD 
Bracketing  and  Matrixing  Designs  for 
Stability  Testing  of  Drug  Substances  and 


Drug  Products."  The  notice  gave 
interested  persons  an  opportunity  to 
submit  comments  by  November  26, 
2001.  After  consideration  of  the 
comments  received  and  revisions  to  the 
guidance,  a  final  draft  of  the  guidance 
was  submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
regulatory  agencies  on  February  7,  2002. 

This  guidance  is  an  annex  to  an  ICH 
guidance  entitled  "QlA(R)  Stability 
Testing  of  New  Drug  Substances  and 
Products"  (66  FR  56332).  ft  is  intended 
to  provide  guidance  on  the  application 
of  bracketing  and  matrixing  for  stability 
studies  conducted  in  accordance  with 
the  principles  outlined  in  QlA(R). 

ICH  Q1A{R)  notes  that,  if  justified,  the 
use  of  two  types  of  reduced  stability 
study  designs  (i.e.,  bracketing  and 
matrixing)  can  be  applied  to  the  testing 
of  new  drug  substances  and  products, 
but  ICH  QlA(R)  provides  no  further 
guidance  on  the  subject.  This  ICH  QlD 
guidance  is  intended  to  provide 
guidance  on  bracketing  and  matrixing 
designs.  Specific  principles  are  defined 
in  this  guidance  for  situations  in  which 
bracketing  or  matrixing  can  be  applied 
and  where  bracketing  or  matrixing  can 
be  applied  if  additional  justification  is 
provided.  Design  factors  and  other 
considerations  are  presented,  and 
potential  risks  of  using  reduced  designs 
are  discussed.  Sample  designs  are  also 
provided  for  illustrative  purposes. 

This  guidance  represents  the  agency's 
current  thinking  on  reduced  stability 
testing  of  new  drug  substances  and 
products.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statues 
and  regulations. 

n.  Comments 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written 
comments  on  the  guidance.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/cder/guidance/index.htm, 
http://www.fda.gov/cber/ 
pubIications.htm,  or  http:// 


www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  January  8,  2003. 
Margaret  M.  Dotzel,    - 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-904  Filed  1-15-03;  8:45  am] 

BILUr4G  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0492] 

Draft  Guidance  for  Industry  and 
Reviewers  on  Estimating  the  Safe 
Starting  Dose  in  Clinical  Trials  for 
Ttierapeutics  in  Adult  Healthy 
Volunteers;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  draft  guidance  for 
industry  and  reviewers  entitled 
"Estimating  the  Safe  Starting  Dose  in 
Clinical  Trials  for  Therapeutics  in  Adult 
Healthy  Volunteers."  This  draft 
guidance  outlines  a  common  process 
(algorithm)  and  terminology  for  deriving 
a  maximiun  recommended  starting  dose 
for  "first  in  human"  clinical  trials  of 
new  molecular  entities  in  adult  healthy 
volunteers.  Described  in  the  guidance  is 
a  method  for  using  nonclinical  data  to 
select  a  maximum  starting  dose  in  adult 
humans  that  is  not  expected  to  result  in 
significant  toxicity.  The  goal  is  to  ensiu^ 
the  safety  of  adult  human  volunteers  in 
initial  clinical  trials. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
March  17,  2003.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Osterberg,  Center  for  Drug 
Evaluation  and  Research  (HFD-24), 
Food  and  Drug  Administration,  1451 
Rockville  Pike,  Rockville.  MD  20852, 
301-594-5482  or  M.  David  Green, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-579),  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville,  MD  20852.  301-827-5349. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  and 
reviewers  entitled  "Estimating  the  Safe 
Starting  Dose  in  Clinical  Trials  for 
Therapeutics  in  Adult  Healthy 
Volunteers."  When  selecting  the  starting 
dose  in  an  initial  clinical  trial  for  a  new 
molecular  entity  (NME),  one  can  only 
rely  on  the  safety  data  generated  in 
nonclinical  studies  since,  by  definition, 
there  are  no  human  data.  The  draft 
guidance  describes  a  method  by  which 
a  starting  dose  may  be  selected  for  an  • 
initial  clinical  trial  that  is  not  expected 
to  result  in  significant  toxicity,  but  that 
will  allow  reasonably  rapid  attaiiunent 
of  phase  I  trial  objectives  (e.g., 
assessment  of  the  NME's  tolerability, 
pharmacodynamic  and/or 
pharmacokinetic  profile).  The  draft 
guidance  establishes  a  consistent 
terminology  for  discussing  the  starting 
dose  and  a  strategy  for  selecting  a 
maximum  recommended  safe  starting 
dose  based  on  no-observed-adverse- 
effect  levels  in  animals.  Common 
conversion  factors  for  deriving  human 
equivalent  doses  from  animal  data  are 
provided,  and  factors  to  be  considered 
in  determining  reasonable  safety 
margins  are  discussed  in  detail.  The 
draft  guidance  also  addresses  the  use  of 
the  nonclinical  pharmacologically 
active  dose  and  systemic  exposure  data 
in  selection  of  a  maximum 
recommended  clinical  starting  dose. 
Comments  on  dose  escalation  are 
outside  the  scope  of  this  draft 
document. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance,  when  finalized,  will 
represent  the  agency's  current  thinking 
on  estimating  a  maximum  safe  starting 
dose  in  initial  clinical  trials  for 
therapeutics  in  adult  healthy  volunteers. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 


n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance.  Two 
copies  of  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
subruit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  dociunent  at  either  http:/ 
/www.fda.gov/cder/guidance/index.htm 
OT  http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  January  8,  2003. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-906  Filed  1-15-03;  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee  on  Training  in 
Primary  Care  Medicine  and  Dentistry; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting.  The  meeting  will  be 
open  to  the  public. 

Name:  Advisory  Committee  on 
Training  in  Primary  Care  Medicine  and 
Dentistry. 

Date  and  Time:  February  10.  2003; 
8:30  a.m.-4:30  p.m.,  February  11,  2003; 
8  a.m.-2  p.m. 

Place:  The  Holiday  Inn  Select,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Purpose:  The  Advisory  Committee 
provides  advice  and  recommendations 
on  a  broad  range  of  issues  dealing  with 
programs  and  activities  authorized 
imder  section  747  of  the  Public  Health 
Service  Act  as  amended  by  The  Health 
Professions  Education  Partnership  Act 
of  1998,  Public  Law  105-392.  This 
meeting  will  be  devoted  to  drafting  the 
third  report  of  the  Advisory  Committee 
which  will  be  submitted  to  Congress 
and  the  Secretary  of  the  Department  of 
Health  and  Human  Services  in 
November  2003.  The  third  report  will 
focus  on  disparities  in  health  care  and 


their  implications  for  primary  care 
medical  education. 

Agenda:  The  meeting  on  February  10 
will  begin  with  welcoming  and  opening 
comments  from  the  Chair  and  Executive 
Secretary  of  the  Advisory  Committee.  A 
plenary  session  will  follow  in  which  the 
Advisory  Committee  members  will  work 
to  draft  various  sections  of  the  third 
report.  The  Advisory  Committee  will 
also  divide  into  two  workgroups  to 
further  develop  the  report.  ' 

On  February  11  the  Advisory 
Committee  will  meet  in  plenary  session 
to  discuss  performance  measures  for 
programs  under  section  747  of  the 
Public  Health  Service  Act  and  methods 
of  disseminating  Advisory  Committee 
recommendations.  The  Advisory 
Committee  will  discuss  its  role  and 
provide  an  opportimity  for  public 
conmient. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anyone  interested  in  obtaining  a  roster  ■ 
of  members  or  other  relevant 
information  should  write  or  contact 
Stan  Bastacky,  D.M.D.,  M.H.S.A..  Acting, 
Deputy  Executive  Secretary,  Advisory 
Committee  on  Training  in  Primary  Care 
Medicine  and  Dentistry,  Parklawn 
Building,  Room  9A-21,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-6326.  The  web 
address  for  information  on  the  Advisory 
Committee  is  http://bhpr.brsa.gov/ 
medicine-dentistry/actpcmd. 

Dated:  January  10.  2003. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  03-1021  Filed  1-15-03;  8:45  am) 
BILLING  CODE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  the  Ethical  Problems 
Encountered  by  Nurses  and  Social 
Workers:  Implications  for  Job 
Satisfaction  and  Retention 

SUMMARY:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Department  of  Clinical  Bioethics,  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection :  Title:  The 
Ethical  Problems  Encountered  by 
Niuses  and  Social  Workers: 
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Implications  for  Job  Satisfaction  and 
Retention.  Type  of  Information 
Collection  Request:  new.  Need  and  Use 
of  Information  Collection:  The  purposes 
of  the  study  are  (1)  to  identify  common 
ethical  problems  experienced  by  nurses 
and  social  workers  in  health  care 
settings;  (2)  to  identify  the  relationships 
between  selected  individual  and 
organizational  factors  and  perceptions 
of  ethical  stress,  job  satisfication  and 
retention;  and  (3)  to  identify  the 
availability  of  ethics  support  services. 
The  findings  will  provide  valuable 
information  concerning:  (1)  The  extent 
to  which  ethical  problems  and  stress  are 
contributing  to  a  shortage  of  health  care 
providers;  (2)  the  importance  of  ethics 
related  content  in  niu'ses'  and  social 
workers'  education;  and  (3)  the 
importance  of  ethics  support  services. 
Frequency  of  Response:  Once.  Affected 
Public:  Individuals;  academic 
institutions;  business  or  other  for-profit; 
not-for-profit  orgaiuzations.  Type  of 
Respondents:  Registered  nurses  and 
social  workers.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  2,700;  Estimated 
Number  of  Responses  per  Respondent: 
J;  Average  Burden  Hours  Per  Response: 
.33;  and  Estimated  Total  Annual  Burden 
Hours  Requested:  891.  The  annualized 
cost  to  respondents  is  estimated  at: 
$59,400.  There  are  no  capital  costs  to 
report.  There  are  no  operating  or 
maintenance  costs  to  report. 

Request  for  Comment:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  contact 
Cormie  Ulrich,  RN,  PhD,  Principal 
Investigator,  Department  of  Clinical 
Bioethics,  Warren  G.  Magnuson  Clinical 
Center,  Building  10,  Room  ICUS, 
Bethesda,  MD  20892,  or  call  non-toll- 


free  number  (301)  451-8338  or  E-mail 
your  request,  including  your  address  to: 
culrich@cc.nih  .gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  January  9.  2003. 
David  K.  Henderson, 

Deputy  Director,  Warren  G.  Magnuson 

Clinical  Center,  National  Institutes  of  Health. 

Ezekiel  Emanuel, 

Director,  Department  of  Clinical  Bioethics, 

Warren  G.  Magnuson  Clinical  Center, 

National  Institutes  of  Health. 

[FR  Doc.  03-938  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pvusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  National 
following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel;  Host- 
Tumor  Cell  Interactions  in  Myeloma. 

Date:  January  28,  2003. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  to  review 
and  evaluate  grant  applications. 

Place:  National  Institutes  of  Health,  6116, 
Executive  Boulevard,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  William  D.  MerriU,  PhD, 
Scientific  Review  Administratcw,  Grants 
Review  Branch,  National  Cancer  Institute, 
National  Institutes  of  Health,  6116  Executive 
Boulevard.  Room  8034.  MSC  8328,  Bethesda. 
MD  20892-8328,  301-496-9767. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 


93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  January  7,  2003. 
Antfa  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-930  Filed  1-15-03;  8:45  ami 
BILLING  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

ftational  Institutes  of  Healtti 

National  Cancer  Institute;  Notice  of 
IMeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  contact  person  listed  below  in 
advance  of  the  meeting. 

A  portion  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose 
confidentiality  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Cancer 
Advisory  Board,  Ad  Hoc  Subcommittee  on 
Confidentiality  of  Patient  Data. 

Dates:  February  10-12,  2003. 

Open:  February  10,  2003,  7:15  p.m.  to  8:15 
p.m. 

Agenda:  To  discuss  activities  related  to  the 
Ad  Hoc  Subcommittee  on  Confidentiality  of 
Patient  Data. 

Place:  Bethesda  Hyatt  Hotel,  1  Metro  Place, 
Bethesda,  MD  20892. 

Contact  Person:  Ms.  Mary  McCabe, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  31,  Room  3A44, 
Bethesda.  MD  20892,  (30ir496-6404. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Open:  February  11,  2003.  8:30  a.m.  to  12:05 
p.m. 
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Agenda:  Program  reports  and 
presentations;  business  of  the  Board. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room,  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Marvin  R.  Kalt, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  8th  Floor,  Room  8001, 
Bethesda,  MD  20892-8327.  (301)  496-5147. 

Name  of  Committee:  National  Cancer 
Advisory  Board,  Subcommittee  on  Planning 
and  Budget. 

Open:  February  11,  2003. 12:15  p.m.  to 
1:15  p.m. 

Agenda;  To  discuss  activities  related  to  the 
Subcommittee  on  Planning  and  Budget. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Ms.  Cherie  Nichols, 
Executive  Secretary,  Subcommittee  on 
Planning  and  Budget,  National  Cancer 
Institute,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Room  11A03, 
Bethesda.  MD  20892.  (301)  496-5515. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Open:  February  11,  2003, 1:20  p.m.  to  2:10 

Pin. 

Agenda:  Program  reports  and 
presentations;  business  of  the  Board. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Marvin  R.  Kalt, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard.  8th  Floor,  Room  8001, 
Bethesda,  MD  20892-8327.  (301)  496-5147. 

Name  of  Committee:  National  Cancer 
Advisory  Board,  Subcommittee  on  Clinical 
Investigations. 

Open:  February  11.  2003,  2:10  p.m.  to  3:10 
p.m. 

Agenda:  To  discuss  activities  related  to  the 
Subcommittee  on  Clinical  Investigations. 

Place:  National  Cancer  Institute.  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Ellen  Feigal,  Executive 
Secretary,  National  Cancer  Institute,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Building  31,  Room  3A44,  Bethesda,  MD 
20892,(301)496-6711. 

Name  of  Committee:  NationaFCancer 
Advisory  Board,  Ad  Hoc  Subcommittee  on 
Bioinformatics  Vocabulary. 

Open:  February  11,  2003.  3:10  p.m.  to  4:10 
p.m. 

Agenda:  To  discuss  activities  related  to  the 
Ad  Hoc  Subcommittee  on  Bioinformatics 
Vocabulary. 

Contact  Person:  Dr.  Frank  Hartel.  Executive 
Secretary,  National  Cancer  Institute,  National 
Institutes  of  Health,  6116  Executive 
Boulevard,  Building  6116,  Room  4019, 
Bethesda,  MD  20892-8327,  (301)  435-3869. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Closed:  February  11,  2003,  4:10  p.m.  to 
recess. 


Agenda:  Review  of  grant  applications. 

Contact  Person:  Dr.  Marvin  R.  Kalt. 
Executive  Secretary.  National  Cancer 
Institute.  National  Institutes  of  Health,  6116 
Executive  Boulevard,  8th  Floor,  Room  8001, 
Bethesda,  MD  20892-8327.  (301)  496-5147. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Open:  February  12,  2003,  8:30  a.m.  to 
adjournment. 

Agenda:  Program  reports  and 
presentations;  business  of  the  Board. 

Contact  Person:  Dr.  Marvin  R.  Kalt, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  8th  Floor,  Room  8001, 
Bethesda,  MD  20892-8327.  (301)  496-5147. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  wiien 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
deainfo.nci.nih.gov/advisory/ncab.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  January  9,  2003. 

Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-937  Filed  1-15-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Environmental  Health  Sciences  Council. 

Date:  February  10-11.  2003. 

Open:  February  10,  200,  8:30  am  to  5  pm. 

Agenda;  Discussion  of  Program  Policies 
and  Issues. 

Place:  Nat.  Inst,  of  Environmental  Health 
Sciences,  Building  101,  Conference  Rooms 
ABC.  Ill  Alexander  Drive,  Research  Triangle 
Park,  NC  27709. 

C/osed;  February  11,  2003,  9  am  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Nat.  Inst,  of  Environmental  Health 
Sciences,  Building  101,  Conference  Rooms 
ABC,  111  Alexander  Drive,  Research  Triangle 
Park,  NC  27709. 

Contact  Person:  Anne  P.  Sassaman,  PhD. 
Director.  Division  of  Extramural  Research 
and  Training.  National  Institutes  of 
Environmental  Health.  Sciences,  National 
Institutes  of  Health,  PO  Box  12233,  Research 
Triangle  Park,  NC  27709.  919/541-7723, 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
wwwjiiehs.nih.gov/dert/c-agenda.htm.  where 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic.Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards:  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  January  7,  2003. 
Anna  Snouffer, 

Deputy  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-929  Filed  1-15-03;  8:45  am) 
BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences:  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


2344 


Federal  Register/ Vol.  68,  No.  11 /Thursday,  January  16,  2003 /Notices 


amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Conference  (R13) 
Applications. 

Date:  February  6,  2003. 

Time:  1  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Nat.  Institute  of  Environmental 
Health  Sciences,  East  Campus,  Building 
4401,  Room  122.  Research  Triangle  Park,  NC 
27709  (Telephone  Conference  Call). 

Contact  Person:  Rose  M.  McGee,  Associate 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  P.O.  box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  919/541- 
0752. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  SBIR  Topic  90. 

Date:  February  12,  2003. 

Time:  9:30  am  to  10:30  am. 

Agenda:  To  review  and  evalute  contract 
proposals. 

Place:  NIEHS,  East  Campus.  Building  4401, 
Conference  Room  3162,  Research  Triangle 
Park.  NC  27709,  (Telephone  Conference 
Call). 

Contact  Person:  RoseAnn  M.  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Envirormiental 
Health  Sciences,  P.O.  Box  12233;  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  9f9/541- 
0752. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  SBIR  Topic  92. 

Date:  February  12,  2003. 

Time:  10:30  am  to  1  pm. 

Agenda:  To  review  and  evalute  contfact 
proposals. 

Place:  NIEHS,  East  Campus.  Building  4401, 
Conference  Room  3162,  Research  Triangle 
Park,  NC  27709,  (Telephone  Conference 
Call). 

Contact  Person:  RoseAnn  M.  McGee, 
Associate  Scientific  Review  Administrator. 


Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  P.O.  Box  12233;  MD  EC-30. 
Research  Triangle  Park,  NC  27709,  919/541- 
0752. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  SBIR  Topic  93. 

Date:  February  19,  2003. 

Time:  10  am  to  1  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS,  East  Campus,  Building  4401, 
Conference  Room  3446,  Research  Triangle 
Park,  NC  27709  (Telephone  Conference  Call). 

Contact  Person:  Rose  Anne  M.  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch.  Office  of  Program 
Operations.  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  919/541- 
0752. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  SBIR  Topic  91. 

Date:  February  19.  2003. 

Time:  1  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS,  East  Campus,  Building  4401. 
Conference  Room  3446,  Research  Triangle 
Park.  NC  27709  (Telephone  Conference  Call). 

Contact  Person:  RoseAnne  M.  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  919/541- 
0752. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health.  HHS) 
Dated:  January  8.  2003. 
Anna  P.  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-931  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meeting 

Pursu£int  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  NIDCR  Special  Grants 
Review  Committee,  Review  of  R03's  Ts,  and 
Fs. 

Date:  February  20-21,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Lynn  M.  King,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  45  Center  Dr.,  Rm  4AN-38K, 
National  Institute  of  Dental  &  Craniofacial 
Research,  National  Institutes  of  Health, 
Bethesda,  MD  20892-6402.  301-594-5006. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  January  7,  2003. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-933  Filed  1-15-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
■Meeting 

Piu'suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  and 
Craniofacial  Research  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
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552b{c)(4)  and  552b{c)(6),  tiUe  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Dental  and  Craniofacial  Research  Council. 

Date:  February  3,  2003. 

Open:  8:30  a.m.  to  11:30  a.m. 

Agenda:  Director's  report,  NIH  Director's 
comments,  concept  clearances. 

Place:  National  Institutes  of  Health, 
Building  45  (Natcher),  45  Center  Drive. 
Conference  Room  El  &  E2,  Bethesda,  MD 
20892. 

Closed:  12:30  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Piice:  National  Institutes  of  Health, 
Building  45  (Natcher),  45  Center  Drive, 
Conference  Room  El  &  E2,  Bethesda,  MD 
20892. 

Contact  Person:  J.  Ricardo  Martinez,  MD, 
MPH,  Associate  Director  for  Program 
Development,  Office  of  the  Director,  National 
Institute  of  Dental  &  Craniofacial  Research, 
31  Center  Drive,  Bldg.  31.  Rm.  5B55. 
Bethesda,  MD  20892. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nidcr.nih.gov/discover/nadrc/ 
index.htm,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  January  7,  2003. 
Anna  Snoufifer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-934  Filed  1-15-03;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 


the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu'e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-31,  review  of  R13  grants. 
Date:  January  28,  2003. 

Time:  12  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grants 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892.  (Telephone  conference  call.) 

Contact  Person:  H.  George  Hausch,  PhD., 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  posed  by  the  review  and  funding 
cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-35,  Review  of  R13 
grants.  , 

Date:  February  13,  2003. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grants 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892.  (Telephone  conference  call.) 

Contact  Person:  H.  George  Hausch,  PhD., 
Acting  Director,  4500  Center  Drive.  Natcher 
Building,  Rm.  4AN44F, 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-25,  Review  of  T32 
grants. 

Date:  February  19,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grants 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Lynn  M.  King,  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  45  Center  Dr.,  Rm  4AN-38K, 
National  Institute  of  Dental  and  Craniofacial 
Research,  National  Institutes  of  Health, 
Bethesda,  MD  20892-6402.  (301)  594-5006. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 
Dated:  January  7,  2003. 

Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-935  Filed  1-15-03;  8:45  am] 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  IMedicine; 
Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  National  Library  of 
Medicine  Special  Emphasis  Panel, 
January  13,  2003,  9  a.m.  to  January  14, 
2003,  5  p.m.,  which  was  published  in 
the  Federal  Register  on  November  19, 
2002,  67  FR  §9754. 

The  meeting  is  canceled  due  to  more 
time  needed  to  process  reviews  and 
reports. 

Dated:  January  7.  2003. 
Anna  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-928  Filed  1-15-03;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Biomedical  Library 
and  Informatics  Review  Committee. 

Date:  March  6-7,  2003. 

Time:  March  6,  2003,  8:30  am  to  5  pm. 

Agendo;  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine, 
Building  38,  Board  Room,  Bethesda.  MD 
20894. 

Time:  March  7,  2003,  8:30  am  too  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine, 
Building  33,  Board  Room,  Bethesda,  MD 
20894. 

Contact  Person:  Merlyn  M.  Rodrigues,  MD, 
PhD,  Medical  Officer/SRA,  National  Library 
of  Medicine,  Extramural  Programs,  6705 
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Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHD) 

Dated:  January  8,  2003. 
Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  03-932  Filed  1-15-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director 

Notice  of  Meeting 

Ptirsuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  contact  person  below  in 
advance  of  the  meeting. 

Name  of  Committee:  Recombinant  DNA 
Advisory  Committee  (RAC). 

Date:  January  17,  2003. 

Time:  9:30  a.m.  to  3  p.m. 

Agenda:  The  Committee  will  review  new 
data  from  a  retroviral-mediated  gene  transfer 
clinical  trial  in  Severe  Combined 
Immunodeficiency  (SCID)  that  could  be 
important  to  the  safety  of  participants  in  gene 
transfer  clinical  trials  that  use  retroviral 
vectors.  The  discussion  of  this  new 
information  may  lead  to  changes  in  the 
recommendations  on  the  safety  of  the  clinical 
gene  transfer  trials  in  SCID  formulated  by  the 
RAC  at  its  December  2002  meeting.  In 
addition,  the  RAC  may  make 
recommendations  pertaining  to  the  safety 
and  conduct  of  gene  transfer  clinical  trials 
using  retroviral  vectors. 

The  RAC  is  meeting  due  to  the  potential 
significance  of  this  new  data  and  the  need  for 
expeditious  deliberation  and  public 
discussion  of  its  potential  implications  for 
the  safety  and  conduct  of  clinical  gene 
transfer  trials  using  retroviral  vectors. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  45.  Conference 
Room  F1/F2,  Bethesda,  Maryland  20892. 

Contact:  Stephen  Rose,  Ph.D..  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committee,  Office  of  Biotechnology 
Activities,  Rockledge  1,  Room  750,  Bethesda, 
MD  20892.  (301J  496-9839. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
wvrw4.od.nih.gov/oba/,  where  an  agenda  and 


any  additional  information  for  the  meeting 
will  be  posted  when  available. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39592,  June  11, 
1980]  requires  a  statement  concerning  the 
official  government  programs  contained  in 
the  Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice  covers 
virtually  every  NIH  and  Federal  research 
program  in  which  DNA  recombinant 
molecules  techniques  could  be  used,  it  has 
been  determined  not  to  be  cost  effective  or 
in  the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are  affected. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  January  10,  2003. 
Anna  P.  Snouffer, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

This  notice  is  being  published  less  than  15 
days  before  the  meeting  due  to  the  emergency 
nature  of  the  actions  involved. 
[FR  Doc.  03-936  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  IMental  Health 
Services  Administration 

Community  Mental  Health  Services 
Performance  Partnership 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 
ACTION:  Notice;  correction. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
published  a  document  in  the  Federal 
Register  of  December  24,  2002, 
requesting  comments  from  the  general 
public  on  our  proposal  to  change  the 
Substance  Abuse  Prevention  and 
Treatment  Block  Grant  Program  into  the 
Substance  Abuse  Prevention  and 


Treatment  Performance  Partnership 
Program.  The  document  was  mis-titled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  D.  Faha,  Director  of  Legislation, 
(301)  443-7017. 

Correction 

In  the  Federal  Register  of  December 
24,  2002  in  FR  DOC  02-32305  on  page 
78496,  concerning  a  request  for 
comments  from  the  general  public  on 
our  proposal  to  change  the  Substance 
Abuse  Prevention  and  Treatment  Block 
Grant  Program  into  the  Substance  Abuse 
Prevention  and  Treatment  Performance 
Partnership  correct  the  title  of  the 
document  to  read: 

Substance  Abuse  Prevention  and 
Treatment  Performance  Partnership 

Dated:  January  9,  2003. 
Ann  C.  Agnew, 

Executive  Secretary  to  the  Department. 
[FR  Doc.  03-885  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

The  President's  New  Freedom 
Commission  on  Mental  Health;  Notice 
of  Meeting 

Pursuant  to  Executive  Order  13263, 
notice  is  hereby  given  of  a  meeting  of 
the  President's  New  Freedom 
Commission  on  Mental  Health  in 
February  2003. 

The  meeting  will  be  open  and  will 
consider  how  to  accomplish  the 
Commission's  mandate  to  conduct  a 
comprehensive  study  of  the  United 
States  mental  health  service  delivery 
system  and  to  make  recommendations 
on  improving  the  delivery  of  public  and 
private  mental  health  services  for  adults 
and  children.  The  Commission  meeting 
will  receive  reports  from  several  of  its 
subcommittees,  including  Medicaid, 
Evidence-Based  Practice/Medication 
Issues,  Consumer  Issues,  Culttiral 
Competence,  Housing  and 
Homelessness,  Employment  and  Income 
Support,  and  Children  and  Families. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Public 
comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  contact  below  to  make  arrangements 
to  comment  or  to  request  special 
accommodations  for  persons  with 
disabilities. 

Additional  information  and  a  roster  of 
Commission  members  may  be  obtained 
either  by  accessing  the  Commission 
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Web  site,  http:// 

www.mentalhealtbcommission.gov,  or 
by  communicating  with  the  contact 
whose  name  and  telephone  number  is 
listed  below. 

Committee  Name:  The  President's 
New  Freedom  Commission  on  Mental 
Health. 

Meeting  Date/Time: 

Open:  February  4,  2003, 1  p.m.  to  4 
p.m. 

Open:  February  5,  2003,  8:30  a.m.  to 
4  p.m. 

Open:  February  6,  2003,  8:30  a.m.  to 
12  p.m. 

Place:  Crystal  Gateway  Marriott,  1700 
Jefferson  Davis  Highway,  Arlington, 
Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claire  Heffeman,  Executive  Secretary, 
5600  Fishers  Lane,  Parklawn  Building, 
Room  13C-26,  Rockville,  MD  20857, 
Telephone:  (301)  443-1545;  Fax:  (301) 
480-1554,  e-mail: 

Cheffem@samhsa.gov,  Web  site:  http:// 
www.mentalhealthcommission  .gov. 

Dated:  January  13,  2003. 
Toian  Vaughn, 

Conwiittee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  03-1022  Filed  1-15-03;  8:45  am) 
MLUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meetings  of  SAMHSA  Special  Emphasis 
Panels  I  in  January  and  February  2003. 

A  summary  of  the  meetings  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Coral  Sweeney,  Review 
Specialist,  SAMHSA,  Division  of 
Extramiu-al  Policy  Management,  Review 
Branch,  5600  Fishers  Lane,  Room  17- 
89,  Rockville,  Maryland  20857. 
Telephone:  301^43-2998. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  these 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
title  5  U.S.C.  552b{c){6)  and  5  U.S.C. 
App.  2, 10(d). 


Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 
Meeting  Date:  January  29,  2003. 
Place:  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Division  of  Extramural  Policy 
Management,  Review  Branch,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857. 

Closed:  January  29,  2003. 

Panel:  Evaluation  Technical 
Assistance  Center,  SM  03-002. 

Contact:  Diane  McMenamin,  Division 
of  Extramural  Policy  Management, 
Review  Branch,  Parklawn  Building, 
5600  Fishers  Lane,  Room  1789, 
Rockville,  Maryland  20857. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Date:  February  3-7,  2003. 

Place:  Bethesda  Marriott,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Closed:  8:30  a.m.  February  3,  2003  to 
adjournment  February  7,  2003. 

Panel:  Targeted  Capacity  Expansion- 
Prevention  and  Early  Intervention,  SM 
03-004 — 3  Committees. 

Contact:  Diane  McMenamin,  Division 
of  Extramural  Policy  Management, 
Review  Branch,  Parklawn  Building, 
5600  Fishers  Lane,  Room  1789, 
Rockville,  Maryland  20857. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Date:  February  3-5,  2003. 

Place:  Bethesda  Marriott,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Closed:  8:30  a.m.  February  3,  2003  to 
adjoiuiunent  February  5,  2003. 

Panel:  American  Indian/ Alaska 
Native— NRC  SP  03-001,  1  Committee. 

Contact:  Diane  McMenamin,  Division 
of  Extramiu'al  Policy  Management, " 
Review  Branch,  Parklawn  Building, 
5600  Fishers  Lane,  Room  1789, 
Rockville,  Maryland  20857. 

Dated:  January  3,  2003. 
Diane  McMenamin, 

Division  of  Extramural  Policy  Management, 
Review  Branch,  Substance  Abuse  and  Mental 
Health  Services  Administration. 
[FR  Doc.  03-907  Filed  1-15-03;  8:45  am] 
BIUJNG  CODE  4162-2&-P 


DEPARTMENT  OF  THE  INTERIOR 


Rsh  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  Approval; 
Application,  Permit,  and  Reporting  for 
Federal  Subsistence  Hunt,  Designated 
Hunter,  and  Fish/Shellfish  Harvest  in 
Alaska 

agency:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice;  request  for  comments. 

summary:  The  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
part  1320,  which  implement  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  require  that  we 
provide  an  opportunity  for  interested 
members  of  the  public  and  affected 
agencies  to  comment  on  our  information  - 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  We  are  notifying 
the  public  that  we  will  submit  a  request 
to  OMB  to  renew  its  approval  of  the 
collection  of  information  for 
application,  permit,  and  reporting  for 
Federal  Subsistence  Hunt,  Designated 
Hunter,  and  Fish/Shellfish  Harvest  in 
Alaska. 

DATES:  Comments  must  be  submitted  on 
or  before  March  17,  2003. 
ADDRESSES:  Send  yoiu  conunents  to: 
Harvest  Data  Coordinator,  Office  of 
Subsistence  Management,  3601  C  Street, 
Suite  1030,  Anchorage,  Alaska  99503; 
and  Service  Information  Collection 
Clearance  Officer,  U.S.  Fish  and 
Wildhfe  Service,  MS  222-ARLSQ,  4401 
N.  Fairfax  Dr.,  Arlington,  VA  22203,  or 
e-mail  anissa_cmghead@fws.gov. 
FOR  FURTHER  INFORMATXM  CONTACT:  To 
request  a  copy  of  the  Information 
Collection  request,  explanatory 
information,  and  related  forms,  contact 
Anissa  Craghead,  Service  Information 
Collection  Clearance  Officer,  at  703/ 
358-1730  or  anissa_craghead@fws.gov; 
or  Charles  Miller,  Office  of  Subsistence 
Management,  at  907/786-3888. 
SUPPLEMENTARY  INFORMATION:  We  will 
submit  a  request  to  OMB  to  renew  its 
approval  of  the  collection  of  information 
associated  with  three  forms  used  by  the 
U.S.  Fish  and  Wildlife  Service.  Those 
forms  are  discussed  below. 

Title:  Federal  Subsistence  Hunt 
Application,  Permit,  and  Report. 

OMB  Number:  1018-0075. 

Service  Form  Number:  7FS-1. 

Frequency:  On  occasion. 

Description  of  Respondents:  Federally 
dehned  rural  residents. 

Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
.25  hours  per  response.  The  total  annual 
burden  is  1,225  hours. 

Total  Annual  Responses:  4,900. 

Abstract:  The  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA)  and 
Fish  and  Wildlife  Service  regulations  at 
50  CFR  part  100,  require  that  persons 
engaged  in  taking  fish  and  wildlife  in 
Alaska  must  report  their  take  to  the 
Federal  Subsistence  Board  (the  Board) 
and  that  nu^  residents  who  want  to 
participate  in  special  hunts  must  apply 
for  and  obtain  a  special  permit  to  do  so. 
The  Board  uses  harvest  information  to 
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evaluate  subsistence  harvest  success; 
the  effectiveness  of  season  lengths, 
harvest  quotas,  and  harvest  restrictions; 
hunting  patterns  and  practices;  and 
hunter  use.  Then  the  Board  uses  this 
information,  along  with  other 
information,  to  set  future  seasons  and 
harvest  limits  for  Federal  subsistence 
resource  users.  These  seasons  and 
harvest  hmits  are  set  in  order  to  meet 
the  needs  of  subsistence  hunters 
without  adversely  impacting  the  health 
of  existing  wildlife  populations. 

The  Federal  Subsistence  Hunt 
Application,  Permit,  and  Report  form 
allows  Federal  subsistence  users  to 
participate  in  special  hiuits  that  are  not 
available  to  the  general  public  but  are 
provided  for  by  Title  VHI  of  ANILCA. 
The  collection  of  information  on  this 
form  is  essential  to  the  missions  of  the 
U.S.  Fish  and  Wildhfe  Service  and  the 
Board.  Without  this  information,  the 
Service  would  be  imable  to  set 
■subsistence  seasons  and  harvest  limits 
to  meet  users'  needs  without  adversely 
impacting  the  health  of  the  animal 
population. 

Title:  Designated  Hunter  Permit 
Apphcation,  Permit,  and  Report. 

0MB  Number:  1018-0075. 

Service  Form  Numberfs):  7FS-2. 

Frequency:  On  occasion. 

Description  of  Respondents:  Federally 
defined  niral  residents. 

Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
.25  hours  per  response.  The  total  annual 
burden  is  100  hours. 

Total  Annual  Responses:  400. 

Abstract:  Under  the  authority  of 
ANILCA  and  Fish  and  Wildlife  Service 
regulations  at  50  CFR  part  100,  the 
Board  obtains  harvest  information  from 
persons  engaged  in  taking  fish  and 
wildlife  in  Alaska  and  uses  that 
information  to  evaluate  subsistence 
harvest  success;  the  effectiveness  of 
season  lengths,  harvest  quotas,  and 
harvest  restrictions;  hunting  patterns 
and  practices;  and  hunter  use.  Then  the 
Board  uses  this  information,  along  with 
other  information,  to  set  future  seasons 
and  harvest  limits  for  Federal 
subsistence  resource  users.  These 
seasons  and  harvest  limits  are  set  in 
order  to  meet  the  needs  of  subsistence 
himters  without  adversely  impacting  the 
health  of  existing  wildlife  populations. 

The  Designated  Hunter  Application, 
Permit,  and  Report  form  allows 
qualified  subsistence  users  to  harvest 
fish  or  wildlife  for  others  and  report  the 
harvest  of  multiple  animals  by  a  single 
himter  who  is  acting  for  others.  The 
collection  of  information  on  this  form  is 
essential  to  the  missions  of  the  U.S.  Fish 
and  Wildlife  Service  and  the  Board. 
Without  this  information,  the  Service 


would  be  unable  to  set  subsistence 
seasons  and  harvest  limits  to  meet  users' 
needs  without  adversely  impacting  the 
health  of  the  animal  population. 

Title:  Federal  Subsistence  Fish/ 
Shellfish  Harvest/Designated  Harvester 
Application,  Permit,  and  Report. 

OMB  Number:  1018-0075. 

Service  Form  Numberfs):  7FS-3. 

Frequency:  On  occasion. 

Description  of  Respondents:  Federally 
defined  rural  residents. 

Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
.5  hours  per  response.  The  total  aimual 
burden  is  62.5  hoius. 

Total  Annual  Responses:  125. 

Abstract:  ANILCA  allows  the  taking  of 
fish  and  wildlife  on  public  lands  in 
Alaska  for  subsistence  use,  if  users 
possess  and  comply  with  the  provisions 
of  any  pertinent  permit,  harvest  tickets, 
or  tags  required  by  the  State  or  Federal 
government.  All  Alaskans  who  are 
residents  of  rural  areas  or  commiuiities 
are  eligible  to  participate  in  subsistence 
taking  of  fish  and  shellfish  under  the 
regulations  at  50  CFR  part  100.  The 
Board  needs  information  on  the 
fisherman,  qualified  subsistence  users 
fished  for  (i.e.,  users  who  have 
designated  another  person  to  harvest  for 
them),  the  fish  or  shellfish  harvested, 
and  the  location  of  harvest  in  order  to 
make  recommendations  on  subsistence 
use.  Once  the  Board  evaluates  harvest 
information,  the  Board  uses  that 
information,  along  with  other 
information,  to  set  future  seasons  and 
harvest  limits  for  Federal  subsistence 
resource  users.  These  seasons  and 
harvest  limits  are  set  in  order  to  meet 
the  needs  of  subsistence  fisherman 
without  adversely  impacting  the  health 
of  existing  fish  and  shellfish 
populations. 

"The  Federal  Subsistende  Fish/ 
Shellfish  Harvest/Designated  Harvester 
Application,  Permit,  and  Report  form 
allows  qualified  subsistence  users  to 
harvest  fish  and  shellfish  for  themselves 
or  for  others.  This  form  also  allows 
Federal  subsistence  users  to  participate 
in  special  fishing  opportiinities  that  are 
not  available  to  the  general  public  but 
are  provided  for  by  Title  VIII  of 
ANILCA.  The  collection  of  information 
on  this  form  is  essential  to  the  missions 
of  the  U.S.  Fish  and  Wildlife  Service 
and  the  Board.  Without  this 
information,  the  Service  would  be 
unable  to  set  subsistence  seasons  and 
harvest  limits  to  meet  users'  needs 
without  adversely  impacting  the  health 
of  the  fish  and  shellfish  populations. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  ciurently  valid  OMB 


control  number.  We  are  requesting  a  3- 
year  term  of  approval  of  this 
information  collection.  We  invite 
comments  concerning  this  renewal  on: 
(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  ilfformation  will  have 
practical  utility;  (2)  the  accuracy  of  our 
estimate  of  burden;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  biuden  of  the 
collection  of  information  on 
respondents. 

Dated:  January  13,  2003. 
Anissa  Cmghead,  Information  Collection 
Officer,  Fish  and  Wildlife  Service. 
(PR  Doc.  03-943  Filed  1-15-03;  8:45  am] 

HLUNG  CODE  431 0-96-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WHdIife  Service 

Infonnatlon  Collection  To  Be 
Submitted  to  ttie  Office  of  Management 
and  Budget  (OMB)  for  Approval  Under 
tiie  Paperwork  Reduction  Act;  Federal 
Regional  Council  Application, 
Nomination,  and  Interview  Forms 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  will  submit  the  collection  of 
information  listed  below  to  OMB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  If  you  wish 
to  obtain  copies  of  the  proposed 
information  collection  requirement, 
related  forms,  and  explanatory  material, 
contact  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 

DATES:  We  will  accept  comments  until 
February  18,  2003. 

ADDRESSES:  Send  your  comments  on  the 
requirement  to  Office  of  Management 
and  Budget,  Office  of  Regulatory  Affairs, 
Attention:  Department  of  the  Interior 
Desk  Officer,  725  17th  Street,  NW., 
Washington,  DC  20503,  and  to  Anissa 
Craghead,  Information  Collection 
Clearance  Officer,  U.S.  Fish  and 
Wildlife  Service,  ms  222-ARLSQ,  4401 
N.  Fairfax  Drive,  Arlington,  VA  22203, 
(705)358-2445. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Anissa  Craghead  at  (703)  358-2445,  or 
electronically  to 
anissa_craghead@fws.gov. 
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SUPPLEMENTARY  INFORMATKJN:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  cequire  that  interested  members 
of  the  public  and  affected  agencies  have 
an  opportunity  to  comment  on 
information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  The  U.S.  Fish  and  Wildlife 
Service  (We)  plan  to  submit  a  request  to 
OMB  for  approval  of  the  collection  of 
information  related  to  the  recruitment  of 
Federal  Subsistence  Advisory  Council 
members.  We  are  requesting  a  3-year 
term  of  approval  for  this  information 
collection  activity. 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber. 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act  (16 
U.S.C.  3101)  designates  the  Departments 
of  the  Interior  and  Agriculture  as  the 
key  agencies  responsible  for 
implementing  the  subsistence  priority 
on  Federal  public  lands  for  rural  Alaska 
residents.  These  responsibilities  include 
the  establishment  of  Regional  Advisory 
Councils  with  members  from  each 
region  who  are  knowledgeable  about  the 
region  and  subsistence  uses  of  the 
public  lands.  In  order  for  the  Federal 
Board  to  make  recommendations  to  the 
Secretaries  for  membership  on  these 
Regional  Councils,  it  is  necessary  to 
recruit  and  screen  applicants.  These 
three  associated  forms  allow  the  Federal 
Subsistence  Board  to  recruit  applicants 
and  to  review  theij  credentials  in  order 
to  make  recommendations  to  the 
Secretaries  for  appointment  of  members 
to  the  Regional  Councils.  One-third  of 
the  seats  on  the  Regional  Councils 
become  vacant  each  year.  Additional 
vacancies  may  occiu  due  to  resignations 
or  deaths  of  sitting  members. 

On  October  29,  2002,  we  published  in 
the  Federal  Register  (67  FR  65993)  a 
notice  informing  the  public  that  we  are 
submitting  the  three  forms  described 
below  to  OMB  for  approval  under  the 
Paperwork  Reduction  Act.  We  included 
the  forms,  in  their  entirety,  in  that 
notice.  We  requested  public  comment 
on  the  forms  for  60  days,  ending 
December  30,  2002.  By  that  date,  we 
received  two  comments.  The  comments 
raised  several  issues  that  are  not 
relevant  to  the  forms.  The  comments 
that  are  relevant  to  the  forms  suggest 
that  we:  (1)  Elaborate  on  our  "criteria  for 
membership";  (2)  ask  applicants  and 
nominees  to  identify  all  groups — instead 
of  just  the  primary  group — that  they  feel 
they  would  represent  if  they  were 


selected  to  be  Council  members;  (3) 
require  a  letter  of  reconunendation  for 
each  applicant;  and  (4)  ask  applicants 
and  nominees  to  identify  potential 
conflicts  of  interest  (such  as  a  loyalty  or 
interest  that  would  supercede  the  needs 
of  the  entire  region)  if  they  were 
selected  to  sit  on  the  Council.  We  are 
not  making  any  changes  to  our 
subpiission  to  OMB  based  on  these 
,  comments.  We  believe  that,  in  the  case 
of  item  (1),  our  criteria  for  membership 
list  appropriate  minimum  qualifications 
for  applicants  and  nominees  to  the 
Council.  Further,  in  the  case  of  items  (2) 
through  (4),  we  believe  that  requesting 
additional  information  from  an 
applicant  or  nominee  is  an  urmecessary 
burden.  The  detailed  qualifications  and 
interests  of  individuals  applying  or 
nominated  for  a  position  on  the  Council 
will  be  evident  in  their  responses  to 
questions  on  the  application  or 
nomination  forms  and  during  the 
candidate  evaluation  interviews. 

Title:  Federal  Subsistence  Regional 
Advisory  Council  Membership 
Application  Form. 
Form  number:  7-FW  4. 
Approval  Number:  1018-XXXX. 
Frequency  of  Collection:  Annually. 
Description  of  Respondents:  Alaska 
residents. 

Total  Annual  Burden  Hours:  We 
estimate  the  reporting  burden  to  average 
0.5  hours  per  respondent.  With  an 
estimated  120  applicants  annually,  the 
estimated  total  annual  burden  hours  is 
60  hours. 

Total  Aimual  Responses:  We  expect 
about  120  applications  to  be  submitted 
annually. 

Title:  Federal  Subsistence  Regional 
Advisory  Coimcil  Membership 
Nomination  Form. 
Form  number:  7-FW  5. 
Approval  Number:  1018-XXXX. 
Frequency  of  Collection:  Annually. 
Description  of  Respondents:  Local 
governments.  Tribal  organizations,  and 
special  interest  groups. 

Total  Annual  Burden  Hours:  We 
estimate  the  reporting  burden  to  average 
0.5  hours  per  respondent.  With  an 
estimated  50  nominations  aimually,  the 
estimated  total  annual  burden  hours  is 
25  hours. 

Total  Annual  Responses:  We  expect 
about  50  nominations  to  be  submitted 
aimually. 

Title:  Regional  Advisory  Council 
Member  Evaluation — Candidate 
Interview  Form. 
Form  number:  7-FW  6. 
Approval  Number:  1018-XXXX. 
Frequency  of  Collection:  Annually. 
Description  of  Respondents:  Alaska 
residents. 


Total  Annual  Burden  Hours:  We 
estimate  the  reporting  burden  to  average 
0.5  hours  per  interview.  We  will 
conduct  5  interviews  per  applicant  or 
nominee.  Therefore,  with  an  estimated 
170  applicants/nominees,  the  estimated 
total  annual  burden  hours  is  425  hours. 

Total  Annual  Responses:  We  expect 
to  conduct  about  850  interviews 
annually. 

Note:  The  total  annual  burden  hours 
estimated  in  this  notice  differ  from  the  total 
annual  burden  hours  we  provided  in  the 
notice  published  in  the  Federal  Register  on 
October  29,  2002.  In  the  previous  notice,  we 
neglected  to  include  the  burden  hours 
associated  with  interviewing  nominees  for 
Council  positions.  Therefore,  our  corrected 
estimate  is  250  hours  greater  than  our 
previous  estimate: 

We  again  invite  comments  concerning 
this  proposed  information  collection  on: 
(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
selection  of  Regional  Council  members, 
including  wheSier  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
ovu  estimate  of  the  burden  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and, 
(4)  ways  to  minimize  the  biuden  of  the 
collection  of  information  on 
respondents.  The  information 
collections  in  this  program  are  part  of  a 
system  of  record  covered  by  the  Privacy 
Act  (5  U.S.C.  552(a)). 

Dated:  January  13.  2003. 
Anissa  Craghead, 

Information  Collection  Officer,  Fish  and 
Wildlife  Service. 
[FR  Doc.  03-942  Filed  1-15-03;  8:45  am) 

BILUNG  COOC  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Endangered 
Species  Recovery  Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  permit 

applications. 

summary:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pmsuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  (16  U.S.C.  1531  et  seq.).  We,  the 
U.S.  Fish  and  Wildlife  Service,  solicit 
review  and  comment  from  local.  State, 
and  Federal  agencies,  and  the  public  on 
the  following  permit  requests. 
DATES:  Comments  on  these  permit 
applications  must  be  received  on  or 
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before  February  18,  2003  to  receive  our 
consideration. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species,  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service, 
911  NE.,  11th  Avenue,  Portland,  Oregon 
97232-4181  (fax:  (503)  231-6243). 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above  (telephone: 
(503)  231-2063).  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents.    - 

SUPPLEMENTARY  INFORMATION: 
Permit  No.  TE-0G6112 

Applicant:  Gretchen  Padgett-Flohr, 

Fremont,  California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  capture, 
release,  and  collect  voucher  specimens) 
the  Sonoma  and  Santa  Barbara  distinct 
population  segments  of  the  California 
tiger  salamander  (Ambystoma 
.  califomiense)  in  conjunction  with 
demographic  research  in  Sonoma  and 
Santa  Barbara  Counties,  California  for 
the  purpose  of  enhancing  their  survival. 

Permit  No.  TE-4)65493 

Applicant:  Peter  Trenham,  Davis, 

California. 

The  applicant  requests  a  permit  to 
take  (harass  by  siuvey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
(Branchinecta  conservatio),  the 
longhom  fairy  shrimp  (Branchinecta 
longiantenna),  the  vernal  pool  fairy 
shrimp  [Bmnchinecta  lynchi),  and  the 
vernal  pool  tadpole  shrimp  {Lepidurus 
packardi)  in  conjimction  with 
population  demographic  studies 
throughout  the  range  of  each  species  for 
the  piupose  of  enhancing  their  survival. 

Permit  No.  TE-065741 

Applicant:  John  Lovio,  San  Diego, 

California. 

The  applicant  requests  a  permit  to 
take  (monitor  nests)  the  least  Bell's  vireo 
(Vireo  bellii  pusillus),  take  (harass  by 
survey  and  monitor  nests)  the 


southwestern  willow  flycatcher 
(Empidonax  traillii  extimus),  and  take 
(survey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino]  in  conjunction  with 
surveys  throughout  the  range  of  each 
species  in  California  for  the  purpose  of 
enhancing  their  survival. 

Permit  No.  TE-065923 

Applicant:  Jon  Winter,  Santa  Rosa, 
California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  capture,  and 
release)  the  Sononja  distinct  population 
segment  of  the  California  tiger 
salamander  (Ambystoma  califomiense] 
in  conjunction  with  demographic 
research  in  Sonoma  Coimty,  CaUfornia 
for  the  purpose  of  enhancing  its 
survival. 

We  solicit  public  review  and 
comment  on  each  of  these  recovery 
permit  applications. 

Dated:  December  13.  2002. 
Rowan  Gould, 

Regional  Director.  Region  1,  Fish  and  Wildlife 
Service. 
[FR  Doc.  03-908  Filed  1-15-03;  8:45  am] 

B4LUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Draft 
Recovery  Plan  for  the  Zapata 
Bladderpod  (Lesquerella  thamnophila) 
for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  dociunent  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  aimoimces  the 
availability  for  public  review  of  the  draft 
Recovery  Plan  for  the  Zapata 
bladderpod  (Lesquerella  thamnophila]. 
Six  populations  are  still  known  to  exist 
in  varying  numbers.  The  Service  solicits 
review  and  comment  from  the  public  on 
this  draft  plan. 

DATES:  The  comment  period  for  this 
drafj  Recovery  Plan  closes  on  February 
18,  2003.  Comments  on  the  draft 
Recovery  Plan  must  be  received  by  the 
closing  date. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  can  obtain  a 
copy  from  the  U.S.  Fish  and  Wildlife 
Service,  Corpus  Christi  Ecological 
Services  Field  Office,  c/o  TAMUCC,  Box 
338.  6300  Ocean  Drive,  Corpus  Christi, 
Texas,  78412.  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  draft  Recovery 


Plan  to  the  Field  Supervisor  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  Pressly,  Corpus  Christi 
Ecological  Services  Field  Office,  at  the 
above  address:  telephone  (361)  994- 
9005,  facsimile  (361)  994-8262. 
SUPPLEMENTARY  INFORMATION! 

Background 

The  Zapata  bladderpod  (Lesquerella 
thamnophila],  a  plant  of  the 
Brassicaceae  Family,  is  listed  as 
etidangered  with  critical  habitat. 
Historically,  10  populations  of  the 
plants  have  been  located  and  described. 
Currently,  six  of  those  10  populations 
remain;  three  of  the  populations  are 
located  in  Starr  County,  and  three  in 
Zapata  County.  This  species  is 
threatened  by  increasing  urban 
development,  highway  construction, 
increased  oil  and  gas  activities, 
alteration  and  conversion  of  native  plant 
communities  to  improved  pastures, 
overgrazing,  and  vulnerability  bom  low 
population  numbers.  The  plant  in  all 
likelihood  has  a  more  extensive  range 
than  what  is  currently  known;  access  for 
surveying  on  private  land  has  been 
limited.  This  draft  Recovery  Plan 
includes  information  about  the  species 
and  provides  objectives  and  actions 
needed  to  downlist,  then  delist  the 
species.  Recovery  activities  designed  to 
achieve  these  objectives  include 
protecting  known  populations, 
searching  for  additional  populations, 
performing  outreach  activities  to 
educate  and  obtain  assistance  from  the 
general  public  to  conserve  the  species 
and  its  habitat,  and  establishing 
additional  populations  through 
reintroduction  in  the  known  range  of 
the  plant. 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  Recovery  Plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  Plans  describe 
actions  considered  necessary  for 
conservation  of  species,  establish 
criteria  for  downlisting  or  delisting 
them,  and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.]  requires  the  development  of 
Recovery  Plans  for  listed  species  unless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
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1988,  requires  that  pubHc  notice  and  an 
opportunity  for  public  review  and 
cwnment  be  provided  during  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  draft  Recovery  Plan  is  being 
submitted  for  technical  and  agency 
review.  After  consideration  of 
ccwnments  received  diuing  the  review 
period,  the  Recovery  Plan  will  be 
submitted  for  final  approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  Recovery  Plan. 

Authority:  The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(f). 

Dated:  October  28,  2002. 
Charlie  Sanchez,  Jr., 

Acting  Regional  Director,  Region  2. 

l¥^  Doc.  03-1019  Filed  1-15-03;  8:45  am] 

BILLING  CODE  4310-S5-P 


DEPARTMENT  OF  INTERIOR 

National  Park  Service 

Boundary  Revision:  Chesapeake  and 
Ohio  Canal  National  Historical  Park 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  boimdary  revision. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Park  Service  is  revising  the 
boimdary  of  the  Chesapeake  and  Ohio 
Canal  National  Historical  Park  to 
include  one  additional  tract  of  land. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
L.  Brumback,  Chief,  Acquisition 
Division,  National  Park  Service, 
ATLAFO,  PO  Box  908,  Martinsburg,  WV 
25402,  (304)  263-4943. 

SUPPLEMENTARY  INFORMATION:  Pub.  L. 
91-664,  enacted  January  8,  1971 
authorizes  the  acquisition  of  certain 
lands  for  the  Chesapeake  and  Ohio 
Canal  National  Historical  Park.  Section 
7  (c)  (ii)  of  the  Land  and  Water 
Conservation  Fund  Act,  as  amended  by 
Pub.  L.  104-333,  authorizes  minor 
boundary  revisions  of  areas  within  the 
National  Park  System.  In  accordance 
with  the  statutes,  such  bound^ 
revisions  may  be  made,  when  necessary, 
after  advising  the  appropriate 
Congressional  Committees  and 


following  publication  in  the  Federal 
Register. 

In  order  to  properly  interpret  and 
preserve  the  historic  character  of  the 
Chesapeake  and  Ohio  Canal  National 
Historical  Park,  it  is  necessary  to  revise 
the  existing  boundary  to  include  one 
additional  tract  of  land  comprising 
approximately  2.91  acres. 

Notice  is  hereby  given  that  the 
exterior  boundary  of  the  Chesapeake 
and  Ohio  Canal  National  Historical  Park 
is  hereby  revised  to  include  the 
following  tract  of  land: 
Tract  P76-1 ,  Chesapeake  and  Ohio 
Canal  National  Historical  Park,  is  all  of 
the  same  land  acquired  by  Barbara  Ellen 
Embly  fi-om  Barbara  E.  Roher  by  deed 
dated  July  19,  2001,  recorded  in  Deed 
Book  1677,  Page  591,  in  the  Land 
Records  of  Washington  Coimty,  State  of 
Maryland. 

Tract  76-130,  Chesapeake  and  Ohio 
Canal  National  Historical  Park,  is  a  part 
of  the  same  land  acquired  by  the  United 
States  of  America  (NPS)  from  Charles 
Harold  Snyder,  a.k.a.  C.  Harold  Snyder 
by  deed  dated  September  5, 1974, 
recorded  in  Liber  585,  folio  802  in  the 
Land  Records  of  Washington  Coimty, 
State  of  Maryland. 

Subject  to  existing  easements  for  public 
roads  and  highways,  public  utilities, 
railroads  and  pipelines. 

This  tracts  of  land  is  depicted  on 
Segment  Map  76  and  are  identified  as 
Tracts  P76-1  and  76-130.  The  map  is  on 
file  and  available  for  inspection  in  the 
office  of  the  National  Park  Service, 
Appalachian  Trail  Land  Acquisition 
Field  Office,  1314  Edwin  Miller 
Boulevard,  PO  Box  908,  Martinsburg, 
WestfVirginia  25402-0908. 

Dated:  July  22,  2002. 
Terry  R.  Carlstrom, 
Regional  Director. 

[FR  Doc.  03-992  Filed  1-15-03;  8:45  am) 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Boundary  Revision;  Indiana  Dunes 
National  Lakeshore 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  boundary  revision, 
Indiana  Ehmes  National  Lakeshore, 
Indiana. 

SUMMARY:  This  notice  aimounces  a 
revision  of  the  boundaries  of  Indiana 
Dunes  National  Lakeshore,  Indiana,  to 
include  two  (2)  parcels  of  land  within 
the  boundaries  of  the  National 
Lakeshore.  This  action  is  taken  imder 


the  authority  of  16  U.S.C,  Section 
460U-19  (Pub.  L.  94-549.  enacted 
October  18,  1976). 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Indiana  Dunes  National 
Lakeshore,  1100  North  Mineral  Springs 
Road,  Porter.  Indiana  46304-1299.  or  by 
telephone  at  219-926-7561,  extension 
410. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  provided  that  the  boundaries  of 
Indiana  Ehines  National  Lakeshore  are 
revised.  This  revision  is  to  include 
certain  parcels  of  real  property  situated 
in  Lake  County,  Indiana,  and  is  effective 
upon  publication  of  this  notice.  These 
parcels  will  be  donated  to  the  United  ' 
States  of  America  and  they  are 
contiguous  to  the  National  Lakeshore 
boundaries.  These  parcels  contain,  in 
aggregate,  15.93  acres  of  land,  more  or 
less. 

The  parcels  are  identified  as  follows': 
Tract  12-117  on  Segment  Map  12, 
Drawing  No.  626/35,012. 
Tract  13-163  on  Segment  Map  13, 
Drawing  No.  626/35,013. 

Both  of  the  above-cited  segment  maps 
are  dated  October  16,  2002. 

These  maps  are  on  file  at  the 
following  locations: 
U.S.  Department  of  the  Interior, 

National  Park  Service,  Midwest 

Region,  Land  Resources,  1709  Jackson 

Street,  Omaha,  Nebraska  68102-2571. 
Indiana  Dunes  National  Lakeshore,  1100 

North  Mineral  Springs  Road,  Porter, 

Indiana  46304-1299. 

Dated:  October  17.  2002. 
William  W.  Schenk, 
Regional  Director,  Midwest  Region. 
|FR  Doc.  03-995  Filed  1-15-03;  8:45  am) 
BH-LMG  CODE  4310-70-P 

DEPARTMENT  OF  "the  INTERIOR 

National  Park  Service 

General  Management  Plan/  * 
Environmental  Impact  Statement, 
Amistad  National  Recreation  Area, 
Texas 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an  • 
environmental  impact  statement  for  a 
general  management  plan  for  Amistad 
'National  Recreation  Area. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act,  the 
National  Park  Service  is  preparing  an 
environmental  impact  statement  for  a 
general  management  plan  for  Amistad 
National  Recreation  Area.  This  effort 


\ 
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will  result  in  a  comprehensive  general 
management  plan  that  provides  a 
framework  for  making  management 
decisions  regarding  the  preservation  of 
natural  and  cultural  resources,  visitor 
use  and  interpretation,  and 
development  of  appropriate  park 
facilities.  In  cooperation  with  the  Texas 
State  Historic  Preservation  Office,  the 
Texas  Game  and  Fish  Department,  and 
the  Texas  Department  of  Water  Quality, 
attention  will  also  be  given  to  resources 
outside  the  boundaries  that  affect  the 
integrity  of  Amistad  National  Recreation 
Area.  Alternatives  to  be  considered 
include  no-action,  the  proposed  action, 
and  other  reasonable  alternatives. 

Major  issues  at  Amistad  National 
Recreation  Area  include: 

1.  Declining  water  levels  in  the 
reservoir  have  exposed  numerous 
significant  archeological  sites  to  erosion, 
vandalism,  and  damage  from  livestock; 

2.  Lower  water  levels  have  reduced 
the  number  of  access  points  to  the 
reservoir,  affecting  recreational  uses  at 
the  park  and  leading  to  the  creation  of 
a  network  of  social  trails; 

3.  Increasing  numbers  of  domestic 
livestock  and  exotic  game  species  are 
grazing  on  park  land,  posing  potential 
impacts  on  cultural  sites  and  habitat  for 
native  species; 

4.  The  need  to  consider  establishing 
fees  for  hunting  in  the  park; 

5.  The  need  to  address  the  potential 
acquisition  of  additional  private  lands 
within  the  legislated  boundaries  of  the 
park; 

6.  The  need  for  a  new  administration 
facility  and  visitor  center; 

7.  Trans-boundary  issues  and  the 
need  for  increased  cooperation  between 
the  NPS  and  its  counterparts  in  the 
government  of  Mexico. 

A  public  fonim  for  comment  on  the 
full  range  of  appropriate  visitor 
experiences  and  areas  in  which  these 
experiences  may  be  in  conflict  will  be 
provided  throughout  the  course  of  the 
GMP  process.  Public  involvement  is 
essential  for  the  development  of  creative 
solutions  to  guide  future  park 
management.  A  briefing  statement  has 
been  prepared  that  summarizes  the 
issues  identified  to  date.  Copies  of  that 
information  may  be  obtained  from: 
Superintendent,  Amistad  National 
Recreation  Area. 

DATES:  The  Park  Service  will  accept 
comments  from  the  public  for  30  days 
from  the  date  this  notice  is  published  in 
the  Federal  Register. 
ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  in  the  office  ot  the 
Superintendent,  Alan  Cox,  Amistad 
National  Recreation  Area.  The  director. 


Intermountain  Region,  National  Park 
Service  will  approve  the  environmental 
impact  statement. 

The  National  Park  Service  will 
conduct  public  scoping  (public 
meetings  and  solicitation  of  comments 
from  state,  county  and  town  agencies 
and  organizations;  park  neighbors;  state 
historic  preservation  officer;  and 
associated  American  Indian  tribes)  for 
the  Amistad  General  Management  Plan/ 
Environmental  Impact  Statement  from 
January,  2003  to  August,  2005.  Public 
involvement  will  play  a  critical  role  in 
the  preparation  of  the  environmental 
impact  statement  that  will  analyze  the 
impacts  of  the  management  alternatives 
in  the  draft  general  management  plan. 

DATES:  The  National  Park  Service  will 
conduct  further  public  scoping  for  the 
draft  alternatives  and  environmental 
impact  statement  for  a  period  of  30-days 
beyond  publication  of  this  Notice  of 
Intent. 

ADDRESSES:  You  may  mail  comments  to: 
Superintendent's  Office,  Amistad 
National  Recreation  Area,  HCR  3  Box  5j, 
Hwy  90  West,  Del  Rio,  TX  83012.  You 
may  also  hemd-deliver  comments  to  the 
Superintendent's  Office,  Amistad 
National  Recreation  Area,  Del  Rio,  TX. 
(Attn:  General  Management  Plan). 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent  Alan  Cox  at 
830.775.7491  x201  or  Management 
Assistant  M.  Mark  Morgan  at 
830.775.7491  x234  e-mail: 
amis_superintendent@nps.gov. 

SUPPLEMENTARY  INFORMATION:  Out 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  If  you  wish  us 
to  withhold  yom-  address,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  November  5,  2002. 
Michael  Snyder, 

Deputy  Director,  Intermountain  Region, 

National  Park  Service. 

[FR  Doc.  03-997  Filed  1-15-03:  8:45  am) 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Assessment  for 
Managing  Flight  Obstructions  to 
Preserve  Safety  at  Andrews  Air  Force 
Base 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability  of 
environmental  assessment. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA), 
Council  on  Environmental  Quality 
regulations,  U.S.  Air  Force  (USAF)  and 
National  Park  Service  (NPS)  guidance 
and  requirements,  the  USAF  Air 
Mobility  Command  and  the  NPS  have 
prepared  an  environmented  assessment 
(EA),  and  other  environmental 
documentation  evaluating 
environmental  impacts  potentially 
resulting  from  implementation  of 
vegetation  management  plans  for 
managing  trees  which  are  flight 
obstructions  affecting  the  safety  of  flight 
operations  at  Andrews  Air  Force  Base 
(AFB).  USAF  is  the  lead  agency  for  this 
EA,  and  the  NPS  intends  to  adopt  this 
EA.  These  trees  are  primarily  located  on 
Andrews  Air  Force  Base  and  within  the 
Suitland  Parkway,  a  park  area 
administered  by  the  NPS — National 
Capital  Region,  National  Capital  Parks — 
East.  The  Parkway  is  located  on  the 
National  Register  of  Historic  Places.  The 
proposed  action  occurs  in  Prince 
George's  Coimty,  Maryland. 

Copies  of  these  documents  are 
available  for  public  review  at  the 
following  locations,  and  by  request  to 
the  NPS  at  (202)  690-5185: 
The  Prince  George's  County  Public 
Library,  14741  Governor  Oden  Drive, 
Upper  Marlboro,  MD  20772,  (301) 
952-3904. 
Andrews  Air  Force  Base  Library,  1642 
Brookley  &  D  Street,  Andrews  AFB, 
MD  20762. 

There  is  a  30  day  public  review 
period  for  comment  on  the  EA  and 
associated  documents.  Comments 
should  be  received  nolater  than  30 
calendar  days  from  the  publication  date 
of  this  notice.  The  NPS  will  consider  all 
comments  submitted  to  the  address 
below.  Comments  should  be  sent  to: 
Andrews  Air  Force  Base,  EA,  HQ  AMC/ 
CEV,  507  Symington  Dr.,  Scott  AFB.  IL 
62225-5022,  Fax:  (818)  229-0257,  E- 
mail:  AMC.CEV@scott.af.miI. 
SUPPLEMENTARY  INFORMATION:  The  USAF 
identified  a  need  to  manage  trees  which 
adversely  affect  safe  flight  operations  at 
Andrews  AFB  in  Prince  George's 
County,  Maryland.  Andrews  AFB  is 
home  to  the  89th  Airlift  Wing  and 
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provides  worldwide  airlift  and  logistical 
support  of  the  President  of  the  United 
States,  the  Vice  President,  cabinet 
members,  and  other  high-ranking 
United  States  and  foreign  officials. 
Many  of  the  trees  requiring  management 
are  located  on  the  MPS'  Suitland 
Parkway  which  is  listed  on  the  National 
Register  for  Historic  Places.  Other  trees 
requring  management  are  located  on 
Andrews  AFB  and  on  lands  within  an 
industrial  park  immediately  north  of 
Suitland  Parkway  and  lands  adjoining 
the  southern  base  perimeter.  This  EA 
follows  on  a  2001  EA  which  analyzed 
emergency  tree  pruning  to  remove 
obstructions  to  the  Andrews  AFB  West 
Runway. 

The  EA  describes  a  no-action 
alternative  (Alternative  1),  a  preferred 
alternative  (Alternative  2)  involving 
vegetation  management  to  manage 
obstructions  without  reconfiguring  the 
runways,  and  a  third  alternative 
(Alternative  3)  involving  reconfiguring 
the  runways  to  reduce  the  severity  of 
the  required  vegetation  management.  It 
also  contains  discussion  of  those 
alternatives  which  were  considered  but 
rejected.  The  USAF  and  NPS,  in 
consultation  with  the  Maryland  Historic 
Trust,  are  in  the  process  of  complying 
with  Section  106  of  the  National 
Historic  Preservation  Act.  This  EA,  the 
USAF  draft  Finding  of  No  Significant 
Impact/Finding  of  No  Practicable 
Alternative  (FONSI/FONPA),  and  the 
NPS  draft  Statement  of  Findings  (SOF) 
are  all  available  for  review. 

Edward  F.  Duffy,  Jr., 

Acting  Regional  Director,  National  Capital 

Region. 

(FR  Doc.  03-988  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  4310-7IK-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan/Draft 
Environmental  Impact  Statement  for 
Arkansas  Post  National  Memorial 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability  of  the  draft 
general  management  plan/draft 
environmental  impact  statement  for  the 
Arkansas  Post  National  Memorial, 
Arkansas. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
(NPS)  aimounces  the  availability  of  the 
draft  environmental  impact  statement 
and  general  management  plan  (DEIS/ 
DGMP)  for  Arkansas  Post  National 
Memorial  (ARPO). 


DATES:  The  DEIS/DGMP  will  remain 
available  for  public  review  on  or  after 
March  17,  2003.  No  public  meetings  are 
scheduled  at  this  time. 
ADDRESSES:  Copies  of  the  DGMP/DEIS 
are  available  by  request  by  writing  to 
Arkansas  Post  National  Memorial,  1741 
Old  Post  Road,  Gillett,  Arkansas  72055, 
by  telephoning  870-548-2207,or  by  e- 
mail  arpo_superintendent@nps.gov. 

The  aocument  is  also  available  to  be 
picked-up  in  person  at  the  visitor 
center,  1741  Old  Post  Road,  Gillett, 
Arkansas.  The  document  can  be  found 
on  the  Internet  in  the  NPS  Plaiming 
Web  site  at:  http:// 
planning.den.nps.gov/plans.cfm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  E.  Wood,  Jr.,  Superintendent, 
Arkansas  Post  National  Memorial,  1741 
Old  Post  Road,  Gillett,  Arkansas  72055, 
telephone  870-548-2207,  or  John  Paige, 
Job  Captain,  Denver  Service  Center, 
12795  West  Alameda  Parkway,  PO  Box 
25287,  Denver,  CO  80225-0287, 
telephone  303-969-2356. 
SUPPLEMENTARY  INFORMATION:  ARPO 
consists  of  two  units,  the  Memorial  unit, 
and  Osotouy  unit.  Together  they 
conunemorate  the  himian  settlement 
near  the  confluence  of  the  Arkansas  and 
Mississippi  Rivers  and  the  events 
associated  with  the  first  European 
settlement  in  the  lower  Mississippi 
River  Valley.  This  is  accomplished  by 
interpreting  and  fostering  an 
appreciation  of  the  interaction  of  all 
cultural  groups,  their  histories,  and  their 
significance  to  the  region.  The  purpose 
of  the  general  management  plan  is  to  set 
forth  the  basic  management  philosophy 
for  ARPO  and  to  provide  strategies  for 
addressing  issues  and  achieving 
identified  management  objectives.  The 
DGMP/DEIS  describes  and  analyzes  the 
environmental  impacts  of  the  proposed 
action  and  two  action  alternatives  for 
the  futiu-e  management  direction  of 
ARPO.  A  no  action  alternative  is  also 
evaluated.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review.  Individual  respondents 
may  request  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  also  be  circumstances  where 
we  would  withhold  ft-om  the  record  a 
respondent's  identify,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  ft-om 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  or 


organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  December  10.  2002. 
William  W.  Schenk, 

Regional  Director.  Midwest  Region. 

|FR  Doc.  03-999  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Final  Environmental  Impact  Statement 
for  the  Fort  Davis  National  Historic 
Site;  Texas 

agency:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  Availability  of  a 
Record  of  Decision  on  the  Final 
Environmental  Impact  Statement  for  the 
Fort  Davis  National  Historic  Site,  Texas. 

SUMMARY:  Pursuant  to  §  102(2)(C)of  the 
National  Environmental  Policy  Act  of 
1969,  Public  Law  91-190,  83  Stat.  852, 
853,  codified  as  amended  at  42  U.S.C. 
4332(2)(C),  the  National  Park  Service 
announces  the  availability  of  the  Record 
of  Decision  for  the  Final  General 
Management  Plan  and  Environmental 
Impact  Statement,  Fort  Davis  National 
Historic  Site,  Texas.  On  November  5, 
2002,  the  Director.  Intermountain 
Region  approved  the  Record  of  Decision 
for  the  project.  As  soon  as  practicable, 
the  National  Park  Service  will  begin  to 
implement  the  Preferred  Alternative 
contained  in  the  FEIS  issued  on 
September  23,  2002.  The  following 
course  of  action  will  occur  under  the 
preferred  alternative.  The  selected 
alternative  provides  an  overall 
combination  of  actions  to  restore  natural 
processes,  preserve  cultural  resource 
values,  reduce  harmful  environmental 
impacts  and  continue  to  provide 
opportunities  for  high  quality  visitor 
experiences  based  on  resource  values. 
With  the  exceptions  described  below, 
the  current  level  of  development  and 
interpretation  and  the  pattern  of  visitor 
use  will  be  maintained.  Alternative  C 
quality  will  enhance  visitor  services  and 
provide  for  the  preservation  and 
protection  of  cultural  and  natiual 
resources.  This  alternative  provides  the 
balance  and  flexibility  necessar\'  to 
accomplish  both  of  these  objectives  in  a 
realistic  manner.  Change  in  the  fort's 
outward  appearance  will  be  minimal.  • 
There  will  be  no  further  major  exterior 
restoration  or  modem  development. 
Well-balanced  preservation,  resource 
protection,  and  interpretive  programs 
would  complement  one  another. 
Existing  buildings,  ruins,  and 
foundations  will  undergo  stabilization 
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and  conservation  measures  so  as  to 
preserve  their  historical  integrity. 
Broader  interpretive  themes 
highlighting  the  more  complex  role  of 
Fort  Davis  in  the  history  of  the 
American  West  would  complement 
existing  interpretive  programs.  The 
interior  of  the  post  hospital  will  be 
partially  restored  and  refurnished  to 
more  fully  tell  the  story  of  Fort  Davis 
and  therefore  provide  the  visitors  with 
a  more  comprehensive  learning 
experience.  This  restoration  and 
refurnishing  project  would  be 
dependent  on  partnerships  resulting  in 
private  sector  funding.  The  park  will 
continue  to  encourage  adjacent 
landowners  to  use  their  land  in  ways 
that  complement  park  values,  thereby- 
promoting  the  natural  and  scenic 
character  of  the  landscape. 

This  course  of  action  and  four 
alternatives  were  analyzed  in  the  Draft 
and  Final  Environmental  Impact 
Statements.  The  full  range  of  foreseeable 
environmental  consequences  was 
assessed,  and  appropriate  mitigating 
measures  were  identified. 

The  Record  of  Decision  includes  a 
statement  of  the  decision  made, 
synopses  of  other  alternatives 
considered,  the  basis  for  the  decision,  a 
description  of  the  environmentally 
preferable  alternative,  a  finding  on 
impairment  of  park  resources  and 
values,  a  listing  of  measures  to 
minimize  environmental  harm,  an 
overview  of  public  involvement  in  the 
decision-making  process,  and  a 
Statement  of  Findings 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Yarbrough,  Fort  Davis  NHS,  1379, 
Lieutenant  Flipper  Dr.,  Fort  Davis,  TX 
79734;  915-426-3225  (P), 
ferry_Yarbrough@nps.gov. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  Record  of  Decision  may  be  obtained 
from  the  contact  listed  above  or  online 
at  http://planning.nps.gov/parkweb/ 
what.cfm?RecordID=56. 

Dated:  November  5.  2002. 
Michael  Snyder,  > 

Deputy  Director.  Intermountain  Region, 
National  Park  Service. 
[PR  Doc.  03-996  Filed  1-15-03;  8:45  am) 
BtUJNG  CODE  4310-7I>-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan/ 
Environmental  Impact  Statement, 
Great  Sand  Dunes  National  Monument 
and  Preserve,  Colorado 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 


ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
general  management  plan.  Great  Sand 
Dunes  National  Monument  and 
Preserve. 

summary:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  is 
preparing  an  Environmental  Impact 
Statement  for  the  general  management 
plan  for  Great  Sand  Dunes  National 
Monument  and  Preserve.  The 
Environmental  Impact  Statement  will  be 
approved  by  the  Director,  Intermountain 
Region. 

Great  Sand  Dunes  National 
Monument  was  established  by  President 
Herbert  Hoover  in  1932  "for  the 
preservation  of  the  great  sand  dunes  and 
additional  features  of  scenic,  scientific, 
and  educational  interest."  The  Great 
Sand  Dimes  National  Park  and  Preserve 
Act  of  2000  enlarged  Great  Sand  Dunes 
National  Monument  from  39,000  acres 
to  almost  150,000  acres  to  protect  the 
entire  Great  Sand  Dimes  natural  system. 
The  name  will  change  to  Great  Sand 
Dunes  National  Park  and  Preserve  when 
sufficient  lands  are  acquired  within  the 
new  boundary.  The  legislation 
expanding  the  park  identifies  a  variety 
additional  features  for  long  term 
protection,  including  "geological, 
hydrological,  paleontological,  scenic, 
scientific,  educational,  wildlife,  and 
recreational  resources  of  the  area."  Land 
in  and  adjacent  to  the  Great  Sand  Dunes 
is  recognized  for  the  "culturally  diverse 
nature  of  the  historic  settlement  of  the 
area,  offering  natural  ecological, 
wildlife,  cultural,  scenic, 
paleontological,  wilderness,  and 
recreational  resources."  The  law  further 
notes  that  the  "preservation  of  this 
diversity  of  resources  would  ensure  the 
perpetuation  of  the  entire  ecosystem  for 
the  enjoyment  of  future  generations." 
The  legislation  directs  establishment  of 
the  "Great  Sand  Dunes  National  Park 
Advisory  Council"  to  "advise  the 
Secretary  of  the  Interior  with  respect  to 
the  preparation  and  implementation  of 
a  management  plan  for  the  national  park 
and  preserve." 

The  general  management  plan  will 
prescribe  the  resource  conditions  and 
visitor  experiences  that  are  to  be 
achieved  and  maintained  in  the 
monument  over  time.  The  clarification 
of  what  must  be  achieved  according  to 
law  and  policy  will  be  based  on  review 
of  the  park's  purpose,  significance, 
special  mandates,  and  the  body  of  laws 
and  policies  directing  park 

management.  Memagement  decisions  to 
be  made  where  law,  policy,  or 

regulations  do  not  provide  clear 

guidance  or  limits  will  be  based  on  the 


purposes  of  the  monument,  the  range  of 
public  expectations  and  concerns, 
resource  analysis,  an  evaluation  of  the 
natural,  cultural,  and  social  impacts  of 
alternative  courses  of  action,  and 
consideration  of  long-term  economic 
costs.  Based  on  determinations  of 
desired  conditions,  the  general 
management  plan  will  outline  the  kinds 
of  resource  management  activities, 
visitor  activities,  and  development  that 
would  be  appropriate  in  the  monument 
in  the  future.  Alternatives  will  be 
developed  through  this  planning 
process  and  will  include,  at  a  minimum, 
no-action  and  the  preferred  alternative. 
Major  issues  include  protection  of 
natural  and  cultural  resources;  the 
adequacy  of  interpretive  programs; 
wilderness  suitability;  potential 
partnerships  with  other  agencies, 
organizations,  and  local  interests;  and 
land  status  within  the  new  boundary. 
DATES:  The  Park  Service  will  accept 
comments  from  the  public  through 
April  16,  2003. 

ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  in  the  office  of  the 
Superindent,  Steve  Chaney,  Great  Sand 
Dunes  National  Monument  and 
Preserve,  11500  Hwy.  150,  Mosca,  CO 
81146-9798;  Tel:  (719)  378-2312;  (719) 
378-2594;  e-mail: 
steve_chaney@nps.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Superintendent  Steve  Chaney, 
Great  Sand  Dunes  National  Monument 
and  Preserve;  Tel:  (719)  378-2312;  (719) 
378-2594. 

SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  is  planning  to 
begin  public  scoping  in  January  2003 
via  a  newsletter  to  state  and  federal 
agencies;  associated  American  Indian 
tribes;  neighboring  communities;  county 
commissioners;  local  organizations, 
researchers  and  institutions;  the 
Congressional  Delegation;  and  visitors 
who  signed  up  to  be  on  the  mailing  list. 
In  addition,  the  National  Park  Service 
will  hold  public  scoping  meetings 
regarding  the  general  management  plan, 
beginning  in  January  2003.  Specific 
dates,  times,  and  locations  will  be 
aimounced  in  the  local  media  and  wiU 
also  be  available  by  contacting  the 
Superintendent  of  Great  Sand  Dunes 
National  Monument  and  Preserve.  There 
will  also  be  opportunities  for  input  at 
Advisory  Council  meetings.  There  will 
be  a  web  site  for  the  general 
management  plan.  The  purpose  of  the 
newsletter,  public  meetings,  and  web 
site  is  to  explain  the  planning  process 
and  to  obtain  comments  concerning 
appropriate  resource  management; 
desired  visitor  experience  and  use,  and 
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facilities;  as  well  as  any  other  issues  that 
need  to  be  addressed.  In  addition  to 
attending  the  scoping  meetings,  people 
wishing  to  provide  input  to  this  initial 
phase  of  developing  the  general 
management  plan  may  address 
comments  to  the  superintendent. 

Dated:  November  26,  2002. 
Michael  Snyder, 

Deputy  Director,  Intermountain  Region. 
(FR  Doc.  03-1004  Filed  1-15-03;  8:45  am) 

BILLING  CODE  4310-7(M> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  IManagement  Plans,  and  Final 
Environmental  Impact  Statements, 
Wupetki  and  Sunset  Crater  Volcano 
National  Monuments,  Arizona 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  the 
Final  Environmental  Impact  Statement/ 
General  Management  Plans  for  Wupatki 
and  Sunset  Crater  Volcano  National 
Monuments. 

summary:  Pursuant  to  section  102(2)(C] 
the  National  Environmental  Policy  Act 
of  1969,  the  National  Park  Service 
announces  the  availability  of  Final 
Environmental  Impact  Statement/ 
General  Management  Plans  (FEIS/GMP) 
for  both  Wupatki  and  Sunset  Crater 
Volcano  National  Monuments,  Arizona. 
DATES:  The  FEIS/GMPs  were  on  public 
review  from  November  6,  2001  through 
January  7,  2002.  Responses  to  public 
comment  are  addressed  in  the 
documents.  A  30-day  no-action  period 
will  follow  the  Environmental 
Protection  Agency's  Notice  of 
Availability  of  the  FEIS/GMPs. 
ADDRESSES:  Copies  of  the  FEIS/GMPs 
are  available  from  Sam  R.  Henderson, 
Superintendent,  Wupatki  and  Siuiset 
Crater  Volcano  National  Monuments, 
6400  N.  Highway  89,  Flagstaff,  Arizona, 
86004.  Public  reading  copies  of  the 
FEIS/GMPs  will  be  available  for  review 
at  the  following  locations: 
Office  of  the  Superintendent,  6400  N. 
Highway  89,  Flagstaff,  Arizona, 
86004,  Telephone:  928-526-1157. 
Planning  and  Environmental  Quality, 
Intermountain  Support  Office — 
Denver  (room  20),  National  Park 
SCTvice,  12795  W.  Alameda  Parkway, 
Lakewood,  CO  80228,  Telephone: 
(303)  969-2377. 
Office  of  Public  Affairs,  National  Park 
Service,  Department  of  Interior,  18th 
and  C  Streets  NW.,  Washington,  DC 
20240.  Telephone:  (202)  208-6843. 


FOR  FURTHER  INFORMATKM  CONTACT:  Sam 

R.  Henderson,  Superintendent,  Wupatki 
and  Sunset  Crater  Volcano  National 
Monuments,  at  the  above  address  and 
telephone  number. 

Dated:  December  12,  2002. 
Michael  Snyder, 

Deputy  Director,  Intermountain  Region, 
National  Park  Service. 

(FR  Doc.  03-998  Filed  1-15-03;  8:45  am] 

BILLING  CODE  4310-7(M> 


DEPARTMENT  OF  THE  INTERIOR 

NatkHial  Park  Service 

Mountain  l^ke  Fisheries  Management 
Plan  North  Cascades  National  Park 
Service  Complex  Whatcom,  Skagit  and 
Chelan  Counties,  WA;  Notice  of  Intent 
To  Prepare  an  Environmental  Impact 
Statement 

summary:  In  accord  with  §  102©  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.4321,  et  seq.),  the 
National  Park  Service  is  undertaking  a 
conservation  planning  and 
environmental  impact  analysis  process 
for  mountain  lake  fisheries  management 
in  North  Cascades  National  Park  Service 
Complex,  Washington.  An 
Environmental  Impact  Statement  will  be 
prepared  to  provide  a  framework  for  a 
comprehensive  Mouintain  Lake  Fisheries 
Management  Plan  (MLFMP).  The 
MLFMP  will  govern  all  future  Hsheries 
management  actions,  including 
stocking,  for  all  natiual  lakes  in  North 
Cascades  National  Park,  Lake  Chelan 
National  Recreation  Area,  and  Ross  Lake 
National  Recreation  Area. 

Background:  The  National  Park 
Service  (NPS)  manages  North  Cascades 
National  Park,  Lake  Chelan  National 
Recreation  Area,  and  Ross  Lake  National 
Recreation  Area  collectively  as  the 
North  Cascades  National  Park  Service 
Complex  (North  Cascades).  The  rugged 
North  Cascades  landscape  contains  240 
natiual  mountain  lakes,  most  of  which 
were  natiually  fishless  due  to 
impassable  topographic  barriers.  Far 
from  barren,  these  lakes  contained  a  rich 
array  of  native  aquatic  life  including 
plankton,  aquatic  insects,  frogs  and 
salamanders. 

Settlers  began  stocking  Cascade  lakes 
in  the  late  1800's  with  various  species 
of  exotic  trout.  By  the  20th  century, 
stocking  was  a  routine  management 
practice  for  the  U.S.  Forest  Service  and 
various  counties.  Upon  its  inception  in 
1933,  the  Washington  Department  of 
Game  (WDG;  now  "WDFW")  assumed 
responsibility  for  stocking  mountain 
lakes  throughout  the  state  to  create  and 
maintain  a  recreational  fishery.  The 


State=s  involvement  grew  largely  out  of 
the  need  to  prevent  haphazard  stocking 
by  individuals  without  biological 
expertise.  With  particular  emphasis  on 
systematic  assessment  of  fish  species 
and  stocking  rates,  the  WDG  conducted 
the  first  high  lakes  fisheries  research 
and  developed  many  principles  central 
to  fisheries  management  today. 

After  North  Cascades  was  established 
in  1968,  a  conflict  over  fish  stocking 
gradually  emerged  between  the  NPS  arid 
WDFW.  The  conflict  was  driven  by 
fundamental  policy  differences:  NPS 
policies  prohibited  stocking  to  protect 
native  ecosystems;  WDFW  policies 
encouraged  stocking  to  enhance 
recreation.  To  reconcile  the  conflict  and 
foster  cooperative  management,  the  NPS 
and  WDFW  entered  into  a  Fisheries   - 
Management  Agreement  in  1988  with 
the  purpose  of  Aestablishing  a  mutually 
agreed  to  list  of  lakes  within  the    - 
boimdaries  of  North  Cascades  National 
Park  which  the  department  [would] 
stock  with  fish  as  part  of  its  fish 
management  program."  The  agreement 
defined  40  specific  lakes  for  stocking 
and  specified  that  Aresearch  results 
[would]  be  considered  in  futiue 
decisions'. 

Shortly  thereafter,  the  NPS  initiated  a 
long-term  research  effort  through 
Oregon  State  University  to  evaluate  the 
effects  of  fish  stocking  on  native  biota  in 
mountain  lakes.  An  independent  peer 
review  panel  of  subject  matter  experts    • 
was  established  to  evaluate  research 
results  and  to  ensure  objectivity  and 
scientific  merit.  The  final  phase  of  this 
research  effort  was  completed  in  July, 
2002.  With  respect  to  the  subject 
proposal,  key  conclusions  include:  (1) 
Lakes  with  reproducing  trout 
populations  had  significantly  fewer 
salamanders  and  zooplankton  than 
fishless  lakes;  (2)  There  was  no 
significant  difference  in  salamander  or 
zooplankton  abundance  between 
fishless  lakes  and  lakes  with  non 
reproducing  {i.e.  stocked)  fish;  (3) 
Native  biota  (e.g.  salamanders, 
zooplankton)  appeared  to  be  at  greatest 
risk  in  lakes  with  (a)  relatively  high 
nitrogen  concentrations,  (b)  relatively 
warm  water  and  8  reproducing  trout 
populations  (indicative  of  relatively 
high  fish  densities).  These  criteria  were 
found  in  six  of  the  83  lakes  studied.  A 
complete  accoxmt  of  the  research  and 
results  can  be  viewed  on  the  EIS  Web 
site  www.nps.gov/noca/highlakes.htm. 

Preliminary  Information:  As  noted, 
the  purpose  of  the  EIS  effort  is  to 
develop  a  new  management  plan  for 
natural  mountain  lakes  that  conserves 
native  biological  integrity  and  provides 
a  spectrum  of  recreational  opportunities 
and  visitor  experiences,  including  sport 
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fishing.  The  EIS\MLFMP  is  needed 
because  current  management  strategies 
and  biological  conditions  are 
inconsistent  with  MPS  policies.  The 
EIS\MLFMP  will  also  ftilfiU  the  adaptive 
management  intent  ofcthe  1988  Fisheries 
Management  Agreement,  which 
committed  that  results  of  ecological 
research  would  be  used  to  guide  ftiture 
management  decisions. 

Issues  identified  to  date,  which 
should  be  addressed,  in  preparing  the 
EISXMLFMP  include: 
'    Pwdation.  Exotic  trout  have 
measiu-ably  changed  the  composition 
and  abimdance  of  native  aquatic 
organisms  through  predation  in  some 
lakes. 

Low  quality-fishing  experience.  Lakes 
with  reproducing  populations  are  often 
overpopulated  with  small  fish. 

Hybridization.  In  certain  lakes  exotic 
trout  are  escaping  downstream  and 
interbreeding  with  native  trout.  This 
could  potentially  harm  bull  trout 
(federally  threatened). 

Trampling.  Shorelines  around  lakes 
are  sensitive  to  trampling,  and  anglers 
have  been  documented  to  cause  up  to 
three  times  more  impacts  to  vegetation. 

Restoration  effects.  Removing 
introduced  fish  using  nets,  chemicals,  or 
predator  controls  could  impact  the 
environment  and  the  visitor  experience. 

Impacts  to  Users.  A  major  reduction 
in  fish  stocking  could  have  a  negative 
effect  on  many  anglers;  many 
wilderness  advocates  strongly  oppose 
stocking  in  wilderness  areas. 

Unsanctioned  Stocking.  In  the 
absence  of  biologically  based  stocking, 
unsanctioned  stocking  could  again 
become  a  problem. 

The  preliminary  options  identified,  so 
far,  which  should  be  considered  in 
developing  a  reasonable  range  of 
alternatives  to  be  addressed  in  the 
E1S\MLFMP  include: 

•  No  Action  (continue  existing 
management); 

•  Modify  stocking  cycles  by  applying 
the  latest  research  results; 

•  Restore  lakes  using  physical  or 
chemical  methods  to  eliminate  fish; 

•  Regulate  stocking  methods  (e.g. 
volunteer  stocking,  aerial  stocking,  stock 
sterile  fish); 

•  Establish  certain  lakes  where 
recreational  fishing  would  be  promoted 
over  other  uses; 

•  Allow  lakes  to  become  fishless  on  a 
cyclical  basis  to  recover  native  biota. 

Scoping  and  Comment  Process:  As  a 
key  step  in  this  conservation  plaiming 
and  environmental  impact  analysis 
'    process,  the  NPS  is  seeking  public 
comments  and  information  to  guide  the 
initial  preparation  of  the  EIS\MLFMP. 
The  objectives  of  this  effort  include: 


participation  from  individuals,  federal, 
tribal,  state,  and  local  governments,  and 
other  interested  groups  or  organizations; 
develop  a  reasonable  range  of 
management  alternatives;  identify 
enviroiunental  and  socioeconomic 
issues  which  warrant  detailed 
environmental  impact  analysis;  and 
eliminate  any  issues  or  topics  that  do 
not  require  detailed  analysis.  All  written 
comments  must  be  postmarked  or 
transmitted  no  later  than  March  1,  2003. 
Responses  should  be  submitted  to  North 
Cascades  National  Park  Service 
Complex,  ATTN:  Mountain  Lake  EIS. 
810  State  Route  20,  Sedro-WooUey,  WA 
98284  (and  copies  may  also  be  sent  via 
e-mail  to  NOCA_pIanning@nps.gov; 
please  include  "Fisheries  EIS"  in  the 
subject  header).  Ciurent  information 
will  be  maintained  on  the  park's  EIS 
Web  site:  http://www.nps.gov/noca/ 
highlakes.htm.  In  addition,  several 
public  scoping  meetings  are  anticipated 
to  be  held  early  in  2003.  These  meetings 
will  be  announced  widely  in  local  cind 
regional  news  media,  via  direct  park 
mailings,  and  posted  on  the  park's 
website. 

All  interested  parties  are  encouraged 
to  submit  written  comments,  all  of 
which  will  become  part  of  the  public 
record.  If  respondents  request  that  their 
name  and/or  address  be  withheld  from 
public  disclosure,  the  request  will  be 
honored  to  the  extent  allowable  by  law. 
Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  There  also  may  be 
circumstances  wherein  the  NPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  the  NPS 
will  make  available  to  public  inspection 
all  submissions  from  organizations  or 
businesses  and  from  persons  identifying 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses;  and  anonymous  comments 
may  not  be  considered. 

Decision:  The  draft  EIS  is  expected  to 
be  available  for  public  review  in 
summer  2003;  the  final  EIS  is 
anticipated  to  be  issued  in  winter  2004. 
Formal  announcements  of  availability 
will  be  published  in  the  Federal 
Register,  along  via  local  and  regional 
news  media.  The  responsibility  for 
approving  the  EIS  has  been  delegated  to 
the  National  Park  Service,  and  the 
official  responsible  for  the  final  decision 
is  the  Regional  Director,  Pacific  West 
Region.  Subsequently,  the  official 
responsible  for  implementing  the 
MLFMP  is  the  Superintendent,  North 
Cascades  National  Park  Service 
Complex. 


Dated:  November  1,  2002. 
lames  R.  Shevock, 

Acting  Regional  Director.  Pacific  West  Region. 
(FR  Doc.  03-1002  Filed  1-15-03;  8:45  ami 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Interagency  Regional  Trail 
Management  Plan;  Santa  Monica 
Mountains  National  Recreation  Area 
Los  Angeles  and  Ventura  Counties, 
CA;  Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement 

Summary:  In  accord  with  §  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  (Pub.  L.  91-190),  the 
National  Park  Service  is  initiating  the 
conservation  plarming  and 
environmental  impact  analysis  process 
for  an  interagency  regional  trail 
management  plan  (TMP)  for  the  Santa 
Monica  Moimtains  National  Recreation 
Area.  The  TMP  will  serve  as  a 
"blueprint"  establishing  the  overall 
direction  of  futiu-e  development  and 
management  of  the  trail  network  over 
the  next  ten  to  fifteen  years.  Based  on 
desired  conditions  to  be  identified  for 
park  nattual,  cultural  and  recreational 
resources,  the  TMP  will  prescribe 
policies  to  streamline  interagency 
management  of  the  trail  network 
throughout  the  national  recreation  area, 
and  will  also  include  a  trail  policy  map 
depicting  the  plaimed  trail  network.  The 
TMP  could  potentially  result  in  a 
program  modifying  current  trail 
policies,  recreational  use  patterns,  and 
future  trail  openings  and  closures. 

The  National  Park  Service  has  invited 
the  California  Department  of  Parks  and 
Recreation  and  the  Santa  Monica 
Mountains  Conservancy  (SMMC)  to  be 
cooperators  in  the  preparation  of  the 
TMP.  Following  publication  of  this 
notice  to  prepare  an  Environmental 
Impact  Statement  (EIS),  the  state  of 
California  will  issue  a  notice  of 
preparation  initiating  a  complementary 
Environmental  Impact  Report  (EER).  The 
official  responsible  for  the  EIR  will  be 
Ruth  Coleman,  Acting  Director, 
California  Department  of  Parks  and 
Recreation  (CDPR). 

Background:  The  Santa  Monica 
Mountains  National  Recreation  Area 
(NRA)  encompasses  150,050  acres,  with 
approximately  71,300  acres  of  public 
parkland  and  the  rest  in  private  or  other 
government  ownership.  Within  the  NRA 
there  is  a  320-mile  public  trail  network 
made  up  of  trails  and  dirt  service  roads. 
The  greater  Santa  Monica  Mountains 
trail  network  adjacent  to  the  NRA 
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features  over  80  additional  miles  of 
public  trails,  several  of  which  are  linked 
to  the  NRA  network.  Public  lands  and 
trails  in  the  NRA  are  managed  by 
federal,  state  and  local  agencies  with 
varying  management  policies. 
Additionally,  much  of  the  trail  network 
consists  of  utility  and  old  ranch  roads 
that  were  inherited  with  the  land  and 
are  not  necessarily  constructed  to  public 
trail  management  standards.  After 
almost  25  years  of  continuous  land 
acquisition,  the  public  trail  network  has 
grown  significantly,  and  several  trails 
now  cross-parkland  jurisdictional 
boundaries.  There  is  the  need  to 
formulate  an  interagency  regional  trail 
plan  to  compile  trail  management 
policies  to  facilitate  a  seamless 
recreational  experience  for  trail  users 
and  to  prepare  a  vision  for  the  final  trail 
network  and  future  development  of 
trail-related  facilities,  ranging  from  trail 
network  signs  to  backcountry  trail 

CEUQDS. 

Alternatives:  In  cooperating  to  prepare 
a  regional  trails  plan,  the  NPS,  CDPR 
and  SMMC  will  jointly  identify  and 
analyze  several  alternative  trail  network 
designs,  consistent  with  agency  policies. 
At  this  time,  it  is  anticipated  that 
alternatives  to  be  compared  and 
analyzed  will  include  "No  Action" 
(maintaining  existing  conditions  and 
management),  a  "Preferred"  alternative, 
and  several  other  options  for  contrasting 
recreational  use  patterns.  The  TMP  EIS/ 
EIR  will  evaluate  the  potential 
environmental  impacts  of  the 
alternatives,  and  identify  suitable 
mitigation  strategies.  An 
"environmentally  preferred"  alternative 
will  be  identified,  and  any  potential 
impairments  to  national  park  values 
will  also  be  disclosed.  The  alternatives 
will  be  based  on  input  from  the 
community,  an  environmental 
constraints  analysis  using  current 
environmental  condition  information, 
trail  network  maintenance  costs,  and 
several  visitor  recreational  use  surveys 
conducted  in  the  national  recreation 

Issues:  The  draft  TMP  EIS/EIR  will 
address  environmental  and  social 
impacts  associated  with  the  national 
recreation  area's  trail  network. 
Environmental  issues  will  include,  but 
not  be  limited  to,  trail  and/ or  trailhead 
adjacency  to  sensitive  plant  and  animal 
species'  habitats;  adjacency  to  cultural 
and  archaeological  resource  sites;  trail 
erosion  and  impacts  on  water  resources; 
soils  and  geology  impacts  from  trail 
presence  and  new  trail  construction; 
back  country  camp  impacts  including 
fire  hazard  potential.  Social  impacts 
will  include,  but  not  be  limited  to, 
allowable  uses  and  user  conflicts  on 


trails;  trail  network  public  access;  trail 
network  compliance  with  Americans 
with  Disabilities  Act  requirements; 
proposed  trail  and  trailhead 
construction;  trail  network  management 
and  operation  guidelines;  and  trail 
network  signs. 

Public  Involvement:  The  NPS  will 
conduct  a  conservation  planning  and 
environmental  impact  analysis  for  the 
proposed  interagency  regional  TMP. 
Written  comments  that  identify 
concerns  and  issues,  provide  essential 
environmental  information,  and  suggest 
reasonable  design  alternatives  are 
desired  in  initiating  the  TMP  EIS/EIR 
process.  All  respondents  will  later  have 
an  opportunity  to  review  the  draft  TMP 
EIS/EIR  and  submit  additional 
comments. 

Public  scoping  for  a  interagency  trail 
plan  began  with  the  Santa  Monica 
Mountains  Area  Recreational  Trails 
(SMMART)  project  that  culminated  in 
the  1997  SMMART  Report.  The 
SMMART  Report  is  available  for  review 
at  http://www.nps.gov/samo/traiIs.  The 
SMMART  Report  contains  the  public's 
recommendations  regarding  missing 
links  in  the  trail  network,  back  country 
camps  along  the  regional  Backbone 
Trail,  trail  network  sign  guidelines, 
multiple  use  trail  guidelines,  and  trail 
system  design.  The  report  also 
identified  priority  coordination  issues, 
including  interagency  cooperation, 
volunteer  commitment,  and  multi- 
agency  trail  crew  and  equipment 
sharing.  In  addition,  all  information  on 
trail-related  issues  previously  received 
during  public  comment  regarding  the 
ScUita  Monica  Mountains  National 
Recreation  Area  General  Management 
Plan/EIS  will  also  be  considered  in 
preparing  the  draft  TMP  EIS/EIR. 

Any  new  issues  or  concerns,  or 
information  relevant  to  TMP  process, 
are  requested  at  this  time.  All  such 
written  comments  must  be  postmarked 
or  transmitted  not  later  than  45  days 
following  the  publication  of  this  Notice 
in  the  Federal  Register.  As  soon  as  this 
date  has  been  determined,  it  will  be 
posted  on  the  project  Web  site  and 
included  in  direct  mailings.  Comments 
should  be  addressed  to  ihe 
Superintendent,  Santa  Monica 
Mountains  National  Recreation  Area, 
Attn:  Interagency  Regional  Trail 
Management  Plan,  401  W.  Hillcrest 
Drive,  Thousand  Oaks,  CA  91360. 
Comments  may  be  faxed  to  (805)  370- 
1850,  or  e-mailed  to 
.SMMNRA  Trails@nps.gov. 

If  individuals  submitting  comments 
request  that  their  name  or/and  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 


prominently  in  the  beginning  of  the 
comments.  There  also  may  be 
circumstances  wherein  the  NPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  or 
businesses  and  from  persons  identifying 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses;  and,  anonymous  comments 
may  not  be  considered.  — _ 

Future  Information:  Updated 
information  about  this  conservation 
planning  and  environmental  impact 
analysis  process  will  be  distributed  via 
mailings,  regional  and  local  news 
media,  and  the  park's  webpage  (http:// 
www.nps.gov/samo/trails).  Responses  to 
this  Notice  will  be  used  to  update  the 
mailing  list  of  people  interested  in 
receiving  future  information  as  the 
environmental  documents  are 
developed.  Please  notify  the  National 
Park  Service  by  mail,  e-mail,  or  fax  at 
the  appropriate  number  to  request 
placement  on  the  mailing  list.  For  all 
types  of  requests  please  be  sure  to 
include  yoxxi  mailing  address. 

Decision  Process:  Availability  of  the 
draft  TMP  EIS/EIR  for  review  and 
written  comment  will  be  officially 
announced  by  Notice  of  Availability  in 
the  Federal  Register,  as  well  as  through 
local  and  regional  news  media,  the 
above  listed  Web  site,  and  direct 
mailing.  At  this  time  the  draft  TMP  EIS/ 
EIR  is  anticipated  to  be  distributed  in 
fall,  2003.  After  due  consideration  of  all 
comments  on  the  draft  TMP  EIS/EIR,  a 
final  TMP  EIS/EIR  would  be  prepared 
which  at  this  time  is  anticipated  could 
be  completed  by  July,  2004.  As  a 
delegated  EIS,  the  official  responsible 
for  the  final  decision  is  the  Regional 
Director,  Pacific  West  Region; 
subsequently  the  official  responsible  for 
implementation  would  be  the 
Superintendent,  Santa  Monica 
Mountains  National  Recreation  Area. 

Dated:  December  2,  2002. 
Holly  Bundock, 

Acting  Regional  Director.  Pacific  West  ttegion. 
|FR  Doc.  03-1003  Filed  1-15-03;  8:45  am] 

BILLINGXOOE  4310-70-P  >s^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Boston  HartXM-  islands  Advisoiy       * 
Council;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92^63)  that  the  Boston 
Harbor  Islands  Advisory  Council  will 
hold  its  annual  meeting  on  Wednesday, 
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March  4,  2003.  The  meeting  will 
convene  at  6  p.m.  at  the  Children's 
Museum,  300  Congress  Street,  5th  Floor, 
Boston,  MA. 

The  Advisory  Council  was  appointed 
by  the  Director  of  National  Park  Service 
pursuant  to  Public  Law  104-333.  The  28 
members  represent  business, 
educational/cultural,  community  and 
environmental  entities;  municipalities 
surrounding  Boston  Harbor;  Boston 
Harbor  advocates;  and  Native  American 
interests.  The  purpose  of  the  Council  is 
to  advise  and  make  recommendations  to 
the  Boston  Harbor  Islands  Partnership 
with  respect  to  the  development  and 
implementation  of  a  management  plan 
and  the  operations  of  the  Boston  Harbor 
Islands  national  park  area.     •* 

The  Agenda  for  this  meeting  is  as 
follows: 

1.  Call  to  Order,  Introductions  of 
Advisory  Council  members  present 

2.  Review  and  Approval  of  Minutes 
from  past  meetings 

3.  Guest  Speaker 

4.  Update  on  Outreach  Program 

5.  Nomination  for  Advisory  Council 
Seats 

6.  Election  of  Officers 

7.  Public  Comment 

8.  Next  Meeting 

9.  Adjourn 

The  meeting  is  open  to  the  public. 
Further  information  concerning  Council 
meetings  may  be  obtained  from  the 
Superintendent,  Boston  Harbor  Islands. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Council  or 
file  written  statements.  Such  requests 
should  be  made  at  least  seven  days  prior 
to  the  meeting  to:  Superintendent, 
Boston  Harbor  Islands  NRA,  408 
Atlantic  Avenue,  Boston,  MA,  02110, 
telephone  (617)  223-8667. 

Dated:  November  4,  2002. 
George  E.  Price,  Jr., 

Superintendent.  Boston  Hartior Islands  NBA. 
|FR  Doc.  03-1000  Filed  1-15-03;  8:45  am) 

BILLING  CODE  4310-70-? 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Cape  Cod  National  Seashore,  South 
Wellfleet,  MA;  Cape  Cod  National 
Seashore  Advisory  Commission  Two 
Hundred  Fortieth  Meeting;  Notice  of 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92^63,  86  Stat.  770,  5 
U.S.C.  App  1,  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday,  January  24,  2003. 


The  Commission  was  reestablished 
pursuant  to  Pub.  L.  87-126  as  amended 
by  Pub.  L.  105-280.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5 
of  the  Act  establishing  the  Seashore. 

The  Commission  members  will  meet 
at  1  p.m.  at  Headquarters,  Marconi 
Station,  Wellfleet,  Massachusetts  for  the 
regular  business  meeting  to  discuss  the 
follo\ving: 

1.  Adoption  of  Agenda 

2.  Approval  of  minutes  of  previous 

meeting  (November  22,  2002) 

3.  Reports  of  Officers 

4.  Reports  of  Subcommittees 
Dune  Shack  Subcommittee 
Nickerson  Fellowship  Subconunittee 

5.  Superintendent's  Report 
Marconi  Event 

Salt  Pond  Visitor  Center 
News  from  Washington 

6.  Old  Business 
Invasive  Species 

7.  New  Business 
Water  Supply  Issues 

8.  Date  and  agenda  for  next  meeting 

9.  Public  comment  and 

10.  Adjournment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to 
Commission  members. 

Due  to  a  delay  in  this  notice  being 
delivered  to  National  Park  Service  staff 
during  the  holiday  season,  the  notice 
could  not  be  published  at  least  15  days 
prior  to  the  meeting  dates.  The  National 
Park  Service  regrets  this  error,  but  is 
compelled  to  hold  the  meeting  as 
scheduled  because  of  the  significant 
sacrifice  re-scheduling  would  require  of 
committee  members  who  have  adjusted 
their  schedules  to  accommodate  the 
proposed  meeting  dates,  and  the  high 
level  of  anticipation  by  all  parties  who 
will  be  affected  by  the  outcome  of  the 
conunittee's  actions.  Since  the  proposed 
meeting  dates  have  received  widespread 
publicity  in  area  news  media  and  among 
the  parties  most  affected,  the  National 
Park  Service  believes  that  the  public 
interest  will  not  be  adversely  affected  by 
the  less-than-15  days  advance  notice  in 
the  Federal  Register. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 


National  Seashore,  99  Marconi  Site 
Road,  Wellfleet,  MA  02667. 

Dated:  January  8,  2003. 
A.  Durand  Jones, 

Deputy  Director.  National  Park  Service. 
[PR  Doc.  03-994  Filed  1-15-03;  8:45  am] 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Chalmette  Battlefield  Task  Force 
Committee  Meeting 

agency:  National  Park  Service,  Jean 
Lafitte  National  Historical  Park  and     ' 
Preserve,  Interior. 
ACTION:  Notice  of  task  force  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.l,  Section 
10(a)(2),  that  a  meeting  of  the  Chalmette 
Battlefield  Task  Force  Committee  will 
be  held  at  4  p.m.  at  the  following 
location  and  date: 

DATES:  Wednesday,  January  29,  2003. 
ADDRESSES:  The  Council  Chambers 
Meeting  Room  at  the  St.  Bernard  Parish 
Government  Complex,  8245  W.  Judge 
Perez  Drive  in  Chalmette,  LA  70042. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Geraldine  Smith,  Superintendent,  Jean 
Lafitte  National  Historical  Park  and 
Preserve,  419  Decatur  Street,  New 
Orleans,  LA  70130,  (504)  589-3882, 
extension  137  or  108. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Chalmette  Battlefield 
Task  Force  Committee  is  to  advise  the 
Secretary  of  the  Interior  on  suggested 
improvements  at  the  Chalmette 
Battlefield  site  within  Jean  Lafitte 
National  Historical  Park  and  Preserve. 
The  members  of  the  Task  Force  are  as 
follows;  Ms.  Elizabeth  McDougall, 
chairperson,  Ms.  Faith  Moran,  Mr. 
Anthony  A.  Fernandez,  Jr.,  Mr.  Drew 
Heaphy,  Mr.  Alvin  W.  Guillot,  Mrs. 
George  W.  Davis,  Mr.  Eric  Cager,  Mr. 
Pau>  V.  Perez,  Captain  Bonnie  Pepper 
Cook,  Mr.  Michael  L.  Fraering,  Colonel 
John  F.  Pugh,  Jr.,  and  Geraldine  Smith. 

The  matters  to  be  discussed  at  this 
meeting  include  the  purpose  of  the 
committee,  background  and  history  of 
the  area,  appointment  of  a  vice- 
chairperson  and  scheduling  future 
meetings.  This  meeting  will  be  open  to 
the  public,  however,  facilities  and  space 
for  accommodating  members  of  the 
public  are  limited.  Any  member  of  the 
public  may  file  with  the  committee  a 
written  statement  concerning  the 
matters  to  be  discussed.  Written 
statements  may  also  be  submitted  to  the 
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superintendent  at  the  address  above. 
Minutes  of  the  meeting  will  be  available 
at  park  headquarters  for  public 
inspection  eft  419  Decatur  Street,  New 
Orleans,  Louisiana  approximately  4 
weeks  after  the  meeting  and  on  the  park 
Web  site  at  http://www.nps.gov/ 
jela.htm. 

Dated:  December  11,  2002. 
W.  Thomas  Bro%vn, 

Acting  Regional  Director,  Southeast  Region. 
(FR  Doc.  03-993  Filed  1-15-03;  8:45  am] 

BLLING  CODE  43ia-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Chesapeake  and  Ohio  Canal  National 
Historical  Park  Advisory  Commission; 
Nottoe  of  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Chesapeake 
and  Ohio  Canal  National  Historical  Park 
Advisory  Commission  will  be  held  at  10 
a.m.  on  Friday,  February  7,  2003,  a  park 
headquarters,  1850  Dual  Highway,  Suite 
100,  Hagerstown,  Maryland. 

The  Commission  was  estabUshed  by 
Pub.  L.  91-664  to  meet  and  consult  with 
the  Secretary  of  the  Interior  on  general 
policies  and  specific  matters  related  to 
the  administration  and  development  of 
the  Chesapeake  and  Ohio  Canal 
National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows: 

Mrs.  Sheila  Rabb  Weidenfeld,  Chairman 
Mr.  Charles  J.  Weir 
Mr.  Barry  A.  Passett 
Mr.  Terry  W.  Hepburn 
Ms.  Elise  B.  Heinz 
Ms.  JoAnn  M.  Spevacek 
Mrs.  Mary  E.  Woodward 
Mrs.  Donna  Printz 
Mr.  Rockwood  H.  Foster 
Mrs.  Ferial  S.  Bishop 
Ms.  Nemcy  C.  Long 
Mrs.  Jo  Reynolds 
Dr.  James  H.  Gilford 
Mrs.  Sue  Ann  Sullivan 
Brother  James  Kirkpatrick 

Topics  that  will  be  presented  during 
the  meeting  include: 

1 .  Status  ai  the  draft  Land  Protection 
Plan 

2.  Major  construction/development 
projects 

3.  Historic  Leasing  Program 

4.  Duke  Power  Company  right-of-way 
easement  application 

5.  Mecklenburg  Warehouse  planning 
project 

6.  Western  Maryland  Raihoad  right-of- 
way  planning  study 

7.  Business  Plan 


The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  Douglas  D.  Paris, 
Superintendent,  C&O  Canal  National 
Historical  Park,  1850  Dual  Highway, 
Suite  100,  Hagerstown,  Maryland  21740. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  park 
headquarters,  Hagerstown,  Maryland. 

Dated:  November  26,  2002. 
Douglas  Paris, 

Superintendent,  C&O  Canal  National 
Historical  Park. 

(FR  Doc.  03-1001  Filed  1-15-03;  8:45  am] 

BILLING  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notificatk>n  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  21,  2002.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  tmder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  NaUoneil  Register  Historic 
Places,  National  Park  Service,  1849  C  St. 
NW.,  2280,  Washington,  DC  20240;  by 
all  other  carriers.  National  Register  of 
Historic  Places,  National  Park 
Service,1201  Eye  St.  NW.,  8th  floor, 
Washington  DC  20005;  or  by  fax,  (202) 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  January  31, 
2003. 

Beth  Savage, 

Acting  Keeper  of  the  National  Register  of 
Historic  Places. 

CONNECTICUT 

Fairfield  County 

Downtown  Stamford  Historic  District 
(Boundary  Increase  2),  Roughly  along     . 
Bedford  St.,  Stamford,  02001744. 

GEORGIA 

Appling  County 

Bank  Surrency,  80  Hart  St.,  Surrency, 
02001742. 

NORTH  CAROLINA 

Halifax  County 

Scotland  Neck  Historic  District,  Roughly 
bounded  by  Church,  Bryan,  Cherry, 


Roanoke,  and  Fifth  and  Eighteenth  Sts;. 
Scotland  Neck,  02001743. 

PENNSYLVANIA 

Montgomery  County 

Globe  Knitting  Mills,  660  and  694  E.  Main    . 
St.,  Norristown,  02001745. 

Milmoral 

1150  Church  Rd.,  Wyncote,  Cheltenham,  • 
02001746. 

A  request  for  Removal  has  been  made  for 
the  following  resources: 

ARKANSAS 

Ashley  County 

Wiggins  Cabin,  City  Park,  Cross^tt,  82002093. 
JefTerson  County 

Austin  House,  (Thompson,  Charles  L.,  Design 
Collection  TR),  704  W.  5th  Ave.,  Pine 
Bluff,  82000842. 

Phillips  County 

Short-Deisch  House.  409  Biscoe  St..  Helena. 
74000490. 

Pulaski  County 

Bechle  House,  1004  E.  9th  St.,  LiUle  Rock, 
79000449. 

IOWA  ■    ' 

Webster  County 

Illinois  Central  Passenger  Depot-Fort  Dodge. 
(Advent  and  Development  of  Railroads  in 
Iowa  MPS),  Jet.  Of  Fourth  St.,  and  Fourth 
Ave.,  S.,  Fort  Dodge,  90001307. 

|FR  Doc.  03-989  Filed  1-15-03;  8:45  am) 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service  ^<=*^ 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  28,  2002.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  imder  the  National 
Register  criteria  fw  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  Historic 
Places,  National  Park  Service,  1849  C  St. 
NW.,  2280,  Washington,  DC  20240;  by 
all  other  carriers.  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St.  NW.,  8th  floor,  Washington 
DC  20005;  or  by  fax,  (202)  343-1836. 
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Written  or  faxed  comments  should  t)e 
submitted  by  January  31,  2003. 

Patrick  Andrus, 

Acting  Keeper  of  the  National  Register  of 
Historic  Places. 


CALIFORNIA 

San  Diego  County 

Canfield— Wright  House.  420  Avenida 
Primavera,  Del  Mar.  02001747. 

GEORGIA 

Muscogee  County 

Hillcrest— Wildwood  Circle  Historic  District, 
Roughly  bounded  by  Wildwood  Ave.,  13th 
and  17th  Sts.,  and  Dixon  Dr.,  Columbus, 
02001748. 

ILLINOIS 

Adams  County 

Lewis  Round  Barn,  2007  E  1250th  St., 
Mendon, 02001750. 

Champaign  County 

Women's  Gymnasium,  University  of  Illinois 
at  Urbana-Champaign,  (University  of 
Illinois  Buildings  designed  by  Charles  A. 
Piatt  MPS),  906  S  Goodwin  Ave.,  Urbana, 
02001751. 

Women's  Residence  Hall— West  Residence 
Hall,  University  of  Illinois  at  Urbana- 
Champaign,  (University  of  Illinois 
Buildings  designed  by  Charles  A.  Piatt 
MPS),  llllW  Nevada  St.,  Urbana, 
02001752. 

Clark  County 

First  Congregational  Church,  202  N  6th  St., 
Marshall,  02001753. 

Henry  County 

West  Water  Tower  and  Ground  Storage  Tank, 
310  11th  Ave.,  Orion,  02001754. 

Lake  County 

Griffith,  John.  Store  Building,  103-113  E 
Scranton  Ave. ,  Lake  Bluff,  02001 755. 

Rock  Island  County 

Deere,  John,  House,  1217  11th  Ave.,  Moline, 
02001756. 

Schuyler  County 

White  Oak  Hall,  SE  comer  Jet.  of  White  Oak 
an^  Lower  Beardstown  Rds..  Rushville, 
02001757. 

Union  County 

St.  Anne's  Episcopal  Church,  507  S  Main  St., 

Anna,  02001758. 
Union  Lookout,  3/4.mi.  S  of  Jet.  Co.  Rd.  13 

and  Trail  of  Tears  State  Forest  Rd., 

Jonesboro,  02001759. 

Will  County 

Scutt,  Hiram  B.,  Mansion,  206  N  Broadway, 
Joliet,  02001760. 

MASSACHUSETTS 

Middlesex  County 

Middlesex  Fells  Reservation  Parkways, 
(Metropolitan  Park  System  of  Greater 
Boston  MPS),  E  Border  Rd.,  Fellsway  E, 
Fellsway  W,  Hillcrest  Pky.,  South  St..  Pond 


St.,  S  Border  Rd..  Ravine  Rd.,  and 
Woodland  Rd.,  Maiden,  02001749. 

SOUTH  CAROLINA 

Berkeley  County 

Cooper  River  Historic  District,  (Cooper  River 
MPS).  Along  the  E  and  W  branches  of  the 
Cooper  R..  Moncks  Corner.  02001761. 

SOUTH  DAKOTA 

Charles  Mix  County 

Jacobson  School.  (Schools  in  South  Dakota 
MPS),  289th  St.,  Armour,  02001762. 

Jerauld  County 

Will,  H.P.,  House,  214  Alene  Ave.  N, 
Wessington  Springs,  02001763. 

Lawrence  County 

St.  Lawrence  O'Toole  Catholic  Church.  618 
Main,  Central  City,  02001764. 

Lincoln  County  * 

Anderson.  Dr.  Andrew,  House,  416  E  2nd  St., 
Canton,  02001765. 

Minnehaha  County 

Farley-Loetscher  Company  Building  I,  322 

and  324  E  8th  St.,  Sioux  Falls,  02001766. 
McKennan  Park  Historic  Increase  (Boundary 

Increase),  Roughly  bounded  by  1st  Ave.  S. 

Phillips  Ave.,  24th  St.  E,  and  26th  St., 

Sioux  Falls.  02001767. 


Pennington  County 

Burlington  and  Quincy  High  Line  Hill  City  to 
Keystone  Branch,  Along  RR  right  of  way 
from  222  Railroad  Ave  to  Keystone  Depot, 
Hill  City,  02001768. 

[FR  Doc.  03-990  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  04,  2003.  Piu-suant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  Historic 
Places,  National  Park  Service,  1849  C  St. 
NW.,  2280,  Washington,  DC  20240;  by 
all  other  carriers,  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St.  NW.,  8th  floor,  Washington 
DC  20005;  or  by  fax,  (202)  343-1836. 


Written  or  faxed  comments  should  be 
submitted  by  January  31.  2003. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

CALIFORNIA 

Los  Angeles  County 

Middough  Brothers — Insurance  Exchange 
Building,  205  E.  Broadway,  Long  Beach, 
03000002. 

COLORADO 

Denver  County 

Robinson  House,  3435  Albion  St.,  Denver, 
03000003. 

FLORIDA 

Hendry  County 

Caldwell  Home  Place,  160  Curry  St.,  LaBelle, 
03000009. 

Jackson  County 

St.  Luke  Baptist  Church,  4476  E.  Jackson  St., 
Marianna,  03000008. 

Nassau  County 

Amelia  Island  Lighthouse,  (Florida's  Historic 
Lighthouses  MPS),  215V2  Lighthouse 
Circle,  Fernandina  Beach.  03000004. 

Pinellas  County 

Jungle  Prada  Site.  Address  Restricted',  St. 
Petersburg,  03000007. 

Polk  County 

Oak  Hill  Cemetery.  (Bartow  MPS),  West 
Parker  St..  Bartow.  03000006. 

Volusia  County 

French,  Seth,  House,  319  E.  French  Ave., 
Orange  City.  03000005. 

MAINE 

Aroostook  County 

St.  John  Catholic  Church,  St.  John  Rd..  St. 
John  Plantation,  03000017, 

Hancock  County 

Agassiz  Bedrock  Outcrop,  406  State  St.. 

Ellsworth,  03000014. 
East  Blue  Hill  Post  Office.  13  Curtis  Cove  Rd., 

East  Blue  Hill.  03000016. 
Nazi  Spy  Landing  Site.  West  shore  of 

Crabtree  Neck  at  Sunset  Ledge  Cove, 

Hancock  Point.  03000015. 

Waldo  County 

Frankfort  Dam.  S  of  jet.  of  ME  1 A  and  North 
Branch  of  Marsh  Stream,  Frankfort, 
03000018. 

MISSOURI 

Jackson  County 

Kansas  City,  Missouri  Western  Union 
Telegraph  Building,  100-114  E.  7th  St., 
Kansas  City.  03000010. 

NEW  JERSEY 

Cape  May  County 

TBM-3E  "Avenger"  Torpedo  Bomber 
Warplane.  500  Forrestal  Rd.,  Cape  May 
Airport,  Lower  Township,  03000019. 
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Whilldin — Miller  House,  416  S.  Broadway, 
Borough  of  West  Cape  May,  03000012. 

Essex  County 

Weequahic  Park  Historic  District,  Roughly 
bounded  by  Meeker  Ave.,  Dayton  St.,  the 
Union  County  border  and  Maple  Ave., 
i  Newark,  03000013. 

Morris  County 

Pruddentown  Historic  District,  Mount 
Kemble  Ave.,  Morris  Township,  03000011. 

NEW  YORK 

Albany  County 

Mendelson,  A.,  and  Son  Company  Building, 
40  Broadway,  Albany,  03000021. 

Columbia  County 

Blinn — Pulver  Farmhouse,  219  Hudson  Ave., 
Chatham,  03000025. 

Dutchess  County 

Kimlin  Cider  Mill,  Cedar  Ave.,  Poughkeepsie, 
03000020. 

Greene  County 

Layman,  Frank  D.,  Memorial,  Near 
Kaaterskill  Falls,  Hunter,  03000022. 

Onteora  Park  Historic  District,  Onteora  Club 
Property,  Hunter,  03000023. 
i 

St.  Lawrence  County 

Bayside  Cemetery  and  Gatehouse  Complex, 
(Red  Potsdam  Sandstone  Resources  Taken 
from  Raquette  River  Quarries  MPS),  115 
Clarkson  Ave.,  Potsdam,  03000026. 

Brown,  Luke,  House,  (Red  Potsdam 
Sandstone  Resources  Taken  from  Raquette 
River  Quarries  MPS),  831  NY  72, 
Parishville,  03000030. 

Clarkson  Office  Building,  (Red  Potsdam 
Sandstone  Resources  Taken  from  Raquette 
River  Quarries  MPS),  17  Maple  St., 
Potsdam,  03000031. 

St.  Lawrenc:e  County 

Parmeter,  Nathaniel,  House,  (Red  Potsdam 
Sandstone  Resources  Taken  from  Raquette 
River  Quarries  MPS),  498  NY  59,  Potsdam, 
03000027. 

Trinity  Episcopal  Church,  (Red  Potsdam 
Sandstone  Resources  Taken  from  Raquette 
River  Quarries  MPS),  38  Maple  St., 
Potsdam,  03000032. 

Wallace,  Jonathan.  Hou.se,  (Red  Potsdam 
Sandstone  Resources  Taken  from  Raquette 
River  Quarries  MPS),  99  Market  St., 
Potsdam,  03000028. 

Zion  Episcopal  Church  and  Rectory,  (Red 
Potsdam  Sandstone  Resources  Taken  from 
Raquette  River  Quarries  MPS),  91  and  95 
Main  St.,  Colton,  03000029. 

OREGON 

Coos  County 

Marshfield's  South  Fifth  Street  Historic 
District,  Roughly  900,  800.  700  blks  of  S. 
Fifth  St..  also  portions  of  Hall,  Ingersoll 
and  Johnson  Aves.,  Coos  Bay.  03000034. 

PENNSYLVANIA 

Butler  County 

Saxonburg  Historic  District,  Portions  of  E. 
and  W.  Main,  N.  and  S.  Rebecca,  N.  and 


S.  Isabella,  Pittsburgh,  Butler,  and  State 
Sts.,  Saxonburg,  03000035. 

Fayette  County 

Uniontown  Downtown  Historic  District 
(Boundary  Increase),  18  S.  Beeson  Blvd. 
and  9  E.  Peter  St..  Uniontown,  03000036. 

[FR  Doc.  03-991  Filed  1-15-03;  8:45  am) 
BH.UNG  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigations  Nos.  731-TA-986  and  987 
(Final)] 

FeiTOvanadium  From  China  and  South 
Africa 

Determinations 

.On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  China  and  South  Africa  for 
ferrovanadium,  provided  for  in 
subheading  7202.92.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce 
(Commerce)  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  November  26, 
2001,  following  receipt  of  a  petition 
filed  with  the  Commission  and 
Commerce  by  The  Ferroalloys 
Association  Vanadium  Committee  and 
its  following  members:  Bear 
Metallurgical  Co.,  Butler,  PA; 
Shieldalloy  Metallurgical  Corp., 
Cambridge,  OH;  Gulf  Chemical  & 
Metallurgical  Corp.,  Freeport,  TX;  U.S. 
Vanadium  Corp.,  Danbury,  CT;  and  CS 
Metals  of  Louisiana,  Convent,  LA.  The 
final  phase  of  the  investigations  was 
scheduled  by  the  Commission  following 
notification  of  preliminary 
determinations  by  Commerce  that 
imports  of  ferrovanadium  from  China 
and  South  Africa  were  being  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673(b(b)). 
Notice  of  the  scheduling  of  the  final 
phase  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 


'  The  record  is  defined  in  §  207.2(f)  of  the 
Commission's  rules  of  practice  and  procedure  (19 
CFR  207.2(f)). 


International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  Julv  29, 
2002  (67  FR  49035).  The  hearing  was 
held  in  Washington,  DC,  on  November 
22,  2002,  and  all  persons  who  requested 
the  opportunity  were  permitted  to 
appear  in  person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  January 
13,  2003.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3570  (January  2003),  entitled 
Ferrovjmadium  from  China  and  South 
Africa:  Investigations  Nos.  731-TA-986 
and  987  (Final). 

By  order  of  the  Commission. 

Issued:  January  13,  2003. 
Marilyn  R.  Abbott, 
Secretary  of  the  Commission. 
(FR  Doc.  03-946  Filed  1-15-03;  8:45  am]     - 
BILUNG  CODE  7020-02-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Lead-Based  Paint  Hazard 
Act 

Notice  is  hereby  given  that  on 
December  30,  2002,  a  proposed  consent 
decree  in  United  States  v.  Joseph 
DeLuca,  Civil  Action  No.  CA02-546T, 
was  lodged  With  the  United  States 
District  Court  for  the  District  of  Rhode 
Island. 

The  consent  decree  settles  claims 
against  Joseph  DeLuca  as  owner  of 
twelve  residential  apartment  buildings 
in  Providence,  Rhode  Island,  which 
were  brought  on  behalf  of  the 
Department  of  Housing  and  Urban 
Development  and  the  Environmental 
Protection  Agency  under  the  Reside.ntial 
Lead-Based  Paint  Hazard  Reduction  Act 
42  U.S.C.  4851  et  seq.  ("Lead  Hazard 
Reduction  Act").  The  United  States 
alleged  in  its  complaint  that  the 
defendant  failed  to  provide  information 
to  tenants  concerning  lead-based  paint 
hazards,  and  failed  to  disclose  to  tenants 
the  presence  of  any  known  lead-based 
paint  or  any  known  lead-based  paint 
hazards. 

Under  the  consent  decree,  the 
defendant  has  agreed  to  provide  the 
required  notice  and  disclosures,  to 
perform  inspections  at  the  buildings  for 
the  presence  of  lead-based  paint,  to 
perform  lead -based  paint  abatement, 
and  to  pay  the  United  States  an 
administrative  penalty  in  the  amount  of 
$13,090.00.  The  defendant  owns  12 
buildings  with  32  residential  imits. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
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date  of  this  publication  comments 
relating  to  the  consent  decrees. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Joseph  DeLuca,  D.J. 
#  90-5-1-1-07649. 

The  proposed  consent  decree  may  be 
examined  at  the  Department  of  Housing 
and  Urban  Development,  Office  of  Lead 
Hazard,  Control,  attention:  Matthew  E. 
Ammon,  490  L'Enfant  Plaza  SW.,  Room 
3206,  Washington,  DC  20410,  (202)  755- 
1785;  at  the  office  of  the  United  States 
Attorney  for  the  District  of  Rhode 
Island,  50  Kennedy  Plaza,  8th  Floor, 
Providence.  Rhode  Island  02903;  and  at 
U.S.  EPA  Region  1.  One  Congress  Street. 
Boston,  MA  02114.  A  copy  of  the 
proposed  consent  decree  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  PO 
Box  7611,  Washington,  DC  20044.  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax 
no.  (202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$7.00  (25  cents  per  page  reproduction 
costs),  payable  to  the  U.S.  Treasury. 

Karen  Dworkin, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-699  Filed  1-15-03;  8:45  ami 

BHJJNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
January  8.  2003.  three  proposed  consent 
decrees  in  the  case  captioned  Dow 
Chemical  Co.,  et  al.  v.  Acme  Wrecking 
Co.,  Inc.,  et  al..  Civil  Action  Nos.  C-1- 
97-0307,  C-1-97-0308,  and  C-1-01- 
439-(S.D.  Ohio),  were  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Ohio.  The 
proposed,  de  minimis  consent  decrees 
relate  to  the  Skirmer  Landfill  Superfund 
Site  ("Site")  in  W^t  Chester,  Ohio.  The 
proposed  consent  decrees  would  resolve 
civil  claims  of  the  United  States  for 
response  actions  and  for  the  recovery  of 
response  costs  at  the  Site  under  Sections 
106  and  107(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  as 
amended.  42  U.S.C.  9606.  9607(a). 
against  Aeronca.  Inc.  ("Aeronca"). 


Martin  E.  Clarke,  Clarke  Sanitary 
Landfill,  Clarke  Container.  Inc..  Clarke's 
Incinerators.  Inc.  (the  "Martin  Clarke 
Entities").  Richard  M.  Clarke.  Clarke's 
Complete  Collection.  Dick  Clarke  Co.. 
Dick  Clarke  Trash  Removal  and 
Demolition,  Clarke's  Services,  Inc..  and 
Clarke,  hic.  (the  "Dick  Clarke  EntiUes") 
(collectively  "Settling  Defendants"). 
Under  the  proposed  consent  decree  with 
Aeronca,  Aeronca  would  pay  the  United 
States  $232,500  and  would  pay  the 
parties  that  are  performing  the  work  at 
the  Site  (the  "Skinner  Landfill  Site 
Group")  $232,500.  Under  the  proposed 
consent  decree  with  the  Martin  Clarke 
Entities,  the  Martin  Clarke  Entities 
would  pay  the  United  States  $88,000 
and  would  pay  the  Skinner  Landfill  Site 
Group  $88,000.  Under  the  proposed 
consent  decree  with  th6  Dick  Clarke 
Entities,  the  Dick  Clarke  Entities  would 
pay  the  United  States  $100,500.  and 
would  pay  the  Skinner  Landfill  Site 
Group  $25,500. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resource  Division,  Department  of 
Justice.  Washington.  DC  20530.  and 
should  refer  to  Dow  Chemical  Co.  et  al. 
V.  Acme  Wrecking  Co..  Inc.  et  al..  Civil 
Action  Nos.  C-1-97-0307.  C-1-97- 
0308.  and  C-1-01-439  (S.D.  Ohio),  and 
DOJ  Reference  No.  90-11-3-1620/2. 

The  proposed  consent  decrees  may  be 
examined  at:  (1)  The  Office  of  the 
United  States  Attorney  for  the  Southern 
District  of  Ohio,  221  E.  Fourth  St..  Suite 
400.  Cinciimati.  Ohio  45202  and  (2)  the 
United  States  Environmental  Protection 
Agency  (Region  5).  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3590.  Copies  of  the  proposed  consent 
decrees  may  be  obtained  by  mail  from 
the  Department  of  Justice  Consent 
Decree  Library.  P.O.  Box  7611. 
Washington.  DC  20044.  In  requesting 
copies,  please  refer  to  the  above- 
referenced  case  and  DOJ  Reference 
Number  and  enclose  a  check  for  $9.50 
(38  pages  at  25  cents  per  page 
reproduction  cost)  for  the  Consent 
Decree  with  Aeronca,  $9.00  (36  pages) 
for  the  Consent  Decree  with  the  Martin 
Clarke  Entities,  and/or  $8.50  (34  pages) 
for  the  Consent  Decree  with  the  Dick 


Clarke  Entities,  made  payable  to  the 
Consent  Decree  Library. 

William  D.  Brighton, 

Assistant  Section  Chief  Environmental 
Enforcement  Section,  Envimnment  and 
Natural  Resources  Division. 
[FR  Doc.  03-897  Filed  1-15-03;  8:45  am) 

BILUNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Notice  is  hereby  given  that  on 
December  20,  2002.  a  proposed  Consent 
Decree  ("Decree")  in  United  States  v. 
Rhode  Island  Resource  Recovery 
Corporation,  Civil  Action  No.  02- 
540ML  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Rhode  Island. 

In  this  action  the  United  States  sought 
injunctive  relief  and  a  civil  penalty  from 
the  defendant.  Rhode  Island  Resource 
Recovery  Corporation  ("RIRRC").  for 
violations  of  the  Clean  Air  Act  at  the 
Central  Landfill  in  Johnston.  Rhode 
Island.  The  Decree  provides  that  RIRRC 
shall  pay  a  civil  penalty  of  $321,000. 
Moreover,  the  Decree  requires  the 
defendant  to  preform  injunctive  relief 
estimated  to  cost  upwards  of  $3.5 
million,  and  undertake  a  supplemental 
environmental  project  ("SEP")  with  a 
total  SEP  cost  to  RIRRC  of  at  least  $1.8 
million.  The  SEP  includes,  inter  alia, 
the  termination  of  waste  acceptance 
operations  at  Phases  II  and  III  of  the 
landfill  by  July  2003,  the  capping  of 
Phases  I.  II.  and  III  by  2006.  and  the 
accelerated  capping  of  portions  of 
Phases  II  and  III  by  the  end  of  2003. 

The  Department  of  Justice  will  receive 
for  a  period  of  30  days  from  the  date  of 
this  publication,  comments  relating  to 
th»  Decree.  Conunents  should  be 
addressed  to  the  Assistant  Attorney 
General.  Enviroiunent  and  Natural 
Resources  Division,  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611.  and  should  refer  to  United 
States  V.  Rhode  Island  Resource 
Recovery  Corporation,  D.J.  Ref.  90-5-2- 
1-07164. 

The  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney. 
District  of  Rhode  Island.  Fleet  Center.  50 
Kennedy  Plaza.  8th  Floor.  Providence, 
Rhode  Island  02903,  (401)  528-5477 
and  at  U.S.  EPA  Region  1, 1  Congress 
Street,  Suite  1100.  Boston. 
Massachusetts  02114,  (617)  918-2001.  A 
copy  of  the  Decree  may  also  be  obtained 
by  mail  from  the  Consent  Decree 
Library,  P.O.  Box  7611,  U.S.  Department 
of  Justice,  Washington.  DC  20044-7611 
or  by  faxing  a  request  to  Tonia 
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Fleetwood,  fax  no.  (202)  514-0097, 
phone  confinnation  niunber  (202)  514- 
1547.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $65.25 
(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

Ronald  G.  Gluck, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  03-895  Filed  1-15-03;  8:45  am] 

a«JJNG  COOE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liabiiity  Act 
("CERCUV") 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  versus 
Estate  of  Joseph  Savage  and  Four  Acres 
of  Land,  More  or  Less,  Located  at  10 
Bretvster  Street,  Bridgeport,  Connecticut, 
No.  302-CV-2256-CFD  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Connecticut  on  December  19, 
2002  (the  "Consent  Decree").  The 
Consent  Decree  will  resolve  the  liability 
of  the  Estate  of  Joseph  Savage  ("the 
Estate")  to  the  United  States,  on  behalf 
of  the  United  States  Environmental 
Protection  Agency,  under  section  107(a) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9607,  for  the  recovery  of  costs  incurred 
by  the  United  States  in  connection  with 
the  Black  Rock  Shipyard  Superfund  Site 
("the  Site"),  located  at  10  Brewster 
Street,  Bridgeport,  Connecticut.  The 
Consent  Decree  requires  the  Estate  to 
use  its  best  efforts  to  sell  the  property 
comprising  the  Site,  which  is  property 
of  the  Estate,  and  to  pay  the  proceeds  of 
such  EPA-approved  sale  to  reimburse 
the  United  States  for  its  past  costs 
incurred  at  the  Site,  which  are  seciu^d 
by  a  statutory  lien  on  the  Site  property 
pursuant  to  section  107(7)  of  CERCLA, 
42  U.S.C.  9607(7). 

The  Department  of  Justice  will 
receive,  for  a  period  of  30  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natiu'al  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and/or,  to  ensure  timely 
delivery,  via  overnight  delivery  to  Chief, 
Environmental  Enforcement  Section, 
1425  New  York  Av.  NW,  13th  Fl., 
Washington,  DC  20005.  Each 
commimication  should  refer  on  its  face 


to  United  States  versus  Estate  of  Joseph 
Savage  and  Four  Acres  of  Land,  More  or 
Less,  DOJ  Ref.  #  90-11-3-07373. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Connecticut,  157  Church  St.,  ■23rd  Fl., 
New  Haven,  Coimecticut  06510  (contact 
Assistant  U.S.  Attoijiey  John  Hughes), 
and  the  Region  1  Office  of  the 
Environmental  Protection  Agency,  1 
Congress  St.,  Suite  1100,  Boston, 
Massachusetts  02114  (contact  Senior 
Enforcement  Counsel  Lloyd  Selbst).  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044-7611  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax 
no.  (202)  514-0097,  phone  confirmation 
niunber  (202)  514-1547.  In  requesting  a 
copy,  please  refer  to  United  States 
versus  Estate  of  Joseph  Savage  and  Four 
Acres  of  Land.  More  or  Less,  DOJ  Ref.  # 
90-1 1-3-07373  and  enclose  a  check  in 
the  amoimt  of  $3.75  (15  pages  @  25 
cents  per  page  reproduction  costs)  for 
the  Consent  Decree,  payable  to  the  U.S. 
Treasury. 

Ronald  Gluck, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  03-896  Filed  1-15-03;  8:45  am] 

aUUNQ  COOE  4410-1S-M 


DEPARTIMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  c.  Wilcox,  Civil  Action  No. 
4:99CV00806  WRW  (E.D.  Ark.),  was 
lodged  with  the  United  States  District 
Coiul  for  the  Eastern  District  of 
Arkansas  on  December  18,  2002. 

The  proposed  consent  decree  would 
resolve  the  United  States'  allegations  in 
the  above-referenced  enforcement  action 
that  Defendants  violated  sections  301 
and  404  of  the  Clean  Water  Act,  33 
U.S.C.  1311  and  1344,  by  unlawfully 
discharging  pollutants  into  waters  of  the 
United  States  at  four  separate  sites  in 
Pulaski  County,  Arkansas. 

The  proposed  consent  decree  would 
require  Defendants  to:  (1)  Pay  a 
$100,000  civil  penalty;  (2)  restore 
approximately  50  acres  of  wetlands;  and 
(3)  provide  approximately  55  acres  of 
mitigation. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  consent  decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 


notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  National  Resoiut:es 
Division,  U.S.  Department  of  Justice, 
Attention:  Wendy  L.  Blake, 
Environment  Defense  Section,  PO  Box 
23986,  Washington,  IX:  20026-3986, 
and  should  refer  to  United  States  v. 
lVi7cox,  DJ  Reference  No.  90-5-1-4- 
05291. 

The  proposed  consent  decree  may  be 
examined  at  the  Clerk's  Office  of  the 
United  States  District  Court  for  the 
Eastern  District  of  Arkansas,  600  W. 
Capitol  Ave.,  Suite  402,  Littl  Rock 
Arkansas. 

Mary  F.  Edgar 

Assistant  Chief,  Environmental  Defense 
Section,  Environment  and  Natural  Resources 
Division,  United  States  Department  of  Justice. 
[FR  Doc.  03-898  Filed  1-15-03;  8:45  am] 
BIUJNC  COOE  4410-15-« 


DEPARTMENT  OF  JUSTICE 
immigration  and  Naturalization  Service 

[AG  Order  No.  2643-2003] 

Registration  of  Certain  Nonimmigrant 
Aliens  from  Desigiurted  Countries 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Notice. 

SUMMARY:  This  Notice  requires  certain 
nonimmigrant  aliens  to  appear  before, 
register  with,  and  provide  requested 
information  to  the  Immigration  and 
Naturalization  Service  on  or  before 
March  28,  2003.  It  applies  to  certain 
nonimmigrant  aliens  from  one  of  the 
coimtries  designated  in  this  Notice  who 
were  last  admitted  to  the  United  States 
on  or  before  September  30,  2002,  and 
who  will  remain  in  the  United  States 
after  March  28,  2003.  The  specific 
requirements  are  set  forth  in  the  Notice. 
This  Notice  is  applicable  to  certain 
nationals  and  citizens  of  Bangladesh, 
Egypt,  Indonesia,  Jordan,  or  Kuwait  who 
entered  the  United  States  on  or  before 
September  30,  2002,  and  who  will 
remain  in  the  United  States  after  March 
28,  2003.  Aliens  described  in  this  Notice 
are  required  to  register  and  provide 
additional  information  to  the 
Immigration  and  Naturalization  Service 
between  February  24,  2003,  and  March 
28,  2003,  inclusive. 

EFFECTfVE  DATES:  This  Notice  is  effective 
oh  February  24,  2003.  Aliens  described 
in  this  Notice  are  required  to  register 
and  provide  additional  information  to 
the  Immigration  and  Naturalization 
Service  on  or  before  March  28.  2003. 
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FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Brown,  Office  of  the  General  Counsel, 

Immigration  and  Naturalization  Service, 

425  I  Street,  NW.,  Room  6100, 

Washington,  DC  20536,  telephone  (202) 

514-2895. 

SUPPLEMENTARY  INFORMATION: 

Section  265(b)  of  the  Immigration  and 
Nationality  Act  ("Act"),  as  amended,  8 
U.S.C.  1305(b),  provides  that 

[tlhe  Attorney  General  may  in  his  discretion, 
upon  ten  days  notice,  require  the  natives  of 
any  one  or  more  foreign  states,  or  any  class 
or  group  thereof,  who  are  within  the  United 
States  and  who  are  required  to  be  registered 
under  this  subchapter,  to  notify  the  Attorney 
General  of  their  current  addresses  and 
furnish  such  additional  information  as  the 
Attorney  General  may  require. 

Additionally,  section  263(a)  of  the  Act, 
8  U.S.C.  1303(a),  provides  that  the 
Attorney  General  may  "prescribe  special 
regulations  and  forms  for  the 
registration  and  fingerprinting  of  *   *   * 
aliens  of  any  other  class  not  lawfully 
admitted  to  the  United  States  for 
permanent  residence." 

The  Attorney  General  has  previously 
exercised  his  authority  under  these  and 
other  provisions  of  the  Act  to  establish 
special  registration  procedures  under  8 
CFR  264.1(f).  67  FR  52584  (Aug.  12. 
2002).  These  requirements  are  known  as 
the  National  Security  Entry— Exit 
Registration  System  ("NSEERS").  In 
accordance  with  the  authority  set  forth 
in  8  CFR  264.1(f)(4),  the  Attorney 
General  has  determined  that  certain 
nonimmigrant  aliens  specified  in  this 
Notice  shall  be  registered  and  required 
^o  provide  specific  information.  The 
Attorney  General  has  the  sole  discretion 
to  make  this  determination.  Under  this 
Notice  certain  nationals  or  citizens  of 
Bangladesh.  Egypt,  Indonesia,  Jordan,  or 
Kuwait  are  required  to  appear  at  an 
Immigration  and  Naturalization  Service 
("Service")  office  to  register  under 
NSEERS  and  provide  additional 
information.  Previous  notices  currently 
in  effect  have  applied  to  certain 
.    nonimmigrant  nationals  or  citizens  of 
Afghanistan,  Algeria,  Bahrain,  Eritrea, 
Iran,  Iraq,  Lebanon,  Libya,  Morocco, 
North  Korea,  Oman,  Pakistan,  Qatar, 
Saudi  Arabia,  Somalia,  Sudan,  Syria, 
Tunisia,  United  Arab  Emirates,  and 
Yemen.  See  67  FR  67766  (Nov.  6.  2002); 
67  FR  70526  (Nov.  22,  2002);  67  FR 
77642  (Dec.  18,  2002). 

In  light  of  recent  events,  and  based  on 
intelligence  information  available  to  the 
Attorney  General,  the  Attorney  General 
has  determined  that  the  aliens  described 
in  paragraph  (a)  of  this  Notice  must 
appear  before  the  Service  and  provide 
certain  information.  This  Notice  applies 
only  to  certain  nonimmigrant  aliens 
from  one  of  the  countries  designated  in 


this  Notice  who  were  last  admitted  to 
the  United  States  on  or  before 
September  30,  2002,  and  who  will 
remain  after  March  28,  2003.  Based  on 
intelligence  information  available  to  the 
Attorney  General,  the  Attorney  General 
has  determined  that  registering  all 
nonimmigrant  aliens  from  the  covered 
countries  would  not  enhance  national 
security.  Moreover,  the  Attorney 
General  has  determined  that  it  would 
not  be  administratively  feasible  at  the 
present  time  to  register  all  of  the 
nonimmigrants  from  the  specific 
countries  covered  by  this  Notice,  and 
that  the  delay  occasioned  by  registering 
all  nonimmigrants  from  the  countries 
covered  by  this  Notice  would  jeopardize 
the  national  security.  Accordingly,  the 
Attorney  General  has  determined  that 
only  males  aged  16  years  or  older  need 
to  be  registered  at  this  time. 
Furthermore,  the  Attorney  General  has 
determined  that  an  alien  who  has  an 
application  for  asylum  pending  on  the 
date  of  publication  of  this  Notice  has 
afready  provided  sufficient  information 
in  the  application  for  asylum,  along 
with  fingerprints,  to  warrant  exclusion 
from  this  Notice. 

Although  section  265(b)  of  the  Act,  8 
U.S.C.  1305(b),  provides  a  minimimi 
period  of  10  days  notice  for  covered 
aliens  to  provide  their  current  address 
and  other  required  information,  this 
Notice  allows  an  alien  described  by  the 
Notice  a  period  of  more  than  30  days  to 
register.  The  Attorney  General  has 
determined  that  such  additional  time  to 
register  is  in  the  best  interests  of  the 
United  States  and  has  extended  this 
time  to  register  solely  as  a  matter  of 
discretion. 

Finally,  until  further  notice,  once 
enrolled  within  NSEERS  by  registration 
under  this  Notice,  an  alien  described  in 
paragraph  (a)  of  this  Notice  is  required 
to  register  annually  with  the  Service.  All 
aliens  described  in  paragraph  (a)  shall 
comply  with  all  other  provisions  of  8 
CFR  264.1(f)(5)  through  (f)(9). 

A  wiUful  failure  to  comply  with  the 
requirements  of  this  Notice  constitutes  a 
failure  to  maintain  nonimmigrant  status 
under  section  237(a)(l)(C)(i)  of  the  Act, 
8  U.S.C.  1227(a)(l)(C)(i).  See  8  CFR 
214.1(f).  Pursuant  to  section  237(a)(3)(A) 
of  the  Act,  8  U.S.C.  1227(a)(3)(A),  an 
alien  who  fails  to  comply  with  the 
provisions  of  this  Notice  is  deportable, 
imless  the  alien  establishes  to  the 
satisfaction  of  the  Attorney  General  that 
such  failure  was  reasonably  exciisable 
or  was  not  willful.  Finally,  if  an  alien 
subject  to  this  Notice  fails,  without  good 
cause,  to  comply  with  the  requirement 
in  8  CFR  264.1(f)(8)  that  the  alien  must 
report  to  an  inspecting  officer  of  the 
Service  when  departing  the  United 


States,  the  alien  shall  thereafter  be 
presumed  to  be  inadmissible  under,  but 
not  limited  to,  section  212(a)(3)(A)(ii)  of 
the  Act,  8  U.S.C.  1182(a)(3)(A)(ii).  See  8 
CFR  264.1(f)(8). 

Notice  of  Requirements  for  Registration 
of  Certain  Nonimmigrant  Aliens  From 
Designated  Countries 

Pursuant  to  sections  261  through  266 
of  the  Immigration  and  Nationality  Act 
("Act"),  as  amended,  8  U.S.C.  1302 
through  1306,  and  particularly  sections 
263(a)  and  265(b)  of  the  Act,  8  U.S.C. 
1303(a)  and  8  U.S.C.  1305(b),  and  8  CFR 
264.1(fl,  I  hereby  order  as  follows: 

(a)  Scope.  Except  as  provided  in 
paragraph  (g),  an  alien  is  required  to 
register  pursuant  to  this  Notice  if  the 
alien: 

(1)  Is  a  male  who  was  bom  on  or 
before  February  24,  1987; 

(2)  Is  a  national  or  citizen  of 
Bangladesh,  Egypt,  Indonesia,  Jordan,  or 
Kuwait  who  was  inspected  by  the 
Inunigration  and  Naturalization  Service 
and  was  last  admitted  to  the  United 
States  as  a  nonimmigrant  on  or  before 
September  30,  2002;  and 

(3)  Will  remain  in  the  United  States 
after  March  28,  2003. 

(b)  Dual  citizens.  This  Notice  is 
applicable  to  any  alien  who  is  a  national 
or  citizen  of  a  designated  country, 
notwithstanding  any  dual  nationality  or 
citizenship. 

(c)  Requirement  to  appear  before  an 
immigration  officer.  All  aliens  described 
in  paragraph  (a)  shall,  between  February 
24,  2003,  and  March  28,  2003,  inclusive, 
appear  before  an  immigration  officer  at 
any  of  the  locations  listed  in  the 
appendix  to  this  Notice. 

(d)  Information  to  be  provided.  All 
aliens  described  in  paragraph  (a)  sihall: 

(1)  Answer  questions  under  oath 
before  an  immigration  officer,  which 
answers  shall  be  recorded  by  the 
immiCTation  officer; 

(2)  Present  to  such  immigration 
officer: 

(i)  The  alien's  travel  documents, 
including  passport  and  the  Form  1-94 
issued  upon  admission,  and  any  other 
forms  of  government-issued 
identification; 

(ii)  Proof  of  residence,  such  as,  but  not 
limited  to,  title  to  land  or  a  lease  or  a 
rental  agreement,  and,  if  applicable, 
proof  of  matriculation  at  an  educational 
institution,  and,  if  applicable,  proof  of 
employment;  and 

(iii)  Such  other  information  as  is 
requested  by  the  immigration  officer; 
and 

(3)  Shall  be  fingerprinted  and 
photographed  by  the  inunigration 
officer. 

(e)  Annual  reporting  obligations.  All 
aliens  described  in  paragraph  (a)  shall 
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appear,  within  10  days  of  each 
anniversary  of  the  date  on  which  they 
were  registered  under  this  Notice,  before 
an  immigration  officer  at  any  of  the 
locations  listed  in  the  appendix  to  this 
Notice  and  answer  questions  imder 
oath.  All  aliens  described  in  paragraph 
(a)  shall  comply  with  all  other 
provisions  of  8  CFR  264.1(f)(5)-{9). 

(f)  Notice  of  Change  of  Address.  All 
aliens  described  in  paragraph  (a)  shall 
advise  the  Immigration  and 
Naturalization  Service,  through  the 
filing  of  Form  AR-11,  of  any  change  of 
address  within  10  days  of  such  change 
of  address.  If  an  alien  fails  to  notify  the 
Immigration  and  Naturalization  Service 
in  writing  of  a  change  of  address  and  the 
new  address,  as  required  by  section 
265(a)  of  the  Act,  8  U.S.C.  1305(a),  the 
alien  may  be  subject  to  prosecution 
under  section  266(b)  of  the  Act,  8  U.S.C. 
1306(b),  and  may  be  deportable  as 
provided  in  section  237(a)(3)(A)  of  the 
Act,  8  U.S.C.  1227(a)(3)(A).  If  it  becomes 
necessary  to  place  the  alien  in  removal 
proceedings,  the  Immigration  and 
Naturalization  Service  may  use  the  most 
recent  address  provided  by  the  alien  for 
service  of  the  Notice  to  Appear. 

(g)  Inapplicability.  The  requirements 
of  this  Notice  do  not  apply  to  any  alien 
who: 

(1)  Is  presently  in  a  nonimmigrant 
classification  under  section 
101(a)(15){A)  or  101(a)(15)(G)  of  the  Act, 
8  U.S.C.  1101(a)(15)(A)  or  8  U.S.C. 
1101(a)(15)(G); 

(2)  Is  lawfully  admitted  to  the  United 
States  for  permanent  residence;  or 

|3)  Has  an  application  for  asylum 
pending  on  January  16,  2003,  or  has 
been  granted  asylum,  under  section  208 
oftheAct,  8U.S.C.  1158. 

Dated:  January  9,  2003. 
John  Ashcroft, 

Attorney  General. 

Appendix 

Immigration  and  Naturalization  Service 
Offices  for  Registration  of  Certain 
Nonimmigrants  Pursuant  to  Notice  of  January 
16,  2003 
Alaska— Anchorage,  620  East  10th  Avenue, 

Anchorage,  Alaska  99501 
Arizona — Phoenix,  2035  North  Central 

Avenue,  Phoenix,  Arizona  85004 
Arizona — Tucson,  6431  South  Country  Club 

Road,  Tucson,  Arizona  85706-5907 
Arkansas — Fort  Smith,  4991  Old  Greenwood 

Road,  Fort  Smith.  Arkansas  72903 
California — Fresno,  865  Fulton  Mall,  Fresno, 

California  93721 
California — Los  Angeles,  300  North  Los 

Angeles  Street,  Room  2024,  Los  Angeles, 

California  90012 
California — Sacramento,  650  Capitol  Mall, 

Sacramento,  CA  95814 
California — San  Bernardino,  655  West  Rialto 

Avenue,  San  Bernardino,  California 


92410 
California — San  Diego,  880  Front  Street, 

Suite  1209,  San  Diego,  California  92101 
California — San  Francisco.  444  Washington 

Street,  San  Francisco,  California  94111 
California — San  Jose,  1887  Monterey  Road, 

San  Jose,  California  95112 
Califom'ia — Santa  Ana,  34  Civic  Center  Plaza, 

Santa  Ana,  California  92701 
Colorado — Denver,  4730  Paris  Street,  Denver, 

CO  80239 
Connecticut — Hartford,  450  Main  Street,  4th 

Floor,  Hartford,  Connecticut  06103 
Florida— Jacksonville,  4121  Southpoint 

Boulevard,  Jacksonville,  Florida  32216 
Florida— Miami,  7880  Biscayne  Boulevard, 

Miami,  Florida  33138 
Florida — Orlando,  9403  Tradeport  Drive, 

Orlando,  Florida  32827 
Florida— Tampa,  5524  West  Cypress  Street, 

Tampa,  Florida  33607-1708 
Florida— West  Palm  Beach,  326  Fern  Street, 

Riviera  Beach,  Florida  33401 
Georgia— Atlanta,  77  Forsyth  Street,  SW, 

Atlanta,  Georgia  30303 
Guam — Agana,  Sirena  Plaza,  Suite  100, 108 

Heman  Cortez  Avenue,  Hagatna,  Guam 

96910 
Hawaii — Honolulu,  595  Ala  Moana 

Boulevard,  Honolulu,  Hawaii  96813 
Idaho— Boise,  1185  South  Vinnell  Wa^, 

Boise,  Idaho  83709 
Illinois — Chicago,  230  South  Dearborn,  2nd 

Floor,  Chicago,  Illinois  60604 
Indiana — Indianapolis.  950  N.  Meridian 

Street,  Room  400,  Indianapolis,  Indiana 

46204 
Iowa— Des  Moines,  210  Walnut  Street,  Room 

369,  Des  Moines,  Iowa  50309 
Kansas— Wichita,  271  West  3rd  Street  North, 

Suite  1050,  Wichita,  Kansas  67202-1212 
Kentucky— Louisville,  601  West  Broadway. 

Room  390,  Louisville.  Kentucky  40202 
Louisiana — New  Orleans,  701  Loyola ' 

Avenue,  New  Orleans,  Louisiana  70113 
Maine — Portland  176  Gannet  Drive,  South 

Portland,  Maine  04106 
Maryland — Baltimore,  31  Hopkins  Place, 

Baltimore,  Maryland  21201 
Massachusetts — Boston,  Government  Center, 

JFK  Federal  Building,  Boston, 

Massachusetts  02203 
Michigan— Detroit,  333  Mount  Elliot  Street, 

Detroit,  Michigan  48207-4381 
Minnesota — Minneapolis,  2901  Metro  Drive, 

Suite  100,  Bloomington,  Minnesota 

55425    • 
Missouri — Kansas  City,  9747  Northwest 

Conant  Avenue,  Kansas  City,  Missouri 

64153 
Missouri — St.  Louis,  1222  Spruce  Street,  St. 

Louis,  Missouri  63103 
Montana — Helena,  2800  Skyway  Drive, 

Helei^a,  Montana  59601 
Nebraska — Omaha,  3736  South  132nd  Street, 

Omaha,  Nebraska  68144 
Nevada — Las  Vegas,  3373  Pepper  Lane,  Las 

Vegas,  NV  89120-2739 
Nevada — Reno,  1352  Corporate  Boulevard, 

Reno,  Nevada  85902 
New  Hampshire — Manchester,  803  Canal 

Street,  Manchester,  New  Hampshire 
03101 
New  Jersey — Cherry  Hill,  1886  Greentree 
Road,  Cherry  Hill.  New  Jersey  08003 
New  Jersey — Newark,  970  Broad  Street, 


Newark,  New  Jersey  07102 
New  Mexico — Albuquerque.  1720  Randolph 

Road  SE,  Albuquerque.  New  Mexico 

87106 
New  York— Albany,  1086  Troy-Schenectady 

Road,  Latham,  New  York  12110 
New  York— Buffalo,  130  Delaware  Avenue, 

Buffalo,  New  York  14202 
New  York— New  York  City.  26  Federal  Plaza, 

New  York.  New  York  10278 
North  Carolina— Chariotte.  210  E.  Woodlawn 

Road,  Building  6,  Suite  138,  Charlotte, 

North  Carolina  28217 
Ohio — Cincinnati,  550  Main  Street,  Room 

4001 ,  Cincinnati  .Ohio  45202 
Ohio— Cleveland.  1240  East  Ninth  Street, 

Cleveland,  Ohio  44199 
Ohio — Columbus,  50  West  Broad  Street, 

Suite  304D,  Columbus,  Ohio  43215 
Oklahoma— Oklahoma  City,  4149  Highline 

Boulevard.  Suite  300.  Oklahoma  City. 

Oklahoma  73108 
Oregon— Portland,  511  Northwest  Broadway. 

Portland.  Oregon  97209 
Pennsylvania — Philadelphia.  1600  Callowhill 

Street,  Philadelphia,  Pennsylvania  19130 
Pennsylvania-Pittsburgh,  1000  Liberty 

Avenue.  Room  214.  Pittsburgh, 

Pennsylvania  15222 
Puerto  Rico,  San  Juan,  7  Tabonuco  Street. 

Guaynabo.  Puerto  Rico  00968 
Rhode  Island — Providence,  200  Dyer  Street. 

Providence,  Rhode  Island  02903 
St.  Croix — Christiansted,  Sunny  Isle 

Shopping  Center,  Christiansted,  St. 

Croix,  U.  S.  Virgin  Islands  00820 
St.  Thomas — Charlotte  Amalie.  Nisky  Center, 

Suite  1  A,  First  Floor  South,  Charlotte 

Amalie,  St.  Thomas.  U.  S.  Virgin  Islands 

00802 
South  Carolina — Charleston,  170  Meeting 

Street,  Fifth  Floor,  Charleston.  South 

Carolina  29401 
South  Carolina — Greer,  142-D  West  Philips 

Road,  Greer.  South  Carolina  29650 
Tennessee — Memphis.  1314  Sycamore  View 

Road,  Suite  100,  Memphis,  Tennessee 

38134 
Texas — Dallas,  8101  North  Stemmons 

Freeway,  Dallas,  Texas  75247 
Texas — El  Paso,  1545  Hawkins  Boulevard,  El 

Paso.  Texas  79925 
Texas — Harlingen,  2102  Teege  Avenue, 

Harlingen,  Texas  78550-4667 
Texas — Houston,  126  Northpoint  Drive, 

Houston.  Texas  77060 
Texas — San  Antonio,  8904  Fourwinds  Drive, 

San  Antonio,  Texas  78239 
Utah— Salt  Lake  City,  5272  South  College 

Drive,  #100,  Murray,  Utah  84123 
Vermont — St.  Albans,  64  Gricebrook  Road, 

St.  Albans,  Vermont  05478 
Virginia — Norfolk,  5280  Henneman  Drive, 

Norfolk,  Virginia  23513 
Washington.  DC,  4420  North  Fairfax  Drive, 

Arlington,  Virginia  22203 
Washington — Seattle.  815  Airport  Way. 

South,  Seattle.  Washington  98134 
Washington — Spokane,  920  W.  Riverside 

Room  691,  Spokane,  Washington  99201 
Washington — Yakima.  417  E.  Chestnut. 

Yakima,  Washington  98901 
West  Virginia — Charleston,  210  Kanawha 
Boulevard  West,  Charleston.  West 
Virginia  25302 
Wisconsin — Milwaukee,  310  East  Knapp 
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Street,  Milwaukee,  Wisconsin  53202 
For  further  information  relating  to  this 
notice  and  information  about  local  office 
hours  and  locations,  the  public  may  call  the 
National  Customer  Service  Center  at  1-800- 
375-5283  or  (TTY)  1-800-767-1833,  or  visit 
the  INS  Web  site  at  http://www.ins.gov/. 
[FR  Doc.  03-879  Filed  1-15-03;  8:45  am) 

BILUNG  CODE  4410-10-P 


DEPARTMENT  OF  JUSTICE 
rmmigration  and  Naturalization  Service 
[AG  Order  No.  2645-2003] 

Permission  for  Certain  Nonimmigrant 
Aliens  From  Designated  Countries  To 
Register  in  a  Timely  Fashion 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 


summary:  This  Notice  reopens  the 
registration  periods  noticed  in  the 
Federal  Register  on  November  6,  2002, 
67  FR  67766,  and  November  22.  2002, 
67  FR  70526,  to  permit  citizens  or 
nationals  of  Afghanistan,  Algeria, 
Bahrain,  Eritrea,  Iran,  haq  Lebanon, 
Libya,  Morocco,  North  Korea,  Oman, 
Qatar,  Somalia.  Sudan,  Syria,  Tunisia. 
United  Arab  Emirates,  or  Yemen  who 
were  required  to  register  under  those 
notices  but  did  not  do  so,  to  appear 
before,  register  with,  and  provide 
requested  information  to  the 
Immigration  and  Naturalization  Service 
between  January  27,  2003,  and  February 
7,  2003.  Registration  during  this  period 
shall  be  considered  timely  under  the 
original  notices. 

EFFECTIVE  DATES:  This  notice  is  effective 
on  January  27,  2003.  Aliens  described  in 
this  notice  may  register  and  provide 
additional  information  to  the 
Immigration  and  Naturalization  Service 
on  or  before  February  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Brown,  Office  of  the  General  Counsel. 
Immigration  and  Naturalization  Service, 
425  I  Street.  NW..  Room  6100. 
Washington.  DC  20536,  telephone  (202) 
514-2895. 

SUPPLEMENTARY  INFORMATION:  Section 
265(b)  of  the  Immigration  and 
Nationality  Act  ("Act"),  as  amended.  8 
U.S.C.  1305(b),  provides  that 

[tlhe  Attorney  General  may  in  his  discretion, 
upon  10  days  notice,  require  the  natives  of 
any  one  or  more  foreign  states,  or  any  class 
or  group  thereof,  who  are  within  the  United 
States  and  who  are  required  to  be  registered 
under  this  subchapter,  to  notify  the  Attorney 
General  of  their  current  addresses  and 
furnish  such  additional  information  as  the 
Attorney  General  may  require. 

Additionally,  section  263(a)  of  the 
Act.  8  U.S.C.  1303(a),  provides  that  the 


Attorney  General  may  "prescribe  special 
regulations  and  forms  for  the 
registration  and  fingerprinting  of  *   *   * 
aliens  of  any  other  class  not  lawfully 
admitted  to  the  United  States  for 
permanent  residence." 

The  Attorney  General  has  previously 
exercised  his  authority  under  these  and 
other  provisions  of  the  Act  to  establish 
special  registration  procedures  under  8 
CFR  264.1(f).  67  FR  52584  (Aug.  12, 
2002).  These  requirements  are  known  as 
the  National  Security  Entry— Exit 
Registration  System  ("NSEERS").  In 
accordance  with  the  authority  set  forth 
in  8  CFR  264.1(f)(4).  the  Attorney 
General  required  certain  nonimmigrant 
aliens  who  are  nationals  or  citizens  of 
Afghanistan,  Algeria,  Bahrain,  Eritrea, 
Iran,  haq  Lebanon,  Libya,  Morocco, 
North  Korea,  Oman,  Qatar,  Somalia. 
Sudan.  Syria,  Tunisia,  United  Arab 
Emirates,  or  Yemen  to  register  and 
provide  specific  information  to  the 
Immigration  and  Naturalization  Service. 
See  67  FR  67766  (Nov.  6.  2002);  67  FR 
70526  (Nov.  22.  2002)  (the  "Groups  I 
and  II  Notices"). 

Subsequent  events  have  indicated  that 
some  number  of  individuals  affected  by 
the  Groups  1  and  II  Notices  remained 
unaware  of  the  requirements  of  the 
notices,  despite  the  publication  of  the 
notices  in  the  Federal  Register  and  the 
efforts  of  the  Department  to  publicize 
the  requirements.  As  an  act  of  grace,  and 
as  an  act  that  is  entirely  within  the 
Attorney  General's  discretion,  the 
Attorney  General  has  decided  to  permit 
those  individuals  who  were  required  to 
register  under  the  Groups  I  and  II 
Notices  but  who  did  not  do  so,  an 
additional  opportunity  to  register  and 
provide  information  in  a  timely  fashion. 
This  exercise  of  discretion  does  not 
apply  to  an  alien  who  was  not  covered 
by  the  Groups  I  and  II  Notices.  Given 
the  pubUcation  of  multiple  notices 
relating  to  other  countries  issued 
subsequent  to  the  Groups  I  and  II 
Notices,  and  the  attendant  pi^blicity 
about  NSEERS,  aliens  who  are  covered 
by  other  notices  are  not  being,  and 
should  not  expect  to  be.  afforded  an 
additional  opportunity  to  comply  with 
the  requirements  of  the  relevant  notice. 

Notice  of  Requirements  for  Registration 
of  Certain  Nonimmigrant  Aliens  From 
Designated  Countries 

Pursuant  to  sections  261  through  266 
of  the  Immigration  and  Nationality  Act 
("Act"),  as  amended,  8  U.S.C.  1302 
through  1306,  and  particularly  sections 
263(a)  and  265(b)  of  the  Act.  8  U.S.C. 
1303(a)  and  8  U.S.C.  1305(b),  and  8  CFR 
264.1(f),  and  as  a  matter  of  discretion 
only,  I  hereby,  order  that  a  national  or 
citizen  of  Afghanistan.  Algeria,  Bahrain, 


Eritrea,  Iran,  Iraq,  Lebanon.  Libya, 
Morocco,  North  Korea.  Oman,  Qatar. 
Somalia,  Sudan.  Syria,  Tunisia,  United 
Arab  Emirates,  or  Yemen,  who  was 
required  to  register  and  provide 
information  to  the  Immigration  and 
Naturalization  Service  pursuant  to  the 
notices  published  in  the  Federal 
Register  at  67  FR  67766  on  November  6, 
2002,  and  at  67  FR  70526  on  November 
22.  2002,  and  who  did  not  do  so,  may 
do  so  between  January  27,  2003.  and 
February  7,  2003,  inclusive,  and  that 
such  registration  will  be  considered  to 
have  been  made  in  a  timely  fashion. 


Dated:  January  14,  2003. 
John  Ashcroft, 
Attorney  General. 

Appendix:  Immigration  and  Naturalization 
Service,  Offices  for  Registration  of  Certain 
Nonimmigrants  Pursuant  to  Notice  of 
January  16,  2003 

Alaska— Anchorage,  620  East  10th  Avenue, 

Anchorage,  Alaska  99501. 
Arizona— Phoenix,  2035  North  Central 

Avenue,  Phoenix,  Arizona  85004. 
Arizona— Tucson,  6431  South  Country  Club 

Road,  Tucson,  Arizona  85706-5907. 
Arkansas— Fort  Smith,  4991  Old  Greenwood 

Road,  Fort  Smith,  Arkansas  72903. 
California— Fresno,  865  Fulton  Mall.  Fresno, 

California  93721. 
California— Los  Angeles,  300  North  Los 
Angeles  Street,  Room  2024,  Los  Angeles, 
California  90012. 
California— Sacramento.  650  Capitol  Mall. 

Sacramento,  CA  95814. 
California— San  Bernardino.  655  West  Rialto 
Avenue,  San  Bernardino,  California  92410. 
California— San  Diego,  880  Front  Street, 

Suite  1209,  San  Diego,  California  92101. 
California— San  Francisco.  444  Washington 

Street,  San  Francisco,  California  94111. 
California— San  Jose,  1887  Monterey  Road, 

San  Jose,  California  95112. 
California— Santa  Ana,  34  Civic  Center  Plaza, 

Santa  Ana,  California  92701. 
Colorado— Denver.  4730  Paris  Street,  Denver. 

CO  80239. 
Connecticut— Hartford,  450  Main  Street,  4th 

Floor,  Hartford,  Connecticut  06103. 
Florida— Jacksonville,  4121  Southpoint 

Boulevard,  Jacksonville,  Florida  32216. 
Florida— Miami,  7880  Biscayne  Boulevard, 

Miami,  Florida  33138. 
Florida— Orlando,  9403  Tradeport  Drive, 

Orlando,  Florida  32827. 
Florida— Tampa,  5524  West  Cypress  Street, 

Tampa,  Florida  33607-1708. 
Florida— West  Palm  Beach,  326  Fern  Street, 

Riviera  Beach,  Florida  33401. 
Georgia— Atlanta,  77  Forsyth  Street,  SW., 

Atlanta,  Georgia  30303. 
Guam— Agana,  Sirena  Plaza,  Suite  100, 108 
Hernan  Cortez  Avenue,  Hagatna,  Guam 
96910. 
Hawaii— Honolulu,  595  Ala  Moana 

Boulevard,  Honolulu.  Hawaii  96813. 
Idaho— Boise,  1185  South  Vinnell  Way, 

Boise,  Idaho  83709. 
Illinois— Chicago.  230  South  Dearborn,  2nd 
Floor,  Chicago,  Illinois  60604. 


Federal  Register / Vol.  68.  No.  11 /Thursday.  January  16.  2003 /Notices 


2367 


Indiana— Indianapolis,  950  N.  Meridian 
Street,  Room  400,  Indianapolis.  Indiana 
46204. 
Iowa— Des  Moines,  210  Walnut  Street,  Room 

369.  Des  Moines,  Iowa  50309. 
Kansas— Wichita,  271  West  3rd  Street  North, 

Suite  1050,  Wichita,  Kansas  67202-1212. 
Kentucky— Louisville,  601  West  Broadway, 

Room  390,  Louisville.  Kentucky  40202. 
Louisiana— New  Orleans,  701  Loyola 

Avenue,  New  Orleans,  Louisiana  70113. 
Maine— Portland,  176  Gannet  Drive,  South 

Portland,  Maine  04106. 
Maryland— Baltimore,  31  Hopkins  Place, 

Baltimore,  Maryland  21201. 
Massachusetts— Boston,  Government  Center, 
JFK  Federal  Building,  Boston, 
Massachusetts  02203. 
Michigan— Detroit,  333  Mount  Elliot  Street. 

Detroit,  Michigan  48207^381. 
Minnesota— Minneapolis,  2901  Metro  Drive, 
Suite  100,  Bloomington,  Minnesota  55425. 
Missouri— Kansas  City,  9747  Northwest 
Conant  Avenue,  Kansas  City,  Missouri 
64153. 
Missouri— St.  Louis,  1 222  Spruce  Street,  St. 

Louis,  Missouri  63103. 
Montana— Helena,  2800  Skyway  Drive, 

Helena,  Montana  59601. 
Nebraska— Omaha,  3736  South  132nd  Street, 

Omaha.  Nebraska  68144. 
Nevada— Las  Vegas,  3373  Pepper  Lane.  Las 

Vegas.  NV  89120-2739. 
Nevada— Reno,  1352  Corporate  Boulevard, 

Reno,  Nevada  85902. 
New  Hampshire— Manchester,  803  Canal 

Street,  Manchester,  New  Hampshire  03101. 
New  lersey— Cherry  Hill,  1886  Greentree 

Road.  Cherry  Hill.  New  jersey  08003. 
New  Jersey- Newark,  970  Broad  Street, 

Newark,  New  lersey  07102. 
New  Mexico— Albuquerque,  1720  Randolph 
Road,  SE.,  Albuquerque,  New  Mexico 
87106. 
New  York— Albany,  1086  Troy-Schenectady 
-  =  1  Road,  Latham,  New  York  12110. 

New  York— Buffalo,  130  Delaware  Avenue. 

Buffalo,  New  York  14202. 
New  York— New  York  City,  26  Federal  Plaza, 

New  York,  New  York  10278. 
North  Carolina— Charlotte,  210  E.  Woodlawn 
,  Road,  Building  6,  Suite  138,  Charlotte, 
:  North  Carolina  28217. 
Ohio— Cincinnati,  550  Main  Street,  Room 
;  4001,  Cincinnati,  Ohio  45202. 
Ohio— Cleveland,  1240  East  Ninth  Street, 

Cleveland,  Ohio  44199. 
Ohio— Columbus,  50  West  Broad  Street. 

Suite  304D,  Columbus,  Ohio  43215. 
Oklahoma— Oklahoma  City,  4149  Highline 
Boulevard,  Suite  300,  Oklahoma  City, 
Oklahoma  73108. 
Oregon— Portland.  511  Northwest  Broadway 

Portland,  Oregon  97209. 
Pennsylvania— Philadelphia.  1600  Callowhil 
Street,  Philadelphia,  Pennsylvania  19130. 
Pennsylvania— Pittsburgh,  1000  Liberty 
Avenue,  Room  214,  Pittsburgh, 
Pennsylvania  15222. 
Puerto  Rico— San  Juan,  7  Taboniico  Street, 

Guaynabo,  Puerto  Rico  00968. 
Rhode  Island— Providence,  200  Dyer  Street, 

Providence,  Rhode  Island  02903. 
St.  Croix— Christiansted.  Sunny  Isle 
Shopping  Center.  Christiansted,  St.  Croix. 
U.  S.  Virgin  Islands  00820. 


St.  Thomas— Charlotte,  Amalie  Nisky  Center, 
Suite  lA,  First  Floor  South,  Charlotte 
Amalie,  St.  Thomas,  U.  S.  Virgin  Islands 
00802. 
South  CarolinaT-Charleston,  170  Meeting 
Street,  Fifth  Floor,  Charleston.  South 
Carolina  29401. 
South  Carolina— Greer,  142-D  West  Philips 

Road.  Greer.  South  Carolina  29650. 
Tennessee— Memphis,  1314  Sycamore  View 
Road,  Suite  100.  Memphis,  Tennessee 
38134. 
Texas— Dallas,  8101  North  Stemmons 

Freeway,  Dallas,  Texas  75247. 
Texas— El  Paso,  1545  Hawkins  Boulevard,  El 

Paso,  Texas  79925. 
Texas— Harlingen,  2102  Teege  Avehue. 

Harlingen,  Texas  78550-4667. 
Texas- Houston.  126  Northpoint  Drive, 

Houston,  Texas  77060. 
Texas— San  Antonio,  8904  Fourwinds  Drive, 

San  Antonio,  Texas  78239. 
Utah— Salt  Lake  City,  5272  South  College 

Drive,  #100,  Murray.  Utah  84123. 
Vermont— St.  Albans,  64  Gricebrook  Road, 

St.  Albans.  Vermont  05478. 
Virginia— Norfolk.  5280  Henneman  Drive.     . 

Norfolk,  Virginia  23513. 
Washington,  DC,  4420  North  Fairfax  Drive. 

Arlington.  Virginia  22203. 
Washington— Seattle,  815  Airport  Way. 

South,  Seattle,  Washington  98134. 
Washington— Spokane,  920  W.  Riverside 

Room  691.  Spokane,  Washington  99201. 
Washington— Yakima.  417  E.  Chestnut, 

Yakima,  Washington  98901. 
West  Virginia— Charleston,  210  Kanawha 
Boulevard  West,  Charleston,  West  Virginia 

25302. 
Wisconsin— Milwaukee,  310  East  Knapp 
Street.  Milwaukee,  Wisconsin  53202. 

For  further  information  relating  to  this 
notice  and  information  about  local 
office  hours  and  locations,  the  public 
may  call  the  National  Customer  Service 
Center  at  1-800-375-5283  or  (TTY)  1- 
800-767-1833.  or  visit  the  INS  Web  site 
at  http://www.ins.gov/. 
IFR  Doc.  03-1163  Filed  1-15-03:  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 


summary:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request  use 
of  two  new  information  collections.  The 
first  information  collection  consists  of 
two  forms.  NA  14123  and  NA  14124. 
used  to  register  records  management 
conference  and  training  class  attendees 
and  to  collect  and  process  credit  card 
payments.  The  second  information 
collection  is  another  form.  NA  Form 


14115.  Professional  Researcher  Listing 
Application  Form,  used  by  professional 
researchers  who  are  available  to  perform 
research  in  NARA's  holdings  for  the 
pubhc.  The  public  is  invited  to 
comment  on  the  proposed  information 
collection  pursuant  to  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
received  on  or  before  March  17,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP).  Room  4400,  National  Archives 
and  Records  Administration.  8601 
Adelphi  Rd.  College  Park.  MD  2074t>- 
6001;  or  faxed  to  301-837-3213;  or 
electronically  mailed  to 
tamee.fechhelm@nara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-837-1694.  or 
fax  number  301-837-3213. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13).  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways,  including  the  use  of  information 
technology,  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents.  The  comments  that  are 
-    submitted  will  be  summarized  and 
included  in  the  NARA  request  for  Office 
of  Management  and  Budget  (OMB) 
approval.  All  conunents  will  become  a 
matter  of  public  record.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collections: 

1.  Title:  Records  Management 
Conference  Electronic  Registration  Form 
and  Records  Management  Training 
'    Class  Registration  Form. 

OMB  number:  3095-NEW. 
Agency  form  number:  NA  Forms 
14123  and  14124. 
Type  o/revieiv;  Regular. 
Affected  public:  Business  or  for-profit, 
nonprofit  organizations  and  institutions, 
and  federal,  state  and  local  government 
agencies. 
Estimated  number  of  respondents: 

400.     . 
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Estimated  time  per  response:  5 
minutes. 
Frequency  of  response:  On  occasion. 
Estimated  total  annual  burden  hours: 
33  hours. 

Abstract:  Each  year  NARA  conducts  a 
records  management  conference  and  a 
variety  of  records  management  training 
classes.  Federal  Government  employees 
and  interested  state  and  local 
government  and  private  sector 
individuals  such  as  contractors  and 
vendors  also  attend  the  records 
management  conference  and  training 
classes.  Attendees  are  required  to  pre- 
register  for  both  the  records 
management  conference  and  for  the 
records  management  training  classes 
and  these  forms  provide  for 
standardized  collection  of  necessary 
registration  and  payment  information. 

2.  Title:  Professional  Researcher 
Listing  Application  Form. 
OMB  number:  3095-NEW. 
Agency  form  number:  NA  Form 
14115. 
Type  of  review:  Regular. 
Affected  public:  Business  or  for-profit, 
nonprofit  organizations  and  institutions, 
federal,  state  and  local  government 
agencies,  and  individuals  or 
households. 

Estimated  number  of  respondents: 
100. 

Estimated  time  per  response:  9 
minutes. 
Frequency  of  response:  On  occasion. 
Estimated  total  annual  burden  hours: 
15  hours. 

Abstract:  NARA  is  not  authorized  or 
funded  to  undertake,  at  our  customer's 
requests,  in-depth  research  into  the 
records  within  our  holdings.  Some 
customers,  however,  are  not  able  to 
undertake  such  research  themselves, 
due  to  a  variety  of  reasons,  including 
geographic  distance  from  our  facilities, 
lack  of  time,  and  financial  constraints. 
In  the  past,  NARA  has  provided  these 
individuals,  on  request,  information 
about  professional  researchers  who  had 
advised  us,  on  their  own  initiative,  that 
they  were  interested  in  performing 
freelance  research  for  hire  at  our 
facilities.  Following  a  recent  review  of 
this  process,  however,  NARA  concluded 
that  the  information  was  neither 
collected,  maintained,  nor  disseminated 
in  the  most  efficient  and  effective 
manner.  To  better  serve  all  customers. 
NARA  created  NA  Form  14115. 
Professional  Researcher  Listing 
Application  Form.  The  new  form  should 
help  NARA  to  improve  (1)  program 
efficiency  and  effectiveness,  as 
mandated  by  the  Government 
Performance  and  Results  Act.  and  (2) 
■  service  to  our  customers. 


Dated:  January  7,  2003, 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

[FR  Doc.  03-886  Filed  1-15-03;  8:45  am] 

BILUNG  COOC  7515-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request  an 
extension  of  an  approved  information 
collection  used  by  participants  in 
training  courses  and  workshops  that 
NARA  conducts.  NARA  needs  the 
information  to  assess  customer 
satisfaction  with  coiu-se  content  and 
delivery  and  to  ensure  that  the  training 
meets  the  customer's  needs.  The  public 
is  invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
received  on  or  before  March  17.  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP).  Room  4400.  National  Archives 
and  Records  Administration.  8601 
Adelphi  Rd.  College  Park.  MD  20740- 
6001;  or  faxed  to  301  837-3213;  or 
electronically  mailed  to 
tamee.fechhelm@nara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301  837-1694.  or 
fax  number  301  837-3213. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  'The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA 's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice.  NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  National  Archives  and  Records 
Administration  Class  Evaluation  Forms. 

OMB  number:  3095-0023. 

Agency  form  number:  NA  Form  2019. 

Type  of  review:  Regular. 

Affected  public:  Individuals  or 
households.  Business  or  other  for-profit. 
Nonprofit  organizations  and 
institutions.  Federal,  state,  local,  or 
tribal  government  agencies. 

Estimated  number  of  respondents: 
6.400. 

Estimated  time  per  response:  5 
minutes. 

Frequency  of  response:  On  occasion' 
(when  respondent  takes  NARA 
sponsored  training  classes). 

Estimated  total  annual  burden  hours: 
533  hours. 

Abstract:  The  information  collection 
allows  uniform  measiurement  of 
customer  satisfaction  with  NARA 
training  coiuses  and  workshops.  NARA 
distributes  the  approved  form  to  the 
course  coordinators  on  diskette  for 
customization  of  selected  elements, 
shown  as  shaded  areas  on  the  form 
submitted  for  clearance. 

Dated:  January  7,  2003. 

L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 

[FR  Doc.  03-900  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  751S-01-U 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Sunshine  Act  Meeting 

AGENCY:  Institute  of  Museum  and 
Library  Services,  National  Foundation 
on  the  Arts  and  the  Humanities. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board.  This 
notice  also  describes  the  function  of  the 
board.  Notice  of  this  meeting  is  required 
under  the  Simshine  in  Government  Act 
and  regulations  of  the  Institute  of 
Museum  and  Library  Services,  45  CFR 
1180.84. 

TIME/DATE:  9  a.m.-12  p.m.  onThiu-sday, 
January  30,  2003. 

STATUS:  Open. 
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ADDRESSES:  The  JW  Marriott  Hotel, 
Salon  J  and  K.  1331  Pennsylvania 
Avenue.  NW.,  Washington,  DC,  (202) 
393-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Lyons,  Special  Assistant  to  the 
Director,  Institute  of  Museum  and 
Library  Services,  1100  Pennsylvania 
Avenue,  NW,  Room  510,  Washington, 
DC  20506,  (202)  606-4649. 
SUPPLEMENTARY  INFORMATION:  The 
National  Museum  Services  Board  is 
established  under  the  Museum  Services 
Act,  Title  II  of  the  Arts,  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Public  Uw 
94-462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  under  the  Museum  Services 

Ajct. 

The  meeting  on  Thursday,  January  30, 
2003  will  be  open  to  the  public.  If  you 
need  special  accommodations  due  to  a 
disability,  please  contact:  Institute  of 
Museiun  and  Library  Services,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  (202)  606-8536- 
TDD  (202)  606-8636  at  least  seven  (7) 
days  prior  to  the  meeting  date. 

Agenda— 86th  meeting  of  the  National 
Museum  Services  Board  in  Salon  J  &  K 
of  The  JW  Marriott  Hotel,  1331 
Pennsylvania  Avenue,  NW., 
Washington  DC,  on  Thursday,  January 
30, 2003 

9am-12pm 

I.  Chairperson's  Welcome 

n.  Approval  of  Minutes  from  the  85th 

NMSB  Meeting 
in  Director's  Welcome  and  Remarks 
V.  Overview  of  the  President's 

Committee  on  the  Arts  and     •. 

Humanities,  Hemy  Moran, 

Executive  Director 

V.  Staff  Updates 

VI.  21st  Century  Learner  Dialogue 
(a)  Presentation,  Beverly  Sheppard, 

President  of  Old  Sturbridge  Village 
(b)  Service  Organization  Response, 
Ed  Able,  President  and  CEO, 
American  Association  of  Museums, 
Janet  Rice  Elman,  Executive 
Director,  Association  of  Children's 
Museums 

(Ic)  Open  Discussion 

Vn.  OBE/IMLS  Strategic  Planning 

Vni.  Board  Discussion 

DC.  Closing  Remarks 
Dated:  January  13,  2003. 

Teresa  LaHaie, 

Administrative  Officer,  National  Foundation 

on  the  Arts  and  Humanities.  Institute  of 

Museum  and  Library  Services. 

IFR  Doc.  03-1164  Filed  1-14-03;  2:37  pm) 

BILLING  CODE  7036-01-11 


NATIONAL  LABOR  RELATIONS 
BOARD 

Sunshine  Act 

AGENCY  HOLDING  THE  MEETING:  National 

Labor  Relations  Board. 

TIME  AND  DATE:  3:30  p.m.,  Tuesday, 

January  15,  2003. 

PLACE:  Board  Conference  Room, 

Eleventh  Floor,  1099  Fourteenth  St.. 

NW..  Washington,  DC  20570. 

STATUS:  Closed  to  public  observation 

pursuant  to  5  U.S.C.  552b(c)(2)  (internal 

personnel  rules  and  practices);  and 

(9)(B)  disclosm-e  would  significantly 

frustrate  implementation  of  a  proposed 

Agency  action  *  *  *). 

MATTERS  TO  BE  CONSIDERED:  hitemal 

Administrative  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lester  A.  Heltzer.  Acting  Executive 

Secretary.  Washington.  DC  20570, 

Telephone:  (202)  273-1067. 

Dated  in  Washington,  DC,  on  January  14, 
2003. 

By  direction  of  the  Board. 

Lester  A.  Heltzer, 

Acting  Executive  Secretary. 

[PR  Doc.  03-1186  Filed  1-14-03;  3:40  pm] 

BILUNG  CODE  754S-01-M 


amendment  dated  January  14.  2002.  and 
the  licensee's  letter  dated  January  8, 
2003.  which  withdrew  the  application 
for  license  amendment.  Documents  may 
be  examined,  and/or  copied  for  a  fee.  at 
the  NRC's  Public  Document  Room 
(PDR).  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-nn/ 
adams/htmi  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209,  or  301-415-4737  or 
by  e-mail  to  pdt®nrc.gov. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  January,  2003. 

For  the  Nuclear  Regulatory  Commission. 

John  G.  Lamb, 

Project  Manager,  Section  1 ,  Project 

Directorate  III,  Division  of  Licensing  Project 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  03-987  Filed  1-15-03:  8:45  ami 

BILUNG  CODE  7590-01-* 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-305] 

Nuclear  Management  Company,  LLC; 
Notice  of  Withdrawal  of  Application  for 
Amendment  To  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Nuclear 
Management  Company,  LLC  (the 
licensee),  to  withcfraw  its  January  14. 
2002.  application  for  proposed 
amendment  to  Facility  Operating 
License  No.  DPR-43  for  the  Kewaunee 
Nuclear  Power  Plant,  located  in 
Kewaunee  County.  Wisconsin. 

The  proposed  amendment  would 
have  revised  the  Technical  Specification 
3.10.f,  "Inoperable  Rod  Position 
Indicator  [IRPIl  Channels."  to  provide 
an  allowed  outage  time  for  the  IRPI 
system  of  24  hours  with  more  than  one 
IRPI  per  group  inoperable. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  February  19. 
2002  (67  FR  7419).  However,  by  letter 
dated  January  8,  2003,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-06257] 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (KIT  Manufacturing 
Company,  Inc.,  Common  Stock,  no  par 
value)  > 

January  10.  2003. 

KIT  Manufacturing  Company,  a 
California  corporation  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(d) 
thereunder.^  to  withdraw  its  Common 
Stock,  no  par  value  ("Security"),  from 
fisting  and  registration  on  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"). 

The  Issuer  stated  in  its  applicaUon 
that  it  has  met  the  requirements  of 
Amex  Ride  18  by  complying  with  all 
applicable  laws  in  State  of  California,  in 
which  it  is  incorporated,  and  with  the 
Amex's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 


'  15  U.S.C.  78Ad)- 

2  17  CFR  240.12d2-Z(d). 
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The  Board  of  Directors  ("Board")  of 
the  Issuer  unanimously  approved  a 
resolution  on  December  16,  2002  to 
withdraw  the  Issuer's  Seouity  from 
listing  on  the  Amex.  The  Board  took 
such  action  in  order  to  maximize 
shareholder  value  with  respect  to  the 
proposed  asset  sale  transactions  and  in 
light  of  the  significant  costs  associated 
with  continued  listing  and  registration 
on  the  Amex.  In  addition,  the  Issuer 
states  that  over  the  past  several  months 
there  have  been  fewer  than  300 
shareholders  of  record  in  the  Security. 
The  Issuer  represents  that  the  Security 
is  ciurently  quoted  on  the  Pink  Sheets. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  on  the  Amex  and  from 
registration  under  section  12(b)  of  the 
Act  3  shall  not  affect  its  obligation  to  be 
registered  under  section  12(g)  of  the   - 
Act." 

Any  interested  person  may,  on  or 
before  February  3,  2003,  submit  by  letter 
to  the  Secretary  of  the  Secimties  and 
Exchange  Commission.  450  Fifth  Street. 
NW,  Washington,  DC  20549-0609.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issu3  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  03-955  Filed  l-ls-OS;  8:45  am) 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27637] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

January  10,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration{s)  for 
complete  statements  of  the  proposed 


3  15U.S.C.  78i(b). 
*  15  U.S.C.  78/(g). 
»17CFR20O.3O-3(a)(l). 


transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  4,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  February  4,  2003,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

TXU  US  Holdings  Company  (70-10046) 

TXU  US  Holdings  Company  ("TXU 
Holdings"),  located  at  Energy  Plaza. 
1601  Bryan  Street.  Dallas,  Texas  75201- 
3411,  has  filed  an  application  under 
section  3(a)(1)  of  the  Act,  for  an  order 
exempting  TXU  Holdings  and  its 
subsidiary  companies  from  regulation 
under  all  of  the  provisions  of  the  Act. 
except  section  9(a)(2). 

TXU  Holdings  is  a  subsidiary  of  TXU 
Corp..  an  exempt  holding  company 
under  section  3(a)(1)  of  the  Act.'  Prior 
to  implementation  of  the  restructuring 
plan  that  is  described  below 
("Restructuring"),  TXU  Holdings 
(formerly.  TXU  Electric  Company) 
("TXU  Electric"),  was  engaged  in  the 
generation,  transmission,  purchase  and 
distribution  of  electric  energy  in  the 
north-central,  eastern  and  western  parts 
of  Texas.  As  of  December  31,  2000,  TXU 
Electric  provided  service  to 
approximately  2.6  million  customers  in 
92  counties  and  370  incorporated 
municipalities,  including  the  Dallas- 
Fort  Worth  area  of  Texas. 

Prior  to  the  Restructiuing,  TXU  Corp. 
indirectly  owned  all  of  the  issued  and 
outstanding  common  stock  of  TXU 
SESCO  Company  ("TXU  SESCO"),  an 
electric  utility  company.  As  of 
December  31,  2000,  TXU  SESCO  served 
approximately  43,000  customers  in 
parts  of  ten  comities  in  eastern  and 
central  Texas  having  a  population 
estimated  at  127,000.  TXU  Corp.  also 


owns  all  of  the  issued  and  outstanding 
common  stock  of  TXU  Gas  Company,  a 
gas  utility  company  that  serves 
approximately  1.438,024  industrial, 
commercial,  residential  and  agricultural 
customers  in  the  north-central,  eastern 
and  western  parts  of  Texas. 

As  part  of  the  Restructuring,  all  of  the 
electric  transmission  and  distribution 
facilities  previously  owned  by  TXU 
Electric  and  TXU  SESCO  were 
transferred  on  January  1,  2002,  to  a  new 
company.  TXU  Electric  Delivery 
Company,  which  was  subsequently 
renamed  Oncor  Electric  Delivery 
Company  ("Oncor").^  Oncor  is  a  direct 
wholly-owned  subsidiary  of  TXU 
Holdings  (formerly  TXU  Electric)  and  an 
indirect  wholly-owned  subsidiary  of 
TXU  Corp.  On  December  31,  2001,  TXU 
Electric  also  transferred  all  of  its 
generating  plants  to  six  indirect 
subsidiaries  of  TXU  Electric,  each  of 
which  has  been  determined  by  the 
Federal  Energy  Regulatory  Commission 
to  be  an  exempt  wholesale  generator 
("EWG").  Also  as  part  of  the 
Restructuring,  TXU  Corp.  transferred  to 
TXU  Holdings  the  merchant  energy 
trading  operations  previously  conducted 
by  subsidiaries  of  TXU  Gas  Company 
and  other  subsidiaries  engaged  in 
providing  energy  services,  mining 
operations,  and  fuel  procurement. 

As  part  of  the  Restructuring:  (1)  TXU 
Electric  transferred  its  electric 
transmission  and  distribution  assets  to 
Oncor  on  January  1,  2001,  as  a  capital 
contribution,  and  Oncor  assiuned 
certain  associated  liabilities  of  TXU 
Electric;  (2)  TXU  Electric  transferred  its 
electric  generation  assets  to  six  new 
indirect  subsidiaries  on  December  31, 
2001.  which,  as  indicated,  are  EWGs;  (3) 
the  electric  transmission  and 
distribution  assets  of  TXU  SESCO  were 
acquired  by  Oncor  on  January  1,  2001, 
through  a  statutory  merger  of  a 
subsidiary  of  TXU  SESCO,  to  which 
such  assets  had  been  transferred,  into 
Oncor;  and  (4)  TXU  Electric  transferred 
other  non-utility  assets  to  various  new 
subsidiaries. 

As  a  result  of  the  Restructuring,  the 
record  indicates  that  TXU  Holdings  no 
longer  conducts  any  business  operations 
of  its  own,  but  is  a  holding  company 
only,  with  one  direct  public-utility 
subsidiary  (Oncor),  whose  operations 
are  wholly  within  the  State  of  Texas, 


>  See  TUC  Holding  Company,  et  al.  HCAR  No. 
26749  (Aug.  1,1997). 


2  Oncor  was  incorporated  (under  the  name  TXU 
Electric  Delivery  Company)  under  Texas  law  on 
November  6,  2001  in  order  to  facilitate  the 
structural  separation  (unbundling)  of  TXU  Electrics 
electric  transmission  and  distribution  assets  from 
its  electric  generation  assets  in  accordance  with  the 
requirements  of  electric  utility  restructuring 
legislation  passed  in  Texas  in  1999.  See  Texas 
Utilities  Code,  39.051. 
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and  numerous  direct  and  indirect  non- 
utility  subsidiaries,  including  EWGs. 
TXU  Holdings  asserts  that  the 
requirements  for  an  exemption  under 
section  3(a)(1)  of  the  Act  are  met 
because  TXU  Holdings  and  Oncor.  its 
only  public-utihty  subsidiary,  are  both 
incorporated  in  Texas,  the  state  in 
which  Oncor  conducts  all  of  its  public- 
utihty  operations. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
J.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  03-912  Filed  1-15-03;  8:45  ami 
BILUNG  CODE  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Flte  No.  1-14127] 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration  on  the  Chicago  Stock 
Exchange,  Inc.  (United  Financial 
Mortgage  Corporation,  Common  Stock, 
no  par  value) 

January  10,  2003. 

United  Financial  Mortgage 
Corporation,  an  Illinois  corporation 
("Issuer"),  has  filed  an  appHcation  with 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
12d2-2(d)  thereunder, 2  to  withdraw  its 
Common  Stock,  no  par  value 
("Security"),  from  listing  and 
registration  on  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange"). 

The  Issuer  states  in  its  application 
that  it  has  met  the  compUed  with  the 
requirements  of  the  CHX  Article  XXVIII, 
Rule  4,  by  complying  with  Exchange's 
rules  governing  an  issuer's  volimtary 
withdrawal  of  a  security  from  listing 
and  registration. 

On  October  15,  2002,  the  Board  of 
Directors  of  the  Issuer  approved  a 
resolution  to  withdraw  the  Company's 
Seciu-ity  from  listing  on  the  CHX.  The 
Board  states  that  the  following  reasons 
factored  into  its  decision  to  withdraw 
the  Seciu-ity  from  listing  and  registration 
on  the  CHX:  (i)  The  Issuer's  Security 
began  trading  on  the  American  Stock 
Exchange  LLC  ("Amex")  on  September 
9,  2002,  and  (ii)  the  Issuer  beheves  that 
listing  on  the  Amex  will  provide  greater 
visibiHty  for  its  Security.  The  Issuer's 
application  relates  solely  to  the 
withdrawal  of  the  Security  from  listing 


and  registration  on  the  CHX  and  shall 
have  no  effect  upon  its  continued  Usting 
and  registration  on  the  Amex  under 
section  12(b)  of  the  Act.^ 

Any  interested  person  may,  on  or 
before  February  3,  2003.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  CHX  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  imless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  03-954  Filed  1-15-03;  8:45  am) 

BILLING  CODE  M10-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25886:813-296] 

Evergreen  Ventures  LLC,  et  al.;  Notice 
of  Application 

January  10,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  sections  6(b)  and  6(e)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  an  exemption  fro'm  all 
provisions  of  the  Act,  except  section  9, 
section  17  (other  than  certain  provisions 
of  paragraphs  (a),  (d),  (f),  (g)  and  (j)), 
section  30  (other  than  certain  provisions 
of  paragraphs  (a),  (b),  (e),  and  (h)), 
sections  36  through  53,  and  the  rules 
and  regulations  under  the  Act. 

summary:  Apphcants  request  an  order  to 
exempt  certain  investment  funds  formed 
for  the  benefit  of  eligible  current  .and 
former  employees  of  Pillsbury  Winthrdp 
LLP  and  its  affiliates  from  certain 
provisions  of  the  Act.  Each  fund  will  be 
an  "employees'  securities  company"  as 
defined  in  section  2(a)(13)  of  the  Act. 
APPLICANTS:  Evergreen  Ventures  LLC 
(the  "Investment  Fund")  and  Pillsbury 
Winthrop  LLP  (together  with  any  entity 
that  results  from  a  reorganization  of 
Pillsbury  Winthrop  LLP  into  a  different 


•  15  U.S.C.  781(d). 

2  17  CFR  240.12d2-2(d). 


ns  U.S.C.  781(b). 

••  17  CFR  2O0.3O-3(a)(l). 


type  of  business  organization  or  into  an 
entity  organized  under  the  laws  of 
another  jurisdiction,  the  "Finn"). 
DATES:  The  application  was  filed  on 
September  1,  2000,  and  amended  on 
January  22,  2001,  and  January  9,  2003. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  4,  2003,  and  . 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
.  ADDRESSES:  Secretary,  Securities  and 
.  -Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants,  50  Fremont  Street,  San 
Francisco,  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann,  Senior  Coimsel,  at  (202) 
942-0582,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564, 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  5th  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Firm  is  a  law  firm  organized 
as  a  Delaware  limited  liability 
partnership.  The  Firm  and  its 
"affiliates,"  as  defined  in  rule  12b-2 
imder  the  Securities  Exchange  Act  of 
1934  (the  "Exchange  Act"),  are  referred 
to  collectively  as  the  "Pillsbury  Group" 
and  individually  as  a  "Pillsbury  Entity." 
The  Finn's  equity  owrners  are  partners 
("Partners"). 

2.  The  Investment  Fund  is  a  Delaware 
limited  liability  company  established 
pursuant  to  a  limited  liability  company 
agreement.  The  applicants  may  in  the 
futiue  offer  additional  pooled 
investment  vehicles  identical  in  all 
material  respects  to  the  Investment 
Fund,  other  than  investment  objectives 
and  strategies  (the  "Subsequent  Funds," 
and  together  with  the  Investment  Fund, 
the  "Funds").  The  applicants  anticipate 
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that  each  Subsequent  Fund  will  also  be 
structured  as  a  limited  liability 
company,  although  a  Subsequent  Fund 
could  be  structured  as  a  limited 
partnership,  corporation,  trust  or  other 
business  organization  formed  as  an 
"employees'  securities  company" 
within  the  meaning  of  section  2(a)(13)  of 
the  Act.  The  Funds  will  operate  as  non- 
diversified,  closed-end  management 
investment  companies.  The  Funds  will 
be  established  to  enable  the  Partners 
and  certain  attorney  and  non-attorney 
employees  of  Pillsbury  Group  to 
participate  in  certain  investment 
opportunities  that  come  to  the  attention 
of  Pillsbury  Group.  Participation  as 
investors  in  the  Fimds  will  allow  the 
Eligible  Investors,  as  defined  below,  to 
diversify  their  investments  and  to  have 
the  opportunity  to  participate  in 
investments  that  might  not  otherwise  be 
available  to  them  or  that  might  be 
beyond  their  individual  means. 

3.  The  Firm  will  serve  as  the  sole 
manager  (the  "Manager")  of  the  Funds. 
The  Funds  will  have  one  or  more 
investment  committees  ("Investment 
Committees"),  each  member  of  which 
shall  be  a  current  Partner.  The  Manager 
will  appoint  the  members  of  each 
Investment  Committee.  The  Manager  or 
any  person  involved  in  the  operation  of 
the  Funds  will  register  as  investment 
advisers  if  required  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act"),  or  the  rules  under  the 
Advisers  Act. 

4.  Interests  in  the  Funds  ("Interests") 
will  be  offered  without  registration  in 
reliance  on  section  4(2)  of  the  Securities 
Act  of  1933  (the  "Securities  Act"), 
Regulation  D  under  the  Securities  Act  or 
rule  701  under  the  Securities  Act,  or  any 
successor  rule,  and  will  be  sold  solely 
to  Eligible  Investors.  Eligible  Investors 
consist  of  "Eligible  Employees," 
"Qualified  Investment  Vehicles," 
"Immediate  Family  Members,"  each  as 
defined  below,  and  Pillsbury  Entities. 
The  term  "Fund  Investors"  refers  to 
Eligible  Investors  who  invest  in  the 
Funds.  Prior  to  receiving  a  subscription 
agreement  from  an  individual,  the 
Manager  must  reasonably  believe  that 
the  individual  is  a  sophisticated 
investor  capable  of  understanding  and 
evaluating  the  risks  of  participating  in 
the  Fund  without  the  benefit  of 
regulatory  safeguards.  An  "Eligible 
Employee"  is  a  person  who  is.  at  the 
time  of  investment,  a  current  or  former 
Partner  or  an  employee  of  Pillsbury 
Group  who  (a)  meets  the  standards  of  an 
"accredited  investor"  set  forth  in  rule 
501(a)(5)  or  rule  501(a)(6)  of  Regulation 
D  under  the  Securities  Act.  (b)  is  one  of 
35  or  fewer  Partners  or  employees  of 
Pillsbury  Group  who  meets  certain 


salary  and  other  requirements 
("Category  2  investors"),  or  (c)  is  a 
lawyer  employed  by  the  Firm  who 
purchases  Interests  pursuant  to  an 
offering  under  rule  701  under  the 
Seciuities  Act  ("rule  701")  ("Category  3 
investors"). 

5.  Each  Category  2  investor  will  be  a 
Partner  or  employee  of  Pillsbury  Group 
who  meets  the  sophistication 
requirements  set  forth  in  rule 
506(b)(2){ii)  of  Regulation  D  under  the 
Securities  Act '  and  who  (a)  has  a 
graduate  degree,  has  a  minimum  of  3 
years  of  business  and/or  professional 
experience,  has  had  compensation  of  at 
least  $150,000  in  the  preceding  12 
month  period,  and  has  a  reasonable 
expectation  of  compensation  of  at  least 
$150,000  in  each  of  the  2  immediately 
succeeding  12  month  periods,  or  (b)  is 
a  "knowledgeable  employee,"  as 
defined  in  rule  3c-5  under  the  Act,  of 
the  Fund  (with  the  Fund  treated  as 
though  it  were  a  "Covered  Company" 
for  purposes  of  the  rule).  In  addition,  a 
Category  2  investor  qualifying  under  (a) 
above  will  not  be  permitted  to  invest  in 
any  calendar  or  fiscal  year  (as 
determined  by  the  Firm)  more  than  10% 
of  his  or  her  income  ft-om  all  sources  for 
the  immediately  preceding  calendar  or 
fiscal  yeeu  in  one  or  more  Funds. 

6.  Each  Category  3  investor  will  be  a 
lawyer  employed  by  the  Firm  who 
reasonably  expects  to  have 
compensation  of  at  least  $120,000  in  the 
next  1 2  months  and  who  has  a 
reasonable  expectation  of  compensation 
of  at  least  $150,000  in  each  of  the  2 
immediately  succeeding  12  month 
periods.  In  addition,  any  Category  3 
investor  who  is  not  a  Partner  will  not  be 
permitted  to  invest  in  any  calendar  or 
fiscal  year  (as  determined  by  the  Firm) 
more  than  10%  (or  5%,  if  he  or  she  has 
been  employed  as  a  lawyer  for  less  than 
3  years)  of  his  or  her  reasonably 
expected  income  from  all  sources  for 
that  year  in  one  or  more  Funds. 
Category  3  investors  will  purchase 
Interests  pursuant  to  an  offering  under 
rule  701.  Prior  to  receiving  a 
subscription  agreement  from  any 
potential  Fund  Investor  pursuant  to  an 
offering  in  reliance  on  rule  701,  the 
Firm  will  make  available  at  no  charge  to 
potential  Fund  Investors  the  services  of 
an  independent  third  party  ("Financial 
Consultant")  qualified  to  provide  advice 
concerning  the  appropriateness  of 
investing  in  a  Fund. 

7.  A  Qualified  Investment  Vehicle  is 
a  trust  or  other  entity  the  sole 
beneficiaries  of  which  are  Eligible 


Employees  or  their  Immediate  Family 
Members  or  the  settlors  and  trustees  of 
which  consist  of  Eligible  Employees  or 
Eligible  Employees  together  with 
Immediate  Family  Members.^ 
Immediate  Family  Members  include  any 
parent,  child,  spouse  of  a  child,  spouse, 
brother  or  sister,  and  includes  any  step 
and  adoptive  relationships.  A  Qualified 
Investment  Vehicle  must  be  either  (a)  an 
accredited  investor  as  defined  in  rule 
501(a)  of  Regulation  D  or  (b)  an  entity 
for  which  an  Eligible  Employee  is  a 
settlor  and  principal  investment 
decision-maker.  An  Immediate  Family 
Member  who  purchases  Interests  must 
be  an  accredited  investor  as  defined  in 
rule  501(a)(5)  or  rule  501(a)(6)  of 
Regulation  D. 

8.  Each  Fund  may  issue  its  Interests 
in  series  (each,  a  "Series"  and 
collectively,  the  "Series")  with  new 
Series  of  Interests  being  offered  from 
time  to  time.  Each  Series  may  be  further 
divided  into  two  or  more  separate 
classes  (each,  a  "Class"),  having  such 
terms  and  conditions  as  the  Manager 
may  establish.  Each  Series  will 
represent  an  interest  in  some  or  all  of 
those  Fund  investments  made  by  the 
Fund  during  a  specified  period  of  time 
(the  "Investment  Period").  Following 
the  end  of  a  Series'  Investment  Period, 
no  new  investment  commitments  will 
be  made  for  that  Series,  although 
following  a  Series'  Investment  Period 
additional  money  may  be  contributed  to 
an  existing  investment. 

9.  In  order  to  comply  with  the 
requirements  of  rule  701 ,  at  the 
beginning  of  each  Investment  Period 
(and,  if  necessary,  periodically 
thereafter),  the  Fund  will  accept  capital 
contributions  or  irrevocable 
commitments  for  the  relevant  Series 
from  those  Eligible  Investors  investing 
pursuant  to  Regulation  D  (the 
"Regulation  D  Investors"),  and  then 
prepare  a  balance  sheet  as  required  by 
rule  701.  The  Fund  may  then  receive 
and  accept  subscription  agreements,  and 
thereafter  accept  capital  contributions  or 
commitments  for  that  Series  from  those 
Eligible  Investors  investing  pursuant  to 
rule  701  (the  "rule  701  Investors").  The 
capital  contributions  and  commitments 
of  the  rule  701  Investors,  in  the 
aggregate,  will  not  exceed  15%  of  the 
total  amount  of  capital  contributions 
and  irrevocable  commitments  received 
from  the  Regulation  D  Investors.  No 
more  than  approximately  13%  (i.e.,  15% 


'  Some  or  all  Calegor\'  2  investors  may  purchase 
their  Interests  in  an  offering  under  rule  701  rather 
than  under  Regulation  D. 


^  A  Qualified  Investment  Vehicle  is  not  permitted 
to  participate  in  a  riile  701  offering.  The  Firm  or  the 
Manager  may,  however,  in  their  discretion  and  in 
compliance  with  rule  701.  permit  an  Eligible 
Employee  who  purchases  Interests  in  the  Fund  in 
a  rule  701  offering  to  transfer  some  or  all  of  those 
Interests  to  a  Qualifled  Investment  Vehicle. 
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of  the  total  amount  of  capital 
contributions  and  irrevocable 
commitments  received  from  the 
Regulation  D  Investors)  of  all  Fund 
investments  and  other  authorized 
expenditures  for  each  Series  virill  at  any 
time  be  paid  for  out  of  money 
contributed  to  the  Fund  by  rule  701 
Investors. 

10.  The  terms  of  a  Fimd  w^ill  be  fully 
disclosed  in  the  private  offering 
memorandiun  of  the  Fund,  and  each 
Eligible  Investor  will  receive  a  private 
offering  memorandum  and  the  Fimd's 
limited  liability  company  agreement  (or 
other  organizational  documents)  prior  to 
his  or  her  investment  in  the  Fund.  Each 
Fund  will  send  its  Fund  Investors 
annual  reports,  which  will  contain 
audited  fiiiancial  statements  with 
respect  to  those  Series  in  which  the 
Fund  Investor  has  Interests,  as  soon  as 
practicable  after  the  end  of  each  fiscal 
year.  In  addition,  as  soon  as  practicable 
after  the  end  of  each  fiscal  year,  the 
Funds  will  send  a  report  to  each  Fund 
Investor  setting  forth  such  tax 
information  as  shall  be  necessary  for  the 
preparation  by  the  Fund  Investor  of  his 
or  her  federal  and  state  tax  returns. 

11.  Fund  Investors  will  be  permitted 
to  transfer  their  Interests  only  with  the 
express  consent  of  the  Manager.  Any 
such  transfer  must  be  to  another  Eligible 
Investor.  No  fee  of  any  kind  will  be 
charged  in  cormection  with  the  sale  of 

Interests. 

12.  If  any  Fimd  Investor  leaves  the 
Firm  during  the  hivestment  Period  for  a 
Series,  the  Manager  may,  in  its  sole 
discretion,  repurchase  his  or  her 
Interests  in  that  Series  as  follows: 

a.  If  a  Fund  Investor  leaves  the  Firm 
less  than  one  year  following  the  date 
that  Fund  Investor's  investment  is 
accepted,  the  Manager  will  have  90  days 
to  repurchase  such  Fund  Investor's 
Interests  (or  cancel  indebtedness)  at  the 
paid-in  investment  amomit  (less 
distributions)  and  without  interest. 

b.  If  a  Fimd  Investor  leaves  the  Firm 
one  year  or  more  following  the  date  that 
Fund  Investor's  investment  is  accepted, 
the  Manager  will  repiuchase  the  Fund 
Investor's  Interests  (or  cancel 
indebtedness)  at  fair  value  determined 
either  (1)  as  of  the  Fimd  Investor's  last 
date  of  association  or  employment  with 
the  Firm,  or  (2)  as  of  the  next  date  of 
valuation  of  the  Series.  Payment  will  be 
made  within  90  days  of  the  date  on 
which  the  fair  value  of  the  Fund 
Investor's  Interests  is  determined. 

13.  The  Manager  may  require  a  Fund 
Investor  to  withdraw  from  a  Fund  if:  (a) 
A  Fund  Investor  ceases  to  be  an  Eligible 
Investor;  (b)  a  Fund  Investor  is  no  longer 
deemed  to  be  able  to  bear  the  economic 
risk  of  investment  in  a  Fund;  (c)  adverse 


tax  consequences  were  to  inure  to  the 
Fund  were  a  particular  Fund  Investor  to 
remain;  (d)  the  continued  membership 
of  the  Fund  Investor  would  violate 
applicable  law  Or  regulations;  or  (e)  the 
Manager,  in  its  sole  discretion,  deems 
such  withdrawal  in  the  best  interest  of 
the  Fund.  These  withdrawal  policies 
apply  (a)  during  the  Investment  Period, 
with  respect  to  Fund  Investors  who 
have  not  left  the  Firm,  and  (b)  after  the 
Investment  Period,  with  respect  to  any 
Fund  Investor. 

14.  The  Finn  reserves  the  right  to 
impose  vesting  provisions  on  a  Fund 
Investor's  investments  in  a  Fund.  In  an 
investment  program  that  provides  for 
vesting  provisions,  all  or  a  portion  of  a 
Fund  Investor's  Interests  will  be  treated 
as  unvested,  and  vesting  will  occur 
through  the  passage  of  a  specified 
period  of  time  or  may  be  based  on 
certain  performance  milestones  (such  as 
admission  of  an  associate  lawyer  as  a 
Partner  of  the  Firm).  During  the 
Investment  Period,  vested  and  unvested 
Interests  will  be  subject  to  the 
provisions  discussed  above  governing 
Fund  Investors  who  leave  the  Firm 
during  the  Investment  Period. 
Thereafter,  a  Fund  Investor's  Interests 
that  are  or  become  vested  will  not  be 
subject  to  repurchase  except  to  the 
extent  that  the  Manager  determines  to 
require  the  withdrawal  of  that  Fund 
Investor  as  discussed  above.  It  is 
anticipated  that  the  Manager  rarely  will 
require  such  withdrawal.  Following  the 
Investment  Period,  any  portion  of  a 
Fund  Investor's  Interests  that  are 
unvested  at  the  time  of  termination  of  a 
Fund  Investor's  employment  with  the 
Firm  (or  at  the  time  of  that  Fund 
Investor's  failure  to  achieve  the  relevant 
performance  milestone)  are  subject  to 
repurchase  or  cancellation.  The  decision 
to  repurchase  a  Fund  Investor's  Interests 
will  be  made  on  a  case-by-case  basis  by 
the  Manager. 

15.  Upon  any  repurchase  or 
cancellation  of  all  or  a  portion  of  a  Fund 
Investor's  Interests,  a  Fund  will  at  a 
minimum  pay  to  the  Fund  Investor  the 
lesser  of  (a)  the  amount  actually  paid  by 
the  Fund  Investor  to  acquire  the 
Interests  less  the  amount  of  any 
distributions  received  by  that  Fund 
Investor  from  the  Fund  (plus  interest  at 
or  above  the  prime  rate,  as  determined 
by  the  Manager)  and  (b)  the  fair  value 
of  the  Interests  determined  at  the  time 
of  repurchase  or  cancellation,  as 
determined  in  good  faith  by  the 
Manager.  Any  interest  owed  to  a  Fund 
Investor  pursuant  to  (a)  above  will  begin 
to  accrue  at  the  end  of  the  Investment 

Period. 

16.  The  Firm  may  be  reimbursed  by 
a  Fund,  for  reasonable  and  necessary 


out-of-pocket  costs  directly  associated    . 
with  the  organization  and  operation  of 
the  Funds,  including  administrative  and 
overhead  expenses.  There  will  be  no 
allocation  of  any  of  the  Firm's  operating 
expenses  to  a  Fund.  In  addition,  the 
Firm  may  allocate  to  a  Series  any  out- 
of-pocket  expenses  specifically 
attributable  to  the  organization  and 
operation  of  that  Series.  No  separate 
management  fee  will  be  charged  to  a 
Fund  by  the  Manager,  and  no 
compensation  will  be  paid  by  a  Fund  or 
by  Fund  Investors  currently  employed 
by  Pillsbury  Group  to  the  Manager  for 
its  services.  The  Manager  may  impose  a 
fixed  fee  or  a  management  fee,  in  either 
case  not  to  exceed  one  percent  of  the 
value  of  the  Interests  held  by  any  Fund 
Investor.  Such  a  fee  will  be  charged  only 
to  a  person  who  becomes  a  former 
employee  or  Partner  of  Pillsbury  Group 
and  any  Qualified  Investment  Vehicle 
associated  with  that  Fund  Investor. 
17.  The  Funds  may  borrow  from 
Pillsbury  Group,  a  Partner,  or  a  bank  or 
other  financial  institution,  provided  that 
a  Fund  will  not  borrow  from  any  person 
if  the  borrowing  would  cause  any 
person  not  named  in  section  2(a)(13)  of 
the  Act  to  own  outstanding  securities  of 
the  Fund  (other  than  short-term  paper). 
Any  borrowings  by  a  Fund  will  be  non- 
recourse other  than  to  the  Pillsbury 
Group.  If  a  Pillsbury  Entity  or  a  Partner 
makes  a  loan  to  the  Funds,  the  interest 
rate  on  the  loan  will  be  no  less  favorable 
to  the  Funds  than  the  rate  that  could  be 
obtained  on  an  arm's  length  basis. 

18.  No  Fund  will  acquire  any  security 
issued  by  a  registered  investment 
company  if  immediately  after  the 
acquisition  the  Fund  would  own  more 
than  3%  of  the  outstanding  voting  stock 
of  the  registered  investment  company. 


Applicants'  Legal  Analysis 

1.  Section  6(b)  of  the  Act  provides,  in 
part,  that  the  Commission  will  exempt 
employees'  securities  companies  from 
the  provisions  of  the  Act  to  the  extent 
that  the  exemption  is  consistent  with 
the  protection  of  investors.  Section  6(b) 
provides  that  the  Commission  will 
consider,  in  determining  the  provisions 
of  the  Act  from  which  the  company 
should  be  exempt,  the  company's  form 
of  organization  and  capital  structure,  the 
persons  owning  and  controlling  its 
securities,  the  price  of  the  company's 
securities  and  the  amount  of  any  sales 
load,  how  the  company's  funds  are 
invested,  and  the  relationship  between 
the  company  and  the  issuers  of  the 
securities  in  which  it  invests.  Section 
2(a)(13)  defines  an  employees'  securities 
company  as  any  investment  company 
all  of  whose  securities  (other  than  short- 
term  paper)  are  beneficially  owned  (a) 
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by  current  or  fonner  employees,  or 
persons  on  retainer,  of  one  or  more 
affiliated  employers,  (b)  by  immediate 
family  members  of  such  persons,  or  (c) 
•   by  such  employer  or  employers  together 
with  any  of  the  persons  in  (a)  or  (b). 

2.  Section  7  or  the  Act  generally 
prohibits  investment  companies  that  are 
not  registered  under  section  8  of  the  Act 
from  selling  or  redeeming  their 
seciirities.  Section  6{e)  provides  that,  in 
connection  with  any  order  exempting  an 
investment  company  from  any  provision 
of  section  7,  certain  provisions  of  the 
Act,  as  specified  by  the  Commission, 
will  be  applicable  to  the  company  and 
other  persons  dealing  with  the  company 
as  though  the  company  were  registered 
under  the  Act.  Applicants  request  an 
order  under  sections  6(b)  and  6(e)  of  the 
Act  exempting  the  Funds  from  all 
provisions  of  the  Act,  except  section  9, 
section  1 7  (other  than  certain  provisions 
of  paragraphs  (a),  (d),  (f).  (g),  and  (j)), 
section  30  (other  than  certain  provisions 
of  paragraphs  (a),  (b),  (e)  and  (h)). 
sections  36  through  53  of  the  Act,  and 
the  rules  and  regulations  under  the  Act. 

3.  Section  17(a)  generally  prohibits 
any  afBliated  person  or  principal 
underwriter  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  an  affiliated  person  or  principal 
undervirriter.  acting  as  principal,  from 
knowingly  selling  or  purchasing  any 
security  or  other  property  to  or  from  the 
company.  Applicants  request  an 
exemption  from  section  17(a)  to  permit 
a  Fund  to:  (a)  Purchase,  from  the  Firm 
or  any  affiliated  person  thereof, 
secxirities  or  interests  in  properties 
previously  acquired  for  the  account  of 
the  Firm  or  any  affiliated  person  thereof; 
(b)  sell,  to  Ihe  Firm  or  any  affiliated 
person  thereof,  securities  or  interests  in 
properties  previously  acquired  by  the 
Funds;  (c)  invest  in  companies, 
partnerships  or  other  investment 
vehicles  offered,  sponsored  or  managed 
by  the  Firm  or  any  affiliated  person 
thereof;  and  (d)  purchase  interests  in 
any  company  or  other  investment 
vehicle  (i)  in  which  the  Firm  owns  5% 
or  more  of  the  voting  securities,  or  (ii) 
that  otherwise  is  an  affiliated  person  of 
the  Fund  (or  an  affiliated  person  of  such 
a  person)  or  an  affiliated  person  of  the 
Firm. 

4.  Applicants  state  that  an  exemption 
from  section  17(a)  is  consistent  with  the 
protection  of  investors  and  the  purposes 
of  the  Act.  Applicants  state  that  the 
Eligible  Investors  will  be  informed  in 
the  Fund's  private  offering 
memorandum  of  the  possible  extent  of 
the  Fund's  dealings  with  the  Firm  or 
any  affiliated  person  thereof.  Applicants 
also  state  that,  as  financially 
sophisticated  professionals.  Eligible 


Investors  will  be  able  to  evaluate  the 
attendant  risks.  Applicants  assert  that 
the  community  of  interest  among  the 
Fund  Investors  and  the  Firm  will 
provide  the  best  protection  against  any 
risk  of  abuse. 

5.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  any 
affiliated  person  or  principal 
underwriter  of  a  registered  investment 
company,  or  any  affiliated  person  of  an 
affiliated  person  or  principal 
underwriter,  acting  as  principal,  from 
participating  in  any  joint  arrangement 
with  the  company  unless  authorized  by 
the  Commission.  Applicants  request 
relief  to  permit  affiliated  persons  of  each 
Fund,  or  affiliated  persons  of  any  of 
these  persons,  to  participate  in  any  joint 
arrangement  in  which  the  Fund  is  a 
participant.  Joint  transactions  in  which 
a  Fund  may  participate  could  include 
the  following:  (a)  An  investment  by  one 
or  more  Funds  in  a  security  in  which 
the  Firm  or  its  affiliated  person,  or 
another  Fund,  is  a  participant,  or  with 
respect  to  which  the  Firm  or  an 
affiliated  person  of  the  Firm  is  entitled 
to  receive  fees  (including,  but  not 
limited  to,  legal  fees,  consulting  fees,  or 
other  economic  benefits  or  interests);  (b) 
an  investment  by  one  or  more  Funds  in 
an  investment  vehicle  sponsored, 
offered  or  managed  by  the  Firm;  and  (c) 
an  investment  by  one  or  more  Funds  in 
a  security  in  which  an  affiliate  is  or  may 
become  a  participant. 

6.  Applicants  state  that  strict 
compliance  with  section  17(d)  would 
cause  the  Funds  to  forego  investment 
opportunities  simply  because  a  Fund 
Investor,  the  Firm  or  other  affiliates  of 
the  Fund  also  had  made  or 
contemplated  making  a  similar 
investment.  In  addition,  because 
investment  opportunities  of  the  types 
considered  by  the  Funds  often  require 
that  each  participant  make  available 
funds  in  an  amount  that  may  be 
substantially  greater  than  that  available 
to  the  investor  alone,  there  may  be 
certain  attractive  opportimities  of  which 
a  Fund  may  be  unable  to  take  advantage 
except  as  a  co-participant  with  other 
persons,  including  affiliates.  Applicants 
note  that,  in  light  of  the  Firm's  purpose 
of  establishing  the  Funds  so  as  to 
reward  Eligible  Investors  and  to  attract 
highly  qualified  personnel  to  the  Ffrm, 
the  possibility  is  minimal  that  an 
affiliated  party  investor  will  enter  into 
a  transaction  with  a  Fund  with  the 
intent  of  disadvantaging  the  Fund. 
Finally,  applicants  contend  that  the 
possibility  that  a  Fund  may  be 
disadvantaged  by  the  participation  of  an 
affiliate  in  a  transaction  will  be 
minimized  by  compliance  with  the 
lockstep  procedures  described  in 


condition  4  below.  Applicants  assert 
that  the  flexibility  to  structure  co- 
investments  and  joint  investments  will 
not  involve  abuses  of  the  type  section 
1 7(d)  and  rule  1 7d-l  were  designed  to 
prevent. 

7.  Section  17(f)  of  the  Act  designates 
the  entities  that  may  act  as  investment 
company  custodians,  and  rule  17f-2 
allows  an  investment  company  to  act  as 
self-custodian,  subject  to  certain 
requirements.  Applicants  request  an 
exemption  from  section  17(f)  and  rule 
17f-2  to  permit  the  following  exceptions 
from  the  requirements  of  rule  17f-2:  (a) 
A  Fund's  investments  may  be  kept  in 
the  locked  files  of  the  Firm  or  of  a 
Partner;  (b)  for  purposes  of  paragraph 
(d)  of  the  rule,  (i)  employees  of  the  Firm 
will  be  deemed  employees  of  the  Funds, 
(ii)  officers  of  the  Manager  and  the 
Manager  will  be  deemed  to  be  officers 
of  the  Fund,  and  (iii)  the  Manager  will 
be  deemed  to  be  the  board  of  directors 
of  the  Fund;  and  (c)  in  place  of  the 
verification  procedure  under  paragraph 

(f)  of  the  rule,  verification  will  be 
effected  quarterly  by  two  employees  of 
the  Firm.  Applicants  assert  that  the 
securities  held  by  the  Funds  are  most 
suitably  kept  in  the  Firm's  files,  where 
they  can  be  referred  to  as  necessary. 

8.  Section  17(g)  and  rule  17g-l 
generally  require  the  bonding  of  officers 
and  employees  of  a  registered 
investment  company  who  have  access  to 
its  securities  or  funds.  Rule  17g-l 
requires  that  a  majority  of  directors  who 
are  not  interested  persons 
("disinterested  directors")  take  certain 
actions  and  give  certain  approvals 
relating  to  fidelity  bonding.  Paragraph 

(g)  of  rule  17g-l  sets  forth  certain 
materials  relating  to  the  fidelity  bond 
that  must  be  filed  with  the  Commission 
and  certain  notices  relating  to  the 
fidelity  bond  that  must  be  given  to  each 
member  of  the  investment  company's 
board  of  directors.  Paragraph  (h)  of  rule 
17g-l  provides  that  an  investment 
company  must  designate  one  of  its 
officers  to  make  the  filings  and  give  the 
notices  required  by  paragraph  (g). 
Paragraph  (j)  of  rule  17g-l  exempts  a 
joint  insiu«d  bond  provided  and 
maintained  by  an  investment  company 
and  one  or  more  other  parties  from 
section  17(d)  of  the  Act  and  the  rules 
thereunder.  Rule  17g-l(j)(3)  requires 
that  investment  companies  reljang  on 
this  exemption  have  a  majority  of 
disinterested  directors,  that  those 
disinterested  directors  select  and 
nominate  any  other  disinterested 
directors,  and  that  any  legal  counsel  for 
those  disinterested  directors  be 
independent. 

9.  Applicants  request  an  exemption 
from  section  17(g)  and  rule  17g-l  to  the 
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extent  necessary  to  permit  each  Fund  to 
comply  with  rule  1.7g-l  without  the 
necessity  of  having  a  majority  of  the 
disinterested  directors  take  such  actions 
and  make  such  approvals  as  are  set  forth 
in  the  rule.  Specifically,  each  FuVid  will 
comply  with  rule  17g-l  by  having  the 
Manager  take  such  actions  and  make 
such  approvals  as  are  set  forth  in  rule 
17g-l.  Applicants  state  that,  because  the 
Manager  will  be  an  interested  person  of 
the  Fund,  a  Fund  could  not  comply 
with  rule  17g-l  without  the  requested 
relief.  Applicants  also  request  an 
exemption  from  the  requirements  of  rule 
17g_l(g)  and  (h)  relating  to  the  filing  of 
copies  of  fidelity  bonds  and  related 
information  with  the  Commission  and 
the  provision  of  notices  to  the  board  of 
directors  and  from  the  requirements  of 
rule  17g-l(j)(3).  Applicants  believe  the 
filing  requirements  are  burdensome  and 
imnecessary  as  applied  to  the  Funds. 
The  Manager  will  maintain  the 
materials  otherwise  required  to  be  filed 
with  the  Commission  by  rule  17g-l{g) 
and  agrees  that  all  such  material  will  be 
subject  to  examination  by  the 
Commission  and  its  staff.  The  Manager 
will  designate  a  person  to  maintain  the 
records  otherwise  required  to  be  filed 
with  the  Commission  imder  paragraph 
(g)  of  the  rule.  Applicants  also  state  that 
the  notices  otherwise  required  to  be 
given  to  the  board  of  directors  would  be 
unnecessary  as  the  Funds  will  not  have 
boards  of  directors.  The  Funds  will 
comply  with  all  other  requirements  of 
rule  17g-l. 

10.  Section  17(j)  and  paragraph  (b)  of 
rule  17J-1  make  it  unlawful  for  certain 
enumerated  persons  to  engage  in 
fraudulent  or  deceptive  practices  in  * 
connection  with  the  purchase  or  sale  of 
a  seciu-ity  held  or  to  be  acquired  by  a 
registered  investment  company.  Rule 
17J-1  also  requires  that  every  registered 
investment  company  adopt  a  written 
code  of  ethics  and  that  every  access 
person  of  a  registered  investment 
company  report  personal  securities 
transactions.  Applicants  request  an 
exemption  from  the  requirements  of  rule 
17J-1,  except  for  the  anti-fraud 
provisions  of  paragraph  (b),  because 
they  are  unnecessarily  burdensome  as 
applied  to  the  Fxmds. 

11.  Applicants  request  an  exemption 
from  the  requirements  in  sections  30(a), 
30(b)  and  30(e),  and  the  rules  under 
those  sections,  that  registered 
investment  companies  prepare  and  file 
with  the  Commission  and  mail  to  their 
shareholders  certain  periodic  reports 
and  financial  statements.  Applicants 
contend  that  the  forms  prescribed  by  the 
Commission  for  periodic  reports  have 
little  relevance  to  the  Funds  and  would 
entail  administrative  and  legal  costs  that 


outweigh  any  benefit  to  the  Fund 
Investors.  Applicants  request  exemptive 
relief  to  the  extent  necessary  to  permit 
each  Fund  to  report  annually  to  its  Fund 
Investors.  Applicants  also  request  an 
exemption  from  section  30(h)  to  the 
extent  necessary  to  exempt  the  Manager 
of  each  Fund  and  any  other  persons 
who  may  be  deemed  members  of  an 
advisory  board  of  a  Fund  from  filing 
Forms  3,  4  and  5  under  section  16  of  the 
Exchange  Act  with  respect  to  their 
ownership  of  Interests  in  the  Fund. 
Applicants  assert  that,  because  there 
will  be  no  trading  market  for  Interests 
and  transfers  of  Interests  will  be 
severely  restricted,  these  filings  are 
urmecessary  for  the  protection  of 
investors  and  burdensome  to  those 
required  to  make  them. 


Applicants'  Conditions 

The  applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

Fund  Operations 

1.  Each  proposed  transaction  to  which 
a  Fund  is  a  party  otherwise  prohibited 
by  section  17(a)  or  section  17(d)  and 
rule  17d-l  (each,  a  "section  17 
Transaction")  will  be  effected  only  if  the 
Manager  determines  that:  (a)  The  terms 
of  the  section  17  Transaction,  including 
the  consideratipn  to  be  paid  or  received, 
are  fair  and  reasonable  to  the  Fund 
Investors  of  the  participating  Fund  and 
do  not  involve  overreaching  of  the  Fund 
or  its  Fund  Investors  on  the  part  of  any 
person  concerned;  and  (b)  the  section  17 
Transaction  is  consistent  with  the 
interests  of  the  Fund  Investors  of  the 
participating  Fund,  the  Fimd's 
organizational  documents  and  the 
Fund's  reports  to  its  Fund  Investors. 

In  addition,  the  Manager  will  record 
-and  preserve  a  description  of  such 
section  17  Transactions,  its  findings,  the 
information  or  materials  upon  which  its 
findings  are  based  and  the  basis 
therefor.  All  such  records  will  be 
maintained  for  the  life  of  a  Fund  and  at 
least  two  years  thereafter,  and  will  be 
subject  to  examination  by  the 
Conunission  and  its  staff.  All  such 
records  will  be  maintained  in  an  easily 
accessible  place  for  at  least  the  first  two 

years. 

2.  If  purchases  or  sales  are  made  by 
a  Fund  from  or  to  an  entity  affiliated 
with  the  Fund  by  reason  of  a  Partner  or 
employee  of  the  Pillsbury  Group  (a) 
serving  as  an  officer,  director,  general 
partner  or  investment  adviser  of  the 
entity,  or  (b)  having  a  5%  or  more 
investment  in  the  entity,  such 
individual  will  not  participate  in  the 
Fund's  determination  of  whether  or  not 
to  effect  the  purchase  or  sale. 


3.  The  Manager  will  adopt,  and 
periodically  review  and  update, 
procedures  designed  to  ensure  that 
reasonable  inquiry  is  made,  prior  to  the 
consummation  of  any  section  17 
Transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  undenvriter  for  the  Funds,  or 
any  affiliated  person  of  such  a  person, 
promoter,  or  principal  underwriter. 

4.  The  Manager  will  not  make  on 
behalf  of  a  Fund  any  investment  in 
which  a  Co-Investor,  as  defined  below, 
has  or  proposes  to  acquire  the  same 
class  of  securities  of  the  same  issuer, 
where  the  investment  involves  a  joint 
enterprise  or  other  joint  arrangement 
within  the  meaning  of  rule  17d-l  in 
which  the  Fund  and  the  Co-Investor  are 
participants,  unless  any  such  Co- 
Investor,  prior  to  disposing  of  all  or  part 
of  its  investment:  (a)  gives  the  Manager 
sufficient,  but  not  less  than  one  day's, 
notice  of  its  intent  to  dispose  of  its 
investment,  and  (b)  refrains  from 
disposing  of  its  investment  unless  the 
participating  Fund  holding  such 
investment  has  the  opportunity  to 
dispose  of  its  investment  prior  to  or 
concurrently  with,  on  the  same  terms  as, 
and  on  a  pro  rata  basis  with,  the  Co- 
Investor.  The  term  "Co-Investor  "  with 
respect  to  any  Fund  means  any  person 
who  is  (a)  an  "affiliated  person"  (as 
defined  in  section  2(a)(3)  of  the  Act)  of 
the  Fund;  (b)  the  Pillsbury  Group;  (c)  a 
Partner,  lawyer,  or  employee  of  the 
Pillsbury  Group;  (d)  an  investment 
vehicle  offered,  sponsored,  or  managed 
by  the  Firm  or  an  affiliated  person  of  the 
Firm;  or  (e)  an  entity  in  which  a 
Pillsbury  Entity  acts  as  a  general 
partner,  or  has  a  similar  capacity  to 
control  the  sale  or  other  disposition  of 
the  entity's  securities. 

The  restrictions  contained  in  this 
condition,  however,  shall  not  be 
deemed  to  limit  or  prevent  the 
disposition  of  an  investment  by  a  Co- 
Investor:  (a)  To  its  direct  or  indirect 
wholly  owned  subsidiary,  to  any 
company  (a  "Parent ")  of  which  the  Co- 
Investor  is  a  direct  or  indirect  wholly 
owned  subsidiary,  or  to  a  direct  or 
indirect  wholly  owned  subsidiary  of  its 
Parent;  (b)  to  Immediate  Family 
Members  of  the  Co-Investor  or  a  trust 
established  for  any  such  Immediate 
Family  Member;  (c)  when  the 
investment  is  comprised  of  securities 
that  are  listed  on  a  national  securities 
exchange  registered  under  section  6  of 
the  Exchange  Act;  (d)  when  the 
investment  is  comprised  of  securities 
that  are  national  market  system 
securities  pursuant  to  section  llA(a)(2) 
of  the  Exchange  Act  and  rule  llAa2-l 
thereunder;  or  (e)  when  the  investment 
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is  comprised  of  securities  (i)  that  meet 
the  requirements  of  and  are  authorized 
as  Nasdaq  SmallCap  Market  securities 
by  The  Nasdaq  Stock  Market,  Inc.,  (ii) 
that  have  an  average  daily  trading 
volume  value  over  the  last  60  calendar 
days  of  at  least  $1  miUion,  and  (iii)  are 
issued  by  an  issuer  whose  common 
equity  securities  have  a  public  float 
value  of  at  least  S150  million. 

5.  Each  Fund  will  send  to  each  person 
who  was  a  Fund  Investor  in  such  Fund 
at  any  time  during  the  fiscal  year  then 
ended  audited  financial  statements  with 
respect  to  those  Series  in  which  the 
Fund  Investor  held  Interests.  At  the  end 
of  each  fiscal  year,  the  Manager  will 
make  a  valuation  or  have  a  valuation 
made  of  all  the  assets  of  the  Fund  as  of 
the  fiscal  year  end  in  a  manner 
consistent  with  customary  practice  with 
respect  to  the  valuation  of  assets  of  the 
kind  held  by  the  Fund.  In  addition,  as 
soon  as  practicable  after  the  end  of  each 
fiscal  year  of  each  Fund,  the  Manager  of 
the  Fund  shall  send  a  report  to  each 
person  who  was  a  Fund  Investor  at  any 
time  during  the  fiscal  year  then  ended, 
setting  forth  such  tax  information  as 
shall  be  necessary  for  the  preparation  by 
the  Fund  Investor  of  his  or  her  federal 
and  state  income  tax  returns  and  a 
report  of  the  investment  activities  of 
such  Fund  during  such  year. 

6.  The  Manager  of  eacn  Fund  will 
maintain  and  preserve,  for  the  life  of 
each  Series  of  that  Fund  and  at  least  two 
years  thereafter,  such  accounts,  books, 
and  other  documents  as  constitute  the 
record  forming  the  basis  for  the 
financial  statements  and  annual  reports 
of  such  Series  to  be  provided  to  its  Fund 
Investors,  and  agree  that  all  such 
records  will  be  subject  to  examination 
by  the  Commission  and  its  staff.  All 
such  records  will  be  maintained  in  an 
easily  accessible  place  for  at  least  the 
first  two  years. 

Compliance  With  Rule  701 

7.  Prior  to  receiving  a  subscription 
agreement  fi-om  any  potential  Fund 
Investor  pursuant  to  an  offering  in 
reliance  on  rule  701,  the  Firm  will  make 
available  at  no  charge  to  potential  Fund 
Investors  the  services  of  a  Financial 
Consultant  qualified  to  provide  advice 
concerning  the  appropriateness  of 
investing  in  a  Fund.  Specifically,  the 
Financial  Consultant  will  hold  one  or 
more  group  meetings  with  potential 
Fund  Investors  at  which  the  Financial 
Consultant  will  discuss  the  risks  and 
other  considerations  relevant  to 
determining  whether  to  invest  in  a 
Fund.  The  Financial  Consultant  also 
will  be  available  to  the  group  of 
potential  Fund  Investors  to  answer 
general  questions  regarding  an 


investment  in  the  Fund.  In  addition, 
potential  Fund  Investors  will  be  given 
the  opportunity  to  submit  relevant 
questions  and  issues  to  the  Financial 
Consultant  in  advance  of  the  group 
meetings,  so  that  the  Financial 
Consultant  can  address  those  questions 
and  issues  at  the  meetings.  The  Firm, 
however,  will  not  need  to  reveal  the 
specific  investments  made  by  any  Fund 
to  the  Financial  Consultant,  as  long  as 
the  investment  objectives,  risk 
characteristics  and  other  material 
information  about  the  Fund  of  the  type 
that  would  be  disclosed  in  the  offering 
docimients  for  the  Fund  is  made 
available  to  the  Financial  Consultant. 

8.  The  Firm  will  at  all  times  control 
each  Fund,  within  the  meaning  of  rule 
405  under  the  Securities  Act.  In  this 
regard,  the  Firm  will  be  the  sole 
manager  of  the  Fund,  own  at  least  95% 
of  the  voting  Interests  of  the  Fund,  and 
make  all  investment  and  other 
operational  decisions  for  the  Fund. 

9.  The  Firm  will  own  not  less  than 
5%  of  the  economic  Interests  issued  by 
each  Series  of  the  Fund,  and  (as 
discussed  above)  at  least  95%  of  the 
voting  Interests  of  the  Fund.  In  addition, 
the  Firm  and  its  Partners  (directly  or 
through  Qualified  Investment  Vehicles) 
together  will  own  at  least  80%  of  the 
economic  Interests  of  each  Series. 

10.  The  Firm  prepares  its  financial 
statements  on  a  modified  cash  basis, 
and  does  not  consolidate  the  Fund's 
financial  statements  with  its  own.  If, 
however,  the  Firm  prepared  its  financial 
statements  in  accordance  with  GAAP,  it 
would  consolidate  the  Fund's  financial 
statements  with  its  own. 

11.  The  Firm,  when  offering  Interests 
pursuant  to  rule  701  under  the 
Seciurities  Act,  will  issue  Interests  in 
each  Series  in  compliance  with  rule 
701(d)(2).3  and  will  comply  with  all 
applicable  requirements  of  rule  701(e).'' 


'  If  the  Firm  relies  on  rule  701(d)(2)(ii).  it  will  not 
sell  pursuant  to  rule  701.  during  any  consecutive 
12-month  period,  Interests  in  the  Fund  if  the  sales 
price  of  those  Interests  exceeds  15%  of  the  total 
assets  of  the  Fund. 

■*  In  order  to  comply  with  the  requirements  of  rule 
701,  at  the  beginning  of  each  Investment  Period  the 
Fund  will  accept  capital  contributions  or 
irrevocable  commitments  from  Regulation  D 
Investors  for  the  relevant  Series,  and  then  prepare 
a  balance  sheet  as  required  by  rule  701.  The  Fund 
may  then  receive  and  accept  subscription 
agreements,  and  thereafter  accept  capital 
contributions  or  commitments,  from  rule  701 
Investors  for  that  Series,  which  in  the  aggregate  will 
not  exceed  15%  of  the  total  amount  of  capital 
contributions  and  irrevocable  commitments 
received  from  Regulation  D  Investors. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

J.  Lynn  Taylor, 

Assistant  Secretary. 

(PR  Doc.  03-911  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  8010-01 -P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25887;  812-12917] 

Robertson  Stephens  Inc.,  et  al.;  Notice 
of  Application 

January  10,  2003. 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"). 

ACTION:  Temporary  order  and  notice  of 

application  under  section  9(c)  of  the 

Investment  Company  Act  of  1940 

("Act"). 

SUMMARY  OF  APPLICATION:  Applicants 
have  received  a  temporary  order 
exempting  them  and  other  entities  of 
which  Robertson  Stephens,  Inc.  ("RS") 
is  or  becomes  an  affiliated  person  from 
section  9(a)  of  the  Act,  with  respect  to 
a  securities-related  injunction  entered 
on  January  10,  2003,  luitil  the 
Commission  takes  final  action  on  an      ' 
application  for  a  permanent  order. 
Applicants  also  have  requested  a 
permanent  order. 

Applicants:  RS,  Colonial  Management 
Associates,  Inc.,  Columbia  Management 
Co.,  Crabbe  Huson  Group,  Inc.,  Fleet 
Investment  Advisors,  Inc.,  Liberty 
Advisory  Services  Corp.,  Liberty  Asset 
Management  Company,  Liberty  Wanger 
Asset  Management,  L.P.,  Newport  Fund 
Management,  Inc.,  and  Stein  Roe  & 
Famham  Incorporated  (together,  the 
"Adviser  Applicants"),  and  Liberty 
Funds  Distributor,  Inc.  and  Columbia 
Financial  Center,  Inc.  (together,  the 
"Underwriter  Applicants").' 

Filing  Date:  The  application  was  filed 
on  January  lO,  2003.  In  addition,  a  letter 
was  submitted  on  January  10,  2003. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  4,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 


'  Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  any  other 
entity  of  which  RJS  is  or  hereafter  becomes  an 
affiliated  person  (together  with  the  applicants,  the 
"Covered  Persons").  « 
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affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notifitation  by  writing  to  the 
Cconmission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Applicants:  c/o 
FleetBoston  Financial  Corporation,  100 
Federal  Street,  Boston,  MA  02210. 
FOR  FURTHER  INFORMATION,  CONTACT:  Jaea 
F.  Hahn,  Senior  Counsel,  at  (202)  942- 
0614,  or  Michael  W.  Mundt,  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  hivestment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW,  Washington.  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

l.RS.  a  Delaware  corporation,  is  a  full 
service  investment  banking  firm,  and  is 
registered  as  a  broker-dealer  imder  the 
Secvuities  Exchange  Act  of  1934 
("Exchange  Act")  and  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940.  The  uUimate  parent 
company  of  RS  is  FleetBoston  Financial 
Corporation,  which  is  also  the  ultimate 
parent  company  of  the  Adviser 
Applicants,  who  serve  as  investment 
advisers  to  various  registered 
investment  companies  (the  "Fimds"), 
and  of  the  Underwriter  Applicants,  who 
serve  as  principal  underwriters  to 

Funds. 

2.  On  January  10.  2003,  the  U.S. 
District  Coiul  for  the  District  of 
Columbia  entered  a  Final  Judgment  of 
Permanent  Injunction  cuid  Other  Relief 
("Final  Judgment")  in  a  matter  brought 
by  the  Commission.^  The  Commission 
alleged  that  RS  allocated  "hot"  initial 
public  offerings  ("IPOs")  to  customers 
willing  to  pay  a  portion  of  their  profits 
from  those  IPOs  to  RS  and  violated 
section  17(a)  of  the  Exchange  Act,  and 
rule  17a-3  thereunder,  and  Conduct 
Rules  2110  and  2330  of  the  National 
Association  of  Securities  Dealers.  Inc. 
{"NASD").  The  Final  Judgment,  among 
other  things,  enjoined  RS,  directly  or 
through  its  officers,  directors,  agents 
and  employees,  from  violating  section 


2  Securities  and  Exchange  Commission  v. 
Robertson  Stephens.  Inc..  Final  Judgment  of 
Permanent  Injunction  and  Other  Relief  Against 
Robertson  Stephens.  Inc..  03  Civ.  0027  (RL)  (D.D.C 
)an.  10.  2003). 


17(a)  of  the  Exchange  Act,  and  rule  17a- 
3  thereunder,  and  NASD  Conduct  Rules 
2110  and  3220.  Additionally,  the  Final 
Judgment  ordered  RS  to  pay 
disgorgement  of  $23  million  and  pay  a 
civil  penalty  of  $5  million. 

Applicants'  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act.  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
coimection  with  the  piuchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  unit  investment 
trust,  or  registered  face-amount 
certificate  company.  Section  9(a)(3)  of 
the  Act  makes  the  prohibition  in  section 
9(a)(2)  applicable  to  a  company  any 
affiliated  person  of  which  has  been 
disqualified  under  the  provisions  of 
section  9(a)(2).  Section  2(a)(3)  of  the  Act 
defines  "affiliated  person"  to  include 
any  person  directly  or  indirectly 
controUing.  controlled  by,  or  imder 
common  control,  with  the  other  person. 
Because  the  applicants  are  all 
subsidiaries  of  the  same  ultimate  parent 
company,  applicants  state  that  they  are 
under  common  control,  and  as  such  are 
"affiliated  persons"  of  RS  within  the 
meaning  of  section  2(a)(3)  of  the  Act. 
Applicants  state  that,  as  a  result  of  the 
Final  Judgment,  applicants  may  be 
subject  to  the  prohibitions  of  section 

9(a).  ^      ^ 

2.  Section  9(c)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  an  exemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisions,  as  applied  to  the  applicants, 
are  imduly  or  disproportionately  severe 
or  that  the  applicants'  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  application.  Applicants  have 
filed  an  application  pursuant  to  section 
9(c)  of  the  Act  seeking  temporary  and 
permanent  orders  exempting  Covered 
Persons  from  the  provisions  of  section 
9(a)  of  the  Act. 

3.  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
Covered  Persons  would  be  unduly  and 
disproportionately  severe  and  that  the 
conduct  of  applicants  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  investors  to  grant 
the  exemption  from  section  9(a). 
Applicants  state  that  the  matters 
forming  the  basis  of  the  Final  Judgment 
did  not  involve  any  registered 
investment  companies.  Applicants  state 
that  no  current  or  former  officers  or 


employees  of  any  of  the  applicants  who 
is  or  was  involved  in  providing  advisory 
or  underwritirig  services  to  registered 
investment  companies  advised  or 
underwritten  by  the  applicants  was 
involved  in  the  conduct  resulting  in  the 
Final  Judgment.  Applicants  also  state 
that  no  applicant  has  ever  previously 
applied  for  an  exemption  pursuant  to 
section  9(c)  of  the  Act. 

4.  Applicants  state  that  the  inability  of 
the  Adviser  Applicants  to  continue 
providing  advisory  services  to  Funds 
and  the  inability  of  the  Underwriter 
Applicants  to  continue  to  serve  as 
principal  underwriter  to  Funds  would 
result  in  potentially  severe  hardships  for 
the  Funds  and  their  shareholders. 
Additionally,  applicants  assert  that  if 
they  were  barred  from  providing 
services  to  registered  investment 
companies,  the  effect  on  their 
businesses  and  employees  would  be 
severe. 

5.  The  Adviser  Applicants  and  the 
Underwriter  Applicants  will  distribute 
written  materials,  including  an  offer  to 
meet  in  person  to  discuss  the  materials, 
to  the  boards  of  directors  or  trustees  of 
the  Funds  that  they  serve  regarding  the 
Final  Judgment  and  the  reasons  they 
believe  relief  pursuant  to  section  9(c)  is 
appropriate.  The  Adviser  Applicants 
and  Underwriter  Applicants  will 
provide  the  Funds  with  all  information 
concerning  the  Final  Judgment  and  the 
exemptive  application  necessary  for  the 
Funds  to  fulfill  their  disclosure  and 
other  obligations  under  the  fedteral 
securities  laws. 

Applicants'  Condition 

Applicants  agree  that  the  order  - 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

1.  Any  temporary  exemption  granted 
pursuant  to  the  application  shall  be 
without  prejudice  to,  and  shall  not  limit 
the  Commission's  rights  in, any  maimer 
with  respect  to,  any  Commission 
investigation  of.  or  administrative 
proceedings  involving  or  against, 
applicants,  including  without 
limitation,  the  consideration  by  the 
Commission  of  a  permanent  exemption 
from  section  9(a)  of  the  Act  requested 
pursuant  to  the  application  or  the 
revocation  or  removal  of  any  temporary 
exemptions  granted  under  the  Act  in 
connection  with  the  application. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  applicants  have 
made  the  necessary  showing  to  justify 
granting  of  a  temporary  exemption. 

Accordingly. 

It  is  hereby  ordered,  pursuant  to 
section  9(c)  of  the  Act.  that  the  Covered' 
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Persons  are  granted  a  temporary 
exemption  from  the  provisions  of 
section  9(a),  effective  forthwith,  solely 
with  respect  to  the  Final  Judgment, 
subject  to  the  condition  in  the 
application,  until  the  Commission  takes 
final  action  on  an  application  for  a 
permanent  order. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-956  Filed  1-15-03;  8:45  am) 
BIUJNG  CODE  8010-01-U 


SECURITIES  AND  EXCHANGE. 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  [68  FR  1492,  January 

10,  2003). 

STATUS:  Open  Meeting. 

PLACE:  450  Fifth  Street,  NW.^ 

Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Wednesday.  January  15,  2003. 

CHANGE  IN  THE  MEETING:  Deletion  of  Item. 

The  following  item  will  not  be 
considered  during  the  Open  Meeting 
scheduled  for  Wednesday,  January  15, 
2003,  but  will  be  considered  at  a  later 
meeting  to  be  announced:  Regulation 
AC  (Analyst  Certification) 
Commissioner  Goldschmid,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  January  14,  2003. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  03-1105  Filed  1-14-03;  11:30  am] 

BILUNG  COOE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting  Federal  Register 
Citation  of  Previous  Announcement: 
[68  FR  1492,  January  10,  2003]. 

STATUS:  Closed  Meetings. 

PLACE:  450  Fifth  Street,  NW., 

Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Tuesday,  January  7,  2003  at  10 

a.m.,  and  Thursday,  January  9,  2003  at 

9  a.m. 


CHANGE  IN  THE  MEETING:  Time  Change. 

The  Closed  Meeting  scheduled  for 
Tuesday,  January  7,  2003  at  10  a.m.  was 
changed  to  Tuesday.  January  7,  2003  at 
10:45  a.m.,  and  the  Closed  Meeting 
scheduled  for  Thursday,  January  9,  2003 
at  9  a.m.  was  changed  to  Thursday, 
January  9,  2003  at  10  a.m. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  January  13.  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-1110  Filed  1-14-03;  11:30  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47153;  File  No.  SR-Amex- 
2002-1171 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  the  American  Stock 
Exchange  LLC  To  Extend  for  an 
Additional  90  Days  its  Pilot  Program 
Relating  to  Facilitation  Cross 
Transactions 

January  10,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
30,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Seciu-ities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  for  an 
additional  90  days  its  pilot  program 
relating  to  facilitation  cross  transactions, 
described  in  Item  II.A.  below.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  Amex,  and 
at  the  Commission. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  emy 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Puirpose 

The  Exchange  proposes  to  extend  for 
an  additional  90  days  its  pilot  program 
relating  to  member  firm  facilitation 
cross  transactions,  which  was  originally 
approved  by  the  Commission  in  June 
2000,  was  most  recently  extended  on 
October  9,  2002,  and  is  due  to  expire  on 
January  7,  2003. ^ 

Revised  Commentary  .02(d)  to  Amex 
Rule  950(d)  establishes  a  pilot  program 
to  allow  facilitation  cross  transactions  in 
equity  options.''  The  pilot  program 
entitles  a  floor  broker,  imder  certain 
conditions,  to  cross  a  specified 
percentage  of  a  customer  order  with  a 
member  firm's  proprietary  account 
before  market  makers  in  the  crowd  can 
participate  in  the  transaction.  The 
provision  generally  applies  to  orders  of 
400  contracts  or  more.  However,  the 
Exchange  is  permitted  to  establish 
smaller  eligible  order  sizes,  on  a  class  by 
class  basis,  provided  that  the  eligible 
order  size  is  not  for  fewer  than  50 
contracts. 

Under  the  current  program,  when  a 
trade  takes  place  at  the  market  provided 
by  the  crowd,  all  public  customer  orders 
on  the  specialist's  book  or  represented 


■  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


^The  pilot  program,  originally  approved  on  June 
2,  2000,  was  subsequently  extended  on  two 
occasions,  reinstated  after  a  brief  lapse  in  July  2001. 
extended  again  in  October  2001,  January.  April,  July 
and  October  2002.  See  Securities  Exchange  Act 
Release  Nos.  42894  (June  2.  2000J.  65  FR  36850 
(June  12,  2000).  43229  (August  30.  2000),  65  FR 
54572  (September  8.  2000);  44019  (February  28. 
2001),  66  FR  13819  (March  7.  2001);  44538  (July  11, 
2001).  66  FR  37507  (July  18.  2001);  44924  (October 
11.  2001).  66  FR  53456  (October  22,  2001);  45241 
(January  7.  2002).  67  FR  1524  (January  11,  2002); 
45703  (April  8,  2002).  67  FR  18272  (April  15.  2002); 
46176  (July  9.  2002).  67  FR  47007  (July  17.  2002); 
and  46630  (October  9.  2002),  67  FR  64425  (October 
18,  2002). 

■•  Facilitation  cross  transactions  occur  when  a 
floor  broker  representing  the  order  of  a  public 
customer  of  a  member  firm  crosses  that  order  with 
a  contra  side  order  from  the  firm's  proprietary 
account. 
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in  the  trading  crowd  at  the  time  the 
market  was  established  must  be  satisfied 
first  Following  satisfaction  of  any 
public  customer  orders,  the  floor  broker 
is  entitled  to  facilitate  up  to  20%  of  the 
contracts  remaining  in  the  customer 
order.  When  a  floor  broker  proposes  to 
execute  a  facilitation  cross  at  a  price 
between  the  best  bid  and  offer  provided 
by  the  crowd  in  response  to  his  initial 
request  for  a  market — and  the  crowd 
then  wants  to  take  part  or  all  of  the 
order  at  the  improved  price — the  floor 
broker  is  entitled  to  priority  over  the 
crowd  to  facilitate  up  to  40%  of  the 
contracts.  If  the  floor  broker  has 
proposed  the  cross  at  a  price  between 
the  best  bid  and  offer  provided  by  the 
crowd  in  response  to  his  initial  request 
for  a  market,  and  the  trading  crowd 
subsequently  improves  the  floor 
broker's  price,  and  the  facilitation  cross 
is  executed  at  that  improved  price,  the 
floor  broker  would  only  be  entitled  to 
priority  to  facilitate  up  to  20%  of  the 
contracts. 

The  program  also  provides  that  if  the 
facilitation  transaction  takes  place  at  the 
specialist's  quoted  bid  or  offer,  any 
participation  allocated  to  the  specialist 
pursuant  to  Amex  trading  floor  practices 
would  apply  only  to  the  number  of 
contracts  remaining  after  all  public 
customer  orders  have  been  filled  and 
the  member  firm's  crossing  rights  have 
been  exercised. ^  However,  in  no  case 
could  the  total  number  of  contracts 
guaranteed  to  the  member  firm  and  the 
specialist  exceed  40%  of  the  facilitation 
transaction. 

In  the  two  and  one-half  years  since 
the  pilot  program  was  first 
implemented,  the  Exchange  has  found  it 
to  be  generally  successful.  The 
Exchange  seeks  to  extend  the  pilot 
program  for  an  additional  90  days, 
pending  consideration  of  a  related 
proposed  rule  change  it  has  filed  with 
the  Commission  ^  concerning  revisions 
to  the  program  that  the  Amex  believes 
will  provide  further  incentive  for  price 
improvement  by  using  different 
procedures  to  determine  specialist  and 
registered  option  trader  participation. 
The  related  proposal  would  also  make 
the  program  permanent. 


6  Amex  trading  floor  practices  provide  specialists 
with  a  greater  than  equal  participation  in  Jrades  that 
take  place  at  a  price  at  which  the  specialist  is  on 
parity  with  registered  options  traders  in  the  crowd. 
These  practices  are  subject  to  a  separate  filing  that 
seeks  to  codify  specialist  allocation  practices.  See 
Securities  Exchange  Act  Release  No.  42964  (June 
20,  2000),  65  FR  39972  (June  28,  2000)  (File  No. 
SR-Amex-OO-30,  most  recently  amended  on 
December  20,  2002). 

a  See  File  No.  SR-Amex-00-49,  available  for 
inspection  at  the  Commission's  Public  Reference 
Room. 


In  order  to  allow  the  pilot'program  to 
be  extended  without  significant 
interruption,  the  Amex  has  requested 
that  the  Commission  expedite  review  of, 
and  grant  accelerated  approval  to,  the 
proposal  to  extend  it,  pursuant  to 
section  19(b)(2)  of  the  Act.^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act «  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act  ^  in  particular,  in  that  it  is 
designed  to  prevent  firaudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
imfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 
m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No, 
SR-Amex-2002-1 1 7  and  should  be 
submitted  by  February  6,  2003. 


IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange.'"  In  its  original  approval  of  • 
the  pilot  program,"  the  Commission 
detailed  its  reasons  for  finding  its 
substantive  features  consistent  with  the 
Act,  and,  in  particular,  the  requirements 
of  sections  6(b)(5)  and  6(b)(8)  of  the 
Act. '2  The  Commission  has  previously 
approved  rules  on  other  exchanges  that 
estabUsh  substantially  similar  programs 
on  a  permanent  basis,"  and  the 
extension  of  the  pilot  program  on  the 
Amex — pending  review  of  its  related 
proposal  to  revise  the  program  and 
make  it  permanent — raises  no  new 
regulatory  issues  for  consideration  by 
the  Commission. 

The  Commission  finds  good  cause, 
consistent  with  sections  6(b)  and 
19(b)(2)  of  the  Act,  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing  thereof 
in  the  Federal  Register.  The  proposal 
will  extend  the  pilot  program  without 
interruption  while  revisions  are 
considered,  and  does  not  raise  any  new 
regulatory  issues. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-Amex-2002- 
117)  be.  and  hereby  is.  approved  on  an 
accelerated  basis  as  a  pilot  program 
through  April  7.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  03-949  Filed  1-15-03;  8:45  am) 
BIUJNG  CODE  B010-01-P 


M5  U.S.C  78s(b)(Z). 

8  15U.S.C.  78f(b). 

9  15U.S.C.  78f(b)(5). 


'"  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rules  impact  on 
efficiency,  competition,  and  capital  formation.  15  ■ 
U.S.C.  78c(f). 

' '  See  supra,  note  3. 

"15  U.S.C.  78f(bK5)  and  (b)(8). 

•3  See,  e.g..  Securities  Exchange  Act  Release  Nos. 
42835  (Mav  26.  2000),  65  FR  35683  ()une  5,  2000). 
and  42848  (May  26,  2000),  65  FR  36206  (June  7. 
2000). 

■«17CFR200.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47152;  File  No.  SR-CHX- 
2001-33] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  by  The 
Chicago  Stock  Exchange,  Inc., 
Relating  to  Cancellation  of  Orders 
Otherwise  Eligible  for  Automatic 
Execution 

January  10,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 

•  .i"Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
26.  2001,  The  Chicago  Stock  Exchange. 
Inc.  ("CHX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 

•  On  August  15,  2002,  the  CHX  amended 
the  proposal.^  On  January  9,  2003,  the 
CHX  again  amended  the  proposed  rule 
change.-*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
CHX  Article  XX,  Rule  37,  which 
governs,  among  other  things, 
cancellation  of  market  and  marketable 
limit  orders  that  otherwise  are  eligible 
for  automatic  execution.  The  text  of  the 
proposed  rule  change  is  below. 
Additions  are  in  italics. 

Article  XX 

Guaranteed  Execution  System  and 
Midwest  Automated  Execution  System 
Rule  37 


(b)  Automated  Executions.  The 
Exchange's  Midwest  Automated 


'15U.S.C.  78s(b)(l). 

-'17CFR240.19b-4. 

'See  August  13.  2002  letter  from  Kathlenn  M. 
Boege.  Associate  C,eneral  Counsel.  CHX.  to  Nancy 
|.  Sanow.  Assistant  Director.  Division  of  Market 
Regulation  ('Division").  Commission,  and 
attachments  ("Amendment  No.  1").  In  Amendment 
No.  1.  the  CHX  reduced  the  proposed  minimum 
order  life  from  IS  seconds  to  five  seconds. 
Amendment  No.  1  completely  replaces  and 
supersedes  the  original  filing. 

■*  See  January  8,  2003  letter  from  to  Kathleen  M. 
Boege.  Associate  CeneralCxjunsel.  CHX.  to  Nancy 
I.  Sanow,  Assistant  Director.  Division.  Commission, 
and  attachments  ("Amendment  No.  2").  In 
Amendment  No.  2.  the  CHX  provided  a  new  Exhibit 
A  to  the  proposed  rule  change  that  properly 
.  underscores  language  that  is  being  added. 


Execution  System  (the  MAX  System) 
may  be  used  to  provide  an  automated 
delivery  and  execution  facility  for 
orders  that  are  eligible  for  execution 
under  the  Exchange's  BEST  Rule 
(Article  XX,  Rule  37(a))  and  certain 
other  orders.  In  the  event  that  an  order 
that  is  subject  to  the  BEST  Rule  is  sent 
through  MAX,  it  shall  be  executed  in 
accordance  with  the  parameters  of  the 
BEST  Rule  and  the  following.  In  the 
event  that  an  order  that  is  not  subject  to 
the  BEST  Rule  is  sent  through  MAX,  it 
shall  be  executed  in  accordance  with 
the  parameters  of  the  following: 

(l)-(3)  No  change  in  text. 

(4)  Cancels.  MAX  will  automatically 
cancel  an  unexecuted  order  in  the  file 
in  the  event  an  order  sending  firm 
inputs  the  proper  cancellation 
instruction  (and  not  less  than  five  (5) 
seconds  has  expired  since  receipt  of  the 
order),  except  for  an  order  on  hold,  a 
professional  order  or  an  oversized  order. 
These  orders  must  be  canceled 
manually.  For  purposes  of  this 
subsection  (4),  oversized  order  means  an 
order  greater  than  the  auto-execution 
threshold. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for. 
the  proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Article  XX,  Rule  37  of  the  CHX  Rules, 
which  governs,  among  other  things, 
automatic  execution  of  market  and 
marketable  limit  orders  that  otherwise 
would  be  eligible  for  automatic 
execution.  The  proposed  rule  change  is 
intended  to  provide  CHX  specialists  and 
order-sending  firms  with  further  clarity 
regarding  cancellation  of  orders. ^ 


Under  the  current  rule,  if  an  order- 
sending  firm  does  not  receive  an 
immediate  execution,  the  order-sending 
firm  may  cancel  the  order,  even  though 
the  order  is  not  erroneous  in  any 
respect.  In  the  interim  between  receipt 
and  cancellation,  however,  the 
specialist  may  be  actively  managing  the 
order  and  seeking  liquidity  to  fill  the 
order.  This  can  lead  to  unintended  (and 
unfair)  results,  including  the  possibility 
that  the  CHX  specialist  has  made  an  ITS 
commitment  to  procure  liquidity,  which 
the  order-sending  firm  no  longer  wants. 

By  implementing  the  proposed  rule 
change,  which  would  require  that  an 
order  reside  at  the  CHX  for  5  seconds 
before  a  cancellation  request  will 
become  effective  (unless  the  specialist 
manually  intervenes  to  cancel  the  order 
sooner),  CHX  specialists  would  be 
protected  from  the  foregoing  scenario.  ~ 
Significantly,  order-sending  firms  that 
have  entered  an  order  that  is  truly 
erroneous  may  still  cancel  and  resend 
such  orders,  using  the  "cancel/error" 
function.  Accordingly,  order-sending 
firms  remain  protected  from  adverse 
consequences  in  the  case  of  truly 
erroneous  orders. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  that 
are  applicable  to  a  national  seciuities 
exchange.  In  particular,  the  Exchange 
believes  the  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act.^ 
The  CHX  believes  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act,^  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


'•The  CHX  initially  fded  this  proposed  rule 
cliange  on  December  26.  2001.  After  discussions 
with  Commission  staff,  the  CHX  submitted 
Amendment  No.  1 .  which  replaces  the  original 
submission  in  its  entirety.  The  only  change  is  a 


reduction  of  the  proposed  minimum  order  life  from 
15  seconds  to  five  seconds.  The  submission  also 
further  details  (a)  the  protections  still  afforded 
order-sending  firms  with  legitimate  cancellation 
needs,  and  (b)  the  initiatives  by  other  exchanges  to 
deter  abuses  of  the  order  cancellation  process, 
which  have  been  approved  by  the  Commission  in 
recent  months. 

«15U.S.C.  78f(b). 

'  15  U.S.C.  78f(b)(5). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
soUcited  or  received. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  CHX  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2001-33  and  should  be 
submitted  by  February  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  03-951  Filed  1-15-03;  8:45  am] 
BILUNG  CODE  8010-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47150;  File  Ho.  SR-NFA- 
2002-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  ProfMsed  Rule  Change  t)y  the 
National  Futures  Association 
Concerning  Delivery  of  the  Risk 
Disclosure  Statement  for  Security 
Futures  Contracts  by  Commodity 
Trading  Advisors 

January  9,  2003. 

Pursuant  to  Section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-7  under  the 
Act,2  notice  is  hereby  given  that  on  ... 
November  29,  2002,  the  National 
Futures  Association  ("NFA")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  changes  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  NFA.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons.  NFA 
also  has  filed  the  proposed  rule  change 
with  the  Commodity  Futures  Trading 
Commission  ("CFTC"). 

On  November  27,  2002.  NFA 
requested  that  the  CFTC  make  a 
determination  that  review  of  the 
proposed  rule  change  is  not  necessary. 
The  CFTC  made  such  a  determination 
on  December  9,  2002. 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

Section  15A(k)  of  the  Act  ^  makes 
NFA  a  national  seciu-ities  association  for 
the  limited  piu^Dose  of  regulating  the 
activities  of  members  who  are  registered 
as  brokers  or  dealers  in  security  futiues 
products  under  Section  15(b)(ll)  of  the 
Act.*  Where  security  futiues  accoimts 
are  solicited  by  commodity  trading 
advisors  (CTAs),  the  proposed  rule 
changes  shift  responsibility  for 
providing  the  risk  disclosure  for  those 
products  from  the  CTA  to' the  firms 
carrying  the  account,  which  could  be  a 
broker-dealer  registered  under  Section 
15(b)(ll). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ride 
Change 

NFA  has  prepared  statements 
concerning  the  purpose  of,  and  basis  for 


the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rV  below.  These  statements  are  set  forth " 
in  Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 


!« 17  CFR  200.30-3(a)(12). 


•  15  U.S.C.  78s(b){7). 
2  17CFR240.19b-7. 
3 15  U.S.C.  78o-3(k). 
■•  15  U.S.C.  78o(b)(ll). 


1.  Purpose 

The  Managed  Funds  Association    . 
(MFA)  recently  raised  an  issue  regarding 
the  security  futures  risk  disclosure 
statement.  The  Commodity  Futiues 
Modernization  Act  of  2000  provides 
that,  with  respect  to  security  futures 
products,  CTAs,  as  well  as  other 
registrants,  must  be  subject  to  suitability 
rules  comparable  to  those  that  apply  to 
NASD  members.  The  "Know  Your 
Customer"  requirements  in  NFA 
Compliance  Rule  2-30  include  the 
requirement  to  provide  appropriate  risk 
disclosure,  so  when  that  rule  was 
amended  to  include  suitability 
requirements  for  security  futures 
products,  CTAs  were  included  in  the 
provisions  of  that  rule  relating  to  the 
disclosure  statement.  As  Compliance 
Rule  2-30  and  the  related  Interpretive 
Notice  currentiy  read,  a  CTA  is  required 
to  provide  the  disclosure  statement  to 
the  customer  in  the  relatively  rare 
instance  where  the  CTA  is  the  Member 
soliciting  the  account. 

MFA  has  questioned  this  requirement 
for  CTAs,  pointing  out  that  investment 
advisers  have  no  similar  requirement. 
Although  someone  must  provide  the 
disclosure  statement  to  the  customer, 
the  Board  agrees  that  the  CTA  does  not 
have  to  be  the  source  of  that  document. 
In  fact,  if  the  account  is  carried  by  an 
NASD  member  that  is  itself  required  by 
NASD  rules  to  provide  the  document, 
NFA's  current  rule  could  resuH  in  both 
the  CTA  and  the  Futures  Commission 
Merchant  (FCM)  delivering  the 
document.  Therefore,  the  Board 
amended  NFA  Compliance  Rule  2-30 
and  the  related  Interpretive  Notice  to 
remove  CTAs  from  the  special  risk 
disclosure  requirements  for  security 
futures  products  and  to  place  the 
obligation  to  provide  the  statement  on 
the  Member  carrying  an  accoimt 
solicited  by  the  CTA.  The  CTA  must    ' 
still,  of  course,  consider  how  well  a 
'    customer  understands  the  risks  when 
determining  if  it  is  appropriate  for  the 
customer  to  trade  security  futiues       , 
products  or  to  use  the  CTA's  trading 
program  for  that  purpose. 
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2.  Statutory  Basis 

The  rule  change  is  authorized  by,  and 
consistent  with,  Section  15A(k)  of  the 
Act.5 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  rule  change  will  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  and  the   . 
Commodity  Exchange  Act.  In  fact,  the 
rule  change  will  level  the  playing  field 
for  CTAs  and  investment  advisers  with 
little,  if  any,  competitive  impact  on 
carrying  firms. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

NFA  did  not  publish  the  rule  changes 
to  the  membership  for  conunent.  NFA 
did  not  receive  comment  letters 
concerning  the  rul«  changes. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Pursuant  to  Section  19(b)(7)(B)  of  the 
Act,*'  the  proposed  rule  change  became 
effective  on  December  9,  2002. 

Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  rule 
change,  the  Commission,  after 
consultation  with  the  CFTC,  may 
summarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  Section  19(b)(1) 
of  the  Act.  ^ 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argmnents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-commehts@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  NFA. 

Electronically  submitted  comments 
will  be  posted  on  the  Commission's 
Web  site  (http://www.sec.gov).  All 
submissions  should  refer  to  File  No. 
SR-NFA-2002-06  and  should  be 
submitted  by  February  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.8  ■ 

J.  Lynn  Taylor, 

Assistant  Secretary. 

[FR  Doc.  03-913  Filed  1-15-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47158;  RIe  No.  SR-NASD- 
2002-178] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Short  Interest  Reporting 

January  10,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  ("Act") '  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  December  16,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Seciuities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  by  NASD.  NASD  has 
designated  the  proposed  rule  change  as 
"constituting  a  stated  policy,  practice, 
or  interpretation  with  respect  to  the 
meaning,  administration  or  enforcement 
of  an  existing  rule"  under  paragraph 
(f)(1)  of  Rule  19b-4  under  the  Act.a 
which  renders  the  proposal  effective 
upon  receipt  of  this  filing  by  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  NASD 
Rule  3360  to  clarify  member  firms' 


M5  U.S.C.  78o-3(k). 
ei5  U.S.C.  78s(b)(7)(B). 
'15  U.S.C  78s(bMl). 


•17CFR200.30-3(a)(75). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
M7CFR240.19b-4(f)(l). 


reporting  requirements  of  short 
positions  held  on  behalf  of  other  broker/ 
dealers.  Below  is  the  text  of  the 
proposed  rule  change.  The  proposed 
new  language  is  in  italics;  the  proposed 
deletions  are  in  brackets. 


3360.  Short-Interest  Reporting 

(a)  Each  member  shall  maintain  a 
record  of  total  "short"  positions  in  all 
customer  and  proprietary  firm  accounts 
in  securities  included  in  The  Nasdaq 
Stock  Market  and  in  each  other  security 
listed  on  a  registered  national  securities 
exchange  and  not  otherwise  reported  to 
another  self-regulatory  organization  and 
shall  regularly  report  such  information 
to  [the  Association]  NASD  in  such  a 
manner  as  may  be  prescribed  by  [the 
Association)  NASD.  For  the  purposes  of 
this  rule,  the  term  "customer"  includes 
a  broker/dealer.  Reports  shall  be  made 
as  of  the  close  of  the  settlement  date 
designated  by  [the  Association]  NASD. 
Reports  shall  be  received  by  [the 
Association]  NASD  no  later  than  the 
second  business  day  after  the  reporting 
settlement  date  designated  by  (the 
Association]  NASD. 

(b)  No  change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  members'  short 
interest  reporting  requirements  for  short 
positions  held  on  behalf  of  other  broker/ 
dealers.  NASD  Rule  3360(a)  requires 
members  to  maintain  a  record  of  total 
short  positions  in  all  customer  and 
proprietary  firm  accounts  in  Nasdaq 
securities  (and  listed  securities  if  not 
reported  to  another  self-regulatory 
organization  ("SRO"))  and  requires 
members  to  report  such  information  to 
NASD  on  a  monthly  basis.  Rule  3360(b) 
provides  that  short  positions  required  to 
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be  reported  under  the  Rule  are  those 
resulting  from  short  sales  as  the  term  is 
defined  in  Rule  3b-3  under  the  Act," 
with  Umited  exceptions. 

NASD  staff  has  received  inquiries 
from  members  concerning  the 
application  of  Rule  3360  in  light  of  the 
definition  of  "customer"  in  NASD  Rule 
0120(g).  Specifically,  Rule  0120(g) 
provides  that  the  term  "customer"  does 
not  include  a  broker  or  dealer,  unless 
the  context  otherwise  provides.  As  a 
result,  members  have  inquired  whether 
short  sale  positions  in  accounts  held  for 
other  broker/ dealers  are  required  to  be 
reported  under  Rule  3360. 

In  response  to  such  inquiries,  the  staff 
has  advised  members  that  short  sale 
positions  held  for  other  broker/ dealers 
that  fall  within  the  definition  of  short 
position  provided  in  Rule  3360(b)  must 
be  reported  under  Rule  3360(a),  unless 
these  positions  already  are  reported  to 
an  SRO.  This  long-standing  position  is 
consistent  with  that  taken  by  other 
SROs  with  respect  to  their  short  interest 
reporting  requirements.^  Non-self- 
clearing  broker/dealers  generally  are 
considered  to  have  satisfied  their 
reporting  requirement  by  making 
appropriate  arrangements  with  their 
respective  cleeiring  organizations.  In 
addition,  because  non-member  broker/ 
dealers  are  not  subject  to  NASD  rules 
and,  therefore,  are  not  required  to 
comply  with  Rule  3360,  it  is  particularly 
important  that  members  understand  that 
they  must  report  such  positions  under 
the  Rule,  unless  these  positions  are 
otherwise  reported  to  an  SRO. 
Accordingly,  to  eliminate  all  ambiguity, 
NASD  proposes  to  amend  Rule  3360(a) 
to  clarify  that  short  sale  positions  in 
accounts  held  for  other  broker/ dealers 
must  be  reported,  unless  the  position  is 
otherwise  reported  to  an  SRO. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act «.  which 
requires,  among  other  things,  that  the 
NASD's  rules  be'  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 


•*  Rule  3b-3  under  the  Exchange  Act  provides,  in 
part,  the  following:  "The  term  "short  sale'  means 
any  sale  of  a  security  which  the  seller  does  not  own 
or  any  sale  which  is  consummated  by  the  delivery 
of  a  security  borrowed  by.  or  for  the  account  of,  the 
seller." 

''  See  Securities  Exchange  Act  Release  No.  35287 
(January  27.  1995),  60  FR  6743  (February  3,  1995), 
approving  amendments  to  short  interest  reporting 
rules  of  NASD,  New  York  Stock  Exchange, 
Philadelphia  Slock  Exchange,  Pacific  Stock 
Exchange,  Boston  Stock  Exchange,  Chicago  Stock 
Excliange,  and  Chicago  Board  Options  Exchange,  to 
ensure  uniform  short  position  reporting  across  each 
of  the  SROs. 

fil5U.S.C.  78o-3(b)(6). 


principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
NASD  believes  that  the  proposed  rule 
change  is  necessary  to  ensure  that 
members'  short  interest  reporting  is 
accvu'ate  and  complete. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

NASD  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

NASD  has  designated  the  proposed 
rule  change  as  "constituting  a  stated 
poUcy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration 
or  enforcement  of  an  existing  rule" 
under  Section  19(b)(3)(A)  of  the  Act  ^ 
and  Rule  19b-4(f)(l)  thereimder,"  which 
renders  the  proposal  effective  upon 
receipt  of  this  filing  by  the  Commission. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-178  and  should  be 
submitted  by  February  6,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority. 'J 

■  Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  03-950  Filed  1-15-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47147;  File  No.  SR-NFA- 
2002-07] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immecliate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Futures  Association 
Regarding  the  Interpretive  Notice  to 
NFA  Compliance  Rule  2-9  Concerning 
Enhanced  Supervisory  Procedures 

January  9,  2003. 

Pursuant  to  Section  19(b)(7)  of  the     * 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-7  under  the 
Act.2  notice  is  hereby  given  that  on 
December  2.  2002,  the  National  Futures 
Association  ("NFA")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  changes  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  NFA.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons.  NFA  also  has 
filed  the  proposed  rule  change  with  the 
Commodity  Futures  Trading 
Commission  ("CFTC"). 

On  November  27.  2002.  NFA 
requested  that  the  CFTC  make  a 
determination  that  review  of  the 
proposed  rule  change  is  not  necessary. 
The  CFTC  made  such  a  determination 
on  December  9,  2002. 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

Section  15A(k)  of  the  Act '  makes 
NFA  a  national  securities  association  for 
the  limited  purpose  of  regulating  the 
activities  of  Members  who  are  registered 
as  brokers  or  dealers  in  security  futures 
products  under  Section  15(b)(ll)  of  the 


'15U.S.C78s(b)(3)(A). 
8 17  CFR  §  240.19b-4(fl(l). 


«17CFR200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(7), 
'17CFR240.19b-7. 
M5  U.S.C.  78o-3{k). 
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Act.'*  Some  of  the  firms  that  are  affected 
by  this  rule  change  could  be  broker- 
dealers  registered  under  Section 
15(b)(ll}. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NFA  has  prepared  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  These  statements  are  set  forth 
in  Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

In  1993,  NFA's  Board  adopted  an 
Interpretive  Notice  to  NFA  Compliance 
Rule  2-9  that  requires  firms  that  employ 
a  significant  number  of  Associated 
Persons  ("APs")  who  have  previously 
worked  at  a  Disciplined  Firm  to  adopt 
enhanced  supervisory  procedures, 
including  tape  recording  all 
conversations  between  APs  and 
customers.  Since  1993,  the  Interpretive 
Notice  has  defined  a  Disciplined  Firm 
as  one  that  meets  the  following  three 
criteria: 

1.  The  firm  has  been  formally  charged 
by  either  the  CFTC  or  NFA  with 
deceptive  telemarketing  practices  or 
promotional  material; 

2.  Those  charges  have  been  resolved; 
and 

3.  The  firm  has  been  closed  down  and 
permanently  barred  from  the  industry  as 
a  residt  of  those  charges. 

Last  month,  the  question  was  raised 
as  to  the  proper  interpretation  of  the 
phrase  "closed  down  and  permanently 
barred,"  as  used  in  the  third  criterion. 
This  issue  arose  in  the  context  of  a 
settlement  of  an  NFA  Business  Conduct 
Committee  ("BCC")  sales  practice 
complaint  alleging  telemarketing  fraud 
against  a  south  Florida  firm. 

The  firm  went  out  of  business  in 
February  2001  and  withdrew  its  NFA 
membership  and  CFTC  registration  in 
April  2001.  Although  NFA  had 
informed  the  firm  that  it  was  under 
investigation  in  the  spring  of  2001,  the 
BCC  issued  the  sales  practice  Complaint 
agcunst  the  firm  in  October  2001  and  the 
Complaint  was  settled  in  October  2002. 
Under  the  terms  of  the  settlement,  the 
firm  agreed  to  be  permanently  barred 
from  NFA  membership. 


The  firm  maintains  that  it  should  not 
be  considered  a  "Disciplined  Firm," 
imder  the  Interpretive  Notice,  because  it 
does  not  meet  the  third  criterion  listed 
above.  Specifically,  the  firm  argues  that 
it  was  not  "closed  down"  as  a  result  of 
the  charges  in  the  recent  BCC  Complaint 
since  it  had  already  gone  out  of  business 
and  withdrawn  its  CFTC  registration 
and  NFA  membership  when  the 
Complaint  was  issued. 

NFA  staff  does  not  agree  with  the 
firm's  position.  NFA  has  always  taken 
the  view  that  "closed  down"  and 
"permanently  barred"  describe  the  same 
thing,  namely,  a  final  resolution  in  a 
sales  practice  case  which  results  in  a 
permanent  bar  and  closure  of  a  firm. 
Although  it  is  true  that,  in  this  case,  the 
firm  ceased  operations  and  withdrew  its 
NFA  membership  prior  to  the  issuance 
of  the  Complaint,  there  was  nothing  to 
prevent  the  firm  from  reapplying  for 
NFA  membership  and  resuming 
business.  It  was  not  until  the  firm 
agreed  to  be  permanently  barred  from 
NFA  membership  in  settlement  of  the 
BCC  Complaint  that  the  firm  was  finally 
and  irreversibly  "closed  down  and 
permanently  barred"  as  contemplated 
by  the  Interpretive  Notice. 

If  the  firm's  interpretation  were  to 
prevail,  any  firm  that  is  the  subject  of  a 
sales  practice  investigation  could 
merely  cease  operations,  prior  to  the 
issuance  of  a  Complaint,  reopen  imder 
a  different  name  and,  thereby,  avoid 
being  designated  as  a  "Disciplined 
Firm."  Such  a  result  would  neutralize 
the  Interpretive  Notice  and  render  it 
useless.  Therefore,  NFA's  Board 
determined  to  clarify  the  interpretive 
notice  by  deleting  the  phrase  "closed 
down"  from  the  third  criterion. 

2.  Statutory  Basis 

The  rule  change  is  authorized  by,  and 
consistent  with.  Section  15A(k)  of  the 
Act.5 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  rule  change  will  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act  and  the 
Commodity  Exchange  Act.^ 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

NFA  did  not  publish  the  rule  changes 
to  the  membership  for  comment.  NFA 
did  not  receive  conunent  letters 
concerning  the  rule  changes. 


ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Pursuant  to  Section  19(b)(7)(B)  of  the 
Act,^  the  proposed  rule  change  became 
effective  on  December  9,  2002. 

Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  rule 
change,  the  Commission,  after 
consultation  with  the  CFTC,  may 
summarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  Section  19(b)(1) 
oftheAct.8 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to  . 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  petson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  NFA. 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  Web  site 
{http://www.sec.gov).  All  submissions 
should  refer  to  File  No.  SR-NFA-2002- 
07  and  shoidd  be  submitted  by  February 
6.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

J.  Lynn  Taylor, 

Assistant  Secretary. 

[FR  Doc.  03-914  Filed  1-15-03;  8:45  am] 

BUJJNG  CODE  8010-01-P 


*  15  U.S.C.  78o(b)(n). 
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6  7U.S.C.  1. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47151;  File  No.  SR-OC- 
2002-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  ProfMsed  Rule  Change  by 
OneCtiicago,  LLC  Relating  to 
Customer  RIsIc  Disclosure  Statements 

January  9,  2003. 

Pursuant  to  section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Aat"),i  and  Rule  19b-7  under  the 
Act,^  notice  is  hereby  given  that  on 
December  18,  2002,  OneChicago,  LLC 
("OneChicago")  filed  with  the  Seciuities 
and  Exchtuige  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  described  in  Items  I,  H,  and  III, 
below,  which  Items  have  been  prepared 
by  OneChicago.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  OneChicago 
also  filed  the  proposed  rule  change  with 
the  Commodity  Futvues  Trading 
Commission  ("CFTC"),  together  with  a 
written  certification  imder  section  5c(c) 
of  the  Commodity  Exchange  Act 
("CEA"),^  on  December  18,  2002. 

L  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

OneChicago  is  proposing  to  amend  its 
Rule  510  relating  to  customer  risk 
disclosure  statements  to  clarify  that 
clearing  members  and,  if  applicable, 
exchange  members  or  access  persons, 
will  provide  customers  with  a  written 
risk  disclosiu-e  statement,  in  accordance 
with  applicable  requirements  of  the 
National  Futures  Association  ("NFA") 
(in  the  case  of  any  clearing  member, 
exchange  member  or  access  person  that 
is  registered  with  the  NFA)  or  the 
National  Association  of  Securities 
Dealers,  Inc.  (the  "NASD")  (in  the  case 
of  any  clearing  member,  exchange 
member  or  access  person  that  is 
registered  with  the  NASD). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Piurpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change    - 

OneChicago  has  prepared  statements 
concerning  the  purpose  of,  and  statutory 
basis  for,  Ae  proposed  rule  change, 
burdens  on  competition,  and  comments 
received  from  members,  participants, 
and  others.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


in  Item  IV  below.  These  statements  are 
set  forth  in  Sections  A,  B,  and  C  below. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  is  designed 
to  clarify  Aat  clearing  members  and,  if 
applicable,  exchange  members  or  access 
persons  will  provide  customers  with  a 
written  risk  disclosiu-e  statement  in 
accordance  with  applicable 
requirements  of  the  NFA  (in  the  case  of 
any  clearing  member,  exchange  member 
or  access  person  that  is  registered  with 
the  NFA)  or  the  NASD  (in  the  case  of 
any  clearing  member,  exchange  member 
or  access  person  that  is  registered  with 
the  NASD).  The  revised  language 
reflects  accepted  industry  practice  and 
lakes  account  of  the  fact  that  the 
intermediaries  referenced  in 
OneChicago  Rule  510  are  already 
subject  to  the  pertinent  NFA  and  NASD 
requirements. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
authorized  by,  and  consistent  with, 
section  6(b)(5)  of  the  Act  ^  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OneChicago  believes  that  the 
proposed  rule  change  will  not  impose  or 
relieve  any  biu-den  on,  or  promote, 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  Proposed 
Rule  Change  Received  From  Members, 
Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Pursuant  to  section  19(b)(7)(B)  of  the 
Act,5  the  proposed  rule  change,  as  filed 
with  the  Commission  on  December  18, 
2002,  became  effective  on  December  19, 
2002.  Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  rule 
change,  the  Commission,  after 
consultation  with  the  CFTC,  may 
summarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  section  19(b)(1)  of 
the  Act.e 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary,  Seciuities  and  Exchange 
Commission.  450  Fifth  Street.  NW. , 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  OneChicago. 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  internet 
Web  site  (http://wvirw.sec.gov).  All 
submissions  should  refer  to  File  No. 
SR-OC-2002-05  and  should  be 
submitted  by  February  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  Jo  delegated 
authority.'' 
|.  Lynn  Taylor, 
Assistant  Secretary. 
[PR  Doc.  03-952  Filed  1-15-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relea«e  No.  34-47146;  File  No.  SR-OCC- 
2002-04] 

« 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  Money  Marlcet  Funds  as 
Margin  Collateral 

January  9.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
January  29.  2002,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  n,  and 


'  15  U.S.C.  78s(b)(7). 

2  17CFR240.19b-7. 

3  7U.S.C.  7a-2(c). 


« 15  U.S.C.  78Rg). 

5  15U.S.C.  78s(b)(7)(B), 

615U.S.C.  78s(b)(l)- 


M7  CFR  200.30-3(a)(75). 
>  15  U.S.C.  78s(b)(l). 
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ni  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
expand  the  acceptable  forms  of  margin 
collateral  to  include  shares  of  money 
market  funds  meeting  specified  criteria. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CX^C  included  statements  concerning 
the- purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  principal  purpose  of  the 
proposed  rule  change  is  to  expand  the 
permissible  forms  of  margin  collateral  to 
include  shares  in  money  market  funds. 
The  proposed  amendment  to  OCC's 
Rule  604  would  also  reorganize  the  rule 
and  make  certain  nonsubstantive  format 
changes. 

Rule  604  specifies  the  forms  of 
collateral  that  may  be  deposited  as 
margin.  Permitted  forms  include  cash, 
govenunent  securities,  letters  of  credit, 
and  certain  equity  £uid  debt  securities. ^ 
OCC  regularly  reviews  these  forms  of 
collateral  for  suitabiUty  with  the  intent 
of  addressing  clearing  members'  desire 
to  use  a  diverse  combination  of  readily 
available  and  cost-effective  forms  of 
collateral  while  ensiuing  that  collateral 
is  limited  to  instruments  that  are 
relatively  stable  in  value  and  are  easily 
converted  to  cash.  OCC  believes  that 
shares  in  certain  money  market  funds 
meet  these  criteria  and  that  it  is 
appropriate  for  OCC  to  expand  its 


^The  Commission  has  modiRed  parts  of  these 
statements. 

'Pursuant  to  a  rule  filing  recently  approved  by 
the  Commission,  OCC  clearing  members  are 
allowed  to  deposit  as  margin  debt  securities  issued 
by  Congressionally  chartered  corporations  that  the 
CXX;"s  membership/margin  committee  has 
approved.  Securities  Exchange  Act  Release  No. 
45745  (April  12,  2002),  67  FR  19467  (File  No.  SR- 
OCC-2001-041. 


categories  of  acceptable  collateral  to 
include  such  instruments. 

OCC  believes  that  the  professional 
asset  management,  liquidity,  and  stable 
principal  value  typically  associated 
with  money  market  fimds  make  shares 
in  such  funds  an  attractive  collateral 
alternative  for  all  OCC  clearing 
accounts.  As  a  result  of  recent 
amendments  to  the  regulations  of  the 
Commodity  Futures  Trading 
Commission  ("CFTC"),  clearing 
members  that  are  registered  as  futures 
commission  merchants  are  now 
permitted  to  invest  customer  funds  of 
their  futures  customers  in  money  market 
fund  shares."*  Accordingly,  clearing 
members  want  to  be  able  to  hypothecate 
shares  in  such  funds  as  margin  for  their 
"non-proprietary"  cross-margining 
accounts.  OCC  believes  that  such 
deposits  are  appropriate  collateral  not 
only  for  cross-margining  accoimts  but 
for  all  accounts. 

Requirements  for  Eligibility  of  Funds 

OCC  proposes  to  define  acceptable 
money  market  funds  as  those  meeting 
the  criteria  of  SEC  Rule  2a-7,5  "Money 
Market  Funds,"  under  the  Investment 
Company  Act  of  1940  ("ICA"),^  subject 
to  certain  additional  criteria.  The  ICA 
sets  the  standards  by  which  mutual 
funds  and  other  investment  vehicles 
operate,  and  Rule  2a-7  thereunder 
requires  a  qualifying  money  market 
fund  to  meet  certain  portfolio  maturity, 
quality,  and  diversification  criteria. 
Instruments  which  may  qualify  as 
permitted  investments  for  money 
market  funds  typically  include  U.S. 
Treasury  securities,  repurchase 
agreements.  Federal  agency  securities, 
commercial  paper,  certificates  of 
deposit,  time  deposits,  corporate  notes, 
asset-backed  securities,  and  municipal 
securities.  To  minimize  credit  risk,  OCC 
will  accept  only  money  market  fimds 
that  limit  their  investments  to  "first  tier 
securities"  as  defined  in  Rule  2a-7 
under  the  ICA.^  Although  certain  types 


*ln  December  2000.  the  CFTC  amended  its 
Regulation  1.25  to  expand  the  range  of  instruments 
in  which  FCMs  and  clearing  organizations  may 
invest  customer  segregated  funds  to  include  highly 
liquid  instruments  such  as  money  market  mutual 
funds.  Rules  Relating  to  Intermediaries  of 
Commodity  Interest  Transactions,  65  FR  77993 
(December  13,  2000). 

5  17CFR270.17a-7. 

»15U.S.C.  80aef.  seq. 

'  In  general,  a  first  tier  security  is  a  security  with 
a  remaining  maturity  of  397  calendar  days  or  less 
that:  (i)  Has  received  a  short-term  rating  from  at 
least  two  nationally  recognized  statistical  rating 
organizations  in  the  highest  short-term  rating 
category  for  debt  obligations;  (ii)  is  unrated  but  is 
deemed  to  be  of  comparable  quality  to  securities 
identified  in  (i)  as  determined  by  the  fund's  board 
of  directors;  (iii)  is  issued  by  a  registered 
investment  company  that  is  itself  a.  money  market 


of  instruments  that  qualify  as  first  tier 
securities  would  not  qualify  to  be 
pledged  directly  as  margin  collateral 
under  Rule  604,8  qcC  believes  that  the 
rating  requirements  and  maturity 
prerequisites  combined  with  inherent 
diversification  of  the  funds  provides 
sufficient  protection  to  warrant 
acceptance  of  shares  of  money  market 
funds  containing  such  instruments. 

To  ensure  a  diverse  group  of  fund 
investors  so  that  the  actions  of  any  one 
shareholder  [e.g.,  redeeming  a  large 
interest  in  a  fund)  do  not  materially 
disrupt  the  ability  of  the  fimd  to  redeem 
shares  in  an  orderly  manner.  Rule 
604(b)(3)  would  prohibit  a  clearing 
member  from  depositing  as  margin 
collateral  any  money  market  fiuid  where 
a  registered  holder  of  the  money  market 
fund  has  an  interest  of  10%  or  more  in 
the  money  market  fund. 

In  order  for  a  fund's  shares  to  be 
acceptable  as  margin  deposits,  the  fund 
(and/or  its  sponsor,  transfer  agent,  or 
other  agents  as  appropriate)  will  be 
required  to  represent  to  OCC  that  it 
meets  the  foregoing  requirements  and  to 
agree  that  it  will  continue  to  do  so.  In 
addition,  OCC  will  require  the  fund  to 
make  certain  other  agreements  intended 
to  further  ensure  OCC's  ability  to 
convert  fund  shares  promptly  to  cash  if 
necessary. 

Redemption 

While  the  ICA  generally  prohibits 
mutual  funds  bom  suspending  the  right 
of  redemption,  the  ICA  does  allow  funds 
to  postpone  the  payment  of  redemption 
proceeds  for  up  to  seven  days  after 
tender  of  fund  shares  to  the  fund  or  its 
agent.  The  ICA  also  allows  for  the 
suspension  or  postponement  of 
redemption  in  certain  emergency 
situations.  In  addition,  while  the  intent 
of  a  money  market  fund  is  to  redeem 
shares  in  cash,  most  issuers  retain  the 
right  to  redeem  their  shares  in  kind 
where  the  redeeming  shareholder  would 
receive  portfolio  securities  rather  than 
cash.  Any  such  action  would  introduce 
a  liquidation  risk  as  well  as  additional 
costs  associated  with  the  sale  of  such 
securities. 

Rule  604(b)(3)(i)(H)  would  require 
each  fund  to  waive  its  rights  under  the 
ICA  to  delay  redemption  or  to  redeem 
in  kind.  The  fund  will  instead  have  to 
agree  to  redeem  fund  shares  in  cash  no 
later  than  the  business  day  following  a 
redemption  request  by  OCC  with 
limited  exceptions  for  unscheduled 


fund;  or  (iv)  is  a  government  security.  17.CFR 
270.2a-7(a)(12). 

*  For  example,  CXX^  does  not  currently  accept 
commercial  paper,  certificates  of  deposit,  time 
deposits,  corporate  notes,  asset-backed  securities,  or 
municipal  securities. 
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closings  of  Federal  Reserve  Banks  or  the 
New  York  Stock  Exchange.  These 
waivers  of  redemption  restrictions  along 
with  the  next  day  payment  requirement 
have  been  established  to  maintain 
adequate  liquidity  of  margin  collateral 
and  are  also  intended  to  be  consistent 
with  the  redemption  conditions 
contained  in  CFTC  Rule  1.25.8 

Valuation 

OCC  will  require  funds  to  perform  a 
net  asset  value  computation  at  least 
once  per  day  with  the  dissemination  of 
such  computation  to  be  made  available 
to  OCC  no  later  than  9:00AM  central 
time  the  following  day.  Given  the 
diversified  nature  of  eUgible  fund 
investments  as  well  as  the  investment 
duration  limitations,  a  daily 
computation  of  net  asset  value  appears 
reasonable.  OCC  nevertheless  proposes, 
under  proposed  Rule  604Cb)(4),  a  2% 
haircut  on  the  ciirrent  market  value  of 
fund  shares.  The  2%  haircut  was 
selected  for  consistency  with  the 
treatment  of  similar  assets  under  the  net 
capital  rule.'" 

OCC's  Security  Interest 

As  in  the  case  of  other  securities  held 
as  collateral,  OCC  will  require  that 
clearing  members  give  OCC  a  first 
priority  perfected  security  interest  in 
deposited  fund  shares.  Because  shares 
in  money  market  funds  are  typically  not 
issued  in  certificated  form,  ownership  is 
established  by  registration  of  the 
securities  on  the  books  of  the  fund  or  its 
transfer  agent.  OCC  can  ordinarily 
obtain  a  perfected  security  interest  in 
fund  shares  registered  in  the  name  of  a 
clearing  member  by  execution  of  the 
fund's  standard  three-party  agreement 
among  OCC,  the  clearing  member,  and 
the  fund  or  its  transfer  agent. 

In  addition,  to  preclude  a  situation 
whereby  a  clearing  member  secures  its 
obligations  to  OCC  with  collateral 
managed  and  within  the  control  of  that 
clearing  member  or  a  related  pjarty,  an 
association  restriction  is  proposed  in 
Rule  604(b)(3)(iii).  This  restriction  is 
consistent  with  current  OCC  rules 
regarding  the  deposit  of  government 
securities,  debt  or  equity  issues,  or 
letters  of  credit  as  margin  collateral." 
This  standard  may  be  waived  if  the 
issuing  institution  can  demonstrate  that 
an  acceptable  arrangement  has  been 


"CFTC  Regulation  1  JS(c)(5),  65  FR  77993.  78010. 
78011  (Dec.l3,  2000):  see  also,  65  FR  82270  (Dec. 
28,  2000).  CFTC  Interpretive  Letter  No.  01-31  (April 
2,  2001)  (Funds  will  be  deemed  in  compliance  with 
Regulation  1.25(c)(5)  even  though  they  provide  for 
delayed  redemption  in  specified  eroetgency 
situations). 

<»17  CFR  240.15c3-l(cM2)(vi)P)(l). 

"OCC  Rule  604.  Interpretation  and  Policies  .07 
and  .10.   • 


made  for  the  control  of  underlying 
portfolio  investments  and  for  die 
processing  of  OCC  redemption  requests 
by  a  third  party. 

One  admtional  point  is  worth  noting 
even  though  it  is  not  related  specifically 
to  money  market  fimd  shares.  The 
provisions  formerly  in  Rule  604(d)(2), 
which  require  compliance  with  the 
Commission's  Rule  15c3-3  when 
applicable,  have  been  moved  so  that 
they  apply  not  only  to  equity  and  debt 
securities  but  to  all  securities  deposited 
as  margin  imder  Rule  604(b).  A  sentence 
has  been  added  to  require  compliance 
with  the  CFTC's  customer  protection 
regime  when  securities  are  deposited 
with  respect  to  futures  accoujits. 

OCC  beUeves  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  because  it  enhances  the 
efficiency  of  the  clearing  system  while 
safegusirding  funds  and  securities  by 
permitting  bearing  members  to 
collateralize  their  obligations  to  OCC 
with  an  additional  form  of  highly  liquid 
assets  of  stable  value. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  E£Eectivene8S  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty  five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  the  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fix)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  File  No.  SR-OCC-2002-04 
and  shoidd  be  submitted  by  February  6, 
2003. 

For  the  Ck)ininission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
J.  Lynn  Taylor, 
Assistant  Secretary. 
|FR  Doc.  03-915  Filed  1-15-03;  8:45  am] 

BUJNG  CODE  MIIMJI-P 


SECURniES  AND  EXCHANGE 
COMMISSION 

[RIe  No.  1-00905] 

Sett-Regulatory  Organizations;  Notice 
of  Appltoation  To  Strike  From  Listing 
and  Registration;  The  Philadelphia 
Stock  Exchange,  Inc.  (PPL  Electrk; 
UIHities,  $3.35%,  $4.40%,  $4.50%  and 
$4.60%  Series  Preferred  Stock,  no  par 
vakie) 

January  10.  2003. 

PPL  Electric  Utilities,  a  Pennsylvania 
Corporation.  ("Issuer")  has  filed  an 
application  with  the  Securities  and 
&(change  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  12d2-2(d) 
thereimder,2  to  withdraw  the  $3.35%. . 
$4.40%,  $4.50%  and  $4.60%  Series 
Preferred  Stock,  no  par  value 
("Securities"),  from  listing  and 
registration  on  the  Philadelphia  Stock 
Exchange,  hic.  ("PHLX"  or 
"Exchange"). 


"17CFR200.30-3(aMl2). 

« 15  U.S.C.  7«t(d). 

1 17  CFR  240.12d2-2(c). 
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The  Issuer  stated  in  its  appUcation 
that  it  has  complied  with  the  rules  of 
the  PHLX  that  govern  the  removal  of 
securities  from  listing  and  registration 
on  the  Exchange. 

In  making  the  decision  to  withdraw 
its  Security  bom  listing  on  the 
Exchange,  the  Issuer  states  that,  the 
Seciu-ities  no  longer  meet  the  PHLX's 
minimum  listing  criteria  of  250,000 
shares.  In  addition,  the  Issuer  states  that 
its  4.50%  and  4.40%  Securities  are 
currently  listed  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"). 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  and  registration  on  the  PHLX  and 
shall  have  no  effect  upon  its  continued 
listing  and  registration  on  the  NYSE 
under  section  12fb).3 

Any  interested  person  may,  on  or 
before  February  3,  2003,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  PHLX  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ■• 
lonathan  G.  Katz, 
Secretary. 
[PR  Doc.  03-953  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  8010-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  03^3-0229] 

Walker  Investment  Fund  II  SBIC,  L.P.; 
Notice  Seeking  Exemption  Under 
Section  312  of  the  Small  Business 
Investment  Act,  Conflicts  of  Interest 

Notice  is  hereby  given  that  Walker 
Investment  Fiuid  II  SBIC,  L.P.,  3060 
Washington  Road,  Glenwood,  MD 
21738,  a  Federal  Licensee  imder  the 
Small  Business  Investment  Act  of  1958, 
as  amended  ("the  Act"),  in  connection 
with  the  financing  of  a  small  concern, 
has  sought  an  exemption  under  section 
312  of  the  Act  and  section  107.730, 
Financings  which  Constitute  Conflicts 
of  Interest  of  the  Small  Business 
Administration  ("SB A")  rules  and 


'  15  U.S.C.  78L(b). 
«17CFR20O.3O-3(a)(li. 


regulations  (13  CFR  107.730  (2002)). 
Walker  Investment  Fund  II  SBIC,  L.P. 
proposes  to  provide  preferred  equity 
security  financing  to  Secure  Methods, 
Inc.,  224  West  King  Street,  Martinsburg, 
WV  25443.  The  financing  is 
contemplated  to  provide  the  company 
with  the  necessary  working  capital. 

The  financing  is  brought  wimin  the 
purview  of  Sec.  107.730(a)(1)  of  the 
Regulations  because  Walker  Investment 
Fund  I,  LLC  and  Steve  Walker  & 
Associates,  all  Associates  of  Walker 
hivestment  Fund  II  SBIC,  L.P.,  have 
owned,  within  the  last  6  months,  a 
collective  interest  in  Secure  Methods, 
Inc.,  greater  than  5  percent.  Therefore, 
this  financing  is  considered  a  financing 
with  Associates  requiring  prior  SBA 
approval. 

Notice  is  hereby  given  that  any 
interested  person  may  submit  written 
comments  on  the  transaction,  within  15 
days  of  the  date  of  this  publication,  to 
the  Associate  Administrator  for 
Investment,  U.S.  Small  Business 
Administration,  409  Third  Street,  SW., 
Washington,  DC  20416. 

Dated:  January  9,  2003. 
lefirey  D.  Pierson, 

Associate  Administrator  for  Investment. 
[PR  Doc.  03-887  Piled  1-15-03;  8:45  am] 
BILUNG  COO€  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Connecticut  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administraiion  Connecticut  District 
Advisory  Council,  located  in  the 
geographical  area  of  Hartford, 
Connecticut  will  hold  a  public  meeting 
at  9  a.m.,  on  Wednesday,  February  5, 
2003,  Connecticut  District  Office,  330 
Main  Street,  Hartford,  Connecticut 
06106,  to  discuss  such  matters  as  may 
be  presented.  For  further  information, 
write  or  call  Marie  Record,  District 
Director,  U.S.  Small  Business 
Administration,  330  Main  Street, 
Hartford,  Connecticut— (860)  240-4700. 

Anyone  wishing  to  attend  and  make 
an  oral  presentation  to  the  Board  must 
contact  Marie  A.  Record,  no  later  than 
Friday,  January  31,  2003  via  e-mail  or 
fax.  Marie  A.  Record,  District  Director, 
U.S.  Small  Business  Administration, 
Connecticut  District  Office  330  Main 
Street,  Hartford,  CT  06106  (860)  240- 
4670  phone  or  (860)  240-4714  fax  or  e- 
mail  marie.record@sba.gov. 

Candace  Stoltz, 

Director  of  Advisory  Councils. 

(PR  Doc.  03-891  Filed  1-15-03;  8:45  am] 

BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Minnesota  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  V  Minnesota 
District  Advisory  Council,  located  in  the 
geographical  area  of  Mirmeapolis, 
Minnesota,  will  be  holding  a  public 
meeting  at  11:30  a.m.  central  time  on 
Wednesday,  February  5,  2003,  at  the 
Business  Information  Center,  2324 
University  Avenue,  Suite  112,  St.  Paul, 
MN  55114,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  Small  Business  Administration,  or 
others  present. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Board  must  contact 
Edward  A.  Daum,  District  Director,  in 
writing  by  letter  or  fax  no  later  than 
January  29,  2003,  in  order  to  be  put  on 
the  agenda.  Edward  A.  Daiun,  District 
Director,  U.S.  Small  Business 
Administration,  100  N.  6th  Street,  Suite 
210-C,  Mirmeapolis,  MN  55403,  (612) 
370-2306  phone,  (613)  370-2303  fax. 

Candace  Stoltz, 

Director  of  Advisory  Councils. 

[PR  Doc.  03-892  Piled  1-15-03;  8:45  am] 

BILLING  CODE  a02S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4249] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Uzt>ekistan  Educational  Partnerships 
Program  in  Cultural  and  Comparative 
Religious  Studies 

summary:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  the 
Uzbekistan  Educational  Partnerships 
Program  in  Cultiual  and  Comparative 
Religious  Studies.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  Internal 
Revenue  Code  section  26  USC  501(c)(3) 
may  submit  proposals  to  support 
mutually  beneficial  partnerships  which 
contribute  to  the  development  of 
instruction  in  comparative  religion, 
cultured  studies/history,  and  English  at 
specific  eligible  educational  institutions 
in  Uzbekistan.  The  means  for  achieving 
these  objectives  may  include  the 
exchange  of  university  and  college 
faculty  and  research  scholars, 
administrators,  and  advanced  students 
from  Uzbekistan  with  appropriate  U.S. 
counterpart  colleges  and  universities. 

In  a  separate  solicitation,  the  Bureau 
anticipates  annoiuicing  a  program 
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focused  on  Religious  and  Cultiu^ 
Pluralism  in  Uzbekistan  and  the  United 
States.  That  program  will  support 
community  exchanges  between  the 
United  States  and  Uzbekistan  and  will 
support  visits  by  U.S.  specialists  to 
Uzbekistan.  The  Uzbekistani 
institutions  identified  for  participation 
in  the  Uzbekistan  Educational 
Partnerships  Program  in  Cultural  and 
Comparative  Religious  Studies  may  be 
appropriate  venues  for  experts 
sponsored  by  the  program  for  Religious 
and  Cultural  Pluralism  in  Uzbekistan 
and  the  United  States.  Therefore  the 
grantees  in  the  two  programs  for 
Uzbekistan  will  be  expected  to 
coordinate  activities  closely  with  one 
another  to  make  sure  that  the  activities 
of  the  two  programs  are  complementary. 

Program  Informatioii 

Overview:  The  Uzbekistan 
Educational  Partnerships  Program  in 
Cultural  and  Comparative  Religious 
Studies  will  fund  a  three-year  project  to 
permit  U.S.  institutions  to  work  with 
specified  coimterpart  iiniversities  and 
educational  institutions  in  Uzbekistan. 
Applicants  should  propose  a  creative 
model  for  exchange  that  includes  both 
a  strategy  for  identifying  U.S.  instructors 
and  scholars  to  visit  the  partner 
institutions  in  Uzbekistan  and  a  strategy 
for  identifying  academic  institutions  to 
host  exchange  participants  from 
Uzbekistan.  Pending  availability  of 
funds,  approximately  $1,000,000  is 
expected  to  be  available  imder  the 
FREEDOM  Support  Act  for  the 
Uzbekistan  Educational  Partnerships 
Program  in  Cultxiral  and  Comparative 
Religious  Studies  in  FY  2003. 

effectives:  The  most  competitive 
proposal  should  benefit  all  participants 
and  partner  institutions  although  the 
benefits  do  not  need  to  be  identical  for 
each  partner.  The  proposal  should 
outline  a  plan  to  cooperate  with 
Uzbekistani  institutions  to:  (1)  Develop 
courses  and  curricula  in  eligible  fields; 
(2)  improve  teaching  methods;  (3) 
develop  educational  materials  which 
support  new  courses  and  curricixla;  (4) 
train  teachers  or  other  practitioners  in 
the  effective  use  of  these  materials;  (5) 
engage  in  collaborative  research  and  (6) 
foster  self-sustaining  relationships  with 
U.S.  academic  institutions  and 
educators. 

The  program  should  equip 
participating  Uzbekistani  institutions 
and  educators  to  provide  accurate  and 
balanced  information  about  religions, 
including  Islam,  and  Uzbekistani 
cultiu-al  history  framed  within  a 
contemporary  understanding  of  human 
rights  and  the  role  of  cultural  and 
religious  pliu^ism  in  a  democratic 


society.  At  the  conclusion  of  the 
program,  teachers  at  the  participating 
Uzbekistani  institutions  should  be 
capable  of  teaching  newly  introduced  or 
revised  courses  and  should  be  able  to 
participate  more  fully  in  international 
dialogue  with  U.S.  and  other  educators. 
Students  graduating  from  the 
participating  Uzbekistani  institutions 
should  have  a  better  imderstanding  of 
the  relationships  between  religion, 
politics,  and  society  in  modem 
democracies  and  shoidd  be  better 
prepared  to  apply  this  understanding  in 
public  service,  education,  and  the 
private  sector,  and  to  contribute  to 
building  a  democratic  society, 
llie  Bureau  anticipates  that 
participating  U.S.  institutions  and 
individuals  will  benefit  by  developing 
or  strengthening  regional  expertise,  or 
by  gaining  access  to  new  opportunities 
for  archival  or  library  research. 
Participating  U.S.  faculty  may  utilize 
this  experience  to  develop  new  courses 
or  incorporate  comparative  content  into 
existing  courses.  Students  at 
participating  U.S.  institutions  will  gain 
a  better  understanding  of  Central  Asia 
through  interaction  with  visiting 
scholars  and  U.S.  faculty  who  have 
incorporated  international  content  into 
their  courses. 

Pending  availability  of  funds,  the 
grant  should  begin  on  or  about  June  15, 
2003. 

Applicants  should  propose  a  midti- 
institutional  plan  that  includes  all  of  the 
partners  listed  below  as  primary 
partners: 

The  Tashkent  Islamic  University; 
The  Al-Bukhari  Islamic  Institute; 
The  Institute  of  History  of  the  Academy 

of  Sciences; 
The  Al-Beruni  Institute  of  Oriental 

Studies  of  the  Academy  of  Sciences; 
The  Tashkent  State  University  of 
Oriental  Studies. 
Additional  institutions  may  be 
included  as  secondary  partners.  The 
U.S.  Embassy  in  Tashkent  must  approve 
any  additional  partner  institutions. 

In  order  to  successfully  coordinate  the 
multiple  components  of  this  project  it 
will  be  necessary  for  the  grantee 
organization  to  have  a  field  office  in 
Uzbekistan,  or  to  establish  one  by  the 
time  grant  activities  begin.  The  grantee 
will  be  expected  to  closely  coordinate 
activities  with  the  U.S.  Embassy  in 
Tashkent. 

Participant  eligibility:  All  participants 
traveling  to  Uzbekistan  funded  imder 
the  grant  must  be  U.S.  citizens.  Foreign 
participants  must  be  both  qualified  to 
receive  U.S.  J-1  visas  and  willing  to 
travel  to  the  U.S.  under  the  provisions 
of  a  J-1  visa  during  the  exchange  visits 
funded  by  this  Program. 


Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  information. 

Budget  Guidelines:  The  Bureau 
anticipates  awarding  one  grant  not  to 
exceed  $1,000,000.  Applicants  may 
submit  a  budget  not  to  exceed  this 
amoiwt.  Bureau  grant  guidelines  require 
that  organizations  vdth  less  than  four 
years  experience  in  conducting 
international  exchanges  be  limited  to 
$60,000  in  Bureau  funding.  The  Biu«au 
encourages  applicants  to  provide 
maximiun  levels  of  cost-sharii^  and 
funding  from  private  sources  in  support 
of  its  programs. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  sununary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Biueau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/S/U- 
03-13. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  solicitation  package,  contact 
the  Himiphrey  Fellowships  and 
Institutional  Linkages  Branch;  Office  of 
Global  Educational  Programs;  Bxu^au  of 
Educational  and  Cultural  Affairs;  ECA/ 
A/S/U,  Room  349;  U.S.  Department  of 
State;  SA-44,  301  Fourth  Strert,  SW.; 
Washington,  DC  20547;  phone:  (202) 
619-5289,  fax:  (202)  401-1433.  The 
Solicitation  Package  includes  more 
detailed  award  criteria,  all  apphcation 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget. 
Applicants  desiring  more  information 
may  contact  Program  Officer  Jonathan 
Cebra  at  202-205-8379  or 
jcebra@pd.  state.gov. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
■  inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed,  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  Web  site  at  http:// 
exchanges.state.gov/education/RFGPs. 
Please  read  all  iniormation  before  - 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultiual  Affairs  by  5 
p.m.  Washington,  DC  time  on  Tuesday, 
April  1.  2003.  Faxed  dociunents  will  not 
be  accepted  at  any  time.  Documents 
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postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  ten  copies  of  the 
application  should  be  sent  to: 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/A/S/U-03-13,  Program 
Management.  ECA/EX/PM.  Room  534, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

No  later  than  one  week  after  the 
competition  deadline,  applicants  must 
also  submit  the  Proposal  Title  Sheet, 
Executive  Summar\',  and  Proposal 
Narrative  sections  of  the  proposal  as  e- 
mail  attachments  in  Microsoft  Word 
(preferred),  WordPerfect,  or  as  ASCII 
text  files  to  the  following  e-mail 
address:  partnerships@pd.state.gov.  In 
the  e-mail  message  subject  line,  include 
the  following:  ECA/A/S/U-03-13.  To 
reduce  the  time  needed  to  obtain 
advisory  comments  from  the  Public 
Affairs  Section  of  the  U.S.  Embassy  in 
Tashkent,  the  Bureau  will  transmit  these 
files  electronically  to  this  office. 

Diversity,  Freedom  and  Democraizy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 


these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  All  Regulations 
Governing  the )  Visa 

The  Bureau  of  Educational  and 
Cultural  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantees  and  sponsors  to  all  regulations 
governing  the  J  visa.  Therefore, 
proposals  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  6Z, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements.  The  Grantee  will  be 
responsible  for  issuing  DS-2019  forms 
to  participants  in  this  program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  irom:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  EC A/EC/ECD— SA-44, 
Room  734,  301  4th  Street,  SW., 
Washington,  DC  20547.  Telephone: 
(202)  401-9810,  FAX:  (202)  401-9809. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  elements  of  the 
Department  or  the  United  States  • 
Government.  Final  funding  decisions 
are  at  the  discretion  of  the  Department 
of  State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grants  resides 
with  the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 


are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

(1)  Broad  and  Enduring  Significance 
of  Institutional  Objectives:  Program 
objectives  should  have  significant  and 
ongoing  benefits  for  the  participating 
institutions  and  for  th§ir  surrounding 
societies  or  communities. 

(2)  Creativity  and  Feasibility  of 
Strategy  to  Achieve  Objectives: 
Strategies  to  achieve  program  objectives 
should  be  feasible  and  realistic  within 
the  budget  and  timeframe.  These 
strategies  should  utilize  and  reinforce 
exchange  activities  creatively  to  ensure 
an  efficient  use  of  program  resoiuces. 

(3)  Multiplier  effect /impact:  Proposed 
programs  should  strwigthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

(4)  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity  by 
explaining  how  issues  of  diversity  are 
included  in  objectives  for  all 
institutional  partners.  Issues  resulting 
from  differences  of  race,  ethnicity, 
gender,  religion,  geography,  socio- 
economic status,  or  physical  challenge 
should  be  addressed  during  program 
implementation.  In  addition,  program 
participants  and  administrators  should 
reflect  the  diversity  within  the  societies 
which  they  represent  (see  the  section  of 
this  document  on  "Diversity,  Freedom, 
and  Democracy  Guidelines").  Proposals 
should  also  discuss  how  the  various 
institutional  partners  approach  diversity 
issues  in  their  respective  communities 
or  societies. 

(5)  Institution 's  Capacity  and  Record/ 
Ability:  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program  or  project's  goals.  Proposals 
should  demonstrate  an  institutional 
record  of  successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Biu-eau  grants  as  determined  by  Bureau 
Grant  Staff.  The  Bureau  will  consider 
the  past  performance  of  prior  recipients 
and  the  demonstrated  potential  of  new 
applicants. 

(6)  Evaluation:  Proposals  should 
outline  a  methodology  for  determining 
the  degree  to  which  the  project  meets  its 
objectives,  both  while  it  is  underway 
and  at  its  conclusion.  The  final  program 
evaluation  should  include  an  external 
component  and  should  provide 
observations  about  the  program's 
influence  within  the  participating 
institutions  as  well  as  their  surrounding 
communities  or  societies. 
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(7)  Cost-effectiveness:  Administrative 
and  program  costs  shoidd  be  reasonable 
and  appropriate  with  cost-sharing 
provided  by  all  participating 
institutions  within  the  context  of  their 
respective  capacities.  Cost-sharing  is 
viewed  as  a  reflection  of  institutional 
commitment  to  the  program. 

(8)  Value  to  U.S.-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  the  U.S. 
Department  of  State's  geographic  bureau 
and  overseas  officers. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  coimtries*  *  * ; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultiual  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations*  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Freedom  for  Russia  and 
Emerging  Eurasian  Democracies  and 
Open  Markets  Support  Act  of  1992 
(FREEDOM  Support  Act). 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  bijiding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 


Dated:  lanuary  9,  2003. 
C.  Miller  Crouch, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  Department  of  State. 
IFR  Doc.  03-980  Filed  l-15-03i  8:45  am] 

BILUNG  CODE  471(M»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


[Docket  No.  FAA-2003-14246] 
Airport  Privatization  Pilot  Program 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  receipt  of  application 
of  New  Orleans  Lakefront  Airport.  New 
Orleans.  Louisiana;  commencement  of 
60  day  public  review  and  comment 
period. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  seeking 
information  and  comments  from 
interested  parties  on  the  final 
application  by  the  Orleans  Levee 
District  for  participation  of  New  Orleans 
Lakefront  Airport  (NEW)  in  the  airport 
privatization  pilot  program.  The  final, 
application  is  accepted  for  review. 

Title  49  U.S.C.  47134  establishes  an 
airport  privatization  pilot  program  and 
authorizes  the  Department  of 
Transportation  to  grant  exemptions  from 
certain  Federal  statutor>'  and  regulatory 
requirements  for  up  to  five  airport 
privatization  projects.  The  application 
procedures  require  the  FAA  to  publish 
a  notice  of  receipt  of  the  final 
application  in  Federal  Register  and 
accept  public  comment  on  the  final 
application  for  a  period  of  60  days. 
DATES:  Comments  must  be  received  by 
March  12.  2003.  Comments  that  are 
received  after  that  date  will  be 
considered  only  to  the  extent  possible. 
ADDRESSES:  The  final  application  is 
available  for  public  review  in  the 
Dockets  Office.  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001.  The  documents  have  been 
filed  under  FAA  Docket  Number  FAA- 
2003-14246.  The  Dockets  Office  is  open 
between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  of  the  Nassif  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

The  Orleans  Levee  District  has  also 
made  a  copy  of  the  application  available 
at  the  following  locations: 


Circulation  Desk  at  the  Earl  K.  Long 
Library,  University  of  New  Orleans, 
2000  Lakeshore  Drive,  New  Orleans, 
Louisiana  70148.  The  documents  are 
available  for  review:  Monday  through 
Thursday,  7:45  a.m.  and  11  p.m. 
Friday,  7:45  a.m.  and  8  p.m.  Saturday, 
10:00  a.m.  and  6  pm.  Sundays,  12 
noon  and  8  p.m.  The  Library  is  closed 
on  all  legal  holidays.  Library 
personnel  will  require  presentation  of 
pictiue  identification. 
Aoministration  Building,  New  Orleans 
Lakefront  Airport,  6001  Stars  and 
Stripes  Boulevard,  New  Orleans,- 
Louisiana  70126. 
The  Administration  Building  is  open 
weekdays  firom  9  a.m.  and  4  p.m.  with 
the  exception  of  legal  holidays.  The 
contact  person  is  Max  L.  Heam  who 
may  be  reached  at  (504)  243-4000. 
Comments  on  the  final  application 
must  be  delivered  or  mailed,  in 
duplicate,  to:  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401 ,  400 
Seventh  Street,  SW..  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  "FAA  Docket  FAA- 
2003-14246"  at  the  beginning  of  your 
comments.  Commentors  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  must  include  a  preaddressed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  FAA  Docket  No.  FAA- 
2003-14246."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 
You  may  also  submit  comments  through 
the  Internet  to  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  C.  Willis.  Compliance  Specialist, 
Airport  Compliance  Division,  AAS-40D, 
Office  of  Airport  Safety  and  Standards, 
Federal  Aviation  Administration,  800 
Independence  Ave  SW.,  Washington, 
DC  20591.  Telephone:  202-267-8741. 
SUPPLEMENTARY  INFORMATION:  Title  49  of 
the  U.S.  Code  47134(b)  authorizes  the 
Secretary  of  Transportation,  and 
through  delegation,  the  FAA 
Administrator,  to  exempt  a  sponsor  of  a 
public  use  airport  that  has  received 
Federal  assistance  from  certain  Federal 
requirements  in  connection  with  the 
privatization  of  the  airport  by  sale  or 
lease  to  a  private  party.  Specifically,  the 
Administrator  may  exempt  the  sponsor 
from  all  or  part  of  the  requirements  to 
use  airport  revenues  for  airport-related 
purposes  (upon  approval  of  65  percent 
of  the  air  carriers  serving  the  airport  and 
have  65  percent  of  the  landed  weight), 
to  pay  back  a  portion  of  Federal  grants 
upon  the  sale  of  an  airport,  and  to  return 
airport  property  deeded  by  the  Federal 
Government  upon  transfer  of  the  airport. 
The  Administrator  is  also  authorized  to 


2392 


Federal  Register/ Vol.  68,  No.  11 /Thursday,  January  16,  2Q03/ Notices 


exempt  the  private  purchaser  or  lessee 
from  the  requirement  to  use  all  airport 
revenues  for  airport -related  purposes,  to 
the  extent  necessary  to  permit  the 
purchaser  or  lessee  to  earn 
compensation  from  the  operations  of  the 
airport.  (No  air  carrier  approval  is 
necessary  for  the  latter  exemption.) 

On  September  16,  1997,  the  FAA 
issued  a  notice  of  procedures  to  be  used 
in  applications  for  exemption  under 
Airport  Privatization  Pilot  Program  (62 
FR  48693).  The  notice  of  procedures  and 
its  public  comments  are  available  for 
review  in  FAA  Rules  Docket  No.  28895. 

On  March  2,  2000.  the  Orleans  Levee 
District  submitted  a  preliminary 
application  for  participation  of  the  New 
Orleans  Lakefront  Airport  in  the  Airport 
Privatization  Pilot  Program.  On  May  17, 

2000,  the  FAA  informed  the  Orleans 
Levee  District  that  additional 
information  was  needed  in  order  for  the 
FAA  to  accept  the  application  for 
further  review.  The  Orleans  Levee 
District  submitted  all  information, 
previously  requested  by  the  FAA.  The 
filing  date  of  the  Orleans  Levee  District 
preliminary  application  was  January  19, 

2001,  the  date  the  FAA  received  a 
completed  preliminary  application. 

On  March  8,  2001,  the  Fy\A  informed 
the  Orleans  Levee  District  that  it  had 
accepted  New  Orleans  Lakefront 
Airport's  preliminary  application  for 
further  review.  This  action  permitted 
the  Orleans  Levee  District  to  select  a 
private  operator,  negotiate  an  agreement 
and  submit  a  final  application  to  the 
FAA  for  exemption.  On  April  23,  2002, 
the  Orleans  Levee  District  filed  a  final 
application. 

In  its  final  application,  the  Orleans 
Levee  District  requested  an  exemption 
under  49  U.S.C.  47134(b)(1)  from  49 
U.S.C.  47107(b)  and  47133,  to  permit 
the  Orleans  Levee  District  to  use 
revenue  from  the  lease  of  airport 
property  for  non-airport  purposes; 
under  49  U.S.C.  47134(b)(2)  to  forgo  the 
repayment  of  Federal  grants;  49  U.S.C. 
47134(b)(1);  and  under  49  U.S.C. 
47134(b)(3)  and  to  allow  American 
Airports  Lakefront,  LLC  to  earn 
compensation  from  the  operation  of  the 
airport. 

In  accordance  with  the  final 
application,  American  Airports 
Lakefront,  LLC  will  operate  the  airport 
under  a  50-year  lease  and  pay  the 
Orleans  Levee  District  $300,000  in 
annual  rental  payments  for  the  first 
three  years.  In  the  fourth  year,  American 
Airports  Lakefront,  LLC  will  pay 
$300,000  in  annual  rental  payments  or 
11  percent  of  the  airport's  gross  income 
not  to  exceed  $3,000,000  plus  30 
percent  of  the  airport's  gross  income 
over  $3,000,000. 


On  July  2,  2002,  in  an  effort  to  clarify 
certain  parts  of  the  application,  FAA 
staff  requested  responses  to  26 
questions.  Three  of  the  questions  posed 
to  the  American  Airports  Lakefront,  LLC 
required  it  to  utilize  confidential 
business  or  financial  information  in  its 
response.  In  accordance  with  the  airport 
privatization  pilot  program  application 
procedures,  62  FR  48693,  48706 
(September  16,  1997),  the  private 
operator  has  requested  confidential 
treatment  of  this  information.  As  a 
result,  the  responses  to  those  three 
questions  have  been  withheld  and  will 
not  be  available  for  public  comment. 
Copies  of  the  26  questions  and  the  23 
responses  available  for  public  view  and 
comment  are  included  in  the  sponsor's 
application  for  public  review. 

On  November  7.  2002,  the  FAA 
requested  responses  to  four  additional 
questions.  The  questions  and  the 
responses  are  included  in  the  docket  for 
public  review. 

The  FAA  has  determined  that  the 
application  is  substantially  complete. 
As  part  of  its  review  of  the  final 
application,  the  FAA  will  consider  all 
comments  and  information  submitted 
by  interested  parties  during  the  60-day 
comment  period  for  this  notice. 

Issued  in  Washington,  DC,  on  January  13, 
2003. 

David  L.  Bennett, 

Director,  Airport  Safety  and  Standards. 
[FR  Doc.  03-1013  Filed  1-15-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-01] 

Petition  for  Exemption;  Summary  of 
Petition  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of.  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 


DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  5,  2003. 

ADDRESSES:  Send  comments  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the    • 
docket  number  FAA-2001-9080  at  the 
beginning  of  your  comments.  If  you 
wish -to  receive  confirmation  that  the 
FAA  received  your  conunents,  include  a 
self-addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/ dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vanessa  Wilkins  (202  267-8029),  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

This  notice  is  published  piu-suant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC  on  January  9, 
2003. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2001-9080. 

Petitioner:  BNJ  Company  LLC  (BNJ), 
doing  business  as  Boeing  Netjets  . 

Section  of  14  CFR  Affected:  14  CFR 
43.3(a)  and  (f),  43.7(a)  and  (e),  and 
121.379. 

Description  of  Relief  Sought:  To  allow 
BNJ  to  use  qualified  part  121  air  carrier 
certificate  holders  to  perform 
tnaintenance,  inspections,  and  retum-to- 
service  approvals  on  all  Boeing  737-700 
IGW  Boeing  Business  Jet  aircraft 
included  in  the  BNJ-managed  fractional 
ownership  program. 
[FR  Doc.  03-920  Filed  1-15-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activtties;  Comment 
Request 

agency:  Federal  Railroad 
Administration,  DOT. 
action:  Notice. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Raihoad  Administration  (FRA) 
hereby  announces  that  it  is  seeking 
approval  of  the  following  information 
collection  activities.  Before  submitting 
these  information  collection 
requirements  for  clearance  by  the  Office 
of  Management  and  Budget  (OMB).  FRA 
is  sohciting  public  comment  on  specific 
aspects  of  the  activities  identified 
below. 

DATES:  Comments  must  be  received  no 
later  than  March  17,  2003. 
ADDRESSES:  Submit  wrritten  comments 
on  any  or  all  of  the  following  proposed 
activities  by  mail  to  either:  Mr.  Robert 
Brogan,  Office  of  Safety,  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590,  or  Ms.  Debra  Steward,  Office 
of  Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Raihoad  Administration,  1120 
.  Vermont  Ave.,  NW.,  Mail  Stop  35, 
Washington,  DC  20590.  Commenters 
requesting  FRA  to  acknowledge  receipt 
of  their  respective  comments  must 
include  a  self-addressed  stamped 
postcard  stating,  "Comments  on  OMB 
control  number  2130 — New. 
Alternatively,  comments  may  be 
transmitted  via  facsimile  to  (202)  493- 
6230  or  (202)  493-6170,  or  E-mail  to  Mr. 
Brogan  at  robert.brogan@fra.dot.gov,  or 
to  Ms.  Steward  at 

debra.steward@fra.dot.gov.  Please  refer 
to  the  assigned  OMB  control  niunber  or 
collection  title  in  any  correspondence 
submitted.  FRA  will  summarize 
comments  received  in  response  to  this 
notice  in  a  subsequent  notice  and 
include  them  in  its  information 
collection  submission  to  OMB  for 
approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Raihoad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590  (telephone:  (202)  493-6292) 
or  Debra  Steward,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 


Raihoad  Administration,  1120  Vermont 
Ave.,  NW,  Mail  Stop  35.  Washington, 
DC  20590  (telephone:  (202)  493-6139). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  No.  104-13,  §  2, 109  Stat. 
163  (1995)  (codified  as  revised  at  44 
U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  by 
OMB.  44  U.S.C.  3506(c)(2)(A);  5  CFR 
§§  1320.8(d)(1),  1320.10(e)(1), 
1320.12(a).  Specifically,  FRA  invites 
interested  respondents  to  comment  on 
the  following  summary  of  proposed 
information  collection  activities 
regarding  (i)  Whether  the  information 
collection  activities  are  necessary  for 
FRA  to  properly  execute  its  functions, 
including  wheAer  the  activities  will 
have  practical  utility:  (ii)  the  accuracy  of 
FRA's  estimates  of  the  burden  of  the 
information  collection  activities, 
including  the  validity  of  the 
methodology  and  assiunptions  used  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv).ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  (e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
3506(c)(2)(A)(i)-(iv);  5  CFR 
§  1320.8(d)(l)(i)-(iv).  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  bxu-dens  associated  with 
the  collection  of  information  mandated 
by  Federal  regulations.  In  summary, 
FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  Reduce 
reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Below  is  a  brief  summary  of  proposed 
new  information  collection  activities 
that  FRA  will  submit  for  clearance  by 
OMB  as  required  under  the  PRA: 

Title:  Work  Schedules  and  Sleep 

Patterns  of  Raihoad  Signalmen. 

OMB  Control  Number:  2130-New. 

Abstract:  In  a  continuing  effort  to 

improve  rail  safety  and  to  reduce  the 

number  of  injuries  and  fatalities  to  rail 


workers,  FRA  and  the  rail  industry  have 
recently  focused  on  the  issue  of  fatigue 
among  train  and  engine  crew  personnel. 
Because  railroading  is  an  around-the- 
clock,  seven-days-a-week  operation  and 
because  a  wide  array  of  workers  are 
needed  both  to  operate  and  to  maintain 
the  nation's  railroads,  other  crafts — 
besides  train  and  engine  crews — can 
also  be  subject  to  fatigue.  The  non- 
operating  crafts,  including  locomotive 
and  car  repair,  track  maintenance,  signal 
system  maintenance  and 
telecommunications,  fall  into  this 
second  category.  FRA  is  proposing  a 
study  which  will  focus  on  signalmen, 
one  of  the  non-operating  railroad  crafts. 
FRA  seeks  to  develop  an  understanding 
of  the  work  schedule-related.fatigue 
issues  that  affect  signalmen.  The 
proposed  study  has  two  primary 
purposes:  (1)  It  aims  to  document  and 
characterize  the  work/rest  schedules 
and  sleep  patterns  of  the  signalmen;  and 
(2)  It  intends  to  examine  the 
relationship  between  these  schedules 
and  level  of  alertness/fatigue  for  the 
individuals  who  work  these  schedules. 
Subjective  ratings  from  participants  of 
their  alertness/sleepiness  on  both  work 
and  non-work  days  will  be  an  integral 
part  of  this  study.  The  data  will  be 
collected  through  the  use  of  a  daily     ^ 
diary  or  log,  as  well  as  a  brief 
background  questionnaire  for  each 
participant.  Analysis  of  the  diary  data 
will  allow  FRA  to  assess  whether  or  not 
there  are  any  work-related  fatigue  issues 
for  signalmen. 

Form  Numberfs):  FRA  F  6180.107; 
FRA  F  6180.108. 

Affected  Public:  Rail  Workers. 

Respondent  Universe:  329  Railroad 
Signalmen. 

Frequency  of  Submission:  On 
occasion. 

Estimated  Annual  Burden:  850  hours. 

Status:  Regular  Review. 

Pursuant  to  44  U.S.C.  3507(a)  and  5 
CFR  1320.5(b).  1320.8(b)(3){vi),  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  vahd  OMB  control 
number. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington.  DC  on  January  10. 
2003. 

Kathy  A.  Weiner, 

Director.  Office  of  Information  Technology 
and  Support  Systems.  Federal  Railroad 
Administration. 

(FR  Doc.  03-1005  Filed  1-15-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[DocKet  No.  NHTSA-2002-14088] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming 
European  Market  1994  Jeep  Grand 
Cherokee  Multipurpose  Passenger 
Vehicles  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  European 
Market  1994  Jeep  Grand  Cherokee 
multipurpose  passenger  vehicles 
(MPVs)  are  eligible  for  importation. 

SUMMARY:  This  docimient  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  LHD  1994 
Jeep  Grand  Cherokee  MPVs 
manufactured  for  sale  in  Europe  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
.  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  February  18,  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW.,  Washington.  DC 
20590.  (Docket  hours  are  from  9  a.m.  to 
5  p.m.)  Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  conunent,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  3dl41{a)(l)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 


standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  imder  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
("WETL")  (Registered  Importer  90-005) 
has  petitioned  NHTSA  to  decide 
whether  1994  Jeep  Grand  Cherokee 
MPVs  originally  manufactured  for  sale 
in  Europe  are  eligible  for  importation 
into  the  United  States.  The  vehicles 
which  WETL  believes  are  substantially 
similar  are  1994  Jeep  Grand  Cherokee 
MPVs  that  were  manufactured  for  sale 
in  the  United  States  and  certified  by 
their  manufacturer,  Chrysler 
Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  European 
Market  1994  Jeep  Grand  Cherokee  MPVs 
to  their  U.S.-certified  covmterparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

WETL  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  European  Market 
1994  Jeep  Grand  Cherokee  MPVs,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  European  Market 
1994  Jeep  Grand  Cherokee  MPVs  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compUance 
with  Standard  Nos.  102     Tmnsmission 
Shift  Lever  Sequence  *  *  *,  103 


Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105    Hydraulic  and  Electric 
Brake  Systems,  106    Brake  Hoses,  113 
Hood  Latch  Systems,  114     Theft 
Protection  (noting  that  the  vehicle  has 
an  audible  anti-theft  system  that  sounds 
when  the  key  is  left  in  the  ignition  lock 
and  the  driver's  door  is  opened),  116 
Motor  Vehicle  Brake  Fluids,  118    Power 
Window  Systems  (noting  that  the 
window  transport  mechanism  is 
inoperative  when  the  ignition  is 
sv^itched  off  and  the  door  is  opened), 
119    New  Pneumatic  Tires  for  Vehicles 
other  than  Passenger  Cars,  120    Tire 
Selection  and  Rims  for  Vehicles  other 
than  Passenger  Cars,  124    Accelerator 
Control  Systems,  201     Occupant 
Protection  in  Interior  Impact,  202 
Head  Restraints,  204    Steering  Control 
Rearward  Displacement,  265     Glazing 
Materials,  206    Door  Locks  and  Door 
Retention  Components,  207    Seating 
Systems,  208    Occupant  Crash 
Protection  (noting  that  the  vehicle  is 
equipped  with  a  safety  belt  warning 
system  that  includes  an  audible  gong 
and  illuminated  dash  light,  with  Type  II 
seat  belts  in  the  front  and  rear  outboard 
designated  seating  positions,  and  with  a 
U.S.-model  air  bag  and  knee  bolster  in 
the  driver's  seating  position),  209    Seat 
Belt  Assemblies,  210    Seat  Belt 
Assembly  Anchorages,  212     Windshield 
Retention,  214    Side  Impact  Protection, 
216    Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  301    Fuel 
System  Integrity  (noting  that  a  rollover 
valve  is  integrated  into  the  fuel  module 
assembly,  and  is  identical  to  that 
equipped  on  the  vehicle's  U.S.  certified 
counterpart)  and  302    Flammability  of 
Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  LHD  Japanese  Market 
1994  Jeep  Grand  Cherokee  MPVs 
comply  with  the  Bumper  Standard 
found  in  49  CFR  part  581,  and  with  the 
Vehicle  Identification  Nimiber  (VIN) 
plate  requirement  of  49  CFR  part  565. 

Petitioner  further  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standard, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  addition  of  the  brake  symbol. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
replacement  of  the  headlight  assemblies, 
which  include  sidemarker  lights,  and 
taillamp  assemblies  with  U.S.  model 
components. 

Standard  No.  Ill  Rearview Mirrors: 
inscription  of  the  required  warning 
statement  on  the  passenger  side 
rearview  mirror. 

The  petitioner  states  that  all  vehicles 
must  be  inspected  prior  to  importation 


Federal  Register /Vol.  68,  No.  11 /Thursday,  January  16,  2003 /Notices 


2395 


for  compliance  with  the  Theft 
Prevention  Standard  found  in  49  CFR 
part  541,  and  that  U.S.-model  anti-theft 
devices  must  be  installed  on  all  vehicles 
lacking  that  equipment. 

The  petitioner  also  states  that  a 
certification  label  must  be  affixed  to  the 
left  fixjnt  door  jamb  to  meet  the 
requirements  of  49  CFR  part  567. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590.  (Docket  hours  are  from  9  a.m.  to 
5  p.m.)  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  autliority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  10,  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-916  Filed  1-15-03;  8:45  am) 

BHJJNG  COOE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2003-14211] 

Decision  that  Certain  Nonconforming 
Motor  Vehicles  are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  certain  nonconforming  motor 
vehicles  are  eligible  for  importation. 

SUMMARY:  This  document  annoimces 
decisions  by  NHTSA  that  certain  motor 
vehicles  not  originaUy  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  either  (1) 
substantially  similar  to  vehicles 
originally  manufactured  for  importation 
into  and/or  sale  in  the  United  States  and 
certified  by  their  manufactxu«rs  as 
complying  with  the  safiety  standards, 


and  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards,  or 
(2)  they  have  safety  featiues  that  comply 
with,  or  are  capable  of  being  altered  to 
comply  with,  all  such  standards. 
DATES:  These  decisions  are  effective  as 
of  the  date  of  their  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactiuBd  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  imless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Where  there  is  no  substantially 
similar  U.S.-certified  motor  vehicle,  49 
U.S.C.  30141(a)(1)(B)  permits  a 
nonconforming  motor  vehicle  to  be 
admitted  into  the  United  States  if  its 
safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
pubUshes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  cormnent  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
-    publishes  this  decision  in  the  Federal 
Register. 

NHTSA  received  petitions  bom 
registered  importers  to  decide  whether 
the  vehicles  listed  in  Annex  A  to  this 
notice  are  eligible  for  importation  into 
the  United  States.  To  afford  an 
opportunity  for  public  comment, 
NHTSA  published  notice  of  these 
petitions  as  specified  in  Aimex  A.  The 
readw  is  referred  to  those  notices  for  a 
thorough  description  of  the  petitions. 
No  comments  were  received  in  response 


to  these  notices.  Based  on  its  review  of 
the  information  submitted  by  the 
petitioners,  NHTSA  has  decided  to  grant 
the  petitions. 

Vehicle  Eligibility  Number  for  Sub)ect 
Vehicles  > 

The  importer  of  a  vehicle  admissible 
imder  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eUgible  for  entry.  Vehicle  eligibility 
numbers  assigned  to  vehicles  admissible 
under  this  decision  are  specified  in 
Annex  A. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
each  motor  vehicle  listed  in  Axmex  A  to 
this  notice,  which  was  not  originally 
manufactiu«d  to  comply  with  all 
applicable  Federal  motor  vehicle  safety    . 
standards,  is  either  (1)  stibstantially 
similar  to  a  motor  vehicle  manufactured 
for  importation  into  and/or  sale  in  the 
United  States,  and  certified  under  49 
U.S.C.  30115,  as  specified  in  Annex  A,  • 
and  is  capable  of  being  readily  altered 
to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  or  (2)  has 
safety  featiu^s  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A), 
(a)(1)(B).  and  (b)(1);  49  CFR  593.8; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  January  10,  20p3. 
Kenneth  N.  Weinstein, 

Associate  Administrator  for  Enforcement. 

Annex  A — Nonconibrming  Motor 
Vehicles  Decided  to  Be  Eligible  for 
Importation 

1.  Docket  No.  NHTSA-2002-13533 

Nonconforming  Vehicle:  1995-2002 

Harley  Davidson  Buell.  Motorcycles 

(AU  Models). 
Substantially  similar 

U.S.-certified  vehicle:  1995-2002 

Harley  Davidson  Buell.  Motorcycles 

(All  Models). 
Notice  of  Petition 
Published  at:  67  FR  65833  (October 

28  2002) 
Vehicle  Eligibility  Number:  VSP-399. 

2.  Docket  No.  NHTSA-2002-13534 
Nonconforming  Vehicles:  1989-1993 

Honda  VFR  400  and  RVF  400 

Motorcycles. 
Because  there  are  no  substantially 
similar  U.S.-certified  versions  of  the 
1989-1993  Honda  VFR  400  and  RVF 
400,  the  petition  sought  import 
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eligibility  under  49  U.S.C. 
30141(a)(1)(B). 
Notice  of  Petition 
Published  at:  67  FR  65835  (October 
28.  2002). 
Vehicle  Eligibility  Number:  VCP-24. 

3.  Docket  No.  NHTSA-2002-13539 

Nonconforming  Vehicle:  1989-1994 
Honda  CBR  250  Motorcycles. 

Because  there  are  no  substantially 
similar  U.S.-certified  versions  of  the 
1989-1994  Honda  CBR  250,  the  petition 
sought  import  eligibility  under  49 
U.S.C.  30141(a)(1)(B). 
Notice  of  Petition 

Published  at:  67  FR  65836  (October 
28,  2002). 

Vehicle  Eligibility  Number:  VCP-22. 

4.  Docket  No.  NHTSA-2002-13538 

Nonconforming  Vehicles:  2002  Yamaha 

FJR  1300  Motorcycles. 
Because  there  are  no  substantially 
similar  U.S.-certified  versions  of  the 
2002  Yamaha  FJR  1300  Motorcycles,  the 
petition  sought  import  eligibility  under 
49  U.S.C.  30141(a)(1)(B). 
Notice  of  Petition 
.    Published  at:  67  FR  65834  (October 

28,  2002). 
Vehicle  Eligibility  Number:  VCP-23. 

|FR  Doc.  03-917  Filed  1-15-03;  8:45  am] 
BILLING  CODE  4910-59-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-14087] 

Notice  of  Receipt  of  Petition  for 
Decision  that  Nonconforming  2002 
Moto  Guzzi  California  EV  Motorcycles 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  (DOT). 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2002  Moto 
Guzzi  California  EV  motorcycles  are 
eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2002  Moto 
Guzzi  California  EV  motorcycles  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  memufacturer  as 


complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  February  18,  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW..  Washington.  DC 
20590.  Docket  hours  are  from  9  am  to 
5  pm.  Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-3151). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested,  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  Uie  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories.  Inc.  of  Houston,  Texas 
("WETL")(Registered  Importer  90-005) 
has  petitioned  NHTSA  to  decide 
whether  non-U.S.  certified  2002  Moto 
Guzzi  California  EV  motorcycles  are 
eligible  for  importation  into  the  United 


States.  The  vehicles  that  WETL  believes 
are  substantially  similar  are  2002  Moto 
Guzzi  California  EV  motorcycles  that 
were  manufactured  for  importation  into 
and  sale  in  the  United  States  and 
certified  by  their  manufacturer,  Moto 
Guzzi  S.p.A.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  2002  Moto 
Guzzi  California  EV  motorcycles  to  their 
U.S.  certified  counterparts,  and  found 
the  vehicles  to  be  substantially  similar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 

WETL  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2002  Moto  Guzzi 
California  EV  motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  maimer  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2002  Moto  Guzzi 
California  EV  motorcycles  are  identical 
to  their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  106  Brake  Hoses,  111  fleameiv 
Mirrors,  116  Brake  Fluid,  119  New 
Pneumatic  Tires  for  Vehicles  other  than 
Passenger  Cars,  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars,  122  Motorcycle  Brake  Systems, 
and  123  Motorcycle  Controls  and 
Displays. 

The  petitioner  also  states  that  non- 
U.S.  certified  2002  Moto  Guzzi 
California  EV  motorcycles  are  identical 
to  their  U.S.  certified  counterparts  with 
respect  to  compliance  with  the  vehicle 
identification  number  requirements  of 
49  CFR  Part  565. 

The  petitioner  further  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standard, 
in  the  manner  indicated  below: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
replacement  of  the  existing  headlamp 
lens  with  a  U.S. -model  component  and 
installation  of  front  amber  and  rear  red 
reflectors. 

WETL  submitted  with  the  petition  a 
letter  from  Moto  Guzzi  North  America, 
Inc.,  the  manufacturer's  U.S. 
representative,  which  stated  that  the 
differences  between  the  non-U.S. 
certified  2002  Moto  Guzzi  California  EV 
motorcycle  that  is  the  subject  of  the 
petition  and  the  U.S.-certified  version  of 
the  vehicle  "are  minimal."  and  "include 
the  headlight  and  side  reflectors."  The 
letter  identified  no  other  differences 
between  the  two  vehicles. 
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Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  10,  2003. 
Kenneth  N.  Weinstein, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-918  Filed  1-15-03;  8:45  am) 

BIUMG  CODE  491O-S0-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34243] 

N&T  Raihway  Company  LLC— 
Acc|uisition  and  Operation 
Exemption— Rail  Lines  in  Stark 
County,  OH 

N&T  Railway  Company  LLC  (N&T),  a 
noncarrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.31,  to 
acquire  and  operate  two  nonconnecting 
rail  lines  located  in  Stark,  Coimty,  OH.' 
One  line,  known  as  the  Massillion  line, 
consists  of  approximately  15  miles  of 
track  that  is  located  in  the  Township  of 
Perry,  OH.  The  second  line,  known  as 
the  Canton  line,  consists  of 
approximately  21  miles  of  track  that  is 
located  between  the  Township  of 
Canton  and  the  City  of  Canton,  OH. 

The  rail  lines  had  been  owned  by 
Republic  Technologies  International, 
LLC  (RTI),  which  is  bankrupt,  and  had 
been  operated  by  RTl's  carrier 
subsidiary,  the  Nimishillen  & 
Tuscarawas,  LCC,  which  is  not 
bankrupt.  N&T's  parent.  Republic 
Engineered  Products  LLC  (REP), 
acquired  the  lines  from  RTI,  with  the 
approval  of  RTI's  bankruptcy  court.  REP 
then  transferred  ownership  of  the  lines 
to  N&T. 

N&T  certifies  that  its  projected 
revenues  as  a  result  of  this  transaction 
will  not  exceed  those  that  would  qualify 


it  as  a  Class  III  rail  carrier  and  that  such 
revenues  would  not  exceed  $5  million.  ■ 

Operations  under  the  transaction  were 
scheduled  to  begin  on  or  after  December 
25.  2002,  the  effective  date  of  the 
exemption  (7  days  after  the  supplement 
was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34243,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on:  Scott  E. 
Ross,  Akin  Gvunp,  Strauss,  Hauer  & 
Feld,  L.L.P.,  1333  New  Hampshire 
Avenue  NW.,  Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  January  8,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-864  Filed  1-15-03;  8:45  am] 
BILUNG  CODE  4915-00-f> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docitet  No.  AB-6  (Sub-No.  402X)] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company — Abandonment 
Exemption— in  King  County,  WA 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  filed  a 
notice  of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  and  discontinue  service  over  a 
0.17-mile  line  of  railroad  between 
Station  258  +  07  and  Station  267  +  00, 
in  Seattle,  King  County,  WA.  The  line 
traverses  United  States  Postal  Service 
Zip  Code  98119.' 

BNSF  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  to  be  rerouted;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 


such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  ICC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  OFA  has 
been  received,  this  exemption  will  be 
effective  on  February  15.  2003,  imless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues, ^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),3  and  trail 
use/rail  banking  requests  tmder  49  CFR 
1152.29  must  be  filed  by  January  27, 
2003.'*  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February  5, 
2003,  with:  Siu^ace  Transportation 
Board,  1925  K  Street,  NW.,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  BNSF's 
representative:  Michael  Smith,  Freeborn 
&  Peters,  311  S.  Wacker  Dr.,  Suite  3000, 
Chicago.  IL  60606-6677. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

BNSF  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
enviroimient  and  historic  resources. 


'  N&T's  notice  of  exemption  was  filed  on  August 
14,  2002,  and  supplemented  on  December  18.  2002. 


'  By  petition  for  exemption  filed  December  26, 
2002,  the  City  of  Seattle  (City)  is  seeking  an 
exemption  firam  the  requirements  of  49  U.S.C. 
10904  (offers  of  financial  assistance)  (OF As).  The 
merits  of  the  petition  will  be  addressed  in  a 
separate  decision. 


2  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be'made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Unes.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

3  Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  $1,100.  See  49  CFR 
1002.2(f)(25). 

<  On  Decembet  26,  2002,  the  City  on  behalf  of  the 
Seattle  Department  of  Transportation  filed  a  request 
for  issuance  of  a  notice  of  interim  trail  use  (NITU) 
for  the  entire  line  pursuant  to  section  8(d)  of  the 
National  Trails  System  Act.  16  U.S.C.  1247(d).  The 
City's  trail  use  request,  and  any  others  that  may  be 
filed,  will  be  addressed  in  a  separate  decision. 
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SEA  will  issue  an  environmental 
assessment  (EA)  by  January'  21.  2003. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423)  orbv  calling 
SEA,  at  (202)  565-1552.  (Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.) 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  BNSF  shall  fde  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line.  If 
consummation  has  not  been  effected  by 
BNSF's  filing  of  a  notice  of 
consummation  by  January  16,  2004,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  htt/j:// 
www.stb.dot.gov. 

Decided:  January  9,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(PR  Doc.  03-972  Filed  1-15-03;  8:45  ainl 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement 
Netwrork,  Customs  Service 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Report  of 
International  Transportation  of 
Currency  or  Monetary  Instruments 

agency:  Financial  Crimes  Enforcement 
Network  (FinCEN)  andflustoms  Service 
(Customs). 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  FinCEN  and  Customs  invite  the 
general  public  and  other  Federal 
agencies  to  comment  on  an  information 
collection  requirement  concerning  the 
Report  of  International  Transportation 
of  Ciurency  or  Monetary  Instruments. 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 


Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
received  on  or  before  March  17,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comihents 
to: 

FinCEN:  Office  of  Chief  Counsel, 
Financial  Crimes  Enforcement 
Network,  Department  of  the  Treasury, 
P.O.  Box  39.  Vienna,  VA  22183-0039, 
Attention:  PRA  Comments — Report  of 
International-Transportation  of 
Currency  or  Monetary  Instruments. 
Comments  also  may  be  submitted  by 
electronic  mail  to  the  following 
Internet  address: 

"regcomments@fincen.treas.gov"  wiih 
the  caption  in  the  body  of  the  text, 
"Attention:  PRA  Comments — Report 
of  International  Transportation  of 
Currency  or  Monetary  Instruments." 
Customs:  U.S.  Customs  Service,  Attn.: 
Walter  Wilkowski,  Financial 
Investigations,  1300  Pennsylvania 
Ave.,  NW.,  Room  7.2C,  Washington, 
DC  20229.  Telephone  (202)  927-1469. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
for  a  copy  of  the  form  should  be 
directed  to: 

FinCEN:  Russell  Stephenson,  Office  of 
Regulatory  Programs,  FinCEN,  at  (202) 
354-6400  (This  is  not  a  toll  free 
number). 
Customs:  U.S.  Customs  Service,  Attn.: 
Walter  Wilkowski,  1300  Pennsylvania 
Ave.,  NW.,  Room  7.2C,  Washington, 
DC  20229.  Tel.  (202)  927-1469. 
SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  International 
Transportation  of  Currency  or  Monetary 
Instnunents. 
OMB  Number:  1506-0014. 
Form  Number:  Customs  form  4790. 
Abstract:  The  Bank  Secrecy  Act,  titles 
I  and  II  of  Public  Law  91-508,  as 
amended,  codified  at  12  U.S.C.  1829b, 
12  U.S.C.  1951-1959,  and  31  U.S.C. 
5311-5330,  authorizes  the  Secretary  of 
the  Treasury,  inter  alia,  to  issue 
regulations  requiring  records  and 
reports  that  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal, 
tax,  and  regulatory  matters.  Regulations 
implementing  title  II  of  the  Bank 
Secrecy  Act  (codified  at  31  U.S.C.  5311- 
5330)  appear  at  31  CFR  part  103.  The 
authority  of  the  Secretary  to  administer 
title  II  of  the  Bank  Secrecy  Act  has  been 
delegated  to  the  Director  of  FinCEN. 
The  Bank  Secrecy  Act  specifically 
states  that  "a  person  or  an  agent  or 
bailee  of  the  person  shall  file  a  report 
*   *   *  when  the  person,  agent,  or  bailee 
knowingly — (1)  transports,  is  about  to 
transport,  or  has  transported,  monetary 
instruments  of  more  than  $10,000  at  one 


time — (A)  from  a  place  in  the  United 
States  to  or  through  a  place  outside  the 
United  States;  or  (B)  to  a  place  in  the 
United  States  from  or  through  a  place 
outside  the  United  States;  or  (2)  receives 
monetary  instruments  of  more  than 
$10,000  at  one  time  transported  into  the 
United  States  from  or  through  a  place 
outside  the  United  States."  31  U.S.C. 
5316(a).  The  requirement  of  31  U.S.C. 
5316(a)  has  been  implemented  through 
regulations  promulgated  at  31  CFR 
103.23  and  through  the  instructions  to 
the  Report  of  International 
Transportation  of  Currency  or  Monetary 
Instruments  (CMIR),  U.S.  Customs 
Service  form  4790. 

Information  collected  on  the  CMIR  is 
made  available,  in  accordance  with 
strict  safeguards,  to  appropriate  criminal 
law  enforcement  and  regulatory 
personnel  in  the  official  performance  of 
their  duties.  The  information  collected 
is  of  use  in  investigations  involving 
international  and  domestic  money 
laundering,  tax  evasion,  fraud,  and  other 
financial  crimes. 

Current  Actions:  The  CMIR  is  being 
revised  to  increase  the  reliability  of  the 
data  for  investigative  purposes  and  to 
clarify  data  fields  on  the  form.  Most  data 
fields  have  been  modified  to  include 
lines  or  boxes.  A  section  has  been 
designated  for  those  transporting 
currency  or  monetary  instruments  (part 
II).  The  section  required  for  mailing  or 
shipping  has  been  "shaded"  and 
separated  into  its  own  section  (part  IV) 
to  distinguish  it  from  the  rest  of  the 
form.  The  "Other  monetary 
instruments"  field  has  been  expanded  to 
include  specific  types  of  monetary 
instruments  so  that  filers  can  easily 
select  the  appropriate  type(s)  they  are 
transporting. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  institutions,  not-for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
250,000. 

Estimated  Time  Per  Respondent:  11 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  45,834  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Records  required  to  be  retained  imder 
the  Bank  Secrecy  Act  must  be  retained 
for  five  years.  Generally,  information 
collected  pursuant  to  the  Bank  Secrecy 
Act  is  confidential,  but  may  be  shared 
as  provided  by  law  with  regulatory  and 
law  enforcement  authorities. 
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Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the. 


information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology;  and  (e)  estimates  of  capital 
or  st£irt-up  costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  January  6,  2003. 
fames  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 

Network. 

BILUNG  CODE  4810-02-P  ' 


\ 
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U.S.  CUSTOMS  ONLY 


CONTROL  NO. 


c*fflNO.  1506-0014 


REPORT  OF  INTERNATIONAL 

TRANSPORATION  OF  CURRENCY  OR 

MONETARY  INSTRUMENTS 

31  use  5316;  31  CFR  103.23  ,  103.27 


COMPLETED  FORM  IS  TO  BE  FILED 
wrra  THE  U.S.  CUSTOMS  SERVICE 
SEE  INSTRUCTIONS  ON  BACK  OF 
FORM  


PERSON  DEPARTING  FROM  OR  ENTERING  WTO  THE  UNFrP)  STATES 


COMPLETE  TMS  SECTION  OWLy  g  YO«  ARK  MAILING  OR  gIgWING  CURRENCY  CK  MONETARY  PMTgUMKWr  8 


22a.  date  shipped; 


22E.  NAME  SHIPPED  TO: 


22F.  ADDRESS  SHIPPED  TO: 


22g.  name  RECEIVED  FROM: 


22H.  ACmESS  RECEIVED 

from: 


22b.  DATE  RECEIVED 


22C.  METHOD  OP  SHIPMENT  (U.S.  MAIL,  PUBLIC 
CARRIER,  ETC.) 


LAST  OR  FAMILY  OR  BUSINESS 


FIRST 


22D.  NAKiE  OF  CARRIER 


MI3DLE 


STREET 


CITY 


STATE 


LAST  OR  FAMILY 


CITY 


ZIP  CODE 


PmST 


STATE 


COUNTRY 


MIDDLE 


ZIP  CODE 


COUNTRY 


SIGNATURE  OP  PERSON  COMPLETING  TWS  REPORT 


Under  penalties  cf perjury,  I  declare  thai  I  have  examined  this  report,  and  to4he  best  c^my  knowledge  and  belief  it  is  true,  correct  and 
complete. 


23.  NAME 


SIGNATURE  X 


U.S.  CUSTOMS  USE  ONLY 


DATE 


AIRLINE/FLIGHT/VESSEL 


TITLE 


DATE  OF  REPORT 


D  INBOUND    D  OUTBOUND  |   COUNT  VERIFIED    D  YES    D  NO  |    VOLUNTARY  REFORtQ  YES     DnO 
LICENSE  PLATE  I        INSPECTOR  BADGE  NO 


STATE/COUNTRY 


NUMBER 


Customs  Fonn  4790  (03/03) 


Federal  Register /Vol.  68,  No.  11 /Thursday,  January  16,  2003 /Notices 


2401 


lERAL  INSTRUCTIONS 

sport  IS  required  by  31  U  S  C  S3ie  and  Traasury  Oepartmani  rtgulataons  (31  CFR  103) 

Muit  Wk  (1)  Eacti  panon  who  physcaiy  transport*,  mail*,  or  ftt^t.  oc  cauaaa  to  ba  phytcaiy  tnnipa<«ad.  waJad.  Of  ihippail  c-tTancy  or  oAar  TmrNMry  riatnjmenfc  «i  an  aggiagaia  amour*  ajcaadwg 
XalonalirnafrernthaUnaadStalaa  to  any  place  oulsdethaUnaadSbn*  or  ntolhaUtul^SMas  from  any  plaotoi<s«ia  the  Uf<«edSb^  and  (2)  EaOi  paraon  «M>  race«a  m  tha  Unilad  »a(a*  cunaney  or 
innatary  maliumenla  m  an  aggragate  aiTounl  exoead«>8  JIO.OM  «  one  time  ««i«*  haw  beer  ttansportK!.  .-i«*ed  «  #i»ped  In  fa  p 

RANSFER  OF  FUNDS  THROUGH  NORMAL  BANKING  PRCCcOURES,  WHICH  DOES  NOT  MVOLVE  THE  PHYSICAL  TRANSPORTATION  OF 
StENCY  OR  MONETARY  INSTRUMENTS,  IS  NOT  R£QU»ED  TO  BE  REPORTED. 

Nona:  Repoiti  are  not  laquied  to  be  filad  by  (1)  a  Federal  Resana  bank.  (^  a  bank,  a  toraign  bank,  or  a  broker  or  ••caiar  in  aacurtaa  in  r JlpacI  to  cunancy  or  oOiar  mont^aiy  Mabwner**  iMiad  or  ihvpad 
t  the  poatal  samoa  or  by  commn  earmr.  (3)  a  oommarcal  bank  or  tnjel  company  oiganeed  under  «<•  Uh»  oI  any  Stale  or  of  the  UMad  Suae  ««h  leapacl  to  overland  HinimarKa  li  cunency  or  monalaiy 
iwr!!sst<«ipeanor  reoeaiedtmnian  eatabtanad  outlomar  nwMaming  a  depos(  relaboni^p  will  Ite  bank,  n  annuncs  vlKh  Ihe  bank  may  ivaaonabty  conckida  do  no^ 

nwy  conduct  <t  t»  busnaaa,  mtuitry.  or  piulnaiun  ol  the  cuatomar  oon-erneO.  (4)  a  panon  who  b  no!  a  casen  or  leaident  ol  Itw  L;raled  OUM^ieapad  to  currency  ot  ottnr  monetary  n«uniar«t  matfad  o> 
ri  Iron  abroad  to  a  bank  or  broker  or  dealer  in  aacurmts  Sirough  the  poatal  aenioe  or  by  common  earner.  (S)  a  ocriinon  carrier  o*  praw^enX  tespect  to  cunency  or  Ktier  monetary  raAunenls  ai  t» 
aeon  or  «s  iTttttiitm.  (8)  a  oommcr,  carrier  ol  gooda  in  reaper:!  to  jlitpmenta  ol  cunency  or  monetary  inatnjmenis  no!  declared  to  by^  by  !tie  ili^n  (7)  a  traveler*  <»ieek  isaier  or  as  agar*  in  reapea  to 
aian<vt3!;o. .  ur  gawjiera'  checks  pnor  to  Ihek  dekvery  to  seling  agents  for  evenluel  aale  to  tie  puble  <8)  a  person  «al>i  a  msmdKe^^ridorswj  Iravela^heck  Du(  •  r  the  ootacbon  and  reoonc*a*on  procaa* 
he  traveler's  check  haa  been  negobaled.  nor  by  (9)  a  person  engaged  aa  a  busmeet  m  the  bairapurtabon  ol  cur?er<cy.  iiiuiielf»finsir-.n^ienls  tnaj/mi  oommereal  papers  orih  respe<3  to  iha  tramportMon  el 
■cy  or  other  monetary  instruments  overland  between  eslab«#ied  oHices  d  banks  oib^y,asoi  dealers  n 

•N  AND  WHERE  TO  FILE: 


Kipients-Eaiii  person  vrfio  receives  atmnof  or  other  nmnelacy  nshiimento  In  the  I 
imenis,  vwth  the  Customs  officer  in  charge  a)  any  poll  al  entiy  or  departure  or  by  mail  i 
0229. 

tippers  or  Maiters-C  the  currency  or  other  monetaiy  instrument  does  no!  accompany  I 
•  the  dale  of  entry,  depaituie.  maMng,  or  shipping  mWi  the  Commissioner  of  Customs,  Att 

aveiers— Travelers  carrying  currency  or  other  mortetary  instruments  wilh 

d  States  with  the  Customs  oAicer  in  charge  at  any  Customs  port  of  entiyCr  depai 

dtional  report  of  a  parbcular  tansportabon.  mailng.  or  shippng  ol  currency  or 
9d  to  file  a  report  shall  be  escuaed  Ircm  hebdity  tor  faKure  to  do  so  r,  in  fact,  a 

XLTIES:  Civil  aiKl  criminal  penalties,  including  under  certain  ciri 
lUure  to  file  a  report,  nHttg  a  report  contatnln^^fflWNM  omltsii 
ument  may  be  subject  to  seizure  and  foifeitur^^ec  31  U.S? 


reoeipi  of  Bie  cuneni:y  <x  moneiaiy 
Transportation  Reports.  Washaiglon 


4790  rrvy  be  tiled  t>y  mail  on  or 
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the  time  of  riepartiire  from  ttie 


fied  However  no  person  otfiervww 
CiiStoms  Servce  office 


more  tttan  ten  years,  arc  proiMad 
addttioa  the  currcrKy  or  monetary 
S317  and  31  CFR  103.58,  and  U.S.& 


MIT10NS: 

;-Each  agent,  agency,  branch  or  office  w<nin  the  Un9^  Sta^  of  ai*  peraon 

lized  under  the  lawis  of  any  jfits  nt^lhe  U>^(d  Slatedl^lfa  privaMhaQlr.  (3)  a 

r  the  laws  of  any  Stale  ounthe  Ufii3)h^tates\4)  an  insured  instiuiion 

jtion;  (6)  a  credit  uniot^(^»nzed  under  lh^«Ms  oKany  Stale  or  of  the  United  Sdta^a\  (7) 

(Vision  of  the  bankjrfpenrisory  authorties  ofvSlalVother  tha<7>Noney  sarvica 

nation  acting  undOTthe  prov! 


(I  one  lartnore  of  Itie  capaciies  iiaad:  (1)  a  commeiual  bank  or  trust  company 

savings  and  k>an  assocation.  and  building  and  ban  association  organizad 

401  of  Hw  National  Housing  Act   (5)  a  savngs  bank.  irJustrel  tank  or  otiier  thrill 

organization  chartered  under  the  banlong  la>-.';>  d  any  State  and  subfsd  to  the 

a  l>ank  organized  under  foreign  law;  and  (S)  any  national  tnnlung  assocation  or 

S611-632) 


ign  Bank-A  t>anl( 
VMlNn  the  Unied 


er  or  Dealer  in  SecivM' 
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Mcation  Number-lndhMiMlt 
tration  number.  All  oliwrt 


(12  use. 
iiflii  iiTkjjUtn  outside  the  United  Stales  of  a  bank.  The  term  does  not  inckide  an  agera.  agency,  branch  or 

luired  to  be  registered  wilh  the  Securities  and  Exchange  Commission  under  the  Securities  Exchange  Act 

'  social  tJcurtty  number,  IT  any.  Hotvever,  aliens  who  do  not  have  a  social  security  raantter  should  entc  txssport  or  aHen 
er  ttwir  employei^lenHflcation  number. 


My  uislniinents- (1 )  Com  or  currency  of  the 
ar>dorsed  wrtlKjut  restncbon,  made  out  to  a  ~ 
-e  signed  but  on  which  the  name  ol  Vie  peyee  has 
s  or  rnoney  orders  made  payable  to  the  order  ol  a 


f  any  other  counby.  (2)  bavelar's  chei*s  in  any  tarm.  (3)  negodable  nslnjmenls  (nekidvig  checks  promnsory  notes,  and  money  orters)  m  bearer 
r  othorwwe  in  such  form  ttm  «le  thereto  passes  upon  delwery.  (4)  rcomplele  msaumenls  frduding  cheeks  pronvsaory  ncMa  and  money  orders) 
.  wid  (S)  secutes  or  stock  m  bearer  form  or  olhenmse  m  surfi  tonii  that  tale  ttiereto  pesses  upon  dekvery  Monetary  iisbumerto  do  nc«  nek^e  H 
S  peraon  vnhich  have  not  been  endorsed  or  vnhich  bear  reabicavoeBdoraemenIs  (•)  ««rehouse  reoaipl*,  or  (m)  mis  of  lading 


<>-An  individual,  a  corporabon  a  parwership.  a  tiuct  or  estate,  a  jomt  stock  company,  and  aaaoaatton.  a  syndrcale.  lomt  venture  or  other  unmoorpoiated  organoabon  or  group,  an  IndMn  Tnbe  (as  Iha  torm  is 
d  n  the  Indian  Gamng  Regulatory  Act),  and  al  enbbes  cognizable  as  legal  peraonakbas 

CIAL  INSTRUCTIONS* 

houW  con^jlete  each  line  that  ipkes  to  you  PART  II.  .BkjcklS.  piov«letheooniple«Bnameofthe«hipperor  rec^xenton  whoaebeha»lhee«ponabonor  imponabon»»soonduaed  PAKTIII  -Sooolylypeor 
nenl,  issung  enttly.  and  date,  son*  or  other  idenWywig  number,  and  poyee  (*  any)  PARTIV  -  Btock  22A  and  228.  enter  the  enacl  dale  you  ahaiped  or  roeewed  cunency  or  monetary  in«rumertl(s)  Bloe»21.« 
rcy  or  monetary  msbuments  of  more  than  one  country  is  involved,  attach  a  list  shij>««ng  each  type,  country  or  ongw  and  amwint  ^ 

PRIVACY  ACT  ANO  PAPERWORK  REDUCTION  ACT  NOTICE: 

ant  to  the  lequramenls  of  Pubkc  law  93-S78  (Pnvacy  Act  of  1974).  nolioa  s  hereby  grven  that  the  aulhoi«y  to  amact  rrikjiiiieauii  on  Form  4790  in  aooordanea  ««>  5  U  S  C  S52a(eX3)  a  Pi**c  law  91.608,  V. 
53ie,5USC  301 ,  Rewganiiabon  Plan  tto  1  of  1950;  Tieesury  Department  Ho  186.  revised,  a*  amended,  31  CFR  103,  and  44  USC  3501 


isicipal  purpoce  tar  coHecbng  the  iiifuiiiiabon  a  to  assure  maiitenanoe  of  reports  or  reconls  where  such  reports  or  records  have  a  hi^  degree  c<  usefulness  r  cnmmaJ  tan.  or  regutatory  In 

9din^  The  Inlomiabon  cofcOed  may  be  pioviled  to  those  ofBceis  and  emptoyeei  ol  the  Customs  Sennoe  and  any  o»»er  oona<ilLient  un«  ot  the  Depertmert  d  the  Treeuiry  »4io  have  a  negtor  ftetecorda  »i  *» 
manoe  of  then  dubea  The  leoords  may  be  referred  to  any  other  deportment  or  agency  ol  the  Federal  Guveiriiner4  upon  the  requeal  o<  the  head  o<  such  department  or  agency  The  rtormaeon  coiaaed  may  alao 
ivKled  to  appropnate  state,  kxal.  and  foreign  ammaf  taiw  enforcement  and  regulatory  personnel  in  Ihe  performance  <tf  the*  ollical  diAes 

sure  ol  tha  ir«omiBbon  IS  mandatory  pursuant  to  31  USC  5316  wd  31  CFR  Part  103  Faiure  to  provide  all  or  any  part  of  the  requested  Inkxmabon  may  subierJ  the  currency  or  monrtanf  Inrtniments  to  saewe 
<teihjre  aswakassubiecttheindMidualtouxlandcnninaltabMies. 

ture  of  the  socalsecunly  number  amendatory  The  aulhonty  to  cofcd  this  number  a  31  use  5318(b)  and  31  CFR  103  27(d)  The  social  secunty  number  wil  be  used  as  a  mwns  to  bantty  the  mdwidual  «*o 
le  record. 

eney  may  not  conduct  or  sponaoi.  and  a  person  a  not  requred  to  respond  to.  a  ooHecboo  of  »4o<mabon  unless  it  displays  a  cunenby  vakd  OMB  coneol  number  The  coladion  of  ttvs  rtamabon  a  mandatory 
ant  to  31  US  C  5316.  of  Tide  II  of  the  Bank  Secrecy  Act.  whch  a  attnnistered  by  Treesurys  Fnanoal  Cnmes  Enforcement  Netimrk  (FINCEtJ) 

nent  requred  by  5  CFR  1320  8(t>)(3)(i«)  The  esbnwled  average  bunten  assooated  valh  tho  oollacbon  of  mlonnabon  s  11  mawtes  per  respondent  or  reoon)  la»et^  .'''T^.  !^  'ly*^  ""^"^"^ 
tents  concerning  the  accuracy  ot  this  burden  ostnate  and  suggesbons  lor  reducing  Iha  Buroen  should  be  directed  to  the  Deperknent  of  the  Treasury.  Fnanoal  Cnmes  Enforcement  NetaoK  P  O  ear  39  VWnna, 
a  771  m  DO  WOT  send  com  meted  forms  to  this  office-See  When  and  Where  To  File  above, 

'■  '  Customs  4790  (03«3) 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Federal  Register 

Vol.  68,  No.  11 

Thursday,  January  16,  2003 


§301-10.303    [Corrected] 

On  page  494,  in  §301-10.303,  the 
table  should  read  as  follows: 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  301-10 
[FIR  Amendment  112] 
R1N309O-AH77 

Federal  Travel  Regulation;  Prtvat^^br 
Owned  Vehicle  Mileage 
Reimbursement 

Correction 

In  rule  document  03-136  beginning 
on  page  493  in  the  issue  of  January  6, 
2003,  make  the  following  correction: 

vately  owned  at 

vately  owned  a  I 
vately  owned  ai 
vately  owned  m 

^  Cents  per  mile 


For  use  of  a 

Your  reimbursement  is 

Privately  owned  aircraft  (e.g.,  helicopter,  except  an  airplane) 

Privately  owned  airplane  

Privatelv  owned  automobile             

Actual  cost  of  operation  (i.e.,  fuel,  oil,  plus  the  additional  expenses  list- 
ed in  §301-10.304). 
95.5.' 
36.0.1 

Privatelv  owned  motorcvcle 

27.5.' 

[FR  Doc.  C3-136  Filed  1-15-03;  8:45  am) 
nUJNG  CODE  1S06-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  36 

[Doclcet  No.  FAA-2000-7587  Amdt  No.  21- 
81,  3&-24&  91-275] 

RIN  2120-AH03 

Noise  Certification  Standards  for 
Subsonic  Jet  Airplanes  and  Subsonic 
Trartsport  Category  Large  Airplanes 

Correction 

In  the  issue  of  Friday,  January  10, 
2003,  appearing  on  page  1512,  in  the 


correction  of  rule  document  02-15835, 
there  was  an  additional  error.  The 
correction  appears  as  follows: 

§  36.6    [Corrected] 

On  page  1512,  in  the  third  column,  in 
correction  1.,  in  the  first  and  second 
lines,  "On  the  same  page,  in  the  same 
coliunn,  in  the  same  section"  should 
read,  "On  page  45212,  in  the  first 
column,  in  §  36.6". 

[PR  Doc.  C2-15835  Filed  1-15-03;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

Disability  and  Rehabilitation  Research 
Projects  (DRRP)  Program;  Notice  of 
Final  Priority 

agency:  National  Institute  on  Disability 

and  Rehabilitation  Research  (NIDRR), 

Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  final  priority. 

summary:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  announces  a  final  priority  on 
Capacity  Building,  Coordination,  and 
Collaboration  projects  under  the 
Disability  and  Rehabilitation  Research 
Projects  (DRRP)  Program  of  the  National 
Institute  on  Disability  and 
Rehabihtation  Research  (NIDRR).  The 
Assistant  Secretary  may  use  this  priority 
for  competitions  in  fiscal  year  2003  (FY) 
and  later  years.  We  take  this  action  to 
focus  research  attention  on  an  identified 
national  need.  We  intend  this  priority  to 
improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities  from  traditionally 
underserved  racial  and  ethnic 
populations. 

EFFECTIVE  DATE:  This  priority  is  effective 
February  18.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via  the 
Internet:  donna.nangie@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Disability  and  Rehabilitation  Research 
Projects  (DRRP)  Program 

The  purpose  of  the  DRRP  Program  is 
to  plan  and  conduct  research, 
demonstration  projects,  training,  and 
related  activities  that  help  to  maximize 
the  full  inclusion  and  integration  of 
individuals  with  disabilities  into  society 
and  to  improve  the  effectiveness  of 
services  authorized  under  the 
Rehabilitation  Act  of  1973,  as  amended 
(the  Act). 

Section  21 

Section  21(b)(2)(A)  of  the  Act 
authorizes  NIDRR  to  make  awards  to 


minority  entities  and  Indian  tribes  to 
carry  out  activities  authorized  under 
title  II  of  the  Act.  A  minority  entity  is 
defined  as  a  historically  black  college  or 
university  (a  Part  B  institution,  as 
defined  in  section  322(2)  of  the  Higher 
Education  Act  of  1965,  as  amended),  a 
Hispanic-serving  institution  of  higher 
education,  an  American  Indian  tribal 
college  or  university,  or  another 
institution  of  higher  education  whose 
minority  student  enrollment  is  at  least 
50  percent.  Consistent  with  section 
21(b)(2)(A),  eligibility  is  limited  to 
minority  entities  and  Indian  tribes. 

New  Freedom  Initiative  and  the  NIDRR 
Long-Range  Plan 

This  priority  reflects  issues  discussed 
in  the  New  Freedom  Initiative  (NFl)  and 
NIDRR's  Long-Range  Plan  (the  Plan). 
The  NFI  can  be  accessed  on  the  Internet 
at:  http://www.whitehouse.gov/news/ 
freedominitiative/freedominiative.html. 

The  Plan  can  be  accessed  on  the 
Internet  at:  http://www.gov/offices/ 
OSERS/NIDRR/Products. 

Through  the  im'^lementation  of  the 
NFI  and  the  Plan,  NIDRR  seeks  to:  (1) 
Improve  the  quality  and  utility  of 
disability  and  rehabilitation  research; 

(2)  foster  an  exchange  of  expertise, 
information,  and  training  to  facilitate 
the  advancement  of  knowledge  and 
understanding  of  the  unique  needs  of 
traditionally  underserved  populations; 

(3)  determine  best  strategies  and 
programs  to  improve  rehabilitation 
outcomes  for  underserved  populations; 

(4)  identify  research  gaps;  (5)  identify 
mechanisms  of  integrating  research  and 
practice;  and  (6)  disseminate  findings. 

Analysis  of  Comments  and  Changes 

There  are  no  differences  between  the 
notice  of  proposed  priority  (NPP)  and 
this  notice  of  final  priority  (NFP). 

In  response  to  oiu  invitation  in  the 
NPP,  three  parties  submitted  comments 
on  the  proposed  priority.  An  analysis  of 
the  conunents  and  of  any  changes  in  the 
priorities  since  publication  of  the  NPP 
follows. 

Comment:  One  commenter  suggested 
that  issues  of  minority-focused  capacity 
building  and  rehabilitation  research 
should  be  a  shared  responsibility  across 
all  NIDRR  funded  projects  and 
activities.  The  conunenter 
commimicated  that  a  more  equitable 
sharing  of  this  responsibility  will 
improve  research  outcomes  and  provide 
greater  educational  opportunities  for 
qualified  minority  students.  It  was 
further  suggested  that  a  collaborative 
model  proposed  under  the  priority  for 
addressing  underserved  populations 
might  be  more  effective  if  research  area 
four  of  the  priority  was  made  mandatory 


05  the  wording  in  the  first  bullet  , 

following  the  proposed  priorities  was 
revised  to  identify  non-minority 
institutions  specifically. 

Discussion:  NIDRR  continues  to 
encourage  collaboration  between 
minority  and  non-minority  entities 
across  the  NIDRR  research  agenda.  The 
suggested  activities  specified  in  the 
published  priority  emphasize  the  need 
for  applicants  to  propose  and  establish 
collaborative  efforts  with  minority  and 
non-minority  entities,  especially 
partnerships  among  minority  entities 
and  Indian  Tribes  for  the  purpose  of 
capacity  building,  and  particularly  with 
a  focus  on  establishing  partnerships 
with  non-minority  entities.  An 
applicant  is  required  to  demonstrate  in 
its  application  for  funding  how  it  will 
address  the  requirement  to  collaborate. 
The  peer  review  process  will  evaluate 
the  merits  of  the  proposed  approach  in 
establishing  such  collaborative  efforts. 

Change:  None. 

Comment:  One  commenter  welcomed 
approaches  that  would  improve  the 
public  rehabilitation  system  by 
increasing  its  capacity  to  address  the 
needs  of  all  individuals  with 
disabilities.  The  commenter  suggested 
that  the  availability  of  such  approaches 
could  assist  in  identifying  staff  training 
needs  and  strategies  for  use  in 
responding  to  these  needs. 

Discussion:  NIDRR  intends  that  the 
proposed  priority  recognizes  the  need 
for  research  focused  on  achieving 
improved  uiiderstanding  of  the  needs  of 
all  individuals  with  disabilities, 
including  individuals  from  diverse 
racial  and  ethnic  groups,  cultures,  and 
backgrounds.  This  DRRP  is  being 
established  for  the  piupose  of  fostering 
activities  that  will  improve  service 
delivery,  the  availability  of  appropriate 
support  systems,  training  and 
dissemination  of  research  information, 
and  facilitating  collaborative 
partnerships  that  can  ensiue  and 
enhance  capacity  to  address  the  needs 
of  all  individuals  with  disabilities. 

Changes:  None. 

Comment:  One  conunenter  noted  that 
drug  and  alcohol  abuse,  as  well  as 
mental  health  issues,  affect  the  Native 
American  population  disproportionately 
in  comparison  to  the  non-Native 
population.  It  was  also  suggested  that 
when  this  factor  is  compounded  with 
the  special  issues  of  disability  and  the 
unavailability  of  local  services,  the 
problem  becomes  severe.  The 
commenter  noted  that  increased 
assistance  is  needed  by  way  of  services, 
input  from  the  individual  and  tribe, 
discussions  by  all  parties  involved, 
communication,  and  oversight. 
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Discussion:  The  published  priority 
does  not  preclude  applicants  horn 
investigating,  evaluating,  and 
demonstrating  strategies  that  are 
consistent  with  the  suggestions  of  the 
commenter.  The  peer  review  process 
will  enable  the  merits  of  strategies 
proposed  in  an  application  to  be 
evaluated. 

Change:  None. 

The  background  for  the  priority  was 
published  in  the  NPP. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  priority,  we  invite  applications 
through  a  notice  in  the  Federal  Register. 
When  inviting  applications  we  designate  the 
priority  as  absolute,  competitive  preference, 
or  invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  priority  (34  CFR 
75.105(c){2)(i));  or  (2)  selecting  an 
application  that  meets  the  priority  over 
an  application  of  comparable  merit  that 
does  not  meet  the  priority  (34  CFR 
75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Priority 

This  priority  is  intended  to  improve 
the  quality  and  utility  of  research 
related  to  individuals  with  disabilities 
from  traditionally  underserved  racial 
and  ethnic  populations  £md  to  enhance 
Imowledge  and  awareness  of  issues 
related  to  these  populations.  The 
priority  will  achieve  this  goal  by  (1) 
building  the  capacity  of  researchers, 
especially  individuals  from  traditionally 
underserved  racial  and  ethnic 
populations,  and  (2)  conducting 
disability  research  that  examines  the 
unique  needs  and  factors  that  influence 
rehabilitation  outcomes  for  individuals 
with  disabilities  from  traditionally 
underserved  racial  and  ethnic 
populations. 

Applicants  must  choose  a  minimum 
of  three  and  up  to  a  maximum  of  five 
research  areas  below.  Due  to  the  need  to 
focus  research  and  capacity-building 
activities  on  specific  groups  or  topics, 


applicants  may  target  those  populations 
appropriate  to  the  activities  that  they 
propose. 

The  DRRP  research  and  capacity- 
building  areas  are: 

(i)  To  investigate  and  evaluate 
disability  and  rehabilitation  outcomes 
for  individuals  with  disabilities  from 
traditionally  underserved  racial  and 
ethnic  populations  in  State  vocational 
rehabilitation  systems  (VR),  and  assess 
between  State  and  within  State 
differences  in  outcomes. 

(2)  To  investigate  and  evaluate  access 
to  and  acceptance  rates  for  VR  services, 
types  of  services  provided,  and  costs  of 
rehabilitation  services  for  individuals 
with  disabilities  from  traditionally 
underserved  racial  and  ethnic 
populations  compared  to  non-minority 
individuals. 

(3)  To  investigate,  evaluate,  and 
develop,  as  needed,  indices  and 
measures  to  assess  the  capacity  of  the 
disabiUty  and  VR  personnel  workforce 
to  provide  quality  services  to 
individuals  with  disabilities  from 
traditionally  imderserved  racial  and  ' 
ethnic  populations. 

(4)  To  investigate,  evaluate,  and  report 
activities  that  strengthen  disability- 
related  research  collaboration  between 
minority  entities  and  non-minority 
entities,  particularly  collaboration  to 
improve  rehabihtation  services  and 
outcomes  for  traditionally  underserved 
racial  and  ethnic  populations. 

(5)  To  investigate,  develop  as  needed, 
and  evaluate  strategies  for  strengthening 
resources  and  research  capacity  of 
minority  entities  and  Indian  tribes, 
particularly  the  expertise  and 
infrastructure  requirements  that  are 
needed  to  ensure  the  optimal 
participation  of  minority  entities  and 
Indian  tribes  in  disability  and 
rehabilitation  research. 

(6)  To  investigate,  develop,  and 
evaluate  strategies,  such  as  cultural 
competency  training,  targeted 
recruitment  efforts,  and  incentives,  to 
include  and  enhance  retention  of 
students  and  investigators  from 
traditionally  underserved  racial  and 
ethnic  populations  as  rehabilitation 
researchers,  administrators,  and 
educators. 

(7)  To  investigate  auid  evaluate  the 
effect  of  persons  from  traditionally 
underserved  racial  and  ethnic 
populations  participating  in  disability 
and  rehabilitation  research  activities, 
direct  service  delivery,  and  training 
programs,  and  determine  to  what  extent 
participation  assists  to  improve  VR 
outcomes  for  underserved  populations. 

The  DRRP  project  will  provide 
information  leading  to  better 
understanding  of:  (1)  Factors  that 


contribute  to  different  VR  outcomes  for 
traditionally  underserved  racial  and 
ethnic  populations  compared  to  non- 
minorities,  (2)  training  needs  and 
effective  training  strategies,  (3)  effective 
approaches  for  improving  collaboration 
between  minority  entities  and  Indian 
tribes  and  other  institutions,  and  (4) 
strategies  that  strengthen  the  research 
infr-astructure  and  capacity-building  for 
minority  entities  and  Indian  tribes. 

In  carrying  out  the  purposes  of  the 
priority,  the  DRRP  must: 

•  Through  consultation  with  the 
NIDRR  project  officer,  coordinate  and 
establish  partnerships,  as  appropriate, 
with  other  academic  institutions  and 
organizations  that  are  relevant  to  the 
project's  proposed  activities,  including 
minority  entities  and  Indian  tribes; 

•  Demonstrate  use  of  culturally 
appropriate  data  collection,  evaluation, 
dissemination,.training,  and  research 
methodologies  and  significant 
knowledge  of  the  needs  of  individuals 
with  disdiilities  from  traditionally 
underserved  populations; 

•  Develop,  implement,  and  evaluate 
dissemination  strategies  for  research 
and  capacity-building  products 
developed  by  the  project; 

•  Demonstrate  appropriate 
multidisciplinary  linkages; 

•  Develop  and  regularly  update  an 
onUne  information  dissemination 
system  and  make  materials  readily 
available  in  alternate  formats; 

•  Conduct  an  annual  evaluation  of  all 
activities  undertaken  in  support  of 
capacity-building  using  formal  measures 
and  indicators; 

•  Provide  expertise,  consultation,  and 
technical  assistance  on  capacity- 
building  and  cultural  competence  to 
individuals  and  organizations  seeking 
information;  and 

•  Ensure  an  interdiscipUnary 
outreach  effort  in  conducting  research 
and  capacity-building  activities. 

Intergovernmental  Review  /^"" " 

This  program  is  not  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site:  http:// 
www.ed.gov/legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site,  ff  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
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Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo-gov/nara/ 
fjndex.btml. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.13,3A.  Disability  Rehabilitation 
Research  Project.) 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b). 

Dated:  January  13.  2003. 
Robert  H.  Paslemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc.  03-1016  Filed  1-15-03;  8:45  am] 
BILLING  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[C^DA  No.:  84.133A-17] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
institute  on  Disability  and 
Rehabilitation  Research-Disability 
Rehabilitation  Research  Projects 
(DRRP)  Program;  Notice  Inviting 
Applications  for  Fiscal  Year  2003 

agency:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
fiscal  year  (FY)  2003. 

Purpose  of  the  Program:  The  purpose 
of  the  DRRP  Program  is  to  improve  the 
effectiveness  of  services  authorized 
under  the  Rehabilitation  Act  of  1973 
(the  Act),  as  amended.  For  FY  2003  the 
competition  for  new  awards  focuses  on 
projects  designed  to  meet  the  priority 
we  describe  in  the  Priority  section  of 
this  application  notice.  We  intend  this 
priority  to  improve  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities  from  traditionally 
underserved  racial  and  ethnic 
populations. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
limited  to  minority  entities  and  Indian 
tribes. 

Application  Available:  January  16, 
2003. 

Deadline  for  Transmittal  of 
Applications:  March  17,  2003. 

Maximum  Award  Amount:  $350,000. 

Note:  We  will  reject  any  application 
without  consideration  that  proposes  a  budget 
exceeding  the  stated  maximum  award 
amount  in  any  given  year  (34  CFR  75. 104(b)). 

Estimated  Number  of  Awards:  3. 
Project  Period:  Up  to  60  months. 


Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75,  77,  80,  81,  82,  85. 
86  and  97,  and  (b)  The  program 
regulations  34  CFR  part  350. 

Priority 

This  competition  focuses  on  a  project 
designed  to  meet  the  priority  in  the 
notice  of  final  priority  for  thi§  program, 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

For  FY  2003,  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3)  we  consider  only 
applications  that  meet  this  priority. 

Selection  Criteria 

The  selection  criteria  to  evaluate 
applications  under  this  program  are 
found  in  the  application  package. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  Fiscal  Year  2003,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  for  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  Disability 
Rehabilitation  Research  Projects  (DRRP) 
Program— CFDA  #84.133A  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  under  the  DRRP, 
you  may  submit  your  application  to  us 
in  either  electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e-Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 


Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  niunber  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ Award  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  DRRP  and  you  are  prevented  from 
submitting  your  application  on  the 
closing  date  because  the  e-Application 
system  is  unavailable,  we  will  gremt  you 
an  extension  of  one  business  day  in 
order  to  transmit  your  application 
electronically,  by  mail,  or  by  hand 
delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  and  3:30  p.m., 
Washington,  DC  time,  on  the  deadline 
date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
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4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date.  The  Department  must 
acknowledge  and  confirm  these  periods 
of  unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  luider  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  DRRP  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  thee-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 


Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.133A-17. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via 
Internet:  Donna.Nangle@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  may  call  the 
TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  dociunents  published  in  the 
Federal  Register,  in  text  or  Adobe 


Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site:  http:// 
www.ed.gov/legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at 
1-888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http:// www.access.gpo. gov /nam/ 
index. html. 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b).. 

Dated:  January  13,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc.  03-1017  Filed  1-15-03;  8:45  am] 
BILLING  CODE  4000-01-f> 
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583 648 

585 648 

25  CFR 

170 1003 


26  CFR 

1 1534 

602 1534 

Proposed  Rules: 

1 1020 

27  CFR 

Proposed  Rules: 

9 1020,2262 

29  CFR 

4022 1965 

4044 1965 

Proposed  Rules: 

1910 1023,  1399 

1915 1023.  1808 

1926 1023 

2550 992 

30  CFR 

250 45 

917 2196.2199 

Proposed  Rules: 

250 1808 

901 2263 

916 .2265 

920 2268 

938 721 

944 521 

31  CFR 

103 493 

33  CFR 

117 1366.2201 

165 1005.  1162,  1967,  2201 

Proposed  Rules: 

151 523 

328 1991 

334 .1790.1791 

34  CFR 

200 1008 

38  CFR 

17 1009 

39  CFR 

3001 46 

Propoeed  Rules: 

111 530 

3001 2272 

40  CFR 

9 .848 

22 2203 

50 614 


52 663,  1366.  1370,  1970, 

1972,  2204,  2206.  2208, 
2211,2217 

62 48.50,52,53 

63 2227 

70 ; 1974 

81 1370,  1657,  2217 

82 238 

69 1162 

112 13^ 

180 269.  274,  283.  2242 

300 1537,2247 

710 848 

723 848 

Proposed  Rules: 

52 723.  1414.  1998.  2275. 

2276 

55 1570 

62 76,77 

63 .77,  78.  329.  1276.  1660. 

1888.2110,2276 

81 1414 

69 1175 

110 1991 

112 1352.  1991 

116 1991 

117 1991 

122 1991 

180 1575 

230 1991 

232 1991 

258 2276 

260 2276 

261 531.2276 

264 2276 

265 2276 

266 2276 

270 2276 

271 2276 

279 2276 

281 329 

300 1580.  1991.  2277 

401 1991 

41  CFR 

Oh.  301 196 

102-75 1167 

301-10 493.  2402 

42  CFR 

403 1374 

416 ...1374 

418 1374 

460 1374 

482 1374 

483 1374 

485 1374 


^CFR 

1860 .494 

44  CFR 

65 1540.  1543 

67 1547.  1549.  1550 

Proposed  Rules: 

67 1581.  1585 

47  CFR 

20 2252 

73. .503.  504,  670.  1554,  1555. 

1985.  1986 

76 670 

Proposed  Rules: 

Ch.  1 723,730 

2 1999 

73 532.  533.  1586.  1587. 

1657.  2278 

76 1657,2278 

90 1999 

48  CFR 

904 55 

952 ..55 

970 : 55 

Proposed  Rules: 

505 1358 

49  CFR 

107 1342 

171 „ „ 1013 

192 56 

195 56 

219 57 

571 ._ 504 

Proposed  Rules: 

10 -. 2002 

571 2003 

50  CFR 

17 1220 

20 1388 

300 1392 

622 2188 

635 711 

648 57,  60.  533 

660 908 

679 715,1392 

Proposed  Rules: 

17 331 ,  2283 

18 1175 

229 1414 

635 1024,  1430 

648 1587,2303 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  16, 
2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Municipal  solid  waste 
landfills;  published  1-16-03 
Aif  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

California;  published  12-17- 
02 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Sodium  chlorate  et  al.; 
published  1-16-03 
Practice  and  procedure: 
Environmental  Appeals 
Board;  physical  relocation; 
published  1-16-03 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  putHished  1-16-03 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Incoming  publications; 
softcover  materials; 
published  12-17-02 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 
seamen: 

Great  l^kes  Maritime 
Academy;  graduates 
eligibility  for  unrestricted 
third-mate  licenses; 
published  12-31-02 
Vocational  rehabilitation  and 
education: 

Great  Lakes  Maritime 
Academy — 
Graduate  eligibility  for 
third-mate  licenses; 
published  10-18-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 


Service  difficulty  reports; 
effective  date  delay; 
published  11-23-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marinating  orders: 
Central;  comments  due  by 
1-21-03;  published  11-19- 
02  [FR  02-290301 
Walnuts  grown  in — 
Califomia;  comments  due  by 
1-21-03;  published  11-21- 
02  [FR  02-29601) 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  Stamp  Program: 
Food  retailers  and 
wholesalers;  administrative 
review  requirements; 
comments  due  by  1-24- 
03;  published  11-25-02 
[FR  02-29889] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber 
sale  and  disposal: 
Timber  sale  contracts 
extension  to  facilitate 
urgent  timt)er  removal 
from  ottier  lands; 
comments  due  by  1-21- 
03;  published  11-21-02 
[FR  02-29542] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Northern  right  whales; 
comments  due  by  1-21- 
03;  published  11-19-02 
[FR  02-29360] 
Fishery  conservatk>n  and 
management: 

Nortf)eastem  United  States 
fisheries — 
Atlantk:  bluefish; 
comments  due  by  1-21- 
03;  published  1-6-03 
[FR  03-00179] 
Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  1-21- 
03;  published- 12-4-02 
[FR  02-30756] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  pool  operators  and 

commodity  trading  advisors: 

Requirement  to  register  for 

CPOs  of  certain  pools 


and  CTAs  advising  such 
pods;  exemption; 
comments  due  by  1-23- 
03;  published  1-16-03  [FR 
03-00894] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Indian  organizations  and 
Indian-owned  economic 
enterprises;  utilization; 
comments  due  t)y  1-21- 
03;  published  11-22-02 
(FR  02-29465] 

Provisional  award  fee 
payments;  comments  due 
by  1-21-03;  published  11- 
22-02  [FR  02-29466] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 

Case-by-case  determinatkms 
under  Clean  Air  Act,  etc.; 
comnients  due  by  1-20- 
03;  published  12-9-02  [FR 
02-31012] 

Chromium  emissions  from 
hard  ar>d  decorative 
chromium  electroplating 
and  chromium  anodizing 
^    tanks;  comments  due  by 
1-21-03;  published  11-19- 
02  [FR  02-29334] 
Air  programs: 

Commercial  and  industrial 
solid  waste  incinerators 
constructed  on  or  before 
November  30,  1999; 
Federal  plan 
requirements;  comments 
due  by  1-24-03;  published 
11-25-02  [FR  02-28923] 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Mississippi;  comments  due 
by  1-21-03;  published  12- 
20-02  [FR  02-31977] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
■    Minimal  risk  active  and  inert 
ingredients;  tolerance 
exemptions;  comments 
due  by  1-21-03;  put>lished 
11-20-02  [FR  02-29172] 

Water  supply: 
National  primary  drinking 
water  regulatk>ns — 

Arsenic  standard; 
clarification;  comments 
due  by  1-22-03; 
published  12-23-02  [FR 
02-32376] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk»s: 
Commercial  mobile  radk) 
servk:es — 


Wireless  enhanced  911 
emergency  calling; 
wireless  handsets  to  in- 
vehide,  embedded 
telematics  units; 
applicability  of 
E911  Phase  II 
requirements;  comments 
due  by  1-24-03; 
published  1-16-03  [FR 
03-00947] 

FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

Arbitratk>n  servk»s: 
Fee  schedule;  comments 
due  by  1-24-03;  published 
11-25-02  [FR  02-29481] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  ft 
Medicaid  Services 
Medicare: 
Honr>e  health  agencies  and 
'   ottier  entities;  posttiospital 
referral;  nondiscrimination; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29563] 
l-lospice  care  amendments; 
comments  due  t>y  1-21- 
03;  published  11-22-02 
[FR  02-29798] 
Photocopying  reimbursement 
nr>ethodology;  comments 
due  by  1-21-03;  published 
11-22-02  [FR  02-29076] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  artd  Drug 
Administration 

Medical  devices: 
Neurok>gKal  devices — 
Human  dura  mater; 
classification;  comments 
due  by  1-20-03; 
published  10-22-02  [FR 
02-26816] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
No  ChikJ  Left  Behind  Act; 
implementation: 
Negotiated  rulemaking 

committee,  intent  to  form; 

tribal  representatives; 

comments  due  by  1-24- 

03;  published  1-17-03  [FR 

03-01061] 

INTERIOR  OEPARTMENT 
Fish  and  Wildlife  Servica 

Endangered  and  threatened 
species: 
Critk:al  habitat 
designatkms — 
Preble's  meadow  jumping 
nxxjse;  comments  due 
by  1-21-03;  published 
11-21-02  [FR  02-29618] 

Findings  on  petitkxis,  etc. — 
Cerulean  wart>ler; 
comn>ents  due  by  1-21- 
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03;  published  10-23-02 
[FR  02-27004] 

JUSTICE  DEPARTMENT 
Parole  Commission 

Federal  prisoners;  paroling 
and  releasing,  etc.: 
United  States  and  District  of 
Columbia  Codes; 
prisoners  serving 
sentences 
Military  prisoners; 
mandatory  release; 
comments  due  by  1-21- 
03;  published  11-7-02 
[FR  02-28318] 

PERSONNEL  MANAGEMENT 
OFFICE 

OPM  employee  responsibilities 
and  conduct;  comments  due 
by  1-21-03;  published  11- 
20-02  [FR  02-29439] 
Organization,  functions,  and 
authority  delegations: 
Federal  Executive  Boards; 
comments  due  by  1-24- 
03;  published  11-25-02 
[FR  02-29848] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Division  6.2  infectious 
substances  and  other 
related  changes;  revisions; 
comments  due  by  1-21- 
03;  published  12-19-02 
[FR  02-31990] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Hearings  and  Appeals 
Office;  procedural  rules 
governing  cases; 
comments  due  by  1-21- 


03;  published  11-22-02 
[FR  02-29272] 

TRANSPORTATION 
DEPARTMEIfT 
Coast  Guard 

Drawbridge  operations: 
Florida;  comments  due  by 
1-21-03;  published  12-20- 
02  [FR  02-32140] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
1-24-03;  published  12-10- 
02  [FR  02-31134] 
de  Havilland;  comments  due 
by  1-22-03;  published  11- 
15-02  [FR  02-28999] 
Hartzell  Propeller,  Inc.; 
comments  due  by  1-21- 
03;  published  11-21-02 
[FR  02-29676] 
Piaggio  Aero  Industries 
S.p.A.;  comments  due  by 
1-22-03;  published  11-20- 
02  [FR  02-29133] 
Pilatus  Aircraft  Ltd.; 
comments  due  by  1-23- 
03;  published  12-18-02 
[FR  02-31753] 
Airworthiness  standards: 
Transport  category 
airplanes — 

Public  address  system; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29668] 
Class  E  airspace;  comments 
due  by  1-22-03;  published 
12-10-02  [FR  02-29898] 


Class  E5  airspace;  comments 
due  by  1-23-03;  published 
12-24-02  [FR  02-32416] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Defect  and  noncompliance — 
Manufacturer's  remedy 
program;  acceleration; 
comments  due  by  1-21- 
03;  published  12-5-02 
[FR  02-30523] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Stock  dispositions; 
suspension  of  losses; 
comments  due  by  1-21- 
03;  published  10-23-02 
[FR  02-26835] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  fomn  from  the 


Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  11/P.L.  10a-3 

National  Flood  Insurance 
Program  Reauthorization  Act 
of  2003  (Jan.  13,  2003;  117 
Stat.  7) 

Last  List  January  14,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  tittp:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserv9listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  l^ame. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address.     . 


I-'.  '»'■   :■*' 
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Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 

WUliam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n) 161.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $62.00 

1995 

(Book  I) $60.00 

1995 

(Book  n)  . . . : $66.00 

1996 

(Book  I) .$66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) 474.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  n) $76.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n)  $63.00 

2000-2001 

(Book  ni)  $76.00 

Published  by  the  OfBce  of  the  Federal  Register, 
National  Archives  and  Records  Adiunistration 

Mail  order  to: 

Superintendent  of  Documents 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1 530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
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Presidential  Documents 


Proclamation  7639  of  January  14,  2003 

National  Sanctity  of  Human  Life  Day,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  Nation  was  built  on  a  promise  of  life  and  liberty  for  all  citizens. 
Guided  by  a  deep  respect  for  human  dignity,  our  Founding  Fathers  worked 
to  secure  these  rights  for  future  generations,  and  today  we  continue  to 
seek  to  fulfill  their  promise  in  our  laws  and  oiu  society.  On  National 
Sanctity  of  Human  Life  Day,  we  reaffirm  the  value  of  human  life  and 
renew  our  dedication  to  ensuring  that  every  American  has  access  to  life, 
liberty,  and  the  pursuit  of  happiness. 

As  we  seek  to  improve  quality  of  life,  overcome  illness,  and  promote  vital 
medical  research,  my  Administration  will  continue  to  honor  our  country's 
founding  ideals  of  equal  dignity  and  equal  rights  for  every  American.  Every 
child  is  a  priority  and  a  blessing,  and  I  believe  that  all  should  be  welcomed 
in  life  and  protected  by  law.  My  Administration  has  championed  compas- 
sionate alternatives  to  abortion,  such  as  helping  women  in  crisis  through 
maternity  group  homes,  encouraging  adoption,  promoting  abstinence  edu- 
cation, and  passing  laws  requiring  parental  notification  and  waiting  periods 
for  minors.  * 

The  Born-Alive  Infants  Protection  Act,  which  I  signed  into  law  in  August 

2002,  is  an  important  contribution  to  our  efforts  to  care  for  human  life. 
This  important  legislation  helps  protect  the  most  vulnerable  members  of 
our  society  by  ensuring  that  every  infant  born  alive,  including  one  who 
survives  abortion,  is  considered  a  person  and  receives  protection  under 
Federal  law.  It  helps  achieve  the  promises  of  the  Declaration  of  Independence 
for  all,  including  those  without  the  voice  and  power  to  defend  their  own 
rights. 

Through  ethical  policies  and  the  compassion  of  Americans,  we  will  continue 
to  build  a  culture  that  respects  life.  Faith-  based  and  community  organizations 
and  individual  citizens  play  a  critical  role  in  strengthening  our  neighborhoods 
and  bringing  care  and  comfort  to  those  in  need.  By  helping  fellow  citizens, 
these  groups  recognize  the  dignity  of  every  human  being  and  the  possibilities 
of  every  life;  and  their  important  efforts  are  helping  to  build  a  more  just 
and  generous  Nation.  By  working  together  to  protect  the  weak,  the  imperfect, 
and  the  unwanted,  we  affirm  a  culture  of  hope  and  help  ensure  a  brighter 
future  for  all. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Sunday,  January  19, 

2003,  as  National  Sanctity  of  Human  Life  Day.  As  we  reflect  upon  the 
sanctity  of  human  life,  I  call  upon  all  Americans  to  recognize  this  day 
with  appropriate  ceremonies  in  om-  homes  and  places  of  worship,  to  rededi- 
cate  ourselves  to  compassionate  service,  and  to  reaffirm  our  commitment 
to  respecting  the  life  and  dignity  of  every  human  being. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  January,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  bidepend- 
ence  of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


(^ 


(FR  Doc.  03-1276 
Filed  1-16-03;  8:45  ami 
Billing  code  3195-01-P 


2411 


Federal  Register 

Vol.  68,  No.  12 

Friday,  January  17,  2003 


Presidential  Documents 


Title  3— 

The  President 


Presidential  Determination  No.  03-10  of  January  10,  2003 

Presidential  Determination  on  Waiver  of  Conditions  on 
Obligation  and  Expenditure  of  Funds  for  Planning,  Design, 
and  Construction  of  a  Chemical  Weapons  Destruction  Facility 
in  Russia 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  8144  of  the  Department 
of  Defense  Appropriations  Act  for  Fiscal  Year  2003  (Pubhc  Law  107-248) 
(the  "Act"),  I  hereby  certify  that  waiving  the  conditions  described  in  section 
1305  of  the  National  Defense  Authorization  Act  for  Fiscal  Year  2000  (Public 
Law  106-65)  is  important  to  the  national  security  interests  of  the  United 
States,  and  include  herein,  for  submission  to  the  Congress,  the  statement, 
justification,  and  plan  described  in  section  8144(a)  of  the  Act.  You  are 
authorized  and  directed  to  transmit  this  certification,  including  the  statement, 
justification,  and  plan  to  the  Congress  and  to  arrange  for  its  publication 
in  the  Federal  Register. 


(/^ 


THE  WHITE  HOUSE, 
Washington,  January  10,  2003. 


Billing  code  4710-10-P 
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STATEMENT,  JUSTIFICATION  AND  PLAN  INCLUDED  IN  PRESIDENTIAL 

CERTIFICATION  UNDER  SECTION  8144  OF  THE 

DEPARTMENT  OF  DEFENSE  APPROPRIATIONS  ACT  FOR  FY  2003 

(P.L.  107-248) 

Section  8144  of  Public  Law  107-248  provides  that  the 
conditions  described  in  section  1305  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000  (Public  Law  106-65) 
(FY2000  Act)  shall  pot  apply  to  the  obligation  and  expenditure 
of  funds  for  fiscal  years  2000,  2001,  2002  and  2003  for  the 
planning,  design,  or  construction  of  a  chemical  weapons  (CW) 
destruction  facility  in  Russia  if  the  President  submits  to 
Congress  a  written  certification  that  includes: 

(1)  a  statement  as  to  why  waiving  the  conditions  is  important  to 
the  national  security  interests  of  the  Untied  States; 

(2)  a  full  and  complete  justification  for  exercising  this 
waiver;  and 

(3)  a  plan  to  promote  a  full  and  accurate  disclosure  by  Russia 
regarding  the  size,  content,  status  and  location  of  its  CW 
stockpile. 

1.  Waiving  the  conditions  is  important  to  the  national  security 
interests  of  the  United  States. 

The  Russian  Federation  inherited  from  the  Soviet  Union 
millions  of  modem  nerve  agent  munitions  that  must  be  destroyed 
pursuant  to  the  Chemical  Weapons  Convention  (CWC) .   Many  of 
these  munitions-are  manportable,  in  excellent,  ready-to-use 
condition,  and  are  stored  at  five  declared  storage  sites  in 
Russia  identified  as  having  potential  security  vulnerabilities. 
For  the  most  part,  these  munitions  are  small,  easily 
transportable,  and  stored  in  wooden  structures..  They  therefore 
present  a  significant  proliferation  risk. 

A  key  United  States  national  security  objective  is  to  keep 
the  world's  most  dangerous  technologies  out  of  the  hands  of  the 
world's  most  dcungerous  people.  An  in^jortauit  element  in 
achieving  this  goal  is  to  support  efforts  for  pronpt  and 
irreversible  destruction  of  Russia's  CW  in  accordance  with  the 
verification  provisions  in  the  CWC.  Because  the  Secretary  of 
Defense  cannot  certify  the  elements  specified  in  Section  1305  of 
the  FY2000  Act,  assistcuice  cannot  be  provided  for  the 
construction  of  a  facility  at  which  these  weapons  would  be 
destroyed  unless  the  President  exercises  the  authority  provided 
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by  Section  8144  of  Pi;d3lic  Law  107-248  to  vraive  the  conditions  in 
the  FY2000  Act.   It  is  therefore  in^>ortant  to  the  national 
security  interests  of  the  United  States  that  the  conditions  in 
Section  1305  of  the  FY2000  Act  be  waived.   Issueuice  of  the 
waiver  will  permit  assistance  to  Russia  for  construction  of  a 
nerve  agent  CW  destruction  facility  at  Shchuch'ye,  at  which 
Russia  can  destroy  the  munitions  that  pose  the  greatest 
proliferation  threat. 

2.   Pull  and  complete  justification  for  exercising  this  waiver. 

Section  1305  of  the  FY2000  Act  prohibited  the  obligation  or 
expenditure  of  funds  appropriated  for  Cooperative  Threat 
Reduction  (CTR)  programs  for  planning,  design  or  construction  of 
a  CW  destruction  facility  in  Russia.  This  provision  was  amended 
by  Section  1308  of  the  National  Defense  Authorization  Act  for 
Fiscal  Year  2002,  Public  Law  107-107,  to  permit  such  obligation 
or  expenditure  upon  certification  by  the  Secretary  of  Defense 
that  there  has  been:         , 

(1)  information  provided  by  Russia,  that  the  United  States 
assess  to  be  full  and  accurate,  regarding  the  size  of  the  CW 
stockpile  of  Russia; 

(2)  a  demonstrated  annual  commitment  by  Russia  to  allocate  at 
least  $25  million  to  CW  elimination; 

(3)  development  by  Russia  of  a  practical  plan  for  destroying  its 
stockpile  of  nerve  agents; 

(4)  enactment  of  a  law  by  Russia  that  provides  for  the 
elimination  of  all  nerve  agents  at  a  single  site; 

(5)  an  agreement  by  Russia  to  destroy  or  convert  its  chemical 
weapons  production  facilities  (CWPF)  at  Volgograd  and 
Novocheboksarsk;  and 


(6)  a  demonstrated  commitment  from  the  international  community 
to  fund  euid  build  infrastructure  needed  to  support  and  operate  . 
the  facility. 

As  detailed  below,  the  actions  that  the  Russian  Federation 
has  taken  over  the  past  two  years,  satisfy  the  second  and  fifth 
elements  under  Section  1305  of  the  Fy2000  Act,  and  actions  by 
other  donor  governments  satisfy  the  sixth.  With  regard  to  the 
three  remaining  elements,  our  concerns  have  not  yet  been 
resolved.  The  Secretary  of  Defense  is  therefore  unable  to  make 
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the  certification  required  by  Section  1305. *  The  conditions  in 
Section  1305  of  the  FY2000  Act  on  spending  funds  for  a  CW 
destruction  facility  in  Russia  tmist  therefore  be  waived  to  make 
possible  U.S.  assistance  for  a  facility  for  the  destruction  of 
millions  of  lethal  nerve  agent  weapons  that  pose  a  significant 
proliferation  risk  as  long  as  they  exist . 

Resolved  Elements : 

Element  2:  A  demonstrated  annual  commitment  by  Russia  to 
allocate  at  least  $25  million  to  CW  elimination. 

Since  2001,  Russia  has  allocated  at  least  $25  million  per 
year  to  eliminate  its  CW  at  Shchuch'ye.   Russia's  2001  budget 
allocated  three  billion  rules  ($107  million^)  for  CW  destruction 
in  Russia,  including  $25  million  for  Shchuch'ye.  Russia's 
fiscal  yeetjf^ 2002  budget  for  chemical  weapons  destruction  is 
5.436  billion  rubles  ($181  million),  including  $35  million  to 
fund  social  and  industrial  infrastructure  projects  (e.g., 
housing,  schools,  power  lines)  at  Shchuch'ye.   In  October  2002, 
Russia  announced  plans  to  spend  at  least  $35  million  for 
Shchuch'ye  in  2003. 

Russia  plans  to  spend  significantly  more  for  CW  elimination 
during  each  succeeding  year.  According  to  Russia's  July  5,  2001 
revised  CW  estruction  program  plan,  over  90  billion  rubles 
($3  billion)  will  be  expended  through  fiscal  year  2011  for  CW 
elimination. 

Element  5;  An  agreement  by  Russia  to  destroy  or  convert  its 
CWPF  at  Volgogr^pl  and  Novocheboksarsk. 

As  a  State  Party  to  the  CWC,  Russia  is  legally  obligated  to 
destroy  all  of  its  declared  CWPF,  including  those  at  Volgograd 
and  Novocheboksarsk.   In  exceptional  cases  of  corqpelling  need, 
CWC  States  Parties  may  request  permission  to  use  a  CWPF  for 
purposes  not  prohibited  under  the  CWC.  The  Organization  for  the 
Prohibition  of  Chemical  Weapons  (OPCW)  Conference  of  the  States 
Parties  has  approved  Russia's  request  conversion  requests  for 
portions  of  the  Volgograd  and  Novocheboksarsk  facilities.   Since 
1999  the  CTR  program  has,  following  OPCW  approval,  provided 
assistance  to  Russia  to  demilitarize  neanre  agent  production 
facilities  at  both  locations. 


*  The  amounts  stated  in  this  paper  in  U.S.  dollars  for  Russian 
funding  and  international  assistance  are  approximate,  because  of 
the  fluctuation  of  currency  exchange  rates. 
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Element  6:  A  demonstrated  commitment  from  the  international 
community  to  fund  and  build  infrastructure  needed  to  support  said 
operate  the  CW  destruction  facility. 

To  date,  the  international  community  has  committed  or  plsms 
to  commit  about  $50  million  to  fund  and  build  the  infrastructure 
needed  to  support  and  operate  a  nerve  agent  destruction  facility 
at  Shchuch'ye.   G8  leaders  have  cited  CW  destruction  in  Russia 
as  a  priority  for  the  G8  Global  Partnership  Against  the  Spread 
of  Weapons  and  Materials  of  Mass  Destruction,  agreed  at  the 
Kananaskis  Summit  in  Jun  2002.   It  is  expected,  therefore,  that 
international  assistance  to  the  Shchuch'ye  facility  will 
increase  under  the  G8  Global  Partnership. 

Specific  international  commitments  (alphabetized  by  donor 
country)  for  Shchuch'ye" areas  follows: 

Canada:  provided  $250,000  for  Shchuch'ye  infrastructure  in 
2000-2001;  signed  em  agreement  with  Russia  in  2002  for  an 
additional  $3.4  million. 

Europectn  Union;   committed  $1.8  million  in  2001. 

Germany;   plans  to  provide  $1.3  million  in  2002. 

Italy;   ratified  an  agreement  with  Russia  to  provide  $7.15 
million  over  three  years,  beginning  in  2001,  for  Shchuch'ye 
infrastructure.  '  •     " 

The  Netherlands;   contributing  $10  million  to  Russian  chemical 
weapons  destruction,  including  a  possible  contribution  of  $2 
million  to  support"^hchuch'Trg . 

Norway ;   committed  $2.15  million  for  Shchuch'ye  infrastructure. 

Sweden ;   intends  to  commit  $700,000. 

Switzerland;   earmarked  $11.4  million  in  assistance  to  Russian 
CW  destruction  program  over  at  least  five  years,  beginning  in 
2003;  seriously  considering  contributing  a  significamt  portion  . 
of  that  to  Shchuch'ye. 

United  Kingdom;   agreed  with  Russia  in  December  2001  to 
contribute  $18  million  for  Shchuch'ye  over  three  years. 


2416 


Federal  Register /Vol.  68,  No.  12 /Friday,  January  17,  2003  /  Presidential  Documents 


In  addition,  Denmark,  Czech  Republic,  France,  Japan  and 
Poland  have  indicated  interest  in  providing  assistance  to 
Shchuch'ye.   In  March  2002,  the  Nuclear  Threat  Initiative  (a 
non- governmental  organization)  announced  a  $1  million  commitment 
to  Shchuch'ye  to  match  $2  million  in  funds  from  an  international 
donor.  The  United  States  will  continue  to  press  Allies  for 
commitments  to  fund  and  build  infrastructure  needed  to  support 
and  operate  the  Shchuch'ye  facility. 


Unresolved  Elements 

Element  1:   Information  provided  by  Russia,  that  the  United 
States  assesses  to  be  full  and  accurate,  regarding  the  size  of 
the  CW  stockpile  of  Russia. 

The  United  States  is  engaged  in  ongoing  bilateral 
consultations  with  Russia  on  the  Russian  CWC  stockpile 
declaration  and  is  seeking  to  resolve  our  concerns.   Only 
limited  progress  has  been  made.   Russia  has  provided  some 
additional  information  on  its  stockpile  declaration  but  that 
information  does  not  resolve  U.S.  concerns.  A  U.S.  team  visited 
Moscow  in  early  December  to  review  documentation  offered  by 
Russia  as  relevant  to  resolving  the  question  of  an  undeclared 
stockpile.  Russia  offered  only  documents  already  available  to 
the  United  States  through  the  OPCW.   The  Administration 
continues  to  stress  with  senior  Russian  officials  the  inqportance 
of  resolving  this  element . 

Element  3;  Development  by  Russia  of  a  practical  plan  for 
destroying  its  stockpile  of  nerve  agents. 

Russia  continues  to  revise  a  practical  plan  for  destroying 
its  stockpile  of  nerve  agents.  On  July  5,  2001,  the  Russian 
Government  approved  the  revised  CW  destruction  program  plan 
(Resolution  No.  510)  that  amends  the  initial  Russian  plan  of 
March  21,  1996  (Resolution  No.  305) .  Russia  has  provided  the 
United  States  and  the  OPCW  numerous  details  on  the  planned 
destruction  of  its  nerve  agent  stocks.  However,  the  United 
States  continues  to  seek  clarification  and  additional 
information  as  the  Russian  plan  continues  to  evolve.   In  October 
2002,  Russia  recognized  the  need  to  provide  a  single  document 
that  addresses  all  the  necessary  steps ,  including  transportation 
and  safety  measures,  to  destroy  its  nerve  agent  stockpile  at 
Shchuch'ye  in  accordance  with  the  CWC. 

Element  4;  Enactment  of  a  law  by  Russia  that  provides  for  the 
elimination  of  all  nerve  agents  at  a  single  site. 
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A  May  2,  1997  Russian  law  had  prohibited,  inter  alia, 
transportation  of  chemical  weapons  across  Russian  regions.   As  a 
result  of  an  amendment  signed  by  President  Putin  on  November  29, 
2001,  Russian  federal  law  now  allows  the  transportation  of  nerve 
agents  from  one  storage  site  to  another  storage  site.   Russia  is 
seriously  considering  a  recent  U.S.  proposal  that  it  formally 
confirm  the  Russian  commitment  to  eliminate  all  nerve  agents  at 
a  single  site  (i.e.,  Shchuch'ye) .   The  amendment  of  November  29, 
2001,  coupled  with  an  anticipated  official  commitment  by  Russia 
to  eliminate  all  lierve  agents  at  Shchuch'ye,  would  satisfy  this 
condition. 

3.   Plan  to  promote  a  full  and  accurate  disclosure  by  Russia 
regarding  the  size,  content,  status,  and  location  o£  its 
chemical  weapons  stoclqpile. 

The  United  States  continues  to  work  closely  with  Russia  in 
an  attempt  to  resolve  our  concerns  with  the  first  element,  'the 
United  States  intends  to  address  this  concern  through  a 
combination  of  gathering  corroborating  information,  encouraging 
Russian  cooperation  and  transparency,  conducting  bilateral 
expert  consultations,  and  seeking  Russian  agreement  to  a  U.S. 
proposal  that  would  allow  short-notice  visits,  with  uninjpeded 
access,  to  undeclared  suspect  Russian  CW  sites.   The 
Administration  continues  to  stress  with  senior  Russian  officials 
the  inportance  of  resolving  this  element.  - 


(FR  Doc.  03-1237 
Filed  1-16-03;  8:45  am) 
Billing  code  4710-10-C 
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Presidential  Determination  No.  03-11  of  January  10,  2003 

Presidential  Determination  on  Waiver  of  Restrictions  on 
Assistance  to  Russia  under  the  Cooperative  Threat  Reduction 
Act  of  1993  and  TiUe  V  of  the  FREEDOM  Support  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  1306  of  the  National 
Defense  Authorization  Act  for  Fiscal  Year  2003  (Public  Law  107-314),  I 
hereby  certify  that  waiving  the  restrictions  contained  in  subsection  td)  of 
section  1203  of  the  Cooperative  Threat  Reduction  Act  of  1993  (22  U.S.C. 
5952),  as  amended,  and  the  requirements  contained  in  section  502  of  the 
FREEDOM  Support  Act  (22  U.S.C.  5852)  during  Fiscal  Year  2003  vk^ith  respect 
to  the  Russian  Federation  is  important  to  the  national  secm-ity  interests 
of  the  United  States. 

I  have  enclosed  the  unclassified  report  described  in  section  1306(b)(1)  of 
the  National  Defense  Authorization  Act  for  Fiscal  Year  2003,  together  with 
a  classified  emnex. 

You  are  authorized  and  directed  to  transmit  this  certification  and  report 
with  its  classified  annex  to  the  Congress  and  to  arrange  for  the  publication 
of  this  certification  in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  January  10,  2003. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

(Docket  No.  FAA-2002-1 4046;  Airspace 
Docket  No.  02-AGL-15] 

Establishment  of  Class  D  Airspace; 
Sparta,  Wl;  Modification  of  Class  E 
Airspace;  Sparta,  Wl 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
D  airspace  at  Sparta,  Wl,  and  modifies 
Class  E  airspace  at  Sparta,  Wl.  Area 
Navigation  (RNAV)  Standard  Instrument 
Approach  Procedures  (SIAPs)  have  been 
developed  for  Sparta/Fort  McCoy 
Airport.  Controlled  airspace  extending 
Upward  from  700  feet  or  more  above  the 
burface  of  the  earth  is  needed  to  contain 
aircraft  executing  these  approaches. 
This  action  would  establish  a  radius  of 
dlass  D  airspace,  and  increase  the  radius 
pf  the  existing  Class  E  airspace  for 
Sparta/Fort  McCoy  Airport. 
EFFECTIVE  DATE:  0901  UTC,  March  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday,  September  19,  2002,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  establish  Class  D  airspace  and  modify 
Class  E  airspace  at  Sparta,  Wl  (67  FR 
59029).  The  proposal  was  to  establish 
Class  D  and  modify  Class  E  airspace, 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  to  contain 
j  Instrument  Flight  Rules  (IFR)  operations 


in  controlled  edrspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Class  D  airspace  designations  are 
published  in  paragraph  5000,  and  Class 
E  airspace  areas  extending  upward  from 
700  feet  above  the  surface  of  the  earth 
are  published  in  paragraph  6005,  of 
FAA  Order  7400.9K  dated  August  30, 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  Class  E 
airspace  designations  listed  in  this 
docimient  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  D  airspace  at  Sparta, 
Wl,  and  modifies  Class  E  airspace  at 
Sparta,  Wl,  to  accommodate  aircraft 
executing  instnmient  flight  procedures 
into  and  out  of  Sparta/Fort  McCoy 
Airport.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44, 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  wall  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CUKSS  A, 
CLASS  B,  CUVSS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  rejid  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Fedteral  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  5000    Class  D  airspace 

***** 

AGL  Wl  D    Sparta,  Wl  (New) 

Sparta,  Sparta/Fort  McCoy  Airport,  Wl 
(Lat.  43°  57'30"  N.,  long.  90°44'16"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,300  feet  MSL 
within  a  4.0-mile  radius  of  the  Sparta/Fort 
McCoy  Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  Wl  ES    Sparta,  Wl  [Revised] 

Sparta,  Sparta/Fort  McCoy  Airport,  Wl 
(Lat  43°57'30"  N..  long.'90°44'16"  W.) 
McCoy  NDB 

(Lat.  43°56'16"  N.,  long.  90°38'31' W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5  mile 
radius  of  the  Sparta/Fort  McCoy  Airport  and 
within  3.8  miles  each  side  of  the  097°  bearing 
from  the  McCoy  NDB,  extending  from  the 
6.5-mile  radius  to  7  miles  east  of  the  NDB. 
***** 

Issued  in  Des  Plaines,  Illinois  on  January 
3,  2003. 

Nancy  B.  Sheiton, 

Manager,  Air  Traffic  Division.  Great  Lakes 
Region. 

IFR  Doc.  03-1125  Filed  1-16-03;  8:45  am] 
BIUJNG  CODE  4910-19-M 


2422 


Federal  Register /Vol.  68,  No.  12 /Friday,  January  17,  2003 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2002-14179;  Airspace 
Docltet  No.  02-AGL-O8] 

Modification  of  Class  E  Airspace; 
Circleville,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Final  rule. 

summary:  This  action  modifies  Class  E 
airspace  at  Circleville,  OH.  An  Area 
Navigation  (RNAV)  Standard  Instnunent 
Approach  Procedure  (SLAP)  to  Rxmway 
(RWY)  23  has  been  developed  for  Ross 
County  Airport.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  is  needed  to 
contain  aircraft  executing  this  approach. 
This  action  increases  the  area  of  the 
existing  controlled  airspace  at  Pickaway 
County  Memorial  Airport,  by  adding  a 
radius  of  controlled  airspace  around 
Ross  County  Airport. 

EFFECTIVE  DATE:  0901  UTC,  March  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denis  C.  Burke.  Air  Traffic  Division, 
^irspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday,  July  10,  2002,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Circleville, 
OH  (67  FR  45682).  The  proposal  was  to 
modify  controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
of  the  earth  to  contain  instrument  Flight 
Rules  (IFR)  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  cireas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005,  of  FAA 
Order  7400.9K  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  order. 


The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Circleville, 
OH,  to  accommodate  aircraft  executing 
instnunent  flight  procediu-es  into  and 
out  of  Ross  County  Airport.  The  area 
will  be  depicted  on  appropriate 
aeronautical  chcirts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
ft'equent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore  this,  proposed 
regulation — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  AND  CLASS  D, 
AND  CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authoritjr:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  OH  E5    Circleville,  OH  IRevised] 

Circleville,  Pickaway  County  Memorial  ■ 


Airport,  OH 


(Lat.  39°30'58'T^.,  long.  82°58'56'W.) 
Cillicothe,  Ross  County  Airport,  OH 
(Lat.  39°26'29'N.,  long.  83°01'41'TV.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10-mile  radius 
of  the  Pickaway  County  Memorial  Airport, 
and  within  a  9.1-mile  radius  of  the  Ross 
County  Airport,  excluding  that  airspace 
within  the  Waverly,  OH  Class  E  Airspace 
area. 
***** 

Issued  in  Des  Plaines,  Illinois  on  January 
3.  2003. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 
|FR  Doc.  03-1124  Filed  1-16-03;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-14005;  Airspace 
DocketNo.  02-AGL-14] 

Modification  of  Class  E  Airspace; 
Columbus,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Columbus,  OH .^  Area 
Navigation  (RNAV)  Standard  Instrument 
Approach  Procedures  (SIAPS)  have 
been  developed  for  Darby  Dan  Airport, 
Columbus,  OH.  Controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  siu-face  of  the  earth  is  needed 
to  contain  aircraft  executing  these 
approaches.  This  action  increases  the 
area  of  existing  controlled  airspace  at 
Port  Coliunbus  International  Airport, 
OH. 

EFFECTIVE  DATE:  0901  UTC,  March  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday,  September  19,  2002,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Columbus, 
OH  (67  FR  59030).  The  proposal  was  to 
modify  existing  Class  E  airspace  at  Port 
Columbus  International  Airport,  OH  in 
order  to  protect  for  several  new  RNAV 
SIAPS. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
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proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA.   . 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surfece  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9K  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Columbus, 
OH,  by  increasing  the  radius  of 
controlled  airspace  around  the  Fort 
Columbus  International  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  siuiace 
of  the  earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedures.  The  area  will  be  depicted 
on  appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  regulation — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
I  :pntinues  to  read  as  follows: 


Authority:  49  U.S.C.  t06(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth,     v . 


AGL  OH  E5    Columbus,  OH  [Revised] 

Columbus,  Port  Columbus  International 
Airport,  MI 

(Lat.  39°59'53''  N.,  long.  82°53'31''  W.) 
Columbus,  Rickenbaker  International 
Airport,  OH 

(Lat.  39°48'50"N.,  long.  82°55'40' W.) 
Columbus,  Ohio  State  University  Airport,  OH 

(Lat.  40°04'47"  N.,  long.  83°04'23''  W.) 
Columbus,  Bolton  Field  Airport,  OH 

(Ut.  39°54'04"  N.,  long.  83°08'13''  W.) 
Columbus,  Darby  Dan  Airport,  OH 

(Lat.  39°56'31'N.,  long.  83n2"l8''  W.) 
Lancaster,  Fairfield  County  Airport,  OH 

(Lat.  39°45'20''  N.,  long.  82°39'26''  W.) 
Don  Scott  NDB 

(Lat.  40°04'49'  N.,  long.  83°04'44''  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Port  Columbus  International  Airport,  and 
within  a  7-mile  radius  of  Rickenbacker 
International  Airport,  and  within  a  6.5-mile 
radius  of  the  Ohio  State  University  Airport, 
and  within  3  miles  either  side  of  the  091° 
bearing  from  the  Don  Scott  NDB  extending 
from  the  6.5-mile  radius  area  to  9.8  miles  east 
of  the  NDB,  and  within  a  7.4-mile  radius  of 
Bolton  Field  Airport,  and  within  a  6.4-mile 
radius  of  Fairfield  County  Airport,  and 
within  a  6.5-mile  radius  of  Darby  Dan 
Airport,  excluding  that  airspace  within  the 
London,  OH  Class  E  airspace  area. 


Issued  in  Des  Plaines,  Illinois  on  January 
3.2003. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 
[FR  Doc.  03-1126  Filed  1-16-03;  8:45  am] 

BIUJNG  CODE  4910-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

14  CFR  Part  71 

[Docket  No.  FAA-2002-13817;  AirspMM 
Docket  No.  02-AGL-09] 

Modification  of  Class  E  Airspace; 
Indianapolis,  IN;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  several 
errors  contained  in  a  final  rule  that  was 
published  in  the  Federal  Register  on 
Monday,  November  25,  a002  (67  FR 
70535).  The  final  rule  modified  Class  E 
airspace  at  Indianapolis,  IN. 

EFFECTIVE  DATE:  0901  UTC,  January  23, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  IL  60018, 
telephone  (847)  294-7477. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  02-29899 
published  on  Monday,  November  25, 
2002  (67  FR  70535),  modified  Class  E 
Airspace  at  Indianapolis,  IN.  The  Docket 
contained  a  duplicate  airport  location, 
left  out  an  airport  radius  dimension,  and 
showed  an  incorrect  distance,  all 
contained  in  the  legal  description.  This 
action  corrects  these  errors. 

Accordingly,  piusuant  to  the 
authority  delegated  to  me,  the  errors  for 
the  Class  E  Airspace,  Indianapolis,  IN, 
as  published  in  the  Federal  Register 
Monday,  November  25,  2002  (67  FR 
70535)»  (FR  Doc.  02-29899),  is  corrected 
as  follows: 

§71.1    [CoiTSCted] 

1.  On  page  70535,  Column  3,  in  the 
legal  description: 

a.  Under  "Indianapolis,  Greenwood 
Municipal  Airport,  IN"  and  its 
associated  lat.  and  long.  Co-ordinates 
eliminates  one  of  the:  "Indianapolis, 
Eagle  creek  Airpark,  IN"  airport  titles, 
and  its  associated  lat.  and  long.  Co- 
ordinates. 

b.  In  the  second  (2nd)  line  of  the 
airspace  description,  after  "That 
airspace  extending  upward  from  700 
feet  above  the  surface,"  insert:  "within 
a  7.9-mile  radius  of  the  Indianapolis 
International  Airport," 

c.  In  the  eighth  (8th)  line  of  the 
airspace  description,  correct:  "7.4"  to 
read:  "7.9". 

Issued  in  Des  Plaines,  Illinois  on  January 
3,  2003. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 
[FR  Doc.  03-1127  Filed  1-16-^)3;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA«2002-14045;  Airspace 
Docket  No.  02-AGL-13] 

Modification  of  Class  E  Airspace; 
Dayton,  OH 

agency:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  modifies  Class  E 
airspace  at  Dajrton,  OH.  Area  Navigation 
(RNAV)  Stcuidard  Instrument  Approach 
Procedures  (SLAPS)  have  been 
developed  for  James  M  Cox  Dayton 
International  Airport,  Dayton.  OH. 
Controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  svuface 
of  the  earth  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 
increases  the  area  of  existing  controlled 
airspace  for  James  M  Cox  Dayton 
International  Airport,  OH. 
EFFECTIVE  DATE:  0901  UTC,  March  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday,  September  19,  2002.  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Dayton, 
OH  (67  FR  59032).  The  proposal  was  to 
modify  existing  Class  E  airspace  at 
James  M  Cox  Dayton  International 
Airport,  OH,  in  order  to  protect  for 
several  new  RNAV  SIAPS. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siuface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9K  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  dociunent  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Dayton.  OH, 
by  increasing  the  existing  area  of 
controlled  airspace  for  James  M  Cox 


Dayton  International  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedures.  The  area  will  be  depicted 
on  appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore  this,  regulation — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120.  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  OH  E5    Dayton,  OH  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 


beginning  at  iat.  39°59'00"  N.,  long.  83°40'00' 
W.;  to  Iat  39°55'0O''  N.,  long.  83°37'00"  W.; 
to  Iat.  39°45'00''  N..  long.  83°43'00"  W.;  to  Iat. 
39°39'00''  N.,  long.  84°07'00"  W.;  to  Iat. 
39°45'00''  N.,  long.  84°24'00"  W.;  fo  Iat. 
39°49'00''  N.,  long.  84°27'00''  W.;  to  Iat. 
40°04'06''  N.,  long.  84°17'45"  W.;  to  the  point 
of  beginning. 

Issued  in  Des  Plaines,  Illinois  on  January 
3,  2003. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 
|FR  Doc.  03-1128  Filed  1-16-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14221;  Airspace 
Docket  No.  03-ACE-2] 

Modification  of  Class  E  Airspace; 
Sikeston,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Title  14 
Code  of  Federal  Regulations,  part  71  (14 
CFR  71)  by  revising  Class  E  airspace  at 
Sikeston,  MO.  The  Nondirectional 
Radio  Beacon  (NDB)  Runway  (RWY)  20, 
Amendment  8A  Standard  Instrument 
Approach  Procediu^  (SLAP)  that  serves 
Sikeston  Memorial  Municipal  Airport, 
Sikeston,  MO  is  cancelled  effective 
March  20,  2003.  Controlled  airspace 
extending  upward  from  700  feet  Above 
Grotmd  Level  (AGL)  that  accommodates 
this  SIAP  will  no  longer  be  needed. 

The  intended  effect  of  this  rule  is  to 
provide  appropriate  controlled  Class  E 
airspace  for  aircraft  operating  under 
histrument  Flight  Rules  (IFR)  at 
Sikeston,  MO,  delete  the  Sikeston  NDB 
and  coordinates,  and  comply  with  the 
criteria  of  FAA  Order  7400.2E. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  April  17,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  28,  2003. 
ADDRESSES:  Send  conunents  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14221/ 
Airspace  Docket  No.  03-ACE-2,  at  the 
beginning  of  yoiu  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
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public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTH^  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524.  , 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Sikeston,  MO. 
The  NDB  RWY  20,  Amendment  8A 
SlAP  that  serves  Sikeston  Memorial 
Municipal  Airport,  Sikeston,  MO  is 
cancelled  effective  March  20,  2003. 
Controlled  airspace  extending  upward 
from  700  feet  AGL  that  accommodates 
this  SLAP  will  no  longer  be  needed.  The 
amendment  to  Class  E  airspace  at 
Sikeston,  MO  provides  controlled 
airspace  at  and  above  700  feet  AGL  to 
contain  SL\Ps,  other  than  the  NDB  RWY 
20  SIAP,  at  Sikeston  Memorial 
Municipal  Airport.  The  additional  Class 
E  airspace  necessary  for  the  NDB  RWY 
20  SIAP  is  revoked.  The  Sikeston  NDB 
and  coordinates,  and  reference  to  these, 
are  deleted  from  the  legal  description  of 
Sikeston,  MO  Class  E5  airspace.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9K,  dated  August  30.  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequentiy  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  conunent,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 


within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic,, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-14221/Airspace 
Docket  No.  03-ACE-2"  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regidatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,' the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963C:omp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  *  *  *  *  • 

ACE  MO  E    Sikeston,  MO 

Sikeston  Memorial  Municipal  Airport,  MO 
(Lai.  36°53'56"  N..  long.  89°33'42''  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.5-mile 

radius  of  Sikeston  Memorial  Municipal 

Airport. 

***** 

Issued  in  Kansas  City,  MO.  on  January  10. 
2003. 

Herman  |.  Lyons,  Jr. 

Manager.  Air  Traffic  Division.  Central  Region. 
[FR  Doc.  03-1132  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Parts  801  and  803 

Premerger  Notification;  Reporting  and 
Waiting  Period  Requirements 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rules. 


summary:  The  Federal  Trade 
Commission  is  amending  the  premerger 
notification  rules,  which  require  the 
parties  to  certain  mergers  or  acquisitions 
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to  file  reports  with  the  Commission  and 
with  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division  of  the 
Department  of  Justice  and  to  wait  a 
specified  period  of  time  before 
consummating  such  transactions, 
pursuant  to  section  7A  of  the  Clayton 
Act.  The  filing  and  waiting  period 
requirements  enable  these  enforcement 
agencies  to  determine  whether  a 
proposed  merger  or  acquisition  may 
violate  the  antitrust  laws  if 
consummated  and,  when  appropriate,  to 
seek  a  preliminary  injunction  in  federal 
court  to  prevent  consummation.  The 
rule  amendments  are  necessary  to 
address  public  comments  regarding  the 
Interim  Rides  published  February  1 , 
2001,  and  will  increase  the  clarity  and 
improve  the  effectiveness  of  the  rules 
and  the  Notification  and  Report  Form. 
DATES:  These  final  rules  are  effective 
January  17,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marian  R.  Bruno,  Assistant  Director, 
Karen  E.  Berg,  Attorney,  or  B.  Michael 
Verne,  Compliance  Specialist, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 
Telephone:  (202)  326-3100. 
SUPPLEMENTARY  INFORMATION:  On 
February  1 ,  2001 ,  the  Commission 
published  Interim  and  Proposed  Rules 
amending  the  Hart-Scott-Rodino  rules 
("HSR  rules")  contained  in  16  CFR  parts 
801,  802  and  803.  The  Interim  Rules 
took  effect  upon  publication  and 
implemented  amendments  to  section  7A 
of  the  Clayton  Act  enacted  on  December 
21,  2000  ("2000  Amendments").  The 
Proposed  Rules  set  forth  other  changes 
improving  and  updating  the  HSR  rules 
and  were  revised  and  made  final 
effective  April  17,  2002  (67  FR  11898). 
Interim  Rule  802.21  was  revised  and 
made  final  in  a  separate  rulemaking 
effective  February  2,  2002  (67  FR 
11904). 

Both  sets  of  rules  invited  public 
comments.  The  Commission  received 
seventeen  public  conunents  addressing 
the  hiterim  Rules  (66  FR  8679)  and  the 
Proposed  Rules  (66  FR  8723).  Some 
comments  addressed  both  sets  of  rules, 
others  addressed  only  one  or  the  other. 
Eight  of  the  public  comments  pertained 
to  the  Interim  Rules  and  are  listed 
below.  In  response  to  these  eight 
comments,  the  Commission,  with  the 
concurrence  of  the  Assistant  Attorney 
General,  is  promulgating  additional 
amendments  and  revisions  to  the 
Interim  Rides  and  Form,  as  described 
below.  The  Commission  also  received  a 
number  of  comments  that  were  not 
relevant  to  the  changes  promulgated  by 


either  set  of  rules.  These  additional 
conunents  remain  under  consideration 
and  may  be  addressed  by  future 
rulemaking.  " 

The  following  provided  public 
comments  on  the  Interim  Rules  to  the 
Commission: 
1.  Baker  &  McKenzie  (Clanton,  David  A., 

et  al.)  (3/19/01) 
3.  Ford  Motor  Company  (Bolerjack. 

Stephen  D.)  (3/19/01) 

8.  National  Association  of 

Manufacturers  ("NAM")  (3/29/01) 

9.  O'Melveny  and  Myers  (Beddow, 

David  T.)  (3/19/01) 

12.  Gibson,  Dunn  &  Crutcher  (Pfunder, 

Malcolm  R.)  (3/19/01) 

13.  Section  of  Antitrust  Law  of  the 

American  Bar  Association  (3/19/01) 

15.  Skadden,  Arps,  Slate,  Meagher  & 

Flom,  LLP  (Stoll,  Neal  R.  Esq.,  et 
al.)  (3/19/01) 

16.  Kirkland  &  Ellis  (Sonda,  James  and 

Jachino,  Dani)  (3/19/01) 

Part  801 — Coverage  Rules 

Section  801.  Uh):  Notification  Threshold 

The  Commission  is  adopting  the 
Interim  Rule  as  final  with  an  edit  for 
clarification  purposes,  as  described  in 
the  following  discussion. 

Background  Information  to  §  801.1(h) 

The  Commission  received  six 
comments  addressing  the  notification 
thresholds  implemented  by  the  Interim 
Rules.  Comment  3  asserted  that  the 
dollar  amount  thresholds  do  not  reflect 
levels  of  competitive  significance  of  an 
acquisition  and  recommended  their 
elimination.  It  also  stated  that  the 
Statement  of  Basis  and  Purpose  ("SBP") 
accompanying  the  Interim  Rules  offered 
no  reason  why  these  dollar  amounts 
might  reflect  levels  of  acquisition  that 
deserve  agency  review.  Comments  3  and 
8  recommended  elimination  of  the  $100 
million  and  $500  million  notification 
thresholds,  with  retention  of  the 
remaining  three  thresholds.  Comments 
13  and  15  advocated  a  return  to  the 
1978  notification  thresholds  with  only  a 
change  from  $15  million  to  $50  million 
as  the  lowest  threshold,  citing  as 
justification  the  same  concerns 
indicated  in  Comments  3  and  8. 

As  explained  in  the  SBP 
accompanying  the  Interim  Rules  and 
below,  the  Commission  believes  that 
these  dollar  thresholds  are  an  effective 
solution  to  administrative  problems 
relating  to  filing  fees  that  parties  and  the 
agencies  would  otherwise  face,  and  also 
that  these  thresholds  impose  litUe 
burden  on  parties.  Thus,  the 
Commission  believes  that  these 
thresholds  are  appropriate  and  should 
be  retained. 


The  HSR  statute  provides  that  an 
acquisition  is  reportable  if,  as  a  result  of 
the  acquisition,  the  acquirer  will  hold 
voting  securities  of  the  acquired  person 
valued  in  excess  of  $50  million.  Under 
the  statute,  once  an  acquirer  holds 
voting  securities  valued  at  more  than 
$50  million,  any  additional  purchase  of 
even  one  voting  share  is  reportable.  As 
the  antitrust  agencies  recognized  in  the 
original  rulemaking  proceeding  in  1978, 
this  provision  would  result  in  far  more 
filings  than  are  needed  for  effective 
antitrust  review.  At  the  same  time,  as 
the  acquirer's  holdings  in  the  company 
continue  to  increase  in  size  through 
subsequent  transactions,  the  agencies 
must  have  some  opportunities  to  review 
the  later  transactions.  That  is,  there 
must  be  some  points  (thresholds)  where 
these  additional  acquisitions  become 
reportable. 

In  1978,  the  agencies  adopted  $15 
million,  15  percent,  25  percent,  and  50 
percent  as  thresholds  requiring 
reporting  of  acquisitions.  The  50  percent 
threshold  is  self-evident:  it  is  the  point 
where  the  acquirer  attains  control,  as 
defined  in  the  Rules,  and  at  least  veto 
power.  The  $15  million  threshold 
reflected  the  basic  statutory  threshold 
for  filing.  The  other  thresholds  were 
chosen  as  intermediate  points 
representing  substantial  additional 
ownership  and,  often,  additional 
practical  control.  At  the  same  time,  the 
agencies  also  promulgated  §  802.21  of 
the  HSR  rules  to  allow  additional  voting 
securities  acquisitions  between  these 
thresholds  to  go  unreported. 
Intermediate  thresholds  and  §  802.21 
thus  serve  the  interests  of  both  the 
agencies  and  the  parties,  enabling  the 
agencies  to  allow  small  minority 
acquisitions  to  proceed  even  where  the 
transfer  of  a  more  significant  minority 
interest  between  the  parties  might  be  of 
concern. 

In  light  of  the  2000  Amendments,  the 
Commission  reconsidered  the 
appropriate  §  801.1(h)  thresholds, 
recognizing  that  $50  million  should  be 
the  lowest  reporting  threshold  and  50 
percent  (if  valued  at  greater  than  $50 
million)  the  highest.  The  Commission 
then  addressed  what  additional 
thresholds,  if  any,  to  implement.  As 
with  the  1978  Rules,  it  was  readily 
apparent  that  intermediate  thresholds 
are  desirable.  However,  as  ouUined  in 
the  SBP  that  accompanied  the  Interim 
Rules,  using  only  percentage 
notification  thresholds  would  create 
administrative  problems  for  both  filers 
and  the  agencies.  Section  802.21  allows 
an  acquiring  person  in  a  voting 
securities  acquisition — assuming  it  has 
crossed  the  notification  threshold  for 
which  it  filed  within  a  year  of  the  end 
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of  its  waiting  period — five  years  to 
acquire  up  to  the  next  notification 
threshold,  without  another  filing 
obligation.  Thus,  under  §802.21.  an 
acquiring  person  could  file,  indicate  the 
25  percent  threshold,  and  as  long  as  it 
Jessed  that  threshold  no  more  than  a 
year  after  the  end  of  its  waiting  period, 
take  up  to  five  years  to  acquire  up  to 
49.9  percent '  of  the  same  issuer's  voting 
stock  without  refiling,  possibly  crossing 
another  post-Febriiary  1,  2001  filing  fee 
threshold  in  the  process. 

The  HSR  Act,  as  amended,  requires 
that  an  acquiring  person  pay  a  certain 
fee  based  on  the  value  of  the  assets  and 
voting  securities  it  holds  as  a  result  of 
an  acquisition.  This  means  that,  if  the 
prior  thresholds  were  retained,  the 
acxjuiring  person  who  filed  to  acquire  25 
percent  of  an  issuer's  voting  seciuities 
and  paid  the  fee  that  corresponds  to  the 
value  of  25  percent  of  those  securities, 
could  acquire  the  25  percent,  and 
acquire  up  to  an  additional  24.9  percent 
within  five  years,  without  filing  or 
paying  any  additional  fee.  In  this 
example,  when  acquiring  person  A 
plans  to  acquire  25  percent  in  year  one, 
but  may  acquire  up  to  49  percent,  what 
fee  should  it  pay?  Similarly,  if,  as 
several  comments  suggest,  the 
notification  thresholds  were  $50 
million,  25  percent,  and  50  percent, 
what  fee  should  A  pay  if  filing  for  the 
$50  million  threshold  where  that  filing 
would  enable  it  to  buy  24.9  percent, 
worth  well  over  $500  million?  Shoidd 
the  determination  turn  on  A's  intent? 
How  would  that  intent  be  ascertained? 
What  if  its  intent  later  changes? 

The  following  scenario  illustrates  how 
retaining  the  percentage  thresholds 
would  lead  to  inequitable  treatment  for 
similarly  situated  filers.  If  a  person  filed 
notification  at  the  25  percent 
notification  threshold  to  make  open 
market  purchases  but  did  not  know 
precisely  how  many  shares  above  that 
threshold  it  intended  to  acquire,  its  fee 
would  be  based  on  the  value  of  25 
percent  of  the  issuer's  voting  stock.  If 
that  percentage  were  valued  at  $90 
million,  the  fee  paid  would  be  $45,000, 
even  if  ultimately  30  percent,  valued  at 
$108  million,  were  acquired.  On  the 
other  hand,  if  a  person  filed  notification 
based  on  an  agreement  to  acquire  30 
percent  of  the  same  issuer's  voting 
stock,  valued  at  $108  million,  a  filing 
fee  of  $125,000  would  be  required.  The 
substance  of  the  acquisitions  is  exactiy 
the  same,  but  the  structure  penalizes  die 
filer  that  is  able  to  report  with  greater 


'  For  simplicity,  decimal  percentages  are 
expressed  herein  in  tenths.  In  reality,  by  indicating 
the  25  percent  notification  threshold,  any  number 
of  shares  representing  up  to,  but  not  meeting  or 
exceeding  50  percent,  could  be  acquired. 


specificity  the  amount  of  voting 
seciuities  it  will  hold. 

The  approach  the  Commission  is 
adopting  in  these  Final  Rules  retains 
§  802.21  and  the  concept  of  ailovring 
subsequent  acquisitions  without 
repeated  filings  up  to  the  next 
threshold.  It  adopts  thresholds  that 
provide  for  additional  review  from  time 
to  time  as  the  acquirer  obtains  a 
substantially  larger  investment  in  the 
acquired  company,  while  exempting 
smaller  additional  acquisitions.  It 
assures  that  notification  of  all  reportable 
acquisitions  and  the  Congressionally- 
mandated  fee  are  simultaneously 
received,  without  requiring  the  firms  or 
the  agency  to  examine  fine  or  elusive 
distinctions  in  the  intent  of  the 
acquiring  person.  A  niunber  of  informal 
comments  received  from  affected  parties 
diuing  preparation  of  the  Interim  Rules 
suggested  diat  the  approach  adopted 
here  would  be  the  most  practical  and 
sensible  means  of  providing  for 
intermediate  thresholds.  While  a 
number  of  formal  comments  criticized 
the  dollar  thresholds,  it  is  of  note  that 
none  of  them  suggested  an  alternative 
approach  that  would  also  solve  the 
administrative/filing  fee  questions 
raised  in  the  SBP  to  the  Interim  Rules. 

Several  of  the  comments  noted  that  if 
voting  seciuities  already  held  increase 
in  value  to  an  amoimt  greater  than  the 
next  dollar  notification  threshold,  even 
a  very  small  (and  presiunably 
insignificant  irom  an  antitrust 
perspective)  acquisition  of  additional 
shares  would  trigger  a  new  filing.  The 
Commission  carefully  considered  these 
comments  and  it  believes,  based  on  its 
own  experience  with  filings  received 
over  the  last  several  fiscal  years  as  well 
as  extensive  input  from  the  private  bar 
prior  to  implementing  the  new 
thresholds,  that  occurrence  of  such 
filing  scenarios  will  be  rare.  Multiple 
filings  would  not  be  required  for 
mergers  and  consolidations  (where  100 
percent  of  the  issuer's  voting  seciuities 
are  acquired  at  once),  nor  for  asset 
acquisitions  (where  notification 
thresholds  are  inapplicable).  The  only 
situation  in  which  multiple  filings 
potentially  may  be  required  is  where  an 
acquiring  person  makes  multiple 
acquisitions  of  voting  stock  of  a  large 
issuer  and  that  acquiring  person  is 
unable  accurately  to  estimate  what  the 
value  of  its  holdings  in  that  issuer 
ultimately  will  be.  Some  filers  may 
prefer  in  such  circumstances  to  indicate 
a  higher  threshold  than  that  which  will 
be  exceeded  with  the  initial  acquisition 
and  thereby  avoid  the  trouble  and 
expense  of  preparing  another  filing.  For 
example,  a  party  making  an  $80  million 
acquisition  of  a  small  percentage  of  an 


issuer's  stock  but  contemplating  a 
subsequent  acquisition  may  opt  to  file 
for  the  $100  million  or  $500  million 
threshold  and  avoid  multiple  filings. 
Another  party  contemplating  an  $80 
million  acquiisition  of  a  small 
percentage  of  an  issuer's  stock  but  not 
expecting  to  make  additional 
acquisitions  would  likely  opt  to  file  for 
the  $50  million  threshold  and  pay  the 
lowest  filing  fee. 

Comment  16  asserted  in  addition  that 
the  complexity  of  valuing  a  transaction 
to  determine  which  threshold  will  be 
crossed  creates  a  significant  burden  on 
the  parties  to  the  transactions.  The 
acquiring  person  has  always  been 
confronted  with  accurately  determining 
the  value  of  assets  and/or  voting 
securities  to  be  held  as  a  result  of  an 
acquisition.  This  requirement  has  not 
changed,  although  its  significance  has 
increased  with  the  creation  of  a  tiered 
filing  fee  system  based  on  size  of 
transaction.  The  comment  also  noted 
that  while  some  administrative 
problems  have  been  solved  by  using  the 
fee  thresholds  as  filing  thresholds,  other 
problems  have  been  created.  However, 
the  comment  did  not  outline  specific 
problems  other  than  the  multiple  filing 
problem  concerning  an  increase  in  value 
of  voting  securities  followed  by  a  small 
additional  purchase — a  situation  that 
the  agencies  believe  is  both  rare  and 
avoidable. 

As  to  the  initial  reportable  transaction 
itself,  where  a  transaction  is  determined 
to  be  reportable,  the  acquiring  person 
can  make  a  valuation  at  the  time  of 
filing,  using  the  appropriate 
methodology  specified  in  the  rules,  and 
"lock  in"  the  value  of  assets  or  voting 
securities  that  will  be  held  as  a  result  of 
the  acquisition.  This  value,  as  long  as  it 
has  been  determined  in  good  faith,  may 
be  relied  on  for  purposes  of  determining 
the  appropriate  filing  fee  and 
notification  threshold  for  this 
acquisition,  even  if  events  such  as.a 
sharp  increase  in  market  price  or  post- 
closing  adjustments  subsequently  cause 
the  final  acquisition  price  to  exceed  a 
threshold  higher  than  that  indicated  in 
the  filing.  Accordingly,  the  retention  of 
the  multiple  dollar  thresholds  should 
not  impose  a  substantial  additional 
burden  on  a  significant  number  of 
persons  filing  notification. 

Comment  9  asserted  that  multiple 
dollar  thresholds  for  asset  acquisitions 
are  uimecessary.  Notification  thresholds 
are  inapplicable  to  asset  acquisitions, 
and.  in  order  to  make  that  clear,  one 
change  is  being  made  to  §  801.1(h)  of  the 
Interim  Rules.  The  change  removes  the 
reference  to  assets  in  coimection  with 
notification  thresholds.  The  §  801.1(h) 
notification  thresholds,  unlike  the 
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statutory  filing  fee  thresholds,  exist 
solely  for  the  purpose  of  exempting 
subsequent  acquisitions  of  voting 
securities  that  do  not  result  in  the 
acquiring  person  holding  voting 
seciu-ities  meeting  or  exceeding  a  higher 
notification  threshold  than  that  met  or 
exceeded  in  a  previous  acquisition  of 
voting  secvuities,  as  provided  in  Rule 
802.21. 

The  mention  of  "assets"  in  Interim 
Rule  801.1(h)  could  cause  some 
confusion  in  the  application  of  §802.21 
to  acquisitions  of  voting  securities  when 
a  previous  acquisition  of  both  assets  and 
voting  secimties  has  been  made  and 
reported.  Consider  the  following 
example:  A  acquires  voting  securities  of 
B  valued  at  $60  million  and  assets  of  B 
valued  at  $60  million.  A  would  file 
indicating  the  $50  million  notification 
threshold  since  it  would  hold  less  than 
$100  million  in  B  voting  securities,  but 
would  pay  a  $125,000  filing  fee  because 
it  would  hold  in  excess  of  $100  million 
in  voting  securities  and  assets  of  B  as  a 
result  of  the  acquisition.  A  now  wishes 
to  make  an  additional  acquisition  of  B 
voting  securities.  The  §802.21 
exemption,  which  applies  only  to  voting 
securities,  exempts  a  subsequent 
acquisition  of  voting  securities  only 
when  a  prior  notification  threshold  has 
been  exceeded  by  an  earlier  acquisition 
of  voting  securities  and  the  subsequent 
acquisition  will  not  cause  the  acquiring 
person  to  meet  or  exceed  a  greater 
notification  threshold.  Thus,  it  is 
incorrect  to  conclude  that  A  earlier 
crossed  the  $100  million  notification 
threshold:  rather,  it  only  crossed  the  $50 
million  notification  threshold,  and 
whether  it  must  file  a  new  notification 
depends  on  whether  the  additional 
acquisition  results  in  A  holding  $100 
million  or  more  of  B's  voting  securities. 
The  removal  of  the  reference  to  assets  in 
§  801.1(h)  should  clarify  this  point. 

The  Notification  and  Report  Form  is 
also  bejng  amended  to  note  that  Item 
2(c),  requiring  the  acquiring  person  to 
report  the  notification  threshold  which 
is  being  filed  for,  is  applicable  only  to 
acquisitions  of  voting  securities.  Filing 
persons  should  be  aware  that  the 
determination  of  the  appropriate  filing 
fee  remains  unchanged.  The  filing  fee  is 
still  calculated  based  on  the  total 
aggregate  value  of  voting  securities  and 
assets  that  will  be  held  as  a  result  of  the 
acquisition.  Additionally,  the  reference 
to  §801.1(hl(l)  in  §801.21  (securities 
and  cash  not  considered  assets  when 
acquired)  is  removed  as  it  is  no  longer 
applicable. 

After  careful  consideration  of  the 
options  and  of  the  comments  regarding 
notification  thresholds,  the  Commission 
has  determined  that  the  notification 


thresholds  promulgated  by  the  Interim 
Rules  are  appropriate  and  the  Final  Rule 
will  be  implemented  with  those 
thresholds. 

Part  803— Transmittal  Rules 

Section  803.9    Filing  Fee 

The  Commission  received  three 
comments  concerning  §  803.9.  Comment 
1  objected  to  the  fact  that  the  filing  fee 
for  an  acquisition  of  voting  securities  of 
a  foreign  issuer  is  based  on  the  entire 
value  of  the  transaction  and  may  reach 
$280,000.  despite  the  fact  that  the  U.S. 
portion  of  the  transaction  may  be 
relatively  small  and  the  issuer's  U.S. 
presence  may  measure  only  slightly 
over  $50  million.  The  comment 
proposed  an  amendment  to  the  rule  that 
would  limit  filing  fees  for  all 
acquisitions  of  foreign  assets  or  voting 
securities  to  $45,000  unless  more  than 
50  percent  of  the  transaction's  value  is 
attributable  to  either  assets  located  in 
the  U.S.  or  to  sales  in  or  into  the  U.S. 

Amending  §  803.9  in  this  fashion 
would  be  in  direct  conflict  with  the 
language  of  the  2000  Amendments, 
which  clearly  specifies  that  the  filing  fee 
is  based  on  the  aggregate  total  value  of 
voting  securities  and  assets  held  as  a 
result  of  the  acquisition. 

Comment  13  suggested  that  examples 
4  and  5  to  the  rule  would  be  more 
appropriately  paired  with  other  rules; 
however,  the  Commission  believes  that 
the  examples  explain  how  the 
appropriate  filing  fee  is  determined  and 
sees  no  need  to  remove  them  from  this 
rule. 

Comment  8  claimed  that  the  language 
of  the  rule  is  unclear.  It  contended  that 
nowhere  does  the  rule  state  that  filing 
persons  must  pay  a  filing  fee  each  time 
a  threshold  is  crossed.  It  further  stated 
that  only  by  extremely  careful  reading 
and  parsing  of  sentences  can  one 
conclude  that  the  agencies  apparently 
want  the  full  fees  for  crossing  each 
threshold.  As  the  comment  does  not 
specify  what  language  is  confusing  or 
unclear,  it  is  difficult  for  the 
Commission  to  determine  what  portion 
of  the  rule  might  need  clarification.  The 
language  of  the  rule  in  its  current  form 
unambiguously  lays  out  the  filing  fee 
requirements,  and  since  no  other 
comment  indicated  that  the  rule  is 
unclear,  the  Final  Rule  will  be 
implemented  without  change  except  as 
noted  in  the  following  paragraph.  Two 
additional  examples  are  added  to 
further  illustrate  the  application  of  the 
rule. 

Section  803.9  is  amended  in  the 
following  way:  803.9(c)  provides  that  for 
a  reportable  transaction  in  which  the 
acquiring  entity  has  two  ultimate.parent 


entities,  both  ultimate  parent  entities  are 
acquiring  persons;  however,  if  the 
responses  for  both  ultimate  parent 
entities  would  be  the  same  for  Items  5 
through  8  of  the  Notification  and  Report 
Form,  only  one  filing  fee  is  required  in 
connection  with  the  transaction.  The 
intent  of  this  paragraph  was  to  require 
only  one  filing  fee  for  those  transactions 
where  the  two  acquiring  persons  would 
have  no  significant  business  activities 
outside  of  the  jointly-controlled 
acquisition  vehicle.  Although  no 
comments  were  received  on  this  point, 
we  have  discovered  that  in  some 
instances  such  persons  may  respond 
differently  to  Item  6,  i.e.,  the  two 
ultimate  parent  entities  may  have 
different  shareholders.  To  ensxue  that 
the  intent  of  this  section  is 
implemented,  §  803.9(c)  is  amended  to 
require  only  that  the  response  to  Item  5 
be  the  same  for  both  acquiring  persons 
in  order  for  the  transaction  to  qualify  for 
one  filing  fee. 

It  should  also  be  noted  that  the  SBP 
accompanying  the  Interim  Rules 
contained  a  typographical  error  which 
omitted  the  word  "not"  in  the  last 
sentence  discussing  §  803.9.  The 
sentence  should  have  read:  "It  is 
currently  Commission  practice  to  refund 
filing  fees  only  in  such  instances,  but 
paragraph  (e)  is  added  to  codify  that 
practice  and  give  notice  that  acquiring 
persons  will  not  receive  partial 
reimbmsement  of  their  fee  in  the  event 
they  overvalue  a  transaction." 

Section  803.20    Requests  for  Additional 
Information  or  Documentary  Material 

Comments  12  and  13  correctly 
pointed  out  a  discrepancy  between  the 
SBP  and  the  Interim  Rule.  The  intent 
was  to  amend  this  section  to  reflect  the 
fact  that  a  second  request  to  an  acquired 
person  in  a  bankruptcy  transaction 
covered  by  11  U.S.C.  363(b)  does  not 
extend  the  waiting  period.  That  section 
of  the  Bankruptcy  Code  provides  that 
subsection  (e)(2)  of  Section  7A  of  the 
Clayton  Act,  which  deals  with  how 
second  requests  affect  the  waiting 
period,  shall  apply  to  such  bankruptcy 
transactions  in  the  same  manner  as 
subsection  (e)(2)  applies  to  a  cash  tender 
offer.  This  was  correctly  described  in 
the  SBP;  however,  a  drafting  error  in  the 
Interim  Rule  effected  a  different  result. 
The  Final  Rule  has  been  revised  to 
correspond  to  the  intent  stated  in  the 
SBP.  In  addition,  the  example  has  been 
revised  to  more  clearly  illustrate  the 
application  of  the  rule  in  the  case  of  a 
tender  offer. 
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Part  803 — Appendix:  Premerger 
Notification  and  Report  Form 

Transactions  Subject  to  Foreign 
Antitrust  Reporting  Requirements 

The  Form  was  amended  by  the 
Interim  Rules  to  include  a  space  for 
reporting  persons  to  indicate  whether 
the  fihng  is  subject  to  foreign  antitrust 
reporting  requirements  and  requests  the 
volimtary  submission  of  the  name{s)  of 
any  foreign  antitrust  or  competition 
authority  that,  based  upon  the 
knowledge  or  belief  of  the  filing  person 
at  the  time  of  the  filing,  has  been  or  will 
be  notified  of  the  proposed  transaction 
and  the  date  or  anticipated  date  of  such 
notification. 

Three  comments  were  received 
regarding  this  change.  Comment  3  stated 
that  the  determination  of  the  countries 
requiring  a  premerger  report  is  a 
substantial  burden,  frequently 
completed  after  HSR  filings  are  made.  It 
further  argued  that  the  list  would  be 
unnecessary  in  the  great  majority  of 
filings,  which  do  not  receive  more 
substantive  review.  Comment  8  argued 
that  the  listing  is  imnecessary,  and  will 
likely  be  incomplete,  since  the  exact 
identity  of  coimtries  to  be  notified  is  not 
always  known  at  the  time  of  filing. 

Comment  13  also  indicated  that  the 
burden  associated  with  responding  to 
this  item  may  outweigh  the  probative 
value  to  the  agencies.  It  recommended 
that  the  volimtary  nature  of  the  item  be 
disclosed  on  the  Form  so  infrequent 
filers  will  know  without  reference  to  the 
Instructions  that  their  response  is  not 
mandatory.  The  comment  further 
remarked  that  despite  the  fact  that  a 
response  to  the  item  is  voluntary,  the 
risk  is  raised  that  the  parties  may 
inadvertently  err  in  their  reporting,  and 
that  the  Commission  has  given  no 
explanation  of  the  steps  that  a  party 
must  imdertake  to  ensure  that  the 
volimtary  answer  is  accurate. 

The  Commission,  as  it  stated  in  the 
SBP  accompanying  the  Interim  Rules, 
believes  that  early  notice  of  multiple 
jurisdiction  filings  will  allow  the 
agencies  to  communicate  with  foreign 
counterparts  only  to  the  extent  that 
statutorily  protected  information  is  not 
disclosed  and,  where  appropriate,  to 
seek  consent  of  the  parties  to  allow 
more  extensive  cooperation  between  or 
among  antitrust  authorities  in 
conducting  their  investigations.  This 
approach  could  in  many  instances 
reduce  the  burden  that  would  be  placed 
on  the  parties  in  providing  duplicative 
responses  to  multiple  jurisdictions. 
The  Commission  recognizes  that 
niunerous  foreign  jurisdictions  may  be 
involved,  some  of  which  may  not  have 
been  identified  at  the  time  the  parties  to 


a  transaction  are  otherwise  prepared  to 
file  their  notification,  and  accordingly 
requests  that  the  filing  person 
voluntarily  respond  to  this  item  based 
on  its  knowledge  or  belief  "at  the  time 
of  the  filing."  If  a  filing  person  chooses 
to  respond,  the  obligation  to  provide 
accurate  information  is  the  same  as  that 
for  any  other  item  on  the  Form.  If  the 
parties  answer  to  the  best  of  their 
knowledge  at  the  time  of  filing,  it  is 
highly  unlikely  that  any  penalty  would 
result  if  the  response  later  proves  to  be 
inaccurate. 

Given  the  voluntary  nature  of  the 
item,  and  the  instruction  that  the  person 
filing  respond  only  based  on  its 
knowledge  at  the  time  of  filing,  the 
Commission  believes  that  the  potential 
benefit  to  the  agencies  outweighs  what 
would  be  a  very  limited  burden  to  the 
parties.  This  item  will  remain  on  the 
Form;  however,  the  word  "voluntary"  in 
parentheses  will  be  added  to  the  item  on 
the  Form  itself  to  ensure  that  the 
voluntary  nature  of  the  response  to  this 
item  is  clear  without  reference  to  the 
Instructions. 

Explanation  of  Amount  Paid/Name  of 
Person  Responsible  for  Fair  Market 
Valuation 

The  Interim  Rules  introduced  a  new 
item  on  the  Form  in  which  the  acquiring 
person  indicates  the  amount  of  the  fee 
paid.  The  acquiring  person  is  further 
advised  that  should  the  fee  be  based  on 
an  amount  that  differs  fi'om  the 
acquisition  price,  or  if  the  acquisition 
price  is  undetermined  and  may  fall 
within  a  range  that  straddles  two  filing 
fee  thresholds,  an  explanation  of  the 
value  reported  is  required  to  be 
submitted  with  the  Form.  The 
explanation  should  include  discussion 
of  adjustments  to  the  acquisition  price, 
a  description  of  any  exempt  assets  and 
their  value,  and  the  valuation  method(sf) 
used.  In  coimection  with  the  valuation 
of  the  transaction.  Item  2(e)  was  also 
added,  requiring  that  if  the  value  of  the 
transaction  is  based  in  whole  or  in  part 
on  a  fair  market  valuation,  the  name  of 
the  person  responsible  for  that  valuation 
should  be  provided.  The  Commission 
received  three  comments  regarding  the 
attachment  of  the  valuation  explanation 
and  the  identification  of  the  person 
responsible  for  any  fair  market 
valuation. 

Comment  3  stated  tharthe  addition  of 
these  items  adds  additional  biu-den  for 
the  parties  and  asserted  that  if  the 
agencies  have  questions  about  the 
valuation  method,  they  can  always  raise 
them  with  the  reporting  person.  The 
comment  suggested  that  there  is  no  need 
to  name  the  person  performing  the 
valuation  since  an  officer  of  the  filing 


party  certifies  the  accuracy  of  all  of  the 
information  in  the  filing.  Comment  8 
also  noted  that  the  information 
regarding  the  method  of  valuation  can 
be  obtained  by  calling  the  contact 
person  listed  in  Item  1(g)  of  the  Form. 
Comment  13  asserted  that  although 
the  agencies  might  reasonably  request 
an  explanation  of  the  valuation  to 
ensure  that  the  proper  filing  fees  are 
being  paid,  it  is  not  olear  when  such 
disclosure  must  be  provided  and  how 
its  requirements  can  be  satisfied.  It  also  - 
noted  that  it  is  unclear  under  what 
circumstances  a  transaction  value  might 
straddle  two  filing  fee  thresholds.  For 
example,  the  comment  noted  that  it  is 
uncertain  whether  a  person  filing  for  a 
cash  tender  offer  for  a  minimum 
condition  (i.e.,  66%  percent)  should  be 
able  to  file  based  upon  a  valuation  for 
the  minimum  condition  being  satisfied, 
or  based  on  the  assumption  that  100 
percent  of  the  shares  will  be  tendered 
(presumably  valued  at  a  higher  filing  fee 
threshold).  The  comment  also  observed 
that  if  the  agencies  are  looking  for  a 
responsible  personto  hold  accountable 
for  any  errors  in  the  valuation,  they  can 
look  to  the  officer  who  signed  the 
certification  and  do  not  need  an 
additional  person  to  be  identified  as 
accountable  on  the  Form  itself. 

The  Commission  recognizes  that  with 
the  new  fee  schedule  the  valuation  of 
transactions  must  be  more  precise  than 
was  required  in  the  past.  It  does  not, 
however,  believe  that  the  new  items  on 
the  Form  impose  any  significant  burden 
beyond  that  already  required  to 
calculate  the  value  of  the  transaction.  • 
When  it  is  not  apparent  fi-om  the 
purchase  agreement  why  a  lower  filing 
fee  threshold  is  being  indicated,  the 
required  explanation  need  not  be 
lengthy  or  highly  detailed,  but  merely  a 
concise  description  of  how  the 
acquiring  person  arrived  at  the  value  it 
is  reporting  on  the  Form.  In  most  cases, 
this  explanation  will  quickly  resolve 
any  valuation  issues  staff  may  have 
identified  and  will  eliminate  the  need  to 
contact  the  parties  for  any  further 
discussion. 

The  issues  surrounding  valuation  are, 
and  have  always  been,  complex.  How 
the  rules  governing  valuation  should  be 
applied  to  determine  the  appropriate 
filing  fee  has  been  the  subject  of 
individual  informal  interpretations  and 
widely  attended  public  question  and 
answer  sessions.  Additionally,  several 
examples  were  included  in  §  803.9  to 
illustrate  commonly  encountered 
scenarios.  More  examples  are  added  to 
the  final  version  of  this  rule  to  address 
other  situations  which  have  been 
identified  as  problematic. 
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To  address  the  specific  questions 
raised  by  Comment  13,  an  example  of 
when  the  value  of  a  transaction  may 
straddle  two  filing  fee  thresholds  is 
when  the  agreed  price  for  an  acquisition 
of  non-publicly  traded  voting  secxuities 
is  $99  million,  subject  to  post-closing 
adjustments  of  up  to  plus  or  minus  $2 
million.  In  this  situation,  if  the 
acquiring  person  has  a  reasonable  basis 
for  estimating  that  the  adjustments  will 
be  minus  $1  million,  then  the 
acquisition  price  is  determined  and  the 
appropriate  filing  fee  threshold  is  $50 
million.  However,  since  the  potential 
acquisition  price,  subject  to 
adjustments,  coti^d  have  exceeded  the 
$100  million  threshold,  an  explanation 
of  why  the  lower  threshold  was 
indicated  should  be  attached  (see 
§  803.9,  example  7). 

In  the  case  of  tender  offers,  if  the  offer 
is  for  a  minimum  percentage  of  the 
issuer's  voting  seciuities,  but  there  is  no 
cap  on  the  offer,  the  transaction  must  be 
valued  at  the  maximum  that  could  be 
tendered  [i.e.,  100  percent).  If,  however, 
the  offer  is  capped  at  a  fixed  amount 
(i.e.,  50  percent  plus  one  share),  after 
which  no  further  shares  can  be 
tendered,  the  value  will  be  that  fixed 
amount,  even  if  the  tender  offer  will  be 
followed  by  a  merger,  which  will  not  be 
reportable  under  section  7A(cK3)  (see 
§803.9,  examples). 

The  requirement  to  provide  the  name 
of  an  individual  responsible  for  any  fair 
market  valuation  is  not  intended  to 
circumvent  the  contact  person 
identified  in  Item  1(g)  of  the  Form.  It  is 
intended,  rather,  to  ensure  that  the 
contact  person  can  quickly  and  easily 
locate  the  appropriate  person  in  the 
event  a  question  is  raised  by  the 
agencies  concerning  the  valuation.  In 
the  Commission  staffs  experience,  the 
contact  person  often  is  not  involved  in 
the  detailed  compilation  of  the 
information  on  the  Form,  and  may 
require  an  extended  period  of  time  to 
determine  who  within  the  acquiring 
person  is  knowledgeable  about  the 
information  contained  in  any  particular 
item.  Providing  the  name  of  the  person 
responsible  for  this  item  will  ensure  that 
review  of  the  notification  is  not  unduly 
delayed  by  valuation  issues. 

In  summary,  the  Commission  does  not 
believe  that  any  new  significant  burden 
has  been  introduced  by  the  addition  of 
these  two  items  and  they  will  remain  on 
the  Form  submitted  with  the  Final 
Rules.  The  agencies  will  continue  to 
provide  assistance  in  resolving  the 
complex  issues  surrounding  valuation 
through  informal,  and,  if  appropriate, 
formal  interpretation. 


Item  2(c)  Notification  Threshold 

As  noted  in  the  SBP  for  §  801.1(h),  the 
Notification  and  Report  Form  is  also 
being  amended  to  clarify  that  Item  2(c), 
requiring  the  acquiring  person  to  report 
the  notification  threshold  that  is  being 
filed  for,  is  applicable  only  to 
acquisitions  of  voting  seciuities. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  requires  that  the  agency 
conduct  an  initial  and  final  regulatory 
analysis  of  the  anticipated  economic 
impact  of  the  proposed  amendments  on 
small  businesses,  except  where  the 
agency  head  certifies  that  the  regulatory 
action  will  not  have  a  significant 
economic  impact  on  a  substanticd 
number  of  small  entities.  5  U.S.C.  605. 

Because  of  the  size  of  the  transactions 
necessary  to  invoke  a  Hart-Scott-Rodino 
filing,  the  premerger  notification  rules 
rarely,  if  ever,  affect  small  businesses. 
Indeed,  the  recent  amendments  to 
section  7 A  of  the  Clayton  Act,  which 
these  rule  amendments  implement, 
were  intended  to  reduce  the  burden  of 
the  premerger  notification  program  by 
exempting  all  transactions  valued  at  $50 
million  or  less.  Fiuther,  none  of  the  rule 
amendments  expands  the  coverage  of 
the  premerger  notification  rules  in  a 
way  that  would  affect  small  business. 
Accordingly,  the  Commission  certifies 
that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  document  serves  as  the  required 
notice  of  this  certification  to  the  Small 
Business  Administration. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
("PRA"),  44  U.S.C.  3501-3520,  requires 
agencies  to  seek  and  obtain  Office  of 
Management  and  Budget  ("OMB") 
approval  before  luidertaking  a 
"collection  of  information"  directed  to 
ten  or  more  persons.  Such  collections  of 
information  include  reporting, 
recordkeeping,  or  disclosure 
requirements  contained  in  regulations. 
The  HSR  premerger  notification  rules 
and  Form  contain  information 
collection  requirements  as  defined  by 
the  PRA  that  have  been  reviewed  and 
approved  by  OMB  (preceding  these 
latest  HSR  rule  amendments)  ^  under 
OMB  Control  No.  3084-0005.  The  Final 
Rules  implement  amendments  to 
section  7A  of  the  Clayton  Act,  which 
reduce  the  burden  of  the  premerger 
reporting  program  by  exempting  all 
transactions  valued  at  $50  million  or 
less.  Because  the  Final  Rules  do  not 


2  OMB  clearance  was  received  on  May  14.  2001 
and  extends  through  May  31,  2004. 


affect  the  information  collection 
requirements  of  the  premerger 
notification  program  as  implemented  by 
the  Interim  Rules,  they  have  not  been 
resubmitted  to  OMB  for  review.  The 
Supporting  Statement  that  accompanied 
the  Request  for  OMB  Review  states  that 
the  total  burden  imposed  on  the 
members  of  the  public  subject  to  the 
requirements  of  the  Act,  including  the 
Final  Rules,  is  estimated  to  be  192,089 
hours  per  year  (based  on  fiscal  year 
2000  filings).  This  constitutes  an 
approximate  47  percent  reduction  from 
what  the  burden  estimate  would  be 
absent  the  final  rules  and  based  on  the 
number  of  fiscal  year  2000  filings. 

List  of  Subiects  in  16  CFR  Parts  801  and 
803 

Antitrust,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  the  Federal  Trade 
Commission  amends  16  CFR  parts  801 
and  803  as  follows: 

PART  801— COVERAGE  RULES 

1.  The  authority  citation  for  part  801 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  18a(d). 

2.  Amend  §  801.1  by  revising    • 
paragraph  (h)  to  read  as  follows: 

§801.1    Definitions. 

***** 

(h)  Notification  threshold.  The  term 
"notification  threshold"  means: 

(1)  An  aggregate  total  amount  of 
voting  securities  of  the  acquired  person 
valued  at  greater  than  $50  million  but 
less  than  $100  million; 

(2)  An  aggregate  total  amoimt  of 
voting  securities  of  the  acquired  person 
valued  at  $100  million  or  greater  but 
less  than  $500  million; 

(3)  An  aggregate  total  amoimt  of 
voting  securities  of  the  acquired  person 
valued  at  $500  million  or  greater; 

(4)  Twenty-five  percent  of  the 
outstanding  voting  securities  of  an 
issuer  if  valued  at  greater  than  $1 
billion;  or 

(5)  Fifty  percent  of  the  outstanding 
voting  securities  of  an  issuer  if  valued 
at  greater  than  $50  million. 
***** 

3.  Amend  §  801.21  by  revising  the 
introductory  text  to  read  as  follows: 

§  801 .21    Securities  and  cash  not 
considered  assets  when  acquired. 

For  purposes  of  determining  the 
aggregate  total  amount  of  assets  under 
Section  7A{a)(2)  and  §801. 13(b): 
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PART  803— TRANSMITTAL  RULES 

I 

4.  The  authority  citation  for  part  803 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  18a(d). 

5.  Amend  §  803.9  by  adding  examples 
7  and  8  to  paragraph  (a)  and  by  revising 
paragraph  (c)  to  read  as  follows: 

§803.9    Filing  fee. 

***** 

(a)*  *  * 

Examples: 
***** 

7.  "A"  intends  to  acquire  20  percent  of  the 
voting  securities  of  B,  a  non-publicly  traded 
issuer.  The  agreed  upon  acquisition  price  is 
$99  million  subject  to  post-closing 
adjustments  of  up  to  plus  or  minus  $2 
million.  "A"  estimates  that  the  adjustments 
will  be  minus  $1  million.  In  this  example, 
since  "A"  is  able  in  good  faith  to  reasonably 
estimate  the  adjustments  to  the  agreed-on 
price,  the  acquisition  price  is  deemed  to  be 
determined  and  the  appropriate  filing  fee 
threshold  is  $50  million.  Even  if  the  post- 
closing  adjustments  cause  the  final  price 
actually  paid  to  exceed  $100  million,  "A" 
would  be  deemed  to  hold  $98  million  in  B 
voting  securities  as  a  result  of  this 
acquisition.  Note,  however,  since  the 
potential  acquisition  price  subject  to 
adjustments  could  have  exceeded  the  $100 
million  threshold  (e.g.,  "straddles  two  filing 
fee  thresholds"),  an  explanation  of  why  the 
lower  threshold  was  indicated  should  be 
attached.  Also  note  that  any  additional 

.  acquisition  by  "A"  of  B  voting  stock  (if  the 
value  of  the  stock  currently  held  by  "A"  is 
$100  million  or  more)  will  cause  "A"  to  cross 
the  $100  million  threshold  and  another  filing 
and  the  appropriate  fee  will  be  required. 

8.  "A"  intends  to  make  a  cash  tender  offer 
for  a  minimum  of  50  percent  plus  one  share 
of  the  voting  securities  of  B,  a  non-publicly 
traded  issuer,  but  will  accept  up  to  100 
percent  of  the  shares  if  they  are  tendered. 
There  are  12  million  shares  of  B  voting  stock 
outstanding  and  the  tender  offer  price  is  $10 
per  share,  hi  this  instance,  since  there  is  no 


cap  on  the  number  of  shares  that  can  be 
tendered,  the  value  of  the  transaction  will  be 
the  value  of  100  percent  of  B's  voting 
securities,  and  "A"  must  pay  the  $125,000 
fee  for  the  $100  million  filing  fee  threshold. 
Note  that  if  the  tender  offer  had  been  for  a 
maximum  of  50  percent  plus  one  share  the 
value  of  the  transaction  would  be  $60 
million,  and  the  appropriate  fee  would  be 
$45,000,  based  on  the  $50  million  filing  fee 
tlu^shold.  This  would  be  true  even  if  the 
tender  offer  were  to  be  followed  by  a  merger 
which  would  be  exempt  under  Section 
7A(c)(3). 
***** 

(c)  For  a  reportable  transaction  in 
which  the  acquiring  entity  has  two 
ultimate  parent  entities,  both  ultimate 
parent  entities  are  acquiring  persons; 
however,  if  the  responses  for  both 
ultimate  parent  entities  would  be  the 
same  for  item  5  of  the  Notification  and 
Report  Form,  only  one  filing  fee  is 
required  in  connection  with  the 
transaction. 
***** 

6.  Amend  §  803.20  by  revising 
paragraph  (c)  and  the  example  thereto, 
to  read  as  follows: 

§  803.20    Requests  for  additional 
information  or  documentary  material. 

***** 

(9)  Waiting  period  extended.  (1) 
During  the  time  period  when  a  request 
for  additional  information  or 
documentary  material  remains 
outstanding  to  any  person  other  than 
either: 

(i)  In  the  case  of  a  tender  offer,  the 
person  whose  voting  securities  are 
sought  to  be  acquired  by  the  tender 
offeror  (or  any  officer,  director,  partner, 
agent  or  employee  thereof),  or 

(ii)  In  the  case  of  an  acquisition 
covered  by  11  U.S.C.  363(b),  the 
acquired  person,  the  waiting  period 
shall  remain  in  effect,  even  though  the 
waiting  period  would  have  expired  (see 


§  803.10Cb))  if  no  such  request  had  been 
made. 

(2)  A  request  for  additional 
information  or  documentary  material  to 
any  person  other  than  either: 

(i)  In  the  case  of  a  tender  offer,  the 
person  whose  voting  seciuities  are  being 
acquired  pursuant  lo  the  tender  offer  (or 
any  officer,  director,  partner,  agent  or 
employee  thereof),  or 

(ii)  In  the  case  of  an  acquisition 
covered  by  11  U.S.C.  363(b),  the 
acquired  person,  shall  in  every  instance 
extend  the  waiting  period  for  a  period 
of  30  (or,  in  the  case  of  a  cash  tender 
offer  or  of  an  acquisition  covered  by  11 
U.S.C.  363(b),  10)  calendar  days  from 
the  date  of  receipt  (as  determined  under 
§803.10)  of-the  additional  information 
or  documentary  material  requested. 

Example:  Acquiring  person  "A"  makes  a 
non-cash  tender  offer  for  voting  securities  of 
corporation  "X",  and  files  notification.  Under 
§801.30,  the  waiting  period  begins  upon 
filingby  "A,"  and  "X"  must  file  within  15  , 
days  thereafter  (10  days  if  it  were  a  cash 
tender  offer).  Assume  that  before  the  end  of 
the  waiting  period,  the  Assistant  Attorney 
General  issues  a  request  for  additional 
information  to  "A"  and  "X."  Since  the 
transaction  is  a  non-cash  tender  offer,  the 
waiting  period  is  extended  for  30  days  (10 
days  if  it  were  a  cash  tender  offer)  beyond  the 
date  on  which  "A"  responds.  Note  that  under 
§  803.21,  even  though  the  waiting  period  is 
not  affected  by  the  second  request  to  "X"  or 
by  "X"  supplying  the  requested  information, 
"X"  is  obliged  to  respond  to  the  request 
within  a  reasonable  time.  Nevertheless,  the 
Federal  Trade  Commission  and  Assistant' 
Attorney  General  could,  notwithstanding  the 
pendency  of  the  request  for  additional 
information,  terminate  the  waiting  period  sua 
spopte  pursuant  to  §803.1  He). 
***** 

7.  Revise  the  Appendix  to  part  803  to 
read  as  follows: 

BILUNC  CODE  $75O-01-P 
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TRANSACTION  NUMBER  ASSIGNED 


nnDDnnnn 


16  C.F.R.  Part  803  -  Appendix 

NOTFICATION  AND  REPORT  FORM  FOR  CERTAIN  MERGERS  AND  ACQUISmONS 


A()|inMwit>yOMB 
3084-0005 

E3<iirB»  0801/02 


THE  INFORMATION  REQUIRED  TO  BE  SUPPLIED  ON  THESE  ANSWER  SHEETS  IS  SPECIFIED  W  THE  INSTRUCTIONS 
••    Attach  tte  Affidavit  required  by  §803.5  to  this  page. ; 


FEE  MFORMATION 


TAXPAYER  IOENTIFICATK)N  NUMBER 
or  SOCIAl.  SeCURnrv  number  Ol  payer 


AMOUNT  PAD 


{acquiring  person  (and  payer  if  different  from  acquiring  persoi4) 
In  cases  «.«iei«  your  Sfcg  fee  wou«  be  highefil  CHECK  ATTACHED       D  MONEY  ORDER  ATTACHED 

based  on  acquis«on  price  or  where  the  acquisiSon  WIRE  TRANSFER  D  CONFIRMATION  NO. 

price  is  undetenwned  to  •»  extent  thai «  may         FROM  NAME  OF  INSTfTUTION     

skadde  a  tSng  fee  tweshold.  attach  an  explanation 
of  how  you  determined  the  appropriate  fee 
(acquiring  persons  only). 

AHachmeni  Number        


D 


NAME  OF  PAYER  C  dHferenI  from  PERSON  FftJNG) 


IS  THIS  A  CORRECTIVE  FUNG? 


DYES 


DNO 


IS  THIS  ACQUISITION  SUBJECT  TO  FOREIGN  FILING  REQUIREMENTS? 
If  YES,  list  jtjrisdicJions:  (voluntaty) 


DYES 


DNO 


IS  THIS  ACQUISITION  A  CASH  TENDER  OFFER?     DYES 


ONO 


BANKRUPTCY? 


DYES        DNO 


DO  YOU  REQUEST  EARLY  TERMINATION  OF  THE  WAITING  PERIOD?  (Grains  ol  eaify  tenrnnabon  are  pubtshed  nlhe  Federal  Register  MD 
DYES       DNO  ontheFTCwebOewvrw.ncgov) 

ITEM  1  -  PERSON  FILING 

1(a)  NAME  artd 

HEADQUARTERS  ADDRESS 
of  PERSON  FILING 


1(b)  PERSON  FIUNG  NOTIFICATION  IS 

D  an  aca^uMng  person        D  an  acquired  person 


Dboth 


1(c)  PUT  AN  "X*  IN  THE  APPROPRIATE  BOX  TO  DESCRIBE  PERSON  FILING  NOTIFICATION 
DCorporation  D  Partnership  D  Other  ^S^teoHy;: 


1(d)  DATA  FURNISHED  BY 
D  calendar  year 


D  fiscal  year  fspec^  period  ^ . 


(tnonttVyear)  lo 


(month/year) 


THIS  FORM  S  REQUV^EO  BY  LAW  and  must  be  Sed  separately  by  each 
person  which,  by  reason  of  a  merger,  consolidaten  or  acquisiion,  is  subject 
to  §7A  of  «w  Clayton  Act.  15  use.  §t8a.  as  added  by  Section  201  of  ttte 
HaiiSCpS-Rodtoo  Antitrust  hnpfOMments  Act  of  1976,  Pub.  L.  No.  »M35. 
90  StaL  1390.  and  nies  promulgated  tiereunder  (herevialter  referred  to  as 
the  niies*  or  by  section  nunter).  The  statute  and  rules  are  set  fort)  In  Vie 
Fadsr^  Regster  a(  43FR334S0:  Ihe  luies  may  also  be  found  at 
16CFR  Parts  801-03.  Fakre  to  He  tiis  Notification  and  Report  Form. 
and  to  observe  tie  required  waiing  period  tielbre  oonsunimatlng  •« 
acquisition  in  accordance  with  the  appicabte  provisions  of  15  U.S.C.  §18a 
and  te  rules,  subjects  any  "person,*  as  defned  in  the  lules.  or  any 
IndMduats  resportsiite  for  norxximptance.  to  iatxHy  for  a  penaty  of  not 
more  ttan  $1 1 ,000  for  each  day  during  which  such  person  is  in  vidafan  of 
15U.S.C.§18a 

Al  inlbrmalion  and  documentary  materiaf  Bed  in  or  vwlh  this  Form  is 


ccnHdenlial.  II  is  exempt  from  cfsdosure  under  Vie  Freedom  of  Hbrmafion 
Ad.  and  may  be  made  pubic  orfy  in  an  administialive  or  judkiai 
pioceedvig.  or  dedosed  to  Congress  or  to  a  duly  authorized  oomndltee  or 
suboommMae  of  Congress. 

FMng  -  Complete  and  relum  tm>  copies  (with  one  original  affdavH  and 
certiicalian  and  one  set  of  docunenlary  attactiments)  of  this  Nolifcaion 
and  Report  Fom  to-  Premerger  Nottcabon  OSoe,  Bureau  of  CompeOion, 
Room  303,  Federal  Trade  Comnission,  600  Pennsytvania  Avenue.  N.W.. 
WasNnglon.  D.C.  20580.  TTvee  copies  (vMlh  one  set  of  documentary 
atlachmerfe)  should  be  sent  to:  Director  of  OperaBons  and  Merger 
Enfaroemenf.  Arttust  Division,  Depertmertf  of  Justice.  PakicJ(  Henry 
BuUng.  601  D  Street  NW..  Room  #10013.  Washingkn.  D.a  2053a  (For 
FH)EX  airtifc  to  •»  DepartonenI  of  Justice,  do  not  use  tie  20630  zip  cods; 
use  2^  code  20004.) 


DISCLOSURE  NOTICE  -  Pubfc  reporting  burden  for  (his  report  is 
estimated  to  vary  from  8  to  160  hours  per  response,  with  an  average  of 
39  hours  per  response,  indudtog  Mme  for  reviewaig  instnidions. 
searching  exis^  data  sources,  gatiering  and  maintairwig  tie  data 
needed,  and  completing  and  reviewing  tie  cotedion  of  information.  Send 
oommenls  reganfng  the  burden  estimate  or  any  other  asped  of  this 
report,  indudtog  suggestions  for  reducing  this  txjrden  to: 
Premerger  Nolificaiion  OfGce.  Office  of  InfannaGon  and 

H^03  RegulaloryAftws. 

Federal  Trade  Comnission  Office  of  Management  and  Budget 

Washington.  DC  20S80  Washington.  DC  20503 


Under  the  Paperwork  Reduction  Ad,  as  amended,  an  agency  may  not 
condud  or  sponsor,  and  a  person  is  not  required  to  respond  to.  a 
coloction  of  information  unless  it  dteptays  a  currently  vaid  0MB  confcnl 
number.  That  number  is  3084-0005,  viMch  also  appears  in  tie  upper 
right-hand  comer  of  Ihe  first  page  of  tiis  form. 
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NAME  OF  PERSON  nUNG  NOTFICATION 


DATE 


t(e)  PUT  AN  XWTtg  APPROPRIATE  BOX  AND  GIVE  THE  NAME  AND  ADOtgSS  OF  ENTITY  FILING  NOTIFICATION  (tofc»»»» 
D  NA  D  TWs  report  »  being  lied  on  behaM  of  a  foreign  pefson  D  This  report  is  being  Bed  on  behaV  of  «ie  Mn 


pwsuanl  to  §  803.4. 


uHmale  parent  enlily  by 
anotter  enlily  wiMn  tie  same  person  aulhonzed  by  i  to  Be 
pursuant  to  §  803^a). 


NAME  OF.  ENTITY  FILMG  NOTIFICATION 


ADDRESS 


1(1)  NAME  AND  ADDRESS  OF  ENTrryMAKWG  ACQUISITION  OR  VVHOSE  ASSETS  OR  VOTING  SECWmiES  ARE  BEING  ACQUIRE 
FROM  THE  ULTIMATE  PARENT  ENTITY  IDENTIFIED  IN  ITEM  1(a) 


PERCENT  OF  VOTING  SECURITIES  HELD  BY  EACH  ENTITY  IDENTIFIED  IN  ITEM  1(a) 


Kg)  IDENTff  ICATIPN  OF  PERSON  TO  CONTACT  REGARDING  THIS  REPORT 


NAME  OF  CONTACT  PERSON 
TITLE 
FIRM  NAME 
BUSMESS  ADDRESS 

TELEPHONE  NUMBER 

FAXNUMBER 

E-MAM.  ADDRESS 


(h)  IDENTIFICATION  OF  AN  WOIVOUAL  LOCATED  M  THE  UNITED  STATES  DESIGNATED  FOR  THE  UMTEO  PURPOSE  OF 

RECEIVING  NOTICE  OF  ISSUANCE  OF  A  REQUEST  FOR  ADOmONAL  INFORMVION  OR  DOCUMENTS.  (See  §  803  20(b)(2KB)> 


NAME  OF  CONTACT  PERSON 

TITLE 

FIRM  NAME 

BUSMESS  ADDRESS 

•      TELEPHONE  NUMBER 

FAXNUMBER 

E-MAR.  ADDRESS 


2(b) THIS  ACQUISrnON  IS  (put  anXm aflfie  IwMas  Maf  ^pp4f^ 
>D  an  acquisition  of  assets 
O  a  merger  (see  §801 .2) 
D  aiacquisMionsi*jectto§801.2(e) 

a  a  formation  of  a  joint  venture  o«  other  coiporalion  (see  §801.40) 
D  an  acqiasitionsijliject  to  §801  JO  (specify  (ype) 
D  other(speciy) 


□  aconsoi(lation(see§801.2) 

D  an  acquisition  of  vofing  saovifes 

D  a  seoorxtary  acquisiion 

D  an  acquisition  sutiject  to  §801.31 


050% 


OSSOmMon 


aSIOOmWon 


DSSOOmMon 


D  25%  (see 


2(d)(i)  VALUE  OF  VOTMG  SECURfTlES  TO  BE 
HELD  AS  A  RESULT  OF  THE  ACQUISfTION 


(i)  PERCENTAGE  OF 
VOTING  SECURITES 


(B)  VALUE  OF  ASSETS  TO  BE  HELD 
AS  A  RESULT  OF  THE  ACQUISmON 


fiv)  AGGREGATE  TOTAL 
VALUE 
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NAME  OF  PERSON  FILING  NOTFICATION 


DATE 


2(e)  If  aggregate  total  value  in  2(d)(iv)  is  t>ased  in  whole  or  in  part  on  a  fair  martlet  valuation  pursuant  to  §  801.10(cX3).  identify  the  person  or 
persons  responsUe  for  making  Ibe  valuation  (acquiring  persons  only). 


rrEM3 

3(a)  DESCRIPTION  OF  ACQUISITION 


FlC  FORM  C4  (rev.  09^1002) 
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NAME  OF  PERSON  FUNG  NOTIFICATION 


3(bXi)  ASSETS  TO  BE  ACQUIRED  (to  be  compleied  only  for  asset  acqufaHlons) 


DATE 


•     I. 


3(b)(i)  ASSETS  HELD  BY  ACQUIRING  PERSON 


3(c)  VOTING  SECURfTlES  TO  BE  ACQUIRED 

3(c)0)  LIST  AND  DESCRIPTION  OF  VOTWG  SECURfTTES  AND  LIST  OF  NON-VOTING  SECURITIES: 


3(cXii)  TOTAL  NUMBER  OF  SHARES  OF  EACH  CLASS  OF  SECURITY: 


3(c)p)  TOTAL  NUMBER  OF  SHARES  OF  EACH  CLASS  OF  SECURITY  BEING  ACQUIRED; 
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NAME  OF  PERSON  FILING  NOTFICATION 


DATE 


3(c)rw)  IDENTnY  OF  PERSONS  ACQINRING  SECURITES; 


3(c)(v)  DOLLAR  VALUE  OF  SECURITIES  IN  EACH  CLASS  BEING  ACQUIRED: 


3(cXvi)  TOTAL  NUMBER  OF  EACH  CLASS  OF  SECURITIES  TO  BE  HELD  AS  A  RESULT  OF  THE  ACQUISITION: 


» 


3(d)  SUBMn^  A  COPY  OF  THE  MOST  RECENT  VERSION  OF  CONTRACT  OR  AGREEMENT  (or  toner  o(  MenI  to  meige  or  acqute) 
DONOTATTACHTHSOOCUMBITTOTHKPAGE  ATTACHMENT  OR  RBERENCENUMER  OF  CONTRACT  OR  AGREBOfT 


FTC  FORM  C4  (rev.  09/KV02) 
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IMME  OF  PERSON  RUNG  NOmCATION 


OATE 


rrEM  4  PERSONS  njNG  NOTTK^TION  MAY  PRO^^DE  BELOMT /M  OfOIONAL  M3EX  OF  OOCUMEMTS  REQUMEO  TO  BE  SUB^^ 
(Sm  Mm  by  Mem  inskuclkms).  THESE  DOCUMENTS  SHOULD  NOT  BE  ATTACHEO  TO  THS  PAGE. 

4(a)  DOCUMENTS  FMJED  WITH  THE  UNITED  STATES  SECURfTIES  AND  EXCHANGE  COMMISSION  ATTACHMENT  OR  REFERENCE  NUMBER 


4(b)  ANNUAL  REPORTS,  ANNUAL  AUOri  REPORTS.  AND  REGULARLY  PREPARED  BALANCE  SHEETS       ATTACHMENT  OR  REFERENCE  MMBER 


4(c)  STUDES.  SURVEYS.  ANALYSES.  AND  REPORTS 


ATTACHMENT  OR  REFBtENCE  NUMBER 


X 
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NAME  OF  PERSON  FILING  NOTTICATION 


DATE 


fTEM  5  (See  *References*  isted  in  the  General  Instructions  to  the  Fonn.  Refer  to  ttie  North  American  Industry  Classification 

System-Uniled  States,  1997  {1997  HAICS  Manual)  for  the  6-dkg^  (NAICS)  industry  codes.  Refer  to  the  1997  Numerical  List  ol 
Manufactured  mKlklk>eralPn)ducts{EC97M31R-NL)kx  ate  7-<Sgi^pnxkMAdtasscod& 

revenues  for  the  7-digit  product  dass  codes  and  10-digit  product  codes  using  the  codes  in  the  cohmins  labeled  "Product  code.* 
For  further  information  on  t<iAICS-t>ased  codes  visit  the  www.census.gov  web  site.) 


5(a)  DOLLAR  REVENUES  BY  ffOUSTRY 


6-OtCfT 
INDUSTRY  CODE 


DESCRIPTION 


1997  TOTAL 
DOLLAR  REVENUES 
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NAME  OF  PERSON  FK.IN6  NOTFICATK3N 


DATE 


ITEM  5(bXi)  DOLLAR  REVENUES  BY  MANUFACTURED  PRODUCTS 


lOOIGIT 
PRODUCT  CODE 


DESCRIPTION 

1997  TOTAL 
DOLLAR  REVENUES 

^ 

t 

• 

n 

' 

\ 
\ 

\ 

t 

- 

■ 

f 

i                                                                                  ^ 

— 

^, 
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NAME  OF  PERSON  FILING  NOTFICATION 


DATE 


ITEM  5(bXii)  PRODUCTS  AOOEO  OR  DELETED 


DESCRIPTION  (1(H)IGIT  PRODUCT  CODE) 


/CO 


CBE1E 


CF 
CHANGE 


TOTAL  DOtXAR 
REVENUES 


ITEM  5(bXHi)  DOLLAR  REVENUES  BY  MANUFACTURED  PRODUCT  CLASS 


7-OIGIT 
PRODUCT  CLASS 


DESCRIPTION 


YEAR 


I 


I 


TOTAL  DOLLAR  REVENUES 


(Hem  5(bXB)  owlinged  on  page  iO) 
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NAME  OF  PERSON  FILING  NOTFICATION 


OAIE 


ITEM  5(b)(a)  DOLLAR  REVENUES  BY  MANUFACTURED  PRODUCT  CLASS  -  CONTINUED 


7-OIGIT 
PRODUCT  CLASS 


OESCRFTION 


YEAR 


I 


TOTAL  DOLLAR  REVENUES 


ITEM  5(c)  DOLLAR  REVENUES  BY  NON-MANUFACTURING  WOUSTRY 


^ 

6-DIGIT 
INDUS!  RY  CODE 

DESCRIPTION 

YEAR 

1                       1 

TOTAL  DOLLAR  REVENUES 

( 

• 

• 

» 
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NAME  OF  PERSON  FHJNG  NOTFICATION 


DATE 


5(d)  COIyPIJETE  ONLY  rACQUISmON  IS  IN  THE  FORMATION  OF  A  JOirffVENTUfg  OR  OTHER  CX>R^^ 
5(dXi)  NA»*E  AND  AIXJRESS  OF  THE  X»IT  VENTURE  OR  OTHER  CORPORATION 


5(dXi) 


(A)  COMTRIBUnONS  THAT  EACH  PERSON  FORMING  THE  JOINT  VENTURE  OR  OTHER  CORPORATION  HAS  AGREED  TO  MAKE 


(B)  DESCRffTTION  OF  ANY  CONTRACTS  OR  AGREEMENTS 


(C)  DESCRWnriON  OF  ANY  CREDIT  GUARANTEES  OR  OBLIGATIONS 


(D)  DESCRIPTION  OF  CONSIOERATKIN  WHICH  EACH  PERSON  FORMING  THE  JOINT  VEWTURE  OR  OTHER  CORPORATION  WHX  RECEIVE 


5(d)(i)  DESCRIPTION  OF  THE  BUSINESS  IN  WHICH  THE  JOINT  VENTURE  OR  OTHER  CORPORATION  WILL  ENGAGE 


5<d)(iv)  SOURCE  OF  DOLLAR  REVENUES  BY  6-OIGIT  INDUSTRY  CODE  (non-manufacturing)  AND  BY  r-OtGrT  PRODUCT  CLASS  (manufacturing) 
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NAME  OF  PERSON  FILING  N0TFICAT10N 


DATE 


ITEM  6 

6(a)  ENrmES  WTTHIN  PERSON  FHJNG  NOTIFICATION 


6(b)  SHAREHOLDERS  OF  PERSON  FILING  NOTIFICATION 
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NAME  OF  PERSON  nUNG  NOTFICATION 


OATC 


G(c)  HOLOMGS  OF  PERSON  FLWG  NOTIFICATION 


4 


ITEM  7  DOLLAR  REVENUES 
7(a)  e-OtGrr  NAICS  CODE  AND  DESCRFTION 


7(b)  NAME  OF  EACH  PERSON  WHICH  ALSO  DERIVED  DOLLAR  REVENUES 
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NAME  OF  PERSON  FHJNG  NOTPICATION 


[DATE 


7(c)  GEOGRAPHIC  MARKET  INFORMATION 


ITEMS  PRIOR ACCMSmONS (10 Iwcoiwplaladbycqutrtniipefsen only) 
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NAME  OF  PERSON  FUNG  NOTIFICATION 


DATE 


CERTIFICATION 


This  NOTIFICATION  AND  REPORT  FORM,  together  with  any  and  aH  appendices  and  attachments  thereto,  was 
prepared  ani  assefnl)led  under  my  supervision  in  accordance  twith  instructions  issued  by  the  Federal  Trade 
Commission.  Subiect  to  the  recognition  that,  where  so  indKated.  reasonat)le  estimates  tiave  t>een  made  iMcause 
books  and  records  do  not  provide  the  required  data,  the  information  is,  to  the  best  of  my  lutowledge.  true,  correct,  and 
complete  in  accordance  with  the  staMe  and  rules. 


NAME  (Plaase  print  orlype) 

TTTIE 

SIGNATURE 

DATE 

SubscritMd  and  sworn  to  before  me  al  (lie 
Cilyol .Stale  of. 


Siis 


_<Jayor_ 


ttteyear. 


Signature. 


My  Commission  expires . 


[SEALl 
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By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  03-1078  Filed  1-1&-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  936 


[OK-028-FOR] 

Oklahoma  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  We,  the  Office  of  Siuface 
Mining  Reclamation  and  Enforcement 
(GSM),  are  approving  an  amendment  to 
the  Oklahoma  regulatory  program 
(Oklahoma  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  Oklahoma 
proposed  revisions  to  its  regulations 
concerning  emplojmient  and  financial 
interests  of  State  employees  and 
members  of  advisory  boards  and 
commissions  and  remining  and 
reclamation  of  previously  mined  and 
certain  inadequately  reclaimed  lands. 
Oklahoma  intends  to  revise  its  program 
to  be  consistent  with  the  corresponding 
Federal  regulations  and/or  statutes. 
Oklahoma  also  intends  to  correct  some 
cross  references  and  typographical  and 
grammatical  errors. 

EFFECTIVE  DATE:  January  17,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430.  Internet:  mwolfrom@osmre.gov. 

SUPPLEMENTARY  INFORMATX>N: 

I.  Background  on  the  Oklahoma  Program 

II.  Submission  of  the  Amendment 

III.  OSM's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  Determinations 


I.  Background  on  the  Oklahoma 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  asstmie  primacy  for  the 
regulation  of  suriface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
siu'face  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act  *   *  *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Oklahoma 
program  on  January  19, 1981.  You  can 
find  backgroimd  information  on  the 
Oklahoma  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Oklahoma  program  in 
the  January  19, 1981,  Federal  Register 
(46  FR  4902).  You  can  also  find  later 
actions  concerning  Oklahoma's  program 
and  program  amendments  at  30  CFR 
936.15  and  936.16. 

n.  Submission  of  the  Amendment 

By  letter  dated  November  1,  2001 
(Administrative  Record  No.  OK-993), 
Oklahoma  sent  us  an  amendment  to  its 
program  under  SMCRA  (30  U.S.C.  1201 
et  seq.).  Oklahoma  sent  the  amendment 
at  its  own  initiative.  Oklahoma 
proposed  to  amend  the  Oklahoma 
Administrative  Code,  Title  460,  Chapter 
20. 

We  aimounced  receipt  of  the 
amendment  in  the  December  11,  2001, 
Federal  Register  (66  FR  63968).  In  the 
same  document,  we  opened  the  public 
comment  period  and  provided  an 
opportimity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment.  We  did  not  hold  a  public 


hearing  or  meeting  because  no  one 
requested  one.  The  public  comment 
period  ended  on  January  10,  2002.  We 
received  comments  from  one  Federal 
agency  (Administrative  Record  No.  OK- 
993.01). 

During  our  review  of  the  amendment, 
we  identified  concerns  regarding  the 
review  of  permit  applications  and 
employment  and  financial  interests  of 
members  of  advisory  boards,  the 
Oklahoma  Mining  Commission,  and 
commissions  representing  multiple 
interests.  We  notified  Oklahoma  of  these 
concerns  by  letter  dated  March  25,  2002 
(Administrative  Record  No.  OK-^93.04). 

Oklahoma  responded  in  a  letter  dated 
July  3,  2002,  by  sending  us  a  revised 
amendment  (Administrative  Record  No. 
OK-993. 05).  Based  upon  Oklahoma's 
revisions  to  its  amendment,  we 
reopened  the  public  comment  period  in 
the  August  27,  2002,  Federal  Register 
(67  FR  54979).  The  public  comment 
period  ended  on  September  11,  2002. 
We  received  comments  from  one 
Federal  agency  (Administrative  Record 
No.  OK-993. 10). 

m.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  imder 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment  as  described 
below.  Any  revisions  that  we  do  not 
specifically  discuss  below  concern 
nonsubstantive  wording  or  editorial 
changes. 

A.  Revisions  to  Oklahoma's  Regulations 
That  Have  the  Same  Meaning  as  the 
Corresponding  Federal  Provisions 

The  State  regulations  listed  in  the 
table  below  contain  language  that  is  the 
same  as  or  similar  to  the  corresponding 
sections  of  the  Federal  regulations  and? 
or  statutes. 


Topic 
Definition  of  "Lands  eligible  for  remining" 

Definition  of  "Unanticipated  event  or  condition" 

Financial  interest  of  State  employees — Author- 
ity. 

Financial  interest  of  State  employees— Who 
shall  file. 

Review  of  permit  application  

Lands  eligible  for  remining  

Responsibility  period  

Responsibility  time  frame  


State  regulation 


Section  460:20-3-5(A)  through  (D),  (F),  (G), 
and  (I). 

Section  460:20-3-5  

Section  460:20-5-3  


Section  460:20-5-7{b) 


Section  460:20-1 5-6(b)(4)  through  (b)(5),  and 
(c)(13). 

Section  460:20-33-12  

Section  460:2(>-43-46(c)(2)  and  (c)(3)  

Section  460:20-45-46(c)(2)  and  (c)(3)  


Federal  counterpart  regulation  and/or  statute 


30  CFR   701.5;   sections  402(g)(4)(A)   and 

(B)(i)  through  (ii),  and  404  of  SMCRA. 
30  CFR  701.5. 
30  CFR  705.3(a). 

30  CFR  705.11(b) 

30  CFR  773.13(a)  and  (b),  and  773.15(m). 

30  CFR  785.25. 

30  CFR  816.116(c)(2)  and  (c)(3), 

30  CFR  817.116(c)(2)  and  (c)(3). 


Because  the  above  State  regulations 
have  the  same  meaning  as  the 
corresponding  Federal  provisions,  we 


find  that  they  are  no  less  effective  than 
the  Federal  regulations  and/or  no  less 


stringent  than  the  Federal  statutes. 
Therefore,  we  are  approving  them. 
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B.  Revisions  to  Oklahoma 's  Regulations 
That  Are  Not  Inconsistent  With  the 
Corresponding  Federal  Provisions 

The  State  regulations  listed  in  the 
table  below  contain  language  that  is  the 


same  as  or  similar  to  the  corresponding 
sections  of  the  Federal  regulations 
except  that  Oklahoma  expanded  the 
persons  to  whom  the  provisions  in  the 
regulations  apply  to  include  one  or 

State  regulation 

Section  460:20-5-1  

Section  460:20-5-2  

Section  460:20-5-4(a)(7),  (a)(8),  and  (c)  ..... 

Section  460:20-5-6(b) 

Section  460:20-5-7(8) 

Section  460:20-5-8  

Section  460:20-5-9(b) 

Section  460:20-5-10  


more  of  the  following:  members  of 
advisory  boards,  the  Oklahoma  Mining 
Commission,  and  commissions 
representing  multiple  interests. 


Topic 


Federal  counterpart  regulation  and/or  statute 


Financial  interest  of  State  employees — Purpose 

Financial  interest  of  State  employees — Objec- 
tives. 

Financial  interest  of  State  employees — Respon- 
sibility 

Financial  interest  of  State  employees — Pen- 
alties. 

Financial  interest  of  State  employees — Who 
shall  file. 

Financial  interest  of  State  employees — When  to 
file. 

Financial  interest  of  State  employees — Where 
to  file. 

Financial  interest  of  State  employees — What  to 
report. 


30  CFR  705.1. 
30  CFR  705.2. 

30  CFR  705.4(a)(7),  (a)(8)  and  (c). 

30  CFR  705.6(b). 

30  CFR  705.11(a). 

30  CFR  705.13. 

30  CFR  705.15. 

30  CFR  705.17. 


Because  the  inclusion  of  the  advisory 
board  members,  the  Oklahoma  Mining 
Commission,  and  commissions 
representing  multiple  interests  in 
Oklahoma's  above  regulations  are  not 
inconsistent  with  the  counterpart 
Federal  provisions,  we  find  that  the 
proposed  State  regulations  are  no  less 
effective  than  the  corresponding  Federal 
regulations  and  we  are  approving  them. 

C.  Section  460:20-5-3.  Definitions 

Paragraph  (E)  of  the  definition  of 
"lands  eligible  for  remining,"  provides 
that  the  lands  eligible  for  remining  are 
those  lands  mined  for  coal  or  affected  by 
such  mining  or  other  coal  mining 
processes  that  have  been  left  or 
abandoned  in  an  inadequate 
reclamation  status  between  August  4, 
1977,  and  January  19, 1981.  The 
counterpart  Federal  definition  found  at 
30  CFR  701.5  states  that  lands  eligible 
for  remining  means  those  lands  that 
would  otherwise  be  eligible  for 
expenditures  under  section  402(g)(4)  of 
the  Federal  Act.  The  Federal  statute  at 
section  402(g){4)(B)(i)  of  SMCRA  states 
that  in  order  to  be  eligible  for  remining, 
the  coal  mining  operation  must  have 
occurred  during  the  period  beginning  on 
August  4, 1977,  and  ending  on  or  before 
the  date  on  which  the  Secretary 
approved  the  State  program.  The 
Secretary  approved  the  Oklahoma 
program  on  January  19,  1981.  Because 
the  lands  eligible  for  remining  under  the 
Oklahoma  program  would  also  be 
eligible  imder  the  Federal  program,  we 
find  that  the  Oklahoma  provision  is  no 
less  effective  than  the  Federal  regulation 
at  30  CFR  701.5  and  no  less  stringent 
than  the  Federal  statute  at  section 


402(g)(4)(B)(i)  of  SMCRA.  Therefore,  we 
are  approving  this  provision. 

Also,  paragraph  (H)  of  the  definition 
of  "lands  eligible  for  remining," 
provides  that  the  lands  eligible  for 
remining  are  those  lands  mined  for  coal 
or  affected  by  such  mining  or  other  coal 
mining  processes  that  have  been  left  or 
abandoned  in  an  inadequate 
reclamation  status  between  August  4, 
1977,  and  November  5,  1990.  The 
coimterpart  Federal  definition  found  at 
30  CFR  701.5  states  that  lands  eligible 
for  remining  means  those  lands  that 
would  otherwise  be  eligible  for 
expenditures  under  section  402(g)(4)  of 
the  Federal  Act.  The  Federal  statute  at 
section  402(g)(4)(B)(ii)  of  SMCRA  states 
that  in  order  to  be  eligible  for  remining, 
the  coal  mining  operation  must  have 
occurred  during  the  period  beginning  on 
August  4,  1977,  and  ending  on  or  before 
November  5, 1990.  Because  the  lands 
eligible  for  remining  under  the 
Oklahoma  program  would  also  be 
eligible  under  the  Federal  program,  we 
find  that  the  Oklahoma  provision  is  no 
less  effective  than  the  Federal  regulation 
at  30  CFR  701.5  and  no  less  stringent 
than  the  Federal  statute  at  section 
402(g)(4)(B)(ii)  of  SMCRA.  Therefore, 
we  are  also  approving  this  provision. 

D.  Section  460:20-5-4.  Responsibility 

Ciurently  at  section  460:20-5— 4(a), 
Oklahoma's  program  contains 
provisions  that  pertain  to  the  filing  of 
financial  interest  statements  by 
employees.  Oklahoma  proposed  to 
expand  the  list  of  persons  who  are 
required  to  file  financial  interest. 
Oklahoma  proposed  to  accomplish  this 
by  adding  new  paragraph  (b).  This  new 
paragraph  sets  forth  the  responsibility  of 


the  Oklahoma  Governor's  Office, 
Director  of  Appointments  pertaining  to 
the  filing  of  financial  interest  statements 
by  advisory  board  members,  the 
Oklahoma  Mining  Commission,  and 
commissions  representing  multiple 
interests.  With  the  addition  of  this 
paragraph,  the  Oklahoma  Governor's 
Office,  Director  of  Appointments  must 
(1)  provide  advice,  assistance,  and 
guidance  to  advisory  board  members 
and  commissioners  required  to  file  the 
statement,  (2)  promptly  review  the 
statements  to  determine  if  prohibited 
financial  interests  exist,  (3)  resolve 
prohibited  financial  interest  situations, 
(4)  certify  on  each  statement  that  the 
review  has  been  made,  and  (5)  report  to 
the  Director  of  OSM  any  advisory  board 
member's  or  commissioner's  failure  to 
take  remedial  action  to  resolve  any 
prohibited  financial  interest  situations. 
The  counterpart  Federal  regulations  for 
these  provisions  are  found  at  30  CFR 
705.4(a)(1)  through  (a)(4)  and 
705.19(a)(2)(ii)  through  (a)(3). 
Oklahoma's  provisions  have  the  same 
meaning  as  the  Federal  provisions 
except  that  Oklahoma's  provisions  also 
include  members  of  advisory  boards  and 
commissions  representing  multiple 
interests,  whereas,  the  Federal 
provisions  pertain  to  employees. 
Because  the  provisions  in  Oklahoma's 
proposed  new  paragraph  (b)  are 
intended  to  expand  the  list  of  persons 
who  must  file  financial  interest 
statements  and  the  inclusion  of  these 
persons  is  not  inconsistent  with  the 
Federal  provisions,  we  are  approving 
this  amendment. 
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E.  Section  460:20-5-6.  Penalties 

Oklahoma  proposed  to  revise  section 
460;20-5-6(a)  by  including  advisory 
board  members  and  commissioners  on 
the  list  of  persons  subject  to  criminal 
penalties  if  they  perform  any  function  or 
duty  under  the  State's  program  and  have 
a  direct  or  indirect  financial  interest  in 
any  underground  or  surface  coal  mining 
operation.  The  counterpart  Federal 
regulation  for  this  provision  is  found  at 
30  CFR  705.6(a).  Oklahoma's  proposed 
provision  has  the  same  meaning  as  the 
Federal  provision  except  that 
Oklahoma's  provision  applies  to 
employees,  advisory  board  members, 
and  commissioners  and  sets  the  fine  at 
no  more  than  $5,000  (the  dollar  amount 
that  we  previously  approved),  whereas, 
the  Federal  provision  applies  only  to 
employees  and  sets  the  fine  at  no  more 
than  $2,500.  Because  the  inclusion  of 
the  advisory  board  members  and 
commissioners  is  not  inconsistent  with 
the  Federal  provision,  we  find  that  the 
above  State  regulation  is  no  less 
effective  than  the  corresponding  Federal 
regxilation  and  we  are  approving  it. 

F.  Section  460:20-5-13.  Appeals 
Procedures 

Oklahoma  proposed  to  add  new 
paragraph  (b)  to  provide  that  members 
of  advisory  boards,  the  Oklahoma 
Mining  Commission,  and  commissions 
representing  multiple  interests  should 
follow  any  appeals  process  provided  for 
by  the  Oklahoma  Governor's  Office, 
Director  of  Appointments.  The 
counterpart  Federal  regulation  at  30 
CFR  705.21(a)  provides  for  employees  to 
file  their  appeal,  in  writing,  through 
established  procedures  within  their 
particular  State.  Because  Oklahoma's 
provision  provides  appeal  rights  to 
members  of  advisory  boards,  the 
Oklahoma  Mining  Commission,  and 
commissions  representing  multiple 
interests,  we  find  that  this  provision  is 
not  inconsistent  with  the  counterpart 
Federal  provision  and  we  are  approving 
it. 

G.  Section  460:20-15-4.  Regulatory 
Coordination  With  Requirements  Under 
Other  Laws 

In  this  section,  Oklahoma  proposed  to 
add  the  phrase  "along  with  all  state, 
federal,  and  local  permitting  and 
licencing  [sic]  requirements."  With  the 
addition  of  this  phrase,  the  revised 
paragraph  reads  as  follows: 

Each  regulatory  program  shall,  to  avoid 
duplication,  provide  for  the  coordination  of 
review  and  issuance  of  permits  for  surface 
coal  mining  and  reclamation  operations  with 
applicable  requirements  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16  U.S.C. 
1531  et  seq.y,  the  Fish  and  Wildlife 


Coordination  Act,  as  amended  (16  U.S.C.  661 
et  seq.y.  the  Migratory  Bird  Treaty  Act  of  . 
1918,  as  amended  (16  U.S.C.  703  et  seq.y.  The 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470  et  seq.y  the  Bald 
Eagle  Protection  Act.  as  amended  (16  U.S.C. 
668a),  along  with  all  state,  federal,  and  local 
permitting  and  licencing  [sic]  requirements; 
for  Federal  programs  only,  the  Archeological 
and  Historic  Preservation  Act  of  1974  (16 
U.S.C.  469  et  seq.y,  and  the  Archeological 
Resources  Protection  Act  of  1979  (16  U.S.C. 
470a  et  seq.)  where  Federal  and  Indian  lands 
covered  by  that  Act  are  involved. 

The  coimterpart  Federal  regulation  at 
30  CFR  773.5  contains  all  of  the  same 
provisions  as  Oklahoma's  regulation 
except  for  the  phrase  that  provides 
coordination  of  review  and  issuance  of 
permits  with  applicable  requirements  of 
all  State,  Federal,  and  local  permitting 
and  licensing  requirements.  Because 
Oklahoma's  regulation  is  substantively 
the  same  as  the  coimterpart  Federal 
regulation  and  the  phrase  added  to  this 
section  is  not  inconsistent  with  the 
coimterpart  Federal  regulation,  we  are 
approving  the  revision. 

H.  Section  460:20-43-46.  and  Section 
460:20-45-46.  Revegetation:  Standards 
for  Success 

At  the  ends  of  paragraphs  (b)(6), 
Oklahoma  proposed  to  add  the  phrase 
"of  approved  vegetation  species."  With 
the  addition  of  this  phrase,  the  revised 
paragraphs  read  as  follows: 

For  areas  previously  disturbed  by  mining 
that  were  not  reclaimed  to  the  requirements 
of  this  Chapter  and  that  are  remined  or 
otherwise  redisturbed  by  surface  coal  mining 
operations,  as  a  minimum,  the  vegetative 
ground  cover  shall  be  not  less  than  the 
ground  cover  existing  before  redisturbance 
and  shall  be  adequate  to  control  erosion.  In 
general  this  is  considered  to  be  at  least  70% 
vegetative  ground  cover  of  approved 
vegetation  species. 

The  counterpart  Federal  regiilations  at 
.30  CFR  816.116(b)(5)  and  817.116(b)(5) 
require,  at  a  minimum,  that  the 
vegetative  ground  cover  be  not  less  than 
the  ground  cover  existing  before 
redisturbance  and  that  it  be  adequate  to 
control  erosion.  Because  Oklahoma's 
addition  of  the  phrase  "of  approved 
vegetation  species"  only  serves  to 
clarify  that  die  ground  cover  must 
consist  of  approved  vegetation  species 
and  because  the  phrase  is  not 
inconsistent  with  the  counterpart 
Federal  regulations,  we  are  approving 
this  revision. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment,  but  did  not  receive  any. 


Federal  Agency  Comments 

On  November  19,  2001,  under  30  CFR 
732.17(h)(ll)(i)  and  section  503(b)  of 
SMCRA,  we  requested  comments  on  the 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Oklahoma  program 
(Administrative  Record  No.  OK-993.03). 
The  U.S.  Department  of  Labor,  Mine 
Safety  and  Health  Administration    . 
responded  on  November  27,  2001 
(Administrative  Record  No.  OK-993.01), 
with  a  comment  regarding  the  definition 
for  "auger  mining"  found  in  Section 
460:20-3-5.  Oklaiioma  did  not  propose 
to  amend  its  definition  for  "auger 
mining."  We  previously  found  that 
Oklahoma's  definition  for  "auger 
mining"  is  no  less  effective  than  the 
counterpart  Federal  definition  at  30  CFR 
701.5. 

Also,  in  a  letter  dated  August  5,  2002 
(Administrative  Record  No.  OK-993.10), 
the  U.S.  Department  of  the  Interior,  Fish 
and  Wildlife  Service  (FWS)  commented 
that  it  believes  that  the  proposed 
amendment  regarding  remining  and 
reclamation  of  previously  mined  and 
certain  inadequately  reclaimed  lands 
would  be  protective  of  the  environment 
and  federally  threatened  and 
endangered  species.  In  addition,  the 
agency  recommended  that  all  proposed 
remining  and  reclamation  activities  of 
previously  mined  and  certain 
inadequately  reclaimed  lands  be 
submitted  to  them  "for  review  for  the 
potential  to  adversely  affect  threatened 
and  endangered  species."  The  State 
regulation  at  460:20-33-12,  concerning 
lands  eligible  for  remining,  requires  that 
any  application  for  a  remining  permit 
must  be  made  according  to  all  the 
requirements  applicable  to  surface  coal 
mining  and  reclamation  operations. 
This  includes  the  State  regulations  at 
460:20-15-5(a)(3)(B)  and  460:20-27- 
9(a),  (b),  and  (c).  The  State  regulation  at 
460:20-1 5-5(a)(3)(B)  requires  the 
regulatory  authority  to  send  a  notice  of 
receipt  of  an  application  to  State  and 
Federal  fish  and  wildlife  agencies  with 
an  opportunity  to  comment.  The  State 
regulations  at  460:20-2  7-9(a)  and  (b) 
require  applications  to  include  fish  and 
wildlife  resource  information,  including 
information  on  threatened  and 
endangered  species.  Further,  the  State 
regulation  at  460:20-27-9(c)  requires 
the  regulatory  authority  to  send  fish  and 
wildlife  application  information  to  the 
FWS  for  review  within  10  days  if 
requested  by  the  FWS.  Because  coal 
operators  must  have  a  valid  permit 
before  conducting  surface  coal  mining 
and  reclamation  operations  and  these 
permits  must  include  the  above 
coordination  of  review  with  State  and 
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Federal  fish  and  wildlife  agencies,  the 
review  that  the  FWS  recommended 
should  occur.  Additionally,  we 
forwarded  the  FWS's  comments  to  the 
State  for  its  consideration. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(ii),  we 
are  required  to  obtain  the  written 
concurrence  of  EPA  for  those  provisions 
of  the  program  amendment  that  relate  to 
air  or  water  quality  standards  issued 
imder  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.].  None 
of  the  revisions  that  Oklahoma  proposed 
to  make  in  this  amendment  pertain  to 
air  or  water  quality  standards. 
Therefore,  we  did  not  ask  EPA  to  concur 
on  the  amendment. 

Under  30  CFR  732.17(h){ll){i).  we 
requested  conunents  on  the  amendment 
from  EPA  (Administrative  Record  Nos. 
OK-993.03  and  OK-993.11).  The  EPA 
did  not  respond  to  our  request. 

State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  November  19,  2001,  and 
July  16,  2002,  we  requested  comments 
on  Oklahoma's  amendment 
(Administrative  Record  Nos.  OK-993.03 
and  OK-993.11,  respectively),  but 
neither  responded  to  our  request. 

V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  Oklahoma  sent 
to  us  on  November  1,  2001,  as  revised 
on  July  3,  2002.  We  approve  the 
regulations  proposed  by  Oklahoma  with 
the  provision  that  they  be  fully 
promulgated  in  identical  form  to  the 
regulations  submitted  to  and  reviewed 
by  OSM  and  the  public. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  936,  which  codify  decisions 
concerning  the  Oklahoma  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
.  effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrate  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  fined  rule 
effective  immediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
State  and  Federal  standards. 


VI.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism . 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  The  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 


Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  imder 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
enviromnental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

« 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  nde  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  nde  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  governmental  agencies  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
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that  the  State  suhmittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  feet  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 


counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate.  . 

List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  November  7,  2002. 
Charles  E.  Sandberg, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  936  is  amended 
as  follows: 


PART  936— OKLAHOMA 

1 .  The  authority  citation  for  part  936 
continues  to  read  as  follows: 

Authority:  30  U.S.C.1201  et  seq. 

2.  Section  936.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§  936.1 5    Approval  of  Oklahoma  regulatory 
program  amendments. 


Original  amendment  submission 
date 


Date  of  final  publication 


Citation/description 


NoLemben.  2001  January  17,  2003 


Sections  460:20-3-5;  20-5-1;  20-5-2;  20-5-3;  2(>-5-4(aK7)  through 
(d);  20-5-6;  20-5-7(a)  and  (b);  20-5-8;  20-6-9(b);  20-5-1 0(a), 
(a)(2).  (b)(1)  through  (c)(4);  20-5-13;  20-15-4;  20-15-6(bM4), 
(b)(5),  and  (c)(13);  20-33-12;  20-43-46(b)(6)  and  (c)(2)  through 
(c)(3)(B);  20-45-46(bX6)  and  (c)(2)  through  (c)(3)(B). 


[FR  Doc.  03-977  Filed  1-16-03;  8:45  am) 

BILUNG  CODE  4310-OS-P 

DEPARTMENT  OF  TRANSPORTATION. 
CoMt  Guard 

33  CFR  Part  165 

[COTP  New  Orleans-02-022] 

RIN2115— AA97 

Safety  Zone;  Lower  Mississippi  River, 
AlM>ve  Head  of  Passes,  Mile  Marker 
88.1  to  90.4,  New  Orleans,  LA 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  nde;  change  in 

effective  period. 

summary:  The  Coast  Guard  is  amending 
the  temporary  final  rule  for  the  safety 
zone  established  for  the  transit  of  the 
cruise  ship  (C/S)  CONQUEST  beneath 
the  Entergy  Corporation  power  cable  at 
mile  marker  89.2  Lower  Kfississippi 
River  (LMR),  published  November  22, 
2002.  These  amendments  reflect 
knowledge  gained  firom  several  transits 
of  the  C/S  CONQUEST  through  this  area 
and  generally  reduce  the  size  and  length 
of  time  of  the  zone.  We  are  also 
extending  the  effective  period  of  this 
established  rule  to  June  8,  2003.  This 
temporary  rule  will  continue  to  prohibit 
entry  into  this  zone  unless  specifically 
authorized  by  the  Captain  of  the  Port, 
New  Orleans  or  designated 
representative. 


DATES:  The  amendments  to  §  165.T08- 
122  are  effective  on  December  13,  2002. 
Section  165.T08-122,  added  at  67  FR 
70315,  November  22.  2002  effective 
fi-om  4:30  a.m.  November  12,  2002. 
through  8  p.m.  March  2,  2003  is 
extended  and  will  remain  in  effect 
through  11  p.m.  on  June  8.  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP  New 
Orleans-02-O22l  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  New  Orleans,  1615  Poydras 
Street.  New  Orleans,  Louisiana.  70112 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  (LTJG)  Matthew 
Dooris,  Marine  Safety  Office  New 
Orleans,  at  (504)  589-4251. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule.  Under  5  U.S.C.  553{b)(B).  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  an  NPRM  and,  imder  5 
U.S.C.  553(d)(3).  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
R^jster. 

The  original  temporary  final  rule  was 
immediately  required  to  respond  to 
safety  concerns  associated  with  the 
transit  of  the  C/S  CONQUEST  beneath 
the  power  cables  at  mile  marker  89.2 


LMR.  The  Coast  Guard  has  continued  to 
assess  the  situation  after  each  transit  of 
the  vessel  and  has  determined  that  the 
size  of  the  zone  and  length  of  time  the 
zone  is  enforced  can  be  reduced, 
lessening  the  biu-den  on  the  public.  In 
addition,  the  assessments  have  revealed 
the  need  to  have  a  small  portion  of  the 
New  Orleans  General  Anchorage  clear  of 
all  vessels  while  the  vessel  is  transiting 
beneath  the  power  cables.  This  practice 
was  initiated  by  the  local  pilots,  and  the 
Captain  of  the  Port  has  decided  to 
incorporate  it  in  this  rule.  Because  it  is 
already  a  customary  practice,  and  it  is 
only  applicable  one  day  a  week  for  a 
short  period  of  time,  this  change  should 
not  create  any  additional  burden  for  the 
public.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  public  interest  since 
immediate  action  is  needed  to  continue 
to  protect  vessels  and  mariners  from  the 
hazards  associated  with  the  weekly 
upbound  and  downbound  transit  of  the 
C/S  CONQUEST  under  the  power  cable 
crossing. 

Background  and  Purpose 

On  November  12,  2002  (67  FR  70313). 
the  Captain  of  the  Port,  New  Orleans 
established  a  temporary  safety  zone 
from  mile  87.2  to  91.2  LMR  extending 
the  entire  width  of  the  river  for  the 
transit  of  the  C/S  CONQUEST  beneath 
the  Entergy  Corporation  power  cable 
located  at  mile  89.2  LMR.  The  C/S 
CONQUEST  is  home  ported  in  New 
Orleans  at  the  Julia  Street  Wharf,  mile 
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marker  95.3  LMR  and  has  an  air  draft  of 
208  feet.  The  lowest  cable  at  Entergy 
Corporation's  Chalmette  power  cable 
crossing  is  212.6  feet  North  American 
Vertical  Datum  (NAVD)  at  the  center  of 
the  Lower  Mississippi  River  and 
increases  in  height  to  a  maximum  of 
366.4  feet  NAVD  on  the  East  bank  and 
a  maximum  of  361.1  feet  NAVD  on  the 
West  bank.  As  the  C/S  CONQUEST 
needs  an  air  gap  of  14  feet  between  it 
and  the  cable  to  prevent  electrical 
arcing,  the  vessel  must  maneuver  within 
about  400  to  600  feet  of  the  East  bank 
or  within  about  400  to  700  feet  of  the 
West  bank  to  safely  tremsit  under 
Entergy  Corporation's  Chalmette  power 
cable  crossing.  Vessels  transiting  this 
area  may  restrict  the  maneuverability  of 
the  C/S  CONQUEST  through  those  safe 
passage  lanes  and  possibly  result  in 
harm  to  life  or  damage  to  the  cruise 
ship,  the  power  cable,  or  nearby  vessels. 

"The  Coast  Guard  has  continued  to 
assess  the  safety  of  the  C/S 
CONQUEST'S  transit  after  each  visit. 
The  Captain  of  the  Port,  New  Orleans 
has  had  several  meetings  with  the 
owner  of  the  vessel.  Carnival  Cruise 
Lines,  as  well  as  Entergy,  pilot 
associations,  owner's  of  facilities 
impacted  by  the  safety  zone,  the  New 
Orleans  Port  Conunission,  and  other 
representatives  of  the  local  maritime 
industry  to  evaluate  the  safe  transit  of 
the  vessel  as  well  as  the  impact  of  the 
safety  zone  on  other  traffic.  All 
interested  parties  have  worked  to  find 
short-term  solutions  to  the  problems 
posed  by  the  crossing  including  de- 
energizing  the  lowest  cables  just  prior  to 
the  transit.  A  long-term  solution  is 
anticipated  to  be  complete  within  18 
months. 

Based  on  continued  evaluation  of  the 
transits,  the  Captain  of  the  Port,  New 
Orleans  is  amending  the  zone  to  reduce 
the  size  from  4  miles  in  length  to  2.3 
miles.  The  safety  zone  will  now  begin 
at  mile  marker  88.1,  which  is  the 
location  of  the  lower  end  of  the  Algiers 
Lock  fore  bay,  and  end  at  mile  marker 
90.4,  which  is  the  location  of  the 
Chalmette  Slip  and  350  yards  upriver  of 
the  Belle  Chasse  Laimch  Service's  West 
Bank  Dock.  The  amount  of  time  the 
zone  is  enforced  is  also  being  reduced 
from  1  hour  prior  to  the  C/S 
CONQUEST  reaching  the  cable  crossiujg 
to  30  minutes  prior.  The  safety  zone  will 
now  be  enforced  from  approximately 
3:15  a.m.  until  3:45  a.m.,  which  is  one 
half  hour  before  the  C/S  CONQUEST  is 
scheduled  to  arrive  at  the  cable  crossing 
on  its  upriver  transit  imtil  it  safely 
transits  underneath  the  crossing,  and 
from  approximately  6  p.m.  until  6:30 
p.m.,  which  is  one  half  horn-  before  the 
C/S  CONQUEST  is  scheduled  to  arrive 


at  the  cable  crossing  on  its  down  bound 
transit,  imtil  it  safely  transits 
underneath  the  crossing,  every  Sunday 
between  December  15,  2002  and  June  8, 
2003.  These  periods  of  enforcement  are 
based  on  the  advance  cruise  schedule 
for  the  C/S  CONQUEST  and  are  subject 
to  change.  Mariners  will  be  advised  of 
changes  to  the  cruise  schedule  and 
periods  of  safety  zone  enforcement  via 
broadcast  notice  to  mariners. 

The  rule  is  also  being  amended  to 
prohibit  vessels  from  anchoring  in  the 
New  Orleans  Emergency  Anchorage  or 
the  New  Orleans  General  Anchorage 
below  mile  marker  90.4,  which  is  the 
location  of  Chalmette  Slip  and  350 
yards  upriver  of  the  Belle  Chase  Launch 
Service's  West  Bank  Dock.  These  vessels 
could  restrict  the  maneuverability  of  the 
C/S  CONQUEST  through  safe  passage 
lanes  and  possibly  result  in  harm  to  life 
or  damage  to  the  cruise  ship,  the  power 
cable,  or  nearby  vessels.  Vessels 
anchored  within  the  New  Orleans 
Emergency  Anchorage  are  already 
required  by  33  CFR  §  110.195  (a)(16)  to 
obtain  permission  from  the  Captain  of 
Port,  New  Orleans  prior  to  anchoring. 
The  New  Orleans  General  Anchorage  is 
from  mile  90.1  to  90.9  LMR  with  only 
0.3  miles  of  the  anchorage  affected  by 
this  amendment.  This  prohibition  is 
effective  two  hours  prior  to  the  arrival 
and  departure  of  the  C/S  CONQUEST 
until  it  safely  passes  under  the  crossing. 

Except  as  described  in  this  rule,  all 
vessels  are  prohibited  from  entering, 
anchoring  or  transiting  within  the  zone 
during  the  announced  enforcement 
periods  unless  authorized  by  the 
Captain  of  the  Port  New  Orleans  or  his 
designated  representative,  the  Vessel 
Traffic  Center  (VTC).  Vessels  may 
request  authorization  to  transit  through 
the  safety  zone  by  contacting  the  VTC. 
Moored  vessels  are  permitted  to  remain 
within  the  safety  zone. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  10(e)  of  the 
regulatory  policies  and  procediues  of 
DOT  is  unnecessary.  The  Coast  Guard 
has  met  with  members  of  local  maritime 


industry  including  Carnival  Cruise 
Lines,  Entergy,  the  New  Orleans  Port 
Commission,  pilots  association,  owners 
of  water  front  facilities  located  within  or 
adjacent  to  the  zone  as  well  as  agents 
and  shipping  companies  to  discuss 
safety  concerns  associated  with  the 
transit  and  measures  to  reduce  the 
impact  of  the  safety  zone  on  the  local 
maritime  community.  The  original  rule 
and  these  amendments  limit  the 
economic  impact  of  the  rule. 

This  rule  will  only  affect  maritime 
traffic  for  short  periods  of  time.  The 
impact  on  routine  navigation  is 
expected  to  be  minimal  as  the  zone  will 
only  be  in  effect  for  one  half  hoiu,  twice 
each  week.  Limiting  the  zone  to  one  half 
hour  ensures  that  the  zone  is  not 
enacted  before  the  C/S  CONQUEST 
departs  on  its  downriver  voyage.  This 
will  help  to  ensure  that  a  delay  in  the 
CONQUEST'S  departure  does  not 
impact  the  maritime  commxmity. 
Furthermore,  the  VTC  can  permit 
moi^ements  within  the  zone  that  do  not 
impact  the  passage  of  the  C/S 
CONQUEST,  further  limiting  the  impact 
of  the  zone. 

Prior  to  this  amendment,  the  pilot 
associations  were  already  limiting 
anchorage  in  the  lower  portion  of  the 
New  Orleans  General  Anchorage  to 
vessels  that  were  expected  to  be 
underway  prior  to  C/S  CONQUEST'S 
transit  through  this  area.  Therefore,  this 
amendment  should  not  have  a  negative 
impact  on  vessels  desiring  to  use  this 
anchorage.  Vessels  desiring  to  anchor  or 
remain  at  anchor  within  this  portion  of 
the  anchorage  may  still  request 
permission  from  the  Captain  of  the  Port, 
New  Orleans  through  the  VTC  to  do  so. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  ' 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605  (b)  that  this  rule  vrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  remain  at 
anchor  within  the  safety  zone  from  mile 
marker  88.1,  to  mile  marker  90.4  LMR, 
while  the  C/S  CONQUEST  is  transiting 
this  area  inboimd  and  outboimd.  This 
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safety  zone  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  will  be  in  effect  for  only  one  half 
hour,  twice  each  week.  Limiting  the 
zone  to  one  half  hoiu  ensures  that  the 
zone  is  not  enacted  before  the  C/S 
CONQUEST  departs  on  its  downriver 
voyage.  This  will  ensure  that  a  delay  in 
the  CONQUEST'S  departiue  does  not 
impact  the  maritime  community. 
Furthermore,  the  VTC  may  permit 
movements  within  the  zone  that  do  not 
impact  the  passage  of  the  C/S 
CONQUEST,  further  limiting  the  impact 
of  the  zone. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  LTJG  Matthew 
Dooris,  Marine  Safety  Office  New 
Orleans,  at  (504)  589-4251. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  they  could 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Infonnation 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism  — ' 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 


that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditiue,  we  do  we  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  vdll  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  luider  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efiiects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Infonnation  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 


concluded  that  under  figxire  2-1 , 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  is  not  expected  to  result  in  any 
significant  adverse  environmental 
impact  as  described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  A  "Categorical  Exclusion 
Determination"  is  available  for 
inspection  or  copying  where  indicated 
uiider  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Revise  temporary  §  165.T0ft-122  to 
read  as  follows: 

§  1 6S.T08-1 22    Safety  Zone;  Lower 
Mississippi  River,  Mile  Marker  88.1  to  90.4, 
Above  Head  of  Passes,  New  Orleans,  LA. 

(a)  Location.  The  folIowing,area  is  a 
safety  zone:  the  entire  width  of  the 
Lower  Mississippi  River  (LMR),  above 
Head  of  Passes,  beginning  at  mile 
marker  88.1,  which  is  the  location  of  the 
lower  end  of  the  Algiers  Lock  fore  bay, 
and  ending  at  mile  marker  90.4,  which 
is  the  location  of  the  Chalmette  Slip  and 
350  yards  upriver  of  the  Belle  Chasse 
Launch  Service's  West  Bank  Dock. 

(b)  Effective  date.  This  section  is 
effective  from  4:30  a.m.  on  December 
13,  2002  until  11  p.m.  on  June  8,  2003. 

(c)  Periods  of  enforcement.  This  jule 
will  be  enforced  from  3:15  a.m.  until 
3:45  a.m.  and  6  p.m.  to  6:30  p.m.  every 
Sunday  between  December  15,  2002  and 
June  8,  2003.  These  periods  of 
enforcement  are  based  on  the  predicted 
cruise  schedule  for  the  C/S  CONQUEST 
and  are  subject  to  change.  The  Captain 
of  the  Port,  New  Orleans  will  inform  the 
public  via  broadcast  notice  to  mariners 
of  the  enforcement  periods  for  the  safety 
zone. 

(d)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.23 
of  this  part,  except  as  described  in  this 
rule,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port,  New  Orleans  or  designated 
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representative,  the  Vessel  Traffic  Center 
(VTC). 

(2)  The  Captain  of  the  Port  New 
Orleans  will  inform  the  public  via 
broadcast  notice  to  mariners  of  the 
enforcement  periods  for  the  safety  zone. 

(3)  Vessels  are  prohibited  from 
anchoring  in  the  New  Orleans 
Emergency  Anchorage  or  the  New 
Orleans  General  Anchorage  below  mile 
marker  90.4,  which  is  the  location  of 
Chalmette  Slip  and  350  yards  upriver  of 
the  Belle  Chase  Laimch  Service's  West 
Bank  Dock.  This  prohibition  is  effective 
two  hours  prior  to  the  arrival  and 
departure  of  the  C/S  CONQUEST  until 
it  safely  passes  under  the  crossing. 

(4)  Moored  vessels  are  permitted  to 
remain  within  the  safety  zone. 

(5)  Vessels  requiring  entry  into  or 
passage  through  the  zone  during  the 
enforcement  periods  must  request 
permission  from  the  Captain  of  the  Port, 
New  Orleans  or  designated 
representative,  the  VTC.  They  may  be 
contacted  via  VHP  Charmel  67  or  by 
telephone  at  (504)  589-2780. 

(6)  All  persons  and  vessels  shall 
comply  with  the  instruction  of  the 
Captain  of  the  Port,  New  Orleans  and 
designated  representatives  including  the 
VTC  and  designated  on-scene  U.S.  Coast 
Guard  patrol  personnel.  On-scene  U.S. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

Dated:  December  13,  2002. 
R.W.  Branch, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port,  New  Orleans. 

IFR  Doc.  03-1009  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA037A)72/1 84-41 90a;  FRL-7421-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Sulfur  Dioxide 
Attainment  Demonstration  for  the 
Warren  County  Nonattainment  Area 
and  Permit  Emission  Limitations  for 
Two  Individual  Sources  in  Warren 
County 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP).  This  revision  contains 


enforceable  operating  permit  emission 
limitations  for  the  Reliant  Warren 
Generating  Station  and  the  United 
Refining  Company,  and  an  air  quality 
modeling  demonstration  that  indicates 
that  the  allowable  emission  limits  will 
provide  for  the  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  sulfur  dioxide  (SO2)  in  the 
Conewango  Township,  Pleasant 
Township,  Glade  Township,  and  the 
City  of  Warren  nonattainment  area.  The 
modeling  demonstration  assumes  new 
SO2  limits  for  the  Reliant  Warren 
Generating  Station  and  the  United 
Refining  Company.  This  SIP  revision 
replaces  all  previously  submitted  SIP 
revisions  for  the  SO:  nonattainment 
areas  in  Warren  Coimty,  Peimsylvania. 
The  implementation  plan  was  submitted 
by  Pennsylvania  to  satisfy  the 
requirements  of  the  Clean  Air  Act  (CAA) 
pertaining  to  nonattainment  areas. 

DATES:  This  rule  is  effective  on  March 
18,  2003  without  further  notice,  imless 
EPA  receives  adverse  written  comment 
by  February  18,  2003.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Written  comments  should 
be  mailed  to  Walter  Wilkie.  Deputy 
Branch  Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21;  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvcmia  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NW.,  Room  B108,  Washington, 
DC  20460,  and  the  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality,  PO 
Box  8468,  400  Market  Street,  Harrisburg, 
Pennsylvania  17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  Lohman,  (215)  814-2192  ,  or 
Ellen  Wentworth,  (215)  814-2034  or  by 
e-mail  at  lohman.denny@epa.gov,  or 
wentworth.ellen@epa.gpv.  Please  note 
that  while  questions  may  be  posed  via 
telephone  and  e-mail,  formal  comments 
must  be  submitted  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

A.  Conewango  Township 

On  March  3. 1978,  (43  FR  8962)  EPA 
designated  Conewango  Township, 
Warren  County,  Pennsylvania,  as 
nonattainment  for  SO2  as  part  of  EPA 
Region  Ill's  initial  SO2  designations. 
EPA  acted  on  the  recommendation  of 
the  Commonwealth  of  Pennsylvania  to 
designate  this  area  as  nonattainment  for 
SO2.  Upon  designation,  part  D  of  the 
CAA  was  triggered  for  Conewango 
Township.  Part  D  required  Pennsylvania 
to  submit  to  EPA  for  approval,  a  plan 
revision  for  achieving  the  SO2  NAAQS 
as  expeditiously  as  practicable.  The 
basis  of  the  recommendation  was  air 
quality  dispersion  modeling  conducted 
in  1976.  This  modeling  analysis  was 
later  found  suspect  because  EPA 
determined  that  the  study  did  not  meet 
modeling  guidelines  and  that 
meteorological  data  may  have  been 
suspect.  On  December  27,  1982,  the 
Peimsylvania  Department  of 
Environmental  Resources  (PADER) 
submitted  a  request  to  have  Conewango 
Township  reclassifed  to 
"unclassifiable",  but  EPA  rejected  the 
request  because  the  statutory  attainment 
date  (December  31,  1982)  had  passed  by 
the  time  EPA  received  the  request.  A 
March  17,  1983,  request  to  have  the  area 
redesignated  to  "attainment"  was 
rejected  by  EPA  because  the  request  did 
not  contain  adequate  modeling  in 
support  of  the  request. 

After  Penelec  reported  monitored 
exceedances  of  the  SO2  NAAQS,  the 
EPA  on  February  24,  1984,  notified 
PADER  that  it  must  submit  a  SIP 
revision  for  the  area  to  address  the 
NAAQS  nonattainment.  In  accordance 
with  EPA's  request,  PADER  and  Penelec 
entered  into  a  Consent  Order  and 
Agreement  (COA)  on  December  5,  1984. 
The  COA  required  Penelec  to  conduct  a 
new  air  quality  and  meteorological 
monitoring  study  to  select  a  dispersion 
model  to  be  used  to  set  an  allowable 
emission  rate  for  the  Warren  plant.  This 
COA  was  submitted  to  EPA  as  a  SIP 
revision  on  December  28,  1984.  EPA 
proposed  approval  of  this  revision  on 
May  9, 1985  (50  FR  19548).  Modeling 
activities  and  the  air  quality  analyses 
conducted  under  the  COA  indicated 
that  the  data  from  the  United  Refining 
Company,  located  in  adjacent  Glade 
Township  were  necessary  to  complete 
the  model  evaluation  study.  United 
began  to  supply  SO2  emission  data 
necessary  to  complete  the  model  study. 
Because  of  the  unforeseen  contributions 
of  the  United  Refining  Company,  this 
SIP  revision,  as  proposed,  was  no  longer 
adequate.  In  June  1992,  EPA  notified  the 
Commonwealth  that  it  had  failed  to 
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submit  the  required  SIP  revision  for 
Gonewango  Township,  Warren  County, 
and  that  it  had  18  months  in  which  to 
submit  a  SIP  revision  or  face  one  of  the 
sanctions  detailed  under  section  179(b). 
On  December  9. 1993.  the 
Commonwealth  of  Permsylvania 
submitted  a  revision  to  its  SIP  for  the 
Conewango  Township  SO2 
nonattainment  area.  This  SIP  revision 
consisted  of  a  COA  entered  into  by  and 
between  the  Commonwealth  of 
Pennsylvania  and  Penelec  dated  April  1 , 
1993.  The  COA  established  interim  and 
final  emission  limits  for  the  Warren 
Generating  Station  in  Conewango 
Township  which  would  protect  the 
NAAQS  for  SO2.  On  February  15,  1995, 
EPA  published  a  final  rule  approving 
the  SIP  revision  (60  PR  8566). 

EPA  received  adverse  conunents  on 
this  rulemaking  and  subsequently 
published  a  notice  in  the  Federal 
Register  on  April  13,  1995  formally 
withdrawing  the  final  rulemaking  (60 
FR  18750).  On  September  26, 1995. 
Pennsylvania  submitted  a  SIP  revision 
to  amend  the  revision  submitted  on 
December  9, 1993,  pertaining  to  SO2 
nonattainment  in  Conewango 
Township.  This  SIP  revision  also 
addressed  the  SO2  nonattainment  issues 
related  to  Glade  Township,  Pleasant 
Township,  and  the  City  of  Warren, 
Warren  County,  Permsylvania.  The  EPA 
reviewed  this  SIP  revision  and 
requested  additional  modeling.  Because 
of  the  interaction  between  the 
Conewango  Township  nonattainment 
area,  and  the  Glade  Township,  Pleasant 
Township,  and  the  City  of  Warren 
nonattainment  area,  PADEP  has 
prepared  a  combined  SIP  revision 
addressing  both  areas. 

B.  Glade  Township.  Pleasant  Township, 
City  of  Warren 

On  December  21,  1993  (58  FR  67334), 
EPA  designated  the  Glade  and  Pleasant 
TOwnships,  and  the  City  of  Warren, 
Pennsylvania  as  nonattainment  for  SO2. 
The  redesignation  of  these  areas  as 
nonattainment  for  SO2  was  based  upon 
conservative  modeling  that  showed 
modeled  exceedances  of  the  short-term 
SO2  standards  at  the  United  Refining 
Company  in  Glade  Township.  This  area 
is  adjacent  to  the  Conewango  Township 
nonattainment  area.  PADEP  granted 
permission  to  United  Refining  Company 
to  model  the  area,  which  included 
certain  high  terrain  "hotspots"  in  the 
immediate  vicinity  of  the  facility.  The 
modeling  was  performed  using  the  EPA 


Guideline  model  CTSCREEN  and  was 
completed  in  April  1993.  The  modeling 
showed  that  the  high  terrain  "hotspots" 
were  in  attainment  of  the  NAAQS  for 
SO2. 

On  September  26, 1995,  Pennsylvania 
submitted  a  SIP  revision  to  amend  the 
revision  submitted  on  December  9, 1993 
pertaining  to  SO2  nonattainment  in 
Conewango  Township.  This  SIP 
revision  also  addressed  the  SO2 
nonattainment  issues  related  to  Glade 
Township,  Pleasant  Township,  and  the 
City  of  Warren,  Warren  Coimty, 
Pennsylvania.  EPA  reviewed  this  SIP 
revision  and  requested  additional 
modeling.  Because  of  the  interaction 
between  the  Conewango  Township 
nonattainment  area,  and  the  Glade 
Township,  Pleasant  Township,  and  the 
City  of  Warren  nonattainment  area, 
PADEP  has  prepared  a  combined  SIP 
revision  addressing  both  areas. 

n.  Summary  of  SIP  Revision 

On  December  26,  2001,  the   ' 
Conunonwealth  of  Pennsylvania 
submitted  a  formal  comprehensive  SIP 
revision  for  the  SO2  nonattaimnent  area 
of  Conewango  Township,  Pleasant 
Township,  Glade  Township,  and  the 
City  of  Warren,  in  Warren  County, 
Pennsylvania,  replacing  all  previously 
submitted  SIP  revisions  for  the  SO2 
nonattainment  areas  in  Warren  County. 
This  SIP  revision  contains  enforceable 
operating  permit  emission  limitations 
for  the  Reliant  Warren  Generating 
Station  and  the  United  Refining 
Company,  and  an  air  quality  modeling 
demonstration  indicating  attainment  of 
the  NAAQS  for  SO2  for-Conewango 
Towmship,  Pleasant  Towmship,  Glade 
Towmship,  and  the  City  of  Warren, 
Warren -County,  in  the  Conunonwealth 
of  Pennsylvania.  The  essential 
compliance  provisions  of  these  permits 
are  presented  below. 

1 .  Reliant  Energy  Mid  Atlantic  Power 
Holdings,  Warren  Generating  Station 
Title  V  Operating  Permit  #62-00012 

Reliant  Energy  Mid  Atlantic  Power 
Holdings  LLC  (Reliant),  formerly  GPU 
Generation  Corporation,  and  formerly 
Penelec,  owns  and  operates  the  Warren 
Generating  Station  in  Warren  County, 
Pennsylvania.  The  Station  has  been  in 
operation  since  1948  and  consists  of 
four  boilers  feeding  two  tiubine 
generators,  one  gas/oil-fired  combustion 
turbine  unit,  and  one  oil-fired 
emergency  diesf  1.  Sulfur  dioxide 
emissions  are  controlled  by  fuel 


specification.  Reliant  Energy's  permit 
for  this  SIP  revision  consists  of  relevant 
portions  of  a  Title  V  operating  permit 
pertaining  to  SO2  only.  The  SO2 
limitations  specified  for  Boilers  No.  1,  2, 
3,  and  4  are:  4.000  lbs  per  million  Btu 
over  a  3-hour  period;  3.530  lbs  per 
million  Btu  over  a  24-hour  period,  and 
3.530  lbs  per  million  Btu  annual 
average.  Compliance  with  these  limits  is 
determined  by  using  a  continuous 
emission  monitor  (CEM)  required  to  be 
installed  and  operated  in  the  single 
stack  serving  all  four  boilers.  The  SO2 
limitations  for  the  combustion  tmrbine 
and  emergency  diesel  generator  are  500 
parts  per  million  by  volimie  (ppmv). 
The  effective  date  of  the  permit  is 
November  21,  2001. 

Monitoring  requirements  stated  in  the 
permit  require  the  permittee  to  install, 
operate,  and  maintain  a  continuous  SO2 
monitoring  system  to  monitor  SO2 
emissions  fix>m  the  four  boilers  where 
all  foiu  boilers  exhaust  into  a  common 
stack  containing  a  single  CEMS  in 
compliance  with  25  PA  Code  Chapter 
139  subchapter  C  (relating  to 
rbquirements  of  continuous  in-stack 
monitoring  for  stationary  sources). 
Results  of  emission  monitoring  shall  be 
submitted  to  the  Department  on  a 
regular  basis  in  compliance  with  25  PA 
Code  Chapter  139,  subchapter  C.  The 
Department  may  use  the  data  from  the 
SO2  monitoring  devices  to  enforce  the 
emission  limitations  for  SO;  defined  in 
this  permit.  The  Department  may  use 
data  from  the  SO2  monitoring  systems  to 
determine  compliance  with  the 
applicable  emission  limitations  for  SO2 
established  in  this  permit.  Reporting 
requirements  require  the  permittee  to 
submit  to  the  Department  the  sulfur 
content  (%  by  weight)  of  the  fuel  oil  and 
CEM  data  reports  on  a  quarterly  basis. 

2.  United  Refining  Company,  SO2 
Peraiit#l  62-01 7E 

United  Refining  Company  owns  and 
operates  an  oil  refinery  whiph  processes 
fuels  and  asphalt  from  crude  oil.  This 
facility  is  located  in  the  City  of  Warren, 
Warren  County,  that  adjoins  Conewango 
Township.  Glade  Township.  Pleasant 
Township,  and  the  City  of  Warren,  PA 
were  designated  as  nonattainment  for 
SO2  by  EPA  on  December  21, 1993  (58 
FR  67334).  The  United  Refining 
Company  operating  permit  is  a  Plan 
Approved  permit  and  contains  the  SO2 
emission  limitations  specified  in  the 
following  table:  ' 
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Emission  Rates  for  United  Refining  Company  Sources 


Source 


Boiler  house  (boiler  #1,  2,  and  3) j. 

No.  4  Boiler ^ 

FCC  Charge  Heater 

DHT1  Heater 

Prefractlonator  Reboiter 

Old  Reformer  Heater  (East  Reformer  Heater)  

Crude  Heater  (Wheco)  

Vacuum  Heater r 

Pretreater  Heater , 

New  Reformer  Heater  (West  Reformer  Heater) 

Sat  Gas  Reboiler 

Fluid  Catalytic  Cracking  Unit  (FCC  Regenerator) 

Combo  Flare 

FCC  Flare  

No.  5  Boiler 

Sat  Gas  KVG  Compressor  Engine .~. 

T-241  Heater  (Volcanic  Heater) 

Distillate  Hydrotreater  Heater  (DHT2) 

Sulfur  Recovery  Unit  2  (SRU2)  Incinerator , 

SRU2HotOil  Heater • • 

Old  FCC  Unit  (Only  to  be  used  when  new  FCC  Charge  Heater  is  not  in  use). 
West  FCC  KVG  Compressor  Engine  (Standby  basis  only). 

Middle  FCC  KVG  Compressor  Engine 

East  FCC  KVG  Compressor 

VCUUnit • 

Total  Allowable  


Eniissions 
in  pounds 
per  hour 


195.10 

24.30 

1.10 

0.10 

18.00 

91.30 

207.70 

0.80 

28.00 

2.20 

0.40 

285.00 

0.40 

0.10 

1.20 

0.10 

0.30 

33.40 

12.00 

0.10 


0.14 
0.14 
0.81 


Emissions 

in  tons  per 

year 


902.69 


854.50 

106.40 

0.40 

0.40 

78.80 

399.90 

909.70 

3.50 

122.60 

9.60 

1.80 

1248.30 

1.80 

0.40 

5.30 

0.40 

1.30 

146.30 

52.60 

0.40 


0.60 
0.60 
0.76 


3946.36 


Monitoring  and  reporting 
requirements  require  the  sources  listed 
in  the  table  above  (except  the  SRU2 
incinerator,  and  the  FCC  Regenerator)  to 
monitor  the  hydrogen  sulfide  (H2S) 
concentration  in  the  refinery  fiiel  for  the 
source.  The  H2S  monitors  for  these 
sovuces  shall  be  installed,  calibrated, 
maintained,  and  operated  by  the  owner 
or  operator  of  the  facility  in  compliance 
with  the  requirements  of  the 
Department  Continuous  Emission 
Monitor  (CEM)  Manual. 

The  SRU2  Incinerator  and  the  FCC 
Regenerator  shall  monitor  SO2 
emissions  fi-om  the  Sulfur  Recovery 
Unit  (SRU2)  and  the  Fluid  Catalytic 
Cracking  Unit  respectively.  The  SO2 
emissions  from  the  SRU2  shall  not 
exceed  0.025%  by  volume  of  sulfur 
dioxide  at  0%  oxygen  on  a  dry  basis.  A 


CEM  system  shall  be  installed  and 
concentrations  of  SO2  in  the  gases 
discharged  into  the  atmosphere  ft-om  the 
tail  gas  treating  imit  shall  be  recorded. 
The  span  of  the  CEM  shall  be  set  at  500 
ppm.  The  SO2  monitors  for  these 
sources  shall  be  instaUed,  calibrated, 
maintained,  and  operated  by  the  owner 
or  operator  of  the  facility  in  compliance 
with  the  requirements  of  the 
Department  CEM  Manual. 

This  permit  applies  to  the  emissions 
of  SO2  only.  Emissions  of  other  <- 
pollutants,  including  criteria  pollutants, 
shall  be  governed  by  the  existing  Plan 
Approvals,  Operating  Permits,  and 
applicable  requirements  and  other  rules 
and  regulations  of  the  Department.  This 
permit  does  not  require  testing  and 
monitoring  beyond  what  is  already 
required  imder  the  facility's  Plan 

Predicted  Sulfur  Dioxide  Impacts 

[Micrograms  per  cubic  meter] 


Approvals,  Operating  Permits,  and  the 
rules  and  regulations  of  the  Department. 

3.  Dispersion  Modeling 

A  dispersion  modeling  analysis  was 
performed  to  demonstrate  compliance 
with  the  SO2  NAAQS.  A  simunary  of  the 
analysis  is  available  in  the  technical 
support  document  (TSD)  for  this 
rulemaking.  The  final  dispersion 
modeling,  based  upon  the  SO2  emission 
limits  of  soiuces  amended  through 
operating  permits  in  addition  to  a 
representative  background, 
demonstrates  that  the  maximvun  SO2 
impacts  do  not  violate  the  SO2  NAAQS. 
The  modeled  impacts,  including 
background  concentrations,  are  as 
follows: 


Period 


3-Hour  . 
24-Hour 
Annual  . 


LAPPES 


1241. 

364.7 

75.6 


NAAQS 


1300 

365 

80 


Percent  of 
NAAQS 


95.46 
99.92 
94.50 


4.  Air  Quality 

The  modeling  demonstration  shows 
that  the  extreme  (highest  second-high  3- 


hour  and  24-hour)  concentrations 
approach  but  do  not  exceed  the 
NAAQS.  The  maximiun  modeled 
annual  concentration  is  about  95 


percent  of  the  NAAQS.  All  of  these 
concentrations  include  an  estimate  of 
background  SO2.  The  monitored  values 
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are  summarized  in  the  TSD  for  this 
rulemaking. 

UL  Evaluation  of  State  Submittal 

The  CAA  requires  states  to  submit 
implementation  plans  that  indicate  how 
each  state  intends  to  attain  and  maintain 
the  NAAQS.  The  1977  Amendments  • 
established  specific  requirements  for 
implementation  plans  in  nonattainment 
areas  in  part  D,  section  171-178.  With 
respect  to  SO2,  the  1990  Amendments 
did  not  change  these  requirements  in 
any  significant  way  and  existing 
guidance  remains  valid.  On  April  16, 
1992  (57  FR  13498),  EPA  issued 
"General  Preamble  for  the 
hnplementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990," 
describing  EPA's  preliminary  views  on 
how  it  intends  to  interpret  various 
provisions  of  Tide  I,  primarily  those 
concerning  revisions  required  for 
nonattainment  areas. 

In  order  to  approve  the  SIP  revision, 
all  of  the  part  D  requirements  must  be 
evaluated  and  they  must  ensure  that:  (1) 
The  revised  allowable  emission 
limitation  demonstrates  attainment  and 
maintenance  of  the  NAAQS  for  SO2  in 
the  nonattainment  area;  (2)  the  emission 
limitation  is  clearly  enforceable;  and  (3) 
that  all  applicable  procedural  and 
substantive  requirements  of  40  CFR  part 
51  are  met.  The  following  is  an 
evaluation  of  the  part  D  requirements  as 
described  in  the  "General  Preamble." 

1.  Reasonably  Available  Control 
Measures  (RACT) 

Pennsylvania's  SIP  revision  provides 
for  reasonably  available  control 
technology  (RACT).  The  SIP  revision 
complies  with  the  requirements  to 
implement  RACT  by  providing  for 
immediate  attaimnent  of  the  SO2 
NAAQS  through  the  emission  limits  and 
operating  restrictions  imposed  on  the 
culpable  sovuces  by  their  permits. 

2.  Reasonable  Further  Progress  (RFP) 

Reasonable  further  progress  is 
achieved  due  to  the  immediate  effect  of 
the  emission  limits  required  by  the  plan. 

3.  Inventory 

The  modeling  demonstration 
submitted  with  the  SIP  revision 
contained  a  detailed  emissions 
inventory  of  the  allowable  emissions  for 
all  of  the  soinces  of  SO2  in  the  receptor 
grid.  That  inventory  of  the  SO2 
emissions  in  the  Conewango  Township, 
Pleasant  Township,  Glade  Township, 
and  the  City  of  Warren,  Warren  County, 
Pennsylvania  nonattainment  area  was 
found  to  be  acceptable. 


4.  Identification  and  Quantification 

There  are  no  new  sources  identified 
as  being  constructed  in  this  area. 

5.  Permits  for  New  and  Modified  Major 
Stationary  Sources 

Any  new  or  modified  sources 
constructed  in  the  area  must  comply 
with  a  state  submitted  and  federally 
approved  New  Source  Review  program. 
There  are  no  new  sources  involved  with 
this  submittal.  The  existing 
Pennsylvania  regulation  25  PA  Code  " 
Chapter  127,  "  Construction, 
Modification,  Reactivation  and 
Operation  of  Sources,"  adequately 
provides  for  review  and  permitting  of 
new  soiux:es.  This  regulation  applies 
statewide. 

6.  Other  Measures 

The  plan  provides  for  immediate 
attainment  of  the  SO2  NAAQS  through 
the  emission  limitations,  operating 
requirements,  and  compliance 
schedules  that  are  set  forth  within  the 
permits. 

7.  Compliance  with  section  110(a)(2) 

This  submission  complies  with 
section  110(a)(2).  All  of  the  applicable 
provisions  of  section  110(a)(2)  are 
already  required  by  the  statutory 
provisions  discussed  in  this  plan,  or 
have  already  been  met  by 
Pennsylvania's  original  May  31, 1972 
(37  FR  10842)  SIP  submission  to  EPA. 

8.  Equivalent  Techniques 

A  dispersion  modeling  anedysis  was 
performed  to  demonstrate  compliance 
with  the  sulfur  dioxide  NAAQS.  The 
models  used  in  the  compliance  analysis 
included  the  LAPPES  model,  the  RTDM, 
and  the  Multiple  Point  with  Terrain 
(MPTER)  model.  Regulatory  approval  to 
use  the  LAPPES  model  for  the  Warren 
Generating  Station  was  obtained  as  the 
result  of  a  model  performance 
comparison  study  which  showed  that 
LAPPES  is  superior  to  RTDM  for 
determining  air  quality  impacts  fi-om  the 
Warren  Generating  Station  in  terrain 
above  stack  top.  At  the  time  of  the 
model  performance  study,  RTDM  was 
specified  by  EPA's  Guideline  on  Air 
Quality  Models  (GAQM)  as  the 
preferred  model  for  complex  terrain. 
The  MPTER  model  was,  at  the  time,  the 
screening  model  preferred  by  GAQM  for 
simple  terrain. 

The  final  dispersion  modeling 
consisted  of  a  combination  of  modeling 
residts  with  the  model  selected 
according  to  the  soiu-ce  and  the  relative 
terrain.  For  the  Warren  Station,  the 
LAPPES  model  was  used  for  receptors 
in  all  terrain  above  stack  top.  The 
MPTER  model  was  used  for  all  receptors 


in  terrain  below  stack  top  (simple 
terrain).  For  the  soiures  at  United 
Refining,  the  RTDM  model  was  used  for 
all  receptors  above  the  calculated  plume 
height.  The  MPTER  model  was  used  for 
all  simple  terrain.  For  receptors  above 
stack  top  but  below  plume  height 
estimates  were  made  with  both  RTDM 
and  MPTER  and  the  higher  result,  on  a 
receptor-by-receptor  basis,  was  selected 
as  the  estimate  for  that  receptor. 

9.  Contingency  Measures 

Section  172(c)(9)  of  the  CAA  defines 
contingency  measures  as  measures  in  a 
SIP  which  are  to  be  implemented  if  an 
area  fails  to  make  RFP  or  fails  to  attain 
the  NAAQS  by  the  applicable  ' 

attainment  date,  and  shall  consist  of 
other  control  measures  that  are  not 
included  in  the  control  strategy. 
However,  the  General  Preamble  for  the 
Implementation  of  Title  I  of  the  CAA 
Amendments  of  1990,  (57  FR  13498), 
states  that  SO2  measures  present  special 
considerations  because  they  are  based 
upon  what  is  necessary  to  attain  the 
NAAQS.  Because  SO2  control  measures 
are  well  established  and  understood, 
they  are  far  less  prone  to  uncertainty.  It 
woidd  be  imlikely  for  an  area  to 
implement  the  necessary  emissions 
control  yet  fail  to  attain  the  SO2 
NAAQS.  Therefore,  for  SO2  programs, 
contingency  measiu°es  mean  that  the 
state  agency  has  the  ability  to  identify 
soiu-ces  of  violations  of  the  SO2  NAAQS 
and  to  undertake  an  aggressive  foUowup 
for  compliance  and  enforcement.  This 
SIP  revision  requires  the  collection  of 
continuous  emission  monitoring  (GEM) 
data  at  the  Reliant  Energy  and  United 
Refining  facilities.  Therefore,  PADEP 
has  the  necessary  enforcement  and 
compliance  programs,  as  well  as  the 
means  to  identify  violators,  thus 
satisfying  the  contingency  measures 
requirement. 

IV.  Final  Action 

EPA  is  approving  the  Pennsylvania 
SIP  revision  for  the  Conewango 
Township,  Pleasant  Township,  Glade 
Township,  and  the  City  of  Warren, 
Warren  County,  Pennsylvania 
nonattaiiunent  area  submitted  on 
December  26,  2001.  This  revision 
contains  enforceable  operating  permit 
emission  limitations  for  the  Reliant 
Warren  Generating  Station  and  the 
United  Refining  Company,  and  is 
supported  by  a  modeling  analysis  which 
demonstrates  the  adequacy  of  emission 
limits  in  providing  for  the  attainment 
and  maintenance  of  the  NAAQS  for  SO2 
in  and  aroimd  this  nonattainment  area. 
This  SIP  revision  satisfies  the 
procedural  and  substantive 
requirements  of  40  CFR  part  51 ,  and 
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replaces  all  previously  submitted  SIP 
revisions  for  the  SO2  nonattainment 
areas  in  Warren  County. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
conunent  given  the  fact  that  the  affected 
soiuces  have  all  agreed  to  the  SIP 
revision's  provisions.  However,  in  the 
"Proposed  Rules"  section  of  today's 
Federal  Register,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  on  March  18,  2003 
without  further  notice  unless  EPA 
receives  adverse  comment  by  February 
18,  2003.  If  EPA  receives  adverse 
comment,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

V.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
nde  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  luifunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^).  This  rule  also  does  not 


have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Govermnent  and  Indiem  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Govermnent  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  This 
action  also  does  jiot  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
slibject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  etseq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  nde  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  18.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  a  revision  to  the 
Commonwealth  of  Peimsylvania  SIP  for 
SO2  for  nonattainment  areas  in  Warren 
County  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
[See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  December  4,  2002. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(190)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

***** 

(c)  *  *    * 

(190)  Revision  to  the  Peimsylvania 
Regulations  to  attain  and  maintain 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  sulfur  dioxide  in  Warren 
County,  Pennsylvania,  submitted  on 
December  26,  2001.  by  the  Peimsylvania 
Department  of  Environmental 
Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  December  26.  2001  fi-om 
the  Pennsylvania  Department  of 
Environmental  Protection  transmitting  a 
revision  to  the  State  Implementation 
Plan  (SIP)  for  attainment  and 
maintenance  of  sulfur  dioxide  NAAQS 
for  Warren  County. 
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(B)  Letter  of  August  20,  2002, 
transmitting  a  revised  Reliant  Energy 
Mid- Atlantic  Power  Holdings  LLC 
Warren  Generating  Station  Title  V 
permit. 

(C)  The  following  Companies'  Plan 
Approval  and  Operating  Permits: 

(J)  Reliant  Energy  Mid- Atlantic  Power 
Holdings  LLC  (Reliant)  Warren 
Generating  Station,  Title  V  Operating 
Permit  TV  62-00012,  effective 
November  21,  2001. 


[2)  United  Refining  Company,  PA  62- 
01 7E,  effective  June  11,  2001,  except  for 
the  expiration  date. 

(ii)  Additional  Material. — Remainder 
of  the  State  submittal  pertaining  to  the 
revision  listed  in  paragraph  (c)(190)(i)  of 
this  section. 

3.  Section  52.2033  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§  52.2033    Control  strategy:  Sulfur  oxides. 


(b)  EPA  approves  the  attaiiunent 
demonstration  State  Implementation 
Plan  for  the  Conewango  Township, 
Pleasant  Township,  Glade  Township, 
and  City  of  Warren  area  submitted  by 
the  Pennsylvania  Department  of 
Environmental  Protection  on  December 
26,2001. 

[FR  Doc.  03-731  Filed  1-16-03;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
ailes. 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2002-14044;  Airspace 
Docket  No.  02-AGL-22] 

Proposed  Establishment  of  Class  E 
Airspace;  Cavelier,  ND 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
establish  Class  E  airspace  at  Cavelier, 
ND.  A  Standard  Instrument  Approach 
Procedure  (SLAP)  has  been  developed 
for  Cavelier  Municipal  Airport,  Cavelier, 
ND.  Controlled  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  is  needed  to  contain 
aircraft  executing  this  approach.  This 
action  would  establish  a  radius  of 
controlled  airspace  for  Cavelier 
Muncipal  Airport. 

DATES:  Comments  must  be  received  on 
or  before  March  14,  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  Number  FAA-2002-14044/ 
Airspace  Docket  No.  02-AGL-22,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 


Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division. 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regvdatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  both 
docket  nimibers  and  be  submitted  in 
triplicate  in  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  docimient  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2002- 
14044/Airspace  Docket  No.  02-AGL- 
22."  The  postcard  will  be  date/ time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  conunents  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Intranet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 


Superintendent  of  Document's  Web 
page  at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calHng 
(202)  267-8783.  Commimications  must 
identify  both  docket  nimibers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Cavelier, 
ND,  for  Cavelier  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  740O.9K  dated 
August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  fisted  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation— -{1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedines  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  than  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CTR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7'400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2003,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspace  area 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  ND  E5    Cavelier,  ND  [New] 

Cavelier,  Cavelier  Municipal  Airport,  ND 
(Lat.  48°47'02''  N..  long.  97°37'55"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.3-mile 

radius  of  the  Cavelier  Municipal  Airport. 

***** 

Issued  in  Des  Plaines,  Illinois  on  January 
3,  2003. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Begion. 

(FR  Doc.  03-1129  Filed  1-16-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-14047;  Airspace 
Docket  No.  02-AGL-20] 

Proposed  Establishment  of  Class  E 
Airspace;  Berrien  Springs,  Ml 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  dociunent  proposes  to 
establish  Class  E  airspace  at  Berrien 
Springs,  MI.  A  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  Andrews  University 
Airpark,  Berrien  Springs,  MI.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  siuface  of  the 
earth  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
would  establish  a  radius  of  controlled 
airspace  for  Andrews  University 
Airpark. 

DATES:  Comments  mustT)e  received  on 
or  before  March  14,  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  Niunber  FAA-2002-14047/ 
Airspace  Docket  No.  02-AGI^20,  at  the 
beginning  of  yoiu  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
'  at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  ideijtify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 


on  this  document  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2002- 
14047/ Airspace  Docket  No.  02-AGL- 
20."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Docimient's  Web 
page  at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Berrien 
Springs,  MI,  for  Andrews  University 
Airpark.  Controlled  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  is  needed  to  contain 
aircraft  executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9K  dated 
August  30,  2002,  and  effective 
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September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regidatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as' follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  E5  Berien  Springs,  NO  [New] 

Berrien  Springs,  Andrews  University 
Airpark.  MI 
(Lat.  41°57'06''  N..  long.  86°22'04''  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  B.l-mile 


radius  of  Andrews  University  Airpark, 
excluding  that  airspace  within  the  South 
Bend,  IN,  Benton  Harbor.  MI,  and  Dowagiac, 
MI,  Class  E  airspace  areas. 

Issued  in  Des  Plaines.  Illinois  on  January 
3,  2003. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division.  Great  Lakes 
Region. 
[FR  Doc.  03-1130  Filed  1-16-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-14129;  Airspace 
Docket  No.  02-ACE-14] 

Proposed  Establishment  of  Class  E 
Surface  Area  Airspace  and 
Modification  of  Class  E  Airspace; 
Jefferson  City,  MO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  create 
a  Class  E  surface  area  at  Jefferson  City, 
MO  for  those  times  when  the  air  traffic 
control  tower  (ATCT)  is  closed.  It  also 
proposes  to  make  editorial  changes  to 
the  descriptions  of  Class  E  airspace 
designated  as  an  extension  to  the  Class 
D  surface  area  and  to  Class  E  airspace 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  at  Jefferson  City, 
MO. 

DATES:  Comments  for  inclusion  in  the 
Rules  Docket  must  be  received  on  or 
before  February  28,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation.  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-14129/ 
Airspace  Docket  No.  02-ACE-14,  at  the 
beginning  of  yoiu  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 


Regional  Headquarters  Building.  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)329-2524. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

'    Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
,  postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2002-14129/ Airspace 
Docket  No.  02-ACE-14."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Availability  of  NPRM's 

An  electronic  copy  of  this  doctunent 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  ndemaking  documents  can 
also  be  accessed  through  the  FAA's  web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Dociunent's  web  page 
at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking  (202)  267-9677.  to 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  designated  as 
a  siuiace  area  for  an  airport  at  Jefferson 
City,  MO.  Controlled  airspace  extending 
upward  from  the  siuface  of  the  earth  is 
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needed  to  contain  aircraft  executing 
instnunent  approach  procedures.  This 
airspace  would  be  in  effect  during  those 
times  when  the  ATCT  is  closed. 
Weather  observations  would  be 
provided  by  an  Automated  Surface 
Observing  System  (ASOS)  and 
commimications  would  be  through  the 
Columbia  Automated  Flight  Service 
Station.  The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  The 
FAA  is  also  considering  changing  the 
descriptions  of  Class  E  airspace 
designated  as  an  extension  to  the  Class 
D  surface  area  and  to  Class  E  airspace 
extending  upward  from  700  feet  above 
the  siu-face  of  the  earth  at  Jefferson  City, 
MO.  These  changes  would  be  editorial 
only,  would  not  alter  existing  airspace 
dimensions  and  would  more  clearly 
define  these  airspace  areas. 

'  Class  E  airspace  areas  designated  as 
surface  areas  are  published  in  Paragraph 
6002  of  FAA  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16.  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  Class  E  airspace  areas  designated 
as  an  extension  to  the  Class  D  surface 
area  and  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraphs  6004  and  6005. 
respectively,  of  the  same  FAA  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  teclmical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procediues  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113. 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6002    Class  E  Airspace 
Designated  as  Surface  Areas. 


ACEMOE2    Jefferson  City,  MO 

Jefferson  City  Memorial  Airport,  MO 

(Lat.  38°35'28''  N.,  long.  92°09'22''  W.) 
Jefferson  City  Memorial  Airport  ILS 
(Lat.  38''35'47*'N.,  long.  92°09'55"W.) 
That  airspace  extending  upward  from  the 
surface  within  a  4.1-mile  radius  of  Jefferson 
City  Memorial  Airport  and  within  2.6  miles 
each  side  of  the  Jefferson  City  Memorial 
Airport  localizer  back  course  extending  from 
the  4.1-mile  radius  of  Jefferson  City  Memorial 
Airport  to  5  miles  northwest  of  the  airport. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  time  established  in 
advance  by  a  Notice  of  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6004    Class  E  Airspace  Areas 
Designated  as  an  Extension  to  a  Class  D  or 
Class  E  Surface  Area. 


ACE  MO  E4  lefiferson  City.  MO 

Jefferson  City  Memorial  Airport,  MO 

(Lat.  38''35'28'  N.,  long.  92°09'22'  W.)     - 
Jefferson  City  Memorial  Airport  ILS 
(Lat.  38°35'47''  N.,  long.  92°09'55'  W.) 
That  airspace  extending  upward  from  the 
surface  within  2.6  miles  each  side  of  the 
Jefferson  City  Memorial  Airport  localizer 
back  course  extending  from  the  4.1-mile 
radius  of  Jefferson  City  Memorial  Airport  to 
5  miles  northwest  of  the  airport.  This  Class 
E  airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 


Paragraph  6005    Class  E  Airspace  Areas 
Extending  Upvyard  From  700  Feet  Or  More 
Above  The  Surface  Of  The  Earth 


ACE  MO  E5  Jefferson  City,  MO 

Jefferson  City  Memorial  Airport,  MO 


(Lat  38°38'28'  N.,  long.  92°09'22'W.) 
NOAHNDB 

(Lat.  38°38'14''  N..  long  92°14'41"  W.) 
Jefferson  City  Memorial  Airport  ILS 

(Lat.  38°35'47'  N.,  long.  92°09'55''  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  the  Jefferson  City  Memorial  Airport: 
and  within  3.1  miles  each  side  of  the  NOAH 
NDB  303°  bearing  extending  from  the  6.6- 
mile  radius  to  14.3  miles  northwest  of  the 
airport;  and  within  4  miles  each  side  of  the 
Jefferson  City  Memorial  Airport  ILS  localizer 
course  extending  from  the  6.6-mile  radius  to 
11.8  miles  southwest  of  the  airport. 


Issued  in  Kansas  City,  MO,  on  December 
31,  2002. 

Paul  |.  Sheridan, 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 

[FR  Doc.  03-1133  Filed  1-16-03;  8:45  am) 

BILUNG  CODE  4giO-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFBPart71 

[Docket  No.  FAA-2002-1 41 80;  Airspace 
Docket  No.  02-AGL-17] 

Proposed  Modification  of  Class  E 
Airspace;  Saginaw,  Ml 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
modify  Class  E  airspace  at  Saginaw,  MI, 
Standard  Instrument  /^proach 
Procedures  (SIAPS)  have  been 
developed  for  Jack  Barstow  Airport, 
Midland,  MI.  Controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  is  needed 
to  contain  aircraft  executing  these 
approaches.  This  action  would  increase 
the  area  of  the  existing  controlled 
airspace  for  Jack  Barstow  Airport. 
DATES:  Comments  must  be  received  on 
or  before  March  14,  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  Number  FAA-2002-14180/ 
Airspace  Docket  No.  02-AGL-17,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m.. 
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Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  Telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 
FOR  FUFTTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Conmiunications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
on  this  document  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2002- 
14180/ Airspace  Docket  No.  AGL-02- 
17."  The  postcard  will  be  date/ time 
stamped  and  returned  to  the 
commenter.  All  conununications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dcrt.gov.  Recently 


published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Documents'  web  page 
at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-JB783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Saginaw.  MI.  for  Jack 
Barstow  Airport.  Controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  is  needed 
to  contain  aircraft  executing  instrument 
approach  procedures.  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K 
dated  August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  Jiave  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS, 
AIRWAYS,  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  is 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  E5  Saginaw,  Ml  {Revised] 

MBS  International  Airport,  MI 

(Lat.  43''31'5B''  N..  long.  84°04'47''  W. 
Saginaw  County  H.W.  Browne  Airport,  Ml 

(Lat.  43<'26'00''  N..  long.  83°51'45"  W.) 
Bay  City,  James  Clements  Municipal  Airport, 
MI 

(Lat.  43°32'49''  N.,  long.  83°53'44"  W.) 
Midland.  Jack  Barstow  Airport.  MI 

(Ut.  43°39'46''  N..  long.  84°15'41''  W.) 
Saint  Mary's  Hospital,  MI 
Point  in  Space  Coordinates 

(Lat.  43°24'54''  N..  long.  83°56'27'  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  MBS  International  Airport,  within  a  6.5- 
mile  radius  of  Saginaw  County  H.W.  Browne 
Airport,  within  a  6.4-mile  radius  of  James 
Clements  Municipal  Airport,  within  a  6.4- 
mile  radius  of  Jack  Barstow  Airport,  and 
within  a  6-niile  radius  of  the  Point  in  Space 
serving  Saint  Mary's  Hospital. 


Issued  in  Des  Plaines,  Illinois  on  January 
3,  2003. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 
IFR  Doc.  03-1122  Filed  1-16-03;  8:45  am] 

BtLUNG  CODE  4910-13-M 


Federal  Register/ Vol.  68,  No.  12 /Friday,  January  17,  2003 / Proposed  Rules 


2465 


FEDERAL  TRADE  COMMISSION 

16CFRCh.l 

Notice  of  Intent  To  Request  Public 
Comments 

agency:  Federal  Trade  Commission. 
ACnON:  Notice  of  intent  to  request 
public  comments. 

summary:  As  part  of  its  ongoing 
systematic  review  of  all  Federal  Trade 
Commission  ("Commission")  rules  and 
guides,  the  Conunission  gives  notice 
that  it  intends  to  request  public 
comments  on  the  rule,  guides,  and 
statements  of  policy  listed  below  diu-ing 
2003.  The  Commission  will  request 
comments  on,  among  other  things,  the 
economic  impact  of,  and  the  continuing 
need  for,  the  rule,  guides,  and 
statements  of  policy;  possible  conflict 
between  the  rule,  guides,  and  statements 
of  policy  and  state,  local,  or  other 
Federal  laws  or  regulations;  and  the 
efEect  on  the  rule,  guides,  and 
statements  of  policy  of  any 
technological,  economic,  or  other 
industry  changes.  No  Commission 
determination  on  the  need  for  or  the 
substance  of  the  nile,  guides,  and 
statements  of  policy  should  be  inferred 
from  the  intent  to  publish  requests  for 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Further  details  may  be  obtained  from 
the  contact  person  listed  for  the 
particular  item. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  intends  to  initiate  a  review 
of  and  solicit  public  comments  on  the 
following  rule,  guides,  and  statements  of 
pohcy  during  2003: 

(1)  Rules  and  Regulations  vmder  the 
Hobby  Protection  Act,  16  CFR  304. 
Agency  Contact:  Neil  Blickman,  Federal 
Trade  Commission,  Bureau  of  Consumer 
Protection,  Division  of  Enforcement,  600 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580,  (202)  326-3038. 

(2)  Tire  Advertising  and  labeling 
Guides,  16  CFR  228.  Agency  Contact: 
David  Plottner,  Federal  Trade 
Commission,  East  Central  Region,  Eaton 
Center,  Suite  200, 1111  Superior  Ave., 
Cleveland,  OH  44114,  (216)  263-3409. 

(3)  Guides  Concerning  Use  of 
Endorsements  and  Testimonials  in 
Advertising,  16  CFR  255.  Agency 
Contact:  Michael  Ostheimer,  Federal 
Trade  Commission,  Bureau  of  Consumer 
Protection,  Division  of  Advertising 
Practices,  600  Pennsylvania  Ave.,  NW., 
Washington,  DC  20580,  (202)  326-2699. 

(4)  Statements  of  General  Policy  or 
Interpretations  under  the  Fair  Credit 
Reporting  Act,  16  CFR  part  600.  Agency 
Contact:  Clarke  Brinckerhoff,  Federal 


Trade  Commission,  Biireau  of  Consumer 
Protection,  Division  of  Financial 
Practices,  600  Pennsylvania  Ave.,  NW., 
Washington,  DC  20580,  (202)  326-3208. 

Authority:  15  U.S.C.  41-58. 

By  direction  of  the  Commission. 
Donald  S.  Qarii, 
Secretary. 

(FR  Etoc.  03-1076  Filed  1-16-03;  8:45  am] 
BHJJNO  CODE  67SO-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Ctiapter  i,  Subchapter  E 

Negotiated  Rulemaldng,  No  Child  i^ft 
Behind  Act  of  2001,  Public  l^w  107- 
110 

AGENCY:  Biu^au  of  Indian  Affairs, 

Interior. 

ACTION:  Extension  of  time  for  submitting 

nominations  for  tribal  representatives 

for  the  No  Child  Left  Behind  Negotiated 

Rulemaking  Committee. 

summary:  The  Secretary  of  the  Interior 
is  extending  the  deadline  from  January 
9,  2003,  to  January  24,  2003,  for 
nominations  for  tribal  representatives 
for  the  No  Child  Left  Behind  Negotiated 
Rulemaking  Committee.  This  committee 
■  will  work  with  the  Department  of  the 
Interior  to  develop  regulations  to 
implement  the  No  Child  Left  Behind 
Act. 

DATES:  Nominations  for  tribal  committee 
members  and  comments  on  the 
establishment  of  this  committee  must  be 
received  by  mail  or  fax  by  January  24, 
2003. 

ADDRESSES:  Send  nominations  and 
comments  to:  No  Child  Left  Behind 
Negotiated  Rulemaking  Committee 
Nominations,  c/o  Starr  Penland,  Office 
of  Indian  Education  Programs,  Bureau  of 
Indian  Affairs,  U.S.  Department  of  the 
hiterior,  MS  3512-MIB,  1849  C  Street 
NW.,  Washington,  DC  20240,  or  FAX  to 
Starr  Penland  at  202-273-0030. 
Nominations  and  comments  received 
will  be  available  for  inspection  at  the 
address  listed  above  from  7:45  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Freels,  Designated  Federal 
Official,  No  Child  Left  Behind 
Negotiated  Rulemaking,  U.S. 
Department  of  the  Interior,  Office  of  the 
Regioncd  Solicitor,  Southwest  Region, 
505  Marquette^ Avenue  NW., 
Albuquerque,  New  Mexico,  87102,  FAX 
505-248-5623. 


SUPPLEMENTARY  MFORMATKMI:  On 

December  10,  2002,  we  published  a 
notice  requesting  nominations  for  a 
negotiated  rulemaking  committee  that 
will  develop  regulations  to  implement 
the  No  Child  Left  Behind  Act.  (The 
notice  appeared  at  67  FR  75828  and  is 
available  on  our  Web  site  at  http:// 
www.OIEP.bia.edu  under  "Negotiated 
Rulemaking.")  In  this  notice  we  invited 
representatives  of  tribal  schools  (both 
contract  and  grant)  and  tribally  operated 
schools  to  nominate  representatives  and 
alternates  to  serve  on  the  committee.  In 
order  to  have  an  adequate  pool  of 
nominations,  we  are  extending  the 
deadUne  for  tribes  and  tribal 
organizations  to  submit  nominations. 

Because  committee  membership 
should  reflect  the  diversity  of  tribal 
interests,  tribal  schools  and  tribally 
operated  schools  should  nominate 
representatives  who  will: 

1.  Represent  the  interests  of  students, 
parents,  teachers,  school  board 
members,  and  school  administrators 
they  are  nominated  to  represent; 

2.  Reflect  the  spectrum  of  grant/ 
tribally-controlled  schools,  off- 
reservation  boarding  schools,  various 
size  schools,  and  alternative  schools  in 
the  geographic  regions; 

3.  Communicate  with  the 
constituencies  they  represent;  and 

4.  Participate  fully  in  the  committee's 
activities. 

We  will  consider  nominations  for 
tribal  committee  representatives  only  if 
they  are  nominated  through  the  process 
identified  in  this  notice  and  in  the. 
notice  that  we  published  on  December 
10,  2002.  We  will  not  consider  any 
nominations  that  we  receive  in  any 
other  manner.  We  will  also  not  consider 
nominations  for  Federal  representatives. 
Only  the  Secretary  may  nominate 
Federal  employees  to  the  committee. 

Nominations  must  include  the 
following  information  about  each 
nominee  for  tribal  committee  member: 

(1)  The  nominee's  name,  business 
address,  telephone  and  fax  number  (and 
e-mail  address,  if  applicable); 

(2)  The  tribal  interest(s)  to  be 
represented  by  the  nominee  (teacher, 
parent,  school  administrators,  or  school 
board  member)  and  whether  the 
nominee  will  represent  the  interest  of 
grant/tribally-contrplled  school,  off- 
reservation  boarding  school,  small  or 
large  school  or  alternative  school  in  a  ■ 
specific  geographic  region  or  other 
interest  related  to  this  rulemaking,  as 
the  tribe  may  designate:  and 

(3)  The  nominee's  qualifications  and 
experience  in  Indian  education 
(including  being  a  parent  of  a  student 
attending  a  Bureau-funded  school)  to 
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adequately  represent  the  interest(s) 
identified  above. 

To  be  considered,  we  must  receive 
nominations  by  the  close  of  business  on 
January  24,  2003,  at  the  location 
indicated  in  the  ADDRESSES  section. 

Dated:  January  10,  2003. 
Aurene  M.  Martin, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  03-1061  Filed  1-16-03;  8:45  am) 

BILUNG  CODE  4310-6W-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-209500-86  and  REG-1 64464-02] 

RIN  1545-BA10, 1545-BB79 

Reductions  of  Accruals  and 
Allocations  Because  of  tfie  Attainment 
of  Any  Age;  Application  of 
.  Nondiscrimination  Cross-Testing 
Rules  to  Casfi  Balance  Plans;  Hearing 

AGE^4CY:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Change  of  date  and  location  for 

public  hearing  on  proposed  rulemaking. 

SIJMMARY:  This  document  provides 
notice  of  a  change  of  date  and  location 
for  the  public  hearing  on  proposed 
regulations  under  sections  401  and  411 
regarding  the  requirements  that  accruals 
or  allocations  under  certain  retirement 
plans  not  cease  or  be  reduced  because 
of  the  attainment  of  any  age. 
DATES:  The  public  hearing  is  being  held 
on  Wednesday,  April  9,  2003,  at  10  a.m. 
Outlines  of  oral  comment  must  be 
received  by  Thursday,  March  13,  2003. 
ADDRESSES:  The  public  hearing  is  being 
held  in  the  auditorium.  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Send 
submissions  to:  CC:PA:RU  (REG- 
209500-86  and  REG-1 64464-02),  room 
5226, Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  4  p.m.  to:  CC:PA:RU  (REG-209500- 
86  and  REG-164464-02),  Courier's 
Desk,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  Alternatively,  taxpayers  may  submit 
outlines  of  oral  comment  electronically 
directly  to  the  IRS  Internet  site  at  http:/ 
/www.irs.gov/regs. 

FOR  FURTHER  INFORMATION:  Concerning 
the  regulations,  Linda  Marshall  (202) 
622-6090;  concerning  submissions, 
Sonya  M.  Cruse  (202)  622-7180  (not  a 
toll-free  niunber). 


SUPPLEMENTARY  INFORMATION: 

Background 

A  notice  of  proposed  rulemaking  and 
notice  of  public  hearing,  appearing  in 
the  Federal  Register  on  Wednesday, 
December  11,  2002  (67  FR  76123), 
announced  that  a  public  hearing  on 
proposed  regulations  relating  to  the 
requirements  that  accruals  or  allocations 
under  certain  retirement  plans  not  cease 
or  be  reduced  because  of  the  attainment 
of  any  age  would  be  held  on  Thursday, 
April  10,  2003,  in  room  4718,  Internal 
Revenue  Building  1111  Constitution 
Avenue,  ^fW.,  Washington,  DC. 
Subsequently,  the  date  and  location  of 
the  public  hearing  has  been  changed  to 
Wednesday,  April  9,  2003  in  the 
auditorium.  Outlines  of  oral  comment 
must  be  received  by  Thursday,  March 
13,  2003. 

Cynthia  E.  Grigsby, 

Chief  Regulations  Unit,  Associate  Chief 
Counsel  (Procedure  and  Administration). 
(FR  Doc.  03-1159  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  7 
RIN  1024-AC90 

Special  Regulations;  Areas  of  the 
National  Park  System 

agency:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Park  Service  has 
proposed  this  rule  to  designate  areas 
where  personal  watercrjift  (PWC)  may 
be  used  in  Glen  Canyon  National 
Recreation  Area,  Utah  and  Arizona.  This 
rule  implements  the  provisions  of  the 
National  Park  Service  (NPS)  general 
regulations  authorizing  park  areas  to 
allow  the  use  of  PWC  by  promulgating 
a  special  regulation.  The  NPS 
Management  Policies  2001  require 
individual  parks  to  determine  whether 
PWC  use  is  appropriate  for  a  specific 
park  area  based  on  an  evaluation  of  that 
area's  enabling  legislation,  resources 
and  values,  other  visitor  uses,  overall 
management  objectives,  and  consistent 
with  the  criteria  of  the  NPS  for 
managing  visitor  use. 

DATES:  Comments  must  be  received  by 
March  18,  2003. 

ADDRESSES:  Comments  should  be  sent 
to.  Glen  Canyon  National  Recreation 
Area,  PWC  Rule-Making,  Box  1507, 
Page,  Arizona  86040.  Email: 


glca_pwc@nps.gov.  FAX:  (928)  608- 
6259. 

FOR  FURTHER  INFORMATION  CONTACT:  Kym 
Hall,  Regulations  Program  Manager, 
National  Park  Service,  1849  C  Street, 
NW,  Room  7248,  Washington,  DC 
20240.  Phone:  (202)  208-4206.  Email: 
KymJiaU@nps.gov.  Fax:  (202)  219- 
8835. 

SUPPLEMENTARY  INFORMATION: 
Additional  Alternatives 

The  information  contained  in  this 
proposed  rule  supports  implementation 
of  the  preferred  alternative  in  the  Draft 
Environmental  Impact  Statement  for 
Personal  Watercraft  Rule-Making 
published  September  13,  2002.  The 
public  should  be  aware  that  two  other 
alternatives  were  presented  in  the  Draft 
EIS,  including  a  no-PWC  alternative, 
and  those  alternatives  should  also  be 
reviewed  and  considered  when  meiking 
comments  on  this  proposed  rule. 

Purposes  of  the  Recreation  Area 

National  Park  System  units  are 
established  by  Congress,  and  the 
enabling  legislation  usually  identifies 
specific  purposes  for  the  unit.  A  unit's 
purpose,  as  established  by  Congress,  is 
the  foundation  on  which  management 
decisions  are  based.  The  purpose  and 
significance  of  Glen  Canyon  National 
Recreation  Area  and  its  broad  mission 
goals  are  derived  from  its  enabling 
legislation  and  are  sujnmarized  in  the 
national  recreation  area's  General 
Management  Plan  (NPS  1979)  and 
Strategic  Plan  (NPS  2000-2005). 

Glen  Canyon  National  Recreation 
Area  was  established  in  1972  (Public 
Law  92-593)  "to  provide  for  public 
outdoor  recreation  use  and  enjoyment  of 
Lake  Powell  and  lands  adjacent  thereto 

*  *  *  ,  and  to  preserve  scenic,  scientific, 
and  historic  featiues  contributing  to 
public  enjoyment  of  the  area  (16  U.S.C. 
460dd)."  The  recreation  area's  primary 
management  objective,  as  established  in 
the  General  Management  Plan  (NPS 
1979),  is  "to  manage  the  recreation  area 
so  that  it  provides  maximal  recreational 
enjoyment  to  the  American  public  and 
their  guests." 

The  national  recreation  area's 
enabling  legislation  states  "The 
Secretary  shall  administer,  protect,  and 
develop  the  recreation  area  in 
accordance  with  the  provisions  of  [the 
Organic  Act]  *  *  *  and  with  any  other 
statutory  authority  available  to  him  for 
the  conservation  and  management  of 
natural  resources  (16  U.S.C.  460dd-3). 
This  act  also  specifies  that  "nothing 

*  *  *  shall  affect  or  interfere  with  the 
authority  of  the  Secretary  *   *   *  to 
operate  Glen  Canyon  dam  and 
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reservoir"  for  the  purposes  of  the 
Colorado  River  Storage  Project  Act. 
administered  by  the  Bureau  of 
Reclamation. 

As  stated  in  the  General  Management 
Plan  and  Strategic  Plan,  Glen  Canyon 
National  Recreation  Area  is  significant 
because  it  offers  a  tremendous  diversity 
of  both  water-based  and  land-based 
recreational  opportiuiities.  It  contains 
Lake  Powell,  the  second  largest  man- 
made  lake  in  North  America,  which 
provides  both  a  unique  opportunity  for 
recreation  in  a  natiual  environment  and 
a  transportation  corridor  to  remote 
backcountry  areas  of  Glen  Canyon 
National  Recreation  Area.  It  is  in  the 
heart  of  the  Colorado  Plateau  region, 
which  offers  a  unique  combination  of 
water  and  desert  environments.  It  offers 
a  natural  diversity  of  rugged  water  and 
wind  carved  canyons,  buttes,  mesas, 
and  other  outstanding  physiographic 
features.  The  climate  and  physical 
features  have  created  local 
environments  favorable  to  the 
preservation  of  scientifically  important 
objects,  sites,  populations,  habitats,  or 
cornmunities  that  are  significant  in  and 
of  themselves  or  provide  opportunities 
to  add  to  oiu  imderstanding  of  past  or 
ongoing  events.  It  possesses  evidence  of 
10,000  years  of  human  occupation  and 
use  of  resoiuces,  which  provides  a 
continuing  story  of  the  prehistoric, 
historic,  and  present-day  affiliation  of 
humans  and  their  environments.  It 
constitutes  a  significant  part  of  the 
outstanding  public  lands  of  the 
Colorado  Plateau. 

The  recreation  area  offers  a 
tremendous  diversity  of  land  and  water- 
based  recreational  opportunities.  The 
area's  major  recreational  resource  is 
Lake  Powell,  a  186-mile-long  reservoir 
at  full  pool  that  was  created  when  the 
Colorado  River  was  dammed.  Boating  is 
very  popular  on  the  lake,  including  the 
use  of  PWC,  houseboats,  powerboats, 
fishing  boats,  tour  boats,  canoes,  kayaks, 
and  sailboats.  Other  popular  activities 
include  fishing,  camping,  water  skiing, 
hiking,  photography,  and  driving  for 
pleasure. 

Description  of  the  Recreation  Area 

Glen  Canyon  National  Recreation 
Area  encompasses  1,254,306  acres  of 
land  and  water  in  northern  Arizona  and 
southeastern  Utah.  Its  southern 
boundary  is  contiguous  with  the  Navajo 
Nation.  Other  boundaries  adjoin  Grand 
Canyon  National  Park,  Capitol  Reef 
National  Park,  Canyonlands  National 
Park,  and  Rainbow  Bridge  National 
Monument,  all  managed  by  the  National 
Park  Service.  The  recreation  area  also 
adjoins  areas  administered  by  the 
Biveau  of  Land  Management  that 


include  Grand  Staircase — ^Escalante 
National  Monument,  Vermillion  Cliffs 
National  Monument,  and  Paria  Canyon 
Wilderness.  Lake  Powell  is  the 
predominant  physical  feature  and  at  full 
pool  (3700  feet  elevation),  occupies 
about  163,000  surfece  acres,  storing 
approximately  27  million  acre  feet  of 
water,  and  providing  about  1 ,960  miles 
of  shoreline.  More  than  2  million  people 
visit  Glen  Canyon  National  Recreation 
Area  each  year. 

Motorized  Watercraft 

Motorboats  and  other  motorized  . 
watercraft  such  as  houseboats,  ski  boats, 
fishing  boats,  and  powerboats  have  been 
used  in  Glen  Canyon  National 
Recreation  Area  since  its  establishment 
in  1972.  PWC  use  has  emerged  at  the 
recreation  area  with  the  introduction  of 
this  type  of  vessel  in  the  1980s.  Prior  to 
2000,  PWC  use  was  allowed  throughout 
Glen  Canyon  National  Recreation  Area 
except  in  the  waters  of  the  Colorado 
River  between  the  Glen  Canyon  Dam 
and  the  downstream  river  boundary  of 
Glen  Canyon  National  Recreation  Area 
where  it  adjoins  Grand  Canyon  National 
Park  near  Lees  Ferry.  The  waters  of  the 
recreation  area  above  the  dam  where 
PWC  use  could  occiu,  as  identified  in 
the  superintendent's  compendium,  are 
within  the  scope  of  this  proposed  rule. 

The  15-mile  corridor  of  the  Colorado 
River  below  Glen  Canyon  Dam  was 
closed  to  PWC  use  in  the 
superintendent's  compendiiun  for  the 
protection  of  environmental  values  and 
the  avoidance  of  conflict  among 
traditional  visitor  use  activities.  This 
stretch  of  river  is  a  nationally  significant 
resource  known  for  its  scenery  and 
"blue-ribbon"  trout  fishery.  The 
historical  recreational  uses  include  fly- 
fishing and  rafting  trips.  In  March  2000, 
provisions  of  the  National  Park  Service 
PWC  nde  closed  the  waters  below  the 
dam  to  PWC  use.  These  waters  continue 
to  be  an  inappropriate  area  for  PWC  use 
and  are  not  considered  within  the 
enviroiunental  impact  statement  (NPS, 
September  2002)  or  this  proposed  rule. 

Glen  Canyon  National  Recreation 
Area  is  located  within  the  states  of 
Arizona  and  Utah.  Both  states  enforce 
their  laws  on  Lake  Powell  within  their 
respective  state  jurisdictions.  The 
National  Park  Service  manages  these 
regidations  in  concert  with  the  federal 
boating  regulations  that  are  addressed 
within  Title  36  of  the  Code  of  Federal 
Regulations,  and  the  United  States  Coast 
Guard  Regulations  pursuant  to  Title  36. 

Resource  Impact  Topics 

The  following  summarizes  the 
predominant  natural  resources,  cultiual 
resources,  and  public  use  concerns  and 


issues  associated  with  PWC  use  at  Glen 
Canyon  National  Recreation  Area.  Each 
of  these  issues  is  discussed  in  greater 
detail  in  the  environmental  impact 
statement. 

Wildlife  and  WUdlife  Habitat 

Shoreline  areas  that  typically  are 
exposed  to  PWC  uses  provide  limited 
habitats  for  the  large,  highly  mobile 
mammals  of  the  recreation  area. 
Although  areas  are  typically 
unvegetated  and  steep,  shoreline  areas 
may  occasionally  be  briefly  occupied  by 
several  species  of  mammals  while 
searching  for  food  or  water  or  while 
moving  through  the  area.  These  species 
include  desert  bighorn  sheep,  mule 
deer,  antelope,  feral  horse,  bobcat, 
mountain  lion,  gray  fox,  badger,  kit  fox. 
and  coyote.  However,  they  spend  most 
of  the  time  in  adjacent  upland  areas  and 
are  not  affected  by  motorized  watercraft, 
including  PWC. 

Vegetation  and  corresponding  habitat 
conditions  are  different  in  the 
tributaries  and  upper  river  reaches  of 
the  recreation  area  where  water  level 
fluctuations  generally  follow  normal 
seasonal  patterns.  Such  reaches  provide 
riparian  vegetation  complexes  that 
support  different  wildlife  species 
assemblages  than  those  encoimtered 
along  main  lake  shorelines.  Therefore, 
management  actions  should  be 
consistent  with  protecting  these 
resoiuces. 

Shore  birds,  waterfowl,  and  other 
water-associated  bird  species  frequently 
use  Lake  Powell  and  its  surrounding 
shoreline  during  migration  for  resting, 
secmity,  and  foraging  purposes.  Groups 
commonly  observed  on  the  lake  and 
near  shoreline  areas  include  several 
species  of  grebes,  cormorants,  herons, 
egrets,  coots,  and  ducks.  Waterfowl, 
shorebirds,  wading  birds,  and  other 
water-associated  bird  species  tend  to 
concentrate  in  highest  number  and 
greatest  diversity  at  Lake  Powell  in  the 
late  fall,  winter,  and  the  early  spring 
months  during  peak  migration  periods. 
PWC  use  is  minimal  or  not  existent 
dming  this  time  of  year;  therefore,  there 
is  not  a  significant  impact  upon  bird 
species  associated  with  PWC  operation. 

The  recreation  area  ciurently  supports 
an  assemblage  of  fish  species  that 
includes  those  adapted  to  either  lake 
(lacustrine)  or  flowing-water  (riverine) 
envirormients.  Most  of  the  lake-adapted 
species  have  been  introduced 
intentionally  or  unintentionally  by  man 
through  past  fish-stocking  programs  or 
bait  release.  These  species  are  more 
abimdant  because  of  the  larger 
abundance  of  suitable  aquatic  habitat. 

The  flowing-water  or  riverine  fish 
species  tend  to  be  native  species  that  are 
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restricted  to  the  flowing  portions  of  the 
main  tributary  streams  and  rivers  that 
flow  into  the  lake.  These  species  are 
relatively  less  abundant  and  more 
restricted  in  distribution  than  the  lake- 
associated  fish  species. 

The  creation  of  Lake  Powell  changed 
the  riverine  habitat  formerly  found  on 
this  stretch  of  the  Colorado  River  to 
such  an  extent  that  native  fish  species 
have  been  virtually  eliminated  from  the 
resulting  lake  environment.  As  a  result 
of  habitat  modification  and  competition 
by  introduced  species,  some  native 
species  are  now  classified  as 
endangered  or  threatened. 

The  large  seasonal  and  annual 
variations  in  water  surface  elevation 
resulting  from  reservoir  operations  and 
management  impose  substantial 
environmental  constraints  on  the  types 
of  habitats  that  can  develop  and  persist 
at  near-shore  locations.  Wildlife  species 
typically  associated  with  the  water 
fluctuation  zone  are  highly  adapted  to 
using  food,  cover,  and  shelter 
conditions  that  may  develop  and 
disappear  quickly.  In  many  main  lake 
locations,  especially  where  the 
inundation  frequency  is  high  and 
prolonged,  shoreline  and  near-shore 
areas  consist  primarily  of  imvegetated  or 
sparsely  vegetated  rock,  sand,  cobbles, 
and  boulders. 

Wetlands  and  riparian  areas  are 
typically  considered  to  be  important 
wildlife  concentration  areas  for  several 
reasons.  These  include  the  availability 
of  good  foraging  conditions  resulting 
from  the  high  degree  of  vegetation, 
water  interfaces  and  interspersion  (or 
edge),  and  structural  diversity  typically 
associated  with  vegetation  conditions  in 
such  areas.  General  wildlife  habitat 
values  and  uses  generally  increase  as 
wetland  and  riparian  area  size  increases. 
Because  of  the  physical  shoreline 
conditions  and  the  operational 
characteristics  of  the  reservoir,  }vetland 
sites  are  limited  in  niunber  andl^mall  in 
size.  Wetlands  are  typically  a^ociated 
with  the  upstream  reaches  of  tributary 
or  secondary  side  canyons  where  water 
levels  fluctuate  less. 

Riparian  areas  are  typically  found 
along  the  shorelines  of  the  four  major 
rivers  flowing  into  the  reservoir. 
However,  even  in  these  locations, 
riparian  corridors  are  generally  scarce  in 
number  and  small  in  size. 

The  perennial  tributary  rivers  flowing 
into  Lake  Powell  represent  examples  of 
the  river  systems  and  aquatic 
environments  that  existed  prior  to  lake 
impoundment.  These  areas  are  of 
particular  scientific  and  resource 
preservation  values  because  of  their 
general  scarcity  and  because  they 
preserve  populations  and  community 


relationships  of  previous  riverine 
ecosystem  conditions.  Relict  native  fish 
species  still  survive  within  the  rivers  in 
limited  numbers.  Major  examples 
include  reaches  of  the  Colorado,  San 
Juan,  Escalante,  and  Dirty  Devil  Rivers. 
Therefore,  management  actions  should 
be  consistent  with  the  protection  of 
these  wildlife  habitats. 

Threatened  and  Endangered  Species 

In  accordance  with  threatened  or 
endangered  species  consultation  and 
coordination  activities,  the  U.S.  Fish 
and  Wildlife  Service  identified  13 
listed,  1  proposed,  and  1  candidate 
species  for  portions  of  Coconino 
County,  Arizona  and  Kane  and  San  Juan 
Counties,  Utah  (U.S.  Fish  and  Wildlife 
Service  letter  dated  May  9,  2002).  Of 
these  species  identified.  Glen  Canyon 
NRA  resource  specialists  confirm  that 
habitat  for  12  federally  listed 
endangered,  threatened  and  candidate 
species  may  occur  in  the  lake  or  near  its 
shoreline.  The  area  addressed  for  this 
resoiuce  characterization  includes  Lake 
Powell  up  to  the  3  700- foot  water  surface 
elevation,  the  shoreline  zone,  and 
uplands  within  500  feel  of  Lake 
Powell's  3700-foot  water  surface 
elevation. 

Razorback  sucker  (Xyrauchen 
texanus)  is  native  to  the  Colorado  River 
and  once  occupied  the  entire  range  of 
the  river  basin.  San  Juan,  Dirty  Devil 
and  Colorado  River  inflow  areas 
continue  to  produce  some  razorback 
suckers.  Eleven  adult  razorbacks  were 
caught  at  the  San  Juan  Inflow  (USGS  et 
al.  open  file  report).  Adult  razorback 
suckers  are  considered  to  be  the 
products  of  native  fish  recovery 
programs  conducted  further  upstream  of 
Glen  Canyon  National  Recreation  Area. 
Fish  tracking  studies  conducted  in  Lake 
Powell  from  1995  to  1997  indicated  this 
species  primarily  used  vegetated 
habitats  less  than  1.5  feet  deep  in  side 
canyons  and  backwaters  covering  sandy 
or  cobble  bottoms  and  open  waters  in 
upper  portions  of  the  river  inlets.  These 
areas  represent  less  than  1  percent  of  the 
habitat  in  Lake  Powell  (Karp  and 
Mueller,  2002). 

Colorado  pikeminnow  (Ptychocheilus 
lucius)  is  a  native  migratory  species  of 
the  Colorado  River  that  once  was 
present  basin  wide.  It  is  no  longer 
present  in  the  lower  basin  and  is 
considered  rare  in  the  upper  basin.  It  is 
only  found  upstream  of  Glen  Canyon 
Dam.  Juvenile  pikeminnow  have  been 
found  in  off-channel  and  backwater 
habitats  adjacent  to  lower  reaches  of  the 
river  inflows  into  Lake  Powell  (UDWR, 
M.  Gustaveson,  pers.  com.  2002).  Some 
have  been  found  in  the  San  Juan  River 
near  Mexican  Hat  (National  Park 


Service,  1986).  The  Colorado 
pikeminnow  has  not  been  reported 
captured  in  the  lake  since  1977. 
Limiting  factors  include  loss  of  habitat. 

Humpback  chub  (Gila  cypha)  is  a 
native  migratory  species  that  was  once 
more  abundant  throughout  the  Colorado 
River.  The  species  has  been  foimd  to 
exist  near  the  confluence  of  the 
Colorado  and  Little  Colorado  Rivers 
within  Grand  Canyon  National  Park. 
The  humpback  chub  has  not  been 
captured  in  Lake  Powell  since  the  early 
1970s.  It  is  assumed  to  no  longer  be 
present  in  the  lake.  Habitat  preferences 
include  river  channels  with  deep  fast- 
moving  water  and  large  boulders  that 
are  often  conditions  created  in  river 
channels  bounded  by  steep  cliffs. 
Adults  typically  live  in  eddy  currents  of 
Whitewater  canyons.  Threats  to  this 
species  include  habitat  modification 
and  fluctuating  water  discharges  that 
eliminate  preferred  conditions. 

Bonytail  (Gia  elegans)  is  a  native 
species  that  has  a  historic  range  that 
includes  the  Colorado  River  and  its 
main  tributaries.  The  bonytail  is  no 
longer  present  in  the  upper  basin  and  is 
believed  to  be  the  most  endangered  of 
the  foiu"  fish  species.  Prior  to  1996  less 
than  10  bonytails  were  captured  in  Lake 
Powell.  No  individual  fish  have  been 
observed  during  annual  gill-net  surveys 
in  the  last  20  years.  Some  populations 
may  be  present  in  Utah  but  their  relative 
abundance  is  unknown.  The  species 
prefers  pools  and  eddies  of  warm,  often 
heavily  silted,  swift  moving  rivers. 

Mexican  Spotted  Owl  (Strix 
occidentalis  lucidia)  utilizes  a  variety  of 
habitats  including  old  growth  forests, 
mixed  conifer,  Ponderosa  pine, 
deciduous  riparian,  and  steep  canyons 
with  rocky  cliffs.  Timber  harvesting  is 
the  main  threat  to  the  Mexican  spotted 
owl.  Small  populations  roost  in 
abandoned  nests,  tree  cavities,  or  caves 
along  canyon  walls.  Steep  canyon 
habitats  and  drainages  adjacent  to  Lake 
Powell  and  adjoining  rivers  may 
occasionally  be  utilized  by  this  bird 
species.  A  juvenile  was  observed  in 
Cataract  Canyon  several  years  ago  but 
none  have  been  sighted  in  Glen  Canyon 
National  Recreation  Area  since.  There 
are  no  potential  areas  of  concern  located 
within  the  analysis  area.  Known 
occupied  territories  are  located  more 
than  4  miles  from  the  Lake  Powell 
shoreline  (Glen  Canyon  NRA,  Spence 
pers.  com.  2002). 

Southwestern  Willow  Flycatcher 
(Empidonax  traillii  extimus)  is 
associated  with  low-elevation  dense 
willow,  Cottonwood  and  saltcedar 
communities  along  streams  and  rivers. 
This  species  has  been  sighted  about  30 
miles  from  Lake  Powell  up  the  Escalante 
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Riyer  and  the  San  Juan  River  near  Clay 
Hills  Crossing  but  there  is  no  confirmed 
nesting  or  breeding  habitat  present  in 
the  national  recreation  area.  (Glen 
Canyon  NRA,  Henderson  and  Spence 
pers.  com.  2002).  In  Arizona  more  than 
110  pairs  occupy  160  territories 
including  breeding  territory  along  the 
Colorado  River.  Smaller  populations  are 
kiuiwn  to  exist  in  Utah.  Breeding  habitat 
is  present  cdong  the  Colorado  River  and 
some  lake  shorelines  at  low  elevations 
in  areas  of  dense  willow,  cottonwood 
and  saltcedar  or  other  woodlands  along 
streams  and  rivers.  Destruction  and  loss 
of  native  riparian  habitat  combined  with 
natural  predation  and  brown-headed 
cowbird  parasitism  have  reduced 
species  populations. 

California  Condor  (Gymnogyps 
caJifomianus)  was  reintroduced  into  the 
wild  by  the  U.S.  Fish  and  Wildlife 
Service  in  Arizona  in  1996.  There  is 
some  evidence  that  the  condor  was 
present  in  Utah  at  one  time  and  its  range 
may  extend  into  Utah.  These  birds  were 
released  on  the  Vermilion  Cliffs  in 
Coconino  County  near  Page,  Arizona 
approximately  20  miles  from  the  Utah 
border.  Roosting  habitat  includes  cliffs, 
tall  evergreens  and  snags.  Their 
population  decline  is  thought  to  be 
related  to  ingestion  of  lead  or  cyanide 
poisoning  of  dead  carcasses.  Possible 
shootings,  removal  from  wild  of  eggs, 
young,  and  adults  for  captive  breeding, 
and  unknown  causes  may  also  be  a 
contributor.  This  species  is  known  to 
forage  for  food  more  than  100  miles 
from  their  home  territory.  No  breeding 
or  nesting  habitat  is  present  in  the 
recreation  area,  but  individual  birds 
may  infrequently  move  across  the  area. 
A  few  individuals  have  been  observed  at 
Lake  Powell  within  the  last  five  years 
(Glen  Canyon  NRA,  Spence  pers.  com. 
2002). 

Bald  Eagle  (Haliaeetus  leucocephalus) 
habitat  is  present  along  the  larger  rivers 
in  the  southern  part  of  Utah.  The  bald 
eagle  winters  in  small  numbers 
throughout  the  Lake  Powell  area  and  is 
observed  in  areas  of  the  San  Juan  River 
and  around  Bullfrog  (Glen  Canyon 
National  Recreation  Area.  1986).  Of  the 
three  nesting  sites  located  in 
sdutheastem  Utah,  two  nests  are  located 
along  the  Colorado  River  corridor.  No 
nest  sites  have  been  observed  or 
recorded  along  Lake  Powell's 
shorelines.  Potentially  favorable  bald 
eagle  roosting  sites  along  the  rivers  and 
shorelines  of  reservoirs  such  as  Lake 
Powell  are  monitored  for  winter  and 
breeding  season  uses  (Spence  et  al 
2002).  There  are  no  known  consistently 
used  winter  roosting  locations  in  the 
recreation  area.  Bald  eagles  have  been 
observed  feeding  at  Antelope  Island  and 


other  portions  of  Lake  Powell  during  the 
winter  months  (National  Park  Service 
2002). 

Western  Yellow-billed  Cuckoo       ; 
(Coccyzus  americanus)  populations 
have  declined  throughout  its  range  in 
the  western  states  due  to  habitat  loss.  It 
is  a  candidate  species  ciurently  under 
study  by  the  U.S.  Fish  and  Wildlife. 
Habitat  for  this  neo-tropical  species 
consists  of  cottonwood-willow  riparian 
forests.  Its  presence  and  breeding 
habitat  is  well  documented  in  Arizona. 
The  bird  has  been  sighted  in  Utah  but 
its  presence  is  not  well  docimiented. 
Western  yellow-billed  cuckoo  have  been 
observed  on  the  Colorado  River  near 
Lees  Ferry  below  the  Glen  Canyon  Dam 
and  at  Clay  Hills  Crossing  on  the  San 
Juan  River.  This  bird  species  has  not 
been  observed  at  Lake  Powell  (Spence 
2002). 

American  Peregrine  Falcon  (Falco 
peregrinus  anatum)  was  removed  from 
the  federal  list  of  endangered  and 
threatened  species  on  August  25,  1999 
(64  Federal  Register  46542).  It  is  still 
listed  as  an  Arizona  special  status 
species.  The  peregrine  falcon  nests  on 
cliffs  next  to  riparian  and  wetland 
habitats.  It  is  occasionally  observed  on 
cliff  faces  in  the  recreation  area. 
Foraging  activity  does  occur  within 
close  proximity  to  the  lake  shoreline. 
Threats  to  this  species  include  loss  of 
habitat  and  environmental 
contaminants.  There  are  over  80  known 
peregrine  falcon  nesting  sites  in  the 
recreation  area.  These  nest  sites  are 
located  along  cliffs  at  higher  elevations 
on  the  canyon  walls  far  above  the  water 
surface  of  the  lake  (Glen  Canyon  NRA, 
Spence  pers.  com. 2002). 

Navajo  Sedge  (Carex  specuicola), 
grows  in  small  pockets  of  sandy  to  silty 
moist  soil  in  cool  and  shady  seeps  or 
spring  alcoves  in  the  San  Juan  River 
Canyon  at  elevations  ranging  from  4301 
to  6004  feet.  No  designated  critical 
habitat  for  the  Navajo  sedge  is  located 
in  Glen  Canyon  National  Recreation 
Area  (Glen  Canyon  NRA,  Henderson, 
pers.  com.,  2002). 

Ute  Ladies-tresses  (Spiranthes 
diluvialis)  is  a  small  native  orchid  that 
is  associated  with  wet  meadows  that 
may  occiu  along  streams,  at  spring  or 
seep  discharges  and  rarely  along 
lakeshores  at  elevations  ranging  from 
about  4300  to  7000  feet.  It  typically 
flowers  between  late  July  through 
August,  which  is  the  best  time  to 
determine  its  presence.  This  species  is 
threatened  by  loss  of  habitat, 
agriculture,  fluctuating  water  levels  and 
urban  stream  channelization.  This 
species  is  known  to  occur  in  Garfield 
County,  and  other  counties  in  Utah 
(FWS  letter  June  14,  2001)  but  it  has  not 


been  observed  or  identified  on  the 
shoreline  or  riparian  areas  along  either 
Lake  Powell  or  any  of  the  river  corridors 
joining  the  lake  (Glen  Canyon  NRA, 
Spence,  pers.  com.  2002). 

Under  current  use  conditions,  there 
have  been  no  documented  incident 
reports  of  known  conflicts  of  federally 
endangered  fish  or  other  species  with 
watercraft  or  PWC  users  (Glen  Canyon 
NRA,  Spence,  pers.  com.  2002).  Current 
motorized  watercraft  use  of  any  type  is 
not  considered  to  affect  any  endangered 
fish  species  in  Lake  Powell  (UDWR,  M. 
Gustaveson,  pers.  com.  2002).  . 

Shoreline  Vegetation 

More  than  730  species  of  plants  have 
been  identified  in  the  recreation  area. 
Shoreline  vegetation  is  considered  to 
include  several  types  of  vegetation 
communities,  including  submerged 
aquatic  beds,  wetlands,  riparian  areas  or 
zones,  beach  dunes,  and  upland 
vegetation  that  grows  near  the  shoreline. 
The  EIS  defines  the  shoreline  zone  as 
areas  within  500  horizontal  feet  from 
the  lake's  waterline  at  full  pool.  The 
area  physically  included  in  this  zone 
will  change  as  reservoir  water  levels 
change.  The  waterline  can  fluctuate  as 
much  as  50  feet  vertically  and  1 ,000  feet 
horizontally  during  a  calendar  year. 

Areas  of  submerged  aquatic  vegetation 
are  generally  scarce  and  poorly 
developed  at  the  recreation  area. 
Reasons  for  this  condition  include 
unstable  water  levels  associated  with 
reservoir  operations  for  water  supply, 
power  generation,  and  flood  storage; 
poor  plant  rooting  conditions  along  the 
lake's  shorelines;  very  steep  shoreline 
slopes;  limited  availability  of  low- 
gradient  shorelines;  and  lack  of  suitable 
bottom  conditions.  Shoreline  vegetation 
includes  upland,  beach  dune,  wetland, 
, hanging-garden,  and  riparian  locations 
near  the  land-water  interface.  Shoreline 
vegetation  occurs  along  the  main 
reservoir  shoreline  and  along  the 
tributary  streams  and  rivers  that  flow 
into  the  reservoir.  The  same  water 
fluctuation  and  difficult  rooting 
conditions  combined  with  the  desert 
climate  severely  restrict  development  of 
shoreline  and  riparian  vegetation. 
Consequently,  most  shorelines  are  bare 
rock,  unvegetated  sand,  gravel,  or 
cobbles. 

PWC  use  has  limited  impact  upon  the 
recreation  area  shoreline  vegetation.  The 
areas  where  disturbance  could  occur 
should  be  considered  and  consistent 
within  the  protection  of  these  resources. 

Water  Quality 

Di^ring  the  summer  of  2001 ,  the  Glen 
Canyon  National  Recreation  Area 
conducted  a  water  quality  testing  to 
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determine  the  presence  of  hydrocarbons 
in  Lake  Powell.  Samples  were  taken 
oyer  a  4-day  period  from  June  29th 
through  July  2nd.  This  period  was 
selected  because  it  represents  a  high-use 
period  by  watercraft,  including  PWC. 

The  persistence  of  gasoline  and  oil  in 
lake  waters  depends  on  the  temperature 
of  the  water  and  the  amount  of  niixing. 
Fuel  components  volatilize  (evaporate) 
more  quickly  at  warmer  temperatures. 
High  rates  of  mixing  increase  exposiu-e 
to  the  air  and  accelerate  volatilization. 
The  greatest  amount  of  boat  use  on  Lake 
Powell  generally  occurs  during  the  hot 
summer  months.  The  lake's  water 
temperature  reaches  up  to  80  degrees 
Fahrenheit  diuing  the  summer  and  high 
rates  of  mixing  is  proportional  to  the 
high  rate  of  visitation  on  the  lake. 
Therefore,  gasoline  volatilizes  quickly 
on  Lake  Powell. 

Emissions  of  gasoline  and  exhaust 
associated  with  PWC  operation  were 
compared  to  existing  water  quality 
conditions  and  to  state  water  quality 
standards  to  determine  their  effects.  The 
method  used  to  evaluate  the  water 
quality  used  basic  steps  to  determine 
the  degree  of  impact  a  waterbody  would 
experience  based  on  the  exceedence  of 
water  quality  standards/toxicity 
benchmarks  for  PWC  and  outboard 
engine-related  contaminants. 

Analyses  were  performed  by  the  State 
of  Utah,  The  Woods  Hole  Group,  Inc., 
and  the  U.S.  Geologic  Siu^^ey  research 
laboratories.  Samples  were  tested  for 
benzene,  toluene,  ethyl  benzene,  and 
xylenes;  five  gasoline  additives, 
including  methyl  tertiary  butyl  ether 
(MTBE),  ethyl  tertiary  butyl  ether 
(ETBE),  tertiary  amyl  methyl  ether 
(TAME),  diisopropyl  ether  (DIPE),  and 
tertiary  butyl  alcohol  (TBA);  and  24 
polycyclic  aromatic  hydrocarbon  (PAH) 
compounds.  These  test  results  are 
included  within  the  environmental 
impact  statement. 

The  maximum  concentrations 
detected  from  the  most  heavily  used  test 
site.  Bullfrog  Marina,  were  below  the 
treated  drinking  water  standard  or 
advisory  level  for  all  three  compounds 
(benzene,  benzo(a)pyrene,  methyl 
teriary-butyl  ether)  for  which  a  standard 
exists  as  determined  by  the  U.S. 
Environmental  Protection  Agency. 
Based  on  this  information  the  impacts 
associated  with  PWC  on  water  quality 
were  found  to  be  not  significant. 

Based  on  the  estimated  Glen  Canyon 
National  Recreation  Area  boating  hour 
statistics  for  2001,  PWC  represented  17 
percent  of  the  total  boating  hours  on 
Lake  Powell.  Of  the  PWC  using  Lake 
Powell;  87  percent  were  carbiu'eted,  2- 
cycle  engines,  6.5  percent  were  direct 


injection,  2-cycle  engines,  and  6.5 
percent  were  4-cycle  engines. 

The  remaining  83  percent  of  boating 
hours  on  the  lake  for  2001  involved  all 
other  watercraft;  house  boats, 
powerboats,  and  fishing  boats.  Of  the 
other  vessels  using  Lake  Powell,  78.6 
percent  were  4-cycle  engines,  12.6 
percent  were  carbureted,  2-cycle 
engines,  6.4  percent  were  fuel-injected 
2-cycle  engines,  and  2.4  percent  were 
diesel  or  sail  powered  vessels. 

Of  all  the  vessels  using  Lake  Powell 
in  2001 ,  75  percent  of  the  motorized 
vessels  on  Lake  Powell  were  4-cycle 
engines  or  fuel-injected,  2-cycle  engines. 
It  is  estimated  that  these  engines  have 
emission  rates  that  are  75  to  90  percent 
lower  and  thus  emit  about  one-tenth  the 
pollutants  of  carbureted,  2-cycle 
engines. 

On  October  4,  1996,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
issued  a  final  rule  to  regulate  emissions 
for  new  spark-ignition  gasoline  marine 
engines,  including  outboard  engines, 
PWC  engines,  and  jet  boat  engines.  The 
rulemaking  was  conducted  under 
Section  213  of  the  Clean  Air  Act.  The 
EPA  had  determined  that  these  engines 
contributed  to  ozone  air  pollution,  and 
that  the  technology  was  available  to 
manufacture  cleaner  operating  engines. 
The  rule  stipulates  that  by  the  2006 
model  year,  the  entire  fleet  of  marine 
engines  produced  by  each  manufacturer, 
including  those  for  PWC,  must  have  a 
75  percent  reduction  in  hydrocarbon 
emissions  compared  to  the  average  for 
the  fleet  produced  by  that  manufacturer 
prior  to  the  rule.  It  also  established 
intermediate  target  dates  for  emission 
reductions. 

In  contrast  to  outboard  engines  that 
are  used  on  boats,  the  average  useful 
"life"  of  a  2-cycle  PWC  is  9  years 
(California  Air  Resources  Board  1998b). 
As  a  result,  by  around  2015,  most  of  the 
PWC  used  on  Lake  Powell  will  have 
low-emission  engines.  By  2005,  the 
emissions  from  the  fleet  of  watercraft 
using  Lake  Powell  woidd  be  reduced  by 
25  percent  compared  to  emissions  in 
1996;  and  in  2012,  the  emissions  from 
the  fleet  of  watercraft  using  the  lake 
would  be  reduced  by  50  percent 
compared  to  emissions  in  1996. 
Therefore,  water  quality  conditions 
associated  with  the  use  of  PWC  and 
other  watercraft  will  improve,  regardless 
of  the  management  actions  identifted 
within  this  proposed  rule. 

Air  Quality 

Glen  Canyon  NRA  is  designated  as  a 
class  n  air  quality  area  under  the 
Prevention  of  Significant  Deterioration 
provisions  of  the  Clean  Air  Act  and 
meets  or  exceeds  all  EPA  standards  for 


ambient  air  quality.  The  air  quality  of 
the  Glen  Canyon  region  is  in  attaiimient 
of  the  national  ambient  air  quality 
standards.  The  soiuces  of  air  pollutants 
come  primarily  from  outside  the  park 
and  can  concentrate,  especially  during 
periods  of  atmospheric  inversion,  in  the 
park,  causing  visible  smog  on  occasion. 
There  eire  sources  of  air  pollutants  that 
are  generated  within  the  park,  including 
pollutants  contained  in  the  exhaust  of 
inotorized  vessels.  The  combustion 
process  of  motorized  vessels  results  in 
emissions  of  air  pollutants  such  as 
volatile  organic  compounds  (VOC), 
nitrogen  oxides  (NOx),  particulate 
matter  (PM),  and  carbon  monoxide  (CO) 
(EPA). 

Although  there  is  existing  data 
showing  that  carbureted  2-cycle  engines 
emit  pollutants  into  the  air,  there  is 
little  data  that  shows  specifically  what 
impacts  PWC  emissions  have  on  air 
quality.  On  Lake  Powell,  the  current 
impacts  from  carbureted  2-cycle 
engines,  including  PWC,  occur 
intermittently  in  high-use  areas  such  as 
marinas,  primarily  between  May  and 
October.  These  impacts  include  visible 
smoke  and  the  smell  of  exhaust  and 
gasoline  fumes.  These  impacts  are 
considered  moderate  and  have  not  been 
shown  to  exceed  the  national  ambient 
air  quality  standards  under  the  Clean 
Air  Act  or  the  EPA  air  quality  index. 
The  PWC  industry  reports  that  the 
highest  volimie  selling  models  today  are 
the  cleaner-burning  PWC  (PWIA  2002, 
www.pwia.org);  therefore,  there  is 
expected  to  be  some  beneficial  impacts 
through  2012  as  older  models  are 
replaced  by  the  newer  models.  Once  the 
proposed  2006  requfrement  is  in  place, 
air  quality  is  expected  to  improve  in  the 
high  use  areas  where  carbureted  two- 
cycle  engines  are  currently  heavily 
used.  The  EPA  expects  a  50%  reduction 
in  hydrocarbon  emissions  from  marine 
engines  from  present  levels  by  2020, 
and  a  75%  reduction  by  2025  (EPA 
1996). 

Soundscapes 

Most  visitors  to  Lake  Powell  have 
expectations  of  some  noise  from 
motorized  vessels.  Noise  is  generally 
considered  appropriate  if  it  is  generated 
from  activities  consistent  with  park 
purposes  and  at  levels  consistent  with 
those  purposes.  Engines  are  a  primary 
source  of  human-caused  sound  at  the 
recreation  area.  These  include  engines 
on  PWC  and  other  vessels,  cars  and 
trucks,  off-road  vehicles,  aircraft, 
generators,  and  other  miscellaneous 
sounds  from  electronic  devices  and 
humans.  However,  the  opportunity  to 
experience  the  natural  soundscape  is  an 
important  part  of  a  positive  pcirk 
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experience  for  some  visitors.  During  the 
high  use  season,  the  sound  of  all  boats 
can  be  continuous  in  the  high  use  zones, 
marinas  and  main  channel.  Boat  noise  is 
noticeable  in  the  Natural  and  Cultviral 
zones  during  periods  of  high  boating 
activity,  but  there  are  extended  periods 
when  boating  noise  is  not  noticeable. 
Noise  from  watercraft  operating  in 
excess  of  the  noise  decibel  requirements 
could  negatively  impact  visitors.  Noise 
abatement  is  regulated  by  the  NPS 
within  Glen  Canyon  NRA  and  other 
units  of  the  National  Park  System  (36 
CFR,  part  3.7).  "Operating  a  vessel  in  or 
upon  inland  waters  so  as  to  exceed  a 
noise  level  of  82  decibels  measiued  at 
a  distance  of  82  feet  (25  meters)  from  the 
vessel  is  prohibited."  The  NPS  is 
proposing  to  amend  36  CFR  3.7  to  a 
different  SAE  testing  standard  in  order 
to  make  enforcement  of  our  existing 
decibel  level  easier. 

Boating  noise  is  also  regulated  by  the 
States  of  Utah  and  Arizona.  The 
respective  states  have  developed 
standards  relative  to  boat  noise  and 
these  standards  are  enforced  by  state 
law  enforcement  officers  on  Lake 
Powell.  Glen  Canyon  is  working  with 
the  States  of  Arizona  and  Utah  to 
address  inconsistencies  in  boating  laws, 
including  noise  regulations. 

The  nature  of  the  noise  generated 
from  PWC  may  be  more  disturbing  than 
other  watercraft  operating  at  similar 
decibels  du^  to  rapid  changes  in 
acceleration  and  direction  typical  of  the 
operation  of  PWC.  Although  within  the 
federal  and  state  noise  standards 
described  previously,  the  changes  in 
pitch  can  be  annoying  to  some  visitors. 
Where  legislation  allows  for  specific 
noise-making  activities,  such  as 
motorized  boating  in  parks,  the 
soundscape  management  goal  is  to 
reduce  the  noise  to  the  level  consistent 
with  the  best  technology  available  and 
consistent  with  park  purposes  and 
operations  in  order  to  mitigate  the  noise 
impact. 

Manufacturers  of  PWC  are  aware  of 
the  concerns  of  the  public  related  to  the 
noise  of  their  operation  and  have  taken 
steps  to  reduce  the  noise  by  using  more 
rubber  in  construction  and  eliminating 
vibrations.  It  is  anticipated  the  PWC 
manufacturers  will  continue  to  reduce 
the  noise  associated  with  PWC.  As  the 
existing  fleet  is  converted  to  the  newer 
engine  technology  by  the  year  2012,  it 
is  expected  noise  will  also  be 
significantly  reduced.  Noise  levels     . 
generated  by  watercraft  on  Lake  Powell, 
including  PWC,  is  consistent  with  park 
purposes  and  within  the  standards 
established  by  NPS.  No  additional 
restrictions  are  proposed. 


Visitor  Use,  Conflicts,  and  Safety 

Boat  days  were  used  as  a  basic  unit  of 
analyzing  the  intensity  and  impact  of 
watercraft  use  upon  Lake  Powell.  A 
'boating  day'  equals  one  watercraft  on 
the  lake  sometime  during  a  24-hour 
period.  Total  annual  boating  days  on ' 
Lake  Powell  were  estimated  by 
multiplying  the  total  number  of  boats 
estimated  to  enter  the  recreation  area  by 
the  average  length  of  time  boats  spend 
on  the  lake  during  a  visit.  The  average 
amount  of  time  each  watercraft  spent  on 
the  lake  was  estimated  by  a  University 
of  Minnesota  2000  visitor  survey,  in 
which  watercraft  users  were-asked  how 
many  nights  they  spent  on  the  lake 
during  their  stay  (Visitor  Use  at  Glen 
Canyon  National  Recreation  Area, 
Comparison  of  Personal  Watercraft 
Users  and  Nonusers,  James  1999-2001). 

The  total  number  of  boats  was 
estimated  using  boat  rental,  boat  slip, 
and  boat  buoy  data  obtained  from 
ARAMARK  (the  national  recreation  area 
concession  operator),  and  from  the 
recreation  area's  monthly  entry  and 
trailer  counts  gathered  at  the  Wahweap, 
Lone  Rock,  Antelope  Point,  BuUfttig, 
Halls  Crossing,  and  Hite  launch  areas. 
Total  annual  Glen  Canyon  National 
Recreation  Area  watercraft  use  in  2001 
was  823,148  boating  days.  This  was  the 
only  year  that  all  factors  necessary  for 
calculating  boating  days  were  recorded 
and  available  for  analysis.  There  are 
several  important  characteristics  of  this 
use.  PWC  use  accounted  for  27  percent 
of  the  boating  days  estimated  in  2001 . 

The  visitor  survey  identified  that, 
typically,  memy  watercraft  are  used  by  a 
large  group  of  friends  or  family,  and 
groups  often  include  more  than  one  boat 
type.  Generally  one  boat  type  in  the 
group  is  the  primary  watercraft.  The 
most  common  primary  watercraft  are 
powerboats.  The  second  most  common 
primary  watercraft  are  houseboats. 
It  is  common  for  houseboat  and 
powerboat  groups  on  Lake  Powell  to 
bring  PWC  on  their  trips.  Of  all  groups 
traveling  on  Lake  Powell  with 
houseboats,  39  percent  also  included  at 
least  one  PWC.  Twenty-five  percent  of 
all  powerboat  groups  included  at  least 
one  PWC. 

-  Half  of  all  respondents  to  the  summer 
survey  stated  that  they  operated  a  PWC 
during  their  visit.  Visitors  have  and  use 
multiple  types  of  watercraft,  including 
PWC,  during  a  recreation  trip,  and  PWC 
use  is  not  restricted  to  a  specific  user  or 
age  group. 

Watercraft  use  peaks  in  the  months  of 
June  through  September.  About  79.5 
percent  of  the  total  boating  days  in  2001 
occurred  during  this  peak  use  period. 
PWC  use  accounted  for  30  percent  of  the 


bbating  days.  Because  PWC  sales  have 
actually  decreased  over  the  last  several 
years,  based  on  information  provided  by 
the  Personal  Watercraft  Industry 
Association,  the  NPS  has  assumed  that  ' 
PWC  use  levels  will  likely  remain 
constant  over  the  next  several  years. 
Should  PWC  sales  increase  in  the  near 
future,  use  niunbers  could  increase  as 
well. 

Over  the  course  of  the  year,  PWC  use 
will  vary  in  proportion  to  other 
watercraft.  Watercraft  use  of  the  lake    ' 
originates  primarily  from  the  four 
marinas  with  launch  ramps  at 
Wahweap,  Bullfrog,  Halls  Crossing  and 
Hite.  From  marinas,  watercraft  users 
distribute  themselves  on  the  lake  to 
popular  destinations.  Some  visitors 
remain  in  the  vicinity  of  the  marina. 
Because  of  the  distribution  of  marinas 
with  fueling  stations  along  the  length  of 
the  lake,  houseboats  and  powerboats 
have  access  to  and  may  travel  to  any 
point  on  the  lake. 

PWC  use  correlates  with  other 
watercraft  use  in  remote  areas  of  the 
lake  because  of  the  association  of  PWC 
with  houseboat  and  powerboat  groups. 
However,  PWC  operators  were  more 
likely  to  recreate  in  the  Wahweap. 
Bullfrog,  and  Halls  Crossing  portal  cireas 
than  other  areas  based  on  the  fuel 
holding  capacity  of  these  vessels. 

Boating  use  originates  from  outside  of 
Glen  Canyon  on  the  San  Juan  and 
Colorado  Rivers.  The  Bureau  of  Land 
Management  issues  permits  for  trips 
that  originate  typically  from  BLM's 
Sand  Island  Recreation  Site  (river  mile 
0)  or  Mexican  Hat  (river  mile  27)  on  the 
San  Juan  River  and  terminate  at  Clay 
Hills  Crossing  (river  mile  84)  within 
Glen  Canyon  (personal 
communications,  Berkenfield,  BLM). 
Canyonlands  National  Park  issues 
permits  for  trips  that  originate  within 
Canyonlands  on  the  Colorado  River  and 
terminate  within  Glen  Canyon  at  Hite 
(personal  communications,  Henderson, 
NPS).  PWC  are  prohibited  within 
Canyonlands. 

PWC  users  and  other  watercraft  users 
come  to  Glen  Canyon  with  motives  for 
and  expectations  about  their  visit.  These 
reflect  the  visitor's  desjred  experiences 
and  indicate  the  basis  for  a  satisfactory 
visit. 

Respondents  to  the  University  of 
Minnesota  summer  2000  watercraft 
survey  (James,  2001)  described  their 
motives  for  visiting  the  recreation  area. 
Little  difference  exists  between  the 
desired  experiences  of  PWC  and  other 
watercraft  users.  Among  the  most 
important  were  "to  enjoy  the  scenery  of 
Lake  Powell,"  "to  do  something  with 
my  family,"  "to  get  away  from  the  usual 
demands  of  life,"  "to  be  with  members 
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of  my  group,"  "to  be  with  people  who 
enjoy  the  same  things  I  do,"  and  "to 
experience  nature." 

Most  desired  experiences  were 
reported  by  PWC  and  other  watercraft 
users  as  being  attained,  indicating  that, 
overall,  visitors  were  very  satisfied  with 
their  visit  to  Glen  Canyon  National 
Recreation  Area.  Among  the  experiences 
receiving  only  a  moderate  level  of 
attainment  were,  "to  experience 
solitude,"  "to  be  away  from  other 
people,"  and  "to  be  on  my  own" 
indicating  that  overall  use  levels  on  the 
lake  tends  to  be  adequate  for  most 
visitors.  There  were  no  significant 
differences  in  experience  attainment 
found  between  PWC  operators  and  other 
watercraft  operators. 

Non-safety  situations  that  were  rated 
as  most  problematic  included  "litter  on 
beaches  and  shoreline,"  "people  being 
inconsiderate,"  "too  many  PWC  on  the 
lake,"  "finding  a  beach  campsite."  and 
"finding  an  unoccupied  site."  The  study 
noted  that  although  these  were  the  most 
problematic,  the  mean  rating  on  a  scale 
of  1  (No  problem)  to  5  (very  serious 
problem)  was  2.1  or  lower  (slight  to  no 
problem).  There  was  no  difference 
between  PWC  and  other  watercraft  users 
in  their  perception  of  "conflicts  with 
PWC  operators  on  the  lake."  The  mean 
response  was  1.7  (no  problem  to  slight 
problem). 

The  relatively  low  perception  of 
conflict  with  PWC  was  reflected  in 
attitudes  towards  potential  management 
actions.  Respondents  generally  opposed 
management  actions  that  would 
prohibit,  limit,  or  zone  watercraft  uses. 
Respondents  evaluated  potential  actions 
on  a  scale  of  1  (strongly  oppose)  to  5 
(strongly  support)  with  a  rating  of  3 
meaning  neither  support  nor  opposition. 
Both  PWC  and  other  vessel  users 
expressed  general  opposition  to  "zoning 
the  waters  to  provide  specific  uses  at 
specific  places,"  "limit  number  of  PWC 
allowed  on  the  lake  at  one  time,"  and 
"prohibit  PWC  on  the  lake."  To  manage 
conditions  on  the  lake,  watercraft  users 
were  generally  supportive  of  actions 
that  would  "provide  more  information 
about  appropriate  behavior," 
"aggressively  enforce  safety  rules  and 
regulations  on  the  lake,"  and  "use 
management  control  to  prevent  damage 
to  the  environment  by  visitors." 

The  overall  conclusion  was  that  the 
differences  in  perceptions  of  experience 
and  conflict  between  PWC  and  other 
watercraft  users  were  very  small.  There 
appears  to  be  little  conflict  between 
groups  and  high  satisfaction  during  the 
visit. 

The  number  of  overall  boating 
accidents  on  the  lake  changed  little  from 
1999  to  2001.  There  were  811  reported 


accidents  over  the  three-year  period 
from  1999-2001.  Other  vessels 
accounted  for  approximately  86  percent 
and  PWC  accounted  for  14  percent  of 
accidents  respectively  during  this  3-yeeir 
period.  When  PWC  were  involved  in 
accidents  there  was  a  higher  percentage 
involved  in  accidents  with  personal 
injury  (14.7  percent;  3-year  average)  as 
compared  to  property  damage  only  (4.5 
percent-3-year  average). 

The  results  of  the  summer  2000 
visitor  survey  addressed  visitors' 
perceptions  of  safety  and  identification 
of  safety  problems.  Overall,  respondents 
did  not  experience  many  problematic 
situations  diu'ing  their  visit. 

Cultural  Resources 

The  recreation  area  contains  evidence 
of  human  occupation  from  over  10,000 
years  ago.  Cultural  resources  within  the 
recreation  area  include  archeological 
resources,  cultural  landscapes, 
ethnographic  resources  and  historic 
resources,  including  features  listed  on 
the  National  Register  of  Historic  Places. 
No  museum  collections  or  National 
Historic  Landmark  properties  exist 
within  the  project  area  or  its  general 
vicinity.  PWC  use  was  analyzed  in 
terms  of  whether  the  use  would  impact 
the  archeological  resources,  historic 
resources,  cultural  landscapes  and 
ethnographic  resources  within  0.5  miles 
(horizontally)  from  the  full  pool  line  at 
3700  feet  above  sea  level.  These 
categories  of  cultural  resources  are 
defined  within  the  environmental 
impact  statement,  affected  environment 
section. 

Visitors  access  areas  of  the  park  in 
numerous  different  ways — they  arrive  in 
motor  vehicles  and  airplanes,  in  boats  of 
all  types,  by  hiking,  and  by  PWC.  Given 
this  diversity  of  modes  of  access,  the 
impacts  on  archeological  and  historic 
cultuiral  resources  directly  attributable 
to  PWC  users  are  very  difficult  to  define. 
Most  PWC  users,  like  most  recreation 
area  visitors,  are  conscientious  about 
protecting  the  cultural  resources  and  do 
not  engage  in  deliberate  disturbance  of 
the  sites.  Disturbance  to  sites  occurs  by 
the  frequency  of  trampling,  graffiti, 
vandalism,  and  illegal  collection  of 
objects.  Access  to  side  canyons  to  Lake 
Powell  varies  with  lake  levels.  PWC 
may  be  able  to  access  narrow,  steep- 
walled  canyons  that  are  inaccessible  to 
most  visitors. 

This  proposed  rule  would,  in  effect, 
close  the  upper  canyons  of  the  Dirty 
Devil,  Escalante,  San  Juan,  and  Colorado 
Rivers  to  use  by  all  PWC.  This  action 
would  make  archeological  sites, 
ethnographic  sites,  and  cultiu°al 
landscapes  along  approximately  113 
miles  of  river  less  vulnerable  to  damage 


and  vandalism  and  illegal  collection. 
The  rule  will  also  include  new  flat  wake 
zones  along  a  total  of  about  1 7  miles  of 
the  Dirty  Devil  and  Escalante  Rivers. 
Restrictions  on  PWC  use  would  provide 
long-term  benefits  for  cidtural  resources 
in  these  areas.  These  benefits  would  be 
negligible  to  minor  because  impacts 
from  other  types  of  visitor  use  (hikers 
and  other  vessel  use,  etc.)  would 
continue,  and  some  isolated  sites  could 
be  more  vulnerable  to  damage  due  to  the 
lack  of  contact  with  other  visitors. 

These  restrictions  on  PWC  use  in 
selected  canyon  areas  could  help  focus 
more  of  the  PWC  activity  to  developed 
areas  containing  fewer  ethnographic 
resources.  To  help  reduce  impacts  on 
cultural  resources  all  across  the 
recreation  area,  resoiu"ces  would 
continue  to  be  monitored  on  a  regular 
basis.  Glen  Canyon  National  Recreation 
Area  staff  would  continue  to  educate 
visitors  regarding  archeological  emd 
ethnographic  site  etiquette  to  provide 
long-term  protection  for  surface 
artifacts,  architectiu-al  features,  and 
traditional  activities. 

Authorizing  PWC  Use 

Under  the  Preferred  Alternative 
(Alternative  B)  of  the  "Draft 
Environmental  Impact  Statement"  the 
National  Park  Service  is  issuing  a 
proposed  rule  to  specifically  authorize 
the  continued  use  of  PWC  in  portions  of 
Glen  Canyon  National  Recreation  Area. 

This  proposed  rule  will  impose 
additional  geographic  restrictions  on 
PWC  use  and  define  additional  flat 
wake  zones.  It  also  includes 
management  actions  to  enhance  the 
protection  of  park  resources,  improve 
visitor  safety,  and  reduce  recreational 
use  conflicts.  The  specific  section 
descriptions  are  outlined  as  follows: 

Section  7.70(g)(1)  states  that  PWC 
may  operate,  transit  and  launch  in  park 
water  or  beach  on  park  land  except  in 
the  areas  and  conditions  as  described  in 
the  following  subsections.  Under  the 
proposed  rule,  about  24  miles  of  the 
Colorado  River  upstream  from  Sheep 
Canyon  would  be  closed  to  all  PWC  use. 
It  would  prohibit  PWC  use  on  the  Dirty 
Devil  River  upstream  from  that  point 
where  measurable  downstream  ciurent 
is  encountered.  (The  exact  location  will 
change  depending  upon  lake  level). 
PWC  would  be  prohibited  on  the 
Escalante  River  above  the  confluence  of 
Coyote  Creek  and  on  the  San  Juan  River 
upstream  of  the  Clay  Hills  puUout.  PWC 
would  also  be  prohibited  on  the 
Colorado  River  between  Glen  Canyon 
Dam  and  the  downstream  river 
boundary  of  Glen  Canyon  NRA  where  it 
adjoins  Grand  Canyon  National  Park. 
All  of  these  actions  would  increase  the 
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protection  of  environmental  values  and 
reduce  conflict  among  visitor  use 
activities. 

Section  7.70{g)(l)(i)  addresses  the 
Colorado  River  between  Glen  Canyon 
Dam  and  the  downstream  river 
boundary  of  Glen  Canyon  NRA  where  it ' 
adjoins  Grand  Canyon  National  Park. 
The  restriction  pertaining  to  PWC  use 
contained  in  the  current 
Superintendent's  Compendium  (36  CFR, 
Sections  1.7(b)  and  1.5),  would  be 
added  to  this  proposed  rule.  The 
coonpendiiun  prohibits  PWC  use 
between  the  Glen  Canyon  Dam  and  the 
downstream  river  boundary  of  Glen 
Canyon  NRA  where  it  adjoins  Grand 
Canyon  National  Park.  This  closure 
went  into  effect  in  1998  to  eliminate 
possible  conflicts  between  the 
traditional  fishing  and  scenic  float  trips 
and  conflicting  PWC  use. 

Section  7.70(g)(l}(ii)  addresses  the 
Colorado  River  upstream  of  Sheep 
Canyon.  The  proposed  rule  would 
prohibit  PWC  use  on  the  Colorado  River 
upstream  from  Sheep  Canyon.  This 
action  would  have  two  benefits.  Cataract 
Canyon  upstream  of  Sheep  Canyon  is  a 
popular  white-water  rafting  destination 
that  provides  a  recrfeational  experience 
that  is  not  available  in  other  parts  of 
Glen  Canyon  National  Recreation  Area. 
Closure  of  the  Colorado  River  upstream 
from  Sheep  Canyon  would  preserve  this 
locally  unique  visitor  experience  for 
Colorado  River  white-water  river 
runners. 

Because  of  the  transition  from  lake  to 
river  conditions,  PWC  operation 
upstream  from  Sheep  Canyon  is 
substantially  different  than  operation 
below  this  point.  Beginning  in  Cataract 
Canyon,  conditions  become  increasingly 
hazardous  because  of  conflicts  between 
traditional  rafting  uses  and  use  of  PWC. 
The  river's  uncertain  ciurents  and 
shifting  sandbars  can  force  both  groups 
to  use  a  common  river  channel.  The 
presence  of  standing  waves  also 
produces  a  high  potential  for  collision. 
Closing  this  area  to  PWC  use  would 
help  protect  the  safety  of  visitors. 
Implementing  these  closures  to  all  PWC 
use  would  strengthen  the  NPS'  intent  to 
maintain  areas  of  quiet  and  solitude  on 
portions  of  the  rivers  and  to  reduce  the 
potential  for  conflict  between  motorized 
and  non-motorized  users.  Closing  the 
areas  in  both  directions  of  travel  would 
provide  for  consistency  within  the 
regulations.  This  limitation  will  be 
applied  to  all  motorized  vessels  in  the 
Superintendent's  Compendium,  except 
for  permitted  activities. 

Section  7.70(g)(l)(iii)  addresses  the 
San  Juan  River  upstream  of  Clay  Hills 
puUout.  The  intent  of  the  PWC  closure 
on  the  San  Juan  River  would  be  to 


provide  an  opportunity  for  visitors  to 
enjoy  quiet  and  solitude.  Establishing 
the  closiue  at  the  Clay  Hills  pullout 
would  allow  continued  opportunity  to 
access  the  lake  from  this  remote  site 
when  the  lake  level  is  above  an 
elevation  of  3675  feet.  At  the  same  time, 
it  would  protect  a  rare  visitor 
experience  for  San  Juan  River  travelers 
upstream  from  this  point.  This 
limitation  will  be  applied  to  all 
motorized  vessels  in  the 
Superintendent's  Compendiiun. 

Section  7.70(g){l)(iv)  addresses  the 
Escalante  River  upstream  of  Coyote 
Gulch.  The  proposed  rule  would 
prohibit  PWC  use  on  Escalante  River 
upstream  of  Coyote  Gulch. 
Implementing  this  closure  to  all  PWC 
use  would  strengthen  the  NPS's  intent 
to  maintain  areas  of  quiet  and  solitude 
on  portions  of  the  rivers  and  to  reduce 
the  potential  for  conflict  between 
motorized  and  non-motorized  users, 
thus  enhancing  the  traditional  river 
experience.  This  limitation  will  be 
applied  to  all  motorized  vessels  in  the 
Superintendent's  Compendiimi. 

Section  7.70(g)(l)(v)  addresses  the 
Dirty  Devil  River  at  the  point  where 
measurable  downstream  current  is 
encountered.  The  operation  of  PWC 
upstream  from  where  noticeable  current 
is  encountered  is  significantly  different 
than  operation  below  this  point.  The 
Dirty  Devil  Canyon  is  very  narrow  with 
tight,  blind  bends,  and  becomes 
increasingly  hazardous  upstream 
because  of  shallow  and  miuky  water, 
floating'debris,  imcertain  currents,  and 
shifting  sandbars  because  of  the 
transition  from  lake  to  river  conditions. 

Section  7.70(g)(2)  has  two  subsections 
that  outline  additional  wake 
restrictions.  To  further  reduce  visitor 
conflict,  enhance  visitor  safety  and 
experience,  and  protect  soundscapes, 
the  proposed  rule  would  prohibit 
operation  of  PWC  above  flat  wake  speed 
on  portions  of  the  Dirty  Devil  and 
Escalante  Rivers.  PWC  are  required  to 
comply  with  existing  wake  restrictions 
in  the  current  Superintendent's 
Compendium  (36  CFR  Sections  1.7(b) 
and  3.6)  that  apply  to  all  motorized 
vessels.  These  include  requirements  that 
watercraft  operators  cannot  operate  at 
speeds  in  excess  of  5  miles  per  hour  or 
create  a  wake  when  operating  within 
harbors,  mooring  areas,  flat  wake  areas, 
and  other  "no  wake"  buoyed  areas. 

When  PWC  operate  at  flat  wake 
speeds  many  of  the  impacts  they  cause 
are  greatly  reduced.  Visitor  conflicts  are 
virtually  eliminated  due  to  their 
reduced  speed  and  noise.  Although  at 
flat  wake  speed,  access  may  still  be 
obtained  by  PWC  users.  Flat  wake  areas 
were  considered  to  be  prime  access 


areas  that  all  types  of  visitors  seek  out, 
but  also  areas  within  a  river  corridor 
that  supports  traditional  rafting  and 
river  experiences. 

Section  7.70(g){2)(i)  addresses  the 
Escalante  River  from  Cow  Canyon  to 
Coyote  Gulch.  The  4.4-river-mile  stretch 
of  the  Escalante  River  between  Cow 
Canyon  and  the  confluence  of  Coyote 
Creek  would  be  designated  as  flat  wake 
for  PWC.  This  stretch  of  the  Escalante 
River  is  a  popular  float  stream  and 
hiking  area.  In  most  years,  travel 
upstream  by  PWC  from  Cow  Canyon  is 
precluded  by  low  water  levels  and 
insufficient  stream  flow.  However, 
when  lake  levels  are  sufficiently  high, 
the  natural  quiet  of  this  area  is  often 
disturbed  by  noise  from  PWC.  Limiting 
PWC  use  to  flat  wake  speeds  upstream 
from  Cow  Canyon  would  help  maintain 
a  more  natural  soimd  quality  in  this 
portion  of  the  Escalante  River  and 
Coyote  Gulch  area.  This  limitation  will 
be  applied  to  all  motorized  vessels  in 
the  Superintendent's  Compendium. 

Section  7.70(g){2)(ii)  addresses  the 
Dirty  Devil  River  upstream  from  the 
Utah  Highway  95  bridge  until 
measurable  downstream  current  is 
encountered.  PWC  would  have  to 
operate  at  flat  wake  speed  on  the  Dirty 
Devil  River  upstream  from  Utah 
Highway  95  bridge  to  the  point  where 
measurable  downstream  flow  is 
encountered.  Flat  wake  speed 
requirements  would  help  protect  the 
safety  of  visitors.  The  Dirty  Devil  River 
is  a  popular  destination  for  fishing, 
including  both  trolling  and  fishing  from 
stationary  boats.  High-speed 
maneuvering  with  PWC  is  inconsistent 
and  disruptive  to  this  traditional  visitor 
activity.  Visitor  conflicts  would  be 
reduced  with  flat  wake  speed  of  PWC. 
This  limitation  will  be  applied  to  all 
motorized  vessels  in  the 
Superintendent's  Compendium. 

Section  7.70(g)(3)  addresses  the 
temporary  limits  and  restrictions  on 
PWC  use  within  areas  of  the  recreation 
area.  The  recreation  area  may  consider 
other  location  restrictions,  which  would 
be  implemented  as  part  of  the  lake 
management  plan  that  is  discussed  in 
the  DEIS  in  the  description  of 
Alternative  B.  To  support  the  decision 
to  implement  other  restrictions,  a  3-year 
pilot  study  would  be  conducted.  The 
study  would  examine  the  effectiveness 
of  location  restrictions  and  other 
management  actions  in  reducing  visitor 
conflicts  associated  with  motorized 
vessels,  including  PWC,  in  the 
recreation  area. 

History  of  Public  Involvement 

Public  meetings  were  initiated  in 
August  2001  to  solicit  early  input  into 
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the  scope  and  range  of  issues  to  be 
analyzed  related  to  the  management  of 
PWC  within  Glen  Canyon  NRA.  A 
notice  of  intent  to  prepare  the  ^ 

Environmental  Impact  Statement  was 
published  in  the  Federal  Register  (66 
FR  39789)  on  August  1,  2001.  Scoping 
comments  continued  to  be  accepted  and 
considered  within  the  planning  process. 
During  this  comment  period,  the  NFS 
facilitated  several  hundred  discussions 
and  briefings  to  park  staff,  congressional 
delegations,  elected  officials,  tribal 
representatives,  public  service 
organizations,  educational  institutions, 
and  other  interested  members  of  the 
public. 

Over  3500  letters  and  e-mail  messages 
concerning  PWC  use  on  Lake  Powell 
were  received.  A  raaiUng  list  of 
interested  parties  was  compiled  from 
attendees  at  the  meetings  and  from  any 
written  comments  received  at  the 
recreation  area. 

During  this  first  comment  period. 
Glen  Canyon  NRA  received  503 
individual  written  letters  of  concern, 
270  petition  form  letters  originating 
from  the  American  Watercraft 
Association  requesting  that  PWC  be 
regulated  just  as  any  other  type  of 
watercraft  and  access  should  not  be 
denied,  325  petition  postcards 
originating  from  the  American 
Watercraft  Association  requesting  that 
Glen  Canyon  NRA  adopt  reasonable 
regulations  to  support  continued  access 
by  all  boaters  versus  implementing 
discriminatory  regulations,  and  523  e- 
mail  letters.  Lake  Powell  Magazine 
obtained  533  signatiu-es  from  boating 
shows  supporting  continued  rights  for 
PWC  use  on  Lake  Powell.  Glen  Canyon 
NRA  received  over  1100  electronic  form 
letters:  152  titled  'Jet  Skis  at  Glen 
Cahyon!'  supporting  the  elimination  of 
PWC,  926  titled  'End  Jet  Ski  Pollution 
at  Glen  Canyon'  supporting  the 
.elimination  of  PWC  on  Lake  Powell  and 
109  titled  'Free  Glen  Canyon  National 
Recreation  Area  of  Jet  Skis'  also 
supporting  PWC  elimination.  During  the 
public  workshops,  146  written 
comments  regarding  issues,  concerns, 
and  alternatives  for  management  were 
received.  These  comments  ranged  from 
the  support  of  the  continued  use  of  PWC 
throughout  the  recreation  area  (over 
80%),  to  a  total  ban  on  PWC  use,  to 
restrictions  in  selected  areas  of  the 
recreation  area.  Issues  generated  during 
the  comment  period  included  visitor 
safety  concerns  related  to  illegal  and 
reckless  operation  of  PWC,  conflicts 
among  di^erent  user  groups, 
educational  requirements  for  all  boaters, 
potential  resource  impacts,  and 
questions  concerning  the  impacts  of 


PWC  use  related  to  other  motorized 
vessels. 

The  Glen  Canyon  NRA  "Draft 
Environmental  Impact  Statement"  was 
made  available  for  public  review  on 
September  13,  2002  (67  FR  58071).  The 
document  is  available  in  hard  copy,  on 
computer  disk,  and  on  the  park's  Web 
site  at  http://www.nps.gov/glca/ 
plan. htm.  Public  meetings  were  held 
with  the  release  of  the  Draft 
Environmental  Impact  Statement.  These 
meetings  were  held  at  various  locations 
to  discuss  the  components  of  the 
document  and  solicit  public  response 
related  to  all  aspects  of  the  statement. 
Public  comments  on  the  statement  were 
accepted  for  60  days  from  the  Notice  of 
Availability  published  in  the  Federal 
Register. 

Compliance  with  Other  Laws 

Regulatory  Planning  and  Review 
(Executive  Order  12866} 

This  document  is  a  significant  rule 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
This  determination  is  based  upon  the 
findings  in  a  report  prepared  by  the 
National  Park  Service  entitled 
"Economic  Analyses  of  Personal 
Watercraft  Regulations  in  Glen  Canyon 
National  Recreation  Area"  (Law 
Engineering  and  Environmental 
Services,  Inc.  2002).  The  focus  of  this 
study  was  to  document  the  potential 
impact  of  the  alternatives  listed  within 
the  environmental  impact  statement  on 
a  variety  of  small  entities  including 
PWC  dealerships  and  repair  shops,  PWC 
rental  business,  and  other  local 
businesses  that  provide  services  to  PWC 
users. 

This  rule  would  continue  PWC  use 
with  restrictions  in  some  narrow  canyon 
areas  and  other  management 
restrictions.  Some  localized  ecosystem 
protection  and  noise  reductions  benefits 
are  anticipated.  However,  because  the 
vast  majority  of  Lake  Powell,  including 
the  most  popular  areas  for  PWC  use, 
will  rcii:ain  open  to  PWCs  under  this 
rule,  the  NFS  anticipates  no  significant 
effects  on  the  visiting  public  or  local 
businesses. 

Should  this  proposed  rule  not  be 
instituted,  PWC  use  would  be 
completely  banned  under  this 
alternative,  affecting  the  approximately 
40  percent  of  visitors  that  use  PWCs. 


The  estimated  reduction  in  producer 
surplus  (a  measure  closely  related  to 
business  profit)  in  the  local  community 
would  be  between  $505,000  and 
$3,076,100  annually.  The  economic 
effect  on  the  visiting  public  was  not 
quantified  due  to  limited  data 
availability;  however,  the  40  percent  of 
visitors  that  currently  use  PWCs  would 
lose  all  the  value  they  receive  from  PWC 
use.  Beneficiaries  of  this  rule  would 
include  the  remaining  portion  of  visitors 
that  do  not  use  PWCs.  Additionally, 
"nonusers"  may  significantly  benefit 
from  knowing  that  resources  in  the 
National  Recreation  Area  will  be  better 
protected  into  the  futiu-e. 

Over  a  ten-year  horizon,  an  annual 
reduction  in  producer  surplus  of 
$505,000  has  a  present  value  of  $4.3 
million  when  discounted  at  3  percent 
per  year.  A  3  percent  discount  rate  is 
widely  recognized  in  the  economics 
literature  and  Federal  rulemakings  as  an 
appropriate  discount  rate  for  valuing  . 
natiual  amenities  and  other  non-market 
resources  and  services.  When 
discounted  at  7  percent  per  year  (OMB 
Cfrcular  A-94),  the  present  value  of  a 
$505,000  annual  reduction  in  producer 
surplus  over  ten  years  is  $3.5  million. 
The  present  value  of  an  annual  loss  of 
$3,076,100  in  producer  is  $26.2  million 
when  discounted  at  3  percent  per  year, 
or  $21.6  million  when  discounted  at  7 
percent  per  year. 

This  analysis  clearly  indicates  that 
this  proposed  rule  is  expected  to  avoid 
significant  losses  to  local  business. 
However,  the  net  effect  of  this  rule  on 
the  visiting  public  and  nonusers  has  not 
been  quantitatively  determined.  This 
rule  would  yield  a  positive  net  benefit 
if  the  benefits  of  not  implementing  this 
rule  did  not  exceed  the  avoided 
business  losses  of  implementing  this 
rule. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  Actions  taken  under 
this  rule  will  not  interfere  with  other 
agencies  or  local  government  plans, 
policies,  or  controls.  This  is  an  agency 
specific  rule. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  This 
rule  will  have  no  effects  on 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
their  recipients.  No  grants  or  other 
forms  of  monetary  supplements  are 
involved. 

(4)  This  rule  raises  novel  legal  or 
policy  issues.  This  rule  is  among  the 
first  of  its  kind  for  managing  PWC  use 
in  National  Park  Units.  The  National 
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Park  Service  published  general 
regulations  (36  CFR  3.24)  in  March 
2000,  requiring  individual  park  areas  to 
adopt  special  regulations  to  authorize 
PWC  use.  The  implementation  of  the 
requirements  of  the  general  regulation 
continues  to  generate  interest  and 
discussion  from  the  public  concerning 
the  overall  effect  of  authorizing  PWC 
use  and  National  Park  Service  policy 
and  park  management. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Based  on  a  report 
entitled  Economic  Analysis  of  Personal 
Watercraft  Regulations  in  Glen  Canyon 
National  Recreation  Area  (Law 
Engineering  and  Environmental 
Services,  Inc.  2002).  The  focus  of  this 
study  was  to  dociunent  the  impact  of 
this  rule  on  two  types  of  small  entities, 
PWC  dealerships  and  PWC  rental 
outlets.  This  report  found  that  there  was 
no  potential  loss  for  these  types  of 
businesses  as  a  result  of  this  rule  since 
PWC  use  would  remain  substantially 
the  same  as  it  has  been  over  the  last 
several  years. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
liegulatory  Enforcement  Fairness  Act. 
The  National  Park  Service  has 
completed  an  economic  analysis  to 
make  this  determination.  This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  govenunents  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
imique  effect  on  State,  local  or  tribal 
governments  or  the  private  sector.This 
rule  is  an  agency  specific  rule  and 
imposes  no  other  requirements  on  other 
agencies,  governments,  or  the  private 
sector. 


Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  taking 
implication  assessment  is  not  required. 
No  taking  of  personal  property  will 
occur  as  a  result  of  this  nde. 

Federalism  (Executive  Order  13132) 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  proposed  rule  only  affects  use  of 
NPS  administered  lands  and  waters.  It 
has  no  outside  effects  on  other  areas  by 
allowing  PWC  use  in  specific  areas  of 
the  park. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  biuden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  imder  the 
Paperwork  Reduction  Act  is  not 
required.  An  0MB  form  83-1  is  not 
required. 

National  Environmental  Policy  Act 

The  National  Park  Service  has 
analyzed  this  rule  in  accordance  with 
the  criteria  of  the  National 
Environmental  Policy  Act  and  has 
prepared  a  Draft  Environmental  Impact 
Statement  (EIS).  The  draft  EIS  was  made 
available  for  public  review  and 
comment  on  September  13,  2002  (67  FR 
58071).  A  copy  of  the  Draft  EIS  is 
available  by  contacting  the 
Superintendent,  Glen  Canyon  National 
Recreation  Area,  or  by  downloading  the 
document  at  http://www.nps.gov/glca/ 
plan. htm. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandiun  of  April  29,  1994, 
"Government  to  Govenunent  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2:  We  have  evaluated  potential 
effects  on  federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  potential  effects. 

During  May  2002,  the  NPS  consulted 
with  tribes  in  the  surrounding  area  in 
writing  and/or  in  person  about  the 
development  of  this  proposed  rule  and 
the  supporting  Environmental  Impact 
Statement.  Those  tribes  include  the 


Hopi,  Navajo,  San  Juan  Southern  Paiute, 
and  Kaibab  Paiute  Tribes  as  well  as 
several  tribal  historic  preservation 
programs  and  cultiual  and  natural  . 
resources  divisions  of  the  tribes.  None 
of  the  tribes  have  expressed  concern  or 
dissent  with  the  planning  process  or 
development  of  the  alternatives  for  the 
EIS  or  this  proposed  rule.  The  tribes 
will  continue  to  be  consulted  as  the 
rulemaking  process  continues. 

Clarity  of  Rule 

Executive  Order  1 2866  requires  each 
agency  to  write  regulations  that  are  easy 
to  imderstand.  We  invite  yoiu 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1)  ' 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
read  if  it  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  appears 
in  bold  type  and  is  preceded  by  the 
symbol  "%"  and  a  numbered  heading; 
for  example  §  7.70  Glen  Canyon 
National  Recreation  Area).  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  we 
do  to  make  the  rule  easier  to 
understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street, 
NW.,  Washington,  DC  20240.  You  may 
also  email  the  comments  to  this  address: 
Exsec@ios.doi.gov. 

Drafting  Information:  The  primary 
authors  of  this  regulation  were  Suzy 
Schulman,  Environmental  Specialist, 
and  Brian  Wright,  Outdoor  Recreation 
Planner,  Glen  Canyon  National 
Recreation  Area. 

Public  Participation:  If  you  wish  to 
comment,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  written 
comments  to:  Glen  Canyon  National 
Recreation  Area,  PWC  Rule-Making,  Box 
1507,  Page,  Arizona  86040.  Fax:  (928) 
608-6259.  You  may  also  comment  via 
the  Internet  to  glca_pwc@nps.gov. 
Please  also  include  "PWC  Rule"  in  the 
subject  line  and  yoxu  name  and  return 
address  in  the  body  of  your  Internet 
message.  Finally,  you  may  hand  deliver 
comments  to  the  Glen  Canyon  NRA 
Headquarters  Building  Receptionist  at 
691  Scenic  View  Eh-ive,  Page,  Arizona. 
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Our  practice  is  to  make  comments, 
including  names  and  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  If 
you  wish  us  to  withhold  your  name 
and/or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

List  of  Subjects  in  36  CFR  Part  7 

District  of  Columbia,  National  Parks, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
National  Park  Service  proposes  to 
amend  36  CFR  Part  7  as  follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3.  9a,  460(q), 
462(k);  Sec.  7.96  also  issued  under  D.C.  Code 
8-137(1981)  and  D.C.  Code  40-721  (1981). 

2.  Section  7.70  is  amended  by  adding 
paragraph  (g)  to  read  as  follows: 


§7.70 
Area. 


Glen  Canyon  National  Recreation 


(g)  Personal  watercraft  (1)  Personal 
watercraft  may  operate,  transit  and 
launch  in  park  water  or  beach  on  park 
land  except  in  the  areas  and  under  the 
conditions  described  as  follows: 

(i)  On  the  Colorado  River  between 
Glen  Canyon  Dam  and  the  downstream 
river  boundary  of  Glen  Canyon  NRA 
where  it  adjoins  Grand  Canyon  National 
Park. 

(ii)  On  the  Colorado  River  upstream  of 
Sheep  Canyon. 

(iii)  On  the  San  Juan  River  upstream 
of  Clay  Hills  Pullout. 

(iv)  On  the  Escalante  River  upstream 
of  Coyote  Gulch. 

(v)  On  the  Dirty  Devil  River  at  the 
point  where  measurable  downstream 
current  is  encountered. 

(2)  Personal  Watercraft  must  travel  at 
flat  wake  speed: 

(i)  On  the  Escalante  River  from  Cow 
Canyon  to  Coyote  Gulch. 

(ii)  On  the  Dirty  Devil  River  upstream 
of  the  Utah  Highway  95  bridge  until 
measurable  downstream  current  is 
encountered. 


(3)  The  Superintendent  may 
temporarily  limit,  restrict  or  terminate 
access  to  the  areas  designated  for  PWC 
use  after  taking  into  consideration 
public  health  and  safety,  natural  and 
cultural  resource  protection,  and  other 
management  activities  and  objectives. 

Dated:  January  10,  2003. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

|FR  Doc.  03-1157  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  290O-AK03,  et  ai. 

Withdrawal  of  Proposed  Rules 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Withdrawal  of  proposed  rules. 

SUMMARY:  This  document  withdraws 
five  proposed  rules  that  would  have 
amended  the  adjudication  regulations. 
The  proposals  were  previously 
published  in  the  Federal  Register  by  the 
Plain  Language  Regulations  Project.  The 
five  proposals  that  are  being  withdrawn 
are:  (1)  State  Department  as  Agent  of 
Department  of  Veterans  Affairs  (RIN 
2900-AK03)  which  was  published  in 
the  Federal  Register  on  August  22,  2001 
(66  FR  44095);  (2)  Finality  of  Decisions 
(RIN  2900-AK18)  wh^ch  was  published 
in  the  Federal  Register  on  October  23, 
2001  (66  FR  53565);  (3)  Renouncement 
of  Benefits  (RIN  2900-AK23)  which  was 
published  in  the  Federal  Register  on 
September  24,  2001  (66  FR  48845);  (4) 
Independent  Medical  Opinions  (RIN 
2900-AK31)  which  was  published  in 
the  Federal  Register  on  December  7, 
2001  (66  FR  64174);  and  (5)  Evidence 
from  Foreign  Countries  (RIN  2900- 
AK37)  which  was  published  in  the 
Federal  Register  on  October  19,  2001 
(66  FR  53139). 

A  new  organization  is  being  created  in 
the  Department  of  Veterans  Affairs  to 
manage  the  regulatory  process,  and  one 
of  its  top  priorities  is  the  restructuring 
and  rewriting  of  the  adjudication 
regulations  in  plain  language.  Since  it  is 
not  clear  where  and  how  the  above 
noted  proposals  will  fit  into  the 
restructured  regulations,  they  are  being 
withdrawn  at  this  time.  When  the  new 
organization  for  regulatory  management 
is  established,  these  proposed  rules  will 
likely  be  republished  for  notice  and 
comment. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

White,  Team  Leader,  Plain  Language 


Regulations  Project,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  telephone 
(202)  273-7228.  This  is  not  a  toll-ft^e 
number. 

Approved:  January  6,  2003. 
Anthony ).  Principi, 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  03-1094  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  B320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA037A)72/1 84-41 90b;  FRL-7421-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Sulfur  Dioxide 
Attainment  Demonstration  for  the 
Warren  County  Nonattainment  Area, 
and  Permit  Emission  Limitations  for 
Two  Individual  Sources  in  Warren 
County 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  This 
revision  contains  enforceable  operating 
permit  emission  limitations  for  the 
Reliant  Warren  Generating  Station  and 
the  United  Refining  Company,  and  an 
air  quality  modeling  demonstration  that 
indicates  that  the  allowable  emission 
limits  will  provide  for  the  attainment  of 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  sulfur  dioxide 
(SO2)  in  the  Conewango  Township, 
Pleasant  Township,  Glade  Township, 
and  the  City  of  Warren  nonattainment 
area.  The  modeling  demonstration 
assumes  new  SO2  limits  for  the  Reliant 
Warren  Generating  Station  and  the 
United  Refining  Company.  In  the  Final 
Rules  section  of  this  Federal  Register, 
EPA  is  approving  the  State's  SIP 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  more  detailed  description 
of  the  state  submittal  and  EPA's 
evaluation  are  included  in  a  Technical 
Support  Document  (TSD)  prepared  in 
support  of  this  rulemaking  action.  A 
copy  of  the  TSD  is  available,  upon 
request,  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
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receives  adverse  comments,  the  direct 
final  rule  will  be  withdravsm  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  February  18,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Walter  Wilkie,  Acting 
Branch  Chief,  Air  Queility  Planning  and 
hiformation  Services  Branch,  3AP21, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103,  and 
the  Pennsylvania  Department  of 
Environmental  Protection,  Biueau  of  Air 
Quality  Control,  PO  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  Lohman,  (215)  814-2192,  or  Ellen 
Wentworth,  (215)  814-2034.  or  by  e- 
mail  at  lohman.denny@epa.gov  or 
wentwoTth.eUen@epa.gov.  Please  note 
that  while  questions  may  be  posed  via 
telephone  and  e-mail,  formal  comments 
must  be  submitted  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  pertaining  to  the  SO2  attainment 
demonstration  for  the  Warren  County 
nonattainment  areas,  and  permit 
emission  limitations  for  two  individual 
sources  in  Warreii  Coimty, 
Pennsylvania^that  is  located  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register  publication.  Please 
note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  fi'om  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
conunent. 

Dated:  December  4,  2002. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator.  Region  III. 
IFR  Doc.  03-732  Filed  1-16-03;  8:45  am] 
BILLING  CODE  6S60-S0-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44 CFR  Parte? 

[Dockat  No.  FEMA-D-7552] 

Proposed  Fkxxl  Elevation 
Detenninations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  conununity  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  90  days 
following  the  second  publication  of  this 
proposed  rule  in  a  newspaper  of  local 
circulation  in  each  conununity. 
ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Grimm,  Acting  Chief, 
Hazard  Study  Branch,  Federal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Washington,  DC  20472, 
(202)  646-2878,  or  (email) 
mike.grimm@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C;  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
conununity  may  at  any  time  enact 


stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator,  Federal  Insiuance  and 
Mitigation  Administration,  certifies  that 
this  proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  oY 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  commimity  eligibility  in  the 
NFIP.  As  a  result,  a  regulatory  flexibility 
analysis  has  not  been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612.  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subiects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  flood  insurance,  reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 
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Source  of 
flooding 


Location 


#tDepth  in  feet 

above  ground. 

•Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing 


Modified 


Communities  affected 


North  Carolina 
Carteret  County  (Unincorporated  Areas) 


Cedar  Swamp  Creek 

Cypress  Drain 

Hadnot  Creek  

Hadnot  Creek  Tributary 

Hunters  Creek 

At  the  confluence  with  NewDort  River               

None 
None 

None 

None 
None 

None 

None 

None 

None 

None 

None 

None 
None 

None 

None 
None 

None 

None 
None 

None 

None 
None 

None 

None 
None 
None 

•  9 

•  26 

•  17 

•  21 

•  9 

•  33 

•  14 

•  30 

•  9 

•  24 

•  23 

•  30 

•  9 

•  23 

•  9 

•  18 

•  7 

•  35 

•  13 

•  26 

•  10 

•  27 

•  11 

•  26 

•  23 

•  34 

Town  of  Newport,  Carteret 

Approximately  800  feet  upstream  of  Forest  Route  #1 54 
At  the  conference  with  Newport  River  

County  (Unincorporated 

Areas) 
Carteret  County  (Unincor- 

Approximately 1,400  feet  upstream  of  Lake  Road  

Approximately  350  feet  upstream  of  Old  Church  Road 

Approximately  2.0  miles  upstream  of  Forest   Route 

$176. 
At  the  Confluence  with  Hadnot  Creek    

porated  Areas) 

Carteret  County  (Unincor- 
porated Areas) 

Carteret  County  (Unincor- 

Approximately 1.3  miles  upstream  of  confluence  with 

Hadnot  Creek. 
At  the  confluence  with  White  Oak  River 

porated  Areas) 
Carteret  County  (Unincor- 

Junioer Branch  

Approximately  750  feet  upstream  of  confluence  of  Wolf 

Swamp. 
At  the  confluence  with  Southwest  Prong  Newport  River 

Approximately  0.4  mile  upstream  of  Forest  Route  #177 
At  the  confluence  with  Black  Creek 

porated  Areas) 
Carteret  County  (Unincor- 

Main Prona         

porated  Areas) 
Carteret  County  (Unincor- 

NewDort River 

Approximately  2.0  miles  upstream  of  confluence  with 

Black  Creek. 
At  upstream  side  of  Highway  70 

porated  Areas) 
Town  of  Newport,  Carteret 

Pettiford  Creek 

Approximately  800  feet  upstream  of  confluence  of  Cy- 
press Drain. 
At  the  confluence  with  Pettiford  Creek  Bay  

County  (Unincorporated 

Areas) 
Carteret  County  (Unincor- 

Pettiford Creek  Tributary  1 
Shoe  Branch       

Approximately  2.0  miles  upstream  of  Millis  Road 

At  the  confluence  with  Pettiford  

porated  Areas) 
Carteret  County  (Unincor- 

Creek Approximately  1 .8  miles  upstream  of  confluence 

with  Pettiford  Creek. 
At  the  confluence  with  Newport  River 

porated  Areas) 
Town  of  Newport,  Carteret 

Southwest  Prong  of  New- 
port River. 

Wolf  Swamo       

Approximately  0.8  mile  upstream  of  Tom  Mann  Road  .. 
At  the  confluence  with  Newport  River 

Approximately  1,050  feet  upstream  of  confluence  of 

Millis  Swamp. 
At  the  confluence  with  Hunters  Creek 

County  (Unincorporated 

Areas) 
Town  of  Newport,  Carteret 

County  (Unincorporated 

Areas) 

Carteret  County  (Unincor- 

Approximately 430  feet  upstream  of  Forest  Route  #174 

porated  Areas) 

Town  of  Newport 

Maps  available  for  inspection  at  the  Newport  Town  Hall,  200  Howard  Boulevard,  Newport,  North  Carolina. 

Send  comments  to*  The  Honorable  Derryl  Garner,  Mayor  of  the  Town  of  Newport,  P.O.  Box  1869,  200  Howard  Boulevard,  Newport,  North  Caro- 
lina 28570. 
Carteret  County  (Unincorporated  Areas) 

Maps  available  for  inspection  at  ttie  Carteret  County  Planning  and  Inspection,  Court  House  Square,  Beaufort,  North  Carolina. 
Send  comments  to  Mr.  Pete  Allen,  Carteret  County  Manager,  County  Manager's  Office,  Courthouse  Square,  Beaufort,  North  Carolina  28516. 


Federal  Register /Vol.  68,  No.  12 /Friday,  January  17,  2003  /  Proposed  Rules 


2479 


bated:  January  10,  2003. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  03-1085  Filed  1-16-03;  8:45  am) 

BILLING  CODE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA— B-7433] 

Proposed  Flood  Elevation 
Determinations 

ACSENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  90  days 
following  the  second  publication  of  this 
proposed  rule  in  a  newspaper  of  local 
circulation  in  each  coimnunity. 
ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 


respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  M.  Grimm,  Acting,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  FEMA,  500 
C  Street,  SW.,  Washington,  DC  20472, 
(202)  646-3461,  or  (e-mail) 
inike.grimm@fema.gov 

SUPPLEMENTARY  INFORMATION:  FEMA 
proposes  to  make  determinations  of 
BFEs  and  modified  BFEs  for  each 
community  listed  below,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premiiun  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator,  Federal  Insurance  and 


Mitigation  Administration  certifies  that 
this  proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Plaiming  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is         * 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  1^367, 
I  CFR,  1979  Comp.,  p.  376,  §67.4. 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Calitomia 


City/town/county 


Lake  Elsinore 
(City),  Riverside 
County. 


Source  ot  flooding 


Lake  Elsinore 

San  Jacinto  River 

Tenescal  Wash  .... 


Locatkjn 


At  Lake  Elsinore 


Approximately  1,400  feet  downstream  of 

Lakeshore  Drive. 

Juskatxwe  U.S.  Route  15  

Approximately    1.6    miles    upstream    of 

Summerhill  Drive. 

Just  downstream  of  Riverside  Drive 

At  Tenth  Street  

Just  downstream  of  Chaney  Street 


Depth  in  feet  atx}ve 

groLind.  'Elevation  in  feet. 

(NGVD) 


Existing 


•1,267 


•1,275 

■•1.275 
•1,309 

•1,258 
•1,258 
•1,265 


Modified 


Depth  in  feet  at)ove  ground 

Maps  are  available  for  inspection  at  City  Hall,  City  Engineers  Office,  c/o  Mr.  Richard  A.  Hess,  130  South  Main  Street,  Lake  Elsinore, 

fomia  92530. 
Send  comments  to  The  Honorable  Genie  Kelly,  Mayor,  City  of  Lake  Elsionore,  130  South  Main  Street,  Lake  Elsionore,  Calitomia  92530. 


•1,263 


•1,274 

•1,274 
•1.309 

•1.258 
•1.259 
•1.262 

C^li- 


Califomia 


Riverside  County 


Lakeland  Village  Channel 


Approximately  460  feet  downstream  of 

Grand  Avenue. 
Just  upstream  of  Ralley  Avenue  


•1.267 
•1,293 


•1.265 
•1.293 
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State 

City/town/county 

Source  of  flooding 

Location 

Depth  in  feet  above 

ground.  "Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

Lake  Elsinore 

At  Nelson  Avenue 

*1,351 
•1,267 

•1,351 

At  Lake  Elsinore  

•1,263 

Depth  in  feet  above  ground 

Maps  are  available  for  inspection  at  Riverside  County  Flood  Control  and  Water  Conservation  District,  1995  Market  Street,  Riverside,  Cali- 
fornia 92501 . 

Send  comments  to  The  Honorable  Jim  Venable,  Chairman,  Riverside  County  Board  of  Supervisors,  4080  Lemon  Street,  14th  Floor,  River- 
side, California  92501 . 


Oregon 


Portland  (City), 
Multnomah 
County. 


Crystal  Springs  Creek 


Johnson  Creek 


Just  downstream  of  SE  Sherret  Street  at 
confluence  with  Johnson  Creek. 

Approximately    1,150   feet   upstream   of 
28th  Avenue. 

Just  upstream  of  SE  Ochoco  Street 

Just  downstream  of  Circle  Avenue 


•51 


None 

•45 
•254 


•48 


*77 

•44 
•252 


Depth  in  feet  above  ground  ' 

Maps  are  available  for  inspection  at  the  Planning  and  Development  Review,  1900  SW  Fourth  Avenue,  Room  50,  Portland,  Oregon  97204. 

Send  comments  to  The  Honorable  Vera  Katz,  Mayor,  City  or  Portland,  1221  SW  Fourth  Avenue,  Room  340,  Portland.  Oregon  97204. 


Wyomirig 


Lincoln  County 


Salt  River 


Approximately  2,500  feet  downstream  of 

McCox  Road. 
Just  upstream  of  Secondary  Highway  239 
Approximately    9,000   feet    upstream   of 

U.S.  Highway  89. 


None 

None 
None 


•5,623 

•5,775 
•5.987 


Depth  in  feet  atx>ve  ground 

Maps  are  available  for  inspection  at  the  Emergency  Management  Office,  520  Topaz  Street,  Kemmerer,  Wyoming  83101. 
Send  comments  to  The  Honorable  Kathleen  Davison,  Chairperson,  Lincoln  County,  Board  of  Commissioners,  County  Courthouse,  925  Sage 
Avenue,  Kemmerer,  Wyoming  83101. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  7,  2003. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
(FR  Doc.  03-1086  Filed  1-16-03;  8:45  am) 

BILUNG  CODE  6718-04-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA  02-13954;  Notice  1] 

RIN  2127-AI36 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash 
Protection,  Seat  Belt  Assemblies 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Termination  of  rulemaking; 
denial  of  petition  for  rulemaking. 

SUMMARY:  In  April  2000,  NHTSA 
received  a  petition  for  rulemaking 
requesting  that  the  agency  amend  its 
safety  standards  to  require  that  vehicle 
manufacturers  either  offer  consumers 


the  option  of  longer  seat  belts  on  new 
vehicles  or  make  seat  belt  extenders 
available  for  purchase.  The  purpose  of 
the  petition  was  to  accommodate 
individuals  who.  because  of  their  size, 
cannot  use  the  seat  belts  in  the  vehicle 
of  their  choice.  The  agency  granted  the 
petition  on  February  28,  2001  and  began 
to  gather  data  on  the  availability  of 
longer  belts  and  to  estimate  the 
underserved  population.  In  August 
2002,  the  agency  received  a  second 
petition  for  rulemaking  requesting  the 
same  amendments. 

Based  on  its  analysisof  available  data. 
NHTSA  is  terminating  rulemaking  on 
the  April  2000  petition,  and  is  denying 
the  August  2002  petition  for 
rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues,  you  may  contact 
Sanjay  Patel,  0§ice  of  Crashworthiness 
Standards.  Telephone:  (202)  366-4583. 
Facsimile:  (202)  366-4329. 

For  legal  issues,  you  may  contact  Otto 
Matheke.  Office  of  the  Chief  Counsel. 
Telephone:  (202)  366-5263.  Facsimile: 
(202)  366-3820. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  18.  2000,  Ms.  Elizabeth 
Fisher  petitioned  the  agency  to  amend 
Federal  Motor  Vehicle  Standard 


(FMVSS)  No.  209.  Seat  belt  assemblies, 
to  require  vehicle  manufacturers  to 
provide  seat  belts  that  fit  all  passengers 
(Docket  No.  NHTSA-2000-7580-01). 
Ms.  Fisher's  petition  stated  that  the 
existing  provisions  of  FMVSS  No.  209 
only  require  belts  to  fit  adult  males 
weighing  up  to  97.5  kg  (215  lbs.)  and 
requested  that  NHTSA  initiate  a 
rulemaking  action  to  require  vehicle 
manufacturers  to  provide  a  means  for 
any  passenger  who  fits  inside  the 
vehicle  to  be  able  to  fasten  the  seat  belt. 
The  petition  suggested  that  this  could  be 
accomplished  either  by  requiring 
manufacturers  to  make  longer  seat  belts 
available  as  a  vehicle  option  or  by 
requiring  that  all  vehicle  manufacturers 
make  seat  belt  extenders  available  to 
those  who  wish  to  purchase  them. 
FMVSS  No.  208.  Occupant  crash 
protection,  and  FMVSS  No.  209  require 
that  seat  belt  assemblies  shall  be  capable 
of  adjustment  to  fit  occupants  up  to  the 
size  of  the  95th  percentile  male,  as 
defined  by  these  standards.  These 
standards  define  the  mass  of  the  95th 
percentile  male  as  97.5  kg  (215  lbs.). 
However,  Ms.  Fisher,  using  Body  Mass 
Index  (BMI)  data  from  the  Third 
National  Health  and  Nutrition 
Examination  Survey  (NHANES  III)  of 
the  National  Center  for  Health  Statistics, 
argued  that  more  than  22  percent  of  the 
U.S.  adult  population  is  larger  than  a 
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person  who  is  1.83  meter  (6  ft)  tall  and 
weighs  97.5  kg  (215  lbs.).'  She  believes 
that  belts  that  just  meet  the 
requirements  of  FMVSS  No.  209  would 
not  accommodate  these  larger 
Americans. 

The  agency  granted  the  petition  on 
February  28,  2001,  and  began  to  gather 
data  on  the  availability  of  longer  belts 
and  on  the  size  of  the  population  who 
cannot  currently  buckle  up.  The  result 
of  this  effort  is  contained  in  a  NHTSA 
Technical  Report  ^  that  is  available  in 
the  Docket  for  this  notice.  Another 
research  report  upon  which  we  relied  in 
making  the  decision  to  terminate 
rulemaking  is  "FMVSS  208  Belt  Fit 
Evaluation,  Possible  Modification  to 
Accommodate  Larger  People,"  Vehicle 
Research  and  Test  Center  (VRTC),  1988. 
It  is  also  available  in  the  Docket  for  this 
notice. 

On  August  19,  2002,  the  agency 
received  a  second  petition  for 
rulemaking  on  this  issue  from  Mr.  Jay 
Levy.  Mr.  Levy  petitioned  for  the  same 
amendments  to  FMVSS  No.  209  as  those 
cited  in  Ms.  Fisher's  petition.  Mr.  Levy's 
petition  duplicated  the  exact  arguments 
stated  in  Ms.  Fisher's  petition  and  did 
not  provide  any  new  information. 

U.  Reasons  for  Termination 

Both  Ms.  Fisher's  and  Mr.  Levy's 
petitions  contend  4hat  if  a  person  can 
physically  "fit"  in  a  vehicle,  the  person 
should  also  be  able  to  fasten  his  or  her 
seat  belt.  However,  in  establishing 
minimum  performance  requirements  for 
seat  belts,  including  the  size  of  these 
belts,  the  agency  caimot  base  the 
applicability  of  those  requirements  on 
such  an  imprecise  guideline.  It  would 
be  difficult  for  the  agency  or  vehicle 
manufacturers  to  determine  what  size 
person  can  "fit"  in  each  particular 
vehicle.  It  would  also  be  difficult,  near 
the  outer  limits  of  known  dimensions 
for  the  vehicle  using  population,  to 
determine  how  much  longer  seat  belts 
would  have  to  be.  In  order  for  the 
agency  to  develop  an  objective  and 
reasonable  regulation,  we  would  have  to 
know  or  estimate  the  dimensions  of  the 
largest  vehicle  users.  Therefore,  the 
agency  went  about  determining  what 
would  be  required  to  formulate 
requirements  to  serve  the  population 


'  *  As  discussed  below,  NHTSA  does  not  agree  that 
BMI  is  the  appropriate  measure  for  determining 
dimensions  for  seat  belt  fit. 

'  "Accommodation  of  Larger  Occupants  in 
Current  Seat  Beit  Assemblies,"  NHTSA  Technical 
Report,  July  2002. 


that  the  petitioner  believes  is  not 
ciuTently  served. 

In  determining  the  required  seat  belt 
length  for  a  particular  size  person,  the 
most  critical  measurement  is  seated  hip 
circiunference.  The  seated  hip 
circimiference  of  an  occupant 
determines  the  length  the  belt  must 
travel  to  come  across  the  occupant  to 
the  latch.  The  seated  hip  circumference 
of  the  95th  percentile  adult  male 
referred  to  in  FMVSS  No.  209  is  1199 
mm  (47  in.).  The  estimated  seated  hip 
circimiference  of  the  99th  percentile 
adult  person  (iiTcluding  male  and 
female)  in  the  U.S.  population  is  1509 
mm  (59  in.).^ 

From  this  seated  hip  circumference, 
the  agency  estimated,  using  geometric 
approximation,  the  additional  belt 
length  needed  to  go  aroimd  the  hips  of 
occupants  larger  than  the  95th 
percentile  male.  We  determined  that  a 
person  with  the  99th  percentile  hip 
circiunference  from  the  NHANES  III 
data  would  need  254  mm  (10.0  in.) 
additional  belt  length  above  that  needed 
for  a  FMVSS  No.  209  95th  percentile 
male.  Adding  an  assumption  that  the 
99th  percentile  person  would  be 
wearing  bulky  winter  clothing  (which 
the  standard  does  not  require),  the 
agency  concluded  that  the  additional 
belt  length  needed  increases  to  348  nun 
(13.7  in.). 

Next,  we  estimated  how  many  people 
cannot  use  their  seat  belts  because  the 
belts  are  too  short  to  buckle.  This 
involved  examining  three  elements:  (1) 
How  many  people  have  a  hip 
circumference  larger  than  the  95th 
percentile  male,  but  not  larger  than  that 
of  the  99th  percentile  person  from 
NHANES  in,  (2)  how  many  vehicle 
make/models  have  standard  belts  that 
will  not  accommodate  a  person  larger 
than  the  NHANES  III  99th  percentile 
male,  and  (3)  how  many  of  these 
vehicles  do  not  have  seat  belt  extenders 
or  longer  belts  available. 

We  estimated  from  the  NHANES  III 
data  that  the  total  U.S.  population  older 
than  13  years  with  a  hip  circumference 
between  that  of  the  95th  percentile  male 
and  that  of  the  NHANES  III  99th 
percentile  person  is  38,191,527  persons 
or  19  percent.  The  agency  also  estimated 
that  1,980,744  persons,  or  1  percent  of 
the  population  13  years  and  older,  are 
larger  than  the  NHANES  III  99th 
percentile  person. 


Having  determined  the  numbers  of 
people  likely  to  need  additional  belt 
length,  if  all  belts  were  no  longer  than 
the  minimum  length  required  by  our 
standards,  the  agency  then  considered 
the  question  of  how  these  larger  people 
are  currently  being  accommodated  by 
vehicles  now  on  the  market.  For  many 
reasons,  manufacturers  provide 
additional  belt  length  beyond  the 
minimum  required  by  NHTSA.  In 
response  to  our  inquiry,  General  Motors, 
Ford,  DaimlerChrysler,  and  Honda 
provided  extra  belt  length  information 
about  their  respective  model  year  2003 
vehicle  make/models.  The  information 
provided  by  these  four  manufacturers 
covers  136  vehicle  models.'*  These 
manufacturers  each  provide  an  average 
of  18  to  20  inches  of  extra  belt  length 
for  the  driver  and  right  front  passenger 
positions  in  their  respective  model  year 
2003  vehicles.  This  extra  belt  length  is 
more  than  enough  to  accommodate  our 
estimate  of  what  is  needed  for  a  99th 
percentile  person,  including  any 
additional  length  to  go  around  the  torso 
of  the  person.  A  detailed  simimary  of 
.the  additional  belt  length  information 
by  specific  make/model  from  these 
manufactiirers,  and  all  others  we 
contacted,  is  provided  in  the  Docket  for 
this  notice.  Based  on  the  available  data, 
it  appears  that  most  vehicles  can  fit  all 
but  the  largest  users  with  the  original 
belts. 

To  determine  the  availability  of  extra 
measures  beyond  standard  belts, 
NHTSA  contacted  major  vehicle 
manufacturers,  to  determine  if  they 
provide  seat  belt  extenders,  optional 
Ipnger  seat  belts,  or  have  other  means 
for  accommodating  large  users.  A 
summary  of  this  information  is  provided 
in  Table  1.  From  this  information, 
NHTSA  calculated  that  87.5  percent  of 
vehicle  make/models  available  today 
offer  consumers  either  seat  belt 
extenders  or  longer  belts  as  an  option. 
The  remaining  12.5  percent  do  not  offer 
longer  belts  or  extenders  but  may 
already  offer  belts  longer  than  the 
minimum  length  required  by  FMVSS 
No.  209. 


^This  dimension  is  estimated  firom  the  standing 
hip  circumference  measured  in  the  NHANES  III 
using  a  calculation  described  in  the  NHTSA 
Technical  Report. 


■•  NHTSA  does  not  routinely  collect  information 
from  manufacturers  on  belt  length  beyond  what  is 
required  for  the  95th  percentile  male,  but  beginning 
with  model  year  2003,  the  agency  does  collect 
information  for  consumers  on  whether  or  not  longer 
belts  are  available  with  vehicle  make/models  in  our 
"Buying  a  Safer  Car"  program.  NHTSA  intends  to 
make  this  information  available  on- our  Web  site  at 
http://www.nhtsa.dot.gov/cars/testwg/ncap/hy 
electing  the  vehicle  of  interest  and  clicking  on 
"safety  features." 
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Company 


Hyundai  

Jaguar  

Kia  

Porsche 

Subaru 

Honda,  Acura  

Volkswagen,  Audi 

Subtotal— NO 


Land  Rover  

BMW  

Mercedes  Benz 

Chrysler 

Mazda  

Toyota,  Lexus  .. 

Volvo  

GM  

Ford 

Nissan,  Infinity  . 

Isuzu 

Saab 

Mitsubishi  

Suzuki  


Table  1  .—Availability  of  Seat  Belt  Extender  or  Longer  Belts 


Extender 
available 


No 
No 
No 
No 
No 
No 
No 


No  .. 

No  .. 

No  .. 

Yes  . 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 


Subtotal  of  vehicles  with  oversize  provisk)ns 


Total 


Length  of 
extender  (in) 


No 


6.  8  

8,  9,  12  

6.  9.  12.  15, 


18 


..^ 


9,  15  

8 

8 

6,  9,  12,  15.  18 

6 

6-7 

9,  15  


Linkable? 
(2  or  more) 


Yes 


No  . 
Yes 
Yes 
Yes 


Yes 
Yes 


Optional 

longer 

seat  belts? 


No 
No 
No 
No 


Yes 
Yes 
Yes, 


case-by-case 


Cadillac  Catera.  12^  only 

No ....:; 

No  

No , 

No 

No 

No 


Vehicle 

sales* 

(2000) 


244,391 

43,728 

160,606 

22,410 

172,216 

1,158,860 

435,851 


2,238,062 


27,148 

189,423 

205,614 

2,522,695 

255,526 

1,619,206 

123,178 

4,883,040 

4,010,148 

752,088 

98,066 

39,479 

314,417 

60,845 


15,100,873 


17,338,935 


•The  vehicle  manufacturers  Identified  the  models  for  which  they  offer  belt  extenders  or  extra  webbing.  The  vehkile  sales  data  from  Automotive 
News  were  used  to  quantify  the  numljer  of  vehicles  in  the  fleet. 


Given  that  many  vehicles  have  belts 
long  enough  to  fit  almost  all  users  and 
that  optional  longer  belts  or  seat  belt 
extenders  are  available  for  87.5  percent 
of  the  fleet,  the  agency  believes  that  a 
requirement  to  increase  the  belt  length 
in  all  vehicles  is  unnecessary.  NHTSA's 
analysis  indicates  that  for  almost  all  of 
these  large  individuals,  there  are  few 
practical  obstacliss  to  obtaining  that 
benefit,  although  they  may  find  it  more 
difficult  to  do  so  in  some  vehicles  when 
compared  to  others. 

Another  factor  in  our  decision  is  a 
concern  that  requiring  manufacturers  to 
provide  either  longer  belts  or  belt 
extenders  may  have  negative  safety 
consequences.  In  the  case  of  longer 
belts,  the  previously  mentioned  1988 
VRTC  report  described  sled  tests 
conducted  with  up  to  254  mm  (10  in.) 
of  extra  webbing  in  the  restraint  system. 
All  tests  were  run  at  a  48  km/h  (30  mph) 
change  in  velocity  using  a  50th 
percentile  Hybrid  III  dummy  in  the  front 
passenger  seating  position  of  a  1982 
Chevrolet  Celebrity.  The  amount  of  belt 
webbing  spool-out  increased  from  41 
nun  to  76  mm  (1.6  to  3.0  in.)  with  the 
increased  belt  length.  Peak  head,  chest, 
and  pelvic  accelerations  showed  very 
little  change  with  increased  belt  length. 
However,  Head  Injury  Criterion  did 
show  an  increase  of  about  12  percent. 


The  greatest  change  appeared  to  be  an 
increase  of  1 7  percent  in  the  neck 
flexion  moment.  The  results  of  the  sled 
tests  also  indicated  an  increase  in 
dummy  excursion  relative  to  the  vehicle 
with  increasing  belt  length.  The 
maximum  resultant  excursion  of  the 
head  varied  from  the  baseline  by  76  mm 
(3  in.).  A  linear  regression  through  the 
data  showed  a  26  mm  (1.02  in.)  increase 
in  resultant  head  excursion  for  each 
additional  100  mm  (3.98  in.)  of  beU 
length.  Thus,  an  addition  of  254  mm  (10 
in.)  in  belt  length  translates  to  65  mm 
(2.6  in.)  greater  head  excursion  than  the 
baseline. 

The  results  of  the  VRTC  study  were 
obtained  from  the  front  passenger  seat  of 
a  single  vehicle  without  an  air  bag  or 
seat  belt  pretensioner.  Since  belt 
webbing  properties  have  not  changed 
substantively  since  the  1980s,  these 
estimates  would  appear  to  be  reasonable 
for  current  belt  systems  with  added 
webbing  on  the  retractor.  Seat  belt 
pretensioners  may  prevent  extra  belt 
spool-out  associated  with  longer  belts. 
However,  where  pretensioners  are  not 
used,  increased  excursion  values  due  to 
longer  belts  may  significantly  increase 
the  risk  of  injury  due  to  contact  with  the 
vehicle  interior. 

Belts  may  also  be  made  longer  by  the 
use  of  belt  extenders.  Belt  extenders, 


which  would  only  be  used  by  persons 
needing  additional  webbing  length, 
would  avoid  some  of  the  risks  of 
increased  spool-out  and  exciu'sion 
associated  with  longer  belts.  However, 
as  described  in  the  NHTSA  Technical 
Report,  proper  fit  is  necessary  when 
using  belt  extenders.  If  the  location  of 
the  extender  places  the  buckle  a 
distance  of  no  more  than  152  mm  (6  in.) 
from  the  occupant's  vertical  center-line, 
the  shoulder  belt  will  not  provide      ^ 
proper  torso  restraint  and  may  pull  the 
lap  belt  up  onto  the  abdomen  during  a 
frontal  impact,  possibly  leading  to 
greater  exciursion  and/or  internal  injury. 
The  risks  of  belt  extenders  would  be 
accentuated  "where  the  extender  is  not 
properly  sized  for  the  user  or  where  a 
person  of  more  average  size 
inadvertently  used  a  belt  with  an 
extender  attached. 

III.  Options  for  Larger  Persons 

NHTSA's  decision  to  terminate  this 
rulemaking  does  not  foreclose 
opportunities  for  larger  persons  to  use 
seat  belts  that  fit.  Both  vehicles  and 
vehicle  occupants  are  found  in  a  variety 
of  shapes  and  sizes.  A  given  vehicle 
may  not  be  able  to  accommodate  all 
persons.  For  reasons  other  than  girth,  a 
vehicle  may  be  unsuitable  for  some 
users.  For  example,  very  tall  persons 
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may  need  a  vehicle  with  a  high  roof  to 
afford  sufficient  visibility  and  comfort. 
Particularly  short  statiired  persons  may 
need  to  avoid  purchasing  vehicles 
whose  design  places  them  in  close 
proximity  to  the  driver's  air  bag. 

Vehicle  buyers  should  take  care  to  be 
sure  that  the  vehicle  they  choose  is 
suitable  for  their  needs,  including 
having  belts  that  fit.  If  the  original  belts 
in  a  vehicle  do  not  fit,  it  may  be  possible 
to  obtain  longer  belts  or  belt  extenders 
from  the  vehicle  manufacturer.  Vehicles 
with  optional  longer  belts  are  available 
as  listed  in  Table  1.  Although  dealers 
may  not  always  be  aware  that  longer 
optional  belts  or  belt  extenders  are 
available,  vehicle  purchasers  can  and 
should  insist  that  dealers  check  with  the 
manufacturer.  If  available,  the  piux:haser 
should  meike  their  inclusion  in  the 
vehicle  a  condition  of  the  sale. 

In  those  instances  in  which  longer 
belts  or  belt  extenders  are  needed  and 
are  not  available  fi-om  the  vehicle 
manufacturer,  there  are  means  available 
for  modifying  the  vehicle  to 
accommodate  the  physical  needs  of  a 
particular  buyer.  One  option  is  to 
purchase  belt  extenders  ft^om  an 
aitermarket  supplier  or  to  have  belt 
extenders  made.  Also,  some  businesses 
that  modify  vehicles  to  accommodate 
people  with  disabilities  will  modify  seat 
belts. 


Another  alternative  is  to  have  more 
extensive  modifications  made  on  the 
vehicle  itself.^  Seat  positioning  can  also 
influence  the  seat  belt  fit.  For  vehicles 
with  at  least  one  end  of  the  belt 
anchored  to  the  vehicle  and  not  to  the 
seat,  an  additional  51  mm  (2  in.)  to  76 
mm  (3  in.)  in  belt  length  is  gained  for 
every  25  mm  (inch)  of  rearward  seat 
movement.  If  a  seat  position  is  found 
that  allows  the  seat  belt  to  fit,  but  causes 
the  pedals  to  be  out  of  reach,  adjustable 
pedals  may  be  available  as  optional 
equipment.  Alternatively,  pedal 
extenders  can  be  obtained. 

The  agency  believes  that  additional 
regulatory  requirements  are  not  needed 
to  enable  larger  size  persons  to  find  a 
vehicle  that  will  accommodate  their 
needs  and  allow  them  to  buckle  up. 
Publication  of  information  on  the 
availability  of  longer  belts  as  standard 
equipment  6  and  longer  belts  or  belt 
extenders  as  options,  should  allow 


^  Vehicles  are  often  modified  for  people  with 
disabilities.  NHTSA  is  not  suggesting  that  large 
individuals  are  disabled.  However,  modifiers  are 
experienced  at  fitting  vehicles  to  the  unique 
'  physical  characteristics  of  certain  users.  The 
process  is  described  in  Adapting  Motor  Vehicles  for 
People  with  Disabilities.  DOT  HS  809  014,  and  also 
available  at  http://www.nhtsa.dot.gov/cars/niles/ 
adaptive/brochure/index.html. 

»  NHTSA  currently  provide  information  about  the 
availability  of  seat  belt  extenders  on  our  Web  site 
at  http://www.nhtsa.dot.gov/cars/testing/ncap/. 


larger  persons  to  choose  models  from 
vehicle  manufacturers  who  are 
responsive  to  their  needs.  Finally,  if  an 
individual  caimot  find  a  vehicle  fitting 
their  needs  with  a  belt  that  fits,  or  an 
available  OEM  belt  extwider,  a  vehicle 
modifier  may  be  able  to  fashion  a 
suitable  belt  extender,  produce  and 
install  a  longer  belt,  or  move  the  original 
seat  to  provide  additional  belt  length. 

rv.  Conclusion 

In  accordance  with  49  CFft  part  552, 
this  completes  the  agency's  review  of 
the  petitions  for  rulemaking.  In  view  of 
the  considerations  discussed  above,  the 
agesncy  has  concluded  that  there  is  no 
reasonable  possibility  that  the 
amendments  requested  by  the 
petitioners  would  be  issued  at  the 
conclusion  of  the  rulemaking 
proceeding.  Accordingly,  rulemaking  on 
the  petition  from  Ms.  Fisher  is 
terminated,  and  the  petition  for 
rulemaking  submitted  by  Mr.  Levy  is 
denied.  ' 

Authority:  49  U.S.C.  30103,  30162; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  January  13,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  03-1134  Filed  1-16-03;  8:45  am) 
BILUNG  COOE  4»10-S9-i> 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Annour>cement  of  the  Emerging 
IMarkets  Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACnON:  Notice. 

summary:  The  Commodity  Credit 
Corporation  is  inviting  private  sector 
proposals  for  the  2003  Emerging 
Markets  Program. 

DATES:  All  proposals  must  be  received 
by  5  p.m.  Eastern  Standard  Time,  March 
10,  2003.  Announcements  of  funding 
decisions  for  the  EMP  are  anticipated  in 
early  July  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Room  4932  South,  STOP 
1042,  1400  Independence  Ave.,  SW., 
Washington,  DC  20250-1042,  phone: 
(202)  720-4327,  fax:  (202)  720-9361,  e- 
mail:  emo@fas.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Commodity  Credit  Corporation 
(CCC)  announces  that  proposals  are 
being  accepted  for  participation  in  the 
2003  Emerging  Markets  Program  (EMP). 
The  pm-pose  of  the  EMP  is  to  assist  U.S. 
organizations,  public  and  private,  to 
improve  market  access  and  to  develop 
and  promote  U.S.  agricultural  products 
and/or  processes  in  low  to  middle 
income  countries  that  offer  promise  of 
emerging  market  opportunities.  This  is 
to  be  accomplished  by  providing,  or 
paying  the  costs  of,  approved  technical 
assistance  activities  in  those  emerging 
markets.  The  EMP  is  administered  by 
the  Foreign  Agricultural  Service  (FAS). 

The  Act  defines  an  emerging  market 
as  any  country  that  the  Secretary  of 
Agriculture  determines: 

(1)  Is  taking  steps  toward  a  market- 
oriented  economy  through  the  food. 


agricultiu-e,  or  rural  business  sectors  of 
the  economy  of  the  coimtry;  and 

(2)  Has  the  potential  to  provide  a 
viable  and  significant  market  for  United 
States  agricultural  commodities  or 
products  of  United  States  agricultural 
commodities. 

Because  funds  are  limited  and  the 
range  of  potential  emerging  market 
countries  is  worldwide,  proposals  for 
technical  assistance  activities  will  be 
considered  which  target  those  countries 
with:  (1)  Per  capita  income  less  than 
$9,265  (the  current  ceiling  on  upper 
middle  income  economies  as 
determined  by  the  World  Bank  [World 
Development  Indicators]);  and  (2) 
population  greater  than  1  million. 
Proposals  may  address  suitable  regional 
groupings,  e.g.,  the  islands  of  the 
Caribbean  Basin. 

Authority 

The  EMP  is  authorized  by  section 
1542  of  the  Food,  Agriculture, 
Conservation  and  Trade  Act  of  1990,  as 
amended. 

Eligible  Applicants,  Commodities,  and 
Activities 

Any  United  States  agricultural  or 
agribusiness  organization,  university,  or 
state  department  of  agriculture  is 
eligible  to  participate  in  the  EMP. 
Proposals  from  research  and  consulting 
organizations  will  be  considered  if  they 
provide  evidence  of  substantial 
participation  by  the  U.S.  industry.  U.S. 
market  development  cooperators  may 
seek  funding  to  address  priority,  market 
specific  issues  and  to  undertake 
activities  not  suitable  for  funding  under 
other  FAS  marketing  programs,  e.g.,  the 
Foreign  Market  Development 
Cooperator  (Cooperator)  Program  and 
the  Market  Access  Program  (MAP). 
All  agricultvural  products,  except 
tobacco,  are  eligible  for  consideration. 
Proposals  which  include  multiple 
commodities  are  also  eligible. 

Only  technical  assistance  activities 
are  eligible  for  reimbursement. 
Following  are  examples  of  the  types  of 
activities  that  may  be  funded: 
— Projects  designed  specifically  to 
improve  market  access  in  emerging 
foreign  markets.  Examples:  activities 
intended  to  mitigate  the  impact  of 
sudden  political  events  or  economic 
and  cvirrency  crises  in  order  to 
maintain  U.S.  market  share;  responses 
to  time-sensitive  market 
opportimities; 


— Marketing  and  distribution  of  value- 
added  products,  including  new 
products  or  uses.  Examples:  food 
service  development;  market  research 
on  potential  for  consumer-ready  foods 
or  new  uses  of  a  product; 
— Studies  of  food  distribution  channels 
in  emerging  markets,  including 
infrastructural  impediments  to  U.S. 
exports;  such  studies  should  be 
specific  in  their  focus  and  may 
include  cross-commodity  activities 
which  address  specific  problems. 
Examples:  grain  storage  handling  and 
inventory  systems  development; 
distribution  infrastructure 
development; 
— Projects  that  specifically  address 
various  constraints  to  U.S.  exports, 
including  sanitary  and  phytosanitary 
issues  and  other  non-tariff  barriers. 
Examples:  seminars  on  U.S.  food 
safety  standards  and  regulations; 
assessing  and  addressing  pest  and 
disease  problems  that  inhibit  U.S. 
exports; 
— Assessments  and  follow  up  activities 
designed  to  improve  country-wide 
food  and  business  systems,  to  reduce 
trade  barriers,  to  increase  prospects 
for  U.S.  trade  and  investment  in 
emerging  markets,  and  to  determine 
the  potential  use  for  general  export 
credit  guarantees  for  commodities, 
facilities  and  services.  Examples: 
product  needs  assessments  and 
market  analysis;  assessments  for  using 
facilities  credits  to  address 
infrastructural  impediments; 
— Projects  that  help  foreign  governments 
collect  and  use  market  information 
cmd  develop  free  trade  policies  that 
benefit  American  exporters  as  well  as 
the  target  coimtry  or  countries. 
Examples:  agricultural  statistical 
analysis;  development  of  market 
information  systems;  policy  analysis; 
and, 
— Short-term  training  in  broad  aspects 
of  agriculture  and  agribusiness  trade 
that  will  benefit  U.S.  exporters, 
including  seminars  and  training  at 
trade  shows  designed  to  expand  the 
potential  for  U.S.  agricultural  exports 
by  focusing  on  the  trading  system. 
Examples:  retail  training;  marketing 
seminars;  transportation  seminars; 
training  on  opening  new  or  expanding 
existing  markets. 
The  program  funds  technical 
assistance  activities  on  a  project-by- 
project  basis.  EMP  funds  may  not  be 
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used  to  support  normal  operating  costs 
of  individual  organizations,  nor  as  a 
source  by  which  to  recover  prior 
expenses  from  previous  or  ongoing 
projects.  Ineligible  activities  include 
restaurant  promotions;  branded  product 
promotions  (including  labeling  and 
supplementing  normal  company  sales 
activities  intended  to  increase 
awareness  and  stimulate  sales  of 
branded  products);  advertising; 
administrative  and  operational  expenses 
for  trade  shows;  and  the  preparation  and 
printing  of  brochures,  flyers,  posters, 
etc.,  except  in  connection  with  specific 
technical  assistance  activities  such  as 
training  seminars.  Other  items  excluded 
from  funding  are  contained  in  the  2003 
Program  Guidelines. 

Project  Suitability  and  Qualification 
Requirements 

The  underlying  premise  of  the  EMP  is 
that  there  are  distinctive  characteristics 
of  emerging  agricultural  markets  that 
necessitate  or  benefit  significantly  from 
U.S.  governmental  assistance  before  the 
private  sector  begins  to  develop  these 
markets  through  normal  corporate  or 
trade  promotional  activities.  The 
emphasis  is  on  marketing  opportunities 
where  there  are  risks  that  the  private 
sector  would  not  normally  undertake 
alone.  The  EMP  is  intended  to 
supplement,  not  supplant,  the  efforts  of 
the  U.S.  private  sector,  and  it 
complements  the  efforts  of  other  FAS 
marketing  programs.  Once  a  market 
access  issue  has  been  addressed  by  the 
EMP,  further  market  development 
activities  may  be  considered  under 
other  programs  such  as  GSM-102  or 
GSM-103  Export  Credit  Guarantee 
programs,  the  Facility  Guarantee 
Program,  the  Supplier  Credit  Guarantee 
Program,  the  MAP,  or  the  Cooperator 
Program. 

The  following  marketing  criteria  will 
be  used  to  determine  the  suitability  of 
projects  for  funding  under  the  EMP: 
1.  Low  U.S.  market  share  and  significant 
market  potential. 

•  Is  there  a  significant  lag  in  U.S. 
market  share  of  a  specific  conunodity  in 
a  given  country  or  coimtries? 

•  Is  there  an  identifiable  obstacle  or 
competitive  disadvantage  facing  U.S. 
exporters  (e.g.,  competitor  financing, 
subsidy,  competitor  market 
development  activity)  or  a  systemic 
obstacle  to  imports  of  U.S.  products 
(e.g.,  inadequate  distribution, 
infrastructure  impediments,  insufficient 
information,  lack  of  financing  options  or 
resources)? 

•  What  is  the  potential  of  a  project  to 
generate  a  significant  increase  in  U.S. 
agricultural  exports  in  the  near-  to 


medium-term?  (Estimates  or  projections 
of  trade  benefits  to  commodity  exports, 
and  the  basis  for  evaluating  such,  must 
be  included  in  EMP  proposals.) 
2.  Recent  change  in  a  market. 

•  Is  there,  for  example,  a  change  in  a 
sanitary  or  phytosanitary  trade  barrier;  a 
change  in  an  import  regime  or  the  lifting 
of  a  trade  embargo;  or  a  shift  in  the 
political  or  financial  situation  in  a 
coimtry? 

Application  Requirements  and  Process 

It  is  highly  recommended  that  any 
organization  considering  applying  to  the 
program  first  obtain  a  copy  of  the  2003 
Program  Guidelines.  These  guidelines 
contain  information  on  requirements 
that  a  proposal"  must  include  in  order  to 
be  considered  for  funding  under  the 
program,  along  with  other  important 
information. 

Requests  for  the  2003  Program 
Guidelines  and  additional  information 
may  be  obtained  from  the  Marketing 
Operations  Staff  at  the  address  above. 
The  guidelines  are  also  available  at  the 
following  URL  address:  http:// 
www.fas.usda.gov/mos/em-markets/em- 
markets.html.  To  assist  FAS  in  making 
determinations  regarding  funding, 
applications  should  be  no  longer  than 
ten  (10)  pages  and  include  the  following 
information:  (a)  Date  of  proposal;  (b) 
name  of  organization  submitting 
proposal;  (c)  organization  address, 
telephone  and  fax  numbers,  and  tax  ID 
number;  (d)  primary  contact  person;  (e) 
full  title  of  proposal;  (f)  target  market(s); 
(g)  description  of  problem(s),  i.e., 
constraint(s),  to  be  addressed  by  the 
project  such  as  inadequate  knowledge  of 
the  market;  insufficient  trade  contacts; 
lack  of  awareness  by  foreign  officials  of 
U.S.  products  and  business  practices; 
infrastructure,  financing,  and  regulatory 
impediments  or  other  non-tariff  barriers; 
(h)  project  objectives;  (i)  performance 
measures — ^benchmarks  for  quantifying 
progress  in  meeting  the  objectives;  (j) 
rationale— explanation  of  the 
underlying  reasons  for  the  project 
proposal  and  its  approach,  the 
anticipated  benefits,  the  current 
conditions  in  the  target  market(s) 
affecting  the  intended  commodity  or 
product,  and  any  additional  pertinent 
analysis;  (k)  clear  demonstration  that 
successful  implementation  will  benefit  a 
particular  industry  as  a  whole,  not  just 
the  applicant(s);  (1)  explanation  as  to 
what  specifically  could  not  be 
accomplished  without  federal  funding 
assistance  and  why  participating 
organization(s)  are  unlikely  to  carry  out 
the  project  without  such  assistance;  (m) 
specific  description  of  activity(ies)  to  be 
undertaken;  (n)  time  line(s)  for  . 


implementation  of  the  project,  including 
start  and  end  dates  (start  dates  should 
be  after  July  15,  2003);  (o)  information 
on  whether  similar  activities  are  or  have 
previously  been  funded  with  USD  A 
sources  in  target  country/countries  (e.g., 
under  MAP  and/or  Cooperator 
Program);  (p)  detailed  line  item  activity 
budget.  Regarding  the  budget,  cost  items 
should  be  allocated  separately  to  each 
participating  organization.  Expense 
items  constituting  a  proposed  activity's 
overall  budget  (e.g.,  salaries,  travel 
expenses,  consultant  fees, 
administrative  costs,  etc.],  with  a  line 
item  cost  for  each,  should  be  listed, 
clearly  indicating  which  items  are  to  be 
covered  by  EMP  funding,  which  by  the . 
participating  U.S.  organization{s).  and 
which  by  third  parties  (if  applicable). 
Cost  items  for  individual  consultant  fees 
should  show  calculation  of  daily  rate 
and  niunber  of  days.  Cost  items  for 
travel  expenses  should  show  number  of 
trips,  destinations,  cost,  and  objective 
for  each  trip. 

Qualifications  of  applicant(s)  should 
be  included  as  an  attachment. 

This  notice  is  complemented  by 
concurrent  notices  announcing  other 
foreign  market  development  programs 
administered  by  the  FAS  including  the 
MAP,  the  Cooperator  Program,  the 
Section  108  Foreign  Cvurency  Program, 
and  the  Quality  Samples  Program.  For 
2003,  EMP  applicants  have  the 
opportunity  to  utilize  the  Unified 
Export  Strategy  (UES)  application 
process,  an  online  system  which 
provides  a  means  for  interested 
applicants  to  submit  a  consolidated  and 
strategically  coordinated  single  proposal 
that  incorporates  funding  requests  for 
any  or  all  of  these  programs.  Applicants 
are  not  required  to  use  the  UES,  but  are 
strongly  encouraged  to  do  so  because  it 
reduces  paperwork  and  expedites  the 
FAS  processing  and  review  cycle. 

Applicants  planning  to  use  the  on- 
line system  must  contact  the  Marketing 
Operations  Staff  at  (202)  720-4327  to 
obtain  site  access  information.  The 
Internet-based  application,  including 
step-by-step  instructions  for  its  use,  is 
located  at  the  following  URL  address: 
http://www.fas.usda.gov/ 
cooperators.html.  A  "Help"  file  is 
available  to  assist  applicants  with  the 
process.  Applicants  using  the  online 
system  are  strongly  urged  to  provide  a 
printed  or  diskette  version  of  each 
proposal  (using  Word  or  compatible 
format)  to  one  of  the  following 
addresses: 

Hand  Delivery  (including  FedEx, 
DHL,  UPS,  etc.):  Marketing  Operations 
Staff,  Foreign  Agricultural  Service,  U.S. 
Department  of  Agriculture,  Room  4932- 
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South,  1400  Independence  Avenue, 
SW.,  Washington.  DC  20250-1042. 

U.S.  Postal  Delivery:  Marketing 
Operations  Staff,  Foreign  Agricultural 
Service,  U.S.  Department  of  Agricultiu'e, 
STOP  1042,  1400  Independence  Ave., 
SW.,  Washington.  DC  20250-1042. 

Allocation  of  Funds 

In  general,  all  qualified  proposals 
received  before  the  application  deadline 
will  compete  for  EMP  funding.  The 
limited  funds  and  the  range  of  emerging 
markets  worldwide  in  which  the  funds 
may  be  used  preclude  CCC  from 
approving  large  budgets  for  individual 
projects.  While  there  is  no  minimum  or 
maximum  amount  set  for  EMP-funded 
projects,  most  are. funded  at  a  level  of 
less  than  $500,000  and  for  a  duration  of 
one  year  or  less.  Multi-yecu-  proposals 
may  be  considered  in  the  context  of  a 
strategic  detailed  plan  of 
implementation.  Funding  in  such  cases 
is  normally  providecj  one  year  at  a  time, 
with  commitments  beyond  the  first  year 
subject  to  interim  evaluations. 

In  general,  priority  consideration  will 
be  given  to  proposals  that  identify  and 
seek  to  address  specific  problems  or 
constraints  in  rural  business  systems  or 
food  and  agribusiness  systems  in 
emerging  markets  through  technical 
assistance  activities  to  expand  or 
maintain  U.S.  agricultural  exports. 
Priority  will  also  be  given  to  those 
proposals  that  include  the  willingness 
of  the  applicant  to  commit  its  own 
funds,  or  those  of  the  U.S.  industry,  to 
seek  export  opportimities  in  an 
emerging  market.  The  percentage  of 
private  funding  proposed  for  a  project 
will,  therefore,  be  a  critical  factor  in 
determining  which  proposals  are 
funded  under  the  EMP.  Proposals  will 
also  be  judged  on  their  ability  to  provide 
benefits  to  the  organization  receiving 
EMP  funds  and  to  the  broader  industry 
which  that  organization  represents. 

A  performance  report  detailing  the 
results  of  each  project  supported  with 
EMP  funds  must  be  submitted  to  the 
Marketing  Operations  Staff  at  the 
address  above.  Because  public  funds  are 
used  to  support  EMP  projects,  these 
reports  will  be  made  available  to  the 
public.  Complete  final  financial  reports 
are  to  accompany  performance  reports. 

Closing  Date  for  Applications 

The  deadline  for  all  applications  to 
the  EMP  is  5  p.m.  Eastern  Standard 
Time.  March  10.  2003.  Announcements 
of  funding  decisions  for  the  EMP  are 
anticipated  in  early  July  2003. 
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Signed  at  Washington,  DC.  on  January  8. 
2003. 

Kenneth  J.  Roberts, 

Acting  Administrator,  Foreign  Agricultural 
Service,  and  Vice  President.  Commodity 
Credit  Corporation. 
[FR  Doc.  03-1120  Filed  1-16-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Announcement  of  the  2003/2004 
Marltet  Access  Program 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

action:  Notice. 

summary:  The  Conmiodity  Credit 
Corporation  is  inviting  proposals  for  the 
2003/2004  Market  Access  Program. 

DATES:  All  applications  must  be 
received  by  5  p.m.  eastern  standard 
time,  March  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marketing  Operations  Staff,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agricuhure,  Room  4932-S,  STOP  1042, 
1400  Independence  Ave..  SW.. 
Washington.  DC  20250-1042.  (202)  720- 
4327. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

The  Commodity  Credit  Corporation 
(CCC)  announces  that  applications  are 
being  accepted  for  participation  in  the 
2003/2004  Market  Access  Program 
(MAP).  The  MAP  is  designed  to  create, 
expand  and  maintain  foreign  markets 
for  United  States'  agricultural 
commodities  and  products  through  cost- 
share  assistance.  Financial  assistance 
under  the  MAP  will  be  made  available 
on  a  competitive  basis  and  applications 
will  be  reviewed  against  the  evaluation 
criteria  contained  herein.  The  MAP  is 
administered  by  the  Foreign 
Agricultural  Service  (FAS). 

Under  the  MAP,  the  CCC  enters  into 
agreements  with  eligible  participants  to 
share  the  costs  of  certain  overseas 
marketing  and  promotion  activities. 
MAP  participants  may  receive 
assistance  for  either  generic  or  brand 
promotion  activities.  The  program 
generally  operates  on  a  reimbursement 
basis. 

Authority 

The  MAP  is  authorized  under  section 
203  of  the  Agricultural  Trade  Act  of 
1978,  as  amended.  MAP  regulations 
appear  at  7  CFR  part  1485. 


Eligible  Applicants 

To  participate  in  the  MAP,  an 
applicant  must  be:  a  nonprofit  U.S. 
agricultural  trade  organization,  a 
nonprofit  state  regional  trade  group  (i.e., 
an  association  of  State  Departments  of 
Agriculture),  a  U.S.  agricultural 
cooperative,  a  State  agency,  or  a  small- 
sized  U.S.  commercial  entity  (other  than 
a  cooperative  or  producer  association). 


Application  Process 

To  be  considered  for  the  MAP.  an 
applicant  must  submit  to  the  FAS 
information  required  by  the  MAP 
regulations  set  forth  in  7  CFR  part  1485. 
Incomplete  applications  and 
applications  which  do  not  otherwise 
conform  to  this  announcement  will  not 
be  accepted  for  review. 

The  FAS  administers  various  other 
agricultural  export  assistance  programs 
including  the  Foreign  Market 
Development  Cooperator  (Cooperator) 
Program.  Cochran  Fellowships,  the 
Emerging  Markets  Program  (EMP).  the 
Quality  Samples  Program  (QSP).  the 
Section  108  Foreign  Currency  Program, 
the  Technical  Assistance  for  Specialty 
Crops  (TASC)  program  and  several 
Export  Credit  Guarantee  programs. 
Organizations  which  are  interested  in 
applying  for  MAP  funds  are  encouraged 
to  submit  their  requests  using  the 
Unified  Export  Strategy  (UES)  format. 
The  UES  allows  interested  entities  to 
submit  a  consolidated  and  strategically 
coordinated  single  proposal  that 
incorporates  requests  for  funding  and 
recommendations  for  virtually  all  the 
FAS  marketing  programs,  financial   - 
assistance  programs,  and  market  access 
programs.  The  suggested  UES  format 
encourages  applicants  to  examine  the 
constraints  or  barriers  to  trade  which 
they  face,  identify  activities  which 
would  help  overcome  such 
impediments,  consider  the  entire  pool 
of  complementary  marketing  tools  and 
program  resources,  and  establish 
realistic  export  goals.  Applicants  are  not 
required,  however,  to  use  the  UES 
format. 

Organizations  can  submit  applications 
in  the  UES  format  by  two  methods.  The 
first  allows  an  applicant  to  submit 
information  directly  to  the  FAS  through 
the  UES  application  Internet  Web  site. 
The  FAS  highly  recommends  applying 
via  the  Internet,  as  this  format  virtually 
eliminates  paperwork  and  expedites  the 
FAS  processing  and  review  cycle. 
Applicants  also  have  the  option  of 
submitting  electronic  versions  (along 
with  two  paper  copies)  of  their 
applications  to  the  FAS  on  diskette. 

Applicants  planning  to  use  the 
Internet-based  system  must  contact  the 
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FAS  Marketing  Operations  Staff  at  (202) 
720-4327  to  obtain  site  access 
information.  The  Internet-based 
application,  including  step-by-step 
instructions  for  its  use,  may  be  found  at 
the  following  URL  address:  http:// 
www.fas.  usda.gov/cooperators.html. 

Applicants  who  choose  to  submit 
applications  on  diskette  can  obtain  an 
application  fonnat  by  contacting  the 
Marketing  Operations  Staff  at  (202)  720- 
4327. 

All  MAP  applicants,  whether 
applying  via  the  Internet  or  diskette, 
also  must  submit  by  March  10,  2003,  via 
hand  delivery  or  U.S.  mail,  an  original 
signed  certification  statement  as 
specified  in  7  CFR  1485.13(a)(2)(i)(G). 

Any  organization  that  is  not  interested 
in  applying  for  the  MAP  but  would  like 
to  request  assistance  through  one  of  the 
other  programs  mentioned  should 
contact  the  Marketing  Operations  Staff 
on  (202)  720-4327. 

Review  Process  and  Allocation  Criteria 

The  FAS  allocates  funds  in  a  manner 
which  effectively  supports  the  strategic 
decision-making  initiatives  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993  and  the  USDA's 
Food  and  Agricultural  Policy  (FAP).  In 
deciding  whether  a  proposed  project 
will  contribute  to  the  effective  creation, 
expansion,  or  maintenance  of  foreign 
markets,  the  FAS  seeks  to  identify  a 
clear,  long-term  agricultural  trade 
strategy  and  a  program  effectiveness 
time  line  against  which  results  can  be 
measured  at  specific  intervals  using 
quantifiable  product  or  country  goals. 
The  FAS  also  considers  the  extent  to 
which  a  proposed  project  targets 
markets  with  the  greatest  growth 
potential.  These  factors  are  part  of  the 
FAS  resource  allocation  strategy  to  fund 
applicants  who  can  demonstrate 
performance  and  address  the  objectives 
of  the  GPRA  and  FAP. 

Following  is  a  description  of  the  FAS 
process  for  reviewing  applications  and 
the  criteria  for  allocating  available  MAP 
funds. 

(1)  Phase  1 — Sufficiency  Review  and 
FAS  Divisional  Review 

Applications  received  by  the  closing 
date  will  be  reviewed  by  the  FAS  to 
determine  the  eligibility  of  the 
applicants  and  the  completeness  of  the 
applications.  These  requirements  appear 
at  §  1485.12  and  §  1485.13  of  the  MAP 
regulations.  Applications  which  meet 
the  requirements  then  will  be  further 
evaluated  by  the  proper  FAS 
Commodity  Division.  The  Divisions  will 
review  each  application  against  the 
criteria  listed  in  §  1485.14  of  the  MAP 
regulations.  The  purpose  of  this  review 


is  to  identify  meritorious  proposals  and 
to  recommend  an  appropriate  funding 
level  for  each  application  based  upon 
these  criteria. 

(2)  Phase  2 — Competitive  Review 

Meritorious  applications  then  will  be 
passed  on  to  the  Office  of  the  Deputy 
Administrator,  Conmiodity  and 
Marketing  Programs,  for  the  purpose  of 
allocating  available  funds  among  the 
applicants.  Applications  will  compete 
for  funds  on  the  basis  of  the  following 
allocation  criteria  (the  number  in 
parentheses  represents  a  percentage 
weight  factor): 

(a)  Applicant's  Contribution  Level  (40) 

•  The  applicant's  4-year  average  share 
(2000-2003)  of  all  contributions  (cash 
and  goods  and  services  provided  by  U.S. 
entities  in  support  of  overseas  marketing 
and  promotion  activities)  compared  to 

•  The  applicant's  4-year  average  share 
(2000-2003)  of  the  funding  level  for  all 
MAP  participants. 

(b)  Past  Performance  (30) 

•  The  3-year  average  share  (2000- 
2002)  of  the  value  of  exports  promoted 
by  the  applicant  compared  to 

•  The  applicant's  2-year  average  share 
(2001-2002)  of  the  funding  level  for  all 
MAP  applicants  plus,  for  those  groups 
participating  in  the  Cooperator  program, 
the  2-year  average  share  (2002-2003)  of 
Cooperator  marketing  plan  budgets,  and 
the  2-year  average  share  (2001-2002)  of 
foreign  overhead  provided  for  co- 
location  within  a  U.S.  agricultural 
office; 

(c)  Projected  Export  Goals  (15) 

•  The  total  dollar  value  of  projected 
exports  promoted  by  the  applicant  for 
2003  compared  to 

•  The  applicant's  requested  funding 
level; 

(d)  Accuracy  of  Past  Projections  (15) 

•  Actual  exports  for  2001  as  reported 
in  the  2003  MAP  application  compared 
to 

•  Past  projections  of  exports  for  2001 
as  specified  in  the  2001  MAP 
application. 

"The  Commodity  Divisions' 
recommended  funding  levels  for  each 
applicant  are  converted  to  percentages 
of  the  total  MAP  funds  available  then 
multiplied  by  the  total  weight  factor  as 
described  above  to  determine  the 
amount  of  funds  allocated  to  each 
applicant. 

Closing  Date  for  Applications 

All  Internet-based  applications  must 
be  properly  submitted  by  5  p.m.  eastern 
standard  time,  March  10,  2003.  Signed 
certification  statements  also  must  be 
received  by  that  time  at  one  of  the 
addresses  listed  below. 


All  applications  on  diskette  (with  two 
accompanying  paper  copies  and  a 
signed  certification  statement)  and  any 
other  applications  must  be  received  by 
5  p.m.  eastern  standard  time,  March  10, 
2003,  at  one  of  the  following  addresses: 

Hand  Delivery  (including  FedEx, 
DHL,  UPS,  etc.):  U.S.  Department  of 
Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
Room  493  2-S,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1042. 

U.S.  Postal  Delivery:  U.S.  Department 
of  Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
STOP  1042,  1400  hidependence  Ave.. 
SW.,  Washington,  DC  20250-1042. 

Signed  in  Washington.  DC  on  January  8, 
2003. 

Kenneth  J.  Roberts, 

Acting  Administrator,  Foreign  Agricultural 
Service,  and  Vice  President,  Commodity 
Credit  Corporation. 
[FR  Doc.  03-1116  Filed  1-16-Q3;  8:45  am] 

BILUNG  CODE  3410-10-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Announcement  of  the  QuaJity  Samples 
Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice. 

SUMMARY:  Commodity  Credit 

Corporation  is  inviting  proposals  for  the 

Quality  Samples  Program. 

DATES:  All  proposals  must  be  received 

by  5  p.m.  eastern  standard  time,  March 

10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marketing  Operations  Staff,  Foreign 

Agricultural  Service,  U.S.  Department  of 

Agriculture,  Room  4932-S,  STOP  1042. 

1400  Independence  Ave.,  SW., 

Washington,  DC  20250-1042.  (202)  720- 

4327. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Commodity  Credit  Corporation 
(CCC)  announces  that  proposals  may  be 
submitted  for  participation  in  the 
.Quality  Samples  Program  (QSP).  The 
QSP  is  designed  to  encourage  the 
development  and  expansion  of  export 
markets  for  U.S.  agricultural 
commodities  by  assisting  U.S.  entities  in 
providing  commodity  samples  to 
potential  foreign  importers  to  promote  a 
better  understanding  and  appreciation 
for  the  high  quality  of  U.S.  agricultural 
commodities.  All  proposals  will  be 
reviewed  against  the  evaluation  criteria 
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contained  herein  and  funds  will  be 
awarded  on  a  competitive  basis. 
Financial  assistance  will  be  made 
available  on  a  reimbursement  basis.  The 
QSP  is  administered  by  the  Foreign 
Agricultural  Service  (FAS). 

Under  the  QSP.  CCC  enters  into 
agreements  with  those  entities  whose 
proposals  have  been  accepted.  The  QSP 
agreement  between  CCC  and  the 
participant  will  include  the  maximum 
amount  of  CCC  funds  that  may  be  used 
to  reimburse  certain  activity  costs  that 
have  been  approved  by  CCC  and  paid  by 
the  QSP  participant.  QSP  participants 
will  be  responsible  for  procuring  (or 
arranging  for  the  procurement  of) 
commodity  samples,  exporting  the 
samples,  and  providing  the  technical 
assistance  necessary  to  facilitate 
successful  use  of  the  samples  by 
importers.  Participants  that  cU-e  funded 
under  this  announcement  may  seek 
reimbursement  for  the  sample  purchase 
price  and  the  costs  of  transporting  the 
samples  domestically  to  theport  of 
export  and  then  to  the  foreign  port  of 
entry.  Transportation  costs  from  the 
foreign  port,  or  point,  of  entry  to  the 
final  destination  will  not  be  eligible  for 
reimbursement.  CCC  will  not  reimburse 
the  costs  incidental  to  purchasing  and 
transporting  samples,  for  example, 
inspection  or  documentation  fees. 
Although  providing  technical  assistance 
is  required  for  all  projects,  CCC  will  ^ot 
reimburse  the  costs  of  providing 
technical  assistance.  A  QSP  participant 
will  be  reimbursed  after  CCC  reviews  its 
reimbursement  claim  and  determines 
that  the  claim  is  complete. 

QSP  agreements  are  subject  to  review 
and  verification  by  the  FAS  Compliance 
Review  Staff.  Upon  request,  a  QSP 
participant  shall  provide  to  CCC  the 
original  documents  which  support  the 
participant's  reimbursement  claims. 
CCC  may  deny  a  claim  for 
reimbursement  if  the  claim  is  not 
supported  by  adequate  documentation. 
Cash  advances  will  not  be  made 
available  to  any  QSP  participant. 

This  notice  supercedes  any  prior 
notices  concerning  the  QSP. 

Authority 

The  QSP  is  authorized  under  section 
5(f)  of  the  CCC  Charter  Act,  15  U.S.C. 
714c(f). 

General  Scope  of  QSP  Projects 

QSP  projects  are  the  activities 
undertaken  by  a  QSP  participant  to 
provide  an  appropriate  sample  of  a  U.S. 
agricultural  commodity  to  a  foreign 
importer,  or  a  group  of  foreign 
importers,  in  a  given  market.  The 
purpose  of  the  project  is  to  provide 
information  to  an  appropriate  target 


audience  regarding  the  attributes, 
characteristics,  and  proper  use  of  the 
U.S.  commodity.  A  QSP  project 
addresses  a  single  market/commodity 
combination.  As  a  general  matter,  QSP 
projects  should  conform  to  the 
following  guidelines: 

•  Projects  should  benefit  the 
represented  U.S.  industry  and  not  a 
specific  company  or  brand; 

•  Projects  should  develop  a  new 
market  for  a  U.S.  product,  promote  a 
new  U.S.  product,  or  promote  a  new  use 
for  a  U.S.  product,  ratiier  than  promote 
the  substitution  of  one  established  U.S. 
product  for  another; 

•  Sample  conunodities  provided 
under  a  QSP  project  must  be  in 
sufficient  supply  and  available  on  a 
commercial  basis; 

•  The  QSP  project  must  either  subject 
the  commodity  sample  to  further 
processing  or  substantial  transformation 
Ln  the  importing  country,  or  the  sample 
must  be  used  in  technical  seminars 
designed  to  demonstrate  to  an 
appropriate  target  audience  the  proper 
preparation  or  use  of  the  sample  in  the 
creation  of  an  end  product; 

•  Samples  provided  in  a  QSP  project 
shall  not  be  directly  used  as  part  of  a 
retail  promotion  or  supplied  directly  to 
consumers.  However,  the  end  product, 
that  is,  the  product  resulting  from 
further  processing,  substantial 
transformation,  or  a  technical  seminar, 
may  be  provided  to  end  use  consumers 
to  demonstrate  to  importers  consumer 
preference  for  that  end  product;  and 

•  Samples  shall  be  in  quantities  less 
than  a  typical  commercial  sale  and 
limited  to  the  amount  sufficient  to 
achieve  the  project  goal  [e.g.,  not  more 
than  a  full  commercial  mill  run  in  the 
destination  country). 

QSP  projects  shall  target  foreign 
importers  and  target  audiences  who: 

•  Have  not  previously  purchased  the 
U.S.  commodity  which  will  be 
transported  under  the  QSP; 

•  Are  unfamiliar  with  the  variety, 
quality  attribute,  or  end-use 
characteristic  of  the  U.S.  commodity 
which  will  be  transported  under  the 
QSP; 

•  Have  been  unsuccessful  in  previous 
attempts  to  import,  process,  and  market 
the  U.S.  commodity  which  will  be 
transported  under  the  QSP  (e.g.,  because 
of  improper  specification,  blending,  or 
formulation;  or  sanitary  or 
phytosanitary  (SPS)  issues); 

•  Are  interested  in  testing  or 
demonstrating  the  benefits  of  the  U.S. 
commodity  which  will  be  transported 
under  the  QSP;  or 

•  Need  technical  assistance  in 
processing  or  using  the  U.S.  commodity 
that  will  be  transported  under  the  QSP. 


Under  this  announcement,  the 
number  of  projects  per  participant  will 
not  be  limited.  However,  individual 
projects  will  be  limited  to  $75,000  of 
QSP  reimbursement.  Projects  comprised 
of  technical  preparation  seminars,  that 
is,  projects  that  do  not  include  further 
processing  or  substantial 
transformation,  will  be  limited  to 
$15,000  of  QSP  reimbursement  as  these 
projects  require  smaller  samples. 

Proposal  Process 

In  order  to  be  considered  for 
participation  in  the  QSP,  interested 
parties  should  submit  proposals  to  FAS 
as  described  in  this  notice.  QSP 
proposals  must  contain  complete 
information  about  the  proposed 
projects.  This  notice  is  complemented 
by  concurrent  notices  announcing  four 
other  foreign  market  development 
programs  administered  by  FAS, 
including  the  Market  Access  Program 
(MAP),  the  Foreign  Market  Development 
Cooperator  (Cooperator)  Progrsun,  the 
Emerging  Markets  Program,  the 
Technical  Assistance  for  Specialty 
Crops  Program,  and  the  Section  108 
Foreign  Currency  Program. 

The  MAP  and  Cooperator  Program 
notices  detail  a  Unified  Export  Strategy 
(UES)  application  process  which 
provides  a  means  for  interested 
applicants  to  submit  a  consolidated  and 
strategically  coordinated  single  proposal 
that  incorporates  funding  requests  for 
any  or  all  of  these  programs.  Some 
applicants  to  the  QSP,  particularly  those 
who  also  are  applying  for  funding  under 
the  MAP  or  Cooperator  Program,  are 
encouraged  to  use  the  UES  application 
process.  The  hiternet-based  UES 
application,  including  step-by-step 
instructions  for  its  use,  is  located  at  the 
following  URL  address:  http:// 
www.fak.usda.gov/cooperators.html. 
Other  applicants  should  follow  the 
application  procedures  contained  in  this 
notice. 

Entities  interested  in  participating  in 
the  QSP  are  not  required  to  submit 
proposals  in  any  specific  format; 
however,  FAS  recommends  that 
proposals  contain,  at  a  minimum,  the 
following: 

(a)  Organizational  information, 
including: 

•  Organization's  name,  address.  Chief 
Executive  Officer  (or  designee),  and 
Federal  Tax  Identification  Number 
(TIN); 

•  Type  of  organization; 

•  Name,  telephone  number,  fax 
number,  and  e-mail  address  of  the 
primary  contact  person; 

•  A  description  of  the  organization 
and  its  membership; 


Federal  Register/ Vol.  68,  No.  12 /.Friday,  January  17,  2003 /Notices 


2489 


•  A  description  of  the  organization's 
prior  export  promotion  experience;  and 

•  A  description  of  the  organization's 
experience  in  implementing  an 
appropriate  trade/technical  assistance 
component; 

(b)  Market  information,  including: 

•  An  assessment  of  the  market; 

•  A  long-term  strategy  in  the  market; 
and 

•  U.S.  export  value/volume  and 
market  share  (historic  and  goals)  for 
1999-2004; 

(c)  Project  information,  including: 

•  A  brief  project  title; 

•  Amount  of  funding  requested; 

•  A  brief  description  of  the  specific 
market  development  trade  constraint  or 
opportunity  to  be  addressed  by  the 
project,  performance  measures  for  the 
years  2003-2005  which  will  be  used  to 
measure  the  effectiveness  of  the  project, 
a  benchmark  performance  measure  for 
2002,  the  viability  of  long  term  sales  to 
this  market,  the  goals  of  the  project,  and 
the  expected  benefits  to  the  represented 
industry; 

•  A  description  of  the  activities 
planned  to  address  the  constraint  or 
opportunity,  including  how  the  sample 
will  be  used  in  the  end-use  performance 
trial,  the  attributes  of  the  sample  to  be 
demonstrated  and  their  end-use  benefit, 
and  details  of  the  trade/technical 
servicing  component  (including  who 
will  provide  cmd  who  will  fund  this 
component); 

•  A  sample  description  [i.e., 
commodity,  quantity,  quality,  type,  and 
grade),  including  a  justification  for 
selecting  a  sample  with  such 
characteristics  (this  justification  should 
explain  in  detail  why  the  project  could 
not  be  effective  with  a  smaller  sample); 

•  An  itemized  list  of  all  estimated 
costs  associated  with  the  project  for 
which  reiinbursement  will  be  sought; 
and 

•  The  importer's  role  in  the  project 
regarding  handling  and  processing  the 
commodity  sample; 

(d)  Information  indicating  all  funding 
sources  and  amounts  to  be  contributed 
by  each  entity  that  will  supplement 
implementation  of  the  proposed  project. 
This  may  include  the  organization  that 
submitted  the  proposal,  private  industry 
entities,  host  govermnents,  foreign  third 
parties,  CCC,  FAS,  or  other  Federal 
agencies.  Contributed  resources  may 
include  cash  or  goods  and  services. 

Review  Process 

Proposals  will  be  evaluated  by  the 
applicable  FAS  commodity  division. 
The  divisions  will  review  each  proposal 
against  the  factors  described  below.  The 
purpose  of  this  review  is  to  identify 


meritorious  proposals,  recommend  an 
appropriate  funding  level  for  each 
proposal  based  upon  these  factors,  and 
submit  the  proposals  and  funding 
recommendations  to  the  Deputy 
Administrator,  Commodity  and 
Marketing  Programs. 

FAS  will  use  the  following  criteria  in 
evaluating  proposals: 

•  The  ability  of  the  organization  to 
provide  an  experienced  staff  with  the 
requisite  technical  and  trade  experience 
to  execute  the  proposal; 

•  The  extent  to  which  the  proposal  is 
targeted  to  a  market  in  which  the  United 
States  is  generally  competitive; 

•  The  potential  for  expanding 
commercial  sales  in  the  proposed 
market; 

•  The  nature  of  the  specific  market 
constraint  or  opportunity  involved  and 
how  well  it  is  addressed  by  the 
proposal;  '• 

•  The  extent  to  which  the  importer's 
contribution  in  terms  of  handling  and 
processing  enhances  the  potential 
outcome  of  the  project;  , 

•  The  amount  of  reimbursement 
requested  and  the  organization's 
willingness  to  contribute  resources, 
including  cash  and  goods  and  services 
of  the  U.S.  industry  and  foreign  third 
parties;  and 

•  How  well  the  proposed  technical 
assistance  component  assures  that 
performance  trials  will  effectively 
demonstrate  the  intended  end-use 
benefit. 

Highest  priority  for  funding  under  this 
announcement  will  be  given  to 
meritorious  proposals  which  target 
countries  which  meet  either  of  the  . 
following  criteria: 

•  Per  capita  income  less  them  $9,265 
(the  ceiling  on  upper  middle  income 
economies  as  determined  by  the  World 
Bank  [World  Development  Indicators 
2001]);  and  population  greater  than  1 
million.  Proposals  may  address  suitable 
regional  groupings,  for  example,  the 
islands  of  the  Caribbean  Basin;  or 

•  U.S.  market  share  of  imports  of  the 
commodity  identified  in  the  proposal  of 
10  percent  or  less. 

Agreements 

Following  approval  of  a  proposal, 
CCC  will  enter  into  an  agreement  with 
the  organization  that  submitted  the 
proposal.  Agreements  will  incorporate 
the  details  of  each  project  as  approved 
by  FAS.  Each  agreement  will  identify 
terms  and  conditions  pursuant  to  which 
CCC  will  reimburse  certain  costs  of  each 
project.  Agreements  will  also  outline  the 
responsibilities  of  the  participant, 
including,  but  not  limited  to, 
procurement  (or  arranging  for 


procurement)  of  the  commodity  sample 
at  a  fair  market  price,  arranging  for 
transportation  of  the  commodity  sample 
within  the  time  limit  specified  in  the 
agreement  (organizations  should 
endeavor  to  ship  commodities  within  6 
months  of  effective  date  of  agreement), 
compliance  with  cargo  preference 
requirements  (shipment  on  United 
States  flag  vessels,  as  required), 
compliance  with  the  Fly  America  Act 
requirements  (shipment  on  United 
States  air  carriers,  as  required),  timely 
and  effective  implementation  of 
technical  assistance,  and  submission  of 
a  written  evaluation  report  within  90 
days  of  expiration  of  the  agreement. 
Evaluation  reports  should  address  all 
performance  measures  which  were 
presented  in  the  proposal. 

Closing  Date  for  Proposals 

All  Internet-based  applications  must 
be  properly  submitted  by  5  p.m.  Eastern 
Standard  Time,  March  10,  2003.  All 
paper  copy  proposals  must  be  submitted 
in  duplicate  and  received  by  5  p.m. 
Eastern  Standard  Time,  March  10,  2003. 
at  one  of  the  following  addresses: 

Hand  Delivery  (including  FedEx, 
UPS,  etc.):  U.S.  Department  of 
Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
Room  4932-S,  14th  and  Independence 
Avenue,  SW.,  Washington.  DC  20250- 
1042. 

U.S.  Postal  Delivery:  U.S.  Department 
of  Agriculture,  Foreign  Agricultiu^ 
Service.  Marketing  Operations  Staff, 
STOP  1042,  1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1042. 

Signed  at  Washington,  DC,  on  January  8, 
2003.  '■ 

Kenneth  J.  Roberts. 

Acting  Administrator,  Foreign  Agricultural 
Service,  and  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  03-1118  Filed  1-16-03;  8:45  am] 
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FOR  FURTHER  INFORMATION  CONTACT: 

Marketing  Operations  Staff,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Room  4932-S.  STOP  1042, 
1400  Independence  Ave.,  SW., 
Washington.  DC  20250,  (202)  720-4327. 
SUPPLEMENTARY  INFORMATION: 

'  Introduction 

The  Foreign  Agricultural  Service 
(FAS)  announces  that  applications  are 
being  accepted  for  participation  in  the 
fiscal  year  2004  Foreign  Market 
Development  Cooperator  (Cooperator) 
Program.  The  program  is  designed  to 
create,  expand,  and  maintain  foreign 
markets  for  U.S.  agricultural 
commodities  and  products  through  cost- 
share*  assistance.  Financial  assistance 
under  the  Cooperator  Program  will  be 
made  available  on  a  competitive  basis 
and  applications  will  be  reviewed 
against  the  evaluation  criteria  contained 

herein. 

Under  the  Cooperator  Program,  FAS 
enters  into  agreements  with  nonprofit 
U.S.  trade  organizations  which  have  the 
broadest  possible  producer 
representation  of  the  commodity  being 
promoted  and  gives  priority  to  those 
organizations  which  are  nationwide  in 
membership  and  scope.  Cooperators 
may  receive  assistance  only  for  the 
promotion  of  generic  activities  which  do 
not  involve  promotions  targeted  directly 
to  consumers.  The  program  generally 
operates  on  a  reimbursement  basis. 

Authority 

The  Cooperator  Program  is  authorized 
by  title  VII  of  the  Agricultural  Trade  Act 
of  1978.  as  amended.  Cooperator 
Program  regulations  appear  at  7  CFR 
part  1484. 

Eligible  Applicants 

To  participate  in  the  Cooperator 
Program  an  applicant  must  be  a 
nonprofit  U.S.  agricultural  trade 
organization. 

Application  Process 

To  be  considered  for  the  Cooperator 
Program,  an  applicant  must  submit  to 
the  FAS  information  required  by  the 
Cooperator  Program  regulations  set  forth 
in  7  CFR  part  1484.  Incomplete 
applications  and  applications  which  do 
not  otherwise  conform  to  this 
announcement  will  not  be  accepted  for 
review. 

The  FAS  administers  various  other 
agricultural  export  assistance  programs, 
including  the  Market  Access  Program 
(MAP).  Cochran  Fellowships,  the 
Emerging  Markets  Program,  the  Quality 
Samples  Program,  section  108  Foreign 
Currency  Program,  Technical  Assistance 
for  Specialty  Crops  Program,  and  several 


Export  Credit  Guarantee  programs. 
Organizations  which  are  interested  in 
applying  for  Cooperator  Program  funds 
are  encouraged  to  submit  their  requests 
using  the  Unified  Export  Strategy  (UES) 
format.  The  UES  allows  interested 
entities  to  submit  a  consolidated  and 
strategically  coordinated  single  proposal 
that  incorporates  requests  for  funding 
and  recommendations  for  virtually  all 
the  FAS  marketing  programs,  financial 
assistance  programs,  and  market  access 
programs.  The  suggested  UES  format 
encourages  applicants  to  examine  the 
constraints  or  barriers  to  trade  which 
they  face,  identify  activities  which 
would  help  overcome  such 
impediments,  consider  the  entire  pool 
of  complementary  marketing  tools  and 
program  resources,  and  establish 
realistic  export  goals.  Applicants  are  not 
required,  however,  to  use  the  UES 
format. 

Organizations  can  submit  applications 
in  the  UES  format  by  two  methods.  The 
first  allows  an  applicant  to  submit 
information  directly  to  the  FAS  through 
the  UES  application  Internet  site.  The 
FAS  highly  recommends  applying  via 
the  Internet,  as  this  format  virtually 
eliminates  paperwork  and  expedites  the 
FAS  processing  and  review  cycle. 
Applicants  also  have  the  option  of 
submitting  electronic  versions  (along 
with  two  paper  copies)  of  their 
applications  to  the  FAS  on  diskette. 

Applicants  planning  to  use  the 
Internet-based  system  must  contact  the 
Marketing  Operations  Staff  on  (202) 
720-4327  to  obtain  site  access 
information.  The  Internet-based 
application,  including  step-by-step 
instructions  for  its  use,  is  located  at  the 
following  URL  address:  http:// 
www.fas.usda.gov/cooperators.htmI. 
Applicants  who  choose  to  submit 
applications  on  diskette  can  obtain  an 
application  format  by  contacting  the 
Marketing  Operations  Staff  on  (202) 
720-4327. 

All  Cooperator  Program  applicants, 
whether  applying  via  the  Internet  or 
diskette,  also  must  submit  by  March  10, 
2003,  via  hand  delivery  or  U.S.  mail,  an 
original  signed  certification  statement  as 
specified  in  7  CFR  section 
1484.20(a)(14). 

Any  organization  which  is  not 
interested  in  applying  for  the 
Cooperator  Program,  but  would  like  to 
request  assistance  through  one  of  the 
other  programs  mentioned,  should 
contact  the  Marketing  Operations  Staff 
on  (202)  720-4327. 

Review  Process  and  Allocation  Criteria 

The  FAS  allocates  funds  in  a  manner 
which  effectively  supports  the  strategic 
decision-making  initiatives  of  the 


Government  Performance  and  Results 
Act  (GPRA)  of  1993  and  the  USDA's 
Food  and  Agricultural  Policy  (FAP).  In 
deciding  whether  a  proposed  project 
will  contribute  to  the  effective  creation, 
expansion,  or  maintenance  of  foreign 
markets,  the  FAS  seeks  to  identify  a 
clear,  long-term  agricultural  trade 
strategy  emd  a  program  effectiveness 
time  line  against  which  results  can  be 
measured  at  specific  intervals  using 
quantifiable  product  or  country  goals. 
The  FAS  also  considers  the  extent  to 
which  a  proposed  project  targets 
markets  with  the  greatest  growth 
potential.  These  factors  are  part  of  the 
FAS  resource  allocation  strategy  to  fund 
applicants  who  can  demonstrate 
performance  and  address  the  objectives 
of  the  GPRA  and  FAP. 

Following  is  a  description  of  the  FAS 
process  for  reviewing  applications  and 
the  criteria  for  allocating  available 
Cooperator  Program  funds. 

(1)  Phase  1 — Sufficiency  Review  and 
FAS  Divisional  Review 

Applications  received  by  the  closing 
date  will  be  reviewed  by  the  FAS  to 
determine  the  eligibility  of  the 
applicants  and  the  completeness  of  the 
applications.  These  requirements  appear 
at  §§  1484.14  and  "  1484.20  of  the 
Cooperator  Program  regulations. 
Applications  which  meet  the 
application  requirements  then  will  be 
further  evaluated  by  the  proper  FAS 
Commodity  Division.  The  Divisions  will 
review  each  application  against  the 
criteria  listed  in  §  1484.21  and  §  1484.22 
of  the  Cooperator  Program  regulations. 
The  purpose  of  this  review  is  to  identify 
meritorious  proposals  and  to 
recommend  an  appropriate  funding 
level  for  each  application  based  upon 
these  criteria. 

(2)  Phase  2 — Competitive  Review 

Meritorious  applications  then  will  be 
passed  on  to  the  Office  of  the  Deputy 
Administrator,  Commodity  and 
Marketing  Programs,  for  the  purpose  of 
allocating  available  funds  among  the 
applicants.  Applications  will  compete 
for  funds  on  the  basis  of  the  following 
allocation  criteria  (the  number  in 
parentheses  represents  a  percentage 
weight  factor): 
(a)  Contribution  Level  (40) 

•  The  applicant's  6-year  average  share 
(1999-2004)  of  all  contributions 
(contributions  may  include  cash  and 
goods  and  services  provided  by  U.S. 
entities  in  support  of  foreign  market 
development  activities)  compared  to 

•  The  applicant's  6-year  average  shsse 
(1999-2004)  of  all  Cooperator  marketing 
plan  expenditures. 


Federal  Register/ Vol.  68,  No.  12 /Friday,  January  17,  2003 /Notices 


2491 


(b)  Past  Export  Performance  (20) 

The  6-year  average  share  (1998-2003) 
of  the  value  of  exports  promoted  by  the 
applicant  compared  to 

•  The  applicant's  6-year  average  share 
(1998-2003)  of  all  Cooperator  marketing 
plan  expenditures  plus  a  6-year  average 
share  (1997-2002)  of  MAP  expenditures 
and  a  6-year  average  share  (1997-2002) 
of  foreign  overhead  provided  for  co- 
location  vsrithin  a  U.S.  agricultural  trade 
office. 

(c)  Past  Demand  Expansion  Performance 
(20) 

•  The  6-year  average  share  (1998- 
2003)  of  the  total  value  of  world  trade 
of  the  commodities  promoted  by  the 
applicant  compared  to 

•  The  applicant's  6-year  average  share 
(1998-2003)  of  all  Cooperator  marketing 
plan  expenditures  plus  a  6-year  average 
share  (1997-2002)  of  MAP  expenditiu^s 
and  a  6-year  average  share  (1997-2002) 
of  foreign  overhead  provided  for  co- 
location  within  a  U.S.  agricultural  trade 
office. 

(d)  Future  Demand  Expansion  Goals 
(10) 

•  The  projected  total  dollar  value  of 
world  trade  of  the  commodities  being 
promoted  by  the  applicant  for  the  year 
2009  compared  to 

•  The  applicant's  requested  funding 
level. 

(e)  Accuracy  of  Past  Demand  Expansion 
Projections  (10) 

•  The  actual  dollar  value  share  of 
world  trade  of  the  commodities  being 
promoted  by  the  applicant  for  the  year 
2002  compared  to 

•  The  applicant's  past  projected  share 
of  world  trade  of  the  conunodities  being 
promoted  by  the  applicant  for  the  year 

2002.  as  specified  in  the  1999 
Cooperator  Program  application. 

The  Commodity  Divisions* 
recommended  funding  levels  for  each 
applicant  are  converted  to  percentages 
of  the  total  Cooperator  Program  funds 
available  then  multiplied  by  the  total 
weight  factor  to  determine  the  amount 
of  funds  allocated  to  each  applicant. 

Closing  Date  for  Applications 

All  Internet-based  applications  must 
be  properly  submitted  by  5  p.m.  eastern 
standard  time,  March  10,  2003.  Signed 
certification  statements  also  must  be 
received  by  that  time  at  one  of  the 
addresses  listed  below. 

All  applications  on  diskette  (with  two 
accompanying  paper  copies  and  a 
signed  certification  statement)  and  any 
other  applications  must  be  received  by 
5  p.m.  eastern  standard  time,  March  10, 

2003,  at  one  of  the  following  addresses: 
Hand  Delivery  (including  FedEx, 

DHL,  UPS,  etc.):  U.S.  Department  of 


Agriculture,  Foreign  Agricultiiral 
Service,  Marketing  Operations  Staff, 
Room  4932-S,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1042. 

U.S.  Postal  Delivery:  U.S.  Department 
of  Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
STOP  1042,  1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1042. 

Signed  in  Washington,  DC  on  January  8, 
2003. 

Kenneth  J.  Roberts, 

Acting  Administrator,  Foreign  Agricultural 
Service. 
[FR  Doc.  03-1117  Filed  1-16-03;  8:45  am] 

BILLING  CODC  3410-1 0-P 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Section  108  Foreign  Currency  Program 

agency:  Foreign  Agricultural  Service, 
USDA. 

action:  Notice. 

SUMMARY:  The  Foreign  Agricultural 
Service  invites  proposals  from 
interested  parties  to  use  Tunisian  dinars 
acquired  by  the  United  States  for 
activities  to  expand  markets  for  U.S. 
agricultural  commodities  and  for 
technical  assistance  activities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture.  Room  4932-S,  STOP  1042, 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250-1042,  (202)  720- 
4327. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Foreign  Agricultural  Service 
(FAS)  will  make  available  Tunisian 
dinars  to  provide  assistance  in  market 
development  and  agricultiu^  technical 
assistance  activities.  These  foreign 
currencies  were  acquired  by  USDA 
pursuant  to  agreements  made  under 
Title  I  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954,  (Pub.  L.  480). 

Title  I,  Pub.  L.  480  authorizes  the  U.S. 
government  to  finance  the  sale  and 
exportation  of  agricultural  commodities 
to  foreign  governments  on  concessional 
terms.  Between  1986  and  1991,  the  U.S. 
entered  into  various  Title  I,  Pub.  L.  480 
agreements  with  foreign  governments, 
on  terms  which  allowed  repayment  to 
the  United  States  in  local  currencies. 
Pub.  L.  480  authorizes  the  U.S. 
government  to  use  these  foreign 
currencies  to  implement  market 


development  and  agricultural  technical 
assistance  activities. 

This  announcement  supersedes  all 
previous  aimoimcements  regarding  this 
program.  On  January  8,  2002,  FAS 
published  a  notice  in  the  Federal 
Register  (67  FR  862-864)  inviting 
proposals  to  use  ciurencies  of  the ' 
Dominican  Republic.  Jamaica,  Sri 
Lanka,  and  Tiuiisia  for  market 
development  projects  and  technical 
assistance  activities.  The  currencies  of 
the  Dominican  Republic,  Jamaica,  and 
Sri  Lanka,  which  were  available  under 
the  previous  aimouncements,  are  no 
longer  available. 

FAS  must  disburse  local  currencies  to 
program  participants,  usually  through 
the  disbursing  officer  in  the  U.S. 
embassy  in  the  country  of  origin.  That 
is,  FAS  may  not  convert  the  local 
currency  to  any  other  currency  prior  to 
disbursement.  It  is  the  responsibility  of 
the  recipient  to  arrange  for  receiving 
and  using  the  foreign  currencies  made 
available,  or  converting  the  funds  to 
other  currencies.  Applicants  should 
note  that  Tunisian  currency  may  not  be 
readily  convertible. 

Proposal  Process 

This  notice  is  complemented  by 
concvuxent  notices  announcing  five 
other  foreign  market  development 
programs  administered  by  FAS,  • 

including  the  Market  Access  Program 
(MAP),  the  Foreign  Market  Development 
Cooperator  (Cooperator)  Program,  the 
Emerging  Markets  Program,  the 
Technical  Assistance  for  Specialty 
Crops  Program,  and  the  Quality  Samples 
Program.  "The  MAP  and  Cooperator 
Program  notices  detail  a  Unified  Export 
Strategy  (UES)  application  process 
which  provides  a  means  for  interested 
applicants  to  submit  a  consolidated  and 
strategically  coordinated  single  proposal 
that  incorporates  funding  requests  for 
any  or  all  of  these  programs.  Some 
applicants  to  the  section  108  foreign 
currency  program,  particularly  those 
who  are  applying  for  funding  under 
more  than  one  program,  may  wish  to 
use  the  UES  application  process.  The 
Internet-based  UES  application, 
including  step-by-step  instructions  for 
its  use,  is  located  at  the  following  URL 
address:  http://www.fa$.usda.gov/ 
cooperators.html.  Other  applicants, 
particularly  those  who  are  applying  for 
funding  only  imder  the  section  108 
foreign  currency  program,  should  follow 
the  application  procedures  contained  in 
this  notice.  Interested  applicants  that 
are  imsure  of  how  to  apply  are  urged  to 
contact  the  Marketing  Operations  Staff 
at  the  address  or  phone  number  above. 

FAS  recommends  that  proposals  to 
participate  in  the  section  108  foreign 
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currency  program  contain,  at  a 
minimum,  the  following: 

(a)  Organizational  information, 
including: 

•  Organization's  name,  address,  Chief 
Executive  Officer  (or  designee),  and 
Federal  Tax  Identification  Number 
(TIN); 

•  Type  of  organization,  e.g., 
corporation,  non-profit  organization; 

•  Name,  telephone  nxunber,  fax 
number,  and  e-mail  address  of  the 
primary  contact  person; 

•  If  a  trade  organization,  a  description 
of  the  organization  and  its  membership; 

•  A  description  of  the  organization's 
prior  export  promotion  experience;  and 

•  A  description  of  the  organization's 
experience  in  implementing  a  trade  or 
technical  assistance  activity; 

(b)  Market  information,  including: 

•  An  assessment  of  the  targeted 
market; 

•  A  long-term  strategy  in  the  market; 
and 

•  U.S.  export  value/volume  and 
market  share  data  and  goals  for  2000- 
2005; 

(c)  Project  information,  including: 

•  A  brief  project  title; 

•  Request  for  funding  in  one  of  the 
available  foreign  currencies; 

•  •  A  brief  description  of  the  specific 
market  development  trade  constraint  to 
be  addressed  by  the  project, 
performance  measures  for  the  years 
2003-2005  which  will  be  used  to 
measure  the  effectiveness  of  the  project, 
a  benchmark  performance  measure  for 
2003,  the  viability  of  long  term  sales  to 
this  market,  the  goals  of  Qie  project,  and 
the  expected  benefits  to  the  represented 
industry; 

•  A  method  for  evaluating  and    ' 
reporting  results; 

•  A  description  of  the  activities 
planned  to  address  the  constraint;  and 

•  An  itemized  list  of  all  estimated 
costs  associated  with  each  project 
activity  for  which  reimbursement  will 
be  sought; 

(d)  Information  indicating  all  funding 
sources  and  amounts  to  be  contributed 
by  each  entity  that  will  supplement 
implementation  of  the  proposed  project. 
This  may  include  the  organization  that 
submitted  the  proposal,  private  industry 
entities,  host  governments,  foreign  third 
parties.  Commodity  Credit  Corporation, 
FAS,  or  other  Federal  agencies. 
Contributed  resources  may  include  cash 
or  goods  and  services;  and, 

(e)  A  completed  Standard  Form  424 
{SF-424).  This  form  is  available  on  the 
Internet  via  the  section  108  fact  sheet  at 
the  following  URL  address:  http:// 
www.fas.usda.gov/info/factsheets/ 


108fact.htm,  or  by  calling  the  contact 
listed  above. 

Review  Process  and  Allocation  Criteria 

The  FAS  allocates  funds  in  a  manner 
which  effectively  supports  the  strategic 
decision-making  initiatives  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993  and  the  USDA's 
Food  and  Agricultural  Policy  (FAP).  In 
deciding  whether  a  proposed  project 
will  contribute  to  the  effective  creation, 
expansion,  or  maintenance  of  foreign 
markets,  the  FAS  seeks  to  identify  a 
clear,  long-term  agricultural  trade 
strategy  and  a  program  effectiveness 
time  line  against  which  results  can  be 
measured  at  specific  intervals  using 
quantifiable  product  or  country  goals. 
The  FAS  also  considers  the  extent  to 
which  a  proposed  project  targets 
markets  with  the  greatest  growth 
potential.  These  factors  are  part  of  the 
FAS  resource  allocation  strategy  to  fund 
applicants  who  can  demonstrate 
performance  and  address  the  objectives 
of  the  GPRA  and  FAP.  FAS  will  provide 
financial  assistance  under  this  program 
on  a  competitive  basis  and  applications 
will  be  reviewed  against  the  evaluation 
criteria  contained  herein.  Each  proposal 
will  be  evaluated  by  the  applicable  FAS 
commodity  division.  The  divisions  will 
recommend  funding  levels  for  each 
applicant  based  on  a  review  of  the 
applications  against  the  following 
factors: 

•  The  ability  of  the  organization  to 
provide  an  experienced  staff  with  the 
requisite  technical  and  trade  expertise 
to  execute  the  proposal; 

•  The  funding  request  and  the 
organization's  willingness  to  contribute 
resources,  including  cash,  goods  and 
services  of  the  U.S.  industry  and  foreign 
third  parties; 

•  Tne  conditions  or  constraints 
affecting  the  level  of  U.S.  exports  and 
market  share  for  the  agricultural 
commodities  and  products; 

•  The  degree  to  which  the  proposed 
project  is  likely  to  contribute  to  the 
creation,  expansion,  or  maintenance  of 
the  targeted  foreign  market;  and 

•  The  degree  to  which  the 
organization's  proposal  is  coordinated 
with  other  private  or  U.S.  government- 
funded  market  development  projects. 

The  purpose  of  this  review  is  to 
identify  meritorious  proposals  and  to 
suggest  an  appropriate  funding  level  for 
each  application  based  upon  these 
factors.  Meritorious  proposals  will  then 
be  reviewed  by  representatives  of  each 
FAS  program  area  for  the  purpose  of 
allocating  available  funds  among  the 
applicants. 

Preference  is  given  to  nonprofit  U.S. 
agricultiu-al  trade  organizations  that 


represent  an  entire  industry  or  are 
nationwide  in  membership  and  scope. 

Note:  FAS  generally  reviews  section  108 
proposals  on  a  quarterly  basis.  However,  FAS 
may  also  consider  proposals  on  an 
accelerated  basis  if  an  urgent  marketing 
opportunity  becomes  available.  FAS  will 
evaluate  such  proposals  according  to  the 
criteria  specified  in  this  notice. 

Agreements 

Following  approval  of  a  proposal, 
FAS  will  enter  into  an  agreement  with 
the  organization  that  submitted  the 
proposal.  Agreements  will  incorporate 
the  project  details  as  approved  by  FAS 
and  specify  any  other  terms  and 
conditions  applicable  to  project 
funding.  Agreements  include  the 
maximum  amoimt  of  funds,  in  local 
currencies  rather  than  U.S.  dollars, 
which  may  be  made  available  for  a 
participant's  approved  activities.  All 
agreements  with  non-profit 
organizations  under  this  program  are 
administered  under  7  CFR  3019— 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
with  Institutions  of  Higher  Education, 
Hospitals,  and  other  Non-profit 
Organizations.  These  regulations  can  be 
found  on  the  Internet  at  the  following 
URL  address:  http:// 
www.access.gpo.gov/nara/cfr/ . 
waisidx_0l/7cfr3019_01  .html. 

Submission  of  Proposals 

Applicants  may  submit  proposals  at 
any  time.  However,  all  Internet-based 
section  108  proposals  (using  the  UES 
application)  must  be  properly  submitted 
by  5  p.m.  Eastern  Standard  Time,  March 
10,  2003,  because  the  UES  entry  Web 
site  closes  at  that  time.  Signed  SF-424 
forms  must  be  delivered  to  one  of  the 
addresses  listed  below. 

All  proposals  on  diskette  (with  two 
accompanying  paper  copies  and  a 
signed  SF— 424  form)  and  any  other 
proposals  must  be  delivered  to  one  of 
the  following  addresses: 

Hand  Delivery  (including  FedEx, 
DHL,  UPS,  etc.]:  U.S.  Department  of 
Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
Room  4932-S,  14th  and  Independence 
Ave.,  SW.,  Washington,  DC  20250-1042. 

U.S.  Postal  Delivery:  U.S.  Department 
of  Agriculture,  Foreign  Agricultiu-al 
Service,  Marketing  Operations  Staff, 
STOP  1042,  1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1042. 
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Signed  at  Washington,  DC,  on  January  8, 
2003. 

Kenneth  J.  Roberts, 

Acting  Administrator,  Foreign  Agricultural 
Service. 
(FR  Doc.  03-1119  Filed  1-16-03;  8:45  am] 

BIUMG  CODE  3410-10-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Gallatin  National  Forest  Invasive  Plant 
Treatment  EiS,  Gallatin  National 
Forest,  Gallatin  County,  Madison 
County,  Meagher  County,  Park  County, 
Sweet  Grass  County,  and  Stillwater 
County,  MT 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Invasive  plants  can  alter 
ecosystem  processes,  including: 
productivity;  hydrologic  function; 
nutrient  cycling,  and  natural 
disturbance  patterns  such  as  frequency 
and  intensity  of  wildfires.  Changing 
these  processes  can  lead  to 
displacement  of  native  plant  species, 
eventually  impacting  wildlife  and  plant 
habitat,  recreational  opportunities, 
livestock  forage,  and  scenic  values.  The 
Forest  Service  has  identified  that  at  least 
15,500  acres  on  the  Gallatin  National 
Forest  that  are  in  a  downward  trend  due 
to  the  infestation  of  invasive  plants.  The 
Forest  Service  will  evaluate  these 
known  infestations  and  high-risk  areas 
or  conditions  that  may  cause 
infestations  over  the  next  ten  to  fifteen 
years  Emd  analyze  various  management 
activities  to  reduce  the  spread  and 
density  of  invasive  plants  and  allow 
desirable  native  vegetation  to  re- 
establish and  regain  vigor.  Based  on 
previous  trend  information,  it  is 
estimated  that  infestations  could 
increase  to  approximately  155,000  acres 
over  the  next  ten  to  fifteen  years  at 
historic  funding  levels.  The  purpose  and 
need  for  this  project  is  for  the  Forest 
Service  to  improve  the  trend  of  the 


ecological  condition  for  the  known 
infestations,  prevent  infestations  in 
areas  that  have  potential  for  invasion, 
and  allow  for  adaptive  management  to 
treat  anticipated  new  infestations  across 
the  Gallatin  National  Forest  over  the 
next  ten  to  fifteen  years.  The  proposed 
actions  being  considered  to  achieve  the 
purpose  and  need  include 
implementing  an  integrated  pest 
management  program  aimed  at 
controlling  new  starts,  priority  areas  and 
areas  of  minor  infestations;  and 
implementing  holding  actions  on  areas 
of  existing  large  infestations.  The 
Gallatin  National  Forest  is  proposing  to 
continue  control  of  invasive  plants 
through  the  integration  of  mechanical, 
biological,  ground  and  aerial 
(helicopter)  herbicide  control  methods. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  on  or  before  February  28,  2003. 
ADDRESSES:  Send  written  comments  to 
Hebgen  Lake  Ranger  District,  Gallatin 
National  Forest,  PO  Box  520,  West 
Yellowstone,  MT  59758. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  EIS  to  Susan  LaMont,  Project 
Coordinator,  PO  Box  520,  West 
Yellowstone,  Montana  59758,  phone 
(406) 823-6976. 

SUPPLEMENTARY  INFORMATION:  These 
management  activities  would  be 
administered  by  the  Gallatin  National 
Forest  in  Gallatin,  Madison,  Meagher, 
Park,  Sweet  Grass,  and  Stillwater 
Counties,  Montana.  The  EIS  will  tier  to 
the  1987  Gallatin  National  Forest  and 
Grasslands  Land  and  Resource 
Management  Plan  (Forest  Plan),  which 
provide  the  overall  management 
direction  for  the  area.  The  proposed 
action  is  consistent  with  the  Forest  Plan. 
The  purpose  of  the  Forest  Service 
proposal  is  to  further  movement 
towards  desired  conditions  outlined  in 
the  Forest  Plan,  by: 

•  Protecting  the  natiu-al  condition  and 
biodiversity  on  the  Gallatin  National 
Forest  by  preventing  or  limiting  the 
spread  of  aggressive,  non-native  plant 
species  that  displace  native  vegetation; 


•  Promptly  eliminating  new  invaders 
(species  not  previously  reported  in  the 
area)  before  they  become  established; 

•  Reducing  known  and  potential 
invasive  plant  seed  sources  on 
trailheads  and  campsites,  along  main 
roads  and  trails,  within  powerline 
corridors,  and  in  wildlife  and  livestock 
use  areas; 

•  Preventing  or  limiting  the  spread  of 
established  invasive  plants  into  areas 
containing  little  or  no  infsstation;    , 

•  Protecting  sensitive  and  unique      "' 
habitats  including  the  Absaroka- 
Beartooth  Wilderness  Area,  LeeMetcalf 
Wilderness,  municipal  watersheds, 
critical  winter  ranges,  research  natural 
areas,  riparian  areas,  and  sensitive  plant 
populations. 

The  proposed  action  will  be 
consistent  with  the  Forest  Plan,  which 
provides  goals,  objectives,  standards 
and  guidelines  of  the  various  activities 
and  land  allocations  on  the  forest.  The 
Forest  Plan  allocates  the  project  area 
into  twenty-six  management  areas 
(MAs),  the  invasive  plants  occur  within 
most  of  these  management  areas.  Private 
lands  are  also  included  within  the 
project  area  boundary.  Although 
excluded  from  Forest  Service  activities, 
project  access  and  the  condition  of 
private  lands  will  be  considered  during 
alternative  development  and  when 
analyzing  potential  cumulative  efforts. 

The  key  issue  topics  identified  to  date 
include:     . 

•  The  current  and  potential  impacts 
of  invasive  plants  on  natural  resources 
such  as  critical  big  game  habitat,  native 
plant  communities,  wilderness  values, 
watersheds,  and  threatened, 
endangered,  or  sensitive  species; 

•  Economics,  effectiveness,  and 
potential  impacts  of  various  control 
methods  on  natural  resources; 

•  Potential  effects  on  non-target       ^ 
native  plants,  wildlife  and  fish 
populations,  and  himian  health  from  the 
application  of  herbicides  (both  ground 
base  and  aerial  applications). 

The  areas  the  Forest  Service  plan  to 
analyze  include: 


Ranger  district 


Big  Timt)er  .... 

Livingston  

Gardiner  

Bozeman  

Hebgen  Lake 


Location  (township  range) 


Between  T5N — T5S;  and  Between  R15E— RIDE,  Montana  Principle  Meridian. 
Between  T6N— T8S;  and  Between  R12E— R5E,  Montana  Principle  Meridian.  . 
Between  IPS— T9S;  and  Between  R17E— R5E,  Montana  Principle  Meridian. 
Between  T4N— T9S;  and  Between  R8E— R1E,  Montana  Principle  Meridian.  ... 
Between  TBS— T15S;  and  Between  R5E— R2E,  Montana  Principle  Meridian.  . 


Maximum  treat- 
ment acreage  ^ 


900  Acres  .. 
2,000  Acres 
6,200  Acres 
3,700  Acres 
2,700  Acres 


Estimated  aer- 
ial treatment 
acreage 


0  Acres. 
0  Acres. 
0  Acres. 

171  Acres. 

172  Acres. 


'  These  are  the  maximum  projected  treatment  acres,  actual  treatment  acres  may  be  less. 


alternative.  Other  alternatives  will 
examine  various  combinations  of 


A  range  of  reasonable  alternatives  will 
be  considered,  including  a  no  action 


invasive  plant  treatment.  Based  on  the 
issues  gathered  through  scoping,  the 
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action  alternatives  will  vary  in  the 
amount  and  location  of  acres  considered 
for  treatment  and  the  number,  type,  and 
location  of  activity. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  local  agencies,  tribes  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  project.  This  input  will  be 
used  in  preparation  of  the  draft  EIS. 
Continued  scoping  and  public 
participation  efforts  will  be  used  by  the 
interdisciplinary  team  to  identify  new 
issues,  determine  alternatives  in 
response  to  the  issues,  and  determine 
the  level  of  analysis  needed  to  disclose 
potential  biological,  physical,  economic, 
and  social  impacts  associated  with  this 
project. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  February  2003.  The 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
notice  appears  in  the  Federal  Register. 
At  that  time,  copies  of  the  draft  EIS  will 
be  distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment.  It  is  important  that  those 
interested  in  this  proposal  on  the 
Gallatin  National  Forest  participate  at 
that  time. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice,  at 
this  early  stage,  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  aJerts  the  agency  to  the 
reviewer's  position  contentions. 
Vermont  Yankee  Nuclear  Plant  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model,  803 
f.  2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc,  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 


final  EIS.  To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  actions, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Conunents 
may  also  address  the  adequacy  of  the 
draft  EIS  or  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

The  final  EIS  is  scheduled  for 
completion  by  February  2003.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  substantive  comments 
received  during  the  comment  period  for 
the  draft  EIS.  Rebecca  Heath,  Forest 
Supervisor  of  the  Gallatin  National 
Forest,  is  the  responsible  official  for  all 
except  use  of  herbicides  within 
designated  Wilderness  Areas.  The 
responsible  official  for  use  of  herbicides 
widiin  designated  Wilderness  Areas  is 
Brad  Powell,  Regional  Forester  of  the 
Northern  Region.  They  will  decide 
which,  if  any.  of  the  proposed  project 
alternatives  will  be  implemented. 

Their  decisions  and  reasons  for  the 
decisions  will  be  documented  in 
appropriate  Records  of  Decision.  Those 
decisions  will  be  subject  to  Forest 
Service  appeal  regulations  (36  CFR  part 
215). 

Dated:  December  18,  2002. 
Rebecca  Heath, 
Forest  Supervisor. 
[FR  Doc.  03-1044  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Fortine  Timber  Sales  and  Associated 
Activities;  Kootenai  National  Forest, 
Lincoln  County,  MT 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  to  disclose  the 
environmental  effects  of  timber  harvest, 
prescribed  fire,  road  management,  and 
watershed  rehabilitation  in  the  Fortine 
Analysis  Area  on  the  Fortine  Ranger 
District  of  the  Kootenai  National  Forest. 
The  Fortine  Analysis  Area  is  located 
approximately  30  air  miles  northeast  of 
Libby,  Montana,  near  the  communities 
of  Trego  and  Fortine,  Montana. 


Scoping  Comment  Date:  Written 
comments  and  suggestions  should  be 
postmarked  or  received  by  February  24, 
2003. 

ADDRESSES:  The  Responsible  Official  is 
Edward  C.  Monnig,  District  Ranger, 
Fortine  Ranger  District,  P.O.  Box  116, 
Fortine,  Montana,  59918.  Written 
conunents  and  suggestions  concerning 
the  scope  of  the  analysis  may  be  sent  to 
him  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joleen  Dunham,  Project  Leader,  Fortine 
Ranger  District.  Phone:  (406)  882-4451. 
SUPPLEMENTARY  INFORMATION:  The 
Fortine  Decision  Area  contains 
approximately  25,110  acres  of  land 
within  the  Kootenai  National  Forest  in 
Lincoln  County,  Montana.  The  legal 
location  of  the  Fortine  Decision  Area  is 
as  follows:  all  or  portions  of  T33N, 
R26W;  T32N,  R26W;  T32N,  R27W;  and 
T31N.  R2&W;  PMM,  Lincoln  County, 
Montana.  All  of  the  proposed  projects 
would  occur  on  National  Forest  lands  in 
the  Upper  Fortine  drainage  seven  miles 
south  of  the  town  of  Trego,  Montana. 
All  proposed  activities  are  outside  the 
boundaries  of  any  roadless  area  or  any 
areas  considered  for  inclusion  to  the 
National  Wilderness  System  as 
recommended  by  the  Kootenai  National 
Forest  Plan  or  by  any  past  or  present 
legislative  wilderness  proposals. 

The  purpose  and  need  for  this  project 
is  to:  (1)  Manage  forest  ecosystems  to 
improve  forest  health  and  provide 
habitat  for  plant  and  animal 
populations;  (2)  manage  for  stable 
stream  channels,  productive  habitats  for 
aquatic  species,  and  water  quality  that 
meet  or  exceeds  State  of  Montana  water 
quality  goals;  (3)  reduce  existing  and 
expected  future  fuel  accumulations  and 
the  potential  risk  of  high  intensity 
wildland  fire  and  subsequent  risk  to 
private  property;  (4)  provide  timber  to 
support  local,  regional,  and  national 
needs;  and  (5)  maintain  and  manage  a 
cost  effective,  long-term  road  system 
that  meets  present  and  future  resource 
management  needs,  increases  security 
for  wildlife,  and  insures  safe  access. 

The  Forest  Service  proposes  to 
harvest  timber  through  application  of  a 
variety  of  harvest  methods  on 
approximately  2358  acres  of  forestland 
within  the  Fortine  Decision  Area.  Use  of 
existing,  temporary  and  permanent 
roads  would  be  needed  to  access  timber 
harvest  areas.  An  estimated  0.75  miles 
of  existing  roads  would  be  reconstructed 
in  addition  to  1.1  miles  of  new  road 
construction  to  facilitate  timber  removal 
and  improve  access  for  resource 
management.  The  temporary  road 
would  be  obliterated  following 
completion  of  sale  related  activities.  An 
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additional  17  miles  of  road  no  longer 
needed  for  resource  management,  at  this 
time,  would  be  decommissioned  by 
various  methods,  such  as  i^moval  of 
culverts,  recontouring,  ripping  and 
seeding,  and  instcdling  barriers.  The 
method  of  decommissioning  would  be 
selected  for  each  road  or  portions  of 
road  on  a  site-specific  basis.  An 
estimated  2  miles  of  existing  road  would 
be  restricted  seasonally  with  12  miles  of 
existing  road  restricted  year-round  to 
reduce  the  potential  loss  of  snags  in  old 
growth  habitat,  improve  habit  security 
for  wildlife,  and  reduce  sediment 
delivery  to  live  streams.  An  estimated 
11  miles  of  existing  road  would  be 
restricted  to  reduce  open  road  densities    . 
within  and  adjacent  to  designated  old 
growth  stands.  More  specifically 
management  activities  in  this  proposal 
include: 

Regeneration  Harvest:  This  harvest 
would  leave  approximately  20  large 
trees  per  acre,  where  feasible,  to  provide 
future  snags  and  down  woody  material 
for  wildlife  habitat.  A  total  of 
approximately  734  acres  would  be 
harvested  through  this  method. 

Intermediate  Harvest:  The  following 
types  of  intermediate  harvest  are 
proposed:  (1)  Commercial  thinning  of 
condominate  and  subdominate  trees 
while  retaining  a  stocked  stand  of 
overstory  trees  on  approximately  1522 
acres;  (2)  harvest  of  post  and  pole  sized 
lodgepole  pine  from  approximately  71 
acres;  (3)  salvage  harvest  on  31  acres 
would  remove  merchantable  dead 
lodgepole  pine  while  protecting 
desirable  live  trees  in  the  stand. 

Underburning:  Underburning  is 
proposed  on  approximately  179  acres 
outside  harvest  units  to  reduce  fuel 
loads  and  reduce  fire  risk. 

Roadside  Fuel  Reduction:  Fuel 
reduction  through  slashing,  hand  piling 
and  burning  while  maintaining  the 
integrity  of  the  stand  is  proposed  within 
the  first  100  feet  of  timber  adjacent  to 
open  roads,  on  approximately  65  acres. 

Burning  of  Natural  Fuels  and  Slash: 
Burning  of  natural  fuels  and  slash 
resulting  from  timber  harvest  is 
proposed  on  approximately  2358  acres. 

Watershed/Fish  Habitat  Improvement: 
Watershed  improvement  projects 
include  controlling  cattle  access  to 
creeks,  removing  failed  culverts,  and 
applying  best  management  practices  on 
approximately  104  miles  of  existing 
road. 

Range  of  Alternatives:  The  Forest 
Service  will  consider  a  range  of 
alternatives.  One  of  these  will  be  the 
"no  action"  alternative  in  which  none  of 
the  proposed  activities  would  be 
implemented.  Additional  alternatives 
Ivill  examine  varying  levels  and 


locations  for  the  proposed  activities  to 
achieve  the  proposal's  purposes,  as  well 
as  to  respond  to  the  issues  and  other 
resovm:e  values. 

Public  Involvement  and  Scoping:  In 
July  1999  preliminary  efforts  were  made 
to  involve  the  public  in  considering 
management  opportimities  within  the 
Fortine  Decision  Area.  Comments 
received  prior  to  this  notice  will  be 
included  in  the  documentation  for  the 
EIS.  This  proposal  includes  openings 
greater  than  40  acres,  ranging  from  46  to 
60  acres.  A  60  day  public  review  period, 
and  approval  by  the  Regional  Forester 
for  exceeding  the  40  acre  limitation  for 
regeneration  harvest  will  occur  prior  to 
the  signing  of  the  Record  of  Decision. 
This  60  day  period  is  initiated  with  this 
notice  of  intent. 

Estimated  Dates  for  Filing:  The  Draft 
EIS  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  available  for  public  review  by 
September  2003.  At  that  time,  EPA  will 
publish  a  notice  of  availability  of  the 
Draft  EIS  in  the  Federal  Register.  The 
comment  period  on  the  Draft  EIS  will  be 
a  minimum  of  45  days  from  the  date  the 
EPA  publishes  the  notice  of  availability 
in  the  Federal  Register.  It  is  very 
importcmt  that  those  interested  in  the 
management  of  this  area  participate  at 
that  time. 

The  Final  EIS  is  scheduled  to  be 
complete  by  December  2003.  In  the 
Final  EIS,  the  Forest  Service  will 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  Draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

Reviewer's  Obligations:  The  Forest 
Service  believes  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposed  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  Draft  EIS  stage  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
Draft  EIS  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 


at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
Final  EIS. 

To  be  most  helpful,  cohunents  on  the 
Draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Enviroimiental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Responsible  Official:  Edward  C. 
Monnig,  District  Ranger,  Fortine  Ranger 
District,  Kootenai  National  Forest,  P.O. 
Box  116,  Fortine,  Montana  59918,  is  the 
Responsible  Official.  As  the  Responsible 
Official,  he  will  decide  if  the  proposed 
project  will  be  implemented  and  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  Forest 
Service  Appeal  Regulations. 

Dated:  January  9,  2003. 
Greg  Kuiawa, 

Acting  Forest  Supervisor,  Kootenai  National 
Forest. 

(FR  Doc.  03-1139  Filed  1-16-03:3:45  am) 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Del  Norte  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting.  • 

SUMMARY:  The  Del  Norte  County 
Resource  Advisory  Conunittee  (RAC) 
will  meet  on  February  4,  2003  in 
Crescent  City,  California.  The  purpose 
of  the  meeting  is  to  discuss  the  selection 
of  Title  II  projects  under  Public  Law 
106-393,  H.R.  2389,  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000,  also  called 
the  "Payments  to  States"  Act. 
DATES:  The  meeting  will  be  held  on 
February  4,  2003  from  6  to  8:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Del  Norte  County  Unified  School 
District  Board  Room,  301  West 
Washington  Boulevard,  Crescent  City, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Chapman,  Committee  '^' 

Coordinator,  USDA,  Six  Rivers  National 
Forest,  1330  Bayshore  Way,  Eureka,  CA 
95501.  Phone  (707)  441-3549.  E-mail: 
lchapman@fs.fed. us. 

SUPPLEMENTARY  INFORMATION:  The 

committee  will  discuss  and  prioritize 
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project  proposals  submitted  by  the 
public  and  Six  Rivers  National  Forest. 
The  meeting  is  open  to  the  public. 
Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 

£)ated:  January  13.  2003. 
S.E.  Woltering, 
Forest  Supervisor. 
(FR  Doc.  03-1074  Filed  1-16-03;  8:45  am) 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Extend  a  Currently 
Approved  Information  Collection 

agency:  National  Agricultural  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13)  and  Office  of 
Management  and  Budget  regulations  at 
5  CFR  part  1320  (60  FR  44978,  August 
29,  1995),  this  notice  announces  the 
intention  of  the  National  Agricultiiral 
Statistics  Service  (NASS)  to  request  an 
extension  of  a  currently  approved 
information  collection,  the  Floriculture 
and  Nursery  Survey. 
DATES:  Comments  on  this  notice  must  be 
received  by  March  24,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  may  be  mailed  to 
Ginny  McBride,  NASS  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
Room  5336  South  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250  or  sent 
electronically  to 
gmcbnde@nass.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 

Allen,  Associate  Administrator, 

National  Agricultural  Statistics  Service, 

U.S.  Department  of  Agriculture,  (202) 

720-4333. 

SUPPLEMENTARY  INFORMATION:  Title: 

Floriculture  and  Nursery  Survey. 

OMB  Control  Number:  0535-0093. 

Expiration  Date  of  Approval:  April  30, 
2003. 

Type  o/ Request  .Intent  to  seek    ' 
approval  to  extend  an  information 
collection. 

Abstract:  The  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  livestock 
production,  prices,  and  disposition.  The 
Floriculture  and  Nursery  Survey  is 
conducted  in  36  States  and  obtains  basic 


agricultural  statistics  on  production  and 
value  of  floriculture  and  nursery 
products.  The  retail  and  wholesale 
quantity  and  value  of  sales  are  collected 
for  firesh  cut  flowers,  potted  flowering 
plants,  foliage  plants,  annual  bedding/ 
garden  plants,  herbaceous  perennials, 
cut  cultivated  florist  greens,  propagative 
floriculture  material,  and  unfinished 
plants.  Additional  detail  on  area  in 
production,  operation  value  of  sales, 
and  agricultural  workers  is  included. 
These  statistics  are  used  by  the  U.S. 
Department  of  Agriculture  to  help 
administer  programs  and  by  growers 
and  marketers  in  making  production 
and  marketing  decisions. 

These  data  will  be  collected  under  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
section  1770  of  the  Food  Security  Act  of 
1985,  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  per 
response. 

Respondents:  Farms  and  businesses. 

Estimated  Number  of  Respondents: 
14,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  7,000  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Ginny  McBride, 
NASS  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will 
become  a  matter  of  public  record  and  be 
summarized  in  the  request  for  OMB 
approval. 


Signed  in  Washington,  DC,  November  19, 
2002. 

Rich  Allen, 

Associate  Administrator. 
[FR  Doc.  03-1039  Filed  1-16-03;  8:45  am] 

BILLING  CODE  3410-20-P 

DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Revise  and  Extend 
a  Currently  Approved  Information 
Collection 

agency:  National  Agricultural  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  regulations  at  5  CFR  part 
1320  (60  FR  44978,  August  29,  1995), 
this  notice  announces  the  intention  of 
the  National  Agricultiu-al  Statistics 
Service  (NASS)  to  request  a  revision  to 
and  extension  of  a  currently  approved 
information  collection,  the  Vegetable 
Surveys  Program. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  24,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  may  be  mailed  to 
Ginny  McBride,  NASS  OMB  Clearance 
Officer,  U.S.  Department  of  Agricultitte, 
Room  5336  South  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250  or  sent 
electronically  to 
gmcbride@nass.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 

Allen,  Associate  Administrator, 

National  Agricultural  Statistics  Service, 

U.S.  Department  of  Agriculture,  (202) 

720-4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  Vegetable  Surveys  Program. 

OMB  Number:  0535-0037. 

Expiration  Date  of  Approval:  March 
31,  2003. 

Type  of  Request:  Intent  to  revise  and 
extend  a  currently  approved 
information  collection. 

Abstract:  The  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  livestock 
production,  prices,  and  disposition.  The 
Vegetable  Surveys  Program  obtains 
basic  agricultural  statistics  for  fresh 
market  and  processing  vegetables  in 
major  producing  States.  Vegetable 
statistics  are  used  by  the  U.S. 
Department  of  Agriculture  to  help 
administer  programs  and  by  growers, 
processors,  and  marketers  in  making 
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production  and  marketing  decisions. 
The  fresh  market  estimating  program 
now  consists  of  24  selected  crops  and 
the  processing  program  consists  of  8 
principal  crops.  To  accommodate  a 
reduction  in  allocated  funds,  a  cut  of 
approximately  20  percent  was  made  in 
number  of  commodities,  nimiber  of 
States  surveyed,  and  sample  sizes. 

These  data  will  be  collected  under  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
Section  1770  of  the  Food  Security  Act 
of  1985,  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  minutes  per 
response. 

Respondents:  Farms  and  businesses. 

Estimated  Number  of  Respondents: 
8,800. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,500  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Ginny  McBride, 
NASS  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will 
become  a  matter  of  public  record  and  be 
summarized  in  the  request  for  OMB 
approval. 

Signed  at  Washington,  DC,  November  19, 
2002. 

Rich  Allen, 

Associate  Administrator. 
(PR  Doc.  03-1040  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  3410-20-P 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Revise  and  Extend 
a  Currently  Approved  Information 
Coliection 

AGENCY:  National  Agricultiu^  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13)  and  Office  of 
Management  and  Budget  regulations  at 
5  CFR  part  1320  (60  FR  44978,  August 
29, 1995),  this  notice  annoimces  the 
intention  of  the  National  Agricultural 
Statistics  Service  (NASS)  to  request 
revision  to  and  extension  of  a  currently 
approved  information  collection,  the 
Aquiculture  Surveys. 
DATES:  Comments  on  this  notice  must  be 
received  by  March  24,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  may  be  mailed  to 
Ginny  McBride,  NASS  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
Room  5336  South  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250  or  sent 
electronically  to 
gmcbride@nass.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 

Allen,  Associate  Administrator, 

National  Agricultural  Statistics  Service, 

U.S.  Department  of  Agriculture,  (202) 

720-4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  Aquiculture  Siu^eys. 

OMB  Control  Number:  0535-0150. 

Expiration  Date  of  Approval:  March 
31,2003. 

Type  of  Request:  Intent  to  revise  and 
extend  a  ciurently  approved 
information  collection. 

Abstract:  The  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  state  and 
national  estimates  of  crop  and  livestock 
production  and  prices.  The  Aquiculture 
Surveys  collect  information  on  trout  and 
catfish  inventory,  acreage,  and  sales  and 
catfish  processed.  Survey  results  are 
used  by  government  agencies  in 
planning  farm  programs. 

Twenty  states  are  in  the  trout  growers 
survey.  In  January,  previous  year  trout 
sales  data  are  collected  from  farmers 
and  distributed  fish  data  are  collected 
from  state  and  federal  hatcheries. 

Thirteen  states  are  in  the  catfish 
growers  survey.  Data  are  collected  Irom 
farmers  in  January  for  January 
inventory,  water  area,  and  previous  year 
sales.  In  addition,  farmers  in  the  four 


major  catfish  producing  states  are 
surveyed  in  July  for  mid-year  inventory 
numbers. 

All  26  catfish  processing  plants  across 
the  nation  are  in  the  catfish  processing 
survey.  Plants  are  surveyed  monthly  for 
amount  purchased,  prices  paid,  amount 
sold,  and  prices  received. 

These  data  will  be  collected  under  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
section  1770  of  the  Food  Security  Act  of 
1985,  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  15  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
2,100. 

Estimated  Total  Annual  Burden  on 
Respondents:  900  houirs. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Ginny  McBride, 
NASS  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  vdll  have  practical  utiUty; 

(b)  the  accvu^cy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  All  responses  to  this  notice 
will  become  a  matter  of  public  record 
and  be  summarized  in  the  request  for 
OMB  approval. 

Signed  in  Washington.  DC.  November  19, 
2002. 

Rich  Allen, 

Associate  Administrator. 
[FR  Doc.  03-1041  Filed  1-16-03;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  product  and  a  service 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  16.  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
.the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  procure  the  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities.  I  certify  that  the 
following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  services  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited. 


Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Service  Type/Location:  Base  Supply 
Center  U.S.  Coast  Guard  Integrated 
Support  Command,  Kodiak,  Alaska. 

NPA:  Raleigh  Lions  Clinic  for  the 
Blind,  Inc.,  Raleigh,  North  Carolina. 

Contract  Activity:  U.S.  Coast  Guard 
Integrated  Support  Command,  Kodiak, 
Alaska. 

Service  Type/Location:  Custodial 
Service,  U.S.  Customs  Service,  457 
Aviation  Hanger,  San  Antonio,  Texas, 
U.S.  Customs  Service,  Bldg  #2,  447 
Sandau  Road,  San  Antonio,  Texas. 

NPA:  Mavagi  Enterprises,  Inc.,  San 
Antonio,  Texas. 

Contract  Activity:  U.S.  Customs 
Service,  Indianapolis,  Indiana. 

Service  Type/Location:  Hospital 
Housekeeping  Services,  Darnall  Army 
Community  Hospital,  Fort  Hood,  Texas. 

NPA:  Professional  Contract  Services, 
Inc.,  Austin,  Texas. 

Contract  Activity:  Headquarters,  III 
Corps,  Fort  Hood,  Texas. 

Service  Type/Location:  Janitorial/ 
Custodial,  U.S.  Army  Reserve  Center, 
Duluth,  Minnesota. 

NPA:  Goodwill  Industries  Vocational 
Enterprises,  Inc.,  Duluth,  Minnesota. 

Contract  Activity:  Headquarters,  88th 
Regional  Support  Command,  Fort 
Snelling,  Minnesota. 

Service  Type/Location:  Mess 
Attendcmt,  Willow  Grove  Naval  Air 
Station  Joint  Reserve  Base;  Liberty 
Dining  Hall,  Horsham,  Pennsylvania. 

NPA:  Occupational  Training  Center  of 
Burlington  County,  Mt.  Holly,  New 
Jersey. 

Contract  Activity:  Fleet  Industrial 
Supply  Center,  Norfolk  Det 
Philadelphia,  Pennsylvania. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  pioduct  and  service  to  the 
Government. 

3.  There  are  no  known  regulatory 

■  alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act(41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  deletion  from  the 
Procurement  List. 

The  following  product  and  service  are 
proposed  for  deletion  from  the 
Procurement  List: 

Products 

Product/NSN:  Brush,  Tooth  Brush 
Style,  7920-00-900-3577. 

NPA:  None  currently  authorized. 

Contract  Activity:  GSA,  General 
Product  Center. 

Services 

Service  Type/Location:  Janitorial/ 
Custodial,  U.S.  Courthouse  and 
Customhouse,  Toledo,  Ohio. 

NPA:  ContracTech,  Inc.,  Toledo. 
Ohio. 

Contract  Activity:  GSA,  Public 
Buildings  Service. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

|FR  Doc.  03-1143  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  63S3-01-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  39-2002, 40-2002,  41-2002,  42- 
2002,  43-2002,  44-2002,  45-2002,  46-2002, 
47-2002,  and  48-2002] 

Flint  Ink  North  America  Corporation — 
Applications  for  Foreign-Trade 
Subzone  Status;  Extension  of 
Comment  Period 

The  comment  periods  for  the  cases 
referenced  above  (67  FR  64088-64096, 
10/17/2002)  are  being  extended  again,  to 
April  15,  2003,  at  the  request  of  the 
applicant,  which  will  allow  interested 
pcirties  additional  time  in  which  to 
comment  on  the  proposals.  These  ten 
related  cases  involve  pending  subzone 
applications  from  the  following  Foreign- 
Trade  Zones: 
— Foreign-Trade  Zone  143 — 

Sacramento,  California 
—Foreign-Trade  Zone  1 70 — 

Indianapolis,  Indiana 
— Foreign-Trade  Zone  182 — Fort  Wayne, 

Indiana 
— Foreign-Trade  Zone  29 — Louisville, 

Kentucky 
— Foreign-Trade  Zone  47 — Boone 

County,  Kentucky 
—Foreign-Trade  Zone  189— Kent- 
Ottawa-Muskegon  Counties,  Michigan 
— Foreign-Trade  Zone  46 — Cincinnati, 

Ohio 
— Foreign-Trade  Zone  105 — Providence, 

Rhode  Island 
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— Foreign-Trade  Zone  21 — Charleston, 

South  Carolina 
— Foreign-Trade  Zone  185 — Culpeper, 

Virginia 

Comments  in  writing  are  invited 
during  this  period.  Submissions  should 
include  3  copies.  Material  submitted 
will  be  available  at:  Foreign-Trade- 
Zones  Board,  U.S.  Department  of 
Commerce,  Franklin  Court  Building — 
Suite  4100W,  1099  14th  St.  NW., 
Washington,  DC  20005. 

Dated:  January  10.  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

IFR  Doc.  03-1151  Filed  1-16-03;  8:45  am) 

BtLUNG  CODE  351(M>S-4>       < 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Information  Systems  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  hiformation  Systems  Technical 
Advisory  Committee  (ISTAC)  will  meet 
on  February  5  &  6,  2003,  9  a.m.,  in  the 
Cloud  Room,  Building  33,  53560  Hull 
Street,  SPA  WAR  Systems  Center 
(Topside),  San  Diego,  California  92152. 
The  Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  technical  questions 
that  affect  the  level  of  export  controls 
applicable  to  information  systems 
equipment  and  technology. 

February  5 

Public  Session 

1.  Comments  or  presentations  by  the 
public. 

2.  Discussion  on  deemed  export 
issues. 

3.  Discussion  on  cryptography 
controls  and  digital  rights  management. 

4.  Discussion  on  semiconductor  etch 
technology. 

5.  Discussion  on  semiconductor 
manufacturing  equipment  controls. 

6.  Discussion  on  external  connections 
of  microprocessors. 

February  5  &■  6 

Closed  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  required.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Conunittee.  The  public  may  submit 


written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  public 
presentation  materials  or  comments  be 
forwarded  before  the  meeting  to  the 
address  listed  below:  Ms.  Lee  Ann 
Carpenter,  Advisory  Committees  MS: 
3876,  U.S.  Department  of  Commerce, 
15th  St.  &  Pennsylvania  Ave.,  NW.,  . 
Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Coimsel, 
formally  determined  on  September  7, 
2001,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meeting  of  these  Committees 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
fisted  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  fi-om  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meeting  or  portions  thereof  will 
be  open  to  the  public. 

For  more  information,  contact  Lee 
Ann  Carpenter  on  202-482-2583. 

Dated:  January  13,  2003. 
Lee  Ann  Carpenter,  ' 

Committee  Liaison  Officer. 

[FR  Doc.  03-1098  Filed  1-16-03:  8:45  am] 

BILLING  CODE  3S10-JT-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Sensors  and  Instrumentation 
Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

The  Sensors  and  Instrumentation 
Technical  Advisory  Committee  will 
meet  on  February  11,  2003,  9:30  a.m.,  in 
the  Herbert  C.  Hoover  Building,  Room 
3884, 14th  Street  between  Constitution 
and  Pennsylvania  Avenues,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration  on 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to  sensors 
and  instrumentation  equipment  and 
technology. 

Agenda 

Public  Session 

1.  Opening  remarks  and 
introductions. 

2.  Presentation  of  papers  and 
comments  by  the  public. 

3.  Committee  oojectives  for  2003. 

4.  Follow-up  on  action  items  fitim 
previous  meeting. 


5.  Update  on  Biueau  of  Industry  and 
Security  initiatives. 

Closed  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  during  the  public  session  of 
the  meeting.  Reservations  are  not 
accepted.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  pubfic  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  date  to 
the  following  address:  Ms.  Lee  Aim 
Carpenter,  OSIES/EA/BIS  MS:  3876, 
U.S.  Department  of  Commerce,  14th  St. 
&  Constitution  Ave.,  NW..  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  November  29,  2001, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  piiblic  meetings  found  in 
section  10(a)(1)  and  10(a)(3),  of  the 
FedePil  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

For  more  information  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  January  13,  2003. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
[FR  Doc.  03-1099  Filed  1-16-03;  8:45  am) 

BILUNG  CODE  3S10->IT-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-841] 

Structural  Steel  Beams  From  ttte 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
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of  structural  steel  beams  from  the 
Republic  of  Korea. 

summary:  On  September  11.  2002.  the 
Department  of  Commerce  ("the 
Department")  published  in  the't'ederal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  structural 
steel  beams  from  the  Republic  of  Korea 
(67  FR  57574).  This  review  covers 
imports  of  subject  merchandise  from  INI 
Steel  Company  ("INI").  The  period  of 
review  ("POR")  is  February  11.  2000 
through  July  31.2001. 

Based  on  our  anedysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results  of  review.  The 
final  weighted-average  dumping  margin 
for  INI  is  listed  below  in  the  section 
entitled  "Final  Results  of  the  Review." 
EFFECTIVE  DATE:  January  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey  or  Robert  Boiling. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-1102  or  (202)  482- 
3434,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  11,  2002,  the 
Department  published  its  preliminary 
results  of  Structural  Steel  Beams  From 
the  Republic  of  Korea:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  for  Structural 
Steel  Beams  From  the  Republic  of 
Korea,  67  FR  57574  (September  11, 
2002)  ["Preliminary  Results").  In  the 
Preliminary  Results,  we  stated  that  we 
would  seek  additional  information 
related  to  INI  and  its  affiliation  with 
Hyundai  U.S.A.  in  order  to,  inter  alia, 
understand  M.  K.  Jung's  control  over  INI 
and  that  we  would  allow  interested 
parties  to  comment  on  this  new 
information  before  making  a  final 
determination.  On  September  20,  2002. 
the  Department  issued  a  supplemental 
questionnaire  requesting  additional 
information  on  corporate  structure  and 
affiliation.  On  October  9,  2002.  INI  filed 
its  supplemental  questionnaire 
response.  On  October  18,  2002, 
petitioners  (Nucor  Corp.,  Nucor-Yamato 
Steel  Co..  TXI-Chaparral  Steel  Co.)  filed 
comments  and  factual  information  on 
INr» October  9.  2002,  response. 

We  invited  parties  to  comment  on 

these  preliminary  results.  We  received 

'  written  comments  on  October  30,  2002, 

from  petitioners  and  INI.  On  November 

6,  2002,  we  received  rebuttal  comments 


from  petitioners  and  INI.  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this 
investigation  are  doubly-symmetric 
shapes,  whether  hot-  or  cold-rolled, 
drawn,  extruded,  formed  or  finished, 
having  at  least  one  dimension  of  at  least 
80  mm  (3.2  inches  or  more),  whether  of 
carbon  or  alloy  (other  than  stainless) 
steel,  and  whether  or  not  drilled, 
punched,  notched,  painted,  coated  or 
clad.  These  products  include,  but  are 
not  limited  to,  wide-flange  beams  ("W" 
shapes),  bearing  piles  ("HP"  shapes), 
standard  beams  ("S"  or  "I"  shapes),  and 
M-shapes. 

All  products  that  meet  the  physical 
and  metallurgical  descriptions  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products  are 
outside  and/or  specifically  excluded 
from  the  scope  of  this  investigation: 
structural  steel  beams  greater  than  400 
poimds  per  linear  foot  or  with  a  web  or 
section  height  (also  known  as  depth) 
over  40  inches. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7216.32.0000, 
7216.33.0030,  7216.33.0060, 
7216.33.0090,  7216.50.0000, 
7216.61.0000,  7216.69.0000, 
7216.91.0000,  7216.99.0000, 
7228.70.3040,  7228.70.6000.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  Customs  purposes, 
the  written  description  of  the 
merchandise  is  dispositive. 

Analysis  of  Conunents  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
{"Decision  Memorandum")  from  Joseph 
A.  Spetrini,  Deputy  Assistant  Secretary. 
Import  Administration,  to  Faryar 
Shirzad.  Assistant  Secretary  for  Import 
Administration,  dated  January  9.  2003, 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit.  Room  B-099  of  the 
main  Department  building.  In  addition, 
a  complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 


on  the  Web  at  http://ia.ita.doc.gov/.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Sales  Below  Cost 

We  disregarded  sales  below  cost  for 
INI  during  the  course  of  the  review.  See 
Preliminary  Results. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  conmients 
received,  we  have  made  changes  in  the 
margin  calculations  for  INI.  The  changes 
to  the  margin  calculations  are  listed 
below: 

INI 

•  We  revised  INI's  imputed  credit 
expenses  for  its  U.S.  sales  upward  by 
the  percentage  difference  between  INI's 
U.S.  dollar  short-term  interest  rate  and 
Hyimdai  U.S.A.'s  U.S.  dollar  short-term 
interest  rate.  See  Comment  3. 

•  We  revised  the  adjustment  to  the 
imputed  credit  offset  used  to  determine 
a  portion  of  indirect  selling  expenses 
based  on  our  determination  to  adjust 
INI's  imputed  credit  expenses  upward 
by  the  percentage  difference  between 
INI's  and  Hyundai  U.S.A.'s  U.S.  dollar 
short-term  interest  rate.  See  Comment  3. 

•  We  reversed  our  decision  in  the 
Preliminary  Resulis  and  now  determine 
that  the  verification  report  incorrectly 
stated  that  the  entered  value  for  a 
particular  transaction  was  wrong. 
Therefore,  for  the  final  results,  we 
modified  our  margin  prograni  and  we 
did  not  reduce  the  entered  value  for  this 
particular  transaction.  See  Comment  4. 

•  We  revised  INI's  gross  unit  price  to 
include  interest  revenue  instead  of  as  an 
offset  to  direct  expenses.  See  Comment 
6. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  margin  exists  for  the  period 
February  11,  2000  through  July  31, 
2001: 

Sfnictural  Steel  Beams  from  Korea 


Manufacturer/exporter/re- 
seller 

Margin  (percent) 

INI  

1.87 

Assessment  Rates 

The  Department  will  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1).  we  have  calculated  an 
exporter/importer  (or  customer)-specific 
assessment  rate  for  merchandise  subject 
to  this  review.  The  Department  will 
issue  appraisement  instructions  directly 
to  the  Customs  Service  within  15  days 


Federal  Register /Vol.  68,  No.  12 /Friday,  January  17,  2003 /Notices 


2501 


of  publication  of  these  final  results  of 
review.  We  will  direct  the  Customs 
Service  to  assess  the  resulting 
assessment  rates  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  the  importer's/ 
customer's  entries  during  the  review 
period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  structural  steel  beams  from  the 
Republic  of  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rate  for  each  of  the  reviewed  companies 
will  be  the  rate  listed  in  the  final  results 
of  review  (except  that  if  the  rate  for  a 
particular  product  is  de  minimis,  i.e., 
less  than  0.5  percent,  no  cash  deposit 
will  be  required  for  that  company)  see 
19  CFR  351.106(c)(1);  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less  than  fair  value  ("LTFV") 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  the  "all 
others"  rate  of  37.21  percent,  which  is 
the  all  others  rate  established  in  the 
LTFV  investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  or  countervailing 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  or  countervailing  duties  occurred 
and  the  subsequent  assessment  of 
double  antidumping  duties  or 
countervailing  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 


responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305,  which  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in-accordance 
with  sections  751(a)(1)  and  771(i)  of  the 
Act. 

Dated:  January  9.  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  1~  Issues  In  The  Decsision 
Memorandum 

Comment  1:  Affiliation  between  INI  and 
Hyundai  U.S.A. /Hyundai  Corporation 
Comment  2:  Reimbursement  Provisions 
when  INI  is  both  Exporter  and  Importer 
Comment  3:  Recalculation  of  U.S. 
Imputed  Credit  Expenses  (for  field 
CREDIT2U)  Using  Hyundai  U.S.A.'s 
Interest  Rate 

Comment  4:  Entered  Value  for  Certain 
Observations 

Comment  5:  INI's  Cost  of  Production 
Comment  6:  Interest  Revenue  on  Home 
Market  Sales 

Comment  7:  Payment  Date  Cap  For 
Certain  Sciles  After  the  Sale  Date 
Comment  8:  Ministerial  Error  in  the 
Draft  Liquidation  Instructions 
Comment  9:  Issuance  of  Automatic 
Liquidation  Instructions  for  Non- 
reviewed  Companies 
(FR  Doc.  03-1150  Filed  1-16-03;  8:45  am] 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  application  to  amend 
an  Export  Trade  Certificate  of  Review. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  has 
received  an  application  to  amend  an 
Export  Trade  Certificate  of  Review 
("Certificate").  This  notice  summarizes 
the  proposed  amendment  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration,  by 
phone  at  (202)  482-5131,  (this  is  not  a 
toll-free  number)  or  by  E-mail  at 
oetca@ita.doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in  * 
the  Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the 
Export  Trading  Company  Act  of  1982 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five  (5) 
copies,  plus  two  (2)  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Room  1800H, 
Washington,  DC  20230.  Information   . 
submitted  by  aiiy  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
However,  nonconfidential  versions  of 
the  comments  will  be  made  available  to 
the  applicant  if  necessary  for 
determining  whether  or  not  to  issue  the 
Certificate.  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  88-6A012." 

The  National  Tooling  and  Machining 
Association's  ("NTMA")  original 
Certificate  was  issued  on  October  18, 
1988  (53  FR  43140,  October  25,  1988) 
and  last  amended  on  March  7,  2002  (67 
FR  11981,  March  18.  2002).  A  summary 
of  the  application  for  an  amendment 
follows. 
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Summary  of  the  Application: 

Applicant:  National  Tooling  and 
Machining  Association,  9300  Livingston 
Road,  Ft.  Washington,  Maryland  20744. 

Contact:  Thomas  H.  Garcia,  Manager, 
Marketing  Programs,  Telephone:  (301) 
248-6200. 

Application  No.:  88-6A012. 

Date  Deemed  Submitted:  January  6, 
2003. 

Proposed  Amendment:  NTMA  seeks 
to  amend  its  Certificate  so  that  the 
attached  list  will  constitute  the 
"Members"  of  the  Certificate  within  the 
meaning  of  section  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)). 

Dated:  January  9.  2003. 
leffrey  Anspacher, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

Attachment 

b  &  b  Tool  Company,  Inc.,  Rockford,  IL 
bmc  Industries,  Bakersfield,  CA 
A  &  A  Industries,  Inc.,  Peabody,  MA 
A  &  A  Machine  Company,  Inc., 

Southampton,  PA 
A  &  A  Machine  Shop.  Inc.,  La  Marque,  TX 
A  &  B  Aerospace,  Inc.,  Azusa.  CA 
A  &  B  Machine  Shop,  Rockford,  IL 
A  &  B  Tool  &  Manufacturing  Corp.,  Toledo, 

OH 
A  &  D  Precision,  Fremont,  CA 
A  &  E  Custom  Manufacturing  Technologies, 

Inc.,  Kansas  City,  KS 
A  &  E  Machine  Shop,  Inc.,  Lone  Star,  TX 
A  &  G  Machine.  Inc.,  Auburn,  \VA 
A  &  S  Tool  &  Die  Company,  Inc., 

Kefnersville,  NC 
A  A  Precisioneering,  Inc.,  Meadville,  PA 
ABA  Division.  A  B  A— P  G  T,  Inc., 

Manchester,  CT 
A  B  C  O  Tool  &  Engineering,  Phoenix,  AZ 
A  B  Heller,  Inc..  Milford,  MI 
A  B  R  Enterprises  Inc..  Temple  City,  CA 
A  C  Machine,  Inc..  Akron,  OH 
A  E  Cole  Die  &  Engraving,  Columbus,  OH 
A  E  Machine  Works,  Inc.,  Houston,  TX 
AFC  Tool  Company,  Inc..  Subsidiary  of  F 

C  Industries,  Dayton.  OH 
A  I  M  Tool  &  Die.  Grand  Haven,  MI 
A  I  L  Manufacturing  Company,  Inc., 

Rochester,  NY 
A  M  C  Precision,  Inc.,  N.  Tonawanda,  NY 
A  M  Machine  Company,  Inc.,  Baltimore,  MD 
A  S  C  Corporation,  Owings  Mills,  MD 
A.  C.  Cut-Off,  Inc.,  Azusa,  CA 
A-G  Tool  &  Die,  Div.  of  Seilkop  Industries, 

Inc.,  Miamitown,  OH 
A-Line  Tool  &  Die,  Inc.,  Louisville,  KY 
A-RanD,  Inc..  Phoenix,  AZ 
Abbott  Machine  &  Tool,  Inc.,  Toledo.  OH 
Abbott  Tool,  Inc..  Toledo.  OH 
Ability  Tool  Company,  Rockford.  IL 
Able  Wire  EDM.  Inc.,  Brea,  CA 
Abrams  Airborne  Manufacturing,  Inc., 

Tucson,  AZ 
Absolute  Grinding  Co.,  Inc.,  Mentor,  OH 
Absolute  Turning  &  Machine,  Tucson,  AZ 
Acadiana  Hydraulic  Works,  Inc.,  New  Iberia, 

LA 
Accu  Die  &  Mold  Inc.,  Stevensville,  MI 
Accu-Met  Laser,  Inc.,  Cranston,  Rl 
Accu-Roll,  Inc.,  Rochester,  NY 


Accudynamics,  Inc.,  Middleboro,  MA 
Accura  Industries,  Inc..  Rochester.  NY 
Accurate  Grinding  &  Mfg.  Corp.  &  Accurate 

Fishing  Products,  Corona. CA 
Accurate  Machine  Co.  Inc.,  Indianapolis,  IN 
Accurate  Manufacturing  Company.  Glendale, 

CA 
Accurate  Products  Co.,  Tucson,  AZ 
Accurite  Machine  &  Mfg.  Inc., -Louisville,  KY 
Accutronics,  Inc.,  Littleton,  CO 
Ace  Manufacturing  Company,  Cincinnati,  OH 
Ace  Specialty  Company,  Inc.,  Tonawanda, 

NY 
Ackley  Machine  Corporation,  Moorestown, 

NJ 
Acme  Metal  Works,  Gilbert,  AZ 
Acraloc  Corporation,  Oak  Ridge,  TN 
Aero  Industries,  Inc.,  Rochester,  NY 
Aero  Tool  &  Die  Company,  Inc.,  Akron,  OH 
Actco  Tool  &  Mfg.  Co.,  Meadville,  PA 
Action  Die  &  Tool  Inc.,  Wyoming,  Ml 
Action  Machine  L.L.C.,  Glendale,  AZ 
Action  Mold  &  Machining,  Inc.,  Grand 

Rapids,  MI 
Action  Precision  Grinding  Inc.,  North 

Tonawanda,  NY 
Action  SuperAbrasive  Products,  Brimfield, 

OH 
Action  Tool  and  Manufacturing,  Inc., 

Rockford.  IL 
Acucut,  Inc.,  Southington,  CT 
Acutec  Precision  Machining  Inc., 

Saegertown,  PA 
Adams  Engineering,  Division  of 
Manufacturing  Technology,  Inc.,  South 
Bend,  IN 
Adaptive  Technologies  Inc.,  Springboro,  OH 
Addison  Precision  Mfg.  Corp.,  Rochester.  NY 
Adena  Tool  Corporation,  Dayton,  OH 
Admill  Machine  Company,  Newington,  CT 
Adron  Tool  Corporation,  Menomonee  Falls, 

WI 
Advance  Manufacturing  Corp.,  Cleveland, 

OH 
Advanced  Composite  Products  & 
Technology,  Inc.  (ACPT  Inc.),  Huntington 
Beach,  CA 
Advanced  Machine  Inc.,  Rochester,  NY 
Advanced  Machine  Programming,  Morgan 

Hill,  CA 
Advanced  Machining  Corporation,  Salisbury, 

NC 
Advanced  Measurement  Labs,  Inc.,  Sun 

Valley,  CA 
Advanced  Mold  &  Tooling  Inc.,  Rochester, 

NY 
Advanced  Precision  Engineering,  Ipswich, 

MA 
Advanced  Tooling  Specialists  Inc.,  Menasha, 

WI 
Advanced  Tooling  Systems,  Inc.,  Comstock 

Park,  MI 
Advantage  Mold  &  Design,  Meadville,  PA 
Aero  Comm  Machining,  Wichita,  KS 
Aero  Engineering  &  Mfg.  Company,  Valencia, 

CA 
Aero  Gear,  Inc.,  Windsor,  CT 
Aerostar  Aerospace  Inc.,  Phoenix,  AZ 
Aetna  Machine  Company,  Cochranton,  PA 
Aggressive  Tool  &  Die,  Inc.,  Buckner,  KY 
Aggressive  Tool  &  Die,  Inc.,  Coopersville,  MI 
Ahaus  Tool  &  Engineering,  Inc.,  Richmond, 

IN 
Aimco  Precision,  Inc.,  Phoenix,  AZ 
Ajax  Tool,  Inc.,  Fort  Wayne.  IN 
Akro  Tool  Co.,  Inc.,  Cincinnati,  OH 


Akron  Steel  Fabricators  Company,  Akron, 

OH 
Akron  Tool  &  Die  Company,  Inc.,  Akron,  OH 
Albert  Seisler  Machine  Corp.,  Mohnton,  PA 
Albertson  &  Hein,  Inc.,  Wichita,  KS 
Albion  Machine  &  Tool  Company.  Albion,  MI 
Alco  Manufacturing,  Inc.,  Santa  Ana,  CA 
Alfred  Manufacturing  Company,  Denver,  CO 
Alger  Machine  Company,  Inc.,  Rochester,  NY 
All  Five  Tool  Company,  Inc.,  Bristol,  Cf 
All  Tool  Company,  Union,  NJ 
All  Tools  Company,  Oklahoma  City,  OK 
All  Tools  Texas,  Inc.,  Houston,  TX 
All  Weld  Machine,  Milpitas,  CA 
All-Tech  Machine  &  Eng.,  Inc.,  Fremont,  CA 
All-Tech  Machining,  Inc.,  Wilmer,  AL 
Allen  Aircraft  Products,  Inc.,  Ravenna,  OH 
Allen  Precision  Industries,  Inc.,  Asheboro, 

NC 
Allen  Precision  Machining  Co.,  Angleton,  TX 
Allen  Randall  Enterprises,  Inc.,  Akron,  OH 
Alliance  Machine  Tool  Co.,  Inc.,  Louisville, 

KY 
Allied  Mechanical,  Ontario,  CA 
Allied  Screw  Products,  Inc.,  Mishawaka,  IN 
Allied  Tool  &  Die  Company,  LLC,  Phoenix, 

AZ 
Allied  Tool  &  Die,  Inc.,  Cleveland,  OH 
Allied  Tool  &  Machine  Company, 

Kemersville,  NC 
Allied  Tool  &  Machine,  Inc.,  Saginaw,  MI 
Allied  Tools  Of  Texas,  Houston.  TX 
Alloy  Metal  Products,  Livermore,  CA 
Allstate  Tool  &  Die,  Inc.,  Rochester,  NY 
Alpha  Mold  West  Inc.,  Broomfield,  CO 
'Alpha  Mold,  LLC,  Huber  Heights.  OH 
Alpha  Precision  Machining  Inc.,  Kent,  WA 
Alpha  Tooling,  Inc.,  Santa  Fe  Springs,  CA 
Alro  Specialty  Metals,  St.  Louis,  MO 
Alt's  Tool  &  Machine,  Inc.,  Santee,  CA 
Alton  Products,  Inc.,  Maumee,  OH 
Alves  Precision  Engineered  Products  Inc., 

Watertown,  CT 
Amatrol,  Inc.,  Jefferson ville,  IN 
Ambel  Precision  Mfg.  Corp.,  Bethel,  CT 
American  Machine  &  Gundrilling  Co.," Inc., 

Maple  Grove,  MN 
American  Mfg.  &  Machining,  Inc.,  Racine,  WI 
American  Precision  Machining,  Inc., 

Phoenix,  AZ 
American  Precision  Technologies,  Inc.,  San 

Fernando,  CA 
American  Tool  &  Die,  Inc..  Toledo,  OH 
American  Wire  EDM,  Inc.,  Placentia,  CA 
Amerimold,  Inc.,  Mogadore,  OH 
Amity  Mold  Company,  Tipp  City,  OH 
Anchor  Lamina  Inc.,  Madison  Heights,  MI 
Anders  Machine  and  Engraving,  Div.  of  Ad- 
Tech  Machine  &  Tool,  Rochester,  NY 
Andrew  Tool  Company,  Inc.,  Plymouth,  MN 
Anglo-American  Mold,  Inc.,  Louisville,  KY 
Anmar  Precision  Components  Inc.,  North 

Hollywood,  CA 
Anmark  Machine,  Tempe,  AZ 
Anoplate  Corporation.  Syracuse,  NY 
Apex  Machine  Company,  Ft.  Lauderdale.  PL 
Apex  Machine  Tool  Company,  Farmington, 

CT 
Apex  Precision  Technologies.  Inc.,  Camby, 

IN 
Apex  Tool  &  Manufacturing,  Inc.,  Evansville, 

IN 
Apollo  E.D.M.  Company,  Eraser,  MI 
Apollo  Precision,  Inc.,  Plymouth,  MN 
Apollo  Products  Inc.,  Willoughby,  OH 
Applegate  EDM,  Inc.,  Dallas,  TX 
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Applied  Engineering,  Inc.,  Yankton,  SD 
Arc  Drilling  Inc.,  Garfield  Heights,  OH 
Arco  Industries,  Inc.,  Dayton,  OH 
Arco  Metals  Corporation,  Baltimore,  MD 
Ardekin  Machine  Company,  Rockford,  IL 
Area  Tool  &  Manufacturing,  Inc.,  Meadville, 

PA 
Argo  Tool  Corporation,  Twinsburg,  OH 
Arkansas  Tool  &  Die,  Inc.,  No.  Little  Rock, 

AR 
Arlington  Machine  &  Tool  Company, 

Fairfield,  NJ 
Annin  Tool  &  Manufacturing  Co.,  Inc.,  South 

Elgin, IL 
Armstrong  Machine  Works,  Inc.,  Rogersville, 

TN 
Armstrong  Mold,  Machining  Div.,  East 

Syracuse,  NY 
Armstrong-Blum  Mfg.  Co.,  Mt.  Prospect,  IL 
Amett  Tool,  Inc.,  New  Paris,  OH 
Arro  Tool  &  Die,  Inc.,  Lakewood,  NY 
Arrow  Diversified  Tooling,  Inc.,  Ellington, 

CT 
Arrow  Grinding,  Inc.,  Tonawanda,  NY 
Arrow  Sheet  Metal  Products  Co.,  Denver,  CO 
Artisan  Machining,  Inc.,  Bohemia,  NY 
Ascension  Industries,  North  Tonawanda,  NY 
Ash  Machine  Corporation,  Pataskala,  OH 
Associated  Electro-Mechanics,  Inc., 

Springfield,  MA 
Associated  Technologies,  Brea,  CA 
Associated  Toolmakers,  Inc.,  Keokuk,  I A 
Astley  Precision  Machine  Co.,  Irwin,  PA 
Astro  Automation,  Inc.,  Irwin,  PA 
Astro  Machine  Works  Inc.,  Ephrata,  PA 
Atec  Engineering,  Phoenix,  AZ 
Athens  Industries,  Southington,  CT 
Atkins  Tool  Company,  Riverton,  NJ 
Atlantic  Precision  Products  Inc.,  Sanford,  ME 
Atlantic  Tool  &  Die  Company,  Strongsville, 

OH 
Atlas  Machine  &  Supply,  Inc.,  Louisville,  KY 
Atlas  Tool,  Inc.,  Roseville,  MI 
August  Machine,  Inc.,  Phoenix,  AZ 
Austin  Machine  Company  Inc.,  O'Fallon,  MO 
Autocam  Corporation,  Kentwood,  MI 
Automated  Cells  ft  Equipment,  Inc.,  Painted 

Post,  NY 
Automated  EDM  Incorporated,  Ramsey,  MN 
Automation  Tool  &  Die,  Inc.,  Brunswick,  OH 
Automation  Tool  Company,  Cookeville,  TN 
Axian  Technology,  Phoenix,  AZ 
Ay  Machine  Company,  Ephrata,  PA 
Ay-Mac  Precision,  Inc.,  Yorba  Linda,  CA 
ACMT,  Inc.  dba  A  C  Tool  &  Machine,  Co.. 

Louisville,  KY 
ALKAB  Contract  Manufacturing,  Inc.,  New 

Kensington,  PA 
B  ft  B  Machine  ft  Grinding  Service,  Denver, 

CO 
B  ft  B  Manufacturing  Company,  Largo,  FL 
B  ft  B  Precision  Mfg.,  Inc.,  Avon,  NY 
B  ft  G  Quality  Machine  ft  Tool,  Company, 
■    Inc.,  Baltimore,  MD 
B  ft  H  Fabricators,  Inc.,  Wilmington,  CA 
B  ft  H  Tool  Co.  Inc.,  San  Marcos,  CA 
B  ft  H  Tool  Works,  Inc.,  of  Rockcastle  Co., 

Richmond,  KY 
B  ft  L  Tool  and  Machine  Compiuiy, 

Plainville,  CT 
B  &  M  Machine  Corporation  of  Racine, 

Racine,  WI 
BCD  Metal  Products  Inc..  Maiden,  MA 
B.  Radtke  ft  Sons,  Inc.,  Round  Lake  Park,  IL 
B-W  Grinding  Service,  Inc.,  Houston,  TX 
Bachman  Machine  Company,  Inc.,  St.  Louis, 

MO 


Bachmann  Precision  Machine,  Products 

Corp.,  South  El  Monte,  CA 
Badge  Machine  Products,  Inc.,  Canandaigua, 

NY 
Bahrs  Die  ft  Stamping  Company.  Inc., 

Cincinnati,  OH 
Baker  Hill  Industries,  Inc.,  Coral  Springs,  FL 
Beuiner  Machine  Inc.,  Phoenix,  AZ 
Barberie  Mold,  Gardena,  CA 
Barnes  Aerospace- Apex  Mfg.,  Phoenix,  AZ 
Baumann  Engineering,  Claremont,  CA 
Bawden  Industries,  Inc.,  Romulus,  MI 
Baxter  Machine  Products,  Inc.,  Huntingdon, 

PA 
Beach  Mold  &  Tool,  Inc.,  New  Albany,  IN 
Beacon  Tool  Company,  Inc.,  Whittier,  CA 
Beaver  Tool  ft  Machine  Company,  Inc.. 

Feasterville,  PA 
Bechler  Cams,  Inc.,  Anaheim,  CA 
Becker,  Inc.,  Kenosha,  WI 
Becksted  Machine,  Inc.,  Tucson,  AZ 
Bedard  Machine,  Inc.,  Brea,  CA 
Bel-Kur,  Inc.,  Temperance,  MI 
Belgian  Screw  Machine  Products,  Inc.. 

Concord,  MI 
Bell  Engineering,  Inc..  Saginaw,  MI 
Bellco  Precision  Manufacturing,  Inc., 

Melissa,  TX 
Beloit  Precision  Die  Co.  Inc.,  Beloit,  WI 
Benda  Tool  ft  Model  Works,  Hercules,  CA 
Bendon  Gear  Machine,  Rockland,  MA 
Bennett  Tool  ft  Die  Company,  Nashville,  TN 
Bennett  Tool  ft  Machine,  Fremont,  CA 
Benning  Inc.,  Blaine,  MN 
Bent  River  Machine  Inc.,  Clarkdale,  AZ 
Berman  Tool  ft  Die,  Waldorf,  MD 
Bermar  Associates,  Inc.,  Troy,  MI 
Bertram  Tool  ft  Machine  Co.,  Inc.,  Farrell,  PA 
Bertrand  Products,  Inc.,  South  Bend,  IN 
Best  Tool  &  Manufacturing  Co.,  Inc.,  Kansas 

City,  MO 
Bestway  Industries,  Inc.,  Cleveland,  OH 
Beta  Machine  Co.  Inc.,  Cleveland,  OH 
Bilar  Tool  ft  Die  Corporation,  Warren,  MI 
Billet  Industries,  Inc.,  York,  PA 
Bishop  Steering  Technology,  Inc., 

Indianapolis,  IN 
Black  Creek  Mold  ft  Tool.  Rainbow  City,  AL 
Blackwood  Grinding  Inc.,  Hurst,  TX 
Blandford  Machine  ft  Tool  Co.,  Inc., 

Louisville,  KY 
Blue  Chip  Mold.  Inc. ,  Rochester,  NY 
Bluegrass  Forging,  Tool  ft  Die,  Shelbyville. 

KY 
Bob's  Tool  ft  Cutter  Grinding,  Inc., 

Indianapolis,  IN 
Bohler  Uddeholm  North  America,  Santa  Fe 

Springs,  CA 
Boice  Industrial  Corporation,  Ruffsdale,  PA 
Bolt  Industries,  LLC,  Phoenix,  AZ 
Bosma  Machine  ft  Tool,  Corporation,  Tipp 

City,  OH 
Boston  Centerless  Inc.,  Wobum,  MA 
Bourdelais  Grinding  Co..  Inc..  Chatswoith, 

CA 
Bowden  Manufacturing  Corp.,  Willoughby, 

OH 
Boyce  Machine,  Inc.,  Cuyahoga  Falls,  OH 
Boyle,  Inc.,  Freeport,  PA 
Bra-Vor  Tool  ft  Die  Company,  Inc., 

Meadville,  PA 
Bradford  Machine  Company  Inc..  Brattleboro, 

VT 
Bradhart  Products,  Inc.,  Brighton,  MI 
Bramko  Tool  &  Engineering,  Inc.,  O'Fallon, 

MO 


Bratt  Machine  Company  Inc.,  No.  Andover, 

MA 
Brij  Systems,  Wichita.  KS 
Brinkman  Tool  ft  Die,  Inc.,  Dayton,  OH 
Brittain  Machine,  Inc.,  Wichita,  KS 
Broadway  Companies,  Inc.,  Englewood,  OH 
Brogdon  Tool  ft  Die,  Ihc,  Blue  Springs.  MO 
Brookfield  Machine,  Inc.,  West  Brookfield. 

MA 
Brooklyn  Machine  ft. Mfg.  Co.,  Inc.,  Cuyahoga 

Heights,  OH 
Brooklyn  Scraping  ft  Re-Machining,  Inc..  W. 

Lafayette,  IN 
Brooks  Machine  Tool  Corporation  dba.  Time 

Machine  ft  Stamping.  Phoenix.  AZ 
Brown-Covey,  Inc.,  Kansas  City.  MO 
Brownstown  Quality  Tool  ft  Design, 

Brownstown,  IN 
Budney  Overhaul  ft  Repair,  LTD.,  Berlin,  CT 
Buerk  Tool  LLC,  Buffalo,  NY 
Buiter  Tool  ft  Die.  Inc.,  Grand  Rapids,  MI 
Bundy  Manufacturing  Inc.,  El  Segundo,  CA 
Burckhardt  America.  Inc.,  Greensboro,  NC 
Burger  ft  Brown  Engineering,  Inc.,  Olathe,  KS 
Burgess  Brothers,  Inc.,  Canton,  MA 
BMCO  Industries  Inc.,  Cranston,  RI 
BPS  Industries  Inc.,  Baltimore,  MD 
BSB  Products  Corporation,  Buffalo,  NY 
BT  Laser,  Inc.,  Santa  Clara,  CA 
C  ft  C  Machine  Company,  Akron,  OH 
C  ft  C  Precision  Machining  Inc.,  Mesa,  AZ 
C  ft  G  Machine  ft  Tool  Co.,  Inc.,  Granby,  MA 
C  ft  J  Industries  Inc..  Meadville,  PA 
C  ft  R  Manufacturing,  Inc.,  Shawnee,  KS 
C  &  S  Machine  ft  Manufacturing, 

Corporation,  Louisville,  KY 
CAR  Engineering  ft  Mfg.,  Victor,  NY 
C  B  Kaupp  ft  Sons,  Inc.,  Maplewood,  N) 
CBS  Manufacturing  Company,  Inc., 

Windsor,  CT 
C  D  M  Tool  &  Mfg.  Co.,  Inc.,  Hartford,  WI 
C  f  Winter  Machine  Technologies,  Inc., 

Rochester,  NY 
C  M  Gordon  Industries  Inc.,  Santa  Fe 

Springs,  CA 
C  M  Industries,  Inc.,  d/b/a  Custom  Marine, 

Inc.,  Old  Saybrook,  CT 
C  N  C  Precision  Machining,  Inc.,  Comstock 

Park,  MI 
C  T  D  Machines.  Inc.,  Los  Angeles,  CA 
C  V  Tool  Company,  Inc.,  Southington,  CT 
C.  G.  Tech,  bic.  Phoenix,  AZ 
C-Axis  Inc.,  Hamel,  MN 
C-P  Mfg.  Corp.,  Van  Nuys,  CA 
Caco  Pacific  Corporation,  Covina,  CA    • 
Cadco  Program  &  Machine,  St.  Charles,  MO 
Cal-Weld,  Fremont,  CA 
Calder  Machine  Co.  (CMC),  Florence,  SC 
California  Wire  EDM,  Santa  Ana,T:A 
Calmax  Technology,  Inc.,  Santa  Clara,  CA 
Cambridge  Specialty  Company,  Inc.. 

Kensington,  CT 
Cambridge  Tool  ft  Die  Corp.,  Cambridge,  OH 
Cameron  Machine  Shop,  Inc.,  Richardson, 

TX 
Campbell  Grinding  ft  Machine,  Inc.,    ' 

Lewisville,  TX 
Campro  Manufacturing.  Inc..  Phoenix,  AZ 
Camtec,  Inc.,  Traverse  City.  MI 
Canto  Tool  Corporation,  Meadville,  PA 
Capitol  Technologies,  Inc.,  South  Bend,  IN 
Capitol  Tool  ft  Die,  L.  P..  Madjson,  TN 
Carboloy  Inc.,  Warren.  Ml 
Cardinal  Machine  Company,  Inc.. 

Strongsville.  OH 
Carius  Tool  Co..  Inc..  Cleveland.  OH 
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Carlson  Capital  Manufacturing  Co.,  Rockford, 

IL 
Carlson  Tool  &  Manufacturing,  Corp., 

Cedarburg.  WI 
Cass  Screw  Machine  Products.  Company, 

Brooklyn  Center,  MN 
Catalina  Tool  &  Mold,  Inc.,  Tucson,  AZ 
Cates  Machine  Shop,  Inc.,  Tyler,  TX 
Cee-San  Machine  &  Fabrication,  Co.,  Inc., 

Houston,  TX 
Centaur  Tool  &  Die,  Inc.,  Bowling  Green,  OH 
Centennial  Technologies,  Inc.,  Saginaw,  MI 
Center  Line  Industries.  Inc.,  West 

Springfield,  MA 
Center  Line  Machine  Company,  Lafayette,  CO 
Center  Line  Tool,  Freeport,  PA 
Central  Mass.  Machine,  Inc.,  Holyoke,  MA 
Central  States  Machine  Service,  Elkhart.  IN 
Central  Tools,  Inc..  Cranston,  RI 
Century  Mold  Company,  Inc.,  Rochester,  NY 
Century  Tool  &  Engr.,  Inc..  Indianapolis,  IN 
Cer-Mac  Inc.,  Horsham,  PA 
CertainTeed,  Auburn,  WA 
Certified  Grinding  &  Machine,  Inc., 

Rochester.  NY 
Certified  Industries,  II,  LLC,  Phoenix,  AZ 
Chadakoin  Interactive,  Thompsons  Station. 

TN 
Chance  Tool  &  Die  Co.,  Inc.,  Cincinnati.  OH 
Chandler  Tool  &  Design  Inc.,  Rockford,  IL 
Chapman  Engineering,  Inc.,  Santa  Ana,  CA 
Charmilles  Technologies  Corporation, 

Lincolnshire,  IL 
Chase  Machine  &  Mfg.  Co.,  Rochester,  NY 
ChelarTool  &  Die.  Inc..  Belleville.  IL 
Cherokee  Industries.  Hampshire,  IL 
Chicago  Grinding  &  Machine  Co.,  Melrose 

Park, IL 
Chicago  Mold  Engineering  Co.,  Inc.,  St. 

Charles,  IL 
Chickasha  Manufacturing  Company,  Inc., 

Chickasha,  OK 
Chippewa  Tool  &  Manufacturing  Co., 

Woodville,  OH 
Chopper  Guys  Biker  Products,  Inc.,  Vallejo, 

CA 
Christopher  Tool  &  Manufacturing,  Solon. 

OH 
Cindex  Industries  Inc.,  Ludlow,  MA 
Circle-K-Industries.  K-Form  Inc.,  Sterling,  VA 
Clark  Automation  Manufacturing  Company, 

Inc..  Pleasanton.  CA 
Clark-Reliance  Corporation,  Strongsville.  OH 
Clarke  Engineering,  Inc.,  Clarke  Gear  Co., 

North  Hollywood,  CA 
Class  Machine  &  Welding,  Inc.,  Akron,  OH 
Classic  Tool,  Inc.,  Saegertown,  PA 
Clay  &  Bailey  Mfg.  Co.,  Kansas  City.  MO 
Cleveland  Electric  Laboratories.  Company. 

Inc..  Twinsburg.  OH 
Clifton  Automatic  Screw.  Machine  Products. 

Inc.,  Lake  City,  PA 
Cloud  Company,  San  Luis  Obispo,  CA 
Coast  Cutters  Company,  Inc.,  South  El  Monte, 

CA 
Cobak  Tool  &  Manufacturing  Co.,  St.  Louis, 

MO 
Coffey  Associates.  Washington.  DC 
Coil  Pro  Machinery,  Southington.  CT 
Colbrit  Manufacturing  Co.,  Inc..  Chatsworth. 

CA 
Collins  Instrument  Company,  Angleton.  TX 
Collins  Machine  &  Tool  Co.,  Inc.,  Madison, 

TN 
Colonial  Machine  &  Tool  Co.,  Inc.,  Coventry, 

RI 


Colonial  Machine  Company,  Kent,  OH 
Colorado  Surface  Grinding,  Inc.,  Denver,  CO 
Comet  Tool,  Inc..  Hopkins.  MN 
Command  Tooling  Systems.  Ramsey.  MN 
Commerce  Grinding.  Inc..  Dallas.  TX 
Commercial  Grinding  Services,  Inc., 

Cleveland.  OH 
Commonwealth  Machine  Co.,  Inc.,  Danville, 

VA 
Competition  Tooling,  Inc.,  High  Point,  NC 
Competitive  Engineering  Inc.,  Tucson,  AZ 
Complete  Tool  &  Die,  Inc.,  St.  James,  MO 
Composidie,  Inc..  Apollo,  PA 
Compu  Die,  Inc..  Wyoming,  MI 
Compumachine  Incorporated.  Wilmington. 

MA 
Computech  Manufacturing  Co.,  Inc.,  No. 

Kansas  City.  MO 
Computerized  Machining  Service,  Inc., 

Englewood,  CO 
Conco  Systems.  Inc.,  Verona.  PA 
Condor  Engineering,  Inc.,  Colorado  Springs, 

CO 
Coney  Tool  Inc.,  Independence.  MO 
Connecticut  Jig  Grinding.  Inc.,  New  Britain. 

CT 
Connolly  Tool  &  Machine  Co..  Dallas,  TX 
Conroy  &  Knowlton,  Inc.,  Los  Angeles,  CA 
Consolidated  Mold  &  Mfg.  Inc..  Kent,  OH 
Conti  Tool  &  Die  Company.  Akron.  OH 
Continental  Precision,  Inc.,  Phoenix,  AZ 
Continental  Tool  &  Machine,  Strongsville, 

OH 
Continental  Tool  &  Manufacturing,  Inc., 

Lenexa,  KS 
Cook  Machine  and  Engineering  Corporation, 

Gardena,  CA 
Coosa  Machine  Company,  LLC,  Rainbow 

City.  AL 
Corbitt  Mfg.  Company,  St.  Charles,  MO 
Cornerstone  Design,  LTD..  Franksville,  WI 
Cornerstone  Screw  Machine  Products, 

Burbank,  CA 
Corning  Gilbert  Inc.,  Glendale.  AZ 
Corry  Custom  Machine,  Corry.  PA 
Cosar  Mold,  Inc.,  Brimfield,  OH 
Costa  Machine.  Inc..  Akron.  OH 
Covert  Manufacturing.  Inc.,  Gallon,  OH 
Cox  Mfg.  Co.  Inc.,  San  Antonio,  TX 
Cox  Tool  Company,  Inc.,  Excelsior  Spring, 

MO 
Craig  Machinery  &  Design.  Inc..  Louisville. 

KY 
Creative  Machining  &  Mfg..  Inc..  St. 

Petersburg,  FL 
Creative  Precision,  West,  Phoenix.  AZ 
Creb  Engineering,  Inc.,  Pascoag,  RI 
Crenshaw  Die  &  Manufacturing,  Corp.,  Irvine, 

CA 
Crest  Manufacturing  Company,  Lincoln,  RI 
Criterion  Tool  &  Die.  Inc..  Brook  Park,  OH 
Critical  Operations,  Inc.,  Santa  Ana,  CA 
Cross  Tool  &  Manufacturing.  Inc..  Flagstaff. 

AZ 
Crossland  Machinery.  Kansas  City,  MO 
CrossRidge  Precision.  Oak  Ridge,  TN 
Crown  Mold  &  Machine,  Streetsboro,  OH 
Crucible  Materials  Corporation,  Camillus,  NY 
Crush  Master  Grinding  Corp..  Walnut.  CA 
Custom  Engineering,  Inc..  Evansville,  IN 
Custom  Gear  &  Machine,  Inc.,  Rockford,  IL 
Custom  Machine,  Inc.,  Woburn,  MA 
Custom  Machine,  Inc.,  Cleveland.  OH 
Custom  Tool  &  Design.  Inc..  Erie,  PA 
Custom  Tool  &  Grinding  Inc.,  Washington, 
PA 


Custom  Tool  &  Model  Corp.,  Frankfort.  NY 
Cut-Right  Tools  Corporation,  Willoughby, 

OH 
Czech  Tool,  Saegertown.  PA 
CB  Quality  Machining  &  Engineering  Inc., 

Buffalo.  MN 
CDL  Manufacturing,  Inc.,  Rochester,  NY 
CHIPSCO,  Inc..  Meadville,  PA 
CNC  Corp..  Colorado  Springs.  CO 
CNC  Precision  Manufacturing,  Inc..  Farmers 

Branch,  TX 
CPC  Tooling  Technologies,  Columbus,  OH 
D  &  H  Manufacturing  Company,  Fremont,  CA 
D  &  N  Precision,  Inc.,  San  Jose,  CA 
D  &  S  Manufacturing  Corporation, 

Southwick,  MA 
D  M  E  Company.  Madison  Heights,  MI 
D  M  Machine  &  Tool,  Kennerdell.  PA 
D  M  Machine  Company,  Inc.,  Willoughby, 

OH  ;  , 

DPI.  Inc..  Huntingdon  Vly,  PA 
D  P  Tool  &  Machine  Inc.,  Avon.  NY 
D  S  A  Precision  Machining,  Inc.,  Livonia,  NY 
D  S  Greene  Company.  Inc..  Wakefield.  MA 
D.  F.  O'Brien  Precision  Machining  &  Tooling. 

Santa  Fe  Springs,  CA 
D-K  Manufacturing  Corporation.  Fulton.  NY 
D-Veico  Manufacturing,  Phoenix.  AZ 
Daca  Machine  &  Tool,  Inc.,  Dutzow,  MO 
Dadeks  Machine  Works  Corporation, 

Houston,  TX 
Daily  Industrial  Tools,  Costa  Mesa,  CA 
Dan  McEachern  Company,  Alameda,  CA 
Danco  Precision.  Inc.,  Phoenixville.  PA 
Dane  Systems.  Inc..  Stevensville.  MI 
Danly  lEM.  Div.  of  Connell  Ltd.  Partnership, 

Cleveland,  OH 
Data  Machine,  Inc..  Adamsburg,  PA 
Data  Mold  &  Tool,  Inc..  Walbridge.  OH 
Datum  Industries,  Kentwood,  MI 
David  Engineering  &  Mfg.,  Corona,  CA 
Davis  Machine  &  Manufacturing  Company, 

Arlington,  TX 
Davis  Tool  &  Die  Company  Inc.,  Fenton,  MO 
Dayton  Progress  Corporation,  West 

Carrol  Iton.  OH 
Dayton  Reliable  Tool  &  Mfg.  Co..  Dayton.  OH 
DaCo  Precision  Manufacturers,  Sandy,  UT 
Dearborn  Precision  Tubular,  Products,  Inc., 

Fryeburg,  ME 
Deck  Brothers,  Inc.,  Buffalo,  NY 
Deep  Holdings,  Inc.,  dba  Deephole  Machine, 

Houston.  TX 
Deeter's  Tool  &  Mfg.,  Inc..  Erie,  PA 
Dekalb  Tool  &  Die.  Inc.,  Tucker.  GA 
Delco  Corporation.  Akron,  OH 
Dell  Tool,  Penfield,  NY 
Delltronics,  Inc.,  Englewood,  CO 
Deltron  Engineering,  Burbank,  CA 
Demaich  Industries,  Inc.,  Johnston,  RI 
Dependable  Machine  Company,  Inc., 

Indianapolis,  IN 
Desert  Precision  Mfg.,  Inc.,  Tucson,  AZ 
Designs  For  Tomorrow,  Inc.,  Maryland 

Heights,  MO 
Detroit  Tool  &  Engineering  Co.,  Lebanon,  MO 
Deutsch  ECD,  Hemet,  CA 
DeKing  Screw  E^oducts  Inc.,  Chatsworth.  CA 
Di-Matrix.  Phoenix,  AZ 
Dial  Machine  Company.  Andalusia.  PA 
Diamond  Lake  Tool.  Inc.,  Anoka,  MN 
Diamond  Tool  &  Engineering.  Inc..  Bertha, 

MN 
Diamond  Tool,  Inc.,  Euclid,  OH 
Die  Cast  Die  and  Mold,  Inc.,  Perrysburg,  OH 
Die  Products  Company,  Minneapolis,  MN 
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Die  Quip  Corp.,  Bethel  Park,  PA 
Die  Solutions,  Inc.,  Washington,  MO 
Die  Tech  Industries,  Ltd.,  Providence,  RI 
Die-Matic  Corporation,  Brooklyn  Heights,  OH 
Die-Matic  Tool  and  Die,  Inc.,  Grand  Rapids, 

MI 
Die-Mension  Corporation,  Brunswick,  OH 
Die-Namic  Inc.,  Taylor,  MI 
Diamaster  Tool  &  Mold,  Inc.,  Macedonia,  OH 
Diatooling,  Div.  of  Diemolding,  Wampsville, 

NY 
Digital  Tool  &  Die,  Inc.,  Grandville,  MI 
Distefano  Tool  &  Mfg.  Company,  Omaha,  ME 
Distinctive  Machine  Corporation,  Grand 

Rapids,  MI 
Diversified  Engraving  Stamp,  &  Machine 

Company,  Akron,  OH 
Diversified  Manufacturing,  Incorporated, 

Lockport,  NY 
Diversified  Tool  &  Die,  Vista,  CA 
Diversified  Tool,  Inc.,  Mukwonago,  WI 
Dixie  Tool  &  Die  Co.,  Inc.,  Gadsden,  AL 
Double  D  Machine  &  Tool  Company, 

Fremont,  OH 
Doyle  Manufacturing,  Inc.,  Holland,  OH 
Drabik  Tool  and  Die  Inc.,  Brook  Park,  OH 
Drewco  Corporation,  Franksville,  WI 
Drill  Masters  Inc.,  Hamden,  CT 
Dugan  Tool  &  Die  Company,  Toledo,  OH 
Dun-Rite  Industries,  Inc.,  Temperance,  MI 
Dunn  &  Bybee  Tool  Company,  Inc.,  Sparia, 

TN 
Dura-Metal  Products  Corporation,  Irwin,  PA 
Durivage  Pattern  &  Mfg.  Co.  Inc.,  Williston, 

OH 
•DuWest  Tool  &  Die,  Inc.,  Cleveland,  OH 
Dynamic  Engineering,  Inc.,  Minneapolis, MN 
Dynamic  Fabrication,  Inc.,  Santa  Ana,  CA 
Dynamic  Machine  &  Fabricating,  Phoenix, 

AZ 
Dynamic  Tool  &  Design,  Inc.,  Menomonee 

Falls,  WI 
DynaGrind  Precision,  Inc.,  New  Kensington, 

PA 
Dysinger  Incorporated,  Dayton,  OH 
Dytran  Instruments,  Inc.,  Chatsworth,  CA 
E  &  S  Precision  Machine,  LLC,  Modesto,  CA 
E  B  &  Sons  Machine  Inc.,  Aliquippa,  PA 
E  C  M  of  Florida,  Jupiter,  FL 
E  J  Codd  Co.  of  Baltimore  Qty  &,  Codd 

Fabricators  &  Boiler  Co.,  Inc.,  Baltimore, 

MD 
E  K  L  Machine  Company,  Inc.,  Andalusia,  PA 
E  R  C  Concepts  Company,  Inc.,  Sunnyvale, 

CA 
E  W  Johnson  Company,  Inc.,  Lewisville,  TX 
E.T.  F*recision  Optics  Inc.,  Rochester,  NY 
E-Fab,  Inc.,  Santa  Clara,  CA 
Eagle  Mold  Company,  Inc.,  Carlisle,  OH 
Eagle  Precision  Tooling  Inc.,  Erie,  PA 
Eagle  Technologies  Group,  St.  Joseph,  MI 
Eagle  Tool  &  Machine  Company,  Inc., 

Springfield,  OH 
East  Side  Machine,  Inc..  Webster,  NY 
East  Texas  Machine  Works,  Inc.,  Longview, 

TX 
Ebway  Corporation,  Fort  Lauderdale,  FL 
Eckert  Enterprises  Ltd.,  Tempe,  AZ 
Eckert  Machining,  Inc.,  San  Jose,  CA 
Eclipse  Mold,  Inc.,  Clinton  Township,  MI 
Eclipse  Tool  &  Die,  Inc.,  Wayland,  MI 
Edco,  Inc.,  Toledo,  OH 
Edge-Tech,  Inc.,  Redmond,  WA 
Edwardsville  Machine  &  Welding,  Company, 

Inc.,  Edwardsville,  IL 
Egli  Machine  Company,  Inc.,  Sidney,  NY 


Ehlert  Tool  Co.,  tac.  New  Beriin,  WI 
Ehrhardt  Tool  &  Machine  Company,  Granite 

City,  IL 
Eicom  Corporation,  Moraine,  OH 
Ejay's  Machine  Co.,  Inc.,  Fullerton,  CA 
Elcam  Tool  &  Die.  Inc.,  Wilcox,  PA 
Electra  Form  Industries  Inc.,  Vandalia,  OH 
Electric  Enterprise  Inc.,  Stratford,  CT 
Eleictro-Freeto  Manufacturing  Co.,  Inc., 

Wayland,  MA 
Electro-Mechanical  Products,  Inc.,  Denver, 

CO 
Electro-Tech  Machining,  Long  Beach,  CA 
Electroform  Co.  Inc.,  Machesney  Park,  IL 
Elite  Tool  &  Machinery  Systems,  Inc, 

OTallon.  MO 
Elizabeth  Carbide  Die  Co.,  Inc.,  McKeesport, 

PA 
Elliot  Tool  &  Manufacturing  Co.,  St.  Louis, 

MO 
Elliott's  Precision,  Inc.,  Peoria,  AZ 
Ellis  Machine  and  Fabrication  Inc..  Buffalo, 

NY 
Ellis  Tool  &  Machine,  Inc.,  Tom  Bean,  TX 
Elrae  Industries,  Alden,  NY 
Emmert  Welding  &  Manufacturing,  Inc., 

Independence.  MO 
Empire  Die  Casting  Co.,  Inc.,  Macedonia,  OH 
Empire  Manufacturing  Corporation, 

Bridgeport,  CT 
Engineered  Pump  Services,  Inc.,  Pasadena, 

TX 
Entek  Corporation,  Norman,  OK 
Enterprise  Tool  &  Die,  Brooklyn  Heights,  OH 
Ephrata  Precision  Parts,  Inc.,  Denver,  PA 
Epicor  Software  Corporation,  Minneapolis. 

MN 
Erickson  Tool  &  Machine  Company, 

Rockford,  IL 
Erie  Shore  Machine  Co.,  Inc.,  Cleveland,  OH 
Erie  Specialty  Products.  Inc.,  Erie.  PA 
Estee  Mold  &  Die.  Inc..  Dayton,  OH 
Esterle  Mold  &  Machine  Co.,  Stow,  OH 
Estul  Tool  &  Manufacturing  Co.,  Inc., 

Matthews,  NC 
Evans  Tool  &  Die.  Inc.,  Conyers,  GA 
Ever  Fab.  Inc.,  East  Aurora,  NY 
Ever-Ready  Tool,  Inc.,  Largo,  FL 
Everett  Pattern  and  Mfg.,  Inc.,  Middleton, 

MA 
Ewart-Ohlson  Machine  Company,  Cuyahoga 

Falls,  OH 
Ex-Cel  Machine  &  Tool,  Inc.,  Louisville,  KY 
Exact  Cutting  Service,  Inc.,  Brecksville,  OH 
Exact  Tool  &  Die,  Inc.,  Brook  Park,  OH 
Exacta  Machine,  Inc.,  Wichita,  KS 
Exacta  Tech  Inc.,  Livermore,  CA 
Exacto,  Inc.  of  South  Bend,  South  Bend,  IN 
Excaliber  Precision  Machining,  Peoria,  AZ 
Excel  Manufacturing  Inc.,  Seymour.  IN 
Excel  Manufacturing,  Inc.,  Valencia,  CA 
Excel  Precision,  Inc.,  Tempe.  AZ 
Excel  Stamping  &  Manufacturing.  Inc., 

Houston.  TX 
Executive  Mold  Corporation,  Huber  Heights, 

OH 
Ezell  Precision  Tool  Company,  Clearwater, 

FL 
EDM  Supplies,  Inc.,  Downey,  CA 
EROWA  Technology  Inc.,  Arlington  Hts.,  IL 
EWT,  Inc.,  Rockford,  IL 
F  &  F  Machine  Specialties,  Mishawaka,  IN 
F  &  G  Tool  &  Die  Company,  Dayton,  OH 
F  &  S  Tool,  Inc..  Erie,  PA 
F  D  T  Precision  Machine  Co.,  Inc.,  Taunton, 

MA 


F  G  A  Inc.,  Baton  Rouge,  LA 

F  H  Peterson  Machine  Corporation, 

Stoughton,  MA 
F  K  Instrument  Co.,  Inc.,  Clearwater,  FL 
F  M  Machine  Company.  Akron.  OH 
F  N  Smith  Corporation,  Oregon,  IL 
F  P  Pla  Tool  &  Manufacturing  Co.,  Buffalo, 

NY 
F^  G  Inc.  Mishawaka.  IN 
F  T  T  Manufacturing  Inc..  Geneseo,  NY 
F  Tinker  &  Sons  Company,  Pittsburgh,  PA 
F  W  Gartner  Thermal  Spraying  Co.,  Houston, 

TX 
F-Squared,  Inc.,  Tarentum.  PA 
Fabricast,  Inc.,  So.  El  Monte,  CA 
Fabritek  Company,  Inc.,  Winchester,  VA 
Fairbanks  Machine  &  Tool,  Raytown.  MO 
Fairview  Machine  Company,  Inc..  Topsfield, 

MA 
Fairway  Molds.  Inc..  Walnut.  CA 
Falls  City  Machine  Technology.  Louisville. 

KY 
Falls  Mold  &  Die,  Inc.,  Stow,  OH 
Fame  Tool  &  Manufacturing  Co.,  Cincinnati. 

OH 
FamPEC  Technology  LLC.  Murfreesboro,  TN 
Fargo  Machine  Company.  Inc..  Ashtabula, 

OH 
Farrar  Corporation,  Norwich.  KS 
Farzati  Manufacturing  Corp..  Greensburg.  PA 
Faustson  Tool  Corp..  Arvada.  CO 
Fay  &  Quartermaine  Machining  Corp.,  El 

Monte.  CA 
Fay  Tool  &  Die.  Inc..  Orlando.  FL 
Feedall.  Inc..  Willoughby,  OH 
Feilhauer's  Machine  Shop  Inc.,  Cincinnati, 

OH 
Fenton  Manufacturing,  Inc.,  Ashtabula,  OH 
Fenwick  Machine  &  Tool,  Piedmont,  SC 
Feral  Productions  LLC.,  Newark,  CA 
Ferriot  Inc.,  Akron,  OH 
First  International  Bank,  Hartford,  CT 
Fischer  Precision  Spindles,  Inc.,  Berlin,  CT 
Fischer  Tool  &  Die  Corporation.  Temperance, 

MI 
Five  Star  Tool  Company.  Inc..  Rochester.  NY 
Fleck  Machine  Company.  Inc..  Hanover.  MD 
Foresight  Technologies,  Tempe,  AZ 
Forster  Tool  &  Mfg.  Inc.,  Bensenville,  IL 
Fortner  &  Gifford,  Inc.,  Prescott,  AZ 
Fostermation  Inc.,  Meadville,  PA 
Fox  Valley  Tool  &  Die,  Inc..  Kaukauna.  WI 
Franchino  Mold  &  Engineering.  Lansing.  MI 
Frasal  Tool  Co.,  Inc.,  Newington,  CT 
Frazier  Aviation,  Inc.,  San  Fernando,  CA 
Fre-Mar  Industries,  Inc.,  Brunswick,  OH 
Fredon  Corporation,  Mentor,  OH 
Free-MaDie  Company,  Kittanning,  PA 
Freeport  Welding  &  Fabricating,  Inc., 

Freeport,  TX 
Fries  Machine  &  Tool,  Inc.,  Dayton.  OH  - 
Frost  &  Company.  Charlestown,  RI 
Fulton  Industries,  Inc.,  Rochester.  IN 
Fumo  Co.  Inc..  Pomona.  CA 
Future  Fabricators.  Phoenix.  AZ 
Future  Tool  &  Die,  Inc..  Grandville.  MI 
Fyco  Tool  &  Die.  Inc..  Houston,  TX 
FCMP,  Inc.,  Buffalo,  NY 
FRB  Machine  Inc.,  Emlenton,  PA 
-G  &  G  Tool  Company,  Inc.,  Sidney.  OH 
G  &  K  Machine  Company,  Denver.  CO 
G  &  L  Tool  Corp.,  Agawam,  MA 
G  B  F  Enterprises,  Inc.,  Santa  Ana.  CA 
G  B  Tool  Company,  Warwick,  RI 
G  H  Tool  &  Mold.  Inc.,  Washington,  MO 
GMT  Corporation.  Waverly.  lA 
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G  R  McCormick,  Inc.,  Burbank.  CA 

G  S  Precision,  Inc.,  Brattieboro,  VT 

Gadsden  Tool,  Inc.,  Gadsden,  AL 

Gales  Manufacturing  Corporation,  Racine,  WI 

Gambar  Products  Company,  Inc.,  Warwick, 

RI 
Garcia  Associates,  Arlington,  VA 
Gatco,  Inc.,  Plymouth,  MI 
Gateway  Metals  Inc.,  Crestwood,  MO 
Gauer  Mold  &  Machine  Company,  Tallmadge, 

OH 
Gaum.Inc.  Robbinsville,  NI 
Gear  Manufacturing,  Inc.,  Anaheim,  CA 
Geiger  Manufacturing,  Inc.,  Stockton,  CA 
Gene's  Gundrilling  Inc.,  Alahambra,  CA 
General  Aluminium  Forgings,  Colorado 

Springs,  CO 
General  Engineering  Company.  Toledo,  OH 
General  Grinding,  Inc.,  Oakland,  CA 
General  Machine  Shop,  Inc.,  Cheverly.  MD 
General  Machine-Diecron,  Inc.,  Griffin,  GA 
GeneralTool  &  Die  Company,  Inc.,  Racine, 

Wl 
General  Tool  Company,  Cincinnati,  OH 
Genesee  Manufacturing  Company,  Inc. 

Rochester,  NY 
Genesee  Metal  Stampings.  Inc.,  West 

Henrietta,  NY 
Genesee  Precision  Mfg..  Inc.,  Avon,  NY 
Gentec  Manufacturing  Inc.,  San  Jose,  CA 
Geometric  Tool  &  Machine  Co.,  Inc.. 

Piedmont,  SC 
George  Welsch  &  Son  Company.  Cleveland, 

OH 
German  Machine,  Inc.,  Rochester,  NY 
Germantown  Tool  &  Machine,  Works,  Inc., 

Huntingdon  V«lle,  PA 
Gibbs  Die  Casting  Corporation,  Henderson. 

KY 
Gibbs  Machine  Company,  Inc.,  Greensboro, 

NC 
Gilbert  Machine  &  Tool  Company.  Greene, 

NY 
Gill  Tool  &  Die,  Inc.,  Grand  Rapids.  MI 
Gillette  Machine  &  Tool  Co  Inc..  Rochester. 

NY 
Girard  Tool  &  Die/Jackburn  Mfg.,  Inc.,  Girard, 

PA 
Gischel  Machine  Company  Inc..  Baltimore, 

MD 
Givmar  Precision  Machining.  Mountain 

View.  CA 
Glaze  Tool  &  Engineering.  Inc..  New  Haven. 

IN 
Glendale  Machine  Company.  Inc.,  Solon,  OH 
Glendo  Corporation,  Emporia,  KS 
Glidden  Machine  &  Tool,  Inc.,  North 

Tonawanda,  NY 
Global  Precision,  Inc.,  Davie,  FL 
Global  Shop  Solutions,  The  Woodlands,  TX 
Godwin— SBO.  L.P.,  Houston,  TX 
Golis  Machine,  Inc..  Montrose,  PA 
Graham  Tech  Inc.,  Cochranton,  PA 
Grand  Valley  Manufacturing,  Company, 

Titusville!  PA 
Graybill's  Tool  &  Die,  Inc..  Manheim.  PA 
Great  Lakes  E.D.M.  Inc..  Clinton  Twp..  MI 
Great  Lakes  Metal  Treating.  Inc..  Tonawanda, 

NY 
Great  Lakes  Tooling  Inc.,  Cleveland.  OH 
Great  Western  Grinding  &  Eng..  Inc.. 

Huntington  Beach.  CA 
Grind-All  Precision  Tool  Co.,  Inc.,  Clinton 

Township.  MI 
Grind-All,  Inc..  Cleveland,  OH 
Grindworks  Inc.,  Glendaie,  AZ 
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Grosmann  Precision.  Ballwin.  MO 
Grover  Gundrilling.  Inc..  Norway,  ME 
Guill  Tool  &  Engineering  Co..  Inc..  West 

Warwick.  RI 
Gulf  South  Machine/Drilex  Corp..  Houston, 

TX 
Gurney  Precision  Machining,  Saint 

Petersburg,  FL 
Gustav's  Tool  &  Die,  Inc.,  Seguin,  TX 
H  &  H  Machine  Company,  Whittier.  CA 
H  &  H  Machine  Shop  of  Akron,  Inc.,  Akron, 

OH 
H  &  H  Machined  Products,  Inc.,  Erie,  PA 
H  &  K  Machine  Service  Co.  Inc.,  O'Fallon, 

MO 
H  &  M  Machining  Inc.,  Machesney  Park,  IL 
H  &  M  Precision  Machining.  Santa  Clara,  CA 
H  &  W  Machine  Company,  Broomfield,  CO 
H  &  W  Tool  Company,  Inc.,  Dover,  NJ 
H  B  Machine,  Inc.,  Phoenix.  AZ 
H  Brauning  Company.  Inc..  Manassas.  VA 
H  D  &  K  Mold  Company,  Inc.,  Hilton,  NY 
H  H  Mercer,  Inc.,  Mesquite,  TX 
H  R  M  Machine.  Inc..  Costa  Mesa.  CA 
Haberman  Machine.  Inc.,  St.  Paul,  MN 
Haig  Precision  Mfg.  Corp.,  Campbell,  CA 
Hal-West  Technologies,  Inc.,  Kent,  WA 
Hamblen  Gage  Corporation,  Indianapolis,  IN 
Hamill  Manufacturing  Company,  Trafford, 

PA 
Hamilton  Mold  &  Machine,  Inc.,  Cleveland. 

OH 
Hamilton  Tool  Company,  Inc.,  Meadville,  PA 
Hammill  Manufacturing  Company,  Toledo, 

OH 
Hammon  Precision  Technologies,  Hayward, 

CA 
Hanover  Machine  Company.  Ashland,  VA 
Hans  Rudolph.  Inc.,  Kansas  City,  MO 
Hansen  Engineering,  Harbor  City,  CA 
Hanson  Mold,  St.  Joseph,  MI 
Hardy  Machine  Inc.,  Hatfield,  PA 
Hardy-Reed  Tool  &  Die  Co.,  Manitou  Beach, 

MI 
Haumiller  Engineering  Company,  Elgin,  IL 
Hawkeye  Precision,  Inc.,  Gilbert,  AZ 
Hawkins  Machine  Company,  Inc.,  Coventry, 

RI 
Hawkinson  Mold  Engineering  Co.,  Alhambra, 

CA 
Hayden  Corporation,  West  Springfield,  MA 
Heatherington  Machine  Corp.,  Orlando,  FL 
Heinhold  Engineering  &  Machine,  Co..  Inc.. 

Salt  Lake  City.  UT 
Heitz  Machine  &  Manufacturing.  Co., 

Maryland  Heights.  MO 
Hellebusch  Tool  &  Die,  Inc.,  Washington,  MO 
Helm  Precision,  Ltd.,  Phoenix,  AZ 
Henman  Engineering  &  Machine,  Muncie,  IN 
Hercules  Machine  Tool  &  Die,  Warren,  MI 
Herman  Machine.  Inc..  Tallmadge.  OH 
Herrick  &  Cowell  Company,  Hamden,  CT 
Hetrick  Mfg.,  Inc..  Lower  Burrell.  PA 
Heyden  Mold  &  Bench  Company,  Tallmadge, 

OH 
Hi  Tech  Manufacturing,  LLC,  Greensboro,  NC 
Hi-Tech  Machining  &  Engineering  LLC, 

Tucson.  AZ 
Hi-Tech  Tool  Industries.  Inc..  Sterling 

Heights.  MI 
Hiatt  Metal  Products  Company.  Muncie,  IN 
Hickory  Machine  Company.  Inc.,  Newark, 

NY 
High-Tech  Industries,  Holland.  MI 
Highland  Mfg.  Inc..  Manchester,  CT 
Hill  Engineering,  Inc.,  A  Mestek  Co.,  Villa 
Park,  IL 


Hillcrest  Precision  Tool  Co.  Inc..  Haverhill. 

MA 
Hillcrest  Tool  &  Die.  Inc.,  Titusville,  PA 
Hilton  Tool  &  Die  Corporation,  Rochester.  NY 
Hittle  Machine  &  Tool  Company. 

Indianapolis.  IN 
Hobson  &  Motzer.  Inc.,  Durham,  CT 
Hodon  Manufacturing  Inc.,  Willoughby,  OH 
Hoffman  Custom  Tool  &  Die,  Newport  Beach, 

CA 
Hoffstetter  Tool  &  Die,  Clearwater,  FL 
Holland  USA,  Muskegon,  MI 
HoUis  Line  Machine  Co..  Inc.,  Hollis,  NH 
Holmes  Manufacturing  Corporation, 

Cleveland,  OH 
Homeyer  Tool  and  Die  Co.,  Marthasvilje.  MO 
Hoppe  Tool.  Inc..  Chicopee.  MA 
Horizon  Industries.  Columbia.  PA 
Howard  Tool  Co.  Inc.,  Bangor,  ME 
Hubbell  Machine  Company,  Inc.,  Cleveland, 

OH 
Humboldt  Instrument  Company,  San 

Leandro,  CA 
Hunt  Machine  &  Manufacturing  Co., 

Tallmadge,  OH 
Hyde  Special  Tools,  Saegertown,  PA 
Hydrodyne  Division  of  FPI,  Inc.,  Burbank. 

CA 
Hydromat.  Inc.,  St.  Louis,  MO 
Hygrade  Precision  Technologies,  Inc., 

Plainville,  CT 
Hytron  Manufacturing  Company.  Inc., 

Huntington  Beach.  CA 
Ideal  Grinding  Technologies,  Inc. 

Chatsworth.  CA 
Ideal  Tool  Co.  Inc..  Meadville.  PA 
Imperial  Die  &  Manufacturing  Co.. 

Strongsville.  OH 
Imperial  Machine  &  Tool  Company, 

Wadsworth,  OH 
Imperial  Mfg.,  Santa  Fe  Springs,  CA 
Imperial  Newbould,  Meadville,  PA 
Imperial  Tool  &  Manufacturing  Co.,  Inc., 

Lexington,  KY 
Indiana  Tool  &  Die  Company,  Die  Sets  Inc.. 

Indiana.  PA 
Industrial  Babbitt  Bearing.  Services.  Inc., 

Gonzales.  LA 
Industrial  Custom  Automatic  Machine 

(ICAMJ.  Dayton.  OH 
Industrial  Grinding.  Inc..  Dayton,  OH 
Industrial  Machine  &  Tool  Co.,  Inc., 

Nashville.  TN 
Industrial  Machine  Company,  Oklahoma 

City,  OK 
Industrial  Maintenance,  &  Electrical 

Corporation,  Lavergne,  TN 
Industrial  Mold  +  Machine,  Twinsburg,  OH 
Industrial  Molds,  Inc..  Rockford.  IL 
Industrial  Precision  Products,  Inc.,  Oswego, 

NY 
Industrial  Tool  &  Machine  Co.,  Cuyahoga 

Falls,  OH 
Industrial  Tool,  Die  &.  Engineering,  Inc., 

Tucson,  AZ 
Industrial  Tooling  Technologies,  Inc., 

Muskegon.  MI         , 
Ingersoll  Contract  Manufacturing.  Company, 

Rockford,  IL 
Injection  Mold  &  Machine  Company,  Akron, 

OH 
Inland  Tool  &  Manufacturing  Co.,  Kansas 

City.  KS 
Inline  Inc.,  Phoenix.  AZ 
Innex  Industries.  Inc..  Rochester.  NY 
Integrated  Aerospace,  Santa  Ana,  CA 
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Integrated  Fabrication  and  Machine, 

Sharpsville,  PA 
Integrated  Machine  Systems,  Bethel,  CT 
Integrity  Mfg.  L.L.C.,  Farmington,  CT 
ntemational  Stamping  Inc.,  Warwick,  RI 
ntrex  Corporation,  Louisville,  CO 
verson  Industries,  Inc.,  Wyandotte,  MI 
IDRAPRINCE,  Holland,  MI 
ILM  Tool,  Inc.,  Hayward,  CA 
IMS,  Inc.,  Decatur,  AL 
SO  Machining,  Inc.,  Pleasanton,  CA 
SYS  Manufacturing,  Inc.,  Concord,  CA 
ITM,  Schertz,  TX 
k  A  Tool  Company,  Inc.,  Franklin,  PA 
&  F  Machine  Inc.,  Cypress,  CA 
&  G  Machine  &  Tool  Co.,  Inc.,  Walworth, 

NY 

6  J  Tool  Co.,  Inc.,  Louisville,  KY 
&  M  Machine,  Inc.,  Fairport  Harbor,  OH 
k  M  Unlimited,  Ashland  City,  TN 
B  Tool  Die  &  Engineering,  Inc.,  Fort  Wayne. 

IN 

B  Tool,  Inc.,  Placentia,  CA 
C  B  Precision  Tool  &  Mold,  Inc.,  Commerce 

City,  CO 
D  Kauffman  Machine  Shop,  Inc.,  Christiana, 

PA 
F  Fredericks  Tool  Company,  Inc., 

Farmington,  CT 

I  Machine  Company,  Inc.,  San  Diego,  CA 
K  Tool  &  Die,  Inc.,  Apollo,  PA 
M  Mold  South,  Easley,  SC 
M  Mold,  Inc.,  Piqua,  OH 
M  P  Industries,  Inc.,  Cleveland,  OH 
M  S  Mold  &  Engineering  Co.,  Inc.,  South 

Bend,  IN 

S  Die  &  Mold,  Inc.,  Byron  Center,  MI 
W  Harwood  Company,  Cleveland,  OH 
.B.A.T.  t/a  Cherry  Hill,  Precision,  Cherry 

Hill,  NJ 
acksonville  Machine  Inc.,  Jacksonville,  IL 
aco  Engineering,  Anaheim,  CA 
aquith  Carbide  Corporation,  Ipswich,  MA 
asco  Tools  Inc.,  Cutting  Tools  Division, 

Rochester,  NY 
atco  Machine  &  Tool  Company,  Inc., 

Pittsburgh,  PA 
ena  Tool  Corporation,  Dayton,  OH 
enkins  Machine,  Inc.,  Bethlehem,  PA 
ennison  Corporation,  Carnegie,  PA 
ei^ens  Tool  and  Mold,  Englewood,  OH 
ergens.  Inc.,  Cleveland,  OH     , 
esse  Industries,  Inc.,  Sparks,  NV 
et  Products  Co.,  Inc.,  Phoenix,  AZ 
et  Products,  Inc.,  East  Bridgewater,  MA 
ewett  Machine  Mfg.  Co.,  Inc.,  Richmond,  VA 
ig  Grinding  Service  Company,  Cleveland, 

OH 
irgens  Modem  Tool  Corporation, 

Kalamazoo,  MI 
obBOSS  Software/Exact,  Edina,  MN 
ohnson  Engineering  Company,  Indianapolis, 

IN 

ohnson  Precision,  Inc.,  Buffalo,  NY 
ohnson  Tool,  Inc.,  Fairview,  PA 
oint  Production  Technology,  Inc.,  Macomb, 

MI 
oint  Venture  Acquisition  Co.,  LLC, 

Saegertown,  PA 
bnco  Tool  Company,  Racine,  WI 
uell  Machine  Company,  Inc.,  Pomona,  CA 
JBK  Manufacturing  &  Development,  Co., 

Dayton,  OH 
J2  Precision  CNC,  Inc.,  Phoenix,  AZ 
K  8t  E  Mfg.  Company,  Lee's  Summit.  MO 
K  &  H  Mold  &  Machine  Division.  Akron,  OH 


K  &  H  Precision  Products,  Inc.,  Honeoye 

Falls,  NY 
K  &  M  Mathine-Fabricating,  Inc.,  Cassopolis, 

MI 
K  &  S  Tool  &  Die,  Inc.,  Meadville,  PA 
K  &  S  Tool  &  Mfg.  Company,  Inc.,  Jamestown, 

NC 
K  L  H  Industries,  Inc.,  Germantown,  WI 
K  M  S  Machine  Works,  Inc.,  Taunton,  MA 
K  Mold  &  Engineering,  Inc.,  Granger,  IN 
K  V,  Inc.,  Huntingdon  Valle,  PA 
K.C.K.  Tool  &  Die  Co.,  Inc.,  Femdale,  MI 
K-Form,  Inc.,  Tustin,  CA 
Ka-Wood  Gear  &  Machine  Company, 

Madison  Heights,  MI 
Kahre  Brothers,  Inc.,  Evansville,  IN 
Kalman  Manufacturing,  Morgan  Hill,  CA 
Kansas  City  Screw  Products  Inc.,  Kansas 

City,  MO 
Karlee,  Garland,  TX 
Karsten  Precision,  Phoenix,  AZ 
Kaskaskia  Tool  &  Machine,  Inc.,  New  Athens, 

IL 
Kaufhold  Machine  Shop,  Inc.,  Lancaster,  PA 
Kearflex  Engineering  Company,  Warwick,  RI 
Keck-Schmidt  Tool  &  Die,  South  El  Monte, 

CA 
Kell-Strom  Tool  Company,  Inc., 

Wethersfield,  CT 
Kellems  &  Coe  Tool  Corporation, 

Jeffersonville,  IN 
Keller  Technology  Corporation,  Tonawanda, 

NY 
Kelley  Industries,  Inc.,  Eighty  Four,  PA 
Kelly  &  Thome,  Pomona,  CA 
Kelm  Acubar  Company,  Benton  Harbor,  MI 
Kem-Mil-Co,  Hayward,  CA 
Kemco  Tool  &  Machine  Company,  Kirkwood, 

MO 
Kenlee  Precision  Corporation;  Baltimore,  MD 
Kennametal  Inc.,  Latrobe,  PA 
Kennebec  Tool  &  Die  Co.,  Inc.,  Augusta,  ME 
Kennedy  &  Bowden  Machine  Company,  La 

Vergne,  TN 
Keimick  Mold  &  Die,  Inc.,  Cleveland,  OH 
Kentucky  Machine  &  Tool  Company, 

Louisville,  KY 
Kern  Special  Tools  Company,  Inc.,  New 

Britain,  CT 
Keyes  Machine  Works,  Inc.,  Gates,  NY 
Keystone  Machine,  Inc.,  Littlestown,  PA 
Kimberly  Gear  &  Spline,  Inc.,  Phoenix,  AZ 
King  Machine  &  Engineering  Co.,  Inc., 

Indianaptolis,  IN 
King  Systems  Corporation,  Plastics 

Technology  Division,  Noblesville,  IN 
Klein  Steel  Service,  Inc.,  Rochester,  NY 
Knight  Industries  Precision  Machining,  Inc., 

Corona,  CA 
Knowlton  Manufacturing  Company, 

Norwood,  OH 
Knust— S  B  O,  Houston,  TX 
Kordenbrock  Tool  &  Die  Company, 

Cincinnati,  OH 
Kovacs  Machine  &  Tool  Company,  Inc., 

WalHngford,  CT 
Krause  Tool,  Inc..  A-Z  Corp.  Div.  of  Krause 

Tool,  Golden,  CO 
Kuhn  Tool  &  Die  Co.,  Meadville,  PA 
Kurt  J.  Lesker  Company,  Clairton,  PA 
L  &  L  Machine,  Inc.,  Ludlow,  MA 
L  &  L  Tool  &  Die,  Gardena,  CA 
L  &  P  Machine,  Inc.,  Santa  Clara,  CA 
L  A  I  Southwest,  Inc.,  Phoenix,  AZ 
L  H  Carbide  Corporation,  Fort  Wayne,  IN 
L  P  I  Corporation,  Hollywood,  FL 


L  R  G  Corporation,  )eannette,  PA 

L  R  W  Cutting  Tools,  bic.  Phoenix.  AZ 

L  T  L  Company,  Inc.,  Rockford,  IL 

L.  P.  Engineering  Co.,  Carson,  CA 

Lake  Manufacturing  Co.,  Inc.,  Newburyport, 

MA 
Lakeside  Manufacturing  Company, 

Stevensville,  MI 
Lamb  Machine  &  Tool  Compemy, 

Indianapolis,  IN 
Lamina,  Inc.,  Farmington  Hills,  MI 
Lampin  Corporation,  Uxbridge,  MA 
Lancaster  Machine  Shop,  Lancaster,  TX 
Lancaster  Metal  Products  Company, 

Lancaster,  OH 
Lancaster  Mold,  Inc.,  Lancaster,  PA 
Land  Specialties  Manufacturing  Co.,  Inc., 

Raytown,  MO 
Lane  Enterprise,  Rochester,  NY 
Lane  Punch  Corporation,  Salisbury,  NC 
Laneko  Engineering  Company,  Ft. 

Washington,  PA 
Laneko  Roll  Form,  Inc.,  Hatfield,  PA 
Lange  Precision,  Inc.,  Fullerton,  CA 
Langenau  Manufacturing  Company, 

Cleveland,  OH 
Laron  Incorporated.  Kingman,  AZ 
Las  Cruces  Machine  Manufacturing  &, 

Engineering,  Las  Cruces,  NM 
Laser  Automation,  Inc.,  Chagrin  Falls,  OH 
Laser  Fabrication  &  Machine  Co..  Inc., 

Alexandria,  AL 
Laser  Tool,  Inc.,  Saegertown,  PA 
Latva  Machine,  Inc.,  Newport,  NH 
Lavigne  Manufacturing,  Inc.,  Cranston,  RI 
Layke  Incorporated,  Phoenix,  AZ 
Layke  Tool  &  Manufacturing,  inc.,  Meadville, 

PA 
Ledford  Engineering  Company,  Inc.,  Cedar. 

Rapids,  lA 
Lee's  Grinding,  Inc.,  Cleveland,  OH 
Leech  Industries,  Inc.,  Meadville.  PA 
Lees  Enterprise,  Chatsworth,  CA 
Leese  &  Co.,  Inc.,  Greensburg,  PA 
Leggett  &  Plaft,  Inc.,  Whittier,  CA 
Leicester  Die  &  Tool,  Inc.,  Leicester,  MA 
Lenz  Technology  Inc.,  Mountain  View,  CA 
Leonardi  Manufacturing  Co.,  Inc.,  Weedsport, 

NY 
Lewis  Aviation,  Phoenix,  AZ 
Lewis- Machine  &  Tool  Co.  Inc.,  Cuba,  MO 
Lewis  Machine  and  Tool  Company.  Milan.  IL 
Liberty  Precision  Industries,  Ltd.,  Rochester, 

NY 
Libra  Precision  Machining.  Tecumseh,  MI 
Ligi  Tool  &  Engineering.  Inc.,  Deerfield 

Beach,  FL 
Lilly  Software  Associates,  Inc.,  Hampton.  NH 
Limmco.  Inc.,  New  Albany,  IN 
Linmark  Machine  Products,  Inc.,  Union,  MO 
Little  Rhody  Machine  Repair.  Inc..  Coventry. 

RI 
Littiecrest  Machine  Shop.  Inc..  Houston,  TX 
Lloyd  Company,  Houston,  TX 
Lloyd  Tool  &  Manufacturing  Corp.,  Burton, 

MI 
Lobart  Company,  Pacoima,  CA 
Loecy  Precision  Mfg..  Mentor,  OH 
Lordon  Engineering,  Gardena,  CA 
Loud  Engineering  and  Manufacturing,  Inc., 

Ontario.  CA 
Loyal  Machine  Company,  Inc.,  Chelsea,  MA 
Luick  Quality  Gage  &  Tool.  Inc..  Muncie.  IN 
Lunar  Tool  &  Machinery  Company.  St.  Louis. 

MO 
Lunar  Tool  &  Mold,  Inc.,  North  Royalton,  OH 
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Lunquist  Manufacturing  Corp.,  Rockford,  IL 
Lux  Manufacturing.  Inc.,  Sunnyvale,  CA 
Lynn  Welding  Co.  Inc.,  Newington,  CT 
Lyons  Tool  &  Die  Company,  Meriden,  CT 
LOMA  Automation  Technologies,  Inc., 

Louisville,  KY 
M  &  D  Loe  Manufacturing,  Inc.,  Benicia,  CA 
M  &  H  Engineering  Company,  Inc.,  Danvers, 

MA 
M  &  H  Tool  &  Die,  Inc.,  Gadsden,  AL 
M  &  J  Grinding  &  Tool  Co.,  Holland,  OH 
M  &  I  Valve  Services,  Inc.,  Lafayette,  LA 
M  C  Mold  &  Machine,  Inc.,  Tallmadge,  OH 
M  D  F  Tool  Corporation,  North  Royalton,  OH 
M  F  Engineering  Co.  Inc.,  Bristol,  RI 
M  H  S  Automation,  Round  Lake  Beach,  IL 
M  P  E  Machine  Tool  Inc.,  Coriry,  PA 
M  P  Technologies,  Inc.,  Brecksville,  OH    v 
M  S  Willett,  Inc.,  Cockeysville,  MD 
M.  R.  Mold  &  Engineering  Corp..  Brea,  CA 
M-Ron  Corporation,  Glendale,  AZ 
M-Tron  Manufacturing  Company,  Inc.,  San 

Fernando,  CA  ■ 
Mac  Machine  and  Metal  Works,  Inc. 

Connersville,  IN 
Mac-Mold  Base,  Inc.,  Romeo,  MI 
Machine  Incorporated,  Stoughton,  MA 
Machine  Specialties,  Inc.,  Greensboro,  NC 
Machine  Tooling,  Inc.,  Cleveland,  OH 
Machine  Works,  Inc.,  Phoenix,  AZ 
Machinist  Cooperative,  Gilroy,  CA 
MacKay  Manufacturing,  Spokane.  WA 
Maddo'x  Metal  Works,  Inc.,  Dallas,  TX 
Magdic  Precision  Tooling,  Inc.,  East 

McKeesport,  PA 
Maghieise  Tool  Corporation,  Grand  Rapids, 

MI 
Magna  Machine  &  Tool  Company,  New 

Castle,  IN 
Magnum  Manufacturing  Center,  Inc., 

Colorado  Springs,  CO 
Magnus  Precision  Manufacturing,  Inc., 

Phelps,  NY 
Mahuta  Tool  Corp.,  Germantowii,  WI 
Main  Tool  &  Mfg.  Co.,  Inc.,  Minneapolis,  MN 
Maine  Machine  Products,  South  Paris,  ME 
Mainline  Machine,  Inc.,  Broussard,  LA 
Majer  Precision  Engineering,  Inc.,  Tempe,  AZ 
Major  Tool  &  Machine,  Inc.,  Indianapolis,  IN 
Makino,  Mason,  OH 

Malmberg  Engineering,  Inc.,  Livermore,  CA 
Manda  Machine  Company,  Inc.,  Dallas,  TX 
Manetek,  Inc.,  Broussard,  LA 
Manheim  Special  Machine  Shop,  Manheim, 

PA 
Mann  Tool  Company,  Inc.,  Pacific,  MO 
Manufacturing  Machine  Corp.,  Pawtucket,  RI 
Manufacturing  Service  Corp.,  West  Hartford, 

CT 
Marberry  Machine,  Inc.,  Houston,  TX 
Marco  Manufacturing  Company,  Akron,  OH 
MardOn  Tool  &  Die  Company,  Inc., 

Rochester,  NY 
Marini  Tool  &  Die  Company,  Inc.,  Racine,  WI 
Marion  Tool  and  Die,  Inc.,  Terre  Haute,  IN 
Maris  Systems  Design,  Inc.,  Spencerport,  NY 
Markham  Machine  Co.  Inc.,  Akron,  OH 
Marlin  Tool,  Inc.,  Cuyahoga  Falls,  OH 
Marox  Corporation,  Holyoke,  MA 
Marquette  Tool  &  Die  Company,  St.  Louis, 

MO 
Marshall  Manufacturing  Company, 

Minneapolis.  MN 
Martinelli  Machine,  San  Leandro,  CA 
Masco  Machine,  Inc.,  Cleveland,  OH 
Massachusetts  Machine  Works  Inc., 

Westwood,  MA 


Master  Cutting  &  Engineering,  Inc.,  Santa  Fe 

Springs,  CA 
Master  Industries  Inc.,  Piqua,  OH 
Master  Research  &  Manufacturing,  Inc., 

Norwalk,  CA 
Master  Tool  &  Mold,  Inc..  Grafton,  WI 
Mastercraft  Mold,  Inc.,  Phoenix,  AZ 
Mastercraft  Tool  &  Machine  Co.,  Inc., 

Southington,  CT 
Mastercraft  Tool  Co.,  St,  Louis,  MO 
Matthews  Gauge,  Inc.,  Santa  Ana,  CA 
Maudlin  &  Son  Manufacturing  Co.,  Inc. 

Kemah,  TX 
May  Technology  &  Mfg.,  Inc.,  Kansas  City, 

MO 
May  Tool  &  Die,  Inc.,  North  Royalton,  OH 
MaTech  Machining  Technologies,  Inc., 

Hebron,  MD 
McAfee  Tool  &  Die,  Inc.,  Uniontown,  OH 
McCurdy  Tool  &  Machine  Inc.,  Caledonia,  IL 
McGill  Manufacturing  Company,  Flint,  MI 
McKee  Carbide  Tool  Division,  Olanta,  PA 
McKenzie  Automation  Systems,  Inc., 

Rochester,  NY 
McNeal  Enterprises,  Inc.,  San  Jose,  CA 
McNeil  Industries,  Inc.,  Willoughby,  OH 
McNeill  Manufacturing  Company,  Oakland, 

CA 
McSwain  Manufacturing  Corp.,  Cincinnati, 

OH 
Meadville  Plating  Company,  Inc.,  Meadville, 

PA 
Meadville  Tool  Grinding,  Meadville,  PA 
Mechanical  Drive  Components,  Inc., 

Chicopee.  MA 
Mechanical  Manufacturing  Corp.,  Sunrise,  FL 
Mechanical  Metal  Finishing  Co.,  Gardena, 

CA 
Mechanized  Enterprises,  Inc.,  Anaheim,  CA 
Medved  Tool  &  Die  Company,  Elm  Grove,  WI 
Menegay  Machine  &  Tool  Company,  Canton, 

OH 
Mercer  Machine  Company,  Inc., 

Indianapolis,  IN 
Merit  Gage,  Inc.,  St.  Louis  Park,  MN 
Merritt  Tool  Company,  Inc.,  Kilgore,  TX 
Metal  Form  Engineering,  Redlands,  CA 
Metal  Processors  Inc.,  Stevensville,  MI 
Metal-Tek  Machining  Inc.,  Phoenix,  AZ 
Metalcraft,  Inc.,  Tempe,  AZ 
Metallon,  Inc.,  Thomaston,  CT 
Metalsa — Perfek,  Novi,  MI 
Metco  Manufacturing  Company,  Inc., 

Warrington,  PA 
Metplas,  Inc.,  Natrona  Heights,  PA 
Metric  Machining,  Monrovia,  CA 
Metro  Manufacturing,  Inc.,  Phoenix,  AZ 
Metz  Tool  &  Die  Works,  Rockford,  IL 
Miami  Tool  &  Die,  Inc.,  Huntington,  IN 
Micro  Facture  LLC,  Mountville,  PA 
Micro  Instrument  Corporation,  Boulder  City, 

NV 
Micro  Manufacturing,  Caledonia,  MI 
Micro  Matic  Tool,  Inc.,  Youngstown,  OH 
Micro  Precision  Company,  Houston,  TX 
Micro  Punch  &  Die  Company,  Rockford,  IL 
Micro  Surface  Engineering,  Inc.,  Bal-tec 

Division,  Los  Angeles,  CA 
Micro  Tool  &  Manufacturing,  Inc.,  Meadville, 

PA 
Micro-Tronics,  Inc.,  Tempe.  AZ 
Mid-Central  Manufacturing,  Inc.,  Wichita,  KS 
Mid-Conn  Precision  Manufacturing  LLC, 

Bristol,  CT 
Mid-Continent  Engineering,  Inc., 
Minneapolis,  MN 


Mid-State  Manufacturing,  Inc.,  Milldale,  CT 
Mid-States  Forging  Die  &  Tool,  Co.,  Inc., 

Rockford,  IL 
Midland  Precision  Machining,  Inc.,  Tempe, 

AZ 
Midway  Mfg.  Inc.,  Elyria,  OH 
Midwest  Tool  &  Die  Corporation,  Fort 

Wayne,  IN  , 

Midwest  Tool  &  Engineering  Co.,  Dayton,  OH 
Mikron  Machine,  Inc.,  Cranesville,  PA 
Milco  Wire  EDM,  Inc.,  &  Milco  Waterjet. 

Huntington  Beach,  CA 
Millat  Industries  Corp.,  Dayton,  OH 
Miller  Equipment  Corporation,  Richmond, 

VA  - 

Miller  Mold  Company,  Saginaw,  Ml 
Milrose  Industries,  Cleveland,  OH 
Milwaukee  Precision  Corporation, 

Milwaukee,  WI 
Milwaukee  Punch  Corporation,  Greendale, 

WI 
Minco  Tool  &  Mold  Inc.,  Dayton,  OH 
Mission  Tool  &  Manufacturing  Co.,  Inc., 

Hayward,  CA 
Mitchell  Machine,  Inc.,  Springfield,  MA 
Mitchum  Schaefer,  Inc.,  Indianapolis,  IN 
Mittler  Brothers  Machine  &  Tool,  Division- 

Mittler  Corporation,  Foristell,  MO 
Mod  Tech  Industries,  Inc.,  Shawano,  WI 
Model  Machine  Company,  Inc.,  Baltimore, 

MD 
Modern  Industries  Inc.,  Phoenix,  AZ 
Modern  Machine  Company,  San  Jose,  CA 
Modern  Machine  Company,  Bay  City,  MI 
Modern  Technologies  Corp.,  Xenia,  OH 
Mold  Threads  Inc.,  Branford,  CT 
Moldcraft,  Inc.,  Depew,  NY 
Moldesign,  Inc.,  Knoxville,  TN  ' 
Monks  Manufacturing  Co.,  Im.,  Wilmington, 

MA 
Monroe  Tool  &  Die  Co.,  Rochester,  NY 
Monsees  Tool  &  Die,  Inc.,  Rochester,  NY 
Montgomery  Machine  Company,  Houston, 

TX 
Moon  Tool  &  Die  Inc.,  Conneaut  Lake,  PA 
Moore  Gear  Mfg.  Co.,  Inc.,  Hermann,  MO 
Moore  Quality  Tooling,  Inc.,  Dayton,  OH 
Moore's  Ideal  Products,  Covina,  CA 
Morlin  Incorporated,  Erie,  PA 
Morris  Machine  Co.,  Inc.,  Indianapolis,  IN 
Morton  &  Company,  Inc.,  Wilmington,  MA 
Moseys'  Production  Machinists  Inc., 

Anaheim,  CA 
Mound  Laser  and  Photonics  Center, 

Miamisburg,  OH 
Mountain  States  Automation,  Inc., 

Englewood,  CO 
Mueller  Machine  &  Tool  Company,  Berkeley, 

MO 
Muller  Tool  Inc.,  Cheektowaga,  NY 
Multi-Tool,  Inc.,  Saegertown,  PA 
Mutual  Precision,  Inc.,  West  Springfield,  MA 
Mutual  Tool  &  Die,  Inc.,  Dayton,  OH 
Myers  Industries,  Akro-Mils  Division,  Akron, 

OH 
Myers  Precision  Grinding  Company  Inc.. 

Warrensville  Hts,  OH 
Myles  Tool  Co.,  Inc.,  Sanborn,  NY 
MCD  Plastics  &  Manufacturing  Inc.,  Piqua, 

OH 
MCTD,  Inc.,  Michigan  City,  IN 
MKR  Fabricators,  Saginaw,  MI 
MPC  Industries,  Inc.,  Irvine,  CA 
MRC  Technologies,  Buffalo,  NY 
N  C  Dynamics,  Inc.,  Long  Beach,  CA 
N  E  T  &  Die  Company,  Inc.,  Fulton,  NY 
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Nashville  Machine  Company,  Inc.,  Nashville, 

TN 
National  Carbide  Die,  McKeesport,  PA 
National  Jet  Company,  Inc.,  La  Vale,  MD 
National  Tool  &  Machine  Co.  Inc.,  East  St. 

Louis,  IL 
Nationwide  Precision  Products,  Corp., 

Rochester,  NY 
Nelson  Bros.  &  Strom  Co.,  Inc.,  Racine,  WI 
Nelson  Engineering,  Garden  Grove,  CA 
Nelson  Grinding,  Inc.,  FuUerton,  CA 
Nelson  Precision  Drilling  Co.,  Glastonbury, 

CT 
Nerjan  Development  Company,  Stemiford,  CT 
Neutronics,  Inc.,  Phoenix,  AZ 
New  Century  Fabricators,  Inc.,  New  Iberia, 

LA 
New  England  Die  Co.,  Inc.,  Waterbury,  CT 
New  England  Precision  Grinding,  Inc., 

Holliston,  MA 
New  Standard  Corporation,  York,  PA 
Newman  Machine  Company,  Inc., 

Greensboro,  NC 
Niagara  Punch  &  Die  Corporation,  Buffalo, 

NY 
Nifty  Bar,  Inc.,  Penfield,  NY 
Niles  Machine  &  Tool  Works,  Inc., 

Livermore,  CA 
Nixon  Tool  Co.,  Inc.,  Richmond,  IN 
Noble  Tool  Corporation,  Dayton,  OH 
Norbert  Industries,  Inc.,  Sterling  Heights,  MI 
Nordon  Tool  &  Mold,  Inc.,  Rochester,  NY 
Noremac  Manufacturing  Corp.,  Westboro, 

MA 
Ncffman  Noble,  Inc.,  Cleveland,  OH 
North  Canton  Tool  Company,  Inc.,  Canton, 

OH 
North  Central  Tool  &  Die,  Inc.,  Houston,  TX 
North  Coast  Tool  &  Mold  Corp.,  Cleveland, 

OH 
North  Easton  Machine  Co.,  Inc.,  North 

Easton,  MA 
Northeast  E  D  M,  Newburyport,  MA 
Northeast  Manufacturing  Co.,  Inc.,  Stoneham, 

MA 
Northeast  Tool  &  Manufacturing,  Co.,  Indian 

Trail,  NC 
Northern  Machine  Tool  Company, 

Muskegon,  Ml 
Northern  Tool  &  Gage,  Inc.,  North  Royalton, 

OH 
Northwest  Machine  Works,  Inc.,  Grand 

Junction,  CO 
Northwest  Tool  &  Die  Company,  Inc.,  Grand 

Rapids,  MI 
Northwest  Tool  &  Die,  Inc.,  Meadville,  PA 
Northwood  Industries,  Inc.,  Perrysburg,  OH 
Norwood  Tool  Company,  Dayton,  OH 
Now-Tech  Industries  Inc.,  Lackawanna,  NY 
Nu-Tech  Industries,  Grandview,  MO 
Nu-Tool  Industries,  Inc.,  North  Royalton,  OH 
Numeric  Machine,  Fremont,  CA 
Numeric  Machining  Co.,  Inc.,  West 

Springfield,  MA 
Numerical  Concepts,  Inc.,  Terre  Haute,  IN 
Numerical  Precision,  Inc.,  Wheeling,  IL 
Numerical  Productions,  Inc.,  Indianapolis,  IN 
Numet  Machine,  Stratford,  CT 
NuTec  Tooling  Systems,  Inc.,  Meadville,  PA 
O  &  S  Machine  Company,  Inc.,  Latrobe,  PA 
O-A,  Inc.,  Agawam,  MA 
OEM  Industries,  Inc.,  Dallas,  TX 
O  E  M,  Inc.,  Corvallis,  OR 
O-D  Tool  &  Cutter  Inc.,  Mansfield,  MA 
O'Keefe  Ceramics,  Woodland  Park,  CO 
Oakley  Die  &  Mold  Company,  Inc.,  Mason, 

OH 


Obars  Machine  &  Tool  Company,  Toledo,  OH 
Oberg  Industries  Inc.,  Freeport,  PA 
Oconee  Machine  &  Tool  Company,  Inc., 

Westminster,  SC 
Oconnor  Engineering  Laboratories.  Costa 

Mesa,  CA 
Ohio  Gasket  &  Shim  Company,  Akron,  OH 
Ohio  Transitional  Machine  &  Tool,  Inc., 

Tolodo,  OH 
Oilfield  Die  Manufacturing  Co.,  Lafayette.  LA 
Omax  Corporation,  Kent,  WA 
Omega  One,  Inc.,  Maple  Heights,  OH 
Omega  Tool,  Inc.,  Menomonee  Falls,  WI 
Omni  Machine  Works,  Inc.,  Covington.  GA 
Omni  Tool,  Inc.,  Winston  Salem,  NC 
Optimized  EDM,  Santa  Clara,  CA 
Osbom  Products,  Inc.,  Phoenix,  AZ 
Overland  Boiling,  Dallas,  TX 
Overton  &  Sons  Tool  &  Die  Co.  Inc., 

Mooresville,  IN 
Overton  Corporation,  Willoughby,  OH 
P  &  A  Tool  &  Die.  Inc.,  Rochester,  NY 
P  &  N  Machine  Company,  Inc.,  Houston,  TX 
P  &  P  Mold  &  Die,  Inc.,  Tallmadge,  OH 
P  &  R  Industries,  Inc..  Rochester,  NY 
P  I  A  Group,  Inc.,  Cincinnati,  OH 
P.  Tool  &  Die  Company,  Inc.,  N.  Chili,  NY 
P-K  Tool  &  Manufacturing  Company, 

Chicago,  IL 
Pacific  Bearing  Company,  Rockford,  IL 
Pacific  Tool  &  Die,  Inc.,  Brunswick,  OH 
Pahl  Tool  Services,  Cleveland,  OH 
Palma  Tool  &  Die  Company,  Inc.,  Lancaster, 

NY 
Palmer  Machine  Company  Inc.,  Conway,  NH 
Palmer  Manufacturing  Company,  Maiden, 

MA 
Pankl  Aerospace  Systems,  Cerritos,  CA 
Pardlax.  Inc.,  Largo,  FL 
Paramount  Machine  &  Tool  Corp.,  Fairfield, 

NI 
Parker  Plastics  Corporation,  Pittsburgh,  PA 
Parr-Green  Mold  and  Machine  Co.,  North 

Canton,  OH 
Parris  Tool  &  Die  Company,  Goodlettsville, 

TN  , 

Parrish  Machine,  Inc.,  South  Bend,  IN 
Pasco  Tool  &  Die.  Inc.,  Meadville,  PA 
Patco  Machine  &  Fab,  Inc.,  Houston,  TX 
Path  Technologies,  Inc.,  Mentor,  OH 
Patkus  Machine  Company,  Rockford,  IL 
Patriot  Machine,  Inc.,  St.  Charles,  MO 
Patten  Tool  8e  Engineering,  Inc.,  Kittery,  ME 
Paul  E.  Seymour  Tool  &  Die  Co.,  North  East, 

PA 
Peerless  Precision,  Inc.,  Westfield,  MA 
Pegasus/Triumph  Manufacturing,  Inc.,  East 

Berlin,  CT 
Peko  Precision  Products,  Rochester,  NY 
Pell  Engineering  &  Manufacturing,  Inc., 

Pelham,  NH 
Penco  Precision,  Fontana,  CA 
Pendarvis  Manufacturing,  Anaheim,  CA 
Pendleton  Tool  Company,  Inc.,  Erie,  PA 
Peninsula  Screw  Machine  Products,  Inc., 

Belmont,  CA 
Penn  State  Tool  &  Die  Corp.,  North 

Huntingdon,  PA 
Penn  United  Tech,  Inc.,  Saxonburg,  PA 
Pennoyer-Dodge  Company,  Giendale,  CA 
Pennsylvania  Crusher,  Cuyahoga  Falls,  OH 
Pennsylvania  Tool  &  Gages,  Inc.,  Meadville, 

PA 
Pequot  Tool  &  Mfg.,  Inc.,  Pequot  Lakes,  MN 
Perfection  Tool  &  Mold  Corp.,  Dayton,  OH 
Perfecto  Tool  &  Engineering  Co.,  Anderson, 

IN 


Perfekta,  Inc.,  Wichita.  KS 

Performance  Grinding  &  Manufacturing,  Inc., 

Tempe,  AZ 
Performance  Machining  Inc..  Irwin.  PA 
Perry  Tool  &  Research  Inc..  Hayward,  CA  ^' 

Petersen  Precision  Engineering,  LLC, 

Redwood  City,  CA 
Peterson  Jig  &  Fixture,  Inc.,  Rockford,  MI 
Phil-Coin  Machine  &  Tool  Co.,  Inc..  Hudson, 

MA 
Philips  Machining  Company,  Inc., 

Coopersville.  MI 
Phoenix  Grinding,  Div.  of  Cal-Disc  Grinding 

Co.,  Phoenix,  AZ 
Phoenix  Metallics,  Phoenix.  AZ 
Phoenix  Tool  &  Gage,  Inc.,  Phoenix.  AZ 
Piece-Maker  Company.  Troy.  MI 
Pinnacle  Manufacturing  Co.,  Inc.,  Chandler. 

AZ     ■ 
Pinnacle  Precision  Co.,  Glassport,  PA 
Pioneer  Industries,  Seattle,  WA 
Pioneer  Precision  Grinding,  Inc.,  West 

Springfield,  MA 
Pioneer  Tool  &  Die  Comptany,  Akron,  OH 
Pioneer  Tool  &  Die,  Inc.,  Meadville.  PA 
Piper  Plastics,  Inc.,  Chandler,  AZ   ■ 
Pitt-Tex,  Latrobe.  PA 
Piano  Machine  &  Instrument  Inc., 

Gainesville,  TX 
Plastic  Mold  Technology  Inc..  Grand  Rapids, 

MI 
Plastipak  Packaging,  Inc.,  Package 

Development  Plant  67,  Medina,  OH 
Pleasanton  Tool  and  Manufacturing,  Inc., 

Pleasanton,  CA 
Plesh  Industries,  Inc.,  Buffalo,  NY 
Pol-Tek  Industries,  Ltd..  Cheeklowaga,  NY 
Polytec  Products  Corporation.  Menio  Park. 

CA 
Ponderosa  Industries,  Inc.,  Denver,  CO 
Popp  Machine  &  Tool,  Inc.,  Louisville,  KY 
Port  City  Machine  &  Tool  Company. 

Muskegon  Heights,  MI 
Portage  Knife  Company.  Inc.,  Mogadore,  OH 
Post  Products,  Inc.,  Kent,  OH 
Powers  Bros.  Machine,  Inc.,  Montebello.  CA 
Powill  Manufacturing  &  Engineering,  Inc., 

Phoenix,  AZ  , 

Practical  Machine  Company,  Barberton,  OH 
Precise  Products  Corporation,  Minneapolis, 

MN 
Precision  Aircraft  Components,  Inc.,  Dayton, 

OH 
Precision  Aircraft  Machining,  Co.,  Inc.  dba 

PAMCO.  Sun  Valley,  CA 
Precision  Automation  Co.,  Inc.,  Clarksville, 

IN 
Precision  Balancing  &  Analyzing  Co.,  Mentor, 

OH 
Precision  Boring  Company.  Detroit,  MI 
■  Precision  Components  Group.  Inc.,  Fremont. 

CA 
Precision  Die  &  Stamping  Inc.,  Tempe,  AZ 
Precision  Engineering  &  Mfg.  Co.,  PEMCO, 

Haymarket,  VA 
Precision  Engineering.  Inc..  Uxbridge.  MA 
Precision  Gage  &  Tool  Company.  Dayton.  OH 
Precision  Gage,  Inc.,  Tempe,  AZ 
Precision  Grinding  &  Mfg.  Corp.,  Rochester. 

NY 
Precision  Grinding  Inc..  Phoenix.  AZ 
Precision  Grinding,  Inc.,  Birmingham,  AL 
Precision  Identity  Corporation,  Campbell,  CA . 
Precision  Machine  &  Instrument,  Co., 

Houston,  TX 
Precision  Machine  &  Tool  Co.,  Longview.  TX 
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Precision  Machine  Company,  Lancaster,  PA 
Precision  Machine  Rebuilding,  Inc.,  Rogers, 

MN 
Precision  Machine  Works,  Aiken,  SC 
Precision  Manufacturing,  Technologies,  Inc., 

Grand  Junction,  CO 
Precision  Metal  Crafters,  Ltd.,  Greensburg. 

PA 
Precision  Metal  Fabrication,  Dayton,  OH 
Precision  Metal  Tooling,  Inc.,  Oakland,  CA 
Precision  Mold  &  Engineering,  Inc.,  Warren, 

MI 
Precision  Mold  Base  Corporation.  Tempe,  AZ 
Precision  Mold  Welding,  Inc.,  Little  Rock,  AR 
Precision  Products  Inc.,  Greenwood,  IN 
Precision  Resource,  California  Division, 

Huntington  Beach,  CA 
Precision  Resource  Tool  &  Machine, 

Division,  Shelton,  CT 
Precision  Resources,  Hawthorne,  CA 
Precision  Specialists,  Inc.,  West  Berlin,  NJ 
Precision  Specialties.  San  Jose,  CA 
Precision  Stamping  &  Tool,  Inc.,  Irvine,  CA 
Precision  Stamping,  Inc.,  Farmers  Branch,  TX 
Precision  Technology,  Inc..  Chandler,  AZ 
Precision  Tool  &  Mold.  Inc.,  Clearwater,  FL 
Precision  Tool  Work,  Inc.,  New  Iberia,  LA 
Precision  Wire  EDM  Service  Inc.,  Grand 

Rapids,  MI 
Preferred  Tool  Company.  Inc.,  Seymour.  IN 
Prescott  Aerospace,  Inc.,  Prescott  Valley,  AZ 
Pressco  Products,  Kent,  WA 
Prestige  Mold  Incorporated,  Rancho 

Cucamonga.  CA 
Price  Products,  Inc.,  Escondido,  CA 
Pride,  dba  Pride  Industries,  Brooklyn  Park, 

MN 
Prima  Die  Castings,  Inc.,  Clearwater.  FL 
Prime-Co  Tool  Inc.,  East  Rochester,  NY 
Primeway  Tool  &  Engineering  Co.,  Div.  of 
Cleary  Developments,  Inc.,  Madison 
Heights,  MI 
Pro-Mold,  Inc.,  Rochester,  NY 
Pro-Tech  Machine,  Inc.,  Burton,  MI 
Process  Equipment  Company,  Tipp  City,  OH 
Product  Engineering  Company,  Columbus,  IN 
Production  Machining  &  Mfg.,  Dallas,  TX 
Production  Saw  Works,  Inc.,  North 

Hollywood,  CA 
Production  Tool  &  Mfg.  Co.,  Portland,  OR 
Producto  Machine  Company,  Bridgeport,  CT 
Professional  Instruments  Co.,  Inc.,  Hopkins, 

MN 
Professional  Machine  &  Tool  Co.,  Gallatin, 

TN 
Proficient  Machining  Co.,  Inc.,  Mentor,  OH 
Profile  Grinding,  Inc.,  Cleveland.  OH 
Proformance  Manufacturing,  Inc.,  Corona,  CA 
Progressive  Concepts  Machining,  Pleasanton, 

CA 
Progressive  Machine  &  Design,  LLC,  Victor, 

NY 
Progressive  Metallizing  &,  Machine 

Company,  Inc.,  Akron,  OH 
Progressive  Tool  &  Die,  Inc.,  Meadville',  PA 
Progressive  Tool  &  Die,  Inc.,  Gardena,  CA 
Progressive  Tool  Company,  Waterloo,  lA 
Promax  Tool  Co.,  Rancho  Cordova,  CA 
Prompt  Machine  Products,  Inc.,  Chatsworth, 

CA 
Proper  Cutter.  Inc.,  Guys  Mills,  PA 
Proper  Mold  &  Engineering,  Inc.,  Center  Line, 

MI 
Proto-Design,  Inc.,  Redmond,  WA 
Protonics  Engineering  Corp.,  Cerritos,  CA 
ProMold,  Inc.,  Cuyahoga  Falls,  OH 


Puehler  Tool  Company.  Valley  View,  OH 

Pullbrite,  Inc.,  Fremont,  CA 

PDQ  Machine,  Inc.,  Machesney  Park,  IL 

PMR,  Inc.,  Avon,  OH 

PQEnterpri.se,  L.L.C..  Grand  Rapids,  MI 

PR  Machine  Works,  Inc.,  Mansfield,  OH 

Quality  Centerless  Grinding  Corp., 

Mid'dlefield,  CT 
Quality  Grinding  and  Machine,  Rainbow 

City,  AL 
Quality  Machine  Engineering,  Inc.,  Santa 

Rosa.  CA 
Quality  Machining  Technology,  Inc., 

Oakdale,  CA 
Quality  Machining,  Inc.,  Waunakee,  WI 
Quality  Mold  &  Engineering,  QME  Inc., 

Baroda,  MI 
Quality  Tool  &  Die  Inc.,  Meadville,  PA 
Quality  Tool  Company,  Toledo,  OH 
Quick-Way  Stampings,  Euless.  TX 
R&D  Machine  Shop,  Dallas,  TX 
R&D  Specialty/Manco,  Phoenix,  AZ 
R&D  Tool  &  Engineering,  Lee's  Summit,  MO 
R  &  G  Precision  Tool  Ind.,  Thomaston,  CT 
R  &  H  Manufacturing  Inc.,  Edwardsville,  PA 
R  &  I  Tool,  Inc.,  Brookville,  OH 
R  &  M  Machine  Tool,  Freeland,  MI 
R  &  M  Manufacturing  Company,  Niles,  MI 
R  &  M  Mold  Manufacturing  Co.,  Inc., 

Bloomsbury,  NJ 
R  &  S  EDM,  Inc.,  W.  Springfield,  MA 
R  &  S  Redco,  Inc.,  Rockland,  MA 
R  D  C  Machine,  Inc.,  Santa  Clara,  CA 
R  Davis  EDM,  Anaheim,  CA 
R  E  F  Machine  Company,  Inc.,  Middlefield, 

CT 
R  F  Cook  Manufacturing  Co.,  Stow,  OH 
R  G  F  Machining  Technologies,  Canon  City, 

CO 
R  J  S  Corporation,  Akron,  OH 
R  M  I,  Van  Nuys,  CA 
R  S  Precision  Industries,  Inc.,  Farmingdale, 

NY 
R  T  R  Slotting  &  Machine  Inc.,  Cuyahoga 

Falls,  OH 
R.  W.  Machine,  Inc.,  Houston,  TX 
R.  W.  Smith  Company,  Inc.,  Dallas,  TX 
Rainbow  Tool  &  Machine  Co..  Inc.,  Gadsden, 

AL 
Raloid  Corporation,  Reisterstown,  MD 
Ralph  Stockton  Valve  Products,  Inc.,  , 

Houston,  TX 
Ram  Tool.  Inc.,  Grafton,  WI 
Rapid-Line  Inc.,  Grand  Rapids,  MI 
Rapidac  Machine  Corporation,  Rochester,  NY 
Ratnik  Industries,  Inc.,  Victor,  NY 
Rawlings  Engineering,  Macon,  GA 
Re-Del  Engineering,  Campbell,  CA 
Reaico  Diversified,  Inc.,  Meadville,  PA 
Reardon  Machine  Co.,  Inc.,  St.  Joseph,  MO 
Reata  Engineering  &  Machine.  Works,  Inc., 

Englewood,  CO 
Reber  Machine  &  Tool  Company,  Muncie,  IN 
Reed  Instrument  Company,  Houston,  TX 
Reese  Machine  Company,  Inc.,  Ashtabula, 

OH 
Reg-Ellen  Machine  Tool  Corp.,  Rockford,  IL 
Reichert  Stamping  Company,  Toledo,  OH 
Reitz  Tool,  Inc..  Cochranton,  PA 
Reko  International  Sales,  Inc.,  Troy.  MI 
Reliable  EDM,  Inc.,  Houston,  TX 
Remarc  Manufacturing  Inc.,  Hay  ward,  CA 
Remmele  Engineering.  Inc.,  New  Brighton. 

MN 
Reny  &  Company  Inc.,  El  Monte,  CA 
Repairtech  International,  Inc.,  Van  Nuys,  CA 


Republic  Industries,  Louisville,  KY 
Republic-Lagun,  Carson,  CA 
Research  Tool  Inc.,  East  Haven,  CT 
Reuther  Mold  &  Manufacturing  Co.,  Attn: 
Accounts  Payable,  Cuyahoga  Falls,  OH 
Reynolds  Manufacturing  Co.,  Inc..  Rock 

Island,  IL 
Rheaco  Inc.,  Grand  Prairie,  TX 
Rhode  Island  Centerless,  Inc..  Johnston,  RI 
Rich  Tool  &  Die  Company.  Scarborough.  ME 
Richard  Manufacturing  Company,  Inc, 

Milford,  CT 
Richard  Tool  &  Die  Corporation,  New 

Hudson,  MI 
Richard's  Grinding,  Inc.,  Cleveland,  OH 
Richards  Machine  Tool  Company,  Inc., 

Lancaster,  NY 
Richsal  Corporation,  Elyria,  OH 
Rick  Sanford  Machine  Company,  San 

Leandro,  CA 
Rickman  Machine  Company,  Wichita,  KS 
Rid-Lom  Precision  tool  Corp.,  Rochester,  NY 
Ridge  Machine  &  Welding  Company, 

Toronto,  OH 
Riggins  Engineering,  Inc.,  Van  Nuys,  CA 
Right  Tool  &  Die,  Inc.,  Toledo,  OH 
Rite-Way  Industries  Inc.,  Louisville,  KY 
Riverview  Machine  Company,  Inc.,  Holyoke, 

MA 
Riviera  Tool  Company,  Grand  Rapids,  MI     ' 
-Robert  C.  Reetz  Company,  Inc.,  Pawtucket,  RI 
Robert  C.  Weisheit  Co.,  Franklin  Park,  IL 
Roberts  Tool  &  Die  Company,  Chillicothe, 

MO 
Roberts  Tool  Company,  Inc.,  Chatsworth,  CA 
Robrad  Tool  &  Engineering,  Mesa,  AZ 
Rochester  Automated  Systems,  Inc., 

Rochester,  NY 
Rochester  Gear,  Inc.,  Rochester,  NY 
Rochester  Manufacturing,  Wellington,  OH 
Rochester  Precision  Machine,  Inc.,  Rochester, 

MN 
Rockburl  Industries  Inc.,  Rochester,  NY 
Rockford  Process  Control,  Inc.,  Rockford,  IL 
Rockford  Tool  &  Manufacturing  Co., 

Rockford,  IL 
Rockford  Toolcraft,  Inc.,  Rockford,  IL 
Rockhill  Machining  Industries  Inc., 

Barberton,  OH 
Rockstedt  Tool  &  Die,  Brunswick,  OH 
Rocon  Manufacturing  Corporation, 

Rochester,  NY 
Rogers  Enterprises,  Rochester,  NY 
Roll  Kraft,  Mentor,  OH 
Romold  Inc.,  Rochester,  NY 
Ron  Grob  Company,  Loveland,  CO 
Ronart  Industries,  Inc.,  Detroit,  MI 
Ronlen  Industries,  Inc.,  Brunswick,  OH 
Rons  Racing  Products,  Inc.,  Tucson,  AZ 
Royalton  Manufacturing,  Inc.,  Cleveland,  OH 
Royster's  Machine  Shop,  LLC,  Henderson, 

KY 
Rozal  Industries,  Inc.,  Farmingdale,  NY 
Ruoff  &  Sons,  Inc.,  Runnemede,  NJ 
Ryan  Industries  Inc.,  York,  PA 
RRR  Development  Co.,  Inc.,  North  Canton, 

OH 
RTS  Wright  Industries,  Nashville,  TN 
RTS  Wright  Industries,  LLC,  Gilbert,  AZ 
S  &  B  Tool  &  Die  Co.,  Inc.,  Lancaster,  PA 
S  &  R  Tool  Inc.,  Lakeville,  NY 
S  C  Manufacturing,  Akron,  OH 
S  G  S  Tool  Company,  Munroe  Falls,  OH 
S  L  P  Machine,  Inc.,  Ham  Lake,  MN 
S.  C.  Machine,  Chatsworth,  CA 
Sabre  Machining  Center,  Inc.,  Dayton,  OH 
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Saeilo  Manufacturing  Industries,  Blauvelt, 

NY 
Sage  Machine  &  Fabricating,  Houston,  TX 
Sagehill  Engineering,  Inc.,  Menlo  Park,  CA 
Saliba  Industries,  Inc.,  Lake  Forest,  IL 
Sanders  Tool  &  Mould  Company, 

Hendersonville,  TN 
SEindor  Tool  &  Manufacturing  Co.,  Lawrence, 

MA 
Satran  Technical  Enterprises,  Mayer,  AZ 
Sattler  Machine  Products,  Inc.,  Sharon 

Center,  OH 
Sawing  Services  Co.,  Chatsworth,  CA 
Sawtech,  Lawrence,  MA 
Schaffer  Grinding  Company,  Inc., 

Montebello,  CA 
Scheu  &  Kniss,  The  Elizabeth  Companies. 

Louisville,  KY 
Schill  Corp.,  Toledo,  OH 
Schmald  Tool  &  Die  Inc.,  Burton,  MI 
Schmiede  Corporation,  Tuilahoma,  TN 
Schmitf  Machine,  Inc.,  Ventura,  CA 
Schneider  &  Marquard,  Inc.,  Newton,  NJ 
Schuetz  Tool  &  Die,  Inc.,  Hiawatha,  KS 
Schulze  Tool  Company,  Independence,  MO 
Schwab  Machine,  Inc.,  Sandusky,  OH 
Schwartz  Industries,  Inc.,  Warren,  MI 
Scientiam  Machine  Co.,  Harbor  City,  CA 
Seaway  Industrial  Products,  Inc.,  Erie,  PA 
Sebewaing  Tool  &  Engineering  Co., 

Sebewaing,  MI 
Select  Manufacturing  Company,  Rainbow 

City,  AL 
Select  Tool  &  Die— Tool  Div.,  Dayton,  OH 
Select  Tool  &  Eng.,  Inc.,  Elkhart,  IN 
Select  Tool  and  Die,  Toledo,  OH 
SelfLube,  Coopersville,  MI 
Selzer  Tool  &  Die,  Inc.,  Elyria,  OH 
Seraatool  Mold  &  Die  Co.,  Santa  Clara,  CA 
S«Tano  Industries  Inc.,  Santa  Fe  Springs,  CA 
S«^ice  Manufacturing  and,  Engineering, 

Norwalk,  CA 
Srarvice  Tool  &  Die,  Inc.,  Henderson,  KY 
Setters  Tools,  Inc.,  Piedmont,  SC 
^aron  Center  Mold  &  Die,  Sharon  Center, 

OH 
Shavi  Industries,  Inc.,  Franklin,  PA 
^ear  Tool,  Inc.,  Saginaw,  MI 
%eets  Tool  &  Manufacturing,  Inc., 

Saegertown,  PA 
Shelby  Engineering  Company,  Inc., 

Indianapolis,  IN 
Sherer  Manufacturing  Incorporated, 

Clearwater,  FL 
German  Tool  &  Gage.  Erie,  PA 
Shookus  Special  Tools,  Inc.,  Raymond,  NH 
ShopTech  Industrial  Software  Corp., 

Cincinnati,  OH 
Sibley  Machine  &  Foundry  Corp.,  South 

Bend,  IN 
Signal  Machine  Company,  New  Holland,  PA 
Silicon  Valley  Mfg.,  Fremont,  CA 
Sipco  Molding  Technologies,  Meadville,  PA 
Sirois  Tool  Co.  Inc.,  Berlin,  CT 
Six  Sigma,  Louisville,  KY 
Ski-Way  Machine  Products  Company,  24460 

Lakeland  Blvd.,  Euclid,  OH 
Skillcraft  Machine  Tool  Company,  West 

Hartford,  CT 
Skulsky,  Inc.,  Gardena,  CA  __ 

Skyline  Manufacturing  Corp.,  Nashville,  TN 
Skylon  Mold  &  Machining,  Sugar  Grove,  PA 
Smith-Renaud,  Inc.,  Cheshire,  CT 
Smith's  Machine,  Cottondale,  AL 
Smithfield  Manufacturing,  Inc.,  Clarksville, 

TN 


Snyder  Systems,  Benicia,  CA 
Solar  Tool  &  Die,  Inc.,  Kansas  City,  MO 
Sonic  Machine  &  Tool,  Inc.,  Tempe,  AZ 
Sonoma  Precision  Mfg.  Co.,  Santa  Rosa,  CA 
Sonora  Precision  Molds,  Inc.,  Mi  Wuk 

Village,  CA 
South  Bend  Form  Tool  Company,  South 

Bend,  IN 
South  Eastern  Machining,  Inc.,  Pelzer,  SC 
Southampton  Manufacturing,  Inc., 

Feasterville,  PA 
Southeastern  Technology,  Inc.,  Murfreesboro, 

TN 
Southern  Manufacturing  Technologies  Inc., 

Tampa,  FL 
Southwest  Mold,  Inc.,  Tempe,  AZ 
Space  City  Machine  &  Tool  Co.,  Houston,  TX 
Spalding  &  Day  Tool  &  Die  Co.,  Louisville, 

KY 
Spark  Technologies,  Inc.,  Schenley,  PA 
Spartak  Products  Inc.,  Houston,  TX 
Specialty  Machine  &  Hydraulics, 

Pleasantville,  PA 
Speed  Precision  Machining,  Phoenix,  AlZ 
Spenco  Machine  &  Manufacturing,  Temecula, 

CA 
Spex  Precision  Machine  Technologies, 

Rochester,  NY 
Spike  Industries,  North  Lima,  OH 
Spiral  Grinding  Company,  Culver  City,  CA 
Springfield  Manufacturing,  LLC,  Clover,  SC 
Springfield  Tool  &  Die,  Inc.,  Greenville,  SC 
Spun  Metals,  Inc.,  A  Deakins  Co.,  Brazil,  IN 
Standard  Die  Supply  of  Indiana,  Inc., 

Indianapolis,  ff4 
Standard  Jig  Boring  Service,  Inc.,  Akron,  OH 
Standard  Machine  Inc.,  Cleveland,  OH 
Standard  Welding  &  Steel,  Products,  Inc., 

Medina,  OH 
Stanek  Tool  Corporation,  New  Berlin,  WI 
Stanley  Machining  &  Tool  Corp., 

Carpentersville,  IL 
Star  Precision  Products,  Mentor,  OH 
Star  Tool  &  Die,  Inc.,  Elkhart.  IN 
Stam  Tool  &  Manufacturing  Co.,  Meadville, 

PA 
State  Industrial  Products,  Inc.,  Phoenix,  AZ 
Stauble  Machine  &  Tool  Company, 

Louisville,  KY 
Stelted  Manufacturing,  Inc.,  Tempe,  AZ 
Sterling  Engineering  Corporation,  Winsted, 

CT 
Sterling  Tool  Company,  Racine,  WI 
Stevens  Manufacturing  Co.,  Inc.,  Milford,  CT 
Stewart  Manufacturing  Company,  Phoenix, 

AZ 
Stillion  Industries,  Ann  Arbor,  MI 
Stillwater  Technologies,  Inc.,  Troy,  OH 
Stonewall  Jackson  Mold  Inc.,  Annville,  KY 
Stoney  Crest  Regrind  Service,  Inc., 

Bridgeport,  MI 
Streamline  Tooling  Systems,  Muskegon,  MI 
Strobel  Machine,  Inc.,  Worthington,  PA 
Stuart  Tool  &  Die,  Falconer,  NY 
Studwell  Engineering,  Inc.,  Sun  Valley,  CA 
Subsea  Ventures  Inc.,  Houston,  TX 
Suburban  Manufacturing  Company,  Eastlake, 

OH 
Summit  Machine  Company,  Scottdale,  PA 
Summit  Precision,  Inc.,  Phoenix,  AZ 
Sun  EDM  Inc.,  Gilbert,  AZ 
Sunbelt  Plastics,  Inc.,  Frisco,  TX 
Sunrise  Tool  &  Die,  Inc..  Henderson,  KY 
Sunset  Tool  Inc.,  Saint  Joseph,  MI 
Super  Finishers  II,  Phoenix,  AZ 
Superboll,  Inc.,  Carnegie,  PA 


Superior  Die  Set  Corporation,  Oak  Creek,  WI 
Superior  Die  Tool  Machine  Co.,  Columbus, 

OH 
Superior  Gear  Box  Company.  Stockton,  MO 
Superior  Jig.  Inc..  Anaheim.  CA 
Superior  Mold  Company.  Ontario,  CA 
Superior  Thread  Rolling  Company  Inc, 

Arleta,  CA 
Superior  Tool  &  Die  Company.  Bensalem.  PA 
Superior  Tool  &  Die  Company,  Inc.,  Elkhart, 

IN 
Superior  Tool,  Inc.,  Willow  Street.  PA 
Supreme  Tool  and  Die  Company.  Fenton, 

MO 
Surface  Manufacturing,  Auburn,  CA 
Swiss  Wire  EDM,  Costa  Mesa,  CA 
Swissco,  Inc.,  Bell  Gardens,  CA 
Synergis  Technologies  Group,  Grand  Rapids, 

MI 
Syst-A-Matic  Tool  &  Design.  Meadville,  PA 
Systems  3,  Inc..  Tempe.  AZ 
STADCO.  Los  Angeles.  CA 
STM  Manufacturing,  Holland,  MI 
T  &  S  Industrial  Machining  Corp.,  Wobum, 

MA 
T  J  Tool  and  Mold,  Guys  Mills,  PA 
T  M  Machine  &  Tool,  Inc.,  Toledo.  OH 
T  M  S  Inc..  Technical  Machining  Services, 

Inc.,  Lincoln,  RI 
T  R  Jones  Machine  Company,  Inc.,  Crystal 

Lake,  IL 
T.  J.  Karg  Company,  Inc.,  Akron.  OH 
T-K  &  Associates,  Inc..  La  Porte,  IN 
T-M  Manufacturing  Corporation,  Sunnyvale, 

CA 
Talbar,  Inc.,  Meadville.  PA 
Talent  Tool  &  Die.  Inc..  Berea.  OH 
Tana  Corporation.  Toledo,  OH 
Tanner  Oil  Tools  Inc..  Houston,  TX    , 
Target  Precision,  Meadville,  PA 
Taurus  Tool  &  Engineering.  Inc..  Muncie,  IN 
Team  Tooling  and  Design,  Incorporated, 

Shawnee,  OK 
Tech  Industries.  Inc..  Cleveland.  OH 
Tech  Manufacturing  Company,  Wright  City, 

MO 
Tech  Mold,  Inc.,  Tempe.  AZ 
Tech  Tool  &  Mold.  Inc..  Meadville.  PA 
Tech-Etch,  Inc.,  Plymouth,  MA 
Tech-Machine,  Inc.,  Colorado  Springs,  CO 
Techmetals,  Inc.,  Dayton,  OH 
Techni-Cast  Corporation,  South  Gate,  CA 
Techni-Products.  Inc..  East  Longmeadow. 

MA 
Technics  2000  Inc..  Olathe,  KS  "^>. 

Technodic.  Inc.,  Providence.  RI 
Tecno  Troqueles  Industries,  Laredo,  TX 
TecoMetrix,  LLC,  Tempe,  AZ 
Tedco,  Inc..  Cranston,  RI 
Take  Machine  Corp..  Rochester.  NY 
Tell  Tool.  Inc..  Westfield,  MA 
Tenk  Machine  &  Tool  Company.  Cleveland. 

OH 
Tennessee  Metal  Works,  Inc.,  Nashville,  TN 
Tennessee  Tool  Corporation,  Charlotte.  TN 
Terrell  Manufacturing  Inc.,  Strongsville.  OH 
Testand  Corporation.  Pawtucket,  RI 
Tetco.  Inc..  Plainville.  CT 
Teter  Tool  &  Die.  Inc..  La  Porte.  IN 
Thaler  Machine  Company.  Dayton.  OH 
The  Baughman  Group.  Louisville.  KY 
The  Bechdon  Company.  Inc.,  Upper 

Marlboro,  MD 
The  Foster  Group.  Rochester.  NY 
The  Goforth  Corp.,  dba  The  Machine  Shop. 

Fremont.  CA 
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The  Metalworking  Group,  Inc.,  Cincinnati, 

OH 
The  POM  Group,  Inc.,  Auburn  Hills,  MI 
The  Ryan  Group,  Franklin.  NJ 
The  Sullivan  Corporation.  Hartland,  WI 
The  Timken  Company,  Specialty  Tooling  & 

Rebuilding,  Canton,  OH 
The  Will-Burt  Company,  Orrville,  OH 
Therm,  Inc.,  Ithaca,  NY 
Thiel  Tool  &  Engineering  Co.,Inc.,  St.  Louis, 

MO 
Thomas  Machine  Works,  Inc.,  Newburyport, 

MA 
Thornhurst  Manufacturing,  Inc.,  Zephyrhills, 

FL 
Three-Way  Pattern,  Inc.,  Wichita,  KS 
ThyssenKrupp  Budd  Company,  Shelbyville, 

KY 
Tipco  Punch,  Inc.,  Hamilton,  OH 
Tipp  Machine  &  Tool,  Inc..  Tipp  City,  OH 
Titan,  Inc.,  Sturtevant,  WI 
Toledo  Blank,  Inc.,  Toledo,  OH 
Toledo  Molding  &  Die,  Toledo,  OH 
Tolerance  Masters,  Inc.,  Circle  Pines,  MN 
Tomak  Precision,  Lebanon.  OH 
Tomco  Tool  &  Die,  Inc.,  Belding,  MI 
TomKen  Tool  &  Engineering,  Inc.,  Muncie, 

IN 
Tool  Gauge  &  Machine  Works,  Inc.,  Tacoma, 

W'A 
Tool  Mate  Corporation,  Cincinnati,  OH 
Tool  Specialties  Company,  Hazelwood,  MO 
Tool  Specialty  Company,  Los  Angeles,  CA 
Tool  Tech  Corporation,  San  Jose,  CA 
Tool  Tech,  Inc.,  Springfield,  OH   , 
Tool-Matic  Company,  Inc.,  City  Of 

Commerce,  CA 
Toolcomp  Tooling  &  Components  Co., 

Toledo.  OH 
Toolcraft  of  Phoenix,  Inc..  Glendale,  AZ 
Toolcraft  Products,  Inc.,  Dayton,  OH 
Toolex,  Inc.,  Houston,  TX 
Tools  Renewal  Company,  Birmingham,  AL 
Tools,  Inc.,  Sussex,  WI 
Top  Tool  &  Die,  Inc.,  Cleveland,  OH 
Toth  Industries,  Inc.,  Toledo,  OH 
Toth  Technologies,  Pennsauken,  NJ 
Tower  Tool  &  Engineering,  Inc.,  Machesney 

Park,  IL 
Trace-A-Matic  Corporation,  Brookfield.  WI 
Tracer  Tool  &  Die  Company  Inc.,  Grand 

Rapids,  MI 
Trademark  Die  &  Engineering,  Belmont,  MI 
Tram  Tek  Inc.,  Phoenix,  AZ 
Transmatic  Manufacturing.  Mesa.  AZ 
Treblig.  Inc..  Greenville,  SC 
Tree  Industries,  Inc.,  Brooklyn  Heights,  OH 
Tree  City  Mold  &  Machine  Co.,  Inc.,  Kent, 

OH 
Treffers  Precision,  Inc.,  Phoenix,  AZ 
Tresco  Tool,  Inc.,  Guys  Mills,  PA 
Tri  Craft,  Inc..  Middleberg  Heigh,  OH 
Tri-City  Machine  Products,  Inc.,  Peoria,  IL 
Tri-City  Tool  &  Die,  Inc.,  Bay  City,  MI 
Tri-Core  Mold  &  Die,  Machesney  Park,  IL 
Tri-M-Mold,  Inc.,  Stevensville,  MI 
Triad  Plastic  Technologies,  Reno,  NV 
Triangle  Tool  Company,  Erie,  PA 
Tribond  Industries,  Inc.,  Phoenix,  AZ 
Tricon  Machine  LLC,  Rochester,  NY 
Tridecs  Corporation,  Hayward,  CA 
Trident  Precision  Manufacturing,  Webster, 

NY 
Trimac  Manufacturing,  Inc^anta  Clara,  CA 
Trimble  Navigation  Ltd.  Engineering  & 
Construction  Division,  Huber  Heights,  OH 


Trimetric  Specialties,  Inc.,  Newark,  CA 
Trimline  Tool,  Inc.,  Grandville,  Ml 
Trinity  Tools,  Inc.,  North  Tonawanda,  NY 
Trio  Manufacturing,  Inc.,  Kent,  WA 
Trio  Tool  &  Die,  Inc.,  Hawthorne.  CA 
Triple-T  Cutting  Tools  Inc..  West  Berlin.  NJ 
Triplett  Machine.  Inc..  Phelps.  NY 
Trojan  Mfg.  Co.  Inc..  Piqua.  OH 
Trotwood  Corporation,  Trotwood,  OH 
Tru  Form  Manufacturing  Corp..  Rochester, 

NY 
Tru  Tool,  Inc.,  Sturtevant,  WI 
Tru-Cut,  Inc.,  Sebring,  OH 
True  Cut  EDM  Inc.,  Garland,  TX 
True-Tech  Corporation,  Fremont,  CA 
Trust  Technologies,  Willoughby,  OH 
Trutron  Corporation,  Troy,  MI 
Tschida  Engineering,  Inc.,  Napa,  CA 
Tucker  Engineering  Inc.,  Peabody,  MA 
Turn-Tech,  Inc.,  Pinehurst,  TX 
Twin  City  Plating  Company,  Minneapolis, 

MN 
Two-M  Precision  Co.,  Inc.,  Willoughby,  OH 
TAE  Corporation,  d/b/a  T  &  E  Manufacturing, 

Kent,  WA 
TCI  Precision  Metals,  Gardena,  CA 
TMI  Industries.  Inc.,  Temperance,  MI 
TMK  Manufacturing  Inc.,  Santa  Clara,  CA 
TMX  Engineering  &  Manufacturing,  Santa 

Ana,  CA 
U  F  E  Incorporated,  Stillwater,  MN 
U  M  C,  Inc.,  Hamel,  MN 
U  S  Machine  &  Tool,  Inc.,  Murfreesboro,  TN 
Ugm,  Inc.,  Salida,  CA 
Ultra  Precision,  Inc.,  Freeport,  PA 
Ultra  Stamping  &  Assembly,  Inc.,  Rockford, 

IL 
Ultra  Tool  &  Manufacturing,  Inc., 

Menomonee  Falls,  WI 
Ultra-Tech,  Inc.,  Kansas  City,  KS 
Ultramation,  Inc.,  Waco,  TX 
Ultron,  Long  Beach,  CA 
Unique  Machine  Company, 

Montgomeryville,  PA 
Unique  Tool  &  Manufacturing,  Randleman, 

NC 
Unitech,  Inc.,  Kansas  City,  MO 
United  Centerless  Grinding,  East  Hartford. 

CT 
United  Machine  Co..  Inc..  Wichita,  KS 
United  Plastics  Group,  Anaheim,  CA 
United  Stars  Aerospace,  Inc.,  Kent,  WA 
United  States  Fittings,  Inc.,  Warrensville  Hgt, 

OH 
United  Tool  &  Engineering  Co.,  South  Beloit, 

IL 
United  Tool  &  Engineering,  Inc.,  Mishawaka, 

IN 
Universal  Brixius,  Milwaukee,  WI 
Universal  Custom  Process,  Inc.,  Streetsboro, 

OH 
Universal  Precision  Products  Inc.,  Akron,  OH 
Upland  Fab,  Inc.,  Ontario,  CA 
UAB  Manufacturing  Co..  Inc..  Southampton. 

PA 
USAeroteam,  Dayton.  OH 

V  &  M  Tool  Company,  Inc.,  Perkasie,  PA 

V  &  S  Die  &  Mold,  Inc.,  Lakewood,  OH 

V  A  Machine  &  Tools,  Inc.,  Broussard,  LA 

V  Ash  Machine  Company,  Cleveland,  OH 

V  I  Mfg..  Inc..  Webster.  NY 

V  R  C,  Inc.,  Berea,  OH 

V.A.W.  of  America,  Inc.,  Phoenix,  AZ 
Valley  Machine  Works,  Inc.,  Phoenix,  AZ 
Valley  Tool  &  Die,  Inc.,  North  Royalton,  OH 
Valv-Trol  Company,  Stow,  OH  ^ 


Van  Engineering,  R  Vandewalle,  Inc., 

Cincinnati,  OH 
Van  Os  Machine  Works,  Inc.,  St.  Louis,  MO 
Van  Reenen  Tool  &  Die  Inc.,  Rochester,  NY 
Van- Am  Tool  &  Engineering,  Inc.,  St.  Joseph, 

MO 
Vanderveer  Industrial  Plastics,  Inc., 

Placentia,  CA 
Vanpro,  Inc.,  Cambridge,  MN 
Varco  Systems,  Orange,  CA 
Vaughn  Manufacturing  Company,  Inc., 

Nashville,  TN 
Venango  Machine  Products,  Inc.,  Reno,  PA 
Versacut  Ind.  Inc.,  Morenci,  MI 
Versa  Tool  &  Die  Machining,  and  Engineering 

Inc.,  Beloit,  WI 
Vico  Louisville,  Louisville,  KY 
Viking  Tool  &  Engineering,  Whitehall,  MI 
Viking  Tool  &  Gage,  Inc.,  Conneaut  Lake,  PA 
Vistek  Precision  Machine  Company,  Ivyland, 

PA 
Vitron  Manufacturing,  Inc.,  Phoenix,  AZ 
Vitullo  &  Associates,  Inc.,  Warren,  MI 
Vobeda  Machine  &  Tool  Company,  Racine, 

WI 
Vulcan  Tool  Corporation,  Dayton,  OH     ' 
W  &  H  Stampings  &  Fineblanking,  Inc. 

Hauppauge,  NY 
W  D  &  J  Machine  &  Engineering  Inc., 

FuUerton,  CA 
W  G  Strohwig  Tool  &  Die,  Inc.,  Richfield,  WI 
W  W  G,  Inc.,  Indianapolis,  IN 
W.  C.  Kirby  &  Son,  Inc.,  Noblesville,  IN 
W.A.C.  Consulting/Coss  Systems  Inc., 

Northboro,  MA 
Wagner  Engineering,  Inc.,  Gilbert,  AZ 
Wagner  Engraving  Co.,  Kirkwood,  MO 
Waiteco  Machine,  Inc.,  Devens,  MA 
Waltco  Engineering,  Inc.,  Gardena,  CA 
Walter  Tool  &  Mfg.  Inc.,  Elgin,  IL 
Warmelin  Precision  Products,  Hawthorne, 

CA 
Waukesha  Tool  &  Stamping  Inc.,  Sussex,  WI 
Wayne  Manufacturing,  Inc.,  Boulder,  CO 
Weco  Metal  Products,  Ontario,  NY 
Wemco  Precision  Tool,  Inc.,  Meadville.  PA 
Wentworth  Company.  Glastonbury.  CT 
Werkema  Machine  Company.  Inc.,  Grand 

Rapids,  MI 
Wes  Products,  Madison  Heights,  MI 
West  Hartford  Tool  &  Die  Company, 

Newington,  CT 
West  Pharmaceutical  Services,  Erie,  PA 
West  Valley  Milling,  Inc.,  Chatsworth,  CA 
West  Valley  Precision  Inc.,  San  Jose,  CA 
Western  Air  Products,  Tucson,  AZ 
Western  Mass.  MechTech,  Inc.,  Ware,  MA 
Western  Tap  Manufacturing  Co.,  Inc.,  Buena 

Park,  CA 
Westfield  Manufacturing  Corp.,  Westfield,  IN 
Westfield  Tool  &  Die,  Inc.,  Westfield,  MA 
Westlake  Tool  &  Die  Mfg.,  Avon,  OH 
Westool  Corporation,  Temperance,  MI 
White  Machine,  Inc.,  North  Royalton,  OH 
Whitehead  Tool  &  Design,  Inc.,  Guys  Mills, 

PA 
Wiegel  Tool  Works.  Inc.,  Wood  Dale,  IL 
Wiesen  EDM,  Inc.,  Belding,  MI 
Wightman  Engineering  Services,  Inc.,  Santa 

Clara.  CA 
Wilco  Die  Tool  Machine  Company,  Maryland 

Heights,  MO 
Wilkinson  Mfg.,  Inc.,  Santa  Clara,  CA 
Wilier  Tool  Corporation,  Jackson,  WI 
William  Sopko  &  Sons  Co.,  Inc.,  Cleveland, 
OH 
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Williams  Engineering  &  Manufacturing,  Inc., 

Ghatsworth,  CA 
Williams  Machine,  Inc.,  Lake  Elsinore,  CA 
Williams  Machining  Co.,  Edinboro,  PA 
Windsor  Tool  &  Die,  Inc.,  Cleveland,  OH 
Wintech  Industries  Inc.,  Tempe,  AZ 
Wire  Cut  Company,  Inc.,  Buena  Park,  CA 
Wire  Tech  E  D  M,  Inc.,  Los  Alamitos,  CA 
Wire-Tech,  Inc.,  Tempe,  AZ 
Wirecut  Technologies  Inc.,  Indianapolis,  IN 
WireCut  E  D  M,  Inc.,  Dallas,  TX 
Wisconsin  Engraving  Company/Unitex,  New 

Berlin,  WI 
Wise  Machine  Co.,  Inc.,  Butler,  PA 
Wolverine  Bronze  Company,  Roseville,  MI 
Wolverine  Tool  &  Engineering,  Belmont,  MI 
Wolverine  Tool  Company,  St.  Clair  Shores. 

MI 
Woodruff  Corporation,  Torrance,  CA 
Wright  Brothers  Welding  &,  Sheet  Metal,  Inc., 

Hollister,  CA 
WADKO  Precision,  Inc.,  Eagle  Lake,  TX 
WGl  Inc.,  Southwick,  MA 
WSl  Industries,  Inc.,  Osseo,  MN 
X-L  Machine  Company,  Inc.,  Three  Rivers, 

MI 
XU  Corporation,  Rochester,  NY 
Yarde  l^etals.  Inc.,  Bristol,  CT 
Yates  Tool,  Inc.,  Medina,  OH 
Yoder  Die  Casting  Corporation,  Dayton,  OH 
Youngberg  Industries,  Inc.,  Belvidere,  IL 
Youngers  and  Sons  Manufacturing, 

Company,  Inc.,  Viola,  KS 
Youngstown  Plastic  Tooling  &  Machinery, 

Inc.,  Youngstown,  OH 
Z  4  Z  Machine  Products  Inc.,  Racine,  WI 
Z  M  D  Mold  &  Die  Inc.,  Mentor,  OH 
Zircon  Precision  Products,  Inc.,  Tempe,  AZ 
Zualzke  Tool  &  Engineering,  Milwaukee,  WI 
4  Axis  Machining,  Inc.,  Denver,  CO 

[FR  Doc.  03-1097  Filed  1-16-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Ocean  Service 

[Docket  No.  021226332-2332-01;  I.D. 
121202C] 

Coral  Reef  Conservation  Grant 
Program  Fiscal  Year  2003  Funding 
Guidance 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Ocean  Service 

(NOS).  Commerce. 

ACTION:  Notice  of  Availability  of  Federal 

assistance  for  coral  reef  conservation 

activities. 

summary:  This  dociunent  advises  the 
public  that  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
soliciting  proposals  for  the  NOAA  Coral 
Reef  Conservation  Grant  Program 
(Program),  pvusuant  to  the  Coral  Reef 
Conservation  Act  of  2000  (Act).  The  Act 
authorizes  the  Secretary  of  Commerce 
(Secretary),  through  the  NOAA 


Administrator  (Administrator),  and 
subject  to  the  availability  of  funds,  to 
provide  matching  grants  of  financial 
assistance  for  coral  reef  conservation 
projects  under  the  Program.  This 
dociunent  provides  the  specific  Fiscal . 
Year  (FY)  2003  Funding  Guidance 
(Guidance)  necessary  to  award 
$5,590,000  in  Federal  assistance,  of 
which  NOAA  is  providing  $5,240,000 
and  the  Department  of  the  Interior 
{DOI)is  providing  $350,000,  consistent 
with  the  NOAA  Coral  Reef  Conservation 
Grant  Program  Implementation 
Guidelines  (Guidelines)  published  In 
the  Federal  Register  on  Friday,  April 
19,  2002.  The  Guidelines  can  be  found 
at  http://www.coralreef.noaa.gov/.  The 
information  published  in  this  Guidance 
includes:  specific  program  eligibility 
criteria,  Fvmding  Availability,  proposal 
submittal  and  selection  dates,  and 
detailed  application  requirements  and 
Application  Evaluation  criteria.  All 
applications  submitted  pursuant  to  this 
notice  must  be  consistent  with  the 
requirements  stated  herein,  the 
Guidelines,  and  with  "A  National  Coral 
Reef  Action  Strategy"  (Strategy), 
completed  in  September  2002.  The 
Strategy  can  also  be  found  at:  http:// 
www.coraIreef.noaa.gov/.  Applicants 
may  also  request  copies  of  the  Strategy 
from  the  contacts  listed  below.  Funding 
will  be  subject  to  the  availability  of 
federal  appropriations. 
DATES:  Applications  must  be  received 
by  NOAA  before  5  P.M.  Eastern  Time  on 
the  dates  specified  below.  Initial 
applications  can  be  submitted  by  either 
electronic  mail  (e-mail)  or  siuface  mail; 
however,  one  original  and  two  signed 
copies  of  the  final  application  must  be 
submitted  by  surface  mail.  Applicants 
should  consider  the  delivery  time  when 
submitting  their  applications  from 
international  or  remote  areas.  NOAA 
intends  to  provide  funding  to  selected 
applicants  no  later  than  September  30. 
2003.  The  following  review  and 
selection  timetable  applies  to  all 
applications  under  the  Program,  except 
the  Coral  Reef  Research  Ecosystem 
Program  (see  section  IV): 

Initial  Applications  due  to  NOAA- 
March  14.  2003 

NOAA  returns  proposal  comments  to 
applicants-May  9.  2003 

Final  Applications  due  to  NOAA- 
June  6.  2003 

The  NOAA  Grants  Officer  will 
provide  written  notice  to  each 
successful  applicant  with  written  notice 
of  the  final  funding  selection  on  or 
before  September  30.  2003.  It  is  the  goal 
of  the  NOAA  Program  Officer  to  also 
provide  notice  to  each  unsuccessful 
applicant  before  September  30,  2003. 


ADDRESSES:  Initial  applications  may  be 
submitted  by  surface  mail  or  e-mail. 
Submissions  by  e-mail  are  preferred.  If 
submitting  by  surface  mail,  applicants 
are  encouraged  to  include  a  copy  of  the 
initial  application  in  electronic  format 
on  disk  or  cd  and  mail  both  to:  David 
Kennedy,  NOAA  Coral  Reef 
Conservation  Program  Coordinator, 
Office  of  Response  and  Restoration.  N/ 
ORR.  Room  10102.  NOAA  National 
Ocean  Service.  1305  East- West 
Highway.  Silver  Spring,  MD  20910. 
Applications  submitted  by  e-mail  must 
be  sent  to  coral.grants@noaa.gov.  Fax 
submittals  will  not  be  accepted  except 
for  the  International  Coral  Reef 
Conservation  proposals.  Section "VII     '  " 
(Fax:  301-713-4389). 
FOR  FURTHER  INFORMATION  CONTACT: 
Administrative  questions  should  be 
directed  to  Bill  Millhouser.  301-713- 
3155.  extension  189  or  e-mail  at 
biU.millhouser@noaa.gov. 

Technical  point  of  contact  for  State 
and  Territory  Coral  Reef  Management  is 
Bill  Millhouser,  301-713-3155. 
extension  189  or  e-mail  at 
bill.millhouser@noaa.gov. 

Technical  point  of  contact  for  State 
and  Territory  Coral  Reef  Ecosystem 
Monitoring  is  John  Christensen.  301- 
713-3028.  extension  153  or  e-mail  at 
john.christensen@noaa.gov. 

Technical  point  of  contact  for  Coral 
Reef  Ecosystem  Research  is  Kimberly 
Puglise.  301-713-2427.  extension  199 
or  e-mail  at  kimberly.puglise@noaa.gov. 
Technical  point  of  contact  for  General 
Coral  Reef  Conservation  is  Tom 
Hourigan.  301-713-3459,  extension  122 
or  e-mail  at  tom.hourigan@noaa.gov. 

Technical  point  of  contact  for  Projects 
to  Improve  or  Amend  Coral  Reef  Fishery 
Management  Plans  is  Tom  Hourigan, 
301-713-3459,  extension  122  or  e-mail 
at  tom.hourigan@noaa.gov. 

Technical  point  of  contact  for 
International  Coral  Reef  Conservation  is 
Arthur  Paterson,  301-713-3078, 
extension  217  or  e-mail  at 
arthur.e.paterson@noaa.gov. 

For  general  information  on  NOAA's 
Coral  Reef  Conservation  Program,  - 
contact  Roger  Griffis.  301-713-3989, 
extension  115  or  e-mail  at 
roger.  b. griff is@noaa  .gov. 

SUPPLEMENTARY  INFORMATION:  NOAA 
annoimces  the  availability  of  $5,590,000 
of  Federal  assistance  in  FY  2003  for 
Coral  Conservation  Activities.  NOAA  is 
providing  $5,240,000  and  DOI  is 
providing  $350,000.  These  funds  will  be 
used  to  support  grants  of  financial 
assistance  under  the  following  six 
program  categories:  State  and  Territory 
Coral  Reef  Management;  State  and 
Territory  Coral  Reef  Ecosystem 
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Monitoring;  Coral  Reef  Ecosystem 
Research;  Coral  Reef  Conservation; 
Projects  to  Improve  or  Amend  Coral 
Reef  Fishery  Management  Plans;  and 
International  Coral  Reef  Conservation. 

Please  Note:  The  Coral  Reef 
Ecosystem  Research  Program  mentioned 
here  will  solicit  proposals  through 
NOAA's  Undersea  Research  Program 
(NURP)  on  a  different  schedule  than 
described  in  this  Guidance.  Applicants 
interested  in  submitting  applications  for 
coral  research  should  consiilt  section  IV. 
Coral  Reef  Ecosystem  Research. 

The  amount  of  funds  available  and 
the  application  requirements  for  each 
program  category  are  established  in 
Sections' n  -  VII  of  this  notice.  In 
addition  to  this  specific  program 
information,  all  applicants  should 
carefully  read  section  VIII.  General 
Information  for  All  Applicants. 

For  applications  suomitted  in 
electronic  format,  the  preferred  format  is 
Adobe  Acrobat  (.PDF);  however, 
WordPerfect  or  Microsoft  Word  files  are 
acceptable.  All  applications  must  meet 
the  information  and  formatting 
requirements  specified  in  this  Guidance. 
Federal  financial  assistance  forms  are 
not  required  to  be  submitted  with  the 
initial  application;  however,  one 
original  and  two  signed  copies  must  be 
submitted  with  the  final  application. 

Each  application  must  include  a  cover 
sheet  with  the  following  information: 

(a)  Project  title; 

(b)  Applicant  organization; 

(c)  Principal  investigator  or  contact; 

(d)  Contact  information  including 
address,  phone  and  fax  niunbers,  and  e- 
mail  address; 

(e)  Program  category  (see 
SUPPLEMENTARY  INFORMATION,  below); 

(f)  Geographic  location  of  the  project; 

(g)  Amoiuit  of  grant  funds  requested; 
(h)  Amount  of  matching  funds 

provided;  and, 

(i)  Concise  paragraph  project 
summary. 

NOAA  will  select  projects  based  on  a 
review  of  applications  pursuant  to 
criteria  contained  in  the  Guidelines,  the 
Strategy,  and  this  Guidance.  In  addition, 
each  program  office  will  ensiu-e  where 
appropriate  in  their  evaluation  criteria, 
commitment  to  effective  education  and 
outreach  consistent  with  NOAA's 
mission  to  protect  coral  reef  resources. 
Selected  recipients  will  enter  into  either 
a  cooperative  agreement  with  the  NOAA 
Office  responsible  for  the  program  or 
receive  a  grant  depending  upon  the 
amount  of  NOAA's  involvement  in  the 
project.  Substantial  involvement  means 
a  cooperative  agreement,  while 
independent  work  requires  a  grant. 
Examples  of  substantial  involvement 
include: 


(1)  Requirements  that  the  appropriate 
DOC  official  collaborate  with  the 
recipient  by  working  jointly  with  a 
recipient  scientist  or  technician  in 
carrying  out  the  scope  of  work; 

(2)  Specify  direction  or  redirection  of 
the  scope  of  work  due  to  the 
relationships  with  other  projects;  and, 

(3)  Review  scope  of  work  and  closely 
monitor  the  program  operations  during 
the  performance  period. 

Applicants  whose  initial  applications 
are  preliminarily  selected  must  then 
submit  a  final  Federal  financial 
assistance  award  application  package, 
including  proposed  projects  and 
supporting  documentation,  and  all 
required  Federal  financial  assistance 
forms  as  described  in  the  relevant 
program  section  below.  The  required 
Federal  financial  assistance  forms  SF- 
424,  SF-^24A,  SF-424B,  CD-511,  CD- 
512,  and  if  applicable,  CD-346  and/or 
SF-LLL,  can  be  obtained  from  the 
NOAA  grants  Website  at  http:// 
www.rdc.noaa.gov/~grants/pdf. 
Applicants  are  required  to  include  one 
original  and  two  signed  hard/paper 
copies  for  each  final  application 
package  submitted. 

The  number  of  awards  made  under 
this  funding  Guidance  may  vary.  See 
each  program  description  in  sections  II 
••  Vn  for  more  information.  Successful 
applicants  may  be  asked  to  revise  award 
objectives,  work  plans,  or  budgets  prior 
to  submittal  of  the  final  application.  The 
exact  amount  of  funds  to  be  awarded, 
the  final  scope  of  activities,  the  project 
duration,  and  specific  NOAA 
cooperative  involvement  with  the 
activities  of  each  project  will  be 
determined  in  pre-award  negotiations 
among  the  applicant,  NOAA  Grants 
Management  Division  (GMD),  and 
relevant  NOAA  staff.  Projects  shoidd 
not  be  initiated  in  expectation  of 
Federal  funding  until  a  notice  of  award 
document  is  received  from  NOAA  GMD. 
Publication  of  this  dociunent  does  not 
obligate  NOAA  to  award  any  specific 
project  or  obligate  all  or  any  part  of  the 
available  funds. 

I.  Authority 

Statutory  authority  is  provided  luder 
Section  6403  (Coral  Reef  Conservation 
Program)  of  the  Coral  Reef  Conservation 
Act  of  2000  (16  U.S.C.  6401  et  seq.). 
Each  program's  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number 
can  be  found  in  the  specific  program 
information  included  in  sections  11  -  VII 
below. 


n.  state  and  Territory  Coral  Reef 
Management 

A.  Program  Description 

This  description  provides 
requirements  for  applying  for  funding 
appropriated  by  Congress  to  NOAA  and 
DOI  in  FY  2003  to  support 
comprehensive  programs  for  the 
conservation  and  management  of  coral 
reefs  and  associated  fisheries  in  the 
jurisdictions  of  Puerto  Rico,  the  U.S. 
Virgin  Islands  (USVI),  Florida,  Hawaii, 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI),  and 
American  Samoa. 

NOAA's  National  Ocean  Service, 
Office  of  Ocean  and  Coastal  Resource 
Management  (OCRM)  and  National 
Marine  Fisheries  Service  (NMFS)  Office 
of  Habitat  Conservation  (OHC),  and  DOI 
Office  of  Insular  Affairs  (OLA)  are  jointly 
providing  approximately  $2,100,000  in 
funding  for  cooperative  agreements  to 
support  state  and  territorial  coral  reef 
and  coral  reef  fishery  management  and 
conservation  activities  as  listed  in  E(2) 
below. 

Each  jurisdiction  need  only  develop 
and  submit  one  comprehensive  coral 
reef  management  application  for  the 
funds  available  under  this  section.  The 
Federal  agencies  will  coordinate  their 
reviews  of  each  application  to  ensure 
comparability  and  continuity.  It  is 
anticipated  that  OCRM  will  make 
awards  to  four  of  the  seven  jurisdictions 
and  that  DOI/OIA  will  make  awards  to 
the  remaining  three  jurisdictions. 

B.  Eligibility  Criteria 

The  eligible  applicants  are  the 
governor-appointed  point  of  contact 
agencies  for  coral  reef  activities  in  each 
of  the  jurisdictions  of  American  Samoa, 
Florida,  CNMI,  Guam,  Hawaii,  Puerto 
Rico,  and  USVI. 

C.  Funding  Availability  and  Mechanism 

1.  Funding  Availability 

Approximately  $2,100,000  inFY  2003 
funding  is  available  for  Coral  Reef  and 
Coral  Reef  Fishery  Management 
cooperative  agreements.  Funding  will  be 
subject  to  the  availability  of  federal 
appropriations.  Support  in  out  years 
after  FY  2003  is  contingent  upon  the 
availability  of  funds  and  the 
requirements  of  the  Federal  agency 
supporting  the  project.  Each  eligible 
jurisdiction  can  apply  for  a  maximum 
$400,000. 

2.  Funding  Mechanism 

Cooperative  agreements  will  be 
awarded  to  each  eligible  jurisdiction. 
Applicants  may  submit  applications 
covering  a  12-  to  18-month  period  with 
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an  anticipated  start  date  of  October  1 , 
2003. 

D.  Matching  Funds 

The  requirements  for  matching  funds 
under  Section  VIII{3)  of  the  Guidance 
are  applicable  to  Funding  Availability 
under  this  program.  Specific 
information  to  be  submitted  in  regard  to 
matching  fimds  can  be  found  in  the 
Application  Content  and  Format  Section 
below. 

E.  Application  Content  and  Format 
1.  Application  Content 

Applications  should  reflect  the 
National  Coral  Reef  Action  Strategy,  the 
U.S.  Coral  Reef  Task  Force  National 
Action  Plan  to  Conserve  Coral  Reefs, 
and  local  strategies  for  coral  reef 
management,  such  as  the  1999,  U.S.  All 
Islands  Coral  Reef  Initiative  Strategy,  as 
modified  by  the  events  and  activities  of 
the  last  3  years.  In  addition,  proposed 
activities  should  be  coordinated,  where 
appropriate,  with  ongoing  and  proposed 
NOAA  coral  reef  mapping,  monitoring, 
coastal  zone  and  fishery  management 
initiatives,  and  DOI  Fish  and  Wildlife 
Service  and  National  Park  Service  coral 
reef  activities. 

In  light  of  the  October  2002  U.S.  Coral 
Reef  Task  Force  resolution  to  implement 
a  regional  process  to  address  six  key 
focus  areas,  jurisdictions  are  encouraged 
to  propose  funding  under  this  program 
for  local  projects  and  participation  in 
support  of  this  effort.  A  copy  of  the  Task 
Force  Resolution  is  available  at  http:// 
coralreef.gov/reslcfm/. 

In  developing  the  application, 
applicants  must  consult  with  all 
relevant  State  and/or  Territory 
governmental  and  non-governmental 
entities  involved  in  coral  reef  activities 
in  their  respective  jurisdictions.  Those 
agencies  consulted  must  include  coastal 
zone  management,  water  quality,  and 
wildlife  and/or  marine  resource 
agencies. 

Funding  under  this  award  is  also 
intended  to  support  jurisdictional 
participation  in  national  coral  reef 
planning  activities,  such  as  U.S.  Coral 
Reef  Task  Force  meetings.  As  such, 
applicants  should  include  in  their 
proposal,  anticipated  travel  costs 
associated  with  attendance  and 
participation  at  U.S.  Coral  Reef  Task 
Force  and  other  relevant  meetings  and 
conferences. 

Applicants  may  submit  applications 
covering  up  to  an  18-month  period  and 
must  meet  all  applicable  Department  of 
Commerce  (DOC)  or  DOI  grant 
requirements.  Initial  and  final 
applications  must  be  submitted  to 
NOAA  by  the  due  dates  established  in 


the  DATES  section  above.  Federal 
financial  assistance  forms  are  not 
required  to  be  submitted  with  the  initial 
application;  however,  all  applicable. 
Federal  forms  must  be  submitted  with 
the  final  application.  One  original  and 
two  signed  hard/paper  copies  of  the 
final  application,  including  forms,  are 
required. 

Large  equipment  and/or  infrastructure 
acquisitions  are  not  a  priority  for 
funding  under  this  program.  Such 
purchases  proposed  herein  will  be 
reviewed  on  a  case  by  case  basis  with 
respect  to  the  specific  management 
objectives  of  this  and  the  local  coral  reef 
program. 

2.  Application  Format 

In  developing  the  proposal,  applicants 
must  organize  proposed  tasks  into  the 
following  nine  key  threat  management 
categories  (a  -  i,  below),  which  are  based 
on  those  found  in  the  threat  and 
management  action  matrices  developed 
by  the  All  Islands  Group: 

a.  Climate  Change,  Coral  Bleaching, 
Diseases  and  Extreme  Biotic  and  Storm 
Events,  e.g.,  applied  research, 
monitoring,  or  planning  to  better 
understand  and  manage  impacts; 

b.  Overfishing,  Destructive  Fishing, 
and  the  Harvest  and  Collection  of 
Marine  Ornamentals  (Including  Coral), 
in  FY  2003,  NMFS  OHC  has  provided 
$350,000  of  the  total  $2,100,000  to  fund 
priority  state  and  territorial  coral  reef 
fishery  management  activities.  Proposed 
funding  for  coral  reef  fishery 
management  tasks  should  not  exceed 
$60,000  per  jurisdiction,  and  should  be 
budgeted  within  the  jiu-isdiction's 
comprehensive  proposal. 

The  mandate  of  NMFS  is  to  build 
sustainable  fisheries,  recover  protected 
species,  and  sustain  healthy  habitats  for 
these  species.  These  tasks  should  be 
developed  in  the  same  format  as  the 
other  coral  reef  management  tasks  and 
included  and  submitted  in  the 
comprehensive  application.  Examples  of 
eligible  projects  include: 

(i)  Assessment  and  monitoring  of  fish 
and  fishery  resources,  collection  of 
fishery  information; 

(ii)  Analysis  of  fishery  impacts  on 
reefs  and  support  for  the 
implementation  of  fishery  gear 
restrictions  or  other  priority  regulations; 

(iii)  Development  of  fishery  reserves; 

(iv)  Activities  to  improve  management 
of  ornamental  reef  species  for  the 
aquarium  industry; 

(v)  Hiring  or  training  of  enforcement 
officers;  and, 

(vi)  Outreach  and  education  on 
fishery  and  endangered  species  issues. 

c.  Increasing  Development  Pressure, 
Unmanaged  Land  Use.  and  Population 


Growth,  e.g.,  tasks  to  forward  the 
conservation  and  management  of  coral 
reefs  through  plaiming,  designation, 
implementation  and  evaluation  of  land 
use  and  marine  protected  areas; 
including  personnel  training,  equipment 
procurement,  management  plan 
development,  signage,  monitoring  and 
enforcement,  etc.; 

d.  Tourism  and  Recreational  Overuse, 
and  Vessel  Groundings.and  Anchorings, 
e.g.,  coastal  zone  management  activities, 
marine  and  land  zoning,  vessel 
grounding  prevention  and  management, 
mooring  buoy  installation,  recreational 
signage,  etc.; 

e.  Alien  and  Invasive  Species,  e.g., 
policy  development,  mitigation  projects, 
etc.; 

f.  Marine  Pollution,  Sedimentation, 
Runoff,  Nonpoint  Source  Pollution,  and 
Marine  Debris,  e.g.,  tasks  focused  on:  (1) 
Oil-spill  prevention  and  response,  e.g.. 
developing  response  plans,  personnel 
training,  interagency  coordination,  etc.; 
(2)  Marine  debris  prevention  and 
removal,  e.g..  developing  prevention 
policies,  collection  and  disposal  of 
debris,  etc.;  and  (3)  Reducing  impacts 
from  land-based/watershed  pollution 
source,  e.g..  Best  Management  Practices 
(BMP)  planning  and  implementation, 
watershed  restoration  projects,  etc.; 

g.  Lack  of  General  Public  Awarene:is, 
e.g.,  tasks  to  increase  general  coral  reef 
awareness  including  brochures  and 
other  informational  materials,  public 
meetings  and  workshops,  etc.; 

h.  National  Security  Activities,  e.g.. 
tasks  intended  to  support  coordination 
toward  the  management  of  impacts  from 
national  security  activities;  and. 

i.  Other,  e.g.,  activities  that  address 
other  threats. 

The  first  page  of  the  application 
should  consist  of  the  cover  page     ^ 
described  in  the  SUPPLEMENTARY 
INFORMATION  section  at  the  beginning  of 
this  document. 

For  each  category  in  which  one  or 
more  task  is  proposed,  the  applicant 
must  include  the  following  information: 

a.  A  brief  introduction  that  describes 
the  status  of  the  issue  in  the  jurisdiction 
as  addressed  by  the  proposed  task; 
recent  actions  undertaken  to  address  the 
issues,  with  a  focus  on  the  status  of 
previous  federally  funded  tasks;  the 
jurisdiction's  strategy  to  address  critical 
needs  over  the  medium  term:  and,  a 
justification  for  the  proposed  task. 

b.  A  description  of  each  proposed  task 
that  must  include: 

(i)  The  category  of  management  action 
from  the  All  Islands  Group  management 
action  matrix  under  which  the  proposed 
activity  falls; 

(ii)  Clear  identification  of  the  work  to 
be  completed,  who  will  perform  the 
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wprk,  relationship  to  ongoing  projects 
and  how  the  project  fits  into  the 
jurisdiction's  strategy  for  addressing  the 
issue; 

(iii)  How  the  project  coordinates  with 
relevant  local  governmental  and  non- 
governmental agencies  and,  if 
applicable,  NOAA  or  DOI  regional 
activities; 

(iv)  Task  timetable  with  interim 
benchmarks  and  clearly-defined  work 
products; 

(v)  Project  priority  as  compared  to  all 
other  proposed  projects;  and, 

(vi)  A  Summary  Budget  that  includes 
a  detailed  breakdown  of  costs  by 
category  and  information  regarding  the 
amount  of  matching  funds  available  to 
the  applicant,  as  described  in  Section 
VIII(3)  of  this  Guidance.  Intended 
sources  of  matching  funds  must  be 
identified  in  the  application,  and 
applicants  whose  proposals  are  selected 
for  funding  will  be  required  to  submit 
with  the  final  application,  letter(s)  of 
commitment  to  fund  from  the 
organizaticn(s)  providing  matching 
funds. 

c.  Each  application  must  also  include, 
on  the  last  page,  a  summary  budget  table 
of  all  projects,  which  lists  the  name  of 
each  project  proposed  and  the 
corresponding  total  cost  and  matching 
funds  information. 

F.  Application  Evaluation  and  Selection 
Criteria 

1.  Evaluation  Criteria 

Applications  will  be  peer-reviewed  by 
individuals  with  coral  reef  and  fisheries 
management  experience  on  the 
following  equally  weighted  evaluation 
criteria,  as  evidenced  by  information  in 
the  application: 

a.  Documented  need  for  the  proposed 
coral  reef  management  activity  to  fill 
gaps  in  the  jurisdiction's  management 
capacity; 

D.  Demonstrated  coordination  with 
applicable  ongoing  local,  state, 
territorial,  and  Federal  coral  reef 
management  activities; 

c.  Technical  merit  of  the  proposed 
management  activity;  and, 

d.  Ability  of  the  work  to  be  completed 
for  the  funding  and  timing  proposed. 

Subsequently,  a  Federal  agency  team 
of  representatives  from  NMFS,  OCRM, 
and  OIA  will  review  the  applications, 
pursuant  to  equally  weighted  criteria 
described  in  Section  X(3)  of  the 
Guidelines  and  comments  received  from 
peer  reviewers.  Based  on  this  review, 
the  team  will  make  a  preliminary 
funding  recommendation  for  each 
jurisdiction. 

2.  Selection  Criteria 

OCRM  and  DOI  will  then  provide  the 
preliminary  funding  recommendation 


and  application  comments  to  each 
selected  jurisdiction.  These  comments 
will  include  input  from  peer  reviewers 
and  the  Federal  agency  team  and  are 
intended  for  use  in  the  applicant's 
development  of  the  final  application. 

Upon  receipt  of  the  final  application, 
complete  with  the  requisite  Federal 
financial  assistance  forms,  the  Federal 
agency  team  will  review  the  complete 
package  and  make  final  funding 
recommendations  based  on  the  response 
to  comments  that  were  returned  to  the 
applicant.  The  team  will  submit  these 
funding  recommendations  to  the  NOAA 
review  panel  for  final  review,  piusuant 
to  Section  X(4)  of  the  Guidelines. 

If  all  available  funds  are  not  awarded, 
NOAA  and  DOI  will  consult  with  the 
eligible  applicants  on  the  use  of  any 
residual  funds.  NOAA  and  DOI  will 
work  with  each  jurisdiction  to  ensure 
the  greatest  degree  of  success  in  meeting 
local,  state,  territorial,  and  national 
coral  reef  management  needs. 

G.  Program  Authority 

Specific  authority  for  the  NOAA 
program  is  found  in  16  U.S.C.  6403. 
NOAA  proposals  will  be  reviewed  and 
awarded  by  OCRM  under  title.  Coastal 
Zone  Management  Program,  CFDA 
Number:  11.419. 

m.  state  and  Territory  Coral  Reef 
Ecosystem  Monitoring 

A.  Program  Description 

This  description  provides 
requirements  for  applying  for  funding 
appropriated  by  Congress  to  the  NOAA 
in  FY  2003  to  support  state  and 
territorial  coral  reef  ecosystem 
monitoring.  This  program  will  be 
administered  by  the  NOS  National 
Centers  for  Coastal  and  Ocean  Science 
(NCCOS). 

NOAA  and  its  partners  are 
implementing  a  nationally  coordinated, 
comprehensive,  long-term  monitoring 
program  to  assess  the  condition  of  U.S. 
coral  reef  ecosystems  and  evaluate  the 
effectiveness  of  coral  reef  ecosystem 
management  decisions.  This  program 
was  requested  by  the  U.S.  Coral  Reef 
Task  Force,  which,  along  with  the 
nation's  coral  reef  program  managers 
and  the  public,  endorsed  and  called  for 
implementation  of  "A  National  Program 
to  Assess,  Inventory,  and  Monitor  U.S. 
Coral  Reef  Ecosystems." 

NOAA  began  implementing  the 
Program  in  2000  and  continues  to 
administer  it  with  Congressional 
appropriations  for  coral  reef 
conservation.  The  Program  includes  the 
collection,  analysis,  and  reporting  of 
long-term  coral  reef  ecosystem 
monitoring  data  pursuant  to 


scientifically  valid  methodologies  and 
protocols  and  is  a  key  priority  of  the 
National  Coral  Reef  Action  Strategy. 

The  implementation  plan  calls  for 
integration  of  now-disparate  monitoring 
sites  into  a  coordinated  national 
network,  sharing  of  monitoring 
information  among  U.S.  coral  reef 
resource  managers  and  scientists,  and 
filling  gaps  in  monitoring  coverage 
nationwide.  Through  this  Program,  U.S. 
Federal,  state,  commonwealth,  and 
territory,  and  Freely  Associated  State 
agencies  support  a  variety  of  local  and 
regional  assessments,  inventories,  and 
monitoring  of  U.S.  and  U.S.  affiliated 
coral  reef  resources.  Additionally,  there 
are  several  regional  volunteer  and 
community  monitoring  programs 
regularly  assessing  reef  resources.  A 
nationally  coordinated  coral  monitoring 
infrastructure  will  enable  the 
preparation  of  a  biennial  science-based 
report  on  the  condition  or  "health"  of 
U.S.  coral  reef  ecosystems  and  support 
local  coral  reef  management  efforts. 

The  nation's  coral  reef  resource 
managers  have  recommended  key  biotic 
and  abiotic  parameters  that  should  be 
monitored  at  all  local  sites  in  the 
National  monitoring  network: 

1 .  Benthic  habitat  characterization 
(e.g.,  depth,  habitat  delineation,  and/or 
percent  live/ dead  cover  of  corals, 
submerged  aquatic  vegetation, 
macroalgae,  sponges,  rugosity,  diversity, 
etc.); 

2.  Associated  biological  community 
structure  including  fish  condition  (e.g., 
abundance,  density,  size,  diversity, 
disease,  harvest  trends)  and  large  motile 
and  sessile  invertebrates  condition 
(abundance,  density,  size,  diversity, 
disease,  harvest  trends);  and, 

3.  Water/substrate  quality  (e.g., 
temperature,  nutrient  enrichment,  toxic 
chemicals,  turbidity). 

Proposed  work  should  include  multi- 
organizational  partnerships  (local, 
regional.  Federal,  and  possibly 
international)  that  build  local  capacity 
for  maintaining  long-term  monitoring 
sites  as  part  of  a  National  Coral  Reef 
Monitoring  Network.  NOAA  will  be  an 
active  partner  in  the  development  and 
implementation  of  the  award;  thus, 
proposals  should  be  structured  as 
cooperative  agreements  between  NOAA 
and  the  principal  investigators.  For 
these  proposals,  it  is  appropriate  to 
include  the  equipment  necessary  to 
build  capacity  to  archive  biotic  transects 
(e.g.,  one  or  more  digital  videography 
cameras  with  underwater  housing, 
museum  maintenance  of  reference 
specimen  collections,  etc.). 
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B.  Eligibility  Criteria 

Eligible  applicants  are  limited  to  the 
natural  resource  management  agency  in 
each  U.S.  State  or  Territory,  or  Freely 
Associated  State,  with  jurisdiction  over 
coral  reefs,  as  designated  by  the 
respective  governors  or  other  applicable 
senior  jurisdictional  official.  NOAA  is 
requesting  proposals  from  Puerto  Rico, 
Florida,  U.S.  Virgin  Islands,  Hawaii. 
American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Federated  States  of 
Micronesia,  Republic  of  Palau,  and  the 
Republic  of  the  Marshall  Islands. 
Federal  agencies  are  not  eligible  for 
funding  under  this  Program. 

Furthermore,  to  be  eligible  for  FY 
2003  funding,  applicants  previously 
receiving  funds  under  this  Program 
must  have  made  significant  progress 
implementing  those  tasks  and  met  data 
submission  deadlines,  including  all 
performance  and  fiscal  reporting 
requirements  and  data  transfers. 

C.  Funding  Availability  and 
Mechanisms 

1.  Funding  Availability 

Approximately  $840,000  will  be 
available  in  FY  2003  for  coral  reef 
ecosystem  monitoring  activities  imder 
this  program.  FY  2003  awards  to  Puerto 
Rico,  Florida,  U.S.  Virgin  Islands, 
Hawaii,  American  Samoa,  Guam,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands  are  expected  to  range 
from  $50,000  to  $100,000.  FY  2003 
awards  to  the  Federated  States  of 
Micronesia,  Republic  of  Palau,  and  the 
Republic  of  the  Marshall  Islands  are 
expected  to  be  approximately  $10,000  to 
$20,000  per  year.  Funding  will  be 
subject  to  the  availability  of  federal 
appropriations. 

2.  Fimding  Mechanism 

Funds  will  be  administered  though 
cooperative  agreements  between  eligible 
organizations  and  NCCOS.  FY  2003 
awards  to  Puerto  Rico.  Florida.  U.S. 
Virgin  Islands.  Hawaii.  American 
Samoa.  Guam,  and  the  Commonwealth 
of  the  Northern  Mariana  Islands  may 
submit  proposals  up  to  3  years  in 
duration,  at  funding  levels  between 
$50,000  to  $100,000  per  year  (e.g.,  up  to 
$300,000  for  3-year  continuation     i 
proposal).  FY  2003  awards  to  the 
Federated  States  of  Micronesia, 
Republic  of  Palau,  and  the  Republic  of 
the  Marshall  Islands  may  submit 
proposals  up  to  three  years  in  dm-ation, 
at  funding  levels  between  $10,000  - 
$20,000  per  year  (i.e.,  $60,000  for  three 
year  continuation  proposal).  FY  2003 
awards,  however,  will  only  provide 
funding  for  the  monitoring  activities 


proposed  for  FY  2003.  and  funding  for 
out  years  is  contingent  on  subsequent 
years'  appropriations.  Multiple-year 
proposals  must  specify  the  budget  and 
activities  for  each  year.  Aimual  projects 
should  follow  the  Federal  fiscal  year, 
beginning  on  October  1  and  ending 
September  30. 

D.  Matching  Funds 

The  requirements  for  matching  funds 
under  Section  VIII(3)  of  the  Guidance 
are  applicable  to  Funding  Availability 
under  this  program.  Specific 
information  to  be  submitted  in  regard  to 
matching  funds  can  be  found  in  the 
Application  Content  and  Format  section 
below. 

E.  Application  Content  and  Format 

1.  Content 

Application  Content  should  be 
developed  and  submitted  according  to 
the  following  guidelines: 

a.  First  time  applicants  for  monitoring 
awards:  Eligible  activities  for  the  first 
year  of  proposed  funding  (i.e..  FY  2003) 
include  an  initial  characterization  of 
baseline  ecosystem  condition,  an 
inventory/mapping  of  biotic  resources, 
and  an  assessment  of  anthropogenic 
stressors  (e.g.,  contaminants  in  lagoon 
sediments,  sedimentation  conditions, 
eutrophication,  etc.)  if  these  studies  are 
prerequisite  to  establishing  new  long- 
term  monitoring  sites.  Activities  can 
also  include  database  development  and 
training  of  field  crew.  Proposed  second 
and  third  year  work  should  follow  the 
guidelines  for  previous  recipients 
below. 

b.  Previous  recipients  of  NCCOS 
monitoring  awards:  Proposals  from 
previous  recipients  should  detail  the 
monitoring  design,  sampling  parameters 
and  protocols,  data  management,  and 
the  need/context  for  establishing  new 
long-term  monitoring  sites.  Proposals 
should  describe  how  the  proposed 
monitoring  meets  local  coral 
conservation  needs  and  fits  into  ongoing 
long-term  assessments,  inventories,  and 
monitoring  within  the  jurisdiction  and/ 
or  region.  Each  proposal  must  provide 
enough  specificity  on  the  parameters  to 
be  monitored,  the  design  and  frequency 
of  sampling,  methods  used,  data 
management  and  quality  assurance,  and 
other  information  for  peer-reviewers  to 
judge  the  quality  of  proposed  work.  Of 
particular  importance  to  creating  a 
National  Coral  Reef  Monitoring 
Network,  each  proposal  should  also 
address  (1)  how  compatible  the 
proposed  data  (e.g.,  data  confidence 
limits,  standardized  protocols)  will  be 
with  other  jurisdictional  and  regional 
databases,  and  (2)  when  and  in  what 


format  the  data  will  be  available  to 
NOAA.  The  information  produced 
through  these  awards  is  intended  to  fill 
gaps  in  knowledge  of  coral  reef 
ecosystems  nationwide,  track  and 
predict  changes  in  coral  reef  ecosystems 
nationwide,  and  serve  as  the  foundation 
for  biennial  reporting  in  the  Report  of 
the  Health  of  U.S.  Coral  Reef 
Ecosystems. 

In  addition,  each  jurisdiction's 
proposal  for  FY  2003  must  include  the 
preparation  of  a  comprehensive 
assessment  of  coral  reef  ecosystem 
health.  This  will  be  each  jurisdiction's 
contribution  to  the  Report  on  the  Health 
of  U.S.  Coral  Reef  Ecosystems:  2004. 
Toward  this  end,  FY  2003  proposals 
may  budget  for  travel  to  at  least  one 
national  workshop,  costs  for  preparing 
and  printing  a  jurisdictional  report  on 
the  condition  of  coral  reef  ecosystems, 
and  related  expenses. 

In  light  of  the  October  2002  U.S.  Coral 
Reef  Task  Force  resolution  to  implement 
a  regional  process  to  address  six  key 
focus  areas,  jurisdictions  are  encouraged 
to  propose  funding  under  this  program 
for  local  projects  and  participation  in 
support  of  this  effort. 

2.  Application  Format 

Applicants  must  submit  initial 
applications,  inclusive  of  elements  a-e 
below,  by  the  date  established  in  the 
DATES  section  above.  Applications  are 
limited  to  15  standard  letter  size  pages, 
including  attachments,  and  font  should 
be  Times  New  Roman.  12  point  or 
larger. 

a.  A  Cover  Page  as  described  in  the 
SUPPLEMENTAL  INFORMATION 
section  at  the  beginning  of  this 
Guidance; 

b.  A  Project  Description  (i.e..  narrative 
description)  for  each  proposed  task  that 
includes:  the  specific  priority 
management  questions  that  are  driving 
the  effort,  how  data  collected  will  be 
translated  and  transferred  to  the  local 
management  community,  project 
objectives,  and  a  timetable  with  project 
milestones; 

c.  A  Summary  Budget  that  includes  a 
detailed  breakdown  of  costs  by  category 
emd  a  description  of  the  amount  of 
matching  funds  available  to  the 
applicant,  as  described  in  Section  VIII  of 
the  Guidelines.  Each  subcontract  or 
subgrant  should  be  listed  as  a  separate 
item.  Describe  the  products  or  services, 
to  be  obtained  and  indicate  the 
applicability  or  necessity  of  each  to  the 
project.  Provide  separate  budgets  for 
each  subcontract  or  subgrant  and 
indicate  the  basis  for  the  cost  estimates. 
More  detailed  budget  instructions  are 
available  at  http://biogeo.nos.noaa.gov/ 
—jchristensen/mon web/.  Intended 
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sources  of  matching  funds  must  be 
identified  in  the  application.  Applicants 
whose  proposals  are  selected  for 
funding  will  be  required  to  submit 
letter! s)  of  commitment  to  fund  from  the 
organization(s)  providing  matching 
funds  with  the  final  application. 
Multiple-year  proposals  must  specify 
the  budget  and  activities  for  each  year; 

d.  Curriculum  Vitae  for  principal 
investigators; 

e.  Summary  Project  Abstract;  and, 

f.  All  required  NOAA  Federal 
financial  assistance  awards  -  forms  (see 
below).  One  original  and  two  copies  of 
the  jurisdiction's  application  must  be 
submitted  to  NOAA  by  the  date 
established  in  the  DATES  section  at  the 
beginning  of  this  Guidance. 

Final  applications  must  include  all 
elements  of  the  initial  application,  any 
responses  to  comments  and  edits,  all 
required  NOAA  Federal  financial 
assistance  forms  (element  f  above),  and 
must  be  received  by  NOAA  on  or  before 
the  date  established  in  the  DATES 
section  above.  One  original  and  two 
signed  hard  copies  of  the  final 
applications  are  required. 

The  NOAA  Grants  Management 
Division  program  web  site,  http:// 
www.rdc.noaa.gov/~grants/index.html, 
provides  detailed  application 
instructions  and  electronic  versions  of 
Federal  financial  assistance  forms.  The 
two  most  relevant  sections  at  this  web 
site  are,  "C.  Instructions  and 
Guidelines,"  and,  "D.  Application 
Forms  for  Initial  Proposal  Submission." 
Applicants  should  review  their 
application  package  prior  to  submission 
and  be  sure  that  all  blocks  on  forms  SF- 
424,  SF-424A,  SF-424B,  CD-511,  CD- 
512,  and  if  applicable,  CD-346  and/or 
SF-LLL  have  been  filled  in  completely. 
Monitoring  program  Applicants  should 
reference  http:// 
biogeo.nos.noaa.gov?~jchristensen/ 

mon web/  for  instructions  on  filling 

out  forms  SF-424  and  SF-424A. 

F.  Application  Evaluation  and  Selection 
Criteria 

1 .  Evaluation  Criteria 

Applications  will  be  peer-reviewed  by 
a  small  panel  of  representatives  from 
relevant  U.S.  State,  Territory,  and 
Federal,  and  Freely  Associated  State 
agencies,  as  well  as  the  jurisdictional 
coral  reef  Points  of  Contact  (POCs).  Each 
POC  will  be  asked  to  review  one  or 
more  proposals  from  other  jurisdictions, 
but  never  their  own.  Proposals  will  be 
peer-reviewed  on  the  following  criteria: 

a.  The  jurisdiction's  need  for  such 
work  to  fill  gaps  in  monitoring  coverage 
and  build  local  capacity  for  long-term 
monitoring  of  coral  reef  ecosystems; 


b.  The  quality  of  the  proposed  science 
and  potential  for  the  resulting  data  to  be 
incorporated  into  a  National  Monitoring 
Network; 

c.  The  ability  of  the  principal 
investigators  to  conduct  such  work;  and, 

d.  Support  for  the  All  Islands  Coral 
Reef  Initiative,  in  applicable 
jurisdictions. 

Reviewer  results  will  be  shared  with 
applicants,  and  applicants  will  be  given 
the  opportunity  to  revise  their 
application  and/or  respond  to  reviewer 
comments. 

Taking  into  consideration  comments 
received  from  peer  reviewers,  NCCOS 
will  evaluate  each  proposal  and  develop 
funding  recommendations  based  on  the 
criteria  in  Section  X(3)  of  the 
Guidelines.  In  evaluating  the  technical 
merit  and  adequacy  of  the 
implementation  plan,  NCCOS  will 
apply  the  following  3  equally  weighted 
criteria: 

a.  Relevance  to  establishing  a  national 
monitoring  network.  The  principal 
objective  of  the  proposals  should  be  to 
fill  priority  gaps  or  needs  in  coral  reef 
monitoring  and  assessment  programs, 
such  that  they  contribute  to  the  creation 
of  a  comprehensive  and  coordinated 
network  of  monitoring  sites  for  U.S. 
coral  reef  ecosystems.  In  subsequent 
years,  the  project  should  be  monitoring 
the  "minimum  suite  of  key  biotic  and 
abiotic  parameters,"  (as  listed  in  the 
program  description)  at  least  once  a 
year,  at  one  or  more  sites; 

b.  Quality  assurance  and  error 
estimates  for  parameter  measurements. 
Flexibility  of  methodologies  for 
acquiring  measurements  is  allowable,  as 
long  as  they  are  done  in  situ  and  are 
quantitatively  reliable  within  a 
jiuisdiction  and  across  a  region.  Where 
possible,  NOAA  favors  a  stratified 
random  sampling  design  for  site 
selection  (i.e.,  ideally  based  on  reliable 
habitat  maps),  multi-methodological 
monitoring  of  the  ecosystenj  (i.e.,  line 
transects  for  cryptic  species,  point-count 
surveys  for  large  pelagic  species),  and 
sample  archiving  (i.e.,  species  reference 
collections,  transect/survey 
videographic  records);  and 

c.  Potential  to  meet  data  reporting 
requirements  and  the  ability  of 
transferring  the  data  to  the  local  or 
regional  management  community.  Data 
from  proposals  must  be  useful  in 
preparing  the  biennial  report  on  the 
Health  of  U.S.  Coral  Reef  Ecosystems. 
Grant  recipients  will  provide  raw  or 
synthesized  data  to  NCCOS  no  later 
than  3  months  after  data  collection.  The 
data  generated  in  the  National  Coral 
Reef  Ecosystem  Monitoring  Program 
will  by  used  by  NOAA  and  its  partners 
to  develop  regional  and  national  state  of 


the  reef  reports  and  disseminated  to  the 
public  via  NOAA's  Coral  Reef 
hiformation  (CoRIS)  Web  site 
development  (http:// 
www.coris.noaa.gov).  Biotic  data 
integrity  is  critical  for  sharing  of 
information  and  detection  of  national/ 
regional  trends  and  hotspots.  Each 
jurisdiction  will  need  to  have  basic  data 
management  quality  controls  and 
quality  assurances  for  its  data.  Funding 
eligibility  for  future  funding  years  will 
be  contingent  on  meeting  data 
submission  deadlines  including  all 
performance  and  financial  reporting 
requirements  and  data  transfers. 

2.  Proposal  Selection 

Based  on  these  reviews,  NCCOS  will 
provide  a  preliminary  funding 
recommendation  and  proposal 
conmients  to  each  selected  applicant. 
These  comments  will  include  input 
from  peer  reviewers  and  the  Federal 
agency  team  and  are  intended  for  use  in 
the  applicant's  development  of  the  final 
application. 

Upon  receipt  of  the  final  application, 
complete  with  the  requisite  Federal 
forms,  the  Federal  agency  team  will 
review  the  complete  package  and  make 
final  funding  recommendations  based 
on  the  incorporation  and/or  response  to 
comments  that  were  returned  to  the 
applicant.  NCCOS  will  submit  these 
funding  recommendations  to  the  NOAA 
review  panel  for  final  review,  pursuant 
to  Section  X(4)  of  the  Guidelines. 

G.  Program  Authority 

Specific  authority  for  this  program  is 
found  in  16  U.S.C.  6403.  Proposals  will 
be  reviewed  and  awarded  by  NCCOS 
imder  title,  Financial  Assistance  for 
National  Centers  of  Coastal  Ocean 
Science,  CFD A  U. 426. 

IV.  Coral  Reef  Ecosystem  Research 

A.  Program  Description 

In  FY  2003,  the  Program  is  providing 
$600,000  to  NOAA's  Undersea  Research 
Program  (NURP)  to  cooperatively 
administer  NURP  coral  reef  grant 
programs  for  the  Caribbean,  Florida, 
Hawaii,  and  the  Western  Pacific.  Three 
separate  requests  for  proposals  will  be 
announced.  The  Hawaii  Undersea 
Research  Laboratory  will  administer  and 
announce  the  program  for  Hawaii  and 
the  Western  Pacific;  the  Caribbean 
Marine  Research  Center  will  address 
research  needs  in  the  U.S.  Caribbean; 
and  the  Southeastern  U.S.  and  Gulf  of 
Mexico  Center  will  announce  a  joint 
program  in  partnership  with  the  U.S. 
Environmental  Protection  Agency  and 
the  Sanctuary  Friends  of  the  Florida 
Keys,  which  will  support  research  in  the 
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Florida  Keys  National  Marine 
Sanctuary.  All  three  requests  for 
proposals  and  program  descriptions  are 
available  at  http://www.nurp.noaa.gov/ 
noaacoral.html  or  by  contacting  the 
appropriate  regional  contact  persons 
identified  in  the  contact  information 
section  (C)  below.  The  grant  eligibility 
and  matching  requirements  and  review 
process  will  be  consistent  with  the 
NOAA  Coral  Reef  Conservation  Grant 
Program  Guidelines. 

Please  Note:  Proposals  are  not  being 
solicited  for  Coral  Reef  Research  at  this 
time.  Separate  solicitations  will  be  made 
at  a  later  date.  For  more  information  see 
"C.  Contact  Information"  below. 
Funding  will  be  subject  to  the 
availability  of  federal  appropriations. 

B.  Research  Priorities 

Research  supported  through  this 
program  will  address  priority 
information  needs  identified  by  coral 
reef  ecosystem  managers  and  scientists. 
FY  2003  priorities  include  research  on 
coral  disease  and  bleaching,  fisheries 
population  dynamics  and  ecology, 
effects  of  anthropogenic  stressors  on 
benthic  invertebrates,  impacts  and 
spread  of  invasive  species,  and 
evialuation  of  management  actions  and 
strategies.  Specific  priorities  within 
these  broad  areas,  and  geographic 
preferences,  will  be  indicated  in  each 
NURP  Center's  request  for  proposals. 

C.  Contact  Information 

For  overall  information  regarding  the 
NURP  Coral  Reef  Grants  Program 
contact:  Kimberly  Puglise,  301-713- 
2427,  extension  199  or  e-mail  at 
kimberly.pugIise@noaa.gov,  or  see: 
http://www.nurp.noaa.gov/ 
noaacoral.html. 

For  information  regarding  the  NURP 
Center  for  the  Caribbean  contact:  Craig 
Dahlgren,  561-741-0192,  extension  231 
or  e-mail  at  cdahlgren@cmrc.org. 

For  information  regarding  the  NURP 
Center  for  the  Southeastern  United 
States  and  the  Gulf  of  Mexico  contact: 
Andrew  Shepard,  910-962-2446  or  e- 
mail  at  sheparda@uncw.edu. 

For  information  regarding  the  NURP 
Center  for  Hawaii  and  the  Western 
Pacific  contact:  Keith  Crook,  808-956- 
9429  or  e-mail  at 
Crook@soest.hawaii.edu. 

V.  General  Coral  Reef  Conservation 

A.  Program  Description 

This  description  provides  guidance 
for  applying  for  funding  appropriated  by 
Congress  to  NOAA  in  FY  2003  to 
support  efforts  by  educational  and  non- 
governmental institutions  to  conserve 
the  coral  reef  ecosystems  of  the  United 


States  and  the  Freely  Associated  States 
in  the  Pacific  (Republic  of  Palau,  the 
Republic  of  the  Marshall  Islands,  and 
the  Federated  States  of  Micronesia).  ' 
This  program  will  be  administered  by 
the  National  Marine  Fisheries  Service 
(NMFS)  Office  of  Habitat  Conservation 
(OHC). 

The  objective  of  this  program  is  to 
support  educational  and  non- 
governmental institution  led  programs 
and  projects  in  U.S.  States  and 
Territories  and  the  Freely  Associated 
States  to: 

1.  Help  preserve,  sustain  and  restore 
the  condition  of  coral  reef  ecosystems; 

2.  Promote  the  wise  management  and 
sustainable  use  of  coral  reef  resources; 
and, 

3.  Increase  public  knowledge  and 
awareness  of  coral  reef  ecosystems  and 
issues  regarding  their  conservation. 

B.  Criteria  Changes  in  FY  2003 

Please  note  the  following  criteria 
changes  in  the  FY  2003  General  Coral 
Reef  Conservation  program: 

1.  Applicant  Eligibility:  Government 
agencies  of  U.S.  States,  Territories,  and 
Commonwealths,  and  Freely  Associated 
States  are  not  eligible  under  this 
category  in  FY  2003.  U.S.  State  and 
Territory  government  agencies  are 
eligible  under  section  II  and  III,  and 
government  agencies  of  the  Freely 
Associated  States  are  eligible  under 
section  III  and  VII. 

2.  Project  Eligibility:  Applications  for 
research  activities  will  not  be  eligible 
under  this  category  in  FY  2003. 
Applicants  interested  in  submitting 
coral  research  proposals  should  consult 
section  IV.  Coral  Reef  Ecosystem 
Research. 

3.  Award  size:  It  is  expected  that  most 
awards  will  range  from  a  minimum  of 
$15,000  to  a  maximiun  of  $50,000.  This 
is  less  than  the  maximum  in  FY  2002. 

C.  Eligibility  Criteria 

Eligible  applicants  include 
institutions  of  higher  education,  non- 
profit organizations,  commercial 
organizations,  and  local  and  Indian 
tribal  governments.  U.S.  State,  Territory, 
and  Commonwealth,  and  Freely 
Associated  State  Government  Agencies 
are  not  eligible  under  this  category  in 
FY  2003.  Federal  agencies  are  eligible 
under  this  program;  however,  pursuant 
to  Section  IV  of  the  Guidelines,  such 
applications  will  be  a  low  priority 
unless  they  are  an  essential  part  of  a 
cooperative  project  with  other  eligible 
educational  or  non-governmental 
institutions.  In  order  for  a  Federal 
agency  to  receive  an  award  under  this 
program,  it  must  provide  the  requisite 
statutory  authority  to  receive  funds  from 


a  Federal  agency  for  these  purposes.  » 
Please  note  that  the  Economy  Act,  31 
U.S.C.  1535,  is  not  sufficient  legal 
authority  because  NOAA  is  not 
procuring  goods  or  services  from  the 
federal  agency.  Regional  Fishery 
Management  Councils  are  not  eligible 
under  this  program. 

D.  Funding  Availability  and 
Mechanisms 

1.  Funding  Availability 

Approximately  $400,000  in  funding  is 
available  in  FY  2003  for  awards  under 
this  program.  It  is  expected  that  most 
awards  will  range  fitim  a  minimum  of 
$15,000  to  a  maximum  of  $50,000. 
Funding  will  be  subject  to  the 
availability  of  federal  appropriations. 

2.  Funding  Mechanism 

Applications  selected  for  funding 
from  non-Federal  applicants  will  be 
funded  through  a  project  grant  or 
cooperative  agreement  imder  the  terms 
of  this  document.  Applications  selected 
for  funding  from  Federal  agencies  will 
be  funded  through  an  interagency 
agreement.  Generally,  NMFS  will  make 
awards  only  to  those  projects  where 
requested  funding  will  be  used  to 
complete  proposed  activities  within  a     . 
18-month  period  from  the  approved 
start  date  of  the  project. 

E.  Matching  Funds  » 

The  requirements  for  matching  funds 
under  Section  VIII(3)  of  the  Guidance 
are  applicable  to  Funding  Availability 
under  this  program.  Specific 
information  to  be  submitted  in  regard  to 
matching  funds  can  be  found  in  the 
Application  Content  and  Format  section 
here. 

F.  Application  Content  and  Format 
1 .  Application  Content 

Applications  should  support  the 
National  Coral  Reef  Action  Strategy  and 
the  following  goals  of  the  U.S.  Coral 
Reef  Task  Force  National  Action  Plan  to 
Conserve  Coral  Reefs:  A.II.  Assess  and 
Monitor  Reef  Health;  A.IV.  Understand 
Social  and  Economic  Factors;  B.I. 
Improve  Use  of  Marine  Protected  Areas 
(MP As);  B.II.  Reduce  Impacts  of  Fishing; 
B.IV.  Reduce  Pollution;  B.V.  Restore 
Damaged  Reefs;  and  B.VI.  Improve 
Education.  In  addition,  proposed 
activities  should  be  coordinated,  where 
appropriate,  with  ongoing  and  proposed 
NOAA  mapping,  monitoring,  and  coral 
reef  or  fishery'  management  initiatives, 
and  DOI  Fish  and  Wildlife  Service  and 
National  Park  Service  coral  reef 
activities. 

Applicants  must  consult  with  all 
relevant  state,  territory,  and  local 
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governmental  and  non-governmental 
entities  involved  in  coral  reef  activities 
in  developing  the  application.  Local 
government  agencies  that  must  be 
consulted  include  coastal  zone 
management,  water  quality,  and  wildlife 
and/or  marine  resource  agencies. 

Applicants  may  submit  applications 
covering  a  12-to  18-month  period,  and 
must  meet  all  applicable  DOC  grant 
requirements.  One  copy  of  the  initial 
application,  submitted  electronically  or 
by  surface  mail,  must  be  received  by 
NOAA  by  the  date  established  in  the 
DATES  section  above. 

One  original  and  two  signed  copies  of 
the  final  application,  complete  with  all 
required  Federal  financial  assistance 
forms  {SF-^24.  SF-424A,  SF-424B,, 
CD-511,  CD-512,  and,  if  applicable. 
CD-346  and/or  SF-LLL)  must  be 
received  by  NOAA  by  the  date 
established  in  the  DATES  section  above. 
In  addition,  applicants  may  choose  to 
submit  an  electronic  copy  (in  Word 
Perfect,  Microsoft  Word,  or  PDF)  with 
the  required  original  and  hard  copies  of 
the  final  application. 

2.  Application  Format 

In  developing  the  application,  the 
applicant  must  catagorize  proposed 
tasks  into  the  following  7  categories, 
which  are  based  on  a  subset  of  those 
found  in  the  National  Action  Plan: 

a.  Monitoring  and  assessment  of  coral 
reefs  or  reef  resources;  e.g.,  community 
or  non-governmental  organization 
monitoring  or  assessment  programs  that 
complement  State  or  Territorial  coral 
reef  monitoring  programs  funded  out  of 
the  NCCOS  Coral  Reef  Monitoring 
Award, 

b.  Socio-economic  and  resource 
valuation,  e.g.,  community  assessments, 
economic  valuations,  alternative  income 
generation  workshops,  etc., 

c.  Marine  Protected  Areas  and 
associated  management  activities, 
especially  assessment  of  the  gaps  in 
protection  of  existing  marine  protected 
area  systems,  and  outreach  and 
education  efforts, 

d.  Coral  reef  fisheries  management, 
e.g.,  resource  assessments,  collection  of 
fishery  information,  outreach  to  fishers, 
co-management  of  coral  reef  fisheries  by 
fishing  communities,  etc., 

e.  Reducing  pollution,  e.g.,  marine 
debris  prevention  and  removal, 
reducing  impacts  from  land-based/ 
watershed  pollution  sources,  etc., 

f.  Coral  reef  restoration,  e.g., 
restoration  of  coral  reef  habitats 
resulting  from  physical  and  biological 
disturbances  such  as  orphan  vessel 
groundings,  storm  events,  coral  disease 
and  coral  predator  outbreaks,  and 
anthropogenic  disturbances,  particularly 


projects  utilizing  innovative  coral 
restoration  technologies  and/or 
comprehensive  evaluation  of  restoration 
sites,  and 

g.  Public  education  and  outreach 
activities,  e.g.,  brochures  and  other 
informational  materials,  public  meetings 
and  workshops,  etc..  particularly  those 
which  address  the  needs  of  local  user 
groups. 

Please  Note:  Coral  reef  research 
activities  are  not  eligible  for  funding 
under  this  General  Coral  Reef 
Conservation  program.  Applicants 
interested  in  submitting  coral  reef 
research  proposals  should  consult 
section  IV.  Coral  Reef  Ecosystem 
Research  of  this  Guidance. 

In  addition,  the  following  projects 
will  not  be  eligible  for  funding: 

(1)  Activities  that  constitute  legally 
required  mitigation  for  the  adverse 
effects  of  an  activity  regulated  or 
otherwise  governed  by  state  or  Federal 
law; 

(2)  Activities  that  constitute 
mitigation  for  natiucd  resource  damages 
under  Federal  or  state  law;  and, 

(3)  Activities  that  are  required  by  a 
separate  consent  decree,  court  order, 
statute  or  regulation. 

Applications  for  the  coral  reef 
conservation  activities  beyond  the  scope 
of  those  legally  required  by  mitigation 
or  restoration  activities  as  described 
above,  are  eligible  under  this  program. 
For  each  project  proposed,  the  applicant 
should  not  exceed  20  pages,  including 
descriptions  of  qualification,  letters  of 
support  and  no  more  than  five  pages  of 
other  attachments,  and  should  use  12- 
point  font  on  letter  size  paper.  Each 
application  must  include  the  following: 

1 .  The  cover  page  described  in  the 
SUPPLEMENTARY  INFORMATION  section  at 
the  beginning  of  this  Guidance. 

2.  Aji  introduction,  not  to  exceed  one 
page,  that  describes: 

a.  The  status  and  magnitude  of  the 
issues  in  the  jurisdiction  where  the 
project  will  take  place; 

b.  Recent  actions  undertaken  to 
address  the  issues,  with  a  focus  on 
federally  funded  tasks;  and 

c.  How  the  project  fits  into  the 
jurisdiction's  strategy  to  addressing 
critical  coral  reef  conservation  needs  the 
next  2-to  3-years.; 

3.  A  description  of  each  proposed  task 
that  includes: 

a.  Clear  identification  of  the  work  to 
be  completed  and  who  will  perform  the 
work; 

b.  How  the  project  coordinates  with 
relevant  state,  territorial,  or  local 
governmental  and  non-governmental 
agencies,  and  if  applicable,  NOAA 
regional  activities; 

c.  A  narrative  Budget  Summary  that 
includes  a  detailed  breakdown  of  costs 


by  category  and  information  regarding 
the  amount  of  matching  funds  available 
to  the  applicant,  pursuant  to  Section 
VIII(3)  of  this  Guidance.  Intended 
sources  of  matching  funds  must  be 
identified  in  the  application.  Applicants 
whose  proposals  are  selected  for 
funding  will  be  required  to  submit  with 
the  final  application,  letter(s)  of 
commitment  to  fund  from  the 
organization(s)  providing  matching 
funds;  and 

d.  Task  timetable  with  interim 
benchmarks  and  clearly  defined  work 
products. 

G.  Application  Evaluation  and  Selection 
Criteria 

1.  Evaluation  Criteria 

Applications  will  be  peer-reviewed  on 
the  following  equally  weighted 
evaluation  criteria  by  individuals  with 
coral  reef  conservation  experience: 

a.  Docimiented  need  for  the  proposed 
coral  reef  activity  in  the  jurisdiction; 

b.  Demonstrated  coordination  with 
applicable  ongoing  local,  state, 
territorial,  and  Federal  coral  reef 
management  activities; 

c.  Technical  merit  of  the  proposed 
activity;  ^ 

d.  Ability  of  the  work  to  be  completed 
for  the  funding  and  timing  proposed 
(projects  that  can  be  completed  within 
18-  months  of  the  start  date  will  receive 
a  higher  score  for  this  criterion);  and, 

e.  Evidence  presented  of  the  capacity 
of  the  applicant  to  conduct  the  proposed 
work,  including  past  performance  on 
similar  projects  or  programs  involving 
coral  reef  ecosystems.  NOAA  will 
request  and  consider  written  comments 
on  proposed  projects  from  each  agency 
with  jurisdiction  over  coral  reef 
ecosystems  in  the  area  where  the  project 
is  to  be  conducted,  pursuant  to  Section 
X(l)  of  the  Guidelines. 

NMFS  will  then  review  the 
applications,  consistent  with  the  equally 
weighted  criteria  listed  in  Section  X(3) 
of  the  Guidelines  and  comments 
received  from  peer  reviewers  and 
jurisdictions.  *. 

2.  Selection  Criteria 

In  addition  to  these  peer  review 
criteria  and  comments  from 
jurisdictions.  NMFS  will  strive  for  a 
balanced  selection  of  projects  among 
jurisdictions  and  subject  areas.  Based  on 
these  cvimulative  reviews,  NMFS  will 
make  preliminary  funding 
recommendations  which  may  not  be  the 
highest  scoring  proposals.  NMFS  will 
provide  a  sxmimary  of  review  comments 
to  each  selected  applicant.  These 
summary  comments  will  include  input 
from  peer  reviewers,  the  solicited 
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jiirisdictions,  and  the  NMFS  review,  and 
are  intended  to  be  used  in  the 
applicant's  development  of  the  final 
application. 

Upon  receipt  of  the  final  application, 
complete  with  the  requisite  Federal 
forms,  NMFS  will  review  the  complete 
package  and  make  final  funding 
recommendations  based  on  the 
incorporation  of,  and/or  response  to, 
comments  that  were  returned  to  the 
applicant.  NMFS  will  submit  these 
funding  recommendations  to  the  NOAA 
review  panel  for  final  review,  pursuant 
to  Section  X(4)  of  the  Guidelines.  The 
review  panel  will  ensure  that  funding 
decisions  are  consistent  with  the 
geographic  distribution  requirements  of 
16  U.S.C.  6403(d).  As  a  result,  awards 
may  not  necessarily  be  made  to  the 
highest  scoring  applications. 

If  insufficient  eligible  projects  are 
received,  NOAA  may  reallocate  residual 
funds  from  this  program  area  to  a 
different  funding  category  under  the  • 
Program. 

H.  Program  Authority 

Specific  authority  for  this  program  is 
found  in  16  U.S.C.  6403.  Proposals  will 
be  reviewed  and  awarded  by  the 
National  Marine  Fisheries  Service  Office 
of  Habitat  Conservation  under  title. 
Habitat  Conservation,  CFDA  11.463. 

VI.  Projects  to  Improve  or  Amend  Coral 
Reef  Fishery  Management  Plans 

A.  Program  Description 

This  description  provides  guidance 
for  applying  for  funding  appropriated  by 
Congress  to  NOAA  in  FY  2003  to 
support  conservation  and  management 
of  coral  reef  fisheries  by  Regional 
Fishery  Management  Councils  with 
responsibilities  for  Fishery  Management 
Plans  (FMP)  that  include  coral  reefs  or 
fishery  resources  that  depend  on  these 
reef  ecosystems,  as  established  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
O.S.C.  1801  et  seq.).  This  program  will 
be  administered  by  the  NMFS  Office  of 
Habitat  Conservation  (OHC). 

The  objective  of  this  program  is  to 
support  value-added  studies  or  projects 
by  the  Councils  that  will  enhance  the 
conservation  of  coral  reef  fishery 
resources.  It  is  not  intended  to  support 
normal  Coimcil  activities  or 
responsibilities, 

B.  Eligibility  Criteria 

Applicants  are  limited  to  the  Western 
Pacific  Regional  Fishery  Management 
Council,  South  Atlantic  Fishery 
Management  Council,  Gulf  of  Mexico 
Fishery  Management  Council,  and 
Caribbean  Fishery  Management  Council. 


C.  Funding  Availability  and 
Mechanisms 

1.  Funding  Availability 

NMFS  OHC  will  provide 
approximately  $1,350,000  in  FY  2003 
funding  for  cooperative  agreements  to 
support  coral  reef  conservation 
activities  under  this  program.  In  order  to 
ensure  the  regional  balance  called  for  by 
the  Coral  Reef  Conservation  Act  of  2000, 
a  maximum  of  $750,000  will  be 
available  for  activities  in  the  Western 
Pacific,  aiui  a  maximum  of  $600,000 
will  be  available  for  activities  in  the 
South  Atlantic,  Gulf  of  Mexico,  and 
Caribbean.  Funding  will  be  subject  to 
the  availability  of  federal 
appropriations. 

2.  Funding  Mechanism 

Cooperative  agreements  will  be 
awarded  to  successful  applicants  from 
each  eligible  Regional  Fishery 
Management  Council  for  eligible 
activities.  Activities  approved  by  NOAA 
will  be  awarded  either  as  new 
cooperative  agreements  or  amendments 
to  existing  cooperative  agreements  by 
either  the  Southeast  Region  or  the 
Pacific  Islands  Area  Office.  Proposals 
should  cover  a  projept  period  of  12-to 
18-month  period  with  an  anticipated 
start  date  of  October  1,  2003. 

D.  Matching  Funds 

The  Administrator  has  waived  the 
matching  requirement  of  Section  X  of 
the  Guidance  for  the  Fishery 
Management  Councils.  This  waiver  is 
based  on  the  fact  that  the  Councils  are 
funded  solely  by  awards  from  the  U.S. 
Federal  Government,  and,  therefore,  do 
not  have  the  ability  to  generate 
matching  funds. 

E.  Application  Content  and  Format 

1.  Application  Content 

Applications  should  support  the 
National  Coral  Reef  Action  Strategy  and 
the  U.S.  Coral  Reef  Task  Force  National 
Action  Plan  to  Conserve  Coral  Reefs.  In 
addition,  proposed  activities  should  be 
coordinated,  where  appropriate,  with 
ongoing  and  proposed  NOAA  mapping, 
monitoring,  and  fishery  management 
initiatives,  and  State  and  Territorial 
coral  reef  conservation  initiatives  in 
their  own  waters  contiguous  to  the 
Federal  Exclusive  Economic  Zone. 

Fishery  Management  Councils  must 
consult  with  state  and  territorial 
agencies  and  all  other  relevant  local 
governmental  and  non-governmental 
entities  involved  in  coral  reef  activities 
in  developing  applications.  Councils  are 
strongly  encouraged  to  coordinate 
project  proposal  development  with 
NMFS  Regions  and  Science  Centers  to 


ensure  mutually  supportive  coral  reef 
conservation  programs. 

Councils  may  submit  applications 
covering  a  12-to  18-month  period,  and 
must  meet  all  applicable  DOC  grant 
requirements.  One  copy  of  the  initial 
application,  submitted  electronically  or 
by  surface  mail,  must  be  received  by 
NOAA  on  or  before  the  date  established 
in  the  DATES  section  above. 

One  original  and  two  signed  copies  of 
the  final  application,  complete  with  all 
required  Federal  financial  assistance 
forms(SF-424,  SF-424A,  SF^24B„  CD- 
511,  CD-512,  and,  if  applicable,  CD-346 
and/or  SF-LX.L)  must  be  received  by 
NOAA  on  or  before  the  date  established 
in  the  DATES  section  above. 

a.  Eligible  activities:  Eligible  activities 
are  those  that  support  the  Strategy's  goal 
of  Reducing  the  Adverse  Impacts  of 
Fishing  and  other  Extractive  Uses  on 
Coral  Reefs  and  incorporating  these 
objectives  into  existing  or  new  Federal 
fishery  management  plans.  While  first 
priority  will  be  given  to  proposals  for 
coral  reef  activities  in  the  Council's 
jurisdiction,  proposals  for 
complementary  activities  of  high 
conservation  value  within  state  .waters 
that  are  fully  coordinated  with 
appropriate  state,  territory  or 
commonwealth  management  authorities 
will  also  be  accepted.  Proposed 
activities  should  be  in  addition  to  those 
currently  supported  by  NMFS  and 
should  not  replace  support  for  existing 
Council  staff.  The  following  represent 
priority  activities  for  funding: 

(1)  Studies  that  identify,  map  and 
characterize  important  essential  fish 
habitat,  habitat  areas  of  particular 
concern,  and  spawning  populations  in 
U.S.  coral  reef  ecosystems.  Special 
priority  will  be  given  to  studies 
associated  with  coral  reef  areas  that  are 
currently,  permanently,  or  seasonally 
closed -to  fishing  or  that  may  merit 
inclusion  in  an  expanded  network  of 
no-take  ecological  reserves.  Eligible 
activities  would  include  multi-beam  or 
sidescan  sonar  mapping  and 
characterization  of  such  areas  on  deeper 
coral  reefs,  banks  and  beds; 

(2)  Monitoring  reef  fish  stocks  in 
existing  no-take  marine  reserves  and 
reference  sites  on  coral  reefs  in  the 
Council's  jurisdiction  to  evaluate  the 
effectiveness  of  reserves; 

(3)  Studies  needed  to  develop 
proposals  to  reduce  over-fishing  of  coral 
reef  resources,  including  compilation  of 
existing  background  information  on 
currently  unassessed  coral  reef  fishery 
stocks,  or  targeted  assessments  of  such 
coral  reef  fishery  stocks  for  which 
overfishing  is  strongly  suspected; 

(4)  Studies  needed  to  identify  adverse 
effects  of  fishing  and  fishing  gear  on 
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essential  fish  habitat  and  implementing 
actions  to  reduce  these  effects; 

(5)  Studies,  workshops,  or 
consultations  with  fishers  needed  to 
eliminate  destructive  and  habitat- 
damaging  fishing  practices; 

(6)  Studies,  workshops,  or 
consultations  with  fishers  needed  to 
assess  the  adequacy  of  current  fishing 
regulations  and  the  need  for  additional 
gear  and  anchoring  restrictions  to 
reduce  habitat  damage  on  coral  reefs 
within  the  Council's  jurisdiction; 

(7)  Enhanced  education  and  outreach 
to  recreational  and  commercial  fishers 
specifically  targeted  to  reduce  the 
adverse  impacts  of  fishing  on  coral  reef 
ecosystems; 

(8)  Studies  needed  to  understand 
ecosystem-scale  considerations  into 
coral  reef  fishery  management  plans; 

(9)  Studies  needed  to  understand 
ecosystem  effects  of  fishing,  including: 
the  development  of  models  and  studies 
to  improve  our  understanding  of  larval 
pathways,  trophic  interactions  and  their 
ecosystem  impacts  associated  with 
fishing,  and  habitat  impacts  associated 
with  certain  types  of  fishing  gear  and 
practices;  and 

(10)  Studies  needed  to  reduce  the 
overexploitation  of  reef  organisms  for 
the  aquarium  trade. 

b.  Ineligible  Activities:  The  following 
categories  of  activities  or  expenses  are 
not  eligible  for  funding: 

(1)  Meetings  and  travel  necessary  to 
conduct  normal  Council  business 
including  regular  Advisory  Panel,  Stock 
Assessment  Panel  or  Scientific  and 
Statistical  Committee  meetings, 
Environmental  Impact  Statement 
hearings;  other  public  hearings;  Fishery 
Management  Council  meetings;  etc. 

(2)  Regular  Council  reports  and 
information  dissemination,  including 
annual  FMP  reports,  FMP  amendments, 
public  notices,  advertisements,  etc. 

(3)  Council  staff  aside  from  a 
maximum  of  one  full-time  equivalent 
working  exclusively  on  Council  coral 
reef  conservation  activities. 

(4)  Activities  related  to  FMPs  that  do 
not  directly  include  shallow  coral  reef 
resources. 

2.  Application  Format 

Cooperative  Agreement  proposals 
must  include: 

a.  A  cover  page  as  described  in  the 
SUPPLEMENTARY  INFORMATION  section  at 
the  beginning  of  this  Guidance. 

b.  An  introduction,  not  exceeding  one 
page,  that  describes: 

(l)The  status  and  magnitude  of  th& 
coral  reef  fisheries  conservation  issues 
in  the  Council's  jurisdiction;  and 

(2)  The  Coiuicil's  strategy  to  address 
critical  coral  reef  fisheries  conservation 


needs  over  the  medium  term  (the  next 
2-  to  3-years]  and  how  the  proposed 
activities  support  this  strategy. 

c.  A  summary,  not  exceeding  three 
pages,  of  the  status  and 
accomplishments  of  activities  by  the 
Council  funded  under  the  Coral  Reef 
Conservation  Grant  Program  in  FY  2002. 

d.  A  description  of  each  proposed  task 
that  should  include: 

(1)  Objective  of  the  task  of  study; 

(2)  Clear  identification  of  the  work  to 
be  completed,  who  will  perform  the 
work,  brief  description  of  the  methods 
to  be  used,  specific  study  sites  (for  field 
projects),  expected  deliverables,  and 
how  the  project  fits  into  the  Council's 
strategy  for  addressing  the  larger  coral 
reef  fisheries  conservation  issue; 

(3)  How  the.  project  coordinates  with 
relevant  local  governmental  and  non- 
governmental agencies  and,  if 
applicable,  NOAA  regional  activities; 

(4)  Summary  budget  for  each  discrete 
task  item  including  personnel  costs 
(contract  and  Council  staff),  other 
contract  costs,  travel,  supplies  or 
equipment; 

(5)  Task  timetable  with  interim 
benchmarks  and  clearly  defined  work 
products;  and, 

(6)  Project  priority  as  compared  to  all 
other  proposed  projects. 

F.  Application  Evaluation  and  Selection 
Criteria 

1.  Evaluation  Criteria 

Applications  will  be  peer-reviewed  on 
the  following  equally  weighted 
evaluation  criteria  by  individuals  with 
coral  reef  conservation  experience: 

a.  Documented  need  for  the  proposed 
coral  reef  activity  in  the  jurisdiction  of 
the  Council; 

b.  Demonstrated  coordination  with 
applicable  ongoing  local,  state, 
territorial,  and  Federal  coral  reef 
management  activities; 

c.  Technical  merit  of  the  proposed 
activity; 

d.  Ability  of  the  work  to  be  completed 
for  the  funding  and  timing  proposed 
and  cost  effectiveness  of  proposed 
activity;  and, 

e.  Evidence  presented  of  the  capacity 
of  the  applicant  to  conduct  the  proposed 
work,  including  past  performance  on 
similar  projects  or  programs  involving 
coral  reef  ecosystems,  and  progress  on 
Coral  Reef  Conservation  Grant  activities 
funded  in  FY  2002. 

NOAA  will  also  request  and  consider 
written  comments  on  proposed  projects 
from  each  agency  with  jurisdiction  over 
coral  reef  ecosystems  in  the  area  where 
the  project  is  to  be  conducted,  pursuant 
to  Section  X(l)  of  the  Guidelines. 

A  NMFS  team  of  representatives  from 
the  OHC,  the  Southeast  Region,  the 


Southeast  Fishery  Science  Center,  the 
Pacific  Islands  Area  Office  and  the 
Honolulu  Laboratory  will  review  the 
applications,  consistent  with  the  equally 
weighted  criteria  listed  in  Section  X(3) 
of  the  Guidelines  and  consider 
comments  received  from  peer  reviewers 
and  appropriate  management 
authorities. 

Based  on  this  review,  the  team  will 
make  preliminary  funding 
recommendations.  These  preliminary 
funding  recommendations  will  be 
submitted  to  the  NOAA  review  team, 
pursuant  to  Section  X(4)  of  the 
Guidelines. 

2.  Selection  Criteria 

Based  on  these  cumulative  reviews, 
NMFS  will  provide  comments  to  each 
selected  applicant.  These  comments 
will  include  input  from  peer  reviewers, 
solicited  jiuisdictions,  and  the  NMFS 
review  team,  and  are  intended  to  be 
used  in  the  applicant's  development  of 
the  final  proposal. 

Upon  receipt  of  the  final  application, 
complete  with  the  requisite  Federal 
financial  assistance  forms,  the  NMFS 
team  will  review  the  complete  package 
and  make  final  funding 
recommendations  based  on  the 
incorporation  of  and/or  response  to 
comments  that  were  returned  to  the 
applicant.  The  team  will  submit  these 
funding  recommendations  to  the  NOAA 
review  panel  for  final  review,  pursuant 
to  Section  X(4)  of  the  Guidelines. 

If  proposals  from  one  or  more 
Coimcils  are  ineligible  to  receive 
funding,  NOAA  may  award  those 
residual  funds  for  eligible  activities 
proposed  by  another  Council  or  move 
the  residual  funds  to  a  different  funding 
category  under  the  Program.  NOAA  will 
work  with  each  Council  to  ensure  the 
greatest  degree  of  success  in  meeting  the 
goals  of  the  Strategy. 

G.  I*rogram  Authority 

Specific  authority  for  this  program  is 
found  in  16  U.S.C.  6403.  These 
cooperative  agreements  will  be 
reviewed  and  awarded  by  the  NMFS 
under  title.  Regional  Fishery 
Management  Councils,  CFDA  Niunber: 
11.441. 

Vn.  International  Coral  Reef 
Conservation 

A.  Program  Description 

This  description  provides  guidance 
for  applying  for  funding  appropriated  by 
Congress  to  NOAA  in  FY  2003  to 
support  the  international  conservation 
and  management  of  coral  reef 
ecosystems.  These  funds  will  be 
administered  by  NOS  International 
Program  Office  (IPO). 
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The  Coral  Reef  Conservation  Act  of 
2000  authorizes  cooperative 
conservation  and  management  of  coral 
reefs  and  coral  reef  ecosystems  with 
local,  regional  or  international  programs 
and  partners.  The  National  Action  Plan 
to  Conserve  Coral  Reefs  (National 
Action  Plan)  calls  on  the  United  States 
to,  "exercise  global  leadership  in  the 
international  arena  in  shaping  and 
developing  environmentally  sound  and 
comprehensive  coral  reef  policy, 
strengthen  international  conventions 
and  foster  strategic  partnerships  with 
other  countries,  international 
organizations  and  institutions,  the 
public  and  private  sectors,  and  non- 
governmental organizations  to  address 
international  threats  to  coral  reef 
ecosystems." 

In  FY  2003,  the  International  program 
consists  of  the  following  four  project 
categories: 

1.  Promote  Watershed  Managenient  in 
Wider  Caribbean  Island  Nations:  The 
National  Action  Plan  encourages  the 
U.S.  to  "provide  assistance  in  managing 
and  conserving  reef  ecosystems  and 
their  watersheds."  Further,  the  U.S.  and 
its  partners  are  launching  the  White 
Water  to  Blue  Water  Initiative  presented 
at  the  World  Summit  on  Sustainable 
Development.  This  Partnership 
emphasizes  a  cross-sectoral  approach  to 
marine  resources  management 
beginning  with  the  upstream  watershed 
and  extending  to  the  adjacent  marine 
envirormient,  including  coral 
ecosystems.  It  is  intended  to  help 
implement  international  agreements  and 
programs,  for  example,  the  Barbados 
Programme  of  Action  for  the  Sustainable 
Development  of  Small  Island 
Developing  States,  The  Convention  for 
the  Protection  and  Development  of  the 
Marine  Environment  of  the  Wider 
Caribbean  Region  (the  Cartagena 
Convention)  and  its  three  protocols 
(including  The  Protocol  concerning 
Pollution  from  Land-based  Sources  and 
Activities),  and  the  International  Coral 
Reef  Initiative.  Therefore,  IPO  will  fund 
activities  that  implement  best 
management  practices  that  reduce  or 
control  runoff  to  near  shore  coral  reef 
ecosystems  in  the  Wider  Caribbean; 
assess  effectiveness  of  these 
management  practices;  engage 
stakeholders  and  government  agencies 
in  collaborative  partnerships  to 
implement  these  practices;  and    • 
recommend  a  set  of  best  management 
practices  that  can  be  applied  to  small 
island  Caribbean  systems. 

2.  Enhance  Management  Effectiveness 
of  Marine  Protected  Areas  (MP As):  The 
National  Action  Plan  calls  for 
strengthening  the  protection  of 
resources  within  existing  MP  As.  NOAA 


has  launched  a  strategic  partnership 
with  the  World  Conservation  Union's 
(lUCN)  World  Commission  on  Protected 
Areas  (WCPA)  and  World  Wildlife  Fund 
(WWF)Intemational  to  improve  the 
management  of  MP  As  by  providing 
managers,  planners  and  other  decision 
makers  with  methods  for  assessing  the 
effectiveiiess  of  MP  A  sites.  Therefore, 
IPO  will  fund  activities  at  coral  MPA 
sites  that  are  building  an  adaptive 
management  and  evaluation  program 
and  will  conduct  an  assessment  of 
management  effectiveness  in  order  to 
strengthen  and  achieve  the  site  goals 
and  objectives. 

3.  Encoumge  Regional  Approaches  to 
Further  No-Take  Marine  Reserves  in  the 
Wider  Caribbean  and  Southeast  Asia: 
The  National  Action  Plan  highlights  the 
role  that  highly  protected  areas  play  in 
creating  a  network  of  coral  marine 
protected  areas  for  biodiversity, 
conservation  and  sustainable  fisheries 
management.  Through  this  program, 
IPO  will  fund  regional  level  activities 
that  benefit  existing  marine  reserves  in 
the  Wider  Caribbean  and  Southeast 
Asia.  Southeast  Asia  shall  be  defined  by 
Bnmei,  Cambodia,  Indonesia,  Laos, 
Malaysia,  Philippines,  Singapore, 
Thailand,  and  Vietnam.  Fiirthennore, 
proposed  regional  level  activities  must 
involve  sites  in  two  or  more  coimtries 
and  address  the  needs  of  no-take  marine 
reserves  in  the  regions  as  identified  in 
the  WCPA  -  Marine  Caribbean  Regional 
Coordination  Plan  and  the  WCPA- 
Marine  Southeast  Asia  Regional  Action 
Plan.  The  plans  with  the  priority  themes 
can  be  foimd  at  http://ipo.nos.noaa.gov/ 
coralgrants.html. 

4.  Promote  Socio-Economic 
Monitoring  in  Coral  Reef  Management 
The  National  Action  Plan  highlights 
that  the  human  dimension  is  often 
overlooked  in  developing  coral  reef 
management  strategies  and  calls  for 
measures  to  enhance  understanding  of 
stakeholder  benefits  and  resolve 
important  user  conflicts.  Recognizing 
the  importance  of  the  human 
dimension,  the  GCRMN  published  The 
Socioeconomic  Manual  for  Coral  Reef 
Management,  in  partnership  with 
NOAA,  WCPA,  and  the  Australian 
Institute  of  Marine  Science  (AIMS),  a 
guide  to  conducting  socioeconomic 
assessments  of  reef  user  groups. 

As  follow-up.  the  GCRMN.  WCPA- 
Marine  and  NOAA  are  working  with 
ICLARM.  the  University  of  West  Indies 
and  other  partners  in  the  regions  to 
develop  socioeconomic  monitoring 
programs  specific  to  Southeast  Asia  and 
the  Wider  Caribbean.  These  regional 
programs  include  three  key  phases:  (1) 
development  of  SocMon,  i.e., 
standardized,  simple  socioeconomic 


monitoring  guidelines  for  each  region; 
(2)  socioeconomic  training  workshops 
for  reef  managers  to  learn  how  to 
conduct  SocMon,-  specifically  how  to 
establish  socioeconomic  monitoring 
programs  at  their  sites;  and,  (3) 
establishment  of  socioeconomic  . 
monitoring  programs  at  participants' 
coral  reef  management  programs. 

Under  this  project  category,  IPO  will 
fund  phase  three  -  the  establishment  of 
socioeconomic  monitoring  programs  at 
coral  reef  sites  in  Southeast  Asia  and  the 
Wider  Caribbean.  Proposals  for  such 
work  in  the  Wider  Caribbean  must 
utilize  the  SocMon-Wider  Caribbean 
Guidelines;  and  similarly,  proposals  for 
work  in  Southeast  Asia  must  utilize  the 
SocMon-Southeast  Asia  Guidelines.  For 
the  purpose  of  this  project  category, 
Southeast  Asia  shall  be  defined  as 
Brunei,  Cambodia,  Indonesia,  Laos, 
Malaysia,  Philippines,  Singapore, 
Thailand,  and  Vietnam.  Both  sets  of 
Guidelines  can  be  found  at  http:// 
ipo.nos.noaa.gov/coralgrants.html. 

B.  Eligibility  Criteria 

Eligible  applicants  include  all 
international,  govenmiental,  and  non- 
governmental organizations,  including 
the  Federated  States  of  Micronesia, 
Republic  of  Palau,  and  the  Republic  of 
the  Marshall  Islands.  Eligibility  is  also 
contingent  upon  whether  activities 
undertaken  with  respect  to  the 
application  would  be  consistent  with 
any  applicable  conditions  or  restrictions 
imposed  by  the  U.S.  governments. 
Specific  guidance  for  each  International 
program  project  category  is  noted  below: 

1.  Projects  proposed  under  "Promote 
Watershed  Management  in  Wider 
Caribbean  Island  Nations"  must 
include: 

a.  Activities  that  support  the 
implementation  of  the  annexes  of  The 
Protocol  concerning  Pollution  from 
Land  Based  Sources  and  Activities  to 
the  Cartagena  Convention  (for  details, 
refer  to  http://ipo.nos.noaa.gov/ 
coralgrants.html): 

b.  A  letter  of  support  from  the 
government  agency  responsible  for 
planning  and  development; 

c.  A  project  site  which  includes  near 
shore  fringing  reef  system  (with 
description  of  project  site  uniqueness) 
that  is  impacted  by  agricultural  runoff 
or  intensive  land-based  development 
associated  with  tourism  sector  activities; 

d.  Evidence  of  local  stakeholder 
support,  for  example,  agricultural 
businesses,  NGOs,  tourism  sector,  and     . 
port  facilities; 

e.  Demonstration  of  local  or  national 
■potential  for  developing  enforceable 

policies  and  mechanisms  for  long  term 
watershed  management;  and, 
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f.  Evidence  of  potential  organizational 
capacity  to  promote  coordination  of 
governmental  agencies  and  stakeholder 
involvement. 

2.  Projects  proposed  under  "Enhance 
Management  Effectiveness  of  Marine 
Protected  Areas"  must: 

a.  Incorporate  the  approach  being 
developed  by  the  WCPA-Marine/WWF 
International  MPA  Management 
Effectiveness  Initiative,  "^e  approach 
can  be  foimd  in  the  working  draft  of 
How  is  Your  MPA  Doing?  Guidebook  for 
Evaluating  Effectiveness  ofMPA's 
posted  at  http://ipo.nos.noaa.gov/ 
mgmteffect/ guidebook.html. 

In  order  to  be  selected,  project  sites 
must: 

b.  Have  a  management  program  in 
place,  including  a  management  plan, 
on-site  staff,  and  inft'astructure  to  carry 
out  effectiveness  assessments; 

c.  Be  able  to  implement  the  guidebook 
to  conduct  a  comprehensive  assessment 
including  use  of  indicators  ft'om  each  of 
the  biophysical,  socioeconomic  and 
governance  categories; 

d.  Demonstrate  the  intent  to 
incorporate  the  assessment  of  indicators 
into  management  planning  and  review 
process;  and, 

e.  Include  a  letter  of  support  from  the 
MPA  managing  authority  or  site 
supervisor,  that  also  demonstrates  the 
involvement  of  the  authority/supervisor 
in  the  project  if  the  agency  is  not 
proposing  the  work. 

3.  Projects  proposed  under 
"Encourage  Regional  Approaches  to 
Further  Marine  Reserves  in  the  Wider 
Caribbean  and  Southeast  Asia"  must: 

a.  Follow  the  themes  of  the  Caribbean 
Regional  Coordination  Plan  and  the 
Southeast  Asia  Regional  Action  Plan 
posted  at  http://ipo.nos.noaa.gov/ 
coralgran  ts.html; 

b.  Benefit  sites  in  two  or  more 
countries  in  the  region; 

c.  Involve  managers  from  the  reserves; 
and, 

d.  Include  letters  of  support  from  the 
marine  reserve  management  authorities 
from  all  sites  that  are  involved  in  the 
project. 

4.  Projects  proposed  under  "Promote 
Socio-Economic  Monitoring  in  Coral 
Reef  Management"  must: 

a.  Demonstrate  a  link  with  an  existing 
or  planned  marine  resource 
management  program  (e.g.,  MPA, 
fisheries  management,  or  coastal 
management  program)  with  clearly 
defined  socioeconomic  goals  as 
suggested  in  the  SocMon  Guidelines 
(e.g..  improve  livelihood,  increase 
environmental  awareness); 

b.  Include  a  letter  of  support  from  the 
iparine  resource  management  authority; 

c.  Describe  the  plan  Tor 
socioeconomic  monitoring,  including 


preparatory  activities,  data  collection 
and  analysis  and  long-term  monitoring 
after  the  first  assessment.  For  Southeast 
Asia  sites,  the  plan  should  reflect  the 
variables  and  methods  in  the  SocMon- 
Southeast  Asia  Guidelines.  For  the 
Wider  Caribbean  sites,  the  plan  should 
reflect  the  variables  and  methods  in 
SocMon-Caribbean  Guidelines.  Both 
SocMon-Caribbean  and  Southeast  Asia 
Guidelines  can  be  found  at  http:// 
ipo.nos.noaa.gov/coralgrants.html.; 

d.  Include  a  social  scientist  that  will 
be  actively  engaged  in  the 
socioeconomic  monitoring,  planning, 
data  collection,  and  analysis  either  from 
staffer  elsewhere  (e.g.,  local  university); 

e.  Demonstrate  involvement  of  coral 
management  staff  in  the  proposed 
monitoring  even  if  personnel  not 
engaged  in  site-management  are 
overseeing  the  monitoring;  and, 

f.  Explain  how  the  assessment  team 
will  translate  the  socioeconomic  data 
into  useful  information  for  coral  reef 
managers  and  decision  makers  (e.g., 
making  written  management 
recommendations  to  policy  makers  or 
managers,  and  presenting  results  and 
recommendations  to  management  staff 
and  other  stakeholders). 

C.  Funding  Availability  and 
Mechanisms 

1.  Funding  Availability 

Approximately  $300,000  will  be 
available  in  FY  2003  to  support  grants 
and  cooperative  agreements  under  this 
program.  Approximately  $75,000  will  be 
allocated  to  each  of  the  four  project 
categories  listed  below,  with  the 
following  award  ranges: 

a.  Watershed  Management:  Up  to 
$75,000 

b.  Management  Effectiveness:  $20,000 
-  $40,000 

c.  Marine  Reserves:  $25,000  -  $40,000 

d.  Socio-economic  Monitoring: 
$15,000  -  $25,000 

Applications  with  requests  of  over 
$40,000  will  not  be  accepted,  except  for 
the  Watershed  Management  category. 
Funding  will  be  subject  to  the 
availability  of  federal  appropriations. 
Support  in  out-years  after  FY  2003  is 
contingent  upon  the  availability  of 
funds  and  any  new  guidance  published 
in  the  Federal  Register. 

2.  Funding  Mechanism 

Grants  and  cooperative  agreements 
will  be  reviewed  by  the  NOS 
International  Program  Office. 
Applicants  may  submit  applications 
covering  a  12-to  l&-month  period  with 
an  anticipated  start  date  of  October  1 , 
2003. 


D.  Matching  Funds 

The  requirements  for  matching  funds 
under  section  VIII(3)  of  the  Guidance 
are  applicable  to  Funding  Availability 
under  this  program.  Specific 
information  to  be  submitted  in  regard  to 
matching  funds  can  be  foimd  in  the 
Application  Content  and  Format  Section 
below. 

E.  Application  Content  and  Format 

1 .  Application  Content 

The  four  International  program 
categories  are  priorities  of  the  National 
Action  Plan.  Applicants  may  submit 
applications  covering  a  12-to  18-month 
period  and  must  meet  all  applicable 
DOC  grant  requirements.  Initial 
applications  may  be  submitted  by  email, 
fax  (301-713-4389),  or  express  air 
courier  and  must  be  received  by  NOAA 
on  or  before  the  date  established  in  the 
DATES  section  above.  Federal  financial 
assistance  forms  SF— 424,  SF-424A,  SF- 
424B,  CD-511,  CD-512,  and  if 
applicable  CD-346  and/or  SF-LLL  are 
not  required  until  the  applicant  is 
notified  and  invited  to  submit  a  final 
application.  One  original  and  two 
signed  complete  hard  copies  of  the 
jurisdiction's  final  application, 
including  federal  forms,  must  be 
received  by  NOAA  on  or  before  the  due 
date  established  in  the  DATES  section 
above. 

2.  Application  Format 

Each  application  must  clearly 
describe  the  proposed  work  in  20  pages 
or  less,  including  letters  of  support  and 
attachments.  Font  size  should  be  12 
point.  Applications  should  not  be 
bound  or  stapled,  but  can  be  bundled, 
for  example,  by  rubber  bands  or  binder 
clips.  All  applications,  letters  of  support 
and  attachments  must  be  written  in  the 
English  Language.  Each  application 
must  include  the  following  elements  (a- 
d): 

a.  A  cover  sheet  with  the  following 
information: 

(1)  Project  Title; 

(2)  Applicant  organization:  nonprofit, 
university,  government,  etc.; 

(3)  Principal  investigator  or  contact 
responsible  for  conducting  the  project; 

(4)  Contact  information  including 
address,  phone  number,  fax  and  email; 

(5)  Program  Category  (i.e.. 
International  Coral  Reef  Conservation) 
and  the  appropriate  International  grant 
program  project  category  from  the 
following  choices:  Watershed 
Management,  Management 
Effectiveness,  Marine  Reserves,  or 
Socioeconomic  Monitoring; 

(6)  Geographic  location  of  project 
(countries  and  sites); 
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(7)  Grant  Request  and  matching  funds; 
and, 

(8)  One  paragraph  project  summary. 

b.  A  description  of  the  qualifications 
of  the  individual(s)  who  will  conduct 
the  project 

c.  Project  Description  which  must 
address  the  specific  project  category 
eligUiility  criteria  described  in  Part  B. 
Eligibility  Criteria  above  and  also 
include: 

(1)  P*roject  need; 

(2)  Objectives; 

(3)  Implementation  strategy; 

(4)  Identification  of  how  project  fits 
into  applicant  (and  site)  strategy  for 
management; 

(5)  Project  products  and  outcomes; 

(6)  Partner  justification  and  roles; 

(7)  A  methodology  to  evaluate  the 
success  of  the  project; 

(8)  A  Summary  Budget  that  includes 
a  detailed  breakdown  of  costs  by 
category  and  a  description  of  the 
amount  of  matching  funds  available  to 
the  applicant,  as  described  in  section 
VIII(3)  of  this  Guidance.  Intended 
sources  of  matching  funds  and  whether 
they  have  been  secured  must  be  stated 
in  the  application.  The  application  must 
also  state  whether  the  project  has  been 
submitted  for  funding  consideration 
elsewhere.  Applicants  whose 
applications  are  recommended  for 
funding  will  be  required  to  submit  with 
the  final  application,  letter(s)  of 
commitment  to  fund  from  the 
organization(s)  providing  matching 
funds;  and, 

(9)  Task  timetable  with  interim 
benchmarks  linked  to  clearly  defined 
work  projects. 

d.  Evidence  of  support  for  the  project 
from  the  local  management  authority 
where  the  work  is  conducted  at  specific 
sites  must  indicate  that  the  project 
supports  local  management  objectives. 
In  those  cases  where  training  is 
proposed,  indication  that  participants 
will  apply  these  techniques  at  their 
local  sites  is  requested.  Please  include 
evidence  of  coordination  with  relevant 
national  and  regional  project  partners, 
including  a  list  of  agencies  consulted  in 
developing  the  proposal  and  assurances 
that  any  necessary  permits  will  be 
secured  prior  to  the  use  of  U.S.  Federal 
funds. 

F.  Application  Evaluation  and  Selection 
Criteria 

1.  Evaluation  Criteria 

IPO  will  provide  for  a  merit-based 
peer  review  and  standardized 
documentation  of  that  review  for 
proposals  that  meet  the  eligibility 
requirements.  Each  application  will  be 
reviewed  by  a  minimum  of  three 


individuals  with  knowledge  of  the 
subject  of  the  proposal.  Each  reviewer 
will  submit  a  separate  and  individual 
review  and  reviewers  will  not  provide  a 
consensus  opinion.  The  identities  of  the 
peer  reviewers  will  be  kept  anonymous 
to  the  degree  permitted  by  law.  Peer 
reviewers  will  apply  the  following 
equally  weighted  evaluation  criteria: 

a.  Dociunented  need  for  the  proposed 
coral  reef  activity  in  the  jurisdiction; 

b.  Demonstrated  coorokiation  with 
applicable  ongoing  national  and 
regional  reef  management  activities; 

c.  Technical  merit  of  the  proposed 
activity; 

d.  Ability  of  the  work  to  be  completed 
for  the  funding  and  timing  proposed; 
and, 

e.  Evidence  presented  of  the  capacity 
of  the  applicant  to  conduct  the  proposed 
work,  including  past  performance  on 
similar  projects  or  programs  involving 
coral  reef  ecosystems. 

NOAA  may  also  request  and  consider 
written  comments  on  proposed  projects 
from  agencies  with  jurisdiction  over 
coral  reef  ecosystems  in  the  area  where 
the  project  is  to  be  conducted,  as 
described  in  Section  X(l)  of  the 
Guidelines.  Under  the  international 
grant  program,  NOAA  will  request  and 
consider  written  comments  on  the 
proposal  from  relevant  U.S.  government 
agencies  such  as  the  Agency  for 
International  Development  and 
Department  of  the  Interior;  foreign 
governments  and  their  coral 
management  agencies;  and  other 
international  entities  as  necessary.  Each 
entity  will  be  provided  21  days  to 
review  and  comment  on  subject 
proposals.  Comments  submitted  will  be 
part  of  the  public  record. 

2.  Selection  Criteria 

IPO  will  then  review  the  applications, 
consistent  with  the  equally  weighted 
criteria  listed  in  Section  X(3)  of  the 
Guidelines,  taking  into  consideration 
comments  received  from  peer,  agency, 
and  jurisdiction  reviewers.  Based  on 
these  reviews,  IPO  will  rank  order  the 
applications,  and  provide  preliminary 
funding  recommendations,  and 
summary  comments  on  each  selected 
proposal  to  each  applicant.  These 
comments  will  include  input  from  peer 
reviewers,  agencies,  jurisdictions,  and 
IPO,  and  are  intended  to  be  used  in  the 
applicant's  development  of  the  final 
proposal. 

Upon  receipt  of  the  final  application, 
complete  with  the  requisite  Federal 
forms,  IPO  will  review  the  complete 
package  and  make  final  funding 
recommendations  based  on  the 
incorporation  of,  and  response  to, 
comments  that  were  returned  to  the 


applicant.  IPO  will  submit  these 
fupding  recommendations  to  the  NOAA 
review  panel  for  final  review,  pursuant 
to  Section  X(4)  of  the  Guidelines  to 
ensure  that  the  Coral  Reef  Conservation 
Act  requirements  for  geographic  funding 
distribution  and  consistency  with  the 
'  overall  program  goals  outlined  in  the 
Strategy. 

G.  Program  Authority 

Specific  authority  for  this  program  is 
foimd  in  16  U.S.C.  6403.  Grants  and 
cooperative  agreements  will  be 
reviewed  and  awarded  by  the  NOS 
International  Program  Office  under  title. 
Habitat  Conservation,  CFDA:  11.463. 

Vm.  General  Information  for  All 
Applicants 

A.  Indirect  Costs 

The  budget  may  include  an  amount 
for  indirect  costs  if  the  applicant  has  an 
established  indirect  cost  rate  with  the 
Federal  government.  Indirect  costs  are 
essentially  overhead  costs  for  basic 
operational  functions  (e.g.,  lights,  rent, 
water,  insurance)  that  are  incurred  for 
common  or  joint  objectives  and, 
therefore,  cannot  be  identified 
specifically  within  a  particular  project. 
For  this  solicitation,  the  Federal  share  of 
the  indirect  costs  awarded  will  not 
exceed  the  lesser  of  either  the  indirect  ■ 
costs  the  applicant  would  be  entitled  to 
if  the  negotiated  Federal  indirect  cost 
rate  were  used  or  25  percent  of  the 
Federal  direct  costs  proposed.  For  those 
situations  in  which  the  use  of  the 
applicant's  indirect  cost  rate  would 
result  in  indirect  costs  greater  than  25 
percent  of  the  Federal  direct  costs 
proposed,  the  difference  may  be 
counted  as  part  of  the  non-Federal 
share.  A  copy  of  the  current,  approved 
negotiated  indirect  cost  agreement  with 
the  Federal  Government  should  be 
included  with  the  application.  If  the 
applicant  does  not  have  a  current 
negotiated  rate  and  plans  to  seek 
reimbursement  for  indirect  costs, 
documentation  necessary  to  establish  a 
rate  must  be  submitted  within  90  days 
of  receiving  an  award. 

B.  Performance  and  Financial  Reports 

Recipients  receiving  funding  will  be 
requfred  to  submit  semiarmual 
performance  reports  and  copies  of  all 
products  that  are  developed  under  the 
award.  The  specific  information, 
products,  or  data  contained  in  the 
performance  report  can  be  determined 
by  the  NOAA  office  responsible  for  the 
program  and  applicant  in  pre-award 
negotiations  or,  the  recipient  will 
submit  performance  reports  according  to 
the  Department  of  Commerce,  Financial 
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Assistance  Standard  Tenns  and 
Conditions.  Performance  report  will  be 
submitted  to  the  NOAA  office 
responsible  for  the  program. 

Unless  otherwise  authorized,  semi- 
annual financial  reports  will  be 
submitted  in  accordance  with  the 
Department  of  Commerce,  Financial 
Assistance  Standard  Terms  and 
Conditions  t  the  Grants  Officer  at  NOAA 
GMD. 

C.  Matching  Funds 

For  ease  of  reference,  the  matching 
funds  requirements  described  in  section 
Vin  of  the  Guidelines  have  been 
included  here.  With  the  exception  of 
section  VI.  Projects  to  Improve  or 
Amend  Coral  Reef  Fishery  Management 
Plans,  all  other  program  areas  are 
subject  to  the  matching  fund 
requirements  stated  here,  pursuant  to 
section  VIII  of  the  Guidelines. 

As  per  section  6403(b)(1)  of  the  Coral 
Reef  Conservation  Act  of  2000,  Federal 
funds  for  any  coral  conservation  project 
funded  under  this  Program  may  not 
exceed  50  percent  of  the  total  cost  of  the 
projects.  The  matching  funds  may 
comprise  a  variety  of  public  and  provide 
sources  and  can  include  in-kind 
contributions  and  other  non-cash 
support.  NOAA  strongly  encourages 
applicants  to  leverage  as  much 
investment  as  possible.  Federal  funds 
may  not  be  considered  as  matching 
funds. 

As  per  section  6403(b)(2)  of  the 
Conservation  Act,  the  NOAA 
Administrator  may  waive  all  or  part  of 
the  matching  requirement  if  the 
Administrator  determines  that  the 
project  meets  the  following  two 
requirements; 

1.  No  reasonable  means  are  available 
through  which  an  applicant  can  meet 
the  matching  requirement,  and 

2.  The  probable  benefit  of  such  project 
outweighs  the  public  interest  in  such 
matching  requirement. 

Applicants  must  specify  in  their 
proposal  the  source  and  may  be  asked 
to  provide  letters  of  commitment  to 
confirm  stated  contributions.  In  the  case 
of  a  waiver  request,  the  applicant  must 
provide  a  detailed  justification 
explaining  the  need  for  the  waiver 
including  attempts  to  obtain  sources  of 
matching  funds,  how  the  benefit  of  the 
project  outweighs  the  public  interest  in 
providing  match  and  any  other 
extenuating  circimistances  preventing 
the  availability  of  match. 

Notwithstanding  any  other  provisions 
herein,  and  in  accordance  with  48 
U.S.C.  1469a(d),  the  Program  shall 
waive  any  requirement  for  local 
matching  funds  for  any  project  under 
$200,000  (including  in-kind 


contribution)  to  the  governments  of 
Insular  Areas,  defined  as  the 
jiu-isdictions  of  the  U.S.  Virgin  Islands, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Marina 
Islands. 

D.  General  Information 

If  an  application  is  selected  for 
funding,  NOAA  has  no  obligation  to 
provide  any  additional  prospective 
funding  in  connection  with  that  award 
in  subsequent  years.  Any  subsequent 
proposal  to  continue  work  on  an 
existing  project  must  be  submitted  to 
the  competitive  process  for 
consideration  and  will  not  receive 
preferential  treatment.  Renewal  of  an 
award  to  increase  funding  or  to  extend 
the  period  of  performance  is  at  the  total 
discretion  of  NOAA. 

Unsuccessful  applications  will  be 
destroyed  and  not  returned  to  the 
applicant. 

The  recipients  must  comply  with 
Executive  Order  12906  regarding  any 
and  all  geospatial  data  collected  or 
produced  under  grants  or  cooperative 
agreements.  This  includes  documenting 
all  geospatial  data  in  accordance  with 
the  Federal  Geographic  Data  Committee 
Content  Standard  for  digital  geospatial 
data. 

Classification  •• 

This  Program  will  be  added  to  the 
Catalog  of  Federal  Domestic  Assistance 
under  the  Coastal  Zone  Management 
Act  (11.419),  Financial  Assistance  for 
National  Centers  for  Coastal  Ocean 
Science  (11.426),  and  Habitat 
Conservation  (11.463).  The  Program 
uses  only  the  existing  NOAA  Federal 
financial  assistance  awards  package 
requirements  per  15  CFR  parts  14  and 
24. 

The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  Notice 
of  October  1,  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  notice 
published  on  October  30,  2002  (67  FR 
66109),  is  applicable  to  solicitation.  The 
program  will  determine  National 
Environmental  Policy  Act  (NEPA) 
compliance  on  a  project  by  project  basis. 

Executive  Order  12866 

This  action  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review." 

Executive  Order  12372 

Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 


Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
coUection-of-information,  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
unless  that  collection  of  information 
displays  a  currently  valid  OMB  control 
number.  Forms  SF-424,  SF-^24A,  SF- 
424B,  and  SF-LLL  and  CD-346  have 
been  approved  by  OMB  under  the 
respective  control  numbers  0348-0043, 
0348-0044,  0348-0040,  0348-0046  and 
0605-0001,  respectively. 

This  notice  also  contains  a  coUection- 
of-information  requirement  subject  the 
Paperwork  Reduction  Act  and  which 
has  been  approved  by  OMB  imder 
control  number  0648-0448.  The  public 
reporting  burden  is  estimated  to  average 
one  hoiu'  per  response  for  comments  on 
a  proposed  project  fit)m  each  agency 
with  jurisdiction  over  coral  reef 
ecosystems  in  the  area  where  the  project 
is  to  be  conducted  and  one  hour  per 
response  for  a  request  for  a  waiver  of 
matching  funds.  This  estimate  includes 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  these 
data  collections,  including  suggestions 
for  reducing  the  burden,  to  the  NOAA 
Office  of  Response  and  Restoration,  N/ 
ORR,  National  Ocean  Service,  1305 
East-West  Highway,  Silver  Spring,  MD 
20910. 

Notice  and  Comment  are  not  required 
imder  5  U.S.C.  553(a)(2),  or  any  other 
law,  for  rules  relating  to  public 
property,  loans,  grants,  benefits  or 
contract.  Because  notice  and  comment 
are  not  required,  a  regulatory  flexibility 
analysis  is  not  required  and  has  not 
been  prepared  for  this  notice  5  U.S.C. 
601  et  seq. 

Dated:  January  13,  2003. 
Jamison  S.  Hawkins, 

Acting  Assistant  Administrator  for  National 
Ocean  Service. 

(FR  Doc.  03-1153  Filed  1-16-03;  8:45  am] 
BILLING  COOES  3510-~JE-S  and  3S10-22-S 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  030109007-3007-01;  I.D. 
111802D] 

RIN  0648-AO62 

New  England  Fishery  Management 
Council;  Notice  and  Request  for  Sea 
Scallop  Research  Proposals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  solicitation  for 

applications. 

summary:  NMFS  issues  this  document 
to  describe  how  you,  the  researcher, 
may  submit  a  proposal  for  and  be 
selected  to  perform  sea  scallop  research 
projects  during  the  2003  fishing  year 
(March  1,  2003,  through  February  29, 
2004),  and  how  NOAA  and  the  New 
England  Fishery  Management  Council 
(Council)  will  determine  whether  to 
select  your  proposal.  Because  of  the 
time  required  to  complete  the  grants 
process,  the  document  explains  that  it  is 
likely  that  project  activities  will  not  be 
authorized  until  1-2  months  after  the 
start  of  the  fishing  year  on  March  1, 
2003.  Research  projects  would  be 
funded  by  a  1-percent  set-aside  of  the 
scallop  total  allowable  catch  (TAC)  that 
is  proposed  under  Framework 
Adjustment  15  to  the  Coimcil's  Atlantic 
Sea  Scallop  Fishery  Management  Plan 
(FMP).  Funding  of  projects  imder  the 
TAC  set-aside  is  contingent  upon 
approval  of  Framework  15  by  NMFS. 
DATES:  To  be  considered  under  this 
solicitation,  all  research  proposals  that 
would  utilize  the  fishing  yeeir  2003  TAC 
set-aside  must  be  received  between 
January  17,  2003  and  5  p.m.,  EDT,  on 
February  7,  2003.  Postmarks  indicating 
the  proposals  were  mailed  on  this  date 
will  not  be  sufficient.  Facsimile 
applications  will  not  be  accepted.  For 
further  information  related  to  the 
timeframe  and  procedures  for 
submission,  review,  and  selection  of 
proposals  to  be  conducted  with  TAC 
set-aside  funds  from  the  Hudson 
Canyon  and  Virginia  Beach  Areas,  see 
Section  A,  Background,  under 
SUPPLEMENTARY  INFORMATION  of  this 
document. 

ADDRESSES:  Proposals  must  be 
submitted  to  Patricia  A.  Kurkul, 
Regional  Administrator,  NMFS, 
Northeast  Regional  Office,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  proposals  "Attention-Sea  Scallop 
Research  Proposals." 


Copies  of  the  Standard  Forms  for 
submission  of  research  proposals  may 
be  found  on  the  Internet  in  a  PDF 
(Portable  Document  Format)  version  at 
http://www.ofa.noaa.gov/~grants/ 
index.html  under  the  title  "Grant 
Application  Forms  and  Budget 
Guidelines,"  or  by  contacting  the  NMFS 
office  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  M.  Fiorelli,  New  England 
Fishery  Management  Council,  (978) 
465-0492,  or  Peter  Christopher,  NMFS, 
(978) 281-9288. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  September  29,  2002,  the  Council 
approved  Framework  15  and  voted  to 
submit  the  action  to  the  Secretary  of 
Commerce  for  approval.  A  proposed 
rule  for  Framework  1 5  will  be  published 
in  the  Federal  Register  following  review 
by  NMFS.  Framework  15  would 
continue  a  Scallop  Area  Access  Program 
for  the  Hudson  Canyon  and  Virginia 
Beach  Areas.  Under  the  proposed  area 
access  program,  limited  access  sea 
scallop  vessels  would  be  allowed  to 
land  scallops  in  excess  of  the  proposed 
possession  limit,  or  to  take  additional 
trips  above  those  proposed  in  the 
program,  and  use  the  proceeds  of  the 
excess  catch  or  additional  trips  to  offset 
the  costs  of  the  research  proposals 
submitted  in  response  to  this  notice. 
The  proposed  areas  would  remain  open 
until  one  of  three  events  triggered  a 
closiu-e:  (a)  The  fishing  year  ends, 
(February  29,  2004);  (b)  the  scallop 
landings  from  an  area  exceed  the  TAC 
and  it  is  closed  by  the  Regional 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator);  or  (c)  the 
vessels  use  all  authorized  trips  to  fish 
for  scallops  within  one  or  both  of  the 
areas.  Framework  15  would  authorize 
three  trips  per  vessel  for  each  area 
unless  modified  by  action  taken  by  the 
Regional  Administrator.  NOAA,  in 
cooperation  with  the  Council,  is 
soliciting  proposals  for  sea  scallop 
research  for  the  2003  fishing  year 
utilizing  proposed  TAC  set-aside  from 
the  Hudson  Canyon  and  Virginia  Beach 
Areas.  Contingent  upon  approval  of 
Framework  15  by  NMFS,  vessels 
participating  in  an  approved  project  and 
fishing  in  the  Sea  Scallop  Access  Areas 
would  be  authorized  by  the  Regional 
Administrator  to  take  additional  trips 
into  the  areas  and/or  to  land  scallops  in 
excess  of  the  proposed  21,000-lb 
(9,525.4— kg)  possession  limit. 

All  research  proposals  to  be 
conducted  with  TAC  set-aside  funds 
from  the  Hudson  Canyon  and  Virginia 


Beach  Areas  must  be  received  diu-ing 
the  submission  period  identified  in  the 
DATES  section  of  this  document. 
Applicants  must  submit  one  signed 
original  and  two  signed  copies  of  the 
completed  application  (including 
supporting  information).  Once  the 
applications  are  received,  NOAA  will 
either  seek  comments  from  the  Council 
through  the  Council's  public  review 
process,  or  convene  a  Review  Team, 
which  will  include  representatives  from 
the  Council  and  may  include 
independent  technical  experts,  for  the 
purpose  of  reviewing  proposals  in 
closed  meetings  under  the  direction  of 
NOAA. 

The  total  set-aside  available  for 
research  is  172.953  lb  (78.05  mt),  an 
amount  of  scallops  that  has  an 
approximate  value  of  $579,392  (based 
on  a  projected  scallop  value  of  $3.35  per 
pound,  with  prices  varying  according  to 
season  and  availability).  The  TAC  set- 
aside  for  sea  scallop  research  would  be 
as  follows:  170,638  lb  [77  mt)  for  the 
Hudson  Canyon  Area;  and  2,315  lb  (1.05 
mt)  for  the  Virginia  Beach  Area. 

B.  Authority 

Issuing  grants  is  consistent  with 
sections  303(b)(ll),  402(e),  and  404(c)  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1853(b)(ll),  16  U.S.C.  1881a(e). 
and  16  U.S.C.  1881c(c),  respectively. 

C.  Catalog  of  Federal  Domestic 
Assistance 

11.454,  Unallied  Management 
Projects. 

D.  Funding  Instrument  and  Project 
Period 

NOAA  will  award  a  grant  to 
applicants  with  approved  proposals 
through  its  grant  award  process.  The 
project  period  for  sea  scallop  research 
can  not  predate  the  beginning  of  the 
Atlantic  sea  scallop  fishing  year,  March 
1,  2003.  The  project  period  may  not 
extend  beyond  February  29,  2004.  Any 
portion  of  the  2003  fishing  year  TAC 
awarded  must  be  caught  for 
compensation  by  Februarv'  29.  2004. 
Proposals  to  fund  research  started  on  or 
after  the  project  period  are  eligible  for 
consideration.  However,  if  the  project  is 
not  approved,  any  research  or 
expenditures  related  to  this  project  will 
be  the  sole  responsibility  of  the 
researcher  without  any  further 
compensation  from  the  TAC  set -aside 
funds.  Because  of  the  time  required  to 
complete  the  grants  process,  it  is  likely 
that  project  activities  will  not  be 
authorized  until  1-2  months  after  the 
start  of  the  fishing  year  on  March  1, 
2003. 
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E.  Funding  Availability 

No  Federal  funds  are  provided  for  sea 
scallop  research  under  this  notice.  The 
Federal  Government's  contribution  to 
the  project  will  be  a  Letter  of 
Authorization  (LOA)  that  will  provide 
special  fishing  privileges  in  response  to 
sea  scallop  research  proposals  selected 
to  participate  in  this  program.  The 
Federal  Government  shall  not  be  liable 
for  any  costs  incurred  in  the  conduct  of 
the  project.  The  funds  generated  from 
the  additional  landings  authorized  in 
the  LOA  shall  be  used  to  cover  the  cost 
of  the  sea  scallop  research,  including 
vessel  costs,  and  to  compensate  vessel 
owners  for  expenses  incurred. 
Therefore,  the  owner  of  each  Bshing 
vessel  selected  to  land  scallops  in 
excess  of  the  trip  limit  or  from 
additional  authorized  trips  must  use  the 
proceeds  of  the  sale  of  the  excess  catch 
to  compensate  the  researcher  for  costs 
associated  with  the  research  activities 
and  use  of  the  vessel.  Any  additional 
funds  above  the  cost  of  the  research 
activities  (or  excess  program  income) 
shall  be  retained  by  the  vessel  owner  as 
compensation  for  the  use  of  his/her 
vessel. 

F.  Scope  of  Sea  Scallop  Research 

Projects  funded  under  the  proposed 
sea  scallop  TAG  set-aside  program 
should  enhance  imderstanding  of  the 
scallop  resource  or  contribute  to  the 
body  of  information  on  which 
management  decisions  are  made.  Sea 
scallop  research  may  be  conducted  in  or 
outside  of  the  Hudson  Ganyon  and 
Virginia  Beach  Areas,  within  or  outside 
of  the  Sea  Scallop  Area  Access  Program 
timeframe,  and  on  board  a  fishing  or 
other  type  of  vessel.  Sea  scallop 
research  conducted  with  these  TAG  set- 
aside  funds  also  may  or  may  not  involve 
the  harvest  of  scallops.  Funds  generated 
from  the  Set-aside  landings  shall  be  used 
to  cover  the  cost  of  the  research 
activities,  including  vessel  costs,  and  to 
compensate  boats  for  expenses  incurred 
diuing  the  collection  of  set-aside 
scallops.  For  example,  these  funds 
could  be  used  to  pay  for  gear 
modifications,  monitoring  equipment, 
additional  provisions  (e.g.,  fuel,  ice, 
food  for  scientists]  or  the  salaries  of 
research  personnel.  The  Federal 
Government  is  not  liable  for  any  costs 
incurred  by  the  researcher  or  vessel 
owner,  should  the  sale  of  the  excess 
catch  not  fully  reimburse  the  researcher 
or  vessel  owner  for  their  expenses. 

G.  Eligibility  Criteria 

All  commercial  organizations;  non- 
profit organizations;  state,  local  or  tribal 
govenmients;  institutions  of  higher 


education;  and  individuals  are  eligible 
to  apply,  provided  that  all  proposal 
requirements  are  satisfied  and  the 
proposal  is  received  by  the  date 
specified  in  this  document. 

Pursuant  to  Executive  Orders  12876, 
12900,  and  13021,  the  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration  (DOC/ 
NOAA)  is  strongly  committed  to 
broadening  the  participation  of 
Historically  Black  Colleges  and 
Universities,  Hispanic  Serving 
Institutions  and  Tribal  Colleges  and 
Universities  in  its  educational  and 
research  programs.  The  DOC/NO AA 
vision,  mission  and  goals  are  to  achieve 
full  participation  by  Minority  Serving 
Institutions  (MSIs)  in  order  to  advance 
the  development  of  human  potential,  to 
strengthen  the  nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportunities  for  MSIs  to 
participate  in,  and  benefit  fi'om,  Federal 
Financial  Assistance  programs.  DOC/ 
NOAA  encourages  all  applicants  to 
include  meaningful  participation  of 
MSIs. 

H.  Proposal  Requirements 

Proposals  must  be  submitted  to 
NOAA  and  must  identify  the  sea  scallop 
research  to  be  conducted  and  the  Sea 
Scallop  Access  Area  within  which  the 
research  and/or  compensation  trip  is  to 
be  conducted,  and  the  total  amount  of 
scallops  requested  for  the  project, 
including,  using  a  scallop  meat  value  of 
$3.35  per  pound,  their  average 
estimated  monetary  value  based  on 
Framework  15  analyses.  Additionally, 
each  proposal  must  identify  the 
requirements  for  the  participating 
vessel(s)  that  would  make  a  Sea  Scallop 
Access  Area  trip  to  collect  the  scallop 
set-a.side.  The  vessel  selected  by  the 
applicant  should  be  listed  in  the 
proposal,  if  possible,  or  specifically 
identified  prior  to  final  approval  by 
NOAA.  The  proposal  must  also  include 
the  agreement  between  the  vessel  owner 
and  researcher  that  shows  exactly  how 
the  research  activity  is  to  be  paid  for,  if 
possible,  or  such  agreement  must  be 
provided  prior  to  final  approval  by 
NOAA.  Proposals  may  request  that  the 
scallop  set-aside  be  collected  separately 
from  die  sea  scallop  research  trip  or 
other  related  research  trip.  The  separate 
sea  scallop  research  compensation  trips 
do  not  necessarily  have  to  be  conducted 
by  the  same  vessel.  The  Council  or 
NMFS  contact  person  may  provide 
assistance  to  researchers  who  are 
seeking  vessels  to  participate  in  the 
collection  of  set-aside  scallops  or 
directly  in  research  projects.  The 
Council  or  NMFS  may  publish  a  list  of 
those  vessel  owners  willing  to 


participate  through  their  respective 
homepages. 

I.  Confidentiality  of  Information 

In  the  event  that  an  application 
contains  information  or  data  that  the 
applicant  does  not  want  disclosed  prior 
to  award  for  purposes  other  than  the 
evaluation  of  the  application,  the 
applicant  should  mark  each  page 
containing  such  information  or  data 
with  the  words  "Privileged, 
Confidential,  Commercial,  or  Financial 
Information  -  Limited  Use"  at  the  top  of 
the  page  to  assist  NOAA  in  making 
disclosure  determinations.  DOC 
regulations  implementing  the  Freedom 
of  Information  Act  (FOIA)  are  found  at 
15  CFR  part  4,  "Public  Information," 
which  sets  forth  rules  for  DOC  to  make 
requested  materials,  information,  and 
records  publicly  available  under  FOIA. 
To  the  extent  permitted  under  FOIA,  the 
contents  of  applications  and  proposals 
submitted  by  successful  applicants  may 
be  released  in  response  to  FOIA 
requests.  Based  on  the  confidential 
information  identified  by  the  applicant, 
the  confidentiality  of  the  information 
provided  will  be  protected  to  the  degree 
possible. 

J.  Project  Funding  Priorities 

Sea  scallop  research  projects  that 
identify  and  evaluate  gear  to  reduce 
groundfish  bycatch  and  habitat  impacts 
and  that  provide  improved  information 
concerning  scallop  abundance  estimates  ■ 
are  considered  high  priority  by  the 
Council.  Sea  scallop  research  that 
involves  evaluating  the  distribution, 
size  composition,  and  density  of 
scallops  also  will  be  considered  high 
priority.  Other  research  needs  (not  listed 
in  order  of  priority)  that  also  will  be 
considered  by  the  Council  and  NOAA 
follow: 

1.  Evaluation  of  ways  to  control 
predation  on  scallops;  research  to 
actively  manage  spat  collection  and 
seeding  of  sea  scallops; 

2.  Social  and  economic  impacts  and 
consequences  of  closing  areas  to 
enhcmce  productivity  and  improve  yield 
of  sea  scallops  and  other  species; 

3.  High  resolution  surveys  that 
include  distribution,  recruitment, 
mortality  and  growth  rate  information; 

4.  Estimation  of  factors  affecting 
fishing  power  for  each  limited  access 
vessel; 

5.  Demonstration  projects  to  identify 
ways  to  reduce  discard  mortality, 
increase  efficiency  without  increasing 
fishing  power  (e.g.,  decreasing 
processing  time  with  sorters)  and 
improve  safety; 

6.  Research  to  identify  scallop  habitat 
and  ecological  relationships  that  affect 
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reproduction,  recruitment  mortality  and 
growth,  including  those  enhanced/ 
impeded  by  area  closures; 

7.  Quantification  of  fishing  costs 
related  to  fishing  for  sea  scallops  in 
specific  areas  (e.g.,  fishing  gear 
modification,  steaming  time,  and 
opportimity  cost); 

8.  Experimental  designs  with  control 
areas  using  alternative  management 
strategies,  such  as  area  licensing  and 
rotational  closures  (projects  should 
include  an  analysis  of  yield 
improvement,  habitat  impacts  and 
social  impacts,  including  conflict 
resolution  across  fisheries); 

9.  Identification  of  fishermen's 
perceptions  about  area-based 
management  and  alternative  strategies; 

10.  Processing  and  analyzing  of  data 
that  will  be  collected  or  that  have 
already  been  collected; 

11.  Broader  investigations  of 
variability  in  dredging  efficiency  across 
habitats  (substrates,  current  velocities, 
etc.)  times,  areas,  and  gear  designs;  and 

12.  Research  that  provides  more 
detailed  sea  scallop  life  history 
information  (especially  on  age-and  area- 
specific  natural  mortality  and  growth) 
and  to  identify  stock-recruitment 
relationships. 

K.  Evaluation  Criteria 

The  Council  or  the  Review  Team 
convened  by  NOAA  will  evaluate 
proposcds  based  on  the  assigned  score 
for  each  of  the  following  criteria: 

1.  A  clear  definition  of  the  problem, 
need,  issue  or  hypothesis  to  be 
addressed  (10  points); 

2.  A  clear  definition  of  the  approach 
to  be  used,  including  theoretical  studies, 
laboratory  analyses,  and/or  field  work 
(15  points); 

3.  Adequate  justification  as  to  how  the 
project  is  likely  to  achieve  its  stated 
objectives  (20  points); 

4.  Identification  of  anticipated 
benefits,  potential  users  and  methods  of 
disseminating  results  (10  points); 

5.  Relevance  of  the  project  to  the 
research  needs  identified  by  the  Council 
(20  points); 

6.  Demonstration  of  support, 
cooperation  and/or  collaboration  with 
the^  fishing  industry  (15  points);  and 

7.  Cost-effectiveness  of  the  project  (10 
points). 

L.  Selection  Procedures 

Applications  may  be  reviewed  and 
evaluated  by  either  the  Coimcil,  at  the 
request  of  NOAA,  or  by  the  Review 
Team  convened  by  NOAA.  Both  the 
Council  review  and  the  NOAA  review 
are  included  to  allow  the  Council  to 
retain  its  responsibility  to- consider 
research  in  fishery  management  plans 


and  to  allow  NOAA  to  conduct  the 
reviews  if  the  overall  Council  process 
prohibits  their  review  in  a  timely 
manner.  If  the  Coimcil  is  requested  to 
review  the  proposals,  the  proposals  will 
be  reviewed  in  a  public  meeting  process 
by  representatives  of  the  Council,  based 
on  the  criteria  contained  in  Section  K  of 
this  notice.  The  Council's 
representatives  would  then  make 
recommendations  to  the  Council.  The 
Council  would  consider 
recommendations  of  its  representatives, 
the  Evaluation  Criteria  identified  in 
Section  K  of  this  notice,  and  may  also 
consider  the  time  of  year  the  research 
activities  are  to  be  conducted,  ability  to 
meet  requirements  under  Section  O  of 
this  notice,  and  logistic  concerns.  The 
Council  would  then  make  its 
recommendations  to  the  Regional 
Administrator  through  a  formal  vote  or 
by  consensus  recommendations,  as 
determined  appropriate  by  the  Council. 
Recommendations  fi-om  the  Coimcil 
would  be  given  to  the  Regional 
Administrator  in  rank  order  based  on 
average  scores  of  the  projects,  taking 
into  consideration  numerical  scores 
based  on  Section  K  of  this  notice  and 
considerations  of  other  factors  listed 
above.  In  deciding  the  projects  to  select, 
the  Regional  Administrator  will  take 
into  account  the  recommendations  of 
the  Council,  the  time  of  year  the 
research  activities  are  to  be  conducted, 
ability  to  meet  requirements  under 
Section  O  of  this  notice,  including 
evaluations  of  proposals  through  the 
Experimental  Fishery  Procedures 
contained  in  50  CFR  600.745  and 
648.12,  and  logistic  concerns.  As  a 
result,  projects  may  not  be  selected  in 
the  order  recommended  by  the  Council. 
NOAA  will  authorize  selected  vessel(s) 
to  exceed  the  possession  limit,  take 
additional  trips,  or  be  exempt  from  the 
regulations  specified  in  the  FMP 
through  written  notification  to  the 
applicant. 

If  the  Council  does  not  participate  in 
the  evaluation  of  the  proposals,  NOAA 
vkrill  solicit  written  technical  evaluations 
based  on  the  evaluation  criteria 
contained  in  Section  K  of  this  notice 
from  three  or  more  private  and/or  public 
sector  experts  to  determine  the  technical 
merit  of  the  proposal  and  to  provide  a 
rank  score  of  (he  project  based  on  the 
evaluation  criteria  specified  in  Section 
K  of  this  notice.  Following  completion 
of  the  technical  evaluation,  NOAA  will 
convene  a  Review  Team  to  review  and 
individually  critique  the  scored 
proposals  to  enhance  NOAA's 
understanding  of  the  proposals.  No 
consensus  recommendations  will  be 
made.  Based  on  the  results  of  the 


technical  review,  rank  order  based  on 
averages  scores,  comments  provided  by 
the  review  panel,  and  the  following 
program  policy  factors,  NOAA  will 
select  the  successful  proposals  and 
inform  the  Coimcil  of  its 
recommendations.  The  program  policy 
factors  are:  (1)  The  time  of  year  the 
research  activities  are  to  be  conducted; 
(2)  the  ability  of  the  proposal  to  meet 
the  experimental  fishery  requirements 
discussed  under  Section  O  of  this 
notice;  and  (3)  redundancy  of  research 
projects.  Therefore  the  highest  scoring 
projects  may  not  necessarily  be  selected 
for  an  award.  The  Regional 
Administrator  will  provide  final 
approval  of  the  projects  to  allow  NMFS 
to  exempt  selected  vessel(s)  from 
regulations  of  the  Scallop  FMP.  All  sea 
scallop  research  must  be  conducted  in 
accordance  with  provisions  approved  by 
NOAA  and  provided  in  an  LOA  or  EFP 
issued  by  NMFS. 

Approval  of  proposals  submitted  in 
response  to  the  subject  RFP  would  be 
contingent  upon  approval  of  Framework 
15  by  NMFS.  Framework  15  will  be 
reviewed  by  NMFS  and  published  as  a 
proposed  and  final  rule  in  the  Federal 
Re^ster.  Should  Framework  15  be 
disapproved  by  NMFS,  projects  would 
not  be  funded  and  notification  would  be 
sent  to  applicants.  In  addition, 
unsuccessful  applications  will  be 
returned  to  the  submitter.  Successful 
applications  will  be  incorporated  into 
the  award  document. 

M.  Proposal  Format 

Proposals  should  be  limited  to  6 
pages,  excluding  item  5  under  this 
Section  M.  The  format  may  vary,  but 
must  include; 

1 .  A  project  summary;         -  ^----^ 

2.  A  narrative  project  description  to 
include:  (a)  Project  goals  and  objectives; 
(b)  the  relationship  of  the  proposed 
project  to  management  needs  or 
priorities  identified  by  the  Council;  (c) 
a  statement  of  work  (project  design  and 
management-who  is  responsible, 
expected  products,  participants  other 
than  applicant);  and  (d)  a  summary  of 
the  existing  state  of  knowledge  related 
to  project  and  contribution  and 
relevance  of  the  proposed  work; 

3.  A  description  of  all  funding  sources 
(including  revenues  derived  from  the 
sale  of  scallops  harvested  under  the 
research  TAC  set-aside)  and  funding 
needs.  This  element  of  the  proposal 
must  include:  (a)  the  amount  of  scallop 
TAC  set-aside  requested;  (b)  state  which 
scallop  closed  area  the  research  and/or 
compensation  trip  is  to  be  conducted  in, 
and  the  expected  funds  to  be  generated 
by  the  sale  of  those  scallops;  and  (c) 
state  the  expected  i}ercentage  of  funds  to 
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be  allocated  to  the  researcher  and  any 
involved  fishing  vessel; 

4.  A  budget  that  includes  a 
breakdown  of  costs  (vessel  expenses, 
permit  costs,  equipment,  supplies, 
overhead,  as  applicable);  applicants 
must  submit  a  Standard  Form  424 
"Application  for  Federal  Assistance" 
including  a  detailed  budget  using 
Standard  Form  424A,  "Budget 
Information-Non-Construction 
Programs,"  Standard  Form  424B, 
"Assurances--Non-Construction 
Programs,"  and  Commerce  Department 
Form  CD-511,  "Certifications  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters:  Drug  Free 
Workplace  Requirements  and 
Lobbying."  Copies  of  these  Standard 
Forms  may  be  found  on  the  Internet  in 

a  PDF  version  at  http:// 
www.ofa.noaa.gov/~grants/index.html 
under  the  title  "Grant  Application 
Forms  and  Budget  Guidelines,"  or  by 
contacting  the  NMFS  office  (see  FOR 
FURTHER  INFORMATION  CONTACT);  and 

5.  Supporting  documents  (resumes, 
cooperative  research  agreements, 
contracts,  etc.). 

N.  Final  Reports 

NOAA  and  the  Council  will  require 
project  researchers  to  submit  semi- 
annual progress  reports  and  a 
completion  report  describing  their 
research  project  results  and  other 
acceptable  deliverable(s),  in  a  timeframe 
that  is  specific  to  the  type  of  research 
conducted.  The  format  of  the  final 
report  may  vary,  but  must  contain: 

1 .  A  brief  abstract  or  summary  of  the 
project; 

2.  A  description  of  the  issue/problem 
that  was  addressed; 

3.  A  detailed  description  of  methods 
of  data  collection  and  analyses; 

4.  A  discussion  of  results  and  any 
relevant  conclusions,  presented  in  a 
format  that  is  understandable  to  a  non- 
technical audience;  this  should  include 
benefits  and/ or  contributions  to 
management  decision-making; 

5.  A  list  of  entities,  firms  or 
organizations  that  actually  performed 
the  work,  and  a  description  of  how  that 
was  accomplished;  and 

6.  A  detailed  final  accounting  of  all 
funds  used  to  conduct  sea  scallop 
research,  including  those  provided 
through  the  research  set-aside.  The 
financial  information  must  be  submitted 
on  Office  of  Management  and  Budget 
Standard  Form-269.  Copies  of  this 
Standai:d  Form  may  be  found  on  the 
Internet  in  a  PDF  version  at  http:// 
www.ofa.noaa.gov/~grants/index.html 
under  the  title  "Grants  Management 
Forms",  or  by  contacting  the  NMFS 


office  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

7.  Projects  designed  to  collect  new 
data  for  inclusion  in  NMFS'  or  ACCSP's 
databases  must  submit  the  data  in 
electronic  format  with  appropriate 
docimientation.  Certain  databases  will 
have  highly  specific  requirements  as  to 
required  fields  and  content.  Applicants 
must  agree  to  provide  newly  collected 
data  in  a  format  acceptable  to  the 
administrators  of  the  receiving 
databases. 

O.  Other  Requirements 

Evaluations  of  the  impacts  of  sea 
scallop  research,  which  involve 
exemptions  to  the  ciurent  fishing 
regulations,  other  than  those  stated  in 
the  FMP,  will  be  made  by  NMFS. 
Vessels  conducting  certain  types  of  sea 
scallop  research  requiring  relief  from 
fishery  regulations  may  be  required  to 
obtain  an  Exempted  Fishing  Permit 
(EFP).  To  apply  for  an  EFP,  interested 
parties  must  submit  an  application  to 
NMFS  at  least  60  days  before  the 
effective  date  of  the  EFP.  Additional 
time  could  be  necessary  for  NMFS  to 
make  determinations  regarding 
requirements  imder  the  National 
Environmental  Policy  Act  (NEPA)  and 
other  applicable  laws. 

P.  Other  Requirements  of  Recipients 

The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  notice 
published  on  October  30,  2002  (67  FR 
66109),  is  applicable  to  this  solicitation. 

Q.  Future  Awards 

If  we  select  your  application  to 
perform  sea  scallop  research  to  be 
conducted  with  the  scallop  TAG  set- 
aside,  we  have  no  obligation  to  provide 
any  additional  TAG  set-aside  obligations 
in  connection  with  that  award. 

Classification 

Prior  notice  and  opportimity  for 
public  comments  are  not  required  by  the 
Administrative  Procedme  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts  (5  U.S.C. 
553(a)(2)). 

Because  a  general  notice  of  proposed 
rulemaking  as  specified  in  5  U.S.C.  553, 
or  any  other  law,  was  not  required  for 
this  action,  the  analytical  requirements 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  are  not  applicable. 

This  notice  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  269,  424,  424A,  424B, 


and  SF-LLL  have  been  approved  by 
OMB  under  the  respective  control 
numbers  0348-0039,  0348-0043,  0348- 
0044,  0348-0040,  and  0348-0046. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  requfred  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failiue  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  unless  that 
collection  displays  a  cmrently  valid 
OMB  control  number. 

Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Dated:  January  13,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 
(FR  Doc.  03-1152  Filed  1-16-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.011303C] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and    • 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  (Council) 
Groundfish  Management  Team  (GMT) 
will  hold  a  working  meeting  to  plan  the 
annual  management  cycle  and  strategize 
2003  Council  initiatives.  This  meeting  is 
open  to  the  public. 

DATES:  The  GMT  working  meeting  will 
convene  on  Monday,  February  3,  2003 
at  1  p.m.  and  may  go  into  the  evening 
until  business  for  the  day  is  completed. 
The  GMT  meeting  will  reconvene  from 
8  a.m.  to  5  p.m.  Tuesday,  February  4 
through  Friday,  February  7  imtil 
business  for  the  day  is  completed. 
ADDRESSES:  The  GMT  working  meeting 
will  be  held  at  the  Pacific  Fishery 
Management  Coimcil  office.  West 
Conference  Room,  7700  NE  Ambassador 
Place,  Suite  200,  Portland,  OR  97220; 
503-820-2280. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  DeVore,  Pacific  Fishery 
Management  Council  Staff  Officer  for 
Groundfish;  503-820-2280. 
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SUPPLEMEMTARY  INFORMATION:  The 
primary  purpose  of  the  GMT  working 
meeting  is  to  {Ilan  the  GMT's  annual 
schedule  and  strategies  to  effectively  aid 
the  Council  in  managing  2003  West 
Coast  groimdfish  fisheries  and  Council 
initiatives  expected  to  arise  in  2003. 
Additionally,  the  GMT  will  discuss 
groundfish  management  measures  in 
place  for  the  winter  and  spring  months, 
respond  to  assignments  relating  to 
implementation  of  the  CoimcU's 
groimdfish  strategic  plan,  consider 
technical  aspects  of  draft  stock 
rebuilding  plans  and  analyses,  and 
address  other  assignments  relating  to 
groimdfish  management. 

Although  nonemergency  issues  not 
contained  in  this  agenda  may  come 
before  the  GMT  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
GMT  action  during  this  meeting.  GMT 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  requiring  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  GMT's  intent  to  take  final 
action  to  address  the  emergency. 

Special  Accommodations 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at  503-820-2280  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  January  13,  2003. 
Richard  W.  Sordi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Dcm:.  03-1154  Filed  1-16-03;  8:45  am] 

BILUNQCOOC  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.011303B] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  a  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  (Council) 
Salmon  Technical  Team  (SIT)  and 
Scientific  and  Statistical  Committee 
(SSC)  Salmon  Subcommittee  will  hold  a 
joint  work  session,  which  is  open  to  the 


public,  to  review  proposed  salmon 

methodology  changes. 

DATES:  The  work  session  will  be  held 

Wednesday,  February  5,  2003,  from  8:30 

a.m.  to  5  p.m. 

ADDRESSES:  The  work  session  will  be 

held  at  the  Holiday  Inn  Portland  Airport 

Hotel,  8439  NE  Columbia  Boulevard, 

Portland,  OR  97220;  (503)  256-5000. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chuck  Tracy,  Staff  Officer  for  Salmon 
and  Pacific  Halibut,  Pacific  Fishery 
Management  Council;  (503)  820-2280. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  work  session  is  to  brief 
the  STT  and  SSC  on  changes  made  to 
or  proposed  for  the  chinook  and  coho 
Fishery  Regulation  Assessment  Models 
(FRAM),  review  the  scientific  bases  for 
those  changes,  and  compare  results  frtjm 
the  updated  model  with  those  from  the 
previous  version. 

Although  nonemergency  issues  not 
contained  in  the  meeting  agendas  may 
come  before  the  STT  and  the  SSC 
subcommittee  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  these  meetings.  Action 
will  be  restricted  to  those  issues    ' 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
imder  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at  (503)  820-2280  at  least  5  days  prior 
to  the  meeting  date. 

Dated:  January  13,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

(FR  Doc.  03-1155  Filed  1-16-03;  8:45  ami 

BtLUNG  CODE  3S10-22-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Suismission  for  0MB  Review; 
Comment  Request— Flammability 
Standards  for  Children's  Sleepwear 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 


SUMMARY:  In  the  Federal  Register  of 
October  29,  2002  (67  FR  65958),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35)  to 
annoimce  the  agency's  intention  to  seek 
extension  of  approval  of  collections  of 
information  in  the  flammability 
standards  for  children's  sleepwear  and 
implementing  regulations.  No 
comments  were  received  in  response  to 
that  notice.  By  publication  of  this 
notice,  the  Commission  announces  that 
it  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  extension  of  approval  of 
those  collections  of  information  without 
change  for  three  years  fitim  the  date  of 
approval. 

"The  standards  and  regulations  are 
codified  as  the  Flammability  Standard 
for  Children's  Sleepwear:  Sizes  0  ' 
Through  6X,  16  CFR  part  1615;  and  the 
Flammability  Standard  for  Children's 
Sleepwear:  Sizes  7  Through  14, 16  CFR 
part  1616.  The  flammability  standards 
and  implementing  regulations  prescribe 
requirements  for  testing  and 
recordkeeping  by  manufecturers  and 
importers  of  children's  sleepwear 
subject  to  the  standards.  The 
information  in  the  records  required  by 
the  regulations  allows  the  Commission 
to  determine  if  items  of  children's 
sleepwear  comply  with  the  applicable 
standard.  This  information  also  enables 
the  Commission  to  obtain  corrective 
actions  if  items  of  children's  sleepwear 
fail  to  comply  with  the  applicable 
standard  in  a  manner  which  creates  a 
substantial  risk  of  injury. 

Additional  Information  About  the 
Request  for  Reinstatement  of  Approval 
of  Collections  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection: 
Standard  for  the  Flammability  of 
Children's  Sleepwear:  Sizes  0  Through 
6X,  16  CFR  Part  1615;  Standard  for  the 
Flammability  of  Children's  Sleepwear: 
Sizes  7  Through  14,  16  CFR  Part  1616. 

Type  of  request:  Extension  of  approval 
without  change. 

General  description  of  respondents: 
Manufacturers  and  importers  of 
children's  sleepwear  in  sizes  0  through 
14. 

Estimated  number  of  respondents:  53. 

Estimated  average  number  of  hours 
per  respondent:  6,000  per  year. 

Estimated  number  of  hours  for  all 
respondents:  318,000  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  $9,550,000  per  year. 


2532 


Federal  Register/ Vol.  68,  No.  12 /Friday,  January  17.  2003 /Notices 


Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  February  18,  2003,  to  (!) 
the  Office  of  Information  and  Regulatory 
Affairs,  Attn:  0MB  Desk  Officer  for 
CPSC,  Office  of  Management  and 
Budget,  Washington,  DC  20503; 
telephone:  (202)  395-7340.  and  (2)  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207.  Written 
comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

Copies  of  this  request  for  extension  of 
the  information  collection  requirements 
and  supporting  documentation  are 
available  from  Linda  Glatz,  Management 
and  Program  Analyst,  Office  of  Planning 
and  Evaluation,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone:  (301)  504--0416,  ext. 
2226. 

Dated:  January  13,  2003. 
Todd  A.  Stevenson,  ' 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  03-1024  Filed  1-16-03;  8:45  am] 
BIUMG  CODE  6355-01 -P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armed  Forces  Epidemiological  Board; 
Meeting 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  partially-closed 
meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Law  92-463,  The 
Federal  Advisory  Committee  Act, 
announcement  is  made  of  the  following 
meeting: 

Name  of  Committee:  Armed  Forces 
Epidemiological  Board  (AFEB). 

Dates:  February  18,  2003.  February 
19,  2003  (Partially-closed  meeting). 

Times:  7:30  a.m.— 16:30  p.m. 
(February  18,  2003);  7:30  a.m.— 17:30 
p.m.  (February  19,  2003). 

Location:  Tne  Phillips  Space 
Conference  Center,  Building  201,  1750 
Kirtland  Drive,  Kirtland  Air  Force  Base, 
Albuquerque,  New  Mexico  87117. 

Agenda:  The  purpose  of  the  meeting 
is  to  address  pending  and  new  Board 
issues,  provide  briefings  for  Board 
members  on  topics  related  to  ongoing 
and  new  Board  issues,  conduct 
subcommittee  meetings,  and  conduct  an 
executive  working  session. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colonel  James  R.  Riddle,  Executive 


Secretary,  Armed  Forces 
Epidemiological  Board,  Skyline  Six, 
5109  Leesburg  Pike,  Room  682,  Falls 
Church,  Virginia  22041-3258,  (703) 
681-8012/3. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  partially-closed  to  the 
public.  Open  sessions  of  the  meeting 
will  be  limited  by  space 
accommodations.  The  meeting  will  be 
open  to  the  public  in  accordance  with 
Section  522b(c)  of  Title  5,  U.S.C, 
specifically  subparagraph  91)  thereof 
and  Title  5,  U.S.C,  appendix  1, 
subsection  10(d).  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  03-1113  Filed  1-16-03;  8:45  am] 

BILLING  CODE  371(H»-«i 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Mid-ChesapeaKe  Bay  Island,  MD, 
Environmental  Restoration  Feasibility 
Study 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Baltimore  District,  U.S. 
Army  Corps  of  Engineers  (Corps)  in 
partnership  with  the  State  of  Maryland 
Department  of  Transportation,  Maryland 
Port  Administration  has  initiated  an 
environmental  restoration  feasibility 
study  for  the  restoration  of  island 
habitat  in  the  Mid-Chesapeake  Bay 
region.  The  study  focuses  on  restoring 
hundreds  of  acres  of  aquatic  and 
wildlife  island  habitat  in  the  Mid- 
Chesapeake  Bay  region  through  the 
beneficicd  use  of  dredged  materials  fi-om 
the  Port  of  Baltimore  channel  system. 
As  part  of  this  study  and  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  an  Environmental 
Impact  Statement  (EIS)  will  be  prepared 
to  document  the  plan  formulation 
process  and  recommendations  of  this 
study. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  or  information  about  the 
proposed  action  and  draft  EIS  can  be 
addressed  to  Ms.  Michele  (Mimi) 
Bistany,  U.S.  Army  Corps  of  Engineers, 
ATTN:  CENAB-PL,  10  South  Howard 
Street,  P.O.  Box  1715,  Baltimore,  MD 


21203-1715,  telephone  410-962-4934; 
e-mail  address: 
michele.a.bistany@usace.anny.mil. 

SUPPLEMENTARY  INFORMATION:  The  Mid- 
Chesapeake  Bay  study  area  is  defined  by 
the  conflnence  of  the  Chester  River 
south  to  the  confluence  of  the  Potomac 
River  with  the  Chesapeake  Bay, 
Maryland. 

Land  subsidence,  rising  sea  level,  and 
wave  action  have  caused  valuable  island 
habitats  to  be  lost  through  erosion 
throughout  the  Chesapeake  Bay. 
Through  the  beneficial  use  of  dredged 
material,  a  restored  island  can  be 
constructed  to  replace  hundreds  of  acres 
of  wetland  and  upland  habitat. 
Therefore,  the  goal  for  this  feasibility 
study  is  to  restore  valuable  aquatic  and 
terrestrial  resting,  foraging,  and  nursery 
habitat  that  has  been  lost  in  the 
Chesapeake  Bay  for  many  migratory 
birds,  fish,  and  wildlife  species  through 
the  beneficial  use  of  dredged  material. 
This  habitat  will  afford  improved 
productivity  to  the  surrounding  area, 
while  providing  an  environmentally 
sound  method  for  the  use  of  dredged 
material  removed  from  Bay  chcumels. 

Corps  feasibility  studies  are 
conducted  using  a  six-stage  planning 
approach  that  incorporates  the  NEPA 
process:  (1)  Identify  problems, 
opportunities,  goals,  and  objectives;  (2) 
Inventory  baseline  conditions;  (3) 
Formulate  alternatives;  (4)  Evaluate 
effects  of  the  alternatives;  (5)  Compare 
alternatives;  and  (6)  Select  a 
recommended  plan  or  set  of  alternative 
plans  that  are  environmentally, 
economically,  and  engineering  sound. 

The  project  delivery  team  is  actively 
seeking  public  opinion,  participation, 
and  advice  to  be  incorporated  into  the 
planning  process  and  the  selection  of  an 
island  for  restoration.  At  this  time,  the 
islands  that  are  imder  consideration 
within  the  Mid-Chesapeeike  Bay  region 
include  Barren,  Bloodsworth,  James, 
Holland,  Lower  Eastern  Neck,  Parson's 
and  Sharp's  islands.  The  team  is  open 
to  any  additional  islands  for 
consideration  in  the  Mid-Bay  region.  As 
part  of  the  initial  phase  of  the  study,  an 
objective  screening  criteria  will  be 
developed  based  on  information 
obtained  for  the  State  of  Maryland's 
Dredged  Material  Management  Program, 
public  and  agency  input,  available  data, 
and  best  professional  judgment. 
Following  the  Corps  and  NEPA 
processes,  once  the  island  is  selected  for 
restoration,  a  detailed  analysis  of  the 
current  existing  conditions  will  be 
undertaken;  alternative  restoration  plans 
will  be  developed,  analyzed  and 
compared;  the  impacts  of  those  plans 
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will  be  analyzed;  and  a  recommended 
plan  will  be  selected. 

To  solicit  public  input  into  the  study 
and  into  the  island  selection,  up  to  three 
public  scoping  meetings  are  planned  for 
the  late  January/early  February  2003 
timeframe.  A  newsletter  broadcasting 
the  dates,  times,  and  locations  will  be 
sent  to  agencies,  groups  and  individuals 
on  the  study's  mailing  list  once  the 
meetings  have  been  scheduled.  To 
verify  your  inclusion,  or  to  be  added  in 
the  mailing  list,  please  contact  the  study 
team  leader,  Ms.  Michele  Bistany  (see 
FOR  FURTHER  INFORMATION  CONTACT). 

The  study  will  be  conducted  in 
compliance  with  Section  404  and 
Section  401  of  the  Clean  Water  Act, 
Section  7  of  the  Endangered  Species 
Act,  the  Clean  Air  Act,  the  U.S.  Fish  and 
Wildlife  Coordination  Act,  Section  106 
of  the  National  Historic  Preservation 
Act,  Prime  and  Unique  Farmlands,  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  and 
National  Pollutant  Discharge 
Elimination  System  Act.  All  appropriate 
documentation  (i.e.,  Section  7,  Section 
106  coordination  letters,  and  public  and 
agency  comments)  will  be  obtained  and 
included  as  part  of  the  EIS. 

As  part  of  the  EIS  process, 
recommendations  will  be  based  on  an 
evaluation  of  the  probable  impact  of  the 
proposed  activity  on  the  public  interest. 
The  decision  will  reflect  the  national 
concern  for  the  protection  and 
utilization  of  important  resources.  The 
benefit,  which  may  reasonably  be 
expected  to  accrue  from  the  proposal, 
will  be  balanced  against  its  reasonably 
foreseeable  detriments.  All  factors  that 
may  be  relevant  to  the  proposal  will  be 
considered,  among  these  are  wetlands; 
fish  and  wildlife  resources;  cultiu-al 
resoiuces;  land  use;  water  and  air 
quality;  hazardous,  toxic,  and 
radioactive  substances;  threatened  and 
endangered  species;  regional  geology; 
aesthetics;  environmental  justice; 
cumulative  impacts;  and  the  general 
needs  and  welfare  of  the  public. 

The  draft  EIS  for  the  Mid-Chesapeake 
Bay  Island  environmental  restoration 
study  is  expected  for  public  release  in 
July  2005. 

Robert  W.  Lindner, 

Chief,  Planning  Division. 

iFR  Doc.  03-1112  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  3710-41-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 


ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  chapter  3507  (j)),  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  February  18,  2003. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer:  Department  of  Education, 
Office  of  Management  and  Budget;  725 
17th  Street,  NW.;  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
pubhc  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  piu^jose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management, 
Office  of  die  Chief  Information  Qfficer, 
publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  beginning  of  the 
Departmental  review  of  the  information 
collection.  Each  proposed  information 
collection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new,  revision,  extension, 
existing  or  reinstatement;  (2)  Title;  (3) 
Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 


of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be  ' 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  January  13,  2003. 

John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  o/fleview;  New  Collection.  • 

Title:  EZ-Aydit:  Electronic 
Submission  of  Financial  Statements  and 
Compliance  Audits. 

Abstract:  EZ-Audit  will  support  the 
conversion  and  electronic  submission  of 
financial  statements  and  existing 
compliance  audits  as  required  by  34 
CFR  668.23  for  all  institutions 
participating  in  the  Title  IV,  FSA 
programs. 

Additional  Information:  Schools 
receiving  Title  fv  funding  must  submit 
an  audit  in  order  to  prove  that  they  are 
financially  solvent.  Emergency 
clearance  is  requested  for  this  collection 
because  if  submission  is  not  done  in  a 
timely  manner.  Title  FV  institutions  will 
be  in  jeopardy  of  noncompliance  and 
will  also  lose  funding. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions  (primary).  State,  Local,  or 
Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  4000. 

Burden  Hours:  4000. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Marylaild  Avenue, 
SW,  Room  4050,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  tide  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
(202)  708-9266.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
[FR  Doc.  03-1058  Filed  1-16-03:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  Tbe  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  0MB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  person^  are  invited  to 
submit  comments  on  or  before  February 
18,  2003. 

ADDRESSES:  Written  conunents  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren.WittenbergSomb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
.Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Titie;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  13,  2003. 
John  D.  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 


Title:  Annual  Protection  &  Advocacy 
of  hidividual  Rights  (PAIR)  Program 
Performance  Report  (SC). 

Frequency:  Annually . 

Affected  Public:  Not-for-profit 
institutions  (primary).  State,  Local,  or 
Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  57. 
Burden  Hours:  342. 

Abstract:  Form  RSA-509  will  be  used 
to  analyze  and  evaluate  the  Protection  & 
Advocacy  of  Individual  Rights  (PAIR) 
Program  administered  by  eligible 
systems'in  states.  These  systems  provide 
services  to  eligible  individuals  with 
disabilities  to  protect  their  legal  and 
human  rights. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Depeutment  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  directed  to  her  e-mail 
address  Vivian.Reese@ed.gov.  Requests 
may  also  be  faxed  to  (202)  708-9346. 
Please  specify  the  complete  titie  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/ or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  foe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-1026  Filed  1-16-03:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No%.  84.038,  84.033,  and  84.007] 

Federal  Student  Aid;  Federal  Perltins 
Loan,  Federal  Work-Study,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  file  an  Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs  for  the 
2003-2004  award  year;  to  participate  in 
the  Federal  Perkins  Loan,  Federal  Work- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
programs  (known  collectively  as  the 
campus-based  programs). 

SUMMARY:  We  invite  currentiy  non- 
participating  institutions  of  higher 
education  who  filed  a  Fiscal  Operations 
Report  and  Application  to  Participate 
(FISAP)  (ED  Form  646-1),  to  submit  to 


the  U.S.  Department  of  Education 
(Department)  an  Application  for 
Approval  to  participate  in  Federal 
Student  Financial  Aid  Programs.  In 
order  to  participate  in  one  or  more  of 
the  campus-based  programs  for  the 
2003-2004  award  year,  non- 
participating  institutions  must  submit 
an  Application  for  Approval  to 
Participate  in  Federal  Student  Financial 
Aid  Programs  and  all  required 
supporting  documents  for  an  eligibility 
and  certification  determination  by  the 
Department. 
1    The  campus-based  programs  are 
authorized  by  title  IV  of  the  Higher 
E^cation  Act  of  1965,  as  amended 
(HEA).  The  2003-2004  award  year  is 
July  1,  2003,  through  June  30.  2004. 
CLOSING  DATE:  To  participate  in  the 
campus-based  programs  in  the  2003- 
2004  award  year,  a  currenUy  non- 
participating  institution  must 
electronically  submit  its  Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs  on  or 
before  February  17,  2003.  (ED  Form 
E40-34P,  OMB#  1845-0012). 
ADDRESSES:  Applications.  The 
Department  no  longer  accepts  paper 
applications  in  these  programs.  An 
eligible  institution  must  submit  an 
electronic  application  to  Case 
Management  and  Oversight  through  the 
ED  website:  www.eligcert.ed.gov. 

Required  Supporting  Documents.  The 
applicant  must  submit  required 
supporting  documents  by  mail, 
addressed  to  the  U.S.  Department  of 
Education,  Case  Management  and 
Oversight,  Data  Management  and 
Analysis,  Document  Receipt  and 
Conb-ol  Center,  830  First  Sti-eet,  NE., 
Room  7111,  Washington,  DC  20002- 
5402. 

In  the  case  of  required  supporting 
documents,  the  applicemt  must  show 
proof  of  mailing  consisting  of  one  of  the 
following:  (1)  A  legibly  dated  U.S. 
Postal  Service  postmark;  (2)  a  legible 
mail  receipt  with  the  date  of  mailing 
stamped  by  the  U.S.  Postal  Service;  (3) 
a  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier;  or  (4) 
any  other  proof  of  mailing  acceptable  to 
us. 

If  (Jocimients  are  sent  through  the  U.S. 
Postal  Service,  we  do  not  accept  either 
of  the  following  as  proof  of  mailing:  (1) 
A  private  metered  postmark,  or  (2)  a 
mail  receipt  that  is  not  dated  by  the  U.S. 
Postal  Service. 

The  applicant  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant 
should  check  with  its  local  post  office. 
An  applicant  is  encouraged  to  use 
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certified  or  at  least  first  class  mail.  An 
institution  that  submits  an  Application 
for  Approval  to  participate  in  Federal 
Student  Financial  Aid  Programs  and 
required  supporting  documents  after  the 
closing  date  of  February  17,  2003,  will 
not  be  considered  for  funding  under  the 
campus-based  programs  for  award  year 
2003-2004. 

Required  Supporting  Documents 
Delivered  by  Hand.  An  applicant  may 
deliver  supporting  documents  by  hand 
to  the  U.S.  Department  of  Education, 
Case  Management  and  Oversight,  Data 
Management  and  Analysis,  Docxunent 
Receipt  and  Control  Center,  830  First 
Street,  NE.,  Room  71Il,  Washington,  DC 
20002-5402.  We  will  accept  hand- 
delivered  documents  between  8  a.m. 
and  4:30  p.m.  (eastern  time)  daily, 
except  Saturdays,  Sundays,  and  Federal 
holidays.  A  hand-delivered  application 
will  not  be  accepted  after  4:30  p.m.  on 
February  17,  2003. 
SUPPLEMENTARY  INFORMATION:  We 
allocate  funds  to  eligible  higher 
education  institutions  in  each  of  the 
campus-based  programs.  We  will  not 
allocate  funds  under  the  campus-based 
programs  for  award  year  2003-2004  to 
cmy  currently  non-participating 
institution  unless  the  institution  files  its 
Application  for  Approval  to  Participate 
in  Federal  Student  Financial  Aid 
Programs  and  required  supporting 
documents  by  the  closing  date.  If  the 
institution  submits  its  Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs  or  other 
required  supporting  documents  after  the 
February  17,  2003,  closing  date,  we  will 
use  this  application  in  determining  the 
institution's  eligibility  to  participate  in 
the  campus-based  programs  beginning 
with  the  2004-2005  award  year.  For 
purposes  of  this  notice,  ineligible 
institutions  include  only:  (1)  An 
institution  that  has  not  been  designated 
as  an  eligible  institution  by  the 
Department,  but  has  previously  filed  a 
FISAP;  or  (2)  An  additional  location  of 
an  eligible  institution  that  is  ciurently 
not  included  in  the  Department's 
eligibility  certification  for  that  eligible 
institution,  but  has  been  included  in  the 
institution's  2003-2004  FISAP. 

Applicable  Regulations:  The 
following  regulations  apply  to  the 
campus-based  programs:  (1)  Student 
Assistance  General  Provisions,  34  CFR 
part  668.  (2)  General  Provisions  for  the 
Federal  Perkins  Loan  Program,  Federal 
Work-Study  Program,  and  Federal 
Supplemental  Educational  Opportxmity 
Grant  Program,  34  CFR  part  673.  (3) 
Federal  Perkins  Loan  Program,  34  CFR 
part  674.  (4)  Federal  Work-Study 
Program,  34  CFR  part  675.  (5)  Federal 


Supplemental  Opportiuuty  Grant 
Program,  34  CFR  part  676.  (6) 
Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  part  600.  (7)  New 
Restrictions  on  Lobbying,  34  CFR  part 
82.  (8)  Government  wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government  wide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
part  85.  (9)  Drug-Free  Schools  and 
Campuses,  34  CFR  part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  designation  of 
eligibility,  contact  the  appropriate  ED 
Case  Management  and  Oversight  (CMO) 
case  management  team  by  telephone, 
fax,  or  the  Internet.  The  case 
management  teams  are  listed  with 
telephone  and  fax  numbers  and  Internet 
addresses  in  the  Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs  on 
pages  5,  6,  and  7  of  the  Introduction.  For 
technical  assistance  concerning  the 
FISAP  or  other  operational  procedures 
of  the  campus-based  programs,  contact; 
Campus-Based  Operations,  Call  Center, 
Telephone:  (877)  801-7168,  fax:  (703) 
761-0220. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  l-«00-877-8339.  Individuals 
with  disabilities  may  obtain  this 
dociunent  in  an  alternative  format  (e.g.. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  Request  by 
contacting  Center  at  (202)  260^9895 
between  8:30  a,m.  and  4:30  p.m..  eastern 
time,  Monday  through  Friday. 

Electronic  Access  to  This  Document  ° 

You  may  view  this  document,  as  well 
as  all  other  E)epartment  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  firee 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free  at  1-888- 
293-6498;  or  in  the  Washington,  DC, 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1087aa 
et  seq.;  42  U.S.C.  2751  et  seq.;  and  20 
U.S.C.  1070b  et  seq. 


Dated:  January  14,  2003. 
Theresa  S.  Shaw, 

Chief  Operating  Officer.  Federal  Student  Aid. 
[FR  Doc.  03-1162  Filed  1-16-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation 

agency:  National  Energy  Technology 
Laboratory  (NETL),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availability  of  a 
financial  assistance  solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-03NT41731 
entitled  "Development  of  Novel  Sensors 
for  Ultra  High  Temperature  Fossil  Fuel 
Applications."  The  specific  objective  of 
this  solicitation  is  to  seek  out  new 
fundamental  approaches  to  sensor 
concepts,  materials,  design,  and 
fabrication  that  have  potential 
application  in  the  harsh  environment  of 
the  advanced  fossil  fuel-based  energy 
production  systems.  The  types  of 
projects  sought  through  this  solicitation 
include  laboratory  and  bench-scale 
testing  as  well  as  fundamental  research 
that  addresses  the  barriers  associated 
with  ultra-high  temperature  operation. 
DATES:  The  soliditation  will  be  available 
on  the  "Industry  Interactive 
F*rocurement  System"  (UPS)  webpage 
located  at  http://e-center.doe.gov  on  or 
about  January  24,  2003.  Applicants  can 
obtain  access  to  the  solicitation  from  the 
address  above  or  through  DOE/NETL's 
Web  site  at  http://www.netl.doe.gov/ 
business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  A.  McDonald,  MS  107,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  3610  Collins 
Ferry  Road,  P.O.  Box  880,  Morgantown, 
WV  26507-0880,  E-mail  Address: 
kelly.mcdonald@netI.  doe.gov. 
Telephone  Nmnber:  (304)  285-4113. 
SUPPLEMENTARY  INFORMATION:  NETL's 
Advanced  Research  Pl'ogram  is  leading 
the  effort  in  innovative  sensor 
development  for  fossil  fuel  applications 
including  the  power  systems  conceived 
under  the  Vision  21  Program,  such  as 
oxygen  blown  gasification  and 
combustion  systems.  Real  time 
monitoring,  diagnostics  and  control  are 
critical  for  the  safe  and  efficient 
operation  of  the  energy  conversion 
systems.  However,  due  to  the  harsh 
conditions,  current  instrumentation  and 
sensor  technology  is  inadequate  for  the 
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systems.  The  lack  of  suitable  on-line 
measurement  technology  represents  the 
primary  motivation  for  seeking  out  new 
developments  in  sensor  technology.  The 
specific  objective  of  this  solicitation  is 
to  seek  out  new  fundamental 
approaches  to  sensor  concepts, 
materials,  design,  emd  fabrication  that 
have  potential  application  in  the  harsh 
environment  of  the  advanced  fossil  fuel- 
based  energy  production  systems.  The 
types  of  projects  sought  through  this 
solicitation  include  laboratory  and 
bench-scale  testing  as  well  as 
fundamental  research  that  addresses  the 
barriers  associated  with  ultra-high 
temperature  operation. 
The  research  objectives  are  to: 

(1)  Develop  an  understanding  of  the 
sensor  mechanisms  acquired  by  nano- 
scale  design, 

(2)  Develop  technology  for  fusion  of 
high  temperature  materials  and 
advanced  sensors, 

(3)  Develop  long  term  high 
temperature  data  for  life  prediction  and 
reliability, 

(4)  Devise  life  assessment  models  and 
experimental  verification, 

(5)  Obtain  a  quantitative  description 
of  the  evolutionary  processes  that  lead 
to  failure  and  predict  response  of  sensor 
materials  in  complex  environments, 

(6)  Miniaturize  sensors,  and 

(7)  Explore  self-contained  sensor 
intelligence  based  on  smart  materials.^ 

While  the  solicitation  seeks  out 
fundamental  developments,  the  ultimate 
goal  of  the  sensor  program  is  to  develop 
devices  that  can  used  for  the 
measurement  of  temperature,  pressure, 
and  detection  of  various  gases  (O2,  H2, 
N2,  H2S,  CH4,  etc.)  imder  conditions  of 
high  temperature  (1000°C)  and  elevated 
pressures  (up  to  500  psi).  Low  cost,  in 
situ  or  embedded  sensors  that  survive 
approximately  one  year  of  service  in  the 
presence  corrosive  and  erosive 
conditions  are  ideal.  The  incorporation 
of  self  diagnostics/smart  sensor 
functions  is  desired  to  verify 
performance  and  accuracy. 
,    It  is  anticipated  that  this  program 
solicitation  will  result  in  three  (3)  to  six 
(6)  awards.  The  period  of  performance 
for  each  award  will  range  from  one  to 
three  years  with  budget  periods  to  be 
established  independently  based  on  the 


'  Smart  materials  may  be  defined  as  the  materials 
that  respond  to  Environmental  changes  at  optimal 
conditions  and  manifest  their  hinctions  according 
to  the  changes.  The  generic  term  "smart  materials" 
includes  the  materials  and  probes  that  can  provide 
information  on  a  coating  or  process  material  while 
in  service.  The  information  can  be  used  via  a 
suitable  process  control  mechanism  to  assess 
remaining  life  as  well  as  to  regulate  the  operating 
conditions.  Examples  of  smart  materials  are  shape 
memory  alloys,  optical  fiber  hybrid  composites,  and 
piezoelectric  hybrid  composites. 


logical  technical  phases  of  each 
individual  project.  Cost  sharing  is 
encouraged,  but  not  required  lyider  the 
subject  program  solicitation. 

Once  released,  the  solicitation  will  be 
available  for  downloading  from  the  TIPS 
Internet  page.  At  this  Internet  site  you 
will  also  be  able  to  register  with  IIPS, 
enabling  you  to  submit  an  application. 
If  you  need  technical  assistance  in 
registering  or  for  any  other  IIPS 
function,  call  the  UPS  Help  Desk  at 
(800)  683-0751  or  E-mail  the  Help  Desk 
personnel  at  IIPS_HelpDesk@e- 
center.doe.gov.  The  solicitation  will 
only  be  made  available  in  IIPS,  no  heU'd 
(paper)  copies  of  the  solicitation  and 
related  documents  will  be  made 
available.  Telephone  requests,  written 
requests.  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
fnstructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
docimient  will  allow  for  requests  for 
explanation  and/or  interpretation. 
However,  all  questions  relating  to  the 
solicitation  must  be  submitted 
electronically  through  IIPS.  All 
responses  to  questions,  as  well  as  all 
amendments  to  the  solicitation,  will  be 
released  on  the  IIPS  homepage. 

Issued  in  Pittsburgh,  Pennsylvania,  on 
January  9,  2003. 
Dale  A.  Siciiiano, 

Acting  Director,  Acquisition  and  Assistance 
Division. 

[FR  Doc.  03-1096  Filed  1-16-03;  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-232-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Tariff  Filing 

January  13,  2003. 

Take  notice  that  on  January  9,  2003, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
February  1,  2003: 

Forty-Second  Revised  Sheet  No.  7 
Forty-Second  Revised  Sheet  No.  8 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  a  storage  service 
purchased  from  Columbia  Gas 
Transmission  Corporation  (Coliunbia) 
under  its  Rate  Schedule  FSS.  The  costs 


of  the  above  referenced  storage  service 
comprises  the  rates  and  charges  payable 
under  ESNG's  Rate  Schedule  CFSS.  This 
tracking  filing  is  being  made  pursuant  to 
section  3  of  ESNG's  Rate  Schedule 
CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
fifing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
www./erc.gov  using  the  "FERRIS"  Unk. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  xmder  the 
"e-Filing"  link.  . 

Comment  Date:  January  22,  2003. 

Magalie  R.  Salas. 

Secretary.  '^ 

(FR  Doc.  03-1173  Filed  1-16-03;  8:45' ami 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  P-6564] 

Jane  A.  Homing;  Notice  of  Site  Visit 

January  13,  2003. 

Jane  A.  Homing,  exemptee.  for  the 
Bnmswick  Creek  Hydroelectric  Project 
(project),  in  Washington  County.  North 
Plains,  Oregon,  requests  to  surrender 
her  exemption.  On  January  30,  2003,  the 
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staff  of  the  Office  of  Energy  Projects 
(OEP)  will  conduct  a  site  visit  of  the 
project.  Representatives  of  the  project 
will  accompany  the  OEP  staff.  All 
interested  parties  may  meet  at  9  a.m.  at 
the  project  powerhouse  located  near  the 
Brunswick  Creek  dam.  Attendees  must 
provide  their  own  transportation. 
For  further  information,  please 
contact  Blake  Condo  at  (202)  502-8914 
or  the  Commission's  Office  of  External 
Affairs  at  (866)  208-FERC. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1171  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-21 0-001] 

New  England  Power  Pool;  Notice  of 
Filing 

January  13,  2003. 

Take  notice  that  on  January  10,  2002, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  amended  its 
November  22,  2002,  filing  in  Docket  No. 
ER03-2 10-000  by  filing  for  acceptance 
Original  Tariff  Sheet  No.  288A  to  the 
NEPOOL  Tariff,  which  was 
inadvertently  omitted  from  the  revised 
tariff  sheets  included  with  the 
November  22  filing. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 


field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  January  2 1 ,  2003 . 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1169  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  P-10359] 

Snoqualmie  River  Hydro  Inc.;  Notice  of 
Site  Visit 

January  13,  2003. 

Snoqualmie  River  Hydro  Inc., 
licensee,  for  the  Yoimgs  Creek 
Hydroelectric  Project  (Project), 
Snonomish  County,  Washington  State, 
requests  to  surrender  its  license.  On 
January  27,  2003,  the  staff  of  the  Office 
of  Energy  Projects  (OEP)  will  conduct  a 
site  visit  of  the  Project.  Representatives 
of  the  licensee  will  accompany  the  OEP 
staff.  All  interested  parties  may  meet  at 
2  p.m.  at  the  dam  site.  Attendees  must 
provide  their  own  transportation. 

For  further  information,  please 
contact  Blake  Condo  at  (202)  502-8914 
or  the  Commission's  Office  of  External 
Affairs  at  (866)  208-FERC. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1170  Filed  1-16-03;  8:45  am] 

nUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 62-000] 

Trailbiazer  Pipeline  Company;  Notice 
of  Technical  Conference 

January  13,  2003. 

In  the  Commission's  order  issued  on 
December  31,  2002, ^  the  Commission 
directed  that  a  technical  conference  be 


1  Trailbiazer  Pipeline  Company,  101  FERC 
161,405(2002). 


held  to  address  certain  issues,  as  set 
forth  in  the  Commission's  order. 

Take  notice  that  the  technical 
conference  will  be  held  on  Thursday, 
February  6,  2003,  at  10:30  a.m.,  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1172  Filed  1-16-03;  8:45  am] 

BILLING  CODE  S717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[IN  150-1;  FRL-7440-3] 

Notice  of  Final  Determination  for  Nucor 
Steel  in  Crawfordsvllle,  IN 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  action. 

SUMMARY:  This  notice  annoimces  that  on 
October  11,  2002,  the  Environmental 
Appeals  Board  (EAB)  of  the  EPA 
dismissed  a  petition  for  review  of  a 
permit  issued  for  Nucor  Steel  (Nucor)  by 
the  Indiana  Department  of 
Environmental  Management  (IDEM) 
piu-suant  to  the  regulations  under  the 
Federal  prevention  of  significant 
deterioration  (PSD)  program.  The  EAB 
dismissed  the  petition  for  failure  to  file 
a  petition  within  30  days  of  permit 
issuance. 

DATES:  The  effective  date  for  the  EAB's 
decision  is  October  11,  2002.  Judicial 
review  of  this  permit  decision,  to  the 
extent  it  is  available  pursuant  to  section 
307(b)d)  of  the  Clean  Air  Act,  42  U.S.C. 
7607(b)(1),  may  be  sought  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  Seventh  Circuit 
within  60  days  of  January  1 7,  2003. 
ADDRESSES:  The  documents  relevant  to 
the  above  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  address:  EPA, 
Region  5,  77  West  Jackson  Boulevard 
(AR-18J),  Chicago,  Illinois  60604.  To 
arrange  viewing  of  these  documents, 
call  Sam  Portanova  at  (312)  886-3189. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Portanova,  EPA,  Region  5,  77  W. 
Jackson  Boulevard  (AR-18J),  Chicago, 
Illinois  60604.  Anyone  who  wishes  to 
review  the  EAB  decision  can  obtain  it  at 
http://www.epa.gov/eab/orders/ 
nucor.pdf. 
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SUPPLEMENTARY  INFORMATION:  This 
supplemental  information  is  organized 
as  follows: 

A.  What  Action  Is  EPA  Taking? 

B.  What  is  the  Background  Information? 

C.  What  did  EPA  Determine? 

A.  What  Action  Is  EPA  Taking? 

We  are  notifying  the  public  of  a  final 
decision  by  EPA's  EAB  on  a  permit 
issued  by  IDEM  pursuant  to  the  Federal 
PSD  program. 

B.  What  Is  the  Background 
Information? 

On  June  6,  2002,  IDEM  issued  a  PSD 
permit  (permit  number  107-14297- 
00038)  to  Nucor  for  existing 
unpermitted  burners  in  the  preheat 
section  of  its  galvanizing  line.  In 
addition,  the  PSD  permit  provided  for 
the  modification  of  36  natural  gas-fired 
main  burners,  3  auxiliary  natural  gas- 
fired  burners  in  the  preheat  furnace 
section  of  its  galvanizing  line,  and  44 
burners  in  the  radiant  tube  section.  The 
permit  also  contains  a  condition  that 
requires  Nucor  to  install  continuous 
emissions  monitors  to  verify  compliance 
with  nitrogen  oxides  (NOx)  emission 
standards.  On  the  same  date,  IDEM  also 
issued  to  Nucor  an  administrative 
amendment  to  a  minor  source 
modification  of  a  part  70  permit 
(administrative  amendment  permit). 
The  cover  letter  to  the  PSD  permit 
provided  instructions  for  filing  an 
appeal  with  the  EAB  and  the  cover  letter 
to  the  administrative  amendment  permit 
provided  instructions  for  filing  an 
appeal  with  Ir^diana's  Office  of 
Environmental  Adjudication  (OEA). 

On  June  24,  2002,  Nucor  filed  a 
petition  for  review  of  the  PSD  permit 
with  the  OEA  following  the  instructions 
for  filing  the  administrative  amendment 
permit  appeal.  Nucor  subsequently  filed 
its  petition  for  review  of  the  PSD  permit 
with  the  EAB  on  September  10,  2002. 
Nucor  raised  the  following  issues.  First, 
that  a  continuous  emissions  monitoring 
system  should  not  be  required.  Second, 
that  the  use  of  a  24-hour  NOx  average 
is  unreasonable  and  unsupported  by 
Federal  or  Indiana  law.  Third,  that  the 
selective  catalytic  reduction/ selective 
non-catalytic  reduction  systems  are 
incorrectly  identified  as  best  available 
control  technology.  Finally,  that  the 
PSD  permit's  optimum  temperature 
requirements  are  unnecessary  and 
duplicative. 

Interested  parties  may  petition  the 
EAB  for  review  of  a  PSD  permit 
condition  within  30  days  after  issuance 
of  the  final  permit  decision  (40  CFR 
124.19(a)).  In  accordance  with  this 
regulation,  petitions  filed  more  than  30 
days  after  permit  issuance  are  untimely. 


In  this  case,  Nucor's  deadline  for  filing 
a  petition  for  review  with  the  EAB  was 
July  12,  2002  (30  days  after  the  June  6, 
2002,  permit  issuance  plus  5  additional 
days  since  service  was  by  mail). 
However,  Nucor  did  not  file  its  appeal 
with  the  EAB  until  September  10,  2002. 

C.  What  Did  the  EAB  Determine? 

On  October  11,  2002,  the  EAB 
dismissed  the  petition  for  review  as 
untimely  because  Nucor  was  properly 
notified  of  the  filing  requirements  and 
there  is  no  good  cause  for  Nucor's 
failure  to  file  its  petition  within  the  30 
days  of  permit  issuance  allowed  by 
regulation. 

Dated:  January  2,  2003. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  03-1146  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6636-7] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  http://www.epa.gov/ 

complianc/nepa/ 

Weekly  receipt  of  Environmental  Impact 
Statements. 

Filed  January  06,  2003  Through  January 
10,  2003. 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  030006,  Draft  EIS,  IBR,  WA, 
Banks  Lake  Drawdown  Project, 
Proposal  to  Lower  the  Water  Surface 
Elevation  fi-om  1565  feet  to  1560  feet 
in  August  of  Each  Year,  Columbia 
River,  Douglas  and  Grant  Counties, 
WA,  Comment  Period  Ends:  March 
03,  2003,  Contact;  Jim  Blanchard 
(509)  754-0226. 

EIS  No.  030007.  Draft  Supplement  COE, 
NY,  Irondequoit  Creek  at  Panorama 
Valley  Flood  Damage  Reduction 
Project,  New  Information  concerning 
Resumption  and  Evaluation  of  a  Flood 
Damage  Reduction  Project,  Town  of 
Penfield,  Monroe  County,  NY, 
Comment  Period  Ends:  March  03, 
2003,  Contact;  Tod  Smith  (716)  879^ 
4175.    . 

EIS  No.  030008,  Final  EIS,  AFS,  WV, 
VA,  Appalachian  Power  Company 
(APCo),  Construction,  Proposal  from 
Wyoming  Station  to  Cloverdale 
Station,  Right-of-Way,  Special-Use- 
Permit,  Federal  emd  Non  Federal 
Land,  George  Washington  and 
Jefferson  National  Forests,  Several 
County  WV  and  VA,  Wait  Period 


Ends:  February  18,  2003,  Contact: 
Kenneth  Landgraf  (540)  265-5170. 
EIS  No.  030009,  Final  EIS,  FHW,  AL, 
Industrial  Parkway  Connector  Project, 
Transportation  Improvement,  from 
Lott  Road  (AL-217)  to  US  45, 
Funding,  COE  Section  404  Permit  and 
NPDES  Permit,  Mobile  County,  AL, 
Wait  Period  Ends:  February  18,  2003, 
Contact;  Joe  D.  Wilkerson  (334)  223- 
7370. 
EIS  No.  030010,  Final  EIS,  COE,  KS, 
KS-10  Highway  (commonly  known  as 
South  Lavkrrence  Trafficway) 
Relocation,  Issuance  or  Denial  of  U.S. 
Army  COE  section  404  Permit 
Request,  Lawrence  City,  Douglas 
County,  KS,  Wait  Period  Ends: 
February  18,  2003,  Contact:  Robert  J.    ■ 
Smith  (816)  983-3656. 
EIS  No.  030011,  Draft  EIS,  AFS,  CA, 
North  Fork  Fire  Salvage  Project,  To 
Salvage  Harvest  and  Sell 
Merchantable  Timber  Volume  and  to 
Implement  the  Sierra  National  Forest 
Land  and  Resource  Management  Plan, 
Bass  Lake  Ranger  District,  Madera 
Coimty,  CA,  Comment  Period  Ends: 
March  03,  2003,  Contact:  Michael 
Price  (559)  877-2218. 
EIS  No.  030012,  Draft  EIS,  BL\,  CA, 
Jamul  Indian  Village  (Tribe)  101  Acre 
Fee-to-Trust  Transfer  and  Casino 
Project,  Implementation,  San  Diego 
County,  CA,  Comment  Period  Ends: 
March  03,  2003,  Contact:  William 
Allan  (916)  978-6043. 
EIS  No.  030013,  Final  EIS,  NPS,  NV, 
AZ,  Lake  Mead  National  Recreation 
Area,  Long-Term  Management  of  Lake 
Mead  and  Mohave  and  Associated 
Shoreline  and  Development  Area, 
Lake  Management  Plan,  Clark  County. 
NV  and  Mohave  County,  AZ,  Wait 
Period  Ends:  February  1 8 ,  2003 ,     ^ 
Contact:  Jim  Holland  (702)  293-8986. 
EIS  No.  030014,  Draft  EIS,  AFS,  MT, 
Canyon  Lake  Dam  and  Wyant  Lake 
Dam  Project,  Proposal  to  Authorize 
Access  to  their  Facilities  with 
Prescribe  Terms  and  Conditions, 
Canyon  Creek  Irrigation  District 
(CCID),  Bitterroot  National  Forest, 
Selway  Bitterroot  Wilderness,  Ravalli 
County,  MT,  Comment  Period  Ends: 
March  03,  2003,  Contact:  Pete 
Zimmerman  (406)  363-7100. 
This  document  is  available  on  the 
Internet  at:  http://www.fs.fed.us/rl/ 
bitterroot/ planning/ decisiondocs/ 
decisiondocs.htm  1 . 
EIS  No.  030015,  Draft  EIS.  BLM,  AK, 
Northwest  National  Petroleum 
Reserve-Alaska  (NPR-A)  Integrated 
Plan,  Multiple-Use  Management  of  8.8 
million  Acres,  Lands  within  the  North 
Slope  Borough,  AK,  Comment  Period 
Ends:  March  03,  2003,  Contact:  Curtis 
Wilson  (907)  271-5546. 
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This  document  is  available  on  the 

Internet  at:  http://www.ak.blm.gov/ 

nwnpra 

EIS  No.  030016,  Draft  EIS,  NRC,  NB, 
Generic  EIS — Fort  Calhoun  Station, 
Unit  1,  Renewal  of  the  Operating 
Licenses  (OLs)  for  an  Additional  20 
Years,  Supplement  12  (NUREG-1437) 
Omaha  Public  Power  District, 
Washington  Coimty,  NB,  Comment 
Period  Ends:  March  03,  2003,  Contact: 
Jack  Gushing  (301)  415-1424. 

EIS  No.  030017,  Final  EIS.  ELM,  WY. 
Powder  River  Basin  Oil  and  Gas 
Project,  Extraction,  Transportation 
and  Oil  and  Natural  Gas  Resources 
Sale,  Application  for  a  Permit  to  Drill 
(APD),  Special  Use  Permit  and  Right- 
of-Way  Grants,  Campbell,  Converse, 
Johnson  and  Sheridan  Counties,  WY, 
Wait  Period  Ends:  February  18,  2003, 
Contact:  Paul  Beels  (307)  684-1168. 
This  document  is  available  on  the 

Internet  at:  http://www.wy.blm.gov/ 

nepa/prb-feis  or  http://www.prb-eis.org. 

EIS  No.  030018,  Final  EIS,  JUS,  CA. 
Juvenile  Justice  Campus  (JJG) 
Construction  and  Operation  of  a  1,400 
Bed  and  Related  Fimctions  Facility, 
Conditional  Use  Permit,  Fresno 
County,  CA,  Wait  Period  Ends: 
February  18,  2003,  Contact:  Paul  V. 
Dehameter  (202)  514-7903. 
This  dociunent  is  available  on  the 

Internet  at:  http://www.fresno.ca.gov/ 

4360/index.htm. 

EIS  No.  030019,  Draft  Supplement,  FTA, 
VA,  Norfolk  Light  Rail  Transit  Project, 
To  Provide  an  8-mile  Light  Rail 
TYansit  System  from  the  West 
Terminus  near  Eastern  Virginia 
Medical  Center  through  Eastern 
Terminus  on  Kempsville  Road, 
Hampton  Roads  Transit,  City  of 
Norfolk,  VA,  Comment  Period  Ends: 
March  3,  2003,  Contact:  Patricia 
Kampf  (215)  656-7100. 

EIS  No.  030020,  Final  EIS,  BLM.  MT, 
Montana  Statewide  Conventional  Oil 
and  Gas  and  Coal  Bed  Methane  Gas 
Exploration  and  Development 
Management  Plan  within  the  Bureau 
of  Land  Powder  River  and  Billings 
Resources  Management  Plan  Areas 
and  the  State  of  Montana, 
Implementation,  MT  ,  Wait  Period 
Ends:  February  18,  2003,  Contact: 
Brenda  WilUam  (202)  452-5045. 
This  document  is  available  on  the   ■ 

Internet  at:  http://www.mt.blm.gov/ 

mcfo. 

EIS  No.  030021,  Final  EIS,  NOA,  WA, 
CA,  OR,  2003  Pacific  Coast 
Groimdfish  Fishery,  Proposed 
Groimdfish  Acceptable  Biological 
Catch  and  Optimum  Yield 
Specifications  and  Management 


Measures,  Implementation,  WA,  OR 
and  CA,  Wait  Period  Ends:  February 
18,  2003,  Contact:  Roberta  Lohn  (206) 
526-6150. 
EIS  No.  030022,  Final  EIS,  FAA,  MD. 
VA,  DC,  Potomac  Consolidated 
Terminal  (PCT)  Radar  Approach 
Control  Facility  (TRACON)  Airspace 
Redesign  in  the  Baltimore- 
Washington  Metropolitan  Area. 
Newly  Consolidated  TRACON, 
Aircraft  Performance  Improvements 
and  Emerging  PCT  Technologies,  PA, 
MD,  DE,  VA.  WV  and  DC,  Wait  Period 
Ends:  February  18,  2003,  Contact: 
William  Carver  (800)  762-9531. 

Amended  Notices 

EIS  No.  020474.  DRAFT  EIS.  FWW.  AK, 
South  Extension  of  the  Coastal  Trail 
Project,  To  Extend  the  Existing  Tony 
Knowles  Coastal  Trail  from  Kincaid 
Park  through  the  Project  Area  to  the 
Potter  Weigh  Station,  COE  Section  10 
and  404  Permit,  Municipality  of 
Anchorage,  Anchorage,  Alaska, 
Comment  Period  Ends:  March  07, 
2003,  Contact:  Tim  A.  Haugh  (907) 
586-7418.  Revision  of  FR  Notice 
Published  on  11/11/2002:  CEQ 
Comment  Period  Ending  1/8/2003  has 
been  Extended  to  3/7/2003. 

Dated:  January  13,  2003. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  03-104-7  Filed  .1-1 6-03;  8:45  am] 

BILUNG  CODE  6S60-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6636-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  12,  2002  (67  FR 
17992). 

Draft  EISs 

ERP  No.  D-AFS-L65405-AK  Rating 
NS.  Shoreline  Outfitter/Guide  Plan. 
Commercial  Permits  Issuance  for 
Shoreline-Based  Activities  on  National 
Forest  System  Lands,  Admiralty  Island 


National  Monument.  Hoonah.  Sitka  and 
Jimeau  Ranger  Districts,  Tongass 
National  Forest,  AK. 

Summary:  EPA  Region  10  used  a 
screening  tool  to  conduct  a  limited 
review  of  this  action.  Based  on  the 
screen.  EPA  does  not  foresee  having 
major  environmental  objections  to  the 
proposed  project.  Therefore,  EPA  will 
not  be  conducting  a  detailed  review. 

ERP  No.  D-APH-A99222-O0  Rating 
LO,  Importation  of  Solid  Wood  Packing 
Material  to  Exclude,  Eradicate  and/or 
Control  Invasive  Alien  Agricultural 
Pest.  Implementation,  United  States. 

Summary:  EPA  expressed  no 
objection  to  the  draft  EIS  and  the 
Animal  and  Plant  Health  Inspection 
Service's  (APHIS)  proposal  to  adopt  the 
International  Plant  Protection 
Convention  (IPPC)  "Guidelines  for 
Regulating  Wood  Packaging  Material  in 
International  Trade". 

ERP  No.  D-BLM-G65084-00  Rating 
LO,  El  Camino  Real  De  Tierra  Adentro 
National  Historic  Trail,  Comprehensive 
Management  Plan.  Implementation,  TX 
andNM. 

Summary:  EPA  has  no  objection  to  the 
selection  of  the  preferred  alternative. 

ERP  No.  D-BLM-L65402-OR  Rating 
EC2,  Cascade — Siskiyou  National 
Monument  (CSNM)  Resource 
Management  Plan,  Implementation, 
Klamath  and  Rouge  River  Basins, 
Jackson  Coiuity,  OR. 

Summary:  EPA  expressed 
environmental  concerns  that  the  draft 
EIS  lacked  sufficient  information  related 
to:  the  Purpose  and  Need  Statement, 
Tribal  consultation  and  coordination 
efforts,  livestock  grazing  impacts, 
habitat  connectivity.  CWA  section 
303(d)  Protocols,  and  indirect  or 
cumulative  effects  and  should  be 
addressed  in  the  final  EIS. 

ERP  No.  I>-DOE-K08024-CA  Rating 
EC2.  Sacramento  Area  Voltage  Support 
Project,  System  Reliability  emd  Voltage 
Support  Improvements,  Sierra  Nevada 
Region,  Alameda,  Contra  Costa.  Placer, 
Sacramento,  San  Joaquin  and  Sutter 
Coimties,  CA. 

Summary:  EPA  has  environmental 
concerns  about  impacts  to  air  quality, 
water  resources  and  with  the  scope  of 
the  cumulative  impacts  analysis.  EPA 
urged  Western  Area  Power 
Administration  to  commit  to  follow-up 
environmental  analysis,  a  discription 
and  evaluation  of  the  funding  process, 
and  how  funding  and  project  cost  will 
be  integrated  with  the  environmental 
analysis. 

ERP  No.  D-FHW-B40092-NH  Rating 
E02. 1-93  Highway  Improvements. 
Salem  to  Manchester,  Funding,  NPDES 
and  U.S.  Army  COE  Section  404  Permits 
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Issuance,  Hillsborough  and  Rockingham 
Counties,  NH. 

Summary:  EPA  expressed 
environmental  objections  to  impacts  to 
the  aquatic  environment  which  should 
be  addressed  through  additional 
analysis,  mitigation  and  other 
commitments  in  the  FEIS.  Specifically, 
EPA  recommends  that  risks  to  surface 
and  ground  waters  from  road  salt  and 
air  quality  impacts  be  addressed  in 
greater  detail.  Mitigation  plans  should 
also  be  enhanced  in  addition  to  the 
inclusion  of  more  information  regarding 
commuter  bus  and  high  occupancy 
vehicle  services  in  the  project  plans. 

ERP  No.  DS-FHW-F40118-MI  Rating 
EC2,  US-31  Freeway  Connection, 
Napier  Road  to  1-94,  Updated 
Information  concerning  Transportation 
Improvements,  Berrien  County,  MI. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
project  impacts  to  wetlands  and  wildlife 
connectivity. 

Additional  information  regarding 
wetlands  minimization  and  mitigation 
measures  should  be  included  in  the 
final  EIS. 

ERP  No.  DS-FTA-E40777-FL  Rating 
EC2,  Miami-Miami  Beach  (Bay  Link) 
Transportation  Corridor  Study, 
Transportation  Improvements 
Cormecting  Government  Center  and 
Downtown  Miami  Beach  Convention 
Center,  Dade  Coxmty,  FL. 

Summary:  EPA  expressed 
enviromnental  concerns  regarding  social 
impacts,  noise  exposure,  and  aquatic 
resource  impacts  and  reconmiends 
minimization  or  mitigation  of  these 
impacts. 

Final  EISs 

ERP  No.  F-AFS-L65400-ID,  The  West 
Gold  Creek  Project,  Forest  Management 
Activities  Plan,  Implementation,  Idaho 
Panhandle  National  Forests,  Sandpoints 
Ranger  District,  Boimer  County,  ID. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-BLM-L03012-AK, 
Renewal  of  Federal  Grant  for  the  Trans- 
Alaska  Pipeline  System,  Right-of-Way 
Grant  and  Approvals,  AK. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-BLM-L60107-OR,  Coos 
County  Natural  Gas  Transmission 
Pipeline  Construction,  Operation  and 
Maintenance,  Roseburg  to  Coos  Bay, 
Right-of-Way  Grant,  Coos  Bay  District, 
Coos  County,  OR. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-FHW-C40151-NY.  County 
Road  (Mill  Hill  Road  and  Glen  Road] 
Improvements,  Howard  Drive  to  NY-9N 
including  a  New  Bridge  over  the  East 


Branch  of  the  Ausable  River,  Funding 
and  U.S.  Army  COE  Section  404  Permit 
Issuance,  Essex  County,  NY. 

Summary:  EPA  continued  to  express 
environmental  concerns  with  the 
project's  cumulative  impacts  and 
impacts  to  wetlands. 

ERP  No.  F-FTA-K59002-AZ,  Central 
Phoenix/East  Valley  Light  Rail  Transit 
Corridor  Construction,  Operation  and 
Maintenance,  Funding,  Cities  of 
Phoenix,  Tempe  and  Mesa,  Maricopa 
County,  AZ. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-SFW-K70O08-AZ, 
Roosevelt  Habitat  Conservation  Plan, 
Issuance  of  an  Incidental  Take  Permit  to 
Allow  Continued  Operation  of 
Roosevelt  Dam  and  Lake, 
Implementation,  Gila  and  Maricopa 
Counties,  AZ. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  January  13,  2003. 
Joseph  C.  Montgomery,  , 

Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  03-1048  Filed  1-16-03;  8:45  am] 
BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7440-4] 

Extension  of  Public  Comment  Period 
on  the  General  National  Pollutant 
Discharge  Elimination  System  Permits 
for  Log  Transfer  Facilities  in  Alaska: 
AK-G70-0000  and  AK-G70-1000 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  extension  of  public 
comment  period  on  two  general 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits  for 
log  transfer  facilities  in  Alaska. 

SUMMARY:  The  Director,  Office  of  Water, 
EPA  Region  10,  is  extending  the  public 
comment  period  on  the  proposed 
modifications  of  the  two  general 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits  for 
Alaskan  log  transfer  facilities  (LTFs)  and 
the  project  area  zone  of  deposit  to 
January  27,  2003. 

DATES:  Interested  persons  may  submit 
written  comments  on  the  proposed 
modifications  to  general  NPDES  permits 
AK-G70-0000  and  AK-G70-1000  and 
on  the  project  area  zone  of  deposit  on 
or  before  January  27,  2003. 
ADDRESSES:  Comments  must  be  sent  to 
the  attention  of  Alaskan  LTF  Public 
Comments,  EPA  Region  10  (OW-130), 


1200  Sixth  Avenue,  Seattle,  WA  98101. 
All  comments  should  include  the  name 
of  the  commenter,  a  concise  statement 
of  the  comment,  and  the  relevant  facts 
upon  which  the  comment  is  based. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
NPDES  Permits  Unit,  EPA  Region  10 
Office  of  Water,  Seattle,  Washington,  at 
(206) 553-0775. 

SUPPLEMENTARY  INFORMATION:  On 
October  22,  2002,  the  EPA  published  the 
public  notice  of  its  request  for  comment 
on  proposed  modifications  to  two 
general  permits  for  Alaskan  log  transfer 
facilities  and  a  project  area  zone  of 
deposit  (67  FR  64885).  On  November  13, 
2002,  the  EPA  provided  supplemental 
information  and  extended  the  public 
comment  period  for  60  days  (67  FR 
68869).  That  comment  period  ends 
January  13,  2003.  On  January  8,  2003, 
Sealaska  submitted  a  request  to  extend 
the  public  comment  period  to  January 
27,  2003.  This  notice  grants  that  request. 
Administrative  Record:  The  two  draft 
general  NPDES  permit  nos.  AK-G70- 
0000  and  AK-G70-1000,  the  October 
22,  2002,  Federal  Register  notice,  the 
November  13, 2002,  Federal  Register 
notice,  and  this  Federal  Register  notice 
are  available  for  inspection  and  copying 
at  six  locations:  (a)  EPA-Juneau,  709 
West  9th  Street,  room  223A;  (b)  ADEC- 
Juneau,  410  Willoughby  Avenue,  suite 
200;  (c)  EPA-Anchorage,  222  West  7th 
Avenue,  room  19;  (d)  ADEC-Anchorage, 
555  Cordova  Street;  (e)  ADEC- 
Ketchikan,  540  Water  Street;  and  (f) 
EPA-Seattle,  1200  Sixth  Avenue,  10th 
floor  library.  These  documents  are  also 
available  on  EPA  Region  lO's  internet 
site  at  http://www.epa.gov/rlOearth/. 
The  administrative  record  for  the 
proposed  modifications  reflected  in  the 
draft  general  NPDES  permits  AK-G70- 
0000  and  AK-G70-1000  and  the  project 
area  zone  of  deposit  can  be  reviewed  in 
the  EPA's  Seattle  Office,  1200  Sixth 
Avenue,  13th  Floor. 

Dated:  January  9,  2003. 
Randall  F.  Smith, 

Director,  Office  of  Water,  Region  10. 

[FR  Doc.  03-1147  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  6S60-S0-P 


FARM  CREDIT  ADMINISTRATION 
RIN3052-AC13 

Loan  Policies  and  Operations;  Loan 
Syndication  Transactions 

AGENCY:  Farm  Credit  Administration. 
action:  Notice. 

summary:  The  Farm  Credit 
Administration  (FCA)  is  seeking  public 
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comment  on  the  regulatory  treatment  of 
Farm  Credit  System  (FCS  or  System) 
loan  syndication  transactions.  The  FCA 
has  received  requests  to  provide 
guidance  about  the  scope  of  System 
institutions'  authorities  to  engage  in 
syndications  that  non-System  lenders 
originate,  and  the  FCA  seeks  input  from 
the  public  before  it  responds. 
DATES:  Please  send  your  comments  to 
the  FCA  by  February  18,  2003. 
ADDRESSES:  You  may  send  comments  by 
electronic  mail  to  reg-comm@fca.gov  or 
through  the  Pending  Regulations  'section 
of  FCA's  Web  site,  http://www.fca.gov. 
You  may  also  send  comments  to 
Thomas  G.  McKenzie,  Director, 
Regulation  and  Policy  Division,  Office 
of  Policy  and  Analysis,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090  or  by 
facsimile  to  (703)  734-5784.  You  may 
review  copies  of  all  comments  we 
receive  at  our  office  in  McLean, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  K.  Carpenter,  Senior  Policy 
Analyst,  Office  of  Policy  and  Analysis, 
Farm  Credit  Administration,  McLean, 
VA  22102-5090,  (703)  883-4498,  TTY 
(703)  883-4434;  or  Richard  A.  Katz, 
Senior  Attorney,  Office  of  General 
Counsel,  Farm  Credit  Administration, 
McLean,  VA  22102-5090,  (703)  883- 
4020,  TTY  (703)  883-2020. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

System  institutions  have  asked  the 
FCA  to  provide  guidance  on  the 
regulatory  treatment  of  loan 
syndications  that  they  enter  into  with 
non-System  lenders.  The  FCA  Board 
recognizes  the  importance  of  funding  to 
agriculture  and  rural  America  through 
multilender  transactions,  including  loan 
syndications  and  participations. 

The  Board  acknowledges  that  System 
institutions  may  desire  to  engage  in  loan 
syndications  for  many  different  reasons, 
some  of  which  would  include: 

•  Diversification  of  an  institution's 
portfolio,  which  is  often  concentrated  in 
certain  industries  or  geographic  regions; 

•  Diversification  of  an  institution's 
portfolio  relative  to  loan  size  and  risk 
exposure  limits; 

•  Increased  revenue  and  in  many 
cases,  cooperative  patronage  arising 
from  lower  cost  of  credit  delivery; 

•  Networking — strengthening 
cooperation  and  relationships  between 
FCS  institutions  and  non-System 
lenders; 

•  Increased  knowledge  of  specific 
industries; 

•  Support  for  existing  and  potential 
customer  bases;  and 


•  Expanded  opportunities  to  provide 
complementary  services  such  as 
appraisal  services,  industry  expertise, 
loan  origination  and  payment  collection 
expertise,  and  administrative  capacity. 

Several  System  institutions  have 
suggested  that  loan  syndications  should 
be  treated  as  part  of  their  participation 
authority.  However,  we  have  previously 
indicated  that  loan  syndication 
transactions  come  within  the  System's 
direct  loan  authorities.  If  loan 
syndications  were  treated  as  within  the 
System's  direct  loan  authority,  the 
System's  share  of  a  loan  syndication 
would  be  subject  to  the  stock  purchase, 
borrower  rights,  and  territorial 
concurrence  requirements  of  the  Farm 
Credit  Act  of  1971,  as  amended  (Act) 
and  applicable  regulations.  In  addition, 
Farm  Credit  banks  operating  under  title 
I  of  the  Act  that  have  transferred  their 
direct  lending  authority  to  their 
£iffiliated  associations  would  not  be 
authorized  to  enter  into  loan 
syndications.  Finally,  System 
institutions  would  not  be  authorized  to 
piu-chase  assignments  of  loan 
syndications  from  outside  the  Sjstem. 

n.  Questions 

We  recognize  that  the  financial 
markets  and  the  funding  needs  of 
agriculture  continue  to  evolve.  We 
support  the  need  of  the  System  to 
evolve  with  agriculture  and  the 
financial  markets.  Therefore,  we  seek 
your  comments  on  the  following: 

1.  What  is  the  proper  regulatory 
treatment  of  loan  syndications? 

2.  Assimiing  syndication  transactions 
aie  within  the  System's  loan-making 
authority,  should  the  FCA  consider 
regulatory  changes  that  allow:  (a) 
Borrowers  to  waive  borrower  rights  in 
syndication  transactions;  and  (b) 
associations  to  take  part  in  syndications 
to  eligible  borrowers  who  are  located  in 
the  chartered  territories  of  other 
associations  without  consent? 

3.  If  the  FCA  would  choose  to 
recommend  legislative  changes  to 
Congress  regarding  the  System's 
authority  to  engage  in  various  types  of 
multilender  transactions  with  non- 
System  lenders,  what  specifically 
should  the  FCA  include  in  its 
reconunendation? 

Dated:  January  14.  2003. 
Jeanette  C.  Brinkley, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  03-1136  Filed  1-16-03;  8:45  amf) 

BILUNG  CODE  6705-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  9:35  a.m.  on  Tuesday,  January  14, 
2003,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  James 
E.  Gilleran  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Vice 
Chairman  John  M.  Reich,  concurred  in 
by  Chairman  Donald  E.  Powell,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2)  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2)  and 
-  {c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC. 

Dated:  January  15.  2003. 
Federal  Deposit  Insurance  Corporation: 
Valerie  I.  Best, 

Assistant  Executive  Secretary. 
[FR  Doc.  03-1233  Filed  1-15-03}  1:06  pm) 

BILUNG  CODE  6714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1450-DR] 

Arkansas;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Arkansas 
(FEMA-1450-DR),  dated  January  6. 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  January  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 
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SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  6,  2003,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206  (the  Stafford  Act),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Arkansas, 
resulting  from  a  severe  ice  storm  on 
December  3—4,  2002,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  42  U.S.C.  5121-5206  (the  Stafford  Act). 
I,  therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Arkansas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the 'designated  areas,  and 
Hazard  Mitigation  throughout  the  State,  and 
any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  and  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs.  If  Other  Needs  Assistance  under 
section  408  of  the  Stafford  Act  is  later 
requested  and  warranted.  Federal  funds 
provided  under  that  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Alexander  S.  Wells  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Arkansas  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Baxter,  Clay,  Cleburne,  Craighead,  Fulton, 
Greene,  Independence,  Izard,  Jackson, 
Lawrence,  Newton,  Poinsett,  Randolph, 
Searcy,  Sharp,  Stone,  Van  Buren.  and  White 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of 
Arkansas  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 


Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individualand  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program) 

)oe  M.  Allbaugh, 

Director. 

[FR  Doc.  03-1088  Filed  1-16-03;  8:45  am) 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1449-OR] 

Federated  States  of  Micronesia;  Major 
Disaster  and  Related  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Federated  States  of 
Micronesia  (FEMA-1449-DR),  dated 
January  6,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  January  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  6,  2003,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206  (the  Stafford  Act),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Federated  States  of 
Micronesia,  resulting  from  Typhoon 
Pomgsona  on  December  5-7,  2002,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  Federated  States 
of  Micronesia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  assistance 
for  debris  removal  and  emergency  protective 
measures  (Categories  A  and  B),  including 
direct  Federal  assistance,  under  Public 
Assistance  in  the  designated  areas,  and  any 
other  forms  of  assistance  under  the  Stafford 
Act  you  may  deem  appropriate  subject  to 
completion  of  Preliminary  Damage 


Assessments.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Other  Needs  Assistance 
under  section  408  of  the  Stafford  Act  and 
Hazard  Mitigation  are  later  warranted, 
Federal  funding  under  these  programs  will 
also  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant     • 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  David  Fukutomi  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Federated  States  of 
Micronesia  to  have  been  affected 
adversely  by  this  declared  major 
disaster: 

Chuuk  State  for  debris  removal  and 
emergency  protective  measures  (Categories  A 
and  B)  under  the  Public  Assistance  program, 
including  direct  Federal  assistance  at  75 
percent  Federal  funding. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used  , 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

]oe  M.  Allbaugh, 

Director. 

[FR  Doc.  03-1089  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  6718-02-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1448-OR] 

North  Carolina;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  North  Carolina,  (FEMA-1448- 
DR),  dated  December  12,  2002,  and 
related  determinations. 
EFFECTIVE  DATE:  January  8,  2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@feina.gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  North  Carolina  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
December  12,  2002: 

Richmond  County  for  Public 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
f«  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistemce;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  ENsaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  03-1090  Filed  1-16-03;  8:45  am] 

BILUNG  COO€  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1451-DR] 

Soutti  Carolina;  Major  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  South  Carolina 
(FEMA-1451-DR),  dated  January  8, 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  January  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  8,  2003,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206  (the  Stafford  Act),  as 
follows: 


I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Carolina, 
resulting  from  a  severe  ice  storm  on 
December  4-6,  2002,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (the  Stafford  Act). 

I.  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  South  Carolina. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  limited  to  debris  removal 
(Category  A),  emergency  protective  mesisures 
(Category  B),  and  utilities  (Category  F)  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State,  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
and  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs.  If  Other 
Needs  Assistance  under  section  408  of  the 
Stafford  Act  is  later  requested  and  warranted. 
Federal  funds  provided  under  that  program 
will  also  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Charles  M.  Butler  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  South  Carolina  to 
have  been  siffected  adversely  by  this 
declared  major  disaster: 

Cherokee,  Greenville,  Laurens, 
Spartanburg,  Union,  and  York  Coimties  for 
debris  removal  (Category  A),  emergency 
protective  measures  (Category  B),  and  public 
utilities  (Category  F)  under  the  Public 
Assistance  program. 

All  counties  vdthin  the  State  of  South 
Carolina  are  eligible  to  apply  for 
assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 


Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

foe  M.  Allbaugh, 

Director. 

[FR  Doc.  03-1087  Filed  1-16-03;  8:45  am] 

BILLING  CODE  6718-02-P 


FEDERAL  HOUSING  RNANCE  BOARD 

[No.  2003-N-2] 

Federal  Home  Loan  Banl(  Members 
Selected  for  Community  Support 
Review 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTIQH:  Notice. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (Bank) 
members  it  has  selected  for  the  2002-03 
fourth  quarter  review  cycle  under  the 
Finance  Board's  community  support 
requirement  regulation.  This  notice  also 
prescribes  the  deadline  by  which  Bank 
members  selected  for  review  must 
submit  Community  Support  Statements 
to  the  Finance  Board. 
DATES:  Bank  members  selected  for  the 
2002-03  fourth  quarter  review  cycle 
under  the  Finance  Board's  community 
support  requirement  regulation  must 
submit  completed  Community  Support 
Statements  to  the  Finance  Board  on  or 
before  March  3,  2003. 
ADDRESSES:  Bank  members  selected  for 
the  2002-03  fourth  quarter  review  cycle 
under  the  Finance  Board's  community 
support  requirement  regulation  must 
submit  completed  Community  Support 
Statements  to  the  Finance  Board  eiUier 
by  regular  mail  at  the  Office  of 
Supervision,  Conmiunity  Investment  & 
Affordable  Housing,  Federal  Housing 
Finance  Board,  1777  F  Street.  NW., 
Washington,  DC  20006,  or  by  electronic 
mail  at  FrrZGERAWE@FHFB.GOV. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Emma  J.  Fitzgerald,  Program  Analyst, 
Office  of  Supervision,  Community 
Investment  &  Affordable  Housing,  by 
telephone  at  (202)  408-2874,  by 
electronic  mail  at 
FrrZGERALDE@FHFB.GOV.  or  by 
regular  mail  at  the  Federal  Housing    • 
Finance  Board,  1777  F  Street,  NW., 
Washington,  DC  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  408- 
2579. 
SUPPLEMENTARY  INFORMATION: 

I.  Selection  for  Community  Support 
Review 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
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Finance  Board  to  promulgate 
regulations  establishing  standards  of 
community  investment  or  service  Bank 
members  must  meet  in  order  to 
maintain  access  to  long-term  advances. 
See  12  U.S.C.  1430(g)(1).  The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  Bank  member's  performance 
under  the  Commimity  Reinvestment  Act 
of  1977  (CRA),  12  U.S.C.  2901  et  seq., 
and  record  of  lending  to  first-time 
homebuyers.  See  12  U.S.C.  1430(g)(2). 
Pursuant  to  the  requirements  of  section 
10(g)  of  the  Bank  Act,  the  Finance  Board 
has  promulgated  a  community  support 
requirement  regulation  that  establishes 
standards  a  Bank  member  must  meet  in 
order  to  maintain  access  to  long-term 
advances,  and  review  criteria  the 
Finance  Board  must  apply  in  evaluating 
a  member's  community  support 
performance.  See  12  CFR  part  944.  The 
regulation  includes  standards  and 
criteria  for  the  two  statutory  factors — 
CRA  performance  and  record  of  lending 
to  first-time  homebuyers.  12  CFR  944.3. 
Only  members  subject  to  the  CRA  must 
meet  the  CRA  standard.  12  CFR 
944.3(b).  All  members,  including  those 
not  subject  to  CRA,  must  meet  the  first- 
time  homebuyer  standard.  12  CFR 
944.3(c). 

Under  the  rule,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  Bank  district  for 
community  support  review  each 
calendar  quarter.  12  CFR  944.2(a).  The 
Finance  Board  will  not  review  an 
institution's  community  support 
performance  imtil  it  has  been  a  Bank 
member  for  at  least  one  year.  Selection 
for  review  is  not,  nor  should  it  be 
construed  as,  any  indication  of  either 
the  financial  condition  or  the 
community  support  performance  of  the 
member. 

Each  Bank  member  selected  for 
review  must  complete  a  Community 
Support  Statement  ^and  submit  it  to  the 
Finance  Board  by  the  March  3,  2003 
deadline  prescribed  in  this  notice.  12 
CFR  944.2(b)(l)(ii)  and  (c).  On  or  before 
January  31,  2003,  each  Bank  will  notify 
the  members  in  its  district  that  have 
been  selected  for  the  2002-03  fourth 
quarter  community  support  review 
cycle  that  they  must  complete  and 
submit  to  the  Finance  Board  by  the 
deadline  a  Community  Support 
Statement.  12  CFR  944.2(b)(2)(i).  The 
member's  Bank  will  provide  a  blank 
Community  Support  Statement  Form, 
which  also  is  available  on  the  Finance 
Board's  Web  site:  WWW.FHFB.GOV. 
Upon  request,  the  member's  Bank  also 
vdll  provide  assistance  in  completing 
the  Community  Support  Statement. 


The  Finance  Board  has  selected  the 
following  members  for  the  2002-03 
fourth  quarter  community  support 
review  cycle:  , 

Federal  Home  Loan  Bank  of  Boston — 
District  1 

Union  Savings  Bank,  Danbury, 

Connecticut 
Jewett  City  Savings  Bank,  Jewett  City, 

Connecticut 
The  First  National  Bank  of  Litchfield, 

Litchfield,  Connecticut 
Naugatuck  Valley  Savings  and  Loan 

Association,  Inc.,  Naugatuck, 

Coimecticut 
New  Haven  Savings  Bank,  New  Haven, 

Connecticut 
Newtown  Savings  Bank,  Newtown, 

Connecticut 
Fairfield  County  Savings  Bank, 

Norwalk,  Coimecticut 
Ridgefield  Bank,  Ridgefield, 

Connecticut 
Cornerstone  Bank,  Stamford, 

Connecticut 
First  County  Bank,  Stamford, 

Connecticut 
Patriot  National  Bank,  Stamford, 

Connecticut 
Dutch  Point  Credit  Union,  Wethersfield, 

Connecticut 
Windsor  Locks  Federal  Credit  Union, 

Windsor  Locks,  Connecticut 
Bangor  Federal  Credit  Union,  Bangor, 

Maine 
Bangor  Savings  Bank,  Bangor,  Maine 
Bar  Harbor  Savings  and  Loan 

Association,  Bar  Harbor,  Maine 
Northeast  Bank  FSB,  Lewiston,  Maine 
First  Citizens  Bank,  N.A.,  Presque  Isle, 

Maine 
York  County  Federal  Credit  Union, 

Sanford,  Maine 
South  Adams  Savings  Bank,  Adams, 

Massachusetts 
Athol  Credit  Union,  Athol, 

Massachusetts 
Barre  Savings  Bank,  Barre, 

Massachusetts 
Taupa  Lithuanian  Federal  Credit  Union, 

Boston,  Massachusetts 
Horizon  Bank  and  Trust  Company, 

Braintree,  Massachusetts 
Cambridgeport  Bank,  Brighton, 

Massachusetts 
Crescent  Credit  Union,  Brockton, 

Massachusetts 
Brookline  Savings  Bank,  FSB,. 

Brookline,  Massachusetts 
Boston  Federal  Savings  Bank, 

Burlington,  Massachusetts 
Cambridge  Trust  Company,  Cambridge, 

Massachusetts 
North  Cambridge  Co-operative  Bank, 

Cambridge,  Massachusetts 
Canton  Cooperative  Bank,  Canton, 

Massachusetts 
Meetinghouse  Co-operative  Bank, 

Dorchester,  Massachusetts 


The  Edgartown  National  Bank, 

Edgartown,  Massachusetts 
Fidelity  Cooperative  Bank,  Fitchburg, 

Massachusetts 
Fitchburg  Savings  Bank,  FSB,  Fitchburg, 

Massachusetts 
Greenfield  Co-operative  Bank, 

Greenfield,  Massachusetts 
Haverhill  Co-operative  Bank,  Haverhill, 

Massachusetts 
Hyde  Park  Cooperative  Bank,  Hyde 

Park,  Massachusetts 
Ipswich  Co-operative  Bank,  Ipswich, 
^  Massachusetts 
Leominster  Credit  Union,  Leominster, 

Massachusetts 
Lowell  Co-operative  Bank,  Lowell, 

Massachusetts 
Marlborough  Savings  Bank, 

Marlborough,  Massachusetts 
The  Milford  National  Bank  and  Trust 

Company,  Milford,  Massachusetts 
Natick  Federal  Savings  Bank,  Natick, 

Massachusetts       • 
Institution  for  Savings,  Newburyport, 

Massachusetts 
North  Abington  Co-operative  Bank, 

,  North  Abington,  Massachusetts 
Rockland  Federal  Credit  Union, 

Rockland,  Massachusetts 
South  Coastal  Bank,  Rockland, 

Massachusetts 
Heritage  Co-operative  Bank,  Salem, 

Massachusetts 
Salem  Five  Cents  Savings  Bank,  Sadem, 

Massachusetts 
Southbridge  Credit  Union,  Southbridge, 

Massachusetts 
Stoneham  Savings  Bank,  Stoneham, 

Massachusetts 
First  Federal  Savings  Bank  of  America, 

Swansea,  Massachusetts 
Country  Bank  for  Savings,  Ware, 

Massachusetts 
Wellesley  Co-operative  Bank,  Wellesley, 

Massachusetts 
South  Shore  Co-operative  Bank, 

Weymouth,  Massachusetts 
Winchester  Co-operative  Bank, 

Winchester,  Massachusetts 
Bay  State  Savings  Bank,  Worcester, 

Massachusetts 
Cape  Cod  Cooperative  Bank,  Yarmouth 

Port,  Massachusetts 
Centrix  Bank  and  Trust,  Bedford,  New 

Hampshire 
The  Berlin  City  Bank,  Berlin,  New 

Hampshire 
Village  Bank  &  Trust  Company,  Gilford, 

New  Hampshire 
Granite  Bank,  Keene,  New  Hampshire 
Lancaster  National  Bank,  Lancaster, 

New  Hampshire 
Holy  Rosary  Regional  Credit  Union, 

Rochester,  New  Hampshire 
Profile  Bank,  FSB,  Rochester,  New 

Hampshire 
Bank  of  Newport,  Newport,  Rhode 

Island 
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Citizens  Bank  of  Rhode  Island, 

Providence,  Rhode  Island 
Greenwood  Credit  Union,  Warwick, 

Rhode  Island 
Westerly  Savings  Bank,  Westerly,  Rhode 

Island 
Brattleboro  Savings  &  Loan  Association, 

FA,  Brattleboro,  Vermont 
Lyndonville  Savings  Bank  &  Trust 

Company,  Lyndonville,  Vermont 
First  Comjnunity  Bank,  Woodstock, 

Vermont 

Federal  Home  Loan  Bank  of  New 
York— District  2 

Cape  Savings  Bank,  Cape  May  Coiut 

House,  New  Jersey 
United  Roosevelt  Savings  Bank, 

Carteret,  New  Jersey 
Commerce  Bank,  N.A.,  Cherry  Hill,  New 

Jersey 
Unity  Bank,  Clinton,  New  Jersey 
1st  Constitution  Bank,  Cranbiuy,  New 

Jersey 
Delanco  Federal  Savings  Bank,  Delanco, 

New  Jersey 
Pinnacle  Federal  Credit  Union,  Edison, 

New  Jersey 
Columbia  Bank,  Fair  Lawn,  New  Jersey 
Haven  Savings  Bank,  Hoboken,  New 

Jersey 
National  Union  Bank  of  Kinderhook, 

Kinderhobk,  New  Jersey 
Manasquan  Savings  Bank,  Manasquan, 

New  Jersey 
Equity  Bank  NA,  Marlton,  New  Jersey 
West  Essex  Bank,  Pinebrook,  New  Jersey 
1st  Bank  of  Sea  Isle  City,  Sea  Isle  City, 

New  Jersey 
Somerset  Valley  Bank,  Somerville,  New 

Jersey 
Union  Center  National  Bank,  Union, 

New  Jersey 
Wawel  Savings  Bank,  SLA.  Wallington, 

New  Jersey 
Crest  Savings  Bank,  Wildwood,  New 

Jersey 
Bridgehampton  National  Bank, 

Bridgehampton,  New  York 
Atlas  Savings  and  Loan  Association, 

Brooklyn,  New  York 
Visions  Federal  Credit  Union,  Endicott, 

New  York 
Tompkins  Trust  Company,  Ithaca,  New 

York 
Mid-Hudson  Valley  Federal  Credit 

Union,  Kingston,  New  York 
Medina  Savings  &  Loan  Association, 

Medina,  New  York 
Emigrant  Savings  Bank,  New  York,  New 

York 
Greenpoint  Bank,  New  York,  New  York 
Isreal  Discoimt  Bank  of  New  York,  New 

York,  New  York 
NBT  Bank,  N.A.,  Norwich,  New  York 
The  Oneida  Savings  Bank,  Oneida,  New 

York 
The  Suffolk  County  National  Bank, 

Riverhead,  New  York 


Adirondack  Bank,  N.A.,  Saranac  Lake, 

New  York 
Sawyer  Savings  Bank,  Saugerties,  New 

York 
Bank  of  Smithtown,  Smithtown,  New 

York 
Walden  Federal  Savings  and  Loan 

Association,  Walden,  New  York 
Fourth  Federal  Savings  Bank,  White 

Plains,  New  York 
First  Central  Savings  Bank,  Whitestone, 

New  York 
City  &  Subinban  Federal  Savings  Bank, 

Yonkers,  New  York 
Westembank  Puerto  Rico,  Mayaguez, 

Puerto  Rico 
Banco  Bilbao  Vizcaya  Argentaria  Puerto 

Rico,  San  Juan,  Puerto  Rico 

Federal  Home  Loan  Bank  of 
Pittsburgh— District  3 

Christiana  Bank  &  Trust  Company. 

Greenville,  Delaware 
ING  Bank,  F.S.B.,  Wilmington,  Delaware 
First  National  Bank  of  Wyoming, 

Wyoming,  Delaware 
American  Bank,  Allentown, 

Pdimsylvania 
Iron  Workers  Savings  Bank.  Aston, 

Pennsylvania 
Brentwood  Bank,  Bethel  Park, 

Pennsylvania 
Madison  Bank,  Blue  Bell,  Pennsylvania 
National  Penn  Bank,  Boyertown, 

Pennsylvania 
Union  Building  and  Loan  Savings  Bank, 

Bridgewater,  Pennsylvania 
Community  Bank  and  Trust  Company, 

Clarks  Summit,  Pennsylvania 
Clearfield  Bank  &  Trust  Company, 

Clearfield,  Pennsylvania 
First  Financial  Savings  Bank, 

Downingtown,  Pennsylvania 
Suburban  Conununity  Bank, 

Feasterville.  Pennsylvania 
Vartan  National  Bank,  Harrisburg. 

Pennsylvania 
The  Dime  Bank.  Honesdale. 

Pennsylvania 
Indiana  First  Savings  Bank.  Indiana. 

Pennsylvania 
Jim  Thorpe  National  Bank.  Jim  Thorpe. 

Pennsylvania 
FirstService  Bank,  Lansdale, 

Pennsylvania 
Manor  National  Bank,  Manor, 

Pennsylvania 
Province  Bank,  FSB,  Marietta, 

Pennsylvania 
First  National  Bank  of  Marysville, 

Marysville,  Pennsylvania 
Standard  Bank,  PaSB,  Monroeville, 

Pennsylvania 
Commonwealth  Bank,  Norristown, 

Pennsylvania 
American  Heritage  Federal  Credit 

Union.  Philadelphia,  Pennsylvania 
Commerce  Bank  Pennsylvania  NA, 

Philadelphia.  Pennsylvania 


Philadelphia  Trust  Company. 

Philadelphia,  Pennsylvania 

Roxborough  Manayunk  Bank, 

Philadelphia,  Pennsylvania 

SBl  Federal  Credit  Union,  Philadelphia, 

Pennsylvania 
New  Century  Bank,  Phoenixville, 

Pennsylvania 
Allegheny  Valley  Bank  of  Pittsburgh, 

Pittsburgh,  Pennsylvania 
Mt.  Troy  Savings  Bank,  FSB,  Pittsburgh, 

Pennsylvania 
PNC  Bank,  NA,  Pittsburgh, 

Pennsylvania 
Schuylkill  Savings  &  Loan  Association, 

Schuylkill  Haven,  Pennsylvania 
Somerset  Trust  Company,  Somerset, 

Pennsylvania 
Omega  Bank,  N.A.,  State  College, 

Pennsylvania 
Mechanics  Savings  Bank,  Steelton, 

Pennsylvania 
First  County  Bank,  Warrington, 

Pennsylvania 
Guard  Security  Bank,  Wilkes-Barre, 

Pennsylvania 
Compass  Federal  Savings  Bank, 

Wilmerding,  Pennsylvania 
Sovereign  Bank,  FSB,  Wyomissing, 

Pennsylvania 
Capital  State  Bank.  Charleston,  West 

Virginia 
Hancock  County  Savings  Bank  FSB. 

Chester,  West  Virginia 
Citizens  National  Bank  of  Elkins,  Elkins, 

West  Virginia 
Monongahela  Valley  Bank,  Inc., 

Fairmont,  West  Virginia 
Fayette  County  National  Bank, 

Fayetteville,  West  Virginia 
Rock  Branch  Community  Bank,  Nitro, 

West  Virginia 
The  Bank  of  Ronmey,  Romney,  West 

Virginia 
Traders  Bank,  Spencer,  West  Virginia 
Progressive  Bank,  Wheeling,  West 

Virginia 

Federal  Home  Loan  Bank  of  Atlanta- 
District  4 

Alabama  Central  Credit  Union, 

Birmingham,  Alabama 
America's  First  Federal  Credit  Union. 

Birmingham.  Alabama 
Citizens  Federal  Savings  Bank, 

Birmingham,  Alabama 
First  Educators  Credit  Union, 

Birmingham,  Alabama 
Sloss  Federal  Credit  Union, 

Birmingham,  Alabama 
SouthTrust  Bank,  Birmingham,  Alabama 
First  Bank  of  Boaz,  Boaz.  Alabama 
Town-Country  National  Bank,  Camden, 

Alabama 
Coosa  Pines  Federal  Credit  Union. 

Childersbing.  Alabama 
Heritage  Bank.  Decatur.  Alabama 
Escambia  Coimty  Bank,  Flomaton, 

Alabama 
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First  Federal  Bank,  Fort  Pajme,  Alabama 
Traders  and  Farmers  Bank,  Haleyville, 

Alabama 
City  Bank  of  Hartford,  Hartford, 

Alabama 
First  National  Bank  of  Jasper,  Jasper, 

Alabama 
Pinnacle  Bank,  Jasper,  Alabama 
Marion  Bank  and  Trust  Company, 

Marion,  Alabama 
Merchants  &  Farmers  Bank,  Millport, 

Alabama 
Farmers  and  Merchants  Bank, 

Piedmont,  Alabama 
Bank  of  Pine  Hill,  Pine  Hill,  Alabama 
Alabama  Credit  Union,  Tuscaloosa, 

Alabama 
First  Federal  Bank,  A  Federal  Savings 

Bank,  Tuscaloosa,  Alabama 
Alabama  Exchange  Bank,  Tuskegee, 

Alabama 
AmeriFirst  Bank,  Union  Springs, 

Alabama 
Small  Town  Bank,  Wedowee,  Alabama 
Bank  of  York,  York,  Alabama 
Department  of  Veterans  Affairs  FCU, 

Washington,  D.C. 
Independence  Federal  Savings  Bank, 

Washington,  D.C. 
Community  National  Bank  of  Bartow, 

Bartow,  Florida 
First  Southern  Bank,  Boca  Raton, 

Florida 
Platinum  Bank,  Brandon,  Florida 
Citizens  and  Peoples  Bank,  N.A., 

Cantonment,  Florida 
Crown  Bank,  A  Federal  Savings  Bank, 

Casselberry,  Florida 
First  National  Bank  of  Nassau  County, 

Femandian  Beach,  Florida 
Harbor  Federal  Savings  Bank,  Fort 

Pierce,  Florida 
Citizens  Bank  of  Frostproof,  Frostproof, 

Florida 
Millenniiun  Bank,  Gainesville,  Florida 
Homosassa  Springs  Bank,  Homosassa 

Springs,  Florida 
The  Jacksonville  Bank,  Jacksonville, 

Florida 
Columbia  County  Bank.  Lake  City, 

Florida 
Premier  Community  Bank  of  Florida, 

Largo,  Florida 
City  National  Bank  of  Florida,  Miami, 

Florida 
Intercredit  Bank,  N.A,  Miami,  Florida 
Interariierican  Bank,  a  Federal  Savings 

Bank,  Miami,  Florida 
Metro  Bank  of  Dade  Coimty,  Miami, 

Florida 
Northeui  Trust  Bank  of  Florida,  N.A., 

Miami,  Florida 
Pacific  National  Bank,  Miami,  Florida 
Fanners  and  Merchants  Bank, 

Monticello,  Florida 
The  First  National  Bank  of  Mount  Dora, 

Mount  Dora,  Florida 
Citizens  National  Bank  of  S.W.  Florida, 

Naples,  Florida 


Fairwinds  Credit  Union,  Orlando, 

Florida 
First  Commercial  Bank  of  Florida, 

Orlando,  Florida 
Southern  Community  Bank,  Orlando, 

Florida 
Lydian  Private  Bank,  Palm  Beach 

Gardens.  Florida 
Union  Bank  of  Florida,  Plantation, 

Florida 
GulfStream  Community  Bank,  Port 

Richey,  Florida 
First  Peoples  Bank,  Port  St.  Lucie, 

Florida 
Community  Educators  Credit  Union  of 

Brevard,  Rockledge,  Florida 
Suncoast  National  Bank,  Sarasota, 

Florida 
Public  Bank,  St.  Cloud,  Florida 
Cornerstone  Community  Bank,  St. 

Petersbiug,  Florida 
First  Commimity  Bank  of  America,  St. 

Petersburg,  Florida 
GTE  Federal  Credit  Union,  Tampa, 

Florida 
The  Terrace  Bank  of  Florida,  Tampa, 

Florida 
Valrico  State  Bank,  Valrico  Florida  » 
Premier  Community  Bank,  Venice 

Florida 
Fidelity  Federal  Bank  &  Trust,  West 

Palm  Beach,  Florida 
Grand  Bank  &  Trust  of  Florida,  West 

Palm  Beach,  Florida 
The  Perkins  State  Bank,  Williston, 

Florida 
Albany  Bank  and  Trust,  Albany,  Georgia 
Bank  of  North  Georgia,  Alpharetta, 

Georgia 
North  Atlanta  National,  Bank, 

Alpharetta,  Georgia 
Sim  Trust  Bank,  Atlanta,  Atlanta, 

Georgia 
United  Americas  Bank,  NA,  Atlanta, 

Georgia 
First  Port  City  Bank,  Bainbridge,  Georgia 
Peoples  State  Bank  and  Trust,  Baxley, 

Georgia 
The  Coastal  Bank  of  Georgia, 

Brunswick,  Georgia 
Peoples  Bank  of  West  Georgia, 

CarroUton,  Georgia 
West  Georgia  National,  Bank 

CaiTollton.Georgia 
Unity  National,  Bank,  Cartersville, 

Georgia 
Tippins  Bank  and  Trust  CompanjT, 

Claxton,  Georgia 
Liberty  National  Bank,  Conyers,  Georgia 
The  Citizens  Bank  of  Forsydi  County, 

Gumming,  Georgia 
Alliance  National  Bank,  Dcilton,  Georgia 
Dalton  Whitfield  Bank,  Dalton,  Georgia 
First  Bank  of  Dalton,  Dalton,  Georgia 
Decatur  First  Bank,  Decatxu,  Georgia 
Farmers  and  Merchants  Bank,  Dublin, 

Georgia 
The  Peachtree  Bank,  Duluth,  Georgia 
The  Bank  of  Edison,  Edison,  Georgia 


Colony  Bank  of  Fitzgerald,  Fitzgerald, 

Georgia 
Commimity  Banking  Co.  of  Fitzgerald, 

Fitzgerald,  Georgia 
Farmers  State  Bank,  Lumpkin,  Georgia 
F&M  Bank  and  Trust  Company, 

Manchester,  Georgia 
Riverside  Bank,  Marietta,  Georgia 
Southern  National  Bank,  Marietta, 

Georgia 
The  Security  State  Bank,  McRae, 

Georgia 
First  Bank  of  Coastal  Georgia,  Pembroke, 

Georgia 
First  Peoples  Bank,  Pine  Mountain, 

Georgia 
Colony  Bank  Quitman,  FSB,  Quitman, 

Georgia 
Citizens  Bank  of  Washington  County, 

Sandersville,  Georgia 
Bank  of  Hancock  County,  Sparta, 

Georgia 
Eagle  National  Bank,  Stockbridge, 

Georgia 
First  National  Bank  of  Johns  Creek, 

Suwancee,  Georgia 
Colony  Bank  Worth,  Sylvester,  Georgia 
Thomas  County  FS&LA,  Thomasville, 

Georgia 
Stephens  Federal  Bank,  Toccoa,  Georgia 
Bank  of  Dade,  Trenton,  Georgia 
Mountain  National  Bank,  Tucker, 

Georgia 
Altamc^a  Bank  and  Trust  Company, 

Uvalda,  Georgia 
Commercial  Banking  Company, 

Valdosta,  Georgia 
Darby  Bank  and  Trust  Company, 

Vidalia,  Georgia 
Vidalia  Federal  Savings  and  LA, 

Vidalia,  Georgia 
Bank  of  Dooly,  Vienna,  Georgia 
The  Peoples  Bank  of  Willacoochee, 

Willacoochee,  Georgia 
The  Peoples  Bank,  Winder,  Georgia 
Talbot  State  Bank,  Woodland,  Georgia 
Hartford  National  Bank,  Aberdeen, 

Maryland 
Arundel  Federal  Savings  Bank, 

Baltimore,  Maryland 
Chesapeake  Bank  of  Maryland, 

Baltimore,  Maryland 
Fairmount  Federal  Savings  Bank, 

Baltimore,  Maryland 
Golden  Prague  Federal  FS&LA, 

Baltimore,  Maryland 
Hopkins  Federal  Savings  Bank, 

Baltimore,  Maryland 
Madison  Square  Federal  Savings  Bank, 

Baltimore,  Maryland 
Municipal  Employees  CU  of  Baltimore, 

Baltimore,  Maryland 
Parkville  Federal  Savings  Bank, 

Baltimore,  Maryland 
Rosedale  Federal  Savings  &  LA, 

Baltimore,  Maryland 
Westview  Savings  Bank,  Baltimore, 

Maryland 
Bay  Net,  A  Community  Bank,  Bel  Air, 

Maryland 
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Chevy  Chase  Bank,  Bethesda,  Maryland 
Marriott  Employees  FCU,  Bethesda, 

Maryland 
The  Washington  Savings  Bank,  F.S.B., 

Bowie,  Maryland 
The  National  Bank  of  Cambridge, 

Cambridge,  Maryland 
U.S.  Postal  Service  Credit  Union, 

Clinton,  Maryland 
The  Bank  of  Delmarva,  N.A.,  Delmar, 

Maryland 
The  Patapsco  Bank,  Dundalk,  Maryland 
Fanners  and  Mechanics  National  Bank, 

Frederick,  Maryland 
Montgomery  Coimty  Teachers  FCU, 

Gaithersburg,  Maryland 
OBA  Federal  Savings  Bank, 

Gaithersburg,  Maryland 
Suburban  Federal  Savings  Bank, 

Crofton,  Maryland 
Library  of  Congress  FCU,  Lanham, 

Maryland 
Maryland  Permanent  Bank  and  Trust, 

Owings  Mills,  Maryland 
National  Institute  of  Health  FCU, 

Rockville,  Maryland 
Senator  Savings  Bank,  FSB,  Towson, 

Maryland 
Community  Bank  of  Tri-County, 

Waldorf,  Maryland 
Woodsboro  Barik,  Woodsboro,  Maryland 
Asheville  Savings  Bank,  Asheville, 

North  Carolina 
The  Bank  of  Asheville,  Asheville,  North 

Carolina 
First  State  Bank,  Biulingtoh,  North 

Carolina 
Crescent  State  Bank,  Gary,  North 

Carolina 
Charlotte  Metro  Credit  Union,  Charlotte, 

North  Carolina 
First  Trust  Bank,  Charlotte,  North 

Carolina 
Sharonview  Federal  Credit  Union, 

Charlotte,  North  Carolina 
Cherryville  Federal  S&L  Association, 

Cherryvilie,  North  Carolina 
First  Federal  Savings  Bank,  Duim,  North 

Carolina 
Mutual  Commimity  SB,  SSB,  Durham, 

North  Carolina 
Seymour  Johnson  Federal  Credit  Union, 

Goldsboro,  North  Carolina 
First  Federal  Savings  Bank,  Lincolnton, 

North  Carolina 
Progressive  Savings  Bank,  Lumberton, 

North  Carolina 
Mooresville  Savings  Bank,  SSB, 

Mooresville,  North  Carolina 
Lxunbee  Guaranty  Bank,  Pembroke, 

North  Carolina 
North  Carolina  Local  Government 

Employees,  Raleigh,  North  Carolina 
Paragon  Commercial  Bank,  Raleigh, 

North  Carolina 
Roanoke  Valley  Savings  Bank,  SSB, 
Roanoke  Rapids,  North  Carolina 
Roxboro  Savings  Bank,  SSB,  Roxboro, 
North  Carolina 


First  South  Bank,  Washington,  North 

Carolina 
WNC  Community  Credit  Union, 

Waynesville,  North  Carolina 
Truliant  Federal  Credit  Union,  Winston- 
Salem,  North  Carolina 
Abbeville  Savings  and  LA,  Abbeville, 

South  Carolina 
The  Bank  of  Abbeville,  Abbeville,  South 

Carolina 
South  Carolina  Federal  Credit  Union, 

North  Charleston,  South  Carolina 
First  Federal  Savings  and  LA,  Cheraw, 

South  Carolina 
The  Conway  National  Bank,  Conway, 

South  Carolina 
First  Piedmont  FSScLA,  Gaffney,  South 

Carolina 
First  Savers  Bank,  Greenville,  South 

Carolina 
S.C.  Telco  Federal  Credit  Union, 

Greenville,  South  Carolina 
Citizens  Building  and  Loan  Association, 

Greer,  South  Carolina 
Mutual  Savings  Bank,  Hartsville,  South 

Carolina 
Atlantic  Savings  Bank,  FSB,  Hilton 

Head  Island,  South  Carolina 
The  Commercial  Bank,  Honea  Path, 

South  Carolina 
Foimders  Federal  Credit  Union, 

Lancaster,  South  Carolina 
First  Commimity  Bank,  N.A.,  Lexington, 

South  Carolina 
Pee  Dee  Federal  Savings  Bank,  Marion, 

South  Carolina 
Coastal  Federal  Bank,  M5rrtle  Beach, 

South  Carolina 
Family  Trust  Federal  Credit  Union, 

Rock  Hill,  South  Carohna 
Oconee  Federal  S&LA,  Seneca,  South 

Carolina 
Seneca  National  Bank,  Seneca,  South 

Carolina 
New  Commerce  Bank,  NA,  Greenville, 

South  CaroUna 
Commimity  First  Bank,  Walhalla,  South 

Carolina 
Bank  of  Walterboro,  Walterboro,  South 

Carolina 
First  Federal  of  South  Carolina,  FSB, 

Walterboro,  South  Carolina 
James  Monroe  Bank,  Arlington,Virginia 
Citizens  Bank  and  Trust  Company, 

Blackstone,  Virginia 
First  Community  Bank,  N.A.,  Bluefield, 

Virginia 
Albemarle  First  Bank,  Charlottesville, 

Virginia 
Monarch  Bank,  Chesapeake,  Virginia 
Alliance  Bank  Corporation,  Fairfax, 

Virginia 
Cardinal  Bank,  N.A.,  Fairfax,  Virginia 
Acacia  Federal  Savings  Bank,  Falls 

Church,  Virginia 
First  Virginia  Bank,  Falls  Church, 

Virginia 
Virginia  Savings  Bank,  F.S.B.,  Front 

Royal,  Virginia 


Virginia  Community  Bank,  Louisa, 

Virginia 
Community  First  Bank,  Lynchburg, 

Virginia 
First  Federal  SSiLA,  Martinsville, 

Virginia 
Community  Bankers'  Bank,  Midlothian. 

Virginia 
Harbor  Bank,  Newport  News,  Virginia 
Newport  News  Shipbuilding  Employees 

Credit  Union,  Inc.,  Newport  News, 

Virginia 
1st  Advantage  FCU,  Newport  News, 

Virginia 
Essex  Savings  Bank,  F.S.B.,  Norfolk, 

Virginia 
TowneBank,  Portsmouth,  Virginia 
Community  National  Bank,  Pulaski, 

Virginia 
Millennium  Bank,  N.A.  Reston,  Virginia 
Richmond  Federal  Credit  Union, 

Richmond,  Virginia 
First-Citizens  Bank,  aVirginia  Corp., 

Roanoke,  Virginia 
Shenandoah  Life  Insurance  Company, 

Roanoke,  Virginia 
Bank  of  Tazewell  County,  Tazewell, 

Virginia 
Approved  Federal  Savings  Bank, 

Virginia  Beach,  Virginia 
Shenandoah  Valley  National  Bank, 

Winchester,  Virginia 
Fort  Belvoir  Federal  Credit  Union, 

Woodbridge,  Virginia 

Federal  Home  Loan  Bank,  of 
Cincinnati — District  5 

Home  Federal  Savings  and  Loan 

Association  of  Ashland,  Ashland, 

Kentucky 
Bank  of  Buffalo,  Buffalo,  Kentucky 
The  First  National  Bank  of  Columbia, 

Columbia,  Kentucky 
Kentucky  Federal  Savings  and  Loan 

Association,  Covington,  Kentucky 
Fort  Campbell  Federal  Credit  Union, 

Fort  Campbell,  Kentucky 
First  National  Bank  of  Northern 

Kentucky,  Ft.  Mitchell,  Kentucky 
South  Central  Bank  of  Barre,  Glasgow. 

Kentucky 
Greensburg  Deposit  Bank  and  Trust 

Company,  Greensburg,  Kentucky 
First  Security  Bank  of  Lexington, 

Lexington,  Kentucky 
The  Casey  County  Bank,  Liberty, 

Kentucky 
Independence  Bank,  Livermore, 

Kentucky 
Laurel  National  Bank,  London, 

Kentucky 
Commonwealth  Bank  and  Trust 

Company,  Louisville,  Kentucky 
Louisville  Community  Development 

Bank,  Louisville,  Kentucky 
PRP  National  Bank,  Louisville, 

Kentucky 
Home  Savings  Bank,  fsb,  Ludlow, 

Kentucky 


,\ 
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Community  First  Bank,  Madisonville, 

Kentucky 
First  Guaranty  Bank,  Martin,  Kentucky 
Bank  of  Maysville,  Maysville,  Kentucky 
Hart  County  Bank  and  Trust  Company, 

Munfordville,  Kentucky 
The  Farmers  Bank,  Nicholasville, 

Kentucky 
First  Security  Bank  of  Owensboro, 

Owensboro,  Kentucky 
Owingsville  Banking  Company, 

Owingsville,  Kentucky 
Family  Bank,  FSB,  Paintsville,  Kentucky 
Community  Trust  Bank,  National 

Association,  Pikeville,  Kentucky 
Madison  Bank,  Richmond,  Kentucky 
Cumberland  Security  Bank,  Somerset, 

Kentucky 
Citizens  National  Bank,  Somerset, 

Kentucky 
Commercial  Bank,  West  Liberty, 

Kentucky 
The  Antwerp  Exchange  Bank  Company, 

Antwerp,  Ohio 
Hocking  Valley  Bank,  Athens,  Ohio 
Rockhold  Brown  and  Company  Bank, 

Bainbridge,  Ohio 
Citizens  Federal  Savings  and  Loan 

Association  of  Bellefontaine, 

Bellefontaine,  Ohio 
The  Citizens  Bank  Company,  Beverly, 

Ohio 
Castalia  Banking  Company,  Castalia, 

Ohio 
Mercer  Savings  Bank,  Celina,  Ohio 
The  Cheviot  Building  and  Loan 

Company,  Cheviot,  Ohio 
Cincinnati  Federal  Savings  and  Loan 

Association,  Cincinnati,  Ohio 
Cincinnati  Police  Federal  Credit  Union, 

Cincinnati,  Ohio 
Keraba  Cincinnati  Credit  Union, 

Cincinnati,  Ohio 
The  North  Side  Bank  and  Trust 

Company,  Cincinnati,  Ohio 
National  City  Bank,  Cleveland,  Ohio  " 
Ohio  Savings  Bank,  Cleveland,  Ohio 
The  Home  Loan  Savings  Bank, 

Coshocton,  Ohio 
The  Covington  Savings  and  Loan 

Association,  Covington,  Ohio 
The  Citizens  Bank  of  De  Graff,  De  Graff, 

Ohio 
Employees  Own  Federal  Credit  Union, 

Defiance,  Ohio 
The  Delaware  County  Bank  &  Trust 

Company,  Delaware,  Ohio 
The  Northern  Savings  and  Loan 

Company,  Elyria,  Ohio 
The  Genoa  Savings  and  Loan  Company, 

Genoa,  Ohio 
The  First  National  Bank,  Germantown, 

Ohio 
Indian  Village  Community  Bank, 

Gnadenhiltten,  Ohio 
Chaco  Credit  Union,  Hamilton,  Ohio 
The  Hicksville  Bank,  Hicksville,  Ohio 
The  Citizens  Bank  of  Higginsport, 

Higginsport,  Ohio 


Salt  Creek  Valley  Bank,  Laiuelville, 

Ohio 
The  Home  Builders  Association, 

Lynchburg,  Ohio 
The  Bank  of  Magnolia  Company, 

Magnolia,  Ohio 
The  Citizens  Savings  Bank,  Martins 

Ferry,  Ohio 
Peoples  Building,  Loan  and  Savings 

Company,  Mason,  Ohio 
Western  Reserve  Bank,  Medina,  Ohio 
Bramble  Federal  Savings  &  Loan 

Association  of  Cincinnati,  Milford, 

Ohio 
First  Clermont  Bank,  Milford,  Ohio 
The  Conmiercial  &  Savings  Bank  of 

Millersburg.  Millersburg,  Ohio 
The  Nelsonville  Home  and  Savings 

Association,  Nelsonville,  Ohio 
Peoples  National  Bank,  New  Lexington, 

Ohio 
Geauga  Savings  Bank,  Newbury,  Ohio 
The  First  National  Bank  of  Pandora, 

Pandora,  Ohio 
Centiuy  Bemk,  F.S.B.,  Parma,  Ohio 
Farmers  Bank  and  Savings  Company, 

Pomeroy,  Ohio 
The  St.  Henry  Bank,  St.  Henry,  Ohio 
The  Arlington  Bank,  Upper  Arlington, 

Ohio 
The  Commercial  Savings  Bank,  Upper 

Sandusky,  Ohio 
The  First  Citizens  NB  of  Upper 

Sandusky,  Upper  Sandusky,  Ohio 
The  Versailles  Savings  and  Loan 

Company,  Versailles,  Ohio 
First  National  Bank  of  Waverly, 

Waverly,  Ohio 
Commerce  National  Bank,  Worthington, 

Ohio 
Spring  Valley  Bank,  Wyoming,  Ohio 
The  Home  Savings  and  Loan  Company, 

Youngstown,  Ohio 
Century  National  Bank,  Zanesville,  Ohio 
Athens  Federal  Community  Bank, 

Athens,  Tennessee 
Bells  Banking  Company,  Bells, 

Tennessee 
Benton  Banking  Company,  Benton, 

Teimessee 
Bank  of  Bolivar,  Bolivar,  Tennessee 
Premier  Bank  of  Brentwood,  Brentwood, 

Tennessee 
People's  Bank  and  Trust  Company  of 

Picket  County,  Byrdstown,  Tennessee 
Bank  of  Camden,  Camden,  Tennessee 
Tennessee  Valley  Federal  Credit  Union, 

Chattanooga,  Tennessee 
Legends  Baiik,  Clarksville,  Tennessee 
BankTennessee,  Collierville,  Tennessee 
Greenfield  Banking  Company, 

Greenfield,  Tennessee 
First  Peoples  Bank  of  Tennessee, 

Jefferson  City,  Tennessee 
Lawrenceburg  FS&LA,  Lawrenceburg, 

Tennessee 
First  Central  Bank,  Lenoir  City, 

Tennessee 
Community  National  Bank,  Lexington, 

Tennessee 


Union  Bank  &  Trust  Company, 

Livingston,  Tennessee 
City  of  Memphis  Credit  Union, 

Memphis,  Tennessee 
EFS  National  Bank,  Memphis, 

Tennessee 
Farmers  State  Bank,  Mountain  City, 

Teimessee 
Citizens  Savings  Bank  &  Trust 

Company,  Nashville,  Tennessee 
Community  Bank,  Nashville,  Tennessee 
Tennessee  Teachers  Credit  Union, 

Nashville,  Tennessee 
First  Trust  &  Savings  Bank,  Oneida, 

Tennessee 
The  FNB  of  Oneida,  Teimessee,  Oneida, 

Tennessee 
Citizens  Bank  and  Trust  Company  of 

Grainger  County,  Rutledge,  Tennessee 
The  Bank  of  Waynesboro,  Waynesboro, 

Tennessee 

Federal  Home  Loan  Bank  of 
Indianapolis — District  6 

Knisley  National  Bank  of  Butler,  Butler, 

Indiana 
Heritage  Bank  &  Trust  Company, 

Darlington,  Indiana 
Elberfeld  State  Bank,  Elberfeld,  Indiana 
Dana  Federal  Credit  Union,  Fort  Wayne, 

Indiana 
Mutual  Savings  Bank,  Franklin,  Indiana 
First  State  Bank,  Greenwood,  Indiana 
Bank  Calumet  National  Association, 

Hammond,  Indiana 
First  Federal  S&L,  Hammond,  Indiana 
Citizens  First  State  Bank,  Hartford  City, 

Indiana 
Central  Indiana  School  Educators  Credit 

Union,  Indianapolis,  Indiana 
First  Indiana  Bank,  a  FSB,  Indianapolis, 

Indiana 
FORUM  Credit  Union,  Indianapolis, 

Indiana 
Meridian  Security  Insurance  Company, 

Indianapolis,  Indiana 
The  Lafayette  Life  Insurance  Company, 

Lafayette,  Indicuia 
Farmers  State  Bank,  LaGrange,  Indiana 
Linden  State  Bank,  Linden,  Indiana 
MFB  Financial,  Mishawaka,  Indiana 
St.  Joseph  Capital  Bank,  Mishawaka, 

Indiana 
Hometown  National  Bank,  New  Albany, 

Indiana 
West  End  Savings  Bank,  Richmond, 

Indiana 
Scott  Coimty  State  Bank,  Scottsburg, 

Indiana 
Communitywide  Federal  Credit  Union, 

South  Bend,  Indiana 
Indiana  State  University  Federal  Credit 

Union,  Terre  Haute,  Indiana 
Steel  Parts  Federal  Credit  Union, 

Tipton,  Indiana 
Home  Building  Savings  Bank,  FSB, 

Washington,  Indiana 
Purdue  Employees  Federal  Credit 

Union,  West  Lafayette,  Indiana 
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The  Randolph  County  Bank, 

Winchester,  Indiana 
TLC  Community  Credit  Union,  Adrian, 

Michigan 
School  Employees  Credit  Union,  Bay 

City,  Michigan 
Brighton  Commerce  Bank,  Brighton, 

Michigan 
Macomb  Commimity,  Clinton 

Township,  Michigan 
Commimity  Bank  of  Dearborn, 

Dearborn,  Michigan 
Dearborn  Federal  Credit  Union, 

Dearborn,  Michigan 
Commimicating  Arts  Credit  Union, 

Detroit,  Michigan 
First  Independence,  Detroit,  Michigan 
Michigan  State  University  FCU,  East 

Lansing,  Michigan 
Northern  Michigan,  Escanaba,  Michigan 
MetroBank,  Farmington  Hills,  Michigan 
Citizens  Bank,  Flint,  Michigan 
Grand  Haven  Bank,  Grand  Haven, 

Michigan 
Grand  Rapids  Teachers  Credit  Union, 

Grand  Rapids,  Michigan 
Mercantile  Bank,  of  West  Michigan, 

Grand  Rapids,  Michigan 
Northpointe  Bank,  Grand  Rapids, 

Michigan 
Old  Kent  Bank,  Grand  Rapids,  Michigan 
Greenville  Community  Bank, 

Greenville,  Michigan 
Mainstreet  Savings  Bank,  FSB,  Hastings, 

Michigan 
The  Bank  of  Holland,  Holland, 

Michigan 
Honor  State  Bank,  Honor,  Michigan 
Ionia  County  National  Bank,  Ionia, 

Michigan 
First  National  Bank  of  Iron  Mountain, 

Iron  Mountain,  Michigan 
Capital  National  Bank,  Lansing, 

Michigan 
E&A  Credit  Union,  Marysville,  Michigan 
Mayville  State  Bank,  Mayville, 

Michigan 
Dow  Chemical  Employee  Credit  Union, 

Midland,  Michigan 
Wolverine  Bank,  FSB,  Midland, 

Michigan 
First  General  Credit  Union,  Muskegon, 

Michigan 
Northland  Area  Federal  Credit  Union, 

Oscoda,  Michigan 
Port  Austin  State  Bank,  Port  Austin, 

Michigan 
Portage  Commerce  Bank,  Portage, 

Michigan 
Central  Savings  Bank,  Sault  Ste.  Marie, 

Michigan 
Stingis  Bank  and  Trust  Company, 

Sturgis,  Michigan 
First  Savings  Bank,  a  Federal  Savings 

Bank,  Three  Rivers,  Michigan 
Howmet  Credit  Union,  Whitehall, 

Michigan 
Macatawa  Bank,  Zeeland,  Michigan 


Federal  Home  Loan  Bank  of  Chicago — 
District  7 

Citizens  National  Bank  of  Albion. 

Albion,  Illinois 
GreatBank,  Algonquin,  Illinois 
Farmers  State  Bank  of  Western  Illinois, 

Alpha,  Illinois 
Anna  National  Bank,  Anna,  Illinois 
Apple  River  State  Bank,  Apple  River, 

Illinois 
Areola  Homestead  Savings  Bank, 

Areola,  Illinois 
The  First  National  Bank  of  Areola, 

Areola,  Illinois 
First  National  Bank  of  Arenzville, 

Arenzville,  Illinois 
Ben  Franklin  Bank  of  Illinois,  Arlington 

Heights,  Illinois 
First  Northwest  Bank,  Arlington 

Heights,  Illinois 
State  Bank  of  Ashland,  Ashland,  Illinois 
Farmers  State  Bank  Astoria,  Astoria, 

Illinois 
The  Atlanta  National  Bank,  Atlanta, 

Illinois 
First  State  Bank,  Atwood,  IlUnois 
Bartonville  Bank,  Bartonville,  Illinois 
Scott  State  Bank,  Bethany,  Illinois 
First  State  Bank  of  Bloomington, 

Bloomington,  Illinois 
Midland  Federal  Savings  and  Loan 

Association,  Bridgeview,  Illinois 
First  National  Bank  of  Brookfield, 

Brookfield,  Illinois 
Fanners  and  Merchants  State  Bank  of 

Bushnell,  Bushnell,  Illinois 
BjTon  Bank,  Byron,  Illinois 
First  State  Bank  of  Campbell  Hill, 

Campbell  Hill,  Illinois 
The  Egyptian  State  Bank,  Carrier  Mills, 

Illinois 
CarroUton  Bank,  CarroUton,  Illinois 
BanklUinois,  Champaign,  Illinois 
University  of  Illinois  Employees  Credit 

Union,  Champaign,  Illinois 
State  Bank  of  Cherry,  Cherry,  Illinois 
Bank  of  Chestnut,  Chestnut,  Illinois 
American  Metro  Bank,  Chicago,  Illinois 
Associated  Bank,  Chicago,  Illinois 
Chesterfield  Federal  Savings  and  Loan 

Association,  Chicago,  Illinois 
Chicago  Patrolmens  Federal  Credit 

Union,  Chicago,  Illinois 
Hoyne  Savings  Bank,  Chicago,  Illinois 
Loomis  Federal  Savings  &  Loan 

Association,  Chicago,  Illinois 
Mid-City  National  Bank  of  Chicago, 

Chicago,  Illinois 
North  Side  FSScLA  of  Chicago,  Chicago, 

Illinois 
Seaway  National  Bank,  Chicago,  Illinois 
Second  Federal  Savings  and  Loan 

Association  of  Chicago,  Chicago, 

Illinois 
Royal  Savings  Bank,  Chicago,  Illinois 
United  Airlines  Employees'  Credit 

Union,  Chicago,  Illinois 
Heritage  Bank,  Chicago  Heights,  Illinois 


Central  Federal  Savings  and  Loan 

Association,  Cicero,  Illinois 
Mid  America  Bank,  FSB,  Clarendon 

Hills,  Illinois 
DeWitt  Savings  Bank,  Clinton.  Illinois 
First  Federal  Bank,  Colchester,  Illinois 
First  Collinsville  Bank,  CoUinsville, 

Illinois 
Crystal  Lake  Bank  &  Trust  Company, 

N.A.,  Crystal  Lake,  Illinois 
Soy  Capital  Bank  &  Trust  Company, 

Deeatin,  Illinois 
Baxter  Credit  Union,  Deerfield,  Illinois 
Castle  Bank.  N.A.,  DeKalb,  Illinois 
Delafield  State  Bank,  Delafield,  Illinois 
Downers  Grove  National  Bank.  Downers 

Grove.  Illinois 
Dunlap  State  Banl^.  Dimlap,  Illinois 
Erie  State  Bank,  Erie,  Illinois 
Community  First  Bank,  Fairview 

Heights,  Illinois 
Bank  of  Farmington,  Farmington, 

Illinois 
First  United  Bank,  Frankfort,  Illinois 
Galena  State  Bank  &  Trust  Company, 

Galena,  Illinois 
Community  State  Bank,  Galva,  Illinois 
Gifford  State  Bank,  Gifford,  Illinois 
Howard  Savings  Bank,  Glenview, 

Illinois 
The  Bank  of  Godfrey,  Godfrey,  Illinois . 
Guardian  Savings  Bank  FSB,  Granite 

City,  Illinois 
Hamel  State  Bank,  Hamel,  Illinois 
Secinity  State  Bank  of  Hamilton, 

Hamilton,  Illinois 
Harvard  Savings  Bank,  Harvard,  Illinois 
Mutual  Bank,  Harvey,  Illinois 
WestBank,  Hillside,  Illinois 
Community  Bank  of  Hopedale, 

Hopedale,  Illinois 
Joy  State  Bank,  Joy,  Illinois 
First  Trust  Bank  of  Illinois,  Kankakee, 

Illinois 
First  National  Bank  of  LaGrange, 

LaGrange,  Illinois 
Cambridge  Bank,  Lake  Zinich,  Illinois 
Exchange  State  Bank,  Lanark.  Illinois 
The  Lemont  National  Bank  &  Trust 

Company,  Lemont,  Illinois 
State  Bank  of  Lincoln,  Lincoln,  Illinois 
Bank  &  Trust  Company,  Litchfield, 

Illinois 
Union  Bank/West,  Macomb,  Illinois 
Maiden  State  Bank,  Maiden,  Illinois 
Prairie  State  Bank,  Marengo,  Illinois 
First  National  Bank  of  Marshall,         •  . 

Marshall,  Illinois 
Continental  Community  Bank, 

Maywood,  Illinois 
A.J.  Smith  Federal  Savings  Bank, 

Midlothian,  Illinois 
Southeast  National  Bank,  Moline, 

Illinois 
Marquette  Bank  Monmouth,  Monmouth, 

Illinois 
Security  Savings  Bank.  Mormiouth. 

Illinois 
Farmers  State  Bank  Chadwick  &  Mt. 

Carroll,  Mt.  Carroll.  Illinois 
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Fanners  State  Bank  and  Trust  Company, 

Mt.  Sterling,  Illinois 
The  First  National  Bank,  Mulberry 

Grove,  Illinois 
Hawthorn  Bank,  Mundelein,  Illinois 
First  County  Bank,  New  Baden,  Illinois 
Warren-Boynton  State  Bank,  New 

Berlin,  Illinois 
The  Peoples  State  Bank  of  Newton, 

Newton,  Illinois 
The  Old  Exchange  National  Bank  of 

Okawville,  Okawville,  Illinois 
First  Personal  Bank,  Orland  Park, 

Illinois 
Ottawa  Savings  Bank,  Ottawa,  Illinois 
Peoples  Bank  &  Trust,  Pana,  Illinois 
State  Bank  of  Paw  Paw,  Paw  Paw, 

IlUnois 
Farmers-Merchants  National  Bank  of 

Paxton,  Paxton,  Illinois 
First  Capital  Bank,  Peoria,  Illinois 
The  Heights  Bank,  Peoria  Heights, 

Illinois 
Central  State  Bank,  Pleasant  Hill, 

Illinois 
Pleasant  Plains  State  Bank,  Pleasant 

Plains,  Illinois 
Northwest  Community  Bank,  Prospect 

Heights,  Illinois 
Town  &  Coimtry  Bank  of  Quincy, 

Quincy,  Illinois 
Western  Catholic  Union,  Quincy, 

Illinois 
Rantoul  First  Bank,  S.B.,  Rantoul, 

Illinois 
First  National  Bank  of  Raymond, 

Raymond,  Illinois 
First  Ridge  Farm  State  Bank,  Ridge 

Farm,  Illinois 
Lincoln  State  Bank,  S.B.,  Rochelle, 

Illinois 
Commimity  State  Bank  of  Rock  Falls, 

Rock  Falls,  Illinois 
Associated  Bank  Illinois,  Rockford, 

Illinois 
Rushville  State  Bank,  Rushville,  Illinois 
American  Chartered  Bank,  Schaumburg, 

Illinois 
AmericaUnited  Bank  &  Trust  Company 

USAS  chaiunburg,  Illinois 
First  FS&LA  of  Shelbyville,  IL, 

Shelbyville,  Illinois 
State  Bank  of  Speer,  Speer,  Illinois 
Ulini  Bank,  Springfield,  Illinois 
Union  Bank  of  Illinois,  Swansea,  Illinois 
Tuscola  National  Bank,  Tuscola,  Illinois 
Petefish,  Sidles  and  Company  Bank, 

Virginia,  Illinois 
Bank  of  Warrensbiug,  Warrensburg, 

Illinois 
Western  Springs  National  Bank  and 

Trust,  Western  Springs,  Illinois 
First  DuPage  Bank,  Westmont,  Illinois 
First  National  Bank  of  Winnebago, 

Winnebago,  Illinois 
State  Bank  Winslow- Warren,  Winslow, 

Illinois 
Wyoming  Bank  and  Trust,  Wyoming, 

Illinois 


State  Bank,  Wonder  Lake,  Illinois 
Keystone  Commimity  Bank,  Kalamazoo, 

Michigan 
The  Portage  County  Bank,  Almond, 

Wisconsin 
Bay  Bank,  Ashwaubenon,  Wisconsin 
Pioneer  Bank,  Auburndale,  Wisconsin 
The  First  National  Bank  of  Baldwin, 

Baldwin,  Wisconsin 
The  First  National  Bank  and  Trust  Co. 

of  Baraboo,  Baraboo,  Wisconsin 
Black  River  Country  Bank,  Black  River 

Falls,  Wisconsin 
Bonduel  State  Bank,  Bonduel, 

Wisconsin 
Red  Cedar  Bank,  National  Association, 

Boyceville,  Wisconsin 
Bank  of  Cashton,  Cashton,  Wisconsin 
Chetek  State  Bank,  Chetek,  Wisconsin 
Dairyman's  State  Bank,  Clintonville, 

Wisconsin 
Farmers  &  Merchants  Union  Bank, 

Columbus,  Wisconsin 
Wisconsin  Community  Bank,  Cottage 

Grove,  Wisconsin 
Cumberland  Federal  Bank,  FSB, 

Cumberland,  Wisconsin 
Community  Bank  of  Grafton,  Grafton, 

Wisconsin 
Highland  State  Bank,  Highland, 

Wisconsin 
Park  Bank,  Holmen,  Wisconsin 
Seciu-ity  State  Bank,  Iron  River, 

Wisconsin 
East  Wisconsin  Savings  Bank,  S.A., 

Kaukaima,  Wisconsin 
Greenwood's  State  Bank,  Lake  Mills, 

Wisconsin 
Heartland  Credit  Union,  Madison, 

Wisconsin 
State  Capitol  Credit  Union,  Madison, 

Wisconsin 
First  National  Bank — Fox  Valley, 

Menasha,  Wisconsin 
First  Bank  &  Trust,  Menomonie, 

Wisconsin 
Associated  Bank  South  Central, 

Middleton,  Wisconsin 
Bank  of  Milton,  Milton,  Wisconsin 
Milwaukee  Western  Bank,  Milwaukee, 

Wisconsin 
Mutual  Savings  Bank,  Milwaukee, 

Wisconsin 
St.  Francis  Bank,  FSB,  Milwaukee, 

Wisconsin 
Universal  Savings  Bank,  Milwaukee, 

Wisconsin 
Associated  Bank,  N.A.,  Neenah, 

Wisconsin 
Clare  Bank,  N.A.,  Platteville,  Wisconsin 
First  National  Bank  of  Platteville, 

Platteville,  Wisconsin 
Mound  City  Bank,  Platteville, 

Wisconsin 
The  FNB  of  River  Falls,  River  Falls, 

Wisconsin 
Intercity  State  Bank,  Schofield, 

Wisconsin 
Commimity  Bank  &  Trust,  Sheboygan, 
•■Wisconsin 


Bank  of  Sun  Prairie,  Sun  Prairie. 

Wisconsin 
Superior  National  Bank,  Superior, 

Wisconsin 
Shoreline  Credit  Union,  Two  Rivers, 

Wisconsin 
The  State  Bank  of  Viroqua,  Viroqua, 

Wisconsin 
Walworth  State  Bank,  Walworth. 

Wisconsin 
First  Federal  Savings  Bank  of 

Wisconsin,  Waukesha,  Wisconsin 
Sunset  Bank  and  Savings,  Waukesha, 

Wisconsin 
KeySavings  Bank,  Wisconsin  Rapids, 

Wisconsin 
River  Cities  Bank,  Wisconsin  Rapids. 

Wisconsin 
Wood  County  National  Bank,  Wisconsin 

Rapids,  Wisconsin 

Federal  Home  Loan  Bank  of  Des 
Moines — District  8 

Gateway  Savings  Bank,  Ankeny,  Iowa 
Landmands  National  Bank,  Audubon, 

Iowa 
Community  Bank  of  Boone,  Boone,  Iowa 
Commercial  Savings  Bank,  Carroll,  Iowa 
Iowa  Savings  Bank,  Carroll,  Iowa 
Page  County  St^te  Bank,  Clarinda,  Iowa 
Linn  County  State  Bank,  Coggon,  Iowa 
Farmers  Savings  Bank,  Colesburg,  Iowa 
Columbus  Junction  State  Bank, 

Columbus  Junction,  Iowa 
Okey  Vernon  First  National  Bank, 

Coming,  Iowa 
Corydon  State  Bank,  Corydon,  Iowa 
Fortress  Bank  of  Cresco,  Cresco,  Iowa 
Alliant  Credit  Union,  Dubuque,  Iowa 
Valley  Bank,  Eldridge,  Iowa 
First  National  Bank  in  Fairfield, 

Fairfield,  Iowa 
Farmers  Savings  Bank,  Fostoria,  Iowa 
Grinnell  Mutual  Reinsurance  Company, 

Grinnell,  Iowa 
Security  State  Bank,  Hubbard,  Iowa 
Farmers  State  Bank,  Jesup,  Iowa 
American  Interstate  Bank,  Manning, 

Iowa 
First  State  Bank  of  Mapleton,  Mapleton, 

Iowa 
Maxwell  State  Bank,  Maxwell,  Iowa 
Bridge  Community  Bank, 

Mechanicsville,  Iowa 
State  Bank  and  Trust  Company,  Nevada, 

Iowa 
New  Vieima  Savings  Bank,  New  Vieima, 

Iowa 
First  Newton  National  Bank,  Newton, 

Iowa 
First  State  Bank,  Nora  Springs,  Iowa 
Fanners  State  Bank,  North  wood,  Iowa 
First  National  Bank  of  Oelwein, 

Oelwein,  Iowa 
City  State  Bank,  Ogden,  Iowa 
American  State  Bank,  Osceola,  Iowa 
Panora  State  Bank,  Panora,  Iowa 
Marion  County  State  Bank,  Pella,  Iowa 
Perry  State  Bank,  Perry,  Iowa 


Federal  Register / Vol.  68,  No.  12 /Friday,  January  17,  2003 /Notices 


2551 


Savings  Bank,  Primghar,  Iowa 
Readlyn  Savings  Bauok,  Readlyn,  Iowa 
Community  Savings  Bank,  Robins,  Iowa 
Premier  Bank,  Rock  Valley,  Iowa 
Home  State  Bank,  Royal,  Iowa 
Iowa  State  Bank,  Sac  City,  Iowa 
Sanborn  Savings  Bank,  Sanborn,  Iowa 
Community  State  Bank,  Spencer,  Iowa 
The  State  Bank,  Spirit  Lake,  Iowa 
Union  Bank  &  Trust  Company. 

Strawberry  Point,  Iowa 
State  Bank  of  Toledo,  Toledo,  Iowa 
Farmers  Savings  Bank,  Walford,  Iowa 
Iowa  State  Bai3c,  Wapello.  Iowa 
Washington  Federal  Savings  Bank, 

Washington,  Iowa 
Seciuity  State  Bank,  Waverly,  Iowa 
State  Bank  of  Waverly,  Waverly.  Iowa 
First  State  Bank.  Webster  City,  Iowa 
Freedom  Financial  Bank,  West  Des 

Moines,  Iowa 
Westside  State  Savings  Bank,  Westside, 

Iowa 
Fanners  &  Merchants  State  Bank, 

Winterset,  Iowa 
Union  State  Bank.  Winterset.  Iowa 
First  State  Bank  of  Alexandria. 

Alexandria,  Minnesota 
Altura  State  Bank,  Altura,  Minnesota 
Lakewood  Bank,  N.A.,  Baxter, 

Miimesota 
First  State  Bank  of  Bayport,  Bayport, 

Minnesota 
First  National  Bank  Bemidji,  Bemidji, 

Minnesota 
American  National  Bank  of  Mirmesota, 

Brainerd,  Miimesota 
State  Bank  of  Bricelyn,  Bricel}^, 

Minnesota 
State  Bank  of  Chanhassen,  Chanhassen, 

Minnesota 
Farmers  and  Merchants  State  Bank  of 

Clarkfield,  Clarkfield,  Minnesota 
The  First  National  Bank  of  Coleraine, 

Coleraine,  Minnesota 
Farmers  State  Bank  of  Dent,  Dent, 

Minnesota 
Northwestern  Bank,  N.A.,  Dilworth, 

Minnesota 
Western  National  Bank,  Duluth, 

Minnesota 
Fidelity  Bank,  Edina,  Minnesota 
State  Bank  of  Fairmont,  Fairmont, 

Minnesota 
,  Franklin  State  Bank,  Franklin, 

Minnesota 
Commerce  Bank,  Geneva.  Minnesota 
First  National  Bank  of  Gilbert.  Gilbert. 

Minnesota 
Eagle  Bank,  Glenwood,  Minnesota 
Yellow  Medicine  County  Bank,  Granite 

Falls,  Minnesota 
Northwestern  State  Bank  of  Hallock, 

Hallock,  Minnesota 
Ist  American  State  Bank  of  Minnesota, 

Hancock,  Minnesota 
First  Southeast  Bank,  Harmony, 

Minnesota 
Farmers  State  Bank  of  Hartland, 

Hartland,  Miimesota 


Merchants  Bank,  N.A.,  Hastings, 

Minnesota 
Exchange  State  Bank  of  Hills,  Hills, 

Minnesota 
First  Federal  fsb,  Hutchinson, 

Mirmesota 
United  Prairie  Bank — Jackson,  Jackson, 

Minnesota 
Community  Bank  Minnesota  Valley, 

Jordan,  Minnesota 
Cornerstone  State  Bank,  Le  Sueiu', 

Minnesota 
First  Commimity  Bank  Lester  Prairie. 

Lester  Prairie.  Minnesota 
Center  National  Bank.  Litchfield, 

Minnesota 
State  Bank  of  Loretto,  Loretto, 

Minnesota 
First  National  Bank  of  Luveme, 

Luveme.  Miimesota 
Northern  Star  Bank,  Mankato, 

Minnesota 
First  National  Bank  of  Montgomery, 

Montgomery,  Minnesota 
United  Farmers  &  Merchants  State  Bank, 

Morris,  Minnesota 
St.  Paul  Postal  Employees  Credit  Union. 

North  St.  Paul.  Miimesota 
Northland  Commimity  Bank,  Northome, 

Minnesota 
Citizens  State  Bank  Norwood  Young. 

Norwood  Young  America,  Minnesota 
Washington  Coimty  Bank,  N.A.. 

Oakdale,  Minnesota 
Odin  State  Bank,  Odin,  Minnesota 
Prinsburg  State  Bank.  Prinsburg. 

Minnesota 
Randall  State  Bank.  Randall.  Minnesota 
Woodland  Bank,  Remer,  Minnesota 
Home  Federal  Savings  Bank,  Rochester. 

Miimesota 
North  Star  Bank.  Roseville.  Minnesota 
First  State  Bank  of  Rush  City,  Rush  City, 

Minnesota 
First  Community  Bank,  Savage. 

Minnesota 
Security  State  Bank  of  Sebeka,  Sebeka, 

Minnesota 
First  Community  Bank  Silver  Lake, 

Silver  Lake,  Minnesota 
St.  Anthony  Park  State  Bank.  St.  Paul. 

Miimesota 
Heartland  State  Bank.  Storden, 

Minnesota 
Peoples  State  Bank  of  Truman,  Inc.,' 

Truman,  Minnesota 
Victoria  State  Bank,  Victoria,  Minnesota 
Integrity  Plus  Bank,  Wabasso, 

Miimesota 
Centennial  National  Bank,  Walker, 

Miimesota 
The  First  National  Bank  of  Walker, 

Walker,  Minnesota 
Citizens  State  Bank  of  Waverly, 

Waverly,  Minnesota 
Wells  Federal  Bank,  fsb.  Wells, 

Miimesota 
First  State  Bank  of  Southwest, 

Worthington,  Minnesota 


Worthington  Federal  Savings  Bank, 

F.S.B.,  Worthington,  Minnesota 
First  Missouri  National  Bank, 

Brookfield.  Missouri 
Community  First  Bank,  Butler,  Missouri 
BC  National  Banks,  Butler,  Missouri 
Carroll  Coimty  Trust  Company, 

CarroUton,  Missouri 
Chillicothe  State  Bank,  Chillicothe, 

Missouri 
Investors  National  Bank,  Chillicothe, 

Missouri 
Boone  National  Savings  &  Loan 

Association,  F.A.,  Columbia,  Missouri 
Concordia  Bank  of  Concordia, 

Concordia,  Missouri 
The  Citizens  Bank  of  Edina.  Edina, 

Missouri 
First  State  Community  Bank, 

Farmington,  Missouri 
Ozarks  Federal  Savings  and  Loan, 

Farmington,  Missouri 
The  Callaway  Bank,  Fulton.  Missouri 
Northland  National  Bank,  Gladstone, 

Missouri 
Bank  Northwest,  Hamilton,  Missouri 
Hannibal  National  Bank,  Hannibal, 

Missouri 
Bank  of  Hayti,  Hayti,  Missouri 
Eagle  Bank  &  Trust  Company  of 

Missouri,  Hillsboro,  Missouri 
The  Bank  of  Houston,  Houston, 

Missouri 
Bank  of  Iberia,  Iberia,  Missouri 
Jefferson  City  Highway  Credit  Union, 

Jefferson  City,  Missouri 
Business  Men's  Assurance  Company  of 

America,  Kansas  City,  Missouri 
Generations  Bank,  Kansas  City,  Missouri 
Kansas  City  Life  Insurance  Company, 

Kansas  City,  Missouri 
Kennett  National  Bank,  Kennett, 

Missouri 
Bank  of  Kimberling  City,  Kimberling 

City,  Missouri 
Lamar  Bank  &  Trust  Company,  Lamar, 

Missouri 
The  First  National  Bank.  Lamar, 

Missouri 
Central  Bank,  Lebanon,  Missouri 
Midwest  Bank  Centre,  Lemay,  Missouri 
Linn  State  Bank,  Linn,  Missouri 
Mercantile  Bank  of  Louisiana, 

Louisiana,  Missouri 
First  National  Bank,  Maiden,  Missouri 
Community  Bank  of  Marshall,  Marshall, 

Missouri 
Wood  &  Huston  Bank,  Marshall, 

Missouri 
First  National  Bank  of  Audrain  County, 

Mexico,  Missouri 
Peoples  Bank  of  the  Ozarks,  Nixa, 

Missouri 
First  Midwest  Bank  of  Piedmont, 

Piedmont,  Missouri  , 

Peoples  Savings  Bank  of  Rhineland, 

Rhineland,  Missouri 
The  State  Bank,  Richmond,  Missouri 
Town  &  Country  Bank,  Salem,  Missouri 
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Farmers  State  Bank,  S/B,  Schell  City, 

Missouri 
Third  National  Bank  of  Sedalia,  Sedalia, 

Missouri 
Senath  State  Bank,  Senath,  Missouri 
The  Community  Bank  of  Shell  Knob, 

Shell  Knob,  Missouri 
Citizens  National  Bank  of  Springfield, 

Springfield,  Missouri     ■ 
Old  Missouri  National  Bank, 

Springfield,  Missouri 
First  State  Bank  of  St.  Charles,  St. 

Charles,  Missouri 
Lindell  Bank  &  Trust  Company,  St. 

Louis,  Missouri 
Pioneer  Bank  &  Trust  Company,  St. 

Louis,  Missouri . 
The  PrivateBank,  St.  Louis,  Missouri 
Bank  of  Thayer,  Thayer,  Missovui 
Quarry  City  Savings  and  Loan 

Association,  Warrensburg,  Missouri 
First  State  Bank  of  Cando,  Cando,  North 

Dakota 
Citizens  State  Bank — Midwest,  Cavalier, 

North  Dakota 
Farmers  State  Bank,  Elgin,  North  Dakota 
State  Bank  of  Fargo,  Fargo,  North  Dakota 
Union  State  Bank.of  Fargo,  Fargo,  North 

Dakota 
U.S.  Bank  N.A.,  Fargo,  North  Dakota 
Wells  Fargo  Bank,  North  Dakota,  N.A., 

Fargo,  North  Dakota 
State  Bank  and  Trust  of  Kenmare, 

Kenmare,  North  Dakota 
Farmers  and  Merchants  State  Bank, 

Langdon,  North  Dakota 
United  Community  Bank  of  North 

Dakota,  Leeds,  North  Dakota 
First  Western  Bank  &  Trust,  Minot, 

North  Dakota 
Lakeside  State  Bank,  New  Town,  North 

Dakota 
McKenzie  Comity  Bank,  Watford  City, 

North  Dakota 
First  State  Bank  of  Claremont, 

Claremont,  South  Dakota 
BankStar  Financial,  Elkton,  South 

Dakota 
Farmers  State  Bank,  Flandreau,  South 

Dakota 
Dakotaland  Federal  Credit  Union, 

Huron,  South  Dakota 
BankFirst,  Sioux  Falls,  South  Dakota 
Home  Federal  Bank,  Sioux  Falls,  South 

Dakota 
F&M  Bank,  Watertown,  South  Dakota 
Wilmot  State  Bank,  Wilmot,  South 

Dctkota 
First  National  Bank  South  Dakota, 

Yankton,  South  Dakota 

Federal  Home  Loan  Bank  of  Dallas — 
District  9 

River  Valley  Bank,  Russellville, 

Alabama 
First  Community  Bank  of  Batesville, 

Batesville,  Arkansas 
Farmers  Bank  and  Trust  Company, 

Blytheville,  Arkansas 


First  State  Bank,  Conway,  Arkansas 
Bank  of  Dardanelle,  Dardanelle, 

Arkansas 
First  Financial  Bank,  El  Dorado, 

Arkansas 
Fordyce  Bank  &  Trust  Company, 

Fordyce,  Arkansas 
Forrest  City  Bank,  N.A.,  Forrest  City, 

Arkansas 
Benefit  Bank,  Ft.  Smith,  Arkansas 
First  State  Bank,  Huntsville,  Arkansas 
Simmons  First  Bank  of  South  Arkansas, 

Lake  Village,  Arkansas 
Bank  of  Lockesburg,  Lockesbiug, 

Arkansas 
Southern  State  Bank,  Malvern,  Arkansas 
Bank  of  Mulberry,  Mulberry,  Arkansas 
First  National  Bank  at  Paris,  Paris, 

Arkansas 
Delta  Trust  &  Bank,  Parkdale,  Arkansas 
Pine  Bluff  National  Bank,  Pine  Bluff, 

Arkansas 
Simmons  First  Bank  of  Northwest 

Arkansas,  Rogers,  Arkansas 
The  First  National  Bank  of  Springdale, 

Springdale,  Arkansas 
Red  River  Bank,  Alexandria,  Louisiana 
East  Federal  Credit  Union,  Baton  Rouge, 

Louisiana 
Bank  of  Coushatta,  Coushatta,  Louisiana 
St.  Tammany  Homestead  Savings  & 

Loan  Association,  Covington, 

Louisiana 
City  Savings  Bank  &  Trust  Company, 

DeRidder,  Louisiana 
Teche  Federal  Savings  Bank,  Franklin, 

Louisiana 
Florida  Parishes  Bank,  Hammond, 

Louisiana 
Coastal  Commerce  Bank,  Hoimia, 

Louisiana 
Synergy  Bank,  Houma,  Louisiana 
LBA  Savings  Bank,  Lafayette,  Louisiana 
Guaranty  Savings  and  Homestead 

Association,  Metairie,  Louisiana 
Mutual  Savings  and  Loem  Association, 

Metairie,  Louisiana 
Eureka  Homestead,  New  Orleans, 

Louisiana 
Hibemia  Homestead  &  Savings 

Association,  New  Orleans,  Louisiana 
Peoples  Bank  &  Trust  Company  of 

Pointe  Coupee  Parish,  Inc.,  New 

Roads,  Louisiana 
Homestead  Bank,  Ponchatoula, 

Louisiana 
Bank  of  West  Baton  Rouge,  Port  Allen, 

Louisiana 
Richland  State  Bank,  Rayville, 

Louisiana 
Bank,  of  Ringgold,  Ringgold,  Louisiana 
Ruston  Building  &  Loan  Association, 

Ruston,  Louisiana 
First  Louisiana  Bank,  Shreveport, 

Louisiana 
Bank  of  St.  Francisville,  St.  Francisville, 

Louisiana 
American  Bank,  Welsh,  Louisiana 
The  Bank  of  Commerce,  White  Castle, 

Louisiana 


Amory  Federal  Savings  &  Loan 

Association,  Amory,  Mississippi 
Spirit  Bank,  Belmont,  Mississippi 
The  Peoples  Bank,  Biloxi,  Mississippi 
Bank  of  Brookhaven,  Brookhaven, 

Mississippi 
The  Cleveland  State  Bank,  Cleveland, 

Mississippi 
Commerce  National  Bank,  Corinth, 

Mississippi 
Bank  of  Holly  Springs,  Holly  Springs, 

Mississippi 
First  National  Bank  of  Pine  Belt,  Laurel, 

Mississippi 
Community  Bank,  Meridian,  Mississippi 
Britton  &  Koontz  First  National  Bank, 

Natchez,  Mississippi 
Senatobia  Bank,  Senatobia,  Mississippi 
Mechanics  Bank,  Water  Valley, 

Mississippi 
Wells  Fargo  Bank  New  Mexico,  N.A., 

Albuquerque,  New  Mexico 
International  Bank,  Raton,  New  Mexico 
First  National  Bank  of  Ruidoso, 

Ruidoso,  New  Mexico 
Tucumcari  Federal  Savings  &  Loan 

Association,  Tucumcari,  New  Mexico 
First  State  Bank,  Athens,  Texas 
The  First  Nationeil  Bank  of  Athens, 

Athens,  Texas 
Southwest  Resource  Credit  Union, 

Baytown,  Texas 
First  National  Bank  of  Bridgeport, 

Bridgeport,  Texas 
Citizens  State  Bank,  Chandler,  Texas 
Citizens  State  Bank,  Cross  Plains,  Texas 
Zavala  County  Bank,  Crystal  City,  Texas 
Dallas  National  Bank,  Dallas,  Texas 
Dallas  Teachers  Credit  Union,  Dallas, 

Texas 
Mercantile  Bank  &  Trust,  FSB,  Dallas, 

Texas 
Landmark  Bank  N.A.,  Denison,  Texas 
First  United  Bank,  Dimmitt,  Texas 
First  National  Bank,  Dublin,  Texas 
Union  State  Bank,  Florence,  Texas 
Fort  Worth  National  Bank,  Fort  Worth, 

Texas 
Omni  American  Federal  Credit  Union, 

Fort  Worth,  Texas 
First  State  Bank,  Frankston,  Texas 
Seciu-ity  Bank,  N.A.,  Garland,  Texas 
Community  Bank,  Granbury,  Texas 
First  State  Bank,  Grapeland,  Texas 
Hebbronville  State  Bank,  Hebbronville, 

Texas 
Community  National  Bank,  Hondo, 

Texas 
Central  Bank,  Houston,  Texas 
MetroBank,  N.A.,  Houston,  Texas 
Paradigm  Bank  Texas,  Houston,  Texas 
Reliance  Standard  Life  Insurance 

Company  of  Texas,  Houston,  Texas 
Southwestern  National  Bank,  Houston, 

Texas 
Woodforest  National  Bank,  Houston, 

Texas 
Austin  Bank,  Texas  N.A.,  Jacksonville, 

Texas 
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Texas  State  Bank,  Joaquin,  Texas 
First  State  Bank,  Keene,  Texas 
First-Nichols  National  Bank,  Kenedy, 

Texas 
First  National  Bank  of  Lake  Jackson, 

Lake  Jackson,  Texas 
First  Federal  Savings  &  Loan 

Association,  Littlefield,  Texas 
PNB  Financial,  Lubbock.  Texas 
Mason  National  Bank,  Mason,  Texas 
Inter  National  Bank,  McAllen,  Texas 
Security  State  Bank,  McCamey,  Texas 
Mineola  Community  Bank,  S.S.B., 

Mineola,  Texas 
City  National  Bank,  Mineral  Wells, 

Texas 
American  National  Bank  of  Mt. 

Pleasant,  Mt.  Pleasant,  Texas 
Commercial  Bank  of  Texas,  N.A., 

Nacogdoches,  Texas 
Western  National  Bank,  Odessa,  Texas 
Orange  Savings  Bank,  Orange,  Texas 
Lone  Star  National  Bank,  Pharr,  Texas 
Beal  Bank,  SSB,  Piano,  Texas 
Security  National  Bank,  Quanah,  Texas 
South  Padre  Bank,  N.A.,  South  Padre 

Island,  Texas 
Town  and  Coimtry  Bank,  Stephenville, 

Texas 
Extraco  Banks,  N.A.,  Temple,  Texas 
Heritage  Savings  Bank,  SSB,  Terrell, 

Texas 
First  National  Bank  of  Bosque  County, 

Valley  Mills,  Texas 
FirstCapital  Bank,  ssb,  Victoria,  Texas 
Community  Bank  &  Trust,  Waco,  Texas 
First  National  Bank  of  Central  Texas, 

y/dLCO,  Texas 
Fannin  Bank,  Windom,  Texas 

Federal  Home  Loan  Bank  of  Topeka — 
District  10 

Citywide  Bank  of  Denver,  Aurora, 

Colorado 
Commerce  Bank,  Aiuora,  Colorado 
Premier  Members  Federal  Credit  Union, 

Boulder,  Colorado 
First  Charter  Federal  Credit  Union, 

Colorado  Springs,  Colorado 
First  National  Bank,  Cortez,  Colorado 
Del  Norte  Federal  Savings  &  Loan 

Association,  Del  Norte,  Colorado 
Colorado  United  Credit  Union,  Denver, 

Colorado 
Denver  Police  Federal  Credit  Union, 

Denver,  Colorado 
Premier  Bank,  Denver,  Colorado 
Bank  of  the  San  Juans,  Dinango, 

Colorado 
FirstBank  of  Evergreen,  Evergreen, 

Colorado 
Fort  Morgan  State  Bank,  Fort  Morgan, 

Colorado 
Bank  of  Grand  Jimction,  Grand  Junction, 

Colorado 
FirstBank  of  Greeley,  Greeley,  Colorado 
First  National  Bank,  Julesberg,  Colorado 
Kit  Carson  State  Bank,  Ki^Carson, 

Colorado 


The  State  Bank — La  Junta,  La  Jimta, 

Colorado 
First  National  Bank  of  Lake  City  & 

Creede,  Lake  City,  Colorado 
Home  State  Bank,  Loveland,  Colorado 
First  National  Bank  of  Paonia,  Paonia, 

Colorado 
FirstBank  of  Parker,  Parker,  Colorado 
The  First  National  Bank  of  Stratton, 

Stratton,  Colorado 
First  National  Bank  in  Belleville, 

Belleville,  Kansas 
"Bank  of  Commerce,  Chanute,  Kansas 
Home  Savings  Bank,  Chanute,  Kansas 
Farmers  and  Merchants  Bank,  Colby, 

Kansas 
Legacy  Bank,  Colwich,  Kansas 
The  State  Bank  of  Conway  Springs, 

Conway  Springs,  Kansas 
Farmers  and  Drovers  Bank,  Coimcil 

Grove,  Kansas 
Citizens  State  Bank  &  Trust  Company, 

Ellsworth,  Kansas 
State  Bank  of  Fredonia,  Fredonia, 

Kansas 
Gardner  National  Bank,  Gardner,  Kansas 
Commimity  Bank  of  the  Midwest,  Great 

Bend,  Kansas 
Halstead  Bank,  Halstead,  Kansas 
Emprise  Bank,  NA,  Hays,  Kansas 
First  National  Bank  of  Hoxie,  Hoxie, 

Kansas 
Security  Bank  of  Kansas  City,  Kansas 

City,  Kansas 
Douglas  County  Bank,  Lawrence,  Kansas 
First  National  Bank  and  Trust  of 

Leavenworth,  Leavenworth,  Kansas 
Horizon  National  Bank,  Leawood, 

Kansas 
Western  National  Bank,  Lenexa,  Kansas 
Farmers  National  Bank  of  Lincoln, 

Lincoln,  Kansas 
The  Lyons  State  Bank,  Lyons,  Kansas 
Farmers  State  Bank,  McPherson,  Kansas 
Mission  Bank,  Mission,  Kansas 
The  Mulvane  State  Bank,  Mulvane, 

Kansas 
Farmers  State  Bank,  Oakley,  Kansas 
First  National  Bank  of  Olathe,  Olathe, 

Kansas 
First  Kansas  Federal  Savings  Bank, 

Osawatomie,  Kansas 
Valley  View  State  Bank,  Overland  Park, 

Kansas 
Citizens  State  Bank,  Paola,  Kansas 
University  National  Bank,  Pittsburg, 

Kansas 
Sedgwick  State  Bank,  Sedgwick,  Kansas 
TriCentury  Bank,  Simpson,  Kansas 
The  First  National  Bank  and  Trust,  St. 

John,  Kansas 
First  Bank,  Sterling,  Kansas 
Valley  State  Bank,  Syracuse,  Kansas 
The  Tampa  State  Bank,  Tampa,  Kansas 
Community  National  Bank,  Topeka,. 

KansEis 
Kaw  Valley  State  Bank  and  Trust 

Company,  Topeka,  Kansas 
Chisholm  Trail  State  Bank,  Wichita, 

Kansas 


INTRUST  Bank,  National  Association, 

Wichita,  Kansas 
The  State  Bank,  Winfield,  Kansas 
Bank  of  Wyandotte,  Wyandotte,  Kansas 
Bank  of  the  Valley,  Bellwood,  Nebraska 
Bank  of  Bennington,  Bennington, 

Nebraska 
Washington  Coimty  Bank,  Blair, 

Nebraska 
Custer  Federal  Savings  &  Loan 

Association,  Broken  Bow,  Nebraska 
First  Central  Bank,  Cambridge,  Nebraska 
Citizens  State  Bank,  Carleton,  Nebraska 
Deeuel  Coimty  State  Bank,  Chappell, 

Nebraska 
First  Bank  and  Trust  Company,  Cozad, 

Nebraska 
Jefferson  Coimty  Bank,  Daykin, 

Nebraska 
First  National  Bank  in  Exeter,  Exeter, 

Nebraska 
Famam  Bank,  Famam,  Nebraska 
American  National  Bank  of  Fremont, 

Fremont,  Nebraska 
First  State  Bank,  Fremont.  Nebraska 
Gothenburg  State  Bank  and  Trust  , 

Company,  Gothenburg.  Nebraska 
Henderson  State  Bank,  Henderson, 

Nebraska 
First  State  Bank  of  Enders/Imperial, 

Imperial,  Nebraska 
Kearney  State  Bank  and  Trust  Company, 

Kearney,  Nebraska 
Farmers  State  Bank,  Maywood, 

Nebraska 
First  Central  Bank  McCook.  National 

Association,  McCook,  Nebraska 
Farmers  and  Merchants  Bank,  Milligan, 

Nebraska 
Centennial  Bank,  Omaha.  Nebraska 
First  National  Bank  of  Omaha.  Omaha, 

Nebraska 
Nebraska  State  Bank  of  Omaha,  Omaha, 

Nebraska 
Potter  State  Bank  of  Potter.  Potter. 

Nebraska 
Peoples  Webster  City  Bank.  Red  Cloud, 

•Nebraska 
First  JState  Bank,  Shelton,  Nebraska 
Hometown  Bank,  Sumner,  Nebraska 
Sutton  State  Bank.  Sutton.  Nebraska 
First  National  Bank  of  Syracuse, 

Syracuse,  Nebraska 
CerescoBank,  Wahoo,  Nebraska 
Citizens  Bank  of  Ada,  Ada,  Oklahoma 
First  National  Bank  in  Altus,  Altus, 

Oklahoma 
Stockmans  Bank,  Altus.  Oklahoma 
The  First  National  Bank  and  Trust 

Company  of  Broken  Arrow.  Broken 

Arrow.  Oklahoma 
Bank  of  Commerce.  Chelsea.  Oklahoma 
Farmers  Exchange  Bank,  Cherokee, 

Oklahoma 
First  National  Bank  and  Trust  Company, 

Chickasha,  Oklahoma 
1st  Bank  Oklahoma,  Claremore, 

Oklahoma 
The  First  National  Bank  in  Durant, 

Durant,  Oklahoma 
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American  Bank  &  Trust,  Edmond, 

Oklahoma 
Bank  Elgin,  N.A.,  Elgin,  Oklahoma 
Bank  of  Western  Oklahoma,  Elk  City, 

Oklahoma 
Liberty  Federal  Savings  Bank,  Enid, 

Oklahoma 
Fairview  Savings  and  Loan  Association, 

Fairview,  Oklahoma 
Oklahoma  State  Bank,  Guthrie. 

Oklahoma 
City  National  Bank  &  Trust  Company, 

Guymon,  Oklahoma 
The  Bank  of  Kremlin,  Kremlin, 

Oklahoma 
Exchange  National  Bank  of  Moore, 

Moore,  Oklahoma 
The  Morris  State  Bank,  Morris*^ 

Oklahoma 
Bank  of  Nichols  Hills,  Oklahoma  City, 

Oklahoma 
First  Seciirity  Bank  and  Trust  Company, 

Oklahoma  City,  Oklahoma 
Oklahoma  Educators  Credit  Union, 

Oklahoma  City,  Oklahoma 
NBC  Bank,  Pawhuska,  Oklahoma 
Osage  Federal  Savings  and  Loan 

Association,  Pawhuska,  Oklahoma 
Security  Bank,  ,  NA,  Pawnee,  Oklahoma 
Exchange  Bank  and  Trust  Company, 

Perry,  Oklahoma 
Central  Bank  of  Poteau,  Poteau, 

Oklahoma 
First  Pryority  Bank,  Pryor,  Oklahoma 
Peoples  Bank  &  Trust  Company,  Ryan, 

Oklahoma 
InterBank,  N.A.,  Sayre,  Oklahoma 
Southwest  State  Bank,  Sentinel, 

Oklahoma 
Advantage  Bank,  Spencer,  Oklahoma 
Bank  of  Commerce,  Stilwell,  Oklahoma 
American  Bank  and  Trust,  Tulsa, 

Oklahoma 
Bank  South,  NA,  Tidsa,  Oklahoma 
Sooner  State  Bank,  Tuttle,  Oklahoma 
Bank  of  Union,  Union  City,  Oklahoma 
First  State  Bank,  Valliant,  Oklahoma 
Citizens'  Bank,  Velma,  Oklahoma 
First  State  Bank,  Watonga,  Oklahoma 
Peoples  Bank,  Westville,  Oklahoma 
Yukon  National  Bank,  Yukon, 

Oklahoma 

Federal  Home  Loan  Bank  of  San 
Francisco — District  11 

Centiuy  Bank,  Scottsdale,  Arizona 
Placer  Sierra  Bank,  Auburn,  California 
Los  Angeles  National  Bank,  Buena  Park, 

California 
Burbank  City  Employees  Federal  Credit 

Union,  Burbank,  California 
Western  Security  Bank,  N.A.,  Burbank, 

California 
Pan  American  Bank,  FSB,  Burlingame, 

California 
Pacific  Trust  Bank,  FSB,  Chula  Vista, 

California 
Pacific  Trust  Federal  Credit  Union, 

Chula  Vista,  California 


Clovis  Community  Bank,  Clovis, 

California 
Mt.  Diablo  National  Bank,  Danville, 

California 
Rockwell  Federal  Credit  Union, 

Downey,  California 
Havirthorne  Savings,  FSB,  El  Segundo, 

California 
Centennial  Bank,  Fountain  Valley, 

California 
Murphy  Bank,  Fresno,  California 
Kerman  State  Bank,  Kerman,  California 
Eldorado  Bank,  Laguna  Hills,  C^ifornia 
Marathon  National  Bank,  Los  Angeles, 

California 
use  Federal  Credit  Union,  Los  Angeles, 

California 
Yosemite  Bank,  Mariposa,  California 
Trust  Bank,  Monterey  Park,  California 
Downey  Savings  and  Loan  Association, 

F.A.,  Newport  Beach,  California 
American  Commercial  Bank,  Oxnard, 

California 
Kaiser  Permanante  Federal  Credit 

Union,  Pasadena,  California 
Heritage  Oaks  Bank,  Paso  Robles, 

California 
Rancho  Santa  Fe  National  Bank,  Rancho 

Santa  Fe,  California 
Tehama  Bank,  Red  Bluff,  California 
Redlands  Centenial  Bank,  Redlands, 

California 
Provident  Central  Credit  Union, 

Redwood  City,  California 
Provident  Bank,  Riverside,  California 
The  Bank  of  Hemet,  Riverside, 

California 
First  Federal  Credit  Union,  Sacramento, 

California 
River  City  Bank,  Sacramento,  California 
Business  Bank  of  California,  San 

Bernardino,  California 
Neighborhood  National  Bank,  San 

Diego,  California 
San  Diego  National  Bank,  San  Diego, 

California 
Bank  of  the  Orient,  San  Francisco, 

California 
Five  Star  Bank,  San  Francisco, 

California 
Pacific  Coast  Bankers'  Bank,  San 

Francisco,  California 
Pacific  IBM  Employees  Credit  Union, 

San  Jose,  California 
Tamalpais  Bank,  San  Rafael,  California 
First  National  Bank  of  Central 

California,  Santa  Barbara,  California 
Santa  Cruz  Commimity  Credit  Union, 

Santa  Cruz,  California 
Los  Padres  Bank,  Solvang,  California 
Sonoma  Valley  Bank,  Sonoma, 

California 
Bank  of  Stockton,  Stockton,  California 
South  Bay  Bank,  Torrance,  California 
Sierra  West  Bank,  Truckee,  California 
First  Security  Bank  of  California,  NA, 

West  Covina,  California 
Universal  Bank,  West  Covina,  California 
Quaker  City  Bank,  Whittier,  California 


Feather  River  State  Bank,  Yuba  City, 

California 
Business  Bank  of  Nevada,  Las  Vegas, 

Nevada 

Federal  Home  Loan  Bank  of  Seattle — 
District  12 

Credit  Union  1,  Anchorage,  Alaska 
Citizens  Security  Bank  (Guam),  Inc., 

Agana,  Guam 
FirstBank  Northwest,  Lewiston,  Idaho 
Idaho  Central  Credit  Union,  Pocatello, 

Idaho 
Panhandle  State  Bank,  Sandpoint,  Idaho 
First  Citizens  Bank  of  Billings,  Billings,  . 

Montana 
First  Citizens  Bank  of  Butte,  Butte, 

Montana 
Dutton  State  Bank,  Dutton,  Montana 
Heritage  Bank,  Fort  Benton,  Montana 
Valley  Bank  of  Glasgow,  Glasgow, 

Montana 
1st  Liberty  Federal  Credit  Union,  Great 

Falls,  Montana 
Independence  Bank,  Havre,  Montana 
First  National  Bank  of  Lewistown, 

Lewistown,  Montana 
Empire  Bank,  Livingston,  Montana 
Community  Bank-Missoula,  Inc., 

Missoula,  Montana 
First  Security  Bank  of  Missoula, 

Missoula,  Montana 
Ronan  State  Bank,  Ronan,  Montana 
Basin  State  Bank,  Stanford,  Montana 
Pioneer  Bank,  A  F.S.B.,  Baker  City, 

Oregon 
Evergreen  FS  &  LA,  Grants  Pass,  Oregon 
Bank  of  Eastern  Oregon,  Heppner, 

Oregon  % 

Klamath  First  FS  &  LA,  Klamath  Falls, 

Oregon 
South  Valley  Bank  and  Trust,  Klamath 

Falls,  Oregon 
American  Pacific  Bank,  Portland, 

Oregon 
Bank  of  America  Oregon,  N.A., 

Portland,  Oregon 
USU  Community  Credit  Union,  Logan, 

Utah 
BMW  Bank  of  North  America,  Salt  Lake 

City,  Utah 
Franklin  Templeton  Bank  &  Trust, 

F.S.B.,  Salt  Lake  City,  Utah 
Washington  Mutual  Bank,  Salt  Lake 

City,  Utah 
Valley  Bank,  Auburn,  Washington 
American  Marine  Bank,  Bainbridge 

Island,  Washington 
Charter  Bank,  Bellevue,  Washington    ' 
Fife  Commercial  Bank,  Fife,  Washington 
The  Bank  of  Washington,  Lynnwood, 

Washington 
Whidbey  Island  Bank,  Oak  Harbor, 

Washington 
Olympia  Federal  Savings  &  Loan 

Association,  Olympia,  Washington 
Twin  County  Credit  Union,  Olympia, 

Washington 
First  FS  &  LA  of  Port  Angeles.  Port 

Angeles,  Washington 
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Riverview  Community  Bank,  Riverview, 

Washington 
Asia  Europe  Americas  Bank,  Seattle, 

Washington 
Key  Bank,  N.A.,  Seattle,  Washington 
Northwest  International  Bank,  Seattle, 

Washington 
Seattle  Savings  Bank,  Seattle, 

Washington 
Washington  Mutual  Bank,  Seattle, 

Washington 
Western  United  Life  Assurance 

Company,  Seattle,  Washington 
Simpson  Community  Federal  Credit 

Union,  Shelton,  Washington 
Fanners  &  Merchants  Bank  of  Rockford, 

Spokane,  Washington 
Old  Standard  Life  Insurance  Company, 

Spokane,  Washington 
Yakima  Federal  Savings  and  Loan 

Association,  Yakima,  Washington 
American  National  Bank  of  Rock 

Springs,  Rock  Springs,  Wyoming 
The  Rock  Springs  National  Bank,  Rock 

Springs,  Wyoming 
Tri-County  Bank,  Torrington,  Wyoming 

n.  Public  Comments 

To  encoiuage  the  submission  of 
public  comments  on  the  community 
support  performance  of  Bank  members, 
on  or  before  January  31,  2003,  each 
Bank  will  notify  its  Advisory  Council 


and  nonprofit  housing  developers, 
commimity  groups,  and  other  interested 
parties  in  its  disteict  of  the  members 
selected  for  commimity  support  review 
in  the  2002-03  fourth  quarter  review 
cycle.  12  CFR  944.2(b)(2)(ii).  In 
reviewing  a  member  for  community 
support  compliance,  the  Finance  Board 
will  consider  any  public  comments  it 
has  received  concerning  the  member.  12 
CFR  944.2(d).  To  ensiue  consideration 
by  the  Finance  Board,  comments 
concerning  the  community  support 
performance  of  members  selected  for  the 
2002-03  fourth  quarter  review  cycle 
must  be  delivered  to  the  Finance  Board 
on  or  before  the  March  3,  2003  deadline 
for  submission  of  Community  Support 
Statements.  By  the  Federal  Housing 
Finance  Board. 

Dated:  January  9,  2003. 
Arnold  Intrater, 
General  Counsel. 

(FR  Doc.  03-785  Filed  1-16-03;  8:45  am) 
BILUNG  CODE  672S-01-P 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b){2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  ndes.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transaciton  No. 


Acquiring 


Acquired 


Entities 


Transactions  Granted  Early  Termination,  12/09/2002 


20030026 


National  Fuel  Gas  Company 


Duke  Energy  Corporation 


Empire  State  Pipeline  Company,  Inc. 
St.  Clair  Pipeline  Company,  Inc. 
Transactions  Granted  Early  Termination,  12/10/2002 


20030134 

20030155 
20030156 

20030169 

20030178 
20030179 


Groups  Danone 


SHPS,  fnc 

Visa  U.S.A.  Inc. 

BC  Gas  Inc 


O'Charley's  Inc. 
O'Charle/s  Inc. 


Sparkling  Spring  Water  Holdings 
Limited. 

eBenX,  Inc 

Visa  Intemational  Service  Asso- 
ciation. 

EnCana  Corporation 


99  Boston  Inc 

Doe  Family  11,  LLC 


Sparking  Spring  Water  Holdings  Umlted. 

eBenX,  Inc. 
Inovant,  Inc. 

EnCana  Pipelines  (USA)  Inc.    ■ 
Express  Holdings  (USA)  Inc. 
99  Boston  Inc. 
Doe  Familym  II,  LLC. 


Transactions  Granted  Early  Termination,  12/11/2002        ^ 


20030141 rlhe  Charles  A.  Sammons  1987. 

Charitable  Remainder  Trust  #2  .. 


Sun   Ufe   Financial   Services  of 
Canada  Inc. 


Clarica  U.S.  Inc. 


Transactions  Granted  Early  Termination,  12/12/2002 


20030112 


3M  Company 


Coming  Incorporated Coming  Precision  Lens  Incorporated. 


Transactions  Granted  Early  Termination,  12/13/2002 


20030124 
20030157 
20030174 
20030176 

20030185 
20030195 
20030199 


Berlarelli  &  Cie 

Behrman  Capital  III,  LP  

Sherritt  Intemational  Corporation 
Highfields  Capital  Ltd.  c/o  Gold- 
man Sachs. 

Mohamed  Bin  Issa  Al  Jaber 

The  Williams  Companies,  Inc 

H.I.G.  Capital  Partners  III.  LP 


Amgen  Inc 

Elan  Corporation 

Fording  Inc 

Stilwell  Financial,  Inc 


pIc 


Philipp  Holzmann  AG  II  

The  Williams  Companies,  Inc  ... 
J.W.  Child  Equity  Partners.  LP 


Immunex  Corporation 
Athena  Diagnostics,  Inc. 
Fording  Inc. 
Stilwell  Financial,  Inc.        t 

J.A.  Jones  Inc. 
Gulf  Liquids  Holdings  LLC 
DESA  Holdings  Corporation 
DESA  Intemational,  Inc. 
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Transaciton  No. 

Acquiring 

Acquired 

Entities 

Transactions  Granted  Early  Termination,  12/16/2002 

20030163  

Plug  Power  Inc 

H  Power  Corp 

H  Power  Corp. 

RNC  Acquisition  Corp. 

Republic  National  Cabinet  Corporation. 

Household  Intemational  Inc 

20030165  

Cypress  Merchant  Banking  Part- 
ners II. 

Cypress  Merchant  Banking  Part- 
ners II  LP. 

HSB  Holding  pic  

RNC  Acquisition  Corp 

20030166  

20030167  

Republrc   National   Cabinet  Cor- 
poration. 

Household  Intemational,  Inc 

Pokka  Corporation  

The  Procter  &  Gramble  Company 

Vigilant  Holdings  LLC  

Vector  Capital  Management  LLC 

US  Investigations  Sen/ices,  Inc. 
ESOT. 

20030172    

The  Coca-Cola  Company  

The  Clorox  Company  

Pokka  USA  Inc 

20030175  

The  Procter  &  Gamble  Company 

Trend  Holdings,  Inc. 

Vector  Partners  Limited  Partnership. 

Vector  TradePipe,  LLC. 

Vector  Trading,  LLC. 

U.S.  lnvestigations,Sen/ices,  Inc. 

20030192  

20030193  

Eari  E.  Payton 

Bank  of  America  Corporation  

Welsh,     Carson,     Anderson     & 
Stowe  IX,  LP. 

20030197  

Transactions  Granted  Early  Termination,  12/17/2002 

20030177 

Farm   Bureau   Mutual   Insurance 
Company. 

The  Kansas  Farm  Bureau  

The  Kansas  Farm  Bureau 

Transactions  Granted  Early  Termination,  12/18/2002. 

20030140  

20030198  



Glaxo  SmithKline  pic  

Fritz  Gerber 

Theravance,  Inc 

ANTISOMA  pic  

Theravance,  Inc. 
Antisoma  Research  Ltd. 

Transactions  Granted  Early  Termination,  12/19/2002 

20030180  

20030183  

20030186  

Hormel  Foods  Corporation  

J.P.  Morgan  Chase  &  Co  

HCA  Inc 

Imperial  Sugar  Company 

Allianz  Aktiengesellschaft 

Health  Midwest  

Diamond  Crystal  Brands,  Inc. 
Diamond  Crystal  Holdings,  Inc. 
DrKW  Finance  Inc. 
Health  Midwest 

20030194  

Wolseley  pic 

JELD-WEN  HOLDINGS,  Inc 

JELD-WEN   Inc 

Walker  Lumber  Company. 

Transactions  Granted  Early  Termination,  12/20/2002 

20030203 

Cadence  Design  Systems,  Inc  .... 

Celestry    Design    Technologies, 
Inc. 

Celestry  Design  Technologies,  Inc. 

Transactions  Granted  Early  Termination,  12/23/2002 

20020934  

20030173  

Baxter  International  Inc 

Tecumseh  Products  Company  .... 

General  Electric  Company 

Quadrangle  (GT)  Capital  Partners 

LP. 
Quadrangle  (GT)  Capital  Partners 

LP. 
The  Pepsi  Bottling  Group,  Inc  

Wyeth 

Invensys  pic 

Wyeth  Pharmaceuticals  Inc. 

Eaton  Technologies,  Inc. 

Fasco  Australia  Pty  Limited, 

Fasco  Industries,  Inc., 

Fasco  Motors  (Thailand)  Limited 

Fasco  Motors  Limited, 

Osmonics,  Inc. 

GT  Merchandising  &  Licensing  Corp. 

Good  Times  Entertainment  Limited. 

Pepsi  Cola  Buffalo  Bottling  Corporation. 

20030202  

20030208  

20030209  

20030211  

Osmonics,  Inc 

GT   Merchandising   &   Licensing 
Corp. 

Good  Times  Entertainment  Lim- 
ited. 

Pepsi  Cola  Buffalo  Bottling  Cor- 
poration. 

Transactions  Granted  Early  Termination,  12/24/2002 

20030149  

20030182  

Herbst  Gaming,  Inc 

King  Pharmaceutk:als,  Inc 

Intemational  Game  Technology  .. 
Aventis  Pharmaceuticals,  Inc  

Anchor  Coin,  Inc. 

Transactions  Granted  Early  Termination,  12/27/2002 

20030216  

Deseret    Management    Corpora- 
tion. 

Simmons  Media  Group,  LLC  

Simmons  Media  Group,  LLC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Hallman, 
Contact  Representative,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 


303.  Washington,  DC  20580,  (202)  32&- 
3100. 


By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[PR  Doc.  03-1077  Filed  1-16-03;  8:45  am] 
BILUNG  COOE  6750-01-M 


Federal  Register / Vol.  68,  No.  12 /Friday,  January  17,  2003 /Notices 


2557 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics  (NCVHS), 
Workgroup  on  the  National  Health 
Information  Infrastructm-e. 

Time  and  Date:  9  a.m.-5  p.m.,  January 
27,  2003;  9  a.m.-4  p.m.,  January  28, 
2003. 

Place:  Hubert  H.  Humphrey  Building, 
Room  705A,  200  Independence  Avenue 
SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  hearing  will  focus  on 
two  broad  issues.  First,  the  national 
information  infrastructure  (Nil) — 
advanced  computing  and 
communications  technologies — and 
how  tlie  health  sector's  needs  can  be 
served  by  the  Nil.  Speakers  representing 
advanced  R&D  activities  will  be  joined 
by  health  experts.  Second,  the  personal 
health  dimension  of  the  National  Health 
Information  Infrastructm-e  is  outlined  in 
the  NCVHS  report,  "Information  for 
Health."  Speakers  will  address  such 
issues  as  how  a  personal  health  record 
(PHR)  can  help  support  individual 
health  and  health  care  needs,  and  the 
technical  issues  related  to  a  PHR. 

Contact  Person  for  More  Information: 
Substantive  program  information  as 
well  as  summaries  of  meetings  and  a 
roster  of  committee  members  may  be 
obtained  from  Mary  Jo  Deering,  Lead 
Staff  Person  for  the  NCVHS  Workgroup 
on  the  National  Health  Information 
Infrastructure,  Office  of  the  Assistant 
Secretary  for  Public  Health  and  Science, 
DHHS,  Room  738G,  Hiunphrey 
Building,  200  Independence  Avenue 
SW..  Washington,  DC  20201,  telephone 
(202)  260-2652,  or  Marjorie  S. 
Greenberg,  Executive  Secretary,  NCVHS, 
NCHS,  CDC,  Room  1100,  Presidential 
Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone 
(301)  436-7050.  Information  also  is 
available  on  the  NCVHS  home  page  of 
the  HHS  Web  site:  http:// 
www.ncvhs.hhs.gov/,  where  an  agenda 
for  the  meeting  will  be  posted  when 
available. 

Dated:  January  7.  2003. 
James  Scanlon, 

Acting  Director,  Office  of  Science  and  Data 
Policy,  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation. 
(FR  Doc.  03-1080  Filed  1-1&-03;  8:45  am] 
BUJNG  CODE  41S1-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality;  Notice  of  Meeting 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2),  aimouncement  is 
made  of  a  Health  Care  Policy  and 
Research  Special  Emphasis  Panel  (SEP) 
meeting. 

The  Health  Care  Policy  and  Research 
Special  Emphasis  Panel  is  a  group  of 
experts  in  fields  related  to  health  care 
research  who  are  invited  by  the  Agency 
for  Health  care  Research  and  Quality 
(AHRQ),  and  agree  to  be  available,  to 
conduct  on  an  as  needed  basis, 
scientific  reviews  of  applications  for 
AHRQ  support.  Individual  members  of 
the  Panel  do  not  attend  regularly- 
scheduled  meetings  and  do  not  serve  for 
fixed  terms  or  long  periods  of  time. 
Rather,  they  are  asked  to  participate  in 
particular  review  meetings  which 
require  their  type  of  expertise. 

Substantial  segments  of  the  upcoming 
SEP  meeting  listed  below  will  be  closed 
to  the  public  in  accordance  with  the 
Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  Appendix  2 
and  5  U.S.C.  552b(c)(6).  Grant 
applications  for  AHRQ  National 
Research  Service  Award  Institutional 
Research  Training  Grant  (T32)  Awards 
are  to  be  reviewed  and  discussed  at  this 
meeting.  These  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the 
applications.  This  information  is 
exempt  from  mandatory  disclosure 
under  the  above-cited  statutes. 

SEP  Meeting  on:  AHRQ  National 
Research  Service  Awards  Institutional 
Research  Training  Grant  (T32)  Awards. 

Date:  February  23-25,  2003  (Open  on 
February  23  bom  7  p.m.  to  7:15  p.m. 
and  closed  for  remainder  of  the 
meeting). 

Place:  Doubletree  Hotel,  1750 
Rockville  Pike,  Rockville,  Maryland 
20852. 

Contact  Person:  Anyone  wishing  to 
obtain  a  roster  of  members,  agenda  or 
minutes  of  the  nonconfidential  portions 
of  this  meeting  should  contact  Mrs. 
Bonnie  Campbell,  Committee 
Management  Officer,  Office  of  Research 
Review,  Education  and  Policy.  AHRQ, 
2101  East  Jefferson  Street,  Suite  400, 
Rockville,  Maryland  20852,  Telephone 
(301) 594-1846. 

Agenda  items  for  this  meeting  are 
subject  to  change  as  priorities  dictate. 


Dated:  January  8,  2003. 
Carolyn  M.  Clancy, 

Acting  Director. 

[FR  Doc.  03-1059  Filed  1-16-03;  8:45  am) 

BILLING  COO€  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  immunization 
Practices:  Conference  Call  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  conference  call 
meeting. 

Name:  Advisory  Committee  on 
Immunization  Practices  (ACIP). 

Time  and  Date:  2-4  p.m.,  January  14, 
2003. 

Place:  The  conference  call  will 
originate  at  the  National  Immunization 
Program  (NIP),  in  Atlanta,  Georgia. 
Please  see  SUPPLEMErfTARY  INFORMATION 
for  details  on  accessing  the  conference 
call. 

Status:  Open  to  the  public,  limited 
only  by  the  availability  of  telephone 
ports. 

Purpose:  The  Committee  is  charged 
with  advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents. 
In  addition,  under  42  U.S.C.  1396s,  the 
Committee  is  mandated  to  establish  and 
periodically  review  and,  as  appropriate, 
revise  the  list  of  vaccines  for 
administration  to  vaccine-eligible 
children  through  the  Vaccines  for 
Children  (VFC)  program,  along  with 
schedules  regarding  the  appropriate 
periodicity,  dosage,  and 
contraindications  applicable  to  the 
vaccines. 

Matters  to  be  Discussed:  The  Advisory 
Committee  on  Immunization  Practices 
will  convene  by  conference  call  to 
discuss  the  draft  Supplemental 
Recommendations  of  the  Advisory 
Committee  on  Immunization  Practices 
(ACIP)  and  the  Healthcare  Infection 
Control  Practices  Advisory  Committee 
(HICPAC)  for  Use  of  Smallpox  Vaccine 
in  a  Pre-Event  Smallpox  Vaccination 
Program. 

SUPPLEMENTARY  INFORMATION:  This 
conference  call  is  scheduled  to  begin  at 
2  p.m.,  Eastern  Standard  Time.  To 
participate  in  the  conference  call,  please 
dial  1-800-713-1971  and  enter 
conference  code  270461.  You  will  then 
be  automatically  connected  to  the  call. 
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As  provided  under  41  CFR  102- 
3.150(b),  the  public  health  urgency  of 
this  agency  business  requires  that  the 
meeting  be  held  prior  to  the  first 
available  date  for  publication  of  this 
notice  in  the  Federal  Register. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Demetria  Gardner,  Epidemiology  and 
Surveillance  Division,  National 
Immunization  Program,  CDC,  1600 
Clifton  Road,  NE,  (E-61),  Atlanta, 
Georgia  30333,  telephone  404/639- 
8096,  fax  404/639-8616. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  aimouncements  of 
meetings  and  other  committee 
management  activities  for  both  the  CDC 
and  ATSDR. 

Dated:  January  13,  2003. 
Burma  Burch, 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-1072  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Council  for  the  Elimination  of 
Tuberculosis:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  council 
meeting. 

Name:  Advisory  Council  for  the 
Elimination  of  Tuberculosis  (ACET). 

Times  and  Dates:  8:30  a.m.-5  p.m., 
February  4,  2003.  8:30  a.m.-12  p.m., 
February  5,  2003. 

Place:  Corporate  Square,  Building  8, 
1st  Floor  Conference  Room,  Atlanta, 
Georgia  30333,  telephone  404/639- 
8008. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  100 
people. 

Purpose:  This  council  advises  and 
makes  recommendations  to  the 
Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for 
Health,  and  the  Director,  CDC,  regarding 
the  elimination  of  tuberculosis. 
Specifically,  the  Council  makes 
recommendations  regarding  policies, 
strategies,  objectives,  and  priorities; 
addresses  the  development  and 
application  of  new  technologies;  and 
reviews  the  extent  to  which  progress  has 


been  made  toward  eliminating 
tuberculosis. 

Matters  to  be  Discussed:  Agenda  items 
include  issues  pertaining  to  latent  TB 
Infection,  United  States  Agency  for 
International  Development  Initiatives  in 
Tuberculosis,  and  other  TB  related 
topics. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Infonnation: 
Paulette  Ford-Knights,  National  Center 
for  HIV,  STD,  and  TB  Prevention,  1600 
Clifton  Road,  NE,  M/S  E-07,  Atlanta, 
Georgia  30333,  telephone  404/639- 
8008. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  13,  2003. 
Burma  Burch, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-1069  Filed  1-16-03;  8:45  am] 
BIUJNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifiers:  CMS-R-72,  CMS- 
10042,  CMS-10081] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  sununary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
infonnation  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accxiracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 


be  collected;  and  (4)  the  use  of    ' 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1)  Type  of  Infonnation  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Information  Collection  Requirements  in 
42  CFR  478.18,  478.34,  478.36,  and 
478.42,  QIO  Reconsiderations  and 
Appeals;  Form  No.:  CMS-R-72  (OMB# 
0938-0443);  Use:  These  regulations 
contain  procedures  for  QIOs  (formerly 
known  as  PROs)  to  use  in 
reconsideration  of  initial 
determinations.  The  information 
requirements  contained  in  these 
regulations  are  on  QIOs  to  provide 
information  to  parties  requesting  a 
reconsideration.  These  parties  will  use 
the  information  as  guidelines  for  appeal 
rights  in  instances  where  issues  are  still 
in  dispute.;  Frequency:  On  occasion; 
Affected  Public:  Individuals  or 
Households  and  Business  or  other  for- 
profit;  Number  of  Respondents:  2,509; 
Total  Annual  Responses:  5,228;  Total 
Annual  Hours:  2,882. 

(2)  Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Medicare  Part  A 
Provider  and  Durable  Medical 
Equipment  Supplier  Satisfaction 
Survey;  Form  No.:  CMS-10042  (OMB# 
0938-NEW);  Use:  This  is  a  request  for 
clearance  of  a  survey  questionnaire  to 
conduct  a  standardized  random  sample 
of  Part  A  providers'  and  DME  suppliers' 
satisfaction  of  their  experience  with 
their  Medicare  contractor's  performance 
in  its  administration  of  the  Medicare- 
fee-for-service  program.  The  purpose  of 
this  study  is  to  develop  a  baseline 
measure  of  providers'  and  suppliers' 
satisfaction  with  Medicare  contractors 
by  administering  a  survey  to  15,000 
providers  and  suppliers,  5,000  serviced 
by  each  of  the  following  contractors: 
Connecticut  General  Life  Insurance 
Company  (CIGNA)-D,  Palmetto 
Government  Business  Administrators 
(PBGA)-D,  and  United  Government 
Services,  LLC  (UGS)-Part  A.  The  data 
collected  will  be  interpreted  to  produce 
indicators  of  the  contractor's  quality  of 
performance.;  Frequency:  Annually; 
Affected  Public:  Business  or  other  for- 
profit,  and  Not-for-profit  institutions; 
Number  of  Respondents:  4,500;  Total 
Annual  Responses:  4,500;  Total  Annual 
Hours:  1,125. 

(3)  Type  of  Information  Request:  New 
Collection;  Title  of  Information 
Collection:  Data  Collection  for 
Administering  the  Survey  for  the 
Evaluation  of  the  Demonstration  to 
Maintain  Independence  and 
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Employment  (DMIE);  Fonn  No.:  CMS- 
10081  (OMB#  0938-NEW);  Use:  The 
DMIE  Programs,  funded  by  CMS  under 
Title  II  of  the  Federal  Ticket  to  Work 
Legislation,  provide  Medicaid  coverage 
to  low-income  working  populations. 
The  Survey  Evaluation  is  designed  to 
assess  the  impact  of  the  Mississippi 
DMIE  program  on  access  to  care,  health 
status  and  quality  of  life,  workforce 
participation,  etc.;  Frequency:  Annually; 
Affected  Public:  Individuals  or 
Households,  and  State,  Local,  or  Tribal 
Gov.;  Number  of  Respondents:  928; 
Total  Annual  Responses:  928;  Total 
Annual  Hours:  253. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://cms.bhs.gov/ 
regulations/ pra/ default. asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room:  C5-14-03,  7500  Security 
Boxilevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  January  9,  2003. 
John  P.  Burke,  III, 

CMS  Reports  Clearance  Officer,  Office  of 
Strategic  Operations  and  Strategic  Affairs, 
Division  of  Regulations  Development  and 
Issuances. 
[FR  Doc.  03-1054  Filed  1-16-03;  8:45  am] 

BILUN6  CODE  4120-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifiers:  CMS-R-284] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

Agency:  Centers  for  Medicare  and 
Medicaid  Services.  In  compliance  with 
the  requirement  of  section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995, 
the  Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 


Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicaid 
Statistical  Information  System  (MMIS); 
Form  No.:  HCFA-R-0284  (OMB#  0938- 
0345);  Use:  State  data  are  reported  by  a 
Federally  mandated  process  known  as 
MSIS.  These  data  are  the  basis  for 
Medicaid  actuarial  forecasts  for  service 
utilization  and  costs;  Medicaid 
legislative  analysis  and  cost  savings 
estimates;  and  for  responding  to 
requests  for  information  from  CMS 
components,  the  Department,  Congress, 
and  other  customers.  The  national  MSIS 
database  will  contain  details  that  will 
allow  constructive  or  predictive  analysis 
of  today's  Medicaid  issues  (e.g., 
pregnant  women,  and  infants); 
Frequency:  Quarteily.^ffected  Public: 
State,  Local,  or  Tribal  Government; 
Number  of  Respondents:  53;  Total 
Annual  Responses:  212;  Total  Annual 
Hours:  7,420. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/ pra/ default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  nimiber,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  at  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affsiirs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room:  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 


Dated:  January  9.  2003. 
John  P.  Burke,  m 

CMS  Reports  Clearance  Officer,  Office  of 
Strategic  Operations  and  Strategic  Affairs, 
Division  of  Regulations  Development  and 
Issuances.        ■    . 

[FR  Doc.  03-1057  Filed  1-16-03;  8:45  am] 
BILUNC  CODE  412IH»-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-276,  CMS-ISM, 
CM&-1490U,  CMS-1490S,  CMS-1450,  and 
CMS-Rr-285,  CMS-R-290,  and  CMS-2744] 

Agency  Information  Collection 
Activtties:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1)  Type  of  Information  Collection 
Request:  Revision  of  a  Currently 
Approved  Collection;  Title  of 
Information  Collection:  Prepaid  Health 
Plan  Cost  Report;  Form  No.:  CMS-276 
(OMB  #0938-0165;  L^se;  These  forms  are 
needed  to  establish  the  reasonable  cost 
of  providing  covered  services  to  the 
enrolled  Medicare  population  of  an 
HMO  in  accordance  with  Section  1876 
of  the  Social  Security  Act.;  Frequency: 
Recordkeeping  and  Reporting  on 
occasion;  Affected  Public:  Business  or 
other  for-profit;  Number  of 
Respondents:  45;  Total  Annual 
Responses:  225;  Total  Annual  Hours: 
7,860. 
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(2)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare/ 
Medicaid  Health  Insurance  Common 
Claim  Form,  Instructions,  and 
Supporting  Regulations:  42  CFR  424.32, 
424.44;  Form  No.:  CMS-1500,  CMS- 
1490U,  CMS-1490S  (0MB  #0938-0008); 
Use:  This  form  is  a  standardized  claim 
form  for  use  in  the  Medicare/Medicaid 
programs  to  apply  for  reimbursement  for 
covered  services.  Many  private  insurers 
also  use  this  form.  Use  of  this  form 
reduces  cost  and  administrative  burdens 
associated  with  professional  claims 
because  only  one  format  needs  to  be 
used  and  maintained.  CMS  does  not 
require  exclusive  use  of  this  form  for 
Medicaid.;  Frequency:  On  occasion; 
Affected  Public:  State,  Local  or  Tribal 
Government,  Business  or  other  for- 
profit.  Not-for-profit  institutions; 
Number  of  Respondents:  1,216,702; 
Total  Annual  Responses:  740,215,135; 
Total  Annual  Hours:  42,941,276. 

(3)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare 
Uniform  Institutional  Provider  Bill  and 
Supporting  Regulations;  Form  No.: 
CMS-1450  (OMB  #0938-0279);  I7se; 
This  standardized  form  is  used  in  the 
Medicare/Medicaid  program  to  apply 
for  reimbursement  of  covered  services 
by  all  providers  that  accept  Medicare/ 
Medicaid  assigned  claims.;  Frequency: 
On  occasion;  Affected  Public:  Not  for 
profit  institutions  and  Business  or  other 
for  profit;  Number  of  Respondents: 
46,708;  Total  Annual  Responses: 
158,603,290;  Total  Annual  Hours: 
1.666,208. 

(4)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Retirement  Benefit  Information;  Form 
No.:CMS-R-285  (OMB  #0938-0769); 
Use:  This  information  is  needed  to 
determine  whether  a  beneficiary  meets 
the  requirements  for  reduction  of  Part  A 
premium  to  zero.;  Frequency:  On 
occasion;  Affected  Public:,  State  and 
Local  or  Tribal  Government;  Number  of 
Respondents:  1500;  Total  Annual 
Responses:  1500;  Total  Annual  Hours: 
208. 

(5)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Procedures  for 
Making  National  Coverage  Decisions; 
Form  No.:  CMS-R-0290  (OMB  #0938- 
0776);  Use:  These  information  collection 
requirements  provide  the  process  CMS 
will  use  to  make  a  national  coverage 
decision  for  a  specific  item  or  service 


under  sections  1862  and  1871  of  the 
Social  Security  Act.  This  will  streamline 
our  decision  making  process  and  will 
increase  the  opportunities  for  public 
participation  in  making  national 
coverage  decisions;  Frequency:  Other  (as 
needed);  Affected  Public:  Business  or 
other  for-profit,  Not-for-profit 
institutions;  Number  of  Respondents: 
200;  Total  Annual  Responses:  200;  Total 
Annual  Hours:  8,000. 

(6)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  Medical  Information  System 
ESRD  Facility  Survey;  Form  No.:  CMS- 
2744  (OMB  #0938-0447);  t/se.The 
ESRD  Facility  Survey  form  {CMS-2744) 
is  completed  annually  by  Medicare- 
approved  providers  of  dialysis  and 
transplant  services.  The  CMS-2744  is 
designed  to  collect  information 
concerning  treatment  trends,  utilization 
of  services  and  patterns  of  practice  in 
treating  ESRD  patients.;  Frequency: 
Annually;  Affected  Public:,  Business  or 
other  for-profit  and  Not-for-profit     / 
institutions;  Number  of  Respondents: 
4,225;  Total  Annual  Responses:  4,225; 
Total  Annual  Hours:  33,800. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  e-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Papenvork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  January  9,  2003. 
)ohn  P.  Burke,  III, 

CMS  Reports  Clearance  Officer,  Office  of 

Strategic  Operations  and  Regulatory  Affairs, 

Division  of  Regulations  Development  and 

Issuances. 

[FR  Doc.  03-1055  Filed  1-16-03;  8:45  am) 

BtLLMG  CODE  4120-03-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CIMS-^77/378/CMS- 
R-55] 

Agency  information  Coilection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  knovtrn  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  ciny  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fiui(;:tions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Comprehensive  Outpatient 
Rehabilitation  Facility  (CORF) 
Eligibility  and  Survey  Forms  and 
Information  Collection  Requirements  in 
42  CFR  485.56,  485.58,  485.60,  485.64, 
485.66,  410.105;  Form  No.:  CMS-0359/ 
0360/R-0055  (OMB#  0938-0267);  Use: 
In  order  to  participate  in  the  Medicare 
program  as  a  CORF,  providers  must 
meet  federal  conditions  of  participation. 
The  certification  form  is  needed  to 
determine  if  providers  meet  at  least 
preliminary  requirements.  The  survey 
form  is  used  to  record  provider 
compliance  with  the  individual 
conditions  and  report  findings  to  CMS; 
Frequency:  Annually;  Affected  Public: 
State,  Local,  or  Tribal  Government; 
Number  of  Respondents:  556;  Total 
Annual  Responses:  556;  Total  Annual 
Hours:  264,877. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
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address  at  http://cms.hhs.gov/ 
regulations/pra/defauh.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Reso\irces  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building.  Room  10235. 
Washington,  DC  20503. 

Dated:  January  9,  2003. 
John  P.  Burke,  m. 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Regulatory  Affairs,  Division 
of  Regulations  Development  and  Issuances. 
[FR  Doc.  03-1056  Filed  1-16-03;  8:45  am] 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0354] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  the  Evaluation  of 
Long-Term  Antibiotic  Drug  Therapy  for 
Persons  Invoh^ed  in  Anthrax 
Remediation  Activities 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUNWARY:  The  Food  and  Drug 
Adminsitration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
infcomation,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  requirements 
relating  to  the  evaluation  of  long-term 
antibiotic  drug  therapy  for  persons 
involved  in  anthrax  remediation 
activities.  In  the  Federal  Register  of 
October  8.  2002  (67  FR  62727),  FDA 
published  a  notice  announcing  the 
Office  of  Management  and  Budget's 
(OMB's)  approval  of  this  collection  of 
information  (OMB  control  number 
0910-0494).  Because  this  was  an 
emergency  approval  that  will  expire  on 


March  31.  2003.  FDA  in  this  notice  is 
following  the  normal  PRA  clearance 
procedures  by  issuing  this  notice. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  March  18.  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
wvfw.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061 .  Rockville,  MD  20852.  All 
conmients  should  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nelson,  Officer  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  Information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CRF 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  the 
OMB  for  approvad.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  teichniques. 
when  appropriate,  and  other  forms  of 
information  technology. 


The  Evaluation  of  Long-TenA  Antibiotic 
Drug  Therapy  for  Persons  Involved  in 
Anthrax  Remediation  Activities  (OMB 
Control  Numlwr  0910-0494) — Extension 

Due  to  a  terrorist  event  during  the  fall 
of  2001.  approximately  1,200 
decontamination  workers  were  placed 
on  long-term  antibiotic  therapy  to 
protect  them  from  environmental 
anthrax  spores.  Through  the  services  of 
a  contractor,  the  FDA  is  currently 
administering  a  survey  to  all  1 ,200 
decontamination  workers  to  collect 
important  health  information  pertaining 
to  long-term  use  of  antibiotics.  This 
information  is  critical  to  the  agency's 
mission  in  protecting  the  public  health, 
and  failure  of  the  FDA  to  adequately 
follow  up  on  these  workers  will  reduce 
the  agency's  ability  to  apply  lessons 
learned  from  the  current  situation  to 
provide  guidance  during  future  public 
health  emergencies  should  they  occur. 
This  could  result,  not  only,  in  the  loss 
of  time  and  dollars  but  also  in  the  loss 
of  life  if  patients  stop  taking  their 
medicines  because  they  think  the  drug 
therapy  is  responsible  for  a  health 
problem  when  in  fact  it  is  not.  This  type 
of  population  is  likely  to  never  be 
available  for  assessment  again  until  a 
future  terrorist  event  occurs.  It  would  be 
imacceptable  for  the  FDA  not  to  obtain 
drug  experience  information  from  this 
group  to  assist  in  any  future  public 
health  response  to  a  terrorist  attack. 

FDA  is  requesting  an  extension  of  the 
OMB  approval  of  a  survey  to  help  FDA's 
Center  for  Drug  Evaluation  and  Research 
evaluate  the  long-term  antibiotic  drug 
therapy  in  persons  involved  in  anthrax 
remediation  activities.  The  reason  for 
the  extension  is  to  allow  for  more  time 
to  complete  the  survey,  which  has  been 
delayed  for  two  reasons.  The  first  reason 
relates  to  the  delays  in  cleaning  up  some 
of  the  contaminated  sites.  Primarily,  the 
cleanup  of  the  Brentwood  Post  Office  in 
Washington,  DC  was  delayed;  this  post 
office  accoimts  for  approximately  400  of 
the  decontamination  workers.  The 
cleaiHip  at  Brentwood  is  almost 
complete,  and  it  is  anticipated  that  final 
medical  examinations  of  the  Brentwood 
cleanup  workers  can  begin  in  earnest  in 
the  February/March  2003  timeframe. 
Once  the  final  medical  examination  is 
completed,  then  Market  Facts,  the 
contractor  hired  to  conduct  the  survey, 
can  begin  to  administer  the 
questionnaire  to  these  workers.  The 
second  reason  is  the  result  of  having  to 
obtain  authorization  from 
approximately  35  subcontractor  firms 
(who  employed  the  decontaminatidn 
workers)  to  release  contact  information 
on  the  remediation  workers.  To  date, 
only  contact  information  for 
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approximately  300  workers  has  been  service  subcontractor  is  working 

released,  and  further  efforts  are  on  going  diligently  to  obtain  the  necessary 

to  obtain  permission  to  release  the  authorizations, 
remaining  information.  The  medical 


FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


r 

Table  1 . — Estimated  Annual  Reporting  Burden^ 

Type  of  Survey        |  — ^ 

No.  of 
Respondents 

Annual  Frequency 
/Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total 
Hours 

Tfelephone 

.  1.200 

1 

1,200 

.25 

300 

Total 

300 

'Ttiere  is  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  estimated  annual  reporting 
burden  is  based  on  the  Centers  for 
Disease  Control's  administration,  in 
2001  and  2002,  of  a  similar 
questionnaire  to  individuals  who  were 
exposed  to  anthrax  spores  dispersed 
during  a  terrorist  event. 

Dated:  January  15,  2003. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-1254  Filed  1-1&-03:  3:44  pm] 
BILUNG  CODE  416&-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  simimaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity. of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Evaluation  of  the 
CMHS/CSAT  Collaborative  Program  on 
Homeless  Families:  Women  with 
Psychiatric,  Substance  Use,  Or  Co- 
Occurring  Disorders  and  Their 
Dependent  Children,  Phase  II— (OMB 
No.  0930-0223,  Revision)— SAMHSA's 
Center  for  Mental  Health  Services  and 
Center  for  Substance  Abuse  Treatment, 
through  a  set  of  cooperative  agreements, 
are  conducting  a  longitudinal,  multi-site 
evaluation  study  assessing  mental 
health,  substance  abuse,  and  trauma 
interventions  received  by  homeless 
mothers  with  psychiatric,  substance  use, 
or  co-occurring  disorders  and  their 
dependent  children.  The  study  will 
advance  knowledge  on  appropriate  and 
effective  approaches  to  improving 
families'  residential  stability,  overall 
functioning,  and  decreased  risk  for 
violence. 

SAMHSA  currently  has  OMB 
approval  for  data  collection  from 
approximately  1 ,600  participants 
recruited  fi-om  eight  sites.  At  each  site, 
a  dociunented  treatment  intervention  is 
tested  in  comparison  to  an  alternative 
treatment  condition.  Participants  are 
interviewed  at  baseline  (within  two 
weeks  of  entering  a  program)  as  well  as 
three  additional  times  (3  months  after 
program  entry,  9  months  after  progrcun 


entry,  and  15  months  after  program 
entry).  Trained  interviewers  administer 
the  interviews  to  participating  mothers. 
Information  on  the  children  is  obtained 
fi-om  the  mother. 

Key  outcomes  for  the  mothers  are 
increased  residential  stability,  decreased 
substance  use,  decreased  psychological 
distress,  improved  mental  health 
functioning,  increased  trauma  recovery, 
improved  health,  improved  functioning 
as  a  parent,  and  decreased  personal 
violence.  Outcomes  for  the  children  are 
reduced  emotional/behavioral  problems 
and  improved  school  attendance. 

A  coordinated  set  of  interviews 
assessing  the  key  ingredients  of  each 
program  will  supplement  the 
participant  data  collection  during  the 
baseline  timeframe.  The  purpose  of  the 
program  ingredients  interviews, 
administered  in  a  one-time  case  study 
protocol  format,  is  to  systematically 
describe  each  treatment  and  comparison 
intervention  with  the  same  set  of 
variables  at  comparable  points  in 
treatment.  This  case  study  protocol  will 
examine  the  intervention  and 
comparison  program  models,  staffing, 
structure,  goals,  and  services,  and  will 
include  vignettes  describing  actual 
families  referred  to  the  programs.  In- 
person  interviews  of  program  directors, 
program  line  staff,  and  consumers  will 
be  administered  in  either  focus  group 
format  or  through  one-on-one  sessions. 
The  case  study  protocol  will  be  geared 
towards  obtaining  a  standard  set  of 
information  fi-om  each  site.  If  some  of 
these  data  are  available  from  other 
sources  or  does  not  apply  at  a  particular 
site,  the  protocol  will  be  shortened.  The 
estimated  response  burden  is  as  follows: 


Instrument 


Numt)er  of  re- 
spondents 


Responses 
per  respond- 
ent 


Burden  re- 
sponse (hrs) 


Total  burden 
hours 


Currently — Approved  Client  Instrument  (3-yr.  annual  average) 

Program  Director  

Focus  Group:  Line  Staff  

Interview:  Line  Staff 

Focus  Group:  Consumers  


2,280 

3,032 

35 

1 

1.0 

35 

140 

1 

1.0 

140 

140 

1 

1.0 

.  140 

350 

1 

1.5 

525 
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Instrument 


Number  of  re-       ^^^^        .^:^,Z,       Total  burden 
^    ent  sponse  (nrs) 


spondents 


hours 


Program  Ingredients  Sub-total 
Total  


2,945 


3,872 


-    Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105.  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  13,  2003; 
Richard  Kopanda, 

Ex^utive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  03-1063  Filed  1-16-03;  8:45  am) 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-03] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMIMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 


Veterans  Adn^iinistration,  No.  88-?503- 
OG  P.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
imavailable,  suitable/ to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Shirley  Kramer, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-41,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  niunber.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encom-aged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 


use  to  assist  the  homeless,  and  the 
property  will  not  be  available..- 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  a"t  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  DOT:  Mr.  Rugene 
Spruill,  Principal,  Space  Management, 
SVC-140,  Transportation 
Administrative  Service  Center, 
Department  of  Transportation,  400  7th 
Street,  SW.,  Room  2310,  Washington. 
DC  20590;  (202)  366-4246;  Energy:  Mr. 
Andy  Duran,  Department  of  Energy, 
Office  of  Engineering  &  Construction 
Management,  CR-80,  Washington,  DC 
20585;  (202)  586-4548;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW.,  Washington,  DC,  20405;  (202) 
501-0052;  Navy:  Mr.  Charles  C.  Cocks, 
Director.  Department  of  the  Navy.  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard.  1322  Patterson  Ave..  SE.. 
Suite  1000.  Washington,  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 

Dated:  January'  9,  2003. 
Mark  R.  Johnston, 

Deputy  Director.  Office  of  Special  Needs 
Assistance  Programs- 
Title  V,  Federal  Surplus  Property 
Program  Federal  Register  Report  for  1/ 
17/03 

Suitable/Available  Properties 

Buildings  (by  State) 

Ohio 

USCG  Old  ANT  Huron.  110  Wall  Street 
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Huron  Co:  OH 

Landholding  Agency:  GSA 

Property  Number:  54200310004, 

Status:  Excess 

Comment:  2780  sq.  ft.,  licensed  to  City, 
activities  may  be  restricted,  most 
recent  use — admin/office/storage, 

GSA  Number:  1-U-OH-686B. 

West  Virginia 

SSA  Trust  Fund  Bldg.,  275  Virginia 

Ave. 
Welch  Co:  McDowell,  WV  24801 
Landholding  Agency:  GSA 
Property  Number:  54200310005 
Status:  Excess 
Coniment:  needs  rehab,  presence  of 

asbestos,  most  recent  use-office  space, 
GSA  Number:  4-G-WV-546. 

Suitable/Unavailable  Properties 

Land  (by  State) 

West  Virginia 

Kennedy  Park  &  Marina,  523  Harrison 

Street 
Newell  Co:  Hancock  WV 
Landholding  Agency:  GSA 
Property  Number:  54200310006, 
Status:  Excess 

Conmient:  13.02  acres,  subject  to  lease, 
GSA  Number:  4-G-PA-0545. 

Unsuitable  Properties 

Buildings  (by  State) 

Alaska 

Bldg.  BOl ,  Coast  Guard  Cutter  Sycamore 

Cordova  Co:  AK  99574 

Landholding  Agency:  DOT 

Property  Number:  87200310001, 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

California 

U.S.  Customs  House,  300  South  Ferry 

St. 
Terminal  Island  Co:  Los  Angeles  CA 

90731- 
Landholding  Agency:  GSA 
Property  Number:  54200310001 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  9-G-CA-1569. 

Hawaii 

Bldg.  621,  Naval  Station,  Pearl  Harbor 
Honolulu  Co:  HI  96860- 
Landholding  Agency:  Navy 
Property  Numijer:  77200310001 
Status:  Excess 
Reason:  Extensive  deterioration. 

Unsuitable  Properties 

Buildings  (by  State) 
Idaho 

Federal  Bldg./Post  Office,  222  S. 
Seventh  Street 


St.  Maries  Co:  ID  83861- 

Landholding  Agency:  GSA 

Property  Number:  54200310002 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  9-G-ID-550 
Federal  Bldg./Post  Office,  304  N.  Eightfi 

Street 
Boise  Co:  ID  83724- 
Landholding  Agency:  GSA 
Property  Number:  54200310003 
Status:  Surplus 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  9-G-ID-549 

New  Jersey 

Bldg.  263,  Naval  Air  Engineering  Station 

Lakehurst  Co:  Ocean  NJ  08733-5000 

Landholding  Agency:  Navy 

Property  Number:  77200310002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  Mexico 

Bldg.  2,  TA-33,  Los  Alamos  National 

Ub 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200310001 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldgs.  228,  286,  TA-21,  Los  Alamos 

National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200310002 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  116,  TA-21,  Los  Alamos  National 

Ub 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200310003 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  1,  2,  3,  4,  5,  TA-28,  Los  Alamos 

National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200310004 
Status:  Unutilized 
Reason:  Secured  Area 

(FR  Doc.  03-922  Filed  1-1&-03;  8:45  am] 

BH.UNG  CODE  421&-29-M 


DEPARTMENT  OF  INTERIOR 

Office  of  ttie  Secretary 

Jottn  H.  Chafee  Blackstone  River 
Valley  National  Heritage  Corridor 
Commission;  Notice  of  IMeetIng 

Notice  is  hereby  given  in  accordance 
with  section  552b  of  title  5,  United 


States  Code,  that  a  meeting  of  the  John 
H.  Chafee  Blackstone  River  Valley 
National  Heritage  Corridor  Commission 
will  be  held  on  Thursday,  February  6,  . 
2003. 

The  Commission  was  established 
pursuant  to  Pub.  L.  99-647.  The 
purpose  of  the  Commission  is  to  assist 
Federal,  State  and  local  authorities  in 
the  development  and  implementation  of 
an  integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
corridor. 

The  meeting  will  convene  at  4  p.m.  at 
the  Carol  Cable  Building,  Second  Floor 
Conference  Room  located  at  249 
Roosevelt  Avenue  in  Pawtucket,  RI  for 
the  following  reasons: 

1.  Approval  of  Minutes 

2.  Chairman's  Report 

3.  Executive  Director's  Report 

4.  Financial  Budget 

5.  Public  Input 

It  is  emticipated  that  about  25  people 
will  be  able  to  attend  the  session  in 
addition  to  the  Commission  members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Michael  Creasey,  Executive  Director, 
John  H.  Chafee,  Blackstone  River  Valley 
National  Heritage  Corridor  Commission. 
One  Depot  Square,  Woonsocket,  RI 
02895.  Tel.:  (4011  762-0250. 

.  Further  information  concerning  this 
meeting  may  be  obtained  ft'om  Michael 
Creasey,  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 

Micliael  Creasey, 

Executive  Director  BRVNHCC. 

[FR  Doc.  03-1138  Filed  1-16-03;  8:45  am] 

BILLING  CODE  4310-RK-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Bon  Secour  National  Wildlife  Refuge 

agency:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
Comprehensive  Conservation  Plan  and 
Enviroimiental  Assessment  for  Bon 
Secour  National  Wildlife  Refuge, 
located  in  Baldwin  County,  Alabama. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service, 
Southeast  Region,  intends  to  gather 
information  necessary  to  prepare  a 
Comprehensive  Conservation  Plan  and 
Enviroimiental  Assessment  for  Bon 
Secour  National  Wildlife  Refuge, 
pursuant  to  the  National  Environmental 
Policy  Act  and  its  implementing 
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regiUations.  The  Service  is  furnishing 
this  notice  in  compliance  with  the 
National  WildUfe  Refuge  System 
Administration  Act  of  1966,  as  amended 
(16  U.S.C.  668dd  et  seq.),  to  acliieve  the 
following: 

(1)  Advise  other  agencies  and  the 
public  of  our  intentions,  and 

(2)  Obtain  suggestions  and 
information  on  the  scope  of  issues  to 
include  in  the  environmental  document. 
DATES:  Public  scoping  meetings  will  be 
held  in  February  2003,  with  spyecial 
mailings,  newspaper  articles,  and  other 
media  announcements  being  used  to 
inform  pedple  of  the  opportunities  to 
participate  in  the  meetings  and  provide 
input  throughout  the  planning  process. 
ADDRESSES:  Address  comments, 
questions,  and  requests  for  more 
information  to  the  following:  Allyne 
Askins,  Project  Leader,  Bon  Secour 
National  Wildlife  Rehige.  12295  State 
Highway  180,  Gulf  Shores,  Alabama 
36542;  Telephone  251/540-7720;  Fax 
251/540-7301;  e-mail 
allyne_askins@fws.gov.  Additional 
information  concerning  the  refuge  may 
be  found  at  the  refuge's  Internet  site 
http://bonsecour.fws.gov/. 
SUPPLEMENTARY  INFORMATION:  By  Federal 
law,  all  lands  within  the  National 
Wildlife  Refuge  System  are  to  be    . 
managed  in  accordance  with  an 
approved  comprehensive  conservation  . 
plan.  The  plan  guides  management 
decisions  and  identifies  refuge  goals, 
long-range  objectives,  and  strategies  for 
achieving  refuge  purposes.  The 
planning  process  will  consider  many 
elements  including  wildlife  and  habitat 
management,  public  recreational 
activities,  and  cultural  resource 
protection.  Public  input  into  the 
planning  process  is  essential. 

Bon  Secour  National  Wildlife  Refuge 
wafe  established  by  Congress  in  June 
1980,  and  encompasses  some  of 
Alabama's  last  remaining  undisturbed 
coastal  barrier  habitat.  Located  50  miles 
due  west  of  Pensacola,  Florida,  and  50 
miles  southeast  of  Mobile,  Alabama, 
Bon  Secour  refuge  comprises  about 
6,700  acres  of  coastal  lands  ranging  from 
dynamic  beach  dunes  to  pine  flatwood 
and  oak  hanunocks.  Management  of  the 
refuge  is  aimed  at  protecting  and 
preserving  these  unique  habitats  and 
associated  wildlife. 

Authority:  This  notice  is  pubhshed  under 
the  authority  of  the  National  WildUfe  Refuge 
System  Improvement  Act  of  1997,  Public 
Law  105-57. 

Dated:  December  10.  2002. 
Judy  L.  Pulliam, 
Acting  Regional  Director. 
[FR  Doc.  03-1071  Filed  1-16-03;  8:45  am] 
BILLING  CODE  4310-55-M 


DEPAFiTMENT  OF  THE  INTERIOR 

Rsh  and  WikHlfe  Service 

Intent  To  Prepare  Comprehensive 
Conservation  Plans  and  Associated 
Environmental  Documents  for  Des 
Lacs,  Upper  Souris,  and  J.  Clark  Salyer 
National  Wildlife  Refuges  in  Norttiem 
North  Dakota 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  intends  to  gather  information 
necessary  to  prepare  Comprehensive 
Conservation  Plans  and  associated 
environmental  dociunents  for  Des  Lacs, 
Upper  Souris,  and  J.  Clark  Salyer 
National  Wildlife  Refuges  near  Minot, 
North  Dakota.  The  Service  is  issuing 
this  notice  in  compliance  with  its  policy 
to  advise  other  organizations  and  the 
public  of  its  intentions  and  to  obtain 
suggestions  and  information  on  the 
scope  of  issues  to  be  considered  in  the 
planning  process. 

DATES:  Written  comments  should  be 
received  by  April  30,  2003. 

ADDRESSES:  Comments  and  requests  for 
more  information  should  be  sent  to: 
Bridget  McCann,  Planning  Team  Leader, 
PO  Box  25486,  Denver  Federal  Center, 
Denver,  CO  80225-0486;  Fax  (303)  236- 
4792;  E-mail  bridget_mccann@fws.gov 
or,  Toni  Griffin,  Planning  Team  Leader, 
PO  Box  25486,  Denver  Federal  Center, 
Denver.  CO  80225-0486:  Fax  (303)  236- 
4792;  E-mail  toni^iff in@fws.gov.    ^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Bridget  McCann,  Planning  Team  Leader, 
PO  Box  25486,  Denver  Federal  Center, 
Denver,  CO  80225-0486;  Fax  (303)  236- 
4792;  E-mail  bridgetjnccann@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Service  has  initiated  comprehensive 
conservation  planning  for  Des  Lacs, 
Upper  Souris,  and  J.  Clark  Salyer 
National  Wildlife  Refuges  for  the 
conservation  and  enhancement  of  their 
natural  resources.  These  Refuges  are 
located  in  the  Souris  River  watershed  of 
northern  North  Dakota.  Des  Lacs 
National  Wildlife  Refuge  (NWR) 
encompasses  more  than  19,500  acres  on 
the  Des  Lacs  River,  a  tributary  to  the 
Souris  River,  in  Ward  and  Burke 
Counties,  and  borders  Saskatchewan 
Province.  Upper  Souris  NWR 
encompasses  32,000  acres  along  the 
Souris  River  in  Renville  and  Ward 
Counties.  J.  Clark  Salyer  NWR 
encompasses  58,700  acres  along  the 
Souris  River  in  Bottineau  and  McHenry 
Counties,  and  borders  Manitoba 
Province. 


All  three  Refuges  were  established  in 
1935by  Executive  Order  as  "*  *  * 
refugefs]  and  breeding  ground[s]  for 
migratory  birds  and  other  wildlife 
*   *   *"  under  the  Migratory  Bird 
Conservation  Act.  Dming  the 
comprehensive  planning  process, 
management  goals,  objectives,  and 
strategies  will  be  developed  to  carry  out 
the  purposes  of  the  Refuges  and  to 
comply  with  laws  and  policies 
governing  refuge  management  and 
public  use  of  refuges.  The  three  Refuges 
discussed  here  are  open  to  public  uses. 

The  Service  requests  input  as  to 
which  issues  affecting  management  or 
public  use  should  be  addressed  during , 
the  planning  process.  The  Service  is 
especially  interested  in  receiving  public 
input  in  the  following  areas: 

— What  do  you  value  most  about  these 
Refuges? 

— What  problems  or  issues  do  you  see 
affecting  management  or  public  use  of 
these  Refuges? 

— What  changes,  if  any,  would  you  like 
to  see  in  the  management  of  these 
Refuges? 

The  Service  has  provided  the  above 
questions  for  your  optional  use.  The 
Service  has  no  requirement  that  you 
provide  information.  The  Plaiming 
Team  developed  these  questions  to 
facilitate  gathering  information  about 
individual  issues  and  ideas.  Comments 
received  by  the  Planning  Team  will  be 
used  as  part  of  the  plaiming  process. 

Opportunities  for  public  input  will 
also  be  provided  at  public  meetings 
during  the  week  of  March  24,  2003. 
Exact  dates  andtimes  for  these  public 
meetings  are  yet  to  be  determined,  but 
will  be  announced  via  local  media. 

All  information  provided  voluntarily 
by  mail,  phone,  or  at  public  meetings 
[e.g.,  names,  addresses,  letters  of 
comment,  input  recorded  during 
meetings)  becomes  part  of  the  official 
public  record.  If  requested  under  the 
Freedom  of  Information  Act  by  a  private 
citizen  or  organization,  the  Service  may 
provide  copies  of  such  information. 

The  environmental  review  of  this  - 
project  will  be  conducted  in  accordance 
witli  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  NEPA 
Regulations  (40  CFR  parts  1500-1508), 
other  appropriate  Federal  laws  and 
regulations.  Executive  Order  12996,  the 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997,  and  Service  ' 
policies  and  procedures  for  compliance 
with  those  regulations. 


2566 


Federal  Register /Vol.  68,  No.  12 /Friday,  January  17,  2003 /Notices 


Dated:  December  4,  2002. 
Ralph  O.  Morgenweck, 

Regional  Director,  Denver,  Colorado. 

[FR  Doc.  03-1068  Filed  1-16-03;  8:45  am) 

BILLING  CODE  4310-S5-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Sabine,  Cameron  Prairie,  and 
Lacassine  National  Wildlife  Refuges 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  intent  to  prepare 
comprehensive  conservation  plans  and 
environmental  assessments  for  Sabine, 
Cameron  Prairie,  and  Lacassine  National 
Wildlife  Refuges  in  Louisiana. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service, 
Southeast  Region,  intends  to  gather 
information  necessary  to  prepare 
comprehensive  conservation  plans  and 
environmental  assessments  pursuant  to 
the  National  Environmental  Policy  Act 
and  its  implementing  regulations.  The 
Service  is  furnishing  this  notice  in 
compliance  with  the  National  Wildlife 
Refuge  System  Administration  Act  of 
1966,  as  amended  (16  U.S.C.  668dd  et 
seq.),  to  achieve  the  following: 

(1)  Advise  other  agencies  and  the 
public  of  our  intentions,  and 

(2)  Obtain  suggestions  and 
information  on  the  scope  of  issues  to 
include  in  the  environmental 
documents. 

Special  mailings,  newspaper  articles, 
and  other  media  annoimcements  will 
inform  people  of  the  opportunities  for 
written  input  throughout  the  planning 
process. 

DATES:  The  Service  has  already  begun 
the  planning  process  by  hosting  a  series 
of  local  meetings  in  Cameron  and 
Calcasieu  Parishes  during  October  2002, 
to  solicit  comments.  An  open  house  to 
involve  the  public  will  be  held  on 
January  16,  2003,  at  Best  Suites  of 
America  (Downtown  Exit  off  Interstate 
10),  401  Lakeshore  Drive,  Lake  Charles, 
Louisiana.  The  public  may  attend 
formal  presentations  at  2  p.m.,  4  p.m., 
or  6  p.m.,  or  may  visit  any  time  during 
the  open  house  to  view  maps  and  other 
displays,  consider  each  refuge  purpose 
and  mission  statement,  visit  one-on-one 
with  Service  representatives,  and  give 
personal  suggestions  for  future 
management  of  each  refuge.  Special 
mailings,  newspaper  articles,  and 
aimouncements  will  inform  the  public 
of  times  and  locations  of  additional 
meetings  and  opportunities  for  input. 


ADDRESSES:  Address  comments, 
questions,  and  requests  for  more 
information  to  the  following:  Judy 
McClendon,  Natural  Resource  Planner, 
Southwest  Louisiana  Refuges,  1428 
Highway  27,  Bell  City,  Louisiana  70630; 
Telephone  337/598-2216;  Fax  337/598- 
2492;  E-Mail  judy    mcclendon@fws.gov. 
Additional  information  concerning 
these  refuges  may  be  found  at  the 
Service's  Internet  site  http:// 
www.fws.gov/. 

SUPPLEMENTARY  INFORMATION:  By  Federal 
law,  all  lands  within  the  National 
Wildlife  Refuge  System  are  to  be 
managed  in  accordance  with  an 
approved  comprehensive  conservation 
plan.  The  plan  guides  management 
decisions  and  identifies  refuge  goals, 
long-range  objectives,  and  strategies  for 
achieving  refuge  purposes.  The 
planning  process  will  consider  many 
elements  including  wildlife  and  habitat 
management,  public  recreational 
activities,  and  cultural  resource 
protection.  Public  input  into  the 
planning  process  is  essential. 

Sabine  National  Wildlife  Refuge, 
located  in  Cameron  Parish,  Louisiana, 
encompasses  124,511  acres  of  fresh/ 
intermediate/brackish  meu-sh  and  is 
managed  for  the  protection  of  wintering 
waterfowl.  Cameron  Prairie  National 
Wildlife  Refuge,  located  in  Ccuneron 
Parish,  Louisiana,  encompasses  9,621 
acres  of  fresh  marsh,  prairie,  and 
manipulated  moist-soil  units  and 
provides  for  nesting,  migrating,  and 
wintering  waterfowl  and  their  critical 
habitats.  Lacassine  National  Wildlife 
Refuge,  located  in  Cameron  and 
Evangeline  Parishes,  Louisiana, 
encompasses  34,886  acres  and  was 
established  to  preserve  marshlands  and 
to  provide  habitat  for  migrating  and 
wintering  waterfowl.  Lacassine  refuge 
also  manages  a  3,345-acre  wilderness 
area,  a  20,000-acre  private  lands  mini- 
refuge  program  for  migrating  waterfowl 
in  six  refuges,  and  oversees  wetland 
easements  in  Jefferson  Davis  Parish. 

Review  of  the  draft  plans,  expected  in 
2003,  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  NEPA 
regulations  (40  CFR  parts  1500-1508), 
other  appropriate  Federal  laws  and 
regulations,  and  Service  policies  and 
procedures  for  compliance  with  those 
regulations. 

Authority:  This  notice  is  published  under 
the  authority  of  the  National  Wildlife  Refuge 
System  Improvement  Act  of  1997.  Public 
Law  105-57. 


Dated:  December  3,  2002 
J.  Nfitch  King. 

Acting  Regional  Director: 

(FR  Doc.  03-1070  Filed  1-16-03;  8:45  am) 

BILLING  CODE  4310-5S-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application  for  Endangered 
Species  Permit 

agency:  Fish  and  Wildlife  Service, 
Interior.  , 

ACTION:  Notice  of  receipt  of  application 
for  endangered  species  permit. 

SUMMARY:  The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.). 

DATES:  Written  data  or  comments  on 
these  applications  must  be  received,  at 
the  address  given  below,  by  February 
18,  2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to 
the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Victoria  Davis, 
Permit  Biologist).  Telephone:  404/679- 
4176;  Facsimile:  404/679-7081. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Davis,  Telephone:  404/679- 
4176;  Facsimile:  404/679-7081. 
SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment,  you  may  submit 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
the  Service's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  internet  to  victoria_davis@fws.gov. 
Please  submit  comments  over  the 
internet  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  your 
name  and  return  address  in  your 
internet  message.  If  you  do  not  receive 
a  confirmation  from  the  Service  that  we 
have  received  your  internet  message, 
contact  us  directly  at  either  telephone 
number  listed  above  [see  FURTHER 
INFORMATION).  Finally,  you  may  hand 
deliver  comments  to  the  Service  office 
listed  below  {see  ADDRESSES).  Our 
practice  is  to  make  comments,  including 
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names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Applicant:  Edwards-Pitman 

Environmental,  Inc.,  Atlanta,  Georgia, 

Florida,  TE0631 79-0. 

The  applicant  requests  authorization 
to  take  (survey,  capture,  translocate,  and 
release)  the  following  mussels  and 
fishes:  Fat  three-ridge  mussel  (Amblema 
neislerii),  Chipola  slabshell  {EUiptio 
chipolaensis),  purple  bankclimber 
[EUptoideus  sloatianus),  upland 
combshell  [Epioblasma  metastriata), 
southern  acomshell  (Epioblasma 
othcaloogensis),  fine-lined  pocketbook 
[Lampsilis  altilis),  shiny-rayed 
pocketbook  (Lampsilis  subangulata), 
Alabama  moccasinshell  (Medionidus 
acutissimus),  Coosa  moccasinshell 
(Medinidus  acutissimus),  Gulf 
moccasinshell  (Medinidus  penicillatus), 
Ochlockonee  moccasinsheU 
(Medionidus  simpsonianus).  Southern 
clubshell  (Pleurobema  decisum), 
Southern  pigtoe  (Pleurobema 
georgianum).  Ovate  clubshell  . 
(Pleurobema  perovatum),  oval  pigtoe 
(Pleurobema  pyriforme),  triangular 
kidneyshell  (Ptychobranchus  greeni), 
short  nose  stiu^eon  (Acipenser 
brevirostrum),  blue  shiner  (Cyprinella 
caenilea),  Cherokee  darter  (Etheostoma 
scotti),  Etowah  darter  (Ethostoma 
etowahae).  Amber  darter  (Percina 
antesella),  goldline  darter  (Percina 
awrolineata),  Conasauga  logperch 
(Percina  jenkinsi),  and  snail  darter 
(PeKina  tanasi).  The  proposed  activities 
will  take  place  throu^out  the  state  of 
Georgia. 
Applicant:  South  Carolina  Parks, 

Recreation  and  Tourism,  Cheraw, 

South  Carolina,  Gary  P.  Haught. 

TE063183-0. 

The  applicant  requests  authorization 
to  harass  red-cockaded  woodpeckers 
(Picoides  borealis)  while  installing 
squirrel  and  snake  excluder  devices  on 


active  and  non-active  cluster  trees  with 
cavities.  The  proposed  activities  v«ll 
take  place  in  the  Cheraw  State  Park, 
South  Carolina. 

Applicant:  Trent  Alan  Farris,  Foley, 
Alabama,  TE064856-0. 

The  applicant  requests  authorization 
to  take  (survey,  capture,  mark,  tag,  and 
release)  the  follov\ring  species:  Alabama    ^ 
beach  mouse  (Peromyscus  polionotus 
ammobates),  Perdido  Key  beach  mouse 
(Peromyscus  polionotus  trissyllepsis). 
Choctawhatchee  beach  mouse 
(Peromyscus  polionotus  allophrys),  and 
Saint  Aiidrew  beach  mouse  (Peromyscus 
polionotus  peninsularis).  Take  wiU 
ocdu*  while  conducting  presence  and 
absence  population  surveys,  studying 
population  status  and  distributions, 
translocating  individuals  to  augment 
populations,  and  radio  tagging  for 
scientific  purposes.  The  proposed 
activities  will  take  place  in  Alabama 
and  Florida. 

Applicant:  Samuel  Paul  Atkinson; 
Shaw,  McLeod,  Belser,  and  Hurlbutt; 
Sumter,  South  Carolina,  TE064882-0. 

The  applicant  requests  authorization 
to  take  (capture,  band,  release,  monitor 
nests,  and  install  artificial  cavity  inserts) 
red-cockaded  woodpeckers  (Picoides 
borealis)  while  conducting  presence  and 
absence  surveys.  The  surveys  will  be 
conducted  throughout  the  species 
historical  range. 

Dated:  December  19,  2002. 
}.  Mitch  King, 
Acting  Regional  Director. 
[PR  Doc.  03-1064  Filed  1-16-4)3;  8:45  am] 

BtlJJNG  COOE431fr-«-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  a  Permit  Application  (Raid) 
for  Incidental  Take  of  the  Houston 
Toad 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability. 

summary:  Roger  Reid  and  Marie  Waneck 
(Applicants)  have  applied  for  an 
incidental  take  permit  (TE-066089-0) 
pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
requested  permit  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad.  The  proposed  take  would 
occiu  as  a  result  from  the  construction 
and  operation  of  commercial  storage 
units  on  a  2.625  acre  property  on 
Highway  21,  Bastrop  County,  Texas. 


DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  February  18,  2003. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  PO  Box  1306, 
Room  4102,  Albuquerque,  New  Mexico 
87103.  Persons  wishing  to  review  the 
EA/HCP  may  obtain  a  copy  by 
contacting  Clayton  Napier,  U.S.  Fish 
and  Wildlife  Service,  10711  Burnet 
Road,  Suite  200,  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8  to  4:30) 
at  the  U.S.  Fish  and  Wildlife  Service, 
Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,.Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  nimiber 
TE-066089-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clayton  Napier,  U.S.  Fish  and  Wildlife 
Service,  10711  Burnet  Road,  Suite  200, 
Austin.  Texas  78758  (512/490-0057). 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Fish  and  Wildlife 
Service  (Service),  under  limited 
circumstances,  may  issue  permits  to 
take  endangered  vtdldlife  species 
incidental  to,  and  not  the  piupose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  wrill  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Enviroimiental  Policy  Act 
regiilations  (40  CFR  1506.6). 

Applicant:  Roger  Reid  and  Marie 
"Waneck  plan  to  construct  commercial 
storage  units  within  5  years,  on 
approximately  0.3  acres  of  a  2.625-acre 
property  on  Highway  21,  Bastrop 
County,  Texas.  This  action  will 
eliminate  0.3  acres  or  less  of  Houston 
toad  habitat  and  result  in  indirect 
impacts  within  the  lot.  The  Applicant 
proposes  to  compensate  for  this 
incidental  take  of  the  Houston  toad  by 
providing  $660.00  to  the  Houston  Toad 
Conservation  Fund  at  the  National  Fish 
and  Wildlife  Foundation  for  the  specific 
purpose  of  land  acquisition  and 
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management  within  Houston  toad 
habitat. 

Geoffrey  L.  Haskett, 

Regional  Director,  Region  2. 

(FR  Doc.  03-1062  Filed  1-16-03;  8:45  am] 

BtLUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Incidental  Take 
of  Threatened  Species  for  the  Lefever 
Property,  El  Paso  County,  CO 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permit  for 
incidental  take  of  endangered  species. 

SUMMARY:  On  July  8,  2002,  a  notice  was 
published  in  the  Federal  Register  (Vol. 
67  No.  130  FR  45142),  that  an 
application  had  been  filed  with  the  U.S. 
Fish  and  Wildlife  Service  (Service)  by 
Thomas  Lefever,  El  Paso  County, 
Colorado,  for  a  permit  to  incidentally 
take  Preble's  meadow  jumping  mouse 
(Zapus  hudsonius  preblei),  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  (Act)  of  1973  (16  U.S.C. 
1539),  as  amended.  The  "Environmental 
Assessment/Habitat  Conservation  Plan 
for  Issuance  of  an  Endangered  Species 
Section  10(a)(1)(B)  Permit  for  the 
Incidental  Take  of  the  Preble's  Meadow 
Jumping  Mouse  {^Zapus  hudsonius 
preblei)  for  the  Construction  of  a  Single 
Family  Residence  at  the  Lefever 
Property  in  El  Paso  County,  Colorado," 
accompanied  the  permit  application. 

Notice  is  hereby  given  that  on 
December  19,  2002,  as  authorized  by  the 
provisions  of  the  Act,  the  Service  issued 
a  permit  (TE-059261)  to  the  above- 
named  party  subject  to  certain 
conditions  set  forth  therein.  The  permit 
was  granted  only  after  the  Service 
determined  that  it  was  applied  for  in 
good  faith,  that  granting  the  permit  will 
not  be  to  the  disadvantage  of  the 
threatened  species,  and  that  it  will  be 
consistent  with  the  purposes  and  policy 
set  forth  in  the  Act,  as  amended. 

Additional  information  on  this  permit 
action  may  be  requested  by  contacting 
the  Colorado  Field  Office,  755  Parfet 
Street,  Suite  361 ,  Lakewood,  Colorado 
80215.  telephone  (303)  275-2370, 
between  the  hours  of  7  a.m.  and  4:30 
p.m.  weekdays. 

Dated:  December  19,  2002. 
John  A.  Biankenship, 

Deputy  Regional  Director,  Denver,  Colorado. 
[FR  Doc.  03-1067  Filed  1-16-03;  8:45  am] 
BHJJNG  COOE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-931-1310-DP-NPRA] 

Notice  of  Availability  and 
Announcement  of  Public  Subsistence- 
Related  Hearing  Schedule;  Northwest 
National  Petroleum  Reserve-Alaska 
Draft  Integrated  Activity  Plan/ 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTK)N:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Northwest  National 
Petroleum  Reserve-Alaska  Draft 
Integrated  Activity  Plan/Environmental 
Impact  Statement  (lAP/EIS).  The 
plemning  area  is  roughly  bounded  by  the 
Ikpikpuk  River  to  the  east.  The  southern 
boimdary  extends  along  a  portion  of  the 
Colville  River  and  then  proceeds  along 
township  and  sections  lines  generally  in 
a  north  and  west  direction  to  the  west 
to  the  boundary  of  the  NPR-A.  It  then 
proceeds  due  north  to  Icy  Cape  on  the 
Arctic  Ocean  and  proceeds  east  along 
the  Arctic  coastline  encompassing  the 
bays,  lagoons,  inlets,  and  tidal  waters 
between  the  NPR-A 's  outlying  islands 
and  the  mainland. 

The  lAP/EIS  contains  four  alternatives 
for  a  land  management  plan  within  the 
8.8  million-acre  planning  area  and 
assessments  of  each  plan's  impacts  on 
the  surface  resources  present  Uiere. 
These  alternatives  provide  varying 
answers  to  three  primary  questions. 
First,  will  the  BLM  conduct  oil  and  gas 
lease  sales  in  the  planning  area  and,  if 
so,  what  lands  will  be  made  available 
for  leasing?  Second,  what  measures 
should  we  develop  to  protect  important 
surface  resources  during  oil  and  gas 
activities?  Third,  what  non-oil  and  gas 
land  allocations  should  we  consider  for 
this  portion  of  the  NPR-A? 

The  no  action  alternative  calls  for  no 
change  from  the  status  quo,  and  under 
it  no  leasing  would  occur.  Alternatives 
A  through  C  make  progressively  less 
land,  especially  environmentally 
sensitive  land,  available  to  possible 
leasing.  Alternative  A  makes  100 
percent  available.  Alternative  B  makes 
96  percent  available.  Alternative  C 
makes  47  percent  available.  Stipulations 
would  provide  protection  for  natural 
and  cultural  resources  under  all 
alternatives,  but  their  nature,  number 
and  scope  would  vary  between 
alternatives. 

Alternative  A  contains  the  fewest 
stipulations  and  many  of  them  are 
performance  based  and  reliant  on 


subsequent  NEPA  analysis.  Alternative 
B's  stipulations  are  similar  to  those  in 
Alternative  A,  but  some  surface 
occupancy  protections  are  tied  to  areas 
of  sensitive  resources.  Alternative  C  has 
more  prescriptive  stipulations,  many  of 
which  are  tied  to  areas  associated  with 
sensitive  resources. 

The  Secretary  of  the  Interior  is 
authorized  to  identify  specific  lands  in 
the  NPR-A  as  "Special  Areas,"  and 
there  are  small  parts  of  two  previously 
designated  Special  Areas  within  the 
planning  area.  Alternative  B 
recommends  that  the  Kasegaluk  Lagoon, 
an  area  that  is  rich  in  wildlife  and  that 
features  marine  tidal  flats  which  are  rare 
on  the  North  Slope,  as  an  additional 
Special  Area.  . 

Alternative  C  recommends  that 
Congress  designate  three  wilderness 
areas  within  the  planning  area.  The  first 
is  the  Kasagaluk  Lagoon.  The  second 
and  third  areas  are  located  in  the  hills 
and  mountains  in  the  southern  part  of 
the  planning  area  and  have  special 
values,  are  particularly  remote,  and 
feature  good  hiking  and  scenic  vistas  in 
high  terrain.  Alternative  C  also 
recommends  Congressional  designation 
of  the  part  of  the  Colville  River  in  the 
planning  area  as  a  Wild  river  and  that 
21  other  rivers  in  the  unit  be  designated 
as  Scenic. 

Section  810  of  the  Alaska  National 
Lands  Conservation  Act  requires  BLM  to 
evaluate  the  effects  of  the  alternative 
plans  presented  in  this  lAP/EIS  on 
subsistence  activities  in  the  planning 
area,  and  to  hold  public  hearings  if  it 
finds  that  any  alternative  might 
significantly  restrict  subsistence 
activities.  Appendix  5  of  the  dociunent 
indicates  that  alternatives  A  and  B  may 
significantly  restrict  subsistence 
activities.  In  addition,  all  alternatives 
may  significantly  restrict  subsistence  in 
the  cumulative  case.  Therefore,  the  BLM 
is  holding  public  hearings  on 
subsistence  in  conjimction  with  the 
public  meetings  discussed  below. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  NPR-A  Planning  Team, 
Bureau  of  Land  Management,  Alaska 
State  Office  (931).  222  West  7th  Avenue, 
Anchorage,  Alaska  99513-7599. 
Comments  can  also  be  submitted  at  the 
project  Web  site  at  wTvw.aic.Win.gov/ 
nwnpra  or  sent  via  e-mail  to  nwnpr- 
acomment@ak.blm.gov.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  bom  public 
review  or  bom  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
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law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety.  The  draft  lAP/EIS  will  be 
available  in  either  hard  copy  or  on 
compact  disk  at  the  Alaska  State  Office, 
Public  Information  Center  at  222  West 
7th  Avenue,  Anchorage,  Alaska  99513- 
7599.  Copies  of  the  draft  lAP/EIS  will 
also  be  available  for  pubic  review  at  the 
following  locations:  Tuzzy  Public 
Library,  Barrow,  Alaska;  City  of 
Nuiqsut,  Nuiqsut,  Alaska;  City  of 
Atqasuk,  Atqasuk,  Alaska;  City  of 
Anaktuvuk  Pass,  Anaktuvuk  Pass, 
Alaska;  City  of  Wainwright, 
Wainwright,  Alaska;  and  City  of  Point 
Lay,  Point  Lay,  Alaska.  The  entire 
document  can  also  be  reviewed  at  the 
project  Web  site  at  http:// 
www.  ak.  blm  .gov/n  wnpra . 
DATES:  Written  comments  on  the  draft 
lAP/ElS  will  be  accepted  for  60  days 
following  the  date  the  Environmental 
Protection  Agency  publishes  the  Notice 
of  Availability  in  the  Federal  Register. 
'  Future  meetings  or  hearings  and  any 
other  public  involvement  activities  will 
be  annoiuiced  at  least  15  days  in 
advance  through  public  notices,  media 
news  releases,  and/or  mailings.  The 
BLM  currently  plans  to  hold  meetings 
and  hearings  in  Nuiqsit,  Atqasuk, 
Barrow,  Wainwright,  Point  Lay, 
Fairbanks,  and  Anchorage. 
FOR  FURTHER  INFORMATION  CONTACT:  Curt 
Wilson,  BLM  Alaska  State  Office,  907- 
271-5546  or  Mike  Kleven,  BLM 
Northern  Field  Office,  907-474-2317. 
SUPPLEMENTARY  INFORMATION:  Authority 
for  developing  this  document  is  derived 
from  the  Federal  Land  Policy  and 
Management  Act,  the  Nav^Petroleum 
Reserves  Production  Act  of  1976,  as 
amended,  and  the  National 
Environmental  PoUcy  Act  (NEPA).  In 
recent  years,  oil  and  gas  development 
has  gradually  moved  east  from  the 
original  find  at  Prudhoe  Bay.  By  the  late 
1990's,  there  was  a  developable  field  at 
Alpine  just  to  the  east  of  the  of  NPR- 
A.  In  1998,  responding  to  interest  from 
industry,  the  State  of  Alaska  and  the 
North  Slope  Borough,  the  BLM 
developed  the  Northeast  NPR-A  lAP/ 
EIS  wMch  authorized  a  leasing  program 
within  the  northeastern  part  of  the 
Reserve. 

The  document  determined  where  and 
under  what  conditions  a  leasing 
program  could  occur.  Since  that  time, 
two  lease  sales  have  been  conducted. 
The  first  was  held  in  May  1999  and 
867,721  acres  were  leased  bringing  in 
$104.6  million.  A  second  lease  sale  was 


held  in  June  2002  and  579,269  acres 
were  leased  for  a  total  of  $63.8  million. 
This  level  of  interest,  and  the  fact  that 
industry  has  annoimced  the  discovery 
of  oil  in  three  test  wells  within  the 
leased  area,  has  stimulated  interest  in 
expanding  exploration  to  the  area 
covered  by  this  draft  lAP/EIA.  President 
Bush  responded  to  this  interest  by 
identifying  the  area  as  having  a  high 
priority  in  his  energy  plan.  Should  the 
BLM  undertake  leasing  in  the  Northwest 
NPR-A,  this  lAP/EIS  will  form  the  basic 
NEPA  documentation  to  authorize  this 
leasing,  and  it  will  determine  those 
lands  that  are  available  and  those  that 
are  unavailable  for  leasing. 

Public  participation  has  occurred 
throughout  the  period  since  the  Notice 
of  Intent  to  Prepare  an  EIS  was 
published  in  November  2001.  Scoping 
meetings  were  held  in  Nuiqsit,  Atqasuk, 
Barrow,  Wainwright,  Point  Lay, 
Fairbanks,  and  Anchorage.  The 
planning  area  provides  particularly 
important  habitat  for  caribou, 
waterfowl,  and  other  species.  Many  of 
the  local  residents  of  the  area  rely  on 
harvesting  these  resources  for 
subsistence  purposes.  Ensuring 
adequate  protection  of  these  resources 
has  been  one  of  the  main  focuses  of 
public  discussion  in  scoping  meetings. 
The  BLM  has  worked  very  closely  with 
the  North  Slope  Borough  and  the  State 
of  Alaska  in  developing  this  draft  lAP/ 
EIS.  The  Mineral  Management  Service 
of  the  Department  of  the  Interior  has 
also  assisted  the  BLM  in  developing  the 
document. 

Dated:  November  22,  2002. 
Henri  R.  Bisson, 

State  Director,  Alaska. 

(FR  Doc.  03-680  Filed  1-16-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(MT-029-03-1310-OT  CBMP] 

Notice  of  Availability  of  the  Montana 
Statewide  Oil  and  Gas  Final 
Environmental  Impact  Statement  and 
Proposed  Amendment  to  the  Powder 
River  and  Billings  Resource 
Management  Plans  (RMPs);  Montana 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Notice  of  Availability. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act,  the  National  Environmental  Policy 
Act,  and  the  Montana  Environmental 
Policy  Act,  the  Bureau  of  Land 


Management  (BLM)  has  jointly  prepared 
a  Final  Environmental  Impact  Statement 
(EIS)  and  proposed  Resource 
Management  Plan  (RMP)  Amendment 
with  the  State  of  Montana  (State).  The 
planning  area  includes  oil  and  gas  estate 
administered  by  BLM  in  the  Powder 
River  and  Billings  RMP  areas.  The 
Powder  River  RMP  area  encompasses 
the  southeastern  portion  of  Montana 
consisting  of  Treasure  and  Powder  River 
Covmties,  and  portions  of  Rosebud,  Big 
Horn,  Carter,  and  Custer  Coimties. 
There  are  approximately  2,522,950 
BLM-administered  oil  and  gas  acres  in 
the  Powder  River  RMP  area.  The 
Billings  RMP  area  encompasses  the 
south-central  portion  of  Montana 
consisting  of  Wheatland,  Golden  Valley, 
Musselshell,  Sweet  Grass,  Stillwater, 
Yellowstone,  and  Carbon  Counties,  and 
the  remaining  portion  of  Big  Horn 
County.  There  are  approximately 
662,066  BLM-administered  oil  and  gas 
acres  in  the  Billings  RMP  area.  The 
BLM-administered  oil  and  gas  acreage 
in  Blaine,  Park,  and  Gallatin  Counties  is 
not  part  of  the  BLM  planning  effort.  The 
State's  planning  area  is  statewide. 
DATES:  The  FEIS  and.Proposed  Plan 
Amendment  will  be  available  for  review 
for  30  calendar  days  from  the  Date  the 
Environmental  Protection  Agency  (EPA) 
publishes  its  NOA  in  the  Federal 
Register.  In  addition,  the  30-day  protest 
period  on  the  Final  EIS  and  proposed 
Amendment  will  begin  at  that  time.  To 
be  considered,  the  protest  must  be 
postmarked  no  later  than  the  last  day  of 
the  30-day  protest  period  and  sent 
according  to  the  instructions  provided 
in  the  ADDRESSES  section  of  this  notice. 
Although  not  a  requirement,  sending  a 
protest  by  certified  mail,  return  receipt 
requested,  is  recommended. 

The  State  of  Montana  Board  of  Oil 
and  Gas  Conservation  (Board)  will  hold 
a  public  hearing  on  the  Final  EIS. 
Future  meetings  or  hearings  and  any 
other  public  involvement  activities  will 
be  annoimced  in  15  days  in  advance 
through  public  notices,  media  news 
releases,  mailings,  and/or  through  the 
Board  Web  site  at  http:// 
www.bogc.dnrc.state.mt.us.  Following 
the  public  hearing,  the  Board  will  issue 
its  Record  of  Decision. 

Public  Participation:  The  draft  EIS    ^ 
and  proposed  RMP  Amendment  were 
available  for  public  review  bom 
February  15,  2002,  to  May  15,  2002. 
Written  comments  were  received  from 
agencies,  organizations,  and 
individuals.  All  comments  were 
considered  during  the  preparation  of  the 
Final  EIS  and  proposed  RMP 
amendment.  Reading  copies  will  be 
available  at  local  public  libraries.  Public 
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reading  copies  will  also  be  available  at 
the  following  Bureau  of  Land 
Management  locations:  Office  of 
External  Affairs,  Main  Interior  Building, 
Room  6214.  18th  and  C  Streets  NW. 
Washington,  DC  20240;  External  Affairs 
Office;  Montana  State  Office.  5001 
Southgate  Drive,  Billings,  MT  59107; 
Miles  City  Field  Office.  Ill  Garryowen 
Road.  Miles  City,  MT  59301. 

The  BLM  R\ff  process  includes  an 
opportunity  for  review  of  BLM's 
proposed  decisions  by  filing  a  plan 
protest  with  the  BLM's  Director.  Any 
person  or  organization  that  participated 
in  the  planning  process  and  has  an 
interest  which  is,  or  may  be.  adversely 
affected  by  approval  of  this  proposed 
Plan  Amendment  may  protest  the  plan. 
Careful  adherence  to  the  following 
guidelines  will  assist  in  preparing  a 
protest: 

Only  those  persons  or  organizations 
that  participated  in  the  planning  process 
may  protest.  A  protesting  party  may 
raise  only  those  issues  that  were 
commented  on  during  the  plemning 
process.  However,  additional  issues  may 
be  raised  at  any  time  and  should  be 
directed  to  the  Miles  City  Field  Office 
for  consideration  in  plan 
implementation  as  potential  plan 
amendments  or  as  otherwise 
appropriate.  In  order  to  be  considered 
complete,  a  protest  must  contain  at  a 
minimum,  the  following  information: 

•  Name,  mailing  address,  telephone 
number,  and  interest  of  the  person  filing 
the  protest 

•  Statement  of  the  issue  being 
protested 

•  Statement  of  the  portion  of  the  plan 
being  protested 

To  the  extent  possible,  this  should  be 
done  by  reference  to  specific  pages, 
paragraphs,  sections,  tables,  and  maps 
in  the  Final  EIS  and  proposed 
Amendment.  A  copy  of  all  docimfients 
addressing  the  issue  submitted  during 
the  planning  process  or  a  reference  to* 
the  date  the  issue  was  discussed  for  the 
record.  A  concise  statement  explaining 
why  the  BLM  State  Director's  decision 
is  believed  to  be  incorrect  is  a  critical 
part  of  the  protest.  It  is  important  to  take 
care  to  docimient  all  relevant  facts  and 
reference  or  cite  the  planning 
docimients,  environmental  analysis 
documents,  and  available  planning 
records  (meeting  minutes,  siunmaries, 
correspondence).  A  protest  without  any 
supporting  data  will  not  provide  the 
BLAI  with  sufficient  information  to 
assess  the  protest,  and  therefore,  the 
Director's  review  will  be  based  on 
existing  analysis  and  supporting  data. 
ADDRESSES:  All  protests  on  BLM's 
proposed  decisions  must  be  filed  in 


writing  to:  (Regular  Mail)  Director. 
Biueau  of  Land  Management,  Attention: 
Ms.  Brenda  Williams,  Protest 
Coordinator,  PO  Box  66538,  Washington 
DC  20035;  or  (Overnight  Mail)  Director, 
Bureau  of  Land  Management,  Attention: 
Ms.  Brenda  Williams,  Protest 
Coordinator,  1620  L  Street,  NfW.,  Room 
1075,  Washington.  DC  20036. 
SUPPLEMENTARY  INFORMATION:  The  Final 
EIS  and  proposed  plan  amendments  are 
a  joint  effort  between  the  BLM  and  the 
State  of  Montana.  They  are  being 
prepared  to  analyze  impacts  to  lands 
and  resources  as  a  result  of  proposed  oil 
and  gas  development,  primarily  coal 
bed  methane.  The  current  Powder  River 
and  Billings  RMPs.  as  amended  by 
BLM's  1994  Oil  and  Gas  Amendment  of 
the  Billings.  Powder  River,  and  South 
Dakota  RMPs,  support  limited 
conventional  oil  and  gas  development 
and  limited  coal  bed  methane 
exploration  and  production.  About 
9,500  conventional  oil  and  gas  wells  (all 
ownership  categories)  are  located  in  the 
planning  area.  The  Final  EIS  indicates 
that  the  20-year  expansion  in 
development  could  result  in  the  drilling 
of  up  to  26,000  coalbed  methane  wells 
(8,500  to  16,400  of  which  are  expected 
to  be  producing  wells)  and  450  to  1,775 
conventional  oil  and  gas  wells  within 
the  Billings  and  Powder  River  RMP 
areas. 

The  Final  EIS  and  proposed 
amendments  are  being  prepared  to 
analyze  this  increased  interest  in  oil  and 
gas  activity.  The  five  alternatives 
developed  by  BLM  and  the  State  present 
a  range  of  management  scenarios  to 
address  the  issues:  Alternative  A — 
existing  management  (No  Action); 
Alternative  B — emphasize  soil,  water, 
air,  vegetation,  wildlife,  and  cultural 
resources  protection;  Alternative  C — 
emphasize  coal  bed  methane 
development;  Alternative  D — encourage 
coal  bed  methane  exploration  and 
development  while  maintaining  existing 
land  uses;  and  Alternative  E — the  BLM 
and  State  Preferred  Alternative,  which 
combines  featiues  of  Alternatives  B 
through  D  and  manages  development  of 
CBM  in  an  environmentally  sound 
manner.  The  Final  EIS  discloses  the 
environmental  consequences  of  each 
alternative. 

A  copy  of  the  Final  EIS  and  proposed 
Amendment  has  been  sent  to  all 
individuals,  agencies,  and  groups  who 
have  expressed  interest  or  as  required 
by  regulation  or  policy.  Copies  are  also 
available  upon  request  from  the  BLM  at 
the  address  listed  above. 

Foiu-  designated  cooperating  agencies 
helped  BLM  and  the  State  prepare  the 
EIS:  the  Bureau  of  Indian  Affairs,  the 


United  States  Department  of  Energy,  the 
Crow  Tribe,  and  the  United  States 
Environmental  Protection  Agency. 
Consultation  with  both  the  Crow  and 
Northern  Cheyenne  tribes  has  taken 
place  throughout  the  process  to  gather 
their  input  and  concerns.  Consultation 
with  FWS  has  occurred,  and  the  BLM 
has  also  met  with  individuals  from  the 
general  public,  special  interest  groups, 
industry,  and  local  governments  upon 
their  request.  The  Northern  Cheyeime 
Tribe  has  declined  to  become  a 
cooperating  agency,  but  was  invited  by 
BLM  to  participate  in  all  cooperating 
agency  activities. 

The  BLM  and  the  State  conducted 
public  hearings  across  Montana  on  the 
Draft  EIS  and  Amendment.  The  time 
and  locations  of  the  hearings  were 
announced  in  local  news  releases. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Bloom,  Coal  Bed  Methane 
Program  Manager,  Bureau  of  Land 
Management,  111  Garryowen  Road, 
Miles  City,  MT  59301,  (406)  233-3649. 

Dated:  December  17,  2002. 
Thomas  P.  Lonnie, 

Acting  State  Director. 

[FR  Doc.  03-1081  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  4310-S$-I> 


DEPARTMENT  OF  THE  IffTERIOR 
Bureau  of  Land  Management 

[WY-090-03-1 61 0-DQ] 

Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  for 
the  Powder  River  Basin  Oil  and  Gas 
Project  and  Proposed  Resource 
Management  Plan  Amendments; 
Johnson,  Sheridan,  Campbell,  and 
Converse  Counties,  WY 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  (NOA)  of 

Final  Environmental  Impact  Statement 

(FEIS),  and  Proposed  Resource 

Management  Plan  (RMP)  Amendments. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  FEIS  for  the  Powder 
River  Basin  Oil  and  Gas  Project  and 
Proposed  Plan  Amendments  to  the 
Buffalo  RMP  (1985),  Platte  River  RMP 
(1985)  and  Thunder  Basin  National 
Land  and  Resource  Management  Plan 
(LRMP)  (Forest  Service  2002).  The  FEIS 
documents  the  direct,  indirect,  and 
cumulative  environmental  impacts  from 
the  development  of  oil  and  gas 
resources  within  the  project  area  in 
Sheridan,  Campbell.  Johnson,  and 
Converse  Counties,  Wyoming.  The  FEIS 
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describes  and  analyzes  options  for 
developing  oil  and  gas  resources  while 
providing  protection  to  other  land  uses 
and  resource  values.  The  Forest  Service 
and  the  State  of  Wyoming  (Wyoming 
Department  of  Environmental  Quality) 
are  cooperating  agencies. 
DATES:  The  Powder  River  Basin  Oil  and 
Gas  Project  FEIS  and  Proposed  Plan 
Amendments  will  be  available  for 
review  for  30  calendar  days  from  the 
date  the  Environmental  Protection 
Agency  (EPA)  publishes  its  NOA  in  the 
Federal  Register.  Comments  on  the 
Powder  River  Basin  Oil  and  Gas  Project 
FEIS  (PRB  EIS)  must  be  filed  within  the 
30-day  review  period.  Under  the 
provisions  of  43  Code  of  Federal 
Regulations  (CFR)  §  1610.5  protests  of 
proposed  ELM  RMP  amendments  must 
be  filed  with  the  Director  in  accordance 
with  the  instructions  described  in  the 
FEIS  and  included  in  the  Supplemental 
Information  section  of  this  notice. 
Protest  of  the  proposed  amendments  to 
the  Buffalo  and  Platte  River  RMPs  will 
be  accepted  no  later  than  30  calendar 
days  from  the  date  the  EPA  publishes  its 
NOA  in  the  Federal  Register.  The  Forest 
Service  would  amend  the  Thimder 
Basin  National  LRMP  imder  its  land  and 
resources  management  planning 
processes  and  authorities. 
ADDRESSES:  A  copy  of  the  FEIS  has  been 
sent  to  affected  Federal,  State,  and  local 
government  agencies  and  to  interested 
parties.  The  document  will  be  available 
electronically  on  the  fbUowing  Web  site: 
http://www.prb-eis.org.  Copies  of  the 
FEIS  are  available  for  public  inspection 
at  the  following  BLM  office  locations: 

•  Bureau  of  Land  Management, 
Wyoming  State  Office,  5353 
Yellowstone  Road,  Cheyenne,  Wyoming 
82003 

•  Bureau  of  Land  Management, 
Buffalo  Field  Office,  1425  Fort  Street, 
Buffalo,  Wyoming  82834 

•  Bureau  of  Land  Management, 
Casper  Field  Office,  2987  Prospector 
Drive.  Casper,  Wyoming  82604-2968 
FOR  FURTHER  INFORMATION:  Contact  Mr. 
Paul  Beels,  Project  Manager,  1425  Fort 
Street,  Buffalo,  WY  82834,  or 
paul_beels@blm.gov.  Mr.  Beels  may  also 
be  reached  at  307-684-1168. 
SUPPLEMENTARY  INFORMATION:  The  FEIS 
analyzes  a  proposal  by  companies  to 
drill  and  develop  additional  oiLand  gas 
resources,  including  coalbed  methane 
(CBM),  in  Wyoming's  Powder  River 
Basin.  Oil  and  gas  development 
activities  would  include  drilling, 
operating,  and  reclaiming  almost  39,400 
new  CBM  wells  and  3,000  oil  and  gas 
wells;  and  constructing,  operating,  and 
reclaiming  various  ancillary  facilities 
needed  to  support  the  new  wells. 


Ehilling  would  begin  in  2003  and 
continue  for  10  years. 

The  project  area  includes  almost 
8,000,000  acres  in  northeastern 
Wyoming,  encompassing  all  of  Johnson 
and  Sheridan  Coimties  except  the 
Bighorn  National  Forest  System  lands, 
all  of  Campbell  County  and  the  northern 
portion  of  Converse  County.  The  public 
lands  and  Federal  mineral  resources 
analyzed  include  all  of  those 
administered  by  the  BLM  Buffalo  Field 
Office  (FO)  and  a  small  portion  that  is 
administered  by  the  Casper  FO.  The 
mineral  resom-ces  analyzed  also  include 
the  Federal  oil  and  gas  imderlying  the 
National  Forest  System  lands  and 
sm^ace  resources  (Thunder  Basin 
National  Grassland)  administered  by  the 
USDA  Forest  Service. 

The  FEIS  describes  the  physical, 
biological,  cultural,  historic,  and 
socioeconomic  resources  in  and 
siuTounding  the  project  area.  The  focus 
for  impact  analysis  was  based  upon 
resource  issues  and  concerns  identified 
during  the  public  scoping  process. 
Potential  impacts  of  concern  from 
development  (not  in  priority  order),  are: 
economic,  social,  health  and  safety 
effects  on  the  communities  of  Buffalo, 
Sheridan,  and  Gillette,  Wyoming,  and 
other  surrounding  conununities;  crucial 
elk  winter  range;  sage  grouse  and  raptor 
breeding  and  nesting;  soil  erosion;  air 
quality  effects;  groundwater  draw  down 
and  contamination;  surface  water 
quality;  historic  Bozeman  Trail 
condition  and  its  viewshed;  and 
cumulative  effects.  The  primary  issues 
driving  alternative  development  are 
water  quality  and  quantity  and  air 
quality. 

Three  alternatives  were  analyzed  in 
detail:  (1)  Proposed  Action,  (2)  Proposed 
Action  with  Reduced  Emission  Levels 
and  Expanded  Produced  Water 
Handling  Scenarios,  and  (3)  No  Action. 
Alternative  1  consisted  of  a  combination 
of  the  CBM  development  proposal 
submitted  by  the  oil  and  gas  companies 
and  non-CBM  oil  and  gas  development 
possibilities  described  in  BLM's 
Reasonable  Foreseeable  Development 
(RFD)  scenario.  Alternative  2  was 
developed  in  response  to  issues  raised 
during  the  public  and  agency  scoping 
process.  This  alternative,  which  consists 
of  Alternatives  "2A"  and  "2B",  would 
replace  some  of  the  proposed  gas-fired 
conapressors  with  electrical  compressors 
and  would  involve  a  more  limited 
amount  of  water  that  would  be 
discharged  directly  to  the  watersheds. 
As  required  by  National  Environmental 
Pohcy  Act  (NEPA),  the  No  Action 
alternative  is  a  basis  for  comparison 
with  other  alternatives  analyzed  in  the 
EIS.  For  this  project,  the  No  Action 


Alternative  would  not  authorize 
additional  development  of  oil  and  gas 
on  Federal  leases  within  the  Project 
Area.  Drilling  would  continue  on  State 
and  private  leases,  irrespective  of  the 
decisions  resulting  from  this  document. 

Agency-Preferred  Alternative:  BLM's 
preferred  alternative  is  a  combination  of 
Alternative  2 A  and  Alternative  1.  The 
Preferred  Alternative  includes  the  use  of 
natural  gas  powered  compressors  but 
does  not  preclude  the  use  of  electric 
powered  compressor  stations,  as 
outlined  in  Alternative  1.  All  other  parts 
of  the  Preferred  Alternative  are  as 
outlined  in  Alternative  2A.  The 
Preferred  Alternative  allows  the 
Wyoming  DEQ  maximum  flexibility  to 
comply  with  applicable  national  and 
state  air  and  water  quality  standards. 

Proposed  Land  Use  Plan 
Amendments:  The  BLM  RMPs  would  be 
amended  to  allow  oil  and  gas 
exploration  and  development  at  the 
level  analyzed  in  the  FEIS  and  to  adopt 
new  conditions  of  use.  In  addition,  the 
FEIS  updates  the  NEPA  analysis  for  the 
RMPs  for  management  of  oil  and  gas 
exploration  and  development  on  federal 
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For  the  U.S.  Forest  Service,  the  FEIS 
will  be  used  to  allow  oil  and  gas 
exploration  and  development  at  the 
level  analyzed  in  the  FEIS,  update  the 
NEPA  analysis  for  the  LRMP  and  adopt 
the  2002  LRMP  stipulations  for  the  area 
west  of  the  coal  outcrop  line. 

The  Proposed  Plan  Amendments  do 
not  include  changes  to  the  leasing 
allocation  decisions,  as  the  FEIS  does 
not  address  leasing. 

RMP  amendments  would  provide 
complete  and  concise  descriptions  of 
applicable  management  practices  for  oil 
and  gas  development. 

The  DEIS  was  available  for  public 
review  and  comment  from  January  18, 
2002,  through  May  15,  2002.  The 
distribution  list  included  the  agencies, 
companies,  organizations,  and 
individuals  that  had  expressed  an 
interest  in  the  project  during  scoping. 
The  list  included  several  Federal  and 
State  agencies  and  elected  officials  to 
whom  BLM  commonly  sends  EISs. 
During  this  period,  the  BLM  encouraged 
reviewers  to  submit  written  comments 
on  the  DEIS.  In  addition,  the  BUvl  held 
public  meetings  on  the  DEIS  on  March 
18-21,  2002,  to  provide  the  pubfic  with 
the  opportimity  to  submit  oral  and 
written  comments.  All  comments 
presented  throughout  the  process  have 
been  considered. 

Ultimately,  the  BLM  State  Director's 
decision  whether  to  adopt  the  proposed 
RMP  amendment  will  be  documented  in 
a  Record  of  Decision  and  issued  under 
the  authority  of  the  Federal  Land  Policy 
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and  Management  Act  as  codified  at  43 
CFR  part  1610.  If  adopted,  these 
proposed  RMP  amendments  do  not 
constitute  authorization  to  the  oil  and 
gas  companies  to  implement  projects 
nor  engage  in  any  ground-distiubing 
activities.  Decisions  regarding  these  site- 
specific  implementation  activities  are 
subject  to  further  NEPA  analysis  and 
appeal,  as  provided  by  applicable 
regulations. 

Protest  Instructions:  Publication  of 
this  EIS  prepared  for  a  RMP  amendment 
affords  the  public  the  opportunity  to 
protest.  Instructions  for  filing  a  protest 
with  the  Director  of  the  BLM  regarding 
the  State  Director's  proposed 
amendments  to  the  Buffalo  and  Platte 
River  RMPs  may  be  found  at  43  CFR 
1610.5.  Any  person  who  participated  in 
the  planning  process  and  has  an  interest 
or  may  be  adversely  affected  by  the 
approval  of  the  proposed  Plan 
Amendment,  may  protest  such 
approval.  A  protest  may  raise  only  those 
issues  that  were  submitted  for  the 
record  during  the  planning  process.  The 
protest  must  be  in  writing  and  must  be 
filed  with  the  Director.  The  protest  must 
be  filed  within  30  days  from  the  date  the 
Envirormiental  Protection  Agency 
publishes  the  NOA  in  the  Federad 
Register.  The  protest  must  contain: 
i.  The  name,  mailing  address,  telephone 

number,  and  interest  of  the  person 

filing  the  protest; 
ii.  A  statement  of  the  issue  or  issues 

being  protested; 
iii.  A  statement  of  the  part,  or  parts,  of 

the  plan  or  amendment  being 

protested; 
iv.  A  copy  of  all  documents  addressing 

the  issue,  or  issues,  that  were 

submitted  during  the  planning 

process  by  the  protesting  party  or 

an  indication  of  the  date  the  issue, 

or  issues,  were  discussed  for  the 

record;  and 
v.  A  concise  statement  explaining  why 

the  State  Director's  decision  is 

believed  to  be  wrong. 
The  Director  must  promptly  render  a 
decision  on  the  protest.  The  decision 
must  be  in  writing  and  must  set  forth 
the  reasons  for  the  decision.  The 
decision  must  be  sent  to  the  protesting 
party  by  certified  mail,  return  receipt 
requested.  The  decision  of  the  Director 
must  be  the  final  decision  for  the 
Department  of  the  Interior. 

Protest  Filing  Addresses:  Protests 
submitted  electronically  will  not  be 
accepted.  File  written  protests  by: 
Surface  mail:  U.S.  Department  of  the 
Interior,  Buireau  of  Land  Management, 
Director  (210),  Attn:  Ms.  Brenda 
Williams,  Protest  Coordinator,  P.O.  Box 
66538.  Washington  DC  20035  or 


Overnight  mail:  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Management, 
Director,  Protest  Coordinator  (WO-210), 
1620  L  Street,  NW.,  Room  1075, 
Washington,  DC  20036. 

Dated:  December  18,  2002. 
Robert  P.  Henry. 
Acting  State  Director. 
[FR  Doc.  03-1082  Filed  1-16-03;  8:45  am] 

BILLING  CODE  4310-42-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

tUT-91 2-03-1 1 20-PG-24-1  A] 

Notice  of  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Department  of  Interior. 
ACTION:  Notice  of  Utah  Resource 
Advisory  Council  (RAC)  Meeting. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  Resource  Advisory 
Council  Meeting  scheduled  for  February 
12.  2003,  Salt  Lake  City,  Utah. 

"The  Bureau  of  Land  Management's 
(BLM)  Utah  Statewide  Resource 
Advisory  Coimcil  (RAC)  will  be  meeting 
on  February  12,  2003,  at  the  Best 
Western  Salt  Lake  Plaza  Hotel,  Salt  Lake 
Conference  Room  (main  level  of  hotel). 
122  West  South  Temple.  (801)  521- 
0130,  Salt  Lake  City,  Utah.  The  meeting 
will  begin  at  8:30  a.m.  and  conclude  at 
4  p.m. 

Agenda  topics  include  an  update  on 
the  San  Rafael  Swell,  a  report  from  the 
Raptor  Subgroup,  status  report  on  the 
RMP  planning  process,  an  overview  of 
the  drought  situation,  feedback  and 
discussion  on  the  November  RAC 
satellite  broadcast,  and  RAC  work  plans 
for  the  futvire. 

A  public  comment  period  is 
scheduled  from  3:30  p.m.-4  p.m.  where 
members  of  the  public  may  address  the 
Coimcil.  Written  comments  may  be 
mailed  to  the  Bureau  of  Land 
Management  at  the  address  listed  below. 

All  meetings  are  open  to  the  public; 
however,  transportation,  lodging,  and 
meals  are  the  responsibility  of  the 
participating  public. 
FOR  FURTHER  INFORMATION:  Contact 
Sherry  Foot,  Special  Programs 
Coordinator,  Utah  State  Office,  Bureau 
of  Land  Management,  324  South  State 
Street,  Salt  Lake  City,  Utah  84111; 
phone  (801)  539-4195. 

Dated:  )anaiiry  6,  2003. 
Sally  Wisely, 
State  Director. 
[FR  Doc.  03-1083  Filed  1-16-03;  8:45  am) 

BMJJNG  CODE  4310-«$-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[60%  to  CO-956-1 420-BJ-0000-241  A;  11  % 
to  CO-956-1 91 0-BJ-4497-241  A;  29%  to 
CO-956-9820-BJ-CO01-241A] 

Colorado:  Filing  of  Plats  of  Survey 

January  6,  2003. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  land  will  be 
officially  filed  in  the  Colorado  State 
Office,  Bureau  of  Land  Management, 
Lakewood,  Colorado,  effective  10  a.m., 
January  6,  2003.  All  inquiries  should  be 
sent  to  the  Colorado  State  Office,  Bureau 
of  Land  Management,  2850  Youngfield 
Street,  Lakewood,  Colorado  80215- 
7093. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  34 
North,  Range  2  West,  New  Mexico 
Principal  Meridian,  Group  1315, 
Colorado,  was  accepted  December  10, 
2002. 

This  survey  and  plat  were  requested 
by  the  Bureau  of  Indian  Affairs  for 
administrative  and  management 
purposes. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  49 
North,  Range  7  West,  New  Mexico 
Principal  Meridian,  Group  1247, 
Colorado,  was  accepted  October  31, 
2002. 

This  survey  and  plat  were  requested 
by  the  National  Park  Service  for 
administrative  and  management 
purposes. 

The  plat  representing  the  limited 
corrective  dependent  resurvey  in 
Township  7  North,  Range  70  West, 
Sixth  Principal  Meridian,  Group  761, 
Colorado,  was  accepted  October  30, 
2002. 

The  plat  representing  the  dependent 
resurvey  of  certain  mineral  surveys  in 
Township  42  North,  Range  7  West,  New 
Mexico  Principal  Meridian,  Group  1333, 
Colorado,  was  accepted  November  22, 
2002. 

The  plat  representing  the  corrective 
dependent  resurvey  in  section  21, 
Township  6  North,  Range  70  West, 
Sixth  Principal  Meridian,  Group  632, 
Colorado,  was  accepted  December  12, 
2002. 

The  amended  field  notes,  correcting 
the  1978  descriptions,  for  the  East  1/16 
section  comer  of  sections  17  and  20, 
and  the  Center  West  1/16  section  comer 
of  section  19,  in  T.  6  North,  Range  70 
West,  Sixth  Principal  Meridian,  Group 
632,  Colorado,  was  accepted  November 
21,  2002. 

The  amended  field  notes,  correcting 
the  1977  description,  for  the  Center 
South  1/16  section  comer  of  section  28, 
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in  T.  6  North,  Range  71  West,  Sixth 
Principal  Meridian,  Group  632. 
Colorado,  was  accepted  November  21, 
2002. 

These  plats,  surveys  and  amended 
field'notes,  were  requested  by  the  Forest 
Service  for  administrative  and 
management  purposes. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  section  26, 
Township  1  South,  Range  83  West, 
Sixth  Principal  Meridian,  Group  1319, 
Colorado,  was  accepted  October  7,  2002. 

The  plat  representing  the  dependent 
resurvey  and  survey,  in  Township  13 
South,  Range  98  West,  Sixth  principal 
Meridian,  Group  1271,  was  accepted 
October  8.  2002. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  50 
North.  Range  20  West.  New  Mexico 
Principal  Meridian.  Group  1360, 
Colorado,  was  accepted  October  8,  2002. 
■     The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  3 
South,  Range  84  West,  Sixth  Principal 
Meridian,  Group  1327,  was  accepted 
October  24,  2002. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  3 
South,  Range  85  West,  Sixth  Principal 
Meridian,  Group  1327,  was  accepted 
October  24,  2002. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  3 
North,  Range  80  West,  Sixth  Principal 
Meridian,  Group  1348,  was  accepted 
November  14,  2002. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  14 
South,  Range,  103  West,  Sixth  Principal 
Meridian,  Group  1291,  Colorado,  was 
accepted  December  10,  2002. 

The  plat  representing  the  entire 
record  of  the  remonumentation  of 
certain  original  corners,  in  Township  17 
South,  Range  68  West,  Sixth  Principal 
Meridian,  Group  750,  Colorado,  was 
accepted  December  18,  2002. 

The  plat  representing  the  entire 
record  of  the  remonumentation  of 
cwtain  original  comers,  in  Township  16 
South,  Range  72  West,  Sixth  Principal 
Meridian,  Group  750,  Colorado,  was 
accepted  December  18.  2002. 

The  plat  representing  the  entire 
record  of  the  remonumentation  of 
certain  original  comers,  in  Township  16 
South,  Range  73  West,  Sixth  Principal 
Meridian,  Group  750,  Colorado,  was 
acscepted  December  18,  2002. 

The  amended  field  notes,  correcting 
the  description  of  ties,  to  local  bearing 
trees,  at  the  closing  comer  of  Townships 
50  and  51  North,  Range  20  West,  New 
Mexico  Principal  Meridian,  Group  1360, 
Colorado,  was  accepted  November  20, 
2002. 


These  plats,  surveys  and  amended 
field  notes,  were  requested  by  the 
Bineau  of  Land  Management  for 
administrative  and  management 
purposes. 

Danyl  A.  Wilson, 

Chief  Cadastral  Surveyor  for  Colomdo. 
[FR  Doc.  03-1046  Filed  1-16-03;  8:45  am] 

MLUNQ  CODE  431 0-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Folsom  Lake  State  Recreation  Area 
General  Plan/Resource  Management 
Plan,  California 

AGENCY:  Bureau  of  Reclamation,  Interior 

(Reclamation). 

ACTION:  Notice  of  Intent  to  prepare  an 

environmental  impact  report 

/environmental  impact  statement  (EIS/ 

EIR). 

summary:  The  U.S.  Biu-eau  of 
Reclamation  (Reclamation)  in 
partnership  with  the  California 
Department  of  Parks  and  Recreation 
(CDPR)  intend  to  prepare  a  General 
Plan/Resoiu-ce  Management  Plan  (GP/ 
RMP)  for  the  Folsom  Lake  State 
Recreation  Area  (including  Lake  Natoma 
and  the  Folsom  Powerhouse  State 
Historic  Park).  This  planning  activity 
encompasses  approximately  18,000 
acres  of  publicly  accessible  land/water 
owned  by  Reclamation  and  managed  by 
the  CDPR's  Gold  Fields  District.  The 
GP/RMP  will  be  the  primary 
management  document  for  the  park 
unit,  providing  a  defined  purpose, 
vision,  long  term-goals,  and 
management  guidelines.  It  will  be  used 
by  CDPR  as  a  framework  for  guiding 
decision-making  related  to  the  future 
development  potential,  ongoing 
management,  resource  conservation, 
and  public  use  of  the  Folsom  Lake  State 
Recreation  Area  (Folsom  Lake  SRA). 
CDPR  and  Reclamation  will  prepare  a 
joint  EIR/EIS  on  the  management 
actions  and  elements  included  in  the 
GP/RMP. 

DATES:  A  total  of  three  regional 
workshops  will  be  conducted  to  solicit 
public  input  at  each  phase  of  the 
planning  process.  The  first  public 
workshop  was  held  on  November  20, 
2002  from  7  p.m.  to  9:30  p.m.  in 
Folsom,  California. 

This  workshop,  and  other  upcoming 
ones,  will  be  used  to  solicit  community 
input  on  local  issues,  concerns  and 
aspirations  as  they  relate  to  the  Folsom 
Lake  SRA.  The  information  will  be  used 
to  help  form  the  definition  of  the  goals/ 
objectives  of  the  GP/RMP,  analysis  of 


opportimities  and  constraints,  and 
scope  of  subsequent  planning  and 
design  efforts.  The  workshops  will  also 
serve  as  the  public  scoping  meetings  for 
preparation  of  the  EIR/EIS,  identifying 
the  range  and  scope  of  issues  to  be 
addressed  in  the  envirorunental 
assessment  documents. 

A  second  public  workshop  is  planned 
for  March/ April  2003.  At  this  time,  the 
public  will  have  the  opportunity  to 
further  define  their  issues,  concerns  and 
aspirations,  as  well  as  consider  and 
comment  on  developed  alternative  park 
unit  improvement  and  conservation 
scenarios.  At  a  third  public  workshop, 
tentatively  scheduled  for  January  2004, 
plan  proposals  for  land  use,  resource 
management,  circulation  and  facilities 
will  be  presented  for  review  and 
evaluation. 

These  public  meetings  will  be 
annoimced  through  the  local  news 
media,  newsletters,  and  the  CDPR  Web 
site  {http://www.parks.ca.gov)  at  least  15 
days  prior  to  the  event.  Comments  on 
issues  and  plaiming  criteria  may  be 
submitted  in  writing  to  the  address 
listed  below. 

ADDRESSES:  The  first  meeting  was  held 
at  Folsom  Middle  School,  500  Blue 
Ravine  Road,  Folsom,  CA  95630. 
Locations  for  the  other  two  meetings  are 
not  yet  determined. 

Written  comments  should  be  sent  to 
Folsom  Lake  Plan  Update  c/o  Wallace 
Roberts  &  Todd,  LLC,  1328  Mission 
Street,  Fourth  Floor,  San  Francisco,  CA 
94103  or  email:  folsomlakeplanupdate 
@sf.  wrt  design .  com . 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Micheaels,  Associate  Park  and 
Recreation  Specialist,  Gold  Fields 
District.  7806  Folsom-Aubum  Road, 
Folsom,  CaHfomia  95630,  phone  (916) 
988-0513;  or  Mike  Petrinovich, 
Resource  Manager,  U.S.  Bureau  of 
Reclamation,  Central  California  Area 
Office.  Folsom,  CA  95639,  phone  (916) 
989-7276. 

SUPPLEMENTARY  INFORMATION:  CDPR  first 
entered  into  an  agreement  with 
Reclamation  in  1956  to  manage 
recreation  facilities  at  Folsom  Lake  and 
Lake  Natoma.  The  area  was  later 
designated  as  Folsom  Lake  SRA.  Most  of 
the  lands  aroimd  both  lakes  are  owned 
by  Reclamation  and  managed  by  CDPR. 
With  approximately  2.5  million  visitors 
annually,  Folsom  Lake  SRA  is  one  of  the 
most  popular  and  heavily  visited  imits 
within  the  Califomia  State  Park  System. 
Lake  Natoma  and  portions  of  the 
popidar  32-mile  Ajmerican  River  Bike 
Trail  are  a  part  of  the  unit. 

The  current  GP  for  Folsom  Lake  SRA 
was  completed  in  1979.  The  plan 
currently  being  developed  will  also 
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serve  as  Reclamation's  RMP  for  the  area. 
The  GP/RMP  for  Folsom  Lake  SRA  will 
be  a  2-year  process.  The  GP/RMP  will 
guide  the  long-term  management  of  the 
SRA  including  protecting  natural  and 
cultural  resources,  providing  for  and 
management  of  public  use  and 
recreation  opportunities,  and  outlining 
the  development  of  futiu-e  facilities.  The 
plan  update  will  include  direction  for 
the  Folsom  Powerhouse  State  Historic 
Park,  a  separate  park  unit  that  is 
administered  in  conjunction  with 
Folsom  Lake  SRA. 

The  GP/RMP  will  guide  management 
decisions  and  activities  by  establishing 
long-term  management  direction,  area- 
wide  goals  and  objectives,  actions 
necessary  to  achieve  desired  future 
conditions,  identification  of  lands 
suitable  or  not  suitable  for  resource  use 
and  production,  and  monitoring  and 
evaluation  requirements.  The  GP/RMP 
planning  process  will  be  an 
interdisciplinary  effort  between  CDPR, 
Reclamation,  other  relevant  agencies, 
stakeholders  and  the  public.  The  CDPR 
and  Reclamation  will  work 
collaboratively  with  interested  parties  to 
identify  the  management  decisions  that 
address  local,  regional,  and  national 
needs  and  concerns.  The  public 
participation  process  as  outlined  above 
will  identify  planning  issues,  develop 
planning  criteria,  and  will  include  an 
evaluation  of  existing  CDPR  and 
Reclamation  management  plans  in  the 
context  of  the  needs  and  interest  of  the 
public  and  the  conservation  of  natural 
and  cultural  resources. 

Preliminary  issues  and  management 
concerns  have  been  identified  by  CDPR 
and  Reclamation  personnel  and  other 
agencies.  The  preliminary  issues 
identified  thus  far  represent  the  CDPR's 
and  Reclamation's  knowledge  to  date  on 
the  existing  issues  and  concerns  with 
cvurent  management,  but  are  not  limited 
to  these.  The  major  issue  themes  that 
will  be  addressed  in  the  plan  effort 
include:  assessment  of  impacts  to  the 
unit's  resoiu-ces  from  adjacent 
development  and  recent  road-widening 
projects;  access  to  and  transportation 
within  the  park  including  trails  and  boat 
ramp  access;  recreation/visitor  use  and 
safety;  management  and  protection  of 
public  land  resources;  and  potential 
future  action  including  acquisition,  and 
construction  of  new  facilities.  The 
public  is  encoiuaged  to  help  identify 
additional  management  questions  and 
concerns  to  be  addressed  in  the  plan. 

As  part  of  the  GP/RMP  process,  an 
EIR/EIS  will  be  prepared  in  compliance 
with  the  National  Environmental 
Protection  Act  (NEPA)  and  the 
California  Environmental  Quality  Act 
(CEQA).  The  EIR/EIS  will  evaluate  the 


environmental  impacts  of  the 
management  actions  and  projects 
contained  in  the  GP/RMP,  as  a  whole.  ' 
in  a  programmatic  manner.  As  the  GP/ 
RMP  is  implemented  over  time,  specific 
project  proposals  can  tier  from  the  EIR/ 
EIS  by  further  evaluating  the  details  of 
the  specific  project  through  subsequent 
environmental  review.  The  Draft  EIR/ 
EIS  is  projected  to  be  available  for 
public  review  for  a  45-day  early  in  2004. 
Toward  the  end  of  the  review  period,  a 
public  hearing  will  be  held  in  the 
vicinity  of  the  Folsom  Lake  SRA  to 
receive  public  comment  on  both  the  GP/ 
RMP  and  Draft  EIR/EIS. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents  available  for  public  review. 
Individual  respondents  may  request  that 
we  withhold  their  home  addresses  from 
public  disclosure,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
may  also  be  circumstances  in  which  we 
would  withhold  a  respondent's  identity  • 
from  public  disclosure,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  December  20.  2002. 

Frank  Michny, 

Regional  Environmental  Officer,  Mid-Pacific 
Region. 

[FR  Doc.  03-1075  Filed  1-16-03;  8:45  am] 
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DEPARTMEffT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  vtrith  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  aimouncing 
its  intention  to  request  approval  for  the 
collections  of  information  for  30  CFR 
parts  779  and  870  and  the  OSM-1  Form. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  March  18,  2003  to  be  assiued  of 
consideration. 


ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Constitution  Ave,  NW..  Room  120- 
SIB,  Washington,  DC  20240.  Comments 
may  also  be  submitted  electronically  to 
jtreleas@0smre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  requests,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease  at  the  address  listed  in 
ADDRESSES. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8  (d)].  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
extension.  These  collections  are 
contained  in  30  CFR  part  779.  Surface 
Mining  Permit  Applications — Minimum 
Requirements  for  Environmental 
Resources;  and  part  870,  Abandoned 
Mine  Reclamation  Fund — Fee 
Collection  and  Coal  Production 
Reporting  and  the  form  it  implements, 
the  OSM-1 ,  Coal  Reclamation  Fee 
Report. 

OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  and  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  be  included  in 
OSM's  submissions  of  the  information 
collection  requests  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activities: 

Title:  Surface  Mining  Permit 
Applications — Minimum  Requirements 
for  Environmental  Resources,  30  CFR 
779. 

OMB  Control  Number:  1029-0035. 

Summary:  Applicants  for  surface  coal 
mining  permits  are  required  to  provide 
adequate  descriptions  of  the 
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environmental  resources  that  may  be 
affected  by  proposed  surface  mining 
activities.  The  information  will  be  used 
by  the  regulatory  authority  to  determine 
if  the  applicant  can  comply  with 
environmental  protection  performance 
standards. 
Bureau  Eorm  Number:  None. 
Frequency  of  Collection:  Once  upon 
submittal  of  mining  application. 

Description  of  Respondents:  Coal 
mining  companies  and  state  regulatory 
authorities. 

Total  Annual  Responses:  337. 

Total  Annual  Burden  Hours:  52,813 
hours. 

Title:  Abandoned  Mine  Reclamation 
Fund — Fee  Collection  and  Coal 
Production  Reporting,  30  CFR  870. 

OMB  Control  Number:  1029-0063. 

Summary:  The  information  is  used  to 
maintain  a  record  of  coal  produced  for 
sale,  transfer,  or  use  nationwide  each 
calendar  quarter,  the  method  of  coal 
removal  and  the  t5rpe  of  coal,  and  the 
basis  for  coal  tonnage  reporting  in 
compliance  with  30  CFR  870  and 
section  401  of  Pub.  L.  95-87.  hidividiial 
reclamation  fee  payinent  liability  is 
based  on  this  information.  Without  the 
collection  of  information  OSM  could 
not  implement  its  regulatory 
responsibilities  and  collect  the  fee. 

Bureau  Form  Number:  OSM-1. 

Frequency  of  Collection:  Quarterly. 

Description  of  Respondents:  Coal 
mine  permittees. 

Total  Annual  Responses:  12,364. 

Total  Annual  Burden  Hours:  2,605. 

Dated:  January  13,  2003. 
Richard  G.  Bryson, 

Acting  Assistant  Director,  Program  Support. 
[FR  Doc.  03-1092  Filed  1-16-03;  8:45  am] 

BILUNO  CODE  4310-05-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Siu-face  Mining 
Reclamation  emd  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  request 
for  30  CFR  part  783,  Underground 
Mining  Permit  Applications — Minimum 
Requirements  for  Information  on 
Environmental  Resources  has  been 
forwarded  to  the  Office  of  Management 


and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 
information  collection  and  the  expected 
burden  and  cost. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collections  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by 
February  18,  2003,  in  order  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  iPub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)).  OSM  has 
submitted  a  request  to  OMB  to  renew  its 
approval  of  the  collection  of  information 
found  30  CFR  part  783,  Undergrotmd 
Mining  Permit  Applications — Minimum 
Requirements  for  Information  on 
Environmental  Resources.  OSM  is 
requesting  a  3-year  term  of  approval  for 
this  information  collection  activity. 
As  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  listed  in  30  CFR  [part 
783,  which  is  1029-0038. 

As  required  under  5  CFR  1320.8(d).  a 
Federal  Register  no.tice  soliciting 
comments  on  these  collections  of 
information  was  published  on  October 
7,  2002  (67  FR  62495).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment. 

The  following  information  is  provided 
for  the  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
control  nimiber;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information.  Where 
appropriate,  OSM  has  revised  burden 
estimates  to  reflect  ciurent  reporting 
levels  and  adjustments  based  on 
reestimates  of  the  burden  or  number  of 
respondents. 

Title:  Underground  Mining  Permit 
Applications — Minimim[i  Requirements 


for  Information  on  Environmental 
Resources,  30  CFR  part  783. 

OMB  Control  Number:  1029-0038. 

Summary:  Applicants  for 
undergroimd  coal  mining  permits  are 
required  to  provide  adequate 
descriptions  of  the  environmental 
resources  that  may  be  affected  by 
proposed  imderground  coal  mining 
activities. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once  at  time 
of  application  submission. 

Description  of  Respondents: 
Underground  coal  mining  applicants, 
and  State  regulatory  authorities. 

Total  Annual  Responses:  59. 

Total  Annual  Burden  Hours:  25,088 
hours. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of  • 
automated  means  of  collection  of  the 
information,  to  the  following  address. 
Please  refer  to  the  appropriate  OMB 
control  niunber  in  all  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  and  to  John  A.  Trelease,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave, 
NW.,  Room  210-SIB.  Washington.  DC 
20240. 

Dated:  December  17,  2002. 
Richard  G.  Bryson, 

Acting  Assistant  Director,  Program  Support. 
[FR  Doc.  03-1091  Filed  1-16-03;  8:45  am) 

BILLING  CODE  4310-OS-W 


DEPARTMENT  OF  UVBOR 

Office  of  ttw  Secretary 

Department  of  l^tMr's  Fleet 
Alternative  Fuel  Vehicle  Acquisition 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  availability  of  the 
Department  of  Labor's  aimual  report  on 
its  alternative  fuel  vehicle  acquisitions 
for  fiscal  years  1999,  2000  and  2001. 

summary:  In  compliance  with  the 
Energy  Policy  Act  of  1992  and  Executive 
Order  13149,  this  notice  annoimces  the 
availability  of  the  1999,  2000  and  2001 
reports  which  summarize  the  U.S. 
Department  of  Labor's  (DOL) 
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compliance  with  the  annual  alternative 
fuel  vehicle  acquisition  requirement  for 
its  fleet.  Additionally,  the  reports 
include  data  relative  to  the  agency's 
effort  in  reducing  petroleum 
consumption. 

ADDRESSES:  U.S.  Department  of  Labor, 
Office  of  the  Assistant  Secretary  for 
Administration  and  Management, 
Business  Operations  Center,  Office  of 
Administrative  Services,  200 
Constitution  Avenue  NW.,  Room  S1521, 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Stewart,  Director  of  Business  Operations 
Center  at  (202)  693^021  or  email 
Stewart-MiIton@dol.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Energy  Policy  Act  of  1992  (42  U.S.C. 
13211-13219)  as  amended  by  the 
Energy  Conservation  and 
Reauthorization  Act  of  1998  (Pub.  L. 
105-388,  Section  310(b)  (3)  and 
Executive  Order  13149  (April  2000) 
were  intended  to  decrease  the  country's 
dependence  on  petroleum  for 
transportation  purposes.  The  Energy 
Policy  Act  of  1992  requires  Federal 
•fleets  to  acquire  75  percent  of  their  new 
covered  vehicle  acquisitions  as 
alternative  fuel  vehicles.  In  Fiscal  Year 
(FY)  1999.  DOL  acquired  85  vehicles 
covered  as  alternative  fuel  vehicles.  In 
FY  2000  and  2001,  the  number  of 
covered  vehicles  was  77  and  116 
respectively.  The  Department  is  not 
currently  in  compliance,  however, 
expects  to  achieve  compliance  by  FY 
2005. 

Pursuant  to  42  U.S.C.  13218  of  the 
Energy  Policy  Act,  DOL  and  other 
covered  agencies  are  required  annually 
to  submit  to  Congress  reports  on  their 
Energy  Policy  Act's  alternative  fuel 
vehicle  acquisition  requirements.  These 
reports  must  also  be  placed  on  an 
available  Web  site  and  their  availability, 
including  the  Web  site  address,  must  be 
published  in  the  Federal  Register. 

DOL  reports  for  1999,  2000,  and  2001 
may  be  accessed  at  the  DOL  Fleet 
Information  and  Regulations  Web  site  at 
h  ttp  J  I  www.  dol.gov/oasam/programs/ 
boc/epact.htm. 

Issued  in  Washington,  DC,  this  10th  day  of 
January  2003. 

Patrick  Pizzella, 

Assistant  Secretary  for  Administration  and 

Management. 

(FR  Doc.  03-1093  Filed  1-16-03;  8:45  am] 

BILLING  COOe  4S10-23-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  ftinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Emplojmient  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Withdrawn  General  Wage 
Determination  Decisions 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Decisions  as  listed 
below: 

MD020017— See  MD020016 
PA020033— See  PA020013 
PA020043— See  PA020013 
KY020042— See  KY020005 

Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  chsmge  and  the  finding  is 
documented  in  the  contract  file. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  Entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

CT020001  (Mar.  1,  2002) 
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CT020OO3  (Mar.  1.  2002) 
CT020004  (Mar.  1,  2002) 
CT020005  (Mar.  1,  2002) 
Maine 

ME020001  (Mar.  1,  2002) 
ME020002  (Mar.  1.  2002) 
ME020006  (Mar.  1,  2002) 
ME020008  (Mar.  1,  2002) 
Rhode  Island 

RI020001  (Mar.  1,  2002) 

Volume  II 

Maryland 

MD020001  (Mar.  1,  20Q2) 
MD020002  (Mar.  1,  2002) 
MD020009  (Mar.  1,  2002) 
MD020016  (Mar.  1,  2002) 
MD020021  (Mar.  1,  2002) 
MD020026  (Mar.  1,  2002) 
MD020037  (Mar.  1,  2002) 
MD020039  (Mar.  1,  2002) 
MD020058  (Mar.  1,  2002) 
Pennsylvania 
PA020001  (Mar.  1,  2002) 
PA020002  (Mar.  1,  2002) 
PA020004  (Mar.  1,  2002) 
FA020005  (Mar.  1,  2002) 
PA020006  (Mar.  1,  2002) 
PA020007  (Mar.  1,  2002) 
PA020008  (Mar.  1,  2002) 
PA020009  (Mar.  1,  2002) 
PA020010  (Mar.  1.  2002) 
PA020011  (Mar.  1,  2002) 
PA020012  (Mar.  1,  2002) 
PA02OO13  (Mar.  1,  2002) 
PA020014  (Mar.  1,  2002) 
I  PA020015  (Mar.  1,  2002) 
I  PA020016  (Mar.  1,  2002) 
PA020017  (Mar.  1,  2002) 
PA020018  (Mar.  1,  2002) 
PA020019  (Mar.  1,  2002) 
PA020020  (Mar.  1,  2002) 
PA020023  (Mar.  1,  2002) 
PA020024  (Mar.  1,2002) 
PA020025  (Mar.  1,  2002) 
PA020026  (Mar.  1,  2002) 
PA020027  (Mar.  1,  2002) 
PA020030  (Mar.  1,  2002) 
PA020031  (Mar.  1,  2002) 
PA020032  (Mar.  1,  2002) 
PA020038  (Mar.  1,  2002) 
PA020040  (Mar.  1,  2002) 
PA020041  (Mar.  1,  2002) 
PA020042  (Mar.  1,  2002) 
PA020059  (Mar.  1.  2002) 
PA020060  (Mar.  1,  2002) 
PA020061  (Mar.  1,  2002) 
PA020O65  (Mar.  1,  2002) 
Virginia 
VA020009  (Mar.  1,  2002) 
VA02O015  (Mar.  1,  2002) 
VA020017  (Mar.  1,  2002) 
VA020019  (Mar.  1,2002) 
VA020022  (Mar.  1.  2002) 
VA020023  (Mar.  1,  2002) 
VA020031  (Mar.  1,  2002) 
VA020033  (Mar.  1,  2002) 
VA020036  (Mar.  1,  2002) 
VA020067  (Mar.  1,  2002) 
VA020080  (Mar.  1,  2002) 
VA020085  (Mar.  1,  2002) 
VA020088  (Mar.  1,  2002) 

Volume  III 

Kentucky  • 
KY020004  (Mar.  1,  2002) 


KY020005  (Mar.  1,  2002) 
KY020025  (Mar.  1,  2002) 
KY020027  (Mar.  1,  2002) 
KY020028  (Mar.  1,  2002) 
KY020029  (Mar.  1,  2002) 

Volume  IV 

Illinois 
IL020016  (Mar.  1,  2002) 

Indiana 

IN020001  (Mar.  1,  2002) 
IN020002  (Mar.  1,  2002) 
IN020003  (Mar.  1,  2002) 
IN020004  (Mar.  1,  2002) 
IN020005  (Mar.  1,  2002) 
IN020006  (Mar.  1,  2002) 
IN020012  (Mar.  1,  2002) 
IN020014  (Mar.  1,  2002) 
IN02O020  (Mar.  1,  2002) 

Ohio 

OH020002  (Mar.  1,  2002) 
OH020009  (Mar.  1,  2002) 
OH020029  (Mar.  1,  2002) 

Volume  V 

Iowa 

IA020004  (Mar.  1, 
IA020005  (Mar.  1, 
IA020008  (Mar.  1, 


2002) 
2002) 
2002) 
2002) 
2002] 
2002) 
2002) 
2002) 
2002) 
2002) 
,  2002) 

1,2002) 
1,  2002) 
1,  2002) 
1,  2002) 
1,  2002) 

1,  2002) 


IA020009  (Mar.  1, 

IA020010  (Mar.  1, 

IA020013  (Mar.  1, 

IA020014  (Mar.  1, 

IA020024  (Mar.  1, 

IA020028  (Mar.  1, 

IA020060  (Mar.  1, 

IA020067  (Mar.  1 
Missouri 

MO020001  (Mar. 

MO020013  (Mar. 
'  MO020042  (Mar. 

MO020054  (Mar. 

MO020058  (Mar. 
New  Mexico 

NM020001  (Mar. 

Volume  VI 

Alaska 

AK020001  (Mar.  1,  2002) 

Colorado 
CO020001  (Mar.  1,  2002) 
CO020002  (Mar.  1,  2002) 
CO020003  (Mar.  1,  2002) 
CO020004  (Mar.  1,  2002) 
CO020005  (Mar.  1,  2002) 
CO020006  (Mar.  1.  2002) 
CO020007  (Mar.  1,  2002) 
CO020008  (Mar.  1,  2002) 
CO020009  (Mar.  1,  2002) 
CO020010  (Mar.  1,  2002) 
CO020011  (Mar.  1,  2002) 
CO020015  (Mar.  1,  20O2) 

Oregon 

OR020001  (Mar.  1,  2002) 
OR020017  (Mar.  1,  2002) 

South  Dakota    * 

SD020002  (Mar.  1,  2002) 
SD020005  (Mar.  1,  2002) 
SD020006  (Mar.  1,  2002) 
SDO20O07  (Mar.  1,  2002) 
SD020010  (Mar.  1,  2002) 

Utah 

UT020001  (Mar.  1,  2002) 
UT020004  (Mar.  1,  2002) 
UT020006  (Mar.  1,  2002) 
UT020007  (Mar.  1,  2002) 
UT020008  (Mar.  1,  2002) 


UT020013  (Mar. 

UT020015  (Mar. 

UT020023  (Mar. 

UT020024  (Mar. 

UT020025  (Mar. 

UT020026  (Mar. 

UT020027  (Mar. 

UT020029  (Mar. 

UT020030  (Mar. 

UT020031  (Mar. 
'  UT020034  (Mar. 
Washington 

WA020001  (Mar. 

WA020002  (Mar. 

WA020O05  (Mar 

WA020008  (Mar 

WA020023  (Mar 
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General  Wage  Determinatioii 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 
davisbacon.fedworld.gov)  of  the 
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National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068.  This  subscription  offers 
value-added  features  such  as  electronic 
delivery  of  modified  wage  decisions 
directly  to  the  user's  desktop,  the  ability 
to  access  prior  wage  decisions  issued 
during  the  year,  extensive  Help  desk 
Support,  etc. 

Hard-copy  subscriptions  may  be 
piuchased  from:  Superintendent  of 
Docimients,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy        i — 
subscription{s),  be  siu^  to  specific  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volimie.  Throughout  the  remainder 
of  the  year,  regidar  weekly  updates  will 
be  distributed  to  subscribers. 

Dated:  January  9,  2003. 
Carl  I.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

|FR  Doc.  03-803  Filed  01-16-03;  8:45  am] 
BilXING  CODE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  Numbers  D-111 37, 11138,  and 
11139] 

Notice  of  Proposed.individual 
Exemption  Invoiving  the  Northwest 
Airlines  Pension  Plan  for  Salaried 
Employees,  the  Northwest  Airlines 
Pension  Plan  for  Pilot  Employees,  and 
the  Northwest  Airlines  Pension  Plan 
for  Contract  Employees  (Collectively, 
ttie  Plans)  Located  In  Eagan,  MN 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  proposed  individual 
exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  exemption  from  certain 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA  or  the  Act)  and  from 
certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1986  (the  Code).  If 
granted,  the  proposed  exemption  would 
permit:  (1)  The  in-kind  contribution(s) 
of  the  common  stock  of  either  Pinnacle 


Airlines,  Inc.  or  Pinnacle  Airlines  Corp. 
(Pinnacle  Stock)  to  the  Pkns  by 
Northwest  Airlines,  Inc.  (Northwest),  a 
party  in  interest  with  respect  to  such 
Plans;  (2)  the  holding  of  the  Pinnacle 
Stock  by  the  Plans;  (3)  the  sale  of  the 
Pinnacle  Stock  by  the  Plans  to 
Northwest;  and  (4)  the  acquisition, 
holding,  and  exercise  by  the  Plans  of  a 
put  option  (the  Put  Option)  granted  to 
the  Plans  by  Northwest  (the  Exemption 
Transactions).  If  granted,  the  proposed 
exemption  would  affect  participants  and 
beneficiaries  of,  and  fiduciaries  with 
respect  to,  the  Plans. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  shoiUd  be  received 
by  the  Department  on  or  before  March 
3,  2003. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  January 
15,  2003. 

ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably, 
three  copies)  should  be  sent  to  the 
Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits 
Administration,  Room  N-5649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
(Attention:  Exemption  Application 
Numbers  D-1 1137-39).  ^ 

Interested  persons  are  also  invited  to 
submit  comments  and/or  hearing 
request  to  the  Department  by  the  end  of 
the  scheduled  comment  period  either  by 
facsimile  to  (202)  219-0204  or  by 
electronic  mail  to 

moffittb@pwba.dol.gov.  The  application 
pertaining  to  the  proposed  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Disclosiue  Room  of  the  Pension 
and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor,  Room  N- 
1513,  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 

SUPPLEMENTARY  INFORMATION:  This 
document  contains  a  notice  of  pendency 
before  the  Department  of  a  proposed 
individual  exemption  from  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  (b)(2),  and  407(a)  of  the  Act  and 
from  the  sanctions  resulting  from  the 
application  of  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of'Section 
4975(c)(1)(A)  through  (E)  of  the  Code. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  M.  McColough  or  Christopher 
Motta,  Office  of  Exemption 
Determinations.  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  telephone  (202) 
693-8540.  (This  is  not  a  toll-fi«e 
niunber.) 


Summary  of  Facts  and  Representations 

1.  Northwest.  Northwest  (hereinafter, 
Northwest  or  the  Applicant)  is  a 
Minnesota  corporation  with  its 
principal  headquarters  in  Eagan, 
Minnesota.  Northwest  is  the  principal 
operating  company  of  the  Northwest 
Airlines  Corporation's  controlled  group 
and  is  the  fourth  largest  airline  in  the 
world.  Northwest  Airlines  Corporation 
(NWAC),  the  ultimate  parent 
corporation,  which  indirectly  owns  100 
percent  (100%)  of  the  stock  of 
Northwest,  is  publicly  traded  (NASDAQ 
symbol  NWAC)  and  is  a  Delaware 
corporation.  Northwest  represents  that 
all  significant  members  of  NWAC's 
controlled  group  are  airline-related.  The 
airline  began  service  on  October  1, 1926. 
Known  primarily  as  an  international 
airline  prior  to  the  era  of  deregulation, 
Northwest  strengthened  its  domestic 
presence  when  die  industry  was 
deregulated.  To  achieve  this,  Northwest 
acquired  Republic  Airlines  in  1986. 
Today,  the  Applicant  states  that 
Northwest  has  a  10  percent  (10%) 
domestic  market  share.  In  1989, 
Northwest  created  the  first  international 
airline  alliance  with  KLM  Royal  Dutch 
Airlines  (KLM),  giving  Northwest  an 
international  presence  between  the  U.S. 
and  Europe  and  points  beyond. 
Northwest  expanded  its  alliance  strategy 
again  in  1998  with  Continental  Airlines 
(Continental)  by  creating  the  first 
domestic,  major  airline  alliance.  This 
alliance  was  solidified  with  a  new  25- 
year  alliance  agreement  in  2001.  In 
August  2002,  Northwest  and 
Continental  annoimced  that  a  ten-year 
cooperative  marketing  agreement  had 
been  reached  with  Delta  Air  Lines.  This 
agreement  is  subject  to  U.S.  government 
review  and  approval.  NWAC  was  taken 
private  in  1989.  In  March  1994,  NWAC 
completed  an  initial  public  offering  and 
again  became  a  public  company. 

2.  Northwest  is  the  sponsor  of  the 
Northwest  Airlines  Pension  Plan  for 
Salaried  Employees  (Salaried  Plan),  the 
Northwest  Airlines  Pension  Plan  for 
Pilot  Employees  (Pilots  Plan),  and  the" 
Northwest  Airlines  Pension  Plan  for 
Contract  Employees  (Contract  Plan) 
with  the  authority,  directly  or  through  a 
committee  of  officers  designated  by  it 
(The  Northwest  Airlines  Pension 
Investment  Committee),  to  appoint  and 
remove  trustees  and  investment 
managers.  Northwest  also  retains  the 
authority,  subject  to  collective 
bargaining  limitations,  to  amend  and 
terminate  the  Plans  and  to  transfer 
assets  and  liabilities  to  and  from  the 
Plans.  Northwest  is  the  plan 
administrator  under  the  Plans  and  a 
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named  fiduciary  for  piirposes  of  section 
402(a)  of  ERISA  for  the  Plans. 

In  addition  to  Northwest,  other 
fiduciaries  include  State  Street  Global 
Advisors,  The  Northwest  Airlines 
Pension  Investment  Committee, 
investment  managers  hired  by  the 
Pension  Investment  Committee,  Aon 
Fiduciary  Counselors,  Inc.  as  it  relates 
to  the  transactions  described  in  this 
proposal,  certain  employees  of  the  Plan 
Sponsor,  and  the  Retirement  Board  as  it 
relates  to  the  Pilots  Plan.  Northwest,  as 
sponsor  of  the  Plans,  by  and  through  the 
Pension  Investment  Committee 
appointed  by  it  as  named  fiduciary, 
generally  has  discretion  with  respect  to 
the  investment  of  the  Plans*  assets. 
However,  the  discretion  to  value, 
acquire,  hold^d  dispose  of  the 
Pinnacle  Stock  as  described  below,  will 
be  exercised  by  an  independent 
fiduciary. 

3.  The  Plans.  The  Applicant  provides 
the  following  description  of  the  Plans: 
Contract  Plan.  The  plan  year  for  the 
Contract  Plan  is  the  calendar  year.  The 
Contract  Plan  was  established  effective 
January  1, 1970,  pursuant  to  a  series  of 
collective  bargaining  agreements  with 
several  unions  at  various  times  during 
1970.  Nearly  all  the  participants  in  this 
Plan  are  employees  represented  for 
collective  bargaining  purposes  by 
several  Northwest  unions  that  have 
negotiated  for  participation  in  the 
Contract  Plan.  At  this  time,  these  unions 
include  the  Aircraft  Technical  Support 
Association  (ATS A),  Aircraft  Mechanics 
Fraternal  Association  (AMFA),  the 
International  Association  of  Machinists 
and  Aerospace  Workers  (LAM), 
International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers 
of  America,  Airline  Division  (IBT), 
Northwest  Airlines  Meteorologists 
Association  (NAMA),  and  Transport 
Workers  Union  of  America  (TWUA). 
The  number  of  employees  participating 
in  the  Contract  Plan  as  of  January  1, 
2002,  was  53,911.  The  Applicant  states 
that  as  of  January  1,  2002,  the  Contract 
Plan  had  assets  with  a  fair  market  value 
of  $1,279  billion,  and  was  underfunded 
by  $741  million. 

Salaried  Plan.  The  plan  year  for  the 
Salaried  Plan  is  the  calendar  year.  The 
Salaried  Plan  was  established  in 
October  1946.  All  participants  in  this 
Plan  currently  accruing  benefits  are 
"salaried"  or  "management"  employees. 
None  of  the  employee  participants  in 
this  Plan  who  are  currently  accruing 
benefits  are  represented  for  collective 
bargaining  purposes  by  any  union.  The 
Salaried  Plan  is  a  cash  balance  plan. 
The  number  of  employees  participating 
in  the  Salaried  Plan  as  of  January  1 , 
2002,  was  10,517.  The  Applicant  states 


that  as  of  January  1,  2002,  the  Salaried 
Plan  had  assets  with  a  fair  market  value 
of  $349  million,  and  was  underfunded 
by  $67  million. 

Pilots  Plan.  The  plan  year  for  the 
Pilots  Plan  is  the  calendar  year.  The 
Pilots  Plan  was  established  effective 
October  29,  1956.  All  participants  in  the 
Pilots  Plan  are  employees  represented 
for  collective  bargaining  purposes  by  the 
Airline  Pilots  Association  (MPA).  The 
number  of  employees  participating  in 
the  Pilots  Plan  as  of  January  1,  2002, 
was  8,326.  The  Applicant  states  that  as 
of  January  1,  2002,  the  Pilots  Plan  had 
assets  with  a  fair  market  value  of  $2,753 
billion,  and  was  imderfunded  by  $248 
million.  Pursuant  to  collective 
bargaining  agreements  negotiated 
between  the  Pilot's  union  and 
Northwest,  the  Pilots  Plan  is  currently 
prohibited  from  investing  in  employer 
stock;  however,  the  Applicant 
anticipates  that  an  agreement  with 
ALPA  will  be  reached  to  permit  the 
contributions.  Northwest  represents  that 
no  contributions  to  the  Pilots  Plan  will 
be  made  unless  such  an  agreement  is 
reached.  The  Applicant  proposes  that  in 
the  event  that  no  agreement  is  reached 
to  permit  contributions  of  Pinnacle 
Stock  to  the  Pilots  Plan,  the  Master 
Trust  will  be  modified  to  permit  the 
holding  of  Pinnacle  Stock  for  the  benefit 
of  the  Contract  Plan  and  Salaried  Plan 

4.  Contributions.  The  Applicant 
represents  that  Northwest  has  remitted 
the  full  amount  of  all  quarterly 
contributions  when  due,  including  the 
full  amount  of  quarterly  contributions 
due  to  the  Contract  Plan  on  April  15, 
July  15  and  October  15,  2002.  The  last 
quarterly  contribution  to  the  Contract 
Plan  for  the  2002  plan  year  is  due 
January  15,  2003.'  The  "catch-up" 
contribution  due  in  September  2003 
relates  to  the  2002  plan  years  of  the 
Contract  Plem  and  the  Salaried  Plan.  The 
Applicant  represents  that  the  minimum 
funding  rules  require  (and  permit)  such 
a  make-up  contribution  when  the 
quarterly  contributions  for  a  plan  year 
as  determined  under  Code  section 
412(m),  if  any,  total  less  than  the  full 
minimum  funding  amount  determined 
to  be  owed  with  respect  to  the  plan 
year.  2 

The  Applicant  represents  that  the 
contributions  required  to  satisfy  the 
Contract  Plan's  funding  requirements 
for  the  2002  plan  year  total 
approximately  $314  million,  of  which 


>  According  to  the  Applicant,  under  Code  section 
412(m)(4),  Northwest  owed  no  quarterly 
contributions  during  calendar  year  2002  to  the 
Pilots  Plan  oi*Salaried  Plan  for  the  2002  plan  year. 
However,  see  below  concerning  a  September  2003 
"catch-up"  contribution  due  to  the  Salaried  Plan.. 

2  See  Code  subsections  412(a)  and  (c)(10). 


$111  million  already  has  been  paid  in 
three  required  quarterly  contributions. 
For  plan  year  2002,  an  additional 
quarterly  contribution  of  $41  million  is 
due  January  15,  2003  and  a  final 
contribution  of  $162  million  is  due  in 
September  2003.  Additionally,  a  plan 
year  2002  contribution  of  $20  million  is 
due  to  the  Salaried  Plan  in  September 

2003  (the  "catch-up"  contributions). 
There  are  no  2002  plan  year 
contributions  due  to  the  Pilots  Plan.  The 
Applicant  states  that  contribution 
requirements  for  plan  years  2C03  and 

2004  cannot  be  forecast  with  certainty 
because  Northwest  does  not  yet  have 
final  numbers  regarding  its  funding 
requirements  for  those  plan  years. 
Northwest's  minimum  funding 
obligations  for  plan  year  2003  will  not 
be  finally  determined  until  its  actuary 
completes  it  actuarial  valuation  as  of 
January  1,  2003,  which  will  be 
completed  in  April  or  May  of  2003.  In 
addition,  all  of  the  asset  returns  for  the 
Plans  are  not  yet  known:  Northwest  will 
provide  the  plan  year  2003  information 
when  they  are  finalized  and  publicly 
available.  The  Applicant  represents., 
however,  it  is  likely  that  all  Plans  will 
require  contributions  for  the  2003  and 
2004  plan  years. 

5.  The  Master  Trust.  Contributions 
required  to  fund  the  Contract  Plan,  the 
Salaried  Plan,  and  the  Pilots  Plan  are 
made  to  and  held  under  a  single  master 
trust,  the  Northwest  Airlines,  Inc. 
Master  Trust  for  Defined  Benefit  Plans 
(the  Master  Trust).  The  Master  Trust  is 
structured  so  that  each  Plan  has  an 
undivided  commingled  interest  in  all  of 
the  trust  fund  assets.  The  Trustee  of  the 
Master  Trust  is  State  Street  Bank  and 
Trust  Company.  In  addition  to  the 
Northwest  Contract  Plan,  Pilots  Plan 
and  Salaried  Plan,  the  Master  Trust 
holds  assets  attributable  to  the 
Northwest  Pension  Plan  for  German 
Employees  that  currently  has  assets  of 
approximately  $300,000.00.'  No  assets 
are  held  on  behalf  of  any  other  plans  in 
the  Master  Trust. 

6.  Pinnacle  Airlines,  Inc.  Pinnacle 
Airlines,  Inc.  (Piimacle  AirUnes)  is  an 
indirect,  wholly  owned  subsidiary  of 
NWAC,  and  is  a  sister  corporation  of 
Northwest.  Pinnacle  Airlines  recently 
changed  its  name  from  Express  Airlines^ 
I,  Inc.,  which  was  incorporated  in  1985 
in  Georgia.  It  is  a  regional  airline  with 
principal  hubs  in  Detroit.  Michigan; 
Minneapolis,  Minnesota;  and  Memphis, 
Tennessee.  Pinnacle  Airlines 
Corporation  was  incorporated  in 
Delaware  on  January  10,  2002,  to 
become  a  holding  company  of  Pinnacle 
Airlines. 

Northwest  requests  exemptive  relief 
for  the  in-kind  contribution  of  Pinnacle 
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Stock.  Shares  of  Pinnacle  Stock  are  not 
registered  or  publicly  traded  as  of  the 
time  of  filing  of  this  Application. 
Northwest  currently  anticipates  that  an 
initial  public  offering  (IPO)  of  Pinnacle 
Airiines  would  occur  sometime  in  2003 
or  2004.  According  to  the  Applicant,  the 
IPO  is  expected  to  generate  a  premium 
price  for  shareholders  as  a  result  of 
efforts  currently  taking  place  undfer  the 
joint  direction  and  control  of  Northwest 
and  Pinnacle  Airlines'  management  to 
position  Pirmacle  Airlines  as  a  premier 
regional  air  carrier  in  the  United  States. 

The  Pinnacle  Stock  held  by  the  Plans 
would  be  subject  to  registration  rights 
under  shareholder  agreements  or  such 
other  contracts  as  necessary  to  permit 
the  Plans  to  participate  in  any  future 
IPO  of  the  Pinnacle  Stock.  It  is  expected 
that  there  will  be  certain  restrictions  on 
the  Pinnacle  Stock  contributed  to  the 
Plans,  including  voting  restrictions  and 
limits  on  the  ability  of  the  Plans  to 
dispose  of  the  Pinnacle  Stock,  except 
pursuant  to  an  IPO  initiated  by 
Northwest  or  by  exercise  of  the  Put 
Option.  Any  such  restrictions  will  be 
negotiated  with  the  Independent 
Fiduciary.  At  the  time  of  an  IPO,  the 
Plans  will  participate  pro  rata  on  the 
same  basis  with  other  holders  of 
Pirmacle  Stock. 

Subject  to  negotiation  of  final  terms 
with  the  Independent  Fiduciary, 
Northwest  proposes  that  the  Plans  be 
granted  a  Put  Option  with  respect  to  the 
Pinnacle  Stock,  on  the  following  terms: 

•  The  Put  Option,  with  respect  to 
each  share  of  Pinnacle  Stock,  shall  be 
exercisable  at  any  time  until  the  date 
after  an  IPO  during  which  such  share  of 
Pinnacle  Stock  can  be  sold  during  any 
90-day  period  under  SEC  Rule  144. ^ 

•  Northwest  will  provide  quarterly 
notice  to  the  Independent  Fiduciary  of 
its  liquidity  so  that  the  Independent 
Fiduciary  can  take  Northwest's  liquidity 
into  account  in  deciding  whether  to 
exercise  the  put. 

•  In  the  event  the  Put  Option  is 
exercised,  the  price  peiid  by  Northwest 
(or  its  affiliate)  to  the  Plans  shall  be 
determined  as  follows: 

(i)  If  the  Put  Option  is  exercised  prior 
to  the  IPO  date,  die  greater  of  the  value 
of  the  stock  at  the  time  of  the 
contribution  or  the  fair  market  value 
determined  by  the  Independent 
Fiduciary  as  of  the  exercise  date, 
consistent  with  a  valuation  report 
prepared  by  a  qualified  independent 
appraiser; 

(ii)  If  the  Put  Option  is  exercised  on 
the  IPO  date,  the  greater  of  the  value  of 


'■'  Provision  is  made  for  the  Put  Option  to  extend 
after  the  IPO  date  in  the  event  that  less  than  100 
percent  (100%)  of  Pinnacle  Stock  is  offered  in 
connection  with  the  IPO. 


the  stock  at  the  time  of  contribution  or 
the  IPO  price  per  share  of  Pinnacle 
Stock;  or 

(iii)  If  the  Put  Option  is  exercised  after 
the  IPO  date,  the  greater  of  the  value  of 
the  stock  at  the  time  of  the  contribution 
or  the  average  of  the  closing  price  for 
the  Pinnacle  Stock  on  the  public  market 
for  the  10  trading  days  (or  such  other 
number  if  fewer  than  10)  preceding  the 
exercise  date. 

•  The  price  of  the  Pinnacle  Stock 
shall  be  determined  as  of  the  exercise 
date  and  shall  be  paid  by  Northwest  (or 
its  affiliate)  to  the  Plans  in  full  in  cash 
on  suth  terms  and  conditions  as  shall  be 
negotiated  with  the  Independent 
Fiduciary. 

7.  Pinnacle  Airlines  Analysis.  As  a 
residt  of  Northwest's  request  to 
contribute  Pinnacle  Stock  to  the  Plans 
in  lieu  of  cash,  the  Pension  Benefit 
Guaranty  Corporation  (PBGC)  recently 
contracted  with  Eclat  Consulting,  an 
independent  firm  with  experience  in  the 
airline  industry  (Eclat),  for  an  analysis 
of  Pinnacle  Airlines.  The  November  27, 
2002  Eclat  analysis  (Eclat  Report) 
includes  competitive,  operational  and 
financial  elements  essential  to 
validating  Pinnacle  Airlines'  current 
market  viability  as  a  Northwest  regional 
partner  and  as  a  stand-alone  airline  as 
well  as  current  U.S.  market  conditions 
relative  to  the  marketability  of  a 
successful  Pinnacle  Airlines  IPO.  The 
Department  has  summarized  the  Eclat 
Report  below.  The  Eclat  Report  is 
presented  in  sections  that  examine  the 
regional  airline  industry.  Pinnacle 
Airlines,  and  a  brief  financial  review  of 
Pinnacle  Airlines  and  the  stability  of 
Northwest. 

Eclat  Report  Industry  Analysis — 
According  to  the  report,  as  of  September 
2002,  the  "Big  6"  U.S.  majors  (the 
Majors)  have  lost  over  $7  billion  and 
now  face  the  year's  weakest  quarter. 
They  are  facing  dramatic  increases  in 
low-fare  competition,  overcapacity  and 
a  weakening  business  travel  market.  In 
contrast,  the  regional  airline  industry  is 
flourishing  as  a  result  of  being  in  "the 
right  place  at  the  right  time"  as  the 
Majors  are  turning  to  their  regional 
airline  partners  to  operate  regional  jets 
to  bring  high  yield  passengers  from 
small  communities  to  their  network 
systems.  During  the  first  eight  months  of 
2002  the  regional  industry  has  grown 
only  3  percent  (3%)  in  passenger 
enplanements,  however,  the  group's 
Revenue  Passenger  Miles 
(RPM)(production)  has  realized  growth 
of  neculy  25  percent  (25%),  the 
Available  Seat  Miles  (ASM)(output) 
groM^  of  20  percent  (20%)  and 
Regional  Jet  (RJ)  usage  has  increased 
almost  6  percentage  points  of  market 


share  in  the  U.S.  over  the  past  year.  The 
majority  of  regional  partner  airlines  now 
operate  on  a  "fee-per-departure"  or 
"block  hour"  basis  with  a  fixed 
operating  margin,  thus  limiting  risk 
during  market  downturns  and 
guaranteeing  operating  profit. 

Eclat  Report  Pinnacle  Airlines 
Analysis — According  to  the  report, 
Pinnacle  Airlines  operates  only  as 
Northwest  Airlink,  a  wholly  owned 
subsidiary  of  NWAC  and  provides 
regional  service  on  a  fixed  fee  basis 
utilizing  Saab  340  turboprops  and 
Bombardier  CRJ  regional  jets.  The 
arrangement  provides  that  65  percent 
(65%)  of  the  operational  costs  (fuel, 
maintenance,  rentals,  facilities,  etc.)  are 
passed  through  to  Northwest  for  100 
percent  (100%)  reimbursement  and  35 
percent  (35%)  of  costs  are  paid  based  on 
historical  performance  with  a  target 
operating  margin  of  13.0  percent 
(13.0%).  Northwest  has  committed  95 
regional  jet  aircraft  financed  by 
Bombardier,  and  the  RJs  currently  on 
hand  have  doubled  Pinnacle  Airlines' 
size,  seeing  ASMs  increase  68  percent 
(68%)  in  2001  (vs.  2000)  making  it  the 
second  fastest  growing  regional  airline. 
They  operate  310  departures  per  day 
(12.4  percent  (12.4%)  of  the  Northwest 
system)  and  15,000  seats  per  day  (5.9 
percent  (5.9%)  of  the  Northwest 
system). 

Pinnacle  Airlines  generates  revenue 
in  two  distinct  manners  for  Northwest. 
The  first  and  smaller  revenue  generation 
comes  from  transporting  passengers  to 
and  from  spoke  markets  to  one  of 
Northwest's  three  hubs.  This  local,  one- 
segment  flying  generates  approximately 
$1.6  million  in  weekly  revenue  for 
Northwest,  or  2  percent  (2%)  of 
Northwest's  domestic  total.  More 
importantly,  the  carrier  brings 
connecting  passengers  from  the  spoke 
markets  to  the  hub  to  connect  onto  the 
Northwest  route  network  creating  over 
$8  million  in  weekly  revenue  (8  percent 
(8%)  of  Northwest's  domestic  tptal)  for 
Northwest.  Combined,  the  regional 
carriers'  value  to  the  Northwest 
Domestic  System  is  between  $520 
million  and  $540  million  annually  as 
the  carrier  exists  today  (Eclat  Appendix 

7). 

The  Eclat  Report  states  that  the 
current  and  immediate  value  of 
Pinnacle  Airlines  is  virtually  removed  if 
Northwest  Afrlines  ceased  to  exist,  as 
there  are  limited  opportunities  for  other 
major  carrier  relationships.  Without 
Northwest,  Pinnacle  Airlines  has 
physical  and  cash  assets  of  $121.6 
million,  $5.2  million  in  cash,  $62.4 
million  in  receivables  and  $54  million 
in  aircraft  spares  and  other  property  and 
equipment.  Pinnacle  Airlines' 
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remaining  intangible  value  would  be 
dependent  upon  the  other  major 
network  carriers'  desire  to  add  another 
hub  to  their  network  systems  at  Detroit, 
Memphis  or  Minneapolis.  Currently, 
there  are  limited  options  for  Pinnacle 
Airlines  as  all  of  the  major  networks 
have  very  strong  ties  with  other  regional 
operators. 

Eclat  Report  Financial  Review  of 
Pinnacle  Airlines  and  Stability  of 
Northwest — According  to  the  report. 
Pinnacle  Airlines  is  currently  in  sound 
financial  shape  with  a  current  operating 
margin  of  13.2  percent  (13.2%),  a  profit 
margin  of  8.9  percent  (8.9%)  and  a 
return  on  equity  (ROE)  of  29.1  percent 
(29.1%).  The  revenue  growth  for 
Pinnacle  Airlines  has  been  strong  over 
the  period  of  1998-2001  at  a  compound 
average  annual  rate  of  28.0  percent 
(28.0%).  hi  the  first  9  months  of  2002, 
this  growth  actually  accelerated  to  61.4 
pa-cent  (61.4%)  in  a  year-over-year 
comparison. 

The  Eclat  Report  concludes  that .  - 
through  2005  (the  amendable  date  for 
the  contract  with  Northwest),  there  is  no 
reason  to  suspect  that  the  company  will 
not  continue  such  strong  revenue 
growth.  "Salaries,  wages,  and  benefits" 
only  accounted  for  21.5  percent  (21.5%) 
of  costs  (the  average  is  mid-thirties).  As 
the  company  currently  is  constructed 
(prior  to  the  expected  IPO),  their  long- 
term  debt  load  is  virtually  non-existent 
and  their  liquidity  is  superb.  Current 
financial  conditions  clearly  indicate  an 
ability  to  cover  any  short-term 
obligations.  However,  if  the  company 
were  to  go  public,  the  balance  sheet  will 
be  fundamentally  altered  by  the 
assumption  of  a  $200  million  note 
payable  to  Northwest.  Such  a  note 
would  raise  the  debt/equity  ratio  to  277 
percent  (277%)  and  would  significantly 
limit  Piimacle  Airlines'  ability  to 
borrow  in  the  futiue  and  radically  raise 
the  cost  of  capital.  Due  to  the 
guaranteed  operating  margin,  however, 
even  a  note  of  this  magnitude  would  not 
be  difficult  for  the  company  to  cover. 

In  order  to  estimate  the  value  of  a 
Pinnacle  Airlines  IPO,  Eclat  created  a 
model  based  on  the  Three-Stage  Free 
Cash  Flow  to  Equity  (FCFE)  valuation 
technique.'*  The  result  of  the  FCFE 
model  is  that  the  estimated  value  of  a 
Pinnacle  Airlines  IPO  is  approximately 
$221.6  million  if  Eclat  assumes  that  the 
growth  in  the  first  phase  is 


*  This  model  is  designed  to  value  finns,  like 
Pinnacle  Airlines,  that  are  expected  to  go  through 
three  phases  of  growth — an  initial  phase  of  high 
growth,  a  transitional  period  where  the  growth  rate 
declines,  and  a  steady-state  period  where  growth  is 
stable.  Once  these  growth  assumptions  are  made, 
the  present  value  of  expected  free  cash  flow  is 
calculated. 


approximately  14  percent  (14%)  and 
lasts  for  five  years  (Eclat  Appendix  9- 
1).^  Eclat  believes  this  growth 
assumption  is  conservative  when 
compared  to  Pinnacle  Airlines'  recent 
growth,  but  is  based  on  only  the 
"guaranteed"  portion  (95  total  RJs)  of 
their  agreement  with  Northwest.  The 
five-year  term  assumption  was  a  result 
of  the  fact  that  Northwest  is  able  to 
renegotiate  in  2008.  This  Eclat  model 
was  adjusted  by  Eclat  based  on  differing 
high  growth  revenue  assiunptions  and 
the  impact  of  such  adjustments 
dramatically  lowered  the  value  of  the 
IPO.  The  value  of  equity  for  Piimacle 
Airlines,  assuming  a  high  growth  period 
revenue  growth  rate  of  11  percent 
(11%),  would  be  $147.7  million  (Eclat 
Appendix  9-2).  Assuming  a  high  growth 
period  revenue  growth  rate  of  8  percent 
(8%),  the  value  of  equity  for  Pinnacle 
drops  to  $81  million  (Eclat  Appendix  9- 

3). 

According  to  Eclat,  Northwest  has 
emerged  as,  perhaps,  the  most  stable 
airline  in  the  industry  with  minimal  low 
fare  carrier  exposing  and  with  the 
smallest  losses  of  any  carrier.  Northwest 
reported  a  net  loss  of  $46  million,  with 
operating  income  of  $8  million  in  the 
third  quarter  of  2002.  Northwest  ended 
the  quarter  with  over  $2.5  billion  in 
cash  and  short-term  receivables. 
Northwest  is  a  global  carrier  with  an 
alliance  with  KLM  and  its  Amsterdam 
hub  and  a  Northwest  Tokyo  Hub.  The 
labor  situation  is  stable  with  all  of  its 
unions  currently  imder  contract. 

8.  Reasons  for  Entering  into  the 
Exemption  Transactions.  The  Applicant 
represents  that,  for  several  years  leading 


^  During  the  second  stage,  the  growth  assumption 
is  10  percent  (10%)  and  a  term  of  three  years.  The 
10  percent  (10%)  is  consistent  with  the  industry's 
long-term  revenue  average,  and  the  three-year  term 
is  based  on  the  belief  that  such  strong  growth  will 
last  for  a  total  of  8  years  from  2003.  In  the  third 
and  final  stage,  the  model  assumes  that  growth  will 
continue  to  commence  at  a  constant  rate  of  5 
percent  (5%).  This  assumption  brings  the  growth 
rate  back  in  line  with  Pinnacle  Airlines'  growth  in 
the  years  prior  to  their  arrangement  with  Northwest. 
Other  assumptions  made  in  the  model  include  Beta 
and  Net  Capital  Expenditure  growth.  Pinnacle 
Airlines'  Beta  was  based  on  a  calculation  off  of 
industry  average  and  is  assumed  to  be  .66  in  the 
high  growth  period.  According  to  Eclat,  while  this 
appears  at  fiiist  glance  to  be  a  very  low  figure,  it  is 
very  much  related  to  the  terms  of  the  fixed  fee 
relationship  with  Northwest.  According  to  the 
terms  of  the  agreement,  growth  is  virtually  assured 
and  therefore  the  company's  stock  is  unlikely  to 
fluctuate  as  wildly  as  the  market  in  general.  In  the 
other  two  phases,  the  firm  Beta  is  linked  to  the 
current  industry  average.  The  assumptions  about 
net  capital  expenditure  groMlh  in  all  three  phases 
are  standard  figures  based  on  historical  norms. 
When  estimating  the  cost  of  equity  for  Pinnacle 
Airlines,  a  market  risk  premium  of  5.3  percent 
(5.3%)  was  assumed.  This  nuinber  is  based  on  the 
historical  risk  premium  found  between  stocks  and 
treasury  bonds  published  by  the  Federal  Reserve 
Bank  (in  the  United  States  from  1962-2000). 


up  to  2001,  Northwest  had  been  among 
the  most  profitable  of  the  nation's  major 
airlines.  The  Applicant  notes 
Northwest's  financial  performance  in 
1998  and  1999  was  adversely  affected 
by  labor  disruptions;  however. 
Northwest's  performance  quickly 
recovered  in  2000.  However,  the  airline 
industry  began  to  suffer  a  significant 
financial  downturn  in  early  2001  that  - 
was  substantially  worsened  by  the 
events  of  September  11,  2001,  which  in 
combination,  have  disproportionately 
affected  the  airline  industry.  Northwest 
states  that  industry  losses  in  2001 
totaled  $10  billion,  of  which 
Northwest's  share  was  $700  million.^ 
Northwest  asserts  that,  because  of  the 
potential  of  a  war  with  Iraq,  which  has 
dramatically  increased  fuel  prices,  as 
well  as  ongoing  terrorism  threats,  the 
timing  of  an  economic  recovery  for  the 
airline  industry  is  uncertain.  Northwest 
concludes  that  to  weather  the  ciurent 
economic  uncertainty,  Northwest  and 
other  major  airlines  must  maintain  a 
high  level  of  liquidity.  The  Applicant 
notes  that  Northwest  is,  by  many 
measures,  the  best  prepared  among  the 
industry  to  withstand  this  difficult 
period  and  expects  to  return  to 


^  These  numbers  are  exclusive  of  federal  funds 
received  by  the  airlines  as  a  result  of  the  Air 
Transportation  Safety  and  System  Stabilization  Act, 
Pub.  L.  No.  107-42  (September  21,  2001)  (Airline 
Stabilization  Act).  In  2001,  Northwest  recognized 
$461  million  of  grant  income  from  the  United  States 
Government  that  was  recorded  as  non-operating 
income.  The  events  of  September  11,  2001  had  an 
immediate  and  severe  impact  on  the  U.S.  airline 
industry's  passenger  traffic  and  yields.  Immediately 
following  these  events,  the  Federal  Aviation 
Administration  (FAA)  ordered  all  aircraft  operating 
in  the  U.S.  to  be  grounded,  an  order  that  remained 
in  place  for  over  48  hours.  Northwest  Airlines  was 
only  able  to  operate  a  limited  portion  of  its 
scheduled  flights  for  several  days  after  the 
grounding  order  was  lifted  as  it  repositioned 
displaced  aircraft  and  crews.  Passenger  traffic  and 
yields  on  both  domestic  and  international  flights 
declined  significantly  when  flights  were  permitted 
to  resume,  and  the  number  of  tickets  refunded  was 
substantially  above  normal.  Northwest  has 
continued  to  experience  significantly  lower  revenue 
and  has  incurred  additional  costs  (e.g.,  higher 
security  costs  and  insurance  premiums)  as 
compared  to  periods  prior  to  September  11,  2001. 
In  addition  to  increased  rates,  aviation  insurers 
have  also  significantly  reduced  the  maximum 
amount  of  insurance  coverage  available  to 
commercial  air  carriers  for  liability  to  persons  other 
than  employees  or  passengers  for  claims  resulting 
from  acts  of  terrorism,  war  or  similar  events. 

Under  the  Airline  Stabilization  Act,  each  air 
carrier  is  entitled  to  receive  a  maximum  amount  of 
compensation  payments  equal  to  the  lesser  of  (i)  its 
direct  and  incremental  pretax  losses  attributed  to 
the  terrorist  attacks  for  the  period  of  September  1 1 , 
2001,  to  December  31,  2001,  or  (ii)  its  available  seat 
mile  and/or  revenue  ton  mile  allocation  of  the  SS 
billion  compensation  available  under  the  Airline 
Stabilization  Act.  Northwest  Airlines  received  a 
total  of  $410  million  as  of  December  31 ,  2001 ,  and 
was  expected  to  receive  a  final  $51  million  of 
additional  funds  under  the  Airline  Stabilization  Act 
in  early  2002. 
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profitability  when  the  economy 
recovers.  The  Applicant  represents  that 
preservation  of  liquidity  is  one  of  the 
keys  to  maintaining  a  strong  financial 
position  in  light  of  the  current  economic 
uncertainty,  and  Northwest  has 
maintained  one  of  the  strongest 
liquidity  positions  in  the  industry. 
Northwest  already  has  taken  many 
aggressive,  proactive  actions  to  reduce 
costs  and  preserve  liquidity. 

While  the  current  environment 
creates  significant  challenges  for 
Northwest  and  the  other  major  airlines, 
the  Applicant  believes  that  these 
circumstances  create  opportimities  for 
efficient  regional  carriers,  including 
Pinnacle  Airlines.  Northwest  represents 
that,  although  current  market  conditions 
are  not  favorable  to  an  IPO  of  the 
Pinnacle  Stock  because  valuations  of 
commuter  airlines  have  declined  from 
their  historical  levels  during  the  past  six 
to  eight  months.  Northwest  anticipates 
that  the  Pinnacle  Stock  proposed  to  be 
contributed  to  the  Plans  will  be  sold 
through  an  IPO  at  a  favorable  price.  The 
Applicant  notes  that  market  conditions 
are  expected  to  improve  within  the  next 
30  months  and  that  significant  efforts 
have  been  undertaken  by  Northwest  to 
prepare  Pinnacle  Airlines  for  public 
sale. 

9.  Northwest  asserts  that  the  relief 
requested  in  this  Application  offers 
significant  potential  benefits  both  to  the 
Plans  and  to  Northwest.  The  Plans  will 
benefit  by  receiving  the  full  value  of  the 
minimum  funding  contribution  of 
Northwest,  through  the  opportunity  to 
invest  in  a  strong  regional  airline,  and 
through  sharing  in  the  anticipated 
premium  that  would  attach  to  such 
stock  in  the  event  of  an  IPO. 
Furthermore,  the  Plans'  investment  in 
Piimacle  Stock  will  be  subject  to  the 
protections  of  an  independent  fiduciary. 
The  Plans  will  also  benefit  from 
Northwest's  preservation  of  liquidity, 
ensuring  that  it  remains  in  a  strong 
financial  position  and  maximizing  its 
ability  to  contribute  to  the  Plans  in  the 
future.  Northwest  represents  that  its 
decision  to  seek  an  exemption  to 
contribute  Pinnacle  Stock  creates  no 
more  risk  to  the  Plans,  and  perhaps  even 
less  risk,  than  investing  in  publicly- 
traded  NWAC  stock,  which  constitutes 
qualifying  employer  securities  within 
the  meaning  of  ERISA  section  407(d)(5) 
and  would  be  exempt  from  the 
prohibitions  of  ERISA  sections  406  and 
407  by  reason  of  the  statutory 
exemption  set  forth  in  ERISA  section 
408(e).  The  Applicant  concludes  by 
noting  that  the  exemption  sought  by 
Northwest  is  one  part  of  Northwest's 
overall  strategy  to  manage  its  financial 
liquidity  dimng  a  time  of  extraordinary 


financial  challenges,  while  still  meeting 
its  long-term  pension  plan 
commitments.  In  this  regard,  Northwest 
notes  that  it  is  applying  to  the  Internal 
Revenue  Service  for  a  waiver  of  its 
minimum  funding  contributions  with 
respect  to  both  the  Contract  Plan  and 
the  Salaried  Plan  for  plan  year  2003. 

10.  Northwest  requests  exemptive 
relief  from  certain  of  the  prohibited 
transaction  restrictions  of  sections  406 
and  407  of  the  Act  and  section  4975  of 
the  Code  for  the  periodic  contributions 
of  Piimacle  Stock  to  the  Plans  in  order 
to  satisfy  all  or  any  portion  of 
Northwest's  minimum  funding 
requirements  for  plan  years  2002,  2003, 
or  2004  that  are  due  in  calendar  years 
2003  or  2004. 

Northwest  requests  wcemptive  relief 
because  of  its  belief  that  the 
contributions  of  Pinnacle  Stock  would 
not  meet  the  requirements  for  the 
acquisition  of  "employer  securities" 
under  section  408(e)  of  the  Act.  In  ihis 
regard,  section  408(e)  provides,  in  part, 
that  sections  406  and  407  of  the  Act 
shall  not  apply  to  the  acquisition  or  sale 
by  a  plan  of  "qualifying  employer 
securities,"  as  defined  in  section 
407(d)(5)  of  the  Act,  if  such  acquisition 
or  sale  is  for  adequate  consideration,  no 
commission  is  charged,  and,  in  the  case 
of  a  plan  other  than  an  eligible 
individual  account  plan,  such  as  a 
defined  benefit  plan,  such  acquisition 
does  not  exceed  10  percent  (10%)  of  the 
fair  market  value  of  the  assets  of  such 
plan.  Under  section  407(d)(5),  stock  is  a 
"qualifying  employer  seciu-ity,"  if  such 
stock  is  issued  by  an  employer  of 
employees  covered  by  the  plan  or  by  an 
affiliate  of  such  employer.  Section 
407(d)(5)  further  provides  that  in  the 
case  of  a  plan  other  than  an  eligible 
individual  account  plan,  such  as  a 
defined  benefit  plan,  an  employer 
security  shall  be  considered  a 
"qualifying  employer  security,"  only  if 
such  employer  security  satisfies  the 
requirements  of  section  407(f)(1). 
Section  407(f)(1)  provides  that  stock 
satisfies  the  requirements  of  this 
paragraph  if  no  more  than  25  percent 
(25%)  of  the  aggregate  issued  and 
outstanding  shares  of  stock  of  the  same 
class  is  held  by  the  plan  and  at  least  50 
percent  (50%)  of  the  aggregate  amount 
of  such  shares  is  held  by  persons 
independent  of  the  issuer. 

In  this  regard,  Northwest  anticipates 
that,  after  all  of  the  proposed  in-kind 
contributions  of  Pinnacle  Stock  to  the 
Plans,  substantially  more  than  25 
percent  (25%)  of  all  issued  and 
outstanding  shares  of  Pinnacle  Stock 
would  be  held  by  the  Plans.  The 
Applicant  expects  that  nearly  100 
percent  { 1 00% )  of  the  Puinacle  Stock 


may  ultimately  be  held  by  the  Plans, 
with  any  remainder  being  held  by 
North v/est.  Thus,  the  requirement  that 
50  percent  (50%)  of  the  shares  of 
Pinnacle  Stock  be  held  by  persons 
independent  of  the  issuer  would  not  be 
met.  Accordingly,  the  shares  of  Pinnacle 
Stock  to  be  contributed  to  the  Plans 
would  not  satisfy  the  requirements  of 
sections  407(f)(1)  of  the  Act  and  thus 
would  not  constitute  "qualifying 
employer  secimties"  within  the 
meaning  of  section  407(d)(5)  of  the  Act. 
If  the  shares  of  Pinnacle  Stock  do  not 
constitute  "qualifying  employer 
secimties,"  Uie  exemptive  relief  under 
section  408(e)  of  the  Act  would  not  be 
available.  For  the  same  reasons,  it  is 
anticipated  that  section  408(e)  would 
not  exempt  the  Plans'  acquisition  and 
holding  of  the  Put  Option. 

11.  "The  Independent  Fiduciary.'^  Aon 
Fiduciary  Counselors,  Inc.  (Fiduciary 
Counselors  or  Independent  Fiduciary) 
has  been  retained  as  the  Independent 
Fiduciary  to  represent  the  Plans' 
interests  with  respect  to  the  proposed 
transactions.  Fiduciary  Counselors 
represents  that  it  is  qualified  to  serve  as 
Independent  Fiduciary  on  behalf  of  the 
Plans  with  respect  to  the  proposed 
Exemption  Transactions.  Fiduciary 
Counselors  acts  primarily  as  an 
independent  fiduciary  for  large  pension 
plans.  Prior  to  December  1999, 
Fiduciary  Coimselors  operated  as  a 
business  unit  within  Actuarial  Sciences 
Associates,  now  Aon  Consulting  of  New 
Jersey,  Inc.,  a  subsidiary  of  Aon 
Consulting,  Inc.  (Aon  Consulting).  In  the 
past  five  years,  Fiduciary  Counselors 
has  acted  as  independent  fiduciary  in 
transactions  involving  plan  assets 
totaling  more  than  $4  billion. 

In  evaluating  the  proposed  Exemption 
Transactions,  Fiduciary  Counselors 
notes  that  it  will  use  the  services  of 
investment  professionals  at  Aon 


'  The  Department  notes  that  the  Act's  general 
standards  of  fiduciary  conduct  would  apply  to  the 
transactions  permitted  by  this  proposed  exemption, 
if  granted.  In  this  regard,  section  404  of  the  Act 
requires,  among  other  things,  a  fiduciary  to 
discharge  his  duties  respecting  a  plan  solely  in  the 
interest  of  the  plan's  participants  and  beneficiaries 
and  in  a  prudent  manner.  Accordingly,  an 
independent  plan  fiduciary  must  act  prudently  with 
respect  to:  (1)  The  decision  to  enter  into  the 
transactions  described  herein:  and  (2)  the 
negotiation  of  the  terms  of  such  a  transaction, 
including,  among  other  things,  the  specific  terms  by 
which  the  Plans  will  (A)  acquire,  hold,  and  sell  the 
Pinnacle  Stock  and  (B)  acquire,  hold  and  exercise 
the  Put  Option.  The  Department  further  emphasizes 
that  it  expects  the  independent  plan  fiduciary,  prior 
to  authorizing  each  acquisition  of  the  Pinnacle 
Stock  and  any  sale  of  such  Stock,  and  prior  to 
exercising  the  Put  Option,  to  fully  understand  the 
benefits  and  risks  associated  with  such  transactions. 
In  addition,  the  Department  notes  that  such  plan 
fiduciary  must  periodically  monitor,  and  have  the 
ability  to  so  monitor,  the  Pinnacle  Stock  and  the  Put 
Option. 
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Investment  Consulting,  Inc.  (AIC),  an 
afiiliated  registered  investment  adviser 
imder  the  Investment  Advisers  Act  of 
1940,  to  provide  certain  investment  and 
financial  advice  in  support  of  Fiduciary 
Counselors'  determinations.  AIC  is  the 
full  service  investment-consulting 
subsidiary  of  Aon  Consulting,  providing 
investment  management  consulting 
services  to  institutional  tax-exempt 
funds.  Aon  Consulting  has  investment 
consulting  operations  in  the  United 
States,  United  Kingdom,  Canada, 
Continental  Europe,  Australia  and  New 
Zealand.  Worldwide,  Aon  Consulting 
has  about  125  people  in  its  investment 
consulting  practice.  AIC  has  offices  in 
seven  U.S.  cities  and  a  U.S.  staff  of 
about  forty. 

Neither  Fiduciary  Counselors  nor  AIC 
provides  any  other  services  to 
Northwest  or  its  affiliates  other  than  the 
independent  fiduciary  and  related 
services  they  provide  in  connection 
with  the  proposed  contribution  of 
Pinnacle  Stock  to  the  Plans.  An  affiliate, 
Aon  Risk  Services  of  Minnesota,  does 
provide  insurance  brokerage  services  to 
Northwest.  However,  the  fees  paid  to 
Aon  Risk  Services  of  Miimesota  and  the 
fees  paid  to  Fiduciary  Coimselors 
represent  less  than  1  percent  (1%)  of  the 
revenue  of  Aon  Corporation,  one  of  the 
nation's  largest  risk  management  and 
benefits  consulting  companies,  which  is 
the  ultimate  parent  company  of 
Fiduciary  Counselors,  AIC,  Aon 
Consulting  emd  Aon  Risk  Services  of 
Minnesota. 

In  connection  with  the  November  5, 
2002  Independent  Fiduciary  Agreement 
between  Fiduciary  Counselors  and 
Northwest  (the  Agreement),  Northwest 
has  agreed  to  pay  Fiduciary  Counselors 
an  annual  fee  that  would  cover  both  the 
independent  fiduciary  and  investment 
management  services  to  be  provided  by 
Fiduciary  Counselors  and  the 
investment  advisory  services  to  be 
provided  by  AIC.  The  initial  fee  was 
remitted  directly  to  Aon  Consulting,  a 
parent  company  of  both  Fiduciary 
Coimselors  and  AIC.  Aon  Consulting 
internally  allocated  25  percent  (25%)  of 
the  fee  to  Fiduciary  Counselors,  which 
comprised  less  than  5  percent  (5%)  of 
Fiduciary  Counselors'  annual  revenue, 
and  75  percent  (75%)  to  AIC,  which 
comprised  less  than  5  percent  (5%)  of 
AIC's  revenue.  So  long  as  there  is  no 
change  in  control  of  Fiducicuy 
Counselors  or  AIC,  future  payments  will 
be  allocated  in  a  similar  manner. 

12.  At  the  request  of  Northwest's 
management,  Morgan  Stanley  &  Co. 
Incorporated  (Morgan  Stanley)  prepared 
a  preliminary  valuation  study  of 
Piimacle  Airlines,  dated  September  24, 
2Q02,  which  Fiduciary  Counselors  may 


take  into  account  in  determining  the 
valuation  of  the  Piimacle  Stock  to  be 
contributed  to  the  Plans.^  Morgan 
Stanley,  as  part  of  its  investment 
banking  and  advisory  business,  is 
continuously  engaged  in  the  valuation 
of  businesses  and  securities  in 
connection  with  mergers  and 
acquisitions,  negotiated  underwri tings, 
competitive  biddings,  secondary 
distributions  of  listed  and  luilisted 
securities,  private  placements  and 
valuations  for  corporate,  estate  and 
other  purposes.  In  connection  with  its 
investment  banking  and  advisory 
business.  Morgan  Stanley  has 
represented  a  number  of  companies  in 
the  airlines  industry.  The  Applicant 
represents  that  the  Independent 
Fiduciary  has  imfettered  discretion  to 
choose  the  methodologies  and  the 
ultimate  values  of  the  Pinnacle  Stock 
contributed  to  the  plans  and  the  related 
Put  Option.  The  Independent  Fiduciary 
is  not  required  to  use  only  the  Morgan 
Stanley  valuation. 

13.  Under  the  terms  of  the  Agreement, 
Fiduciary  Counselors  makes  all  the 
decisions  on  behalf  of  the  Master  Trust 
and  the  Pleuis  regarding  the  acceptance 
of  the  proposed  in-kind  contribution  of 
Pinnacle  Stock,  determines  (with  the 
assistance  of  the  qualified  independent 
appraiser  engaged  by  the  Independent 
Fiduciary)  the  value  of  the  Pinnacle 
Stock  held  by  the  Master  Trust  fi-om 
time  to  time,  and  make  such  other 
decisions  with  regard  to  the  Pinnacle 
Stock  as  are  contemplated  by  the 
Exemption  Application  as  it  may  be 
ultimately  approved.  In  this  regard. 
Fiduciary  Coimselors  has  retained  Eclat 
Consulting  to  prepare  a  valuation  of  the 
Piimacle  Stock  that  will  serve  as  the 
basis  for  Fiduciary  Counselors' 
determination. 

In  making  this  determination  to 
accept  the  securities,  the  Independent 
Fiduciary  shall  have  discretion  to 
negotiate  the  final  terms  and  conditions 
of  the  contribution,  including  the 
registration,  shareholder  and  put  rights. 
The  contributed  Pinnacle  Stock  would 
be  held  as  an  "Investment  Fund"  within 
the  Master  Trust,  under  the  management 
and  control  of  the  Independent 
Fiduciary  as  investment  manager 
thereof,  until  such  time  as  the 
Independent  Fiduciary  determines  it  is 
in  the  best  interests  of  the  Plans' 
participants  and  beneficiaries  to  dispose 
of  such  Pinnacle  Stock. 

The  Independent  Fiduciary  shall 
thereafter,  until  all  transactions 


»  Morgan  Stanley  is  listed  in  the  Securities  and 
Exchange  Commission  Form  S-1  registration 
statement  for  the  Pinnacle  Stock  IPO  as  one  of  the 
underwriters  fer  the  IPO  of  the  Pinnacle  Stock. 


contemplated  by  the  Exemption 
Application  are  concluded  or  it  has 
been  replaced  by  another  independent 
fiduciary  as  hereinafter  provided, 
continue  to  serve  as  Independent 
Fiduciary  and  continue  to  discharge  the 
functions  assigned  to  it  as  such  in 
accordance  with  the  provisions  of  the 
Exemption  Application. 

The  Independent  Fiduciary  confirms 
that  it  is  (and  shall  continue  to  be 
during  the  term  of  its  engagement 
hereunder)  an  "investment  adviser" 
within  the  meaning  of  the  Investment 
Advisers  Act  of  1940,  and  further 
acknowledges  that,  with  respect  to  its 
duties  pursuant  to  the  Agreement,  it  is 
a  fiduciary  as  defined  in  section  3(21)  of 
ERISA.  The  Independent  Fiduciary  shall 
act  for  the  exclusive  benefit  and  in  the 
sole  interest  of  the  Plans  and  their 
participants  and  beneficiaries  and  with 
the  care,  skill,  prudence  and  diligence 
under  the  circumstances  then  prevailing 
that  a  prudent  person  acting  in  a  like 
capacity  and  familiar  with  such  matters 
would  use  in  the  conduct  of  an 
enterprise  of  a  like  character  and  with 
like  aims. 

The  Independent  Fiduciary  represents 
that,  in  evaluating  the  proposed 
Exemption  Transactions,  it  has 
reviewed  those  documents  that  it  deems 
relevant  to  the  transactions  including, 
but  not  limited  to:  (i)  Copies  of  the 
current  documents  for  the  Plans  and  the 
Master  Trust  including  all  amendments 
thereto,  as  well  as  current  summary 
plan  descriptions  and  all  other 
disclosures  provided  to  participants  and 
beneficiaries  in  thePlans  regarding  the 
Master  Trust;  (ii)  copies  of  the  Plans' 
most  recent  Form  5500  filings  and  all   . 
other  financial  and  other  information 
regarding  the  Plans  reasonably 
requested  by  the  Independent  Fiduciary; 
(iii)  copies  of  (or  electronic  access  to) 
-Northwest's  most  recent  filings  made 
with  the  Securities  and  Exchange 
Commission  (SEC)  as  requested  in  order 
for  the  Independent  Fiduciary  to 
perform  its  obligations  hereunder, 
including  reasonable  access  to  internal 
staff  and  outside  professionals  engaged 
by  Northwest  or  die  Plans  regarding  the 
Master  Trust;  and  (iv)  copies  of  (or 
electronic  access  to)  Pinnacle  Airlines' 
most  recent  filings  made  with  the  SEC 
as  requested  in  order  for  the 
Independent  Fiduciary  to  perform  its 
obligations  hereunder,  including 
reasonable  access  to  internal  staff  and 
outside  professionals  engaged  by 
Pinnacle  Airlines. 

The  Agreement  states  that,  as 
compensation  for  the  services  to  be 
rendered  by  the  Independent  Fiduciary 
and  its  affiliates  in  connection  with  the 
Agreement,  Northwest  shall  pay  to  the 
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Independent  Fiduciary  an  annual  fee  of 
$250,000  for  as  long  as  Pinnacle  Stock 
is  owned  by  the  Master  Trust. 

The  Independent  Fiduciary  has 
engaged  the  law  firm  of  Jones,  Day, 
Reavis  &  Pogue  to  advise  it  and  to  serve 
as  legal  coxmsel.  As  previously  noted, 
the  Independent  Fiduciary  has  engaged 
the  services  of  Eclat  to  assist  it  in 
determining  the  value  of  the  Pinnacle 
Stock  at  the  time  of  the  initial 
acquisition  by  the  Plans. 

The  Agreement  contemplates  that 
either  party  may  terminate  such 
Agreement  for  any  reason  upon  60  days 
notice  and  that  the  Agreement  may  be 
terminated  immediately  for  cause.  In  the 
event  that  a  successor  Independent 
Fiduciary  is  appointed,  or  there  is  a 
change  in  control  of  Fiduciary 
Counselors,  the  rights  exercised  by 
Fiduciary  Counselors  on  behalf  of  the 
Plans  in  connection  with  the  Term 
Sheet  and  the  proposed  Omnibus 
Agreement  (see  below)  shall  be 
exercised  by  the  successor  Independent 
Fiduciary  (with  the  approval  of  the 
Department).  The  parties  to  the 
Agreement  shall  notify  the  Department 
within  thirty  (30)  calendar  days  of  any 
decision  regarding  the  resignation, 
termination  or  change  in  control  of  the 
Independent  Fiduciary. 

14.  The  Term  Sheet  and  the  Proposed 
Omnibus  Agreement.  The  Term  Sheet 
(as  provided  to  the  Department  on 
January  10,  2003)  provides  that 
Northwest  and  Fiduciary  Counselors 
will  enter  into  an  Omnibus  Agreement 
that  governs  the  terms  upon  which 
Northwest  may  make  periodic 
Contributions  of  Piimacle  Stock  to  the 
Plans  in  order  to  satisfy  all  or  any 
portion  of  Northwest's  minimum 
funding  requirements  that  are  due  in 
calendar  years  2003  or  2004. 
Contributions  may  also  be  made  during 
calendar  years  2003  or  2004  with 
respect  to  a  plan  year  for  which  there  is 
no  required  minimum  funding 
contribution,  thus  creating  a  credit 
balance  with  respect  to  the  relevant 
plan.  No  contribution  of  Pinnacle  Stock 
shall  be  made  that  would  cause  the  total 
combined  value  of  all  employer 
securities  or  employer  real  property 
held  by  any  plan,  inunediately  after  the 
contribution,  to  exceed  10  percent 
(10%)  of  the  total  assets  of  such  plan. 

The  SEC  Form  S-1  registration 
statement  for  the  IPO  involving  Pinnacle 
Airlines,  Inc.  describes  a  proposed  share 
exchange.  The  Applicant  represents  that 
prior  to  the  initial  contribution,  the 
following  transactions  will  take  place  in 
the  order  indicated: 

(a)  Pinnacle  Airlines,  Inc.  will 
distribute,  as  a  dividend,  a  $200  million 


promissory  note  io  NWA  Inc.,  the  sole 
shareholder  of  Pinnacle  Airlines,  Inc. 

(b)  NWA  Inc.  will  transfer  to  Piimacle 
Airlines  Corp.  all  of  the  outstanding 
shares  of  Pinnacle  Airlines,  Inc.  and  in 
consideration  thereof,  Piimacle  Airlines 
Corp.  will  issue  to  NWA  Inc.  15  million 
shares  of  common  stock  of  Pinnacle 
Airlines  Corp.  and  one  share  of  Series 
A  Preferred  Stock  of  Pinnacle  Airlines 
Corp. 

(c)  NWA  Inc.  will  transfer  the 
common  stock  of  Pinnacle  Airlines 
Corp.  and  the  Series  A  Preferred  Stock 
to  Northwest  as  a  contribution  to  the 
capital  of  Northwest. 

As  a  result  of  these  transactions, 
Pinnacle  Airlines,  Inc.  will  become  a 
wholly  owned  subsidiary  of  Pinnacle 
Airlines  Corp.  and  Pinnacle  Airlines 
Corp.  will  be  a  wholly  owned  subsidiary 
of  Northwest.  The  terms  of  the  Series  A 
Preferred  Stock  and  the  terms  of  the 
$200  million  note  are  set  forth  in 
exhibits  to  the  SEC  Form  S-1 
registration  statement. 

The  Applicant  represents  that  the 
holder  of  the  Series  A  Preferred  Stock 
has  certain  other  voting  rights  in 
addition  to  the  right  to  elect  two 
members  to  the  board  of  directors.  An 
affirmative  vote  of  NWA  Inc.  (the 
affiliate  of  Northwest  which  currently 
holds  all  of  the  shares  of  Pinnacle 
Airlines,  Inc.,  including  the  Series  A 
Preferred  Stock)  will  be  required  in 
order  for  Pinnacle  to: 

•  Enter  into  business  combinations 
and  change  of  control  transactions  with 
a  third  party; 

•  Sell  or  dispose  of  any  capital  stock 
of  Pinnacle  Airlines,  Inc.  or 
substantially  all  of  the  assets  of  Pinnacle 
Airlines  Corp.  or  Pinnacle  Airlines,  Inc.; 

•  Effect  reorganizations  and 
restructuring  transactions; 

•  Acquire  airline  assets  that  generate 
annual  revenues  of  $500  million  or 
more; 

•  Increase  the  size  of  the  board  of 
directors; 

•  Agree  to  allow  a  major  airline  other 
than  Northwest  to  appoint  more  than 
one  director  to  Pinnacle  Airlines'  board; 

•  Amend  Pinnacle  Airlines' 
certificate  of  incorporation  in  a  manner 
that  would  adversely  affect  the  rights  of 
the  Series  A  preferred  shareholder;  or 

•  Enter  into  any  definitive  agreements 
relating  to  the  foregoing  matters. 

The  effect  of  this  voting  right  will  be 
to  enable  NWA  Inc.  to  preclude 
Pinnacle  Airlines  from  carrying  out  any 
of  the  foregoing  proposals  if  NWA  Inc. 
does  not  vote  in  favor  of  the  proposal. 
Under  the  Term  Sheet,  Northwest  has 
agreed  not  to  exercise  its  rights  under 
the  Series  A  Preferred  Stock  to  block  an 
IPO  or  sale  of  Pinnacle  Airlines  if  the 


Independent  Fiduciary,  on  behalf  of  the 
Plans,  initiates  such  an  EPO  or  a  sale 
after  an  "Early  Termination  Event" 
(defined  below).  The  Term  Sheet 
material  terms  that  will  be  reflected  in 
the  Omnibus  Agreement  between  the 
Independent  Fiduciary  and  Northwest 
are  set  forth  below.  . 

Request  To  Contribute  Pinnacle  Shares 

Except  with  respect  to  the  first  such 
contribution,  as  to  which  Northwest  and 
the  Independent  Fiduciary  will  agree  on 
a  shorter  notice  period,  no  later  than  60 
days  before  any  date  in  calendar  year 
2003  or  2004  on  which  Northwest 
proposes  to  make  a  contribution  of 
Pinnacle  Stock  to  the  Plans,  Northwest 
shall  provide  vmtten  notice  to  the 
Independent  Fiduciary  of  its  proposal  to 
make  such  contribution  and  shall 
indicate  the  dollar  value  of  the  Pinnacle 
Stock  that  it  intends  to  contribute. 

Valuation  of  Pinnacle  Shares 

The  Term  Sheet  states  that  no  later 
than  30  days  prior  to  each  date  on 
which  Northwest  proposes  to  contribute 
Pinnacle  Stock  (or,  with  respect  to  the 
first  such  contribution,  such  earlier  date 
as  may  be  agreed),  the  Independent 
Fiduciary  shall  notify  Northwest  in 
writing  (accompanied  by  a  written 
valuation  report)  of  the  per  share  value 
that  the  Independent  Fiduciary  then 
preliminarily  ascribes  to  the  shares  of 
Pinnacle  Stock.  In  addition  to 
determining  the  value  of  Pinnacle  Stock 
at  the  time  of  a  proposed  contribution, 
the  Independent  Fiduciary  shall  provide 
to  Northwest  on  an  annual  basis  a 
written  valuation  of  the  per  share  value 
of  all  Pinnacle  Stock  held  by  the  Plans 
as  of  each  December  31  and  at  any  time 
the  Independent  Fiduciary  exercises  the 
Put  Option. 

On  the  relevant  contribution  date, 
subject  to  the  Independent  Fiduciary's 
review  and  approval.  Northwest  may 
contribute  to  one  or  more  Plans  shares 
of  Pinnacle  Stock  based  on  the  per  share 
value  ascribed  to  such  shares  by  the 
Independent  Fiduciary.  The 
Independent  Fiduciary  and  the  Plans 
will  have  the  rights  associated  with 
such  shares  as  described  below.  As  a 
condition  to  any  such  contribution  by 
Northwest,  the  Independent  Fiduciary 
must  determine  on  behalf  of  the  Plans 
that  the  acceptance  of  the  contributed 
shares  is  prudent  and  in  the  interests  of 
the  Plans'  participants  and  beneficiaries 
and  otherwise  consistent  with  the 
fiduciary  standards  of  ERISA.  In 
addition,  the  Independent  Fiduciary 
shall  monitor  on  an  ongoing  basis  the 
prudence  of  the  Plans'  continued 
holding  of  Pinnacle  Stock  consistent 
with  the  fiduciary  standards  of  ERISA, 
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subject  to  the  determination  from  time 
to  time  by  the  appropriate  fiduciary  of 
the  Plans  (other  than  the  Independent 
Fiduciary)  that  such  investment  will  not 
impair  the  liquidity  of  the  Plans  such 
that  the  Plans  would  not  be  able  to  pay 
benefits  and  expenses  when  due.  If  such 
appropriate  Plan  fiduciary  determines 
the  liquidity  of  the  Plans  is  impaired, 
such  fiduciary  shall  direct  the 
Independent  Fiduciary  to  dispose  of  all 
or  a  portion  of  the  Piimacle  Stock 
consistent  with  the  terms  of  this 
agreement  to  the  extent  commercially 
reasonable. 

All  transactions  involving  the  Plans  in 
connection  with  the  contribution  of 
Piimacle  shares  will  be  no  less  favorable 
to  the  Plans  than  arms'  length 
transactions  involving  unrelated  parties. 
No  commissions,  fees,  costs,  charges  or 
other  expenses  will  be  borne  by  the 
Independent  Fiduciary  or  the  Plans  in 
cormection  with  any  acquisition, 
holding  or  disposition  of  Pinnacle 
shares  to  or  from  the  Plans,  other  than 
the  underwriters'  discount  or  other 
broker-dealer  fees  or  commissions 
charged  in  any  sale  of  such  shares. 

The  Applicant  represents  that  the 
valuation  approach  that  the 
Independent  Fiduciary  takes  into 
accoimt  when  determining  the  value  of 
Pinnacle  Stock  with  respect  to  any 
specific  transaction  will  be  the  method 
that  the  Independent  Fiduciary 
determines  to  be  in  the  best  interests  of 
the  Plans'  participants  and  beneficiaries. 

The  Independent  Fiduciary's 
valuations  will  be  used  by  the  Master 
Trust  Trustee  for  such  Pinnacle  Stock 
and  by  Northwest  as  plan  administrator 
as  the  initial  value  of  the  Pinnacle  Stock 
for  Plan  and  Master  Trust  reporting 
purposes,  and  as  the  initial  value  to  be 
used  by  each  Plan's  actuaries  for 
valuation  purposes.  In  addition  to 
determining  the  fair  market  value  of  the 
Pinnacle  Stock  at  the  time  it  is 
contributed  to  the  Plans,  the 
Independent  Fiduciary  will  thereafter 
determine  the  fair  market  value  as  of 
each  March  31,  June  30,  September  30,   . 
and  December  31;  at  any  time  the 
Pinnacle  Stock  is  sold  or  exchanged  by 
the  Plans  (e.g.,  for  purposes  of 
exercising  its  Put  Option,  as  described 
below);  and  at  such  other  times  as  the 
Independent  Fiduciary  determines  to  be 
in  the  interests  of  participants  and 
beneficiaries  in  any  of  the  Plans. 

Northwest  proposes  that  the 
contribution  of  Pinnacle  Stock  to  the 
Master  Trust  be  subject  to  a  Put  Option 
held  by  the  Plans  with  respect  to  all  of 
the  Pinnacle  Stock  held  by  the  Plans. 
The  Put  Option  may  be  exercised  on 
behalf  of  the  Plans  by  the  Independent 
Fiduciary,  obligating  Northwest  (or  an 


affiliate)  to  purchase  the  Pinnacle  Stock 
from  the  Plans  at  a  price  not  less  than 
the  greater  of  its  fair  market  value  as  of 
the  exercise  date  (as  determined  by  the 
Independent  Fiduciary)  or  the  value 
placed. on  the  stock  at  the  time  of  its 
contribution. 

Voting  Provisions 

The  Term  Sheet  provides  that  the 
shares  of  Pinnacle  Stock  contributed  to 
the  Plans  wall  be  identical  to  the  shares 
retained  by  Northwest.  With  respect  to 
the  voting  of  such  shares  and  related 
matters,  the  Omnibus  Agreement  will 
■  also  provide  as  follows: 

•  "The  initial  board  of  directors  of 
Piimacle  Airlines  will  be  comprised  of 
six  individuals,  four  of  whom  will  be 
individuals  "previously  identified  by 
Northwest  in  the  S-1  registration 
statement,  one  of  whom  shall 
designated  by  Northwest  and  one  of 
whom  will  be  an  individual  designated 
by  the  Plans  and  reasonably  acceptable 
to  Northwest. 

•  For  so  long  as  the  Plans  hold  at 
least  5  percent  (5%)  of  such  shares,  the 
Plans  will  have  the  right  to  designate 
one  nominee  to  Pinnacle  Airlines'  board 
of  directors,  and  Northwest  will  vote  the 
shares  of  Pinnacle  Stock  held  by  it  in 
favor  of  such  designee. 

•  The  director  aesignated  by  the 
Plans  will  have  the  right  to  serve  on 
Pinnacle  Airlines'  audit  committee  to 
the  extent  permitted  under  applicable 
SEC  and  stock  exchange  requirements. 

•  At  such  time  as  the  Plans  hold  more 
than  50  percent  (50%)  of  such  shares, 
and  until  the  earlier  of  either  (i)  the 
Plans  hold  less  than  25  percent  (25%) 
of  such  shares  or  (ii)  the  Put  Option  has 
terminated  as  to  all  shares  held  by  the 
Plans,  the  affirmative  vote  of  the 
director  designated  by  the  Plans  shadl  be 
required  to  approve  the  appointment  of 
any  new  Chief  Executive  Officer  of 
Pinnacle  and  compensation  of  any  Chief 
Executive  Officer.  In  addition,  the 
appointment  and  compensation  of  any 
Chief  Executive  Officer  shall  be 
approved  by  a  majority  of  the  directors, 
excluding  the  director  designated  by 
Northwest. 

•  The  Independent  Fiduciary  will 
direct  the  trustee  of  the  Plans  to  vote 
shares  of  Pinnacle  Stock  held  by  the 
Plans  in  favor  of  the  slate  of  director 
nominees  proposed  by  Pinnacle's  board 
of  directors,  except  as  the  Plans  and 
Northwest  may  otherwise  agree. 

•  The  Independent  Fiduciary  will 
direct  the  trustee  of  the  Plans  to  vote 
shares  of  Pinnacle  Stock  held  by  the 
Plans'in  favor  of  any  merger  or  other 
matter  requiring  stockholder  approval  as 
recommended  by  Pinnacle  Airlines' 
board  of  directors,  provided  such 


transaction  or  other  action  does  not 
otherwise  treat  the  shares  held  in  the 
Plans  differently  than  other  shares  of 
Pinnacle  Stock. 

Affiliate  Transactions 

The  Term  Sheet  provides  that  any 
change  to  the  Airline  Services 
Agreement  (ASA)  between  Pinnacle  and 
Northwest  as  in  effect  at  the  time  of  the 
initial  contribution,  including  any  early 
termination  of  the  ASA  by  Pinnacle 
Airlines,  must  be  approved  by  a 
majority  of  Pinnacle  Airlines' 
independent  directors,  which  majority 
must  include  the  director  designated  by 
the  Plans.  Any  other  transaction 
between  Pinnacle  Airlines  and 
Northwest  or  one  of  its  affiliates  (other 
than  immaterial  transactions  in  the 
ordinary  course  of  business)  that  is  not 
pursuant  to  and  in  accordance  with  the 
ASA  is  subject  to  the  following 
requirements:  "^ 

•  Each  such  transaction  must  be 
approved  by  a  majority  of  the 
independent  directors; 

•  If  the  transaction  is  outside  the  , 
ordinary  course  of  business  and 
involves  more  than  $2  million,  or  if  the 
transaction  is  in  the  ordinary  course  of 
business  and  involves  more  than  $5 
million,  it  must  be  approved  by  a 
majority  of  the  independent  directors . 
and,  at  the  request  of  the  director 

.  designated  by  the  Plans,  a  nationally 
recognized  investment  banking  firm 
(which  may  include  a  "boutique"  firm 
that  specializes  in  airline  related 
matters)  must  deliver  a  fairness  opinion 
with  respect  to  such  transaction;  and 

•  If  the  transaction  involves  more 
than  $10  million,  it  must  be  approved 
by  a  majority  of  the  independent 
directors,  which  majority  must  include 
the  director  designated  by  the  Plans. 

Transfer  Restrictions  and  Early 
Termination  Evenfs 

The  Term  Sheet  provides  that  until 
July  1,  2006,  or  such  earlier  date  on 
which  Northwest  (1)  does  not,  by  the 
latest  date  to  which  Northwest  may 
before  the  closing,  purchase,  sell  to  the 
public  in  a  registered  public  offering  or 
sell  to  a  third  party  the  Pinnacle  Stock 
held  by  the  Plans  as  to  which  the 
Independent  Fiduciary  has  exercised 
the  Put  Option  (as  described  below)  or 
(2)  breaches  the  Omnibus  Agreement 
(and  such  breach  is  not  cured  within  30 
days  thereafter)  (collectively,  an  "Early 
Termination  Event"),  shares  of  Pinnacle 
Stock  contributed  to  the  Plans  may  not 
be  transferred  other  than  to  Northwest 
or  one  of  its  designated  affiliates  in 
accordance  with  the  Put  Option 
described  below.  Such  shares  may, 
however,  be  transferred  in  the  IPO,  as 
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described  below,  or  in  a  bona  fide 
public  offering  in  accordance  with  the 
registration  rights  described  below.  In 
no  event  may  shares  be  transferred 
directly  or  indirectly  in  any  manner  that 
would  result  in  Northwest  being  in 
violation  of  the  "scope  clause"  under 
Northwest's  collective  bargaining 
agreement  with  its  pilots.^ 

The  July  1,  2006  sunset  date,  together 
with  the  inclusion  of  an  Early 
Termination  Event,  are  the  product  of 
negotiation  between  Northwest  and 
Fiduciary  Counselors  and  balance 
Northwest's  interest  in  having  a 
reasonable  period  of  time  diu"ing  which 
to  determine  the  most  advantageous 
timing  of  an  IPO  and  the  Plans'  interest 
in  enhancing  the  liquidity  of  Pinnacle 
Stock. 

In  the  event  of  a  transfer  of  shares  of 
Pinnacle  Stock  by  the  Plans,  the  Plans 
will  exercise  commercially  reasonable 
efforts  to  maximize  the  amount  realized 
for  such  shares,  and  to  that  end  will 
follow  customary  procedures  (including 
the  retention,  at  Northwest's  expense,  of 
a  nationally  recognized  investment 
banking  firm)  applicable  to  a  transaction 
such  as  the  sale  of  such  shares. 

In  the  event  of  a  proposed  transfer  of 
shares  of  Pinnacle  Stock  by  the  Plans 
after  July  1,  2006,  absent  an  Early 
Termination  Event,  Northwest  will  have 
a  right  of  first  refusal.  This  means  that, 
if  the  Plans  receive  a  bona  fide  offer 
from  a  third  party  to  purchase  such 
shares,  the  Plans  must  first  offer  such 
shares  to  Northwest  at  the  offered  price. 
If  after  30  days  from  such  offer 
Northwest  declines  to  purchase  such 
shares  at  the  offered  price,  the  Plans 
will  be  free  for  90  days  to  sell  such 
shares  to  the  third  party  who  made  the 
initial  offer  to  piurchase  such  shares  at 
a  price  not  less  than  the  offered  price. 
The  Pinnacle  Stock  may  not  be  sold  at 
a  price  less  than  such  offered  price 
without  re-offering  such  shares  to 
Northwest  and  having  these  provisions 
apply  again. 

Initial  Public  Offering 

According  to  the  Term  Sheet,  it  is 
contemplated  that  Pinnacle  Airlines 
will  imdertake  an  IPO.  Until  July  1, 
2006,  or  the  earlier  occvurence  of  an 
Early  Termination  Event,  the  IPO  will 


^The  Applicant  notes  that  in  general  terms,  as 
relevant  to  Pinnacle  Airlines,  the  pilot  scope  clause 
requires  that  all  "revenue  flying"  performed  by  or 
for  Northwest  be  performed  by  Northwest's  pilots 
and  generally  prohibits  Northwest  from  codesharing 
with  another  air  carrier  that  operates  aircraft  with 
60  or  more  seats  or  with  another  air  carrier  whose 
parent  or  subsidiary  operates  aircraft  with  60  or 
more  seats.  The  scope  clause  also  requires  that  any 
regional  jets  operated  by  Pinnacle  Airlines  be 
operated  at  all  times  with  the  Northwest  designator 
code.   ' 


be  undertaken  at  the  sole  discretion  of 
Northwest.  After  such  date  or  the  earlier 
occurrence  of  an  Early  Termination 
Event,  either  the  Plans  or  Northwest 
may  trigger  the  IPO.  In  the  event  of  an 
IPO,  the  Plans  will  be  required  to  sell 
shares  of  Pinnacle  Stock  held  by  the 
Plans  in  accordance  with  the  following 
requirements: 

•  If  at  the  time  of  the  IPO  the  Plans 
own  less  than  50  percent  (50%)  of  the 
outstanding  Pinnacle  Stock,  the  Plans 
will  sell  shares  ratably  with  Northwest's 
sale  of  shares  in  the  IPO.  If  the  aggregate 
number  of  shares  sought  to  be  sold  by 
Northwest  and  the  Plans  collectively 
exceeds  the  number  of  shares  that  the 
managing  underwriter  advises  can  be 
sold  without  having  an  adverse  effect  on 
the  IPO,  Northwest  and  the  Plans  will 
be  cutback  pro  rata. 

•  If  at  the  time  of  the  IPO  the  Plans 
own  50  percent  (50%)  or  more  of  the 
outstanding  Pinnacle  Stock,  the  Plans 
will  sell,  ratably  with  Northwest's  sale 
of  shares  in  the  IPO,  not  less  than  such 
number  of  shares  as  is  requested  by  the 
managing  underwriter  in  the  IPO  in 
order  to  have  an  offering  of  optimal  size 
(taking  into  account  all  the  shares  being 
sold).  Beyond  that,  the  Plans  may  sell 
additional  shares  at  their  discretion. 
However,  if  the  aggregate  number  of 
shares  sought  to  be  sold  by  Northwest 
and  the  Plans  collectively  exceeds  the 
number  of  shares  that  the  managing 
imderwriter  advises  can  be  sold  without 
having  an  adverse  effect  on  the  IPO, 
Northwest  and  the  Plans  will  be  cutback 
pro  rata. 

•  Any  shares  as  to  which  the  Put 
Option  shall  have  afready  been 
exercised  (but  shall  not  yet  have  been 
purchased)  must  be  included  in  the  IPO 
if  requested  by  Northwest. 

The  Independent  Fiduciary  may,  on 
behalf  of  the  Plans,  engage  an 
investment  bank  reasonably  acceptable 
Jo  Northwest  to  provide  advice  to  the 
Plans  in  connection  with  any  proposed 
IPO  and  subsequent  disposition  of 
Piimacle  Stock  by  the  Plans,  and 
Northwest  will  pay  the  reasonable  fees 
and  expenses  in  this  regard.  Northwest 
will  consult  with  the  Independent 
Fiduciary  regarding  any  changes  in  the 
managing  imderwriter  currently 
contemplated  for  the  IPO. 

Any  sale  of  shares  in  a  registered 
public  offering  will  be  subject  to  the 
requirements  described  below: 

Northwest  and  the  Plans  will  enter 
into  a  customary  registration  rights 
agreement  covering  the  registration  of 
all  of  the  shares  previously  contributed 
to  the  Plans  that  are  to  be  sold  in  the 
IPO  or  that  are  to  be  sold  through  a  shelf 
registration  or  as  otherwise 
contemplated  by  the  Term  Sheet.  Such 


registration  rights  agreement  will 
provide  that,  in  the  case  of  an 
underwritten  offering,  the  Plans  will 
enter  into  a  customary  underwriting 
agreement  as  may  be  negotiated  by 
Northwest  with  the  managing 
imderwriter(s),  and  the  Plans  will  sell  in 
accordance  with  such  underwriting 
agreement  the  shares  of  Pinnacle  Stock 
that  are  to  be  sold  by  the  Plans,  on  the 
same  economic  terms  that  shares  of 
Pinnacle  Stock  held  by  Northwest  are 
sold.  The  Plans  will  receive  the  net 
proceeds  from  the  sale  of  their  shares  in 
the  IPO.  If  Pinnacle  Airlines  has  not 
consummated  the  IPO  by  the  earlier  of 
Jxdy  1,  2006,  or  the  date  of  the 
occurrence  of  an  Early  Termination 
Event,  the  Plans  may  exercise  demand 
registration  rights  for  an  IPO. 

The  Plans  will  be.  entitled  to  retain  all 
of  the  net  proceeds  from  the  sale,  even 
if  such  net  proceeds  are  in  excess  of  the 
initial  contribution  value  ascribed  to  the 
Pinnacle  Stock  being  sold  in  the  IPO.  If 
such  net  proceeds  are  less  than  such 
initial  contribution  value,  however, 
Northwest  will  be  obligated,  no  later 
than  the  closing  date  of  the  IPO,  to  remit 
to  the  Plans  immediately  available 
funds  representing  the  amount  by 
which,  with  respect  to  the  shares 
actually  sold,  such  net  proceeds  are  less 
than  the  initial  contribution  value. 

If  less  than  all  of  the  shares  of 
Pinnacle  Stock  held  by  the  Plans  are 
sold  in  the  IPO,  the  Plans  will  have 
continuing  registration  rights  to  sell  all 
or  any  portion  of  its  remaining  shares 
(subject  to  the  same  lock-up  provisions 
that  are  imposed  on  Pinnacle  Airlines), 
ff  there  is  an  Early  Termination  Event  or 
if  at  the  time  of  the  IPO  such  remaining 
shares  are  valued  (based  on  the  IPO 
price)  at  $50  miUion  or  more,  the  Plans 
will  have  one  demand  regisfration  right. 

In  the  underwriting  agreement,  the 
indemnification  obligation  of  the  Plans 
will  be  limited  to  what  a  selling 
stockholder  normally  provides,  namely, 
an  obligation  to  indemnify  in  respect  of 
information  relating  to  itself  and  its 
holdings  that  is  provided  by  the  Plans 
to  the  imderwriters  expressly  for 
inclusion  in  the  registration  statement. 
The  Independent  Fiduciary  will  cause 
the  Plans  to  provide  such  information  to 
the  underwriters  and  otherwise  to 
provide  reasonable  cooperation  in  order 
to  facilitate  the  offering.  Northwest  will 
provide  the  Plans  with  the  same 
indemnification  and  contribution  it 
provides  to  the  underwriters  in  the 
offering.  In  no  event  will  the  Plans  be 
obligated  to  provide  in  such 
imderwriting  agreement  representations 
and  warranties  beyond  due 
authorization,  good  title,  no  conflicts 
and  the  like. 
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The  Plans  will  also  have  unlimited 
"piggyback"  registration  rights  in  the 
event  Pinnacle  Airlines  files  a 
registration  statement  (other  than  on 
Form  S-4  or  S-8)  covering  shares  of  its 
common  stock.  Upon  the  request  of 
Northwest  or  the  Plans,  Piimacle 
AirUnes  will  file  a  shelf  registration 
statement  (subject  to  customary  lock-up 
provisions)  covering  all  of  the  Pinnacle 
shares  owned  by  the  Plans,  provided 
that  Pinnacle  Airlines  is  eligible  to  use 
Form  S-3  at  the  time  of  such  request. 

Liquidity  and  Financial  Information 

The  Term  Sheet  provides  that 
beginning  March  31,  2003,  Northwest 
will  provide  as  promptly  as  practicable 
after  the  end  of  each  calendar  quarter  a" 
notice  to  the  Independent  Fiduciary  of 
its  cash  liquidity  as  of  the  end  of  such 
quarter.  However,  if  the  aggregate  initial 
contribution  value  of  Pinnacle  Stock 
held  by  the  Plans  is  equal  to  or  less  than 
$225  million  and  if  Northwest's 
liquidity  at  the  end  of  any  month  is  less 
than  $1.75  billion,  it  will  provide  such 
notice  monthly  imtil  such  time  as  its 
liquidity  exceeds  $1.75  billion.  If 
liquidity  at  any  week  end  is  less  than 
$1.5  billion,  Northwest  will  provide  the 
Independent  Fiduciary  with  such 
reports  on  a  weekly  basis  until  liquidity 
increases  to  $1.5  billion  or  more.  If  the 
aggregate  initial  contribution  value  of 
Pinnacle  Stock  held  by  the  Plans  is 
greater  than  $225  million  and  if 
Northwest's  liquidity  at  the  end  of  any 
month  is  less  than  $1.75  billion,  it  will 
provide  such  notice  monthly  luitil  such 
time  as  its  liquidity  exceeds  $1.75 
billion.  If  liquidity  at  any  week  end  is 
less  than  $1.6  billion.  Northwest  will 
provide  the  Independent  Fiduciary  with 
such  reports  on  a  weekly  basis  until 
liquidity  increases  to  $1.6  billion  or 
more.  Notwithstanding  the  above,  the 
weekly  reporting  requirement  described 
above  shall  not  apply  until  the  aggregate 
initial  contribution  value  of  Pinnacle 
Stock  is  greater  than  or  equal  to  $50 
million. 

Northwest  shall  provide  to  the 
Independent  Fiduciary  the  information 
referred  to  in  sections  6.1,  6.2,  6.7  and. 
6.11  of  the  $1,125  billion  Credit  and 
Guarantee  Agreement  dated  as  of 
October  24,  2000,  under  which 
'Northwest  is  the  borrower  (the  Credit 
Agreement),  and  any  other  information 
required  to  be  provided  to  the  lenders, 
at  the  same  time  the  information  is 
provided  to  the  lenders  under  the  Credit 
Agreement,  as  the  same  may  be 
amended  from  time  to  time  (or  similar 
information  required  to  be  provided  to 
the  lenders  under  any  successor  credit 
agreement).  In  addition,  Northwest  shall 
provide  to  the  Independent  Fiduciary 


copies  of  any  amendments  to  the  Credit 
Agreement. 

Put  Option 

According  to  the  Term  Sheet,  the 
Plans  will  be  granted  a  "Put  Option" 
with  respect  to  each  share  of  Pinnacle 
Stock,  which  may  be  exercised  by  the 
Independent  Fiduciary  at  any  time  and 
from  time  to  time.  To  exercise  the  Put 
Option,  the  Independent  Fiduciary  must 
provide  written  notice  to  Northwest  of 
its  election  to  put  to  Northwest  any  or 
all  of  the  shares  of  Pinnacle  Stock  then 
held  by  the  Plans.  The  date  of  the  notice 
of  the  election  shall  be  the  "exercise 
date."  The  closing  date  of  the  pim:hase 
and  sale  of  shares  with  respect  to  which 
the  Put  Option  has  been  exercised  will 
be  the  30th  calendar  day  after  such 
notice  is  given.  However,  if  Pinnacle  has 
not  yet  consummated  the  IPO  by  the 
date  that  would  otherwise  be  the  closing 
date.  Northwest  will  have  the  right  to 
defer  such  closing  date  as  follows: 

In  the  event  the  aggregate  initial 
contribution  value  of  Pirmacle  Stock 
held  by  the  Plans  is  equal  to  or  less  than 
$225  million: 

•  If  Northwest's  liquidity  is  equal  to 
or  greater  than  $1.75  billion.  Northwest 
may  defer  the  closing  date  for  up  to  an 
additional  150  days; 

•  If  Northwest's  liquidity  is  equal  to 
or  greater  than  $1.5  billion  and  less  than 
$1.75  billion.  Northwest  may  defer  the 
closing  date  for  up  to  an  additional  90 
days; 

•  If  Northwest's  liquidity  is  equal  to 
or  greater  than  $1.25  billion  and  less 
than  $1.5  billion,  Northwest  may  defer 
the  closing  date  for  up  to  an  additional 
60  days. 

In  the  event  the  aggregate  initial 
contribution  value  of  Pinnacle  Stock 
held  by  the  Plans  is  greater  than  $225 
million  and  equal  to  or  less  than  $325 
million: 

•  If  Northwest's  liquidity  is  equal  to 
or  greater  than  $1.75  billion.  Northwest 
may  defer  the  closing  date  for  up  to  an 
additional  150  days; 

•  If  Northwest's  liquidity  is  equal  to 
or  greater  than  $1.6  billion  and  less  than 
$1.75  billion.  Northwest  may  defer  the 
closing  date  for  up  to  an  additional  90 
days; 

•  If  Northwest's  liquidity  is  equal  to 
or  greater  than  $1.5  billion  and  less  than 
$1.6  billion.  Northwest  may  defer  the 
closing  date  for  up  to  an  additional  60 
days. 

in  the  event  the  aggregate  initial 
contribution  value  of  Piiuiacle  Stock 
held  by  the  Plans  is  greater  than  $325 
million: 

•  If  Northwest's  liquidity  is  equal  to 
or  greater  than  $1.75  billion.  Northwest 


may  defer  the  closing  date  for  up  to  an 
additional  120  days; 

•  If  Northwest's  liquidity  is  equal  to 
or  greater  than  $1 .6  billion  and  less  than 
$1.75  billion.  Northwest  may  defer  the 
closing  date  for  up  to  an  additional  60 
days; 

•  If  Northwest's  liquidity  is  equal  to 
or  greater  than  $1.5  billion  and  less  than 
$1.6  billion.  Northwest  may  defer  the 
closing  date  for  up  to  an  additional  30 
days. 

If  during  the  period  of  any  such 
deferral,  Northwest's  liquidity  falls 
below  the  threshold  for  the  applicable 
deferral  period,  such  period  shall  be 
shortened  to  the  lesser  of  (i)  the 
remaining  time  in  the  original  deferral 
period,  or  (ii)  the  applicable  deferral 
period  based  on  such  lower  level  of 
liquidity.  However,  if  before  the  end  of 
such  period  Northwest's  liquidity 
increases  to  a  higher  level,  the  longer 
deferral  period  will  apply  (subject  to 
reduction  if  liquidity  falls  below  the 
relevant  threshold). 

If  at  the  time  of  such  exercise  shares 
of  Pinnacle  Stock  are  publicly  traded 
and  remain  so  traded,  Northwest  may 
defer  the  closing  date,  but  the  deferral 
periods  based  on  the  liquidity  levels 
described  above  will  be  120  days,  60 
days  and  30  days,  respectively. 

The  closing  date  may  be  further 
deferred  and  deferred  payments  may  be 
made  by  Northwest  as  agreed  to  by  the 
Independent  Fiduciary  beyond  these 
prescribed  periods,  through  the  posting 
(within  30  days  following  the  exercise 
date)  of  collateral  by  Northwest  in  an 
amount  and  on  terms  satisfactory  to  the 
Independent  Fiduciary. 

Notwithstanding  the  foregoing,  the 
closing  date  shall  accelerate  to  the  date 
on  which  Northwest's  obligations  under 
its  revolving  credit  facility  shall  have 
accelerated. 

Prior  to  the  applicable  closing  date 
(which  shall  not  be  subject  to  further 
extension  without  the  Independent 
Fiduciary's  consent).  Northwest  may  in 
its  discretion  arrange  for  the  Pinnacle 
Stock  as  to  which  the  Put  Option  has 
been  exercised,  instead  of  being  sold  to 
Northwest,  to  be  sold  to  the  public  in  an 
underwritten  offering  or  to  a  third  party 
selected  by  Northwest.  The  Plans  will 
be  entitled  to  retain  all  of  the  net 
proceeds  from  such  underwritten 
offering  or  sale  of  the  Pinnacle  Stock 
belonging  to  the  Plans  to  a  third  party, 
even  if  such  net  proceeds  are  in  excess 
of  the  applicable  "Put  Price"  (as  defined 
below).  If  the  net  proceeds  received  by 
the  Plans  in  such  imderwritten  offering 
or  sale  to  a  third  party  are  less  than  such 
Put  Price,  Northwest  will  be  obligated, 
no  later  than  the  closing  date  of  such 
offering  or  sale,  to  remit  to  the  Plans 
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immediately  available  funds 
representing  the  amount  by  which  such 
net  proceeds  are  less  than  the  Put  Price.. 
The  Plans  will  at  the  request  of 
Northwest  enter  into  a  customary 
agreement  with  respect  to  such  sale.  In 
no  event  will  the  Plans  be  obligated  to 
provide  representations  and  warranties 
beyond  due  authorization,  good  title,  no 
conflicts  and  the  like. 

In  an  IPO  that  is  not  triggered  by  the 
exercise  of  the  Put  Option,  if  the  Plans 
voluntarily  choose  to  sell  less  than  all 
of  the  shares  of  Pirmacle  Stock  held  by 
the  Plans,  and  if  the  net  proceeds  per 
share  in  such  offering  are  equal  to  or 
greater  than  the  "Floor  Price"  (as 
defined  below),  the  Put  Option  will 
expire  with  respect  to  the  shares 
retained  in  the  Plans.  In  addition,  if  in 
such  offering  the  net  proceeds  per  share 
are  less  than  the  Floor  Price,  and  the 
Plans  voluntarily  choose  to  sell  less 
than  all  of  the  shares  of  Pinnacle  Stock 
held  by  the  Plans,  Northwest's 
maximum  put  obligation  with  respect  to 
the  retained  shares  will  be  equal  to  the 
excess  of  the  Floor  Price  over  the  net 
proceeds  per  share  in  such  offering. 

The  Put  Option  will  be  suspended  if 
all  of  the  remaining  shares  of  Pinnacle 
Stock  held  by  the  Plans  have  a  "Market 
Value"  {as  defined  below)  not  less  than 
110  percent  (110%)  of  the  Floor  Price 
and  such  shares  are  "Freely  Tradeable." 
Shkres  are  Freely  Tradeable  while  they 
are  (i)  eligible  to  be  sold  under  Rule 
144(k)  or  (ii)  covered  during  such  period 
by  an  effective  shelf  registration 
statement  on  Form  S-3. 

The  Put  Option  will  terminate  when 
(i)  the  Pinnacle  Stock  held  by  the  Plans 
is  Freely  Tradeable,  (ii)  more  than  50 
percent  (50%)  of  the  outstanding 
Pinnacle  Stock  is  held  by  the  public  and 
(iii)  one  of  the  following  applies:  (A)  If 
the  Plans  own  less  than  10  percent 
(10%)  of  the  outstanding  shares  of 
Pinnacle  Stock,  the  weighted  average 
daily  trading  price  of  Pinnacle  Stock  is 
110  percent  (110%)  of  the  Floor  Price 
for  any  30  trading  days  within  a  60 
consecutive  trading  day  period;  (B)  if 
the  Plans  own  equal  to  or  greater  than 
10  percent  (10%)  and  less  than  25 
percent  (25%)  of  the  outstanding  shares 
of  Pinnacle  Stock,  the  weighted  average 
daily  trading  price  of  Pinnacle  Stock  is 
110  percent  (110%)  of  the  Floor  Price 
for  any  60  trading  days  within  a  90 
consecutive  trading  day  period  or  (C)  if 
the  Plans  own  equal  to  or  greater  than 
25  percent  (25%)  and  less  than  50 
percent  (50%)  of  the  outstanding  shares 
of  Pinnacle  Stock,  the  weighted  average 
daily  trading  price  of  Pinnacle  Stock  is 
110  percent  (110%)  of  the  Floor  Price 
for  any  90  trading  days  within  a  120 
consecutive  trading  day  period.  The 


time  periods  are  tolled  for  any  black-out 
or  lock-up  period. 

The  "Put  Price"  as  of  a  particular  date 
will  be  the  greater  of  (i)  the  "Floor 
Price,"  which  is  the  initial  contribution 
value  ascribed  to  the  Piiuiacle  Stock 
with  respect  to  which  the  determination 
is  being  made  or  (ii)  the  "Market  Value" 
(as  described  below)  of  such  Pinnacle 
Stock  as  of  the  applicable  exercise, 
closing  or  other  relevant  date,  unless 
Northwest  has  arranged  for  a  sale  to  the 
public  in  an  underwritten  offering  in 
which  case  the  Put  Price  will  be  the 
initial  contribution  value  ascribed  to  the 
Pinnacle  Stock  as  to  which  the  Put 
Option  has  been  exercised. 

In  any  event,  at  a  time  prior  to 
Pinnacle  Stock  being  publicly  traded,  in 
connection  with  a  sale  to  a  third  party 
by  Northwest  in  response  to  the 
Independent  Fiduciary's  exercise  of  the 
Put  Option,  the  Plans  will  receive  the 
greater  of  (i)  the  initial  contribution 
value,  (ii)  the  fair  market  value  as 
determined  by  the  Independent 
Fiduciary  at  the  time  of  the  exercise  of 
the  Put  Option,  or  (iii)  the  proceeds 
from  the  sale  of  Piimacle  Stock  held  by 
the  Plans  sold  by  Northwest  to  a  third 
party. 

The  "Market  Value"  of  the  Pinnacle 
Stock  will  be  (i)  if  the  Pinnacle  shares 
are  not  then  traded  on  the  NYSE  or 
NASDAQ,  the  greater  of  the  fair  market 
value  determined  by  the  Independent 
Fiduciary  on  (I)  the  exercise  date  or  (II) 
the  closing  date,  (ii)  if  the  Pirmacle 
shares  are  then  traded  on  the  NYSE  or 
NASDAQ,  the  greater  of  (I)  the  average 
of  the  closing  price  for  the  Pinnacle 
shares  over  the  ten  trading  days  prior  to 
the  exercise  date  or  (II)  the  closing  price 
for  the  Pinnacle  shares  on  the  closing 
date. 

Amount  Credited  to  Funding  Standard 
Account 

Northwest  will  cause  to  be  credited  to 
the  funding  standard  account  of  each 
Plan  an  amount  equal  to  the  value  of  the 
shares  of  Pinnacle  Stock  contributed  to 
each  Plan  as  determined  by  the 
Independent  Fiduciary  on  the  date  of 
the  contribution,  regardless  of  the 
amount  of  Northwest's  deduction  for 
such  contribution  for  federal  income  tax 
or  any  other  purpose. 

Modification  of  Draft  of  ASA 

The  draft  of  the  ASA  should  be 
revised  to  provide  that  the  acquisition 
or  disposition  of  shares  of  Pinnacle 
Stock  pursuant  to  the  terms  of  the 
Omnibus  Agreement  does  not  constitute 
a  Change  of  Control  (as  defined  in  the 
ASA). 

The  draft  should  also  be  revised  to 
eliminate  the  unilateral  right  of 


Northwest  to  terminate  the  ASA  in  the 
event  of  the  bankruptcy  of  Northwest. 
The  Applicant  also  notes  that  in  a 
Chapter  11  proceeding,  a  debtor  in 
possession  can  reject  an  executory 
contract  (like  the  ASA).  In  such  an 
event,  the  other  party  to  the  rejected 
contract  (Pinnacle)  would  have  an 
unsecured  claim  for  contract  damages 
arising  from  the  rejection  of  the 
contract.  The  Applicant  represents  that 
the  more  likely  result  in  the  case  of  the 
ASA  would  be  a  renegotiation  of  the 
contract. 

15.  In  summary,  the  Applicant 
represents  that  the  proposed 
transactions  meet  the  requirements  set 
forth  in  section  408(a)  of  the  Act  since, 
among  other  things: 

(a)  An  Independent  Fiduciary  will 
represent  the  Plans'  interests  for  all 
purposes  with  respect  to  the  Pinnacle 
Stock,  and  will  determine,  prior  to 
entering  into  any  of  the  transactions 
described  herein,  that  each  such 
transaction,  including  the  contribution 
of  the  Piimacle  Stock,  is  in  the  interests 
of  the  Plans; 

(c)  The  Independent  Fiduciary  will 
negotiate  and  approve  the  terms  of  any 
of  the  transactions  between  the  Plans 
and  Northwest  that  relate  to  the 
Pinnacle  Stock; 

(d)  The  Independent  Fiduciary  will 
manage  the  holding  and  disposition  of 
the  Pinnacle  Stock  and  take  whatever 
actions  it  deems  necessary  to  protect  the 
rights  of  the  Plans  with  respect  to  the 
Pinnacle  Stock; 

(e)  The  terms  of  any  transactions 
between  the  Plans  and  Northwest  will 
be  no  less  favorable  to  the  Plans  than 
terms  negotiated  at  arm's-length  imder 
similar  circumstances  between 
unrelated  third  parties; 

(f)  An  independent  qualified 
appraiser  selected  by  the  Independent 
Fiduciary  will  determine  the  fair  market 
value  of  the  Pinnacle  Stock  contributed 
to  each  Plan  as  of  the  date  of  each  such 
contribution; 

(g)  The  terms  of  (1)  the  Put  Option 
granted  by  Northwest;  (2)  any  exercise 
of  the  Put  Option  by  the  Plans;  and  (3) 
any  sale  of  the  Pinnacle  Stock  by  the 
Plans  to  Northwest  other  than  through 
the  exercise  of  the  Put  Option  will  be  in 
accordance  with  the  terms  set  forth  in 
the  Term  Sheet  and  the  proposed 
Omnibus  Agreement; 

(h)  Immediately  after  each 
contribution,  employer  securities  and 
employer  real  property,  including  the 
Pinnacle  Stock,  will  represent  no  more 
than  10  percent  (10%)  of  the  value  of 
each  Plan's  assets;  and 

(i)  The  Plans  will  not  incur  any  fees, 
costs  or  other  charges  as  a  result  of  their 
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participation  in  any  of  the  transactions 
described  herein. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  vdth  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  afi^ect  the 
requirements  of  section  401(a)  of  the 
Code  that  the  plan  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interest  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(4)  This  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions.  Furthermore,  the  fact  that  a 
transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(5)  This  proposed  exemption,  if 
granted,  is  subject  to  the  express 
condition  that  the  facts  and 
representations  set  forth  in  this  notice 
accurately  describe,  where  relevant,  the 
material  terms  of  the  transactions  to  be 
consummated  pursuant  to  such 
exemption. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 


firame  set  forth  above,  after  the 
publication  of  this  proposed  exemption 
in  the  Federal  Register.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  received  will  be  available  for 
public  inspection  with  the  referenced 
applications  at  the  address  set  forth 
above. 

Notice  to  Interested  Persons 

Within  fifteen  (15)  calendar  days  of 
publication  of  the  Notice  of  Proposed 
Exemption  (the  Notice)  in  the  Federal 
Register,  Northwest  shall  provide  notice 
to  all  participants  of  the  Plans 
(including  active  employees,  separated 
vested  participants  and  retirees)  by 
mailing  first  class  a  photocopy  of  the 
Notice,  plus  a  copy  of  the  supplemental 
statement  (Supplemental  Statement),  as 
required,  pm-suant  to  29  CFR 
2570.43(b)(2).  Northwest  shall  also 
provide  the  same  notice  by  first  class 
mailing  to  the  representatives  of  the 
imions  that  represent  employees  of 
Northwest  who  currently  participate  in 
the  Plans. 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990). 

Section  I.  Covered  Transactions 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2),  and  407(a)  of  the 
Act  and  the  sanctions  resulting  bom  the 
application  of  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to: 

(1)  The  transfer  of  the  common  shares 
of  either  Pinnacle  Airlines,  Inc.  or 
Pinnacle  Airlines  Corp.  (Pinnacle  Stock) 
to  the  Northwest  Airlines  Pension  Plan 
for  Salaried  Employees,  the  Northwest 
Airlines  Pension  Plan  for  Pilot 
Employees,  and  the  Northwest  Airlines 
Pension  Plan  for  Contract  Employees 
(the  Plans)  through  the  in-kind 
contribution(s)  of  such  shares  by 
Northwest  Airlines,  Inc.  (Northwest),  a 
party  in  interest  with  respect  to  such 
Plans; 

(2)  The  holding  of  the  Pinnacle  Stock 
by  the  Plans; 

(3)  The  sale  of  the  Pinnacle  Stock  by 
the  Plans  to  Northwest;  and 

(4)  The  acquisition,  holding,  and 
exercise  by  the  Plans  of  a  put  option 
(the  Put  Option)  granted  by  Northwest 
which  permits  the  Plans  to  sell  the 
Pinnacle  Stock  to  Northwest. 


Section  U.  Conditions 

This  exemption  is  conditioned  upon 
adherence  to  the  material  facts  and 
representations  described  herein  and 
upon  satisfaction  of  the  following 
requirements: 

la)  The  Plans  acquire  the  Pinnacle 
Stock  through  one  or  more  contributions 
by  Northwest  during  the  calendar  years 
2003  and  2004; 

(b)  An  independent  qualified 
fiduciary  (the  Independent  Fiduciary), 
acting  on  behalf  of  the  Plans,  represents 
the  Plans'  interests  for  all  piuposes  with 
respect  to  the  Pinnacle  Stock,  and 
determines,  prior  to  entering  into  any  of 
the  transactions  described  herein,  that 
each  such  transaction,  including  the 
contribution  of  the  Piimacle  Stock,  is  in 
the  interests  of  the  Plans; 

(c)  The  Independent  Fiduciary     ' 
negotiates  and  approves  the  terms  of 
any  of  the  transactions  between  the 
Plans  and  Northwest  that  relate  to  the 
Pinnacle  Stock; 

(d)  The  Independent  Fiduciary 
manages  the  holding  and  disposition  of 
the  Piimacle  Stock  and  takes  whatever 
actions  it  deems  necessary  to  protect  the 
rights  of  the  Plans  with  respect  to  the 
Pinnacle  Stock; 

(e)  The  terms  of  any  transactions 
between  the  Plans  and  Northwest  are  no 
less  favorable  to  the  Plans  than  terms 
negotiated  at  arm's-length  under  similar 
circumstances  between  uiu«lated  third 
parties; 

(f)  An  independent  qualified 
appraiser  selected  by  the  Independent 
Fiduciary  determines  the  fair  market 
value  of  the  Pinnacle  Stock  contributed 
to  each  Plan  as  of  the  date  of  each  such 
contribution; 

(g)  The  terms  of  (1)  the  Put  Option 
granted  by  Northwest;  (2)  any  exercise 
of  the  Put  Option  by  the  Plans:  and  (3) 
any  sale  of  the  Pinnacle  Stock  by  the 
Plans  to  Northwest  other  than  through 
the  exercise  of  the  Put  Option  will  be  in 
accordance  with  the  terms  set  Jorth  in 
the  Term  Sheet  and  the  proposed 
Omnibus  Agreement; 

(h)  Immediately  after  each 
contribution,  employer  securities  and 
employer  real  property,  including  the 
Pinnacle  Stock,  will  represent  no  more 
than  10  percent  (10%)  of  the  value  of 
each  Plan's  assets.  For  purposes  of  this 
requirement,  the  term  "employer  real 
property"  means  real  property  leased  to, 
and  the  term  "employer  securities" 
means  seciuities  issued  by,  an  employer 
any  of  whose  employees  are  covered  by. 
the  Plans  or  by  an  affiliate  of  such 
employer;  and 

(i)  The  Plans  incur  no  fees,  costs  or 
other  charges  as  a  result  of  their 
participation  in  any  of  the  transactions 
described  herein. 
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Section  IV.  Definitions 

(a)  The  term  "independent  fiduciary" 
means  a  fiduciary  who  is:  (1) 
Independent  of  and  uru'elated  to 
Northwest  and  its  affiliates,  and  (2) 
appointed  to  act  on  behalf  of  the  Plans 
for  all  purposes  related  to,  but  not 
limited  to,  (A)  the  in-kind  contribution 
of  the  Pinnacle  Stock  by  Northwest  to 
the  Plans,  (B)  the  holding  of  the 
Pinnacle  Stock  by  the  Plans;  (C)  the 
acquisition,  holding,  and  exercise  by  the 
Plans  of  the  Put  Option,  and  (D)  any  sale 
of  the  Pinnacle  Stock  by  the  Plans.  For 
purposes  of  this  exemption,  a  fiduciary 
will  not  be  deemed  to  be  independent 
of  and  unrelated  to  Northwest  if:  (1) 
Such  fiduciary  directly  or  indirectly 
controls,  is  controlled  by  or  is  under 
common  control  with  Northwest,  (2) 
such  fiduciary  directly  or  indirectly 
receives  any  compensation  or  other 
consideration  in  connection  with  any 
transaction  described  in  this  exemption; 
except  that  an  independent  fiduciary 
may  receive  compensation  for  acting  as 
an  independent  fiduciary  from 
Northwest  in  connection  with  the 
transactions  contemplated  herein  if  the 
amount  or  payment  of  such 
compensation  is  not  contingent  upon  or 
in  any  way  affected  by  the  independent 
fiduciary's  ultimate  decision,  and  (3) 
more  than  5  percMit  ^5%)  of  such 
fiduciary's  ^oss  income,  for  federal 
income  tax  purposes,  in  its  prior  tax 
year,  will  be  paid  by  Northwest  and  its 
affiliates  in  the  fiduciary's  current  tax 
year. 

(b)  The  term  "affiliate"  means: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

Signed  at  Washington,  DC,  this  14th  day  of 
January  2003. 

Ivan  L.  Strasfeld, 

Director,  Office  of  Exemption, 
Determinations,  Pension  and  Welfare  Benefits 
Administration.  Department  of  Labor. 
(FR  Doc.  03-1187  Filed  1-16-03;  8:45  am) 

BILUfNS  CODE  4S10-2!M> 


NATIONAL  TELECOMMUNICATIONS 
SYSTEM 

Office  of  Priority  Telecommunications 
Customer  Satisfaction  Survey 

AGENCY:  National  Communications 
System  (NCS). 

ACTION:  Proposed  collection  notice; 
comment  request. 

In  compliance  with  section  3506 
(c)(2)(A)  of  the  Paperwork  Reduction 
Act  of  1995,  the  Office  of  Priority 
Telecommunications  announces  a 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  March  18,  2003. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  National  Communications  System, 
Office  of  Priority  Telecommimications, 
701  South  Courthouse  Road,  ATTN: 
Deborah  Bea,  Arlington,  VA  22204- 
2198. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Deborah  Bea  (703)  607-4933. 

Title:  Office  of  Priority 
Telecommunications  Customer 
Satisfaction  Survey. 

OMB  Number:  0704-TBD. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
imderstand  customer  needs  and 
reqiiirements. 

Affected  Public:  Business  or  other  for- 
profit,  and  Federal  government. 

Annual  Burden  Hours:  25. 

Number  of  Respondents:  100. 

Avemge  Burden  per  Response:  15 
minutes. 


Frequency:  Annually. 

Peter  M.  Fonash, 

Certifying  Officer,  National  Communications 

System. 

(FR  Doc.  03-1140  Filed  1-16-03;  8:45  am) 

BILUNG  CODE  5001 -08-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Mathematical 
and  Physical  Sciences 

Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Committee  of  Visitors  for  the 
Division  of  Physics,  Subcommittee  of  the 
Advisory  Committee  for  Mathematical  and 
Physical  Sciences  (66). 

Date  and  Time:  February  26-28,  2003;  8:30 
a.m. — 5  p.m. 

Place:  Room  375,  NSF,  4201  Wilson  Blvd., 
Arlington,  V A -22230. 

Type  of  Meeting:  Part -open — (see  Agenda, 
below). 

Contact  Person:  Dr.  Joseph  L.  Dehmer, 
Director,  Division  of  the  Physics,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230,  Room  1015.37. 
Telephone:  (703)  292-7370. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitor  (COV)  review, 
including  program  evaluation,  GPRA 
assessments  and  access  to  privileged 
materials. 

Agenda:  Closed:  February  26-28,  2003, 
from  8:30 — 5  each  day — To  review  the  merit 
processes  covering  funding  decisions  made 
during  the  immediately  preceding  three  fiscal 
years  of  the  Division  of  Physics  programs. 

Open:  February  27  from  10:30-11:30  to 
assess  the  results  of  NSF  programs 
investments  in  the  Division  of  Physics.  This 
shall  involve  a  discussion  and  review  of 
results  focused  on  NSF  and  grantee  outputs 
and  related  outcomes  achieved  or  realized 
during  the  preceding  three  fiscal  years.  These 
results  may  be  based  on  NSF  grants  or  other 
investments  made  in  earlier  years. 

Reason  for  Closing:  During  the  closed  , 
session,  the  COV  will  be  reviewing  proposal 
actions  that  will  include  privileged 
intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  are  disclosed.  Such  deliberations  are 
exempt  under  5  U.S.C.  552(b)(c)(4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  January  8,  2003. 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  03-1038  Filed  1-16-03;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  62— "Criteria 
and  Procedures  for  Emergency  Access  to 
non-Federal  and  Regional  Low-level 
Waste  Disposal  Facilities." 

2.  Current  OMB  approval  number: 
3150-0143. 

3.  How  often  the  collection  is 
required:  Requests  are  made  only  when 
access  to  a  non-Federal  low-level  waste 
disposal  facility  is  denied,  which  results 
in  a  threat  to  public  health  and  safety 
and/or  common  defense  and  security. 

4.  Who  is  required  or  asked  to  report: 
Generators  of  low-level  waste  who  are 
denied  access  to  a  non-Federal  low-level 
waste  facility. 

5.  The  number  of  annual  respondents: 
No  requests  for  emergency  access  have 
been  received  to  date.  It  is  estimated 
that  up  to  one  request  would  be  made 
every  three  years.  An  estimate  of  the 
number  of  responses:  It  is  estimated  that 
up  to  one  response  would  be  received 
every  three  years. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  It  is  estimated  that  680  hours 
would  be  required  to  prepare  the 
request,  or  approximately  227  hours  per 

year. 

7.  Abstract:  Part  62  sets  out  the 
information  which  will  have  to  be 
provided  to  the  NRC  by  any  low-level 
waste  generator  seeking  emergency 
access  to  an  operating  low-level  waste 
disposal  facility.  The  information  is 
required  to  allow  NRC  to  determine  if 
denial  of  disposal  constitutes  a  serious 
and  iiiunediate  threat  to  public  health 
and  safety  or  conmion  defense  and 
seciuity. 

Submit,  by  March  18,  2003,  comments 
that  address  the  following  questions: 

1 .  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 


2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Dociunent  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F21,  Rockville,  MD. 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
dociunent  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signatiue  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E  6, 
Washington,  DC  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS@NRC.  GOV. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  January,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
|FR  Doc.  03-1160  Filed  1-16-03;  8:45  am] 

BUJJN6  CODE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Reclearance  of  a  Revised 
Information  Collection;  SF  3106  and  SF 
3106A 

AGENCY:  Office  of  Personnel 
Management.  ; 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork. Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
aimounces  that  the  Office  of  Personnel 
Management  (OPM)  intends  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  reclearance  of  a 
revised  information  collection.  SF  3106, 
Application  for  Refund  of  Retirement 
Deductions/Federal  Employees 
Retirement  System  (FERS),  is  used  by 
former  Federal  employees  imder  FERS, 
to  apply  for  a  refund  of  retirement 
deductions  withheld  during  Federal 
employment,  plus  any  interest  provided 
by  law.  SF  3106A,  Current/Former 
Spouse(s)  Notification  of  Application 


for  Refund  of  Retirement  Deductions 
Under  FERS,  is  used  by  refund 
applicants  to  notify  their  current/former 
spouse(s)  that  they  are  applying  for  a 
refund  of  retirement  deductions,  which 
is  required  by  law. 

Comments  are  particularly  invited  on: 
Whether  this  collection  of  information 
is  necessary  for  the  proper  performance 
of  functions  of  the  CDffice  of  Persoimel 
Management,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Approximately  17,000  SF  3106  will 
be  processed  annually.  The  SF  3106 
takes  approximately  30  minutes  to 
complete  for  a  total  of  8,500  hours 
annually.  Approximately  13,600  of  SF 
3106A  will  be  processed  aimually.  The 
SF  3 106 A  takes  approximately  5 
minutes  to  complete  for  a  total  of  1,133 
hovus.  The  total  annual  burden  is  9,633 
hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  via  E-mail 
to  mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
18, 2003. 

ADDRESSES:  Send  or  deliver  comments 
to  Lawrence  P.  Holman,  Acting  Chief, 
FERS  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Persormel  Management,  1900  E  Street, 
NW..  Room  3313,  Washington,  DC 
20415-3520. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION,  CONTACT: 
Cyrus  S.  Benson,  Team  Leader,  Desktop 
Publishing  and  Printing  Team,  Budget 
and  Administrative  Services  Division, 
(202) 606-0623. 
Office  of  Personnel  Management. 

Kay  Coles  iames, 

Director. 

[FR  Doc.  03-924  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  6325-50-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review;  * 

Comment  Request  for  Review  of  a  New 
Information  Collection:  Rl  20-120 

agency:  Office  of  Personnel 
Management. 
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action:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13.  May  22, 1995).  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  of  a  new 
information  collection.  RI  20-120, 
Request  for  Change  to  Unreduced 
Aimuity,  is  a  new  form  designed  to 
collect  information  OPM  needs  to 
comply  with  the  wishes  of  the  retired 
Federal  employee  whose  marriage  has 
ended.  We  have  always  needed  this 
information.  In  the  past,  we  have 
considered  the  information  originally 
provided  in  the  correspondence  from 
the  retirees  and  have  made  further 
inquiries  as  needed.  This  new  form  will 
provide  an  organized  way  for  the  retiree 
to  give  us  everything  at  one  time. 

We  estimate  we  will  process  5,000  RI 
20-1 20's  aimually.  This  form  takes  an 
average  of  30  minutes  per  response  to 
complete.  The  annual  burden  is 
estimated  to  be  2,500  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  E-mail  to 
mbtoomey@opm.gov.  Please  include 
your  mailing  address  with  your  request. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
February  18,  2003. 

ADDRESSES:  Send  or  deliver  comments 
to: 

Ronald  W.  Melton,  Chief,  Operations 
Support  Division,  Retirement  and 
Insiu-ance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  3349,  Washington,  DC 
20415-3540,  and 

Stuart  Shapiro,  OPM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  10235, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Cyrus  S.  Benson,  Team  Leader,  Desktop 
Publishing  and  Printing  Team,  Budget  & 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

[FR  Doc.  03-923  Filed  1-16-03;  8:45  am) 

BILLING  CODE  633S-S0-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47177;  RIe  No.  SR-Amex- 
2002-102] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC  To 
Create  a  New  Percentage  Order  Type 
To  Be  Called  "Immediate  Execution  or 
Cancel  Election" 

January  13,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
10,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  n,  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Amex 
rule  131  to  provide  that  if  a  percentage 
order  is  marked  "Immediate  Execution 
or  Cancel  Election,"  the  elected  portion 
of  a  percentage  order  with  this 
designation  is  to  be  executed 
immediately,  in  whole  or  in  part,  at  the 
price  of  the  electing  transaction.  If  the 
elected  portion  cannot  be  so  executed, 
the  election  shall  be  deemed  cancelled, 
and  shall  revert  back  to  the  percentage 
order  and  be  subject  to  subsequent 
election  or  conversion. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Conunission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  The  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specffied  in  item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


'  15  U.S.C.  78s(b)(l). 
217CFR240.19b-4. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

Ciyrently,  Amex  rule  131  provides  for 
three  types  of  percentage  orders:  straight 
limit,  last  sale,  and  "buy  minus/sell 
plus."  The  election  provisions  of  each 
type  of  percentage  order  operate  as 
follows: 

•  Straight  Limit:  When  a  trade  takes 
place,  an  amount  of  shares  equal  to  the 
size  of  that  trade  is  "elected"  as  a  limit 
order,  and  becomes  a  "held"  order 
executable  at  a  price  within  the  overall 
limit  on  the  order.  Tjrpically,  the  limit 
price  is  above  the  market  when  the 
order  is  entered  (in  the  case  of  an  order 
to  buy),  or  below  the  market  (in  the  case 
of  an  order  to  sell). 

•  Last  Sale:  When  a  trade  takes  place, 
an  amoiuit  of  shares  equal  to  the  size  of 
that  trade  is  "elected"  as  a  limit  order, 
and  becomes  a  "held"  order  executable 
at  the  price  of  that  trade,  or  at  a  better 
price,  as  long  as  such  price  is  within  the 
overall  limit  of  the  order.  Typically,  the 
limit  price  is  above  the  market  when  the 
order  is  entered  (in  the  case  of  a  buy 
order)  or  below  the  market  (in  the  case 
of  a  sell  order). 

•  "Buy  Minus/Sell  Plus":  When  a 
trade  takes  place,  an  amount  of  shares 
equal  to  the  size  of  the  trade  is  elected, 
and  becomes  a  "held"  order  executable 
only  on  stabilizing  ticks  within  the 
overall  limit  of  the  order.  An  order  of 
this  type  must  be  qualified  by  placing 
an  overall  limit  price  on  the  order. 

As  described  below,  the  Exchange 
believes  that  the  application  of  the 
election  provisions  does  not  meet  the 
interests  of  some  investors  placing 
percentage  orders,  particidarly  last  sale 
percentage  orders: 

•  Last  Sale:  The  Exchange  believes 
that  investors  entering  last  sale 
percentage  orders  seek  to  trade  along 
with  the  trend  of  the  market,  without 
initiating  price  changes  or  otherwise 
influencing  the  equilibrium  of  buying 
and  selling  interest.  When  a  last  sale 
percentage  order  is  elected,  it  will 
typically  receive  an  execution  in  one  of 
two  ways: 

(1)  There  is  sufficient  additional 
liquidity  at  the  price  of  the  electing 
transaction  for  the  elected  portion  to 
receive  an  immediate  execution  at  the 
price  of  the  electing  transaction;  or 

(2)  If  the  order  cannot  receive  an 
immediate  execution  at  the  price  of  the 
electing  transaction,  it  is  sequenced 
with  other  limit  orders  at  that  price,  and 
will  receive  an  execution  if  and  when 
there  is  sufficient  contra  side  interest  for 
trades  to  be  effected  at  that  price. 
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Elxecutians  pursuant  to  (2)  above  may 
not  always  be  able  to  be  effected,  as  the 
market  trend  may  continue  to  move 
away  from  the  price  at  which  the  order 
may  be  executed.  Elected  portions  of  the 
last  sale  percentage  order  may  lag 
behind  inovement  of  the  market,  which 
defeats  the  investor's  purpose  in 
entering  the  order. 

In  response,  the  Exchange  proposes  to 
adopt  a  percentage  order  type  called 
"Immediate  Execution  or  Cancel 
Election."  The  Exchange  believes  that, 
consistent  with  the  imderlying 
philosophy  of  the  percentage  order 
rules,  any  proposed  approach  to 
acconunodating  investors  should  limit 
the  specialist's  discretion  in 
representing  such  orders,  while  still 
allowing  a  degree  of  flexibility  to  meet 
the  needs  of  those  entering  the  orders. 
The  Exchange  notes  that  "Immediate  or 
Cancel"  is  a  recognized  order  type 
imder  Exchange  rule  131(k).  By  placing 
this  designation  on  the  percentage 
order,  the  investor  would  require  the 
specialist  to  treat  an  election  as 
cancelled  unless  the  elected  portion  can 
be  executed  immediately  (in  whole  or  in 
part)  at  the  price  of  the  electing 
transaction.  If  the  order  cannot  be  so 
executed,  the  election  would  be 
cancelled,  and  the  unexecut^  elected 
portion  would  revert  to  the  percentage 
order,  subject  to  subsequent  election 
(and  execution/cancellation  as  above)  or 
conversion  (if  that  instruction  also  is 
specified  on  the  order). 

For  example,  where  an  "Immediate 
Execution  or  Cancel  Election"  buy 
percentage  order  for  1 ,000  shares  at 
30.50  is  placed  with  the  specialist  and 
the  next  transaction  consists  of  500 
shares  at  30.25,  the  specialist  would 
elect  500  shares  and  must  immediately 
execute  the  order  at  the  price  of  the 
electing  transaction,  30.25,  or  better.  If 
there  is  liquidity  sufficient  to  execute 
only  300  shares  at  the  price  of  the 
electing  transaction,  30.25,  or  better,  the 
specialist  would  execute  300  shares  at 
that  price,  and  the  election  of  the 
remaining  200  shares  would  be 
canceled,  and  the  200  shares  would 
revert  back  to  an  unelected  percentage 
order.  If,  instead,  there  is  no  further 
maiicet  interest  to  sell  at  30.25,  and  the 
maritet  moves  away  from  the  price  of 
the  electing  transaction  to,  for  instance, 
30.30,  the  entire  election  would  be 
canceled, 3  and  the  unexecuted  elected 


'  The  specialist  would  not  execute  the  order  at 
30.30,  even  though  such  an  execution  is  within  the 
maximum  limit  of  the  percentage  order  (30.50).  In 
this  regard,  an  Immediate  Execution  or  Cancel 
Election  percentage  order  is  treated  similar  to  a  last 
sale  percentage  order.  Telephone  conversation 
between  David  Fisch,  Managing  Director,  Amex, 


portion  would  revert  back  to  a 
percentage  order. 

The  Amex  believes  that  this  approach 
sets  forth  objective  criteria  to  guide  the 
specialist's  representation  of  the  order, 
while  ensuring  that  the  elected  portion 
does  not  lead  the  market  by  initiating 
any  significant  price  change,  thereby 
defeating  the  investor's  objectives.  "The 
investor's  instructions,  not  the 
specialist's  discretion,  would  dictate 
how  the  order  is  handled.  The  Exchange 
notes  that  an  investor  seeking  to  have  a 
percentage  order  executed  imder  current 
niles  would  be  free  to  continue  to  do  so 
by  simply  designating  the  order  as  one 
of  the  three  currently  existing  order 
types. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  *  in  general  and 
furthers  the  objectives  of  section  6(b)  ^ 
in  particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  biuden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statentient  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the - 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 


and  Sapna  Patel,  Attorney.  Division  of  Market 
Regulation,  Commission  on  January  10,  2003. 

*  15  U.S.C.  78f(b). 

5  15U.S.C.  78fib)(5). 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  ryle 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2002-102  and  should  be 
submitted  by  February  7,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 6 

Margaret  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-1104  Filed  1-16-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47164;  File  No.  SR-BSE- 
2002-04] 

Self-Regulatory  Organizations;  the 
Boston  Stocit  Exchange,  incorporated; 
Order  Granting  Approval  to  Proposed 
Rule  Change  To  Amend  the 
Exchange's  Minor  Rule  Violation  Plan 

January  10,  2003. 

On  May  17,  2002,  the  Boston  Stock 
Exchange,  Inc.  ("BSE"  or  "Exchange"^ 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  a 
proposed  rule  change  to  amend  its 
Minor  Rule  Violation  Plan  ("Plan").  The 
BSE  amended  the  proposed  rule  change 


« 17  CFR  200.30-3(a)(12). 
•  15  U.S.C.  78s{b)(l). 
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on  August  23,  2002.2  jhe  BSE  again 
amended  the  proposal  on  October  9, 
2002.3  The  proposed  rule  change,  as 
amended,  was  published  for  notice  and 
comment  in  the  Federal  Register  on 
October  29,  2002.''  The  Commission 
received  no  comments  on  the  proposal. 

The  Commission  has  reviewed 
carehilly  the  proposed  rule  change  and 
finds  it  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  ^  and,  in 
particular,  the  requirements  of  section  6 
of  the  Act  ^  and  the  rules  and 
regulations  thereimder.  The 
Commission  finds  specifically  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(6)  of  the  Act ''  in  that  it  will 
provide  a  procedure  whereby  member 
organizations  can  be  disciplined 
appropriately  in  those  instances  when  a 
rule  violation  is  minor  in  nature,  but  a 
sanction  more  serious  than  an 
admonition  letter  is  appropriate. 
Additionally,  the  Commission  finds  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  sections  6(b)(7)8  and 
6(d)(l)«  of  the  Act.  Section  6(b)(7) 
requires  the  rules  of  an  exchange  to  be 
in  accordance  with  the  provisions  of 
Section  6(d)  of  the  Act,  and,  in  general, 
to  provide  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members.  Section 
6(d)(1)  requires  an  exchange  to  bring 
specific  charges,  notify  such  member  or 
person  of,  and  give  him  an  opportunity 
to  defend  against,  such  charges, -and 
keep  a  record,  in  any  proceeding  to 
determine  whether  a  member  or  person 
associated  with  a  member  should  be 
disciplined.  Finally,  the  Commission 
finds  the  proposal  is  consistent  with 


Rule  19d-l(c)(2)  under  the  Act,^"  which 
governs  minor  nde  violation  plans. 

In  approving  this  proposal,  the 
Commission  in  no  way  minimizes  the 
importcince  of  compliance  with  these 
rules,  and  all  other  rules  subject  to  the 
imposition  of  fines  under  the  Plan.  The 
Commission  believes  that  the  violation 
of  any  self-regulatory  organization's 
rules,  as  well  as  Commission  rules,  is  a 
serious  matter.  However,  in  an  effort  to 
provide  the  Exchange  with  greater 
flexibility  in  addressing  certain 
violations,  the  Plan  provides  a 
reasonable  means  to  address  rule 
violations  that  do  not  rise  to  the  level  of 
requiring  formal  disciplinary 
proceedings.  The  Commission  expects 
that  the  BSE  will  continue  to  conduct 
surveillance  with  due  diligence,  and 
make  a  determination  based  on  its 
findings  whether  fines  of  more  or  less 
than  the  reconmiended  amount  are 
appropriate  for  violations  of  rules  under 
the  Plan,  on  a  case  by  case  basis,  or  if 
a  violation  requires  formal  disciplinary 
action. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,''  that  the 
proposed  rule  change  (SR-BSE-2002- 
04),  as  amended,  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  03-1052  Filed  1-16-03;  8:45  am] 
BILUNG  CODE  MIO-OI-P 


2  See  August  21.  2002  letter  from  )ohn  A.  Boese. 
Assistant  Vice  President.  Legal  and  Regulatory, 
BSE.  to  Nancy  Sanow.  Assistant  Director,  Division 
of  Market  Regulation  ("Division"),  Commission, 
and  attachments  ("Amendment  No.  1"). 
Amendment  No.  1  completely  replaced  and 
superseded  the  original  proposed  rule  change. 

3  See  October  8.  2002  letter  from  iohn  A.  Boese. 
Assistant  Vice  President.  Legal  and  Regulatory, 
BSE,  to  Nancy  Sanow,  Assistant  Director.  Division. 
Commission  ("Amendment  No.  2").  In  Amendment 
No.  2.  the  BSE  added  language  to  set  a  standard  by 
which  violations  of  certain  provisions  of  the  Plan 
will  be  determined. 

*  See  Securities  Exchange  Act  Release  No...46705 
(October  22,  2002),  67  FR  66029.  The  notice 
contained  the  text  of  the  proposed  rule  change,  as 
well  as  an  explanation  of  the  purpose  for  the 
proposed  rule  change. 

*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

6  15U.S.C.  78f. 
'  15  U.S.C.  78f(b)(6). 
8  15U.S.C.  78f(b)(7). 
9 15  U.S.C.  78fldMl). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47171;  File  No.  SR-CBOE- 
2002-71] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Reducing 
Certain  Telecommunication  Fees 

January  13,  2003. 

Pursucint  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
26,  2002,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 


rule  change  as  described  in  items  I,  II 
and  III  below,  which  items  have  been 
prepared  by  the  Exchange.  CBOE  has 
designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange 
under  section  19(b)(3)fA)(ii)  of  die  Act, ' 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  make  a 
change  to  its  fee  schedule  to  reduce 
certain  of  its  telecommunications  fees.* 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  CBOE  has  prepared 
summaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  proposes  to  amend  its 
Fee  Schedule  to  reduce  certain  of  its 
telecommunications  fees  effective 
January  1,  2003,  due  to  its  decision  to 
defer  a  previously  planned  purchase  of 
a  new  trading  floor  telephone  system, 
for  which  these  telecommunications 
rates  had  been  raised  by  approximately 
50%  at  the  start  of  calendar  year  2002 
(this  increase  had  previously  been 
reduced  by  approximately  60%  in  May 
2002).  The  new  rates  reduce  the  fees  to 
a  level  approximately  10%  higher  than 
they  were  at  the  end  of  calendar  year 
2001,  which  will  help  offset  increasing 
Exchange  costs  in  this  area.  The 


">  17  CFR  240. 19d-l  (c)(2). 
"  15  U.S.C.  78s(b)(2). 
'2  17  CFR  20O.3O-3(a)(12). 
M5  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


M5U.S.C.  78s(b)(3)(A)(ii). 

■*  All  telecommunications  fees  referred  to  herein 
are  applicable  only  to  members  of  the  Exchange. 
Telephone  conversation  between  Chris  Hill. 
Attorney  II,  CBOE,  and  Gordon  Fuller,  Counsel  to 
the  Assistant  Director,  Division  of  Market 
Regulation,  Commission  and  Ian  Patel,  Attorney, 
Division  of  Market  Regulation,  Commission 
(January  9.  2003). 
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Exchange  has  informed  the  Commission 
that  it  also  intends  to  file  a  separate 
proposed  rule  filing  that  will  rebate  the 
increased  telecommunications  fees  that 
were  collected  during  2002  to  the 
members  and  member  organizations  that 
paid  them.  5 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act  ^  in  general  and  furthers  the 
objectives  of  section  6(b)(4)  of  the  Act '' 
in  particular  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  CBOE  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (f)  of  rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 


^Telephone  conversation  between  Chris  Hill, 
Attorney  n,  CBOE.  and  Gordon  Fuller,  Counsel  to 
the  Assistant  Director,  Division  of  Market 
Regulation,  Commission  and  Ian  Patel,  Attorney. 
Division  of  Market  Regulation,  Commission 
(January  9,  2003). 

6 15  U.S.C.  78f(b). 

'  15  U.S.C.  78f(b)(4). 


Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  file  number 
SR-CBOE-2002-71  and  shoidd  be 
submitted  by  February  7,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-1106  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47170;  File  No.  SR-CBOE- 
2002-72] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Exchange 
Fees  for  options  on  the  Russell  2000® 
Index 

January  13,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
26,. 2002,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  items  I,  II 
and  III  below,  which  items  have  been 
prepared  by  the  Exchange.  CBOE  has 
designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange 
under  section  19(b)(3)(A)(ii)  of  the  Act,^ 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 


8 1 7  CFR  20O.30-3(a)(l  2). 
'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  15U.S.C.  78s(b)(3)(A)(it). 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  make  a 
change  to  its  fee  schedule  related  to 
options  on  the  Russell  2000®  Index 
("RUT").  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified  ■ 
in  item  IV  below.  CBOE  has  prepared 
simunaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  impose  a  new  per  contract 
fee  on  the  Designated  Primary  Market- 
Maker  ( "DPM")  for  RUT  options. 
Specifically,  the  Exchange  proposes  to 
impose  an  additional  fee  of  $0.16  per 
contract  to  be  charged  to  the  DPM  for 
options  on  the  RUT  for  all  RUT  option 
transactions  in  which  the  DPM  trades 
for  its  proprietary  account.  Currently,  all 
DPMs  are  charged  $0.19  per  contract  for 
transactions  for  their  proprietary 
accounts.  The  charge  to  the  DPM  for  the  ■ 
options  on  the  RUT,  therefore,  now  will 
be  $0.35  per  contract  when  the  new 
$0.16  fee  is  combined  with  the  $0.19  fee 
which  is  currently  in  effect  for  all 
DPMs.  This  fee  will  be  used  to  assist  the 
Exchange  in  offsetting  a  new  per 
contract  license  fee  that  is  being  paid  to 
Russell  by  CBOE. 

The  Exchange  believes  this  fee  is 
reasonable  and  justified  because  the 
DPM  for  the  RUT  has  been  awarded 
special  status  for  the  product  (i.e.  the 
DPM  status)  and  thus,  stands  to  gain  the 
most  from  continued  CBOE  listing  of  the 
product,  which  is  dependent  upon 
payment  of  the  per  contract  license  fee. 
In  addition,  the  current  DPM  for  the 
RUT  applied  for  the  DPM  status  with 
full  knowledge  that  the  Exchange   . 
intended  to  impose  a  per  contract 
license  fee  on  the  DPM  to  recoup  some. 
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but  not  all,  of  the  per  contract  license 
fees  that  the  Exchange  pays  in  order  to 
receive  permission  to  trade  the  RUT  at 
the  CBOE.  The  DPM  has  indicated  its 
willingness  to  pay  this  fee.  In  addition, 
the  Exchange  represents  that  the  total 
amounts  collected  through  this  per 
contract  fee  shall  not  exceed  the  total 
per  contract  license  fees  paid  to  Russell. 
Finally,  the  Exchange  believes  that  this 
proposed  rule  change  is  substantially 
identical  to  a  previous  CBOE  rule  filing, 
SR-CBOE-00-33,  which  the  Exchange 
filed  with  the  Commission  on  July  31. 
2000." 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act  ■*  in  general  and  furthers  the 
objectives  of  section  6(b)(4)  of  the  Act  ^ 
in  particular  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  CBOE  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (f)  of  rule  19b-4 
thereimder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
piu-poses  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  file  number 
SR-CBOE-2002-72  and  should  be 
submitted  by  February  7,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  NfcFarland, 
Deputy  Secretary. 
[FR  Doc.  03-1107  Filed  1-16-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47169;  File  No.  SR-CBOE- 
2002-73] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Pass-Through 
of  Periodic  License  or  Royalty  Fees 

January  13,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
26,  2002,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  CBOE  has 
designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange 
under  Section  19(b)(3)(A)(ii)  of  the  Act,^ 


which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  make  a 
change  to  its  fee  schedule  related  to  the 
pass-through  of  periodic  license  or 
royalty  fees  for  DPM-traded  products. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CBOE  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

In  connection  with  the  trading  of 
certain  option  classes  and  other 
securities  on  the  Exchange,  the 
Exchange  is  begirming  to  be  confronted 
with  a  new  cost,  namely,  a  requirement 
to  pay  a  periodic  (e.g.,  annual)  license 
or  royalty  fees  to  third  parties  as  a 
condition  to  listing  and  trading  certain 
securities.  These  periodic  license  or 
royalty  fees  may  be  imposed  on  the 
Exchange  in  addition  to  any  per  contract 
license  or  royalty  fees,  and  they  differ 
from  such  per  contract  fees  in  that  the 
required  cost  to  the  Exchange  is  fixed 
and  does  not  vary  based  upon  the 
trading  volume  in  the  applicable 
security.  One  example  is  the  fee  for 
listing  and  trading  the  Russell  2000®, 
which  is  an  annual  fee  payable  on  a 
quarterly  basis.''  It  is  therefore  not 
workable  for  the  Exchange  to  assess  per 
contract  fees  pn  variable  trading  volume 
in  the  products  in  order  to  recoup  such 
fixed  periodic  costs. 


*  Securities  Exchange  Act  Release  No.  43226 
(August  29.  2000),  65  FR  54332  (Septemtier  7. 
2000). 

5  15U.S.C.  78f(b). 

6  15  U.S.C.  78fn))(4). 


'17CFR20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2 17  CFR  240.191)-^. 
ns  U.S.C.  78s(b)(3)(A)(li). 


■•Telephone  conversation  between  Chris  Hill, 
Attorney  II.  CBOE,  and  Gordon  Fuller,  Counsel  to 
the  Assistant  Director,  Division  of  Market 
Regulation.  Commission  and  Ian  Patel,  Attorney, 
Division  of  Market  Regulation,  Commission 
(January  9.  2003). 
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The  Exchange  therefore  proposes  to 
establish  a  policy  whereby  it  will  pass 
any  periodic  license  or  royalty  fees 
through  the  DPM  allocated  to  a  security 
for  which  the  Exchange  pays  such  fees. 
This  policy,  which  would  be 
memorialized  in  the  Exchange  fee 
schedule  under  "Miscellaneous  Fees," 
would  apply  to  any  securities  traded  on 
the  Exchange,  whether  a  listed  security 
or  a  security  traded  pursuant  to  unlisted 
trading  privileges,  that  are  allocated  to 
a  DPM  and  for  which  the  Exchange  pays 
a  periodic  license  or  royalty  fee  to 
authorize  trading  at  the  Exchange, 
including  options,  structured  products, 
exchange-traded  funds  ("ETFs")  based 
on  a  stock  index,^  and  Trust  Issued 
Receipts  ("TIRs")  (as  described  in 
Interpretation  .04  to  CBOE  Rule  1.1).  At 
the  present  time,  the  Exchange  does  not 
foresee  any  periodic  license  or  royalty 
fees  being  imposed  upon  products  that 
are  not  allocated  to  a  DPM.  If  and  when 
that  occurs,  however,  the  Exchange 
would  address  it  by  submitting  to  the 
Commission  a  separate  proposed  rule 
change  that,  like  this  one,  would  treat 
all  such  similarly  situated  products  in 
the  same  manner. 

The  Exchange  represents  that  any  fee 
passed  through  to  the  DPM  pursuant  to 
this  filing  will  reflect  only  the  actual 
costs  incurred  by  the  Exchange  for  a 
periodic  license  or  royalty  fee  in 
connection  with  Exchange  trading  of  the 
security  allocated  to  the  DPM,  and 
which  are  not  otherwise  offset  by  any 
other  fees  imposed  by  the  Exchange. 
The  Exchange  also  represents  that  it  will 
inform  any  applicants  for  the  DPM 
position  in  such  products  that  they  will 
have  the  periodic  license  or  royalty  fee 
passed  through  to  them  if  they  are 
awarded  the  DPM  position  for  that 
product,  and  that  this  periodic  pass 
through  may  be  separate  from  any 
additional  per  contract  license  or 
royalty  fee  that  may  also  be  charged  to 
the  DPM  and/or  other  market 
participants  in  connection  with  the 
trading  of  such  product. 

The  Exchange  believes  this  fee  is 
reasonable  and  justified  because  DPMs 
for  products  with  a  periodic  license  or 
royalty  fee  have  been  awarded  special 
status  for  the  product  (i.e.  the  DPM 
status)  and  thus,  stand  to  gain  the  most 
from  continued  CBOE  listing  of  the 
product,  which  will  be  dependent  upon 
the  payment  of  the  periodic  license  or 
royalty  fee.  It  also  is  more  logistically 
wcwkable  to  pass  a  periodic  fee  through 
to  the  single  DPM  entity,  which 


^  For  ease  of  reference,  this  rule  filing  uses  the 
term  ETF  to  describe  both  Index  Portfolio  Receipts 
("IPRs"),  as  described  in  Interpretation  .02  to  CBOE 
Rule  1.1,  and  Index  Portfolio  Shares  ("IPSs")  as 
described  in  Interpretation  .03  to  CBOE  Rule  1.1. 


consistently  participates  in  a  substantial 
percentage  of  the  trading  in  such 
products,  rather  than  attempting  to 
identify  and  assess  all  the  other  market 
participants  in  such  trading,  which  can 
vary  in  identity  and  the  extent  of  their 
participation  in  such  trading  over  time. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  <*  in  general  and  furthers  the 
objectives  of  Section  6(b)(4)  of  the  Act '' 
in  particular  in  that.it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  CBOE  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
hecessciry  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (f)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
piuposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 


rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  file  number 
SR-CBOE-2002-73  and  should  be 
submitted  by  February  7,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  03-1108  Filed  1-16-03;  8:45  am] 
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January  10,  2003. 

Piu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  hereby  is  given  that  on  December 
30,  2002,  the  Chicago  Stock  Exchange, 
Inc.  ("CHX")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  the  CHX  has 
prepared.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  its 
membership  dues  and  fees  schedule 
effective  through  December  31.  2003,  to 
provide  for  continued  assessment  of  a 
marketing  fee  in  instances  where 
transactions  in  a  subject  issue  meet 
certain  criteria,  described  below.  The 
text  of  the  proposed  rule  change  is 
available  at  the  CHX  and  at  the 
Commission. 


6  15  U.S.C.  78f(b). 
'  15  U.S.C.  78f(b)(4). 


»17CFR200.3O-3(a)(12}. 
•' 15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

I 
Purpose 

The  proposed  change  to  the  CHX  fee 
schedule  would  provide  for  continued 
assessment  of  a  marketing  fee,  in  an 
amount  equal  to  $.01  per  share, 
applicable  to  transactions  occurring  on 
or  before  December  31,  2003.  The 
marketing  fee  would  apply  only  to 
"Subject  Transactions"  '  in  "Subject 
Issues" ''  and  would  not  be  assessed  if 
the  specialist  trading  the  Subject  Issue 
elected  to  forego  collection  of  the 
marketing  fee. 

The  CHX  currently  assesses  a 
marketing  fee  under  a  provision  of  the 
CHX  fefe  schedule  that,  by  its  terms, 
expires  on  December  31,  2002."^  Under 
the  system  currently  in  place,  the  CHX 
calculates,  bills,  and  collects  the 
marketing  fee  and  remits  the  proceeds  to 


^■■Subject  Transaction"  means  (a)  any  trade  with 
a  customer,  whether  the  contra  party  is  a  specialist 
or  a  market  maker,  where  the  order  is  delivered  to 
the  CHX  via  the  MAX  system  or  where 
compensation  is  paid  to  induce  the  routing  of  the 
order  to  the  CHX;  or  (b)  any  trade  between  a 
specialist  and  a  market  maker  in  which  the  market 
maker  is  exercising  rights  under  the  market  maker 
entitlement  rules. 

■•  "Subject  Issue"  means  any  issue  which 
constitutes  an  exchange-traded  fund  and  meets  the 
following  two  criteria:  (a)  average  daily  share 
volume  in  the  issue  exceeds  150.000  shares  each 
month  during  a  consecutive  two  month  period;  and 
(b)  market  maker  share  participation  in  the  same 
issue  exceeds  5%  for  each  month  during  the  same 
two-month  period. 

^  See  Securities  Exchange  Act  Release  No.  44646 
(August  2.  2001),  66  FR  41641  (August  8.  2001) 
(SR-CHX-2001-10)  (announcing  immediate 
effectiveness  of  the  new  marketing  fee  provision  to 
the  CHX  fee  schedule  through  December  31,  2001); 
Securities  Exchange  Act  Release  No.  45282  (January 
15.  2002).  67  FR  3517  ()anuary  24.  2002)  (SR-CHX- 
2001-30)  (extending  program  through  )une  30. 
2002);  Securities  Exchange  Act  Release  No.  46233 
(July  19.  2002).  67  FR  48960  ()uly  26.  2002)  (SR- 
CHX-2002-19)  (extending  program  through  July  31. 
2002);  and  Secunties  Exchange  Act  Release  No. 
46297  (August  1.  2002)  67  FR  51612  (August  8. 
2002)  (SR-CHX-2002-25)  (extending  program 
through  December  31,  2002). 


the  specialist  firm  trading  the  Subject 
Issue.  The  specialist  firm  then 
distributes  the  funds  to  order-sending 
firms  in  accordance  with  its  payment- 
for-order  flow  arrangements  relating  to 
the  Subject  Issue  (and  possibly  also  to 
market  makers  who  contribute  to  market 
share  growth  in  certain  instances).'*  The 
remaining  undistributed  funds  in  excess 
of  $1000  are  refunded,  on  a  quarterly 
basis,  to  the  paying  parties  pro  rata,  in 
proportion  to  the  fees  they  have  paid. 

The  CHX  notes  that  the  proposed 
marketing  fee  provision  does  not  differ 
from  the  previous  versions,  except  that 
it  would  extend  application  of  the 
marketing  fee  through  December  31, 
2003.  The  CHX  intends  that  the 
continued  imposition  of  the  marketing 
fee  will  allocate  equitably  the  financial 
burden  of  seeking  order  flow  for  Subject 
Issues.  According  to  the  CHX,  in  the 
absence  of  the  marketing  fee  the  CHX 
specialist  trading  a  Subject  Issue  is  the 
sole  bearer  of  the  often  substantial  costs 
associated  with  attracting  order  flow  to 
the  CHX,  as  well  as  the  licensing  fees 
that  the  licensor  of  the  product 
imposes."  CHX  market  makers 
participating  in  transactions  in  Subject 
Issues,  conversely,  do  not  currently 
share  any  of  these  costs.  The  proposed 
rule  change  would  allow  a  specialist 
trading  a  Subject  Issue  to  elect  or 
decline  imposition  of  the  marketing  fee 
depending  on  whether  the  specialist 
believes  it  is  appropriate  for  a  part  of  the 
financial  burden  of  trading  the  Subject 
Issue  to  be  allocated  among  those 
trading  the  Subject  Issue.  The  CHX 
anticipates  that  the  proposed  rule 
change  will  continue  to  provide 
specialists  trading  Subject  Issues  with 
sufficient  incentive  to  continue  their 
efforts  to  attract  additional  order  flow 
and  increase  market  share. 

Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(4)  of  the  Act  •*  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 


f'  See  Securities  Exchange  Act  Release  No.  44646 
(August  2.  2001).  66  FR  41641  (August  8,  2001) 
(SR-CHX-2001-10)  (describing  potential 
arrangements  between  specialists  and  market 
makers).  According  to  the  CHX.  no  such 
arrangements  are  currently  in  place.  Conversation 
between  Kathleen  M.  Boege,  Associate  General 
Counsel,  CHX,  and  Gail  Fortson.  Paralegal 
Specialist,  Division  nf  Market  Regulation. 
Commission,  on  January  10,  2003. 

'The  CHX's  marketing  fee  program  applies  only 
to  exchange-traded  fund  products,  which  virtually 
always  have  an  associated  licensing  fee.  Currently, 
the  marketing  fee  is  assessed  only  against  the 
Nasdaq-100  Index  exchange-traded  fund,  commonly 
known  as  "QQQ." 

•15U.S.C.  78f(b)(4). 


dues,  fees  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

The  CHX  believes  that  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  Regarding  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  CHX  has  not  received  any  written 
comments  with  respect  to  the  proposed 
extension  of  the  marketing  fee  program. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  CHX 
charge  and  therefore  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act"  and  Rule  19b-4(f)(2) 
thereunder.'"  At  any  time  within  60 
days  after  the  filing  of  the  rule  change, 
the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vvTritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 


9  15  U.S.C.  78s(b)(3)(A). 
»<'17CFRl9b-4(f)(2). 
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SR-CHX-2002-39  and  should  be 
submitted  by  February  7,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Macgaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  03-1053  Filed  1-16-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47175;  File  No.  SR-CHX- 
2002-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Inc.  Relating 
to  Membership  Dues  and  Fees 

January  13,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4^  thereunder, 
notice  is  hereby  given  that  on  December 
23,  2002,  the  Chicago  Stock  Exchange, 
Inc.  ("Exchange"  or  "CHX")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CHX.  The 
Exchange  has  designated  this  proposal 
as  one  establishing  or  changing  a  due, 
fee,  or  other  charge  imposed  by  the  CHX 
under  Section  19(b)(3)(A)(ii)  of  the  Act,3 
which  renders  the  proposal  effective 
upon  filing  with  the  SEC*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  its 
membership  dues  and  fees  schedule  (the 
"Schedule"),  effective  January  1,  2003, 
to:  (1)  Increase  membership  dues  from 
$5,000  to  $6,000  per  year;  (2)  eliminate 
the  fee  relating  to  member  firm  branch 
offices;  (3)  extend  the  OTC  Fixed  Fee 
Charge,  Listed  Specialist  Credit 
Reduction  Charge  and  Floor  Broker 
Credit  Reduction  Charge;  (4)  increase 
the  monthly  caps  on  transaction  fees  on 
orders  sent  through  the  Exchange's    - 
MAX®  system;  (5)  add  a  new 


"17  CFR  20O.3O-3(a)(12). 
•  tS  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  15  U.S.C.  78s(b)(3)(A)(ii). 

■*  The  proposal  affects  only  fees  and  charges 
assessed  to  members.  Telephone  conversation 
between  Ellen  Neely,  General  Counsel,  CHX  and 
Tim  Fox,  Attorney,  Division  of  Market  Regulation, 
Commission,  January  9.  2003. 


processing  fee  for  certain  transactions  in 
OTC  securities;  and  (6)  revise  references 
to  certain  Nasdaq  charges  and  make 
other  clarifying  changes. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  additions  are  in 
italics  and  proposed  deletions  are  in 
[brackets]. 

Membership  Dues  and  Fees 


A^  Membership  Dues  and  Transfer  Fees 

'  All  members:  Effective  [April  1,  2000) 
January  1,  2003,  [$5,000]  $6,000  per 
year,  payable  monthly  in  equal 
installments. 

Transfer  of  memberships:  No  change 
to  text. 

B.  Self-Regulatory  Organization  Fee 
No  change  to  text. 

C.  Registration  Fees 

Firm  or  Corporation:  No  change  to 
text. 

[Office  (other  than  principal)]: 
[$25  per  year  (up  to  a  maximum  of 
1 ,500  offices  each  year)  and  $25  for 
each  additional  registration  during 
the  year.] 
Off-Floor  Traders:  No  change  to  text. 
Clerks:  No  change  to  text. 
Registration  Processing  Fees:  No 
change  to  text. 

D.  Specialist  Assignment  Fees 

No  change  to  text. 

E.  Specialist  Fixed  Fees 

Except  in  the  case  of  Exemption 
Eligible  Securities  (as  defined  above  in 
Section  D),  which  shall  be  exempt  ft-om 
assessment  of  fixed  fees,  specialists  will 
be  assigned  a  fixed  fee  per  assigned 
stock  on  a  monthly  basis,  to  be 
calculated  as  follows: 

Fixed  Fee  Per  Dual  Trading  System 
Security  -  No  change  to  text. 
Fixed  Fee  For  Specialist  Firms  Trading 
Nasdaq/NMS  Securities  = 
The  lowest  monthly  fixed  fee  charged 
each  member  firm  for  the  period 
firom  January  through  June  2002, 
less  the  market  data  rebate  earned 
by  the  firm  in  Jime,  2002.  [(Effective 
July  2002)]. 
[For  eaqh  month  from  September  2002 
through  December  2002,]  £[e]ach 
specialist  firm  shall  be  charged  a 
Fixed  Fee  Charge  equal  to  that 
specialist  firm's  pro  rata  share  of  an 
additional  $10,000  monthly  fee.  A 
specialist  firm's  pro  rata  share  shall 
be  based  on  the  firm's  percentage 
participation  in  the  total  market 
data  rebates  paid  to  specialist  firms 
trading  Nasdaq/NMS  Securities  in 


June  2002. 


F.  Transactions  and  Order  Processing 
Fees 

1.  SEC  Transaction  Fees:  No  change  to 
text. 

2.  NASD  Fees  on  Cleared 
Transactions:  No  change  to  text. 

3.  Order  Processing  Fees:  No  change 
to  text. 

4.  Transaction  Fees: 

a.  to  g:  No  change  to  text, 
h.  Effective  January  1,  [2001]  2003, 
monthly  maximums  for  fees: 

(1)  Maximum  monthly  transaction 
fees  [$7,000]  $10,000  for  orders  sent 
via  MAX 

(2)  Maximimi  monthly  transaction  fee 
$110,000  for  transactions  in 
NASDAQ/NMS  Securities  (other 
than  tmnsactions  included  in  (1) 
above) 

(3)  Maximum  monthly  transaction  fee 
$110,000  for  transactions  in  Dual 
Trading  System  Securities  (other 
than  transactions  included  in  (1) 
above 

(4)  Maximum  monthly  transaction 
fees  shall  not  exceed  the  lesser  of 
that  specified  in  (1),  (2)  or  (3)  above, 
or  $.40  per  100  average  monthly 
gross  round  lot  shares. 


H.  Equipment,  Information  Services 
and  Technology  Charges 

*****  , 

Telephone  Charges:  No  change  to  text. 
[Tools  of  the  Trade  Access] 
[Each  specialist  firm  shall  be  billed  on 
a  monthly  basis,  based  on  usage  by 
each  of  the  firm's  OTC/UTP  co- 
specialists,  for  actual  Tools  of  the 
Trade  access  charges  that  become 
due  in  accordance  with  the 
Exchange's  license  agreement  with 
Financial  Systemware,  Inc.] 
[Tools  of  the  Trade  Connection  Charges] 
[All  Tools  of  the  Trade  Connection 
Charges  (i.e.,  the  costs  of  providing 
access  to  and  use  of  the  Exchange's 
Tools  of  the  Trade  server  to 
facilitate  OTC/UTP  trading)  shall  be 
allocated  pro  rata  on  a  monthly 
basis  among  all  specialist  firms  that 
use  Tools  of  the  Trade  in  OTC/UTP 
trading,  based  on  the  number  of 
OTC/UTP  co-specialists  at  each 
firm  using  Tools  of  the  Trade 
software.] 
Server  and  Network  Infrastructure: 
All  Server  and  Network  Infrastructure. 

Charges;  Nasdaq  Connection  Charges: 
Charges  and  all  Nasdaq  Connection 
Charges  (i.e.,  the  costs  of  providing 
access  to  and  use  of  the  Exchange's 
Nasdaq  servers  to  facilitate  OTC/UTP 
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trading)  shall  be  allocated  pro  rata  on  a 
monthly  basis  cunong  all  specialist  firms 
engaged  in  OTC/UTP  trading,  based  on 
the  number  of  OTC/UTP  co-specialists 
at  each  firm. 

Time  clocks:  No  change  to  text. 

Cable  TV:  No  change  to  text. 

[ACT/Select  Net  access]:  No  change  to 
text. 

Nasdaq/Nasdaq  Tools  Fees  and  Charges 
***** 

MAX  Connection  Charges:  No  change 
to  text. 

MAX  Access  Charge 

$1,000  per  access  point,  allocated  pro 
rata  among  the  firms  that  gain  access  to 
the  Exchange's  MAX  system  through 
that  access  point. 

'  I.  Clearing  Support  Fees 

(Minimum  clearing  support  fee  is  $600 
per  month) 

1.  Account  Fees:  No  change  to  text. 

2.  CUSIP  Fees:  No  change  to  text. 

3.  Processing  Fees 

Transactions  in  OTC  securities  that  are 
.  .J  executed  by  floor  brokers  in 
securities  that  are  not  assessed  a 
Specialist  OTC  CUSIP  Fee  but  are 
processed  by  the  Exchange's 
clearing  systems 
$.0015/share,  up  to  $100  per  side 

J.  Listing  Fees 

No  change  to  text. 

K.  Market  Regulation  and  Market 
Surveillance  Fees 

No  change  to  text. 
L.  Supplies  and  Reports 

No  change  to  text. 
M.  Credits 

1.  Specialist  Credits 

Total  monthly  fees  owed  by  a 
specialist  to  the  Exchange  will  be 
reduced  (and  specialists  will  be  paid 
each  month  for  any  unused  credits)  by 
the  application  of  the  following  credits: 

a.  [Effective  July  1,  2002)  [f]For 
transactions  in  Tape  A  Securities: 


CHX  monthly  CTA  trade  vol- 
ume by  stock 

Transaction 
credit 

<7% 

18% 

7%— 12% 

>12%  

45% 
70% 

monthly  CHX  tape  revenue  from  the 
Consolidated  Tape  Association 
generated  by  a  particular  stock.  To  the 
extent  that  CHX  tape  revenue  is  subject 
to  a  year  end  adjustment,  specialist 
credits  may  be  adjusted  accordingly. 

[For  each  month  from  September  2002 
through  December  2002,]  (t]7he 
Transaction  Credit  calculated  above  for 
each  specialist  firm  shall  be  decreased 
by  an  amount  equal  to  that  specialist 
firm's  "Credit  Reduction  Charge," 
which  shall  be  calculated  as  follows: 
(Total  CHX  Monthly  Tape  A 

Transaction  Credits  -;-  Total  CHX 
Monthly  Tape  A  &  B  Transaction 
Credits)  x  $40,000  =  Tape  A  Pro 
Rata  Share 
(Specialist's  Monthly  Tape  A 

Transaction  Credits  +  Total  CHX 
Monthly  Tape  A  Transaction 
Credits)  x  Tape  A  Pro  Rata  Share  = 
Specialist's  Credit  Reduction 
Charge 
b.  (Effective  July  1,  2002]  [f]For 
transactions  in  Tape  B  Securities: 


"Tape  A  Securities"  are  securities 
reported  on  Tape  A  of  the  Consolidated 
Tape  Association. 

"Transaction  Credit"  when  used  in 
connection  with  Tape  A  Securities 
means  the  applicable  percentage  of 


CHX  monthly  CTA  trade  vol- 
ume by  stock 


<5.75% 
>5.75% 


Transaction 
credit 


18% 
50% 


"Transaction  Credit"  when  used  in 
connection  with  Tape  B  Securities 
means  the  applicable  percentage  of 
monthly  CHX  tape  revenue  ft-om  the 
Consolidated  Tape  Association 
generated  by  a  particular  stock.  To  the 
extent  that  CHX  tape  revenue  is  subject 
to  a  year  end  adjustment,  specialist 
credits  may  be  adjusted  accordingly. 
"Tape  B  Securities"  are  securities 
reported  on  Tape  B  of  the  Consolidated   . 
Tape  Association. 

[For  each  month  from  September  2002 
through  December  2002,]  lt]7Tie 
Transaction  Credit  calculated  above  for 
each  specialist  firm  shall  be  decreased 
by  an  amount  equal  to  that  specialist 
firm's  "Credit  Reduction  Charge," 
which  shall  be  calculated  as  follows: 
(Total  CHX  Monthly  Tape  B  Transaction 
Credits  Total  CHX  Monthly  Tape  A 
&  B  Transaction  Credits)  x  $40,000 
=  Tape  B  Pro  Rata  Share 
(Specialist's  Monthly  Tape  B 

Transaction  Credits  ^  Total  CHX 
Monthly  Tape  B  Transaction 
Credits)  x  Tape  B  Pro  Rata  Share  = 
Specialist's  Credit  Reduction 
Charge 

2.  Floor  Broker  Credits 

a.  Earned  Credits.  [Effective  January  1, 
2001,]  [t]  Total  monthly  fees  owed  by  a 
floor  broker  to  the  Exchange  will  be 
reduced  by  the  application  of  the 
following  Earned  Credit  (and  floor 


brokers  will  be  paid  each  month  for  any 
unused  credits): 

***** 

[For  each  month  ft-om  September  2002 
through  December  2002,]  [t]7Tie  Earned 
Cjedit  calculated  above  for  each  floor 
broker  shall  be  decreased  by  an  amount 
equal  to  that  floor  broker's  "Credit 
Reduction  Charge,"  which  shall  be 
calculated  as  follows: 

(Floor  Broker's  Monthly  Earned  Credit  + 
Total  CHX  Monthly  Earned  Credits) 
x  $50,000  =  Floor  Broker's  Credit 
Reduction  Charge 

***** 

3.  Credits  for  Qualified  Market  Makers 
Registered  in  Cabinet  Securities 

No  change  to  text. 

***** 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CHX  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  amends  the 
Schedule  in  several  ways.  First,  the 
proposal  increases  membership  dues, 
for  all  members,  ft-om  $5,000  to  $6,000 
per  year  and  eliminates  the  fee  relating 
to  member  firm  branch  offices.  The 
Exchange  believes  that  it  is  appropriate 
to  eliminate  the  branch  office  fees  given, 
among  other  things,  its  limited 
involvement  in  branch  office 
examinations. 

Next,  the  proposal  extends,  for  an 
indefinite  term,  the  OTC  Specialist 
Fixed  Fee  Charge,  Listed  Specialist 
Credit  Reduction  Charge  and  Floor 
Broker  Credit  Reduction  Charge.  These 
charges  were  put  in  place  late  last  year  ^ 
and  have  the  impact  of  increasing  the 
OTC  Specialist  Fixed  Fee  and  reducing 
the  amount  of  tape  credits  available  to 


^  See  Securities  Exchange  Act  Release  No.  46592 
(October  2,  2002).  67  FR  62999  (October  9,  2002) 
(SR-CHX-2002-28). 
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floor  brokers  and  specialists  trading 
listed  seciuities. 

The  proposal  also  increases  the 
monthly  caps,  on  transaction  fees  on 
orders  sentthrough  the  Exchange's 
MAX®  system,  adds  a  new  access 
charge  for  firms  that  send  orders 
through  the  Exchange's  MAX  system 
and  adds  a  new  processing  fee  for 
certain  transactions  in  OTC  securities. 
The  new  access  charge  will  apply  to 
firms  that  send  orders  from  outside  the 
Exchange  to  the  Exchange's  MAX 
system  and  is  designed  to  help  defray 
the  costs  of  maintaining  system  access. 
The  new  processing  fee  will  apply  to 
transactions  by  CHX  floor  brokers  in 
OTC  securities,  when  those  securities 
are  not  traded  by  a  CHX  specialist,  but 
where  the  floor  broker  transactions  are 
processed  by  the  Exchange's  clearing 
systems. 

Finally,  this  proposal  revises 
references  to  certain  Nasdaq  charges  and 
makes  other  clarifying  changes. 
Specifically,  the  proposal  updates 
references  to  Nasdaq's  Tools  of  the 
Trade  product  to  confirm  that  this 
product  is  now  offered  directly  through 
Nasdaq  and  confirms  that  each  of  the 
Exchange's  monthly  transaction  fee  caps 
apply  separately  to  different  types  of 
traJasaction  charges. 

The  Exchange  has  proposed  these  fee 
changes  in  connection  with  the 
development  of  its  2003  operating 
budget  and  believes  that  these  changes 
appropriately  and  equitably  allocate 
among  Exchange  members  the  costs 
associated  with  providing  various 
Exchange  services  and  the  overall  costs 
associated  with  operating  the  Exchange. 
All  of  these  changes  to  the  Exchange's 
Schedule  of  Membership  Dues  and  Fees 
are  effective  as  of  January  1,  2003. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(4)  of  the  Act^  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CHX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
in^propriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either  ■ 
solicited  or  received. 


m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  establishes  or  changes  a  member 
due,  fee  or  other  charge,  it  has  become 
effective  pursuant  to  Section 
19(b)(3}(A)(ii)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  Rule  19b-4" 
thereunder. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2002-38  and  should  be 
submitted  by  February  7,  2003. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.'" 
Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  03-1102  Filed  1-16-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


6  15U.S.C.  78(0(b)(4). 


'15  U.S.C.  78s(b)(3)(A)(ii). 
•17  CFR  240.19b-t(0(2). 
•15  U.S.C.  78s(b)(3)(C). 

»» 17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47176;  File  No.  SR-NASD- 
2003-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  inc.. 
Relating  to  Refunds  of  Member 
Surcharges  in  Art>itration 

January  13,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934, 
("Act") '  and  rule  19b^  thereunder,^ 
notice  is  hereby  given  that  on  January  2, 
2003  the  National  Association  of 
Seciirities  Dealers,  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
NASD  Dispute  Resolution,  Inc.  ("NASD 
Dispute  Resolution")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  1, 11,  and 
m  below,  which  items  have  been 
prepared  by  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  rule 
10333(a)  of  the  NASD  Code  of 
Arbitration  Procedure  to  provide  that,  in 
certain  circiunstances,  NASD  will 
refund  the  member  surcharge  paid  by  a 
member  firm  named  as  a  party  to  an     , 
arbitration  proceeding  (or  where  its 
employee/former  employee  has  been 
named  as  a  party).  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  [brackets].   . 


Code  (f f  Arbitration  Procedure 


10333.  Member  Surcharge  and  Process 
Fees 

(a)  Member  Surcharge 

(1)  Each  member  that  is  named  as  a 
party  to  an  arbitration  proceeding, 
whether  in  a  Claim,  Counterclaim, 
Cross-Claim  or  Third-Party  Claim,  shall 
be  assessed  a  [non-refundable] 
surcharge  pursuant  to  the  schedule 
below  when  the  Director  of  Arbitration 
perfects  service  of  the  claim  naming  the 
member  on  any  party  to  the  proceeding. 

(2)  For  each  associated  person  who  is 
named,  the  surcharge  shall  be  assessed 


•15  U.S.C  78s(b)(l). 
*17CFR240.19b-4. 
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against  the  member  or  members  that 
employed  the  associated  person  at  the 
time  of  the  events  which  gave  rise  to  the 
dispute,  claim  or  controversy.  No 
member  shall  be  assessed  more  than  a 
single  surcharge  in  any  arbitration 
proceeding. 

(3)  The  surcharge  shall  not  be 
chargeable  to  any  other  party  under 
Rules  10332(c)  and  10205(c)  of  the 
Code.  The  Director  will  refund  the 
surcharge  paid  by  a  member  in  an 
arbitration  filed  by  a  customer  if  the 
arbitration  panel:  (A)  denies  all  of  the 
customer's  claims  against  the  member 
or  associated  person;  and  (B)  allocates 
all  forum  fees  assessed  pursuant  to  Rule 
10332(c)  against  the  customer.  The 
Director  may  also  refund  or  cancel  the 
member  surcharge  in  extraordinary 
circumstances. 

(Remainder  of  rule  unchanged.) 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  FV  below. 
NASD  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  10332(c)  of  the  Code  requires 
that  the  arbitrators,  in  their  awards, 
shall  determine  the  amount  chargeable 
to  the  parties  as  forum  fees  and  shall 
determine  who  shall  pay  such  forum 
fees.  Generally  such  fees  are  divided 
among  the  parties,  but  the  arbitrators 
may,  in  their  discretion,  allocate  all 
forum  fees  against  the  claimant  or  the 
respondent. 

Rule  10333(a)  of  the  Code  requires 
that  each  member  that  is  named  as  a 
party  in  an  arbitration,  or  that  employed 
an  associated  person  who  is  named  as 
a  party  at  the  time  of  the  events  that 
gave  rise  to  the  dispute,  must  pay  a 
surcharge.  The  amount  of  the  surcharge 
is  based  on  the  amoimt  asserted  by  the 
claimant  to  be  in  dispute.  The  member 
surcharge  is  non-refundable  and,  unlike 
forum  fees,  may  not  be  allocated  among 
the  other  parties,  regardless  of  the 
outcome  of  the  arbitration.  As  a  result, 
member  firms  must  pay  the  surcharge. 


which  is  typically  higher  than  filing  fees 
or  forum  fees,  even  when  the  arbitrators 
deny  a  customer's  claim  and  allocate  all 
forum  fees  against  the  customer. 

To  mitigate  the  impact  of  arbitration 
fees  on  member  firms  in  such  cases. 
NASD  is  amending  rule  10333(a)  to 
provide  that  it  will  refund  the  member 
surcharge  paid  by  each  member  firm 
named  as  a  party  (or  where  its 
employee/former  employee  has  been 
named  as  a  party)  in  an  arbitration  filed 
by  a  customer  in  which  the  arbitration 
panel:  (1)  Denies  all  of  the  customer's 
claims;  and  (2)  allocates  all  of  the  forum 
fees  against  the  customer.  In  cases  with 
more  than  one  customer  claimant, 
NASD  will  not  refund  the  surcharge 
uidess  the  arbitration  panel  denies  all  of 
the  customers'  claims  and  allocates  all 
of  the  forum  fees  against  one  or  more  of 
the  customer  claimants. 

In  addition,  from  time  to  time,  the 
NASD  states  that  a  refund  of  the 
member  surcharge  may  be  warranted  in 
extraordinary  circumstances  that  do  not 
meet  the  criteria  described  above.  As  an 
example,  the  NASD  states  that 
"occasionally  a  customer  mistakenly 
names  a  member  firm  as  a  respondent, 
agd  later  withdraws  the  claim  as  to  that 
particular  member  firm.  The  Code  as 
currently  written  would  prohibit  any 
refund  or  cancellation  of  the  surcharge 
in  such  a  case.  To  give  NASD  more 
flexibility  in  addressing  such  cases. 
NASD  is  further  amending  rule  10333(a) 
to  provide  that  the  Director  of  Dispute 
Resolution,  in  his  or  her  discretion,  may 
cancel  or  refund  member  surcharges  in 
extraordinary  circumstances  when  he  or 
she  determines  that  retention  of  the 
surcharge  would  be  inappropriate.^ 
This  rule  change  applies  only  to 
member  surcharges  under  rule  10333(a) 
and  does  not  affect  any  other  fee 
required  under  the  Code.  The  rule 
change  will  apply  to  all  claims  filed  on 
or  after  January  13,  2003. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act.*  which 
requires,  among  other  things,  that  the 
Association's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 


'  NASD  has  represented  to  Commission  staff  that 
they  will  monitor  the  effect  of  the  refund  of  the 
member  surcharge  on  NASD  Dispute  Resolution's 
operating  budget.  Also,  if  NASD  raises  customer 
arbitration  fees  in  the  future,  NASD  will  reinstate 
this  member  siux;harge.  Telephone  conversation 
between  Laura  Gansler,  Counsel,  NASD  Dispute 
Resolution,  and  Florence  Harmon,  Senior  Special 
Counsel.  Division  of  Market  Regulation, 
Commission,  January  10,  2003. 

*  15  U.S.C.  78o-3(b)(6). 


general,  to  protect  investors  and  the  • 
public  interest.  NASD  believes  that  the 
rule  change  will  enhance  the  fairness  of 
the  NASD  arbitration  forum  for  member 
firms,  particularly  small  men\ber  firms. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  does'not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neifher 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  profJosed  rule  change  has  been 
filed  by  NASD  as  establishing  or 
changing  a  due.  fee.  or  other  charge 
imposed  by  the  self-regulatory 
organization.  Consequently,  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Acf  and  paragraph 
(f)(2)  of  rule  19b-4  thereunder.*^  At  any 
time  within  60  days  of  this  filing,  the 
Commission  may  summarily  abrogate 
this  proposal  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


5  15U.S.C.  78s(b)(3)(A)(ii). 
6irCFR240.19b-4(f)(6). 
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available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-01  and  should  be 
submitted  by  February  7,  2003. 

For  the  Commission,  by  the  Division  o( 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  03-1111  Filed  1-16-03;  8:45  am] 

BILLING  COD€  801(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47161 ;  File  No.  SR-NYSE- 
2001-46] 

Self'Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Amendment  Nos.  1  and  2  Thereto 
by  the  New  York  Stock  Exchange,  Inc. 
Amending  Section  804  to  the  NYSE 
Listed  Company  Manual  and  NYSE 
Rule  499 

January  10.  2003. 

On  October  29,  2001,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange"]  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
modify  the  Exchange's  procedures  for 
issuer  appeals  of  delisting 
determinations,  and  to  institute  a  non- 
refundable appeal  fee.  On  October  30, 
2002,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  November  7,  2002,  the 
Exchange  submitted  Amendment  No.  2 
to  the  proposed  rule  change.''  The 
proposed  rule  change,  as  amended,  was 
published  in  the  Federal  Register  on 
November  19,  2002. ^  No  comments 


'•17CFR20O.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

^17CFR240.19b-4. 

^  Letter  from  Oarla  C.  Stuckey,  Corporate 
Secretary,  NYSE,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  October  29,  2002 
("Amendment  No.  1").  Amendment  No.  1  replaces 
the  original  proposed  rule  change  in  its  entirety, 
and  clarifies:  (1)  The  scope  of  the  NYSE  Committee 
for  Review's  review  on  appeal;  (2)  that  neither 
document  discovery  nor  depositions  are  available; 
and  (3)  the  rationale  for  requiring  payment  of  a  non- 
refujvlable  fee  in  connection  with  a  request  for 
review. 

■*  Letter  from  Darla  C.  Stuckey,  Corporate 
Secretary,  NYSE,  to  Nancy  Sanow,  Assistant 
Director,  Division,  Commission,  dated  November  7, 
2002  ("Amendment  No.  2").  Amendment  No.  2 
makes  a  minor  technical  correction  to  the  proposed 
rule  change. 

^  Securities  Exchange  Act  Release  No.  46802 
(November  8,  2002),  67  FR  69789. 


were  received  on  the  proposed  nde 
change.  This  order  approves  the 
proposed  rule  change,  as  amended. 

I.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
Section  804  of  the  NYSE  Listed 
Company  Manual  and  NYSE  Rule  499  to 
make  the  procediu^s  for  appealing 
delisting  determinations,  in  its  view, 
more  efficient  and  effective,  and  to 
charge  issuers  a  non-refundable  appeal 
fee  in  the  amoimt  of  $20,000. 

Under  the  current  procedures,  both 
the  issuer  and  the  Exchange  staff  are 
required  to  file  their  appeal  briefs  at  the 
same  time.  The  Exchange  believes  that 
having  the  appellant  submit  its  brief 
first  would  more  effectively  utilize  the 
resources  of  both  the  Committee  and  the 
Exchange  staff.  Accordingly,  the 
Exchange  proposes  to  amend  the 
procediu^s  to  specify  that  the  issuer 
must  submit  its  written  brief  first, 
including  any  accompanying  materials-. 
The  Exchange  will  be  permitted  to 
respond  to  the  issuer's  brief.  The 
proposal  fiulher  states  that  the  isstier 
and  the  Exchange  will  be  given 
substantially  equal  periods  for  the 
submission  of  their  briefs.  In  addition, 
the  Exchange  proposes  to  clarify  that  the 
briefing  schedule  will  be  set  to  provide 
the  Committee  with  adequate  time  to 
review  the  materials  submitted  to  it  in 
advance  of  the  review  date.^ 

To  assist  in  the  Committee's 
evaluation,  an  issuer  will  be  required  to 
specify  in  its  written  request  for  review 
the  grounds  on  which  it  intends  to 
challenge  the  Exchange  staffs 
determination,  and  whether  it  is 
requesting  to  make  an  oral  presentation 
to  the  Committee.^  The  Exchange  will 
state  that  docimient  discovery  and 
depositions  are  not  permitted.  The 
Exchange's  proposed  rules  also  provide 
the  scope  of  the  Committee's  review  of 
appeals,  including  the  guidelines 
piu-suant  to  which  the  Committee  may 
decide  to  hear  new  issues  or  evidence 


"The  Exchange's  Office  of  the  General  Counsel, 
which  oversees  the  appeals  process  on  behalf  of  the 
Committee,  will  schedule  reviews  on  the  first 
review  day  that  is  at  least  25  business  days  from 
the  date  an  issuer  files  the  request  for  review, 
unless  the  next  subsequent  Review  Day  must  be 
selected  to  accommodate  the  Committee's  schedule, 
and  can  establish  a  briefing  schedule  that  takes 
account  of  both  the  Committee's  caseload  and  the 
complexities  of  the  specific  case.  The  Exchange 
represents  that  the  Committee  For  Review  typically 
meets  every  two  months. 

'  The  Exchange  represented  that  the  Committee's 
review  shall  be  based  on  oral  argument  (if  any)  and 
the  written  briefs  and  accompanying  materials 
submitted  by  the  parties.  Typically,  accompanying 
materials  include  materials  the  issuer  or  NYSE  staff 
relies  on  in  support  of  its  position  and  are  supplied 
as  exhibits  to  the  brief  submitted  by  the  party. 


not  identified  in  an  issuer's  original 
request  for.review." 

In  addition,  the  Exchange  proposes  to 
institute  a  non-refundable  appeal  fee  in 
the  amoimt  of  $20,000.  The  Exchange 
has  not  previously  considered  it 
necessary  to  charge  a  separate  fee  to 
companies  appealing  an  Exchange 
delisting  decision.  However,  in  its 
filing,  the  Exchange  noted  that  changes 
in  policies  and  procedures  adopted  or 
formalized  by  the  Exchange  in  recent 
years  have  resulted  in  a  significant 
increase  of  issuers  that  are  delisted.^ 
During  the  12  months  ending  December 
31,  2001,  the  Exchange  represented  that 
it  paid  slightly  in  excess  of  $300,000  in 
legal  fees  to  cover  1 1  delisting  appeals 
completed  during  that  time, '°  giving  an 
average  out  of  pocket  cost  of  slightly 
less  than  $30,000  for  each  appeal.  This 
does  not  include  the  resources  of  the 
Exchange's  own  Financial  Compliance 
and  Office  of  the  General  Counsel 
personnel  consimaed  in  servicing  these 
appeals.  According  to  the  Exchange,  it 
is  only  fair  and  appropriate  that  the 


"In  this  regard,  the  Commission  specifically  notes 
that  the  NYSE's  proposal  would  not  permit  the 
issuer  to  argue  grounds  for  reversing  the  NYSE 
staffs  decision  that  are  not  identified  in  its  req.uest 
for  review.  However,  the  issuer  would  be  permitted 
to  ask  the  Committee  for  leave  to  adduce  additional 
evidence  or  raise  arguments  not  identified  in  its 
request  for  review,  if  it  can  demonstrate  that  the 
proposed  additional  evidence  or  new  arguments  are 
material  to  its  request  for  review  and  that  there  was 
reasonable  ground  for  not  adducing  such  evidence 
or  identifying  such  issues  earlier.  The  proposed  rule 
language  would'not,  however,  (i)  authorize  an 
issuer  to  seek  to  file  a  reply  brief  in  support  of  its 
request  for  review  or  (ii)  be  deemed  to  limit  the 
NYSE  stafTs  response  to  a  request  for  review  to  the 
^  issues  raise<J  iu  the  request  for  review.  Upon  rexnew 
of  a  properly  sup[x>rted  request,  the  Committee  may 
in  its  sole  discretion  permit  new  arguments  or 
additional  evidence  to  be  raised  before  the 
Committee.  Following  such  event,  the  Committee 
may,  as  it  deems  appropriate,  (i)  itself  decide  the 
matter,  or  (ii)  remand  the  matter  to  the  NYSE  staff 
for  further  renew.  Should  the  Committee  remand 
the  matter  to  the  staff,  the  proposed  rules  provide 
that  the  Committee  will  instruct  the  staff  to  (i)  give 
prompt  consideration  to  the  matter,  and,  (ii) 
complete  its  review  and  inform  the  Committee  of 
its  conclusions  no  later  than  seven  (7)  days  before 
the  first  Review  Day  which  is  at  least  25  business 
days  from  the  date  the  matter  is  remanded  to  the 
staff. 

^  The  Exchange  believes  this  increase  is  a  result  -^ 
of  changes  in  appeal  procedures  whereby  a 
company  that  has  appealed  a  delisting  likely  will 
be  permitted  to  trade  on  the  NYSE  while  the  appeal 
is  pending.  See  Securities  Exchange  Act  Release  No. 
42863  (May  30,  2000),  65  FR  36488  (June  8,  2000). 
As  an  example,  the  Exchange  noted  thai  there  were 
an  average  of  22  financial  delistings  per  year  during 
the  three  years  from  1996  through  1998,  but  an 
average  of  61  per  year  during  the  period  1999 
through  2(X)1.  Regarding  appeals,  in  a  21-month 
period  since  new  appeal  procedures  were  in  effect 
in  2000,  there  were  16  appeals  out  of  1 14  delisting 
determinations.  In  contrast,  during  a  previous  21- 
month  period,  there  were  only  6  appeals  out  of  104 
delisting  determinations. 

'"The  Exchange  has  elected  to  use  outside 
counsel  to  represent  the  Exchange's  Financial 
Compliance  staff  in  delisting  appeals. 
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companies  incurring  these  added  out  of 
pocket  costs  defray  these  costs  by 
paying  the  proposed  $20,000  appeal 
fee." 

n.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. '^  In 
particular,  the  Commission  finds  that 
the  proposal,  as  amended,  is  consistent 
with  sections  6(b)(4),  6(b)(5)  and  6(b)(7) 
of  the  Act.'*  Section  6(b)(4)  of  the  Act  i" 
requires  that  exchange  rules  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities.  Section  6(b)(5)  of  the 
Act  1^  requires,  among  other  things,  that 
the  Exchange's  rules  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Section  6(b)(7)  of  the  Act  '^  requires, 
among  other  things,  that  the  Exchange's 
rules  provide  fair  procedures  for 
prohibiting  or  limiting  any  person  with 
respect  to  access  to  services  offered  by 
the  exchange  or  member  thereof. 

The  Commission  believes  that  the 
proposal  is  consistent  with  sections 
6(b)(5)  and  6(b)(7)  of  the  Act  because  the 
new  procedures  set  forth  specific  time 
frames  for  scheduling  and  conducting  a 
review  of  an  appeal  to  ensure  that  the 
appeal  is  done  in  a  timely  manner.  In 
particular,  the  review  will  be  scheduled 


' '  The  Exchange  does  not  believe  that  the  appeal 
fee  will  deter  companies  from  taking  reasonable 
appeals.  According  to  the  Exchange.  mo.st 
companies  that  do  appeal  Exchange  staff 
determinations  are  represented  in  that  appeal  by 
their  own  outside  counsel,  suggesting  that  they  are 
able  to  invest  a  significant  sum  in  the  prosecution 
of  their  appeal.  While  the  proposed  Exchange 
appeal  fee  is  greater  than  the  amount  charged  at 
other  listing  markets,  the  Exchange  notes  that  its 
original  and  continuing  annual  listing  fees  are  also 
higher  than  those  at  other  markets,  and  that  its 
listed  company  population  in  general  represents 
larger  capitalization  companies  than  on  the  other 
markets.  The  Exchange  also  notes  that,  particularly 
in  the  case  of  companies  thathave  been  delisted 
after  attempting  to  utilize  the  financial  plan  process 
outlined  in  Section  802  of  the  NYSE  Listed 
Company  Manual,  companies  delisted  by  the 
Exchange  typically  have  received  a  significant 
quantum  of  service  and  attention  from  the 
Exchange's  Financial  Compliance  staff. 

'^  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  its  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(T). 

"  15  U.S.C.  78flb)(4);  15  U.S.C.  78f(b)(5);  15 
U.S.C.  78f(b)(7). 

>••  15  U.S.C.  78flb)(4). 
'M5U.S.C.  78f(b)15). 
'8  15  U.S.C.  78f(b)(7). 


at  the  next  review  date,  which  will  be 
at  least  25  business  days  from  the  date 
the  request  for  review  is  filed  with  the 
NYSE  unless  the  next  subsequent 
review  date  must  be  selected  to 
accommodate  the  Committee's 
schedule.'^  This  change  should  help  to 
ensure  that  the  review  process  will  not 
continue  indefinitely  and  will  provide 
clarity  to  the  parties  involved, 
especially  since  the  existing  rules  were 
silent  as  to  the  timing  of  the  Committee 
review  date. 

The  new  procedures  also  define  the 
scope  of  the  Committee's  review  on 
appeal  and  the  guidelines  pursuant  to 
which  the  Committee  may  decide  to 
heeu-  new  issues  or  evidence  not 
identified  in  an  issuer's  original  request 
for  review.  The  procedures  specify  that 
document  discovery  and  depositions 
will  not  be  permitted.  However,  the 
Commission  notes  that  the  issuer  may 
ask  the  Committee  for  leave  to  adduce 
additional  evidence  or  raise  arguments 
not  identified  in  its  request  for  review, 
if  it  can  demonstrate  that  the  proposed 
additional  evidence  or  new  arguments 
are  material  to  its  request  for  review  and 
that  there  was  reasonable  ground  for  not 
adducing  such  evidence  or  identifying 
such  issues  earlier.  If  the  case  is 
remanded  back  to  Exchange  staff,  the 
rules  would  require  specific  time  frames 
for  the  Committee  to  hear  the  staffs 
conclusions.  The  Commission  believes 
that  these  time  fi-ames  should  help  to 
ensure  that  appeals  are  considered  in  a 
timely  manner  and  resolved  promptly. 
The  Commission  believes  that  this  is 
particularly  important  since,  as  noted 
above,  the  NYSE  may  permit  an  issuer 
to  continue  to  trade  during  the  appeal 
process.  In  summary,  the  Commission 
believes  that  the  procedures  as  proposed 
will  provide  issuers  and  Exchange  staff 
a  fair  and  reasonable  process,  and 
clarifies  the  procedures  used,  to  present 
their  arguments  on  appeal.  The 
procedures  also  may  contribute  to  a 
more  proficient  appeals  process,  by 
reducing  uimecessary  delay  between  the 
issuer's  request  for  appeal,  the  hearing 
before  the  Committee,  and  its  final 
determination.  Therefore,  the 
Commission  finds  the  procedures  are 
consistent  with  sections  6(b)(5)  and 
6(b)(7)  of  the  Act. 

The  Exchange  also  proposes  to 
institute  a  non-refundable  appeal  fee  in 
the  amount  of  $20,000.  The  Commission 
believes  that  the  proposed  fee  is 
consistent  with  section  6(b)(4)  of  the 
Act '"  because  it  is  designed  to  recoup 
the  costs  of  processing  requests  for 


appeal  and  holding  the  subsequent 
proceedings,  and  thus  is  an  equitable 
allocation  of  dues  and  fees  among 
issuers.  As  noted  above,  the  NYSE  has 
indicated  that  there  has  been  a 
significant  increase  in  appeals  recently 
due  to  changes  whereby  a  company  that 
has  appealed  a  delisting  would  likely  be 
permitted  to  trade  on  the  Exchange 
during  the  appeal  process.  This  has 
substantially  increased  the  Exchtrnge's 
overall  legal  costs  in  handling  appeals. 
In  addition  to  legal  fees,  the  Exchange 
represents  that  it  incurs  additional 
administrative  and  personnel  costs  in 
servicing  issuers.  Although,  the 
proposed  appeal  fee  is  greater  than  the 
amount  currently  charged  at  other 
listing  markets,  the  Commission 
believes  that  the  appeals  fee  is  not 
overly  excessive  or  burdensome  to  the 
extent  that  an  issuer  would  be  deterred 
from  employing  its  due  process  right  to 
appeal  an  Exchange  staff  determination 
and  therefore  is  consistent  with  section 
6(b)(7)  of  the  Act.i9 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^"  that  the 
proposed  rule  change  (SR-NYSE-2001- 
46),  as  amended,  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-1050  Filed  1-16-03;  8:45  am) 
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Stock  Futures  Hedging  by  Specialists 

January  10,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
21,  2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 


•"NYSE  stated  in  its  filing  that  the  Committee  For 
Review  typically  meets  every  two  months. 
'»15  U.S.C.  78flb)(4). 


>9The  Commission  notes,  however,  that  if  the 
appeals  fee  was  higher,  it  would  have  to  determine 
whether  the  fee  is  consistent  with  section  6(b)(7)  of 
the  Act  and  acts  as  a  deterrent  to  issuers  exercising 
their  due  process  rights. 

20  15  U.S.C.  78s(b)(2). 

2il7CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-l. 
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the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  proposal  is  to  amend  NYSE 
Rules  98, 104A.50. 105,  and  900  to 
permit  specialists  to  use  exchange- 
traded  single  stock  futures  to  hedge 
existing  specialty  stock  positions  in  a 
manner  comparable  to  stock  options. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  permit 
specialists  to  use  exchange-traded 
"security  futures"  ^  overlying  single 
securities  (hereinafter  referred  to  as 
"single  stock  futures")  to  hedge 
specialty  stock  positions  in  a  maimer 
comparable  to  stock  options.  Single 
stock  futures  are  contracts  of  sale, 
traded  on  a  national  exchange,  such  as 
OneChicago.  LLC  or  Nasdaq  Liffe,  for 
the  future  delivery  of  a  single  security. 

Rules  105,  98,  104A.50,  and  900(d)(v) 
are  proposed  to  be  amended  to  meike 
reference  to  "single  stock  futures" 
wherever  stock  options  are  referenced. 

Bacl^ground 

Currently,  Rule  105  permits  the  use 
by  NYSE  specialists  of  options  on  their 
specialty  stocks  subject  to  certain 
limitations  and  restrictions.  The  rule 
allows  a  specialist  to  acquire  and  hold, 
in  his  specialist  trading  account,  a 
position  in  listed  options  on  any  of  his 
specialty  stocks  "where  appropriate 
...  to  offset  the  risk  of  maiking  a  market 


in  the  underlying  stock."  Under  the 
rule,  a  specialist  may  not  establish  and 
maintain  an  options  position  which  is 
excessive  either  in  terms  of  his  or  her 
existing  position  in  the  underlying 
specialty  stock  or  in  terms  of  a 
reasonable  estimate  of  potential  losses 
that  may  be  incurred  in  relation  to  any 
such  equity  position. 

In  approving  previous  amendments  to 
Rule  105,  the  Commission  balanced  the 
regulatory  concerns  regarding  possible 
stock/option  manipulation  and  the 
specialists'  perceived  information 
advantages  against  the  benefits  to  the 
market  to  be  derived  from  the  Rule, 
namely  enhanced  market  depth  and 
liquidity.  The  Commission  determined 
that  the  use  of  options  by  NYSE 
specialists  resulted  in  substantial 
benefits  to  the  markets  for  these  stocks 
as  well  as  the  options  markets.''  By 
analogy,  the  Commission  should 
determine  that  the  use  of  single  stock 
futures  by  specialists  would  result  in 
similar  substantial  benefits  to  the 
markets  for  these  stocks;  this  additional 
hedging  mechanism  would  enable 
specialists  to  add  to  overall  stock  market 
liquidity  and  depth  by  taking  specialty 
stock  positions  they  might  not  otherwise 
assume  or  by  reducing  risks  on 
positions  they  are  required  to  assume. 

Proposed  Amendments  to  Rule  105 

The  Exchange  is  proposing  to  amend 
Rule  105(b)  to  define  a  "single  stock 
future"  as  a  contract  of  sale,  traded  on 
a  national  commodities  exchange,  for 
the  future  delivery  of  a  single  security. 
Appropriate  cross-references  to  "single 
stock  fiitures"  have  been  added  to  Rule 
105(a)-(d)  to  reflect  that  single  stock 
futures  can  be  used  wherever  options 
transactions  are  made. 

In  addition,  paragraph  (d)  of  the 
Guidelines  to  Rule  105  (the 
"Guidelines")  would  be  added  to 
explain  the  conditions  for  single  stock 
futures  transactions  to  hedge  an  existing 
specialty  stock  position  with  a  net 
futures  position.  As  with  options,  no 
anticipatory  hedging  would  be  allowed; 
only  existing  specialty  stock  positions 
may  be  hedged. 

The  proposed  rule  (paragraph  (d)J 
states  three  conditions  (similar  to 
options  conditions)  that  single  stock 
futures  transactions  must  meet: 

(i)  The  transaction  must  result  in  a  net 
futures  position  on  the  opposite  side  of 
the  market  from  the  underlying 
specialty  stock  position; 

(ii)  the  transaction  must  be  effected 
solely  to  offset  the  risk  of  making  a 


market  in  the  underlying  specialty 
stock;  and 

(iii)  the' resulting  net  futures  position 
must  not  exceed  the  number  of  shares 
of  the  specialty  stock  position  that  the 
specialist  is  offsetting. 
Any  single  stock  futures  transaction  that 
does  not  meet  all  three  of  the  above 
conditions  would  be  deemed  to  be  in 
violation  of  Rule  105. 

One  single  stock  futures  contract  , 
would  be  able  to  be  used  to  hedge  each 
100  shares  of  the  existing  specialty  stock 
position.  [See  proposed  Rule  105(d), 
Example  5). 

As  with  options  contracts,  a  hedge 
that  subsequently  exceeds  the  specialty 
stock  position  being  hedged  as  a  result 
of  25%  or  more  in  the  specialist's  stock 
position  or  which  becomes  on  the  same 
side  of  the  market  as  the  specialty  stock 
position,  must  be  liquidated,  unless  the 

uivalent  share  position  is  5000  shares 
or  less.  (See  proposed  paragraph  (e)  to 
the  Guidelines.  Examples  9  and  11). 

Similarly,  as  with  options  contracts. 
Rule  105  has  been  amended  to  specify 
that  as  with  options  contracts, 
specialists  may  also  not  front-run  blocks 
(paragraph  (h)  to  the  Guidelines)  and 
must  lecord  futures  positions  in  a 
separate  "memo"  accoimt  (paragraph  (i) 
to  the  Guidelines).  Additionally, 
specialists  must  report  to  the  Exchange: 
(i)  accounts  in  which  single  stock 
futures  positions  are  held  (paragraph  (j)) 
and  (ii)  their  positions  in  single  stock 
futures  (paragraph  (k)). 

Currently,  paragraph  (1)  of  the 
Guidelines  to  Exchange  Rule  105  ("Rule 
105(1)")  permits  an  approved  person  of 
a  specialist  to  act  as  a  primary'  market 
maiker  or  specialist  with  respect  to  an 
option  on  a  specialty  stock,  provided  all 
the  requirements  of  the  Rule  98 
exemptive  program  are  met."'  This 
paragraph  has  been  re-lettered  as 
paragraph  (m)  and  incorporates 
references  to  market  makers  in  single 
stock  futures  contracts.  Thus,  it  is 
proposed  that  an  approved  person  of  an 
equity  specialist  may  act  as  a  primary 
market  maker  or  specialist  with  respect 
to  a  stock  futures  contract,  provided  all 
the  requirements  of  the  Rule  98 
exemptive  program  are  met. 

Paragraph  (1)  ciurently  prohibits  an 
approved  person  of  an  equity  specialist 
acting  as  a  market  maker  in  any  equity 
security  in  which  the  associated 
specialist  is  registered  as  such  and 
which  underlies  an  option  as  to  which 
the  approved  person  acts  as  an  options 
market  maker.  Paragraph  (1)  has  been  re- 


^The  term  "securifv  future"  is  deRned  in  Section 
3(a)(55)  of  the  Act.  15  U.S.C.  78c(a)(55). 


■*  See  Securities  Exchange  Act  Release  No.  28971 
(March  13,  1991),  56  FR  11808  (March  20. 
1991)(SR-NYSE-aO-31). 


"•  .See  Securities  Exchange  Act  Release  No.  45454 
(Feb.  15,  2002).  67  FR  8567  (Feb.  25.  2002). 
approving  SK-NYSE-2001-43  and  amendments 
thereto. 
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lettered  as  (m)  and  provides  the  same 
prohibition  with  respect  to  market 
makers  in  single  stock  futures  contracts. 

Paragraph  (n)  is  proposed  to  be  added 
to  explain  the  use  of  both  options  and 
single  stock  hitures  to  hedge  specialty 
stock  positions.  If  a  specialist  chooses  to 
hedge  a  specialty  stock  position  with 
positions  in  both  options  and  futures    ^ 
contracts,  the  resulting  total  market 
position,  when  established,  may  not 
exceed  the  size  of  the  existing  specialty 
stock  position  being  hedged.  Any  excess 
or  same  side  of  the  market  equivalent 
position  must  be  liquidated  in 
accordance  with  the  provisions  of  Rule 
105. 

Other  Rule  Amendments 

Rules  98,  104A.50.  and  900(d)(v)  are 
proposed  to  be  amended  to  incorporate 
references  to  single  stock  futures,  where 
they  currently  refer  to  options. 

Rule  98  would  be  amended  to  add 
single  stock  futures  to  the  Rule's 
reference  to  Rule  105. 

Rule  104A.50  would  be  amended  to 
add  a  reference  to  single  stock  futures  as 
an  aspect  of  specialists'  reporting 
requirements.  Thus,  every  specialist 
must  keep  a  record  of  all  single  stock 
futures  purchases  and  sales  (as  they  do 
with  options  currently)  to  hedge  his 
specialty  stock  positions  as  permitted  by 
Rule  105.  Such  transactions  would  be 
reported  in  such  format  and  with  such 
frequency  as  prescribed  by  the 
Exchange. 

Rule  900(d)(v)  currently  prohibits  a 
specialist  against  entering  an  order  in 
the  Exchange's  Off-Hours  Trading 
Facility  if  a  resulting  execution  would 
result  in  the  specialist  having  to  take 
liquidating  action  pursuant  to  Rule  105. 
The  rule  would  be  amended  to  add  a 
reference  to  single  stock  futures  to  the 
above  prohibition  against  taking 
liquidating  action. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  eCb)*^  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section 
6(b)(5),^  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 


6  15U.S.C.  78f(b). 
'  15  U.S.C.  78flb)(5). 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  the  file 
number  SR-NYSE-2002-63  and  should 
be  submitted  by  February  7,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  03-1051  Filed  1-16-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47174;  File  No.  SR-NYSE- 
2002-66] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.,  Relating  to 
Fee  Increases  and  New  Fees 
Applicable  to  Memt>ers  and  Member 
Organizations 

January  13,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
23,  2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission").  On  January 
10,  2003,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  proposed  rule  change  is 
described  in  items  I,  II  and  III  below, 
which  items  have  been  prepared  by  the 
Exchange.  The  NYSE  has  designated 
this  proposal  as  one  establishing  or 
changing  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  under  section 
19(b)(3)(A)(ii)  of  the  Act,"  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  changes  to 
certain  fees  applicable  to  members  and 
member  organizations.  The  Exchange 
will  (1)  increase  the  existing  cap  on 
transaction  charges;  (2)  increase  existing 
fees  for  branch  offices;  (3)  impose  a  new 
transaction  charge  for  principal 
transactions;  (4)  impose  new  fees  for 
Exchange  technology  services  provided 
to  brokers  and  specialists;  and  (5) 
change  the  fees  charged  to  subscribers  to 


« 17  CFR  20O.3O-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

^  Amendment  No.  1  replaces  in  their  entirety 
Form  19b-4  and  Exhibit  1  of  the  original  filing. 
■•  15  U.S.C.  78s(b)(3)(A)(ii). 
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the  Excheinge's  Automated  Bond 
System. 


The  text  of  the  proposed  rule  change       italicized;  proposed  deletions  are  in 
is  below.  Proposed  new  language  is  brackets. 


NYSE  200[2]d  Price  List 


Transaction  Fees 


Regular  Session  Trading  [^] 

Equhy  Public  Agency  and  Principal  Transactions:  ^ 


System  orders  under  210G  Shares* No  charge 

*  *  •  •  •  •  • 

Fee  Limitations: 

Equity  Commissions 2% 

Monthly  Fee  Per  Fimi  •. $[500,000]  $600,000 


Notes: 

^  Does  not  apply  to  [principal]  transactions  by  members  acting  as  specialist  for  own  account.  Also  does  not  apply  to  priricipal  transactions  by  a 
member  in  conjunction  with  facilitating"  a  customer  order  of  at  least  10,000  shares.  For  this  purpose  "facilitating"  refers  to  taking  the  other  side 
of  a  customer's  order,  or  acquiring/liquidating  inventory  to  buy  from/sell  to  a  customer  at  an  agreed-upon  price. 

*  Not  inclusive  of  orders  of  a  member  of  member  organization  trading  for  its  own  account  as  a  competing  market  marker,  or  trading  as  an 
agent  for  the  account  of  a  non-member  competing  market  maker.  Competing  Market  Maker:  a  specialist  or  market-maker  bidding  and  offering 
over-the-counter,  in  a  New  York  Stock  Exchange  traded  security. 

Regulatory  Fees 


Branch  Office  Fee — per  branch  (annual  and  new): 
Numt)er  of  Branches: 

[First  250  branches 

Next  250  branches  

Over  500  branches 

First  1000  branches  

Next  2000  branches 

Over  3,000  branches 


Registration  Fees 


$250.00 
150  00 
125.00] 

$350.00 
250.00 
225.00 


Facility  and  Equipment  Fees 


[Broker  Booth  Support  System 

On-Floor  Terminal,  Printer  and  Keyboard  Location.^  No  charge  for  1st  Terminal  per 

Additional  Terminals $3,600,002 

Off-Floor  Terminal,  Printer  and  Keyboard $3,600.00  per  Terminal  ^  . 

Special  Equipment: 

Standard  Panel  Equipment  No  Charge 


Incremental  Equipment 


Per  Panel  Charges  ^ 


14"  Flat  Panel 


10.5"  Flat  Panei 


Quantity: 

1  

2-3  . 

4-9  . 

10+  . 
Brackets 


$1,850.00 
1,670.00 
1.480.00 
1,300.00 


$1,200.00 

1,080,00 

960.00 

840.00 

Variable  ^ 


Notes: 

^  Location  defined  as  contiguous  booths  occupied  by  one  firm  or  single  booth  shared  by  multiple  firms. 

2  Plus  sales  tax. 

3  Depending  on  bracket  required. 


Annual  Fee 

2003 

2004 

2005 

Broker  Sen/ices: 
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Terminal/Connection  Fee  (per  terminal)  

Broker  Booth  Support  System  (BBSS)  (per  application  entitlement)  

BBSS  Printers  (per  printer)  

Broker  Oven/iew  Support  System  (BOSS)  (per  application  entitlement) 

Activity  Logs  (per  subscription)  

OCS  Direct  Connect  (connection  fee) 

Wireless  Connection  (per  antenna) 

e-Broker  Application  &  Hardware  (per  handheld  device)  

Maintenance  Fee  (%  of  the  Subscribed  Service)  

Specialist  Technology: 

Display  book— per  book  


Annual  Fee 


2003 


$2,400.00 
2,600.00 
1,000.00 
1.200.00 
1,000.00 
3,200.00 
2,000.00 
1,000.00 
15% 

$32,666.63 


2004 


$4,800.00 
5,200.00 
2,000.00 
2,400.00 
2,000.00 
6,400.00 
4.000.00 
2,000.00 
15% 

$65,333.37 


2005 


$7,200.00 
$7,800.00 
$3,000.00 
$3,600.00 
$3,000.00 
$9,600.00 
$6,000.00 
$3,000.00 
15% 

$98,000.00 


SYSTEM  Processing  Fees 


Automated  Bond  System: 


For  subscrit)ers  accessing  through  dedicated  terminals: 

Annual  Subscription  2 

Additional  equipment — annual  rate  per  each 
Terminals: 

2-5 

6  and  above  

Controllers  

Printers  

Phone  lines^ 

Port  charges  s  - 

Service  calls — per  terminal 

Computer  to  Computer  Service 

Report  fee 

Usage  fee — per  order  entered:  ^ 

1-25,000  '. 

25,001-50,000  

50,001-100.000  

100,001  and  above  


Notes: 

'  Automated  Bond  System  and  ABS  are  registered  service  marks  of  the  New  York  Stock  Exchange. 

2  Subscription  includes  one  terminal,  one  controller  and  one  printer. 

3  Installation  presumes  cabling  to  trading  desk  location  is  performed  by  customer. 
*  Line  fee  paid  directly  to  telephone  company. 

5  Fee  applicable  to  ABS  firms  using  their  own  equipment. 

6  Fee  ranges  are  cumulative  on  a  yearly  basis  and  do  not  include  orders  entered  through  ABS  terminals. 


For  subschbers  accessing  through  web  browser: 
Subscription  (first  access  entitlement):  .... 

Additional  screen  entitlements  (each) 

Computer-to-computer  intertace: 

Report  Fee 

Usage  Fee' — per  order  entered: 

1  to  25.000  

25.001  to  50,000   

50.001  to  100.000   

100.001  and  above 


$13,000.00 


8,000.00 
3,000.00 
2,000.00 
2,500.00 
See  Note  " 
3,000.00 
250.00 

5X)00.00 

0.30 
0.20 
0.10 
0.05 


$15,000 
$5,000 

$5,000 

0.30 
0.20 
0.10 
0.05 


'Fee  ranges  are  cumulative  on  a  yearty  basis  and  do  not  include  orders  entered  through  ABS  terminals.  /Maximum  annual  computer-to-com- 
puter fees  are  $20,000. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


rule  chemge.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  NYSE  is  proposing  changes  to 
certain  fees  applicable  to  members  and 
member  organizations,  all  of  which  will 
become  effective  as  of  January  1,  2003. 
The  Exchange  has  determined  that  these 
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fee  increases  are  necessary  to  ensure 
that  revenue  is  adequate  to  satisfy 
increasing  costs  for  operations, 
technology,  regulation  and 
infrastructure. 

The  Exchange  has  long  prided  itself 
on  having  system  capacity  sufficient  to 
handle  a  far  greater  volume  of  trading 
than  is  normally  experienced  in  the 
market.  As  trading  volume  has 
increased  exponentially  in  recent  years 
the  Exchange  has  similarly  expanded 
capacity  to  keep  pace.  Particularly  in 
the  last  several  decades,  the  Exchange 
has  also  focused  on  supplying  trading 
technology  to  the  Floor  of  the  Exchange 
to  increase  the  speed  and  efficiency  of 
trading  and  to  enhance  the  reliability 
and  efficiency  of  Exchange  oversight 
and  surveillance  as  well. 

Traditionally,  the  Exchange  has 
funded  these  efforts  largely  from  its 
general  revenues.  At  the  same  time,  the 
Exchange  has  recognized  in  recent  years 
that  it  is  appropriate  to  cap  the 
transaction  charge  exposure  of  the 
member  organizations  with  a  public 
business,  fos  the  benefit  not  only  of 
those  firms  but  also  their  investor 
customers.  As  noted  herein  transaction 
charges  will  remain  capped  although  at 
a  higheflevel,  and  transactions  charges 
will  be  assessed  on  principal  trades  as 
well.  However,  the  Exchange  has  also 
determined  that  it  is  appropriate  to  - 
better  align  Exchange  revenues  with  the 
value  provided  by  die  Exchange, 
particularly  with  respect  to  the 
technology  provided  by  the  Exchange 
for  operations  on  its  trading  floor. 
Accordingly,  the  Exchange  is  proposing 
specific  fees  for  certain  of  the  Floor- 
related  technology  that  is  provided  by 
the  Exchange.  In  this  way  greater 
revenue  can  be  obtained  from  the 
members  and  member  organizations  that 
directly  use  this  technology  in  their 
business. 

The  NYSE  is  also  proposing  changes 
to  the  fees  applicable  to  members  and 
member  organizations  subscribing  to  the 
Exchange's  Automated  Bond  System 
(ABS).  These  changes  will  be  applied  as 
subscribers  switch  from  dedicated 
terminals  to  a  web-based  browser,  as 
more  fully  explained  below. 

While  all  the  fee  changes  proposed 
herein  will  impact  members  and 
member  organizations,  it  should  be 
noted  that  the  Exchange  is  also 
increasing  fees  applicable  to  listed 
companies.  Such  listed  company  fee 
increases  have  been  filed  in  a  separate 
rule  proposal.  ^ 


What  follows  is  a  brief  discussion  of 
the  proposed  fees: 

Increased  Fees 

Transaction  Charges 

In  1996,  the  Exchange  established  a 
cap  on  transaction  charges  of  $400,000 
per  month  per  member  organization.  At 
that  time,  the  intent  was  to  increase  the 
cap  each  year  in  proportion  to  increased 
trading  volume.  Had  the  Exchange 
invoked  the  indexing  provision  each 
year  since  1996,  the  cap  for  2002  would 
have  been  approximately  $1.4  million. 
For  competitive  reasons,  the  Exchange 
elected  not  to  implement  any  increase 
until  2001.  when  the  cap  was  increased 
to  $500,000.  the  current  fee.  No  increase 
was  made  for  2002.  even  though  volume 
increased  over  20%  from  2001.  The 
Exchange  proposes  to  increase  this  cap 
to  $600,000  per  month  per  member 
organization. 

Branch  Offices 

The  Exchange  is  proposing  to  increase 
initial  fees  and  annual  maintenance  fees 
applicable  to  branch  offices.  Presently, 
member  organizations  are  charged  an 
initial  fee  at  the  time  that  they  open  a 
new  branch  office,  as  well  as  an  annual 
maintenance  fee  that  is  charged  for  each 
of  their  open  branch  offices.  A  three- 
tiered  fee  structure  is  used  to  assess 
these  fees.  As  a  member  organization's 
branch  network  grows,  they  move  up 
through  the  tiers  of  the  fee  structure, 
paying  a  stepped-down  rate  based  on 
their  applicable  level.  This  structure 
provides  an  incremental  reduction  in 
fees  for  those  branch  offices  that  exceed 
the  level  of  each  breakpoint.  The  current 
three-tier  structure  is  outlined  below: 


5  See  Securities  Exchange  Act  Release  No.  46960 
(December  6,  2002).  67  FR  77124  (December  16, 

aoo2). 


Numt)er  of  branch  of- 
fices 

Initial 
branch 
opening 

fee 
(charged 
perofnce) 

Annual 
mainte- 
nance fee 
(charged 
per  office) 

Over  3,000  branch 
offices  

225 

225 

Number  of  branch  of- 
fices 

Initial 
branch 
opening 

fee 
(charged 
per  office) 

Annual 
mainte- 
nance fee 
(charged 
per  office) 

First  250  branch  of- 
fices   

Next  250  branch  of- 
fices             

$250 
150 
125 

$250 
150 

Over  500  branch  of- 
fices      

125 

The  Exchange  proposes  amending  the 
existing  fee  structure  as  follows: 


Number  of  branch  of- 
fices 


Initial 
branch 
opening 

fee 
(charged 
per  office) 


First  1 ,000  branch  of- 
fices   

Next  2,000  branch  of- 
fices   


$350 
250 


New  Fees 

Principal  Transactions 

The  Exchange's  current  transaction 
fee  schedule  is  applied  only  to  trades 
executed  by  members  and  member 
organizations  on  an  agency  basis.  The 
Exchange  is  proposing  to  subject 
principal  transactions,  by  members  and 
member  organizations  other  than  those 
acting  as  specialists,  to  transaction  fees 
using  the  same  schedule  as  is  applied  to 
agency  transactions.  The  transaction 
charges  for  principal  transactions  will 
also  be  included  within  the  proposed 
overall  transaction  fee  cap  of  $600,000 
per  month  per  member  organization. 
The  Exchange  will  not  apply  this  new 
transaction  fee  to  member  principal 
trading  that  is  effected  in  conjunction 
with  facilitating  a  customer's  order  of  at 
least  10,000  shares.  "Facilitating"  refers 
to  taking  the  other  side  of  a  customer's 
order,  or  acquiring/liquidating 
inventory  to  buy  from/ sell  to  a  customer 
at  an  agreed-upon  price. 

Trading  Floor  Technology 

The  Exchange  proposes  to  introduce 
new  fees  for  trading  floor  technology. 

Brokers 

In  1993,  the  Exchange  commenced  a 
program  of  providing  technology 
services  to  its  floor  broker  members  as 
part  of  its  Integrated  Technology'  Plan 
package.  Since  that  time,  the  Exchange 
has  invested  over  $150  million  in 
broker-related  technology  services, 
including  the  Broker  Booth  Support 
System  (BBSS),  the  Wireless  Data 
System  (WDS)  and  companion 
applications,  used  on  the  floor  of  the 
NYSE  by  brokers  at  a  nominal  fee  or  free 
of  charge. 

The  Exchange  is  establishing  a  fee 
structure  for  the  broker-related  services 
based  on  a  flexible  menu  of  services  to 
which  users  can  subscribe.  These  broker 
services  are  provided  not  only  by  the 
Exchange,  but  are  also  available  from 
competing  order  management  vendors 
and,  in  some  cases,  by  member  firms' 
own  technolog>'  groups.  In  establishing 
a  menu  of  fees  and  applicable  services. 

brokers  are  free  to  choose  which 

services  they  want  to  subscribe  to  from 

$350    the  Exchange.  The  fees  will  be  phased 
in  over  a  three-year  period.  The  fees 
250    noted  below  are  the  full  fees  that  will  be 


Annual 

mainte- 

narwe  fee 

(charged 

per  office) 
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applicable  once  the  phase-in  is 
completed. 

Terminal/Connection  Fee  (per 
Terminal):  $600  per  Month 

This  is  the  fee  for  flat  panel  terminals 
and  the  wired  network  laiown  as 
Integrated  Technology  Plan  Network 
(ITPN)  for  brokers.  Any  broker 
subscribing  to  a  NYSE  terminal, 
whether  for  market  data  display,  their 
own  application  display  or  BBSS,  is 
subject  to  this  fee. 

Broker  Booth  Support  System  (BBSS) 
(per  Application  Entitlement):  $650  per 
Month 

The  BBSS  service  is  a  sophisticated 
order  management  system  that  allows 
floor  brokers  to  log,  track,  route  and 
report  on  orders.  In  addition,  it  has 
connections  to  the  NYSE's  DOT  service 
and  includes  an  e-mail  service. 
Subscribers  with  over  25  BBSS 
applications  receive  a  25%  discount  for 
every  application  thereafter. 

BBSS  Printers  (per  Printer):  $250  per 
Month 

Two  years  ago  the  entire  inventory  of 
BBSS  printers  on  the  floor  of  the 
Exchange  was  replaced  with  new 
thermal  printers.  Users  can  alternately 
route  traffic  from  several  terminals  to 
one  printer  if  they  choose. 

Broker  Overview  Support  System 
(BOSS)  (per  Application  Entitlement): 
$300  per  Month 

The  BOSS  system  allows  managers  to 
review  online  message  traffic  through 
all  BBSS  terminals  on  one  screen. 

Activity  Logs  (per  Subscription):  $250 
per  Month 

Logs  are  available  in  several  different 
formats  and  are  used  for  billing, 
tracking,  and  record  retention  purposes. 

OCS  Direct  Connect  (Connection  Fee): 
$800  per  Month 

Links  e-Broker  and  BBSS  to  the 
NYSE's  On-Line  Comparison  (OCS) 
service  for  real  time,  delivery  of  reports 
of  execution  into  the  comparison 
process. 

Wireless  Connection  (per  Antenna): 
$500  per  Month 

The  system  provides  service  to  the 
NYSE's  e-Broker  devices  and  to 
proprietary  and  vendor  hand  held  data 
devices  on  the  trading  floor.  This  fee 
applies  to  all  users  of  the  Wireless  Data 
Network,  and  is  based  upon  the  number 
of  wireless  antennae  cards  issued  to  the 
firm  and  configured  in  the  Exchange 
systems  as  eligible  for  active 
transmission  on  the  trading  floor. 


e-Broker  Application  &■  Hardware  (per 
Handheld  Device):  $250  per  Month 

In  1997,  the  NYSE  introduced  the  first 
generation  of  broker  hand  held  devices 
on  any  equity  trading  floor.  Since  that 
time  the  NYSE  has  upgraded  the  service 
through  five  generations  of  hardware 
and  software.  Today  the  NYSE  offers 
two  devices,  which  have  essentially  the 
same  function  in  different  forms.  This 
fee  is  additive  to  the  connection  fee 
above  and  is  based  upon  the  niunber  of 
hand  held  devices  subscribed  to  by  the 
member  or  member  firm. 

Maintenance  Fee:  15  Percent  of  the 
Subscribed  Services 

The  NYSE  provides  real  time 
Operations  and  Technical  support  on 
the  trading  floor  before,  during  and  after 
trading  hours.  Inventories  of  all 
equipment  are  maintained  and  are 
available  for  swap  out  in  real  time.  In 
addition,  the  NYSE  introduces  into 
production  new  and  upgraded 
equipment  from  time  to  time. 

Specialists 

The  NYSE  began  developing 
technology  for  specialists  with  the 
implementation  of  the  Designated  Order 
Turnaround,  or  DOT,  system,  in  the 
1970's,  which  provided  a  delivery 
system  for  electronic  orders  to  a 
specialist.  In  1983,  the  electronic 
Display  Book  was  developed  and 
introduced  on  a  pilot  basis.  In  the 
1990's,  the  Display  Book  was 
significantly  re-developed  and 
enhanced.  Most  recently.  Network 
NYSE  components  such  as  NYSE 
Direct+,  OpenBook,  and  Institutional 
Express  have  all  been  implemented 
through  the  Display  Book.  Specialists 
handle  approximately  97%  of  the 
Exchange's  message  traffic — 
approximately  6  million  orders,  3.5 
million  quotes,  and  over  3  million 
reports — electronically  with  the 
assistance  of  the  Display  Book.  The 
NYSE  develops  and  operates  the 
Display  Book,  as  well  as  its  companion 
application,  Specialist  Portfolio.  No  fees 
are  currently  paid  by  specialists  for 
these  services. 

The  proposed  fee  per  Display  Book  is 
$98,000  per  year,  to  be  phased  in  over 
a  three-year  period. 

Automated  Bond  System  (ABS) 

The  Automated  Bond  System,  or  ABS, 
provides  screen-based  trading  for  NYSE- 
traded  bonds,  primarily  corporate  and 
convertible  debt.  The  system,  which 
commenced  operations  in  1977,  allows 
subscribing  members  and  member 
organizations  to  enter  limited  priced 
orders  in  ABS  directly  through 


terminals  in  their  offices  as  well  as 
through  a  computer-to-computer  order- 
entry  and  trade  reporting  link.  ABS 
displays  and  matches  limited  price 
orders  on  a  strict  price  and  time  priority 
basis  and  reports  bond  quotations  and 
trades  to  market  data  vendors  on  a  real- 
time basis.  ABS  screen  displays  allow 
subscribers  to  view  the  "book"  of  orders 
in  each  bond.  The  Exchange  is  in  the 
process  of  migrating  ABS  service  from 
dedicated  terminals  to  a  web-based 
browser. 

ABS  pricing  was  last  revised  in  1987. 
The  current  annual  price  schedule 
involves  an  initial  subscription  fee 
entitling  the  subscriber  to  one  terminal 
access  and  the  supporting  equipment  for 
such  access — a  controller  and  a  printer 
(phone  lines  between  the  controllers 
and  the  system's  mainframe  are  paid 
directly  by  the  subscriber  firm  to  the 
carrier).  The  current  ABS  price  schedule 
has  two  rates  for  additional  terminal 
access.  One  rate  is  for  terminals 
provided  by  the  Exchange,  the  other  rate 
is  for  terminals  provided  by  the 
subscribing  firm  itself.  With  the  new 
browser  distribution  this  distinction 
disappears  and,  therefore,  the  same  rate 
would  apply  for  all  additional  "screen 
entitlements."  The  browser  also 
eliminates  the  need  for  controllers  and 
the  associated  line  charges  incvured  by 
ABS  firms.  Firms  will  also  be 
responsible  for  their  owrn  printers  and, 
thus,  printer  charges  are  being  removed. 
The  charges  for  computer-to-computer 
order  ehtry  and  reports  will  be  modified 
by  the  application  of  a  $20,000  annual 
ceiling  on  this  fee. 

The  new  price  schedule  will  be 
applied  to  each  subscriber  as  it 
completes  its  migration  to  browser 
access. 

The  Exchange  proposes  amending  the 
existing  fee  structure  as  follows: 


Current  ABS  fee  structure  (an- 

nual) 

Sut)scription:  (one  terminal,  ac- 

cess to  mainframe)  

$13,000 

Additional  two — five  (eacfi) 

8,000 

Additional  six  and  above  (each) 

3,000 

Subscriber  terminals  "Port" 

charge  (each) 

3000 

Additional  links  to  mainframe  ... 

2.000 

Computer-to-computer  inter- 

face: 

Report  Fee  

$5,000 

Usage  Fee* — per  order  en- 

tered: 

1  to  25,000 

0  30 

25,001  to  50,000  

0.20 

50,001  to  100.000  

0.10 

100,001  and  above  .... 

0.05 

"Fee  ranges  are  cumulative  on  a  yearly 
basis  and  do  not  include  orders  entered 
through  ABS  terminals. 
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Subscription  (first  access  entitlement) 
Additional  screen  entitlements  (each) 
Computer-to-computer  interface: 
Report  Fee 

Usage  Fee' — per  order  entered: 
1  to  25,000 
25,001  to  50,000 
50,001  to  100,000 
100,001  and  above 


'Fee  ranges  are  cumulative  on  a  yearly  basis 
puter  fees  are  $20,000. 


and  do  not  include  orders  entered  through  ABS  terminals.  Maximum  annual  computer-to-com- 


L 


statutory  Basis 

The  NYSE  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  under  section 
6(b)(4)'5  that  an  exchange  have  rules  that 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members,  issuers  and  other 
persons  using  its  facilities. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the  , 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  only  written  comment  received 
by  the  Exchange  related  to  the  proposed 
increase  to  the  fees  for  opening  and 
maintaining  a  branch  office.  The 
commenting  member  organization 
stated  that  it  recognized  the  need  to 
generally  increase  the  fee  revenue  of  the 
Exchange,  and  its  responsibility  to  bear 
its  fair  share  of  such  increase.  The 
organization  was  concerned,  however, 
that  the  fee  increase  affects  it 
disparately,  given  its  business  model. 
The  organization  has  a  large  branch 
network,  but  generally  only  one 
registered  representative  per  branch.  It 
states  that  it  has  three  times  the  number 
of  branches  than  the  second  place  firm 
in  this  category,  but  without  a  high  rank 
in  terms  of  revenues,  net  capital  or  total 
numbers  of  registered  representatives. 

The  Exchange  has  carefully 
considered  the  affect  of  all  its  fees  ^ 
across  its  membership,  and  is  sensitive 
to  how  its  members  are  affected  by  the 
various  fees  charged  by  the  Exchange. 
The  Exchange  notes  that  the  branch 
office  fees  have  been  and  continue  to  be 
tiered  to  ameliorate  the  impact  on  those 
organizations  with  large  numbers  of 


branches.  The  Exchange  is  also  mindful 
of  the  overall  benefit  afforded  each 
member  and  member  organization  by 
the  Exchange's  maintenance  of  a  strong 
and  well-regarded  program  of 
regulation,  and  its  regulatory  charges, 
including  the  branch  office  fees,  are  a 
part  of  the  Exchange's  efforts  to  align 
revenue  with  the  value  provided  by  the 
Exchange  to  its  members  and  to  their 
customers.  After  careful  evaluation,  the 
Exchange  concluded  that  branch  office 
fees  did  not  create  an  inappropriate 
burden  on  a  member  organization  such 
as  the  one  which  presented  the  above 
comment.^ 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A){ii)  of  the  Act^  and 
subparagraph  (f)(2)  of  rule  19b-4 
thereunder,^  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  It  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  piuposes  of  the 
Act.  For  purposes  of  calculating  the  60- 
day  abrogation  period,  the  Commission 
considers  the  proposed  rule  change  to 
have  been  filed  on  January  10,  2003, 
when  Amendment  No.  1  was  filed. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


change  is  consistent  with  the  Act.  .     . 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  including  the  comment 
letter  filed  by  Edward  Jones,  dated 
December  27,  2002,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 
SR-NYSE-2002-66  and  should  be 
submitted  by  February  7,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 
Jill  M.  Peterson, 
Assistant  Secretary. 

[PR  Doc.  03-1109  Filed  l-16-<)3;  8:45  am] 
BILUNG  CODE  8010-01-P 


6  15U.S.C.  78f(b)(4). 


'  The  Commission  notes  that  it  also  received  a 
comment  letter  regarding  this  Filing  from  Edward 
Jones,  dated  December  27.  2002.  The  Commission 
will  carefully  consider  the  points  raised  by  Edward 
lones  regarding  the  fee  increases  relating  to  branch 
offices. 

8 15  U.S.C.  78s(b)(3)(A)(ii). 

9  17CFR240.19b-4(f)(2>. 


'0  17  CFR  20O.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47165;  File  No.  SR-PCX- 
2002-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  To  Transfer 
Responsibility  for  Certain  Auto-Ex 
Determinations  From  the  Options  Floor 
Trading  Committee  to  Two  Floor 
Officials 

lanuary  10,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
1 1 ,  2002,  the  Pacific  Exchange,  Inc. 
("PCX")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed 
nde  change  as  described  in  items  I,  II 
and  III  below,  which  the  PCX  has 
prepared.  On  December  31,  2002,  the 
PCX  filed  Amendment  No.  1  to  the 
proposed  rule  change,  which  replaced 
the  original  filing  in  its  entirety.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change,  as 
amended. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  amend  PCX 
Rule  6.87  in  order  to  give  two  PCX  floor 
officials,  rather  than  the  PCX's  Options 
Floor  Trading  Committee  ("OFTC"),  the 
authority  to  make  day-to-day 
determinations  with  respect  to  the 
PCX's  Automatic  Execution  System 
("Auto-Ex").  The  text  of  the  proposed 
rule  change  is  below.  New  text  is 
italicized  and  deleted  text  is  in  brackets. 

Automatic  Execution  System 

Rule  6.87(a)— No  Change. 

(b)  Eligible  Orders. 

(1)  Only  non-broker/ dealer  customer 
orders  are  eligible  for  execution  on  the 
Exchange's  Auto-Ex  System,  except  that 
(the  Options  Floor  Trading  Committee 
("OFTC")l  two  Floor  Officials  may 
determine,  on  an  issue-by-issue  basis,  to 
allow  the  following  types  of  orders  to  be 
executed  on  Auto-Ex: 

(A)  Broker-dealer  orders;  or 

(B)  Broker-dealer  orders  that  are  not 
for  the  accounts  of  Market  Makers  or 
Specialists  on  an  exchange  who  are 
exempt  from  the  provisions  of 
Regulation  T  of  the  Federal  Reserve 
Board  pursuant  to  section  7(c)(2)  of  the 
Securities  Exchange  Act  of  1934. 


'I5U.S.C.  78.s(h)(l). 
•'17CFR240.19b-4. 


Broker-dealer  orders  entered  through 
the  Exchange's  Member  Firm  Interface 
(MFI)  will  not  be  automatically 
executed  against  orders  in  the  limit 
order  book.  Broker-dealer  orders  may 
interact  with  orders  in  the  limit  order 
book  only  after  being  re-routed  to  a  floor 
broker  for  representation  in  the  trading 
crowd.  Broker-dealer  orders  are  not 
eligible  to  be  placed  in  the  limit  order 
book  pursuant  to  rule  6.52. 

(2)  If  [the  OFTC]  two  Floor  Officials 
permit[sl  broker-dealer  orders  to  be 
automatically  executed  in  an  issue 
pursuant  to  this  rule,  then  [it]  they  may 
also  permit  the  following  with  respect  to 
such  orders: 

(A)  The  maximum  order  size 
eligibility  for  broker-dealer  orders  may 
be  less  than  the  applicable  order  size 
eligibility  for  non-broker-dealer 
customer  orders. 

(B)  Non-broker-dealer  customer  orders 
may  be  eligible  for  automatic  execution 
at  the  NBBO  pursuant  to  rule  6.87(i) 
while  broker-dealer  orders  are  not  so 
eligible. 

(C)  Broker-dealer  orders  may  be  re- 
routed for  manual  representation  when 
the  NBBO  is  crossed  or  locked  pursuant 
to  rule  6.87(j)  while  non-broker-dealer 
customer  orders  would  not  be  re-routed 
for  manual  handling  in  such 
circumstances. 

(3) — (4) — No  change. 

(5)  The  Options  Floor  Trading 
Committee  ("OFTC")  or  its  delegate 
consisting  of  two  Floor  Officials  shall 
determine  the  size  of  orders  that  are 
eligible  to  be  executed  on  Auto-Ex.  The 
OFTC  or  its  delegate,  two  Floor 
Officials,  may  approve  requests  of  the 
Lead  Market  Makers  to  execute  orders 
on  Auto-Ex  in  sizes  greater  than  20 
contracts.  Although  the  order  size 
parameter  may  be  changed  on  an  issue- 
by-issue  basis  by  the  OFTC  or  its 
delegate,  two  Floor  Officials,  the 
maximum  order  size  for  execution 
through  Auto-Ex  is  as  follows: 

(A)  Equity  Options:  the  maximum 
order  size  for  execution  through  Auto- 
Ex  for  equity  options  is  one  hundred 
(100)  contracts; 

(B)  Index  Options:  the  maximum 
order  size  for  execution  through  Auto- 
Ex  is  one  hundred  (100)  contracts  for: 

(i)^(iii) — No  change. 

(6)  The  OFTC  or  its  delegate 
consisting  of  two  Floor  Officials  may 
increase  the  size  of  Auto-Ex  eligible 
orders  in  one  or  more  classes  of 
multiply  traded  equity  options  to  the 
extent  that  other  options  exchanges 
permit  such  larger-size  orders  in 
multiply  traded  equity  options  of  the 
same  class  or  classes  to  be  entered  into 
their  own  automated  execution  systems. 
If  the  OFTC  or  its  delegate,  two  Floor 


Officials  intend[s]  to  increase  the  Auto- 
Ex  order  size  eligibility  pursuant  to  this 
subsection,  the  Exchange  will  notify  the 
Securities  and  Exchange  Commission 
pursuant  to  section  19(b)(3)(A)  of  the 
Exchange  Act. 

(c) — (d) — No  change. 

(e)  Market  Maker  Requirements  and 
Eligibility.  Any  Exchange  Member  who 
is  registered  as  a  Market  Maker  and  who 
has  obtained  written  authorization  from 
a  clearing  member  is  eligible  to 
participate  on  the  Auto-Ex  system, 
subject  to  the  following  conditions  and 
requirements: 

(1)— No  Change. 

(2)  All  Auto-Ex  trades  to  which  a 
Market  Maker  is  a  party  will  be  assigned 
to  and  clear  into  that  Market  Maker's 
designated  account.  Market  Makers  may 
designate  that  their  Auto-Ex  trades  be 
assigned  to  and  clear  into  either  an 
individual  account  or  a  joint  account  in 
which  that  Market  Maker  is  a 
participant.  Unless  exempted  by  [the 
Options  Floor  Trading  Committee)  two 
Floor  Officials,  only  one  participant  in 
a  joint  account  may  use  the  account  for 
trading  in  a  particular  option  issue  at 
one  time. 

(3)— (7)— No  change. 

(f) — (h) — No  change. 

(i)  Auto-Ex  NBBO.  The  Options  Floor 
Trading  Committee  ("OFTC")  or  its 
delegate,  two  Floor  Officials  may 
ap'prove  an  IMM's  request  to  designate 
electronic  orders  in  an  option  issue  to 
receive  automatic  executions  at  prices 
reflecting  the  national  best  bid  or  offer 
("NBBO"),  provided  that  the  OFTC  or 
its  delegate,  two  Floor  Officials  may  also 
designate,  for  an  option  issue,  that  an 
order  will  default  for  manual 
representation  in  the  trading  crowd  [of] 
i/the  order  would  be  executed  at  a  price 
that  is  more  than  one  trading  increment 
away  from  the  PCX  market  price.  LMMs 
may  determine  the  maximum  size  of 
orders  that  are  eligible  to  receive 
executions  at  the  national  bid  or 
offering  price,  provided  that  this 
determination  is  subject  to  the  approval 
of  the  OFTC  or  its  delegate,  two  Floor 
Officials. 

(j)  Crossed  or  locked  Markets.  [The 
OFTC]  Tivo  Floor  Officials  may  approve 
an  LMM's  request  to  designate,  for  an 
option  issue,  that  an  order  will  default 
for  manual  representation  in  the  trading 
crowd  [is]  if  the  NBBO  is  crossed  or 
locked. 

(k)-(p) — No  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
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pxirpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received.  The  text  of 
the  statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
PCX  has  prepared  siunmaries,  set  forth 
in  sections  A.  B,  and  C  below,  of  the 
most  significant  aspects  of  the 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  OFTC  conducts  general 
supervision  of  the  PCX  options  floor 
and  recommends  to  the  PCX's  Board  of 
Governors  the  rules  that  it  believes  are 
necessary  for  members  to  conduct  fair 
and  orderly  transactions  on  the  trading 
floor.3  hidividual  members  of  the  OFTC 
serve  as  floor  officials  and  routinely 
make  certain  ad  hoc  decisions  on  the 
trading  floor  pursuant  to  PCX  rules.* 
Under  PCX  rules,  the  OFTC  maintains 
supervision  over  various  issues  that 
arise  with  respect  to  Auto-Ex  and 
exercises  its  discretion  in  resolving 
those  issues.  Currently,  PCX  rules  assign 
the  responsibility  over  some  Auto-Ex 
determinations  to  the  entire  OFTC  and 
the  responsibility  for  other  Auto-Ex 
determinations  to  two  floor  officials. 
Consequently,  the  responsibility  of 
making  day-to-day  determinations  with 
respect  to  Auto-Ex  is  sometimes 
exercised  by  the  full  OFTC  and  at  other 
times  by  two  floor  officials.  The  PCX 
believes  that  this  split  of  responsibility 
is  inconsistent  and  not  clearly  defined 
in  current  PCX  rule  6.87. 

The  PCX  now  proposes  to  amend  PCX 
rule  6.87  in  order  to  transfer  the 
responsibility  for  making  ad  hoc 
decisions  on  more  routine  Auto-Ex 
matters  fi'om  the  OFTC  to  two  floor 
officials.  The  OFTC  currently  meets 
semi-monthly  to  address  system-wide 
Auto-Ex  issues,  and  the  PCX  believes 
that  it  is  impractical  for  the  OFTC  to 
convene  on  the  trading  floor  to  make  ad 
hoc  decisions  or  to  grant  exemptive 
relief  on  a  case-by-case  basis.  The  PCX 
believes  that  referring  the  case-by-case 
decisions  to  two  floor  officials  will 
prove  to  be  efficient  and  effective,  and 
more  in  line  with  the  practical 
operations  of  the  trading  floor. , 
Specifically,  the  PCX  proposes  to  assign 
the  responsibility  fi-om  the  OFTC  to  two 
floor  officials  with  respect  to  the 
following  matters: 


Rule  6.87(b)— Eligible  orders:  Under 
the  proposed  rule,  two  floor  officials 
would  be  permitted  to  grant 
exemptions,  on  an  issue-by-issue  basis, 
allowing  certain  broker-dealer  orders  to 
be  executed  on  Auto-Ex  under  specific 
circumstances.  5  The  proposed  rule 
further  permits  the  OFTC  to  delegate  to 
two  floor  officials  the  power  to  apJDrove 
case-by-case  requests  of  Lead  Market 
Makers  ("LMMs")  to  execute  Auto-Ex 
orders  in  sizes  greater  than  the  market 
maker's  Auto-Ex  size  corrunitment  and 
to  increase  the  size  of  eligible  orders  in 
one  or  more  classes  of  multiply  traded 
options.^ 

Rule  6.87(e)— Market  Maker 
Requirements  and  Eligibility:  Under  the 
proposed  ride,  two  floor  officials  may 
grant  an  exemption  to  the  rule  that  only 
one  participant  in  a  joint  account  may 
use  the  account  for  trading  in  a 
particular  option  issue  at  one  time. 

Rule  6.87(i)  "  Auto-Ex  NBBO:  Under 
the  proposed  rule,  the  OFTC  may 
delegate  to  two  floor  officials  the  power 
to  approve  an  LMM's  request  to 
designate  electronic  orders  in  an  option^ 
issue  to  receive  automatic  executions  at 
prices  reflecting  the  national  best  bid  or 
offer  ("NBBO")  under  certain 
circxmistances.  The  proposed  rule 
further  jwovides  that  LMMs  may 
determine  the  maximum  size  of  orders 
that  are  eligible  to  receive  executions  at 
the  national  bid  or  offering  price, 
provided  that  this  determination  is 
subject  to  the  approval  of  the  OFTC  or 
its  delegate,  two  floor  officials. 

Rule  6.87(j) — Crossed  or  Locked 
Markets:  Under  the  proposed  rules,  two 
floor  officials  may  approve  an  LMM's 
request  to  designate  that  an  order  will 
default  for  manual  representation  in  the 
trading  crowd  if  the  NBBO  is  crossed  or 

locked. 

The  proposed  rule  continues  to  grant 
to  the  OFTC  the  responsibility  to  make 
broad-based  decisions.'' 

2.  Statutory  Basis 

The  PCX  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act "  and  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act » 
in  that  it  has  been  designed  to  facilitate 
transactions  in  seciu'ities.  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 


3  See  PCX  Constitution  article  IV,  section  8(a). 

••  Id  at  section  8(e);  see.  e.g..  PCX  rule  6.87(h)  (two 
Floor  Officials  may  declare  a  floor-wide  "fast 
market"  under  certain  circumstances). 


5  See  PCX  rule  6.87(b)(1)  and  (2). 

6  See  PCX  rule  6.87(b)(5)  and  (6). 

7  See.  e.g..  PCX  rule  6.87(k)  (assigning  to  the 
OFTC  the  responsibility  to  determine  the  manner  in 
which  orders  entered  through  the  Auto-Ex  system 
will  be  assigned). 

8  15U.S.C.  78f(b). 
« 15  U.S.C.  78flb)(5). 


impediments  to  and  perfect  the 
mechanism  of  a  ft-ee  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period 
(i)  as  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  PCX  consents,  the 
Commission  will — 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2002-09  and  should  be 
submitted  by  February  7,  2003. 


2614 


Federal  Register/ Vol.  68,  No.  12 /Friday,  January  17,  2003 /Notices 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-1103  Filed  1-16-03;  8:45  am] 

BiLUNG  CODE  801(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47148;  File  No.  SR-Phlx- 
2002-79] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Application  Fee  and  the 
ETP  Application  Fee 

January  9,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
17,  2002,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
increase  its  current  Application  Fee 
from  $200  to  $350,  and  to  delete  the 
reference  to  the  separate  ETP 
/Application  Fee. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  OrganizaUon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
schedule  of  dues,  fees  and  charges  to 
increase  its  current  Application  Fee  to 
$350  in  order  to  generate  additional 
revenue.  The  Exchange  ciurently 
charges  a  $200  Application  Fee  for 
applications  handled  by  the  Exchange's 
Membership  Services  Department, 
including  applications  for  Exchange 
membership  and  foreign  ciurency 
options  ("FCC")  participation  and  for 
other  applications  including  for 
approval  as  a  seat  lessor  or  as  an 
inactive  nominee. ^  The  Application  Fee 
is  charged  only  upon  the  first  such 
approval  and  is  non-recurring;  however, 
a  lapse  for  six  months  or  more 
necessitates  the  payment  of  an 
Application  Fee  for  reapplication.  For 
example,  if  a  member  ceases  to  be  a 
member  on  January  1st  and  applies  on 
or  after  July  1st  of  that  year  to  once 
again  become  a  member,  an  Application 
Fee  will  be  charged.  Application  Fees 
are  used  to  help  offset  Exchange  clerical 
and  administrative  expenditures  related 
to  application  processing  including,  but 
not  limited  to,  regulatory  background 
checks,  registration  and  fingerprint  card 
processing.'' 

Similarly,  a  $200  ETP  Application  Fee 
is  charged  to  applicants  for  equity 
trading  permits  ("ETPs")  who,  at  the 
time  application  is  made,  are  not 
Exchange  members  or  FCO 
participants.^  The  Exchange  proposes  to 
delete  the  $200  ETP  Application  Fee 
from  the  fee  schedule  and  to  simply 
apply  the  Application  Fee  discussed  in 
the  previous  paragraph  to  ETP 
applications  to  the  same  extent  the 
Application  Fee  applies  to  membership 
applications.  This  proposal  is  intended 
to  remove  unnecessary  complexity  and 
duplication  from  the  Exchange's  fee 
schedule  in  order  to  avoid  confusion. 


'"17  CFR  20O.3O-3(a)(12). 
'15U.S.C.  7Rs(b)(I) 
M7CFR240.19b-4. 


^  Under  Exchange  rules  a  lessor  need  not  be  an 
Exchange  member.  See  Phlx  Rule  931 .  Approved 
Lessor. 

■*  The  Exchange  has  not  designated  the 
Application  Fee  as  eligible  for  the  Monthly  Member 
Credit.  See  Securities  Exchange  Act  Release  No. 
44292  (May  11.  2001).  66  FR  27715  (May  18,  2001) 
(approving  .SR-Phlx-2001-49).  The  Monthly 
Member  Credit  allows  Exchange  members  to  receive 
a  monthly  credit  of  up  to  SI, 000  lo  be  applied 
against  certain  fees,  dues,  charges  and  other  such 
amounts. 

=  See  Securities  Exchange  Act  Release  No.  45523 
(March  8,  2002),  67  FR  11738  (March  15,  2002). 


2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  to  amend  its  schedule  of  dues, 
fees  and  charges  is  consistent  with 
section  6(b)  of  the  Act^  in  general,  and 
furthers  the  objectives  of  section  6(b)(4) 
of  the  Act ''  in  particular,  in  that  it  is  an 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  Exchange 
members  and  issuers  and  other  persons 
using  its  facilities,  in  particular,  in  that 
it  fairly  allocates  costs  associated  with 
application  processing  to  those 
individuals  and  firms  making  such 
applications.  The  proposal  also 
simplifies  the  fee  schedule  by 
eliminating  the  reference  to  the  separate 
ETP  Application  Fee. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

.  No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing,    ' 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 


« 15  U.S.C.  78f(b). 
'  15  U.S.C.  78f(b)(4). 
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Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
Phlx-2002-79  and  should  be  submitted 
by  February  7,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-1049  Filed  1-16-03;  8:45  am) 

BILUNG  CODE  8010-01-P 


UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

agency:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of  proposed  amendments 
to  sentencing  guidelines,  policy 
statements,  and  commentary.  Request 
for  public  comment,  including  public 
comment  regarding  retroactive 
application  of  any  of  the  proposed 
amendments. 

SUMMARY:  Pursuant  to  section  994(a). 
(o),  and  (p)  of  title  28,  United  States 
Code,  the  United  States  Sentencing 
Commission  is  considering 
promulgating  certain  amendments  to  the 
sentencing  guidelines,  policy 
statements,  and  commentary.  This 
notice  sets  forth  the  proposed 
amendments  and,  for  each  proposed 
amendment,  a  synopsis  of  the  issues 
addressed  by  that  eunendment. 

The  specific  amendments  proposed  in 
this  notice  are  as  follows:  (1)  A 
proposed  amendment  to  repromulgate 
the  temporary,  emergency  amendment 
implementing  the  Sarbanes-Oxley  Act, 
Public  Law.  107-204,  as  a  permanent, 
non-emergency  amendment,  and  issues 
for  comment;  (2)  a  proposed  amendment 
to  repromulgate  the  temporary, 
emergency  amendment  implementing 
the  Bipartisan  Campaign  Reform  Act  of 
2002,  Public  Law.  107-155,  as  a 
permanent,  non-emergency  amendment; 
(3)  a  proposed  amendment 
implementing  section  11009  of  the  21st 
Century  Department  of  Justice 


» 17  CFR  200.3(>-3(a)(12). 


Appropriations  Authorization  Act, 
Public  Law.  107-273,  which  directs  the 
Commission  to  review  and  amend  the 
sentencing  guidelines,  as  appropriate,  to 
provide  an  appropriate  sentencing 
enhancement  for  any  crime  of  violence 
or  drug  trafficking  crime  in  which  the 
defendant  used  body  armor;  (4)  a 
proposed  amendment  to  §  2D1.1 
(Unlawful  Manufacturing,  Importing, 
Exporting,  or  Trafficking  (Including 
Possession  with  Intent  to  Commit  These 
Offenses);  Attempt  or  Conspiracy)  that 
provides  increased  penalties  for  offenses 
involving  oxycodone;  (5)  issues  for 
comment  addressing  section  11008  of 
the  21st  Century  Department  of  Justice 
Appropriations  Authorization  Act. 
Public  Law.  107-273,  regarding  an 
appropriate  enhancement  for  offenses 
involving  influencing,  assaulting, 
resisting,  impeding,  retaliating  against, 
or  threatening  a  federal  judge, 
magistrate  judge,  or  any  other  official 
described  in  section  111  or  section  115 
of  title  18,  United  States  Code;  and  (6) 
an  issue  for  comment  regarding  section 
225  of  the  Homeland  Security  Act  of 
2002  (the  Cyber  Security  Enhancement 
Act  of  2002),  Public  Law.  107-296, 
which  directs  the  Commission  to  review 
and  amend,  if  appropriate,  the 
sentencing  guidelines  and  policy 
statements  applicable  to  persons 
convicted  of  an  offense  under  section 
1030  of  title  18,  Uuiled  States  Code. 
Additional  issues  for  comment 
regarding  the  21st  Century  Department 
of  Justice  Appropriations  Authorization 
Act  and  the  Cyber  Security 
Enhancement  Act  of  2002  were 
published  in  the  Federal  Register  ofi 
December  18,  2002  (see  67  FR  77532). 
DATES:  Written  public  comment 
regarding  the  proposed  amendments  set 
forth  in  this  notice,  including  public 
conmnent  regarding  retroactive 
application  of  any  of  these  proposed 
amendments,  should  be  received  by  the 
Commission  not  later  than  March  17, 
2003. 

ADDRESSES:  Public  comment  should  be 
sent  to:  United  States  Sentencing 
Commission,  One  Columbus  Circle,  NE., 
Suite  2-500.  Washington.  DC  20002- 
8002,  Attention:  Public  Affairs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Affairs 
Officer,  Telephone:  (202)  502^590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  courts 
pursuant  to  28  U.S.C.  994(a).  The 
Commission  also  periodically  reviews 


and  revises  previously  promulgated 
guidelines  pursuant  to  28  U.S.C.  994(o) 
and  submits  guideline  amendments  to 
the  Congress  not  later  than  the  first  day 
of  May  of  each  year  pursuant  to  28 
U.S.C.  994(p).  The  Commission  also 
may  promulgate  emergency  * 

amendments  if  required  to  do  so  by 
specific  congressional  legislation. 

The  Commission  seeks  comment  on 
the  proposed  amendments,  issues  for 
comment,  and  any  other  aspect  of  the 
sentencing  guidelines,  policy 
statements,  and  commentary. 

The  proposed  amendments  are 
presented  in  this  notice  in  one  of  two 
formats.  First,  some  of  the  amendments 
are  proposed  as  specific  revisions  to  a 
guideline  or  commentary.  Bracketed  text 
within  a  proposed  amendment  indicates 
a  heightened  interest  on  the 
Commission's  part  for  comment  and 
suggestions  for  alternative  policy 
choices;  for  example,  a  proposed 
enhancement  of  (2)  levels  indicates  that 
the  Commission  is  considering,  and 
invites  comment  on.^temative  pohcy 
choices  regarding  the  appropriate  level 
of  enhancement.  Similarly,  bracketed 
text  within  a  specific  offense 
characteristic  or  application  note  means 
that  the  Commission  specifically  invites 
comment  on  whether  the  proposed 
provision  is  appropriate.  Second,  the 
Commission  has  highlighted  certain 
issues  for  comment  and  invites 
suggestions  on  how  the  Commission 
should  respond  to  those  issues. 

The  Commission  also  requests  public 
comment  regarding  whether  the 
Commission  should  specify  for 
retroactive  application  to  previously 
sentenced  defendants  any  of  the 
proposed  amendments  published  in  this 
notice.  The  Commission  requests 
comment  regarding  which,  if  any,  of  the 
proposed  .amendments  that  n»ay  result 
in  a  lower  guideline  range  should  be 
made  retroactive  to  previously 
sentenced  defendants  pursuant  to 
§  IBI.IO  (Reduction  in  Term  of 
Imprisonment  as  a  Result  of  Amended 
Guideline  Range). 

Additional  information  pertaining  to 
the  proposed  amendments  described  in 
this  notice  may  be  accessed  through  the 
Commission's  website  at  http:// 
www.ussc.gov. 

Authority:  28  U.S.C.  994(a).  (o),  (p).  (x); 
USSC  Rules  of  Practice  and  Procedure,  Rule 
4.4. 


Diana  E.  Murphy, 
Chair. 

1.  Corporate  Fraud 

Synopsis  of  Proposed  Amendment 

This  proposed  amendment 
implements  directives  to  the 
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Commission  contained  in  sections  805, 
905,  and  1104  of  the  Sarbanes-Oxley  Act 
of  2002  (the  "Act"),  Public  Law  107- 
204.  The  directives  pertain  to  fraud  and 
obstruction  of  justice  offenses  and 
require  the  Commission  to  promulgate 
amendments  addressing,  among  other 
things,  officers  and  directors  of  publicly 
traded  companies  who  conunit  fraud 
and  related  offenses,  offenses  that 
endanger  the  solvency  or  financial 
security  of  a  substantial  number  of 
victims,  fraud  offenses  that  involve 
significantly  greater  than  50  victims, 
and  obstruction  of  justice  offenses  that 
involve  the  destruction  of  evidence. 
Under  emergency  amendment  authority, 
the  Commission  promulgated  guideline 
amendments,  effective  January  25,  2003, 
to  implement  these  directives  and  now 
seeks  conmient  on  the  following 
proposed  permanent  amendment. 
First,  the  proposed  amendment 
addresses  the  directive  contained  in 
section  1104  of  the  Act  regarding  fraud 
offenses  involving  significantly  greater 
than  50  victims  by  expanding  the 
victims  table  in  §  2Bl. 1(b)(2).  Currently, 
subsection  (b)(2)  provides  a  two  level 
enhancement  if  the  offense  involved 
more  than  10  but  less  than  50  victims, 
or  was  committed  through  mass- 
marketing,  or  a  four  level  enhancement 
if  the  offense  involved  50  or  more 
victims.  The  proposed  amendment 
provides  an  additional  two  levels,  for  a 
total  of  six  levels,  if  the  offense  involved 
250  or  more  victims. 

Second,  the  proposed  amendment 
modifies  §2Bl.l(b)(12)(B)  to  address 
directives  contained  in  sections  805  and 
1104  of  the  Act  pertaining  to  seciu-ities 
and  accoimting  fraud  offenses  and  fraud 
offenses  that  endanger  the  solvency  or 
financial  seciuity  of  a  substantial 
nimiber  of  victims.  Subsection  {b)(12)(B) 
currently  provides  a  four  level 
enhancement  and  a  minimum  offense 
level  of  24  if  the  offense  substantially 
jeopardized  the  safety  and  soimdness  of 
a  fijiancial  institution.  The  proposed 
amendment  expands  the  scope  of  this 
enhancement  by  providing  two 
additional  prongs  in  response  to  the 
directive.  The  first  prong  applies  to 
offenses  that  substantially  endanger  the 
solvency  or  financial  security  of  an 
organization  that,  at  any  time  during  the 
offense,  wa»a  publicly  traded  company 
or  had  1,000  or  more  employees.  This 
prong  of  the  enhancement  is  based  on 
a  presiunption  that  if  the  offense 
endangered  the  solvency  or  financial 
security  of  an  organization  that  was  a 
publicly  traded  company  or  had  1,000 
or  more  employees,  the  offense  similarly 
affected  a  substantial  number  of 
individual  victims.  As  a  result,  the  court 
is  not  required  to  determine  whether  the 


offense  endangered  the  solvency  or 
financial  security  of  each  individual 
victim.  The  second  prong  applies  to 
offenses  that  substantially  endangered 
the  solvency  or  financial  security  of  100 
or  more  victims,  regardless  of  whether 
a  publicly  traded  company  or  other 
organization  was  affected  by  the  offense. 
The  court  could  apply  this  prong  as  an 
alternative  to  the  first  prong  in  cases  in 
which  there  is  sufficient  evidence  to 
determine  that  the  amoimt  of  loss 
suffered  by  individual  victims  of  the 
offense  substantially  endangered  the 
solvency  or  financial  security  of  the 
victims. 

The  corresponding  application  note  to 
the  new  enhancement  sets  forth  a  non- 
exhaustive  list  of  factors  that  the  court 
shall  consider  in  determining  whether 
the  offense  endangered  the  solvency  or 
financial  security  of  a  publicly  traded 
company  or  an  organization  with  1,000 
or  more  employees.  The  note  includes 
references  to  insolvency,  filing  for 
bankruptcy,  substantially  reducing  the 
value  of  the  company's  stock,  and 
substantially  reducing  the  company's 
workforce  among  the  list  of  factors  that 
the  court  shall  consider  when  applying 
the  new  enhancement. 

The  proposed  amendment  also 
modifies  application  of  the  other  prong 
of  subsection  (b)(12),  the  financial 
institutions  enhancement,  to  be 
consistent  structurally  with  the  new 
enhancement.  Currently,  the  presence  of 
any  one  of  the  enumerated  factors 
automatically  triggers  application  of  the 
financial  institutions  eiihancement. 
Under  the  proposed  amendment,  the 
application  note  to  the  financial 
institutions  enhancement  sets  forth  a 
non-exhaustive  list  of  factors  that  the 
court  shall  consider  in  determining 
whether  the  offense  substantially 
jeopardized  the  safety  and  soimdness  of 
a  financial  institution.  The  note 
includes  references  to  insolvency, 
substantially  reducing  benefits  to 
pensioners  and  insureds,  and  inability 
on  demand  to  refund  fully  any  deposit, 
payment,  or  investment,  among  the 
factors  that  the  court  shall  consider 
when  applying  this  enhancement. 

Third,  the  proposed  amendment 
addresses  the  directive  contained  in 
section  1104  of  the  Act  pertaining  to 
fi-aud  offenses  committed  by  officers  or 
directors  of  publicly  traded  corporations 
by  providing  a  new  four  level 
enhancement  at  §  2Bl.l(b)(13).  The 
enhancement  applies  if  the  offense 
involved  a  violation  of  securities  law 
and,  at  the  time  of  the  offense,  the 
defendant  was  an  officer  or  director  of 
a  publicly  traded  company.  The 
enhancement  would  apply  regardless  of 
whether  the  defendant  was  convicted 


under  a  specific  securities  fraud  statute 
(e.g.,  18  U.S.C.  1348,  a  new  offense 
created  by  the  Act  specifically 
prohibiting  securities  fraud)  or  under  a 
general  fraud  statute  (e.g.,  18  U.S.C. 
1341  prohibiting  wire  fraud),  provided 
that  the  offense  involved  a  violation  of 
securities  law.  The  corresponding 
application  note  provides  that  in  cases 
in  which  the  new  enhancement  applies, 
the  current  enhancement  for  abuse  of 
position  of  trust  at  §  3B  1.3  (Abuse  of 
Position  of  Trust  or  Use  of  Special  Skill) 
does  not  apply. 

Pursuant  to  the  corresponding 
application  note,  "securities  law"  (1) 
means  18  U.S.C.  1348,  1350,  and  the 
provisions  of  law  referred  to  in  section 
3(a)(47)  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78c(a)(47)):  and  (2) 
includes  the  rules,  regulations,  and 
orders  issued  by  the  Securities  and 
Exchange  Conunission  pursuant  to  the 
provisions  of  law  referred  to  in  section 
3(a)(47). 

Fourth,  the  proposed  amendment 
expands  the  loss  table  at  subsection 
(b)(1).  Currently,  the  loss  table  provides 
sentencing  enhancements  in  two  level 
increments  up  to  a  maximum  of  26 
levels  for  offenses  in  which  the  loss 
exceeded  $100,000,000.  The  proposed 
amendment  provides  two  additional 
levels  to  the  table;  an  increase  of  28 
levels  for  offenses  in  which  the  loss 
exceeded  $200,000,000,  and  an  increase 
of  30  levels  for  offenses  in  which  the     - 
loss  exceeded  $400,000,000.  These 
proposed  additions  to  the  loss  table 
would  address  congressional  concism 
expressed  in  the  Act  regarding 
peulicularly  extensive  and  serious  fraud 
offenses,  and  would  more  fully 
effectuate  increases  in  statutory 
maximum  penalties,  for  example,  the 
increase  in  the  statutory  maximum 
penalties  for  wire  fraud  and  mail  fraud 
offenses  from  five  to  20  years  (section 
903  of  the  Act).  The  proposed 
amendment  also  amends  the  tax  table  in 
§  2T4.1  to  conform  to  the  proposed 
changes  made  to  the  loss  table  in 
§2Bl.l. 

Also  with  respect  to  loss,  the 
proposed  amendment  includes  the 
reduction  that  resulted  from  the  offense 
in  the  value  of  equity  securities  or  other 
corporate  assets  among  the  factors  the 
court  may  consider  in  estimating  loss 
under  subsection  (b)(1). 

Fifth,  the  proposed  amendment 
implements  the  directives  pertaining  to 
obstruction  of  justice  offenses  contained 
in  sections  805  and  1104  of  the  Act. 
First,  the  proposed  amendment 
increases  the  base  offense  level  in 
§  2J1.2  (Obstruction  of  Justice)  from 
level  12  to  level  14.  Secohd,  the 
proposed  amendment  adds  a  new  two 


Federal  Register / Vol.  68,  No.  12 /Friday,  January  17,  2003 /Notices 


2617 


level  enhancement  to  §  2J1.2  that 
applies  if  the  offense  (1)  involved  the 
destruction,  alteration,  or  fabrication  of 
a  substantial  number  of  records, 
documents,  or  tangible  objects;  (2) 
involved  the  selection  of  any  essential 
or  especially  probative  record, 
document,  or  tangible  object  to  destroy 
or  alter;  or  (3)  was  otherwise  extensive 
in  scope,  planning,  or  preparation. 
Sixth,  the  proposed  amendment 
addresses  new  offenses  created  by  the 
Act.  Section  1520  of  title  18,  United 
States  Code,  is  referenced  to  §  2E5.3 
(False  Statements  and  Concealment  of 
Facts  in  Relation  to  Documents 
*  Required  by  the  Employee  Retirement 
Income  Security  Act;  Failure  to 
Maintain  and  Falsification  of  Records 
Required  by  the  Labor  Management 
Reporting  and  Disclosure  Act).  This 
offense  provides  a  statutory  maximum 
of  10  years'  imprisonment  if  the 
defendant  certifies  the  publicly  traded 
company's  periodic  financial  report 
knowing  that  the  statement  does  not 
comply  with  all  requirements  of  the 
Securities  and  Exchange  Commission 
{and  20  years'  imprisonment  if  that 
certification  is  done  willfully).  The 
proposed  amendment  also  expands  the 
current  cross  reference  in  §  2E5. 3(a)(2) 
specifically  to  cover  fraud  and 
obstruction  of  justice  offenses. 
Accordingly,  if  a  defendant  who  is 
convicted  under  18  U.S.C.  1520  certified 
the  financial  report  of  a  publicly  traded 
company  in  order  to  facilitate  a  fraud, 
the  proposed  change  to  the  cross 
reference  provision  would  require  the 
court  to  apply  §  2B1.1  instead  of  §  2E5.3. 
Other  new  offenses  are  proposed  to  be 
included  in  Appendix  A  (Statutory 
Index)  as  -well  as  the  statutory 
provisions  of  the  relevant  guidelines. 

Proposed  Amendment 

Section  2B1. 1(b)(1)  is  amended  by 
striking  the  period;  and  by  adding  at  the 
end  the  following: 

"(O)  More  than  $200,000,000        add 

(P)  More  than  $400,000,000        add 

30.". 
Section  2B1. 1(b)(2)  is  amended  to 

read  as  follows: 

"(2)  (Apply  the  greatest)  If  the 
offense — 

(A)  (i)  involved  10  or  more  victims;  or 
(ii)  was  committed  through  mass- 
marketing,  increase  by  2  levels; 

(B)  involved  50  or  more  victims, 
increase  by  4  levels;  or 

(C)  involved  250  or  niore  victims, 
increase  by  6  levels.". 

Section  2Bl.l(b)(12)(B)  is  amended  to 
read  as  follows: 

"(B)  the  offense  (i)  substantially 
eopardized  the  safety  and  soundness  of 


a  financial  institution;  (ii)  substantially 
endangered  the  solvency  or  financial 
security  of  an  organization  that,  at  any 
time  during  the  offense,  (I)  was  a 
publicly  traded  company;  or  (II)  had 
1,000  or  more  employees;  or  (iii) 
substantially  endangered  the  solvency 
or  financial  security  of  100  or  more 
victims,  increase  by  4  levels.". 

Section  2B  1.1(b)  is  amended  by 
adding  at  the  end  the  following: 
"(13)  If  the  offense  involved  a 
violation  of  securities  law  and,  at  the 
time  of  the  offense,  the  defendant  was 
an  officer  or  a  director  of  a  publicly 
traded  company,  increase  by  4  levels.". 

The  Commentary  to  §  2B1.1  captioned 
'^Statutory  Provisions"  is  amended  by 
inserting  "1348,  1350,"  after  "1341- 
1344,". 

The  Commentary  to  §  2B  1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  adding  after  "Resources)."  the 
following  new  paragraph: 

"  'Equity  securities'  has  the  meaning 
given  that  term  in  section  3(a)(ll)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(ll))."; 
by  inserting  after  "Secretary  of  the 
Interior."  the  following  new  paragraph: 
"  'Publicly  traded  company'  means  an 
issuer  (A)  with  a  class  of  securities 
registered  under  section  1 2  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  781);  or  (B)  that  is  required  to  file 
reports  under  section  15(d)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78o(d)).  'Issuer'  has  the  meaning 
given  that  term  in  section  3  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c)."; 

and  by  adding  at  the  end  ^e  following: 
"  'Victim'  means  (A)  any  person  who 
sustained  any  part  of  the  actual  loss 
determined  under  subsection  (b)(1);  or 
(B)  any  individual  who  sustained  bodily 
injury  as  a  result  of  the  offense.  'Person' 
includes  individuals,  corporations, 
companies,  associations,  firms, 
partnerships,  societies,  and  joint  stock 
companies.". 

The  Commentary  to  §  2B  1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2(C)  by  redesignating  subdivision 
(iv)  as  (v);  and  by  adding  after 
.  subdivision  (iii)  the  following  new 
subdivision: 

"(iv)  The  reduction  that  resulted  from 
the  offense  in  the  value  of  equity 
securities  or  other  corporate  assets.". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  striking  "Victim  and  Mass- 
Marketing  Enhancement  under"  in  the 
heading  and  inserting  "Application  of"; 
by  strildng  subdivision  (A)  and  inserting 
the  following: 


"(A)  Definition.— For  purposes  of 
subsection  (b)(2),  'mass-marketing' 
means  a  plan,  program,  promotion,  or 
campaign  that  is  conducted  through 
solicitation  by  telephone,  mail,  the 
Internet,  or  other  means  to  induce  a 
large  number  of  persons  to  (i)  purchase 
goods  or  services;  (ii)  participate  in  a 
contest  or  sweepstakes;  or  (iii)  invest  for 
financial  profit.  'Mass-marketing' 
includes,  for  example,  a  telemarketing 
campaign  that  solicits  a  large  number  of 
individuals  to  purchase  fraudulent  life 
insurance  policies."; 

In  subdivision  (B)(i)(I)  by  striking 
"described  in  subdivision  (A)(ii)  of  this 
note;"  and  inserting  "any  victim  as 
defined  in  Application  Note  1;"; 

hi  subdivision  (B)(ii)(IV)  by  inserting 
"at  least"  after  "to  have  involved";  and 
in  subdivision  (C)  by  inserting  "or  (C)" 
after  "(B)". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
redesignating  Notes  11  through  15  as 
Notes  12  through  16.  respectively. 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  10  and  inserting  the 
following: 

"10.  Application  of  Subsection 
(b)(12)(B).- 

(A)  Application  of  Subsection 
(b)(12)(B)(i).— The  following  is  a  non- 
exhaustive  list  of  factors  that  the  court 
shall  consider  in  determining  whether, 
as  a  result  of  the  offense,  the  safety  and 
soundness  of  a  financial  institution  was 
substantially  jeopardized: 

(i)  The  financial  institution  became 
insolvent. 

(ii)  The  financial  institution 
substantially  reduced  benefits  to 
pensioners  or  insureds. 

(iii)  The  financial  institutinn  was 
unable  on  demand  to  refund  fully  any 
deposit,  payment,  or  investment. 

(iv)  The  financial  institution  was  so 
depleted  of  its  assets  as  to  be  forced  to 
merge  with  another  institution  in  order 
to  continue  active  operations. 

(B)  Application  of  Subsection 
(b)(12)(B)(ii).- 

(i)  Definition.— For  purposes  of  this 
subsection,  'organization'  has  the 
meaning  given  that  term  in  Application 
Note  1  of  §8A1.1  (Applicability-of 
Chapter  Eight). 

(ii)  In  General.— The  following  is  a 
non-exhaustive  list  of  factors  that  the 
court  shall  consider  in  determining 
whether,  as  a  result  of  the  offense,  the 
solvency  or  financial  security  of  an 
organization  that  was  a  publicly  traded 
company  or  that  had  more  than  1000 
employees  was  substantially 
endangered: 
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(I)  The  organization  became  insolvent 
or  suffered  a  substantial  reduction  in  the 
value  of  its  assets. 

(II)  The  organization  filed  for 
bankruptcy  under  Chapters  7,  11,  or  13 
of  the  Bankruptcy  Code  (title  11,  United 
States  Code). 

(III)  The  organization  suffered  a 
substantial  reduction  in  the  value  of  its 
equity  securities  or  the  value  of  its 
employee  retirement  accounts. 

(IV)  The  organization  substantially 
reduced  its  workforce. 

(V)  The  organization  substantially 
reduced  its  employee  pension  benefits. 

~     (VI)  The  liquidity  of  the  equity 
securities  of  a  publicly  traded  company 
was  substantially  endangered.  For 
example,  the  company  was  delisted 
from  its  primary  listing  exchange,  or 
trading  of  the  company's  securities  was 
halted  for  more  than  one  full  trading, 
day. 

11.  Application  of  Subsection 
(b)(13).- 

( A)  Definition. — For  purposes  of  this 
subsection,  'securities  law'  (i)  means  18 
U.S.C.  1348,  1350,  and  the  provisions  of 
law  referred  to  in  section  3(a)(47)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(47));  and  (ii)  includes  the 
rules,  regulations,  and  orders  issued  by 
the  Securities  and  Exchange 
Commission  pursuant  to  the  provisions 
of  law  referred  to  in  such  section. 

(B)  In  General. — A  conviction  under  a 
securities  law  is  not  required  in  order 
for  subsection  (b)(13)  to  apply.  This 
subsection  would  apply  in  the  case  of  a 
defendant  convicted  under  a  general 
fraud  statute  if  the  defendant's  conduct 
violated  a  securities  law.  For  example, 
this  subsection  would  apply  if  an  officer 
of  a  publicly  traded  company  violated 
regulations  issued  by  the  Securities  and 
Exchange  Commission  by  fraudulently 
influencing  an  independent  audit  of  the 
company's  financial  statements  for  the 
purpose^  of  rendering  such  financial 
statements  materially  misleading,  even 
if  the  officer  is  convicted  only  of  wire 
fraud. 

(C)  Nonapplicability  of  §  3B1.3  (Abuse 
of  Position  of  Trust  or  Use  of  Special 
Skill). — If  subsection  (b)(13)  applies,  do 
notapply  §3B1.3.". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  16,  as  redesignated  by  this 
amendment,  by  striking  subdivision  (v); 
and  by  redesignating  subdivisions  (vi) 
and  (vii)  as  subdivisions  (v)  and  (vi), 
respectively. 

The  Commentary  to  §  2B  1.1  captioned 
"Background"  is  amended  in  the  last 
paragraph  by  inserting  "(i)"  after  "(B)". 

Section  2E5.3  is  amended  in  the 
heading  by  adding  at  the  end; 


"Destruction  and  Failure  to  Maintain 
Corporate  Audit  Records". 

Section  2E5. 3(a)(2)  is  amended  to  read 
as  follows: 

"(2)  If  the  offense  was  committed  to 
facilitate  or  conceal  (A)  an  offense 
involving  a  theft,  a  fraud,  or  an 
embezzlement;  (B)  an  offense  involving 
a  bribe  or  a  gratuity;  or  (C)  an 
obstruction  of  justice  offense,  apply 
§2B1.1  (Theft,  Property  Destruction, 
and  Fraud),  §  2E5.1  (Offering, 
Accepting,  or  Soliciting  a  Bribe  or 
Gratuity  Affecting  the  Operation  of  an 
Employee  Welfare  or  Pension  Benefit 
Plan;  Prohibited  Payments  or  Lending  of 
Money  by  Employer  or  Agent  to 
Employees,  Representatives,  or  Labor 
Organizations),  or  §  2J1.2  (Obstruction 
of  Justice),  as  applicable.". 

The  Commentary  to  §  2E5.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "§"  before  "1027";  and  by 
inserting  ",  1520  "  after  "1027". 

Section  2jl.2(a)  is  amended  by 
striking  "12"  and  inserting  "14". 

Section  2J1.2(b)  is  amended  by  adding 
at  the  end  the  following: 

"(3)  If  the  offense  (A)  involved  the 
destruction,  alteration,  or  fabrication  of 
a  substantial  number  of  records, 
documents,  or  tangible  objects;  (B) 
involved  the  selection  of  any  essential 
or  especially  probative  record, 
document,  or  tangible  object,  to  destroy 
or  alter;  or  (C)  was  otherwise  extensive 
in  scope,  planning,  or  preparation, 
increase  by  2  levels.". 

The  Commentary  to  §  2J1.2  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  1519"  after  "1516". 

Section  2T4.1  is  amended  in  the  table 
by  striking  the  period  and  adding  at  the 
end  the  following: 

"(O)  More  than  $200,000,000        34 

"(P)  More  than  $400,000,000        36.". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  18  U.S.C.  1347  the 
following  new  lines: 

"18  U.S.C.  1348     2B1.1 

18  U.S.C.  1349     2X1.1 

18  U.S.C.  1350     2B1.1"." 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1512(c)  by  striking  "(c)"  and 
inserting  "(d)". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  18  U.S.C.  1512(b)  the 
following  new  line: 

"18  U.S.C.  1512(c)     2J1.2". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  18  U.S.C.  1518  the 
following  new  lines: 

"18  U.S.C.  1519    2J1.2 

18  U.S.C.  1520     2E5.3". 


Issues  for  Comment:  Corporate  Fraud 

1.  On  January  8,  2003,  the 
Commission  promulgated  a  temporary, 
emergency  amendment  in  response  to 
directives  contained  in  the  Sarbemes- 
Oxley  Act  of  2002.  The  Commission 
specified  an  effective  date  of  January  25, 
2003,  for  the  amendment.  The 
amendment  will  remain  in  effect  until 
the  Commission  repromulgates  the 
emergency  amendment  as  a  permanent 
amendment  under  the  Commission's 
general  promulgation  authority  at  28 
U.S.C.  994(p). 

(A)  As  part  of  that  emergency 
amendment,  the  Commission  expanded 
the  loss  table  in  §  2B1. 1(b)(1).  The 
amendment  provided  two  additional 
levels  to  the  table;  an  increase  of  28 
levels  for  offenses  in  which  the  loss 
exceeded  $200,000,000  and  an  increase 
of  30  levels  for  offenses  in  which  the 
loss  exceeded  $400,000,000.  The 
Commission  requests  comment 
regarding  whether,  when  it 
repromulgates  the  emergency 
amendment  as  a  permanent  amendment, 
the  loss  table  should  be  modified  more 
extensively  to  provide  increased 
offenses  levels  for  offenses  involving 
lower  loss  amounts.  The  Commission 
requests  comment  specifically  on  the 
following  three  options  and  invites 
public  comment  on  any  other 
alternative  loss  table: 

Section  §  2Bl. 1(b)(1)  is  amended  to 
read  as  follows: 

Option  A: 

"(1)  If  the  loss  exceeded  $5,000, 
increase  the  offense  level  as  follows: 


Loss  (apply  the  greatest) 


(A)  $5,000  or  less  

(B)  More  than  $5,000 

(C)  More  than  $10,000  \add  4 

(D)  More  than  $25,000  

(E)  More  than  $60,000 

(F)  More  than  $100,000 

(G)  More  than  $200,000  

(H)  More  than  $400,000  

(I)  More  than  $700,000  

(J)  More  than  $1,000,000  

(K)  More  than  $2,500,000 

(L)  More  than  $7,000,000  

(M)  More  than  $20,000,000  .. 
(N)  More  than  $50,000,000 
(O)  More  than  $100,000,000 
(P)  More  than  $200,000,000  . 


Increase  in 
level 


no  increase 
add  2 


adds 
adds 
add  10 
add  12 
add  14 
add  16 
add  18 
add  20 
add  22 
add  24 
add  26 
add  28 
add  30". 


Option  B: 

"(1)  If  the  loss  exceeded  $5,000, 
increase  the  offense  level  as  follows: 


Loss  (apply  the  greatest) 

Increase  in 
level 

(A)  $5,000  or  less  

(B)  More  than  $5,000 

no  increase 
add  2 

(C)  More  than  $10,000  

add  4 
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Loss  (apply  the  greatest) 


(D)  More  than  S25,000  

(E)  More  than  $50,000 

(F)  More  than  $100,000  

(G)  More  than  $200,000  

(H)  More  than  $400,000  

(I)  More  than  $800,000  

(J)  More  than  $1 ,600,000  

(K)  More  than  $3,200,000 

(L)  More  than  $7,000,000  

(M)  More  than  $20,000,000  . 
(N)  More  than  $50,000,000  . 
(O)  More  than  $100,000,000 
(P)  More  than  $200,000,000 


increase  in 
level 


add  6 
adds 
add  10 
add  12 
add  14 
add  16 
add  18 
add  20 
add  22 
add  24 
add  26 
add  28 
add  30.' 


Option  C: 

'"(1)  If  the  loss  exceeded  $5,000. 
increase  the  offense  level  as  follows: 


Loss  (apply  the  greatest) 


(A)  $5,000  or  less  

(B)  More  than  $5,000  ....' 

(C)  More  than  $10,000  

(D)  More  than  $30,000  

(E)  More  than  $70,000 

(F)  More  than  $100,000 

(G)  More  than  $200,000  

(H)  More  than  $400,000  

(I)  More  than  $600,000  

(J)  More  than  $800,000  

(K)  More  than  $1,000,000 

(L)  More  than  $2,500,000  

(M)  More  than  $7,000,000  ... 
(N)  More  than  $20,000,000  . 
(O)  More  than  $50,000,000  . 
(P)  More  than  $100,000,000 
(Q)  More  than  $200,000,000 
(R)  More  than  $400,000,000 


Increase  In 
level 


no  increase 
add  2 
add  4 
add  6 
add  8 
add  10 
add  12 
add  14 
add  16 
add  18 
add  20 
add  22 
add  24 
add  26 
add  28 
add  30 
add  32    • 
add  34.". 


Additionally,  the  Commission 
requests  comment  regarding  whether, 
when  it  repromulgates  the  emergency 
amendment  as  a  permanent  amendment, 
it  should  amend  §  2Bl.l{a)  to  provide  an 
alternative  base  offense  level,  either  in 
conjunction  with,  or  in  lieu  of,  an 
amendment  to  the  loss  table,  that  would 
apply  based  on  the  statutory  maximum 
term  of  imprisonment  applicable  to  the 
offense  of  conviction.  Specifically,  the 
Commission  requests  comment  on 
amending  §  2Bl.l(a)  to  read  as  follows: 
"(a)  Base  Offense  Level: 

(1)  7,  if  the  defendant  was  convicted 
of  an  offense  referenced  to  this 
guideline  for  which  the  maximum  term 
of  imprisonment  prescribed  by  law  is 
(5l[10l[15l[2Q]  years  or  more;  or 

(2)  6,  otherwise.". 

(B)  As  part  of  the  emergency 
amendment,  the  Commission 
promulgated  a  new  enhancement  at 
§  2Bl.l{bKl3)  that  provides  a  four  level 
enhancement  if  the  offense  involved  a 
violation  of  securities  law  and,  at  the 
time  of  the  offense,  the  defendant  was 
an  officer  or  director  of  a  publicly 
traded  company.  The  Commission 


requests  comment  regarding  whether, 
when  it  repromulgates  the  emergency 
amendment  as  a.permanent  amendment, 
it  should  expand  the  scope  of 
§  2Bl.l(b)(13)  to  include  other 
individuals  or  entities  who  may  have  a 
fiduciary  or  similar  statutory  duty  of 
trust  and  confidence  fb  the  investor.  For 
example,  should  the  Commission 
include  in  §  2Bl.l(b)(13)  a  registered 
broker  or  dealer  (see  15  U.S.C. 
78c{a)(47)),  an  associated  person  of  a 
registered  broker  or  dealer  (see  15  U.S.C. 
78c(18)),  an  investment  adviser  (see  15 
U.S.C.  80b-2(a)(ll)),  or  a  person 
associated  with  an  investment  adviser 
(see  15  U.S.C.  80b-2(a)(17))? 
Additionally,  should  the  Commission 
expand  the  scope  of  the  enhancement  to 
apply  to  entities  or  individuals  that  offer 
and  manage  securities,  commodities, 
and  futures  but  who  are  not  regulated 
under  securities  law  (as  defined  by  the 
Commission  in  Application  Note  11  of 
§  2B1.1,  effective  January  25,  2003)?  For 
example,  should  the  enhancement  apply 
in  cases  involving  violations  of  the 
Commodities  Exchange  Act  (7  U.S.C.  1 
et  seq.)  or  other  federal  laws  that  govern 
the  regulation  of  securities, 
commodities,  and  futures? 

The  Conunission  additionally 
requests  comment  regarding  whether, 
when  it  repromulgates  the  emergency 
=amendment  as  a  permanent  amendment, 
it  should  maintain  the  magnitude  of  the 
enhancement  in  §  2Bl.l{b)(13)  at  four 
levels.  If  not,  what  should  be  the 
magnitude  of  the  enhancement? 

2.  The  Commission  requests  comment 
regarding  whether  it  should  provide 
separate  guidelines  for  theft,  property 
destruction,  and  fraud  offenses  that 
currently  are  referenced  to  §  2B1.1.  If 
the  Commission  provided  separate 
guidelines  for  these  offenses,  what 
components  of  current  §  2B1.1  would  be 
appropriate  for  each  of  the  separate 
guidelines?  Would  the  definition  of 
"loss"  need  to  be  modified  in  any 
fashion  as  a  result  of  providing  separate 
guidehnes?  Should  the  Conmiission,  in 
conjunction  with,  or  in  lieu  of,  separate 
guidelines,  amend  §  2B1.1  to  provide 
separate  loss  tables  for  theft  and  fraud 
offenses?  If  so,  how  should  the 
Commission  determine  which  table 
would  be  applicable  to  the  offenses 
referenced  to  §  2B1.1?  For  example, 
should  the  Commission  use  the  pre- 
consolidation  Appendix  A  references  to 
determine  which  table  would  be 
applicable  to  an  offense? 

3.  The  Commission  has  received 
information  suggesting  that  in  certain 
cases  involving  fraud-related  contempt, 
courts  have  not  applied  the  appropriate 
guideline.  The  relevant  guideline, 
§  2J1.1  (Contempt),  directs  the  court  to 


apply  §  2X5.1  (Other  Offenses),  which 
in  turn  instructs  the  court  to  apply  the 
"most  analogous  guideline." 
Specifically,  in  certain  cases  in  which 
the  misconduct  constituting  contempt  is 
a  violation  of  a  court  order  enjoining 
fraudulent  behavior,  courts 
inappropriately  may  have  applied  the 
obstruction  of  justice  guideline.  §  211.2. 
instead  of  the  guideline  relating  to 
fraud,  §  2B1.1  (Theft.  Property  < 

Destruction,  and  Fraud).  The 
Commission  requests  comment 
regarding  whether  this  issue  should  be 
addressed  and.  if  so,  in  what  manner. 
For  example,  should  the  Commission 
add  an  application  note  to  §  2)1.1  that 
clarifies  that  for  offenses  in  which  the 
misconduct  constituting  contempt  is  a 
violation  of  a  judicial  order  enjoining 
fraudulent  behavior,  the  most  analogous 
guideline  is  §  2B  1.1?  Should  the 
application  note  more  generally  state 
that  for  offenses  in  which  the 
misconduct  constituting  contempt  is 
fraud,  the  most  analogous  guideline  is 
§  2B1.1?  hi  addition,  the  Commission 
has  received  information  suggesting  that 
the  enhancement  in  §  2B1. 1(b)(7)(C)  is 
not  always  applied  as  appropriate  in 
cases  involving  fraud-related  contempt. 
Should  the  Commission  clarify,  possibly 
in  the  same  application  note  discussed 
above,  that  in  contempt  cases  involving 
violations  of  court  orders  enjoining 
fraudulent  behavior,  the  enhancement 
in  §  2B1. 1(b)(7)(C)  should  apply? 
4.  The  emergency  amendment 
effective  January  25,  2003,  increased  the 
base  offense  level  in  §  2J1.2  (Obstruction 
of  Justice)  from  level  12  to  level  14  and 
provided  a  new  enhancement  in  §  2)1.2 
addressing  the  directive  relating  to  the 
destruction  of  evidence  and  offenses 
that  are  otherwise  extensive  in  scope, 
planning,  or  preparation.  The 
Commission  requests  comment 
regarding  whether,  in  light  of  these 
changes  to  §  2)1.2,  modifications  also 
should  be  made  to  §  2)1.3  (Perjury  or 
Subornation  of  Perjury;  Bribery  of 
Witness)  in  order  to  maintain 
proportionate  sentencing  between  these 
two  guidelines.  For  example,  should  the 
Commission  increase  the  base  offense 
level  in  §  2J1.3  or  increase  the 
magnitude  of  the  enhancement  of  the 
current  specific  offense  characteristics? 

2.  Campaign  Finance 

Synopsis  of  Proposed  Amendment 

This  proposed  amendment  responds 
to  the  Bipartisan  Campaign  Reform  Act 
of  2002  (the  "Act").  PubUc  Law  107- 
155.  Under  emergency  amendment 
authority,  the  Commission  promulgated 
a  temporary  amendment,  effective 
January  25.  2003.  to  implement  the  Act. 
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The  Commission  now  seeks  comment 
on  a  proposed  permanent  amendment  to 
implement  the  Act.  The  most  pertinent 
provision  for  the  Commission  is  section 
314,  which  states: 

"(a)  IN  GENERAL.— The  United  States 
Sentencing  Commission  shall — 

(1)  promulgate  a  guideline,  or  amend 
an  existing  guideline  under  section  994 

,  of  title  28.  United  States  Code,  in 
accordance  with  paragraph  (2),  for 
penalties  for  violations  of  the  Federal 
Campaign  Act  of  1971  and  related 
election  laws:  and 

(2)  submit  to  Congress  an  explanation 
of  any  guidelines  promulgated  under 
paragraph  (1)  and  any  legislative  or 
administrative  recommendations 
regarding  enforcement  of  the  Federal 
Campaign  Act  of  1971  and  related 
election  laws. 

(b)  CONSIDERATIONS.— The 
Commission  shall  provide  guidelines 
under  subsection  (a)  taking  into  account 
the  following  considerations: 

(1)  Ensure  that  the  sentencing 
guidelines  and  policy  statements  reflect 
the  serious  nature  of  such  violations  and 
the  need  for  aggressive  and  appropriate 
law  enforcement  action  to  prevent  such 
violations. 

(2)  Provide  a  sentencing  enhancement 
for  any  person  convicted  of  such 
violation  if  such  violation  involves — 

(A)  a  contribution,  donation,  or 
expenditure  from  a  foreign  soiu'ce; 

(B)  a  large  number  of  illegal 
transactions; 

(C)  a  large  aggregate  amount  of  illegal 
contributions,  donations,  or 
expenditures: 

(D)  the  receipt  or  disbursement  of 
governmental  funds;  and 

(E)  an  intent  to  achieve  a  benefit  from 
the  Federal  Government. 

(3)  Assure  reasonable  consistency 
with  other  relevant  directives  and 
guidelines  of  the  Commission. 

(4)  Account  for  aggravating  or 
mitigating  circumstances  that  might 
justify  exceptions,  including 
circumstances  for  which  the  sentencing 
guidelines  currently  provide  sentencing 
enhancements. 

(5)  Assure  the  guidelines  adequately 
meet  the  purposes  of  sentencing  under 
section  3553(a)(2)  of  title  18,  United 
States  Code.". 

Since  section  314  directed  the 
Commission  to  provide  a  guideline  for 
violations  of  the  Federal  Election 
Campaign  Act  of  1971  (the  "FECA")  and 
related  elections  laws,  examination  of 
the  FECA's  criminal  penalty  provisions 
(and  related  criminal  penalty 
provisions)  is  necessary.  Section 
309(d)(1)  of  the  FECA  sets  forth  the 
Act's  criminal  penalty  provisions  as 
follows: 


(1)  Violations  of  the  FECA  as  Penalized 
Under  Section  309(d)(1)(A) 

Section  309(d)(1)(A)  is  the  main 
penalty  provision  of  the  FECA  (2  U.S.C. 
437g(d)(l)(A)).  As  amended  by  section 
312  of  the  Act,  it  states  that  "[a)ny 
person  who  knowingly  and  willfully 
commits  a  violation  of  any  provision  of 
this  Act  which  involves  the  making, 
receiving,  or  reporting  of  any 
contribution,  donation,  or  expenditure 
(i)  aggregating  $25,000  or  more  during  a 
calendar  year  shall  be  fined  under  title 
18,  United  States  Code,  or  imprisoned 
for  not  more  than  5  years,  or  both;  or  (ii) 
aggregating  $2,000  or  more  (but  less 
than  $25,000)  during  a  calendar  year 
shall  be  fined  under  such  title, 
imprisoned  for  not  more  than  1  year,  or 
both.".  (Before  amendment  by  the  Act, 
section  309(d)(1)(A)  of  the  FECA 
provided  for  a  maximum  term  of 
imprisonment  of  one  year,  or  a  fine,  or 
both.) 

The  major  violations  of  the  FECA  to 
which  section  309(d)(1)(A)  applies  are: 

CA)  The  Ban  on  Soft  Money 

Section  323  of  the  FECA  (2  U.S.C. 
441i)  prohibits  national  political  party 
committees  (including  senatorial  and 
congressional  campaign  committees) 
from  accepting  soft  money  from  any 
person  (including  an  individual)  after 
November  6,  2002. 

(B)  Restrictions  on  Hard  Money 
Contributions 

The  FECA  limits  the  amount  of  hard 
money  that  may  be  contributed  to  a 
Federal  campaign.  The  FECA  limits  the 
amount  of  hard  money  that  persons 
other  than  multicandidate  political 
committees  may  contribute  as  follows: 

(i)  The  contribution  to  a  candidate  for 
Federal  office  may  not  exceed  $2,000 
per  election.  (The  limit  used  to  be 
$1,000;  see  section  315(a)(1)(A)  of  the 
FECA,  as  amended  by  section  307(a)(1) 
of  the  Act.) 

(ii)  The  contribution  to  a  national 
party  committee  may  not  exceed 
$25,000  per  calendar  year.  (The  limit 
used  to  be  $20,000;  see  section  . 
315(a)(1)(B)  of  the  FECA,  as  amended  by 
section  307(a)(2)  of  the  Act.) 

(iii)  The  contribution  to  any  other 
political  committee,  including  a 
political  action  committee  (PAC),  may 
not  exceed  $5,000  per  calendar  year. 
(No  change  in  the  former  law;  see 
section  315(a)(1)(C)  of  the  FECA.) 

(iv)  The  contribution  to  a  State  or 
local  political  party  may  not  exceed 
$10,000  per  calendar  year.  (The  limit 
used  to  be  $5,000;  see  section 
315(a)(1)(D)  of  the  FECA,  as  amended  by 
section  102(3)  of  the  Act.) 


The  FECA  limits  the  amount  of  hard 
money  that  multicandidate  political 
committees  may  contribute  as  follows: 

(i)  The  contriDution  to  a  candidate  for 
Federal  office  may  not  exceed  $5,000 
per  election.  [See  section  315(a)(2)(A)  of 
the  FECA.) 

(ii)  The  contribution  to  a  national 
party  committee  may  not  exceed 
$15,000  per  calendar  year.  [See  section 
315(a)(2)(B)  of  the  FECA.) 

(iii)The  contribution  to  any  other 
political  committee,  Including  a 
political  action  committee  (PAC),  may 
not  exceed  $5,000  per  calendar  year. 
(No  change  in  the  former  law;  see 
section  315(a)(2)(C)  of  the  FECA.) 

(iv)  The  contribution  to  a  State  or 
local  political  party  may  not  exceed 
$5,000  per  calendar  year.  (See  section 
315(a)(2)(C)  of  the  FECA.) 

(C)  The  Ban  on  Contributions  and 
Donations  by  Foreign  Nationals 

Section  319  of  the  FECA  (2  U.S.C. 
441e)  makes  it  "unlawful  for  (1)  a 
foreign  national,  directly  or  indirectly, 
to  make  (A)  a  contribution  or  donation 
of  money  or  other  thing  of  value,  or  to 
make  an  express  or  implied  promise  to 
make  a  contribution  or  donation,  in 
cormection  with  a  Federal,  State,  or 
local  election;  (B)  a  contribution  or 
donation  to  a  committee  of  a  political 
party;  or  (C)  an  expenditure, 
independent  expenditure,  or 
disbursement  for  an  electioneering 
communication  (within  the  meaning  of 
section  304(f](3));  or  (2)  a  person  to 
solicit,  accept,  or  receive  a  contribution 
or  donation  described  in  subparagraph 
(A)  or  (B)  of  paragraph  (1)  fi-om  a  foreign 
national.". 

"Foreign  national"  is  broadly  defined 
to  mean  (1)  a  foreign  principal,  as 
defined  in  the  Foreign  Agent 
Registration  Act  of  1938  (22  U.S.C. 
611(b));  or  (2)  an  individual  who  is  not 
a  citizen  or  national  of  the  United  States 
or  who  is  not  lawfully  admitted  for 
permanent  residence.  The  term  "foreign 
prinicipal"  includes  foreign 
goverimients  and  corporations. 

(D)  Restrictions  on  Electioneering 
Communications 

Section  304(f)  of  the  FECA.  as  added 
by  section  201  of  the  Act.  requires  any 
person  who  makes  a  disbursement  for 
the  direct  costs  of  producing  and  airing 
electioneering  communications 
exceeding  $10,000  in  a  calendar  year  to 
file  a  disclosure  statement  to  the  Federal 
Election  Coimnission. 

Section  316  of  the  FECA  (2  U.S.C. 
441b)  makes  it  unlawful  for  any  national 
bank,  a  corporation  organized  by 
authority  of  any  Federal  law,  or  any 
labor  union  to  make  a  contribution  or 
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expenditure  in  connection  with  any 
fedaral  election  to  any  federal  political 
office,  or  a  disbursement,  using  non- 
PAC  money,  for  an  "electioneering 
communication". 

An  electioneering  communication  is 
any  broadcast,  cable,  or  satellite 
communication  which  (A)  refers  to  a 
clearly  identified  candidate  for  Federal 
office;  (B)  is  made  within  60  days  before 
a  general  election  or  30  days  before  a 
primary  election.  The  communication 
must  be  targeted  to  the  pertinent 
electorate.  See  2  U.S.C.  434(f)(3)(C). 

(2)  Violations  of  Section  316(b) 

Section  309(d)(1)(B)  of  the  FECA 
states  that  "li]n  the  case  of  a  knowing 
and  willful  violation  of  section 
316(b)(3),  the  penalties  set  forth  in  this 
subsection  shall  apply  to  a  violation 
involving  an  amount  aggregating  $250 
or  more  during  a  calendar  year."  Such 
violation  of  section  316(b)(3)  may 
incorporate  a  violation  of  section  317(b), 
320,  or  321. 

Section  316(b)(3)  of  the  FECA  (2 
U.S.C.  44lb(b)(3))  makes  it  unlawful  for 
a  national  bank,  any  corporation 
organized  by  authority  of  any  law  of 
Congress,  or  any  labor  union  (A)  to  use 
a  political  fund  to  make  a  political 
contribution  or  expenditure  from  money 
or  anything  of  value  that  was  secured  by 
physical  force,  job  discrimination, 
financial  reprisals  (or  the  threat  thereof), 
or  from  dues,  fees,  or  other  money 
required  as  a  condition  of  membership 
in  the  labor  organization  or  as  a 
condition  of  employment;  (B)  who 
■  solicits  an  employee  for  contribution  to 
a  political  fund  to  fail  to  inform  the 
employee  of  the  purposes  of  the  fund  at 
the  time  of  the  solicitation;  and  (C)  who 
solicits  an  employee  for  contribution  to 
a  political  fund  to  fail  to  inform  the 
employee  of  his  right  to  refuse  to 
contribute  without  reprisal. 

The  sections  which  may  incorporate 
violations  of  section  316(b)(3)  of  the 
FECA  are  section  317(b),  which 
prohibits  government  contractors  from 
making  contributions  of  currency  in 
excess  of  $100  for  any  cartHidate  for 
Federal  office,  section  320  which 
prohibits  a  person  from  making  a 
contribution  in  the  name  of  another  or 
accepting  a  contribution  so  made,  and 
section  321,  which  prohibits  any  person 
from  making  contributions  of  currency 
in  excess  of  $100  for  any  candidate  for 
Federal  office. 

(3)  Fraudulent  Misrepresentations 
Under  Section  322 

Section  309(d)(1)(C)  of  the  FECA 
states  that  "[i]n  the  case  of  a  knowing 
and  willful  violation  of  section  322,  the 
penalties  set  forth  in  this  subsection 


shall  apply  without  regard  to  whether 
the  making,  receiving,  or  reporting  of  a 
contribution  or  expenditiu^  of  $1,000  or 
more  is  involved.".    • 

Section  322(a)  of  the  FECA  (2  U.S.C. 
44lh)  states  that  "(n]o  person  who  is  a 
candidate  for  Federal  office  or  an 
employee  or  agent  of  such  a  candidate 
shall  (1)  fraudulently  misrepresent 
himself  or  any  committee  or 
organization  under  his  control  as 
speaking  or  writing  or  otherwise  acting 
for  or  on  behalf  of  any  other  candidate 
or  political  party  or  employee  or  agent 
thereof  on  a  matter  which  is  damaging 
to  such  other  candidate  or  political 
party  or  employee  or  agent  thereof;  or. 
(2)  willfully  and  knowingly  participate 
in  or  conspire  to  participate  in  any  plan, 
scheme,  or  design  to  violate  paragraph 

(1).". 

Section  322(b)  states  that  "[n)o  person 

shall  (1)  fraudulently  misrepresent  the 
person  as  speaking,  writing,  or 
otherwise  acting  for  or  on  behalf  of  any 
candidate  or  political  party  or  employee 
or  agent  thereof  for  the  purpose  of 
soliciting  contributions  or  donations;  or 
(2)  willfully  and  knowingly  participate 
in  or  conspire  to  participate  in  any  plan, 
scheme,  or  design  to  violate  paragraph 
(1).". 

(4)  Conduit  Contributions  imder  Section 
320 

Section  309(d)(1)(D)  of  the  FECA 
states  that  "(ajny  person  who  knowingly 
and  willfully  commits  a  violation  of 
section  320  involving  an  amount 
aggregating  more  than  $10,000  during  a 
calendar  year  shall  be  (i)  imprisoned  for 
not  more  than  2  years  if  the  amount  is 
less  than  $25,000  (and  subject  to 
imprisonment  under  subparagraph  (A)  if 
the  amount  is  $25,000  or  more);  (ii) 
fined  not  less  than  300  percent  of  the 
amoimt  of  the  violation  and  not  more 
than  the  greater  of  (I)  $50,000;  or  (II) 
1.000  percent  of  the  amount  involved  in 
the  violation;  or  (iii)  both  imprisoned 
under  clause  (i)  and  fined  under  clause 

(ii).". 

Section  320  of  the  FECA  (2  U.S.C. 
44lf)  states  that  "(njo  person  shall  make 
a  contribution  in  the  name  of  another 
person  or  knowingly  permit  his  name  to 
be  used  to  effect  such  a  contribution, 
and  no  person  shall  knowingly  accept  a 
contribution  made  by  one  person  in  the 
name  of  another  person.". 

In  addition  to  changes  made  to  the 
FECA,  section  302  of  the  Act  amended 
section  607  of  title  18,  United  States 
Code,  to  make  it  "unlawful  for  any 
person  to  solicit  or  receive  a  donation  of 
money  or  other  thing  of  value  in 
connection  with  a  Federal,  State,  or 
local  election  from  a  person  who  is 
located  in  a  room  or  building  occupied 


in  the  discharge  of  official  duties  by  an 
officer  or  employee  of  the  United  States. 
It  shall  be  unlawful  for  an  individual 
who  is  an  officer  or  employee  of  the 
Federal  Government,  including  the 
President,  Vice  President,  and  Members 
of  Congress,  to  solicit  or  receive  a 
donation  of  money  or  other  thing  of 
value  in  connection  with  a  Federal, 
State,.or  local  election,  while  in  any 
room  or  building  occupied  in  the 
discharge  of  official  duties  by  an  officer 
or  employee  of  the  United  States,  from 
any  person.".  The  penalty  is  a  fine  of 
not  more  than  $5,000,  not  more  than  3 
years  or  imprisonment,  or  both. 

In  order  to  implement  the  directive  in 
the  Act,  this  proposed  amendment 
expands  the  scope  of  Chapter  Two,  Part 
C  (Offenses  hivolving  Public  Officials) 
by  providing  within  that  Part  a  new 
guideline  for  offenses  under  the  FECA    - 
and  related  offenses.  A  new  guideline, 
rather  than  amendment  of  an  existing 
guideline,  seems  more  appropriate  to 
implement  the  directive.  Currently  there 
exists  no  guideline  which  already 
incorporates  the  elements  of  the  FECA 
and  related  offenses,  although  the  fraud 
guideline  in  particular  (§  2B1.1)  and  the 
public  corruption  guidelines  to  a  lesser 
degree  (Chapter  Two,  Part  C)  provide 
some  overlap  inthe  elements  of  the 
offense  and  aggravating  conduct.  In 
addition,  the  enhancements  required  to 
be  added  by  the  directive  in  the  Act 
would  fit  nicely  into  a  guideline 
devoted  solely  to  campaign  finance 
offenses  but  would  prove  unwieldy  if 
added  to  the  fraud  or  public  corruption 
guidelines,  which  cover  so  many  other 
non-campaign  finance  offenses. 

The  proposed  amendment  provides 
for  a  base  offense  level  of  level  8.  The 
statutorily  authorized  maximum  term  of 
imprisonment  for  the  conduct  covered 
by  the  proposed  guideline  was  raised  by 
the  Act  from  one  year  for  all  such 
offenses  to  two  years  for  some  offenses 
and  five  years  for  others.  The  base 
offense  level  is  set  at  level  8  in 
recognition  of  the  relative  similarity  of 
these  offenses  to  fraud  offenses  covered 
by  §  2B  1.1  and  public  corruption 
offenses  covered  by  Chapter  Two,  Part 
C.  A  base  offense  level  of  level  8  both 
insures  proportionality  with  relatively 
similar  offenses  and  permits  various 
sentencing  enhancements  directed  by 
the  Act  to  operate  as  well. 

The  proposed  amendment  also  creates 
a  number  of  specific  offense 
characteristics  in  response  to  the 
directive  in  section  314(b)  of  the  Act. 
First,  the  directive  requires  the 
Conunission  to  provide  an  enhancement 
if  the  offense  involved  a  large  aggregate 
amount  of  illegal  contributions, 
donations,  or  expenditures.  To  address 
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this  consideration,  the  proposed 
amendment  provides  a  specific  offense 
characteristic,  at  subsection  (b)(1),  that 
uses  the  fraud  loss  table  in  §  2B1.1  to 
incrementally  increase  the  offense  level 
according  to  the  dollar  amoimt  of  the 
illegal  transactions.  This  approach 
would  foster  proportionality  with 
related  guidelines,  notably  the  fraud 
guideline  and  the  public  corruption 
guidelines  (which  also  reference  the 
fraud  loss  table)  and  would  provide 
incremental,  rather  than  a  flat, 
punishment  according  to  the  dollar 
amount  involved  in  the  offense. 

The  proposed  amendment  provides 
commentary  to  explain  that  "illegal 
transactions"  include  any  conduct 
prohibited  by  the  FECA  and  related 
election  laws  and,  with  respect  to  dollar 
amounts  limited  by  the  FECA,  only 
those  amounts  that  exceed  the  amount 
a  person  may  legitimately  contribute, 
solicit,  or  expend.  The  proposed 
amendment  also  provides  references  in 
the  definition  to  die  FECA's  definitions 
of  "contribution"  and  "expenditure". 

Second,  the  proposed  amendment 
provides  a  two  part  enhancement  at 
subsection  (b)(2),  providing  for  the 
greater  of  a  two  level  enhancement  if  the 
offense  involved  a  contribution, 
donation,  or  expenditure  from  a  foreign 
national  and  a  four  level  enhancement 
if  the  offense  involved  a  contribution, 
donation,  or  expenditure  from  a  foreign 
government  or  organization. 

Third,  the  proposed  amendment 
provides  an  alternative  pronged 
enhancement  at  subsection  (b)(3)  if  (1) 
the  offense  involved  a  donation, 
contribution,  or  expenditure, 
disbursement,  or  receipt  of  government 
funds,  or  (2)  the  defendant  conunitted 
the  offense  for  the  purpose  of  achieving 
a  specific,  identifiable  nonmonetary 
Federal  benefit.  The  proposed 
amendment  defines  "governmental 
funds"  to  mean  any  Federal,  State,  or 
local  funds.  It  is  anticipated  that  this 
enhancement  will  apply  in  situations 
such  as  using  goverimiental  funds 
awarded  in  a  contract  to  make  a 
donation  or  contribution.  The  FECA 
itself  addresses  this  type  of  situation  but 
in  very  few  places.  For  example,  section 
317  of  the  FECA,  2  U.S.C.  441c, 
prohibits  any  person  who  enters  into  a 
contract  with  the  United  States  for  the 
rendition  of  services,  the  provision  of 
materials,  supplies,  or  equipment,  or  the 
selling  of  any  land  or  property  to  the 
United  States,  if  the  payment  from  the 
United  States  is  to  be  made  in  whole  or 
in  part  from  funds  appropriated  from 
Congress  and  before  completion  of  or 
negotiation  for  the  contract,  to  make  or 
solicit  a  contribution  of  money  or 
anything  of  value  to  a  political  pafty. 


committee,  or  candidate  for  public 
office  or  to  any  person  for  a  political 
purpose.  (This  provision  does  not 
prohibit,  however,  the  establishment  of 
a  segregated  accoimt  to  be  used  for 
political  purposes.)  The  concern  behind 
this  provision  of  the  FECA,  therefore,  is 
to  prevent  the  use  of  federal  funds  for 
political  purposes.  The  same  concern 
pertains  to  State  and  local  funds  as  well. 
It  is  also  anticipated  that  this 
enhancement  will  apply  in  situations  in 
which  a  State  or  local  elected  official 
uses  State  or  local  resources  to  finance 
his  or  her  campaign  for  Federal  office. 

Commentary  is  provided  for  the 
alternative  prong  in  subsection  (b)(3)(B) 
on  the  intent  to  achieve  a  specific, 
identifiable  nonmonetary  Federal 
benefit  to  make  clear  that  the  intent  of 
this  prong  is  not  to  enhance  the 
sentence  for  seeking  heightened  access 
to  public  officials  generally;  rather,  the 
enhancement  provides  greater 
punishment  for  defendants  who  are 
seeking  some  specific  benefit  such  as  a 
Presidential  pardon  or  information 
proprietary  to  the  government. 

Fourth,  the  amendment  proposes  to 
add  an  enhancement  at  subsection  {b)(4) 
if  the  defendant  engaged  in  thirty  or 
more  illegal  transactions  during  the 
course  of  the  offense,  whether  or  not  the 
defendant  was  convicted  of  the  conduct. 
This  enhancement  is  added  in  response 
to  the  directive  to  provide  an 
enhancement  if  the  offense  involved  a 
large  number  of  illegal  transactions. 

Fifth,  the  amendment  proposes  to  add 
an  enhancement  at  subsection  (b)(5)  if 
the  contribution,  donation,  or 
expenditiu-e  was  obtained  through,  or  a 
solicitation  was  made  by,  intimidation, 
threat  of  harm,  including  pecuniary 
harm,  or  coercion. 

Sixth,  the  proposed  amendment 
provides  a  cross  reference  in  the  new 
guideline  to  either  the  bribery  guideline 
or  the  gratuity  guideline,  if  the  offense 
involved  such  conduct  and  the  resulting 
offense  level  is  greater  than  that 
determined  under  the  new  guideline. 

The  proposed  amendment  also 
amends  the  guideline  on  fines  for 
individual  defendants,  §  5E1.2,  to  set 
forth  the  fine  provisions  unique  to 
FECA.  This  part  of  the  amendment  also 
provides  that  the  defendant's 
participation  in  a  conciliation 
agreement  with  the  Federal  Election 
Commission  pursuant  to  section  309  of 
the  FECA  may  be  a  potentially 
legitimate  factor  for  the  court  to 
consider  in  evaluating  where  to 
sentence  an  offender  within  the 
presumptive  fine  guideline  range. 

The  proposed  amendment  also 
includes  counts  under  this  proposed 
guideline  imder  the  grouping  provision 


under  §  3Dl.2(d).  Finally,  the  Statutory 
Index  is  amended  to  incorporate  these 
offenses. 

Proposed  Amendment 

Chapter  Two,  Part  C  is  amended  in 
the  heading  by  adding  at  the  end  "AND 
VIOLATIONS  OF  FEDERAL  ELECTION 
CAMPAIGN  LAWS". 

Chapter  Two,  Part  C  is  amended  by 
striking  the  introductory  commentary  in 
its  entirety. 

Chapter  Two,  Part  C  is  amended  by 
adding  at  the  end  the  following  new 
guideline  and  accompanying 
commentary: 

"§  2C1.8.  Making,  Receiving,  or  Failing 
to  Report  a  Contribution,  Donation,  or 
Expenditure  in  Violation  of  the  Federal 
Election  Campaign  Act;  Fraudulently 
•Misrepresenting  Campaign  Authority; 
Soliciting  or  Receiving  a  Donation  in 
Coimection  with  an  Election  While  on 
Certain  Federal  Property 

(a)  Base  Offense  Level:  8 

(b)  Specific  Offense  Characteristics 

(1)  If  the  value  of  the  illegal 
transactions  exceeded  $5,000,  increase 
by  the  number  of  levels  from  the  table 
in  §  2B1.1  (Theft,  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount. 

(2)  (Apply  the  greater)  If  the  offense 
involved,  directly  or  indirectly,  an 
illegal  transaction  made  by  or  received 
from — 

(A)  a  foreign  national,  increase  by  2 
levels;  or 

(B)  a  government  of  a  foreign  country, 
increase  by  4  levels. 

(3)  If  (A)  the  offense  involved  the 
contribution,  donation,  solicitation, 
expenditure,  disbursement,  or  receipt  of 
governmental  funds;  or  (B)  the 
defendant  committed  the  offense  for  the 
purpose  of  obtaining  a  specific, 
identifiable  non-monetary  Federal 
benefit,  increase  by  2  levels. 

(4)  If  the  defendant  engaged  in  30  or 
more  illegal  transactions,  increase  by  2 
levels. 

(5)  If  the  offense  involved  a 
contribution,  donation,  solicitation,  or 
expenditure  made  or  obtained  through 
intimidation,  threat  of  pecuniary  or 
other  harm,  or  coercion,  increase  by  4 
levels. 

(c)  Cross  Reference 

(1)  If  the  offense  involved  a  bribe  or 
gratuity,  apply  §2Cl.l  (Offering,  Giving. 
Soliciting,  or  Receiving  a  Bribe; 
Extortion  Under  Color  of  Official  Right) 
or  §  2C1.2  (Offering,  Giving,  Soliciting, 
or  Receiving  a  Gratuity),  as  appropriate, 
if  the  resulting  offense  level  is  greater 
than  the  offense  level  determined  above. 
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Commentary 

Statutory  Provisions:  2  U.S.C.  437g{d)(l), 
439a,  441a,  441a-l,  441b,  441c,  44ld,  441e, 
441f,  441g.  441h(a),  441i.  44lk;  18  U.S.C. 
607.  For  additional  provision(s),  see 
Statutory  Index  (Appendix  A). 

Application  Notes 

1.  Definitions. — For  purposes  of  this 
guideline: 

'Foreign  national'  has  the  meaning 
given  that  term  in  section  319(b)  of  the 
Federal  Election  Campaign  Act  of  1971, 
2  U.S.C.  441e(b). 

'Government  of  a  foreign  country'  has 
the  meaning  given  that  term  in  section 
1(e)  of  the  Foreign  Agents  Registration 
Act  of  1938  (22  U.S.C.  611(e)). 

'Governmental  fund^'  means  money, 
assets,  or  property,  of  the  United  States 
government,  of  a  State  government,  or  of 
a  local  government,  including  any 
branch,  subdivision,  department, 
agency,  or  other  component  of  any  such 
government.  'State'  means  any  of  the 
fifty  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam,  the 
Northern  Mariana  Islands,  or  American 
Samoa.  'Local  government'  means  the 
government  of  a  political  subdivision  of 
a  State. 

'Illegal  transaction'  means  (A)  any 
contribution,  donation,  solicitation,  or 
expenditure  of  money  or  anything  of 
value,  or  any  other  conduct,  prohibited 
by  the  Federal  Election  Campaign  Act  of 
1971,  2  U.S.C.  431  et  seq;  (B)  any 
contribution,  donation,  solicitation,  or 
expenditure  of  money  or  anything  of 
value  made  in  excess  of  the  amount  of 
such  contribution,  donation, 
solicitation,  or  expenditure  that  may  be 
made  vmder  such  Act;  and  (C)  in  the 
case  of  a  violation  of  18  U.S.C.  607,  any 
solicitation  or  receipt  of  money  or 
anything  of  value  imder  that  section. 
TTie  terms  'contribution'  and 
'expenditure'  have  the  meaning  given 
those  terms  in  section  301(8)  and  (9)  of 
the  Federal  Election  Campaign  Act  of 
1971  (2  U.S.C.  431(8)  and  (9)), 
respectively. 

2.  Application  of  Subsection 
(b)(3)(B).— Subsection  (b)(3)(B)  provides 
an  enhancement  for  a  defendant  who 
commits  the  offense  for  the  purpose  of 
achieving  a  specific,  identifiable  non- 
monetary Federal  benefit  that  does  not 
rise  to  the  level  of  a  bribe  or  a  gratuity. 

Subsection  (b)(3)(B)  is  not  intended  to 
apply  to  offenses  imder  this  guideline  in 
which  the  defendant's  only  motivation 
for  commission  of  the  offense  is 
generally  to  achieve  increased  visibility 
with,  or  heightened  access  to,  public 
officials.  Rather,  subsection  (b)(3)(B)  is 
intended  to  apply  to  defendants  who 


commit  the  offense  to  obtain  a  specific, 
identifiable  non-monetary  Federal 
benefit,  such  as  a  Presidential  pardon  or 
information  proprietary  to  the 
government. 

3.  Application  of  Subsection  (b)(4). — 
Subsection  (b)(4)  shall  apply  if  the 
defendant  engaged  in  any  combination 
of  30  or  more  illegal  transactions  during 
the  course  of  the  offense,  whether  or  not 
the  illegal  transactions  resulted  in  a 
conviction  for  such  conduct. 

4.  Departure  Provision. — In  a  case  in 
which  the  defendant's  conduct  was  part 
of  a  systematic  or  pervasive  corruption 
of  a  governmental  function,  process,  or 
office  that  may  cause  loss  of  public 
confidence  in  government,  an  upward 
departure  may  be  warranted.". 

Section  3Dl.2(d)  is  amended  by 
inserting  ",  2C1.8"  after  "2C1. 7". 

The  Commentary  to  §  5E  1.2  captioned 
"Application  Notes"  is  amended  in  the 
second  sentence  of  Note  5  by  striking 
"and"  after  "Control  Act;"  and  by     , 
inserting  before  the  period  at  the  end 
the  following: 

";  and  2  U.S.C.  437g(d)(l){D),  which 
authorizes,  for  violations  of  the  Federal 
Election  Campaign  Act  under  2  U.S.C. 
441f,  a  fine  up  to  the  greater  of  $50,000 
or  1,000  percent  of  the  amount  of  the 
violation,  and  which  requires,  in  the 
case  of  such  a  violation,  a  minimum  fine 
of  not  less  than  300  percent  of  the 
amoimt  of  the  violation. 

There  may  be  cases  in  which  the 
defendant  has  entered  into  a 
conciliation  agreement  with  the  Federal 
Election  Commission  under  section  309 
of  the  Federal  Election  Campaign  Act  of 
1971  in  order  to  correct  or  prevent  a 
violation  of  such  Act  by  the  defendant. 
The  existence  of  a  conciliation 
agreerrient  between  the  defendant  and 
Federal  Election  Commission,  and  the 
extent  of  compliance  with  that 
conciliation  agreement,  may  be 
appropriate  factors  in  determining  at 
what  point  within  the  applicable  fine 
guideline  range  to  sentence  the 
defendant,  imless  the  defendant  began 
negotiations  toward  a  conciliation 
agreement  after  becoming  aware  of  a 
criminal  investigation". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  before  the  line 
referenced  to  7  U.S.C.  6  the  following 
new  lines: 

"2U.S.C.  437g(d)2Cl.8 
2  U.S.C.  439a  2C1.8 
2  U.S.C.  441a  2C1.8 
2  U.S.C.  441a-l  2C1.8 
2  U.S.C.  441b  2C1.8 
2  U.S.C.  441c  2C1.B 
2U.S.C.  44ld     2C1.8 
2  U.S.C.  441e    2C1.8 
2U.S.C.  44lf    2C1.8 


2U.S.C.  441g     2C1.8 

2  U.S.C.  441h(a)     2C1.8 

2  U.S.C.  441i     2C1.8 

2  U.S.C.  441k     2C1.8". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  18  U.S.C.  597  the 
following  new  line: 

"18  U.S.C.  607     2C1.8". 

3.  Use  of  Body  Armor  in  a  Crime  of 
Violence  or  Drug  Trafficking  Crime 

Synopsis  of  Proposed  Amendment 

In  December  2002,  the  Commission 
published  general  issues  for  comment 
[see  67  FR  77532)  regarding  how  to 
implement  the  directive  in  section 
11009  of  the  21st  Century  Department  of 
Justice  Appropriations  Authorization 
Act  (the  "Act"),  Public  Law  107-273. 
The  directive  requires  the  Sentencing 
Commission  to  "review  and  amend  the 
Federal  sentencing  guidelines  and  the 
policy  statements  of  the  Commission,  as 
appropriate,  to  provide  an  appropriate 
sentencing  enhancement  for  any  crime 
of  violence  (as  defined  in  section  16  of 
title  18,  United  States  Code)  or  drug 
trafficking  crime  (as  defined  in  section 
924(c)  of  title  18.  United  States  Code) 
(including  a  crime  of  violence  or  drug 
trafficking  crime  that  provides  for  an 
enhanced  punishment  if  committed  by 
the  use  of  a  deadly  or  dangerous 
weapon  or  device)  in  which  the 
defendant  used  body  armor."  The  Act 
further  states  that  it  is  the  sense  of 
Congress  that  any  such  enhancement 
should  be  at  least  two  levels. 

In  response  to  the  directive,  the 
proposed  amendment  provides  for  a 
new  adjustment  at  §  3A1.5  (Use  of  Body 
Armor)  for  the  use  of  body  armor  in  an 
offense  involving  a  crime  of  violence  or 
drug  trafficking  crime.  A  proposed 
application  note  provides  definitions  of 
"crime  of  violence",  "drug  trafficking 
crime",  and  "body  armor". 

The  definitions  of  "crime  of  violence" 
and  "drug  trafficking  crime"  are  those 
required  by  the  directive.  Consequently, 
the  definition  of  "drug  trafficking 
crime"  (taken  from  18  U.S.C.  924(c)(2)) 
includes  any  felony  punishable  under 
the  Controlled  Substances  Act,  and  the 
definition  of  "crime  of  violence"  (taken 
from  18  U.S.C.  16)  includes  offenses 
that  involve  the  use  or  attempted  use  of 
physical  force  against  property  as  well 
as  persons.  Both  of  these  definitions  are 
somewhat  broader  than  the  definitions 
of  "crime  of  violence"  and  drug 
trafficking  offense"  used  in  a  nuinber  of 
other  guidelines.  The  definition  of 
"body  armor"  is  borrowed  from  the 
statutory  definition  provided  in  18 
U.S.C.  921(a)(35)- 

Background  commentary  is  proposed 
to  provide  a  cite  for  the  directive 
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underpinning  the  new  guideline.  A 
conforming  amendment  is  proposed  for 
the  heading  of  Part  A  of  Chapter  Three 
to  accommodate  the  expanding  scope  of 
that  part. 

An  issue  for  comment  follows  the 
proposed  amendment  requesting 
comment  regarding  whether  the 
adjustment  for  use  of  body  armor  should 
be  defendant  based  or  relevant  conduct 
bas^. 

Proposed  Amendment 

Chapter  Three,  Part  A,  is  amended  in 
the  heading  by  striking  "VICTIM- 
RELATED"  and  inserting  "GENERAL". 

Chapter  Three,  Part  A,  is  amended  by 
adding  at  the  end  the  following  new 
guideline: 

"§3A1.5.  Use  of  Body  Armor  in  Drug 
Trafficking  Offenses  and  Crimes  of 
Violence 

If  the  offense  (1)  was  a  drug  trafficking 
crime  or  a  crime  of  violence;  and  (2) 
involved  the  use  of  body  armor,  increase 
by  [2][4][6]  levels. 

Commentary 

Application  Note: 

1.  Definitions. — For  purposes  of  this 
guideline: 

'Body  armor'  means  any  product  sold 
or  offered  for  sale,  in  interstate  or 
foreign  commerce,  as  personal 
protective  body  covering  intended  to 
protect  against  gunfire,  regardless  of 
whether  the  product  is  to  be  worn  alone 
or  is  sold  as  a  complement  to  another 
product  or  garment.  See  18  U.S.C. 
921{a)(35). 

'Crime  of  violence'  has  the  meaning 
given  thait  term  in  18  U.S.C.  16. 

'Drug  trafficking  crime'  has  the 
meaning  given  that  term  in  18  U.S.C. 
924(c)(2). 

Background:  This  section  implements 
the  directive  in  the  James  Guelff  and 
Chris  McCurley  Body  Armor  Act  of 
2002  (section  11009(d)  of  the  21st 
Century  Department  of  Justice 
Appropriations  Authorization  Act, 
Public  Law.  107-273).". 

Issue  for  Comment 

The  proposed  amendment  provides 
an  increase  if  the  offense  was  a  drug 
trafficking  crime  or  a  crime  of  violence 
and  involved  the  use  of  body  armor.  The 
Commission  requests  comment 
regarding  whether  the  adjustment  for 
body  armor  should  be  based  on  all 
conduct  within  the  scope  of  relevant 
conduct,  as  proposed,  or  based  on  the 
actions  of  only  the  defendant;  i.e., 
should  the  enhancement  apply  only  if 
the  defendant  used  or  directed  the  use 
of  body  armor,  rather  than  if  the  offense 
generally  involved  the  use  of  body 


armor?  Alternatively,  should  the 
enhancement  provide  a  two  level 
increase  ff  the  offense  generally 
involved  the  use  of  body  armor  and  a 
heightened  increase  (e.g.,  4  or  6  levels) 
if  the  defendant  used  or  directed  the  use 
of  body  armor?  If  so,  what  should  be  the 
extent  of  the  increase? 

4.  Oxycodone 

Synopsis  of  Proposed  Amendment 

This  proposed  amendment  responds 
to  proportionality  issues  in  the 
sentencing  of  oxycodone  trafficking. 
Oxycodone  is  an  opium  alkaloid  found 
in  certain  prescription  pain  relievers 
such  as  Percocet  and  Oxycontin.  This 
prescription  drug  is  generally  sold  in 
pill  form,  and  the  sentencing  guidelines 
currenUy  establish  penalties  for 
oxycodone  trafficking  based  on  the 
entire  weight  of  the  pill.  The 
proportionality  issues  arise  because  of 
the  formulations  of  the  different 
medicines  and  because  different 
amounts  of  oxycodone  are  foimd  in  pills 
of  identical  weight. 

As  an  example  of  the  first  issue,  the 
drug  Percocet  contains  the  non- 
prescription pain  reliever 
acetaminophen  in  addition  to 
oxycodone.  The  weight  of  the 
oxycodone  component  accounts  for  a 
very  small  proportion  of  the  total  weight 
of  the  pill.  This  is  in  contrast  to 
Oxycontin  in  which  the  weight  of  the 
oxycodone  accounts  for  a  substantially 
greater  proportion  of  the  weight  of  the 
pill.  For  example,  a  Percocet  pill 
containing  five  milligrams  of  oxycodone 
weighs  approximately  550  milligrams 
(oxycodone  accoimting  for  0.9  percent 
of  the  total  weight  of  the  pill)  while  the 
weight  of  an  Oxycontin  pill  containing 
10  milligrams  of  oxycodone  is 
approximately  135  milligrams 
(oxycodone  accounting  for  7.4  percent 
of  the  total  weight).  Consequently,  at 
sentencing,  the  same  five  year  sentence 
results  from  the  trafficking  of  364 
Percocet  pills  or  1,481  Oxycontin  pills. 
Additionally,  the  total  amount  of  the 
narcotic  oxycodone  involved  in  this 
example  is  vastly  different  depending 
on  the  drug.  The  364  Percocets  produce 
1 .6  grams  of  actual  oxycodone  while  the 
1,481  Oxycontin  pills  produce  14.8 
grams  of  oxycodone. 

The  second  issue  results  fi-om 
differences  in  the  formulation  of 
Oxycontin.  Three  different  amounts  of 
oxycodone  (10,  20,  and  40  milligrams) 
are  contained  in  pills  of  identical  weight 
(135  milligrams).  As  a  result,  an 
individual  trafficking  in  a  peirticular 
number  of  Oxycontin  pills  would 
receive  the  same  sentence  regardless  of 


the  amount  of  oxycodone  contained  in 
the  pills. 

To  remedy  these  proportionality 
issues  it  is  proposed  that  sentences  for 
oxycodone  offenses  be  calculated  using 
the  weight  of  the  actual  oxycodone 
instead  of  the  current  mechanism  of 
calcidating  the  weight  of  the  entire  pill. 
Currently,  the  Drug  Equivalency  Tables 
in  §  2D1.1  equate  1  gram  of  oxycodone 
mixture  to  500  grams  of  marihuana.  The 
proposal  would  equate  1  gram  of  actual 
oxycodone  to  6,700  grams  of  marihuana. 
This  equivalency  would  keep  penalties 
for  offenses  involving  10  milligrams  of 
Oxycontin  identical  to  current  levels  but 
would  increase  penalties  for  all  other 
doses  of  Oxycontin.  At  the  same  time, 
penalties  for  Percocet  would  be 
substantially  reduced. 

Proposed  Amendment 

Section  2D1.1  is  amended  in 
subdivision  (B)  of  the  "*Notes  to  Drug 
Quantity  Table"  by  adding  at  the  end 
the  following  new  paragraph: 

"The  term  'Oxycodone  (actual)'  refers 
to  the  weight  of  the  controlled 
substance,  itself,  contained  in  the  pill  or 
capsule.". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  9  by  striking  "or 
methamphetamine"  and  inserting 
"methamphetamine,  or  oxycodone". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equivalency  Tables 
in  the  subdivision  captioned  "Schedule 
I  or  II  Opiates*"  by  striking  "1  gm  of 
Oxycodone  =  500  gm  of  marihuana"  and 
inserting  "1  gm  of  Oxycodone  (actual)  = 
6700  gm  of  marihuana". 

5.  The  21st  Century  Department  of 
Justice  Appropriations  Authorization 
Act 

Issue  for  Comment 

In  December  2002,  the  Commission 
published  general  issues  for  comment 
(see  67  FR  77532)  on  implementation  of 
directives  in  the  21st  Century 
Department  of  Justice  Appropriations 
Authorization  Act  (the  "Act"),  Pub.  L. 
107-273.  The  Commission  seeks 
additional  public  comment  on  the 
issues  pertaining  to  section  11008(e)  of 
the  Act,  as  set  forth  herein.  Section 
11008(e)  directs  the  Commission  as 
follows: 

"(1)  IN  GENERAL.— Pursuant  to  its 
authority  under  section  994  of  title  28, 
United  States  Code,  the  United  States 
Sentencing  Commission  shall  review 
and  amend  the  Federal  sentencing 
guidelines  and  the  policy  statements  of 
the  conmiission,  if  appropriate,  to 
provide  an  appropriate  sentencing 


enhancement  for  offenses  involving 
influencing,  assaulting,  resisting, 
impeding,  retaliating  against,  or 
threatening  a  Federal  judge,  magistrate 
judge,  or  any  other  official  described  in 
section  111  or  115  of  title  18,  United 
States  Code. 

(2)  FACTORS  FOR 
CONSIDERATION.— In  carrying  out  this 
section,  the  United  States  Sentencing 
Commission  shall  consider,  with  respect 
to  each  offense  described  in  paragraph 

(^^  .  r 

(A)  any  expression  of  congressional 
intent  regarding  the  appropriate 
penalties  for  the  offense; 

(B)  the  range  of  conduct  covered  by 
the  offense; 

(C)  the  existing  sentences  for  the    ■ 

offense; 

(D)  the  extent  to  which  sentencing 
enhancements  within  the  Federal 
guidelines  and  the  authority  of  the  court 
to  impose  a  sentence  in  excess  of  the 
applicable  guideline  range  are  adequate 
to  ensure  punishment  at  or  near  the 
maximum  penalty  for  the  most 
egregious  conduct  covered  by  the 
offense; 

(E)  the  extent  to  which  the  Federal 
sentencing  guideline  sentences  for  the 
offense  have  been  constrained  by 
statutory  maximum  penalties; 

(F)  the  extent  to  which  the  Federal 
sentencing  guidelines  for  the  offense 
adequately  achieve  the  purposes  of 
sentencing  as  set  forth  in  section 
3553(a)(2)  of  title  18,  United  States 
Code; 

(G)  the  relationship  of  the  Federal 
sentencing  guidelines  for  the  offense  to 
the  Federal  sentencing  guidelines  for 
other  offenses  of  comparable 
seriousness; 

(H)  any  other  factors  that  the 
Commission  considers  to  be 
appropriate.". 

Section  111  of  title  18,  United  States 
Code,  makes  it  unlawful  to  forcibly 
assault,  resist,  oppose,  impede, 
intimidate,  or  interfere  with  (A)  any 
person  designated  in  section  1114  of 
title  18  [i.e.,  any  officer  or  employee  of 
the  United  States,  including  any 
member  of  the  imiformed  services  in  the 
performance  of  that  person's  official 
duties,  or  any  person  assisting  that 
person  in  the  performance  of  those 
official  duties);  or  (B)  any  person  who 
formerly  served  as  a  person  designated 
in  section  1114  on  account  of  that 
person's  performance  of  official  duties 
during  the  term  of  service. 

The  Act  increased  the  statutory 
maximum  term  of  imprisonment  for 
offenses  under  18  U.S.C.  Ill  from  three 
years  to  eight  years;  and  for  the  use  of 
a  dangerous  weapon  or  inflicting  bodily 
injury  in  the  commission  of  an  offense 


under  18  U.S.C.  Ill,  from  ten  to  20 
years. 

Section  115  of  title  18,  United  States 
Code,  makes  it  unlawful  to  (A)  assault, 
kidnap,  or  murder,  attempt  or  conspire 
to  kidnap  or  murder,  or  threaten  to 
assault,  kidnap,  or  murder,  a  member  of 
the  immediate  family  of  a  United  States 
official,  a  United  States  judge,  a  Federal 
law  enforcement  officer,  or  an  official 
whose  killing  would  be  a  crime  under 
18  U.S.C.  1114;  or  (B)  threaten  to 
assault,  kidnap,  or  murder  a  United 
States  official,  a  United  States  judge,  a 
Federal  law  enforcement  officer,  or  an 
official  whose  killing  would  be  a  crime 
under  18  U.S.C.  1114;  in  order  to 
impede,  intimidate,  or  interfere  with  the 
performance  of  the  official's  official 
duties. 

Section  115  of  title  18,  United  States 
Code,  also  makes  it  unlawful  to  assault, 
kidnap,  or  murder,  attempt  or  conspire 
to  kidnap  or  murder,  or  threaten  to 
assault,  kidnap,  or  murder,  a  former 
United  States  official,  a  United  States 
judge,  a  Federal  law  enforcement 
officer,  or  an  official  whose  killing 
would  be  a  crime  imder  18  U.S.C.  1114, 
or  a  member  of  the  former  official's 
immediate  family,  in  retaliation  for  the 
performance  of  the  official's  duties 
during  the  official's  term  of  service. 
The  Act  increased  the  maximum 
terms  of  imprisonment  for  threatened 
assaults  under  18  U.S.C.  115  from  three 
to  six  years,  and  for  all  other  threats 
under  18  U.S.C.  115,  from  five  to  ten 
years. 

In  addition,  the  Act  also  increased  the 
maximum  term  of  imprisonment  under 
18  U.S.C.  876  from  five  years  to  10  years 
for  mailing  a  communication  to  a 
^  United  States  judge,  a  Federal  law 
enforcement  officer,  or  an  official 
covered  by  18  U.S.C.  1114  containing  a 
threat  to  kidnap  or  injure  any  person 
(the  penalty  remained  five  years  for 
mailing  such  a  communication  to  any 
other  person). 

The  Act  also  increased  the  maximum 
term  of  imprisonment  under  18  U.S.C. 
876  from  two  years  to  10  years  for 
mailing,  with  the  intent  to  extort 
anything  of  value,  a  communication  to 
a  United  States  judge,  a  Federal  law 
enforcement  officer,  or  an  official 
covered  by  18  U.S.C.  1114  containing  a 
threat  to  injury  another's  property  or 
reputation  or  a  threat  to  accuse  another 
of  a  crime  (the  penalty  remained  two 
years  for  mailing  such  a  commimication 
to  any  other  person).  The  other  statutory 
maximum  terms  of  imprisonment  for 
offenses  under  18  U.S.C.  876  were  not 
changed  by  the  Act.  Mailing  threatening 
communications  containing  a  ransom 
demand  for  the  release  of  a  kidnapped 
person  or  containing  a  threat  to  kidnap 


with  the  intfent  to  extort  something  of 
value  remain  punishable  by  up  to  20 
years'  imprisonment. 

The  Act  contained  a  number  of  other 
miscellaneous  provisions  directly  or 
indirectly  affecting  the  guidelines,  as 
described  below. 

The  Commission  requests  comment 
on  the  following: 

1.  Should  the  Commission  provide  an 
enhancement  in  the  assault  guidelines 
for  offenses  involving  influencing, 
assaulting,  resisting,  impeding, 
retaliating  against,  or  threatening  a 
Federal  judge,  magistrate  judge,  or  any 
other  official  described  in  18  U.S.C.  Ill 
or  115?  If  so,  what  would  be  an 
appropriate  increase  for  such 
enhancement?  Are  there  additional, 
related  enhancements  that  the 
Commission  should  provide  in  the 
assault  guidelines,  particularly  given  the 
directive  to  consider  providing 
sentences  at  or  near  the  statutory 
maximum-  for  the  most  egregious  cases? 
Would  such  an  enhancement  be 
appropriate  for  other  Chapter  Two 
guidelines  that  cover  these  offenses, 
such  as  the  guidelines  covering 
attempted  murder  (§  2A2.1),  kidnapping 
(§  2A4.1),  and  threatening 
communications  (§  2A6.1)?  Should  the 
Commission  increase  the  three  level 
adjustment  in  §  3A1.2  (Official  Victims), 
and  if  so,  what  should  be  the  extent  of 
the  adjustment  [e.g.,  should  the 
adjustment  at  §  3A1.2  be  [41(51(61 
levels)? 

2.  Do  the  current  base  offense  levels 
in  each  of  the  assault  and  threatening, 
communications  guidelines  provide 
adequate  punishment  for  the  covered 
conduct?  ff  not,  what  would  be 
appropriate  base  offense  levels  for 

§§  2A2.2,  2A2.3,  2A2.4.  and  2A6.1?  For 
example,  should  the  base  offense  level 
for  offenses  involving  obstructing  or 
impeding  officers  under  §  2A2.4  be  level 
15,  the  same  as  for  aggravated  assault, 
and  contain  the  same  enhancements  as 
the  aggravated  assault  guideline,  so  that 
an  assault  of  an  official  unaccompanied 
by  serious  bodily  injury  would 
nevertheless  be  severely  punished? 

3.  Should  the  Commission  consider 
more  comprehensive  amendments  to  the 
assault  guidelines  as  part  of,  or  in 
addition  to,  its  response  to  the 
directives?  For  example,  should  the 
Commission  consolidate  §§  2A2.3  and 
2A2.4?  Should  the  Commission  amend 

§  2A2. 3(b)(1)  to  provide  a  two  level 
enhancement  for  bodily  injury?  Some 
commentators  have  argued  that  such  an 
amendment  would  bring  the  minor  and 
aggravated  assault  guidelines  more  in 
line  with  one  another  because  there  may 
be  cases  in  which  an  assault  that  does 
not  qualify  as  an  aggravated  assault 
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under  §  2A2.2  nevertheless  involves 
bodily  injiuy.  Are  there  any  other 
application  issues  pertaining  to  the 
assault  guidelines  that  the  Commission 
should  address? 

4.  Section  3001  of  the  Act  amends  18 
U.S.C.  1512  (relating  to  tampering  with 
a  witness,  victim,  or  an  informant)  in  a 
number  of  ways.  Section  3001  expands 
the  scope  of  section  1512  to  cover  the 
use  of  physical  force  or  threat  of 
physical  force  with  the  intent  to 
influence,  delay,  or  prevent  the 
testimony  of  any  person  in  an  official 
proceeding,  or  induce  any  person  to 
withhold  testimony  or  alter,  destroy, 
mutilate,  or  conceal  an  object  with  the 
intent  to  impair  the  integrity  or 
availability  of  the  object  for  use  in  an 
official  proceeding. 

Section  3001  also  increases  the 
statutory  maximum  penalties  for 
violations  of  section  1512  that  involve 
the  use  or  attempted  use  of  physical 
force  from  10  years'  to  20  years' 
imprisonment  (statutory  maximum  term 
of  imprisonment  under  section  1512  is 
20  years  for  attempted  murder  and  10 
years  for  the  threatened  use  of  physical 
force).  Additionally,  conspiracy  to 
commit  an  offense  under  section  1512 
or  under  18  U.S.C.  1513  (relating  to 
retaliating  against  a  witness,  victim,  or 
an  informant)  are  now  subject  to  the 
same  penalties  as  those  prescribed  for 
the  offense  the  commission  of  which 
was  the  object  of  the  conspiracy. 

The  Commissioil,  as  part  of  tne 
emergency  amendment  implementing 
the  Sarbanes-Oxley  Act,  increased  the 
base  offense  level  in  §  2J1.2  (Obstruction 
of  Justice)  from  level  12  to  level  14  (see 
Proposed  Amendment  1 ,  proposing  to 
repromulgate  the  temporary,  emergency 
amendment  as  a  permanent 
amendment).  The  Commission  requests 
comment  regarding  whether  the  offense 
levels  in  §  2J1.2  further  should  be 
increased  in  response  to  the  maximum 
statutory  penalties  provided  for  these 
offenses,  and  if  so,  what  should  be  the 
extent  of  the  increase?  For  example, 
should  the  Commission  increase  further 
the  base  offense  level  in  §  2J1.2  and,  if 
so,  to  what  offense  level?  Should  the 
Commission  increase  the  magnitude  of 
the  eight  level  enhancement  at 
subsection  (b)(1)  for  offenses  that 
involve  causing  or  threatening  to  cause 
physical  injury  to  a  person,  or  property 
damage,  in  order  to  obstruct  the 
administration  of  justice?  Alternatively, 
should  the  Commission  increase  the 
magnitude  of  the  enhancement  at 
subsection  (b)(1)  only  for  offenses  which 
involve  actual  physical  injury  to  a 
person?  In  addition,  are  higher  offense 
levels  needed  specifically  for  cases 
under  section  1513  involving 


particularly  severe  retaliation  against 
government  witnesses,  or  is  the 
availability  of  departures  for  such  cases 
sufficient?  See,  e.g..  United  States  v. 
Levy.  250  F.3d  1015  (6th  Cir.  2001). 
Should  an  enhancement  be  added  to 
§  3C1.1  (Obstructing  or  Impeding  the 
Administration  of  Justice)  for 
threatening,  intimidating,  tampering 
with,  or  retaliating  against,  a  witness, 
and  if  so,  what  should  be  the  extent  of 
the  enhancement? 

5.  The  Act  contains  a  number  of 
miscellaneous  provisions  that  may  make 
amendments  to  the  guidelines 
appropriate  as  follows: 

(A)  Section  14102  amends  section  3  of 
the  Sherman  Act  (15  U.S.C.  3)  by 
providing  a  mjiximum  fine  of 
$10,000,000  for  any  corporation,  and  a 
maximum  fine  of  $350,000  emd  three 
years'  imprisonment  for  any  person  who 
monopolizes,  or  attempts  to 
monopolize,  or  combines  or  conspires 
with  any  other  person  or  persons,  to 
monopolize  any  part  of  the  trade  or 
commerce  in  or  between  any  of  the 
States,  the  District  of  Columbia,  the  . 
territories  of  the  United  States,  and 
foreign  states.  Should  the  Commission 
provide  a  Statutory  Index  reference  to 

§  2R1.1  (Bid-Rigging,  Price-Fixing  or 
Market  Allocation  Agreements  Among 
Competitors)  for  this  offense?  In 
addition,  an  amendment  to  Application 
Note  5  of  §  5E1.2  (Fines  for  Individual 
Defendants)  may  be  appropriate  to 
incorporate  the  special  fine  provision. 

(B)  Section  3005  of  the  Act  amends  21 
U.S.C.  841  (relating  to  drug  penalties) 
and  960  (relating  to  drug  import  and 
export  penalties)  to  clarify  that 
supervised  release  requirements  for 
violations  of  those  sections  apply 
notwithstanding  18  U.S.C.  3583.  An 
amendment  to  §  5D1.2  (Term  of 
Supervised  Release)  may  be  appropriate 
to  incorporate  this  provision. 

(C)  Section  2103  of  the  Act  amends  18 
U.S.C.  3565(b)  and  3583(g)  to  require 
mandatory  revocation  of  probation  and 
supervised  release,  respectively,  for 
testing  positive,  as  part  of  drug  testing, 
of  illegal  cofitrolled  substances  more 
than  three  times  over  the  course  of  one 
year.  Amendments  to  §  7B1.3 
(Revocation  of  Probation  or  Supervised 
Release)  may  be  appropriate  to 
incorporate  this  provision.  In  addition, 
the  Commission  requests  comment 
regarding  whether  §  7B1.3  should  be 
amended  to  address  more 
comprehensively  other  provisions 
requiring  mandatory  revocation  of 
probation  of  supervised  release  for 
certain  violations. 

(D)  Section  3007  of  the  Act  made  a 
technical  amendment  to  18  U.S.C. 
3583(d)  to  clarify  that  restitution  is  an 


appropriate  condition  of  supervised 
release.  An  amendment  to  §  5D1.3 
(Conditions  of  Supervised  Release)  may 
be  appropriate  to  incorporate  this 
provision. 

6.  Cybercrime 

Issue  for  Comment 

On  December  18,  2002,  the 
Commission  published  a  general  issue 
for  comment  regarding  section  225  of 
the  Homeland  Security  Act  of  2002  (the 
Cyber  Security  Enhancement  Act  of 
2002),  Public  Law  107-296.  See  67  FR 
77532.  The  Commission  seeks 
additional  public  comment  on  more 
detailed  questions  pertaining  to  section 
225  as  set  forth  herein. 

Section  225  directs  the  Commission  to 
review  and  amend,  if  appropriate,  the 
sentencing  guidelines  and  policy 
statements  applicable  to  persons 
convicted  of  an  offense  imder  section 
1030  of  title  18,  United  States  Code,  to 
ensure  that  the  sentencing  guidelines 
and  policy  statements  reflect  the  serious 
nature  of  such  offenses,  the  growing 
incidence  of  such  offenses,  and  the  need 
for  an  effective  deterrent  and 
appropriate  punishment  to  prevent  such 
offenses. 

The  directive  also  includes  a  number 
of  factors  for  the  Commission  to 
consider,  including  the  potential  and 
actual  loss  resulting  from  the  offense, 
the  level  of  sophistication  and  planning 
involved  in  the  offense,  whether  the 
offense  was  committed  for  purposes  of 
commercial  advantage  or  private 
financial  benefit,  whether  the  defendant 
acted  with  malicious  intent  to  cause 
harm  in  committing  the  offense,  the 
extent  to  which  the  offense  violated  the 
privacy  rights  of  individuals  harmed, 
whether  the  offense  involved  a 
computer  used  by  the  government  in 
furtherance  of  national  defense,  national 
security,  or  the  administration  of  justice, 
whether  the  violation  was  intended  to, 
or  had  the  effect  of,  significantly 
interfering  with  or  disrupting  a  critical 
infrastructure,,  and  whether  the 
violation  was  intended  to,  or  had  the 
effect  of,  creating  a  threat  to  public 
health  or  safety,  or  injury  to  any  person. 

Section  1030  of  title  18,  United  States 
Code,  proscribes  a  variety  of  conduct 
relating  to  the  misuse  of  computers, 
including  conduct  relating  to  the 
obt£iining  and  communicating  of 
restricted  information  [see  18  U.S.C. 
1030(a)(1)),  the  unauthorized  accessing 
of  information  from  financial 
institutions,  the  United  States 
government  and  "protected  computers" 
[see  18  U.S.C.  1030(a)(2)),  the 
unauthorized  accessing  of  a  government 
computer  [see  18  U.S.C.  1030(a)(3)), 
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fraud  [see  18  U.S.C.  1030(a)(4)),  the 
damaging  of  a  protected  computer 
resulting  in  certain  types  of  specified 
harms  (see  18  U.S.C.  103Q(a)(5)). 
trafficking  in  passwords  (see  18  U.S.C. 
1030(a)(6)).  and  extortionate  threats  to 
cause  damage  to  a  "protected  computer" 
(see  18  U.S.C.  1030(a)(7)).  The  statutory 
maximums  for  violations  of  section 
1030  range  from  one  year  to  life, 
depending  upon  the  subsection  violated 
and.  in  certain  cases,  whether  certain 
aggravating  factors  are  present.  For 
example,  although  a  violation  of 
subsection  (a)(2)  generally  carries  a 
statutory  maximum  term  of 
imprisonment  of  one  year,  if  the  offense 
was  committed  for  piuposes  of 
commercial  advantage  or  private 
financial  gain  (or  one  of  the  other 
aggravating  conditions  is  met)  the 
statutory  maximum  term  of 
imprisonment  is  five  years  (see  18 
U.S.C.  1030(c)(2)(B)).  Section  1030  also 
provides  heightened  penalties  for 
subsequent  offenses.  Currently 
Appendix  A  (Statutory  Index)  references 
convictions  of  section  1030  to  §§  2B1.1 
(Theft,  Fraud,  and  Property 
Destruction),  2B2.3  (Trespass),  2B3.2 
(Extortion  by  Force  or  Threat  of  Injury 
or  Serious  Damage),  and  2M3.2 
(Gathering  National  Defense 
Information)  depending  on  the  conduct 
involved  in  the  offense. 

Tn  response  to  the  directive,  the 
Commission  is  required  to  consider  the 
eight  identified  factors  and  "the  extent- 
to  which  the  guidelines  may  or  may  not 
account  for  them."  Certain  factors  that 
the  Commission  must  consider  relate  to, 
and  in  some  instances  mirror,  either 
aggravating  factors  that  result  in  higher 
statutory  penalties  imder  18  U.S.C. 
1030,  or  elements  of  certain  offenses 
under  18  U.S.C.  1030.  For  example,  the 
Commission  has  been  directed  to 
consider  "whether  the  offense  was 
committed  for  purposes  of  commercial 
advantage  or  private  financial  benefit." 
As  noted  above,  this  factor  is 
specifically  referenced  in  the  statute  as 
an  aggravating  factor  with  respect  to 
violation^  of  section  1030(a)(2).  The 
current  guidelines,  however,  do  not 
provide  for  enhanced  punishment  for 
violations  of  section  1030(a)(2)  that 
involve  this  aggravated  purpose. 
Similarly,  the  Commission  has  been 
directed  to  consider  "whether  the 
offense  involved  a  computer  used  by  the 
government  in  furtherance  of  national 
defense,  national  security,  or  the 
administration  of  justice."  Violations  of 
section  1030(a)(5)  require  proof  of  one 
of  five  specified  harms,  one  of  which  is 
"damage  affecting  a  computer  system 
used  by  or  for  a  government  entity  in 


furtherance  of  the  administration  of 
justice,  national  defense,  or  national 
security."  (see  18  U.S.C.  1030(a)(5)(A) 
and  (B)).  The  guidelines  currently  do 
not  provide  for  an  enhanced 
punishment  when  this  type  of  harm 
results  from  a  violation  of  section 
1030(a)(5).  Certain  other  factors  that  the 
Commission  must  consider  already  may 
be  taken  into  account,  in  part  or  in 
whole,  by  the  existing  guidelines.  For 
example,  one  factor  that  the 
Commission  must  consider  is  "the  level 
of  sophistication  and  planning  involved 
in  the  offense."  Cmrently, 
§  2Bl. 1(b)(8)(C)  provides  a  two  level 
increase  and  a  minimimi  offense  level  of 
12  for  offenses  that  involve 
sophisticated  means.  This  factor, 
therefore,  may  be  at  least  partially 
accounted  for  by  the  existing  guidelines. 

The  Commission  requests  comment 
regarding  how  it  should  address  the 
directive  and  the  extent  to  which  the 
eight  factors  have  or  have  not  been 
accounted  for  by  the  guidelines.  In 
addition,  the  Commission  requests 
comment  regarding  whether  it  should 
provide  enhancements  in  any  of  the 
guidelines  that  pertain  to  violations  of 
18  U.S.C.  1030  (e.g.,  §§  2B1.1,  2B2.3. 
2B3.2.  and  2M3.2)  based  on  any  of  the 
factors  listed  in  the  directive?  If  so, 
which  factors  should  be  the  bases  for 
enhancements?  What  level 
enhancements  (e.g.,  [2]  or  [4]  levels) 
would  be  appropriate  and  should  the 
Commission  provide  a  minimiun 
offense  level  for  any  enhancement? 
Should  any  of  the  factors  listed  in  the 
directive  be  identified  in  the  guidelines 
as  encouraged  bases  for  upward 
departure?  If  so,  for  which  violations  of 
section  1030  and  under  which 
guidelines?  Should  any  such 
enhancements  or  departure  provisions 
be  limited  so  as  to  apply  only  to  specific 
violations  of  18  U.S.C.  1030,  and  if  so. 
which  ones? 

Alternatively,  should  the  Commission 
structure  an  enhancement  in  any  of  the 
relevant  guidelines  to  apply  to 
convictions  under  18  U.S.C.  1030,  in 
general,  or  under  certain  subsections  of 
section  1030  that  the  Commission  may 
identify  as  warranting  increased 
punishment?  If  any  such  enhancement 
is  limited  to  certain  subsections,  what 
subsections  should  trigger  that 
enhancement?  Should  the  Commission 
provide  an  enhancement  in  the  relevant 
guidelines  that  applies  based  on  a 
combination  of  a  conviction  under 
section  1030  and  certain  serious 
conduct  (e.g.,  conduct  relating  to  one  of 
the  eight  factors  contained  in  the 
directive,  an  aggravating  factor  resulting 
in  an  increased  statutory  maximum 
imder  the  statute,  or  a  particular 


element  of  an  offense  imder  section 
1030)  that  may  be  pertinent  to  the 
particular  guideline  imder  which  the 
defendant  is  being  sentenced?  For  any 
enhancement  that  the  Commission  may 
promulgate  in  response  to  this  directive,  . 
what  level  enhancement  would  be 
appropriate  (e.g.,  [2]  [4]  levels)? 

The  Cyber  Security  Enhancement  Act 
of  2002  also  increased  the  statutory 
maximum  term  of  imprisonment  for 
convictions  under  18  U.S.C. 
1030(a)(5)(A)(i)  (intentional  dainage  to  a 
protected  computer)  when  certain 
aggravating  conduct  is  present.  The 
statute  now  provides  a  maximum  term 
of  imprisonment  of  twenty  years' 
imprisonment  if  the  offender  knowingly 
or  recklessly  caused  or  attempted  to 
cause  serious  bodily  injury  and  provides 
a  statutory  maximum  of  life 
imprisonment  if  the  offender  knowingly 
or  recklessly  caused  or  attempted  to 
cause  death.  The  Commission  requests 
comment  regarding  whether  the  current 
enhancement  for  an  o^nse  involving  a 
conscious  or  reckless  risk  of  death  or 
serious  bodily  injury  in  §2Bl.l(b)(ll), 
which  provides  a  two  level 
enhancement  and  a  minimum  offense 
level  of  14,  is  sufficient  in  light  of  the 
increased  statutory  maximum  terms  of 
imprisomnent  for  convictions  with 
aggravating  conduct  under  18  U.S.C. 
1030(a)(5)(A)(i).  Alternatively,  should 
the  Commission  provide  an  upward 
departure  for  such  convictions?  Should 
the  Commission  provide  a  cross 
reference  in  §  2B  1.1  to  the  appropriate 
Chapter  Two,  Part  A,  Subpart  1 
(Homicide)  guideline  in  order  to 
account  for  18  U.S.C.  1030(a)(5)(A)(i) 
offenses  that  result  in  death? 

Application  Note  2(A)(v)(III)  of 
§  2B1.1  provides  a  special  rule  of 
construction  regarding  offenses 
involving  unlawful  access  to  a  protected 
computer.  That  rule  states  that  for  such 
offenses,  actual  loss  includes  the 
pecuniary  harm  of  reasonable  costs  to 
the  victim  of  conducting  a  damage 
assessment  and  restoring  the  system  and 
data  to  their  condition  prior  to  the 
offense,  and  any  lost  revenue  due  to 
interruption  of  service.  This  rule  differs 
slightly  from  the  statutory  definition  of 
loss  provided  in  18  U.S.C.  1030(e)(ll), 
which  was  amended  by  the  USA 
PATRIOT  Act,  Public  Law  107-56,  to 
include,  in  addition  to  the  factors 
already  included  in  the  guidelines,  the 
cost  of  responding  to  an  offense,  the  cost 
of  restoring  the  program  or  information 
to  its  condition  prior  to  the  offense,  and 
any  cost  incurred  or  other  consequential 
damages  incurred  because  of 
interruption  of  service.  Should  the 
Commission  modify  the  guidelines'  rule 
to  mirror  the  statutory  definition  of  loss? 
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Should  the  Commission  provide  any 
additional  clarification  of  the  definition 
of  loss  for  cybercrime  offenses  in  any  of 
the  relevant  guidelines,  including 
§2B3.2  (Extortion)? 

Additionally,  the  Act  increased  the   » 
statutory  maximum  term  of 
imprisoiunent  for  offenses  under  18 
U.S.C.  2701  (unlawful  access  to  stored 
communications).  In  particular,  the  Act 
increased  the  maximum  penalty  for  a 
first  offense  committed  for  purposes  of 
commercial  advantage,  malicious 
destruction  or  damage,  or  private 
commercial  gain  from  one  year  to  five 
years'  imprisonment,  and  for 
subsequent  offenses  fi-om  two  years'  to 
ten  years'  imprisonment.  The  scope  of 
these  heightened  penalties  (as  set  forth 
in  18  U.S.C.  2701(b)(1))  also  was 
expanded  to  apply  to  offenses 
conunitted  "in  furtherance  of  any 
criminal  or  tortious  act  in  violation  of 
the  Constitution  or  laws  of  the  United 
States  or  any  State."  The  penalties  for 
all  other  offenses  under  18  U.S.C.  2701 
were  increased  from  a  statutory 
maximum  of  six  months'  imprisonment 
to  a  maximum  of  one  year 
imprisonment  for  a  first  offense,  and  a 
maximum  of  five  years'  imprisonment 
for  subsequent  offenses.  Currently,  the 
guidelines  do  not  reference  18  U.S.C. 
2701  offenses.  The  Commission  requests 
comment  regarding  whether  it  should 
amend  Appendix  A  (Statutory  Index)  to 
include  a  reference  to  18  U.S.C.  2701, 
arid  if  so,  to  which  guideline  or 
guidelines  should  the  statute  be 
referenced?  Additionally,  if  the 
Commission  does  reference  the  statute 
in  Appendix  A,  are  there  any 
enhancements  that  the  Commission 
should  provide  in  any  relevant 
guideline  in  light  of,  or  relating  to,  the 
heightened  penalties  set  forth  in  18 
U.S.C.  2701(b)? 

[FR  Doc:.  03-112.3  Filed  1-16-03;  8:45  ami 

BILLING  CODE  221 0-01 -U 


SOCIAL  SECURITY  ADMINISTRATION 

The  Ticket  to  Work  and  Work 
Incentives  Advisory  Panel  Meeting 

AGENCY:  Social  Security  Administration 
(SSA). 

ACTION:  Notice  of  meeting. 

DATES:  February  10,  2003, 10  a.m.— 3 
p.m.*;  Februar>- 11,  2003,  5  a.m.— 5 
p.m.:  February  12,  2003,  9  a.m.— 1  p.m. 

,*The  full  deliberative  panel  meeting  ends 
at  3  p.m.  The  standing  committees  of  the 
Panel  will  meet  from  3:15  p.m.  until  6:15 
p.m. 


ADDRESSES:  Ritz-CarUon  Hotel 
(Pentagon  City),  1250  South  Hayes 
Street,  Arlington,  VA  22202.  Phone: 
(703) 415-5000. 

SUPPLEMENTARY  INFORMATION: 

Type  of  meeting:  This  is  a  quarterly 
meeting  open  to  the  public.  The  public 
is  invited  to  participate  by  coming  to  the 
address  listed  above.  Public  comment 
will  be  taken  during  the  quarterly 
meeting.  The  public  is  also  invited  to 
submit  comments  in  writing  on  the 
implementation  of  the  Ticket  to  Work 
and  Work  Incentives  Improvement  Act 
(TWWIIA)  of  1999  at  any  time. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Social  Security 
Administration  (SSA)  announces  a 
meeting  of  the  Ticket  to  Work  and  Work 
Incentives  Advisory  Panel  (the  Panel). 
Section  101(f)  of  Public  Law  106-170 
establishes  the  Panel  to  advise  the 
Commissioner  of  SSA,  the  President, 
and  the  Congress  on  issues  related  to 
work  incentives  programs,  planning  and 
assistance  for  individuals  with 
disabilities  as  provided  under  section 
101(f)(2)(A)  of  the  TWWIIA.  The  Panel 
is  also  to  advise  the  Commissioner  on 
matters  specified  in  section  101(f)(2)(B) 
of  that  Act,  including  certain  issues 
related  to  the  Ticket  to  Work  and  Self- 
Sufficiency  Program  established  under 
section  101(a)  of  that  Act. 

Interested  parties  are  invited  to  attend 
the  meeting.  The  Panel  will  use  the 
meeting  time  to  receive  briefings,  hear 
presentations,  conduct  full  Panel 
deliberations  on  the  implementation  of 
TWWIIA  and  receive  public  testimony. 
The  topics  for  the  meeting  will  include 
discussion  of  the  Panel's  Third  Annual 
Interim  Report  to  Congress,  SSA's  early 
intervention  demonstration  project  and 
agency  updates  from  SSA  and  HHS. 

The  Panel  will  meet  in  person 
commencing  on  Monday,  February  10, 
2003  from  10  a.m.  to  3  p.m.  (standing 
committee  meetings  from  3:15  p.m.  to 
6:15  p.m.):  Tuesday,  February  11,  2003 
from  9  a.m.  to  5  p.m.;  and  Wednesday, 
February  12,  2003  from  9  a.m.  to  1  p.m. 

Agenda:  The  Panel  will  hold  a 
quarterly  meeting.  Briefings, 
presentations,  full  Panel  deliberations 
and  other  Panel  business  will  be  held 
Monday,  Tuesday  and  Wednesday, 
February  10, 11,  and  12,  2003.  Public 
testimony  will  be  heard  in  person 
Monday,  February  10,  2003  froni  2:30 
p.m.  to  3  p.m.  and  on  Wednesday, 
February  12,  2002  from  9  a.m.  to  9:30 
a.m.  Members  of  the  public  must 
schedule  a  timeslot  in  order  to 
comment.  In  the  event  that  the  public 
comments  do  not  take  up  the  scheduled 
time  period  for  public  comment,  the 


Panel  will  use  that  time  to  deliberate 
and  conduct  other  Panel  business. 

Individuals  interested  in  providing 
testimony  in  person  should  contact  the 
Panel  staff  as  outlined  below  to 
schedule  time  slots.  Each  presenter  will 
be  called  on  by  the  Chair  in  the  order 
in  which  they  are  scheduled  to  testify 
and  is  limited  to  a  maximum  five- 
minute  verbal  presentation.  Full  written 
testimony  on  "TWWIIA  Implementation, 
Qo  longer  than  5  pages,  may  be 
submitted  in  person  or  by  mail,  fax  or 
email  on  an  on-going  basis  to  the  Panel 
for  consideration. 

Since  seating  may  be  limited,  persons 
interested  in  providing  testimony  at  the 
meeting  should  contact  the  Panel  staff 
by  e-mailing  Kristen  M.  Breland,  at 
kristen.m.breland@ssa.gov  or  calling 
(202) 358-6423. 

The  full  agenda  for  the  meeting  will 
be  posted  on  the  Internet  at  http:// 
www.ssa.gov/work/panel  at  least  one 
week  before  the  meeting  or  can  be 
received  in  advance  electronically  or  by 
fax  upon  request. 

Contact  Information:  Anyone 
requiring  information  regarding  the 
Panel  should  contact  the  TWWIIA  Panel 
staff.  Records  are  being  kept  of  all  Panel 
proceedings  and  will  be  available  for 
public  inspection  by  appointment  at  the 
Panel  office.  Anyone  requiring 
information  regarding  the  Panel  should 
contact  the  Panel  staff  by: 

•  Mail  addressed  to  Social  Security 
Administration,  Ticket  to  Work  and 
Work  Incentives  Advisory  Panel  Staff, 
400  Virginia  Avenue,  SW,  Suite  700, 
Washington,  DC,  20024. 

•  Telephone  contact  with  Kristen 
Breland  at  (202)  358-6423. 

•  Fax  at  (202)  358-6440. 

•  E-mail  to  TWWIIAPanel@ssa.gov. 

Dated:  January  10,  2003. 
Deborah  M.  Morri.son, 

Designated  Federal  Officer.     ■ 

|FR  Doc.  0.3-1084  Filed  1-16-03;  8:45  am]    , 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Before  Waiver  With  Respect  to 
Land  at  Luray  Caverns  Airport,  Luray, 
VA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 

SUMMARY:  The  FAA  is  publishing  notice 
of  proposed  release  of  approximately 
eight  (8)  acres  of  land  at  the  Luray 
Caverns  Airport,  Luray,  Virginia  to  the 
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Virginia  Department  of  Transportation 
for  the  relocation  of  Virginia  State  Route 
652.  There  are  no  impacts  to  the  Airport 
and  the  land  is  not  needed  for  airport 
development  as  shown  on  the  Airport 
Layout  Plan.  The  road  is  being  relocated 
to  provide  more  space  for  airport  related 
development  and  the  existing  Route  652 
right-of-way  will  be  exchanged  for  the 
relocated  road  right-of-way. 
DATES:  Comments  must  be  received  on 
or  before  February  18,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Terry  J.  Page,  Manager,  FAA 
Washington  Airports  District  Office, 
23723  Air  Freight  Lane.  Suite  210. 
Dulles,  VA  20166. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Edwin  P. 
Markowitz,  Secretary-Treasurer  Luray- 
Page  County  Airport  Commission,  at  the 
following  address:  Mr.  Edwin  P. 
Markowitz,  Secretary-Treasurer,  Luray- 
Page  County  Airport  Commission,  270 
Circle  View  Road.  Luray,  Virginia 
22835. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  Page,  Manager,  Washington 
Airports  District  Office,  23723  Air 
Freight  Lane,  Suite  210,  Dulles,  VA 
20166;  telephone  (703)  661-1354,  fax 
(703)  661-1370,  email  Terry. 
Page@faa.gov. 

Sl^PLEMENTARY  INFORMATION:  On  April 
5,  2000,  new  authorizing  legislation 
became  effective.  That  bill,  the  Wendell 
H.  Ford  Aviation  investment  and 
Reform  Act  for  the  21st  Century,  Public 
Uw  10-181  (Apr.  5,  2000;  114  Stat.  61) 
(AIR  21)  requires  that  a  30-day  public 
notice  must  be  provided  before  the 
Secretary  may  waive  any  condition 
imposed  on  an  interest  in  surplus 
property. 

Issued  in  Chantilly,"  Virginia  on  January  6'. 
2003. 

Terry  J.  Page, 

Manager.  Washington  Airports  District  Office, 
Eastern  Region. 

(FR  Doc.  03-1121  Filed  1-16-03;  8:45  ami 
BIIUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Arcata/Eureka  Airport,  Eureka,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  intent  t6  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Arcata/Eureka 
Airport  under  the  provisions  of  the  49 
United  States  Code  (U.S.C.)  section 
40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  18,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  follovving 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Room  3012, 
Lawndale,  CA  90261,  or  San  Francisco 
Airports  District  Office,  831  Mitten 
Road,  Room  210,  Burlingame.  CA 
94010-1303.  In  addition,  one  copy  of 
any  comments  submitted  to  the  FAA 
must  be  mailed  or  delivered  to  Mr. 
Allen  Campbell,  Public  Works  Director, 
County  of  Humboldt,  at  the  following 
address:  1106  Second  Street,  Eureka,  CA 
95501.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
Coimty  of  Humboldt  under  section 
158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office.  831  Mitten  Road,  Room  210. 
Burlingame.  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Arcata/Eureka  Airport  imder  the 
provisions  of  the  49  United  States  Code 
(U.S.C.)  section  40117  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  On  December  20,  2002, 
the  FAA  determined  that  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  submitted  by  the 
Coimty  of  Humboldt  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  22,  2003. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  number 
03-05-C-OO-ACV: 
Level  of  proposed  PFC:  $4.50. 
Proposed  charge  effective  date:  June 

1,  2003. 
Proposed  charge  expiration  date:  July 

1,2003. 

Total  estimated  PFC  revenue 
approved  in  this  application:  $93,000. 


Brief  description  of  the  proposed 
project:  Install  Security/Perimeter 
Fence. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  offic6 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Room  3012,  Lawndale,  CA  90261.  In 
addition,  any  person  may,  upon  request, 
inspect  the  application,  notice  and  other 
documents  germane  to  the  application 
in  person  at  the  County  of  Humboldt, 
Department  of  Public  Works.  . 

Issued  in  Hawthorne,  California,  on 
January  3.  2003. 
Mia  Paredes  Ratcliff. 

Acting  Manager.  Airports  Division.  Western- 
Pacific  Region. 
[FR  Doc.  03-1131  Filed  1-16-03:  8:45  am] 

BKiJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[FMCSA  Docket  No.  FMCSA-2002-12844] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  final  disposition. 

summary:  The  FMCSA  announces  its 
decision  to  exempt  35  individuals  from 
the  vision  requirement  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs). 

DATES:  January  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
inforipation  about  the  vision 
exemptions  in  this  notice,  you  may 
contact  Ms.  Sandra  Zywokarte,  Office  of 
Bus  and  Truck  Standards  and 
Operations,  (202)  366-2987,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

You  may  see  all  the  comments  online 
through  the  Document  Management 
System  (DMS)  at:  http://dmses.dot.gov. 

Background 

On  November  12,  2002,  the  FMCSA 
published  a  Notice  of  its  receipt  of 
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applications  from  35  individuals,  and 
requested  comments  from  the  public  (67 
FR  68719).  The  35  individuals 
petitioned  the  FMCSA  for  exemptions 
from  the  vision  requirement  in  49  CFR 
391.41(b)(10),  which  applies  to  drivers 
of  commercial  motor  vehicles  (CMVs)  in 
interstate  commerce.  They  are:  Doris  V. 
Adams,  Thomas  E.  Adams,  Rodger  B. 
Anders,  Thomas  J.  Boss,  Jack  W. 
Boulware,  Mark  L.  Braun,  Howard  F. 
Breitkreutz,  Ryan  J.  Christensen, 
Kenneth  E.  Coplan,  William  T. 
Cummins,  John  E.  Evenson,  Leon  Frieri, 
Wayne  H.  Holt,  Steven  C.  Humke,  Leon 
E.  Jackson.  Neil  W.  Jennings,  Jimmy  C. 
Kiiiian.  Craig  M.  Landry,  Earl  E.  Louk, 
William  R.  Mayfield,  Thomas  E. 
Mobley,  Richard  E.  Nordhausen,  James 
P.  Oliver,  Jesse  R.  Parker,  Tony  E.  Parks, 
Andrew  H.  Rusk,  Henry  A.  Shelton, 
Richard  L.  Sheppard,  Jayland  R.  Siebers, 
Deborah  A.  Sigle,  David  A.  Stafford, 
Ronald  A.  Stevens,  Kenneth  E.  Vigue, 
Jr.,  David  G.  Williams,  and  Richard  A. 
Winslow. 

Under  49  U.S.C.  31315  and  31136(e). 
the  FMCSA  may  grant  an  exemption  for 
a  2-year  period  if  it  finds  "such 
exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption."  The  statute 
also  allows  the  agency  to  renew 
exemptions  at  the  end  of  the  2-year 
period.  Accordingly,  the  FMCSA  has 
evaluated  the  35  petitions  on  their 
merits  and  made  a  determination  to 
grant  the  exemptions  to  all  of  them.  The 
comment  period  closed  on  December 
12,  2002.  One  comment  was  received, 
and  its  contents  were  carefully 
considered  by  the  FMCSA  in  reaching 
the  final  decision  to  grant  the  petitions. 

Vision  And  Driving  Experience  of  the 
Applicants 

The  vision  requirement  in  the 
FMCSRs  provides: 

A  person  is  physically  qualified  to 
drive  a  commercial  motor  vehicle  if  that 
person  has  distant  visual  acuity  of  at 
least  20/40  (Snellen)  in  each  eye 
without  corrective  lenses  or  visual 
acuity  separately  corrected  to  20/40 
(Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at 
least  20/40  (Snellen)  in  both  eyes  with 
or  without  corrective  lenses,  field  of 
vision  of  at  least  70°  in  the  horizontal 
meridian  in  each  eye,  and  the  ability  to 
recognize  the  colors  of  traffic  signals 
and  devices  showing  standard  red, 
green,  and  amber  (49  CFR 
391.41(b)(10)). 

Beginning  in  1992,  the  Federal 
Highway  Administration  (FHWA)  has 
undertaken  studies  to  determine  if  this 
vision  standard  should  be  amended. 


The  final  report  from  our  medical  panel 
recommends  changing  the  field  of 
vision  standard  from  70°  to  120°,  while 
leaving  the  visual  acuity  standard 
unchanged.  [See  Frank  C.  Berson,  M.D., 
Mcirk  C.  Kuperwaser,  M.D.,  Lloyd  Paul 
Aiello,  M.D.,  and  James  W.  Rosenberg, 
M.D.,  "Visual  Requirements  and 
Commercial  Drivers,"  October  16,  1998, 
filed  in  the  docket,  FHWA-98-4334.) 
The  panel's  conclusion  supported  the 
FMCSA's  (and  previously  the  FHWA's) 
view  that  the  present  standard  is 
reasonable  and  necessary  as  a  general 
standard  to  ensure  highway  safety.  The 
FMCSA  also  recognizes  that  some 
drivers  do  not  meet  the  vision  standard, 
but  have  adapted  their  driving  to 
accommodate  their  vision  limitation 
and  demonstrated  their  ability  to  drive 
sSfely. 

The  35  applicants  fall  into  this 
category.  They  are  unable  to  meet  the 
vision  standard  in  one  eye  for  various 
reasons,  including  amblyopia,  retinal 
and  macular  scars,  and  loss  of  an  eye 
due  to  trauma.  In  most  cases,  their  eye 
conditions  were  not  recently  developed. 
AH  but  13  of  the  applicants  were  either 
bom  with  their  vision  impairments  or 
have  had  them  since  childhood.  The  13 
individuals  who  sustained  their  vision 
conditions  as  adults  have  had  them  for 
periods  ranging  from  4  to  60  years. 

Although  each  applicant  has  one  eye 
which  does  not  meet  the  vision  standard 
in  49  CFR  391.41(b)(10),  each  has  at 
least  20/40  corrected  vision  in  the  other 
eye  and,  in  a  doctor's  opinion,  has 
sufficient  vision  to  perform  all  the  tasks 
necessary  to  operate  a  CMV.  The 
doctors'  opinions  are  supported  by  the 
applicants'  possession  of  valid 
commercial  driver's  licenses  (CDLs)  or 
non-CDLs  to  operate  CMVs.  Before 
issuing  CDLs,  States  subject  drivers  to 
knowledge  and  performance  tests 
designed  to  evaluate  their  qualifications 
to  operate  a  CMV.  All  these  applicants 
satisfied  the  testing  standards  for  their 
State  of  residence.  By  meeting  State 
licensing  requirements,  the  applicants 
demonstrated  their  ability  to  operate  a 
commercial  vehicle,  with  their  limited 
vision,  to  the  satisfaction  of  the  State. 
The  Federal  interstate  qualification 
standards,  i.e.  the  FMCSRs,  however, 
require  more. 

While  possessing  a  valid  CDL  or  non- 
CDL,  these  35  drivers  have  been 
authorized  to  drive  a  CMV  in  intrastate 
commerce,  even  though  their  vision 
disqualifies  them  from  driving  in 
interstate  commerce.  They  have  driven 
CMVs  with  their  limited  vision  for 
careers  ranging  from  3  to  40  years.  In  the 
past  3  years,  two  of  the  drivers  have  had 
convictions  for  traffic  violations.  One  of 
these  convictions  was  for  speeding,  and 


one  was  for  "failure  to  secure  load." 
One  driver  was  involved  in  an  accident 
but  did  not  receive  a  citation. 

The  qualifications,  experience,  and 
medical  condition  of  each  applicant 
were  stated  and  discussed  in  detail  in 
the  November  12,  2002,  Notice.  Since 
there  were  no  docket  comments  on  the 
specific  merits  or  qualifications  of  any 
applicant,  we  have  not  repeated  the 
individual  profiles  here.  Our  summary 
analysis  of  the  applicants  is  supported 
by  the  information  published  at  67  FR 
68719. 

Basis  for  Exemption  Determination 

.     Under  49  U.S.C.  31315  and  31136le), 
the  FMCSA  may  grant  an  exemption 
from  the  vision  standard  in  49  CFR 
391.41(b)(10)  if  the  exemption  is  likely 
to  achieve  an  equivalent  or  greater  level 
of  safety  than  would  be  achieved 
without  the  exemption.  Without  the 
exemption,  applicants  will  continue  to 
be  restricted  to  intrastate  driving.  With 
the  exemption,  applicants  can  drive  in 
interstate  commerce.  Thus,  our  analysis 
focuses  on  whether  an  equal  or  greater 
level  of  safety  is  likely  to  be  achieved  by 
permitting  each  of  these  drivers  to  drive 
in  interstate  commerce  as  opposed  to 
restricting  him  or  her  to  driving  in 
intrastate  commerce. 

To  evaluate  the.  effect  of  these 
exemptions  on  safety,  the  FMCSA 
considered  not  only  the  medical  reports 
about  the  applicants'  vision,  but  also 
their  driving  records  and  experience 
with  the  vision  deficiency.  To  qualify 
for  an  exemption  from  the  vision 
standard,  the  FMCSA  requires  a  person 
to  present  verifiable  evidence  that  he  or 
she  has  driven  a  commercial  vehicle 
safely  with  the  vision  deficiency  for  3 
years.  Recent  driving  performance  is 
especially  important  in  evaluating 
future  safety,  according  to  several 
research  studies  designed  to  correlate 
past  and  future  driving  performance. 
Results  of  these  studies  support  the 
principle  that  the  best  predictor  of 
future  performance  by  a  driver  is  his/her 
past  record  of  accidents  and  traffic 
violations.  Copies  of  the  studies  have 
been  added  to  the  docket.  (FHWA-98- 
3637) 

We  believe  we  can  properly  apply  the 
principle  to  monocular  drivers,  because 
data  from  the  vision  waiver  program 
clearly  demonstrate  the  driving 
performance  of  experienced  monocular 
drivers  in  the  program  is  better  than  that 
of  all -CMV  drivers  collectively.  (See  61 
FR  13338.  13345.  March  26,  1996.)  The 
fact  that  experienced  monocular  drivers 
with  good  driving  records  in  the  waiver 
program  demonstrated  their  ability  to 
drive  safely  supports  a  conclusion  that 
other  monocular  drivers,  meeting  the 
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same  qualifying  conditions  as  those 
required  by  the  waiver  program,  are  also 
likely  to  have  adapted  to  their  vision 
deficiency  and  will  continue  to  operate 

safely. 

The  first  major  research  correlating 
past  and  future  performance  was  done 
in  England  by  Greenwood  and  Yule  in 
1920.  Subsequent  studies,  building  on 
that  model,  concluded  that  accident 
rates  for  the  same  individual  exposed  to 
certain  risks  for  two  different  time 
periods  vary  only  slightly.  (See  Bates 
and  Neyman,  University  of  California 
Publications  in  Statistics,  April  1952.) 
Other  studies  demonstrated  theories  of 
predicting  accident  proneness  from 
accident  history  coupled  witK  other 
factors.  These  factors— such  as  age,  sex, 
geographic  location,  mileage  driven  and 
conviction  history — are  used  every  day 
by  insurance  companies  and  motor 
vehicle  bureaus  to  predict  the 
probability  of  an  individual 
experiencing  future  accidents.  (See 
Weber,  Donald  C,  "Accident  Rate 
Potential:  An  Application  of  Multiple 
Regression  Analysis  of  a  Poisson 
Process,"  Journal  of  American  Statistical 
Association,  June  1971.)  A  1964 
California  Driver  Record  Study  prepared 
by  the  California  Department  of  Motor 
Vehicles  concluded  that  the  best  overall 
accident  predictor  for  both  concurrent 
and  nonconcurrent  events  is  the  number 
of  single  convictions.  This  study  used  3 
consecutive  years  of  data,  comparing  the 
experiences  of  drivers  in  the  first  2  years 
with  their  experiences  in  the  final  year. 

Applying  principles  from  these 
studies  to  3ie  past  3-year  record  of  the 
35  applicants  receiving  an  exemption, 
we  note  that  the  applicants  have  had 
only  one  accident  and  two  traffic 
violations  in  the  last  3  years.  The 
applicants  achieved  this  record  of  safety 
while  driving  with  their  vision 
impairment,  demonstrating  the 
likelihood  that  they  have  adapted  their 
driving  skills  to  accommodate  their 
condition.  As  the  applicants'  ample 
driving  histories  with  their  vision 
deficiencies  are  good  predictors  of 
future  performance,  the  FMCSA 
concludes  their  ability  to  drive  safely 
can  be  projected  into  the  future. 

We  believe  the  applicants*  intrastate 
driving  experience  and  history  provide 
an  adequate  basis  for  predicting  their 
ability  to  drive  safely  in  interstate 
commerce.  Intrastate  driving,  like 
interstate  operations,  involves 
substantial  driving  on  highways  on  the 
interstate  system  and  on  other  roads 
built  to  interstate  standards.  Moreover, 
driving  in  congested  urban  areas 
exposes  the  driver  to  more  pedestrian 
and  vehicular  traffic  than  exists  on 
interstate  highways.  Faster  reaction  to 


traffic  and  traffic  signals  is  generally 
required  because  distances  are  more 
compact  than  on  highways.  These 
conditions  tax  visual  capacity  and 
driver  response  just  as  intensely  as 
interstate  driving  conditions.  The 
veteran  drivers  in  this  proceeding  have 
operated  CMVs  safely  imder  those 
conditions  for  at  least  3  years,  most  for 
much  longer.  Their  experience  and 
driving  records  lead  us  to  believe  that 
each  applicant  is  capable  of  operating  in 
interstate  commerce  as  safely  as  he  or 
she  has  been  performing  in  intrastate 
commerce.  Consequently,  the  FMCSA 
finds  that  exempting  these  applicants 
from  the  vision  standard  in  49  CFR 
391.41(b)(10)  is  likely  to  achieve  a  level 
of  safety  equal  to  that  existing  without 
the  exemption.  For  this  reason,  the 
agency  will  grant  the  exemptions  for  the 
2-year  period  allowed  by  49  U.S.C. 
31315  and  31136(e)  to  the  35  applicants 
listed  in  the  November  Notice. 

We  recognize  that  the  vision  of  an 
applicant  may  change  and  affect  his/her 
ability  to  operate  a  commercial  vehicle 
as  safely  as  in  the  past.  As  a  condition 
of  the  exemption,  therefore,  the  FMCSA 
wiU  impose  requirements  on  the  35 
individuals  consistent  with  the 
grandfathering  provisions  applied  to 
drivers  who  participated  in  the  agency's 
vision  waiver  program. 

Those  requirements  are  found  at  49 
CFR  391.64(b)  and  include  the 
following:  (1)  That  each  individual  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  aimual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  or  keep  a  copy  in  his/her  driver's 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving, 
for  presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official. 

Discussion  of  Comments 

The  FMCSA  received  one  comment  in 
this  proceeding.  The  comment  was 
considered  and  is  discussed  below. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  expresses  continued 
opposition  to  the  FMCSA's  policy  to 
grant  exemptions  from  the  Federal 
Motor  Carrier  Safety  Regulations, 


including  the  driver  qualification 
standards.  Specifically,  Advocates:  (1) 
Objects  to  the  manner  in  which  the 
FMCSA  presents  driver  information  to 
the  public  and  makes  safety 
determinations;  (2)  objects  to  the 
agency's  reliance  on  conclusions  drawn 
from  the  vision  waiver  program;  (3) 
claims  the  agency  has  misinterpreted 
statutory  language  on  the  granting  of 
exemptions  (49  U.S.C.  31315  and 
31136(e));  and  finally  (4)  suggests  that  a 
recent  Supreme  Court  decision  affects 
the  legal  validity  of  vision  exemptions. 
The  issues  raised  by  Advocates  were 
addressed  at  length  in  64  FR  51568 
(September  23.  1999),  64  FR  66962 
(November  30,  1999),  64  FR  69586 
(December  13,  1999),  65  FR  159  (January 
3,  2000),  65  FR  57230  (September  21, 
2000),  and  66  FR  13825  (March  7,  2001). 
We  will  not  address  these  points  again 
here,  but  refer  interested  parties  to  those 
earlier  discussions. 

Conclusion 

After  considering  the  comment  to  the 
docket  and  based  upon  its  evaluation  of 
the  35  exemption  applications,  the 
FMCSA  exempts  Doris  V.  Adams, 
Thomas  E.  Adams,  Rodger  B.  Anders., 
Thomas  J.  Boss.  Jack  W.  Boulware,  Mark 
L.  Braim,  Howard  F.  Breitkreutz,  Ryan 
J.  Christensen,  Kenneth  E.  Coplan, 
William  T.  Cummins,  John  E.  Evenson. 
Leon  Frieri,  Wayne  H.  Holt,  Steven  C. 
Humke,  Leon  E.  Jackson,  Neil  W. 
Jennings,  Jimmy  C.  Killian,  Craig  M. 
Landry,  Earl  E.  Louk,  William  R. 
Mayfield.  Thomas  E.  Mobley.  Richard  E. 
Nordhausen,  James  P.  Oliver,  Jesse  R. 
Parker,  Tony  E.  Parks,  Andrew  H.  Rusk, 
Henry  A.  Shelton,  Richard  L.  Sheppard, 
Jayland  R.  Siebers,  Deborah  A.  Sigle, 
David  A.  Stafford,  Ronald  A.  Stevens, 
Kenneth  E.  Vigue,  Jr.,  David  G. 
Williams,  and  Richard  A.  Winslow  from 
the  vision  requirement  in  49  CFR 
391.41(b)(10),  subject  to  the  following 
conditions:  (1)  That  each  individual  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  or  keep  a  copy  in  his/her  driver's 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving. 
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so  it  may  be  presented  to  a  duly 
authorized  Federal,  State,  or  local 
enforcement  official. 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  each  exemption  will  be 
valid  for  2  years  unless  revoked  earlier 
by  the  FMCSA.  The  exemption  will  be 
revoked  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and  31136. 
If  the  exemption  is  still  effective  at  the 
end  of  the  2-year  period,  the  person  may 
apply  to  the  FMCSA  for  a  renewal  under 
procedures  in  effect  at  that  time. 

Issued  on:  January  13,  2003. 
Brian  M.  McLaughlin, 

Associate  Administratior  for  Policy  and 

Pmgmm  Development. 

[FR  Doc.  03-1135  Filed  1-16-03;  8:45  am] 

BILLING  CODE  491fr-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34285] 

Wisconsin  &  Southern  Railroad  Co.— 
Acquisition  Exemption — Soo  Line 
Railroad  Company  d/b/a  Canadian 
Pacific  Railway 

Wisconsin  &  Southern  Railroad  Co. 
(WSOR),  a  Class  III  rail  carrier,  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1150.41  to  acquire  from  Soo  Line 
Railroad  Company  d/b/a  Canadian 
Pacific  Railway  approximately  32.5 
miles  of  rail  line  known  as  the  Waterloo 
Spur,  extending  between  milepost 
132.11  at  Watertown,  WI,  and  milepost 
164.61  in  Madison.  WI.  WSOR  states 
that  it  has  been  leasing  and  operating 
the  line  since  1998.^  and  that  the  sole 
purpose  of  this  transaction  will  merely 
be  to  convert  its  leasehold  interest  into 
an  ownership  interest,  with  no  adverse 
effects  on  railroad  employees. 

WSOR  certifies  that  its  projected 
revenues  as  a  result  of  this  transaction 
will  not  result  in  the  creation  of  a  Class 
II  or  Class  I  rail  carrier. 

WSOR  states  that  it  expects  to 
consummate  the  transaction  shortly 
after  January  1,  2003.^ 


If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  fded  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  origirial  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34285,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  D. 
Heffner,  555  12th  Street,  NW.,  Suite 
950N,  Washington,  DC  20004. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  January  13.  2003. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vprnon  A.  Williams, 
Secretary. 
[FRaDoc.  03-1137  Filed  1-16-03;  8:45  am] 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
(STB  Finance  Docket  No.  34294] 

State  of  Vermont— Acquisition 
Exemption — Certain  Assets  of  Newport 
and  Richford  Railroad  Company, 
Northern  Vermont  Railroad  Company 
Incorporated  and  Canadian  American 
Railroad  Company 

The  State  of  Vermont  (Vermont)  has 
filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  from 
the  Estates  of  Newport  and  Richford 
Railroad  Company,  Northern  Vermont 
Railroad  Company  Incorporated  and 
Canadian  American  Railroad  Company 
(collectively,  the  Sellers),'  the  Sellers' 
rights,  title  and  ownership  interest  in 
the  right-of-way,  trackage  and  other 
physical  assets  of  a  61.58-mile  rail  line, 
extending  between  milepost  63.58  in 


'  See  Wisconsin  &  Southern  Railroad  Co. — Lease 
and  Operation  Exemption — Soo  Line  Railroad 
Company  d/b/a  Canadian  Pacific  Railway.  STB 
Finance  Docket  No.  33571  (STB  served  May  27, 
1998). 

^  Because  WSOR's  annual  revenues  exceed  $5 
million,  it  filed  a  petition  on  November  26,  2002. 
requesting  waiver  of  the  Board's  notice 
requirements  at  49  CFR  1150.42(e).  WSOR 


indicated  there  that  it  needed  to  consummate  the 
acquisition  no  later  than  December  31.  2002, 
because  the  institution  funding  the  acquisition  had 
to  close  the  transaction  by  the  end  of  the  2002 
calendar  year.  WSOR's  request  was  granted  by 
decision  served  December  20,  2002.  However,  by 
facsimile  filed  on  January  8,  2003.  WSOR  now 
indicates  that,  due  to  a  financing-related  delay,  it 
does  not  anticipate  closing  the  transaction  until 
some  time  in  January  or  early  February  2003. 

'  The  Sellers  are  railroads  in  the  Bangor  and 
Aroostook  Railroad  Company  (BAR)  rail  system.  On 
August  15.  2001,  an  involuntary  petition  for 
bankruptcy  under  chapter  1 1  of  the  Bankruptcy  Act 
was  filed  against  BAR  before  the  United  States 
Bankruptcy  Court  for  the  District  of  Maine  (Court). 
On  May  14,  2002,  the  Sellers,  filed  voluntary 
petitions  for  relief  under  chapter  1 1  before  the 
Court. 


Newbury  (Wells  River)  and  milepost  2.0 
in  Newport,  in  Orange,  Caledonia  and 
Orleans  Counties,  VT  (the  Subject 
Line). 2  The  Sellers  will  retain  the  rights 
and  obligations  to  provide  common 
carrier  service  on  the  line.  In  a  separate 
transaction,  the  Sellers  will  convey  the 
retained  common  carrier  obligation  and 
right  to  provide  service  to  the 
Washington  County  Railroad  Company 
(WCRC)  through  an  exclusive  operating 
easement.^ 

Consummation  of  the  transaction  was 
expected  to  occur  on  December  26.  2002 
(7  days  after  the  exemption  was  filed), 
but  not  before  Montreal,  Maine  & 
Atlantic  Railway,  Ltd.  has  consummated 
its  acquisition  of  certain  other  rail  assets 
belonging  to  the  BAR  rail  system  in 
Vermont  and  Maine.'' 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34294,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001 .  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Edward  J. 
Fishman,  Kirkpatrick  &  Lockhart  LLP, 
1800  Massachusetts  Ave.,  NW., 
Washington,  DC  20036-1221. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
www.stb.dot.gov. 

Decided:  January  13,  2003. 


^  Vermont  simultaneously  filed  a  motion  to 
dismiss  this  notice  of  exemption.  The  motion  will 
be  handled  in  a  separate  decision. 

^  WCRC  has  contemporaneously  filed  a  notice  of 
exemption  in  Washington  County  Railroad 
Company — Acquisition  and  Operation — Certain 
Rights  of  Newport  and  Richford  Railroad  Company. 
Northern  Vermont  Railroad  Company  Incorporated 
and  Canadian  American  Railroad  Company,  STB 
Finance  Docket  No.  34302.  to  acquire  an  exclusive 
operating  easement  on  the  Subject  Line. 

■*  In  Montreal.  Maine  6-  Atlantic  Railway  LLC — 
Acquisition  and  Operation  Exemption — Bangor  S- 
Aroostook  Railroad  Company.  Canadian  American 
Railroad  Company,  the  Northern  Vermont  Railroad 
Company  Incorporated,  Newport  &■  Richford 
Railroad  Company  and  Van  Buren  Bridge 
Company,  STB  Finance  Docket  No.  34110  (STB 
served  Sept.  19.  2002).  Montreal,  Maine  &  Atlantic 
Railway,  LLC  (MM&A— LLC)  was  authorized  to 
acquire  and  operate,  among  other  things,  some  518 
miles  of  BAR's  rail  lines  and  other  assets  in  Maine 
and  Vermont.  These  assets  do  not  include  the 
Subject  Line.  In  a  subsequent  decision  served  on 
December  18.  2002.  the  Board  granted  a  motion  to 
substitute  Montreal,  Maine  &  Atlantic  Railway,  Ltd. 
as  the  party  that  may  acquire  and  operate  these 
assets  in  lieu  of  MM&A — LLC. 
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By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-1148  Filed  1-16-03;  8:45  am] 
BILUNG  CODE  4915-JO-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34302] 

Washington  County  Railroad 
Company— Acquisition  and  Operation 
Exemption— Certain  Rights  of  Newport 
and  Richford  Railroad  Company, 
Northern  Vermont  Railroad  Company 
incorporated  and  Canadian  American 
Railroad  Company 

The  Washington  County  Railroad 
Company  (WCRC)  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.41  to  acquire  from  the  Estates  of 
Newport  and  Richford  Railroad 
Company  (N&R),  Northern  Vermont 
Railroad  Company  Incorporated  (NVT) 
and  Canadian  American  Railroad 
Company  (CD AC)  (collectively,  the 
Sellers),'  an  exclusive  operating 
easement  on  a  61.58-mile  rail  line, 
extending  between  milepost  63.58  in 
Newbury  (Wells  River)  and  milepost  2.0 
in  Newport,  in  Orange,  Caledonia  and 
Orleans  Coimties,  VT  (the  Wells  River- 
Newport  Line). 2  WCRC  also  seeks  to 
acquire  from  CDAC,  by  assignment,  an 
exclusive  operating  easement  over  a 
connecting  40-mile  line  of  railroad 
extending  between  approximately 
milepost  123  in  Hartford  (White  River 
Junction)  and  milepost  163  in  Newbury 
(Wells  River),  VT  (the  White  River 
Junction- Wells  River  Line).^  As  a  result 


of  these  transactions,  WCRC  will  have 
the  right  and  obligation  to  provide 
common  carrier  service  on  a  combined   - 
101.58-mile  rail  line  between  Hartford 
and  Newport,  VT  pursuant  to  the 
exclusive  operating  easements. 

Consiunmation  of  the  transaction  was 
expected  to  occur  on  December  26,  2002 
(7  days  after  the  exemption  was  filed), 
but  not  before  Montreal,  Maine  & 
Atlantic  Railway,  Ltd.  has  consummated 
its  acquisition  of  certain  other  rail  assets 
belonging  to  the  BAR  rail  system  in 
Vermontand  Maine.'* 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502fd) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34302,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  David  W. 
Wulfson,  Washington  County  Railroad 
Company,  One  Railway  Lane, 
Burlington,  VT  05401-5290. 

Board  decisions  and  notices  are 
available  on  our  website  at  bttp:// 
www.stb.dot.gov. 

Decided:  lanuary  13,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-1149  Filed  1-16-03;  8:45  am] 
BILUNG  CODE  4915-00-l> 


'  The  Sellers  are  railroads  in  the  Bangor  and 
Aroostook  Railroad  Company  (BAR)  rail  system.  On 
August  15,  2001,  an  involuntary  petition  for 
bankruptcy  under  chapter  11  of  the  Bankruptcy  Act 
was  filed  against  BAR  before  the  United  States 
Bankruptcy  Court  for  the  District  of  Maine  (Court). 
On  May  14,  2002.  the  Sellers,  filed  voluntary 
petitions  for  relief  under  chapter  11  before  the 
Court. 

» In  a  related  matter,  the  State  of  Vermont 
(Vermont)  has  contemporaneously  filed  a  notice  of 
exemption  in  State  of  Vermont — Acquisition — 
Certain  Assets  of  Newport  and  Richford  Railroad 
Cdmpany,  Northern  Vermont  Railroad  Company 
Incorporated  and  Canadian  American  Railroad 
Campany.  STB  Finance  Docket  No.  34294,  to 
acquire  the  Sellers'  rights,  title  and  ownership 
interest  in  the  right-of-way,  trackage  and  other 
physical  assets  on  the  Wells  River-Newport  Line. 
Vannont  simultaneously  filed  a  motion  to  dismiss 
that  notice  of  exemption.  The  motion  will  be 
handled  in  a  separate  decision. 

3  The  Wells  River-Newport  Line  connects  with 
the  White  River  Junction-Wells  River  Line  at  Wells 
River  (despite  the  difference  in  milepost 
designations,  which  is  the  result  of  different 
milepost  systems).  Vermont  already  owns  the  White 
River  Junction-Wells  River  Line.  See  State  of 


Vermont — Acquisition  Exemption— Certain  Assets 
of  Boston  and  Maine  Corporation,  STB  Finance 
Docket  No.  33830  (STB  served  Dec.  20,  1999). 

■*  In  Montreal,  Maine  &■  Atlantic  Railway  LLC— 
Acquisition  and  Operation  Exemption — Bangor  &■ 
Aroostook  Railroad  Company,  Canadian  American 
Railroad  Company,  the  Northern  Vermont  Railroad 
Company  Incorporated,  Newport  6-  Richford 
Railroad  Company  and  Van  Buren  Bridge 
Company,  STB  Finance  Docket  No.  34110  (STB 
served  Sept.  19,  2002).  Montreal,  Maine  &  Atlantic 
Railway  LLC  (MM&A)  was  authorized  to  acquire 
and  operate,  among  other  things,  certain  rail  lines 
and  other  assets  of  the  Seller  in  Maine  and  Vermont 
not  including  the  Subject  Line.  In  a  subsequent 
decision  served  on  December  18,  2002,  the  Board 
granted  a  motion  to  substitute  Montreal,  Maine  & 
Atlantic  Railway,  Ltd.  as  the  party  that  may  acquire 
and  operate  the  BAR  system  assets  in  lieu  of 
Montreal  Maine  &  Atlantic  Railway  LLC. 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34300] 

Jeffrey  L.  Sutch  and  Leonard  J. 
Smolsky-lntracorporate  Family 
Transaction  Exemption 

Jeffrey  L.  Sutch  and  Lenorad  J. 
Smolsky  (Applicants),  have  filed  a  . 
verified  notice  of  exemption  to  merge 
Penn-Jersey  Lines,  Inc.  (PJRL)  into  SMS 
Rail  Service,  Inc.  (SLRS)  with  SLRS  as 
the  surviving  entity. ' 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  December  27, 
2002,  the  effective  date  of  the  exemption 
(7  days  after  the  notice  was  filed). 

The  proposed  merger  transaction  will 
eliminate  the  administrative  expense  of 
maintaining  two  separate  organizations, 
thus  reducing  the  operating  costs  of 
each.  The  merger  will  permit  the 
consolidation  of  the  railroads' 
equipment,  their  locomotives  and  cars, 
thus  resulting  in  improved  service  to  the 
shippers  served  by  the  two  railroads. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  imder  49  CFR  1180.2(d)(3). 
The  Applicants  state  that  the  transaction 
vfill  not  result  in  adverse  changes  in 
service  levels,  significant  operational  • 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c)  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III 
railroad  carriers.  Because  this 
transaction  involves  Class  III  rail 
carriers  only,  the  Board,  under  that 
statute,  may  not  impose  labor  protective 
conditions  for  this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transactioif. 


'  See  Penn-Jersey  Rail  Lines  Inc.— Acquisition 
and  Operations  Exemption— WMI  Properties,  Inc.. 
STB  Finance  Docket  No.  33414  (STB  served  )une 
24.  1997);  SMS  Rail  Sen'ice.  Inc.— Lease  and 
Operate  Exemption — Pureland  Association,  Inc., 
STB  Finance  Docket  No.  32494  (ST^  served  May 
26, 1994);  and  Jeffrey  L.  Sutch  and  Leonard  J. 
Smolsky— Continuance  in  Control  Exemption— 
Penn-Jersey  Rail  Lines,  Inc..  STB  Finance  Docket 
No.  33415  (STB  served  June  24, 1997). 

Both  PJRL  and  SLRS  are  Class  III  carriers.  PJRL's 
lines  are  in  Peimsylvania.  SLRS's  lines  are  in  New 
Jersey. 
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An  original  and  ten  copies  of  all 
pleadings  referring  to  STB  Finance 
Docket  No.  34300,  must  be  filed  with 
the  Surface  Treuisportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn,  1920  N  Street,  NW.,  8th  Floor, 
Washington,  DC  20036-1601. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.  stb.  dot.gov. 

Decided:  January  10,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-971  Filed  1-16-03;  8:45  am] 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Transportation  Security  Administration 

Intercity  Bus  Security  Grant  Program; 
Application  Notice  Describing  the 
Program  Priorities  and  Establishing 
the  Closing  Date  for  Receipt  of 
Applications  Under  the  Intercity  Bus 
Security  Grant  Program. 

AGENCY:  Transportation  Security 

Administration,  Department  of 

Transportation. 

ACTION:  Notice  inviting  applications  for 

the  Intercity  Bus  Security  Grant 

Program. 

summary:  The  Intercity  Bus  Security 
Grant  Program  will  improve  security  for 
operators  and  passengers  by  providing 
financial  assistance  to  eligible 
applicants  for  intercity  bus  security 
enhancements  and  training. 

The  Intercity  Bus  Security  Grant 
Program  priorities  are  as  follows:  The 
order  of  listing  does  not  indicate  the 
level  of  priority.  (1)  Protecting  or  ' 

isolating  the  driver,  (2)  Monitoring, 
tracking,  and  communication 
technologies  for  over-the-road  buses,  (3) 
Implementing  and  operating  passenger 
and  baggage  screening  programs  at 
terminals  and  over-the-road  buses,  (4) 
Developing  an  effective  security 
assessment/ security  plan  that  identities 
critical  security  needs  and 
vulnerabilities;  and  (5)  Training  driver, 
dispatchers,  ticket  agents,  and  other 
personnel  in  recognizing  and 
responding  to  criminal  attacks  and 
terrorists  threats,  evacuation 
procedures,  passenger  screening 
procedures,  and  baggage  inspection. 

Proposals  that  address  other  than 
these  five  programs  priorities  will  be 
considered  but  preference  will  be  given 
to  proposals  that  address  program 


priorities.  Applications  may  be 
submitted  by  private  and  public 
operators  of  over-the-road  buses,  bus 
associations  and  other  associations 
related  to  the  intercity  bus  industry.  The 
Transportation  Security  Administration 
is  coordinating  with  the  Federal  Motor 
Carrier  Safety  Administration  and 
Federal  Transit  Administration  in  this 
effort.  Authority  for  this  program  is 
contained  in  the  fiscal  year  2002 
Supplemental  Appropriations  Act  for 
Further  Recovery  From  and  Response  to 
Terrorist  Attacks  on  the  United  States, 
Pub'.  L.  107-206,  116  Stat.  820. 
DATES:  The  program  aimoimcement  and 
application  forms  for  the  Intercity  Bus 
Security  Grant  Program  are  expected  to 
be  available  on  or  about  January  17, 
2003.  Applications  must  be  received  on 
or  before  4  p.m.  EST,  February  28,  2003. 
ADDRESSES:  Program  Aimouncement 
#02MLPA0002  for  the  Intercity  Bus 
Security  Grant  Program  will  be  available 
through  the  TSA  Internet  at  http:// 
www.tsa.dot.gov  under  Business 
Opportunities. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Heying,  Transportation  Security 
Administration,  Office  of  Maritime  and 
Land  Security,  400  7th  Street,  SW., 
TSA-8,  Washington,  DC  20590,  (202) 
772-i  118,  e-mail: 
Mary.  Heying@tsa .  dot.gov. 

SUPPLEMENTARY  INFORMATION:  Total 
anticipated  funding  available  for 
Intercity  Bus  Security  Grant  Program  is 
$14,850,000.  Awards  under  this 
program  are  subject  to  availability  of 
funds. 

Dated:  January  8,  2003. 
J.M.  Loy,  ADM, 

Under  Secretary  of  Transportation  for  Secrity. 
(FR  Doc.  03-1142  Filed  1-16-03:  8:45  am] 

BILLING  CODE  4110-62-M 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Debt 
Management  Advisory  Committee. 
Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  App.  2,  10(a)(2),  that  a  meeting 
will  be  held  at  the  U.S.  Treasury 
Department,  15th  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  on 
February  4,  2003,  of  the  following  debt 
management  advisory  committee:  The 
Bond  Market  Association  Treasury 
Borrowing  Advisory  Committee. 

The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  by 
Treasury  staff,  followed  by  a  charge  by 
the  Secretary  of  the  Treasury  or  his 
designate  that  the  Committee  discuss 


particular  issues,  and  a  working  session. 
Following  the  working  session,  the 
Committee  will  present  a  written  report 
of  its  recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  9  a.m.  Eastern  time 
and  will  be  open  to  the  jfublic.  The 
remaining  sessions  and  the  committee's 
reporting  session  will  be  closed  to  the 
public,  pursuant  to  5  U.S.C.  App.  2, 
10(d)  and  Pub.  L.  103-202, 
§  202(c)(1)(B)  (31  U.S.C.  3121  note). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  2,  §  10(d)  and  vested  in  me 
by  Treasury  Department  Order  No.  101- 
05,  that  the  closed  portions  of  the 
meeting  are  concerned  with  discussions 
of  the  issues  presented  to  the  Committee 
by  the  Secretary  and  recommendations 
of  the  Committee  to  the  Secretary, 
pursuant  to  Pub.  L.  103-102, 
§  202(c)(1)(B).  Thus,  this  information  is 
exempt  from  disclosiu^  imder  that 
provision  and  5  U.S.C.  §552b(c)(3)(B). 
In  addition,  the  closed  portions  of  the 
meeting  are  concerned  with  information 
that  is  exempt  from  disclosure  under  5 
U.S.C.  §  552b(c)(9)(A).  The  public 
interest  requires  that  such  meetings  be 
closed  to  the  public  because  the 
Treasury  Department  requires  frcuik  and 
full  advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
coHMnunity.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  5  U.S.C.  App. 
2, §3. 

Although  the  Treasury's  final 
annoimcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosiue  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
§  552b(c)(9)(A). 

The  Office  of  Financial  Markets  is 
responsible  for  maintaining  records  of 
debt  management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other  ^ 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  §  552b.  The  Designated  Federal 
Officer  or  other  responsible  agency 
official  who  may  be  contacted  for 
additional  information  is  Paul  Malvey, 
Director,  Office  of  Market  Finance  at 
202-622-2630. 
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Dated:  January  13,  2003. 
Brian  C.  Roseboro, 

Assistant  Secretary,  Financial  Markets. 
(FR  Doc.  03-1115  Filed  1-1&-03;  8:45  am] 

BILUNG  CODE  4810-25-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the-  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

15  CFR  Part  902 

50  CFR  Part  679 

[Docket  No.  020718172-2303-02;  I.D. 
051402C] 

RIN  0648-AQ08 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Steller  Sea  Lion 
Protection  Measures  for  the 
Groundfish  Fisheries  Off  Alaska 

Correction 

In  rule  document  02-32844  beginning 
on  page  204  in  the  issue  of  January  2, 
2003,  make  the  following  corrections: 


1.  On  page  204,  in  the  first  column, 
the  GFR  part  listings  should  read  as  set 
forth  above. 

§679.23    [Corrected] 

2.  On  page  214,  in  the  third  column, 
in  §679.23,.  starting  ten  lines  from  the 
bottom,  the  following  text  should 
appear  following  §679.23(d)(2)(iv): 

(3)  Directed  fishing  for  Pacific  cod  (i) 
Hook-and-line,  pot,  or  jig  gear.  Subject 
to  other  provisions  of  this  part,  directed 
fishing  for  Pacific  cod  with  hook-and- 
line,  pot,  or  jig  gear  in  the  Western  and 
Central  Regulatory  Areas  is  authorized 
only  during  the  following  two  seasons: 

(A)  A  season.  From  0001  hours,  A.l.t., 
January  1  through  1200  hours,  A.l.t., 
June  10;  and 

(FR  Doc.  C2-32844  Filed  1-16-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228,  229,  240,  249  and 
274 

[Release  Nos.  33-8173;  34-47137;  IC- 
25885;  File  No.  S7-02-03] 

RIN  3235-AI75 

Standards  Relating  to  Listed  Company 
Audit  Committees 

AGENCY:  Securities  and  Exciiange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  As  directed  by  the  Sarbanes- 
Oxley  Act  of  2002,  we  are  proposing  a 
new  rule  to  direct  the  national  securities 
exchanges  and  national  securities 
associations  to  prohibit  the  listing  of 
any  security  of  an  issuer  that  is  not  in 
compliance  with  the  audit  committee 
requirements  established  by  the 
Sarbanes-Oxley  Act  of  2002.  These 
requirements  relate  to:  the 
independence  of  audit  committee 
members;  the  audit  committee's 
responsibility  to  select  and  oversee  the 
issuer's  independent  accountant; 
procedures  for  handling  complaints 
regarding  the  issuer's  accounting 
practices;  the  authority  of  the  audit 
committee  to  engage  advisors;  and 
funding  for  the  independent  auditor  and 
any  outside  advisors  engaged  by  the 
audit  committee.  The  new  rule  must 
become  effective  by  April  26,  2003.  and 
under  our  proposals,  the  new 
requirements  would  need  to  be 
operative  by  the  national  securities 
exchanges  and  national  securities 
associations  no  later  than  the  first 
anniversary  of  the  publication  of  our 
final  rule  in  the  Federal  Register.  The 
proposals  would  implement  the 
requirements  of  Section  10A(m)(l)  of 
.the  Securities  Exchange  Act  of  1934,  as 
added  by  Section  301  of  the  Sarbanes- 
Oxley  Act  of  2002. 

DATES:  Comments  should  be  received  on 
or  before  February  18,  2003. 
ADDRESSES:  To  help  us  process  and 
review  your  comments  more  efficiently, 
comments  should  be  sent  by  hard  copy 
or  e-mail,  but  not  by  both  methods. 
Comments  sent  by  hard  copy  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  2054^-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  electronic 
mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  S7-02-03.  This  file  number  should 
be  included  in  the  subject  line  if 
electronic  mail  is  used.  Comment  letters 


will  be  available  for  public  inspection 
and  copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Commission's  Internet 
Web  site  [http://www.sec. gov). ^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  J.  Minton,  Special  Counsel,  or 
Elizabeth  M.  Murphy,  Chief,  Office  of 
Rulemaking,  Division  of  Corporation 
Finance,  at  (202)  942-2910,  or,  with 
respect  to  investment  companies, 
Christopher  P.  Kaiser,  Senior  Counsel, 
Office  of  Disclosure  Regulation, 
Division  of  Investment  Management,  at 
(202)  942-0724,  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  We  are 
proposing  to  add  new  Rule  lOA-3  ^ 
under  the  Securities  Exchange  Act  of 
1934  (the  "Exchange  Act"), '  to  amend 
Forms  lO-K.-*  10-KSB,'^  20-Ffi  and  40- 
F '  and  Items  7  and  22  of  Schedule  14A  « 
under  the  Exchange  Act,  to  amend  Item 
401"  of  Regulation  S-B  '"  and  Items 
401 "  and  601 '  2  of  Regulation  S-K  ' ' 
under  the  Securities  Act  of  1933  (the 
"Securities  Act")''*  and  to  amend 
proposed  Form  N-CSR '''  under  the 
Exchange  Act  and  the  Investment 
CompanyAct  of  1940  (the  "Investment 
Company  Act")."' 

Table  of  Contents 

I.  Background  and  Overview  of  the  Proposals 

II.  Proposed  Changes 

A.  Audit  Committee  Member 
Independence 

B.  Responsibilities  Relating  to  Registered 
Public  Accounting  Firms 

C.  Procedures  for  Handling  Complaints 

D.  Authority  to  Engage  Advisors 

E.  Funding 

F.  Application  and  Implementation  of  the 
Proposed  Standards 

l.SROs  Affected 

.2.  Securities  Affected 

a.  Multiple  Listings 

b.  Security  Futures  Products  and 
Standardized  Options 


'  We  do  not  edit  personal  ulentifying  information, 
such  as  names  or  electronic  mail  addresses,  from 
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'» 15  U.S.C.  80a-l  et  seq. 


3.  Issuers  Affected 

a.  Foreign  Issuers 

b.  Small  Businesses 

c.  Issuers  of  Asset-Backed  Securities 

d.  Investment  Companies 

4.  Determining  Compliance  with  Proposed 
Standards 

5.  Opportunity  to  Cure  Defects 

G.  Disclosure  Changes  Regarding  Audit 
Committees 

1.  Disclosure  Regarding  Exemptions 

2.  IdentiGcation  of  the  Audit  Committee  in 
Annual  Reports 

3.  Updates  to  Existing  Audit  Committee 
Disclosure 

H.  General  Request  for  Comment 

III.  Paperwork  Reduction  Act 

IV.  Cost-Benefit  Analysis 
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VII.  Statutory  Authority  and  Text  of  Rule 
Amendments 

I.  Background  and  Overview  of  the 
Proposals 

Accurate  and  reliable  financial 
reporting  lies  at  the  heart  of  our 
disclosure-based  system  for  securities 
regulation,  and  is  critical  to  the  integrity 
of  the  U.S.  securities  markets.  Investors 
need  accurate  and  reliable  financial 
information  to  make  informed 
investment  decisions.  Investor 
confidence  in  the  reliability  of  corporate 
financial  information  is  fundamental  to 
the  liquidity  and  vibrancy  of  our 
markets. 

Effective  oversight  of  the  financial 
reporting  process  is  fundamental  to 
preserving  the  integrity  of  our  markets. 
The  board  of  directors,  elected  by  and 
accountable  to  shareholders,  is  the  focal 
point  of  the  corporate  governance 
system.  The  audit  committee,  composed 
of  members  of  the  board  of  directors, 
plays  a  critical  role  in  serving  as  a  check 
and  balance  on  a  company's  financial 
reporting  system.  The  audit  committee 
provides  independent  review  and 
oversight  of  a  company's  financial 
reporting  processes,  internal  controls 
and  independent  auditors.  It  provides  a 
forum  separate  from  management  in 
which  auditors  and  other  interested 
parties  can  candidly  discuss  concerns. 
By  effectively  carrying  out  its  functions 
and  responsibilities,  the  audit 
committee  helps  to  ensiue  that 
management  properly  develops  and 
adheres  to  a  sound  system  of  internal 
controls,  that  procedures  are  in  place  to 
objectively  assess  management's 
practices  and  internal  controls,  and  that 
the  outside  auditors,  through  their  own 
review,  objectively  assess  the  company's 
financial  reporting  practices. 

Since  the  early  1940s,  the 
Commission,  along  with  the  auditing 
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and  corporate  communities,  has  had  a 
continuing  interest  in  promoting 
effective  and  independent  audit 
committees.  1^  It  was  largely  with  the 
Commission's  encouragement,  for 
instance,  that  the  self-regulatory 
organizations,  or  SROs,  first  adopted 
audit  committee  requirements  in  the 
19708.'"  Over  the  years,  others  have 
expressed  support  for  strong, 
independent  audit  committees,'" 
including  the  National  Commission  on 
Fraudulent  Financial  Reporting,  also 
known  as  the  Treadway  Commission,^" 
and  the  General  Accounting  Office.^' 

In  1998.  the  New  York  Stock 
Exchange  (the  "NYSE")  and  the 
National  Association  of  Securities 
Dealers,  Inc.  (the  "NASD")  sponsored  a 
committee  to  study  the  effectiver»ess  of 
audit  committees.  This  committee 
became  known  as  the  Blue  Ribbon 
Committee  on  Improving  the 
Effectiveness  of  Corporate  Audit 
Committees  (the  "Blue  Ribbon 
Committee").  In  its  1999  report,  the 
Blue  Ribbon  Committee  recognized  the 
importance  of  audit  committees  and 
issued  ten  recommendations  to  improve 
their  effectiveness.^^  In  response  to 
these  recommendations,  the  NYSE  and 
the  NASD,  among  others,  revised  their 
listing  standards  relating  to  audit 


committees,^^  and  we  adopted  new 
rules  requiring  disclosure  relating  to  the 
functioning,  governance  and 
independence  of  corporate  audit 
conrniittees.^"  Earlier  this  year,  at  the 
Commission's  request.^^  the  NYSE  and 
the  NASD  again  reviewed  their    . 
corporate  governance  standards, 
including  their  audit  committee  rules, 
in  light  of  several  high-profile  corporate 
failures,  and  have  proposed  changes  to 
their  rules  to  provide  more  demanding 
standards  for  audit  committees.^** 
Recent  events  involving  alleged 
misdeeds  by  corporate  executives  and 
independent  auditors  have  damaged 
investor  confidence  in  the  financicd 
markets.27  jhey  have  highlighted  the 
need  for  strong,  competent  and  vigilant 
audit  committees  with  real  authority. ^s 
In  response  to  the  threat  to  the  U>S. 
financial  markets  posed  by  these  events. 
Congress  passed,  and  the  President 
signed  into  law  on  July  30,  2002,  the 
Sarbanes-Oxley  Act  of  2002  (the 
"Sarbanes-Oxley  Act").^"  The  Sarbanes- 
Oxley  Act  mandates  sweeping  corporate 
disclosure  and  financial  reporting 
reform  to  improve  the  responsibility  of 
public  companies  for  their  financial 
disclosures.  This  release  is  one  of 
several  that  we  are  issuing  to  implement 
provisions  of  the  Sarbanes-Oxley  Act.  3" 


'"In  1940,  the  Commission  investigated  the 
auditing  practices  of  McKesson  &  Robbins,  Inc.,  and 
the  Commission's  ensuing  report  prompted  action 
on  auditing  procedures  by  the  auditing  community. 
In  the  Matter  of  McKesson  &■  Bobbins.  Accounting 
Series  Release  (ASR)  No.  19,  Exchange  Act  Release 
No.  2707  (Dec.  5,  1940). 

'i«For  example,  in  1972,  the  Commission 
reoommended  that  companies  establish  audit 
committees  composed  of  outside  directors.  See  ASR 
123  (Mar.  23,  1972).  In  1974  and  1978,  the 
Commission  adopted  rules  requiring  disclosures 
about  audit  committees.  See  Release  No.  34-11147 
(D«C.  20,  1974)  and  Release  No.  34-15384  (Dec.  6, 
1978). 

'"See.  e.g..  Preliminary  Report  of  the  American 
Bar  Association  Task  Force  on  Corporate 
Responsibility  (July  16.  2002).  The  report  is 
available  on  the  American  Bar  Association's 
website  at  www.abanet.org/buslaw/. 

^"The  Treadway  Commission  was  sponsored  by 
the  American  Institute  of  Certified  Public 
Accountants,  the  American  Accounting 
Association,  the  Financial  Executives  Institute  (now 
Financial  Executives  International),  the  Institute  of 
Internal  Auditors  and  the  National  Association  of 
Accountants.  Collectively,  these  groups  were 
known  as  the  Committee  of  Sponsoring 
Organizations,  or  COSO.  The  Treadway 
Commission's  report,  the  Report  of  the  National 
Commission  on  Fraudulent  Financial  Reporting 
(October  1987).  is  available  at  www.coso.org. 

2'  GAO,  "CPA  Audit  Quality;  Status  of  Actions 
Taken  to  Improve  Auditing  and  Financial  Reporting 
of  Public  Companies, "  at  5  (GAO/AFMD-89-38, 
March  1989). 

2z  See  Report  and  Recommendations  of  the  Blue 
Ribbon  Committee  on  Improving  the  Effectiveness 
of  Corporate  Audit  Committees  (February  1999). 
The  Blue  Ribbon  Committee  Report  is  available  at 
wMrw.nyse.com. 


In  this  release,  we  propose  to 
implement  Section  10A(m)(l)  of  the 
Exchange  Act. "  as  added  by  Section 
301  of  the  Sarbanes-Oxley  Act,  which 
requires  us  to  direct,  by  rule,  the 
national  securities  exchanges  ^^  and 
national  securities  associations  ' '  to 
prohibit  the  listing  of  any  security  of  an 
issuer  that  is  not  in  compliance  with 
several  enumerated  standards  regarding 
issuer  audit  committees.  The  new  rule 
must  become  effective  by  April  26, 
2003,  which  is  270  days  after  the  date 
of  enactment  of  the  Sarbanes-Oxley  Act 
and  Section  lOA(m)  of  the  Exchange 
Act. '"  Under  our  proposals,  the  new 
requirements  would  need  to  be 
operative  by  the  SROs  no  later  than  the 
first  anniversary,  of  the  publication  of 
our  final  rule  in  the  Federal  Register.  In 
addition,  our  proposals  would  make 


"  See,  for  example.  Exchange  Act  Release  No. 
42231  (Dec.  14.  1999)  |64  FR  71523)  (Nasdaq  rules) 
and  Exchange  Act  Release  No.  42233  (Dec.  14. 
1999)  (NYSE  rules)  [64  FR  71529).  See  also 
Exchange  Act  Release  No.  42232  (Dec.  14.  1999)  164 
FR  715181  (American  Stock  Exchange  rules)  and 
Release  No.  34-43941  (Feb.  7.  2001)  166  FR  10545h 
(Pacific  Exchange  rules). 

^*  See  Exchange  Act  Release  No.  42266  (Dec.  22. 
1999)  (64  FR  73389). 

25  See  Press  Release  No.  2002-23  (Feb.  13.  2002). 

26  See  File  Nos.  SR-NASD-2002-141  and  SR- 
NYSE-2002-33  (pending  before  the  Commission). 

2^  See,  for  example.  )ohn  Waggoner  and  Thomas 
A.  Fogarty,  "Scandals  Shred  Investors'  Faith: 
Because  of  Enron,  Andersen  and  Rising  Gas  Prices, 
the  Public  is  More  Wary  Than  Ever  of  Corporate 
America,  "  USA  Today.  May  5,  2002;  and  Louis 
Aguilar,  "Scandals  Jolting  Faith  of  Investors;" 
Denver  Post,  )une  27,  2002. 

2«See,  for  example,  )ohn  Good,  "After  Enron, 
Beef  Up  Those  Audit  Committees,"  The 
Commercial  Appeal,  Apr.  26,  2002;  and  "FT 
Comment  After  Enron:  Giving  Meaning  to  the  Codes 
of  Best  Practice:  Corporate  Governance;  Companies 
Need  Truly  Independent  Directors,  Strong  Audit 
Cx>mmittees,  an  Outlet  for  Whistleblowers  and  Tight 
Controls  on  Share  Options,"  The  Financial  Times, 
Feb.  19,  2002. 

29 Pub.  L.  107-204. 116  Stat.  745  (2002). 

30  For  example,  see  Release  No.  34-46421  (Aug. 
27,  2002)  J67  FR  56462)  (Ownership  reports  and 
trading  by  officers,  directors  and  principal  security 
holders);  Release  No.  33-8124  (Aug.  28.  2002)  |67 
FR  57276)  (Certification  of  disclosure  in  companies' 
quarterly  and  annual  reports);  Release  No.  33- 
46685  (Oct.  18,  2002)  |67  FR  65325)  (Improper 
influence  on  conduct  of  audits):  Release  No.  33- 
8138  (Oct.  22,  2002)  (67  FR  66208)  (Disclosure 
regarding  internal  control  reports,  audit  committee 
financial  experts  and  company  codes  of  ethics); 
Release  No.  33-8144  (Nov.  4,  2002)  167  FR  680541 


(Disclosure  about  off-balance  sheet  arrangements, 
contractual  obligations  and  contingent  liabilities 
and  commitments);  Release  No.  33-8145  (Nov.  4, 
2002)  167  FR  687901  (Conditions  for  use  of  non- 
GAAP  financial  information);  Release  No.  34-46778 
(Nov.  6.  2002)  167  FR  694301  (Insider  trades  during 
pension  plan  blackout  periods);  Release  No. 
33-8150  (Nov,  21,  2002)  167  FR  716701 
(Implementation  of  standards  of  conduct  for 
attorneys);  Release  No.  33-8151  (Nov.  21,  2002)  (67 
FR  710181  (Retention  of  records  relevant  to  audits 
and  reviews);  Release  No.  33-8154  (Dec.  2.  2002) 
(67  FR  767801  (Strengthening  the  Commission's 
requirements  regarding  auditor  independence);  and 
Release  No.  33-8170  (Dec.  20,  2002)  (67  FR  79466) 
(Mandated  electronic  filing  and  website  posting  for 
Forms  3,  4  and  5). 
3'  15  U.S.C.  78i-l(m)(l). 
32  A  "national  securities  exchange"  is  an 
exchange  registered  as  such  under  Section  6  of  the 
Exchange  Act  (15  US  C.  78f).  There  are  currently 
nine  national  securities  exchanges  registered  under 
Section  6(a)  of  the  Exchange  Act:  American  Stock 
Exchange  (AMEX).  Boston  Stock  Exchange.  Chicago 
Board  Options  Exchange  (CBOE),  Chicago  Stock 
Exchange,  Cincinnati  Stock  Exchange.  International 
Securities  Exchange.  New  York  Stock  Exchange 
,(NYSE),  Philadelphia  Stock  Exchange  and  Pacific 
Exchange.  In  addition,  an  exchange  that  lists  or 
trades  security  futures  products  (as  defined  in 
Exchange  Act' Section  3(a)(56)  (15  U.S.C.  78c(56))) 
may  register  as  a  national  securities  exchange  under 
Section  6(g)  of  the  Exchange  Act  solely  for  the 
purpose  of  trading  security  futures  products. 
Regarding  security  futures  products,  gee  Section 
II.F.2.b. 

33  A  "national  securities  association"  is  an 
association  of  brokers  and  dealers  registered  as  such 
under  Section  15A  of  the  Exchange  Act  (15  U.S.C. 
780-3).  The  National  Association  of  Securities 
Dealers  (NASD)  is  the  only  national  securities 
association  registered  with  the  Commission  under 
Section  15A(a)  of  the  Exchange  Act.  The  NASD 
partially  owns  and  operates  The  Nasdaq  Stock 
Market  (Nasdaq).  Nasdaq  has  filed  an  application 
with  the  Commission  to  register  as  a  national 
securities  exchange.  In  addition.  Section  15A(k)  of 
the  Exchange  Act  (15  U.S.C.  78o-3(k))  provides  that 
a  futures  association  registered  under  Section  17  of 
the  Commodity  Exchange  Act  (7  U.S.C.  21)  shall  be 
registered  as  a  national  securities  association  for  the 
limited  purpose  of  regulating  the  activities  of 
members  who  are  registered  as  broker-dealers  in 
secxu-ity  futures  products  pursuant  to  Section 
15(b)(l'l)  of  the  Exchange  Act  (15  U.S.C.  78o(b)(ll)). 
Regarding  security  futures  products,  see  Section 
lI.F.2.b. 
3*  See  Exchange  Act  Section  10A(m)(l)(A). 
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several  changes  to  our  current 
disclosure  requirements  regarding  audit 
committees. 

Under  proposed  Exchange  Act  Rule 
lOA-3.  '^  SROs  would  be  prohibited 
from  listing  any  security  of  an  issuer 
that  is  not  in  compliance  with  the 
following  standards,  as  discussed  in 
more  detail  below: 

•  Each  member  of  the  audit 
committee  of  the  issuer  must  be 
independent  according  to  specified 
criteria: 

•  The  audit  committee  of  each  issuer 
must  be  directly  responsible  for  the 
appointment,  compensation,  retention 
and  oversight  of  the  work  of  any 
registered  public  accounting  firm  ^'^ 
engaged  for  the  purpose  of  preparing  or 
issuing  an  audit  report  or  related  work 
or  performing  other  audit,  review  or 
attest  services  for  the  issuer,  and  each 
such  registered  public  accounting  firm 
must  report  directly  to  the  audit 
committee; 

•  Each  audit  committee  must 
establish  procedures  for  the  receipt, 
retention  and  treatment  of  complaints 
regarding  accounting,  internal 
accounting  controls  or  auditing  matters, 
including  procedures  for  the 
confidential,  anonymous  submission  by 
employees  of  the  issuer  of  concerns 
regarding  questionable  accounting  or 
auditing  matters; 

•  Each  audit  committee  must  have 
the  authority  to  engage  independent 
counsel  and  other  advisors,  as  it 
determines  necessary  to  carry  out  its 
duties;  and 

•  Each  issuer  must  provide 
appropriate  funding  for  the  audit 
committee. 

The  standards  articulated  in  Section 
lOA(m)  of  the  Exchange  Act  will 
provide  a  framework  in  which  audit 
committees  can  be  more  effective  in 
protecting  shareholder  interests  and  in 
addressing  the  risk  that  management 
self-interest  may  diverge  from 
shareholder  interest.  The  audit 
committee  is  more  likely  to  be  effective 
in  performing  its  oversight  role  when  it 
has  adequate  resources  and  is 
empowered  to  accomplish  its 
responsibilities  independently  of 
management,  especially  when  potential 


'* Exchange  Act  Rule  lOA-2  (17  CFR  240.10A-2) 
was  proposed  in  Release  No.  33-8154  (Dec.  2. 
2002). 

^""The  term  "registered  public  accounting  firm"  is 
defined  in  Section  2(a)(12)  of  the  Sarbanes-Oxlev 
Act.  See  15  IJ.S.C.  78c(b)(59).  Until  the  Public 
Company  Accounting  Oversight  Board  that  is 
contemplated  under  the  Sarbanes-Oxley  Act  has 
established  the  registration  of  public  accounting 
firms,  the  proposed  requirement  relating  to  the 
audit  committee's  oversight  would  refer  to  the 
public  accounting  firm  employed  by  the  issuer  for 
the  purposes  indicated. 


conflicts  of  interests  with  management 
may  be  apparent.  Independent  audit 
committee  members  also  are  more  likely 
to  be  objective  when  evaluating 
financial  disclosure  and  internal 
controls.  There  must  also  be  frank,  open 
and  clear  channels  of  communication  so 
that  information  can  reach  the  audit 
committee. 

11.  Proposed  Changes 

Under  Section  3(a)(58)  of  the 
Exchange  Act, '''  as  added  by  Section 
205  of  the  Sarbanes-Oxley  Act,  the  term 
audit  committee  is  defined  as: 

•  A  committee  (or  equivalent  body) 
established  by  and  amongst  the  board  of 
directors  of  an  issuer  for  the  purpose  of 
overseeing  the  accounting  and  financial 
reporting  processes  of  the  issuer  and 
audits  of  the  financial  statements  of  the 
issuer;  and 

•  If  no  such  committee  exists  with 
respect  to  an  issuer,  the  entire  board  of 
directors  of  the  issuer. 

Accordingly,  an  issuer  either  may 
have  a  separately  designated  audit 
committee  composed  of  members  of  its 
board  or,  if  it  chooses  to  do  so  or  if  it 
fails  to  form  a  separate  committee,  the 
entire  board  of  directors  would 
constitute  the  audit  committee.  If  the 
ehtire  board  constituted  the  audit 
conmiittee,  our  proposals  for  the  new 
SRO  rules,  including  the  independence 
requirements,  would  apply  to  the 
issuer's  board  as  a  whole. 

In  addition,  because  proposed 
Exchange  Act  Rule  lOA-3  would 
impose  requirements  that  only  would 
apply  to  issuers  listed  on  a  national 
securities  exchange  or  listed  in  an 
automated  inter-dealer  quotation  system 
of  a  national  securities  association, ^^  the 
requirements  of  proposed  Exchange  Act 
Rule  lOA-3  only  would  apply  to  issuers 
that  are  so  listed.  None  of  the 
requirements  of  Section  lOA(m)  of  the 
Exchange  Act  or  proposed  Exchange  Act 
Rule  lOA-3  apply  to  other  reporting 
companies  under  Section  13(a)  '^  or 
15(d) '»"  of  the  Exchange  Act. 

A.  Audit  Committee  Member 
Independence 

As  early  as  1940,  the  Commission 
encouraged  the  use  of  audit  committees 
composed  of  independent  directors. '•i 
An  audit  committee  comprised  of 
independent  directors  is  better  situated 
to  assess  objectively  the  quality  of  the 
issuer's  financial  disclosure  and  the 
adequacy  of  internal  controls  than  a 


committee  that  is  affiliated  with 
management.  Management  may  face 
market  pressures  for  short-term 
performance  and  corresponding 
pressures  to  satisfy  market  expectations. 
These  pressures  could  be  exacerbated  by 
the  use  of  compensation  or  other 
incentives  focused  on  short-term  stock 
appreciation,  which  can  promote  self- 
interest  rather  than  the  promotion  of 
long-term  shareholder  interest.  An 
independent  audit  committee  with 
adequate  resources  helps  to  overcome 
this  problem  and  to  align  corporate 
interests  with  those  of  shareholders.  An 
independent  audit  committee  also 
would  likely  be  better  equipped  to 
satisfy  several  other  new  requirements 
mandated  by  the  Sarbanes-Oxley  Act 
and  the  Exchange  Act,  such  as 
overseeing  a  sound  system  of  internal 
controls,  approving  any  non-audit 
services  by  the  outside  auditor  and 
enhancing  the  independence  of  the 
audit  function. 

The  proposed  requirements  would 
enhance  audit  committee  independence 
by  implementing  the  two  basic  criteria 
for  determining  independence 
enumerated  in  Section  lOA(m)  of  the 
Exchange  Act.  First,  audit  committee 
members  would  be  barred  from 
accepting  any  consulting,  advisory  or 
other  compensatory  fee  from  the  issuer 
or  an  affiliate  of  the  issuer,  other  than 
in  the  member's  capacity  as  a  member 
of  the  board  of  directors  and  any  board 
committee.''^  This  prohibition  would 
preclude  payments  to  a  member  as  an 
officer  or  employee,  as  well  as  other 
compensatory  payments.  To  prevent 
evasion  of  this  requirement,  disallowed  ' 
payments  to  an  audit  committee 
member  would  include  payments  made 
either  directly  or  indirectly.  We  believe  ' 
that  barring  indirect  as  well  as  direct 
compensatory  payments  is  necessary  to 
implement  the  intended  purposes  of 
Section  lOA(m)  of  the  Exchange  Act. 
For  example,  payments  to  spouses  of 
members  raise  questions  regarding 
independence  comparable  to  those 
raised  by  payments  to  members 
themselves.  In  addition,  we  believe  that 
payments  for  services  to  law  firms, 
accounting  firms,  consulting  firms, 
investment  banks  or  similar  entities  in 
which  audit  committee  members  are 
partners  or  hold  similar  positions  are 
the  kinds  of  compensatory  payments 
that  were  intended  to  be  precluded  by 
Exchange  Act  Section  lOA(m).  We 
therefore  propose  that  indirect 


^' 15U.S.C.  78c(a)(58). 

^^  In  this  release,  we  refer  to  issuers  that  are  listed 
on  one  or  more  of  these  markets  as  "listed  issuers." 
^"15  IJ.S.C.  78m(a). 
«'15U.S.C.  78o(d). 
•"  See  note  17  above. 


"2  See  Section  10A(m)(3)(B)(i)  of  the  Exchange 
Act  and  proposed  Exchange  Act  Rule  lOA- 
3(b)(l)(ii)(A)  and  (iii)(A).  If  the  committee  member 
is  also  a  shareholder  of  the  issuer,  payments  made 
to  all  shareholders  generally,  such  as  dividends, 
would  not  be  prohibited  by  this  provision. 
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acceptance  of  compensatory  payments 
includes  payments  to  spouses,  minor 
children  or  stepchildren  or  children  or 
stepchildren  sharing  a  home  with  the 
member,  as  well  as  payments  accepted 
by  an  entity  in  which  an  audit 
committee  member  is  a  partner,  member 
or  principal  or  occupies  a  similar 
position  and  which  provides 
accounting,  consulting,  legal, 
investment  banking,  financial  or  other 
advisory  services  or  any  similar  services 
to  the  issuer.''^ 

In  seeking  to  ensure  appropriate 
levels  of  independence,  we  recognize 
that  some  SROs  currently  restrict 
additional  business  or  personal 
relationships,**  and  that  some  SROs  are 
seeking  to  add  to  these  requirements,  in 
particular  in  the  additional  listing 
standards  that  are  currently  under 
consideration.*^  We  support  the  goals 
the  SROs  are  trying  to  achieve  through 
these  ongoing  efforts,  and  we  are 
committed  to  working  with  the  SROs  to 
ensure  the  success  of  these  proposals. 
We  believe  that  our  mandate  under 
Section  10A{m)  of  the  Exchange  Act, 
where  independence  is  evaluated  by 
reference  to  payments  of  compensatory 
fees,  is  best  fulfilled  by  our  current 
proposal.  Our  proposal  would  not,  for 
example,  preclude  independence  on  the 
basis  of  ordincuy  course  commercial 
business  relationships  between  an 
issuer  and  an  entity  with  which  a 
director  had  a  relationship.  Our 
proposal  also  would  not  extend  to  the 
broad  categories  of  family  members  that 
may  be  reached  by  SRO  listing 
standards.  Instead,  our  proposals  build 
and  rely  on  the  SROs  standards  of 
independence  that  cover  additional 
relationships  not  specified  in  Exchange 
Act  Section  lOA(m).  Our  proposal 
would  allow  the  SROs  to  adopt  further 
requirements  of  these  sorts,  but  they 
would  do  so  within  the  more  flexible 
environment  of  listing  standards.  We 
encourage  SROs  that  do  not  currently 
have  separate  independence 
requirements  to  adopt  appropriate 
requirements  in  connection  with  their 
implementation  of  the  standards  in 
Exchange  Act  Section  lOA(m). 

As  the  second  basic  criterion  for 
determining  independence,  a  member  of 
the  audit  committee  of  an  issuer  that  is 
not  an  investment  company  may  not  be 
an  affiliated  person  of  the  issuer  or  any 
subsidiary  of  the  issuer  apart  from  his 
or  her  capacity  as  a  member  of  the  board 
and  any  board  committee.  We  would 
clarify  that  a  director,  executive  officer, 
partner,  member,  principal  or  designee 


of  an  affiliate  would  be  deemed  to  be  an 
affiliate.  For  purposes  of  the  proposed 
rule,  we  propose  to  define  the  terms 
"affiliate"  and  "affiliated  person" 
consistent  with  our  other  definitions  of 
these  terms  under  the  securities  laws, 
such  as  in  Exchange  Act  Rule  12b-2  ■*^ 
and  Securities  Act  Rule  144,*^  with  an 
additional  safe  harbor.*"  We  propose  to 
define  "afiiliate"  of,  or  a  person 
"affiliated"  with,  a  specified  person,  to 
mean  "a  person  that  directly,  or 
indirectly  through  one  or  more 
intermediaries,  controls,  or  is  controlled 
by,  or  is  under  common  control  with, 
the  person  specified."*^  We  propose  to 
define  the  term  "control"  consistent 
with  our  other  definitions  of  this  term 
imder  the  Exchange  Act  ^°  as  "the 
possession,  direct  or  indirect,  of  the 
power  to  direct  or  cause  the  direction  of 
the  manageqient  and  policies  of  a 
person,  whether  through  the  ownership 
of  voting  securities,  by  contract,  or 
otherwise."  5' 

Similarly,  a  member  of  the  audit 
committee  of  an  issuer  that  is  an 
investment  company  could  not  be  an 
"interested  person"  of  the  investment 
company  as  defined  in  Section 
2(a)(19)52  of  the  Investment  Company 
Act. 53  vVe  have  substituted  the  Section 
2(a)(19)  test  for  the  affiliation  test 
applied  to  operating  companies  because 
the  Section  2(a){19)  test  is  tailored  to 
captiu^  the  broad  range  of  affiliations 
with  investment  advisers,  principal 
underwriters,  and  others  that  are 
relevant  to  "independence"  in  the  case 
of  investment  companies. 

Our  proposed  definition  of  "affiliated 
person"  for  non-investment  companies, 
like  our  existing  definitions  of  this  term 
for  these  issuers,  would  require  a  factual 
determination  based  on  a  consideration 
of  all  relevant  facts  and  circumstances. 
However,  because  we  recognize  that  it 
can  be  difficult  to  determine  whether 
someone  controls  an  issuer,  we  are 
proposing  to  create  a  safe  harbor  from 
this  aspect  of  the  proposed  definition  of 


•3  See  proposed  Exchange  Act  Rule  10A-3(e)(6). 

**  See  note  23  above. 

•5  See  note  26  above.  — 


■'6  17CFR240.12b-2. 

■"  17  CFR  230.144. 

••8  Exchange  Act  Section  3(a)(19),  in  defining 
several  terms  in  relation  to  investment  companies, 
includes  a  definition  of  "affiliated  person"  by 
reference  to  the  Investment  Company  Act.  Because 
that  definition  is  tailored  to  investment  companies, 
our  proposed  definition  would  use  a  definition  for 
non-investment  companies  consistent  with  our 
other  definitions  of  "affiliate"  for  non-investment 
companies. 

<3See  proposed  Exchange  Act  Rule  10A-3(e){l). 

50 See,  e.g..  Exchange  Act  Rule  12b-2. 

5»  See  proposed  Exchange  Act  Rule  10A-3(e)(3). 

"ISU.S.C.  80a-2(a)(19). 

5^ See  proposed  Exchange  Act  Rule  lOA- 
3(b)(l)(iii)(B].  The  "interested  person"  lest  would 
apply  to  business  development  companies,  as  well 
as  registered  investment  companies.  See  note  95. 


"affiliated  person."  "•*  Under  the 
proposed  safe  harbor,  a  person  who  is 
not  an  executive  officer,  director  or  10% 
shareholder  of  the  issuer  would  be 
deemed  not  to  control  the  issuer., This 
test  is  similar  to  the  test  used  for 
determining  insider  status  under 
Section  16  of  the  Exchanee  Act.'"'' 

This  safe  harbor  should  cover  most 
non-affiliates  without  including  people 
who  control  an  issuer.  Moreover,  our 
proposal  would  create  only  a  safe  harbor 
position.  Therefore,  an  audit  committee 
member  that  would  not  be  eligible  to 
rely  on  the  safe  harbor  would  not  be 
deemed  an  affiliated  person  by  virtue  of 
those  facts.  Those  who  would  be 
ineligible  to  rely  on  the  safe  harbor,  but 
believe  that  they  do  not  control  an 
issuer,  still  could  rely  on  a  facts  and 
circumstances  analysis. 

Under  Exchange  Act  Section 
10A(m)(3)(C),  we  have  the  authority  to 
exempt  from  the  independence 
requirements  particular  relationships 
with  respect  to  audit  committee 
members,  if  appropriate  in  light  of  the 
circumstances.  Companies  coming  to 
market  for  the  first  time  may  face 
particular  difficulty  in  recruiting 
members  that  meet  the  proposed 
independence  requirements.  Before  a 
company's  initial  public  offering,  the 
board  of  directors  often  will  consist 
primarily,  if  not  exclusively,  of 
representatives  of  venture  capital 
investors  and  insiders.  Such 
representation  is  entirely  consistent 
with  the  desire  of  these  parties  to  have 
representation  in  their  private  venture. 
The  difficulty  of  recruiting  independent 
directors  before  an  initial  public 
offering,  coupled  with  the  uncertainty  of 
whether  the  initial  public  offering  will 
be  completed,  may  discourage 
companies  from  accessing  the  public     , 
markets  to  grow  their  business  and  . 
provide  liquidity,  as  well  as  from 
achieving  the  other  benefits  of  being  a 
public  company,  if  all  of  their  audit 
committee  members  must  be 
independent  at  the  4ime  of  the  initial 
public  offering.  Further,  the  audit 
committee  of  some  new  public 
companies  may  function  more 


"See  proposed  Exchange  Act  Rule  10A-3(e)(l). 
Note  that  this  safe  harbor  does  not  address  the 
question  of  whether  a  person  "is  controlled  by.  or 
is  under  common  control  with"  the  issuer.  We 
proposed  a  similar  safe  harbor  from  the  definition 
of  "affiliate"  for  Securities  Act  Rule  144  in  1997. 
See  Release  No.  33-7391  (Feb.  20,  1997)  |62  FR 
92461. 

5*  17  U.S.C.  78p.  However,  unlike  our  rules  under 
Section  16,  for  purposes  of  determining  who  is  an 
executive  officer  and  calculating  beneficial 
ownership,  we  propose  to  refer  to  Exchange  Act 
Rule  3b-7  (17  CFR  240.3b-7l  for  the  definition  of 
"executive  officer"  and  Exchange  Act  Rule  13d- 
3(d)(1)  |17  CFR  240.13d-3(d)(l)|  for  talculaling 
beneficial  ownership. 
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effectively  if  one  director  has  historical 
knowledge  and  experience  with  the 
company.  Accordingly,  we  propose  to 
exempt  one  member  of  a  non- 
investment  company  issuer's  audit 
committee  from  the  independence 
requirements  for  90  days  from  the 
effective  date  of  an  issuer's  initial 
registration  statement  under  Section  1 2 
of  the  Exchange  Act  or  a  registration 
statement  under  the  Securities  Act 
covering  an  initial  public  offering  of 
securities  of  the  issuer.^'^ 

Further,  many  companies, 
particularly  financial  institutions  and 
other  entities  with  a  holding  company 
structure,  operate  through  subsidiaries. 
For  these  companies,  the  composition  of 
the  boards  of  the  parent  company  and 
the  subsidiary  are  sometimes  similar 
given  the  control  structure  between  the 
parent  and  the  subsidiary.  If  an  audit 
committee  member  of  the  parent  is 
otherwise  independent,  merely  serving 
also  on  the  board  of  a  controlled 
subsidiary  should  not  adversely  affect 
the  board  member's  independence, 
assuming  that  the  board  member  also 
would  be  considered  independent  of  the 
subsidiary  except  for  the  member's  seat 
on  the  parent's  board.  Accordingly,  we 
propose  to  exempt  from  the  "affiliated 
person"  requirement  a  committee 
member  that  sits  on  the  board  of 
directors  of  both  a  parent  and  a  direct 
or  indirect  consolidated  majority-owned 
subsidiary,  if  the  committee  member 
otherwise  meets  the  independence 
requirements  for  both  the  parent  and  the 
subsidiary,  including  the  receipt  of  only 
ordinary-course  compensation  for 
serving  as  a  member  of  the  board  of 
directors,  audit  committee  or  any  other 
board  committee  of  the  parent  or 
subsidiary. "^^ 

As  discussed  in  Section  II.G.l  below, 
any  issuer  availing  itself  of  any  of  these 
exceptions  would  have  to  disclose  that 
fact.  Apart  from  the  two  limited 
exemptions  discussed  above,  and  the 
exemptions  for  controlling  shareholders, 
foreign  governmental  board 
representatives  and  non-management 
employee  members  of  foreign  private 
issuers  discussed  in  Section  II.F.3.a 
below,  we  do  not  propose  to  exempt  any 
other  particular  relationships  from  the 
independence  requirements  at  this  time. 
In  this  regard,  we  note  that  Section 
lOA(m)  of  the  Exchange  Act  does  not, 
and  therefore  our  proposed  rule  does 
not,  contain  any  exemptions  based  on 
exceptional  and  limited  circumstances 
similar  to  those  that  exist  currently 


under  several  SRO  rules.^"  Also,  given 
the  policy  and  purposes  behind  the 
Sarbanes-Oxley  Act,  as  well  as  to 
maintain  consistency  and  to  ease 
administration  of  the  requirements  by 
the  SROs,  we  do  not  currently  propose 
to  entertain  exemptions  or  waivers  for 
particular  relationships  on  a  case-by- 
case  basis. ^^ 

Questions  regarding  the  proposed 
independence  requirements: 

•  Is  additional  clarification  necessary 
regarding  the  consulting,  advisory  or 
other  compensatory  fee  prohibition?  For 
example,  should  we  clarify  whether 
"compensatory  fees"  would  include 
compensation  under  a  retirement  or 
similar  plan  in  which  a  former  officer  or 
employee  of  the  issuer  participates? 
Should  there  be  an  exception  for  a  de 
minimis  amount  of  payments?  If  so, 
what  amount  would  be  appropriate? 
How  would  such  an  exception  be 
consistent  with  the  purposes  of  the 
prohibition? 

•  Is  the  proposed  extension  of  the 
compensatory  prohibition  to  spouses, 
minor  children  or  stepchildren  or 
children  or  stepchildren  sharing  a  home 
with  the  member  appropriate?  Should  it 
be  expanded  or  narrowed?  For  example, 
should  there  be  an  exception  for  non- 
executive family  members  employed  by 
the  issuer?  Is  the  extension  to  payments 
accepted  by  an  entity  in  which  an  audit 
committee  member  is  a  partner,  member 
or  principal  or  occupies  a  similar 
position  and  which  provides 
accounting,  consulting,  legal, 
investment  banking,  financial  or  other 
advisory  services  or  any  similar  services 
to  the  issuer  appropriate?  Should  we 
extend  the  prohibition  further,  such  as 
to  ordinary  course  business 
relationships? 

•  Is  the  proposed  definition  of 
"affiliated  person"  for  non-investment 
companies  appropriate?  Is  the  proposed 
safe  harbor  from  the  definition  of 
affiliated  person  appropriate?  Should  it 
include  fewer  or  more  persons?  In 
responding  to  these  questions,  please 
keep  in  mind  that,  by  its  very  nature,  it 
would  be  difficult  to  create  a  safe  harbor 
covering  all  individuals  who  are  non- 
affiliates  without  inadvertently  covering 
affiliates  as  well.  The  safe  harbor  would 
not  create  a  presumption  that  those 
outside  the  safe  harbor  are  affiliates. 
Rather,  the  safe  harbor  is  designed  to 


^See  proposed  Exchange  Act  Rule  lOA- 
3(b)(l)(iv)(A). 

■'''See  proposed  Exchange  Act  Rule  lOA- 
3(b)(lHiv)(B). 


''a  See.  for  example,  Section  303.01  of  the  NYSE's 
listing  standards:  Rule  4350(d)  of  the  NASD's  listing 
standards  and  Section  121B  of  the  AMEX's  listing 
standards.  The  rules  of  the  NYSE,  NASD  and  AMEX 
are  available  on  their  Web  sites  at  www.nyse.com, 
www.nasd.com  and  vvniv.aniPx.com,  respectively. 

^°  Similarly,  Commission  staff  would  not 
entertain  no-action  letter  or  exemption  requests  in 
this  area. 


cover  only  those  individuals  whom  we 
reasonably  believe  would  not  be 
affiliates.  Is  this  assumption  accurate? 
Can  we  reliably  assume  that  people  who 
own  less  than  10%  of  a  company  and 
are  not  officers  or  directors  are  not  in 
control  of  the  company?  Should  this 
threshold  be  higher  (e.g.,  20%)  or  lower 
(e.g.,  5%)?  Should  the  exclusion  from 
the  definition  of  affiliate  include  an 
express  presumption  that  those  persons 
not  so  excluded  are  affiliates,  unless 
rebutted  by  a  majority  of  independent 
directors? 

•  Should  we  rely  exclusively  on 
retaining  a  subjective  test  fdr 
determining  affiliate  status,  given  the 
varied  contractual  arrangements  with  a 
control  feature  entered  into  by  issuers, 
particularly  smaller  companies?  A 
person  might  employ  specified 
thresholds  to  conceal  a  control 
relationship.  Should  a  facts  and 
circumstances  test  be  retained  in  order 
to  reflect  the  different  ways  a  control 
relationship  can  be  established  with  an 
issuer? 

•  Should  the  board  of  directors  be 
required  to  determine  whether  an  audit 
committee  member  is  independent?  ^° 
Should  the  board  be  required  to  disclose 
this  determination?  If  so,  when?  If  the 
board  should  not  make  the 
determination,  who  should?  ' 

•  The  proposed  independence 
requirements  relate  to  current 
relationships  with  the  audit  committee 
member  and  related  persons.  Should  the 
prohibition  also  extend  to  a  "look  back" 
period  before  the  appointment  of  the 
member  to  the  audit  committee?  If  so, 
what  period  (e.g.,  three  years  or  five 
years)  would  be  appropriate?  Should 
there  be  different  look-back  periods  for 
different  relationships  or  different 
parties?  If  so,  which  ones? 

•  Should  there  be  additional  criteria 
for  independence  apart  from  the  two 
proposed  criteria?  For  example,  in 
addition  to  the  proposed  prohibitions, 
should  there  be  a  prohibition  on  any 
transactions  or  relationships  with  the 
audit  committee  member  or  an  affiliate 
of  the  audit  committee  member  apart 
from  the  committee  member's  capacity 
as  a  member  of  the  board  and  any  board 
committee? 

•  Should  additional  relationships  be 
exempted  from  the  independence 
requirements  at  this  time?  If  so,  which 
relationships  should  be  exempted,  why 
should  they  be  exempted,  and  how 
would  such  an  exemption  be  consistent 
with  maintaining  the  independence  of 
the  audit  committee? 

•  Is  the  proposed  exemption  for  new 
public  companies  appropriate?  Should 


00  See,  e.g.,  note  26  above. 
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moire  than  one  audit  committee  member 
be  exempted  from  the  requirements? 
Should  a  specific  percentage  of  audit 
committee  members  be  exempted? 
Should  the  exemption  be  conditioned 
on  there  being  at  least  a  majority  of 
independent  directors  on  the  audit 
committee?  Should  the  exemption 
period  be  longer  (e.g.,  1  year)  or  shorter 
(e.g.,  30  days)?  We  are  not  proposing  to 
apply  this  exemption  to  investment 
companies.  Should  this  exemption 
apply  to  investment  companies? 

•  Is  the  proposed  exemption  for 
independent  board  members  that  sit  on 
both  a  parent's  and  consolidated 
majority-owned  subsidiary's  board  of 
directors  appropriate?  Is  the 
requirement  that  the  board  member  also 
is  otherwise  independent  of  the 
subsidiary  necessary?  Should  the 
exemption  be  limited  only  to  wholly 
owned  subsidiaries  or  other  specified 
level  of  ownership?  Should  the 
exemption  be  denied  if  the  su])sidiary 
maintains  a  listing  for  its  own 
securities?  Is  there  any  need  for  a 
similar  exemption  from  the  "interested 
person"  test  for  investment  companies? 

•  Should  there  be  an  exception  to  the 
independence  requirements  based  upon 
exceptional  and  limited  circumstances, 
if  the  board  determines  that 
membership  on  the  committee  by  the 
individual  is  required  by  the  best 
interests  of  the  corporation  and  its 
shareholders?  If  so,  should  the  board  be 
required  to  disclose* the  nature  of  the 
relationship  and  the  reasons  for  that 
determination?  Should  there  be  a  time 
limit  for  these  appointments? 

•  Should  companies  be  allowed  to 
request  exemptive  relief  on  a  case-by- 
case  basis?  If  so,  what  procedures 
should  be  used  for  submitting  and 
evaluating  applications  for  exemptive 
relief?  What  factors  should  the 
Commission  consider  in  considering 
such  requests?  How  would  such  a  case- 
by-case  process  be  consistent  with  the 
policy  and  purposes  of  Section  lOA(m)? 
How  would  such  a  process  be 
coordinated  between  the  Commission 
and  the  SROs?  Should  companies  be 
required  to  disclose  publicly  any 
exemption  they  receive?  Should  SROs  . 
be  permitted  to  grant  exemptions  within 
defined  parameters?  What  should  those 
parameters  be? 

•  Are  any  modifications  required  to 
the  consulting,  advisory  or  other 
compensatory  fee  prohibition  for 
investment  companies?  Is  it  appropriate 
to  use  the  definition  of  "interested 
person"  as  set  forth  in  Section  2(a)(19) 
of  the  Investment  Company  Act  to  test 
the  independence  of  members  of 
investment  company  audit  committees, 
as  proposed?  If  not,  should  the  rule 


apply  the  affiliation  test,  which  we 
propose  to  apply  to  operating 
companies,  or  a  different  test? 

B.  Responsibilities  Relating  to 
Registered  Public  Accounting  Firms 

One  of  the  audit  committee's  primary 
functions  is  to  enhance  the 
independence  of  the  audit  function, 
thereby  furthering  the  objectivity  of 
financial  reporting.  The  Commission 
has  long  recognized  the  importance  of 
an  auditor's  independence  in  the  audit 
process. '^^  The  auditing  process  may  be 
compromised  when  a  company's 
outside  auditors  view  their  main 
responsibility  as  serving  the  company's 
management  rather  than  its  full  board  of 
directors  or  its  audit  committee.  This 
may  occur  if  the  auditor  views 
management  as  its  employer  with 
hiring,  firing  and  compensatory  powers. 
Under  these  conditions,  the  auditor  may 
not  have  the  appropriate  incentive  to 
raise  concerns  and  conduct  an  objective 
review.  Further,  if  the  auditor  does  not 
appear  independent  to  the  public,  then 
investor  confidence  is  underipined  and 
one  purpose  of  the  audit  is  frustrated. 
One  way  to  help  ensure  that  the  auditor 
is  truly  independent,  then,  is  for  the 
auditor  to  be  hired,  evaluated  and,  if 
necessary,  terminated  by  the  audit 
committee.  This  would  help  to  align  the 
auditor's  interests  with  those  of 
shareholders. 

Accordingly,  under  the  proposed  rule, 
an  audit  committee  would  have  to  be 
directly  responsible  for  the 
appointment,  compensation,  retention 
and  oversight  of  the  work  of  the 
independent  auditor  engaged  (including 
resolution  of  disagreements  between 
management  and  the  auditor  regarding 
financial  reporting)  for  the  purpose  of 
preparing  or  issuing  an  audit  report  or 
related  work  or  performing  other  audit, 
review  or  attest  services  for  the  issuer ,''- 
and  the  independent  auditor  would 
have  to  report  directly  to  the  audit 
committee.  We  propose  to  clarify  that 
these  oversight  responsibilities  include 
the  authority  to  retain  the  outside 
auditor,  which  would  include  the  power 


not  to  retain  (or  to  terminate)  the 
outside  auditor.  In  addition,  in 
connection  with  these  oversight 
responsibilities,  the  audit  committee 
would  need  to  have  ultimate  authority 
to  approve  all  audit  engagement  fees 
and  terms,  as  well  as  all  significant  non- 
audit  engagements  of  the  independent 
auditor.  In  this  regard,  the  proposed 
requirement  would  reinforce  the  new 
requirement  in  section  10A{i)  of  the 
Exchange  Act,  as  added  by  section  202 
of  the  Sarbanes-Oxley  Act,  that  auditing 
and  non-auditing  services  be  pre- 
approved  by  the  audit  committee.  The 
proposed  requirement,  like  the  other 
proposed  requirements,  also  would 
promote  compliance  with  an  issuer's 
internal  control  requirements. 

The  proposed  requirement  does  not 
conflict  with,  and  would  not  be  affected 
by,  any  requirement  under  a  company's 
governing  law  or  documents  or  other 
home  countfy  requirements  that 
requires  shareholders  to  elect,  approve 
or  ratify  the  selection  of  the  issuer's 
auditor.  The  proposed  requirement 
instead  relates  to  the  assignment  of 
responsibility  to  oversee  the  auditor's 
work  as  between  the  audit  committee 
and  management.  We  propose  to  add  an 
instruction  to  the  new  rule  to  reflect  this 
intention.  In  such  an  instance,  however, 
if  the  issuer  provides  a  recommendation 
or  nomination  of  an  auditor  to  its 
shareholders,  the  audit  committee  of  the 
issuer  would  need  to  be  responsible  for 
making  the  recommendation  or 
nomination.''' 

In  addition,  we  are  proposing  to 
exempt  investment  companies  from  the 
requirement  that  the  audit  committee  be 
responsible  for  the  selection  of  the 
independent  auditor.  Section  32(a)  of 
the  Investment  Company  Act,"^-*  which 
requires  that  independent  auditors  of 
registered  investment  companies  be 
selected  by  majority  vote  of  the 
disinterested  directors,  already 
addresses  the  concerns  behind  this 
requirement.  Investment  companies 


"•'  The  federal  securities  laws  recognize  the 
importance  of  independent  auditors.  See,  e.g..  Items 
25  and  26  of  Schedule  A  of  the  Securities  Act  and 
Sections  12(b)(l)n)  and  13(a)(^)  of  the  Exchange  Act 
|15  U.S.C.  78/(b)(l](I)  and  78m(a)(2)l.  See  also  Title 
II  of  the  Sarbanes-Oxley  Act. 

02  For  a  further  discussion  of  the  scope  of  audit, 
review  and  attest  ser\'ices,  which  are  broader  than 
those  services  required  to  perform  an  audit 
pursuant  to  generally  accepted  auditing  standards, 
see  Release  No.  33-8154  (Dec.  2.  2002).  For 
example.  Section  10A(i)(l)(A)  of  the  Exchange  Act 
1 15  U.S.C.  78)-1(i)(l)(A)i  identifies  services  related 
to  the  issuance  of  comfort  letters  and  services 
related  to  statutory  audits  required  for  insurance 
companies  for  purposes  of  state  law  as  audit 
services. 


'J'  Similarlv.  the  proposed  requirement  does  not 
conflict  with  any  requirement  in  a  company's  home 
jurisdiction  that  prohibits  the  full  lioard  of  directors 
from  delegating  the  responsibility  to  select  the 
company's  auditor.  In  that  case,  the  audit 
committee  would  need  to  he  granted  advisory  and 
other  powers  with^respect  to  such  matters  to  the 
extent  permitted  by  law.  including  submitting 
nominations  to  the  full  board. 

'«  15  U.S.C.  80a-31(a).  The  exemption  would 
apply  to  business  development  compai\ii's  bciause 
they  are  subject  to  the  requirements  of  .Section  32(a) 
of  the  Investment  Company  Act  pursuant  to  .Section 
59  of  the  Investment  Ck)mpany  Act  [15  U.S.(I  80a- 
58|.  Business  development  con>panips  are  a 
category  of  closed-end  investment  company  that  an' 
not  registered  under  the  Investment  tkmipany  Ad. 
but  are  subject  to  certain  provisions  of  that  Act.  See  ■ 
Sections  2(a)(48)  and  54-65  of  the  Investment 
Company  Act  |15  U.S.C.  80a-2(a)(4B)  and  80a-53- 
641. 
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generally  would  remain  subject  to  the 
proposed  requirements  regarding  audit 
committee  responsibility  in  all  other 
areas,  including  compensation  and 
oversight  of  the  auditors."'"' 

Questions  regarding  the  proposed 
auditor  responsibility  requirement: 

•  We  request  comment  on 
implementation  of  this  proposed 
requirement.  Is  additional  specificity 
needed? 

•  Should  the  audit  committee  also  be 
directly  responsible  for  the 
appointment,  compensation,  retention 
and  oversight  of  an  issuer's  internal 
auditor?  Should  other  responsibilities 
be  under  the  supervision  of  the  audit 
committee? 

•  Does  the  proposed  instruction  that 
the  requirement  does  not  conflict  with, 
and  is  not  affected  by,  any  requirement 
that  requires  shareholders  to  ultimately 
elect,  approve  or  ratify  the  selection  of 
the  issuer's  auditor  adequately  address 
the  concerns  of  issuers  whose  governing 
law  or  documents  requires  shareholder 
selection  of  the  auditor?  Are  additional 
accommodations  necessary?  Please 
explain  how  any  accommodation  would 
be  consistent  with  the  Sarbanes-Oxley 
Act. 

•  Should  the  requirements  relating  to 
independent  auditor  selection  of 
Section  32(a)  of  the  Investment 
Company  Act  be  retained  with  respect 
to  registered  investment  companies 
falling  within  the  scope  of  the  proposed 
rule?  If  so,  why?  Should  the 
Commission  instead  exempt  registered 
investment  companies  from  the 
requirements  relating  to  independent 
auditor  selection  in  Section  32(a)  of  the 
Investment  Company  Act,  when  such 
investment  companies  fall  within  the 
scope  of  the  proposed  rule,  and  require 


'■■*  Section  32(a)  applies  to  management 
investment  companies  and  face-amount  certificate 
companies.  It  does  not  apply  to  unit  investment 
trusts,  which  do  not  have  boards  of  directors  and 
which  we  propose  to  exclude  entirely  from  the 
requirements  that  we  are  proposini;.  See  Section 
Il.F.3.d.  concerning  unit  investment  trusts.  There 
are  three  types  of  investment  companies:  face- 
amount  certificate  companies,  unit  investment 
trusts  and  management  companies.  See  Section  4  of 
the  Investment  Company  Act  |15  U.S.C.  80a— 4|.  The 
Investment  Company  Act  divides  management 
companies  into  two  sub-categories,  defining  an 
open-end  company  as  a  management  company  that 
offers  for  sale  or  has  outstanding  any  redeemable 
securities  of  which  it  is  the  issuer  and  a  closed-end 
company  as  any  management  company  other  than 
an  open-end  company.  See  Section  5(a)  of  the 
Investment  Company  Act  |15  U.S.C.  80a-5(a)|.  A 
unit  investment  trusfis  an  investment  company 
that  is  organized  under  a  trust  indenture,  contract 
of  custodianship  or  agency,  or  similar  instrument: 
does  not  have  a  board  of  directors:  and  issues  only 
redeemable  securities,  each  of  which  represents  an 
undivided  interest  in  a  unit  of  specified  securities, 
but  does  not  include  a  voting  trust.  See  Section  4(2) 
of  the  Investment  C>)mpany  Act  of  1940  |15  U.S.C. 
80a-4(2}|. 


that  their  independent  auditors  be 
selected  by  the  audit  committee?  If  so, 
why? 

•  Should  the  Commission  require 
registered  investment  companies  to 
comply  with  the  requirements  of  both 
Section  32(a)  of  the  Investment 
Company  Act  and  the  proposed  rule 
with  respect  to  the  selection  of 
independent  auditors?  If  so,  should  we 
interpret  these  provisions  to  require  that 
the  audit  committee  nominate  the 
independent  auditor  and  the  majority  of 
disinterested  directors  approve  the 
independent  auditor? 

•  We  note  that  our  recent  release 
regarding  auditor  independence 
proposes  that  the  audit  committee  of  a 
registered  investment  company 
separately  approve  the  independent 
auditor.^**  How  should  the  Commission 
reconcile  proposed  Rule  lOA-3,  the 
auditor  independence  proposal,  and 
Section  32(a)  of  the  Investment 
Company  Act? 

C.  Procedures  for  Handling  Complaints 

The  audit  committee  must  place  some 
reliance  on  ij^anagement  for  information 
about  the  company's  financial  reporting 
process.  Since  the  audit  committee  is 
dependent  to  a  degree  on  the 
information  provided  to  it  by 
management  and  internal  and  outside 
auditors,  it  is  imperative  for  the 
committee  to  cultivate  open  and 
effective  channels  of  information. 
Management  may  not  have  the 
appropriate  incentives  to  self-report  all 
questionable  practices.  A  company 
employee  or  other  individual  may  be 
reticent  to  report  concerns  regarding 
questionable  accounting  or  other 
matters  for  fear  of  management 
reprisal."^  The  establishment  of  formal 
procedures  for  receiving  and  handling 
complaints  could  serve  to  facilitate 
disclosures,  encourage  proper 
individual  conduct  and  alert  the  audit 
committee  to  potential  problems  before 
they  have  serious  consequences. 

Accordingly,  under  the  standards 
contemplated  by  the  proposals,  each 
audit  committee  would  need  to 
establish  procedures  for:  **" 

•  The  receipt,  retention  and  treatment 
of  complaints  received  by  the  issuer 
regarding  accounting,  internal 
accounting  controls  or  auditing  matters, 
and 


•*  See  Exchange  Act  Release  No.  46934  (Dec.  2, 
2002). 

'■''The  Sarbanes-Owley  Act  provides  additional 
protections  for  employees  who  provide  evidence  of 
fraud.  See,  for  example.  Section  806  of  the 
Sarbanes-Oxley  Act. 

•""The  Commission's  proposals  are  not  intended 
to  preempt  or  supersede  any  other  Federal  or  State 
requirements  relating  to  receipt  and  retention  of 
records. 


•  The  confidential,  anonymous 
submission  by  employees  of  the  issuer 
of  concerns  regarding  questionable 
accounting  or  auditing  matters. 

We  do  not  propose  to  mandate 
specific  procedures  that  the  audit 
committee  must  establish.  Given  the 
variety  of  listed  issuers  in  the  U.S. 
capital  markets,  we  believe  companies 
should  be  provided  with  flexibility  to 
develop  and  utilize  procedures 
appropriate  for  their  circumstcmces.  We 
expect  each  audit  committee  to  develop 
procediu'es  that  work  best  consistent 
with  its  company's  individual 
circumstances. 

Questions  regarding  the  proposed 
complaint  procedures  requirement: 

•  Do  most  listed  issuers  have 
procedures  for  the  receipt,  retention  and 
treatment  of  complaints  or  for  the 
confidential,  anonymous  submission  by 
employees  of  concerns  regarding 
questionable  accounting  or  auditing 
matters?  If  so,  how  do  these  procedures 
work?  Are  they  effective  in  their 
purpose? 

•  Should  the  proposed  rule  require  a 
company  to  disclose  the  procedures  that 
have  been  established  or  any  changes  to 
those  procedures?  If  so,  where  and  how 
often  should  the  disclosure  appear  and 
what  should  it  look  like? 

•  Should  specified  procedures  be 
prescribed  or  encouraged?  For  example, 
should  we  specify  how  long  complaints 
must  be  retained?  Should  we  specify 
who  could  or  could  not  be  designated 
by  the  audit  committee  for  the  receipt 
and  treatment  of  complaints? 

D.  Authority  To  Engage  Advisors 

To  be  effective,  an  audit  committee 
must  have  the  necessary  resources  and 
authority  to  fulfill  its  function.  The 
audit  committee  likely  is  not  equipped 
to  self-advise  on  all  accounting, 
financial  reporting  or  legal  matters.  To 
perform  its  role  effectively,  therefore,  an 
audit  committee  may  need  the  authority 
to  engage  its  own  outside  advisors, 
including  experts  in  particular  areas  of 
accounting,  as  it  determines  necessary 
apart  from  counsel  or  advisors  hired  by 
management,  especially  when  potential 
conflicts  of  interest  with  management 
may  be  apparent. 

The  advice  of  outside  advisors  may  be 
necessary  to  identify  potential  conflicts 
of  interest  and  assess  the  company's 
disclosure  and  other  compliance 
obligations  with  an  independent  and 
critical  eye.  Often,  outside  advisors  can 
draw  on  their  experience  and 
knowledge  to  identify  best  practices  of 
other  companies  that  might  be 
appropriate  for  the  issuer.  The 
assistance  of  outside  advisors  also  may 
be  needed  to  independently  investigate 
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questions  that  may  arise  regarding 
financial  reporting  and  compliance  with 
the  securities  laws.  Accordingly,  the 
proposed  rule  would  specifically 
require  an  issuer's  audit  committee  to 
have  the  authority  to  engage  outside 
advisors,  including  counsel,  as  it 
determines  necessary  to  carry  out  its 
duties.''-' 

Questions  regarding  the  proposed 
authority  to  engage  advisors 
requirement: 

•  Is  any  additional  specificity  needed 
for  this  requirement?  For  example, 
should  we  define  what  constitutes  an 
"independent  advisor?' 

E.  Funding 

An  audit  committee's  effectiveness 
may  be  compromised  if  it  is  dependent 
on  management's  discretion  to 
compensate  the  independent  auditor  or 
the  advisors  employed  by  the 
committee,  especially  when  potential 
conflicts  of  interest  with  management 
may  be  apparent.  Accordingly,  the 
proposed  rule  would  require  the  issuer 
to  provide  for  appropriate  funding,  as 
determined  by  the  audit  committee,  in  ' 
its  capacity  as  a  committee  of  the  board 
of  directors,  for  payment  of 
compensation: 

•  To  any  registered  public  accounting 
firm  engaged  for  the  purpose  of 
rendering  or  issuing  an  audit  report  or 
related  work  or  performing  other  audit, 
review  or  attest  services  for  the  listed 
issuer;  and 

•  To  any  advisors  employed  by  the 
audit  committee. 

This  proposed  requirement  would 
further  the  proposed  standard  relating  to 
the  audit  committee's  responsibility  to 
appoint,  compensate,  retain  and  oversee 
the  outside  auditor.  It  also  would  add 
meaning  to  the  proposed  standard 
relating  to  the  audit  committee's 
authority  to  engage  independent 
advisors.  Not  only  could  an  audit 
committee  be  hindered  in  its  ability  to 
perform  objectively  its  duties  by  not 
having  control  over  the  ability  to 
compensate  these  advisors,  but  the  role 
of  the  advisors  also  could  be 
compromised  if  they  are  required  to  rely 
on  management  for  compensation. 
Thus,  absent  such  a  provision,  both  the 
audit  committee  and  the  advisors  could 
be  less  willing  to  address  disagreements 
or  other  issues  with  management. 

Questions  regarding  the  proposed 
funding  requirement: 

•  Is  any  additional  specificity  needed 
for  this  requirement?  For  example. 


should  a  specific  agr^ment  or 
arrangement  be  required  to  provide  for 
the  appropriate  funding? 

•  Should  there  be  any  limit  on  the 
amount  of  compensation  that  could  be 
requested  by  the  audit  committee?  If  so, 
who  should  set  these  limits  (e.g.,  the  full 
board)?  Should  the  audit  committee's 
request  be  limited  to  "reasonable" 
compensation?  Who  would  determine 
what  is  "reasonable"?  How  would  such 
limits  be  consistent  with  the  policy  and 
purposes  of  the  Sarbanes-Oxley  Act?  Is 
the  fact  that  the  audit  committee 
members  ultimately  are  elected  by.  and 
answerable  to,  shareholders  sufficient  to 
address  any  concern  over  compensation 
limits? 

F.  Application  and  Implementation  of. 
the  Proposed  Standards 

l.SROs  Affected 

Section  lOA(m)  of  the  Exchange  Act 
,  by  its  terms  applies  to  all  national 
securities  exchanges  and  national 
securities  associations.  These  entities,  to 
the  extent  that  their  listing  standards  do 
not  already  comply  with  the  proposals, 
will  be  required  to  issue  or  modify  their 
rules,  subject  to  Commission  review,  to 
conform  their  listing  standards.""  Under 
our  proposals,  the  new  requirements 
would  need  to  be  operative  by  the  SROs 
no  later  than  the  first  anniversary  of  the 
publication  of  our  final  rule  in  the 
Federal  Register.  The  SROs  are  not 
precluded  from  adopting  additional 
listing  standards  regarding  audit 
committees,  as  long  as  they  are 
consistent  with  the  proposed  rule. 

To  facilitate  timely  implementation  of 
the  proposals,  we  propose  that  each 
SRO  must  provide  to  the  Commission, 
no  later  than  60  days  after  publication 
of  our  final  rule  in  the  Federal  Register, 
proposed  rules  or  rule  amendments  that 
comply  with  our  final  rule.  Further, 
each  SRO  would  need  to  have  final  rule 
or  rule  amendments  that  comply  with 
our  final  rule  approved  by  the 
Commission  no  later  than  270  days  after 
publication  of  our  final  rule  in  the 
Federal  Register.  We  request  comment 
below  on  the  appropriateness  of  these 
periods. 

The  OTC  Bulletin  Board  (OTCBB).  the 
Pink  Sheets  and  the  Yellow  Sheets 
would  not  be  affected  by  the  proposed 
requirements,  and  therefore  issuers 
whose  securities  are  quoted  on  these 
interdealer  quotation  systems  similarly 
would  not  be  affected,  unless  their 
securities  also  are  listed  on  an  exchange 


or  Nasdaq.'^  Each  of  these  quotation 
systems  does  not  provide  issuers  with 
the  ability  to  list  their  securities,  but  is 
a  quotation  medium  for  the  over-the- 
counter  securities  market  that  collects 
and  distributes  market  maker  quotes  to 
subscribers.  These  interdealer  quotation 
systems  do  not  maintain  or  impose 
listing  standards,  nor  do  they  have  a 
listing  agreement  or  arrangement  with 
the  issuers  whose  securities  are  quoted 
through  them.  Although  market  makers 
may  be  required  to  review  and  maintain 
specified  information  about  the  issuer 
and  to  furnish  that  information  to  the 
interdealer  quotation  system,^-  the 
issuers  whose  securities  are  quoted  on 
such  ^sterns  do  not  have  any  filing  or 
reporting  requirements  with  the 
system."' 

Questions  regarding  the  proposed 
application  to  SROs 

•  Do  the  proposed  implementation 
dates  provide  sufficient  time  for  SROs  to 
propose  and  obtain  Commission 
approval  for  new  or  amended  rules  to 
meet  the  requirements  of  the  proposals? 
Is  the  date  by  when  the  standards  would 
need  to  be  operative  appropriate?  If  not. 
what  other  dates  would  be  appropriate? 
What  factors  should  the  Commission 
consider  in  determining  these  dates? 

2.  Securities  Affected 

In  enacting  Section  10A{mI  of  the 
Exchange  Act,  Congress  made  no 
distinction  regarding  the  type  of 
securities  to  be  covered.  Section 
10A(m)(l)(A)  of  the  Exchange  Act 
prohibits  the  listing  of  "any  security"  of 
an  issuer  that  does  not  meet  the  new 
standards  for  audit  committees. 
Accordingly,  the  proposed  rule  would 
apply  not  just  to  voting  equity 
securities,  but  to  any  listed  security, 
regardless  of  its  type,  including  debt 
securities,  derivative  securities  and 
other  types  of  listed  securities.  We 
believe  investors  in  all  securities  of  an 
issuer,  whether  common  equity  or  fixed 
income,  would  benefit  from  the 
increased  financial  oversight  of  an 
issuer  that  would  result  from  a  strong 
and  effective  audit  committee. 


'"The  proposed  requirement  would  not  preclude 
access  to  or  advice  from  the  company's  internal 
counsel  or  regular  outside  counsel.  It  also  would 
n(il  require  an  audit  committee  to  retain 
independent  counsel. 


'"  An  SRO  that  wished  to  do  so  could  satisfy  the 
requirements  of  the  rule  by  requiring  thai  a  listed 
issuer  must  compW  with  Exchange  Act  Rule  lOA- 
3. 


"'  The  OTCBB  is  operated  by  The  Nasdaq  Stock 
Market.  Inc.,  which  is  owned  by  the  NASD. 
Information  about  the  OTC:BB  can  be  found  at' 
\^^^■\i.otcbb.l■nm.  The  Pink  Sheets  and  the  Yellow 
Sheets  (as  well  as  the  corresponding  Electronic 
Quolalicm  Service)  are  operated  b\'  Pink  Sheets 
LLC.  Information  about  the  Pink  Sheets,  the  Yellow 
Sheets  and  the  Electriinic  Quotation  SerWce  can  be 
found  at  \i-\\M:pinhiheets.com. 

■-Spp^7  CFR  240. 1 5c2- 1 1 . 

'  'However,  under  OTCBB  rules,  issuers  of 
securities  quoted  on  the  OTCBB  must  be  subjec:!  to 
periodic  filing  requirements  with  the  Commission 
or  other  regulatory  authority.  See  NASD  Rule  6530. 
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a.  Multiple  Listings 

Many  companies  today  issue  multiple 
classes  of  seciuities  through  various 
ownership  structures  on  various 
markets.  For  example,  a  company  may 
have  a  class  of  common  equity 
securities  listed  on  one  market,  several 
classes  of  debt  listed'on  one  or  more 
other  markets,  and  derivative  securities 
listed  on  yet  another  market.  If  a 
company  already  was  subject  to  the 
proposed  standards  as  a  result  of  one 
listing,  there  would  be  little  or  no 
additional  benefit  from  having  the 
requirements  imposed  on  the  company 
due  to  an  additional  listing.  Further, 
once  one  national  securities  exchange  or 
national  securities  association  is 
responsible  for  monitoring  the 
compliance  of  a  company  with  the 
standards,  there  would  be  little  or  no 
additional  benefit,  and  much  overlap 
and  duplicative  effort,  from  requiring 
more  than  one  of  these  SROs  to  monitor 
compliance. 

In  addition,  issuers  often  issue  non- 
equity securities  through  a  wholly 
owned  or  majority-owned  subsidiary  for 
various  reasons.  Requiring  these 
subsidiaries,  which  often  have  no 
purpose  other  than  to  issue  or  guaremtee 
the  securities,  to  be  subject  to  the 
proposed  audit  committee  requirements 
would  add  little  additional  benefit  if  the 
subsidiary  is  closely  controlled  by  a 
parent  issuer  that  is  subject  to  the 
proposed  requirements.  Instead, 
imposing  the  requirement  on  these 
subsidiaries  could  create  an  onerous 
burden  on  the  parent  to  recruit  and 
maintain  an  audit  committee  meeting 
the  requirements  for  each  specific 
subsidiary. 

Accordingly,  we  propose  an 
exemption  from  the  proposed 
requirements  for  additional  listings  of 
securities  by  a  company  at  any  time  the 
company  is  subject  to  the  proposed 
requirements  as  a  result  of  the  listing  of 
a  class  of  common  equity  or  similar 
securities.  The  additional  listings  could 
be  on  the  same  market  or  on  different 
markets.  We  condition  this  exemption 
on  the  listing  of  a  class  of  common 
equity  or  similar  securities  because 
these  securities  would  most  likely 
represent  the  primary  public  listing  of 
the  company.  Companies  that  do  not 
have  a  class  of  common  equity  or 
similar  securities  listed  would  be 
subject  to  the  proposed  requirements  in 
each  affected  market  where  its  securities 
were  listed. 

We  also  propose  to  extend  this 
exemption  to  listings  of  non-equity 
seciuities  by  a  direct  or  indirect 
consolidated  majority-ov»med  subsidiary 
of  a  parent  company,  if  the  parent 


company  is  subject  to  the  proposed 
requirements  as  a  result  of  the  listing  of 
a  class  of  its  equity  securities.  However, 
if  the  subsidiary  were  to  list  its  own 
equity  seciuities  (other  than  non- 
convertible,  non-participating  preferred 
securities '''»)  the  subsidiary  would  be 
required  to  meet  the  proposed 
requirements  to  protect  its  own  public 
shareholders. 

b.  Security  Futures  Products  and 
Standardized  Options 

The  enactment  of  the  Commodity 
Futures  Modernization  Act  of  2000,  or 
CFMA,^''  addressed  the  regulation  of 
security  futures  products.^^  It  permits 
national  securities  exchanges  registered 
under  Section  6  of  the  Exchange  Act  "^ 
and  national  securities  associations 
registered  under  Section  15A(a)  of  the 
Exchange  Act '  **  to  trade  futures  on 
individual  securities  and  on  narrow- 
based  security  indices  ("security 
futures")  without  being  subject  to  the 
issuer  registration  requirements  of  the 
Securities  Act  and  Exchange  Act  as  long 
as  they  are  cleared  by  a  clearing  agency 
that  is  registered  under  Section  1 7A  of 
the  Exchange  Act  '^^  or  that  is  exempt 
from  registration  under  Section 
17A(b)(7)(A)  of  the  Exchange  Act.  bi 
December  2002,  we  adopted  rules  to 
provide  comparable  regulatory 
treatment  for  standardized  options.*"^ 

The  role  of  the  clearing  agency  for 
security  futures  products  and 
standardized  options  is  fundamentally 
different  from  a  conventional  issuer  of 
securities.  For  example,  the  purchaser  of 
these  products  does  not,  except  in  the 
most  formal  sense,  make  an  investment 
decision  regarding  the  clearing  agency. 
As  a  result,  information  about  the 


'■*  Trust-preferred  and  similar  securities  also 
would  fall  within  this  category. 

"•Pub.  L.  No.  106-554,  114  Stat.  2763  (2000). 

'"Securities  Act  Section  2(a)(16)  |15  U.S.C. 
77b(a)(16)],  Exchange  Act  Section  3(a)(56)  (15 
U.S.C.  78c(a)(56)|.  and  Commodities  Exchange  Act 
Section  la(32)  [7  U.S.C.  la(32)l  define  "security 
futures  product"  as  a  security  future  or  an  option 
on  a  security  future. 

^'  15  U.S.C.  78f 

"•15  U.S.C.  78o-3(A). 

'"15  U.S.C.  78q-l. 

<«>See  Release  No.  33-8171  (Dec.  23.  2002)  |68  FR 
188].  hi  that  release,  we  exempted  standardized 
options  issued  by  registered  clearing  agencies  and 
traded  on  a  registered  national  securities  exchange 
or  on  a  registered  national  securities  association 
from  all  provisions  of  the  Securities  Act,  other  than 
the  Section  17  antifraud  provision  of  the  Securities 
Act.  as  well  as  the  Exchange  Act  registration 
requirements.  Standardized  options  are  defined  in 
Exchange  Act  Rule  9b-l(a)(4)  |17  CFR  240.9b- 
l(a)(4)l  as  option  contracts  trading  on  a  national 
securities  exchange,  an  automated  quotation  system 
of  a  registered  securities  association,  or  a  foreign 
securities  exchange  which  relate  to  option  classes 
the  terms  of  which  are  limited  to  specific  expiration 
dates  and  exercise  prices,  or  such  other  securities 
as  the  Commission  may,  by  order,  designate. 


clearing  agency's  business,  its  officers 
and  directors  and  its  financial 
statements  is  less  relevant  to  investors 
in  these  products  than  to  investors  in 
the  underlying  security.  Similarly,  the 
investment  risk  in  these  products  is 
determined  by  the  market  performance 
of  the  underlying  security  rather  than 
:  the  performance  of  the  clearing  agency. 
Moreover,  the  clearing  agencies  are  self- 
regulatory  organizations  subject  to 
regulatory  oversight.  Furthermore, 
unlike  a  conventional  issuer,  the 
clearing  agency  does  not  receive  the 
proceeds  from  sales  of  security  futures 
products  or  standardized  options.^' 

Recognizing  these  fundamental 
differences,  we  propose  to  exempt  from 
our  proposed  rule  the  listing  of  a 
security  futures  product  cleared  by  a 
clearing  agency  that  is  registered  under 
Section  1 7  A  of  the  Exchange  Act  or 
exempt  from  registration  under  Section 
17A(b)(7)  of  the  Exchange  Act.  We 
propose  a  similar  exemption  for  the 
listing  of  standardized  options  issued  by 
a  clearing  agency  registered  under 
Section  1 7 A  of  the  Exchange  Act. 
Questions  regarding  proposed 
application  to  listed  securities: 

•  Is  the  proposed  exemption  for  the 
listings  of  other  classes  of  securities  of 
an  issuer  appropriate?  Would  the 
benefit  of  having  multiple  SROs 
monitoring  compliance  outweigh  the 
potential  duplicative  and  administrative 
burdens  that  would  be  imposed  on 
issuers  and  SROs  if  there  was  not  such 
an  exemption?  Should  the  exemption  be 
conditioned  on  having  a  class  of 
common  equity  or  similar  securities 
listed,  or  should  any  class  of  securities 
be  sufficient? 

•  Similarly,  is  the  proposed 
exemption  of  listings  of  non-equity 
securities  by  consolidated  majority- 
owned  subsidiaries  appropriate? 
Instead,  should  all  issuers  of  securities 
be  required  to  maintain  an  audit 
committee  meeting  the  proposed 
standards?  What  would  be  the  burden 
on  companies  from  mandating  such  a 
requirement?  Should  the  exemption  be 
limited  to  wholly  owned  subsidiaries  or 
some  other  specified  level  of 

"ownership?  Is  limiting  the  exemption  to 
non-equity  securities  (other  than  non- 
convertible,  non-participating  preferred 
securities)  of  the  subsidiary 
appropriate? 

•  Is  the  exclusion  for  securities 
futures  products  and  standardized 
options  appropriate?  If  not,  how  should 
these  securities  be  handled? 

•  Although  we  do  not  propose  to 
exempt  other  types  of  securities  from 


"'  However,  the  clearing  agency  may  receive  a 
clearing  fee  from  its  members. 
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coverage  of  the  proposed  rule,  we 
request  comment  on  the  propriety  of 
either  a  complete  or  partial  exemption 
from  the  requirements  for  other  types  of 
securities?  For  example,  should  the  rule 
apply  only  to  classes  of  voting  common 
equity  of  an  issuer?  What  would  be  the 
basis  for  such  an  exclusion,  and  how 
would  it  be  consistent  with  the 
purposes  of  the  Sarbanes-Oxley  Act?  In 
responding  to  this  request,  commenters 
should  specifically  address  how  such  an 
exemption  would  be  consistent  with 
investor  protection. 

3.  Issuers  Affected 

a.  Foreign  Issuers 

For  many  years,  U.S.  investors 
increasingly  have  been  seeking 
opportunities  to  invest  in  a  wide  range 
of  securities,  including  the  securities  of 
foreign  issuers,  and  foreign  issuers  have 
been  seeking  opportimities  to  raise 
capital  and  effect  equity-based 
acquisitions  in  the  U.S.  using  securities 
as  the  "acquisition  ciuxency."  The 
Commission  has  responded  to  these 
trends  by  seeking  to  facilitate  the  ability 
of  foreign  issuers  to  access  U.S. 
investors  through  listings  and  offerings 
in  the  U.S.  capital  markets.  We  have 
long  recognized  the  importance  of  the 
globalization  of  the  securities  markets 
both  for  investors  who  desire  increased 
diversification  and  international 
companies  that  seek  capital  in  new 
markets. 

Section  lOA(m)  of  the  Exchange  Act 
makes  no  distinction  between  domestic 
and  foreign  issuers.  With  the  growing 
globalization  of  the  capital  markets,  the 
importance  of  maintaining  effective 
oversight  over  the  financial  reporting 
process  is  relevant  for  listed  seciu"ities 
of  any  issuer,  regardless  of  its  domicile. 
Many  foreign  private  issuers  "^  already 
maintain  audit  committees,  and  the 
global  trend  appears  to  be  toward 
establishing  audit  committees.^^  The 
proposed  rule,  therefore,  would  apply  to 


"*  The  term  "foreign  private  issuer"  is  defined  in 
Exchange  Act  Rule  3b-^(c)  |17  CFR  240.3b-4(c)|.  A 
foreign  private  issuer  is  a  non-government  foreign 
issuer,  except  for  a  company  that  (1)  has  more  than 
50%  of  its  outstanding  voting  securities  owned  by 
U.S.  investors  and  (2)  has  either  a  majority  of  its 
officers  and  directors  residing  in  or  being  citizens 
of  the  U.S.,  a  majority  of  its  assets  located  in  the 
U.S.,  or  its  business  principally  administered  in  the 
U.S. 

<*'•>  See,  for  example.  "Principles  of  Auditor 
Independence  and  the  Role  of  Corporate 
Governance  in  Monitoring  an  Auditor's 
Independence."  Statement  of  the  IOSCO  Technical 
Committee  (Oct..  2002)  (available  at 
w\vw.iosco.orgl;  Egon  Zehnder  International.  Board 
of  Directors  Global  Study  (2000)  (available  at 
www.zehnder.com);  and  KPMG  LLP.  Corporate- 
Governance  in  Europe:  KPMG  Survey  2001/2002 
(2002)  (available  at  www.kpmg.com). 


foreign  private  issuers  as  well  as 
domestic  issuers. 

However,  we  are  aware  that  the 
proposed  requirements  may  conflict 
with  legal  requirements,  corporate 
governance  standards  and  the  methods 
for  providing  auditor  oversight  in  the 
hoine  jurisdictions  of  some- foreign 
issuers.  Several  foreign  issuers  and  their 
representatives  have  expressed  concerns 
about  the  possible  application  of 
Exchange  Act  Section  lOAlm).""  In  our 
proposal,  we  attempt  to  address  these 
concerns  in  specific  areas  in  which 
foreign  corporate  governance 
arrangements  differ  significantly  fi-om 
general  practices  among  U.S. 
corporations. 

For  example,  we  understand  that 
some  countries,  such  as  Germany, 
require  that  non-management 
employees,  who  would  not  be  viewed  as 
"•independent"  under  the  proposed 
requirements,  serve  on  the  supervisory 
board  or  audit  committee.*'^  Having 
such  employees  serve  on  the  board  or 
audit  committee  can  provide  an 
independent  check  on  management, 
which  itself  is  one  of  the  purposes  of  the 
independence  requirements  under  the 
Sarbanes-Oxley  Act.  Accordingly,  we 
are  proposing  a  limited  exemption  from 
the  independence  requirements  to 
address  this  concern.  We  would  provide 
that  non-management  employees  could 
sit  on  the  andit  committee  of  a  foreign 
private  issuer  if  the  employee  is  elected 
or  named  to  the  board  of  directors  or 
audit  committee  of  the  foreign  private 
issuer  pursuant  to  home  coimtry  legal  or 
listing  requirements. 

We  also  note  that  certain  foreign 
private  issuers  have  a  two-tier  board, 
with  one  tier  designated  as  the 
management  board  and  the  other  tier 
designated  as  the  supervisory  or  non- 
management  board.  In  this 
circumstance,  we  believe  that  the 
supervisory  or  non-management  board 
would  be  the  body  within  the  company 
best  equipped  to  comply  with  the 
proposed  requirements.  We  propose  to 
clarify  that  in  the  case  of  foreign  private 
issuers  with  two-tier  boards  of  directors, 
the  term  "board  of  directors"  means  the 
supervisory  or  non-management  board. 
As  such,  the  supervisory  or  non- 
management  board  could  either  form  a 
separate  audit  committee  or,  if  the  entire 
supervisory  or  non-management  board 
was  independent  within  the  provisions 
and  exceptions  of  the  proposed  rule,  the 


entire  board  could  be  designated  as  the 
audit  committee."** 

Controlling  shareholders  or 
shareholder  groups  are  more  prevalent 
among  foreign  issuers  than  in  the 
United  States,  and  those  controlling, 
shareholders  have  traditionally  played  a 
more  prominent  role  in  corporate 
governance.  In  jurisdictions  providing 
for  audit  committees,  representation  of 
controlling  shareholders  on  these 
committees  is  common.  We  believe  that 
a  limited  exception  from  the 
independence  requirements  can 
accommodate  this  practice  without 
undercutting  the  fundamental  purposes 
of  the  proposed  rule.  In  particular,  we 
would  propose  that  one  member  of  the 
audit  committee  could  be  a  shareholder, 
or  representative  of  a  shareholder  or 
group,  owning  more  than  50%  of  the 
voting  securities  of  a  foreign  private 
issuer,  if  the  "no  compensation"  prong 
of  the  independence  requirements  is 
satisfied,  the  member  in  question  has 
only  observer  status  on,  and  is  not  a 
voting  member  or  the  chair  of,  the  audit   . 
committee,  and  the  member  in  question 
is  not  an  executive  officer  of  the 
issuer.""  This  limited  exception  is 
designed  to  accommodate  foreign 
practices,  would  assure  independent 
membership  and  an  independent  chair 
of  the  audit  committee  and  would  still 
exclude  management  from  the 
committee. 

Similarly,  foreign  governments  may 
have  significant  shareholdings  in  some 
foreign  private  issuers  or  may  own 
special  shares  that  entitle  the 
government  to  exercise  certain  rights 
relating  to  these  issuers.  However,  due 
to  their  shareholdings  or  other  rights, 
these  representatives  may  not  be 
considered  independent  under  our 
proposals.  To  accommodate  foreign 
practices,  we  believe  that  foreigA 
governmental  representatives  should  be 
permitted  to  sit  on  audit  committees  of 
foreign  private  issuers.  As  a  result,  we 
propose  a  limited  exception  that  one 
member  of  the  audit  committee  could  be 
a  representative  of  a  foreign  government 
or  foreign  governmental  entity,  if  the 
"no  compensation"  prong  of  the 
independence  requirement  is  satisfied 
and  the  member  in  question  is  not  an 
executive  officer  of  the  issuer.  As  with 


«■*  See,  e.g.,  Petition  for  Rulemaking  submitted  by 
the  Organization  for  International  Investment.  File 
No.  4-462  (Aug.  19.  2002). 

"^  See.  e.g..  Co-Deterniination  Act  of  1976 
(Mitbestimmungsgesetz). 


•"'  Sep  note  37  above  and  the  accompanying  text. 

"'  Exchange  Act  Rule  3b-7  defines  the  term 
"executive  officer"  as  an  issuer's  president,  any 
vice  president  of  the  registrant  in  charge  of  a 
principal  business  unit,  division  or  function  (such 
as  sales,  administration  or  finance),  any  other, 
officer  who  performs  a  policy-making  function  or 
any  other  person  who  performs  similar  policy- 
making functions  for  the  registrant.  Executive 
officers  of  subsidiaries  may  be  deemed  executive 
officers  of  the  issuer  if  they  perform  such  policy- 
making functions  for  the  issuer. 
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the  proposed  exemption  for  controlling 
shareholder  representatives,  this  limited 
exception  is  designed  to  accommodate 
foreign  practices  and  still  exclude 
management  from  the  committee. 

Finally,  while  as  noted  above  there  is 
a  trend  toward- having  audit  committees 
in  foreign  jurisdictions,  several  foreign 
jurisdictions  require  or  provide  for 
auditor  oversight  through  a  board  of 
auditorsor  similar  body,  or  groups  of 
statutory  auditors,  that  are  separate  from 
the  board  of  directors. ^^  We  believe  that 
these  boards  of  auditors  or  statutory 
auditors  are  intended  to  be  independent 
of  management,  although  their  members 
may  not  in  all  cases  meet  all  of  the 
independence  requirements  set  forth  in 
Section  lOA(m)  of  the  Exchange  Act.  In 
addition,  while  these  bodies  provide 
independent  oversight  of  outside 
auditors,  they  may  not  have  all  of  the 
responsibilities  set  forth  in  our 
proposals. 

The  establishment  of  an  audit 
committee  in  addition  to  these  bodies, 
with  duplicative  functions,  might  not 
only  be  costly  and  inefficient,  but  it  also 
could  generate  possible  conflicts  of 
powers  and  duties.  Accordingly,  we 
propose  an  exemption  from  certain  of 
the  requirements  for  audit  committees 
for  boards  of  auditors  or  statutory 
auditors  of  foreign  private  issuers  that 
fulfill  the  remaining  requirements  of  the 
rule,  if  those  boards  operate  imder  legal 
or  listing  provisions  that  are  intended  to 
provide  oversight  of  outside  auditors 
that  is  independent  of  management, 
membership  on  the  board  excludes 
executive  officers  of  the  issuer  and 
certain  other  requirements  are  met. 
Specifically,  foreign  private  issuers  with 
boards  of  auditors  or  similar  bodies  or 
statutory  auditors  meeting  these 
requirements  would  be  exempt  from  the 
requirements  regarding  the 
independence  of  audit  committee 
members  and  the  audit  committee's 
responsibility  to  oversee  the  work  of  the 
outside  auditor.  The  remaining 
proposed  requirements  regarding 
procedures  for  handling  complaints, 
access  to  advisors  and  funding  for 
advisors  would  apply  to  these  issuers, 
with  the  requirements  being  applicable 


**  For  example,  under  current  Japanese  law,  we 
.understand  that  large  Japanese  corporations  must 
maintain  a  board  of  corporate  statutory  auditors,  a 
legally  separate  and  independent  body  from  the 
corporation's  board  of  directors  that  is  elected  by 
shareholders.  See,  e.g..  Law  for  Special  Exceptions 
to  the  Commercial  Code  Concerning  Audits,  etc.  of 
Corporations  (Law  No.  22.  1974,  as  amended!. 
Further,  we  understand  that  effective  April  1,  2003, 
Japanese  corporations  will  have  the  option  to  elect 
either  a  governance  system  with  a  separate  board 
of  directors  and  board  of  corporate  auditors  or  a 
system  based  on  nominating,  audit  and 
compensation  committees  under  the  board  of 
directors. 


to  the  board  of  auditors  or  statutory 
auditors  instead  of  an  audit  committee. 
Also,  such  board  or  body  would  need  to 
be,  to  the  extent  permitted  by  law, 
responsible  for  the  appointment  and 
retention  of  any  registered  public 
accounting  firm  engaged  by  the  listed 
issuer."" 

A  foreign  private  issuer  availing  itself 
of  any  of  these  exemptions  would  be 
subject  to  specific  disclosiue 
requirements  discussed  in  Section  II.G.l 
below.  In  proposing  these  exemptions, 
we  recognize  that  some  foreign 
jurisdictions  continue  to  have  historical 
structures  that  may  conflict  with 
maintaining  audit  committees  meeting 
the  requirements  of  Section  lOA(m)  of 
the  Exchange  Act.  We  encourage  foreign 
issuers  that  access  the  U.S.  capital 
markets  to  continue  to  move  toward 
internationally  accepted  best  practices 
in  corporate  governance.^" 

As  mentioned  below,  we  request 
comment  on  whether  there  are  other 
areas,  in  either  one  comitry  or  in  many 
countries,  in  which  the  rules  we  are 
proposing  are  inconsistent  or 
inappropriate  in  a  significant  way  with 
foreign  corporate  governance 
arrangements.  If  there  are  other  areas,  do 
those  arrangements  adequately  address 
the  problems  to  be  addressed  under 
Exchange  Act  Section  lOA(m)?  As 
proposed,  there  would  be  no  other 
ability  for  an  SRO  to  exempt  or  waive 
foreign  issuers  from  the  proposed 
requirements. 

b.  Small  Businesses 

Section  10A{m)  of  the  Exchange  Act  . 
makes  no  distinction  based  on  an 
issuer's  size.  We  think  that 
improvements  in  the  financial  reporting 
process  for  companies  of  all  sizes  are 
important  for  promoting  investor 
confidence  in  our  markets.  In  this 
regard,  because  we  have  seen  instances 
of  financial  fraud  at  small  companies  as 
well  as  at  large  companies,  we  think 
that  improving  the  effectiveness  of  audit 
committees  of  small  and  large 
companies  is  important."^  The  proposed 
rule,  therefore,  would  apply  to  listed 
issuers  of  all  sizes. 


*«Such  responsibility  could  be  vested  in  such 
board  or  body,  or  statutory  auditors,  in  any  manner, 
including  without  limitation  by  law  or  listing 
requirement  or  delegation. 

«>  See.  e.g.,  IOSCO  Principles  of  Auditor 
Independence  and  the  Role  of  Corporate 
Governance  in  Monitoring  an  Auditor's 
Independence  (2002);  OECD  Principles  of  Corporate 
Governance  (1999). 

*'  See  Beasley,  Carcello  and  Hermanson, 
Fraudulent  Financial  Reporting:  1987-1997,  An 
Analysis  of  U.S.  Public  Companies  (Mar.  1999) 
(study  commissioned  by  the  Committee  of 
Sponsoring  Organizations  of  the  Treadway 
Commission). 


We  recognize  that  because  the 
proposals  apply  only  to  listed  issuers, 
quantitative  listing  standards  applicable 
to  listed  securities,  such  as  minimum 
revenue,  market  capitalization  and 
shareholder  equity  requirements,  will 
limit  the  size  of  issuers  that  will  be 
affected  by  the  requirements.^^ 
However,  we  are  sensitive  to  the 
possible  iratpJication  for  smaller  issuers 
and  for  SROs  that  would  like  to 
specialize  in  securities  of  these  issuers. 
We  request  comment  below  on  these 
topics. 

c.  Issuers  of  Asset-Backed  Securities 

In  several  of  our  releases 
implementing  provisions  of  the 
Sarbanes-Oxley  Act,''^  we  have  noted 
the  special  nature  of  asset-backed 
issuers.^'*  Because  of  the  nature  of  these 
entities,  such  issuers  are  subject  to 
substantially  different  reporting 
requirements.  Most  significantly,  asset- 
backed  issuers  are  generally  not 
required  to  file  the  financial  statements 
that  other  companies  must  file.  Also, 
such  entities  typically  are  passive  pools 
of  assets,  without  an  audit  committee  or 
board  of  directors  or  persons  acting  in 
a  similar  capacity.  Accordingly,  we 
propose  to  exclude  asset-backed  issuers 
from  the  proposed  requirements. 

d.  Investment  Companies 

There  are  essentially  two  categories  of 
investment  companies  that  have  shares 
listed  for  trading  on  exchanges:  closed- 
end  investment  companies  and  so- 
called  "exchange-traded  funds" 
("ETFs").  Closed-end  investment 
companies  are  actively  managed 
investment  companies,  which  do  not 
issue  redeemable  securities.  ETFs  are 
investment  companies  that  are 
registered  under  the  Investment 
Company  Act  as  open-end  investment 
companies  or  unit  investment  trusts 
("UITs").  Unlike  typical  open-end  funds 
or  UITs,  ETFs  do  not  sell  or  redeem 
their  individual  shares  {"ETF  shares")  at 
net  asset  value  ("NAV").  Instead,  ETFs 
sell  and  redeem  ETF  shares  at  NAV  only 
in  large  blocks  (such  as  50.000  ETF 
shares).  In  addition,  national  securities 
exchanges  list  ETF  shares  for  trading, 
which  allows  investors  to  purchase  and 
sell  individual  ETF  shares  among 
themselves  at  market  prices  throughout 
the  day.  Unlike  open-end  ETFs  or 
closed-end  investment  companies,  UITs, 
including  those  that  operate  as  ETFs,  are 


^^  Examples  of  the  types  of  quantitative  standards 
necessary  for  initial  and  continued  listings  on  the 
NYSE,  Nasdaq  and  AMEX  are  available  on  their 
respective  websites. 

*'  See  note  30  above. 

**The  term  "Asset-Backed  Issuer"  is  defined  in 
17  CFR  240.13a-14(g)  and  240.15d-14(g). 
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not  actively  managed  and  do  not  have 
boards  of  directors  from  which  audit 
committee  members  could  be  drawn.  • 
Accordingly,  our  proposed  rules  would 
cover  closed-end  investment  companies 
and  exchange-traded  open-end 
investment  companies,  but  we  are 
proposing  to  exclude  exchange-traded 
UITs  from  the  proposed  requirements. '''' 

Questions  regarding  the  proposed 
application  to  issuers: 

•  Although  we  do  not  propose  a 
complete  exemption  for  foreign  issuers 
from  coverage  of  the  proposed  rule,  and 
question  whether  such  an  exemption 
would  be  consistent  with  the  policies 
underlying  the  Sarbanes-Oxley  Act,  we 
solicit  comment  on  the  propriety  of 
either  a  complete  or  broader  exemption 
from  the  requirements  for  foreign 
issuers.  Given  the  exemptions  that  are 
proposed,  would  the  proposals  conflict 
with  local  law  or  local  stock  exchange 
requirements?  If  so,  how?  Are  the 
problems  that  the  proposals  are 
intended  to  address  dealt  with  in 
alternative  ways  in  other  jurisdictions? 
Would  any  foreign  issuers  not  consider 
a  listing  solely  because  of  these 
requirements?  Would  any  foreign 
issuers  that  currently  maintain  a  U.S. 
listing  seek  to  delist  their  securities 
because  of  these  requirements? 

•  Is  the  proposed  special 
accommodation  to  the  independence 
requirements  adequate  for  issuers  in 
coimtries  with  a  dual  board  structure 
where  employee  representatives  sit  on 
the  supervisory  board  or  are  required  to 
be  on  the  audit  committee?  If  not,  how 
should  we  accommodate  these  issuers, 
if  at  all? 

•  Are  the  proposed  special 
accommodations  for  foreign  issuers  with 
controlling  shareholder  or  shareholder 
groups  or  foreign  government 
representation  appropriate?  Do  the 
proposed  exemptions  provide 
appropriate  accommodations  for  foreign 
private  issuer  practices,  consistent  with 
the  purposes  of  Section  lOA(m)  of  the 
Exchange  Act  and  the  protection  of 
investors?  Are  there  alternative 
approaches  that  would  be  preferable  to 
address  the  issue?  Should  any  of  the 
conditions  of  the  proposed  exemption 


*  Business  development  companies  would  be 
covered  by  the  proposed  rules. 

Investment  companies  may  avail  themselves  of 
the  general  exemptions  in  proposed  Exchange  Act 
Rule  10A-3(c)  |17  CFR  240.10A-3(c)l,  if  applicable, 
and,  except  in  the  case  of  reliance  on  the  exemption 
for  UITs  contained  in  paragraph  (c)(5)(ii)  or  the 
exemption  contained  in  paragraph  (c)(1),  would 
have  to  disclose  such  use  of  a  general  exemption 
on  proposed  Form  N-CSR  and  in  proxy  statements. 
The  independence  exemptions  of  proposed 
Exchange  Act  Rule  10A-3(b)(l)(iv)(A)-(E)  |17  CFR 
240.10A-3(b)(l)(iv)(A)-(E)l  would  not  apply  to 
investment  companies. 


be  changed?  For  example,  for 
controlling  shareholders,  should  the 
level  of  shareholder  ownership 
proposed  be  higher  (e.g.,  80%)  or  lower 
(e.g.,  10%)?  Is  the  limitation  for 
controlling  shareholders  to  observer 
status  and  not  being  a  voting  member  or 
chair  of  the  audit  committee 
appropriate? 

•  Is  the  proposed  special 
accommodation  for  issuers  from 
jurisdictions  that  operate  with  boards  of 
auditors  or  similar  bodies  appropriate? 
Does  the  proposed  exemption  provide 
appropriate  accommodation  for  these 
issuers,  consistent  with  the  purposes  of 
Section  lOA(m)  of  the  Exchange  Act  and 
the  protection  of  investors?  Are  there 
alternative  approaches  that  would  be 
preferable  to  address  the  issue?  Should 
we  provide  a  "sunset"  date  for  this 
provision  to  allow  the  Commission  to 
reconsider  its  effectiveness  and  to 
reexamine  the  trend  towards  audit 
committees  in  other  jurisdictions?  If  so, 
what  date  should  we  use  (e.g.,  December 
31,  2005)? 

•  Is  the  compliance  burden  for 
companies  imder  a  certain  size 
disproportionate  to  the  benefits  to  be 
obtained  from  the  proposed 
requirements?  Would  any  smaller 
issuers  not  consider  a  listing  solely 
because  of  these  requirements?  Would 
any  smaller  issuers  that  currently 
maintain  a  listing  seek  to  delist  their 
securities  because  of  these 
requirements?  How  can  we  minimize 
the  burden  consistent  with  the  purposes 
of  the  Sarbanes-Oxley  Act? 

•  Should  the  scope  of  one  or  more  of 
the  proposed  requirements  be  narrowed 
to  exclude  or  apply  differently  to 
companies  imder  a  certain  size?  If  so, 
which  requirements  should  be  changed? 
How  would  such  accommodations  be 
consistent  with  the  purposes  of  Section 
lOA(m)  and  the  protection  of  investors? 
Should  there  be  special 
accommodations  for  companies 
considered  under  out  rules  to  be  "small 
business  issuers"  (companies  that  have 
revenues  and  public  float  of  less  than 
$25  million)?  ^"^  Should  there  be  a  higher 
cutoff,  such  as  $100  million  or  $200 
million  public  float  and/or  revenues?  If 
there  should  be  a  different  standard  for 
determining  the  level  of  issuer  affected, 
should  it  be  based  on  additional  or 
alternative  criteria,  such  as  total  assets, 
shareholder  equity  or  reporting  history? 
What  alternate  means  exist  that  would 
provide  the  same  protections  to 
shareholders? 

•  Is  the  exclusion  of  asset-backed 
issuers  appropriate?  If  not,  how  should 


these  issuers  be  handled?  Are  there 
other  types  of  issuers  that  should  be 
handled  differently? 

•  Is  the  exclusion  for  ETFs  that  are 
structured  as  unit  investment  trusts 
appropriate?  If  not,  how  should  these 
ETF  UITs  be  handled?  Exchange-traded 
UITs  typically  provide  audited  financial 
information  in  shareholder  reports 
although  these  reports  are  not  required 
by  Commission  rules.  How  should  this 
affect  whether  exchange-traded  UITs  are 
covered  by  the  proposed  requirements? 
Should  the  sponsor,  depositor,  or 
trustee  of  the  UIT  be  required  to  comply 
with  the  proposed  rule?  Are  there  other 
types  of  investment  companies  that 
should  be  excluded  from  the  proposed 
rule?  If  so,  why? 

•  We  propose  to  make  the  general 
exemptions  of  Exchange  Act  Rule  lOA- 
3(c)  available  for  use  by  investment 
companies.  Would  investment 
companies  ever  fall  within  any  of  these 
exemptions?  Should  some  exemptions 
be  available  to  investment  companies 
and  others  unavailable?  If  so,  which 
ones  should  be  available  and  why? 

.4.  Determining  Compliance  With 
Proposed  Standards 

Apart  from  the  general  requirement  to 
prohibit  the  listing  of  a  security  not  in 
compliance  with  the  enumerated 
standards,  Section  lOA(m)  of  the 
Exchange  Act  does  not  establish  specific 
mechanisms  for  a  national  securities 
exchange  or  a  national  securities 
association  to  ensure  that  issuers 
comply  with  the  proposed  standards  on 
an  ongoing  basis.  SROs  are  required  to 
comply  with  Commission  roles 
pertaining  to  SROs  and  to  enforce  their 
own  rules,  including  rules  that  govern 
listing  requirements  and  affect  their 
listed  issuers.  To  further  the  purposes  of 
Section  lOA(m),  wepropose  to  direct 
the  SROs  to  require  a  listed  issuer  to 
notify  the  applicable  SRO  promptly 
after  an  executive  officer  of  an  issuer 
becomes  aware  of  any  material 
noncompliance  by  the  listed  issuer  with 
the  proposed  requirements.^'' 

Questions  regarding  determining 
compliance  with  the  proposed 
standards: 

•  Should  a  listed  issuer  be  required  to 
notify  the  SRO  if  it  has  failed  to  comply 
with  our  proposed  requirements?  Is  it 
sufficient  for  the  notification  to  be  made 
"promptly?"  Should  the  direction  to  the 
SROs  on  this  point  be  more  specific 


'"'The  term  "small  business  issuer"  is  defined  in 
Exchange  Act  Rule  12b-2. 


*>'■  We  encourage  the  SROs  to  impose  a  similar 
requirement  for  noncompliance  with  other  SRO 
listing  standards  that  pertain  to  corporate 
governance  standards  apart  from  the  audit 
committee  requirements  in  proposed  Exchange  Act 
Rule  lOA-3,  to  the  extent  SROs  do  not  already 
provide  for  such  a  notice  requirement. 
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(e.g.,  notification  must  occur  no  later 
than  two  business  days  after  an 
executive  officer  of  the  issuer  becomes 
aware  of  any  material  noncompliance)? 

•  Is  the  proposed  triggering  event  for 
notification  (i.e..  that  an  executive 
officer  of  the  issuer  has  become  aware 
of  any  material  noncompliance) 
appropriate?  For  example,  should  the 
standwd  also  include  any  audit 
committee  member  becoming  aware  of 
any  material  noncompliance? 

•  In  addition  to,  or  in  lieu  of, 
notification  in  the  event  of 
noncompliance,  should  a  listed  issuer 
be  required  to  disclose  periodically  to 
the  SROs  whether  they  have  been  in 
compliance  with  the  standards?  If  so, 
how  often? 

•  Should  a  listed  issuer  be  required  to 
notify  the  §RO  if  it  has  failed  to  comply 
with  listing  standards  apart  from  our 
proposed  requirements  for  audit 
committees?  Should  this  requirement 
apply  only  to  particular  listing 
standards? 

5.  Opportunity  To  Cure  Defects 

Section  10A(m)(l)(B)  of  the  Exchange 
Act  specifies  that  our  rules  must 
provide  for  appropriate  procedures  for 
an  issuer  to  have  an  opportunity  to  cure 
any  defects  that  would  be  the  basis  for 
a  prohibition  of  the  issuer's  securities  as 
a  result  of  its  failure  to  meet  the 
proposed  audit  committee  standards, 
before  imposition  of  such  a  prohibition. 
To  effectuate  this  mandate,  our 
proposals  would  require  the  SROs  to 
establish  such  procedures  before  they 
prohibit  the  listing  of  or  delist  any 
security  of  an  issuer.^"*  Preliminarily,  we 
believe  that  existing  continued  listing  or 
maintenance  standards  and  delisting 
procedures  of  the  SROs  would  suffice  as 
procedures  for  an  issuer  to  have  an 
opportunity  to  cure  any  defects  on  an 
ongoing  basis.  These  procedures  already 
provide  issuers  with  notice  and 
opportunity  for  a  hearing,  an 
opportunity  for  an  appeal  and  an 
opportunity  to  ciu-e  any  defects  before 
their  securities  are  delisted. ^^  However, 
we  do  expect  that  the  rules  of  each  SRO 
will  provide  for  definite  procedurfes  and 
time  periods  for  compliance  with  the 
proposed  requirements  to  the  extent 
they  do  not  already  do  so. 

We  also  expect  that  our  final  rule  will 
have  a  delayed  implementation  date 
before  companies  would  initially  be 
subject  to  the  standards  to  provide 
affected  companies  with  time  to 
conform  to  the  new  standards.  We 


"■These  procedures,  of  course,  could  not  include 
an  extended  exemption  or  waiver  of  the 
requirements  apart  from  those  proposed. 

*»See.  e.g..  NASD  Rule  4800  Series  and  NYSE 
Listed  Company  Manual  Section  804. 


recognize  that  companies  may  need  to 
conduct  shareholder  elections  to  elect 
independent  directors  for  their  audit 
committees.  We  envision  that  the 
standards  contemplated  by  our 
proposals  would  need  to  be  operative  by 
the  SROs  no  later  than  the  first 
anniversary  of  the  publication  of  our 
final  rule  in  the  Federal  Register.  This 
should  give  listed  issuers  enough  time 
to  go  through  an  annual  meeting 
election  cycle  to  elect  any  new  directors 
that  would  be  necessary  to  meet  the  new 
requirements. 

Questions  regarding  the  opportunity 
to  cure  defects: 

•  Should  the  SROs  be  required  to 
establish  specific  procediu-es  for  curing 
defects  apart  from  those  proposed?  If  so, 
what  would  these  procedures  look  like? 
Should  there  be  a  specific  coiuse  for 
redress  other  than  the  delisting  process? 

•  Should  our  final  rule  include 
specific  provisions  that  set  maximum 
time  limits  for  an  opportunity  to  cure 
defects?  If  so,  what  time  limits  would  be 
appropriate? 

•  Beyond  the  limited  exemption  we 
propose  for  the  independence 
requirements,  should  companies  that 
have  just  completed  their  initial  public 
offering  be  given  additional  time  to 
comply  with  the  requirements? 

•  Is  the  proposed  date  for  when  the 
SROs  rules  must  be  operative 
appropriate  for  companies  that  must 
comply  with  the  new  standards?  If  not, 
what  date  would  be  appropriate  and 
what  factors  should  we  consider  in 
setting  any  such  date?  Would  a  period 
beyond  the  proposed  date  be  necessary 
or  appropriate  for  compliance  by 
smaller  companies?  Are  there  special 
considerations  that  we  should  take  into 
account  for  foreign  private  issuers? 

G.  Disclosure  Changes  Regarding  Audit 
.   Committees 

1 .  Disclosure  Regarding  Exempticms 

Our  proposals  provide  for  certain 
exemptions.  Because  these  exemptions 
would  distinguish  certain  issuers  from 
most  other  listed  issuers,  we  believe  that 
it  is  important  for  investors  to  know  if 
an  issuer  is  availing  itself  of  one  of  these 
exemptions.  Accordingly,  we  propose 
that  these  issuers  would  need  to 
disclose  their  reliance  on  the  exemption 
and  their  assessment  of  whether,  and  if 
so,  how,  such  reliance  would  materially 
adversely  affect  the  ability  of  their  audit 
committee  to  act  independently  and  to 
satisfy  the  other  requirements  of 
proposed  pxchange  Act  Rule  10A-*3. 
Such  disclosure  would  need  to  appear 
in,  or  be  incorporated  by  reference  into, 
annual  reports  filed  with  the 


Commission. '"°  The  disclosure  also 
would  need  to  appear  in  proxy 
statements  or  information  statements  for 
shareholders'  meetings  at  which 
elections  for  directors  are  held. 

Because  of  the  nature  of  the 
exemption  for  boards  of  auditors  or 
similar  structures  of  foreign  private 
issuers  discussed  in  Section  II.F.3.a.,  we 
also  are  proposing  that  foreign  private 
issuers  availing  themselves  of  that 
exemption  be  required  to  file  an  exhibit 
to  their  annual  reports  stating  that  they 
are  doing  so.""  Because  the  presence  of 
exhibits  can  be  easily  identified  in 
electronic  filings,  we  believe  this 
requirement  will  facilitate  monitoring  of 
the  use  of  this  exemption  by  investors. 

As  discussed  in  Section  II.F.3.d.,  we 
are  proposing  a  general  exemption  for 
unit  investment  trusts  from  the 
requirements  of  the  proposed  rule.  In 
addition,  we  are  proposing  that  UITs  be 
excluded  from  the  disclosure 
requirements  relating  to  their  use  of  the 
exemption.'"^  As  a  passive  investment 
vehicle,  a  UIT  has  no  board  of  directors, 
emd  there  is  little  reason  why  investors 
would  expect  a  UIT  to  have  an  audit 
committee.  In  addition,  there  is  no 
appropriate  disclosure  document 
required  by  Commission  rules  where  a 
UIT  could  include  this  disclosure. ^"^ 


'""This  disclosure  is  proposed  to  be  included  in 
Part  HI  of  annual  reports  on  Form  10-K  and  10-KSB 
(through  an  addition  to  Item  401  of  Regulations  S- 
K  and  S-B).  Consequently,  companies  subject  to-the 
proxy  rules  would  be  able  to  incorporate  the 
required  disclosure  from  a  proxy  or  information 
statement  that  involves  the  election  of  directors  into 
the  annual  report,  if  the  issuer  filed  such  proxy  or 
information  statement  within  120  days  after  the  end 
of  the  fiscal  year  covered  by  the  report.  See  General 
Instruction  G.(3)  of  Form  lO-K  and  General 
Instruction  E.3.  of  Form  10-KSB. 

For  foreign  private  issuers  that  file  their  annual 
reports  on  Form  20-F,  the  disclosure  requirement 
would  appear  in  new  paragraph  (f)  to  Item  15.  The 
additions  of  paragraphs  (cHe)  to  Item  15  of  Form 
20-F  were  proposed  in  Release  No.  33-8138  (Oct. 
22.  2002),  Release  No.  33-8154  (Dec.  2.  2002),  and 
Release  No.  33-8160  (Dec.  10,  2002)  |67  FR  77594] 
(Rule  lOb-18  and  purchases  of  certain  equity 
securities  by  the  issuer  and  others),  respectively. 

For  foreign  private  issuers  that  file  their  annual 
reports  on  Form  40-F,  the  disclosure  requirement 
would  appear  in  paragraph  (11)  to  General 
Instruction  B.  The  additions  of  paragraphs  (9)  and 
(10)  to  General  Instruction  B.  of  Form  4a-F  were 
proposed  in  Release  No.  33-8138  (Oct.  22.  2002) 
and  Release  No.  33-8154  (Dec.  2,  2002). 
respectively. 

For  registered  investment  companies,  the 
disclosure  would  appear  in  Item  8  of  proposed 
Form  N-CSR  and  Item  22(b)(14)  of  Schedule  14A. 

Ill  The  exhibit  requirement  would  appear  in  new 
paragraph  1 1  to  the  Instructions  as  to  Exhibits  of 
Form  20-F.  The  addition  of  paragraph  10  to  the 
Instructions  as  to  Exhibits  of  Form  20-F  was 
proposed  in  Release  No.  33-8138  (Oct.  22,  2002). 
'"2  See  proposed  Exchange  Act  Rule  10A-3(d). 
103  uYTs  file  annual  reports  with  the  Commission 
on  Form  N-SAR  ll7  CFR  249.330  and  274.101) 
under  Investment  Company  Act  Rule  30a-l  [17  CFR 
270.30a-l].  However,  these  N-SAR  reports  are 
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We  also  are  proposing  to  exclude 
issuers  availing  themselves  of  the 
multiple  listing  exemption  from  the 
disclosure  requirements  relating  to  their 
use  of  that  exemption.  These  issuers,  or 
their  controlling  parents,  would  be 
required  to  comply  with  the  proposed 
audit  cormnittee  requirements  as  a 
result  of  a  separate  listing.  Accordingly, 
disclosure  of  the  use  of  that  exemption 
would  not  serve  the  purpose  of 
highlighting  for  investors  those  issuers 
that  are  different  from  most  other  listed 
issuers.  However,  if  such  an  issuer  also 
was  availing  itself  of  another  exemption 
from  the  proposed  requirements  (i.e., 
the  temporary  exemption  from  the 
independence  requirements  for  new 
listed  issuers),  disclosiu'e  of  the  use  of 
that  exemption  would  be  required. 

2.  Identification  of  the  Audit  Committee 
in  Annual  Reports 

An  issuer  subject  to  the  proxy  rules  of 
Section  14  of  the  Exchange  Act  ">*  is 
currently  required  to  disclose  in  its 
proxy  statement  or  information 
statement,  if  action  is  to  be  taken  with 
respect  to  the  election  of  directors, 
whether  the  issuer  has  a  standing  audit 
committee,  the  names  of  each 
committee  member,  the  number  of 
committee  meetings  held  by  the  audit 
committee  during  the  last  fiscal  year 
and  the  functions  performed  by  the 
committee.  1"^  We  believe  it  is  important 
for  investors  to  be  able  to  readily 
determine  basic  information  about  the 
composition  of  a  listed  issuer's  audit 
committee.  To  foster  greater  availability 
of  this  basic  information,  we  are 
proposing  to  require  disclosure  of  the  ^ 
members  of  the  audit  committee  to  be 
included  or  incorporated  by  reference  in 
the  listed  issuer's  annual  report.'"*' 
Also,  because  the  Exchange  Act  now 
provides  that  in  the  absence  of  an  audit 
committee  the  entire  board  of  directors 
will  be  considered  to  be  the  audit 
committee,  we  propose  to  require  a 


regulatory  reports  to  the  Commission  and  are  not 

intended  primarily  as  disclosure  documents  for 

investors. 

,  >M15U.S.C.  78n. 

■"See  Item  7(d)(1)  of  Schedule  14A.  Identical 
information  is  required  with  respect  to  nominating 
and  compensation  committees  of  the  board  of 
directors. 

■    >•*  Because  this  information  is  proposed  to  be 
included  in  Part  III  of  annual  reports  on  Forms  10- 
K  and  10-KSB,  companies  subject  to  the  proxy 
rules  would  be  able  to  incorporate  the  required 
disclosure  from  a  proxy  or  information  statement 
that  involves  the  election  of  directors,  where  it  is 
already  required  to  appear,  into  their  annual 
reptirts.  Information  regarding  the  number  of 
meetings  of  the  audit  committee  and  tlie  basic 
functions  performed  by  the  audit  committee,  as 
well  as  the  information  regarding  nominating  and 
compensation  committees,  would  continue  to  be 
required  only  in  proxy  or  information  statements 
thai  involve  the  election  of  directors. 


listed  issuer  that  has  not  separately 
designated  or  has  chosen  not  to 
separately  designate  an  audit  committee 
to  disclose  that  the  entire  board  of 
directors  is  acting  as  the  issuer's  audit 
committee. 

We  propose  similar  changes  for 
foreign  private  issuers  that  file  their 
annual  reports  on  Form  40-F.  Foreign 
private  issuers  that  file  their  annual 
reports  on  Form  20-F  already  are 
required  to  identify  the  members  of 
their  audit  committee  in  their  annual 
reports.  For  these  listed  issuers, 
however,  we  do  propose  that  they 
disclose  if  the  entire  board  of  directors 
is  acting  as  the  audit  committee.  We 
also  propose  similar  changes  for 
registered  management  investment 
companies.^"' 

3.  Updates  to  Existing  Audit  Committee 
Disclosiu-e 

An  issuer  subject  to  the  proxy  rules  is 
currently  required  to  disclose  additional 
information  about  its  audit  committee  in 
its  proxy  statement  or  information 
statement,  if  action  is  to  be  taken  with 
respect  to  the  election  of  directors.""*. 
First,  the  audit  committee  must  provide 
a  report  disclosing  whether  the  audit 
committee  has  reviewed  and  discussed 
the  audited  financial  statements  with 
management  and  discussed  certain 
matters  writh  the  independent 
auditors.'""  Second,  issuers  must 
disclose  whether  the  audit  committee  is 
governed  by  a  charter,  and  if  so,  include 
a  copy  of  the  charter  as  an  appendix  to 
the  proxy  statement  at  least  once  every 
three  years.""  Finally,  the  issuer  must 
disclose  whether  the  members  of  the 
audit  committee  are  independent. 
Under  the  existing  requirements,  issuers 
whose  securities  are  listed  on  the  NYSE 
or  AMEX  or  quoted  on  Nasdaq  must 


'""  Item  22(b)(14)  of  Schedule  14A  and  proposed 
Item  8  of  proposed  Form  N-CSR.  Proposed  Form 
N-CSR  would  be  used  by  registered  management 
investment  companies  to  file  certified  shareholder 
reports  with  the  Commission  under  the  Sarbanes- 
Oxlev  Act.  See  Investment  Conipanv  Act  Release 
No.  25723  (Aug.  30.  2002)  |67  FR  57298).  The 
Commission  proposed  amendments  to  Form  N-CSR 
in  Investment  Company  Act  Release  No.  25739 
(Sep.  20,  2002)  |67  FR  608281:  Investment  Company 
Act  Release  No.  25775  (Oct.  22.  2002)  (67  F-R 
66208);  Investment  Company  Act  Release  No.  25838 
(Dec.  2,  2002);  Investment  Company  Act  Release 
No.  25845  (Dec.  10,  2002);  and  Investment 
Company  Act  Release  No.  25870  (Dec.  18.  2002). 

'™See  Item  7(d)(3),of  Schedule  14A.  These 
disclosure  requirements  were  adopted  in  Release 
No.  34-^2266  (Dec.  22.  1999). 

•<»  See  hem  7(d)(3)(i)  of  Schedule  14A.  The 
requirements  for  the  audit  committee  report  are 
specified  in  Hems  306  of  Regulations  S-B  [17  CFR 
228.3061  and  S-K  |17  CFR  229.306|.  Under  the 
existing  requirements,  if  the  company  does  not  have 
an  audit  committee,  the  board  committee  tasked 
with  similar  responsibilities,  or  the  full  board  of 
directors,  is  responsible  for  the  disclosure. 

""See  Items  7(d)(3)(ii)  and  (iii)  of  Schedule  14A. 


disclose  whether  the  audit  committee 
members  are  independent,  as  defined  in 
the  applicable  listing  standards  J ' ' 
These  issuers  also  must  disclose  if  its 
board  of  directors  has  determined  to 
appoint  one  director  to  its  audit 
committee  due  to  an  exceptional  and 
limited  circumstances  exception  in  the 
applicable  listing  standards. ' '  ^  Issuers 
whose  securities  are  not  listed  on  the 
NYSE  or  AMEX  or  quoted  on  Nasdaq 
also  are  required  to  disclose  whether  its 
audit  committee  members  are 
independent.  These  issuers  may  choose 
which  definition  of  independence  to  use 
from  any  of  the  NYSE,  AMEX  or  Nasdaq 
listing  standards."^ 

Regarding  the  independence 
disclosure,  all  national  securities 
exchanges  and  national  securities 
associations  under  oiu  proposals  would 
need  to  have  independence  standards 
for  audit  committee  members,  hot  just 
the  NYSE,  AMEX  and  Nasdaq.  The 
specification  in  the  existing 
requirements  to  listings  on  these  three 
markets  would  therefore  no  longer  be 
necessary.  Further,  our  proposals  would 
not  allow  for  an  exception  to  the 
independence  requirements  due  to 
exceptional  and  limited  circumstances. 
As  a  result,  disclosure  regarding  use  of 
this  exception  would  be  imnecessary. 

Accordingly,  we  propose  to  update 
the  disclosure  requirements  regarding 
the  independence  of  audit  committee 
members  to  reflect  the  new  SROs  rules 
to  be  adopted  under  Exchange  Act  Rule 
lOA-3.  If  the  registrant  was  a  listed 
issuer,  it  would  still  be  required  to 
disclose  whether  the  members  of  its 
audit  committee  were  independent.  The 
listed  issuer  would  need  to  use  the 
definition  of  independence  for  audit 
committee  members  included  in  the 
listing  standards  applicable  to  the  listed 
issuer.  Further,  because  the  Exchange 
Act  now  provides  that  in  the  absence  of 
an  audit  committee  the  entire  board  of 
directors  will  be  considered  to  be  the 
audit  committee,  we  propose  to  clarify 
that  if  the  registrant  does  not  have  a 
separately  designated  audit  committee, 
or  committee  performing  similar 
functions,  the  registrant  must  provide 
the  disclosure  with  respect  to  all 
members  of  its  board  of  directors. 

Non-listed  issuers  that  have 
separately  designated  audit  committees 
would  still  be  required  to  disclose 
whether  their  audit  committee  members 
were  independent.  In  determining 
whether  a  member  was  independent. 


'"See  Item  7(d)(3)(iv)(  A)(  1)  of  S<:hedule  14  A. 

"2See  Item  7(d)(3)(iv)(A)(2)  of  Schedule  14A. 

"^See  Item  7(d)(3)(iv)(B)  of  Schedule  14A. 
Whichever  definition  is  chosen  must  be  applied 
consistently  to  all  members  of  the  audit  committee. 
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these  registrants  would  be  allowed  to 
choose  any  definition  for  audit 
committee  member  independence  of  a 
national  securities  exchange  or  national 
securities  association  that  has  been 
approved  by  the  Commission."* 

Questions  regarding  the  proposed 
disclosure  changes: 

•  Should  companies  be  required  to 
disclose  publicly  if  they  are  taking 
advantage  of  an  exemption  to  the 
proposed  SRO  requirements?  If  so,  are 
the  proposed  locations  of  this  disclosure 
appropriate?  Should  we  permit 
incorporation  by  reference  into  the 
company's  annual  report?  Should  the 
disclosure  be  required  as  an  exhibit  to 
the  company's  filing?  Is  the  disclosure 
of  the  company's  assessment  of  whether 
and  if  so,  how,  such  reliance  would 
materially  adversely  affect  the  ability  of 
the  audit  committee  to  act 
independently  and  to  satisfy  the  other 
proposed  requirements  appropriate? 

•  Should  foreign  private  issuers  that 
avail  themselves  of  the  exemption  for 
boards  of  auditors  or  similar  structures 
be  required  to  fde  an  exhibit  to  their 
annual  reports  stating  that  they  are 
doing  so? 

•  Should  a  UIT  be  required  to 
disclose  that  it  is  availing  itself  of  the 
exemption  from  the  audit  committee 
requirements?  If  so,  where  should  such 
disclosure  be  made?  Exchange-traded 
UITs  typically  provide  audited  financial 
information  in  shareholder  reports 
although  these  reports  are  not  required 
by  Commission  rules.  "^  Should 
disclosure  of  the  exemption  from  audit 
committee  requirements  be  required  in 
these  reports? 

•  Should  an  issuer  relying  on  the 
multiple  listing  exemption  be  required 
to  disclose  that  it  is  availing  itself  of  that 
exemption?  Should  the  disclosure  only 
be  required  for  subsidiaries  relying  on 
the  exemption  for  their  own  listed 
securities? 

•  Should  we  require  disclosure  of 
basic  information  about  em  issuer's  audit 
committee  in  its  annual  report,  or  is  the 
current  location  of  this  disclosure  for 
issuers  subject  to  the  proxy  rules 
sufficient?  Would  disclosure  of  whether 
the  entire  board  is  acting  as  the  audit 
committee  be  helpful? 


"''Such  definition  would  include  the 
requirements  of  proposed  Exchange  Act  Section 
lOA-3.  These  issuers  would  still  be  required  to 
state  which  definition  was  used.  Further,  the 
requirement  that  the  same  definition  must  be 
applied  consistently  to  all  members  of  the  audit 
committee  would  be  retained. 

'"See,  e.g.,  SPDR  Trust,  Series  1.  Investment 
Company  Act  Release  Nos.  18959  (Sept.  17,  1992] 
(notice)  and  19055  (Oct.  26,  1992)  (order)  and 
Fourth  Amended  and  Restated  Application,  filed 
Aug.  7,  1992,  File  No.  812-7545,  at  35. 


•  Given  the  new  definition  of  audit 
committee  in  the  Exchange  Act,  is  it 
appropriate  to  clarify  in  the  current 
disclosure  requirements  for  audit 
committees  that  if  the  issuer  does  not 
have  a  separately  designated  audit 
committee,  or  committee  performing 
similar  fimctions,  the  issuer  must 
provide  the  disclosure  with  respect  to 
all  members  of  its  board  of  directors? 
How  many  issuers  will  this  change 
affect? 

•  Are  our  proposed  changes  to  the 
disclosure  requirements  regarding  the 
independence  of  audit  committee 
members  appropriate?  Is  there  a  reason 
to  continue  to  require  non-listed  issuers 
to  choose  from  one  of  the  NYSE's, 
AMEX's  or  Nasdaq's  definitions  for 
audit  committee  members? 

•  Listed  issuers  that  are  foreign 
private  issuers  are  generally  not  subject 
to  the  proxy  rules.  Should  we  require 
disclosure  regarding  the  independence 
of  audit  committee  members  for  these 
issuers?  If  so,  where  should  this 
disclosure  appear? 

•  Is  there  any  additional  disclosure 
concerning  audit  committees  that  would 
be  beneficial  to  investors?  With  the  new 
requirements  we  propose  for  audit 
committees,  is  any  existing  disclosure 
we  require  regarding  audit  committees 
no  longer  needed? 

H.  General  Request  for  Comment 

We  request  and  encourage  any 
interested  person  to  submit  comments 
on  the  proposals,  on  any  additional  or 
different  changes,  and  on  any  other 
matters  that  might  have  an  impact  on 
the  proposals.  We  request  comment 
from  the  point  of  view  of  national 
securities  exchanges  and  national 
securities  associations  that  would  be 
required  to  comply  with  the  proposals. 
We  also  request  comment  from  the  point 
of  view  of  companies  that  would  be 
subject  to  the  listing  requirements  that 
would  result  fi-om  the  proposals.  We 
also  request  comment  ft-om  the  point  of 
view  of  investors  in  the  securities  of 
these  companies  on  their  views  of  the 
proposals  and  any  possible  changes  to 
the  proposals.  With  regard  to  any 
comments,  we  note  that  such  comments 
are  of  greatest  assistance  to  our 
rulemaking  initiative  if  accompanied  by 
supporting  data  and  analysis  of  the 
issues  addressed  in  those  comments. 

m.  Paperwork  Reduction  Act 

A.  Background 

Our  proposals  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  ("PRA  ")."«  We  are 


submitting  oiu"  proposals  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  the  PRA. '  ^  ~ 
The  titles  for  the  collection  of 
information  are: 

(1)  "Proxy  Statements — Regulation 
14A  (Commission  Rules  14a-l  through 
14a-15  and  Schedule  14A)"  (OMB 
Control  No.  3235-0059); 

(2)  "Information  Statements — 
Regulation  14C  (Commission  Rules  14c- 
1  through  14C-7  and  Schedule  14C)" 
(OMB  Control  No.  3235-0057); 

(3)  "Form  10-K"  (OMB  Control  No. 
3235-0063); 

(4)  "Form  10-KSB"  (OMB  Control  No. 
3235-0420); 

(5)  "Form  20-F"  (OMB  Control  No. 
3235-0288); 

(6)  "Form  40-F"  (OMB  Control  No. 
3235-0381); 

(7)  "Regulation  S-K"  (OMB  Control 
No.  3235-0071); 

(8)  "Regulation  S-B"  (OMB  Control 
No.  3235-0417);  and 

(9)  "Form  N-CSR"  (OMB  Control  No. 
3235-0570). 

These  regulations  and  forms  were 
adopted  pursuant  to  the  Securities  Act, 
the  Exchange  Act  and  the  Investment 
Company  Act  and  set  forth  the 
disclosure  requirements  for  periodic 
reports,  registration  statements  and 
proxy  and  information  statements  filed 
by  companies  to  ensure  that  investors 
are  informed.  The  hours  and  costs 
associated  with  preparing,  filing  and 
sending  these  forms  constitute  reporting 
and  cost  burdens  imposed  by  each 
collection  of  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

Under  our  proposals,  we  would  direct 
SROs  to  prohibit  the  listing  of  any 
security  of  an  issuer  that  is  not  in 
compliance  with  several  enumerated 
standards  relating  to  the  issuer's  audit 
committee.  We  are  making  these 
proposals  pursuant  to  the  legislative 
mandate  in  Section  lOA(m)  of  the 
Exchange  Act,  as  added  by  Section  301 
of  the  Sarbanes-Oxley  Act.  As  part  of 
our  proposals,  we  are  proposing  several 
limited  exemptions  from  the 
requirements  to  address  the  special 
circumstances  of  particular  issuers.  If  an 
issuer  was  to  avail  itself  of  one  of  these 
exemptions,  we  propose  that  it  would 
need  to  disclose  this  fact  and  its 
assessment  of  whether,  and  if  so,  how, 
such  reliance  would  materially 
adversely  affect  the  ability  of  the  audit 
committee  to  act  independently  and  to 
satisfy  the  other  requirements  of 


s  44  U.S.C.  3501  et  seq. 


"'44  U.S.C.  3507(d)  and  5  CFR  1320.11. 
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proposed  requirements.  Such  disclosure 
would  need  to  appear  in  its  proxy  or 
information  statement  for  shareholders' 
meetings  at  which  elections  for  directors 
are  held.  The  disclosure  also  would 
need  to  appear  in,  or  be  incorporated  by 
refwence  into,  the  annual  reports  of 
these  companies  filed  with  the 
Commission.  In  addition,  a  foreign 
private  issuer  that  availed  itself  of  the 
board  of  auditors  exception  would  need 
to  file  a  brief  exhibit.  We  have  proposed 
an  exemption  from  these  proposed 
disclosure  requirements  for  exchange- 
traded  UITs  and  issuers  relying  on  the 
multiple  listing  exemption.  We  call 
these  proposed  changes  the  "Exemption 
Disclosure." 

Under  our  proposals,  listed  issuers 
also  would  be  required  to  disclose  the 
members  of  their  audit  committee,  or 
that  their  entire  board  of  directors  is 
acting  as  their  audit  committee,  in  their 
annual  reports.  We  call  these  proposed 
changes  the  "Identification  Disclosure." 

Finally,  we  are  proposing  several 
updates  to  existing  disclosure 
requirements  regarding  audit 
committees  to  reflect  our  proposals  and 
changes  made  by  the  Sarbanes-Oxley 
Act.  We  call  these  proposed  changes  the' 
.  "Disclosure  Updates." 

These  disclosure  changes  are 
designed  to  alert  investors  of  basic 
information  about  an  issuer's  audit 
committee,  including  the  identity  of  the 
issuer's  audit  committee,  whether  the 
issuer  is  availing  itself  of  an  exemption 
and  whether  the  members  of  the  audit 
committee  are  independent.  Compliance 
with  the  revised  disclosure 
requirements  would  be  mandatory. 
There  would  be  no  mandatory  retention 
period  for  the  information  disclosed, 
and  responses  to  the  disclosure 
requirements  would  not  be  kept 
confidential.  We  do  riot  believe  that  the 
imposition  of  these  proposed  disclosure 
changes  would  alter  significantly  the 
number  of  respondents  that  file  on  the 
affected  forms. 

In  addition  to  the  above,  we  propose 
to  direct  the  SROs  to  require  alisted 
issuer  to  notify  the  applicable  SRO 
promptly  after  an  executive  officer  of  an 
issuer  becomes  aware  of  any  material 
noncompliance  by  the  listed  issuer  with 
the  proposed  requirements.  We  believe 
that  any  burden  imposed  by  this 
collection  of  information  would  be 
minimal.  For  the  most  part,  we  believe 
that  listed  issuers  are  already  required 
to  make  the  type  of  disclosure 
contemplated  by  the  proposal,  either 
pursuant  to  existing  SRO  rules  or  as  a 
requirement  of  existing  listing 
agreements.  We  therefore  believe  that 
any  reporting  and  recordkeeping 
requirements  imposed  by  this  aspect  of 


the  proposals  are  "usual  and 
customary"  activities  for  listed 
issuers.' '8 

B.  Revisions  to  PRA  Reporting  and  Cost 
Burden  Estimates 

For  purposes  of  the  PRA,  we  estimate 
that  the  annual  incremental  paperwork 
burden  for  all  companies  to  prepare  the 
disclosure  that  would  be  required  under 
our  proposals  would  be  approximately 
685  hours  of  personnel  time  and  a  cost 
of  approximately  $99,600  for  the 
services  of  outside  professionals.  We 
derived  these  estimates  first  by 
estimating  the  total  amount  of  time  it 
would  take  for  a  company  to  prepare  the 
proposed  disclosure.  The  Disclosure 
Updates  simply  update  the  disclosure 
requirements  to  reflect  our  proposals 
and  changes  to  terminology'  made  by  the 
Sarbanes-Oxley  Act.  We  do  not  believe 
these  changes  would  change  the  burden 
required  by  this  disclosure.  The 
Exemption  Disclosure  would  require 
only  a  minimal  additional  statement  by 
issuers  that  avail  themselves  of  qne  of 
our  proposed  exemptions.  In  addition, 
foreign  private  issuers  availing 
themselves  of  the  board  of  auditors 
exception  would  need  to  file  a  brief 
exhibit.  We  estimate  that  the  Exemption 
Disclosure  would  add  0.25  hours  per 
affected  filing.  The  Identification 
Disclosiue  would  require  a  company  to 
disclose  either  the  members  of  its  audit 
committee,  or  a  brief  statement  that  the 
bodrd  of  directors  of  the  issuer  is  acting 
as  the  audit  committee.  We  estimate  that 
the  Identification  Disclosure  would  add 
0.25  hours  per  affected  filing. 

The  Exemption  Disclosure  and 
Identification  Disclosure  apply  only  to 
listed  issuers.  Accordingly,  not  all 
issuers  would  be  required  to  make  the 
proposed  disclosure.  We  estimate  that 
there  are  approximately  7.250  issuers 
that  are  listed  on  a  national  securities 
exchange  or  traded  on  the  Nasdaq 
National  Market  or  the  Nasdaq  Smallcap 
Market."''  Each  of  these  listed 
companies,  except  exchange-traded 
UITs,  would  be  required  to  at  least  • 
provide  the  basic  Identification 
Disclosure  in  their  annual  report.  Some 
of  these  listed  issuers  also  would  need 
to  make  the  Exemption  Disclosure.'-" 


Further,  since  the  disclosure  in  the 
annual  report  may  be  incorporated  by 
reference  from  an  issuer's  proxy  or 
information  statement,  we  assume  that 
the  disclosure  would  appear  in  a 
maximum  of  one  report  per  affected 
issuer.  As  the  information  would  appear 
in  Part  III  of  an  issuer's  Form  10-K  or 
10-KSB  (which  can  be  incorporated  by 
reference  from  the  issuer's  proxy 
statement  if  where  directors  are  to  be 
elected),  or  in  Item  8  of  Form  N-CSR, 
which  may  also  be  incorporated  by 
reference,  we  assume  that  affected 
issuers  will  follow  the  general  practice    " 
of  most  issuers  of  including  the 
disclosure  in  their  proxy  or  information 
statement  where  directors  are  elected 
and  incorporating  by  reference  the 
disclosure  into  their  annual  report. 
Accordingly,  we  are  reducing  the 
number  of  affected  reports  on  Forms  10- 
K,  10-KSB  and  N-CSR  to  account  for 
this  assumption.'-'  Further,  we  assume 
that  the  Identification  Disclosure  is 
already  required  in  these  proxy  or 
information  statements,'--  and  the 
burden  hours  for  this  disclosure  by 
these  filers  therefore  has  already  been 
assigned  to  Schedules  14A  and  14C. 
Accordingly,  we  estimate  that  the 
Identification  Disclosure  will  not  affect 
the  burden  for  Schedules -14 A  and  14C. 

The  tables  below  illustrate  the 
incremental  annual  compliance  burdens 
of  the  collections  of  information  in 
hours  and  in  cost  for  annual  reports  and 
proxy  and  information  statements  under 
the  Exchange  Act.  The  burden  was 
calculated  by  multiplying  the  estimated 
number  of  affected  responses  by  the 
estimated  average  number  of  hours  each 
entity  spends  preparing  the  proposed 
disclosure.  We  have  based  our  estimates 
on  the  number  of  affected  responses  on 
the  actual  number  of  filers  during  the 
2002  fiscal  year  and  our  estimates  of  the 
number  of  fisted  issuers  that  may  be 
affected  by  the  disclosure  changes.'--* 
For  Exchange  Act  annual  reports  and 
proxy  and  information  statements,  we 
estimate  that  75%  of  the  burden  of 
preparation  is  carried  by  the  company 
internally  and  that  25%  of  the  burden 
of  preparation  is  carried  by  outside 
professionals  retained  by  the  company 


""SeeSCFR  1320.3(bM2). 

ii'p We  derived  this  estimate  from  the  .Standard  & 
Poors  Research  Insight  Compustat  Database  and  the 
Commission's  aimual  report. 

'^"With  respect  to  investment  companies,  the 
independence  exemptions  would  not  be  available. 
A  general  exemption  would  be  appli(.able  to  UITs, 
but  UITs  would  be  excluded  from  Exemption 
Disclosure  requirements.  We  anticipate  that  only  a 
negligible  number  of  investment  companies  would 
fall  under  the  other  general  exemptions. 
Accordingly,  we  anticipate  that  the  reporting 
burden  imposed  by  the  Exemption  Disclosure 


requirements  on  listed  investment  companies 
would  be  negligible. 

'-'  Foreign  private  issuers  are  exempt  from  the 
requirements  to  provide  pnixy  materials,  so  we 
assunlV  no  adjustment  to  the  number  of  affected 
annual  reports  on  Forms  20-F  and  40-F. 

'^-' See  Item  7(d)(l )  of  Schedule  14A. 

'2-<We  estimate  that  5%  of  listed  issuers  would' 
be  required  to  provide  disclosure  regarding  the  new 
issuer  exemption  in  proposed  Exchange  Act  Rule 
10A-3(b)(iv)(A)  and  20%  of  listed  issuers  would  be 
required  to  provide  disclosure  regarding  use  of  the 
holding  companv  exemption  in  proposed  Exchange 
Act  Rule  10A-3(b)(iv)(B). 
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at  an  average  cost  of  $300  per  hour.  1^4 
The  portion  of  the  burden  carried  by 


outside  professionals  is  reflected  as  a 
cost,  while  the  portion  of  the  burden 


carried  by  the  company  internally  is 
reflected  in  hoiu-s. 


Calculation  of  the  Incremental  Burden  of  the  Exemption  Disclosure  125 


Affected 
responses 

Incre- 
mental 
hours/form 

Total  Incre- 
mental burden 

75%  Company 

25%  Profes- 
sional 

$300  profes- 
sional cost  ($) 

' 

(D)=(C)*0.75 

(A) 

(C)=(A)*(B) 

(E)=(C)*0.25 

<» 

(B) 

(F)=(E)*300 

20-F  

40-F  

10-K              

126  438 
12735 

128  269 

129  108 

130  1,356 
13186 

0.25 
0.25 
0.25 
0.25 
0.25 
0.25 

110 

9 

67 

27 

339 
22 

28 
2 
50 
20 
254 
17 

83 
7 

17 
7 

85 
6 

24,900.00 
2,100.00 
5,100.00 

10-KSB 

2,100.00 

14A 

140 

25,000.00 
1,800.00 

Total                                           

574 

371 

205 

61,500.00 

Calculation  of  the  Incremental  Burden  of  the  Identification  Disclosure 

, 

• 

Affected 
responses 

Incre- 
mental 
hours/fonn 

Total  incre- 
mental burden 

75%  Company 

25%  Profes- 
sional 

$300  Profes- 
sional cost  ($) 

(D)=(C)*0.75 

(A) 

(C)=(A)*(B) 

(E)=(C)*0.25 

(B) 

(F)=(E)*300 

20-F  

40-F 

10-K  

10-KSB  .                                     

1320 
133134 

134  1,073 
135430 

136113 
137  0 
1380 

0.25 
0.25 
0.25 
0.25 
0.25 
0.25 
0.25 

0 

34 

268 

108 

28 

0 

0 

0 

9 

201 

81 

21 

0 

0 

0 

26 

67 

27 

7 

0 

0 

0.00 

7,800.00 

20,100.00 

8,100.00 

N-CSR  

14A  

14C 



2,100.00 
0.00 
0.00 

Total 

438 

312 

127 

38,100.00 

Regulation  S-K  includes  the 
requirements  that  a  registrant  must 
provide  in  filings  under  both  the 
Securities  Act  and  the  Exchange  Act. 
Regulation  S-B  includes  the 
requirements  that  a  small  business 
issuer  must  provide  in  the  Securities 
Act  and  the  Exchange  Act.  The 
proposed  disclosure  changes  would 
include  changes  to  items  under 
Regulation  S-K  and  Regulation  S-B. 
However,  the  filing  requirements 


'^''This  allocation  of  the  burden  is  consistent 
with  our  recent  PRA  submissions  for  Exchange  Act 
periodic  reports  and  proxy  and  information 
statements.  See,  e.g..  Release  No.  33-8144  (Nov.  4. 
2002).  Traditionally,  we  have  estimated  that  the 
company  carried  25%  of  the  burden  internally  and 
75%  of  the  burden  of  preparation  was  carried  by 
outside  professionals  retained  by  the  company.  We 
believe  that  the  new  allocation  more  accurately 
reflects  current  practice  for  annual  reports  and 
proxy  and  information  statements.  We  estimate, 
however,  that  the  traditional  25%  company  and 
75%  outside  professional  allocation  remains 
applicable  for  Forms  20-F  and  40-F  because  those 
forms  are  prepared  by  foreign  private  issuers  who 
rely  more  heavily  on  outside  counsel  for  their 
preparation. 

"^  For  convenience,  the  estimated  PRA  hour 
burdens  have  been  rounded  to  the  nearest  whole 
numfjer.  and  the  estimated  PRA  cost  burdens  have 
been  rounded  to  the  nearest  SIOO.  As  a  result  of 
rounding,  the  sum  of  the  entries  in  columns  (D)  and 
(E]  of  the  tables  may  not  exactly  equal  the 
corresponding  entry  in  column  (C). 


themselves  are  included  in  Form  10-K, 
Form  10-KSB,  Form  20-F,  Form  40-F, 
Schedule  14A  and  Schedule  14C.  We 
have  reflected  the  burden  for  the  new 
requirements  in  the  burden  estimates  for 
those  firms.  The  items  in  Regulation  S- 
K  and  Regulation  S-B  do  not  impose 
any  separate  bm-den.  We  previously 
have  assigned  one  burden  hour  each  to 
Regulations  S-B  and  S-K  for 
administrative  convenience  to  reflect 
the  fact  that  these  regulations  do  not 


•'=•'  This  figure  is  based  on  our  estimate  of  the  total 
number  of  affected  responses  by  listed  issuers. 

'2'  This  figure  is  based  on  our  estimate  of  the  total 
number  of  affected  responses  by  listed  issuers. 

'-"This  figure  is  based  on  our  estimate  of  the  total 
number  of  affected  responses  by  listed  issuers,  as 
adjusted  for  the  number  of  responses  where  Part  III 
information  would  be  incorporated  by  reference 
from  a  proxy  or  information  statement. 

'^9  This  figure  is  based  on  our  estimate  of  the  total 
number  of  affected  responses  by  listed  issuers,  as 
adjusted  for  the  number  of  responses  where  Part  111 
information  would  be  incorporated  by  reference 
from  a  proxy  or  information  statement. 

""This  figure  is  based  on  our  estimate  of  the  total 
number  of  affected  responses  by  listed  issuers. 

'3'  This  figure  is  based  on  our  estimate  of  the  total 
number  of  affected  responses  by  listed  issuers. 

"2  Issuers  that  file  their  annual  report  on  Form 
20-F  are  already  required  to  identify  the  members 
of  their  audit  committee. 

'33  This  figure  is  based  on  our  estimate  of  the  total 
number  of  affected  responses  by  listed  issuers. 


impose  any  direct  burden  on 
companies. 

C.  Request  for  Comment 

We  request  comment  in  order  to  (a) 
evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have 
practical  utility;  fb)  evaluate  the 
accuracy  of  our  estimates  of  the  burden 


'  3*  This  figure  is  based  on  our  estimate  of  the  total 
number  of  affected  responses  by  listed  issuers,  as 
adjusted  for  the  number  of  responses  where  Part  HI 
information  would  be  incorporated  by  reference 
firom  a  proxy  or  information  statement. 

'  35  This  figure  is  based  on  our  estimate  of  the  total 
number  of  affected  responses  by  listed  issuers,  as 
adjusted  for  the  number  of  responses  where  Part  III 
informatibn  would  be  incorporated  by  reference 
from  a  proxy  or  information  statement. 

'3"  This  figure  is  based  on  our  estimate  of  the  total 
number  of  affected  responses  by  listed  issuers,  as 
adjusted  for  the  number  of  responses  where  Item  8 
information  would  be  incorporated  by  reference 
from  a  proxy  or  information  statement. 

'37  We  estimate  that  proxy  statements  on 
Schedule  14A  are  already  required  to  identify  (he 
members  of  their  audit  committee. 

138  We  estimate  that  information  statements  on 
Schedule  14C  are  already  required  to  identify  the 
members  of  their  audit  committee. 
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of  the  proposed  collections  of 
information;  (c)  determine  whether 
there  are  ways  to  enhance  the  quality, 
utiUty,  and  clarity  of  the  information  to 
be  collected;  (d)  evaluate  whether  there 
are  ways  to  minimize  the  burden  of  the 
collections  of  information  on  those  who 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  evaluate  whether  the  proposals 
will  have  any  effects  on  any  other 
collections  of  information  not 
previously  identified  in  this  section. 

Any  member  of  the  pubhc  may  direct 
to  i^s  any  comments  concerning  the 
accuracy  of  these  burden  estimates  and 
any  suggestions  for  reducing  the 
buidens.  Persons  who  desire  to  submit 
comments  on  the  collection  of 
information  requirements  should  direct 
their  comments  to  the  0MB,  Attention: 
Desk  Officer  for  the  Securities  and 
Exchange  Conunission,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  and  send  a  copy 
of  the  comments  to  Jonathan  G.  Katz, 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609,  with 
reference  to  File  No.  S7-02-03. 
Requests  for  materials  submitted  to  the 
OMB  by  us  with  regard  to  these 
collections  of  information  should  be  in 
writing,  refer  to  File  No.  S7-02-03,  and 
be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  Because 
the  OMB  is  required  to  metke  a  decision 
concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  your  comments  are 
best  assiu^d  of  having  their  full  effect  if 
the  OMB  receives  them  within  30  days 
of  publication. 

IV.  Cost-Benefit  Analysis 

The  proposals  represent  the 
implementation  of  a  Congressional 
mandate.  We  recognize  that 
implementation  of  the  Sarbanes-Oxley 
Act  will  likely  create  costs  and  benefits 
to  the  economy.  We  are  sensitive  to  the 
costs  and  benefits  imposed  by  our  rules, 
and  we  have  identified  certain  costs  and 
b^iefits  of  these  proposals. 

A.  Background 

Section  10A(m}(l)  of  the  Exchange 
Act,  as  added  by  Section  301  of  the 
Sarbanes-Oxley  Act,  requires  us  to 
direct,  by  rule,  the  national  securities 
exchanges  and  national  securities 
associations  to  prohibit  the  listing  of 
any -security  of  an  issuer  that  is  not  in 
compliance  with  several  enumerated 
standards  regarding  issuer  audit 


committees.  The  new  rule  must  become 
effective  by  April  26,  2003,  which  is  270 
days^er  the  date  of  enactment  of  the 
Sarbanes-Oxley  Act  and  Section  lOA(m) 
of  the  Exchange  Act. 

In  general,  according  to  the  standards 
listed  in  Section  10A{m)  of  the 
Exchange  Act,  SROs  would  be 
prohibited  from  listing  any  security  of 
an  issuer  that  is  not  in  compliance  with 
the  following  standards: 

•  Each  member  of  the  audit 
committee  of  the  issuer  must  be 
independent  according  to  specified 
criteria; 

•  The  audit  committee  of  each  issuer 
must  be  directly  responsible  for  the  ' 
appointment,  compensation,  retention 
and  oversight  of  the  work  of  any 
registered  public  accounting  firm 
engaged  for  the  purpose  of  preparing  or 
issuing  an  audit  report  or  related  work 
or  performing  other  audit,  review  or 
attest  services  for  the  listed  issuer,  and 
each  such  registered  public  accounting 
firm  must  report  directly  to  the  audit 
committee; 

•  Each  audit  committee  must 
establish  procedures  for  the  receipt, 
retention  and  treatment  of  complaints 
regarding  accounting,  internal 
accounting  controls  or  auditing  matters, 
including  procedures  for  the 
confidential,  anonymous  submission  by 
employees  of  the  issuer  of  concerns 
regarding  questionable  accounting  or 
auditing  matters; 

•  Each  audit  committee  must  have 
the  authority  to  engage  independent 
coiuisel  and  other  advisors,  as  it 
determines  necessary  to  carry  out  its 
duties;  and 

•  Each  issuer  must  provide 
appropriate  funding  for  the  audit 
committee. 

Our  proposals  would  respond  directly 
to  the  requirements  in  Section  lOA(m) 
of  the  Exchange  Act.  In  addition,  our 
proposals  would  include  several 
additional  provisions,  such  as: 

•  Our  proposals  would  revise  existing 
disclosiue  requirements  regarding  the 
composition  of  audit  committees  by  also 
requiring  this  disclosure  in  annual 
reports  of  listed  issuers  filed  with  the 
Commission; 

•  Our  proposals  would  require  a 
company  availing  itself  of  one  of  our 
proposed  exemptions  from  the 
requirements  to  disclose  publicly  that  it 
is  doing  so;  and 

•  Our  proposals  would  update 
existing  disclosure  requirements 
regarding  audit  committees  to  reflect 
changes  made  by  the  proposals  and  the 
Sarbanes-Oxley  Act. 


B.  Potential  Benefits 

One  of  the  main  goals  of  the  Sarbanes- 
Oxley  Act  is  to  improve  investor 
confidence  in  the  financial  markets.  The 
proposals  in  this  release  are  among 
many  required  by  the  Sarbanes-Oxley 
Act.  139  They  seek  to  help  achieve  the 
Act's  goals  by  promoting  strong, 
effective  audit  committees  to  perform 
their  oversight  role.  By  increasing  the 
competence  of  audit  committees,  the 
proposals  are  designed  to  further  greater 
accountability  and  quality  of  financial 
disclosure  and  oversight  of  the  process 
by  qualified  and  independent  audita 
committees.  Vigilant  and  informed 
oversight  by  a  strong,  effective  and 
independent  audit  committee  could 
help  to  coimterbalance  pressures  to 
misrepprt  results  and  ihipose  increased 
discipline  on  the  process  of  preparing 
financial  information.  Improved 
oversight  may  help  detect  fraudulent 
financial  reporting  earlier  and  perhaps 
thus  deter  it  or  minimize  its  effects.  All 
of  these  benefits  imply  increased  market 
efficiency  due  to  improved  information 
and  investor  confidence  in  the 
reliability  of  a  company's  financial 
disclosure  and  system  of  internal 
controls.  These  benefits  are  not  readily 
quantifiable.  However,  as  the  Blue 
Ribbon  Committee  on  Improving  the 
Effectiveness  of  Corporate  Audit 
Committees  summarized  regarding  its 
oum  recommendations  fjpr  audit 
committees: 

Improving  oversight  of  the  flnancial 
reporting  process  necessarily  involves  the 
imposition  of  certain  burdens  and  costs  on 
public  companies.  Despite  these  costs,  the 
Committee  believes  that  a  more  transparent  v 

and  reliable  financial  reporting  process 
ultimately  results  in  a  more  efficient 
allocation  of  and  lower  cost  of  capital.  To  the 
extent  that  instances  of  outright  fraud,  as 
well  as  other  practices  that  result  in  lower 
quality  financial  reporting,  are  reduced  with 
improved  oversight,  the  benefits  clearly 
justify  these  expenditures  of  resources.'*" 

In  addition,  we  are  proposing  to 
require  basic  information  about  the 
composition  of  an  issuer's  audit 
committee  in  a  listed  issuer's  annual 
report.  The  disclosure  is  currently  only 
required  in  proxy  or  information 
statements  where  directors  are  being 
elected,  and  not  all  listed  issuers  are 
subject  to  the  proxy  rules  or  elect 
directors  each  year.  Also,  because  the 
Exchange  Act  now  provides  that  in  the 
absence  of  an  audit  committee  the  entire 
board  of  directors  will  be  considered  to 
be  the  audit  committee,  we  propose  to 
require  a  listed  issuer  that  has  not  or  has 
chosen  not  to  separately  designate  an 


'38  See  note  30  alx)ve. 
•'"See  note  22  above. 
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audit  committee  to  disclose  that  the 
entire  board  of  directors  is  acting  as  the 
issuer's  audit  committee.  Also,  if  a 
company  relied  on  one  of  the 
exemptions  we  propose  to  the 
requirements,  some  minimal  additional 
disclosure  would  be  required  in  its 
proxy  or  information  statements  where 
directors  are  elected  and  in  their  annual 
report  (unless  incorporated  by 
reference).  We  also  propose  several 
updates  to  existing  disclosure 
requirements  regarding  audit 
committees  to  reflect  the  proposals  and 
changes  made  by  the  Sarbanes-Oxley 
Act^ 

As  a  result  of  these  disclosure 
changes,  investors  would  receive  more 
detailed  information  on  a  consistent 
basis  about  the  basic  composition  of  an 
issuer's  audit  committee.  These 
disclosures  will  afford  investors  greater 
visibility  about  the  issuer's  audit 
committee.  Providing  this  information 
on  a  more  widespread  basis  also  may 
allow  investors  to  ask  more  direct  and 
useful  questions  of  management  and 
directors  regarding  the  composition  and 
role  of  the  audit  committee. 

C.  Potential  Costs 

SROs  not  in  compliance  with  the 
standards  would  need  to  spend 
additional  time  and  incur  additional 
costs  in  modifying  their  rules  to  comply. 
There  also  may  be  ongoing  costs  in 
monitoring  compliance  with  the 
standards  and  taking  appropriate 
remedial  steps.  We  request  conunent  on 
the  type,  amount  and  duiration  of  these 
costs.  If  the  proposed  standards  had  the 
effect  of  causing  companies  to  delist  or 
forego  listing  of  their  seciu-ities,  SROs 
would  lose  trading  volume.  The 
proposed  standards  could  have  the 
effect  of  discouraging  the  formation  of 
trading  markets  that  specialize  in 
particular  types  of  issuers  [i.e.,  small 
issuers  or  foreign  issuers),  if  those 
issuers  found  the  proposed 
requirements  too  burdensome  to  seek  a 
listing  on  those  markets.  The  possibility 
of  these  effects  and  their  magnitude  if 
they  were  to  occvu  are  difficult  to 
quantify. 

Issuers  would  need  to  comply  with 
the  proposed  audit  committee  standards 
if  they  wished  to  have  their  securities 
listed  on  a  national  securities  exchange 
or  national  securities  association.  This 
may  require  companies  to  spend 
additional  time  and  incur  additional 
costs  in  establishing  and  modifying 
their  audit  conunittees  (or  full  boards  if 
they  do  not  have  a  separate  audit 
committee)  to  comply  with  the 
standards.  There  may  be  search  costs 
involved  in  locating  independent 
directors  willing  to  serve  on  a 


company's  audit  committee,  including 
the  costs  of  preparing  proxy  statements 
and  holding  shareholder  meetings  to 
elect  those  directors.  If  the  requirements 
reduce  the  pool  of  candidates  that 
would  be  willing  to  serve  on  an  issuer's 
audit  committee,  these  search  costs  may 
increase.  Convincing  directors  to  serve 
on  an  audit  committee  may  require 
additional  compensation  or  increased 
liability  insurance  coverage  due  to  the 
new  requirements  imposed  on  audit 
commi  tees.  Companies  may  decide  to 
increase  the  size  of  their  boards  to 
accommodate  new  directors  meeting  the 
proposed  requirements.  If  additional 
independent  directors  are  added  to  the 
board,  or  if  existing  non-independent 
directors  are  replaced,  this  may  increase 
the  percentage  of  the  board  that  is 
independent  from  management.  If  a 
company  had  previously  received 
services  from  an  audit  committee 
member  of  the  type  that  would  be 
prohibited  under  the  proposals,  the 
company  may  incur  costs  in  locating  an 
alternative  provider  for  these  services. 

There  also  may  be  ongoing  costs  in 
monitoring  compliance  with  the 
standards  or  maintaining  any  additional 
procediues  established  by  the  standards, 
such  as  the  procediues  for  handling 
complaints.  To  the  extent  the  audit 
committee  engages  independent  counsel 
or  other  advisors  where  it  could  not  do 
so  previously,  there  would  be  additional 
costs  for  the  payment  of  compensation 
to  these  advisors.  Companies  also  may 
incur  additional  ongoing  expenses  if 
they  decide  to  increase  the  size  of  their 
boards  in  response  to  the  requirements. 

We  believe  that  as  a  result  of  many 
current  SRO  listing  standards;'-*'  the 
Commission's  audit  committee 
disclosure  requirements  adopted  in 
1999,''»2  the  prior  disclosures  related  to 
the  involvement  of  the  audit  committee 
in  recommending  or  approving  changes 
in  auditors  and  the  resolution  of 
disagreements  between  management 
and  the  auditors,'"*^  and  professional 
standards  that  require  communications 
between  the  auditor  and  audit 
conunittees  on  auditor  independence 
issues,'''''  many  companies  currently 
have  audit  committees.  However,  these 
audit  committees  may  not  meet  all  of 


'■"  See  note  23  above.' 

'■'-  See  note  24  above. 

■■•^  See,  e.g..  Item  4  of  Form  8-K  |17  CFR  249.308) 
and  Item  304  of  Regulation  S-K  (17  CFR  229.304). 

•■'■'  See.  e.g.,  American  Institute  of  Certified  Public 
Accountants  ("AICPA")  "Communications  with 
Audit  Committees,"  Statements  of  Auditing 
Standards  ( "SAS")  61.  as  amended  by  SAS  89  and 
90;  AICPA,  Codification  of  Statements  on  Auditing 
Standards  ("AU")  §  380;  Independence  Standards 
Board.  "Independence  Discussion  with  Audit 
Committees,"  Independence  Standard  No.  1  ()an. 
1999). 


our  proposed  requirements.  Smaller 
companies  may  constitute  a  larger 
representative  share  of  issuers  that  do 
not  meet  the  proposed  requirements, 
particularly  the  independence 
requirements.  However,  we  recognize  . 
that  because  the  proposals  apply  only  to 
listed  issuers,  the  quantitative  listing 
standards  applicable  to  listed  securities, 
such  as  minimum  revenue,  market 
capitalization  and  shareholder  equity 
requirements,  will  limit  the  size  of 
issuers  that  will  be  affected  by  the 
requirements.  Companies  that  do  not 
ciurently  meet  our  proposed 
requirements  would  face  all  of  the  costs 
described  above.  However,  these 
entities,  because  they  currently  lack  the 
protections  provided  by  the  standards, 
may  bear  a  disproportionately  greater 
risk  of  fraudulent  financial  reporting, 
and  thus  may  reap  proportionately 
greater  benefits. 

We  also  have  proposed  limited 
exemptions  to  the  requirements,  such  as 
an  exemption  for  multiple  listings,  a 
limited  exemption  for  new  public 
companies  and  exemptions  for  certain 
foreign  issuers,  to  alleviate  some  of  the 
burdens  companies  may  face  where 
consistent  with  investor  protection. 
Companies  that  perceived  the  proposals 
as  too  onerous  could  be  dissuaded  from 
seeking  or  maintaining  a  listing  for  their 
securities,  which  could  impact  capital 
formation  and  negatively  impact  the 
liquidity  for  its  securities.  We  have  no 
reliable  basis  for  estimating  the  number 
of  companies  that  would  face  increased 
costs  as  a  result  of  the  proposals  or  the 
amount  of  such  costs. 

Regarding  the  disclosure  changes  we 
propose  regarding  audit  committees, 
issuers  subject  to  the  proxy  rules  are 
already  required  to  compile  most  of  this 
information  for  proxy  or  information 
statements  where  directors  are  being 
elected.  Foreign  private  issuers  that  file 
their  annual  reports  on  Form  20-F  also 
are  already  required  to  identify  the 
members  of  their  audit  committee.  The 
disclosure  regarding  if  a  listed  issuer  is 
availing  itself  of  an  exemption  to  the 
requirements  should  result  in  minimal 
additional  disclosure.  Using  estimates 
derived  from  oiu  Paperwork  Reduction 
Act  analysis,  we  estimate  ||iat  the 
incremental  impact  of  our  proposed 
disclosure  changes  will  result  in  a  total 
cost  of  $185,225  for  all  affected 
companies.'"^ 


'■*5  The  estimate  is  based  on  the  burden  hour 
estimates  calculated  under  the  Paperwork 
Reduction  Act.  For  purposes  of  the  Paperwork 
Reduction  Act,  we  estimate  that  the  additional 
disclosure  will  result  in  685  internal  burden  hours 
and  599,600  in  external  costs.  Assuming  a  cost  of 
$125/hour  for  in-house  professional  staff,  the  total 
cost  for  the  internal  burden  hours  would  be 
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In  formulating  our  proposals,  we 
considered  several  regulatory 
alternatives  that  would  be  consistent 
with  the  specific  mandate  required  by 
Section  10A{m)  of  the  Exchange  Act.  We 
considered  the  propriety  of  excluding 
all  foreign  issuers  or  issuers  of  a 
particular  size,  but  such  an  exclusion 
may  not  be  appropriate  or  consistent 
widi  the  policies  imderlying  the 
Sarbanes-Oxley  Act.  We  thmk  that 
improvements  in  the  financial  reporting 
process  for  all  listed  issuers  are 
important  for  promoting  investor 
confidence  in  ova  markets.  We  also 
considered  whether  we  should  provide 
objective  guidance  for  determining  who 
is  an  "affiliated  person"  for  piuposes  of 
the  proposed  independence 
requirement.  In  considering  the 
imcertainty  that  may  arise  in 
determining  whether  a  person  is  an 
"affiliated  person,"  we  have  proposed  a 
safe  harbor  from  the  definition  of 
affiliate  for  non-investment  companies. 
We  have  also  proposed  other  limited 
exemptions  to  alleviate  some  of  the 
burdens  companies  may  face  where , 
consistent  with  investor  protection. 

D.  Request  for  Comments 

We  request  that  commenters  provide 
views  and  supporting  information  as  to 
the  benefits  and  costs  associated  with 
the  proposals.  We  seek  estimates  of 
these  costs  and  benefits,  as  well  as  any 
costs  and  benefits  not  already  identified. 
We  also  request  conunent  regarding  the 
relative  costs  and  benefits  of  pursuing 
alternative  regulatory  approaches  that 
are  consistent  with  the  Sarbanes-Oxley 
Act's  statutory  mandate. 

V.  Consideration  of  Impact  on  the 
Economy,  Burden  on  Competition  and 
Promotion  of  Efficiency,  Competition 
and  Capital  Formation 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  or  "SBREFA,"  i*^  we  solicit  data 
to  determine  whether  the  proposals 
constitute  a  "major"  rule.  Under 
SBREFA,  a  rule  is  considered  "major" 
where,  if  adopted,  it  results  or  is  likely 
to  result  in: 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more  (either  in  the  form 
of  an  increase  or  a  decrease); 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 


$85,625.  Hence  the  aggregate  cost  estimate  is 
$185,225  ($99,600  +  85,625).  The  $125/hoiir  cost 
estimate  is  based  on  data  obtained  from  The  SI  A 
Report  on  Management  and  Professional  Earnings 
in  the  Securities  Industry  [OcX.  2001). 

i««Pub.  L.  No.  104-121,  Title  11.  110  Stat.  857 
(1996)  (codified  in  various  sections  of  5  U.S.C,  15 
U.S.C.  and  as  a  note  to  5  U.S.C  601). 


•  Significant  adverse  effects  on 
competition,  investment  or  innovation. 
We  request  comment  on  the  potential 
impact  of  the  proposals  on  the  economy 
on  an  annual  basis.  Commenters  are 
requested  to  provide  empirical  data  and 
other  factual  support  for  their  views  if 
possible. 

Section  23(a)(2)  of  the  Exchange 
Act  1*7  requires  us,  when  adopting  rules 
under  the  Exchange  Act,  to  consider  the 
impact  that  any  new  rule  would  have  on 
competition.  In  addition.  Section 
23(a)(2)  prohibits  us  from  adopting  any 
rule  that  would  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
piuposes  of  the  Exchange  Act. 
Tne  pioposals  represent  the 
implementation  of  a  Congressional 
mandated  They  are  intended  to  increase 
the  independence  and  effectiveness  of 
listed  company  audit  committees.  We 
anticipate  these  proposals  would 
enhance  the  proper  functioning  of  the 
capital  markets  by  increasing  the  quality 
and  accoimtability  of  financial  reporting 
and  restoring  investor  confidence.  This 
increases  the  competitiveness  of 
companies  participating  in  the  U.S. 
capital  markets.  However,  our  specific 
proposals  relate  only  to  companies 
listed  on  a  national  securities  exchange 
or  national  securities  association. 
Competitors  not  subject  to  the  standards 
specified  in  Section  lOA(m)  of  the 
Exchange  Act  may  be  subject  to  less 
corporate  governance  burdens. 
Similarly,  to  the  extent  foreign 
exchanges  or  other  markets  do  not 
impose  these  standards,  competitors 
could,  all  things  being  equal,  migrate  to 
those  markets  to  avoid  compliance.  This 
could  cause  U.S.  exchanges  and 
securities  associations  to  lose  trading 
volume.  Competitors  and  markets  not 
subject  to  the  standard,  however,  also 
may  suffer  from  decreased  investor 
confidence  compared  to  those  that  do 
comply  with  the  new  standards. 

We  request  comment  on  whether  the 
proposed  amendments,  if  adopted, 
would  impose  a  burden  on  competition. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  views  if  possible. 

Section  2(b)  of  the  Securities  Act,'*" 
Section  3(f)  of  the  Exchange  Act  i*^  and 
Section  2(c)  of  the  Investment  Company 
Act  150  require  us,  when  engaging  in 
rulemaking  where  we  are  required  to 
consider  or  determine  whether  an  action 
is  necessary  or  appropriate  in  the  public 
interest,  to  consider,  in  addition  to  the 


'♦' 15  U.S.C.  78w(a)(2). 
'« 17  U.S.C.  77b(b). 
>«15U.S.C.  78c(f). 
>M15  U.S.C.  808-2(c). 


protection  of  investors,  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation.  The 
proposals  would  enhance  the  quahty 
and  accountability  of  the  financial 
reporting  process  and  may  help  increase 
investor  confidence,  which  implies 
increased  efficiency  and 
competitiveness  of  the  U.S.  capital 
markets.  Increased  market  efficiency 
and  investor  confidence  also  may 
encourage  more  efficient  capital 
formation.  As  noted  above,  however,  the 
proposals  could  have  certain  indirect 
negative  effects,  such  as  inconsistent 
application  across  ail  competitors.  In 
addition,  the  proposed  standards,  while 
providing  great  flexibility  for 
implementation,  do  remove  a  certain 
amount  of  individual  control  over  the 
corporate  governance  process,  which 
could  have  the  possible  effect  of  stifling 
more  efficient  approaches  fi-om  being 
implemented  if  they  were  to  develop. 

If  a  company  found  the  proposed 
requirements  too  onerous,  it  could  be 
dissuaded  from  accessing  the  public 
capital  markets,  which  could  impact 
capital  formation.  Thp  possibility  of 
these  effects  and  their  magnitude  if  they 
were  to  occur  are  difficult  to  quantify. 
We  have  proposed  several  limited 
exemptions  from  the  requirements  to 
alleviate  some  of  the  burdens  companies 
may  face  where  consistent  with  investor 
protection.  For  example,  the  proposed 
limited  exemption  for  new  public 
companies  is  intended  to  counteract  any 
disincentive  the  proposed  requirements 
may  have  on  a  company's  willingness  to 
access  the  pubUc  capital  markets. 

We  request  comment  on  whether  the 
proposed  amendments,  if  adopted, 
would  promote  efficiency,  competition, 
and  capital  formation.  Commenters  are 
requested  to  provide  empirical  data  and 
other  factual  support  for  their  views  if 
possible. 

VI.  Initial  Regulatory  Flexibility 
Analysis 

This  Initial  Regulatory  Flexibility 
Analysis,  or  IRFA.  has  been  prepared  in 
accordance  with  the  Regidatory 
Flexibility  Act.i^'  This  IRFA  involves 
proposals  to  direct  the  national 
securities  exchanges  and  national 
securities  associations  to  prohibit  the 
listing  of  any  security  of  an  issuer  that 
is  not  in  compliance  with  several 
enumerated  standards  relating  to  the 
issuer's  audit  committee. 

A.  Reasons  for,  and  Objectives  of. 
Proposed  Amendments 

We  are  proposing  new  Exchange  Act 
Rule  lOA-3  to  comply  with  the  mandate 


»"  5  U.S.C  603. 
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of  the  Sarbanes-Oxley  Act  and  new 
Section  10A(m)(l)  of  the  Exchange  Act. 
The  proposals  are  intended  to  enhance 
investor  confidence  in  the  fairness  and 
integrity  of  the  securities  markets  by 
increasing  the  competence  and 
independence,  and  hence  effectiveness, 
of  listed  company  audit  committees.  In 
addition,  our  proposals  would  make 
several  changes-  to  our  current 
disclosure  requirements  regarding  audit 
committees  to  increase  the  transparency 
of  these  committees.  We  believe  that 
these  proposals  will  help  to  improve  the 
quality  and  accountability  of  financial 
disclosure  and  oversight  of  the  process 
by  qualified  and  independent  audit 
committees. 

B.  Legal  Basis 

We  are  proposing  the  new  rule  and 
amendments  under  the  authority  set 
forth  in  Sections  2,'"  6,153  7  154  g.iss 
10,15617 157  and  19  isa  of  the  Securities 
Act.  Sections  3(b),  lOA,  12, 13,  14, 15, 
23  and  36  '59  of  the  Exchange  Act, 
Sections  8,i6o  20,»6i  24(a), '^^  sqibs  and 
38'^  of  the  Investment  Company  Act  of 
1940  and  Sections  3  and  301  of  the 
Sarbanes-Oxley  Act. 

C.  Small  Entities  Subject  to  the 
Proposed  Amendments 

The  proposals  will  directly  affect  the 
national  securities  exchanges  that  trade 
listed  secvirities,  none  of  which  is  a 
small  entity  as  defined  by  Commission 
ndes.  Exchange  Act  Rule  O-lO(e)  '^^ 
states  that  the  term  "small  business," 
when  referring  to  an  exchange,  means 
any  exchange  that  has  been  exempted 
from  the  reporting  requirements  of 
Exchange  Act  Rule  llAaS-l.^ee  The 
proposals  also  will  directly  affect 
national  securities  associations.  No 
national  securities  association  is  a  small 
entity,  as  defined  by  13  CFR  121.201. 

The  proposals  may  have  an  indirect 
effect  on  some  small  entities.  We  also 
have  defined  the  term  "small  business" 
in  Exchange  Act  Rule  0-1 0(a)  to  be  an 
issuer,  other  than  an  investment 
company,  that,  on  the  last  day  of  its 
most  recent  fiscal  year,  had  total  assets 
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of  $5  million  or  less  and  when  used 
with  reference  to  an  investment 
company,  an  investment  company 
together  with  other  investment 
companies  in  the  same  group  of  related 
investment  companies  with  net  assets  of 
$50  million  or  less  as  of  the  end  of  its 
most  recent  fiscal  year.'^^  Under  these 
limits,  depending  on  other  restrictions 
imposed  by  the  various  SROs,  such  as 
quantitative  listing  standards,  a  small 
entity  may  be  listed  on  a  national 
securities  exchange  or  a  national 
securities  association.  We  estimate  that 
7,250  issuers  are  listed  on  a  national 
securities  exchange  or  traded  on 
Nasdaq,  and  we  estimate  that  6,640  of 
these  issuers  are  not  investment 
companies.!'*'*  Wg  estimate  that  less 
than  225,  or  approximately  3%,  of  the 
issuers  that  are  not  investment 
companies,"'^  and  less  than  25,  or 
approximately  4%  of  the  issuers  that  are 
investment  companies,  1^°  are  "small 
entities"  for  purposes  of  the  Regulatory 
Flexibility  Act  that  possibly  could  be 
restricted  by  the  proposals. 

We  request  comment  on  the  number 
of  small  entities  that  would  be  impacted 
by  our  proposals,  including  any 
available  empirical  data. 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

Under  the  proposals,  national 
securities  exchanges  and  national 
securities  associations  are  directed  to 
prohibit  the  listing  of  any  security  of  an 
issuer,  both  large  and  small,  that  is  not 
in  compliance  with  certain  enumerated 
standards  regarding  the  issuer's  audit 
committee.  These  standards  relate  to: 
the  independence  of  audit  committee 
members;  the  audit  committee's 
responsibility  to  select  and  oversee  the 
issuer's  independent  accountant; 
procedures  for  handling  complaints 
regarding  the  issuer's  accounting 
practices;  the  authority  of  the  audit 
committee  to  engage  advisors;  and 
funding  for  the  independent  auditor  and 
any  outside  advisors  engaged  by  the 
audit  committee. 

Small  entities  would  need  to  comply 
with  these  standards  if  they  wished  to 
have  their  securities  listed  on  a  national 
seciuities  exchange  or  a  national 
securities  association.  The  rules  would 
not  require  an  entity  to  maintain  an 
audit  committee.  However,  the 
Exchange  Act  now  provides  that  in  the 
absence  of  an  audit  committee  the  entire 
board  of  directors  will  be  considered  to 


'6'  See  Exchange  Act  Rule  O-lO(a). 

'*•  See  note  119  above. 

169  We  derived  this  estimate  from  the  Standard  & 
Poors  Research  Insight  Compustat  Database. 

""We  derived  this  estimate  from  information 
compiled  by  Commission  staff. 


be  the  audit  committee.  There  are 
reasons  to  believe  that  many  small 
entities  currently  have  separately- 
designated  audit  committees.  1^1 
However,  not  all  of  the  audit 
committees  of  these  small  entities  may 
comply  with  the  requirements  of  the 
proposed  rule.  A  small  entity  whose 
board  or  audit  committee  did  not 
comply  with  the  proposed  rules  would 
need  to  spend  additional  time  and  incur 
additional  costs  in  modifying  their  audit 
committees  or  board  to  comply  with  the 
standards.  Small  entities  may  face 
particular  difficulties  in  recruiting 
directors  that  meet  the  independence 
requirements  of  the  proposed  rules. 

"There  also  may  be  ongoing  costs  in 
monitoring  compliance  with  the 
standards  or  maintaining  any  additional 
procedures  established  by  the  standards, 
such  as  the  procedures  for  handling 
complaints.  To  the  extent  the  audit 
committee  engages  independent  counsel 
or  other  advisors  where  it  could  not  do 
so  previously,  there  would  be  additional 
costs  for  the  payment  of  compensation 
to  these  advisors.  Due  to  the  small  size 
of  these  small  entities,  these  additional 
costs  may  have  a  larger  proportional 
impact  on  these  entities  than  larger 
listed  issuers. 

In  addition,  the  small  entity  may  need 
to  make  additional  disclosiu-e  about  its 
audit  committee  in  its  aimual  report  as 
well  as  its  proxy  or  information 
statement  if  directors  are  being  elected. 
This  may  require  additional  costs  in 
order  to  collect,  record  and  report  the 
information  to  be  disclosed  under  the 
proposed  rules.  Small  entities  subject  to 
the  proxy  rules  are  already  required  to 
disclose  most  of  the  information 
affected  by  our  proposals  in  proxy  or 
information  statements  where  directors 
are  being  elected.  This  information 
should  be  readily  available  to  small 
entities.  Further,  the  disclosure 
regarding  any  exemption  from  the 
listing  standards  should  entail  only  a 
minimal  additional  statement 

We  have  little  data  to  determine  how 
many  small  entities  do  not  already 
comply  with  the  proposals  or  how  much 
it  would  cost  to  comply.  We  recognize 
that  because  the  proposals  apply  only  to 
listed  issuers,  the  quantitative  listing 
standards  applicable  to  listed  securities, 
such  as  minimum  revenue,  market 
capitalization  and  shareholder  equity 
requirements,  will  limit  the  size  of 
issuers  that  will  be  affected  by  the 
requirements.  We  request  comment  on 
the  ability  of  affected  small  entities  to 
meet  the  proposals.  How  many  small 
entities  already  comply  with  the 


»'« See,  e.g.,  NACD,  2001-2002  Public  Company 
Governance  Survey  (Nov.  2001). 
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proposals?  What  are  the  burdens  and 
costs  that  small  entities  would  face? 
Would  the  proposal  disproportionately 
impact  small  entities?  Would  the 
proposals  have  any  effect  on  the 
willingness  or  ability  of  small  entities  to 
seek  or  maintain  a  listing  for  their 
securities? 

E.  Duplicative.  Overlapping  or 
Conflicting  Federal  Rules 

The  nUes  of  several  existing  SROs 
contain  minimum  standards  relating  to 
audit  committees.' ^2  Tq  the  extent  any 
of  these  standards  are  in  conflict  with 
oitt  proposals,  om  proposals  would 
supercede  these  requirements.  SROs 
would  not  be  precluded  from  adopting 
additional  listing  standards  regarding 
audit  committees,  as  long  as  they  were 
consistent  with  the  proposed  nile.  We 
believe  that  there  are  no  other  rules  that 
duplicate,  overlap  or  conflict  with  the 
proposals,  except  for  the  inconsistency 
between  proposed  Rule  lOA-3  and 
Section  32(a)  of  the  hivestment 
Company  Act  regarding  the  selection  of 
auditors.  That  inconsistency  would  be 
resolved  if  the  rule  is  adopted  as 
proposed. 

F.  Significant  Alternatives    ' 

The  Regulatory  Flexibility  Act  directs 
us  to  consider  significant  alternatives 
that  would  accomplish  our  stated 
objectives,  while  minimizing  any 
significant  adverse  impactx)n  small 
entities.  In  connection  with  our 
proposals,  we  considered  the  following 
alternatives: 

•  Establishing  different  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities; 

•  Clarifying,  consolidating  or 
simpUfying  compliance  and  reporting 
requirements  under  the  rules  for  small 
entities; 

•  Using  performance  rather  than 
design  standards;  eind 

•  Exempting  small  entities  from  all  or 
part  of  the  requirements. 

The  coverage  of  Section  lOA(m)  of  the 
Exchange  Act,  as  added  by  Congress  in 
Section  301  of  the  Sarbanes-Oxley  Act, 
makes  no  distinction  based  on  an 
issuer's  size.  We  think  that 
improvements  in  the  financial  reporting 
process  for  listed  issuers  of  all  sizes  are 
important  for  promoting  investor 
confidence  in  our  markets.  For  example, 
a  1999  report  commissioned  by  the 
organizations  that  sponsored  the 
Treadway  Commission  found  that  the 
incidence  of  financial  fraud  was  greater 
in  small  companies.'^^  However,  we  are 


»'2  See  note  23  above. 
>'3  See  note  91  above. 


sensitive  to  the  costs  and  burdens  that 
would  be  faced  by  small  entities. 

Although  we  preliminarily  believe 
that  an  exemption  for  small  entities 
from  coverage  of  the  proposals  is  not 
appropriate  and  inconsistent  with  the 
policies  underlying  the  Sarbanes-Oxley 
Act,  we  solicit  comment  on  the 
propriety  of  a  complete  or  partial 
exemption  from  the  requirements  for 
small  entities.  We  preliminarily  believe 
that  different  compliance  requirements 
or  timetables  for  small  entities  also 
would  interfere  with  achieving  the 
primary  goal  of  the  proposals  of 
increasing  the  competency  and 
effectiveness  of  audit  conunittees  for  all 
companies  with  listed  securities.  In 
addition,  we  are  not  aware  of  how  to 
further  clarify,  consolidate  or  simplify 
these  proposals  for  small  entities.  We 
recognize  that  because  the  proposals 
apply  only  to  listed  issuers,  the 
quantitative  listing  standards  applicable 
to  listed  seciuities,  such  as  minimum 
revenue,  market  capitalization  and 
shareholder  equity  requirements, 
already  serve  somewhat  as  a  limit  on  the 
size  of  issuers  that  will  be  affected  by 
the  requirements.  We  do,  however, 
solicit  comment  on  these  views  and 
whether  different  compliance 
requirements  or  timetables  for  small 
entities  would  be  appropriate, 
consistent  with  the  mandate  and 
purposes  of  Section  lOA(m)  of  the 
Exchange  Act. 

The  proposals  use  performcince 
standards  in  a  number  of  respects.  We 
do  not  propose  to  specify  the 
procedures  or  arrangements  an  issuer  or 
audit  committee  must  develop  to 
comply  with  the  standards.  For 
example,  we  do  not  propose  to  specify 
the  procediu«s  that  an  audit  committee 
must  establish  for  handling  complaints, 
as  we  believe  companies  should  have 
the  flexibility  to  develop  procedures 
most  efficient  for  their  individual 
circumstances.  We  do  provide  design 
standards  regarding  audit  committee 
member  independence,  as  these  are  the 
standards  we  are  directed  to  implement 
by  Congress.  Accordingly,  we  believe 
that  design  standards  are  necessary  to 
achieve  the  objectives  of  the  proposals. 
We  do  have  the  authority  imder  Section 
10A(m)(3)(C)  to  exempt  particular 
relationships  with  respect  to  audit 
committee  members,  although,  for  the 
reasons  discussed  above,  we  do  not 
propose  to  use  that  authority  at  this  time 
for  small  entities.  We  request  comment 
on  these  views. 

G.  Request  for  Comments 

We  encourage  the  submission  of 
comments  with  respect  to  any  aspect  of 
this  IRFA.  In  particular,  we  request 


comment  on  the  number  of  small 
"entities  that  would  be  affected  by  the 
proposals,  the  nature  of  the  impact,  how 
to  quantify  the  number  of  small  entities 
that  would  be  affected,  and  how  to 
quantify  the  impact  of,  the  proposals. 
Commenters  are  requested  to  describe 
the  natxu^  of  any  effect  and  provide 
empirical  data  and  other  factual  support 
for  their  views  if  possible.  These 
comments  will  be  considered  in 
preparing  the  Final  Regulatory 
FlexibiUty  Analysis,  if  the  proposals  are 
adopted,  and  will  be  placed  in  the  same 
public  file  as  comments  on  the 
proposals. 

Vn.  statutory  Authority,  and  Text  of 
Rule  Amendments 

The  proposals  contained  in  this 
document  are  being  proposed  under  the 
authority  set  forth  in  Sections  2,  6,  7,  8, 
10, 17  and  19  of  the  Securities  Act, 
Sections  3(b),  10A,<12. 13. 14, 15,  23 
and  36  of  the  Exchange  Act,  Sections  8, 
20,  24(a),  30  and  38  of  the  Investment 
Company  Act  of  1940  and  Sections  3 
and  301  of  the  Sarbanes-Oxley  Act. 

Text  of  Proposed  Amendments 

List  of  Subjects  in  17  CFR  Farts  228, 
229,  240,  249  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Securities. 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1 .  The  authority  citation  for  Part  228 
is  amended  by  adding  the  following 
citation  in  niunerical  order  to  read  as 
follows: 

Authmity:  15  U.S.C.  77e.  77f,  77g,  77h,  77j. 
77k,  77s.  772-2.  77Z-3,  77aa(25),  77aa(26), 
77ddd.  77eee.  77ggg,  77hhh.  77jjj,  77nnn. 
77SSS.  781.  78m.  78n.  78o.  78u-5,  78w.  78//, 
78inm,  80a-«.  80a-29,  80a-30.  80a-37  and 
80b-ll. 
***** 

Section  228.401  is  also  issued  under  sees. 
3(a)  and  301,  Pub.  L.  No.  107-204. 116  Stat. 
745. 

2.  Amend  §  228.401  by  adding 
paragraph  (e)  to  read  as  follows: 

§  228.401  (Item  401 )    CNrectors,  Executive 
Officers,  Promoters  and  Control  Persons. 

***** 

(e)  Identification  of  the  audit 
committee.  If  you  are  a  listed  issuer,  as 
defined  in  §  240.10A-3  of  this  chapter, 
filing  an  annual  report  on  Form  10— KSB 
(17  CFR  249.310b)  or  a  proxy  statement 
or  information  statement  pursuant  to  the 
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Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seq.)  if  action  is  to  be  taken 
with  respect  to  the  election  of  directors: 

(1)  State  whether  or  not  the  small 
business  issuer  has  a  separately- 
designated  standing  audit  committee 
established  in  accordance  with  section 
3(a){58){A)  of  the  Exchange  Act  (15 
U.S.C.  78c{a)(58)(A)),  or  a  conunittee 
performing  similar  functions.  If  the 
small  business  issuer  has  such  a 
committee,  however  designated,  ,- 
identify  each  conunittee  member.  If  the 
entire  board  of  directors  is  acting  as  the 
small  business  issuer's  audit  committee 
as  specified  in  section  3(a)(58)(B)  of  the 
Exchange  Act  (15  U.S.C.  78c(a)(58)(B)), 
so  state. 

(2)  If  applicable,  provide  the 
disclosure  required  by  §  240.10A-3(d)  of 
this  chapter  regarding  an  exemption 
firom  the  listing  standards  for  audit 
committees. 

3.  Amend  §  228.601  by  removing  the 
last  sentence  of  paragraph  (a)(1). 

PART  229-STANDARD 
INSTRUCTIONS  FOR  RUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

4.  The  authority  citation  for  Part  229 
is  amended  by  adding  the  following 
citations  in  niunerical  order  to  read  as 
follows: 

Authority:  15  U.S.C.  77e.  77f.  77g,  77h,  77j, 
77k,  77s.  77Z-2,  77z-3,  77aa(25),  77aa(26), 
77ddd,  77eee,  77ggg,  77hhh,  77iii,  77ijj, 
77nnn.  77sss.  78c,  78i.  78j,  781,  78m,  78n, 
78o,  78U-5,  78w.  7Sll(d],  78mm,  79e,  79n, 
79t,  80a-8,  80a-29,  80a-30,  80a-31(c),  80a- 
37,  80a-38(a),  and  80b-il,  unless  otherwise 
noted. 
***** 

Section  229.401  is  also  issued  under 
sees.  3(a)  and  301,  Pub.  L.  No.  107-204, 
116  Stat.  745. 

Section  229.601  is  also  issued  under 
sees.  3(a)  and  301,  Pub.  L.  No.  107-204, 
116  Stat.  745. 

5.  Amend  §  229.401  by  adding 
paragraph  (h)  to  read  as  follows: 

§  229.401  (Itam  401 )    Directors,  executive 
officers,  promotefs  and  control  persons. 

***** 

(h)  Identification  of  the  audit 
committee.  If  you  are  a  listed  issuer,  as 
defined  in  §  240.10A-3  of  this  chapter, 
filing  an  annual  report  on  Form  10-K  or 
10-KSB  (17  CFR  249.310  or  17  CFR 
249.310b)  or  a  proxy  statement  or 
information  statement  pursuant  to  the 
Seciuities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seq.)  if  action  is  to  be  taken 
with  respect  to  the  election  of  directors: 


(1)  State  whether  or  not  the  registrant 
has  a  separ  tely-designated  standing 
audit  committee  established  in 
accordance  with  section  3(a)(58)(A)  of 
the  Exchcmge  Act  (15  U.S.C. 
78c(a)(58)(A)),  or  a  committee 
performing  similar  functions.  If  the 
registrant  has  such  a  conunittee, 
however  designated,  identify  each 
committee  member.  If  the  entire  board 
of  directors  is  acting  as  the  registrant's 
audit  committee  as  specified  in  section 
3(a)(58)(B)  of  the  Exchange  Act  (15 
U.S.C.  78c(a)(58)(B)),  so  state. 

(2)  If  applicable,  provide  the 
disclosure  required  by  §  240.10A-3(d)  of 
this  chapter  regarding  an  exemption 
from  the  listing  standards  for  audit 
committees. 

6.  Amend  §229.601  by: 

a.  Removing  the  second  sentence  of 
paragraph  (a); 

b.  Revising  the  phrase 
"Notwithstanding  the  provisions  of 
paragraphs  (b)(27)  and  (c)  of  this  Item, 
registered  investment  companies"  at  the 
beginning  of  the  third  sentence  of 
paragraph  (a)  to  read  "Registered 
investment  companies"; 

c.  In  the  Exhibit  Table,  adding  a 
designation  for  exhibit  (27)  entitled 
"Statement  re  audit  committees  for 
registrants  with  boards  of  auditors  or 
similar  bodies"; 

d.  In  the  Exhibit  Table,  adding  an  "X" 
corresponding  to  exhibit  (27)  under  the 
caption  "Exchange  Act  Forms",  "10-K"; 

e.  In  the  Exhibit  Table,  reserving 
exhibits  (28)  through  (98); 

f.  Adding  the  text  of  paragraph  (b)(27); 
and 

g.  Reserving  paragraphs  (b)(28) 
through  (b)(98). 

The  addition  of  paragraph  (b)(27) 
reads  as  follows: 

§229.601  (Rem  601)    Exhitiits. 

***** 

(b)  Description  of  exhibits.  *  *  * 
(27)  Statement  re  audit  committees  for 
registrants  with  boards  of  auditors  or 
similar  bodies.  If  you  are  availing 
yourself  of  the  exemption  in  §  240.10A- 
3(c)(2)  of  this  chapter  from  the  listing 
standards  for  audit  committees  because 
you  have  a  board  of  auditors  or  similar 
body,  a  statement  that  you  are  availing 
yourself  of  that  exemption  and  a 
reference  to  the  section  of  the  report  to 
which  the  exhibit  relates  disclosing 
information  regarding  your  use  of  that 
exemption. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

7.  The  authority  citation  for  Part  240 
is  amended  by  adding  the  following 


citations  in  niunerical  order  to  read  as 
follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  772-2,  77Z-3,  77eee,  77ggg,  77nnn, 
77SSS,  77ttt,  78c,  78d,  78e,  78f,  78g,  781,  78), 
78H.  78k.  78k-l,  781.  78m,  78n,  78o,  78p, 
78q.  78s,  78U-5,  78w,  78x,  7811,  78mm,  79q, 
79t,  80a-20,  80a-23.  80a-29,  80a-37,  80b-3. 
80b-4  and  80b-ll,  unless  otherwise  noted. 
***** 

Section  240.10A-3  is  also  issued  under 
sees.  3(a)  and  301,  Pub.  L.  No.  107-204. 116 
Stat.  745. 

Section  240.14a-101  is  also  issued  under 
sees.  3(a)  and  301,  Pub.  L.  No.  107-204, 116 
Stat.  745. 
*  *  *  *  * 

8.  Add  §  240.10A-3  to  read  as  follows: 

§  240.1  OA-3    Listing  standards  relating  to 
audit  committees. 

(a)  Pursuant  to  section  lOA(m)  of  the 
Act  (15  U.S.C.  78j-l(m))  and  section  3 
of  the  Sarbanes-Oxley  Act  of  2002  (Pub. 
L.  No.  107-204,  sec.  3, 116  Stat.  745): 

(1)  National  securities  exchanges.  The 
rules  of  each  national  seciuities 
exchange  registered  pursuant  to  section 
6  of  the  Act  (15  U.S.C.  78f)  must 
prohibit  the  initial  or  continued  listing 
of  any  seciuity  of  an  issuer  that  is  not 
in  compliance  with  the  requirements  of 
any  portion  of  paragraph  (b)  or  (c)  of 
this  section. 

(2)  National  securities  associations. 
The  rules  of  each  national  securities 
association  registered  pursuant  to 
section  15A  of  the  Act  (15  U.S.C.  78o- 
3)  must  prohibit  the  initial  or  continued 
listing  in  an  automated  inter-dealer 
quotation  system  of  any  seciuity  of  an 
issuer  that  is  not  in  compliance  with  the 
requirements  of  any  portion  of 
paragraph  (b)  or  (c)  of  this  section. 

(3)  Opportunity  to  cure  defects.  The 
rules  required  by  paragraphs  (a)(1)  and 
(a)(2)  of  this  section  must  provide  for 
appropriate  procedures  for  an  issuer  to 
have  an  opportunity  to  cure  any  defects 
that  would  be  the  basis  for  a  prohibition 
under  paragraph  (a)  of  this  section, 
before  the  imposition  of  such 
prohibition. 

(4)  Notification  of  noncompliance. 
The  rules  required  by  paragraphs  (a)(1) 
and  (a)(2)  of  this  section  must  include 
a  requirement  that  a  listed  issuer  must 
notify  the  applicable  national  securities 
exchange  or  national  securities 
association  promptly  after  an  executive 
officer  of  the  listed  issuer  becomes 
aware  of  any  material  noncompliance  by 
the  listed  issuer  with  the  requirements 
of  this  section. 

(5)  Implementation,  (i)  The  rules  of 
each  national  securities  exchange  or 
national  securities  association  meeting 
the  requirements  of  this  section  must  be 
operative  no  later  than  the  first 
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anniversary  of  the  publication  of  this 
section  in  the  Federal  Register. 

(ii)  Each  national  securities  exchange 
and  national  securities  association  must 
provide  to  the  Conunission,  no  later 
than  60  days  after  publication  of  this 
section  in  the  Federal  Register, 
proposed  rules  or  rule  amendments  that 
comply  with  this  section. 

(iii)  Each  national  seciuities  exchange 
and  national  seciuities  association  must 
have  final  rule  or  rule  amendments  that 
comply  with  this  section  approved  by 
the  Commission  no  later  than  270  days 
after  publication  of  this  section  in  the 
Federal  Register. 

(b)  Reauired  standards. 

(1)  Inaependence.  (i)  Each  member  of 
the  audit  committee  must  be  a  member 
of  the  board  of  directors  of  the  listed 
issuer,  and  must  otherwise  be 
independent. 

(ii)  Independence  requirements  for 
non-investment  company  issuers.  In 
order  to  be  considered  to  be 
independent  for  piuposes  of  this 
paragraph  (b)(1),  a  member  of  an  audit 
committee  of  a  listed  issuer  that  is  not 
an  investment  company  may  not,  other 
than  in  his  or  her  capacity  as  a  member 
of  the  audit  conunittee,  the  board  of 
directors,  or  any  other  board  committee: 

(A)  Accept  direcUy  or  indirecUy  any 
consulting,  advisory,  or  other 
compensatory  fee  from  the  issuer;  or 

(B)  Be  an  affiliated  person  of  the 
issuer  or  emy  subsidiary  thereof. 

(iii)  Independence  requirements  for 
investment  company  issuers.  In  order  to 
be  considered  to  be  independent  for 
purposes  of  this  paragraph  (b)(1),  a 
member  of  an  audit  committee  of  a 
listed  issuer  that  is  an  investment 
company  may  not,  other  than  in  his  or 
her  capacity  as  a  member  of  the  audit 
committee,  the  board  of  directors,  or  any 
other  board  committee: 

(A)  Accept  directly  or  indirectiy  any 
consulting,  advisory,  or  other 
compensatory  fee  from  the  issuer;  or 

(B)  Be  an  "interested  person"  of  the 
investment  company  as  defined  in 
section  2(a)(19)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
2(a)(19)). 

(iv)  Exemptions  from  the 
independence  requirements. 

(A)  One  member  of  a  listed  issuer's 
audit  committee  may  be  exempt  from 
the  independence  requirements  of 
paragraph  (b){l)(ii)  of  this  section  for  90 
days  from  the  date  of  effectiveness  of  a 
registration  statement  under  section  12 
of  the  Act  (15  U.S.C.  78i),  or  a 
registration  statement  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.)  covering  an  initial  public  offering 
of  seciuities  of  the  issuer,  if  the  issuer 
was  not  immediately  prior  to  such 


effective  date  required  to  file  reports 
with  the  Conunission  pursuant  to 
section  13(a)  or  15(d)  of  the  Act  (15 
U.S.C.  78m(a)  or  78o(d)). 

(B)  An  audit  committee  member  that 
sits  on  the  board  of  directors  of  both  a 
listed  issuer  and  its  direct  or  indirect 
consolidated  majority-owned  subsidiary 
(or  that  sits  on  the  board  of  both  a  listed 
issuer  and  its  parent,  if  the  listed  issuer 
is  a  direct  or  indirect  consolidated 
majority-owned  subsidiary  of  the  ' 
parent)  is  exempt  from  the  requirements 
of  paragraph  (b)(l)(ii)(B)  of  this  section 
if  the  member,  except  for  sitting  on  both 
boards,  otherwise  meets  the 
independence  requirements  of 
paragraph  (b)(l)(ii)  of  this  section  for 
both  the  parent  and  the  subsidiary, 
including  the  receipt  of  only  ordinary- 
course  compensation  for  serving  as  a 
member  of  the  board  of  directors,  audit 
committee  or  any  other  board  committee 
of  the  parent  or  subsidiary. 

(C)  An  employee  of  a  foreign  private 
issuer  who  is  not  an  executive  officer  of 
the  foreign  private  issuer  is  exempt  from 
the  requirements  of  paragraph  (b)(l)(ii) 
of  this  section  if  the  employee  is  elected 
or  named  to  the  board  of  directors  or 
audit  committee  of  the  foreign  private 
issuer  pursuant  to  home  country  legal  or 
listing  requirements. 

(D)  One  member  of  the  audit 
committee  of  a  foreign  private  issuer 
may  be  exempt  from  the  requirements  of 
paragraph  (b)(l)(ii)(B)  of  this  section  if 
that  member  meets  the  following 
requirements: 

(1)  The  member  is  a  beneficial  owner 
of  more  than  50%  of  the  voting  common 
equity  of  the  foreign  private  issuer  oc  is 
a  representative  or  designee  of  such  an 
owner  or  a  group  of  owners  that 
collectively  are  the  bfeneficial  owner  of 
more  than  50%  of  the  voting  common 
equity  of  the  foreign  private  issuer; 

(2)  The  member  has  only  observer 
status  on,  and  is  not  a  voting  member 
or  the  chair  of,  the  audit  committee;  and 

(5)  The  member  is  not  an  executive 
officer  of  the  foreign  private  issuer. 

(E)  One  member  of^the  audit 
committee  of  a  foreign  private  issuer 
may  be  exempt  from  the  requirements  of 
paragraph  (b)(l)(ii)(B)  of  this  section  if 
that  member  meets  the  following 
requirements: 

(1)  The  member  is  a  representative  or 
designee  of  a  foreign  government  or 
foreign  governmental  entity  that  is  an 
affiliate  of  the  foreign  private  issuer;  and 

(2)  The  member  is  not  an  executive 
officer  of  the  foreign  private  issuer. 

(F)  In  addition  to  paragraphs 
(b)(l)(iv)(A)  through  (E)  of  this  section, 
the  Commission  may  exempt  from  the 
requirements  of  paragraphs  (b)(l)(ii)  or 
(b)(l)(iii)  of  this  section  a  particular 


relationship  with  respect  to  audit 
committee  members,  as  the  Commission 
determines  appropriate  in  light  of  the 
circumstances. 

(2)  Responsibilities  relating  to 
registered  public  accounting  firm^. 

(i)  Except  as  provided  in  paragraph 
(b)(2)(ii)  of  this  section,  the  audit 
committee  of  each  listed  issuer,  in  its 
capacity  as  a  committee  of  the  board  of 
directors,  must  be  directly  responsible 
for  the  appointment,  compensation, 
retention  and  oversight  of  the  work  of 
any  registered  public  accounting  firm 
engaged  (including  resolution  of 
disagreements  between  management 
and  the  auditor  regarding  financial 
reporting)  for  the  purpose  of  preparing 
or  issuing  an  audit  report  or  related 
work  or  performing  other  audit,  review 
or  attest  services  for  the  listed  issuer, 
and  each  such  registered  public 
accounting  firm  must  report  directiy  to 
the  audit  committee. 

(ii)  Paragraph  (b)(2)(i)  of  this  section 
does  not  apply  in  the  case  of  the 
selection  of  a  registered  public 
accounting  firm  engaged  by  a  listed 
issuer  that  is  an  investment  company. 

(3)  Complaints.  Each  audit  committee 
must  establish  procedures  for: 

(i)  The  receipt,  retention,  and 
treatment  of  complaints  received  by  the 
listed  issuer  regarding  accounting, 
internal  accounting  controls,  or  auditing 
matters;  and 

(ii)  The  confidential,  anonymous 
submission  by  employees  of  the  listed 
issuer  of  concerns  regarding 
questionable  accounting  or  auditing 
matters. 

(4)  Authority  to  engage  advisers.  Each 
audit  committee  must  have  the 
authority  to  engage  independent 
counsel  and  other  advisers,  as  it 
determines  necessary  to  carry  out  its 
duties. 

(5)  Funding.  Each  listed  issuer  must 
provide  for  appropriate  funding,  as 
determined  by  the  audit  committee,  in 
its  capacity  as  a  committee  of  the  board 
of  directors,  for  payment  of 
compensation: 

(i)  To  any  registered  public 
accounting  firm  engaged  for  the  purpose 
of  rendering  or  issuing  an  audit  report 
or  related  work  or  performing  other 
audit,  review  or  attest  services  for  the 
listed  issuer;  and 

(ii)  To  any  advisers  employed  by  the 
audit  committee  under  paragraph  (b)(4) 
of  this  section. 

(c)  General  exemptions. 

(1)  At  any  time  when  an  issuer  has  a 
class  of  common  equity  securities  (or 
similar  securities)  that  is  listed  on  a 
national  securities  exchange  or  national 
securities  association  subject  to  the 
requirements  of  this  section,  listing  of 
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other  classes  of  securities  of  the  issuer, 
and  other  classes  of  securities  of  a  direct 
or  indirect  consolidated  majority-owned 
subsidiary  of  the  issuer  (except  classes 
of  equity  seciu'ities,  other  than  non- 
convertible,  non-participating  preferred 
securities,  of  the  majority-owned 
subsidiary),  is  not  subject  to  the 
requirements  of  this  section. 

{2)(i)The  listing  of  securities  of  a 
foreign  private  issuer  will  not  be  subject 
to  the  requirements  of  paragraphs  (b)(1) 
or  (b)(2)  of  this  section  if  the  foreign 
private  issuer  meets  the  following 
requirements: 

(A)  The  seciuities  of  the  foreign 
private  issuer  are  also  listed  or  quoted 
on  a  secvirities  exchange  or  inter-dealer 
quotation  system  outside  the  United 
States; 

(B)  The  foreign  private  issuer  has  a 
board  of  auditors  (or  similar  body),  or 
has  statutory  auditors,  separate  from  the 
board  of  directors  that  are  established 
and  selected  piu-suant  to  home  country 
legal  or  listing  provisions  requiring  or 
permitting  such  a  board  or  similar  body; 

(C)  The  Doard  or  body,  or  statutory 
auditors,  are  not  elected  by  management 
of  such  issuer  and  no  executive  officer 
of  the  foreign  private  issuer  is  a  member 
of  such  board  or  body,  or  statutory 
auditors; 

(D)  Home  country  legal  or  listing 
provisions  set  forth  standards  for  the 
independence  of  such  board  or  body,  or 
statutory  auditors,  from  the  foreign 
private  issuer  or  the  management  of 
such  issuer; 

(E)  Such  board  or  body,  or  statutory 
auditors,  are  directly  responsible,  in 
accordance  with  standards  prescribed 
by  home  country  legal  or  listing 
provisions,  for  the  oversight  of  the  work 
of  any  registered  public  accoimting  firm 
engaged  (including  resolution  of 
disagreements  between  management 
and  the  auditor  regarding  financial 
reporting)  for  the  purpose  of  preparing 
or  issuing  an  audit  report  or  related 
work  or  performing  other  audit,  review 
or  attest  services  for  the  issuer;  and 

(F)  Such  board  or  body,  or  statutory 
auditors,  are  responsible,  to  the  extent 
permitted  by  law,  for  the  appointment 
and  retention  of  any  registered  public 
accounting  firm  engaged  by  the  issuer. 
Such  responsibility  may  be  vested  in 
such  board  or  body,  or  statutory 
auditors,  in  any  maimer,  including 
without  limitation  by  law  or  listing 
provision  or  delegation. 

(ii)  For  purposes  of  foreign  private 
issuers  relying  on  the  exemption  in  this 
paragraph  {c)(2),  the  term  audit 
committee  in  paragraphs  (b)(3),  (b)(4) 
and  (b)(5)  of  this  section  refers  to  the 
foreign  private  issuer's  board  of  auditors 
or  similar  body,  or  its  statutory  auditors. 


(3)  The  listing  of  a  security  futures 
product  cleared  by  a  clearing  agency 
that  is  registered  pursuant  to  section 
17A  of  the  Act  (15  U.S.C.  78q-l)  or  that 
is  exempt  from  the  registration 
requirements  of  section  1 7 A  pursuant  to 
paragraph  (b)(7)(A)  of  such  section  is 
not  subject  to  the  requirements  of  this 
section. 

(4)  The  listing  of  a  standardized 
option,  as  defined  in  §  240.9b-l (a)(4), 
issued  by  a  clearing  agency  that  is 
registered  pursuant  to  section  17A  of  the 
Act  (15  U.S.C.  78q-l)  is  not  subject  to 
the  requirements  of  this  section. 

(5)  The  securities  of  the  following 
listed  issuers  are  exempt  from  the 
requirements  of  this  section: 

(i)  Asset-Backed  Issuers  (as  defined  in 
§  240.13a-14(g)  and  §  240.15d-14(g)); 
and 

(ii)  Unit  investment  trusts  (as  defined 
in  15  U.S.C.  80a-4(2)). 

(d)  Disclosure.  Any  listed  issuer 
availing  itself  of  any  exemption  from  the 
independence  standards  contained  in 
paragraph  (b)(l)(iv)  of  this  section,  or 
any  general  exemption  contained  in 
paragraph  (c)  of  this  section,  other  than 
the  exemptions  contained  in  paragraphs 
(c)(1)  and  (c)(5)(ii)  of  this  section,  must: 

(1)  Disclose  its  reliance  on  the 
exemption  and  its  assessment  of 
whether,  and  if  so,  how,  such  reliance 
would  materially  adversely  affect  the 
ability  of  the  audit  committee  to  act 
independently  and  to  satisfy  the  other 
requirements  of  this  section  in  any 
proxy  or  information  statement  for  a 
meeting  of  shareholders  at  which 
directors  are  elected  that  is  filed  with 
the  Conunission  pursuant  to  the 
requirements  of  section  14  of  the  Act  (15 
U.S.C.  78n);  and      , 

(2)  Disclose  the  information  specified 
in  paragraph  (d)(1)  of  this  section  in,  or 
incorporate  such  information  by 
reference  from  such  proxy  or 
information  statement  filed  with  the 
Commission  into,  its  annual  report  filed 
with  the  Commission  pursuant  to  the 
requirements  of  section  13(a)  or  15(d)  of 
the  Act  (15  U.S.C.  78m(a)  or  78o(d)). 

(e)  Definitions.  Unless  the  context 
otherwise  requires,  all  terms  used  in 
this  section  have  the  same  meaning  as 
in  the  Act.  In  addition,  vmless  the 
context  otherwise  requires,  the 
following  definitions  apply: 

(l)(i)  The  term  affiliate  of,  or  a  person 
affiliated  with,  a  specified  person, 
means  a  person  that  directly,  or 
indirectly  through  one  or  more 
intermediaries,  controls,  or  is  controlled 
by,  or  is  under  common  control  with, 
such  issuer.  A  person  will  be  deemed 
not  to  be  in  control  of  the  issuer  for 
purposes  of  this  section  if  the  person: 


(A)  Is  not  the  beneficial  owner, 
directly  or  indirectly,  of  more  than  10% 
of  any  class  of  equity  securities  of  the 
issuer; 

(B)  Is  not  an  executive  officer  of  the 
issuer;  and 

(C)  Is  not  a  director  of  the  issuer, 
(ii)  A  director,  executive  officer, 

partner,  member,  principal  or  designee 
of  an  affiliate  will  be  deemed  to  be  an 
affiliate. 

(2)  In  the  case  of  foreign  private 
issuers  with  two-tier  boards  of  directors, 
the  term  board  of  directors  means  the 
supervisory  or  non-management  board. 

(3)  The  term  control  (including  the 
terms  controlling,  controlled  by  and 
imder  common  control  with)  means  the 
possession,  direct  or  indirect,  of  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  policies  of  a 
person,  whether  through  the  ownership 
of  voting  securities,  by  contract,  or 
otherwise. 

(4)  The  term  executive  officer  has  the 
meaning  set  forth  in  §  240.3b-7. 

(5)  The  term  foreign  private  issuer  has 
the  meaning  set  forA  in  §  240.3b-4(c). 

(6)  The  term  indirect  acceptance  by  a 
member  of  an  audit  committee  of  any 
consulting,  advisory  or  other 
compensatory  fee  includes  acceptance 
of  such  a  fee  by  a  spouse,  a  minor  child 
or  stepchild  or  a  child  or  stepchild 
sharing  a  home  with  the  member  or  by 
an  entity  in  which  such  member  is  a 
partner,  member  or  principal  or 
occupies  a  similar  position  and  which 
provides  accounting,  consulting,  legal, 
investment  banking,  financial  or  other 
advisory  services  or  any  similar  services 
to  the  issuer. 

(7)  The  terms  listed  and  listing  refer 
to  securities  listed  on  a  national 
secimties  exchange  or  listed  in  an 
automated  inter-dealer  quotation  system 
of  a  national  secimties  association  or  to 
issuers  of  such  securities. 

(8)  Until  the  Public  Company 
Accounting  Oversight  Board  has 
established  the  registration  of 
independent  public  accountants,  the 
term  registered  public  accounting  firm 
means  an  independent  public 
accountant  engaged  for  the  piuposes 
indicated  in  this  section. 

Instructions  to  §240.10A-3 

1.  The  requirement  in  paragraph  (b)(2) 
or  (c)(2){i)(F)  of  this  section  does  not 
conflict  with,  and  does  not  ciffect  the 
application  of,  any  requirement  imder 
an  issuer's  governing  law  or  documents 
or  other  home  country  requirements  that 
requires  shareholders  to  ultimately 
elect,  approve  or  ratify  the  selection  of 
the  issuer's  auditor.  The  requirement 
instead  relates  to  the  assignment  of 
responsibility  to  oversee  the  auditor's 
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work  as  between  the  audit  committee 
and  management.  In  sucli  an  instance, 
however,  if  the  issuer  provides  a 
recommendation  or  nomination  of  an 
auditor  to  its  shareholders,  the  audit 
committee  of  the  issuer,  or  body 
performing  similar  functions,  must  be 
responsible  for  making  the 
recommendation  or  nomination.  Also, 
the  requirement  in  paragraph  {b)(2)  or 
(c)(2)(i){F)  of  this  section  does  not 
conflict  with  any  requirement  in  a 
company's  home  jurisdiction  that 
prohibits  the  full  board  of  directors  from 
delegating  the  responsibility  to  select 
the  company's  auditor,  hi  that  case,  the 
audit  committee,  or  body  performing 
similar  functions,  must  be  granted 
advisory  and  other  powers  with  respect 
to  such  matters  to  the  extent  permitted 
by  law,  including  submitting 
nominations  or  recommendations  to  the 
full  board. 

2.  For  the  purposes  of  paragraph  (e)(1) 
of  this  section,  the  determination  of  a 
person's  beneficial  ownership  must  be 
made'in  accordance  with  §  240.13d- 
3(d)(1). 
'  9.  Amend  §  240.14a-101  by: 

a.  Adding  a  sentence  to  the  end  of 
paragraph  (d)(1)  of  Item  7; 

b.  Revising  paragraph  (d)(3)(iv)  of 
Item  7;  and 

c.  Revising  the  introductory  text  of 
paragraph  (b)(14)  of  Item  22. 

The  additions  and  revisions  read  as 
follows: 

§240.14a-101  Schedule  14A.    Information 
required  in  proxy  statement. 

Schedule  14A  Information 


il 


Item  7.  Directors  and  executive 
officers.  *  *  * 

(d)(1)  *  *  *  Such  disclosing  need  not 
be  provided  to  the  extent  it  is 
duplicative  of  disclosure  provided  in 
accordance  with  Item  401(h)  of 
Regulation  S-K  (§  229.401(h)  of  this 
chapter). 

!'(3)***  * 

(iv)(A)  If  the  registrant  is  a  listed 
issuer,  as  defined  in  §  240.10A-3, 
disclose  whether  the  members  of  the 
audit  committee  are  independent,  as 
independence  for  audit  committee 
members  is  defined  in  the  listing 
standards  applicable  to  the  listed  issuer. 
If  the  registrant  does  not  have  a 
separately  designated  audit  committee, 
or  committee  performing  similar 
functions,  the  registrant  must  provide 
the  disclosure  with  respect  to  all 
members  of  its  board  of  directors. 

(B)  If  the  registrant,  including  a  small 
business  issuer,  is  not  a  listed  issuer, 
disclose  whether  the  registrant  has  an 


audit  committee  established  in 
accordance  with  section  3(a)(58)(A)  of 
the  Act  (15  U.S.C.  78c(a)(58)(A))  and,  if 
so,  whether  the  members  of  the 
committee  are  independent.  In 
determining  whether  a  member  is 
independent,  the  registrant  must  use  a 
definition  for  audit  conamittee  member 
independence  of  a  national  securities 
exchange  or  national  securities 
association  that  has  been  approved  by 
the  Commission  (as  such  definition  may 
be  modified  or  supplemented),  and  state 
which  definition  was  used.  Whichever 
definition  is  chosen  must  be  applied 
consistently  to  all  members  of  the  audit 
committee. 

*  *    •     *        *        * 

Hem  22.  Information  required  in 

investment  company  proxy  statement. 

*  *  * 

(b)(14)  State  whether  or  not  the  Fund 
has  a  separately  designated  audit 
committee  established  in  accordance 
with  section  3(a)(58)(A)  of  the  Act  (15 
U.S.C.  78c(a)(58)(A)).  If  the  entire  board 
of  directors  is  acting  as  the  Fund's  audit 
committee  as  specified  in  section 
3(a)(58)(B)  of  the  Act  (15  U.S.C. 
78c(a)(58)(B)),  so  state.  If  applicable, 
provide  the  disclosiu^  required  by 
§  240.10A-3{d)  regarding  an  exemption 
from  the  listing  standards  for  audit 
committees.  Identify  the  other  standing 
committees  of  the  Fund's  board  of 
directors,  and  provide  the  following 
information  about  each  committee, 
including  any  separately  designated 
audit  committee: 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

10.  The  authority  citation  for  Part  249 
is  amended  by  revising  the  following 
citations  in  to  read  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted. 
***** 

Section  249.220f  is  also  issued  under  sees. 
3(a),  301,  and  302,  Pub.  L.  No.  107-204,  116 
Stat.  745. 

Section  24g.240f  is  also  issued  under  sees. 
3(a),  301,  and  302,  Pub.  L.  No.  107-204, 116 
Stat.  745. 

Section  249.331  is  also  issued  under  sees. 
3(a)  and  301.  Pub.  L.  No.  107-204,  116  Stat. 
745. 
***** 

11.  Amend  Form  20-F  (referenced  in 
§  249.220f)  by: 

a.  Revising  the  Instruction  to  Item  6.C; 

b.  Adding  paragraph  (f)  to  Item  15; 

c.  Redesignating  paragraph  11  of 
"Instructions  as  to  Exhibits"  as 
paragraph  12;  and 

d.  Adding  new  paragraph  11  to 
"Instructions  as  to  Exhibits". 


The  additions  and  revisions  read  as 
follows: 

Note:  The  text  of  Form  20-F  does  not.  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  2a-F 

*        *        *        *        * 

Item  6.  Directors,  Senior  Management 
and  Employees 

**.«** 

Instructions  to  Item  6.C:       '  * 

1.  The  term  "plan"  is  used  very 
broadly  and  includes  any  type  of 
arrangement  for  compensation,  even  if 
the  terms  of  the  plan  are  not  contained 
in  a  formal  document. 

2.  If  the  company  is  a  listed  issuer  as 
defined  in  Exchange  Act  Rule  lOA-3  (1 7 
CFR  240.10 A-3)  and  its  entire  board  of 
directors  is  acting  as  the  company's, 
audit  committee  as  specified  in  section 
3(a)(58)(B)  of  the  Exchange  Act  (15 
U.S.C.  78c(a)(58)(B)),  so  state. 
***** 

Item  15.  Certain  Disclosures 

***** 

(f)  Exemptions  from  the  Listing 
Standards  for  Audit  Committees. 

If  applicable,  provide  the  disclosure 
required  by  Exchange  Act  Rule  lOA- 
3(d)  (17  CFR  240.10A-3(d))  regarding  an 
exemption  from  the  listing  standards  for 
audit  committees.  You  do  not  need  to 
provide  the  information  called  for  by 
this  Item  15(f)  unless  you  are  using  this 
form  as  an  annual  report. 
***** 

Instructioiis  as  to  Exhibits 

***** 

1 1 .  If  you  are  availing  yoiu-self  of  the 
exemption  in  Exchange  Act  Ride  lOA- 
3(c)(2)  (17  CFR  240.10A-3(c)(2))  from 
the  listing  standards  for  audit 
committees  because  you  have  a  board  of 
auditors  or  similar  body,  a  statement 
that  you  are  availing  yourself  of  that 
exemption  and  a  reference  to  the  sectioa 
of  the  report  to  which  the  exhibit  relates 
disclosing  information  regarding  your 
use  of  that  exemption.  You  do  not  need 
to  provide  the  information  called  for  by 
this  paragraph  1 1  unless  you  are  using 
this  form  as  an  annual  report. 
***** 

12.  Amend  Form  40-F  (referenced  in 
§  249.240f)  by  adding  paragraph  (11)  to 
General  Instruction  B  to  read  as  follows: 

Note:  The  text  of  Form  40-F  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  40-F 


General  Instructions 
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B.  Information  To  Be  Filed  on  This 
Form. 


(11)  Identification  of  the  Audit 
Ckjmmittee.  If  you  are  a  listed  issuer 
subject  to  Exchange  Act  Rule  lOA-3  (17 
CFR  240.10A-3)  that  is  using  this  form 
as  an  annual  report: 

.   (a)  State  whether  or  not  the  registrant 
has  a  separately-designated  standing 
audit  committee  established  in 
accordance  with  section  3(a)(58)(A)  of 
the  Exchange  Act  (15  U.S.C. 
78c(a)(58)(A)),  or  a  committee 
performing  similar  functions.  If  the 
registrant  has  such  a  committee, 
however  designated,  identify  each 
committee  member.  If  the  entire  board 
of  directors  is  acting  as  the  registrant's 
audit  committee  as  specified  in  section 
3(a)(58)(B)  of  the  Exchange  Act  (15 
U.S.C.  78c(a)(58)(B)),  so  state. 

(b)  If  applicable,  provide  the 
disclosure  required  by  Exchange  Act 
Rule  10A-3(d)  (17  CFR  240.10A-3d)) 
regarding  an  exemption  from  the  listing 
standards  for  audit  committees. 


PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

13.  The  authority  citation  for  Part  274 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77j,  77s, 
78c(b),  78/,  78ni,  78n,  78o(d),  80a-8,  80a-24, 
BOa-26,  and  80a-29,  unless  otherwise  noted. 

***** 

14.  Form  N-CSR  (referenced  in 

§§  249.331  and  274.128)  is  amended  by: 

a.  Redesignating  Items  8  and  9  as 
Items  9  and  10; 

b.  Removing  the  phrase  "and  7(b)" 
from  General  Instruction  D  and  in  its 
place  adding  "8,  and  10(b)"; 

c.  Removing  the  phrase  "The 
information  required  by  Item  5"  from 
General  Instruction  D  and  in  its  place 
adding  "The  information  required  by 
Items  5  and  8";  and 

d.  Adding  new  Item  8  to  read  as 
follows. 

Note:  The  text  of  Form  N-CSR  does  not, 
and  this  amendment  will  not,  appear  in  the 
Code  of  Federal  Regulations. 

Form  N-CSR 

*        *        *        *        * ' 

Item  8.  Audit  Committee  of  Listed 
Registmnts 

(1)  If  the  registrant  is  i  listed  issuer 
subject  to  Rule  lOA-3  imder  the 


Exchange  Act  (17  CFR  240.10A-3),  state 
whether  or  not  the  registrant  has  a 
separately-designated  standing  audit 
committee  established  in  accordance 
with  Section  3(a)(58)(A)  of  the  Exchange 
Act  (15  U.S.C.  78c(a)(58)(A)).  If  the 
registrant  has  such  a  committee, 
however  designated,  identify  each 
committee  member.  If  the  entire  board 
of  directors  is  acting  as  the  registrant's 
audit  committee  as  specified  in  Section 
3(a)(58)(B)  of  the  Exchange  Act  (15 
U.S.C.  78c(a)(58)(B)),  so  state. 

(2)  If  applicable,  provide  the 
disclosure  required  by  Rule  10A-3(d) 
under  the  Exchange  Act  (17  CFR 
240.10A-3(d))  regarding  an  exemption 
from  the  listing  standards  for  audit 
committees. 

Instruction.  The  information  required 
by  this  Item  8  is  only  required  in  a 
report  on  this  Form  N^SR  that  is 
required  by  Item  10(a)  to  include  a  copy 
of  an  annual  report  transmitted  to 
stockholders. 

Dated:  January  8,  2003. 

By  the  Commission. 
Jill  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  03-690  Filed  1-16-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Parts  321,  351,  352,  353,  359, 
and  360 

United  States  Savings  Bonds; 
Extension  of  Hoiding  Period 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  amend  regulations  offering  and 
governing  United  States  Savings  Bonds 
to  require  that  owners  hold  their  bonds 
12  months  before  they  are  eligible  for 
redemption  instead  of  6  months.  This 
change  affects  Series  EE  and  I  United 
States  Savings  Bonds  issued  January 
2003  or  later.  This  change  is  being  made 
to  discourage  investing  in  savings  bonds 
for  short  terms,  and  to  better  align  the 
effective  return  on  savings  bonds  with 
short-term  marketable  Treasury  security 
yields. 

EFFECTIVE  DATE:  Effective  February  1, 
2003. 

ADDRESSES:  You  can  download  this  final 
rule  and  correction  at  the  following 
Internet  address:  http:// 
www.publicdebt.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elisha  Whipkey,  Director,  Division  of 
Program  Administration,  Office  of 
Securities  Operations,  Bureau  of  the 
Public  Debt,  at  (304)  480-6319  or 
elisha.whipkey@bpd.treas.gov. 

Susan  Klimas,  Attorney-Adviser,  Office 
of  the  Chief  Counsel,  Bureau  of  the 
Public  Debt,  at  (304)  480-8692  or 
susan.klimas@bpd.treas.gov. 

Dean  Adams,  Assistant  Chief  Counsel, 
Office  of  the  Chief  Counsel,  Bureau  of 
the  Public  Debt,  at  (304)  480-8692  or 
dean  .adams@bpd.  treas.gov. 

Edward  Gronseth,  Deputy  Chief 
Counsel,  Bureau  of  the  Public  Debt,  at 
(304) 480-8692  or 
edward.gronseth@bpd.  treas.gov. 

SUPPLEMENTARY  INFORMATION:  Currently, 
investors  must  hold  their  Series  EE  and 
I  United  States  Savings  Bonds  for  6 
months  before  they  can  be  redeemed. 
This  Final  Rule  increases  the  holding 
period  for  U.S.  Savings  Bonds  from  6 
months  to  12  months.  This  change 
affects  Series  EE  and  I  United  States 
Savings  Bonds  issued  January  2003  or 
later.  When  EE  and  I  bonds  were 
introduced  and  first  offered  in  January 
1980  and  September  1998,  respectively, 
offering  and  goveming'regulations 
prohibited  owners  from  redeeming  these 
bonds  before  they  were  6  months  old. 
While  owners  have  always  been  able  to 


cash  their  savings  bonds  prior  to 
original  maturity  at  the  option  of  the 
owner  or  other  person  entitled  to 
redemption,  regulations  have  always 
prohibited  redemption  during  an  initial 
holding  period  to  encovu-age  retention 
and  discourage  the  use  of  savings  bonds 
as  a  short-term  investment.  The  change 
will  also  address  the  anomaly  that  has 
resulted  in  yields  for  EE  and  I  bonds 
redeemed  six  months  after  issue  being 
greater  than  prevailing  six-month 
Treasury  security  yields. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  defined  in  Executive  Order 
12866.  Therefore,  the  regulatory  review 
procedures  contained  therein  do  not 
apply. 

This  final  rule  relates  to  matters  of 
public  contract  and  procedures  for 
United  States  secvu-ities.  The  notice  and 
public  procedures  requirements  and 
delayed  effective  date  requirements  of 
the  Administrative  Procedure  Act  are 
inapplicable,  pursueuit  to  5  U.S.C. 
553(a)(2). 

As  no  notice  of  proposed  rulemaking 
is  required,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.)  does  not 
apply. 

We  ask  for  no  new  collections  of 
information  in  this  final  rule.  Therefore, 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3507)  does  not  apply. 

List  of  Subjects 

31  CFR  Part  321 

Banks,  Banking,  Bonds. 
31  CFR  Part  351 

Bonds,  Government  securities. 
31  CFR  Part  352 

Bonds,  Government  securities. 
31  CFR  Part  353 

Bonds,  Electronic  funds  transfers. 
Government  securities. 

31  CFR  Part  359 

Bonds,  Federal  Reserve  system, 
Government  securities.  Securities. 

31  CFR  Part  360 

Bonds,  Federal  Reserve  system, 
Government  secvu'ities.  Securities. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  31  CFR  Chapter  II, 
Subchapter  B,  is  amended  as  follows: 


PART  321— PAYMErfTS  BY  BANKS 
AND  OTHER  FINANCIAL 
INSTITUTIONS  OF  UNITED  STATES 
SAVINGS  BONDS  AND  UNITED 
STATES  SAVINGS  NOTES  (FREEDOM 
SHARES) 

1.  The  authority  citation  for  part  321 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  901;  5  U.S.C.  301;  12 
U.S.C.  391;  31  U.S.C.  3105,  3126. 

2.  Section  321.8  is  amended  by 
redesignating  paragraphs  (a)(2)  as 
paragraph  {a)(3),  revising  paragraph 
(a)(1)  and  adding  paragraph  (a)(2)  to 
read  as  follows: 

§  321 .8    Redemption-exchange  of  Series  E 
and  EE  savings  t>onds  and  savings  notes. 

(a)  *   *   * 

(1)  Series  EE  bonds  bearing  issue 
dates  of  December  1,  2002,  or  earlier, 
presented  no  earlier  than  six  months 
fi-om  their  issue  dates; 

(2)  Series  EE  bonds  bearing  issue 
dates  of  February  1,  2003,  or  thereafter, 
presented  no  earlier  than  12  months 
from  their  issue  dates;  and 
***** 

3.  Revise  §  321.9(a)  to  read  as  follows: 

§  321 .9    Specific  limitations  on  payment 
authority. 

***** 

(a)(l]  If  it  is  a  Series  EE  bond  or  a 
Series  I  bond  issued  on  December  1 , 
2002,  or  earlier,  presented  for  payment 
prior  to  six  months  from  its  issue  date; 
or 

(2)  If  it  is  a  Series  EE  bond  or  a  Series 
I  bond  issued  on  February  1,  2003,  or 
thereafter,  presented  for  payment  prior 
to  12  months  from  its  issue  date. 


Appendix  to  Part  321    [Amended] 

4.  Amend  the  Appendix  to  part  321 
section  (8){a),  by  revising  the  second 
sentence  to  read  as  follows: 


8.  Redemption-exchange  of  Series  E 
and  EE  savings  bonds  and  savings 
notes. 

(a)  General.  *  *  *  Securities  eligible 
for  exchange  are:  (1)  Series  EE  bonds 
issued  December  1,  2002,  or  earlier, 
presented  no  earlier  than  six  months 
from  their  issue  dates;  (2)  Series  EE 
bonds  issued  February  1,  2003,  or 
thereafter,  presented  no  earlier  than  12 
months  from  their  issue  dates;  and  (3) 
Series  E  bonds  and  savings  notes 
presented  no  later  than  one  year  from 
the  month  in  which  they  reached  final 
maturity.  *  *  * 
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PART  351— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  EE 

5.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  12  U.S.C.  391;  31 
U.S.C.  3105. 

6.  Amend  §  351.2(d)  by  revising  the 
first  sentence  and  adding  a  new 
sentence  after  the  first  sentence  to  read 
as  follows: 

§  351 .2    Description  of  bonds. 

***** 

(d)  Redemption.  A  Series  EE  bond 
issued  on  December  1,  2002,  or  earlier, 
may  be  redeemed  after  6  months  from 
its  issue  date.  A  Series  EE  bond  issued 
on  February  1,  2003,  or  thereafter,  may 
be  redeemed  after  12  months  from  its 
issue  date.  *  *  * 

PART  352— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  HH 

7.  The  authority  citation  for  part  353 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  3105;  5  U.S.C.  301. 

8.  Amend  §  352.7(a)  by  revising  the 
last  sentence  and  adding  a  new  sentence 
to  read  as  follows: 

§352.7    Issues  on  exchange. 

(a)  *  *  *  Series  EE  bonds  issued  on 
December  i;  2002,  or  earlier,  become 
eligible  for  exchange  six  months  after 
their  issue  dates.  Series  EE  bonds  issued 
on  February  1,  2003,  or  thereafter, 
become  eligible  for  exchange  12  months 
after  their  issue  dates.. 


PART  353— REGULATIONS 
GOVERNING  UNITED  STATES 
SAVINGS  BONDS,  SERIES  EE  AND  HH 

9.  The  authority  citation  for  part  353 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  12  U.S.C.  391;  31 
U.S.C.  3105,  3125. 

10.  Revise  §  353.35(b)  to  read  as 
follows: 

§353.35    Payment  (redemption). 

***** 

(b)  A  Series  EE  bond  issued  on 
December  1,  2002,  or  earlier,  will  be 
paid  at  any  time  after  6  months  from  its 
issue  date.  A  Series  EE  bond  issued  on 
February  1,  2003,  or  thereafter,  will  be 
paid  at  any  time  after  12  months  from 
its  issue  date.  Bonds  will  be  paid  at  the 
current  redemption  value  shown  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series  No.  1-80  (31  CFR 
part  351). 


PART  359— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  I 

11.  The  authority  citation  for  part  359 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  12  U.S.C.  391;  31 
U.S.C.  3105. 

12.  Revise  §  359.6  to  read  as  follows: 

§  359.6    When  may  i  redeem  my  Series  I 
bond? 

(a)  Bonds  issued  on  December  1,  2002, 
or  earlier.  You  may  redeem  your  Series 
I  savings  bond  issued  on  December  1, 


2002,  or  earlier,  at  any  time  after  six 
months  from  its  issue  date. 

(b)  Bonds  issued  on  February  1,  2003, 
or  thereafter.  You  may  redeem  your 
Series  I  savings  bond  issued  on 
February  1,  2003,  or  thereafter,  at  any 
time  after  12  months  from  its  issue  date. 

PART  360— REGULATIONS 
GOVERNING  UNITED  STATES 
SAVINGS  BONDS,  SERIES  I 

"13.  The  authority  citation  for  part  360 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C.  3105 
and  3125. 

14.  Revise  §  360.35(b)  to  read  as 
follows:  -^==r 

§360.35    PayrT>ent  (redemption). 

***** 

(b)  Mandatory  initial  holding  period. 
A  Series  I  bond  issued  on  December  1 , 

2002,  or  earlier,  will  be  paid  at  any  time 
after  six  months  from  issue  date.  A 
Series  I  bond  issued  on  Februaiy  1, 

2003,  or  thereafter,  will  be  paid  at  any 
time  after  12  months  from  issue  date. 
Bonds  will  be  paid  at  the  current 
redemption  value  determined  in  the 
manner  described  in  Department  of  the 
Treasury  Circular,  Public  Debt  Series 
No.  1-98  (31  CFR  part  359). 

Dated:  December  19,  2003. 
Donald  V.  Hammond, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  03-1114  Filed  1-15-03;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 

RIN  2900-AL51 

Enrollment— Provision  of  Hospital  and 
Outpatient  Care  to  Veterans 
Subpriorities  of  Priority  Categories  7 
and  8  and  Annual  Enrollment  Level 
Decision 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Interim  final  rule. 

summary:  As  required  by  Pub.  L.  104- 
262,  the  Veterans'  Health  Care 
Eligibility  Reform  Act  of  1996,  the 
Secretary  of  Veterans  Affairs  must  make 
an  annual  decision  concerning 
enrollment  in  VA's  health-care  system 
in  order  to  ensure  that  medical  services 
provided  are  both  timely  and  acceptable 
in  quality.  An  enrollment  system  is 
necessary  because  the  provision  of  VA 
health  care  is  discretionary  and  can  be 
provided  only  to  the  extent  that 
appropriated  resources  are  available  for 
that  purpose.  In  recognition  of  that  fact, 
Congress  has  prioritized  eligibility  to 
enroll  in  the  VA  system  by  creating 
eight  priority  categories,  with  priority 
category  8  veterans  (those  who  do  not 
have  compensable  service-coimected 
disabilities,  and  whose  incomes  exceed 
geographic-means  tests)  having  the 
lowest  priority  for  enrollment.  The  law 
recognizes  the  higher  obligation  owed  to 
veterans  requiring  care  for  their  service- 
connected  disabilities,  and  to  lower- 
income  veterans.  Since  the 
implementation  of  the  enrollment 
requirement  in  1998,  all  veterans 
seeking  VA  care  have  been  permitted  to 
enroll.  However,  due  to  a  tremendous 
growth  in  the  iiumber  of  veterans 
seeking  VA  health-care  benefits  in 
recent  months,  VA  has  been  unable  to 
provide  all  enrolled  veterans  with 
appointments  within  a  reasonable  time. 
Many  VA  facilities  have  either  placed 
new  eiuollees  on  waiting  lists  or  have 
scheduled  appointments  so  far  in  the 
futiue  that  the  services  caiuiot  be 
considered  timely.  This  document 
announces  the  enrollment  decision 
required  by  law.  VA  will  continue  to 
treat  all  veterans  currently  enrolled  in 
any  category,  and  will  treat  new 
enroUees  in  categories  1  through  7. 
However,  to  protect  the  quality  and 
improve  the  timeliness  of  care  provided 
to  veterans  in  higher  erut)llment-priority 
categories,  VA  will  suspend  the 
enrollment  of  additional  veterans  who 
are  in  the  lowest  statutory  enrollment 
category  (priority  category  8).  It  is 
emphasized  that  this  decision  will  not 
affect  veterans  already  eiuolled  in  the 


VA  system,  nor  affect  eligibility  for 
treatment  of  service-coimected 
disabilities  which  exists  independently 
of  eiuoUment  requirements.  This 
enrollment  decision  is  effective  January 
17,  2003.  To  facilitate  this  decision,  this 
dociunent  also  amends  existing 
regulations  to  establish  additional 
subpriorities  within  priority  category  8. 
Although  the  document  takes  no  action 
that  will  affect  the  enrollment  of 
veterans  in  priority  category  7,  the 
document  will  nevertheless  also  amend 
the  existing  regulations  to  establish  the 
same  additional  subpriorities  within 
priority  category  7. 

DATES:  Effective  Date:  This  interim  final 
rule  is  effective  January  17,  2003. 
Comments  must  be  received  by  VA  on 
or  before  March  18,  2003. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
Regiilations  Management  (02D), 
D&partment  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1154, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  conunents 
to  OGCRegulations@maiI.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL51."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Hertz,  Office  of  Policy  and 
Planning  (105D),  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  telephone  (202) 
273-8934. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  104-262,  the  Veterans'  Health  Care 
Eligibility  Reform  Act  of  1996,  required 
VA  to  establish  a  national  eiu-oUment 
system  to  manage  the  delivery  of 
inpatient  hospital  care  and  outpatient 
medical  care,  within  available 
appropriated  resources.  It  directed  that 
the  enrollment  system  be  managed  in 
such  a  way  as  "to  ensure  that  the 
provision  of  care  to  enrollees  is  timely 
and  acceptable  in  quality,"  and 
authorized  such  subprioritization  of  the 
seven  statutory  eiu'ollment  categories 
"as  the  Secretary  determines 
necessary."  The  law  also  provided  that 
starting  October  1,  1998,  most  veterans 
had  to  eiu-oU  in  the  VA  health-care 
system  as  a  condition  for  receiving  VA 
hospital  and  outpatient  care.  Since  that 
time,  VA  has  emtjlled  all  eligible 
veterans  who  sought  eiu-oUment  in  the 
VA  system. 

Subsequently  on  January  23,  2002, 
Congress  enacted  the  Department  of 


Veterans  Affairs  Health  Care  Programs 
Enhancement  Act  of  2001,  further 
amending  the  law  governing  enrollment. 
It  altered  the  enrollment  system  by 
establishing,  effective  October  1,  2002, 
an  additional  priority  category  8. 

This  document  amends  38  CFR  17.36 
to  add  two  new  subpriorities  to  both 
em-ollment  priority  categories  7  and  8, 
for  a  total  of  four  subpriorities  in  each 
category.  It  also  announces  that  VA  will 
suspend  enrollments  of  additional 
veterans  in  priority  category  8.  Veterans 
who  VA  would  not  enroll  would  be 
those  who  have  no  compensable 
service-connected  disability  or  other 
status  making  them  eligible  for 
placement  in  a  higher  priority  category. 
All  of  these  veterans  have  aimual 
incomes  above  a  statutory  income 
threshold  (geographic  means  test 
threshold)  applicable  to  the  location  in 
which  they  reside.  The  suspension  of 
new  enrollments  is  necessary  to  prevent 
further  erosion  of  VA's  capacity  to 
provide  needed  health-care  services  of 
high  quality  to  veterans  in  a  timely  and 
medically  appropriate  maimer. 

Projections  for  Increased  Placement  of 
Veterans  on  Wait  Lists 

An  existing  regulation  (38  CFR 
17.36(c))  requires  that  the  Secretary 
determine  which  categories  of  veterans 
are  eligible  to  be  em-oUed  and  that  the 
Secretary  notify  eligible  enrollees  of  the 
determination  by  announcing  it  in  the 
Federal  Register.  In  making  that  ' 
determination,  the  Secretary  must 
consider  an  array  of  factors  including 
economic  information  such  as  available 
resources,  projections  of  demand  for 
enrollment,  and  the  length  of  waiting 
times  for  appointments  for  care. 

There  has  been  an  unprecedented 
surge  in  eiut)llments  in  the  VA  health- 
care system.  Between  October  1,  2001 
and  September  2002,  VA  enrolled  an 
additional  830,237  veterans.  Of  these 
new  enrollees,  425,000  had  annual 
income  and  net  worth  above  the 
statutory  "means  test"  income  threshold 
that  required  VA  to  place  them  in 
enrollment  priority  category  7.  The 
majority  of  those  eiuollees  now  fall 
within  the  new  priority  category  8.  As 
a  result  of  this  growth  in  enrollment, 
many  VA  facilities  have  been  unable  to 
provide  timely  access  to  needed  care. 
Many  VA  facilities  have  informed 
enrolled  veterans  that  they  are  being 
placed  on  a  wait  list  for  care  and  that 
they  will  be  notified  when  an 
appointment  for  care  is  possible.  Other 
facilities  have  scheduled  appointments 
for  enrollees  far  into  the  future. 

As  of  December  2002,  VA  estimates 
that  there  were  almost  236,000  veterans 
who  have  been  unable  to  schedule  an 
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appointment  or  hive  an  appointment 
scheduled  more  than  6  months  from  the 
desired  date.  Moreover,  VA  estimates 
that  the  number  of  veterans  waiting  for 
appointments  more  than  6  months  from 
the  desired  date  would  increase  in  FY 
2003.  VA  also  estimates  that  between 
January  and  September  2003,  as  many 
as  164,367  priority  category  8  veterans 
would  seek  to  eiuoll  for  VA  health  care 
services.  Without  action  to  suspend  new 
enrollment,  this  would  adversely  affect 
quality,  patient  safety,  and  access. 


VHA's  total  FY  2003  medical  care 
appropriation  is  estimated  to  be  $23,892 
billion.  This  is  supplemented  by  an 
additional  $1,881  billion  from 
collections  for  copayments,  third-party 
reimbursements  for  services,  other 
revenue,  and  carry-over  funds.  The  sum 
of  these  resources  is  $25,773  billion. 
These  resources  include  $4,224  billion 
for  services  provided  that  are  not 
included  in  the  medical  benefits 
package,  including  long-term  care, 
domiciliary  care,  dental  care,  emergency 

Table— Fiscal  Year  2003  Projections 


care,  CHAMPVA,  readjustment 
coimseling,  certain  prosthetic  services, 
and  counseling  treatment  for  sexual 
trauma.  This  leaves  $21,549  billion 
available  for  the  medical  benefits 
package. 

The  following  table  shows  the 
projected  average  enrollment  for  FY 
2003  together  with  the  projected 
expenditures  that  would  be  needed  to 
provide  the  medical  benefits  package  to 
all  enrollees. 


Priority  category 


Total 


Average  enroll- 
ment 


564,556 
419,580 
876.839 
174,887 

2,509,805 
142,835 
785,243 

1,517,660 


Medical  benefits 
package  expend- 
itures 


6,991,405 


$4,170,231,000 
1,341.312,000 
2,225,614,000 
2,815,995.000 
9,595,156.000 
159,128,000 
1,113,375,000 
2,034,405,000 


Cumulative  med- 
ical benefits 
package  expend- 
itures 


23.455,216,000 


$4,170 
5.511 
7,737 
10,553 
20,148 
20,307 
21.420 
23,455 


231,000 
543.000 
157,000 
,152,000 
.308,000 
,436,000 
,811,000 
,216.000 


As  can  be  seen  from  the  expected 
appropriation  and  the  table  above,  VA 
projects  that  available  resources  will  be 
considerably  less  than  needed  to  meet 
the  strains  that  new  enrollees  would 
place  on  the  system.  Without  VA's 
actually  limiting  enrollment,  demand 
Yill  overwhelm  the  system's  ability  to 


provide  timely  care  of  the  quality 
veterans  expect  and  deserve. 

Past  em-ollment  growth  has  exhausted 
VA's  marginal  capacity,  and  the 
projected  growth  for  FY  2003  and 
beyond  exceeds  both  VA's  primary  and 
specialty  care  capacity.  By  suspending 
enrollment  of  additional  priority 
category  8  veterans,  VA  would  avoid 


very  significant  additional  medical 
benefits  costs  and  begin  to  bring 
demand  in  line  with  capacity,  which 
will  reduce  the  number  of  veterans  on 
wait  lists.  In  FY  2003, 164,367  veterans 
who  were  expected  to  eruoU  in  priority 
category  8  would  not  be  enrolled. 
Fmlher,  this  number  is  expected  to 
grow  to  over  520,000  by  FY  2005. 


Cumulative  Applicants  for  Enrollment  From  January  17,  2003 


Priority  category  8 


yx>sc 

'OC  ... 


Total 


FY  2003  appli- 
cants from  1/ 
17/03  to  9/30/ 
03 


5,192 
159,175 


164,367 


FY  2004  cu- 
mulative appli- 
cants from  1/ 
17/03 


11,500 
348,500 


360,000 


FY  2005  cu- 
mulative appli- 
cants from  1/ 
17/03 


16,500 
505,500 


522,000 


Moreover,  VA  projects  that 
enrollment  in  priority  categories  1 
through  7,  which  totaled  5,089,542  in 
FY  2002,  will  continue  to  grow 
significantly,  as  shown  by  the  following 
table. 

Projected  Priority  Category  1-7 
Enrollment 


Fiscal  year: 
2003... 
2004... 
2005... 


5,473,745 
5,754,701 
5,966,957 


Immediate  action  is  needed  to  limit 
eiuollment  to  ensure  VA's  ability  to 
provide  already-enrolled  veterans  and 
new  higher-priority  veterans  timely, 
medically  appropriate  access  to  high- 
quality  health-care  services.  By 
suspending  additional  enrollments  of 
priority  category  8  veterans,  VA  will  be 
better  able  to  provide  care  to  veterans  in 
higher  priority  groups.  Accordingly, 
effective  January  17,  2003  additional 
priority  category  8  veterans  will  not  be 
enrolled.  For  this  purpose,  veterans  who 
have  completed  the  enrollment  forms 
and  submitted  them  to  VA  (or  had  them 


postmarked)  prior  to  January  17,  2003 
will  be  considered  to  have  enrolled 
before  the  cutoff  date. 

Subpriorities 

Existing  regulations  currently  provide 
for  two  subpriorities  within  both 
priority  categories  7  and  8.  The  first 
subpriority  includes  those  veterans  with 
noncompensable  zero  percent  service- 
connected  disabilities.  The  second 
subpriority  includes  all  other  veterans 
in  priority  category  7  or  8. 

This  document  amends  the  existing 
regulation,  38  CFR  17.36,  to  establish  a 
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total  of  four  subpriohties  within  both 
categories  7  and  8.  They  would  be  the 
following: 

(i)  Noncompensable  zero  percent 
service-connected  veterans  who  are  in 
an  enrolled  status  on  a  specified  date 
announced  in  a  Federal  Register 
dociunent  and  who  subsequently  do  not 
request  disenrollment; 

(ii)  Nonservice-coimected  veterans 
who  are  in  an  enrolled  status  on  a 
speciiied  date  aiuiounced  in  a  Federal 
Register  document  and  who 
subsequently  do  not  request 
disenrollment; 

(iii)  Noncompensable  zero  percent 
service-connected  veterans  not  included 
in  paragraph  (i);  and 

(iv)  Nonservice-connected  veterans 
not  included  in  paragraph  (ii). 

This  rule  change  reflects  VA's  view 
that  veterans  who  are  enrolled  in  the  VA 
system  should  have  a  higher  priority 
than  those  who  have  not  sought 
enrollment  auid  that  those  veterans  with 
a  service-coimected  disability  should 
have  a  higher  priority  than  those 
without  a  service-connected  disability. 
This  change  also  is  necessary  in  order 
to  carry  out  the  announcement  in  this 
document  that  VA  will  cease  enrolling 
additional  veterans  that  VA  would  be 
required  to  place  in  the  third  and  fointh 
subpriority  in  priority  category  8. 

Administrative  Procedure  Act  and 
Congressional  Review  Act 

We  have  found  good  cause  to 
dispense  with  the  notice-and-comment 
and  delayed  effective  date  provisions  of 
the  Administrative  Procedine  Act  (5 
U.S.C.  553)  and  the  notice  and  public 
procedure  provisions  of  the 
Congressional  Review  Act  (5  U.S.C. 
801-808)  because  compliance  with  such 
provisions  would  be  impracticable  and 
contrary  to  the  public  interest. 

Changes  made  by  this  rule  reflect  a 
VA  enrollment  decision  based  on 
available  funding.  Delaying 
implementation  would  exacerbate 
problems  with  providing  enrolled 
veterans  with  timely  access  to  needed 
care. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditine 
by  State,  loced,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 


Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
imder  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Executive  Order  12866 

This  rule  is  economically  significant 
imder  Executive  Order  12866  and  major 
under  the  Congressional  Review  Act. 
The  Office  of  Management  .and  Budget 
have  reviewed  this  rule. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
This  amendment  would  not  directly 
affect  any  small  entities.  Only 
individuals  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs  affected 
by  this  document  are  64.005,  64.007,  64.008, 
64,009,  64.010,  64.011,  64.012,  64  013, 
64.014,  64.015,  64.016,  64.018,  64.019, 
64.022,  and  64.025. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts,  Grant  programs-health.  Grant 
programs-veterans.  Health  care.  Health 
facilities.  Health  professions.  Health 
records.  Homeless,  Medical  and  dental 
schools.  Medical  devices.  Medical 
research.  Mental  health  programs. 
Nursing  homes,  Philippines,  Reporting 
and  recordkeeping  requirements. 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses,  Veterans. 

Approved:  January  8,  2003. 
Anthony ).  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  17  is  amended  as 
set  forth  below: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501, 1721,  unless 
otherwise  noted. 

2.  In  §  17.36  paragraphs  (b)(7),  (b)(8) 
and  (c)(2)  are  revised  to  read  as  follows: 


§  1 7.36    Enrollment — provision  of  hospital 
and  outpatient  care  to  veterans. 

***** 

(b)*** 

(7)  Veterans  who  agree  to  pay  to  the 
United  States  the  applicable  copayment 
determined  under  38  U.S.C.  1710(f)  and 
1710(g)  if  their  income  for  the  previous 
year  constitutes  "low  income"  under     .^ 
the  geographical  income  limits 
established  by  the  U.S.  Department  of 
Housing  and  Urban  Development  for  the 
fiscal  year  that  ended  on  September  30 
of  the  previous  calendar  year.  For 
purposes  of  this  paragraph,  VA  will 
determine  the  income  of  veterans  (to 
include  the  income  of  their  spouses  and 
dependents)  using  the  rules  in  §§  3.271, 
3.272,  3.273,  and  3.276.  After 
determining  the  veterans'  income  and 
the  number  of  persons  in  the  veterans' 
family  (including  only  the  spouse  and 
dependent  children),  VA  will  compare 
their  income  with  the  current  applicable 
"low-income"  income  limit  for  the 
public  housing  and  section  8  programs 
in  their  area  that  the  U.S.  Department  of 
Housing  and  Urban  Development 
publishes  pinsuant  to  42  U.S.C. 
1437a(b)(2).  If  the  veteran's  income  is 
below  the  applicable  "low-income" 
income  limits  for  the  area  in  which  the 
veteran  resides,  the  veteran  will  be 
considered  to  have  "low  income"  for 
purposes  of  this  paragraph.  To  avoid  a 
hardship  to  a  veteran,  VA  may  use  the 
projected  income  for  the  current  year  of 
the  veteran,  spouse,  and  dependent 
children  if  the  projected  income  is 
below  the  "low  income"  income  limit 
referenced  above.  This  category  is 
further  prioritized  into  the  following 
subcategories: 

(i)  Noncompensable  zero  percent 
service-connected  veterans  who  are  in 
an  enrolled  status  on  a  specified  date 
announced  in  a  Federal  Register 
document  promulgated  under  paragraph 
(c)  of  this  section  and  who  subsequently 
do  not  request  disenrollment; 

(ii)  Nonservice-connected  veterans 
who  are  in  an  enrolled  status  on  a 
specified  date  annoiuced  in  a  Federal 
Register  document  promulgated  under 
paragraph  (c)  of  this  section  and  who 
subsequently  do  not  request 
disenrollment; 

(iii)  Noncompensable  zero  percent 
service-connected  veterans  not  included 
in  paragraph  (b)(7)(i)  of  this  section;  and 

(iv)  Nonservice-connected  veterans 
not  included  in  paragraph  (b)(7)(ii)  of 
this  section. 

(8)  Veterans  not  included  in  priority 
category  4  or  7,  who  are  eligible  for  care 
only  if  they  agree  to  pay  to  the  United 
States  the  applicable  copayment 
determined  under  38  U.S.C.  1710(f)  and 
1710(g).  This  category  is  further 
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prioritized  into  the  following 
subcategories: 

(i)  Noncompensable  zero  percent 
service-connected  veterans  who  are  in 
an  eiuolled  status  on  a  specified  date 
announced  in  a  Federal  Register 
docxunent  promulgated  under  paragraph 
(c)  of  this  section  and  who  subsequently 
do  not  request  disenrollment; 

(ii)  Nonservice-connected  veterans 
who  are  in  an  enrolled  status  on  a 
specified  date  aimounced  in  a  Federal 


Register  dociunent  promulgated  under 
paragraph  (c)  of  this  section  and  who 
subsequently  do  not  request 
disenrollment;  % 

(iii)  Noncompensable  zero  percent 
service-connected  veterans  not  included 
in  paragraph  (b)(8)(i)  of  this  section;  and 

(iv)  Nonservice-coiuiected  veterans 
not  included  in  paragraph  (b){8)(ii)  of 
this  section. 

(c)  *  *  * 

(2)  Unless  changed  by  a  rulemaking 
document  in  accordance  with  paragraph 


(c)(1)  of  this  section.  VA  will  enroll  all 
priority  categories  of  veterans  set  forth 
in  §  17.36(b)  beginning  January  17.  2003 
except  that  those  veterans  in  priority 
category  8  who  were  not  in  an  enrolled 
status  on  January  17.  2003  or  who 
requested  disenrollment  after  that  date, 
are  not  eligible  to  be  enrolled. 
***** 
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Presidential  Documents 


TWe  3— 

The  President 


Notice  of  January  16,  2003 

Continuation  of  the  National  Emergency  With  Respect  To 
Sierra  Leone  and  Liberia 


On  January  18,  2001,  by  Executive  Order  13194,  the  President  declared 
a  national  emergency  with  respect  to  Sierra  Leone  pursuant  to  the  Inter- 
national Emergency  Economic  Powers  Act  (50  U.S.C.  1701-1706)  to  deal 
with  the  unusual  and  extraordinary  threat  to  the  foreign  policy  of  the  United 
States  constituted  by  the  actions  and  policies  of  the  insurgent  Revolutionary 
United  Front  (RUF)  in  Sierra  Leone  and  pursuant  to  which  the  United 
States  imposed  a  general  ban  on  the  direct  and  indirect  importation  of 
all  rough  diamonds  from  Sierra  Leone  into  the  United  States,  except  those 
imports  controlled  through  the  Certificate  of  Origin  regime  of  the  Government 
of  Sierra  Leone.  On  May  22,  2001,  I  issued  Executive- Order  13213,  which 
expanded  the  scope  of  the  national  emergency  to  include  actions  of  the 
Government  of  Liberia  in  support  of  the  RUF  and  prohibited  the  importation 
of  all  rough  diamonds  from  Liberia. 

Because  the  actions  and  policies  of  the  RUF  continue  to  pose  an  imusual 
and  extraordinary  threat  to  the  foreign  policy  of  the  United  States,  the 
national  emergency  declared  on  January  18,  2001,  as  expanded  on  May 
22,  2001,  and  the  measures  adopted  on  those  dates  to  deal  with  that  emer- 
gency must  continue  in  effect  beyond  January  18,  2003.  Therefore,  in  accord- 
ance with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)), 
I  am  continuing  for  1  year  the  national  emergency  with  respect  to  Sierra 
Leone  and  Liberia. 

This  Notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 
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The  items  in  this  list  were 
editonalty  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  17, 
2003 

COMMERCE  DEPARTMENT 

Intomational  Trade 
Administration 

Watches,  watch  movements, 
and  jewelry: 
Duty-exemption  allocations — 

Virgin  Islands.  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  published  12- 
18-02 

FEDERAL  TRADE 
COMMISSION 

Practice  and  procedure; 
Premerger  notification 
requirements;  reporting 
and  waiting  period; 
published  1-17-03 

INTERIOR  DEPARTMENT 

Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northem  Mariana 
Islands;  published  12- 
18-02 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sut>missions: 

Oklahoma;  published  1 -IT- 
OS 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Ports  and  watenways  safety: 
Diablo  Canyon  Nuclear 
Power  Plant,  Avila  Beach, 
CA;  adjacent  waters; 
security  zone;  published 
12-18-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Aerostar,  published  12-4-02 
Bombardier;  published  1-2- 

03 
Domier;  published  1-2-03 
McDonnell  Douglas; 
published  12-13-02 


Rolls-Royce  Ltd.;  published 
1-2-03 
TREASURY  DEPARTMENT 

Government  Securities  Act 
regulations: 
Large  position  rules; 

reporting  requirements; 

published  12-18-02 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Enrollment;  hospital  and 
outpatient  care  provided 
to  veterans  subpriorities  of 
priority  categories  7  and  8 
and  annual  enrollment 
decision;  published  ^-^7- 
03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricu^ral  Marketing 
Service 

Milk  marketing  orders: 
Central;  comments  due  Ijy 
1-21-03;  published  11-19- 
02  [FR  02-29030] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martoting 
Service 

Walnuts  grown  in — 
California;  comments  due  by 
1-21-03;  published  11-21- 
02  [FR  02-29601] 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Food  Stamp  Program: 
Food  retailers  and 
wholesalers;  administrative 
review  requirements; 
comnnents  due  by  1-24- 
03;  published  11-25-02 
[FR  02-29889] 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
National  Forest  System  timber 
sale  and  disposal: 
Timber  sale  contracts 
extension  to  facilitate 
urgent  timber  removal 
from  other  lands; 
comments  due  by  1-21- 
03;  published  11-21-02 
[FR  02-29542] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Northem  right  whales; 
comments  due  by  1-21- 
03;  published  11-19-02 
[FR  02-29360] 


Fishery  conservation  arxj 
management: 

Norttieastem  United  States 
fisheries — 
Atlantk:  bluefish; 
comments  due  by  1-21- 
03;  published  1-6-03 
[FR  03-00179] 
Summer  flounder,  scupi 
and  black  sea  bass; 
comments  due  by  1-21- 
03;  published  12-4-02 
[FR  02-30756] 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  pool  operators  and 
commodity  trading  advisors: 
Requirement  to  register  for 
CPOs  of  certain  pools 
and  CTAs  advising  such 
pods;  exemption; 
comments  due  by  1-23- 
03;  published  1-16-03  [FR 
03-00894] 
DEFENSE  DEPARTMENT 
Acquisitkxi  regulations: 
Indian  organizatk>ns  and 
Indian-owned  economic 
•    ■    enterprises;  utilization; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29465] 
ProviSK>ruil  award  fee 
payments;  comments  due 
by  1-21-03;  published  11- 
22-02  [FR  02-29466] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Case-by-case  determlnatK>ns 
under  Clean  Air  Act,  etc.; 
comments  due  by  1-20- 
03;  published  12-9-02  [FR 
02-31012] 
Chromium  emissions  from 
hard  and  decorative 
chromium  electroplating 
and  chromium  anodizing 
tanks;  comments  due  by 
1-21-03;  published  11-19- 
02  [FR  02-29334] 
Air  programs: 
Commercial  and  industrial 
solid  waste  incinerators' 
constructed  on  or  before 
November  30,  1999; 
Federal  plan 
requirements;  comments 
due  by  1-24-03;  published 
11-25-02  [FR  02-28923] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
>  States: 
Mississippi;  comments  due 
by  1-21-03;  published  12- 
20-02  [FR  02-31977] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various    - 
States: 

Mississippi;  comments  due 
by  1-21-03;  published  12- 
20-02  [FR  02-31978] 
Pestk^kles;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Minimal  risk  active  and  Inert 
ingredients;  tolerance 
exemptions;  comments 
due  by  1-21-03;  putHished 
11-20-02  [FR  02-29172] 
Water  supply: 
National  primary  drinking 
water  regulations — 
Arsenk;  standard; 
clarification;  comments 
due  by  1-22-03; 
published  12-23-02  [FR 
02-32376] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk»s: 
Commercial  mobile  radk) 

servwes — 

Wireless  handsets; 
enhanced  91 1  F>hase  II 
requirements 
applicabllrty  to  in- 
vehicle,  embedded 
telematics  units; 
comments  due  by  1-24- 
03;  published  1-16-03 
[FR  03-00947] 

FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Arbitration  services: 
Fee  schedule;  comments 
due  by  1-24-03;  published 
11-25-02  [FFT 02-29481] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 

Home  healtH  agencies  and 
ottier  entities;  posthosprtal 
referral;  nondiscrimination; 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29563] 

Hospice  care  amernlments; 
comments  due  by  1-21- 
03;  published  11-22-02 

' .  [FR  02-29798] 

Photocopying  reimbursement 
methodology;  comments 
due  tjy  1-21-03;  publistied 
11-22-02  [FR  02-29076] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration  > 

Medical  devk:es: 
Neurological  devices — 
Human  dura  mater; 
classifk:atk>n;  comrT>ents 
due  by  1-20-03; 
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published  10-22-02  [FR 

02-26816] 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

No  Child  Left  Behind  Act; 
implementation; 
Negotiated  rulemaking 
committee,  intent  to  form; 
tribal  representatives; 
comments  due  by  1-24- 
03;  published  1-17-03  [FR 
03-01061] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Preble's  meadow  jumping 
mouse;  comments  due 
by  1-21-03;  published 
11-21-02  [FR  02-29618] 
Findings  on  petitions,  etc. — 
Cerulean  wart)ler; 
comments  due  by  1-21- 
03;  published  10-23-02 
[FR  02-27004] 

JUSTICE  DEPARTMENT 
Parole  Commission 

Federal  prisoners;  paroling 
and  releasing,  etc.: 
United  States  and  District  of 
Columbia  Codes; 
prisoners  sen/ing 
sentences 
Military  prisoners; 
mandatory  release; 
comments  due  by  1-21- 
03;  published  11-7-02 
[FR  02-28318] 

PERSONNEL  MANAGEMENT 
OFFICE 

OPM  employee  responsibilities 
and  conduct;  comments  due 
by  1-21-03;  published  11- 
20-02  [FR  02-29439] 
Organization,  functions,  and 
authority  delegations: 
Federal  Executive  Boards; 
comments  due  by  1-24- 
03;  published  11-25-02 
[FR  02-298481 


POSTAL  SERVICE 

Domestic  Mail  Manual: 
Division  6.2  infectious 

substances  and  other 

related  changes;  revisions; 

comments  due  by  1-21- 

03;  published  12-19-02 

[FR  02-31990] 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Hearings  and  Appeals 

Office;  procedural  rules 

goveming  cases; 

comments  due  by  1-21- 

03;  published  11-22-02 

[FR  02-29272] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Florida;  jomments  due  by 

1-21-03;  published  12-20- 

02  [FR  02-32140] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Boeing;  comments  due  by 

1-24-03;  published  12-10- 

02  [FR  02-31134] 
de  Havilland;  comments  due 

by  1-22-03;  published  11- 

15-02  [FR  02-28999] 
Hartzell  Propeller,  Inc.; 

comments  due  by  1-21- 

03;  published  11-21-02 

[FR  02-29676] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Piaggio  Aero  Industries 

S.p.A.;  comnients  due  by 

1-22-03;  published  11-20- 

02  [FR  02-29133] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 


Pilatus  Aircraft  Ltd.; 
comments  due  by  1-23- 
03;  published  12-18-02 
[FR  02-31753] 
Airworthiness  standards: 
Transport  category 
airplanes — 

Public  address  system;' 
comments  due  by  1-21- 
03;  published  11-22-02 
[FR  02-29668] 
Class  E  airspace;  comments 
due  by  1-22-03;  published 
12-10-02  [FR  02-29898] 
Class  E5  airspace;  comments 
due  by  1-23-03;  published 
12-24-02  [FR  02-32416] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
'  standards: 
Defect  and  noncompliance — 
Manufacturer's  remedy 
program;  acceleration; 
comments  due  by  1-21- 
03;  published  12-5-02 
[FR  02-30523] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Stock  dispositions; 
suspension  of  losses; 
comments  due  by  1-21- 
03;  published  10-23-02 
[FR  02-26835] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpj/ 
www.nara.gov/fedreg/ 
plawcurr.html. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law "  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  11/P.L.  10»-3 

National  Flood  Insurance 
Program  Reauthorization  Act 
of  2003  (Jan.  13,  2003;  117 
Stat.  7) 

Last  List  January  14,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  httpJ/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  tfie  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  CompUalioR  of 

Presidential 
Documents 


Monday,  lanuary  13,  19fl* 
Vululim  33 — Niillibi;r  2 
Ptge  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


M&r 


Order  Processing  Code: 

*  5420 


Charge  your  order 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


im  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  1  can 

keep  up  to  date  on  Presidential  activities. 

EH  $15 1.00  First  Cla.ss  Mail         D  $92.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account         I    I     I     1     M     I    l-fl 
r~1  VISA       [H  MasterCard  Account 


(Please  type  or  print) 


Street  address 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


baytime  phone  including  area  code 


Purchase  order  number  (optional)  ^^     ^es    NO 

May  we  make  your  name/address  avalabie  to  other  maaers?     I — I  I — I 


Authorizing  signature 

Mail  To;  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulation^  to  amendatory 
actions  publisfied  In  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  fonn. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$35  per  year. 

Federal  Register  Index 

The  Index,  covering  the  contents  of  tf>e 
daily  Federeil  Register,  is  issued  monthly  In 
cumulative  form.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$30  per  year. 


A  finding  ^aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numtxrs  with  tt)e  date  ol  publication 
in  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Ofder  Processing  Code: 

*5421 


I I   lIliiS,  enter  the  following  indicated  subscriptions  for 


one  yean 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  persona]  name 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  )«ir  name^address  avaibbie  to  Other  mailers?      \_\  \     | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        |    |     | 
ED  VISA       EH  MasterCard  Account 


-D 


1  hank  you  for 

(rrertil  rarrt  rxpinitinn  rfatp)                                       ,      , 

Authorizing  Signature  i< 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFOmiATION  ABOUT  THE  SUPERINTENOCNT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  raiewal  nolfce  ai^  keep  a  good  thing  commg.  To  keep  our  subscription 
(wices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  sqiproximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 
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:  JOHN  SMITH 
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:  FORESTVILLE  MD  20704 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscrii^ion  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  die 
Superintendent  of  Documents,  Washington,  DC  20402-9372  widi  the  proper  remittance.  Your  service 
wiU  be  reinstated. 

To  cfaan^  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documente,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  sul>scription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  witii 

your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 

Stop:  SSOM,  Washington,  DC  20402-9373.  , 

To  order  a  new  subscriptioB:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  SubscriptioD  Order  Form 

ORl«PreeM«lngCoitr  Ctmfgt  yOUT  Onltf. 

*5468  r«£Mjr/ 

□  XTDC  ^     ■        ,-.     c^»  To  fax  your  orders  (202)  512-2250 

Ylia.aitCT  my  subscnption(s)  as  follows:  Phone  your  orders  (202)  512-1809 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  todex  and  Ust 

of  CFR  Sections  Affected  (LS A),  at  $764  each  per  year. 

subscriptions  to  Federal  Registw,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


.  Price  indodcs  rvgalar  donestic  postage  and  haiwHing,  and  is  subject  to  change. 


Company  or  personal  name 


Addibooal  address/alleation  line 


StTcd  address 


aiy.  Statd,  ZIP  code 


Daytime  phone  indodiag  area  code 


Pux:jiase  order  number  (opiiooal) 


(Please  type  or  print) 


YES     NO 


Please  ClMMse  Method  of  Payment: 

r~]  CheckPayaWetodieSupeaiDtendentofDoctunents 
[~1  GPO  Deposit  Account 


CD  VISA      O  MasteiCaid  Account 

I  I   I   I-  I   I   M   I   I   I   I   I  I 


n 


(Credit  card  expiratioB  date) 


-D 
I  I  I  I  I  I 

Thankyoufor 
your  order! 


Authorizing  signaiure 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittshurch.  PA  152*iO-7<>S4 


Public  Laws 


107th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http  ://www.access .  gpo.gov/naraCXD5 .  html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  Yll(S,  enter  my  subscription(s)  as  follows: 


<Mer  Procoasing  Code: 

*6216 


Chsrge  your  order.  I^BiB  flBW 
IfsEasyimM)  ^y 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress  for  $225  per  subscription. 


The  total  cost  of  my  order  IS  $   

International  customers  please  add  25%. 


Price  includes  tegular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  inclixling  area  code 


Purchase  order  number  (optional) 

YES  NO 

May  we  nuke  yourname/address  avaBabie  to  other  maikn?      | J  |__| 


Please  Choose  Metliod  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

0  GPO  Deposit  Account         |    |    j     |    |    |    |    l-H 
I I  VISA       I I  MasterCard  Account 

1  I    I    I    I    I    I    I 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscritiers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  published  in  24x 
microfiche  fomiat  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Cun-ent  year  (as  issued):  $298.00 


x. 
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;Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

•  5419 


|~|  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 


.  Federal  Register  (MFFR) 


D  One  year  at  $264  each 
D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $298  each 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  chang?. 


International  customers  please  add  25%. 
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Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
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I     I  VISA       LH  MasterCard  Account 

I   I   I   I   M   I   I 


-D 


City,  State,  ZIP  code 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 
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GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 
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Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


Vou  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301  # 

[Docket  No.  02-129-1] 

Mexican  Fruit  Fly;  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Mexican 
fruit  fly  regulations  by  designating  a 
portion  of  San  Diego  County,  CA,  as  a 
regulated  area  and  restricting  the 
interstate  movement  of  regulated 
articles  from  that  area.  This  action  is 
necessary  to  prevent  the  spread  of  the 
Mexican  fruit  fly  into  noninfested  areas 
of  the  United  States. 
DATES:  This  interim  rule  was  effective 
January  15,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
March  24,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-129-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-129-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-129-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 


SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.apbis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Stephen  A.  Knight,  Senior  Staff  Officer, 

PPQ,  APHIS,  4700  River  Road  Unit  134, 

Riverdale,  MD  20737-1236;  (301)  734- 

8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mexican  fruit  fly  (Anastrepha 
ludens)  is  a  destructive  pest  of  citrus 
and  many  other  types  of  fruit.  The  short 
life  cycle  of  the  Mexican  ftnit  fly  allows 
rapid  development  of  serious  outbreaks 
that  can  cause  severe  economic  losses  in 
commercial  citrus-producing  areas. 

The  Mexican  fruit  fly  regulations, 
contained  in  7  CFR  301.64  through 
301.64-10  (referred  to  below  as  the 
regulations),  were  established  to  prevent 
the  spread  of  the  Mexican  fruit  fly  to 
noninfested  areas  of  the  United  States. 
The  regulations  impose  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  the  regulated  areas. 

Section  301.64-3  provides  that  the 
Deputy  Administrator  for  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  shall  list  as  a  regulated  area 
each  quarantined  State,  or  each  portion 
of  a  quarantined  State,  in  which  the 
Mexican  fruit  fly  has  been  found  by  an 
inspector,  in  which  the  Deputy 
Administrator  has  reason  to  believe  the 
Mexican  fruit  fly  is  present,  or  that  the 
Deputy  Administrator  considers 
necessary  to  regulate  because  of  its 
proximity  to  the  Mexican  fruit  fly  or  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Mexican  fiTjit  fly  occurs. 

Less  than  an  entire  quarantined  State 
is  designated  as  a  regulated  area  only  if 
the  Deputy  Administrator  determines 
that  the  State  has  adopted  and  is 
enforcing  a  quarantine  or  regulation  that 
imposes  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 


are  substantially  the  same  as  those  that 
are  imposed  with  respect  to  the 
interstate  movement  of  the  articles  and 
the  designation  of  less  than  the  entire 
State  as  a  regulated  area  will  otherwise 
be  adequate  to  prevent  the  artificial 
interstate  spread  of  the  Mexican  fruit 
fly. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  APHIS  inspectors  reveal  that  a 
portion  of  San  Diego  County,  CA,  is 
infested  with  the  Mexican  fruit  fly. 

Accordingly,  to  prevent  the  spread  of 
the  Mexican  fruit  fly  to  noninfested 
areas  of  the  United  States,  we  are 
amending  the  regulations  in  §  301.64-3 
by  designating  that  portion  of  San  Diego 
County,  CA,  as  a  regulated  area  for  the 
Mexican  fruit  fly.  The  regulated  area  is 
described  in  detail  in  the  rule  portion  of 
this  document.  The  Deputy 
Administrator  has  determined  that  it  is 
not  necessary  to  designate  the  entire 
State  of  California  as  a  regulated  area. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the  Mexican 
fruit  fly  from  spreading  to  noninfested 
areas  of  the  United  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  [see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  rule  amends  the  Mexican  fruit 
fly  regulations  by  designating  a  portion 
of  San  Diego  County,  CA,  as  a  regulated 
area  and  resfricting  the  interstate 
movement  of  regulated  articles  from  that 
area.  This  action  is  necessary  to  prevent 


2680  Federal  Register/ Vol.  68,  No.  13 /Tuesday,  January  21.  2003 /Rules  and  Regulations 


the  spread  of  the  Mexican  fruit  fly  into 
noninfested  areas  of  the  United  States. 

This  emergency  situation  makes 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  impracticable.  We  are 
currently  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  final  regulatory  flexibility 
analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance    - 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  fde  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  interim  rule.  The 
site-specific  environmental  assessment 
provides  a  basis  for  the  conclusion  that 
the  implementation  of  integrated  pest 
management  to  eradicate  the  Mexican 
fruit  fly  will  not  have  a  significant 
impact  on  human  health  and  the  natural 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended  (42'U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 


impact  are  available  for  public 
inspection  in  our  reading  room 
(information  on  the  location  and  hours 
of  the  reading  room  is  provided  under 
the  heading  ADDRESSES  at  the  beginning 
of  this  document).  In  addition,  copies 
may  be  obtained  from  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501" 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part.  301  as  follows: 


-DOMESTIC  QUARANTINE 


PART  301- 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7711,  7712,  7714,  7731, 
7735.  77.51,  7752,  7753,  7754,  and  7760;  7 
CFR  2.22.  2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204.  Title  II,  Pub.  L.  106-113,  113  Stat. 
1.501A-293:  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203.  Title  II.  Pub. 
L.  106-224,  114  Slat.  400  (7  U.S.C.  1421 
note). 

2.  In  §  301.64-3,  paragraph  (c)  is 
amended  by  adding,  in  alphabetical 
order,  under  the  heading  "California," 
an  entr>'  for  San  Diego  County  to  read 
as  follows: 

§301.64-3    Regulated  areas. 

***** 

(c)  *   *   * 

California 

***** 

San  Diego  County:  That  portion  of 
San  Diego  County  in  the  Valley  Center 
area  bounded  by  a  line  as  follows: 
Beginning  at  the  intersection  of  State 
Highway  76  and  Rice  Canyon  Road; 
then  north  on  Rice  Canyon  Road  to 
Huntley  Road;  then  northeast  on 
Huntley  Road  to  Alex  Road;  then 
northeast  on  Alex  Road  to  Rainbow 
Crest  Road;  then  north,  northwest,  and 
north  on  Rainbow  Crest  Road  to 
Rainbow  Heights  Road;  then  north  on 
Rainbow  Heights  Road  to  Arouba  Road; 
then  southeast  on  Arouba  Road  to  Aruba 
Road;  then  northeast  on  Aruba  Road  to 


Pala  Temecula  Road;  then  north  on  Pala 
Temecula  Road  to  the  San  Diego  County 
boundary  line;  then  east  along  the  San 
Diego  County  boundary  line  to  the 
Cleveland  National  Forest  boundary 
line;  then  south,  east,  south,  east,  south, 
east,  northeast,  and  southeast  along  the 
Cleveland  National  Forest  boundary  line 
to  Nate  Harrison  Grade  Road;  then 
southwest,  northwest,  southeast,  west, 
southeast,  and  southwest  on  Nate 
Harrison  Grade  Road  to  Mesa  Drive 
North;  then  southeast,  northeast, 
southwest,  northeast,  and  southwest  on 
Mesa  Drive  North  to  State  Highway  76; 
then  northwest  on  State  Highway  76  to 
Lazy  H  Drive;  then  west  and  south  on 
Lazy  H  Drive  to  its  southernmost  point; 
then  southwest  along  an  imaginary  line 
from  the  southernmost  point  of  Lazy  H 
Drive  to  the  northernmost  point  of  The 
Yellow  Brick  Road;  then  south  on  The 
Yellow  Brick  Road  to  Fruitvale  Road; 
then  west  on  Fruitvale  Road  to  Mac  Tan 
Road;  then  south  on  Mac  Tan  Road  to 
Valley  Center  Road;  then  west, 
northwest,  west,  and  south  on  Valley 
Center  Road  to  Mirar  De  Valle  Road; 
then  west  on  Mirar  De  Valle  Road  to 
Alps  Way;  then  west  on  Alps  Way  to 
Cougar  Pass  Road;  then  northwest  on 
Cougar  Pass  Road  to  Meadow  Glen  Way 
East;  then  west,  north,  west,  and 
southwest  on  Meadow  Glen  Way  East  to 
Mountain  Meadow  Road;  then  north  on 
Mountain  Meadow  Road  to  Glenmeade 
Way;  then  west  and  southwest  on 
Glenmeade  Way  to  Sage  Hill  Way;  then 
west  on  Sage  Hill  Way  to  Meadow  Glen 
Way  West;  then  north,  west,  and 
northwest  on  Meadow  Glen  Way  West 
to  Welk  Highland  Drive;  then  northwest 
on  Welk  Highland  Drive  to  Welk  View 
Drive;  then  west,  north,  southwest, 
north,  southwest,  and  west  on  Welk 
View  Drive  to  Champagne  Boulevard; 
then  north  on  Champagne  Boulevard  to 
Old  Highway  395;  then  north  on  Old 
Highway  395  to  Dulin  Road;  then 
northeast  on  Dulin  Road  to  Shearer 
Crossing;  then  north  on  Shearer 
Crossing  to  Pankey  Road;  then  north  on 
Pankey  Road  to  State  Highway  76;  then 
northeast  on  State  Highway  76  to  the 
point  of  beginning. 
***** 

Done  in  Washington,  DC,  this  15th  day  of 
lanuary  2003. 
Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Ser\ice. 
IFR  Doc.  03-1214  Filed  1-17-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

7  CFR  Parts  318  and  319 
[Docket  No.  00-05»-1] 

Movement  and  Importation  of  Fruits 
and  Vegetables 

agency:  Animal  and  Plant  Health 

Inspection  Service. 

ACTION:  Interim  rule  and  request  for 

comments. 

SUMMARY:  We  are  amending  the 
regulations  that  govern  the  movement  of 
fruits  and  vegetables  from  Puerto  Rico 
and  the  U.S.  Virgin  Islands  to  require 
the  treatment  of  pigeon  peas  (fresh 
shelled  or  in  the  pod)  from  Puerto  Rico 
for  movement  into  any  other  area  of  the 
United  States.  In  addition,  we  are 
amending  the  regulations  to  require  the 
treatment  of  pigeon  peas  (fresh  shelled 
or  in  the  pod)  from  the  Dominican 
Republic  for  importation  into  any  area 
of  the  United  States  except  Puerto  Rico, 
and  to  prohibit  the  importation  of 
mangoes  from  the  British  Virgin  Islands 
into  the  U.S.  Virgin  Islands.  These 
actions  are  necessary  to  prevent  the 
infroduction  and  dissemination  of  plant 
pests  that  are  new  to  or  not  widely 
distributed  within  the  United  States. 
DATES:  This  interim  rule  is  effective 
January  21.  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
March  24,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  00-059-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  00-059-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  00-059-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 


ho 
he 


b9fore  coming. 


idays.  To  be  sure  someone  is  there  to 
p  you,  please  call  (202)  690-2817 


APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hesham  A.  Abuelnaga,  Import 
Specialist,  Phytosanitary  Issues 
Management  Team,  PPQ,  APHIS,  4700 
River  Road  Unit  140,  Riverdale.  MD 
20737-1236; (301)  734-5334. 
SUPPLEMENTARY  INFORMATION:   . 

Background 

The  regulations  in  "Subpart — Fruits 
and  Vegetables  froni  Puerto  Rico  or 
Virgin  Islands"  (7  CFR  318.58  through 
318.58-16)  are  designed  to  prevent  the 
dissemination  of  plant  pests,  including 
diseases,  from  Puerto  Rico  and  the  U.S. 
Virgin  Islands  into  other  parts  of  the 
United  States.  The  regulations  in 
"Subpart — Fruits  and  Vegetables"  (7 
CFR  319.56  through  319.56-8)  prohibit 
or  restrict  the  importation  of  fruits  and 
vegetables  into  the  United  States  from 
certain  parts  of  the  world  to  prevent  the 
introduction  and  dissemination  of  plant 
pests  that  are  new  to  or  not  widely 
distributed  within  the  United  States. 

In  this  document,  we  are  amending 
the  regulations  in  "Subpart — Fruits  and 
Vegetables  from  Puerto  Rico  or  Virgin 
Islands"  to  require  the  treatment  of 
pigeon  peas  (fresh  shelled  or  in  the  pod) 
from  Puerto  Rico  for  movement  into  any 
other  area  of  the  United  States.  In 
addition,  we  are  amending  the 
regulations  in  "Subpart — Fruits  and 
Vegetables"  to  require  the  treatment  of 
pigeon  peas  (fresh  shelled  or  in  the  pod) 
from  the  Dominican  Republic  for 
importation  into  any  area  of  the  United 
States,  except  Puerto  Rico,  and  to 
prohibit  the  importation  of  mangoes 
from  the  British  Virgin  Islands  into  the 
U.S.  Virgin  Islands.  We  believe  that 
these  actions  are  necessary  to  protect 
the  United  States  from  the  introduction 
or  spread  of  injurious  plant  pests. 

Pigeon  Peas  From  Puerto  Rico 

In  "Subpart — Fruits  and  Vegetables 
from  Puerto  Rico  or  Virgin  Islands," 
§  318.58-2,  among  other  things,  lists  the 
fruits  and  vegetables  that  are  considered 
regulated  articles  and  that  must  be 
moved  in  accordance  with  the 
requirements  of  that  section  because 
they  present  a  pest  risk  to  other  parts  of 
the  United  States. 

Pigeon  peas  in  the  pod  are  among  the 
fruits  and  vegetables  listed  in  §  318.58- 
2(b)(1)  that  may  be  moved  interstate 
from  Puerto  Rico  or  the  U.S.  Virgin 


Islands  when  they  are  free  from  plant    . 
litter,  meet  the  container  marking 
requirements  of  §  318.58-6,  and  have 
either  been  inspected  and  certified  by 
an  inspector  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  as 
being  free  from  injurious  insect 
infestation  or  have  been  subjected  to  a 
prescribed  treatment.  Further,  §318.58- 
2(b)(1)  provides  that  pigeon  peas  in  the 
pod  from  Puerto  Rico  and  the  U.S. 
Virgin  Islands  may  be  moved  to 
Baltimore,  MD,  and  Atlantic  Coast  ports 
north  of  Baltimore,  MD,  without 
treatment,  but  must  undergo  a 
prescribed  treatment  under  supervision 
of  an  inspector  if  moved  to  Pacific  Coast 
ports  or  to  Atlantic  Coast  ports  south  of 
Baltimore,  MD.  The  Plant  Protection 
and  Quarantine  (PPQ)  Treatment 
Manual,  which  is  incorporated  by 
reference  at  7  CFR  300.1,  lists  methyl 
bromide  fumigation  as  the  prescribed 
treatment  for  pigeon  peas  (fresh  shelled 
or  in  the  pod).  The  pest  of  concern  has 
been  Maruca  testulalis  (the  bean  pod 
borer). 

I     Similarly,  fresh  shelled  pigeon  peas 
from  Puerto  Rico  and  the  U.S.  Virgin 
Islands  are  among  the  fruits  and 
vegetables  listed  in  §  318.58-2(b)(2)  that 
may  be  moved  interstate  from  Puerto 
Rico  and  the  U.S.  Virgin  Islands  without 
meeting  the  certification,  marking, 
treatment,  or  other  requirements  of  the  ■ 
subpart  as  long  as  they  are  free  from    - 
planf  litter  and  soil.  The  fruits  and 
vegetables  listed  in  §  318.58-2(b)(2)  are, 
however,  subject  to  inspection,  either  in 
the  field  or  when  presented  for 
shipment,  as  an  inspector  may  require; 
if  injurious  insects  are  detected  in  the 
course  of  an  inspection,  the  movement 
of  the  fruit  or  vegetable  may  be 
prohibited  or  certification  and  treatment 
measures  may  be  required. 

Individuals  leaving  Puerto  Rico  and 
the  U.S.  Virgin  Islands  by  aircraft 
sometimes  take  pigeon  peas  (fresh 
shelled  or  in  the  pod)  to  other  parts  of 
the  United  States.  In  accordance  with 
§  318.58-10(a),  all  air  passengers  must 
offer  their  carry-on  and  check-in 
baggage  and  other  personal  effects  for 
inspection  by  APHIS  inspectors  prior  to 
boarding  flights  from  Puerto  Rico  or  the 
U.S.  Virgin  Islands  to  other  parts  of  the 
United  States,  except  Guam.  The 
purpose  of  the  inspections  is  to  ensure 
that  the  baggage  does  not  contain  any 
agricultural  articles  that  could  carry 
plant  pests  to  other  parts  of  the  United 
States. 

During  these  required  inspections, 
inspectors  have  detected 
Melanagromyza  obtusa  (pigeon  pea  pod 
fly)  in  untreated  pigeon  peas  (fresh 
shelled  and  in  the  pod)  from  Puerto 
Rico.  In  fact,  since  February  2000, 
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inspectors  have  intercepted  the  pigeon 
pea  pod  fly  over  300  times  during 
domestic  terminal  predeparture 
inspections  of  baggage  from  passengers 
destined  for  the  United  States  from 
Puerto  Rico.  The  pigeon  pea  pod  fly  is 
currently  widely  distributed  in  Asia  and 
Australasia,  and  surveys  are  ongoing  to 
determine  the  extent  of  its  distribution 
in  the  Caribbean  basin.  The  pigeon  pea 
pod  fly  is  a  serious  pest  of  pigeon  pea 
in  its  natural  range  and  could  be  of 
economic  concern  if  it  becomes 
established  in  North  America  outside 
the  Caribbean  basin. 

The  natural  range  for  the  pigeon  pea 
pod  fly  is  in  the  warmest  climatic 
zones — equatorial  and  tropical,  so  areas 
of  the  United  States  other  than  Puerto 
Rico  and  the  U.S.  Virgin  Islands  most  at 
risk  for  the  introduction  and 
establishment  of  this  pest  are  the 
warmer  southwestern  States,  southern 
Florida,  and  Hawaii.  Recent  studies 
have  shown  that  eggs,  larvae,  and  pupae 
can  develop  in  temperatures  ranging 
from  52  to  56  degrees  Fahrenheit, 
however,  and  the  pigeon  pea  pod  fly  has 
also  been  found  in  high  concentrations 
in  northern  India  and  Nepal,  both  of 
which  experience  cold  winters  where 
thetemperatures  range  from  20  to  50 
degrees  Fahrenheit.  This  wide 
geographic  distribution  outside  its 
natural  range  demonstrates  some 
adaptability  to  adverse  climatic 
conditions,  so  there  exists  a  moderate 
risk  for  the  introduction  and 
establishment  of  the  pigeon  pea  pod  fly 
in  the  more  temperate,  northern  States 
as  well. 

Although  the  pigeon  pea  pod  fly's 
primary  host  is  the  pigeon  pea,  it  has 
been  reported  on  alternate  host  plants  in 
other  coimtries  when  pigeon  pea  is 
unavailable.  Since  pigeon  pea  is  grown 
to  a  limited  extent  only  in  southern 
Florida,  the  potential  impact  of  this  pest 
on  the  continental  United  States  would 
depend  upon  its  ability  to  find  a 
suitable,  alternate  host.  Studies  into 
potential  alternate  hosts  for  the  pigeon 
pea  pod  fly  present  in  the  continental 
United  States,  including  kidney  bean,   • 
chick  pea,  and  black-eyed  pea,  are 
ongoing  but  no  findings  have  been 
confirmed. 

Considering  that  the  pigeon  pea  pod 
fly  is  now  established  in  the  Caribbean 
even  though  its  natural  range  is  Asia 
and  Australasia,  this  pest  has 
demonstrated  an  ability  to  disperse  and 
to  establish  itself  readily  if  suitable 
hosts  and  climate  are  present.  The  pest's 
apparent  climatic  adaptability,  as 
discussed  above,  combined  with  its 
ability  to  survive  on  secondary  hosts, 
could  lead  to  its  establishment  in  the 
continental  United  States  despite  the 


fact  that  pigeon  pea  is  not  commercially 
grown  here.  The  potential  impact  of  the 
establishment  of  this  pest  is  difficult  to 
predict,  but  it  has  a  devastating  effect  on 
its  primary  host  in  its  natural  range. 

To  prevent  the  spread  of  the  pigeon 
pea  pod  fly  into  additional  areas  of  the 
United  States,  this  interim  rule  requires 
all  pigeon  peas  {fresh  shelled  or  in  the 
pod)  from  Puerto  Rico  to  be  treated  with 
methyl  bromide,  which  is  known  to  be 
effective  against  the  pigeon  pea  pod  fly, 
for  movement  into  any  other  part  of  the 
United  States.  This  rule  places  the 
mandatory  treatment  requirement  for 
pigeon  peas  from  Puerto  Rico  in  a  new 
paragraph  (b)(4)  in  §  318.58-2.  In 
conjunction  with  this  change,  we  have 
amended  §  318.58-2(b)(l)  and  (b)(2)  so 
that  the  requirements  for  pigeon  peas  in 
those  paragraphs  now  apply  only  to 
pigeon  peas  from  the  U.S.  Virgin 
Islands. 

Prior  to  this  interim  rule,  §  318.58(c) 
allowed  unrestricted  movement  of  all 
fruits  or  vegetables  in  either  direction 
between  Puerto  Rico  and  the  U.S.  Virgin 
Islands.  At  this  time,  the  pigeon  pea  pod 
fly  has  not  been  detected  in  the  U.S. 
Virgin  Islands;  therefore,  we  are 
amending  §  318.58(c)  to  specify  that  the 
movement  of  pigeon  peas  (fresh  shelled 
or  in  the  pod)  from  Puerto  Rico  to  the 
U.S.  Virgin  Islands  is  restricted,  in 
accordance  with  §  318.58-2(b)(4). 

Pigeon  Peas  From  the  Dominican 
Republic 

In  "Subpart— Fruits  and  Vegetables," 
paragraph  (e)  of  §  319.56-2  provides 
conditions  under  which  fruits  or 
vegetables  that  are  not  otherwise 
restricted  by  quarantines  or  other  orders 
may  be  imported.  Under  §  319.56-2(e), 
such  fruits  and  vegetables  may  be 
imported  under  a  permit  if,  among  other 
things,  the  fruits  or  vegetables  are  not 
attacked  in  the  country  of  origin  by 
injurious  insects,  including  fruit  and 
melon  flies  [Tephhtidae). 

Until  recently,  imtreated  pigeon  peas 
(fresh  shelled  or  in  the  pod)  from  the 
Dominican  Republic  were  allowed  to  be 
imported  into  the  United  States  under 
permit  in  accordance  with  §  319.56- 
2(e).  Although  no  commercial 
shipments  of  pigeon  peas  have  been 
exported  to  the  United  States  from  the 
Dominican  Republic  in  over  a  decade, 
individuals  arriving  in  the  United  States 
from  the  Dominican  Republic 
sometimes  bring  pigeon  peas  in  their 
baggage,  which  is  subject  to  inspection 
by  USDA  inspectors  in  accordance  with 
§  319.56-7.  During  these  inspections, 
USDA  inspectors  have  detected  the 
pigeon  pea  pod  fly  in  pigeon  peas  (fresh 
shelled  and  in  the  pod)  from  the 
Dominican  Republic. 


To  prevent  the  introduction  of  the 
pigeon  pea  pod  fly  from  the  Dominican 
Republic  into  noninfested  areas  of  the 
United  States,  this  interim  rule  requires 
that  pigeon  peas  (fresh  shelled  or  in  the 
pod)  from  the  Dominican  Republic  be 
treated  with  methyl  bromide  for 
importation  into  the  United  States.  We 
are  adding  this  requirement  to  §  319.56- 
2x(a),  which  lists  fruits  and  vegetables 
that  may  be  imported  only  if  treated  in 
accordance  with  the  PPQ  Treatment 
Manual.  However,  because  pigeon  pea 
pod  fly  exists  in  Puerto  Rico,  we  will 
not  require  pigeon  peas  (fresh  shelled  or 
in  the  pod)  from  the  Dominican 
Republic  to  be  treated  for  importation 
into  Puerto  Rico. 

Mangoes  From  the  British  Virgin  Islands 

In  accordance  with  §  319.56-2(d), 
fruits  and  vegetables  from  the  British 
Virgin  Islands  may  be  imported  into  the 
U.S.  Virgin  Islands  without  a  permit,  or 
other  restriction,  subject  to  the 
requirements  in  §  319.56-J6.  Under 
§  319.56-6,  all  imported  fruits  and 
vegetables,  as  a  condition  of  entry,  are 
subject  to  inspection,  disinfection,  or 
both,  at  the  port  of  first  arrival,  as  may 
be  required  by  a  USDA  inspector  to 
detect  and  eliminate  plant  pests. 

The  mango  seed  weevil  [Sternochetus 
mangiferae)  is  a  pest  of  mangoes  that  is 
undetectable  until  the  larvae  tuimel 
their  way  out  of  the  seed,  which  can 
make  visual  detection  difficult. 
However,  USDA  inspectors  in  the  U.S. 
Virgin  Islands  have  detected  the  mango 
seed  weevil  on  a  regular  basis  in 
shipments  of  mangoes  from  the  British 
Virgin  Islands. 

In  order  to  ensure  that  the  mango  seed 
we«rvil  is  not  introduced  into  the  U.S. 
Virgin  Islands,  we  are  amending 
§  319.56-2(d)  to  prohibit  the 
importation  of  mangoes  from  the  British 
Virgin  Islands  into  the  U.S.  Virgin 
Islands.  Although  we  recently  approved 
an  irradiation  treatment  for  mangoes, 
which  has  been  shown  to  eliminate  the 
mango  seed  weevil,  we  chose 
prohibition  in  this  case  because  there 
does  not  appear  to  be  commercial 
shipment  of  mangoes  or  other  fruits  and 
vegetables  from  the  British  Virgin 
Islands  to  the  U.S.  Virgin  Islands  that 
would  support  an  irradiation  facility  in 
the  British  Virgin  Islands.  If,  at  a  later 
date,  an  approved  irradiation  facility  is 
built  and  operated  under  a  compliance 
agreement  in  accordance  with  the 
regulations  in  §  305.2,  we  will 
reconsider  this  prohibition. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the 
introduction  of  the  pigeon  pea  pod  fly 


and  the  mango  seed  weevil  into 
noninfested  areas  of  the  United  States 
where  those  pests  could  become 
established.  Under  these  circumstances, 
thfl  Administrator  has  determined  that 
prior  notice  and  opportunity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  rule  requires  the  treatment  of 
pigeon  peas  (fresh  shelled  and  in  the 
pod)  from  Puerto  Rico  for  movement 
into  any  other  area  of  the  United  States. 
In  addition,  this  rule  requires  the 
treatment  of  pigeon  peas  (fresh  shelled 
and  in  the  pod)  from  the  Dominican 
Republic  for  importation  into  the  United 
States,  except  Puerto  Rico.  This  rule 
also  prohibits  the  importation  of 
mengoes  from  the  British  Virgin  Islands 
into  the  U.S.  Virgin  Islands.  We  believe 
that  these  actions  are  necessary  to 
protect  the  United  States  from  the 
spread  of  injurious  plant  pests. 

Pigeon  Peas  From  Puerto  Rico 

prior  to  this  interim  rule,  pigeon  peas 
(in  the  pod)  from  Puerto  Rico  \vere 
required  to  be  treated  only  if  they  were 
moved  to  Pacific  Coast  ports  or  to 
Atlantic  Coast  ports  south  of  Baltimore, 
MD,  and  pigeon  peas  (fresh  shelled) 
from  Puerto  Rico  were  required  to  be 
treated  only  if  found  to  be  infested  with 
injurious  insects.  This  rule  requires  the 
treatment  of  pigeon  peas  (fresh  shelled 
or  in  the  pod)  from  Puerto  Rico  for 
movement  into  any  other  area  of  the 
United  States  to  prevent  the  spread  of 
the  pigeon  pea  pod  fly. 

We  ao  not  believe  that  this  change 
will  have  a  significant  economic  effect 
on  small  entities  in  the  United  States.  In 
Puerto  Rico,  pigeon  peas  are  a  backyard 
product  and  are  consumed 
domestically.  During  the  last  9  years  of 
reported  data,  the  production  of  pigeon 
peas  in  Puerto  Rico  fluctuated  from 
2,119  metric  tons  in  1993,  to  454  metric 
tons  in  1996,  to  1,062  metric  tons  in 


1998  and  1999,  and  then  remained 
steady  at  1,060  metric  tons  in  2000  and 
2001.  In  1993,  there  were  1,166  farms  in 
Puerto  Rico  planted  with  pigeon  peas; 
however,  the  1998  U.S.  Census  of  . 
Agriculture  reported  that  there  were  660 
farms  in  Puerto  Rico  planted  with 
pigeon  peas,  a  43  percent  decline  in  5 
years  in  the  number  of  farms  planted 
with  pigeon  peas.  During  this  time, 
there  were  no  reported  commercial 
shipments  from  Puerto  Rico  into  other 
areas  of  the  United  States  or  to  foreign 
destinations. 

Pigeon  Peas  From  the  Dominican 
Republic 

Prior  to  this  interim  rule,  untreated 
pigeon  peas  (fresh  shelled  or  in  the  pod) 
from  the  Dominican  Republic  could  be 
imported  into  the  United  States  subject 
to  inspection  and  disinfection  at  the 
port  of  first  arrival.  This  rule  requires 
the  treatment  of  pigeon  peas  (fresh 
shelled  or  in  the  pod)  from  the 
Dominican  Republic  for  importation 
into  any  area  of  the  United  States  except 
Puerto  Rico,  to  prevent  the  introduction 
of  the  pigeon  pea  pod  fly  into 
noninfested  areas  of  the  United  States. 

We  do  not  believe  that  this  change 
will  have  a  significant  economic  effect 
on  small  entities  in  the  United  States.  In 
1986,  734  metric  tons  of  pigeon  peas 
from  the  Dominican  Republic  were 
imported  into  the  United  States,  and  in 
1991, 12  metric  tons  of  pigeon  peas  from 
the  Dominican  Republic  were  imported 
into  the  United  States.  Since  1991,  there 
have  been  no  reported  conunercial 
imports  of  pigeon  peas  from  the 
Dominican  Republic  into  the  United 
States. 

Mangoes  From  the  British  Virgin 
Islands 

Until  recently,  mangoes  from  the 
British  Virgin  Islands  were  allowed  to 
be  imported  into  the  U.S.  Virgin  Islands 
without  treatment.  However,  due  to  the 
detection  of  the  mango  seed  weevil  in 
mangoes  from  the  British  Virgin  Islands, 
we  are  prohibiting  the  importation  of 
mangoes  from  the  British  Virgin  Islands 
into  the  U.S.  Virgin  Islands.  Although 
we  recently  approved  an  irradiation 
treatment  that  is  effective  for  mango 
seed  weevil,  there  is  currently  no 
irradiation  treatment  facility  in  the 
British  Virgin  Islands  capable  of  treating 
the  mangoes  in  accordance  with  the 
phytosanitary  regulations  in  §  305.2. 

We  do  not  believe  that  this  change 
will  have  a  significant  economic  effect 
on  small  entities  in  the  United  States 
because  there  is  apparently  no 
commercial  movement  of  mangdes  from 
the  British  Virgin  Islands  to  the  U.S. 
Virgin  Islands. 


Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

7CFRPart318 

Cotton,  Cottonseeds,  Fruits,  Guam,' 
Hawaii,  Plant  diseases  and  pests,  Puerto 
Rico,  Quarantine,  Transportation, 
Vegetables,  Virgin  Islands. 

7CFRPart319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Logs,  Nursery  Stock,  Plant 
diseases  and  pests.  Quarantine,     " 
Reporting  and  recordkeeping 
requirements,  Rice,  Vegetables. 

Accordingly,  we  are  amending  7  CFR 
parts  318  and  319  as  follows: 

PART  31 S— HAWAIIAN  AND 
TERRITORIAL  QUARANTINE  NOTICES 

1.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7711.  7712,  7714,  7731, 
7754,  and  7756;  7  CFR  2.22.  2.80.  and  371.3. 

2.  In  §318.58,  paragraph  (c)  is  revised 
to  read  as  follows: 

§318.58    Notice  of  quarantine. 

***** 

(c)  Except  for  pigeon  peas  (fresh 
shelled  or  in  the  pod)  moved  from 
Puerto  Rico  to  the  U.S.  Virgin  Islands, 
which  must  meet  the  requirements  of 
§  318.58-2(b)(4),  no  restrictions  are 
placed  on  the  movement  of  fruits  or 
vegetables  in  either  direction  between 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 


3.  Section  318.58-2  is  amended  as 
follows: 

a.  By  revising  paragraph  (b)(1)  to  read 
as  set  forth  below. 

b.  In  paragraph  (b)(2),  by  removing 
from  the  list  the  words  "Pigeonpea 
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(fresh  shelled)"  and  adding  the  words 
"Pigeon  peas  (fresh  shelled)  from  the 
U.S.  Virgin  Islands"  in  their  place. 

c.  By  adding  a  new  paragraph  (b)(4)  to 
read  as  set  forth  below. 

§  31 8.58-2    Regulated  articles. 

***** 

(b)  *   *   * 

(1)  Subject  to  the  conditions  provided 
in  this  section,  and  to  any  treatment 
prescribed  by  the  Administrator,  the 
following  fruits  and  vegetables  may  be 
moved  when  they  are  free  from  plant 
litter,  are  marked  in  compliance  with 
§  318.58-6.  and  have  been  inspected  by 
an  inspector  and  certified  by  the 
inspector  to  be  free  from  injurious  insect 
infestation  (including  the  West  Indian    • 
fruit  fly  and  the  bean  pod  borer)  or  to 
have  been  given  prescribed  treatment: 

Citrus  fruits  (orange,  grapefruit, 
lemon,  citron,  and  lime); 

Corn  (sweet  com  on  cob): 

Mangoes  (Mangifera  spp.).  no  larger 
than  size  8  (no  more  than  700  g  each), 
when  treated  as  prescribed  in  the  Plant 
Protection  and  Quarantine  Treatment 
Manual,  which  is  incorporated  by 
reference  at  §  300.1  of  this  chapter; 
Peppers: 

Pigeon  peas  (in  the  pod)  from  the  U.S. 
Virgin  Islands  and  string  beans,  lima 


beans,  faba  beans,  and  fresh  okra  from 
Puerto  Rico  or  the  U.S.  Virgin  Islands." 

***** 

(4)  Pigeon  peas  (fresh  shelled  or  in  the 
pod)  from  Puerto  Rico  may  be  moved  to 
any  other  area  of  the  United  States  only 
if  treated  in  accordance  with  the  Plant 
Protection  and  Quarantine  Treatment 
Manual. 

§318.58-43    [Amended] 

4.  Section  318.58-4a  is  amended-by 
redesignating  footnote  1  and  its 
reference  in  the  text  as  footnote  2. 

§318.58-12    [Amended] 

5.  Section  318.58-12  is  amended  by 
redesignating  footnotes  2  and  3  and 
their  references  in  the  text  as  footnotes 
3  and  4 .  respectively. 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

6.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C,  166,  450,  7711-7714. 
7718.  7731.  77.32.  and  7751-7754;  21  U.S.C. 
136  and  136a;  7  CFR  2.22,  2.80.  and  371.3. 

7.  In  §  319.56-2.  paragraph  (d)  is 
revised  to  read  as  follows: 


§  319.56-2    Restrictions  on  entry  of  fruits 
and  vegetables. 

***** 

(d)  Fruits  and  vegetables  grown  in  the 
British  Virgin  Islands  may  be  imported 
into  the  U.S.  Virgin  Islands  without 
further  permit  other  than  the 
authorization  contained  in  this 
paragraph  but  subject  to  the 
requirements  of  paragraph  (a)  of  this 
section,  and  of  §§  319.56-5,  319.56-6, 
and  319.56-7,  except  that: 

(1)  Such  fruits  and  vegetables  are 
exempted  from  the  notice  of  arrival 
requirements  of  §  319.56-5  when  an 
inspector  finds  that  equivalent 
information  is  obtainable  from  the  U.S. 
Customs  Service;  and 

(2)  Mangoes  grown  in  the  British 
Virgin  Islands  are  prohibited  entry  into 
the  U.S.  Virgin  Islands. 
***** 

8.  In  §  319.56-2X,  paragraph  (a),  the 
table  is  amended  by  adding,  in 
alphabetical  order,  an  entry  for  pigeon 
peas  from  the  Dominican  Republic  to 
read  as  follows: 

§319.56-2x    Administrative  instructions; 
conditions  governing  the  entry  of  certain 
fruits  and  vegetables  for  which  treatment  is 
required. 

(a)  *   *  *     . 


Country/locality 


Common  name 


Botanical  name 


Plant  part(s) 


Dominican  Republic 


Pigeon  peas Cajanus  cajan 


Pod  of  shelled  (Treatment  not  required  for  pigeon  peas 
(in  the  pod  or  fresh  shelled)  imported  into  Puerto 
Rico.) 


Done  in  Washington,  DC,  this  14th  day  of 
January  2003. 
Peter  Fernandez. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-1211  Filed  1-17-03;  8:45  am) 

BILLING  CODE  3410-34-P 


I  These  products  will  be  certified  for  ninvemenl 
to  Pacific  Coast  ports  or  to  Atlantic  Coast  ports 
south  of  Baltimore.  MD,  only  when  they  have  been 
treated  as  prescribed  in  the  Plant  Protection  and 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
[Docket  No.  00-068-3] 

Cold  Treatment  for  Fresh  Fruits;  Port 
of  Corpus  ChristI,  TX 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  to  allow,  under  certain 
conditions,  the  cold  treatment  of 
imported  fruit  upon  arrival  at  the 
maritime  port  of  Corpus  Christi,  TX.  We 


Quarantine  Treatment  Manual.  Such  products  may 
be  certified  for  movement  to  Baltimore,  MD.  and 
Atlantic  Coast  ports  north  of  Baltimore  without 
such  treatment,  but  untreated  fresh  okra  may  be  so 


have  determined  that  there  are 
biological  barriers  at  this  port  that,  along 
with  certain  safeguards,  would  prevent 
the  introduction  of  fruit  flies  and  other 
insect  pests  into  the  United  States  in  the 
unlikely  event  that  they  escape  from 
shipments  of  fruit  before  the  fruit 
undergoes  cold  treatment.  This  action 
will  facilitate  the  importation  of  fruit 
requiring  cold  treatment  while 
continuing  to  provide  protection  against 
fruit  flies  and  other  insect  pests  into  the 
United  States. 

EFFECTIVE  DATE:  January  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Inder  P.  Gadh,  Import  Specialist,  PPQ, 
APHIS,  4700  River  Road  Unit  140, 
Riverdale,  MD  20737-1236;  (301)  734- 
6799. 


certified  only  for  immediate  processint;  or 
consumption  in  these  northern  areas. 
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SUPPLEMENTARY  INFORMATION: 

Background 

The  fruits  and  vegetables  regulations 
in  7  CFR  319.56  through  319.56-8 
(referred  to  below  as  the  regulations), 
prohibit  or  restrict  the  importation  of 
fruits  and  vegetables  to  prevent  the 
introduction  or  dissemination  of 
quarantine  pests,  including  fruit  flies, 
that  are  new  or  not  widely  distributed 
in  the  United  States.  The  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
of  the  U.S.  Department  of  Agriculture 
administers  these  regulations. 

Under  the  regulations,  APHIS  allows 
certain  fruits  to  be  imported  into  the 
United  States  if  they  undergo  sustained 
refrigeration  (cold  treatment)  sufficient 
to  kill  certain  insect  pests.  Cold 
treatment  temperatures  and  the  duration 
of  treatment  vary  according  to' the  type 
of  fruit  and  the  pests  involved.  Detailed 
cold  treatment  procedures  may  be  found 
in  the  Plant  Protection  and  Quarantine 
Treatment  Manual,  which  is 
incorporated  by  reference  into  the 
regulations  at  7  CFR  300.1. 

Most  imported  fruit  that  requires  cold 
treatment  undergoes  cold  treatment 
while  in  transit  to  the  United  States. 
However,  APHIS  also  allows  imported 
&uit  to  undergo  cold  treatment  at  an 
approved  cold  treatment  facility  in 
either  the  country  of  origin  or  after 
arrival  in  the  United  States  at  certain 
ports  designated  by  APHIS  in  §  319.56- 
2d(b)(l)  of  the  regulations. 

On  June  1 ,  2001 ,  we  published  in  the 
Federal  Register  (66  FR  29735-29739, 
Docket  No.  00-068-1),  a  proposal  to 
amend  the  regulations  to  allow,  under 
certain  conditions,  the  cold  treatment  of 
imported  fruit  upon  arrival  at  the  port 
of  Corpus  Christi,  TX.  The  proposal  was 
based  on  our  determination  that  there 
are  biological  barriers  at  this  port  that, 
along  with  certain  safeguards,  would 
prevent  the  introduction  of  fruit  flies 
and  other  insect  pests  into  the  United 
States  in  the  unlikely  event  that  they 
escape  from  shipments  of  fruit  before 
the  fruit  undergoes  cold  treatment.  In 
that  proposed  rule,  we  also  proposed  to 
correct  several  outdated  references  in 
the  regulations  to  the  "Bureau  of 
Customs"  and  "Collector  of  Customs" 
and  to  correct  the  locations  provided  for 
Baltimore- Washington  International  and 
Dulles  International  Airports. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  July  31, 
2001.  We  received  three  comments  by 
that  date.  They  were  from  the  director 
of  the  Port  of  Corpus  Christi,  TX,  an 
importer,  and  a  representative  of  State 
government.  Two  commenters  were  in 
favor  of  oiu-  proposal  and  agreed  with 


the  rationale  we  presented  in  the 
proposed  rule. 

The  third  commenter  suggested  that 
the  treatment  of  imported  fruit  should 
be  forbidden  anywhere  in  the  southern 
United  States  because  this  region  is 
especially  vulnerable  to  fruit  fly 
infestation.  Also,  this  commenter  noted 
that  many  U.S.  trading  partners  require, 
as  a  condition  of  .entry,  that  treatment  of 
all  commodity  imports  be  completed  in 
the  country  of  origin  or  en  route,  and  do 
not  permit  treatment  at  the  port  of  entry. 

We  have  carefully  considered  the 
potential  risks  associated  with  allowing 
the  cold  treatment  of  imported  fruits 
and  vegetables  at  the  Port  of  Corpus 
Christi,  TX,  and  have  determined  that 
the  biological  barriers  present  in  the 
area  of  this  port,  along  with  the 
safeguards  described  in  the  proposed 
rule,  would  prevent  the  introduction  of 
fruit  flies  and  other  insect  pests  in  the 
unlikely  event  that  they  escape  from  a 
shipment  of  imported  fruit  before  the 
fruit  undergoes  cold  treatment.  As  noted 
in  the  proposed  rule,  this  determination 
is  based  on  a  1994  document  prepared 
by  APHIS  assessing  the  pest  risks 
associated  with  allowing  cold  treatment 
of  tropical  fruit  fly  host  materials  at 
certain  U.S.  ports,  as  well  as  on  a 
specific  analysis  of  conditions  at  the 
Port  of  Corpus  Christi.  The  1994 
document  established  risk  groups  for 
many  ports  in  the  United  States, 
including  Corpus  Christi,  TX. 
Assignment  of  a  port  to  a  particular  risk 
group  was  based  on  a  number  of  criteria, 
including  the  individual  port's  latitude, 
microclimate,  immediate  host 
availability,  and  past  friiit  fly 
introductions.  The  proposed  risk 
mitigation  measures  for  the  Port  of 
Corpus  Christi  were  tailored  to  the  level 
of  risk  assigned  by  that  1994  document. 
(Copies  of  this  risk  assessment 
document  may  be  obtained  by  writing  to 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT.)  Although  other 
countries  may  have  different 
requirements  regarding  where  and  when 
treatments  are  to  be  conducted,  APHIS* 
regulations  have  provided  for  cold 
treatment  after  arrival  for  more  than  30 
years.  We  acknowledge  that  conducting 
cold  treatment  of  imported  fruit  at  a  port 
in  the  southern  United  States  such  as 
Corpus  Christi,  TX,  presents  different 
risks  than  at  ports  in  the  northern 
United  States,  but  we  have  found 
through  experience  that  those  risks  can 
be  successfully  managed. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  without  change. 


Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the  - 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  rule  allows,  under  certain 
conditions,  the  cold  treatment  of 
imported  fruit  upon  arrival  at  the  Port 
of  Corpus  Christi,  TX.  Making  this 
action  effective  immediately  will 
facilitate  the  importation  of  imported 
fruit  requfring  cold  treatment  while 
continuing  to  provide  protection  against 
the  introduction  of  fruit  flies  and  other 
quarantine  pests  into  the  United  States. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  rule 
should  be  effective  upon  publication  in 
the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  final  rule  amends  the  regulations 
governing  the  importation  of  fruits  and 
vegetables  to  allow,  under  certain 
conditions,  the  cold  treatment  of 
imported  fruit  at  the  Port  of  Corpus 
Christi,  TX,  where  a  new  cold  treatment 
facility  has  been  constructed.  This 
action  will  facilitate  the  importation  of 
fruit  requiring  cold  treatment  while 
continuing  to  provide  protection  against 
the  introduction  of  fruit  flies  and  other 
quarantine  pests  into  the  United  States. 

In  accordance  with  5  U.S.C.  603.  we 
have  performed  a  final  regulatory 
flexibility  analysis,  which  is  set  out 
below,  regarding  the  effects  of  this  rule 
on  small  entities.  The  initial  regulatory 
flexibility  analysis  in  our  proposed  rule 
stated  that  we  did  not  have  all  the  data 
necessary  for  a  comprehensive  analysis 
of  the  potential  effects  of  this  rule  on 
small  entities.  Therefore,  we  invited 
comments  concerning  potential  « 

economic  effects,  particularly  the 
number  and  kind  of  small  entities  that 
might  incur  benefits  or  costs.  We  did 
not  receive  any  comments  providing  the 
data  we  requested. 

The  port  of  Corpus  Christi,  located 
along  the  Texas  coast  on  the  Gulf  of 
Mexico,  is  connected  to  both  U.S.  and 
Mexican  markets  through  several  State 
and  interstate  highways  as  well  as  by 
rail  service  from  three  rail  carriers, 
which  all  have  access  to  the  docks.  The 
facility  at  the  port  of  Corpus  Christi  that 
would  be  used  for  cold  treatment  has 
295,500  square  feet  of  covered  dockside 
storage  and  a  state-of-the-art  refrigerated 
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warehouse  with  a  100,000  square- foot 
capacity.  This  cold  storage  and 
treatment  facility,  completed  in  August 
2000,  includes  three  rooms  with 
freezing  and  chilling  capacities,  and 
temperature-controlled  rail  and  truck 
docks.  A  study  conducted  by  the  port 
authority  of  Corpus  Christi  predicts  that 
by  the  year  2010,  national  container 
traffic  will  top  2.75  million  transit  and 
exit  units  (TEU's)  and  that  the  port  of 
Corpus  Christi  could  capture  a 
throughput  of  820,000  TEU's: 

The  port  authority  expects  that  it 
would  receive  commodity  imports  from 
several  countries  throughout  Central 
and  South  America  in  addition  to  New 
Zealand  and  South  Africa.  The  annual 
collective  estimated  value  of 
commodities  expected  to  be  cold  treated 
at  the  facility  is  nearly  $131.7  million. 

EfTect  on  Small  Entities 

According  to  the  Small  Business 
Administration,  a  small  entity  involved 
in  the  wholesale  trade  of  fresh  fruits  is 
one  that  employs  no  more  than  100 
people.  While  small  entities  will  likely 
benefit  from  being  able  to  cold  treat 
commodities  at  the  port  of  Corpus 
Christi,  the  number  of  these  entities  and 
the  extent  to  which  they  might  benefit 
are  unknown.  Additionally,  import  and 
transport  companies  in  the  region  can 
be  expected  to  handle  increased  traffic 
in  fruits  and  vegetables,  as  indicated  by 
the  projected  figures  provided  by 
exporters  in  Latin  America  and  South 
Africa;  consequently,  we  expect  local 
employment  opportunities  to  increase. 
*  Given  these  considerations,  we  expect 
that  the  overall-economic  effect  of  this 
rule  will  be  positive. 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  (see  "Paperwork 
Reduction  Act"  below). 

Executive  Order  12988 

This  final  rule  allows  fresh  fruit  to  be 
imported  into  the  United  States  for  cold 
treatment  at  the  maritime  port  of  Corpus 
Christi.  TX.  State  and  local  laws  and 
regulations  regarding  fruit  imported 
under  this  rule  would  be  preempted 
while  the  fruit  is  in  foreign  commerce. 
Fresh  fruit  is  generally  imported  for 
immediate  distribution  and  sale  to  the 
consuming  public  and  would  remain  in 
foreign  commerce  until  sold  to  the 
ultimate  consumer.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  No  retroactive  effect  will  be 
given  to  this  rule,  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging-this  rule. 


Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  319 

Bees.  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Nursery  Stock,  Plant  Diseases 
and  pest.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166,  450,  7711-7714. 
7718,  77.31,  7732.  and  7751-7754:  21  U.S.C. 
136  and  136a;  7  CFR  2.22,  2.80,  .ind  371.3. 

2.  Section  319.56-2d  is  amended  as 
follows: 

a.  In  paragraph  (b)(1),  the  words 
"Corpus  Christi,  TX,"  are  added 
immediately  before  the  words  "and 
Gulfport.  MS";  the  words  "Airport, 
Baltimore,  MD,"  are  added  after  the 
words  "Baltimore-Washington 
International";  and  the  words  "airports, 
Washington.  DC"  are  removed  and  the 
words  "Airport,  Chantilly,  VA"  added 
in  their  place. 

b.  In  paragraph  (b){5){iii),  the  words 
"Collector  of  Customs"  is  removed  and 
the  words  "Customs  Service"  added  in 
their  place. 

c.  In  paragraphs  (b)(5)(iv)(B), 
{b)(5)(v)(B),  arfd  {b)(5)(vi)(B).  the  words 
"Bureau  of  Customs"  are  removed  each 
time  they  occur  and  the  words  "U.S. 
Customs  Service"  added  in  their  place. 

d.  The  introductory  text  of  paragraph 
(b)(5)(vii)  is  revised. 

e.  In  paragraph  {b)(5){vii)(A),  the 
words  "at  the  port  of  Gulfport,  MS"  are 
removed. 

f.  In  paragraph  (b)(5)(vii)(C),  the 
words  "Bureau  of  Customs"  are 
removed  and  the  words  "U.S.  Customs 
Service"  added  in  their  place. 

g.  Paragraph  (b)(5)(vii)(H)  is  revised. 
The  amended  text  reads  as  follows: 

§  31 9.56-2d    Administrative  instructions 
for  cold  treatment  of  certain  imported  fruits. 

***** 

(b)*  *  * 

(5)  *  *  * 

(vii)  Special  requirements  for  the 
maritime  ports  of  Gulfport,  MS,  and 
Corpus  Christi,  TX.  Shipments  of  fruit 
arriving  at  the  ports  of  Gulfport,  MS. 
and  Corpus  Christi,  TX,  for  cold 
treatment,  in  addition  to  meeting  all  of 


the  requirements  in  paragraphs  (b)(5)(i) 
through  (b)(5)(iii)  of  this  section,  must 
meet  the  following  special  conditions: 
***** 

(H)  Blacklights  or  sticky  paper  must 
be  used  within  the  cold  treatment 
facility,  and  other  trapping  methods, 
including  Jackson/methyl  eugenol  and 
McPhail  traps,  must  be  used  within  the 
4  square  miles  surrounding  the  cold 
treatment  facility  at  the  maritime  port  of 
Gulfport,  MS,  and  within  the  5  square 
miles  surrounding  the  cold  treatment 
facility  at  the  maritime  port  of  Corpus 
Christi.  TX. 
*         *         *     '  I  *         * 

Done  in  Washington,  DC,  this  14th  day  of 
lanuary  2003. 
Peter  Fernandez. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  03-1212  Filed  1-17-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 

RIN3150-AH05 

List  of  Approved  Spent  Fuel  Storage 
Casks:  VSC-24  Revision;  Confirmation 
of  Effective  Date 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule;  confirmation  of 

effective  date. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  is  confirming  the 
effective  date  of  February  3.  2003,  for 
the  direct  final  rule  that  appeared  in  the 
Federal  Register  of  November  20,  2002 
(67  FR  69987).  This  direct  final  rule 
amended  the  NRC's  regulations  by 
revising  the  Pacific  Sierra  Nuclear 
Associates  VSC-24  system  listing 
within  the  "List  of  approved  spent  fuel 
storage  casks"  to  include  Amendment 
No.  4  to  Certificate  of  Compliance  No. 
1007.  This  document  confirms  the 
effective  date. 

DATES:  The  effective  date  of  February  3, 
2003,  is  confirmed  for  this  direct  final 
rule. 

ADDRESSES:  Documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRG 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  These 
same  documents  may  also  be  viewed 
and  downloaded  electronically  via  the 
rulemaking  Web  site  (http:// 
ruleforum.llnl.gov).  For  information 
about  the  interactive  rulemaking  Web 
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site,  contact  Ms.  Carol  Gallagher  (301) 
415-5905;  e-mail  CAG@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jayne  M.  McCausland,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-6219  (email:  jmm2@nrc.gov). 
SUPPLEMENTARY  INFORMATION:  On 
November  20,  2002  (67  FR  69987),  the 
NRC  published  in  the  Federal  Register 
a  direct  final  rule  amending  its 
regulations  in  10  CFR  Part  72  to  revise 
the  Pacific  Sierra  Nuclear  Associates 
VSC-24  system  listing  within  the  "List 
of  approved  spent  fuel  storage  casks"  to 
include  Amendment  No.  4  to  Certificate 
of  Compliance  No.  1007.  Amendment 
Uo.  4  modifies  the  present  cask  system 
design  to  permit  the  storage  of  different 
specific  fuel  control  elements  as  integral 
components  to  fuel  assemblies  under  a 
general  license.  In  addition. 
Amendment  No.  4  amends  Technical 
Specification  (TS)  1.1.1  to  change  the 
flood  condition  velocity  from  7.62 
meters  per  second  (m/s)  [25  feet  per 
second  (ft/s)]  to  5.39  m/s  (17.7  ft/s);  TS 
1.2.1,  1.2.4,  and  1.2.6  to  address  the 
additional  fuel  control  elements 
approved  for  storage,  and  deletes  TS 
1.2.10  to  eliminate  redundant 
requirements  for  controlling  moderator 
density. 

In  the  direct  final  rule,  NRC  stated 
that  if  no  significant  adverse  comments 
were  received,  the  direct  final  rule 
would  become  final  on  the  date  noted 
above.  The  NRC  did  not  receive  any 
comments  that  warranted  withdrawal  of 
the  direct  final  rule.  Therefore,  this  rule 
will  become  effective  as  scheduled. 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  January,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar, 

Chief,  Rules  and  Directives  Branch,  Division 
ofAdministmtive  Services,  Office  of 
Administration. 
ItR  Doc.  03-1219  Filed  1-17-03;  8:45  am) 

BILLING  CODE  7590-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-40-AD;  Amendment 
39-13022;  AD  2002-13-05  R1] 

RIN2120-AA64 

Airworthiness  Directives;  MD 
Helicopters,  Inc.  Model  369D,  369E, 
369F,  and  369FF  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  amendment  revises  an 
airworthiness  directive  (AD)  for  the 
specified  MD  Helicopters,  Inc.  (MDHI)  ' 
helicopters  that  currently  requires 
identifying  the  part  number  (P/N)  of  the 
bolts  that  attach  the  tail  rotor  gearbox  to 
the  tailboom  and  replacing  any  bolt  of 
inadequate  grip  length  with  an 
airworthy  bolt.  That  AD  also  requires 
adding  an  additional  washer  if  more 
than  four  threads  protrude  from  the 
nutplate.  This  amendment  requires  the 
same  actions  as  the  existing  AD  but 
reduces  the  applicability  to  only  certain 
tailboom  serial  numbers  and  parts 
modified  in  accordance  with  either 
Supplemental  Type  Certificate  (STC) 
SH5055NM  or  SH4801NM.  This 
amendment  also  corrects  a 
typographical  error  and  clarifies  that  a 
slippage  mark  needs  to  be^eapplied  to 
each  bolt  regardless  of  the  outcome  of 
the  required  torque  test.  This 
amendment  is  prompted  by  the  need  to 
correct  and  clarify  the  applicability  and 
other  portions  of  the  existing  AD.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  a  tail  rotor 
gearbox  due  to  bolts  of  inadequate  grip 
length  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Effective  February  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Cecil,  Aviation  Safety  Engineer,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  Airframe  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712-4137,  telephone  (562) 627-5228, 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  by 
revising  AD  2002-13-05,  Amendment 
39-12793  (67  FR  43227.  June  27,  2002), 
for  the  specified  MDHI  model 
helicopters  with  a  tailboom  modified 
according  to  either  Aerometals  STC 
SH5055NM  or  SH4801NM,  was 
published  in  the  Federal  Register  on 
September  24,  2002  (67  FR  185). 

Before  issuing  AD  2002-13-05,  the 
FAA  solicited  comments  by  a  Notice  of 
Proposed  Rulemaking,  plublished  in  the 
Federal  Register  on  December  27,  2001 
(66  FR  66821).  A  commenter  stated  that 
the  applicability  of  the  AD  should  be 
limited  to  certain  part-numbered 
tailbooms  with  serial  number  (S/N) 
5001-5032  specified  in  the  FAA- 
approved  Aerometals  service  bulletin. 
We  did  not  agree  with  the  commenter 
and,  except  for  minor  editorial  changes, 
issued  the  AD  as  proposed  (67  FR 
43227,  June  27,  2002).  Since  issuing  AD 
2002-13-05,  we  have  determined  that 
we  inappropriately  responded  to  the 
comment  and  that  the  commenter's 


concern  was  valid.  We  are  now  reducing 
the  applicability  of  AD  2002-13-05  to 
include  only  certain  tailboom  S/N's  and 
parts  that  are  modified  in  accordance 
with  either  STC  SH5055NM  or 
SH4801NM.  We  are  also  correcting  the 
P/N  for  die  washer  to  P/N  AN960D416 
in  Figure  1  of  this  AD  and  clarifying  that 
a  slippage  mark  needs  to  be  reapplied  to 
each  bolt  regardless  of  the  outcome  of 
the  required  torque  test. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  this  AD  will 
affect  500  helicopters  of  U.S.  registry. 
Also,  the  FAA  estimates  this  AD  will 
require  V2  work  hour  per  helicopter  to 
determine  whether  a  helicopter  has 
been  modified  by  either  STC  and  1  work 
hour  to  inspect  and  replace  the  bolts  for 
each  of  approximately  40  helicopters 
modified  by  the  STC's.  The  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$40  per  helicopter.  Based  on  these 
figures,  we  estimate  the  total  cost 
impact  of  the  AD  on  U.S.  operators  to 
be  $19,000. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsfbilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certif\'  that  this  action  (1)  Is  not  a 
"significant  regulator\'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26.1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  FAA, 
Office  of  the  Regional  Counsel. 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


2688 


Federal  Register/ Vol.  68.  No.  13 /Tuesday,  January  21.  2003 /Rules  and  Regulations 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  II.S.C.  106(g).  4011,3,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12793  (67  FR 


43227,  June  27,  2002).  and  by  adding  a 
new  airworthiness  directive  to  read  as 
follows: 

2002-13-05  Rl     MD  Helicopters,  Inc.: 
Amendment  39-13022,  Docket  No. 
2001-SW-40-AD.  Revises  AD  2002-13- 
05,  Amendment  39-12793. 

Applicability:  The  following  MD 
Helicopters,  Inc.  helicopter  models, 
certificated  in  any  category: 


Helicopter  model 


With 


(1)  369D,  369E,  369F,  369FF 

(2)  3690  and  369E 


Tallboom,  serial  number  (S/N)  5001-5032 
Tail  Rotor  Gearbox  Attach  Bolts  


Modified  In  accordance  with 


Aerometals    Supplemental    Type    Certificate 

(STC)  SH5055NM 
Aerometals  STC  SH4801Nt^ 


Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
|)rovision.  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  nrethod  of  compliaiice  in 
accordance  with  paragraph  (c)'of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  tail  rotor  gearbox 
due  to  attaching  bolts  of  inadequate  grip 
length  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Within  25  hours  time-in-service  (TIS): 

(1)  For  each  tail  rotor  gearbox  attaching 
bolt  (bolt): 

(i)  Determine  the  part  number  (P/N). 

(ii)  If  the  P/N  cannot  be  determined  or  if 
the  bolt  is  not  P/N  NAS1304-26,  before 


further  flight, -replace  the  bolt  with  bolt,  P/ 
N  NAS1304-26. 

(iii)  Torque  the  boh  to  100-110  in-lbs  and 
apply  a  slippage  mark. 

(2)  Remove  the  tailboom  control  rod  and 
determine  the  number  of  bolt  threads 
protruding  from  each  nutplate  on  the  internal 
surface  of  the  aft  tailboom  frame  casting,  P/ 
N  369D23503,  as  shown  in  Figure  1  of  this 
AD.  At  least  one  thread  must  protrude.  If 
more  than  four  threads  protrude,  add  an 
additional  washer,  P/N  AN960D416,  under 
the  bolt  head.  Torque  the  bolt  to  100-110  in- 
lbs,  and  reapply  a  slippage  mark.  See  Figure 
1: 
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•    NASI 304-26  Bolls 
4  Places 

AN960D416  Washers 
4  Places    • 


Tay  Rolor  Gearbox 


369D23503  Aft 
Tailboom  Frame  Casting 


Inspection  Hole 


Inspect  this  area  of  each  bolt. 
Bolt  must  protrude  at  least  one 
thread  past  end  of  nutplate  4  places. 


Figure  1  -  Inspection  Location 


(b)  Between  2  and  10  hours  TIS  after 

:  (  complishing  the  requirements  of  paragraph 
(BJ  of  this  AD.  inspect  the  torque  on  each  bolt 
by  applying  100  in-lbs.  If  any  bolt  movement 
occurs,  retorque  the  bolt  to  100-110  in-lbs. 
Reapply  a  slippage  mark  to  the  bolt 
nagardless  of  the  outcome  of  the  torque  test. 
Reinspect  the  torque  between  2  and  10  hours 
TIS  thereafter  until  no  bolt  movement  occurs. 

Note  2:  Aerometals  Service  Bulletin  SB- 
001,  dated  August  3,  2000,  pertains  to  the 
subject  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office 
(LAACO),  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
LAACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  LAACO. 


(d)  Special  flight  permits  will  not  be  ' 
issued. 

(e)  This  amendment  becomes  effective  on 
February  25,  2003. 

Issued  in  Fort  Worth,  Texas,  on  lanuary  11. 
2003. 

David  A.  Downey, 

Manager.  Botorcraft  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  03-1189  Filed  1-17-03:  8:45  am] 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

t 

21  CFR  Part  1271 

[Docket  No.  97N-484R] 

Human  Cells,  Tissues,  and  Cellular  and 
Tissue-Based  Products;  Establishment 
Registration  and  Listing 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  delay  of  effective 

date. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  further 
delaying,  until  January  21.  2004.  the, 
effective  date  for  requiring 
establishments  that  engage  in  the 
recovery,  screening,  testing,  processing, 
storage,  or  distribution  of  all  human 
cells,  tissues,  and  cellular  and  tissue- 


2690  Federal  Register / Vol.  68.  No.  13 /Tuesday,  January  21.  2003 /Rules  and  Regulations 


based  products  (HCT/Ps)  not  currently 
regulated  under  section  361  of  the 
Public  Health  Service  Act  (PHS  Act)  and 
part  1270  (21  CFR  part  1270)  to  register 
with  FDA  and  list  their  HCT/Ps.  FDA  is 
taking  this  action  to  help  ensure  that  the 
effective  date  for  this  rule  is  closer  to 
the  effective  date  of  the  anticipated 
finalization  of  the  remaining  proposed 
rules  involving  HCT/Ps. 
dates:  The  effective  date  for  21  CFR 
207.20(f),  807.20(d).  and  1271.3(d)(2) 
that  published  in  the  Federal  Register 
on  January  19,  2001  (66  FR  5447)  is 
delayed  from  January  21,  2003,  to  a  new 
effective  date  of  January  21,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  S.  McKeever.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  suite  200N.  Rockville, 
MD  20852-1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

We.  FDA,  are  putting  in  place  a  new 
comprehensive  approach  to  the 
regulation  of  HCT/Ps.  The  goal  of  the 
new  approach  is  to  improve  protection 
of  the  public  health  without  imposing 
imnecessary  restrictions  on  research, 
development,  or  the  availability  of  new 
products.  The  new  comprehensive 
approach  to  the  regulation  of  different 
types  of  HCT/Ps  is  intended  to  be 
commensurate  with  the  public  health 
risks  presented,  enabling  us  to  use  our 
resoiuces  more  effectively,  increase 
consistency,  and  improve  efficiency. 

Since  1997,  when  we  announced  oiu 
comprehensive  regulatory  approach  for 
HCT/Ps,  we  have  published  three 
proposed  rules  and  finalized  one  of 
them: 

•  The  registration  proposed  rule: 
"Establishment  Registration  and  Listing 
for  Manufacturers  of  Human  Cellular 
and  Tissue-Based  Products  (63  FR 
26744,  May  14.  1998); 

•  The  registration  final  rule:  "Human 
Cells,  Tissues,  and  Cellular  and  Tissue- 
Based  Products;  Establishment 
Registration  and  Listing"  (66  FR  5447, 

/January  19,  2001); 

'     •  The  donor-suitability  proposed  rule: 
"Suitability  Determination  for  Donors  of 
Human  Cellular  and  Tissue-Based 
Products"  (64  FR  52696,  September  30, 
1999);  and 

•  The  GTP  (good  tissue  practices) 
proposed  rule:  "Current  Good  Tissue 
Practice  for  Manufacturers  of  Human 
Cellular  and  Tissue-Based  Products; 
Inspection  and  Enforcement"  (66  FR 
1508.  January  8.  2000). 

When  the  donor-suitability  and  the 
GTP  proposed  rules  are  finalized,  the 
implementation  of  the  comprehensive 


regulatory  approach  for.  HCT/Ps  will  be 
complete. 

In  all  three  proposed  rules,  we  used 
the  term  "human  cellular  and  tissue- 
based  products."  In  the  registration  final 
rule,  we  changed  this  term  to  "human 
cells,  tissues,  and  cellular  and  tissue- 
based  products"  XHCT/Ps)  in  response 
to  public  comment.  This  change  in 
terminology  is  a  clarification  and  does 
not  affect  the  scope  of  the  definition  in 
21  CFR  1271.3(d).  which  continues  to 
encompass  an  array  of  articles 
containing  or  consisting  of  human  cells 
or  tissues,  and  intended  for 
implantation,  transplantation,  infusion, 
or  transfer  into  human  recipients, 
including  investigational  products.  In 
the  final  rule,  HCT/P  is  defined  to 
include  HCT/Ps  at  all  stages  of 
manufacture,  from  recovery  through 
distribution. 

Initially,  we  had  intended  to  finalize 
and  implement  the  registration 
proposed  rule  at  the  same  time  we 
finalized  and  implemented  the  two 
other  HCT/P  rules  that  would  make  up 
part  1271  (21  CFR  part  1271)  in  its 
entirety.  However,  we  issued  the 
registration  final  rule,  before  finalizing 
the  two  remaining  portions  of  part  1271 
because  of  concerns  raised  about  the 
safety  of  human  tissue,  which  led  us  to 
believe  that  accelerating  the  collection 
of  basic  information  about  the  rapidly 
growing  tissue  industry  was  vital. 
Because  the  registration  final  rule  was 
published  before  the  other  two  final 
rules,  we  decided  to  implement 
staggered  effective  dates  so  that  certain 
HCT/Ps  would  fall  within  the  scope  of 
the  new  rule  later  when  GTP 
requirements  and  enforcement 
provisions  are  finalized.  This  would 
ensure  that  certain  products,  such  as 
heart  valves  and  diura  mater  that  are 
currently  regulated  as  devices,  would 
not  be  unintentionally  and  prematurely 
shifted  into  an  incomplete  regulatory 
scheme.  Therefore,  in  the  final 
registration  rule,  we  required 
registration  and  listing  first  by  those 
establishments  that  engage  in  the 
recovery,  screening,  testing,  processing, 
storage,  or  distribution  of  human  tissue 
intended  for  transplantation  currently 
regulated  under  section  361  of  the  PHS 
Act  (42  U.S.C.  264)  and  the  regulations 
in  part  1270.  Establishments  that 
manufactiued  HCT/Ps  described  in 
§  1271.3(d)(1)  were  required  to  register 
within  30  days  after  the  effective  date  of 
the  registration  final  rule,  i.e..  May  4, 
2001.  Establishments  that  manufacture 
all  other  HCT/Ps,  as  described  in 
§  1271.3(d)(2),  were  required  to  register 
2  years  after  publication  of  the 
registration  final  rule,  by  January  21, 
2003. 


The  registration  final  rule  also 
established  §§  207.20(f)  and  807.20(d) 
(21  CFR  207.20(f)  and  807.20(d)),  which 
required  establishments  that 
manufacture  HCT/Ps  regulated  as  drugs, 
biological  products,  and  devices  to 
register  and  list  their  products  following 
the  procedures  in  part  1271  instead  of 
the  procedures  in  21  CFR  parts  207  and 
807.  The  effective  date  of  §§  207.20(f) 
and  807.20(d)  is  also  staggered  until 
January  21,  2003,  because  §§  207.20(f) 
and  807.20(d)  is  not  applicable  until 
§  1271.3(d)(2)  becomes  effective.  We 
expected  to  have  finalized  the  donor 
suitability  and  the  GTP  proposed  rules 
by  this  date.  However,  we  will  not 
complete  the  rulemaking  process  for  the 
proposed  donor  suitability  and  GTP 
rules  by  January  2 1 ,  2003 . 

II.  Reason  for  Staggered  Effective  Dates 

Staggering  the  effective  dates  of  this 
regulation  permitted  us  to  begin 
collecting  important  registration  and 
listing  information  from  those 
establishments  currently  regulated 
imder  part  1270',  while  continuing  to 
proceed  through  rulemaking  to  develop 
the  remainder  of  part  1271.  We  believed 
that  this  action  would  prevent  an 
unintentional  gap  in  the  regulation  of 
certain  currently  regulated  HCT/Ps, 
permit  an  orderly  implementation 
process,  and  avoid  duplicative 
information  collection.  If  we  instead 
implemented  the  registration  final  rule 
for  all  HCT/Ps  at  the  same  time,  certain 
HCT/Ps,  such  as  heart  valves  and  dura 
mater  that  are  currently  regulated  as 
devices,  would  no  longer  be  regulated  as 
devices  but  rather  would  shift  into  the 
regulatory  scheme  under  part  1271.  By 
implementing  a  staggered  effective  date 
for  such  products,  we  avoided  a 
premature  shift  that  essentially  would 
have  left  these  products  uiuegulated 
until  the  donor  suitability  and  GTP 
rulemaking  process  is  completed.  FDA 
also  staggered  the  effective  dates  of  the 
registration  final  rule  to  ensure  the 
orderly  implementation  of  the  HCT/P 
regulations. 

m.  Need  for  Further  Delay  of  Effective 
Date 

In  the  registration  final  rule,  we  stated 
that  unanticipated  delays  in  completing 
the  rulemaking  for  the  remainder  of  part 
1271  could  occur,  and  if  so,  we  would 
consider  whether  to  extend  the 
staggered  effective  date  for  some  or  all 
of  the  affected  HCT/Ps.  Ehie  to  the 
numerous  comments  submitted  to  FDA 
regarding  the  proposed  donor  suitability 
and  GTP  rules,  we  will  not  be  able  to 
finalize  these  rules  by  January  21,  2003. 
We  have  concluded  that  implementing 
the  registration  final  rule  imder  the 
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staggered  effective  date  for  the 
remaining  HCT/Ps  would  be  contrary  to 
the  public  interest  in  that  certain 
products  would  become  unregulated 
unless  and  until  the  GTP  emd  donor 
suitability  rules  are  ftnalized.  For 
HCT/Ps  subject  to  the  staggered  effective 
date,  requiring  registration  without 
adequate  enforcement  provisions,  such 
as  those  proposed  in  the  GTP  rule, 
would  be  premature  and  possibly 
ineffective.  Establishments  that 
manufacture  HCT/Ps  covered  by  the 
staggered  effective  date  have  been 
registering  voluntarily,  and  FDA  is 
willing  to  continue  accepting  such 
voluntary  registrations. 

FDA,  for  good  cause  based  on  the 
reasons  stated  previously,  finds  that 
notice  and  public  procedure  to  delay  the 
effective  date  are  unnecessary  and 
contrary  to  the  public  interest  (5  U.S.C. 
553(b)(3)(B)).  Therefore,  we  are  delaying 
the  effective  date  of  §§  207.20(f), 
807.20(d),  and  1271.3(d)(2)  for  1  year. 
TTie  new  effective  date  is  January  21, 
2004. 

Dated:  January  8.  2003. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

[FR  Dot:.  03-1207  Filed  1-17-03;  8:45  am] 

BLUNG  CODE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[TD9037] 

RiN  154S-AY52 

Disclosure  of  Return  Information  to  the 
Bureau  of  the  Census 

agency:  Internal  Revenue  Service  (IRS). 

Treasiuy. 

ACTION:  Final  regulations  and  removal  of 

temporary  regulations. 

SUMMARY:  This  document  contains 
regulations  relating  to  the  list  of  items 
of  tax  information  disclosed  to  the 
Bureau  of  the  Census.  These  regulations 
reflect  an  agreement  between  the  IRS 
and  the  Bureau  of  the  Census  as  to  items 
of  tax  information  needed  to  more 
effectively  meet  the  Bureau  of  the 
Census'  program  objectives  as 
authorized  under  chapter  5  of  title  13, 
United  States  Code  (U.S.C),  including 
the  Longitudinal  Employer-Household 
Dynamics  (LEHD)  project  and  the 
Survey  of  Income  and  Program 
Participation  (SIPP)  project. 
DATES:  Effective  Date:  These  regulations 
are  effective  January  21,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Irwin,  (202)  622-4570  (not  a 
toll-free  nmnber). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  26  CFR  part  301  under  section  6103(j) 
of  the  Internal  Revenue  Code  (Code).  On 
February  13,  2001,  the  Federal  Register 
published  temporary  regulations  (TD 
89^3)  regarding  tax  information 
disclosed  to  the  Bureau  of  the  Census 
for  use  in  the  LEHD  and  SIPP  projects 
(66  FR  9957),  and  a  notice  of  proposed 
rulemaking  (REG-121 109-00)  cross- 
referencing  the  temporary  regulations 
(66  FR  9991).  A  correction  to  the  notice 
of  proposed  rulemaking  by  cross- 
reference  to  the  temporary  regulations 
was  published  on  March  23,  2001  (66 
FR  16161).  Three  comments  on  these 
temporary  regulations  were  received 
and  considered,  but  no  public  hearing 
was  requested  or  held.  After 
consideration  of  the  comments,  the 
Treasury  decision  adopts  the  regulations 
as  proposed  with  certain  changes  and 
removes  the  corresponding  temporary 
regulations. 

The  changes  include  corrections  to 
punctuation  and  clarification  of  certain 
terms  used  in  the  regulations,  e.g., 
references  to  Form  SS— 4  as  a  "form"  as 
opposed  to  a  tax  "return."  Additional 
changes  include  adopting  the  generic 
term  "location  code"  to  refer  to 
locations  of  IRS  offices  from  which  tax 
'  information  is  retrieved.  Changes  also 
include  using  the  terms  "area/district 
office"  and  "campus/service"  center  as 
examples  of  location  codes.  The  tax 
information  disclosed  to  the  Bureau  of 
the  Census  is  retrieved  from  older  files, 
as  well  as  current  files.  The  older 
information  is  retrieved  from  files 
which  contain  the  terms  "district 
offices"  and  "service  centers"  as  the 
location  codes,  while  the  more  recent 
information  is  retrieved  from  files  that 
use  the  terms  "area  offices"  and 
"campuses"  (in  addition  to  other 
location  codes).  Although  the  terms 
"district  offices"  and  "service  centers" 
are  no  longer  used  by  the  IRS,  having 
been  replaced  by  the  terms  "area 
offices"  and  "campuses"  respectively, 
as  a  result  of  the  IRS  reorganization 
mandated  by  section  1001  of  the  IRS 
Restructuring  and  Reform  Act  of  1998, 
the  regulations'  reference  to  "location 
code"  will  encompass  all  of  these  terms 
to  ensure  that  tax  information  may  be 
retrieved  from  both  older  and  more 
current  files. 

Also,  the  final  regulations  narrow  the 
tax  information  to  be  disclosed  to  the 
Bureau  of  the  Census  under 
§  301.6103(j)(l)-l(b)(3)(xxviii) 


pertaining  to  "Gross  Distributions  from 
Form  1099-R."  Although  the  temporary 
regulations  authorized  the  disclosure  of 
all  gross  distributions  from  Form  1099- 
R  under  §301.6103(j)(l)- 
lT(b)(3)(xxviii),  the  Bureau  of  the 
Census  needs  only  tax  information 
related  to  distributions  from  employer- 
sponsored  and  individual  retirement 
plans,  according  to  a  letter  sent  to  the 
IRS  from  the  Secretary  of  Commerce 
dated  October  4,  2002.  Therefore,  the 
final  regulations  authorize  the 
disclosure  only  of  distributions  from 
employer-sponsored  and  individual 
retirement  plans  from  the  Forms  1099- 
R  under  §  301.6103(j)(l)-l(b)(3)(xxviii). 

The  final  regulations  also  clarify  the 
phrase  "return  information  reflected  on 
returns" — language  that  was 
incorporated  into  §  301.6103(j)(l)-l 
when  the  regulations  were  first 
promulgated  in  1980  (see  45  FR  65561). 
The  phrase  "return  information 
reflected  on  returns"  is  used  in  the 
regulations  to  describe  the  type  of  return 
information  that  may  be  disclosed  to 
agencies  under  sections  6103(j)(l)(A) 
and  (B)  of  the  Code.  (The  phrase  "return 
information  reflected  on  returns" 
encompasses  the  phrases  used  in  the 
statute  under  section  6103(j)(l)(A)  and 
(B)  of  the  Code  that  refer  to  "return 
information  reflected  thereon"  and 
"return  information  reflected  on  returns 
of  corporations.")  The  legislative  history 
of  section  6103(j)(l)(A)  of  the  Code, 
authorizing  the  disclosure  of  "returns" 
and  "return  information  reflected 
thereon"  to  officers  and  employees  of 
the  Bureau  of  the  Census,  does  not 
specifically  define  the  phrase  "return 
information  reflected  thereon."  Nor 
does  the  legislative  history  of  section 
6103(j)(l)(B)  of  the  Code,  authorizing 
the  disclosure  of  "return  information 
reflected  on  returns  of  corporations"  to 
officers  and  employees  of  the  Bureau  of 
Economic  Analysis,  define  the  phrase 
"return  information  reflected  on  returns 
of  corporations."  These  final  regulations 
clarify  the  concept  of  "return 
information  reflected  on  returns." 
Although  the  legislative  history  does  not 
explicitly  define  the  concept  of  "return 
information  reflected  on  returns,"  it 
does  use  the  term  "information  from  tax 
returns"  and  expresses  Congress'  intent 
that  only  "limited  information"  for 
statistical  purposes  should  be  provided 
to  the  Bureau  of  the  Census  and  the 
Bureau  of  Economic  Analysis.  The 
legislative  history  does  describe  the  type 
of  information  that  the  IRS  provided  to 
agencies  when  section  6103(j)(l)  and  (2) 
of  the  Code  was  enacted  in  the  Tax 
Reform  Act  of  1976.  This  information 
included  IRS  transcript  cards  that 
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summarized  information  from  500  to 
1,000  returns  of  the  largest  corporations, 
taxpayer  names,  addresses,  employer 
identification  numbers,  gross  receipts, 
accounting  periods,  industry  codes,  and 
sample  codes.  (See  Staff  of  Joint 
Committee  on  Internal  Revenue 
Taxation,  94th  Cong.,  2d  Sess.,  Tax 
Revision  Issues— 1976  (H.R.  10612),  No. 
6:  Administrative  Matters,  at  40-41 
(Comm.  Print,  April  14, 1976)  (Joint 
Committee  Report)).  According  to  the 
legislative  history,  the  "sample  code" 
provided  the  "sampling  process  used  by 
the  IRS  with  respect  to  its  Statistics  of 
Income  (not  with  respect  to  audit,  etc.). 
*   *   *  "  See  Joint  Committee  Report  at 
41.  These  sample  codes  were  not 
information  submitted  by  taxpayers  on 
tax  returns  fded  with  the  IRS.  Rather, 
these  codes  were  information  generated 
by  the  IRS  in  conjunction  with  returns 
and  disclosed  by  the  IRS  to  at  least  one 
agency  for  statistical  purposes. 
Therefore,  when  Congress  enacted 
section  6103(j)(l)(A)  and  (B)  of  the  Code 
in  1976,  adopting  the  language  "return 
information  reflected  thereon"  and 
"such  return  information  reflected  on 
returns  of  corporations'  to  describe  the 
type  of  information  that  could  be 
disclosed  to  agencies  for  statistical 
purposes,  the  information  described 
includes  not  only  information  on 
returns,  but  also  information  derived 
from  the  processing  of  such  returns, 
and/or  information  related  to  the 
establishment  and  maintenance  of 
taxpayer  information  in  IRS  data  bases, 
such  as  sample  codes.  Therefore,  these 
final  regulations  clarify  the  phrase 
"return  information  reflected  on 
returns"  by  stating  that  it  includes,  but 
is  not  limited  to,  information  on  returns, 
information  derived  from  processing 
such  returns,  and  information  derived 
from  the  Social  Security  Administration 
(SSA)  and  other  sources  for  the 
purposes  of  establishing  and 
maintaining  taxpayer  information 
relating  to  returns.  This  includes 
information  derived  from  returns  and 
Forms  SS-4  "Application  for  Employer 
Identification  Number,"  monthly 
corrections  of,  and  additions  to, 
taxpayer  information  contained  in  IRS 
and  SSA  databases  (e.g.,  taxpayer 
address  arid  name  changes)  that  are 
obtained  from  SSA  and  other  sources, 
and  computer  codes  compiled  by  the 
IRS  and  the  SSA  derived  from  returns 
and/or  tax  forms  and  integrated  within 
taxpayer  data  bases. 

Further,  these  final  regulations  clarify 
a  restriction  that  was  imposed  by  the 
temporary  regulations  with  respect  to 
the  disclosure  of  tax  information  to  the 
Bureau  of  the  Census,  Specifically,  the 


explanation  of  provisions  section  to  the 
temporary  regulations  stated  that 
information  will  be  furnished  under  the 
temporary  regulations  only  for  the 
purposes  of  conducting  the  LEHD 
project  and/or  SIPP/SSA  project  as 
specified  in  the  request  letters  and  with 
■  the  understanding  that  the  information 
will  be  used  strictly  in  accordance  with 
the  provisions  of  the  Code  pertaining  to 
confidentiality  (see  66  FR  9958  under 
"Explanation  of  Provisions"  of  the 
preamble  ).  These  tax  disclosure 
restrictions  to  the  LEHD  and  SIPP 
projects  were  included  during  the 
inception  of  an  agreement  entered  into 
between  the  IRS  and  the  Bureau  of  the 
Census  that  provides  detailed  criteria 
for  the  review  and  approval  by  the  IRS 
of  Census  Bureau  projects  that  use 
Federal  tax  information.  This  inter- 
agency agreement  between  the  IRS  and 
the  Bureau  of  the  Census  dated 
September  15,  2000,  is  entitled  "Criteria 
for  the  Review  and  Approval  of  Census 
Projects  that  Use  Federal  Tax 
Information"  (inter-agency  agreement) 
and  provides  detailed  procedures  for 
implementing  the  requirements  set  forth 
in  §  301.6103(j)(l)-l(d)  of  the 
regulations.  According  to 
§  301 .61 03(j)(l)-l(d)  of  the  regulations 
and  the  inter-agency  agreement,  the  IRS 
must  approve  the  proposed  uses  for  tax 
information  disclosed  on  a  project-by- 
project  basis.  The  implementation  of   , 
this  inter-agency  agreement  has 
strengthened  the  IRS'  review  process  for 
approving  proposed  uses  for  tax 
information  disclosed  to  the  Bureau  of 
the  Census.  It  has  also  improved  the 
ability  of  the  IRS  and  the  Bureau  of  the 
Census  to  ensure  that  appropriate 
procedures,  especially  relating  to 
safeguards  and  approved  usage 
documentation,  are  employed  for  access 
to,  and  use  of.  Federal  tax  information. 

Although  the  explanation  of 
provisions  section  to  the  temporary 
regulations  stated  that  the  additional  tax 
information  authorized  for  disclosure 
under  the  temporary  regulations  under 
§  301.6103(j)(l)-lT(b)(2),  (3),  and  (5) 
would  be  disclosed  only  for  purposes  of 
conducting  the  LEHD  and/or  SIPP 
projects,  the  actual  language  of  the 
temporary  regulations  under 
§  301.6103(j)(l)-lT(b)(2),  (3),  and  (5)  did 
not  contain  such  a  limitation.  Rather, 
the  temporary  regulations  adopted  the 
same  language  describing  the  authorized 
use  of  the  tax  information  by  the  Bureau 
of  the  Census  that  appeared  in 
§  301.6103(j)(l)-l(b)(2),  (3),  and  (5)  of 
the  previous  regulations  (prior  to  the 
implementation  of  the  temporary 
regulations).  This  language  authorizes  a 
broader  use  of  the  disclosed  tax 


information  by  the  Bureau  of  the  Census 
for  demographic  and  economic  statistics 
programs,  censuses,  and  surveys 
authorized  by  chapter  5  of  title  13, 
U.S.C.  These  final  regulations  do  not 
change  this  language  pertaining  to  the 
authorized  uses  of  the  tax  information 
by  the  Bureau  of  the  Census  in 
§301.6103(j)(l)-l  (b)(2),  (3),  and  (5). 
Accordingly,  these  final  regulations 
permit  the  disclosure  of  tax  information 
to  the  Bureau  of  the  Census,  not  only  for 
the  LEHD  and  SIPP  projects,  but  also  to 
the  extent  necessary  in  conducting  and 
preparing  demographic  and  economic 
statistics  progreims,  censuses,  and 
surveys,  as  authorized  by  chapter  5  of 
title  13,  U.S.C,  and  as  approved  for 
these  purposes  by  the  IRS  according  to 
procedures  reflected  in  the  September 
15,  2000  inter-agency  agreement 
described  above  and  §  301.6103(j)(l)- 
1(d)  of  the  regulations. 

Summary  of  Comments 

With  respect  to  the  three  comments 
received  in  response  to  the  temporary 
regulations,  two  strongly  supported,  and 
one  objected  to,  the  additional 
disclosure  of  tax  information  to  the 
Bureau  of  the  Census.  Specifically,  two 
of  the  comments  supported  the 
additions  to  the  list  of  items  of  tax 
information  disclosed  to  the  Bureau  of 
the  Census  for  use  in  the  SIPP. project. 
One  comment  stated  that  these 
additional  disclosures  to  the  Census 
Bureau  will  make  it  possible  to  provide 
an  accurate  measure  of  prospective 
pension  benefits  that  is  critically 
important  in  providing  estimates  of  the 
future  economic  well-being  of  an 
increasingly  large  segment  of  the 
population  and  will  provide  legislators, 
policy  analysts,  and  researchers  with  a 
much  more  useful  measure  of  the  net 
government  transfers  to  different 
households  than  that  provided  by  the 
current  SIPP.  These  additional 
disclosures  will  also  provide  a  crucial 
source  of  information  for  assessing 
potential  reforms  of  the  Social  Security 
System,  according  to  the  comment. 

The  third  comment  expressed 
opposition  to  the  compiling  of  data  by 
the  Bureau  of  Census  beyond  that 
necessary  to  determine  population 
distribution  for  the  purpose  of 
legislative  redistricting.  This  objection 
does  not  recognize  that. the  Bureau  of 
the  Census  is  authorized  under  chapter 
5  of  title  13,  U.S.C,  to  conduct  various 
demographic,  economic,  and 
agricultural  statistics  programs  and 
censuses-and  related  program 
evaluation  that  includes  the  LEHD  and 
SIPP  projects.  Therefore,  the  comment 
was  not  adopted. 
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Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procediu-e 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

i  The  principal  author  of  these 
regulations  is  Christine  Irwin,  Office  of 
the  Associate  Chief  Counsel,  Procedure 
k  Administration  (Disclosure  &  Privacy 
Law  Division). 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes, 
Penalties,  Reporting  and  record  keeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  removing  the 
entry  for  "Section  301.6l63(j)(l)-lT" 
and  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *    * 
Par.  2.  Section  301.6103(j)(l)-l  is 
revised  to  read  as  follows: 

§  301 .61 03(j)(1  )-1     Disclosures  of  return 
information  reflected  on  returns  to  officers 
and  employees  of  the  Department  of 
Commerce  for  certain  statistical  purposes 
and  related  activities. 

(a)  General  rule.  Pursuant  to  the 
provisions  of  section  6103(j){l)  of  the 
Internal  Revenue  Code  and  subject  to 
the  requirements  of  paragraph  (d)  of  this 
section,  officers  or  employees  of  the 
Internal  Revenue  Service  will  disclose 
return  information  (as  defined  by 
section  6103(b)(2)  but  not  including 
return  information  described  in  section 
6103(o)(2))  reflected  on  returns  to 
officers  and  employees  of  the 
Department  of  Conunerce  to  the  extent, 
and  for  such  purposes  as  may  be, 
provided  by  paragraphs  (b)  and  (c)  of 


this  section.  Fiuther,  in  the  case  of  any 
disclosure  of  return  information 
reflected  on  returns  so  provided  by 
paragraphs  (b)  and  (c)  of  this  section, 
the  tax  period  or  accounting  period  to 
which  such  information  relates  will  also 
be  disclosed.  "Return  information 
reflected  on  retiuns"  includes,  but  is  not 
limited  to,  information  on  returns, 
information  derived  from  processing 
such  returns,  and  information  derived 
from  the  Social  Security  Administration 
and  other  sources  for  the  purposes  of 
establishing  and  maintaining  taxpayer 
information  relating  to  returns. 

(b)  Disclosure  of  return  information 
reflected  on  returns  to  officers  and 
employees  of  the  Bureau  of  the  Census. 

(1)  Officers  or  employees  of  the 
Internal  Revenue  Service  will  disclose 
the  following  return  information 
reflected  on  returns  of  individual  ■ 
taxpayers  to  officers  and  employees  of 
the  Bureau  of  the  Census  for  purposes 
of,  but  only  to  the  extent  necessary  in, 
conducting  and  preparing,  as  authorized 
by  chapter  5  of  title  13,  United  States 
Code,  intercensal  estimates  of 
population  and  income  for  all 
geographic  areas  included  in  the 
population  estimates  program  and 
demographic  statistics  programs, 
censuses,  and  related  program 
evaluation: 

(i)  Taxpayer  identity  information  (as 
defined  in  section  6103(b)(6)  of  the 
Internal  Revenue  Code),  validity  code 
with  respect  to  the  taxpayer  identifying 
number  (as  described  in  section  6109), 
and  taxpayer  identity  information  of 
spouse  and  dependents,  if  reported. 

(ii)  Location  codes  (including  area/ 
•district  office  and  campus/service  center 
codes). 

(iii)  Marital  status. 

(iv)  Number  and  classification  of 
reported  exemptions. 

(v)  Wage  and  salary  income. 

(vi)  Dividend  income. 

(vii)  Interest  income. 

(viii)  Gross  rent  and  royalty  income. 

(ix)  Total  of — 

(A)  Wages,  salaries,  tips,  etc.; 

(B)  Interest  income; 

(C)  Dividend  income; 

(D)  Alimony  received; 

(E)  Business  income; 

(F)  Pensions  and  annuities; 

(G)  Income  from  rents,  royalties, 
partnerships,  estates,  trusts,  etc.; 

(H)  Farm  income; 

(1)  Unemployment  compensation;  and 

(J)  Total  Social  Security  benefits. 

(x)  Adjusted  gross  income. 

(xi)  Type  of  tax  return  filed. 

(xii)  Entity  code. 

(xiii)  Code  indicators  for  Form  1040, 
Form  1040  (Schedules  A,  C,  D,  E,  F,  and 
SE),  and  Form  8814. 


(xiv)  Posting  cycle  date  relative  to 
filing, 
(xv)  Social  Security  benefits. 

(2)  Officers  or  employees  of  the 
Internal  Revenue  Service  will  disclose 
to  officers  and  employees  of  the  Bureau 
of  the  Census  for  purposes  of,  but  only 
to  the  extent  necessary  in,  conducting, 
as  authorized  by  chapter  5  of  title  13, 
United  States  Code,  demographic, 
economic,  and  agricultural  statistics 
programs  and  censuses  and  related 
program  evaluation — 

(i)  From  the  business  master  files  of 
the  Internal  Revenue  Service — the 
taxpayer  name  directory  and  entity 
records  consisting  of  taxpayer  identity 
information  (as  defined  in  section 
6103(b)(6))  with  respect  to  taxpayers 
engaged  in  a  trade  or  business,  the 
principal  industrial  activity  code,  the 
filing  requirement  code,  the 
employment  code,  the  physical  location, 
the  location  codes  (including  area/ 
district  office  and  campus/service  center 
codes),  and  monthly  correctibns  of,  and 
additions  to,  such  entity  records; 

(ii)  From  Form  SS-4 — all  information 
reflected  on  such  form; 

(iii)  From  an  employment  tax  return — ' 

(A)  Taxpayer  identifying  number  (as 
described  in  section  6109)  of  the 
employer; 

(B)  Total  compensation  reported; 

(C)  Master  file  tax  account  code 
(MFT); 

(D)  Taxable  period  covered  by  such 
return; 

(E)  Employer  code; 

(F)  Document  locator  number; 

(G)  Record  code; 

(H)  Total  number  of  individuals 
employed  in  the  taxable  period  covered 
by  the  return; 

(I)  Total  taxable  wages  paid  for 
purposes  of  chapter  21;  and 

(J)  Total  taxable  tip  income  reported 
for  purposes  of  chapter  21; 

(iv)  From  Form  1040  (Schedule  SE)— 

(A)  Taxpayer  identifying  number  of 
self-employed  individual; 

(B)  Business  activities  subject  to  the 
tax  imposed  by  chapter  21; 

(C)  Net  earnings  from  farming; 

(D)  Net  earnings  from  nonfarming 
activities; 

(E)  Total  net  earnings  from  self-    . 
employment;  and 

(F)  Taxable  self-employment  income 
for  purposes  of  chapter  2; 

(v)  Total  Social  Security  taxable 
earnings;  and 

(vi)  Quarters  of  Social  Security 
coverage. 

(3)  Officers  or  employees  of  the 
Internal  Revenue  Service  will  disclose 
the  following  business  related  return' 
information  reflected  on  returns  of 
taxpayers  to  officers  and  employees  of 
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the  Bureau  of  the  Census  for  purposes 
of.  but  only  to  the  extent  necessary  in, 
conducting  and  preparing,  as  authorized 
by  chapter  5  of  title  13,  United  States 
Code,  demographic  and  economic 
statistics  programs,  censuses,  and 
surveys.  (The  "returns  of  taxpayers" 
include,  but  are  not  limited  to:  Form 
941;  Form  990  series;  Form  1040  series 
and  Schedules  C  and  SE;  Form  1065  and 
all  attending  schedules  and  Form  8825; 
Form  1120  series  and  all  attending 
schedules  and  Form  8825;  Form  851; 
Form  1096;  and  other  business  returns, 
schedules  and  forms  that  the  Internal 
Revenue  Service  may  issue.): 

(i)  Taxpayer  identity  information  (as 
defined  in  section  6103(b)(6))  including 
parent  corporation,  shareholder, 
partner,  and  employer  identity 
information, 
(ii)  Gross  income,  profits,  or  receipts, 
(iii)  Returns  and  allowances, 
(iv)  Cost  of  labor,  salaries,  and  wages, 
(v)  Total  expenses  or  deductions, 
(vi)  Total  assets, 
(vii)  Beginning-  and  end-of-year 
inventory, 
(viii)  Royalty  income, 
(ix)  Interest  income,  including 
portfolio  interest. 

(x)  Rental  income,  including  gross 
rents, 
(xi)  Tax-exempt  interest  income, 
(xii)  Net  gain  from  sales  of  business 
property. 

(xiii)  Other  income, 
(xiv)  Total  income, 
(xv)  Percentage  of  stock  owned  by 
each  shareholder. 

(xvi)  Percentage  of  capital  ownership 
of  each  partner, 
(xvii)  End-of-year  code, 
(xviii)  Months  actively  operated, 
(xix)  Principal  industrial  activity 
code,  including  the  business 
description.  • 

(xx)  Total  number  of  documents  and 
the  total  amount  reported  on  the  Form 
1096  transmitting  Forms  1099-MISC. 

(xxi)  Form  941  indicator  and  business 
address  on  Form  1040  (Schedule  C). 
(xxii)  Consolidated  return  indicator, 
(xxiii)  Wages,  tips,  and  other 
compensation. 

(xxiv)  Social  Security  wages, 
(xxv)  Deferred  wages, 
(xxvi)  Social  Security  tip  income, 
(xxvii)  Total  Social  Security  taxable 
earnings. 

(xxviii)  Gross  distributions  from 
employer-sponsored  and  individual 
retirement  plans  from  Form  1099-R. 

(4)  Officers  or  employees  of  the 
Internal  Revenue  Service  will  disclose 
return  information  reflected  on  returns 
of  taxpayers  contained  in  the  exempt 
organization  master  files  of  the  Internal 
Revenue  Service  to  officers  and 


employees  of  the  Bureau  of  the  Census 
for  purposes  of,  but  only  to  the  extent 
necessary  in,  conducting  and  preparing, 
as  authorized  by  chapter  5  of  title  13, 
United  States  Code,  economic  censuses. 
This  return  information  reflected  on 
returns  of  taxpayers  consists  of  taxpayer 
identity  information  (as  defined  in 
section  6103(b)(6)),  activity  codes,  and 
filing  requirement  code,  and  monthly 
corrections  of,  and  additions  to,  such 
information. 

(5)  Subject  to  the  requirements  of 
paragraph  (d)  of  this  section  and 
§  301.6103{p)(2)(B)-l,  officers  or 
employees  of  the  Social  Seciu'ity 
Administration  to  whom  the  following 
return  information  reflected  on  returns 
has  been  disclosed  as  provided  by 
section  6103(1)(1)(A)  or  (1)(5)  may 
disclose  such  information  to  officers 
and  employees  of  the  Bureau  of  the 
Census  for  necessary  purposes 
described  in  paragraph  (b)(2)  or  (3)  of 
this  section: 

(i)  From  Form  SS-4 — all  information 
reflected  on  such  form. 

(ii)  From  Form  1040  (Schedule  SE)— 

(A)  Taxpayer  identifying  number  of 
self-employed  individual; 

(B)  Business  activities  subject  to  the 
tax  imposed  by  chapter  21; 

(C)  Net  earnings  from  farming; 

(D)  Net  earnings  from  nonfarming 
activities; 

(E)  Total  net  earnings  from  self- 
employment;  and 

(F)  Taxable  self-employment  income 
for  purposes  of  chapter  2. 

(iii)  From  Form  W-2,  and  related 
forms  and  schedules — 

(A)  Social  Security  number; 

(B)  Employer  identification  number; 

(C)  Wages,  tips,  and  other 
compensation; 

(D)  Social  Security  wages;  and 

(E)  Deferred  wages. 

(iv)  Total  Social  Security  taxable 
earnings. 

(v)  Quarters  of  Social  Security 
coverage. 

(6)(i)  Officers  or  employees  of  the 
Internal  Revenue  Service  will  disclose 
the  following  return  information  (but 
not  including  return  information 
described  in  section  6103{o)(2)) 
reflected  on  returns  of  corporations  with 
respect  to  the  tax  imposed  by  chapter  1 
to  officers  and  employees  of  the  Bvueau 
of  the  Census  for  purposes  of,  "but  only 
to  the  extent  necessary  in,  developing 
and  preparing,  as  authorized  by  law,  the 
Quarterly  Financial  Report: 

(A)  From  tfie  business  master  files  of 
the  Internal  Revenue  Service — 

(1)  Taxpayer  identity  information  (as 
defined  in  section  6103(b)(6)),  including 
parent  corporation  identity  information; 

(2)  Document  code; 


(3)  Location  codes  (including  area/ 
district  office  and  campus/service  center 
codes); 

(4)  Consolidated  return  and  final 
retimi  indicators; 

(5)  Principal  industrial  activity  code; 
[6]  Partial  year  indicator; 

(7)  Annual  accounting  period; 

(8)  Gross  receipts  less  returns  and 
allowances;  and 

(9)  Total  assets. 

(B)  From  Form  SS-4— 

(1)  Month  and  year  in  which  such 
form  was  executed; 

(2)  Taxpayer  identity  information;  and 

(3)  Principal  industrial  activity, 
geographic,  firm  size,  and  reason  for 
application  codes. 

(ii)  Subject  to  the  requirements  of 
paragraph  (d)  of  this  section  and 
§  301.6103(p)(2)(B)-l,  officers  or 
employees  of  the  Social  Security 
Administration  to  whom  return 
information  reflected  on  returns  of 
corporations  described  in  paragraph 
(b)(6)(i)(B)  of  this  section  has  been 
disclosed  as  provided  by  section 
6103(1)(1)(A)  or  (1)(5)  may  disclose  such 
information  to  officers  and  employees  of 
the  Bureau  of  the  Census  for  a  purpose 
described  in  this  paragraph  (b)(6).  (iii) 
Return  information  reflected  on 
employment  tax  returns  disclosed 
pursuant  to  paragraphs  (b)(2)(iii)  (A), 
(B),  (D),  (I)  and  (J)  of  this  section  may 
be  used  by  officers  and  employees  of  the 
Bureau  of  the  Census  for  the  purpose 
described  in  and  subject  to  the 
limitations  of  this  paragraph  (b)(6). 

(c)  Disclosure  of  return  information 
reflected  on  returns  of  corporations  to 
officers  and  employees  of  the  Bureau  of 
Economic  Analysis.  (1)  Officers  or 
employees  of  the  Internal  Revenue 
Service  will  disclose  to  officers  and 
employees  of  the  Bureau  of  Economic 
Analysis  for  purposes  of,  but  only  to  the 
extent  necessary  in,  conducting  and 
preparing,  as  authorized  by  law, 
statistical  analyses  retiu-n  information 
consisting  of  Statistics  of  Income 
transcript-edit  sheets  containing  retiun 
information  reflected  on  rettuns  of 
designated  classes  or  categories  of 
corporations  with  respect  to  the  tax 
imposed  by  chapter  1  of  the  Internal 
Revenue  Code  and  microfilmed  records 
of  retiirn  information  reflected  on  such 
returns  where  needed  for  further  use  in 
connection  with  such  conduct  or 
preparation. 

(2)  Subject  to  the  requirements  of 
paragraph  (d)  of  this  section  and 
§  301.6103(p)(2)(B}-l,  officers  and 
employees  of  the  Social  Security 
Administration  to  whom  the  following 
return  information  reflected  on  returns 
of  designated  classes  or  categories  of 
corporations  has  been  disclosed  as 


provided  by  section  6103(1)(1)(A)  or 
(1)(5)  may  disclose  such  information  to 
officers  and  employees  of  the  Bureau  of 
Economic  Analysis  for  necessary 
purposes  described  in  paragraph  (c)(1) 
of  this  section: 

(i)  From  Form  SS-4 — Principal 
industrial  activity  and  geographic  codes. 

(ii)  From  an  employment  tax  return — 

(A)  Total  compensation  reported;  and 

(B)  Taxable  wages  paid  for  purposes 
of  chapter  21  to  each  employee. 

(d)  Procedures  and  restrictions. 
Disclosure  of  return  information 
reflected  on  returns  by  officers  or 
employees  of  the  hiternal  Revenue 
Service  or  the  Social  Security 
Administration  as  provided  by 
paragraphs  (b)  and  (c)  of  this  section 
will  be  made  only  upon  written  request 
to  the  Commissioner  of  Internal 
Revenue  by  the  Secretary  of  Commerce 
describing — 

(1)  The  particular  return  information 
reflected  on  returns  to  be  disclosed; 

(2)  The  taxable  period  or  date  to 
which  such  return  information  reflected 
on  returns  relates;  and 

(3)(i)  The  particular  purpose  for 
which  the  return  information  reflected 
on  returns  is  to  be  used,  and  designating 
by  name  and  title  the  officers  and 
employees  of  the  Bureau  of  the  Census 
or  the  Bureau  of  Economic  Analysis  to 
whom  such  disclosure  is  authorized. 

(ii)  No  such  officer  or  employee  to 
whom  return  information  reflected  on 
returns  is  disclosed  pursuant  to  the 
provisions  of  paragraph  (b)  or  (c)  of  this 
section  shall  disclose  such  information 
to  ajiy  person,  other  than  the  taxpayer 
to  whom  such  return  information 
reflected  on  returns  relates  or  other 
officers  or  employees  of  such  bureau 
whose  duties  or  responsibilities  require 
such  disclosure  for  a  purpose  described 
in  paragraph  (b)  or  (c)  of  this  section, 
except  in  a  form  which  cannot  be 
associated  with,  or  otherwise  identify, 
directly  or  indirectly,  a  particular 
taxpayer.  If  the  Internal  Revenue  Service 
determines  that  the  Bureau  of  the 
Census  or  the  Bureau  of  Economic 
Analysis,  or  any  officer  or  employee 
thereof,  has  failed  to,  or  does  not,  satisfy 
the  requirements  of  section  6103(p)(4)  of 
the  Internal  Revenue  Code  or 
regulations  or  published  procedures 
thereunder  (see  §  601.601(d)(2)  of  this 
chapter),  the  Internal  Revenue  Service 
may  take  such  actions  as  are  deemed 
necessary  to  ensure  that  such 
requirements  are  or  will  be  satisfied, 
including  suspension  of  disclosures  of 
return  information  reflected  on  returns 
otheryvise  authorized  by  section  6103 
(j)(l)  and  paragraph  (b)  or  (c)  of  this 
section,  until  the  Internal  Revenue 
Service  determines  that  such 


requirements  have  been  or  will  be 
satisfied. 

(e)  Effective  date.  This  section  is 
applicable  to  the  Bureau  of  the  Census 
on  January  21,  2003. 

§301 .61 030X1  HIT    [Removed] 

Par.  3.  Section  301.6103(j)(l)-lT  is 
removed. 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  December  20,  2002. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 
[FR  Doc.  03-871  Filed  1-17-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  301  and  602 

[TD9036] 

RIN  1545-AY77 

Disclosure  of  Returns  and  Return 
Information  by  Other  Agencies 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations  and  removal  of 

temporary  regulations. 

4, 

SUMMARY:  This  document  contains  a 
final  regulation  relating  to  the 
disclosure  of  returns  and  return ' 
information  by  Federal,  state  and  local 
agencies  other  than  the  IRS.  The  final 
regulation  permits  the  IRS  to  authorize 
agencies  with  access  to  returns  and 
return  information  under  section  6103 
of  the  Internal  Revenue  Code  (Code)  to 
redisclose  returns  and  return 
information,  with  the  approval  of  the 
Commissioner  of  Internal  Revenue 
(Commissioner),  to  any  authorized 
recipient  set  forth  in  section  6103, 
subject  to  the  same  conditions  and 
restrictions,  and  for  the  same  purposes, 
as  if  the  recipient  had  received  the 
information  from  the  IRS  directly. 
DATES:  This  regulation  is  effective 
January  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
C.  Schwartz,  202-622-4570  (not  a  toll- 
firee  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information     '' 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C. 
4507(d))  under  control  number  1<545- 
1757.  The  collection  of  information  in 
this  regulation  is  in  §301.6103(p)(2)(B)- 
1.  This  information  is  required  for  the 
Commissioner  to  authorize  the 
disclosiure  of  returns  and  return 
information  from  agencies  with  access 
to  returns  and  return  information  under 
section  6103  to  other  authorized 
recipients  of  returns  and  return 
information  in  accordance  with  section 
6103. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 

The  estimated  annual  burden  per 
respondent  varies  from  one  half-hour  to 
two  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  one  hour. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S  Washington,  DC  20224, 
and  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury'.  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  return  information  are 
confidential,  as  required  by  26  U.S.C. 
6103. 

Background 

This  document  contains  amendments 
to  26  CFR  parts  301  and  602.  On 
December  13.  2001.  a  notice  of  proposed 
rulemaking  (REG-105344-01)  was 
published  in  the  Federal  Register  (66 
FR  64386).  No  comments  were  received 
from  the  public  in  response  to  the  notice 
of  proposed  rulemaking.  No  public  • 
hearing  was  requested  or  held.  The 
proposed  regulations  are  adopted  by 
this  Treasury'  decision. 

Explanation  of  Provisions 

The  final  regulation  expands  the 
number  of  agencies  that  may  redisclose 
returns  and  return  information  if 
authorized  by  the  Commissioner  to  any 
Federal,  state  or  local  agency  that 
receives  such  information  under  section 
6103.  Similarly,  it  expands  the  universe 
of  authorized  recipients  of  returns  and 
return  information  pursuant  to  this 
redisclosure  authority  to  any  recipient 
authorized  to  receive  returns  and  return 
information  in  accordance  with  section 
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6103.  All  redisclosures  by  agencies 
pursuant  to  this  regulation  will  be  made 
subject  to  the  same  conditions, 
restrictions,  safeguards,  recordkeeping 
requirements,  and  civil  and  criminal 
penalties  that  would  apply  if  the 
disclosure  were  made  by  the  IRS. 
Federal,  state  and  local  agencies  making 
disclosures  of  return  information  under 
the  final  regulation  will  continue  to 
provide  to  the  IRS  certain  information 
regarding  disclosiu'es  made  pursuant  to 
this  authority,  in  order  for  the  IRS  to. 
fulfill  its  reporting  requirements  under 
section  6103(p). 

Spec}^  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6),  it  is  hereby  certified  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  disclosure 
authorized  by  the  rule  is  voluntary  on 
the  part  of  small  governmental 
jurisdictions  and,  as  discussed  earlier  in 
this  preamble,  the  burden  associated 
with  requesting  authorization  from  the 
Commissioner  to  disclose  returns  and 
return  information,  and  to  maintain  the 
necessary  records  concerning  the 
disclosure  of  return  information,  is 
minimal.  Accordingly,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the  Code, 
the  proposed  regulations  preceding 
these  regulations  were  submitted  to  the 
Chief  Counsel  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these 
regvUations  is  Julie  C.  Schwartz,  Office 
of  the  Associate  Chief  Counsel 
(Procedvue  and  Administration), 
Disclosure  and  Privacy  Law  Division. 

List  of  Subiects 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  Recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 


Amendments  to  the  Regulations 

Accordingly,  26  CFR  parts  301  and 
602  are  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *   *    * 
Section  301.6103(p)(2)(B)-l  also 

issued  under  26  U.S.C.  6103(p)(2); 

*   *   * 

Par.  2.  Section  301.6103(p)(2)(B)-l  is 
added  to  read  as  follows: 

§  301 .61 03(p)<2KB>-1     Disclosure  of 
Returns  and  Return  Information  by  Other 
Agencies. 

(a)  General  rule.  Subject  to  the 
requirements  of  paragraphs  (b),  (c),  and 
(d)  of  this  section,  returns  or  return 
information  that  have  been  obtained  by 
a  Federal,  state  or  local  agency,  or  its 
agents  or  contractors,  in  accordance 
with  section  6103  (the  first  recipient) 
may  be  disclosed  by  the  first  recipient 
to  another  recipient  authorized  to 
receive  such  returns  or  return 
information  under  section  6103  (the 
second  recipient). 

(b)  Approval  by  Commissioner.  A 
disclosure  described  in  paragraph  (a)  of 
this  section  may  be  made  if  the 
Commissioner  of  Internal  Revenue  (the 
Commissioner)  determines,  after 
receiving  a  written  request  under  this 
section,  that  such  returns  or  return 
information  are  more  readily  available 
from  the  first  recipient  than  from  the 
Internal  Revenue  Service  (IRS).  The 
disclosure  authorization  by  the 
Commissioner  shall  be  directed  to  the 
head  of  the  first  recipient  and  may 
contain  such  conditions  or  restrictions 
as  the  Coimnissioner  may  prescribe.  The 
disclosure  authorization  may  be  revoked 
by  the  Commissioner  at  any  time. 

(c)  Requirements  and  restrictions.  The 
second  recipient  may  receive  only 
returns  or  return  information  as 
authorized  by  the  provision  of  section 
6103  applicable  to  such  second 
recipient.  Any  returns  or  return 
information  disclosed  may  be  used  by 
the  second  recipient  only  for  a  purpose 
authorized  by  and  subject  to  any 
conditions  imposed  by  section  6103  and 
the  regulations  thereunder,  including,  if 
applicable,  safeguards  imposed  by 
section  61 03(p)(4). 

(d)  Records  and  reports  of  disclosure. 
The  first  recipient  shall  maintain  to  the 
satisfaction  of  the  IRS  a  permanent 
system  of  standardized  records 
regarding  such  disclosure  authorization 
described  in  paragraph  (a)  of  this 


section  and  any  disclosure  of  returns 
and  return  information  made  pursuant 
to  such  authorization,  and  shall  provide 
such  information  as  prescribed  by  the 
Commissioner  in  order  to  enable  the  IRS 
to  comply  with  its  obligations  under 
section  6103(p)(3)  to  keep  accountings 
for  disclosures  and  to  make  annual 
reports  of  disclosures  to  the  Joint 
Conunittee  on  Taxation.  The 
information  required  for  reports  to  the 
Joint  Committee  on  Taxation  must  be 
provided  within  30  days  after  the  close 
of  each  calendar  year.  The  requirements 
of  this  paragraph  do  not  apply  to  the 
disclosure  of  returns  and  return 
information  as  provided  by  paragraph 
(a)  of  this  section  which,  had  such 
disclosures  been  made  directly  by  the 
IRS,  would  not  have  been  subject  to  the 
recordkeeping  requirements  imposed  by 
section  6103(p)(3)(A). 

(e)  Effective  date.  This  section  is 
applicable  on  January  21,  2003. 

§301.6103(p)(2KB)-1T    [Removed] 

Par.  3.  Section  301.6103(p)(2)(B)-lT 
is  removed. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  5.  In  §  602.101,  paragraph  (b)  is 
amended  by  removing  the  entry 
"301.6103{p)(2)(B)-lT"  from  the  table 
and  adding  the  entry 
"301.6103(p)(2)(B)-l"  in  numerical 
order  to  read  as  follows: 

§602.101    OMB  Control  numbers. 


(b)*  *  * 

CFR  part  or  section  where 
identified  and  described 


Current  OMB 
control  No. 


301.6103(p)(2)(B)-1 


1545-1757 


David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  December  20,  2002. 
Pamela  F.  Olson, 

Assistant  Secretary  (Tax  Policy).  Department 

of  the  Treasury. 

[FR  Doc.  03-1158  Filed  1-17-03;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  700 
RIN  0703-AA71 

United  States  Navy  Regulations 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  the  Navy  Regulations, 
incorporating  new  subparts,  and 
modifying  some  existing  subparts.  This 
revision  will  allow  the  published  Navy 
Regulations  to  comport  with  the  1990 
Navy  Regulations  currently  in  use. 

dates:  Effective  January  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Jason  Baltimore,  Legislation  and 
Regulations  Branch,  Administrative  Law 
Division  (Code  13),  Office  of  the  Judge 
Advocate  General,  1322  Patterson 
Avenue  SE.,  Suite  3000,  Washington 
Navy  Yard,  DC  20374-5066,  (703)  604- 
8208. 

SUPPLEMENTARY  INFORMATION:  On  14 
September  1990,  the  Secretary  of  the 
Navy  (SECNAV)  issued,  revised,  and 
amended  Navy  Regulations  (NAVREGS) 
in  accordance  with  10  U.S.C  Section 
6011.  These  regulations  superseded  the 
NAVREGS  that  were  amended  in  1978. 
Since  that  time,  one  revision,  which 
reflected  changes  to  the  NAVREGS,  was 
published  in  the  Federal  Register,  64  FR 
56061,  Oct.  15,  1999.  Since  the  1999 
revision,  no  additional  changes  have 
been  published  to  reflect  the  current 
NAVREGS.  In  accordance  with  5  U.S.C. 
Section  552,  the  Department  of  the  Navy 
seeks  to  publish  additional  changes  to 
these  regulations.  It  has  been 
determined  that  invitation  of  public 
comment  on  these  changes  to  the 
NAVREGS  prior  to  adoption  would  be 
impractical  and  unnecessary,  and  is 
therefore  not  required  under  the  public 
rule — making  provisions  of  32  CFR  parts 
336  and  701 .  However,  interested 
persons  are  invited  to  comment  in 
writing.  Written  comments  received  will 
be  considered  in  making  amendments  or 
revisions  to  32  CFR  700  or  the 
NAVREGS  upon  which  it  is  derived.  It 
has  been  determined  that  this  final  rule 
is  not  a  major  rule  within  the  criteria 
specified  in  Executive  Order  12291  and 
does  not  have  substantial  impact  on  the 
public.  This  submission  is  a  statement 
of  policy  and  as  such  can  be  effective 
upon  publication  in  the  Federal 
Register. 


Matters  of  Regulatory  Procedure 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  rule  does  not  meet  the  definition 
of  "significant  regulatory  action"  for 
purposes  of  E.O.  12866. 

Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  purposes  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Paperwork  Reduction  Act  . 

This  rule  does  not  impose  collection 
of  information  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35,  5  CFR  part 
1320). 

List  of  Subjects  in  32  CFR  Part  700 

Armed  Forces. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  the  Navy 
revises  32  CFR  part  700  to  read  as 
follows: 

PART  700— [AMENDED] 

1.  Section  700.405,  paragraph  (c)(9)  is 
amended  by  removing  the  "."  and 
adding  a  ";"  at  the  end  of  the  paragraph: 
by  adding  paragraph  (c)(10);  and  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

§  700.405    Delegated  authority  and 
responsibility. 

***** 

(c)  *  *  *      - 

(10)  To  exercise  authority  for 
intelligence  within  the  Navy. 

(d)  *  *  * 

(3)  Matters  essential  to  naval  military 
administration,  such  as: 

(i)  Security; 

(ii)  Discipline; 

(iii)  Communications;  and 

(iv)  Matters  related  to  the  customs  and 
traditions  of  the  naval  service.- 
***** 

2.  Section  700.505  is  amended  by 
redesignating  paragraph  (b)(5)  as 
paragraph  (b)(6);  and  adding  a  new 
(b)(5)  to  read  as  follows: 

§  700.505    Delegated  authority  and 
responsibility. 

***** 

(b)*  *  * 

(5)  To  exercise  authority  for 
intelligence  within  the  Marine  Corps. 

***** 

3.  Section  700.701  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  700.701    Titles  of  Commanders. 

(a)  The  commander  of  a  principal 
organization  of  the  operating  forces  of 


the  Navy,  as  determined  by  the  Chief  of 
Naval  Operations,  or  the  officer  who  has 
succeeded  to  such  command  as 
provided  elsewhere,  in  these  regulations, 
shall  have  the  title  "Commander."  The 
name  of  the  organizationunder  the 
command  of  such  an  officer  shall  be 
added  to  form  his  or  her  official  title, 
e.g.,  "Commander,  U.S.  Atlantic  Fleet." 
Commander,  U.S.  Atlantic  Fleet, 
Commander.  U.S.  Pacific  Fleet,  and 
Commander,  U.S.  Naval  Forces  Europe, 
may  also  be  referred  to  as  a  "Geographic 
Fleet  Commander." 
***** 

4.  Section  700.1053  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  700.1 053    Commander  of  a  task  force. 
(a)  A  geographic  fleet  commander, 
and  any  other  naval  commander,  may 
detail  in  command  of  a  task  force,  or 
other  task  command,  any  eligible  officer 
within  his  or  her  command  whom  he  or- 
she  desires.  All  other  officers  ordered  to 
the  task  force  or  the  task  command  shall 
be  considered  subordinate  to  the 
designated  commander. 
***** 

Dated:  lanuary  7,  200.3. 
|.T.  Baltimore, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  jVavy,  Altpmate  Federal 
Register  Liaison  Officer. 
|FR  Doc.  03-104.5  Filed  1-17-03:  8:45  am] 
billing' CODE  3810-FF-P 


POSTAL  SERVICE 

39  CFR  Part  501 

Authorization  To  Manufacture  and 
Distribute  Postage  Meters 

agency:  Postal  Service.     ' 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations' for  postage  meter  inventory 
control  and  for  the  protection  and 
control  of  security-related  processes  and 
components.  A  desire  to  enhance  the 
security  of  Postal  Service  revenues 
motivates  these  changes.  The  rule  will 
improve  the  secure  handling  of  postage 
meters  and  their  security  components 
by  the  approved  postage  meter 
manufacturers,  and  will  extend  the 
regulations  to  third-party  agents  and 
representatives  of  the  manufacturers. 
DATES:  The  rule  is  effective  January  21, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Wilkerson,  manager  of  Postage 
Technology  Management,  at  703-292- 
3691,  or  by  fax  at  703-292^050. 
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SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  published  in  the 
Federal  Register  on  April  24.  2002  (67 
PR  20077),  with  a  request  for 
submission  of  comments  by  May  24, 
2002.  We  received  three  submissions  in 
response  to  the  solicitation  of  public 
comments.  The  Postal  Service  gave 
thorough  consideration  to  the  comments 
it  received,  modified  the  proposed  rule 
as  appropriate  in  response  to  the 
comments,  and  now  announces 
adoption  of  the  final  rule.  We  will 
amend  the  remaining  sections  of  title  39 
CFR  part  501  in  the  near  future  so  that 
they  reflect  the  changes  in  the  postage 
meter  population  and  recent  changes  to 
regulations  published  in  the  Domestic 
Mail  Manual  regarding  postage  meters 
and  other  postage  evidencing  systems. 

Discussion  of  Comments 

1.  One  commenter  noted  that  since 
the  Postal  Service  has  control  over  all 
distributors  of  postage  meters  through 
the  manufacturers,  the  amendments  to 
the  existing  regulations  make  sense  only 
if  the  manufacturer  is  allowed  to 
transfer  ownership  of  meters  to 
distributors.  The  commenter  suggested 
that  revising  the  proposed  regulation  to 
allow  transfer  of  ownership  would 
increase  competition  in  the  marketplace 
and  put  an  end  to  regulations  that  the 
commenter  perceived  as  favoring 
manufacturers  who  operate  a  vertically 
integrated  operation  over  those  who  use 
third  parties  to  distribute  meters.  The 
commenter  suggested  that  this  change 
would  make  the  regulation  by  the  Postal 
Service  of  the  security  of  postage  meters 
in  the  custody  of  distributors  and  other 
third  parties  the  same  whether  or  not 
the  third  party  owns,  repairs,  or 
distributes  the  meters. 

Any  control  the  Postal  Service 
exercises  over  a  person  or  concern  that 
controls,  distributes,  maintains, 
replaces,  repairs,  or  disposes  of  meters 
is  ciurently  exercised  through  the 
manufacturer.  The  Postal  Service  is 
seeking  to  standardize  and  strengthen 
the  level  of  manufacturer  control.  The 
Postal  Service  does  not  now  allow  the 
transfer  of  ownership  of  meters  to  a 
third  party.  Any  entity  wanting  to  own 
meters  now  must  qualify  imder  39  CFR 
part  501  to  become  an  approved 
manufacturer.  The  entity  must  be 
capable  of  performing  all  functions 
required  by  part  501,  including 
performance  of  inspections  and 
identifying  meters  that  are  defective  or 
tampered.  The  entity  must  also  be 
capable  of  protecting  and  controlling 
internal  and  security  components 
within  the  scope  of  §  501.28,  as 
amended  by  this  rule.  No  substantive 


change  is  made  to  the  proposed  rule  in 
response  to  this  comment. 

2.  One  commenter  requested  that  the 
Postal  Service  provide  standard  written 
terms  and  conditions  for  manufacturers 
to  include  in  all  future  third-party 
distributor  agreements. 

Given  the  variety  of  relationships  that 
could  exist  between  a  manufacturer  and 
a  third  party  that  controls,  distributes, 
maintains,  replaces,  repairs,  or  disposes 
of  meters,  the  Postal  Service  does  not 
believe  it  is  feasible  to  provide  standard 
written  terms  and  conditions  for 
manufacturers  to  include  in  a  third- 
party  agreement.  All  third  parties  must 
adhere  to  applicable  regulations,  just  as 
the  manufactiuer  does.  The  applicable 
regulations  include  title  39,  Code  of 
Federal  Regulations,  part  501, 
Authorization  to  Manufacture  and 
Distribute  Postage  Meters,  and  Domestic 
Mail  Manual.  Issue  57,  especially 
section  P030,  Postage  Meters  (Postage 
Evidencing  Systems).  Manufacturers 
could  consider  requiring  adherence  to 
these  regulations,  and  any  others  that 
may  be  applicable,  in  any  third-party 
agreement.  No  change  is  made  to  the 
proposed  rule  in  response  to  this 
comment. 

3.  One  manufacturer  with  existing 
third-party  relationships  to  distribute, 
replace,  and  dispose  of  meters  suggested 
in  its  comment  that  such  existing 
relationships  should  be  grandfathered 
and  exempt  from  the  new  regulations. 

The  manufacturer  is  responsible  for 
controlling  any  third  party  in 
accordance  with  all  applicable 
regulations.  Postage  Technology 
Management  has  the  authority  to  review 
all  existing  relationships  and  the 
manufactxu-er's  internal  controls  to 
ensure  compliance.  In  this  final  rule,  the 
Postal  Service  is  clarifying  the  proposed 
rule  in  response  to  this  conunent. 

4.  One  conunenter  asked  that  changes 
in  field  distribution  relationships  not 
require  preapproval  by  the  Postal 
Service.  The  time  required  to  obtain 
such  approval  would  imfairly  burden 
the  company  and  hinder  its 
competitiveness.  The  commenter 
suggested  that  new  third-party 
relationships,  with  the  exception  of  new 
field  sales  relationships,  should  be 
presented  for  approval. 

The  Postal  Service  will  review  and 
approve  third-party  relationships  only 
when  the  relationship  has  the  potential 
to  affect  meter  security  or  the  security 
of  Postal  Service  revenue.  The  Postal 
Service  will  not  review  those 
relationships  commonly  known  as  field 
sales  or  dealer  relationships  unless  there 
is  a  particular  security  concern  with  the 
dealer  or  its  operations.  However, 
manufacturers  must  exercise  control 


over  their  dealers  in  accordance  with 
Postal  Service  regulations.  In  this  final 
rule,  the  Postal  Service  is  clarifying  the 
proposed  rule  with  respect  to 
relationships  with  dealers  and  field 
sales  representatives. 

List  of  Subjects  in  39  CFR  Part  501 

Administrative  practice  and 
procedure.  Postal  Service. 

The  Amendment 

For  the  reasons  set  out  in  this 
document,  the  Postal  Service  is 
amending  39  CFR  part  501  as  follows: 

PART  501— AUTHORIZATION  TO 
MANUFACTURE  AND  DISTRIBUTE 
POSTAGE  METERS 

1.  The  authority  citation  for  part  501 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  410,  2601.  2605;  Inspector 
General  Act  of  1978,  as  amended  (Pub.  L.  95- 
452,  as  amended);  5  U.S.C.  App.  3. 

2.  Revise  §  501.22  to  read  as  follows: 

§501.22    Inventory  control. 

(a)  An  authorized  manufacturer  must 
maintain  sufficient  facilities  for  and 
records  of  the  distribution,  control, 
storage,  maintenance,  repair, 
replacement,  and  destruction  or 
disposal  of  all  meters  and  their 
components  to  enable  accurate 
accounting  thereof  throughout  the  entire 
meter  life  cycle.  Recordkeeping  is    - 
required  for  all  meters  including  newly 
produced  meters,  active  leased  meters, 
inactive  meters,  unleased  meters,  and 
lost  or  stolen  meters.  All  such  facilities 
and  records  are  subject  to  inspection  by 
Postal  Service  representatives. 

(b)  If  the  manufacturer  uses  a  third 
party  to  perform  functions  that  may 
affect  meter  security,  including,  but  not 
limited  to  meter  repair,  maintenance, 
and  disposal,  the  manager  of  Postage 
Technology  Management,  Postal  Service 
Headquarters,  must  review  in  advance 
all  aspects  of  the  relationship,  as  they 
relate  to  the  custody  and  control  of 
meters,  and  must  specifically  authorize 
in  writing  the  arrangement  between  the 
parties. 

(1)  Postal  Service  authorization  of  a 
third-party  relationship  for  a  given 
function  does  not  extend  to  any  other 
function.  Extension  of  the  third-party 
relationship  to  another  function  must  be 
implemented  and  approved  as  if  it  were 
a  new  relationship. 

(2)  No  third-party  relationship  shall 
compromise  the  security  of  the  meter,  or 
of  any  of  its  components,  including,  but 
not  limited  to.  the  hardware,  software, 
communications,  and  security 
components,  or  of  any  system  with 
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which  it  interfaces,  including,  but  not 
limited  to,  the  resetting  system, 
reporting  systems,  and  Postal  Service 
support  systems.  The  functions  of  the 
third  party  with  respect  to  a  meter,  its 
components,  and  the  systems  with 
which  it  interfaces  are  subject  to  the 
same  scrutiny  as  the  equivalent 
functions  of  the  manufacturer. 

1(3)  Any  authorized  third  party  must 
keep  adequate  facilities  for  and  records 
of  meters  and  their  components  in 
accordance  with  paragraph  (a)  of  this 
section.  All  such  facilities  and  records 
are  subject  to  inspection  by  Postal 
Service  representatives,  insofar  as  they 
are  used  to  distribute,  control,  store, 
maintain,  repair,  replace,  destroy,  or 
dispose  of  meters. 

(4)  The  manufacturer  must  ensure  that 
any  party  acting  in  its  behalf  in  any  of 
the  functions  described  in  paragraph  (a) 
of  this  section  maintains  adequate 
facilities,  records,  and  procedures  for 
the  security  of  the  meters.  Deficiencies 
in  the  operations  of  a  third  party 
relating  to  the  custody  and  control  of 
postage  meters,  unless  corrected  in  a 
timely  manner,  can  place  at  risk  a 
manufacturer's  approval  to  manufacture 
and/or  distribute  postage  meters. 

I  (5)  The  Postal  Service  reserves  the 
right  to  review  all  aspects  of  any  third- 
party  relationship  when  it  becomes 
aware  that  the  relationship  poses  a 
threat  to  meter  security  under  paragraph 
(b)(2)  of  this  section,  whether  or  not  that 
relationship  required  authorization 
uflder  paragraph  (b)  of  this  section. 

3.  Revise  §  501.28  to  read  as  follows: 

§  501 .28    Protection  and  control  of  internal 
and  security  components. 

I  Any  physical  or  electronic  access  to 
the  internal  components  of  a  meter,  as 
well  as  any  access  to  software  or 
security  parameters,  must  be  conducted 
within  an  approved  factory  or  meter 
repair  facility  under  the  manufacturer's 
direct  control  and  active  supervision. 
TTie  Postal  Service  must  have  checked  a 
meter  out  of  service  before  any 
cbmponent,  software,  or  security 
parameter  is  accessed  or  modified  in 
any  way,  or  internal  repairs  are 
undertaken.  This  does  not  apply  to 
Postal  Service-approved  user,  field,  or 
Postal  Service  access  to  a  specific 
iiktemal  component  or  software.  To 
prevent  unauthorized  use,  the 
manufacturer  or  £my  third  party  acting 
on  its  behalf  must  keep  secure  any 
equipment  or  other  component  that  can 
be  used  to  open  or  access  the  internal. 


electronic,  or  secine  components  of  a 
meter. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  03-1156  Filed  1-17-03;  8:45  am) 

BILUNG  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7435-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  partial  deletion  of  the 

Rocky  Mountain  Arsenal  National 

Priorities  List  Site  from  the  National 

I^riorities  List.     . 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  8  announces  the 
deletion  of  the  Western  Tier  Parcel  of 
the  Rocky  Moiuitain  Arsenal  National 
Priorities  List  (RMA/NPL)  Site  from  the 
National  Priorities  List  (NPL).  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300,  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA  and 
the  State  of  Colorado,  through  the 
Colorado  Department  of  Public  Health 
and  Envirorunent  (CDPHE).  have 
determined  that  the  Western  Tier  Parcel 
of  the  RMA/NPL  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  no  further 
remedial  measures  pursuant  to  CERCLA 
are  appropriate.  This  partial  deletion 
pertains  only  to  the  Western  Tier  Parcel 
of  the  RMA/NPL  Site  and  does  not 
include  the  other  portions  of  the  Site, 
which  will  remain  on  the  NPL. 
EFFECTIVE  DATE:  January  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  Williams,  Remedial  Project 
Manager  (8EPR-F),  U.S.  EPA,  Region  8, 
999  18th  Street,  Suite  300,  Denver, 
Colorado  80202-2466,  (303)  312-6660. 
Information  on  the  RMA/NPL  Site  as 
well  as  the  Deletion  Docket  and  the 
Responsiveness  Summary  for  this 
partial  deletion  are  available  at  EPA's 
Region  8  Superfund  Records  Center  in 
Denver,  Colorado.  Documents  are 
available  for  viewing  by  appointment 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday  excluding  holidays  by  calling 
(303)  312-6473.  The  Administrative 


Record  for  the  RMA/NPL  Site,  which 
includes  the  Deletion  Docket  and 
Responsiveness  Summary  for  the  partial 
deletion  of  the  Western  Tier  Parcel,  is 
maintained  at  the  Joint  Administrative 
Records  Document  Facility,  Rocky 
Mountain  Arsenal,  Building  129,  Room 
2024,  Commerce  City,  Colorado  80022- 
1748,  (30^  289-0362.  Documents  are 
available  for  viewing  from  12  p.m.  to  4 
p.m.,  Monday  through  Friday  or  by 
appointment. 

SUPPLEMENTARY  INFORMATION:  The  RMA/ 
NPL  Site  is  located  approximately  ten 
miles  northeast  of  downtown  Denver, 
Colorado  and  is  comprised  of  two 
operable  units  (OU),  the  On-Post  and 
Off-Post.  The  On-Post  OU  is 
encompassed  by  the  boundaries  of  the 
Rocky  Mountain  Arsenal  proper  and 
occupies  27  square  miles.  The  Off-Post 
OU  addresses  contamination  north  and 
northwest  of  the  RMA  proper 
boundaries.  The  Western  Tier  Parcel 
consists  of  940  acres  on  the  western    ' 
perimeter  of  the  On-Post  OU  of  the 
RMA/NPL  Site  along  Quebec  Street  in 
Commerce  City,  Colorado.  The  NPL 
partial  deletion  pertains  only  to  the 
Western  Tier  Parcel  which  is  a  small 
portion  of  the  On-Post  OU.  The  Off-Post 
OU  and  the  rest  of  the  On-Post  OU  will 
remain  on  the  NPL. 

On  October  2, 1998,  EPA  published  a 
Notice  of  Intent  for  Partial  Deletion 
(NOEDp)  in  the  Federal  Register  (63  FR 
53005)  and  local  newspapers  which 
proposed  to  delete  the  Western  Tier 
Parcel  from  the  RMA/NPL  Site. 
Conunents  received  during  the  public 
comment  period  primarily  focused  on 
the  potential  future  placement  of  a  child 
daycare  facility  at  the  Parcel  and 
reiterated  previous  concerns  that  RMA, 
and  hence  the  Western  Tier  Parcel, 
might  be  contaminated  with  dioxins. 
Based  upon  consideration  of  these 
concerns,  EPA  postponed  action  on  the 
partial  deletion  until  additional  soil 
sampling  and  analysis  of  the  Western 
Tier  Parcel  could  be  conducted. 

The  additional  soil  studies  have  been, 
completed  and,  taken  together  with 
previous  site-wide  risk  studies,  address 
the  community  concerns  regarding  any 
futine  child  daycare  facility  and 
potential  dioxin  contamination.  These 
studies  inclifde  the  (1)  Confirmation 
Soil. Sampling  Risk  Report  (EPA  2002a). 
(2)  Denver  Front  Range  Soil  Dioxin 
Study,  which  consists  of  four  separate 
studies  including  one  specific  to  the 
Parcel  (EPA  2001),  (3)  Section  9  Borrow 
Area  Report  (PMRMA  2000),  and  (4) 
Site  Reconnaissance  Report  (EPA 
2002b).  Additional  studies  and  reports 
developed  include  (1)  Surface  Flux 
Chamber  TesUng  (CDPHE  1998),  (2) 
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Geophysical  Survey  on  Section  9 
(PMRMA  2000),  (3)  Vapor  Pathway 
Analysis  (EPA  1998),  (4)  Assessment  of 
Residual  Ecological  Risk  Report 
(PMRMA  2002),  and  (5)  Potential 
Ordnance/Explosives  and  Recovered 
Chemical  Warfare  Materiel  (OE/RCWM) 
Hazards  Report  (PMRMA  2002). 

EPA  proposed  the  partial  deletion  of 
the  Western  Tier  Parcel  on  September 
23,  2002,  by  publishing  a  second  NOIDp 
in  the  Federal  Register  (67  FR  59487). 
Comments  received  during  the  public 
comment  period,  which  ended 
November  22,  2002,  were  primarily 
focused  on  how  potential  contamination 
or  munitions  would  be  addressed  if 
found  during  development  of  the  Parcel. 
EPA  also  received  nine  letters  of 
support  for  proceeding  with  the  partial 
deletion. 

In  our  Responsiveness  Summary,  EPA 
explained  that  the  Tri-County  Health 
Department  (TCHD)  is  coordinating 
with  Commerce  City,  the  most  likely 
piu-chaser  of  the  Parcel,  to  provide 
personnel  who  will  be  available  to  brief 
contractors  about  the  RMA/NPL  Site 
history  before  any  activity  begins  on  the 
Parcel.  As  the  local  regulatory  agency 
overseeing  remediation  of  the  RMA/NPL 
Site,  TCHD  has  direct  knowledge  of  the 
possible  construction  hazards  associated 
with  RMA  lands.  If  any  unusual 


material,  stained  soil,  unusual  objects, 
or  odors  are  discovered,  TCHD  may  call 
upon  local  Emergency  Response 
resources  (including  Fire,  Law 
Enforcement,  and  the  bomb  squad)  or 
Army  technicians  to  assist  in  identifying 
the  nature  of  the  anomaly. 

The  nine  entities  who  support  the 
partial  deletion  cite  the  thoroughness  of 
investigations  conducted  by  EPA,  the 
U.S.  Army,  and  CDPHE  to  ensure  the 
Parcel  is  fully  protective  of  public 
health  and  the  environment.  EPA  agrees 
that  the  numerous  studies  conducted  for 
the  Parcel  demonstrate  that  the  Parcel 
does  not  present  a  threat  to  the 
environment  or  human  health  and  it  is 
appropriate  to  delete  the  Western  Tier 
Parcel  from  the  RMA/NPL  Site. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-fin£mced 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  Agency  efforts  to  recover  costs 
associated  with  response  efforts. 


List  of  Subjects  in  40  CFR  Part  300  Lists 
of  Subjects 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  January  8,  2003. 
Robert  E.  Roberts, 

Regional  Administrator,  Region  8. 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757.  3CFR 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923. 
3CFR1987  Comp..  p.  193. 

Appendix  B — [Amended] 

2.  Table  2  of  appendix  B  to  part  300 
is  amended  by  revising  the  entry  for 
"Rocky  Mountain  Arsenal  (USARMY)" 
by  adding  a  note  "P"  so  that  it  reads  as 
follows: 

Appendix  B  to  Part  300— National 
Priorities  List 


Table  2.— Federal  Facilities  Section 


state 


Site  name 


City/County 


Notes  ( ') 


CO,. 


Rocky  Mountain  Arsenal  (USARMY)  Adams  County  P 


(a)  *  •  ' 

P=Sites  with  partial  deletlon(s). 


[FR  Doc.  U.3-958  Filed  1-17-03;  8:45  am] 
BILUNG  COOE  6561-07-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-86,  MM  Docket  No.  00-139,  RM- 
9915] 

Digital  Television  Broadcast  Service; 
Little  Rock,  AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  River  City  Broadcasting,  Inc. 
(formerly  Channel  42  of  Little  Rock, 
Inc.),  substitutes  DTV  channel  44  for 


DTV  channel  43c.  See  65  FR  51277, 
August  23,  2000.  DTV  channel  44  can  be 
allotted  to  Little  Rock,  Arkansas,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  34-47-56  N.  and  92-29-44 
W.  with  a  power  of  1000,  HAAT  of  334 
meters  and  with  a  DTV  service 
population  of  866  thousand.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  March  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-139, 
adopted  January  13,  2003,  and  released 
January  17,  2003.  The  full  text  of  this 
dociunent  is  available  for  public 


inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW,  CY-B402,  Washington, 
DC,  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
quaIexint@aol.com. 

List  of  Subiects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— {AMENDED] 

i.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority  :  47  U.S.C.  154,  303,  334  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Arkansas,  is  amended  by  removing  DTV 
channel  43c  and  adding  DTV  channel 
44  at  Little  Rock. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bufeau. 

[FR  Doc.  03-1198  Filed  1-17-03;  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  03-85,  MB  Docket  No.  02-281 ,  RM- 
10563] 

Digital  Television  Broadcast  Service; 
Macon,  GA 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Macon  Urban  Ministries,  Inc. 
d/b/a  Good  News  Television,  substitutes 
DTV  channel  45  for  DTV  channel  50  at 
Macon,  Georgia.  See  67  FR  61572, 
October  1,  2002.  DTV  channel  45  can  be 
allotted  to  Macon,  Georgia,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  32-45-51  N.  and  83-33-32 
W.  with  a  power  of  1000,  HAAT  of  223 
meters  and  with  a  DTV  service 
population  of  608  thousand.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  March  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-281, 
adopted  January  13,  2003,  and  released 
January  17,  2003.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  S.W.,  Room  CY-A257. 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW,  CY-B402,  Washington, 


DC,  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexin  t@aoI.  com . 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority  :  47  U.S.C.  154,  303,  334  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Georgia,  is  amended  by  removing  DTV 
channel  50  and  adding  DTV  channel  45 
at  Macon. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

|FR  Doc.  03-1197  Filed  1-17-03;  8:45  am] 

BILLING  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-79,  MB  Docket  No.  02-129,  RM- 
10437] 

Digital  Television  Broadcast  Service; 
Wilmington,  NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Raycom  America,  Inc., 
licensee  of  station  WECT(TV), 
substitutes  DTV  channel  44  for  DTV 
channel  54  at  Wilmington,  North 
Carolina.  See  67  FR  39933,  June  11, 
2002.  DTV  channel  44  can  be  allotted  to 
Wilmington  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  34-19-16  N.  and 
78-13-43  W.  with  a  power  of  33,  HAAT 
of  290  meters  and  with  a  DTV  service 
population  of  328  thousand.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  March  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-129, 
adopted  January  10,  2003,  and  released 


January  16,  2003.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW..  Room  CY-A257. 
Washington,  DC.  This  document  may  , 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  II,  445 
12th  Street,  SW.,  CY-B402,  Washington, 
DC,  20554,  telephone  202-863-2893.  . 
facsimile  202-863-2898,  or  via  e-mail 
quaIexint@aoI.com. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
North  Carolina,  is  amended  by  removing 
DTV  channel  54  and  adding  DTV 
channel  44  at  Wilmington. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief.  Video  Division.  Media  Bureau. 

[FR  Doc.  03-1196  Filed  1-10-03:  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 
[DA  02-3419] 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

s 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on        '" 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment.  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  Permit  FM 
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Channel  arid  Class  Modifications 
[Upgrades]  by  Applications,  8  FCC  Red 
4735  (1993). 

DATES:  Effective  January  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  December  13,  2002, 
and  released  December  16,  2002.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  at  the 
FCC  Reference  Information  Center, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-A257,  Washington,  DC  20554.  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 


Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  279A  and  adding 
Channel  279C3  at  Andalusia. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  264A  and  adding 
Channel  264C1  at  Duncan. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  removing  Channel  222A  and  adding 
Channel  222C1  at  Holyoke  and  by 
removing  Channel  243A  and  adding 
Channel  243C1  at  Julesburg. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  253C  and  adding 


Channel  253C0  at  Panama  City  and  by 
removing  Channel  254C2  and  adding 
Channel  254C1  at  Pensacola. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  removing  Channel  241C 
and  adding  Channel  241C1  at  Lake 
Charles. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  223C1  and  adding 
Channel  223C0  at  Joplin. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  South  Carolina,  is 
amended  by  removing  Channel  244A 
and  adding  Channel  244C3  at  Cayce  and 
by  removing  Channel  221C2  and  adding 
Channel  221C1  at  Myrtle  Beach. 

9.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  295A  and  adding 
Channel  295C3  at  Kerens. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-1202  Filed  1-17-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Ch.  I 

[Docket  No.  01-068-1] 
RIN  0579-AB43 

Risk  Reduction  Strategies  for  Potential 
BSE  Pathways  Involving  Downer  Cattle 
and  Dead  Stock  of  Cattle  and  Other 
Species 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Advance  notice  of  proposed 
ruljemaking. 

SUMMARY:  We  are  soliciting  public 
comment  to  help  us  develop  approaches 
to  control  the  risk  that  dead  stock  and 
nonambulatory  animals  could  serve  as 
potential  pathways  for  the  spread  of 
bovine  spongiform  encephalopathy,  if 
that  disease  should  ever  be  introduced 
into  the  United  States. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  March  24, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-068-1. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1231.  Please  state  that  your  comment 
refers  to  Docket  No.  01-068-1.  If  you 
use  e-mail,  address  your  comment  to 
reguIations@apbis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
addriess  in  your  message  and  "Docket 
No.  01-068-1"  on  the  subject  line. 

Vou  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 


room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Lisa  Ferguson,  Emergency  Programs, 

VS,  APHIS,  4700  River  Road,  Unit  41, 

Riverdale,  MD  20737-1237;  (301)  734- 

8073. 

SUPPLEMENTARY  INFORMATION: 

Background 

We  are  soliciting  comments  to  help  us 
develop  an  approach  to  control  risks 
associated  with  disposal  of 
nonambulatory  and  dead  livestock. 
These  animals  could  serve  as  potential 
pathways  for  the  spread  of  bovine 
spongiform  encephalopathy  (BSE),  if 
that  disease  should  ever  be  introduced 
into  the  United  States. 

It  is  well  established  that  domestic 
and  wild  animals  may  contract 
diseases — especially  viral  and  bacterial 
diseases — from  animals  that  die  on  the 
farm  and  do  not  receive  proper  disposal. 
Direct  exposure  to  improperly  buried 
dead  stock '  and  consumption  of  feed  or 
grass  contaminated  by  run-off  that 
passed  over  such  animals  are  some  of 
the  routes  of  potential  exposure  for 
these  diseases. 

Bovine  spongiform  encephalopathy 
(BSE)  is  a  disease  of  cattle  and  is  a 
member  of  a  class  called  transmissible 
spongiform  encephalopathies  (TSE's). , 
Other  TSE's  also  cause  various  diseases 
in  animals  and  humans.  BSE  was  first 
documented  in  the  United  Kingdom  in 
1986  and  has  since  spread  to 
approximately  21  other  countries  in 
Europe,  and  to  Israel  and  Japan.  There 
has  never  been  a  case  of  BSE  identified 
in  the  United  States.  However,  other 
types  of  TSE  diseases  have  affected  U.S. 
livestock  and  wildlife,  including  scrapie 


<  Dead  stock  are  livestock  that  die  or  are  killed 
before  being  sent  to  slaughter:  they  are  sometimes 
referred  to  as  "on-farm  deads."  When  used  in  this 
notice  in  reference  to  cattle,  this  term  refers  to  adult 
cattle  over  24  months  of  age.  since  cattle  that  die 
at  a  younger  age  present  a  greatly  reduced 
likelihood  of  harfjoring  BSE  infectivity. 


in  sheep  and  goats  and  chronic  wasting 
disease  (CWD)  in  both  captive  and  free- 
ranging  elk  and  deer. 

In  many  ways,  TSE  diseases  present  a 
more  difficult  problem  than  other 
animal  diseases  with  regard  to 
controlling  the  spread  of  disease 
through  dead  stock.  This  is  due  to  the 
nature  of  TSE  diseases,  the  general  lack 
of  live-animal  tests  for  them,  and  the 
extreme  hardiness  of  TSE  agents.  These 
issues  are  discussed  in  some  detail 
below. 

Surveillance  programs  in  European 
countries  where  BSE  exist  have  found 
that  BSE  is  present  in  a  higher 
percentage  of  nonambulatory  and  dead 
livestock  than  in  the  general  cattle 
populations.  An  animal  at  the  point  of 
death  from  BSE  is  also  generally  in  its 
most  infectious  state,  with  a  high 
concentration  of  the  BSE  agent  in 
certain  tissues.  Studies  by  the  U.S. 
Department  of  Agriculture  (USDA), 
independent  researchers,  and  the 
Harvard  Center  for  Risk  Analysis 
(discussed  below)  concur  that  if  BSE 
were  introduced  into  the  United  States, 
dead  stock  that  wer6  rendered  and 
allowed  into  the  animal  feed  chain 
would  pose  a  risk  of  spreading  the 
disease.  In  January  2001,  the  Food  and 
Agriculture  Organization  of  the  United 
Nations  issued  a  press  release  urging 
countries  to  take  steps  to  reduce  BSE 
risks;  one  of  the  recommended  practices 
was  correct  disposal  of  dead  stock. 
Diseases  other  than  BSE  are  also  an 
issue  in  the  disposal  of  dead  stock. 

The  BSE  agent  is  remarkably  hardy 
and  resistant  to  destruction  by  standard 
cooking  practices,  sterilization 
procedures,  and  rendering  processes. 
Generally,  the  rendering  processes  used 
in  the  United  States  will  reduce  the 
infectivity  of  a  TSE  agent  in  the 
rendered  material  by  a  factor  of  1  to  3 
logs.-  The  continuous  rendering 
processes  most  widely  used  in  the 
United  States  reduce  infectivity  by  2 
logs  or  less;  batch  processing,  used  for 
less  than  5  percent  of  rendered  animals, 
can  reduce  infectivity  by  3  logs.  Since 
some  BSE  agent  survives  rendering,  if 
BSE  were  to  be  present  in  a  rendered 
product  that  is  used  in  cattle  feed  (in 
deliberate  or  accidental  violation  of  the 
feed  ban  imposed  by  the  U.S.  Food  and 
Drug  Administration  (FDA))  it  could 
lead  to  the  amplification  and  spread  of 


-  A  1-log  reduction  is  reduction  by  a  factor  of  10. 
2  logs  =  100.  3  logs  =  1000.  etc. 


2704 


Federal  Register /Vol.  68.  No.  13 /Tuesday,  January  21,  2003 /Proposed  Rules 


BSE  among  cattle  consuming  that  feed. 
There  is  also  a  possibility  that  animal 
feed  containing  a  TSE  agent  from  the 
rendered  protein  of  one  species  (e.g., 
scrapie  in  sheep)  could  cause 
development  of  disease  in  animals  of 
another  species  consuming  that  feed 
[e.g.,  cause  BSE  in  cattle).  This  is,  in 
fact,  the  leading  theory  for  how  BSE 
originated  in  the  United  Kingdom. 

Given  this  situation,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
wants  to  take  steps  to  limit  the  potential 
pathways  through  which  BSE  could 
spread  in  U.S.  animal  populations,  in 
case  it  is  introduced  despite  efforts  to 
keep  it  out  of  the  United  States. 

TSE  Disease  Surveillance 

Data  from  APHIS  animal  disease 
surveillance  programs  can  be  used  to 
detect  occurrences  of  disease,  provide 
information  for  better  policy  decisions, 
and  better  understand  the  diseases. 
Most  surveillance  programs  are  based 
on  data  from  live-animal  tests;  however, 
since  such  tests  are  generally 
unavailable  for  TSE's,  in  this  area 
APHIS  generally  relies  on  observation  of 
animals  exhibiting  signs  of  TSE's  and 
tissue  samples  from  dead  animals.  Since 
1990.  animals  targeted  for  BSE 
surveillance  by  APHIS  include  cattle 
exhibiting  signs  of  neurological  disease 
in  the  field  [i.e.,  prior  to  being  brought 

-  to  slaughter),  cattle  condemned  at 
slaughter  for  neurologic  reasons,  rabies- 
negative  cattle  submitted  to  public 
health  laboratories. '  neurologic  cases 
submitted  to  veterinary  diagnostic 
laboratories  and  teaching  hospitals, 
nonambulatory  cattle  ("downer  cattle") 
over  24  months  of  age  at  slaughter,  and 
adult  cattle  dying  from  unknown  causes 
on  farms.  The  primary  reason  we  target 
downer  animals  is  that  surveillance  data 
from  European  countries  in  which  BSE 
has  been  detected  indicate  that  downer 

.  cattle  have  a  greater  incidence  of  BSE.'' 
If  BSE  enters  the  United  States,  downer 


cattle  testing  programs  are  likely  to  first 
reveal  it. 

APHIS'  current  approach  to  BSE 
surveillance  takes  into  account  regional 
differences  in  the  movement  of  animals. 
i.e.,  surveillance  is  scaled  to  take  into  ' 
account  where  most  cattle  are  raised 
and  where  they  are  slaughtered.  On  this 
basis  the  United  States  is  divided  into 
eight  regions "'  for  JBSE  surveillance.  For 
years.  APHIS  has  calculated  regional 
surveillance  goals  for  BSE  to  exceed 
international  standards  recommended 
by  the  Office  International  des 
Epizooties.  the  world  organization  for 
animal  health.  APHIS  continues  to 
increase  postmortem  testing  for  BSE. 
with  more  than  19.990  cattle  samples 
tested  in  fiscal  year  2002 'up  from  5.200 
during  fiscal  year  2001.  Overall,  our 
surveillance  program  targets  the 
segment  of  the  cattle  population  where 
BSE  would  most  likely  be  found  if  it 
were  to  occur,  i.e.,  downer  animals  and 
dead  stock. 

Limiting  Possible  Pathways  for  Spread 
of  BSE 

By  their  nature,  downer  animals  and 
dead  stock  include  many  animals  dead 
or  dying  from  communicable  diseases. 
They  therefore  represent  a  significant 
pathway  for  spread  of  disease  if  they  are 
not  handled  or  disposed  of  with 
appropriate  safeguards.  Over  time, 
USD  A  and  industry  have  developed 
methods  to  mitigate,  if  imperfectly,  the 
risks  presented  by  dead  stock  and 
downer  animals  affected  by  the  older, 
better-known  animal  diseases. 

With  regard  to  limiting  the  potential 
pathways  through  which  BSE  could 
spread  in  U.S.  animal  populations  if  it 
were  introduced,  we  believe  that  dead 
stock  and  downer  animals  represent  the 
most  significant  potential  pathway  that 
has  not  been  addressed  in  previous 
efforts  to  reduce  BSE  risks.  The 
remainder  of  this  advance  notice  of 
proposed  rulemaking  discusses  why  we 
think  this  is  so  and  identifies  topic  areas 


'  We  test  rabies-negative  cattle  because  these 
animals  often  have  clinical  signs  that  could  be 
consistent  with  BSE.  If  the  public  health  tests  show 
the  animal  does  not  have  rabies,  the  samples  may 
Im!  forwarded  to  APHIS  for  BSE  testing. 

■•  For  instance,  surveillance  in  Germany  in  2001 
showed  that  animals  subjected  to  normal  slaughter 
had  a  BSE  incidence  of  0.002  percent,  while  fallen 
animals  (in  the  United  States,  these  would  be  called 
dead  stock,  or  animals  not  presented  for  slaughter 
for  human  consumption)  had  an  incidence  of  0.02 
percent,  and  emergency  slaughters  (in  the  United 
States,  animals  presented  for  slaughter  for  human 
consumption  and  found  to  show  signs  of 
neurological  illness)  had  an  incidence  of  0.48 
percent.  "Final  Report  of  a  Mission  Carried  Out  in 
Germany  from  28/05/2001  to  01/06/2001  in  Order 
to  Evaluate  the  Implementation  of  Protective 
Measures  Against  Bovine  Spongiform 
Encephalopathy."  available  at  http://europa.eu.int/ 
comm/food/fs/inspections/vi/reports/germany/ 
vi  wpjiRnn_3302-200i_en.pdf. 


^  These  divisions  were  established  essentially  for 
epidemiological  surveillance  reasons  and  are  not 
intended  for  the  purposes  of  Chapter  1.3.4  of  the 
International  Animal  Health  Code,  i.e..  "defining 
geographical  areas  of  different  animal  health  .status 
within  its  territory  for  the  purpose  of  international 
trade."  The  regions  were  established  because  State- 
by-State  reporting  did  not  provide  very  useful  data, 
and  caused  underestimation  and  overestimation  of 
States'  cattle  populations,  due  to  the  common 
practice  of  moving  cattle  interstate  for  feeding  and 
slaughter.  Often  an  animal  actually  comes  from  one 
state  (e.g..  New  Jersey)  but  is  slaughtered  in  another 
state  [e.g..  Pennsylvania),  so  therefore  slaughter 
surveillance  on  a  State-by-State  basis  would  report 
the  animal  as  originating  from  Pennsylvania.  To 
make  our  estimations  and  calculations  as 
scientifically  sound  as  possible,  we  changed  to  a 
regional  system,  with  States  grouped  into  regions 
based  on  typical  animal  populations  and  their 
movement  to  regional  slaughterhouses. 


where  we  are  seeking  more  information 
in  order  to  develop  rulemaking  on  the 
silbject  of  dead  stock. 

The  Harvard  Risk  Analysis 

In  April  1998,  in  order  to  better 
characterize  the  potential  for  BSE  to  be 
introduced  and  spread  in  the  United 
States,  and  the  potential  threat  to 
human  health  should  this  happen, 
USDA  commissioned  the  Harvard 
Center  for  Risk  Analysis  to  conduct  a 
risk  analysis  (referred  to  below  as  the 
Harvard  study).  The  Harvard  study  was 
completed  and  released  on  November 
30.  2001.**  The  summary  of  the  Harvard 
study  stated  its  findings  that  the  United 
States  is  highly  resistant  to  any 
introduction  of  BSE  or  a  similar  disease. 
It  also  found  that  BSE  is  extremely 
unlikely  to  become  established  in  the 
United  States,  and  if  introduced,  it  is 
likely  to  be  quickly  eliminated 
following  its  introduction. 

The  Harvard  study  investigated 
potential  pathways  by  which  BSE  or 
other  TSE's  could  enter  U.S.  cattle 
populations,  using  a  quantitative 
simulation  model  to  characterize  how 
the  introduction  of  BSE  would  spread 
over  time,  and  the  extent  to  which  it 
could  result  in  human  exposiue  to 
contaminated  food  products.  The 
study's  model  quantified  some  aspects 
of  BSE's  potential  progress  if  introduced 
into  the  United  States — e.g.,  the  number 
of  animals  that  would  be  infected  over 
time,  and  the  resulting  quantity  of  the 
BSE  agent  in  food  that  would 
potentially  be  available  for  human 
consumption — but  it  did  not  quantify 
the  probability  that  BSE  will  be 
introduced,  nor  did  it  estimate  how 
many  people  would  contract  vCJD  if 
BSE  were  introduced.  The  study 
omitted  quantitati^  treatment  of  both  of 
these  issues  because  the  available 
information  is  inadequate. 

The  Harvard  study  has  helped  APHIS 
identify  those  risk  management  control 
options  that  most  influence  the 
introduction  and  spread  of  disease,  and 
to  identify  those  sources  of  uncertainty 
that  have  the  greatest  impact  on  our 
programs  to  control  BSE  risks.  This 
information  can  be  used  to  help  identify 
the  most  important  control  measures 
and  to  prioritize  data  collection  and 
research  efforts. 

The  Harvard  study  finds  that  the 
United  States  is  highly  resistant  to  the 
introduction  of  BSE.  In  addition,  should 
BSE  occur  in  this  country,  measures 
taken  by  government  and  industry  make 


"Evaluation  of  the  Potential  for  Bovine 
Spongiform  Encephalopathy  in  the  United  States; 
Harvard  University  and  Tuskegee  University, 
November  26,  2001.  Available  at  http:// 
vvww.aphis.usda.gov/oa/bse/. 


the  United  States  robust  against  the 
spread  of  BSE  to  animals  or  humans. 

The  report  identified  three  pathways 
or  practices  that  could  contribute  most 
either  to  increased  hiunan  exposure  to 
the  BSE  agent  or  to  the  spread  of  BSE 
if  it  should  be  introduced  into  the 
United  States.  The  three  pathways  are: 

•  Noncompliance  with  the  FDA  feed 
ban,  including  misfeeding  on  the  farm 
and  the  mislabeling  of  prohibited  feed 
and  feed  products; 

•  Inclusion  of  high  risk  material,  such 
as  brain  and  spinal  cord,  in  edible 
products; 

•  Rendering  of  animals  that  die  on 
the  farm  and  use  (through  illegal 
diversion  or  cross-contamination)  of  the 
rendered  product  in  ruminant  feed. 

FDA  and  FSIS  are  taking  action  to 
address  the  first  two  pathways.  FDA  is 
enhancing  its  enforcement  of  the  feed 
ban  and  is  evaluating  whether  further 
rulemaking  is  needed.  FSIS  published  a 
notice  in  the  Federal  Register  on 
January  17,  2002  (67  FR  2399,  Docket 
No.  01-02  7N)  announcing  the 
availability  of  a  BSE  Current  Thinking 
Paper  that  discusses  measures  that  it  is 
considering  implementing  to  minimize 
human  exposure  to  bovine  materials 
that  could  potentially  contain  the  BSE 
agent.  Measures  under  consideration  by 
FSIS  include  prohibiting  certain  high 
risk  materials,  such  as  brain  and  spinal 
cord,  from  specified  cattle  for  use  as 
human  food  and  prohibiting  the 
incorporation  of  CNS  tissue  in  boneless 
beef  products,  including  meat  from 
advance  meat  recovery  (AMR)  systems. 
Commenters  on  this  advance  notice  of 
proposed  rulemaking  may  wish  to 
explore  whether  there  are  cross-cutting 
issues  between  safe  disposal  of  these 
specified  risk  materials  and  safe 
disposal  options  for  downer  and  on- 
farni  dead  animals. 

Because  APHIS  has  primary 
authority ''  for  animal  disease  risks 


"Generally,  APHIS  does  not  directly  regulate 
businesses  engaged  in  animal  disposal  through 
rendering,  incineration,  burial,  or  other  methods. 
However,  such  businesses  could  be  affected  if 
APWS  regulates  how  the  owners  of  animals  may 
move  or  dispose  of  dead  stock:  e.g.,  disposal 
businesses  could  choose  to  alter  their  practices  to 
provide  the  types  of  disposal  APHIS  requires  the 
owners  of  animals  to  employ.  See  the  Animal 
Health  Protection  Act  of  2002  (Subtitle  E  of  the 
Farm  Security  and  Rural  Investment  Act  of  2002, 
Pub.  L.  107-171).  Section  10406  states  that  the 
Secretary  of  Agriculture  may  prohibit  or  restrict 
"the  movement  in  interstate  commerce  of  any 
animal,  article,  or  means  of  conveyance  if  the 
Secretary  determines  that  the  prohibition  or 
restriction  is  necessary  to  prevent  the  introduction 
or  dissemination  of  any  pest  or  disease  of 
livestock."'  Section  10409  states  that  the  Secretary 
"may  carry  out  operations  and  measures  to  detect, 
control,  or  eradicate  any  pest  or  disease  of  livestock 
*   *   *  including  animals  at  a  slaughterhouse, 
stockyard,  or  other  point  of  concentration.'" 


posed  by  both  live  and  dead  animals  on 
the  farm,  including  matters  where 
carcass  disposal  may  pose  animal  health 
risks,  APHIS  is  publishing  this  advance 
notice  of  proposed  rulemaking  to  open 
discussion  concerning  the  third 
pathway,  rendered  material  from 
animals  that  die  on  the  farm  and  its 
possible  inclusion  in  ruminant  feed.  We 
are  publishing  this  notice  to  fulfill  the 
Secretary's  statement,  upon  release  of 
the  Harvard  study,  that  "USDA  will 
pubUsh  an  advance  notice  of  proposed 
rulemaking  to  consider  disposal  options 
for  dead  and  downer  animals,  because 
such  cattle  are  considered  an  important 
potential  pathway  for  the  spread  of  BSE 
in  the  animal  chain." 

The  Harvard  study  considers  dead 
stock  to  be  an  especially  significant 
potential  pathway  for  BSE.  The  base 
case  for  the  Harvard  study's  model 
examined  what  would  happen  if  10 
animals  infected  with  BSE  were 
imported  into  the  United  States, 
assuming  current  Government 
regulations  and  controls  are  in  place.  In 
this  scenario,  it  could  be  likely  that  one 
or  more  of  these  animals  will  succumb 
to  the  disease  on  the  farm,  or  become 
sick  enough  to  be  killed  rather  than  sent 
to  slaughter.  The  worst  possible 
outcome  at  this  point  in  the  scenario 
would  be  for  an  animal  with  BSE  to  be 
rendered,  and  for  the  rendered  product 
to  be  mixed  into  ruminant  feed  (in 
violation  of  the  FDA  feed  ban). 
Rendering  an  animal  that  has  reached 
the  clinical  stage  of  BSE  introduces  the 
maximum  amount  of  infectivity  into 
rendering  and  potentially  yjto  feed.  This 
could  result  in  many  more  cattle 
contracting  BSE  through  consuming  that 
contaminated  feed,  or  consuming  feed 
that  was  cross-contaminated  during 
production  or  storage,  if  the  feed  ban 
was  violated. 

The  Harvard  study's  model  estimates 
that  keeping  this  from  occurring,  by 
prohibiting  the  rendering  of  animals 
that  die  on  the  farm  or  by  ensuring  that 
no  rendered  product  from  such  animals 
is  ever  mixed  with  ruminant  feed, 
would  greatly  reduce  the  potential  for 
contamination  in  the  animal  feed  chain 
and  reduce  the  average  predicted  new 
cases  of  BSE  following  introduction  of 
10  infected  cattle  ft"om  2.9  new  cases  to 
0.68  new  cases.  The  Harvard  study 
found  that  safely  disposing  of  on-farm 
dead  livestock  is  predicted  to  greatly 
reduce  BSE  spread  due  to  the  high 
levels  of  BSE  agent  expected  in  animals 
that  die  from  BSE  on  the  farm.  It  is 
important  to  keep  such  animals  from 
directly  entering  animal  feed  chains 
(e.g.,  through  using  rendered  products 
derived  from  them  in  feed),  and  it  is 
important  to  dispose  of  their  carcasses 


in  ways  that  keep  other  livestock  and 
wildlife  from  contacting  them. 

Note  that  the  Harvard  study  by  design 
considered  risk  factors  for  BSE  one  at  a 
time,  not  in  combination.  In  other 
words,  the  prediction  that  keeping 
rendered  dead  stock  out  of  ruminant 
feed  would  lower  new  cases  of  BSE 
following  introduction  of  10  infected 
cattle  from  2.9  to  0.68  new  cases  does 
not  take  into  account  the  marginal  and 
cumulative  effects  of  other  BSE  risk 
reduction  activities.  Other  actions  by 
Federal  agencies  and  industry — e.g., 
more  effective  enforcement  of  the  feed 
ban  and  import  restrictions  applied  to 
countries  with  BSE — will  also  be  acting 
to  mitigate  BSE  risks,  to  a  cumulative-^ 
degree  not  calculated  by  the  Harvard 
study. 

The  Harvard  study  suggests 
prohibiting  rendering  of  dead  stock  as 
one  way  to  mitigate  this  risk,  but  it  does 
not  go  on  to  evaluate  the  associated 
negative  effects  such  a  policy  could 
have  on  preventing  the  spread  of  BSE 
and  other  diseases.  Eliminating 
rendering  as  a  disposal  option  for  dead 
stock  would  mean  owners  would  have 
to  find  other  disposal  options,  many  of 
which  pose  their  own  risks  of  spreading 
disease.  These  risks  are  discussed  later 
in  this  document. 

Issues  in  Disposal  of  Downer  Cattle  and 
Dead  Stock 

Downer  Cattle  ' 

Downer  cattle^— animals  that  cannot 
rise  from  a  recumbent  position  due  to 
injury  or  illness — may  be  sent  for 
slaughter  at  plants  inspected  by  FSIS." 
Sometimes  the  FSI§  antemortem 
inspection  reveals  that  the  downer 
animal  clearly  is  affected  by  a  particular 
disease,  but  more  often  diseases  are 
revealed'  only  when  characteristic 
lesions  (e.g.,  of  tuberculosis,  swine 
erysipelas,  or  infectious  anemia)  are 
seen  within  the  carcass  after  slaughter. 
However,  TSE  diseases  do  not  cause  '^ 
grossly  observable  lesions,  so  FSIS 
inspectors  instead  observe  the  live 
downer  animals  for  signs  of  a  CNS 
disorder.  FSIS  has  the  lead  role  in 
ensuring  that  downer  cattle  presented 
for  slaughter  that  exhibit  clinical  signs 
of  BSE  are  diverted  from  slaughter. 
Cattle  with  clinical  signs  of  a  CNS 
disorder  and  cattle  that  died  otherwise 
than  by  slaughter  are  already  prohibited 
from  use  as  human  food.  All  downer 
cattle  presented  for  slaughter  are 


"Any  FSlS-inspected  facility  may  slaughter 
downer  cattle  if  the  animal  passes  ante  mortem 
inspection.  Although  some  slaughter  facilities  wil 
not  accept  downers  for  slaughter.  FSIS  does  not 
restrict  or  approve  where  downers  may  be 
slaughtered. 


\ 
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automatically  suspected  of  being 
affected  with  a  disease  or  condition  that 
jnay  require  condemnation  of  the 
animal,  in  whole  or  in  part,  and  are 
identified  as  "U.S.  Suspects."  Such 
cattle  must  be  examined  by  an  FSIS 
veterinarian,  and  a  record  of  the 
veterinarian's  clinical  findings  must 
accompany  the  carcass  to  postmortem 
inspection  if  the  animal  is  not 
condemned.  Post  mortem  inspection  on 
the  carcasses  of  all  cattle  classified  as 
"US  Suspects,"  including  downer  cattle, 
must  be  performed  by  a  veterinarian 
rather  than  a  food  inspector,  and  the 
results  of  this  inspection  must  be 
recorded  as  well. 

Downer  cattle  presented  for  slaughter 
that  pass  antemortem  inspection  may  be 
slaughtered  and,  if  passed  on 
postmortem  inspection,  the  meat  and 
meat  products  from  such  cattle  can  be 
used  for  human  food.  However, 
surveillance  for  BSE  in  Europe  has 
shown  that  downer  cattle  infected  with 
BSE  often  cannot  be  found  by  looking 
for  the  typical  clinical  signs  associated 
with  BSE,  because  the  signs  of  BSE 
often  cannot  be  differentiated  from  the 
signs  of  the  many  other  diseases  and 
conditions  affecting  downer  cattle. 
Thus,  if  BSE  were  present  in  the  United 
States,  downer  cattle  infected  with  BSE 
could  potentially  be  offered  for 
slaughter  and,  if  the  clinical  signs  of  the 
disease  were  not  detected,  pass 
antemortem  inspection.  These  cattle 
could  then  be  slaughtered  for  human  or 
animal  food.  Although  the  muscle  tissue 
from  BSE-infected  downer  cattle  has  not 
been  found  to- contain  the  BSE  agent, 
other  tissues  could  contain  the  BSE 
agent  and  the  muscle  tissue  could  be 
cross-contaminated  during  slaughter 
and  processing. 

As  noted  above,  FSIS  is  considering 
placing  restrictions  on  specified  risk 
materials  from  certain  categories  of 
slaughtered  cattle,  including  downer 
cattle,  to  address  this  scenario.  We  are 
seeking  suggestions  on  actions  APHIS 
could  take  to  prevent  downer  animals 
potentially  affected  by  BSE  (should  it  be 
introduced)  from  spreading  the  disease; 
i.e.,  actions  that  could  be  taken  on  the 
farm  or  at  other  stages  prior  to  slaughter. 
We  are  looking  for  actions  we  could  take 
now,  rather  than  actions  to  be  taken  if 
and  when  BSE  is  ever  introduced. 
Commenters  may  wish  to  describe  how 
risk  factors  should  be  considered  when 
sending  downer  cattle  to  slaughter,  e.g., 
age,  physical  condition,  source  and  type 
of  cattle,  etc. 

Conunenters  should  bear  in  mind  that 
we  currently  rely  on  collecting  samples 
from  downer  animals,  at  slaughter  and 
other  locations,  as  a  key  part  of  BSE 
surveillance.  We  would  like 


commenters  to  address  how  APHIS 
could  continue  to  obtain  samples  for 
testing  from  downer  cattle,  since  such 
cattle  are  an  important  part  of  our 
surveillance  progreun  for  BSE. 

Dead  Stock 

In  addition  to  comments  regarding 
downer  animals,  we  seek  comments 
regarding  dead  stock.  Disposal  methods 
for  dead  stock  is  the  most  important 
issue  addressed  by  this  advance  notice 
of  proposed  rulemaking.  Dead  stock  are 
a  potential  source  of  infection  for  mcmy 
animal  diseases,  including  BSE.  Past 
experience  with  disease  outbreeiks  in 
livestock  has  demonstrated  the  need  for 
carcass  disposal  methods  that  are  cost- 
effective,  safe,  fast,  complete,  and 
environmentally  acceptable. 

If  an  animal  dies  on  the  farm,  or 
becomes  so  sick  or  injured  that  it  must 
be  destroyed  on  the  farm,  it  immediately 
loses  most  or  all  of  its  economic  value. 
It  is  prohibited  from  being  sold  for 
human  food.  It  might  be  sold  to  be 
rendered,  or  to  be  processed  as  pet  food, 
but  in  most  cases  the  fee  for  picking  up 
and  transporting  a  dead  animal  exceeds 
the  salvage  value  [i.e.,  the  payment  for 
its  value  as  rendered  product  or  pet 
food).  Thus,  producers  have  a  strong 
business  reason  for  finding  ways  to 
dispose  of  dead  stock  as  cheaply  as 
possible. 

This  incentive  to  find  cheap  means  of 
disposal  for  dead  stock  is  directly  in 
conflict  with  certain  public  interest 
needs.  We  will  note,  but  not  directly 
address  in  this  advance  notice  of 
proposed  rulg^making,  that  dead  stock 
disposal  can  have  significant  impacts  on 
environmental  quality  and  on  the 
capacity  of  existing  solid  waste 
management  disposal  systems  (landfills, 
incinerators,  etc.).  We  are  also  aware 
that  there  are  varying  costs  associated 
with  different  methods  of  dead  stock 
disposal,  but  we  have  not  analyzed 
these  costs  because  we  have  insufficient 
data,  and  we  request  commenters  to 
submit  data  on  Uiese  costs.  The  focus  of 
this  advance  notice  of  proposed 
rulemaking  is  on  how  dead  stock 
disposal  relates  to  the  public  interest  in 
controlling  animal  disease  risks. 

Many  animal  health  programs  depend 
on  collecting  good  data  about  how 
livestock  become  sick  and  die.  This  data 
collection  would  obviously  become 
even  more  important  if  BSE  were 
introduced  into  the  United  States.  When 
dead  stock  is  treated  as  an  economic 
burden  and  disposed  of  as  cheaply  as 
possible,  this  data  collection  suffers. 
The  cheapest  methods  for  dead  stock 
disposal  include  ignoring  the  carcass 
(possible  in  some  cattle  range  situations) 
or  burying  it  on-site.  Both  of  these 


means  are  legal  in  some  States,  and  in 
other  States  that  have  specific  disposal 
requirements,  the  requirements  are  often 
loosely  enforced.  Some  producers  have 
disposed  of  dead  stock  creatively  and 
illegally  by  abandoning  it  on  public  or 
private  land  in  ravines,  rivers,  culverts, 
dumpsters,  and  other  locations.  In  all  of 
these  situations,  information  about  the. 
animal  and  its  possible  cause  of  death 
is  unlikely  to  make  its  way  to  State  or 
Federal  animal  health  authorities. 

In  addition  to  making  it  harder  to 
collect  animal  health  data, 
inappropriate  disposal  of  dead  stock 
increases  the  possibility  that  humans, 
livestock,  or  wildlife  will  come  into 
contact  with  pathogens  associated  with 
the  dead  stock.  Human  and  animal 
health  concerns,  along  with 
environmental  quality  concerns,  are  the 
major  reasons  existing  State  laws  on 
carcass  disposal  were  enacted. 

While  State  laws  regarding  dead  stock 
disposal  vary  widely,  most  have  the 
following  features  in  common.  They 
establish  a  time  limit  within  which 
disposal  must  take  place — usually  24  or 
48  hours  after  death.  They  limit  disposal 
methods  to  those  authorized  by  law,  and 
sometimes  rank  the  methods  in  the 
order  the  State  prefers  they  be  used. 
Typically,  this  is  the  preferred  order: 

Rendering  at  a  licensed  and  approved 
rendering  facility.  This  method 
maximizes  the  government's  ability  to 
monitor  and  regulate  dead  stock 
disposal,  by  working  with  relatively  few 
companies  that  pick  up  and  render  the 
dead  stock.  However,  as  discussed 
below,  dead  stock  pickup  by  renderers 
has  become  less  available  in  many  areas 
and  has  become  more  expensive.  (In  the 
past  renderers  would  pick  up  dead 
cattle  for  free,  or  pay  the  producer  for 
the  dead  animals;  now  there  is  typically 
a  fee  of  $20  or  more  for  this  service, 
when  it  is  available  at  all.)  There  are 
also  TSE  risk  issues  associated  with 
rendering,  and  with  the  renderers' 
ability  to  segregate  higher-risk  materials 
and  divert  them  to  products  that  are  not 
for  use  in  humans  or  animals. 

However,  the  existence  of  markets  for 
use  of  rendered  products  for  industrial 
purposes  that  present  no  risk  of  contact 
with  animal  or  human  products  does 
provide  a  possible  avenue  for  disposal 
of  rendered  products  from  animals  that 
may  be  infected  with  a  TSE.  Such 
products  may  be  diverted  into 
production  of  paints,  adhesives,  or  other 
products.  Rendered  fat  products  and 
meat  and  bone  meal  (MBM)  may  also  be 
used  as  either  a  primary  fuel  or  a  fuel 
supplement  for  heat  and  power 
production  (especially  co-combustion  in 
coal-fired  plants),  or  as  an  ingredient  in 
cement  (MBM  is  currently  used  in 
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cement  productlon-in  Belgium,  France, 
Germany,  Japan,  and  possibly  other 
countries.)  Naturally,  diversion  of  large 
quantities  of  rendered  products  into 
new  uses  raises  significant  economic 
issues,  and  many  diversion  uses  may 
not  currently  make  sense  in  purely 
eccHiomic  terms,  as  other  nations  that 
practice  such  diversion  have  found." 
For  example,  MBM,  when  biu-ned, 
generates  only  about  half  the  energy 
obtained  from  burning  coal,  yet  MBM 
sells  for  about  12  times  the  price  of  coal. 

Although  many  industrial  products 
are  produced  mainly  from  rendered  fats 
and  oils,  rather  than  rendered  protein, 
some  products  utilize  rendered  protein. 
In  other  cases,  a  percentage  of  rendered 
protein  can  be  included  as  a  harmless 
additive  with  the  rendered  fat  or  oil 
product.  If  such  diversion  into  non-food 
uses  is  effectively  accomplished,  it 
could  provide  a  safe  means  of  dead 
stock  disposal  for  animals  that  might 
spread  TSE's  if  disposed  of  in  other 
ways. 

Composting  of  dead  stock  in  a 
properly  designed  and  sized  dead 
animal  composter.  Composting  of  dead 
stock  allows  the  end  product  to  be 
recycled  back  to  the  land  as  a  fertilizer. 
Poultry  and  swine  industries  use  this 
technology  effectively.  Composting  is 
lised  to  dispose  of  some  cattle  and  other 
large  species,  but  large-scale  cost- 
effective  approaches  are  still  under 
development.  Composting  requires 
careful  planning  and  monitoring  to  be 
successful.  Issues  include  moisture  and 
temperature  control  and  proper 
admixture  of  plant  matter  (often  straw 
or  old  feedstuffs)  to  raise  the  carbon- 
nitrogen  level  to  a  point  where  proper 
composting  can  occur.  Composting  also 
takes  time;  decomposition  of  a  mature 
cattle  carcass  takes  about  6  to  8  months. 
The  remaining  bony  matter  is  soft  and 
easily  broken  for  land  application  or 
other  final  disposal.  One  successful 
composting  approach  uses  a  three-bin 


'•"In  Germany  all  fallen  animals  and  all  animals 
unfil  for  human  consumption  must  be  disposed  of 
at  rmidering  plants.  The  Tenderers  collect  the 
animals.  All  fallen  and  sick  bovines  over  24  months 
are  BSE  tested  *   *   *  If  the  results  of  the  test  have 
not  come  through  then  the  whole  carcass  must  be 
procsssed  into  MBM  under  the  standard  procedure 
at  133°C  and  3  bar.  Since  the  introduction  of  the 
MBM  feed  ban  all  MBM  must  be  burnt  either  in 
vvasia  incinerators,  power  stations,  or  as  fuel  for 
cement  producers  •   •   •  Since  the  introduction  of 
the  MBM  feed  ban  rendering  operations  run  at  a 
toss.  Federal  and  Land  Governments  are  still 
discussing  the  coverage  of  the  extra  costs  brought 
about  by  the  BSE  crisis.  The  Federal  Government 
has  hO  far  resisted  the  wish  of  the  Land 
Governments  that  the  Federal  Government  should 
pay  all  BSE  follow-up  costs  including  the  disposal 
costB  of  MBM." — British  Embassy  Bonn  Office 
Agriculture  Note:  September  2001 ,  available  at 
http:l/www.britischebotschaft.de/en/embassy/ 
agriculture/ Agni-Note-FaUen%20Stock.htm. 


system,  which  is  best  located  downwind 
from  nearby  residences  and  away  from 
waterways  and  ponds.  Permanent 
composting  facilities  have  significant 
start-up  costs  of  $5,000  or  more. 
Composting  operations  must  also  take 
steps  to  control  the  potential  risk  of 
disease  spread  by  wild  and  feral 
animals. 

Composting  is  problematic  with 
regard  to  BSE  infectivity;  it  may  be 
effective,  or  it  may  reduce  but  not 
destroy  infectivity.  Composting  does  not 
usually  raise  material  temperatures  over 
160  °F,  a  temperature  the  BSE  agent  is 
known  to  survive  for  long  periods. 
Fiulher  research  is  needed  to 
characterize  the  effectiveness  of 
composting  with  regard  to  BSE.  The 
United  Kingdom's  Department  for 
Environment,  Food,  and  Rural  Affairs  is 
currently  preparing  a  risk  assessment,  to 
be  completed  in  the  near  future,  that 
may  help  resolve  this  question. 

Dead  stock  disposal  in  an  approved 
sanitary  landfill.  Most  municipal 
landfills  are  permitted  to  accept  dead 
animals  but  may  limit  their  numbers.  To 
minimize  pathogen  contamination  of 
groundwater,  modern  sanitary  landfills 
are  designed  and  operated  to  prevent 
leaching  into  groundwater  or  surface 
waters.  Drawbacks  include  limited 
capacity  and  expense — many  landfills 
charge  over  $100  a  head  to  dispose  of 
cattle.  However,  properly  operated 
landfills  will  keep  infectious  material 
away  from  livestock. 

Incinerating  dead  stock.  Incineration 
is  very  effective  but  is  costly  and  energy 
intensive,  and  it  may  pollute  the 
environment  if  the  incinerator  is  not 
operated  and  maintained  properly. 
Incinerators  generally  must  be  licensed 
by  a  State  goverrunent.  Open  burning  of 
dead  animals  is  not  allowed  in  most 
States  without  a  permit. 

A  subset  of  incineration  technology 
that  is  gaining  popularity  is  on-site 
disposal  using  either  complete  mobile 
incinerators  or  air  curtain  trench 
burners.  There  are  cost  and  air  quality 
issues  associated  with  both  of  these 
technologies,  and  they  are  usually 
considered  most  suitable  for  short-term 
disposal  projects  (such  as  depopulating 
a  herd)  rather  than  long-term  use. 
However,  air  curtain  trench  burnersin 
particular  have  been  gaining  use  in 
recent  years  for  on-site  disposal  of 
diseased  animals.  They  have  been  used 
in  Great  Britain  for  disposal  of  animals 
during  the  recent  foot-and-mouth 
disease  outbreak,  and  they  have  been 
used  in  Montana  and  Colorado  to 
dispose  of  elk  implicated  in  CWD 
outbreaks.  When  properly  used,  this 
technology  produces  ash  that  presents 


no  disease  risk  when  disposed  of 
properly. 

Air  curtain  trench  burners  are 
essentially  giant  blowers  that  direct 
powerful  airstreams  onto  trenches  in 
which  carcasses  are  burned  on  firewood 
fuel.  This  superheats  the  fire  to 
temperatures  steadily  above  1,000  °C., 
resulting  in  total  carcass  incineration  in 
approximately  20  minutes.  (Cadaver 
incineration  times  will  vary  with  factors 
such  as  fat  content,  moisture  content, 
firebox  or  pit  temperature,  type  of  wood 
waste  used,  etc.)  Site  selection  is 
important  for  air  curtain  trench  burners, 
and  soil  type,  underground  water  table, 
and  prevailing  wind  direction  should  be 
carefully  considered.  High  water  table 
areas  and  sandy  soil  types  should  be 
avoided.  Stable  vertical  trench  walls 
with  minimum  entry  of  underground 
water  into  the  bum  area  are  needed,  for 
steady  high  incineration  temperatures. 

Burial  on  premises.  Many  States 
specify  requirements  for  owners  who 
bury  their  dead  stock  on  their  own 
premises.  Typically,  State  laws  limit  the 
number  of  animals  that  may  be  buried, 
require  adequate  topsoil  covering  the 
animals  (usually  2  or  3  feet),  and 
attempt  to  restrict  burials  in  areas  where 
runoff  passing  over  the  animals  would 
contaminate  groundwater  or  aquifers. 

Tissue  digestion.  Because  this  is  a 
new  and  relatively  expensive 
technology,  most  State  laws  do  not  yet 
recognize  or  recommend  it  as  a  means 
of  dead  stock  disposal.  Tissue  digesters 
are  essentially  large  "pressure  cooker"    • 
devices  that  use  boiling  sodium 
hydroxide  solutions  to  degrade  proteins 
and  fats  and  result  in  a  sterile  liquid 
suitable  for  mimicipal  sewage  systems,  ^ 
and  a  sterile,  crumbling  calcium 
phosphate  residue  from  the  bones  and 
teeth  of  the  animals.  Research  has 
shown  this  method  to  very  effectively 
reduce  levels  of  TSE  infectivity.  A 
typical  digester  costs  several  hundred 
thousand  dollars,  could  process  several 
cattle  cadavers  simultaneously,  and 
takes  several  hours  to  complete  a 
processing  cycle.  Currently,  most 
digesters  in  the  United  States  are 
located  dt  major  veterinary  research 
centers  or  veterinar>'  teaching  hospitals. 

Preferred  Methods  for  Dead  Stock 
Disposal 

APHIS  is  seeking  comments  on  which 
approaches  for  safe  disposal  of  dead 
stock  should  be  encouraged  or  required. 
The  primary  issue  we  would  like 
commenters  to  address  is  how  to 
develop  a  combination  of  regulatory 
requirements,  incentives,  and 
cooperative  relationships  with 
production  and  disposal  industries  that 
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will  result  in  sustainable  procedures  for 
the  safe  disposal  of  dead  stock. 
Commenters  are  also  asked  to 
consider  the  costs  associated  with  any 
such  solutions,  and  any  trade-offs  that 
might  result  by  requiring  particularly 
stringent  disposal  methods  to  protect 
against  BSE,  when  easier  disposal 
methods  might  be  adequate  protection 
against  other  animal  diseases.  Such 
comments  could  also  address  whether 
moving  to  a  disposal  system  designed 
with  BSE  in  mind  might  reduce  the 
availability  of  other  types  of  disposal 
services  which  might  be  needed  in 
situations  where  it  is  necessary  to 
dispose  of  large  quantities  of  carcasses 
that  do  not  present  a  BSE  risk  (e.g.,  an 
FMD  or  pseudorabies  outbreak). 

Conunenters  should  bear  in  mind  that 
our  current  BSE  surveillance  includes 
collecting  samples  from  cattle  that  die 
on-farm.  We  would  like  commenters  to 
address  how  APHIS  could  continue  to 
obtain  and  increase  our  samples  for 
testing  from  dead  stock. 

When  dead  stock  are  disposed  of 
unsafely,  it  is  because  safe  disposal  is 
unavailable,  expensive,  or  inconvenient. 
One  approach  to  dead  stock  disposal 
could  be  to  require  certain  methods  of 
disposal  (e.g.,  incineration,  landfill 
burial,  digestion,  or  composting,  at 
licensed  facilities)  under  Federal  or 
State  laws.  But  requiring  certain 
disposal  methods  does  not 
automatically  make  them  available, 
inexpensive,  or  convenient.  Also,  some 
disposal  methods  have  been  very  useful 
for  disposing  of  small  numbers  of 
animal  carcasses,  but  their  use  for  the 
disposal  of  large  numbers  of  carcasses 
may  result  in  an  increased  disease  risk 
to  other  livestock  producers  in  an  area. 
The  short  term  savings  from  these 
methods  can  easily  result  in  an 
increased  cost  later  on,  which  could 
have  been  reduced  or  eliminated  if  the~ 
right  techniques  had  been  used  initially. 
As  discussed  above,  different  disposal 
methods  result  in  different  levels  and 
types  of  risk  that  cattle  could  contract 
BSE  from  a  disposed  animal.  There  are 
very  effective  and  usually  expensive 
disposal  methods  that  reliably  inactivate 
any  infectious  agent,  including  BSE,  in 
a  destroyed  cadaver.  These  methods 
include  incineration  {on-farm  or  at  a 
remote  incinerator)  and  tissue  digestion. 
Other  disposal  methods  are  known  to  be 
partially  effective  in  deactivating  the 
BSE  agent,  thus  reducing  but  not 
eliminating  risk.  These  methods  include 
rendering  (known  to  reduce  BSE 
infectivity,  with  the  extent  of  reduction 
related  to  the  process  used)  and 
composting  (apparently  reduces 
infectivity,  but  to  what  degree  is  not 
well  characterized).  In  both  of  these 


methods,  an  important  element  may  be 
diversion  of  the  end-product  to  uses  that 
will  not  bring  it  into  contact  with 
animal  feed.  Other  methods  such  as 
open  burning,  burial,  and  landfill 
disposal  have  great  variations  in  their 
effectiveness  due  to  the  great  variations 
in  how  they  are  implemented  at 
different  times  and  places. 

An  important  aspect  of  disposal 
methods  is  that  they  can  achieve  the 
desired  end  either  by  deactivating  the 
BSE  agent  or  by  isolating  it.  The  BSE 
agent  in  dead  stock  need  not  be 
inactivated  if  it  is  reliably  kept  from 
contact  with  animals  that  it  might 
infect.  Another  aspect  to  consider 
regarding  disposal  methods  is  the  extent 
to  which  they  create  further  disposal 
problems  downstream.  Incineration 
reduces  animals  to  a  small  volume  of 
ash,  but  the  ash  must  be  spread 
somewhere.  Tissue  digesters  produce 
innocuous  liquid  waste  and  some 
calcium  phosphate.  Burial  and  landfill 
disposal  do  not  immediately  reduce  the 
volume  of  the  animal  and  create 
enduring  concerns  about  scavengers  and 
leaching  into  the  water  table.  Rendering 
greatly  reduces  the  volume  of  the 
processed  product  by  removing  water 
content  and  places  the  end-product  in 
containers,  but  it  has  labeling  and  use 
concerns  because  the  product  may  still 
be  infectious. 

We  are  seeking  comments  to  help  us 
balance  these  considerations  in 
developing  good  dead  stock  disposal 
practices.  We  have  better  information  on 
the  issues  associated  with  rendering, 
compared  to  other  disposal  methods, 
because  rendering  businesses  are  few  in 
number  and  uniform  in  operation 
compared  to  the  great  variety  of 
businesses  operating  landfills, 
incinerators,  and  composting  services. 
While  the  following  discussion  directly 
addresses  some  issues  associated  with 
rendering,  we  hope  commenters  will 
help  us  develop  similar  data  regarding 
other  disposal  methods. 

Here  are  some  of  the  questions 
regarding  whether  rendering  is  a  useful 
disposal  method  for  dead  stock  that 
could  harbor  TSE's:  Since  rendering 
does  not  completely  destroy  TSE  agents, 
can  we  be  sure  rendered  products  from 
possibly-infected  dead  stock  would  all 
be  used  in  ways  that  would  not  spread 
TSE's?  Given  the  capacity  and 
distribution  of  rendering  plants,  is 
rendering  of  dead  stock  a  viable  option 
nationwide,  or  are  there  areas  where  it 
is  practically  unavailable?  If  rendering 
is  a  desirable  disposal  method,  what 
sorts  of  requirements,  partnerships,  or 
incentives  could  increase  its  use? 

There  are  approximately  100  million 
cattle  in  the  United  States,  including 


beef,  dairy,  and  other  categories.  Over  a 
million  post-weaning  calves  and  adult 
cattle  die  or  are  killed  each  year  before 
being  sent  to  slaughter.  The  National 
Renderers  Association  estimates  that 
about  44  percent  of  these  carcasses  were 
sent  for  rendering  last  year  but  notes 
that  this  percentage  is  declining,  as  the 
profitability  of  rendering  dead  stock 
declines.  North  American  renderers 
process  more  than  50  billion  pounds  of 
animal  and  poultry  material  each  year, 
including  dead  stock,  offal,  and  waste 
from  slaughter  and  packing  plants,  and 
animal  waste  from  food  processing, 
supermarket,  and  restaurant  industries. 
Rendering  reduces  the  volume  of  this 
material  by  64  percent,  mostly  by 
reducing  the  water  content,  which 
makes  the  resultant  products  much 
easier  to  package  and  transport — 
whether  for  sale,  or  for  disposal.  The 
value  of  rendered  products  in  the 
United  States  in  1998  was 
approximately  $3.2  billion,  and 
consisted  of  9  billion  pounds  of  protein 
concentrate  (largely  meat  and  bone 
meal,  or  MBM)  and  9  billion  pounds  of 
animal  fat  such  as  tallow. 

Historically,  the  bulk  of  rendered 
products  has  been  used  by  the  feed 
industry,  which  adds  MBM  and  high- 
energy  fats  to  feed  mixes  for  cattle, 
swine,  poultry,  and  pets.  MBM  is  an 
attractive  feed  supplement  because  it  is 
high  in  protein,  calcium,  and 
phosphorus.  The  chief  supplements  that 
compete  with  MBM  are  soybean  meal 
and  corn  gluten  meal.  Neither  of  these 
plant-based  supplements  has  significant 
levels  of  calcium  or  phosphorus, 
although  corn  gluten  meal  has  a  higher 
crude  protein  content  than  MBM  (60 
percent  compared  to  50  percent). 
Wholesale  prices  for  MBM  and  soybean 
meal  have  traditionally  tracked  each 
other  closely,  but  with  MBM 
commanding  a  slight  premium 
presumably  due  to  its  better  mineral 
content.  From  January  1988  through 
February  1996,  ruminant  MBM  sold  for 
an  average  of  $16.05  per  ton  above  the 
price  of  soybean  meal,  but  since  March 
1996,  the  average  price  of  ruminant 
MBM  has  been  $1.20  below  the  price  of 
soybean  meal.  This  price  reduction 
probably  results  largely  from  the  FDA 
feed  ban,  although  greater  production  of 
soy  and  corn  may  also  be  a  factor. 

Steady  decreases  in  the  price  brought 
by  MBM,  coupled  with  increases  in 
transportation  and  processing  costs,  act 
to  reduce  renderers'  traditional  role  as 
the  primary  means  for  producers  to 
dispose  of  dead  stock.  In  the  past, 
renderers  paid  farmers  for  their  dead 
stock,  but  recovered  that  cost  by  selling 
the  byproducts  at  a  profit.  Farmers  got 
rid  of  their  dead  animals  without  cost  or 
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dilficulty.  Now,  however,  the  rendered 
product  derived  from  a  dead  stock  cow 
is  worth  perhaps  $20;  to  cover 
collection  and  processing  costs  and 
profit,  Tenderers  charge  the  owner  a 
pickup  fee  of  from  $15  to  $35  for  each 
animal.  This  causes  producers  to  seek 
cheaper  means  of  disposal.  It  has  also 
caused  some  renderers  to  stop  offering 
dead  stock  pickup  when  they  do  not 
find  it  cost  effective;  renderer  pickup  is 
very  difficult  to  arrange  in  Ohio  and 
Michigan,  among  other  places. 

We  nave  not  yet  been  able  to  obtain 
accurate  national  figures  to  indicate  the 
fall-off  in  renderer  pickup  of  dead  stock, 
but  we  do  have  illustrative  data  from 
one  State,  California.  The  California 
Department  of  Food  and  Agriculture 
recently  required  Tenderers  to  submit 
annual  reports  on  how  much  of  their 
raw  material  came  from  dead  stock. 
These  reports  show  that  between  fiscal 
years  1999-2000  and  2000-2001,  the 
niunber  of  dead  stock  (poultry 
excluded)  that  was  collected  by 
Tenderers  declined  by  20  percent — from 
68e,434  head  to  553,974  head. 

To  help  commenters  focus  their 
comments  on  the  role  of  rendering  in 
dead  stock  disposal,  we  are  providing 
certain  basic  information  about  how 
rendering  industries  are  regulated,  their 
business  situation,  and  certain 
rendering  industry  initiatives  relevant  to 
dead  stock  disposal.  Persons  interested 
in  obtaining  more  information  on 
rendering  industries  may  wish  to  visit 
the  National  Renderers  Association 
website  at  http://www.renderers.org. 

Renderers  generally  must  be  licensed 
by  each  State  in  which  they  do  business. 
Licensing  and  operating  requirements 
for  renderers  vary  from  State  to  State. 
With  regard  to  Federal  regulations, 
renderers,  like  any  business,  must 
comply  with  numerous  regulations 
regarding  employment,  worker  safety, 
environmental  quality,  and  so  on. 
Renderers  of  livestock  species  subject  to 
the  FMIA  are  required  to  register  their 
businesses  with  the  FSIS,  in  accordance 
with  21  U.S.C.  643  and  9  CFR  320.5. 
(Renderers  who  do  business  solely  at 
official  slaughter,  packing,  or  other 
establishments  inspected  by  FSIS  are 
exempt  from  this  registration 
requirement.)  Renderers  are  also  subject 
to  FDA  regulations  at  21  CFR 
589.2000 — the  "feed  ban"  regulations— 
that  impose  requirements  on  renderers 
that  produce  products  for  use  in  animal 
feed.  The  FDA  regulations  include 
requirements  for  labeling, 
recordkeeping,  separation  of  raw 
materials  based  on  species  type,  and 
related  matters  to  ensure  mammalian 
protein  (with  certain  exceptions)  does 
not  go  into  ruminant  feed. 


The  rendering  industry  and 
individual  renderers  have  taken  several 
actions  affecting  dead  stock  disposal 
and  TSE  issues.  Starting  in  1991,  most 
renderers  elected  not  to  pick  up  dead 
sheep,  due  to  the  possible  scrapie/BSE 
link,  as  a  means  of  keeping  sheep  dead 
stock  protein  out  of  ruminant  feed.  That 
industry-elected  action  became 
irrelevant  in  1997  with  the  FDA 
rumincmt  feed  ban,  but  dead  sheep 
pickup  is  still  not  happening  because: 
(1)  Many  contracts  from  product  end- 
users  specify  that  no  adult  ovine  protein 
is  allowed  in  the  product,  and  (2)  the 
same  economic  conditions  that  make  it 
marginal  for  renderers  to  pick  up  any 
dead  stock  (cattle,  swine,  etc.)  make  it 
a  low  priority  for  renderers  to  resume 
picking  up  sheep.  However,  renderers 
have  stated  that  they  could  reinstitute 
sheep  pickup  if  it  becomes 
economically  viable  to  do  so. 

Rendering  industry  representatives 
cooperated  with  FDA  in  developing  the 
feed  ban  regulations  and  have 
monitored  compliance  with  the  ban 
within  the  rendering  industry. 
Beginning  in  April  2001 ,  the  Animal 
Protein  Producers  Industry  (the 
bioseciuity  arm  of  the  rendering 
industry)  started  an  inspection  audit  of 
all  animal  protein  producers  to  ascertain 
compliance  with  the  FDA  feed  ban.  This 
was  a  third-party  audit  performed  by  an 
independent  auditing  firm.  Cook  & 
Thurber  of  Madison,  WI. 

Currently,  a  major  concern  of 
Tenderers  is  identifying  markets  for 
MBM  and  other  rendered  protein 
products  that  contain  ruminant  protein. 
Year  2000  production  of  MBM  was 
nearly  6.7  billion  pounds,  of  which  5 
billion  pounds,  or-  75  percent,  contained 
ruminant  protein.  All  of  the  ruminant 
protein  MBM  production  has  been 
diverted  from  use  in  ruminant  feed, 
with  most  going  to  swine,  poultry,  and 
pet  feed.  Export  markets  for  MBM  have 
also  increased  more  than  four-fold  in 
the  past  10  years,  to  979  million  pounds 
in  the  year  2000.  However,  oversupply 
of  MBM  compared  to  the  demand  for  its 
allowed  uses  continues  to  drive  MBM 
prices  down.  The  industry  believes  it 
would  be  physically  possible  for 
independent  rendering  plants  to  install 
separate  processing  lines  that  would 
allow  them  to  reduce  the  amount  of 
MBM  containing  ruminant  protein,  and 
increase  the  amount  of  ruminant-free 
MBM,  by  roughly  1.5  billion  pounds  a 
year.  However,  the  capital  expenditure 
and  operating  costs  to  do  this  would 
mean  that  Tenderers  would  lose  money 
with  each  year  additional  separate 
processing  lines  are  operated,  given 
prevailing  prices  for  MBM. 


Renderers  continue  to  seek  new,  non- 
feed  markets  for  their  rendered  product. 
However,  the  market  opportunities  seem 
to  be  much  greater  for  rendered  fat  and 
oil  product  lines  than  for  rendered 
protein  product  lines.  For  example, 
there  is  a  growing  market  for  biodiesel 
fuels  that  can  be  produced  from  animal 
(as  well  as  plant)  fats  and  oils.  The 
USDA's  Foreign  Agricultural  Service 
has  reported  that,  to  address  MBM 
disposal  in  Europe,  "New  uses  are  being 
pursued,  such  as  burning  MBM  in 
power  plants  to  produce  electricity  or 
burning  it  in  kilns  to  produce 
construction  materials  such  as 
cement.""' 

We  are  interested  in  receiving " 
comments  that  discuss  whether 
rendering  can  be  an  effective  means  for 
safely  disposing  of  dead  stock  in  a 
maimer  that  minimizes  risks  of 
spreading  BSE  and  other  animal 
diseases.  We  hope  that  commenters  will 
address  the  full  range  of  technical, 
economic,  regional,  envirorunental,  and 
practical  business  issues  associated  with 
this  question.  At  this  time,  APHIS 
believes  that  the  key  issues  associated 
with  using  rendering  as  a  safe  means  of 
disposal  for  dead  stock  are: 

•  Should  dead  stock  ruminants  be   '• 
segregated  at  rendering  from  material 
being  rendered  for  animal  feed  use? 

•  If  so,  can  the  rendering  industry 
successfully  implement  this  degree  of 
raw  material  and  product  segregation 
and  labeling?  What  would  the  cost 
implications  be? 

•  If  the  cost  of  rendering  dead  stock 
exceeds  the  value  of  the  rendered 
product,  who  should  pay  the  excess 
cost?  The  producer,  State  or  local 
government.  Federal  Government,  or 
someone  else? 

•  What  could  be  done  through 
cooperation  between  industry  and 
government  to  decrease  the  cost  of 
picking  up  dead  stock  for  rendering 
[e.g.,  harmonization  of  licensing  and 
regulations,  creation  of  regional  pickup 
centers,  etc.)? 

Compliance,  Enforcement,  and 
Incentive  Issues  '. 

We  are  also  interested  in  receiving 
comments  on  ways  to  ensure 
compliance  with  any  dead  stock 
disposal  requirements  that  may 
eventually  be  established  through 
rulemaking.  Vigorous  enforcement,  with 
civil  and  criminal  penalties  for 
violators,  is  one  means  to  encourage    " 
compliance.  However,  there  are  obvious 
limits  to  APHIS'  ability  to  directly 
monitor  and  enforce  dead  stock  disposal 


'""International  Agricultural  Trade. ".Februan'  5. 
2002,  p.3.  Foreign  Agricultural  Ser\ice.  I'SDA. 
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requirements.  Our  inspectors  cannot 
directly  observe,  or  even  be  aware  of.  all 
the  thousands  of  animal  disposal 
incidents  that  occiu-  each  day.  In 
addition  to  enforcement  and  penalties, 
there  may  be  a  role  for  incentives  to 
help  achieve  compliance  in  dead  stock 
disposal  practices. 

One  possible  incentive  may  be  a 
program  to  help  owners  pay  for  the  cost 
of  dead  stock  disposal  under  certain 
circumstances.  In  a  January  2002 
report  ^  ^  about  strengthening  regulatory 
efforts  to  prevent  BSE  in  the  United 
States,  the  Government  Accounting 
Office  (GAO)  noted  that  USDA 
sometimes  subsidizes  animal  disposal 
costs  in  order  to  obtain  sufficient  tissue 
samples  for  its  BSE  surveillance 
program.  The  report  notes  that  "In  1998 
USDA  implemented  a  cooperative 
program  with  the  rendering  industry  to 
ensure  that  carcasses  of  animals 
condemned  at  slaughter  for  signs  of 
neurological  disease  are  held  until  test 
results  are  completed.  Under  this 
program.  USDA  may  share  the  expenses 
to  store  or  dispose  of  carcasses  during 
the  testing  period." 

Similar  programs  haves  used  State. 
Federal,  and  industry  subsidies  to 
obtain  surveillance  samples  and  to 
encourage  responsible  dead  stock 
disposal.  For  example,  when  cattle  with 
neurological  signs  of  illness  are 
identified  at  ante  mortem  inspection  in 
several  States,  the  costs  of  sample 
collection  and  carcass  disposal  are 
shared  between  State  government, 
Federal  agencies,  and  Tenderers.  We  are 
seeking  more  data  on  the  rationale  and 
operations  of  these  and  similar 
programs,  especially  including  any 
studies  of  their  overall  costs  and 
benefits.  We  hope  to  assemble  enough 
data  to  evaluate  the  costs  and  benefits 
associated  with  possible  dead  stock 
disposal  programs  that  could  be 
designed  to  maximize  benefits  to  the 
general  public,  cattle  producers, 
disposal  industries,  and  others.  One 
possible  design  for  a  voucher-subsidized 
"multi-benefit"  dead  stock  disposal 
program  is  discussed  below. 

Consider  a  program  where  the  Federal 
or  State  Government  issues  qualifying 
producers  a  certain  number  of  "stock 
disposal  vouchers"  each  year.  If  one  of 
the  producer's  animals  dies  on-farm,  or 
becomes  so  ill  or  injured  the  producer 
decides  to  euthanize  it.  the  producer 
could  use  a  voucher  to  cover  some  or  all 
of  the  costs  of  disposing  of  the  animal. 
The  government  that  issued  the 


"  "MAD  COW  DISEASE:  Improvements  in  the 
Animal  Feed  Ban  and  Other  Regulatory  Areas 
Would  Strengthen  U.S.  Prevention  Efforts,"  GAO- 
02-183.  Government  Accounting  Office.  January 
2002. 


vouchers  may  make  arrangements  with 
incinerator  operators  or  other  disposal 
businesses  that  will  honor  the  vouchers. 
Dead  stock  transporters  may  also  be 
involved  in  the  voucher  system.  In  all 
cases,  businesses  may  benefit  from 
increased  formal  disposal  of  dead  stock 
that,  without  the  voucher  system,  might 
be  buried  on-farm.  Solid  waste  disposal 
systems  may  benefit  as  fewer  animals 
are  taken  to  limited  landfill  spaces  and 
more  animals  are  incinerated.  Public 
health  and  environmental  values  may 
benefit  from  fewer  casual  or  illegal 
animal  disposals  that  pollute 
groundwater  and  spread  disease. 

Such  a  voucher  system  could  also 
benefit  USDA  disease  surveillance 
programs  if  it  includes  a  requirement  to 
allow  USDA  to  examine  and  collect 
samples  from  the  animals  for  which 
vouchers  are  used.  USDA  staff  or 
accredited  veterinarians  could  be  used 
to  examine  animals  prior  to  euthanasia 
and  to  collect  samples  from  dead 
animals  prior  to  their  disposal. 

As  an  alternative  to  a  predefined 
voucher  system  for  dead  stock  disposal. 
Federal  or  State  agencies  could 
concentrate  on  identifying,  and  paying 
disposal  costs  for,  downer  animals  that 
would  be  euthanized  on  the  farm.  This 
approach  might  offer  a  bounty  or  reward 
payment  for  owners  who  report  certain 
types  of  animals  in  their  herds — e.g., 
adult  cattle  showing  certain  signs 
indicative  of  CNS  conditions.  The 
Federal  or  State  agency  could  then 
examine  the  animal,  euthanize  it.  take 
samples  if  the  examination  showed  a 
reason  to  do  so,  and  arrange  to  dispose 
of  the  cadaver.  The  owner  would 
receive  a  small  bounty  payment  and 
would  avoid  any  disposal  costs  he 
might  otherwise  have  faced  if  he 
euthanized  the  animal  without 
government  assistance. 

The  above  are  just  two  examples  of  a 
design  for  a  "multi-benefit"  dead  stock 
disposal  program;  we  encourage 
commenters  to  suggest  others.  If  your 
comment  suggests  a  system  for  dead 
stock  disposal,  please  include  your 
thoughts  on  what  businesses,  levels  of 
government,  or  other  parties  should  be 
involved.  We  are  particularly  interested 
in  hearing  comments  on  whether  such 
programs  should  be  organized  on  the 
county  or  State  level,  a  regional  level,  or 
a  national  level,  and  what  role  the 
Federal  Government  should  play. 

Dead  Stock  Disposal  for  Species  Other 
Than  Cattle 

While  this  notice  primarily  addresses 
disposal  of  cattle,  there  are  obviously 
related  issues  for  other  species.  In 
particular,  commenters  may  wish  to 
address  disposal  of  sheep  and  goats 


with  regard  to  scrapie,  disposal  of 
captive  elk  and  deer  with  regard  to 
CWD.  and  disposal  of  all  types  of 
livestock  with  regard  to  communicable 
non-TSE  diseases.  We  hope  commenters 
will  help  us  to  understand  what  dead 
stock  disposal  issues  are  common  to  all 
of  these  species,  what  issues  are  of 
particular  importance  to  different  types 
of  producers,  and  the  possible  costs  to 
involved  parties  (including  producers 
and  taxpayers)  of  addressing  these 
issues. 

Summary  of  Issues  Open  for  Comment 

•  What  is  the  preferred  approach  and 
associated  costs  to  affected  parties  for 
controlling  risks  associated  with 
disposal  of  nonambulatory  emd  dead 
livestock? 

•  Are  there  any  cross-cutting. issues 
between  safe  disposal  of  specified  risk 
materials  such  as  brain  and  spinal  cord 
and  safe  disposal  options  for  downer 
and  on-farm  dead  animals? 

•  Are  there  practical  ways  to  cull 
higher^risk  downer  cattle,  e.g.  cattle  that 
may  have  a  non-obvious  CNS  condition, 
before  they  are  sent  to  slaughter?  How 
should  risk  factors  such  as  age,  physical 
condition,  and  the  source  and  type  of 
cattle  be  considered  when  sending 
downer  cattle  to  slaughter?  What  would 
such  culling  cost  affected  parties? 

•  Since  APHIS  currently  relies  on 
collecting  samples  from  downer 
animals,  at  slaughter  and  other 
locations,  as  a  key  part  of  BSE 
surveillance,  how  could  we  continue  to 
obtain  samples  for  testing  from  downer 
cattle  if  they  are  not  sent  to  slaughter? 

•  What  carcass  disposal  methods  are 
safe,  fast,  complete,  and 
environmentally  acceptable?  What 
combination  of  regulatory  requirements, 
incentives,  and  cooperative 
relationships  with  production  and 
disposal  industries  would  result  in 
sustainable  procedures  for  the  safe 
disposal  of  dead  stock,  and  what  are  the 
costs  associated  with  such  solutions? 

•  Can  rendering  be  an  effective  means 
for  safely  disposing  of  dead  stock  in  a 
manner  that  minimizes  risks  of 
spreading  BSE  and  other  animal 
diseases?  Under  what  conditions?  What 
are  the  associated  technical,  economic, 
regional,  envfronmental,  and  practical 
business  issues? 

•  What  are  equitable  ways  to  share 
the  costs  of  dead  stock  disposal,  to 
concentrate  and  increase  economic 
opportunities  and  social  benefits  that 
can  be  associated  with  responsible  dead 
stock  disposal? 

•  What  businesses,  levels  of 
government,  or  other  parties  should  be 
involved  in  dead  stock  disposal?  Should 
such  programs  be  organized  on  the 
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couaty  or  State  level,  a  regional  level,  or 
a  national  level,  and  what  role  should 
the  Federal  Government  play? 

•  Is  there  a  need  to  particularly 
address  disposal  of  sheep  and  goats 
with  regard  to  scrapie,  and  disposal  of 
captive  elk  and  deer  with  regard  to 
CWD?  What  dead  stock  disposal  issues 
are  conunon  to  all  species,  and  what 
issues  are  of  particular  importance  to 
different  types  of  producers? 

Eione  in  Washington,  DC,  this  15th  day  of 
January  2003. 
Bill  Hawks, 

Under  Secretary  for  Marketing  and  Regulatory 
Programs. 
[FR  Doc.  03-1210  Filed  1-17-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  02-003-1] 

Importation  of  Porl(-Filled  Pasta 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  regarding  the 
importation  of  pork  and  pork  products 
from  regions  affected  with  swine 
vesicular  disease  by  establishing 
procedures  for  the  importation  of  pork- 
filled  pasta  into  the  United  States.  The 
proposed  procedures  would  require  that 
the  product  contain  only  cooked  or  dry- 
cured  pork  otherwise  eligible  to  enter 
the  United  States  under  the  current 
regulations;  that  the  product  not  be 
commingled,  directly  or  indirectly,  with 
products  ineligible  to  enter  the  United 
States;  and  that  the  product  be 
accompanied  by  an  official  veterinary 
certificate  confirming  that  the  product 
has  been  prepared  in  accordance  with 
the  regulations.  This  action  would 
provide  for  the  importation  of  pork- 
filled  pasta  under  conditions  designed 
to  prevent  the  introduction  of  swine 
vesicular  disease  into  the  United  States. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  March  24, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-003-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71.  4700  River 


Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-003-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-003-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Masoud  Malik,  Senior  Staff 
Veterinarian,  Technical  Trade  Services, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  39, 
Riverdale,  MD  20737-1231;  (301)  734- 
3277. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
specified  animals  and  animal  products 
into  the  United  States  to  prevent  the 
introduction  into  the  U.S.  livestock 
population  of  certain  contagious  animal 
diseases,  including  swine  vesicular 
disease  (SVD).  Section  94.12  of  the 
regulations  provides  requirements  for 
the  importation  into  the  United  States  of 
pork  and  pork  products  from  regions 
where  SVD  is  known  to  exist.  Section 
94.17  of  the  regulations  provides 
requirements  for  the  importation  into 
the  United  States  for  dry-cured  pork 
products  from  regions  where  SVD,  hog 
cholera  (also  known  as  classical  swine 
fever),  foot-and-mouth  disease  (FMD), 
rinderpest,  and  African  swirie  fever 
exist. 

SVD  is  a  highly  contagious  disease 
caused  by  an  enterovirus  that  shows 
extraordinary  resistance  to  both 
environmental  factors  and  common 
disinfectants.  SVD  rarely  results  in 
mortality  in  infected  swine  and  does  not 
cause  severe  production  losses.  Still,  the 
disease  can  have  a  major  economic 


impact  because  eradication  is  costly  and 
because  SVD-free  regions  often  prohibit 
imports  of  swine,  pork,  and  pork 
products  from  affected  regions. 

Italy  is  considered  to  be  affected  with 
SVD  and  thus  is  not  among  those 
regions  designated  in  §94.12  as  free  of 
the  disease.  Similarly,  Italy  is  not 
included  among  the  regions  designated 
in  §§  94.9  and  94.10  as  free  of  hog 
cholera.  Therefore,  cooked  and  dry- 
cured  pork  and  pork  products  imported 
from  Italy  are  subject  to  the 
requirements  set  forth  in  §§94.12  and 
94.17. 

The  Italian  Government  has  requested 
that  facilities  in  Italy  be  allowed  to 
export  to  the  United  States  tortellini 
(pasta)  that  is  filled  with  pork.  In  order 
to  allow  this  product  to  enter  the  United 
States  without  increasing  the  risk  of  the 
introduction  of  SVD,  we  are  proposing 
to  amend  §  94.12  to  establish  procedures 
that  processing  facilities  in  SVD-affected 
regions  would  have  to  follow  to  ensure 
that  this  particular  product  would  be 
safe  to  import  into  the  United  States. 
While  a  specific  request  from  Italy 
provided  the  impetus  for  this  proposed 
rule,  the  requirements  we  are  proposing 
would  apply  to  pork-filled  pasta 
products  imported  into  the  United 
States  from  any  region  affected  by  SVD. 

Specifically,  we  are  proposing  to  add 
a  new  paragraph  (c)  to  §  94.12  that 
Would  delineate  processing, 
recordkeeping,  and  certification 
requirements  for  pork-filled  pasta  . 
products  exported  to  the  United  States 
from  SVD-affected  regions.  Paragraph 
{c)(l)  would  stipulate  that  pork-filled 
pasta  products  processed  for  export  to 
the  United  States  would  have  to  contain 
only  pork  or  pork  products  that  are 
otherwise  eligible  for  importation  into 
the  United  States,  i.e.,  that  meet  all 
requirements  that  apply  to  cooked  pork 
products  under  §94.12' (b)(l)(i),  (ii),  or 
(v)'  or  to  drv-cured  pork  products  under 
§94.17. 

The  J)rovisions  of  proposed 
paragraphs  (c)(2),  (c)(3),  and  (c)(4)  are 
intended  to  prevent  contamination  via 
the  commingling  of  ineligible  pork  or 
other  meat  products  with  pork  or  pork 
products  eligible  for  use  in  pork-filled 
pasta  products  for  export  to  the  United 
States.  Paragraph  (c)(2)  would  stipulate 
that  pork  intended  to  be  used  for  pork- 
filled  pasta  products  for  export  to  the 


'  While  pork  and  pork  products  lh(il  meet  the 
requirement  of  §94.12(b)(l)(iii)  and  (iv)  are  also 
eligible  for  importation  into  the  United  Stales, 
proposed  paragraph  (c)(1)  would  not  provide  for 
their  use  in  pork-filled  pasta  products.  As  neither 
paragraph  requires  the  pork  or  pork  products  to  be 
fully  proce.ssed  in  the  region  of  origin,  such  pork 
and  pork  products  are  not  suitable  for  inclusion  ib 
a  completed  product  such  as  pork-fllled  pasta. 
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United  States  must  be  stored  in  a 
separate  room  or  facility  from  any  meat 
or  meat  products  not  eligible  for  export 
to  the  United  States.  Paragraph  {c)(3) 
would  stata  that  all  equipment  and 
machinery  that  will  come  in  contact 
with  the  pork  or  other  ingredients  of 
pork-filled  pasta  products  intended  for 
export  to  the  United  States  must  be 
cleaned  and  disinfected  before  each  use. 
Paragraph  {c)(4)  would  state  that 
processing  lines  working  with  pork- 
filled  pasta  products  for  export  to  the 
United  States  must  process  only  pasta 
containing  pork  eligible  for  such  exports 
and  that  when  such  lines  are  working 
with  these  pasta  products,  the 
remaining  lines  may  work  only  on  pasta 
products  that  do  not  contain  meat. 

Paragraph  {c)(5)  would  set  out 
cooking  and  other  requirements  for 
pprk-filled  pasta  being  exported  to  the 
United  States  to  ensure  that  the  product 
would  be  shelf  stable  without 
refrigeration.  Specifically,  we  would 
require  that  during  processing,  the  pork- 
filled  pasta  would  have  to  be  steam- 
heated  to  a  minimum  internal 
temperature  of  90  °C,  then  dried,  cooled, 
and  packed  to  make  the  product  shelf 
stable  without  refrigeration. 

Paragraph  (c)(6)  would  give  the 
Animal  and  Plant  Health  Inspection 
Service  the  right  to  conduct  periodic 
inspections  of  establishments  that 
manufacture  pork-filled  pasta  products 
for  export  to  the  United  States  in  order 
to  verify  compliance  by  these 
establishments  with  the  regulations  in 
this  section. 

Paragraph  (c)(7)  would  set  out 
recordkeeping  requirements  for  pork  or 
pork  products  used  in  pork-filled  pasta 
products  being  exported  to  the  United 
States.  A  processing  facility  would  have 
to  ipaintain  under  lock  and  key,  for  a 
minimum  of  2  years,  an  original  record 
of  each  lot  of  pork  or  pork  products 
used  for  meat-filled  pasta  products  for 
U.S.  export.  Each  record  would  have  to 
include  the  date  that  the  cooked  or  dry- 
cured  pork  product  was  received  in  the 
processing  facility;  information  on  the 
number  of  packages,  the  number  of 
hams  or  cooked  pork  products  per 
package,  and  the  weight  of  each 
package;  a  lot  number  or  other 
identification  marks;  the  health 
certificate  that  accompanied  the  cooked 
or  dry-cured  pork  product  from  the 
slaughter/processing  facility  to  the 
meat-filled  pasta  product  processing 
facility;  and  the  date  that  the  product 
started  dry  curing  (if  the  product  used 
is  a  dry-cured  ham)  or  the  date  that  the 
product  was  cooked  (if  the  product  used 
is  a  cooked  pork  product).  These 
recordkeeping  requirements  would  be 
consistent  with  those  set  out  in  §  94.17 


for  exports  of  dry-cured  pork  products 
to  the  United  States. 

Finally,  paragraph  (c)(8)  would 
require  that  pork-filled  pasta  arriving  in 
the  United  States  be  accompanied  by  a 
certificate  issued  by  an  official 
veterinarian  of  the  National  Government 
of  the  region  in  which  the  pasta  product 
is  processed  stating  that  the  product  has 
been  processed  in  accordance  with  the 
requirements  discussed  in  the  preceding 
paragraphs.  This  certificate  would 
provide  further  assurance  that  the 
processing  facilities  are  complying  with 
our  regulations. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes.of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  amend  the 
regulations  in  §  94.12  that  deal  with  the 
importation  of  pork  and  pork  products 
from  regions  affected  with  SVID  by 
establishing  procedures  for  the  safe 
importation  of  pork-filled  pasta  into  the 
United  States  from  haly  and  other 
affected  regions.  These  proposed 
procedures  would  allow  the  importation 
of  this  product  into  the  United  States 
while  ensuring  that  the  health  of  the 
U.S.  swine  population  and  the 
economic  viability  of  the  U.S.  swine  and 
pork  and  pork  products  industries 
would  not  be  threatened  by  an  incursion 
ofSVD. 

These  industries  play  an  important 
role  in  the  U.S.  economy.  There  was  a 
total  inventory  of  58.698  million  swine 
in  the  United  States  as  of  March  1 , 
2002.-  Cash  receipts  from  swine  farming 
in  2001  were  about  $12.1  billion.*  The 
industry  marketed  26.7  billion  pounds 
of  pork  in  2001.  Additionally,  the 
United  States  earned  a  substantial 
amount  of  money  from  exports  of  swine 
and  swine  products.  The  United  States 
exported  1.075  billion  pounds  of  pork, 
valued  at  $1,283  billion,  in  2001.  Also 
64,912  live  swine  were  exported,  which 
were  valued  at  about  $12  million.  The 
United  States  also  imported  717  million 
pounds  of  pork  in  2001,  valued  at  $771 
million,  and  imported  5,337,088  live 
swine,  all  from  Canada,  valued  at  $349 
million.  Domestically,  other  related 
agricultural  and  non-agricultural  sectors 
are  dependent  on  the  swine  and  the 
swine-product  industries  for  their 


economic  activity.  These  activities 
provide  employment  and  income  to 
many  households.  Maintaining  the 
stability  of  these  industries  depends  in 
part  on  continued  efforts  to  prevent  any 
introduction  of  SVD  into  the  United 
States. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  specifically 
consider  the  economic  impact  of  their 
rules  on  small  entities.  The  domestic 
entities  most  likely  to  be  affected  by 
allowing  importation  of  pork-filled 
pasta  products  from  Italy  are  durum 
wheat  producers  and  pasta 
manufacturing  companies. 

In  1997,  6,887  farms,  over  99  percent 
of  which  were  considered  small,'' 
produced  about  5.160  billion  pounds  of 
durum  wheat."'  In  2001  durum  wheat 
production  was  estimated  at  about  5.013 
billion  pounds  on  2.789  million 
harvested  acres.**  In  2001,  the  United 
States  exported  3  billion  pounds  of 
durum  wheat,  valued  at  $215  million. 
The  major  destinations  were  Italy  (39 
percent).  Tunisia  (10  percent),  Algeria  (9 
percent),  and  Mexico  (7  percent).' 

As  a  new  product,  dry,  shelf-stable, 
pork-filled  tortellini  is  expected  to  have 
a  small  market.  The  impact,  if  any,  on 
durum  wheat  producers  of  importation 
of  this  product  into  the  United  States  is 
also  likely  to  be  small.  Producers  of 
durum  wheat  could  benefit  in  the  future 
from  any  expansion  of  product  range 
that  results  from  these  imports. 

There  were  141  pasta  manufacturing 
plants  in  the  United  States  in  2000.  Of 
these,  five  companies  accounted  for  55 
percent  of  the  sales.  The  total  domestic 
capacity  is  estimated  to  be  about  3.4 
billion  pounds  of  pasta."  Pasta 
producers  are  considered  small 
businesses  if  they  employ  500  workers 
or  fewer."  Most  U.S.  pasta 
manufacturers  can  be  considered  small. 


-  IISDA/NASS,  Quarterly  Hogs  and  Pigs, 
Agricultural  Statistics  Board.  March  2002. 

^  USDA/ERS.  U.S.  farm  .sector  cash  receipts  from 
sales  of  agricultural  commodities,  199a-2002, 
February  2002. 


■•  North  American  Industry  Classification  System 
(NAICS)  code  111140.  Wheat  Farming.  The  Small 
Business  Administration  has  established  guidelines 
for  determining  which  types  of  firms  are  to  be 
considered  small  under  the  Regulatory  Flexibility 
Act.  A  wheat  farm  is  considered  small  if  it  has 
annual  receipts  of  $750,000  or  less. 

'■  USDA/NASS.  1997  Census  of  Agriculture  (for 
AZ.  CA.  MN,  MT.  ND,  and  SD).  These  are  durum 
wheat-producing  States. 

"USDA/NASS,  Crop  Production  2001  Summary, 
Agricultural  Statistics  Board.  January  2002. 

'Global  Trade  Information  Services.  Inc..  World 
Trade  Atlas.  United  States  Edition.  December  2001. 

"Michael  Boland  and  David  Barton.  "How  Dakota 
Growers  Pasta  co-op  found  success  in  a  highly 
competitive  market,"  luly  2001 
(,\\^\■^^ru^dp\'. usdo.gov/rbs/pub/iul01/niche.htm]. 
About  80  million  bushels  of  durum  wheat  were 
allocated  for  food  use  in  2001.  Assuming  a  bushel 
of  wheat  yields  42  pounds  of  pasta,  the  amount  of 
wheat  in  food  use  equals  3.360  million  pounds  of 
pasta. 

"NAICS  code  311823,  dry  pasta  manufacturers. 
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Compared  to  total  imports  of  pasta, 
valued  at  $324  million  in  2001,  imports 
of  stuHed  pasta  make  up  a  relatively 
small  proportion."*  Additionally, 
tortellini  is  just  one  of  the  many 
varieties  of  stuffed  pasta.  Other  varieties 
include  agnolotti,  calazoncelli, 
cappelletti,  fazzoletti,  ravioli,  and 
tordelli.  Each  of  these  has  variations, 
depending  on  whether  the  filling 
ingredients  are  fish-based,  ground  meat, 
vegetables,  cheese,  mushrooms,  or  herbs 
and  spices.  Although  information  on  the 
exact  amount  of  each  type  imported  is 
not  available,  the  share  of  each  is  likely 
to  be  small. 

As  a  new  variant  of  these  products, 
dry,  shelf-stable,  pork-filled  tortellini  is 
also  likely  to  have  a  small  market. 
Imports  of  this  product  are  likely  to  be 
'^too  small  to  have  any  price  effect  at  the 
industry  level.  No  direct  price 
competition  would  be  expected  if 
imports  were  to  be  initiated  because 
there  are  no  known  domestic  producers 
of  pork-filled  tortellini.  Price 
competition  with  other  filled  pasta 
products  is  also  considered  unlikely 
because,  as  a  new  product  with  a  small 
market,  pork-filled  tortellini  is  unlikely 
to  have  a  major  impact  on  consumer 
demand  for  those  other  products. 
Allowing  imports  of  pork-filled 
tortellini  may  eventually  stimulate  new 
competition  by  encouraging  domestic 
pasta  manufacturers  to  develop  a  similar 
product.  Consumers  could  also  benefit 
from  having  their  choices  of  pasta 
products  expanded. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 


'••Global  Trade  Information  Services,  Inc.,  World 
Trade  Atlas,  United  States  Edition,  December  2001. 


(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  02-003-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  02-003-1 ,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Station  3C71,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO,  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

Under  this  proposed  rule,  a 
processing  facility  that  produces  pork- 
filled  pasta  products  for  export  to  the 
United  States  would  have  to  keep  an 
original  record  of  each  lot  of  pork  or 
pork  products  used  in  such  pasta 
products.  In  addition,  the  pork-filled 
pasta  would  have  to  be  accompanied  by 
a  certificate  issued  by  an  official  of  the 
National  Government  of  the  region  in 
which  the  pasta  product  is  processed 
who  is  authorized  to  issue  the  foreign 
meat  inspection  certificate  required 
under  9  CFR  327.4,  stating  that  the  pork- 
filled  pasta  product  has  been  processed 
in  accordance  with  the  requirements  of 
paragraphs  (c)(1)  through  (c)(5)  of 
§94.12. 

We  are  soliciting  comments  from  the 
pubUc  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  aod 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1.25  hours  per 
response. 


Respondents:  Officials  of  the  National 
Government  of  the  region  in  which  the    ' 
meat-filled  pasta  product  is  processed. 

Estimatea  annual  n umber  of 
respondents:  5. 

Estimated  annual  number  of 
responses  per  respondent:  20. 

Estimated  annual  number  of 
responses:  100. 

Estimated  total  annual  burden  on 
respondents:  125  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  proposed  rule,  please  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  P^ST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7711-7714,  7751. 
7754,  8303,  8306,  8308.  8310,  8311,  and 
8315;  21  U.S.C.  136  and  136a;  31  U.SXl. 
9701;  42  U.S.C.  4331  and  4332;  7  CFR  2.22. 
2.80.  and  371.4. 

2.  In  §94.12,  a  new  paragraph  (c) 
woiild  be  added  to  read  as  follows: 

§  94.1 2    Pork  and  pork  products  from 
regions  where  swine  vesicular  disease 
exists. 

***** 

(c)  Requirements  for  pork-filled  pasta 
products  from  regions  affected  with 
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swine  vesicular  disease.  (1)  Pork-filled 
pasta  products  processed  for  export  to 
the  United  States  may  only  be  filled 
with  pork  or  pork  products  that  are 
otherwise  eligible  to  be  exported  to  the 
United  States  and  that  meet  the 
requirements  of  paragraph  (b)(l)(i),  (ii), 
or  (v)  of  this  section  or  of  §  94.17. 

(2)  At  the  pasta  processing 
establishment,  pork  intended  to  be  used 
for  pork-filled  pasta  products  for  export 
to  the  United  States  must  be  stored  in 

a  separate  room  or  facility  from  any 
meat  or  meat  products  not  eligible  for 
export  to  the  United  States. 

(3)  All  equipment  and  machinery  that 
will  come  in  contact  with  the  pork  or 
other  ingredients  of  pork-filled  pasta 
products  intended  for  export  to  the 
United  States  must  be  cleaned  and 
disinfected  before  each  use. 

(4)  Processing  lines  working  with 
pork-filled  pasta  products  for  export  to 
the  United  States  must  process  only 
pasta  containing  pork  eligible  for  export 
to  the  United  States.  When  such 
processing  lines  are  working  with  pasta 
products  containing  pork  for  export  to 
the  United  States,  other  lines  may  work 
only  on  pasta  products  that  do  not 
contain  meat. 

(5)  During  processing,  the  pork-filled 
pasta  must  be  steam-heated  to  a 
minimum  internal  temperature  of  90  °C, 
then  dried,  cooled,  and  packed  to  make 
the  product  shelf  stable  without 
refrigeration. 

(6)  The  processing  facility  must  allow 
periodic  inspections  by  inspectors  from 
the  Animal  and  Plant  Health  Inspection 
Service  of  its  facilities,  records,  and 
operations. 

(7)  The  processing  facility  must 
maintain  under  lock  and  key,  for  a 
minimum  of  2  years,  an  original  record 
of  each  lot  of  pork  or  pork  products 
used  for  pork-filled  pasta  products  for 
export  to  the  United  States.  Each  record 
must  include  the  following: 

(i)  The  date  that  the  cooked  or  dry- 
cured  pork  product  was  received  in  the 
processing  facility; 

(ii)  The  number  of  packages,  the 
number  of  hams  or  cooked  pork 
products  per  package,  and  the  weight  of 
each  package; 

(iii)  A  lot  number  or  other 
identification  marks; 

(iv)  The  health  certificate  that 
accompanied  the  cooked  or  dry-cured 
pork  product  from  the  slaughter/ 
processing  facility  to  the  meat-fillej^ 
pasta  product  processing  facility;  and 

(v)  The  date  that  the  pork  or  pork 
product  used  in  the  pasta  started  dry 
curing  (if  the  product  used  is  a  dry- 
cured  ham)  or  the  date  that  the  product 
was  cooked  (if  the  product  used  is  a 
cooked  pork  product). 


(8)  The  pork-filled  pasta  must  be 
accompanied  by  a  certificate  issued  by 
an  official  of  the  National  Government 
of  the  region  in  which  the  pasta  product 
is  processed  who  is  authorized  to  issue 
the  foreign  meat  inspection  certificate 
required  under  §  327.4  of  this  title, 
stating  that  the  pork-filled  pasta  product 
has  been  processed  in  accordance  with 
the  requirements  of  paragraphs  (c)(1) 
through  (c)(5)  of  this  section.  Upon 
arrival  of  the  pork-filled  pasta  in  the 
United  States,  the  certificate  must  be 
presented  to  an  inspector  at  the  port  of 
arrival. 

Done  in  Washington,  DC,  this  14th  day  of 
lanuary  2003. 
Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  03-1213  Filed  1-17-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-SW-05-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS350B3  Helicopters 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Eurocopter  France  (Eurocopter) 
Model  AS350B3  helicopters.  This 
proposal  would  require  inspecting  the 
ASU  No.  2  printed  circuit  board  (PCB) 
to  determine  if  the  resistor  R8  is 
installed,  and  if  it  is  not  installed, 
replacing  the  PCB  with  an  airworthy 
PCB  with  that  resistor  installed.  This 
proposal  is  prompted  by  the  discovery 
of  a  PCB  without  a  critical  resistor  that 
polarizes  the  voltage  regulator  that 
regulates  electrical  power  to  a  critical 
warning  light,  a  critical  caution  light, 
and  the  main  rotor  revolutions  per 
minute  (RPM)  signal  to  the  vehicle 
engine  management  display  (VEMD). 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  the 
malfunction  of  the  two  critical  lights 
and  the  rotor  RPM  signal  to  the  VEMD, 
failure  of  these  components  to  timely 
alert  the  pilot  to  the  associated 
malfunctions,  further  helicopter  damage 
because  of  these  malfunctions,  and 
subsequent  loss  of  control  of  the 
helicopter. 


DATES:  Comments  must  be  received  on 
or  before  March  24,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
05-AD.  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carroll  Wright,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Regulations  Group,  Fort  Worth,  Texas 
76193-0111,  telephone  (817) 222-5120, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic,  ' 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
05-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  Model  AS350B3  helicopters. 
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The  DGAC  advises  that  the  absence  of  . 
a  resistor  R8  on  the  ASU  No.  2  boards 
can  lead  to  a  malfunction  of  the  electric 
circuits  supplying  the  "BATT.  TEMP." 
red  warning  light,  the  "ENGINE  CHIP" 
amber  caution  light,  and  the  rotor  RPM 
signal  output  to  the  VEMD. 

This  proposal  is  prompted  by  an 
anomaly  discovered  by  the 
manufacturer.  The  actions  specified  by 
this  proposed  AD  are  intended  to 
prevent  failiue  of  the  "BATT.  TEMP." 
warning  light,  which,  if  combined  with 
a  battery  overheat,  can  result  in  a  battery 
thermal  runaway  without  the  pilot's 
knowledge.  An  uncontrolled  battery 
thermal  runaway  can  result  in  an 
explosion  that  could  cause  loss  of  the 
control  of  the  helicopter. 

Eurocopter  has.  issued  Service 
Bulletin  No.  77.00.07,  dated  March  27, 
2000,  which  specifies  checking  to 
determine  if  the  resistor  R8  is  installed 
on  the  PCB  within  25  hours  time-in- 
service  (TIS)  and,  if  a  resistor  R8  is  not 
installed,  replacing  the  PCB  with  one 
that  has  a  resitor  KB  installed  within  50 
hours  TIS.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  AD  No.  2001-319-083(A),  dated 
July  25,  2001,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

This  helicopter  model  is  . 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design  registered  in  the 
United  States.  Therefore,  the  proposed 
AD  would  require,  within  15  hours 
time-in-service  (TIS),  inspecting  the 
ASU  No.  2  PCB  on  helicopters  with 
serial  numbers  3062  and  earlier  to 
determine  if  the  resistor  R8  is  installed, 
and  if  it  is  not  installed,  replacing  the 
PCB  with  an  airworthy  PCB  with 
resistor  R8  installed  within  50  hours 
TIS. 

The  FAA  estimates  that  30  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 


is  $60  per  work  hour.  Required  parts 
would  cost  $1,200.  The  manufacturer 
states  in  its  service  bulletin  that  PCB's 
will  be  replaced  free  of  charge.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $37,800,  if  a  PCB  is 
replaced  in  the  entire  fleet  and  there  is 
no  free  replacement  by  the 
manufacturer. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
isflot  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
luider  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this  . 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the ' 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2002-SW- 
05-AD. 
ApplicabHity:  Model  AS350B3  helicopters, 
serial  numbers  (S/N)  3062  and  earlier, 
certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  shoi^ld  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  malfunction  of  the  electrical 
circuits  controlling  the  "BATT.  TEMP."  red 
warning  light,  the  "ENGINE  CHIP  "  amber 
caution  and  the  rotor  revolutions-per-minute 
(RPM)  signal  output  to  the  vehicle  engine 
management  display.(VEMD),  accomplish  the 
following: 

(a)  Within  15  hours  time-in-service  (TIS). 
inspect  the  ASU  No.  2  printed  circuit  board 
(PCB),  part  number  SE  03022.  to  determine 
if  resistor  R8  is  installed. 

(b)  If  the  resistor  R8  is  not  installed,  within 
50  hours  TIS.  replace  the  PCB  with  an 
airworthy  PCB  that  has  resistor  R8  installed. 

Note  2:  Eurocopter  Service  Bulletin  No. 
77.00.07,  dated  March  27.  2000.  pertains  to 
the  subject  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspects, 
who  may  concur  or  comment  and  then  send 

it  to  the  Manager.  Regulations  Group. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  fiighl  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Avialion  Civile 
(France)  AD  2001-319-4)83(A),  dated  fuly  25. 
2001. 

Issued  in  Fort  Worth,  Texas,  on  Janua/y  11. 
2003. 
David  A.  Downey, 

Manager.  Rotorcraft  Directorate.  Aircraft 
Certification  Sen'ice. 

(FR  Doc.  03-1191  Filed  1-17-03;  8:45  am] 
BILUNG  QOOE  491I>-1»-P 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
RIN1506-AA37 

Financial  Crimes  Enforcement 
Network;  Amendment  to  the  Bank 
Secrecy  Act  Regulations- 
Requirement  That  Mutual  Funds 
Report  Suspicious  Transactions 

agency:  Financial  Crimes  Enforcement 
Network  ("FinCEN"),  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains  an 
amendment  to  the  regulations 
implementing  the  statute  generally 
known  as  the  Bank  Secrecy  Act.  The 
amendment  would  require  mutual  funds 
to  report  suspicious  transactions  to  the 
Department  of  the  Treasury.  The 
amendment  constitutes  a  further  step  in 
the  creation  of  a  comprehensive  system 
for  the  reporting  of  suspicious 
transactions  by  the  major  categories  of 
financial  institutions  operating  in  the 
United  States,  as  a  part  of  the  counter- 
money  laundering  program  of  the 
Department  of  the  Treasury. 
DATES:  Written  comments  on  all  aspects 
of  the  notice  of  proposed  rulemaking  are 
welcome  and  must  be  received  on  or 
before  March  24,  2003. 
ADDRESSES:  Commenters  are  encouraged 
to  submit  comments  by  electronic  mail 
because  paper  mail  in  the  Washington, 
DC,  area  may  be  delayed.  Comments 
submitted  by  electronic  mail  may  be 
sent  to  regcomments@fincen.treas.gov, 
with  the  caption,  in  the  body  of  the  text, 
"ATTN:  NPRM— Suspicious 
Transaction  Reporting — Mutual  Funds." 
Comments  also  may  be  submitted  by 
paper  mail  to  FinCEN,  P.O.  Box  39, 
Vienna,  Virginia  22183-0039,  ATTN: 
NPRM — Suspicious  Transaction 
Reporting — Mutual  Funds.  Comments 
should  be  sent  by  one  method  only.  For 
additional  instructions  on  the 
submission  of  comments,  see 
SUPPLEMENTARY  INFORMATION  under  the 
heading  "Submission  of  Comments." 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Regulatory  Programs,  FinCEN, 
(202)  354-6400;  and  Office  of  Chief 
Counsel,  FinCEN.  at  (703)  905-3590 
{not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  Provisions 

The  Bank  Secrecy  Act  ^  .authorizes  the 
Secretary  of  the  Treasury,  inter  alia,  to 


issue  regulations  requiring  financial 
institutions  to  keep  records  and  file 
reports  that  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal, 
tax,  and  regulatory  matters,  or  in  the 
conduct  of  intelligence  or  counter- 
intelligence activities,  to  protect  against 
international  terrorism,  and  to 
implement  counter-money  laundering 
programs  and  compliance  procedures.^ 
Regulations  implementing  title  II  of  the 
Bank  Secrecy  Act  (codified  at  31  U.S.C. 
5311-5330)  appear  at  31  CFR  part  103. 
The  authority  of  the  Secretary  to 
administer  the  Bank  Secrecy  Act  has 
been  delegated  to  the  Director  of 
FinCEN. 

With  the  enactment  of  31  U.S.C. 
5318(g)  in  1992, '  Congress  authorized 
the  Secretary  of  the  Treasury  to  require 
financial  institutions  to  report 
suspicious  transactions.  As  amended  by 
the  USA  Patriot  Act,  subsection  (g)(1) 
states  generally: 

The  Secretary  may  require  any  financial 
institution,  and  any  director,  officer, 
employee,  or  agent  of  any  financial 
institution,  to  report  any  suspicious 
•  transaction  relevant  to  a  possible  violation  of 
law  or  regulation. 

Subsection  (g)(2)(A)  provides  further: 

If  a  financial  institution  or  any  director, 
officer,  employee,  or  agent  of  any  financial 
institution,  voluntarily  or  pursuant  to  this 
section  or  any  other  authority,  reports  a 
suspicious  transaction  to  a  government 
agency — 

(i)  The  financial  institution,  director, 
officer,  employee,  or  agent  may  not  notify 
any  person  involved  in  the  transaction  that 
the  transaction  has  been  reported;  and 

(ii)  No  officer  or  employee  of  the  Federal 
government  or  of  any  State,  local,  tribal,  or 
territorial  government  within  the  United 
States,  who  has  any  knowledge  that  such 
report  was  made  may  disclose  to  any  person 
involved  in  the  transaction  that  the 
transaction  has  been  reported,  other  than  as 
necessary  to  fulfill  the  official  duties  of  such 
officer  or  employee. 

Subsection  (g)(3)(A)  provides  that 
neither  a  financial  institution,  nor  any 


'  Public  Law  91-508,  as  amended,  codified  at  12 
U.S.C.  1829b'.  12  U.S.C.  1951-1959.  and  31  U.S.C. 
5311-5331. 


^  Language  expanding  the  scope  of  the  Bank 
Secrecy  Act  to  intelligence  or  counter-intelligence 
activities  to  protect  against  international  terrorism 
was  added  by  section  358  of  the  Uniting  and 
Strengthening  America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and  Obstruct  Terrorism 
(USA  PATRIOT  Act)  Act  of  2001  (the  "USA  Patriot 
.Act").  Public  Law  107-56. 

3  31  U.S.C.  5318(g)  was  added  to  the  Bank 
Secrecy  Act  by  section  1517  of  the  Annunzio-Wylie 
Anti-Money  Laundering  Act  (the  "Ahnunzio-Wylie 
Anti-Money  Laundering  Act"),  title  XV  of  the 
Housing  and  Community  Development  Act  of  1992. 
Public  L.aw  102-550;  it  was  expanded  by  section 
403  of  the  Money  Laundering  Suppression  Act  of 
title  IV  of  the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994.  Public  Law 
103-325.  to  require  designation  of  a  single 
government  recipient  for  reports  of  suspicious 
transactions. 


director,  officer,  employee,  or  agent  of 
any  financial  institution — 

That  makes  a  voluntary  disclosure  of  any 
possible  violation  of  law  or  regulation  to  a 
government  agency  or  a  makes  a  disclosure 
pursuant  to  this  subsection  or  any  other 
authority  *   *   *  shall  *   *   *  be  liable  to  any 
person  under  any  law  or  regulation  of  the 
United  States  or  any  constitution,  law  or 
regulation  of  any  State  or  political 
subdivision  of  any  State,  or  under  any 
contract  or  other  legally  enforceable 
agreement  (including  any  arbitration 
agreement),  for  such  disclosure  or  for  any 
failure  to  provide  notice  of  such  disclosure 
to  the  person  who  is  the  subject  of  such 
disclosure  or  any  other  person  identified  in 
the  disclosure. 

Finally,  subsection  (g)(4)  requires  the 
Secretary  of  the  Treasury,  "to  the  extent 
practicable  and  appropriate,"  to 
designate  "a  single  officer  or  agency  of 
the  United  States  to  whom  such  reports 
shall  be  made."'*  The  designated  agency 
is  in  turn  responsible  for  referring  any 
report  of  a  suspicious  transaction  to 
"any  appropriate  law  enforcement, 
supervisory  agency,  or  United  States 
intelligence  agency  for  use  in  the 
conduct  of  intelligence  or 
counterintelligence  activities,  including 
analysis,  to  protect  against  international 
terrorism."^ 

R  Overview  of  Mutual  Funds 

The  application  of  the  proposed  rule 
would  be  limited  to  investment 
companies  that  are  "mutual  funds," 
which  are  open-end  management 
investment  companies  as  described  in 
the  Investment  Company  Act.  Mutual 
funds  are  by  far  the  predominemt  type 
of  investment  company.  In  2001, 
approximately  $7  trillion  was  invested 
in  U.S.  mutual  funds,  representing  more 
than  95  percent  of  the  assets  held  by 
investment  companies  regulated  by  the 
Securities  and  Exchange  Commission 
("SEC").fi  Currently,  more  than  3000 
active  mutual  funds  ate  registered  with 
the  SEC.^ 


^  This  designation  does  not  preclude  the  authority 
of  supervisory  agencies  to  require  financial 
institutions  to  submit  other  reports  to  the  same 
agency  or  another  agenc\'  "pursuant  to  any 
applicable  provision  of  law."  31  U.S.C. 
5318(g)(4)(C). 

■•31  U.S.C.  5318(g)(4)(B). 

"The  staff  of  the  SEC  estimates,  based  on  filings 
with  the  SEC.  that  as  of  December  2001. 
approximately  S6.97  trillion  was  invested  in  U.S. 
mutual  funds  (including  S741  billion  invested  in 
open-end  management  companies  that  fund 
variable  life  insurance  and  variable  annuity 
contracts,  and  S23  billion  investetl  in  open-end 
management  companies  that  are  exchange-traded 
funds). 

'  Approximately  1400  of  these  funds  are  "series 
companies"  with  an  aggregate  7200  portfolios.  A 
"series  company"  is  a  registered  investment 
company  that  issues  two  or  more  classes  or  series 
of  preferred  or  special  stock,  each  of  which  is 
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A  jnutual  fund  is  typically  governed 
by  a  board  of  directors  or  trustees, 
which  is  responsible  for  overseeing  the 
management  of  the  fund's  business 
affairs.  Mutual  funds  are  typically 
organized  and  operated  by  an 
investment  adviser  responsible  for  the 
day-to-day  operations  of  the  fund.  In 
most  cases,  the  investment  adviser  is  a 
separate  and  distinct  legal  entity  from 
the  investment  company.  The 
investment  adviser  is  primarily 
responsible  for  selecting  portfolio 
investments  consistent  with  the 
objectives  and  policies  stated  in  the 
investment  company's  prospectus.  The 
investment  adviser  or  a  third  party  may 
provide  administrative  services  to  the 
fund.  Mutual  funds  also  employ  transfer 
agents  to  conduct  recordkeeping  and 
related  functions. ^ 

A  mutual  fund  offers  its  shares 
continuously  and  is  required  to  provide 
its  shareholders  the  right  to  redeem  at 
net  asset  value  on  a  daily  basis. ^  Most 
mutual  funds  sell  their  shares  to 
investors  through  broker-dealers,  banks, 
and  other  financial  intermediaries.  i° 
Some  funds  are  sold  directly  through 
affiliates  of  the  fund  itself.  If  fund  shares 
are  sold  through  an  intermediary,  the 
intermediary  may  maintain  an  omnibus 
account  with  the  fund,  in  which  case 
neither  the  fund  nor  its  transfer  agent 
has  direct  contact  with  the  shareholders. 
The  intermediary  receives  and  processes 
individual  investment  and  redemption 
requests  from  its  customers,  and  has 
access  to  individuals'  trading  activity. 


Although  neither  the  mutual  fund  nor 
its  transfer  agent  necessarily  knows  the 
identity  of  individual  investors  that 
hold  fund  shares  through  a  financial 
intermediary's  omnibus  account,  the 
intermediary  does  have  access  to  that 
information,  and  may  itself  have  anti- 
money  laundering  responsibilities."  A 
foreign  broker-dealer  without 
independent  anti-money  laundering 
requirements  may  also  maintain 
omnibus  accounts  with  the  fund.  This 
kind  of  omnibus  account  falls  within 
the  definition  of  "correspondent 
account"  under  section  312  of  the  Act 
and  as  such  is  subject  to  due  diligence 
and  possibly  enhanced  due  diligence 
requirements  under  that  section  of  the 
Act  and  implementing  regulations.'^ 

C.  Money  Laundering  Risks  Associated 
with  Mutual  Funds 

Mutual  funds  present  real 
opportimities  for  money  laimdering. 
They  are  widely  held,  easy  to  access, 
and  can  be  redeemed  quickly. '•'  Indeed, 
money  market  funds,  which  typically 
offer  check  writing  privileges,  function 
much  like  bank  checking  accounts.'" 
But  because  mutual  funds  rarely  receive 
from  or  disburse  to  shareholders 
significant  amounts  of  currency,  they 
are  not  as  likely  as  other  types  of 
financial  institutions  [e.g.,  banks]  to  be 
used  diu-ing  the  initial  (or  "placement") 
stage  of  the  money  laundering  process,  i"* 
Money  laundering  is  more  likely  to 
occur  through  mutual  funds  at  the  later 
stages  of  the  money  laundering  process 


preferred  over  all  other  classes  or  series  with 
respect  to  assets  specifically  allocated  to  that  class 
or  series.  17  CFR  270.18f-2.  The  assets  allocated  to 
such  a  class  or  series  are  commonly  known  as  a 
"portfolio."  The  series  or  portfolios  of  a  series 
company  operate,  for  many  purposes,  as  separate 
investment  companies. 

"Transfer  agents  maintain  recordsof  shareholder 
acaounts.  calculate  and  disburse  dividends,  and 
prapare  and  mail  shareholder  account  statements, 
federal  income  tax  information,  and  other 
shareholder  notices.  Some  transfer  agents  prepare 
and  mail  statements  confirming  shareholder 
transactions  and  account  balances,  and  maintain 
customer  service  departments  to  respond  to 
shareholder  inquiries. 

'•Section  5(a)  of  the  Investment  Company  Act 
defines  an  open-end  investment  company  as  a 
management  investment  company  that  issues  or  has 
outstanding  any  "redeemable  security."  15  U.S.C. 
80a-5(a).  A  redeemable  security  entitles  the  holder 
to  faceive,  upon  presentation  to  the  issuer,  the 
holder's  approximate  proportionate  share  of  the 
issuer's  current  net  assets,  or  the  cash  such  share 
represents.  15  U.S.C.  80a-2(a)(32). 

"'  Mutual  funds  usually  offer  their  shares  to  the 
public  through  a  principal  underwriter,  which  is  in 
must  cases  regulated  as  a  broker-dealer  and  is 
subji'i :t  to  rules  promulgated  by  the  National 
Association  of  .Securities  Dealers.  Inc.  With  respect 
Id  transactions  occurring  after  December  30,  2002, 
brokers  and  dealers  in  securities  are  required  to 
report  suspicious  transactions  to  the  Treasury  under 
31  U.S.C.  5318(g).  See  31  CFR  103.19  (suspicious 
transaction  reports  by  securities  brokers  or  dealers). 


1 '  Broker-dealers  in  securities  and  futures 
commission  merchants  are  subject  to  the  anti- 
money  laundering  ct)mpliance  requirements  of  the 
Bank  Secrecy  Act. 

'^Pursuant  to  section  312.  regulations  have  been 
proposed  that  would  require  U.S.  financial 
institutions  offering  correspondent  accounts  to 
perform  due  diligence  and.  in  appropriate 
circumstances,  enhanced  due  diligence  on  their 
correspondents.  See  67  FR  37736  (May  30.  2002) 
and  67  FR  48348  (July  23,  2002). 

"Section  22(e)  of  the  Investment  Company  Act 
requires  a  mutual  fund  to  rtedeem  the  value  of 
shares  within  seven  days  of  receiving  a  redemption 
request.  15  U.S.C.  80a-"22(e). 

>*  See  Investment  Company  Act  Release  No. 
17589  duly  17,  1990)  (55  FR  30240  duly  25.  1990)). 

'^It  is  possible  that  some  structuring  schemes 
used  in  the  placement  stage  will  involve  monetary- 
instruments  such  as  money  orders,  and  that  money 
launderers  could  attempt  to  use  mutual  funds  that 
accept  this  form  of  payment.  Although  the  known 
experience  of  depository  institutions  with 
significant  money  laundering  is  greater  than  the 
known  experience  of  mutual  hmds.  this  difference 
may  reflect  the  fact  that  criminal  funds  enter 
mutual  funds  at  a  later  stage  in  the  laundering 
process,  when  those  funds  are  less  immediately 
identifiable  than  at  the  placement  stage.  Past 
investigative  attention,  however,  has  focused  more 
intensively  on  the  "placement"  stage  of  money 
laundering  (especially  the  suspicious  placement 
into  the  financial  system  of  large  amounts  of 
currency)  than  on  transfers  or  conversions  of  illicit 
funds  once  they  are  already  in  the  financial  system. 


(the  "layering"  and  "integration" 
stages)."* 

The  proposed  rule  contained  in  this 
document  is  just  one  of  several  steps 
taken  by  the  Department  of  the  Treasury 
to  iaddress  comprehensively  the  risk  of 
money  laundering  through  mutual 
funds.  In  April  2002,  FinCEN  issued  an 
interim  final  rule  requiring  mutual 
funds  to  develop  and  implement  an 
anti-money  laimdering  program  to 
prevent  them  from  being  used  to 
launder  money  or  finance  terrorist 
activities,  which  includes  achieving  and 
monitoring  compliance  with  the 
applicable  requirements  of  the  Bank 
Secrecy  Act  and  the  Department  of  the 
Treasury's  implementing  regulations.'^ 
In  July  2002,  the  Department  of  the 
Treasury  and  the  SEC  jointly  issu^  a 
proposed  regulation  to  require  mutual 
funds  to  implement  reasonable 
procedures  to  (1)  verify  the  identity  of 
any  person  seeking  to  open  an  accoimt, 
to  the  extent  reasonable  and  practicable, 

(2)  maintain  records  of  the  information 
used  to  verify  the  person's  identity,  and 

(3)  determine  whether  the  person 
appears  on  any  lists  of  known  or 
suspected  terrorists  or  terrorist 
organizations  provided  to  investment 
companies  by  any  government  agency. '^ 

This  notice  of  proposed  rulemaking 
follows  other  recent  actions  that  expand 
the  application  of  requirements  that 
financial  institutions  report  suspicious 
transactions.  For  example,  since  April 
1996,  rules  issued  by  FinCEN  under  the 
authority  contained  in  31  U.S.C.  5318(g) 
have  required  banks,  thrifts,  and  other 
banking  organizations  to  report 
suspicious  transactions.'^  In 
collaboration  with  FinCEN,  the  federal 
bank  supervisors  concurrently  issued 
suspicious  transaction  reporting  rules 


"•"Lavering"  involves  the  distancing  of  illegal 
proceeds  from  their  criminal  source  through  the 
creation  of  complex  layers  of  financial  transactions. 
Money  launderers  could  use  mutual  fund  accounts 
to  layer  their  funds  by.  for  example,  sending  and 
receiving  money  and  wiring.lt  quickly  through 
several  accounts  and  multiple  institutions,  or  by 
redeeming  hind  shares  purchased  with  illegal 
proceeds  and  then  reinvesting  the  proceeds 
received  in  anther  fim'd.  Layering  could  also 
involve  purchasing  funds  in  the  name  of  a  fictitious 
corporation  or  an  entity  designed  to  conceal  the 
true  owners.  Mutual  funds  could  also  be  used  to 
integrate  illicit  income  into  legitimate  assets. 
"Integration"  occurs  when  illegal  proceeds  appear 
^  have  been  derived  from  a  legitimate  source. 

' "  See  76  FR  21 1 1 7  (April  29.  2002). 

'"See  67  FR  48318  duly  23.  2002).  Under  the 
proposed  nde.  a  mutual  fund  may  contractually 
delegate  the  implementation  and  operation  of  its 
customer  identification  prxigrani  to  a  senice 
provider  such  as  a  transfer  agent  although  the 
mutual  hmd  would  continue  to  be  responsible  for 
its  compliance  with  applicable  rt^juirements. 

'"See  31  CFR  103.18  (ref|uiring  banks,  thrifts,  and 
other  banking  organizations  to  report  suspicious  - 
transactions). 
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under  their  own  authority.-"  The  bank 
supervisory  agency  rules  apply  to  banks, 
bank  holding  companies,  and  non- 
depository  institution  affiliates  and 
subsidiaries  of  banks  and  bank  holding 
compcUiies.  Money  services  businesses 
have  been  required  to  report  suspicious 
transactions  to  the  Department  of  the 
Treasury  since  the  beginning  of  2002.  In 
July  2002,  FinCEN  took  a  further  step  in 
the  creation  of  a  comprehensive  system 
for  the  reporting  of  suspicious 
transactions  by  the  major  categories  of 
financial  institutions  operating  in  the 
United  States,  by  requiring  brokers  and 
dealers  in  securities  to  report  suspicious 
transactions.^'  In  October  2002,  FinCEN 
issued  a  final  rule  requiring  casinos  to 
report  suspicious  transactions.  The 
proposed  rule  contained  in  this 
document  would  extend  this 
requirement  to  mutual  funds. 
Suspicious  transaction  reporting  by 
mutual  funds  can  provide  highly  useful 
information  in  law  enforcement  and 
regulatory  investigations  and 
proceedings,  and  in  the  conduct  of 
intelligence  activities  to  protect  against 
international  terrorism. ^^ 

II.  Specific  Provisions 

A.  103.15(a) — Reports  by  Mutual  Funds 
of  Suspicious  Transactions 

Section  103.15(a)  contains  the  rules 
setting  forth  the  obligation  of  mutual 
funds  to  report  suspicious  transactions 
that  are  conducted  or  attempted  by,  at, 
or  through  a  mutual  fund  and  involve  or 
aggregate  at  least  $5,000  in  funds  or 
other  assets.  It  is  important  to  recognize 
that  the  obligation  to  report  a 
transaction  under  this  rule  and  31 
-U.S.C.  5318(g)  would  apply  whether  or 
not  the  transaction  involves  currency.^^ 
Treasury  is  aware  that  the  use  of 
currency  by  mutual  funds  is  rare. 

The  ooligation  extends  to  transactions 
conducted  or  attempted  by,  at,  or 
through,  the  mutual  fund.  However, 


-■"See  12CFR21.il  (issued  bv  the  Officii  of  the 
Comptroller  of  the  Currency);  12  CFR  208.62 
(issued  by  the  Board  of  Governors  of  the  Federal 
Reserve  System):  12  CFR  353.3  (issued  by  the 
Federal  Deposit  Insurance  Corporation);  12  ('FR 
563.180  (is.sued  by  the  Office  of  Thrift  Supervision); 
12  CFR  748.1  (issued  by  the  National  Credit  Union 
Administration). 

■"  See  67  FR  44048  (July  1.  2002). 

•'■'See  31  U.S.C.  5311  (stating  purpose  of  the 
reporting  authority  under  the  Bank  Secrecy  Act). 

-J  Many  currency  transactions  are  not  indicative 
of  money  laundering  or  other  violations  of  law,  a 
fact  recognized  both  by  Congress,  in  authorizing 
reform  of  the  currency  transaction  reporting  system, 
andf  by  FinCEN,  in  issuing  rules  to  implement  that 
system  [see  31  U.S.C.  5313(d)  and  31  CFR 
103.22(d).  63  FR  50147  (September  21.  1998)). 
Many  non-currency  transactions,  (for  example,  fund 
transfers)  can  indicate  illicit  activity,  especially  in 
light  of  the  breadth  of  the  statutes  that  make  money 
laundering  a  crime.  See  18  U.S.C.  1956  and  1957. 


paragraph  (a)  also  contains  language 
designed  to  encourage  the  reporting  of 
transactions  that  appear  relevant  to 
violations  of  law  or  regulation,  even  in 
cases  in  which  the  rule  does  not 
explicitly  so  require  (for  example,  in  the 
case  of  a  transaction  falling  below  the 
$5,000  threshold  in  the  rule).     . 

Section  103.15(a)  contains  the  general 
statement  of  the  obligation  to  file 
reports.  To  clarify  that  the  proposed  rule 
creates  a  reporting  requirement  that  is 
uniform  with  that  for  other  financial 
institutions,  the  language  of  the 
reporting  obligation  incorporates 
language  from  the  suspicious  activity 
reporting  rules  applicable  to  other 
financial  institutions,  such  as  banks, 
casinos,  and  money  services  businesses, 
requiring  the  reporting  of  "any 
suspicious  transaction  relevant  to  a 
possible  violation  of  law  or  regulation." 
Furthermore,  a  mutual  fund  may  also 
report  "any  suspicious  transaction  that 
it  believes  is  relevant  to  a  possible 
violation  of  any  law  or  regulation  but 
whose  reporting  is  not  required"  by  the 
proposed  rule.  For  example,  a  mutual 
fund  may  report  a  suspected  violation  of 
law  that  involves  less  than  $5,000.  Such 
voluntary  reporting  would  be  subject  to 
the  same  protection  from  liability  as 
mandatory  reporting,  pursuant  to  31 
U.S.C.  5318(g)(3). 

The  proposed  rule  requires  reporting 
by  mutual  funds,  but  not  by  affiliated 
persons  of  mutual  funds.  Some 
affiliates,  such  as  broker-dealers,  are 
subject  to  their  own  reporting  rule. 
Others  may  be  subject  to  future  rules. 

Mutual  funds  typically  conduct  many 
operations  through  separate  entities, 
which  may  or  may  not  be  affiliated 
persons  of  the  mutual  fund.  Personnel 
of  these  separate  entities  may  be  in  the 
best  position  to  perform  the  reporting 
obligation.  It  is  permissible  for  a  mutual 
fund  to  contractually  delegate 
performance  of  the  reporting  obligation 
to  another  affiliated  or  unaffiliated 
service  provider,  such  as  a  transfer 
agent.  The  mutual  fund,  however, 
remains  responsible  for  assuring 
compliance  with  the  rule,  and  must 
actively  monitor  the  procedures  for 
reporting  suspicious  transactions. 

Section  103.15  (a)(2)  specifies  that  the 
proposed  rule  requires  the  reporting  of 
suspicious  transactions  that  involve  or 
aggregate  at  least  $5,000  in  funds  or 
other  assets.  The  suspicious  transaction 
reporting  rules,  however,  are  not 
intended  to  operate  (and  indeed  cannot 
properly  operate)  in  a  mechanical 
fashion.  Rather,  the  suspicious 
transaction  reporting  requirements  are 
intended  to  function  in  such  a  way  as 
to  have  financial  institutions  evaluate 


customer  activity  and  relationships  for 
money  laundering  risks. ^'' 

Section  103.15(a)(2)  specifies  four 
categories  of  transactions  that  require 
reporting  if  the  mutual  fund  knows, 
suspects,  or  has  reason  to  suspect  that 
any  such  category  applies  to  a 
transaction,  or  a  pattern  of  transactions 
of  which  the  transaction  is  a  part.  The 
"knows,  suspects,  or  has  reason  to 
suspect"  standard  incorporates  a 
concept  of  due  diligence  in  the 
reporting  requirement. 

The  first  category,  described  in 
proposed  section  103.15(a)(2)(i), 
includes  transactions  involving  funds 
derived  from  illegal  activity,  or  intended 
or  conducted  in  order  to  hide  or 
disguise  funds  derived  from  such  illegal 
activity  as  part  of  a  plan  to  violate  or 
evade  any  federal  law  or  regulation  or 
to  avoid  any  trcmsaction  reporting 
requirement  under  federal  law  or 
regulation.  The  second  category, 
described  in  section  103.15(a)(2)(ii), 
includes  transactions  designed,  whether 
through  structuring  or  other  means,  to 
evade  the  requirements  of  the  Bank 
Secrecy  Act.  The  third  category, 
described  in  section  103.15(a)(2)(iii), 
includes  transactions  that  appear  to 
serve  no  business  or  apparent  lawful 
purposes,  and  for  which  the  mutual 
fund  knows  of  no  reasonable 
explanation  after  examining  the 
available  facts  relating  to  the  transaction 
and  the  parties.  The  fourth  category, 
described  in  section  103.15(a)(2)(iv), 
includes  any  other  transactions  that 
involve  the  use  of  the  mutual  fund  to 
facilitate  criminal  activity.^^ 

A  mutual  fund  must  base  its 
determination  as  to  whether  a  report  is 
required  on  all  the  facts  and 
circumstances  relating  to  the  transaction 
and  the  customer  of  the  mutual  fund  in 
question.^*^  Different  fact  patterns  will 


^■•Thus.  for  example,  transactions  involving 
investments  by  the  pension  fimd  of  a  publicly 
traded  corporation,  even  though  involving  a  large 
dollar  amount,  would  likely  require  a  more  limited 
scrutiny  than  less  typical  transactions  such  as  those 
involving  customers  who  wish  to  use  currency  or 
money  orders  to  purchase  mutual  fund  shares,  even 
though  the  dollar  amounts  in  those  latter  cases  may 
be  relatively  small. 

25  The  fourth  reporting  category  has  been  added 
to  the  suspicious  activity  reporting  rules 
promulgated  since  the  passage  of  the  USA  Patriot 
Act  to  make  it  clear  that  the  requirement  to  report 
suspicious  activity  encompasses  the  reporting  of 
transactions  in  which  legally  derived  funds  are 
used  for  criminal  activity,  such  as  the  financing  of 
terrorism. 

"Hn  the  case  of  a  transaction  conducted  through 
an  omnibus  account  maintained  by  an 
intermediary,  a  mutual  fund  may  not  know, 
suspect,  or  have  reason  to  suspect  that  the 
transaction  is  one  for  which  reporting  would  be 
required,  because  a  fund  typically  has  little  or  no 
information  about  individual  customers  represented 
in  an  omnibus  account.  Omnibus  accounts  are. 
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require  different  types  of  judgments.  In 
some  cases,  the  facts  of  the  transaction 
may  indicate  the  need  to  report.  For 
example,  the  fact  that  a  customer  refuses 
to  provide  information  necessary  for  the 
mutual  fund  to  make  reports  or  keep 
records  required  by  this  part  or  other 
regulations,  provides  information  that 
the  mutual  fund  determines  to  be  false, 
or  seeks  to  change  or  cancel  a 
transaction  after  such  person  is 
informed  of  information  verification  or 
recordkeeping  requirements  relevant  to 
the  transactions,  would  indicate  that  a 
Suspicious  Activity  Report  ("SAR- 
SF")  27  should  be  filed.^"  In  other 
situations,  determining  whether  a 
transaction  is  suspicious  within  the 
meaning  of  the  rule  may  require  a  more 
involved  judgment.  Transactions  that 
raise  the  need  for  such  judgment  may 
include,  for  example,  (i)  transmission  or 
receipt  of  funds  transfers  without 
normal  identifying  information,  or  in  a 
manner  that  indicates  an  attempt  to 
disguise  or  hide  the  country  of  origin  or 
destination,  or  the  identity  of  the 
customer  sending  the  funds,  or  the 
beneficiary  to  which  the  funds  are  sent; 
or  (ii)  repeated  use  of  a  mutual  fund  as 
a  temporary  resting  place  for  funds  from 
multiple  sources  without  a  clear 
business  purpose.  The  judgments 
involved  will  also  extend  to  whether  the 
facts  and  circumstances  and  the 
institution's  knowledge  of  its  customer 
provide  a  reasonable  explanation  for  the 
transaction  that  removes  it  from  the 
suspicious  category. 

Tne  means  oi  commerce  and  the 
techniques  of  money  launderers  are 
continucdly  evolving,  and  there  is  no 
way  to  provide  an  exhaustive  list  of 
suspicious  transactions.  FinCEN  intends, 
to  continue  its  dialogue  with  mutual 
funds  about  the  manner  in  which  a 
combination  of  government  guidance, 
training  programs,  and  government- 
industry  information  exchange  can 
smooth  the  way  for  operation  of  the  new 
suspicious  activity  reporting  system  in 
as  flexible  and  cost-efficient  a  way  as 
possible. 

Individual  mutual  funds  are 
frequently  part  of  a  complex  of  related 


hcywever.  usually  maintained  by  a  person,  such  as 
a  broker-dealer,  that  has  a  reporting  obligation.  The 
onioibus  account  holder  (i.e..  the  financial 
intermediary)  is  itself  a  customer  of  the  mutual 
fund  for  purposes  of  the  proposed  rule. 

2' The  term  "SF"  is  an  abbreviation  for 
"Securities  and  Futures  Industry,"  the  form  that 
will  be  used  for  reporting  by  members  of  the 
securities  and  futures  industry.  See  67  FR  50751 
(August  5,  2002). 

'"As  section  103.15(d)  of  the  proposed  rule 
makes  clear,  the  mutual  fund  must  not  notify  the 
customer  that  it  intends  to  Pile  or  has  filed  a 
suspicious  transaction  report  with  respect  to  the 
customer's  activity. 


funds,  and  it  is  possible  that  more  than 
one  mutual  fund  would  be  obligated  to 
report  the  same  transaction.  Section 
103.15(a)(3)  of  the  proposed  rule  would 
permit  all  of  the  mutual  funds  involved 
in  a  particular  transaction  to  file  a  single 
report  as  long  as  the  report  contains  all 
relevant  facts.  Moreover,  a  person  such 
as  a  broker-dealer  that  is  a  service 
provider  to  the  fund  may  have  a 
separate  suspicious  activity  reporting 
obligation  yvith  regard  to  the  same 
transaction.  The  proposed  rule  would 
permit  the  mutual  fund's  report  to 
satisfy  that  person's  reporting  obligation 
as  well.  Thus,  a  service  provider  to 
which  multiple  mutual  funds  have 
contractually  delegated  their  reporting 
obligation  may  file  a  single  report  on 
behalf  of  itself  and  all  of  the  funds 
involved  in  the  same  transaction  or 
series  of  transactions. 

B.  103.1 5(b)— Filing  Procedures    , 

Section  103.15(b)  sets  forth  the  filing 
procedures  to  be  followed  by  mutual 
funds  making  reports  of  suspicious 
transactions.  Within  30  days  after  a 
mutual  fund  becomes  aware  of  a 
suspicious  transaction,  the  fund  must 
report  the  transaction  by  completing  a 
SAR-SF,  collecting  and  maintaining 
supporting  documentation,  and  filing 
the  SAR-SF  in  a  central  location,  to  be 
determined  by  FinCEN.  The  SAR--SF 
will  resemble  the  SAR  used  by  banks  to 
report  suspicious  transactions,  and  a 
draft  form  will  be  made  available  for 
comment  by  publication  in  the  Federal 
Register. 

If  the  mutual  fund  does  not  identify 
a  suspect  on  the  date  of  the  initial 
detection,  the  mutual  fund  may  delay 
filing  a  SAR-SF  for  an  additional  30 
days,  but  may  not  delay  filing  more  than 
60  days  after  the  date  of  such  initial 
detection.  In  situations  involving 
violations  that  require  immedfate 
attention,  such  as  terrorist  financing  or 
ongoing  money  laundering  schemes,  the 
mutual  fund  should  telephone  the 
appropriate  law  enforcement  authority 
and  the  SEC  in  addition  to  filing  a  SAR- 
SF. 

C.  103.1 5(c) — Reten  tion  of  Records 

Section  103.15(c)  provides  that  filing 
mutual  funds  must  maintain  copies  of 
SAR-SFs  and  the  original  related 
documentation  for  a  period  of  five  years 
from  the  date  of  filing.  As  indicated 
above,  supporting  documentation  is  to 
be  made  available  to  FinCEN,  the  SEC, 
and  other  appropriate  law  enforcement 
and  regulatory  authorities  on  request. 

D.  103.1 5(d)— Confidentiality  of  Reports 

Section  103.15(d)  reflects  the 
statutory  bar  against  the  disclosure  of 


information  filed  in,  or  the  fact  of  filing, 
a  suspicious  activity  report  (whether  the 
report  is  required  by  the  proposed  rule 
or  is  filed  voluntarily).  See  31  U.S.C. 
5318(g)(2).  Thus,  the  paragraph 
specifically  prohibits  persons  filing 
SAR-SFs  from  making  any  disclosure, 
except  to  law  enforcement  and 
regulatory  agencies,  about  either  the 
reports  themselves  or  supporting 
documentation. 

This  paragraph  does  not  prohibit 
mutual  funds  from  discussing  with  each 
other  (or  with  service  providers  that  are 
involved  in  the  transaction,  such  as 
their  investment  advisers,  transfer 
agents,  principal  underwriters,  and 
broker-dealers)  for  purposes  of  section 
103.15(a)(3),  suspicious  activity 
involving  a  transaction  with  which  the 
mutual  funds  have  been  involved,  or  the 
determination  of  which  mutual  fund 
will  file  a  SAR-SF  in  such  a  case. 

E.  103.15(e} — Limitation  of  Liability 

Section  5318(g)  of  title  31,  as 
amended  by  the  USA  Patriot  Apt, ' 
provides  protection  from  liability  for 
making  reports  of  suspicious 
transactions,  and  for  failures  to  disclose 
the  fact  of  such  reporting  to  persons 
involved  in  such  transactions.  The  safe 
harbor  provision  of  31  U.S.C.  5318(g) 
clearly  protects  any  financial  institution 
from  civil  liability  for  reporting 
suspicious  activity.2«  Section  351  of  the 
USA  Patriot  Act  clarifies  that  the  safe 
harbor  applies  also  to  the  voluntary 
reporting  of  suspicious  transactions,  and 
section  103.15(e)  of  the  proposed  rule 
reflects  this  clarification. 

It  must  be  noted  that,  while  the* 
proposed  rule  reiterates  and  clarifies  the 
broad  protection  from  liability  for 
making  reports  and  for  failures  to 
disclose  the  fact  of  such  reporting  that 
is  contained  in  the  statutory  safe  harbor 
provision,  the  regulatory  provisions  do 
not  extend  the  scope  of  either  the 
statutory  prohibition  or  the  statutory 
protection.  Inclusion  of  safe  harbor 
language  in  the  proposal  is  in  no  way 
intended  to  suggest  that  the  safe  harbor 
can  override  the  non-disclosure 
provisions  of  the  law  and  regulations. 
The  prohibition  on  disclosure  (other 
than  as  required  by  the  proposed  rule) 
applies  regardless  of  any  protection 
from  liability. 


-"  Sep  Lee  v.  Bankers  Trust  Cb.  166  F.3d  540,  544 
(2nd  Cir.  1999)  (stating  that  in  enacting  31  U.S.C. 
5318(g),  Congress  "broadly  and  unambiguously 
providejdl  •   *   *  immunity  from  any  law  (except 
the  federal  Constitution)  for  any  statement  piade  in 
a  SAR  by  anyone  connected  to  a  financial 
institution"). 


2720 


Federal  Register /Vol.  68,  No.  13 /Tuesday,  January  21,  2003 /Proposed  Rules 


F.  103.15(f) — Examinations  and 
Enforcement 

Section  103.15(f)  notes  that  the 
Department  of  the  Treasury  or  its 
delegate  will  examine  compliance  with 
the  obligation  to  report  suspicious 
transactions,  and  provides  that  failure  to 
comply  with  the  rule  may  constitute  a 
violation  of  the  Bank  Secrecy  Act  and 
the  Bank  Secrecy  Act  regulations.  In 
examining  any  particular  failure  to 
report  a  transaction  as  required  by  this 
section,  FinCEN  and  the  SEC  may  take 
into  account  the  relationship  between 
the  particular  failure  to  report  and  the 
adequacy  of  the  implementation  and 
operation  of  a  mutual  fund's  coaapliance 
procedures. 


G.  103.15(g)— Effective  Date 

Finally,  section  103.15(g)  provides 
that  compliance  with  the  new 
suspicious  activity  reporting  rule  would 
be  required  by  a  date  180  days  after  the 
date  on  which  the  final  regulations 
discussed  in  this  notice  of  proposed 
rulemaking  are  published  in  the  Federal 
Register. 

III.  Submission  of  Comments 

FinCEN  invites  comment  on  all 
aspects  of  the  proposed  regulation.  All 
comments  will  be  available  for  public 
inspection  and  copying,  and  no  material 
in  any  such  comments,  including  the 
name  of  any  person  submitting 
comments,  will  be  recognized  as 
confidential.  Accordingly,  material  not 
intended  to  be  disclosed  to  the  public 
should  not  be  submitted.  Comments 
may  be  inspected,  between  10  a.m.  and 
4  p.m.,  in  the  FinCEN  reading  room  in 
Washington,  DC.  Persons  wishing  to 
inspect  the  comments  submitted  must 
request  an  appointment  by  telephoning 
(202) 354-6400. 

IV.  Regulatory  Flexibility  Act 

FinCEN  certifies  that  this  proposed 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Investment 
companies,  regardless  of  their  size,  are 
currently  subject  to  the  Bank  Secrecy 
Act.  Procedures  currently  in  place  at 
mutual  funds  to  comply  with  existing 
Bank  Secrecy  Act  rules  should  help 
mutual  funds  to  identify  suspicious 
transactions.  In  addition,  the  limited  use 
of  currency  to  purchase  mutual  fund 
shares  will  likely  reduce  the  number  of 
suspicious  activity  reports  required  to 
be  filed.  Finally,  certain  small  mutual 
funds  may  have  an  established  and 
limited  customer  base  whose 
transactions  are  well  known  to  the  fund. 


V.  Executive  Order  12866 

The  Department  of  the  Treasury  has 
determined  that  this  proposed  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

VI.  Unfunded  Mandates  Act  of  1995 
Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104—4  (Unfunded  Mandates  Act), 
March  22,  1995,  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  a  rule  that  includes 
a  Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  202  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
FinCEN  has  determined  that  it  is  not 
required  to  prepare  a  written  statement 
under  section  202  and  has  concluded 
that  on  balance  this  proposal  provides 
the  most  cost-effective  and  least 
burdensome  alternative  to  achieve'the 
objectives  of  the  rule. 

Vn.  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  proposed  rule  is  being 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  Comments  on 
the  collection  of  information  should  be 
sent  (preferably  by  fax  (202-395-6974)) 
to  Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1506),  Washington, 
DC  20503  (or  by  the  Internet  to 
ilackeyi@cfmb.eop.gov),  with  a  copy  to 
FinCEN  by  mail  or  the  Internet  at  the 
addresses  previously  specified. 
Comments  on  the  collection  of 
information  should  be  received  by 
March  24,  2003.  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
3506(c)(2)(A),  and  its  implementing 
regulations,  5  CFR  1320,  the  following 
information  is  presented  to  assist  those 
persons  wishing  to  comment  on  the 
information  collection. 

FinCEN  anticipates  that  this  proposed 
rule,  if  adopted  as  proposed,  would 
result  in  the  annual  filing  of  a  total  of 
3,000  suspicious  activity  reports  by 
mutual  funds.  This  result  is  an  estimate 
based  on  the  estimated  number  of 
respondents  under  the  rule. 

Description  of  Respondents:  Mutual 
funds  as  defined  in  31  CFR  10'^5(a). 


Estimated  Number  of  Respondents: 
3,000. 

Frequency:  As  required. 

Estimate  of  Burden:  The  reporting 
burden  of  31  CFR  103.15  will  be 
reflected  in  the  biu'den  of  the  form  used 
by  mutual  funds  to  report  suspicious 
transactions.  The  recordkeeping  burden 
of  31  CFR  103.15  is  estimated  as  an 
average  of  3  hours  per  form,  which 
includes  internal  review  of  records  to 
determine  whether  the  activity  requires 
reporting. 

Estimated  Total  Annual 
Recordkeeping  Burden:  9,000  hours. 

FinCEN  specifically  invites  comments 
on:  (a)  Whether  the  proposed 
recordkeeping  requirement  is  necessary 
for  the  proper  performance  of  the 
mission  of  FinCEN,  and  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  FinCEN's  estimate  of 
the  burden  of  the  proposed 
recordkeeping  requirement;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  required  to  be 
maintained;  (d)  ways  to  minimize  the 
burden  of  the  recordkeeping 
requirement,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  maintain  the  information. 

In  addition  the  Paperwork  Reduction 
Act  of  1995  requires  agencies  to 
estimate  the  total  annual  cost  bvuden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information. 
Thus,  FinCEN  also  specifically  requests 
comments  to  assist  with  this  estimate.  In 
coimection  with  this,  FinCEN  requests 
commenters  to  identify  any  additional 
costs  associated  with  the  completion  of 
the  form.  These  comments  on  costs 
should  be  divided  into  two  parts:  (1) 
Any  additional  costs  associated  with 
reporting;  and  (2)  any  additional  costs 
associated  with  recordkeeping. 

List  of  Subjects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure,  Authority  delegations 
(government  agencies).  Securities, 
Currency,  Investigations,  Law 
enforcement,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959: 
31  U.S.C.  5311-5314  and  5316-5,332;  title  III. 
sees.  312,  313.  314.  319.  352,  Pub.  L.  107- 
56.  115  Stat.  307. 
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§  103.1 5    [Redesignated  as  §  1 03.1 2] 

2.  In  subpart  B,  redesignating  §  103.15 
as  §103.12. 

3.  In  subpart  B,  add  new  §  103.15  to 
read  as  follows: 

§  103.1 5    Reports  by  mutual  funds  of 
suspicious  transactions. 

(a)  General.  (1)  Every  investment 
company  (as  defined  in  section  3  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-2)  ("Investment  Company 
Act")  that  is  an  open-end  company  (as 
defined  in  section  5  of  the  Investment 
Company  Act  (15  U.S.C.  80a-5))  and 
that  is  registered,  or  is  required  to 
register,  with  the  Securities  and 
Exchange  Commission  pursuant  to  that 
Act  (for  purposes  of  this  section,  a 
"mutual  fund"),  shall  file  with  FinCEN, 
to  the  extent  and  in  the  manner  required 
by  this  section,  a  report  of  any 
suspicious  transaction  relevant  to  a 
possible  violation  of  law  or  regulation. 
A  mutual  fund  may  also  file  with 
FinCEN  a  report  of  any  suspicious 
transaction  that  it  believes  is  relevant  to 
the  possible  violation  of  any  law  or 
regulation  but  whose  reporting  is  not 
required  by  this  section.  Filing  a  report 
of  a  suspicious  transaction  does  not 
relieve  a  mutual  fund  from  the 
responsibility  of  complying  with  any 
other  reporting  requirements  imposed 
by  the  Securities  and  Exchange 
Commission. 

(2)  A  transaction  requires  reporting 
imder  the  terms  of  this  section  if  it  is 
conducted  or  attempted  by,  at,  or 
through  a  mutual  fund,  it  involves  or 
aggregates  funds  or  other  assets  of  at 
least  $5,000,  and  the  mutual  fund 
knows,  suspects,  or  has  reason  to 
suspect  that  the  transaction  (or  a  pattern 
of  transactions  of  which  the  transaction 
is  a  part): 

(i)  Involves  funds  derived  from  illegal 
activity  or  is  intended  or  conducted  in 
order  to  hide  or  disguise  funds  or  assets 
derived  from  illegal  activity  (including, 
without  limitation,  the  ownership, 
nature,  source,  location,  or  control  of 
such  funds  or  assets)  as  part  of  a  plan 
to  violate  or  evade  any  federal  law  or 
regulation  or  to  avoid  any  transaction 
reporting  requirement  imder  federal  law 
or  regulation; 

(ii)  Is  designed,  whether  through 
structuring  or  other  means,  to  evade  any 
requirements  of  this  part  or  any  other 
regulations  promulgated  under  the  Bank 
Secrecy  Act,  Public  Law  91-508,  as 
amended,  codified  at  12  U.S.C.  1829b, 
12  U.S.C.  1951-1959,  and  31  U.S.C. 
5311-5314,5316-5332; 

(iii)  Has  no  business  or  apparent 
lawful  purpose  or  is  not  the  sort  in 
which  the  particular  customer  would 
normally  be  expected  to  engage,  and  the 


mutual  fund  knows  of  no  reasonable 
explanation  for  the  transaction  after 
examining  the  available  facts,  including 
the  background  and  possible  purpose  of 
the  transaction;  or 

(iv)  Involves  use  of  the  mutual  funu 
to  facilitate  criminal  activity. 

(3)  The  obligation  to  identify  and 
properly  and  timely  to  report  a 
suspicious  transaction  rests  with  each 
mutual  fund  involved  in  the  transaction, 
provided  that  no  more  than  one  report 
is  required  to  be  filed  by  the  mutual 
funds  involved  in  a  particular 
transaction  or  any  other  person 
obligated  to  report  the  transaction,  so 
long  as  the  report  filed  contains  all 
relevant  facts. 

(b)  Filing  procedures — (1)  What  to  file. 
A  suspicious  tninsaction  shall  be 
reported  by  completing  a  Suspicious 
Activity  Report — Investment  Companies 
("SAR-SF"),  and  collecting  and 
maintaining  supporting  documentation 
as  required  by  paragraph  (c)  of  this 
section. 

(2)  Where  to  file.  The  SAR-SF  shall  be 
filed  with  FinCEN  in  a  central  location, 
to  be  determined  by  FinCEN  as 
indicated  in  the  instructions  to  the 
SAR-SF. 

(3)  When  to  file.  A  SAR-SF  shall  be 
filed  no  later  than  30  calendar  days  after 
the  date  of  the  initial  detection  by  the 
reporting  mutual  fund  of  facts  that  may 
constitute  a  basis  for  filing  a  SAR-SF 
under  this  section.  If  no  suspect  is 
identified  on  the  date  of  such  initial 
detection,  a  mutual  fund  may  delay 
filing  a  SAR-SF  for  an  additional  30 
calendar  days  to  identify  a  suspect,  but 
in  no  case  shall  reportjng  be  delayed 
more  than  60  calendar  days  after  the 
date  of  such  initial  detection.  In 
situations  involving  violations  that 
require  immediate  attention,  such  as 
terrorist  financing  or  ongoing  money 
laundering  schemes,  mutual  funds  are 
encouraged  to  immediately  notify  by 
telephone  an  appropriate  law 
enforcement  authority  in  addition  to 
filing  timely  a  SAR-SF.  Mutual  funds 
wishing  voluntarily  to  report  suspicious 
transactions  that  may  relate  to  terrorist 
activity  may  call  FinCEN's  Financial 
Institutions  Hotline  at  1-866-556-3974 
in  addition  to  filing  timely  a  SAR-SF  if 
required  by  this  section.  The  ntutual 
fund  may  also,  but  is  not  required  to, 
contact  the  Securities  and  Exchange 
Commission  to  report  in  such  situations. 

(c)  Retention  of  records.  A  mutual 
fund  shall  maintain  a  copy  of  any  SAR- 
SF  filed  and  the  original  (or  business 
record  equivalent)  of  any  supporting 
documentation  for  a  period  of  five  years 
from  the  date  of  filing  the  SAR-SF. 
Supporting  documentation  shall  be 
identified  as  such  and  maintained  by 


the  mutual  fund,  and  shall  be  deemed 
to  have  been  filed  with  the  SAR-SF. 
The  mutual  fund  shall  make  all 
supporting  documentation  available  to 
FinCEN,  any  other  appropriate  law 
enforcement  agencies,  or  federal  or  state 
securities  regulators  upon  request. 

(d)  Confidentiality  of  reports.  No 
mutual  fund,  and  no  director,  officer, 
employee,  or  agent  of  any  mutual  fund, 
who  reports  a  suspicious  transaction 
under  this  part,  may  notify  any  person 
involved  in  the  transaction  that  the 
transaction  has  been  reported,  except  to 
the  extent  permitted  by  paragraph  (a)(3) 
of  this  section.  Thus,  any  person 
subpoenaed  or  otherwise  required  to 
disclose  a  SAR-SF  or  the  information 
contained  in  a  SAR-SF,  except  where 
such  disclosure  is  requested  by  FinCEN, 
the  Securities  and  Exchange 
Commission,  or  another  appropriate  law 
enforcement  or  regulatory  agency,  shall 
decline  to  produce  the  SAR-SF  or  to 
provide  any  information  that  would 
disclose  that  a  SAR-SF  has  been 
prepared  or  filed,  citing  this  paragraph 
(d)  and  31  U.S.C.  5318(g)(2),  and  shall 
notify  FinCEN  of  any  such  request  and 
its  response  thereto. 

(e)  Limitation  of  liability.  A  mutual 
fund,  and  any  director,  trustee,  officer, 
employee,  or  agent  of  any  mutual  fund, 
who  makes  a  report  of  any  possible 
viol^ion  of  law  or  regulation  pursuant 
to  this  section  or  any  other  authority 
(whether  such  report  is  required  or  is 
made  voluntarily)  shall  not  be  liable  to 
any  person  under  any  law  or  regulation 
of  the.  United  States  (or  otherwise  to  the 
extent  also  provided  in  31  U.S.C. 
5318(g)(3))  for  any  disclosure  contained 
in,  or  for  failure  to  disclose  the  fact  of, 
such  report. 

(f)  Examinations  and  enforcement. 
Compliance  with  this  section  shall  be 
examined  by  the  Department  of  the 
Treasury,  through  FinCEN  or  its 
delegees,  under  the  terms  of  the  Bank 
Secrecy  Act.  Failure  to  satisfy  the 
requirements  of  this  section  may 
constitute  a  violation  of  the  reporting 
rules  of  the  Bank  Secrecy  Act  and  of  this 
part. 

(g)  Effective  date.  This  section  applies 
to  transactions  occurring  180  days  after 
the  date  on  which  the  final  regulations 
discussed  in  this  notice  of  proposed 
rulemaking  are  published  in  the  Federal 
Register. 

Dated:  [anuary  14,  2003. 
James  F.  Sloan, 

Director.  Financial  Crimes  Enforcement 

Network. 

(FR  Doc.  03-1174  Filed  1-17-03;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CT-06»-7225b;  A-1-FRL-7440-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Connecticut;  New  Source  Review/ 
Prevention  of  Significant  Deterioration 
Revision 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  Connecticut 
Department  of  Environmental  Protection 
(DEP).  The  revisions  includer  new 
provisions  that  implement  the  core 
requirements  of  1990  Clean  Air  Act 
Amendments  (CAAA)  regarding 
nonattainment  New  Source  Review 
(NSR)  in  areas  that  have  not  attained  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  In  addition,  the  changes 
amend  the  applicability  requirements 
and  certain  other  requirements  of  the 
Prevention  of  Significant  Protection 
(PSD)  program  and  NSR  rules.  Finally, 
the  changes  provide  a  definition  for 
"Practicably  Enforceable"  that  would 
allow  sources  a  strecunlined  approach  to 
limit  potential  to  emit  for  PSD/NSR  . 
applicability  purposes.  In  aggregate, 
these  revisions  will  substantially 
strengthen  the  DEP's  air  permitting 
rules. 

This  action  proposes  to  approve  the 
revisions  to  section  22a-174-l. 
"Definitions."  section  22a-174-2a, 
"Procedural  Requirements  for  New 
Source  Review  and  Title  V  Permitting," 
and  section  22a-174-3a.  "Permit  to 
Construct  and  Operate  Statioucuy 
Sources."  This  action  is  being  taken  in 
accordance  with  the  Clean  Air  Act  (CAA 
or  Act). 

DATES:  Comments  must  be  received  on 
or  before  February  11,  2003. 

ADDRESSES:  Comments  may  be  mailed  to 
Steven  A.  Rapp,  Manager,  Air  Permits, 
Toxics  and  Indoor  Programs,  Office  of 
Ecosystem  Protection  (mail  code  CAP), 
U.S.  Environmental  Protection  Agency, 
EPA-New  England,  1  Congress  Street — 
Suite  1100,  Boston,  MA  02114-2023. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 


Environmental  Protection  Agency, 
Room  B-108  West,  1301  Constitution 
Avenue,  NW.,  Washington  DC  and  the 
Bureau  of  Air  Management,  Department 
of  Environmental  Protection,  State 
Office  Building.  79  Elm  Street,  Hartford, 
CT  06106-1630. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brendan  McCahill,  (617)  918-1652; 
email  at  McCahill.Brendan@EPA.GOV. 

SUPPLEMENTARY  INFORMATION:  On  May 
23,  1994,  the  DEP  formally  submitted 
revisions  to  its  SIP  for  the  purposes  of 
meeting  the  1990  CAAA  requirements 
for  nonattainment  NSR.  Due  to  various 
issues  with  these  revisions  and  the  pre- 
existing state  rules,  EPA  did  not  take 
action  on  this  SIP  submittal.  On  June  14, 
2002,  after  completing  a  top  to  bottom 
review  of  its  entire  state  permitting 
program,  the  DEP  formally  withdrew  the 
May  23, 1994  submittal  and  submitted 
new  revisions  to  its  SIP. 

EPA  has  recently  promulgated 
revisions  to  certain  portions  of  the 
federal  PSD  and  nonattainment  NSR 
regulations  (67  FR  80244  (Dec.  31, 
2002).  These  rules  have  an  effective  date 
of  March  3.  2003.  With  respect  to 
Connecticut's  rules  relating  to  new 
source  review,  EPA  has  determined  that 
Connecticut's  rules  meet  the 
requirements  of  40  CFR  part  51 ,  subpart 
I,  as  currently  in  effect,  and  is  taking  no 
position  on  whether  Connecticut  will 
need  to  make  changes  to  its  new  source 
review  rules  to  meet  requirements  that 
EPA  has  promulgated,  but  are  not  yet 
effective,  as  part  of  new  source  review 
reform. 

The  rule  revisions  proposed  for 
approval  today  are  the  product  of  a 
comprehensive,  multi-year,  stakeholder 
process  intended  to  increase  the 
effectiveness  of  Connecticut's  program. 
The  rules  proposed  for  approval  include 
important  flexibility  provisions 
discussed  below,  including  provisions 
that  provide  a  framework  for 
establishing  "practicably  enforceable" 
limits  on  "potential  to  emit"  and 
provisions  allow  sources  to  consider 
decreases  in  emissions  as  well  as 
increases  in  determining  applicability. 
Not  only  do  the  rules  proposed  for 
approval  increase  flexibility,  but  they 
also  enhance  the  enforceability  of  the 
state  program.  Therefore,  EPA  believes 
it  is  appropriate  to  propose  approval  of 
these  rules  under  the  rules  that  are 
currently  in  effect  in  order  to 
significantly  strengthen  the  state 
program. 


I.  Revisions  to  the  Nonattainment  NSR 
Rules 

A.  What  Is  Nonattainment  NSR? 

The  CAA  requires  new  major  sources 
and  major  modifications  to  existing 
major  sources  to  obtain  an  air  pollution 
permit  before  commencing  construction. 
The  nonattainrnent  NSR  rules  are  the  set 
of  regulations  specifying  the  minimum 
permit  requirements  for  new  major 
sources  or  major  modifications  in  areas 
that  are  in  nonattainment  of  the 
NAAQS.  The  nonattainment  NSR  rules 
include  two  major  elements:  (1) 
Requirements  that  subjected  sources 
obtain  emission  reductions  ("offsets") 
from  existing  soiuces  to  ensure  a 
progression  toward  achieving  the 
NAAQS  and;  (2)  requirements  that 
sources  apply  controls  that  achieve 
Lowest  Achievable  Emission  Rate 
(LAER)  to  ensure  emissions  are 
controlled  to  the  greatest  degree 
possible. 

B.  Why  Does  Connecticut  Need  To 
Revise  Its  Rules? 

In  1990,  Congress  revised  the  CAA  to 
include  new  general  requirements  that 
apply  to  all  nonattainment  areas  and 
additional  requirements  that  apply  to 
ozone  nonattainment  areas.  In 
particular,  the  amended  provisions  for 
NSR  in  ozone  nonattainment  areas 
require  substantially  more  stringent 
applicability  and  offset  requirements 
over  the  pre-1990  NSR  requirements. 
All  portions  of  Connecticut  are 
currently  designated  as  nonattainment 
areas  for  ozone. 

C.  Where  Can  One  Locate  Additional 
Information  on  the  General 
Requirements  for  Nonattainment  NSR? 

The  air  quality  planning  requirements 
for  nonattainment  NSR  are  set  out  in 
part  D  of  subchapter  I  of  the  CAA  The 
EPA  has  issued  a  "General  Preamble" 
describing  EPA's  preliminary  views  on 
how  EPA  intends  to  review  SlPs  and  SIP 
revisions  submitted  under  part  D, 
including  those  state  submittals 
containing  nonattainment  area  NSR  SIP 
requirements  (see  57  FR  13498  (April 
16.  1992)  and  57  FR  18070  (April  28, 
1992)).  Because  this  notice  describes 
EPA's  interpretations  only  in  broad 
terms,  the  reader  should  refer  to  the 
General  Preamble  for  a  more  detailed 
discussion  of  the  interpretations  of  part 
D  advanced  in  today's  proposal  and  the 
supporting  rationale. 

D.  How  Did  Connecticut  Satisfy  the 
General  NSR  Requirements? 

The  general  nonattainment  NSR 
requirements  are  found  in  sections  172 
and  1 73  of  part  D  of  subchapter  I  of  the 
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Act  and  must  be  met  by  all 
nonattainment  areas.  The  following 
paragraphs  reference  the  nonattainment 
NSR  requirements  required  to  be 
submitted  to  EPA  by  November  15,  1992 
and  explain  how  Cormecticut's  rules 
meet  those  requirements.  Connecticut's 
existing  SIP  already  contained  some  of 
these  provisions  while  others  are  being 
proposed  for  approval  today. 

1.  Section  22a-174-3a(l)(5)(D), 
establishes  provisions  in  accordance 
with  section  173(a)(1)(A)  of  the  CAA  to 
assure  that  calculations  of  emissions 
offsets  are  based  on  the  same  emissions 
baseline  used  in  the  demonstration  of 
Reasonable  Further  Progress  (RFP). 

2.  Section  22a-174-3a(l)(4)(B)(viii) 
establishes  provisions  in  accordance 
with  section  173(c)(1)  of  the  CAA  to 
allow  offsets  to  be  obtained  in  another 
nonattainment  area  if:  (i)  The  area  has 
an  equal  or  higher  nonattainment 
classification  and,  (ii)  emissions  from 
the  other  nonattainment  area  contribute 
to  an  NAAQS  violation  in  the  area  in 
which  the  source  would  construct. 

3.  Section  22a-174-3a(l)(4)(B)(i)&(iii), 
establishes  provisions  in  accordance 
with  sections  173(a)  and  173  (c)(1)  of 
the  CAA  that  any  emissions  offsets 
obtained  in  conjunction  with  the 
issuance  of  a  license  to  a  new  or 
modified  source  shall  be  federally 
enforceable  before  permit  issuance  and 
must  be  in  effect  and  enforceable  by  the 
time  the  new  or  modified  source 
commences  operation. 

4.  Sections  22a-174-l(26),  "CERC," 
22a-174-3a(l)(4)(B)(ii)  &,  22a-174- 
3a(l)(5),  establish  provisions  in 
accordance  with  section  173(c)(1)  of  the 
CAA  to  assure  that  emission  increases 
from  new  or  modified  sources  are  offset 
by  real  reductions  in  actual  emissions. 

5.  Sections  22a-174-l(26),  "CERC," 
22a-174-3a(l)(4)(B)(ii)  &,  22a-174- 
3a(l)(5)  establishes  provisions  in 
accordance  with  section  173(c)(2)  of  the 
CAA  to  prevent  emissions  reductions 
otherwise  required  by  the  Act  from 
being  credited  for  purposes  of  satisfying 
part  D  offset  requirements. 

6.  The  1990  CAAA  modified  the  Act's 
provisions  on  growth  allowances  in 
nonattainment  areas  by  (1)  Eliminating 
existing  growth  allowances  in  the 
nonattainment  area  that  received  a 
notice  prior  or  subsequent  to  the 
Amendments  that  the  SIP  was 
substantially  inadequate,  and  (2) 
restricting  growth  allowances  to  only 
those  portions  of  nonattainment  areas 
formally  targeted  as  special  zones  for 
economic  growth  (Sections  173(b)  and 
173(a)(1)(B)  of  the  CAA).  Connecticut's 
regulations  do  not  contain  provisions 
for  growth  allowances  and  are 
consequently  consistent  with  the  Act. 


7.  Connecticut  has  a  practice  of 
supplying  information  from 
nonattainment  NSR  licenses  to  EPA's' 
RACT/BACT/LAER  clearinghouse  in 
accordance  with  section  173(d)  of  the 
CAA. 

8.  Section  22a-174-3a(l)(6) 
establishes  provisions,  in  accordance 
with  section  173(a)(3)  of  the  CAA,  to 
ensure  that  owners  or  operators  of  each 
proposed  new  or  modified  major 
stationary  source  demonstrate,  as  a 
condition  of  license  issuance,  that  all 
other  major  stationary  sources  under  the 
same  ownership  in  the  State  are  in 
compliance  with  the  CAA. 

9.  Section  22a-174-3a(l)(2) 
establishes  provisions  in  accordance 
with  section  173(a)(5)  of  the  CAA  that, 
as  a  prerequisite  to  issuing  any  Part  D 
permit,  require  an  analysis  of  alternative 
sites,  sizes,  production  processes  and 
environmental  control  techniques  for 
proposed  sources  that  demonstrate  that 
the  benefits  of  the  proposed  source 
significantly  outvVeigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  its  location,  construction, 
and  modification. 

10.  Section  22a-174-3a(l)(8)(A) 
establishes  provisions  in  accordance 
with  section  173(a)(4)  of  the  CAA  that, 
as  a  prerequisite  to  issuing  any  Part  D     ^ 
permit,  the  Administrator  has  not 
determined  that  the  applicable 
implementation  plan  is  not  being 
adequately  implemented  for  the 
proposed  nonattainment  area  in  which 
the  proposed  source  is  to  construct  or  be 
taodified. 

E.  What  Are  the  Requirements  for  NSR 
in  Ozone  Nonattainment  Areas? 

As  mentioned,  the  general 
nonattainment  NSR  requirements  found 
in  sections  172  and  173  of  part  D  of 
subchapter  I  of  the  Act  must  be  met  by 
all  nonattainment  areas.  The 
requirements  for  ozone  nonattainment 
areas  that  supplement  or  supersede 
these  requirements  are  found  in  subpart 
2  of  part  D.  In  addition  to  requirements 
for  ozone  nonattainment  areas,  subpart 
2  includes  section  182(f),  which  states 
that  requirements  for  major  stationary 
sources  of  VOC  shall  apply  to  major 
stationary  sources  of  oxides  of  nitrogen 
(NOx)  unless  the  Administrator  makes 
certain  determinations  related  to  the 
benefits  or  contribution  of  NOx  control 
to  air  quality,  ozone  attainment,  or 
ozone  air  quality.  States  were  required 
under  section  182(a)(2)(C)  to  adopt  new 
NSR  rules  for  ozone  nonattainment 
areas  by  November  15,  1992. 


F.  How  Did  Connecticut  Comply  With ' 
the  Subpart  2  Requirements? 

Pursuant  to  section  172(c)(5)  of  the 
CAA,  State  implementation  plans  must 
require  permits  for  the  construction  and 
operation  of  new  or  modified  major 
stationary  sources  in  nonattainment 
areas.  The  federal  statutory  permit 
requirements  for  ozone  nonattainment 
areas  are  generally  contained  in  revised 
section  173,  and  in  subpart  2  of 
subchapter  I,  part  D  of  the  CAA.  These 
are  the  minimum  requirements  that 
States  must  include  in  an  approvable 
implementation  plan.  For  all 
classifications  of  ozone  nonattainment 
areas.  States  must  adopt  the  appropriate 
major  source  thresholds  and  offset- 
ratios,  and  must  adopt  provisions  to 
ensure  that  any  new  or  modified  major 
stationary  source  of  NOx  satisfies  the 
requirements  applicable  to  any  major 
source  of  VOC,  unless  a  special  NOx 
exemption  is  granted  by  the 
Administrator  under  the  provision  ,of 
section  182(f). 

Connecticut  was  required  to  meet  the 
subpart  2  requirements  because  all 
portions  of  the  state  are  designated  as  in 
nonattainment  for  ozone.  Most  of 
Connecticut  is  designated  as  in 
"serious"  nonattainment,  except  for 
southwest  Connecticut,  which  is 
designated  as  in  "severe"  " 
nonattainment.  The  following 
paragraphs  reference  the  serious  and 
severe  ozone  nonattainment 
requirements  that  Connecticut  was 
required  to  submit  to  EPA  by  November 
15.  1992  and  how  Connecticut  has  met 
those  requirements. 

1.  Section  22a-174-l(57)  "Major 
Stationary  Sourcie,"  establishes 
provisions  in  accordance  with  the 
serious  nonattainment  area 
requirements  provided  in  sections 
182(c)  and  182(f)  of  the  CAA,  by  setting 
a  major  source  threshold  level  of  50  TPY 
for  VOC  and  for  NOx. 

2.  Section  22a-174-l(57)  "Major 
Stationary  Source,"  establishes 
provisions  in  accordance  with  the 
severe  nonattainment  area  requirements 
provided  in  sections  182(d)  and  182(f) 
of  the  CAA.  bv  setting  a  major  source 
threshold  level  of  25  TPY  for  VOC  and 

for  NOx. 

3.  Section  22a-174-l  (55)  "Major 
Modification,"  establishes  provisions  in 
accordance  with  the  serious  and  severe 
nonattainment  area  requirements 
provided  in  sections  182(c)(6)  and 
182(d)  of  the  CAA.  by  setting  a  major 
modification  threshold  level  of  25  TPY 
for  VOC  and  for  NOx- 

4.  Section  22a-174-3a(l)(4)(B)(x} 
establishes  provisions  in  accordance 
with  the  serious  nonattainment  areas 
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provided  in  sections  183{c)(10)  and 
182(f)  of  the  CAA,  by  setting  an  offset 
ratio  of  1.2  to  1  for  major  sources  or 
major  modifications  of  VOC  or  NOx. 

5.  Section  22a-174-3a(l)(4)(B)(x) 
establishes  provisions  in  accordance 
with  the  severe  nonattainment  areas 
provided  in  sections  183(d)(2)  and 
182(f)  of  die  CAA,  by  setting  an  offset 
ratio  of  1.3  to  1  for  major  sources  or 
major  modifications  of  VCX]  or  NOx. 

6.  Connecticut  ■$  regulations  do  not 
include  provisions  that  apply  EPA's 
special  rules  for  modifications  as 
defined  in  sections  182(c)(7)  and  (8)  of 
the  CAA.  The  special  rules  for 
modifications  are  optional,  less 
stringent  applicability/permitting 
requirements  that  apply  to  a  small 
number  of  modifications  in  serious  and 
severe  nonattainment  areas.  By  not 
including  provisions  for  section 
182(c)(7)  and  (8),  DEP's  rules  are  more 
stringent  than  the  CAA.  Since  the  DEP 
rules  only  allows  the  most  stringent 
applicability/permitting  option,  its  SIP 
meets  the  federal  requirements. 

G.  What  Provisions  of  the  1990  CAAA 
Has  Connecticut  Not  Properly 
Addressed? 

For  serious  and  severe  ozone 
nonattainment  areas.  State  plans  must 
implement  section  182(c)(6)  with  regard 
to  modifications  of  major  sources. 
Commonly  referred  to  as  the  de  niiniinis 
rule,  the  provision  requires  state 
permitting  authorities  to  submit  rules 
that  require  sources  to  consider  all 
contemporaneous  emission  changes 
occurring  within  the  last  five  calender 
years  of  a  physical  change  when 
determining  if  the  change  is  major 
modification. 

As  noted  above,  Connecticut  contains 
serious  and  severe  nonattainment  areas 
and  therefore  must  implement  the  de- 
minimis  rule.  However,  the  DEP's  SIP 
submittal  is  not  clear  regarding 
implementation  of  this  rule.  The  rule 
only  requires  soilrces  to  keep  records  of 
de-minimis  emission  increases  but  does 
not  explain  how  these  emissions  will  be 
used  to  define  a  major  modification.  As 
a  resuh,  the  DEP's  NSR  rules  do  not 
completely  satisfy  the  requirements  of 
the  CAA.  Since  this  submittal  includes 
the  remaining  NSR  requirements  of  the 
CAA  and  substantially  strengthens  the 
DEP's  SIP,  EPA  is  proposing  to  approve 
as  a  SIP  strengthening  measure  all 
portions  of  the  submittal  except  for  the 
provisions  for  the  de-minimis  rule.  EPA 
intends  to  work  with  DEP  to  develop  an 
approvable  de-minimis  provision  in  the 
futxu-e. 


II.  Revisions  to  the  Major  Modification 
Applicability  Requirements  for  the  PSD 
Program  and  Nonattainment  NSR  Rules 

A.  How  Does  EPA  Define  a  Major 
Modification  Under  Its  Rules  That  Are 
in  Effect? 

EPA  defines  a  major  modification  as 
a  physical  change  or  a  change  in  the 
method  of  operation  of  a  major 
stationary  source  that  results  in  a 
significant  net  emissions  increase. 
EPA's  definition  for  net  emission 
increase  consists  of  two  additive 
components:  (a)  Any  increase  in  actual 
emissions  from  a  particular  physical 
change  or  change  in  method  of 
operation  and;  (b)  any  other  increase  or 
decrease  in  actual  emissions  at  the 
source  that  are  contemporaneous  with 
the  particular  change  and  are  creditable. 
If  the  resultant  net  emissions  increase  is 
greater  than  the  significance  level  for 
any  Title  I  regulated  pollutant,  the 
physical  change  is  a  major  modification 
and  subject  to  PSD/NSR  requirements. 

The  first  component  of  net  emission 
increase  narrowly  includes  only  the 
emission  increase  associated  with  a 
particular  change  at  the  source.  When 
calculating  the  emission  increase,  EPA's 
rules  in  effect  generally  employ  what  is 
commonly  called  the  actual-to-potential 
test  (special  provisions  in  effect  for 
electric  utility  steam  generating  units 
are  discussed  below).  The  maximum 
potential  emissions  from  a  modified 
emission  unit  after  the  modification  is 
compared  to  the  actual  emissions  from 
the  emission  unit  before  the 
modification.  The  difference  between 
the  unit's  potential  emissions  and  its 
current  actual  emissions  is  the  actual 
emission  increase  froni  the 
modification. 

The  second  component  allows 
sources  to  broadly  include  changes  in 
actual  emissions  that  have  occurred 
anywhere  at  the  source  within  the 
contemporaneous  period,  typically 
defined  by  state  rules  as  five  years  from 
the  time  of  the  modification  under 
review.  It  provides  sources  the 
opportunity  to  avoid  major  PSD/NSR 
applicability  by  giving  a  source  credit 
for  reducing  emissions  at  other  emission 
units  located  anywhere  at  its  facility.  If 
the  actual  emission  increase  from  the 
modification  under  review  combined 
with  emission  decreases  source-wide 
are  below  significance  level  for  any 
given  regulated  pollutant,  the 
modification  is  not  major  and  not 
subject  to  PSD/NSR.  When  employing 
component  two,  federal  rules  also 
require  sources  to  include  any 
creditable  emission  increases  occurring 
source-wide  when  calculating  the  net 
emission  increase. 


B.  Why  Is  Connecticut  Changing  Its 
Rules? 

The  DEP's  existing  SIP-approved  rules 
use  a  different  approach  for  calculating 
the  emission  increase  from  a 
modification.  Instead  of  the  actual-to- 
potential  test,  the  DEP  uses  the 
potential-to-potential  test.  This  method 
compares  the  emission  units  potential 
before  the  modification  with  its 
potential  after  the  modification.  The 
DEP  als6  does  not  allow  sources  the 
option  to  take  credit  for  emission 
changes  occurring  source-wide. 
Adopting  provisions  that  reflect  the  EPA 
rules  that  are  currently  in  effect 
significantly  improves  Connecticut's 
program. 

C.  How  Does  Connecticut's  Submittal 
Meet  the  Federal  Requirements? 

EPA's  "actual  to  potential" 
applicability  test  and  "net  emissions 
increase"  requirements  for  PSD/NSR 
applicability  are  established  in  the 
federal  definitions  for  "Actual 
emissions,"  "Potential  emissions."  "Net 
emission  increase,"  and  "Significant 
emissions."  In  section  22a-174-l.  the 
DEP  is  adopting  with  minor  revisions 
the  definitions  for  "Actual  emissions," 
"Net  emission  increase,"  and 
"Significant  emissions"  located  in  40 
CFR  51.165  and  51.166.  In  addition,  the 
DEP  is  adopting  a  definition  of 
"Potential  emissions"  that  requires 
sources  to  effectively  limit  P'TE  using 
either  federally  or  practicably 
enforceable  limits.  With  these 
definitions,  the  DEP's  PSD/NSR 
applicability  requirements  are 
consistent  with  existing  federal 
requirements. 

EPA  notes  that  federal  applicability 
requirements  also  provide  a  separate 
applicability  method  for  sources  defined 
as  electric  steam  utility  generators.  For 
this  source  category,  EPA  regulation 
applies  an  actual-to-representative 
actual  emissions  test.  A  sources  current 
actual  emissions  are  compared  to  the 
source's  predicted  future  actual 
emissions  to  determine  the  emission 
increase  from  a  modification. 

The  provisions  for  this  applicability 
test,  referred  to  as  the  WEPCO 
applicability  test,  were  added  to  the 
federal  NSR  regulations  following  the 
Seventh  Circuit  Court  of  Appeals 
decision  in  1990  [(Wisconsin  Electric 
Power  Company  (WEPCO)  v.  Reilly)). 
These  provisions  include  definitions  for 
"electric  steam  utility  generator"  and 
"representitive  actual  aimual 
emissions."  While  these  definitions  are 
referred  to  in  the  DEP's  new  definition 
of  actual  emissions,  the  DEP  did  not 
explicitly  define  these  two  terms. 
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However,  the  DEP's  interpretation  of 
state  law  provides  it  the  authority  to 
implement  all  provisions  of  the  federal 
"actual  emissions"  definition  that  is 
incorporated  by  reference  into  its  rules. 
This  authority  extends  to  the  definitions 
for  "Electric  steam  utility  generator" 
and  "Representative  actual  annual 
emissions"  that  are  referenced  in  the 
federal  definition  but  not  explicitly 
defined  in  the  state  rule.  Consequently, 
the  DEP's  rules  comply  with  all 
provisions  of  the  federal  definition  for 
"actual  emissions"  including  the 
provisions  for  the  WEPCO  applicability 
test. 

III.  Revisions  That  Make  Various 
Definitions  Used  in  the  State's 
Nonattainment  NSR  Rules  and  PSD 
Program  Consistent  With  Federal 
Definitions 

A.  What  Definitions  Is  the  DEP  Adding 
or  Revising? 

The  DEP  is  adding  or  revising 
definitions  to  clarify  general 
requirements  of  its  permitting  rules  and 
to  make  the  rules  consistent  with  the 
federal  permitting  requirements.  The  list 
of  new  or  revised  definitions  includes: 
Allowable  Emissions;  Baseline 
concentration;  Begin  Actual 
Construction;  Commence  construction; 
Construction;  Emission  limitation  and 
emission  standard;  Emissions  Unit; 
Excessive  concentration;  Federally 
enforceable;  Good  engineering  practice; 
Irmovative  control  technology. 
Malfunction;  Secondary  emissions;  and 
Volatile  organic  compound. 

Several  definitions  and  other  terms  in 
Connecticut's  rules  reference  EPA's  NSR 
and  PSD  rules  in  the  Code  of  Federal 
Regulations  (CFR).  Under  Connecticut 
law,  when  the  reference  is  to  a  CFR 
section  "as  amended  from  time  to  time," 
the  reference  is  intended  to  incorporate 
amendments  to  the  CFR  made 
subsequent  to  state  publicly  noticing  its 
proposal  to  adopt  these  rules.  When  the 
reference  is  simply  to  the  CFR,' it  is  to 
the  EPA  rules  in  effect  as  of  July  17, 
2001,  which  is  the  date  DEP  publicly 
noticed  the  proposed  rule  amendments. 

B.  How  Will  These  Definitions  Affect 
Permitting  in  Connecticut? 

The  DEP's  decision  to  incorporate  the 
federal  permitting  program  definitions 
under  40  CFR  51.100-166  will  ensure 
the  DEP's  permit  procedures  and  permit 
decisions  will  be  consistent  with  federal 
requirements.  In  addition,  EPA  policies 
and  guidance  will  be  directly  applicable 
to  the  DEP's  rules  ensuring  more 
consistent  program  implementation  and 
improved  program  compliance. 


For  further  details  concerning  the 
revisions  to  Connecticut's  SIP  and 
EPA's  analysis,  please  refer  to  the 
memorandum  from  Brendan  McCahill, 
Environmental  Engineer,  to  Steven 
Rapp,  Manager,  Air  Permits  Program 
entitled,  "Technical  Support 
Document — Connecticut  New  Source 
Review/Prevention  of  Significcmt 
Deterioration  Program  Revisions,"  dated 
January  10,  2003,  available  upon  request 
from  the  EPA  regional  office  noted  in 
the  ADDRESSES  section  of  this  document. 

IV.  Proposal  To  Approve  Revisions  To 
Allow  Sources  To  Limit  Potential  To 
Emit  (PTE)  Through  Practicably 
Enforceable  Limitations 

A.  Why  Is  PTE  Important? 

As  explained  in  section  II.  the 
emissions  increase  from  a  modification 
is  the  difference  between  an  emission 
unit's  PTE  after  the  modification  and  its 
actual  emissions  before  the 
modification.  Therefore,  the  rules 
governing  how  PTE  limits  are  created 
and  enforced  is  critically  important  in 
any  PSD/NSR  applicability 
determination.  EPA  defines  "potential 
to  emit"  as  the  maximum  capacity  of  a 
stationary  source  to  emit  a  pollutant 
under  its  physical  and  operational 
design.  Absent  an  inherent  physical  or 
operational  restriction,  EPA  calculates 
PTE  assuming  the  source  operating  full 
time  (i.e.,  8760  hours/year)  at  its 
maximum  emission  rate.  Federal  rules 
allow  sources  to  overcome  this 
assiunption  by  accepting  physical  or 
operation  restrictions  that  limit  PTE. 
Typically,  sources  accept  PTE  limits  to 
reduce  the  net  emission  increase  from  a 
modification  and  avoid  NSR 
applicability.  For  example,  a  source  may 
accept  a  restriction  on  hours  of 
operation  (e.g.,  4000  hours/year)  if  the 
restriction  results  in  a  PTE  that  reduces 
the  net  emission  increase  calculation  to 
below  the  NSR/PSD  applicability, 
threshold  levels. 

Up  to  1995,  EPA's  NSR  and  PSD  rules 
required  limits  on  PTE  to  be  federally 
enforceable.  The  term  "federally 
enforceable"  incorporates  two 
fundamental  elements.  First,  EPA  must 
have  direct  right -to  enforce  restrictions 
and  limitations.  Second,  limits  must  be 
enforceable  as  a  practicable  manner  or 
"practicably  enforceable."  EPA  has 
issued  several  guidance  documents 
explaining  the  requirements  of 
practicably  enforceable.  In  brief,  EPA 
has  interpreted  "practicably 
enforceable"  to  mean  that  sufficient 
monitoring,  recordkeeping  and 
reporting  exists  such  that  the  source 
and/or  permitting  authority  can  show 


continual  compliance  with  the  emission 
.  limitation. 

EPA's  requirement  that  a  PTE 
limitation  that  keeps  a  source  out  of  a 
CAA  requirement  must  be  federally 
enforceable  was  legally  challenged  by 
industry.  In  Chemical  Manufacturer's 
Association  V.  EPA.  No.  89-1514  (D.C. 
Cir.  Sept.  15  1995),  the  court  vacated  the 
EPA's  requirements  that  physical  or 
operational  restrictions  on  a  source's 
PTE  be  federally  enforceable.  As  a 
result,  states  may  develop  and  submit 
for  EPA  approval  NSR/PSD  programs 
under  40  CFR  51.16S/51.166  that 
include  provisions  for  state-enforceable 
PTE  limits  provided  that  the  provisions 
are  practicably  enforceable  and 
effectively  limit  the  source's  emissions. 

B.  What  Are  Connecticut  s  Provisions 
Regarding  PTE? 

The  DEP's  new  definition  of 
"practicably  enforceable"  will  allow 
sources  the  option  of  taking  either 
federally  enforceable  or  practicably 
enforceable  PTE  limits.  In  developing 
this  definition,  the  DEP  closely  followed 
EPA's  guidance  on  practicably 
enforceable  limitations  in  a  January  25. 
1995  memorandum  from  John  Sietz, 
director  of  the  Office  of  Air  Quality 
Planning  and  Standards  entitled 
"Options  for  Limiting  the  Potential  to 
Emit  of  a  Stationary  Source  Under 
Section  112  and  title  V  of  the  Clecm  Air 
Act."  The  policy  specifies  the  following 
minimum  elements  required  for  a 
practicably  enforceable  limitation:  (1)  A 
technically  accurate  limitation  and 
identifying  the  portions  of  the  source 
subject  to  the  limitation:  (2)  the  time 
period  for  the  limitation  and;  (3)  the 
method  to  determine  compliance 
including  appropriate  monitoring, 
recordkeeping  and  reporting.  The  DEP 
worked  closely  with  EPA  to  ensure  its 
definition  followed  EPA  guidance  on 
practicably  enforceable  limits  and 
included  these  three  minimum 
requirements.  As  a  result,  in  the  absence 
of  any  federal  rules  reimposing 
mandated  federally  enforceable  PTE  - 
limits,  EPA  proposes  to  approve  the 
DEP's  "practicably  enforceable" 
definition. 

V.  Proposed  Action 

EPA  is  proposing  to  approve  the  SIP 
revision  submitted  by  Connecticut  on 
June  14,  2002. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
EPA  takes  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  New 
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England  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  action. 
Comments  must  be  received  on  or 
before  February  11.  2003.  Comments 
received  after  this  date  will  be 
considered  late.  EPA  is  not  required  to 
consider  late  comments. 

VI.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energy  Supply, 
Distrib'-tion,  or  Use"  (66  FR  28355,  May 
22,  2001)  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  bOi  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
dial  require^  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  cr  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  A.ct  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  reiaiionship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribulicn  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks "  (62  FR  19885.  April  23,  1997), 


because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

List  of  Subjects  in  40  CFR  Part  52 

Envirorunental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  lanuary  10.  2003.     ' 
Roltert  W.  Vamey, 

Regional  Administrator.  EPA  New  England. 
|FR  Doc.  03-1239  Filed  1-17-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 


[FRL-7440-1] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  a 

portion  of  the  Former  Nansemond 

Ordnance  Depot  Site  from  the  National 

Priorities  List. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  Region  III 
announces  its  intent  to  delete  soil  in  the 
Impregnation  Kit  Area  of  the  Former 
Nansemond  Ordnance  Depot  site 
(Nansemond)  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  action.  The  NPL 
constitutes  appendix  B  to  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  which  EPA  promulgated  pursuant 


to  section  105  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA).  EPA  and 
the  Commonwealth  of  Virginia 
(Commonwealth),  acting  through  the 
Department  of  Environmental  Quality,  . 
have  determined  that  all  appropriate 
CERCLA  response  actions  have  been 
implemented  for  the  soil  and  that  no 
further  action  for  soil  is  appropriate. 
This  partial  deletion  pertains  only  to  the 
soil  in  the  Impregnation  Kit  Area  and 
does  not  include  the  ground  water 
beneath  the  Impregnation  Kit  Area,  nor 
any  other  portion  of  Nansemond. 
DATES:  EPA  will  accept  comments 
concerning  its  proposal  for  partial 
deletion  until  February  20,  2003,  and 
publication  of  a  notice  of  availability  of 
this  document  in  a  newspaper  of  record. 
ADDRESSES:  Comments  may  be 
submitted  to  Mr.  Robert  Thomson,  PE, 
Remedial  Project  Manager,  U.S.  EPA, 
Region  III  (3HS13),  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103- 
2029,  Telephone:  (215)  814-3357,  e- 
mail  thomson.bob@epa.gov. 
Information  Repositories: 
Comprehensive  information  on  the 
Nansemond  site,  information  specific  to 
this  proposed  partial  deletion,  the 
Administrative  Record  and  the  Deletion 
Docket  for  this  partial  deletion  are 
available  for  review  at  the  following 
Nansemond  document/information 
repositories: 

Tidewater  Community  College 
(Frederick  Campus)  Library, 
Information  Desk,  7000  College  Drive, 
Portsmouth,  Virginia  23703,  (757) 
822-2130,  Hours  of  Operation: 
Monday  through  Thursday  8  a.m.  to  9 
p.m.,  Friday  8  a.m.  to  4:30  p.m.  and 
Saturday  9  a.m.  to  1  p.m. 
U.S.  EPA  Region  III  Library,  1650  Arch 
Street,  Philadelphia,  PA  19103-2029, 
'      (215)  814-5254,  Hours  of  Operation: 
Monday  through  Friday  8  a.m.-5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Thomson,  PE.  Remedial  Project 
Manager,  U.S.  EPA  Region  III  (3HS13), 
1650  Arch  Street,  Philadelphia,  PA 
19103-2029.  (215)  814-3357,  e-mail 
thomson.bob@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Partial  Site  Deletion 

I.  Introduction 

The  United  States  Environmental 
Protection  Agency  (EPA)  Region  III 
aiinounces  its  intent  to  delete  a  portion 
of  the  Former  Nansemond  Ordnance 
Depot  site  (Nansemond)  located  in 
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Suffolk,  Virginia  from  the  National 
Priorities  List  (NPL)  and  requests 
comments  on  this  proposal.  The  NPL 
constitutes  appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300.  This  proposal  for  partial  deletion 
pertains  to  the  soil  in  the  Impregnation 
Kit  Area  of  Nansemond. 

Nansemond  is  located  in  Suffolk, 
Virginia,  near  the  northwestern  end  of 
State  Route  135.  It  was  once  a  U.S. 
military  facility.  It  is  situated  at  the 
mouth  of  and  to  the  east  of  the 
Nansemond  River,  on  the  south  side  of 
Hampton  Roads,  and  contains 
approximately  975  acres.  It  is  bordered 
to  the  west  by  the  Nansemond  River,  to 
the  north  by  the  James  River  (Hampton 
Roads)  and  to  the  east  by  Streeter  Creek. 

The  Impregnation  Kit  Area  (also 
known  as  the  "Impregnit^Kit"  or 
"XXCC3"  area)  is  an  approximately 
300,000  square  foot,  rectangular  area  in 
the  southwestern  portion  of 
Nansemond,  about  1000  feet  from  the 
Nansemond  River.  Only  soil  in  this  area 
is  proposed  for  deletion  from  the  NPL; 
ground  water  beneath  the  Impregnation 
Kit  Area  is  not  proposed  for  deletion. 

The  U.S.  Department  of  the  Army 
apparently  disposed  of  "impregnation" 
or  "impregnite"  kits  in  this  area. 
Impregnation  kits  consist  of  two 
substances:  (a)  XXCC3,  which  is  a  fine, 
white,  granular,  crystal  powder 
consisting  of  90-92%  octachlor 
carbonilide  (C,3H4Cl8N20)  and  8-10% 
zinc  oxide,  and  (b)  a  "honey-like  syrup" 
or  "black  waxy  material."  XXCC3  was 
used  to  neutralize  chemical  agents,  and 
the  impregnation  kits  disposed  of  in  the 
Impregnation  Kit  Area  were  probably 
used  as  a  protective  coating  on  an  under 
garment  for  older  military  issue 
chemical  suits.  EPA  found  several 
hazardous  substances  in  the  soil  of  the 
Impregnation  Kit  Area  at  concentrations 
greater  than  background  concentrations, 
including  zinc  (11,100  milligrams  per 
kilogram),  carbon  tetrachloride  (20,700 
micrograms  per  kilogram  (ug/kg)), 
chloroform  (20.600  ug/kg),  and  TNT 
(279  ug/kg). 

A  contractor  for  the  United  States 
Army  Corps  of  Engineers  (the  Corps) 
removed  the  buried  kits  and 
siUToimding  contaminated  soil  in 
December  1998  and  January  1999.  In  all, 
the  contractor  removed  857  tons  of 
impregnation  kits  and  associated  soil. 
Qmfirmation  sampling  shows  that  the 
contractor  successfully  removed  the 
impregnation  kits  and  associated 
contaminated  soil.  In  the  process,  the 
Corps  and  EPA  found  that  disposal 
activities  and  associated  soil 
contamination  were  limited  to  a  circle 
approximately  270  feet  in  diameter, 


covering  57,255  square  feet,  rather  than 
300,000  square  feet,  as  originally 
estimated  in  EPA's  Final  Hazard 
Ranking  System  ("HRS")  Package.  No 
further  response  action  is  appropriate  to 
protect  human  health,  welfare,  and  the 
environment  in  relation  to  the  soil  in 
the  Impregnation  Kit  Area  (all  300,000 
square  feet)  and,  therefore,  EPA 
proposes  to  delete  the  soil  in  this  area 
from  the  NPL. 

Ground  water  beneath  the 
Impregnation  Kit  Area  has  not  been 
fully  characterized  and  is  not  proposed 
for  deletion  from  the  NPL.  Although 
some  sampling  and  evaluation  has  been 
completed,  more  study  is  needed  to 
better  understand  whether  the  ground 
water  is  contaminated  and,  if  so,  to  what 
extent.  Hazardous  substances,  including 
explosives,  have  been  detected  in 
ground  water  at  other  locations  within 
Nansemond.  It  has  not  been  clearly 
demonstrated  that  hazardous 
substances,  pollutants  or  contaminants 
have  been,  or  continue  to  be,  released 
into  the  ground  water  beneath  the 
Impregnation  Kit  Area  at  levels  of 
concern  to  human  health  or  the 
environment.  Data  gathered  so  far  do 
not  appear  to  indicate  unacceptable 
human  health  threats  from  ground  water 
beneath  the  Impregnation  Kit  Area, 
except  perhaps  if  used  for  drinking 
water.  Accordingly,  the  present  owner 
of  the  property  has  agreed  to  prohibit 
drinking  of  ground  water  beneath  the 
Impregnation  Kit  Area  through  a 
restrictive  covenant,  or  similar  legal 
device,  in  a  deed.  In  addition,  a  City  of 
Suffolk  ordinance,  section  90-126, 
requires  all  new  premises,  buildings  or 
dwellings  abutting  a  city  water  main  to 
connect  to  the  water  main.  This  means 
that,  under  current  law,  any  new 
buildings  on  the  Impregnation  Kit  Area 
would  connect  to  the  city  water  main; 
reducing  the  likelihood  that  people 
would  choose  to  drill  wells  and  use 
ground  water  beneath  the  Impregnation 
Kit  Area.  The  EPA  and  Corps  plan 
future  investigations  to  determine 
whether  the  groimd  water  beneath  the 
Impregnation  Kit  Area,  and  other  areas 
within  Nansemond,  poses  a  risk  to 
human  health  or  the  environment. 

II.  NPL  Deletion  Criteria 

This  partial  deletion  is  proposed  in 
accordance  with  40  CFR  300.425(e)  and 
the  Notice  of  Policy  Change:  Partial 
Deletion  of  Sites  Listed  on  the  National 
Priorities  List,  60  FR  55466  (November 
1, 1995).  The  NCP  estabUshes  the 
criteria  that  EPA  uses  to  delete  sites 
from  the  NPL.  In  accordance  with  40 
CFR  300.425(e),  sites  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate  to  protect  public  health  or 


the  environment.  In  making  such  a 
determination  pursuant  to  §  300.425(e), 
EPA  will  consider,  in  consultation  with 
the  Commonwealth,  whether  any  of  the 
following  criteria  have  been  met: 

•  Section  300.425(e)(l)(i). 
Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required;  or 

•  Section  300.425(e)(l)(ii).  All 
appropriata  responses  under  CERCLA 
have  been  implemented,  and  no  further 
response  action  by  responsible  parties  is 
appropriate;  or 

•  Section  300.425(e)(l)(iii).  The 
remedial  investigation  has  shown  that 
the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate. 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for 
subsequent  CERCLA  actions  at  the  area 
deleted  if  future  site  conditions  warrant 
such  actions.  Section  300.425(e)(3l  of 
*the  NCP  provides  that  CERCLA  actions 
may  be  taken  at  sites  that  have  been 
deleted  from  the  NPL.  A  partial  deletion 
of  a  site  from  the  NPL  does  not  affect  or 
impede  EPA's  ability  to  conduct 
CERCLA  response  activities  at  areas  not 
deleted  and  remaining  on  the  NPL.  In 
addition,  deletion  of  a  portion  of  a  site 
from  the  NPL  does  not  affect  the 
liability  of  responsible  parties  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

III.  Deletion  Procedures 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  a  person's  rights  or  obligations. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
agency  management.  The  following 
procedju^s  were  used  for  the  proposed 
deletion  of  the  soil  in  the  Impregnation 
Kit  Area  at  Nansemond: 

1.  In  December  1998  and  January 
1999,  a  contractor  for  the.  U.S.  Army 
Corps  of  Engineers  removed 
impregnation  kits  and  associated 
contaminated  soil  from  the 
Impregnation  Kit  Area.  Subsequent  soil 
sampling  confirmed  that  the  kits  and 
contaminated  soil  had  been  successfully 
removed.  Residual  concentrations  of 
hazardous  substances,  pollutants  and 
contaminants  in  the  soil  are  less  than 
EPA  Region  Ill's  Risk-Based 
Concentrations  for  soil  in  residential  use 
and  less  than  concentrations  that  might 
contaminate  ground  water,  with  the 
exception  of  arsenic.  The  arsenic 
concentrations,  however,  are  within  the 
range  of  concentrations  that  occurs 
naturally  in  the  soil  in  this  region  of 
Virginia.  A  geophysical  investigation  of 
the  Impregnation  Kit  Area  and  20 
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adjacent  acres  found  no  ordnance,  no 
explosives  and  only  one  piece  of 
ordnance-related  scrap.  Based  on  this, 
EPA  and  the  Corps  believe  that  no 
further  response  action  is  appropriate 
for  soil  in  the  Impregnation  Kit  Area. 

2.  EPA  has  recommended  the  partial 
deletion  and  the  Corps  and  EPA  have 
prepared  the  relevant  documents.  These 
documents  have  been  compiled  into  a 
Deletion  Docket. 

3.  The  Commonwealth  of  Virginia, 
through  the  Virginia  Department  of 
Environmental  Quality,  concurs  with 
this  partial  deletion. 

4.  Concurrent  with  this  national 
notice  of  intent  for  partial  deletion,  a 
notice  has  been  published  in  a  local 
newspaper  of  record  and  has  been 
distributed  to  appropriate  Federal.  State, 
and  local  officials,  and  other  interested 
parties.  These  notices  announce  a  30 
day  public  comment  period  on  the 
deletion  package,  which  commences  on 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  publication  of 
a  notice  of  availability  of  this  notice  in 

a  newspaper  of  record. 

5.  EPA  and  the  Corps  have  made  all 
relevant  documents  available  at  the 
information  repositories  listed 
previously. 

This  Federal  Register  document,  and 
a  concurrent  notice  in  a  newspaper  of 
record,  announce  the  initiation  of  a  30 
day  public  comment  period  and  the 
availability  of  the  notice  of  intent  for 
partial  deletion.  The  public  is  asked  to 
comment  on  EPA's  proposal  to  delete 
the  soil  in  the  Impregnation  Kit  Area  of 
Nansemond  from  the  NPL.  All  critical 
documents  needed  to  evaluate  EPA's 
decision  are  included  in  the  Deletion 
Docket  and  are  available  for  review  at 
the  information  repositories. 

Upon  completion  of  the  30  day 
comment  period,  EPA  will  evaluate  all 
comments  received  before  issuing  the 
final  decision  on  the  partial  deletion. 
EPA  will  prepare  a  Responsiveness 
Summary  for  comments  received  during 
the  public  comment  period  and  will 
address  concerns  presented  in  the 
comments.  The  Responsiveness 
Summary  will  be  made  available  to  the 
public  at  the  information  repositories 
listed  previously.  Members  of  the  public 
are  encouraged  to  contact  EPA  Region 
III  to  obtain  a  copy  of  the 
Responsiveness  Summary.  If,  after  . 
review  of  all  public  comments,  EPA 
determines  that  the  partial  deletion  from 
the  NPL  is  appropriate,  EPA  will 
publish  a  final  notice  of  partial  deletion 
in  the  Federal  Register.  Deletion  of  the 
area  does  not  actually  occur  until  the 
final  Notice  of  Partial  Deletion  is 
published  in  the  Federal  Register. 


rV.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  provides  EPA's 
rationale  for  deletion  of  the  soil  in  the 
Impregnation  Kit  Area  from  the  NPL 
and  EPA's  finding  that  the  criteria  in  40 
CFR  300.425(e)  are  satisfied. 

Background 

The  Former  Nansemond  Ordnance 
Depot  site  (Nansemond)  is  located  in 
Suffolk,  Virginia,  near  the  northwestern 
end  of  State  Route  135.  It  was  once  a 
U.S.  military  facility.  It  is  situated  at  the 
mouth  of  and  to  the  east  of  the 
Nansemond  River,  on  the  south  side  of 
Hampton  Roads,  and  contains 
approximately  975  acres.  It  is  bordered 
to  the  west  by  the  Nansemond  River,  to 
the  north  by  the  James  River  (Hampton 
Roads)  and  to  the  east  by  Streeter  Creek. 

From  its  establishment  in  1917  until 
1950,  Nansemond  was  occupied  by  the 
U.S.  Army  for  ammunition  supply, 
maintenance,  and  disposal  functions.  In 
1950,  the  site  was  transferred  to  the 
Department  of  the  Navy,  and  was 
subsequently  named  the  Marine  Corps 
Supply  Forwarding  Annex.  Following 
Navy  operation,  Nansemond  was 
deactivated  in  1960,  and  ownership  of 
the  property  was  transferred  to  the 
Beazley  Foundation.  The  land  of  the 
former  depot  is  now  principally 
occupied  by  Tidewater  Community 
College;  the  General  Electric  Company 
Jet  Engine  Division  (GE);  and  the 
Hampton  Roads  Sanitation  District 
(HRSD).  Smaller  parcels  of  land  are 
owned  by  the  Virginia  Department  of 
Transportation,  Interstate  664; 
Dominion  Lands,  Inc.;  Continental 
Properties;  and  SYSCO  Food  Services. 

Soil  and  ground  water  at  Nansemond 
have  been  contaminated  by  past 
operations,  including  the  storage, 
handling,  reconditioning  and  disposal 
■  of  ordnance.  Types  of  contamination  at 
Nansemond  include,  but  are  not  limited 
to.  semi-volatile  organic  compounds, 
heavy  metals  and  compounds  used  in 
explosives  (e.g.,  TNT)  in  soil;  and 
compounds  used  in  explosives  (e.g., 
hexahydro-l,3,5-trinitro-l,3,5-triazine 
("RDX"))  in  ground  water. 

Nansemond  is  classified  as  a 
"Formerly  Used  Defense  Site"  or 
"FUDS."  Pursuant  to  Public  Law  98- 
212  and  the  Defense  Environmental 
Restoration  Program  (chapter  160  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986),  the 
Department  of  Defense  (DOD)  is 
responsible  for  investigating  and 
remedying  releases  of  hazardous 
substances  at  FUDS  that  resulted  from 
DOD  activities.  DOD  has  assigned  those 


responsibilities  to  the  United  States 
Army  Corps  of  Engineers  (the  Corps). 
Environmental  contamination  from 
past  military  operations  at  Nansemond 
came  to  the  attention  of  the  Corps  and 
EPA  at  least  as  early  as  1987.  when  a 
boy  found  a  piece  of  crystalline  TNT 
near  the  entrance  to  Tidewater 
Community  College.  Begirming  in  1987 
and  continuing  to  the  present,  the  Corps 
and  EPA  have  cooperated  to  remove 
TNT,  biuied  ordnance  and  other 
contamination  from  soil  at  Nansemond. 
In  addition,  the  Corps  and  EPA  have 
cooperated  in  investigating  soil  and 
ground  water  contamination  at 
Nansemond. 

Impregnation  Kit  Area 

The  Impregnation  Kit  Area  (also 
known  as  the  Impregnite  Kit  or  XXCC3 
area)  is  an  approximately  300,000 
square  foot,  rectangular  area  in  the 
southwestern  portion  of  Nansemond, 
about  1000  feet  from  the  Nansemond 
River,  It  was  apparently  used  for  the 
disposal  of  impregnation  kits  containing 
XXCC3.  Impregnation  kits  consist  of  two 
substances:  (a)  XXCC3,  which  is  a  fine, 
white,  granular,  crystal  powder,  and  (b) 
a  "honey-like  syrup"  or  "black  waxy 
material."  XXCC3  was  used  to 
neutralize  chemical  agents,  and  the 
impregnation  kits  disposed  of  in  this 
area  were  probably  used  as  a  protective 
coating  on  an  under  garment  for  older 
military  issue  chemical  suits. 

As  of  1948,  the  U.S.  Army's 
recommended  methods  for  disposal  of 
surplus  XXCC3  included  scattering  on 
the  ground,  burial  (at  least  three  feet 
below  ground),  and  burning.  Aerial 
photographs  indicate  that  activities  such 
as  excavating  and  grading  took  place  at 
the  Impregnation  Kit  Area  dvuing  the 
1950s.  A  1995  excavation  by  a 
contractor  for  Dominion  Lands,  Inc. 
uncovered  wooden  crates  containing  the 
white  powder;  small  metal  cans 
containing  the  black  waxy  material;  and 
fiber  drums.  In  1996,  the  Corps 
conducted  a  chemical  screening  and 
ordnance  survey  in  the  Impregnation  Kit 
Area,  took  soil  samples  and  dug  test 
pits.  The  test  pits  revealed  a  thick  seam 
of  the  white  powder  in  a  mounded  area, 
and  remnants  of  the  kits  were  visible. 

EPA  took  a  soil  sample  from  the 
Impregnation  Kit  Area  in  1997.  The 
hazardous  substances  detected  at  the 
highest  concentrations  in  this  sample 
were  zinc  (11,100  milligrams  per 
kilogram),  carbon  tetrachloride  (20.700 
micrograms  per  kilogram  (ng/kg)), 
chloroform  (20,600  |ig/kg),  and  TNT 
(279  ng/kg). 

In  December  1998  and  January  1999, 
a  contractor  for  the  Corps  excavated  the 
area  containing  the  impregnation  kits. 
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Two  parallel  disposal  trenches  were 
discovered.  A  total  of  857  tons  of 
impregnation  kit  materials  and 
associated  soils  were  removed  and 
placed  in  a  landfill  in  Hampton, 
Virginia.  Earlier  analytical  testing 
indicated  that  the  soils  and  materials 
removed  from  the  Impregnation  Kit 
Area  were  not  a  RCRA  hazardous  waste 
according  to  40  CFR  part  261. -3  and  the 
Material  Safety  Data  Sheet  for  XXCC3. 
All  waste  was  disposed  of  in  a  non- 
hazardous  waste  landfill  in  Hampton, 
Virginia. 

Following  the  removal,  in  January 
1999,  EPA  proposed  to  add  releases  of 
hazardous  substances,  pollutants  and 
contaminants  at  Nansemond  to  the 
National  Priorities  List  (NPL).  64  FR 
2950  (January  19,  1999).  EPA  added  the 
releases  to  the  NPL  in  July  1999.  64  FR 
39878  (July  22, 1999).  One  of  the 
supporting  documents,  the  Hazard 
Ranking  System  (HRS)  Documentation 
Record,  described  the  Impregnation  Kit 
Area  as  one  of  seven  sources  of 
contamination  at  Nansemond,  based  on 
the  soil  .sample  taken  in  1997.  EPA  also 
noted,  however,  that  "The  rectangular 
parcel,  identified  as  Source  Area  3  [the 
Impregnation  Kit  Area]  in  the  HRS 
Documentation  Record,  has  undergone 
extensive  removal  activities  and  EPA 
anticipates  that  confirmation  sampling 
will  indicate  that  this  area  also  is  not  of 
concern  to  EPA."  At  the  time  it  drafted 
the  HRS  Documentation  Record,  EPA 
estimated  the  Impregnation  Kit  Area 
covered  approximately  300,000  square 
f^. 

In  the  summer  of  1999,  a  contractor 
for  the  Corps  took  samples  of  the  soil  in 
the  Impregnation  Kit  Area  to  confirm 
that  the  excavation  had  successfully 
removed  contaminated  soil  and  to  check 
far  hazardous  substances,  pollutants 
and  contaminants  in  20  acres 
surrounding  the  excavation.  The 
contractor  also  performed  a  geophysical 
investigation  to  identify  geophysical 
anomalies  that  might  indicate  ordnance 
buried  in  the  Impregnation  Kit  Area. 

The  Confirmation  Sampling  Report 
shows  that  the  excavation  successfully 
removed  the  impregnation  kits  and 
associated  contaminated  soil.  Residual 
concentrations  of  hazardous  substances, 
pollutants  and  contaminants  in  soil 
•samples  were  less  than  EPA  Region  Ill's 
Risk-Based  Concentrations  for 
residential  use,  and  less  than 
concentrations  that  might  contaminate 
ground  water,  except  that  all  the  soil 
samples  contained  arsenic,  at  levels  up 
to  4.6  mg/kg.  These  arsenic 
concentrations,  however,  are  within  the 
range  of  naturally  occurring  background 
concentrations  for  soils  in  this  region  of 
Virginia.  Under  CERCLA,  the  Corps  and 


EPA  generally  do  not  clean  up  naturally 
occurring  substances  in  their  unaltered 
form  (or  altered  solely  through  naturally 
occurring  processes)  from  locations 
where  they  are  naturally  foimd. 

The  geophysical  investigation  found 
16  geophysical  anomalies.  However, 
after  excavating  each  location,  the 
anomalies  were  shown  to  be  caused  by 
innocuous  metal  items,  such  as  wire 
and  pipes.  A  single  piece  of  ordnance- 
related  scrap  was  found  at  Anomaly  1, 
shown  as  square  1  on  Figure  2  of  the 
Corps'  Post  Removal  Action 
Confirmation  Sampling  Report  (2002) 
(the  "Confirmation  Sampling  Report"). 
The  scrap  did  not  contain  explosives, 
nor  were  any  other  ordnance  or 
explosives  found. 

The  Confirmation  Sampling  Report 
concludes  that  "based  on  the  results  of 
the  confirmation  sampling  investigation, 
no  further  action  is  recommended  for 
the  site  [the  Impregnation  Kit  Area]." 
Furthermore,  the  report  states  that  the 
Corps,  EPA  and  VDEQ  have  agreed  to 
redefine  the  boundaries  of  the 
Impregnation  Kit  Area  to  reflect  the 
actual  size  of  the  removal  area.  The 
removal  occurred  within  a  270  foot 
diameter  circle!  with  an  area  of  about 
57,255  square  feet.  EPA  has  no  data  at 
this  time  that  show  releases  of 
hazardous  substances,  pollutants  or 
contaminants  in  the  rest  of  the 
approximately  300,000  square  foot 
rectangle  described  in  EPA's  1999  HRS 
Documentation  Record.  EPA  bases  its 
proposal  to  delete  the  soil  in  the 
Impregnation  Kit  Area  (all  300.000 
square  feet)  on  the  results  of  the  Corps' 
Post  Removal  Action  Confirmation 
Sampling  Report  and  the  other 
documents  in  the  Deletion  Docket. 
Based  on  these  documents,  EPA,  with 
the  concurrence  of  the  Commonwealth 
of  Virginia,  has  determined  that  the 
Corps  has  implemented  all  appropriate 
response  actions  for  the  soil  in  the 
Impregnation  Kit  Area  and  no  further 
response  action  is  appropriate  for  the 
soil  in  this  area. 

Ground  water  beneath  the 
Impregnation  Kit  Area  has  not  been 
fully  characterized  and  is  not  proposed 
for  deletion  from  the  NPL.  Although 
some  sampling  and  evaluation  has  been 
completed,  more  study  is  needed  to 
better  understand  whether  the  ground 
water  is  contaminated  and,  if  so,  to  what 
extent.  Hazardous  substances,  including 
explosives,  have  been  detected  in 
ground  water  at  other  locations  within 
Nansemond.  It  has  not  been  clearly 
demonstrated  that  hazardous 
substances,  pollutants  or  contaminants 
have  been,  or  continue  to  be,  released 
into  the  ground  water  beneath  the 
Impregnation  Kit  Area  at  levels  of 


concern  to  hiunan  health  or  the 
environment.  Data  gathered  so  far  do 
not  appear  to  indicate  unacceptable 
human  health  threats  from  ground  water 
beneath  the  Impregnation  Kit  Area, 
except  perhaps  if  used  for  drinking 
water.  Accordingly,  the  present  owner 
of  the  property  has  agreed  to  prohibit 
drinking  of  ground  water  beneath  the 
Impregnation  Kit  Area  through  a 
restrictive  covenant,  or  similar  legal 
device,  in  a  deed.  In.  addition,  a  City  of 
Suffolk  ordinance,  section  90-126, 
requires  all  new  premises,  buildings  or 
dwellings  abutting  a  city  water  main  to 
connect  to  the  water  main.  This  means 
that,  under  current  law,  any  new 
buildings  on  the  Impregnation  Kit  Area 
would  connect  to  the  city  water  main, 
reducing  the  likelihood  that  people 
would  choose  to  drill  wells  and  use 
ground  water  beneath  the  Impregnation 
Kit  Area.  The  EPA  and  Corps  plan 
futiue  investigations  to  determine 
whether  the  ground  water  beneath  the 
Impregnation  Kit  Area,  and  othe^r  areas 
within  Nansemond,  poses  a  risk  to 
human  health  or  the  environment. 

Community  Involvement 

The  Corps  and  EPA  have  had  a 
comprehensive  public  involvement 
program  for  several  years  at  * 

Nansemond.  The  Corps  prepared  its  first 
community  relations  plan  for 
Nansemond  in  1996  and  in  1997 
organized  a  Restoration  Advisory  Board 
(RAB)  to  solicit  the  views  of  local 
citizens  and  other  interested  parties  on 
the  environmental  restoration  at 
Nansemond.  RAB  members  include 
representatives  of  the  Corps,  EPA, 
VDEQ  and  community  members.  RAB 
members  meet  every  second  month  to 
review  and  comment  on  technical 
documents  and  plans  relating  to  the 
ongoing  environmental  restoration 
activities  at  Nansemond.  Meetings  are 
open  to  all  members  of  the  public.  The 
1998  removal,  the  post  confirmation 
sampling  and  plans  to  partially  delete 
the  Impregnation  Kit  Area  have  been 
discussed  at  RAB  meetings. 

The  Corps  and  EPA  have  also 
established  document  repositories, 
described  above,  to  make  available  to 
the  public  information  about  the 
investigation  and  cleanup  at 
Nansemond. 

Current  Status 

Removal  of  impregnation  kits  and 
associated  contaminated  soil  in  the 
Impregnation  Kit  Area  has  been 
successfully  completed.  No  further 
response  action  is  planned  or  scheduled 
for  the  soil  in  this  area.  Ground  water, 
however,  may  be  the  subject  of  future 
response  actions  under  CERCLA.  In  the 
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future,  five-year  reviews  may  be 
required  at  Nansemond  if  other 
remedies  are  selected  that  leave  waste 
on  site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure. 

While  EPA  does  not  believe  that  any 
future  response  actions  will  be  needed 
for  the  soil  in  the  Impregnation  Kit 
Area,  if  future  conditions  warrant  such 
action,  the  proposed  deletion  area 
remains  eligible  for  future  response 
actions.  Furthermore,  this  partial 
deletion  does  not  alter  the  status  of  any 
other  areas  at  Nansemond  that  are  not 
proposed  for  deletion  and  remain  on  the 
NPL,  including,  but  not  limited  to,  the 
ground  water  beneath  the  Impregnation 
Kit  Area. 

EPA,  together  with  Corps  and  with 
concurrence  from  the  Commonwealth  of 
Virginia,  has  determined  that  all 
appropriate  CERCLA  response  actions 
have  been- completed  for  the  soil  in  the 
Impregnation  Kit  Area  and  protection  of 
human  health  and  the  environment  has 
been  achieved  in  these  areas.  Therefore, 
EPA  makes  this  proposal  to  delete  the 
soil  in  the  Impregnation  Kit  Area  of 
Nansemond  site  from  the  NPL. 

Dated:  January  9,  2003. 
Thomas  Voltaggio, 

Acting  Regional  Administrator.  Region  III. 
|FR  Doc.  03-1144  Fileri  1-17-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart15 

[ET  Docket  No.  02-380;  FCC  02-328] 

Spectrum  for  Unlicensed  Devices 

agency:  Federal  Communications 

(^(jmmission. 

ACTION:  Proposed  rule;  notice  of  inquiry. 

SUMMARY:  This  document  requests 
comments  from  the  public  on  the 
possibility  of  permitting  unlicensed 
devices  to  operate  in  additional 
frequency  bands.  Specifically,  the 
Commission  seeks  comments  on  the 
feasibility  of  allowing  unlicensed 
devices  to  operate  in  TV  broadcast 
spectrum  at  locations  and  times  when 
spectrum  is  not  being  used,  and  on  the 
technical  requirements  that  would  be 
necessary  to  ensure  that  such  devices  do 
not  cause  interference  to  authorized 
services  operating  within  the  TV 
broadcast  bands.  The  Commission  also 
seeks  comment  on  the  feasibility  of 
permitting  unlicensed  devices  to 
operate  in  other  bands,  such  as  the 
3650-3700  MHz  band  at  power  levels 


significantly  higher  than  the  maximum 
permitted  for  unlicensed  devices  in 
other  frequency  bands,  with  only  the 
minimal  technical  requirements 
necessary  to  avoid  interference  to 
licensed  and  inciunbent  services.  The 
Commission  believes  that  these  actions 
could  have  significant  benefits  to  the 
economy,  businesses  and  consumers  by 
allowing  the  development  of  new  and 
innovative  types  of  unlicensed  devices. 
DATES:  Written  comments  are  due  April 
7,  2003,  and  reply  comments  are  due 
May  6,  2003. 

ADDRESSES:  Office  of  the  Secretary. 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  TW-A325, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  L.  Van  Tuyl,  Office  of  Engineering 
and  Technology,  (202)  418-7506,  TTY 
(202)  418-2989,  e-mail: 
hvan  tuyl@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Inquiry,  ET  Docket  02-380,  FCC  02-328, 
adopted  December  11,  2002,  and 
released  December  20,  2002.  The  full 
text  of  this  document  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257),  445  12th 
Street,  SW.,  Washington,  DC  20554.  The 
complete  text  of  this  document  also  may 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex  International. 
445  12th  Street,  SW.,  Room,  CY-B402, 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at:  http:// 
wivw.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365. 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  April  7,  2003, 
and  reply  comments  on  or  before  May 
6,  2003.  Comments  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121,  May  1,  1998.  Comments 
filed  through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  http:/ 
/www.fcc.gov/e-file/ecfs.h  tml. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name,  U.S. 
Postal  Service  mailing  address,  and  the 


applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions^  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply.  Parties  who  choose 
to  file  by  paper  must  file  an  original  and 
four  copies  of  each  filing.  If  more  than 
one  docket  or  rulemaking  number 
appear  in  the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number. 

All  filings  must  be  addressed  to  the 
Commission's  Secretary,  Office  of  the 
Secretary,  Federal  Communications 
Commission.  Filings  can  be  sent  by 
hand  or  messenger  delivery,  by 
commercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  we  continue  to 
experience  delays  in  receiving  U.S. 
Postal  Service  mail).  The  Commission's 
contractor,  Vistronix.  Inc.,  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Commission's 
Secretary  at  236  Massachusetts-Avenue, 
NE.,  Suite  110,  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail,  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street. 
SW..  Washington,  DC  20554. 

Summary  of  Notice  of  Inquiry 

1 .  The  Commission  initiated  this 
Notice  of  Inquiry  ("NOI")  to  obtain 
comments  from  the  public  on  the 
possibility  of  permitting  unlicensed 
devices  to  operate  in  additional 
frequency  bands.  Specifically,  we  seek 
comments  on  the  feasibility  of  allowing 
unlicensed  devices  to  operate  in  TV 
broadcast  spectrum  at  locations  and 
times  when  spectrum  is  not  being  used, 
and  on  the  technical  requirements  that 
would  be  necessary  to  ensure  that  such 
devices  do  not  cause  interference  to 
authorized  services  operating  within  the 
TV  broadcast  bands.  "The  Commission 
also  seeks  comment  on  the  feasibility  of 
permitting  unlicensed  devices  to 
operate  in  other  bands,  such  as  the 
3650-3700  MHz  band  at  power  levels 
significantly  higher  than  the  maximum 
permitted  for  unlicensed  devices  in 
other  frequency  bands,  with  only  the 
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minimal  technical  requirements 
necessary  to  avoid  interference  to 
licensed  and  incumbent  services.  We 
believe  that  these  actions  could  have 
significant  benefits  to  the  economy, 
businesses  and  consumers  by  allowing 
the  development  of  new  and  innovative 
types  of  unlicensed  devices. 

2.  Unlicensed  transmitters  may  be 
operated  under  the  provisions  of  part  15 
of  the  Commission's  rules.  Part  15 
transmitters  generally  operate  on 
frequencies  shared  with  authorized 
services  and  at  relatively  low  power. 
Operation  of  a  part  15  transmitter  is 
subject  to  the  conditions  that  the  device 
not  cause  interference  to  authorized 
services,  and  that  the  device  must 
accept  any  interference  received.  The 
Commission  made  two  significant 
changes  to  part  15  in  the  1980's  that 
enabled  the  development  of  new  types 
of  imlicensed  devices  and  led  to 
increased  use  of  these  devices. 

3.  The  first  significant  change,  in 
1985,  was  to  permit  spread  spectrum 
transmitters  to  operate  on  an  unlicensed 
basis  in  certain  bands  allocated  for 
Industrial,  Scientific  and  Medical  (ISM) 
equipment.  Specifically,  such 
transmitters  are  permitted  to  operate  in 
the  902-928  MHz,  2400-2483.5  MHz 
and  5725-5850  MHz  bands.  Spread 
spectrum  transmitters  spread  their 
energy  over  a  wide  bandwidth,  which 
increases  resistance  to  interference  and 
can  allow  multiple  transmitters  to  share 
the  same  spectrum.  Such  transmitters 
are  permitted  to  operate  with  a  power  of 
up  to  one  watt,  which  is  considerably 
higher  than  the  maximum  power 
permitted  for  other  part  15  devices.  This 
allows  for  significantly  greater 
transmission  range  than  other  part  15 
devices.  In  addition,  the  relatively  wide 
bandwidth  permitted  for  spread 
spectrum  transmitters  makes  them 
useful  for  applications  such  as  high 
speed  data  transmission.  There  are  no 
limitations  in  the  rules  on  the  types  of 
applications  for  which  spread  spectrum 
devices  can  be  used,  provided  they 
comply  with  the  technical  requirements. 
The  adoption  of  the  spread  spectrum 
rules  was  a  major  step  in  providing 
increased  flexibility  for  unlicensed 
transmitters.  Subsequent  changes  to 
these  rules  permit  increased  data  speeds 
and  higher  gain  antennas  to  allow 
greater  transmission  range,  and  apply  to 
a  broader  range  of  spread  spectrum 
transmitters. 

4.  The  second  significant  change  to 
part  15  was  a  major  revision  in  1989. 
Under  this  revision,  unlicensed 
transmitters  are  permitted  to  operate  on 
almost  any  frequency,  provided  they 
meet  relatively  tight  emission  limits. 
They  are  not  permitted  to  operate  in 


certain  designated  "restricted  bands," 
and  are  generally  prohibited  from 
operating  in  the  TV  broadcast  bands, 
except  for  remote  control  devices  and 
medical  telemetry  transmitters.  Specific 
types  of  unlicensed  transmitters  can 
operate  in  certain  frequency  bands.  In 
addition  to  spread  spectrum 
transmitters  in  the  ISM  bands,  non- 
spread  spectrum  transmitters  can 
operate  in  the  ISM  bands  for  any  type 
of  application  at  lower  power  levels 
than  spread  spectrum  transmitters.  The 
1985  and  1989  revisions  of  part  15  have 
provided  substantially  increased 
flexibility  in  the  types  of  unlicensed 
devices  that  can  be  developed,  and  led 
to  the  large  numbers  of  unlicensed 
devices  currently  available  today. 

5.  The  Commission's  Spectrum  Policy 
Task  Force  conducted  a  comprehensive 
review  of  spectrum  policy  which 
included  a  public  notice  seeking 
comment  on,  among  other  issues, 
whether  additional  spectrum  should  be 
made  available  for  unlicensed  use.  In 
addition,  the  Task  Force  held  a  public 
workshop  on  unlicensed  spectrum  use. 
In  response  to  the  public  notice,  a 
significant  number  of  parties  stated  that 
additional  spectrum  should  be  made 
available  for  unlicensed  use.  Further, 
these  parties  indicated  a  general 
perception  that  the  creation  of 
unlicensed  bands  has  been  very 
successful  in  allowing  the  introduction 
of  new  technology  and  that  additional 
unlicensed  bands  would  create  more 
such  opportunities. 

6.  We  oelieve  that  we  should  consider 
permitting  additional  flexibility  to  help 
enable  the  development  of  new  and 
innovative  types  of  unlicensed  devices, 
such  as  power  levels  greater  than  the 
one  watt  maximum  currently  permitted 
for  Part  15  devices  and/or  high  gain 
antennas  to  enable  greater  transmission 
range.  We  have  identified  two  possible 
candidate  bands  for  such  expanded 
unlicensed  operation:  the  television 
broadcast  bands  and  the  3650-3700 
MHz  band. 

TV  Broadcast  Bands 

7.  The  unused  portions  of  the  TV 
spectrum  appear  to  be  a  suitable  choice 
for  expanded  unlicensed  operation  for 
several  reasons.  There  is  significant 
bandwidth  available  because  each  TV 
channel  is  6  MHz  wide,  and  multiple 
vacant  channels  are  generally  available 
in  an  area  to  provide  greater  bandwidth. 
Allowing  unlicensed  devices  to  operate 
on  TV  charmels  that  are  not  being  used 
in  a  particular  area  would  be  a  more 

,  efficient  use  of  the  spectrum. 
Unlicensed  use  of  this  spectrum  as 
opposed  to  licensed  use  appears  to  be 
appropriate  because  the  operating 


power  levels  of  unHcensed  devices  are 
generally  lower  than  the  power  levels 
used  in  commercial  mobile  radio 
sen'ices,  making  it  easier  for  unlicensed 
devices  to  identify  and  operate  on 
unused  frequencies  without  causing 
interference  to  authorized  services. 
Further,  the  frequencies  and  amount  of 
unused  TV  spectrum  vary  from  location 
to  location  and  could  change  over  time 
as  TV  stations  or  other  authorized 
services  are  added  or  change  frequency, 
potentially  complicating  the  licensing  of 
commercial  services  in  unused  TV 
spectrum.  We  note  also  that  the 
unlicensed  uses  we  identify  in  this  NOI 
are  not  intended  to  limit  future  licensed 
use  or  to  guarantee  spectrum  access 
rights  for  this  band.  We  seek  comment 
on  the  following  questions  concerning 
the  use  of  the  TV  broadcast  bands  by 
unlicensed  devices. 

•  Should  new  unlicensed  devices  be 
permitted  to  operate  within  any 
portions  of  the  TV  bands,  and  if  so. 
which  portions?  Are  there  any  other 
bands  where  new  unlicensed  devices 
could  be  permitted  to  operate? 

.  •  Should  the  use  of  certain  channels 
by  unlicensed  device  not  be  permitted? 
For  example,  channel  37  is  allocated  for 
radio  astronomy  operations  andthe 
Wireless  Medical  "Telemetry  Seryice, 
and  unlicensed  operations  on  this 
channel  may  not  be  appropriate  because 
of  special  interference  concerns 
associated  with  the  sensitive  nature  of 
radio  astronomy  reception  and  the 
critical  safety  function  of  medical 
telemetry  equipment.  In  addition,  there 
are  concerns  about  possible  interference 
to  channels  2.  3  and  4  because  they  are 
used  for,  or  are  adjacent  to.  the  output 
channels  of  VCRs  and  other  set-top 
boxes.  Further,  spectrum  currently 
allocated  to  channels  52-69  (698-806 
MHz)  has  been  reallocated  and  has  been 
or  will  be  licensed  for  new  services. 
Should  unlicensed  operations  be 
permitted  in  the  reclaimed  spectrum?  > 

•  Should  there  be  geograpnic 
restrictions  on  where  unlicensed 
operation  in  the  TV  bands  is  permitted,  ^ 
such  as  in  areas  where  co-channel  or 
adjacent  channel  television,  Private 
Land  Mobile  Radio  Service  (PLMRS)  or 
Commercial  Mobile  Radio  Service 
(CMRS)  is  present,  or  in  the  border  areas 
near  Canada  and  Mexico? 

•  What  restrictions,  if  any.  should  be 
placed  on  the  applications  or  numbers 
of  unlicensed  devices  that  would  be 
permitted  in  the  TV  broadcast  bands, 
and  why  would  such  restrictions  be 
needed?  For  example,  should 
applications  be  limited  to  fixed  uses? 

•  Are  any  special,  temporary 
restrictions  needed  to  ensure  that 
unlicensed  devices  do  not  impact  the 
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transition  of  television  from  analog  to 
digital  service?  For  example,  as  part  of 
the  transition  process,  television 
stations  may  be  switching  channels  and 
modifying  their  service  area.  How  can 
we  ensure  that  unlicensed  operation 
does  not  cause  interference  when 
stations  make  such  changes  or  when 
new  DTV  stations  commence  operation? 

•  How  would  new  unlicensed  devices 
affect  the  ability  of  broadcasters  to 
provide  ancillary  services  such  as  data 
after  the  digital  transition? 

8.  The  part  15  rules  require 
unlicensed  transmitters  to  meet 
technical  requirements  to  ensure  that 
they  will  not  cause  interference  to 
authorized  users.  The  types  of 
requirements  that  must  be  met  typically 
include  in-band  and  out-of-band  power 
or  field  strength  limits,  and  may  include 
other  requirements  such  as  bandwidth, 
power  spectral  density,  frequency 
stability,  and  antenna  gain.  As  noted 
above,  there  are  several  authorized  users 
of  the  TV  bands  that  must  be  protected 
from  interference  from  unlicensed 
devices.  Analog  and  digitalTV  stations 
must  be  protected  from  interference. 
Low  power  TV  and  TV  translator 
stations  have  defined  protected  service 
contours.  Low  power  auxiliary  stations 
such  as  wireless  microphones  and 
wireless  assist  video  devices  on  TV 
channels  do  not  have  defined  protected 
contours,  but  imlicensed  devices  are  not 
permitted  to  cause  interference  to  them. 
PLMRS  and  CMRS  base  stations  are 
assigned  within  50  miles  of  the  center 
of  the  cities  where  they  are  permitted  to 
operate  in  the  470-512  MHz  band,  and 
mobile  units  must  be  operated  within  30 
miles  of  their  associated  base  station  or 
stations.  In  addition  to  these  authorized 
users,  unlicensed  medical  telemetry 
transmitters  are  permitted  to  operate  on 
channels  7-46,  although  the 
Commission  has  allocated  bands  where 
such  transmitters  can  operate  with 
protection  from  interference.  The 
Commission  seek  comment  on  the 
following  questions  concerning  the 
necessary  technical  requirements  for 
unlicensed  transmitters  to  prevent 
interference  to  TV  reception  and  other 
authorized  services  within  the  TV 
bands. 

•  What  power  and/or  field  strength 
limits  are  necessary  for  unlicensed 
transmitters  within  the  TV  bands  to 
prevent  interference  to  TV  reception? 
Could  unlicensed  devices  operate  in  TV 
bands  with  a  power  greater  than  the  1 
watt  maximum  permitted  for  part  15 
devices  in  the  ISM  bands  or  power 
greater  than  the  general  part  15  limit? 

•  What  separation  distances  or  D/U 
ratios  should  be  established  between 
unlicensed  devices  and  the  service  of 


analog,  digital.  Class  A  and  low  power 
TV  and  TV  translator  stations?  What 
assumptions  should  be  used  to 
determine  these  protection  criteria? 
Should  TV  stations  be  protected  only 
within  their  grade  B  or  noise  limited 
service  contours,  or  should  unlicensed 
devices  be  required  to  protect  TV 
reception  from  interference  regardless  of 
the  received  TV  signal  strength?  Is 
protection  necessary  only  for  co-channel 
and  adjacent  channel  stations?  What 
special  requirements,  if  any,  are 
necessary  to  protect  TV  reception  in 
areas  where  a  station's  signal  is  weak? 
Would  minimum  performance 
standards  for  receivers  facilitate  the 
sharing  of  TV  spectrum  with  unlicensed 
devices? 

•  What  technical  requirements  are 
necessary  to  protect  other  operations  in 
the  TV  bands,  including  the  PLMRS  and 
CMRS  in  the  areas  where  they  operate 
on  TV  channels  and  low  power 
auxiliary  stations  such  as  wireless 
microphones  and  wireless  assist  video 
devices?  Could  technical  requirements 
be  developed  that  would  allow 
unlicensed  devices  to  co-exist  with  new 
licensed  services  on  former  TV  channels 
52-69?  Should  unlicensed  transmitters 
be  required  to  protect  unlicensed 
medical  telemetry  transmitters  operating 
on  TV  channels  7—46  from  interference? 

•  What  requirements,  if  any,  are 
necessary  to  prevent  interference  to 
coaxial  cable  or  other  multi-channel 
video  service  providers  using  the  TV 
bands  or  to  prevent  interference  to  TVs, 
VCRs  and  set-top  boxes  caused  by  direct 
pickup  of  signals  from  unlicensed 
devices? 

•  Should  any  antenna  requirements 
be  imposed?  Can  technologies  such  as 
"smart  antennas",  which  automatically 
change  their  directivity  as  necessary, 
assist  unlicensed  devices  in  sharing  the 
TV  bands?  Should  unlicensed  devices 
be  required  to  use  an  integrated 
transmitting  antenna  and  be  prevented 
from  using  external  amplifiers  and 
antennas? 

9.  In  addition  to  meeting  power  and/ 
or  field  strength  limits,  we  believe  that 
an  unlicensed  device  operating  in  the 
TV  band  should  have  certain 
capabilities  to  avoid  causing 
interference  to  licensed  services. 
Specifically,  an  imlicensed  device 
should  be  able  identify  unused 
frequency  bands  before  it  can  transmit. 
One  possible  approach  would  be  for  a 
device  to  monitor  portions  of  the 
spectrum  where  it  could  operate, 
identify  a  frequency  band  that  is  not 
being  used,  and  then  transmit  in  the 
frequency  band  identified.  A  device 
should  also  have  to  be  able  to  avoid 
tying  up  a  frequency  in  the  event  a 


licensed  user  wishes  to  commence 
transmissions.  We  seek  comment  on  the 
following  questions  concerning  the 
capabilities  that  unlicensed  devices 
operating  in  the  TV  broadcast  bands 
should  have. 

•  What  are  the  specific  capabilities 
that  an  unlicensed  transmitter  should 
have  to  successfully  share  spectrum 
with  licensed  operations  in  the  TV 
broadcast  band  without  interference? 
Are  there  transmission  protocols  that 
could  enable  efficient  sharing  of 
spectrum? 

•  Could  GPS  or  other  location 
techniques  be  incorporated  into  an 
unlicensed  device  so  it  could  determine 
its  precise  location  and  identify  licensed 
users  in  its  vicinity  by  accessing  a 
database?  Would  suQh  an  approach  be 
reliable,  and  could  it  be  combined  with 
other  methods  to  prevent  interference  to 
licensed  services?  What  specific 
methods  could  be  used  to  protect  low 
power  auxiliary  stations  such  as 
wireless  microphones  that  are  not  listed 
in  a  database? 

•  Once  an  unlicensed  device 
commences  transmissions  on  an  open 
frequency,  how  can  it  ensure  that 
interference  will  not  be  caused  to  a 
licensed  user  of  that  frequency  who 
wishes  to  commence  transmissions?  Is 
there  a  mechanism  that  can  avoid  such 
"collisions"  or  mitigate  their  effect?  For 
example,  should  these  devices  have 
limited  "duty  cycles"  in  a  given 
frequency  band? 

•  Is  frequency  agile  equipment,  as 
well  as  the  protocols  to  enable  efficient 
frequency  sharing,  feasible  in  the  near- 
term? 

•  How  could  the  Commission  enforce 
any  rules  that  may  be  adopted  for 
unlicensed  devices  to  ensure  that  such 
devices  do  not  cause  interference  to 
authorized  users  of  the  TV  bands? 

•  Is  it  necessary  to  establish  any 
standards  to  allow  sharing  between 
unlicensed  users  of  the  TV  bands?  If  so, 
how  do  we  arrive  at  standards  and  what 
process  should  be  put  in  place  to  maike 
certain  that  the  standards  remain 
current  £md  support  innovation? 

Unlicensed  Operation  in  the  3650-3700 
MHz  Band 

10.  Another  possible  candidate  band 
we  have  identified  for  expanded 
unlicensed  operation  is  the  3650-3700 
MHz  band  ("3650  MHz  band").  The 
3600-3700  MHz  band  was  previously 
allocated  for  use  by  the  Federal 
Government  on  a  primary  basis  for 
radiolocation  services,  and  for  non- 
government use  in  the  Fixed  Satellite 
Service  (FSS).  limited  to  space-to-Earth 
transmissions  in  international  inter- 
continental systems."  Pursuant  to  the 
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Omnibus  Budget  Reconciliation  Act  of 
1993  ("QBRA-93"),  the  National 
Telecommunications  and  Information 
Administration  ("NTIA")  identified  the 
3650-3700  MHz  portion  of  this  band  for 
transfer,  effective  January  1999,  from  a 
Gavernment/non-Government  shared 
use  status  to  a  mixed-use  status.  A 
condition  of  the  transfer  allows 
Government  radiolocation  stations  to 
continue  to  operate  indefinitely  in  the 
3650  MHz  band  at  three  locations  with 
a  "radius  of  operation"  of  80  kilometers 
(49.7  miles). 

11.  Unlicensed  operation  in  the  3650 
MHz  band,  which  is  part  of  the  3600- 
4400  MHz  band  used  for  Federal 
Government  and  satellite  operations, 
has  been  prohibited.  However,  the 
change  in  allocation  status  of  the  3650 
MHz  band  from  Government/non- 
Government  shared  use  to  mixed  use 
provides  an  opportunity  for  us  to  revisit 
this  prohibition.  The  3650  MHz  band 
appears  to  be  well  suited  for  unlicensed 
operations  for  a  number  of  reasons. 
First,  it  is  a  contiguous  50  MHz  block  of 
spectrum,  so  there  is  sufficient  spectrum 
available  to  permit  wide  bandwidth 
applications  such  as  high  speed  data 
transmissions.  Also,  it  is  not  heavily 
used  in  most  parts  of  the  country 
because  it  is  recently  vacated 
government  spectrum,  and  no  licenses 
have  been  issued  for  new  non- 
government services  in  the  band.  The 
only  operations  in  this  band  that  need 
to  be  protected  from  interference  at  this 
time  are  the  FSS  sites  and  three 
grandfathered  government  sites,  and 
these  are  fixed  operations  at  known 
geographic  coordinates,  making  It  easier 
to  avoid  interference  to  them.  Given  that 
the  proposed  terrestrial  uses  of  this 
band  involve  operations  from  fixed 
sites,  it  would  appear  that  unlicensed 
operations  could  be  compatible  with 
future  licensed  uses.  For  these  reasons, 
it  may  be  possible  to  permit  unlicensed 
devices  to  operate  in  this  band  with 
minimal  restrictions  except  those 
necessary  to  avoid  interference  to 
licensed  users  in  the  band.  For  example, 
it  may  be  possible  to  permit  wideband 
operation  with  high  gain  antennas  at 
power  levels  greater  than  the  1  watt 
maximum  permitted  for  other 
unlicensed  devices.  If  unlicensed 
devices  are  permitted  to  operate  in  this 
band,  they  may  have  to  have  capabilities 
such  as  frequency  agility  to  avoid 
causing  interference  to  any  fixed  service 
operations  licensed  in  the  band. 

12.  Allowing  unlicensed  operation 
with  very  minimal  technical 
requirements  could  potentially  permit 
the  development  of  new  and  innovative 
types  of  unlicensed  devices  that  could 
not  be  operated  under  the  current  rules. 


Higher  power  limits  and  high  gain 
antennas  would  substantially  increase 
the  operational  range  of  devices  and 
could  permit  the  development  of  new 
types  of  wireless  data  networks.  We 
seek  comment' on  the  following 
questions  concerning  permitting 
unlicensed  operation  in  the  3650  MHz 
band  with  minimal  requirements. 

•  What  are  the  potential  benefits  and 
drawbacks  of  permitting  unlicensed 
operation  in  this  band  subject  to  only 
the  minimum  rules  necessary  to  avoid 
interference  to  licensed  users? 

•  Is  it  viable  to  license  fixed 
operations  in  this  spectrum  as  proposed 
and  permit  operation  of  part  15  devices 
in  unused  portions  on  a  non- 
interference basis? 

•  Could  power  levels  greater  than  1 
watt  be  permitted  for  such  operations 
without  causing  interference  to 
authorized  users  within  the  band?  If  so, 
what  is  the  maximum  power  level  that 
could  be  permitted?  Would  any 
restrictions  on  antenna  gain  or    , 
directivity  be  necessary? 

•  What  other  requirements  are 
necessary  to  protect  FSS  and  Federal 
Government  operations  in  the  3650 
MHz  band  from  interference?  Are 
geographic  restrictions  on  where  an 
unlicensed  device  could  operate 
necessary,  and  how  could  these  be 
enforced?  Could  GPS  be  incorporated 
into  a  device  so  it  could  determine  its 
precise  location  and  distance  from 
licensed  users?  Would  such  an 
approach  be  necessary  or  reliable? 

•  What  other  requirements  would  be 
necessary  to  prevent  interference  to 
other  authorized  services,  such  as  out- 
of-band  emission  limits?  What  types  of 
licensed  services  could  share  the  3650 
MHz  band  with  unlicensed  devices? 

•  Is  it  necessary  to  establish  any 
standards  to  allow  sharing  between 
unlicensed  users  of  the  3650  MHz  band? 
If  so,  how  do  we  arrive  at  standards? 

•  Are  there  any  other  bands  where 
unlicensed  operation  with  minimal 
rules  could  be  permitted  without 
causing  interference  to  authorized 
services?  What  other  bands  should  we 
consider?  What  are  the  advantages  of 
each? 

Ordering  Clause 

13.  Pursuant  to  Sections  4(i},  302. 
303(e),  303(f),  303(r)  and  307  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i),  302, 
303(e),  303(f),  303(r)  and  307,  thiis 
Notice  of  Inquiry  is  hereby  adopted. 


Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Sffcretary. 

|FR  Doc.  0,3-1206  Filed  1-17-03:  8:45  am]  . 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3568;  MB  Docket  No.  02-387;  RM- 
10623] 

Radio  Broadcasting  Services;  Lahaina 
and  Waianae,  HI 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Pacific  Radio  Group,  licensee  of 
Station  KLHI(FM),  Channel  266C, 
Lahainai,  Hawaii  The  petition  proposes 
to  change  Station  KLHI(FM)'s 
community  of  license  from  Lahaina  to 
Waianae,  Hawaii  and  provide  Waianae 
with  its  first  local  aural  transmission 
service.  The  coordinates  for  requested 
Channel  266C  at  Waianae.  Hawaii  are 
21-23-51  NL  and  158-06-01  WL,  with 
a  site  restriction  of  10.7  kilometers  (6.6 
miles)  southeast  of  Waianae. 

Petitioner's  reallo\ment  proposal 
complies  with  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules,  and 
therefore,  the  Commission  will  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  266C  at  Waianae, 
Hawaii  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel. 
DATES:  Comments  must  be  filed  on  or 
before  February  14,  2003,  and  reply 
comments  on  or  before  March  3,  2003. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission,  445  J  2th 
Street,  SW..  Room  TW-A325, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve'the 
petitioners'  counsel,  as  follows:  Mark  N. 
Lipp,  Esq.  and  J.  Thomas  Nolan,  Esq., 
Shook,  Hardy  &  Bacon.  LLP.:  600  14th 
Street,  NW.,  Suite  800;  Washington.  DC 
20005-2004. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-387.  adopted  December  120.  2002. 
and  released  December  24,  2002.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
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during  regular  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  II,  445  12th  Street,  SW.,  CY- 
A257,  Washington.  DC  20554.  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractors,  Qualex  International, 
Portals  II,  445  12th  Street,  SW..  Room 
CY-B402,  Washington,  DC  20554, 
telephone  202-863-2893,  facsimile  202- 
863-2898,  or  via  e-mail 
quaIexint@aol.com. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
-  parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  7a— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1.54.  303.  334.  and" 
3.36. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Hawaii,  is  amended 
by  adding  Waianae,  Channel  266C,  and 
removing  Channel  266C1  at  Lahaina. 

Federal  Communications  Commission. 

|ohn  A.  Karousos. 

Assistant  Chief.  Audio  Division  Media 

Bureau. 

|FR  Doc.  03-1200  Filed  1-17-03;  8:45  am) 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-3065;  MB  Docket  No.  02-349,  RM- 
10599;  MB  Docket  No.  02-350,  RM-10600] 

Radio  Broadcasting  Services;  Encinal 
and  Sheffield,  TX 

agency:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  two 
allotments  in  Encinal  and  Sheffield,  TX. 
The  Commission  requests  conament  on 
a  petition  filed  by  Katherine  Pyeatt 
proposing  the  allotment  of  Channel 
286A  at  Encinal,  Texas,  as  potentially 
the  community's  third  local  aural 
broadcast  service.  Channel  286A  can  be 
allotted  to  Encinal  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.3  km  (3.9  miles)  north  of 
Encinal.  The  coordinates  for  Channel 
286A  at  Encinal  are  28-05-37  North 
Latitude  and  99-20-25  West  Longitude. 
The  proposed  allotment  will  require 
concurrence  by  Mexico  because  it  is 
located  within  320  kilometers  (199 
miles)  of  the  Mexican  border.  See 
SUPPLEMENTARY  INFORMATION  infra. 
DATES:  Comments  must  be  filed  on  or 
before  February  24,  2003,  and  reply 
comments  on  or  before  March  11,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner  as  follows:  Katherine  Pyeatt, 
6655  Aintree  Circle,  Dallas,  Texas 
75214. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont,  Media  Bureau  (202) 
418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  Nos 
02-349  and  02-350;  adopted  November 
6,  2002  and  released  November  8,  2002. 
The  full  text  of  this  Commission 
decision  is  available  fpr  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Information  Center 
(Room  CY-A257),  445  12th  Street,  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone 
(202)863-2893. 

The  Commission  further  requests 
comment  on  a  petition  filed  by 
Katherine  Pyeatt  proposing  the 
allotment  of  Channel  224C2  at  Sheffield, 
Texas,  as  the  community's  first  local  FM 
transmission  service.  Channel  224C2 
can  be  allotted  to  Sheffield  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
15.7  km  (9.8  miles)  south  of  Sheffield. 
The  coordinates  for  Channel  224C2  at 
Sheffield  are  30-33-15  North  Latitude 
and  101-52-09  West  Longitude.  The 
proposed  allotment  will  require 
concurrence  by  Mexico  because  it  is 


located  within  320  kilometers  (199 
miles)  of  the  Mexican  border. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

l.The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  286A  at  Encinal  and  by 
adding  Sheffield,  Channel  224C2. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Ctiief,  Audio  Division.  Media 
Bureau. 
|FR  Doc.  03-1199  Filed  1-17-03:  8:45  ami 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172, 173, 177, 
178,179  and  180 

[Docket  No.  RSPA-02-13773  (HM-218B)] 

RIN2137-AD73 

Hazardous  Materials;  Miscellaneous 
Amendments 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  RSPA  proposes  to  make 
miscellaneous  amendments  to  the 
Hazardous  Materials  Regulations  based 
on  petitions  for  rulemaking  and  RSPA 
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initiatives.  These  proposed  amendments 
are  intended  to  update,  clarify  or 
provide  relief  from  certain  regulatory 
requirements. 

DATES:  Comments  must  be  received  by 
March  17,  2003. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  System, 
U.S.  Department  of  Transportation, 
Room  PL  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  Identify 
the  docket  number,  RSPA-02-13773 
{HM-218B)  at  the  beginning  of  yoiir 
comments  and  submit  two  copies.  If  you 
wish  to  receive  confirmation  of  receipt 
of  your  comments,  include  a  self- ' 
addressed  stamped  postcard.  You  may 
also  submit  comments  by  e-mail  by 
accessing  the  Docket  Management 
System  Web  site  at  http://dms.dot.gov. 
Click  on  "Help"  to  obtain  instructions 
for  filing  the  document  electronically. 

The  Docket  Management  System  is 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  above  address.  You  can 
view  public  dockets  between  the  hoiirs 
of  9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
can  also  view  comments  on-line  at 
h  ttp://dms.  dot.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Gigi 
Corbin,  Office  of  Hazardous  Materials 
Standards,  (202)  366-8553,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  NPRM  is  designed  primarily  to 
reduce  regulatory  burdens  on  industry 
by  incorporating  changes  into  the 
Hazardous  Materials  Regulations  (HMR) 
based  on  RSPA's  own  initiatives  and 
petitions  for  rulemaking  submitted  in 
accordance  with  49  CFR  106.95.  In  a 
continuing  effort  to  review  the  HMR  for 
necessary  revisions,  RSPA  ("we"  and 
"us")  is  also  proposing  to  eliminate, 
revise,  clarify  and  relax  certain  other 
regulatory  requirements. 

The  following  is  a  section-by-section 
summary  of  the  proposed  changes. 


Section-by-Section  Review  , 

Part  1 71 
Section  171.7 

The  American  Pyrotechnics 
Association  (APA)  petitioned  us  to 
update  the  incorporation  by  reference  of 
APA  Standard  87-1,  Standard  for 
Construction  and  Approval  for 
Transportation  of  Fireworks,  Novelties, 
and  Theatrical  Pyrotechnics,  from  the 
1998  edition  to  the  2001  edition  (P- 
1412).  We  agree  with  APA's  request 
and,  in  this  notice,  are  proposing  to 
incorporate  the  2001  edition  of  APA 
Standard  87-1.  APA  is  a  trade 
association  of  the  fireworks  industry 
that  promotes  safety  standards  for  all 
aspects  of  fireworks.  Its  members 
include  regulated  and  licensed 
manufacturers,  distributors, 
wholesalers,  retailers,  importers  and 
suppliers  of  firework  and  professional 
public  display  firms. 

The  Hazardous  Material  Regulations 
allow  fireworks  that  are  manufactured 
in  accordance  with  APA  Standard  87- 
1  to  be  classed,  approved  and  assigned 
an  EX-number  by  the  Associate 
Administrator  without  prior  laboratory 
examination.  Because  the  2001  edition 
of  APA  Standard  87-1  establishes  a  ten- 
inch  limit  on  aerial  shells  for  fireworks 
that  may  be  classed  as  Division  1.3 
explosives,  our  incorporating  the  200l 
APA  standard  would  result  in 
prohibiting  shells  greater  than  ten 
inches  from  being  classed  as  Division 
1.3  explosives.  However,  shells  ten 
inches  or  greater  could  be  classed  and 
approved  as  Division  1.1  explosives 
without  prior  examination.  We  are 
proposing  this  change,  but  we  invite 
comments  on  regulatory  impacts, 
including  any  cost  impact,  of 
incorporating  the  2001  APA  Standard 
87-1. 

The  Compressed  Gas  Association 
(CCA)  petitioned  us  and  we  are 
proposing  to  update  the  incorporation 
by  reference  of  the  following: 
— CGA  Pamphlet  C-6.2,  Guidelines  for 
Visual  Inspection  and  Requalification 
of  Fiber  Reinforced  High  Pressure 
Cylinders,  ft-om  the  1988  edition  to 
the  1996  edition  (P-1383); 
— CGA  Pamphlet  C-11,  Recommended 
Practices  for  Inspection  of 
Compressed  Gas  Cylinders  at  Time  of 
Manufacture,  from  the  1993  edition  to 
the  2001  edition  (P-1419); 
—CGA  Pamphlet  C-13,  Guidelines  for 
Periodic  Visual  Inspection  and 
Requalification  of  Acetylene 
Cylinders,  ft-om  the  1992  edition  to 
the  2000  edition  (P-1413);  and 
—CGA  Pamphlet  S-1.1,  Pressure  Relief 
Device  Standards — Part  1 — Cylinders 


for  Compressed  Gases,  from  the  1994 
edition  to  the  2001  edition  (with  the 
exception  of  paragraph  9.1.1.1)  (P- 
1401). 

The  National  Propane  Gas  Association 
(NPGA)  petitioned  us  and  we  are 
proposing  to  update  the  incorporation 
by  reference  of  the  National  Fire 
Protection  Association  (NFPA) 
Pamphlet — Standard  for  the  Storage  and 
Handling  of  Liquefied  Compressed 
Gases,  1979  edition,  to  the  NFPA  SB- 
Liquefied  Petrolevun  Gas  Code,  2001 
edition  (P-1 120). 

Based  on  our  own  initiative,  we  are 
proposing  to  authorize  the  American 
Society  for  Testing  and  Materials  -^ 

(ASTM)  E  114-95  test  method  for 
straight  beam  examination  of  the  tubular 
surface  of  cylinders  and  tubes.  ASTM  E 
114,  in  conjunction  with  ASTM  E  213- 
98,  is  used  to  measure  the  wall 
thickness  of  a  cylinder  and  to  detect 
general  corrosion  and  defects  located  in 
the  path  of  the  ultrasonic  straight  beam 
direction.  ASTM  E  213  is  used  to  detect 
sidewall  defects  such  as  cracks,  voids 
and  pits  in  cylinders.  We  adopted 
ASTM  E  213  for  use  in  a  final  rule 
published  in  the  Federal  Register  on  . 
August  8,  2002  (Docket  HM-220D,  67 
FR  51626),  but  inadvertently  did  not 
authorize  the  use  of  ASTM  E  114. 

We  are  also  proposing  to  incorporate 
by  reference  the  Chlorine  Institute 
instruction  booklets  entitled  "Chlorine 
Institute  Emergency  Kit  'A'  for  100-lb.  & 
150-lb.  Chlorine  Cylinders"  and 
"Chlorine  Ipstitute  Emergency  Kit  'B' 
for  Chlorine  Ton  Containers".  [See 
§  173.3  preamble  discussion.) 

We  are  proposing  to  update  the 
incorporation  by  reference  of  the 
Association  of  American  Railroads 
(AAR)  Manual  of  Standards  and  ' 

Recommended  Practices,  Section  C — 
Part  III,  Specification  for  Tank  Cars, 
Specification  M-1002,  from  the  January 
1996  edition  to  the  December  2000 
edition.  We  are  also  proposing  to 
remove  the  entry  for  the  1992  edition  of 
this  manual  since  Appendix  Y  was 
revised  in  the  2000  edition,  thus  making 
the  1992  edition  obsolete. 

Section  171.15 

Currently  the  HMR  require  a  shipper 
to  notify  the  Bureau  of  Explosives  (BOE) 
whenever  a  rail  car  containing  a  time- 
sensitive  product  is  not  received  by  the 
consignee  within  20  days  from 
shipment  (see  §§  173.314(g)(1)  and 
173.319(a)(3)).  We  are  proposing  to 
move  these  requirements  to  §  171.15  by' 
adding  a  new  paragraph  (d)  and 
requiring  notification  to  the  Federal 
Railroad  Administration  instead  of  BOE. 
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Part  1 72 
Section  172.101 

.  In  response  to  a  petition  from  the 
NPGA  [P-1265J,  we  are  proposing  to 
amend  the  entry  for  "Butylene"  by 
adding  a  limited  quantity  exception  for 
compressed  gases  (see  §  173.306)  in 
column  (8A)  of  the  Hazardous  Materials 
Table  (HMT).  This  amendment  would 
be  consistent  with  the  entries  for 
"Petroleum  gases,  liquefied"  smd  other 
hydrocarbons. 

We  are  proposing  to  add  a  new 
domestic  entry  for  "Cartridges  power 
devices,  ORM-D"  to  the  HMT  for 
consistency  with  the  packaging 
exceptions  authorized  in  §  173.63(b). 
This  entry  is  limited  to  those  cartridges, 
small  arms  and  cartridges  power  devices 
which  are  authorized  to  be  reclassed 
and  shipped  as  ORM-D  in 
§  173.63(b)(1). 

For  Zone  B  Toxic  Inhalation  Hazard 
entries  with  ID  numbers  UN3303, 
UN3304,  UN3305,  UN3306,  UN3307, 
UN3308,  UN3309.  and  UN3310,  we 
would  revise  the  entry  in  the  HMT  by 
adding  Special  Provisions  B9  and  B14; 
and  for  Zone  C  Toxic  Inhalation  Hazard 
entries  with  the  same  ID  numbers,  we 
would  revise  the  entry  in  the  HMT  by 
adding  Special  Provision  Bl4.  The 
Special  Provisions  were  inadvertently 
omitted  in  previous  rulemakings. 

For  compressed  gas  entries  with  ID 
numbers  UN  3304,  UN  3305,  and  UN 
3306  and  liquefied  gas  entries  with  ID 
numbers  UN  3308,  UN  3309  and  UN 
3310,  we  propose  to  remove  the  letter 
"I"  in  column  1  of  the  HMT.  The 
affected  proper  shipping  names  may  be 
used  in  both  domestic  and  in 
international  transportation. 

For  the  entry  "Liquefied  gas,  toxic, 
oxidizing,  corrosive,  n.o.s."  Hazard 
Zones  B,  C  and  D,  we  are  proposing  to 
correct  a  typographical  error  in  the 
subsidiary  labeling  requirements  by 
removing  the  Divisioh  2.1  label  and 
adding  the  Division  5.1  label  in  its 
place. 

We  are  proposing  to  revise  the  entry 
for  "Gas  sample,  non-pressurized,  toxic, 
n.o.s."  by  adding  Special  Provision  6  in 
column  (7)  of  the  HMT.  The  entry  is 
classed  as  a  Division  2.3  (gas  poisonous 
by  inhalation)  material  and  must  be 
described  as  an  inhalation  hazard  under 
the  provisions  of  the  HMR. 

Section  172.504 

Currently,  paragraph  (d)  excepts  non- 
bulk  packagings  that  contain  only  the 
residue  of  a  hazardous  material  covered 
by  table  2  from  being  included  when 
determining  placarding  requirements. 
We  are  proposing  to  revise  paragraph  (d) 
to  clarify  that  the  exception  does  not 


apply  to  poison  inhalatioil  hazard 
materials  subject  to  the  subsidiary 
placarding  requirements  in  §  172.505. 

Part  173 

Section  173.3 

We  are  proposing  that  a  DOT  3A480 
or  3AA480  specification  cylinder 
containing  Chlorine  or  Sulphur  dioxide 
(both  materials  poisonous  by  inhalation) 
that  has  developed  a  leak  in  the  valve 
or  fusible  plug  may  be  temporarily 
repaired  using  a  Chlorine  Institute  "A" 
kit  and  be  transported  by  private  or 
contract  carrier  one  tinje,  one  way  from 
the  point  of  discovery  to  the  appropriate 
facilities  for  discharge  and  examination. 
Repairs  must  be  perforrned  only  by 
personnel  who  have  been  trained  in  the 
use  of  the  devices  and  tools  in  the 
Chlorine  Institute  "A"  kit  and  are 
knowledgeable  concerning  the 
properties  of  chlorine  and  sulphur 
dioxide.  Similarly,  we  are  proposing  to 
permit  a  DOT  106A500  specification 
multi-unit  tank  car  tank  containing 
Chlorine  or  Sulphur  dioxide  that  has 
developed  a  leak  in  the  valve  or  fusible 
plug  to  be  temporarily  repaired  using  a 
Chlorine  Institute  "B"  kit.  We  have 
authorized  the  use  of  the  kits  under  the 
exemption  program  for  several  years 
with  satisfactory  shipping  experience. 
Incorporating  the  exemption  provisions 
into  the  regulations  will  facilitate  the 
movement  of  affected  containers  to 
appropriate  facilities. 

Section  173.12 

Currently,  §  173.12(c)  authorizes  the 
reuse  of  packagings  for  shipments  of 
"hazardous  waste"  to  designated 
facilities.  In  response  to  a  petition  from 
North  American  Transportation 
Consultants,  Inc.  (NATC)  (P-1407),  we 
are  proposing  to  extend  the  exception  in 
§  173.12(c)  to  shipments  of  all  waste 
materials  and  not  just  to  materials  that 
meet  the  definition  of  "hazardous 
waste"  and  are  subject  to  the  Uniform 
Hazardous  Waste  Manifest  requirements 
of  the  U.S.  Environmental  Protection 
Agency.  • 

Section  173.29 

Currently,  paragraph  (c)  excepts  non- 
bulk  packagings  that  contain  only  the 
residue  of  a  hazardous  material  covered 
by  Table  2  of  §  172.504(e)  from  being 
included  when  determining  placarding 
requirements  and  from  shipping  paper 
requirements.  We  are  proposing  to 
revise  paragraph  (c)  to  clarify  that  the 
exceptions  do  not  apply  to  poison 
inhalation  hazard  materials  subject  to 
the  subsidiary  placarding  requirements 
in  §172.505. 


Section  173.31 

We  are  proposing  to  add  a  new 
paragraph  authorizing  the  continued  use 
of  DOT  103  and  104  tank  cars  that  may 
no  longer  be  constructed.  We  are  also 
proposing  to  revise  paragraph  {b){2)(ii) 
for  clarity  by  removing  the  reference  to 
"Chloroprene,  inhibited"  since  Special 
Provision  B57  addresses  the 
requirements  for  chloroprene  in  DOT 
115A  tank  cars,  and  to  remove  the  last 
sentence  since  "breather  holes"  are  not 
authorized  in  the  regulations.  In 
addition,  we  are  proposing  to  revise 
paragraph  (b)(5)  to  reflect  changes  to 
Appendix  Y  of  the  AAR  Specifications 
for  Tank  cars.  This  change  would 
recognize  the  2000  edition  of  Appendix 
Y  in  the  AAR  Tank  Car  Manual. 

Section  173.35 

In  pcu'agraph  (b).  we  are  proposing  to 
add,  for  purposes  of  clarification,  a 
parenthetical  cross-reference  to 
§  180.352  that  contains  detailed 
requirements  for  retest  and  inspection  of 
IBCs. 

Section  173.50 

The  definition  of  "explosive"  in 
§  173.50  currently  does  not  specifically 
include  pyrotechnics.  We  are  proposing 
to  add  a  statement  indicating  that 
pyrotechnic  substances  and  articles  are 
considered  explosives  unless  otherwise 
classed. 

Section  173.54 

Section  173.54  currently  forbids 
offering  a  leaking  or  damaged  package  of 
explosives  for  transportation.  We 
propose  to  clarify  that  leaking  or 
damaged  articles,  even  if  not  in  a 
package,  are  also  prohibited. 

Section  173.62 

We  are  proposing  to  revise  paragraph 
(c).  in  the  table  of  Packing  Methods,  to 
clarify  that  Packing  Instruction  132(a) 
applies  to  articles  with  closed  casings 
and  Packing  Instruction  132(b)  applies 
to  articles  without  closed  casings. 

Section  173.314 

We  are  proposing  to  remove  the 
wording  "safefy  relief  and  add  the 
wording  "reclosing  pressure  relief  in 
paragraphs  (k)  and  (m)  for  consistency. 
Also,  we  are  proposing  to  move  the 
reporting  requirements  in  paragraph 
(g)(1)  to  §  171.15(d)  and,  therefore,  are 
proposing  to  remove  and  reserve 
paragraph  (g)(1). 

Section  173.315 

On  May  24, 1999,  we  published  a 
final  rule  (Docket  HM-225A;  64  FR 
28030)  to  require  cargo  tank  motor 
vehicles  (CTMVs)  used  to  transport 
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liquefied  compressed  gases  to  be 
equipped  with  emergency  discharge 
control  equipment,  including  passive 
systems  that  will  shut  down  the 
unloading  operation  without  human 
intervention  and  remote  control  devices 
that  enable  an  attendant  to  stop  the 
unloading  process  at  a  distance  from  the 
vehicle.  These  requirements  are  keyed 
to  the  degree  of  risk  associated  with  the 
transportation  of  specific  liquefied 
compressed  gases.  Among  other 
requirements,  the  regulation  requires  a 
CTMV  in  metered  delivery  service 
transporting  a  Division  2.2  material  with 
a  subsidiary  hazard,  a  Division  2.1 
matericd,  or  anhydrous  ammonia  in  a 
cargo  tank  with  a  capacity  of  3,500 
gallons  or  less  to  be  equipped  with  an 
off-truck  remote  means  to  close  the 
internal  self-closing  stop  valve  and  shut 
off  all  motive  and  auxiliary  power 
equipment.  Metered  delivery  service 
means  a  cargo  tank  unloading  operation 
conducted  at  a  metered  flow  rate  of  100 
gallons  per  minute  or  less  through  an 
attached  delivery  hose  with  an  inside 
diameter  of  1%  inches  or  less.  A  CTMV 
transporting  a  Division  2.2  material  with 
a  subsidiary  hazard,  a  Division  2.1 
material,  or  anhydrous  ammonia  in 
other  than  metered  delivery  service 
must  be  equipped  with  a  passive 
emergency  discharge  control  system  that 
will  shut  down  the  unloading  operation 
within  20  seconds  of  a  complete 
separation  or  ruptxire  of  the  delivery 
hose. 

Since  oiu  adoption  of  the  above 
requirements  in  1999,  it  has  come  to  our 
attention  that  there  are  CTMVs  that 
transport  Division  2.2  materials  with  a 
subsidiary  hazard.  Division  2.1 
materials,  and  anhydrous  ammonia  in 
both  metered  and  other  than  metered 
delivery  service.  A  strict  reading  of  the 
current  regulatory  requirements 
applicable  to  emergency  discharge 
control  equipment  in  §  173.315{n) 
would  appear  to  require  these  CTMVs  to 
be  equipped  with  both  a  passive  and  an 
off-truck  remote  means  of  emergency 
discharge  control.  It  was  never  our 
intention  to  require  a  CTMV  to  meet 
both  requirements.  If  a  CTMV  operating 
in  both  metered  and  non-metered 
delivery  service  is  equipped  with  a 
passive  means  of  shut-down  that  meets 
the  requirements  in  §  173.315(n){2)  and 
functions  for  both  metered  and  non- 
■  metered  deliveries,  then  it  need  not  also 
be  equipped  with  an  off-truck  remote 
means  of  shut  down.  In  this  NPRM,  we 
propose  to  clarify  the  emergency 
discharge  control  requirements  by 
adding  a  specific  entry  in  the  chart  in 
§  173.315(n)(l)  to  address  CTMVs  that 
operate  in  both  metered  and  other  than 


metered  delivery,  service.  Proposed 
§  173.315(n)(l)(vi)  would  permit  CTMVs 
in  both  metered  and  other  than  metered 
delivery  service,  with  capacities  of  more 
than  3,500  water  gallons,  used  to 
transport  Division  2.2  materials  with  a 
subsidiary  hazard.  Division  2.1 
materials,  and  anhydrous  ammonia  to 
be  equipped  with  a  passive  means  of 
emergency  discharge  control,  provided 
that  ti\e  system  functions  for  both 
metered  and  non-metered  deliveries.  If 
the  system  functions  only  for  non- 
metered  deliveries,  then  the  CTMV  also 
would  have  to  be  equipped  with  an  off- 
truck  remote  emergency  discharge 
control  system. 

Section  173.319 

We  are  proposing  to  move  the 
reporting  requirements  in  paragraph 
(a)(3)  to  §  171.15(d)  and.  therefore,  are 
proposing  to  remove  and  reserve 
paragraph  (a)(3).  (See  §171.15  preamble 
discussion.) 

Section  173.320 

Currently,  cryogenic  liquids  are  not 
subject  to  the  requirements  of  the  HMR 
when  transported  by  motor  vehicle  or 
railcar  if  they  meet  certain  conditions 
such  as  complying  with  the 
requirements  in  Subparts  A,  B,  C  and  D 
of  part  172.  We  are  proposing  to  amend 
paragraph  (a)(2)  by  adding  the 
requirements  in  subparts  G  (Emergency 
Response  Information)  and  H  (Training) 
of  part  172  for  transportation  by  rail  or 
highway.  We  never  intended  to  except 
shipments  of  cryogenic  liquids  from 
these  requirements. 

Part  177 

Section  177.834 

Currently,  §  177.834(a)  requires 
packagings  not  permanently  attached  to 
the  motor  vehicle  and  containing 
Classes  2,  3,  7,  and  8  and  Division  6.1 
and  6.2  materials  to  be  secured  against 
movement  within  the  vehicle.  Section 
177.834(g)  currently  requires  packages 
of  Class  1,  2,  3,  4,  5,  8  and  Division  6.1 
and  6.2  materials  to  be  braced  to  prevent 
relative  motion  between  themselves.  In 
response  to  a  petition  for  rulemaking 
from  the  Georgia  Public  Service 
Conunission  (P-llOO),  we  are  proposing 
to  amend  §  177.834(a)  to  require  that 
any  packaging  containing  a  hazardous 
material,  regardless  of  class  or  division, 
be  secured  against  movement  if  the 
packaging  is  not  permanently  attached 
to  a  motor  vehicle.  Additionally,  we  are 
proposing  to  incorporate  into  paragraph 
(a)  the  closely  related  requirements  in 
§  177.834(g).  to  prevent  relative  motion 
between  the  hazardous  material 
packages  themselves  and  the  vehicle 


and  to  ensiue  that  packages  that  have 
valves  or  other  fittings  be  loaded  in  a 
manner  that  minimizes  the  likelihood 
that  the  valves  or  other  fittings  will  be 
damaged  during  transportation. 
Subsequently,  paragraph  (g)  will  be 
reserved.  RSPA  agrees  with  the 
petitioner  that  seciuement  of  packages 
containing  hazardous  materials  to 
prevent  movement  in  transit  will  reduce 
damage  to  packages  and  thus,  enhance 
driver  and  public  safety. 

Based  on  our  own  initiative  and  to  be 
consistent  with  a  similar  requirement  in 
Parts  174, 175,  and  176,  we  are 
proposing  to  add  a  new  paragraph  (b) 
requiring  packages  bearing  orientation 
markings  to  be  loaded  in  such  a  way 
that  they  remain  in  the  correct  position 
indicated  by  the  markings. 

Section  177.835 

Section  177.835  prohibits  carrying  a 
Division  1.1  or  Division  1.2  explosive 
material  in  a  combination  of  vehicles  if 
the  other  vehicle  is  transporting  a 
Division  2.3  or  Division  6.1  material. 
This  requirement  is  more  restrictive 
than  the  "Segregation  Table  for 
Hazardous  Materials"  in  §  177.848(d), 
which  restricts  loading  and  transporting 
of  Division  1.1  or  1.2  explosives  with 
materials  in  Division  2.3,  Hazard  Zone 
A  or  B,  and  in  Division  6.1,  PG  I,  Hazard 
Zone  A.  For  consistency  with  the 
provisions  in  §  177.848(d),  we  are 
proposing  to  revise  §  177.835(c)(4)(iii)  to 
limit  the  segregation  restriction  to 
Division  2.3  materials  in  Hazard  Zone  A 
or  B  and  to  Division  6.1,  PG  I  materials 
in  Hazard  Zone  A.  - 

Section  177.837 

Currently,  §  177.837  does  not  permit 
the  engine  of  a  cargo  tank  motor  vehicle 
to  be  nuining  diuing  loading  and 
unloading  of  Class  3  materials.  In 
response  to  a  petition  from  Monsanto 
[P-12761,  we  are  proposing  to  amend 
paragraph  (a)  to  permit  the  diesel  engine 
of  a  cargo  tank  motor  vehicle  to  be 
nmning  during  loading  and  unloading 
of  Class  3  materials  if  the  ambient 
temperatiue  is  at  or  below  - 12  °C  (10 
°F).  The  petitioner  states  that  a  motor 
vehicle's  diesel  engine  is  very  difficult 
to  restart  if  the  engine  is  turned  off  in 
extremely  cold  weather  for  loading  or 
unloading  of  product.  The  petitioner 
believes  Uiat  the  operating  benefits  of 
leaving  a  motor  vehicle  engine  running 
in  ambient  temperatures  of  below  - 12 
°C  (10  °F)  outweigh  the  flammability 
risks.  We  concur  and  are  proposing  to 
amend  §177.837  accordingly. 

Section  177.841 

We  are  proposing  to  revise  paragraph 
(e)  to  expand  the  prohibition  of 
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transporting  packagings  bearing  or 
required  to  bear  a  POISON  or  POISON 
INHALATION  HAZARD  label  to 
include  packagings  that  are  placarded  or 
required  to  be  placarded  POISON  or 
POISON  INHALATION  HAZARD. 
Section  172.514(c)  permits  placarding  in 
lieu  of  labeling  for  certain  bulk 
packagings. 

Part  178 

Section  178.45 

We  are  proposing  to  revise  paragraph 
(h)  to  authorize  use  of  the  ASTM  E  114 
test  method  for  straight  beam 
examinations  on  the  tubular  surfaceof 
cylinders  and  tubes  as  we  stated  earlier 
in  this  preamble  in  the  discussion  to 
§171.7. 

Part  179 

New  construction  of  specification 
DOT103  and  104  tank  cars  is  no  longer 
authorized;  therefore,  we  propose  to 
remove  the  specifications  and  all 
references  to  DOT  103  and  104  tanks 
cars  from  this  part.  (Continued  use  of 
DOT  103  and  104  tank  cars  is 
authorized  in  §§173.31  and  180.507.) 

Section  179.1 

Paragraph  (a)  implies  that  only  tanks 
transporting  hazardous  materials  are 
subject  to  the  jurisdiction  of  DOT.  We 
are  proposing  to  revise  paragraph  (a)  to 
clarify  that  DOT  specification  tanks, 
even  when  they  are  transporting  non- 
regulated  commodities,  are  subject  to 
the  jurisdiction  of  DOT,  at  least  as  to  the 
tank  itself. 

Section  179.3 

We  are  proposing  to  revise  §  179.3  for 
clarity. 

Section  179.5 

We  are  proposing  to  revise  this 
section  by  removing  an  obsolete 
requirement  to  furnish  a  Certificate  of 
Construction  to  the  Department. 

Section  179.7 

We  are  proposing  to  revise  paragraph 
(f)  by  removing  an  outdated  compliance 
date. 

Section  179.100-13 

In  paragraphs  (b)  and  (c),  we  are 
proposing  to  add,  for  purposes  of 
clarification,  a  reference  to  §  173.314(j), 
which  contains  excess  flow  valve 
requirements  for  flammable  gases. 

Part  179  Subpart  D 

We  are  proposing  to  revise  the 
heading  for  Subpart  D  by  removing  the 
reference  to  DOT-103  and  DOT-104 
tank  cars. 


Section  179.200 

We  are  proposing  to  revise  the  section 
heading  by  removing  the  reference  to 
DOT-103  and  DOT-104  tank  cars. 

Section  179.200-14 

We  are  proposing  to  revise  paragraph 

(a)  by  removing  the  reference  to  DOT- 
103  and  DOT-104  tank  cars. 

Section  179.200-23 

We  are  proposing  to  revise  the  section 
heading  by  removing  the  words  "safety 
relief  and  adding  "pressure  relief  in 
their  place. 

Section  179.200-24 

We  are  proposing  to  revise  the  table 
by  removing  the  reference  to  a  DOT- 
103-W  tank  car  and  adding  a  reference 
to  DOT-lllA  tank  car  in  its  place. 

Section  179.201-1 

We  are  proposing  to  revise  the  table 
by  removing  the  entries  for  spec  DOT- 
103  and  DOT-104  tank  cars  because 
new  construction  of  specification 
DOT103  and  104  tank  cars  is  no  longer 
authorized.  (Continued  use  of  DOT  103 
and  104  tank  cars  is  authorized  in 
§§173.31  and  180.507.) 

Section  179.201-2 

Section  179.201-2  addresses 
minimum  plate  thickness  for  DOT 
specification  tank  cars  that  may  no 
longer  be  constructed.  Therefore,  we  are 
proposing  to  remove  and  reserve 
§179.201-2. 

Section  179.201-3 

We  are  proposing  to  revise  paragraph 

(b)  by  removing  the  reference  to  DOT- 
103  tank  cars. 

Part  180 

Section  180.507 

We  are  proposing  to  add  a  new 
paragraph  authorizing  the  continued  use 
of  DOT  103  and  104  tank  cars,  which 
may  no  longer  be  constructed. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866. 
Therefore,  it  was  not  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB),  and  a  regulatory  assessment  was 
not  required  for  OMB.  This  proposed 
rule  is  not  considered  to  be  significant 
under  the  Regulatory  Policies  and 
Procedures  order  issued  by  the  U.S. 
Department  of  Transportation  (44  FR 
11034)  and  therefore  a  Regulatory 


Analysis  under  the  DOT  order  is  not 
required. 

In  this  notice,  we  propose  to  amend 
miscellaneous  provisions  in  the  HMR  to 
clarify  the  provisions  and  to  relax  overly 
burdensome  requirements.  We  are  also 
responding  to  requests  from  industry 
associations  to  update  references  to 
standards  that  are  incorporated  in  the 
HMR.  For  example,  the  American 
Pyrotechnics  Association  petitioned  us 
to  incorporate  the  2001  edition  of  APA 
Standard  87-1.  (See  §  171.7  preamble 
discussion.)  These  clarifications  and 
updates  of  the  HMR  will  enhance  safety. 

Because  the  proposed  changes  clarify 
the  requirements  and  respond  to 
requests  from  industry,  we  believe  the 
impact  of  these  proposed  changes  to  be 
so  minimal  that  the  proposal  does  not 
warrant  a  regulatory  evaluation. 
However,  we  invite  public  comments  on 
any  impacts  of  proposed  changes  and 
may  revise  this  determination  as  a  result 
of  comments. 

B.  Executive  Order  13132 

This  proposed  rule  was  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  Federal  law 
expressly  preempts  State,  local,  and 
Indian  tribe  requirements,  applicable  to 
the  transportation  of  hazardous 
materials,  that  cover  certain  subjects 
and  are  not  substantively  the  same  as 
the  Federal  requirements.  49  U.S.C. 
5125(b)(1).  These  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  materials  and  requirements 
related  to  the  number,  content,  and 
placement  of  those  documents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  The  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transport  of 
hazardous  materials. 

This  proposed  rule  concerns  the 
classification,  packaging,  marking, 
labeling,  and  handling  of  hazardous 
materials,  among  other  covered  subjects. 

If  adopted  as  final,  this  rule  would 
preempt  any  State,  local,  or  Indian  tribe 
requirements  concerning  these  subjects 
unless  the  non-Federal  requirements  are 
"substantively  the  same"  (see  49  CFR 
107.202(d))  as  the  Federal  requirements. 
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Federal  hazardous  materials 
transportation  law  provides  at  49  U.S.C. 
5125(l3)(2)  that  if  RSPA  issues  a 
regulation  concerning  any  of  the 
covered  subjects,  RSPA  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
That  effective  date  may  not  be  earUer 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
RSPA  requests  comments  on  what  the 
effective  date  of  Federal  preemption 
should  be  for  the  requirements  in  this 
proposed  rule  that  concern  covered 
subjects. 

C.  Executive  Order  13175 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Considtation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  proposed  rule  does  not 
have  tribal  implications,  does  not 
impose  substantial  direct  compliance 
costs  on  Indian  tribal  governments,  and 
does  not  preempt  tribal  law,  the  funding 
and  consultation  requirements  of 
Executive  Order  13175  do  not  apply, 
and  a  tribal  summary  impact  statement 
is  not  required. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities.  An  agency  must 
conduct  a  regulatory  flexibility  analysis 
unless  it  determines  and  certifies  that  a 
rule  is  not  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would 
amend  miscellaneous  provisions  in  the 
HMR  to  clarify  provisions  based  on  our 
own  initiative  and  also  on  petitions  for 
rulemaking.  While  maintaining  safety,  it 
would  relax  certain  requirements  that 
are  overly  burdensome  and  would 
update  references  to  consensus 
standards  that  are  incorporated  in  the 

HMR. 

These  proposed  changes  are  generally 
intended  to  provide  relief  to  shippers, 
carriers,  and  packaging  manufacturers, 
including  small  entities.  In  addition,  we 
propose  to  update  references  to 
standards  that  are  incorporated  in  the 
HMR;  industry  associations, 
representing  large  and  small  entities, 
requested  this  change. 

One  proposed  change  may  have  a  cost 
impact.  The  APA,  a  trade  association  of 
the  fireworks  industry,  filed  a  petition 
requesting  that  we  update  a  reference  to 
incorporate  the  2001  edition  of  APA 
Standard  87-1.  Because  the  2001 
edition  of  the  APA  Standard  establishes 
a  limit  of  ten  inches  on  aerial  shells  for 


fireworks  that  may  be  classed  as 
Division  1.3  explosives,  our 
incorporating  the  2001  APA  standard 
would  result  in  prohibiting  shells 
greater  than  ten  inches  fi'om  being 
classed  as  Division  1.3  explosives. 
However,  shells  greater  than  ten  inches 
could  be  classed  and  approved  by  RSPA 
as  Division  1.1  explosives  without  prior 
examination.  Therefore,  it  may  be  more 
expensive  to  transport  shells  larger  than 
ten  inches;  those  shells,  however,  are 
used  only  in  very  large  shows.  The 
entities  that  may  be  affected  by  this 
change  are  five  manufacturers  of  shells 
over  ten  inches  and  approximately  fifty 
importers  of  shells  over  ten  inches. 
Some  of  these  fifty  importers  are  small 
businesses. 

The  changes  proposed  in  this  Notice 
will  enhance  safety,  and  I  certify  that 
this  proposal,  if  promulgated,  woxdd  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

E.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  person  is  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
niunber.  This  NPRM  does  not  propose 
any  new  information  collection 
biu'dens. 

F.  Unfunded  Mandates  Reform  Act 

This  proposed  rule  does  not  impose 
vmfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
biu"densome  alternative  that  achieves 
the  objectives  of  the  rule. 

G.  Environmental  Assessment 

The  National  Environmental  Policy 
Act  of  1969  (NEPA),  as  amended  (42 
U.S.C.  4321-4347)  requires  Federal 
agencies  to  consider  the  consequences 
of  major  Federal  actions  and  prepare  a 
detailed  statement  on  actions 
significantly  affecting  the  quality  of  the 
hiunan  environment.  We  developed  an 
assessment  to  consider  the  effects  of 
these  revisions  on  the  environment  and 
determine  whether  a  more 
comprehensive  environmental  impact 
statement  may  be  required.  We  have 
tentatively  concluded  that  there  are  no 
significant  environmental  impacts 
associated  with  this  proposed  rule. 
Interested  parties,  however,  are  invited 
to  review  the  Environmental 
Assessment  available  in  the  docket  and 
to  comment  on  what  environmental 
impact,  if  any,  the  proposed  regulatory 
changes  would  have. 


H.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Education,  Hazardous  materials 
transportation,  Hazardous  waste, 
Labeling,  Markings,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers,  Radioactive 
materials,  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  177 

Hazardous  materials  transportation, 
Motor  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  178 

Hazardous  materials  transportation. 
Motor  vehicle  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  179 

Hazardous  materials  transportation. 
Railroad  safety,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Motor  carriers.  Motor  vehicle  safety. 
Packaging  and  containers.  Railroad 
safety.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  would  be  amended  as 
follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

2.  In  §  171.7,  in  the  paragraph  (a)(3) 
table: 
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a.  Under  the  entry  "American 
Pyrotechnics  Association  (APA),"  the 
entry  would  be  revised; 

b.  Under  the  entry  "American  Society 
for  Testing  and  Materials,"  a  new  entry 
would  be  added  in  appropriate 
alphabetical  order; 

c.  Under  the  entry  "Association  of 
American  Raihoads,"  the  first  entry 


would  be  removed  and  the  second  entry 
would  be  revised; 

d.  Under  the  entry  "Chlorine  Institute, 
Inc.,"  two  new  entries  would  be  added 
in  appropriate  alphabetical  order; 

e.  Under  the  entry  "Compressed  Gas 
Association,  Inc.,"  the  address  and  four 
entries  would  be  revised; 


f.  Under  the  entry  "National  Fire 
Protection  Association,"  the  entry 
would  be  revised. 

The  revisions  and  additions  would 
read  as  follows: 

§171.7    Reference  material. 

(a)  *  *  * 

(3)  Table  of  material  incorporated  by 
reference.  *  *  * 


Source  and  name  of  material 


49  CFR  reference 


American  Pyrotechnics  Association  (APA) 

******* 

APA  Standard  87-1,  Standard  for  Construction  and  Approval  for  Transportation  of  Fireworks,     173.56 
Novelties,  and  Theatrical  Pyrotechnics,  December  1 ,  2001  version. 

*  *  *  jt  •  *  • 

American  Society  for  Testing  and  Materials 

*  *  •  *  *'  *  *  . 

ASTM  E  114-95  Standard  Practice  for  Ultrasonic  Pulse-Echo  Straight-Beam  Examination  by  the    178.45 
Contact  Method. 

Association  of  American  Railroads 

AAR  Manual  of  Standards  and  Recommended  Practices,  Section  C-Part  ill.  Specification  for    173.31,     174.63,     179.6,     179.7,     179.12, 
Tank  Cars,  Specification  M-1002,  December  2000.  179.15,  179.16,  179.20,  179.22,  179.100, 

179.101,  179.10?,  179.103,  179.200, 
179.201,  179.220,  179.300,  179.400, 
180.509,  180.513,  180.515,  180.517. 

*  *  *  •  *  '  *  * 

Chlorine  Institute,  Inc. 

Chlorine  Institute  Emergency  Kit  "A"  for  100-lb.  &  150-lb.  Chlorine  Cylinders  (with  the  exception  of    173.3 

repair  method  using  Device  8  for  side  leaks). 
Chlorine  Institute  Emergency  Kit  "B"  for  Chlorine  Ton  Containers  (with  the  exceptwn  of  repair    173.3 

method  using  Device  9  for  side  leaks). 

*  *  *  *  *  •  * 

Compressed  Gas  Association,  Inc.,  4221  Walney  Road,  Chantilly,  VA  20151-2923 

*  ****•* 

CGA  Pamphlet  C-6.2,  Guidelines  for  Visual  Inspection  and  Requalification  of  Fiber  Reinforced    173.34 
High  Pressure  Cylinders,  1996. 

CGA  Pamphlet  C-11,  Recommended  Practrees  for  Inspection  of  Compressed  Gas  Cylinders  at    178.35 
Time  of  Manufacture,  2001 . 

*  *  *  .  *  *  •  * 

CGA  Pamphlet  C-13,  Guidelines  for  Periodic  Visual  Inspection  and  Requalification  of  Acetylene    173.34,  173.303. 
Cylinders,.  2000. 

CGA  Pamphlet  S-1.1,  Pressure  Relief  Device  Standards— Part  1— Cylinders  for  Compressed    173.34 
Gases,  2001  (with  the  exception  of  paragraph  9.1.1.1). 

******* 

National  Fire  Protection  Association 


NFPA  58-Liquefied  Petroleum  Gas  Code,  2001— 173.315 
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3.  In  §  171.15,  a  new  paragraph  (d) 
would  be  added  to  read  as  follows: 

§  1 71 .1 5    Immediate  notification  of  certain 
hazardous  materials  incidents. 

*         *        *        *        * 

(d)  Special  reporting  requirements  for 
railroad  transportation.  Whenever  a 
tank  car  containing  hydrogen  chloride 
refrigerated  liquid  or  flammable 
cryogenic  liquid  is  not  received  by  the 
consignee  within  20  days  from  the  date 
of  shipment,  the  person  with  knowledge 
(shipper  or  carrier)  shall  notify  the 
Federal  Raifroad  Administration, 


Hazardous  Materials  Division,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001,  202-493- 
6247  or  202-493-6244  (day);  202-267- 
2100  (night). 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

4.  The  authority  citation  for  part  172 
would  continue  to  read  as  follows: 


Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

5.  In  §  172.101,  the  Hazardous 
Materials  Table  would  be  amended  by 
adding  and  revising,  in  the  appropriate 
alphabetical  sequence,  the  following 
entries  to  read  as  follows: 


X 


'^ 
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6.  In  §  172.504.  peiragraph  (d)  would 
be  revised  to  read  as  follows: 

§172.504    General  placarding 
requirements. 

*         *         *         *         * 

(d)  Exception  for  empty  non-bulk 
packages.  Except  for  hazardous 
materials  subject  to  §  172.505,  a  non- 
bulk  packaging  that  contains  only  the 
residue  of  a  hazardous  material  covered 
by  Table  2  of  paragraph  (e)  of  this 
section  need  not  be  included  in 
determining  placarding  requirements. 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

7.  The  authority  citation  for  part  173 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  44701;  49 
CFR  1.45,  1.53. 

8.  In  §  173.3,  a  new  paragraph  (d) 
would  be  added  to  read  as  follows: 

§173.3    Packaging  and  exceptions. 

***** 

(d)  Emergency  transportation  of  DOT 
3A480  or  3AA480  specification 
cylinders  and  DOT  105A500  multi-unit 
tank  car  tanks.  (1)  A  DOT  3A480  or 
DOT  3AA480  specification  cylinder 
containing  Chlorine  or  Sulphur  dioxide 
that  has' developed  a  leak  in  a  valve  or 
fusible  plug  may  be  repaired 
temporarily  by  trained  personnel  using 
a  Chlorine  Institute  Kit  "A"  and  be 
transported  by  private  or  contract  carrier 
one  time,  one  way  from  the  point  of 
discovery  to  a  proper  facility  for 
discharge  and  examination. 

(2)  A  DOT  106A500  specification 
multi-unit  tank  car  tank  containing 
Chlorine  or  Sulphur  dioxide  that  has 
developed  a  leak  in  the  valve  or  fusible 
plug  may  be  temporarily  repaired  by 
trained  personnel  using  a  Chlorine 
Institute  Kit  "B"  and  be  transported  by 
private  or  contract  carrier  one  time,  one 
way  from  the  point  of  discovery  to  a 
proper  facility  for  discharge  and 
examination. 

(3)  Training  for  personnel  making  the 
repairs  in  paragraphs  {d){l)  and  (d)(2)  of 
this  section  must  include: 

(i)  Proper  use  of  the  devices  and  tools 
in  the  applicable  kits; 


(ii)  Use  of  respiratory  equipment  and 
all  other  safety  equipment;  and 

(iii)  Knowledge  of  the  properties  of 
chlorine  and  sulphur  dioxide. 

9.  In  §  173.12,  paragraph  (c) 
introductory  text  would  be  revised  to 
read  as  follows: 

§  1 73.1 2    Exceptions  for  shipments  of 
waste  materials. 

***** 

(c)  Reuse  of  packagings.  A  previously 
used  packaging  may  be  reused  for  the 
shipment  of  waste  material  transported 
for  disposal  or  recovery,  not  subject  to 
the  reconditioning  and  reuse  provisions 
contained  in  §  173.28  and  part  178  of 
this  subchapter,  under  the  following 
conditions: 
***** 

10.  In  §  173.29,  paragraph  (c) 
introductory  text  would  be  revised  to 
read  as  follows: 

§173.29    Empty  packagings. 

***** 

(c)  Except  for  hazardous  materials 
subject  to  §  172.505,  a  non-bulk 
packaging  containing  only  the  residue  of 
a  hazardous  material  covered  by  table  2 
of  §  1 72.504  of  this  subchapter^ 
***** 

11.  In  §  173.31,  a  new  paragraph  (a)(7) 
would  be  added  and  peiragraph  (b)(2)(ii) 
and  the  last  sentence  of  paragraph  (b)(5) 
would  be  revised  to  read  as  follows: 

§  1 73.31    Use  of  tank  cars. 

r„^  *   *   * 

(7)  A  DOT  103  or  DOT  104  tank  car 
may  continue  to  be  used  for  the 
transportation  of  a  hazardous  material  if 
it  meets  the  requirements  of  this 
subchapter;  however,  no  new 
construction  is  authorized. 

(b)*  *  * 

(2)  *   *   * 

(ii)  A  single-unit  tank  car  transporting 
a  Division  6.1  PG  I  or  II,  or  Class  2,  3, 
or  4  material  must  have  a  reclosing 
pressure  relief  device.  However,  a 
single-unit  tank  car  built  before  January 
1, 1991,  and  equipped  with  a  non- 
reclosing  pressure  relief  device  may  be 
used  to  transport  a  Division  6.1  PG  I  or 
II  material  or  a  Class  4  liquid  provided 
such  materials  do  not  meet  the 
definition  of  a  material  poisonous  by 
inhalation. 


Table  of  Packing  Methods 


(b)  *  *  * 

(5)  *  *  *  Tank  cars  modified  before 
July  1,  1996,  may  conform  to  the 
bottom-discontinuity  protection 
requirements  of  Appendix  Y,  instead  of 
paragraphs  E9.00  or  ElO.OO  of  the  AAR 
Specifications  for  Tank  Cars. 


§173.35    [Amended] 

12.  In  §  173.35,  in  paragraph  (b),  the 
wording  "Initial  use  and  reuse  of  IBCs." 
would  be  removed  and  the  wording 
"Initial  use  and  reuse  of  IBCs.  (Also  see 
§  180.352  of  this  subchapter.)"  would  be 
added  in  its  place. 

13.  In  §  173.50,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§  1 73.50    Class  1  — Definitions. 

(a)  Explosive.  For  the  purposes  of  this 
subchapter,  an  explosive  means  any 
substance  or  article,  including  a  device, 
which  is  designed  to  function  by 
explosion  (i.e.,  an  extremely  rapid 
release  of  gas  and  heat)  or  which,  by 
chemical  reaction  within  itself,  is  able 
to  function  in  a  similar  manner  even  if 
not  designed  to  function  by  explosion, 
unless  the  substance  or  article  is 
otherwise  classed  under  the  provisions 
of  this  subchapter.  The  term  includes  a 
pyrotechnic  substance  or  article,  imless 
the  substance  or  article  is  otherwise 
classed  under  the  provisions  of  this 
subchapter. 

14.  In  §  173.54,  paragraph  (c)  would 
be  revised  to  read  as  follows: 

§  1 73.54    Forbidden  explosives. 

***** 

(c)  A  leaking  or  damaged  package  or 
'article  containing  an  explosive. 

***** 

15.  In  §  173.62,  paragraph  (c) 
introductory  text  and  in  the  Table  of 
Packing  Methods,  in  colunm  1,  Packing 
Instructions  132(a)  and  132(b)  would  be 
revised  to  read  as  follows: 

§  1 73.62    Specific  packaging  requirements 
for  explosives. 


(c)  Explosives  must  be  packaged  in 
accordance  with  the  following  table: 


Packing  instruction 


inner  packagings 


Intermediate  pack- 
agings 


Outer  packagings 
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Table  of  Packing  Methods — Continued    • 


Packing  instruction 


Inner  packagings 


Intennediate  pack- 
agings 


Outer  packagings 


132(a)  For  articles  consisting  of  closed  metal, 
plastics  or  fiberboard  casings  that  contain 
detonating  explosives,  or  consisting  of  plas- 
tics-bonded detonating  explosives.. 

132(b)  For  articles  without  closed  casings 


Not  necessary  Not  necessary 


Receptacles  fiber- 
board  metal  plastics 
Sheets  paper  plas- 
tics. 


Not  necessary 


Boxes — steel  (4A);  aluminum  (48);  wood, 
natural,  ordinary  (4C1);  wood,  natural,  sift 
proof  walls  (4C2):  plywood  (4D);  reconsti- 
tuted wood  (4F);  fibertward  (4G):  plastics, 
solid  (4H2). 

Boxes  steel  (4A);  aluminum  (4B);  wood,  nat- 
ural, ordinary  (4C1):  wood,  natural,  sift 
proof  walls  (4C2);  plywood  (4D);  reconsti- 
tuted wood  (4F),  fibertxard  (4G);  plastics, 
solkJ  (4H2). 


§173.314    [Amended] 

16.  In  §  173.314,  the  following 
changes  would  be  made:a.  Paragraph 
(g)(1)  would  be  removed  and  reserved; 

b.  In  paragraph  (k),  the  wording 
"safety  relief  would  be  removed  and 
the  wording  "reclosing  pressure  relief 
added  in  its  place; 

c.  In  paragraph  (m),  the  wording 
"safety  relief  would  be  removed  and 
the  wording  "reclosing  pressiu^  relief 
added  each  place  it  appears,  and  in  the 
last  sentence,  the  wording  "Safety 


relief  would  be  removed  and  the 
wording  "Reclosing  pressure  relief 
added  in  its  place. 

17.  In  §  173.315,  paragraphs  (j)(2)  and 
(k)(4)  would  be  revised  and  in  the 
paragraph  (n)(l)  table,  paragraph  (vi) 
would  be  added  to  read  as  follows: 

§  1 73.31 5    Compressed  gases  in  cargo 
tanks  and  portable  tanks. 

***** 

(2)  Each  container  must  be  equipped 
with  safety  devices  in  compliance  with 


the  requirements  for  safety  devices  on 
containers  as  specified  in  NFPA  58. 
***** 

(k)*  *  * 

(4)  It  must  conform  to  the  applicable 
provisions  of  NFPA  58,  except  to  the 
extent  that  provisions  in  NFPA  58  are 
inconsistent  with  requirements  in  parts 
178  and  180  of  this  subchapter. 
***** 

In)  Emergency  discharge  control  for 
cargo  tank  motor  vehicles  in  liquefied 
compressed  gas  service. — (1)  *  *  * 


§1 73.31 5(n)(1)C) 


Material 


Delivery  sen/ice 


Required  emergency  discharge  control  ca- 
pability 


(vi) 


Division  2.2  materials  witti  a  subskjiary 
hazard,  Division  2.1  materials,  and  an- 
hydrous ammonia  in  a  cargo  tank  with  a 
capacity  of  greater  than  13,247.5L 
(3,500  water  gallons). 


Both  metered  delivery  and  other 
than  metered  delivery  service. 


Paragraph  (n)(2)  of  this  section,  provkJed 
the  system  operates  for  both  metered 
and  other  than  metered  deliveries;  oth- 
erwise, paragraphs  (n)(2)  and  (n)(3)  of 
this  section. 


§173.319    [Amended] 

18.  hi  §  173.319,  paragraph  (a)(3) 
would  be  removed  and  reserved. 

19.  In  §  173.320,  paragraph  (a)(2) 
would  be  revised  to  read  as  follows: 

§  173.320    Cryogenic  liquids,  exceptions. 

(a)*  *  * 

(2)  Subparts  A,  B,  C,  D,  G  and  H  of 
part  172,  (§§  174.24  for  rail  and  177.817 
for  highway)  and  in  addition,  part  1 72 
in  its  entirety  for  oxygen. 


PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

20.  The  authority  citation  for  part  177 
would  continu'e  to  read  as  follows: 

Authority  :49  U.S.C.  5101-5127;  49  CFR 
1.53. 


21.  In  §  177.834,  paragraph  (a)  would 
be  revised,  a  new  paragraph  (b)  would 
be  added,  and  paragraph  (g)  would  be 
reserved,  to  read  as  follows: 

§177.834    General  requirements. 

(a)  Packages  secured  in  a  motor 
vehicle.  Any  package  containing  any 
hazardous  material,  not  permanently 
attached  to  a  motor  vehicle,  must  be 
secured  against  movement,  including 
relative  motion  between  packages, 
within  the  vehicle  on  which  it  is  being 
transported,  under  conditions  normally 
incident  to  transportation.  Packages 
having  valves  or  other  fittings  must  be 
loaded  in  a  manner  to  minimize  the 
likelihood  of  their  damage  during 
transportation. 

(b)  Each  package  containing  a 
hazardous  material  bearing  package 
orientation  markings  prescribed  in 

§  172.312  of  this  subchapter  must  be 
loaded  on  a  transport  vehicle  or  within 


a  freight  container  in  accordance  with 
such  markings  and  must  remain  in  the 
correct  position  indicated  by  the 
markings  during  transportation. 

***** 

(g)  [Reserved) 

***** 

22.  In  §  177.835,  the  section  heading 
and  paragraph  (c)(4)(iii)  would  be 
revised  to  read  as  follows: 

§177.835    Class  1  materials. 

***** 

(c)*  *  * 

(4)*    *    * 

(iii)  Division  2.3,  Hazard  Zone  A  or 
Hazard  Zone  B  materials  or  Division  6.1, 
PG  I,  Hazard  Zone  A  materials,  or 
***** 

23.  In  §  177.837,  the  section  heading 
and  paragraph  (a)  would  be  revised  to 
read  as  follows: 
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§177.837    Class  3  materials. 

*  *        *        *        » 

(a)  Engine  stopped.  Unless  the  engine 
of  a  cargo  tank  motor  vehicle  is  to  be 
used  for  the  operation  of  a  pump,  Class 
3  material  may  not  be  loaded  into,  or  on, 
or  unloaded  from  any  cargo  tank  motor 
vehicle  while  the  engine  is  running.  The 
diesel  engine  of  a  cargo  tank  motor 
vehicle  may  be  left  running  during  the 
loading  and  unloading  of  a  Class  3 
material  if  the  ambient  temperature  is  at 
or.  below  -12°C(10°F). 

*  *        *        *      "  * 

24.  In  §  177.841.  the  section  heading 
and  paragraph  {e)(l)  would  be  revised  to 
read  as  follows: 

§  1 77.841     Division  6.1  and  Division  2.3 
materials. 

***** 

(e)*  *  * 

(1)  Except  as  provided  in  paragraph 
{e){3)  of  this  section,  bearing  or  required 
to  bear  a  POISON  or  POISON 
INHALATION  HAZARD  label  or 
placard  in  the  same  motor  vehicle  with 
material  that  is  marked  as  or  known  to 
be  foodstuffs,  feed  or  edible  material 
intended  for  consumption  by  humans  or 
animals  unless  the  poisonous  material  is 
packaged  in  accordance  with  this 
subchapter  and  is: 


PART  178— SPECIFICATIONS  FOR 
PACKAGINGS 

25.  The  authority  citation  for  part  178 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

26.  In  §  178.45.  in  paragraph  (h) 
introductory  text,  the  first  sentence 
would  be  revised  to  read  as  follows: 

§  1 78.45    Specification  3T  seamless  steel 
cylinder. 

***** 

(h)  Ultrasonic  examination.  After  the 
hydrostatic  test,  the  cylindrical  section 
of  each  vessel  must  be  examined  in 
accordance  with  ASTM  Standard  E  213 
for  shear  wave  and  E  114  for  straight 
beam  (see  §  171. 7of  this  subchapter.) 


PART  179— SPECIFICATION  FOR 
TANK  CARS 

27.  The  authority  citation  for  part  179 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

28.  In  §  179.1,  paragraph  (a)  would  be 
revised  to  read  as  follows: 


§179.1    General. 

(a)  This  part  prescribes  the 
specifications  for  tanks  that  are  to  be 
mounted  on  or  form  part  of  a  tank  car 
and  which  are  to  be  marked  with  a  DOT 
specification. 
***** 

29.  In  179.3,  paragraphs  (b)  and  (c) 
would  be  revised  to  read  as  follows: 

§  1 79.3    Procedure  for  securing  approval. 

***** 

(b)  When,  in  the  opinion  of  the 
Committee,  such  tanks  or  equipment  are 
in  compliance  with  the  requirements  of 
this  subchapter,  the  application  will  be 
approved. 

(c)  When  such  tanks  or  equipment  are 
not  in  compliance  with  the 
requirements  of  this  subchapter,  the 
Committee  may  recommend  service 
trials  to  determine  the  merits  of  a 
change  in  specifications.  Such  service 
trials  may  be  conducted  only  if  the 
builder  or  shipper  applies  for  and 
obtains  an  exemption. 

30.  §  179.5  would  be  amended  as 
follows: 

a.  In  paragraph  (a),  the  wording 
"owner,  the  Department,  and"  would  be 
removed  and  the  wording  "owner  and" 
added  in  its  place; 

b.  In  paragraph  (b),  the  last  sentence 
would  be  removed; 

c.  In  paragraph  (d),  in  the  first 
sentence,  the  word  "Secretary"  would 
be  removed  and  the  wording  "Executive 
Director — Tank  Car  Safety,  AAR"  added 
in  its  place  emd  in  the  second  sentence, 
the  wording  "Bureau  of  Explosives" 
would  be  removed  and  the  wording 
"Executive  Director — Tank  Car  Safety, 
AAR"  added  in  its  place;  and 

d.  Paragraph  (c)  would  be  revised  to 
read  as  follows: 

§  1 79.5    Certificate  of  construction. 

***** 

(c)  If  the  owner  elects  to  furnish 
service  equipment,  the  owner  shall 
furnish  the  Executive  Director — Tank 
Car  Safety,  AAR,  a  report  in  prescribed 
form,  certifying  that  the  service 
equipment  complies  with  all  the 
requirements  of  the  specifications. 
***** 

31.  In  §  179.7,  paragraph  (f)  would  be 
revised  to  read  as  follows: 

§  179.7    Quality  assurance  programs. 

***** 

(f)  No  tank  ceir  facility  may 
manufacture,  repair,  inspect,  test, 
qualify  or  maintain  tank  cars  subject  to 
requirements  of  this  subchapter,  unless 
it  is  operating  in  conformance  with  a 
quality  assiu-ance  program  and  written 
procedures  required  by  paragraphs  (a) 
and  (b)  of  this  section. 


§179.100-13    [Amended] 

32.  In  §  179.100-13,  in  paragraphs  (b) 
and  (c),  the  wording  "except  as 
prescribed  in  §  179.102  or  §  179.130" 
would  be  removed  and  the  wording 
"except  as  prescribed  in  §§  173.314(j), 
179.102  or  179.103"  added  in  its  place. 

33.  In  Subpart  D,  the  heading  for 
Subpart  D  would  be  revised  to  read  as 
follows: 

Subpart  D — Specifications  for  Non- 
pressure  Tank  Car  Tanks  (Classes 
DOT-1 1 1  AW  and  1 1  SAW) 

***** 

34.  In  §  179.200,  the  section  heading 
would  be  revised  to  read  as  follows: 

§179.200    General  specifications 
applicable  to  non-pressure  tank  car  tanks 
(Class  DOT-1 11). 


§179.200-14    [Amended] 

35.  In  §  179.200-14,  in  paragraph  (a), 
the  wording  ",  or  in  a  dome  for  Class 
DOT-1 03  and  104  type  cars"  would  be 
removed  and  paragraph  (f)  would  be 
removed. 

§179.200-23    [Amended] 

36.  In  §  179.200-23,  the  section 
heading  would  be  amended  by 
removing  the  word  "safety"  and  adding 
the  word  "pressure"  in  its  place. 

§179.200-24    [Amended] 

37.  In  §  179.200-24,  in  the  table, 
column  2  would  be  amended  by 
removing  the  wording  "DOT-103-W" 
and  adding  the  wording  "DOT  lllA"  in 
its  place. 

§179.201-1    [Amended] 

38.  In  §  179.201-1,  the  table  would  be 
amended  by  removing  the  entries  for 
DOT  specification  103A-ALW,  103AW, 
103ALW,  103ANW,  103BW,  103CW, 
103DW,  103EW,  103W,  and  104W  tank 
cars. 

§  1 79.201  -2    [Removed  and  Reserved] 

39.  Section  179.201-2  would  be 
removed  and  reserved. 

§179.201-3    [Amended] 

40.  In  §  179.201-3,  in  paragraph  (b), 
the  wording  "DOT-103B,  103BW, 
111A60W5"  would  be  removed  and  the 
wording  "DOT-1 11 A60W5"  added  in 
its  place. 

41.  In  §  179.201-6,  the  following 
changes  would  be  made: 

a.  In  paragraph  (a),  the  wording 
"103ALW,  103DW,  103W,"  would  be 
removed; 

b.  In  paragraph  (b),  the  wording 
"103BW,"  would  be  removed; 

c.  In  paragraph  (c),  the  wording 
"DOT-103CW,  103DW,  103EW,"  would 
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be  removed  and  the  word  "DOT"  added 
in  its  place;  and 
d.  Paragraph  (d)  would  be  removed. 

PART  180— CONTINUING 
QUALIFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

42.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5151-5127;  49  CFR 
1.53. 


43.  hi  §  180.507,  a  new  paragraph 
(b)(5)  would  be  added  to  read  as 
follows: 

§  1 80.507    Qualification  of  Xank  cars. 


(b)*  *  * 

(5)  Specification  DOT  103A-ALW, 
103AW,  103ALW,  103ANfW,  103BW, 
103CW,  103DW,  103EW,  and  104W  tank 


cars  ma^'  continue  in  use,  but  new 
construction  is  nul  authorized. 

Issued  in  Washington,  DC  on  January  7, 
2003,  under  authority  delegated  in  49  P.FR 
part  106. 

Robert  A.  McGuire, 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  03-580  Filed  1-17-03;  8:45  am) 
BttXING  CODE  4810-60-f> 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Food  Distribution  Program: 
Substitution  of  Donated  Beef  and  Pork 
With  Commercial  Beef  and  Pork 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
Food  and  Nutrition  Service's  (FNS) 
intent  to  continue  to  provide  processors 
with  an  opportimity  to  participate  in  a 
demonstration  project  to  test  program 
changes  in  the  State  processing 
program.  In  the  demonstration  project, 
selected  processors  will  be  allowed  to 
substitute  donated  beef  and  pork 
supplied  by  the  Department  of 
Agriculture  (the  Department,  or  USDA) 
with  commercial  beef  and  pork. 
Commercial  beef  and  pork  used  in  the 
demonstration  project  must  meet  the 
same  specifications  required  of  USDA 
donated  beef  and  pork.  Currently,  there 
are  no  processors  in  the  demonstration 
project  substituting  donated  beef  and 
pork  with  commercial  beef  and  pork. 
The  demonstration  project  will  continue 
through  June  30,  2005;  proposals  for 
approval  to  pjulicipate  must  be 
submitted  to  FNS  by  April  30.  2004. 
Through  the  demonstration  project,  the 
Department  hopes  to  determine  if 
allowing  this  type  of  substitution  will 
result  in  increased  participation  of 
processors,  and  provide  a  greater  variety 
of  processed  end  products  to  recipient 
agencies  in  a  more  timely  manner  and/ 
or  at  lower  costs. 

DATES:  The  proposals  described  in  this 
notice  may  be  submitted  to  FNS  through 
April  30,  2004.  The  demonstration 
project  runs  until  June  30,  2005. 

ADDRESSES:  Proposals  should  be  sent  to 
Director,  Food  Distribution  Division, 
Food  and  Nutrition  Service,  U.S. 
Department  of  Agriculture.  Park  Office 


Center,  Room  504.  3101  Park  Center 
Drive.  Alexandria,  Virginia  22302-1594. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Brothers,  Schools  and  Institutions 
Branch,  at  (703)  305-2668. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
not  significant  and  therefore  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
10.550  and  is  subject  to  the  provisions 
of  Executive  Order  12372.  which 
requires  intergovermnental  consultation 
with  State  and  local  officials  (7  CFR  Part 
3015.  Subpart  V  emd  final  rule-related 
notices  published  at  48  FR  29114.  June 
24.  1983  and  49  FR  22675.  May  31. 
1984). 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  is  thus  exempt  from  the 
provisions  of  that  Act. 

Background 

Food  Distribution  Program  regulations 
under  7  CFR  250.30  establish  the  terms 
and  conditions  under  which 
distributing  agencies,  subdistributing 
agencies,  and  recipient  agencies  may 
enter  into  contracts  with  conmiercial 
firms  for  the  processing  of  USDA 
donated  foods  under  the  State 
processing  program,  and  prescribe  the 
minimum  requirements  to  be  included 
in  such  contracts.  Section  250.30(f)(1) 
allows  for  the  full  or  limited 
substitution  of  certain  donated  food 
items  with  commercial  foods,  with  the 
exception  of  beef  and  pork.  Processors 
have  stated  that  the  regulations 
prohibiting  the  substitution  of  donated 
beef  and  pork  reduce  the  quantity  of 
donated  beef  and  pork  they  are  able  to 
accept  and  process  during  a  given 
period.  Processors  tend  to  schedule 
production  around  deliveries  of  the 
.  donated  beef  and  pork,  which  decreases 
their  flexibility  in  providing  end 
products  to  recipients.  Some  processors 
must  schedule  production  around 
deliveries  of  donated  beef  and  pork  for 
up  to  30  States.  Vendors  do  not  always 
deliver  donated  beef  and  pork  to  the 


processors  as  scheduled,  causing  delays 
in  production.  These  delays  may  be 
alleviated  if  processors  can  replace 
donated  beef  and  pork  with  their 
commercial  beef  and  pork. 

Demonstration  Project 

7  CFR  250.30(t)  authorizes  FNS  to 
waive  any  of  the  requirements 
contained  in  food  distribution 
regulations  under  7  CFR  part  250  for  the 
purpose  of  conducting  demonstration 
projects  to  test  program  changes 
designed  to  improve  the  State 
processing  of  donated  foods.  In 
accordance  with  this  regulatory 
authority,  the  Department  waived  the 
regulatory  restriction  imder  7  CFR 
250.30(f)(1)  to  conduct  a  demonstration 
project  fi'om  June  30.  2001  to  June  30. 
2003,  that  provided  the  opportimity  for 
selected  processors  to  substitute 
donated  beef  and  pork  with  commercial 
beef  and  pork  in  the  State  processing 
program.  Through  the  demonstration 
project,  announced  on  May  30,  2001,  at 
66  FR  29282,  FNS  hoped  to  determine 
if  the  waiver  of  the  regulations  would 
increase  the  number  of  processors 
participating  in  the  State  processing 
program,  and  whether  it  would  increase 
the  quantity  of  donated  beef  and  pork 
that  each  processor  accepts  for 
processing.  Additionally,  FNS  sought  to 
determine  if  the  expected  increases  in 
competition,  and  in  the  quantities  of 
donated  beef  and  pork  accepted  for 
processing,  would  enable  processors  to 
function  more  efficiently,  resulting  in 
the  production  of  a  greater  variety  of 
processed  end  products  more  quickly 
and/or  at  lower  costs.  To  date,  no 
processors  have  taken  the  opportunity 
to  substitute  donated  beef  and  pork  with 
commercial  beef  and  pork  in  the 
demonstration  project. 

Continuation  of  Demonstration  Project 

The  Department  has  decided  to 
continue  to  provide  processors  with  the 
opportunity  to  participate  in  the 
demonstration  project  through  June  30. 
2005.  Processors  approved  to  participate 
would  be  allowed  to  substitute  donated 
beef  and  pork  with  commercial  beef  and 
pork.  Witfi  the  exception  of  the  waiver 
of  the  prohibition  on  substitution  of 
donated  beef  and  pork  in  Section 
250.30(f)(1).  all  regulatory  and  contract 
requirements  continue  to  apply,  and 
must  be  met  by  processors  participating 
in  the  demonstration  project.  Program 
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regulations  relating  to  the  processing  of 
donated  meat  products  apply  to  the 
substituted  beef  and  pork  in  the 
demonstration  project.  Section  250.30(g) 
requires  that  when  donated  meat  or 
poultry  products  are  processed,  or  when 
any  commercial  meat  or  poultry  product 
is  incorporated  into  an  end  product 
containing  one  or  more  donated  foods, 
all  of  the  processing  must  be  performed 
in  plants  under  continuous  Federal 
meat  or  poultry  inspection,  or 
continuous  State  meat  or  poultry 
inspection  in  States  certified  to  have 
programs  at  least  equal  to  the  Federal 
inspection  programs.  In  addition  to 
Food  Safety  Inspection  Service  (FSIS) 
inspection,  all  donated  meat  and 
poultry  processing  must  be  performed 
under  Agricultiual  Marketing  Service 
(AMS)  acceptance  service  grading.  The 
following  basic  requirements  will  apply 
to  the  demonstration  project: 

•  As  with  the  processing  of  donated 
beef  and  pork  into  end  products,  AMS 
graders  must  monitor  the  process  of 
substituting  commercial  beef  and  pork 
to  ensure  program  integrity  is 
maintained. 

•  Only  bulk  beef  and  pork  delivered 
by  USDA  vendors  to  the  processor  will 
be  eligible  for  substitution.  No 
backhauled  product  will  be  eligible. 
(Backhauled  product  is  typically  frozen 
beef  and  pork  in  10  pound  chubs 
delivered  to  schools  which  may  be  sent 
to  processors  for  further  processing  at  a 
later  time.) 

•  Commercial  beef  and  pork 
substituted  for  donated  beef  and  pork 
must  be  certified  by  an  AMS  grader  as 
complying  writh  the  same  product 
specifications  as  the  donated  beef  and 
pork.  USDA  specifications  relative  to 
acceptable  tolerance  levels  for  specific 
microorganisms  must  be  met.  The  age  of 
any  commercial  product  that  is  used  in 
substitution  for  donated  food  may  not 
exceed  six  months. 

•  Substitution  of  commercial  beef  and 
pork  may  occiu'  in  advance  of  the  actual 
receipt  of  the  donated  beef  and  pork  by 
the  processor.  Should  a  processor 
choose  to  use  the  substitution  option 
prior  to  the  purchase  of  the  product  by 
USDA,  the  processor  must  assiune  all 
risks.  Any  variation  between  the  amount 
of  commercial  beef  and  pork  substituted 
and  the  amount  of  donated  beef  and 
pork  received  by  the  processor  will  be 
adjusted  according  to  guidelines 
^mished  by  USDA. 

•  Any  donated  beef  and  pork  not 
used  in  end  products  because  of 
substitution  must  only  be  used  by  the 
processor  in  other  commercial 
processed  products  and  cannot  be  sold 
as  an  intact  unit.  However,  it  may  be 
used  to  fulfill  other  USDA  contracts. 


provided  all  terms  of  the  other  contract 
are  met. 

•  The  only  regulatory  provision  or 
State  processing  contract  term  affected 
by  the  demonstration  project  is  the 
prohibition  on  substitution  of  beef  and 
pork  (Section  250.30(f)(1)  of  the 
regulations).  All  other  regulatory  and 
contract  requirements  remain 
unchanged  and  must  still  be  met  by 
processors  participating  in  the 
demonstration  project. 

Processors  must  submit  proposals  to 
obtain  approval  for  participation  in  the 
demonstration  project  by  April»30,  2004. 
The  written  proposals  must  describe 
how  processors  plan  to  carry  out  the 
substitution  while  complying  with  the 
above  conditions.  Proposals  must 
include: 

(1)  A  step-by-step  description  of  how 
production  will  be  monitored;  and, 

(2)  A  complete  description  of  the 
records  that  will  be  maintained  for  (a) 
the  commercial  beef  and  pork 
substituted  for  the  donated  beef  and 
pork  and  (b)  the  disposition  of  the 
donated  beef  and  pork  delivered  by 
USDA. 

All  proposals  will  be  reviewed  by 
representatives  of  FNS*  Food 
Distribution  Division,  and  pi  the  AMS 
Livestock  Division's  Commodity 
Procurement  Branch  and  Grading 
Branch.  Companies  approved  for 
participation  in  the  demonstration 
project  will  be  required  to  enter  into  an 
agreement  with  FNS  and  AMS  that 
authorizes  the  processor  to  substitute 
donated  beef  and  pork  with  commercial 
bulk  beef  and  pork  in  fulfilling  any 
ciirrent  or  future  State  processing 
contracts  during  the  demonstration 
project  period.  However,  participation 
in  the  demonstration  project  will  not 
ensure  that  processors  will  be  awarded 
any  State  processing  contracts. 

Dated:  January  13,  2003. 
Roberto  Salazar, 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  03-1253  Filed  1-17-03;  8:45  am] 
BILUNG  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

West  Fortt  Kickapoo  River  Watershed, 
Vernon  County,  Wisconsin 

agency:  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Enviroimiental  Policy 


Act  of  1969;  the  Council  on  , 

Enviromnental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
West  Fork  Kickapoo  River  Watershed, 
Vernon  Coimty,  Wisconsin. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Krapf,  Water  Resomces  Staff  Leader, 
Natiu-al  Resources  Conservation  Service, 
6515  Watts  Road,  Suite  200,  Madison, 
Wisconsin.  53719.  Telephone  (608) 
276-8732,  extension  232. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these  • 
findings,  Patricia  S.  Leavenworth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project.  The  project 
purpose  is  flood  prevention.  The 
planned  work  of  improvement  includes 
the  upgrade  of  the  dam  to  meet  class  (c) 
high  hazard  criteria. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  qontacting 
Tom  Krapf. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated:  January  4.  2003. 
Patricia  S.  Leavenworth, 
State  Conservationist. 

Finding  of  No  Significant  Impact  for 
West  Fork  Kickapoo  River  Watershed- 
Supplement,  VemoD  County,  Wisconsin 

Introduction        "  ,  . 

The  West  Fork  Kickapoo  River 
Watershed  is  a  federally  assisted  action 
authorized  for  planning  under  Public 
Law  83-566,  the  Watershed  Protection 
and  Flood  Prevention  Act.  An 
environmental  assessment  was 
undertaken  in  conjunction  with  the 
development  of  the  watershed  plan- 
supplement.  This  assessment  was 
conducted  in  consultation  with  local, 
state,  and  federal  agencies  as  well  as 
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with  interested  organizations  and 
individuals.  Data  developed  during  the 
assessment  are  available  for  public 
review  at  the  following  location:  U.S. 
Department  of  Agriculttue,  Natiual 
Resources  Conservation  Service  (NRCS), 
6515  Watts  Road,  Suite  200,  Madison. 
WI  53719. 

Recommended  Action 

The  size  of  Klinkner  Dam  will  be 
increased  to  meet  NRCS  class  (c) 
criteria.  This  will  consist  of  raising  the 
height  of  the  dam,  widening  the 
auxiliary  spillway,  increasing  the  size  of 
the  principal  spillway,  adding  a  riser  to  " 
provide  sediment  storage,  treatment  of 
the  abutments  if  geologic  exploration 
indicates  this  is  needed,  and  installing 
a  flood  warning  system. 

Effect  of  Recommended  Action 

Tb.°  recommended  action  will  extend 
the  life  of  Klinkner  Dam  for  an 
additional  50  years.  It  will  provide 
increased  protection  for  homes  and  a 
school  in  the  hydraulic  shadow  of  the 
dam  and  will  meet  state  requirements 
for  a  high  hazard  dam. 

The  proposed  action  will  have  no 
effect  on  wetlands. 

An  initial  survey  for  any  cultural 
resources  that  may  be  impacted  by  the 
project  was  conducted.  The  svu^^ey 
concludes  that  no  signiRcant  adverse 
impacts  will  occur  to  cultiual  resources 
in  the  watershed  should  the  plan  be 
implemented.  The  NRCS  has  consulted 
with  the  State  Historic  Preservation 
Office  (SHPO)  on  the  effects  that 
planned  measures  will  have  on 
significant  cultural  resources. 
Significant  cultural  resources  identified 
during  implementation  will  be  avoided 
or  otherwise  preserved  in  place  to  the 
fullest  practical  extent.  If  significant 
cultural  resources  cannot  be  avoided  or 
preserved,  pertinent  information  will  be 
recovered  before  construction.  If  there  is 
a  significant  cultural  resource  discovery 
diuing  construction,  appropriate  notice 
wrill  be  made  by  NRCS  to  the  State 
Historic  Preservation  Officer  and  the 
National  Park  Service.  Consultation  and 
coordination  have  been  and  will 
continue  to  be  used  to  ensure  the 
provisions  of  Section  106  of  Public  Law 
89-665  have  been  met  and  to  include 
provisions  of  Public  Law  89-523,  as 
amended  by  Public  Law  93-291.  NRCS 
will  take  action  as  prescribed  in  the 
NRCS  General  Manual  (GM)  420,  Part 
401 ,  to  protect  or  recover  any  significant 
cultural  resources  discovered  during 
construction. 

No  threatened  or  endangered  species 
in  the  watershed  will  be  affected  by  the 
project. 


No  wilderness  areas  are  within  the 
watershed. 

Little  impact  will  be  made  on  scenic 
values.  Project  Sponsors  will  be 
required  to  enact  a  floodplain-zoning 
ordinance,  which  restricts  development 
in  the  hydraulic  shadow  of  Klinkner 
Dam  prior  to  any  federal  reimbursement 
for  relocation  expenses. 

No  significant  adverse  environmental 
impacts  will  result  bom.  installations. 

Alternatives 

The  plaimed  action  is  the  most 
practiced  means  of  protecting  the 
watershed,  minimizing  the  threat  to  loss 
of  life,  and  complying  with  the 
Wisconsin  Department  of  Natural 
Resources  requirements.  The  Sponsors 
considered  the  following  alternatives: 

(1)  No  Action 

The  No  Action  alternative  was  not  a 
viable  option,  since  the  dam  does  not 
meet  the  Wisconsin  Department  of 
Natural  Resources  dam  hazard 
classification  criteria. 

(2)  Structural  and  Non-Structural 
Rehabilitation 

This  alternative  would  relocate  the 
four  homes  and  a  school  located  in  the 
hydraulic  shadow  of  the  dam.  The  dam 
would  also  need  to  be  upgraded  to  meet 
current  class  "a"  requirements. 

(3)  Structural  Rehabilitation 

This  is  the  recommended  action. 

(4)  Dam  Removal  (Deconmiissioning) 

This  alternative  does  not  meet  the 
project  purpose  because  it  does  not 
reduce  the  risk  of  loss  of  life  and  it  does 
not  maintain  flood  control  or  watershed 
protection,  and  therefore  it  was  not 
considered  further. 

(5)  Non-Structiu-al 

This  alternative  consists  of  removal  of 
the  homes  and  school  from  the 
hydraulic  shadow  but  no  repairs  would 
be  made  to  the  dam.  Under  this 
alternative  the  dam  would  fail  and  all 
flood  control  ahd  watershed  protection 
afforded  by  the  dam  would  be  lost. 
Therefore  it  was  not  considered  further. 

Consultation  and  Public  Participation 

Copies  of  the  Plan  Supplement  have 
been  sent  out  to  the  single  point  of 
contact  for  the  State  of  Wisconsin, 
Wisconsin  Department  of  Natural 
Resources,  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection,  Wisconsin  Department  of 
Emergency  Government,  U.S.  Fish  and 
Wildlife  Service,  U.S.  Forest  Service, 
U.S.  Environmental  Protection  Agency, 
U.S.  Army  Corps  of  Engineers,  the 


Wisconsin  State  Clearinghouse,  and  the 
West  Central  Regional  Planning 
Commission.  The  document  was 
distributed  to  American  Indian  Tribes 
that  have  expressed  interest  in 
consulting  with  federal  agencies  in 
projects  in  Vernon  County.  The  project 
sponsor,  Vernon  County,  has  met  with 
the  Amish  community  leaders  to 
discuss  the  project.  The  Amish  have  a 
school  located  in  the  hydraulic  shadow 
of  the  dam. 

A  scoping  meeting  was  advertised  and 
held  on  December  10,  2001  and     ,  . 
interdisciplinary  efforts  were  used  In 
the  planning  process.  In  addition  to  the 
general  public,  one  federal  agency 
(NRCS),  two  state  agencies  (DNR, 
SHPO],  and  three  county  agencies  (Land 
Conservation  Department,  County 
Zoning  Office,  County  Administration 
Department),  and  local  conservation 
organizations  were  invited  to  participate 
in  the  scoping  and  planning  process. 

Specific  consultation  was  conducted 
with  the  State  Historic  Preservation 
Officer  and  the  county  historical  society 
concerning  cultural  resources  in  the 
watershed. 

The  environmental  assessment  was 
transmitted  to  all  participating  and 
interested  agencies,  groups,  and 
individuals  for  review  and  comment  on 
September  15,  2002.  Public  meetings 
were  held  as  needed  to  keep  all 
interested  parties  informed  of  the  study 
progress  and  to  obtain  public  input  to 
the  plan  and  environmental  evaluation. 

Agency  consultation  and  public 
participation  to  date  have  shown  no 
unresolved  conflicts  with  the 
implementation  of  the  selected  plan. 

Conclusion  '■ 

The  Environmental  Assessment 
sunmiarized  above  indicates  that  this 
Federal  action  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  Therefore,  based  on 
the  above  findings,  I  have  determined 
that, an  envirorunental  impact  statement 
for  the  West  Fork  Kickapoo  River 
Watershed  Plan  Supplement  is  not 
required. 

Dated:  January  4,  2003. 
Patricia  S.  Leavenworth, 
State  Conservationist.  ^ 

[FR  Doc.  03-1185  Filed  1-17-03;  8:45  am] 
BILUNG  CODE  3410-16-l> 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Maximum  Portion  of  Guarantee 
Authority  Available  for  Fiscal  Year 
2003  From  Carryover  and  Recovered 
Funds 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  As  set  forth  in  7  CFR  part 
4279,  subpart  B,  each  fiscal  year  the 
Agency  shall  establish  a  limit  on  the 
maximum  portion  of  guarantee 
authority  available  for  that  fiscal  year 
that  may  be  used  to  guarantee  loans 
with  a  guarantee  fee  of  1  percent  or 
guaranteed  loans  with  a  guarantee 
percentage  exceeding  80  percent.  This 
notice  covers  only  fiscal  year  (FY)  2002 
carryover  and  recovered  funds.  Once  FY 
2003  appropriated  funds  are 
apportioned,  a  second  notice  will  be 
published  for  those  funds. 

Allowing  the  guarantee  fee  to  be 
reduced  to  1  percent  or  exceeding  the  80 
percent  guarantee  on  certain  guaranteed 
loans  that  meet  the  conditions  set  forth 
in  7  CFR  4279.107  and  4279.119  will 
increase  the  Agency's  ability  to  focus 
guarantee  assistance  on  projects  which 
the  Agency  has  found  particularly 
meritorious,  such  as  projects  in  rural 
commiuiities  that  remain  persistently 
poor,  experience  long-term  population 
decline  and  job  deterioration,  are 
experiencing  trauma  as  a  result  of 
natural  disaster,  or  are  experiencing 
fundamental  structiual  changes  in  the 
economic  base. 

Not  all  of  the  available  Business  and 
Industry  (B&I)  Guaranteed  Loan 
program  funding  authority  for  FY  2002 
was  used;  consequently,  tfiis  and 
recovered  funding  authority  for 
approved  B&I  Guaranteed  Loans  which 
did  come  to  fruition  are  now 
apportioned  and  available  for  use.  Not 
more  than  12  percent  of  the  Agency's 
quarterly  apportioned  carryover  and 
recovered  guarantee  authority  will  be 
reserved  for  loan  requests  with  a 
guarantee  fee  of  1  percent  and  not  more 
than  15  percent  of  the  Agency  quarterly 
apportioned  carryover  and  recovered 
guarantee  authority  will  be  reserved  for 
guaranteed  loan  requests  with  a 
guaranteed  percentage  exceeding  80 
percent.  Once  the  above  quarterly  limits 
have  been  reached,  all  additional  loans 
guaranteed  with  carryover  and 
recovered  funds  during  the  remainder  of 
that  quarter  will  require  a  2  percent 
guarantee  fee  and  not  exceed  an  80 
percent  guarantee  limit.  As  an  exception 
to  this  paragraph  and  for  the  purposes 


of  this  notice,  loans  developed  by  the 
North  American  Development  Bank 
Community  Adjustment  and  Investment 
Program  (CAIP)  will  not  coimt  against 
the  15  percent  limit.  Up  to  50  percent 
of  CAIP  funds  may  be  used  for  loan 
requests  with  a  guaranteed  percentage 
exceeding  80  percent. 

Written  requests  by  the  Rural 
Development  State  Office  for  approval 
of  a  guaranteed  loan  with  a  1  percent 
guarantee  fee  or  a  guaranteed  loan 
exceeding  80  percent  must  be  forwarded 
to  the  National  Office,  Attn:  Director, 
Business  and  Industry  Division,  for 
review  and  consideration  prior  to 
obligation  of  the  guaranteed  loan.  The 
Administrator  will  provide  a  written 
response  to  the  State  Office  confirming 
approval  or  disapproval  of  the  request. 
EFFECTIVE  DATE:  January  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Kieferle,  Processing  Branch  Chief, 
Business  and  Industry  Division,  Rural 
Business-Cooperative  Service,  USDA, 
Stop  3224, 1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-3224, 
telephone  (202)  720-7818. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866. 

Dated:  January  13,  2003. 
John  Rosso, 

Administrator,  Rural  Business-Cooperative 
Service. 

[PR  Doc.  03-1226  Filed  1-17-03;  8:45  am) 
BILLING  CODE  3410-XV-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Environmental  Technologies  Trade 
Advisory  Committee  (ETTAC) 

agency:  hitemational  Trade 

Administration,  U.S.  Department  of 

Commerce. 

ACTION:  Notice  of  open  meeting. 

Date:  February  21,  2003. 

Time:  9  a.m.  to  12  p.m  and  2:30  p.m 
to  3:30  p.m. 

Place:  U.S.  Department  of  Conunerce, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  EX:  20230,  Room 
4830  (Room  3407  has  also  been  reserved 
as  a  backup). 

SUMMARY:  The  Environmental 
Technologies  Trade  Advisory 
Committee  (ETTAC)  will  hold  a  plenary 
meeting  on  February  21,  2003  at  the 
U.S.  Department  of  Commerce. 

The  FIT  AC  will  discuss 
administrative  and  trade  issues 
including  the  status  of  trade 


negotiations  in  regards  to  environmental 
technologies  trade  liberalization  and 
recent  management  changes  within  the 
U.S. -Asia  Environmental  Partnership 
Program  (USAEP).  Time  will  be 
permitted  for  public  comment.  The 
meeting  is  open  to  the  public. 

Written  comments  concerning  ETTAC 
affairs  are  welcome  anytime  before  or 
after  the  meeting.  Minutes  will  be 
available  within  30  days  of  this  meeting. 

The  ETTAC  is  mandated  by  Public 
Law  103-392.  It  was  created  to  advise 
the  U.S.  government  on  environmental 
trade  policies  and  programs,  and  to  help 
it  to  focus  its  resources  on  increasing 
the  exports  of  the  U.S.  environmental 
industry.  ETTAC  operates  as  an 
advisory  committee  to  the  Secretary  of 
Commerce  and  the  interagency  ^ 

Environmental  Trade  Working  Group 
(ETWG)  of  the  Trade  Promotion 
Coordinating  Committee  (TPCC). 
ETTAC  was  originally  chartered  in  May 
of  1994.  It  was  most  recently  rechartered 
imtil  May  30,  2004. 

For  further  information  phone  Corey 
Wright,  Office  of  Environmental 
Technologies  Industries  (ETI), 
International  Trade  Administration, 
U.S.  Department  of  Commerce  at  (202) 
482-5225.  This  meeting  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  ETI. 

Dated:  January  13,  2003. 
Carlos  F.  MontoulieuT 

Director,  Office  of  Environmental 

Technologies  Industries. 

IFR  Doc.  03-1227  Filed  1-17-03:  8:45  am] 

BILUNG  CODE  3S1(M)R-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  0102030] 

IMarine  Mammals;  File  Nos.  473-1700, 
545-1488,  662-1661  and  1039-1699 

AGENCY:  National  Marine  Fisheries 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications  for  new 

permits  and  permit  amendments. 

SUMMARY:  Notice  is  hereby  given  that 
the  following  individuals/organizations 
have  applied  in  due  form  for  a  permit 
or  j)ermit  amendment  to  take  humpback 
whales  (Megaptera  novaeangliae),  killer 
whales  [Orcinus  orca),  sperm  whales 
(Physeter  macrocephalus),  fin  whales 
(Balaenoptera  physalis),  minke  whales 
(Balaenoptem  acutorostrata),  gray 
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whales  [Eschrichtius  robustus),  Baird's 
beaked  whales  [Berardius  bairdii). 
Cuvier's  beaked  whales  (Ziphius 
cavirostris),  Stejneger's  beaked  whales 
[Mesoplodon  stejnergeri),  harbor 
porpoise  [Phocoena  phocoena),  Dall's 
porpoise  (Phocoenoides  dalli),  harbor 
seals  [Phoca  vitulina).  Pacific  white- 
sided  dolphins  (Lagenorhynchus 
obliquidens).  Northern  fur  seals 
(Callorhinus  ursinus),  Steller  sea  lions 
(Eumetopias  jubatus),  false  killer  whales 
(Pseudorca  cmssidens),  pygmy  killer 
whales  (Feresa  attenuate),  pilot  whales 
[Globicephala  macrorhynchus),  melon- 
headed  whales  [Peponocephala  electro), 
bottlenose  dolphins  (Tursiops 
truncatus),  spinner  dolphins  [Stenella 
longirostris),  rough-toothed  dolphins 
(Steno  bredanenis),  and/or  spotted 
dolphins  [Stenella  attenuata)  for  the 
purposes  of  scientific  research:  Janice 
Straley,  Assistant  Professor  of  Mcirine 
Biology,  University  of  Southeast  Alaska, 
1332  Seward  Avenue.  Sitka,  AK  99835- 
9498,  (PI:  Jan  Straley);  North  Gulf 
Oceanic  Society,  60920  Mary  Allen 
Avenue,  Homer,  AK  99603,  (PI:  Craig 
Matkin);  Ms.  Dena  Matkin,  Box  22, 
Gustavus,  AK  99826,  (PI:  Dena  Matkin); 
and  Ms.  Ann  Zoidis,  Marine  Mammal 
Biologist.  Allied  Whale,  11  Des  Isle 
Ave.,  PO  Box  885,  Bar  Harbor,  ME 
04609,  (PI:  Ann  Zoidis). 
ADDRESSES:  The  permit  applications, 
amendment  requests  and  related 
documents  are  available  for  review 
upon  written  request'or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705.  Silver  Spring,  MD  20910, 
(301)713-2289,  (all  applications); 

Protected  Species  Coordinator,  Pacific 
Area  Office,  NMFS,  1601  Kapiolani 
Blvd.,  Rm,  1110,  Honolulu,  HI  96814- 
4700;  phone  (808)973-2935;  fax 
(808)973-2941,  (file  no.  1039-1699 
only);  and 

Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668, 
(907)586-7221  (file  nos.  473-1700,  545- 
1488  and  662-1661  only). 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Lewandowski  or  Lynne  Barre,  (301) 
713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permits  and  amendments  are 
requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (MMPA;  16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taidng  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.). 
the  regulations  governing  the  taking. 


importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  222- 
226).  and  the  Fur  Seal  Act  of  1966.  as 
amended  (16  U.S.C.  1151  et  seq.). 

Janice  Straley  (file  no.  473-1700) 
requests  a  five-year  scientific  research 
permit  to  collect  long  term  population 
data  on  humpback  whales,  predation 
data  on  killer  whales  and  longline 
fishing  gear  depredation  by  sperm 
whales.  The  permit  applicant  requests 
takes  by  close  approach  for:  (1)  photo- 
identification,  behavioral  observation, 
biopsy  sampling,  suction  cup  tagging  for 
CRITTERCAM  and  incidental 
harassment  of  sperm  whales;  (2)  photo- 
identification,  behavioral  observation, 
biopsy  sampling,  collection  of  dead 
parts  following  killer  whale  predation 
events  and  incidental  harassment  of 
humpback  whales,  gray  whales,  minke 
whales  and  fin  whales;  (3)  photo- 
identification,  behavioral  observation, 
biopsy  sampling  and  incidental 
harassment  of  killer  whales;  and  (4) 
collection  of  dead  parts  following  killer 
whale  predation  events  of  additional 
species  of  harbor  porpoise,  Dall's 
porpoise.  Pacific  white-sided  dolphin. 
Northern  fur  seal,  Steller  sea  lion  and 
harbor  seal.  All  research  will  take  place 
in  Alaska  waters.  This  is  a  continuation 
of  studies  authorized  imder  Permit  No. 
473-1433-04. 

The  North  Gulf  Oceanic  Society  (PI: 
Craig  Matkin)  is  requesting  an 
amendment  to  Permit  No.  545-1488-01 
which  authorizes  the  take  by  close 
approach  for  photo-identification, 
behavioral  observation  and  incidental 
harassment  of  killer  whales  for  the 
purposes  of  population  analyses  and 
predation  studies.  This  permit  also 
authorizes  the  collection  of  dead  parts 
available  after  killer  whale  predation 
events  from  the  following  species: 
Steller  sea  lion,  humpback  whale, 
minke  whale,  gray  whale,  harbor 
porpoise,  Dall's  porpoise,  harbor  seal. 
Pacific  white-sided  dolphin  and 
Northern  fur  seal.  Research  activities 
take  place  in  Alaska  waters,  and  the 
permit  expires  on  March  31,  2004. 

The  permit  amendment  request  (file 
no.  545-1488)  would  add  the 
deployment  by  close  approach  of  short- 
term  radio,  satellite,  acoustic  recording, 
and  underwater  video  tags  and  biopsy 
sampling  on  the  following  species:  killer 
whale,  gray  whale,  harbor  porpoise, 
Dall's  porpoise,  Pacific  white-sided 
dolphin.  Baird's  beaked  whale,  Cuvier's 
beaked  whale  and  Stejneger's  beaked 
whales.  The  purpose  of  the  amendment, 
as  noted  in  the  application,  is  to 
examine  diving  behavior,  feeding,  and 
movements  of  whales  and  to  obtain 
information  on  elusive  and  rarely 
studied  species. 


Dena  Matkin  (file  no.  662-1661) 
requests  a  five-year  scientific  research 
permit  to  continue  long-term  population 
and  predation  studies  of  killer  whales 
and  opportimistic  population  studies  of 
humpback  whales  in  Alaska  waters  by 
close  approach  for  photo-identification 
and  behavioral  observation.  The 
applicant  also  requests  authorization  to 
continue  collecting  dead  parts  following 
killer  whale  predation  events  from  the 
following  species:  Steller  sea  lion, 
humpback  whale,  minke  whale,  gray 
whale,  harbor  porpoise,  Dall's  porpoise, 
harbor  seal.  Pacific  white-sided  dolphin 
and  Northern  fur  seal.  This  research  has 
been  previously  authorized  imder 
Permit  No.  662-1345  which  expires  on 
May  31,2003. 

Ann  Zoidis  (file  no.  1039-1700) 
requests  a  five-year  scientific  research 
permit  to  study  social  sound  production 
in  humpback  whales  in  the  waters  of 
Kauai,  Maui  and  the  Big  Island,  Hawaii. 
The  applicant  requests  takes  of 
humpback  whales  by  close  approach  for 
photo-identification  and  behavioral 
observation  (above  and  below  water), 
underwater  passive  acoustic  recordings 
and  incidental  harassment.  During  these 
humpback  whale  studies,  the  applicant 
also  requests  take  authorizations  for 
underwater  passive  acoustic  recordings 
and  incidental  harassment  of  the 
following  species:  false  killer  whale, 
pygmy  killer  whale,  pilot  whale,  melon- 
headed  whale,  bottlenose  dolphin, 
spinner  dolphin,  rough-toothed 
dolphin,  and  spotted  dolphin. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activities  proposed  are  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  these  applications 
should  be  mailed  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl.  Office  of  Protected  Resources. 
NMFS.  1315  East- West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
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application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  January  13,  2003. 
Stfiphen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[PR  Doc.  03-1251  Filed  1-17-03;  8:45  ami 

BtJJNG  CODE  3510-22-S 


DEPARTMErfT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Board  of  Advisors  to 
the  Superintendent,  Navai 
Postgraduate  Schooi 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  purpose  of  the  meeting  is 
to  elicit  the  advice  of  the  board  on  the 
Naval  Service's  Postgraduate  Education 
Program.  The  board  examines  the 
effectiveness  with  which  the  Naval 
Postgraduate  School  is  accomplishing 
its  mission.  To  this  end,  the  board  will 
inquire  into  the  curricula,  instruction, 
physical  equipment,  administration, 
state  of  morale  of  the  student  body, 
faculty,  and  staSi;  fiscal  afi^airs;  and  any 
other  matters  relating  to  the  operation  of 
the  Naval  Postgraduate  School  as  the 
board  considers  pertinent.  In  order  to 
further  the  collaborative  exchange  and 
partnership  between  the  Naval 
Postgraduate  School  and  the  Air  Force 
Institute  of  Technology  (AFIT),  AFTT 
and  the  Air  University's  Board  of 
Visitors  will  attend  a  joint  session  on 
January  30,  2003.  This  meeting  will  be 
open  to  the  public. 

DATES:  The  meetings  will  be  held  on 
Wednesday,  January  29,  2003,  from  8 
a.m.  to  4  p.m.  and  on  Thursday,  January 
30,  2003,  from  8  a.m.  to  2  p.m.  All 
written  comments  regarding  this 
meeting  should  be  received  by  January 
24,  2003,  and  be  directed  to 
Superintendent,  Naval  Postgraduate 
School  (Attn:  Jaye  PanzaJ,  1  University 
Circle,  Monterey,  CA  92943  or  by  fax 
(831) 656-3145. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Naval  Postgraduate  School, 
Herrmann  Hall,  1  University  Circle, 
Monterey,  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Jaye  Panza,  Naval  Postgraduate  School, 
1  University  Circle,  Monterey,  CA, 
93943-5000,  telephone  number  (831) 
656-2514. 


Dated:  January  14,  2003. 
R.E.  Vincent  II, 

Lieutenant  Commander,  Judge  Advocate 
Gene  fat's  Corp,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-1300  Filed  1-17-03;  8:45  am] 

BILUNG  CODE  3810-FF-U 


DEPARTIMENT  OF  EDUCATION 

State  Fiexibility  Program 

AGENDA:  Office  of  Elementary  and 

Secondary  Education,  Department  of 

Education. 

ACTION:  Notice  amending  eligibility 

requirements  and  extending  application 

deadline. 

SUMMARY:  Under  the  State  Flexibihty 
("State-Flex")  Program,  the  Secretary 
will  competitively  grant  State-Plex 
authority  to  up  to  seven  State 
educational  agencies  (SEAs),  permitting 
them  to  (1)  consolidate  certain  Federal 
education  funds  that  are  provided  for 
State-level  activities  and  State 
administration  and  use  those  fluids  for 
any  educational  purpose  authorized 
under  the  Elementary  and  Secondary 
Education  Act  (ESEA)  in  order  to  meet 
the  State's  definition  of  adequate  yearly 
progress  (AYP)  and  advance  the 
education  priorities  of  the  State  and  its 
local  educational  agencies  (LEAs);  and 
(2)  specify  how  LEAs  in  the  State  will 
use  funds  allocated  under  section 
5112(a)  (State  Grants  for  Innovative 
Programs)  of  the  ESEA.  In  addition,  an 
SEA  with  State-Flex  authority  must 
enter  into  performance  agreements  with 
at  least  four,  but  no  more  than  ten,  LEAs 
(at  least  half  of  which  must  be  high- 
poverty  LEAs),  giving  those  LEAs  the 
flexibility  to  consolidate  certain  Federal 
education  funds  and  to  use  those  funds 
for  any  educational  purpose  permitted 
luder  the  ESEA  in  order  to  meet  the 
State's  definition  of  AYP  and  specific, 
measurable  goals  for  improving  student 
achievement  and  narrowing 
achievement  gaps. 

In  this  notice,  we  are  (1)  amending  the 
State-Flex  eligibility  requirements 
consistent  with  the  recently  announced 
requirements  for  submission  of 
accountability  plans  under  Title  I  of  the 
ESEA  and  (2)  extending  the  deadline  for 
eligible  SEAs  to  apply  to  participate  in 
the  State-Flex  program. 

Application  Deadline:  February  28, 
2003. 

Eligible  Applicants:  To  be  eligible  to 
participate  in  this  State-Flex 
competition,  an  SEA  must  have 
submitted,  by  January  31,  2003,  its 
accountability  workbook  under  Title  I  of 
the  ESEA. 


SUPPLEMENTARY  INFORMATION:  On 
October  11,  2002,  we  pubUshed  in  the 
Federal  Register  a  notice  inviting 
applications  for  State  flexibility 
authority  (67  FR  63,394-63,395)  and  a 
notice  of  final  application  requirements, 
selection  criteria,  and  competition 
schedule  (67  FR  63,390-63,394).  At  that 
time,  we  established  a  State-Flex 
application  deadline  of  January  17,  2003 
and  indicated  that  to  be  eligible  to 
apply,  an  SEA  had  to  either  have  its 
AYP  definition  approved  by  the 
Department  or  submit  an  assurance  that 
it  would  provide  the  Department  with  a 
State  AYP  definition  that  meets  the 
requirements  of  section  1111(b)(2)  of  the 
ESEA  by  the  AYP  deadline  established 
by  the  Department. 

Subsequent  to  announcing  the  initial 
State-Flex  competition,  the  Department 
published  final  accountability 
regulations  mider  Title  I  and  sent  to  all 
States  an  accoimtability  workbook  to 
assist  them  in  submitting  their 
accountability  plans  for  peer  review  and 
approval.  Because  the  primary  piu-pose 
of  the  State-Flex  program  is  to  assist  • 
States  and  affected  LEAs  in  meeting  the 
State's  definition  of  AYP  under  Title  I, 
in  this  notice,  the  Department  is 
amending  the  State-Flex  eligibility 
requirements  to  reflect  the  recently 
announced  steps  that  States  must  take  to 
comply  with  Title  I  accountability 
requirements. 

Under  Title  I,  States  must  submit  their 
completed  accountability  workbook  to 
the  Department  by  January  31,  2003. 
The  workbook  will  document  how 
respective  elements  that  are  required  for 
approval  are  met  by  existing  State 
policy,  or  will  be  met  through  a 
proposed  State  policy.  For  each 
proposed  policy  that  a  State  lists  in  its 
workbook,  the  State  must  include  a 
dateline  demonstrating  the  steps  that  it 
will  take  to  adopt  the  policy  prior  to  the 
May  1,  2003  deadline  for  final 
submission  of  State  accountability 
plans. 

Thus,  to  be  eligible  to  participate  in 
the  State-Flex  program,  a  State  must 
have  submitted  the  completed 
workbook  by  the  deadline  established 
by  the  Department  under  Title  I. 

The  Secretary  intends  to.select  up  to 
foxn  SEAs  for  participation  in  State-Flex 
in  this  initial  competition.  In 
conducting  the  competition,  the 
Department  will  review  the  quality  of 
State-Flex  plans,  including  the  quality 
of  the  local  performance  agreements  that 
are  submitted  as  part  of  those  plans,  on  ■ 
the  basis  of  the  selection  criteria 
announced  in  the  October  1 1 .  2002 
Federal  Register  notice  (67  FR  63,390- 
63,394).  If  an  SEA  selected  for  State- 
Flex  authority  has  not  yet  received  final 
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approval  of  its  accountability  system  as 
required  under  Title  I,  that  SEA  will 
receive  conditional  State-Flex  authority. 
An  SEA  with  conditional  State-Flex 
authority  will  not  be  able  to  exercise  its 
State-Flex  authority  or  implement  any 
portion  of  its  State-Flex  plan  (including 
the  local  performance  agreements) 
unless  the  Department  fully  approves 
the  SEA's  accountability  system  by  the 
deadline  established  under  Title  I. 

The  Department  will  select  the 
additional  State-Flex  SEAs  in  a 
subsequent  competition. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Milagros  Lanauze.  Telephone:  (202) 
401-0039  or  via  Internet: 
StateFlex@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  Individuals 
with  disabilities  may  obtain  this  notice 
in  an  alternative  format  (e.g..  Braille, 
large  print,  audiotape,  or  computer, 
diskette)  on  request  to  the  contact 
person  listed  above. 

APPLICATIONS:  You  may  obtain  a  copy  of 
the  application  on  the  Department's 
Web  site  at:  http://www.ed.gov/ 
GrantApps/#stateflex. 

You  may  also  obtain  a  copy  of  the 
application  from  the  contact  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  other  Department  of  Education 
documents  published  in  the  Federal 
Register  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll-free,  at  1- 
888-293-6498;  or  in  the  Washington 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
version  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.bttnl. 

Program  Authority:  Sections  6141  through 
6144  of  the  ESEA,  as  amended  by  the  No 
Child  Leftfiehind  Act  of  2001  (P.L.  107-110). 

Dated:  January  16,  2003. 
Eugene  W.  Hickok, 
Under  Secretary. 

[FR  Doc.  03-1373  Filed  1-16-03;  2:22  pm] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  EA-275] 

Application  to  Export  Electric  Energy; 
NorthPoint  Energy  Solutions  Inc. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  NorthPoint  Energy  Solutions 
Inc.  ("NorthPoint")  has  applied  for 
authority  to  transmit  electric  energy 
from  the  United  States  to  Canada 
pursuant  to  section  202(e)  ef  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  February  20,  2003. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27),  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalind  Carter  CProgram  Office)  202- 
586-7983  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  coimtry  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  December  3,  2002,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  received  an  application 
from  NorthPoint  to  transmit  electric 
energy  from  the  United  States  to 
Canada.  NorthPoint  is  a  corporation 
organized  and  existing  under  the 
Business  Corporation  Act  of 
Saskatchewan,  having  its  principal 
place  of  business  in  Regina, 
Saskatchewan,  Canada.  The  sole 
shareholder  of  Northpoint  is 
Saskatchewan  Power  Corporation 
("SaskPower"),  a  Provincial  Crown 
Corporation  of  the  Government  of 
Saskatchewan.  NorthPoint  does  not  own 
or  control  any  electric  power  generation 
or  transmission  facilities  and  does  not 
have  a  franchised  electric  power  service 
area  in  the  United  States. 

NorthPoint  will  purchase  the  power 
to  be  exported  from  electric  utilities  and 
federal  power  marketing  agencies 
within  die  United  States.  The  exported 
electricity  will  be  delivered  to  Canada 
over  the  existing  international 
transmission  facilities  owned  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration,  Citizens  Utilities 
Co.,  International  Transmission 
Company.  Eastern  Maine  Electric 
Cooperative,  Joint  Owners  of  the 


Highgate  Project.  Long  Sault.  Inc.. 
Maine  Electric  Power  Company.  Maine 
Public  Service  Company.  Minnesota 
Power  and  Light  Inc..  Minnkota  Power 
Cooperative.  New  York  Power 
Authority.  Niagara  Mohawk  Power 
Corporation.  Northern  States  Power,  and 
Vermont  Electric  Transmission 
Company.  The  construction,  operation, 
maintenance,  and  connection  of  each  of 
the  international  transmission  facilities 
to  be  utilized  by  NorthPoint,  as  more 
fully  described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
widi  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  NorthPoint 
application  to  export  electric  energy  to 
Canada  should  be  clearly  marked  with 
Docket  EA-275.  Additional  copies  are  to 
be  filed  directly  with  Debra  L. 
McAllister,  Senior  Legal  Counsel, 
NorthPoint  Energy  Solutions  Inc.,  2025 
Victoria  Avenue,  Regina,  Saskatchewan, 
Canada  S4P  OSI  AND  Stan  Berman  and 
Todd  Glass.  Heller  Ehrman  White  & 
McAuliffe  LLP,  701  Fifth  Avenue. 
Seattle,  WA  98104.. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 
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Issued  in  Washington,  DC,  on  January  13, 
2003. 

Anthony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coals- Power  Import/Export,  Office 
of  Coal  &■  Power  Systems,  Office  of  Fossil 
Energy. 

[FR  Doc.  03-1216  Filed  1-17-03;  8:45  am] 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-445-005] 

Alliance  Pipeline  LP.;  Notice  of 
Compliance  Filing 

January  14,  2003. 

Take  notice  that  on  January  8,  2003, 
Alliance  Pipeline  L.P.  (Alliance) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1 , 
Second  Substitute  Second  Revised 
Sheet  No.  12,  proposed  to  be  effective 
January  1,  2003. 

Alliance  states  that  it  provides  firm 
service  under  Rate  Schedule  FT-1  for  its 
existing  shippers,  all  of  whom  have 
agreed  to  pay  negotiated  rates.  The 
shippers'  negotiated  rate  agreements 
provide  that  changes  in  Alliance's  costs 
will  be  reflected  in  its  negotiated  rates 
from  time  to  time.  Sheet  Nos.  11-14  of 
Alliance's  FERC  Gas  Tariff  set  forth  the 
essential  elements  of  its  Rate  Schedule 
FT-1  negotiated  rate  transactions.  On 
November  27,  2002,  Alliance  filed 
proposed  revised  tariff  sheets  to  reflect 
changes  made  to  the  rates  charged  under 
its  negotiated  rate  agreements, "Ss  the 
results  of  changes  in  its  costs. 

Subsequently,  Alliance  states  that  it 
discovered  it  inadvertently  had  omitted 
a  negotiated  rate  transaction  with  GCRL 
Marketing  Ltd.  (GCRL),  on  Second 
Revised  Sheet  No.  12.  Accordingly,  on 
December  17,  2002,  Alliance  filed 
Substitute  Second  Revised  Sheet  No.  12 
to  reflect  the  essential  elements  of  the 
GCRL  transaction.  By  letter  order  dated 
December  20,  2002,  the  Commission 
accepted  the  foregoing  tariff  sheets  to  be 
effective  January  1,  2003,  except  for 
Second  Revised  Sheet  No.  12  which  was 
rejected  as  moot. 

Alliance  states  while  Substitute 
Second  Revised  Sheet  No.  12  added  the 
essential  elements  of  the  previously 
omitted  GCRL  transaction,  it  neglected 
to  reflect  the  change  made  to  the  rate  for 
GCRL  pursuant  to  the  negotiated  rate 
agreement.  Accordingly,  Alliance  states 
that  it  is  filing  Second  Substitute 
Second  Revised  Sheet  No.  12  to  state  the 
correct  rate  for  the  GCRL  transaction. 


Alliance  states  that  copies  of  its  filing 
have  been  mailed  to  all  customers,  state 
commissions,  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Dated:  January  21,  2003. 
Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1265  Filed  1-17-03;  8:45  am] 

BILUNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-384-003] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

January  14,  2003. 

Take  notice  that  on  January  8,  2003, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tyiff,  Second 
Revised 

Volume  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
dateof  August  1,2002: 

Second  Substitute  Fourth  Revised  Sheet  No. 

147 
Substitute  Original  Sheet  No.  147A 

Columbia  Gulf  states  that  it  made  a 
filing  with  the  Commission  on  July  2, 
2002  to  include  a  new  Section  4.2(i)  to 
Section  4.2  of  the  General  Terms  and 
Conditions  (GTC)  of  its  FERC  Gas  Tariff 
to  permit  it,  under  certain  limited 


circumstances,  to  reserve  capacity  that 
^is  available  for  firm  service  under  the 
provisions  of  GTC  Section  4.2  for  future 
expansion  projects.  The  Commission 
approved  the  filing  on  July  31,  2002 
(100  FERC  1  61,133  (2002)),  subject  to 
modifications.  Columbia  Gulf  filed  its 
first  compliance  filing  in  this  docket  on 
August  15,  2002,  which  modified  tariff  • 
language  consistent  with  the  July  31 
Order.  The  Commission  issued  an  order 
on  the  compliance  filing  and  rehearing 
on  December  24,  2002  (101  FERC  H 
61,355).  In  this  order,  the  Commission 
accepted  the  August  1 5  filing,  subject  to 
further  modification.  The  instant  filing 
incorporates  the  required  modifications. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.il  1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Conimission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Dated:  January  21,  2003. 
Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1267  Filed  1-17-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-382-003] 

Crossroads  Pipeline  Company;  Notice 
of  Compliance  Filing 

January  14,  2003. 

Take  notice  that  on  January  3,  2003, 
Crossroads  Pipeline  Company 
(Crossroads),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
dateof  August  1,  2002: 

Second  Substitute  First  Revised  Sheet  No.  85 
Substitute  Original  Sheet  No.  85A 

Crossroads  states  that  it  made  a  filing 
with  the  Commission  on  July  2,  2002  to 
include  a  new  Section  4.2{i)  to  Section 
4.2  of  the  General  Terms  and  Conditions 
(GTC)  of  its  FERC  Gas  Tariff  to  permit 
it,  under  certain  limited  circumstances, 
to  reserve  capacity  that  is  available  for 
firm  service  under  the  provisions  of 
GTC  Section  4.2  for  futiue  expansion 
projects.  The  Commission  approved  the 
filing  on  July  31,  2002  (100  FERC 
161,131  (2002)),  subject  to 
modifications.  Columbia  filed  its  first 
compliance  filing  in  this  docket  on 
August  15,  2002,  which  modified  tariff 
language  consistent  with  the  July  31 
Order.  The  Commission  issued  an  order 
on  the  compliance  filing  and  rehearing 
on  December  19,  2002  (101  FERC 
'  H  61,307).  In  this  order,  the  Commission 
accepted  the  August  15  filing,  subject  to 
further  modification.  The  instant  filing 
incorporates  the  required  modifications. 

Crossroads  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  "-eview  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent. 
For  Assistance,  please  contact  FERC 


Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiuages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  luider  the  "e-Filing"  link. 
Protest  Date:  January  15,  2003. 

Nf  agalie  R.  Salps, 

Secretary. 

[FR  Doc.  03-2166  Filed  1-17-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


FERCOnlineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  Protest 
Date:  January  22,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-1268  Filed  1-17-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-409-002] 

MIGC,  inc.;  Notice  of  Contpliance  Filing 

January  14,  2003. 

Take  notice  that  on  January  9,  2003, 
MIGC,  Inc.  (MIGC)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.l,  Sub  1st  Rev  Second 
Revised  Sheet  No.  83,  to  become 
effective  October  1,  2002. 

MIGC  asserts  that  the  purpose  of  this 
filing  is  to  correct  an  inadvertent 
omission  in  its  tariff  of  a  North 
American  Energy  Standards  Board 
(NAESB)  standard.  MIGC  proposes  to 
revise  its  tariff  to  add  language  to  the 
capacity  release  procediues  for  biddable 
releases  of  one  year  or  more  which 
requires  transporter  to  issue  a  contract 
within  one  hour  of  award  posting  and 
provides  for  nomination  beginning  at 
the  next  available  nomination  cycle. 
This  revision  is  consistent  with 
Standard  5.3.2  of  Version  5.1  of  the 
NAESB. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  cMisidered  by  the  — 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent. 
For  Assistance,  please  contact  FERC 
Online  Support  at 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-229-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

January  14,  2003. 

Take  notice  that  on  January  7,  2003. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of  March 
1,  2003: 

Fourth  Revised  Sheet  No.  366. 
Second  Revised  Sheet  No.  366A. 
Second  Revised  Sheet  No.  366B. 

Tennessee's  filing  requests  that  the 
Commission  approve  certain  revisions 
to  Tennessee's  FERC  Gas  Tariff  that 
would  result  in  the  subsidization  of  Tap 
Facilities  construction  costs  being 
treated  in  a  manner  similar  to  the 
ciurent  subsidization  of  Connecting 
Facilities  construction  costs  pursuant  to 
Tennessee's  tariff.  Tennessee  also 
proposes  revisions  intended  to  simplify 
the  requirements  for  posting  notice  of 
such  subsidies  on  Tennessee's 
PASSKEY  system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
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www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Comment  Date:  January  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1269  Filed  1-17-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-23(M)00] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

January  14,  2003. 

Take  notice  that  on  January  8,  2003, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1),  Seventh 
Revised  Sheet  No.  374,  to  become 
effective  January  8,  2003. 

Williston  Basin  states  that  it  has 
revised  the  above-referenced  tariff  sheet 
found  in  Section  48  of  the  General 
Terms  and  Conditions  of  its  Tariff,  to 
rename  an  existing  associated  receipt 
point  (Point  ID  No.  00965).  The  receipt 
point  is  being  renamed  from  (Many 
Islands  Pipe  Line-Ported)  to  (Many 
Islands-Portal)  to  be  consistent  with 
Williston  Basin's  internal  naming 
convention  of  points. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriat^action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 


filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Dated:  January  21,  2003. 
Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1270  Filed  1-17-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-42-000,  etal.] 

Calpine  Energy  Services,  L.P.,  etal.; 
Electric  Rate  and  Corporate  Filings 

January  13,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  withip  each 
docket  classification. 

1.  Calpine  Energy  Services,  L.P.  CES 
Marketing,  LLC 

[Docket  No.  EC03^2-OOOl 

Take  notice  that  on  January  7,  2003, 
Calpine  Energy  Services,  L.P.  (CESLP) 
and  CES  Marketing,  LLC  (CESM) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  under 
section  203  of  the  Federal  Power  Act  for 
approval  of  the  assignment  by  CESLP  to 
CESM  of  a  wholesale  power  sales 
agreement  between  CESLP  and  the  State 
of  California  Department  of  Water 
Resources. 

Comment  Date:  January  28,  2003. 

2.  AES  Londonderry,  LLC  New  England 
Power  Company 

[Docket  No.  EC03-43-0001 

Take  notice  that  on  January  7,  2003, 
AES  Londonderry,  LLC  (AESL)  and  Nevir 
England  Power  Company  (NEP)  filed 
with  the  Federal  Energy  Regxdatory 
Commission  (Commission)  a  joint 
application  pursuant  to  Section  203  of 


the  Federal  Power  Act  for  approval  of 
the  transfer  by  AESL  to  NEP  of  certain 
transmission  facilities  located  at  a 
switchyard  constructed  by  AESL  in 
North  Litchfield,  New  Hampshire  in 
connection  with  the  interconnection  of 
a  generation  facility  constructed  by 
AESL  in  Londonderry,  New  Hampshire. 

AESL  and  NEP  have  also  requested 
that  the  Commission  consider  and 
approve  the  application  on  an  expedited 
basis  and  grant  waivers  of  the 
Commission's  regulations  so  that  the 
transaction  may  be  completed  at  the 
earliest  possible  time  on  or  before 
January  31,  2003. 

AESL  smd  NEP  state  that  a  copy  of  the 
application  has  been  served  on  the  New 
Hampshire  Public  Utilities  Commission. 

Comment  Date:  January  28,  2003. 

3.  ESI  Energy,  LLC,  ESI  Multitrade  LP. 
Inc.  and  Algonquin  Power  Acquisition 
Inc. 

[Docket  No.  EC03-44-000) 

Take  notice  that  on  January  6,  2003, 
ESI  Energy,  LLC,  ESI  Multitrade  LP,  Inc. 
and  Algonquin  Power  Acquisition,  Inc. 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  piu'suant  to  section  203  of 
the  Federal  Power  Act  for  authorization 
of  a  disposition  of  jurisdictional 
facilities  whereby  ESI  Energy,  LLC  will 
divest,  and  Algonquin  Power 
Acquisition  Inc.  will  acquire,  a  100% 
interest  in  ESI  Pittsylvania,  Inc.  which 
owns  a  1%  general  partner  interest  in 
Multitrade  of  Pittsylvania  County,  L.P., 
which  owns  and  operates  a  79.5 
megawatt  wood-biumng  qualifying 
small  power  production  facility  located 
in  Pittsylvania  County,  Virginia;  and  ESI 
Multitrade  LP,  Inc.  will  divest,  and 
Algonquin  Power  Acquisition  Inc.  will 
acquire,  a  39%  limited  partner  interest 
in  Multitrade  of  Pittsylvania  Coimty, 
L.P.  Federal  Energy  Regulatory 
Commission  approval  is  required  for  the 
transaction  pursuant  to  Section  203  of 
the  Federal  Power  Act  and  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
requirements  applicable  to  certain 
qualifying  facilities  with  a  total  capacity 
between  30  MW  and  80  MW. 

Comment  Date:  January  27,  2003. 

4.  California  Independent  System 
Operator  Corporation  Pacific  Gas  and 
Electric  Company,  San  Diego  Gas  & 
Electric  Company 

(Docket  No.  ER98-3760-008,  EC96-19-059, 
and  ER96-1663-062I 

Take  notice  that  on  January  7,  2003, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tenderedfor 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
compliance  filing  with  the 


2758 


Federal  Register /Vol.  68,  No.  13 /Tuesday.  January  21.  2003 /Notices 


Commission's  November  22,  2002  Order 
on  Outstanding  Issues  Relating  to  the 
California  Independent  System  Operator 
Corporation,  101  FERC  H  61,219.  The 
compliance  filing  revises  a  number  of 
sections  of  the  ISO's  Tariff,  Protocols 
and  Transmission  Control  Agreement, 
and  in  accordance  with  the  November 
22  Order. 

The  ISO  states  that  this  filing  has  been 
served  on  all  entities  that  are  on  the 
official  service  list  for  this  docket. 

Comment  Date:  January  28,  2003. 

5.  Progress  Energy,  Inc.  Effingham 
County  Power,  LLC  MPC  Generating, 
LLC  ER96-1618-017,  Progress  Power 
Marketing,  Inc.  Progress  Ventures,  Inc. 
Rowan  County  Power,  LLC  Walton 
County  Power,  LLC 

[Docket  Nos.  EROl-1418-001,  ER02-1238- 
001.  ER01^2928-003,  EROl-1419-001  and 
EROl-1 310-002) 

Take  notice  that  Progress  Energy,  Inc., 
on  behalf  of  its  subsidiaries,  Effingham 
County  Power,  LLC,  MPC  Generating, 
LLC,  Progress  Power  Marketing,  Inc., 
Progress  Ventures,  Inc.,  Rowan  Coimty 
Power,  LLC  and  Walton  County  Power, 
LLC,  tendered  for  filing,  on  January  9, 
2003,  three-year  updates  to  the 
subsidiaries  market-based  rate  authority 
and  notices  of  change  in  status. 

Progress  Energy,  Inc.  states  that  copies 
of  the  filing  were  served  on  the  North 
Carolina  Utilities  Commission,  the 
South  Carolina  Public  Service 
Commission,  the  Florida  Public  Service 
Commission  and  the  Georgia  Public 
Service  Commission. 

Comment  Date:  January  30,  2003. 

6.  Southern  Company  Services,  Inc. 

IDocket  No.  ER03-390-000] 

Take  notice  that  on  January  9,  2003, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Georgia  Power  Company 
(GPC),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Notice  of  Cancellation  of  the 
Interconnection  Agreement  between 
Duke  Energy  Glynn,  LLC  and  GPC 
(Service  Agreement  No.  378  under 
Southern  Companies'  Open  Access 
Transmission  "Tariff,  Fourth  Revised 
Volume  No.  5).  An  effective  date  of  June 
1,  2002  has  been  requested. 

Comment  Date:  January  30,  2003. 

7.  Southern  Company  Services,  Inc. 

(Docket  No.  ER03-391-0001 

Take  notice  that  on  January  9.  2003, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company 
(APC),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Notice  of  Cancellation  of  the 
Interconnection  Agreement  between 
Duke  Energy  Autauga,  LLC  and  APC 


(Service  Agreement  No.  383  under 
Southern  Companies'  Open  Access 
Transmission  Tariff,  Fourth  Revised 
Volume  No.  5).  An  effective  date  of 
November  27,  2001  has  been  requested. 
Comment  Date:  January  30,  2003. 

8.  Southern  Company  Services,  Inc. 

IDocket  No.  ER03-392-0001 

Take  notice  that  on  January  9,  2003, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Mississippi  Power 
Company  (MPC),  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Cancellation 
of  the  Interconnection  Agreement 
between  International  Paper  Company 
and  MPC  (Service  Agreement  No.  253 
under  Southern  Companies'  Open 
Access  Transmission  Tariff,  Fourth 
Revised  Volume  No.  5).  An  effective 
date  of  Jxme  30,  2002  has  been 
requested. 

Comment  Date;  January  30,  2003. 

9.  Florida  Power  Corporation 

(Docket  No.  ER03-393-0001 

Take  notice  that  on  January  9,  2003, 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Cancellation 
for  its  Electric  Rate  Schedule  FERC  No. 
133,  originally  filed  in  Docket  No. 
ER92-451-000.  Florida  Power  also  filed 
First  Revised  Rate  Schedule  FERC  No. 
185,  consistent  with  the  Commission's 
Order  No.  614,  to  reflect  the  fact  that 
provisions  relating  to  a  construction 
agreement  for  the  Cabbage  Hill  point  of 
interconnection  have  been  terminated  in 
accordance  with  the  terms  of  the 
construction  agreement.  In  addition, 
Florida  Power  states  that  the  terms  of  an 
O&M  Agreement  for  a  temporary 
Cabbage  Swamp  tie  have  terminated  by 
their  terms  and  have  been  superseded  in 
previous  filings.  Florida  Power  requests 
an  effective  date  of  October  1,  2002. 

Florida  Power  states  that  a  copy  of 
this  filing  has  been  served  on  Tampa 
Electric,  the  counter  party  to  the 
agreements  and  the  relevant  state 
commission.  This  filing  does  not 
represent  a  change  in  the  terms  of 
service  between  the  parties. 

Comment  Date:  January  30,  2003. 

10.  Elk  Hills  Power,  LLC 

[Docket  No.  ER03-394-0001 

Take  notice  that  on  January  9,  2003, 
Elk  Hills  Power,  LLC  (Elk  Hills) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  pursuant  to  Rule  205,  18 
CFR  385.205,  a  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 


an  order  accepting  its  FERC  Electric 
Tariff  No.  1. 

Elk  Hills  states  that  it  intends  to  sell 
electric  power  and  ancillary  services  at 
wholesale  at  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  The  Elk  Hills  tariff 
provides  for  the  sale  of  electric  energy, 
capacity  and  ancillary  services  at  agreed  . 
prices. 

Comment  Date;  January  30,  2003. 

11.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER03-395-000I 

Take  notice  that  ON  January  9,  2003, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Participating  Generator  Agreement 
between  the  ISO  and  Termoelectrica  de 
Mexicali  S.  de  R.L.  de  C.V  (TDM)  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  TDM  and  the  California 
Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  December  31,  2002. 

Comment  Date:  January  30,  2003. 

12.  Florida  Power  Corporation 

[Docket  No.  ER03-396-O0OJ 

Take  notice  that  on  January  9,  2003, 
Florida  Power  Corporation  tendered  for 
filing  a  Second  Revised  Electric  Rate 
Schedule  FERC  No.  65,  originally  filed 
with  the  FPC  on  July  21, 1965  and  most 
recently  refiled  in  conformance  with 
Order  No.  614  in  Docket  No.  ER02- 
1655-000,  to  reflect  a  change  in  the  rate 
paid  for  power  under  its  interchange 
contract  with  Southeastern  Power 
Administration. 

Florida  Power  Corporation  states  that 
a  copy  of  this  filing  has  been  served  on 
Southeastern  Power  Administration,  the 
counter  party  to  the  agreements.  This 
filing  does  not  represent  a  change  in  any 
rate  charged  by  Florida  Power 
Corporation. 

Comment  Date:  January  30,  2003. 

13.  PJM  Interconnection,  L.L.C.' 

[Docket  No.  ER03-397-OO0) 

Take  notice  that  on  January  9,  2003, 
PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  a  revised 
interconnection  service  agreement 
between  PJM  and  PSEG  Power,  L.L.C. 
(PSEG  Power).  The  original  agreement  is 
revised  to  add  a  development  milestone 
and  to  inclufle  some  other  minor 
amendments. 

PJM  requests  an  effective  date  of 
December  12,  2002  for  the  revised 
agreement. 
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PJM  states  that  copies  of  this  filing 
were  served  upon  PSEG  Power  and  the 
state  regulatory  conunissions  within  the 
PJM  region. 

Comment  Date:  January  30,  2003. 
14.  Washington  County  Power,  LLC 

[Docket  No.  ER03-398-000] 

Take  notice  that  on  January  9,  2003, 
Washington  County  Power,  LLC 
(Washington)  hereby  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its  request 
for  market-based  rate  (MBR)  authority. 
Washington  requests  that  the 
Commission  make  its  MBR  tariff 
efSective  on  March  11,  2003,  sixty  days 
after  the  date  of  this  filing. 

Comment  Date:  January  30,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
coptact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001{a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1259  Filed  1-17-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  to  Intervene 

January  14,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubhc  inspection: 

a.  Type  of  Application:  PTelinunary 
Permit. 

b.  Project  No.:  12359-000. 

c.  Date  filed:  September  3,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Barren  River  Lake  Dam  Hydroelectric 
Project  would  be  located  on  the  Barren 
River  in  Barren  County,  Kentucky.  The 
proposed  project  would  utilize  an 
existing  dam  administered  by  the  U.S. 
Army  Corps  of  Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  555-7115. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii).and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encoiu^ages  electronic  filings. 
Please  include  the  project  number  (P- 
12359-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procediue  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fiuther,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  Barren 
River  Lake  Dam  and  Reservoir,  would 


consist  of:  (1)  Two  proposed  50-foot- 
long,  4-foot-diameter  steel  penstocks,  (2) 
a  proposed  powerhouse  containing  two 
generating  units  with  a  combined 
installed  capacity  of  3.9  megawatts,  (3) 
a  proposed  500-foot-long,  14.7-kv 
transmission  line,  and  (4)  appurtenant 
facilities.  The  project  would  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  24  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3678  or  e-mail 

ferconlinesupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  address 
in  item  g  above. 

1.  Competing  Preliminary  Permit-^ 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36; 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
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application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and -operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conunents,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  conunents  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-1260  Filed  1-17-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

January  14,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12373-000. 

c.  Date  filed:  September  20,  2002. 

d.  Applicant:  MIG  Utilities  Group, 
Inc. 

e.  Name  of  Project:  Sand  Hollow 
Hydro  Power  Project. 

f.  Location:  On  the  Sand  Hollow 
waterway,  approximately  2  miles  east  of 
the  Columbia  River,  in  Grant  County, 
Washington. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r) 

h.  Applicant  Contact:  Kevin 
Whitener,  MIG  Utilities  Group,  Inc.,  23 
S.  Wenatchee  Ave.,  Suite  203, 
Wenatchee,  WA  98801,  (509)  662-7197. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
502-8765. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12373-000)  on  jmy  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  a  document  with  the  Conunission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 


issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
proposed  concrete  dam,  approximately 
eight  feet  high  by  approximately  thirty- 
two  feet  wide,  and  an  inlet  structure;  (2) 
a  proposed  48-inch-diameter  steel 
penstock  approximately  6,500  feet  long 
that  will  bifurcate  into  two  separate 
smaller  steel  penstocks,  (3)  a  proposed 
powerhouse  containing  two  turbine/ 
generator  units  having  a  total  installed 
capacity  of  1  MW,  (4)  a  proposed  1- 
mile-long,  13.2  kV  transmission  line, 
and  (5)  appurtenant  facilities.  The 
project  would  have  an  annual 
generation  of  7.2  million  kW. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  l-866-20a- 
3676  or  e-mail 

ferconlinesupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice  • 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 
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0.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  apphcant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preUminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  vdll  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Conunission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 


s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  bom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-1261  Filed  1-17-03;  8:45  am] 

BOiJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Non-Project  Use  of  Project 
Lands  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

January  14,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Non-Project 
Use  of  Project  Lands. 

b.  Project  No.:  P-2 197-058. 

c.  Date  filed:  October  30,  2002. 

d.  Applicant:  Alcoa  Power  Generating 
Inc. 

e.  Name  and  Location  of  Project:  The 
Yadkin  Hydroelectric  Project  is  on  the 
Yadkin/Pee  Dee  River  in  Montgomery, 
Stanley,  Davidson,  Rowan,  and  Davie 
Counties,  North  Carolina.  The  Yadkin 
project  contains  the  following 
reservoirs:  High  Rock,  Tuckertown, 
Narrows,  and  Falls.  The  project  does  not 
occupy  any  federal  lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791{a)-825{r). 

g.  Applicant  Contact:  Mr.  David  R. 
Poe,  LeBoeuf,  Lamb,  Greene  &  MacRae, 
LLP,  Suite  1200,  1875  Connecticut  Ave., 
NW.,  Washington,  DC,  20009-5728, 
(202) 986-8039. 

h.  FERC  Contact:  Elizabeth  Jones 
(202) 502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene: 
February  14,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.      . 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  The  Commission 


strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
2197-058)  on  any  comments  or  motions 
filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  afiect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Application:  Alcoa 
Power  Generating,  Inc.  (Alcoa),  licensee 
for  the  Yadkin  Hydroelectric  Project, 
filed  a  non-project  use  of  project  lands 
application.  In  its  application,  Alcoa 
proposes  to  grant  a  permit  to  Thomason 
Development,  L.L.C,  for  the 
■coristruction  of  a  marina  to 
accommodate  16  watercraft,  with  16     '. 
additional  personal  watercraft  and  for 
the  modification  of  one  preexisting  boat 
laimch  ramp  and  one  preexisting 
bulkhead  (together,  the  "Marina 
Facilities")  within  the  Project  boundary 
on  High  Rock  Reservoir.  Alcoa  proposes 
to  grant  a  second  permit  to  the  River's 
Edge  Homeowners  Association  for  the 
use  and  operation  of  the  Marina 
Facilities. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room'or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov .  For 
TTY,  call  (202)  502-8659. 

1.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

m.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NO-nCE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION  ", 
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"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Projfict  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  Fded  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Conmiission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

n.  Agency  Comments — Federal,  state, 
cind  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary- 

[FR  Doc.  03-1262  Filed  1-17-03;  8:45  am] 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2232-449  &  450] 

Notice  of  Applications  for  Non-Project 
Use  of  Project  Lands  and  Soliciting 
Comments,  Motions  to  Intervene,  and 
Protests 

January  14,  2003. 

Take  notice  that  the  two  following 
applications  have  been  filed  with  the 
Commission  and  are  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands. 

b.  Project  No:  2232-449  &  2232-450. 

c.  Date  Filed:  November  25,  2002. 

d.  Applicant:  Duke  Power  Company. 

e.  Name  of  Project:  Catawba-Wateree. 

f.  Location:  The  project  is  located  in 
Alexander,  Burke,  Caldwell,  Catawba, 
Gaston,  Iredell,  Lincoln,  McDowell  and 
Mecklenburg  Counties,  North  Carolina 
and  Chester,  Fairfield,  Kershaw, 
Lancaster,  and  York  Counties,  South 
Carolina.  This  project  does  not  occupy 
any  federal  lands. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)  825(r)  and 
§§799  and  801. 

h.  Applicant  Contact:  Mr.  Joe  Hall, 
Lake  Management  Representative,  Duke 
Power,  a  division  of  Duke  Energy  Corp., 
P.O.  Box  1006,  Charlotte,  North  Carolina 
28201-1006,  (704)  382-8576. 

i.  FERC  Contacts:  Any  questions  on 
this  notice  regarding  Sunset  Bay,  P- 
2232-449,  should  be  addressed  to:  Mrs. 
Jean  Potvin  at  (202)  502-8928,  or  e-mail 
address:  jean.potvin@ferc.gov.  Any 
questions  on  this  notice  regarding  The 
Highlands,  P-2232-450,  should  be 
addressed  to  Ms.  Shana  High  at  (202) 
502-8674,  or  e-mail  address: 
shana.high@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  February  14,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2232-449  or  450)  on  any  comments  or 
motions  filed.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages  e- 
fi  lings, 
k.  Description  of  Requests: 
to  the  first  apphcation,  P-22  32-449, 
the  licensee  proposes  to  grant  a  lease  for 
a  Commercial  Residential  Marina  to 
Sunset  Bay  at  Lake  Norman,  LLC,  toe. 
for  the  Simset  Bay  Subdivision.  The 
proposal  includes  one  parcel  of  project 
land  containing  a  total  of  0.535  acre  for 
a  proposed  commercial  residential 
marina  facility.  The  leased  area  will 
provide  14  boat  slips  for  access  to  the 
reservoir  for  residents  of  the  Sunset  Bay 
Subdivision,  located  in  Iredell  County, 
North  Carolina. 

In  the  second  application,  P-2232- 
450,  the  licensee  proposes  to  grant  a 
lease  for  a  Commercial  Residential 
Marina  to  the  Highlands  at  Lake 
Norman,  LLC,  Inc.  for  the  Highlands 
Subdivision.  The  proposal  includes  one 
parcel  of  project  land  containing  a  total 
of  0.503  acre  for  a  proposed  commercial 
residential  marma  facility.  The  leased 
area  will  provide  20  boat  slips  for  access 
to  the  reservoir  for  residents  of  the 
Highlands  Subdivision,  located  in 
Iredell  Coimty,  North  Carolina. 

1.  Location  of  the  Applications:  The 
filings  are  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  or 
may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 


the  "FERRIS"  Itok.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  call 
the  Helpline  at  (866)  208-3676  or 
contact 
FERCONLINESUPPORT@ferc.gov.  For 

TTY,  contact  (202)  502-8659. 


m.  todividuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  mdicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
totervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
to  determintog  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  totervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filtog  and  Service  of  Responsive 
Documents — Any  filtogs  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described 
applications.  A  copy  of  the  applications 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1263  Filed  1-17-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

January  14,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 

b.  Project  No.:  P-3267-013. 

c.  Date  Filed:  August  5.  2002. 

d.  Applicants:  Bellows-Tower  Hydro, 
Inc.  (Transferor)  and  North  Coxmtry 
Conununity  College  Foundation,  Inc. 
(Transferee). 

e.  Name  of  Project:  Ballard  Mill. 

f.  Location:  On  the  Salmon  River  in 
Franklin  County,  New  York.  The  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicants  Contact:  Frank  Christie, 
Bellows-Tower  Hydro,  hic,  359  River 
Street,  Suite  202,  Manistee,  MI  49660, 
(231)  398-0625  (Transferor);  Ted 
Morgan,  North  Country  Community 
College  Foundation,  Inc.,  20  Winona 
Ave.,  P.O.  Box  89,  Saranac  Lake,  NY 
12983. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
502-8765. 

j.  Deadline  for  filing  comments  and  or 
motions:  February  14,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
3267-013)  on  any  comments  or  motions 

filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Transfer:  The 
applicants  seek  Commission  approval  to 


transfer  the  license  for  the  Ballard  Mill 
Project  from  Bellows-Tower  Hydro,  Inc. 
to  the  North  Country  Community 
College  Foundation,  Inc. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conmiission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  addresses  in  item  h. 
m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Piling  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERN^S 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  coniments,  it  will  be  presumed  to 
have  no  cornments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1264  Filed  1-17-03:  8:45  am) 

BILUN6  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Regional  Docket  Nos.  11-2000-08,  -09,  II- 
2001-01,  -03,  -04;  FRL-7439-61 

Clean  Air  Act  Operating  Permit 
Program;  Petitions  for  Objection  to 
State  Operating  Permits  for  Columbia 
University;  Starrett  City  Power  Plant; 
Elmhurst  Hospital;  Maimonides 
Medical  Center;  and  the  Bergen  Point 
Sewage  Treatment  Plant 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  orders  on 
petitions  to  object  to  five  State  operating 
permits.  '         

SUMMARY:  This  document  armounces 
that  the  EPA  Administrator  has 
responded  to  five  citizen  petitions 
asking  EPA  to  object  to  operating 
permits  issued  to  five  facilities  by  the 
New  York  State  Department  of 
Enviromnental  Conservation  (NYSDEC). 
Specifically,  the  Administrator  has 
partially  granted  and  partially  denied    ^ 
each  of  the  petitions  submitted  by  the 
New  York  Public  Interest  Research 
Group  (NYPIRG)  to  object  to  each  of  the 
State  operating  permits  issued  to  the 
following  facilities:  Columbia 
University  in  New  York,  NY;  Starrett 
City  Power  Plant  in  Brooklyn,  NY; 
Elmhurst  Hospital  in  Elmhurst.  NY; 
Maimonides  Medical  Center  in 
Brooklyn,  NY;  and  Bergen  Point  Sewage 
Treatment  Plant  in  West  Babylon.  NY. 
Piu-suant  to  section  505(b)(2)  of  the 
Clean  Air  Act  (Act),  Petitioner  may  seek 
judicial  review  of  those  portions  of  the 
petitions  which  EPA  denied  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit.  Any  petition  for 
review  shall  be  filed  within  60  days 
fi-om  the  date  this  notice  appears  in  the 
Federal  Register,  pursuant  to  section 
307  of  the  Act. 

ADDRESSES:  You  may  review  copies  of 
the  final  orders,  the  petitions,  and  other 
supporting  information  at  the  EPA, 
Region  2,  290  Broadway,  New  York, 
New  York  10007-1866.  If  you  wish  to 
examine  these  documents,  you  should 
make  an  appointment  at  least  24  hours 
before  visiting  day.  Additionally,  the 
final  orders  for  Columbia  University, 
Starrett  City  and  Elmhurst  Hospital  are 
available  electronically  at:  http:// 
www.epa.gov/region07/programs/artd/ 

air/title5/petitiondb/ 
petitiondb2000.htm.  and  the  final  orders 
for  Maimonides  Medical  Center  and 
Bergen  Point  Sewage,  Treatment,Plant 
are  available  electronically  at:  http:// 
www.epa.gov/region07/programs/artd/ 
air/titleS/petitiondb/  *^ 

petitiondb2001.htm. 


2764 


Federal  Register / Vol.  68.  No.  13 /Tuesday,  January  21,  2003 /Notices 


FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Riva,  Chief,  Permitting  Section, 
Air  Programs  Branch,  Division  of 
Environmental  Planning  and  Protection, 
EPA,  Region  2,  290  Broadvi^ay,  25th 
Floor.  New  York,  New  York  10007- 
1866,  telephone  (212)  637-4074. 
SUPPLEMENTARY  INFORMATION:  The  Act 
affords  EPA  a  45-day  period  to  review, 
and  object  to  as  appropriate,  operating 
permits  proposed  by  State  permitting 
authorities.  Section  505(b)(2)  of  the  Act 
authorizes  any  person  to  petition  the 
EPA  Administrator  within  60  days  after 
the  expiration  of  this  review  period  to 
object  to  State  operating  permits  if  EPA 
has  not  done  so.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 
during  the  public  comment  period 
provided  by  the  State,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  comment  period  or  the 
grounds  for  the  issues  arose  after  this 
period. 

I.  Columbia  University 

On  October  2,  2000,  the  EPA  received 
a  petition  from  NYPIRG,  requesting  that 
EPA  object  to  the  issuance  of  the  title  V 
operating  permit  to  Columbia 
University.  The  petition  raises  issues 
regarding  the  permit  application,  the 
pertnit  issuance  process,  and  the  permit 
itself.  NYPIRG  asserts  that  (1)  NYSDEC 
violated  the  public  participation 
requirements  of  40  CFR  70.7(h)  by 
inappropriately  denying  NYPIRG's 
request  for  a  public  hearing:  (2)  the 
permit  is  based  on  an  incomplete  permit 
application  in  violation  of  40  CFR 
70.5(c);  (3)  the  permit  lacks  an  adequate 
statement  of  basis  as  required  by  40  CFR 
70.7(a)(5);  (4)  the  permit  distorts  the 
annual  compliance  certification 
requirement  of  CAA  section  114(a)(3) 
and  40  CFR  70.6(c)(5);  (5)  the  permit 
does  not  assure  compliance  with  all 
applicable  requirements  as  mandated  by 
40  CFR  70.1(b)  and  70.6(a)(1)  because  it 
illegally  sanctions  the  systematic 
violation  of  applicable  requirements 
during  startup/shutdown,  malfunction, 
maintenance,  and  upset  conditions;  (6) 
the  permit  does  not  require  prompt 
reporting  of  all  deviations  from  permit 
requirements  as  mandated  by  40  CFR 
70.6(a)(3)(iii)(B);  and  (7)  the  permit  does 
not  assure  compliance  with  all 
applicable  requirements  as  mandated  by 
40  CFR  70.1(b)  and  70.6(a)(1)  because 
many  individual  permit  conditions  lack 
adequate  monitoring  and  are  not 
practically  enforceable. 

On  December  16,  2002,  the 
Administrator  issued  an  order  partially 
granting  and  partially  denying  the 


petition  on  Columbia  University.  The 
order  explains  the  reasons  behind  EPA's 
conclusion  that  the  NYSDEC  must 
reopen  the  permit  to:  (1)  Enforceably 
prohibit  operation  of  all  four  boilers 
simultaneously,  (2)  specify  that 
continuous  opacity  monitors  are  used, 
(3)  incorporate  monitoring  for  fuel 
sulfur  content,  (4)  incorporate  sulfur 
requirements  of  the  New  Source 
Performance  Standards.  (5)  include 
monitoring  to  support  the  annual  and 
hourly  NOx  limits,  and  (6)  incorporate 
operational  restrictions  to  limit  the 
annual  SO2  emissions  and  include 
monitoring  to  support  the  hourly  SO2 
limits.  The  order  also  explains  the 
reasons  for  denying  NYPIRG's 
remaining  claims. 

NYPIRG  raises  each  of  the  above 
seven  issues  in  the  petitions  on  Starrett 
City  Power  Plant  and  Elmhurst  Hospital, 
as  well.  NYPIRG  raises  each  of  the 
above  issues  except  the  public  hearing 
issue  in  the  petitions  on  Maimonides 
Medical  Center  and  Bergen  Point 
Sewage  Treatment  Plant.  Further,  in  the 
Starrett  City  and  Maimonides  petitions, 
NYPIRG  raises  an  additional  issue:  the 
permit  fails  to  include  the  applicable 
particulate  matter  limitation  that  is  part 
of  New  York's  State  Implementation 
Plan.  Finally,  in  the  petition  on  Bergen 
Point,  NYPIRG  raises  a  new  issue:  the 
permit  lacks  federally  enforceable 
conditions  that  govern  the  procedures 
for  permit  renewal.  In  each  of  these 
petitions,  the  issue  on  monitoring  is 
subdivided  into  several  detailed  points, 
some  of  which  are  permit-specific  and 
some  of  which  are  shared  among  the 
other  permits. 

n.  Starrett  City  Power  Plant 

On  January  3,  2001,  the  EPA  received 
a  petition  from  NYPIRG,  requesting  that 
EPA  object  to  the  issuance  of  the  title  V 
operating  permit  to  Starrett  City,  on  the 
grounds  listed  above.  On  December  16, 
2002,  the  Administrator  issued  an  order 
partially  granting  and  partially  denying 
the  petition.  The  order  explains  the 
reasons  behind  EPA's  conclusion  that 
the  NYSDEC  must  reopen  the  permit  to: 
(1)  Revise  the  permit's  sulfur-in-fuel 
provisions  to  incorporate  the  applicable 
SIP  citation;  (2)  add  the  requirement  for 
aimual  tune-ups  for  the  facility's  four 
boilers;  (3)  add  operational  restrictions 
for  the  facility's  three  reciprocating 
engines;  (4)  add  recordkeeping  and 
operational  limits  based  on  the  most 
recent  stack  test  for  the  facility's  three 
reciprocating  engines;  (5)  add  the 
requirement  for  annual  tune-ups  for  the 
facility's  three  reciprocating  engines; 
and  (6)  add  the  applicable  SIP 
particulate  matter  limit  and  appropriate 
monitoring  for  the  facility's  four  boilers 


and  three  reciprocating  engines.  The 
order  also  explains  the  reasons  for 
denying  NYPIRG's  remaining  claims. 

III.  Elmhurst  Hospital 

On  October  10,  2000,  the  EPA      . 
received  a  petition  from  NYPIRG. 
requesting  that  EPA  object  to  the 
issuance  of  the  title  V  operating  permit 
to  Elmhiu-st  Hospital  on  the  grounds 
listed  above.  On  December  16,  2002.  the 
Administrator  issued  an  order  partially 
granting  and  partially  denying  the 
petition.  The  order  explains  the  reasons 
behind  EPA's  conclusion  that  the 
NYSDEC  must  reopen  the  permit  to  add 
requirements  for  prompt  reporting  of 
temperature  excursions  at  the  ethylene 
oxide  abatement  system.  The  order  also 
explains  the  reasons  for  denying 
NYPIRG's  remaining  claims. 

IV.  Maimonides  Medical  Center 

On  October  29.  2001,  the  EPA 
received  a  petition  from  NYPIRG, 
requesting  that  EPA  object  to  the 
issuance  of  the  title  V  operating  permit 
to  the  Maimonides  Medical  Center  on- 
the  grounds  listed  above.  On  December 
16,  2002,  the  Administrator  issued  an 
order  partially  grcinting  and  partially 
denying  the  petition.  The  order  explains 
the  reasons  behind  EPA's  conclusion 
that  the  NYSDEC  must  reopen  the 
permit  to:  (1)  Add  the  requirements  for 
annual  tune-ups  for  the  facility's  five 
boilers;  (2)  add  the  applicable  SIP 
particulate  matter  limit  and  appropriate 
monitoring  and  recordkeeping;  (3)  move 
compliance  requirements  relating  to  the 
ethylene  oxide  control  device  from  the 
State  side  to  the  federally  enforceable 
side  of  the  permit;  (4)  revise  monitoring 
compliance  requirements  to  express 
permissible  emission  rates  in  terms  of 
those  same  units  that  are  expressed  in 
the  SIP;  (5)  specify  which  of  two 
proposed  emission  control  scenarios, 
stated  in  the  permit,  is  being  retained 
for  implementation  regarding  the 
ethylene  oxide  operation;  (6)  upgrade 
the  existing  monitoring  relating  to  the 
ethylene  oxide  operation;  and  (7)  add 
opacity  monitoring  requirements  to  the 
ethylene  oxide  operation.  The  order  also 
explains  the  reasons  for  denying 
NYPJRG's  remaining  claims. 

V.  Bergen  Point  Sewage  Treatment 
Plant 

On  October  15.  2001,  the  EPA 
received  a  petition  from  NYPIRG, 
requesting  that  EPA  object  to  the 
issuance  of  the  title  V  operating  permit 
to  Bergen  Point  on  the  grounds  listed 
above.  On  December  16,  2002,  the 
Administrator  issued  an  order  partially 
granting  and  partially  denying  the 
petition.  The  order  explains  the  reasons 
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behind  EPA's  conclusion  that  the 
NYSDEC  must  reopen  the  permit  to:  (1) 
Upgrade  existing  monitoring  relating  to 
stack  testing  and  stack  emissions;  (2) 
include  both  particulate  matter  emission 
limits  (State  and  Federal)  as  applicable 
requirements  of  the  incinerators;  (3) 
require  permittee  to  keep  a  log  of  the 
incinerators'  operating  hours;  (4) 
incorporate  calibration  methods  and 
frequencies  for  monitoring  devices;  t5) 
specify  a  test  method  and  appropriate 
recordkeeping  for  the  sludge  sampling 
activity;  (6)  incorporate  the  average 
scrubber  pressure  drop  from  the  most 
recent  performance  test;  and  (7)  specify 
QA/QC  requirements  with  respect  to  the 
continuous  opacity  monitors.  The  order 
also  explains  the  reasons  for  denying 
NYPIRG's  remaining  claims. 

Dated:  January  7,  2003. 
Jane  M.  Kenny, 

Regional  Administrator,  Region  2. 
(FR  Doc.  03-964  Filed  1-17-03;  8:45  ami 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7440-8) 

EPA  Science  Advisory  Board, 
Notification  of  Public  Advisory, 
Committee  Teleconference  Meeting; 
Human  Health  Strategy  Review  Panel 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
Notice  is  hereby  given  that  the  Human 
Health  Strategy  Review  Panel  (HHRS 
Review  Panel)  of  the  U.S. 
Environmental  Protection  Agency's 
(EPA)  Science  Advisory  Board  (SAB) 
will  meet  via  teleconference  on 
February  7,  2003  from  1  p.m.  to  3  p.m. 
eastern  time.  This  teleconference 
meeting  will  be  hosted  out  of 
Conference  Room  6013,  USEPA,  Ariel 
Rios  Building  North,  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20004. 
The  meeting  is  open  to  the  public,  but, 
due  to  limited  space,  seating  will  be  on 
a  first-come  basis.  The  public  may  also 
attend  via  telephone,  however,  lines 
may  be  limited.  Information  on  how  to 
participate  is  given  below. 

BacKgrouna—The  background  for  this 
review  and  the  charge  to  the  HHRS 
Review  Panel  was  published  in  67  FR 
41718  on  June  19,  2002.  The  notice  also 
included  a  draft  charge  to  the  HHRS 
Review  Panel;  a  call  for  nominations  for 
members  of  the  HHRS  Review  Panel  in 
certain  technical  expertise  areas  needed 
to  address  the  charge  and  described  the 
process  to  be  used  in  forming  t"he  HHRS 
Review  Panel.  Subsequently,  notice  was 
published  October  11,  2002  (67  FR 


63422)  detailing  meetings  that  have 
since  been  convened:  a  teleconference 
on  October  23.  2002,  and  a  face  to  face 
meeting  in  RTP,  North  Carolina  on 
November  20-22,  2002. 

Purpose  of  this  Meeting — The  purpose 
of  this  public  teleconference  meeting  is 
for  the  HHRS  Review  Panel  to:  (a) 
Review  and  revise  the  panel's  draft 
report  as  necessary;  and  (b)  approve  the 
report  as  revised  for  delivery  to  the  SAB 
Executive  Committee. 
FOR  FURTHER  INFORMATiON:  To  inquire 
about  public  participation  in  the 
meeting  identified  above  please  contact 
Dr.  Suhair  Shallal,  Designated  Federal 
Officer,  HHRS  Review  Panel,  USEPA 
Science  Advisory  Board  (1400A),  Suite 
6450P,  1200  Peimsylvania  Avenue, 
NW..  Washington,  DC  20460;  telephone/ 
voice  mail  at  (202)  564^566;  fax  at 
^  (202)  501-0582;  or  via  e-mail  at 
shallal.subair@epa.gov.  Members  of  the 
public  desiring  additional  information 
about  the  meeting  locations  or  the  call- 
in  number  for  the  teleconference  must 
contact  Dr.  Shallal  at  the  addresses  and 
numbers  identified  above. 

Submitting  Public  Comments — The 
SAB  will  have  a  brief  period  (no  more 
than  10  minutes)  available  during  the 
Teleconference  meeting  for  applicable 
public  comment.  For  the 
Teleconference,  the  oral  public 
comment  period  will  be  divided  among 
the  speakers  who  register.  Registration 
is  on  a  first  come  basis.  Speakers  who 
have  been  granted  time  on  the  agenda 
may  not  yield  their  time  to  other 
speakers.  Those  wishing  to  speak  but 
who  are  unable  to  register  in  time  may 
provide  their  comments  in  writing. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Dr.  Shallal  at  the  address 
above  no  later  than  noori  eastern  fime 
on  January  31,2003. 

Availability  of  Review  Material—  . 
There  is  one  primary  EPA  document 
that  is  the  subject  of  this  review.  This 
review  document  (Human  Health 
Research  Strategy.  USEPA  ORD,  May 
2002)  is  available  electronically  at  the 
following  site  http://www.epa.gov/sab/ 
pdf/hhrs.pdf 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  conunents 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 


presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  10 
minutes  (unless  otherwise  indicated 
above).  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
15  minutes  total  (unless  otherwise 
indicated  above).  Deadlines  for  getting 
on  the  public  speaker  list  for  a  meeting 
are  given  above.  Speakers  should  bring 
at  least  35  copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 
Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
review  panel  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  One  hard  copy  with 
original  signatiu'e,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat,  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows 
95/98  format).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  20  copies  of  their 
comments  for  public  distribution. 

Meeting  >\ccess-;-Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Dr. 
Shallal  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Web  site  (http://wwrw.epa.gov/sab) 
and  in  the  Science  Advisory  Board 
FY2001  Annual  Staff  Report,  which  is 
available  from  the  SAB  Publications 
Staff  at  (202)  564-4533  or  via  fax  at 
(202)  501-0256. 

Dated:  January  9,  2003. 
A.  Robert  Flaak, 

Acting  Staff  Office  Director.  EPA  Science 

Advisory  Board  Staff  Office. 

(FR  Doc.  03-1240  Filed  1-17-03;  8:45  am] 

BILUNG  CODE  6560-50-^ 
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environmeni:al  protection 

AGENCY 

[FRL-7440-6] 

Jack  Coins  Waste  Oil  Superfund  Site; 
Notice  of  proposed  De  minimis 
settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  de  minimis 

Settlement. 

SUMMARY:  Under  Section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  offered  a 
de  minimis  settlement  at  the  Jack  Coins 
Waste  Oil  Superfund  Site  (Site)  under 
an  Administrative  Order  on  Consent 
(AOC)  to  settle  claims  for  past  and 
future  response  costs  at  the  Site. 
Approximately  593  parties  have 
returned  signature  pages  accepting 
EPA's  settlement  offer.  For  thirty  (30) 
days  following  the  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  settlement. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  cire  available  from: 
Ms.  Paula  V.  Batchelor,  U.S. 
Environmental  Protection  Agency, 
Region  IV,  CERCLA  Program  Services 
Branch,  Waste  Management  Division,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303,  (404)  562-8887. 

Written  comments  may  be  submitted 
to  Mr.  Greg  Armstrong  at  the  above 
address  within  30  days  of  the  date  of 
publication. 

Dated:  January  3.  2003.  • 

lames  Miller, 

Acting  Chief,  CERCLA  Program  Services 
Branch,  Waste  Management  Division. 
IFR  Doc.  03-1241  Filed  1-17-03;  8:45  am) 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7440-7] 

Jack  Coins  Waste  Oil  Superfund  Site/ 
Cleveland,  TN;  Notice  of  proposed 
settlement 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 

summary:  Under  Section  122(h)(1)  of  the 
Comprehensive  Environmental 


Response,  Compensation,  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  proposed 
to  settle  claims  for  response  costs  at  the 
Jack  Coins  Waste  Oil  Superfund  Site 
(Site)  located  in  Cleveland,  Tennessee, 
with  Alstom  Power,  BFI  (Chattanooga), 
Bowater  Newsprint  Operations, 
Emerson  Elecfric,  Johnston  Coca-Cola 
Bottling  Company,  Maytag  Cleveland 
Cooking  Products,  Smith  &  Green 
Construction  Co.,  Inc.,  and  Texaco,  Inc. 
EFA  will  consider  public  comments  on 
the  proposed  settlement  for  thirty  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor,  U.S. 
Environmental  Protection  Agency, 
Region  IV,  CERCLA  Program  Services 
Branch,  Waste  Management  Division,  61 
Forsyth  Street,  SW..  Atlanta,  Georgia 
30303,  (404)  562-8887. 

Written  comment  may  be  submitted  to 
Mr.  Greg  Armstrong  at  the  above 
address  within  30  days  of  the  date  of 
publication. 

Dated:  January  3,  2003. 
James  Miller, 

Acting  Chief,  CERCLA  Program  Services 
Branch,  Waste  Management  Division. 
[FR  Doc.  03-1242  Filed  1-17-03;  8:45  am] 
BILUNG  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

January  13,  2003. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104^13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  24,  2003. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room  1- 
C804  or  Room  1-A804,  445  12th  Street, 
SW.,  Washington,  DC  20554  or  via  the 
Internet  to  jboley®fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
,  OMB  Control  No.:  3060-0066. 

Title:  Application  for  Renewal  of 
Instructional  Television  Fixed  Station 
and/or  Response  Station(s)  and  Low 
Power  Relay  Station(s)  License. 
Form  No.:  FCC  Form  330-R. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 
Respondents:  Not-for-profit 
institutions,  and  state,  local  or  tribal 
goverimient. 

Number  of  Respondents:  75. 
Estimated  Time  Per  Response:  3 
hours. 

Frequency  of  Response:  Reporting 
requirement  every  10  years  (upon 
expiration). 

Total  Annual  Burden:  225  hours. 
Total  Annual  Cost:  N/A. 
Needs  and  Uses:  FCC  Form  330-R  is 
used  by  licensees  of  Instructional 
Television  Fixed  (ITFS).  Response,  and 
Low  Power  Relay  Stations  to  file  for 
renewal  of  their  licenses.  The  data  are 
used  by  FCC  staff  to  ensure  that  ITFS 
licensees  continue  to  meet  basic 
Commission  policies  and  rules,  as  well 
as  statutory  requirements  to  remain  a 
licensee.  The  form  is  being  revised  to 
include  the  FCC  Registration  Number 
(FRN)  and  to  clarify  existing 
instructions  for  the  general  public. 
OMB  Control  No.:  3060-0093. 
Title:  Applications  for  Renewal  of 
Radio  Station  License  in  Specified 
Services. 
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Form  No.:  FCC  Form  405. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  2,500. 

Estimated  Time  Per  Response:  2.25 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  5.625  hours. 

Total  Annual  Cost:  $338,000. 

Afeeds  and  Uses:  The  FCC  Form  405 
is  used  by  common  carriers  cmd 
Multipoint  Distribution  Service  (MDS) 
non-common  carriers  to  apply  for 
renewal  of  radio  station  licenses. 
Section  307(c)  of  the  Commimications 
Act  liniits  the  term  of  common  carrier 
radio  licenses  to  ten  years  and  requires 
that  written  applications  be  submitted 
for  renewal.  It  is  proposed  that  the  FCC 
Form  405  be  revised  to  add  the  FCC 
Registration  Number  (FRN)  in  order  to 
have  a  unique  identifier  for  each 
applicant  and  to  facilitate  the 
applicants'  electronic  payments  of 
licensing  fees. 

QMS  Control  No.:  3060-0589. 

Title:  FCC  Remittance  Advice  and 
Continuation  Sheet. 

Form  No.:  FCC  Form  159  and  159-C. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  and  state, 
local  or  tribal  government. 

Number  of  Respondents:  635,738. 

Estimated  Time  Per  Response:  .50 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  317,869  hours. 
Total  Annual  Cost:  N/A. 

iSleeds  and  Uses:  The  FCC  Forms  159 
and  159-C  are  required  for  payment  of 
regulatory  fees,  and  for  use  when  paying 
for  multiple  filings  with  a  single 
payment  instrument,  or  when  paying  by 
credit  card.  The  forms  require  specific 
information  to  track  payment  history, 
and  to  facilitate  the  efficient  and 
expeditious  processing  of  collections  by 
a  lockbox  bank.  The  forms  are  being 
revised  to  eliminate  the  Taxpayer 
Information  Nimiber  (TIN),  add 
Discover  and  American  Express  to  the 
credit  cards  allowable,  and  eliminate 
redundant  data  fields  asking  for 
information  already  available  in  the 
CORES  system. 

OMB  Control  No.:  3060-0809 
Title:  Communications  Assistance  for 
Law  Enforcement  Act  (CALEA). 
Form  No.:  N/A. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 


Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  5,000. 
Estimated  Time  Per  Response:  7 
hours' 

Frequency  of  Response:  On  occasion 
and  one  time  reporting  requirements 
and  recordkeeping  requirement. 
Total  Annual  Burden:  51,000  hours. 
Total  Annual  Cost:  N/A. 
Needs  and  Uses:  The  information 
filed  with  the  Commission  will  be  used 
to  verify  telecommimications  carriers' 
conformance  with  the  CALEA 
requirements,  and  the  information  made 
available  to  law  enforcement  officials 
will  be  used  to  determine  the 
accountability  and  accuracy  of 
telecommimications  carriers' 
compliance  with  lawful  electronic 
siUT^eillance  orders. 

OMB  Control  No.:  3060-0901. 
Title:  Reports  of  Common  Carriers  and 
Affiliates. 
Form  No.:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  20 
respondents;  1,200  responses. 

Estimated  Time  Per  Response:  5 
hovus. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  6,000  hours. 
Total  Annual  Cost:  N/A. 
Needs  and  Uses:  This  information 
will  be  used  by  FCC  staff  to  monitor  the 
operating  agreements  of  U.S.  carriers 
and  their  foreign  correspondents  that 
possess  market  power,  and,  in 
particular,  to  monitor  the  international 
accounting  rates  of  such  carriers  to 
ensure  consistency  with  Commission 
policies  and  the  by-pass  and  safeguard 
its  international  settlements  policy. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-1203  Filed  1-17-03;  8:45  am) 

BILUNG  CODE  6712-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Col|ection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

January  13,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 


Federal  agencies  to  take  thi& 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  imless  it  displays  a 
ciurently  valid  control  number.  No 
person  shall  be  subject  to  any'  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
biuden  estimate;  (c)  ways  to  enhance 
the  quality,  utihty,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  March  24,  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley  Herman,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  1-C804,  Washington,  DC  20554  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATKW  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  Herman  at  (202)  418-0214  or  via 
the  internet  at  jboley@fcc.gov. 
SUPPLEMErfTARY  INFORMATION: 

OMB  Control  No.:  3060-0454. 

Title:  Regulation  of  International 
Accounting  Rates. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  20 
respondents;  760  responses. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  party 
disclosure  requirement. 

Total  Annual  Burden:  760  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  $6,000. 

Needs  and  Uses:  The  information  will 
be  used  by  the  FCC  staff  to  monitor  the 
international  accounting  rates  of  such 
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carriers  to  ensure  consistency  with 
Commission  policies  and  the  public 
interest.  The  information  also  enables 
the  Commission  to  preclude  one-way 
bypass  and  to  safeguard  its  international 
settlements  policy.  Carriers  also  use  the 
information  to  monitor  accounting  and 
settlement  rates  for  international 
telecommunications. 

OMB  Control  No.:  3060-0751. 

Title:  Reports  Concerning 
hiternational  Private  Lines 
Interconnected  to  the  U.S.  Public 
Switched  Network. 

Form  No.:  N/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  10. 

Estimated  Time  Per  Response:  8 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  80  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  The  filings  will  be 
used  by  the  Commission  in  reviewing 
the  impact,  if  any,  that  end-user  private 
line  interconnections  have  on  U.S. 
international  settlements  policy.  The 
data  will  also  enhance  the  ability  of 
both  the  Commission  and  interested 
parties  to  monitor  for  unauthorized 
resale  of  international  private  lines  that 
are  interconnected  to  the  U.S.  public 
switched  network. 

OMB  Control  No.:  3060-0768. 

Title:  28  GHz  Band  Segmentation  Plan 
Amending  the  Commission's  Rules  to 
Redesignate  the  27.5-29.5  GHz. 
Frequency  Band,  to  Reallocate  the  29.5- 
30.0  GHz  Frequency  Band,  and  to 
Establish  Rules  and  Policies  for  Local 
Multipoint  Distribution  Services  and  for 
the  Fixed  Satellite  Service. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  15 
respondents;  60  responses. 

Estimated  Time  Per  Response:  1 .5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  party 
disclosure  requirement. 

Total  Annual  Burden:  90  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  $18,000. 

Needs  and  Uses:  The  various 
collections  of  information  referenced  in 
this  OMB  control  number  are  contained 
in  47  CFR  Parts  25  and  101  of  the 
Commission's  rules.  The  Commission 
uses  the  information  in  carrying  out  its 


duties  as  set  forth  in  Sections  308  and 
309  of  the  Communications  Act  of  1934. 
as  amended.  Specifically,  the 
Commission  and  other  applicants  and/ 
or  licensees  in  the  28  GHz  band  use  the 
information  to  determine  the  technical 
coordination  of  systems  that  are 
designed  to  share  the  same  band 
segment  in  the  28  GHz  frequency  band. 

OMB  Control  No.:  3060-0769. 

Title:  Aeronautical  Services 
Transition  Plan. 

Form  No.:  hi/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  6. 

Estimated  Time  Per  Response:  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  party 
disclosure  requirement. 

Total  Annual  Burden:  24  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  $5,000. 

Needs  and  Uses:  Providers  of  interim 
domestic  aeronautical  mobile  satellite 
services  via  Inmarsat  are  required  to 
submit  a  transition  plan  outlining  the 
transition  from  Inmarsat  to  the  U.S. 
domestic  licensee  of  these  services.  The 
transition  plan  is  used  to  ensure 
continuity  of  service  to  domestic 
customers  during  the  transition  plan. 

OMB  Control  No.:  3060-0916. 

Title:  406  MHz  Personal  Locator 
Beacons  (PLB). 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  state,  local  or  tribal 
government. 

Number  of  Respondents:  1,050. 

Estimated  Time  Per  Response:  .5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  party 
disclosiue  requirement. 

Total  Annual  Burden:  525  holirs. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  The  information 
collection  is  necessary  to  register  data 
with  the  National  Ocetmic  and 
Atmospheric  Administration  (NOAA) 
and  will  be  used  by  search  and  rescue 
personnel  to  identify  the  person(s)  in 
distress  and  to  select  the  proper  rescue 
units  and  search  methods.  " 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

|FR  Doc.  03-1204  Filed  1-17-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

January  9,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  20, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room  1- 
C804.  445  12th  Street.  SW,  DC  20554  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0806. 

Title:  Universal  Service — Schools  and 
Libraries  Universal  Service  Program. 

Form  Nos:  FCC  Forms  470  and  471. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for-    . 
profit,  not-for-profit  institutions,  state, 
local  and  tribal  government. 
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Number  of  Respondents:  60,000. 

Estimated  Time  Per  Response:  4.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements,  third  party 
disclosure  requirement  and 
recordkeeping  requirement. 

Total  Annual  Burden:  440.000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Commission 
adopted  rules  providing  support  for  all 
telecommunications  services,  Internet 
access,  and  internal  connections  for  all 
eligible  schools  and  libraries.  To 
participate  in  the  program,  schools  and 
librari^  must  submit  a  description  of 
the  services  desired  to  the 
Administrator  via  FCC  Form  470.  The 
FOC  Form  471  is  submitted  by  schools 
and  libraries  that  have  ordered 
telecommunications  services,  Internet 
access  and  internal  coimections.  The 
date  is  used  to  determine  eligibility.  The 
Commission  revised  the  FCC  Form  471 
and  instructions  to  make  it  possible  to 
read  with  electronic  readers,  to  update 
references  to  current  deadlines  and 
relevant  statutes,  and  to  clarify 
explanations  to  make  the  form  generally 
easier  to  understand.  The  information 
collection  requirements  remain 
unchanged. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
[FR  Doc.  03-1205  Filed  1-17-03;  8:45  am] 

BILUNG  CODE  6712-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  Nos.  96-45,  97-21 ;  FCC  02- 
315] 

Application  for  Review  by  Henrico 
County  School  District,  Richmond, 
Virginia;  Federal-State  Joint  Board  on 
Universal  Service;  Changes  to  the 
Board  of  Directors  of  the  National 
Exchange  Carrier  Association,  Inc. 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

summary:  In  this  document,  the 
Commission  denies  the  application  for 
review  seeking  review  of  an  Order 
issued  by  the  Common  Carrier  Bureau 
(Bureau)  on  delegated  authority  and 
aiErm  the  decision  of  the  Bureau.  In  the 
Order,  the  Bureau  upheld  the  decision 
of  the  Schools  and  Libraries  Division  of 
the  Universal  Service  Administrative 
Company,  which  denied  Henrico 
County  School  District's  Funding  Year 
1999  application  for  discounts  under 
the  schools  and  libraries  universal 
service  mechanism. 


FOR  FURTHER  INFORMATION  CONTACT: 
Narda  Jones,  Attorney, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
(202)  418-7400,  TTY:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  CommissionXQrder  in 
CC  Docket  Nos.  96-45  and  97-21 
released  on  November  20.  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  Twelfth 
Street,  SW.,  Washington,  DC,  20554. 

1.  Before  the  Commission  is  an 
application  for  review  filed  by  Henrico 
County  Public  Schools  (Henrico), 
Richmond.  Virginia,  seeking  review  of 
an  Order  issued  by  the  Common  Carrier 
Bureau  (Bureau)  on  delegated  authority. 
In  the  Order,  the  Bureau  upheld  the 
decision  of  the  Schools  and  Libraries 
Division  (SLD)  of  the  Universal  Service 
Administrative  Company,  which  denied 
Henrico's  Funding  Year  1999 
application  for  discounts  under  the 
schools  and  libraries  universal  service 
mechanism.  For  the  reasons  set  forth 
below,  we  deny  the  application  for 
review  and  affirm  the  decision  of  the 
Bureau. 

2.  Under  the  schools  and  libraries 
universal  service  support  mechanism, 
eligible  schools,  libraries,  and  consortia 
that  include  eligible  schools  and 
libraries,  may  apply  for  discounts  for 
eligible  telecoinmunications  services, 
Internet  access,  and  internal 
coimections.  In  order  to  receive 
discounts  on  eligible  services,  the 
Commission's  rules  require  that  the 
applicant  submit  to  the  Administrator  a 
completed  FCC  form  470,  in  which  the 
applicant  sets  forth  its  technological 
needs  and  the  services  for  which  it 
seeks  discounts.  Once  the  applicant  has 
complied  with  the  Commission's 
competitive  bidding  requirements  and 
entered  into  an  agreement  for  eligible 
services,  it  must  file  an  FCC  form  471 
application  to  notify  the  Administrator 
of  the  services  that  have  been  ordered, 
the  carrier  with  whom  the  applicant  has 
entered  into  an  agreement,  and  an 
estimate  of  funds  needed  to  cover  the 
discounts  to  be  given  for  eligible 
services.  Approval  of  the  application  is 
contingent  upon  the  filing  of  FCC  form 
471,  and  funding  commitment  decisions 
are  based  on  information  provided  by 
the  school  or  library  in  this  form. 

3.  On  March  29,  2000,  Henrico  filed 
an  FCC  form  471  for  Funding  Year  1999 
including  10  funding  requests,  each 
seeking  discounted  internal 
connections.  It  did  not  file  an  FCC  form 
470  in  Fimding  Year  1999.  Henrico's 
FCC  form  471  referenced  FCC  form  470 


App.  No.  952970000283996,  a  Funding 
Year  2000  form  470  that  was  posted  to 
SLD's  website  on  December  20.  1999 
(Year  2000  form  470).  Henrico  also 
relied  on  this  Year  2000  form  470  in 
support  of  its  Funding  Year  2000 
applications  for  discounts,  which  were 
filed  on  January  19,  2000.  On  July  17, 
2000.  SLD  rejected  Henrico's  Funding 
Year  1999  application  for  discounts 
because  Henrico  had  not  specified  a 
Funding  Year  1999  FCC  form  470  in 
connection  with  its  Funding  Year  1999 
funding  requests.  Henrico  then  sought 
review  of  this  SLD  decision. 

4.  Before  the  Bureau.  Heiu-ico  argued 
that  reliance  on  a  Funding  Year  2000 
FCC  form  470  in  support  of  a  Fimding 
Year  1999  service  request  was 
permissible  because  "[njowhere  in  your 
correspondence,  procedures  or 
instructions  does  it  stipulate  that  the 
[Funding  Year  1999]  application  must 
be  based  on  a  [Funding  Year  1999]  470 
form."  The  Biu-eau  found,  however, 
that,  with  one  exception  inapplicable  to 
Henrico,  an  FCC  form  470  seeking 
services  in  one  year  could  not  be  used 
to  satisfy  the  requirement  of  competitive 
bidding  for  service  requests  in  another 
Funding  Year. 

5.  In  its  application  for  review  before 
the  Commission.  Henrico  argues  that  it 
should  be  permitted  to  rely  on  the 
Funding  Year  2000  form  470  because,  at 
the  time  it  electronically  posted  its  FCC 
form  470  for  Funding  Year  1999.  SLD 
had  switched  to  an  on-line  application 
system  for  Funding  Year  2000  that  only 
permitted  the  posting  of  Funding  Year 
2000  FCC  form  4706.  Henrico  asserts 
that  it  was  therefore  "impossible  to  post 
a  Year  [1999]  form  470  to  the  SLD 
website."  and  argues  that  its  Funding 
Year  1999  application  should  therefore 
not  be  denied  for  its  failure  to  do  so. 

6.  Section  1.115(c)  of  the 
Commission's  Rules  provides  that  "[n)o 
application  for  review  will  be  granted  if 
it  relies  on  questions  of  fact  or  law  upon 
which  the  designated  authority  has  been 
afforded  no  opportunity  to  pass."  We 
find  that  Henrico  did  not  raise  its 
present  argument  in  the  request  for 
review  to  the  Bureau.  In  that  pleading, 
Henrico  merely  asserted  that,  under 
program  procedures,  it  was  not  required 
to  use  a  Funding  Year  1999  FCC  form 
470  to  post  a  Funding  Year  1999  service 
request.  Now  it  argues  that  using  a 
Funding  Year  1999  FCC  form  470  was 
impossible  at  the  specific  time  during 
which  it  sought  to  post  a  request.  The 
former  argument  asserts  a  general  right 
to  use  a  Funding  Year  2000  form  to  post 
Funding  Year  1999  requests,  while  the 
latter  argument  suggests  such  use 
should  be  deemed  permissible  under 
the  limited  circumstances  present  at  the 
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end  of  Funding  Year  1999.  Similarly, 
the  factual  bases  for  the  current 
argument,  including  the  limited 
circumstances  just  mentioned,  and  the 
assertion  that  these  circumstances  made 
posting  a  Funding  Year  1999  request 
"impossible,"  were  also  not  presented 
below.  Accordingly,  because  Henrico 
did  not  raise  these  factual  and  legal 
questions  in  its  request  for  review  before 
the  Bureau,  consideration  of  these 
arguments  by  the  Commission  is 
precluded  by  §  1.115(c). 

7.  Further,  even  if  we  were  to 
consider  the  merits  of  this  argument,  we 
would  still  deny  the  application  for 
review.  First,  the  record  demonstrates 
that  Henrico's  Funding  Year  2000  FCC 
form  470  was  clearly  intended  to 
support  its  Funding  Year  2000 
applications  for  funding.  Henrico 
submitted  two  Funding  Year  2000  FCC 
forms  471  applications  seeking  Funding 
Year  2000  discounts.  Each  application 
referenced  FCC  form  470  App.  No. 
952970000283996  as  the  supporting 
form  470.  On  September  29,  2000,  SLD 
approved  Henrico's  Funding  Year  2000 
App.  No.  188486.  SLD  denied  Heiu-ico's 
Funding  Year  2000  App.  No  165166 
because  this  application  sought  support 
for  internal  connections  and  the  funding 
cap  could  pot  accommodate  applicants, 
such  as  Heiuico,  that  were  entitled  to 
less  than  an  81  percent  discount  in 
Funding  Year  2000. 

8.  Further,  it  would  appear  that 
Henrico's  requested  relief  would  work 
at  cross  purposes  to  its  already  secured 
funding  for  Fimding  Year  2000.  Were 
we  to  construe  the  FCC  form  470  App. 
No.  952970000283996  as  a  Funding 
Year  1999  FCC  form  470,  thus 
supporting  funding  of  Henrico's 
Funding  Year  1999  FCC  form  471,  it 
would  also  establish  that  Heiuico's 
successful  Funding  Year  2000 
application  violated  our  competitive 
bidding  regulations.  This  application 
sought  new  services  in  Funding  Year 
2000,  which  needed  to  be  posted  for 
bidding  by  a  Funding  Year  2000  FCC 
form  470  to  comply  with  our 
competitive  bidding  rules. 

9.  Moreover,  it  is  true  that,  after 
October  25,  1999,  because  SLX)  switched 
its  on-line  application  system  from  one 
designed  to  process  Funding  Year  1999 
applications  to  one  designed  for 
Funding  Year  2000,  applicants  seeking 
to  file  FCC  form  470  posting  requests  for 
services  in  Funding  Year  1999  were 
forced  to  use  the  on-line  system  for 
Funding  Year  2000  to  do  so.  However, 
at  the  same  time  that  USAC  gave 
applicants  ofHcial  notice  of  the 
availability  of  additional  funds  on 
March  1,  2000,  it  also  instructed 
applicants  how  to  apply  for  Funding 


Year  1999  funds  with  the  Funding  Year 
2000  form  470s.  Specifically  USAC 
directed  applicants  to  indicate  on  their 
Year  2000  forms  470  that  they  were 
seeking  services  for  Funding  Year  1999. 
Forms  470  so  designated  were  included 
in  a  list  posted  on  the  website  separ&te 
from  the  Funding  Year  2000  FCC  forms 
470,  and  SLD  took  special  steps  to 
ensure  that  providers  were  made  aware 
that  there  were  FCC  form  470s  seeking 
Funding  Year  1999  services  that  were 
not  included  among  the  FCC  form  470s 
posted  in  thie  on-line  Funding  Year  1999 
location. 

10.  Thus,  contrary  to  Henrico's 
assertion,  it  was  not  "impossible"  to 
post  a  request  for  services  in  Funding 
Year  1999.  Henrico,  having  already 
posted  a  Funding  Year  2000  FCC  form 
470  on  December  19,  1999,  that  did  not 
specify  its  intention  to  seek  Funding 
Year  1999  funds,  had  ample 
opportunity,  after  March  1,  2000,  to 
resubmit  its  Year  2000  form  470  with  a 
notation  that  the  form  was  seeking 
Fimding  Year  1999  funds  as  USAC 
instructed.  In  fact,  numerous  applicants 
successfully  posted  their  Funding  Year 
1999  requests  for  services  using  the 
Funding  Year  2000  on-line  application 
system.  Therefore,  while  the  absence  of 
a  Funding  Year  1999  on-line  system 
certainly  justified  applicants  using  the 
Funding  Year  2000  system  to  post  their 
Funding  Year  1999  requests  for  bidding, 
it  does  not  excuse  applicants  who  made 
no  attempt  to  post  Funding  Year  1999 
requests  at  all.  Here,  Henrico  made  no 
such  attempt  to  post  Fimding  Year  1999 
services.  Henrico  seeks  to  rely  on  an 
FCC  form  470  that  it  concedes  actually 
requested  services  in  Funding  Year  2000 
and  on  which  Henrico  in  fact  relied  on 
to  support  its  subsequent  successful 
Funding  Year  2000  FCC  form  471 
application.  Consequently,  we  conclude 
that  the  circumstances  to  which  Henrico 
refers  would  not  support  relief  in  this 
case. 

11.  It  is  ordered,  pursuant  to  section 
5(c)(5)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  1.115  of  the 
Commission's  rules,  that  the  application 
for  review  filed  by  Henrico  County 
Public  Schools,  Richmond,  Virginia,  on 
March  5,  2002  is  denied. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

IFR  Doc.  03-1175  Filed  1-17-03:  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  Nos.  96-45, 97-21 ;  FCC  02- 
306] 

Application  for  Review  by  Lunenburg 
County  Public  Schools,  Victoria, 
Virginia;  Federal-State  Joint  Board  on 
Universal  Service;  Changes  to  the 
Board  of  Directors  of  the  National 
Exchange  Carrier  Association,  Inc. 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  In  this  document,  the 
Commission  grants  the  application  for 
review  seeking  review  of  an  Order 
issued  by  the  Accounting  Policy 
Division  of  the  Common  Carrier  Bureau 
(Bureau)  on  delegated  authority.  In  the 
Order,  the  Bureau  upheld  the  decision 
of  the  Schools  and  Libraries  Division  of 
the  Universal  Service  Administrative 
Company,  which  denied  Lunenburg 
County  Public  Schools'  Funding  Year 
1999  application  for  discounts  under 
the  schools  and  libraries  universal 
service  mechanism.  This  document  also 
remands  to  SLD  to  fund  the  request  as 
set  forth. 

DATES:  Effective  November  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Narda  Jones,  Attorney, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
(202)  418-7400,  TTY:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  in 
CC  Docket  Nos.  96-45  and  97-21 
released  on  November  20,  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  Twelfth 
Street,  SW.,  Washington,  DC  20554. 

1.  Before  the  Commission  is  an 
Application  for  Review  filed  by 
Lunenburg  County  Schools 
(Lunenburg),  Victoria,  Virginia,  seeking 
review  of  an  Order  issued  by  the 
Accounting  Policy  Division  of  the 
Common  Carrier  Bureau  (Bureau)  on 
delegated  authority.  In  the  Order,  the 
Bureau  upheld  the  decision  of  the 
Schools  and  Libraries  Division 
(Division)  of  the  Universal  Service 
Administrative  Company,  which  denied 
one  of  Lunenburg's  Funding  Year  1999 
application  for  discounts  under  the 
schools  and  libraries  universal  service 
mechanism.  For  the  reasons  set  forth 
below,  we  grant  the  application  for 
review  and  remand  to  SLD  to  fund  the 
request  as  set  forth  in  this  Order. 

2.  Under  the  schools  and  libraries 
universal  service  support  mechanism, 
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eligible  schools,  libraries,  and  consortia 
that  include  eligible  schools  and 
libraries,  may  apply  for  discounts  for 
eligible  teleconunimications  services, 
Internet  access,  and  internal 
connections.  The  Commission's  rules 
require  that  the  applicant  make  a  bona 
fide  request  for  services  by  filing  with 
the  Administration  an  FCC  form  470, 
which  is  posted  to  the  Administrator's 
website  for  all  potential  competing 
service  providers  to  review.  After  the 
FOG  form  470  is  posted,  the  applicant 
must  wait  at  least  28  days  before 
entering  into  an  agreement  for  services 
and  submitting  an  FCC  form  471,  which 
requests  support  for  eligible  services. 
SLD  reviews  the  FCC  forms  471  that  it 
receives  and  issues  funding 
commitment  decisions  in  accordance 
with  the  Commission's  rules. 

3.  Appliccmts  may  only  seek  support 
for  eligible  services.  The  instructions  for 
the  FCC  form  471  clearly  state:  "You    . 
may  not  seek  support  on  this  form  for 
ineligible  services."  The  instructions 
further  clarify  that  "[wlhile  you  may 
contract  with  the  same  service  provider 
for  both  eligible  and  ineligible  services, 
your  contract  or  purchase  agreement 
must  clearly  break  out  costs  for  eligible 
services  from  those  for  ineligible 
services."  Although  SLD  reduces  a 
funding  request  to  exclude  the  cost  of 
ineligible  services  in  circumstances 
where  the  ineligible  services  represent 
less  than  30  percent  of  the  total  funding 
request,  SLD  will  deny  a  funding 
request  in  its  entirety  if  ineligible 
services  constitute  30  percent  or  more  of 
the  total.  An  applicant  can  avoid  denial 
by  subtracting  out,  at  the  time  of  its 
initial  application,  the  cost  of  ineligible 
services. 

4.  At  issue  is  Funding  Request 
Number  (FRN)  481380,  which  sought 
discounted  internal  connections  at  a 
pre-discount  cost  of  $62,850.00. 
Documentation  provided  with  the 
application  indicated  that  this  cost 
included  $14,750  for  11  PC  Cards, 
$29,900  for  a  wireless  LAN.  and  $18,200 
for  installation.  During  its  review 
process,  SLD  contacted  Lunenburg  for 
more  information  on  the  PC  Cards,  and 
based  on  this  information,  determined 
that  they  were  ineligible  for  discounts. 
On  April  27,  2001,  SLD  issued  a  funding 
coomiitment  decision  letter  denying 
FRN  481380  on  the  grounds  that  "30% 
or  more  of  this  FRN  includes  a  request 
ior  Aironet  4800  pc  cards  which  is  an 
ineligible  product  based  on  program 
rules."  Lunenburg  then  filed  a  request 
for  review  with  the  Commission.       * 

5.  In  its  Request  for  Review, 
Limenburg  argued  that  the  purchase 
cost  of  the  PC  Cards  was  $14,750.00  of 
the  total  funding  request  amount  of 


$62,850.00,  and  thus  only  23.47%. 
However,  the  Bureau  noted  that,  in 
addition  to  the  purchase  of  equipment, 
the  funding  request  also  sought 
discounts  on  installation  costs.  The 
Bureau  found  that,  in  the  absence  of 
evidence  in  the  record  indicating  to  the 
contrary,  the  cost  of  the  ineligible 
components  included  a  proportional 
amount  of  the  overall  installation  costs 
associated  with  the  funding  request. 
With  a  proportional  amount  of  the 
installation  costs  included,  the  Bureau 
found  that  the  cost  of  ineligible  services 
was  33%  of  the  total.  Thus,  the  Bureau 
held  that  the  funding  request  was 
properly  denied  in  its  entirety  under 
SLD's  30%  policy. 

6.  To  support  its  application  for 
review  before  the  Commission, 
Limenburg  offers  three  arguments.  First, 
it  asserts  that  wireless  anteimas  that  are 
a  small  component  of  the  PC  Cards 
(which  Lunenberg  now  refers  to  as 
Network  Interface  Cards  (NI  Cards))  are 
in  fact  eligible  for  discounts.  Lunenburg 
asserts  that  when  the  cost  for  the 
anteima  on  each  NI  Card  is  subtracted 
from  the  overall  NI  Card  cost,  the  total 
ineligible  cost  is  less  than  30%  of  the 
funding  request.  Second,  Lunenbiu^ 
asserts  that  there  was  no  installation 
cost  associated  with  the  NI  Card, 
because  these  components  would  be 
installed  and  configiu'ed  by  school  staff. 
Third,  it  asserts  that  it  has  a  high 
poverty  rate  and  that  funding  is  critical 
in  order  for  it  to  bring 
telecommunications  and  Internet  access 
to  its  students. 

7.  Limenbiu-g  did  not  present  any  of 
these  arguments  to  the  Bureau  in  its 
request  for  review.  Section  1.115(c)  of 
the  Commission's  rules  provides  that 
"[n]o  application  for  review  will  be 
granted  if  it  relies  on  questions  of  fact 
or  law  upon  which  the  designated 
authority  has  been  afforded  no 
opportunity  to  pass."  The  note  to 

§  1.115(c)  states  that  "new  questions  of 
fact  or  law  may  be  presented  to  the 
designated  authority  in  a  petition  for 
reconsideration. 

8.  In  other  circumstances,  we  have 
held  that  consideration  of  newly  raised 
arguments  in  conjimction  with  an 
application  for  review  is  precluded  by 
§  1.115(c)  of  our  rules.  We  recognize, 
however,  that  Lunenburg  could  not 
reasonably  have  known,  when  it 
submitted  its  request  for  review,  that  it 
needed  to  address  the  installation  costs, 
because  the  Funding  Commitment 
decision  letter  did  not  indicate  that  a 
portion  of  the  installation  costs  were 
being  foimd  ineligible.  Lunenburg  was 
not  apprised  of  the  presiuned  ' 
ineligibility  of  a  portion  of  the 
installation  costs  imtil  the  release  of  the 


Bureau  Order.  We  therefore  find  that 
there  is  good  cause  to  waive  §  1.115(c) 
of  our  rules  given  these  circiunstances 
and  that  the  facts  are  not  in  dispute.  In 
the  future,  however,  we  urge  applicants 
to  present  these  types  of  arguments  to 
the  Bureau  in  a  petition  for 
reconsideration  in  the  first  instance.  We 
caution  that  similar  situations  may  not 
rise  to  the  level  of  good  cause  justifying 
waiver  of  our  rules. 

9.  In  light  of  Lunenburg's  explanation 
that  the  installation  costs  are  entirely 
attributable  to  the  wireless  LAN,  which 
is  eligible  for  discounts  under  the 
program,  we  find  that  the  ineligible 
portion  of  the  request  consisting  of  the 
$14,750  cost  of  the  NI  Cards  is  less  than 
30%  of  the  $62,850  cost  of  the  request. 
Because  the  ineligible  portion  is  less 
than  30%  of  the  request,  under  SLD's 
procedure,  the  eligible  portion  should 
be  funded.  Therefore,  we  grant  the 
application  for  review  and  remand  this 
application  to  SLD  to  fund  the  eligible 
portion  of  the  request. 

10.  It  is  ordered,  pursuant  to  section 
5(c)(5)  of  the  Communications  Act  of 
1934,  as  amended,  that  the  application 
for  review  filed  by  Lunenburg  County 
Public  Schools,  Victoria,  Virginia,  on 
April  3,  2002  is  granted,  and  this  * 
application  is  remanded  to  SLD  for 
further  action  consistent  with  this 
Order. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-1176  Filed  1-17-03;  8:45  am) 

8ILUNG  CODE  6n2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meetings  Open 
Commission  Meeting  Wednesday, 
January  15, 2003 

January  8,  2003. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on,  which 
is  scheduled  to  commence  at  in  Room 
TW-C305.  at  445  12th  Street,  SW.. 
Washington,  DC.  The  Meeting  will  focus 
on  presentations  by  senior  agency 
officials  regarding  implementations  of 
the  agency's  strategic  plan  and  a 
comprehensive  review  of  FCC  policies 
and  procedures. 

Presentations  will  be  made  in  foiu 
panels: 

Panel  One  consisting  of  the  Managing 
Director. 

Panel  Two  consisting  of  the  Chiefs  of 
the  Enforcement  Biu^au  and  the 
Consumer  and  Governmental  Affairs 
Bureau. 


2772 


Federal  Register/ Vol.  68,  No.  13 /Tuesday,  January  21,  2003 /Notices 


Panel  Three  consisting  of  the  Chiefs  of 
the  Office  of  Engineering  and 
Technology,  the  Wireless 
Telecommunications  Bureau,  and  the 
International  Bureau. 

Panel  Four  consisting  of  the  Chiefs  of 
the  Wireline  Competition  Bureau  and 
the  Media  Bureau. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
David  Fiske,  Office  of  Media  Relations, 
telephone  number  (202)  418-0500;  TTY 
1-888-835-5322.  Copies  of  materials 
adopted  at  this  meeting  can  be 
purchased  from  the  FCC's  duplicating 
contractor,  Qualex  International  (202) 
863-2893;  Fax  (202)  863-2898;  TTY 
(202)  863-2897.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 
digital  disk;  and  audio  tape.  Qualex 
International  may  be  reached  by  e-mail 
at  Qualexint@aoI.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at 
<http://www.fcc.gov/reaIaudio/>.  Audio 
and  video  tapes  of  this  meeting  can  be 
purchased  from  Infocus,  341  Victory 
Drive,  Hemdon,  VA  20170,  telephone 
(703)  834-1470,  HStt.  10;  fax  number 
(703)834-0111. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[PR  Dpc.  03-1408  Filed  1-16-03;  3:16  pm) 

BIUJNG  CODE  671 2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Privacy  Act  System  of  Records 

agency:  Federal  Communications 
Commission  (FCC  or  Commission). 
ACTION:  Notice;  altered  Privacy  Act 
system  of  records;  revision  of  one 
routine  use;  addition  of  one  new  routine 
use;  and  cancellation  of  one  system  of 
records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a(e)(4)  and  (e)(ll),  the  FCC 
proposes  to  alter  a  system  of  records, 
FCC/Central-6,  "Personnel  Investigation 
Records."  The  altered  system  of  records 
will  incorporate  the  provisions  of  FCC/ 
OMD-4,  "Security  Office  Control  Files," 
including  the  addition  of  two  routine 
uses  from  FCC/OMD— 4;  revision  of  one 
routine  use;  and  addition  of  one  new 


routine  use  incorporating  the  data 
elements  and  uses  for  the  Workplace 
Violence  Form;  and  make  other  edits 
and  revisions  as  necessary.  The  FCC 
will  cancel  FCC/OMB-4. 
DATES:  In  accordance  with  5  U.S.C. 
552a(e)(4)  and  (e)(ll),  any  interested 
person  may  submit  written  comments 
concerning  the  proposed  altered  system 
of  records  on  or  before  February  20, 
2003.  The  Office  of  Management  and 
Budget  (OMB),  which  has  oversight 
responsibility  under  the  Privacy  Act  to 
review  the  system  may  submit 
comments  on  or  before  March  3,  2003. 
The  proposed  system  shall  become 
effective  without  further  notice  March  3, 
2003  unless  the  FCC  receives  comments 
that  would  require  a  contrary 
determination.  As  required  by  5  U.S.C. 
552a(r)  of  the  Privacy  Act  of  1974,  as 
amended,  the  FCC  has  submitted  reports 
on  this  proposed  altered  system  to  OMB 
and  both  Houses  of  Congress. 
ADDRESSES:  Comments  should  be  sent  to 
Les  Smith,  Privacy  Act  Clerk, 
Performance  Evaluation  and  Records 
Management  (PERM),  Room  1-A804, 
Federal  Communications  Commission 
(FCC),  445  12th  Street,  SW., 
Washington,  DC  20554,  (202)  418-0217, 
or  via  the  Internet  at  Iesmith@fcc.gov. 
FOR  FURTHER  INFORMATION:  Contact  Les 
Smith,  Performance  Evaluation  and 
Records  Management  (PERM),  Room  1- 
A804,  Federal  Communications 
Commission.  445  12th  Street,  SW., 
Washington,  DC  20554,  (202)  418-0217 
or  via  the  Internet  at  lesmith@fcc.gov;  or 
Eric  Botker,  Security  Office,  Associate 
Managing  Director — Administrative 
Operations  (AMD-AO),  Security 
Operations  Center,  Federal 
Communications  Commission  (FCC), 
445  12th  Street,  SW.,  Room  1-B458, 
Washington,  DC  20554.  (202)  418-7884 
or  via  the  Internet  at  ebotker@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  As 
required  by  the  Privacy  Act  of  1974,  as 
amended,  5  U.S.C.  552a(e)(4)  and 
(e)(ll),  this  document  sets  forth  notice 
of  the  proposed  altered  system  of 
records  maintained  by  the  FCC;  addition 
of  two  routine  uses  to  FCC/Central-6 
that  were  formerly  in  FCC/OMD-4; 
revision  of  one  routine  use  in  FCC/ 
Central-6  to  incorporate  elements 
formerly  in  FCC/OMD-4;  addition  of 
one  new  routine  use  to  incorporate  uses 
in  the  Workplace  Violence  Form;  and 
cancellation  of  one  system  of  records, 
FCC/OMD-4.  This  agency  previously 
gave  complete  notice  of  the  two  systems 
of  records  covered  imder  this  Notice  by 
publication  in  the  Federal  Register  on 
October  23,  2000,  65  FR  63468.  This 
notice  is  a  summary  of  more  detailed 
information,  which  may  be  viewed  at 


the  location  given  in  the  ADDRESSES 
section  above.  The  purposes  for  altering 
FCC/Central-6,  "Personnel  Investigation 
Records"  are  to  merge  FCC/OMD— 4, 
"Seciu-ity  Office  Control  Files"  into  this 
system  of  records  to  eliminate  possible 
duplications  of  functions  and  records;  to 
add  new  data  elements,  new  purposes, 
and  one  new  routine  use;  to  update  the 
statutory  authority  to  maintain  the 
information  that  the  Commission  may 
collect  when  the  Workplace  Violence 
Form  is  introduced;  and  otherwise  to 
alter,  update,  and  revise  this  system  of 
records  as  necessary. 

The  FCC  proposes  to  achieve  these 
purposes  by  altering  this  system  of 
records,  FCC/Central-6,  "Personnel 
Investigation  Records"  with  these 
changes: 

The  incorporation  of  the  data 
elements  of  another  system  of  records, 
FCC/OMD-4,  "Security  Office  Control 
Files,"  into  FCC/Central-6; 

The  elimination  of  FCC/OMD-4; 

The  transfer  of  two  routine  uses 
formerly  in  FCC/OMD-4  to  address  new 
and/or  revised  uses: 

Routine  use  (7)  allows  disclosure  to 
the  security  officers  of  an  agency  in  the 
executive,  legislative,  or  judicial  branch, 
or  the  District  of  Columbia  Government, 
in  response  to  their  request(s)  for 
verification  of  security  clearances  of 
FCC  employees  to  have  access  to 
classified  data  or  areas  where  their 
official  duties  require  such  access. 

Routine  use  (8)  allows  disclosure  to 
request  information  from  a  Federal, 
state,  or  local  agency  maintaining  civil, 
criminal,  or  other  relevant  or  pertinent 
enforcement  information  or  records, 
such  as  licenses,  if  necessary  to  obtain 
information  relevant  to  a  Commission 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  grant  or 
other  benefit. 

The  revision  of  one  routine  use  to 
incorporate  uses  formerly  in  FCC/OMD- 
4: 

Routine  use  (5)  allows  disclosure  to 
designated  officers  and  employees  of 
agencies,  offices,  and  other 
establishments  in  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government,  and  the  District  of 
Columbia  Government,  in  response  to 
their  request,  when  such  agency,  office, 
or  establishment  conducts  an 
investigation  of  the  individual  for  the 
purpose  of  hiring,  firing,  or  retention, 
granting  a  seciu-ity  clearance,  making  a 
determination  of  qualifications, 
suitability,  or  loyalty  to  the  United 
States  Government,  or  access  to 
classified  information  or  restricted 
areas,  or  classifying  jobs,  letting  of  a 
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contract,  or  issuance  of  a  license,  grant, 
or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  purpose. 

The  addition  of  one  new  routine  use 
to  include  the  data  elements, 
information,  and  purposes  for  the 
Workplace  Violence  Form: 

Routine  use  (9)  allows  disclosure  to 
the  Merit  System  Protection  Board 
(MSPB)  during  the  course  of  the  MSPB's 
investigation  of  the  individual's  appeal, 
following  the  Commission's  adverse 
action  against  the  individual. 

The  alteration,  revision,  or 
modification  of  various  data  elements  in 
FCC/Central-6,  including  editorial 
changes  to  update,  simplify,  or  clarify, 
as  necessary,  this  system  of  records. 

The  FCC  Security  Officer  and  the 
Personnel  Sec\u"ity  Specialist  in  the 
Security  Office  will  use  the  records  in 
FCC/Central-6  to  provide  investigative 
information  to  determine  compliance 
with  Federal  regulations  and/ or  an 
individual's  suitability  and  fitness  for 
Federal  employment,  access  to 
classified  information  or  restricted 
areas,  position  sensitivity,  security 
clearances,  evaluations  of  qualifications, 
and  loyalty  to  the  U.S.;  to  evaluate 
qualifications  and  suitability  to  perform 
contractual  services  for  the  U.S. 
Government;  to  document  such 
determinations;  to  respond  to  an  inquiry 
conducted  imder  the  President's 
Program  to  Eliminate  Waste  and  Fraud 
in  the  Government;  to  take  action  on,  or 
respond  to  a  complaint  about  a  threat, 
harassment,  intimidation,  violence,  or 
other  inappropriate  behavior  involving 
one  or  more  FCC  employees  and/or 
contract  employees;  and  to  counsel 
employees. 

Records  in  this  system  will  be 
available  for  public  inspection  at  the 
location  given  above.  The  functions  in 
this  system  of  records  will  be  performed 
by  the  FCC  Security  Officer  and  the 
Personnel  Secm-ity  Specialist  in  the 
Security  Office. 

This  notice  meets  the  requirement 
documenting  the  change  in  the 
Commission's  system  of  records,  and 
provides  the  public.  Congress,  and  the 
Office  of  Management  and  Budget 
(OMB)  an  opportunity  to  comment. 

FCC/CErfTRAL-e 

SYSTEM  name: 

Personal  Investigation  Records. 

SECURTFY  classification: 

There  is  no  specific  security 
classification  for  this  system;  however, 
data  or  records  within  the  system  may 
have  national  defense/foreign  policy 
classifications  up  through  secret. 


SYSTEM  location: 

Security  Operations  Center,  Assistant 
Managing  Director- Administrative 
Offices  (AMD-AO),  Office  of  Managing 
Director,  Federal  Communications 
Commission  (FCC),  445  12th  Street, 
SW.,  Room  1-B458,  Washington,  DC 
20554. 

CATEGORIES  OF  INDtVIDUALS  COVERED  BY  THE 
SYSTEM: 

1.  Current  and  former  FCC  employees, 
applicants  for  employment  in  the 
Federal  service,  and  contractors. 

2.  Individuals  considered  for  access  to 
classified  information  or  restricted  areas 
and/or  security  determinations  such  as 
contractors,  experts,  instructors,  and 
consultants  to  Federal  programs. 

3.  Individuals  who  are  neither 
applicants  nor  employees  of  the  Federal 
Government,  but  who  are  or  were 
involved  in  Federal  programs  under  a 
co-operative  agreement. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

1.  Data  needed  to  identify  an 
individual  and  his/her  security 
clearance  for  both  FCC  and  contract 
employees:  Individual's  last,  first,  and 
middle  names  (filed  alphabetically  by 
last  name);  Social  Security  Number; 
date  of  birth;  place  of  birth;  Bureau/ 
Office/Contractor  Company;  position 
title;  security  classification;  types  and 
dates  of  investigations;  agency 
conducting  investigation,  investigation 
dates,  clearance  level  granted,  and 
position  sensitivity  level;  and  remarks. 

2.  Data  needed  to  investigate  an 
individual's  character,  conduct,  and 
behavior  in  the  commimity  where  he  or 
she  lives  or  lived;  arrests  and 
convictions  for  violations  against  the 
law;  reports  of  interviews  with  present 
and  former  supervisors,  co-workers, 
associates,  educators,  etc;  reports  about 
the  individual's  qualifications  for  a 
position;  reports  of  inquiries  with  law 
enforcement  agencies,  employers,  and 
educational  institutions  attended; 
reports  of  action  after  0PM  or  FBI 
Section  8(d)  Full  Field  Investigation; 
Notices  of  Security  Investigation  and 
other  information  developed  fi-om  the 
above  described  Certificates  of 
Clearance;  and  in  some  instances,  a 
photograph  of  the  subject. 

3.  Data  to  needed  to  investigate 
allegations  of  misconduct  by  an  FCC 
employee; 

4.  Data  needed  to  investigate 
miscellaneous  complaints  not  covered 
by  the  FCC's  formal  or  informal 
grievance  procedtxre;  and 

5.  Data  needed  to  conduct  inquiries 
under  the  "President's  Program  to 
Eliminate  Waste  and  Fraud  in 
Government." 


6.  Data  needed  to  investigate  violence, 
threats,  harassment,  intimidation,  or 
other  inappropriate  behavior  that  causes 
an  FCC  employee  or  contractor  to  fear 
for  his/her  personal  safety  in  the  FCC 
workplace:  case  number;  victim's  name; 
office  telephone  number;  room  niunber; 
organization  bureau/office/division/ 
branch;  duty  station;  position; 
supervisor;  supervisor's  telephone 
number;  location  of  incident;  activity  at 
time  of  incident;  circimistances 
surrounding  the  incident;  perpetrator; 
name(s)  and  telephone  number(s)  of 
witness(es);  injured  party(s);  medical 
treatment(s);  medical  report;  property 
damages;  report(s)  to  police  and/or 
Federal  Protective  Services;  and  other 
miscellaneous  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  CFR  part  5;  29  CFR  part  1960;  47 
CFR  19.735-107;  5  U.S.C.  1303,  1304. 
3301,  7902;  and  Executive  Orders 
10450,  11222, 12065,  and  12196. 

PURPOSE(S): 

FCC  Security  Officer  and  the 
Personnel  Security  Specialist  of  the 
Security  Office  use  the  records  in  this 
system  to  provide  investigative 
information  to  determine  compliance 
with  Federal  regulations  and/or  to  make 
a  determination  about  an  individual's 
suitability  and  fitness  for  Federal 
employment,  access  to  classified 
information  or  restricted  areas,  position 
sensitivity,  security  clearances, 
evaluations  of  qualifications,  and 
loyalty  to  the  U.S.;  to  evaluate 
qualifications  and  suitability  to  perform 
contractual  services  for  the  U.S. 
Government;  to  document  such 
determinations;  to  respond  to  an  inquiry 
conducted  under  the  President's 
Program  to  Eliminate  Waste  and  Fraud 
in  the  Government;  to  take  action  on,  or 
to  respond  to  a  complaint  about  a  threat, 
harassment,  intimidation,  violence,  or 
other  inappropriate  behavior  involving 
one  or  more  FCC  employees  and/ or 
contract  employees;  and  to  counsel 
employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  ft-om  this  system  of 
records  may  be  referred  to  the 
appropriate  Federal,  state,  or  local 
agency  responsible  for  investigating  or 
prosecuting  a  violation  or  for  enforcing 
or  implementing  the  statute,  rule, 
regulation,  or  order  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  a  statute,  regulation,  rule,  or 
order. 

2.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed  to  a 
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Congressional  office  in  response  to  an 
inquiry  an  individual  has  made  to  the 
Congressional  office. 

3.  A  record  for  this  system  of  records 
maybe  disclosed  to  GSA  and  NARA  for 
the  purpose  of  records  management 
inspections  conducted  imder  authority 
of  44  U.S.C.  2904  and  2906.  Such 
disclosiue  shall  not  be  used  to  make  a 
determination  about  individuals. 

4.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

5.  A  record  from  this  system  may  be 
disclosed  to  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government,  and  the  District  of 
Columbia  Government,  in  response  to 
their  request,  when  such  agency,  office, 
or  establishment  conducts  an 
investigation  of  the  individual  for  the 
piu-pose  of  hiring,  firing,  or  retention, 
granting  a  security  clearance,  making  a 
determination  of  qualifications, 
suitability,  or  loyalty  to  the  United 
States  Government,  or  access  to 
classified  information  or  restricted 
areas,  or  classifying  jobs,  letting  of  a 
contract,  or  issuance  of  a  license,  grant, 
or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  aind  necessary  to 
the  requesting  agency's  purpose. 

6.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicatory  body 
when: 

(a)  The  United  States,  the 
Commission,  a  component  of  the 
Commission,  or  when  represented  by 
the  government,  em  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and 

(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary  to 
the  litigation. 

7.  A  record  from  this  system  may  be 
disclosed  to  the  seciuity  officers  of  an 
agency  in  the  executive,  legislative,  or 
judicial  branch,  or  the  District  of 
Columbia  Government,  in  response  to 
their  request(s)  for  verification  of 
security  clearances  of  FCC  employees  to 
have  access  to  classified  data  or  areas 
where  their  official  duties  require  such 
access. 

8.  A  record  in  this  system  may  be 
disclosed  to  request  information  from  a 
Federal,  state,  or  loc^  agency 
maintaining  civil,  criminal,  or  other 
relevant  or  pertinent  enforcement 
information  or  records,  such  as  licenses, 
if  necessary  to  obt£un  information 


relevant  to  a  Commission  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  grant  or  other  benefit. 

9.  A  record  from  this  system  may  be 
disclosed  to  the  Merit  System  Protection 
Board  (MSPB)  during  the  course  of  the 
MSPB's  investigation  of  the  individual's 
appeal,  following  the  Commission's 
adverse  action  against  the  individual. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

DISCLOSURE  TO  CONSUMER  REPORTiriG 
AGENCIES: 

Not  applicable.  •  • 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  of  records 
include  both  paper  and  electronic 
records.  Paper  records  are  stored  in  file 
folders  in  security  containers.  The 
electronic  records  are  maintained  in  a 
computer  database. 

RETRIEVABILITY: 

Records  are  retrieved  by  individual's 
name  and  Social  Security  Niunber. 

SAFEGUARDS: 

Paper  records  are  maintained  in  file 
folders  and  stored  in  approved  security 
containers,  within  a  secure,  access- 
controlled  area  with  an  intrusion  alarm. 
Access  is  limited  to  approved  security 
office  and  administrative  personnel. 

The  electronic  records  are  maintained 
in  a  "stand-alone"  computer  database, 
which  is  secured  through  controlled 
access  and  passwords  restricted  to 
security  and  administrative  personnel 
on  a  "need  to  know"  basis.  The 
computers  are  located  in  a  room  with  a 
simplex  lock  and  intrusive  alarm 
systems.  The  computer  databases  are 
maintained  on  a  computer  that  is  not 
connected  to  the  FCC  computer 
network.  The  databases  are  backed-up 
on  a  daily  basis  to  floppy  disk(s),  which 
are  then  stored  in  a  secured  area. 

RETENTION  AND  DISPOSAL: 

Both  paper  and  electronic  records  are 
retained  dimng  employment  or  while  an 
individual  is  actively  involved  in 
federal  programs.  As  appropriate, 
records  are  returned  to  investigating 
agencies  after  employment  terminates; 
otherwise,  the  records  are  retained  for 
five  years  from  the  date  that  the 
employee  leaves  the  Commission. 

Investigative  files  and  the  computer 
database,  which  show  the  completion  of 
an  investigation,  are  retained  for  15 


years,  except  for  investigations 
involving  potential  actionable  issue(s), 
which  will  be  maintained  for  25  years 
plus  the  ciurent  year  from  the  date  of 
the  most  recent  investigative  activity. 

Paper  records  are  destroyed  by 
shredding.  Electronic  records  are 
destroyed  by  electronic  erasure. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Security  Office,  Associate  Managing 
Director — Administrative  Operations 
(AMD-AO),  Security  Operations  Center, 
Federal  Communications  Commission 
(FCC).  445  12th  Street,  SW.,  Room  1- 
B458,  Washington,  DC  20554. 

NOTIFICATION,  RECORD  ACCESS  AND  CONTESTING 
RECORD  PROCEDURES: 

This  system  is  exempt  from  the 
requirement  that  the  agency  publish  the 
procedures  for  notifying  an  individual, 
at  his  or  her  request,  if  the  system 
contains  a  record  pertaining  to  him/her, 
for  gaining  access  to  such  record,  and 
for  contesting  the  contents  of  the  record. 

RECORD  SOURCE  CATEGORIES: 

This  system  is  exempt  from  the 
requirement  that  the  agency  publish  the 
categories  of  sources  of  records  in  this 
system. 

exemption  from  certain  provisions  of  the 
act: 

This  system  of  records  is  exempt  from 
sections  (c)(3),  (d),  (e)(4)(G),  (H).  and  (I), 
and  (f)  of  the  Privacy  Act  of  1974,  5 
U.S.C.  552a,  and  from  47  CFR  0.554- 
0.557  of  the  Commission's  rules.  These 
provisions  concern  the  notification, 
record  access,  and  contesting 
procedures  described  above,  and  also 
the  publication  of  record  sources.  The 
system  is  exempt  from  these  provisions 
because  it  contains  the  following  types 
of  information: 

1 .  Investigative  material  compiled  for 
law  enforcement  purposes  as  defined  in 
Section  (k)(2)  of  the  Privacy  Act. 

2.  Properly  classified  information, 
obtained  from  another  Federal  agency 
during  the  course  of  a  personnel 
investigation,  which  pertains  to  national 
defense  and  foreign  policy,  as  stated  in 
Section  (k)(l)  of  the  Privacy  Act. 

3.  Investigative  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment,  as 
described  in  Section  (k){5)  of  the 
Privacy  Act,  as  amended. 

Federal  Cominunications  Commission. 

Marlene  H.  Dortch, 

Secretary.  j 

[FR  Doc.  03-1195  Filed  1-17-03;  8:45  am) 

BILUNG  CODE  6n2-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
4,  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1.  L.  Michael  Ashbrook,  Monroe, 
Louisiana  and  Charles  Bruce,  Cut  Off, 
Louisiana;  to  acquire  the  outstanding 
shares  of  FBT  Bancorp,  Inc.,  Baton 
Rouge,  Louisiana,  and  thereby  indirectly 
acquire  Fidelity  Bank  and  Trust 
Company,  Baton  Rouge,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-1167  Filed  1-17-03;  8:45  am] 

BILUNG  CODE  621(M)1-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  pther  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 


available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  emunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  14, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1.  United  Community  Banks,  Inc., 
Blairsville,  Georgia;  to  merge  with  First 
Central  Bancshares,  Inc.,  Lenoir  City, 
Tennessee,  and  thereby  indirectly 
acquire  First  Central  Bank,  Lenoir  City, 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14,  2003. 
Robert  deV.  Frierson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  03-1168  Filed  1-17-03;  8:45  am) 
BIUJNG  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

[Docket  No.  9304] 

Quicken  Loans  inc.;  Analysis  to  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  imfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
complaint  and  the  terms  of  the  consent 
order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  January  29,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 


Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov.,  as 
prescribed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  Blower  or  Thomas  Kane,  FTC, 
Bureau  of  Consumer  Protection,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  (202)  326-3224. 
SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  section  3.25(f)  of  the 
Commission's  Rules  of  Practice,  16  CFR 
3.25(f),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
December  30,  2002),  on  the  World  Wide 
Web,  at  "http://www.ftfc.gov/os/2002/ 
12/index.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue.  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
e-mail  messages  directed  to  the 
following  e-mail  box: 
consentagreement@ftc.gov.  Such 
comments  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  section 
4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice,  16  CFR  4.9(b)(6){ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  Quicken  Loans  Inc.  The  proposed 
order  would  settle  charges  that  Quicken 
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Loans  violated  Section  615(a)  of  the  Fair 
Credit  Reporting  Act  ("FCRA"),  15 
U.S.C.  1681m(a),  and  Section  5  of  the 
Federal  Trade  Commission  Act.  Section 
615(a)  requires  that  a  credit  grantor  who 
takes  adverse  action  with  respect  to  a 
consumer,  based  in  whole  or  in  part  on 
information  contained  in  a  credit  report 
("consumer  report"),  notify  the 
consumer  of  the  adverse  action  as  well 
as  the  identity  of  the  credit  bureau 
("consumer  reporting  agency")  that 
produced  the  report,'so  the  consumer 
can  identify  and  correct  any 
inaccuracies  in  the  report. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

According  to  tne  Commission's 
Complaint,  for  a  period  of 
approximately  one  year.  Quicken  Loans 
offered  loans  to  consumers  through  its 
website.  Quicken  Loans  invited 
consumers  to  submit  information,  such 
as  their  income  and  assets,  and  the  loan 
amount,  down  payment  and  type  of  loan 
sought.  Consumers  then  were  invited  to 
request  that  Quicken  Loans  either 
"prequalify"  the  consumer  for  a  loan 
based  solely  on  information  the 
consumer  had  entered,  or  "preapprove" 
the  consumer  for  a  loan  based  on  the 
consumer's  consumer  report,  as  well  as 
the  consumer-supplied  information.  To 
select  the  preapproval  option, 
consumers  were  required  to  click  a 
radio  button  next  to  the  statement 
"Order  my  credit  report  and  use  it  to 
preapprove  me  for  a  loan."  According  to 
the  Complaint,  by  selecting  this  option, 
consumers  were  filing  applications  for 
preapproval  of  a  loan. 

For  those  consumers  who  requested 
preapproval.  Quicken  Loans  obtained 
consumer  report  fi-om  consumer 
reporting  agencies  and  used  the  reports, 
along  with  consumer-supplied 
information,  to  evaluate  the  consumers' 
creditworthiness  for  any  of  its  online 
loan  products.  For  those  consumers 
whom  Quicken  Loans  preapproved  for 
one  of  its  online  loan  products, 
respondent  provided  an  online 
preapproval  letter  containing  the 
specific  terms  (e.g.,  loan  amount, 
interest  rate,  points,  and  APR)  o/  the 
loans  for  which  the  consumers  were 
preapproved. 

Those  consumers  whom  respondent 
did  not  preapprove  for  one  of  its  online 


loan  products  received  an  online 
advisory  informing  them  that,  "(biased 
on  the  information  you  have  provided, 
it  appears  that  you  have  unique 
borrowing  needs."  Quicken  Loans 
invited  these  consumers  to  click  a 
button  reading  "NEXT  STEP"  to  permit 
a  Quicken  Loans  loan  consultant  to 
contact  them  about  other  possible 
Quicken  Loans  loan  options.  The 
Commission's  Complaint  alleges  that 
the  message  communicated  through  the 
advisory  was  that  consumers'  online 
applications  for  preapproval  had  been 
denied.  As  a  result,  many  consumers 
who  received  this  advisory  left  the 
website  without  submitting  contact 
information.  Consumers  who  received 
the  "unique  borrowing  needs"  advisory 
but  did  not  then  submit  contact 
information  online  received  no  further 
contact  from  respondent.  The  Complaint 
alleges  that,  through  the  actions 
described  above,  Quicken  Loans  took 
adverse  action  with  respect  to 
consumers  in  some  instances,  based  in 
whole  or  in  part  on  information 
contained  in  consumer  reports,  but 
failed  to  provide  the  notice  required  by 
Section  615. 

Part  I  of  the  proposed  order  requires 
that  whenever  Quicken  Loans  takes 
adverse  action  with  respect  to  a 
consumer's' application  for  credit,  based 
either  wholly  or  partly  on  information 
in  a  consumer  report.  Quicken  Loans 
must  provide  the  consumer  with  a 
notice  that  complies  with  Section 
615(a).  Part  I  also  provides  that  the 
Commission  would  not  view  Quicken 
Loans'  failure  to  grant  an  online  request 
for  preapproval  as  an  adverse  action  if 
the  company  meets  certain  specific 
requirements,  which  include  that  (1) 
Quicken  Loans  provides  a  clear  and 
conspicuous  disclosure  in  close 
proximity  to  the  preapproval  offer  that 
preapproval  may  be  granted  online  or 
offline;  and  (2)  if  Quicken  Loans 
determines  it  cannot  grant  preapproval 
online  because  it  needs  additional 
information,  it  will  notiiy  the  consumer 
that  (a)  the  request  fOr  preapproval  has 
hot  been  denied,  but  rather  that  Quicken 
Loans  needs  additional  information 
from  the  consumers,  and  (b)  if  the 
consumer  submits  the  additional 
information.  Quicken  Loans  will 
determine  whether  to  grant  the  request 
and  communicate  the  decision  to  the 
consumer. 

Parts  II  through  VI  of  the  proposed 
order  are  reporting  and  compliance 
provisions.  Part  II  requires  that  Quicken 
Loans  maintain  and  make  available  for 
Federal  Trade  Commission  inspection 
and  copying  documents  demonstrating 
compliance  with  Part  I  of  the  order.  Part 
III  requires  dissemination  of  the  order  . 


now  and  in  the  futiue  to  persons  with 
responsibilities  relating  to  the  subject 
matter  of  the  order.  Part  IV  ensures 
notification  to  the  FTC  of  changes  in 
corporate  status.  Part  V  mandates 
compliance  reports  within  sixty  (60) 
days  after  service  of  the  order  and  at 
such  other  times  as  the  FTC  may 
require.  Part  VI  is  a  provision 
"sunsetting"  the  order  after  twenty  (20) 
years,  with  certain  exceptions. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

This  proposed  order,  if  issued  in  final 
form,  will  resolve  the  claims  alleged  in 
the  complaint  against  the  named 
respondent.  It  is  not  the  Commission's 
intent  that  acceptance  of  this  consent 
agreement  and  issuance  of  a  final 
decision  and  order  will  release  any 
claims  against  any  unnamed  persons  or 
entities  associated  with  the  conduct 
described  in  the  complaint. 

By  direction  of  the  Commission.  ■ 
Donald  S.  Clark, 
Secretary. 
IFR  Doc.  03-1215  Filed  1-17-03;  8:45  am] 

BILUNG  CODE  6750-01 -M 


GENERAL  SERVICES 
ADMINISTRATION 

[FMR  Bulletin  2003-B1] 

Federal  Management  Regulation; 
Locating  Federal  Facilities  in  Rural 
Areas 

agency:  Office  of  Governmentwide 
Policy  (MPR),  GSA. 
ACTION:  Notice  of  a  bulletin. 

summary:  The  attached  bulletin  is 
intended  to  assist  Federal  agencies, 
having  their  own  statutory  authority  to 
acquire  real  property,  in  complying  with 
the  Rural  Development  Act  of  1972. 

EFFECTIVE  DATE:  This  bulletin  is  effective 
January  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Langfeld,  General  Services 
Administration,  Office  of 
Governmentwide  Policy  (MPR), 
Washington,  DC  20405;  e-mail, 
Stanley Jangfeld@gsa  .gov,  telephone 
(202)501-1737. 

SUPPLEMENTARY  INFORMATION:  In  July 
2001.  GAO  issued  GAO  Final  Report 
GAC)-01-805,  entitled  "Facilities 
Location:  Agencies  Should  Pay  More 
Attention  to  Costs  and  Rural 
Development  Act,"  which  examined  the 
Federal  laws  and  policies  governing 
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facility  location  and  the  extent  that 
agencies  were  implementing  these  laws 
and  policies.  In  addition,  the  GAO 
report  identified  recommendations  to  be 
implemented  by  GSA.  In  October  2001, 
in  response  to  a  recommendation 
contained  in  the  GAO  Report,  GSA 
agreed  to  issue  a  Federal  Register 
bulletin  that  defines  the  term  "rural 
area"  and  recommends  that  Federal 
agencies,  having  their  own  statutory 
authority  to  acquire  real  property, 
include  a  written  statement  in  their  files 
affirming  that  they  have  given  first 
priority  to  locating  in  a  nu-al  area. 

Dated:  January  13,  2003. 
G.  Martin  Wagner, 

Associate  Administrator,  Office  of 
Governmentwide  Policy. 

GENERAL  SERVICES 
ADMINISTRATION 

[FMR  Bulletin  2003-Bl] 

Real  Property 

TO:  Heads  of  Federal  Agencies 
SUBJECT:  Locating  Federal  Facilities  in 
Rural  Areas 

1.  What  is  the  purpose  of  this 
bulletin?  This  bulletin  is  intended  to 
assist  Federal  agencies,  having  their 
own  statutory  authority  to  acquire  real  , 
property,  in  complying  with  the  Rural 
Development  Act  of  1972. 

2.  What  is  the  effective  date  of  this 
bulletin?  This  bulletin  is  effective 
January  21,2003. 

3.  When  does  this  bulletin  expire? 
This  bulletin  will  remain  in  effect 
indefinitely  imtil  specifically  cancelled. 

4.  What  is  the  background? 

a.  In  1972,  the  Rural  Development  Act 
was  enacted  which  directed  Federal 
agencies  to  develop  policies  and 
procedures  to  give  first  priority  to  the 
location  of  new  offices  and  other 
Federal  facilities  in  rural  areas.  The 
intent  of  the  Act  is  to  revitalize  and 
develop  rural  areas  and  help  foster  a 
balance  between  rural  and  urban 
America. 

b.  In  1996,  Pub.  L.  104-127 
eliminated  the  "private  business 
enterprise"  language  in  7  U.S.C. 
1926(a)(7)  which  had  served  to  define 
the  term  "rural  area"  for  the  purpose  of 
locating  Federal  facilities. 

c.  hi  July  2001,  GAO  issued  GAO 
Final  Report  GAO-01-805,  entitled 
"Facilities  Location:  Agencies  Should 
Pay  More  Attention  to  Costs  and  Rural 
Development  Act,"  which  examined  the 
federal  laws  and  policies  governing 
facility  location  and  the  extent  that 
agencies  were  implementing  these  laws 
and  policies.  In  addition,  the  GAO 
report  identified  recommendations  to  be 
implemented  by  GSA. 


d.  In  October  2001 ,  in  response  to  a 
recommendation  contained  in  the  GAO 
Report,  GSA  agreed  to  issue  a  Federal 
Register  bulletin  that  defines  the  term 
"rural  area"  and  recommends  that 
Federal  agencies,  having  their  own 
statutory  authority  to  acquire  real 
property,  include  a  written  statement  in 
their  files  affirming  that  they  have  given 
first  priority  to  locating  in  a  rural  area. 

5.  What  "rural  area"  definition  does 
GSA  recommend  for  Federal  agencies 
having  their  own  statutory  authority  to 
.acquire  real  property? 

GSA  recommends  that  Federal 
agencies,  having  their  own  statutory 
authority  to  acquire  real  property,  use 
the  following  "rural  area"  definition: 

"Rural  area  means  a  city,  town,  or 
unincorporated  area  that  has  a 
population  of  50,000  inhabitants  or  less, 
other  than  an  urbanized  area 
immediately  adjacent  to  a  city,  town,  or 
unincorporated  area  that  has  a 
population  in  excess  of  50,000 
inhabitants,  as  specified  in  7  U.S.C. 
2009." 

6.  How  does  GSA  recommend  that 
Federal  agencies,  having  their  own  real 
property  authority,  demonstrate 
compliance  with  the  Rural  Development 
Act? 

GSA  recommends  that  Federal 
agencies,  having  their  own  statutory 
authority  to  acquire  real  property, 
demonstrate  compliance  with  the  Rural 
Development  Act  by  including  a  written 
statement  in  their  files  affirming  that 
they  have  given  first  priority  to  the 
location  of  new  offices  and  other 
Federal  facilities  in  rural  areas. 

7.  Who  should  we  contact  for  further 
information  regarding  locating  Federal 
facilities  in  rural  areas? 

General  Services  Administration, 
Office  of  Governmentwide  Policy,  Real 
Property  Policy  Division,  Attn:  Stanley 
C.  Langfeld,  1800  F  Street,  NW., 
Washington,  DC  20405,  Telephone 
Number:  (202)  501-1737,  E-mail 
Address:  stanley.langfeld@gsa.gov. 

IFR  Doc.  03-1183  Filed  1-17-03;  8:45  am] 

BILLING  CODE  6820-23-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  anb 
Prevention 

[60Day-03-36] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the-CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the    • 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman  ,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Epidemiologic 
Study  Of  Gastrointestinal  Health  Effects 
And  Exposure  To  Disinfection  By- 
products Associated  With  Consumption 
Of  Conventionally  Treated 
Groundwater — New — National  Center 
for  Environmental  Health  (NCEH), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

Background 

The  primary  goal  of  drinking  water 
treatment  is  the  removal  of 
microorganisms  responsible  for 
waterbome  disease.  The  addition  of 
disinfectants  such  as  chlorine  is  one  of  ' 
the  most  important  steps  in  pathogen 
inactivation  and  may  in  some  cases 
(such  as  in  many  groundwater  systems) 
be  the  only  treatment  employed. 
However,  chlorine  also  reacts  with 
organic  compounds  in  the  water  to 
produce  halogenated  organic  by- 
products (disinfection  by-products 
(DBPsl).  One  of  the  most  commonly 
measured  group?  of  DBFs  is  the 
trihalomethanes  (THMs).  Human 
exposure  to  THMs  has  been  associated 
•  with  bladder  and  colorectal  cancer. 
Public  water  providers  must  constantly 
balance  the  acute  risks  of 
gastrointestinal  (GI)  illness  associated 
with  exposure  to  microbial  pathogens 
against  the  long-term  risks  associated 
with  exposure  to  DBFs. 

This  study  will  estimate  the  risks  for 
endemic  GI  illness  associated  with 
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drinking  conventionally  treated 
groundwater  and  evaluate  exposure  to 
THMs  in  the  same  people.  We  plan  to 
recruit  900  households  who  report  that 
they  drink  unfiltered  tap  water  from  a 
specific  public  water  system  that  treats 
and  distributes  water  from  a 
groundwater  source.  This  utility  has 
agreed  to  collaborate  on  the  study.  The 
study  households  will  be  remdomized 
into  one  of  three  groups:  (1)  Households 
drinking  highly  treated  bottled  water 
purchased  from  a  bottled  water 
company,  (2)  households  drinking 
groundwater  that  has  been 
conventionally  treated  by  the 
collaborating  utility  and  collected  and 
bottled  at  the  water  treatment  plant 
(bottled  plant  water),  or  (3)  households 
drinking  municipal  tap  water  from  the 
distribution  system  of  the  collaborating 
utility  (tap  water).  We  will  administer  a 
questionnaire  at  the  beginning  of  the 
study  to  collect  data  about  water  use 
habits  and  possible  exposures  to 


microbial  pathogens  and  THMs.  Each 
study  household  also  will  be  called 
weekly  for  52  weeks  for  a  short 
telephone  interview  to  document 
whether  anyone  in  the  household  had 
any  gastrointestinal  symptoms  during 
the  past  week.  Blood  and  serum  samples 
will  be  collected  from  a  subset  (50%)  of 
adult  household  members  at  the 
beginning  and  end  of  the  study.  All 
household  members  will  be  asked  to 
provide  a  saliva  specimen  each  month 
for  the  duration  of  the  one-year  study. 
Stool  specimens  will  be  collected 
during  episodes  of  GI  symptoms.  Blood 
samples  will  be  analyzed  for  THMs,  and 
serum,  saliva,  and  stool  samples  will  be 
stored  for  later  analysis  for  enteric 
pathogens.  Water  samples  will  be 
collected  from  each  participating 
household  at  the  beginning  and  a  subset 
(50%)  of  the  households  at  the  end  of 
the  study  and  analyzed  for  THMs.  Water 
samples  for  microbial  analysis  will  be 
taken  routinely  from  the  source,  the 


finished  water,  and  designated  locations 
in  the  distribution  system. 

The  specific  aims  of  the  study  are  to 
(1)  determine  the  risk  for  GI  illness 
associated  with  source  water  quality 
and  treatment  efficacy  by  comparing  GI 
illness  rates  in  people  drinking  highly 
treated  bottled  water  with  GI  illness 
rates  in  people  drinking  bottled  plant 
water;  (2)  determine  the  risk  for  GI 
illness  associated  with  the  distribution 
system  by  comparing  GI  illness  rates  in 
people  drinking  bottled  plant  water 
with  GI  illness  rates  in  people  drinking 
tap  water;  (3)  determine  water 
concentrations  and  associated  blood 
concentrations  of  THMs  in  the  study 
population;  and  (4)  validate  and  refine 
existing  models  of  THM  exposure  using 
the  THM  data  collected  at  the 
participating  households  and  hydraulic 
cmd  water  quality  data  collected  in  the 
distribution  system  at  the  time  of 
household  recruitment.  There  is  no  cost 
to  respondents. 


Respondents 


Number  of 
respondents 


Number  of 
responses/re- 
spondent 


Average  bur- 
den/response 
(in  hours) 


Total  burden 
(in  hours) 


Telephone  contact  

Household  survey  

Blood  and  serum  sample  collection 
Initial  tap  water  sample  collection  ... 
Final  tap  water  sample  collection  ... 

Weekly  telephone  interview  

Saliva  specimen  collection  

Stool  specimen  collection  

Total  


2.500 
900 
900 
900 
450 
900 
900 
900 


1 
1 
2 
1 
1 
52 
12 
2 


10/60 
30/60 
15/60 
10/60 
10/60 
15/60 
5/60 
5/60 


417 
450 
450 
150 
75 
780 
900 
150 


3,372 


Dated:  January  10,  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
|FR  Doc.  03-1180  Filed  1-17-03;  8:45  am) 

BILLING  CODE  4163-18-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-18-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 


comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Youth  Media 
Campaign  Tracking  Study — New — 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP),  Centers  for  Disease  Control 
and  Prevention  (CDC).  CDC  plans  to 
conduct  ongoing  monitoring  of  the 
awareness  and  reaction  to  the  brand  and 
messages  of  the  Youth  Media  Campaign. 
In  FY  2001 ,  Congress  established  the 
Youth  Media  Campaign  at  the  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Specifically,  the  House 
Appropriations  Language  said:  The 
Committee  believes  that,  if  we  are  to 
have  a  positive  impact  on  the  future 
health  of  the  American  population,  we 
must  change  the  behaviors  of  our 
children  and  young  adults  by  reaching 
them  with  important  health  messages. 
CDC,  working  in  collaboration  with 


federal  partners,  is  coordinating  an 
effort  to  plan,  implement,  and  evaluate 
a  campaign  designed  to  clearly 
communicate  messages  that  will  help 
kids  develop  habits  that  foster  good 
health  over  a  lifetime. 

The  Campaign  will  be  based  on 
principles  that  have  been  shown  to 
enhance  success,  including:  Designing 
messages  based  on  research;  testing 
messages  with  the  intended  audiences; 
involving  young  people  in  all  aspects  of 
Campaign  planning  and 
implementation;  enlisting  the 
involvement  and  support  of  parents  and 
other  influencers;  tracking  the 
Campaign's  effectiveness  and  revising 
Campaign  messages  and  strategies  as 
needed. 

For  the  Campaign  to  be  successful, 
ongoing  monitoring  of  the  campaign's 
penetration  with  the  target  audiences  is 
essential.  Campaign  planners  must  have 
mechanisms  to  determine  the  targets' 
awareness  of,  and  reaction  to,  the 
campaign  brand  and  messages  as  the 
campaign  evolves.  Campaign  planners 
also  need  to  identify  which  messages 
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are  likely  to  have  the  greatest  impact  on 
attitudes  and  desired  behaviors.  The 
purpose  of  this  monitoring  strategy  is  to 
continually  assess  and  improve  the 
effectiveness  of  the  targeted 
communication  and  other  marketing 
variables  throughout  the  evolution  of 
the  campaign.  Another  important 
objective  is  to  determine  which  media 
channels  are  most  effective'to  optimize 
communication  variables  such  as  weight 
levels,  frequency  and  reach 
components,  programming  formats,  etc. 
that  will  have  the  greatest  effect  upon 


communicating  the  desired  message  to 
the  target  audiences.  As  the  marketing 
efforts  are  implemented  in  selected 
cities,  the  Campaign  planners  also  want 
to  evaluate  which  strategies  are  most 
effective  in  which  locales. 

The  Youth  Media  Campaign  will  use 
a  tracking  methodology  using  age- 
targeted  seimples.  Tracking  methods 
may  include,  but  are  not  limited  to 
telephone  smveys,  telephone  or  in- 
person  focus  groups,  web-based  surveys, 
or  intercept  interviews  with  tweens, 
parents,  other  teen  influencers  and  adult 


influencers  nationally  and  in  cities  with 
YMC-hosted  events.  Continuous 
tracking  of  awareness  of  the  brand  and 
the  advertising  messages  are  standard 
tools  in  advertising  and  marketing.  The 
commitment  of  resources  to  YMC's 
marketing  efforts  mandates  that 
campaign  planners  be  able  to  respond 
quickly  to  changes  needed  in  message 
execution  or  delivery  as  is  standard 
practice  in  the  advertisir<g  industry.  The 
total  burden  for  this  data  collection  is 
2,285  hours. 


Survey 


Media  Benchmarking  Survey 


Continuous  Tracking  Survey  (national  &  com- 
munity). 


Respondents 


Screener 
Parent  .... 

Child  

Screener 
Parent  ... 
ChikJ  


Numt)er  of 
respondents 


7,170 

6S0 

650 

29.076 

7.200 

7,200 


Numt>er  of  re- 
sponses per 
resporkjent 


Average  txjr- 
den  per  re- 
sponse 
(in  firs.) 


2/60 
3/60 

12/60 
1/60 
3«0 

12/60 


Dated:  January  10,  2003. 
Thomas  Bartenfield, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-1177  Filed  1-17-03;  8:45  am] 

BUJJNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[SODA  Y-1 9-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  C^enters  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Evaluation  of  the 
ACT  (Adults  and  Children  Together) 
Against  Violence  Community  Training 


Program — New — National  Center  for 
Injury  Prevention  and  Control  (NCIPC), 
Centers  for  Disease  Control  and 
Prevention  (CDC).  The  goal  of  the  ACT 
Against  Violence  Commimity  Training 
Program  is  to  make  early  violence 
prevention  a  central  and  ongoing  part  of 
a  community's  violence  prevention 
efforts.  The  program  involves  a  training 
curriculum  developed  by  child 
development  and  violence  prevention 
experts.  The  curriculum  is  designed  to 
help  conununities:  (1)  Disseminate 
information  and  skills  on  violence 
prevention  to  adults  who  raise,  care  for, 
and  teach  young  children;  (2)  identify 
and  select  early  violence  prevention 
programs,  materials,  and  resomces;  (3) 
work  in  collaborative  efforts  established 
among  commimity-based  organizations; 
and  (4)  develop  early  childhood 
violence  prevention  action  plans. 

The  purpose  of  the  evaluation  is  to 
assess  pilot  implementations  of  the  ACT 
Community  Training  Program  in  three 
communities:  Monterey,  CA;  Randolph, 
NJ;  and  Kansas  City,  MO.  The  objectives, 
of  the  evaluation  are  to  (1)  assess 
whether  the  Community  Training 
Program  is  being  successfully 
disseminated  and  implemented;  (2) 
examine  factors  that  affect  successful 
dissemination,  adoption,  and 
implementation  of  the  training  program; 
(3)  compare  findings  across  the  three 
sites;  and  (4)  assess  the  involvement  of 


the  public  health  sector  in  each  of  the 
three  sites. 

Data  collected  for  the  evaluation  will 
provide  much-needed  information  on 
the  dissemination  and  implementation 
of  one  of  the  successful  strategies 
summarized  in  the  Best  Practices  of 
Youth  Violence  Prevention.  The  results 
of  the  evaluation  will  assist  the  Division 
of  Violence  Prevention  and  tbe  National 
Center  for  Injury  Prevention  and  Control 
in  carrying  out  CDC's  mission  of 
protecting  the  health  of  the  United 
States  public  by  providing  leadership  in 
preventing  and  controlling  injuries    • 
through  research,  siu^feillance, 
implementation  of  programs,  and 
communication.  The  evjiluation  will 
include  semi-structiu^d  interviews  with 
local  and  national  program  stakeholders 
(forms  1  and  2),  focus  groups  with  a 
subset  of  ACT  trainees  ("facilitators") 
during  a  site  visit  (form  3),  and  a  half- 
hour  telephone  survey  with  the  universe 
of  ACT  trainees  at  6  months  with  e-mail 
follow-ups  at  2  months  and  12  months 
(form  4).  In  addition,  we  will  follow-up 
with  a  small  subset  of  "adult 
community  members"  reached  by  ACT 
trainees  with  a  half-hour  telephone 
survey  (form  5).  Presented  below  is  the 
estimated  respondent  burden  for  the 
telephone  surveys,  semi-struct»u«d 
interviews,  and  focus  groups, 
respectively.  There  are  no  costs  to 
respondents. 


r^ 
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Form  and  type  of  respondent 


Numt)er  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hours) 


Total  burden 
(in  hours) 


Local-level  program  stakeholders — interview  (form  1)  

Facilities — screening  (as  part  of  consent  procedures  for  both  survey  and 

focus  groups)  _ ^ 

Facilitators— Survey  (form  2)  

Facilitators — focus  groups  (form  3)  

Adult  Community  members— screening  (as  part  of  consent  procedure  for 

survey) 

Adult  community  members — survey  (form  4)  

Total  


10 

75 
60 
60 

250 
200 


1/60 
30/60 
90/60 

1/60 
15/60 


10 

1.25 
30 
90 

4.17 
50 


185.42 


Dated:  January  10,  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-1178  Filed  1-17-03;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-20-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  luider 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 


comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  National  Public 
Health  Performance  Standards  Program 
Local  Public  Health  Governance 
Performance  Assessment  Instrument — 
New — Public  Health  Practice  Program 
Office  (PHPPO),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

Since  1998,  the  CDC  National  Public 
Health  Performance  Standards  Program 
has  convened  workgroups  with  the 
National  Association  of  County  and  City 
Health  Officials  (NACCHO),  the 
Association  of  State  and  Territorial 
Health  Officials  (ASTHO),  the  National 
Association  of  Local  Boards  of  Health 
(NALBOH),  the  American  Public  Health 
Association  (APHA),  and  the  Public 
Health  Foundation  (PHF)  to  develop 
performance  standards  for  public  health 
systems  based  on  the  ten  Essential 
Services  of  Public  Health.  In  the  spring 


of  2001,  CDC  conducted  field  tests  with 
the  local  public  health  governance 
instnunents  in  the  state  of 
Massachusetts. 

CDC  is  now  proposing  to  implement 
a  voluntary  data  collection  to  assess  the 
capacity  of  local  boards  of  health  to 
deliver  the  Essential  Public  Health 
Services.  This  data  collection  will 
provide  a  fi^mework  for  local  boards  of 
health  to  evaluate  their  effectiveness. 
Electronic  data  submission  will  be  the 
method  of  choice.  If  computer 
technology  in  local  jurisdictions  does 
not  support  electronic  submission,  hard 
copy  survey  instruments  will  be 
available.  Local  jurisdictions  using  hard 
copy  survey  instruments  will  receive 
assistance  from  State  or  local  level  field 
coordinators  for  web-based  data  entry. 

Local  boards  of  health  will  respond  to 
the  survey.  An  estimated  33  percent  of 
approximately  3,200  United  States  local 
boards  are  expected  to  participate  in  the 
National  Performance  Standards 
Program  per  year.  The  annual  burden 
hours  are  estimated  to  be  6402. 


Respondents 

Number  of 
respondents 

Number  of  re- 
sponses/re- 
spondent 

Average  bur- 
den/response 
(in  hours) 

Local  Boards  of  Health  Year  1 

1,066 
1,067 
1,067 

1 
1 
1 

6 

Local  Boards  of  Health  Year  2  

6 

Local  Boards  of  Health  Year  3  

6 

Dated:  January  10,  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[PR  Doc.  03-1179  Filed  1-17-03;  8:45  am) 
BILLING  COO€  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02060-FY03] 

National  Cancer  Prevention  and 
Control  Program;  Open  Season;  Notice 
of  Availability  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  [CDC]  aimounces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  an  Open  Season  for  the 


National  Cancer  Prevention  and  Control 
Program  (NCPCP)  cooperative 
agreement  program  previously 
announced  in  Program  Aimouncement 
02060,  National  Cancer  Prevention  and 
Control  Program  (Henceforth  referred  to 
as  PA  02060.)  This  program  addresses 
the  "Healthy  People  2010"  focus  areas 
related  to  cancer. 

PA  02060  was  published  in  the 
Federal  Register  on  April  23,  2002, 
Volume  67,  Niunber  78,  pages  19932- 
19950.  Amendment  1  was  published 
May  23,  2002,  and  Amendment  2  was 
published  January  2,  2003.  Applicants 
may  access  the  amended  version  of  PA 


Federal  Register/ Vol.  68.  No.  13 /Tuesday.  January  21,  2003 /Notices 


2781 


02060,  along  with  this  Open  Season 
announcement,  on  the  CDC  Web  site, 
Internet  address:  http://www.cdc.gov. 

Click  on  "Funding,"  then  "Grants  and 
Cooperative  Agreements."  sections  A.- 
F.  of  the  original  PA  02060  are 
superceded  by  sections  A.-F.  published 
in  this  Open  Season  announcement.  If 
you  do  not  have  access  to  the  Internet, 
or  if  you  have  difficulty  accessing  the 
announcements  on-line,  you  may  call 
the  CDC  Procurement  and  Grants  Office. 
Technical  Information  Management 
Section  at  770-488-2700  for  assistance. 

The  NCPCP  will  assist  States/District 
of  Columbia/Tribes/Territories  in 
developing,  implementing,  maintaining, 
enhancing,  integrating,  and  evaluating  a 
cancer  program  inclusive  of  cancer 
surveillance,  prevention,  and  early 
detection  programs,  with  a  focus  on 
eliminating  health  disparities.  The 
purpose  of  each  of  the  three 
programmatic  components  within  the 
NCPCP  is  as  follows: 

A.l.  National  Comprehensive  Cancer 
Control  Programs  (NCCCP) 

The  NCCCP  component  supports  the 
planning  and  implementation  of 
comprehensive  cancer  control  activities. 
CDC  defines  comprehensive  cancer 
control  as  an  integrated  and  coordinated 
approach  to  reduce  the  incidence, 
morbidity  and  mortality  of  cancer 
through  prevention,  early  detection, 
treatment,  rehabilitation,  and  palliation. 

A.2.  National  Breast  and  Cervical 
Cancer  Early  Detection  Program 
(NBCCEDP) 

The  NBCCEDP  component  supports 
the  development  of  systems  to  assure 
breast  and  cervical  cancer  screening  for 
low  income,  underserved,  and 
iminsured  women  with  special 
emphasis  on  reaching  those  who  are 
geographically  or  culturally  isolated, 
older,  or  members  of  racial/ethnic 
minorities.  Components  of  the 
NBCCEDP  include  surveillance, 
partnership  development,  screening, 
referral  and  follow-up.  quality 
assurance,  public  and  provider 
education,  and  evaluation.  These 
components  are  carried  out  at  the  local. 
State  and  national  levels  through 
collaborative  partnerships  with  State 
health  agencies,  community-based 
organizations,  tribal  governments, 
universities,  a  variety  of  medical  care 
providers  and  related  agencies  and 
institutions., and  the  business  and 
voluntary  sectors.  These  partners  work 
together  to  develop,  implement  and 
evaluate  strategies  to  promote  breast  and 
cervical  cancer  prevention  and  early 
detection,  to  increase  access  to  related 


services  and  to  improve  the  quality  and 
timeliness  of  the  services. 

A. 3.  National  Program  of  Cancer 
Registries  (NPCR) 

The  NPCR  component  supports  efforts 
to  establish  population-based  cancer 
registries  where  they  do  not  exist  and  to 
improve  existing  cancer  registries. 

The  amended  PA  02060  contains 
information  that  is  specific  to  the  three 
individual  components.  Section  G 
"Specific  Guidance  for  NCCCP" 
addresses  the  National  Comprehensive 
Cancer  Control  Program;  section  H 
"Specific  Guidance  for  NBCCEDP" 
addresses  the  National  Breast  and 
Cervical  Cancer  Early  Detection 
Program;  and  section  I  "Specific 
Guidance  for  NPCR"  addresses  the 
National  Program  of  Cancer  Registries. 
These  component  sections  include 
specific  guidance  regarding: 

•  Eligibility 

•  Program  Requirements 

•  Application  Content 

•  Other  Requirements 

•  Evaluation  Criteria 
Please  refer  to  these  specific 

component  sections  in  the  amended  PA 
02060  for  additional  information. 

Special  Guidelines  for  Technical 
Assistance 

Conference  Call 

Technical  assistance  will  be  available 
for  potential  applicants  on  a  conference 
call.  The  call  will  take  place  on 
Tuesday,  January  28,  2003,  from  3  p.m. 
eastern  standard  time  until  5  p.m. 
eastern  standard  time. 

Potential  applicants  are  requested  to 
call  in  using  only  one  telephone  line. 
The  conference  can  be  accessed  by 
calling  1-800-713-1971,  or  404-639- 
4100,  and  entering  access  code  553768. 
The  purpose  of  the  conference  call  is  to 
help  potential  applicants  to: 

1.  Understand  the  process  for  the 
Open  Season  Announcement  for  PA 
02060  for  the  National  Cancer 
Prevention  and  Control  Program. 

2.  Understand  the  scope  and  intent  of 
PA  02060  for  the  National  Cancer    - 
Prevention  and  Control  Program. 

3.  Be  familiar  with  the  Public  Health 
Services  funding  policies  and 
application  and  review  procediu^s. 

Participation  in  this  conference  call  is 
not  mandatory.  At  the  time  of  the  call, 
if  you  have  problems  accessing  the 
conference  call,  please  call  404-639- 
7550. 

B.  Eligible  Applicants 

Applicants  may  apply  for  any  or  all  of 
the  components  within  this  Open 
Season  announcement  for  which  they 


are  eligible.  Eligibility  Criteria  for  each 
component  are  as  follows: 

B.  1 .  Enable  for  NCCCP 

Potential  applicants  that  are  eligible 
for  components  of  NCCCP  are  the  health 
departments  of  States  or  their  bona  fide 
agents,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of- 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
and  Federally  recognized  Indian  tribal 
govenunents  and  tribal  organizations, 
urban  Indian  organizations  and  inter- 
tribal consortia  (hereafter  referred  to  as 
tribes)  whose  primary  piupose  is  to 
improve  American  Indian/ Alaska  Native 
health  and  which  represent  the  Native 
population  in  their  catchment  area,  that 
are  not  currently  funded  for  NCCCP 
under  PA  02060. 

B.2.  Eligible  for  NBCCEDP 

Potential  applicants  that  are  eligible 
for  NBCCEDP  are  the  Virgin  Islands,  the 
Commotiwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and  Federally 
recognized  Indian  tribal  govenunents 
and  tribal  organizations,  iu"ban  Indian 
organizations  and  inter-tribal  consortia 
(hereafter  referred  to  as  tribes)  whose 
primary  purpose  is  to  improve 
American  Indian/ Alaska  Native  health 
and  which  represent  the  Native 
population  in  their  catchment  area,  that 
are  not  currently  funded  for  NBCCEDP 
under  PA  02060. 

B.3.  Eligible  for  NPCR 

Potential  applicants  that  are  eligible 
for  components  of  NPCR  are  the  health 
departments  of  States  or  their  bona  fide 
agents,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
and  academic  or  nonprofit  organizations 
designated  by  the  State  to  operate  the 
State's  cancer  registry,  that  are  not 
ciurently  funded  under  PA  02060. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Ck)de  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 
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C.  Funds 

Availability  of  Funds 

Pending  availability  of  FY  2003  funds, 
approximately  $6,250,000  is  available  in 
FY  2003  to  fund  new  programs  under 
the  Open  Season  for  PA  02060-FY03. 

Awards  under  PA  02060  were  made 
for  a  Project  Period  of  September  30, 
2002,  through  June  29,  2007.  The  first 
budget  period  was  September  30,  2002, 
through  June  29,  2003.  Awards  under 
this  Open  Season  announcement  will  be 
for  a  Project  Period  of  June  30,  2003. 
through  June  29,  2007.  with  a  budget 
period  of  June  30,  2003,  through  Jime 
29,  2004.  Futiue  budget  periods  will  be 
12-month  periods,  and  will  begin  on 
June  30  of  every  year  and  run  through 
June  29  of  each  following  year.  These 
budget  periods  will  occur  until  the 
expiration  of  the  project  period  for  PA 
02060,  which  is  June  29.  2007. 

Component  Funding 

NCCCP— $1,000,000 
NBCCEDP— $2,000,000 
NPCR— $250,000, 

NCCCP— Optional  Funding  available 
for  recipients  of  NCCCP  Implementation 
Programs  as  follows: 

•  Colorectal  cancer  activities — 
$1,000,000 

•  Ovarian  cancer  activities — $1,000,000 

•  Prostate  cancer  activities— $1,000,000 

Funding  Preference 

In  accordance  with  the  "Funding 
Preference"  section  of  the  amended  PA 
02060,  funding  preference  may  be  given 
to  applicants  from  previous  year's 
applications  who  were  considered 
Approved  but  Unfunded  (ABU).  Criteria 
for  determining  which  programs  would 
be  eligible  for  this  consideration  were 
based  on  an  acceptable  score  from  the 
previous  (fiscal  year  2002)  objective 
review.  Funding  preference  will  be 
given  to  NCCCP  Planning  applicants, 
including:  California,  Delaware,  Fon  du 
Lac  Reservation,  Indiana,  Kansas, 
Missouri,  Nevada,  New  Hampshire, 
Oklahoma,  Oregon,  South  Carolina, 
South  Puget  Intertribal  Plaiming 
Agency,  Tennessee,  and  Washington, 
DC.  Fimding  preference  will  be  given  to 
NCCCP  Implementation  applicants, 
including:  Massachusetts,  Northwest 
Portland  Area  Indian  Health  Board, 
Rhode  Island,  and  Texas.  Applicants 
listed  above  need  not  submit  a  new 
application  to  be  considered  for 
funding.  Programs  who  previously 
applied  and  are  not  on  this  list,  but  are 
interested  in  being  funded,  must 
reapply.  In  addition,  applicants  who 
previously  submitted  a  Planning 
application  that  was  approved  but 
unfunded,  and  now  wish  to  be 


considered  for  Implementation,  must 
submit  a  new  application. 

For  component  specific  funding 
preference  information,  please  refer  to 
sections  G,  H.  and  I  of  the  amended  PA 
02060. 

Requested  Budget  Information 

Applicants  should  submit  separate 
budgets  for  each  component  (as  well  as 
separate  budgets  if  applying  for  the 
Optional  Fimding  under  NCCCP)  in 
response  to  this  Open  Season 
announcement.  Each  detailed  budget 
emd  narrative  justification  should 
support  the  activities  for  the  funding 
period  specified  in  this  Program 
Announcement  for  FY  2003  support. 

Applications  should  follow  the 
guidance  provided  under  each  program 
component  in  the  amended  PA  02060, 
with  respect  to  the  development  and 
submission  of  an  itemized  budget  and 
justification. 

Use  of  Funds 

For  specific  use  of  funds  information, 
refer  to  sections  G,  H,  and  I  of  the 
amended  PA  02060. 

Cooperative  agreement  funds  may  be 
used  to  support  personnel  and  to 
purchase  equipment,  supplies,  and 
services  directly  related  to  project 
activities  and  consistent  with  the  scope 
of  the  cooperative  agreement. 

Fimds  provided  imder  this  program 
aimouncement  may  not  be  used  to: 

•  Conduct  research  projects. 
Guidance  regarding  CDC's  definition  of 
"research"  should  be  reviewed  at:  http:/ 
/www.cdc.gov/od/ads/opspolll  .htm. 

•  Supplant  State  or  local  funds, 
provide  inpatient  care  or  treatment,  or 
support  the  construction  or  renovation 
of  facilities. 

Applicants  are  encouraged  to  identify 
and  leverage  mutually  beneficial 
opportunities  to  interact  and  integrate 
with  other  State  health  department 
programs  that  address  related  chronic 
diseases  or  risk  factors.  This  may 
include  cost  sharing  to  support  a  shared 
position  such  as  a  Chronic  Disease 
Epidemiologist.  Health  Communication 
Specialist,  Program  Evaluator,  or  Policy 
Analyst  to  work  on  relevant  activities 
across  units/departments  within  the 
State  health  department.  Such  activities 
may  include,  but  are  not  limited  to,  joint 
planning,  joint  funding  of 
complementary  activities,  public  health 
education,  collaborative  development 
and  implementation  of  environmental, 
policy,  systems,  or  conununity 
interventions  and  other  cost  sharing 
activities. 


Recipient  Financial  Participation 

For  specific  recipient  financial 
participation  information,  please  refer  to 
sections  G,  H,  and  I  of  the  amended  PA 
02060. 

Direct  Assistance 

For  specific  Direct  Assistance 
information,  please  refer  to  sections  G, 
H,  and  I  of  the  amended  PA  02060. 

Funding  Consideration 

For  specific  component  funding 
consideration  information,  please  refer 
to  sections  G,  H,  and  I  of  the  amended 
PA  02060. 

D.  Content 

Letter  of  Intent 

One  Letter  of  Intent  (LOI)  is  requested 
from  each  applicant  applying  for  any 
component(s)  of  this  program.  The 
narrative  should  be  no  more  than  one 
single-spaced  page,  printed  on  one  side, 
with  one-inch  margins,  and  unreduced 
font.  Your  LOI  will  not  be  evaluated,  but 
will  be  used  to  assist  CDC  in  planning 
for  the  objective  review  for  this  program 
and  should  include  the  announcement 
number,  the  specific  component(s)  and 
parts  of  the  component,  if  applicable, 
for  which  funds  are  being  applied,  and 
the  name  of  the  principal  investigator. 

Application  Development 

Please  refer  to  sections  G,  H,  and  I  of 
the  amended  PA  02060  to  use  the 
information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  using  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your 
application. 

Applications  should  follow  the 
guidance  below  with  respect  to  page 
limitations  for  each  component.  All 
applications  should  be  printed  on  one 
side,  with  one-inch  margins,  using 
vmreduced  font.  All  materials  must  be 
provided  in  an  unbound,  one-sided,  8  V2 
by  11  inch  print  format,  suitable  for 
photocopying  (i.e.,  no  audiovisual 
materials,  posters,  tapes,  etc.) 

Page  Limitations 

For  specific  page  limitations 
information,  please  see  sections  G,  H, 
and  I  of  the  amended  PA  02060. 

Application  Outline 

Applicants  may  apply  for  any  or  all  of 
the  components  within  this  program 
annoimcement  for  which  they  are 
eligible.  Please  provide  specific 
application  outline  information  for  each 
component  as  outlined  in  specific 


sections  G,  H,  and  I  of  the  amended  PA 
02060. 

E.  Submission  and  Deadline 

Letter  of  Intent 

On  or  before  February  5,  2003,  submit 
the  LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  signed  original  and  two 
copies  of  CDC  Form  0.1246.  Forms  are 
available  at  the  following  Internet 
address:  www.cdc.gov/od/pgo/ 
forminfo.htm.  If  you  do  not  have  access 
to  the  Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  Ae  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  at:  770-488-2700. 
Application  forms  cem  be  mailed  to  you. 

The  application  must  be  received  by 
4  p.m.  eastern  time  March  7,  2003. 
Submit  the  application  to:  Technical 
Information  Management-PA02060- 
FY03,  CDC  Procurement  and  Grants 
Office,  2920  Brandywine  Road,  Room 
3000,  Atlanta,  GA  30341-4146. 

Applications  may  not  be  submitted 
electronically. 

Please  reference  Program 
Announcement  Number  02060-FY03 
National  Cancer  Prevention  and  Control 
Program  on  the  mailing  envelope  euid  on 
the  application  Standard  Form  424, 
block  11.  Please  also  make  sure  that 
block  16  on  Standard  Form  424 
regarding  Executive  Order  12372  has 
been  completed  correctly. 

Deadline 

Letters  of  intent  and  applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  before  4 
p.m.  eastern  time  on  the  deadUne  date. 
Any  applicant  who  sends  their 
application  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  Carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 


F.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually,  through  an  objective 
review  process. 

For  specific  evaluation  criteria 
information,  please  see  sections  G,  H, 
and  I  of  the  amended  PA  02060. 

Where  To  Obtain  Additional 
Information 

This,  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page, 
Internet  address:  http://www.cdc.gov. 

Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146.  Telephone:  770-488- 
2441. 

For  business  management  and  budget 
assistance,  contact:  Annie  Camacho  or 
Glynnis  Taylor,  Grants  Management 
Specialist,  CDC  Procurement  and  Grants 
Office,  2920  Brandywine  Road,  Room 
3000,  Atlanta,  GA  30341-4146. 

Telephone:  Annie  Camacho:  770- 
488-2735.  Glynnis  Taylor:  70-488- 
2752. 

E-mail  address:  Annie  Camacho: 
atc4@cdc.gov.  Glynnis  Taylor: 
gldl@cdc.gov. 

For  business  management  and  budget 
assistance  in  the  territories,  contact: 
Charlotte  Flitcraft,  Grants  Management 
Officer,  CDC  Procurement  and  Grants 
Office,  2920  Brandjrwine  Road,  Room 
3000,  Atlanta,  GA  30341-4146. 
Telephone:  770-488-2632.  E-mail 
address:  caf5@cdc.gov. 

For  program  technical  assistance 
contact: 

NCCCP: 
Leslie  S.  Given,  M.P.A.,  Public  Health 
Advisor,  NCCCP,  Program  Services 
Branch,  Division  of  Cancer    - 
Prevention  and  Control,  National 
Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Centers  for  Disease  Control  and 
Prevention.  4770  Buford  Hwy.,  NE. 
(MS  K-57),  Atlanta,  GA  30341- 
3717.  Telephone  nimiber:  770-488- 
3099.  E-mail  address:  llg5@cdc.gov. 

NBCCEDP: 
Susan  True,  M.Ed.,  Branch  Chief, 
Program  Services  Branch,  Division 
of  Cancer  Prevention  and  Control, 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Hwy.,  NE. 
(MS  K-57),  Atlanta,  GA  30341- 
3717.  Telephone  number:  770-488- 
4880.  E-mail  address: 
smt7@cdc.gov. 


NPCR: 
Leah  Simpson,  M.B.A.,  Program 
Analyst,  Cancer  Surveillance 
Branch,  Division  of  Cancer 
Prevention  and  Control,  National  - 
Center  for  Chronic  Disease^  - 

.  Prevention  and  Health  Promotion, 
Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Hwy.,  NE. 
(MS  K-53).  Atlanta,  GA  30341- 
3717.  Telephone  number:  770-488- 
4158.  E-mail  address:  ldsO@cdc.gov. 

Dated:  January  13,  2003. 
Sandra  R.  Manning, 

CGFM,  Director,  Procurement  and  Grants ' 

Office,  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  03-1192  Filed  1-17-03;  8:45  am) 

BiLUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HlEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0309] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Reclassification  Petitions  for 
Medical  Devices 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Reclassification  Petitions  for  Medical 
Devices"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbing ,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  16,  2002  (67 
FR  63932),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0138.  The 
approval  expires  on  January  31,  2006.  A 
copy  (rf  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 
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Dated:  January  14,  2003. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-1256  Filed  1-17-03;  8:45  ami 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  00r4-1 526] 

Rot>ert  A.  Fiddes;  Debarment  Order; 
Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  November  6,  2002  (67  FR 
67628).  The  document  aimounced  the 
issuance  of  an  order  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  debarring 
Dr.  Robert  A.  Fiddes  for  20  years  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application.  The 
document  was  published  with  an 
inadvertent  error.  This  document 
corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Strong,  Office  of  Policy  (HF-27), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7010. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
02-28256,  appearing  on  page  67628  in 
the  Federal  Register  of  Wednesday, 
November  6,  2002,  the  following 
correction  is  made:     __ 

1.  On  page  67628,  in  the  secorid 
column,  under  "II.  Findings  cind  Order", 
in  the  fourth  and  fifth  lines,  "(21  CFR 
5.99)"  is  corrected  to  read  "(21  CFR 
5.34)". 

Dated:  January  14,  2003. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-1255  Filed  1-17-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vaccines  and  Related  Biological 
Products  Advisory  Committee;  Notice 
of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  20,  2003,  from  8:30 
a.m.  to  4:30  p.m. 

Location:  Holiday  Inn,  8120 
Wisconsin  Ave.,  Bethesda,  MD. 

Contact  Person:  Jody  G.  Sachs  or 
Denise  H.  Royster,  Center  for  Biologies 
Evaluation  and  Research  (HFM-71), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12391. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  review 
and  discuss  the  selection  of  strains  to  be 
included  in  the  influenza  virus  vaccine 
for  the  2003-2004  season  and  the 
intramural  research  program  of  the 
Laboratory  of  Bacterial  Polysaccharides, 
Office  of  Vaccines  Research  and  Review. 

Procedure:  On  February  20,  2003, 
from  8:30  a.m.  to  3:20  p.m.,  the  meeting 
is  open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  4,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  1:30  p.m.  and  2:50  p.m.  and 
3:20  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desfring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  February  4,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
February  20,  2003,  from  3:20  p.m.  to 
4:30  p.m.,  the  meeting  will  be  closed  to 
permit  discussion  where  disclosiu'e 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)). 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 


FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
requfre  special  accommodations  due  to 
a  disability,  please  contact  Jody  G. 
Sachs  or  Denise  H.  Royster  at  least  7 
days  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  giyen  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  10,  2003. 
Linda  Arey  Skladany, 

Associate  Commissioner  for  External 

Relations. 

[FR  Doc.  03-1208  Filed  1-17-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General;  Program 
Exclusions:  December  2002 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  December  2002. 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusions  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject  city,  state 


Effective 
date 


PROGRAM-RELATED  CONVICHONS 


ALY,  WAEL 

01/20/2003 

CLIFTON,  NJ 

BACO-CUEBAS,  GERMAN  A  .. 

01/20/2003 

MAYAGUEZ,  PR 

BERG,  SHANNON  GRIFFIN  .... 

01/20/2003 

FLORENCE,  SC 

BRIDGER,  BARBARA  LYNN  ... 

01/20/2003 

PIERRE,  SD 

CHRISTOPHERSON.  PAUL  K 

01/20/2003 
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1     Sut>ject  city,  state 

Effective 
date 

GREEN  BAY,  Wl 

DAVIS,  CHRISTOPHER 

01/20/2003 

PHILADELPHIA,  PA 

DIAZ,  MIGUEL 

01/20/2003 

NAPLES,  FL 

DRAKE-LASSIE,  MINERVA  

01/20/2003 

GROVE  CITY,  OH 

EIDMAN,  STEVEN  E 

01/20/2003 

ENGLEWOOD,  NJ 

F/U1RAR,  STACEY  J  

01/20/2003 

BUFFALO,  OH 

FIELDS,  SANDRA  KAYE  

01/20/2003 

SHREVEPORT,  LA 

FROH,  JOHN  ROBERT  

01/20/2003 

EDEN  PRAIRIE,  MN 

GARCIA.  LUISA  F  

01/20/2003 

FT  LAUDERDALE,  FL 

GASTON,  SHAUNDRA 

LANELL  

01/20/2003 

DALLAS,  TX 

GLASSES  MADE  EAZY,  INC  .. 

01/20/2003 

PHILADELPHIA,  PA 

GOLDEN  OPTICAL,  INC 

01/20/2003 

PHILADELPHIA,  PA 

HAMMOND,  HELEN 

01/20/2003 

HAWKINSVILLE,  GA 

HERAVI,  BEHROOZ  

01/20/2003 

BEVERLY  HILLS,  CA 

HERAVI,  BEHZAD 

01/20/2003 

RESEDA,  CA 

JIMENEZ,  JOAQUIN  JOSE 

01/20/2003 

LOS  ANGELES,  CA 

KEMPTON,  JAMES  E  

01/20/2003 

MEDIA,  PA 

KNEPLER, JEFFREY  

01/20/2003 

BUTLER,  Wl 

LIPPTON,  HOWARD  

01/20/2003 

YAZOO  CITY,  MS 

LIPSEY,  PHILLIP  C  

01/20/2003 

TERRE  HAUTE,  IN 

MARK  GERRY  PLUCER,  D  0. 

PC  

01/20/2003 

FLINT,  Ml 

MARTIN,  SUSAN  E  

01/20/2003 

NEWBERRY,  SC 

PAGE  EVA  H         

01/20/2003 

WOODBURY,  MN 

PETERMAN,  LANCE  JEFFREY 

01/20/2003 

COLORADO  SPRINGS,  CO 

PETERSON,  KAREN  R 

01/20/2003 

PEORIA,  AZ 

RAITHATHA,  PRABJUDAS  G  .. 

01/20/2003 

LEXINGTON,  KY 

RILES,  CRAIG  

01/20/2003 

RAIFORD,  FL 

RODRIGUEZ,  LUIS  J  

01/20/2003 

MIAMI,  FL 

SANDLER,  SCOTT  

10/31/2002 

CHICAGO,  IL 

SANTA,  FREDERICK  J 

01/20/2003 

NORTHFORD.  CT 

SELIM,  HANAN  

01/20/2003 

CLIFTON,  NJ 

SHAW  K  GLENN  

01/20/2003 

MORRISON,  CO 

STOLPEN,  RODGER  H  

01/20/2003 

SOMERS,  CT 

STRACHAN,  JOYCE 

01/20/2003 

ATLANTA,  GA 

TAYLOR  JAMES  E 

01/20/2003 

HARTLY,  DE 

THURSTON,  WILLIAM  H  

01/20/2003 

S  JORDAN,  UT 

VEGA-DELGADO,  MARISOL  ... 

01/20/2003 

Subject  city,  state 

Effective 
date 

SAN  JUAN,  PR 
WEEKS  ROBIN  RAE 

01/20/2003 

DAYTON,  OH 
WESTBAY  CHAD  LEE  

01/20/2003 

BOONVILLE,  MO 
WILSON.  BRENDA  LOUISE  .... 

TERRE  HAUTE,  IN 
YAMINI  ANWAR  SR 

01/20/2003 
01/20/2003 

S  HOLLAND,  IL 

ZAPATERO,  ADALBERTO  

TAFT,  CA 

01/20/2003 

FELONY  CONVICTION  FOR  HEALTH  CARE 
FRAUD 


ANKROM,  BRUCE  EDWARD  .. 

01/20/2003 

CALIPATRIA,  CA 

HATFIELD  WILLIAM  G  

01/20/2003 

CHARLOTTESVILLE,  VA 

MASORTI,  JONATHAN  M 

01/20/2003 

STATE  COLLEGE,  PA 

MITCHELL,  GREGORY 

WAYNE  

01/20/2003 

LAS  VEGAS,  NV 

PSAIUV,  BART  R .<. 

01/20/2003 

PITTSFORD,  NY 

STACK,  SOPHIA  DAO  

01/20/2003 

ANAHEIM,  CA 

FELONY  CONTROL  SUBSTANCE 
CONVICTION 


BEACH, JEFFREY  A  

01/20/2003 

MOUNTAIN  TOP,  PA 

BLAND  BRENDA  S    

01/20/2003 

CENTERVILLE,  OH 

BRADY  RYAN  KEITH  

01/20/2003 

W  VALLEY  CITY,  UT 

DEBUS,  LAURIE  MARIE 

01/20/2003 

ALLIANCE,  NE 

EULO,  JANMARIE 

01/20/2003 

MORRISONVILLE,  NY 

MILESKI   MARK  KEVIN  

01/20/2003 

CARROLLTON,  TX 

OSTROSKIE,  JOAN  

01/20/2003 

NEW  MILFORD,  NJ 

ROMO,  JOEY  RUSSELL  

01/20/2003 

LITCHFIELD,  AZ 

SLUSHER,  STEPHEN  LARKIN 

01/20/2003 

ESCANABA,  Ml 

VAUGHN,  DALE  RAY  ...-. 

01/20/2003 

WARREN,  OH 

PATIENT  ABUSE/NEGLECT  CONVICTIONS 


BEECHUM,  JANICE  ANN  

01/20/2003 

TACOMA,  WA 

BERMISA,  RAQUEL 

01/20/2003 

KAILULA,  HI 

CARLSON,  JACALYN  GALE  ... 

01/20/2003 

SAUK  CENTRE,  MN 

DEVEREAUX  NYLA  L 

01/20/2003 

AURORA,  CO 

FEUCHT,  ROBERT  CHARLES 

01/20/2003 

SAUK  CENTRE,  MN 

FREEMAN,  JOHN  

01/20/2003 

MEMPHIS,  TN 

FRENCH  PRIEUR,  REBA  ANN 

01/20/2003 

LITTLE  ROCK,  AR 

GUICE  CARLA  RENEE 

01/20/2003 

TALLULAH,  LA 

HAYES,  JANET  

01/20/2003 

GREEN  BAY,  Wl 

JONES,  DEKESHA  MARIE  

01/20/2003 

Subject  city,  state 


OKLAHOMA  CITY,  OK 
LAMBERTH.  ANGELA  M  

MICHIE,  TN 
LATCHFORD,  DOROTHEA  R 

LEWISTOWN,  PA 
LATCHFORD,  LLOYD  E  

CAMP  HILL,  PA 
MCANALLY,  BRYAN  M  ...:..... 

FINKSBURG,  MD 
MELCHOR,  EDGAR  

LOS  ANGELES,  CA 
MOORE,  MILDRED  

COLUMBUS,  OH 
NEEDLES,  JOHN  DAVID  ..„.. 

CEDAR  CITY,  UT 
PLATNER,  DONALD  J  

FOX  POINT,  Wl 
PRINCE,  TIMOTHY  D  

LAVERGNE,  TN 
ROBERTS,  ALYSSA 

BEMIDJI,  MN 
SMITH,  SANDRA  J  

FT  ATKINSON,  Wl 
TANYI,  ANTONIA  S  

LEONARD,  Ml 
TAYLOR,  BEVERLY  JEAN  ... 

ST  PAUL,  MN 
WEST,  TERRY  D  .'... 

LUMBER  CITY,  GA 
WILLIAMS,  MARGARET  

BRIDGEPORT,  OH 


Effective 
dele 


01/20/2003 
01/20/2003 
01/20/2003 
01/20/2003 
01/20/2003 
01/20/2003 
01/20/2003 
01/20/2003 
01/20/2003 
01/20/2003 
01/20/2003 
01/20/2003 
01/20/2003 
01/20/2003 
01/20/2003 


CONTROLLED  SUBSTANCE  CONVICTIONS 


HOBBS   REBECCA  E  

01/20/2003 

RICHMOND,  IN 
MAXON   MONICA  ANN  

01/20/2003 

VESTABURG,  PA 

LICENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


ADAMS,  EARL  LEONARD  

01/20/2003 

MIRAMAR,  FL 

ALI,  SHIFFE  HAAMID  

01/20/2003 

HIGHLAND  PARK,  IL 

ALLEN,  ANGELA  MARIE  

01/20/2003 

MATTAWAN,  Ml 

ANDERSON,  MICHAEL 

01/20/2003 

COSTA  MESA,  CA 

ARMOR,  ROSILYN  C 

01/20/2003 

RIALTO,  CA 

BEEBE,  LINDA  KAY 

01/20/2003 

MESQUITE,  TX 

BELL,  MARLO  THOMAS  

01/20/2003 

TUSCALOOSA,  AL 

BENKIN,  RICHARD  

01/20/2003 

MOUNT  PROSPECT,  IL 

BLACKBURN, PETER  M  

01/20/2002 

SPRINGFIELD,  IL 

BLEDSOE,  MARY  D  

01/20/2003 

CHILLICOTHE,  MO 

BOLLING,  BEVERLY  ANN 

01/20/2003 

CINCINNATI,  OH 

BOURQUE,  ANGELA 

01/20/2003 

W  MONROE,  LA 

BRACKEN,  SUSAN  A  

01/20/2002 

SANFORD,  NC 

BREEDEN,  CONNIE  

01/20/2003 

CRIMORA,  VA 

BROWN,  JAMES  WAYNE  

01/20/2003 

SANGER,  TX  Page  6 

BROWN,  JOYCE  PEARL 

01/20/2003 
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CHICAGO,  IL 

BROWN,  MARTHA 

01/20/2003 

PASCAGOULA,  MS 

BURNS,  LOIS  ELAINE  

01/20/2003 

MINDEN,  NV 

BUSTAMONTE,  DARIO  JR 

01/20/2003 

SANGER,  CA 

CARBERRY,  F  JAMES  

01/20/2003 

QUEENSBURY.  NY 

CARTER,  KIM  MICHELLE  

01/20/2003 

HIGHLAND,  CA 

CARTRIGHT,  JENNIFER  A  

01/20/2003 

CARTHAGE.  MO 

CHALFANT  JEAN  P 

01/20/2003 

VALDESE,  NC 

CHATMON,  MAURICE  

01/20/2003 

MONROE,  LA 

CHUPREVICH,  EILEEN 

DOROTHY 

01/20/2003 

BUTLER.  NJ 

COBBS,  JOSEPH  E  

01/20/2003 

SAN  DIEGO.  CA 

COLEMAN,  SEAN  DY!-AN  

01/20/2003 

SAN  JOSE,  CA 

COLSON.  BRIAN  P  

01/20/2003 

PARKER,  CO 

CREEKMORE,  JAYNF  

01/20/2003 

TOPOCK,  AZ 

CROCKER.  CAROL  J  

01/20/2003 

FARMINGTON,  MO 

DE  FRIEZ,  CURTIS  B  

01/20/2003 

CARSON  CITY,  NV 

DEROSIS.  EDWARD  LOUIS  ... 

01/20/2003 

SAN  RAFAEL,  CA 

DRAKE,  RANDALL  SCOTT  

01/20/2003 

MT  STERLING,  KY 

DRES3EL  TAMMY  A  

01/20/2003 

BALTIMORE,  MD 

DRUMM,  RANDY  ELLIS  

01/20/2003 

LAPEER,  Ml 

EBERLING,  KAREN  STOBER 

01/20/2003 

JEFFERSONTOWN.  KY 

ELLINGTON,  JOSHUA  1 HOM- 

ASDANIE  

01/20/2003 

UKIAH,  CA 

FAHEY,  SANDRA  L  

01/20/2003 

WOODBRIDGE,  VA 

FERGUSON.  DANIEL  STE- 

PHEN   

01/20/2003 

YUCAIPA.  CA. 

FERNANDES,  PATRICIA  A  

01/20./2003 

N  ATTLEBORO,  MA 

FLEMING.  LINDA  JEAN 

01/2&/2003 

BATAVIA,  IL 

FOREST,  ANNIE 

MARGARETT  

01/20/2003 

DALLAS,  TX 

GABION,  CELIA  ESTANO  

01/20/2003 

BREA,  CA 

GALLEA,  MICHELLE  ANN  

01/20/2003 

HEMET,  CA 

GANSON,  NORMA  R 

01/20/2003 

HAVANA,  IL 

GARZA,  MARGARET  S  

01/20/2003 

CORPUS  CHRISTI.  TX 

GENDRON,  SUSAN  

01/20/2003 

HURON,  CA 

GILMORE  BARBARA  A    .. 

01/20/2003 

KANSAS  CITY,  MO 

GLATTER,  DEBRA  DEE  

01/20/2003 

SHELBY,  NE 

GOSS,  BARBARA  CRAIG  

01/20/2003 

BIRMINGHAM.  AL 

GRAY,  SAMUEL  H  

01/20/2003 

Subject  city,  state 

Effective 
date 

Subject  city,  state 

Effective 
date 

GLENDALE.  AZ 

FLORALA,  AL 

HACKER  DEBORAH  JEAN 

01/20/2003 

MASSEY  MELISSA  A  

01/20/2003 

AUSTIN.  TX 

PHOENIX.  AZ 

HALL.  KAREN  

BAY  ST  LOUIS,  MS 

01/20/2003 

MAYNARD,  JERRY  0 

01/20/2003 

WOODBURY,  TN 

HAMILTON,  FRANK  WAYNE  .. 

01/20/2003 

MAYS.  GAIL  A 

01/20/2003 

TULSA,  OK 

MIDLOTHIAN.  VA 

HARDMAN,  CHARLENE  RAE 

01/20/2003 

MCCARLEY.  DOUGLAS 

TOOELE,  UT 

SCOTT  

01/20/2003 

HARTMAN.  JAMES  ROBERT  .. 

01/20/2003 

GRAND  PRAIRIE.  TX 

LAGUNA  NIGUEL,  CA 

MCCONNELL.  SHERRY  

01/20/2003 

HAWKINS.  KIMBERLY 

01/20/2003 

ASHVILLE,  NC 

AUSTIN.  TX 

MCCONNELL.  DOUGLAS  D  .... 

01/20/2003 

HEULER,  WALTER  KENNETH 

01/20/2003 

NOGALES,  AZ 

ORANGE,  CA 

MCGEE.  MICHAEL  KEVIN  

01/20/2003 

HIBLER,  SLADE  EVERETT  

01/20/2003 

SAN  DIEGO.  CA 

SALADO,  TX 

MCINTYRE.  MARLENE  MARY 

01/20/2003 

HILL.  RONNETTA  EUGENIA  ... 

01/20/2003 

MILAN.  IL 

FONTANA.  CA 

MCMAHON.  DARREL  JAMES 

01/20/2003 

HODGE  KAREN  LEE  

01/20/2003 

TWIN  FALLS.  ID 
MCMURTREY.  ALICE  ELIZA- 

PLAINWELL. Ml 

HOLLIS.  VINCENT  W  III  

01/20/2003 

BETH  

N  PLANE.  NE 

01/20/2003 

CARSON.  CA 

HOOKER,  NELEY  ELEANOR  .. 

01/20/2003 

MENDELL,  PHYLLIS  MALKA  .. 

01/20/2003 

LOS  ANGELES,  CA 

HUNTINGTON,  NY 

HUFFMAN   ROMMIE 

01/20/2003 

METIER  JAMES  R    

01/20/2003 

GREENSBORO.  NC 

SHELBYVILLE,  TN 

HUGHES  GAIL  MARIE 

01/20/2003 

METZ  JAN  E  

01/20/2003 

PASEDENA,  TX 

NAPERVILLE,  IL 

JACKSON.  GLORIA  ANN  

01/20/2003 

MILLER.  ANTHONY  LAW- 

ALEXANDER CITY.  AL 

RENCE  

01/20/2003 

JAMES,  TAMMIE  LYNN  

01/20/2003 

TUCSON.  AZ 

BATON  ROUGE.  LA 

MOREAU.  BLAKE  ALLEN 

01/20/2003 

JAZAYERI.  ROBERT  

01/20/2003 

NEDERLAND,  TX 

IRVINE.  CA 

MORLAND.  JULIE  ANN  

01/20/2003 

JOHNSON.  SUSAN  GAIL  

01/20/2003 

GALVA.  IL 

WILLIAMSBURG.  OH 

MURRY-STUBER,  KATHRYN 

JOHNSON.  BRENDA  CARO- 

L   

01/20/2003 

LINE  

01/20/2003 

AURORA,  CO 

WILLIAMSTOWN,  NJ 

NASS,  MARK  D 

01/20/2003 

JOHNSON,  TERESA  A  

01/20/2003 

ROCKFORD,  IL 

BELLEVILLE,  IL 

NICHOLAS,  HUNTER  ADRIAN 

01/20/2003 

JOHNSON  JODY  C 

01/20/2003 

BISMARCK,  ND 
NICHOLSON,  YVONNE  AN- 

VERNAL, UT 

JONES,  AMY  JO  

01/20/2003 

NETTE  

PEORIA.  AZ 

01/20/2003 

WINAMAC,  IN 

JONES,  CATHERINE 

01/20/2003 

NIEMAN.  KIMBERLEY  L 

01/20/2003 

LAUREL.  MS 

LAKEWOOD,  CO 

KAMINSKY,  TAMARA 

* 

O'HAIR,  RICHARD  KARL  

01/20/2003 

FRANCINE  

01/20/2003 

HERRIN.  IL 

LAKE  FORREST  CA 

O'SHEA  SUSAN  GALE  

01/20/2003 

KEETON,  KELLY 

01/20/2003 

SAN  DIEGO,  CA 

BOONEVILLE,  MS 

OHLENFROST,  JAMES  W  

01/20/2003 

KONOPA  TERRI  L   

01/20/2003 

INDIAN  TRAIL.  NC 
OLIVE.  OZIE  L  

WINCHESTER.  VA 

01/20/2003 

KUNKEL.  PATRICIA  ELOIS  

01/20/2003 

SAN  BERNADINO,  CA 

AMARILLO.  TX 

OLIVER.  JOANETTA  JOHN- 

LAIR. MATTHEW  BYRON  

01/20/2003 

SON  

01/20/2003 

WHITNEY,  TX 

ENSLEY,  AL 

LANDREMAN.  JAMES  R  

01/20/2003 

OWENS,  RONALD  

01/20/2003 

ROSENDALE.  Wl 

MEBANE,  NC 

LAYNE.  HERMETTA  PAUL  

01/20/2003 

PADRON.  CARMEN 

01/20/2003 

KILLEEN.  TX 

EMPORIA.  KS 

LEE.  JEONG  PYO 

01/20/2003 

PALACIO,  DOROTHY  ELIZA- 
BETH   

CORONA,  CA 

01/20/2003 

LIEBERMAN,  FRED  L 

01/20/2003 

YUCAIPA,  CA 
PEARSON,  JULIE  ANN  ..." 

LOS  ANGELES,  CA 

01/20/2003 

LUTHER  WANDA  SUE  

01/20/2003 

GRElNCASLTE,  Ui 
PENNINGTON.  BECKY  A   

ELIZABETH.  IN 

01/20/2003 

MACK.  TIMOTHY  W  

01/20/2003 

TERRELL.  TX 
PETERJOHN,  BRIAN  D  

CLINTON.  MA 

01/20/2003 

MADDOX.  PATRICIA  E 

CHARLOTTE.  NC 

GRIMES  

01/20/2003 

PETERSON,  DEBORAH  D  

01/20,'2003 
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Subject  city,  state 


STURGIS,  SD 
PLYMALE,  ROBERT  DARWIN 

SALT  LAKE  CITY,  UT 
POCKNETT,  DWAYNE  AN- 
THONY   

LOS  ANGELES,  CA 
RAMIREZ,  MARIA  HALLEX  ... 
LAKE  ARROWHEAD,  CA   . 

RAY,  SUZANNA  CAROL  

BERKELEY,  CA 
REID,  DONITA  K  ROBINSON 
SEVIERVILLE,  TN 

REYES,  ROMONA  

RICHNOND  HILL,  GA 
RICHARDS,  TERRI 

ROXIANNE   

MOSS  POINT,  MS 

RIVERS,  DAWN  M  

MARION,  IL 

ROBERTSON,  YVONNE  N  

KNOXVILLE,  TN 
ROHS,  ELIZABETH  HAWKINS 
NORRISTOWN,  PA 

RUGGIERO,  ROSHELL  L  

CONCORD,  MA 

RUSS,  STEVEN  D  

NEVADA,  MO 

SABOURIN.  PETER  J  

E  PROVIDENCE,  Rl 

SCHMELTER,  LYNN  A  

VERNON,  CT 

SCHRADER,  ANGELA 

STAFFORDSVILLE,  VA 

SEBURA,  MICHAEL  S  

LARGO,  FL 
SHERMAN,  SUSAN  ANNE 
TROY,  NY 

SHOUP,  MARGARET  

BRANDON,  MS 

SHUDICK,  MARY  D  

CHESTERTON,  IN 

SLATER,  ROBIN  ALANE  

GRAYSLAKE,  IL 
SMALL,  DULCIE  CLIFFORD  . 

HOUSTON,  TX 
SMITH,  MARY  MARGARET  .. 
ALEXANDER,  IL 

SMITH,  YUBIRY  ANN  

W  PALM  BEACH,  FL 
SMITH,  SUSAN  MARGARET 
PHOENIX,  AZ 

SMOOT,  JOHN  MEDLEY 

BATESVILLE,  MS 
SPROULE,  TERESA  LYNN  ... 

TOOELE,  UT 
STANLEY,  PATRICIA  ANN  ... 
MANSFIELD,  TX 

STANLEY,  JUANITA  L  

MESA,  AZ 
STILPHEN-CAREY,  RAINE  R 

BELCHERTOWN,  MA 
STONE,  COREY  GEORGE  .. 

SALT  LAKE  CITY,  UT 
SUNDQUIST,  MARSHA  ANN 
CHANDLER,  AZ 

TANNER,  LUANN 

•     |d)MAHA,  NE 

TAYLOR,  JANICE  LYNN 

CASE  GRANDE,  AZ 

TAYLOR,  LANNY  

CORINTH,  MS 
THOMPSON,  DENNIS  RAY  . 


Effective 
date 


Sut>iect  city,  state 


01/20/2003 

01/20/2003 
01/20/2003 
01/20/2002 
01/20/2003 
01/20/2003 


01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2002 


ALEXANDRIA,  IN 
THRASHER,  RENEE  COL- 
LEEN   

DECATUR,  TX 
TRIPP,  KENNETH  R  

KNIGHTDALE,  NC 
VALDEZ,  LINDA  NAVARRO  .... 

SAN  ANTONIO,  TX 
VANDAL,  LEO  P  JR 

MATTAPOISETT,  MA 
VISKOCIL,  SUSAN  KATHLEEN 

MODESTO.  CA 
WALLACE,  JENELLEN  L  

PHOENIX,  AZ 
WEBB,  ROBERTA 

SHOW  LOW,  AZ 
WHITT,  PATSY  

WESSON,  MS 
WILLIAMS,  DEBRA  MARIE  .... 

MARIETTA,  OH 
WOOD,  DONNA  L 

FOREST,  MS 
YOUNG,  BRIAN  WESLEY  

CINCINNATI,  OH 
YOUSSEF,OMAR  A  

HYDEN,  KY 


Effective 
date 


01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

,01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 

01/20/2003 


Dated:  January  3,  2003. 
Katherine  B.  Petrowski. 

Director.  Health  Care  Administrative 
Sanctions,  Office  of  Inspector  General. 
[FR  Doc.  03-1141  Filed  1-17-03;  8:45  am) 

BILUNG  CODE  4150-04-P 


FEDERAL/STATE  EXCLUSION/ 
SUSPENSION 


HAMRICK-BURWELL,  LIANE 

01/20/2003 

ELLSWORTH,  ME 
WALKER,  BARBARA  

01/20/2003 

E  ORANGE,  NJ 

OWNED/CONTROLLED  BY  CONVICTED 
ENTITIES 


AMERICAN  INSTITUTE  OF 

PLASTIC  

FT  LAUDERDALE,  FL 

GUADALUPE  MULTI  SPE- 
CIALTY FAMI  

LOS  ANGELES,  CA 

INSTITUTE  FOR  COSMETIC 

SURGERY  

FT  LAUDERDALE,  FL 

NORTHTOWN  CHIRO- 
PRACTIC CLINIC  

SPOKANE,  WA 

STOCKTON  CHIROPRACTIC 

CTR  

STOCKTON,  CA 


01/20/2003 
01/20/2003 
01/20/2003 
01/20/2003 
01/20/2003 


DEFAULT  ON  HEAL  LOAN 


CHEEK,  DAVID  L 

DALLAS,  TX 
CLARK,  GARY  C  R 

TRAVELERS  REST,  SC 
CLEMENTS,  DAVID  DALE 

DALLAS,  TX 
GREENE,  SILAS  R  

MEXICO  BEACH,  FL 
RICO,  DAVID 

MAKAWAO,  HI 
WEISSE,  CARL  E  

PHILADELPHIA,  PA 


01/20/2003 
01/20/2003 
11/07/2002 
11/07/2002 
11/07/2002 
12/10/2002 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Healtli 

National  Cancer  institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Centers  for 
Excellence  in  Cancer  Communications 
Research. 
Date:  February  26-28,  2003. 
Time:  8  a.m.  lo  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Timothy  C.  Meeker.  MD. 
Scientific  Review  Administration.  Special 
Referral  and  Resources  Branch.  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard,  Room 
8088.  Rockville,  MD  20852.  301/594-1279. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  January  10.  2003. 
Anna  P.  Snouffer. 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[PR  Doc.  03-1245  Filed  1-17-03;  8:45  am] 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
properly  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Huma* 
Factors  in  Breast  Cancer  Detection  and 
Diagnosis. 

Dofe:  February  10.  2003. 

T/me:.l  p.m.  to  5  p.m. 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6116 
Executive  Boulevard.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  William  D.  Merritl.  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  National  Cancer  Institute, 
National  Institutes  of  Health,  6116  Executive 
Boulevard,  Room  8034,  MSC  8328,  Bethesda, 
MD  20892-8328,  301-496-9767. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Canter 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  10,  2003. 
Anna  P.  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  03-1243  Filed  1-17-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel. 
Fundamental  Technologies  for  the 
Development  of  Biomolecular  Sensors. 

Date:  February  3,  2003. 

Time:  9  a.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health,  6130 
Executive  Blvd.,  Rockville,  MD  20852. 

Contact  Person:  Sherwood  Githens,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Cancer 
Institute,  Special  Review,  Referral  and 
Resources  Branch,  6116  Executive  Boulevard, 
Room  8068.  Bethesda,  MD  20892,  (301)  435- 
1822. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  [anuary  10,  2003. 
Anna  P.  SnoufTer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  03-1244  Filed  1-17-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Drug 
Abuse. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available, 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 


notify  the  Contact  Person  listed  telow 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(6).  Title  5  U.S.C.  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Drug  Abuse. 

Date:  February  12-13,  2003. 

Closed:  February  12,  2003,  1  p.m.  to  3:30 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852. 

Open:  February  13,  2003,  9  a.m.  to  4  p.m. 

Agenda:  This  portion  of  the  meeting  will 
be  open  to  the  public  for  announcements  and 
reports  of  administrative,  legislative  and 
program  developments  in  the  drug  abuse 
field. 

Place:  National  Institutes  of  Health  (NTH). 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852. 

Contact  Person:  Teresa  Levitin,  PhD, 
Director,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health.  DHHS,  Bethesda,  MD 
20892-9547,  (301)  443-2755. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
vi'ww.drugabuse.gov/NACDA/ 
NACDAHome.html,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  January  10,  2003. 
Anna  P.  SnoufTer. 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-1246  Filed  1-17-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
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is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel. 
"Development  of  Science  Education 
Materials  Related  to  the  Use  of  Animals." 
Date:  January  29,  2003. 
Time;  1:30  p.m.  to  3:30  p.m. 
Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive   . 
Boulevard,  Rockville,  MD  20852.  (Telephone 
Conference  Call). 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Affairs.  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158.  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1438. 
This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards:  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  January  10,  2003. 
Anna  P.  Snouffer. 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-1247^Filed  1-17-03;  8:45  ami 

BILLING  CODE  4140-01-M 


as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  vmwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Communication 
Disorders  Review  Committee. 
Date:  February  19-20,  2003. 
Time:  8  am  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Washington,  1400  M 
Street,  NW.,  Washington,  DC  20005. 

Contact  Person:  Melissa  J.  Stick,  PhD, 
MPH,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  NIDCD/NIH.  6120 
Executive  Blvd.,  Bethesda.  MD  20892,  301- 
496-8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  January  10,  2003. 
Anna  P.  Snouffer. 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-1248  Filed  1-17-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
mjBeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552brc)(6).  Title  5  U.S.C. 


Place:  Sheraton  Buckhead  Hotel,  3405 
Lenox  Road,  NE.,  Atlanta.  CA  30326. 

Contact  Person:  Katherine  Woodbury.  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd. 
Suite  3208.  MSC  9529.  Bethesda,  MD  20892- 
9529,  301^96-9223. 

This  notice  is  being  published  less  than  15. 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Researt:h 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  January  10,  2003. 
Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-1249  Filed  1-17-03;  8:45  amj 

BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the. 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  noUce 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  cofnniercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  Stroke  Prevention/ 
Intervention  Research  Program. 

Date:  January  20-21,  2003. 

Time:  7:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

List  of  Drugs  for  Which  Pediatric 
Studies  Are  Needed 

action:  Notice. 


summary:  The  National  Institutes  of 
Health  (NIH)  is  providing  notice  of  a 
"List  of  Drugs  for  Which  Pediatric  • 
Studies  Are  Needed."  The  NIH 
developed  the  list  in  consultation  with 
the  Food  and  Drug  Administration 
(FDA)  and  pediatric  experts,  as 
mandated  by  the  Best  Pharmaceuticals 
for  Children  Act  (BPCA).  This  list 
prioritizes  certain  drugs  most  in  need  of 
study  for  use  by  children  to  ensure  their 
safety^'and  efficacy.  The  NIH  will  update 
the  list  annually  until  the  Act  expires  on 
October  1,2007. 
DATES:  The  list  is  effective  upon 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donald  Mattison,  National  Institute  of 
Child  Health  and  Human  Development. 
6100  Executive  Boulevard.  Room  4B- 
100,  Rockville,  MD  20892,  e-mail 
<BestPharmaceuticals@mail.nih.gov>. 
telephone  301-496-5097  (not  a  toll-ftw 
number). 

SUPPLEMENTARY  INFORMATION:  The  NIH 
is  providing  notice  of  a  "List  of  Drugs  ' 
for  Which  Pediatric  Studies  Are 
Needed",  as  authorized  under  Section  3. 
Pub.  L.  107-109  (42  U.S.C.  4091).  On 
January  4,  2002,  President  Bush  signed 
into  law  the  Best  Pharmaceuticals  for 
Children  Act  (BPCA).  The  BPCA 
mandates  that  not  later  than  one  year 
after  the  date  of  enactment,  the  NIH  in 
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consultation  with  the  FDA  and  experts 
in  pediatric  research  shall  develop 
prioritize,  and  publish  an  annual  list  of 
certain  approved  drugs  for  which 
pediatric  studies  are  needed.  For 
inclusion  on  the  list,  an  approved  drug 
must  meet  the  following  criteria:  (1) 
There  is  an  approved  application  under 
section  505{j)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(j));  (2) 
there  is  a  submitted  application  that 
could  be  approved  under  the  criteria  of 
section  505(j)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act;  (3)  there  is  no  patent 
protection  or  market  exclusivity 
protection  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act;  or  (4)  there  is 
a  referral  for  inclusion  on  the  list  under 
section  505A(d)(4)(c);  and  additional 
studies  are  needed  to  assess  the  safety 
and  effectiveness  of  the  use  of  the  drug 
in  the  pediatric  population. 

The  BPCA  further  stipulates  that  in 
developing  and  prioritizing  the  list,  the 
NTH  shall  consider,  for  each  drug  on  the 
list:  (1)  The  availability  of  information 
concerning  the  safe  and  effective  use  of 
the  drug  in  the  pediatric  population;  (2) 
whether  additional  information  is 
needed;  (3)  whether  new  pediatric 
studies  concerning  the  drug  may 
produce  health  benefits  in  the  pediatric 
population;  and  (4)  whether 
reformulation  of  the  drug  is  necessary. 

In  developing  this  initial  list,  the  NIH 
consulted  with  the  FDA,  the  American 
Academy  of  Pediatrics,  the  United 
States  Pharmacopoeia  and  other  experts 
in  pediatric  research.  A  preliminary  list 
of  off-patent  drugs  was  drafted  and 
categorized  as  a  function  of  indication 
and  use.  The  drugs  were  than 
prioritized  based  on  frequency  of  use  in 
the  pediatric  population,  severity  of  the 
condition  being  treated,  and  potential 
for  providing  a  health  benefit  in  the 
pediatric  population. 

Following  is  the  list  of  drugs  for  which 
pediatric  studies  are  most  urgently 
needed: 
Azithromycin 
Baclofen 
Bumetanide 
Dobutamine 
Dopamine 
Furosemide 
Heparin 
Lithium 
Lorazepam 
Rifampin 

Sodium  Nitroprusside 
Spironolactone 

Dated:  January  9,  2003. 
Ruth  L.  Kirschstein, 

Deputy  Director,  NIH. 

|FR  Doc.  03-1250  Filed  1-17-03;  8:45  am] 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-021      . 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Builder's  Certification  of  Plans, 
Specifications,  and  Site 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  suhmitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  March  24, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposed  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
L'Enfant  Plaza  Building,  Room  8003, 
Washington,  DC  20410  or 
Wayne  Eddins@h  u  d.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vance  Morris,  Director,  Office  of  Single 
Family  Program  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW, 
Washington,  DC  20410,  telephone  (202) 
708-2121  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
bxu-den  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 


information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  list  the  following 
information: 

Title  of  Proposal:  Builder's 
Certification  of  Plans,  Specifications, 
and  Site. 

OMB  Control  Number,  if  applicable: 
2502-0496. 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD 
requires  the  builder  to  complete  the 
certification  (form  HUD-92541)  noting 
adverse  site/location  factor(s)  of  the 
property,  including  Floodplains.  This 
certification  is  necessary  so  that  HUD 
does  not  insure  a  mortgage  on  property 
that  poses  a  risk  to  health  or  saifety  of 
the  occupant. 

Agency  fonn  numbers,  if  applicable: 
HUD-92541. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  hours  needed  to  prepare  the 
information  collection  is  16,400;  the 
number  of  respondents  is  approximately 
800  generating  approximately  65,600 
annual  responses;  the  frequency  of 
response  is  on  occasion;  and  the. 
estimated  time  needed  to  prepare  the 
response  varies  from  5  minutes  to  10 
minutes. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  paperwork  Reduction  Act 
of  1995,  44  U.S.C.  chapter  35,  as  amended. 

Dated:  January  13,  2003. 

John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

|FR  Doc.  03-1223  Filed  1-17-03;  8:45  am] 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4728-N-02] 

Notice  of  Certain  Operating  Cost 
Adjustment  Factors  for  Fiscal  Year 
2003 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Publication  of  the  2003 
Operating  Cost  Adjustment  Factors 
(OCAFs)  for  Section  8  rent  adjustments 
at  contract  renewal  under  section  524  of 
the  Multifamily  Assisted  Housing 
Reform  and  Affordability  Act  of  1997 
(MAHRA),  as  amended  by  the 
Preserving  Affordable  Housing  for 
Senior  Citizens  and  Families  into  the 
21st  Century  Act  of  1999,  and  under  the 
Low-Income  Housing  Preservation  and 
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Resident  Homeownership  Act  of  1990 
(LIHPRHA)  Projects  assisted  wiA 
Section  8  Housing  Assistance  Payments. 

SUMMARY:  This  notice  establishes  annual 
factors  used  in  calculating  rent 
adjustments  under  section  524  of  the 
MulUfamily  Assisted  Housing  Reform 
and  Affordability  Act  of  1997  (MAHRA) 
as  amended  by  the  Preserving 
Affordable  Housing  for  Senior  Citizens 
and  Families  into  the  21st  Century  Act 
of  1999,  and  imder  the  Low-Income 
Housing  Preservation  and  Resident 
Homeownership  Act  of  1990 
(LIHPRHA). 

EFFECTIVE  date:  February  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Aleksiewicz,  Housing  Project 
Manager,  Office  of  Housing  Assistance 
and  Grant  Administration,  Department 
of  Housing  and  Urban  Development, 
Office  of  Multifamily  Housing,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410;  telephone  (202)  708-3000; 
extension  2600  (This  is  not  a  toll-free 
niunber).  Hearing-  or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Operating  Cost  Adjustment  Factors 
(OCAFs) 

Section  514(e)(2)  of  the  FY  1998  HUD 
Appropriations  Act,  requires  HUD  to 
establish  guidelines  for  rent  adjustments 
based  on  OCAF.  The  legislation 
requiring  HUD  to  establish  OCAFs  for 
LIHPRHA  projects  and  projects  with 
contract  renewals  under  section  524  of 
MAHRA  is  similar  in  wording  and 
intent.  HUD  has  therefore  developed  a 
single  factor  to  be  applied  uniformly  to 
all  projects  utilizing  OCAFs  as  the 
method  by  which  rents  are  adjusted. 

Additionally,  section  524  of  the  Act 
gives  HUD  broad  discretion  in  setting 
OCAFs — referring  simply  to  "operating 
cost  factors  established  by  the 
Secretary."  The  sole  exception  to  this 
grant  of  authority  is  a  specific 
requirement  that  application  of  an 
OCAF  shall  not  result  in  a  negative  rent 
adjustment.  OCAFs  are  to  be  applied 
uniformly  to  all  projects  utilizing 
OCAFs  as  the  method  by  which  rents 
are  adjusted  upon  expiration  of  the  term 
of  the  contract.  OCAFs  are  applied  to 
project  contract  rent  less  debt  service. 

An  analysis  of  cost  data  for  FHA- 
insured  projects  showed  that  their 
operating  expenses  could  be  grouped 
into  nine  categories:  wages,  employee 
benefits,  property  taxes,  insurance, 
supplies  and  equipment,  fuel  oil, 
electricity,  natiual  gas,  and  water  and 


sewer.  Based  on  an  analysis  of  these 
data,  HUD  derived  estimates  of  the 
percentage  of  routine  operating  costs 
that  were  attributable  to  each  of  these 
nine  expense  categories.  Data  for 
projects  with  imusually  high  or  low 
expenses  due  to  unusual  circiunstances 
were  deleted  from  analysis. 

States  are  the  lowest  level  of 
geographical  aggregation  at  which  there 
are  enough  projects  to  permit  statistical 
analysis.  Additionally,  no  data  were 
available  for  the  Western  Pacific  Islands. 
Data  for  Hawaii  was  therefore  used  to 
generate  OCAFs  for  these  areas. 

The  best  current  measures  of  cost 
changes  for  the  nine  cost  categories 
were  selected.  The  only  categories  for 
which  ciurent  data  are  available  at  the 
state  level  are  for  fuel  oil,  electricity, 
and  natural  gas.  Current  price  change 
indices  for  the  other  six  categories  are 
only  available  at  the  national  level.  The 
Department  had  the  choice  of  using 
dated  state-level  data  or  relatively 
current  national  data.  It  opted  to  use 
national  data  rather  than  data  that 
would  be  two  or  more  years  older  (e.g., 
the  most  current  local  wage  data  are  for 
1996).  The  data  sources  for  the  nine  cost 
indicators  selected  were  as  follows: 

Labor  Costs— 6/01  to  6/02  Bureau  of 
Labor  Statistics  (BLS),  "Employment 
Cost  Index,  Private  Sector  Wages  and 
Salaries  Component  at  the  National 
Level." 

Employment  Benefit  Costs— 6/01  to  6/ 
02  Bureau  of  Labor  Statistics  (BLS) 
Employment  Cost  Index,  Employee 
Benefits  at  the  National  Level. 

Property  Taxes— 6/01  to  6/02  BLS 
Consumer  Price  Index,  All  Items  Index. 

Goods,  Supplies,  Equipment — 6/01  to 
6/02  BLS  Producer  Price  Index, 
Finished  Goods  Less  Food  and  Energy. 

/nsurance— 6/01  to  6/02  BLS 
Consiuner  Price  Index,  Tenant  and 
Household  Residential  Insurance  Index. 

Fuel  Oil— Energy  Information  Agency, 
2000  to  2001  aimual  average  state  prices 
for  #2  distillate  residential  fuel  oil  (U.S. 
average  change  was  used  for  states  with 
too  little  fuel  oil  consumption  to  have 
values). 

Electricity — Energy  Information 
Agency,  2000  to  2001  annual  average 
residential  electric  prices  per  Kilowatt- 
hoiu'. 

Natural  Gas — Energy  Information 
Agency,  2000  to  2001  annual  average 
Natural  Gas  prices. 

Water  and  Sewer— 6/01  to  6/02  BLS 
Consumer  Price  Index  Detailed  Report. 

The  sum  of  the  nine  cost  components 
equals  100  percent  of  op)erating  costs  for 
purposes  of  OCAF  calculations.  To 
calculate  the  OCAFs,  the  selected 
inflation  factors  are  multiplied  by  the 
relevant  state-level  operating  cost 


percentages  derived  from  the  previously 
referenced  analysis  of  FHA  insured 
projects.  For  instance,  if  wages  in 
Virginia  comprised  50  percent  of  total 
operating  cost  expenses  and  wages 
increased  by  4  percent  from  June  2001 
to  June  2002,  the  wage  increase 
component  of  the  Virginia  OCAF  for 
2003  would  be  2.0  percent  (4%  x  50%). 
This  2.0  percent  would  then  be  added 
to  the  increases  for  the  other  eight 
expense  categories  to  calculate  the  2002 
OCAF  for  Virginia.  These  types  of 
calculations  were  made  for  each  state 
for  each  of  the  nine  cost  components, 
and  are  included  as  the  Appendix  to 
this  Notice. 

n.  MAHRA  and  LIHPRHA  OCAF 
Procedures 

The  Multifamily  Assisted  Housing 
Reform  and  Affordabihty  Act  of  1997 
(title  V  of  Pub.  L.  105-65.  approved 
October  7,  1997;  42  U.S.C.  1437f  note 
(MAHRA))  as  amended  by  the 
Preserving  Affordable  Housing  for 
Senior  Citizens  and  Families  into  the 
21st  Century  Act  of  1999,  created  the 
Mark-to-Market  Program  to  reduce  the 
cost  of  federal  housing  assistance, 
enhance  HUD's  administration  of  such 
assistance,  and  to  ensure  the  continued 
affordability  of  imits  in  certain 
multifamily  housing  projects.  Section 
&24  of  MAHRA  authorizes  renewal  of 
Section  8  project-based  assistance 
contracts  for  projects  without 
Restructuring  Plans  under  the  Mark-to- 
Market  Program,  including  renewals 
that  are  not  eligible  for  Plans  and  those 
for  which  the  owner  does  not  request 
Plans.  Renewals  must  be  at  rents  not 
exceeding  comparable  market  rents 
except  for  certain  projects.  For  Section 
8  Moderate  Rehabilitation  projects, 
other  than  single  room  occupancy 
projects  (SROs)  under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act 
(McKiimey  Act.  42  U.S.C.  11301  et  seq.), 
that  are  eligible  for  renewal  under 
section  524(b)(3)  of  MAHRA,  the 
renewal  rents  are  required  to  be  set  at 
the  lesser  of:  (1)  The  existing  rents 
imder  the  expiring  contract,  as  adjusted 
by  the  OCAF;  (2)  fair  market  rents  (less 
any  amounts  allowed  for  tenant- 
purchased  utilities;  or  (3)  comparable 
market  rents  for  the  market  area. 

The  Low-Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990 
("LIHPRHA")  [see,  in  particular,  section 
222(a)(2)(G)(i)  of  UHPRHA,  12  U.S. 
4112(a)(2)(G)  and  the  regulations  at  24 
CFR  248.145(a)(9))  requires  that  future 
rent  adjustments  for  LIHPRHA  projects 
be  made  by  applying  an  annual  factor  to 
be  determined  by  the  Secretary  to  the 
portion  of  project  rent  attributable  to 
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operating  expenses  for  the  project  and, 
where  the  owner  is  a  priority  purchaser, 
to  the  portion  of  project  rent  attributable 
to  project  oversight  costs. 

III.  Findings  and  Certifications 

Environmental  Impact 

This  issuance  sets  forth  rate 
determinations  and  related  external 
administrative  requirements  and 
procedures  that  do  not  constitute  a 
development  decision  affecting  the 
physical  condition  of  specific  project 
areas  or  building  sites.  Accordingly, 
under  24  CFR  50.19(c)(6),  this  notice  is 
categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Executive  Order  13132,  Fedemlism 

This  final  rule  does  not  have 
federalism  implications  and  does  not 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments  or 
preempt  state  law  within  the  meaning  of 
Executive  Order  13132  (entitled 
"Federalism"). 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
14.187. 

Dated:  January  14,  2003. 
Mel  Martinez, 

Secretary. 

i 

Operating  Cost  Adjustment 
Factors  for  2003 


Operating  Cost  Adjustment 
Factors  for  2003 — Continued 


state 


Alabama  

Alaska 

Arizona  

Arkansas  

California  

Colorado 

Connecticut  

Delaware  

Dist.  of  Columbia 

Florida  

Georgia 

Hawaii 

Idaho  

Illinois  

Indiana 

Iowa 

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland 

Massachusetts  .. 

Michigan  '. 

Minnesota 

Mississippi  

Missouri  

Montana  


2003 
OCAFS 


2.5% 
2.9% 
1.8% 
3.0% 
2.9% 
3.7% 
3.3% 
1 .5% 
3.7% 
3.0% 
2.6% 
2.0% 
2.5% 
2.9% 
2.7% 
2.8% 
3.4% 
3.2% 
2.8% 
1.2% 
2.6% 
4.7% 
2.3% 
3.0% 
2.8% 
3.1% 
3.9% 


State 


Nebraska 

Nevada  

New  Hampshire 

New  Jersey  

New  Mexico 

New  York 

N.  Carolina  

N.  Dakota  

Ohio 

Oklahoma  

Oregon  

Pennsylvania  .... 
Rhode  Island  .... 

S.  Carolina  

S.  Dakota  

Tennessee  

Texas  

Utah 

Vemiont  .........:.. 

Virginia  

Washington  

W.  Virginia 

Wisconsin  

Wyoming  

Pacific  Islands  .. 

Puerto  Rico  

Virgin  Islands  .... 
U.S.  Average  .... 


2003 
OCAFS 


2% 
4% 
0% 
9% 
9% 
4% 
2% 
7% 
0% 
2% 
0% 
2% 
9% 
3% 
5% 
3% 
.5% 
.4% 
.3% 
.9% 
8% 
9% 
.6% 
9% 
3% 
5% 
.0% 
0% 


|FR  Doc.  03-1224  Filed  1-17-03;  8:45  am] 

BILUNG  CODE  4210-27-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Public 
Comment  Period  and  Notice  of 
Availability  of  a  Draft  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  the  Briargate  Development, 
El  Paso  County,  CO 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  and 

receipt  of  application;  extension  of 

public  comment  period. 

SUMMARY:  This  notice  advises  the  public 
that  La  Plata  Investments,  LLC 
(Applicant)  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
Incidental  Take  Permit  pursuant  to 
Section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Service  proposes  to  issue  a  30-year 
permit  to  the  Applicant  that  would 
authorize  the  incidental  take  of  the 
Preble's  meadow  jumping  mouse  (Zapus 
hudsonius  preblei)  (Preble's),  federally 


listed  as  threatened,  and  loss  and 
modification  of  its  habitat  associated 
with  construction  of  a  residential  and 
commercial  development  in  El  Paso 
County,  Colorado.  The  permit 
appUcation  includes  a  combined 
Environmental  Assessment/Habitat 
Conservation  Plan  (Plan),  which  is 
available  for  public  review  and 
comment.  We  previously  published  a 
notice  requesting  comment  on  this 
proposal  on  November  22,  2002  (67  FR 
70453).  We  received  a  request  to  extend 
the  comment  period  and  are  hereby 
granting  that  request  for  an  additional 
30  days.  Comments  previously 
submitted  need  not  be  resubmitted  as 
they  have  already  been  incorporated 
into  the  public  record  and  will  be  fully 
considered  in  our  final  decision  on  the 
Plan.  Comments  submitted  during  this 
comment  period  also  will  be 
incorporated  into  the  public  record  and 
will  be  fully  considered.  All  comments 
on  the  Plan  and  permit  application  will 
become  part  of  the  administrative  record 
and  will  be  available  to  the  public. 
DATES:  Written  comments  on  the  permit 
application  and  plan  should  be  received 
on  or  before  February  20,  2003. 
ADDRESSES:  Comments  regarding  the 
permit  application  or  the  Plan  should  be 
addressed  to  LeRoy  Carlson,  Field 
Supervisor,  Colorado  Ecological 
Services  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  755  Parfet  Street,  Suite 
361,  Lakewood,  Colorado  80215,  or  by 
facsimile  to  303-275-2371.  Comments 
and  materials  received,  as  well  as 
supporting  documentation  used  in 
preparation  of  this  proposed  rule,  may 
be  viewed,  by  appointment,  during 
normal  business  hours,  at  the  U.S.  Fish 
and  Wildlife  Service's  Colorado  Field 
Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Linder,  Fish  and  Wildlife 
Biologist,  Colorado  Field  Office,  at  the 
above  address  or  telephone  303-275- 
2370. 

SUPPLEMENTARY  INFORMATION: 
Document  Availability 

Individuals  wishing  copies  of  the  Plan 
and  associated  documents  for  review 
should  immediately  contact  the  above 
office.  Documents  also  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

Background 

Section  9  of  the  Act  and  Federal 
regulation  prohibits  the  "take"  of  a 
species  listed  as  endangered  or 
threatened.  However,  the  Service  may 
issue  permits  to  authorize  "incidental 
take"  (defined  by  the  Act  as  take  that  is 
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incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity)  of  listed  species  under  limited 
circumstances.  Regulations  governing 
permits  for  threatened  species  are 
promulgated  in  50  CFR  17.32; 
regulations  governing  permits  for 
endangered  species  are  promulgated  in 
50  CFR  17.22. 

The  proposed  action  is  the  issuance  of 
a  permit  under  section  10(a)(1)(B)  of  the 
Act  to  allow  the  incidental  take  of 
Preble's  during  the  construction  of  a 
residential  and  commercial 
development  at  the  site.  The  project  will 
directly  affect  approximately  33.97 
hectares  (83.93  acres),  of  which  10.68 
hectares  (26.38  acres)  are  temporary 
impacts  and  the  remaining  23.29 
hectares  (57.55  acres)  are  permanent 
impacts  to  potential  habitat  for  Preble's. 
A  Plan  has  been  developed  as  part  of  the 
preferred  alternative. 

The  Preble's  is  the  only  federally- 
listed  species  that  occurs  on  site  and  has 
the  potential  to  be  directly  affected  by 
the  proposed  project.  The  Applicant  has 
agreed  to  implement  the  following 
measures  to  minimize  and  mitigate  the 
impacts  that  may  result  from  project 
construction: 

1.  Enhance  4.41  hectares  (10.90  acres) 
of  Preble's  habitat  along  the  North  Fork 
of  Pine  Creek.  Enhancement  will 
include  transplanting  native  shrubs 
from  areas  of  impact  to  protected 
habitat,  over-seeding  of  native  grasses, 
and  noxious  weed  control. 

2.  Restoration  of  10.68  hectares  (26.38 
acres)  along  the  main  branch  of  Pine 
Creek,  and  the  North  and  South  forks  of 
Pine  Creek.  Restoration  will  include  the 
immediate  revegetation  of  the  site  with 
native  grass  seed  and  clumps  of  native 
shrubs. 

3.  Preservation  of  64.13  hectares 
(158.48  acres)  of  Preble's  habitat  by  the 
placement  of  deed  restrictions  over  the 
property.  This  is  the  result  of  protecting 
all  remaining  Preble's  habitat  within  the 
project  area.  An  additional  7.75  hectares 
(19.14  acres)  of  natural  open  space 
adjacent  to  Preble's  habitat  also  will  be 
protected. 

4.  Off-site  enhancement  and 
restoration  of  approximately  75  hectares 
(186  acres)  along  Kettle  Creek,  an  area 
known  to  have  a  healthy  population  of 
Preble's.  Enhancement  will  include 
transplanting  native  shrubs  from  areas 
of  impact  to  protected  habitat,  over- 
seeding  of  native  grasses,  and  noxious 
weed  control.  Existing  horse  trails  along 
the  creek  bottom  will  be  restored  by 
stabilizing  the  immediate  area,  then 
seeding  with  native  grass  species. 

5.  On-site  preservation  oi  the  75- 
hectare  (186-acre)  Kettle  Creek  Preserve. 
Initially  the  property  will  be  protected 


by  deed  restrictions.  After  that,  the  deed 
to  the  entire  property  will  be  turned 
over  to  the  Trust  for  Public  Lands,  who 
is  in  the  process  of  forming  a  new  not- 
for-profit  organization  to  take  control  of 
these  types  of  properties  and  manage 
them  for  the  sole  purpose  of  endangered 
species  habitat. 

We  previously  published  a  notice 
requesting  comment  on  this  proposal  on 
November  22,  2002  (67  FR  70453).  On 
December  12,  2002,  we  received  a 
request  from  Earthjustice  Legal  Defense 
Fund  to  extend  the  comment  period  an 
additional  60  days.  Because  the  Plan 
and  permit  application  have  already 
been  available  for  30  days  and  the 
request  did  not  contain  sufficient 
rationale  for  unduly  delaying  a  decision 
on  the  permit,  we  have  determined  that 
an  additional  60  days  is  not  warranted. 
However,  we  are  hereby  granting  an 
extension  for  an  additional  30  days. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act.  The  Service 
will  evaluate  the  permit  application,  the 
Plan,  and  comments  submitted  therein 
to  determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  it  is  determined  that  those 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  Preble's. 
The  final  permit  decision  will  be  made 
no  sooner  than  30  days  from  the  date  of 
this  notice. 

Dated:  December  20,  2002. 
John  A.  Blankenship, 

Deputy  Regional  Director,  Denver,  Colorado. 
[FR  Doc.  03-1066  Filed  1-17-03;  8:45  am) 

BiLUNG  CODE  4310-5S-P 


DEPARTMErfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-933-1430-ET;  AA-26417] 

Notice  of  Proposed  Extension  of 
Wittidrawal  and  Opportunity  for  Public 
Meeting;  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  U.S.  Geological  Survey 
proposes  to  extend  Public  Land  Order 
No.  6458  for  a  20-year  period.  This 
order  withdrew  public  land  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws  to  protect  the  Sitka 
Magnetic  Observatory  Site.  This  Notice 
also  gives  an  opportimity  to  comment 
on  the  proposed  action  and  to  request  a 
public  meeting. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
April  21,  2003. 


ADDRESSES:  Comments  and  requests 
should  be  sent  to  the  Alaska  State 
Director,  BLM  Alaska  State  Office,  222 
West  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599.  You  can  access 
information  about  sending  comments 
electronically  at:  http:// 
www.anchorage.ak.blm.gov/ 
sitkamos.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robbie  J.  Havens,  BLM  Alaska  State 
Office,  907-271-5477. 

SUPPLEMENTARY  INFORMATION:  On  July 
25,  2002,  the  U.S.  Geological  Siuvey 
requested  that  Public  Land  Order  No. 
6458  be  extended  for  an  additional  20- 
year  period.  Public  Land  Order  No.*     . 
6458,  which  expires  on  September  6, 
2003,  withdrew  117.13  acres  from 
settlement,  sale,  location  or  entry  imder 
the  general  land  laws,  including  the 
mining  laws  to  protect  the  Sitka 
Magnetic  Observatory  Site,  as  it  affects 
the  following  described  land: 

Copper  River  Meridian 

T.  55  S.,  R.  63  E..  U.S.  Survey  No.  2545,  Lot 

4. 
The  area  described  contains  117.13  acres. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  extension 
may  present  their  views  in  writing  to 
the  Alaska  State  Director  of  the  Bureau 
of  Land  Management. 

Notice  is  hereby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  extension.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  extension  must 
submit  a  written  request  to  the  Alaska 
State  Director  within  90  days  from  the 
date  of  publication  of  this  notice.  If  the 
authorized  officer  determines  that  a 
public  meeting  will  be  held,  a  notice  of 
the  time  and  place  will  be  published  in 
the  Federal  Register  at  least  30  days 
before  the  scheduled  date  of  the 
meeting. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

Dated:  November  25,  2002. 
Linda  J.  Resseguie, 

Acting  Chief,  Branch  of  Lands,  Division  of 
Lands,  Minerals,  and  Resources. 
[FR  Doc.  03-1252  Filed  1-17-03;  8:45  am) 
BILLING  CODE  4310-JA-f> 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  731-TA-1010  (Final)] 

Lawn  and  Garden  Steel  Fence  Posts 
from  China 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-lOlO  (Final)  imder  section 
735(b)  of  the  Tariff  Act  of  1930  (19- 
U.S.C.  §  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  China  of  lawn  and  garden  steel 
fence  posts,  provided  for  in  subheading 
7326.90.85  of  the  Harmonized  Tariff      • 
Schedide  of  the  United  States. 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  December  4.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Cassise  (202-708-5408), 
Office  of  hivestigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

SUPPLEMENTARY  INFORMATION: 
Background— The  final  phase  of  this 
investigation  is  being  scheduled  as  a 
result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  lawn  and 
garden  steel  fence  posts  from  China  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.C. 


§  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  May  1 , 
2002,  by  Steel  City  Corp.  of 
Yoimgstown,  OH. 

Participation  in  the  investigation  and 
public  service  list — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice.  A 
party  that  filed  a  notice  of  appearance 
during  the  preliminary  phase  of  the 
investigation  need  not  file  an  additional 
notice  of  appearance  during  this  final 
phase.  The  Secretary  will  maintain  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
investigation. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list — Piu-suant  to  section 
207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  the 
final  phase  of  this  investigation 
available  to  authorized  applicants  under 
the  APO  issued  in  the  investigation, 
provided  that  the  application  is  made 
no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  §  1677(9),  who  are  parties  to  the 
investigation.  A  party  granted  access  to 
BPI  in  the  preliminary  phase  of  the 
investigation  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report — The  prehearing  staff 
report  in  the  final  phase  of  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  April  8,  2003,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.22  of 
the  Commission's  rules. 

Hearing — The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  this  investigation  beginning  at 
9:30  a.m.  on  April  22,  2003,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  April  14,  2003.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 


hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  16, 
2003,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions — Each  party  who 
is  an  interested  party  shall  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.23  of  the 
Conmiission's  rules;  the  deadline  for 
filing  is  April  15,  2003.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  April  29, 
2003;  witness  testimony  must  be  filed 
no  later  than  three  business  days  before 
the  hearing.  In  addition,  any  person 
who  has  not  entered  an  appearance  as 
a  party  to  the  investigation  may  submit 
a  written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  May  13,  2003. 
On  May  13,  2003,  the  Commission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportimity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  May  15,  2003, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  section 
207.30  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of. the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means  except  to  the  extent  provided  by 
section  201.8  of  the  Commission's  rules, 
as  amended  (67  FR  68036,  November  8, 
2002). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 
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Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Conunission's  rules. 

By  order  of  the  Commission. 

Issued:  January  15,  2003.   ' 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
IFRDoc.  03-1232  Filed  1-17-03;  8:45  am] 

BILUNG  CODE  7020-02-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Finance 
Committee  of  the  Board  of  Directors 

Time  and  Date:  The  Finance 
Committee  of  the  Board  of  Directors  of 
the  Legal  Services  Corporation  will  meet 
on  January  23,  2003  via  conference  call. 
The  meeting  will  begin  at  3:00  p.m., 
E.S.T.  and  continue  imtil  the  conclusion 
of  the  Committee's  agenda. 

Location:  750  First  Street,  NE,  11th 
Floor,  Washington,  DC  20002,  in  Room 
11026. 

Status  of  Meeting:  Open,  except  that 
a  portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  the  Board  of 
Directors  to  hold  an  executive  session. 
At  the  closed  session,  the  Corporation's 
General  Coimsel  will  report  to  the 
Committee  on  litigation  to  which  the 
Corporation  is  or  may  become  a  party, 
emd  the  Committee  may  act  on  the 
matters  reported.  The  closing  is 
authorized  by  the  relevant  provisions  of 
the  Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(c)(10)]  and  the 
corresponding  provisions  of  the  Legal 
Services  Corporation's  implementing 
regulation  [45  CFR  1622.5(h)].  A  copy  of 
the  General  Counsel's  Certification  that 
the  closing  is  authorized  by  law  will  be 
available  upon  request. 

Matters  to  be  Considered: 

Open  Session 

1.  Approval  of  agenda. 
Closed  Session 

2.  Consider  and  act  on  the  General 
Counsel's  report  on  potential  and 
pending  litigation  involving  LSC. 

Open  Session 

3.  Consider  and  act  on  other  business. 

4.  Public  Comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortune,  Vice  President  for 
Legal  Affcdrs,  General  Counsel  & 
Corporate  Secretary,  at  (202)  336-8800. 
Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 


accommodation  to  attend  the  meeting 
may  notify  Elizabeth  Gushing,  at  (202) 
336-8800. 

Dated:  January  16,  2003. 
Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs,  General 
Counsel  &■  Corporate  Secretary. 
(FR  Doc.  03-1420  Filed  1-16-03;  3:59  pm] 
BILUNG  CODE  7050-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-003)] 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Advisory 
Committee,  Commercial  Advisory 
Subcommittee;  Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Biological  and 
Physical  Research  Advisory  Committee 
(BPRAC),  Commercial 'Advisory . 
Subcommittee  (CAS). 
DATES:  Wednesday,  February  12,  2003,  8 
a.m.  to  5  p.m. 

ADDRESSES:  NASA  Headquarters,  300  E 
Street,  SW,  Room  MIC-6,  Washington, 
DC.  Attendees  must  check  in  at  the 
Seciuity  Desk  and  be  escorted  to  the 
conference  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Candace  Livingston,  Code  US,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  (202)  358-0697. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Advance  notice  of  attendance  to  the 
Executive  Secretary  is  requested. 

The  agenda  for  the  meeting  will 
include  the  foUowin^topics: 
— Status  of  Subcommittee  and  BPRAC  . 

Meetings 
— Status  of  the  proposal  for  the 

International  Space  Station 

Management  Approach 
— Status  of  the  Organization 
— Feedback  from  Office  of  Biological 

and  Physical  Research  Program 

Review 
— Discussion  of  Strategic  Program  Issues 
— Recommendation  and  Wrap-Up 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register.  Due  to  the 


increased  security  at  NASA  facilities, 
any  members  of  the  public  who  wish  to 
attend  this  meeting  of  the  Commercial 
Advisory  Subcommittee  must  provide 
their  name,  date  and  place  of  birth, 
citizenship,  social  security  number,  or 
passport  and  visa  information  (number, 
coimtry  of  issuance  and  expiration), 
business  address  and  phone  number,  if 
any.  This  information  is  to  be  provided 
at  least  72  hours  (5  p.m.  EDT  on 
February  7,  2003)  prior  to  the  date  of  the 
public  meeting.  Identification 
information  is  to  be  provided  to  Addie 
Robinson,  (202)  358-4566. 
arobinso@hq.nasa.gov.  Failure  to  timely 
provide  such  information  may  result  in 
denial  of  attendance.  Photo 
identification  may  be  requested  for 
entry  into  the  building.  Persons  with 
disabilities  who  require  assistance 
should  indicated  this  in  their  message. 
Due  to  limited  availability  of  seating, 
members  of  the  public  will  be  admitted 
on  a  first-come,  first-serve  basis.  News 
media  wishing  to  attend  the  meeting 
should  follow  standard  accreditation 
procedures.  Members  of  the  press  who 
have  questions  about  these  procedures 
should  contact  the  NASA  Headquarters 
newsroom  (202)  358-1600. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  03-1217  Filed  1-17-03;  8:45  am] 

BtLUNG  CODE  7S1(M)1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-004] 

U.S.  Centennial  of  Right  Commission 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  U.S. 
Centennial  of  Flight  Commission. 
DATES:  Wednesday.  January  29,  2003, 1 
p.m.  to  4  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street, 
SW.,  Room  5H46  (MIC  5).  Washington. 
DC.  Attendees  must  check  in  at  the 
Seciuity  Desk  and  be  escorted  to  the    . 
conference  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Beverly  Farmarco,  Code  IC,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-1903. 
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SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Opening  Remarks 

— Highlights  from  Centennial  Kick-Off 

Events 
—Web  Site  Demo 
^-Aerospace  Industries  Association 

(AIA)  National  Model  Rocket 

Competition 
— North  Carolina  Status 
— Next  Quarterly  Report 
— Licensed  Products  Update 
— Aviation  Foundation  of  America's 

National  Air  Tours 
— Closing  Comments 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register.  Due  to  the 
increased  security  at  NASA  facilities, 
any  members  of  the  public  who  wish  to 
attend  this  meeting  of  the  Centennial  of 
Flight  Commission  must  provide  their 
name,  date  and  place  of  birth, 
citizenship,  social  security  number,  or 
passport  and  visa  information  (number, 
country  of  issuance  and  expiration), 
business  address  and  phone  number,  if 
any.  This  information  is  to  be  provided 
at  least  72  hoiu-s  (5  p.m.  e.d.t.  on 
January  24,  2003)  prior  to  the  date  of  the 
public  meeting.  Identification 
information  is  to  be  provided  to  Beverly 
Farmarco,  (202)  358-1903, 
bfarmarc@hq.nasa.gov.  Failure  to  timely 
provide  such  information  may  result  in 
denial  of  attendance.  Photo 
identification  may  be  required  for  entry 
into  the  building.  Persons  with 
disabilities  who  require  assistance 
should  indicate  this  in  their  message. 
Due  to  limited  availability  of  seating, 
members  of  the  public  will  be  admitted 
on  a  first-come,  first-serve  basis.  News 
media  wishing  to  attend  the  meeting 
should  follow  standard  accreditation 
.procedures.  Members  of  the  press  who 
have  questions  about  these  procedtues 
•should  contact  the  NASA  Headquarters 
newsroom  (202/358-1600). 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

iFR  Doc.  03-1218  Filed  1-17-03;  8:45  am] 

BILLING  CODE  7510-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10  a.m.,  Thursday, 
January  23,  2003. 


PLACE:  Board  Room,  7th  Floor,  Room 

7047. 1755  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Quarterly  Insurance  Fund  Report. 

2.  Texas  Member  Business  Loan  Rule 
Proposed  Change. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Beiker,  Secretary  of  the  Board, 
Telephone:  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  03-1380  Filed  1-16-03;  2:30  pm] 

BILUNG  CODE  7535-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  facility  Operating 
Licenses 

Involving  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
1 89  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

"This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issi^d  from,  December 
27,  2002  through  January  9,  2003.  The 
last  biweekly  notice  was  published  on 
January  7,  2003  (68  FR  798). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 


involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  .delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  The  filing  of  requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  February  20,  2003,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
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for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,i 
which  is  available  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site,  http.// 
www.nrc.gov/reading-nn/doc- 
collections/cfr/.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Conunission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Boeird  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 


'  The  most  recent  version  of  Title  |0  of  the  Code 
of  Federal  Regulations,  published  January'  1,  2002, 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714  (d)  and  paragraphs  (d)(1)  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714(d),  please 
see  67  FR  20884;  April  29,  2002. 


proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  siifficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  wiliserve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 


Rockville,  Maryland,  by  the  above  date. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
heahngdocket@nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301-415-3725 
or  by  e-mail  to  OGCMailCenter@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRG  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209,  304-415-4737  or  by  e-fnail  to 
pdr@nrc.gov. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-461.  Clinton  Power  Station,  Unit 
1,  DeWitt  County.  Illinois 

Date  of  amendment  request: 
November  27,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  from  the  technical 
specifications  (TS)  and  other  elements 
of  the  licensing  bases  to  maintain  a  Post 
Accident  Sampling  System  (PASS). 
Licensees  were  generally  required  to 
implement  PASS  upgrades  as  described 
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in  NUREG-0737,  "Clarification  of  TMI 
[Three  Mile  Island)  Action  Plan 
Requirements,"  and  Regulatory  Guide 
1.97,  "Instnunentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occiured  at  TMI  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the  TS 
for  nuclear  power  reactors  currently 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  changes  are  based  on  NRC- 
approved  Technical  Specification  Task 
Force  (TSTF)  Standard  Technical 
Specification  Change  Traveler,  TSTF- 
413,  "Elimination  of  Requirements  for  a 
Post  Accident  Sampling  System 
(PASS)."  The  NRC  staff  issued  a  notice 
of  opportimity  for  comment  in  the 
Federal  Register  on  December  27,  2001 
(66  FR  66949),  on  possible  amendments 
concerning  TSTF-413,  including  a 
model  safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  March  20,  2002  (67  FR 
13027).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
November  27,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated. 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 


radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs.  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
Previously  Evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radioisotopes  within 
the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety. 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 


procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  directien  of 
degradation  while  eff^ectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
CuUen,  Deputy  General  Counsel  Exelon 
BSC— Legal,  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

AmerGen  Energy  Company,  LLC,  et  al, 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  amendment  request: 
November  27,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
requirements  from  the  Technical 
Specifications  (TSs)  and  other  elements 
of  the  licensing  bases  to  maintain  a  Post 
Accident  Sampling  System  (PASS). 
Licensees  were  generally  required  to 
implement  PASS  upgrades  as  described 
in  NUREG-0737,  "Clarification  of  TMI 
[Three  Mile  Island]  Action  Plan 
Requirements,"  and  Regulatory  Guide 
1.97,  "Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
TSs  for  nuclear  power  reactors  ciurently 
licensed  to  operate.  However,  lessons 
learned  and  improvements 
implemented  over  the  last  20  years  have 
shown  that  the  information  obtained 
from  PASS  can  be  readily  obtained 
through  other  means,  or  is  of  little  use 
in  the  assessment  and  mitigation  of 
accident  conditions. 

The  changes  are  based  on  Nuclear 
Regulatory  Commission  (NRC)-approved 
Technical  Specification  Task  Force 
(TSTF)  Standard  Technical 
Specification  Change  Traveler,  TSTF- 
413,  "Elimination  of  Requirements  for  a 
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Post  Accident  Sampling  System 
(PASS)."  The  NRC  staff  issued  a  notice 
of  opportunity  for  comment  in  the 
Federal  Register  on  December  27,  2001 
(66  FR  66949),  on  possible  amendments 
concerning  TSTF— 413,  including  a 
model  safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  March  20,  2002  (67  FR 
13027).  The  licensee  affirmed  the 
apphcability  of  the  following  NSHC 
determination  in  its  application  dated 
November  27,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated. 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 


response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  Hcensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
Previously  Evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post- 
accident  confinement  of  radioisotopes  within 
the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety. 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from  ■ 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies Ihat 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  fapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  inihe  margin  of  safety. 

Based  upon  the  reasoning  presented 
above  and  the  previous  discussion  of 
the  proposed  amendment,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendment  does  not  involve 
a  significant  hazards  consideration. 

Attorney  for  licensee:  Kevin  P.  Gallen, 
Morgan,  Lewis  &  Bockius,  LLP,  1800  M 
Street,  NW.,  Washington,  DC  20036- 
5869. 


NRC  Section  Chief:  Richard  J.  Laufer. 

AmerGen  Energy  Company.  LLC,  Docket 
No.  50-219.  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
York 

Date  of  amendment  request: 
December  16,  2002. 

Description  of  amendment  request: 
The  licensee  proposed  to  amend  the 
Oyster  Creek  Nuclear  Generating  Station 
(OCNGS)  Technical  Specifications  (TSs) 
regarding  the  safety  limit  minimum 
critical  power  ratio  (SLMCPR)  to  reflect 
the  results  of  cycle-specific  calculations 
performed  for  the  current  fuel  cycle  (i.e., 
Cycle  19),  using  Nuclear  Regulatory 
Commission  (NRC)-approved 
methodology  for  determining  SLMCPR 
values.  Specifically,  the  licensee 
proposed  to  revise  TS  2.1.A,  changing 
the  SLMCPR  from  1.12  to  1.10  for  three- 
recirculation-loop  operation,  and  from 
1.11  to  1.09  for  four-or  five- 
recirculation-loop  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  analysis  is  presented  below: 

1.  Does  the  proposed  change  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated? 

Before  commencement  of  Cycle  19, 
the  licensee  used  NRC-approved 
methods  and  procedures  in  Topical 
Report  NEDE-24011-P-A-14,  "General 
Electric  Standard  Application  for 
Reactor  Fuel"  (GESTAR  II)  and  U.S. 
Supplement,  NEDE-24011-P-A-14-US, 
dated  June  2000,  to  derive  the  SLMCPR 
values  for  OCNGS,  Cycle  19.  The 
revised  values  were  approved  by  the 
NRC  staff  via  Amendment  No.  233, 
dated  September  26,  2002. 
Subsequently,  the  licensee  recalculated 
these  SLMCPR  values  using  the 
methodology  in  Topical  Report  NEDC- 
32694-P-A,  "Power  Distribution 
Uncertainties  for  Safety  Limit  MCPR 
Evaluation,"  and  requested  to  revise 
these  values  further  by  the  December  16, 
2002,  application. 

The  analysis  methodology 
incorporates  cycle-specific  parameters. 
These  calculations  do  not  change  the 
operating  procedures  of  OCNGS  and 
have  no  effect  on  the  probability  of  an 
accident  initiating  event  or  transient. 
The  basis  of  the  SLMCPR  is  to  ensure  no 
mechanistic  fuel  damage  is  calculated  to 
occur  if  the  limit  is  not  violated.  The 
new  SLMCPR  values  preserve  the 
existing  margin  to  transition  boiling  and 
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the  probability  of  fuel  damage  is  not 
increased  (i.e.,  in  the  event  of  an 
accident  or  transient,  the  amount  of  fuel 
damaged  would  not  be  increased  as  a 
result  of  the  new  SLMCPR  values). 
Furthermore,  the  proposed  new 
SLMCPR  values  do  not  lead  to,  nor  do 
they  arise  as  a  result  of,  plant  design  or 
procedural  changes.  Therefore,  the 
proposed  changes  do  not  involve  a 
signiHcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated? 

The  new  SLMCPR  values  for  OCNGS 
Cycle  19  core  have  been  calculated  in 
accordance  with  the  methods  and 
procedures  described  in  NRC-approved 
topical  reports.  The  proposed  new 
SLMCPR  values  do  not  lead  to,  nor  do 
they  arise  as  a  result  of,  plant  design  or 
procedural  changes.  The  changes  do  not 
involve  any  new  method  for  operating 
the  facility  and  do  not  involve  any 
facility  modifications.  As  a  result,  no 
new  initiating  events  or  transients  could 
<levelop  from  the  proposed  changes. 
Therefore,  the  proposed  TS  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  change  involve 
a  significant  reduction  in  a  margin  of 
safety? 

The  margin  of  safety  as  defined  in 
OCNGS's  licensing  basis  will  remain  the 
same.  The  new,  cycle-specific  SLMCPR 
values  are  calculated  using  NRC- 
approved  methods  and  procedures  that 
are  in  accordance  with  the  current  fuel 
design  and  licensing  criteria.  The 
SLMCPR  values  will  remain  high 
enough  to  ensure  that  greater  than 
99.9%  of  all  fuel  rods  in  the  core  are 
expected  to  avoid  transition  boiling  if 
the  limits  are  not  violated,  thereby 
preserving  the  fuel  cladding  integrity. 
Therefore,  the  proposed  TS  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  above  review,  it  appears 
that  the  three  stcindards  of  10  CFR 
50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
requested  amendment  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Kevin  P.  Gallen, 
Morgan,  Lewis  &  Bockius,  LLP,  1800  M 
Street.  NW..  Washington.  DC  20036- 
5869. 

NRC  Section  Chief:  Richard  J.  Laufer. 


Consumers  Energy  Company,  Docket 
No.  50-155,  Big  Rock  Point  Nuclear 
Plant,  Charlevoix  County,  Michigan 

Date  of  amendment  request: 
November  20.  2002. 

Description  of  amendment  request: 
The  amendment  request  reflects 
organizational  changes  due  to  the 
transfer  of  the  Palisades  Plant  from 
Consumers  Energy  to  Nuclear 
Management  Company.  The  revision 
reduces  redundancy  between  the 
Defueled  Technical  Specifications  (DTS) 
and  the  Big  Rock  Point  Quality  Program 
Description  for  Nuclear  Power  Plants. 
Other  changes  are  being  proposed  to 
correct  minor  typographical, 
grammatical,  and  spelling  errors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Because  this  proposed  change  involves 
only  a  change  in  reporting  relationships,  and 
no  accidents  previously  evaluated  consider 
administrative  controls,  the  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  considered. 

2.  Will  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  (from  any  other  accident]  previously 
evaluated? 

The  proposed  change  would  result  in 
moving  requirements  for  certain  reporting 
relationships  from  the  Defueled  Technical 
Specifications  to  the  Consumers  Energy 
Quality  Program  Description  for  Nuclear 
Power  Plants,  Part  1— Big  Rock  Point  Plant 
(CPC-2A).  Because  the  Topical  Report.  CPC- 
2A,  requires  prior  NRC  [U.S.  Nuclear 
Regulatory  Commission]  approval  for  any 
changes  which  would  reduce  the  level  of 
commitment  in  that  document,  an  equivalent 
level  of  NRC  oversight  is  applied  to  changes 
to  CPC-2A  as  are  applied  to  changes  to 
Chapter  6  (Administrative  Controls)  of  the 
Defueled  Technical  Specifications.  Therefore, 
no  changes  in  administrative  controls 
defined  in  CPC-2A  that  might  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated  would  be 
permitted  by  the  proposed  change. 

3.  Will  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  change  stipulates  that 
individuals  who  perform  audits, 
surveillances  and  independent  safety  reviews 
will  report  as  indicated  in  CPC-2A,  which 
states  that  independent  safety  reviews  are 
performed  by  the  Restoration  Safety  Review 
Committee  (RSRC).  The  proposed  change 
involves  no  significant  change  in  a  margin  of 
safety  because  margins  of  safety  (in  the 
Defueled  Technical  Specifications)  are 
directly  controlled  by  system  design  and 


operation  in  accordance  with  Limiting 
Conditions  of  Operation.  Surveillances  and 
Design  Features  specified  in  the  Defueled 
Technical  Specifications  are  affected  by  this 
proposed  change. 

To  the  extent  that  design  and  operation  of 
systems  having  safety  margins  might  be 
affected  by  independent  oversight,  the 
following  is  offered  as  evidence  that  no 
significant  reduction  in  margin  of  safety  will 
result 'from  the  proposed  change: 

•  The  Manager,  Nuclear  Performance 
Assessment  Department  (NPAD)  and  the 
RSRC  both  report  their  findings  directly  to 
the  Senior  Nuclear  Officer:  therefore  there 
will  be  no  change  in  the  ultimate  reporting 
relationship. 

•  The  membership  of  NPAD  and  RSRC 
consists  of  individuals  who  are  independent 
of  the  plant  organization. 

•  Changes  to  the  Topical  Report,  CPC-2A 
that  would  result  in  a  reduction  in  level  of 
commitment  in  the  Quality  Program 
Description  require  a  review  and  approval 
process  equivalent  to. proposed  changes  to 
the  administrative  controls  specified  in  the 
Defueled  Technical  Specifications. 

•  The  requirements  for  performing  onsile 
and  offsite  reviews  and  audits  are  specified 
in  CPC-2A:  the  proposed  change  to  the  DTS 
to  place  the  reporting  relationship  for 
individuals  performing  these  audits  and 
reviews  eliminates  redundancy  between  the 
Defueled  Technical  Specifications  and  CPC- 
2A. 

The  NRC  staff  has  reviewed  the  licensee's 
significant  hazards  analysis  and,  based  on 
this  review,  it  appears  tbat  the  three 
standards  of  10  CFR  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards  ,, 

consideration. 

Attorney  for  licensee:  David  A. 
Mikelonis,  Esquire,  Consumers  Energy 
Company,  212  West  Michigan  Avenue, 
Jackson,  Michigan  49201. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-423,  Millstone  Power 
Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  amendment  request: 
December  11,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS) 
related  to  N-1  loop  operation. 
Specifically,  the  proposed  changes 
would  eliminate  N-1  loop  operation 
from  particular  sections  of  the  TS  and 
would  make  other  changes  that  are 
clarifying  and/ or  administrative  in 
nature.  In  addition,  the  TS  Bases  would 
be  revised  to  address  the  proposed 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

1.  Involve  a  signiflcant  increase  in  the 
prabability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  alter  the  way 
any  structure,  system,  or  component 
functions  and  would  not  alter  the  way  [in] 
which  the  plant  is  operated.  The  proposed 
changes  do  not  involve  any  physical  plant 
modificalions.  The  proposed  changes 
incorporate  existing  plant  operational 
restrictions  into  the  facility  Technical 
Specifications  and  provide  for  the  removal  of 
information  which  is  not  applicable  to  plant 
opsration. 

■     The  proposed  allowed  outage  times  [i.e. 
the  required  action  times  for  Specification 
3.4.1.5)  are  reasonable  and  consistent  with 
the  existing  technical  specification  outage 
times  and  consistent  with  industry 
guidelines,  thereby  ensuring  affected 
components  are  restored  in  a  timely  manner. 
The  proposed  changes  to  surveillance 
requirements  are  also  consistent  with 
existing  surveillance  frequencies  and  focus 
the'Technical  Specifications  on  verifying 
normal  plant  configurations  are  maintained. 
The  design  basis  accidents,  including  the 
uncontrolled  rod  withdrawal  from  subcritical 
and  boron  dilution  events,  will  remain  the 
same  postulated  events  described  in  the 
Millstone  Unit  No.  3  Final  Safety  Analysis 
Report  (FSAR),  and  the  consequences  of 
these  events  will  not  be  affected. 

Therefore,  the  proposed  changes  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  alter  the 
plant  configuration  (no  new  or  different  type 
of  equipment  will  be  installed]  or  require  any 
new  or  unusual  operator  actions.  The 
proposed  changes  do  not  alter  the  way  any 
structure,  system,  or  component  functions 
and  do  not  alter  the  manner  in  which  the 
plant  is  operated.  The  proposed  changes  do 
not  introduce  any  new  failure  modes. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a   ■ 
margin  of  safety. 

The  proposed  changes  will  not  reduce  the 
margin  of  safety  since  they  have  no  impact 
on  6ny  accident  analysis  assumption.  The 
proposed  changes  do  not  decrease  the  scope 
of  equipment  currently  required  to  be 
OPERABLE  or  subject  to  surveillance  testing, 
nor  do  the  proposed  changes  affect  any 
instrument  setpoints  or  equipment  safety 
functions.  The  effectiveness  of  Technical 
Specifications  will  be  maintained  since  the 
changes  will  not  alter  the  operation  of  any 
component  or  system,  nor  will  the  proposed 
changes  affect  any  safety  limits  or  safety 
system  settings  which  are  credited  in  a 
facility  accident  analysis.  Therefore,  there  is 
no  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  thrpe 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Coimsel, 
Dominion  Nuclear  Cormecticut,  Inc., 
Rope  Ferry  Road,  Waterford,  CT  06385. 

NRC  Section  Chief:  James  W.  Clifford. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request: 
December  4,  2002. 

Description  of  amendment  request: 
The  amendments  revise  Technical 
Specification  3.7.6  by  changing  the 
minimum  combined  inventory  for 
Emergency  Feedwater  from  72,000 
gallons  to  155,000  gallons  and 
eliminating  the  condensate  storage  tank 
as  a  source  of  this  inventory. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.91,  Duke  Power 
Company  (Dqke)  has  made  the  determination 
that  this  amendment  request  involves  a  No 
Significant  Hazards  Consideration  by 
applying  the  standards  established  by  the 
NRC  regulations  in  10  CFR  50.92.  This 
ensures  that  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated: 

No.  This  revision  to  Technical 
Specification  (TS)  3.7.6  changes  the 
inventory  requirements  for  the  Upper  Surge 
Tank  (UST)  and  hotwell.  These  components 
provide  a  suction  source  to  the  Emergency 
Feedwater  System  (EFVV).  This  increase  in 
inventory  from  72.000  gallons  to  155,000 
gallons  increases  the  required  available 
inventory.  This  increase  in  inventory  does 
not  affect  the  probability  or  consequences  of 
any  previously  evaluated  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  kind  of 
accident  previously  evaluated: 

No.  This  revision  to  the  combined  UST  and 
hotwell  inventory  increases  the  required 
amount  of  water  available  to  the  EFW  system. 
No  new  or  different  kind  of  accident  is 
created  by  this  change  as  only  the  required 
inventory  is  revi.sed. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety: 

No.  The  increase  in  required  UST  and 
hotwell  inventory  does  not  reduce  the  margin 
of  Safety.  The  increase  provides  the  required 
inventory  to  ensure  that  the  EFW  can  provide 
a  Reactor  Coolant  System  cooldown  at  a  rate 
of  50°  F/hour  to  decay  heat  removal  entry 
conditions  following  a  reactor  trip.,  r- 


Ouke  has  concluded,  based  on  the  above, 
that  there  is  no  significant  hazards 
considerations  involved  in  this  amendment 
request. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are. 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no  "^ 

significant  hazards  consideration. 

Attorney  for  licensee:  Anne  W. 
Cottington,  Winston  and  Strawn,  1200  - 
17th  Street,  NW.,  Washington,  DC 
20005. 
•  NRC  Section  Chief:  John  A.  Nakoski. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-293.  Pilgrim  Nuclear 
Power  Station,  Plymouth  County, 
Massachusetts 

Date  of  amendment  request:  May  1, 
2002,  as  supplemented  December  4. 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  extend 
the  applicability  of  the  current  Pilgrim 
Nuclear  Power  Station  (Pilgrim)  reactor 
pressure  vessel  pressure-temperature 
(P-T)  curves  through  the  end  of 
Operating  Cycle  (OC)  16.  The  current  P- 
T  curves  were  approved  for  use  in 
License  Amendment  190,  dated  April 
13.  2001.  and  are  limited  to  use  through 
the  end  of  OC  14.  The  proposed  change 
would  delete  the  20  and  32  Effective 
Full  Power  Year  (EFPY)  curves  and 
replace  the  wording  of  the  title  blocks 
to  allow  use  through  the  end  of  OC  16. 
The  proposed  amendment  would 
change  Pilgrim  Technical  Specification 
Figures  3.6.1,  3.6.2  and  3.6.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  lo  CFR  50.92(c)..  The 
NRC  staffs  review  is  presented  below: 

1 .  Does  the  proposed  change  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  change  involves  a 
-request  to  extend  the  use  of  the  current 
reactor  pressure  vessel  P-T  curves  for 
two  additional  OCs.  The  P-T  curves 
were  generated  in  accordance  with  the 
fracture  toughness  requirements  of  10 
CFR  Part  50,  Appendix  G,  and  American 
Society  of  Mechanical  Engineers  Boiler 
and  Pressure  Vessel  Code  (ASME  Code), 
Section  XI,  Appendix  G  and  Regulatory 
Guide  1.99.  Revision  2.  Radiation 
Embrittlement  of  Reactor  Vessel 
Materials,  and  were  established  in 
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compliance  with  the  methodology  used 
to  calculate  and  predict  effects  of 
radiation  on  embrittlement  of  reactor 
pressure  vessel  beltline  materials.  There 
are  no  physical  changes  to  the  plant  or 
new  modes  of  operation  being 
introduced  by  the  proposed  cheuige. 
Further,  the  proposed  change  does  not 
involve  a  change  to  any  activities  or 
equipment  and  is  not  assumed  in  the 
safety  analysis  to  initiate  any  accident 
sequence.  The  proposed  change  does 
not  adversely  affect  the  integrity  of  the 
reactor  coolant  pressure  boundary  such 
that  its  function  in  the  containment  of 
radioactive  materials  is  affected. 
Additionally,  the  proposed  change  will 
not  create  any  failure  mode  not  bounded 
by  previously  evaluated  accidents. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 
2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  current  P-T  curves  were 
generated  in  accordance  with  the 
fracture  toughness  requirements  of  10 
CFR  Part  50,  Appendix  G.  and  ASME 
Code,  Section  XI.  Appendix  G,  and  were 
approved  by  the  U.S.  Nuclear 
Regulatory  Commission  for  use  through 
OC  14.  The  proposed  change  would 
extend  use  of  the  P-T  curves  for  two 
additional  OCs.  No  new  modes  of 
operation  are  introduced  by  the 
proposed  change.  Plant  operation  in 
compliance  with  the  current  P-T  ciu^es 
ensures  conditions  in  which  brittle 
fracture  of  primary  coolant  pressure 
boundary  materials  is  avoided. 
Accidents  involving  a  breach  of  the 
primary  coolant  pressure  boundary  have 
previously  been  evaluated  and  no  other 
types  of  accidents  associated  with  the 
proposed  change  have  been  identified. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Does  the  proposed  change  involve 
a  significant  reduction  in  a  margin  of 
safety? 

The  proposed  curves  were  established 
in  compliance  with  the  methodology 
'  used  to  calculate  and  predict  effects  of 
radiation  on  embrittlement  of  reactor 
pressure  vessel  beltline  materials  and 
are  estimated  for  48  effective  full- power 
years.  The  current  curves  are  approved 
for  use  through  the  end  of  OC  14  (-19 
EFPYs)  which  provides  a  conservatism 
factor  of  1.7  between  the  actual  EFPYs 
at  the  end  of  OC  14  and  the  end-of-life 
curve  (32  EFPY).  The  change  would 
extend  the  use  of  the  proposed  curves 
to  the  end  of  OC  16  (-23  EFPYs)  which 


provides  a  conservatism  factor  of 
approximately  2.0.  The  actual  EFPYs  at 
the  end  of  OC  16  is  bounded  by  the  48 
EFPYs  estimated  for  the  current  curves. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  J.  M.  Fulton, 
Esquire,  Assistant  General  Counsel, 
Pilgrim  Nuclear  Power  Station,  600 
Rocky  Hill  Road,  Plymouth, 
Massachusetts  02360-5599. 

NRC  Section  Chief:  James  W.  Clifford. 

Entergy  Nuclear  Vennont  Yankee,  LLC 
and  Entergy  Nuclear  Operations.  Inc., 
Docket  No.  50-271,  Vennont  Yankee 
Nuclear  Power  Station,  Vernon, 
Vennont 

Date  of  amendment  request: 
December  10.  2002 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  amendment  request  changes  the 
diesel  fuel  specification  to  a  more 
current  revision  in  TS  4.10.C.  The 
change  would  also  makes  administrative 
revisions  to  reflect  generic  position 
titles  in  TS  6.0.  correct  page  numbers 
and  titles  in  the  Table  on  Contents,  and 
delete  the  General  Table  of  Contents. 
Bases  pages  were  also  revised  to  reflect 
the  fuel  specification  revision  as  well  as 
to  make  administrative  changes  to 
provide  clarity  and  correct  a 
misspelling. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  operation  of  the  Vermont  Yankee 
Nuclear  Power  Station  [VY|  in  accordance 
with  the  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
prohiability  or  consequences  of  an  accident 
previously  evaluated. 

VY  has  determined  that  the  probability  of 
occurrence  of  a  previously  evaluated 
accident  is  not  increased  because  the 
proposed  changes  do  not  impact  any  accident 
initiating  conditions.  The  proposed  changes 
will  have  no  significant  impact  on  any  safety 
related  structures,  systems  or  components. 
Additionally,  the  administrative  changes  do 
not  affect  any  system  operation  or  function. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 


the  proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

VY  has  determined  that  the  proposed 
changes  do  not  involve  any  physical 
alteration  of  plant  equipment  and  do  not 
change  the  method  by  which  any  safety- 
related  system  performs  its  function.  No  new 
or  different  types  of  equipment  will  be 
installed.  The  proposed  changes  do  not 
create  any  new  accident  initiators  or  involve 
an  activity  that  could  be  an  initiator  of  an 
accident  of  a  different  type. 

Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

VY  has  determined  that  the  proposed 
changes  do  not  alter  the  basic  operation  of 
process  variables,  systems,  or  components  as 
described  in  the  safety  analysis.  No  new 
equipment  is  introduced. 

The  proposed  changes  do  not  impact 
design  margins  of  any  system  to  perform  its 
intended  safety  functions-  There  is  no 
physical  or  operational  change  being  made 
which  would  alter  the  sequence  of  events, 
plant  response,  or  margins  in  existing  safety 
analyses.  The  proposed  changes  result  in  no 
impact  on  analyzed  accident  event 
precursors  or  effects.  These  proposed 
changes  do  not  alter  the  physical  design  of 
the  plant.  There  is  no  change  in  methods  of 
operation. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis.  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street,  NW.. 
Washington.  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3.  Grundy  County,  Illinois:  Docket 
Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois;  Docket  Nos.  50-352 
and  50-353,  Limerick  Generating 
Station,  Units  1  and  2  Docket  Nos.  50- 
277  and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3,  York 
County,  Pennsylvania;  Docket  Nos.  50- 
254  and  50-265,  Quad  Cities  Nuclear 
Power  Station,  Units  1  and  2,  Rock 
Island  County,  Illinois 

Date  of  amendment  request: 
November  27.  2002. 
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Description  of  amendment  request: 
The  proposed  amendments  delete 
requirements  from  the  technical 
specifications  (TS)  and  other  elements 
of  the  licensing  bases  to  maintain  a  Post 
Accident  Sampling  System  (PASS). 
Licensees  were  generally  required  to 
implement  PASS  upgrades  as  described 
in  NUREG-0737,  "Clarification  of  TMI 
[Three  Mile  Island]  Action  Plan 
Requirements,"  and  Regulatory  Guide 
1.97,  "Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the  TS 
for  nuclear  power  reactors  currently 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  changes  are  based  on  NRC- 
apptoved  Technical  Specification  Task 
Force  (TSTF)  Standard  Technical 
Specification  Change  Traveler,  TSTF- 
413,  "Elimination  of  Requirements  for  a 
Post  Accident  Sampling  System 
(PASS)."  The  NRC  staff  issued  a  notice 
of  opportunity  for  comment  in  the 
Federal  Register  on  December  27,  2001 
(66  FR  66949),  on  possible  amendments 
concerning  TSTF-413,  including  a 
model  safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  March  20,  2002  (67  FR 
13027).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
November  27,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  significant 

hazards  consideration  is  presented 

below: 

Criterion  1— The  Proposed  Change  Does 
N(it  Involve  a  Significant  Increase  in  the 
Probability  or  Consequencies  of  an  Accident 
Previously  Evaluated. 

The  PASS  was  originally  designed  to 
jinrform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  po.st  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 


the  PASS  was  to  provide  a-system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verificalioh  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system  • 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Pa.st  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense.  refers,to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
con.sequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs.  the 
emergency  plan  (EP).  the  emergency 
operating  procedures  (EOP).  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

'Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
Previously  Evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have.any  adverse  impact  on  the 
pre-accideni  state  of  the  reactor  core  or  post 
accident  confinement  of  radioisatopes  within 
the  containment  building. 


Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Dops 
Not  Involve  a  Significant  Reduction  in  the         •< 
Margin  of  Safety. 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  orde/  to  mitigate  the 
consequences  of  the  accident.  The  u.se  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  nf 
the  requirements  established  as  a  result  of  the 
TMl-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  6f  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  requests  involve  no 
significant  hazards  consideration. 

Attorneys  for  licensees:  Mi.  Edward  ). 
Cullen,  Deputy  General  Counsel.  Exelon 
BSC— Legal.  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Section  Chiefs:  Anthony  ]. 
Mendiola,  James  W.  Clifford. 

FirstEnergy  Nuclear  Operating 
Company^  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1.  Lake 
County,  Ohio 

Date  of  amendment  request:  October 
30,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  from  the  technical 
specifications  (TS)  and  other  elements 
of  the  licensing  bases  to  maintain  a  Post 
Accident  Sampling  System  (PASS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposetl  change  do^is  not  involve 
a  significant  increase  in  the  probability  or 
c:onsequences  of  an  accident  previously 
evaluated. 

The  PASS  was  originally  designed  to 
perform  many  saniplingand  analysis 
fimctions.  These  functions  were  designed 
and  intended  to  be  used  in  posLacc:ident 
situations,  and  vyerc  put  into  place  as  a  result 
of  the  Three  Mile  Island  (TMI)  2  accident. 
The  specific  intent  of  the  PASS  was  to 
provide  a  system  that  has  the  capability  to 
obtain  and  analyze  samples  ol  plant  fluids 
containing  potentialfv  high  levels  of 
radioactivity,  without  exceeding  plant 
personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purpo.ses  in 
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aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents,  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated.  In  the  23 
years  since  the  TMl  2  accident,  and  the 
consequential  promulgation  of  post  accident 
sampling  requirements,  operating  experience 
has  demonstrated  that  a  PASS  provides  little 
actual  benefit  to  post  accident  mitigation. 
Past  experience  has  indicated  that  there 
exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
.  (SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident.  The  regulatory 
requirements  for  the  PASS  can  be  eliminated 
without  degrading  the  plant  emergency 
response.  The  emergency  response,  in  this 
sense,  refers  to  the  methodologies  used  in 
ascertaining  the  condition  of  the  reactor  core, 
mitigating  the  consequences  of  an  accident, 
assessing  and  projecting  offsite  releases  of 
radioactivity,  and  establishing  protective 
action  recommendations  to  be  communicated 
to  offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI  2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
Emergency  Plan,  the  Emergency  Operating 
Procedures  (at  PNPP.  these  procedures  are 
titled  the  Plant  Emergency  Instructions),  and 
site  survey  monitoring  that  support 
modification  of  Emergency  Plan  Protective 
Action  Recommendations  (PARs).  Therefore, 
the  elimination  of  PASS  requirements  from 
Technical  Specifications  does  not  involve  a 
significant  increase  in  the  consequences  of 
any  accident  previously  evaluated. 

2.  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  f6r  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radioisotopes  within 
the  containment  building.  Therefore,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 


reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
do  not  rely  on  PASS  are  designed  to  provide 
rapid  assessment  of  current  reactor  core 
conditions  and  the  trending  of  degradation 
while  effectively  responding  to  the  event  in 
order  to  mitigate  the  consequences  of  the 
accident.  The  use  of  a  PASS  is  redundant  and 
does  not  provide  quick  recognition  of  core 
events  or  rapid  response  to  events  in 
progress.  The  intent  of  the  requirements 
established  as  a  result  of  the  TMI  2  accident 
can  be  adequately  met  without  reliance  on  a 
PASS.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly.  Attorney.  FirstEnergy 
Corporation,  76  South  Main  Street, 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FPL  Energy  Seabrook,  LLC.  Docket  No. 
50-443,  Seabrook  Station.  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  March 
22,  2002.  as  supplemented  May  13.  June 
24,  July  29.  and  December  20,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TSs) 
Surveillance  Requirement  (SR)  4.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation 
(LCO).  following  a  missed  surveillance. 
The  delay  period  would  be  extended 
from  the  current  limit  of  "*  *  *  up  to 
24  hours  ta  permit  the  completion  of  the 
surveillance  when  the  allowable  outage 
time  limits  of  the  ACTION  requirements 
are  less  than  24  hours"  to  "*   *   *  up  to 
24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
4.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  June  14,  2001  (66  FR  32400), 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 


(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process  (CLIIP).  The  NRC  staff 
subsequently  issued  a  notice  of 
availability  of  the  models  for  referencing 
in  license  amendment  applications  in 
the  Federal  Register  on  September  28. 
2001  (66  FR  49714).  The  licensee 
affirmed  the  applicability  of  the 
following  NSHC  determination  in  its 
application  dated  March  22.  2002,  as 
supplemented  May  13.  June  24.  July  29. 
and  December  20,  2002. 

The  proposed  amendment  would  also 
add  a  requirement  for  a  TS  Bases 
Control  Program  to  the  administrative 
controls  section  of  TSs.  This  change  is 
necessary  to  be  consistent  with  the 
CLIIP  and  is  also  consistent  with  the  TS 
Bases  Control  Program  presented  in 
Section  5.5  of  NUREG-1431,  Revision  2, 
"Standard  Technical  Specifications 
Westinghouse  Plants."  The  licensee 
provided  its  analysis  of  the  issue  of 
NSHC  for  this  proposed  change  in  its 
application. 

The  proposed  amendment  would  also 
modify  SR  4.0.1,  and  its  associated 
Bases." to  link  it  with  SR  4.0.3.  The 
modification  to  SR  4.0.1  is  consistent 
with  NUREG-1431,  Revision  2, 
"Standard  Technical  Specifications 
Westinghouse  Plants."  The  licensee 
provided  its  analysis  of  the  issue  of 
NSHC  for  this  proposed  change  in  its 
application. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1—^he  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated. 
[CLIIP  Change) 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  actident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  ef 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
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consequences  of  an  accident  previously 
evaluated. 

[Addition  of  TS  Bases  Control  Program  and 
Changes  to  SR  4.0.1]  The  proposed  changes 
to  adopt  the  ITS  [Improved  Standard 
Technical  Specifications)  wording  for 
Specification  4.0.1  and  formally  adopt  a  [TSj 
Bases  Control  Program  are  administrative  in 
nature  and  do  not  adversely  affect  accident 
initiators  or  precursors  nor  alter  the  design 
assumptions,  conditions,  configuration  of  the 
facility  or  the  manner  in  which  it  is  operated. 
The  proposed  changes  do  not  alter  or  prevent 
the  eiiility  or  structures,  systems,  or 
components  to  perform  their  intended 
function  to  mitigate  the  consequences  of  an 
initiating  event  within  the  acceptance  limits 
assumed  in  the  Seabrook  Station  Updated 
Final  Safety  Analysis  Report  (UFSAR). 

Future  changes  to  the  TS  Bases  will 
continue  to  be  administratively  controlled 
pursuant  to  the  provisions  of  10  CFR  50.59. 
The  TS  Bases  is  a  licensee-controlled 
document  that  contains  bases  information  for 
the  ITS).  Future  changes  to  the  information 
contained  in  the  TS  Bases  will  be  reviewed 
and  approved  in  accordance  with  the  FPLE 
Seabrook  Regulatory  Compliance  Manual  and 
TS  Section  6.7.6)  (TS  Bases  Control  Program) 
of  the  Seabrook  Station  [TS].  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Crfterion  2 — The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Previously  Evaluated. 
[CLIIP  Change] 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
'  other  uhrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

[Addition  of  TS  Bases  Control  Program  and 
Changes  to  SR  4.0.1] 

The  proposed  changes  do  not  alter  the 
design  assumptions,  conditions,  or 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated.  There  are  no 
changes  to  the  source  term  or  radiological 
release  assumptions  used  in  evaluating  the 
radiological  consequences  in  the  Seabrook 
Station  UFSAR.  The  proposed  changes  have 
no  adverse  impact  on  component  or  system 
interactions.  The  proposed  changes  will  not 
adversely  degrade  the  ability  of  systems, 
structures  and  components  important  to 
safety  to  perform  their  safety,  function  nor 
change  the  response  of  any  system,  structure 
or  component  important  to  safety  as 


described  in  the  UFSAR.  The  proposed 
changes  are  administrative  in  nature  and  do 
not  change  the  level  of  programmatic  and 
procedural  details  of  assuring  operation  of 
the  facility  in  a  safe  manner.  Since  there  are 
no  changes  to  the  design  assumptions, 
conditions,  configuration  of  the  facility,  or 
the  manner  in  which  the  plant  is  operated 
and  surveilled,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

Criterion  3 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety. 
[CLIIP  Change] 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LXDO  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
cmd  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

[Addition  of  TS  Bases  Control  Program  and 
Changes  to  SR  4.0.1] 

There  is  no  adverse  impact  on  equipment 
design  or  operation  emd  there  are  no  changes 
being  made  to  the  [TS]  required  safety  limits 
or  safety  system  settings  that  would 
adversely  affect  plant  safety.  The  proposed 
changes  are  administrative  in  nature  and  do 
not  reduce  the  level  of  programmatic  or 
procedural  controls  associated  with  the 
activities  presently  performed  via  the 
aforementioned  surveillance  requirements. 

future  changes  to  the  TS  Bases  information 
will  be  reviewed  and  approved  in  accordance 
with  Seabrook  Station  [TS],  Section  6.7,  and 
as  outlined  in  [FPLE  Seabrook's]  Regulatory 
Compliance  programs.  Specifically,  changes 
to  the  Seabrook  Station  [TS]  Bases  require  an 
evaluation  pursuant  to  the  provisions  of  10 
CFR  50.59  and  review  and  approval  by  the 
Station  Operation  Review  Committee  (SORC) 
prior  to  implementation. 

Therefore,  formal  adoption  of  a  TS- 
required  TS  Bases  Control  Program  and 
adoption  of  ITS  wording,for  Specification 


4.0.1  do  not  involve  a  significant  reduction 
in  the  margin  of  safety  provided  in  the 
existing  specifications. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  reauest  involves  NSHC. 

Attorney  for  licensee:  M.  S.  Ross, 
Florida  Power  &  Light  Company,  P.O. 
Box  14000,  Juno  Beach,  FL  33408-0420. 

NRC  Section  Chief:  James  W.  Clifford. 

Indiana  Michigan  Power  Company, 
Docket  No.  50-316.  Donald  C.  Cook 
Nuclear  Plant,  Unit  2,  Berrien  County. 
Michigan 

Date  of  amendment  request: 
November  15,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Donald  C.  Cook  Nuclear  Plant,  Unit 
2,  operating  license  and  Technical 
Specifications  to  increase  the  licensed 
power  level  to  3468  Mega  Watts 
Thennal  (MWt),  or  1.66  percent  greater 
than  the  current  level  of  3411  MWt. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

Probability  of  Occurrence  of  an  Accident 
Previously  Evaluated — In  support  of  this 
Measurement  Uncertainty  Recapture  (MUR) 
power  uprate,  a  comprehensive  evaluation 
was  performed  for  nuclear  steam  supply 
system  (NSSS)  and  balance  of  plant  systems 
and  components  and  analyses  that  could  be 
affected  by  this  change.  A  power  calorimetric 
uncertainty  calculation  was  performed,  and 
the  effect  of  increasing  plant  power  by  1.66 
percent  on  the  plant's  design  and  licensing 
basis  was  evaluated.  The  result  of  these 
evaluations  is  that  all  plant  components  will 
continue  to  be  capable  of  performing  their 
design  function  at  an  uprated  core  power  of 
3468  MWt.  In  addition,  an  evaluation  of  the 
accident  analyses  demonstrates  that 
applicable  analysis  acceptance  criteria 
continue  to  be  met.  No  accident  initiators  are 
affected  by  this  uprate  and  no  challenges  to 
any  plant  safety  barriers  are  created  by  this 
change. 

Consequences  of  an  Accident  Previously 
Evaluated — This  change  does  not  affect  the 
release  paths,  the  frequency  of  release,  or  the 
source  term  for  release  for  any  accidents 
previously  evaluated  in  the  Updated  Final 
Safety  Analysis  Report.  Structures,  systems, 
and  components  (SSC)  required  to  mitigate 
transients  remain  capable  of  perfortning  their 
design  functions,  and  thus  were  found 
acceptable.  The  reduced  uncertainty  in  the 
feedwater  flow  input  to  the  power 
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calorimetric  measurement  ensures  that 
applicable  accident  analyses  acceptance 
criteria  continue  to  be  met,  to  support 
operation  at  a  core  power  of  3468  MWt. 
Analyses  performed  to  assess  the  effects  of 
mass  and  energy  remain  valid.  The  source 
terms  used  to  assess  radiological 
consequences  have  been  reviewed  and 
determined  to  bound  operation  at  the  uprated 
condition. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 
Response:  No. 

No  new  accident  scenarios,  failure 
mechanisms,  or  single  failures  are  introduced 
as  a  result  of  the  proposed  changes.  The 
installation  of  the  Caldon  Leading  Edge  Flow 
Meter  CheckPlusTM  system  has  been 
analyzed,  and  failures  of  this  system  will 
have  no  adverse  effect  on  any  safety-related 
system  or  any  SSCs  required  for  transient 
mitigation.  SSCs  previously  required  for  the 
mitigation  of  a  transient  remain  capable  of 
fulfilling  their  intended  design  functions. 
The  proposed  changes  have  no  adverse 
effects  on  any  safety-related  system  or 
component  and  do  not  challenge  the 
performance  or  integrity  of  any^  safety-related 
system. 
*     This  change  does  not  adversely  affect  any 
current  system  interfaces  or  create  any  new 
interfaces  that  could  result  in  an  accident  or 
malfunction  of  a  different  kind  than 
previously  evaluated.  Operating  at  a  core 
power  level  of  3468  MWt  does  not  create  any 
new  accident  initiators  or  precursors.  The 
reduced  uncertainty  in  the  feedwater  flow 
input  to  the  power  calorimetric  measurement 
ensures  that  applicable  accident  analyses 
acceptance  criteria  continue  to  be  met,  to 
support  operation  at  a  core  power  of  3468 
MWt.  Credible  malfunctions  continue  to  hie 
bounded  by  the  current  accident  analysis  of 
record  or  evaluations  that  demonstrate  that 
applicable  acceptance  criteria  continue  to  be 
met. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 
Response:  No. 

The  margins  of  safety  associated  with  this 
MUR  Uprate  Program  are  those  pertaining  to 
core  power.  This  includes  those  associated 
with  the  fuel  cladding.  Reactor  Coolant 
System  pressure  boundary,  and  containment 
barriers.  A  comprehensive  engineering 
review  was  performed  to  evaluate  the  1.66 
percent  increase  in  the  licensed  core  power 
from  3411  MWt  to  3468  MWt.  The  1.66 
percent  increase  required  that  revised  NSSS 
design  thermal  and  hydraulic  parameters  be 
established,  which  then  served  as  the  basis 
for  all  of  the  NSSS  analyses  and  evaluations. 
This  engineering  review  concluded  that  no 
design  transient  modifications  are  required  to 
accommodate  the  revised  NSSS  design 
conditions.  NSSS  systems  and  components 


were  evaluated  and  it  was  concluded  thai  the 
NSSS  equipment  has  sufficient  margin  to 
accommodate  the  1.66  percent  power  uprale. 
NSSS  accident  analyses  were  evaluated  for 
the  1.66  percent  power  uprate.  In  all  cases, 
the  evaluations  demonstrate  that  the 
applicable  analyses  acceptance  criteria 
continue  to  be  met.  As  such,  the  margins  of 
safety  continue  to  be  bounded  by  the  current 
analyses  of  record  for  this  change. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  summary,  based  upon  the  above 
evaluation.  (Indiana  Michigan  Power 
Company]  has  concluded  that  the  proposed 
amendment  involves  no  significant  hazards 
consideration  under  the  standards  set  forth  in  / 
lOCFR  50.92(c),  and.  accordingly,  a  finding 
of  "no  significant  hazards  consideration"  is 
justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  David  W. 
Jenkins,  Esq.,  500  Circle  Drive, 
Buchanan,  MI  49107. 

NRC  Section  Chief:  L.  Raghavan. 

Nine  Mile  Point  Nuclear  Station.  LLC 
(NMPNS).  Docket  No.  50-220.  Nine  Mile 
Point  Nuclear  Station  Unit  No.  1. 
Oswego  County.  New  York 

Date  of  amendment  request: 
December  19,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
update  and  clarify  the  Technical 
Specifications  (TSs)  requirements  for 
demonstrating  shutdown  margin  (SDM). 
The  proposed  changes  incorporate  new, 
more  restrictive,  SDM  limits;  add  the 
required  limiting  condition  for 
operation  (LCO)  actions  if  the  SDM  is 
not  met;  and  also  add  the  surveillance 
requirements  for  verifying  the  SDM. 
These  LCO  actions  and  surveillance 
requirements  are  not  currently  specified 
in  the  TSs.  The  revised  SDM  limits 
account  for  the  uncertainty  in  the 
demonstration  of  adequate  SDM 
analytically  or  by  measurement.  The 
proposed  changes  also  eliminate  the 
unnecessary  restriction  requiring  SDM 
demonstration  in  the  cold  shutdown 
condition.  The  option  for  SDM 
demonstration  in  the  cold  shutdown 
condition  is  retained  consistent  with  the 
existing  special  test  exception. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 
Response:  No. 

Adequate  SDM  provides  assurance  that 
inadvertent  criticalitlyl  and  potential  control 
rod  drop  accidents  (CRDAs)  involving  high 
worth  control  rods  will  not  cause  significant 
fuel  damage.  The  SDM  is  not  an  accident 
initiator  and,  as  such,  will  have  no  effect  on 
the  probability  of  an  accident.  The  proposed 
changes  incorporate  more  restrictive  SDM 
limits  and  provide  the  necessary  actions  and 
verifications  to  assure  that  there  will  be  no 
adverse  effect  on  the  initial  conditions  and 
assumptions  of  the  accidents  previously 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  proposed 
changes  do  not  involve  physical  changes  to 
the  plant  or  introduce  any  new  modes  of 
operation.  Accordingly,  continued  assurance 
is  provided  that  the  process  variables, 
structures,  systems,  and  components  are 
maintained  such  that  there  will  be  no 
degradation  of  any  fission  product  barrier 
which  could  increase  the  radiological 
consequences  of  an  accident.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 
Response:  No. 

The  proposed  changes  to  the  SDM  limits 
and  requirements  will  have  no  adverse  effect 
on  the  design  or  assumed  accident 
performance  of  any  structure,  system,  or 
component,  or  introduce  any  new  modes  of 
system  operation  or  failure  modes.  Moreover, 
the  proposed  changes  will  have  no  impact  on 
conformance  to  10  CFR  [Code  of  Federal 
Regulations]  50,  Appendix  A,  General  Design 
Criterion  26  (GDC  26),  in  that  the  control 
rods  will  continue  to  satisfy  the  SDM 
requirements  and  provide  assurance  that  the 
reactor  can  be  made  subcritical  from  all 
applicable  operating  conditions,  transients, 
and  design  basis  events.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 
Response:  No. 

The  proposed  changes  provide  separate 
SDM  limits  for  testing  consistent  with  the 
Improved  Standard  Technical  Specifications 
(NUREG-1433  and  NUREG-1434)  where  the 
highest  worth  control  rod  is  determined 
analytically  (0.38%  Dk/k)  or  by  measurement 
(0.28%  Dk/k).  The  proposed  SDM  limits  are 
more  restrictive  than  the  current  limit  (0.25% 
Dk/k)  and  account  for  the  uncertainty  in  the 
demonstration  of  SDM  by  testing.  The  SDM 
will  continue  to  account  for  changes  in  core 
reactivity  during  the  fuel  cycle.  Therefore, 
the  margin  of  safety  is  increa.sed  relative  to 
the  SDM  assumptions  for  the  control  rod 
withdrawal  error  transient  and  CRDA 
analyses. 
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Accordingly,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502.  ,       ,  ^  ,      , 

NRC  Section  Chief:  Richard  J.  Laufer. 


Nuclear  Management  Company,  LLC. 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request: 
December  19,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Kewaimee  Nuclear  Power  Plant 
(KNPP)  Technical  Specifications  (TS) 
reporting  requirements  for  the  discovery 
of  defective  or  degraded  steam  generator 

tubes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  tibes  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 
Response;  Nb. 

The  proposed  changes  do  not  have  any 
effect  on  structures,  systems,  and 
components  (SSCs)  of  theJCewaunee  Nuclear 
Power  Plant.  The  changes  do  not  affect  plant 
operations,  any  design  function  or  an 
analysis  that  verifies  the  capability  of  an  SSC 
to  perform  a  design  function.  The  changes  do 
not  change  any  previously  evaluated 
accidents  in  the  updated  safety  analysis 
report  (UFSAR).  As  these  changes  are 
administrative,  there  is  no  increase  in  the 
probability  and  consequences  of  analyzed 
accidents. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 
Response:  No. 

The  proposed  changes  are  administrative 
and  do  not  change  the  design  function  or 
operation  of  any  plant  SSCs.  The  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  due  to  credible 
new  failure  mechanisms,  malfunctions,  or 
accident  initiators  not  considered  in  the 
design  and  licensing  bases. 


Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  modify  NRC 
reporting  requirements  only.  The  changes  do 
not  exceed  or  alter  a  design  basis  or  safety 
limit  or  significantly  reduce  the  margin  of 
safety. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  H.  O'Neill, 
Jr.,  Esq.,  Shaw  Pittman,  Potts  & 
Trowbridge,  2300  N.  Street,  NW, 
Washington.  DC  20037-1128. 

NRC  Section  Chief:  L.  Raghavan. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Compariy, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  ofDalton.  Georgia,  Docket  No.  50- 
366.  Edwin  1.  Hatch  Nuclear  Plant.  Unit 
2,  Appling  County,  Georgia 

Date  of  amendment  request: 
December  4,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  changes  the 
Hatch  Unit  2  turbine  building  high 
temperature  primary  contairunent 
isolation  value  specified  in  Technical 
Specification  Table  3.3.6.1-1.  Item  if. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  [Does]  the  [*   *   *1  proposed  1*   *   *] 
change  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluatedl?] 

This  TS  [Technical  Specification],revision 
request  changes  the  allowable  value  for  the 
turbine  building  high  temperature  primary 
containment  isolation.  The  setpoint  at  which 
the-isolation  occurs  has  nothing  to  do  with 
preventing  a  system  break;  therefore,  this 
proposed  change  will  not  change  the 
probability  of  occurrence  of  a  small  primary 
coolant  system  break. 

For  the"  turbine  building  high  temperature 
primary  containment  isolation,  the  analytical 
limit  has  been  calculated  at  207°F  with  the 
allowable  value  at  200°F.  The  calculation 
supporting  these  values  accounts  for 
instrument  uncertainties  thus  confirming  that 


adequate  margin  exists  between  the 
allowable  value  and  the  analytical  limit. 
Accordingly,  the  consequences  of  a  small 
primary  system  break  are  not  significantly 
i  n(*r63S6Cl  • 

2.  [Does]  the  [*   *   *1  proposed  1*   *   *] 
change  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated!?] 

Changing  an  allowable  value  does  not 
introduce  any  new  operating  modes  for  any 
plant  system  or  piece  of  equipment.  All  plant 
systems  will  continue  to  bfe  operated,  tested 
and  maintained  as  before,  and  within  their 
licensing  and  design  basis.  As  a  result,  no 
new  failure  modes  are  introduced  and  the 
possibility  of  a  new  or  different  type  of 
accident  is  not  created. 

3.  (Does)  the  [*   *   *]  proposed  ["■   *   *I 
change  involve  a  significant  decrease  in  the 
margin  of  safety!?] 

Increasing  the  allowable  value  by  6°F  does 
not  result  in  a  significant  reduction  in  a 
margin  of  safety.  A  formal  calculation  was 
performed  which  justified  an  analytical  limit 
of  207°F.  This  calculation  determined  the 
analytical  limit  based  on  a  primary  leak  into 
the  turbine  building  and  confirmed  that  the 
allowable  value  adequately  protects  the 
analytical  limit.  As  a  result,  the  margin  of 
safety  is  not  significantly  reduced. 

The  NRC  staff  has  reviewed  the- 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr..  Esquire.  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Section  Chief:  John  A.  Nakoski. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  lias  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  ot 
Amendment  to  Facility  Operating 
License,  Proposed  No  Signfficant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 

indicated. 

Unless  otherwise  indicated,  ttie 
Commission  has  determined  that  these 
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amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  enviroiunental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-rin/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415-4737  or  by  email  to  pdr@nrc.gov. 

Dominion  Nuclear  Connecticut,  Inc. 
.  Docket  Nos.  50-336  and  50-423. 
Millstone  Power  Station.  Unit  Nos.  2 
and  3.  New  London  County.  Connecticut 

Date  of  application  for  amendment: 
February  14.  2002.  as  supplemented  on 
September  9,  2002. 

Brief  description  of  amendment:  The 
amendments  revised  the  Millstone 
Power  Station,  Unit  No.  2  (MP2)  and  3 
(MP3)  Technical  Specifications  (TSs)  by 
relocating  selected  MP2  and  MP3  TSs 
related  to  the  Reactor  Coolant  System 
and  Plant  Systems  to  the  respective 
unit's  Technical  Requirements  Manual. 

The  amendment  does  not  address 
changes  to  MP2  TS  3/4.7.10, 
"Snubbers,"  and  MP3  TSs  3/4.7.10. 
"Snubbers."  and  3/4.7.14.  "Area 
Temperature  Monitoring."  as  described 
by  the  application  dated  February  14, 
2002.  because  these  proposed  TSs 
changes  were  withdrawn  by  the 
supplement  dated  September  9,  2002. 

Date  of  issuance:  January  2,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  from  the  date  of 
issuance. 

Amendment  Nos.:  272  and  214. 

Facility  Operating  License  Nos.  DPR- 
65  and  NPF-49:  This  amendment 
revised  the  TSs. 


Date  of  initial  notice  in  Federal 
Register:  April  16,  2002  (67  FR18645). 
The  September  9.  2002,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the 
amendment  beyond  the  scope  of  the 
initial  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  2.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  et  ai.  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
September  12,  2002,  as  supplemented 
by  letter  dated  December  30,  2002. 

Brief  description  of  amendments:  The 
amendments  temporarily  revised 
Technical  Specifications  (TS)  3.5.2, 
"Emergency  Core  Cooling  System;"  TS 
3.6.6,  "Containment  Spray  System;"  TS 
3.7.5,  "Auxiliary  Feedwater  System;" 
TS  3.7.7,  "Component  Cooling  Water 
System;"  TS  3.7.8,  "Nuclear  Service 
Water  System;"  and  TS  3.8.1,  "AC 
Sources." 

Date  of  issuance:  January  7.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  203  &  196. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Techniceil  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  15.  2002  (67  FR 
63692).  The  supplement  dated 
December  30.  2002,  provided  clarifying 
information  that  did  not  change  the 
scope  ofthe  September  12,  2002.   • 
application,  nor  the  initial  no  significant 
hazcird  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  7.  2003. 

No  significant  hazards  consideration 
comments  received:  No 

Duke  Energy  Corporation,  et  al.  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station.  Units  1  and  2.  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
August  29.  2002.  Brief  description  of 
amendments:  The  amendments  revise 
Technical  Specification  (TS)  3.8.4.7.  to 
modify  the  note  to  eliminate  the  "once 
per  60  months"  restriction  on  replacing 
the  battery  service  test  by  the  battery 
modified  performance  discharge  test. 

Date  of  issuance:  January  9.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 


within  30  days  from  the  date  of 

isSll3XlC6 

Amendment  Nos.:  204  &  197. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  12.  2002  (67  FR 
68733).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  9,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Energy  Northwest,  Docket  No.  50-397. 
Columbia  Generating  Station,  Benton 
County,  Washington 

Date  of  application  for  amendment: 
October  22,  2002. 

Brief  description  of  amendment:  The 
amendment  deletes  a  reference  to 
Section  2.E  in  Section  2.F  of  Facility 
Operating  License  No.  NPF-21.  Section 
2.E  requires  the  licensee  to  fully 
implement  and  maintain  in  effect  all 
provisions  of  the  Commission-approved 
physical  seciu-ity.  guard  training  and 
qualification,  and  safeguards 
contingency  plans.  Section  2.E  is 
redundant  because  the  reporting 
requirements  and  criteria  for  the 
physical  security  programs  are  specified 
in  10  CFR  73.71  and  Appendix  G  of  10 
CFR  Part  73. 

Date  of  issuance:  January  9,  2003. 

Effective  date:  January  9,  2003  to  be 
implemented  within  60  days  from  the 
date  of  issuance. 

Amendment  No.:  183. 

Facility  Operating  License  No.  NPF- 
21  :  The  amendment  revised  the 
operating  license. 

Date  of  initial  notice  in  Federal 
Register:  December  10.  2002  (67  FR 
75871).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  9,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Gulf  States.  Inc..  and  Entergy 
Operations.  Inc..  Docket  No.  50-458. 
River  Bend  Station.  Unit  1,  West 
Feliciana  Parish, "Louisiana 

Date  of  amendment  request:  August 
21, 2002. 

Brief  description  of  amendment:  The 
amendment  revises  Surveillance 
Requirement  (SR)  3.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  surveillance.  The  delay  period  is 
extended  from  the  current  limit  of 
"  *   *  *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less"  to"*   *  *  up  to  24  hours  or  up  to 
the  limit  of  the  specified  Frequency, 
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whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  siuveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

Date  of  issuance:  January  2,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  127. 

Facility  Operating  License  No.  NPF- 
4  7:  The  amendment  revised  the 
Technical  Specifications. 

'     Date  of  initial  notice  in  Federal 
Register:  October  1,  2002  (67  FR  61679). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  2.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request  October 
15,  2001,  as  supplemented  by  letter 
dated  August  27,  2002. 

Brief  description  of  amendment:  The 
amendment  provides  additional 
information  to  support  a  modification  to 
Technical  Specification  3.4.7  and  limits 
Reactor  Coolant  System  activity 
permitted  by  the  ACTION  statement  to 
60  microcuries  per  gram  at  all  power 
levels.  The  letdown  line  break  accident 
analysis  in  the  Final  Safety  Analysis 
Report  was  also  changed. 

Date  of  issuance:  January  8,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  184. 

Facility  Operating  License  No.  NPF- 
38:  The  amendment  revised  the 
Technical  Specifications  and  Final 
Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register:  October  28,  2002  (67  FR 
66009).  The  August  27,  2002. 
supplemental  letter  provided  additional 
information  and  revised  the  no 
significant  hazards  consideration 
determination.  The  original  Federal 
Register  notice  was  published  on 
November  28.  2001  (66  FR  56504).  but 
was  superceded  by  the  October  28.  2002 
publication. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  8,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 


Exelon  Generation  Company.  LLC, 
Docket  Nos.  50-352  and  50-353, 
Limerick  Generating  Station,  Units  1 
and  2,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendments: 
June  26,  2002,  as  supplemented 
September  12,  2002. 

Brief  description  of  amendments: 
Extend  the  use  of  the  pressure- 
temperature  limits  in  Technical 
Specification  Figure  3.4.6.1-1  to  32 
effective  full  power  years. 

Date  of  issuance:  As  of  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Effective  date:  January  2,  2003. 

Amendment  Nos.  163  and  125. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  6,  2002  (67  FR  50953). 
The  supplement  dated  September  12, 
2002,  provided  additional  information 
that  clarified  the  application,  did  not 
expand  the  scope  of  the  application  as 
originally  noticed,  and  did  not  change 
the  staffs  original  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  2,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  No.  50-1 71.  Peach  Bottom 
Atomic  Power  Station,  Unit  1,  York 
County,  Pennsylvania 

Date  of  application  for  amendment: 
May  21,2002. 

Brief  description  of  amendment:  This 
proposed  amendment  will  revise  the 
Peach  Bottom  Atomic  Power  Station, 
Unit  1,  License  and  Technical 
Specifications  (TS)  to:  (1)  Delete  License 
Condition  C(4)  to  reflect  satisfaction  of 
the  minimum  decommissioning  trust 
fund  amount  at  the  time  of  transfer  of 
the  Facility  Operating  License;  (2  J  revise 
License  Condition  C(5)(d)  to  reflect  30 
days  prior  written  notification  to  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards  before  modification  of  the 
decommissioning  trust  agreement  in  any 
material  respect;  (3)  delete  TS  2.1(B)3 
and  TS  2.4(b)  to  eliminate 
inconsistencies  with  reporting 
requirements  in  10  CFR  20.2202,  50.73, 
and  73.71;  (4)  revise  TS  2.2  to  refer  to 
the  Facility  Operating  License;  and  (5) 
revise  TS  2.3  to  refer  to  the  radiological 
hazards  associated  with  the  facility. 

Date  of  Issuance:  December  26,  2002. 

Effective  Date:  On  the  date  of  issuance 
of  this  amendment  and  must  be  fully 


implemented  no  later  than  30  days  irom 
the  date  of  issuance. 

Amendment  No.:  11. 

Facility  Operating  License  No.  DPR- 
12:  Amendment  revised  the  License  and 
TS  with  respect  to  administrative 
procedures  or  requirements. 

Date  of  initial  notice  in  Federal 
Register:  October  1,  2002  (67  FR 
61682).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  26,  2002.' 

No  significant  hazards  consideration 
comments  received:  No. 

PPL  Susquehanna,  LLC.  DockefNos.  50- 
387  and  50-388.  Susquehanna  Steam 
Electric  Station.  Units  1  and  2,  Luzerne 
County,  Pennsylvania 

Date  of  application  for  amendments: 
June  1,  2001,  as  supplemented  by  letters 
dated  June.  13,  2001,  May  20,  2002,  and 
June  28,  2002. 

Brief  description  of  amendments: 
These  amendments  revised  TS  3.7.1, 
"Residual  Heat  Removal  Service  Water 
(RHRSW)  System  and  UUimate  Heat 
Sink  (UHS),"  to  add  operability 
requirements  and  surveillance 
requirements  for  the  UHS  spray  bypass 
and  large  array  valves,  and  reduce  the 
allowed  Completion  Times  for  the 
conditions  applicable  to  the  RHRSW 
system. 

Date  of  issuance:  December  30,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  206  and  180. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  5.  2001  (66  FR 
46481).  The  June  13,  2001,  May  20, 
2002,  and  June  28,  2002,  letters 
provided  additional  information  that 
clarified  the  application,  but  did  not 
expand  the  scope  of  the  application  as 
originally  noticed,  and  did  not  change 
the  staffs  original  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  30. 
2002. 

No  significant  hazards  consideration 
comments  received:  No., 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project.  Units  1  and  2,  Matagorda 
County.  Texas 

Date  of  amendment  request: 
December  3.  2001.  as  supplemented  by 
letter  dated  August  29.  2002. 

Brief  description  of  amendments:  The 
amendments  revise  TS  3.7.1.2, 
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"Auxiliary  Feedwater  System,"  to  better 
reflect  the  four  train  auxiliary  feedwater 
(AFW)  system  design  at  STP. 
Specifically,  the  changes  specify  the 
same  allowed  outage  time  (AOT)  for  any 
one  inoperable  motor-driven  pump, 
regardless  of  train.  The  amendments 
also  extend  the  AOT  for  one  inoperable 
motor-driven  pump  from  72  hours  to  28 
days.  A  sentence  has  also  been  added  to 
Action  d.  stating  that  Limiting 
Condition  for  Operation  (LCO)  3.0.3  and 
all  other  LCO  actions  requiring  Mode 
changes  are  suspended  until  one  of  the 
four  inoperable  AFW  pumps  is  restored 
to  operable  status.  There  is  also  an 
administrative  change  in  the  wording  of 
the  LCO  to  clarifv'  that  there  are  only 
four  AFW  pumps  in  each  STP  unit. 

Date  of  issuance:  December  31,  2002. 

Effective  date:  December  31,  2002. 

Amendment  Nos.:  Unit  1—146;  Unit 
2—134. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  aihendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  22,  2002  (67  FR 
2930).  The  supplement  provided 
additional  information  that  clarified  the 
application,  did  not  expand  the  scope  as 
originally  noticed,  and  did  not  change 
the  staffs  original  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  December  31, 
2002' 

No  significant  hazards  consideration 
comments  received:  No. 

TXU  Generation  Company  LP.  Docket 
Nos.  50-445  and  50-446,  Comanche 
Peak  Steam  Electric  Station,  Unit  Nos. 
1  and  2,  Somervell  County,  Texas 

Dajte  of  amendment  request:  April  8, 
2002. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  3.4.16,  "RCS  [Reactor 
Coolant  System]  Specific  Activity,"  to 
lower  the  Limiting  Condition  For 
Operation  and  associated  Surveillance 
Requirements  for  Dose  Equivalent 
Iodine-131  in  the  RCS  from  a  specific 
activity  of  1.0  |iCi/gm  to  0.45  nCi/gm. 

Date  of  issuance:  January  6,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  102  and  102. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  11,  2002  (67  FR  40026). 
The  Commission's  related  evaluation  of 


the  amendments  is  contained  in  a  Safety 
Evaluation  dated  January  6,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company, 
Docket  No.  50-338.  North  Anna  Power 
Station,  Unit  1,  Louisa  County,  Virginia 

Date  of  application  for  amendment: 
December  7,  2001,  as  supplemented  by 
letters  dated  June  28  and  July  25,  2002. 

Brief  description  of  amendment:  This 
amendment  permits  a  one-time 
extension  of  the  current  10-year  Title  10 
of  the  Code  of  Federal  Regulations  Part 
50,  Appendix  J,  Option  B,  Type  A  test 
interval  from  April  3,  2003,  "to  April  2, 
2008. 

Date  of  issuance:  December  31,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  impleinented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  234. 

Facility  Operating  License  No.  NPF-4: 
Amendment  changes  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  30,  2002  (67  FR  21295). 
The  supplemental  letters  dated  June  28 
and  July  25,  2002,  contained  clarifying 
information  only  and  did  not  change  the 
proposed  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  31, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

For  ihe  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  January  2003. 
John  A.  Zwolinski, 
Director.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
jFR  Doc.  03-1161  Filed  1-17-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
February  5,  2003,  Room  T-2B1,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 


that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  February  5,  2003—1  p.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Persons  desiring  to  make 
oral  statements  should  notify  the 
Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  Chairman's  ruling 
on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefor  can  be  obtained  by. 
contacting  the  Designated  Federal 
Official,  Mr.  Sam  Duraiswamy 
(telephone:  301/415-7364)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda. 

Dated:  January  13,  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 

ACRS/ACNW. 

[FR  Doc.  03-1221  Filed  1-17-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  the  ACRS 
Subcommittee  on  Materials  and 
Metallurgy;  Notice  of  Meeting 

The  ACRS  Subcommittees  on 
Materials  and  Metallurgy  will  hold  a 
meeting  on  February  5,  2003,  Room  T- 
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2B3,  11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance: 

The  agenda  for  the  subject  meeting 
shall  be' as  follows: 

Wednesday.  Februarys,  2003—8:30 
a.m.  until  the  conclusion  of  business 
The  Subcommittee  will  meet  with 
representatives  of  the  NRC  staff  and 
discuss  the  risk  metric  and  criteria  that 
can  be  used  for  reevaluating  the 
technical  basis  of  the  pressurized 
thermal  shock  (PTS)  rule  and  the  NRC 
staffs  pilot  plant  studies.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public.  Persons  desiring  to  make  oral 
statements  should  notify  the  Designated 
Federal  Official  named  below  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
Designated  Federal  Official,  Dr.  Richard 
P.  Savio  (telephone  301-415-7363) 
between  7:30  a.m.  and  5  p.m.  (EST). 
Persons  plaiming  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda. 

Dated:  January  14.  2003. 
Sher  Bahadur, 

Associate  Director  for  Technicai  Support. 
ACRS/ACNW. 

IFR  Doc.  03-1222  Filed  1-17-03;  8:45  am) 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Peer  Review  Committee  for  Source 
Term  Modeling;  Notice  of  Meeting 

The  Peer  Review  Committee  For 
Soiu'ce  Term  Modeling  will  hold  a 
closed  meeting  on  January  28-29,  200^ 
at  Sandia  National  Laboratories  (SNL)', 
Albuquerque,  NM. 

The  entire  meeting  will  be  closed  to 
public  attendance  to  protect  information 
classified  as  national  security 
information  pursuant  to  5  U.S.C. 
552b(c)(l)  and  as  proprietary  pursuant 
to  5  U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  January  28  and  Thursday. 
January  29,  2003—8:30  a.m.  until  the 
conclusion  of  business 
The  Committee  will  review  SNL 
activities  and  aid  SNL  in  developmetit 
of  guidance  documents  on  source  terms 
that  will  assist  the  NRC  in  evaluations 
of  the  impact  of  specific  terrorist 
activities  targeted  at  a  range  of  spent 
fuel  storage  casks  and  radioactive 
material  transport  packages  including 
those  for  spent  fuel. 

Further  information  contact:  Dr. 
Andrew  L.  Bates  (telephone  301-415- 
1963)  or  Dr.  Charles  G.  Interrante 
(telephone  301-415-3967)  between  7:30 
a.m.  and  4:15  p.m.  (EDT). 

Dated:  January  14,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Mar}agement  Officer. 
(FR  Doc.  0.3-1220  Filed  1-17-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  January  20,  2003.  An  Open 
Meeting  will  be  held  on  Wednesday, 
January  22,  2003,  at  10  a.m.,  in  Room 
1C30,  the  William  O.  Douglas  Room, 
and  a  Closed  Meeting  will  be  held  on 
Thursday,  January  23,  2003,  at  10  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 


U.S.C.  552b(c)(3),  (5),  (7),  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(3).  (5),  (7).  (9)(ii) 
and  (10).  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meeting. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Wednesday. 
January  22.  2003  will  be: 

1.  The  Commission  will  consider  whether 
to  adopt  new  rules  30a-3  and  .30d-l  and 
amendments  to  rules  8b-15,  30b-1.  30a-2. 
30bl-l,  30bl-3.  and  30b2-l  under  the    . 
Investment  Company  Act  of  1940. 
amendments  to  rules  12b-25,  1.3a-13.  and 
15d-15  and  Form  12b-25  under  the  Securities 
Exchange  Act  of  1934.  amendments  to  Form 
N-SAR  under  the  Exchange  Act  and  the 
Investment  Company  Act,  and  new  Form  N- 
CSR  under  the  Exchange  Act  and  Investment 
Company  Act.  These  new  rules  ancj  form, 
and  rule  and  form  amendments,  would 
require  registered  management  investment 
companies  to  file  certified  shareholder 
reports  on  new  Form  N-CSR  with  ihe 
Commission,  and  would  designate  these 
certified  shareholder  reports  as  reports  that 
are  required  under  sections  13(a)  and  15(d) 
of  the  Exchange  Act  and  Section  30  of  the 
Investment  Company  Act.  A  registered 
management  investment  company's  principal 
executive  and  financial  officers  would  be 
required  to  certify  the  information  contained 
in  its  reports  on  Form  N-CSR  in  the  manner 
specified  bv  Section  302  of  the  Sarbanes- 
0><ley  Act  of  2002.  The  amendments  would 
also  remove  the  requirement  that  Form  N- 
SAR  be  certified  by  a-registered  investment 
company's  princ;ipal  executive  and  financial 
officers,  and  would  provide  that,  lor 
registered  management  investment 
companies,  Form  N-SAR  would  be  filed 
under  the  Investment  Company  .Xct  only.  In 
addition,  the  amendments  would  implement 
Sections  406  and  407  of  the  Sarbanes-Oxley 
Act  by  requiring  a  registered  management 
investment  company  to  provide  disclosure 
on  Form  N-CSR  or  Form  N-SAR.  as 
applicable,  regarding  whether  the  investment 
company  has  adopted  a  code  of  ethics  for  the 
company's  principal  exe<:utive  officer  and 
senior  financial  officers,  and  whether  the 
investment  company  has  at  least  one  "audit 
committee  expert  "  serving  on  its  audit 
committee,  and  if  so.  the  name  of  the  expert 
and  whether  the  expejl  is  independent  of 
management. 

2.  The  Commission  will  consider  adopting 
rules  to  establish  standards  of  professional 
conduct  for  attorneys  who  appear  and 
practice  before  the  Commission  in  any  way 
in  the  representation  of  issuers.  As  proposed, 
the  rules  would  require  an  attorney  to  report 
evidence  of  a  material  violation  of  securities 
laws,  a  material  breach  of  fiduciary  duty,  or 
similar  material  violation  by  the  issuer  or  by 
any  officer,  director,  employee,  or  agent  of 
the  issuer  to  the  issuer's  chief  legal  officer  or 
the  chief  executive  officer  of  the  company  (or 
the  equivalents);  if  they  do  not  respond 
appropriately  to  the  evidence,  the  rule  would 
require  the  attorney  to  report  the  evidence  to 
the  issuer's  audit  committee,  another 
committee  of  independent  directors,  or  the 
full  board  of  directors;  if  the  directors  do  not 
respond  appropriately,  the  rule  would 
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require  or  permit  the  attorney  to  withdraw 
and  notify  the  Commission  of  the 
withdrawal. 

.3.  The  Commission  will  consider  whether 
to  adopt  amendments  mandated  by  Section 
4i)l(a)  of  the  Sarbanes-Oxley  Act  of  2002. 
The  rules  would  require  a  public  company  to 
provide  in  its  "'Managemenfs  Discussion  and 
Analysis"  section  of  Commission  filings:  (1) 
A  discussion  of  off-balance  sheet 
arrangements:  and  (2)  a  table  of  payments 
under  specified  contractual  obligations  due 
in  short-  and  long-term  periods. 

4.  The  Commission  will  consider  adopting 
amendments  to  its  existing  requirements 
regarding  auditor  independence  to  enhance 
the  independence  of  accountants  that  audit 
and  review  Pmancial  statements  and  prepare 
attestation  reports  filed  with  the 
Commission.  As  directed  bv  Section  208(a)  of 
l^|e  Sarbanes-Oxley  Act  of  2002,  the 
Commission  is  considering  adopting  rules  to: 

•  Revise  its  regulations  related  to  the  non- 
audit  services  that,  if  provided  to  an  audit 
client,  would  impair  an  accounting  firm's 
independence; 

•  Require  that  an  issuer's  audit  committee 
pre-approve  all  audit  and  non-audit  services 
provided  to  the  issuer  by  the  auditor  of  an 
issuer's  Financial  statements: 

•  Prohibit  certain  audit  partners  on  the 
audit  engagement  team  from  providing  audit 
services  to  the  issuer  for  more. than  five  or 
seveaconsecutive  years,  depending  on  the 
partner's  role  in  the  audit  engagement; 

•  Prohibit  an  accounting  firm  from 
auditing  an  issuer's  financial  statements  if 
certain  members  of  management  of  that 
issuer  had  been  members  of  the  ai:counting 
firm's  audit  engagement  team  within  the  one- 
year  period  preceding  the  c:ommencement  of 
audit  procedures: 

•  Require  that  the  audjtor  of  an  issuer's 
financial  statement  report  certain  matters  to 
the  issuer's  audit  committee,  including 
"critical"  acc:ounting  policies  used  by  the 
issuer;,  and 

•  Require  disclosures  to  investors  of 
information  related  to  the  audit  and  non- 
audit  services  provided  by.  and  fees  paid  bv 

,  the  issuer  to.  the  auditor  of  the  issuer's 
financial  statements. 

In  addition,  under  the  rules  to  be 
c:onsidered  by  the  Commission,  an 
accountant  would  not  be  independent  from 
an  audit  client  if  certain  audit  partners  of  the 
accounting  firm,  who  are  members  of  the 
engagement  team,  received  compensation 
ba.sed  on  their  selling  any  service  to  that 
client  other  than  audit,  review  and  attest 
•services. 

.T.  The  Conmiission  will  consider  whether 
to  adopt  amendments  to  implement  section 
802  of  the  Sarbanes-Oxley  Act  of  2002.  The 
rule,  if  adoptiul.  would  specify  that  auditors 
should  retain  records  relevant  to  the  audits 
and  reviews  of  financial  statements  filed  with 
the  Commission,  including  workpapers  and 
other  documents  that  form  the  basis  of  the 
audit  or  review  and  memoranda, 
corresjiondence.  communications,  other 
.documents,  and  records  (including  electronic 
records),  which  are  created,  sent  or  received 
in  connection  with  the  audit  or  review  and 
contain  conclusions,  opinions,  analyses,  or 
financial  data  related  to  the  audit  or  review. 


6.  The  Commission  will  consider  whether 
to  adopt  amendments  to  its  registration  and 
reporting  forms  for  registered  management 
investment  companies,  as  well  as  new  rule 
30bl-4  and  new  Form  N-PX  under  the 
Investment  Company  Act  of  1940.  These 
rules  would  require  mutual  funds  and  other 
registered  management  investment 
companies  to  disclose  the  policies  and 
procedures  that  they  use  to  determine  how  to 
vote  proxies  relating  to  portfolio  securities. 
They  would  also  require  registered 
management  investment  companies  to  file 
with  the  Commission  on  an  annual  basis,  and 
make  available  to  shareholders,  their  proxy 
voting  records. 

7.  The  Commission  will  consider  whether 
to  adopt  a  new  rule  and  amendments  to  its 
recordkeeping  rules  for  registered  investment 
advisers  under  the  Investment  Advisers  Ac:t. 
The  new  rule  would  require  investment 
advisers  to  adopt  proxy  voting  policies  and 
procedures,  describe  the  policies  and 
procedures  to  clients  and  provide  clients 
with  copies  on  request,  and  disclose  how 
clients  can  obtain  information  about  how  the 
adviser  voted  their  proxies.  The 
recordkeeping  amendments  would  require 
advisers  to  keep  certain  records  regarding 
client  proxies. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday, 
January  23,  2003  will  be: 
Formal  orders  of  investigation; 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature;  and 
Institution  and  settlement  of  injunctive 

actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  lanuary  I.t.  200;5. 
Jonathan  G.  Kaiz, 

SucrftaiT. 

K'R  Doc.  03-1282  Filed  1-15-03:  4:09  pm] 

BILUNG  CODE  801 0-01 -lU 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #P004] 

State  of  South  Carolina 

As  a  result  of  the  President's  major 
disaster  declaration  for  Public 
Assistance  on  January'  8.  2003  the  U.S.   . 
Small  Business  Administration  is 
activating  its  disaster  loan  program  only 
for  private  non-profit  businesses  that 
provide  essential  services  of  a 
governmental  nature.  I  find  that 
Cherokee,  Greenville,  Laurens, 
Spartanburg,  Union,  and  York  Counties 
in  the  State  of  South  Carolina  constitute 


a  disaster  area  due  to  damages  caused 
by  a  severe  ice  storm  occurring  from 
December  4,  2002,  and  continuing 
through  December  6,  2002.  Applications 
for  loans  for  physical  damage  as  a  result 
of  this  disaster  may  be  filed  until  the 
close  of  business  on  March  10,  2003  at 
the  address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,, Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 
The  interest  rates  are: 


For  Physical  Damage: 

Non-Profit  Organizations  With- 
out Credit  Available  Else- 
where   

Non-Profit  Organizations  With 
Credit  Available  Elsewhere  ... 


Percent 


3.324 
5.500 


The  number  assigned  to  this  disaster 
for  physical  damage  is  P00411. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59008) 

Dated:  |anuary  1.3,  2003. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc.  03-1231  Filed  l-17-03:.8:45  am] 

BILLING  CODE  8025-i)1-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  PublirT  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  subpart  B  (formerly  subpart  QJ 
during  the  Week  Ending  January  10, 
2003. 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  B 
(formerly  subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  [See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modif\'  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2003-14213. 

Date  Filed:  January  7,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  28,  2003. 

Description:  Application  of  Delaware 
Skyways,  LLC,  pursuant  to  49  U.S.C. 
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41102  and  subpart  B,  requesting  a 
certificate  of  public  conveni'ence  and 
necessity,  authorizing  interstate  charter 
air  transportation  of  persons,  property, 
and  cargo.  , 

Dorothy  Y.  Beard, 

Chief.  Docket  Operations  &■  Media 
Management,  Federal  Register  Liaison. 
[FRDoc.  03-1165  Filed  1-17-03;  8:45  ami 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement;  Mills 
County,  lA;  Sarpy  County,  NE 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT, 
ACTION:  Notice  of  intent. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Random  Drug  and  Alcohol  Testing 
Percentage^Rates  of  Covered  Aviation 
Employees  for  the  Period  of  January  1, 
2003  Through  December  31, 2003 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation. 
ACTION:  Notice. 

SUMMARY:  The  FAA  has  determined  that 
the  minimum  random  drug  and  alcohol 
testing  percentage  rates  for  the  period 
January  1.  2003  through  December  31, 
2003.  will  remain  at  25  percent  of 
covered  aviation  employees  for  random 
drug  testing  and  10  percent  of  covered 
aviation  employees  for  random  alcohol 
testing. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Arnold  N.  Schwartz.  Office  of 
Aerospace  Medicine.  Drug  Abatement 
Division.  Program  Analysis  Branch 
(AAM-810].  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-5970. 

Discussion:  The  FAA  Administrator 
set  the  minimum  random  drug  testing 
rate  for  2003  at  25  percent  because  the 
data  received  under  the  Management 
Information  System  (MIS)  reporting 
requirements  for  two  consecutive 
calendar  years  indicate  that  the  positive 
rate  is  less  than  1.0  percent.  The  FAA 
Administrator  set  the  minimum  alcohol 
testing  rate  for  2003  at  10  percent 
because  the  data  received  imder  the  MIS 
reporting  requirements  for  two 
consecutive  calendar  years  indicate  that 
the  positive  rate  is  less  than  0.5  percent. 
SUPPLEMENTARY  INFORMATION:  If  you 
have  questions  about  how  the  annual 
random  drug  and  alcohol  percentage 
testing  rates  are  determined  please  refer 
to  the  Code  of  Federal  Regulations  title 
14:  part  121,  Appendices  I  and  J. 

Jon  L.  Jordan, 

Federal  Air  Surgeon. 

(FR  Doc.  03-1166  Filed  1-17-03;  8:45  am) 

DU-UMG  CODE  4910-1 3-M 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  bridge  and 
roadway  improvement  project  in  Sarpy 
County,  Nebraska,  and  in  Mills  County. 
Iowa. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Rold,  Transportation  Engineer,  FHWA 
Iowa  Division  Office,  105  Sixth  Street, 
Ames,  lA  50010,  Ph.  515-233-7307;  or 
James  P.  Rost,  Director,  Office  of 
Location  and  Environment,  Iowa 
Department  of  Transportation,  800 
Lincoln  Way,  Ames,  lA  50010,  Ph.  515- 
239-1798. 
SUPPLEMENTARY  INFORMATION: 


Electronic  Access 

An  electronic  copy  of  this  document 
is  available  for  free  download  from  the 
Federal  Bulletin  Board  (FBB).  The  FBB 
is  a  free  electronic  bulletin  board  service 
of  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office  (GPO). 

The  FBB  may  be  accessed  in  four 
ways:  (1)  Via  telephone  in  dial-up  mode 
or  via  the  Internet  through  (2)  telnet,  (3) 
FTP,  and  (4)  the  World  Wide  Web. 

Fot  dial-in  mode  a  user  needs  a 
personal  computer,  modem, 
teleconununications  software  package 
and  telephone  line.  A  hard  disk  is 
recommended  for  file  transfers. 

For  Internet  access  a  user  needs 
Internet  connectivity.  Users  can  telnet 
or  FTP  to:  fedbbs.access.gpo.gov.  Users 
can  access  the  FBB  via  the  World  Wide 
Web  at  http://fedbbs.access.gpo.gov. 

User  assistance  for  the  FBB  is 
available  from  7  a.m.  until  5  p.m.. 
Eastern  Time.  Monday  through  Friday 
(except  federal  holidays)  by  calling  the 
GPO  Office  of  Electronic  Information 
Dissemination  Services  at  202-512- 
1530.  toll-free  at  888-293-6498;  sending 
an  e-mail  to  gpoaccess@gpo.gov;  or 
sending  a  fax  to  202-512-1262. 

Access  to  this  notice  is  also  available 
to  Internet  users  through  the  Federal 
Register's  home  page  at  http:// 
www.nara.gov/fedreg. 

Background 

The  FHWA.  in  cooperation  with  the  • 
Iowa  Department  of  Transportation 
(Iowa  DOT)  and  Nebraska  Department  of 
Roads  (NDOR).  will  prepare  an  EIS  for 


the  proposed  Bellevue  Bridge  Study.  In 
addition  to  a  new  bridge  over  the 
Missouri  River,  the  proposed  project 
would  also  include  roadway 
improvements  to  provide  a  high-speed 
connection  from  US  75  in  Sarpy  County, 
Nebraska  to  Interstate  29  in  Mills 
County.  Iowa. 

The  existing  two-lane  toll  bridge  over 
the  Missouri  River  at  Bellevue  on 
Nebraska  Highway  370  is  both  , 

functionally  and  structurally  obsolete. 
The  bridge  has  a  narrow  20-foot  wide 
driving  surface  and  is  in  poor  structural 
condition.  The  proposed  bridge  and 
roadway  improvements  will  improve 
safety,  traffic  flow,  and  commerce 
between  western  Iowa  and  eastern 
Nebraska. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2) 
rehabilitating  and  widening  the  existing 
two-lane  bridge;  and  (3)  constructing  a 
roadway  on  a  new  location  (including 
near  the  existing  bridge).  The  build 
alternative  will  include  consideration  of 
various  alignments  and  grades. 

Letters  describing  the  proposed  action 
emd  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expresised  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  in  2003  and  2004. 
In  addition,  a  public  hearing  will  be 
held  upon  completion  of  the  draft  EIS. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  public  meetings  and 
public  hearing.  The  draft  EIS  will  be 
available  for  publig  and  agency  review 
and  comment  prior  to  the  public 
hearing. 

A  scoping  meeting  (the  initial  public 
meeting)  will  be  held  for  identifying 
significant  issues  to  be  addressed  in  the 
environmental  impact  statement.  The 
date  and  location  of  the  scoping  meeting 
have  not  yet  been  determined  but  will 
be  advertised  in  various  local  media. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  Iowa 
Department  of  Transportation  at  the 
address  provided  in  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

(Catalog  of  Federal  Domestic:  Assistance 
Program  Numbef  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 
(Authority:  23  U.S.C.  315;  49  CFR  1.48) 
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Dated:  January  13,  2003. 

Bobby  W.  Blackmon, 

Division  Administrator.  FHWA,  Iowa 
Division. 

[FRDoc.  03-1193  Filed  1-17-03;  8:45  am) 

BILLING  CODE  491»-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration         *" 

Notice  To  Rescind  Notice  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement  (EIS):  Mills  County,  lA;  Cass 
County,  NE;  and  Sarpy  County,  NE 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Rescind  notice  of  intent  to 
prepare  an  EIS. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  we  are 
rescinding  the  notice  of  intent  (NOI)  to 
prepare  an  EIS  for  improvements 
proposed  to  U.S.  34,  from  Interstate  29 
in  Mills  County,  lA,  to  U.S.  75  in  Cass 
or  Sarpy  county  in  Nebraska. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Rold,  Transportation  Engineer,  FHWA 
Iowa  Division  Office,  105  Sixth  Street, 
Ames,  lA  50010,  Ph.  515-233-7307;  or 
James  P.  Rost,  Director,  Office  of 
Location  and  Environment,  Iowa    ' 
Department  of  Transportation,  800 
Lincoln  Way,  Ames,  lA  50010,  Ph.  515- 
239-1798. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

An  electronic  copy  of  this  document 
is  available  for  free  download  from  the 
Federal  Bulletin  Board  (FBB).  The  FBB 
is  a  free  electronic  bulletin  board  service 
of  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office  (GPO). 

The  FBB  may  be  accessed  in  four 
ways:  (1)  Via  telephone  in  dial-up  mode 
or  via  the  Internet  through  (2)  telnet,  (3) 
FTP.  and  (4)  the  World  Wide  Web. 

For  dial-in  mode  a  user  needs  a 
personal  computer,  modem, 
telecommunications  software  package 
and  telephone  line.  A  hard  disk  is 
recommended  for  file  transfers. 

For  Internet  access  a  user  needs 
Internet  connectivity.  Users  can  telnet 
or  FTP  to:  fedbbs.access.gpo.gov.  Users 
can  access  the  FBB  via  the  World  Wide 
Web  at  http://fedbbs.access.gpo.gov. 

User  assistance  for  the  FBB  is 
available  from  7  a.m.  until  5  p.m.. 
Eastern  Time,  Monday  through  Friday 
(except  federal  holidays)  by  calling  the 
GPO  Office  of  Electronic  Information 
Dissemination  Services  at  202-512- 
1530,  toll-free  at  888-293-6498;  sending 
an  e-mail  to  gpoaccess@gpo.gov;  or 
sending  a  fax  to  202-512-1262. 


Access  to  this  notice  is  also  available 
to  Internet  users  through  the  Federal 
Register's  home  page  at  http:// 
www.nara.gov/fedreg. 

Background 

The  FHWA,  in  cooperation  with  the 
Iowa  Department  of  Transportation 
(Iowa  DOT)  and  Nebraska  Department  of 
Roads  (NDOR),  are  rescinding  the  notice 
of  intent  to  prepare  an  EIS  for 
improvements  proposed  to  U.S.  34.  from 
Interstate  29  in  Mills  County,  lA.  to  U.S. 
75  in  Cass  or  Sarpy  county  in  Nebraska. 

On  Sept.  12.  1994.  FHWA  issued  a 
NOI  to  prepare  an  EIS  as  part  of  the 
development  process  for  the 
replacement  of  the  U.S.  34  bridge  over 
the  Missouri  River. 

In  January  1996,  a  draft  EIS  was 
released  evaluating  the  replacement  of 
the  U.S.  34  bridge  over  the  Missouri 
River  at  the  city  of  Plattsmouth  in  Cass 
County,  NE. 

A  multi-step  screening  process,  which 
included  public  information  meetings 
and  a  public  hearing,  was  used  to 
develop  and  evaluate  two  alignment 
alternatives.  One  alignment  was  located 
near  the  city  of  Bellevue  in  Sarpy 
County,  NE.  and  the  other  near  the  city 
of  Plattsmouth  in  Cass  County,  NE. 

Comments  received  during  and 
subsequent  to  the  public  hearing  on  the 
draft  EIS  determined  that  consensus 
could  not  be  reached  for  identifying  a 
preferred  alignment  for  the  final  EIS. 
Consequently,  no  final  EIS  will  be 
prepared. 

Recently,  the  Iowa  DOT  and  NDOR 
agreed  to  jointly  pursue  the 
development  of  two  bridges  across  the 
Missouri  River,  one  near  Bellevue,  NE, 
and  a  second  near  Plattsmouth,  NE.  As 
part  of  this  agreement,  two 
environmental  impact  statements  will 
be  prepared,  one  for  each  bridge. 

The  Bellevue  bridge  replacement 
study  and  Plattsmouth  bridge 
replacement  study  will  be  the  subjects 
of  two  separate  notices  of  intent, 
published  subsequent  to  this  notice. 
Comments  or  questions  concerning  the 
decision  to  not  prepare  a  Final  EIS 
should  be  directed  to  the  Iowa 
Department  of  Transportation  or  FHWA 
at  the  address  provided  in  the  caption 
FOR  FURTHER  INFORMATION  CONTACT. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

(Authority:  23  U.S.C.  315;  49  CFR  1.48) 


Dated:  January  13,  2003. 
Bobby  W.  Blackmon, 

Division  Administrator,  FHWA  Iowa  Division. 
[FR  Doc.  03-1194  Filed  1-17-03:  8:45  am] 

BILLING  COOE  4910-22-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordlceeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Maritime  Administration.  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  October  11.  2002.  No  comments  were 
received. 

DATES:  Comments  must  be  submitted  on 
or  before  February  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Harrelson,  Maritime 
Administration,  MAR-590,  400  Seventh 
St.,  SW.,  Washington,  DC  20590. 
Telephone:  202-366-4610;  FAX:  202- 
366-5522;  or  e-mail: 
thomas.harrelson@marad.dot.gov. 
Copies  of  this  collection  also  can  be 
obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title:  Monthly  Report  of  Ocean 
Shipments  Moving  under  Export-Import 
Bank  Financing. 

OMB  Control  Number:  2133-0013. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Shippers  subject  to 
Export/Import  Bank  financing. 

Form /^s;.MA-5 18. 

Abstract:  Public  Resolution  17  (PR  17) 
requires  MARAD  to  monitor  and  enforce 
the  U.S. -flag  shipping  requirements 
relative  to  the  loans/guarantees 
extended  by  the  Export-Import  Bank 
(EXIMBANK)  to  foreign  borrowers.  PR 
17  requfres  that  all  shipments  financed 
by  EXIMBANK  and  that  move  by  sea. 
must  be  transported  exclusively  on  U.S.- 
flag  registered  vessels  luiless  a  waiver  is 
obtained  from  MARAD. 

Annual  Estimated  Burden  Hours:  168 
hours. 
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ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention 
MARAD  Desk  Officer. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC,  on  January  14, 
2003. 

Joel  C  Richard, 

Secretary.  Maritime  Administration. 
IFR  Doc.  03-1188  Filed  1-17-03;  8:45  ami 

BILLING  CODE  4910-81-P 


Columbia's  retired  Superior  Court  and 
Court  of  Appeals  justices. 

The  current  system  run  by  OPRS  will 
produce  its  last  payment  to  the  justices 
on  December  2,  2002  and  BPD  will 
produce  the  first  payment  to  the  justices 
using  STAR  on  January  2,  2003.  The 
STAR  Payroll  Office  Number  is 
99004863.  Any  outstanding 
garnishments  in  place  today,  such  as  tax 
levies,  child  support,  alimony,  or 
bankruptcy,  will  also  be  deducted  from 
the  annuitant's  payment  in  the  new 
system.  Requests  to  perform 
garnishments  should  be  directed  to 
STAR  DC  Pension  Payroll  Office, 
Bureau  of  Public  Debt  PO  Box  1328 
Parkersburg,  WV  26101-1328  and 
marked  time  sensitive. 

If  you  have  any  questions  or  concerns 
regarding  this  transition,  please  contact 
the  Pension  Operations  Analyst,  at 
STAR@do.treas.gov. 

Kay  Clarey, 

Director,  Information  System,  Office  of  DC 

Pensions. 

[PR  Doc.  03-1042  Filed  1-17-03;  8:45  am] 

BILLING  CODE  4810-2S-M 


DEPARTMENT  OF  THE  TREASURY 

District  of  Columbia's  Retired  Superior 
Court  and  Court  of  Appeals  Justices; 
New  Payroll  Office 

summary:  The  Department  of  Treasury's 
Office  of  DC  Pensions  (ODCP)  is  issuing 
this  notice  to  advise  the  public  of  a  new 
payroll  office  to  serve  the  District  of 
Columbia's  retired  Superior  Court  and 
Court  of  Appeals  justices.  The  payroll 
services  provided  for  these  justices  will 
change  from  the  District  of  Columbia's 
Office  of  Pay  and  Retirement  Services 
(OPRS)  to  the  Department  of  the 
Treasury's  Bureau  of  Public  Debt  (BPD), 
effective  December  1,  2002. 
ADDRESSES:  Pensions  Operations 
Analyst,  Office  of  DC  Pensions,  P.O.  Box 
14307,  Washington  DC  20044-4307,  E- 
Mail:  STAR@do.treas.gov:  or  DCPension 
PayrolI@bpd.treas.gov  at  the  Biueau  of 
the  Public  Dept,  Parkersburg,  WV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emily  Moltz,  202-622-2316. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  the  Balanced  Budget 
Act  of  1997,  Pub.  L.  105-33,  the 
Department  of  the  Treasury's  Bureau  of 
Public  Debt  (BPD)  located  in 
Parkersburg,  WV,  will  begin  using  a  new 
retirement  system  called  STAR  (System 
to  Administer  Retirement)  to  pay  the 
retirements  for  the  District  of 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

summary:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to.  an  information  collection  unless  the 
information  collection  displays  a 
currently  valid  OMB  control  niunber. 
The  OCC  is  soliciting  comment 
concerning  its  information  collection 
titled,  "Release  of  Non-Public 
Information— 12  CFR  4."  The  OCC  also 
gives  notice  that  it  has  sent  the 
information  collection  to  OMB  for 
review  and  approval. 
dates:  You  should  submit  your 
comments  to  the  OCC  and  the  OMB 
Desk  Officer  by  February  20.  2003. 
ADDRESSES:  You  should  direct 
comments  to; 


Communications  Division.  Office  of 
the  Comptroller  of  the  Currency.  Public 
Information  Room.  Mailstop  1-5, 
Attention;  1557-0200,  250  E  Street, 
SW..  Washington,  DC  20219.  Due  to 
delays  in  paper  mail  in  the  Washington 
area,  commenters  are  encouraged  to 
submit  comments  by  fax  or  e-mail. 
Comments  may  be  sent  by  fax  to  (202) 
874-444&,  or  by  e-mailto 
regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  SW.,  Washington.  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  conunents  by  calling  (202) 
874-5043. 

Joseph  F.  Lackey.  Jr..  OMB  Desk 
Officer  for  the  OCC.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  or  a   <x 
copy  of  the  collection  from  Jessie 
Dunaway,  OCC  Clearance  Officer,  or 
Camille  Dixon,  (202)  874-5090. 
Legislative  and  Regulatory  Activities 
Division.  Office  of  the  Comptroller  of 
the  Currency.  250  E  Street,  SW.. 
Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  Release  of  Non-Public 
Information— 12  CFR  4. 
OMB  Number:  1557-0200. 
Description:  This  submission  covers 
an  existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collection.  The  OCC 
requests  only  that  OMB  extend  its 
approval  of  the  information  collection. 

The  information  collection 
requirements  contained  in  12  CFR  part 
4  are  as  follows: 

Section  4.33  requires  a  person  seeking 
non  public  OCC  information  to  submit  a 
request  in  writing  to  the  OCC. 

Section  4.35(b)(3)  requires  a  third 
party  to  submit  to  the  OCC  a  separate 
request  for  information  beyond  the 
scope  of  a  previous  request  for 
testimony. 

Section  4.37(a)(2)  requires  current  and 
former  OCC  employees  subpoenaed  or 
otherwise  requested  to  provide 
information  to  notify  the  OCC. 

Section  4.37(b)(l)(i)  requires  any 
person,  national  bank,  or  other  entity  to 
seek  OCC  approval  before  disclosing 
non-public  OCC  information. 

Section  4.37(b)(3)  requires  any 
person,  national  bank,  or  other  entity 
served  with  a  request,  subpoena,  order, 
motion  to  compel,  or  other  judicial  or 
administrative  process  to  provide  non- 
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public  OCC  information  to  notify  the 
OCC. 

Section  4.38(a)  and  (b)  requires  may  a 
condition  a  decision  to  release  non- 
public OCC  information  on  a  written 
agreement  of  confidentiality  or 
agreement  of  the  parties  to  appropriate 
limitations. 

Section  4.39  requires  requesters  who 
require  authenticated  records  or 
certificates  to  request  certifications  from 
the  OCC. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit;  individuals. 

Estimated  Number  of  Respondents: 
170. 

Estimated  Total  Annual  Responses: 
170. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden:  467 
hours. 

Dated:  January  10,  2003. 

Mark ).  Tenhundfeld, 

Assistant  Director.  Legislative  and  Regulatory 
Activities  Division. 

(FR  Doc.  03-1182  Filed  1-17-03:  8:45  am] 

BILUfMS  CODE  4810-^3-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  and  Development  Office; 
Government  Owned  Invention 
Available  for  Licensing 

AGENCY:  Research  and  Development 
Office,  Veterans  Affairs. 

ACTION:  Notice  of  Goverimient  Owned 
Invention  Available  for  Licensing. 

SUMMARY:  The  invention  listed  below  is 
owned  by  the  U.S.  government  as 
represented  by  the  Department  of 
Veterans  Affairs,  and  is  available  for 
licensing  in  accordance  with  35  U.S.C.. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development.  Foreign  patents  are  filed 
on  selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
the  invention  may  be  obtained  by 
writing  to:  Mindy  Aisen,  MD, 
Department  of  Veterans  Affairs,  Director 


Technology  Transfer  Program,  Research 
and  Development  Office,  810  Vermont 
Avenue  NW.,  Washington,  DC  20420; 
fax  202-275-7228;  e-mail  at 
mindy.aisen@mail.va.gov.  Any  request  • 
for  information  should  include  the 
Number  and  title  for  the  relevant 
invention  as  indicated  below.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

SUPPLEMENTARY  INFORMATION:  The 
invention  available  for  licensing  is: 
6,211,194  "Solution  containing 
Nicotine". 

Dated:  January  9,  2003. 
Anthony  J.  Principi, 

Secretary.  Department  of  Veterans  Affairs. 
[FR  Doc.  03-1209  Filed  1-17-03;  8:45  am] 

BILLING  CODE  832(M)1-M 


Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7431-9] 

Federal  Agency  Hazardous  Waste 
Compliance  Docket 

Correction 

In  notice  document  02-32908 
beginning  on  page  107  in  the  issue  of 
Thursday.  lanuary  2.  2003,  make  the 
following  corrections: 

1 .  On  page  11 1 .  in  the  table  titled 
FEDERAL  AGENCY  HAZARDOUS  WASTE 
COMPLIANCE  DOCKET  UPDATE  #16— 
ADDITIONS,  under  the  column  "Facility 
name",  in  the  fifth  entry,  "GUenns" 
should  read  "Glenns". 

2,  On  the  same  page,  in  the  table  titled 
FEDERAL  AGENCY  HAZARDOUS  WASTE 
COMPLIANCE  DOCKET  UPDATE  #16— 
DELETIONS,  under  the  column  "Facility 
name",  in  the  fourth  entry,  "Clairborne" 
should  read  "Claiborne". 


3.  On  page  112,  in  the  table  titled 
FEDERAL  AGENCY  HAZARDOUS  WASTE 
COMPLIANCE  DOCKET  UPDATE  #16— 
CORRECTIONS,  under  the  column  "Code", 
in  the  fourth  entry,  "12"  should  read 
"23". 

4.  On  the  same  page,  in  the  same 
table,  under  the  column  "Address",  in 
the  13th  entry,  "R8AE"  should  read 
"R8E". 

5.  On  the  same  page,  in  the  same 
table,  under  the  same  column,  in  the 
14th  entry,  "R8AE"  should  read  "R8E". 

6.  On  the  same  page,  in  the  same 
table,  under  the  same  column,  in  the 
17th  entry,  "36E"  should  read  "37E". 

7.  On  tKe  same  page,  in  the  same 
table,  under  the  same  column,  in  the 
18th  entry,  "36E"  should  read  "37E". 

8.  On  the  same  page,  in  the  same 
table,  under  the  same  column,  in  the 
last  entry,  in  the  third  line,  "of 
Tulelake"  should  be  removed. 

9.  On  page  113,  in  the  table,  imder  the 
colunm,  "Address",  in  the  third  entry, 
"Woodlsey"  should  read  "Woolsey". 

10.  On  page  114,  in  the  table,  under 
the  column,  "City",  in  the  11th  entry, 
"Natick  0"  should  read  "Natick". 

11.  On  the  same  page,  in  the  same 
table,  under  the  column,  "Facility 
Name",  in  the  15th  entry,  "Doi"  should 
read  "DOI". 

12.  On  page  115,  in  the  table,  under 
the  column,  "Facility  Name",  in  the 
third  entry,  "U.S.  Defense  Fuel  Support 


Support  Point"  should  read  "U.S. 
Defense  Fuel  Support  Point". 

13.  On  page  116,  in  the  table,  under 
the  column,  "Facility  name",  in  the 
second  through  14th  entries,  "Bia" 
should  read  "BIA". 

14.  On  the  same  page,  in  the  same 
table,  under  the  same  column,  in  the 
23rd  entry,  "BLM-Glass  Buttes"  should 
read  "BLM-Glass  Buttes  Retorts". 

15.  On  page  118,  in  the  table,  under 
the  column,  "Address",  in  the  eighth 
entry,  "Capital"  should  read  "Capitol". 

16.  On  the  same  page,  in  the  same 
table,  under  the  same  column,  in  the 
21st  entry,  "0='."'  should  be  removed. 

IFR  Doc.  C2-3i2908  Filed  1-17-03:  8:45  am] 

BILUNG  CODE  *^05-01-0 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

Correction 

In  notice  document  03-601  appearing 
on  page  1511  in  the  issue  of  Friday. 
January  10,  2003  make  the  following 
correction: 

In  the  third  column,  the  agency 
heading  should  read  as  set  forth  above. 

IFR  Doc.  C3-601  Filed  1-17-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart82 

[FRL-7428-6] 
RIN  206&-AH67 

Protection  of  Stratospheric  Ozone: 
Allowance  System  for  Controlling 
HCFC  Production,  Import  and  Export 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  establishing  an 
allowance  system  to  control  the  U.S. 
consumption  and  production  of  ozone- 
depleting  substances  (ODSs)known  as 
hydrochlorofluorocarbons  (HCFCs). 
While  much  less  destructive  to  the 
stratospheric  ozone  layer  than 
chlorofluorocarbons  (CFCs),  HCFCs  do 
contribute  to  ozone  depletion  and 
alternatives  are  generally  available.  The 
HCFC  allowance  system  is  part  of  EPA 's 
program  to  reduce  the  emissions  of 
ODSs  to  protect  the  stratospheric  ozone 
layer.  Protection  of  the  stratospheric 
ozone  layer  helps  reduce  rates  of  skin 
CcUicer  and  cataracts.  The  U.S.  is 
obligated  under  the  Montreal  Protocol 
on  Substances  that  Deplete  the  Ozone 
Layer  to  limit  HCFC  consumption  to  a'^ 
specific  level  and  to  reduce  it  in  a  step- 
wise fashion  beginning  January  1,  2004. 
The  U.S.  has  also  agreed  to  limit 
production  to  a  specific  level  beginning 
January  1,  2004.  This  action  also 
includes  a  petition  process  for 
exemptions  to  the  January  1,  2003, 
phaseout  of  HCFC-141b.' 
EFFECTIVE  DATE:  January  21,  2003. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  Docket  No. 
A-98-33  at  the  Air  and  Radiation 
Docket  at  EPA  West,  1301  Constitution 
Avenue  NW,  Room  B108,  Mail  Code 
6102T,  Washington,  DC  20460,  Phone: 
(202)566-1742,  Fax:  (202)566-1741. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Au,  EPA,  Global  Programs  Division, 
Office  of  Atmospheric  Programs,  Office 
of  Air  and  Radiation  (6205)),  1200 
Pennsylvania  Avenue.  NW,  Washington, 
DC  20460,  (202)  564-2216. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer  (Protocol),  the 
U.S.  and  other  industrialized  countries 
that  are  Parties  to  the  Protocol  have 
agreed  to  limit  production  and 
consumption  of 

hydrochlorofluorocarbons  (HCFCs)  and 
to  phase  out  consumption  in  a  step-wise 
fashion  over  time,  culminating  in  a 
complete  phaseout  in  2030.  Title  VI  of 


the  Clean  Air  Act  (CAA)  authorizes  the 
U.S.  EPA  to  promulgate  regulations  to 
manage  the  consumption  and 
production  of  HCFCs  until  the  total 
phaseout  in  2030.  In  1992,  a  graduated 
consumption  phaseout  was  established 
under  the  Protocol  for  industrialized 
countries  and  in  1993  the  EPA 
established  a  chemical-by-chemical 
phaseout  to  implement  the  graduated 
consumption  phaseout  (58  FR  65018, 
December  10.  1993).  The  consumption 
cap  became  effective  in  1996  and 
consumption  in  the  U.S.  was  about  15% 
percent  below  the  cap  for  many  years. 
In  1998  and  1999,  consumption  rose  to 
levels  that  approached  the  cap  so 
options  for  an  allowance  system  were 
offered  for  comment  with  the 
publication  of  the  Advance  Notice  of 
Proposed  Rulemaking  on  April  5,  1999 
(64  FR  16373).  The  Notice  of  Proposed 
Rulemaking  was  published  on  July  20, 
2001.  (66  FR  38064)  and  a  public 
hearing  was  held  on  August  27,  2001, 
for  comments  on  the  proposed  rule. 

Abbreviations  and  Acronjrms  Used  in 
This  Document 

Act — Clean  Air  Act  Amendments  of 

1990 
ANPRM — Advance  Notice  of  Proposed 

Rulemaking 
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CFR — Code  of  Federal  Regulations 
EPA^rEnvirorunental  Protection  Agency 
FDA — Food  and  Drug  Administration 
FR — Federal  Register 
HCFC — hydrochlorofluorocarbon 
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NODA— Notice  of  Data  Availability 
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ODP — ozone  depletion  potential 
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ODS — ozone-depleting  substance 
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Montreal  Protocol  on  Substances  that 

Deplete  the  Ozone  Layer 
Protocol — Montreal  Protocol  on 

Substances  that  Deplete  the  Ozone 
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SBREFA — Small  Business  Regulatory 

Enforcement  Fairness  Act 
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I.  Regulated  Entities 

The  HCFC  allowance  allocation 
system  will  affect  the  following 
categories: 


Chloroflu.orocartxjn  gas  manufacturing 

Chlorofluorocartxjn  gas  importers  

Chlorofluorocarbon  gas  exporters  

Polystyrene  foam  product  manufacturing  

Urethane  and  other  foam  product  (except  polystyrene)  manu- 
tocturlng. 


NAICS 
code 


325120 

325120 

325120 

326140 
326150 


SIC 
code 


2869 

2869 

2869 

3086 
3086 


Examples  of  regulated  entities 


Chlorodifluoromethane  manufacturers;  Dichlorofluoroethane 
manufacturers;  Chlorodlfluoroethane  manufacturers 

Chlorodlfluorpmethane  Importers;  Dichlorofluoroethane  im- 
porters; Chlorodlfluoroethane  Importers. 

Chlorodifluoromethane  exporters,  Dichlorofluoroethane  ex- 
porters; Chlorodlfluoroethane  exporters 

Plastics  foam  Products  (Polystyrene  Foam  Products) 

Insulation  and  cushioning,  foam  plastics  (except  polystyrene) 
manufacturing 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
affected.  To  determine  whether  yoiu 
facility,  company,  business 
organization,  etc.,  is  regulated  by  this 
action,  you  should  carefully  examine 
these  regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

n.  Background 

A.  How  Do  the  Montreal  Protocol  on 
Substances  That  Deplete  the  Ozone 
Layer  and  the  U.S.  Phase  Out  HCFCs? 

In  1990,  the  Parties  to  the  Protocol 
identified  HCFCs  as  transitional 
substitutes  for  CFCs  and  other  more 
destructive  ODSs  (ozone-depleting 
substances).  In  1992,  the  Parties  created 
a  detailed  phaseout  schedule  for  HCFCs, 
with  a  cap  on  consumption  for  Article 
2  (industrialized)  countries  like  the  U.S. 
The  Protocol  defines  consumption  as 
production  plus  imports  minus  exports. 
The  consumption  cap  is  derived  from 
the  formula  of  2.8  percent  of  the  Party's 
CFC  consumption  in  1989,  plus  the 
Party's  consumption  of  HCFCs  in  1989. 
Based  on  this  formula,  the  consumption 


cap  for  the  U.S.  is  15,240  ODP-weighted 
metric  tonnes,  effective  January  1,  1996. 

The  Parties  created  a  schedule  with 
graduated  reductions  and  the  eventual 
phaseout  of  the  consumption  of  HCFCs. 
The  schedule  calls  for  a  35  percent 
reduction  of  the  cap  in  2004,  followed 
by  a  65  percent  reduction  in  2010,  a  90 
percent  reduction  in  2015,  a  99.5 
percent  reduction  in  2020,  and  a  total 
phaseout  in  2030.  The  U.S.  must 
comply  with  this  phaseout  schedule 
under  the  Protocol. 

In  1992,  EPA  was  petitioned  by 
environmental  groups  and  industry  to 
implement  the  required  phaseout  by 
eliminating  the  most  ozone-depleting 
HCFCs  first.  Based  on  the  available  data 
at  the  time,  EPA  believed  that  the  U.S. 
could  meet,  and  possibly  exceed,  the 
required  Protocol  reductions  through 
the  chemical-by-chemical  phaseout.  In 
1993,  as  authorized  by  Section  606  of 
the  Clean  Air  Act  Amendments  of  1990 
(CAA).  the  U.S.  established  a  phaseout 
schedule  that  will  eliminate  HCFC- 
141b,  HCFC-22,  and  HCFC-142b  first 
(58  FR  65018,  December  10,  1993;  58  FR 
15014,  March  18,  1993). 

In  1999,  the  Parties  agreed  to  a  cap  on 
HCFC  production  for  industrialized 
countries,  effective  January  1,  2004. 
This  cap  was  derived  from  the  average 
of  the  Party's  consumption  cap  (2.8 
percent  of  the  Party's  CFC  consumption 
in  1989,  plus  the  Party's  HCFC 
consumption  in  1989)  and  the  result  of 
the  same  formula  for  production  (2.8 


percent  of  the  Party's  CFC  production  in 
1989,  plus  the  Party's  HCFC  production 
in  1989).  This  formula  resuhs  in  a  U.S. 
production  cap  of  15,537  ODP-weighted 
metric  tonnes.  As  authorized  by  Section 
606  of  the  CAA,  EPA  is  adopting 
provisions  in  today's  rule  that  are 
consistent  with  that  production  cap. 

B.  What  Sections  of  the  Clean  Air  Act 
Apply  to  This  Rulemaking? 

Five  sections  of  the  CAA  apply  to  this 
rulemaking.  Section  602  requires  that 
EPA  publish  a  list  of  class  II  controlled 
substances.  This  list  appears  in  40  CFR 
part  82,  subpart  A.  Appendix  B.  Since 
publication  of  the  initial  list,  no  new 
substances  have  been  added  to  the  list. 
Section  602  also  requires  that  EPA 
assign  ozone-depleting  potentials 
(ODPs)  to  all  class  11  controlled 
substances.  Appendix  B  to  part  82, 
subpart  A  in  the  regulatory  text  of  this 
document  lists  class  II  controlled 
substances  and  their  corresponding 
ODPs  as  currently  specified  by  the 
Protocol. 

HCFC  reporting  requirements 
mandated  in  Section  603  were  in  40 
CFR  82.13(n)  and  (o)  but  have  been 
removed.  Recordkeeping  requirements 
and  amended  reporting  requirements 
have  been  placed  instead  in  40  CFR 
82.24. 

Section  605  of  the  CAA  requires  EPA 
to  promulgate  regulations  to  phase  out 
the  production  and  consumption  and 
restrict  the  use  of  HCFCs  in  accordance 
with  the  schedule  set  forth  in  that 
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section  and  subject  to  any  acceleration 
as  authorized  by  Section  606. 

Section  606  allows  for  acceleration  of 
the  phaseout  of  ODSs  based  on  a 
decision  by  EPA  or  to  conform  to  any 
acceleration  under  the  Protocol. 

Section  607  of  the  Act  requires  EPA 
to  permit  the  transfer  of  any  class  II 
allowances  on  an  ODP-weighted  basis 
with  an  offset.  The  transfer  plus  the 
offset  must  result  in  greater  total 
reduction  in  production  in  that  year 
than  would  otherwise  occiu,  to  provide 
an  environmental  benefit. 

Section  616  allows  the  U.S.  to  transfer 
allowances  to  another  Party  under 
certain  conditions.  Although  the 
language  in  paragraph  5  bis  of  Article  2 
of  the  Protocol  restricts  the  U.S.  from 
trading  away  HCFC  consumption 
allowances  to  another  Party  because  of 
the  U.S.  per  capita  consumption  of  CFCs 
in  1989,  it  is  possible  for  the  U.S.  to 
trade  production  allowances. 

III.  Discussion  of  Comments  on  the  July 
20,  2001,  Notice  of  Proposed 
Rulemaking  (NPRM) 

EPA  published  an  NPRM  on  July  20, 
2001,  proposing  an  allowance  allocation 
system  and  a  petition  process  for  HCFC- 
141b  (66  FR  38064).  Thirty-three 
comments  were  filed  in  Docket  A-98-33 
and  fourteen  of  the  forty  attendees 
spoke  at  the  public  hearing  held  on 
August  27,  2001,  in  Washington.  DC. 
The  comments  that  arrived  after  the 
close  of  the  comment  periods  were  filed 
in  the  docket.  Five  producers  and  three 
.  importers  were  among  the  commenters; 
at  times  the  producers  who  are  also 
importers  commented  as  members  of  the 
second  group.  Sixteeij  of  the 
commenters  were  either  distributors  or 
users  of  HCFCs  and  four  commenters 
were  trade  associations  representing 
producers,  importers,  users,  or  a 
combination  of  the  three.  Four  of  the 
companies  had  more  than  one 
representative  send  in  comments. 

For  a  more  detailed  discussion  of  the 
options  for  an  allowance  allocation 
system  that  led  to  the  proposal,  refer  to 
the  ANPRM  (Advance  Notice  of 
Proposed  Rulemaking)  published  April 
5,  1999  (64  FR  16373). 

A.  Will  Production  and  Consumption 
Allowances  Be  Available? 

EPA  created  a  unit  of  measure  called 
an  allowance  to  control  production  and 
consumption  of  class  1  substances  and 
made  it  equal  to  one  kilogram  of  the 
ODS.  An  allowance  represented  the 
marketable  rights  and  privileges  granted 
to  a  company  to  produce  or  import  a 
specific  quantity  of  the  specific 
substance.  There  were  two  types  of 


allowances:  production  allowances  and 
consumption  allowances. 

In  the  allowance  system  for  class  I 
ODSs,  a  company  was  required  to 
expend  both  production  and 
consumption  allowances  to  be  able  to 
produce.  A  company  was  required  to 
expend  consumption  allowances  to  be 
able  to  import.  Consumption  allowances 
were  refunded  or  returned  to  the 
exporting  company  for  future  use  in  the 
same  calendar  year  after  EPA  received 
proper  documentation  reflecting  an 
e.xport. 

EPA  proposed  to  use  both  production 
and  consumption  allowances  in  the 
HCFC  allowance  system.  EPA  proposed 
requiring  a  company  to  expend  both 
consumption  and  production 
allowances  to  be  able  to  produce 
HCFCs.  To  be  able  to  import,  EPA 
proposed  requiring  a  company  to 
expend  consumption  allowances.  EPA 
proposed  that  after  submitting  the 
proper  documentation  verifying  an 
export,  the  company  would  be  refunded 
consumption  allowances.  Besides 
seeking  comment  on  the  inclusion  of 
production  and  consumption 
allowances  in  an  HCFC  allowance 
system,  EPA  also  requested  comment  on 
the  potential  value  of  an  allowance.  The 
proposal  asked  for  comment  on  the 
potential  value  of  an  allowance  and 
whether  it  would  take  into  account  the 
differing  ozone  depletion  potentials  of 
each  HCFC  and  each  HCFC's  impending 
phaseout  date. 

Only  two  conunenters  chose  to 
mention  production  and/or 
consumption  allowances.  One 
commenter  generally  supported  having 
production  and  consiunption 
allowances  in  the  HCFC  allowance 
system.  The  other  commenter  was  only 
concerned  about  production  allowances 
for  HCFC-141b. 

With  today's  action,  EPA  is  including 
consumption  and  production 
allowances  in  the  HCFC  allowance 
system  for  several  reasons.  The 
consumption  cap  that  is  already  in  place 
and  the  production  cap  that  will  be 
effective  in  2004  necessitate  the 
allocation  of  both  types  of  allowances. 
Because  many  companies  receiving 
allowances  are  familiar  with  the  class  I 
system  of  allowances,  EPA  believes 
their  experience  with  the  class  I  system 
will  simplify  the  management  of  the 
class  II  allowance  system.  EPA  is  also 
requiring  a  company  to  expend  both 
consumption  and  production 
allowances  to  be  able  to  produce.  To  be 
able  to  import,  EPA  is  requiring  a 
company  to  expend  consumption 
allowances.  EPA  is  requiring  a  company 
to  submit  the  proper  documentation  to 
EPA  to  verify  an  export  for  the  refund 


of  the  consumption  allowances 
associated  with  the  quantity  of  HCFC 
exported. 

B.  Will  Allowances  Be  Tracked 
Chemical-by-Chemical? 

As  in  the  class  I  allowance  system, 
EPA  is  assigning  each  allowance  a  value 
of  one  kilogram  of  a  class  II  controlled 
substance.  To  produce  or  import, 
companies  will  expend  allowances  by 
kilograms. 

EPA  proposed  instituting  a  chemical- 
by-chemical  absolute  kilogram  system 
for  allocating  and  transferring 
allowances  rather  than  an  ODP- 
weighted  approach.  Of  the  ten 
commenters  who  commented  on  this 
issue,  five  were  in  favor  of  the  ODP- 
weighted  approach  and  five  in  favor  of 
the  chemical-by-chemical  approach. 
One  of  the  commenters  favoring  the 
chemical-by-chemical  approach 
believed  that  it  was  the  simplest  for 
accounting  purposes  and  would  provide 
EPA  with  the  least  amount  of 
recordkeeping.  This  commenter  also 
believed  that  it  provided  less  chance  of 
error  from  a  company  using  the  wrong 
formula  to  convert  ODP  weighting 
between  chemicals.  Flexibility  in 
trading  allowances  was  an  important 
concern  for  all  the  commenters.  Three  of 
the  commenters  supporting  the  ODP- 
weighted  system  felt  the  chemical-by- 
chemical  system  would  be  acceptable  as 
long  as  maximum  flexibility  in  trading 
was  retained. 

Since  the  U.S.  is  implementing  the 
phaseout  on  a  chemical-by-chemical 
basis  as  discussed  in  the  proposal,  EPA 
will  need  to  monitor  production  and 
consumption  of  each  chemical.  As  one 
commenter  pointed  out,  a  "chemical-by- 
chemical  allowance  system  will 
promote  chemical-by-chemical 
recordkeeping  and  reporting."  A  more 
detailed  discussion  of  the  need  for  a 
chemical-by-chemical  approach  is 
contained  in  the  proposal. 

EPA  is  establishing  the  chemical-by- 
chemical  absolute  kilogram  system  to 
allocate  and  transfer  allowances  in  the 
HCFC  allowance  system.  The 
production  of  one  kilogram  of  HCFC 
would  require  the  expenditure  of  one 
production  allowance  and  one 
consumption  allowance.  The  import  of 
one  kilogram  of  HCFC  would  require  the 
expenditure  of  one  consumption 
allowance. 

Part  of  the  flexibility  included  in  the 
HCFC  allowance  system  in  response  to 
the  commenters'  concern  about  ease  of 
transferring  allowances  is  EPA's 
decision  not  to  group  HCFCs  (Section 
III.G.l).  Class  I  substances  were  grouped 
and  transfers  were  only  permitted 
among  class  I  substances  in  the  same 
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group.  With  today's  action,  allowance 
holders  may  trade  allowances  among 
HCFCs.  The  offset  EPA  has  selected  to 
impose  on  transfers  should  not  be  a 
burden  or  hinder  the  flexibility  of  the 
system  (Section  III.G.8). 

C.  Will  Allowances  Be  Distributed  on  a 
One-Time  Basis? 

EPA  proposed  allocating  HCFC 
allowances  on  a  one-time  basis.  This 
would  mean  the  allocations  would 
remain  the  same  from  control  period  to 
control  period  (one  calendar  year  to  the 
next)  until  each  chemical  is  phased  out 
or  until  the  percentage  of  baseline 
allowances  is  reduced  to  ensure 
compliance  with  the  Protocol  cap.  Only 
through  permanent  transfers  of 
allowances  would  a  company's  baseline 
allocation  be  changed. 

Of  the  eight  commenters  on  this  issue, 
seven  were  in  favor  of  a  one-time 
allocation.  One  commenter  believed  that 
a  one-time  distribution  of  allowances  is 
the  simplest  allocation  method  from 
both  the  EPA's  and  the  company's 
perspective.  Many  of  those  that  favored 
a  one-time  allocation  expressed  a 
concern  that  the  long-term  use  of  one- 
time allocations  would  not  adequately 
reflect  future  market  needs. 

One  commenter  proposed  that  EPA 
allocate  on  a  year-by-year  or  period-by- 
period  basis,  with  each  period  covering 
2-3  years.  EPA  believes  that  both  of 
these  methods  would  create  much 
uncertainty  in  the  industry  and  require 
constant  readjustment  of  baselines  by 
EPA  and  industry.  EPA  believes  that  a 
year-by-year  allocation  would  hamper 
allowance  holders'  long-term  planning 
for  production  or  import.  EPA  also 
believes  that  allocating  every  two  or 
three  years  would  only  be  a  minor 
improvement  over  the  year-by-year 
method  and  create  administrative 
burden  for  both  the  Agency  and 
industry.  Therefore,  EPA  is  not  adopting 
either  of  these  methods. 

One  producer  noted  the  critical  need 
for  reallocation  prior  to  2010  for  on- 
going service  needs  for  equipment 
manufactured  prior  to  December  31, 
2009.  This  commenter  favored  a  one- 
time allocation  of  the  full  10  percent 
jjermitted  at  least  one  year  prior  to  the 
2010  phaseout  date.  EPA  recognizes  the 
need  to  determine  the  allocation  level 
for  the  2010  reduction  step  in  HCFC-22 
and  HCFC-142b  allowances  and  will 
monitor  the  market  to  determine  the 
quantity  needed  for  servicing  equipment 
manufactured  before  December  31, 
2009.  EPA  intends  to  achieve  this 
reduction  step  through  notice  and 
domment  prior  to  2010  and  will  likely 
implement  the  reduction  by  simply 
listing  a  percent  of  baseline  allowances 


to  be  granted  in  Section  82.16  for  years 
after  2009. 

EPA  proposed  distributing  baseline 
allowances  for  all  HCFCs  but  believes 
that  the  continuously  developing  HCFC 
market  would  be  hampered  by  such  a 
distribution.  Many  commenters  favored 
changing  the  baseline  allocations  at 
some  futxue  date  to  reflect  shifts  in  the 
market.  EPA  is  therefore  distributing 
baseline  HCFC  allowances  only  for 
HCFC-141b,  HCFC-22  and  HCFC-142b 
on  a  one-time  basis.  The  reductions  and 
phaseout  of  these  three  HCFCs  are 
earlier  than  for  the  other  HCFCs  because 
they  are  more  damaging  to  the  ozone 
layer.  EPA  believes  that  the  HCFC 
market  may  continue  to  evolve  and  that 
some  sectors  may  switch  from  the 
higher  ozone-depleting  HCFCs,  such  as 
HCFC-141b.  HCFC-22,  and  HCFC-142b 
to  the  lower  ozone-depleting  HCFCs, 
such  as  HCFC-123,  HCFC-124,  and 
HCFC-225ca  and  HCFC-225cb.  EPA 
believes  that  the  current  market 
proportions  of  these  lower-ODP  HCFCs 
do  not  reflect  the  needs  of  a  rapidly 
expanding  market  and  that  distributing 
allowances  for  these  HCFCs  at  this  time 
would  unnecessarily  restrict  their 
supply  and  impede  transitions  to  less 
ozone-depleting  substances.  EPA 
intends  to  continue  to  monitor  the 
market  trends  as  more  users  transition 
to  less  ozone-depleting  HCFCs  and  as 
more  non-ozone-depleting  alternatives 
become  available. 

D.  Will  100  Percent  of  the  U.S.  Cap  Be 
Allocated? 

EPA  proposed  allocating  100  percent 
of  historical  HCFC  activity  in  the  U.S. 
after  determining  that  the  aggregate  of 
each  individual  company's  highest 
consumption  and  production  would  be 
below  the  caps. 

Thirteen  commenters  agreed  that  EPA 
should  allocate  at  least  99  or  100 
percent  of  the  consumption  and 
production  caps  to  maximize  the 
available  material  to  meet  the  needs  of 
the  marketplace.  Producers,  importers, 
and  users  were  unanimous  in  this 
respect.  They  believed  that  allocating 
less  could  result  in  artificial  shortages  or 
increase  the  price  of  HCFCs.  Three  of 
the  commenters  had  no  objection  to 
allocating  allowances  to  new  entrants  or 
narrow  post-phaseout  uses  of  HCFC- 
141b  but  felt  that  the  remaining 
allowances  under  the  cap  should  be 
reallocated.  They  argued  that  not 
allocating  those  allowances  would  leave 
a  shortfall  in  the  marketplace  and  place 
unnecessary  pressure  on  users. 

One  importer  believed  that  EPA 
should  determine  a  fair  allocation  to 
eligible  late  entrants  and  then  determine 
if  ^is  method  provided  an  equitable 


allocation  before  allocating  100  percent 
of  baseline  consumption.  This 
commenter  believed  that  small  and 
disadvantaged  businesses  did  not  have 
the  economic  resources  of  the  larger 
multinational  companies,  especially  the 
producers.  According  to  the  commenter. 
such  small  businesses  would  have  the 
ability  to  continue  their  business  and 
meet  their  business  pljm  if  they  receive 
an  equitable  allocation. 

1.  Consumption  Allowances 

EPA  proposed  allocating  100  percent 
of  each  company's  historical 
consumption  as  the  baselines  for  all 
class  II  controlled  substances  and 
reserving  the  remaining  amount  above 
these.aggregate  baselines  and  below  the 
cap  for  eligible  late  entrants  ihto  the 
HCFC  market  and  as  credits  for 
reductions  of  substitutes  regulated 
under  Title  VI  that  are  created  as  by- 
product(s)  in  the  manufacture  of  HCFCs 
(Section  III.M).  EPA  proposed  that  new 
entrants  would  be  small  businesses  that 
began  importing  after  the  end  of  1 997 
and  before  April  5,  1999,  the  date  of 
publication  of  the  ANPRM.  EPA 
believes  that  such  small  businesses 
might  not  have  been  aware  of  the 
impending  rulemaking  that  would  affect 
their  ability  to  continue  in  the  HCFC 
mcu-ket. 

Although  all  commenters  indicated  a 
preference  for  allocating  100  percent  of 
the  allowances  under  the  consumption 
cap,  some  were  willing  to  grant 
allowances  to  late  entrants  and  narrow 
post-phaseout  uses  of  HCFC-14lb.  A 
commenter  from  the  user  community  of 
HCFCs  had  no  objection  to  allocating  to 
new  entrants  but  felt  that  the  remaining 
allowances  after  that  allocation  is 
completed  should  be  distributed  to 
avoid  unnecessarv'  jjressure  on  users. 
Another  commenter  from  the  same 
community  suggested  a  formula  for 
distributing  remaining  allowances 
under  the  cap  after  the  need  for  narrow 
post-phaseout  uses  of  HCFC-14lb  was 
satisfied.  That  same  commenter  also  felt 
that  the  amount  for  narrow  post- 
phaseout  uses  of  HCFC-141b  should  not 
exceed  2  to  5  percent.  None  commented 
on  credits  for  reductions  of  substitutes 
regulated  under  Title  VI  that  are  created 
as  by-product(s)  in  producing  HCFCs. 
There  were  also  no  commenters  on  the 
possibilitj'  of  auctioning  off  the 
remaining  allowances.  Most 
commenters  were  in  favor  of  re- 
allocating the  remaining  allowances  to 
listed  allowance-holders. 

With  today's  action,  EPA  is  allocating 
up  to  100  percent  of  the  U.S. 
consumption  cap  by  allocating 
consumption  allowances  to  listed 
individual  companies  only  for  HCFC- 
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141b,  HCFC-22,  and  HCFC-142b. 
Included  in  today's  allocation  are 
allowances  for  a  new  entrant  to  the 
HCFC  market  in  accordance  with  the 
proposal.  EPA  is  allocating  the  full 
amount  of  the  U.S.  consumption  cap  by 
distributing  allowances  on  a  pro-rata 
basis  to  the  listed  allowance-holders 
above  their  highest  historical 
consumption  and  after  the  needs  of  new 
entrants  have  been  addressed.  EPA  will 
not  reserve  any  allowances  as  credits  for 
reductions  of  substitutes  regulated 
under  Title  VI  that  are  created  as  by- 
product(s)  in  producing  HCFCs. 

EPA  will  continue  to  monitor  HCFC 
market  trends  and  consider  whether  to 
adjust  the  allowance  allocations  through 
notice  and  comment  rulemaking  to 
ensure  the  U.S.  meets  its  obligations 
under  the  Protocol. 

2.  Production  Allowances 

Using  the  formula  agreed  to  by  the 
Parties  in  1999  for  calculating  the 
production  cap,  U.S.  production  would 
be  frozen  at  15,537  metric  tonnes 
through  the  various  phaseout  years 
beginning  with  2004.  The  United  States' 
formal  obligation  to  comply  with  the 
cap  would  begin  following  Senate 
ratification  of  this  change  to  the 
Protocol  and  the  deposit  of  the  U.S. 
instrument  of  ratification  with  the 
United  Nations.  Today's  rule  avoids  any 
actions  that  would  be  inconsistent  with 
this  obligation.  If  the  Parties  change  the 
current  provisions  associated  with  the 
production  cap,  EPA  will  amend  its 
regulations  to  reflect  any  changes  in 
U.S.  obligations  under  the  Protocol. 

Since  the  aggregate  of  each  company's 
historical  production  is  below  the 
production  cap,  EPA  proposed 
allocating  100  percent  of  each 
company's  historical  production  level  as 
the  baseline  for  production  allowances. 
One  producer  who  noted  that  the 
aggregate  of  production  baselines  was 
well  below  the  production  cap  proposed 
using  the  difference  between  the 
aggregate  and  the  cap  solely  for  HCFC- 
141b  because  the  commenter  felt  the 
HCFC-141b  sector  is  clearly  under- 
served  versus  current  market  demand. 
Since  EPA  anticipates  the  need  to 
allocate  allowances  for  neirrow  post- 
phaseout  uses  of  HCFC-141b,  EPA  is 
establishing  a  petition  process  for 
HCFC-141b  exemption  allowances,  as 
discussed  below  in  Section  E.  The 
quantity  of  HCFC-141b  exemption 
allowances  that  will  be  allocated  for 
narrow  post-phaseout  uses  will  be 
determined  after  review  of  the  petitions. 

Nine  commenters  were  concerned 
about  what  would  happen  if  a  producer, 
chose  not  to  use  all  of  its  allowances  or 
decided  to  permanently  discontinue 


production  of  an  HCFC.  Three  were  in 
favor  of  retiring  unused  allowances. 
Some  of  these  commenters  believed  a 
company  that  restricted  production  in 
order  to  create  a  larger  market  share  for 
an  alternative  would  receive  a  financial 
windfall.  By  discontinuing  production, 
a  company  could  create  a  larger  market 
share  for  a  higher-priced  alternative  it 
preferred  to  promote.  They  also  felt  that 
gremting  allowances  to  a  company  that 
had  ceased  production  meant  rewarding 
the  company  with  marketable  assets  it 
did  not  deserve.  These  commenters 
were  concerned  that  allowing  a 
company  to  hold  back  its  allowances 
could  create  HCFC  shortages  and  price 
increases.  Six  were  in  favor  of 
reallocating  the  unused  allowances  to 
the  remaining  allowance  holders  of  that 
specific  HCFC  to  prevent  market 
shortages  or  price  increases.  One 
commenter  also  suggested  that  any 
unused  HCFC-14lb  production 
allowances  should  be  reallocated  on  a 
pro-rata  basis  among  HCFC-141b 
allowance-holders  rather  than  among  all 
HCFC  allowance-holders. 

Since  baselines  were  determined  on 
the  basis  of  the  highest  historical 
production  for  each  company  in  the 
years  1994  through  1997,  EPA  believes 
that  allocating  to  all  the  companies 
active  in  those  years  will  provide  a 
potential  supply  of  HCFCs  that  exceeds 
the  historical  demand  but  that  most 
accurately  reflects  the  true  HCFC  market 
in  the  United  States  during  that  period. 
Although  the  Agency  proposed 
allocating  each  company  its  highest 
production  diu-ing  the  particular  years, 
resulting  in  an  aggregate  U.S. 
production  less  than  the  U.S.  cap,  with 
today's  action  EPA  is  allocating  each 
company  an  additional  pro-rata  amount 
above  their  highest  historical 
production  which  brings  the  U.S. 
aggregate  allocation  up  to  and  equal  to 
the  cap.  Because  allocating  allowances 
up  to  the  cap  should  ensure  a  more  than 
adequate  supply  of  HCFCs,  EPA  is  not 
including  provisions  in  today's  action 
that  would  require  reallocation  of 
production  allowances  that  have  not 
been  used.  Finally,  today's  action  makes 
allowances  easily  tradable  with  minimal 
regulatory  interference  and  oversight, 
thereby  encouraging  companies  to  make 
business  decision  as  they  would  in  an 
unregulated  industry. 

Because  production  will  be  frozen  at 
a  constant  level  throughout  the  various 
phaseout  years,  EPA  is  granting  export 
production  allowances  so  that  U.S. 
producers  can  manufacture  and  export 
the  phased-out  HCFCs  following  the 
respective  production  phaseouts. 
Begiiming  January  1,  2004,  export 
production  allowances  can  only  be  used 


to  produce  for  export  either  to:  (1) 
Parties  listed  in  Appendix  L  who  are 
also  listed  in  Appendix  C  as  having 
ratified  the  Beijing  Amendments  or  (2) 
Parties  not  listed  in  Appendix  L  that  are 
listed  in  Appendix  C  as  having  ratified 
the  Copenhagen  Amendments.  Prior  to 
January  1,  2004,  there  is  no  HCFC  trade 
restriction  under  the  Montreal  Protocol. 
A  more  detailed  discussion  concerning 
the  allocation  and  expending  of  export 
production  edlowances  can  be  found  in 
Section  III.H.  below. 

E.  Will  There  Be  HCFC-14lb  Exemption 
Allowances  for  Continuing  Needs? 

1.  Who  May  Submit  a  Petition  for 
HCFC-14lb  Exemption  Allowances 
Beyond  January  1,  2003 

On  July  20,  2001,  EPA  proposed  to 
provide  space  vehicle/defense 
allowances  for  HCFC-14lb  to  a  U.S. 
agency,  department  or  instrumentality, 
or  related  entities  involved  in  space 
vehicle  endeavors.  EPA  proposed 
allocating  these  exemption  allowances 
for  extremely  narrow  needs  after  a 
demonstration  by  petition  to  EPA  that 
no  viable  alternative  exists  for  HCFC- 
141b  and  that  space  vehicle  or  national 
security  viability  is  at  issue  if  HCFC- 
141b  cannot  be  used  for  the  specified 
purpose  (66  FR  38064).  EPA  also 
proposed  to  provide  allowances  to  U.S. 
military  departments  for  extremely 
narrow  needs  after  a  demonstration  by 
petition  to  EPA  that  no  viable 
alternative  exists  for  HCFC-141b  in 
narrow  defense  uses  such  as  cleaning  of 
oxygen  equipment  and  aircraft  parts. 
Based  on  information  provided  to  the 
Agency  prior  to  the  proposal,  through 
comments  on  the  ANPRM  published  in 
the  Federal  Register  on  April  5,  1999 
(64  FR  16373),  EPA  believed  that  the 
National  Aeronautics  and  Space 
Administration  (NASA),  the  U.S.  Air 
Force,  and  the  U.^S.  Navy  were  the  only 
entities  with  continuing  needs  for 
HCFC-14lb  beyond  January  1,  2003. 

Because  no  other  sectors  submitted 
comments  to  the  ANPRM  identifying 
technical  constraints  of  transitioning 
from  HCFC-141b  to  alternatives,  the 
Agency  believed  that  technically 
feasible  alternatives  would  be  available 
for  other  uses  and  did  not  propose  post- 
phaseout  allowances  for  any  other  uses 
of  HCFC-141b.  However,  through 
comments  on  the  NPRM  on  July  20, 
2001  (66  FR  38064)  and  as  part  of  a 
separate  action  under  the  Agency's 
Significant  New  Alternatives  Policy 
(SNAP)  program  (65  FR  42653),  EPA 
received  information  to  suggest  that 
certain  polyiu^ethane  foam  applications, 
such  as  spray  foam  used  for  roof  and 
wall  insulation,  have  technical 
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constraints  that  may  impede  their 
transition  away  from  HCFC-141b  by 
January  1,  2003.  To  address  these 
concerns  and  any  unforeseen  need  for 
HCFC-141b,  two  commenters 
recommended  that  EPA  allow  any  entity 
to  petition  the  Agency  for  HCFC-14lb 
allowances  beyond  January  1,  2003. 
EPA  could  then,  on  a  case-by-case  basis, 
evaluate  the  petitioner's  assertions  that 
no  viable  alternatives  are  available  to 
meet  the  needs  of  that  specific 
petitioner.  With  today's  action,  EPA 
agrees  with  comments  indicating  there 
may  be  legitimate  needs  for  limited 
HCFC-141b  production  and  import 
beyond  January  1,  2003  for  non-space/ 
defense  applications.  Therefore,  EPA  is 
expanding  the  petition  process  to  also 
include  any  HCFC-141b  formulator  who 
can  identify  technical  constraints  in 
transitioning  from  HCFC-14lb  to 
alternatives.  In  §  82.3,  EPA  is  defining 
formulator  as  an  entity  that  distributes 
a  class  II  chemical(s)  or  blends  of  a  class 
II  chemical(s)  to  persons  who  use  the 
chemical(s]  for  a  specific  application 
identified  in  a  petition  for  HCFC  141-b 
exemption  allowances.  Further,  in  order 
to  reflect  the  expansion  of  the  petition 
process,  EPA  is  using  the  term  "HCFC- 
141b  exemption  allowance"  in  the  final 
rule  in  lieu  of  "space  vehicle/defense 
allowance."  EPA  is  adding  a  definition 
of  "HCFC-141b  exemption  allowance" 
to  §82.3. 

Although  EPA  is  creating  a  process  to 
allow  any  HCFC-14lb  formulator  to 
petition  for  production  or  import 
allowances  for  HCFC-14lb  beyond 
January  1,  2003,  the  Agency  believes 
that  there  will  be  a  small  number  of 
petitioners  with  legitimate  claims  that 
there  are  no  technically  viable  and 
conunercially  available  alternatives  to 
HCFC:-14lb  beyond  January  1,  2003. 
EPA  believes  that  some  petitioners  in 
the  following  categories  are  most  likely 
to  meet  the  criteria  established  in 
today's  rulemaking: 

•  A  U.S.  agency,  department  or 
instrumentality,  or  related  entities 
involved  in  space  vehicle  endeavors; 

•  U.S.  military  departments  for 
defense  uses  such  as  cleaning  of  oxygen 
equipment  and  aircraft  parts;  and 

•  Some  formulators  that  produce 
polyurethane  foam  systems  for  use  in 
insulating  spray  and  pour  foam 
applications. 

Each  individual  petitioner  must 
provide  a  clear  and  specific  justification 
for  needing  access  to  HCFC-14lb 
production  or  import  beyond  January  1 , 
2003.  The  Agency  will  accept  and 
review  annual  submissions  of  petitions 
which  will  provide  up-to-date 
information  on  HCFC-141b  needs.  As 
described  in  more  detail  below,  the 


petitioner  must  provide  adequate 
documentation  to  prove  that  alternatives 
are  not  technically  viable,  and  that 
stockpiled  HCFC-14lb  is  not 
technically  or  commercially  available 
{for  example,  taking  into  consideration 
undue  costs  for  storage  and 
transportation)  to  meet  their  transitional 
needs. 

2.  Definition  of  "Space  Vehicle" 

Several  commenters  asked  EPA  to 
define  "space  vehicle"  in  order  to 
clearly  establish  what  is  covered  under 
"space  vehicle  endeavors".  These 
commenters  asked  the  Agency  to  adopt 
an  existing  definition  established  at  40 
CFR  63.742  for  the  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  program.  That  definition, 
which  was  established  specifically  for 
the  NESHAP  for  Aerospace 
Manufactiuing  and  Rework  Facilities,  is: 

Space  vehicle  means  a  man-made  device, 
either  manned  or  unmanned,  designed  for 
operation  beyond  earth's  atmosphere.  This 
definition  includes  integral  equipment  such 
as  models,  mock-ups,  prototypes,  molds,  jigs, 
tooling,  hardware  jackets,  and  test  coupons. 
Also  included  is  auxiliary  equipment 
associated  with  tests,  transport,  and  storage, 
which  through  contamination  can 
compromise  the  space  vehicle  performance. 

To  establish  a  consistent  definition, 
EPA  agrees  with  the  proposed  language 
and  has  included  it  with  other 
definitions  in  §  82.3  of  this  final  rule. 
However,  because  this  definition 
encompasses  a  broad  spectrum  of 
equipment  and/or  applications,  EPA 
would  like  to  emphasize  that  HCFC- 
141b  exemption  allowances  will  only  be 
granted  for  particular  uses  where 
HCFC-14lb  alternatives  have  not  been 
developed  to  meet  the  technical 
demands  of  the  specific  space  vehicle 
application  [e.g.,  foam  blowing  agent  for 
thermal  protection  system  needs  of 
space  vehicles  designed  to  travel 
beyond  the  limit  of  the  earth's 
atmosphere).  As  discussed  in  more 
detail  below,  the  technical  constraints  of 
the  specific  application  must  be 
described  in  detail  in  the  petition. 

3.  Definition  of  "Formulator" 

In  §82.3,  EPA  has  also  defined 
"formulator"  so  that  it  is  clear  who  may 
petition  the  Agency  for  HCFC-14lb 
exemption  allowances  beyond  January 
1,  2003.  A  "formulator"  is  an  entity  that 
distributes  a  class  11  controlled 
substance(s)  or  blends  of  a  class  II 
controlled  substance{s)  to  persons  who 
use  the  controlled  substance(s)  for  a 
specific  application  identified  in  the 
formulator's  petition  for  HCFC-14lb 
exemption  allowances.  In  all  the  HCFC- 
141b  uses  EPA  is  aware  of,  the 


formulator  is  responsible  for  meeting 
the  testing  and  code  requirements  as 
opposed  to  the  end  user.  Therefore,  in 
order  to  reduce  the  burden  of 
petitioning,  EPA  designed  the  process 
so  the  end  user  does  not  apply  for  the 
exemption  allowance.  The  petitioners 
should  either  be  the  intermediary  who 
blends  the  HCFC-141b  and  sells  it  to  an 
end  user  or  in  cases  where  the  end  use 
application  employs  just  the  HCFC- 
141b  directly,  the  petitioner  should  be 
the  chemical  manufacturer.  Formulators 
include  system  houses  who  produce 
polyurethane  foam  systems  for  use  in 
spray  and  pour  foam  applications.  A 
foam  system  typically  consists  of  two 
transfer  pumps  that  deliver  the 
ingredients  (polyisocyanate  from  one 
side  and  a  mixture  including  the 
blowing  agent  and  stabilizers  from  the 
other  side)  to  a  metering/mixing  device 
which  allows  the  components  to  be 
delivered  in  the  appropriate 
proportions.  The  components  are  then  . 
sent  to  a  mixing  gun  and  dispensed  as 
foam  directly  to  a  surface  such  as  a  roof 
or  tank.  Spray  foam  is  a  polyurethane  or 
polyisocyanurate  cellular  plastic  which 
is  applied  as  an  atomized  liquid  or  froth 
directly  onto  a  substrate  using 
commercial  spray  foam  equipment 
specifically  designed  for  this  purpose. 
This  liquid  or  froth  begins  to  react,  rise, 
and  form  its  cellular  structure  in  place 
on  the  substrate  in  typically  less  than  1- 
2  seconds  after  it  is  applied.  Spray  foam 
is  generally  used  as  a  thermal 
insulation,  floatation  aid  or  air 
infiltration  barrier. 

Spray  and  pour  foam  applications 
account  for  approximately  20%  of  the 
HCFC-14lb  used  in  2001.  The  spray 
foam  sector  of  the  polyurethane 
industry  is  a  diverse  sector  that  involves 
an  array  of  applications  including: 
Roofing,  building  envelope  insulation, 
agriculture  tanks,  pipes  and  vessels, 
marine  and  original  equipment 
manufacture  (OEM).  The  pour  foam 
sector  of  the  polyurethane  industry  is 
also  a  diverse  sector  that  involves  an 
array  of  applications  including: 
Commercial  refrigeration  (such  as  walk- 
in  coolers  but  not  consumer 
refrigeration),  doors  (such  as  entry  doors 
or  garage  doors),  refrigerated  transport, 
picnic  coolers,  vending  machines, 
commercial  and  residential  architectxu-al 
panels,  tank  and  pipe  insulation,  marine 
flotation  foams,  floral  foam,  and 
taxidermy  foams. 

Because  formulators  produce 
polyurethane  systems  for  a  wide  array  of 
applications,  EPA  would  like  to 
emphasize  that  HCFC-14lb  exemption 
allowances  will  only  be  granted  where 
a  petitioner  can  demonstrate  that 
stockpiled  quantities  of  HCFC-l4lb 
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produced  prior  to  January  1,  2003  are 
not  or  will  not  be  available  in  sufficient 
quantities  and  the  HCFC-141b 
alternatives  have  not  yet  been 
developed  to  meet  specific  technical 
constraints  within  a  particular 
application  (e.g.,  spray  foam  for  roofing 
applications). 

The  definition  of  "formulator"  will 
also  cover  manufacturers  that  blend  and 
package  pressurized  aerosol  solvents. 
Although  HCFC-141b  is  illegal  in  most 
non-aerosol  solvent  applications,  it  is  an 
acceptable  substitute  as  an  aerosol 
solvent  in  certain  cleaning  applications 
and  as  a  mold  release  agent.  One 
commenter  expressed  concern  with  the 
timing  of  the  HCFC-141b  phaseout  and 
the  ability  of  aerosol  solvent  packaging 
companies  to  transition.  EPA  believes 
that  sufficient  alternatives  are  available 
for  these  applications  in  general  and 
that  it  is  unlikely  that  a  petitioner 
would  be  able  to  demonstrate  that  they 
meet  the  criteria  established  under 
§  82.18  for  additional  HCFC-141b 
production/import  beyond  January  1, 
2003.  However,  EPA  believes  it  is 
appropriate  to  keep  the  petition  process 
open  to  users  of  HCFC-141b  as  an 
aerosol  solvent  so  that  the  Agency  can 
address  any  need  that  may  arise  in  the 
aerosol  solvent  end  use.  Furthermore, 
given  the  definition  of  formulator,  EPA 
recognizes  there  might  be  other  niche 
applications  not  specifically  covered  by 
SNAP  that  could  legitimately  petition 
and  qualify  for  the  HCFC-141b 
exemption.  Thus,  the  petition  process  is 
open  to  otRer  formulators  of  products 
containing  HCFC-141b,  enabling  EPA  to 
evaluate  and  address  the  various  needs 
across  multiple  sectors  in  the  most 
effective  manner. 

4.  Petition  Process  To  Include  All 
HCFC-141b  Formulators 

EPA  believes  it  is  appropriate  to  open 
the  petition  process  for  all  formulators 
of  HCFC-141b.  This  will  provide  all 
HCFC-14lb  users  an  equal  opportunity 
to  demonstrate  their  need  for  an 
"HCFC-141b  exemption  allowance."  At 
this  time  and  based  on  the  information 
the  commenters  provided,  the  Agency 
believes  that  entities  involved  in  space 
vehicle  endeavors,  U.S.  military 
departments  that  use  HCFC-141b  for 
defense-related  applications,  and 
formulators  within  the  spray 
polyurethane  foam  sector  are  likely  to 
have  the  clearest  need  for  "HCFC-141b 
exemption  allowances." 

In  response  to  the  HCFC  allowance 
allocation  proposal  published  on  July 
20,  2001  (66  FR  38081),  EPA  received 
requests  for  an  extension  to  the  HCFC- 
141b  phaseout  for  the  spray  and  pour 
polyurethane  foam  sector.  EPA  received 


seven  comments  on  the  continued  need 
for  HCFC-141b  in  this  sector  past  the 
production  and  import  ban  effective 
January  1,  2003.  Reasons  given  for  such 
an  extension  were:  (1)  Lack  of 
commercially  viable  alternatives;  (2) 
minimal  environmental  impact;  (3)  the 
same  consideration  as  the  space  vehicle/ 
defense  entities  that  requested  an 
exemption;  (4)  availability  of  production 
and  consumption  allowances  under  the 
cap;  (5)  inability  of  small  businesses  to 
stockpile;  and  (6)  the  results  of  the 
Caleb  Management  Services  report 
(discussed  below). 

EPA  also  received  comments  from 
spray  and  pour  foam  manufacturers  as 
part  of  a  separate  action  under  the 
Agency's  Significant  New  Alternatives 
Policy  (SNAP)  program  (65  FR  42653). 
In  that  action,  EPA  proposed  a  variety 
of  restrictions  on  the  use  of  HCFCs  in 
foam  end-uses. 

A  final  rule  was  published  on  July  22, 
2002,  under  the  SNAP  program  (67FR 
47703).  In  response  to  comments  on  the 
proposal,  the  Agency  gathered 
additional  information  on  certain 
sectors.  The  Agency  published  a  Notice 
of  Data  Availability  (NODA)  on  May  23, 
2001,  making  the  new  information 
pertaining  to  the  foam  industry 
available  for  public  comment  (66  FR 
28408).  The  NODA  included  a  review  of 
the  challenges  facing  the  polyurethane 
spray  foam  industry  and  other  systems 
house  based  applications  (Air  Docket 
A-2000-18,  IV-D-78).  This  review  was 
conducted  by  an  EPA  consultant  who 
was  hired  to  assess  HCFC  foam  sector 
usage  in  the  U.S.  and  determine  the 
technical  viability  of  alternatives  in 
those  applications  (Caleb  Management 
Service  report).  The  Caleb  report  , 

identified  some  technical  hurdles  faced 
by  some  current  HCFC-141b  users  in 
spray  and  pour  foam  applications. 

As  with  other  insulation,  spray  foam 
products  must  meet  product-specific 
standards  which  in  turn  are  cross- 
referenced  into  the  various  building 
codes  operated  across  the  country. 
Technical  considerations  for  final 
products  in  the  spray  and  pour  foam 
sectors  include  thermal  performance, 
durability,  density,  cell  structure  (open 
vs.  closed),  finish,  surface  adhesion,  and 
dimensional  stability  of  the  foam  along 
with  its  ability  to  meet  fire  codes. 
Technical  challenges  that  are  unique  to 
this  sector  are  a  function  pf  the  ambient 
conditions  under  which  spray  (and 
sometimes  pour)  foam  are  applied. 
These  ambient  conditions  result  in  the 
potential  need  for  special  equipment 
and  a  wide  array  of  formulations  to  meet 
different  ambient  conditions  and  the 
variety  of  end-use  applications. 
Extensive  field  trials  are  also  needed  to 


ensure  that  foam  can  be  applied 
properly  and  that  it  will  maintain  its 
structure  and  thermal  insulation  value 
over  time.  Re-formulating  and  testing  is 
typically  done  by  each  systems  house. 
Systems  houses  are  relied  upon  for 
much  of  the  technical  expertise  and 
support  provided  to  on-site  contractors 
and  others  in  the  sector. 

There  are  approximately  15-20  U.S. 
systems  houses  that  formulate  spray 
foam  systems  for  roofing  contractors  and 
other  customers  that  number  in  the 
thousands.  Several  systems  house 
companies  are  large  businesses,  but 
many  are  small  businesses.  Although 
EPA  believes  that  alternatives  to  HCFC- 
141b  are  currently  or  potentially 
available  for  spray  foam  applications, 
some  smaller  systems  houses  may  need 
more  time  to  develop  and  fully  test 
these  next-generation  spray  foam 
alternatives,  especially  for  roofing 
applications  where  durability  over 
multiple  seasons  has  to  be  evaluated. 
Therefore,  by  opening  the  petition 
process  up  to  formulators  of  HCFC- 
141b.  the  Agency  is  providing  the 
smaller  systems  houses  with  flexibility 
so  that  diligent  efforts  can  be  taken, 
where  needed,  to  test  the  next 
generation  products,  meet  building 
codes  and  fire  tests,  and  to  have 
commercially  available  products. 
However,  the  Agency  is  committed  to 
facilitating  the  transition  away  from 
ozone-depleting  compounds  as  quickly 
as  possible.  Timing  is  discussed  in  more 
detail  below. 

Pour  foam  systems  are  also  developed 
by  systems  houses.  Some  pour  foam 
applications  have  thermal  performance 
requirements  similar  to  spray  foam. 
Also,  like  spray  foam  systems,  pour 
foam  products  tend  to  be  sold  in  drums 
or  other  containers  where  the  isocyanate 
is  kept  separate  from  the  blowing  agent 
and  other  ingredients  (systems). 
However,  there  are  some  significant 
distinctions  between  the  two  end-uses. 
For  example,  some  applications  in  these 
sub-segments  are  factory-controlled 
(e.g.,  commercial  refrigeration)  which 
means  greater  potential  for  making  a 
liquid  to  gaseous  transition  or 
implementing  hydrocarbon  alternatives. 
Additionally,  many  pour  foam 
applications  do  not  have  rigorous 
product  requirements  such  as  thermal 
insulation  value,  or  extended  field  tests 
under  ambient  conditions. 

Given  the  broadening  of  the  petition 
process  and  development  of  the  HCFC- 
141b  exemption  allowances,  EPA' 
recognizes  that  some  formulators  may 
petition  the  Agency  for  additional 
HCFC-14lb  in  pour  foam  applications 
because  their  ability  to  use  the  same 
equipment  in  mixing  spray  and  pour 
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formuks  is  central  to  their  operations. 
However,  EPA  does  not  believe  that  the 
technical  constraints  that  arise  from 
product  requirements  and  field 
application  of  spray  foam  also 
necessarily  apply  to  pour  foam    • 
applications.  For  example,  although 
buoyancy  foam  may  demonstrate  very 
similar  application  constraints  and 
concerns  as  spray  foam,  there  is  no 
thermal  requirement  associated  with 
buoyancy  foam,  and  field  trials  of  new 
formulations  over  several  seasons  are 
not  required.  Many  companies  with 
pour  foam  applications  have  already 
made  transitions  from  HCFC-14lb  to 
gaseous  blowing  agents  such  as  HFC- 
134a,  HCFC-22  and  HCFC-22/142b 
blends,  and  liquid  blowing  agents  such 
as  hydrocarbons  and  water. 
Nonetheless,  EPA  will  consider 
petitions  for  pour  foam  and  other 
HCFC-14lb  applications  because, 
within  the  wide  range  of  end-uses,  there 
may  be  HCFC-141b  users  who  currently 
have  technical  constraints  in 
transitioning  from  HCFC-14lb  to  non- 
ozone-depleting  alternatives.  EPA 
believes  that  it  is  appropriate  to  allow 
these  formulators  to  demonstrate  their 
needs.  If  formulators  within  these  or 
other  applications  can  demonstrate  that 
they  have  not  had  access  to  and/or  have 
been  unable  to  fully  implement  ozone- 
friendly  alternatives  to  meet  their 
thermal  or  dimensional  performance, 
flammability  control  or  other  product 
requirements,  and  they  meet  the  criteria 
established  in  §  82.18.  EPA  will  grant  a 
limited  quantity  of  HCFC-141b 
exemption  allowances  for  a  limited 
timej  i 

5.  Information  Supporting  Decision  to 
Expand  the  Petition  Process 

All  of  the  information  can  be  obtained 
through  EPA's  Air  Docket  (see 
Addresses  section  above  for  docket 
contact  info).  Please  refer  to  Air  Docket 
A-98-33  when  seeking  supporting 
documents. 

Allocation  Rule:  Comments  on  the 
space  vehicle/defense  petition  process 
and  other  HCFC-14lb  users'  needs  for 
HCFC-14lb  beyond  January  1,  2003.  Air 
Docket:  A-98-33:  IV-D-07,  IV-D-09, 
IV-D-14,  IV-D-18,  IV-D-26,  IV-D-27, 
lV-D-30,  IV-D-32.  IV-F-03,  IV-F-05, 
IV-G-01,  IV-G-02,  IV-G-03,  IV-G-04. 

SNAP  Rule:  Pre-proposal  letters. 
Comments  to  the  July  11,  2000  SNAP 
proposal  (65  FR  42653),  Notice  of  Data 
Availability  (NODA)  published  on  May 
23  2001  (66  FR  28408)  and  conunents 
to  the  NODA.  Air  Docket:  A-98-33,  IV- 

D-66. 

Other  Correspondence:  The  Agency 

received  a  variety  of  additional 

correspondence  commenting  on  the 


issue  of  the  HCFC-14lb  phaseout  on 
Januar>' 1,  2003,  and  a  possible 
extension  and/or  exemption.  A  specific 
request  for  an  extension  to  the  HCFC- 
141b  phaseout  was  submitted  to  the 
Agency  by  Polythane  Systems,  Inc.  As 
part  of  this  request,  the  commenter 
asserted  that  a  combination  of  factors 
would  prevent  their  company,  as  well  as 
others  in  the  pour  and  spray  foam 
industry,  from  being  able  to  transition 
from  HCFC-141b  by  January  1,  2003. 
These  factors  include  safety  and 
flammability  concerns  and 
unavailability  of  sufficient  test 
quantities  of  alternative  blowing  agents, 
the  need  for  several  years  of  field  testing 
of  new  roof  technologies  to  ensure 
adequate  performance,  and  economic 
and  logistical  constraints  in  accessing 
stockpiled  quantities  of  HCFC-14lb. 
Many  letters  in  support  of  the  Polythane 
Systems,  Inc.  request  were  sent  to  EPA 
by  individual  companies  and 
Congressional  representatives.  Air 
Docket:  A-98-33:  IV-D-35  to  IV-D-64 
and  IV-G-06,  IV-G-07,  IV-G-08,  IV-G- 
09. 


6.  Reason  for  Petition  Process 


Of  the  seven  commenters  to  the 
proposal  who  addressed  continued  use 
of  HCFC-141b,  five  favored  a  broad 
extension  of  the  phaseout  date  for 
HCFC-14lb  until  proven  cost-effective 
alternatives  are  available.  Some 
commenters  suggested  that  HCFC-14lb 
be  phased  out  later  than  2003  and 
suggested  that  2004,  2005,  2020,  or  2029 
be  uie  new  phaseout  date.  Others 
suggested  no  phaseout  date  at  all.  Two 
commenters  indicated  a  preference  for 
granting  an  exemption  to  the  spray  and 
foam  polyurethane  sector  after  January 
1,  2003,  by  providing  allowances 
modeled  after  the  space  vehicle/defense 
allowances  proposed  in  the  July  20, 
2001,  rule. 

In  light  of  these  comments.  EPA 
considered  whether  it  was  appropriate 
to  extend  the  phaseout,  grant  an 
industry-wide  exemption  or  provide  an 
exemption  modeled  after  thf  space 
vehicle/defense  petition  process 
proposed.  After  considering  these- 
options.  EPA  maintains  that  it  is 
inappropriate  to  change  the  January  1, 
2003  phaseout  date  established  in  1993 
or  grant  an  industry-wide  exemption  for 
the  spray/pour  foam  industry.  Within 
the  spray  and  pour  foam  industry  there 
are  disparities  between  those  who  have 
had  access  to  alternatives  and  resources 
to  implement  alternatives  in  a  timely 
fashion  and  those  who  have  faced 
legitimate  technical  hurdles  because 
they  have  not  had  access  to  alternatives. 
Additionally,  there  are  numerous  end- 
use  applications  within  this  industry 


and  HCFC-14lb  may  be  needed  in  some 
applications  and  not  in  others.  EPA 
does  not  believe  it  is  appropriate  to 
provide  an  industr\'-wide  exemption  to 
accommodate  those  specific  companies 
and/or  end-uses  that  may  need  a  limited 
amount  of  HCFC-14lb.  for  a  limited 
time.  Further,  EPA  does  not  believe  an 
industry-wide  exemption  would 
guarantee  that  small  users  with 
technical  constraints  would  have  access 
to  the  HCFC-141b  produced  after 
January  1,  2003,  because  they  would  be 
forced  to  compete  with  other  companies 
for  a  limited  amount  of  HCFC-141b. 
Also,  EPA  believes  that  an  industry- 
wide exemption  limited  to  the  spray 
and  pour  foam  industry  would  not 
provide  for  unforeseen  needs  for  HCFC- 
141b  in  other  sectors.  Finally,  hundreds 
if  not  thousands  of  companies  have 
been  relying  on  the  phaseout  date  for 
HCFC-14lb  for  nearly  10  years  and 
have  made  investments  accordingly. 
EPA  beUeves  that  changing  that  date 
would  be  unfair  to  those  companies 
who  have  invested  in  the  transition  . 
from  HCFC-14lb. 

EPA  believes  that  expanding  the 
petition  process  in  todav's  rule  provides 
access  to  additional  HCFC-141b  beyond 
January  1,  2003  for  legitimate  needs. 


7.  Total  Quantity  for  Exemption 

EPA  proposed  (July  20.  2001)  to  limit 
the  total  quantity  of  the  HCFC-141b 
exemption  per  year  for  space  vehicle  or 
narrow  defense  needs  to  one  (1)  percent 
of  the  aggregate  of  the  U.S.  HCFC-14lb 
baselines.  This  reflected  the  expected 
small  number  of  requests  for  small 
quantities  from  space  vehicle/defense 
uses.  Several  commenters  requested  that 
EPA  state  the  exact  amount  in  order  to 
clarifv  that  their  specific  space  vehicle/ 
defense  needs  could  be  met.  Because 
EPA  is  expanding  the  petition  process 
in  today's  final  rule,  the  Agency  is  not 
adopting  its  proposed  limit  on  the 
amount  of  HCFC-14lb  that  would  be 
available  for  the  space  vehicle/defense 
needs.  The  quantity  provided  will  be 
based  on  the  needs  of  each  petitioner  as 
demonstrated  through  their  petition  (see 
§  82.18).  The  U.S.  obligation  under  the 
Protocol  is  to  control  consumption 
[production  +  import  -  export),  with  a 
■  35  percent  reduction  in  the  HCFC 
consumption  cap  beginning  January  1. 
2004.  EPA  will  not  authorize  quantities 
of  HCFCs  under  the  exemption  process 
that  would  cause  the  U.S.  to  exceed  the 
HCFC  consumption  cap  as  agreed  under 
the  Montreal  Protocol.  If  HCFC-14lb 
requested  in  petitions  exceeds  the 
apiount  available  under  the  cap. 
preference  will  be  given  to  petitioners 
who  can  demonstrate  the  most  vital 
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needs  and  the  available  amount  may  be 
allocated  on  a  pro-rata  basis. 

8.  How  Long  EPA  Will  Continue  To 
Receive/Review  Petitions 

EPA  proposed  to  create  an  exemption 
process  for  the  continued  production  or 
import  of  HCFC-141b  up  to  January  1, 
2010  for  applications  related  to  critical 
space  vehicle  needs  or  narrow  defense 
needs  in  cases  where  alternatives  and 
stockpiled,  recovered  or  recycled 
quantities  are  deemed  to  be  technically 
infeasible  for  use.  EPA  believed  that  this 
was  appropriate  because  the  65  percent 
reduction  in  consumption  required  by 
2010  to  meet  U.S.  obligations  under  the 
Montreal  Protocol  may  preclude 
continued  availability  of  the  space 
vehicle/defense  exemption  beyond 
2010.  In  the  proposal,  EPA  stated  that 
the  availability  of  the  exemption  would 
be  revisited  in  the  rulemaking 
implementing  the  January  1,  2010 
phaseout. 

Space  vehicle/defense  commenters 
agreed  that  the  2010  time  frame  was 
reasonable  as  long  as  EPA  adhered  to 
the  stated  intention  to  revisit  the 
possibility  of  providing  exemptions 
beyond  2010  for  space/vehicle  and 
defense  needs.  Because  these 
commenters  indicated  that  they  may 
need  HCFC-141b  beyond  2010,  EPA  has 
decided  to  withdraw  this  proposed  end- 
date  for  the  petition  process  for  space/ 
vehicle  defense  needs.  Instead,  the 
quantity  that  might  be  granted  for  space 
vehicle/defense  needs  will  be  analyzed 
during  periodic  petition  reviews  in  light 
of  available  amounts  under  the  U.S. 
Protocol  cap.  Although  the  65  percent 
reduction  in  consumption  required  in 
2010  may  preclude  continued 
availability  of  the  space  vehicle/defense 
exemption,  EPA  will  consider  the 
consumption  figures  when  conducting 
case-by-case  reviews  of  HCFC-14lb 
petitions.  Annual  renewals  of  petitions 
will  provide  up-to-date  information  on 
HCFC-14lb  needs  and  EPA  can 
"  compare  continuing  needs  with  the 
current  consumption  figures  to 
determine  whether  it  is  appropriate  to 
renew  exemptions.  This  will  provide 
sufficient  assurance  that  HCFC-141b 
exemptions  will  not  jeopardize  U.S. 
compliance  with  Montreal  Protocol 
requirements. 

Although  there  may  be  additional 
need  for  HCFC-141b  in  space  vehicle 
and  defense  applications  up  to  and 
possibly  beyond  January  1,  2010,  it  is 
unlikely  that  other  petitioners  will  be 
able  to  meet  the  criteria  established 
under  §  82.18  for  more  than  1  year 
beyond  January  1,  2003.  The  only 
industries  which  have  indicated  need 
for  HCFC-14lb  beyond  January  1,  2003. 


are  the  spray  and  pour  sectors  of  the 
foam  industry,  in  particular  small 
systems  houses  that  develop  spray  and 
pour  foam  formulations.  EPA  believes 
that  the  large  part  of  the  spray  and  pour 
foam  sector  will  be  well  into  alternative 
development  by  January  1,  2003. 
Although  there  may  be  continuing 
research  into  new  alternatives,  much  of 
the  work  is  expected  to  be  completed 
over  the  next  year  in  developing 
potential  systems  for  in-house  trials, 
conducting  preliminary  fire  testing  and 
field  testing,  conducting  additional  fire 
testing  to  certify  building  code 
requirements,  and  finally  observing 
field  trials.  Field  trials  could  take  6  to 
12  months  or  more. 

In  anticipation  of  the  HCFC-141b 
phaseout,  systems  houses  have  been 
aggressively  formulating  foam  systems 
and  testing  new  foam  products 
containing  alternatives  to  HCFC-141b. 
Spray  and  pour  foam  products  that  meet 
all  relevant  thermal,  flammability  and 
other  product  requirements  using 
HCFC-141b  alternatives  are 
commercially  available  today,  such  as 
foam  for  garage  and  entry  doors,  picnic 
coolers,  refrigerated  trucks,  marine 
flotation  foam,  and  water  heaters.  EPA 
recognizes  that  many  (or  all)  of  those 
products  were  developed  on  a 
proprietary  basis  and  their  existence 
does  not  imply  that  the  industry  as  a 
whole  has  overcome  all  technical 
hurdles.  However,  EPA  believes  that  the 
current  availability  of  foam  systems 
using  several  HCFC-14lb  alternatives 
supports  the  viability  of  those 
alternatives  and  that  technical 
constraints  will  be  a  function  of  the 
timing  of  commercial  availability  of  the 
alternatives  rather  than  technical 
feasibility  of  the  alternatives.  With  the 
exception  of  HFC-245fa,  all  of  the 
SNAP  approved  alternatives  to  HCFC- 
141b  have  been  commercially  available 
in  sufficient  quantities  for  research  and 
development  for  more  than  5  years. 
Although  HFC-245fa  is  only  now 
becoming  fully  available  on  a 
commercial  scale  from  a  recently 
completed  plant,  EPA  believes  the  spray 
and  pour  foam  industries  have  had 
access  to  sufficient  quantities  of  HFC- 
245fa  for  research,  development,  and 
testing  purposes  since  early  2001  and  in 
many  cases  before.  Therefore,  by  2004, 
EPA  believes  that  most,  if  not  all, 
formulators  in  this  sector  will  have  had 
sufficient  time  to  test  and  implement 
alternatives. 

EPA  believes  all  or  almost  all 
formulators  can  have  fully-approved 
commercially  available  foam  systems 
using  alternatives  by  the  end  of  2004. 
Because  EPA  cannot  anticipate  the 
specific  constraints  of  every  spray  and 


pour  foam  formulator,  EPA  is  not  at  this 
time  establishing  an  end-date  to  the 
petition  process  for  HCFC-14lb 
exemption  allowances.  Instead,  EPA 
will  review  petition  renewals  annually 
to  determine  whether  it  is  appropriate  to 
continue  granting  HCFC-141b 
exemptions  based  on  technical  need.  As 
stated  above,  petition  requests  will  be 
compared  to  current  consumption 
figures  to  ensm-e  that  HCFC-14lb 
exemptions  will  not  jeopardize  U.S. 
compliance  with  Montreal  Protocol 
requirements. 

9.  Information  To  Be  Submitted  in  a 
Petition 

As  proposed,  EPA  requires  that  the 
following  information  be  submitted  by 
petitioners:  (a)  Name  and  address  of 
entity;  (b)  Name  of  contact  person  emd 
phone  and  FAX  number{s),  and  e-mail 
address;  (c)  quantity  (in  kilograms)  of 
HCFC-14lb  needed  for  each  relevant 
control  period,  supported  by 
documentation  about  past  use  for  at 
least  the  previous  three  years;  (d) 
quantities  of  HCFC-14lb,  if  any, 
contained  in  systems  that  were  sold  to 
other  systems  houses  for  at  least  the 
previous  three  years;  (e)  description  of 
markets  and  applications  being  servpd 
by  use  of  HCFC-141b;  (f)  technical 
description  of  processes  in  which 
HCFC-141b  is  being  used;  (g)  technical 
description  of  the  specific  condition{S) 
under  which  the  product  will  be 
applied;  (h)  technical  descriptions  of 
why  alternatives  and  substitutes  are  not 
sufficient  to  eliminate  the  use  of  HCFC- 
141b;  (i)  amount  of  stockpiled  HCFC- 
141b  (on-hand,  taken  title  to,  or 
available  from  a  supplier)  along  with  an 
analysis  showing  why  stockpiled, 
recovered  or  recycled  quantities  are 
deemed  to  be  infeasible  for  use;  (j)  an 
estimate  of  the  number  of  control 
periods  over  which  such  an  exemption 
would  be  necessary;  (k)  description  of 
continuing  investigations  into  and 
progress  on  possible  alternatives  and 
substitutes.  Petitioners  should  indicate 
what  information  they  are  claiming  as 
Confidential  Business  Information. 
Information  claimed  as  confidential  will 
be  treated  in  accordance  with  EPA's 
regulations  on  confidential  business 
information  at  40  CFR  part  2  subpart  B. 
EPA  will  notify  petitioners  of 
deficiencies  and  give  them  an 
opportunity  to  provide  information 
needed  to  fully  complete  the  petition. 
However,  if  petitioners  do  not  respond 
to  EPA's  requests  for  additional 
information  within  15  days  of  the 
request  and  the  petition  remains 
incomplete,  HCFC-14lb  exemption 
allowances  will  not  be  granted. 
Petitioners  should  also  be  aware  that 
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EPA  will  consider  other  available 
information  such  as  the  availability  and 
technical  and  economic  feasibility  of 
stockpiles  and  the  industry-wide 
progress  on  implementing  alternatives 
when  deciding  whether  to  grant 
exemptions. 

Altnough  EPA  is  expanding  the 
petition  process  beyond  space  vehicle/ 
defense  petitioners,  the  Agency  believes 
that  the  items  listed  above  will  provide 
the  information  EPA  needs  to  make 
individual  decisions  on  granting 
additional  HCFC-141b  to  petitioners 
taking  into  account  their  specific 
application.  To  avoid  an  overly 
burdensome  process,  EPA  is  not 
requiring  this  information  to  be 
submitted  in  any  specific  format  nor 
does  EPA  expect  petitioners  to  generate 
new  information.  The  Agency  published 
the  rule  establishing  the  January  1, 
2003,  phaseout  date  in  1993.  Thus, 
HiCFC-14lb  users  should  be  able  to 
demonstrate  that  they  have  been 
engaged  for  some  time  in  the  process  of 
soiu-cing,  testing  and  implementing 
alternatives  in  anticipation  of  the 
phaseout.  Because  of  the  many  years 
that  have  elapsed  since  the  phaseout 
date  was  established,  the  information 
needed  to  address  the  items  above 
should  be  readily  available. 

In  order  to  support  the  quantity  of 
HCFC-141b  requested,  petitioners 
should  submit  information  on  historical 
purchasing.  EPA  is  not  establishing  a 
strict  method  of  determining  historical 
•use.  EPA  will  accept  documentation 
demonstrating  the  petitioner's  HCFC- 
141b  use  covering  3  years  or  more.  For 
example,  petitioners  may  submit 
existing  copies  of  piirchasing  receipts  or 
company  records  to  support  their 
petition  request.  This  information  will 
allow  EPA  to  determine  whether  the 
total  amount  of  HCFC-141b  requested 
after  2003  is  reasonable.  If  the  amount 
requested  differs  significantly  from  the 
amount  historically  purchased, 
{jetitioners  should  provide  a  detailed 
explanation  for  the  discrepancy. 

A  description  of  the  markets  and 
applications  being  served  by  use  of 
HCFC-14lb  should  include  a 
description  of  where  the  chemical  is 
used  (i.e..  foam  blowing  agent,  solvent) 
and  why  it  provides  benefits  in  the 
specific  application.  Petitioners  will 
also  have  to  provide  technical 
descriptions  of  processes  in  which 
HCFC-141b  is  being  used.  For  example, 
if  a  petitioner  is  requesting  HCFC-141b 
for  a  polyurethane  foam  system,  the 
petitioner  must  identify  whether  it  is  a 
spray  or  pour  foam  process  and  the 
application  [e.g..  roofing,  tank  and  pipe 
insulation).  If  a  petitioner  is  requesting 
HCFC-14lb  for  multiple  processes  and 


applications,  the  petitioner  must 
identify  the  amount  of  HCFC-14lb  that 
is  being  requested  for  each  process  and 
application.  EPA  believes  this 
information  is  necessary  to  assess  the 
technical  needs  and  demands  of  specific 
processes  and  applications.  For 
example,  EPA  may  approve  a 
petitioner's  request  for  HCFC-14lb  to  be 
used  in  spray  roofing  applications,  but 
deny  the  same  petitioner's  request  for 
HCFC-141b  in  a  non-insulating  pour 
foam  application. 

In  order  for  EPA  to  assess  the  merits 
of  each  petition,  petitioners  will  need  a 
technical  description  of  why 
alternatives  and  substitutes  are  not 
sufficient  to  eliminate  the  use  of  HCFC- 
141b.  Petitioners  should  indicate  what   . 
technical  constraints  have  prevented 
them  from  obtaining  or  implementing 
their  preferred  alternative.  For  example, 
if  building  or  fire  codes  have  not  yet 
been  met  with  existing  products 
petitioners  should  provide  evidence  of 
tests  demonstrating  that  these  standards 
can  not  be  met  using  alternatives. 
Petitioners  must  also  explain  why 
stockpiled,  recovered  or  recycled 
quantities  are  not  feasible  (e.g., 
technical  or  economic  constraints)  or 
are  unavailable.  Petitioners  should 
provide  evidence  supporting  this 
explanation.  For  example,  technical 
constraints  could  include  unavailability 
of  HCFC-141b  stockpiles  that  meet 
quality  specifications  because  of 
contamination.  Economic  constraints 
could  include  unavailability  of  HCFC- 
141b  stockpiles  at  prices  that  would  not 
put  an  undue  financial  hardship  on  the 
petitioner.  Evidence  that  stockpiled 
HCFC-141b  is  simply  unavailable  could 
consist  of  letters  from  suppliers 
indicating  that  stockpiled  HCFC-14lb  is 
unavailable  or  phone  logs  of  inquiries 
made  on  the  availability  of  stockpiled 
HCFC-14lb  (including  the  person 
contacted  and  the  date  of  the 
conversation). 

In  order  for  EPA  to  project  potential 
future  needs  and  assess  the  progress  of 
each  company  in  implementing 
alternatives,  petitioners  must  estimate 
the  number  of  control  periods  over 
which  they  will  continue  to  need 
HCFC-14lb.  The  estimate  must  be 
based  on  a  detailed  description  of  past 
investigations  into  possible  alternatives 
and  substitutes  and  a  timeline  of  future 
efforts  dnd  activities  to  research  and  test 
alternatives.  The  detailed  description  of 
the  efforts  made  by  each  petitioner  to 
acquire,  test,  and  implement 
alternatives  is  a  critical  item  required  in 
each  petition.  Petitioners  must  submit  a 
list  of  alternatives  considered, 
purchased  or  sampled  along  with  the 
dates  purchased  and  copies  of  receipts 


verifying  that  information.  The 
petitioner  must  also  submit  a  summary 
of  their  in-house  development  program, 
including  summaries  of  all  relevant  test 
results  and  their  significance  to  the 
petitioner's  subsequent  decision-making 
and  selection  of  a  preferred 
alternative(s).  Full  supporting  test  data 
and  relevant  certificates  must  be  made 
available  on  request.  This  includes  in- 
house  tests  (e.g.  preliminary  burn  tests 
for  foam  applications)  and  final  product 
tests  conducted  by  accredited 
organizations  such  as  Underwriter's 
Laboratorj'  or  Factory  Mutual  in  order  to 
determine  whether  products  meet 
applicable  codes.  If  a  petitioner  has 
made  good  faith  efforts  to  test  and 
implement  their  preferred  alternatives 
and  they  can  demonstrate  that  they  are 
not  yet  in  a  position  to  transition  away 
from  HCFC-14lb  for  legitimate  reasons 
(e.g.,  no  access  to  stockpiles),  EPA  will 
likely  approve  their  request  for 
additional  HCFC-141b.  If  a  petitioner 
cannot  demonstrate  that  past  efforts 
have  been  made  to  pursue  and 
implement  alternatives.  EPA  will  likely 
deny  the  petition. 

10.  Deadline  for  Submitting  Petitions 

A  person  seeking  an  exemption  for 
the  production  and  import  of  HCFC- 
141b  under  §  82.15  would  need  to 
submit  a  petition  for  the  exemption 
under  §  82.18.  Although  EPA  proposed 
that  petitions  would  be  due  on  July  1 . 
2002,  this  date  is  no  longer  appropriate 
due  to  the  timing  of  publication  of  this 
final  rule.  Although  several  space 
vehicle/defense  commenters  suggested 
that  EPA  allow  petitioners  to  submit 
petitions  up  to  six  months  after  the  date 
of  final  publication  of  this  rule,  that 
would  no  longer  provide  sufficient  time 
for  EPA  to  receive  and  review  petitions 
and  grant  exemptions  in  light  of  the 
January  1,  2003,  phaseout  date  for 
HCFC-14lb.  Therefore,  EPA  has 
decided  to  accept  petitions  for  the  2003 
control  period  for  up  to  90  days  after  the 
date  of  publication  of  this  rule  although 
petitions  received  within  the  first  30 
days  will  be  given  primary 
consideration  for  an  exemption.  EPA 
believes  it  is  important  to  establish  a 
fixed  date  for  submission  of  petitions  in 
order  to  process  petitions  in  a  timely 
manner  while  giving  the  petitions  due 
consideration  and  ensuring  that  EPA 
meets  requirements  established  under 
the  Montreal  Protocol.  Those  who 
submit  after  30  days,  but  before  90  days, 
are  more  at  risk  of  denial  en  the  grounds 
that  additional  allocations  would 
jeopardize  compliance  with  the  limits 
established  under  the  Montreal 
Protocol.  Because  most  of  the 
information  needed  to  support  a 
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petition  should  be  readily  available, 
EPA  believes  30  days  allows  sufficient 
time  for  petitioners  to  provide  the 
information  requested  and  collect  and 
compile  supporting  documentation.  In 
subsequent  years,  the  Agency  will 
accept  petition  renewals  on  or  before 
October  31st  of  the  control  period  for  an 
exemption  for  the  next  control  period. 
This  is  explained  in  more  detail  below. 
Although  EPA  may  request  additional 
information  from  petitioners  after  these 
deadlines,  the  Agency  will  not  consider 
petitions  filed  after  these  dates  or 
entertain  requests  for  more  HCFC-141b 
•  than  was  requested  in  original  petitions 
and/or  subsequent  renewals. 

1 1 .  Length  of  Review  Process 

EPA  proposed  a  90-day  review  period 
for  the  space  vehicle/ defense  petitions. 
In  this  final  rule,  EPA  is  adopting  a 
maximum  21  business  day  review 
period  for  all  HCFC-141b  exemption 
petitions  in  order  to  expedite  the  review 
process  and  award  the  HCFC-141b 
exemption  allowances  to  the  petitioners 
in  a  reasonable  amount  of  time.  Within 
21  business  days.  EPA  will  review  each 
petition  and  determine  the  amount  of 
HCFC-141b  that  will  be  granted  to  each 
petitioner  for  the  specified  control 
period.  If  more  information  is  needed, 
EPA  will  contact  the  applicant  and 
specify  the  necessary  information.  EPA 
will  consider  the  merits  of  each 
individual  petition  and  industry-wide 
data  on  the  availability  and  viability  of 
alternatives.  EPA  retains  the  right  to 
disallow  HCFC-141b  exemption 
allowances  based  on  information 
received  regarding,  inter  alia,  fraud, 
misrepresentation,  inconsistency  with 
Articles  and  Decisions  under  the 
Montreal  Protocol,  inconsistency  with 
the  CAA  Amendments  of  1990,  or  other 
reasons  related  to  human  health  and  the 
environment. 

12.  Notification  of  Petitioners 

To  allocate  HCFC-141b  exemption 
allowances,  EPA  will  send  an  e-mail  or 
letter  to  the  petitioner  identifying  the 
total  amount  of  newly  produced  or 
imported  HCFC-141b  that  may  be 
acquired  within  the  control  period  by 
allocating  HCFC-141b  exemption 
allowances  in  this  amount.  This  same 
letter  will  be  placed  in  EPA's  Air  Docket 
A-98-33  with  the  total  amount  of  the 
allowance  redacted  in  order  to  protect 
the  business  interests  of  the  petitioner. 
If  EPA  decides  not  to  grant  the  request 
for  any  of  the  reasons  stated  in  §  82.18, 
EPA  will  issue  an  objection  letter 
disallowing  the  request  which  will 
include  the  reasons  for  the  decision. 
Within  ten  working  days  after  receipt  of 
the  objection  letter,  the  requestor  may 


file  a  one-time  appeal,  with  supporting 
reasons.  EPA  may  affirm  the  objection 
or  grant  allowances,  as  she/he  finds 
appropriate  in  light  of  the  available 
evidence.  If  no  appeal  is  taken  by  the 
tenth  day  after  receipt  of  the  objection 
letter,  the  disallowance  will  be  final  on 
that  day. 

13.  How  HCFC-141b  Exemption 
Allowances  Will  Be  Expended 

Once  HCFC-141b  exemption 
allowances  have  been  granted,  the 
petitioner  must  find  a  supplier  of 
HCFC-14lb.  Holding  HCFC-14lb 
exemption  allowances  for  production  or 
import  does  not  imply  or  mandate 
production  or  import;  each  user  must 
locate  a  willing  supplier  and  negotiate 
supply.  The  petitioner  must  locate  a 
supplier  and  send  a  letter  to  the 
producer/importer  indicating:  (1)  Total 
quantity  of  allowances  held;  (2)  quantity 
of  allowances  expended  to  date;  (3) 
quantity  of  allowances  requested;  and 
(4)  a  written  verification  that  the  HCFC- 
141b  to  be  manufactured  is  for  the 
express  purpose  of  meeting  the  HCFC- 
141b  exemption  needs.  In  addition,  the 
petitioner  must  attach  a  copy  of  the  EPA 
letter  indicating  total  HCFC-14lb 
exemption  allowances  allocated  to 
them.  If  the  quantity  requested  does  not 
exceed  remaining  allowances  (total 
quantity  of  allowances  held  minus 
quantity  of  allowances  expended  to 
date),  the  producer/importer  may  fill  the 
request. 

14.  Transfer  of  HCFC-14lb  Exemption 
Allowances  or  Carryover  into 
Subsequent  Control  Periods 

HCFC-141b  exemption  allowances 
are  not  transferable  between  petitioners 
or  in  a  chemical-to-chemical  trade  with 
other  HCFCs.  Unexpended  HCFC-141b 
exemption  allowances  cannot  be  carried 
over  into  subsequent  control  periods. 
Unexpended  HCFC-141b  allowemces 
expire  at  the  end  of  the  control  period 
for  which  they  were  allocated.  If  there 
are  needs  beyond  the  control  period  for 
which  the  HCFC-141b  was  allocated, 
petitioners  may  renew  their  request  for 
HCFC-141b  exemption  allowances  for 
the  next  control  period  as  described 
below. 

15.  Transfer  of  HCFC-14lb  Exemption 
Allowances  in  an  Acquisition 

EPA  does  not  want  to  attach  value  to 
the  allowances  and  provide  an 
economic  incentive  for  companies  to 
petition  the  Agency  for  HCFC-14lb 
exemption  allowances.  Allowances  are 
issued  on  the  basis  of  need.  Therefore, 
if  a  company  (the  acquirer)  acquires 
another  company  (the  acquiree)  that 
holds  HCFC-141b  exemption 


allowances,  the  acquirer  must  submit  a 
renewal  petition  to  EPA.  The  HCFC- 
-141b  exemption  allowances  held  by  the 
acquiree  disappear  with  the  purchase  of 
the  acquiree.  The  petition  must  justify 
why  the  acquirer  does  not  possess  the 
technical  capability  or  does  not  have 
access  to  adequate  stockpiles  to  meet 
the  needs  of  the  newly  acquired 
customers  and  in  turn  requires  the 
HCFC-14lb  exemption  allowances. 
Lack  of  technical  capability  means  the 
company  has  not  already  developed  and 
tested  alternative  formulations  for  the 
same  markets  to  meet  same  or  similar 
technical  requirements.  The  acquirer 
should  submit  the  petition  at  the  time 
of  the  acquisition  of  the  other  company 
holding  the  HCFC-14lb  exemption 
allowances,  provide  the  necessary 
documentation  confirming  the 
acquisition,  and  follow  the  requirements 
listed  for  a  renewal  petition  pursuant  to 
§  82.18.  EPA  will  review  the  petition 
within  21  business  days  and  inform  the 
acquirer  of  the  decision  in  a  letter. 

16.  Reporting  and  Recordkeeping 
Requirements 

To  facilitate  accurate  tracking  of 
exempted  HCFC-141b  production  and 
use,  EPA  proposed  three  levels  of 
reporting.  First,  EPA  proposed  that  the 
petitioner  would  report  quarterly  to  EPA 
on;  The  type  of  product  made  with  or 
containing  HCFC-14lb;  the  specific 
application  of  the  product;  the  quantity 
of  HCFC-14lb  used  or  contained  in  the 
product;  and  the  identity  of  the 
manufacturer  of  the  product.  Second, 
EPA  proposed  that  the  formulator  of  the 
foam  or  cleaning  product  submit 
information  quarterly  to  EPA 
delineating  the  quantity  of  HCFC-14lb 
received;  the  quantity  of  HCFC-141b 
used  or  contained  in  the  product;  the 
identity  of  the  producer  or  importer 
supplying  the  HCFC-14lb;  the  identity 
of  the  recipient  of  the  product  made 
with  or  containing  HCFC-141b;  and  the 
quantity  of  HCFC-141b  used  or 
contained  in  the  product  sent  to  the 
recipient.  Finally,  EPA  proposed  that 
the  HCFC-14lb  manufacturer  or 
importer  would  report  to  EPA,  on  a 
quarterly  basis,  the  total  amount  of 
HCFC-14lb  produced  to  provide  for 
exemptions.  EPA  believed  that  it  was 
appropriate  to  require  reporting  from 
the  point  of  origin  to  the  final  end  use 
of  HCFC-14lb  in  order  to  ensure  that 
newly  produced/imported  HCFC-14lb 
was  used  for  specific  exempted 
purposes  to  meet  the  needs  identified  by 
petitioners  and  that  quarterly  reporting 
at  all  three  levels  would  facilitate  EPA's 
tracking  of  consumption  figures  and 
compliance  with  the  HCFC  cap. 
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Several  commenters  believed  that  the 
proposed  reporting  requirements  as 
outlined  above  would  be  overly 
burdensome.  These  commenters 
suggested  that  EPA  should  establish 
annual  reporting  requirements  and 
allow  45  days  to  prepare  information 
consistent  with  the  class  I  reporting 
system.  One  commenter  suggested  EPA 
should  grant  broad  exemptions  without 
imposing  any  reporting  or  ongoing 
pwtitioning  obligations.  The  Agency 
maintains  that  reporting  is  necessary  in 
order  for  the  Agency  to  track  HCFC- 
141b  production  and  use.  EPA  modified 
the  proposed  requirements  to  reduce  the 
number  of  entities  reporting,  the  amount 
of  information  reported,  and  the 
frequency  of  reporting  for  petitioners. 
EPA  is  also  increasing  the  number  of 
days  provided  to  prepare  reports. 

In  today's  final  action,  EPA  is  only 
requiring  petitioners  and  chemical 
manufacturers/importers  to  report 
HCFC-141b  acquisition  and  production/ 
import.  Petitioners  are  required  to 
provide  semi-annual  reports  of  total 
quantities  of  HCFC-141b  received  to 
date  within  the  same  control  period  and 
the  name  of  the  supplier  of  HCFC-141b. 
Reports  are  due  30  days  after  the  second 
quarter  (July  31st)  and  30  days  after  the 
fourth  quarter  (January  31st  of  the 
subsequent  year).  Commenters 
suggested  that  reporting  be  conducted 
on  an  annual  basis  consistent  with  class 
I  reporting.  EPA  notes  that  this  is  an 
inaccurate  description  of  class  I 
reporting  requirements.  In  the  class  I 
system,  reports  must  be  filed  quarterly. 
Consistent  with  the  class  I  reporting 
system,  EPA  is  finalizing  the  proposed 
quarterly  reporting  scheme  for  chemical 
manufacturers/importers.  Chemical 
manufacturers/importers  must  report 
the  amount  of  HCFC-14lb  produced  or 
imported  for  exemptions  and  submit 
copies  of  HCFC-141b  requests  with 
their  quarterly  class  II  reports  within  30 
days  of  the  end  of  each  quarter. 

Petitioners  must  maintain  records  for 
three  years.  Records  include:  petitions 
with  supporting  documentation;  EPA 
letter  allocating  HCFC-14lb  exemption 
allowances;  requests  for  production/ 
importation  of  HCFC-141b;  written 
verification  that  the  HCFC-141b 
purchased  is  for  the  express  purpose  of 
meeting  the  HCFC-14lb  exemption 
needs;  HCFC-14lb  purchasing  receipts; 
and  sales  receipts  for  HCFC-141b 
products  sold. 

i7.  Renewal  of  Requests  for  HCFC-14lb 
Exemption  Allowances  Beyond  the  First 
Control  Period 

I  Although  EPA  proposed  that  HCFC- 
l41b  exemptions  for  space  vehicle/ 
defense  be  updated  every  three  years  via 


submission  of  an  updated  report,  the 
Agency  has  decided  to  allocate  HCFC- 
141b  exemption  allowances  for  one-year 
intervals.  If  a  petitioner  seeks  additional 
HCFC-141b  and  believes  they  still  meet 
the  criteria  established  under  §82.18  of 
this  final  rule,  EPA  will  evaluate 
renewal  petitions  on  an  annual  basis.  To 
apply  for  renewal  of  HCFC-141b 
exemption  allowances,  petitioners  must 
submit  a  petition  by  October  31st  of  the 
year  preceding  the  year  for  which  the 
HCFC-141b  is  requested.  The  petition 
need  only  include  updated  information. 
Petitioners  will  not  be  required  to 
submit  information  previously 
submitted  to  the  Agency.  The  update 
should  indicate  the  following:  whether 
the  entity  has  found  no  viable  substitute 
and  will  need  to  extend  their  exemption 
for  the  next  control  period;  why  the 
entity  believes  no  alternatives  are  viable 
for  their  application;  and  a  detailed 
description  of  continuing  investigations 
into  and  progress  on  possible 
alternatives  and  substitutes.  Although 
the  EPA  believed  the  3-year  period  was 
appropriate  for  space  vehicle/defense 
needs,  today's  expanded  petition 
process  allows  for  users  who  may  not 
meet  the  criteria  established  under 
§  82.18  for  more  than  one  year. 
Therefore,^  EPA  will  consider  petitions 
emd  renewals  on  an  annual  basis  in 
order  to  determine  continued  need  for 
HCFC-141b.  Although  this  process  is 
more  burdensome,  the  Agency  believes 
annual  reviews  will  more  accurately 
reflect  ciurent  technical  needs  of  all 
petitioners  including  space  vehicle/ 
defense  petitioners.  EPA  will  continue 
to  evaluate  this  periodic  review  cycle 
and  the  associated  burden  to  assess 
whether  it  might  be  changed. 

EPA  will  conduct  no  more  than  a  21- 
day  review  of  the  renewal  request.  If  the 
petitioner  meets  the  criteria  established 
under  §  82.18  and  providing  the  HCFC- 
141b  exemption  allowances  do  not 
jeopardize  U.S.  compliance  with 
Montreal  Protocol  and  CAA 
requirements,  EPA  will  allocate  HCFC- 
141b  exemption  allowances  for  the  next 
control  period.  Furthermore,  a 
petitioner  who  does  not  apply  for  the 
HCFC-14lb  exemption  in  2003  can 
submit  a  petition  by  October  31st  for  an 
exemption  in  2004.  In  that  case,  the 
petition  would  be  a  full  petition 
following  the  information  requirements 
spelled  out  in  §82.18. 

18.  Penahies  for  Exceeding  HCFC-141b 
Exemption  Allowances 

Any  petitioner  and/or  chemical 
manufacturer/importer  who  knowingly 
orders  production  or  import,  or 
produces  or  imports,  in  excess  of  the 
quantity  of  unexpended  HCFC-14lb 


exemption  allowances  held  by  the 
petitioner  may  be  fined  up  to  $27,500 
per  kilogram  of  HCFC-141b  produced/ 
imported  above  total  quantity  of  HCFC- 
141b  exemption  allowances  held.  EPA 
may  inspect  facilities  to  verify  that 
information  provided  in  a  petition  is 
accurate  and  to  review  records  to  ensure 
compliance.  The  fine  for  not  complying 
with  recordkeeping  requirements  is  up 
to  $27,500  per  day,  per  violation. 

19.  Criteria  for  Approval/Disapproval 

EPA  may  grant  HCFC-141b 
exemption  allowances  if  the  Agehcy 
determines  the  allowances  are  necessary 
to  maintain  either  safety,  operational  or 
technical  viability. 

EPA  may  decide  not  to  grant  HCFC- 
141b  exemption  allowances  if  the 
Agency  determines: 

(A)  The  needs  can  be  met  by  the  use 
of  a  substance  other  than  HCFC-141b; 

(B)  It  is  technically  and  economically 
feasible  to  use  existing  supplies  of 
HCFC-14lb; 

(C)  There  is  evidence  of  fiaud  or 
misrepresentation; 

(D)  Approval  of  the  allowances  would 
be  inconsistent  with  the  Montreal 
Protocol  or  Decisions  of  the  Parties: 

(E)  Approval  of  the  allowances  would 
be  inconsistent  with  the  Clean  Air  Act 
Amendments  of  1990; 

(F)  There  is  an  inadequate 
demonstration  of  efforts  undertaken  to 
research  and  implement  alternatives;  or 

(G)  Approval  of  the  allowances  may 
reasonably  be  expected  to  endanger 
human  health  or  the  environment. 

20.  Other  Limitations  to  Approval  of 
Petitions 

In  addition  to  constraints  due  to 
overall  HCFC  consumption  limits, 
petitioners  should  be  aware  of  other 
requirements  that  will  limit  EPA's 
ability  to  continue  granting  exemptions 
beyond  2010.  Section  605  of  the  CAA 
contains  certain  constraints  on  use, 
production,  and  consumption  of  HCFCs 
beginning  in  2015.  In  addition,  CAA 
section  605(b)(2)  prohibits  production  of 
class  II  controlled  substances  on  or  after 
January  1,  2030.  These  constraints  are 
discussed  in  more  detail  in  the  proposal 
(66  FR  38082). 

F.  How  Were  the  Baselines  Established? 

Section  601(2)  of  the  CAA  states  that 
EPA  may  select  "a  representative 
calendar  year"  to  serve  as  the  baseline 
for  allowance  allocations  for  HCFCs. 
EPA  believes  that  because  it  is 
allocating  to  entities  that  have  very 
different  production  and  import 
histories,  no  one  year  was  representative 
for  all  companies.  EPA  believes  that 
selecting  only  one  year  would 
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disadvantage  many.  EPA  believes  that 
by  not  selecting  a  year  after  1997  it  will 
avoid  creating  an  uneven  playing  field 
that  skews  allocations  to  those 
companies  with  ample  resources  and 
good  access  to  information.  As  a  result, 
EPA  proposed  allocating  allowances  to 
every  company  based  on  their 
individual  highest  ODP-weighted 
consumption  among  the  years  1989.  and 
1994  through  1997.  More  information 
on  why  EPA  selected  these  particular 
years  is  contained  in  the  proposal  (66 
FR  38071).  EPA  believes  that  selecting 
the  year  of  highest  activity  for 
individual  companies  over  a  range  of 
years  creates  less  of  a  disadvantage  to 
the  industry  and  the  HCFC  market  as  a 
whole  than  selecting  a  single  year. 

Many  of  the  sixteen  commenters  were 
either  concerned  about  adequate  future 
supplies  for  their  industries  or 
maximum  market  share  for  HCFCs  with 
later  phaseoflt  dates.  Two  commenters 
generally  supported  the  years  selected 
by  EPA  but  felt  these  years  might  not 
adequately  serve  future  demand.  The 
remainder  objected  to  the  inclusion  of 
1989,  believed  that  only  1997  would  be 
the  most  representative  of  the  market,  or 
felt  that  none  of  those  years  were 
representative  and  only  the  "most 
recent"  year  would  serve.  Two 
commenters  agreed  with  EPA  that 
selecting  any  year  from  1998  on  would 
create  a  windfall  for  those  who 
increased  their  activity  after  a  series  of 
stakeholder  meeting  discussing  the 
impending  allowance  allocation  system. 
Three  commertters  requested  that  EPA 
ensure  the  accuracy  of  the  allocation 
figures  before  finalizing  the  proposed 
rule.  Two  producers  proposed  allowing 
companies  to  select  another  year  besides 
their  highest  consumption  year.  Th6y 
stated  that  it  would  allow  the  company 
a  better  mix  of  HCFCs  for  their  market 
and  perhaps  benefit  the  environment  or 
the  rest  of  the  market  if  the  difference 
in  allowances  were  reallocated. 

EPA  agrees  with  commenters  that  the 
future  evolution  of  the  HCFC  market 
requires  an  allocation  different  than 
proposed  and  for  that  reason  is  only 
apportioning  allowances  at  this  time  for 
the  most  ozone-depleting  HCFCs 
(HCFC-141b,  HCFC-22  and  HCFC- 
142b).  In  addition,  EPA  is  committed  to 
monitoring  future  HCFC  market  demand 
and  may  consider  future  changes  to 
allowance  allocations  through  future 
notice  and  comment  rulemaking. 

EPA  tried  to  ensure  the  accuracy  of 
the  consumption  figures,  especially 
those  for  small  businesses,  by  verifying 
database  records  against  the  paper 
records  submitted  by  the  pertinent 
company.  In  many  cases  this  involved 
painstakingly  correlating  revisions  to 


reporting  forms  sent  in  a  year  later  than 
the  original  report. 

EPA  understands  the  concern  of  those 
who  believed  that  a  fixed  allocation  will 
not  fully  address  future  market 
demands.  EPA  believes  that 
incorporating  a  high  degree  of  flexibility 
in  the  transfers  of  allowances,  especially 
its  decision  not  to  group  HCFCs  and 
restrict  transfers  to  those  within  the 
same  group,  will  assist  in  responding  to 
market  decisions  and  trends.  The  ability 
to  import  used  HCFCs  and  to  use 
stockpiled  material  after  the  phaseout 
dates  are  other  factors  that  will  likely 
avoid  significant  disruption  of  use. 
Finally,  today's  action  apportions  each 
company  a  quantity  of  allowances  that 
exceeds  its  historical  activity  because  of 
the  pro-rating  up  to  the  U.S.  cap. 
thereby  further  addressing  concerns 
about  a  shortage  in  supply.  As  discussed 
above.  EPA  intends  to  continue  to 
monitor  the  market  trends  as  more  users 
transition  to  less  ozone-depleting 
HCFCs  and  more  non-ozone-depleting 
alternatives  become  available. 

With  today's  action.  EPA  is  assigning 
individual  consumption  baseline  years 
to  each  company  by  selecting  its  highest 
ODP-weighted  consumption  year  from 
among  the  years  1994.  1995.  1996.  and 
1997.  EPA  is  also  assigning  individual 
production  baseline  years  to  each 
company  by  selecting  its  highest  ODP- 
weighted  production  year  from  among 
the  years  1994.  1995.  1996.  and  1997. 
EPA's  decision  to  remove  1989  from  the 
range  of  years  for  the  selection  of 
consumption  and  production  baselines 
was  based  on  reassessments  after 
numerous  commenters  indicated  the 
marked  difference  between  the  HCFC 
market  in  1989  versus  the  more  recent 
evolving  HCFC  market.  The  mix  of 
HCFCs  being  produced  in  1989  would 
markedly  constrain  the  market  and  its 
participants  compared  to  the  more 
recent  mix  of  HCFCs  needed  to  support 
current  uses.  Allowance  holders  to 
which  EPA  proposed  to  grant 
allowances  for  their  1989  activity  as 
their  best  consumption  year  will  receive 
their  best  consumption  year  from  among 
1994,  1995,  1996,  and  1997.  By  not 
establishing  baselines  in  this  action  for 
the  HCFCs  with  relatively  low  ozone 
depleting  potential,  EPA  is  preserving 
more  flexibility  for  companies  whose 
mix  of  HCFCs  is  currently  in  flux.  In 
addition,  companies  that  wish  to  obtain 
allowances  for  different  HCFCs  may 
take  advantage  of  the  transfer 
provisions.  EPA  proposed  an  exception 
to  its  policy  to  not  use  1998  or  later 
years  as  part  of  a  company's  baseline  in 
an  effort  to  assist  small  businesses  in  the 
HCFC  market  who  might  not  have  been 
familiar  with  EPA's  plans  to  develop  an 


allowance  system  for  HCFCs.  EPA 
proposed  granting  available  HCFC 
consumption  allowances  to/late  entrants 
into  the  import  market  that  met  certain 
conditions:  (1)  The  HCFC  market  is  their 
primary  source  of  business  income;  (2) 
they  began  importing  HCFCs  after  the 
end  of  1997  but  before  the  publication 
of  the  ANPRM  on  April  5,  1999,  and  (3) 
they  accurately  reported  all  relevant 
required  quarterly  import  information  to 
EPA  prior  to  the  publication  date  of  the 
NPRM,  July  20,  2001. 

EPA  received  eight  comments  on 
granting  available  HCFC  allowances  to 
late  entrants.  Two  producers  and  one 
importer  opposed  the  proposal.  They 
believed  that  companies  that  failed  to 
take  the  trouble  to  know  and  comply 
with  the  rules  to  report  HCFCs  should 
not  be  rewarded  with  allowances  and 
that  the  proposal  was  an  attempt  to 
artificially  create  a  basis  for  allocation. 
The  third  criterion  listed  above  is 
intended  to  ensure  that  companies  are 
not  rewarded  for  a  failure  to  file 
required  reports.  In  addition.  EPA 
believes  that  compliance  with  reporting 
requirements  does  not  automatically 
deliver  information  about  additional 
regulations  under  consideration.  EPA 
also  believes  that  small  businesses  may 
have  been  disadvantaged  regarding  the 
changeable  nature  of  regulations  and  the 
need  for  monitoring  the  Federal 
Register  for  notices  of  proposed 
regulations. 

One  commenter  stated  that  opening 
up  1998  as  a  baseline  year  for  new 
entrants  justified  including  that  year  for 
all  companies  receiving  baseline 
allowances.  EPA  does  not  equate  late 
entrants  with  companies  that  were 
notified  about  and/or  attended  the 
stakeholder  meetings.  The  companies 
that  were  notified  of  or  attended 
stakeholder  meetings  in  early  1998  were 
given  information  about  how  EPA 
would  establish  HCFC  baselines. 
Immediately  following  these  meetings, 
several  companies  significantly 
increased  their  production/imports. 
Because  late  entrants  were  not  actively 
participating  in  the  HCFC  market  in  the 
early  and  mid-1990s  they  were  therefore 
presumably  unaware  of  the  baseline- 
setting  procedures  being  considered  by 
EPA.  As  a  result  of  their  late  entrance 
into  the  HCFC  market  there  are  fewer 
years  from  which  EPA  can  make  a 
baseline  determination  than  for 
companies  with  an  established  history 
in  the  HCFC  market. 

The  remaining  five  commenters,  made 
up  of  users  of  HCFCs  and  trade 
associations,  were  mainly  concerned 
that  after  late  entrants  received  their 
allocations,  any  allowances  left  be 
reallocated  to  the  rest  of  the  field  to 
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avoid'  a  shortfall  in  the  supply  of 
HCFCs.  With  today's  action.  EPA  is  in 
fact  pro-rating  historical  levels  and 
allocating  additional  allowances  up  to 
the  U.S.  cap  after  the  late  entrants 
receive  their  allocations  to  address 
concerns  about  a  shortfall  in  supply. 

One  commenter  requested  a  definition 
of  "primary  source"  regarding  the 
source  of  income  from  HCFCs  for  late 
entrants.  EPA  believes  that  if  a  company 
is  obtaining  80  percent  or  more  of  its 
business  income  from  the  HCFC  market, 
then  the  HCFC  market  is  that  business" 
"primary  source"  of  income.  EPA  is 
granting  available  allowances  to  late 
entrants  subject  to  the  conditions 
discussed  above.  One  late  entrant 
submitted  the  required  documentation 
demonstrating  that:  (1)  They  began 
importation  of  HCFCs  in  March  1999 
after  formation  in  February  1999;  (2) 
they  accurately  reported  all  relevant 
required  quarterly  import  information  to 
EPA  prior  to  the  publication  date  of  the 
NPRM.  July  20,  2001;  and  (3)  their 
refrigerant  imports  represented  96 
percent  of  their  gross  refrigerant 
volume.  In  addition  to  meeting  the 
criteria  stated  above,  this  company  also 
demonstrated  that  they  are  a  woman- 
owned,  small  and  disadvantaged 
business  enterprise;  and  although  aware 
of  regulatory  requirements  regarding  the 
importing  of  refrigerant,  they  were 
unaware  of  the  impending  ANPRM, 
April  5,  1999.  The  allowances  allocated 
to  this  late  entrant  are  included  in  the 
list  of  consumption  allowance  holders 
in  this  document. 

The  list  of  consumption  allowance- 
holders  in  this  document  includes  an 
importer  that  did  not  appear  in  the 
NPRM.  This  importer  was  in  the  market 
during  the  years  1994,  1995, 1996.  and 
1997  but  EPA  requested  additional 
information  in  order  to  verify  the  import 
records  prior  to  publication  of  the 
NPRM.  EPA  did  not  receive  this 
company's  documentation  in  time  to 
verify  the  data  and  assign  them  a 
baseline  in  the  NPRM.  Subsequent  to 
publication  of  the  NPRM  the  requisite 
information  was  submitted  and  verified 
by  EPA.  Based  on  this  information,  EPA 
is  establishing  baseline  allowances  for 
this  company  with  today's  action. 

G.  Will  I  Be  Able  to  Transfer 
Allowances? 

EPA  proposed  processing  all  transfers 
of  allowances  within  three  working  days 
from  when  EPA  receives  an  e-mail  or 
fax  or  a  written  request  for  an  inter- 
poUutant  or  inter-company  transfer. 
EPA  will  send  a  reply  showing  the  new 
balance  of  unexpended  allowances. 
EPA's  decision  to  propose  such  a  fast 
processing  time  was  intended  to  ensure 


that  transfers  are  easy  and  EPA's  role  is 
not  disruptive  to  market  transactions. 
EPA  believes  that  it  will  have  sufficient 
time  to  ensure  that  the  company  making 
the  transfer  has  the  requisite  number  of 
unexpended  allowances.  Two 
commenters  supported  this  proposed 
procedure.  One  commenter  felt  this  was 
a  reasonable  turnaround  time,  as  long  as 
EPA  can  tolerate  the  work  load  and  that 
the  three  days  should  not  put  undue 
burden  on  requesting  companies.  EPA 
will  process  all  transfers  in  the  time 
period  discussed  above. 

Of  the  nine  addressing  transfers, 
seven  commenters  advocated  maximum 
flexibility  in  transferring  allowances. 
This  flexibility  was  considered 
imperative  if  tracking  were  done  on  the 
proposed  chemical-by-chemical  basis 
instead  of  the  ODP-weighted  option. 
The  commenters  also  said  that  an  offset 
ratio  no  higher  than  the  proposed  0.1 
percent  would  also  contribute  to 
flexibility  in  the  system.  Three 
commenters  favored  allowing  transfers 
of  Article  5  allowances  to  increase  the 
flexibility  of  the  transfer  system.  One  of 
the  three  commenters  felt  this  is  an 
appropriate  policy  that  will  encourage 
Article  5  coimtries  to  transition  within 
their  economic  means  to  less  ozone- 
depleting  chemicals  without  undue 
social  burden  and  still  achieve  the  goal 
of  reducing  oz6ne-depleting  chemicals 
worldwide.  EPA  agrees  with  the 
commenters  and  is  establishing 
procedures  for  transfers  with  maximum 
flexibility  within  the  constraints  of  the 
allowance  system. 

1.  Transfers  Within  Groups  of  HCFCs 

EPA  is  permitted  to  establish  groups 
of  HCFCs  under  Section  607(b)(3)  of  the 
Act.  Within  such  a  framework,  inter- 
pollutant  transfers  of  allowances  would 
be  limited  to  chemicals  within  an 
assigned  group.  The  Act  does  not 
require  any  such  grouping  for  HCFCs 
and  EPA  did  not  propose  to  group.  EPA 
believed  that  limiting  transfers  by 
grouping  HCFCs  would  decrease  the 
flexibility  many  commenters  requested. 
Therefore,  HCFCs  will  not  be  grouped 
and  allowance  holders  will  be  able  to 
transfer  among  all  HCFCs  as  long  as  the 
resulting  HCFC  has  not  been  phased 
out. 


2.  Inter-Pollutant  Transfers 


Section  607(b)  of  the  Act  permits 
inter-pollutant  transfers  of  ODSs.  An 
inter-pollutant  transfer  is  the  transfer  of 
an  allowance  of  one  substance  to  an 
allowance  of  another  substance  on  an 
ODP-weighted  basis.  In  addition. 
Section  607  requires  that  any  transfer 
result  in  a  benefit  to  the  environment. 


The  offset  contained  in  today's  action  is 
intended  to  fulfill  this  mandate. 

Inter-pollutant  transfers  are 
sometimes  called  intra-company 
transfers  because  a  company  might  shift 
allowances  internally  from  one  ODS  to 
another  to  react  to  shifts  in  demand.  For 
example,  a  company  might  wish  to 
transfer  10,000  kilograms  of  HCFC-142b 
allowances  for  HCFC-22  allowances, 
which  would  result  in  11,818  kilograms 
of  HCFC-22  because  of  the  adjustment 
for  the  ODPs  of  the  two  chemicals.  The 
calculation  would  proceed  like  this:  the 
10,000  kilograms  of  HCFC-142b 
allowances  are  multiplied  by  the  ODP  of 
HCFC-142b  (0.065)  and  then  divided  by 
the  ODP  of  HCFC-22  (0.055),  yielding     . 
11,818  kilograms  of  HCFC-22 
allowances.  The  0.1  percent  offset  is 
then  subtracted  from  11.818  kilograms.- 

EPA  proposed  allowing  inter- 
pollutant  transfers  (or  intra-company 
transfers)  in  conjunction  with  the 
chemical-by-chemical  tracking  system. 
One  commenter  felt  this  reasonable 
proposal  will  easily  enable  companies 
to  take  advantage  of  the  capability  for 
transfers  without  undue  burden.  Only 
one  commenter  preferred  no  inter- 
poUutant  transfers  because  of  the  belief 
that  allowing  such  transfers  would 
reduce  the  sense  of  urgency  in 
researching  alternatives  to  HCFCs.  Inter- 
pollutant  transfers  allow  companies  to 
respond  to  market  forces  and  achieve 
economies  of  scale  in  production  and 
import,  but  as  the  phaseouts  and 
reductions  in  consumption  proceed,  the 
opportunities  for  inter-pollutant 
transfers  will  decrease  over  time.  This 
tightening  of  the  ability  to  transfer 
allowances  parallels  the  tightening  of 
'  the  overall  quantity  of  allowances, 
leading  to  greater  incentives  for  research 
into  and  development  of  alternatives.  In 
addition,  companies  that  wish  to 
continue  to  supply  their  customers  will 
have  incentives  to  research  and  develop 
-   alternatives  dver  the  long  term  while 
conducting  inter-pollutant  transfers 
during  the  short  term. 

Because  the  consumption  and 
production  allowances  for  a  specific 
HCFC  disappear  after  its  phaseout  date, 
inter-pollutant  transfers  of  those 
allowances  will  no  longer  be  possible 
after  the  phaseout  date.  For  example, 
after  HCFC-14lb  is  phased  out  on 
Januar>'  1,  2003,  a  company  cannot 
transfer  ODP-weighted  HCFC-14lb 
production  or  consumption  allowances 
for  HCFC-22  allowances.  No  production 
or  consumption  allowances  for  HCFC- 
141b  will  exist  after  December  31,  2002. 

EPA  will  process  inter-pollutant 
transfers  within  three  working  days 
from  when  EPA  receives  a  fax  or  a 
request  for  the  transfer.  EPA  will  send 
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a  reply  showing  the  new  balance  of 
unexpended  allowances,  taking  into 
account  the  0.1  percent  offset. 

3.  Inter-Company  Transfers 

Section  607(c)  of  the  Act  permits 
inter-company  transfers  of  allowances. 
Inter-company  transfers  are  transfers  of 
allowances,  for  the  same  ODS  under  a 
chemical-by-chemical  system,  from  one 
company  to  another  company.  For 
example.  Company  A  would  transfer  its 
allowances  to  Company  B  who  wished 
to  have  more  allowances.  Both 
companies  would  need  to  record  and 
report  the  chemical(s)  associated  with 
that  transfer.  The  requisite  offset  would 
be  deducted  by  EPA  from  the 
transferor's  allowance  balance  when 
processing  the  transfer. 

EPA  proposed  to  allow  inter-company 
transfers,  with  an  environmental  offset 
and  to  process  all  transfer  requests 
within  three  working  days  from  wljen 
EPA  receives  the  request. 

Because  the  consumption  and 
production  allowances  for  a  specific 
HCFC  disappear  after  its  phaseout  date, 
EPA  proposed  that  inter-company 
transfers  of  those  allowances  will  no 
longer  be  possible  after  its  phaseout 
date.  For  example,  after  HCFC-141b  is 
phased  out  on  January  1,  2003,  a 
company  cannot  transfer  its  HCFC-141b 
production  or  consumption  allowances 
to  another  company.  No  production  or 
consumption  allowances  for  HCFC- 
141b  will  exist  after  December  31,  2002. 

EPA  also  proposed  allowing  inter- 
company transfers  of  Article  5 
allowances  to  allow  for  shifts  in 
production  that  would  permit  market 
efficiencies. 

One  commenter  expressed  support  for 
inter-company  transfers  and  the 
remaining  commenters  were  silent  on 
this  issue.  EPA  will  allow  inter- 
company transfers  of  production 
allowances  and  consumption 
allowances  until  the  phaseout  date  of 
each  HCFC  and  will  allow  inter- 
company transfers  of  Article  5 
allowances.  After  the  phaseout  date  for 
a  specific  HCFC,  EPA  will  allow  inter- 
company transfers  of  export  production 
allowances.  EPA  will  process  inter- 
company transfers  within  three  working 
days  from  when  EPA  receives  a  fax  or 
a  request  for  the  transfer.  EPA  will  send 
replies  showing  the  new  balances  of 
unexpended  allowances  for  each 
company.  The  tremsferor's  new  balance 
will  reflect  the  0.1  percent  offset. 

4.  Inter-pollutant  Transfers  Combined 
With  Inter-Company  Transfers 

Section  607(c)  of  the  CAA  authorizes 
inter-company  combined  with  inter- 
pollutant  transfers,  subject  to  certain 


requirements.  EPA  proposed  allowing 
inter-pollutant  transfers  combined  with 
inter-company  transfers  for  HCFCs,  with 
a  0.1  percent  offset.  These  transfers  will 
be  treated  as  a  single  transaction  and 
therefore  require  only  a  0.1  percent 
offset.  Three  of  the  ten  commenters  on 
transfers  specifically  favored  inter- 
pollutant  transfers  combined  with  inter- 
company transfers.  One  commenter  felt 
this  capability  is  flexible  and  will 
enable  companies  to  meet  their 
production/import  needs.  Seven 
commenters  generally  supported 
maximum  flexibility  in  transfers.  EPA 
will  allow  inter-pollutant  transfers 
combined  with  inter-companj  transfers 
of  production  allowances  and 
consumption  allowances  up  to  the 
phaseout  date  of  each  HCFC.  A  0.1 
percent  offset  will  be  required  to 
provide  the  environmental  benefit 
called  for  in  the  CAA. 

The  chemical-by-chemical  phaseout 
will  affect  the  availability  of  these 
transfers  and  the  types  of  allowances 
over  time.  For  example,  after  the  2003 
phaseout  of  HCFC-14lb  and  before 
2010,  a  company  receiving  export 
production  allowances  and  Article  5 
allowances  for  HCFC-141b  could 
engage  in  inter-company  transfers  of 
those  allowances,  but  not  in  inter- 
pollutant  transfers.  In  2010,  when 
export  production  allowances  and 
Article  5  allowances  for  HCFC-22  and 
HCFC-142b  become  available,  these 
allowances  will  be  transferable  with  the 
ones  for  HCFC-14lb. 

5.  International  Trades  of  Current- Year 
Allowances 

For  purposes  of  industrial 
rationalization,  international  trades  of 
production  and  consumption 
allowances  are  permitted  in  some 
circumstances  but  require  more  review 
than  inter-pollutant  and  inter-company 
transfers.  The  Protocol  defines 
Industrial  rationalization  in  Article  1  as 
"the  transfer  of  all  or  a  portion  of  the 
calculated  level  of  production  of  one 
Party  to  another,  for  the  purpose  of 
achieving  economic  efficiencies  or 
responding  to  anticipated  shortfalls  in 
supply  as  a  result  of  plant  closures." 

(a)  Consumption  Allowances 

In  Article  2,  the  Protocol  restricts  the 
international  trade  of  HCFC 
consumption  by  linking  it  with  CFC 
consumption.  A  more  detailed 
discussion  may  be  found  in  II.I.5  of  the 
NPRM  (66  FR  38076).  Under  the 
Protocol,  the  U.S.  cannot  trade  HCFC 
consumption  to  another  Party  because 
the  U.S.  per  capita  CFC  consumption  in 
1989  was  1.28  kilograms,  well  above  the 
0.25  kilogram  per  capita  limit  required 


of  a  Party  trading  consumption  to 
another  Party. 

However,  the  Protocol  allows  the  U.S. 
to  potentially  receive  a  trade  of  HCFC 
consumption  from  another  Party.  Only 
two  Article  2  countries,  Norway  and 
Poland,  had  a  per  capita  CFC 
consumption  in  1989  below  0.25 
kilograms.  These  are  the  only  Parties 
from  which  the  U.S.  could  potentially 
receive  a  trade  of  HCFC  consumption. 

Only  two  of  the  ten  commenters  on 
transfers  singled  out  international 
consumption  trades  for  special  mention. 
One  commenter  felt  that  such  trades 
would  be  difficult  to  engage  in  and 
would  therefore  likely  not  be  a  part  of 
their  import  business.  A  commenter 
who  was  interested  in  the  trade  of 
consumption  rights  from  Norway  and 
Poland  requested  that  the  provisions  be 
included  in  the  final  rule.  Today's 
action  creates  provisions  and 
requirements  for  EPA's  processing  of  a 
request  to  trade  consumption  from  one 
of  the  two  eligible  countries  to  the  U.S. 
To  trade  consumption  from  a  Party,  EPA 
must  receive  a  letter  from  that  country's 
diplomatic  embassy  stating  that  their 
consumption  level  is  being  reduced  by 
the  amount  being  traded,  in  accordance 
with  82.18(d). 

(b)  Production  Allowances 

During  the  eleventh  Meeting  of  the 
Parties  in  1999,  the  adoption  of  a 
production  cap  provided  the  potential 
for  trades  of  production  between  Parties. 
Because  of  the  minimal  restrictions 
placed  on  the  trade  of  HCFC  production 
compared  to  trade  of  HCFC 
consumption,  EPA  proposed  provisions 
for  the  international  trade  of  production 
allowances  and  the  subsequent 
calculations  necessary  to  revise  the 
production  limits  for  all  traders  trading 
production  in  the  same  control  period. 

Only  three  commenters  out  of  ten 
commenting  on  transfers  discussed 
international  trades  of  production  and 
two  were  in  favor  while  one  was  not. 
EPA  did  not  receive  any  comments 
suggesting  alternative  methods  of 
calculating  the  revised  production 
limits.  If  EPA  approves  the  proposed 
trade,  the  Administrator  is  required  to 
establish  revised  production  limits  for 
the  trader  so  that  the  aggregate  domestic 
production  permitted  after  the  trade 
reflects  the  eifect  of  the  trade  of 
production  allowances.  Such  trades 
cannot  result  in  an  increase  in 
production  over  what  would  have 
occurred  in  the  absence  of  the  trade. 
EPA  will  notify  each  trader  of  the 
revised  production  limit  after  approving 
the  trade  of  production  allowances  to  a 
Pculy  rather  than  waiting  to  the  end  of 
the  control  period;  traders  will  then  be 
able  to  make  timely  market  decisions 
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with  the  remaining  production 
allowances.  EPA  received  one  comment 
on  the  proposed  method  of  determining 
the  trader's  balance  of  production 
allowances,  pointing  out  that  the 
provided  formula  could  result  in  a 
negative  number.  EPA  tested  the  < 

formula  and  is  adjusting  it  accordingly 
to  prevent  any  negative  result.  In  today's 
rule  EPA  is  finalizing  the  method  of 
calculating  the  trader's  balance  as 
follows:  the  Administrator  would  issue 
a  notice  revising  the  trader's  balance  of 
production  allowances  to  equal  the 
lesser  of:  (a)  The  unexpended 
production  allowances  held  by  the 
trader  minus  the  quantity  of  production 
allowances  traded;  or  (b)  the 
unexpended  production  allowances 
held  by  the  trader  minus  the  amount  by 
which  the  U.S.  average  annual 
production  of  the  HCFC  being  traded  for 
the  three  years  prior  to  the  trade  is  less 
than  the  total  allowable  production  of 
the  controlled  substance  under  this 
subpart  minus  the  amount  traded.  For 
those  more  comfortable  with  formulas, 
the  method  can  be  expressed  in  this 
maimer: 

f=(a-d),ifc<b 
or 

f  =  a  -  [(c-b)  -dl.ifob 
where  a=the  person's  unexpended 
production  allowances,  b=the  U.S.  3- 
year  average  production  for  that  HCFC, 
c=the  total  allowable  U.S.  production 
for  that  HCFC,  and  d=the  actual 
quantity  being  traded,  and  f=the 
person's  revised  production  allowance 
level.  This  formula  is  based  on  the 
language  of  Section  616  of  the  CAA. 
Tlie  single  dissenting  commenter 
encouraged  prohibiting  trades  of 
production  because  of  the  economic 
hardship  that  such  trades  can  produce 
for  American  workers,  users  of  HCFCs 
and  suppliers  to  plants  that  produce 
HCFCs.  This  commenter  felt  that  trades 
of  production  away  from  the  U.S.  can 
reduce  the  total  amount  of  allowable 
production,  thereby  distorting  markets 
and  the  availability  of  a  substance.  The 
legal  framework  in  which  EPA  proposed 
the  system  for  international  trades  of 
HCFC  production  is  governed  by  the 
Protocol  and  the  CAA-  The  Parties  to  the 
Protocol  met  in  1999  and  decided  to 
allow  for  trades  of  production  rights 
between  Parties  because  they  recognized 
the  need  for  industrial  rationalization. 
The  Parties  acknowledged  that 
companies  would  likely  want  to 
consolidate  HCFC  production  in 
different  countries  so  that  a  company 
could  achieve  economies  of  scale.  In 
addition.  Section  616  of  the  CAA 
indicates  that  Congress  contemplated 
■  trades  of  production  rights  between  the 


U.S.  and  other  Parties  to  the  Protocol. 
There  have  been  international  trades  of 
class  I  production  allowances  since  the 
establishment  of  the  allowance  system 
for  class  I  ozone-depleting  substances. 
EPA  received  many  comments  on  the 
NPRM  supporting  flexible  trade 
mechanisms  because  they  reduce 
regulatory  interference  in  the  global 
HCFC  market.  In  following  the  model 
established  for  class  I  ozone-depleting 
substance,  the  Agency  will  consider  (1) 
possible  creation  of  economic  hardship; 
(2)  possible  effects  on  trade;  (3) 
potential  environmental  implications, 
and  (4)  the  total  amount  of  unexpended 
production  allowances  held  by  United 
States  entities,  by  asking  for 
concurrence  on  international  trades 
from  the  Department  of  Commerce,  the 
United  States  Trade  Representative,  and 
the  Department  of  State. 

The  commenter  also  considered 
approvals  of  international  trades  a 
significant  administrative  action  and 
believed  that  publishing  the  proposed 
trade  in  the  Federal  Register  would 
allow  users  and  other  affected  persons 
an  opportunity  to  comment  on  the 
economic  impact  of  the  proposed 
international  trade.  EPA  did  not  adopt 
such  procedures  for  international  trades 
under  the  class  I  system  and  believes 
that  they  would  cause  excessive  delays 
in  acting  on  requests  for  international 
trades  which  is  contrary  to  the  desire  of 
almost  all  commenters  for  a  flexible,  un- 
burdensome  system. 

Beginning  January  1 ,  2004,  EPA  will 
only  allow  international  trades  of 
production  allowances  to  and  from 
Parties  that  are  either:  (1)  Listed  in 
Appendix  L  and  have  ratified  the 
Beijing  Amendments  as  listed  in 
Appendix  C,  or  (2)  not  listed  in 
Appendix  L  but  are  listed  in  Appendix 
C  as  having  ratified  the  Copenhagen 
Amendments.  EPA  will  revise  the 
production  limits  for  all  traders  trading 
production  allowances  in  the  same 
control  period  following  the 
calculations  discussed  above. 

6.  Transfers  of  Current- Year  Allowances 

A  transfer  of  current-year  allowances 
means  the  allowances  being  traded  can 
only  be  expended  for  production  or 
import  in  that  specific  control  yeaf. 
Transfers  of  current-year  allowances  do 
not  permanently  change  the  quantity  of 
baseline  allowances  assigned  to  a 
company.  A  transfer  of  current-year 
allowances  is  a  temporary  transfer  and 
is  reflected  in  a  company's  balance  of 
allowances  for  the  control  period  in 
which  the  transfer  occurred.  EPA 
proposed  allowing  transfers  of  current- 
year  allowances  and  of  the  ten 
commenters  on  transfers,  two  explicitly 


favored  current-year  transfers  of 
allowances.  One  of  the  two  favorable 
commenters  stated  that  tl)e  transfer 
should  be  subject  to  the  minimum 
possible  offset.  The  rest  of  the 
commenters  generally  supported  all 
kinds  of  transfers  that  might  confer  the 
maximum  degree  of  flexibility  in  the 
transfer  system. 

EPA  will  allow  trades  of  current  year 
allowances  so  companies  will  have 
flexibility  to  respond  to  market  forces 
and  achieve  economies  of  scale  in 
production  and  import. 

7.  Permanent  Transfers  of  Baseline 
Allowances 

The  permanent  transfer  of  baseline 
allowances  is  a  lasting  shift  of  some 
quantity  of  a  company's  allowances  to 
another  company.  The  permanent 
nature  of  the  transfer  makes  it  different 
from  the  transfer  of  current-year 
allowances.  In  all  relevant  subsequent 
years,  the  transferor's  quantity  of 
baseline  allowances  would  be 
permanently  reduced,  while  the 
transferee's  quantity  of  baseline 
•  allowances  would  be  permanently 
increased.  For  example,  if  a  person 
transfers  baseline  allowances  of  HCFC- 
22,  their  baseline  would  be  decreased  ■ 
permanently  by  the  transfer  amount, 
and  the  recipient  would  gain  HCFC-22 
baseline  allowances,  miinis  the  offset, 
on  a  permanent  basis.  Subsequent  inter- 
pollutant  transfers  of  these  baseline 
allowances  would  also  be  permitted. 
However,  at  the  time  of  a  reduction  step 
or  a  phaseout  of  the  substance,  the 
current  holder  of  baseline  allowances 
that  were  received  in  a  permanent 
transfer  would  be  the  person  who  would 
have  them  deducted. 

EPA  proposed  allowing  such 
permanent  transfers  of  allowances  for 
HCFCs.  Only  two  of  the  ten  commenters 
on  transfers  singled  out  permanent 
transfers  for  favorable  comment.  One 
commenter  felt  that  they  should  be 
subject  to  the  minimum  possible  offset. 
The  other  commenter  believed  that  as 
the  industry  evolves  and  the  companies 
with  it,  allowing  permanent  transfers 
may  enable  better  production 
techniques  and/or  streamlining  of 
facilities.  The  rest  of  the  commenters 
generally  supported  all  kinds  of 
transfers  that  might  confer  the 
maximum  degree  of  flexibility  in  the 
transfer  system.  EPA-will  allow 
permanent  transfers  of  baseline 
allowances  with  those  allowances 
disappearing  at  the  phaseout  date  for 
the  specific  HCFC,  regardless  of  what 
inter-pollutant  transfers  had  taken 
place.  T^." 
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8.  Offset  for  a  Transfer  of  Allowances 

Section  607(c)  of  the  CAA  requires 
that  transfers  result  in  a  greater 
environmental  benefit  than  would  occur 
in  the  absence  of  such  a  transfer.  This 
can  be  achieved  by  an  offset  for  inter- 
pollutant  and  inter-company  transfers. 
However,  ihter-pollutant  transfers 
combined  with  inter-company  transfers 
would  only  require  one  offset.  Since 
international  transfers  are  governed  by 
Section  616  of  the  CAA  and  that  section 
does  not  contain  similar  requirements 
for  an  environmental  benefit,  no  offset 
was  proposed  for  such  transfers. 

EPA  proposed  a  0. 1  percent  offset  be 
applied  to  inter-pollutant  and  inter- 
company transfers  to  afford  an 
environmental  benefit  associated  with 
domestic  transfers.  Of  the  ten 
comment ers  on  transfers,  three 
commenters  supported  the  proposed  0.1 
percent  offset  while  one  commenter 
proposed  a  0.05  percent  offset.  EPA 
believes  that  the  0.1  percent  offset 
reflects  the  lower  ODP  of  class  II 
controlled  substances  compared  to  class 
I  substantes:  allows  for  simplicity  in 
calculation:  and  still  provides  an 
environmental  benefit  associated  with 
domestic  transfers.  EPA  believes  that  a 
lower  offset,  such  as  the  0.05  percent 
proposed  by  a  commenter  would  reflect 
the  lower  ODP  of  class  II  controlled 
substances  but  provide  such  a  small 
environmental  Benefit  as  to  be  valueless. 
The  remaining  commenters  did  not 
mention  the  offset.  One  of  the 
supporters  of  the  0.1  percent  offset 
suggested  no  offset  at  all  for  intra- 
company  transfers,  a  one-time  offset  for 
inter-company  transfers,  and  only  a  one- 
time offset  over  the  lifetime  of  a 
permanent  transfer.  This  suggestion 
could  not  meet  the  requirement  of 
Section  60/'(a)  of  the  CAA.  That  section 
requires  EPAs  regulations  to  ensure  that 
"transactions  under  the  authority  of  this 
section  will  result  in  greater  total 
reductions  in  the  production  in  each 
year  of  class  I  and  class  II  controlled 
substances  that  would  occur  in  that  year 
in  the  absence  of  such  transactions." 
Intra-company  transfers  are  transactions 
"under  the  authority  of  Section  607  of  " 
the  Act.  They  are  specifically  provided 
for  in  Section  607(b).  Thus,  it  is  not 
possible  to  waive  the  offset  requirement 
entirely  for  intra-company  transfers.  In 
addition,  a  one-time  offset  for  other 
types  of  transfers  would  not  ensure 
"greater  total  reductions"  in  subsequent 
years  and  thus  would  not  meet  the 
requirements  of  Sections  607(a)  and  (c). 

EPA  is  requiring  a  0.1  percent  offset 
for  inter-pollutant  and  inter-company 
transfers.  Inter-pollutant  transfers 
combined  with  inter-company  transfers 


would  be  treated  as  a  single  transaction 
and  therefore  require  only  a  0.1  percent 
offset.  International  transfers  will 
require  no  offset. 

H.  Will  Production  for  Export  Be 
Allowed  After  Each  Phaseout? 

Because  the  U.S.  is  phasing  out 
HCFCs  chemical-by-chemical  rather 
than  by  percentage,  it  is  possible  to 
produce  an  HCFC  for  export  even  after 
it  is  phased  out  domestically.  To 
differentiate  pre-phaseout  allowances 
from  post-phaseout  allowances,  a  new 
type  of  allowance  was  necessary  for  the 
phased-out  HCFCs  and  EPA  proposed 
creation  of  an  "export  production 
allowance."  The  first  HCFC  scheduled 
for  phaseout  in  the  U.S.  is  HCFC-141b. 
EPA  believes  that  foreign  demand  for 
HCFC-141b  will  continue  in  years 
beyond  the  U.S.  2003  phaseout. 

1.  Exports  to  Parties 

Since  production  and  consumption 
allowances  for  HCFC-141b  will  no 
longer  exist  as  of  January  1,  2003,  but 
the  potential  for  overseas  markets  for 
HCFC-141b  will  still  exist.  EPA 
proposed  allowing  production  for 
export  only  to  Parties  that  had  ratified 
the  Copenhagen  Amendments.  EPA 
proposed  allocating  "export  production 
allowances"  equal  to  100  percent  of 
baseline  production  allowances  for 
HCFC-141b  with  the  requirement  that 
HCFC-141b  produced  in  the  U.S.  under 
these  allowances  be  exported  to  Parties 
listed  in  Appendix  C  as  having  ratified 
the  Copenhagen  Amendments. 

Two  commenters  were  concerned  that 
EPA  would  cease  allocating  export 
production  allowances  for  HCFC-14lb 
as  early  as  December  31,  2009,  and 
requested  that  allowances  be  available 
until  December  31,  2029.  One 
commenter  suggested  that  since  exports 
from  the  European  Union  are  allowed 
through  2025,  the  U.S.  should  follow 
suit  and  not  unfairly  prejudice  U.S. 
business.  In  the  NPRM,  EPA  proposed 
that  these  allowances  would  remain 
available  at  least  until  December  31, 
2009,  and  that  EPA  expected  to  re- 
evaluate the  availability  of  export 
production  allowances  for  HCFC-14lb, 
HCFC-22.  and  HCFC-142b.  EPA  had 
planned  to  issue  a  rule  prior  to  2010 
which  would  allocate  export  production 
allowances  for  subsequent  control 
periods,  taking  into  account  any 
relevant  modifications  to  the  Protocol  or 
the  CAA.  With  today's  action,  EPA  is 
allocating  export  production  allowances 
until  2030  for  HCFC-141b,  HCFC-22 
and  HCFC-142b.  If  the  Protocol 
modifies  the  formula  for  the  production 
cap,  EPA  will  modify  the  allocation  of 
export  production  allowances  through 


notice  and  comment  rulemaking 
accordingly.  One  commenter  agreed 
with  the  proposal  to  provide  for  export 
production  allowances  as  long  as  the 
exports  were  exported  to  Parties  that 
have  ratified  the  Beijing  Amendments. 
sEPA  proposed  to  limit  exports  to  Parties 
that  have  ratified  the  Copenhagen 
Amendments.  The  issue  of  limiting 
exports  to  certain  Parties  arises  because 
at  the  eleventh  meeting  in  1999,  the 
Parties  agreed  to  an  amendment  to  the 
Protocol  requiring  that,  beginning 
January  1,  2004,  each  Party  shall  ban 
HCFC  imports  from  and  exports  to 
countries  that  have  not  ratified  the 
amendments  that  contain  control 
measures  for  HCFCs.  This  ban  reflects  a 
strategy  by  the  Parties  to  encourage 
ratification  of  the  Protocol  and  each 
successive  package  of  amendments.  The 
majority  of  the  control  measures  for  . 
HCFCs  are  contained  in  the  Copenhagen 
Amendments.  However,  the  control 
measures  to  cap  HCFC  production  were 
included  with  the  trade  ban  provisions 
in  the  Beijing  Amendments.  After 
further  review,  EPA  has  decided  that  the 
proposed  interpretation  of  the  trade  ban 
was  incorrect.  However,  EPA  is  not 
adopting  the  commenter's 
interpretation.  EPA  has  concluded  that 
the  trade  ban  should  be  interpreted  such 
that  countries  need  only  have  ratified 
the  amendments  that  contain  controls 
measures  relevant  to  that  country.  EPA 
believes  the  HCFC  production  control 
measures  are  only  relevant  to  countries 
that  produce  HCFCs  and  therefore 
believes  the  trade  ban  should 
differentiate  between  countries  that 
■produce  HCFCs.  and  those  that  do  not 
produce  HCFCs.  Today's  action  lists 
countries  that  produce  HCFCs  iI^ 
Appendix  L,  according  to  the  UNEP 
Ozone  Secretariat's  compilation  of 
information  submitted  in  accordance 
with  Article  7  of  the  Montreal  Protocol. 
With  today's  action,  starting  January  1, 
2004,  trade  in  HCFCs  with  producing 
countries  will  be  restricted  to  only  those 
that  have  ratified  the  Beijing 
Amendments.  If  a  country  is  not  an 
HCFC  producer,  then  trade  in  HCFCs 
will  be  restricted  to  only  those  that  have 
ratified  the  Copenhagen  Amendments. 
Article  4.  paragraph  8  of  the  Protocol 
recognizes  that  countries  may  actually 
be  complying  with  relevant  control 
measures  without  having  officially 
ratified  the  Protocol  or  its  relevant 
Amendments  and  permits  the  Parties  to 
meet  and  determine  that  imports  from 
and  exports  to  these  countries  is 
permitted.  With  today's  action.  EPA  is 
also  including  th«  potential  for  a 
country  to  be  determined  by  the  Parties 
to  be  complying  with  the  relevant 
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control  measures,  in  which  case  they 
would  be  listed  in  Appendix  C,  Annex 
2  of  the  Protocol,  and  HCFC  trade  with 
that  country  woidd  be  allowed.  In 
summary,  beginning  January  1,  2004. 
the  HCFC  trade  ban  provisions  limit 
production  for  export  to  Parties  that  are 
either:  (1)  Listed  in  Appendix  L  of  this 
subpart  and  have  ratified  the  Beijing 
Amendments  as  listed  in  Appendix  C, 
Annex  1  of  the  Protocol,  or  (2)  not  listed 
in  Appendix  L  of  this  subpart  but  listed 
in  Appendix  C.  Annex  1  of  the  Protocol, 
as  having  ratified  the  Copenhagen 
Amendments,  or  (3)  listed  in  Appendix 
C,  Annex  2  of  the  Protocol,  as  being  a 
foreign  state  complying  with  the  Beijing 
Amendments  if  the  foreign  state  is  listed 
in  Appendix  L  of  this  subpart,  or  as 
being  a  foreign  state  complying  with  the 
Copenhagen  Amendments  if  the  foreign 
state  is  not  listed  in  Appendix  L  of  this 
subpart. 

Because  production  will  be  frozen  at 
a  constant  level  throughout  the  various 
phaseout  years,  unless  there  are  further 
changes  to  the  Protocol,  EPA  is  granting 
export  production  allowances  to 
produce  the  phased-out  HCFCs  at  that 
leveil  after  the  respective  phaseouts. 
Export  production  allowances  may  only 
be  used  to  produce  for  export  to  Parties 
that  are  either:  (1)  Listed  in  Appendix 
L  and  have  ratified  the  Beijing 
Amendments  as  listed  in  Appendix  C, 
or  (2)  not  listed  Appendix  L  but  are 
listed  in  Appendix  C  as  having  ratified 
the  Copenhagen  Amendments.  The 
production  allowances  for  the  phased- 
out  HCFC  before  the  phaseout  date  are 
equivalent  to  the  export  production 
allowances  after  the  phaseout  date. 

2.  Exports  to  Article  5  Countries 

The  Protocol  allows  for  production  of 
HCFCs  at  a  level  of  15  percent  of 
production  baseline  explicitly  for  export 
to  Article  5  countries  to  meet  their  basic 
domestic  needs  (Article  5  countries  are 
listed  in  Appendix  E  to  Subpart  A  of 
Part  82).  But  Section  605(d)(2)(B)  of  the 
CAA  requires  that  between  2015  and 
2030  the  production  for  Article  5 
countries  be  limited  to  10  percent  of 
baseline.  Between  2030  and  2040. 
Section  605(d)(2)(B)allows  production 
of  1 5  percent  of  baseline  for  Article  5 
coimtries.  In  order  to  reconcile  the 
percentages  allowed  by  the  Protocol  and 
by  the  CAA,  the  schedule  for  Article  5 
allowances  will  be;  15  percent  of 
production  baseline  from  January  1 , 
2003  (HCFC-141b)  or  January  1.  2010 
(HCFC-22  and  HCFC-142b)  through 
December  31,  2014;  10  percent  of 
production  baseline  from  January  1 , 
2015  through  December  31,  2029;  and 
15  percent  of  production  baseline  from 


January  1,  2030  through  December  31, 
2039. 

EPA  proposed  allocating  15  percent  of 
production  baseline  of  the  phased-out 
chemical  for  export  to  Article  5 
countries  after  the  U.S.  phaseout  date. 
Article  5  allowances  could  be  expended 
without  accompanying  consumption 
allowances.  Most  commenters  on 
Article  5  allowances  were  primarily 
interested  in  the  ability  to  transfer  these 
among  themselves  to  respond  to  market 
demands.  As  explained  above  in  Section 
III.G,  EPA  is  permitting  transfers  of 
Article  5  allowances. 

One  commenter  noted  that  the 
proposal  indicated  Article  5  allowances 
would  be  available  only  until  2030 
while  the  Act  would  allow  them  until 
2040.  In  verifying  the  authority  to  grant 
Article  5  allowances.  EPA  noted  the  Act 
authorizes  Article  5  allowances  up  to  10 
percent  between  2015  and  2030  and  up 
to  15  percent  between  2030  and  2040 
while  the  Protocol  authorizes  15  percent 
throughout.  Section  614  of  the  CAA 
states  "In  the  case  of  conflict  between 
any  provision  this  title  [Title  VI  of  the 
CAA]  and  any  provision  of  the  Montreal 
Protocol,  the  more  stringent  provision 
shall  govern."  Consistent  with  Section 
614,  EPA  has  written  today's  final  rule 
to  reflect  the  most  stringent  percentages. 

/.  Will  There  Be  a  Petition  System  for 
Importing  Used  HCFCs? 

The  Parties  to  the  Protocol  allow  the 
import  of  used  ODSs  outside  of  the 
consumption  cap  because  they  believe 
this  will  reduce  the  burden  of  the 
transition  to  alternatives.  The  Parties  to 
the  Protocol  also  believe  that  allowing 
trade  in  already  existing  used  material 
will  offset  the  need  for  new  global 
production. 

Because  illegal  imports  of  virgin  CFCs 
occurred  in  the  absence  of  a  petition 
process  for  importing  used  CFCs.  EPA 
believes  that  a  petition  process  for 
importing  used  HCFCs  is  needed.  EPA 
anticipates  that  attempts  to  illegally 
import  virgin  HCFCs  will  occur  as 
HCFCs  are  phased  out  and  the  supply  of 
HCFCs  diminishes  in  the  face  of 
continuing  demand.  EPA  proposed  a 
petition  process  for  the  import  of  used 
HCFCs  similar  to  the  process  for  class  I 
substances,  such  as  CFCs,  to  ensure  that 
relevant  class  II  imports  are  legitimately 
used  previous  to  import.  In  finalizing 
the  proposed  petition  process  for  used 
class  II  controlled  substances,  EPA  has 
also  taken  into  consideration  comments 
on  proposed  changes  to  the  petition 
process  for  used  class  I  substances  (64 
FR  41627). 


1.  Petition  for  Each  Individual  Shipment 

EPA  proposed  that  a  petition  to 
import  used  HCFCs  be  submitted  on  a 
shipment-by-shipment  basis.  The 
information  in  a  petition  and  the 
quantity  a  person  wishes  to  import  into 
the  U.S.  must  be  limited  to  a  specific 
shipment  and  a  single  U.S.  Customs 
entry.  Since  there  were  no  comments 
concerning  this  provision,  EPA  will 
establish  the  shipment-by-shipment 
petition  process  as  proposed. 

2.  Threshold  Quantity  Requiring  a 
Petition 

EPA  proposed  a  threshold  quantity  of 
five  (5)  pounds  or  more  of  used  HCFCs 
for  an  individual  shipment  that  requires 
a  petition  to  import.  The  five  (5)  pound 
threshold  allows  a  company  to  take 
three  samples  from  a  large  JSO-tank  for 
laboratory  analysis  and  send  the 
samples  to  a  test  facility  in  the  U.S. 
without  being  subject  to  the  petition 
requirements.  Since  there  were  no 
comments  concerning  this  provision, 
EPA  will  retain  the  proposed  threshold 
quantity. 

3.  Information  Requirements 

EPA  proposed  that  petitions  contain 
the  type  of  information  needed  to 
independently  verify  the  previous  use  of 
the  HCFC.  For  example,  EPA  proposed 
that  the  importer  supply  contact 
information  for  the  entire  chain  of 
custody  of  the  used  HCFC  in  the 
petition.  EPA  also  proposed  requiring  a 
copv  of  the  contract  for  the  purchase  of 
the  used  HCFC  and  information  oh  the 
intended  use.  In  light  of  efforts  by  the 
Parties  to  the  Protocol  to  implement  a 
licensing  system  for  exports  as  well  as 
imports.  EPA  proposed  that  the 
petitioner  obtain  an  export  license  from 
the  appropriate  government  agency  in 
the  country  of  export.  EPA  requested 
comment  on  the  utility  and  burden  of 
supplying  information  about  the  name, 
make  and  model  number  of  the 
equipment  from  which  the  HCFC  was 
removed  as  a  means  of  verifying  that  the 
material  had  been  truly  used  in  the 
operation  of  equipment. 

In  today's  final  rule.  EPA  is  including 
a  requirement  that  the  petition  contain 
■'a  list  of  the  name,  make  and  model 
number  of  the  equipment  from  which 
the  material  was  recovered  at  each 
source  facility."  EPA  believes  that  the 
submission  of  this  information  is  vital  to 
the  Agency's  ability  to  verify  that  the 
controlled  substance  was,  in  fact, 
previously  used  and  is  not  simply  a 
quantity  of  falsely  labeled  controlled 
substance  that  was  newly  produced.  In 
the  class  I  petition  process,  EPA  uses 
information  about  the  specific 


2838  Federal  Register /Vol.  68.  No.  13 /Tuesday.  January  21,  2003 /Rules  and  Regulations 


equipment  to  verify  that  the  quantity  a 
petitioner  wants  to  import  could  have 
been  recovered  from  that  equipment 
diuing  the  normal  course  of  its 
operation.  In  general,  the  Agency  has 
access  to  technical  specifications  for 
most  equipment,  including  their  tjrpical 
ODS  "charge"  or  amount  of  ODS  they 
can  hold.  Over  the  years,  the  Agency 
has  received  many  petitions  to  import 
tens  of  metric  tonnes  of  an  ODS  claimed 
to  have  been  recovered  from  specific 
equipment  when  the  equipment's 
specifications  indicated  that  the  amount 
specified  in  the  petition  would  not 
typically  have  been  held  in,  or 
recovered  from,  the  specific  equipment 
(even  in  leaky,  malfunctioning 
situations)  over  a  10-year  period.  Based 
on  these  kind  of  analyses,  and  contact 
with  the  source  facility.  EPA  has  been 
able  to  object  to  petitions.  The  Agency 
also  wants  to  note  that  most  petitions 
received  to  date  have  included  this 
information.  Finally,  EPA  believes  that 
the  petitioner  must  take  some 
responsibility  for  ensuring  that  the  ODS 
was  previously  used  before  submitting  a 
petition,  and  to  do  this  the  petitioner 
should  follow  the  chain  of  custody  of 
the  material  back  to  the  source  facility 
and  equipment  from  which  it  was 
recovered.  This  diligence  in  tracing  ODS 
back  to  the  source  facility  would  allow 
a  petitioner  to  include  the  specific 
information  about  the  equipment  from 
which  it  was  recovered.  Because  U.S. 
obligations  under  the  Protocol  limit 
imports  to  zero  after  the  phaseout.  the 
Agency's  ability  to  independently  verify 
that  a  quantity  of  ODS  was,  in  fact, 
recovered  at  a  source  facility  from 
specific  equipment  is  the  most  critical 
step  in  ensuring  the  U.S.  compliance 
under  the  international  treaty. 

Several  commenters  on  proposed 
changes  to  the  petition  process  for  used 
class  I  substances  took  issue  with  the 
proposed  requirement  that  the  importer 
submit  "*   *   *  a  copy  of  the  contract  for 
the  piuchase  of  the  controlled  substance 
that  includes  the  name,  address,  contact 
person,  phone  number  and  fax  number 
of  the  purchaser."  The  commenters 
requested  that  EPA  clarify  this 
information  requirement,  which 
appeared  both  in  the  proposed  changes 
to  the  class  I  petition  process  and  in  the 
proposed  class  II  petition  process.  EPA 
intended  that  the  petitioner  provide  a 
copy  of  the  contract  for  the  purchase  of 
the  controlled  substance  by  the  ultimate 
user  in  the  United  States.  "The 
commenters  argued  that  in  many  cases 
the  petitioner  does  not  know  the 
ultimate  purchaser  of  the  material  at  the 
time  the  petition  is  being  submitted. 
EPA  believes  that  in  some  instances  the 


importer  of  a  used  controlled  substance 
will  akeady  know  the  purchaser,  but 
this  will  not  always  be  the  case. 
Therefore,  EPA  is  revising  the  proposed 
language  so  that  the  final  requirement 
reads:  "A  description  of  the  intended 
use  of  the  used  control  substance,  and 
when  possible,  the  name,  address, 
contact  person,  phone  number  and  fax 
number  of  the  ultimate  purchaser  in  the 
United  States." 

One  commenter  on  the  proposed 
petition  process  for  class  II  controlled 
substances  noted  that  equipment  is 
commonly  "top  charged,"  meaning  a 
little  material  is  added  to  the 
equipment.  This  was  in  response  to  the 
requirement  that  the  importer  supply 
the  date  the  material  was  put  into 
equipment  at  each  source  facility  and 
that  the  material  must  have  remained  in 
the  equipment  for  at  least  24  months 
prior  to  recovery.  The  commenter 
requested  that  EPA  clarify  whether  a 
refrigeration  system  that  is  top  charged 
within  24  months  of  the  material's 
proposed  import  date  may  be  imported 
as  used  material.  In  §82.24(c)(3){iv), 
EPA  proposed  the  24  month  period  for 
an  HCFC  to  be  considered  "used"  in 
order  to  make  certain  that  imported 
HCFCs  were  actually  employed  in  a 
working  system  [e.g.,  as  a  refrigerant). 
Several  commenters  on  the  identical 
proposed  change  to  the  petition  process 
for  used  class  I  substances  pointed  out 
that  the  phrase  "dated  documents,"  as 
used  in  this  proposed  requirement,  is 
ambiguous.  "The  proposed  information 
requirement  in  (iv)  was,  "A  detailed 
description  of  the  previous  use  of  the 
controlled  substance  at  each  source 
facility  and  dated  documents  indicating 
the  date  the  material  was  put  into  the 
equipment  at  each  source  facility 
(material  must  have  remained  in  the 
equipment  at  least  24  months  prior  to 
recovery  to  be  considered  previously 
used)".  The  commenters  suggested  that 
the  phrase  "dated  documents"  needs 
clarification  as  to  whether  the  Agency  is 
seeking  documents  dated  at  the  time  the 
ODS  was  put  into  the  equipment  or 
documents  dated  at  the  time  a  person 
submits  a  petition  certifying,  to  the  best 
of  their  knowledge,  when  the  ODS  was 
put  into  the  equipment.  In  addition, 
several  commenters  expressed  concern 
that  finding  documents  that  are  dated 
from  the  time  the  ODS  was  put  into  the 
equipment  may  be  virtually  impossible 
because  enterprises  only  keep 
documents  for  a  limited  number  of  years 
and  the  equipment  could  have  been 
filled  with  the  ozone-depleting 
substance  many  years  ago.  Commenters 
on  the  proposed  changes  to  the  petition 
process  for  class  I  substances  also 


pointed  out  a  number  of  practical 
objections  to  the  proposed  requirement 
that  the  ODS  must  have  remained  in  the 
equipment  for  at  least  24  months.  Two 
commenters  on  those  proposed  changes 
suggested  that  instead  of  requiring 
documents  regarding  the  date  when  the 
controlled  substance  was  put  into 
equipment  EPA  could  request  such 
documents  be  submitted,  when 
possible,  but  at  a  minimum  require  the 
petitioner  to  certify  a  "best  estimate"  of 
the  length  of  time  that  the  ODS  was  in 
the  equipment.  EPA  believes  that  these 
are  useful  suggestions.  In  addition.  EPA 
believes  that  the  practical  realities  cited 
by  commenters  regarding  a  minimum 
residence  time  for  the  ODS  in 
equipment  makes  such  a  requirement 
unworkable.  Thus,  instead  of  retaining 
the  language  from  the  proposal.  EPA  is 
adopting  the  following  language  in  ■ 
today's  final  action:  "A  detailed 
description  of  the  previous  use  of  the 
controlled  substance  at  each  source 
facility  and  a  best  estimate  of  when  the 
specific  controlled  substance  was  put 
into  the  equipment  at  each  sotuce 
facility,  and.  when  possible  documents 
indicating  the  date  the  material  was  put 
into  the  equipment." 

4.  Timing  for  Review  of  a  Petition 

Based  on  its  experiences  with  the  15 
working-day  time  limit  for  processing 
petitions  to  import  used  CFCs.  EPA 
proposed  forty  (40)  working  days  to 
allow  more  time  for  the  review  of 
petitions  to  import  used  HCFCs.  The 
period  for  review  would  begin  on  the 
working  day  after  EPA's  Global 
Programs  Division  receives  the  petition, 
with  no  automatic  approval.  The 
proposed  40  working-day  period  is  an 
effort  to  balance  responsiveness  and 
thoroughness  in  review  of  the  petition. 
While  EPA  will  make  every  effort  to 
respond  to  the  petitioner  within  the  40 
working-day  period,  a  lack  of  response 
does  not  constitute  a  grant  of  authority 
to  import.  A  commenter  stated  that 
given  the  large  amount  of  data  requiring 
verification,  it  may  be  difficult  for  EPA 
to  veriiy  the  information  within  two 
months.  EPA  believes  that  40  working 
days  will  be  adequate  to  review  each 
petition  in  all  but  exceptional  cases, 
based  on  EPA's  experience  processing 
petitions  to  import  used  CFCs.  The 
provisions  are  finalized  as  proposed. 

5.  Reasons  for  Issuing  an  Objection 
Notice 

Since  1994,  EPA  has  worked  with  the 
Department  of  Justice,  the  Internal 
Revenue  Service,  the  Customs  Service, 
the  State  Department,  and  the 
Department  of  Defense  to  confirm  the 
information  in  petitions  to  import  used 
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CFCs.  Based  on  this  experience,  EPA 
proposed  a  list  of  reasons  for  issuing  an 
objection  notice  to  a  petition  to  import 
used  HCFCs. 

EPA  proposed  five  reasons  for  issuing 
an  objection  notice  that  are  included  in 
today's  action.  Reason  (A)  is  a  lack  of 
sufficient  information.  Reason  (B)  is  the 
submission  of  false  or  misleading 
information.  If  the  transaction  appears 
to  be  contrary  to  the  provisions  of  the 
Vienna  Convention  on  Substances  that 
Deplete  the  Ozone  Layer,  the  Montreal 
Protocol  and  Decisions  by  the  Parties,  or 
the  Protocol's  non-compliance 
procedures,  EPA  may  issue  an  objection 
notice  pursuant  to  reason  (C). 

Under  reason  (D),  EPA  may  issue  an 
objection  notice  if  the  exporting  country 
has  not  granted  an  export  license  for  the 
shipment.  Finally,  under  reason  (E), 
EPA  may  disallow  a  petition  to  import 
used  HCFCs  from  an  Article  5  country 
that  has  reclamation  facilities 
subsidized  by  the  Multilateral  Fund 
(MLF). 

In  the  proposed  rule,  reason  (B)  for 
issuing  an  objection  notice  read  as 
follows:  "If  the  Administrator 
determines  that  any  portion  of  the 
petition  contains  false  or  misleading 
information  or  has  reason  to  believe  that 
the  petition  contains  false  or  misleading 
information."  One  of  the  commenters  on 
the  proposed  changes  to  the  petition 
process  for  class  I  substances  stated  that 
an  EPA  objection  under  reason  (B) 
might  be  "based  on  unsubstantiated 
allegations  or  unfounded  belief."  EPA 
agrees  that  the  phrase  "has  reason  to 
believe"  may  be  too  vague.  Thus,  in  ' 
today's  action,  EPA  is  modifying  reason 
(B)  for  issuing  an  objection  notice  to 
read:  "If  the  Administrator  determines 
that  any  portion  of  the  petition  contains 
false  or  misleading  information,  or  the 
Administrator  has  information  from 
other  U.S.  or  foreign  government 
agencies  indicating  that  the  petition 
contains  false  or  misleading 
information." 

EPA  received  one  comment  on  its 
proposal  to  issue  an  objection  notice  for 
any  petition  to  import  used  HCFCs  from 
an  Article  5  country  that  has 
reclamation  facilities  subsidized  by  the 
MLF.  The  intent  of  the  MLF  was  to 
allow  Article  5  countries  to  reclaim 
used  HCFCs  for  their  domestic  needs. 
The  commenter  stated  that  there  were 
technically  valid  reasons  for  allowing 
imports  of  used  HCFCs  from  Article  5 
countries  that  had  MLF  reclamation 
facilities.  That  commenter  believed  that 
most  of  those  facilities  were  simple  and 
not  capable  of  technically  complex 
reclamation.  However,  the  complexity 
of  HCFC  reclamation  from  Article  V 
countries'  equipment  and  appliances 


has  no  bearing  on  the  proposed 
petitioning  process,  because  the  process 
only  applies  to  the  import  of  used 
HCFCs  and  not  the  import  of  equipment 
containing  HCFCs;  therefore,  EPA  is 
finalizing  this  proposed  basis  for  issuing 
an  objection  notice.  EPA  would  not 
want  to  circumvent  the  efforts  of  Article 
5  countries  in  establishing  their  own 
HCFC  management  plans.  EPA  believes 
that  if  it  allowed  the  import  of  used 
HCFCs  from  such  Article  5  countries 
that  this  action  might  jeopardize  the 
countries'  efforts  to  properly  handle 
used  HCFCs  and  reduce  thefr  domestic 
demand  for  newly  produced  material.  In 
today's  final  action,  this  reason  for 
objection  appears  as  rea^n  (E). 

EPA  proposed  two  reasons  for  issuing 
an  objection  notice  that  are  not  included 
in  today's  final  action.  In  the  proposed 
rule,  reason  (F)  was:  "If  the 
Administrator  has  received  information 
indicating  that  a  person  listed  in  the 
petition  has  produced  at  any  time  false 
information  regarding  trade  in  class  II 
controlled  substances  as  defined  in  this 
subpart,  including  information  required 
by  EPA  or  required  by  the  appropriate 
government  agency  in  the  exporting 
country."  Reason  (G)  was:  If  the 
Administrator  has  received  information 
indicating  that  a  person  listed  in  the 
petition  is  in  violation  of  a  requirement 
in  any  regulation  under  Title  VI  of  the 
Clean  Air  Act."  Commenters  on  the 
proposed  change^  to  the  petition 
process  for  class  I  substances  objected  to 
the  likely  use  of  "hearsay"  and 
information  "incorrectly  or 
maliciously"  provided  to  EPA  during  its 
petition  review.  EPA  agrees  that  the 
potential  for  abuse  of  these  reasons  by 
competitors  or  disgruntled  employees  is 
too  great.  Thus,  reasons  (F)  and  (G)  are 
not  being  included  in  today's  action. 

In  addition,  in  this  final  action  EPA 
has  combined  two  reasons  relating  to 
the  exporting  country's  desire  not  to 
allow  the  export.  Reason  (D)  is 
sufficiently  broad  to  cover  both  a  refusal 
to  grant  an  export  license  in  a  particular 
instance  and  a  general  policy  of  not 
allowing  exports. 

Finally,  EPA  is  modifying  the 
proposed  language  for  §  82.13(g)(3)(iv) 
to  clarify  that  it  is  retaining  the 
discretion  not  to  object  to  a  petition. 
The  new  language  states:  "In  cases 
where  the  Administrator  does  not  object 
to  the  petition  based  on  the  criteria 
listed  in  paragraph  {c)(4){i)  of  this 
section,  the  Administrator  will  issue  a 
non-objection  notice." 

6.  Petition  and  Non-Objection  Letter  To 
Accompany  the  Shipment '  ■ 

EPA  proposed  requiring  that  the 
petition  and  the  non-objection  notice 


from  EPA  accompany  each  shipment 
through  U.S.  Customs  in  the  belief  that 
this  would  facilitate  clearance  through 
customs.  One  commenter  believed  that 
in  most  circumstances  no 
documentation  other  than  labeling 
accompanies  the  shipment.  This 
commenter  also  believed  that  the 
paperwork  and  the  shipment  are  not 
processed  simultaneously  and  suggested 
that  EPA  should  require  that  the 
documentation  be  sent  to  the  freight 
forwarder  and  accompany  the  bill  of 
lading.  In  saying  that  the  non-objection 
notice  must  accompany  the  shipment. 
EPA  intends  to  require  that  the  non- 
objection notice  be  submitted  and 
reviewed  by  U.S.  Customs  with  all 
documentation  associated  with  a 
shipment,  i.e,  the  bill  of  lading  and 
Customs  entry  form.  EPA  respectfully 
disagrees  with  the  commenter's  belief 
that  the  paperwork  does  not  accompany 
the  shipment  as  it  passes  U.S.  Customs. 
EPA  frequently  receives  calls  from  U.S. 
Customs  port  inspectors  asking 
questions  about  individual  shipments  of 
CFCs  that  are  at  the  port,  when  the 
associated  bill  of  lading  and  Customs 
entry  form  are  not  accompanied  by  the 
EPA  non-objection  notice.  When  there  is 
no  EPA  non-objection  notice  issued  for 
such  a  shipment,  it  is  seized  by  U^. 
Customs  as  an  illegal  import  in  violation 
of  regulations  under  authority  of  the 
CAA.  However,  when  U.S.  Customs 
inspectors  call  EPA  and  the  non- 
objection notice  accompanies  the  bill  of 
lading  and  the  Customs  entry  form,  it  is 
an  easier  process  to  "clear"  the 
shipment.  The  Agency  wants  to  note 
that  the  commenter  did  not  provide  a 
rationale  for  why  the  non-objection 
notice  should  not  accompany  the 
shipment  through  U.S.  Customs. 
Because  the  petitioner  must  receive  the 
non-objection  notice  before  the 
shipment  leaves  the  foreign  country  of 
export,  timing  cannot  be  the  reason  for 
not  including  a  non-objection  notice 
with  a  shipment's  entry  through  U.S. 
Customs.  EPA  believes  requiring  that 
the  non-objection  notice  accompany  the 
shipment's  entry  will  expedite  HCFC 
imports  through  U.S.  Customs. 

/.  Will  There  be  New  Restrictions  on 
Imports  To  and  Exports  From  Specific 
Parties?  • 

At  the  eleventh  meeting  in  1999.  the 
Parties  agreed  to  an  amendment  to  the 
Protocol  requiring  that,  beginning 
January  1,  2004,  each  Party  shall  ban 
HCFC  imports  from  and  exports  to 
countries  that  have  not  ratified  the 
amendments  with  control  measures  for 
HCFCs  relevant  to  that  country'.  This 
ban  reflects  a  strategy  by  the  Parties  to 
encourage  ratification  of  the  Protocol 


2840  Federal  Register/Vol.  68,  No.  13/Tuesday.  January  21,  2003/Rules  and  Regulations 


and  each  successive  package  of 
amendments.  EPA  proposed  to  make  its 
HCFC  regulations  consistent  with  this 
provision  by  including.a  ban  on  import 
or  export  of  any  quantity  of  HCFCs  from 
or  to  any  state  that  was  not  a  Party  to 
the  Copenhagen  Amendments,  unless 
that  state  was  complying  with  the 
Copenhagen  Amendments. 

Only  one  commenter  requested 
clarification  concerning  allocation  rights 
of  an  importer  of  record  that  previously 
imported  from  a  non-Party.  EPA  agrees 
with  the  commenter's  assumption  that 
all  consumption  allowances  allocated  to 
importers  are  valid  upon  promulgation 
of  the  rule.  However,  beginning  January 
1.  2004,  EPA  notes  that  these 
allowances  may  only  be  expended  to 
produce  for  export  to,  or  to  import  from. 
Parties  that  are  either:  (1)  Listed  in 
Appendix  L  and  have  ratified  the 
Beijing  Amendments  as  listed  in 
Appendix  C,  or  (2)  not  listed  in 
Appendix  L  but  are  listed  in  Appendix 
C  as  having  ratified  the  Copenhagen 
Amendments. 

EPA  will  allow  trade  with  all  Parties 
upon  promulgation  of  this  rule,  but  on 
January  1,  2004,  trade  will  be  restricted 
to  Parties  that  are  either:  (1)  Listed  in 
Appendix  L  and  have  ratified  the 
Beijing  Amendments  as  listed  in 
Appendix  C,  or  (2)  not  listed  in 
Appendix  L  but  are  listed  in  Appendix 
C  as  having  ratified  the  Copenhagen 
Amendments,  or  (3)  listed  in  Appendix 
C,  Aimex  2  of  the  Protocol,  as 
complying  with  the  Beijing 
Amendments  if  the  foreign  state  is  listed 
in  Appendix  L,  or  as  complying  with 
the  Copenhagen  Amendments  if  the 
foreign  state  is  not  listed  in  Appendix 
L.  The  UNEP  Web  site  maintains  a  real- 
time list  of  current  Parties  to  the 
Protocol  and  all  its  amendments  for 
those  wishing  to  ensure  they  are 
viewing  the  most  current  list.  The 
Internet  address  is:  http:// 
www.  unep.org/ozone/ratif.shtml. 

K.  Will  There  Be  Changes  in  Definitions? 

Because  some  of  the  definitions 
referred  only  to  class  I  substances  and 
new  deBnitions  were  necessary  to 
explain  provisions  for  HCFCs,  EPA 
proposed  modifications  to  the  existing 
definitions  and  the  addition  of  new 
definitions  to  §82.3. 

1.  Modifications 

EPA  proposed  modifying  the 
definitions  for  the  following  terms  to 
include  HCFCs:  "baseline  consumption 
allowances";  "baseline  production 
allowances";  "consumption 
allowances";  "production  allowances"; 
and  "Article  5  allowances."  There  were 
no  comments  on  these  modifications. 


Since  the  following  terms  do  not 
apply  to  HCFCs,  EPA  proposed 
modifying  them  to  make  them  explicitly 
apply  to  class  I  substances  only: 
"destruction  credits";  and 
"transformation  credits."  There  were  no 
comments  and  the  Agency  notes  that  the 
statutory  time  period  in  which  a  person 
could  obtain  these  credits  for  class  I 
controlled  substances  has  passed,  so  is 
removing  them  from  the  rule. 

EPA  proposed  modifying  the 
definition  for  "Party"  to  include  an 
example  relating  to  the  HCFC  trade  ban 
that  the  Parties  agreed  to  in  the  1999 
Beijing  Amendments.  One  commenter 
stated  that  the  example  implied  that  the 
term  "Party"  as^sed  in  provisions 
based  on  the  Beijing  Amendments 
includes  foreign  states  that  have  not 
ratified  the  Beijing  Amendments  and 
requested  that  EPA  clarify  the  example. 
This  commenter  believed  that  trade  in 
HCFCs  should  only  be  permitted  among 
foreign  states  that  have  ratified  the  1999 
Beijing  Amendments.  EPA  agrees  that 
the  example  in  the  proposed  definition 
was  confusing.  In  fact,  EPA  interprets 
the  HCFC  trade  ban  provisions  agreed  to 
in  the  1999  Beijing  Amendments  as 
limiting  imports  from  and  exports  to 
Parties  that  are  either:  (1)  Listed  in 
Appendix  L  and  have  ratified  the 
Beijing  Amendments  as  listed  in 
Appendix  C,  or  (2)  not  listed  Appendix 
L  but  are  listed  in  Appendix  C  as  having 
ratified  the  Copenhagen  Amendments. 
Therefore,  with  today's  action  the 
example  is  being  removed  from  the 
definition  of  Party. 

2.  Additions 

EPA  proposed  adding  the  following 
new  definitions:  "export  production 
allowances";  "unexpended  export 
production  allowances";  "individual 
shipment";  "non-objection  notice"; 
"source  facility."  With  today's  action, 
EPA  is  replacing  the  concept  of  "space 
vehicle/defense  allowances"  with  the 
broader  concept  of  "HCFC-14lb 
exemption  allowances."  Accordingly, 
EPA  is  adopting  definitions  for  "HCFC- 
141b  exemption  allowances"  and 
"unexpended  HCFC-14lb  exemption 
allowances"  in  lieu  of  "space  vehicle/ 
defense  allowances"  and  "unexpended 
space  vehicle/defense  allowances." 

EPA  also  proposed  to  adopt 
definitions  for  "individual  shipment," 
"non-objection  notice,"  and  "source 
facility"  as  part  of  a  separate  rulemaking 
involving  changes  to  the  petition 
process  for  used  class  I  substances  (63 
FR  41627).  EPA  has  taken  into 
consideration  comments  received  in  the 
coiu-se  of  that  rulemaking  prior  to 
adopting  these  definitions  in  final  form. 
In  the  class  I  rulemaking,  EPA  received 


one  comment  on  the  definition  of 
"individual  shipment."  The  comment 
asked  for  a  clarification  of  the  phrase 
"not  to  be  dis-aggregated,"  which 
appeared  in  the  definition  as  initially 
proposed.  The  comment  also  pointed 
out  an  inconsistency  between  this 
phrase  and  the  phrase  "not  to  be 
aggregated,"  which  appeared  in  the 
initial  paragraph  under  §  82.13(g)(2)  and 
the  proposed  §  82.24(c)(3).  With  this 
action,  EPA  is  adding  a  definition  of 
"individual  shipment"  to  §82.3  that 
does  not  employ  the  phrase  "not  to  be 
dis-aggregated",  and  is  removing  the 
phrase  "not  to  be  aggregated"  from  the 
proposed  language  for  §  82.24(c)(3).  The 
intent  of  the  definition  continues  to  be 
the  same  as  explained  in  the  rule 
published  in  the  Federal  Register  on 
August  4,  1998  (63  FR  41627);  that  an 
importer  shall  submit  a  petition  to 
import  a  specific  quantity  of  used  class 
I  controlled  substance  as  a  single  U.S. 
Customs  entry.  If  an  importer  cannot 
arrange  for  the  entire  quantity  to  be 
shipped  as  one  entry  through  U.S. 
Customs,  the  importer  is  required  to 
submit  to  EPA  a  separate  petition  for  the 
quantity  of  each  individual  U.S. 
Customs  entry  of  a  used  controlled 
substance. 

One  cQmmenter  on  the  proposed 
petition  process  for  used  class  II 
controlled  substances  believed  EPA 
should  clarify  whether  the  definition  of 
"individual  shipment"  may  include  a 
shipment  that  is  the  aggregate  of  many 
other  shipments  of  used  HCFCs.  The 
commenter  requested  that  EPA  detail 
the  documentation  required  for  such  an 
aggregated  shipment.  "Individual 
shipment"  as  it  pertains  to  the  threshold 
quantity  requiring  a  petition  means  the 
total  weight  in  kilograms  of  the  HCFC 
that  the  petitioner  wishes  to  import  into 
the  United  States  at  one  specific 
instance  and  that  can  be  imported  as  a 
single  U.S.  Customs  entry.  Petitioners 
who  wish  to  aggregate  HCFCs  from 
different  sources  into  one  "individual 
shipment,"  must  make  certain  that  their 
petition  has  the  required  multiple 
source  information  that  makes  up  the 
individual  shipment.  For  example,  an 
importer  that  petitions  the  Agency  to 
import  an  individual  shipment  of  used 
HCFCs  from  more  than  one  source  must 
itemize  the  petition  requirements 
applicable  to  each  source.  This 
itemization  will  be  done  based  on  the 
weight  contribution  of  each  source  to 
the  individual  shipment.  If  the 
individual  shipment  consists  of 
different  HCFCs  from  multiple  sources, 
EPA  will  respond  in  writing  regarding 
each  quantity  of  each  specific  HCFC. 
For  example,  if  an  individual  shipment 
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consists  of  HCFC-22  and  HCFC-123, 
EPA  will  cite  the  quantity  for  each 
substance  in  one  notice. 

In  the  rulemaking  to  change  the 
petition  process  for  used  class  I 
substances,  EPA  received  one  comment 
on  the  proposed  definition  of  "source 
facility."  As  proposed,  that  definition 
reads  as  follows:  "the  exact  location  at 
which  a  used  controlled  substance  was 
recovered  from  a  piece  of  equipment, 
including  the  name  of  the  compsmy 
responsible  for,  or  owning  the  location, 
a  contact  person  at  the  location,  the 
mailing  address  for  that  specific 
location,  and  a  phone  number  and  a  fax 
number  for  the  contact  person  at  the 
location."  The  commenter  stated  that 
the  phrase  "exact  location"  is  too 
specific,  believing  that  it  could  refer  to 
the  valve  or  fitting  on  the  piece  of 
equipment  from  which  the  used 
controlled  substance  is  recovered.  The 
commenter  pointed  out  that  the  valve  or 
fitting  will  not  have  a  mailing  address. 
The  commenter  suggests  replacing  the 
phrase  "exact  location"  with  the  word 
"site."  EPA  believes  there  may  be  some 
merit  to  the  commenter's  concern  about 
the  specificity  of  the  proposed  phrase. 
EPA's  intent  was  to  refer  to  the  postal 
address  of  the  owner  of  the  equipment 
from  which  the  ozone-depleting 
substance  was  recovered,  not  the  exact 
location  of  the  specific  piece  of 
equipment.  However,  to  maintain  the 
consistency  of  the  wording  within  the 
definition,  EPA  is  replacing  the  phrase 
"exact  location"  with  the  word 
"location"  rather  than  site. 

L.  Will  Other  Regulatory  Options  Be 
Used  To  Control  HCFCs? 

Other  authorities  under  Title  VI  are 
available  to  ensure  that  the  U.S. 
complies  with  its  phaseout  schedule  for 
HCFCs.  These  programs  include  the 
SNAP  program,  labeling  of  products 
made  with  ODSs,  and  the  ban  on  non- 
essential products  containing  ODSs. 
These  programs  affect  the  sale  and/or 
use  of  HCFCs  rather  than  their 
production,  import,  and  export.  The 
allowance  system  directly  affects  the 
production,  import,  and  export  of 
HCFCs. 

Eight  commenters  were  unanimous  in 
their  belief  that  implementing  these 
provisions  to  maintain  compliance  with 
the  Protocol  cap  was  unnecessary. 

1.  Labeling 

Under  Section  611  of  the  Act,  EPA 
could  require  labels  on  products 
containing  or  made  with  HCFCs  before 
January  1,  2015.  Beginning  on  that  date, 
all  products  containing  or  manufactured 
with  HCFCs  must  bear  a  label  indicating 
the  association  with  a  substance  that 


harms  public  health  and  the 
environment  by  destroying  ozone  in  the 
upper  atmosphere. 

EPA  did  not  propose  to  use  labeling 
to  discourage  HCFC  usage  and  to  ensure 
compliance  with  the  Protocol.  Nine 
commenters  agreed  with  the  EPA 
position.  At  this  time,  EPA  will  not  use 
labeling  to  further  control  HCFCs  but 
will  continue  to  evaluate  the  potential 
benefit  of  labeling  requirements.  Future 
action,  if  pursued,  would  be  done 
through  notice  and  comment 
rulemaking. 

2.  SNAP  Approval  and  Restrictions 

The  Significant  New  Alternatives 
Policy  program  as  authorized  by  Section 
612  of  the  Act  publishes  lists  of 
acceptable  and  unacceptable  substitutes 
for  HCFCs.  In  some  SNAP  sector  end- 
uses,  HCFCs  have  been  listed  as 
acceptable  substitutes,  but  the 
availability  of  zero-ODP  alternatives  has 
increased  in  some  of  these  uses.  It  is 
therefore  possible  that  SNAP 
determinations  regarding  existing  HCFC 
acceptable  uses  could  be  revised. 

EPA  did  not  propose  to  include  any 
SNAP-related  provisions  in  this  rule. 
Seven  of  the  eight  commenters  on 
regulatory  options  agreed  with  the  EPA 
decision  not  to  include  SNAP-related 
provisions  in  this  rule.  The  eighth 
commenter  was  silent  on  this^  issue. 
Although  EPA  is  not  including  any 
SNAP  provisions  with  the  allowance 
system,  it  is  possible  that  future 
independent  SNAP  approvals  and 
restrictions  might  affect  HCFC 
production  and  consumption. 

3.  Non-Essential  Products  Ban 

Section  610(d)  of  the  Act  prohibits  the 
sale,  distribution,  or  offer  for  sale  or 
distribution  in  interstate  commerce,  of 
certain  non-essential  products  that 
contain  or  are  made  with  HCFCs.  EPA 
is  authorized  to  grant  exceptions  to  the 
ban  under  certain  conditions. 

EPA  did  not  propose  any  provisions 
that  would  use  the  non-essential 
products  ban  to  ensure  compliance  with 
the  HCFC  caps  under  the  Protocol.  Five 
of  the  eight  commenters  on  regulatory 
options  agreed  with  this  decision:  the 
other  three  were  silent  on  the  issue  of 
a  Section  610(d)  ban.  Although  EPA  is 
not  including  provisions  in  this  rule 
relating  to  the  non-essential  products 
ban,  it  is  possible  that  future 
independent  evaluations  of  whether 
certain  products  containing  or 
manufactured  with  HCFCs  qualify  as 
non-essential  products  might  affect 
HCFC  consumption. 


M.  Will.'There  Be  Consumption 
Allowance  Credits  for  Reductions  of 
HCFC  Production  By-Products 
Regulated  by  Title  VI? 

EPA  realizes  that  there  is  at  least  one 
case  where  the  production  of  an  HCFC 
creates  a  by-product  that  is  also 
regulated  under  Title  VI  of  the  Act.  In 
an  effort  to  encourage  emissions 
reductions  of  such  by-products,  EPA  has 
explored  incentives  for  voluntary 
reductions.  EPA  sought  comment  on  a 
proposal  to  provide  one  production 
allowance  and  one  consumption 
allowance  to  producers  of  HCFCs  for 
each  kilogram  of  by-product  that  is 
reduced.  Allowances  could  be  granted 
only  to  the  extent  available  under  the 
cap.  Only  one  commenter  was  in  favor 
but  stated  that  EPA  would  have  to  be 
certain  that  adequate  allowances  were 
available  after  the  new  entrant 
allocations  are  calculated.  This 
commenter  felt  that  such  an  incentive 
approach  would  be  difficult  to  monitor 
and  verify.  Because  there  was  not 
widespread  support  for  the  proposal 
and  the  Agency  agrees  that  adequate 
monitoring  will  be  difficult,  EPA  is  not 
reserving  any  remaining  allowances 
under  the  cap  as  an  incentive  to  reduce 
by-products  regulated  under  Title  VI  in 
the  production  of  HCFCs. 

N.  What  Will  the  Reporting  and 
Recordkeeping  Requirements  Be? 

EPA  proposed  reporting  and 
recordkeeping  requirements  similar  to 
those  used  for  class  I  substances.  The 
requirements  include  quarterly  rfeports 
listing  each  chemical  and  the  quantities 
(in  kilograms)  produced,  imported, 
exported,  transformed,  and  destroyed. 
In  order  to  allow  EPA  to  gather  more 
accurate  and  timely  HCFC  market 
information  and  fulfill  its  reporting 
obligations  under  the  Protocol,  EPA 
proposed  to  expand  the  basic  reporting 
and  recordkeeping  requirements  for 
HCFC  transactions  that  have  been  in 
place  since  1996. 

Five  commenters  felt  the  proposed 
reporting  and  recordkeeping 
requirements  were  excessive  or  overly 
burdensome  and  unnecessary.  Three 
commenters  stated  that  the  proposal  to  . 
require  reporting  within  15  days  after 
each  quarter  failed  to  provide 
companies  sufficient  time  to  gather  the 
information  required  and  to  ensure  the 
accuracy  of  the  data.  The  current 
regulations  require  reporting  within  45 
days  after  each  quarter.  EPA  has 
requested  that  companies  report  within 
15  days  after  each  quarter  during  2001 
instead  of  the  required  45  days  so  it 
could  better  monitor  quarterly 
consumption  figures.  Most  companies 


2842 


Federal  Register/ Vol.  68,  No.  13/Tuesday,  January  21.  2003 /Rules  and  Regulations 


were  able  to  comply  with  this  request, 
allowing  EPA  to  track  whether  domestic 
consumption  was  close  to  the  U.S. 
consumption  cap.  However,  EPA  wishes 
be  responsive  to  the  commenters' 
concern  that  15  days  is  insufficient 
time.  Therefore,  with  today's  action, 
EPA  is  requiring  reporting  within  30 
days  after  each  quarter.  EPA  believes 
that  this  is  a  sufficient  period  of  time  to 
allow  companies  to  gather  the 
information  and  ensure  its  accuracy 
before  submission  to  EPA.  EPA  has 
decided  not  to  retain  the  current  45-day 
reporting  requirement  because  of  the 
continuing  need  to  monitor  compliance 
with  the  U.S.  consumption  cap  as 
closely  as  possible. 

Three  commenters  were  concerned 
that  certain  proposed  reporting 
requirements  may  involve  the  provision 
of  highly  confidential  business 
information.  EPA  will  treat  all  business 
information  submitted  under  the  HCFC 
reporting  requirements  in  accordance 
with  the  confidential  business 
information  provisions  at  40  CFR  Part  2, 
Subpart  B. 

One  commenter  suggested  that 
supplying  hard  copies  of  the  records 
EPA  requires,  such  as  the  quarterly 
reports,  may  demand  more  human 
resources  than  anticipated  since  these 
documents  are  not  readily  available 
through  normal  business  electronic 
systems.  EPA  has  doubled  the  reporting 
period  from  the  proposed  15  days  to  30 
days  to  allow  more  time  for  filing 
quarterly  reports.  This  commenter 
suggested  that  allowance  holders  with 
computer  records  be  allowed  to  supply 
a  minimal  number  of  hard  copies  and 
allow  the  computerized  records  to 
provide  the  first  level  of  recourse  to 
resolve  discrepancies.  EPA  is  making 
the  forms  available  electronically,  as  a 
first  step.  In  addition.  EPA  is  working  to 
make  it  possible  for  people  to  complete 
the  forms  electronically  with  special 
guidance  on  a  "file  naming  protocol." 
EPA  wants  to  create  this  "file  naming 
protocol"  so  forms  completed 
electronically  by  producers  and 
importers  can  be  saved  with  similar 
nomenclature  for  transmission  to  EPA 
by  email.  For  example,  the  company. 
Acme  Ltd.,  might  complete  the  third- 
quarter  importer's  report  electronically 
and  save  the  document  with  the  name 
3Q_ImpR_Acme  and  send  it.  by  email, 
to  EPA.  The  Agency  believes  guidance 
on  a  "file  naming  protocol"  will  ease 
the  process  for  electronically  filing, 
searching  and  identifying  forms  for  both 
,the  Agency  and  companies,  and  be 
especially  helpful  if  a  question  arises 
about  information  in  a  specific  form. 
EPA  will  strive  to  have  forms  available 
that  can  be  completed  electronically  by 


the  regulatory  deadline  for  submission 
of  the  first-quarter  reports  (30  days  after 
the  end  of  the  quarter  in  2003),  and  will 
make  every  effort  to  have  them  available 
no  later  than  for  submission  of  second- 
quarter  reports.  Concurrent  with  the 
process  for  making  it  possible  to 
electronically  complete  forms  for 
submission  by  email,  EPA  is  pursuing 
technical  and  logistical  questions  about 
creating  a  secure  Web-based  system  for 
direct  electronic  reporting  of  data.  If 
EPA  deems  that  it  is  feasible  and 
efficient  to  create  a  secure  Web-based 
database  for  direct  electronic  reporting, 
then  EPA  will  work  to  bring  such  a 
system  online  by  2004.  This  commenter 
also  suggested  that  records  should  be 
maintained  for  two  years  rather  than  the 
three  years  proposed  by  EPA.  However, 
3  years  is  the  standard  retention  period 
for  records  concerning  both  class  I  and 
class  II  controlled  substances.  (40  CFR 
82.13(d}).  EPA  is  not  changing  this  pre- 
existing requirement  in  this  final  rule. 
In  order  to  ensure  that  EPA  reports 
accurate  information  to  the  Montreal 
Protocol  on  behalf  of  the  U.S.,  the 
Agency  requires  that  companies  send 
revisions  to  reports  no  more  than  180 
days  after  the  due  date  for  the  specific 
report.  EPA  reports  data  on  U.S. 
national  production  and  consumption  of 
controlled  substances  in  accordance 
with  obligations  under  Article  7  of  the 
Montreal  Protocol.  This  information  is 
used  by  the  Parties  to  assess  compliance 
with  phaseout  obligations  under  Article 
2  of  the  Protocol.  To  ensure  accuracy  in 
U.S.  data  reported  under  Article  7  of  the 
Protocol,  EPA  requests  that  companies 
limit  revisions  to  their  reporting  to  no 
longer  than  180  days  after  the  required 
submission  date  under  §  82.24. 

1.  Producers 

For  determining  violations,  EPA 
proposed  to  assume  a  company  had 
produced  at  full  capacity  during  a 
control  period  if  the  producer  failed  to 
keep  records  of  production  or  failed  to 
submit  reports  on  production  for  that 
control  period.  One  commenter 
suggested  that  EPA  consider  notifying 
the  company  and  allow  the  company  30 
days  in  which  to  comply  before 
assuming  the  company  had  produced  at 
full  capacity.  The  commenter  believed 
that  such  a  grace  period  would  alleviate 
a  potentially  harsh  sanction  for 
inadvertent  non-compliance  or 
difficulty  in  obtaining  the  required 
information  in  a  timely  manner.  If  a 
producer  determines  that  it  is  unable  to 
report  in  30  days  because  of  difficulty 
in  obtaining  information,  it  should 
immediately  notify  EPA  and  give  EPA 
an  estimate  of  when  it  can  comply  with 
the  reporting  requirements.  U.S. 


producers  have  been  required  to  report 
to  EPA  since  1996  but  inadvertent  non- 
compliance after  many  years  of 
experience  may  still  occur.  EPA 
currently  contacts  producers  after  the 
end  of  the  reporting  period  if  a  report 
has  not  been  filed.  Under  the  new  30- 
day  reporting  period,  companies  will  be 
notified  if  a  report  has  not  been  received 
after  30  days  due  to  inadvertent  non- 
compliance. The  producer  will  be 
allowed  an  additional  15  days  in  which 
to  file  a  report,  after  which  the 
determination  of  violations  will  begin. 

One  commenter  wondered  whether  a 
bill  of  lading  would  be  sufficient 
verification  of  an  export  to  an  affiliate 
in  an  Article  5  country  for  expending 
Article  5  allowances  since  EPA 
proposed  requiring  written  verification. 
For  recordkeeping  purposes,  EPA  will 
accept  a  bill  of  lading  as  proof  of  export 
to  an  affiliate  in  an  Article  5  country. 

Two  commenters  believed  that  the 
100-pound  recordkeeping  threshold  for 
spills  or  releases  of  HCFCs  should  not 
include  Toxic  Release  Inventory 
quantities  for  fugitive  emissions.  EPA 
agrees  that  producers  need  not  include 
Toxic  Release  Inventory  quantities  for 
fugitive  emissions.  In  addition,  EPA  is 
clarifying  that  this  recordkeeping 
requirement  applies  only  to  spills  or 
releases  that  occur  while  the  producer 
has  title  to  the  chemical. 

With  respect  to  the  proposed 
reporting  requirement  at 
§  82.24(b)(l)(vi),  a  producer  pointed  out 
that  it  sometimes  sells  to  wholesalers 
who  may  export  a  portion  of  the 
shipment  intended  for  transformation  or 
destruction  and  the  producer  may  not 
be  aware  of  it.  The  commenter  believed 
that  producers  should  not  be 
accountable  for  reporting  these  sales 
and  that  their  responsibility  should  be 
limited  to  those  shipments  where  the 
"Ship  to"  destination  is  to  a  foreign 
entity.  EPA  agrees  that  the  producer 
need  only  report  the  names  and 
quantities  of  HCFCs  exported  by  that 
producer  and  has  removed  the  phrase 
"or  by  other  U.S.  persons"  from  the 
reporting  requirement. 

2.  Exporters 

A  producer  that  manufactures  for  the 
export  market  questioned  whether  it 
needed  to  supply  the  source  of  the 
HCFC  and  the  date  it  was  purchased  if 
it  was  shipping  directly  to  its  own 
affiliate  in  another  country.  EPA 
believes  interactions  between  a  U.S. 
producer  and  an  overseas  affiliate 
probably  generate  some  form  of 
paperwork  to  document  the 
manufacture  of  an  HCFC  that  is 
subsequently  exported  to  the  affiliate. 
The  producer/exporter  may  substitute 
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this  paperwork  that  is  already  generated 
to  document  an  "order"  for  an  HCFC  to 
be  exported  to  an  overseas  affiliate  in 
lieu  of  an  invoice. 

3.. Transformation  and  Destruction 

Three  commenters  requested  that  EPA 
clearly  state  that  HCFCs  used  as 
feedstocks;  HCFC  heels  in  tank  trailers, 
cyHnders,  and  drums;  and  used  HCFCs 
are  exempted  from  the  rule.  Two  of  the 
three  commenters  suggested  eliminating 
the  proposed  recordkeeping  and 
reporting  requirements  associated  with 
these  exemptions.  Section  82.15 
(prohibitions  for  class  II  control 
substances)  in  the  rule  exempts  the 
production  and  import  of  HCFCs  for 
transformation  or  destruction  pinposes. 
That  same  section  exempts  the  import  of 
transhipments,  heels,  and  used  HCFCs 
from  the  prohibitions.  EPA  believes  no 
further  clarification  of  these  exemptions 
is  necessary.  Although  there  are  no 
allowances  associated  with  feedstock, 
heels,  and  used  HCFCs,  the  Protocol 
requires  reporting  of  these  quantities  by 
each  of  the  Parties.  Therefore,  EPA 
needs  to  obtain  basic  information 
regarding  such  activities.  Accordingly, 
EPA  is  adopting  the  reporting  and 
recordkeeping  requirements  as 
proposed. 

Another  commenter  on  the  proposed 
requirement  that  producers  maintain 
dated  records  for  HCFCs  used  as 
feedstock  proposed  that  production 
records  be  enough  to  satisfy  this 
requirement.  Under  the  Protocol  and 
CAA,  quantities  of  HCFCs  used  for 
feedstock  are  exempt  from  calculations 
of  production  and  consumption. 
However,  in  accordance  with 
obligations  under  the  Protocol  EPA 
must  report  the  total  amount  of  HCFCs 
produced,  imported  and  exported  for 
use  as  a  feedstock  during  a  calendar 
year  to  the  Parties.  The  intent  of    - 
monitoring  feedstock  quantities  is  to 
ensure  there  is  no  abuse  of  the 
'  exemption.  Because  feedstock  quemtities 
can  be  produced,  imported  and 
exported  in  one  year  and  may  not 
actually  be  transformed  during  that 
same  calendar  year  EPA  is  retaining  the 
requirement  that  producers,  importers 
and  exporters  submit  a  transformation 
verification  for  class  II  controlled 
substance  as  proposed. 

A  commenter  on  reporting 
requirements  for  those  purchasing 
HCFCs  for  transformation  felt  a  change 
in  timing  for  transformation  should  not 
require  a  revised  verification  since 
inventory  fluctuations  might  influence 
the  decision  to  transform.  The  proposed 
requirement  calls  for  a  "period  of  time 
over  which  the  person  intends  to 
transform"  the  HCFCs  rather  than  a 


specific  date.  The  person  reporting  may 
estimate  the  period  of  time  during 
which  the  transformation  might  take 
place  rather  than  report  a  specific  date, 
however,  the  Agency  is  not  requiring  a 
re-submission  of  the  verification  as 
proposed  if  the  timing  happens  to 
change. 

A  commenter  on  the  reporting  of 
transformation  or  destruction  believed 
that  submitting  invoices  or  sales 
agreements  1 5  days  after  the  end  of  the 
quarter  might  be  difficult  and  suggested 
that  this  be  changed  to  a  recordkeeping 
requirement.  EPA  has  expanded  the 
reporting  period  from  15  days  to  30  days 
to  allow  the  exporter  more  time  to 
submit  the  required  paperwork.  This  is 
especially  important  at  the  end  of  the 
fourth  quarter,  when  the  annual  figures 
are  compiled  and  any  discrepancies 
might  occur.  EPA  is  retaining  this  as  a 
reporting,  rather  than  a  recordkeeping, 
requirement  in  order  to  meet  U.S. 
reporting  obligations  under  the  Protocol. 

4.  Heels 

One  producer  suggested  that  heel 
weights  be  excluded  from  the  reporting 
requirements  in  §  82.24(f)  since  the 
company  does  not  normally  record 
these  quantities  in  rail  car  shipments  or 
tanklrucks.  The  commenter  adds  that  it 
is  possible  to  record  the  heels  remaining 
in  rail  cars  because  tare  weights  are 
assigned.  The  commenter  feels  that 
heels  in  tank  trucksWe  irrelevant 
because  customers  are  only  billed  for 
the  net  amount  of  HCFCs  delivered.  The 
commenter  believes  that  reporting  of 
heels  that  are  not  normally  recorded 
will  result  in  additional  cost  and 
provide  little  environmental  benefit. 

EPA  believes  that  the  supplier  and  the 
customer  both  possess  information 
regarding  the  total  mass  (weight)  for  the 
container,  whether  it  be  a  tank  truck  or 
a  rail  car.  As  suggested  by  the 
commenter,  the  residual  quantity  (heel) 
in  a  rail  car  is  the  difference  between 
the  empty  weight  of  the  rail  car  and  the 
tare  weight  after  a  delivery.  Suppliers 
very  typically  determine  the  weight  of  a 
rail  car  or  tank  truck  after  a  delivery  to 
be  able  to  know  the  how  much  to  bill 
the  customer  (weight  before  the  delivery 
minus  weight  after  the  delivery  - 
amount  delivered).  The  residual 
quantity  (heel)  in  a  tank  truck  would  be 
calculated  in  the  same  manner;  the 
difference  between  the  empty  weight  of 
the  tank  truck  and  the  tare  weight  after 
the  delivery.  EPA  believes  that 
determining  the  residual  quantity  (heel) 
in  this  manner  wiU  not  result  in 
additional  cost  to  the  supplier. 

The  industry  rule  of  thumb  is  that  a 
heel  is  up  to  ten  percent  of  the  volume 
of  the  container.  If  the  residual  quantity 


entering  the  United  States  is  ten  percent 
or  less  of  the  total  volume,  the  residual 
quantity  may  be  considered  a  heel.  The 
supplier  may  certify  that  the  heel  will 
remain  in  the  container  and  be  included 
in  a  future  shipment;  be  recovered  and 
transformed;  be  recovered  and 
destroyed,  or  be  recovered  for  a  non- 
emissive  use.  If  the  residual  quantity 
entering  the  United  States  is  greater 
than  ten  percent,  then  it  may  not  be 
considered  a  heel  and  the  importer  will 
be  required  to  expend  consumption 
allowances.  Non-reporting  of  residual 
quantities  greater  than  ten  percent  of  the 
total  volume  provide»-the  supplier  with 
additional  consumption  allowances  it 
has  not  been  granted  and  compromises 
the  environmental  benefits  of  the 
phaseout. 

The  commenter  requests  that  EPA 
clarify  that  "heels"  do  not  apply  to 
small  containers  but  only  to  bulk 
shipinents  because  cylinders  and  small 
containers  are  by  definition  returned 
empty  and  are  not  weighed.  In  most 
cases,  they  are  presumed  empty;  in 
some  cases,  they  are  vented  to  a  thermal 
oxidizer  before  being  refilled.  No 
residual  quantity,  whether  in  small 
containers  or  large  ISO  tanks,  can 
qualify'  as  a  heel  unless  it  represents  ten 
percent  or  less  of  the  volume  of-the 
container. 

The  same  commenter  requested  that 
the  notice  the  Department  of 
Transportation  mandates  in  49  CFR 
172.203{e)(l&2)  for  bulk  shipments 
precede  the  heel  weight  on  the  bill  of 
lading.  EPA  agrees  with  the  commenter 
that  the  heel  weight  may  follow  the 
notice  "RESIDUE:  Last  Contained 
*  *   *"  on  the  bill  of  lading. 

The  commenter  noted  that  an  invoice 
seldom  accompanies  a  heel  and  that 
U.S.-mandated  labeling  of  a  shipping 
container  from  an  Article  5  countr\'  may 
be  a  particular  problem.  EPA  requests 
the  heel  weight  be  indicated  on  the  bill 
of  lading  or  the  invoice  to  allow  the 
importer  more  than  one  place  on  which 
to  record  the  heel  weight  in  case  one  or 
the  other  document  is  not  available. 
EPA  will  monitor  the  ability  of  Parties, 
especially  Article  5  countries,  to  include 
U.S.-mandated  information  on  the 
documents  accompanying  heels  to 
determine  if  further  refinements  are 
necessarv. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
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requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  any 
regulatory  action  that  is  likely  to  result 
in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  that 
this  action  is  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  subject  to 
OMB  review  under  the  Executive  Order 
even  though  the  aimual  effect  on  the 
economy  is  expected  to  be  less  than 
$100  million.  This  document  was 
reviewed  by  OMB  and  changes 
recommended  by  OMB  have  been  made 
and  documented  for  the  public  record. 

B.  Executive  Order  13045:  Children 's 
Health  Protection 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  Section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it 
implements  specific  phaseout  schedules 
established  under  the  CAA  and  the 
Montreal  Protocol. 


C.  Executive  Order  13132:  Federalism 

Executive  Order  131 32,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
Federalism  implications.  It  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The 
requirements  in  this  document  are 
directed  to  economic  entities  that  either 
produce,  import,  export,  transform, 
destroy  or  use  HCFCs  in  very  narrow 
applications,  and  not  to  State  or  local 
governments.  Thus,  Executive  Order 
13132  does  not  apply  to  this  rule. 

D.  Executive  Order  13175:  Consultation 
and  Coordination  w^th  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

This  final  rule  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

The  requirements  in  this  final  rule  are 
directed  to  economic  entities  that  either 
produce,  import,  export,  transform, 
destroy,  or  use  HCFCs  in  very  narrow 
applications,  and  not  to  Indian  tribal 
governments  or  their  communities. 

E.  Executive  Order  1321 1 :  Energy  Effects 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Further,  we  have  concluded  that  this 
rule  is  not  likely  to  have  any  adverse 


energy  effects  because  the  phaseout 
timetable  for  HCFCs,  originally 
established  in  1993,  occurs  over  many 
decades  giving  industries  long  planning 
horizons  for  changing  to  alternative 
substances  and  for  adjusting  new 
technologies.  Over  this  long  time 
horizon,  industries  are  re-tooling  and 
maximizing  energy  efficiencies. 
Switches  from  HCFCs  to  alternative 
substances  and  new  technologies  that 
have  already  taken  place,  or  are  in 
process,  are  resulting  in  energy  savings 
for  the  manufacturer  and  the  consumer. 

F.  Congressional  Review'  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  upon  publication. 

G.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule. 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Pub  L.  104- 
113,  Section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

H.  Paperwork  Reduction' Act 

The  information  collection 
requirements  in  this  rule  [have  been  (or 
will  be)]  submitted  for  approval  to  the 
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Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  2014.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  Collection 
Strategies  Division;  U.S.  Environmental 
Protection  Agency  (2822);  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460  or  by  calling  (202)  260-2740. 
The  information  requirements  are  not 
effective  until  OMB  approves  them. 

The  recordkeeping  and  reporting 
requirements  in  this  rule  are  similar  to 
those  used  in  the  class  I  allowance 
system  that  has  been  in  place  for  several 
years.  The  information  collected  will  be 
utilized  to  monitor  business  compliance 
with  the  class  II  allowance  system.  The 
information  will  also  be  used  to  comply 
with  the  reporting  requirements  agreed 
to  by  the  Parties  to  the  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer.  The  information  is 
intended  to  ensure  that  the  U.S.  meets 
its  obligations  to  control  and  administer 
the  phaseouts  of  HCFCs  under  the 
Protocol  and  the  CAA  Amendments  of 
1990. 

Reporting  requirements  mandated  in 
Section  603  of  the  CAA  relative  to 
HCFCs  are  currently  in  place  in  40  CFR 
82.13(n)  and  (o).  This  rule  contains  new 
recordkeeping  requirements  and 
expanded  reporting  requirements  to 
ensure  accurate  expenditures  of 
allowances  and  trades  of  allowances. 
Responses  to  the  collection  of 
information  are  mandatory  pursuant  to 
Section  114  of  the  CAA. 

Information  collected  from  businesses 
may  be  claimed  as  confidential  by 
clearly  identifying  the  material  as 
confidential.  Such  information  will  be 
treated  in  accordance  with  EPA's 
procedures  for  handling  information 
claimed  as  confidential  under  40  CFR 
Part  2,  Subpart  B  and  will  only  be 
disclosed  by  the  means  set  forth  in  that 
subpart. 

It  is  estimated  that  the  annual 
reporting  burden  for  producers  is  1,132 
hours  and  for  importers  it  is  1 ,800 
hoiu?.  This  includes  maintaining 
records,  preparing  and  submitting 
quarterly  reports  oh  production,  import, 
exports,  and  claims  for  transfers  of 
allowances  and  offsets.  The  average 
biu^den  hours  per  response  is  estimated 
to  be  between  283  and  450  hours.  The 
proposed  frequency  of  response  is  four 
times  per  year  and  the  likely  number  of 
respondents  will  be  7  producers  and  14 
importers,  although  some  of  the 
producers  and  some  of  the  importers 
also  function  as  exporters.  The  only 
industry  requirements  for  the  start-up 
phase  are  an  evaluation  of  the  impact  of 


the  allowance  system  and  the 
development  of  a  plan  of  action.  The 
start-up  burden  is  estimated  to  be  910 
hours  for  producers  and  1 ,820  hours  for 
importers. 

Start-up  costs  are  estimated  to  amoimt 
to  $219,108,  after  which  annual 
industry  cost  is  estimated  to  be 
$253,089  to  maintain  records  of 
production,  import,  and  export;  submit 
quarterly  reports  to  EPA  on  production, 
import  and  export;  provide  additional 
information  requested  by  EPA;  prepare 
transfer  claims;  and  submit  petitions  to 
import  used  HCFCs.  The  latter  two 
functions  are  not  periodical  tasks  but 
are  initiated  by  the  person  based  on 
business  decisions. 

In  order  to  receive  the  benefit  of 
HCFC-141b  exemption  allowances, 
HCFC-14lb  formulators  and  U.S. 
agencies,  departments  or 
instrumentalities,  or  related  entities 
involved  in  space  vehicle  endeavors  are 
being  asked  to  petition  the  Agency 
annually  for  exemption  to  produce  or 
import  HCFC-14lb  beyond  the  January 
1 ,  2003  phaseout  date.  The  approximate 
number  of  petitioners  is  likely  to  be  15- 
20  entities.  EPA  is  requiring  that  the 
entities  supply  technical  descriptions  of 
the  processes  in  which  HCFC-141b  is 
being  used,  the  areas  where  the  product 
will  be  applied,  and  why  alternatives 
and  substitutes  are  not  sufficient  to 
eliminate  the  use  of  HCFC-14lb.  EPA  is 
also  requiring  that  entities  supply  a 
detailed  analysis  showing  why 
stockpiled,  recovered,  or  recycled 
quantities  are  not  technically  feasible 
for  use  and  a  detailed  description  of 
continuing  investigations  into  and 
progress  on  possible  alternatives  and 
substitutes  by  the  applicants. 

Entities  granted  HCFC-14lb 
exemption  allowances  for  the 
production  of  HCFC-14lb  products  will 
be  required  to  report  semiannually  to 
EPA  on  the  total  quantity  of  HCFC-14lb 
received  to  date  and  the  name  of  the 
supplier.  The  supplier  of  HCFC-14lb 
(the  "producer"  or  "importer"  under  the 
regulations)  will  report  quarterly  along 
with  their  other  quarterly  reporting  to 
EPA  the  amount  of  HCFC-14lb 
supplied  to  a  petitioner  granted  HCFC- 
141b  exemption  allowances  and  submit 
copies  of  the  requests.  It  is  estimated 
that  the  annual  reporting  burden  for  the 
recipient  of  the  allowances  is  about  20 
hours  at  a  cost  of  about  $864  and  the 
burden  for  the  manufacturer  is  about  20 
hours  at  a  cost  of  about  $1,538. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop. 


acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any  v 

previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

/.  Regulatory  Flexibility  Act  (RFA).  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et.  seq. 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

For  purposes  of  assessing  the  impact 
of  today's  rule  on  small  entities,  small 
entities  are  defined  as:  (1)  A  small 
business  that  is  identified  by  the  North 
American  Industry  Classification 
System  code  (NAiCS)  in  the  Table 
below. 


Type  of  Enterpnse 

NAICS 
Code 

Size 
Standard 
(number 
of  em- 
ployees) 

Organic  Chemical 
Wholesaling 

422690 

100 

(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  EPA  has  concluded  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  ' 

We  have  determined  that 
approximately  13  small  businesses  that 
are  eligible  for  allowances  under  this 
rule,  would  receive  allowances,  for 
which  recordkeeping  and  reporting  to 
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EPA  is  required.  The  administrative 
recordkeeping  and  reporting  these  small 
businesses  will  experience  will  amount 
to  an  impact  of  between  0.01  and  0.02 
percent  of  their  HCFC  revenues  alone. 
When  considering  that  the  vast  majority 
deal  in  numerous  chemicals  and/or  also 
obtain  revenues  from  services  provided, 
this  percentage  for  the  majority  would 
be  significantly  lower. 

Additionally,  in  this  final  rule  EPA  is 
adopting  a  petition  process  for  HCFC- 
141b  that  is  open  to  all  entities.  We 
expect  that  approximately  15 
formulators  of  HCFC-141b,  some  which 
are  small  businesses,  will  petition  the 
Agency  for  HCFC-141b  exemption 
allowances.  Those  qualifying  entities 
will  be  granted  a  benefit  in  the  form  of 
HCFC-141b  exemption  allowances 
which  allow  limited  continued 
production  of  HCFC-141b  beyond  the 
long-established  phaseout  date.  We 
estimate  that  each  petitioner  will 
experience  an  impact  of  .002  percent  of 
revenues. 

Although  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities. 

With  respect  to  the  petition  process 
for  HCFC-14lb  exemption  allowances, 
the  economic  impact  on  all  affected 
entities,  and  especially  the  economic 
impact  on  small  entities,  has  been 
reduced  to  every  extent  possible.  For 
example,  EPA  has  minimized  the 
economic  impact  by  only  requesting 
information  that  is  readily  available  to 
all  expected  to  petition.  In  addition,  in 
all  the  HCFC-141b  uses  EPA  is  aware 
of,  the  formulator  is  responsible  for 
meeting  the  testing  and  code 
requirements  as  opposed  to  the  end 
user.  Therefore,  in  order  to  reduce  the 
burden  of  petitioning,  EPA  designed  the 
process  so  the  end  user  does  not  need 
to  apply  for  the  exemption  allowance. 

With  respect  to  the  allowance 
allocation  system  as  a  whole,  EPA  has 
taken  a  number  of  steps  to  reduce 
burden  and  provide  flexibility. 
Although  small  entities  receiving 
allowance  allocations  will  be  subject  to 
the  same  recordkeeping  and  reporting 
requirements  as  the  larger  entities,  for 
purposes  of  tracking  allowance  trades 
and  expenditures,  the  small  entities  will 
be  on  the  same  footing  as  the  larger 
entities;  they  will  be  receiving  their  best- 
year  of  activity  in  the  range  of  years 
discussed  above  as  a  baseline  year  for 
determining  allowance  allocations,  and 
will  be  able  to  conduct  their  business 
with  a  degree  of  certainty  in  a 
competitive  market.  Like  the  large 
entities,  the  small  entities  will  receive 
allowances  for  the  entire  phaseout 


period,  with  the  necessary  adjustments 
each  calendar  year  to  accommodate  the 
required  reductions  in  consumption 
agreed  to  by  the  Parties  to  the  Protocol 
and  the  phaseouts  of  HCFC-22  and 
HCFC-142b. 

EPA  believes  that  the  ability  to 
transfer  allowances  among  HCFCs 
provides  the  greatest  flexibility  for  small 
entities  to  manage  their  allocation. 
Unlike  the  class  I  system  for  transfers, 
there  is  no  restriction  to  limit  inter- 
pollutant  transfers  to  groups  of 
substances.  Inter-pollutant  transfers, 
also  known  as  intra-company  transfers 
or  trades,  allow  a  company  to  shift 
allowances  internally  from  one  HCFC  to 
another  to  respond  to  market  forces,  e.g. 
HCFC-142b  allowances  for  HCFC-22  ■ 
allowances.  Inter-company  transfers  of 
allowances  are  also  possible,  either  on 
a  current-year  basis  or  on  a  permeuient 
basis.  Ciurent-year  trades  are  temporary 
trades  and  are  reflected  in  a  company's 
balance  of  allowances  in  the  control 
period  in  which  the  trade  occurs. 

By  using  the  phaseout  schedules  and 
the  option  for  current-year  or  permanent 
trades,  a  small  entity  can  opt  for  short- 
term  decisions  or  long-term  decisions 
concerning  the  allowances  it  holds  after 
evaluating  its  place  in  the  market.  In 
addition,  although  the  CAA  requires  an 
offset,  EPA  is  requiring  an  offset  of  only 
0.1  percent,  0.9  percent  less  than  that 
required  under  the  class  I  allowance 
trading  system;  such  an  offset  will  still 
provide  the  environmental  benefit 
required  by  Congress  without  penalizing 
small  entities  should  they  wish  to  avail 
themselves  of  transfers.  EPA  estimates 
that  the  burden  will  be  negligible  on 
small  businesses,  while  those  same 
small  businesses  will  gain  a  marketable 
asset  in  their  allocated  allowances.  The 
actual  burden  will  consist  of  quarterly 
reports  on  production,  imports,  exports, 
and  allowance  trades,  as  well  as 
paperwork  describing  any  trades  in 
which  the  business  decides  to  engage. 
The  estimated  recordkeeping  and 
quarterly  reporting  burden  on  the 
affected  small  businesses  will  be  about 
40  hours  per  year  per  business,  at  an 
estimated  cost  of  $3,070.  Each  trade 
made  at  the  discretion  of  the  small 
business  will  add  a  burden  of  4  hours 
at  a  cost  of  $307,  basing  the  calculation 
on  a  cost  of  $76.88  per  hour. 

In  the  proposal  EPA  notified  the 
industry  that  late  entrants  to  the  HCFC 
market  could  still  be  allocated 
allowances  if  they  provided  proper 
documentation.  One  small  entity 
provided  sufficient  information  and  is 
allocated  allowances  in  today's  action. 
EPA  also  carefully  reviewed  the 
quarterly  reports  submitted  by  other 
small  entities  for  the  baseline  years 


under  consideration  to  ensure  that  the 
correct  quantities  have  been  ascribed  to 
each  entity  for  each  year.  EPA  consulted 
with  the  small  entities  in  order  to 
reconcile  any  disparities  encountered 
during  the  record  review. 

/.  Unfunded  Mandates  Reform  Act  ■ 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  Section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  Section  205 
allows  EPA  to  adopt  an  alternative  other 
thaii  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  Section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  reguiatory 
proposals  with  significant  Federal 
intergovernmental  mandates, 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergoveriunental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector  that  may  result  in 
expenditures  of  $100  million  or  more  in 
any  one  year.  Entities  in  the  private 
sector  that  either  produce,  import, 
export,  transform,  destroy  or  use  HCFCs 
in  very  narrow  applications  will  be 
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operating  under  an  allowance  allocation 
system  very  similar  to  the  system 
selected  for  CFCs  (53  FR  30566.  August 
12, 1988).  The  CFC  allowance  allocation 
system  was  determined  to  be  the  most 
economically  efficient,  market -based, 
and  simple  to  administer  in  meeting  the 
requirements  of  the  Protocol. 
Recordkeeping  for  HCFCs  will  be 
similar  to  that  for  CFCs  but  will  be 
somewhat  simplified  due  to  the  absence 
of  essential  use  allowances,  destruction 
credits,  and  transformation  credits.  The 
experience  gained  by  those  entities 
familiar  with  the  CFC  allowance 
allocation  system  will  carry  over  in  the 
class  n  allowance  allocation  system. 

In  addition,  the  UMRA  does  not  apply 
to  rules  that  are  necessary  for  the 
national  security  or  the  ratification  or 
implementation  of  international  treaty 
obligations.  As  a  Party  to  the  Protocol, 
the  U.S.  must  comply  with  the  phaseout 
schedule  for  HCFCs  created  in  1992  the 
consumption  cap  for  HCFCs  established 
in  1996.  This  final  rule  contains 
provisions  to  implement  these 
obligations. 

TTius,  this  rule  is  not  subject  to  the 
requirements  of  Sections  202  and  205  of 
the  UMRA. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemicals, 
Chlorofluorocarbons,  Exports, 
Hydrochlorofluorocarbons,  Imports, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  18.  2002. 
Christine  Todd  Whitman, 
Administrator.  ~ 

For  the  reasons  stated  in  the 
preamble,  40  CFR  part  82  is  amended  as 
follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  Part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601.  7671- 
7671q. 

Subpart  A — Production  and 
Consumption  Controls 

2.  Amend  §  82.3  as  follows: 

a.  Revise  the  section  heading. 

b.  Revise  the  definitions  for  "Article 
5  allowances",  "Baseline  consmnption 
allowances",  "Baseline  production 
allowances",  "Confer",  "Consumption 
allowances",  "Party",  "Production 
allowances." 

c.  Remove  the  definitions  for 
"Destruction  credits",  and 
"Transformation  credits." 


d.  Add  new  definitions  in 
alphabetical  order  for  the  terms  "Export 
production  allowances",  "Formulator", 
"HCFC-14lb  exemption  allowances", 
"Individual  shipment",  "Non-objection 
notice",  "Source  facility",  "Space 
vehicle",  "Unexpended  export 
production  allowances",  and 
"Unexpended  HCFC-141b  exemption 
allowances". 

The  revisions  and  additions  read  as 
follows: 

§  82.3    Definitions  for  class  I  and  class  II 
controlled  substances. 

***** 

Article  5  allowances  means  the 
allowances  apportioned  under  §  82.9(a) 
and  §  82.18(a). 

Baseline  consumption  allowances 
means  the  consumption  allowances 
apportioned  imder  §  82.6  and  §  82.19. 

Baseline  production  allowances 
means  the  production  allowances 
apportioned  imder  §  82.5  and  §  82.17. 
***** 

Confer  means  to  shift  the  essential-use 
allowances  obtained  under  §82.4(t) 
from  the  holder  of  the  unexpended 
essential-use  allowances  to  a  person  for 
the  production  of  a  specified  controlled 
substance,  or  to  shift  the  HCFC-14lb 
exemption  allowances  granted  under 
§  82.16(h)  from  the  holder  of  the 
unexpended  HCFC-14lb  exemption 
allowances  to  a  person  for  the 
production  or  import  of  the  controlled 
substance. 
***** 

Consumption  allowances  means  the 
privileges  granted  by  this  subpart  to 
produce  and  import  controlled 
substances;  however,  consumption 
allowances  may  be  used  to  produce 
controlled  substances  only  in 
conjunction  with  production 
allowances.  A  person's  consumption 
allowances  for  class  I  substances  are  the 
total  of -the  allowances  obtained  under 
§§  82.6  and  82.7  and  82.10,  as  may  be 
modified  under  §  82.12  (transfer  of 
allowances).  A  person's  consumption 
allowances  for  class  II  controlled 
substances  are  the  total  of  the 
allowances  obtained  under  §§  82.19  and 
82.20,  as  may  be  modified  under 
§82.23. 
***** 

Export  production  allowances  means 
the  privileges  granted  by  §  82.18(b)  to 
produce  HCFC-14lb  for  export 
following  the  phaseout  of  HCFC-14lb 
on  January  1,  2003. 
***** 

Formulator  means  an  entity  that 
distributes  a  class  11  controlled 
substance(s)  or  blends  of  a  class  II 
controlled  substance{s)  to  persons  who 


use  the  controlled  substance(s)  for  a 
specific  application  identified  in  the 
formulator's  petition  for  HCFC-14lb 
exemption  allowances. 


HCFC-141b  exemption  allowances 
means  the  privileges  granted  to  a  HCFC- 
141b  formulator;  an  agency,  department, 
or  instrumentality  of  the  U.S.;  or  a  non- 
governmental space  vehicle  entity  by 
this  subpart  to  order  production  of  or  to 
import  HCFC-141b,  as  determined  in 
accordance  with  §  82.16(h). 
*        •        *        *        • 

Individual  shipment  means  the 
kilograms  of  a  used  controlled  substance 
for  which  a  person  may  make  one  (1) 
U.S.  Customs  entry,  as  identified  in  the 
non-objection  letter  from  the 
Administrator  under  §§  82.13(g)  and 
82.24(c)(4). 
***** 

Non-objection  notice  means  the 
privilege  granted  by  the  Administrator 
to' import  a  specific  individual  shipment 
of  used  controlled  substance  in 
accordance  yvith  §§  82.13(g)  and 
82.24(c)(3)  and  (4). 

Party  means  any  foreign  state  that  is 
listed  in  Appendix  C  to  this  subpart 
(piu-suant  to  instruments  of  ratification, 
acceptance,  or  approval  deposited  with 
the  Depositary  of  the  United  Nations  ■ 
Secretariat),  as  having  ratified  the 
specified  control  measure  in  effect 
under  the  Montreal  Protocol.  Thus,  for 
purposes  of  the  trade  bans  specified  in 
§  82.4(1)(2)  piu^iiant  to  the  London 
Amendments,  only  those  foreign  states 
that  are  listed  in  Appendix  C  to  this 
subpart  as  having  ratified  both  the  1987 
Montreal  Protocol  and  the  London 
Amendments  shall  be  deemed  to  be 
Parties.  * 

***** 

Production  allowances  means  the 
privileges  granted  by  this  subpart  to 
produce  controlled  substances; 
however,  production  allowances  may  be 
used  to  produce  controlled  substances 
only  in  conjunction  with  consumption 
allowances.  A  person's  production 
allowances  for  class  I  substances  are  the 
total  of  the  allowances  obtained  imder 
§§  82.5,  82.7  and  82.9,  and  as  may  be 
modified  under  §  82.12  (transfer  of 
allowances).  A  person's  production 
allowances  for  class  II  controlled 
substances  are  the  total  of  the 
allowances  obtained  imder  §  82.17  and 
as  may  be  modified  under  §§  82.18  and 
82.23. 
*         *         *         *         * 

Source /aci7i<y  means  the  location  at 
which  a  used  controlled  substance  was 
recovered  from  a  piece  of  equipment, 
including  the  name  of  the  company 
responsible  for,  or  owning  the  piece  of 
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equipment,  a  contact  person  at  the 
location,  the  mailing  address  for  that 
specific  location,  and  a  phone  number 
and  a  fax  number  for  the  contact  person 
at  the  location. 
***** 

Space  vehicle  means  a  man-made 
device,  either  manned  or  unmanned, 
designed  for  operation  beyond  earth's 
atmosphere.  This  definition  includes 
integral  equipment  such  as  models, 
mock-ups,  prototypes,  molds,  jigs, 
tooling,  hardware  jackets,  and  test 
coupons.  Also  included  is  auxiliary 
equipment  associated  with  tests, 
transport,  and  storage,  which  through 
contamination  can  compromise  the 
space  vehicle  performance. 
***** 

Unexpended  export  production 
allowances  means  export  production 
allowances  that  have  not  been  used.  A 
person's  unexpended  export  production 
allowances  are  the  total  of  the  quantity 
of  the  export  production  allowances  the 
person  has  authorization  under 
§  82.18(h)  to  hold  for  that  control 
period,  minus  the  quantity  of  class  II 
controlled  substances  that  the  person 
has  produced  at  that  time  during  the 
same  control  period. 
***** 

Unexpended  HCFC-14lb  exemption 
allowances  means  HCFC-141b 
exemption  allowances  that  have  not 
been  used.  A  person's  unexpended 
HCFC-141b  exemption  allowances  are 
the  total  of  the  quantity  of  the  HCFC- 
141b  exemption  allowances  the  person 
has  authorization  under  §  82.16(h)  to 
hold  for  that  control  period,  minus  the 
quantity  of  HCFC-141b  that  the  pe'rson 
has  had  produced  or  has  had  imported 
at  that  time  during  the  same  control 
period. 
***** 

3.  Amend  §  82.4  as  follows: 

a.  Revise  the  section  heading. 

b.  Remove  paragraphs  (n)  through  (s) 
and  paragraph  (u). 

c.  Redesignate  paragraphs  (t)  through 
(w)as  (n)  through  (q). 

The  revision  reads  as  follows: 

§  82.4    Prohibitions  for  class  I  controlled 
substances. 

***** 

'   4.  Amend  §  82.5  as  follows: 

a.  Revise  the  section  heading. 

b.  Remove  paragraph  (h). 
The  revision  reads  as  follows: 

§  82.5    Apportionment  of  baseline 
production  allowances  for  class  I  controlled 
sut>stances. 

***** 

5.  Amend  §  82.6  as  follows: 

a.  Revise  the  section  heading. 

b.  Remove  paragraph  (h). 


The  revision  reads  as  follows: 

§82.6    Apportionment  of  baseline 
consumption  allowances  for  class  i 
controlled  substances. 

***** 

6.  Section  82.8  is  removed  and 
reserved. 

7.  Section  82.9  is  amended  by  revising 
the  section  heading  as  follows: 

§82.9    Availability  of  production 
allowances  in  addition  to  baseline 
production  allowances  for  class  I  controlled- 
substances. 

***** 

8.  Section  82.10  is  amended  by 
revising  the  section  heading  as  follows: 

§82.10    Availability  of  consumption 
allowances  in  addition  to  baseline 
consumption  allowances  for  class  I 
controlled  substances. 

***** 

9.  Section  82.11  is  amended  by 
revising  the  section  heading  as  follows: 

§  82.1 1     Exports  of  class  I  controlled 
substances  to  Article  5  Parties. 

***** 

10.  Section  82.12  is  amended  by 
revising  the  section  heading  as  follows: 

§  82.1 2    Transfers  of  allowances  for  class  I 
controlled  substances. 

***** 

11.  Amend  §82.13  as  follows: 

a.  Revise  the  section  heading; 

b.  Remove  paragraphs  (n)  and  (o). 

c.  Redesignate  paragraphs  (p)  through 
(cc)  as  (n)  through  (aa). 

§82.13    Recordkeeping  and  reporting 
requirements  for  class  I  controlled 
substances. 

***** 

12.  Add  §§82.15  through  82.24  to 
subpart  A  to  read  as  follows: 

§  82.1 5    Prohibitions  for  class  11  controlled 
substances. 

(a)  Production.  (1)  Effective  January 
21,  2003,  no  person  may  produce  class 
11  controlled  substances  in  excess  of  the 
quantity  of  unexpended  production 
allowances,  unexpended  Article  5 
allowances,  unexpended  export 
production  allowances,  or  conferred 
unexpended  HCFC-141b  exemption 
allowances  held  by  that  person  for  that 
substance  under  the  authority  of  this 
subpart  at  that  time  in  that  control 
period,  unless  the  substances  are 
transformed  or  destroyed  domestically 
or  by  a  person  of  another  Party,  or 
unless  they  are  produced  using  an 
exemption  granted  in  paragraph  (f)  of 
this  section.  Every  kilogram  of  excess 
production  constitutes  a  separate 
violation  of  this  subpart. 

(2)  Effective  January  21,  2003,  no 
person  may  use  production  allowances 


to  produce  a  quantity  of  class  II 
controlled  substance  unless  that  person 
holds  under  the  authority  of  this  subpart 
at  the  same  time  consumption 
allowances  sufficient  to  cover  that 
quantity  of  class  II  controlled 
substances.  No  person  may  use 
consumption  allowances  to  produce  a 
quantity  of  class  II  controlled  substances 
unless  the  person  holds  under  authority 
of  this  subpart  at  the  same  time 
production  allowances  sufficient  to 
cover  that  quantity  of  class  II  controlled 
substances. 

(b)  Import.  (1)  Effective  January  21, 
2003,  no  person  may  import  class  II 
controlled  substances  (other  than 
transhipments,  heels  or  used  class  II 
controlled  substances),  in  excess  of  the 
quantity  of  unexpended  consumption 
allowances,  or  conferred  unexpended 
HCFC-141b  exemption  allowances  held 
by  that  person  under  the  authority  of 
this  subpart  at  that  time  in  that  control 
period,  unless  the  substances  are  for  use 
in  a  process  resulting  in  their 
transformation  or  their  destruction,  or 
unless  they  are  produced  using  an 
exemption  granted  in  paragraph  (f)  of 
this  section.  Every  kilogram  of  excess 
import  constitutes  a  separate  violation 
of  this  subpart. 

(2)  Effective  January  21,  2003,  no 
person  may  import,  at  any  time  in  any 
.  control  period,  a  used  class  II  controlled 
substance,  without  having  submitted  a 
petition  to  the  Administrator  and 
received  a  non-objection  notice  in 
accordance  with  §  82.24(c)(3)  and  (4).  A 
person  issued  a  non-obiection  notice  for 
the  import  of  an  individual  shipment  of 
used  class  II  controlled  substances  may 
not  transfer  or  confer  the  right  to  import, 
and  may  not  import  any  more  than  the 
exact  quantity  (in  kilograms)  of  the  used 
class  II  controlled  substance  stated  in 
the  non-objection  notice.  Every  kilogram 
of  import  of  used  class  II  controlled 
substance  in  excess  of  the  quantity 
stated  in  the  non-objection  noHce  issued 
by  the  Administrator  in  accordance  with 
§  82.24(c)(3)  and  (4)  constitutes  a 
separate  violation  of  this  subpart. 

(c)  Production  with  Article  5 
allowances.  No  person  may  introduce 
into  U.S.  interstate  commerce  any  class 
II  controlled  substance  produced  with 
Article  5  allowances.  Every  kilogram  of 
a  class  II  controlled  substance  that  was 
produced  with  Article  5  allowances  that 
is  introduced  into  U.S.  interstate 
commerce  constitutes  a  separate 
violation  under  this  subpart.  No  person 
may  export  any  class  II  controlled 
substance  produced  with  Article  5 
allowances  to  a  non-Article  5  Party  to 
the  Protocol  as  listed  in  Appendix  E  to 
this  subpart.  Every  kilogram  of  a  class 

II  controlled  substance  that  was 
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produced  with  Article  5  allowances  that 
is  exported  to  a  non-Article  5  Party  to 
the  Protocol  as  listed  in  Appendix  E  of 
this  subpart  constitutes  a  separate 
violation  under  this  subpart. 

(d)  Production  with  export  production 
allowances.  No  person  may  introduce 
into  U.S.  interstate  commerce  any  class 
II  controlled  substance  produced  with 
export  production  allowances.  Every 
kilogram  of  a  class  II  controlled 
substance  that  was  produced  with 
export  production  allowances  that  is 
introduced  into  U.S.  interstate 
commerce  constitutes  a  separate 
viplation  under  this  subpart. 

(e)  Trade  with  Parties.  Effective 
January  1.  2004,  no  person  may  import 
or  export  any  quantity  of  a  class  II 
controlled  substance  listed  in  Appendix 
A  to  this  subpart,  from  or  to  any  foreign 
state  that  is  not  listed  as  a  Party  either: 

(1)  In  Appendix  L  of  this  subpart  and 
also  listed  in  Appendix  C,  Annex  1  of 
the  Protocol  as  having  ratified  the 
Beijing  Amendments,  or 

(2)  In  Appendix  C,  Annex  1  of  the 
Protocol  as  having  ratified  the 
Copenhagen  Amendments  but  not  listed 
in  Appendix  L  of  this  subpart,  or 

(3)  In  Appendix  C,  Annex  2  of  the 
Protocol,  as  being  a  foreign  state 
complying  with  the  Beijing 
Amendments  if  the  foreign  state  is  listed 
in  Appendix  L  of  this  subpart,  or  as 
being  a  foreign  state  complying  with  the 
Copenhagen  Amendments  if  the  foreign 
state  is  not  listed  in  Appendix  L  of  this 
subpart. 

(f)  Exemptions.  (1)  Medical  Devices 
[Reserved] 

§  82.1 6    Ptuiseout  schedule  of  class  II 
controlled  substances. 

(a)  In  each  control  period  as  indicated 
in  the  following  table,  each  person  is 
granted  the  specified  percentage  of 
baseline  production  allowances  and 
baseline  consumption  allowances  for 
the  specified  class  11  controlled 
substances  apportioned  under  §§82.17 
and  82.19: 


Control  period 


2003 
2004 
2005 
2006 
2007 
2008 
2009 


Perceni 

Percent 

of 

of 

HCFC- 

HCFC- 

22  & 

141b 

HCFC- 

142b 

0 

100 

0 

100 

0 

100 

0 

100 

0 

100 

0 

100 

0 

100 

(b)  Effective  January  1,  2003,  no 
person  may  produce  HCFC-14lb  except 
for  use  in  a  process  resulting  in  its 


transformation  or  its  destruction,  for 
export  under  §  82.18(a)  using 
unexpended  Article  5  allowances,  for 
export  under  §  82.18(b)  using 
imexpended  export  production 
allowances,  for  HCFC-14lb  exemption 
needs  using  imexpended  HCFC-141b 
exemption  allowances,  or  for 
exemptions  permitted  in  §  82.15(f). 
Effective  January  1,  2003.  no  person 
may  import  HCFC-141b  (other  than 
transhipments,  heels  or  used  class  II 
controlled  substances)  in  excess  of  the 
quantity  of  imexpended  HCFC-141b 
exemption  allowances  held  by  that 
person  except  for  use  in  a  process 
resulting  in  its  transformation  or  its 
destruction,  or  for  exemptions  permitted 
in  §  82.15(f). 

(c)  Effective  January  1,  2010,  no 
person  may  produce  HCFC-22  or 
HCFC-142b  for  any  purpose  other  than 
for  use  in  a  process  resulting  in  their 
transformation  or  their  destruction,  for 
use  in  equipment  manufactured  before 
January  1,  2010,  for  export  under 
§  82.18(a)  using  unexpended  Article  5 
allowances,  or  for  export  under 
§  82.18(b)  using  unexpended  export 
production  allowances,  or  for 
exemptions  permitted  in  §  82.15(f). 
Effective  January  1,  2010,  no  person 
may  import  HCFC-22  or  HCFC-142b 
(other  than  transhipments,  heels  or  used 
class  II  controlled  substances)  for  any 
purpose  other  than  for  use  in  a  process 
resulting  in  their  transformation  or  their 
destruction,  for  exemptions  permitted  in 
§  82.15(f),  or  for  use  in  equipment 
manufactured  prior  to  January  1,  2010. 

(d)  Effective  January  1,  2015,  no 
person  may  produce  class  II  controlled 
substances  not  previously  controlled, 
for  any  purpose  other  than  for  use  in  a 
process  resulting  in  their  transformation 
or  their  destruction,  for  use  as  a 
refrigerant  in  equipment  manufactured 
before  January  1,  2020,  for  export  under 
§  82.18(a)  using  unexpended  Article  5 
allowances,  or  for  export  under 
§  82.18(b)  using  unexpended  export 
production  allowances,  or  for 
exemptions  permitted  in  §  82.15(f). 
Effective  January  1,  2015,  no  person 
may  import  class  II  controlled 
substances  not  subject  to  the 
requirements  of  paragraph  (b)  or  (c)  of 
this  section  (other  than  transhipments, 
heels  or  used  class  II  controlled 
substances)  for  any  purpose  other  than 
for  use  in  a  process  resulting  in  their 
transformation  or  their  destruction,  for 
exemptions  permitted  in  §  82.15(f),  or 
for  use  as  a  refrigerant  in  equipment 
manufactured  prior  to  January  1,  2020. 

(e)  Effective  January  1,  2020.  no 
person  may  produce  HCFC-22  or 
HCFC-142b  for  any  purpose  other  than 
for  use  in  a  process  resulting  in  their 


transformation  or  their  destruction,  for 
export  under  §  82.18(a)  using 
unexpended  Article  5  allowances,  or  for 
export  under  §  82.18(b)  using 
unexpended  export  production 
allowances,  or  for  exemptions  permitted 
in  §  82.15(f).  Effective  January  1,  2020, 
no  person  may  import  HCFC-22  or 
HCFC-142b  for  any  purpose  other  than 
for  use  in  a  process  resulting  in  their 
transformation  or  their  destruction,  or 
for  exemptions  permitted  in  §82. 15(f). 

(f)  Effective  January  1,  2030,  no 
person  may  produce  class  II  controlled 
substances,  for  any  purpose  other  than 
for  use  in  a  process  resulting  in  their 
transformation  or  their  destruction,  for 
export  under  §  82.18(a)  using 
unexpended  Article  5  allowances,  or  for 
exemptions  permitted  in  §  82.15(f). 
Effective  January  1,  2030,  no  person 
may  import  class  II  controlled 
substances  for  any  pmpose  other  than 
for  use  m  a  process  resulting  in  their 
transformation  or  their  destruction,  or 
for  exemptions  permitted  in  §  82.15(f). 

(g)  Effective  January  1,  2040,  no 
person  may  produce  class  D  controlled 
substances  for  any  purpose  other  than 
for  use  in  a  process  resulting  in  their 
transformation  or  their  destruction,  or 
for  exemptions  permitted  in  §82. 15(f). 

(h)  Petition  for  HCFC-14lb  exemption 
allowances. 

(1)  Effective  January  21,  2003.  a 
formulator  of  HCFC-141b,  an  agency, 
department,  or  instrumentality  of  the 
U.S.,  or  a  non-govemmental  space 
vehicle  entity,  may  petition  EPA  for 
HCFC-14lb  exemption  allowances  for 
the  production  or  import  of  HCFC-14lb 
after  the  phaseout  date,  in  accordance 
with  this  section.  The  petitioner  must 
submit  the  following  information  to  the 
Director  of  EPA's  Office  of  Atmospheric 
Programs  no  later  than  April  21,  2003. 
for  the  2003  control  period;  and.  for  any 
subsequent  control  period,  no  later  than 
October  31st  of  the  year  preceding  the 
control  period  for  which  the  HCFC- 
141b  exemption  allowances  are 
requested: 

(i)  Name  and  address  of  the  HCFC- 
141b  formulator,  U.S.  government  entity 
cr  non-govemmental  space  vehicle 
entity; 

(ii)  Name  of  contact  person,  phoiie 
number,  fax  number  and  e-mail  address; 

(iii)  Quantity  (in  kilograms)  of  HCFC- 
141b  needed  for  each  relevant  calendar 
year,  supported  by  documentation  about 
past  use  for  at  least  the  previous  three 
years; 

(iv)  Quantities  of  HCFC-141b,  if  any, 
contained  in  systems  that  were  sold  to 
other  systems  houses  for  at  least  the 
previous  three  years;      V 
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(v)  Description  of  the  markets  and 
applications  served  by  the  use  of  HCFC- 
141b  or  systems  based  on  HCFC-14lb; 

(vi)  Technical  description  of 
processes  in  which  HCFC-14lb  is  being 
used; 

(vii)  Technical  description  of  the 
specific  conditions  under  which  the 
product  will  be  applied; 

(viii)  Technical  description  of  why 
alternatives  and  substitutes  are  not 
sufficient  to  eliminate  the  use  of  HCFC- 
141b; 

(ix)  Amount  of  stockpiled  HCFC-141b 
(on-hand,  taken  title  to,  or  available 
from  a  supplier)  along  with  a  detailed 
analysis  showing  why  stockpiled, 
recovered  or  recycled  quantities  are 
deemed  to  be  unavailable,  or  technically 
or  commercially  infeasible  for  use  (for 
example,  taking  into  consideration 
undue  costs  for  storage  and 
transportation); 

(x)  An  estimate  of  the  number  of 
control  periods  over  which  such  an 
exemption  would  be  necessary; 

(xi)  A  detailed  description  of 
continuing  investigations  into  and 
progress  on  possible  alternatives  and 
substitutes; 

(xii)  A  list  of  alternatives  considered, 
purchased  or  sampled,  including  dates 
and  copies  of  receipts  for  verification; 

(xiii)  A  summary  of  the  petitioner's 
in-house  development  program 
including  summaries  of  all  relevant  test 
results  and  their  significance  to 
subsequent  decision-making  and 
technology  selection.  Full  supporting 
test  data  must  be  available  on  request 
including  alternative  tested  and  date  on 
which  it  was  tested; 

(xiv)  A  clear  statement  of  the 
preferred  technical  option(s)  being 
pursued  at  the  time  of  the  petition  and 
the  reasoning  for  this  selection; 

(xv)  A  summary  of  product  test  results 
conducted  on  the  preferred  technical 
option(s)  by  accredited  organizations  in 
order  to  determine  whether  products 
meet  applicable  codes.  Relevant  test 
reports  and  certifications  must  be  made 
available  on  request;  and 
f  (xvi)  A  description  of  the  further 
development  testing  to  be  carried  out 
over  the  number  of  control  periods 
identified  under  paragraph  (h){l)(x)  of 
this  section. 

T2)  Within  21  business  days  of  receipt 
of  the  petition,  the  Director  of  EPA's 
Office  of  Atmospheric  Programs  will 
issue  to  a  HCFC-14lb  formulator, 
agency,  department,  or  instrumentality 
of  the  U.S.,  or  non-governmental  space 
vehicle  entity  that  has  petitioned  for 
HCFC-141b  exemption  allowances, 
based  on  information  received  in 
accordance  witH'  paragraph  (h)(1)  of  this 


section,  a  notice  indicating  one  of  the 
following: 

(i)  A  determination  by  the  Director  of 
EPA's  Office  of  Atmospheric  Programs 
to  grant  a  specific  quantity  of  HCFC- 
141b  exemption  allowances  (in 
kilograms]  for  the  production  or  import 
of  HCFC-14lb  in  a  specified  control 
period  based  on  an  assessment  that 
HCFC-14lb  is  necessary  to  maintain 
either  safety,  or  operational  or  technical 
viability; 

(ii)  A  determination  by  the  Director  of 
EPA's  Office  of  Atmospheric  Programs 
to  request  additional  information 
because  the  information  received  in 
accordance  with  paragraph  (h)(1)  of  this 
section  is  not  sufficient  to  decide 
whether  to  grant  or  deny  HCFC-14lb 
exemption  allowances.  The  Director  of 
EPA's  Office  of  Atmospheric  Programs 
will  decide  whether  to  grant  or  deny 
HCFC-141b  exemption  allowances 
within  30  days  of  receipt  of  the 
additional  information.  However,  if  the 
petitioner  fails  to  submit  the  additional 
information  within  20  days  of  the 
request,  such  failure  constitutes  a  basis 
for  denying  the  petition  for  HCFC-14lb 
exemption  allowances. 

(iii)  A  determination  by  the  Director 
of  EPA's  Office  of  Atmospheric 
Programs  to  deny  a  grant  of  HCFC-141b 
exemption  allowances  due  to  one  or 
more  of  the  following  reasons: 

(A)  The  needs  can  be  met  by  the  use 
of  a  substance  other  than  HCFC-141b; 

(B)  The  needs  can  be  met  by  the  use 
of  existing  supplies  of  HCFC-14lb; 

(C)  There  is  evidence  of  fraud  or 
misrepresentation; 

(D)  Approval  of  the  HCFC-14lb 
exemption  allowances  would  be 
inconsistent  with  U.S.  obligations  under 
the  provisions  of  the  Montreal  Protocol 
(including  Decisions  agreed  by  the 
Parties); 

(E)  Approval  of  the  HCFC-14lb 
exemption  allowances  would  be 
inconsistent  with  the  Clean  Air  Act; 

(F)  There  is  an  inadequate 
demonstration  of  efforts  undertaken  to 
research  and  implement  alternatives;  or 

(G)  Granting  the  HCFC-141b 
exemption  allowances  may  reasonably 
be  expected  to  endanger  human  health 
or  the  environment. 

(3)  Within  ten  working  days  after 
receipt  of  a  notice  outlining  a 
determination  by  the  Director  of  EPA's 
Office  of  Atmospheric  Programs  to  deny 
a  grant  of  HCFC-141b  exemption 
allowances  due  to  one  or  more  of  the 
reasons  in  paragraph  (h)(2)(iii)  of  this 
section,  the  petitioner  may  file  with  the 
Director  of  EPA's  Office  of  Atmospheric 
Programs  a  one-time  appeal  with 
elaborated  information.  The  Director  of 
EPA's  Office  of  Atmospheric  Programs 


may  affirm  the  determination  to  deny  a 
grant  of  HCFC-14lb  exemption 
allowances  or  make  a  determination  to 
grant  HCFC-14lb  exemption  allowance, 
in  light  of  the  available  evidence 
submitted  with  the  appeal.  If  no  appeal 
is  submitted  by  the  tenth  day  after 
receipt  of  the  notice  outlining  a 
determination  by  the  Director  of  EPA's 
Office  of  Atmospheric  Programs  to  deny 
a  grant  of  HCFC-141b  exemption 
allowances,  the  denial  will  be  final  on 
that  day. 

(4)  Any  entity  that  has  previously 
petitioned  for  HCFC-14lb  exemption 
allowances  under  paragraph  (h)(1)  of 
this  section  may  file  a  petition  for 
renewal  for  a  subsequent  control  period 
by  October  31st  of  the  year  preceding 
that  control  period.  The  petition  for 
renewal  must  contain  the  following 
information: 

(i)  Name  and  address  of  the  HCFC- 
141b  formulator,  U.S.  government  entity 
or  non-governmental  space  vehicle 
entity; 

(ii)  Name  of  contact  person,  phone 
number,  fax  niunber  and  e-mail  address; 

(iii)  Quantity  (in  kilograms)  of  HCFC- 
141b  needed  for  the  control  period; 

(iv)  Description  of  markets  and 
applications  being  served  by  the  use  of 
HCFC-141b; 

(v)  A  technical  description  of  the 
process  in  which  HCFC-141b  is  still 
being  used; 

(vi)  A  technical  description  of  the 
specific  conditions  under  which  the 
product  is  still  being  applied; 

(vii)  Technical  description  of  why 
alternatives  and  substitutes  are  still  not 
sufficient  to  eliminate  the  use  of  HCFC- 
141b; 

(viii)  Amount  of  stockpiled  HCFC-      ' 
141b  (on-hand,  taken  title  to,  or 
available  from  a  supplier)  along  with  a 
detailed  analysis  showing  why 
stockpiled,  recovered  or  recycled 
quantities  are  deemed  to  be  technically 
or  economically  infeasible  for  use;  and 

(ix)  A  detailed  description  of 
continuing  investigations  into  and 
progress  on  possible  alternatives  and    • 
substitutes  and  how  this  activity  differs 
from  information  given  in  the  previous 
request. 

(5)  A  person  granted  HCFC-141b 
exemption  allowances  by  the  Director  of 
EPA's  Office  of  Atmospheric  Programs 
under  paragraph  (h)(2)(i)  or  (h)(3)  of  this 
section  may  request  a  quantity  of 
HCFC-141b  be  produced  or  imported  in 
the  specified  control  period  listed  in  the 
notice  by  conferring  the  rights  to 
produce  or  import  to  a  producer  or 
importer. 

(6)  The  HCFC-141b  exemption 
allowances  held  by  one  entity  do  not 
automatically  transfer  to  an  acquiring 
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entity.  Any  entity  acquiring  another 
company  holding  HCFC-14lb 
exemption  allowances  must  submit  a 
renewal  application  in  accordance  with 
paragraph  (h)(4)  of  this  section  at  the 
time  of  the  acquisition  in  order  to 


qualify  for  the  HCFC-14lb  exemption 
allowances. 

§82.17    Apportionment  of  baseline     ■ 
production  allowances  for  class  II 
controlled  substances. 

Effective  January  1.  2003.  the 
following  persons  are  apportioned 


baseline  production  allowances  for 
HCFC-14lb.  HCFC-22,  or  HCFC-142b 
as  set  forth  in  the  following  table: 


Person 


Controlled  substance 


AliiedSignal  (Honeywell) 

Ausimont  USA  

DuPont  Company  

Elf  Atochem  (ATOFINA) 

II 

LaRoche  Industries  

MDA  Manufacturing 


HCFC-22  ... 

HCFC-141b 

HCFC-142b 

HCFC-142b 

HCFC-22   ... 

HCFC-22  ... 

HCFC-141b 

HCFC-142b 

HCFC-141b 

HCFC-22  ... 


AHow- 
ances(kg.) 

37,378,252 

28.705,200 

2.417,534 

6,541.764 

42,638,049 

28.219.223 

24,647,925 

16,131,096 

17,756,506 

2.383,835 


§  82.1 8    Availability  of  production  in 
addition  to  baseline  production  allowances 
for  class  H  controlled  substances. 

(a)  Article  5  allowances.  (1)  Effective 
January  1.  2003.  a  person  apportioned 
baseline  production  allowances  under 
§  82.17  is  also  apportioned  Article  5 
allowances,  equal  to  15  percent  of  their 
baseline  production  allowances  for  the 
specified  HCFC  for  each  control  period 
up  until  December  31,  2014,  to  be  used 
for  the  production  of  the  specified 
HCFC  for  export  only  to  foreign  states 
listed  in  Appendix  E  to  this  subpart. 

(2)  Effective  January  1,  2015.  for  all 
HCFCs,  a  person  apportioned  baseline 
production  allowances  under  §  82.17  is 
also  apportioned  Article  5  allowances, 
equal  to  10  percent  of  their  baseline 
production  allowances  for  the  specified 
HCFC  for  each  control  period  up  until 
December  31.  2029.  to  be  used  for  the 
production  of  the  specified  HCFC  for 
export  only  to  foreign  states  listed  in 
Appendix  E  to  this  subpart. 

(3)  Effective  January  1.  2030.  for  all 
HCFCs,  a  person  apportioned  baseline 
production  allowances  under  §  82.17  is 
also  apportioned  Article  5  allowances, 
equal  to  15  percent  of  their  baseline 
production  allowances  for  the  specified 
HCFC  for  each  control  period  up  until 
December  31.  2039.  to  be  used  for  the 
production  of  the  specified  HCFC  for 
export  only  to  foreign  states  listed  in 
Appendix  E  to  this  subpart. 

(b)  Export  production  allowances.  (1) 
Effective  January  1.  2003.  a  person 
apportioned  baseline  production 
allowances  for  HCFC-141b  under 
§82.17  is  also  apportioned  export 
production  allowances  equal  to  100 
percent  of  their  baseline  production 
allowances  for  HCFC-14lb  for  each 
control  period  up  until  December  31, 
2029.  to  be  used  for  the  production  of 


HCFC-141b  for  export  only,  in 
accordance  with  this  section. 
(2)  (Reserved] 

(c)  International  trades  of  production 
allowances,  export  production 
allowances  and  Article  5  allowances.  (1) 
A  person  may  increase  or  decrease  its 
production  allowances,  export 
production  allowances,  or  Article  5 
allowances,  for  a  specified  control 
period  through  trades  with  another 
Party  to  the  Protocol  as  set  forth  in  this 
paragraph  (c).  Effective  January  1.  2004. 
a  nation  listed  either:  in  Appendix  L  of 
this  subpart  that  is  also  listed  in 
Appendix  C.  Annex  1  of  the  Protocol  as 
having  ratified  the  Beijing  Amendments, 
or  in  Appendix  C,  Annex  1  of  the 
Protocol  as  having  ratified  the 
Copenhagen  Amendments  but  not  listed 
in  Appendix  L  of  this  subpart,  or  in 
Appendix  C.  Annex  2  of  the  Protocol,  as 
being  a  foreign  state  complying  with  the 
Beijing  Amendments  if  the  foreign  state 
is  listed  in  Appendix  L  of  this  subpart, 
or  as  being  a  foreign  state  complying 
with  the  Copenhagen  Amendments  if 
the  foreign  state  is  not  listed  in 
Appendix  L  of  this  subpart  must  agree 
either  to  trade  to  the  person  for  the 
current  control  period  some  quantity  of 
production  that  the  nation  is  permitted 
under  the  Montreal  Protocol  or  to 
receive  from  the  person  for  the  current 
control  period  some  quantity  of 
production  that  the  person  is  permitted 
under  diis  subpart.  The  person  must 
expend  its  consumption  allowances 
allocated  under  §  82.19.  or  obtained 
under  §  82.20  in  order  to  produce  with 
the  additional  production  allowances. 
(2)  Trade  from  a  Party— Information 
requirements,  (i)  A  person  requesting  a 
trade  from  a  Party  must  submit  to  the 
Administrator  a  signed  document  from 
the  principal  diplomatic  representative 


in  that  nation's  embassy  in  the  U.S. 
stating  that  the  appropriate  authority 
within  that  nation  will  establish  or 
revise  production  limits  for  the  nation 
to  equal  the  lowest  of  the  following 
three  production  quantities: 

(A)  The  maximum  production  that  the 
nation  is  allowed  under  the  Protocol 
minus  the  quantity  (in  kilograms)  to  be 

traded; 

(B)  The  maximum  production  that  is 
allowed  under  the  nation's  applicable 
domestic  law  minus  the  quantity  (in 
kilograms)  to  be  traded;  or 

(C)  The  average  of  the  nation's  actual 
national  production  level  for  the  three 
years  prior  to  the  trade  minus  the 
production  to  be  traded. 

(ii)  A  person  requesting  a  trade  from 
a  Party  must  also  submit  to  the 
Administrator  a  true  copy  of  the 
document  that  sets  forth  the  following: 

(A)  The  identity  and  address  of  the 
person; 

(B)  The  identity  of  the  Party; 

(C)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
person  and  for  the  Party; 

(D)  The  chemical  type  and  quantity, 
(in  kilograms)  of  production  being 
traded; 

(E)  Documentation  that  the  Party 
possesses  the  necessary  quantity  of 
unexpended  production  rights: 

(F)  The  control  period(s)  to  which  the 
trade  applies;  and 

(G)  For  increased  production  intended 
for  export  to  the  Party  from  whom  the 
allowances  would  be  received,  a  signed 
statement  of  intent  to  export  to  the 

Party. 

(3)  Trade  to  a  Party— Information 
requirements.  A  person  requesting  a 
trade  to  a  Party  must  submit  a  request 
that  sets  forth  the  following  information 
to  the  Administrator: 
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(i)  The  identity  and  address  of  the 
person; 

(ii)  The  identity  of  the  Party; 

(iii)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
person  and  for  the  Party; 

(iv)  The  chemical  type  and  quantity 
(in  kilograms)  of  allowable  production 
being  traded;  and 

(v)  The  control  period(s)  to  which  the 
trade  applies. 

(4)  Review  of  international  trade 
request  to  a  Party.  After  receiving  a 
trade  request  that  meets  the 
requirements  of  paragraph  (c)(3)  of  this 
section,  the  Administrator  may,  at  his/ 
her  discretion,  consider  the  following 
factors  by  seeking  concurrence  from  the 
Department  of  Commerce,  the  United 
States  Trade  Representative,  and  the 
Department  of  State,  where  appropriate, 
in  deciding  whether  to  approve  such  a 
trade: 

(i)  Possible  creation  of  domestic 
economic  hardship; 

(ii)  Possible  effects  on  trade; 

(iii)  Potential  environmental 
implications;  and 

(iv)  The  total  quantity  of  unexpended 
production  allowances  held  by  U.S. 
entities. 

(5)  Notice  of  trade.  If  the  request 
meets  the  requirement  of  paragraph 
(c)(2)  of  this  section  for  trades  from 
Parties  and  paragraphs  (c)(3)  and  (4)  of 
this  section  for  trades  to  Parties,  the 
Administrator  will  issue  the  person  a 
notice.  The  notice  will  either  grant  or 
deduct  production  allowances  or  export 
production  allowances  or  Article  5 
allowances  and  specify  the  control 
period  to  which  the  trade  applies.  The 
Administrator  may  disapprove  the  trade 
request  contingent  on  the  consideration 
of  factors  listed  in  paragraph  {c)(4)  of 
this  section  for  trades  to  Parties. 

(i)  For  trades  from  a  Party,  the 
Administrator  will  issue  a  notice 
revising  the  allowances  held  by  the 
recipient  of  the  trade  to  equal  the 
unexpended  production  allowances, 
unexpended  export  production 
allowances,  or  unexpended  Article  5 
allowances  held  by  the  recipient  of  the 
trade  under  this  subpart  plus  the 


quantity  of  allowable  production  traded 
from  the  Party. 

(ii)  For  trades  to  a  Party,  the 
Administrator  will  issue  a  notice 
revising  the  production  limit  for  the 
trader  to  equal  the  lesser  of: 

(A)  The  unexpended  production 
allowances,  unexpended  export 
production  allowances  or  unexpended 
Article  5  allowances  held  by  the  trade 
or  minus  the  quantity  traded;  or 

(B)  The  unexpended  production 
allowances  held  by  the  trader  minus  the 
amount  by  which  the  U.S.  average 
annual  production  of  the  class  II 
controlled  substance  being  traded  for 
the  three  years  prior  to  the  trade  is  less 
than  the  total  allowable  production  of 
that  class  II  controlled  substance  under 
this  subpart  minus  the  amount  traded; 
or 

(C)  The  total  U.S.  allowable 
production  of  the  class  II  controlled 
substance  being  traded  minus  the  three- 
year  average  of  the  actual  annual  U.S. 
production  of  the  class  II  controlled 
substance  prior  to  the  control  period  of 
the  trade. 

(6)  Revised  notices  of  production 
limits  for  subsequent  traders.  If  after  one 
person  obtains  approval  of  a  trade  of 
allowable  production  of  a  class  II 
controlled  substance  to  a  Party  and 
other  persons  obtain  approval  for  trades 
of  the  same  class  II  controlled  substance 
during  the  same  control  period,  the 
Administrator  will  issue  revised  notices. 
The  notices  will  revise  the  production 
limits  for  each  of  the  other  persons 
trading  to  equal  the  lesser  of: 

(i)  The  unexpended  production 
allowances,  unexpended  export 
production  alloweinces  or  unexpended 
Article  5  allowances  held  by  the  trader 
under  this  subp>art  minus  the  quantity 
traded;  or 

(ii)  The  result  of  the  following  set  of 
calculations: 

(A)  The  total  U.S.  allowable 
production  of  the  class  II  controlled 
substance  minus  the  three-year  average 
of  the  actual  annual  U.S.  production  of 
the  class  II  controlled  substance  prior  to 
the  control  period  of  the  trade; 


(B)  The  quantity  traded  divided  by  the 
total  quantity  traded  by  all  the  other 
persons  trading  the  same  class  II 
controlled  substance  in  the  same  control 
period; 

(C)  The  result  of  paragraph 
(c)(6)(ii)(A)  of  this  section  multiplied  by 
the  result  of  paragraph  (c)(6)(ii)(B)  of 
this  section; 

(D)  The  quantity  derived  in  paragraph 
(c)(6)(i)  of  this  section,  minus  the  result 
of  paragraph  (c)(6)(ii)(C)  of  this  section; 

(7)  Production  limit  for  previous 
traders.  The  Administrator  will  also 
issue  a  notice  revising  the  production 
limit  for  each  trader  who  previously 
obtained  approval  of  a  trade  of  the  class 
II  controlled  substance  to  a  Party  in  the 
same  control  period  to  equal  the  result 
of  the  following  set  of  calculations: 

(i)  The  total  U.S.  allowable 
production  of  the  class  II  controlled 
substance  minus  the  three-year  average 
of  the  actual  annual  U.S.  production  of 
the  class  II  controlled  substance  prior  to 
the  control  period  of  the  trade; 

(ii)  The  quantity  traded  by  the  person 
divided  by  the  quantity  traded  by  all  the 
persons  who  have  traded  that  class  II 
controlled  substance  in  that  control 
period; 

(iii)  The  result  of  paragraph  (c)(7)(i)  of 
this  section  multiplied  by  the  result  of 
paragraph  (c)(7)(ii)  of  this  section. 

(iv)  The  unexpended  production 
allowances,  unexpended  export 
production  allowances  or  unexpended 
Article  5  allowances  held  by  the  person 
plus  the  result  of  paragraph  (c)(7)(iii)  of 
this  section; 

(8)  Effective  date  of  revised 
production  limits.  The  change  in 
production  allowances,  export 
production  allowances  or  Article  5 
allowances  will  be  effective  on  the  date 
that  the  notice  is  issued. 

§  82.19  Apportionment  of  baseline 
consumption  allowances  for  class  II 
controlled  substances. 

(a)  Effective  January  1,  2003,  the 
following  persons  are  apportioned 
baseline  consumption  allowances  for 
HCFC-141b,  HCFC-22,  or  HCFC-142b 
as  set  forth  in  the  following  table: 


Person 


ABCO  Refrigeration  Supply  

Air  Systems  

Allied  (Honeywell) 

Altair  Industries 

Ausimont  USA  

Automatic  Equipment  Sales  of  VA 

Condor  Products  

Continental  


Controlled  substance 


HCFC-22  ... 
HCFC-22  ... 
HCFC-22  ... 
HCFC-141b 
HCFC-142b 
HCFC-22  ... 
HCFC-22  ... 
HCFC-142b 
HCFC-22  ... 
HCFC-22  ... 
HCFC-141b 


Allowances 
(kg) 


279,366 

13,514 

35,392,492 

20,749,489 

1,315.819 

279,935 

99.643 

3,047.386 

54.088 

666.171 

20.315 
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Person 


Controlled  substance 


Discount  Refrigerants 

DuPont  Company  

Elf  Atochem  (ATOFINA) 

Full  Circle  

HG  Refrigeration  Supply 

ICC  Chemical  Corp 

ICI  Anrericas  (INEOS)  ... 
Kivlan  &  Co.  (Dynatemp) 

Klomar  Ship  Supply 

LaRoche  Industries  

MDA  Manufacturing 

Mondy-Global  

National  Refrigerants 

Refricenter  of  Miami  

Relricentro  

Rhone-Poulenc 

R-Lines  

Saez  

Solvay  Fluorides 

TESCO  Distributors 

Tulstar  Products  


HCFC-22 

HCFC-141b  .. 

HCFC-22 

HCFC-141b  .. 
HCFC-142b  .. 

HCFC-22 

HCFC-141b  . 
HCFC-142b  . 

HCFC-22 

HCFC-22  

HCFC-141b  . 

HCFC-22 

HCFC-22 

HCFC-22 

HCFC-141b  . 

HCFC-22 

HCFC-22 

HCFC-22  

HCFC-22  

HCFC-22 

HCFC-22  

HCFC-22  

HCFC-22  .... 
HCFC-22  .... 
HCFC-141b 
HCFC-22  .... 
HCFC-141b 


Allowances 
(kg) 


375,328 
994 
38.814.862 
9,049 
52.797 
29.524.481 
25,405.570 
16.672.675 
14.865 
40,068 
81.225 
2.546.305 
2.028,980 
8.585 
16.097.869 
2.541.545 
281,824 
5,480,315 
381.293 
45.979 
52,090 
.      63,172 
37,936 
313,966 
3,940,115 
48,049 
89,913 


§  82.20    AvaitaMlity  ol  consumption 
allowances  in  addition  to  baseline 
consumfition  allowances  for  class  11 
controlled  substances. 

(a)  A  person  may  obtain  at  any  time 
during  the  control  period,  in  accordance 
with  the  provisions  of  this  section, 
consumption  allowances  equivalent  to 
the  quantity  of  class  II  controlled 
substances  that  the  person  exported 
from  the  U.S.  and  its  territories  to  a 
foreign  state,  in  accordance  with  this 
section,  when  that  quantity  of  class  II 
controlled  substance  was  produced  in 
the  U.S.  with  expended  consiunption 
allowances. 

(1)  The  exporter  must  submit  to  the 
Administrator  a  request  for 
consumption  allowances  setting  forth 
the  following: 

(i)  The  identities  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports; 

(ii)  The  exporter's  Employer 
Identification  Niunber; 

(iii)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
exporter  and  the  recipient; 

(iv)  The  quantity  (in  kilograms)  and 
type  of  class  II  controlled  substances 
reported; 

(v)  The  source  of  the  class  II 
controlled  substances  and  the  date 
purchased; 

(vi)  The  date  on  which,  and  the  port 
from  which,  the  class  II  controlled 
substances  were  exported  from  the  U.S. 
or  its  territories; 

(vii)  The  country  to  which  the  class  II 
controlled  substances  were  exported; 


(viii)  A  copy  of  the  bill  of  lading  and 
the  invoice  indicating  the  net  quantity 
(in  kilograms)  of  class  II  controlled 
substances  shipped  and  documenting 
the  sale  of  the  class  II  controlled 
substances  to  the  purchaser; 

(ix)  The  commodity  codes  of  the  class 
n  controlled  substances  reported;  and 

(x)  A  written  statement  from  the 
producer  that  the  class  II  controlled 
substances  were  produced  with 
expended  allowances. 

(2)  The  Administrator  will  review  the 
information  and  documentation 
submitted  imder  paragraph  (a)(1)  of  this 
section  and  will  issue  a  notice. 

(i)  The  Administrator  will  determine 
the  quantity  of  class  II  controlled 
substances  that  the  documentation 
verifies  was  exported  and  issue 
consiunption  allowances  equivalent  to 
the  quantity  of  class  II  controlled 
substances  that  were  exported. 

(A)  The  grant  of  the  consumption 
allowances  will  be  effective  on  the  date 
the  notice  is  issued. 

(B)  The  consumption  allowances  will 
be  granted  to  the  person  the  exporter 
indicates,  whether  it  is  the  producer  or 
the  exporter. 

(ii)  The  Administrator  will  issue  a 
notice  that  the  consumption  allowances 
are  not  granted  if  the  Administrator 
determines  that  the  information  and 
documentation  do  not  satisfactorily 
substantiate  the  exporter's  claims. 

(b)  International  trades  of 
consumption  allowances.  (1)  A  person 
may  increase  its  consumption 


allowances  for  a  specified  control 
period  through  trades  with  another 
Party  to  the  Protocol  as  set  forth  in  this 
paragraph  (b).  A  person  may  only 
receive  consumption  from  Poland  or 
Norway,  or  both,  and  only  if  the  nation 
agrees  to  trade  to  the  person  for  the 
cvurent  control  period  some  quantity  of 
consumption  that  the  nation  is 
permitted  under  the  Montreal  Protocol. 

(2)  Trade  from  a  Party— Information 
requirements.  A  f)erson  must  submit  the 
following  information  to  the 
Administrator: 

(i)  A  signed  document  from  the 
principal  diplomatic  representative  in 
the  Polish  or  Norwegian  embassy  in  the 
U.S.  stating  that  the  appropriate 
authority  within  that  nation  will 
establish  or  revise  consumption  limits 
for  the  nation  to  equal  the  lowest  of  the 
following  three  consumption  quantities: 

(A)  The  maximum  consumption  that 
the  nation  is  allowed  under  the  Protocol 
minus  the  quantity  (in  kilograms) 
traded; 

(B)  The  maximum  consumption  that 
is  allowed  imder  the  nation's  applicable 
domestic  law  minus  the  quantity  (in 
kilograms)  traded;  or 

(C)  The  average  of  the  nation's  actual 
consumption  level  for  the  three  years 
prior  to  the  trade  minus  the 
consumption  traded.  , 

(ii)  A  person  requesting  a 
consumption  trade  from  Poland  or 
Norway  must  also  submit  to  the 
Administrator  a  true  copy  of  the 
document  that  sets  forth  the  following: 
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(A)  The  identity  and  address  of  the 
person; 

(B)  The  identity  of  the  Party; 

(C)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
person  and  for  the  Party; 

(D)  The  chemical  type  and  quantity 
(in  kilograms)  of  consumption  being 
traded; 

(E)  Documentation  that  the  Party 
possesses  the  necessary  quantity  of 
imexpended  consumption  rights; 

(F)  The  control  period(s)  to  which  the 
trade  applies;  and 

(3)  Notice  of  trade.  If  the  request 
meets  the  requirement  of  paragraph 
(b)(2)  of  this  section  for  trades  from 
Parties,  the  Administrator  will  issue  the 
person  a  notice.  The  notice  will  grant 
consumption  allowances  and  specify 
the  control  period  to  which  the  trade 
applies.  The  Administrator  may 
disapprove  the  trade  request  if  it  does 
not  meet  the  requirements  of  paragraph 
(b)(2)  of  this  section. 

(4)  Trade  from  a  Party.  The 
Administrator  will  issue  a  notice 
revising  the  allowances  held  by  the 
recipient  of  the  trade  to  equal  the 
unexpended  consumption  allowances 
held  by  the  recipient  of  the  trade  under 
this  subpart  plus  the  quantity  of 
allowable  consumption  traded  from  the 
Party. 

(5)  Effective  date  of  revised 
consumption  limits.  The  change  in 
consumption  allowances  will  be 
effective  on  the  date  that  the  notice  is 
issued. 

-r 

§82.21     [Reserved]. 

§82.22    [Reserved]. 

§  82.23    Transfers  of  allowances  of  class  II 
controlled  substances. 

(a)  Inter-company  tmnsfers.  Effective 
January  1,  2003,  a  person  ("transferor") 
may  transfer  to  any  other  person 
("transferee")  any  quantity  of  the 
transferor's  class  II  consumption 
allowances,  production  allowances, 
export  production  allowances,  or  Article 
5  allowances  for  the  same  type  of 
allowance  as  follows: 

(i)  The  transferor  must  submit  to  the 
Administrator  a  transfer  claim  setting 
forth  the  following: 

(A)  The  identities  and  addresses  of 
the  transferor  and  the  transferee; 

(B)  The  name  and  telephone  numbers 
of  contact  persons  for  the  transferor  and 
the  transferee; 

(C)  The  type  of  allowances  being 
transferred,  including  the  names  of  the 
class  II  controlled  substances  for  which 
allowances  are  to  be  transferred; 

(D)  The  quantity  (in  kilograms)  of 
allowances  being  transferred; 

(E)  The  control  period(s)  for  which 
the  allowances  are  being  transferred; 


(F)  The  quantity  of  unexpended 
allowances  of  the  type  and  for  the 
control  period  being  transferred  that  the 
transferor  holds  under  authority  of  this 
subpart  on  the  date  the  claim  is 
submitted  to  EPA;  euid 

(G)  For  trades  of  consumption 
allowances,  production  allowances, 
export  production  allowances,  or  Article 
5  allowances,  the  quantity  of  the  0.1 
percent  offset  applied  to  the  unweighted 
quantity  traded  that  will  be  deducted 
from  the  transferor's  allowance  balctnce. 

(ii)  The  Administrator  will  determine 
whether  the  records  maintained  by  EPA 
indicate  that  the  transferor  possesses 
unexpended  allowances  suffrcient  to 
cover  the  transfer  claim  on  the  date  the 
transfer  claim  is  processed.  The  transfer 
claim  is  the  quantity  (in  kilograms)  to  be 
transferred  plus,  in  the  case  of  transfers 
of  production  or  consumption 
allowances,  0.1  percent  of  that  quantity. 
The  Administrator  will  take  into 
account  any  previous  transfers,  any 
production,  and  allowable  imports  and 
exports  of  class  II  controlled  substances 
reported  by  the  transferor.  Within  three 
working  days  of  receiving  a  complete 
transfer  claim,  the  Administrator  will 
take  action  to  notify  the  transferor  and 
transferee  as  follows: 

(A)  The  Administrator  will  issue  a 
notice  indicating  that  EPA  does  not 
object  to  the  transfer  if  EPA's  records 
show  that  the  transferor  has  sufficient 
unexpended  allowances  to  cover  the 
transfer  claim.  In  the  case  of  transfers  of 
production  or  consumption  allowances, 
EPA  will  reduce  the  transferor's  balance 
of  unexpended  allowances  by  the 
quantity  to  be  transferred  plus  0.1 
percent  of  that  quantity.  In  the  case  of 
transfers  of  export  production  or  Article 
5  allowances,  EPA  will  reduce  the 
transferor's  balance  of  unexpended 
allowances,  respectively,  by  the 
quantity  to  be  transferred.  "The  transferor 
and  the  transferee  may  proceed  with  the 
transfer  when  EPA  issues  a  no  objection 
notice.  However,  if  EPA  ultimately  finds 
that  the  transferor  did  not  have 
sufficient  unexpended  allowances  to 
cover  the  claim,  the  transferor  and 
transferee,  where  applicable,  will  be 
held  liable  for  any  knowing  violations  of 
the  regulations  of  this  subpart  that  occur 
as  a  result  of,  or  in  conjunction  with,  the 
improper  transfer. 

(B)  "The  Administrator  will  issue  a 
notice  disallowing  the  transfer  if  EPA's 
records  show  that  the  transferor  has 
insuffrcient  unexpended  allowances  to 
cover  the  transfer  claim,  or  that  the 
transferor  has  failed  to  respond  to  one 
or  more  Agency  requests  to  supply 
information  needed  to  make  a 
determination.  Either  party  may  file  a 
notice  of  appeal,  with  supporting 


reasons,  with  the  Administrator  within 

10  working  days  after  receipt  of 
notification.  The  Administrator  may 
affirm  or  vacate  the  disallowance.  If  no 
appeal  is  taken  by  the  tenth  working  day 
after  notification,  the  disallowance  shall 
be  final  on  that  day. 

(iii)  The  transferor  and  transferee  may 
proceed  with  the  transfer  if  the 
Administrator  does  not  respond  to  a 
transfer  claim  within  the  three  working 
days  specified  in  paragraph  (a)(l)(ii)  of 
this  section.  In  the  case  of  transfers  of 
production  or  consumption  allowances, 
EPA  will  reduce  the  transferor's  balance 
of  imexpended  allowances  by  the 
quantity  to  be  transferred  plus  0.1 
percent  of  that  quantity.  In  the  case  of 
transfers  of  export  production 
allowances  or  Article  5  allowances,  EPA 
will  reduce  the  transferor's  balance  of 
unexpended  allowances  by  the  quantity 
to  be  transferred  plus  0.1  percent  of  that 
quantity.  If  EPA  ultimately  finds  that 
the  transferor  did  not  have  sufficient 
unexpended  allowances  to  cover  the 
claim,  the  transferor  and/or  the 
transferee,  where  applicable,  will  be 
held  liable  for  any  knowing  violations  of 
the  regulations'of  this  subpart  that  occur 
as  a  result  of,  or  in  conjunction  with,  the 
improper  transfer. 

(b)  Inter-pollutant  transfers.  (1) 
Effective  January  1,  2003,  a  person 
(transferor)  may  convert  consumption 
allowances  or  production  allowances  for 
one  class  II  controlled  substance  to  the 
same  type  of  allowance  for  another  class 

11  controlled  substance  listed  in 
Appendix  B  of  this  subpart,  following 
the  procedures  described  in  paragraph 
(b)(3)  of  this  section. 

(2)  Inter-pollutant  transfers  will  be 
permitted  at  any  time  during  the  control 
period  and  during  the  30  days  after  the 
end  of  a  control  period. 

(3)  The  transferor  must  submit  to  the 
Administrator  a  transfer  claim  that 
includes  the  following: 

(i)  The  identity  and  address  of  the 
transferor; 

(ii)  The  name  cuid  telephone  number 
of  a  contact  person  for  the  transferor; 

(iii)  The  type  of  allowances  being 
converted,  including  the  names  of  the 
class  II  controlled  substances  for  which 
allowances  are  to  be  converted; 

(iv)  The  quantity  (in  kilograms)  and 
type  of  allowances  to  be  converted; 

(v)  The  quantity  (in  kilograms)  of 
allowances  to  be  subtracted  from  the 
transferor's  unexpended  allowances  for 
the  first  class  II  controlled  substance,  to 
be  equal  to  100.1  percent  of  the  quantity 
of  allowances  converted; 

(vi)  The  quantity  (in  kilograms)  of 
allowances  to  be  added  to  the 
transferee's  unexpended  allowances  for 
the  second  class  II  controlled  substance, 
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to  be  equal  to  the  quantity  (in  kilograms) 
of  allowance?  for  the  first  class  II 
controlled  substance  being  converted 
multiplied  by  the  quotient  of  the  ozone 
depletion  potential  of  the  first  class  II 
controlled  substance  divided  by  the 
ozone  depletion  potential  of  the  second 
class  II  controlled  substance,  as  listed  in 
Appendix  B  to  this  subpart; 

(vii)  The  control  period(s)  for  which 
the  allowances  are  being  converted;  and 

(viii)  The  quantity  (in  kilograms)  of 
unexpended  allowances  of  the  type  and 
for  the  control  period  being  converted 
that  the  transferor  holds  under  authority 
of  this  subpart  as  of  the  date  the  claim 
is  submitted  to  EPA. 

(4)  The  Administrator  will  determine 
whether  the  records  maintained  by  EPA 
indicate  that  the  convertor  possesses 
unexpended  allowances  sufficient  to 
cover  the  transfer  claim  on  the  date  the 
transfer  claim  is  processed  (i.e.,  the 
quantity  (in  kilograms)  to  be  converted 
plus  0.1  percent  of  that  quantity  (in 
kilograms)).  EPA  will  take  into  account 
any  previous  transfers,  and  any 
production,  imports  (not  including 
transshipments  or  used  class  II 
controlled  substances),  or  exports  (not 
including  transhipments  or  used  class  11 
controlled  substances)  of  class  II 
controlled  substances  reported  by  the 
convertor.  Within  three  working  days  of 
receiving  a  complete  transfer  claim,  the 
Administrator  will  take  action  to  notify 
the  convertor  as  follows: 

(i)  The  Administrator  will  issue  a 
notice  indicating  that  EPA  does  not  . 
object  to  the  transfer  if  EPA's  records 
show  that  the  convertor  has  sufficient 
unexpended  allowances  to  cover  the 
transfer  claim.  EPA  will  reduce  the 
transferor's  balance  of  unexpended 
allowances  by  the  quantity  to  be 
converted  plus  0.1  percent  of  that 
quantity  (in  kilograms).  When  EPA 
issues  a  no  objection  notice,  the 
transferor  may  proceed  with  the 
transfer.  However,  if  EPA  ultimately 
finds  that  the  transferor  did  not  have 
sufficient  imexpended  allowances  to 
cover  the  claim,  the  transferor  will  be 
held  liable  for  any  violations  of  the 
regulations  of  this  subpart  that  occur  as 
a  result  of,  or  in  conjimction  with,  the 
improper  transfer. 

(li)  The  Administrator  will  issue  a 
notice  disallowing  the  transfer  if  EPA's 
records  show  that  the  transferor  has 
insufficient  unexpended  allowances  to 
cover  the  transfer  claim,  or  that  the 
transferor  has  failed  to  respond  to  one 
or  more  Agency  requests  to  supply 
information  needed  to  make  a 
determination.  The  transferor  may  file  a 
notice  of  appeal,  with  supporting 
reasons,  with  the  Administrator  within 
10  working  days  after  receipt  of 


notification.  The  Administrator  may 
affirm  or  vacate  the  disallowance.  If  no 
ap|>eal  is  taken  by  the  tenth  working  day 
after  notification,  the  disallowance  shall 
be  final  on  that  day. 

(iii)  The  transferor  may  proceed  with 
the  transfer  if  the  Administrator  does 
not  respond  to  a  transfer  claim  within 
the  three  working  days  specified  in 
paragraph  (b)(4)  of  this  section.  EPA 
will  reduce  the  transferor's  balance  of 
unexpended  allowances  by  the  quantity 
(in  kilograms)  to  be  converted  plus  0.1 
percent  of  that  quantity  (in  kilograms). 
The  transferor  will  be«held  fiable  for  any 
violations  of  the  regulations  of  this 
subpart  that  occur  as  a  result  of,  or  in 
conjimction  with,  the  improper  transfer 
if  EPA  ultimately  finds  that  the 
transferor  did  not  have  sufficient 
unexpended  allowances  or  credits  to 
cover  the  claim. 

(c)  Inter-company  transfers  and  Inter- 
pollutant  transfers.  If  a  person  requests 
an  inter-company  transfer  and  an  inter- 
pollutant  transfer  simultaneously,  the 
quantity  (in  kilograms)  subtracted  fi-om 
the  transferor's  unexpended  production 
or  consumption  allowances  for  the  first 
class  n  controlled  substance  will  be 
equal  to  100.1  percent  of  the  quantity 
(in  kilograms)  of  allowances  that  are 
being  converted  and  transferred. 

(d)  A  person  receiving  a  permanent 
transfer  of  baseline  production 
allowances  or  baseline  consumption 
allowances  (the  transferee)  for  a  specific 
class  II  controlled  substance  will  be  the 
person  who  has  their  baseline 
allowances  adjusted  in  accordance  with 
phaseout  schedules  in  this  section. 

§  82.24    Recordkeeping  and  reporting 
requirements  for  dass  II  controlled 
substances. 

(a)  Recordkeeping  and  reporting.  Any 
person  who  produces,  imports,  exports, 
transforms,  or  destroys  class  II 
controlled  substances  must  comply  with 
the  following  recordkeeping  and 
reporting  requirements: 

(1)  Reports  required  by  this  section 
must  be  mailed  to  the  Administrator 
within  30  days  of  the  end  of  the 
applicable  reporting  period,  unless 
othenvise  specified. 

(2)  Revisions  of  reports  that  are 
required  by  this  section  must  be  mailed 
to  the  Administrator  within  180  days  of 
the  end  of  the  applicable  reporting 
period,  unless  otherwise  specified. 

(3)  Records  and  copies  of  reports 
required  by  this  section  must  be 
retained  for  three  years. 

(4)  Quantities  of  class  II  controlled 
substances  must  be  stated  in  terms  of 
kilograms  in  reports  required  by  this 
section. 


(5)  Reports  and  records  required  by 
this  section  may  be  used  for  purposes  of 
compliance  determinations.  These 
requirements  are  not  intended  as  a 
limitation  on  the  use  of  other  evidence 
admissible  under  the  Federal  Rules  of 
Evidence.  Failure  to  provide  the  reports, 
petitions  and  records  required  by  this 
section  and  to  certify  the  accuracy  of  the 
information  in-the  reports,  petitions  and 
records  required  by  this  section,  will  be 
considered  a  violation  of  this  subpart. 
False  statements  made  in  reports, 
petitions  and  records  will  be  considered 
violations  of  Section  113  of  the  Clean 
Air  Act  and  under  18  U.S.C.  1001. 

(b)  Producers.  Persons  ("producers") 
who  produce  class  II  controlled 
substances  diu'ing  a  control  period  must 
comply  with  the  following 
recordkeeping  and  reporting 
requirements: 

(1)  Reporting — Producers.  For  each 
quarter,  each  producer  of  a  class  II 
controlled  substance  must  provide  the 
Administrator  with  a  report  containing 
the  following  information: 

(i)  The  quantity  (in  kilograms)  of 
production  of  each  class  II  controlled 
substance  used  in  processes  resulting  in 
their  transformation  by  the  producer 
and  the  quantity  (in  kilograms)  intended 
for  transformation  by  a  second  party; 
(ii)  The  quantity  (in  kilograms)  of , 
production  of  each  class  II  controlled     "^ 
substance  used  in  processes  resulting  in 
their  destruction  by  the  producer  and 
the  quantity  (in  kilograms)  intended  for 
destruction  by  a  second  party; 

(iii)  The  expended  allowances  for 
each  class  II  controlled  substance; 

(iv)  The  producer's  total  of  expended 
and  unexpended  production 
allowances,  consumption  allowances, 
export  production  allowances,  and   , 
Article  5  allowances  at  the  end  of  that 
quarter; 

(v)  The  quantity  (in  kilograms)  of 
class  II  controlled  substances  sold  or 
transferred  during  the  quarter  to  a 
person  other  than  the  producer  for  use 
in  processes  resulting  in  their 
transformation  or  eventual  destruction; 
(vi)  A  Ust  of  the  quantities  and  names 
of  class  11  controlled  substances, 
exported  by  the  producer  to  a  Party  to 
the  Protocol,  that  will  be  transformed  or 
destroyed  and  therefore  were  not 
produced  expending  production  or 
consumption  allowances; 

(vii)  For  transformation  in  the  U.S.  or 
by  a  person  of  another  Party,  one  copy 
of  a  transformation  verification  from  the 
transformer  for  a  specific  class  II 
controlled  substance  and  a  list  of 
additional  quantities  shipped  to  that 
same  transformer  for  the  quarter; 

(viii)  For  destruction  in  the  U.S.  or  by 
a  person  of  another  Party,  one  copy  of 
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a  destruction  verification  as  required  in 
paragraph  (e)  of  this  section  for  a 
particular  destroyer,  destroying  the 
same  class  II  controlled  substance,  and 
a  list  of  additional  quantities  shipped  to 
that  same  destroyer  for  the  quarter; 

(ix)  In  cases  where  the  producer 
produced  class  II  controlled  substances 
using  export  production  allowances,  a 
list  of  U.S.  entities  that  purchased  those 
class  II  controlled  substances  and 
exported  them  to  a  Party  to  the  Protocol; 

(x)  In  cases  where  the  producer 
produced  class  II  controlled  substances 
using  Article  5  allowances,  a  list  of  U.S. 
entities  that  purchased  those  class  II 
controlled  substances  and  exported 
them  to  Article  5  countries;  and 

(xi)  A  list  of  the  HCFC  141b- 
exemption  allowance  holders  from 
whom  orders  were  received  and  the 
quantity  (in  kilograms)  of  HCFC-14lb 
requested  and  produced. 

(2)  Recordkeeping — Producers.  Every 
producer  of  a  class  II  controlled 
substance  during  a  control  period  must 
maintain  the  following  records: 

(i)  Dated  records  of  the  quantity  (in 
kilograms)  of  each  class  II  controlled 
substance  produced  at  each  facility; 

(ii)  Dated  records  of  the  quantity  (in 
kilograms)  of  class  II  controlled 
substances  produced  for  use  in 
jprocesses  that  result  in  their 
transformation  or  for  use  in  processes 
that  result  in  their  destruction; 

(iii)  Dated  records  of  the  quantity  (in 
kilograms)  of  class  II  controlled 
substances  sold  for  use  in  processes  that 
result  in  their  transformation  or  for  use 
in  processes  that  result  in  their 
destruction; 

(iv)  Dated  records  of  the  quantity  (in 
kilograms)  of  class  II  controlled 
substances  produced  with  export 
production  allowances  or  Article  5 
allowances; 

(v)  Copies  of  invoices  or  receipts 
documenting  sale  of  class  II  controlled 
substances  for  use  in  processes  that 
result  in  their  transformation  or  for  use 
in  processes  that  result  in  their 
destruction; 

(vi)  Dated  records  of  the  quantity  (in 
kilograms)  of  each  class  II  controlled 
substance  used  at  each  facility  as 
feedstocks  or  destroyed  in  the 
manufacture  of  a  class  II  controlled 
substance  or  in  the  manufacture  of  any 
other  substance,  and  any  class  II 
controlled  substance  introduced  into  the 
production  process  of  the  same  class  II 
controlled  substance  at  each  facility; 

(vii)  Dated  records  of  the  quantity  (in 
kilograms)  of  raw  materials  and 
feedstock  chemicals  used  at  each  facility 
for  the  production  of  class  II  controlled 
substances; 


(viii)  Dated  records  of  the  shipments 
of  each  class  II  controlled  substance 
produced  at  each  plant; 

(ix)  The  quantity  (in  kilograms)  of 
class  II  controlled  substances,  the  date 
received,  and  names  and  addresses  of 
the  source  of  used  materials  containing 
class  II  controlled  substances  which  are 
recycled  or  reclaimed  at  each  plant; 

(x)  Records  of  the  date,  the  class  II 
controlled  substance,  and  the  estimated 
quantity  of  any  spill  or  release  of  a  class 
II  controlled  substance  that  equals  or 
exceeds  100  pounds; 

(xi)  Transformation  verification  in  the 
case  of  transformation,  or  the 
destruction  verification  in  the  case  of 
destruction  as  required  in  paragraph  (e) 
of  this  section  showing  that  the 
purchaser  or  recipient  of  a  class  II 
controlled  substance,  in  the  U.S.  or  in 
another  country  that  is  a  Party,  certifies 
the  intent  to  either  transform  or  destroy 
the  class  II  controlled  substance,  or  sell 
the  class  II  controlled  substance  for 
transformation  or  destruction  in  cases 
when  allowances  were  not  expended; 

(xii)  Written  verifications  from  a  U.S. 
purchaser  that  the  class  II  controlled 
substance  was  exported  to  a  Party  in 
accordance  with  the  requirements  in 
this  section,  in  cases  where  export 
production  allowances  were  expended 
to  produce  the  class  II  controlled 
substance; 

(xiii)  Written  verifications  from  a  U.S. 
purchaser  that  the  class  II  controlled 
substance  was  exported  to  an  Article  5 
country  in  cases  where  Article  5 
allowances  were  expended  to  produce 
the  class  II  controlled  substance; 

(xiv)  Written  verifications  from  a  U.S. 
purchaser  that  HCFC-141b  was 
manufactured  for  the  express  purpose  of 
meeting  HCFC-141b  exemption  needs 
in  accordance  with  information 
submitted  under  §  82.16(h),  in  cases 
where  HCFC-14lb  exemption 
allowances  were  expended  to  produce 
the  HCFC-141b. 

(3)  For  any  person  who  fails  to 
maintain  the  records  required  by  this 
paragraph,  or  to  submit  the  report 
required  by  this  paragraph,  the 
Administrator  may  assume  that  the 
person  has  produced  at  full  capacity 
during  the  period  for  which  records 
were  not  kept,  for  purposes  of 
determining  whether  the  person  has 
violated  the  prohibitions  at  §82.15. 

(c)  Importers.  Persons  ("importers") 
who  import  class  II  controlled 
substances  during  a  control  period  must 
comply  with  the  following 
recordkeeping  and  reporting 
requirements: 

(1)  Reporting — Importers.  For  each 
quarter,  an  importer  of  a  class  II 
controlled  substance  (including 


importers  of  used  class  II  controlled 
substances)  must  submit  to  the 
Administrator  a  report  containing  the 
following  information: 

(i)  Summaries  of  the  records  required 
in  paragraphs  (c)(2)(i)  through  (xvi)  of 
this  section  for  the  previous  quarter; 

(ii)  The  total  quantity  (in  kilograms) 
imported  of  each  class  II  controlled 
substance  for  that  Quarter; 

(iii)  The  commodity  code  for  the  class 
II  controlled  substances  imported, 
which  must  be  one  of  those  listed  in 
Appendix  K  to  this  subpart; 

(iv)  The  quantity  (in  kilograms)  of 
those  class  II  controlled  substances 
imported  that  are  used  class  II 
controlled  substances; 

(v)  The  quantity  (in  kilograms)  of 
class  II  controlled  substances  imported 
for  that  quarter  and  totaled  by  chemical 
for  the  control  period  to  date; 

(vi)  The  importer's  total  sum  of 
expended  and  unexpended 
consumption  allowances  by  chemical  as 
of  the  end  of  that  quarter; 

(vii)  The  quantity  (in  kilograms)  of 
class  II  controlled  substances  imported 
for  use  in  processes  resulting  in  their 
transformation  or  destruction; 

(viii)  The  quantity  (in  kilograms)  of 
class  II  controlled  substances  sold  or 
transferred  during  that  quarter  to  each 
person  for  use  in  processes  resulting  in 
their  transformation  or  eventual 
destruction;  and 

(ix)  Transformation  verifications 
showing  that  the  purchaser  or  recipient 
of  imported  class  II  controlled 
substances  intends  to  transform  those 
substances  or  destruction  verifications 
showing  that  the  purchaser  or  recipient 
intends  to  destroy  the  class  II  controlled 
substances  (as  provided  in  paragraph  (e) 
of  this  section). 

(xi)  A  list  of  the  HCFC  141b- 
exemption  allowance  holders  from 
whom  orders  were  received  and  the 
quantity  (in  kilograms)  of  HCFC-141b 
requested  and  imported. 

(2)  Recordkeeping — Importers.  An 
importer  of  a  class  II  coniolled 
substance  (including  used  class  II 
controlled  substances)  must  maintain 
the  following  records: 

(i)  The  quantity  (in  kilograms)  of  each 
class  II  controlled  substance  imported, 
either  alone  or  in  mixtiures,  including 
the  percentage  of  each  mixture  which 
consists  of  a  class  II  controlled 
substance; 

(ii)  The  quantity  (in  kilograms)  of 
those  class  II  controlled  substances 
imported  that  are  used  and  the 
information  provided  with  the  petition 
as  required  under  paragraph  (c)(3)  of 
this  section; 

(iii)  The  quantity  (in  kilograms)  of 
class  II  controlled  substances  other  than 
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transhipments  or  used  substances 
imported  for  use  in  processes  resulting 
in  their  transformation  or  destruction; 

(iv)  The  quantity  (in  kilograms)  of 
class  n  controlled  substances  other  than 
transhipments  or  used  substances 
imported  and  sold  for  use  in  processes 
that  result  in  their  destruction  or 
transformation; 

(v)  The  date  on  which  the  class  11 
controlled  substances  were  imported; 
(vi)  The  jJort  of  entry  through  which 
the  class  D  controlled  substances 
passed; 

(vii)  The  coimtry  from  which  the 
imported  class  n  controlled  substances 
were  imported; 

(viii)  The  commodity  code  for  the 
class  n  controlled  substances  shipped, 
which  must  be  one  of  those  listed  in 
Appendix  K  to  this  subpart; 

(ix)  The  importer  number  for  the 
shipment; 

(x)  A  copy  of  the  bill  of  lading  for  tlie 
import; 
(xi)  The  invoice  for  the  import; 
(xii)  The  quantity  (in  kilograms)  of 
imports  of  used  class  II  controlled 
substances; 
(xiii)  The  U.S.  Customs  entry  form; 
(xiv)  Dated  records  documenting  the 
sale  or  transfer  of  class  n  controlled 
substances  for  use  in  processes  resulting 
in  their  transformation  or  destruction; 

(xv)  Copies  of  transformation 
verifications  or  destruction  verifications 
indicating  that  the  class  11  controlled 
substances  will  be  transformed  or 
destroyed  (as  provided  in  paragraph  (e) 
of  this  section). 

(xvi)  Written  verifications  from  a  U.S. 
purchaser  that  HCFC-14lb  was 
imported  for  the  express  purpose  of 
meeting  HCFC-141b  exemption  needs 
in  accordance  with  information 
submitted  under  §  82.16(h).  and  that  the 
quantity  will  not  be  resold,  in  cases 
where  HCFC-14lb  exemption 
allowances  were  expended  to  import  the 
HCFC-14lb. 

(3)  Petition  to  import  used  class  II 
controlled  substances  and 
transhipments — Importers.  For  each 
individual  shipment  over  5  poimds  of  a 
used  class  II  controlled  substance  as 
defined  in  §  82.3,  an  importer  must 
submit  directly  to  the  Administrator,  at 
least  40  working  days  before  the 
shipment  is  to  leave  the  foreign  port  of 
export,  the  following  information  in  a 
petition: 

(i)  The  name  and  quantity  (in 
kilograms)  of  the  used  class  II  controlled 
substance  to  be  imported; 

(ii)  The  name  and  address  of  the 
importer,  the  importer  ID  number,  the 
contact  person,  and  the  phone  and  fax 
numbers; 

(iii)  Name,  address,  contact  person, 
phone  nvunber  and  fax  number  of  all 


previous  source  facilities  from  which 
the  used  class  II  controlled  substance 
was  recovered; 

(iv)  A  detailed  description  of  the 
previous  use  of  the  class  II  controlled 
substance  at  each  source  facility  and  a 
best  estimate  of  when  the  specific 
controlled  substance  was  put  into  the 
equipment  at  each  source  faciUty,  and, 
when  possible,  dociunents  indicating 
the  date  the  material  was  put  into  the 
equipment; 

(v)  A  list  of  the  name,  make  and 
model  number  of  the  equipment  from 
which  the  material  was  recovered  at 
each  source  facility; 

(vi)  Name,  address,  contact  person, 
phone  number  and  fax  number  of  the 
exporter  and  of  all  persons  to  whom  the 
material  was  transferred  or  sold  after  it 
was  recovered  from  the  source  facility; 

(vii)  The  U.S.  port  of  entry  for  the 
import,  the  expected  date  of  shipment 
and  the  vessel  transporting  the 
chemical.  If  at  the  time  of  submitting  a 
petition  the  importer  does  not  know  the 
U.S.  port  of  entry,  the  expected  date  of 
shipment  and  the  vessel  transporting 
the  chemical,  and  the  importer  receives 
a  non-objection  notice  for  the  individual 
shipment  in  the  petition,  the  importer  is 
required  to  notify  the  Administrator  of 
this  information  prior  to  the  actual  U.S. 
Customs  entry  of  the  individual 
shipment; 

(viii)  A  description  of  the  intended 
use  of  the  used  class  II  controlled 
substance,  and,  when  possible,  the 
name,  address,  contact  person,  phone 
number  and  fax  number  of  the  ultimate 
purchaser  in  the  United  States; 

(ix)  The  name,  address,  contact 
person,  phone  number  and  fax  number 
of  the  U.S.  reclamation  facility,  where 
applicable; 

(x)  If  someone  at  the  source  facility 
recovered  the  class  II  controlled 
substance  from  the  equipment,  the  name 
and  phone  and  fax  numbers  of  that 

person; 

(xi)  If  the  imported  class  II  controlled 
substance  was  reclaimed  in  a  foreign 
Party,  the  name,  address,  contact 
person,  phone  number  and  fax  number 
of  any  or  all  foreign  reclamation 
facility(ies)  responsible  for  reclaiming 
the  cited  shipment; 

(xii)  An  export  license  from  the 
appropriate  government  agency  in  the 
coimtry  of  export  and,  if  recovered  in 
another  country,  the  export  license  from 
the  appropriate  government  agency  in 
that  coimtry; 

(xiii)  If  the  imported  used  class  II 
controlled  substance  is  intended  to  be 
sold  as  a  refrigerant  in  the  U.S..  the 
name  and  address  of  the  U.S.  reclaimer 
who  will  bring  the  material  to  the 
standard  required  under  subpart  F  of 


this  part,  if  not  afready  reclaimed  to 
those  specifications;  and 

(xiv)  A  certification  of  accuracy  of  the 
information  submitted  in  the  petition. 

(4)  Review  of  petition  to  import  used 
class  n  controlled  substances  and 
transhipments — Importers.  Starting  on 
the  first  working  day  following  receipt 
by  the  Administrator  of  a  petition  to 
import  a  used  class  II  controlled 
substance,  the  Administrator  will 
initiate  a  review  of  the  information 
submitted  under  paragraph(c)(3)  of  this 
section  and  take  action  within  40 
working  days  to  issue  either  an 
objection-notice  or  a  non-objection 
notice  for  the  individual  shipment  to 
the  person  who  submitted  the  petition 
to  import  the  used  class  II  confrolled 
substance. 

(i)  The  Administrator  may  issue  an 
objection  notice  to  a  petition  for  the 
following  reasons: 

(A)  If  the  Administrator  determines 
that  the  information  is  insufficient,  that 
is.  if  the  petition  lacks  or  appears  to  lack 
any  of  the  information  required  under 
paragraph  (c)(3)  of  this  section; 

(Bjlf  the  Administrator  determines 
that  any  portion  of  the  petition  contains 
false  or  misleading  information,  or  the 
Administrator  has  information  from 
other  U.S.  or  foreign  government 
agencies  indicating  that  the  petition 
contains  false  or  misleading 
information; 

(C)  If  the  transaction  appears  to  be 
contrary  to  provisions  of  the  Vienna 
Convention  on  Substances  that  Deplete 
the  Oeone  Layer,  the  Montreal  Protocol 
and  Decisions  by  the  Parties,  or  the  non- 
compliance procedures  outlined  and 
instituted  by  the  Implementation 
Committee  of  the  Montreal  Protocol; 

(D)  If  the  appropriate  government 
agency  in  the  exporting  country  has  not 
agreed  to  issue  an  export  license  for  the 
cited  individual  shipment  of  used  class 
II  controlled  substance; 

(E)  If  reclamation  capacity  is  installed 
or  is  being  installed  for  that  specific 
class  II  controlled  substance  in  the 
country  of  recovery  or  country  of  export 
and  the  capacity  is  funded  in  full  or  in 
part  through  the  Multilateral  Fund. 

(ii)  Within  ten  (10)  working  days  after 
receipt  of  the  objection  notice,  the 
importer  may  re-petition  the 
Administrator,  only  if  the  Administrator 
indicated  "insufficient  information"  as 
the  basis  for  the  objection  notice.  If  no 
appeal  is  taken  by  the  tenth  working  day 
after  the  date  on  the  objection  notice, 
the  objection  shall  become  final.  Only 
one  re-petition  will  be  accepted  for  any 
original  petition  received  by  EPA. 

(iii)  Any  information  contained  in  the 
re-petition  which  is  inconsistent  with 
the  original  petition  must  be  identified 
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and  a  description  of  the  reason  for  the 
inconsistency  must  accompany  the  re- 
petition. 

(iv)  In  cases  where  the  Administrator 
does  not  object  to  the  petition  based  on 
the  criteria  listed  in  paragraph  (c)(4)(i) 
of  this  section,  the  Administrator  will 
issue  a  non-objection  notice. 

(v)  To  pass  the  approved  used  class  II 
controlled  substances  through  U.S. 
Customs,  the  petition  and  the  non- 
objection notice  issued  by  EPA  must 
accompany  the  shipment  through  U.S. 
Customs. 

(vi)  If  for  some  reason,  following 
EPA's  issuance  of  a  non-objection 
notice;  new  information  is  brought  to 
EPA's  attention  which  shows  that  the 
non-objection  notice  was  issued  based 
on  false  information,  then  EPA  has  the 
right  to: 

(A)  Revoke  the  non-objection  notice; 

(B)  Pursue  all  means  to  ensure  that 
the  class  II  controlled  substance  is  not 
imported  into  the  U.S.;  and 

(C)  Take  appropriate  enforcement 
actions. 

(vii)  Once  the  Administrator  issues  a 
non-objection  notice,  the  person 
receiving  the  non-objection  notice  is 
permitted  to  import  the  individual 
shipment  of  used  class  II  controlled 
substance  only  within  the  same  control 
period  as  the  date  stamped  on  the  non- 
objection notice. 

(viii)  A  person  receiving  a  non- 
objection notice  from  ♦he  Administrator 
for  a  petition  to  import  used  class  II 
controlled  substances  must  maintain  the 
following  records: 

(A)  A  copy  of  the  petition; 

.  (B)  The  EPA  non-objection  notice; 

(C)  The  bill  of  lading  for  the  import; 
and 

(D)  U.S.  Customs  entry  documents  for 
the  import  that  must  include  one  of  the 
commodity  codes  from  Appendix  K  to 
this  subpart. 

(5)  Recordkeeping  for 
transhipments — Importers.  Any  person 
who  tranships  a  class  II  controlled 
substance  must  maintain  records  that 
indicate: 

(i)  That  the  class  II  controlled 
substance  shipment  originated  in  a 
foreign  country; 

(ii)  That  the  class  II  controlled 
substance  shipment  is  destined  for 
another  foreign  country;  and 

(iii)  That  the  class  II  controlled 
substance  shipment  will  not  enter 
interstate  commerce  within  the  U.S. 

(d)  Exporters.  Persons  ("exporters") 
who  export  class  II  controlled 
substances  during  a  control  period  must 
comply  with  the  following  reporting 
requirements: 

(1)  Reporting — Exporters.  For  any 
exports  of  class  II  controlled  substances 


not  reported  under  §  82.20  (additional 
consumption  allowances),  or  under 
paragraph  (b)(2)  of  this  section 
(reporting  for  producers  of  class  II 
controlled  substances),  each  exporter 
who  exported  a  class  II  controlled 
substance  must  submit  to  the 
Administrator  the  following  information 
within  30  days  after  the  end  of  each 
quarter  in  which  the  uru^ported  exports 
left  the  U.S.: 

(i)  The  names  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports; 

(ii)  The  exporter's  Employer 
Identification  Number; 

(iii)  The  type  and  quantity  (in 
kilograms)  of  each  class  II  controlled 
substance  exported  and  what 
percentage,  if  any  of  the  class  II 
controlled  substance  is  used; 

(iv)  The  date  on  which,  and  the  port 
from  which,  the  class  II  controlled 
substances  were  exported  from  the  U.S. 
or  its  territories; 

(v)  The  country  to  which  the  class  II 
controlled  substances  were  exported; 

(vi)  The  quantity  (in  kilograms) 
exported  to  each  Article  5  country; 

(vii)  The  commodity  code  for  the  class 
II  controlled  substances  shipped,  which 
must  be  one  of  those  listed  in  Appendix 
K  to  this  subpart; 

(viii)  For  persons  reporting 
transformation  or  destruction,  the 
invoice  or  sales  agreement  containing 
language  similar  to  the  transformation 
verifications  that  the  purchaser  or 
recipient  of  imported  class  II  controlled 
substances  intends  to  transform  those 
substances,  or  destruction  verifications 
showing  that  the  purchaser  or  recipient 
intends  to  destroy  the  class  II  controlled 
substances  (as  provided  in  paragraph  (e) 
of  this  section). 

(2)  Reporting  export  production 
allowances — Exporters.  In  addition  to 
the  information  required  in  paragraph 
(d)(1)  of  this  section,  any  exporter  using 
export  production  allowances  must  also 
provide  the  following  to  the 
Administrator: 

(i)  The  Employer  Identification 
Number  on  the  Shipper's  Export 
Declaration  Form  or  Employer 
Identification  Number  of  the  shipping 
agent  shown  on  the  U.S.  Customs  Form 
7525; 

(ii)  The  exporting  vessel  on  which  the 
class  II  controlled  substances  were 
shipped;  and 

(iii)  The  quantity  (in  kilograms) 
exported  to  each  Party. 

(3)  Reporting  Article  5  allowances— - 
Exporters.  In  addition  to  the  information 
required  in  paragraph  (d)(1)  of  this 
section,  any  exporter  using  Article  5 
allowances  must  also  provide  the 
following  to  the  Administrator: 


(i)  The  Employer  Identification 
Number  on  the  Shipper's  Export 
Declaration  Form  or  Employer 
Identification  Number  of  the  shipping 
agent  shown  on  the  U.S.  Customs  Form 
7525; and 

(ii)  The  exporting  vessel  on  which  the 
class  II  controlled  substances  were 
shipped. 

(4)  Reporting  used  class  II  controlled 
substances — Exporters.  Any  exporter  of 
used  class  II  controlled  substances  must 
indicate  on  the  bill  of  lading  or  invoice 
that  the  class  II  controlled  substance  is 
used,  as  defined  in  §  82.3. 

(e)  Transformation  and  destruction. 
Any  person  who  transforms  or  destroys 
class  II  controlled  substances  must  . 
comply  with  the  following 
recordkeeping  and  reporting 
requirements: 

(1)  Recordkeeping — Transformation 
and  destruction.  Any  person  who 
transforms  or  destroys  class  II  controlled 
substances  produced  or  imported  by 
another  person  must  maintain  the 
following: 

(i)  Copies  of  the  invoices  or  receipts 
documenting  the  sale  or  transfer  of  the 
class  II  controlled  substances  to  the 
person; 

(ii)  Records  identifying  the  producer 
or  importer  of  the  class  II  controlled 
substances  received  by  the  person; 

(iii)  Dated  records  of  inventories  of 
class  II  controlled  substances  at  each 
plant  on  the  first  day  of  each  quarter; 

(iv)  Dated  records  of  the  quantity  (in 
kilograms)  of  each  class  II  controlled 
substance  transformed  or  destroyed; 

(v)  In  the  case  where  class  II 
controlled  substances  were  purchased 
or  transferred  for  transformation 
purposes,  a  copy  of  the  person's 
transformation  verification  as  provided 
under  paragraph  (e)(3)of  this  section. 

(vi)  Dated  records  of  the  names, 
commercial  use,  and  quantities  (in 
kilograms)  of  the  resulting  chemical(s) 
when  the  class  II  controlled  substances 
are  transformed;  and 

(vii)  Dated  records  of  shipments  to 
purchasers  of  the  resulting  chemical(s) 
when  the  class  II  controlled  substances 
are  transformed. 

(viii)  In  the  case  where  class  II 
controlled  substances  were  purchased 
or  transferred  for  destruction  purposes, 
a  copy  of  the  person's  destruction 
verification,  as  provided  under 
paragraph  (e)(5)  of  this  section. 

(2)  Reporting — Transformation  and 
destruction.  Any  person  who  transforms 
or  destroys  class  II  controlled 
substances  and  who  has  submitted  ^ 
transformation  verification  ((paragraph 
(e)(3)  of  this  section)  or  a  destruction 
verification  (paragraph  (e)(5)  of  this 
section)  to  the  producer  or  importer  of 
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the  class  11  controlled  substances,  must 
report  the  following: 

(i)  The  names  and  quantities  (in 
kilograms)  of  the  class  II  controlled 
substances  transformed  for  each  control 
period  within  45  days  of  the  end  of  such 
control  period;  and 

(ii)  The  names  and  quantities  (in 
kilograms)  of  the  class  II  controlled 
substances  destroyed  for  each  control 
period  within  45  days  of  the  end  of  such 
control  period. 

(3)  Reporting— Transformation.  Any 
person  who  purchases  class  H 
controlled  substances  for  purposes  of 
transformation  must  provide  the 
producer  or  importer  with  a 
transformation  verification  that  the  class 
II  controlled  substances  are  to  be  used 
in  processes  that  result  in  their . 
transformation. 

(i)  The  transformation  verification 
shall  include  the  following: 

(A)  Identity  and  address  of  the  person 
intending  to  transform  the  class  II 
controlled  substances; 

(B)  The  quantity  (in  kilograms)  of 
class  II  controlled  substances  intended 
for  transformation; 


(v)  Any  changes  to  the  information  in 
paragraphs  (e){4)(i),  (ii),  and  (iii)  of  this 
section  must  be  reflected  in  a  revision 
to  be  submitted  to  EPA  within  60  days 
of  the  change(s). 

(5)  Reporting— Destruction.  Any 
person  who  purchases  or  receives  and 
subsequently  destroys  class  11  controlled 
substances  that  were  originally 
produced  without  expending 
allowances  shall  provide  the  producer 
or  importer  fi-om  whom  it  purchased  or 
received  the  class  II  controlled 
substances  with  a  verification  that  the 
class  n  controlled  substances  will  be 
used  in  processes  that  result  in  their 
destruction. 

(i)  The  destruction  verification  shall 
include  the  following: 


(ii)  That  the  residual  quantity  (in 
kilograms)  in  each  shipment  will  either: 

(A)  Remain  in  the  container  and  be 
included  in  a  future  shipment; 

(B)  Be  recovered  and  transformed; 

(C)  Be  recovered  and  destroyed;  or 

(D)  Be  recovered  for  a  non-emissive 


use. 


(3)  Any  person  who  brings  a  container 
with  a  heel  into  the  U.S.  must  report  on 
the  final  disposition  of  each  shipment 
within  45  days  of  the  end  of  the  control 
period. 

(g)  HCFC  141b  exemption 
allowances—Repotting  and 
recordkeeping. 

(1)  Any  person  allocated  HCFC-141b 
exemption  allowances  who  confers  a 
quantity  of  the  HCFC-141b  exemption 


(A)  Identity  and  address  of  the  person     allowances  to  a  producer  or  import  and 


intending  to  destroy  class  II  controlled 
substances; 

(B)  Indication  of  whether  those  class 
II  controlled  substances  will  be 
completely  destroyed,  as  defined  in 

§  82.3,  or  less  than  completely 
destroyed,  in  which  case  the  destruction 
efficiency  at  which  such  substances  will 
be  destroyed  must  be  included; 

(C)  Period  of  time  over  which  the 


(C)  Identity  of  shipments  by  purchase      ^^^^^  intends  to  destroy  class  II 


order  number(s),  purchaser  account 
number(s),  by  location(s),  or  other 
means  of  identification; 

(D)  Period  of  time  over  which  the 
person  intends  to  transform  the  class  II 
controlled  substances;  and 

(E)  Signature  of  the  verifying  person, 
(ii)  [Reserved] 

(4)  Reporting— Destruction.  Any 
person  who  destroys  class  II  controlled 


controlled  substances;  and 

(D)  Signature  of  the  verifying  person 

(ii)  [Reserved] 

(f)  Heels— Recordkeeping  and 
reporting.  Any  person  who  brings  into 
the  U.S.  a  container  with  a  heel,  as 
defined  in  §  82.3,  of  class  II  controlled 
substances,  must  comply  with  the 
following  requirements 


places  an  order  for  the  production  or 
import  of  HCFC-14lb  with  a 
verification  that  the  HCFC-14lb  will 
only  be  used  for  the  exempted  purpose 
and  not  be  resold  must  submit  semi- 
annual reports,  due  30  days  after  the 
end  of  the  second  and  fourth 
respectively,  to  the  Administrator 
containing  the  follovkring  information: 

(i)  Total  quantity  (in  kilograms) 
HCFC-14lb  received  during  the  6 
month  period;  and 

(ii)  The  identity  of  the  supplier  of 
HCFC-I4lb  on  a  shipment-by-shipment 
basis  during  the  6  month  period. 

(2)  Any  person  allocated  HCFC-14lb 
exemption  allowances  must  keep 
records  of  letters  to  producers  and 
importers  conferring  unexpended 
HCFC-14lb  exemption  allowances  for    ■ 


with  a  heel 


(1)  Any  person  who  brings  a  container    ^^-'•^';;;^p^;d7-»;       ^od  in  the 
ith  a  heel  must  indicate  on  its  bill  of        ^J^f^^^P™^  f„,  ^,  production  or 

import  of  HCFC-141b  under  those 
letters  and  written  verifications  that  the 
f2rAnv  person  who  brings  a  container    HCFC-141b  was  produced  or  imported 
wiS  a'^LC?  report  quLerly  the  for  dje  -press  Purpo^^^^  o^meeUug 

quantity  (in  kilogramsj  brought  into  the      ^^^^^Jj^^^^^^^^^^^ 


controlled  substance  in  the  container  is 
a  heel. 


substances  shall  provide  EPA  with  a  ^      u      i       ii 

one-time  report  containing  the  following    lading  or  invoice  that  the  class  u 
information: 
(i)  The  destruction  unit's  destruction 

efficiency; 

(ii)  The  methods  used  to  record  the 
volume  destroyed; 

(iii)  The  methods  used  to  determine 
destruction  efficiency; 

(iv)  The  name  of  other  relevant  federal 
or  state  regulations  that  may  apply  to 
the  destruction  process; 

APPENDIX  B  TO  PART  82  SUBPART  A.-CLASS  II  CONTROLLED  SUBSTANCES 


U.S.  and  certify: 

(i)  That  the  residual  quantity  (in 
kilograms)  in  each  shipment  is  no  more 
than  10  percent  of  the  volume  of  the 
container; 


under  §82. 16(h).  and  that  the  quantity 
will  not  be  resold. 

13.  Revise  Appendix  B  to  Subpart  A 
to  read  as  follows: 


6 


Controlled  Substance 


Dichlorofluoromethane  (HCFC-21)  

Monochlorodifluoromethane  (HCFC-22)  .... 

a  JMonochlorofluoromethane  (HCFC-31)  

4  Tetrachlorofluoroethane  (HCFC-121)  

.  Trichloroditluoroethane  (HCFC-122)  

Dichlorotrifiuoroethane  (HCFC-123)  

7  Monochlorotetrafluoroethane  (HCFC-124) 

8.  Trichlorofluoroethane  (HCFC-131)  

9.  Dichlorodifluoroethane  (HCFC-132)  

10.  Monochlorotrifluoroethane  (HCFC-133)  . 

11.  Dichlorofluoroethane  (HCFC-141b)  

12.  Monochlorodifluoroethane  (HCFC-142b) 


OOP 


004 

0.055 

0.02 

001-0.04 

0.02-0.08 

0.02 

0.022 

0.007-0  05 

0008-0  05 

002-0  06 

0.11 

0065 
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Appendix  B  to  Part  82  Subpart  A.— Class  II  Controlled  Substances^"— Continued 


Controlled  Substance 


ODP 


13.  Chlorofluoroettiane  (HCFC-151) 

14.  Hexachlorofluoropropane  (HCFC-221) 

15  Pentachlorodifluoropropane  (HCFC-222)  

16.  Tetrachlorotrifluoropropane  (HCFC-223) 

17.  Trichlorotetrafluoropropane  (HCFC-224) 

18.  Dichloropentaftuoropropane  (HCFC-225ca)  . 

19.  Dichloropentattuoropropane  (HCFC-225cb)  . 

20.  Monochlorohexatluoropropane  (HCFC-226) 

21.  Pentachlorofluoropropane  (HCFC-231) 

22.  Tetrachlorodifluoropropane  (HCFC-232)  

23.  Trichlorotrifluoropropane  (HCFC-233)  

24.  Dichlorotetrafluoropropane  (HCFC-234) 

25.  Monochloropentafluoropropane  (HCFC-235) 

26.  Tetrachlorofluoropropane  (HCFC-241)  

27.  Trichlorodifluoropropane  (HCFC-242)  

28.  Dichlorofrifluoropropane  (HCFC-243)  

29.  MonochJorotetrafluoropropane  (HCFC-244)  .. 

30.  Trichlorofluoropropane  (HCFC-251)  

31.  Dichlorodifluoropropane  (HCFC-252)  

32.  Monochlorotrifluoropropane  (HCFC-253)  

33.  Dichlorofluoropropane  (HCFC-261) 

34.  Monochlorodifluoropropane  (HCFC-262)  

35.  Monochloroftuoropropane  (HCFC-271)  


.003-0.005 

.015-0.07 

.01-0.09 

01-0.08 

01-0.09 

.025 

033 

02-0.10 

,05-0.09 

008-0.10 

007-0.23 

01-0.28 

03-0.52 

004-O.09 

005-0.13 

007-0.12 

009-0.14 

001-0.01 

005-0.04 

003-0.03 

002-0.02 

002-0.02 

001-0.03 


■'According  to  Annex  C  of  the  Montreal  Protocol,  "Wtiere  a  range  of  ODPs  is  indicated,  ttie  fiighiest  value  in  that  range  shall  be  used  for  the 
purposes  of  the  Protocol.  The  ODPs  listed  as  a  single  value  have  been  determined  from  calculations  based  on  laboratory  measurements.  Those 
listed  as  a  range  are  t>ased  on  estimates  and  are  less  certain.  The  range  pertains  to  an  isomeric  group.  The  upper  value  is  the  estimate  of  the 
ODP  of  the  isomer  with  the  highest  ODP,  and  the  lower  value  is  the  estimate  of  the  ODP  of  the  isomer  with  the  lowest  ODP." 

14.  Appendix  C  to  Subpart  A  is  revised  to  read  as  follows: 

Appendix  C  to  Part  82  Subpart  A.— Parties  to  the  Montreal  Protocol  (as  of  June  14,  2002). 

[Updated  lists  of  Parties  to  the  Protocol  and  the  Amendments  can  be  located  at  the  website  for  UNEP's  Ozone  Secretariat.  A  check  mark 

indicates  ratification/accession/acceptance/approval  of  the  agreement.) 


Foreign  state 

Montreal  pro- 

London 

Copenhagen 

Montreal 

Beijing  amend- 

tocol 

amendments 

amendments 

amendments 

ments 

Albania  

V 

Algeria  

V 

V 

V 

- 

Angola 

V 

Antigua  and  Barbuda 

V 

V 

V 

Argentina 

Armenia : 

V 

Australia  

V 

V 

V 

V    , 

Austria  '. 

V 

V 

V 

V 

Azerbaijan  

V 

V 

V 

V 

Bahamas 

V 

V 

V 

Bahrain 

V 

V 

V 

V 

Bangladesh 

V 

^l 

V 

V 

Barbados 

V 

V 

V 

Belarus 

V. 

V 

Belgium 

V 

V 

Belize  

V 

%/ 

V      • 

Benin  -. 

V 

V 

V 

Bolivia 

V 

V 

V 

x/ 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4784-N-01] 

Funding  for  Fiscal  Year  2002:  Capacity 
Building  for  Community  Development 
and  Affordable  Housing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  funding  for  Fiscal  Year 
(FY)  2002.         

SUMMARY:  The  Fiscal  Year  2002  HUD 
Appropriations  Act  provided 
$31,000,000  in  Fiscal  Year  2002  funds 
for  activities  authorized  in  section  4  of 
the  HUD  Demonstration  Act  of  1993. 
Section  4  authorizes  the  Secretary  to 
establish  by  notice  such  requirements  as 
may  be  necessary  to  carry  out  its 
provisions.  This  notice  takes  effect  upon 
issuance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Daly,  Office  of  Community 
Planning  and  Development,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street.  SW.,  Room  7216, 
Washington,  DC  20410.  Telephone 
Number  (202)  708-3176  Ext.  5552. 
Persons  with  hearing-  or  speech- 
impediments  may  access  this  number 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339,  or  they  may  call:  (202)  708- 
2565.  Except  for  the  "800"  number, 
these  are  not  toll-free  telephone 
numbers. 

SUPPLEMENTARY  INFORMATION: 
1.  Authority 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development 
•  and  Independent  Agencies 
Appropriations  Act  (Pub.  L.  107-73,  115 
Stat.  651,  approved  November  26,  2001) 
(VA/HUD  FY  2002  Appropriations  Act) 
makes  $31,000,000  available  from  the 
Community  Development  Grants 
program  for  capacity  building  for 
community  development  and  affordable 
housing  as  authorized  by  section  4  of 
the  HUD  Demonstration  Act  of  1993 
(Pub.  L.  103-120,  107  Stat.  1148, 
approved  October  27,  1993)  (42  U.S.C. 
9816  note).  HUD  will  provide  this 
assistance  through  the  Eoterprise 
Foundation  (Enterprise),  the  Local 
Initiatives  Support  Corporation  (LISC), 
Habitat  for  Humanity,  and  Youthbuild 
USA  "to  develop  the  capacity  and 
ability  of  community  development 
corporations  and  community  housing 
development  organizations  to  undertake 
conunimity  development  and  affordable 
housing  projects  and  programs." 


2.  Background 

In  Fiscal  Year  1994,  HUD  provided 
$20  million  to  Enterprise  and  LISC 
through  the  National  Community 
Development  Initiative  (NCDI),  as 
authorized  by  section  4  of  the  HUD 
Demonstration  Act  of  1993.  In  FY  1996, 
$10  million  for  NCDI  was  authorized  by 
section  12(b)(3)  of  the  Housing 
Opportunity  Program  Extension  Act  of 
1996  (Pub.  L.  104-120,  110  Stat.  845. 
approved  March  28,  1996).  HUD 
divided  appropriations  equally  between 
Enterprise  and  LISC.  HUD  published  a 
notice  in  the  Federal  Register  of  March 
30. 1994  (59  FR  14988),  which  set  forth 
the  requirements  for  receipt  of  these 
funds. 

Today's  notice  contains  requirements 
for  the  newly  appropriated  $31,000,000. 
These  funds  may  be  used  for  new 
.  activities  or,  in  the  case  of  Enterprise 
and  LISC,  to  continue  NCDI  activities 
that  received  funding  under  the  notice 
dated  March  30,  1994  (59  FR  14988). 
New  grant  agreements  will  be  executed 
to  govern  these  NCDI  activities. 

3.  Allocation  and  Form  of  Awards 

The  VA/HUD  FY  2002  Appropriations 
Act  provides  $31,000,000  for  activities 
authorized  by  section  4.  Twenty-five 
million  dollars  of  these  funds  is 
appropriated  to  Enterprise  and  LISC  for 
activities  authorized  by  section  4,  as  in 
effect  immediately  before  June  12,  1997. 
HUD  will  equally  divide  $25,000,000  of 
the  appropriated  funds  between 
Enterprise  and  LISC.  The  funds  are  to  be 
used  for  capacity  building  for 
community  development  and  affordable 
housing — provided  that  at  least 
$5,000,000  of  the  funding  is  used  in 
rural  areas,  including  tribal  areas.  In 
addition,  $4,000,000  is  appropriated  to 
Habitat  for  Humanity  and  $2,000,000  to 
Youthbuild  USA  for  section  4  activities. 
Each  organization  will  match  the  HUD 
assistance  provided  with  resources  from 
private  sources  in  an  amount  equal  to 
three  times  its  share,  as  required  by 
section  4.  Enterprise  and  LISC  each  will 
use  at  least  $2,500,000  of  their 
$12,500,000  share  for  activities  in  rural 
areas,  including  tribal  areas. 

This  notice,  which  takes  effect  upon 
issuance,  also  provides  details  regarding 
administrative  and  other  requirements 
that  shall  apply  to  this  program. 

4.  Eligible  Activities 

Eligible  activities  under  this  award 
include: 

(a)  Training,  education,  support,  and 
advice  to  enhance  the  technical  and 
administrative  capabilities  of 
community  development  corporations 
(CDCs)  and  conununity  housing 


development  organizations  (CHDOs), 
including  the  capacity  to  participate  in 
consolidated  planning  as  well  as  in  fair 
housing  plaiming,  continuum  of  care 
homeless  assistance  efforts,  and  HUD's 
Colonias  Initiatives  that  help  ensure 
conununity-wide  participation  in 
assessing  area  needs;  consulting  broadly 
within  the  community;  cooperatively 
planning  for  the  use  of  available 
resources  in  a  comprehensive  and 
holistic  manner;  and  assisting  in 
evaluating  performance  under  these 
conununity  efforts  and  in  linking  plans 
with  neighboring  communities  in  order 
to  foster  regional  planning; 

(b)  Loans,  grants,  development 
assistance,  predevelopment  assistance, 
or  other  financial  assistance  to  CDCs/ 
CHDOs  to  carry  out  community 
development  and  affordable  housing 
activities  that  benefit  low-income 
families  and  persons,  including  the 
acquisition,  construction,  or 
rehabilitation  of  housing  for  low-income 
families  and  persons,  and  community 
and  economic  development  activities 
which  create  jobs  for  low-income 
persons;  and 

(c)  Such  other  activities  as  may  be 
determined  by  Enterprise,  LISC,  Habitat 
for  Humanity  or  Youthbuild  USA  in 
consultation  with  the  Secretary  or  his 
designee. 

5.  Matching  Requirements 

As  required  by  section  4  of  the 
Demonstration  Act  of  1993,  the 
$31,000,000  appropriation  is  subject  to 
each  award  dollar  being  matched  by 
three  dollars  in  cash  or  in-kind 
contributions  to  be  obtained  from 
private  sources.  Each  of  the 
organizations  receiving  these  funds  will 
document  its  proportionate  share  of 
matching  resources,  including  resources 
committed  directly  or  by  a  third  party 
to  a  grantee  or  subgrantee  after 
November  26,  2001,  to  conduct 
activities. 

In-kind  contributions  shall  conform  to 
the  requirements  of  24  CFR  84.23. 

6.  Administrative  and  Other 
Requirements 

The  award  will  be  governed  by  24 
CFR  part  84  (Uniform  Administrative 
Requirements),  OMB  Circular  A-122 
(Cost  Principles  for  Nonprofit 
Organizations),  and  OMB  Circular  A- 
133  (Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations). 

Other  requirements  will  be  detailed  in 
the  terms  and  conditions  of  the  grant 
agreement  provided  to  grantees. 
"  including  the  following: 

(a)  Each  grantee  will  submit  to  HUD 
a  specific  work  and  funding  plan  for 
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each  community  showing  when  and 
how  the  federal  funds  will  be  used.  The 
work  plan  must  be  sufficiendy  detailed 
for  monitoring  purposes  and  must 
identify  the  performance  goals  and 
objectives  to  be  achieved.  Within  30 
days  after  submission  of  a  specific  work 
plan,  HUD  will  approve  the  work  plan 
or  notify  the  grantee  of  matters  that  need 
to  be  addressed  prior  to  approval,  or  the 
work  plan  shall  be  construed  to  be 
approved.  Work  plans  may  be 
developed  for  less  than  the  full  dollar 
amount  and  term  of  the  award,  but  no 
HUD-funded  costs  may  be  incurred  for 
any  activity  imtil  the  work  plan  is 
approved  by  HUD.  All  activities  also  are 
subject  to  the  environmental 
requirements  in  paragraph  6(f)  of  this 
notice. 

(b)  Each  grantee  shall  submit  to  HUD 
an  annual  performance  report  due  90 
days  after  the  end  of  each  calendar  year, 
with  the  first  report  due  on  March  31, 
2003.  Performance  reports  shall  include 
reports  on  both  performance  and 
financial  progress  under  work  plans  and 
shall  include  reports  on  the    ' 
commitment  and  expenditure  of  private 
matching  resources  utilized  through  the 
end  of  the  reporting  period.  Reports 
shall  conform  to  the  reporting 
requirements  of  24  CFR  part  84. 
Additional  information  or  increased 
frequency  of  reporting,  not  to  exceed 
twice  a  year,  may  be  required  by  HUD 
any  time  during  the  grant  agreement  if 
HUD  finds  such  reporting  to  be 
necessary  for  monitoring  purposes. 

To  further  the  consultation  process 
and  share  the  results  of  progress  to  date, 
the  Secretary  may  require  grantees  to 
present  and  discuss  their  performance 
reports  at  annual  meetings  in 
Washington,  DC  during  the  life  of  the 
award. 

(c)  The  performance  reports  must 
contain  the  information  required  under 
24  CFR  part  84,  including  a  comparison 
of  actual  accomplishments  with  the 
objectives  and  performance  goals  of  the 
work  plans.  In  the  work  plans  each 
grantee  will  identify  performance  goals 
and  objectives  established  for  each 
community  in  which  it  proposes  to   . 
work  and  appropriate  measurements 
under  the  work  plan  such  as:  the 
number  of  housing  units  and  facilities 
each  CDC/CHDO  produces  annually 
during  the  grant  period  and  the  average 
cost  of  these  units.  However,  when  the 
activity  described  in  a  work  plan  is  not 
to  be  undertaken  in  a  single  community, 
a  report  indicating  the  areas  in  which 
the  activity  will  be  undertaken,  along 
with  appropriate  goals  and  objectives, 
will  be  provided  when  that  information 
is  available.  The  performance  reports 
also  will  include -a  discussion  of  the 


reasonableness  of  the  unit  costs;  the 
reasons  for  slippage  if  established 
objectives  and  goals  are  not  met;  and 
additional  pertinent  information. 

(d)  A  final  performance  report,  in  the 
form  described  in  paragraph  (c)  above, 
shall  be  provided  to  HUD  by  each 
grantee  within  90  days  after  the 
completion  date  of  the  award. 

(e)  Financial  status  reports  (SF-269A) 
shall  be  submitted  semiaimually. 

(f)  Environmental  review.  Individual 
projects  to  be  funded  by  these  grants 
may  not  be  known  at  the  time  the 
overall  grants  are  awarded  and  also  may 
not  be  known  when  some  of  the 
individual  subgrants  are  made. 
Therefore,  in  accordance  with  24  CFR 
50.3(h),  the  application  and  the  grant 
agreement  must  provide  that  no 
commitment  or  expenditure  of  HUD  or 
local  funds  to  a  HUD-assisted  project 
may  be  made  until  HUD  has  completed 
an  environmental  review  to  the  extent 
required  under  applicable  regulations 
and  has  given  notification  of  its 
approval  in  accordance  with  24  CFR 
50.3(h). 

7.  Application  Content 

Grantees  will  be  required  to  file  an 
application  containing  the  following: 

(a)  Application  for  Federal  Assistance 
(OMB  Standard  Form  424),  Non- 
construction  Assurances  (SF— 424B), 
Certification  Regarding  Drug-Free 
Workplace  Requirements,  Certification 
Regarding  Lobbying,  and  the  Fair 
Housing  and  Equal  Opportunity 
certification  described  in  section  8(f)  of 
this  notice; 

(b)  A  Summary  Budget  for  the  amount 
of  funds  being  requested  and  a  similar 
summary  budget  for  any  amounts  to  be 
committed  to  NCDI  activities.  The 
Budget  Summary  identifying  costs  for 
implementing  the  plan  of  suggested 
Technical  Assistance  (TA)  activities  by 
cost  category,  in  accordance  with  the 
following: 

(1)  Direct  Labor  by  position  or 
individual,  indicating  the  estimated 
hours  per  position,  the  rate  per  hour, 
estimated  cost  per  staff  position  and  the 
total  estimated  direct  labor  costs; 

(2)  Fringe  Benefits  by  staff  position 
identifying  the  rate,  the  salary  base  the 
rate  was  computed  on,  estimated  cost 
per  position,  and  the  total  estimated 
fringe  benefit  cost; 

(3)  Material  Costs  indicating  the  item, 
quantity,  unit  cost  per  item,  estimated 
cost  per  item,  and  the  total  estimated 
material  costs; 

(4)  Transportation  Costs,  as 
applicable; 

(5)  Equipment  charges,  if  any. 
Equipment  charges  should  identify  the 


type  of  equipment,  quantity,  unit  costs, 
and  total  estimated  equipment  costs; 

(6)  Consultant  Costs,  if  applicable. 
Indicate  the  type,  estimated  number  of 
consultant  days,  rate  per  day,  total 
estimated  consultant  costs  per 
consultant,  and  total  estimated  costs  for 
all  consultants; 

(7)  Subcontract  Costs,  if  applicablej 
Indicate  each,  individual  subcontract 
and  amount; 

(8)  Other  Direct  Costs  listed  by  item, 
quantity,  unit  cost,  total  for  each  item 
listed,  and  total  other  direct  costs  for  the 
award;  and 

(9)  Indirect  Costs  which  should 
identify  the  type,  approved  indirect  cost 
rate,  base  to  which  the  rate  applies,  and 
total  indirect  costs. 

These  line  items  should  total  the 
amount  requested  for  each  Community 
Development  (CD)-TA  program  area. 
The  grand  total  of  all  CD-TA  program 
funds  requested  should  reflect  the  grand 
total  of  all  funds  for  which  application 
is  made. 

8.  Findings  and  Certifications 

(a)  Environmental  Impact.  A  Finding 
of  No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  the  Department's 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the  ' 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  at  the  Office  of  the 
Rules  Docket  Clerk,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410. 

(b)  Wage  Rates.  Unless  triggered  by 
other  federal  funds  for  a  project  under 
this  grant,  the  requirements  of  the 
Davis-Bacon  Act  do  not  apply. 

(c)  Relocation.  The  Uniform 
Relocation  Act  applies  to  anyone  who  is 
displaced  as  a  result  of  acquisition, 
rehabilitation,  or  demolition  for  a  HUD- 
assisted  activity. 

(d)  Federalism.  Executive  Order 
13132  (entitled  "Federalism")  prohibits, 
to  the  extent  practicable  by  law,  an 
agency  from  promulgating  policies  that 
have  federalism  implications  and  either 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments 
and  are  not  required  by  statute,  or  that 
preempt  state  law,  unless  the  agency 
meets  the  relevant  requirements  of 
section  6  of  the  Executive  Order.  This 
notice  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments  nor 
preempt  state  law  within  the  meaning  of 
the  Executive  Order. 
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(e)  Prohibition  Against  Lobbying 
Activities.  Applicants  for  funding  under 
this  notice  are  subject  to  the  provisions 
of  section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriation  Act  for  Fiscd  Year  1991, 
31  U.S.C.  1352  {the  Byrd  Amendment) 
and  to  the  provisions  of  the  Lobbying 
Disclosure  Act  of  1995  (Pub.  L.  104-65, 
approved  December  19, 1995). 

The  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
part  87,  prohibits  applicants  for  federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  federal  executive  or  legislative 
officers  or  employees  in  connection 
with  obtaining  such  assistance,  or  with 
its  extension,  continuation,  renewal, 
amendment,  or  modification.  The  Byrd 
Amendment  applies  to  the  funds  that 
are  the  subject  of  this  notice.  Therefore, 
applicants  must  file  with  their 
application  a  certification  stating  that 
they  have  not  made  and  will  not  make 
any  prohibited  payments  and,  if  any 
payments  or  agreement  to  make 
payments  of  nonappropriated  funds  for 
these  purposes  has  been  made,  a  form 
SF-LLL  disclosing  such  payments  must 
be  submitted. 

The  Lobbying  Disclosure  Act  of  1995 
(Pub.  L.  104-65,  approved  December  19, 
1995),  which  repealed  section  112  of  the 
HUD  Reform  Act  and  resulted  in  the 
elimination  of  the  regulations  at  24  CFR 
part  86,  requires  all  persons  and  entities 
who  lobby  covered  Executive  or 
Legislative  Branch  officials  to  register 
with  the  Secretary  of  the  Senate  and  the 
Clerk  of  the  House  of  Representatives 
and  file  reports  concerning  Jheir 
lobbying  activities. 

(f)  Fair  Housing  and  Equal 
Opportunity.  (1)  Threshold 


Requirements,  (i)  Comphance  with  Fair 
Housing  and  Civil  Ri^ts  Laws.  Each 
organization  receiving  a  grant  imder  this 
notice  and  its  subgremtees  must  comply 
with  all  fair  housing  and  civil  rights 
laws,  statutes,  regulations,  and 
executive  orders  as  enumerated  in  24 
CFR  5.105(a).  Federally  recognized 
Indian  tribes  must  comply  with  the 
nondiscrimination  provisions 
enumerated  at  24  CFR  1003.601. 

If  an  entity  that  receives  funding 
under  this  notice:  (a)  Has  been  charged 
with  a  systemic  violation  of  the  Fair 
Housing  Act  by  the  Secretary  alleging 
ongoing  discrimination;  (b)  Is  a 
defendant  in  a  Fair  Housing  Act  lawsuit 
filed  by  the  Department  of  Justice 
alleging  an  ongoing  pattern  or  practice 
of  discrimination;  or  (c)  Has  received  a 
letter  of  noncompliance  findings  under 
Title  VI,  Section  504,  or  Section  109, 
HUD  will  determine  whether  the  charge, 
lawsuit,  or  letter  of  findings  has  been 
resolved  to  the  satisfaction  of  the 
Department  and,  if  not,  will  take 
appropriate  action.  HUD's  decision 
regarding  whether  a  charge,  lawsuit,  or 
a  letter  of  findings  has  been 
satisfactorily  resolved  will  be  based 
upon  whether  appropriate  actions  have 
been  taken  to  address  allegations  of 
ongoing  discrimination  in  the  policies 
or  practices  involved  in  the  charge, 
lawsuit,  or  letter  of  findings. 

(ii)  Nondiscrimination  Requirements. 
Each  organization  receiving  a  grant 
under  this  notice  and  its  subgrantees 
must  comply  with  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C.  1201 
et  seq.),  and  Title  IX  of  the  Education 
Amendments  Act  of  1972  (20  U.S.C. 
1681  et  seq.). 

(iii)  Affirmatively  Furthering  Fair 
Housing.  Each  organization  receiving  a 


grant  under  this  notice  and  its 
subgrantees  have  a  duty  to  euiirmatively 
further  fair  housing.  Each  organization 
and  subgrantee  should  include  in  their 
application  or  work  plan  the  specific 
steps  that  they  will  take  to  remedy 
discrimination  in  housing  and  to 
promote  fair  housing  rights  and  fair 
housing  choice. 

(g)  Lead-based  Paint  Provisions.  Each 
organization  receiving  a  grant  under  this 
notice  and  its  subgrantees  must  comply 
with  the  applicable  lead-based  paint 
provisions  of  24  CFR  part  35,  including 
subparts  J  and  K. 

(h)  Certification.  Applications  must 
contain  a  certification  that  the 
organization  receiving  a  grant  under  this 
notice  and  all  subgrantees  will  comply 
with  (1)  all  the  requirements  and 
authorities  identified  in  section  (f)  of 
this  notice;  (2)  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968,  as 
amended  (12  U.S.C.  1701u);  and  (3) 
HUD's  implementing  regulations  at  24 
CFR  part  135,  which  require  that,  to  the 
greatest  extent  feasible,  opportunities 
for  training  and  employment  be  given  to 
low-income  persons  residing  within  the 
imit  of  local  government  for  the 
metropolitan  area  (or  nonmetropolitan 
coimty)  in  which  the  project  is  located. 

Authority:  Section  4  of  the  HUD 
Demonstration  Act  of  1993  (Pub.  L.  103-120, 
42  U.S.C.  9816  note),  as  amended.  Pub.  L. 
107-73,  115  Stat.  651. 

Dated:  January  9,  2003. 
Roy  A.  Bemardi, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

|FR  Doc.  03-1225  Filed  1-17-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  21, 
2003 

AGRICULTURE 
DEPARTMENT 
Arrimal  and  Plant  Health 
Inspection  Service 

Hawaiian  and  territorial 
quarantine  notices;  and 
plant-related  quarantine, 
foreign: 

Fruits  and  vegetables; 

movement  and 

importation;  published  1- 

21-03 
Plant-related  quarantine, 
foreign: 

Corpus  Christi,  TX;  fresh 
fruits;  cold  treatment; 
published  1-21-03 

COMMERCE  DEPARTMENT 
National  Oceanic  artd 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock;  published  1-22-03 
DEFENSE  DEPARTMENT 
Navy  Department 
Agency  regulations; 
amendments;  published  1- 
21-03 

ENVIRONMENTAL 
PROTECTION  AGENCY     , 

Air  programs: 

Stratospheric  ozone 
protection — 

Hydrochlorofluorocartx)ns 
(HCFCs);  production 
and  consumption 
control;  allowance 
system;  published  1-21- 
03 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  etc.: 

Missouri;  put))ished  11-22-02 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  published  11-20-02 
.     Kentucky;  published  11-19- 
02 
Missouri;  published  11-22-02 
Hazardous  waste  program 
authorizations: 


Georgia;  published  11-19-02 
Superfund  program: 
National  oil  and  hazardous 

substances  contingency 

plan — 

National  priorities  list 
update;  published  1-21- 
03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Various  States;  published  1- 
21-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
General  and  plastic  surgery 
devrces—  | 

At}sort)able  polydioxanone 
surgical  suture; 
reclassification  and 
codification;  published 
12-19-02 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Human  services: 
Arrangement  with  State, 
Territories,  or  other 
agencies  for  relief  of 
distress  and  social  welfare 
of  Indians;  CFR  pari 
removed;  published  12-19- 
02 

POSTAL  SERVICE 

Postage  meters: 
Manufacture  and  distribution; 
authorization;  published  1- 
21-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Honeywell;  published  12-16- 
02 

TREASURY  DEPARTMENT  * 
Internal  Revenue  Service 

Procedure  and  administration: 
Census  Bureau;  return 

information  disclosure; 

published  1-21-03 
Returns  and  return 

information  disclosure  by 

other  agencies;  published 

1-21-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  grown  in — 


Texas;  comments  due  by  1- 
27-03;  published  12-26-02 
[FR  02-32505] 

Raisins  produced  from  grapes 
grown  in — 

Califomia;  comments  due  tjy 
1-28-03;  published  11-29- 
02  [FR  02-30355] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Blood  and  tissue  collection 
at  slaughtering 
establishments;  comments 
due  by  1-27-03;  published 
11-27-02  [FR  02-30093] 

Exotic  Newcastle  disease; 

quarantine  area 

designations — 

Califomia;  comments  due 
by  1-27-03;  published 
11-26-02  [FR  02-29987] 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 

Food  Stamp  Program: 
Civil  rights  data  collection; 
comments  due  by  1-27- 
03;  published  11-27-02 
[FR  02-30112] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 

provisions — 

Bering  Sea  and  Aleutian 
Islands  king  and  tanner 
crabs;  fishing  capacity 
reduction  program; 
comments  due  by  1-27- 
03;  published  12-12-02 
[FR  02-31218] 
Magnuson-Stevens  Act 

provisions — 

Bering  Sea  and  Aleutian 
Islands  king  and  tanner 
crabs;  fishing  capacity 
reduction  program; 
correction;  comnrjents 
due  by  1-29-03; 
published  12-30-02  ^FR 
02-32744] 
Northeastern  United  States 

fisheries — 

Atlantic  sea  scallop; 
comments  due  by  1-31- 
03;  published  1-16-03 
[FR  03-01025] 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Privacy  Act;  implementation; 
comments  due  by  1-28-03; 
published  11-29-02  [FR  02- 
29812] 


DEFENSE  DEPARTMENT 

Privacy  Act;  implenientation; 
comments  due  by  1-28-03; 
published  11-29-02  [FR  02- 
29816] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  and  restricted 
areas: 
Charieston,  SC;  Naval 

Weapons  Statk>n; 

comments  due  by  1-27- 

03;  published  12-26-02 

[FR  02-32458] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Ozone;  1-hour  standard 
applicability;  stay  of 
authority;  comments 
due  by  1-27-03; 
published  12-27-02  [FR 
02-32577] 

Particulate  matter; 
comments  due  by  1-30- 
03;  published  12-31-02 
[FR  02-32384] 
Particulate  matter;, 
comments  due  by  1-30- 
03;  published  12-31-02 
[FR  02-32385] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  comments  due  by 
1-30-03;  published  12-31- 
02  [FR  02-31668] 
Kentucky;  comments  due  t)y 
1-29-03;  published  12-30- 
02  [FR  02-32777] 

North  Carolina;  comments 
due  by  1-27-03;  published 
12-27-02  [FR  02-32137] 
Solid  wastes: 
Hazardous  waste; 
identification  and  listing — 
Used  cathode  ray  tubes; 
Region  III  Mid-Atlantk: 
States;  exduskjn; 
:    comments  due  by  1-27- 
03;  published  12-26-02 
[FR  02-32547] 
Used  cattiode  ray  tulies; 
Region  III  Mid-Atlantk: 
States;  exclusion; 
comments  due  ty  1-27- 
03;  published  12-26-02 
[FR  02-32551] 
Water  pollution  control: 
National  Pollutant  Discharge 
Elimination  System — 
Cooling  water  intake 
structures  for  new 
facilities;  comments  due 
by  1-27-03;  put)lished 
12-26-02  [FR  02-32611] 
Natkxial  pollutant  discharge 
elimination  system — 
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Storm  water  discharges 
for  oil  arid  gas 
construction  activity  that 
disturtjs  one  to  five 
acres  of  land;  permit 
deadline;  comments  due 
by  1-29-03;  published 
12-30-02  (FR  02-32984] 
Water  pollution;  effluent 
guidefines  for  point  source 
categories: 

Concentrated  aquatic  animal 
production  facilities; 
comments  due  by  1-27- 
03;  published  12-2-02  [FR 
02-30466] 
Water  programs: 
Oil  pollution  prevention  and 
response;  non- 
transportation-related 
onsfiore  and  offshore 
facilities;  comments  due 
by  1-29-03;  published  1-9- 
03  [FR  03-00391] 
Water  quality  planning  and 
management  and  National 
PoHutant  Discharge 
Elimination  System 
program;  total  maximum 
daily  loads;  comments 
due  by  1-27-03;  published 
12-27-02  [FR  02-32582] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Universal  service 
contribution 

methodology;  comments 
due  by  1-29-03; 
published  12-30-02  [FR 
02-32926] 
Telephone  Consumer 
Protection  Act; 
implementation — 

Unsolicited  advertising; 
comments  due  by  1-31- 
03;  published  12-26-02 
[FR  02-32649] 
Practice  and  procedure: 

Competitive  martlet 
conditions  with  respect  to 
commercial  mobile 
services;  annual  report 
and  analysis;  comments 
due  by  1-27-03;  published 
1-7-03  [FR  03-00218] 
Ftadto  stations;  table  of 

assignrrients: 

Arizona  and  New  Mexico; 
comments  due  by  1-30- 
03;  published  12-24-02 
[FR  02-32293] 

Texas;  comments  due  by  1- 
30-03;  published  12-24-02 
[FR  02-32289] 

Wyoming  and  Colorado; 
comments  due  by  1-30- 
03;  published  1-13-03  [FR 
03-00533] 


FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitions: 
Leadership  PACs; 
comments  due  by  1-31- 
03;  published  12-26-02 
[FR  02-32451] 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 

Z): 

Official  staff  commentary; 
amendments;  comments 
due  by  1-27-03;  published 
12-6-02  [FR  02-30545] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Bull  trout;  Klamath  River 
and  Columbia  River 
distinct  population 
segments;  comments 
due  by  1-28-03; 
published  11-29-02  (FR 
02-29232] 
Plant  species  from  Oahu, 
HI;  comments  due  by 
1-27-03;  published  12- 
26-02  [FR  02-32522] 
Marine  mammals: 
Incidental  take  during        ^ 
specified  activities — 
Florida  manatees; 
watercraft  and 
watercraft  access 
facilities;  comments  due 
by  1-27-03;  published 
1-9-03  [FR  03-00357] 

INTERIOR  DEPARTMENT 
National  Park  Service 

Commercial  use 
authorizations;  issuance  and 
administration;  comments 
due  by  1-27-03;  published 
11-27-02  [FR  02-29783] 

INTERIOR  DEPARTMENT 
Surface  Minirtg  Reclamation 
and  Enforcement  Office 

Permanent  program  arxJ 
at>andor>ed  mine  larKl 
reclamation  plan 
submissions: 

Kansas;  comments  due  by 
1-31-03;  published  1-16- 
03  [FR  03-00974] 
JUSTICE  DEPARTMENT 
Immigration  artd 
Naturalization  Service 
Immigration: 
Mexican  and  Canadian 
borders;  bionr»etric  border 
crossing  identification 
cards  and  elimination  of 
non-biometric  BCCs; 
comments  due  by  1-31- 
03;  published  12-2-02  [FR 
02-30295] 


LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards, 
etc.: 

'   Standards  improvement 
project  (Phase  II); 
comments  due  by  1-30- 
03;  published  1-8-03  [FR 
03-00316] 

Safety  and  health  standards: 
Mechanical  power  presses; 
presence  sensing  device 
initiation;  comments  due 
by  1-27-03;  published  8- 
28-02  [FR  02-21834] 

LABOR  DEPARTMENT 
Workers'  Compensation 
Programs  Office 

Energy  Employees  , 

Occupational  Illness 

Compensation  Program  Act; 

Implementation: 

Lump-sum  payments  and 
medical  benefits  payments 
to  covered  DOE 
employees,  their  survivors, 
and  certain  vendors, 
contractors,  and 
subcontractors;  comments 
due  by  1-27-03;  published 
12-26-02  [FR  02-31841] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Prompt  corrective  action — 
Net  worth  restoration 
plans;  comments  due 
by  1-28-03;  published 
11-29-02  [FR  02-30089] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
New  York;  comments  due 
by  1-27-03;  published  12- 
27-02  [FR  02-32688] 

Ports  and  watenways  safety: 
Commencement  Bay, 
Tacoma,  WA;  Olympic 
View  superfund  cleanup 
site;  regulated  navigatkxi 
area;  comments  due  by 
1-31-03;  published  12-2- 
02  [FR  02-30435] 

TRANSPORTATION 
DEPARTMENT 

Airport  concessions; 

disadvantaged  business 

enterprises  partKipatk)n; 

comments  due  by  1-27-03; 

published  12-12-02  [FR  02- 

31338] 
Personnel: 

Board  for  Correctwn  of 
Coast  Guard  Military 
Records;  applicatran 
procedures  clarification, 
etc.;  comments  due  by  1- 
27-03;  published  12-11-02 
[FR  02-30933] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffk;  operating  and  flight 
rules,  etc.: 
Area  navigation  and 
miscellaneous 
amendments;  comments 
due  by  1-31-03;  published 
12-17-02  [FR  02-31150] 
Ainworthiness  directives: 
Alrtxjs;  comments  due  by  1- 
28-03;  published  1-3-03 
[FR  03-00028] 
McDonnell  Douglas; 
comments  due  by  1-27- 
03;  published  11-26-02 
[FR  02-29804] 
Rolls-Royce  pic;  comments 
due  by  1-31-03;  published 
12-2-02  [FR  02-30350] 
Rolls-Royce  (jte.;  comnients 
due  by  1-28-03;  published 
11-29-02  [FR  02-29001] 
SOCATA-Groupe 
Aerospatiale;  comments 
due  by  1-31-03;  published 
12-24-02  [FR  02-32336] 
Turtxxneca;  comments  due 
by  1-31-03;  published  12- 
2-02  [FR  02-30351] 
Twin  Commander  Aircraft 
Corp.;  comments  due  by 
1-31-03;  published  12-3- 
02  [FR  02-30496] 
Class  E  airspace;  comments 
due  by  1-27-03;  published 
12-12-02  [FR  02-31347] 
TRANSPORTATION 
DEPARTMENT 
Saint  Lawrence  Seaway 
Development  Corporation 
Seaway  regulatk>ns  and  rules: 
Automatic  Identification 
System  transponder; 
comments  due  by  1-27- 
03;  published  11-27-02 
[FR  02-30095] 
TREASURY  DEPARTMENT 
Rscal  Service 
Federal  claims  collection: 
Centralized  offset  of  Federal 
payments  to  collect 
nontax  debts  owed  to 
U.S.;  comments  due  by  1- 
27-03;  published  12-26-02 
[FR  02-32572] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put)(k:  bHls  from  the  current 
session  of  Congress  whrch 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Publk:  Laws 
Update  Servk:e)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 
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The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 


nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  11/P.L.  108-3 

National  Flood  Insurance 
Program  Reauthorization  Act 
of  2003  (Jan.  13,  2003;  117 
Stat.  7) 

Last  List  January  14,  2003 


Public  Laws  Electronic 
^totification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscritje,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 


with  #\e  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-matI  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


Titte 


Stock  Number 


Price       Revision  Date 


This  checklist,  prepared  by  the  Offk:e  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  reviskjn  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whk;h  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscriptkjn  to  all  revised  paper  volumes  is 

$1 195.00  domestk;,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-048-00001-1) 9.00        Jan.  1.  2002 

3  (1997  Compllotion 
and  Parts  100  and 

101)  (869-048-00002-0) 59.00      'Jan.  1,2002 

4  (869-048-00003-8) 9.00      « Jon.  1.  2002 


5  Parts: 

1-699  (869-048-00004-6) 57.00 

700-1199  (869-048-00005-4) 47.00 

1200-£nd.  6  (6 

Reserved)  (869-048-00006-2) 58.00 

7  Parts: 

1-26  (869-048-00001-1) 41.00 

27-52  (869-048-00008-9) 47.00 

53-209 (869-048-00009-7) 36.00 

210-299 (869-048-00010-1) 59.00 

300-399  (869-048-<XX)l  1-9) 42.00 

400-699 (869-048-00012-7) 57.00 

700-899 (869-048-00013-5) 54.00 

900-999  (869-048-00014-3) 58.00 

1000-1199  (869-048-00015-1) 25.00 

1200-1599  (869-048-00016-0) 58.00 

1600-1899  (869-048-00017-8) 61.00 

1900-1939  (869-048-00018-6) 29.00 

1940-1949  (869-048-00019-4)  53.00 

1950-1999  (869-048-00020-8) 47.00 

2000-£nd (869-048-00021-6) 46.00 


Jan.  1,2002 
Jan.  1,  2002 

Jan.  1,2002 


Jan.  1, 
Jan.  1, 
Jan.  1. 
Jan,  1, 
Jan.  1. 
Jon.  1, 
Jan,  1, 
Jan.  1, 
Jan.  1. 
Jan,  1. 
Jon.  1, 
Jan,  1, 
Jan,  1, 
Jan.  1. 
Jan.  1, 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


(869-048-00022-4) 58,00        Jan.  1.  2002 


8  

9  Parts: 

1-199  (869-048-00023-2) 58.00  Jan,  1.  2002 

200-End  ,.: ....(869-048-00024-1) 56.00  Jan.  1.  2002 

10  Parts: 

1-50     (869-048-00025-4) 58.00  Jan.  1.  2002 

51-199 (869-048-00026-7) 56.00  Jan.  1,  2002 

200-499 (869-048-00027-5) 44.00  Jan,  1.  2002 

50(Hnd  (869-048-00028-3) 58.00  Jon.  1,  2002 

11  .....(869-048-00029-1) 34.00  Jan.  1,  2002 

12  Parts: 

1-199  (869-048-00030-5) 30.00  Jon.  1.  2002 

200-219 (869-048-00031-3) 36.00  Jan.  1,  2002 

220-299 (869-048-00032-1) 58.00  Jan.  1.  2002 

300-499 (869-048-00033-0) 45.00  Jon.  1,  2002 

500-599 (869-048-00034-8) 42.00  Jan.  1,  2002 

600-End (869-048-00035-6) 61.00  Jan.  1,  2002 

13. .....(869-048-00036-4) 47.00  Jan.  1,  2002 


14  Parts: 

1-59       (869-048-00037-2) 60,00 

60-139 (869-O48-00038-1) 58.00 

140-199 (869-048-00039-9) 29.00 

200-1199 (869-048-00040-2) 47.00 

1200-£nd (869-048-00041-1) 41.00 

15  Parts: 

0-299  (869-048-00042-9) 37.00 

300-799 (869-048-00043-7) 58.00 

800-End  (869-048-00044-5) 40.00 

16  Parts: 

0-999     (869-048-00045-3) 47.00 

1000-£nd (869-048-00046-1) 57.00 

17  Parts: 

1-199  (869-048-O0048-8) 47,00 

200-239 (869-048-00049-6) 55.00 

240-£nd (869-048-00050-0) 59.M 

18  Parts: 

1-399      (869-048-00051-8)  59.00 

400-End  (869-048-00052-6) 24.00 

19  Parts: 

1-140    (869-048-00053-4) 57.00 

141-199 (869-O48-0OOS4-2) 56.00 

200-End  (869-048-00055-1)  ......  29.00 

20  Parts: 

1-399  (869-048-00056-9)  47.00 

400-499 (869-048-00057-7) 60.00 

500-End  (869-048-00058-5) 60.00 

21  Parts: 

1-99     (869-048-00059-3) 39.00 

100-169 (869-048-00060-7) 46.00 

170-199 (869-048-00061-5) 47.00 

200-299 (869-048-00062-3) 16.00 

300-499 (869-048-00063-1) 29,00 

500-599 (869-048-00064-0)  46.00 

600-799 (869-048-00065-8) 16,00 

800-1299  (869-048-00066-6) 56.00 

1300-End (869-048-00067-4) 22.00 

22  Parts: 

1-299  (869-048-00068-2) 59,00 

300-End  (869-048-00069-1) 43.00 

23  ;...  (869-048-O007O-4) 40,00 

24  Parts: 

0-199  (869-048-00071-2) 57.00 

200-499 (869-048-00072-1) 47.00 

500-699 (869-048-00073-9) 29.00 

700-1699  (869-048-00074-7) 58.00 

170O-End (869-048-00075-5) 29.00 

25  (869-048-00076-3)  68,00 

26  Parts: 

§§1,0-1-1.60  (869-048-00077-1) 45.00 

§§1.61-1.169 (869-048-00078-0) 58.00 

§§1,170-1,300 (869-048-00079-8) 55,00 

§§1.301-1.400  (869-048-00080-1) 44.00 

§§1.401-1.440  (869-048-00081-0)  60,00 

§§1,441-1.500  (869-048-00082-8)  47.00 

§§1,501-1,640 (869-048-00083-6) 44.00 

§§1.641-1.850  (869-048-00084-4)  57.00 

§§1,851-1.907  (869-048-00085-2) 57.00 

§§1.908-1.1000  (869-048-00086-1) 56,00 

§§1,1001-1.1400  (869-048-00087-9) 58.00 

§§1.1401-£nd  (869-048-00088-7) 61.00 

2-29  (869-048-00089-5) 57.00 

30-39  (869-048-00090-9)  39.00 

40-49    (869-048-00091-7) 26.00 

50-299 (869-048-00092-5) 38.00 

300-499 (869^)48-00093-3) 57.00 

500-599 (869-048-00094-1) 12.00 

600-End  (869-048-00095-0) 16.00 

27  Parts: 

1-199  (869-048-00096-8) 61.00 


Jan,  1,2002 
Jan.  1.  2002 
Jan.  1.2002 
Jan.  1.  2002 
Jon.  1,  2002 

Jan.  1.  2002 
Jan.  1,2002 
Jan.  1.2002 

Jan.  1,  2002 
Jan.  1,  2002 

Apr.  1,  2002 
Apr,  1,  2002 
Apr.  1,2002 

Apr,  1.  2002 
Apr.  1,2002 

Apr.  1,2002 
Apr.  1.  2002 
Apr.  1,  2002 

Apr.  1,  2002 
Apr,  1.  2002 
Apr.  1,2002 

Apr.  1,2002 
Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,  2002 
Apr.  1,  2002 
Apr.  1.  2002 
Apr,  1,  2002 
Apr,  1,2002 
Apr.  1,  2002 

Apr.  1,  2002 
Apr,  1  2002 

Apr,  1,2002 

Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,2002 
Apr,  1.2002 
Apr.  1,2002 

Apr,  1,2002 

Apr,  1.2002 
Apr.  1,  2002 
Apr,  1,2002 
Apr.  1,2002 
Apr.  1,  2002 
Apr,  1,2002 
*Apr.  1,  2002 
Apr,  1.2002 
Apr.  1.  2002 
Apr,  1,  2002 
Apr,  1,2002 
Apr.  1,2002 
Apr,  1,2002 
Apr,  1 ,  2002 
Apr.  1,2002 
Apr,  1,2002 
Apr.  1,  2002 
sApr.  1.2002 
Apr.  1.  2002 

Apr.  1,  2002 
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VI 1 


THIe 

200-End 


Stock  Number  Price 

(869-048-00097-6) 13.00 


Revision  Date 

Apr.  1,2002 


Title 


Stodc  Number 


Price      RcvisionOale 


28  Parts:  

0-42  (869-048-00098-4) 

43-end  (869-048-00099-2) 


58.00 
55.00 


29  Parts: 

0-99  (869-048-0010O-0) 45.00 

10(M99 (869-048-001 01-8) 21.00 

500-899 (869-048-00102-6) 58.00 

900-1899  (869-048-00103-4) 35.00 

1900-1910  (§§1900  to 

1910.999)  (869-048-00104-2) 58.00 

1910  (§§  1910.1000  to 

end)  (869-048-00105-1) 42.00 

1911-1925  (869-048-00106-9) 29.00 

1926 (869-048-00107-7) 47.00 

1927-^nd (869-048-00108-5) 59.00 

30  Parts: 

1-199  (869-048-00109-3) 56.00 

200-699 (869-048-001 10-7) 47.00 

70O-End  (869-048-00111-5) 56.00 

31  Parts: 

0-199  (869-048-00112-3)  .. 

200-End (869-048-00113-1)  .. 


35.00 
60.00 

32  Parts: 

1-39,  Vol.  r 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


1-190  (869-048-001 14-0) 

191-399 (869-048-001 15-8) 

400-629 (869-048-001 16-6) 

630-699 (869-048-00117-4) 

700-799 (869-048-00118-2) 


56.00 
60.00 
47.00 
37.00 
44.00 


800-End  (869-048-00119-1)  ......  46.00 

33  Parts: 

1-124  (869-048-00 120-4) 47.00 

125-199 (869-048-00121-2) 60.00 

200-End  (869-048-00122-1) 47.00 

34  PsrtSu 

1-299  ....'. (869-048-00123-9) 45.00 

300-399 (869-048-00124-7) 43.00 

400-End  (869-048-00125-5) 59.00 

35  U (869-048-00126-3) 10.00 

36  Parts 

1-199  (869-048-00127-1) 36.00 

200-299 (869-048-00 1 28-0) 35.00 

300-End  (869-048-00129-8) 58.00 


40  Parts: 

1-49  (869-048-00 134-4)  57.00 

50-51   (869-048-00135-2) 40.00 

52  (5201-52.1018)  (869-048-00136-1) 55.00 

52  (52.1019-End)  (869-048-00 137-9) 58.00 

53-59  (869-048-00138-7) 29.00 

60(60.1-End)  (869-048-00139-5) 56.00 

60  (Apps)  (869-048-00140-9) 51.00 

61-62  (869-048-00141-7) 38.00 

63  (63.1-63.599)  (869-048-00142-5) 56.00 

63  (63.600-63.1 199)  (869-048-00143-3) 46.00 

63  (63.1 200-End)  (869-048-00144-1) 61.00 

64-71   (869-048-00 145-0) 29.00 

72-80  (869-048-00146-8) 59.00 

81-85  (869-048-00147-6) 47.00 

86  (86. 1  -86.599-99)  (869-048-00 1 48-4) 52.00 

86  (86.600-1-End)  (869-048-00149-2) 47.00 

87-99  (869-048-00150-6) 57.00 


July 
July 

8July 
July 
July 
July 

July 

«July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

'July 

July 
July 
July 


37 (869-048-00130-1) 47.00        July 

38  Parts: 

0-17  (869-048-00131-0) 57.00 

18-End  (869-048-00132-8) 58.00 

39  (869-048-00133-6) 40.00 


July 
July 

July 

July 
July 
July 
July 
July 
July 

8July 
July 
July 
July 
July 
July 
July 
July 

8July 
July 
July 


,2002 
,2002 

,2002 
,2002 
,2002 
,2002 

,2002 

,2002 
,2002 
,2002 
,2002 

,2002 
,2002 
,2002 

,2002 
,2002 

,  1984 
.  1984 
,  1984 
,2002 
,2002 
,2002 
,2002 
,2002 
,2002 

,2002 
.2002 
,2002 

,2002 
,2002 
,2002 

,2002 

,2002 
,2002 
,2002 

,2(»2 

,2002 
,2002 

,2002 


.2002 
.2002 
,2002 
.2002 
,2002 
,2002 
.2002 
.2002 
.2002 
,2002 
.2002 
,2002 
,2002 
,2002 
,2002 
,2002 
,2002 


100-135 (869-048-0015M) 

136-149 (869-048-00 152-2) 

150-189 (869-048-00153-1) 

190-259 (869-048-00154-9) 

260-265 (869-048-00155-7) 

266-299 (869-048-00156-5) 

300-399 (869-048-00157-3) 

400-424 (869-048-00158-1) 

425-699 (869-048-00159-0) 

700-789 (869-048-00160-3) 

790-End  (869-048-00161-1) 


42.00 
58.00 
47.00 
37.00 
47.00 
47.00 
43.00 
54.00 
59.00 
58.00 
4500 


41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7 6.00 

8  4.50 

9  13.00 

10-17  ; 9.50 

18,  Vol.  I,  Ports  1-5  13.00 

18.  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-048-00162-0) 23.00 

101  (869-048-00163-8) 43.00 

102-200 (869-048-00164-6) 41.00 

201-End  (869-048-00165-4) 24.00 

42  ParU: 

1-399  (869-048-00166-2)  .. 

400-429 (869-048-00167-1)  .. 

430-End  (869-048-00168-9)  .. 


56.00 
59.00 
61.00 


43  Parts: 

1-999  (869-048-00169-7) 47.00 

1000-end  (869-048-00170-1) 59.00 

44  .'...(869-048-00171-9) 47.00 

45  Parts: 

1-199 (869-048-00172-7) 57.00 

200-499 (869-048-00173-5)  31.00 

500-1199 (869-048-00174-3) 47.00 

1200-End (869-048-00175-1) 57.00 

46  Parts: 

1-40 (869-048-00176-0)  44.00 

41-69  (869-048-00177-8) 37.00 

70-89  (869-048-00178-6)  14.00 

•90-139  .(869-048-00179-4) 42.00 

140-155 (869-048-00180-8)  .'.....  24.00 

156-165 (869-048-00181-6) 31.00 

166-199 (869-048-00182-4)  44.00 

200-499  .". (869-048-00183-2) 37.00 

500-End  (869-048-00184-1) 24.00 

47  Parts: 

0-19  ,.  (869-048-00185-9) 57.00 

20-39  (869-048-00186-7) 45.00 

•40-69 (869-048-00187-5) 36.00 

•70-79 (869-048-00188-3) 58.00 

•80-End  (869-048-00189-1) 57.00 

48  Chapters: 

•1  (Ports  1-51) (869-048-00190-5) 59.00 

1  (Ports  52-99)  (869-044-00 191 -8) 45.00 

2  (Ports  201-299) .(869-048-00 192-1) 53.00 

3-6  (869-048-00 193-0)  30.00 

•7-14 (869-048-00 194-8)  47.00 

15-28  ..■: (869-044-00195-1) 53.00 

29-End (869-048-00196-4) 38.00 

49  PdrtS! 

1-99  .'. (869-048-00197-2)  56.00 

100-185 (869-044-00198-5)  60.00 

186-199 (869-048-00199-9)  18.00 

200-399 (869-044-00200-1)  60.00 

400-999 (869-044-0020 1-9) 58.00 

1000-1199  (869-048-00202-2) 25.00 


July  1.2002 
July  1.2002 
July  1.2002 
July  1.200^ 
July  1.  2002 
July  1.  2002 
July  1.2002 
July  1.2002 
July  1.2002 
July  1.2002 
July  1.2002 

July  1.  1984 
July  1.  1984 
July  I.  1984 
July  1.  1984 
July  1.  1984 
July  1.  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1.2002 
July  1.2002 
July  1.  2002 
July  1,  2002 

Oct.  1,2002 
Oct.  1.2002 
Oct.  1.2002 


Oct.  1.2002 
Oct.  1.2002 

Oct.  1.  2002 


Oct.  1.  2002 

»Oct.  1,  2002 

Oct.  1.  2002 

Oct.  1.  2002 

Oct.  1.2002 
Oct.  1.2002 
Oct.  1.2002 
Oct.  1.  2002 
»Oct.  1.2002 
»Oct.  1,2002 
Oct.  1,2002 
Oct.  1.2002 
Oct.  1.2002 

Oct.  1.2002 
Oct.  1.  2002 
Oct.  1.  2002 
Oct.  1,2002 
Oct,  1,2002 


Oct, 
Oct,  1. 


2002 
2001 
Oct,  1.2002 
Oct.  1.2002 
Oct,  1,2002 
Oct,  1,2001 
'Oct,  1,2002 

Oct,  1,2002 
Oct,  1,2001 
Oct,  1,2002 
Oct,  1,2001 
Oct,  1  2001 
Oct  1.2002 


Vlll 
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stock  Number  Pries       Revision  Date 

.  (869-04S-00203-1) 30.00        Oc?.  I,  2002 


THie 

1200-£nd 

50  Parts: 

1-199  (869-044-00204-3) 63.00  Ocf.  1, 2001 

200-599      (869-048-00206-5) 38.00  Oct.  1,  2002 

600-End    (869-044-00206-0)  ......  55.00  Oct.  1,  2001 


Jon.  1,2002 
2001 


2000 
2000 
2000 
1999 


CFR  Index  and  Findings 
Aids (869-048-00047-0) 59.00 

Connplete  2001  CFRset .1,195.00 

Microlictie  CFR  Edition. 

Subscription  (mailed  OS  issued)  ....: 298.00 

Individual  copies 2.00 

Connpiete  set  (one-time  mailing) 290.00 

Complete  set  (one-time  mailing) 247.00 

'  Becouse  Title  3  is  on  annual  cornpitation,  this  volume  and  aN  pfevious  volumes 
should  be  retained  as  a  petmonenf  reference  source. 

2The  July  1,  1985  edition  o«  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  fuH  text  of  the  Defense  Acquisition  Regulations 
in  Pats  1-39.  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  pats. 

3The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
fa  Chopters  1  to  49  inclusive.  Fa  the  full  text  of  procurement  regulations 
in  Chapters  I  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chopters. 

«No  amendments  to  this  volume  v»ere  promulgated  during  the  period  Januay 
1,  2001,  through  Januay  I,  2002.  The  CFR  volume  issued  as  of  Jonuanr  1, 
2001  should  be  retained. 

sNo  oniendments  to  this  volume  v»ere  promulgated  <*jring  the  period  April 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

*Mo  amendments  to  this  volume  were  promulgated  A«ing  the  period  April 
1,  2001,  through  Apri  1,  2002.  The  CFR  volume  issued  as  of  Apr»  1,  2001  should 
beretair)ed. 

'No  amendments  to  this  volume  were  promuigated  cfcjring  the  period  July 
.1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  Jiily  1,  2000  should 
be  ffttoioftd 

•No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1.  2001,  through  July  1,  2002.  The  CFR  volume  issued  as  of  July  1,  2001  should 
be  retained. 

»No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  2001,  through  October  1,  2002.  The  CFR  volume  issued  as  of  October  1, 
2001  should  be  retained. 
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Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Plione  vour  orders  (202)  512-1800 


I I  Y  hjj,  please  enter  ____  one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  .so  I  can 

keep  up  to  date  on  Presidential  activities. 
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Superintendent  of  Documents.  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  wiUi  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  tiie  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 
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The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  addrcss/atteniion  line 
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.  Price  includes  reguiar  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
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I    I    I    I    I  Thank  you  for 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7640  of  January  15,  2003 
Religious  Freedom  Day,  2003 

« 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year  on  January  16,  we  celebrate  Religious  Freedom  Day  in  commemora- 
tion of  the  passage  of  the  Virginia  Statute  for  Religious  Freedom  by  the 
Virginia  General  Assembly,  which  occurred  on  this  day  in  1786.  Drafted 
by  Thomas  Jefferson,  this  historic  law  provided  the  inspiration  and  the 
framework  for  the  religious  freedom  clauses  in  the  First  Amendment  to 
the  United  States  Constitution. 

The  religious  freedom  provisions  of  our  Constitution — the  Establishment 
Clause  and  the  Free  Exercise  Clause — open  the  first  of  the  ten  amendments 
that  make  up  the  Bill  of  Rights.  Because  the  Framers  placed  the  guarantee 
of  religious  freedom  before  other  cherished  rights,  religious  liberty  in  America 
is  often  called  the  first  freedom.  The  right  to  have  religious  beliefs  and 
to  freely  practice  such  beliefs  are  among  the  most  fundamental  freedoms 
we  possess.  James  Madison  once  said  that  "the  Religion  then  of  every 
man  must  be  left  to  the  conviction  and  conscience  of  every  man;  and 
it  is  the  right  of  every  man  to  exercise  it  as  these  may  dictate.  This  right 
is  in  its  nature  an  unalienable  right." 

Our  pounding  Fathers  recognized  that  religious  freedom  is  a  right  we  must 
protect  with  great  vigilance.  We  must  continue  our  efforts  to  uphold  justice 
and  tolerance  and  to  oppose  prejudice;  and  we'  must  be  resolved  to  countering 
any  means  that  infringe  on  religious  freedom. 

Religious  faith  has  inspired  many  of  our -fellow  citizens  to  help  build  a 
better  Nation.  In  America  today,  people  of  faith  continue  to  wage  a  deter- 
mined campaign  to  meet  needs  and  fight  suffering.  Through  the  efforts 
of  the  White  House  Office  of  Faith-Based  and  Community  Initiatives,  my 
Administration  has  been  working  to  ensure  that  faith-inspired  organizations 
do  not  face  discrimination  simply  because  of  their  religious  orientation. 
I  recently  signed  an  Executive  Order  to  ensure  equal  treatment  for  faith- 
based  charities  that  are  offering  hope  to  those  in  need. 

As  we  celebrate  the  freedom  of  faith  in  America,  we  also  recognize  that 
there  are  many  people  around  the  world  who  do  not  e~njoy  such  freedoms. 
The  right  to  believe  and  express  one's  beliefs  in  words  and  practice  is 
a  right  that  should  belong  to  all  people.  Through  the  Department  of  State's 
Office  of  International  Religious  Freedom,  my  Administration  has  been  work- 
ing to  call  attention  to  religious  persecution  and  to  encourage  our  allies, 
friends,  and  trading  partners  to  provide  and  protect  this  fundamental  human 
right  for  all  people  around  the  world.  By  working  together  to  secure  religious 
freedom  around  the  world,  we  can  create  a  better  future  for  people  of 
all  faiths. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  January  16,  2003,  as 
Religious  Freedom  Day.  I  encourage  all  Americans  to  reflect  on  the  great 
blessing  of  religious  freedom  and  to  endeavor  to  preserve  this  freedom 
for  future  generations,  and  to  commemorate  this  day  through  appropriate 
events  and  activities  in  homes,  schools,  and  places  of  worship. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  January,  in  the  year  of  om  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Parts  104  and  110 

[Notice  2003-2] 

BCRA  Technical  Corrections 

agency:  Federal  Election  Commission. 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  The  Commission  published 
technical  amendments  to  its  regulations 
on  December  26,  2002,  entitled  "BCRA 
Technical  Amendments."  These 
amendments  became  effective  upon 
publication.  However,  some  of  the 
amendments  changed  regulations  that 
were  promulgated  but  had  not  become 
effective  as  of  December  26,  2002,  and 
therefore  could  not  take  effect.  Thus,  the 
Commission  is  re-promulgating  the 
technical  amendments  that  did  not  take 
effect  with  the  original  BRCA  technical 
amendments.  Further  information  is 
provided  in  the  supplementary 
information  that  follows. 

EFFECTIVE  DATES:  The  effective  date  for 
the  revisions  to  11  CFR  104.3(d)(1), 
introductory  text,  is  December  31,  2002. 
The  effective  date  for  revisions  to  11 
CFR  110.19(e)  is  January  1,  2003. 


FOR  FURTHER  INF0RMATK3N  CONTACT:  Mai 
T.  Dinh,  Acting  Assistant  General 
Counsel,  999  E  Street,  NW.,  Washington 
DC,  20463,  (202)  694-1650  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  promulgated  a  series  of 
regulations  to  implement  the  Bipartisan 
Campaign  Reform  Act  of  2002 
("BCRA"),  Public  Law  107-155, 116 
Stat.  81  (March  27,  2002).'  As  part  of 
that  effort,  the  Commission  recently 
published  technical  amendments  to  its 
regulations  to  correct  obsolete  citations 
and  typographical  errors.  See  BCRA 
Technical  Amendments  Final  Rule,  67 
FR  78679  (Dec.  26.  2002).  While  these 
technical  amendments  became  effective 
on  December  26,  2002,  the  final  rule 
amended  sections  that  had  been 
promulgated  but  had  not  yet  been  made 
effective  as  of  that  date.  The  affected 
sections  are  11  CFR  104.3(d)(1)  and 
110.19(e).  Additionally,  the  changes  to 
the  amendments  to  11  CFR  113.1(g)(5) 
and  (6),  and  114.10(e)  that  were  part  of 
the  BCRA  Technical  Amendments  Final 
Rule  will  not  be  made  because  they  are 
no  longer  necessary.^  Therefore,  the 
Commission  is  publishing  and 
establishing  the  correct  effective  dates 
for  the  revisions  to  11  CFR  104.3(d)(1) 
and  110.19(e)  in  this  final  rule. 

Because  the  amendments  published 
herein  are  merely  technical  and 
nonsubstantive,  they  are  not  a 
substantive  rule  requiring  notice  and 
comment  imder  Administrative 
Procediu-e  Act,  5  U.S.C.  553.  Under  the 
"good  cause"  exception  in  5  U.S.C. 
553(b){B)  and  553(d)(3),  these  technical 
amendments  do  not  need  to  wait  the  30 
days  after  publication  in  the  Federal 
Register  to  become  effective.  Rather,  the 
effective  date  for  the  revisions  to  11  CFR 


104.3(d)(1)  is  December  31,  2002;  and 
the  effective  date  for  11  CFR  110.19(e) 
is  January  1,  2003. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  6G5(b)  (Regulatory  Flexibility 
Act) 

This  final  rule  does  not  have  a       --,^ 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  in  this  final  rule  are 
all  technical  and  nonsubstantive  in 
nature  and  do  not  have  any  economic 
impact  on  any  entity  subject  to  the 
underlying  regulations. 

List  of  Subjects 

11  CFR  Part  104 

Campaign  funds.  Political  committees 
and  parties.  Reporting  and 
recordkeeping  requirements. 

11  CFR  Part  110 

Campaign  funds.  Political  committees 
and  parties. 

For  the  reasons  set  out  in  the 
preamble,  subchapters  A  of  chapter  1  of 
title  11  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  104— REPORTS  BY  POLITICAL 
COMMITTEES  (2  U.S.C.  434) 

1.  The  authority  citation  for  part  104 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(1),  431(8),  431(9), 
432(i).  434,  438(a)(8)  and  (b),  and  439a. 

§104.3    [Amended] 

2.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
citation  indicated  in  the  middle  column, 
and  replace  it  with  the  citation 
indicated  in  the  right  column: 


Section 

Remove 

Add 

104.3(d)(1),  introductory  text  

100.7(b)(11)  

100.82(a)  through  (d). 
100.142(a)  through  (d). 

104.3(d)(1),  introductory  text  

100.8(b)(12)  

'  See  the  following  rulemakings:  Final  Rules  on 
Prohibited  and  Excessive  Contributions:  Non- 
Federal  Funds  or  Soft,  67  FR  49064  (July  29,  2002); 
Final  Rules  on  Reorganization  of  Regulations  on 
Contributions  and  Expenditures,  67  FR  50582  (Aug. 
5.  2002);  Final  Rules  on  Corrdinated  and 
Independent  expenditures,  67  FR  (Jan.  3,  2003); 


Final  Rules  on  Electioneering  Communications,  67 
FR  65212  (October  23,  2002);  Final  Rules  on 
Contribution  Limitations  and  Prohibitions,  67  FR 
69928  (Nov.  19,  2002). 

2  The  appropriate  changes  to  11  CFR  113.1(g)(S) 
and  (6),  and  114.10(e)(2)  have  already  been  made 


as  part  of  the  Final  Rules  on  Disclaimers. 
Fraudulent  Solicitation,  Civil  Penalties,  and 
Personal  Use  of  Campaign  Funds,  67  FR  76962, 
76979  (Dec.  13,  2002),  and  Final  Rules  on 
Electioneering  Communications,  67  FR  at  65212. 
respectively. 
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PART  1ia-C0NTRIBUTI0N  AND 
EXPENDITURE  UMITATIONS  AND 
PROHIBITIONS 

3.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 


Section 


110.19(e)  paragraph  heading 
110.19(e)  


Authority:  2  U.S.C.  431(8).  431(9), 
432(c)(2).  437d,  438(a)(8),  441a.  441b.  441d, 
441e.  441f.  441g,  441h  and  441k.. 

§110.19    [Amended] 

4.  In  the  table  below,  for  each  section 
indicated  in  the  l«ft  column,  remove  the 


citation  or  phrase  indicated  in  the 
middle  column,  and  replace  it  with  the 
citation  or  phrase  indicated  in  the  right 
column: 


Remove 


maintain,  finance 
maintain,  finance 


Add 


finance,  maintain, 
finance,  maintain. 


Dated:  January  14,  2003. 
Ellen  L.  Weintraub, 

Chair,  Federal  Election  Commission. 

[FR  Doc.  03-1184  Filed  1-21-03:  8:45  am] 

BILLING  CODE  671 5-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14CFRPart39 

[Docket  No.  2000-CE-80-AD;  Amendment 
39-1 301«;  AD  2003-02-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  65, 90,  99, 100,  200, 
and  300  Series,  and  Model  2000 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  rule^ 

SU»«MARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  65,  90,  99,  100, 
200,  and  300  series,  and  Model  2000 
airplanes.  This  AD  requires  you  to 
install  new  exterior  operating 
instruction  placards  for  the  airstair  door 
and  emergency  exits.  This  AD  is  the 
result  of  Raytheon  improving  the 
visibility  and  xmderstandability  of  the 
door  operating  instruction  placards. 
This  was  done  as  a  result  of  difficulty 
opening  the  emergency  exits  of  a  similar 
type  design  airplane.  The  actions 
specified  by  this  AD  are  intended  to 
assure  that  clear  and  complete  operating 
instructions  are  visible  for  opening  the 
airstair  door  and  emergency  exits.  If  the 
operating  instructions  are  not  visible  or 
understandable,  this  could  result  in  the 
inability  to  open  the  airstair  door  or 
emergency  exits  during  an  emergency 
situation. 

DATES:  This  AD  becomes  effective  on 
March  7,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  March  7,  2003. 


ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  9709  E. 
Central,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  view  this  information  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-CE-80-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  E.  Potter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Wichita, 
Kansas  67209;  telephone:  (316)  946- 
4124;  facsimile:  (316)  946-^407. 

SUPPLEMENTARY  INFORMATION: 


Discussion 

What  events  have  caused  this  AD? 
FAA  believes  that  the  instructions  for 
opening  the  airstair  door  and  emergency 
exits  are  either  not  visible  or  not  easy 
to  understand  on  Raytheon  65,  90,  99, 
100.  200,  and  300  series,  and  Model 
2000  airplanes.  This  is  based  on  an 
accident  that  resulted  in  the  issuance  of 
AD  97-04-02.  AD  97-04-02  was  later 
superseded  by  AD  98-21-20  to 
incorporate  more  visible  and 
understandable  instructions. 

What  is  the  potential  impact  if  FAA 
took  no  action?  If  the  exterior  door 
operating  instruction  placards  are  not 
visible  or  understandable,  this  could 
result  in  the  inability  to  open  the  airstair 
door  or  emergency  exits  during  an 
emergency  situation. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain 
Raytheon  65,  90,  99, 100,  200,  and  300 
series,  and  Model  2000  airplanes.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  August  9,  2002 
(67  FR  51791).  The  NPRM  proposed  to 
require  you  to  install  new  exterior 


operating  instruction  placards  for  the 
airstair  door  and  emergency  exits. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  The  following  presents  the 
comments  received  on  the  proposal  and 
FAA's  response  to  each  comment: 

Conunent  Issue  No.  1:  AD  Is  Unjustified 

What  is  the  commenter's  concern? 
The  commenter  believes  that  in  the 
accident  that  resulted  in  the  earlier  ADs, 
the  damage  to  the  airplane  prevented 
the  doors  fi'om  opening.  Therefore,  the 
commenter  believes  that  if  the  new 
placards  had  been  present  in  this 
situation,  they  still  would  not  have 
prevented  injuries  or  loss  of  life.  We 
infer  that  the  commenter  wants  the 
NPRM  withdrawn  based  on  no 
compelling  evidence  that  the  presence 
of  the  placards  addresses  the  unsafe 
condition. 

What  Is  FAA's  response  to  the 
concern?  We  do  not  concur.  In  an 
emergency  situation,  exiting  the 
airplane  is  of  the  utmost  importance, 
especially  if  the  postcrash  scenario 
includes  a  cabin  fire.  The  cabin  crew 
and/or  passengers  may  become 
incapacitated.  Therefore,  the  exterior 
emergency  exit  door  operating 
instructions  must  be  extremely  clear 
and  complete  so  that  any  person  will  be 
able  to  open  the  exit  door. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

Comment  Issue  No.  2:  Placards  Are  Not 
Durable 

What  is  the  commenter's  concern? 
The  commenter  states  that  the  placards 
supplied  by  Raytheon  do  not  adhere  to 
the  airplane  surface  properly.  The 
placards  often  begin  to  peel-off  either  in 
flight  or  while  washing  the  airplane.  We 
infer  that  the  commenter  wants  the 
NPRM  withdrawn  because  the  placards 
will  eventually  come  off  on  their  own. 

What  is  FAA's  response  to  the 
concern?  We  are  aware  that  durability 
and  adherence  of  the  placards  to  the 
airplane  surface  may  be  a  problem. 
However,  it  is  not  a  valid  reason  for 
withdrawing  the  NPRM.  The  owners/ 


operators  of  the  affected  airplanes  may 
choose  to  apply  one  or  two  coats  of  clear 
coating  to  seal  the  edges  of  the  placard. 
We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

Comment  Issue  No.  3:  Placards  Degrade 
the  Airplane's  Appearance 

What  is  the  commenter's  concern? 
The  conimenter  states  that  the  affected 
airplanes  are  chiefly  used  in  private, 
charter,  and  corporate  service  where 
appearance  is  especially  important  to 
the  owners/operators.  The  commenter 
states  that  the  placards  are  out  of 
proportion  to  the  size  of  the  airplanes, 
look  very  ugly,  and  the  contrasting 
colors  of  the  placards  cause  a  problem 
because  of  stripe  locations  on  the 
airplane's  paint  job.  We  infer  that  the 


commenter  wants  the  NPRM  withdrawn 
because  the  placards  degrade  the 
airplane's  appearance. 

What  is  FAA  's  response  to  the 
concern?  We  understand  that 
appearance  of  the  aircraft  is  a  key 
element  for  owners/operators.  However, 
cosmetic  issues  cannot  be  given  higher 
priority  than  addressing  the  unsafe 
condition  and  exiting  the  airplane  in  an 
emergency  situation. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  conunent. 

FAA's  Detemiination 

What  is  FAA 's  final  determination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 


public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 

— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
3,587  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  modification: 


Latmr  cost 


2  workhours  x  $60  per  hour  =  $120 


Parts  cost 


Approximately  $190  per  airplane 


Total  cost  per  airplane 


$120 +  $190  =  $310 


Total  cost  on  U.S.  operatoi:s 


$310x3,587  =  $1,111,970. 


The  manufactiu^r  will  provide 
warranty  credit  for  labor  and  parts  to  the 
extent  noted  under  MANPOWER  and 
MATERIAL  in  Raytheon  Mandatory 
Service  Bulletin  SB  52-3096,  Rev.  1, 
Revised:  Jime,  2002. 

Compliance  Time  of  This  AD 

What  is  the  compliance  time  of  this 
AD?  The  compliance  time  of  this  AD  is 
"within  the  next  200  hoiu-s  time-in- 
service  (TIS)  after  the  effective  date  of 
this  AD  or  witliin  the  next  12  months 
after  the  effective  date  of  this  AD, 
whichever  occurs  first." 

Why  is  the  compliance  time  of  this  AD 
presented  in  both  hours  TIS  and 
calendar  time?  The  unsafe  condition  on 
these  airplanes  is  not  a  result  of  the 
number  of  times  the  airplane  is 
operated.  Airplane  operation  varies 
among  operators.  For  example,  one 
operator  may  operate  the  airplane  50 
hours  TIS  in  3  months  while  it  may  take 
another  operator  12  months  or  more  to 
accumulate  50  hours  TIS.  For  this 
reason,  the  FAA  has  determined  that  the 
compliance  time  of  this  AD  should  be 
specified  in  both  hoius  time-in-service 
(TIS)  and  calendar  time  in  order  to 
assiu-e  this  condition  is  not  allowed  to 
go  uncorrected  over  time. 


Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2003-02-03    Raytheon  Aircraft  Company: 

Amendment  39-1.3019;  Docket  No. 

2000-CE-80-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 


(1)  65-90,  65-A90,  B90,  C90,  and  C90A  „. 

(2)65-A90-1  (U-21A) 

(3)  65-A90-1  (U-21G)  

(4)  65-A90-2  (RU-21B)  : 

(5)  65-A90-3  (RU-21C)  [ 

(6)  65-A90^  (RU-21E) 

(7DE90  .<,. 

(8)  F90 


Serial  Nos. 


U-l  through  LJ-1530. 
LM-1  through  LM-125. 
LM-126  through  LM-1 41. 
LS-1  through  LS-3. 
LT-1  and  LT-2. 
LU-1  through  LU-16.' 
LW-1  through  LW-347. 
LA-2  through  LA-236. 
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Model 


9)  H90  (T-44A)  

10)  99,  99A,  A99A,  899,  and  C99 

11)  lOOandAlOO 

12)  A100  (U-21F)  

13)  A100-1  (U-21J)  „.. 

14)  A200  (C-12A)  and  (C-12C)  ... 

15)  A200C  (UC-12B)  

16)  A200CT  (C-12D) 

17)  A200CT  (C-12F)  

18)  A200CT  (FWC-12D)  

19)  A200CT  (RC-12D)  

20)  A200CT  (RC-12G)  

21)  A200CT  (RC-12H)  

22)  A200CT  (RC-12K)  

23)  A200CT  (RC-12P)  

24)  A200CT  (RC-12Q)  

25)  B100  

26)  200  and  B200  


27)  200C  and  B200C 
;28)  B200C  (C-12F)  .. 


29)  B200C  (C-12R)  

30)  B200C  (UC-12F) 

31)  B200C  (UC-12M)  .... 

32)  200CT  and  B200CT 

33)  200T  and  B200T  

34)300  

35)  B300  

36)  B300C  

37)  2000 


Serial  Nos. 


LL-1  through  LL-61.  . 

U-1  through  U-239. 

B-1  through  B-94  and  B-100  through  B-247. 

B-95  through  B-99. 

BB-3  through  BB-5. 

BC-1  through  BC-75  and  BD-1  through  BD-30. 

BJ-1  through  BJ-66. 

BP-1 ,  BP-22,  and  BP-24  through  BP-51 . 

BP-52  through  BP-63. 

BP-7  through  BP-1 1. 

GR-1  through  GR-12. 

FG-1  through  FC-3. 

GR-1 4  through  GR-1 9.  __ 

FE-1  through  FE-9. 

FE-25  through  FE-31,  FE-33,  and  FE-35. 

FE-32,  FE-34,  and  FE-36. 

BE-1  through  BE-137. 

BB-2,  BB-6  through  BB-1313,  BB-1315  through  BB-1384,  and  BB- 

1389  through  BB-1 662. 
BL-1  through  BL-72,  and  BL-124  through  BL-140. 
BL-73  through  BL-112,  BL-1 18  through  BL-1 23,  and  BP-64  through 

BP-71 . 
BW-1  through  BW-29.  | 

BU-1  through  BU-10.  ' 

BV-1  through  BV-10. 
Bfi-^  through  BN-4. 
BT-1  through  BT-38,  and  BB-1 31 4. 
FA-1  through  FA-230,  and  FF-1  through  FF-19. 
FL-1  through  FL-252. 
FM-1  through  FM-9,  and  FN-1 . 
NC-4  through  NC-53. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 


to  assure  that  clear  and  complete  operating 
instructions  are  visible  for  opening  the 
airstair  door  and  emergency  exits.  If  the 
operating  instructions  are  not  visible  or 
understandable,  this  could  result  in  the 
inability  to  open  the  airstair  door  or 


Actions 


Modify  the  exterior  door  operating 
procedures  by  Incorporating  the 
applicable  kit  as  specified  in  the 
service  bulletin. 


Compliance 


Within  the  next  200  hours  time-in-sen/ice  (TIS)  after 
March  7,  2003  (the  effective  date  of  this  AD)  or 
within  the  next  12  calendar  months  after  the  ef- 
fective date  of  this  AD,  whichever  occurs  first. 


emergency  exits  during  an  emergency 
situation. 

(d)  What  actions  must  1  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Procedures 


In  accordance  with  the  applicable  kit  instructions  as 
specified  in  the  Accomplishment  Instmctions  sec- 
tion in  Raytheon  Mandatory  Service  Bulletin  SB 
52-3096,  Rev.  1,  Revised;  June,  2002.  Use 
Paragraph  (7)  of  the  Accomplishment  Instructions 
section  in  Raytheon  Mandatory  Service  Bulletin 
SB  52-3096,  Rev.  1 ,  Revised.  June,  2002,  to  ac- 
complish this  action  on  the  Model  2000  airplanes. 


(e)  Can  I  comply  with  this  AD  in  any  other 
wav?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 


compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Mr.  Steven  E.  Potter, 
Aerospace  Engineer,  Wichita  Aircraft 
Certification  Office,  FAA,  1801  Airport  Road, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4124;  facsimile: 
(316)  946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 


21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Raytheon  Mandatory  Service  Bulletin  SB  52- 
3096,  Rev.  1,  Revised:  June,  2002,  including 
Accomplishment  Kit  Nos.  101^080-1,  101- 
4310-1,  101-4310-3,  90-4119-1,  and  99- 
4032-1.  The  Director  of  the  Federal  Register 
approved  this  incorporation  by  reference 
under  5  U.S.C.  552(a)  and  1  CFR  part  51.  You 
may  get  copies  from  Raytheon  Aircraft 
Company,  9709  E.  Central,  Wichita,  Kansas 
67201-0085;  telephone:  (800)  429-5372  or 
(316)  676-3140.  You  may  view  copies  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
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Register.  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  March  7.  2003. 

Issued  in  Kansas  City,  Missouri,  on  January 
8,  2003. 

Dorenda  D.  Baker, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  03-676  Filed  1-21-03;  8:45  am] 

aUING  CODE  4910-13-U 


DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  02-ASO-27] 

Establishment  of  Class  D  Airspace; 
Shaw  AFB,  SC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
D  airspace  at  Shaw  AFB,  SC.  Shaw 
Radar  Approach  Control  (RAPCON)  is 
closed  daily  from  0330  UTC  to  1100 
UTC.  Shaw  AFB  Airport  Traffic  Control 
Tower  (ATCT)  is  open  continuously. 
Therefore,  when  the  RAPCON  is  closed 
Class  D  airspace  must  be  established  for 
the  ATCT.  Class  D  siuface  area  airspace 
is  required  when  the  control  tower  is 
open  to  contain  Standard  Instrument 
Approach  Procedures  (SIAPs)  and  other 
Instrument  Flight  Rules  (IFR)  operations 
at  the  airport.  This  action  establishes 
Class  D  airspace  extending  upward  from 
the  surface  to  and  including  2,700  feet 
MSL  within  a  4.4-mile  radius  of  the 
airport. 

EFFECTIVE  DATE:  0901  UTC,  March  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  PO  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5627. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  2,  2002.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  establishing  Class  D  airspace 
at  Shaw  AFB.  SC.  (67  FR  71507).  Class 
D  airspace  designations  for  airspace 
areas  extending  upward  from  the 
surface  of  the  earth  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9K. 
dated  August  30.  2002,  and  effective 
September  16,  2002.  which  is 


incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  D  airspace  at 
Shaw  AFB.  SC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation,  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Afrspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ASOSCD    Shaw  AFB.  SC  [New] 

Shaw  AFB,  SC 

(Lat.  33°58'23'  N,  long.  80°28'22'  W) 
That  airspace  extending  upward  from  the' 
surface  to  and  including  2.700  feet  MSL 
within  a  4.4-mile  radius  of  the  Shaw  AFB, 
excluding  that  airspace  contained  within 
Restricted  Area  R-6002  when  it  is  in  use. 
This  Class  D  airspace  area  is  effective  during 
the  specific  days  and  times  established  in 
advance  by  a  Notice  to  Airmen^  The  effective 
days  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
*         *         *         »         * 

Issued  in  College  Park,  GA,  on  January  7, 
2003. 

Walter  R.  Cochran, 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  03-1315  Filed  1-21-03;  8:45  am] 

BHUNG  CODE  4010-13-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2575 
RIN  1210-AA95 

Final  Rule  Relating  to  Adjustment  of 
Civil  Monetary  Penalties 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Final  rule. 

—  ■- 

SUMMARY:  This  document  contains  a 
fmal  rule  that  adjusts  the  civil  monetary 
penalties  imder  title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  (ERISA),  pursuant  to  the 
requirements  of  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (1990  Act),  as  amended  by  the 
Debt  Collection  Improvement  Act  of 
1996  (Act).  The  Act  amended  the  1990 
Act  to  require  generally  the  adjustment 
of  civil  monetary  penalties  for  inflation 
no  later  than  180  days  after  the 
enactment  of  the  Act,  and  at  least  once 
every  four  years  thereafter,  in 
accordance  with  the  guideline^ 
specified  in  the  1990  Act.  as  amended. 
The  final  rule  affects  employee  benefit 
plans,  plan  administrators,  plan 
sponsors,  fiduciaries  of  employee 
benefit  plans,  plan  participants  and 
beneficiaries,  and  other  persons  subject 
to  the  civil  monetary  penalties  under 
title  I  of  ERISA. 

DATES:  This  final  rule  is  effective  on 
March  24,  2003.  and  applies  only  to 
violations  occurring  after  March  24, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
A.  Raps.  Office  of  Regulations  and 
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Interpretations,  Pension  and  Welfare 
Benefits  Administration,  (202)  219- 
8515.  This  is  not  a  toll  fi^e  number. 

SUPPLEMENTARY  INFORMATION:  Section 
31001{s)  of  the  Debt  Collection 
Improvement  Act  of  1996  (Act),  Pub.  L. 
104-134,  110  Stat.  1321-373,  amended 
section  4  of  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990  (1990 
Act),  Pub.  L.  101-410,  104  Stat.  890,  to 
require,  with  certain  exceptions,  by  a 
regulation  published  in  the  Federal 
Register,  that  each  civil  monetary 
penalty  (CMP)  be  adjusted  once  every 
four  years  in  accordance  with  guidelines 
specified  in  the  amendment.  The  Act 
specifies  that  any  such  increase  in  a 
CMP  shall  apply  only  to  violations  that 
occur  after  the  date  the  increase  takes 
effect.  The  term  "civil  monetary 
penalty"  is  defined  in  the  1990  Act  to 
mean  any  penalty,  fine  or  other  sanction 
that  is  for  a  specific  monetary  amount 
as  provided  by  Federal  law;  or  has  a 
maximum  amount  provided  for  by 


Federal  law;  and  is  assessed  or  enforced 
by  an  agency  pursuant  to  Federal  law; 
and  is  assessed  or  enforced  piu-suant  to 
an  administrative  proceeding  or  a  civil 
action  in  the  Federal  courts. 

Only  CMPs  that  are  specified  by 
statute  or  regulation  in  dollar  cunounts 
are  adjusted  under  the  1990  Act,  as 
amended.  CMPs  that  are  specified  as 
percentages  are  not  adjusted.  The  first 
adjustment  to  the  CMPs  under  title  I  of 
ERISA  was  published  in  the  Federal 
Register  on  July  29,  1997  (62  FR  40696), 
for  incorporation  into  subpart  E  of  part 
2570  of  chapter  XXV  of  title  29  of  the 
Code  of  Federal  Regulations  (CFR). 
These  regulatory  provisions  were 
redesignated  and  transferred  to  subpart 
A  of  part  2575  of  chapter  XXV  of  title 
29  of  the  CFR  on  August  3, 1999.  See 
64  FR  42246. 

The  table  set  forth  below,  entitled 
"hiflation  Adjustment  of  Civil  Monetary 
Penalties  Under  Title  I  of  ERISA— 2003" 
(table)  contains  a  list  of  civil  penalties 
under  title  I  of  ERISA  for  which  a 


determination  must  be  made  as  to 
whether  an  inflation  adjustment  is 
mandated  by  the  1990  Act,  as  amended. 
The  statutory  citations  for  each  of  the 
CMPs  under  title  I  of  ERISA  that  are 
subject  to  adjustment  are  set  forth  in    ■ 
columns  (A)  and  (B)  of  the  table,  i 
Column  (C)  briefly  describes  the  nature 
of  the  violations  associated  with  these 
citations.  Column  (D)  of  the  table 
indicates  the  dollar  amoimt  of  each 
CMP  to  be  adjusted,  and  column  (E)  sets 
forth  the  year  that  each  penalty  was 
established  by  law  or  last  adjusted. 
Columns  (F),  (G),  (H),  (I),  and  (J)  contain 
the  intermediate  results  of  applying  the 
series  of  steps  mandated  by  the  1990 
Act,  as  amended.  Reference  should  be 
made  to  column  (K)  of  the  table  to 
determine  the  effect  of  the  dollar 
amounts  of  the  final  penalty 
adjustments  by  the  rule  contained  in 
this  document  pursuant  to  the 
requirements  of  the  1990  Act,  as 
amended. 


Inflation  Adjustment  of  Civil  Monetary  Penalties  Under  Title  I  of  ERISA— 2003 


(A) 

(B) 

(e) 

(D) 
Penalty 

(E) 

Year 

Penalty 

Last  Set 

(F) 
CPI-U  for 

(G) 

Penalty 

After  Raw 

(H) 
Unrounded 

(1) 
Round 

(J) 

Rounded 

(K) 

New 

Penalty 

ERISA  Title  1 

Nature  of 

Amount  to 

Col.  E 

Adjustment 

Penalty 

to  the 

Penalty 

Amount  = 

US.  Code  Citation 

Section 

Violation 

be 
Adjusted 

or 
Adjusted 

year 

=  Col.  D  X 

(538.9VCOI 

F) 

Increase 

Nearest 

Increase 

Col.  (D)  + 
Col.  (J)- 

29  U.S.C.  1059(b) 

209(b)  

Failure  to  furnish 

$11  per 

1997 

4802 

12.34 

1.34 

$10 

$0 

$11  per 
em- 

or nuaintain 

em- 

records. 

ployee. 

ployee. 

29  use 

502(c)(1)(A)  

Failure  to  notify 

Up  to 

1997 

480.2 

123.45 

13.45 

100 

0 

Up  to 
$110  a 
day. 

1132(c)(1)(A). 

plan  partici- 

$110 a 

__ 

pants  of  group 

day. 

' 

- 

tiealtti  plan 
benefits  under 

« 

COBRA 

. 

Failure  to  notify 

Up  to 

1997 

4802 

123.45 

13.45 

100 

0 

Up  to 
$l10a 
day. 

participants  and 

$110  3 

beneficiaries  of 

day. 

asset  transfer. 

29  use 

502(c)(1)(B)  ...~ 

Refusal  to  provide 

Up  to 

1997 

480.2 

123.45 

13.45 

100 

0 

Up  to 
$110a 
day. 

1132(c)(1)(B). 

required  infor- 

$110 a 

^ 

mation  in  a 

day. 

timely  manner. 

29  use. 

502(c)(2)  

Failure  or  refusal 

Up  to 

1997 

480.2 

1,234.46 

134.46 

1,000 

0 

Up  to 
$1,100  a 
day. 

1132(c)(2). 

to  file  an  annual 

$1,100  a 

report. 

day. 

29  use. 

502(c)(3)  

Failure  to  notify 

Up  to 

1997 

480.2 

123.45 

13.45 

100 

0 

Up  to 
$110  a 
day. 

1132(c)(3). 

certain  partici- 

$110 a 

1 

pants  and 

day. 

beneficiaries  of 

a  failure  to 

meet  minimum 

1 

funding  require- 

ments. 

Failure  to  notify 

Up  to 

1997 

480.2 

123.45 

13.45 

100 

0 

Up  to 
$110  a 
day. 

certain  persons 

$110  a 

of  a  transfer  of 

day 

i 

excess  pension 

-  assets  to  fiealtfi 

account. 

'  The  section  502(c)(7)  civil  penalty,  that  was 
added  to  title  I  of  ERISA  by  the  Sarbanes-Oxley  Act 
of  2002  (Pub.  L.  107-204,  116  Stat.  745),  is  not 
included  in  the  Table.  Under  this  provision,  the 
Secretary  may  assess  a  civil  penalty  of  up  to  $100 


a  day  from  the  date  of  the  plan  administrator's 
failure  or  refusal  to  provide  notice  to  a  participant 
or  beneficiary  in  accordance  with  EfUSA  section 
lOl(i).  The  methodology  of  the  1990  Act,  as 
amended,  could  not  result  in  a  cost-of-living 


adjustment  for  CMPs  enacted  in  2002,  for  purposes 
of  this  final  rule,  by  virtue  of  how  the  adjustment 
is  calculated.  See  the  discussion  followihg  the  table, 
including  footnote  2. 
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Inflation  Adjustment  of  Civil  Monetary  Penalties  Under  Title  I  of  ERISA— 2003— Contirvued 


(A) 
US.  Code  Citation 


(B) 

ERISA  Title  I 

Section 


(C) 
Nature  of 
Violation 


(D) 

Penalty 

Amount  to 

t>e 
Adjusted 


(E) 

Year 

Penalty 

Last  Set 

or 
Adjusted 


(F) 

CPI-U  for 

Col  E 

year 


(G) 
Penalty 
After  Raw 
Adjustment 
=  Col  D  X 
(538.9VCOI 
F) 


(H) 

Unrounded 

Penalty 

Increase 


(I)     ■ 
Round 
tottie 
t4earest 


(J) 
Rounded 
Penalty 
Iffcrease 


(K) 

t4ew 

Penalty 

Amount  = 

Col.  (D)  + 

Col  (J) 


29  U.S.C. 
in  32(c)(5). 


29  use. 
1132(c)(6). 


502(c)(5) 


502(c)(6) 


Failure  or  refusal 
to  file  informa- 
tion required 
under  section 
101(g). 

Failure  to  fumisf) 
documents 
under  section 
104(a)(6)  upon 
request. 


Up  to 
$1,000  a 
day. 


Up  to 
$100  a 
day. 


But  not 
>$1,000 
per  re- 
quest. 


1996 


1997 


1997 


469.5 


480.2 


4802 


1.147.82 


112.22 


1,122.24 


147.82 


12.22 


122.24 


100 


10 


100 


100 


10 


100 


Up  to 
$1.100a 
day 


Up  to 
$ii0a 
day. 


But  not 
>$1,100 
per  re- 
quest. 


iThe  value  of  tfie  CPI-U  average  for  all  U.S.  cities  in  June  2002  using  19617  as  tfie  base  year  was  538  9 


Specifically,  the  1990  Act,  as 
amended,  provides  that  the  required 
inflation  adjustment  shall  be 
determined  by  increasing  the  maximum 
CMP  amount  or  the  range  of  maximum 
and  minimum  CMP  amounts,  as 
applicable,  for  each  CMP  by  a  cost-of- 
living  adjustment  (COLA).  The  term 
"cost-of-living  adjustment"  is  defined  in 
the  Act  as  the  percentage  for  each  CMP 
by  which  the  Consumer  Price  Index 
(CPI)  for  the  month  of  Jime  of  the 
calendar  year  preceding  the  adjustment 
exceeds  the  CPI  for  the  month  of  Jiuie 
of  the  calendar  year  in  which  the 
amount  of  such  CMP  was  last  set  or 
adjusted  by  law.  The  term  "Consiuner 
Price  Index"  is  defined  in  the  1990  Act, 
as  amended,  to  mean  the  Consumer 
Price  Index  for  All-Urban  Consiuners 
published  by  the  U.S.  Department  of 
Labor. 

Accordingly,  to  calculate  the  COLA  it 
is  necessary  to  divide  the  CPI  for  June 
of  the  calendar  year  preceding  the 
adjustment  ^  by  the  CPI  for  June  of  the 
calendar  year  in  which  the  CMP  was 
last  set  by  law  or  adjusted  for  inflation. 
In  order  to  calculate  the  raw  inflation 
adjustment,  it  is  necessary  to  multiply 
the  penalty  amount  to  be  adjusted  by 
the  relevcmt  COLA.  See  column  (G)  of 
the  table.  The  subtraction  of  the  penalty 
amount  to  be  adjusted  from  this  product 
yields  the  unrounded  penalty  increase. 
See  column  (H)  of  the  table. 


'  The  Pension  and  Welfare  Benefits 
Administration  has  determined  for  purposes  of  title 
I  of  ERISA  that  the  year  of  adjustment  is  the  year 
during  which  the  applicability  date  of  the  final  rule 
first  applies.  Because  the  applicability  date  applies 
to  violations  occurring  after  March  24,  2003,  the 
year  of  adjustment  is  2003.  Accordingly,  the  CPI  for 
June  2002  (i.e.,  the  CPI  for  the  year  prior  to  the 
adjustment)  is  used  for  this  calculation  and  its 
value  is  538.9  using  the  1967-year  as  the  base  year. 


Section  5  of  the  1990  Act,  as 
amended,  sets  forth  the  maimer  in 
which  inflation  adjustments  must  be 
rounded.  Specifically,  any  increase  in 
the  maximum  CMP  or  the  range  of 
maximum  and  minimum  CMPs,  as 
applicable,  must  be  rounded  to  the 
nearest: 

(1)  Multiple  of  $10  in  the  case  of 
penalties  less  than  or  equal  to  $100; 

(2)  Multiple  of  $100  in  the  case  of 
penalties  greater  than  $100  but  less  than 
or  equal  to  $1,000; 

(3)  Multiple  of  $1,000  in  the 'case  of 
penalties  greater  than  $1,000  but  less 
than  or  equal  to  $10,000; 

(4)  Muhiple  of  $5,000  in  the  case  of 
penalties  greater  than  $10,000  but  less 
than  or  equal  to  $100,000; 

(5)  Multiple  of  $10,000  in  the  case  of 
penalties  greater  than  $100,000  but  less 
than  or  equal  to  $200,000;  and 

(6)  Multiple  of  $25,000  in  the  case  of 
penalties  greater  than  $200,000. 

These  amounts  are  determined  for 
each  penalty  according  to  these  rules 
and  appear  in  colunm  (I)  of  the  table. 

Once  the  penalty  increase  has  been 
rounded  in  accordance  with  the 
procediu'es  set  forth  in  the  1990  Act,  as 
amended  (see  column  (J)  of  the  table) 
the  rounded  increase  must  be  added  to 
the  penalty  to  be  adjusted  to  determine 
the  revised  penalty  amounts.  See 
colvunn  (K)  of  the  table. 

Upon  application  of  the  COLA  rules 
previously  described,  and  as  reflected  in 
the  table  set  forth  above,  the  following 
CMPs  under  title  I  of  ERISA  are  affected: 

(1)  The  CMP  of  up  to  $1 ,000  a  day  set 
by  ERISA  section  502(c)(5)  for  the 
failure  or  refusal  on  the  part  of  a  person 
to  file  the  information  required  to  be 
filed  pursuant  to  ERISA  section  101(g) 
is  adjusted  to  $1,100  a  day;  and 

(2)  The  CMP  of  up  to  $100  a  day  but 
in  no  event  in  excess  of  $1,000  per 


request  set  by  ERISA  section  502(c)(6) 
for  the  failure  on  the  part  of  the  plan 
administrator  to  furnish  the  material 
requested  by  the  Secretary  under  ERISA 
section  104(a)(6)  is  adjusted  to  $110  a 
day  but  in  no  event  in  excess  of  $1,100 
per  request.  3 

In  view  of  the  foregoing,  the  final  rule 
contained  in  this  document  amends 
subpart  A  of  part  2575  ("Adjustment  of 
Civil  Penalties  under  ERISA  Tide  I")  of 
title  29  of  the  Code  of  Federal 
Regulations  (CFR)  by  adding  the  two 
new  regulations  on  the  adjustment  for 
inflation  of  the  civil  monetary  penalties 
discussed  above. 

Notice  and  Public  Comment 

As  a  general  matter,  the 
Administrative  Procedure  Act  (APA) 
requires  rulemakings  to  be  published  in 
the  Federal  Register  and  also  mandates 
that  an  opportunity  for  comments  be 
provided  when  an  agency  promulgates 
regulations.  Section  553(b)(3)(B)  of  the 
APA  exempts  certain  rules  or  agency 
procedures  from  the  notice  and 
comment  requirements  when  an  agency 
finds  for  good  cause  that  notice  and 
public  comment  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  The  Department  finds  for  good 
cause  that  notice  and  comment  on  the 
two  CMP  adjustments  is  unnecessary 
pursuant  to  section  553(b)(3)(B)  of  the 
APA.  The  Department,  in  this  final  rule 
is  merely  implementing  the  specific 
statutory  methodology,  prescribed  by 


'  The  first  adjustment  under  the  Act.  as  amended, 
to  any  CMP  may  not  exceed  10  percent  of  the 
penalty  being  adjusted.  This  is  the  first  COLA 
adjustment  to  the  section  502(c)(5)  and  502(c)(6) 
CMPs  and  the  adjustment  to  each  CMP  does  not 
exceed  the  statutorv  cap.  Section  502(c)(5)  was 
added  to  title  I  of  ERISA  by  the  Health  Insurance 
Portability  and  Accountability  Act  of  1996.  and 
section  502(c)(6)  was  added  to  title  I  of  ERISA  by 
the  Taxpayer  Relief  Act  of  1997. 
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the  1990  Act,  as  amended,  to  determine 
whether  the  CMPs  under  title  I  of  ERISA 
must  be  adjusted  for  inflation.  The 
Department  did  not  exercise  discretion 
as  to  the  calculation  of  the  CMP 
adjustments  and  the  final  rule  involves 
minor  technical  amendments  to  part 
2575  of  title  29  of  the  CFR  for  only  tw^o 
CMPs.  Accordingly,  the  regulation  is 
being  published  as  a  final  rule. 

Executive  Order  12866 

Under  Executive  Order  12866,  the 
Department  must  determine  whether  a 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
action"  as  an  action  that  is  likely  to 
resuh  in  a  rule:  (1)  Having  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
Piusuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
action  is  not  "significant"  and  therefore 
is  not  subject  to  review  by  OMB. 

As  required  by  the  Act  for  each  civil 
monetary  penalty,  the  Department  has 
applied  the  relevant  COLA  to  the 
penalty  amount  to  be  adjusted,  rounded 
the  penalty  increase  as  prescribed  under 
the  1990  Act,  and  added  the  increase  to 
the  unadjusted  penalty  to  determine 
changes,  if  any,  in  the  penalty  amounts. 
The  recalculation  resulted  in  a  small 
penalty  increase  of  10  percent  to  the 
penalty  amounts  contained  in  sections 
502(c)(5)  and  502(c)(6)  of  ERISA.  No 
other  adjustments  are  required  for  civil 
penalties  under  ERISA  as  a  result  of  the 
recalculation.  The  amendments 
implement  the  statutory  adjustment 
required  by  the  1990  Act,  as  amended, 
and  having  no  impact  that  is  separate 
from  that  of  the  statutory  provisions,  are 
not  "significant"  under  Executive  Order 
12866. 


Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]  (RFA)  requires  each 
Federal  agency  to  perform  a  regulatory 
flexibility  analysis  for  all  rules  subject 
to  the  notice  and  comment  requirements 
of  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C  551  et  seq.) 
unless  the  head  of  the  agency  certifies 
that  the  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
organizations,  and  governmental 
jurisdictions. 

Because  this  rule  is  being  issued  as  a 
final  rule  without  notice  and  comment 
under  the  provision  of  section 
553(b)(3)(B)  of  the  APA,  the  RFA  does 
not  apply  and  the  Department  is  not 
required  to  either  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  or 
conduct  a  regulatory  flexibility  analysis. 
The  Department  does  not  anticipate  that 
this  final  rule  will  impose  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  is  expected  to  have 
no  impact  that  is  separate  from  the 
statutory  adjustment  required  by  the 
1990  Act,  as  amended. 

Paperwork  Reduction  Act 

This  rule  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  because  it  does  not  contain  a 
"collection  of  information"  as  defined 
in  44  U.S.C.  3502(3). 

Congressional  Review  Act 

The  final  rule  is  subject  to  the 
provisions  of  the  Congressional  Review 
Act  (5  U.S.C.  801  et  seq.)  and  will  be 
transmitted  to  Congress  and  the 
Controller  General  for  review.  The  final 
rule  is  not  a  "major  rule"  as  that  term 
is  defined  in  5  U.S.C.  804  because  it  is 
not  likely  to  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million 
or  more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

HJnfiinded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  as  well  as  Executive  Order 
12875,  this  rule  does  not  include  any 
Federal  mandate  that  may  result  in 
expenditures  by  State,  local,  or  tribal 


governments,  and  does  not  impose  an 
annual  burden  exceeding  $100  million 
on  the  private  sector. 

Executive  Order  13132 

The  Department  has  reviewed  this 
regulation  in  accordance  with  Executive 
Order  13132  regarding  federalism,  and 
has  determined  that  it  does  not  have 
"federalism  implications."  The  rule 
does  not  have  substantial  direct  effects 
on  the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Section 
514  of  ERISA  provides,  with  certain 
specifically  enumerated  exceptions  not 
applicable  here,  that  the  provisions  of 
titles  I  and  FV  of  ERISA  supersede  any 
and  all  laws  of  the  States  as  they  relate 
to  any  employee  benefit  plan  covered 
under  ERISA. ' 

Statutory  Authority 

This  regulation  is  adopted  pursuant  to 
the  authority  contained  in  the  Federal 
Civil  Penalties  Inflation  Adjustment  Act 
of  1990  (Pub.  L.  101-410,  104  Stat.  890, 
28  U.S.C.  2461  note),  as  amended  by  the 
Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134,  title  III.  section 
31001(s),  110  Stat.  1321-373),  and  the 
authority  contained  in  sections  502(c) 
and  505  of  ERISA,  29  U.S.C.  1132(c)  and 
1135. 

List  of  Subjects  in  29  CFR  Part  2575 

Administrative  practice  and 
procedure,  Employee  benefit  plans. 
Employee  Retirement  Income  Security 
Act,  Penalties,  Pensions,  Pension  and 
Welfare  Benefits  Administration. 

Final  Rule 

In  view  of  the  foregoing,  subpart  A  of 
part  2575  of  chapter  XXV  of  title  29  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  2575-{AMENDED] 

1.  The  authority  citation  for  part  2575 
is  revised  to  read  as  follows: 

Authority:  Pub.  L.  101-410.  104  Stat.  890 
(28  U.S.C.  2461  note),  as  amended  by  section 
31001(s)  of  Pub.  L.  104-134.  110  Stat.  1321- 
373;  29  U.S.C.  1059(b),  1132(c)  and  1135; 
Secretary  of  Labor  Order  No.  1-87. 

2.  Amend  part  2575  by  revising 
§  2575.100  and  adding  in  the 
appropriate  place  §§  2575.502c-5  and 
2575.502C-6  to  read  as  follows: 

§2575.100    In  general. 

Section  31001(s)  of  the  Debt 
Collection  Improvement  Act  of  1996 
(the  Act,  Public  Uw  104-134, 110  Stat. 
1321-373)  amended  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (the  1990  Act,  Pubhc  Law  101- 


410, 104  Stat.  890)  to  require  generally 
that  the  head  of  each  Federal  agency 
adjust  the  civil  monetary  penalties 
subject  to  its  jurisdiction  for  inflation 
within  180  days  after  enactment  of  the 
Act  and  at  least  once  every  four  years 
thereafter. 

§  2S75.502C-5    Adjusted  civil  penalty  under 
section  502(cK5). 

In  accordance  with  the  requirements 
of  the  1990  Act,  as  amended,  the 
maximimi  amount  of  the  civil  monetary 
penalty  established  by  section  502(c)(5) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
(ERISA),  is  hereby  increased  from 
$1,000  a  day  to  $1,100  a  day.  This 
adjusted  penalty  applies  only  to 
violations  occurring  after  March  24, 
2003. 

§  2575.502C-6    Adjusted  civil  penalty  under 
section  502(cK6). 

In  accordance  with  the  requirements 
of  the  1990  Act,  as  amended,  the 
maximum  amount  of  the  civil  monetary 
penalty  established  by  section  502(c)(6) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
(ERISA),  is  hereby  increased  from  $100 
a  day  but  in  no  event  in  excess  of  $1,000 
per  request  to  $110  a  day  but  in  no 
event  in  excess  of  $1,100  per  request. 
This  adjusted  penalty  applies  only  to 
violations  occurring  after  March  24, 
2003. 

Signed  in  Washington,  DC,  this  15th  day  of 
January,  2003. 
Ann  L.  Combs, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration,  Department  of 
Labor. 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  18 

RIN  1219-AA98  (Phase  10) 

Alternate  Locking  Devices  for  Plug  and 
Receptacle-Type  Connectors  on 
Mobile  Battery-powered  Machines 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  MSHA  is  revising  and 
updating  the  existing  regulation  by 
allowing  the  optional  use  of  alternative 
locking  devices  for  plugs  and 
receptacles  to  secure  battery  plugs  to 
receptacles.  The  rule  eliminates  the 


need  to  file  petitions  for  modification  to 
use  this  alternative  means  of  securing 
battery  plugs  to  receptacles. 
MSHA  is  using  direct  final 
rulemaking  for  this  action  because  the 
Agency  expects  that  there  will  be  no 
significant  adverse  comments  on  the 
rule.  Elsewhere  in  this  issue  of  the 
Federal  Register,  MSHA  is  publishing  a 
companion  proposed  rule  under 
MSHA's  usiial  procedure  for  notice  and 
comment  rulemaking  to  provide  a 
procedural  framework  to  finalize  the 
rule  in  the  event  the  Agency  receives 
significant  adverse  comments  and 
withdraws  this  direct  final  rule.  The 
companion  proposed  rule  and  this 
direct  final  rule  are  substantively 
identical. 

DATES:  This  direct  final  rule  is  effective 
March  10,  2003,  unless  we  receive 
significant  adverse  comments  by 
Februaiy  21,  2003.  If  we  receive  such 
comments,  we  will  publish  a  timely 
withdrawal  of  this  direct  final  rule  and 
proceed  with  notice  and  comment 
rulemaking. 

ADDRESSES:  Comments  must  be  clearly 
identified  as  such  and  transmitted  either 
electronically  to  comments@msha.gov, 
by  facsimile  to  (202)  693-9441,  or  by 
regular  mail  or  hand  delivery  to  MSHA, 
Office  of  Standards,  Regulations,  and 
Variances,  1100  Wilson  Blvd.,  Room 
2313,  Arlington,  Virginia  22209-3939. 
You  may  contact  MSHA  with  any 
format  questions.  Comments  are  posted 
for  public  viewing  at  http:// 
www.msha.gov/currentcomments.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W.  Nichols,  Jr.,  Director;  Office 
of  Standards,  Regulations,  and 
Variances,  MSHA;  phone:  (202)  693- 
9442;  facsimile:  (202)  693-9441;  E-mail: 
nichoIs-marvin@msha.gov.  You  can 
view  comments  filed  on  this  rulemaking 
at  http://www.msha.gov/ 
currentcomments.htm. 

SUPPLEMENTARY  INFORMATION: 
I.  Direct  Final  Rules 

Concurrent  with  this  direct  final  rule, 
we  also  are  publishing  a  separate, 
identical  proposed  rule  in  the  Proposed 
Rule  section  of  this  Federal  Register. 
This  duplicate  proposed  rule  will  speed 
notice  and  comment  rulemaking  under 
§  553  of  the  Administrative  Procedure 
Act  should  we  have  to  withdraw  this 
direct  final  rule.  All  interested  parties 
should  comment  at  this  time  because  we 
will  not  initiate  an  additional  comment 
period. 

MSHA  has  determined  that  the 
subject  of  this  rulemaking  is  suitable  for 
a  direct  final  rule.  The  Agency  believes 
the  actions  taken  are  noncontroversial 


and  therefore  does  not  anticipate 
receiving  any  significant  adverse 
comments.  If  MSHA  does  not  receive 
significant  adverse  comments  on  or 
before  February  21,  2003,  the  Agency 
will  publish  a  notice  in  the  Federal 
Register  no  later  than  March  10,  2003, 
confirming  the  effective  date  of  the 
direct  final  rule. 

For  purposes  of  this  direct  final 
rulemaking,  a  significant  adverse 
comment  is  one  that  explains  why  the 
rule  would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  why  it  would 
be  ineffective  or  unacceptable  without  a 
change.  In  determining  whether  a 
significant  adverse  comment 
necessitates  withdrawal  of  this  direct 
final  rule,  MSHA  will  consider  whether 
the  comment  raises  an  issue  serious 
enough  to  warrant  a  substantive 
response  in  a  notice  and  comment 
process.  A  comment  recommending  an 
addition  to  the  rule  will  not  be 
considered  a  significant  adverse 
conunent  unless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  addition.  If  significant 
adverse  comments  are  received,  the 
Agency  will  publish  a  notice  of 
significant  adverse  comments  in  the 
Federal  Register  withdrawing  this 
direct  final  rule  no  later  than  March  10, 
2003. 

In  the  event  the  direct  final  rule  is 
withdrawn  because  of  significant 
adverse  comments,  the  Agency  can 
proceed  with  the  rulemaking  by     r-^_^ 
addressing  the  comments  received  and 
publishing  a  final  rule.  The  comment 
period  for  the  proposed  rule  runs 
concurrently  with  that  of  the  direct  final 
rule.  Any  comments  received  under  the 
companion  proposed  rule  will  be 
treated  as  comments  regarding  the  direct 
final  rule.  Likewise,  significant  adverse 
comments  submitted  to  the  direct  final 
rule  will  be  considered  as  comments  to 
the  companion  proposed  rule.  The 
Agency  will  consider  such  comments  in 
developing  a  subsequent  final  rule. 

II.  Background  Information 

Currently,  under  §  18.41  of  Title  30. 
Code  of  Federal  Regulations,  MSHA  sets 
forth  design  and  construction 
requirements  for  plug  and  receptacle- 
type  connectors  used  with  permissible 
electric  equipment  approved  under  part 
18.  These  technical  requirements  were 
last  revised  in  March  of  1968,  which 
represented  the  latest  advances  in 
battery  connector  technology  considered 
appropriate  for  use  on  mining 
equipment  at  that  time. 

Over  the  past  thirty  years,  there  have 
been  technological  improvements  to  the 
methods  used  for  securing  battery  plugs 
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to  receptacles.  Since  the  provisions  of 
existing  section  18.41(f)  do  not  reflect 
the  latest  state-of-the-art  technology, 
mine  operators  file  petitions  for 
modification  under  Section  101(c)  of  the 
Mine  Act  to  take  advantage  of  the 
technological  advancements.  Since 
1980,  there  have  been  approximately 
300  petitions  filed  and  granted  under 
Section  101(c)  requesting  modification 
to  30  CFR  75.503  (Permissible  electric 
face  equipment;  maintenance)  and 
18.41(f)  (Plug  and  receptacle-type 
connectors)  to  allow  the  use  of  alternate 
locking  devices.  The  means  of  seciuing 
battery  connectors  permitted  under  this 
direct  final  rule  allows  for  the  use  of 
padlocks  and  other  equally  effective 
mechanical  devices  that  preclude  the 
inadvertent  separation  of  the  battery 
plug  from  the  receptacle. 

In  some  operations,  mine  operators 
encountered  difficulties  with  padlocks 
in  both  normal  and  emergency 
situations.  The  use  of  padlocks  requires 
the  maintenance  of  keys  by  authorized 
personnel.  Due  to  the  nature  of  mining 
operations,  padlocks  may  be  filled  with 
mining  debris,  rendering  them  difficult 
or  impossible  to  open  with  a  key. 
Padlock  keys  can  be  misplaced,  broken, 
or  bent  and  may  become  unusable.  This 
can  go  unnoticed  by  the  operator  until 
an  emergency  occiu's,  when  the  key  may 
be  unavailable  or  unusable.  The  removal 
of  a  padlock  to  permit  the  disconnection 
of  a  battery  plug  in  an  emergency 
situation,  such  as  a  battery  fire,  requires 
a  longer  period  of  time  and  greater  effort 
than  the  removal  of  any  of  the  other 
locking  devices  permitted  in  this  direct 
final  rule.  However,  where  keys  are 
accessible  and  padlocks  are  relatively 
free  from  accumulation  of  dust, 
padlocks  have  proven  to  be  effective. 

In  1987,  to  address  the  problems 
encountered  with  the  use  of  padlocks, 
MSHA  issued  a  policy  allowing  use  of 
an  alternative  to  padlocks.  This  policy 
permits  the  use  of  a  device  that  is 
captive  and  requires  a  special  tool  to 
disengage  cUid  allow  separation  of  the 
connector.  A  device  is  captive  when  a 
mechanical  connection  is  made 
permanent  by  a  locking  device  that  is 
confined  in  its  mounting  location  in  a 
manner  where,  once  installed,  it  cannot 
be  inadvertently  removed.  The 
mechanical  connection  can  only  be 
made  non- permanent  by  direct  and 
intervening  action  using  a  special  tool. 
A  special  tool  is  one  that  is  not  normally 
carried  by  miners  and  is  used  to  ensure 
that  constant  pressure  is  maintained  to 
prevent  inadvertent  separation  of  the 
plug  from  the  receptacle. 

Since  1980,  mine  operators  have  also 
been  granted  permission,  through  the 
petition  for  modification  process,  to  use 


a  spring-loaded  locking  device.  MSHA 
determined  that  spring-loaded  locking 
devices  provide  at  least  the  same 
measure  of  protection  as  padlocks  and 
captive  locking  devices.  These  devices 
maintain  constant  pressure  on  the 
threaded  ring  or  equivalent  mechanical 
fastening  to  prevent  the  plug  from 
accidentally  disengaging  from  the 
receptacle. 

For  both  alternate  locking  devices,  the 
captive  locking  device  and  the  spring 
loaded  locking  device,  a  warning  tag  is 
also  required  to  alert  the  user  that  the 
connector  must  not  be  disengaged  under 
load.  Withdrawal  of  a  battery  plug  from 
the  receptacle  while  the  machine  is 
energized  (i.e.,  under  load)  can  create 
incendive  arcing  and  sparking  that 
could  result  in  a  personal  injury, 
explosion,  or  fire.  The  requirement  for 
the  warning  tag,  along  with  part  48  new 
task  training  requirements,  provide  for 
appropriate  hazard  recognition  when 
using  alternative  locking  devices. 
MSHA  is  unaware  of  any  adverse 
incidents  involving  alternate  locking 
devices. 

By  issuing  this  direct  final  rule, 
MSHA  is  responding  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12866  that  agencies  review  their 
regulations  to  determine  their 
effectiveness  and  to  implement  any 
changes  indicated  by  the  review  that 
will  make  the  regulation  more  flexible 
and  efficient  for  stakeholders  and  small 
businesses  while  maintaining  needed 
protections  for  workers.  This  rule 
maintains  the  protection  afforded  by  the 
existing  standard. 

m.  Discussion  of  Alternative  Locking 
Devices  on  Mobile  Battery-Powered 
Machines 

A.  Paragraph  18.41 

Section  18.41  addresses  connectors 
used  on  battery  and  non  battery- 
powered  machines.  Section  18.41(f) 
specifies  requirements  for  plug  and 
receptacle-type  connectors  used  on 
mobile  battery-powered  machines 
employed  in  undergroimd  gassy  mines. 
This  direct  final  rule  modifies  paragraph 
(f)  of  30  CFR  18.41  by  adding  two  new 
provisions  allowing  the  use  of  devices 
that  provide  at  least  the  same  measure 
of  protection  as  that  afforded  by  the 
existing  standards.  The  Agency 
recognizes  that  battery-powered 
machine  designs  differ  from 
conventional  machine  designs 
employing  trailing  cables.  The  energy  to 
battery-powered  equipment  is  carried 
on-board  the  machine  with  rechargeable 
battery  assemblies,  rather  than  being 
transmitted  via  a  trailing  cable  from  a 


section  power  center.  Because  of  the 
iidierent  design  limitations  of  battery- 
powered  machines,  there  is  no  practical 
way  to  automatically  remove  all 
electrical  power  from  battery-powered 
machines.  Machines  powered  by  trailing 
cables  have  circuit-interrupting  devices 
that  can  be  used  to  de-energize  them, 
whereas  most  battery-powered 
machines  rely  on  a  plug  and  receptacle 
for  de-energization.  The  proper 
procedure  for  removing  power  from  a 
battery-powered  machine  is  to  first  open 
the  main  machine  disconnect  device 
and  then  to  disengage  the  plug  from  the 
receptacle.  This  effectively  isolates  the 
battery  power  from  the  machine. 

B.  Subparagraph  18.41(f)(1) 

Subparagraph  30  CFR  18.41(f)(1) 
retains  the  existing  provision  that  a  plug 
padlocked  to  the  receptacle  will  be 
acceptable  in  lieu  of  an  interlock 
provided  the  plug  is  held  in  place  by  a 
threaded  ring  or  equivalent  mechanical 
fastening  in  addition  to  the  padlock. 
This  paragraph  also  retains  the 
provision  that  a  connector  within  a 
padlocked  enclosiue  will  be  acceptable. 

A  padlock  used  on  a  battery  plug  and 
receptacle-type  connector  serves  a  dual 
purpose.  It  seciires  the  threaded  ring  Or 
equivalent  mechanical  fastening  in 
place.  A  padlock  is  also  used  as  a  means  • 
to  prevent  the  removal  of  the  plug  from 
the  receptacle  by  imauthorized 
personnel.  In  this  respect,  only  those 
persons  having  keys  are  considered 
authorized  to  remove  the  plug  from  the 
receptacle. 

C.  Subparagraph  18.41(f)(2) 

Subparagraph  30  CFR  18.41(f)(2)  is  a 
new  provision  which  provides  for  an 
alternate  method  for  securing  the  battery 
plug  to  the  receptacle.  The  rule  provides 
that  a  plug  which  is  held  in  place  by  a 
threaded  ring  or  equivalent  mechanical 
fastening  will  be  acceptable  provided 
that  the  threaded  ring  is  secured  in 
place  with  a  device  that  is  captive.  It 
also  requires  a  special  tool  to  disengage 
the  device  and  allow  for  the  separation 
of  the  coimector.  It  further  requires  a 
warning  tag  that  states:  "DO  NOT 
DISENGAGE  UNDER  LOAD." 

D.  Subparagraph  18.41(f)(3) 

Subparagraph  30  CFR  18.41(f)(3)  is  a 
new  provision  which  provides  for 
another  alternate  method  for  securing 
the  battery  plug  to  the  receptacle.  The 
rule  states  diat  a  plug  held  in  place  by 
a  spring-loaded  or  other  locking  device 
that  maintains  constant  pressure  against 
a  threaded  ring  or  equivalent 
mechanical  fastening  will  be  acceptable 
provided  that  it  secxues  the  plug  from 
accidental  separation.  It  further  requires 
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a  warning  tag  that  states:  "DO  NOT 
DISENGAGE  UNDER  LOAD." 

This  subparagraph  allows  for  the  use 
of  other  locking  devices  that  may 
become  available  in  the  futiue.  The 
Agency  has  included  this  language  to 
allow  for  acceptance  of  equally  effective 
devices.  Devices  not  expliciUy  defined 
in  this  rulemaking  must  be  equally 
effective  and  provide  at  least  the  same 
measure  of  protection  as  those 
incorporated  under  this  section. 

Neither  of  the  alternatives  in 
subparagraphs  18.41(f)(2)  or  (f)(3) 
imposes  additional  requirements  to  the 
1987  MSHA  policy  or  the  granted 
petitions  for  modification. 

IV.  Executive  Order  12866  (Regulatory 
Planning  and  Review  and  Regulatory 
FlexibiUty  Act) 

Introduction 

MSHA  is  issuing  a  direct  final  nde 
amending  30  CFR  18.41(f),  concerning 
plug  and  receptacle-type  connectors  for 
mobile  battery-powered  equipment. 
This  direct  final  rule  revises  and 
updates  the  existing  regulation  by 
allowing  the  use  of  alternate  locking 
devices  to  secure  battery  plugs  to 
receptacles.  Two  alternate  locking 
devices  are  addressed  in  this  direct  final 
rule. 

(1)  Captive  locking  devices  requiring 
use  of  a  special  tool.  These  devices  have 
been  accepted  since  1987  under  an 
MSHA  policy  allowing  their  usage. 

(2)  Spring  loaded  or  other  locking 
devices.  Spring-loaded  locking  devices 
have  been  accepted  by  MSHA  imder  the 
101(c)  Petition  for  Modification  process. 

The  direct  final  rule  eliminates  the 
need  to  file  petitions  for  modification 
(PFM)  to  use  spring-loaded  locking 
devices  to  secure  battery  plugs  to 
receptacles.  It  also  codifies  the  1987 
MSHA  policy  of  allowing  acceptance  of 
captive  locking  devices. 

Executive  Order  (E.O.)  12866  requires 
that  regulatory  agencies  assess  both  the 
costs  and  benefits  of  intended 
regulations.  MSHA  has  fulfilled  this 
requirement  for  the  direct  final  rule,  and 
based  upon  its  economic  analysis,  has 
determined  that  the  direct  final  rule  will 
not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy. 
Therefore,  it  is  not  an  economically 
significant  regulatory  action  pursuant  to 
§  3(f)(1)  of  E.O.  12866. 

The  direct  final  rule  will  eliminate  the 
need  for  mine  operators  of  underground 
gassy  mines,  who  choose  to  use  plug 
and  receptacle-type  connectors  for 
mobile  battery-powered  equipment,  to 
file  PFMs,  and  thereby  generate  cost 
savings. 

From  1999  to  2001,  66  petitions  were 
filed  and  granted  to  modify  the 


apphcation  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  and  30  CFR  18.41(f)  (plug 
and  receptacle-type  connectors). 
Through  November  20,  2002,  23 
petitions  have  been  filed,  for  a  total  of 
89  petitions  filed  from  1999  to  2002.  On 
average,  22  petitions  were  filed  diuing 
each  of  the  past  4  years. 

Mining  Sectors  Affected 

This  direct  final  rule  applies  to  all 
underground  gassy  mines.  All 
underground  coal  mines  are  considered 
gassy  mines  and  are  affected  by  this 
rule.  Gassy  metal  and  nonmetal  (M/NM) 
mines  can  also  be  affected  by  this  direct 
final  rule.  Currently  there  are  no  battery- 
powered  machines  of  the  type  covered 
by  this  rule  in  any  of  the  gassy  M/NM 
mines.  Since  these  devices  have  not 
been  used  in  M/NM  mines,  for  purposes 
of  this  economic  analysis,  MSHA 
assumes  that  M/NM  mines  will  not  be 
affected  by  this  rule.  MSHA  estimates 
that,  on  average,  22  underground  coal 
mines  per  year  will  be  affected  by  this 
rule. 

Benefits 

MSHA  has  qualitatively  determined 
that  the  direct  final  rule,  which  permits 
use  of  alternate  locking  devices  on 
mobile  battery-powered  equipment 
instead  of  using  padlocks,  will  yield 
safety  benefits  relative  to  the  existing 
rule,  which  does  not  permit  use  of 
alternate  locking  devices  on  mobile 
battery-powered  equipment.  The  use  of 
alternate  locking  devices  in  lieu  of 
padlocks  on  mobile  battery-powered 
equipment  eliminates  the  problems 
associated  with  difficult  removal  of 
padlocks. 

Compliance  Costs 

Cost  savings  from  the  direct  final  rule 
will  accrue  to  underground  coal  mines 
that  choose  to  use  spring-loaded  locking 
devices  on  mobile  battery-powered 
equipment  since  they  will  no  longer 
have  to  file  a  PFM.  Cost  savings  from 
this  rule  are  estimated  at  $9,747  per 
year.  The  cost  savings  are  based  upon 
the  elimination  of  the  filing  of  an 
average  of  22  petitions  per  year.  It  is 
projected  that  of  the  22  mines,  19  would 
employ  20  to  500  workers,  and  3  would 
employ  fewer  than  20  workers.  For  3 
mines  that  employ  fewer  than  20 
workers  these  cost  savings  will  be 
$1,329.  For  the  remaining  19  mines  that 
employ  20  to  500  workers  the  cost 
savings  will  be  $8,418. 

Mines  Employing  Fewer  Than  20 
Workers 

The  cost  savings  of  $1,329  for  mines 
employing  fewer  than  20  workers  are 


derived  in  the  following  manner.  On 
average,  a  mine  supervisor,  earning 
$54.92  per  hoiu',  takes  8  hours  to 
prepare  a  petition  (3  petitions  x  8  hours 
X  $54.92  per  hour  =  $1,318).  In  addition, 
a  clerical  worker,  earning  $19.58  per 
hour,  takes  0.1  hours  to  copy  and  mail 
a  petition  (3  petitions  x  0.1  hours  x 
$19.58  per  hour  =  $6).  Furthermore, 
MSHA  estimates  that,  on  average,  each 
petition  is  5  pages  long,  photocopying 
costs  are  $0.15  per  page,  and  postage  is 
$1  (3  petitions  x  ((5  pages  x  $0.15  per 
page)  +  $1)  =  $5]. 

Mines  Employing  20  to  500  Workers 

The  cost  savings  of  $8,418  for  mines 
that  employ  20  to  500  workers  are 
derived  in  the  following  manner.  On 
average,  a  mine  supervisor,  earning 
$54.92  per  hour,  takes  8  hoiu-s  to 
prepare  a  petition  (19  petitions  x  8 
hom^  X  $54.92  per  hour  =  $8,348).  In 
addition,  a  clerical  worker,  earning 
$19.58  per  hour,  takes  0.1  hoius  to  copy 
and  mail  a  petition  (19  petitions  x  0.1 
hours  X  $19.58  per  hour  =  $37). 
Furthermore,  MSHA  estimates  that,  on 
average,  each  petition  is  5  pages  long, 
photocopying  costs  are  $0.15  per  page, 
and  postage  is  $1  [19  petitions  x  ((5 
pages  X  $0.15  per  page)  +  $1)  =  $33). 

There  are  no  substantive  changes  in 
the  direct  final  rule  that  apply  to  any 
mine  that  chooses  not  to  use  alternate 
locking  devices  on  mobile  battery- 
powered  equipment.  Thus,  these  mines 
would  not  incur  costs  nor  generate  cost 
savings  as  a  result  of  the  direct  final 
rule.  Accordingly,  we  are  publishing  the 
factual  basis  for  our  regulatory 
flexibility  certification  statement  in  the 
Federal  Register,  as  a  part  of  this 
preamble,  and  are  providing  a  copy  to 
the  Small  Business  Administration, 
Office  of  Advocacy.  We  also  will  mail 
a  copy  of  the  direct  final  rule,  including 
the  preamble  and  certification 
statement,  to  mine  operators  and 
miners'  representatives  and  post  it  on 
our  Internet  Home  page  at  http://        , 
www.msha.gov. 

V.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  (RFA)  of  1980  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA),  MSHA  has 
analyzed  the  impact  of  the  direct  final 
rule  on  small  businesses.  Further, 
MSHA  has  made  a  determination  with 
respect  to  whether  or  not  the  Agency 
can  certify  that  the  direct  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
that  are  covered  by  these  rulemakings. 
Under  the  SBREFA  amendments  to  the 
RFA,  MSHA  must  include  in  the  rule  a 
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factual  basis  for  this  certification.  If  the 
direct  final  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  the 
Agency  must  develop  a  regulatory 
flexibility  analysis. 

Definition  of  a  Small  Mine 

Under  the  RFA,  in  analyzing  the 
impact  of  a  rule  on  small  entities, 
MSHA  must  use  the  SBA  definition  for 
a  small  entity  or,  after  consultation  with 
the  SBA  Office  of  Advocacy,  estabUsh 
an  alternative  definition  for  the  mining 
industry  by  publishing  that  definition  in 
the  Federal  Register  for  notice  and 
comment.  MSHA  has  not  taken  such  an 
action,  and  hence  is  required  to  use  the 
SBA  definition. 

The  SBA  defines  a  small  entity  in  the 
mining  industry  as  an  establishment 
with  500  or  fewer  employees  (13  CFR 
121.201).  All  of  the  mines  affected  by 
this  rulemaking  fall  into  this  category 
and  hence  can  be  viewed  as  sharing  the 
special  regulatory  concerns  which  the 
RFA  was  designed  to  address. 

Traditionally,  the  Agency  has  also 
looked  at  the  impacts  of  its  rules  on  a 
subset  of  mines  with  500  or  fewer 
employees — those  with  fewer  than  20 
employees,  which  the  mining 
community  refers  to  as  "small  mines." 
These  small  mines  differ  from  larger 
mines  not  only  in  the  number  of 
employees,  but  also,  among  other 
things,  in  economies  of  scale  in  material 
produced,  in  the  type  and  amount  of 
production  equipment,  and  in  supply 
inventory.  Therefore,  their  costs  of 
complying  with  MSHA  rules  and  the 
impact  of  MSHA  rules  on  them  would 
also  tend  to  be  different.  It  is  for  this 
reason  that  "small  mines,"  as 
traditionally  defined  by  the  mining 
community,  are  of  special  concern  to 
MSHA. 

This  analysis  complies  with  the  legal 
requirements  of  the  RFA  for  an  analysis 
of  the  impacts  on  "small  entities"  while 
coptinuing  MSHA's  traditional  look  at 
"small  mines."  MSHA  concludes  that  it 
can  certify  that  the  direct  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
that  are  covered  by  this  rulemaking.  The 
Agency  has  determined  that  this  is  the 
case  both  for  mines  affected  by  this 
rulemaking  with  fewer  than  20 
employees  and  for  mines  affected  by 
this  rulemaking  with  500  or  fewer 
employees. 

Factual  Basis  for  Certification 

The  Agency's  analysis  of  impacts  on 
"small  entities"  begins  with  a 
"screening"  analysis.  The  screening 
compares  the  estimated  compliance 
costs  of  a  rule  for  small  entities  in  the 


sector  affected  by  the  rule  to  the 
estimated  revenues  for  those  small 
entities.  When  estimated  compliance 
costs  are  less  than  one  percent  of  the 
estimated  revenues,  or  they  are  negative 
(that  is,  they  provide  a  cost  savings),  the 
Agency  believes  it  is  generally 
appropriate  to  conclude  that  there  is  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
When  estimated  compliance  costs 
exceed  one  percent  of  revenues,  it  tends 
to  indicate  that  further  analysis  may  be 
warranted.  Using  either  MSHA's  or 
SBA's  definition  of  a  small  mine,  the 
direct  final  rule  results  only  in  cost 
savings  to  affected  mines.  "Therefore, 
this  direct  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substcmtial  number  of  small  entities 
using  either  MSHA's  or  SBA's  definition 
of  a  small  mine. 

V.  Paperwork  Reduction  Act  of  1995 

The  amendments  to  30  CFR  18.41(f) 
do  not  introduce  any  new  paperwork 
requirements  that  are  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act.  In  addition,  the  third- 
party  disclosure  requirements  proposed 
for  30  CFR  18.41(f)(2)  and  (3)  are  not 
considered  a  "collection  of  information" 
because  the  standard  provides  the  exact 
language  for  warning  tags  [see  5  CFR 
1320.3(c)(2)l. 

As  a  result  of  this  direct  final  rule,  the 
number  of  petitions  for  modification 
filed  annually  related  to  battery  plugs 
will  be  reduced.  Therefore,  this  will 
result  in  reducijng  burden  hours  and 
costs  in  the  ICR  1219-0065  paperwork 
package,  which  concerns  the  filing  of 
petitions  for  modification. 

This  direct  final  rule  will  result  in 
178.2  burden  hour  savings  annually  and 
associated  aiuiual  burden  cost  savings  of 
$9,709  related  to  the  elimination  of  22 
petitions  aimually  for  alternate  locking 
devices  to  secure  battery  plugs  to 
receptacles.  Of  this  total,  for  the  3  mines 
that  employ  fewer  than  20  workers, 
there  will  be  24.3  burden  hours  savings 
annually  and  associated  annual  burden 
cost  savings  of  $1,324.  For  the  19  mines 
that  employ  20  to  500  workers,  there 
will  be  153.9  burden  hours  savings^ 
annually  and  associated  aiuiual  burden 
cost  savings  of  $8,385. 

Mines  Employing  Fewer  Than  20 
Workers 

The  annual  reduction  of  24.3  burden 
hours  and  the  $1,324  cost  savings  for 
the  3  mines  that  employ  fewer  than  20 
workers  are  derived  in  the  following 
manner.  On  average,  a  mine  supervisor 
takes  6  hoiu-s  to  prepare  a  petition  (3 
petitions  x  8  hours  =  24  hours).  In 
addition,  on  average,  a  clerical  worker 


takes  0.1  hours,  6  minutes,  to  copy  and 
mail  a  petition  (3  petitions  x  0.1  hours 
=  0.3  hours).  The  hourly  wage  rate  for 
a  mine  supervisor  is  $54.92  ($54.92  x  24 
burden  hours  =  $1,318.10).  The  hoiuly 
wage  rate  for  a  clerical  worker  is  $19.58 
($19.58  X  0.3  burden  hotus  =  $5.90). 

Mines  Employing  20  to  500  Workers 

The  annual  reduction  of  153.9  biuden 
hours  and  the  $8,385  cost  savings  for 
the  19  mines  that  employ  20  to  500 
workers  are  derived  in  the  following 
manner.  On  average,  a  mine  supervisor 
takes  8  hoiu-s  to  prepare  a  petition  (19 
petitions  x  8  hours  =  152  hours).  In 
addition,  on  average,  a  clerical  worker 
takes  0.1  hours,  6  minutes,  to  copy  and 
mail  a  petition  (19  petitions  x  0.1  hours 
=  1.9  hours).  The  hourly  wage  rate  for 
a  mine  supervisor  is  $54.92  ($54.92  x 
152  burden  hoius  =  $8,347.84).  The 
hourly  wage  rate  for  a  clerical  worker  is 
$19.58  ($19.58  X  1.9  burden  hours  = 
$37.20). 

The  amendment  to  30  CFR  18.41(f) 
eliminates  a  need  for  mine  operators  to 
file  petitions  for  modification.  Resulting 
from  the  decreased  number  of  petitions, 
MSHA  will  not  conduct  investigations 
related  to  the  determination  the  merits 
of  the  petition.  The  paperwork 
containing  the  information  necessary  to 
permit  investigation  of  the  petition  for 
modification  will  not  be  needed.  The 
petition  for  modification  paperwork 
requirements  are  contained  in  30  CFR 
44.9,  44.10  and  44.11.  They  are 
approved  under  OMB  control  number 
1219-0065.  We  are  not  amending 
§§44.9,  44.10,  or  44.11.  We  are  only 
amending  a  regulation  that  is  frequently 
petitioned.  Consequently,  MSHA  will 
not  submit  a  paperwork  package  with 
this  direct  final  rule.  Although  it  is  not 
necessary  to  update  the  Information 
Collection  Requirement  document  at 
this  time,  we  will  submit  the  necessary 
paperwork  to  record  the  decrease  in 
burden  when  appropriate.  Oiu'  estimate 
of  the  number  of  petitions  submitted 
each  year  will  be  reduced  by  the  average 
number  of  petitions  for  modification 
currently  submitted  to  modify  the 
current  regulation. 

VI.  Other  Regulatory  Considerations 

A.  Unfunded  Mandates  Reform  Act  of 
1995  and  Executive  Order  12875 
(Enhancing  the  Intergovernmental 
Partnership) 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  as  well 
as  E.O.  12875,  this  direct  final  rule  does 
not  include  any  Federal  mandate  that 
may  result  in  increased  expenditures  by 
State,  local,  and  tribal  governments,  or 
increased  expenditures  by  the  private 


sector  of  more  than  $100  million.  MSHA 
is  not  aware  of  any  State,  local,  or  tribal 
government  that  either  owns  or  operates 
underground  coal  mines. 

B.  Executive  Order  12630 
fGovemmental  Actions  cmd  Interference 
With  Constitutionally  Protected  Property 
Rights) 

This  direct  final  rule  is  not  subject  to 
Executive  Order  12630  because  it  does 
not  involve  implementation  of  a  policy 
with  takings  implications. 

C.  Executive  Order  12988  (Civil  Justice 
Reform) 

MSHA  has  reviewed  Executive  Order 
12988  and  determined  that  this  direct 
final  rule  will  not  unduly  burden  the 
Federal  court  systen[i.  The  Agency  wrote 
the  direct  final  rule  to  provide  a  clear 
legal  standeird  for  affected  conduct  and 
has  reviewed  it  carefully  to  eliminate 
drafting  errors  and  ambiguities. 

D.  Executive  Order  13045  (Health  and 
Safety  Effect  on  Children) 

In  accordance  with  Executive  Order 
13045,  MSHA  has  evaluated  the 
environmental  health  and  safety  effects 
of  this  direct  final  rule  on  children  and 
has  determined  that  it  will  have  no 
adverse  effects  on  children. 

E.  Executive  Order  13132  (Federalism) 

MSHA  has  reviewed  this  direct  final 
rule  in  accordance  with  Executive  Order 
13132  regarding  federalism  and  has 
determined  that  it  does  not  have 
federalism  implications. 

F.  Executive  Order  13175  (Consultation 
and  Coordination  With  Indian  Tribal 
Governments) 

MSHA  certifies  that  the  direct  final 
rule  does  not  impose  substantial  direct 
compliance  costs  on  Indian  tribal 
governments. 

G.  Executive  Order  13211  (Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use) 

In  accordance  with  Executive  Order 
13211,  MSHA  has  reviewed  this  direct 
final  rule  and  has  determined  that  it  has 
no  adverse  effect  on  the  production  or 
price  of  coal.  Consequently,  it  has  no 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy,  and  no 
reasonable  alternatives  to  this  action  are 
necessary. 

H.  Executive  Order  13272  (Proper 
Consideration  of  Small  Entities  in 
Agency  Rulemaking) 

In  accordance  with  Executive  Drder 
13272,  MSHA  has  thoroughly  reviewed 
the  direct  final  rule  to  assess  and  take 


appropriate  account  of  its  potential 
impact  on  small  businesses,  small 
governmental  jurisdictions,  and  small 
organizations.  As  discussed  in  section  V 
in  this  preamble,  MSHA  has  determined 
that  this  direct  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

Vn.  Petitions  for  Modification 

On  the  effective  date  of  this  direct 
final  rule,  all  existing  petitions  for 
modification  for  alternate  locking 
devices  for  plug  and  receptacle-type 
connectors  on  mobile  battery-powered 
machines  will  be  superseded.  Mine 
operators  who  have  a  previously  granted 
petition  modifying  30  CFR  75.503  and 
18.41(f)  will  thereafter  be  considered  in 
compliance  with  this  rule,  as  long  as  the 
equipment  is  maintained  in  compliance 
with  the  specifications  stated  in  the 
original  petition  for  modification.  All 
battery-powered  equipment  approved 
with  locking  devices  prior  to  the 
effective  date  of  this  rule  will  be 
considered  compliant,  as  long  as  the 
equipment  is  maintained  in  accordance 
with  the  originally  approved 
specifications. 

List  of  Subjects  in  30  CFR  Part  18 

Mine  safety  and  health.  Reporting  and 
recordkeeping  requirements, 
Underground  mining. 

Dated:  January  13,  2003. 

Dave  D.  Lauriski, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  we  are  amending  chapter  I, 
subpart  B,  part  18  of  title  30  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  18— ELECTRIC  MOTOR-DRIVEN 
MINE  EQUIPMENT  AND 
ACCESSORIES 

1.  The  authority  citation  for  part  18 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  957,  961. 

Subpart  B — [Amended] 

2.  Paragraph  (f)  of  §  18.41  is  revised  to 
read  as  follows: 

§  1 8.41     Plug  and  receptacle-type 
connectors. 

***** 

(f)  For  a  mobile  battery-powered 
machine,  a  plug  and  receptacle-type 
connector  will  be  acceptable  in  lieu  of 
an  fnterlock  provided: 

(1)  The  plug  is  padlocked  to  the 
receptacle  and  is  held  in  place  by  a 
threaded  ring  or  equivalent  mechanical 


fastening  in  addition  to  a  padlock.  A 
connector  within  a  padlocked  enclosure 
will  be  acceptable;  or, 

(2)  The  plug  is  held  in  place  by  a 
threaded  ring  or  equivalent  mechanical 
fastening,  in  addition  to  the  use  of  a 
device  that  is  captive  and  requires  a 
special  tool  to  disengage  and  allow  for 
the  separation  of  the  connector.  All 
connectors  using  this  means  of 
compliance  shall  have  a  clearly  visible 
warning  tag  that  states:  "DO  NOT 
DISENGAGE  UNDER  LOAD";  or, 

(3)  The  plug  is  held  in  place  by  a 
spring-loaded  or  other  locking  device, 
that  maintains  constant  pressure  against 
a  threaded  ring  or  equivalent 
mechanical  fastening,  to  secure  the  plug 
fi'om  accidental  separation.  All 
connectors  using  this  means  of 
compliance  shall  have  a  clearly  visible 
warning  tag  that  states:  "DO  NOT 
DISENGAGE  UNDER  LOAD." 

[FR  Doc.  03-1305  Filed  1-21-03;  8:45  am] 

BILLING  CODE  4510-4»-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGDOa-03-^1] 

RIN2115-AE47 

Drawbridge  Operating  Regulations; 
Bayou  Lafourche,  Cutoff,  LA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander.  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  SR  1 
(Galliano  Lift)  bridge  across  Bayou 
Lafoujche,  mile  30.6,  near  Cutoff. 
Lafourche  Parish,  Louisiana.  This 
deviation  allows  the  bridge  to  remain 
closed  to  navigation  for  two  four-hour 
periods  daily  from  February  3,  through 
February  12,  2003.  The  deviation  is 
necessary  to  allow  for  the  replacement 
of  the  grid  decking  on  the  bridge. 
DATES:  This  deviation  is  effective  from 
7  a.m.  on  Monday,  February  3,  2003 
imtil  4  p.m.  on  Wednesday,  February 
12,  2003. 

ADDRESSES:  Materials  referred  to  in  this 
dociiment  are  available  for  inspection  or 
copying  arthe  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration 
Branch,  Hale  Boggs  Federal  Building, 
room  1313,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  3  p.m.,  Monday  through 
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Friday,  except  Federal  holidays.  The 
telephone  number  is  504-589-2965. 
The  Bridge  Administration  Branch, 
Eighth  District,  maintains  the  public 
docket  for  this  temporary  deviation. 
FOR  FURTHER  INFORMATION  CONTACT:" 
David  Frank,  Bridge  Administration 
Branch,  telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The 
Louisiana  Department  of  Transportation 
and  Development  has  requested  a 
temporary  deviation  in  order  to  replace 
the  grid  decking  of  the  bridge.  These 
repairs  are  necessary  for  the  continued 
operation  of  the  bridge.  This  deviation 
allows  the  draw  of  the  SR  1  bridge  to 
remain  closed  to  navigation  from  7  a.m. 
until  11  a.m.  and  from  noon  until  4  p.m. 
daily  from  Monday,  February  3,  2003 
through  Wednesday,  February  12,  2003. 

The  vertical  lift  bridge  has  a  vertical 
clearance  of  3  feet  above  high  water  in 
the  closed-to-navigation  position.  The 
bridge  normally  opens  to  pass 
navigation  an  average  of  472  times  a 
month.  In  accordance  with  33  CFR 
117.465(a),  the  draw  of  the  bridge  opens 
on  signal;  except  that,  from  2:30  p.m.  to 
3:30  p.m.  and  from  4:30  p.m.  to  5:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays,  the  draw  need  not 
open  for  the  passage  of  vessels.  The 
bridge  will  not  be  able  to  open  for 
emergencies  during  the  closure  period 
as  the  weight  disparity  during  the 
repairs  will  not  allow  for  the  safe 
operation  of  the  bridge.  Navigation  on 
the  waterway  consists  mainly  of  fishing 
vessels  and  some  tugs  with  tows.  An 
alternate  route  is  available  to  these 
vessels  by  entering  Bayou  Lafourche 
from  the  Gulf  Intracoastal  Waterway. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  (anuary  9,  2003. 
Marcus  Redford, 

Bridge  Administrator. 

[FR  Doc.  03-t287  Filed  1-21-03;  8:45  am) 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD08-02-043] 

RIN2115-AE47 

Drawbridge  Operation  Regulation; 
Mississippi  River,  Burlington,  lA 

AGENCY:  Coast  Guard,  DOT. 


ACTION:  Final  rule;  correction. 


SUMMARY:  The  Coast  Guard  published  a 
final  rule  on  December  27,  2002. 
temporarily  changing  the  regulation 
governing  the  Burlington  Railroad 
Drawbridge,  Mile  403.1,  Upper 
Mississippi  River.  The  section  number 
for  the  temporary  change  was  incorrect. 
This  document  corrects  the  section 
number  for  the  temporary  change. 
DATES:  This  correction  is  effective 
January  22,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  K.  Wiebusch,  Eighth  Coast  Guard 
District  Bridge  Branch,  Bridge 
Administrator,  (314)  539-3900, 
extension  2378. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

The  Coast  Guard  published  a 
temporary  rule  in  the  Federal  Register 
on  December  27,  (67  FR  78977),  adding 
section  117.T408. 

Need  for  Correction 

As  published,  the  section  number 
used  in  the  regulatory  text  was 
incorrect. 

Correction  of  Publication 

In  rule  FR  Doc.  02-32723  published 
on  December  27,  2002  (67  FR  78977) 
mcike  the  following  correction.  On  page 
78978,  in  the  third  column,  in 
amendatory  instruction  2  and  the 
subsequent  section  heading,  change 
"117.T408"  to  read  "117.T409" 

Dated:  January  13,  2003. 
Roy  J.  Casto, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 

Eighth  Coast  Guard  District. 

[FR  Doc.  03-1351  Filed  1-21-03;  8:45  am) 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD05-02-102] 

RIN2115-AE84 

Regulated  Navigation  Area; 
Chesapeake  Bay  Entrance  and 
Hampton  Roads,  VA  and  Adjacent 
Waters 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Commander,  Fifth  Coast 
Guard  District  is  temporarily  expanding 
the  geographic  definition  of  the 
Hampton  Roads  Regulated  Navigation 
Area  to  include  the  waters  of  the  12 


nautical  mile  territorial  sea  off  the  Coast 
of  Virginia  and  by  adding  new  port 
seciuity  measures,  in  order  to  improve 
the  safety  and  security  of  vessel  traffic 
at  the  entrance  to  Chesapeake  Bay  and 
Hampton  Roads,  Virginia.  The  effect  of 
this  temporary  rule  will  be  to  erisiu^  the 
safety  and  security  of  the  boating  public, 
local  military  commands,  and 
commercial  shipping  interests  in  the 
area. 


DATES:  This  temporary  final  rule  is 
effective  from  December  20,  2002  to 
June  15.  2003. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  USCG  Marine 
Safety  Office  Hampton  Roads,  200 
Granby  Street,  Norfolk,  Virginia  23510 
between  9:30  a.m.  and  2  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Monica  Acosta,  project 
officer,  USCG  Marine  Safety  Office 
Hampton  Roads,  telephone  number 
(757) 441-3453. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation  and  the  rule  takes  effect 
immediately.  Under  5  U.S.C.  553(b)(B). 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  an  NPRM. 
Immediate  action  is  necessary  to  ensure 
the  safety  and  security  of  the  public, 
naval  vessels  moored  at  Naval  Station 
Norfolk,  and  the  commercial  shipping 
industry  in  Hampton  Roads,  VA.  There 
have  been  recent  reports,  all  a  matter  of 
public  record,  that  indicate  a  continuing 
high  risk  of  terrorist  activity  in  the 
United  States.  Based  on  these  reports, 
the  Fifth  Coast  Guard  District 
Commander  has  determined  a 
heightened  security  condition  in  the 
Port  pf  Hampton  Roads  is  required. 
Delay  in  implementing  these  changes, 
therefore,  would  be  contrary  to  the 
public  interest. 

For  similar  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this 
temporary  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register. 

Background  and  Purpose 

This  temporary  rule  is  necessary  for 
the  District  Commander  to  reduce  the 
potential  threat  to  the  Port  of  Hampton 
Roads,  VA  and  surrounding  waterways. 
The  Coast  Guard,  as  lead  federal  agency 
for  maritime  homeland  security,  must 
have  the  means  to  be  aware  of,  deter, 
detect,  intercept,  and  respond  to 
asymmetric  threats,  acts  of  aggression. 
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and  attacks  by  terrorists  on  the 
American  homeland  while  at  the  same 
time  maintaining  our  freedoms  and 
sustaining  the  flow  of  commerce.  The 
Coast  Guard  implements  Limited  Access 
Areas,  listed  in  33  CFR  part  165,, in 
order  to  control  vessel  movements 
within  Captain  of  the  Port  Zones.  A 
Regulated  Navigation  Area  is  a  type  of 
Limited  Access  Area  that  may  be  used 
to  control  vessel  traffic  by  specifying 
times  of  vessel  entry,  movement,  or 
departure  to,  from,  within,  or  through 
ports,  harbors  or  other  waters.  The 
temporary  rule  the  District  Commander 
has  established  by  this  rulemaking 
allows  for  differentiation  between 
lawful  and  unlawful  maritime  activities 
without  unreasonably  disrupting  the 
free  flow  of  commerce. 

The  District  Commander  has  created  a 
series  of  validation  procedures  to 
identify  legitimate  users  of  the  Port  of 
Hampton  Roads.  Validation  procedures 
for  vessels  in  excess  of  300  GT, 
including  tug  and  barge  combinations  in 
excess  of  300  gross  tons  combined, 
include  the  following: 

1.  Vessels  must  check  in  with  the 
Captain  of  the  Port  or  his  representative 
at  least  thirty  minutes  prior  to  entry  to 
obtain  permission  to  transit  the 
Regulated  Navigation  Area. 

2.  Upon  authorization  and  approval 
by  the  Captain  of  the  Port  or  his 
representative,  the  vessel  may  enter  the 
Regulated  Navigation  Area. 

3.  All  vessels  that  receive  permission 
to  enter  the  Regulated  Navigation  Area 
remain  subject  to  a  Coast  Guard  port 
security  boarding. 

4.  Thirty  minutes  prior  to  getting 
underway,  vessels  departing  or  moving 
within  the  Regulated  Navigation  Area 
must  contact  the  Captain  of  the  Port  or 
his  representative  via  VHF-FM  channel 
13  or  16,  call  (757)  444-5209/5210,  or 
call  (757)  441-3298  for  the  Captain  of 
the  Port  Command  Duty  Officer. 

The  Captain  of  the  Port  will  notify  the 
public  of  changes  in  the  status  of  the 
port  security  requirements  by  marine 
information  broadcast  on  VHF-FM 
marine  band  radio,  channel  22A  (157.1 
MHz) 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  This 


temporary  final  rule  will  affect  only 
those  vessels  in  excess  of  300  GT  that 
enter  and  depart  the  Port  of  Hampton 
Roads  and  it  is  implemented  for  a 
limited  duration.  Therefore,  we  expect 
the  economic  impact  of  this  temporary 
fined  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  urmecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  temporary  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  section  605(b)  that  this  temporary 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
temporary  rule  will  affect  only  the 
following  entities,  some  of  which  may 
be  small  entities:  owners  and  operators 
of  commercial  vessels  larger  than  300 
gross  tons  intending  to  transit  or  anchor 
in  the  Regulated  Navigation  Area. 
Because  the  number  of  small  entities 
owning/operating  commercial  vessels  of 
this  size  is  not  substantial,  the  rule  is  for 
a  limited  duration,  and  there  is  little 
anticipation  of  delay  when  requesting 
entry  into  the  Area,  the  economic 
impact  of  this  temporary  rule  should.be 
minimal. 

If,  however,  you  believe  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  temporary  rule 
will  have  a  significant  economic  impact 
on  your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  believe  it  qualifies 
and  in  what  way  and  to  what  degree  this 
temporary  rule  will  economically  affect 
it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  ,1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 


Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  action;-  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  temporary  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  state  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  temporary  rule  imder  that  Order 
and  have  determined  that  it  does  not 
have  implications  for  federalism. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  temporary  rule  will  not 
result  in  such  expenditure,  we  do 
discuss  the  effects  of  this  temporary  rule 
elsewhere  in  this  preamble. 

Taking  of  Private  Property 

Thte  temporary  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  temporary  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Childrei) 

We  have  analyzed  this  temporary  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  temporary  rule  is  not  an 
economically  significant  rule  and  does 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 
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Indian  Tribal  Governments 

This  temporary  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  vdth  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 


Energy  Effects 

We  have  analyzed  this  temporary  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
r  environmental  impact  of  this  temporary 
final  rule  and  concluded  that  under 
figure  2-1,  paragraph  (34)(g)  of 
Commandant  Instruction  M16475.1C, 
this  temporary  final  rule  is  categorically 
excluded  from  fiulher  environmental 
documentation.  This  temporary  rule 
seeks  to  modify  a  well-established 
Regulated  Navigation  Area,  and  will  be 
in  effect  for  6  months.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
•where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

Part  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191;  33 
CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5;  49 
CFR  1.46. 

2.  From  December  20,  2002.  until  June 
15,  2003.  in  §  165.501.  temporarily 
suspend  paragraph  (a)(1)  and  add  new 


paragraphs  (a)(13).  (d)(15)  and  (d)(16)  to 
read  as  follows: 

165.501     Chesapeake  Bay  entrance  and 
Hampton  Roads,  VA  and  adjacent  waters- 
regulated  navigation  area. 

(a)  *   *   * 

(1)  A  line  drawn  due  east  from  the 
mean  low  water  mark  at  the  North 
Carolina/Virginia  border  at  latitiude 
36°33'03''  N,  longitude  75°52'00''  W,  to 
the  Territorial  Seas  boundary  line  at 
latitiude  36°33'05''  N.  longitude 
75°36'51''  W.  thence  generally 
northeastward  along  the  Territorial  Seas 
boundary  line  to  latitiude  38°01'39"  N. 
longitude  74°57'18''  W.  thence  due  west 
to  the  mean  low  water  mark  at  the 
Maryland/Virginia  border  at  latitiude 
38°01'39"  N.  longitude  75°14'30''  W. 
***** 

(d)  *   *   * 

(15)  Port  Security  Requirements.  No 
vessel  in  excess  of  300  gross  tons, 
including  tug  and  barge  combinations  in 
excess  of  300  gross  tons  (combined), 
shall  enter  the  Regulated  Navigation 
Area,  move  within  the  Area,  or  be 
present  within  the  Area  unless  it 
complies  with  the  following 
requirements. 

(i)  Obtain  authorization  to  enter  the 
Regulated  Navigation  Area  from  the 
Captain  of  the  Port  or  his  representative 
at  least  thirty  minutes  prior  to  entering 
the  Regulated  Navigation  Area.  All 
vessels  entering  or  remaining  in  the 
Area  may  be  subject  to  a  Coast  Guard 
boarding. 

(ii)  Follow  all  instructions  issued  by 
the  Captain  of  the  Port  or  his 
representative. 

(iii)  Ensure  that  no  person  who  is  not 
a  permanent  member  of  the  vessel's 
crew,  or  a  member  of  a  Coast  Guard 
boarding  team,  boards  the  vessel 
without  presenting  valid  photo 
identification. 

(iv)  Report  any  departure  from  or 
movement  within  the  Regulated 
Navigation  Area  to  the  Captain  of  the 
Port  or  his  representative  at  least  30 
minutes  prior  to  getting  underway. 

(v)  Contact  the  Captain  of  the  Port  or 
his  representative  on  VHF-FM  channel 
13  or  16.  or  by  calling  (757)  444-5209, 
(757)  444-5210. or (757)  441-3298 

(vi)  In  addition  to  the  authorities 
listed  in  this  part,  this  paragraph  is 
promulgated  under  the  authority  under 
33  U.S.C.  1226. 

(16)  For  purposes  of  the  port  security 
requirements  in  paragraph  (d)(15)  of  this 
section,  the  Captain  of  the  Port  or  his 
representative  means  any  official 
designated  by  the  Captain  of  the  Port 
including,  but  not  limited  to.  any  Coast 
Guard  patrol  vessel.  All  patrol  vessels 


shall  display  the  Coast  Guard  Ensign  at 
all  times  when  underway- 


Dated:  December  20,  2002. 
J.  D.  Hull, 

Vice  Admiral,  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

|FR  Doc.  03-1008  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  491&-15-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-02-132] 
RIN2115-AA97 

Safety  and  Security  Zones;  New  York 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  permanent  safety  and 
security  zones  around  the  Indian  Point 
Nuclear  Power  Station  (IPNPS),  all 
commercial  waterft'ont  facilities. 
Liquefied  Hazardous  Gas  (LHG) 
Facilities  on  the  Arthur  Kill;  moored  or 
anchored  U.S.  Coast  Guard  vessels; 
Coast  Guard  Stations  New  York.  Sandy 
Hook,  and  Kings  Point  and  Aids  to 
Navigation  Team  New  York;  Ellis  and 
Liberty  Islands;  all  bridge  piers  and 
abutments,  and  overhead  power  cable 
towers,  piers  and  abutments;  tunnel 
ventilators;  the  New  York  City 
Passenger  Ship  Terminal;  a  moving 
safety  and  seciu'ity  zone  aroiuid 
"Designated  Vessels"  (DVs)  deemed  by 
the  Captain  of  the  Port  to  require  special 
protection  on  account  of  their  hazardous 
cargo  or  passenger  carrying  capacity; 
and  revising  the  current  regulations  that 
establish  moving  safety  zones  around 
Liquefied  Petroleum  Gas  vessels.  This 
action  is  necessary  to  safeguard 
facilities,  vessels,  public,  and  the 
svurounding  areas  from  sabotage, 
subversive  acts,  or  other  threats.  The 
zones  will  prohibit  entry  into  or 
movement  within  these  areas  without 
authorization  from  the  Captain  of  the 
Port  New  York. 

DATES:  This  rule  is  effective  January  1. 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-02-132)  and  are 
available  for  inspection  or  copying  at 
room  204.  Coast  Guard  Activities  New 
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York,  between  8  a.m.  and  3  p.m., 

Monday  through  Friday,  except  Federal 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  W.  Morton, 

Waterways  Oversight  Branch,  Coast 

Guard  Activities  New  York  at  (718)  354- 

4012. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  November  27,  2002,  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  "Safety  and  Security 
Zones;  New  York  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zone"  in 
the  Federal  Register  (67  FR  70892).  We 
received  no  letters  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested  and  none  was  held. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  Coast  Guard  promulgated 
a  temporary  final  rule  (66  FR  51558) 
establishing  safety  and  security  zones  in 
the  New  York  Marine  Inspection  and 
Captain  of  the  Port  Zones  New  York 
immediately  following  the  terrorist 
attacks  of  September  11,  2001.  The 
measure  was  taken  to  safeguard  human 
life,  vessels  and  waterfront  facilities 
from  terrorist  attack  or  sabotage.  That 
temporary  final  rule  was  subsequently 
revised  (67  FR  16016;  67  FR  53310)  to 
extend  its  effective  period  through 
December  31,  2002.  The  temporary  final 
rule  has  not  been  burdensome  on  the 
maritime  public  as  evidenced  by  the 
absence  of  any  response  to  previous 
invitations  of  comments  regarding  the 
temporary  rule's  terms  or  establishment. 
This  final  rule  is  essentially  equivalent 
to  the  temporary  rule  in  scope  and  effect 
and  is  necessary  for  the  continued  safety 
and  seciuity  of  the  port.  Our  notice  of 
proposed  rulemaking  for  this  final  rule 
notified  the  public  that  we  anticipated 
a  January  1,  2003  effective  date.  No 
public  comments  or  objections  to  the 
anticipated  effective  date  were  received. 
Any  delay  in  the  effective  date  of  this 
regulation  is  unnecessary  and  contrary 
to  the  public  interest. 

Background  and  Purpose 

On  September  11,  2001  three 
commercial  aircraft  were  hijacked  and 
flown  into  the  World  Trade  Center  in 
New  York  City,  and  the  Pentagon, 
inflicting  catastrophic  human  casualties 
and  property  damage.  National  security 
and  intelligence  officials  warn  that 
future  terrorist  attacks  are  likely.  The 
President  has  continued  the  national 
emergencies  he  declared  following  the 
September  11,  2001  terrorist  attacks. 


See,  Continuation  of  the  National 
Emergency  with  Respect  to  Certain 
Terrorist  Attacks.  67  FR  58317 
(September  13,  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit,  Threaten  To 
Commit,  Or  Support  Terrorism,  67  FR 
59447  (September  20,  2002).  The 
President  also  has  foimd  piu-suant  to 
law,  including  the  Magnuson  Act  (50 
U.S.C.  191  at  seq.),  that  the  security  of 
the  United  States  is  endangered  by 
distvirbances  in  international  relations 
of  United  States  that  have  existed  since 
the  terrorist  attacks  on  the  United  States 
and  such  disturbances  continue  to 
endanger  such  relations.  Executive 
Order  13273  of  August  21,  2002,  Further 
Amending  Executive  Order  101 73,  as 
Amended,  Prescribing  Regulations 
Relating  to  the  Safeguarding  of  Vessels, 
Harbors,  Ports,  and  Waterfront  Facilities 
of  the  United  States,  67  FR  56215 
(September  3,  2002). 

Immediately  following  the  September 
11th  attacks,  we  published  a  temporary 
final  rule  (66  FR  51558)  that  established 
a  temporary  regulated  navigation  area, 
and  safety  and  security  zones  in  the 
New  York  Marine  Inspection  and 
Captain  of  the  Port  New  York  Zones. 
These  measures  were  taken  to  safeguard 
human  life,  vessels  and  waterfront 
facilities  from  sabotage  or  terrorist  acts. 
That  temporary  final  rule  was 
subsequently  revised  (67  FR  16016;  67 
FR  53310)  to  extend  its  effective  period 
through  December  31,  2002. 

The  Coast  Guard  is  establishing 
permanent  safety  and  security  zones 
throughout  the  New  York  Marine 
Inspection  and  Captain  of  the  Port 
Zones  as  part  of  a  comprehensive,  port 
security  regime  designed  to  safeguard 
human  life,  vessels  and  waterfront 
facilities  from  sabotage  or  terrorist  acts. 
Due  to  continued  heightened  security 
concerns,  the  permanent  safety  and 
security  zones  are  necessary  to  provide 
for  the  safety  of  the  port  and  ensure  that 
vessels,  facilities,  bridges,  overhead 
power  cables,  or  tunnel  ventilators,  are 
not  used  as  targets  of,  or  platforms  for 
terrorist  attacks.  These  zones  would 
restrict  entry  into  or  movement  within 
portions  of  the  New  York  Marine 
Inspection  emd  Captain  of  the  Port 
Zones. 

Discussion  of  Proposed  Rule 

This  rule  establishes  the  following 
safety  and  security  zones: 

Indian  Point  Nuclear  Power  Station 
(IPNPS) 

The  Coast  Guard  is  establishing  a 
permanent  safety  and  security  zone  in 
all  waters  of  the  Hudson  River  within  a 
300-yard  radius  of  the  IPNPS  pier  in 


approximate  position  41°16'12.4"'  N, 
073°57'16.2''  W.  The  zone  is  necessary 
to  protect  the  IPNPS,  others  in  the 
maritime  community,  and  the 
surrounding  communities  from 
subversive  or  terrorist  attack  against  the 
facility  that  could  potentially  cause 
serious  negative  impact  to  vessels,  the 
port,  or  the  environment.  Commercial    , 
vessels  will  still  be  able  to  transit 
through  the  540  yards  between  the 
western  boundary  of  the  safety  and 
security  zone  and  Hudson  River  Lighted 
Buoy  27  (LLNR  37930),  and  recreational 
vessels  will  still  be  able  to  transit 
through  the  western  1,115  yards  of  the 
1,415-yard  wide  Hudson  River. 
Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
imderway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zone. 

Liquefied  Hazardous  Gas  Vessels  (LHG), 
LHG  Facilities,  and  Designated  Vessel 
(DV)  Transits 

The  Coast  Guard  is  revising  the 
Liquid  Petroleum  Gas  (LPG)  vessel 
safety  zone  at  33  CFR  165.160.  That 
regulation  establishes  a  100-yard 
moving  safety  zone  around  any  LPG 
vessel  while  it  transits  between 
Scotland  Lighted  Horn  Buoy  S  (LLNR 
35085)  and  the  Arthur  Kill.  This 
revision  will  establish  a  safety  and 
seciu-ity  zone  to  include  all  waters 
within  the  New  York  Marine  Inspection 
and  Captain  of  the  Port  Zones  within  a 
200-yard  radius  of  any  Liquefied 
Hazardous  Gas  (LHG)  vessel  or  LHG 
facility.  We  will  also  establish  a  moving 
safety  and  security  zone  to  include  all 
waters  within  a  100-yard  radius  of  any 
"Designated  Vessel"  (DVs)  transiting  the 
New  York  Marine  Inspection  and 
Captain  of  the  Port  Zones.  DVs  include: 
Vessels  certificated  to  carry  500  or  more 
passengers;  vessels  carrying  government 
officials  or  dignitaries  requiring 
protection  by  the  U.S.  Secret  Service,  or 
other  Federal,  State,  or  local  law 
enforcement  agency;  and  barges  or  ships 
carrying  petroleum  products,  chemicals, 
or  other  hazardous  cargo. 

These  safety  and  security  zones  are 
necessary  to  protect  the  LHG  vessels, 
LHG  facilities.  DVs,  their  crews  and/or 
passengers,  others  in  the  maritime 
community,  and  the  surrounding 
communities  from  subversive  or. 
terrorist  attack  against  a  vessel  or  a 
facility  that  could  potentially  cause 
serious  negative  impact  to  human  life, 
the  vessels,  facilities,  the  port,  or  the 
environment.  Safety  and  security  zones 
are  necessary  to  protect  passenger 
vessels  due  to  their  potential  as  a  target 
of  subversive  or  terrorist  attack,  which 
could  result  in  significant  casualties. 
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Vessels  may  transit  through  any  portion 
of  the  LHG  facility  safety  and  secvirity 
zones  that  extend  into  the  navigable 
channel  for  the  sole  purpose  of 
transiting  through  the  safety  and 
security  zones  so  long  as  they  remain 
within  the  navigable  channel,  maintain 
the  maximum  safe  distance  from  the 
waterfront  facility  and  do  not  stop  or 
loiter  within  the  safety  and  security 
zones. 

The  Captain  of  the  Port  will  notify  the 
maritime  commimity  of  the  periods 
diuing  which  the  safety  and  security 
zones  will  be  enforced  by  the  methods 
identified  in  33  CFR  165.7  including 
electronic  mail  broadcasts  identifying 
"Designated  Vessel"  transit. 

U.S.  Coast  Guard  Cutters  and  Shore 
Facilities 

The  Coast  Guard  is  establishing 
permanent  safety  and  security  zones 
within  100  yards  of  each  moored,  or 
anchored.  Coast  Guard  Cutter  operating 
within  the  New  York  Marine  Inspection 
and  Captain  of  the  Port  Zones.  We  also 
propose  to  establish  a  safety  and 
secimty  zone  within  100  yards  of  Coast 
Guard  Station  New  York,  Staten  Island, 
NY,  Coast  Guard  Station  Sandy  Hook, 
NJ,  Coast  Guard  Station  Kings  Point, 
NY,  and  Coast  Guard  Aids  to  Navigation 
Team  New  York,  Bayoime,  NJ.  • 

The  safety  and  security  zones  will 
protect  Coast  .Guard  assets,  others  in  the 
maritime  community,  and  the 
siuTOimding  communities  from 
subversive  or  terrorist  attack  against  the 
Coast  Guard  that  could  cause  serious 
damage  to  vessels,  the  port  or  the 
environment  or  adversely  impact  the 
Coast  Guard's  ability  to  conduct  its 
assigned  missions.  The  Captain  of  the 
Port  does  not  expect  this  rule  to 
interfere  with  the  transit  of  any  vessels 
through  the  waterways  adjacent  to  any 
cutter  or  shoreside  facility. 
Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  commercial  or 
recreational  piers  in  the  vicinityjpf  the 
zones. 

Commercial  Waterfront  Facilities 

The  Coast  Guard  is  establishing  a 
permanent  safety  and  security  zone 
within  25  yards  of  each  commercial 
waterfront  facility  located  within  the 
New  York  Marine  Inspection  and 
Captain  of  the  Port  Zones  that  is  capable 
of  accepting  barge,  ship,  or  ferry  vessels. 
A  "commercial  waterfront  facility" 
means  all  piers,  wharves,  docks  and 
similar  structures  to  which  commercial 
vessels  may  be  seciued;  areas  of  land  or 
water  under  and  in  immediate 
proximity  to  them;  buildings  on  such 
structures  or  contiguous  to  them;  and 


equipment  and  materials  on  such 
structures  and  in  such  buildings.  Diuing 
transfer  operations  at  a  commercial 
waterfront  facility,  the  25-yard  zone 
would  be  measiued  from  the  outboard 
side  of  the  commercial  vessel  instead  of 
the  pierhead.  These  zones  prohibit  the 
entry  of  vessels  that  are  not  actively 
engaged  in  legitimate,  scheduled 
transfer  operations  at  the  individual 
facilities.  Vessels  may  transit  through 
any  portion  of  the  zone  that  extends  into 
the  navigable  channel  for  the  sole 
purpose  of  direct  and  expeditious 
transit  through  the  zone  so  long  as  they 
remain  within  the  navigable  channel, 
maintain  the  maximum  safe  distance 
from  the  waterfront  facility  and  do  not 
stop  or  loiter  within  the  zone. 

The  safety  and  seciuity  zones  are 
necessary  to  protect  each  facility, 
conunercial  vessels  moored  at  the 
facility,  others  in  the  maritime 
community,  and  the  surrounding 
conuniuiities  from  subversive  or 
terrorist  attack  against  the  facility  that 
could  potentially  cause  serious  negative 
impact  to  commercial  vessels,  the  port, 
or  the  environment.  The  Captain  of  the 
Port  does  not  expect  this  rule  to 
interfere  with  the  transit  of  any  vessels 
through  the  waterways  adjacent  to  each 
facility.  Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zone. 


Liberty  and  Ellis  Islands 

The  Coast  Guard  is  establishing  a 
permanent  safety  and  security  zone 
encompassing  all  waters  within  150 
yards  of  Liberty  Island,  Ellis  Island,  and 
the  bridge  between  Liberty  State  Park 
and  Ellis  Island. 

The  safety  and  security  zones  are 
necessary  to  protect  each  Island,  the 
bridge  between  Liberty  State  Park  and 
Ellis  Island,  authorized  sight-seeing 
vessels  operating  at  each  island,  others 
in  the  maritime  coimnunity,  and  the 
surrounding  communities  from 
subversive  or  terrorist  attack  against  the 
islands  that  could  potentially  cause 
serious  negative  impact  to  vessels,  the 
port,  or  the  enviroiunent.  The  Captain  of 
the  Port  does  not  expect  this  rule  to 
interfere  with  the  transit  of  any  vessels 
through  the  waterways  adjacent  to  each 
Island.  Additionally,  vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zones. 


Bridge  Piers  and  Abutments,  Overhead 
Power  Cable  Towers,  Piers,  and  Tunnel 
Ventilators 

The  Coast  Guard  is  establishing  a 
permanent  safety  and  security  zone 
within  25  yards  of  each  bridge  pier  and 
abutment,  overhead  power  cable  tower, 
pier,  and  tunnel  ventilator,  located 
within  the  waters  of  the  New  York 
Marine  Inspection  and  Captain  of  the 
Port  New  York  Zones,  south  of  the  troy, 
NY  Locks. 

The  safety  and  security  zones  are 
necessary  to  protect  each  bridge, 
overhead  power  cable,  pier,  abutment, 
turmel  ventilator,  others  in  the  maritime 
community,  and  the  surrounding 
communities  from  subversive  or 
terrorist  attack  against  the  protected 
structvues  that  could  potentially  cause 
serious  negative  impact  to  commercial 
ground  shipments  by  vehicle  or 
railroad,  private  vehicle  traffic,  vessels, 
the  port,  or  the  environment.  The 
Captain  of  the  Port  does  not  expect  this 
rule  to  interfere  with  the  transit  of  any 
vessels  through  the  waterways  adjacent 
to  each  bridge,  overhead  power  cable, 
and  tunnel  ventilator.  Vessels  may 
transit  through  any  portion  of  the  zone 
that  extends  into  the  navigable  channel 
for  the  sole  purpose  of  direct  and 
expeditious  transit  through  the  zone  so 
long  as  they  remain  within  the 
navigable  channel,  maintain  the 
maximum  safe  distance  from  the 
protected  structure  and  do  not  stop  or 
loiter  within  the  zone.  Additionally, 
vessels  will  not  be  precluded  from 
mooring  at  or  getting  underway  from 
commercial  or  recreational  piers  in  the 
vicinity  of  the  zones. 

New  York  City  Passenger  Ship 
Terminal,  Hudson  River,  NY 

The  Coast  Guard  is  establishing  a 
permanent  safety  and  secimty  zone  that 
will  be  enforced  whenever  passenger 
vessels  are  pierside  at  Pier  88,  90,  or  92, 
or  whenever  the  passenger  ship  terminal 
or  the  adjacent  Intrepid  Sea,  Air  and 
Space  Museum,  Manhattan  is  being 
used  as  an  Emergency  Operations 
Center.  The  Coast  Guard  will  provide 
notification  and  termination  of 
enforcement  of  a  particular  safety  or 
secimty  zone  by  way  of  methods 
identified  in  33  CFR  165.7. 

This  safety  and  security  zone  includes 
all  waters  of  the  Hudson  River  bound  by 
the  following  points:  From  the  northeast 
comer  of  Pier  96  where  it  intersects  the 
seawall,  thence  west  to  approximate 
position  40°46'23.1''  N,  073°59'59.0''  W, 
thence  south  to  approximate  position 
40°45'55.3''  N,  074°00'20.2''  W  (NAD 
1983),  thence  east  to  the  southeast 
comer  of  Pier  84  where  it  intersects  the 
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seawall,  thence  north  along  the 
shoreline  to  the  point  of  origin.  Marine 
traffic  will  still  be  able  to  transit  through 
the  western  660  yards  of  the  900-yard 
wide  Hudson  River  during  the 
activation  of  the  zone.  Vessels  moored 
at  piers  within  the  safety  and  security 
zone,  however,  will  not  be  allowed  to 
transit  from  their  moorings  without 
permission  from  the  Captain  of  the  Port, 
New  York,  during  the  effective  periods 
of  the  safety  and  security  zone.  The  only 
vessels  that  will  be  affected  by  the  safety 
or  security  zones  will  be  other  passenger 
vessels  at  the  Passenger  Terminal  or 
visiting  vessels  at  the  Intrepid  Sea,  Air 
and  Space  Museum.  The  Captain  of  the 
Port  may  authorize  these  vessels  to 
transit  through  these  zones.  The  Captain 
of  the  Port  does  not  anticipate  any 
negative  impact  on  vessel  traffic  due  to 
this  safety  and  security  zone. 

The  safety  and  security  zones  are 
necessary  to  protect  the  passenger 
vessels,  their  crews  and  passengers, 
others  in  the  maritime  community,  and 
the  surrounding  communities  from 
subversive  or  terrorist  attack  that  could 
cause  serious  negative  impact  to  vessels, 
the  port,  or  the  environment,  and  result 
in  numerous  casualties.  , 

The  Captain  of  the  Port  will  notify  the 
maritime  community  of  periods  during 
which  this  safety  and  seciurity  zone  will 
be  enforced  in  accordance  with  methods 
identified  in  33  CFR  165.7. 

Any  violation  of  any  safety  or  security 
zone  herein,  is  pimishable  by,  among 
others,  civil  penalties  (not  to  exceed 
$27,500  per  violation,  where  each  day  of 
a  continuing  violation  is  a  separate 
violation),  criminal  penalties 
(imprisoiunent  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
$100,000),  in  rem  liability  against  the 
offending  vessel,  and  license  sanctions. 
This  regulation  is  established  under  the 
authority  contained  in  50  U.S.C.  191,  33 
U.S.C.  1223, 1225  and  1226. 

No  person  or  vessel  may  enter  or 
remain  in  a  prescribed  safety  or  security 
zone  at  any  time  without  the  permission 
of  the  Captain  of  the  Port,  New  York. 
Each  person  or  vessel  in  a  safety  or 
security  zone  shall  obey  any  direction  or 
order  of  the  Captain  of  the  Port.  The 
Captain  of  the  Port  may  take  possession 
and  control  of  any  vessel  in  a  security 
zone  and/or  remove  any  person,  vessel, 
article  or  thing  from  a  security  zone. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 


Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procediu«s  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26. 1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procediues  of  DOT  is  unnecessary.  This 
finding  is  based  on  the  fact  that  vessels 
will  be  able  to  transit  around  the  safety 
and  security  zones  at  the  Indian  Point 
Nuclear  Power  Station,  the  Coast  Guard 
Stations  and  Cutters,  Commercial 
Waterfront  Facilities,  Liberty  Island, 
Ellis  Island,  Bridge  Piers  and 
Abutments,  Overhead  Power  Cable 
Towers  and  Abutments,  Turmel 
Ventilators,  the  New  York  City 
Passenger  Ship  Terminal,  and  the  DVs, 
vessels  can  still  transit  through  the 
harbor  before,  diuing,  or  after  these 
vessels'  transits,  the  expected  short 
diuation  of  these  zones'  activation,  the 
expected  infrequency  of  the  activation 
of  the  safety  and  security  zones  around 
LHG  vessels  and  LHG  facilities,  and 
advance  notifications  will  be  made  by 
methods  in  accordance  with  33  CFR 
165.7. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  New  York  Marine 
Inspection  and  Captain  of  the  Port 
Zones  in  which  entry  will  be  prohibited 
by  safety  or  security  zones. 

These  safety  and  secm-ity  zones  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
for  the  following  reasons:  Vessels  will 
be  able  to  transit  around  the  safety  and 
security  zones  at  the  Indian  Point 
Nuclear  Power  Station,  the  Coast  Guard 
Stations  emd  Cutters,  Commercial 
Waterfront  Facilities,  Liberty  Island, 
Ellis  Island,  Bridge  Piers  and 
Abutments,  Overhead  Power  Cable 
Towers  and  Abutments,  Tuimel 


Ventilators,  the  New  York  City 
Passenger  Ship  Terminal,  and  the  DVs, 
vessels  can  still  transit  through  the 
harbor  before,  during,  or  after  these 
vessels'  transits,  the  expected  short 
duration  of  these  zones'  activation,  the 
expected  infrequency  of  the  activation 
of  the  safety  and  security  zones  around 
LHG  vessels  and  LHG  facilities,  and  the 
advance  notifications  that  will  be  ' 
provided  by  the  methods  described 
above. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  However,  we  received  no 
requests  for  assistance  from  any  small 
entities. 

Small  businesses  may  send  comments 
on  thaactions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultine 
Regulatory  Enforceihent  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  calls  for  no  new  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  residt  in  such 
an  expenditure,  we  do  discuss  the 
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effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  nde  imder 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figiue  2-1 . 
paragraph  34(g).  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  dociunentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes 


safety  and  security  zones.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Revise  §  165.160  to  read  as  follows: 

§  165.160    Safety  and  Security  Zones: 
Liquefied  Hazardous  Gas  Vessel.  Liquefied 
Hazardous  Gas  Facility  and  Designated 
Vessel  Transits,  New  Yorit  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone. 

(a)  Location.  The  following  areas  are 
safety  and  security  zones: 

(1)  All  waters  of  the  New  York  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone  within  a  200-yard  radius  of  any 
Liquefied  Hazardous  Gas  (LHG)  vessel 
or  LHG  facifity. 

(2)  All  waters  of  the  New  York  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone  within  a  100-yard  radius  of  any 
Designated  Vessels. 

(b)  Designated  Vessels  (DVs).  For  the 
purposes  of  this  section,  DVs  are: 
Vessels  certificated  to  carry  500  or  more 
passengers;  vessels  carrying  government 
officials  or  dignitaries  requiring 
protection  by  the  U.S.  Secret  Service,  or 
other  Federal.  State  or  local  law 
enforcement  agency;  and  barges  or  ships 
carrying  petroleum  products,  chemicals, 
or  other  hazardous  cargo. 

(c)  Regulations.  (1)  Tne  general 
regulations  contained  in  33  CFR  165.23 
and  165.33  apply. 

(2)  All  persons  and  vessels  must 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  onboard 
Coast  Guard,  Coast  Guard  Auxiliary, 
local,  state,  and  federal  law  enforcement 
vessels.  Upon  being  hailed  by  U.S.  Coast 
Guard  patrol  personnel  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 

(3)  The  Captain  of  the  Port  will  notify 
the  maritime  community  of  periods 


during  which  these  zones  will  be 
enforced  by  methods  in  accordance  with 
33  CFR  165.7  and  will  identify  DV 
vessel  transits  by  way  of  electronic  mail 
broadcast. 

3.  Add  §  165.169  to  read  as  follows: 

§  165.169    Safety  and  Security  Zones:  New 
York  Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone. 

(a)  Safety  and  security  zones.  The 
following  waters  within  the  New  York 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone  are  safety  and  security 
zones: 

(1 )  Indian  Point  Nuclear  Power 
Station  (IPNPS).  All  waters  of  the 
Hudson  River  within  a  300-yard  radius 
of  the  IPNPS  pier  in  approximate 
position  41°16'12.4''  N,  073°57'16.2''  W 
(NAD  83). 

(2)  U.S.  Coast  Guard  Cutters  and 
Shore  Facilities.  All  waters  within  100 
yards  of:  Each  moored,  or  anchored. 
Coast  Guard  Cutter;  Coast  Guard  Station 
New  York,  Staten  Island,  NY;  Coast 
Guard  Station  Sandy  Hook,  NJ;  Coast 
Guard  Station  Kings  Point.  NY;  and 
Coast  Guard  Aids  to  Navigation  Team 
New  York,  Bayorme.  NJ. 

(3)  Commercial  Waterfront  Facilities. 
All  waters  within  25  yards  of  each 
commercial  waterfront  facility  that  is 
capable  of  accepting  barge,  ferry  or  other 
commercial  vessels.  For  purposes  of  this 
section,  "commercial  waterfi-ont 
facility"  means  all  piers,  wharves,  docks 
and  similar  structures  to  which  barge, 
ferry  or  other  commercial  vessels  may 
be  secured;  areas  of  land  or  water  under 
and  in  immediate  proximity  to  them; 
buildings  on  such  structures  or 
contiguous  to  them;  and  equipment  and 
materials  on  such  structures  and  in  such 
buildings. 

(i)  When  a  barge,  ferry  or  other 
commercial  vessel  is  conducting 
transfer  operations  at  a  commercial 
waterfront  facility,  the  25-yard  zone  is 
measiued  fi-om  the  outboard  side  of  the 
commercial  vessel. 

(ii)  Vessels  may  transit  through  any 
portion  of  the  zone  that  extends  into  the 
navigable  channel  for  the  sole  pm-pose 
of  direct  and  expeditious  transit  through 
the  zone  so  long  as  they  remain  within 
the  navigable  channel,  maintain  the 
maximum  safe  distance  from  the 
commercial  waterfront  facility  and  do 
not  stop  or  loiter  within  the  zone. 

(4)  Liberty  and  Ellis  Islands.  All 
waters  within  150  yards  of  Liberty 
Island.  Ellis  Island,  and  the  bridge 
between  Liberty  State  Park  and  Ellis 
Island. 

(5)  Bridge  Piers  and  Abutments, 
Overhead  Power  Cable  Towers,  Piers 
and  Tunnel  Ventilators.  All  waters 
within  25  yards  of  any  bridge  pier  or 
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abutment,  overhead  power  cable  tower, 
pier  or  timnel  ventilators  south  of  the 
Troy,  NY  Locks.  Vessels  may  transit 
through  any  portion  of  the  zoife  that 
extends  into  the  navigable  channel  for 
the  sole  purpose  of  direct  and 
expeditious  transit  through  the  zone  so 
long  as  they  remain  within  the 
navigable  chaiuiel,  maintain  the 
maximum  safe  distance  from  the 
waterfront  facility  and  do  not  stop  or 
loiter  within  the  zone. 

(6)  New  York  City  Passenger  Ship 
Terminal,  Hudson  River,  NY.  (i) 
Location.  All  waters  of  the  Hudson 
River  bound  by  the  following  points: 
From  the  northeast  comer  of  Pier  96 
where  it  intersects  the  seawall,  thence 
west  to  approximate  position 
40''46'23.1''  N,  073°59'59.0''  W,  thence 
south  to  approximate  position 
40*"45'55.3''  N,  074°00'20.2''  W  (NAD 
1983),  thence  east  to  the  southeast 
comer  of  Pier  84  where  it  intersects  the 
seawall,  thence  north  along  the 
shoreline  to  the  point  of  origin. 

(ii)  Enforcement  period.  This  JMue 
will  be  enforced  whenever  passenger 
vessels  are  pierside  at  Pier  88,  90  or  92 
or  whenever  the  passenger  ship  terminal 
or  the  adjacent  Intrepid  Sea,  Air  and 
Space  Museum,  Manhattan  is  being 
used  as  an  Emergency  Operations 
Center.  The  activation  and  termination 
of  a  particular  zone  will  be  announced 
in  accordance  with  33  CFR  165.7. 

(b)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
and  165.33  apply. 

C2)  Vessels  not  actively  engaged  in 
legitimate  transfer  operations  shall  not 
stop  or  loiter  within  that  part  of  a 
commercial  waterfront  facility  safety 
and  security  zone  extending  into  the 
navigable  chaimel,  described  in 
paragraph  (a)(3)  of  this  section,  without 
the  express  permission  of  the  Coast 
Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  onboard 
Coast  Guard,  Coast  Guard  Auxiliary, 
local,  state,  and  federal  law  enforcement 
vessels.  Upon  being  hailed  by  U.S.  Coast 
Guard  patrol  personnel  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 


Dated:  December  30,  2002. 

N.E.  Merkle. 

Captain,  Coast  Guard,  Acting  Captain  of  the 
Port.  New  York. 

[FR  Doc.  03-1285  Filed  1-21-03;  8:45  am] 

BILUNG  COOE  49ia-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OR-01-003;  FRL-7429-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Oregon 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  mle. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  approves  niunerous 
revisions  to  the  State  of  Oregon 
Implementation  Plan  submitted  to  EPA 
by  the  Director  of  the  Oregon 
Ciepartment  of  Environmental  Quality 
(ODEQ)  on  November  5. 1999,  March  7, 
2000,  June  26,  2001,  and  November  4, 
2002.  The  revisions  were  submitted  in 
accordance  with  the  requirements  of 
section  110  and  parts  C  and  D  of  title 
I  of  the  Clean  Air  Act  (hereinafter  CAA 
or  Act). 

DATES:  This  direct  final  rule  will  be 
effective  March  24,  2003,  unless  EPA 
receives  adverse  comment  by  February 
21,  2003.  If  adverse  comments  are 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Debra  Suzuki,  EPA, 
Office  of  Afr  Quality  (OAQ-107),  1200 
Sixth  Avenue,  Seattle,  Washington 
98101. 

Copies  of  the  State's  request  and  other 
information  supporting  this  action  are 
available  for  inspection  during  normal  , 
business  horns  at  the  following 
locations:  EPA,  Office  of  Air  Quality 
(OAQ-107),  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  and  State  of  Oregon, 
Department  of  Environmental  Quality, 
811  SW.  Sixth  Avenue,  Pordand, 
Oregon  97204-1390. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Bray,  Senior  Afr  Pollution 
Scientist,  EPA,  Office  of  Air  Quality 
(OAQ-107),  Seattle,  Washington  98101, 
(206) 553-4253. 

SUPPLEMENTARY  INFORMATION:  Please 
note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  fit)m  the 
remainder  of  the  rule,  EPA  may  adopt 


as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment.  Throughout  this  document, 
wherever  "we,"  "us,"  or  "our"  is  used, 
we  mean  the  EPA.  Information  is 
organized  as  follows: 

Table  of  Contents 

I.  Rule  RecodiHcation 

A.  Description  of  Submittal 

B.  Summary  of  Action 

II.  Emission  Standards  for  VOC  Point 

Sources — Marine  Vapor  Loading 

A.  Description  of  Submittal 

B.  Summeiry  of  Action 

III.  Permitting  Rules 

A.  Description  of  Submittals 

B.  Background 

C.  Key  Changes  to  Oregon's  SIP 

1.  Division  200  General  Air  Pollution 
Procedures  and  Definitions 

2.  Division  204  Designation  of  Air  Quality 
Areas 

3.  Division  209  Public  Participation 

4.  Division  210  Stationary  Source 
Notification  Requirements 

5.  Division  212  Stationary  Source  Testing 
and  Monitoring 

6.  Division  214  Stationary  Source 
Reporting  Requirements 

7.  Division  216  Air  Contaminant  Discharge 
Permits 

8.  Division  222  Stationary  Source  Plant 
Site  Emission  Limits 

9.  Division  224  Major  New  Source  Review 

10.  Division  225  Air  Quality  Analysis 
Requirements 

11.  Division  226  General  Emission 
Standards 

12.  Division  268  Emission  Reduction 
Credits 

IV.  Letter  Notice  Approval — Repeal  of  Rule 

for  Parking  Offsets  in  the  Portland 
Central  Business  District 

V.  Statutory  Authority 

VI.  Scope  of  EPA  Approval 

VII.  Summary  of  Action 

VIII.  Regulatory  Assessment  Requirements 

I.  Rule  Recodification 

A.  Description  of  Submittal 

On  November  5,  1999,  ODEQ 
submitted  a  complete  rule  renumbering 
to  EPA  for  approval  into  the  SIP.  The 
rules  are  renumbered  and  re-labeled  to 
more  accurately  describe  their  content, 
and  non-applicable  and  duplicative 
rules  are  repealed  to  eliminate  conflicts 
and  purge  outdated  requirements.  These 
rule  changes  are  non-substantive.  The 
following  Divisions  were  submitted  as 
part  of  the  rule  renumbering,  with  an  - 
effective  date  under  State  law  of  October 
14,  1999:  200  (General  Air  Pollution 
Procedures  and  Definitions),  202 
(Ambient  Air  Quality  Standards  and 
PSD  Increments),  204  (Designation  of 
Air  Quality  Areas),  206  (Air  Pollution 
Emergencies).  208  (Visible  Emissions 
and  Nuisance  Requirements),  210   . 
(Stationary  Source  Notification 
Require.ments),  212  (Stationary  Source 
Testing  and  Monitoring),  214 
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(Stationary  Source  Reporting 
Requirements).  216  (Air  Contaminant 
Discharge  Pennits).  218  {Oregon  Title  V 
Operating  Permits),  222  (Stationary 
Source  Plant  Site  Emission  Limits),  224 
(Major  New  Source  Review),  225  (Air 
Quality  Analysis  Requirements),  226 
(General  Emission  Standards),  228  , 
(Requirements  for  Fuel  Burning 
Equipment  and  Fuel  Sulfur  Content), 
232  (Emission  Standards  for  VOC  Point 
Sources),  234  (Emission  Standards  for 
Wood  Products  Industries),  236 
(Emission  Standards  for  Specific 
Industries),  240  (Rules  for  Areas  with 
Unique  Air  Quality  Needs),  242  (Rules 
Applicable  to  the  Portland  Area),  250 
(General  Conformity),  252 
(Transportation  Conformity),  256  (Motor 
Vehicles).  258  (Motor  Vehicle  Fuel 
Specifications),  262  (Residential 
Woodheating),  264  (Rules  for  Open 
Burning),  266  (Field  Burning  Rules 
(Willamette  Valley)),  and  268  (Emission 
Reduction  Credits).  Cross-reference 
tables  for  the  old  and  new  division 
numbers  are  available  in  the  docket  for 
this  action. 

B.  Summary  of  Action 

We  are  approving  the  recodified 
version  of  Oregon's  rules  to  replace  the 
old  divisions  in  the  current  SIP.  ODEQ 
submitted  revised  versions  of  Divisions 
200. 202,  204,  210,  212,  214,  216,  222, 
224,  226.  240.  and  268  on  Jime  26,  2001. 
The  approval  of  these  sections  is 
discussed  in  section  III  below.  In 
addition,  in  the  process  of  reviewing  the 
recodification  submittal  against  the 
current  SIP,  some  past  errors  were 
discovered.  We  are  correcting  these 
errors  in  this  action,  and  they  are 
described  below,  along  with  the 
exceptions  to  our  approval  of  the 
recodification  submittal. 

Division  208,  Visible  Emissions  and 
Nuisance  Requirements;  Division  256, 
Motor  Vehicles;  and  Division  264,  Rules 
for  Open  Bimiing  (New  Division 
Numbers) 

We  are  not  acting  on  Division  208 
(Visible  Emissions  and  Nuisance 
Requirements),  Division  256  (Motor 
Vehicles),  and  Division  264  (Rules  for 
Open  Burning)  in  this  action.  These 
divisions  have  been  subsequently 
revised  by  ODEQ  and  were  submitted  to 
EPA  for  approval  on  March  13,  2001 
(Division  208),  September  21,  2000 
(Division  256),  December  1,  2000 
(Division  256),  and  June  26,  2000 
(Division  264).  We  will  be  acting  on 
Divisions  208.  256.  and  264  in  a 
separate  rulemaking. 


Division  218.  Oregon  Title  V  Operating 
Permits 

We  are  taking  no  action  on  Division 
218.  Oregon  title  V  Operating  Permits, 
because  Federal  Operating  Permit  (tide 
V)  programs  and  rules  are  reviewed  and 
approved  by  EPA  through  the  title  V 
approval  process,  which  is  independent 
of  the  SIP  approval  process. 

Division  21,  General  Emission 
Standards  for  Particulate  Matter  (Old 
Division  Niunber) 

On  May  13,  1998  (63  FR  26460),  EPA 
approved  the  removal  of  section  21-025, 
Refuse  Burning  Equipment  Limitations, 
which  had  been  repealed  by  ODEQ  in 
1996.  In  1999,  this  section  was 
mistakenly  re-approved  back  into  the 
SIP.  We  are  removing  section  21-025 
from  the  SIP  in  this  action.  Sections  21- 
015,  21-050,  21-055,  and  21-060, 
Visible  Air  Contaminant  Limitations 
and  Fugitive  Emissions,  will  not  be 
removed  from  the  SIP.  These  sections 
were  renumbered  to  Division  208, 
which,  as  discussed  above,  will  be  acted 
on  in  a  separate  rulemaking.  Sections 
21-200  through  21-245,  Industrial 
Contingency  Requirements  for  PM-10 
Nonattainment  Areas,  will  also  remain 
in  the  SIP  at  this  time.  These  sections 
were  repealed  by  ODEQ  in  1998  and 
ODEQ  submitted  a  PM-10  revocation 
package  requesting  the  removal  of  these 
sections  from  the  SIP.  These  sections 
will  be  acted  on  in  a  separate 
rulemaking. 

Division  22,  General  Gaseous  Emissions 
(Old  Division  Number) 

In  1997,  EPA  approved  section  22- 
108,  Applicability  of  Alternative  Control 
Systems,  into  the  SIP.  This  approval 
was  done  in  error  as  ODEQ  repealed  this 
rule  in  1983.  Therefore,  we  are 
removing  section  22-108  from  the  SIP 
in  this  action. 

Division  31,  Ambient  Air  Quality 
Standards  (Old  Division  Number) 

We  are  removing  section  31—035, 
Hydrocarbons,  from  the  SIP.  ODEQ 
repealed  this  outdated  section  in  1998. 
In  1978,  EPA  revoked  the  hydrocarbons 
standard  from  40  CFR  50  and  changed 
the  precursor  for  ozone  from 
hydrocarbons  to  volatile  organic 
compounds  (VOC).  Therefore,  a 
hydrocarbons  standard  is  no  longer 
necessary. 

Division  232,  Emission  Standards  for 
VOC  Point  Sources 

40  CFR  52.1985  describes  the 
conditions  of  our  past  approvals  of 
ODEQ's  VOC  regulations.  We  are 
removing  40  CFR  52.1985  because  the 
version  of  Division  232  that  we  are 


approving  in  this  action  satisfies  these 
conditions. 

Division  234,  Emission  Standards  for 
Wood  Products  Industries  (New 
Division  Number) 

We  are  not  acting  on  references  to 
total  reduced  sulfur  (TRS)  in  this 
division  because  control  of  TRS  is  not 
appropriate  for  inclusion  in  the  SIP 
because  it  is  not  a  criteria  pollutant. 

Division  236,  Emission  Standards  for 
Specific  Industries  (New  Division 
Number) 

We  are  approving  this  division,  with 
the  exception  of  references  to  Fluorides 
because  control  of  Fluorides  is  not 
appropriate  for  inclusion  in  the  SIP 
because  it  is  not  a  criteria  pollutant. 

Division  250,  General  Conformity  (New 
Division  Number) 

On  September  27, 1995.  ODEQ 
submitted  a  complete  package  of 
General  Conformity  rules  (Division  20) 
to  EPA  for  approval  into  the  SIP.  On 
October  8,1998,  ODEQ  submitted 
further  revisions  to  their  General 
Conformity  rules.  This  1998  submittal 
only  contained  the  sections  that  were 
revised.  The  1998  submittal  was 
approved  in  a  Federal  Register 
dociunent  on  March  22,  2000  (65  FR 
15244).  The  sections  that  were  not 
revised  in  1998  (20-1500,  20-1540,  20- 
1550.  and  20-1560).  however,  were 
never  approved  as  part  of  the  SIP.  The 
entire  package  of  General  Conformity 
rules  was  submitted  in  the 
recodification  package  in  1999,  where 
Division  20  was  renumbered  to  Division 
250.  The  previously  unapproved 
sections  comply  with  the  Federal  rules 
under  40  CFR  part  51,  subpart  W,  so 
therefore  we  are  now  approving  all 
sections  of  ODEQ's  General  Conformity 
rules,  under  the  new  Division  250. 
However,  we  are  taking  no  action  on 
section  250-0110,  Savings  Provision, 
which  describes  how  the  Federal  and 
State  rules  work  together,  because  it  is 
not  needed  in  the  SIP. 

Division  252,  Transportation 
Conformity  (New  Division  Niunber) 

On  March  22,  2000  (65  FR  15244), 
EPA  approved  ODEQ's  Transportation 
Conformity  rules  into  the  SIP.  We  are 
approving  the  new  rule  numbers  for  the 
Transportation  Conformity  rules  with 
the  same  exceptions  as  the  original 
approval  in  2000.  hi  the  March  22,  2000, 
Federal  Register  document  there  was  a 
typographical  error  regarding  an 
exception  in  the  Incorporation  by 
Reference  (IBR).  The  exception  should 
refer  to  section  750(5)(b)  rather  than 
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750(4)(b).  We  are  correcting  this  error  in 
this  action. 

n.  Emission  Standards  for  VOC  Point 
Sources — Marine  Vapor  Loading 

A.  Description  of  Submittal 

EPA  redesignated  the  Portland  area  as 
attainment  for  ozone  and  approved  a 
maintenance  plan  for  the  area  on  May 
19,  1997  (62  FR  27204).  The  plan  relied 
on  reductions  from  a  cross-Cascades 
pipeline  that  would  have  provided  a 
cost  effective  alternative  to  barging 
gasoline  to  fuel  terminals  east  of  the 
mountains.  In  July  1999,  planning  for 
the  pipeline  was  halted  following  an 
explosion  from  a  pipeline  rupture  in 
Bellingham.  The  maintenance  plan 
states  that  if  the  pipeline  is  not 
constructed,  ODEQ  will  propose 
alternate  control  measiues.  In  fulfilment 
of  that  commitment,  ODEQ  submitted  a 
revision  to  the  SIP  on  March  13,  2000, 
which  included  a  Marine  Vapor  Loading 
rule,  OAR  340-232-0110,  and  changes 
to  definitions  in  OAR  340-232-0030. 
These  revisions  were  adopted  by 
Oregon's  Environmental  Quality 
Commission  (EQC)  on  February  1 1 , 
2000,  and  became  effective  as  a  matter 
of  State  law  on  June  1,  2001. 

OAR  340-232-0110  requires  all  bulk 
gas  terminals  in  the  Portland  ozone  air 
quality  maintenance  area  to  use 
pollution  control  equipment  when 
loading  gasoline  onto  river  barges.  If  the 
previous  load  in  the  barge  was  gasoline, 
then  vapor  control  is  required  when 
loading  any  subsequent  petroleum 
product.  Ship-to-ship  transfers,  known 
as  "lightering,"  are  now  required  to  be 
conducted  with  vapor  control  if  either 
vessel  is  berthed  at  a  terminal  dock. 
Mid-river  lightering  transfers  do  not 
require  vapor  control  but  tire  prohibited 
on  "Clean  Air  Action  Days".  The  "Clean 
Air  Action  Days"  program  is  outlined 
and  described  within  ODEQ's  Air 
Quality  Public  Education  and  Incentive 
Program  that  was  reviewed  previously 
by  EPA  as  part  of  Oregon's  SIP.  The 
revisions  to  OAR  340-232-0030  include 
adding  definitions  for  gas  freed, 
lightering,  loading  event,  marine  tank 
vessel,  marine  terminal,  marine  vessel, 
and  vapor  tight. 

B.  Summary  of  Action 

ODEQ  submitted  information  showing 
that  the  emission  reductions  that  will  be 
achieved  by  its  newly  adopted  marine 
vapor  loading  provisions  are  equivalent 
to  those  that  would  have  resulted  from 
the  cross-Cascades  pipeline.  Section 
183(f)  of  the  1990  Clean  Air  Act 
Amendments  authorizes  States  to  adopt 
standards  that  regulate  emissions  from 
marine  vessels.  Accordingly,  we  are 


.approving  this  submittal  (OAR  340- 
232-0030  and  OAR  340-232-0110). 

ni.  Permitting  Rules 

A.  Description  of  Submittals 

On  Jime  26,  2001,  the  Director  of  the 
ODEQ  submitted  1 7  Divisions  of  the 
Oregon  Administrative  Rules  as 
revisions  to  the  Oregon  SIP.  The 
submittal  includes  amendments  to  the 
following  Divisions,  effective  July  1, 
2001:  12  (Enforcement  Procedure  and 
Civil  Penalties),  200  (General  Air 
Pollution  Procedures  and  Definitions), 
202  (Ambient  Air  Quality  Standards  and 
PSD  Increments),  204  (Designation  of 
Air  Quality  Areas),  210  (Stationary 
Source  Notification  Requirements),  212 
(Stationary  Source  Testing  and 
Monitoring),  214  (Stationary  Source 
Reporting  Requirements),  216  (Air 
Contaminant  Discharge  Permits),  222 
(Stationary  Source  Plant  Site  Emission 
Limits),  224  (Major  New  Source 
Review),  226  (General  Emission 
Standards),  240  (Rules  for  Areas  with 
Unique  Air  Quality  Needs),  and  268 
(Emission  Reduction  Credits);  new 
Divisions  209  (Public  Participation)  and 
225  (Air  Quality  Analysis 
Requirements);  and  the  revocation  of 
Division  14  (Procediues  for  Issuance, 
Denial,  Modification,  and  Revocation  of 
Permits).  A  comprehensive  siunmary  of 
the  rule  changes,  including  rule-by-rule 
descriptions,  is  included  in  the  SIP 
submitted  (Attachment  3.3). 

On  November  4,  2002,  the  Director  of 
the  ODEQ  submitted  the  PM-10 
maintenance  plans  for  the  Grants  Pass 
and  Klamath  Falls  nonattainment  areas. 
This  submittal  included  revisions  to 
Divisions  204-0030  (Designation  of 
Nonattainment  Areas),  204-0040 
(Designation  of  Maintenance  Areas), 
222-041  (Soiuce  Specific  Annual 
PSEL),  224-0060  (Requirements  for 
Sources  in  Maintenance  Areas),  224- 
0070  (Prevention  of  Significant 
Deterioration  Requirements  for  Sources 
in  Attainment  or  Unclassified  Areas), 
225-0020  (Definitions),  225-0050 
(Requirements  for  Analysis  in  PSD  Class 
n  and  Class  HI  Areas).  225-0060 
(Requirements  for  Demonstrating 
Compliance  with  Standards  and 
Increments  in  PSD  Class  I  Areas),  and 
225-0090  (Requirements  for 
Demonstrating  a  Net  Air  Quality 
Benefit)  and  a  new  section  225--0045 
(Requirements  for  Analysis  in 
Maintenance  Areas),  effective  October  8, 
2002.  These  Divisions  were  revised  as 
part  of  the  maintenance  plan  efforts,  and 
sections  225-0020(10)  and  225-0090 
(l)(c)  were  further  revised  as  part  of  a 
temporary  rulemaking  to  change  the 
applicability  date  for  the  new  ozone 


precursor  significant  impact  distance 
from  January  1,  2003,  to  January  1,  2004. 
This  temporary  rulemaking  is  effective 
from  October  8,  2002,  through  April  6,  ■ 
2003.  EPA  will  be  acting  on  the 
maintenance  plans  and  redesignation 
requests  (including  sections  204-0030 
and  204-0040)  in  a  separate  rulemaking. 

B.  Background 

The  current  ODEQ  new  source  review 
(NSR)  program  and  Federally- 
enforceable  state  operating  permit 
(FESOP)  program  were  developed  in 
1981  and  approved  by  EPA  on  August 
13,  1982  (47  FR  35191).  Although  there 
have  been  a  number  of  minor  revisions 
to  Oregon's  permitting  rules  over  the 
years,  there^had  been  no  comprehensive 
review  or  revision  of  the  rules.  Over  the 
years,  ODEQ,  EPA,  industry,  and  others 
identified  a  niunber  of  concerns  with 
the  rules  that  were  usually  addressed 
through  ODEQ  internal  implementation 
guidance  rather  than  through 
rulemaking.  However  in  1998,  ODEQ 
decided  to  undertake  a  comprehensive 
review  of  its  existing  permitting  rules. 

A  workgroup  of  representatives  from 
ODEQ  and  the  Lane  Regional  Air 
Pollution  Authority,  with  input  from 
EPA,  identified  permitting  rule 
problems  and  recommended  solutions, 
building  on  recommendations  of  the 
Oregon  Industrial  Source  Advisory 
Committee  in  1994-1995  and  an  air 
quality  process  improvement  team  in 
1998.  An  extensive  list  of  rule  changes 
was  suggested  by  the  workgroup  and 
then  reviewed  and  critiqued  by  ODEQ 
permit  writers,  inspectors,  and 
management  to  develop  final 
recommendations.ODEQ's  final 
reconunendations  were  discussed  in 
detail  with  industrial  source  and 
environmental  representatives  during  a 
variety  of  workgroup  and  roundtable 
meetings.  In  addition,  the 
recommendations  were  presented  and 
discussed  with  permitted  sources, 
source  representatives,  and  the  public  at 
several  locations  in  Oregon  prior  to     , 
publication  of  the  proposed  rules  for 
public  comment. 

The  rulemaking  package  finally 
adopted  by  ODEQ  and  submitted  to  EPA 
as  a  SIP  revision  includes  numerous 
changes  to  several  different  permitting 
programs — minor  NSR,  PSD,  part  D 
(nonattainment  eu^a)  NSR,  visibility 
permitting,  state  operating  permits, 
emissions  trading,  and  other  permit- 
related  rules.  The  changes  were 
intended  to  clarify  and  update  Oregon's 
existing  permitting  rules  and  to  provide 
additional  tools  to  streamline  the 
permitting  and  planning  process,  while 
obtaining  the  same  air  quality  benefits 
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as  the  existing  rules.  The  changes 
include: 

(1)  Simpler  permitting  procedures; 

(2)  Greater  use  of  general  permits; 

(3)  Less  need  for  permit  revisions; 

(4)  Simpler  emission  trading  options; 

(5)  Improved  construction  approval 
procediu^s; 

(6)  Better  targeted  public 
involvement; 

(7),Sinipler  fees  and  billing;  and 
(8)  Clearer  applications  and  other 
requirements. 

EPA  has  reviewed  the  amendments  to 
the  ODEQ  rules  and  has  determined  that 
they  meet  EPA's  requirements  under 
sections  110,  part  C  and  part  D  of  title 
1  of  the  Clean  Air  Act.  EPA  is  therefore 
approving  them  as  revisions  to  the 
Oregon  SIP. 

C.  Key  Changes  to  Oregon's  SIP 

The  docket  includes  a  technical 
support  document  which  describes  in 
more  detail  the  substantive  changes  to 
the  Oregon  rules  that  have  been 
submitted  by  Oregon  as  revisions  to  the 
SIP,  EPA's  evaluation  of  the  changes, 
and  the  basis  for  EPA's  action.  A 
summary  of  the  key  changes  to  Oregon's 
rules  and  EPA's  proposed  action 
follows: 

1.  Division  200  General  Air  Pollution 
Procedures  and  Definitions 

This  Division  contains  ODEQ's 
general  air  quality  definitions  (section 
0020),  a  list  of  abbreviations  and 
acronyms  (section  0025),  general 
exceptions  (section  0030),  provisions  for 
adopting  and  submitting  the  Oregon  SIP 
(section  0040),  provisions  for 
compliance  schedules  (section  0050), 
and  rules  for  conflicts  of  interest  and 
makeup  of  boards  (sections  0100  to 
0120). 

EPA  is  taking  no  action  on  section 
0040  State  of  Oregon  Clean  Air  Act 
Implementation  Plan  because  this 
section  describes  the  State's  procedures 
for  adopting  its  SIP  and  incorporates  by 
reference  all  of  the  revisions  adopted  by 
the  EQC  for  approval  into  the  Oregon 
SIP  (as  a  matter  of  state  law).  This  is  not 
what  is  actually  approved  by  EPA  as  the 
Federally-enforceable  SIP  for  Oregon,  so 
we  are  therefore  taking  no  action  on  it. 
Previously,  section  0040  had  been 
approved  by  EPA  into  the  SIP  in  error, 
and  we  are  correcting  that  error  in  this 
action.  EPA  is  taking  no  action  on 
section  0050  Compliance  Schedules 
because  any  compliance  schedule 
established  by  Oregon  under  this 
provision  must  be  submitted  to,  and 
approved  by,  EPA  before  it  will  be 
Federally  enforceable  or  change  the 
requirements  of  the  EPA-approved  SIP 
(see  40  CFR  51.260  and  40  CFR 


51.102(a)(2)  and  (c)).  We  reviewed 
sections  200-0100,  200-0110,  and  200- 
0120  which  cover  conflicts  of  interest 
and  found  them  to  meet  the 
requirements  of  section  128  of  the  CAA. 
These  provisions  will  not  be 
incorporated  by  reference,  however. 
A  few  new  or  revised  definitions 
merit  discussion: 

Adjacent — This  definition  was  added 
to  clarify  that  facilities  that  are  located 
near  each  other  and  which  are 
interdependent  will  be  considered  to  be 
adjacent  for  purposes  of  the  definition 
of  the  term  "source." 

Federal  major  source — This  new 
definition  defines  the  size  of  major 
stationary  sources  (as  that  term  is 
defined  in  the  ODEQ  rules)  that  will  be 
subject  to  certain  provisions  of  the 
ODEQ  permit  rules.  The  size  thresholds 
used  to  define  this  term  are  the  same  as 
those  in  EPA's  PSD  rules  (40  CFR 
51.166(a)(1),  specifically,  the  100  ton 
per  year  and  250  ton  per  year 
thresholds. 

Generic  PSEL — This  new  definition 
establishes  the  annual  (12-month  rolling 
average)  emission  limits  that  will  be 
included  in  general  ACDP's  and  other 
permits  for  pollutants  that  are  emitted 
in  less  than  significant  emission  rates. 
Generic  PSEL's  will  limit  the  potential 
to  emit  of  any  pollutant  to  less  than  the 
Oregon  major  source  thresholds. 

Major  modification — This  definition  ' 
was  revised  to  better  implement  the 
ODEQ  accumulation  approach  to 
determining  when  a  major  modification 
will  occur.  It  also  clarifies  when 
increases  in  emissions  that  do  not  result 
from  physical  or  operational  changes  are 
not  considered  to  be  modifications  and 
are  regulated  under  the  PSEL  rule. 

Modification — This  new  definition 
was  added  to  define  the  term 
modification  for  the  minor  source 
construction  permitting  program.  The 
definition  is  essentially  the  same  as 
EPA's  definition  of  the  term 
"modification"  in  40  CFR  part  60  (i.e., 
the  NSPS  definition). 

Netting  basis — This  new  definition 
was  added  to  better  implement  the 
ODEQ  definition  of  "major 
modification."  It  defines  both  the 
baseline  emissions  from  which 
increases  are  measured  to  determine  if 
changes  are  subject  to  review,  as  well  as 
the  process  for  re-establishing  the 
baseline  after  changes  have  been 
through  the  major  soince  permitting 
process. 

Significant  emission  rate — This 
definition  was  revised  to  delete  the 
hazardous  air  pollutants  from  table  2;  to 
clarify  that  for  pollutants  not  listed  in 
table  2,  the  significant  emission  rate  is 
zero  unless  ODEQ  has  established  a  rate 


for  that  pollutant;  and  to  revise  table  3 
so  that  the  lower  significant  emission 
rates  apply  only  to  the  Medford- 
Ashland  AirQuality  Maintenance  Area 
and  not  to  the  Klamath  Falls  Urban 
Growth  Area  and  the  Lakeview  PM-10 
Nonattairunent  Area. 

Unassigned  emissions — This  new 
definition  defines  how  the  quantity  of 
unassigned  emissions  is  to  be 
determined  for  piu-poses  of  the  Plant 
Site  Emission  Limit  rule. 

2.  Division  204  Designation  of  Air 
Quality  Areas 

This  Division  identifies  the  carbon 
monoxide,  particulate  matter  (PM-10) 
and  ozone  nonattairunent  areas  in  the 
State  of  Oregon.  The  Division  was 
amended  to  reinstate  the  nonattairunent 
designation  for  the  Salem 
Nonattainment  Area  for  Ozone  as  a 
result  of  the  reinstatement  of  EPA's  one- 
hour  ozone  standard. 

3.  Division  209  Public  Participation 

This  is  a  new  Division  that  contains 
all  of  the  public  participation 
procediues  and  requirements  for  issuing 
permits  that  used  to  be  contained  in 
Divisions  14,  216,  218,  and  224.  It 
establishes  public  participation 
procedxues  for  four  categories  of  permit 
actions.  The  permitting  program  rules 
assign  permit  actions  to  the  appropriate 
public  participation  procedures 
established  in  this  Division.  The  four 
categories  of  permit  actions  and 
associated  procedures  are: 

Category  I — changes  that  are  not 
environmentally  significant  and  do  not 
involve  choices  made  by  ODEQ  (e.g., 
facility  name  change).  These  actions 
require  no  prior  public  notice,  but  a  list 
of  permit  actions  will  periodically  be 
made  available  for  public  review  after 
the  changes  have  been  made. 

Category  II — changes  that  have  the 
potential  for  low  to  medium 
environmental  and  public  health 
significance  (e.g.,  renewing  a  simple 
permit).  These  actions  will  require  a  30- 
day  public  notice  period,  but  not  a 
public  hearing. 

Category  III — changes  that  have  the 
potential  for  medium  to  high 
environmental  and  public  health 
significance  (e.g.,  increasing  the  plant 
site  emission  limit).  These  actions  will 
require  a  35-day  public  notice  period 
and  a  hearing  if  requested.  A  hearing 
can  also  be  pre-scheduled  by  ODEQ. 

Category  FV — changes  that  have  the 
potential  for  high  environmental  and 
public  health  significance  (e.g.,  siting  a 
new  major  facility).  These  actions  will 
require  a  public  notice  when  the 
application  is  submitted  and  an 
informational  meeting  prior  to  drafting 
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a  proposed  permit.  Once  the  proposed 
permit  is  drafted,  a  40-day  public  notice 
period  and  a  public  hearing  will  be 
required. 

If  a  permitting  action  is  not 
specifically  assigned  to  a  category,  then 
it  will  be  processed  under  Category  III. 

EPA  has  reviewed  these  public 
participation  procedures,  and  the 
assignment  of  permit  actions  in  each  of 
the  separate  permitting  rules,  and  finds 
them  to  be  consistent  with  the  EPA 
requirements  for  public  participation  set 
forth  in  40  CFR  51.161  for  minor  source 
permits  to  construct  and  nonattainment 
area  (part  D)  NSR,  40  CFR  51.166(q)  for 
PSD  permits,  the  June  28,  1989,  Federal 
Register  (54  FR  27.274)  for  Federally- 
enforceable  State  operating  permits,  and 
the  December  4,  1986,  Federal  Register 
(51  FR  43814)  for  generic  bubble  rules. 

4.  Division  210  Stationary  Source 
Notification  Requirements 

This  Division  contains  a  registration 
program  for  soiuces  not  subject  to  one 
of  the  Oregon  operating  permit 
programs  (air  contaminant  discharge 
permit  or  title  V  operating  permit 
programs)  and  also  contains  ODEQ's 
"minor  source"  preconstruction 
permitting  program,  titled  "Notice  of 
Construction  and  Approval  of  Plans." 
The  existing  notice  of  construction  and 
approval  of  plans  provisions  have  been 
repealed  and  replaced  with  provisions 
intended  to  improve  the  effectiveness  of 
the  program.  The  new  provisions  also, 
include  the  "Notice  of  Approval" 
provisions  originally  located  within 
Oregon's  title  V  operating  permit  rules. 

The  notice  of  construction 
requirements  apply  to  all  stationary 
sources  and  air  pollution  control 
equipment  except  those  that  are 
specifically  exempted  in  the  rules. 
These  exemptions  include: 

(1)  Equipment  used  in  agricultural 
operations  and  the  growing  or 
harvesting  of  crops  or  the  raising  of 
fowls  and  animals; 

(2)  Agricultiual  land  clearing 
operations  or  land  grading; 

(3)  Residential  heating  for  dwellings 
for  four  families  or  less; 

(4)  Other  residential  activities  at 
dwellings  for  four  families  or  less;  and 

(5)  Categorically  insignificant 
activities. 

The  rules  require  that  no  person  can 
construct  a  new  stationary  source, 
modify  an  existing  stationary  source,  or 
construct  or  modify  air  pollution  control 
equipment  without  first  notifying  the 
ODEQ.  It  is  important  to  note  that  the 
definitions  of  "stationary  source"  and 
"modification"  that  apply  in  this 
program  are  essentially  the  same  as 
EPA's  definitions  of  these  terms  in  40 


CFR  part  60  (New  Source  Performance 
Standards). 

The  rules  classify  construction  and 
modification  into  four  types — Type  1 
which  are  changes  that  are  truly  de 
minimis;  Type  2  which  are  changes  that 
are  more  than  de  minimis,  but  less  than 
significant;  Type  3  which  are  changes 
that  are  significant,  but  not  new  major 
sources'or  major  modifications',  and 
Type  4  which  are  changes  that  are 
significant  and  may  be  new  major 
soiut:es  or  major  modifications. 

The  rules  require  Type  1  and  2 
changes  to  provide  a  notice  to  ODEQ 
before  constructing  or  modifying  a 
stationary  source  or  air  pollution  control 
equipment.  Type  3  or  4  changes  must 
submit  an  application  for  either  a 
construction  ACDP,  new  ACDP,  or 
modified  ACDP  as  appropriate.  It  is 
important  to  note  that  the  rules  include 
a  provision  that  waives  the  notice  and 
application  requirements  for  changes 
that  are  pre-approved  [i.e.,  changes  that 
have  already  been  approved  in 
accordance  with  the  provisions  of  this 
Division  and/or  Division  224  New 
Source  Review)  in  an  ACDP  or  title  V 
operating  permit. 

Type  1  changes  may  begin 
construction  or  modification  10  days 
after  the  ODEQ  receives  the  notice 
unless  the  ODEQ  notifies  the  owner  or 
operator  that  the  change  is  not  a  Type 
1  change.  Type  2  changes  may  begin 
construction  or  modification  60  days 
after  the  ODEQ  receives  the  notice  or 
the  date  that  ODEQ  approves  the  change 
in  writing,  whichever  is  sooner.  Type  3 
changes  must  obtain  either  a 
construction  ACDP  or  a  new  or 
modified  standard  ACDP  before 
proceeding  with  construction  or 
modification.  Type  4  changes  must 
obtain  a  new  or  modified  standard 
ACDP  before  proceeding  with 
construction  or  modification.  Type  4 
changes  may  also  be  subject  to  the  major 
soiuce  "New  Source  Review"  rules 
(OAR  340  Division  224). 

The  rules  include  a  requirement  for 
the  owner  or  operator  to  notify  ODEQ 
that  construction  or  modification  has 
been  completed  within  30  days  and  on 
a  form  furnished  by  ODEQ.  This 
requirement  can  be  changed,  however, 
in  the  construction  permit  or  approval 
to  allow  for  a  different  time  period  or 
reporting  format.  ODEQ  can  also  issue 
an  order  prohibiting  the  construction  or 
modification  if  it  finds  that  it  is  not  in 
accordance  with  applicable 
requirements. 

Finally,  the  rules  state  that  the 
approval  to  construct  does  not  provide 
approval  to  operate  unless  otherwise 
allowed  by  either  the  ACDP  or  title  V 
operating  permit  rules.  Depending  upon 


the  type  of  change  and  the  permit  status 
of  the  source,  a  new  or  modified  ACDP 
or  a  modified  title  V  permit  may  be 
needed  before  the  change  can  be 
operated.  Changes  at  title  V  operating 
permit  sources  are  governed  by  Oregon's 
title  V  operating  permit  program  rules 
(OAR  340-218-0190(2)). 

Although  this  new  rule  is  structured 
quite  differently  from  Oregon's  previous 
program,  with  one  exception,  it  requires 
approval  prior  to  construction  or 
modification  for  the  same  universe  of 
stationary  sources  as  does  the  current 
SIP-approved  program.  The  new  rule 
now  exempts  categorically  insignificant 
activities  from  the  minor  source 
construction  program.  Oregon's  list  of 
categorically  insignificant  activities  was 
adopted  initially  as  part  of  its  title  V 
operating  permits  program  and  was 
approved  by  EPA  as  meeting  the 
requirements  of  40  CFR  part  70. 
Oregon's  list  of  categorically 
insignificant  activities  is  limited  to 
activities  that  have  only  trivial 
emissions  or  activities  that  are  not 
appropriate  for  regulating  under  a 
construction  permit  program  (e.g., 
accidental  fires,  motor  vehicles).  EPA 
has  determined  that  the  Oregon  rules  for 
"Notice  of  Construction  and  Approval 
of  Plans"  comply  with  EPA's 
requirements  for  minor  new  source 
review  programs  at  40  CFR  51.160 
through  51.164. 

5.  Division  212,  Stationary  Source 
Testing  and  Monitoring 

This  Division  contains  ODEQ's 
provisions  for  emission  testing  and 
monitoring,  including  Oregon's  rules  for 
"Compliance  Assurance  Monitoring." 
The  division  also  contains  ODEQ's 
provisions  regulating  the  use  of  stack 
heights  and  dispersion  techniques  to 
comply  vyith  ambient  standards.  The 
Division  was  amended  by  relocating 
section  0160  Records;  Maintaining  and 
Reporting  to  Division  214.  Numerous 
editorial  changes  and  corrections  to 
citations  were  made  throughout.  Oregon 
has  adopted  it's  own  rules  for 
implementing  EPA's  Compliance 
Assurance  Monitoring  regulationsand 
has  submitted  them  for  inclusion  in  the 
SIP.  Because  EPA's  regulations  are 
nationally  applicable,  both  Oregon's 
rules  (OAR  340-212-0200  through 
0280)  and  EPA's  rules  (40  CFR  part  64) 
apply  to  title  V  soiu'ces  in  Oregon.  As 
such,  EPA  is  approving  the  Oregon 
Compliance  Assurance  Monitoring  rules 
as  SIP  strengthening  provisions. 

EPA  is  approving  ODEQ's  rules  for 
emission  testing.  As  provided  in  40  CFR 
51.212(c)  and  consistent  with  EPA 
guidance  for  alternative  test  methods  for 
New  Source  Peiformance  Standards  and 
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National  Emission  Standards  for 
Hazardous  Air  Pollutants,  however, 
major  changes  to  test  methods  for  SIP- 
approved  emission  limits  must  be 
approved  by  EPA.  See  also  "How  To 
Review  and  Issue  Clean  Air  Act 
Applicability  Determinations  and 
Alternative  Monitoring:  New  Source 
Performance  Standards  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants."  February  1999. 

6.  Division  214,  Stationary  Source 
Reporting  Requirements 

This  Division  contains  ODEQ's 
provisions  for  reporting  and 
recordkeeping,  information  requests 
(CAA  section  114  authority),  credible 
evidence,  business  confidentiality, 
emission  statements,  and  excess 
emissions.  Numerous  editorial  changes 
were  made  throughout.  The  provisions 
for  Records;  Maintaining  and  Reporting 
were  amended  and  relocated  to  section 
0114  from  Division  212. 

On  October  17,  2002,  Oregon 
withdrew  the  provisions  for  excess 
emissions  (OAR  340-214-0300  through 
0360)  because  ODEQ  was  beginning  the 
process  of  revising  those  rules.  As  a 
result,  the  ciurent  excess  emissions 
provisions  in  OAR  340  Division  28  will 
remain  the  SIP-approved  version  of 
these  provisions. 

7.  Division  216,  Air  Contaminant 
Discharge  Permits 

This  Division  is  the  ODEQ  Federally- 
enforceable  State  operating  permit 
(FESOP)  program,  and  is  also  the 
administrative  permit  mechanism  used 
to  implement  the  notice  of  construction 
and  major  new  source  review  programs. 
This  Division  has  been  revised  to  clarify 
the  different  types  of  ACDP's,  the 
requirements  for  applying  for  ACDP's 
and  the  processes  for  issuing  and 
modifying  ACDP's.  The  rule  has  also 
been  revised  to  clarify  when  the  ODEQ 
or  the  Lane  Regional  Air  Pollution 
Authority  has  permitting  responsibility 
for  portable  sources. 

Tne  rules  now  establish  6  types  of 
ACDP's: 

(1)  Construction  ACDP.  which  is  used 
for  approving  Type  3  changes; 

(2)  General  ACDP,  which  is  for 
categories  of  soxuces  for  which 
individual  permits  are  unnecessary  to 
protect  the  environment; 

(3)  Short  Term  Activity  ACDP,  which 
is  a  letter  permit  for  unexpected  or 
emergency  activities,  operations  or 
emissions; 

(4)  Basic  ACDP.  which  is  a  letter 
permit  for  sources  and  activities  listed 
in  Table  1  part  A; 

(5)  Simple  ACDP.  which  is  a  permit 
that  contains  all  relevant  applicable 


requirements,  generic  PSEL's,  and 
appropriate  testing,  monitoring, 
recordkeeping,  and  reporting 
requirements. 

(6)  Standard  ACDP.  which  is  a  permit 
that  contains  all  applicable 
requirements,  source-specific  PSEL's  or 
generic  PSEL's  as  appropriate,  and 
appropriate  testing,  monitoring, 
recordkeeping,  and  reporting 
requirements.  Soiu-ces  listed  in  table  1 
part  C  must  obtain  a  Stcmdard  ACDP. 
Basic  ACDP's  are  available  only  for 
sovuces  whose  emissions  are  less  than 
de  minimis.  Sources  and  activities  listed 
in  table  1  part  B  which  do  not  qualify 
for  a  General  or  Simple  ACDP  must 
obtain  a  Standard  ACDP.  Any  source 
not  required  to  obtain  a  Standard  ACDP 
may  choose  to  obtain  a  Standard  ACDP. 
The  primary  difference  between  a 
Simple  ACDP  and  a  Standard  ACDP  is 
that  Simple  ACDP's  can  only  include 
generic  PSEL's  (the  significant  emission 
rate  less  one  ton  per  year),  not  source- 
specific  PSEL's,  and  have  a  netting  basis 
of  zero  (see  discussion  in  section  III.C.9 
below). 

The  rules  have  been  revised  to  clarify 
the  general  application  requirements  for 
new  permits,  permit  renewals,  and 
permit  modifications,  along  with  the 
process  for  determining  the 
completeness  of  applications  and  for 
obtaining  additional  information  during 
permit  application  review.  The  rules 
also  include  specific  provisions  for  the 
application,  content,  and  issuance  of 
each  type  of  ACDP.  including  the  public 
comment  process  that  will  be  followed 
for  permit  issuance  and  permit 
modifications.  The  provisions  for 
General  ACDP's  include  both  the 
process  for  ODEQ  issuance  of  a  General 
ACDP  as  well  as  the  procedures  for 
sources  to  be  assigned  to  the  General 
ACDP. 

The  rules  were  also  revised  to  clarify 
the  requirements  for  permitting  multiple 
sources  at  a  single  adjacent  or 
contiguous  site,  delete  obsolete 
provisions  for  sources  to  obtain  limits 
on  potential  to  emit  prior  to  the  date  for 
initial  title  V  permit  applications,  add 
provisions  for  terminating  or  revoking 
an  ACDP.  add  provisions  for  ODEQ 
initiated  permit  modifications,  simplify 
fee  requirements,  clarify  how  fees  may 
be  reduced  for  sources  that  are 
temporarily  suspending  activities,  and 
deleting  obsolete  provisions  regarding 
ACDP's  issued  by  the  Lane  Regional  Air 
Pollution  Authority. 

Finally,  table  1.  which  previously 
contained  the  list  of  source  types 
required  to  have  ACDP's  along  with  the 
associated  fees,  has  been  revised  and 
restructiued  into  two  tables — table  1 
which  lists  the  source  types  required  to 


have  ACDP's  and  table  2  which 
establishes  initial  permitting  application 
fees,  annual  fees,  specific  activity  fees, 
and  late  fees.  While  the  fee  structiue  has 
been  substantially  revised,  the  ODEQ 
has  striven  to  make  sure  the  revisions 
are  revenue  neutral. 

Although  the  Oregon  ACDP  program 
has  been  significantly  revised  to  clarify 
applicabilify,  establish  several  different 
types  of  permits,  and  to  streamline  the 
permitting  process,  it  continues  to 
comply  with  EPA's  requirements  for 
FESOP  programs  as  set  forth  in  the  Jime 
28,  1989,  Federal  Register  (54  FR 
27274). 

8.  Division  222.  Stationary  Source  Plant 
Site  Emission  Limits 

This  Division  contains  the  ODEQ 
program  for  managing  airshed  capacity 
by  regulating  increases  and  decreases  in 
air  emissions  of  permitted  sources 
through  a  Plant  Site  Emission  Limit 
(PSEL).  PSEL's  are  used  to  protect 
ambient  air  quality  standards,  prevent 
significant  deterioration  of  air  quality, 
and  to  ensure  protection  of  visibility.  It 
is  important  to  note  that  PSEL's  are  not 
plantwide  applicability  limits  (PAL's) 
for  purposes  of  major  new  soiu^ce  review 
(see  discussion  in  section  III.C.9. 
below). 

The  Division  has  been  extensively 
revised  to  clarify  that  PSEL's  are  not 
required  for  pollutants  that  are  emitted 
at  less  than  de  minimis  levels,  for  Short 
Term  Activity  and  Basic  ACDP's,  or  for 
hazardous  air  pollutants,  establish  the 
concept  of  a  generic  PSEL  and  the 
criteria  for  establishing  such,  clarify  the 
process  for  establishing  and  revising 
PSEL's,  change  the  requirements  for 
short-term  PSEL's,  add  provisions  for 
addressing  "unassigned"  emissions  (the 
difference  between  a  source's  netting 
basis  and  it's  current  potential  to  emit 
(PTE)  when  the  netting  basis  exceeds 
the  current  PTE),  and  add  provisions  for 
addressing  how  PSEL's  are  treated  when 
sources  combine  or  split. 

Generic  PSEL's  are  used  for  soiu-ces 
with  a  capacity  less  than  the  Significant 
Emission  Rate  (SER)  unless  the  soiure 
has  a  netting  basis  and  requests  a  source 
specific  PSEL.  Generic  PSEL's  may  be 
used  for  any  category  of  ACDP  or  title 
V  permit.  Generic  PSEL's  are  set  by  rule 
at  1  ton  less  than  the  SER  (except  for 
lead,  municipal  waste  combustor 
organics,  and  PM-10  in  Medford  which 
are  set  slightly  below  the  SER). 
Importantly,  a  source  with  a  generic 
PSEL  for,a  pollutant  will  have  a  netting 
basis  of  zero  and  will  not  have  any 
'  emissions  that  can  be  used  for  netting 
(see  discussion  of  netting  basis  in 
section  III.C.9  below).  Acciunulated 
emission  increases  from  physical  or 
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operational  changes  that  exceed  the  SER 
will  be  subject  to  NSR. 

Short-term  PSEL's  were  previously 
required  to  be  included  in  all  permits 
for  pollutants  with  short-term  ambient 
air  quality  standards.  The  rules  have 
been  revised  to  require  short-term 
PSEL's  only  for  pollutants  for  which  a 
short-term  SER  has  been  established 
(ODEQ  establishes  short-term  SER's  on 
an  area  specific  basis  as  needed  to 
ensiu-e  attaimnent  and  maintenance  of  a 
short-term  NAAQS).  The  rules  also  have 
been  revised  to  include  procedures  and 
criteria  to  be  used  when  revising  a 
short-term  PSEL  (previously,  the  rules 
only  included  criteria  applicable  to  the 
annual  PSEL's).  Although  this  change 
will  allow  most  ACDP's  and  title  V 
operating  permits  to  be  issued  in  the 
future  without  including  short-term 
PSEL's,  ACDP's  and  title  V  operating 
pwrmits  will  still  need  to  include  short- 
term  PSEL's  for  areas  where  ODEQ  has 
previously  relied  upon  them  to 
demonstrate  attainment  and 
maintenance  of  the  NAAQS. 

The  general  requirements  for  all 
PSEL's  have  been  revised  to  clarify  that 
annual  PSEL's  will  be  established  on  a 
rolling  12-month  basis  and  to  require 
sources  to  maintain  either  a  Standard 
ACDP  or  a  title  V  operating  permit  in 
order  to  have  a  netting  basis  (and  a 
sovuce-specific  PSEL).  It  is  ODEQ's 
intention  that  the  PSEL  function  as  a 
limit  on  a  source's  PTE. 

EPA  has  reviewed  the  provisions  of 
the  PSEL  rule  and  finds  that  it 
establishes  limits  on  a  somce's  PTE  that 
are  Federally  enforceable  and 
enforceable  as  a  practical  matter  (with 
adequate  requirements  for  monitoring, 
recordkeeping,  and  reporting  in  section 
0080)  in  accordance  with  EPA's 
guidance  for  limiting  PTE.  Therefore, 
EPA  is  approving  this  rule  such  that 
PSEL's  in  ACDP's  and  title  V  operating 
permits  that  comply  with  the 
requirements  of  this  rule  will  be 
considered  to  be  limits  on  a  source's 
PTE. 

New  provisions  for  addressing 
unassigned  emissions  have  been  added. 
The  purpose  of  this  section  is  to  track 
and  manage  the  difference  between  the 
netting  basis  and  what  a  source  could 
emit  based  on  its  current  physical  and 
operational  design.  This  section 
essentially  limits  unassigned  emissions 
to  no  more  than  the  SER,  and 
establishes  the  process  for  reducing 
unassigned  emissions  and  the  netting 
basis  when  permits  are  renewed, 
modified,  or  reopened.  Unassigned 
emissions  may  only  be  used  for  netting 
purposes,  and  caimot  be  sold  or  banked. 
Emissions  that  are  removed  from  the 
netting  basis  cannot  be  used  in  future 


netting  actions.  The  provision  for 
temporary  PSD  intrement  allocation  has 
been  repealed.  The  effect  of  this  repeal 
is  that  all  requested  increases  in  PSEL's 
will  be  evaluated  for  compliance  with 
applicable  PSD  increments  using  the 
same  criteria. 

The  provisions  for  volimtary  PSEL's 
for  hazardous  air  pollutants  (OAR  340- 
222-0060)  has  been  revised  to  reflect 
the  change  to  a  rolling  12-month  average 
and  to  accommodate  generic  PSEL's. 
Because  this  provision  does  not  directly 
relate  to  the  SIP,  EPA  is  taking  no  action 
on  this  portion  of  the  PSEL  rule.  The 
effect  of  this  is  that  HAP  PSEL's 
established  in  ACDP's  will  not  be 
Federally-enforceable  limits  on  a 
source's  PTE.  However,  for  purposes  of 
the  Federal  hazardous  air  pollutant 
program  imder  section  112  of  the  CAA 
and  for  purposes  of  title  V  of  the  CAA, 
limits  on  PTE  need  not  be  Federally 
enforceable  at  this  time. 

It  is  important  to  note  that  the  rule 
explains  how  insignificant  activities  are 
addressed  in  plant-site  emission  limits. 
Categorically  insignificant  activities  are 
generally  not  considered  when 
establishing  PSEL's  and  demonstrating 
compliance  with  PSEL's.  However, 
emissions  from  aggregate  insignificant 
activities  are  considered.  Importantly, 
the  rules  state  that  all  emissions  from 
insignificant  activities  must  be  included 
when  determining  whether  a  source  or 
modification  is  major  for  piuposes  of 
NSR  or  PSD.  This  means  that  a  source 
which  requests  a  PSEL  below  the  major 
source  thresholds  to  avoid  NSR  or  PSD 
must  include  emissions  from  all 
insignificant  activities  in  the  PSEL. 

The  rule  includes  a  new  section  with 
specific  requirements  for  ensiuing 
compliance  with  PSEL's.  It  requires 
sources  to  monitor  emissions  or  other 
parameters  on  a  fi^uency  and  with 
averaging  periods  sufficient  to 
demonstrate  compliance  with  the 
annual  PSEL  on  a  monthly  basis  and 
with  short-term  PSEL's.  Sources  are 
required  to  maintain  adequate  records 
and  to  submit  annual  reports  as  required 
in  ACDP's  or  title  V  operating  permits. 
Specific  requirements  for  monitoring, 
recordkeeping,  and  reporting  will  be 
included  in  all  permits  with  PSEL's. 

Finally,  the  rule  includes  a  new 
section  which  specifies  how  PSEL's  and 
netting  bases  will  be  treated  when  two 
or  more  sources  combine  into  one  (e.g., 
when  one  soince  buys  a  neighboring 
plant),  or  when  one  source  splits  into 
two  or  more  sources  (e.g.,  when  one 
soince  sells  a  portion  of  its  plant  to 
another  company). 

Overall,  the  revisions  to  ODEQ's  rules 
for  Plant  Site  Emission  Limits  have 
clarified  and  strengthened  the  rules. 


Although  the  new  provisions  for  generic 
PSEL's  may  allow  insignificant 
increases  at  some  existing  non-major 
sources,  the  Oregon  PSEL's  still 
establish  a  more  rigorous  mechanism  for 
regulating  non-construction  emissions 
increases  at  existing  sources  than  do 
most  other  State  programs.  Furthermore, 
the  new  provisions  for  unassigned 
emissions  will  reduce  PSEL's  for  major 
sources  now  and  into  the  futine.  EPA  is 
therefore  approving  the  revisions  to  the 
PSEL  rules. 

9.  Division  224,  Major  New  Source 
Review 

This  Division  contains  the  ODEQ 
major  source  permit  to  construct 
programs  as  required  by  title  I,  parts  C 
and  D  of  the  CAA.  It  requires  an  ACDP 
prior  to  beginning  construction  on  a 
new  major  source  or  major  modification. 
This  Division  applies  to  new  major 
sources  and  major  modifications  and 
requires  that  no  owner  or  operator  begin 
actual  construction  without  first  having 
received  an  ACDP  and  having  satisfied 
the  requirements  of  this  Division. 

Revisions  to  this  Division  must  be    ~ 
evaluated  in  the  context  of  the 
currently-approved  ODEQ  NSR  rule. 
ODEQ's  NSR  rule  differs  horn  EPA's 
regulations  in  a  number  of  fundamental 
ways.  EPA  evaluated  and  initially 
approved  the  ODEQ  NSR  program  on 
August  13,  1982  (47  FR  35191),  as  being 
equivalent  or  more  stringent  than  EPA's 
regulations  on  a  program  basis.  The 
ODEQ  NSR  program,  which  is  closely 
linked  to  the  ODEQ  PSEL  program,  does 
not  subject  the  same  somx:es  and 
modifications  to  major  NSR  as  would 
EPA's  rules.  The  ODEQ  progrun  has 
lower  major  source  thresholds,  so 
smaller  new  sources  and  changes  to 
smaller  existing  sources  are  subject  to 
review.  However,  the  ODEQ  program 
utilizes  a  plant-wide  cap  approach  to 
defining  major  modification  rather  than 
a  contemporaneous  net  emissions 
increase  approach  as  does  EPA's  rules. 
The  effect  of  this  plant-wide  cap 
approach  is  that  some  changes  which 
would  be  subject  to  review  under  EPA's 
rules  are  not  subject  under  ODEQ's 
rules.  However,  some  changes  which 
would  not  be  subject  to  review  under 
EPA's  rules  are  subject  under  ODEQ's 
rules.  In  addition,  changes  which  would 
result  in  increased  emissions,  but  would 
not  be  considered  modifications  under 
EPA's  rules,  are  reviewed  for 
compliance  with  standards  and 
increments  under  ODEQ's  PSEL 
program.  Overall,  EPA  when  it  initially 
approved  Oregon's  program  in  1982 
determined  that  the  Oregon  program 
would  review  and  control  emissions 
from  new  and  modified  sources  equal  to 
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or  better  than  EPA's  program  regardless 
of  the  fact  that  some  specific  changes 
might  not  be  subject  to  NSR  in  Oregon 
that  would  be  under  EPA's  program. 

EPA  has  evaluated  the  changes  to  the 
ODEQ  program  and  determined  they 
would  improve  the  implementation  and 
enforcement  of  the  current  ODEQ 
approach  and  that  they  would  not  result 
in  any  relaxation  that  could  impair  the 
ability  of  the  program  to  protect 
NAAQS.  PSD  increments,  and  visibility 
in  Class  I  areas.  EPA  is  therefore 
approving  the  changes.  Note  that,  with 
respect  to  Oregon's  rules  relating  to  new 
soiure  review,  EPA  is  taking  no  position 
on  whether  Oregon  will  need  to  make 
changes  to  its  new  source  review  rules 
to  meet  requirements  that  EPA 
promulgates  as  part  of  new  source 
review  reform. 

a.  Nonattainment  Area  (Part  D)  NSR 

Under  ODEQ's  rules,  all  new  major 
sources  or  major  modifications  in 
nonattairunent  areas  must  comply  with 
the  Lowest  Achievable  Emission  Rate 
(LAER).  Because  the  ODEQ  definition  of 
major  modification  accumulates 
emission  increases  and  decreases  since 
the  baseline  date  or  last  NSR  permit, 
emission  units  that  were  constructed  or 
modified  in  the  past  as  minor  changes 
are  subject  to  major  NSR  when  the 
accumulated  increases  exceed  the  SER. 
As  such,  the  ODEQ  ride  includes  special 
provisions  for  applying  LAER 
retroactively  to  these  new  or  modified 
emission  units,  including  the 
consideration  of  whether  the  retrofit 
controls  are  technically  feasible. 
Because  EPA's  regulations  would  not 
require  LAER  to  be  required 
retroactively  for  minor  changes  that 
were  not  part  of  the  current  permitting 
action,  the  additional  ODEQ  criteria  for 
applying  LAER  to  these  changes  does 
not  conflict  with  the  CAA  or  EPA's 
requirements. 

Under  ODEQ's  rules,  all  new  major 
sources  and  major  modifications  in 
nonattainment  areas  must  also  provide 
emissions  offsets  and  demonstrate  that  a 
net  air  quality  benefit  will  be  achieved. 
Under  ODEQ's  rules,  however,  only 
Federal  major  sources  in  nonattainment 
areas  must  evaluate  alternative  sites, 
sizes,  production  process  and 
environmental  control  techniques  and 
demonstrate  that  the  benefits  of  the 
proposed  source  or  modification  will 
significantly  outweigh  the 
environmental  and  social  costs  [see 
section  173(a)(5)  of  the  Act).  Similarly, 
only  Federal  major  sources  must 
demonstrate  that  all  major  sources 
owned  or  operated  with  Oregon  are  in 
compliance  or  on  a  compliance 
schedule  [see  section  173(a)(3)  of  the 


Act).  Finally,  only  Federal  major 
sources  must  comply  with  the 
requirements  for  visibility  protection 
(see  40  CFR  51.307(b)(2)  and  (c)). 

The  rule- also  includes  a  special 
exemption  for  the  Salem  ozone 
nonattainment  area  which  exempts  new 
major  sources  and  major  modifications 
from  the  offset  requirement.  The  Salem 
ozone  nonattainment  area  is  considered 
to  be  a  nual  ozone  nonattainment  area 
under  EPA's  policy  in  effect  in  1978 
when  the  area  was  designated 
nonattainment. 

Finally,  the  revisions  to  the  definition 
of  significant  emission  rate  changed  the 
size  threshold  for  major  sources  in  the 
Klamath  Falls  Urban  Growrth  Area  and 
the  Lakeview  PM-10  Nonattainment 
Area.  EPA  is  approving  these  revisions 
because  they  only  affect  future 
permitting  and  the  revised  major  source 
size  thresholds  are  still  lower  than  the 
Federal  major  soxu"ce  size  thresholds. 

b.  Maintenance  Area  NSR 

The  ODEQ  rules  also  include 
provisions  for  new  major  soiu-ces  and 
major  modifications  in  maintenance 
areas  (areas  that  were  designated 
nonattainment  for  particulate  matter, 
carbon  monoxide,  or  ozone,  but  have 
been  redesignated  to  attainment).  This 
provision  essentially  merges  several  of 
the  concepts  of  PSD  and  nonattainment 
area  NSR  for  use  in  maintenance  areas. 
All  new  major  sources  and  major 
modifications  must  apply  the  Best 
Available  Control  Technology  (BACT) 
for  the  maintenance  pollutant.  The 
scheme  for  the  application  of  BACT  is 
similar  to  the  scheme  for  the  application 
of  LAER  in  nonattainment  areas  with 
respect  to  retroactive  application  of 
BACT  to  emission  units  that  have 
already  been  constructed  or  modified. 

All  new  major  sources  and  major 
modifications  must  either  obtain 
emission  offsets  and  provide  for  a  net 
air  quality  benefit,  or  must  obtain  an 
allocation  of  the  growth  allowance  (for 
carbon  monoxide  or  ozone  areas  only) 
established  in  the  approved 
maintenance  plan  (if  one  was 
established).  However,  a  carbon 
monoxide  major  source  which 
demonstrates  that  it  would  have  an 
insignificant  impact  at  all  locations  is 
exempt  from  the  requirement  to  obtain 
offsets  or  a  growth  allowance  allocation. 
Similarly,  a  PM-10  major  source  is 
exempt  from  the  requirement  to  obtain 
offsets  if  it  demonstrates  that  it  would 
not  cause  or  contribute  to  a  cumulative 
air  quality  impact  greater  than  certain 
ambient  ceilings  specified  in  the  rules. 
Importantly,  the  rules  require  all 
Federal  major  sources  to  comply  with 


the  PSD  requirements  in  addition  to  the 
maintenance  area  provisions. 

The  maintenance  area  provisions  also 
include  a  contingency  plan  component. 
If  the  contingency  plan  in  an  applicable 
maintenance  plan  is  implemented  due 
to  a  violation  of  an  ambient  air  quality 
standard,  the  requirements  of  the 
maintenance  area  NSR  program  become 
more  stringent  until  a  revised 
maintenance  plan  is  approved  by  EPA. 
Instead  of  BACT.  new  major  sources  and 
major  modifications  are  required  to 
apply  LAER;  growth  allowances  may  no 
longer  be  used  to  meet  the  offset 
requirement;  and  the  exemption  for 
carbon  monoxide  sources  would  no 
longer  apply.  Finally,  the  rule  clarifies 
that  the  nonattainment  area  provisions 
continue  to  apply  in  areas  with  pending 
redesignation  requests  until  the  area  is 
formally  redesignated  to  attaiiunent  by 
EPA. 

c.  Attainment  Area  PSD/NSR 

The  ODEQ  rules  include  provisions 
for  new  major  sources  and  major 
modifications  in  attaiiunent  and 
unclassifiable  areas.  However,  these 
provisions  are  applicable  only  to 
"Federal  major  sources"  as  that  term  is 
defined  in  the  ODEQ  rules.  The 
definition  of  "Federal  major  sources"  is 
essentially  Uie  same  as  the  EPA 
definition  of  major  stationary  source  in 
40  CFR  51.166(a)(1)  (the  PSD  definition) 
with  one  significant  difference.  Because 
the  ODEQ  rules  specifically  require  that 
fugitive  emissions  be  counted  in 
determining  major  source  status  for  all 
sources,  the  ODEQ  PSD  rules  will 
potentially  require  more  sources  to  be 
subject  to  PSD  than  required  by  EPA's 
rules. 

Note  that  the  provisions  applicable  to 
new  major  sources  and  major 
modifications  that  are  not  Federal  major 
sources  are  found  in  the  provisions  for 
standard  ACDP's  and  PSEL's.  All  new 
major  stationary  sources  and  major 
modifications  need  to  obtain  an  ACDP 
and  comply  with  the  applicable 
requirements  of  those  Divisions.  For 
ODEQ  major  sources  located  in 
attainment  or  unclassifiable  areas,  the 
ACDP  and  PSEL  rules  require  that  the 
owner  or  operator  demonstrate  that  the 
new  source  or  modification  would  not 
cause  or  contribute  to  a  violation  of  the 
ambient  standeirds  and  applicable  PSD 
increments. 

New  major  sources  and  major 
modifications  must  apply  BACT  for 
each  pollutant  emitted  in  significant 
amounts.  The  scheme  for  the 
application  of  BACT  is  similar  to  the 
scheme  for  the  application  of  LAER  in 
nonattainment  areas  with  respect  to 
retroactive  application  of  BACT  to 
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emission  units  that  have  already  been 
constructed  or  modified.  New  major 
sources  and  major  modifications  must 
also  provide  an  analysis  of  air  quality 
impacts,  including  ambient  air  quality 
monitoring,  in  accordance  with  the 
requirements  of  Division  225  [see 
section  III.C.IO  below).  New  major 
sources  and  major  modifications  that 
significantly  impact  a  PM-10 
maintenance  area  must  also  meet  the 
requirements  of  OAR  340-224-0060(2) 
Air  Quality  Protection.  Finally,  the  riiles 
include  provisions  for  temporary  and 
portable  major  sources,  and  for 
temporary  construction  related 
emissions.  The  rules  also  clarify  how 
fugitive  emissions  and  secondary 
emissions  are  counted  for  applicability 
purposes  and  for  inclusion  in  ambient 
impact  analyses. 

The  current  SIP-approved  rules 
exempt  new  major  sources  and  major 
modifications  that  are  not  Federal  major 
sources  from  the  requirements  of  BACT, 
pre-application  and  post-construction 
air  quality  monitoring,  and  the 
additional  impacts  analysis.  This 
exemption  was  only  available  if  the 
source  demonstrated  that  it  did  not 
cause  or  contribute  to  any  violation  of 
a  NAAQS  or  PSD  increment.  The 
current  SIP-approved  rules  did  not 
exempt  any  new  major  source  or  major 
modification  from  the  Class  I  area 
provisions  of  the  rules.  The  revised 
rules  exempt  new  major  sources  and 
major  modifications  that  are  not  Federal 
major  sources  ft'om  all  of  the  PSD 
requirements,  including  the  Class  I  area 
provisions.  Furthermore,  the  revised 
rules  do  not  include  the  eligibility 
criteria  regarding  violations  of  the 
NAAQS  and  PSD  increments.  Although 
these  changes  will  have  the  effect  of 
relaxing  the  ODEQ  major  source  NSR 
rule,  EPA  believes  that  they  are 
approvable.  First,  a  State  is  not  required 
to  apply  PSD  requirements  to  sources 
which  are  not  Federal  major  sources. 
Second,  ODEQ's  permit  to  construct 
program  for  non-Federal  major  sources 
still  complies  with  EPA's  requirements 
in  40  CFR  51.160  through  51.164  and 
ensiu-es  that  new  and  modified  major 
sources  will  not  cause  or  contribute  to 
violations  of  any  NAAQS. 

d.  State-Federal  Relationship  in  New 
Source  Review 

In  approving  the  Oregon  new  sovm:e 
review  rules,  EPA  recognizes  that  it  has 
a  responsibility  to  insure  that  all  States 
properly  implement  their 
preconstruction  permitting  programs. 
EPA's  approval  of  the  Oregon  new 
source  review  rules  does  not  divest  EPA 
of  the  duty  to  continue  appropriate 
oversight  to  insure  that  permits  issued 


by  Oregon  are  consistent  with  the 
requirements  of  the  Act,  EPA 
regulations,  and  the  SIP.  EPA's 
authority  to  oversee  permit  program 
implementation  is  set  forth  in  sections 
113,  167,  and  505(b)  of  the  Act.  For 
example,  section  167  provides  that  EPA 
shall  issue  administrative  orders, 
initiate  civil  actions,  or  take  whatever 
other  enforcement  action  may  be 
necessary'  to  prevent  construction  of  a 
major  stationary  source  that  does  not 
"conform  to  the  requirements  of  the 
PSD  program.  Similarly,  section 
113(a)(5)  of  the  CAA  provides  for 
administrative  orders  and  civil  actions 
whenever  EPA  finds  that  a  State  "is  not 
acting  in  compliance  with"  any 
requirement  or  prohibition  of  the  CAA 
regarding  construction  of  new  or 
modified  sources.  Likewise,  section 
113(a)(1)  provides  for  a  range  of 
enforcement  remedies  whenever  EPA 
finds  that  a  person  is  in  violation  of  an 
applicable  implementation  plan. 

Enactment  of  title  V  of  the  CAA  and 
the  EPA  objection  opportunity  provided 
therein  has  added  new  tools  for 
addressing  deficient  new  source  review 
decisions  by  States.  Section  505(b) 
requires  EPA  to  object  to  the  issuance  of 
a  permit  issued  pursuant  to  title  V 
whenever  the  Administrator  finds 
during  the  applicable  review  period, 
either  on  her  own  initiative  or  in 
response  to  a  citizen  petition,  that  the 
permit  is  "not  in  compliance  with  the 
requirements  of  an  applicable 
requirement  of  this  Act,  including  the 
requirements  of  an  applicable 
implementation  plan." 

Regardless  of  whether  EPA  addresses 
deficient  permits  using  objection 
authorities  or  enforcement  authorities  or 
both,  EPA  caimot  intervene  unless  the 
State  decision  fails  to  comply  with 
applicable  requirements.  In  determining 
whether  a  tide  V  permit  incorporating 
PSD  or  part  D  NSR  provisions  calls  for 
EPA  objection  under  section  505(b)  or 
use  of  enforcement  authorities  under 
sections  113  and  167,  EPA  will  consider 
whether  the  applicable  subsjtantive  and 
procedural  requirements  for  public 
review  and  development  of  supporting 
documentation  were  followed.  In 
particular,  EPA  will  review  the  process 
followed  by  the  permitting  authority  in 
determining  BACT  or  LAER,  assessing 
air  quality  impacts,  meeting  Class  I  area 
requirements,  and  other  PSD  or  Part  D 
requirements,  to  ensure  that  the 
required  SIP  procedures  (including 
public  participation  and  Federal  Land 
Manager  consultation  opportimities) 
were  met.  EPA  will  also  review  whether 
any  determination  by  the  permitting 
authority  was  made  on  reasonable 
grounds  properly  supported  on  the 


record,  described  in  enforceable  terms, 
and  consistent  with  all  applicable 
requirements.  Finally,  EPA  will  review 
whether  the  terms  of  the  PSD  or  Part  D 
NSR  permit  were  properly  incorporated 
into  the  title  V  operating  permit. 

10.  Division  225,  Air  Quality  Analysis 
Requirements 

This  new  Division  contains  all  of  the 
modeling,  monitoring,  impact  analysis, 
and  net  air  quality  benefit  requirements 
that  are  necessary  to  ensure  ambient  air 
quality  requirements  are  met  in  the 
permitting  process.  These  requirements 
were  previously  located  in  Division  224. 
The  Division  also  includes  new 
provisions  which  specify  the  technical 
information  and  processes  to  be  used  in 
air  quality  impact  analyses. 

The  Division  includes  sections  that: 
(1)  Specify  the  information  required  to 
be  submitted  in  permit  applications;  (2) 
require  compliance  with  EPA's 
Guidelines  on  Air  Quality  Models  (40 
CFR  part  51,  appendix  W);  (3)  establish 
requirements  for  demonstrating 
compliance  with  the  ambient  air  quality 
ceilings,  standards  and  increments  in 
maintenance  areas;  (4)  establish  the 
requirements  for  demonstrating 
compliance  with  standards  and 
increments  in  Class  II  and  Class  III 
areas,  including  the  requirements  for 
pre-application  and  post-construction 
monitoring;  (5)  establish  requirements 
for  demonstrating  compliance  with 
standards  and  increments  in  Class  I 
areas:  (6)  establish  requirements  for 
demonstration  compliance  withv^ir 
quality  related  values  (including 
visibility)  protection;  and  (7)  establish 
the  requirements  for  demonstrating  that 
offsets  provide  for  a  net  air  quality 
benefit. 

The  provisions  for  air  quality  impact 
analyses  for  Class  I,  Class  II,  and  Class 
III  areas  comply  with  EPA's 
requirements  for  ^IP  PSD  programs  (40 
CFR  51.166)  for  air  quality  impact 
analyses  and  with  EPA's  requirements 
for  visibility  protection  (40  CFR  51.307). 
The  provisions  for  Class  I  areas  and  the 
provisions  for  protection  of  air  quality 
related  values  (including  visibility)  also 
conform  to  the  Federal  Land  Manager 
recommendations  in  the  FLAG  Report. 
Importantly,  the  provisions  for  Class  I 
areas  include  PSD  Class  I  Significant 
Impact  levels  that  are  the  same  as  those 
EPA  has  proposed  for  40  CFR  51.166 
and  52.21  (61  FR  38250,  July  23,  1996). 
EPA  is  therefore  approving  these 
provisions,  including  the  Class  I  area 
significant  impact  levels,  as  a  revision  to 
the  Oregon  permitting  program. 

The  provisions  for  demonstrating  net 
air  quality  benefit  comply  with  the  CAA 
and  EPA's  requirements  for  emission 
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offsets  (section  173  of  the  Act,  40  CFR 
51.165(a)  and  40  CFR  part  51,  appendix 
S  (Emission  Offset  Interpretative 
Ruling)).  EPA  is  therefore  approving 
these  provisions  as  complying  with  part 
D  of  title  1  of  the  Act. 

Note  that  EPA  is  approving  both  the 
permanent  versions  of  sections  225- 
0020(10)  and  225-0090(1  )(c)  and  the 
temporary  versions  of  these  provisions 
for  the  time  period  they  are  in  effect. 

11.  Division  226,  General  Emission 
Standards 

This  Division  contains  emission 
standards  and  requirements  of  general 
applicability,  including  requirements 
for  highest  and  best  practicable 
treatment  and  control  (section  0100), 
pollution  prevention  (section  0110), 
operating  and  maintenance  (section 
0120),  and  typically  achievable  control 
technology  (section  0130).  This  Division 
also  includes  authority  for  ODEQ  to 
impose  additional  requirements  on  a 
permit-by-permit  basis  (section  0140) 
and  to  approve  alternative  emission 
controls  (bubbles)  (section  0400). 
Finally,  this  Division  includes  the 
statewide  particulate  emission  limits  for 
process  equipment  and  other  sources 
(except  for  fuel  or  refuse  burning 
equipment). 

The  Division  was  amended  by 
revising  the  provisions  for  alternative 
emission  controls  (bubbles)  to  comply 
with  EPA's  Final  Emissions  Trading 
Policy  Statement  for  generic  bubble 
rules  (51  FR  43814.  December  4, 1986). 
Oregon's  previous  rules  had  been 
approved  as  meeting  EPA's 
requirements  for  generic  bubble  rules 
under  the  April  7,  1982,  Emission 
Trading  Policy  Statement  (47  FR  15076). 
In  order  to  address  the  requirement  for 
replicabie  procedures,  the  rule  has  been 
revised  to  exclude  trades  involving 
pollutants  other  than  ozone  precursors 
from  the  generic  bubble  approach.  As 
such,  bubbles  involving  ozone 
precursors  (VOC  and  NOx)  can  still  be 
done  without  case-by-case  SIP  revisions, 
but  bubbles  for  all  other  pollutants  will 
need  to  be  submitted  to,  and  approved 
by,  EPA  before  they  become  the 
applicable  requirements  of  the  Oregon 
SIP. 

Note  that  EPA  is  approving  section 
0140  (authority  to  impose  additional 
requirements  on  a  permit-by-permit 
basis)  because  any  requirement 
established  under  this  provision  would 
be  in  addition  to  existing  requirements 
and  could  not  chcuige  any  existing 
requirement.  However,  ODEQ  would 
still  need  to  submit  requirements 
established  under  this  provision  for 
inclusion  in  the  SIP  if  such 
requirements  are  necessary  to  comply 


with  any  specific  provision  of  the  CAA 
or  EPA  regulations. 

12.  Division  268.  Emission  Reduction 
Credits 

This  Division  contains  ODEQ's 
procedures  for  generating,  banking,  and 
using  emission  reduction  credits 
(ERC's).  The  Division  was  revised  to 
simplify  the  program,  make  it  consistent 
with  changes  to  ODEQ's  Plant  Site 
Emission  Limit  rule  (specifically  the 
treatment  of  unassigned  emissions),  and 
to  ensure  emission  reduction  credits 
conform  to  the  requirements  of  the  CAA 
and  EPA  regulations.  The  authority  to 
issue  an  ERC  permit  to  sources  which 
are  not  otherwise  required  to  have  an 
Air  Contaminant  Discharge  Permit  or 
title  V  operating  permit  was  also 
established.  Finally,  the  provisions  for 
"Baseline  for  Determining  Credit  for 
Offsets"  (section  0040)  were  repealed 
and  replaced  by  provisions  in  section 
0030. 

The  provisions  for  creating  emission 
reduction  credits  are  also  used  for 
establishing  creditable  emission 
reductions  in  netting  and  offset 
transactions.  As  such,  these  rules  must 
conform  with  the  requirements  of  the 
CAA  and  EPA  regulations  for  part  D 
NSR  and  PSD  for  creditable  emission 
reductions  (including  40  CFR 
51.165(a)(l)(vi),  51.165(a)(3). 
51.166(b)(3)  of  EPA's  regulations  and 
sections  173(a)(1)  and  173(c)  of  the  Act). 
The  rules  require  that  any  emission 
reduction  credit  be  created  through 
permanent  reductions  in  ciurent  actual 
emissions,  be  enforceable  by  ODEQ.  and 
be  surplus.  Emission  reductions 
necessary  to  comply  with  any 
applicable  emission  limits  are  not 
creditable.  Note  that  the  requirement  for 
offsets  to  be  Federally  enforceable  at  the 
time  of  permit  issuance  is  included  in 
Division  225. 

The  rules  establish  the  process  for 
banking  emission  reduction  credits  and 
using  banked  emission  reduction 
credits.  The  rules  also  establish  the 
requirements  for  unused  banked  credits, 
returning  them  to  the  source  as 
unassigned  PSEL  and  then  reducing 
them  through  the  process  set  forth  in  the 
PSEL  rules.  These  banking  provisions 
comply  with  EPA's  requirements  for  SIP 
emission  reduction  credit  banking 
programs  as  set  forth  in  the  Final 
Emissions  Trading  Policy  Statement  (51 
FR  43814.  December  4,  1986). 

rV.  Letter  Notice  Approval — Repeal  of 
Rule  for  Parking  Ofi^ts  in  the  Portland 
Central  Business  District 

Pursuant  to  procedures  described  in 
the  January  19.  1989,  Federal  Register 
that  describes  changes  being 


implemented  in  the  way  State 
implementation  plans  are  processed  at 
EPA,  we  approved  a  minor  SIP  revision 
submitted  by  ODEQ  on  December  15, 
1998,  in  a  letter  approval  dated  October 
21,  1999.  The  SIP  submittal  repealed 
provisions  relating  to  parking  offsets  in 
the  Portland  Central  Business  District, 
specifically,  OAR  340-020-0400.  340- 
020-0405,  340-020-0410,  340-020- 
0420,  and  340-020-0430.  Due  to  the 
minor  nature  of  this  revision,  we 
concluded  that  conducting  notice-and- 
comment  rulemaking  prior  to  approving 
this  revision  would  have  been 
"unnecessary  and  contrary  to  the  public 
interest",  and  therefore,  was  not 
required  by  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b).  In 
accordance  with  EPA  guidance  on  letter 
approvals.  EPA  is  publishing  notice  of 
the  letter  approval  in  this  action.  A  copy 
of  the  letter  approval  is  in  the  docket. 
Approval  of  this  SIP  action  became  final 
and  effective  on  October  21. 1999.  the 
date  of  the  EPA  letter  approval. 

V.  Statutory  Authority 

Oregon  Revised  Statutes  (ORS)  468 
and  468A  provide  ODEQ  the  basic  legal 
authority  to  carry  out  the  provisions  of 
the  State  Implementation  Plan.  EPA  has 
reviewed  the  2001  edition  of  the  Oregon 
statutes  and  believes  the  Oregon  statutes 
continue  to  provide  ODEQ  with 
adequate  legal  authority  to  carry  out  the 
Oregon  SIP  as  set  forth  in  sections  110 
and  1 14  of  the  CAA  and  its 
implementing  reg\dations.  in  particular 
40  CFR  51.230.  EPA  is  not  incorporating 
ORS  468  and  468A  by  reference  as  part 
of  the  Oregon  SIP.  however,  to  avoid 
potential  conflict  with  EPA's 
independent  authorities. 

Several  provisions  of  these  Oregon 
statutes  merit  further  discussion.  First, 
during  the  2001  Legislative  Session,  the 
Oregon  Legislature' passed  House  Bill 
3536,  which  amended  Oregon's  Audit 
Privilege  Act,  ORS  468.963,  to  ensure 
that  the  Audit  Privilege  Law  does  not 
apply  to  criminal  investigations  or 
proceedings.  This  change  resolved 
concerns  previously  identified  by  EPA. 
Second,  during  the  1997  Legislative 
Session,  the  Oregon  Legislature  enacted 
a  "Green  Permits"  program.  The 
program  is  designed  to  use  regulatory 
incentives  to  achieve  better 
environmental  results  than  otherwise 
required  by  law.  Although  the  law  states 
that  any  requirement  under 
environmental  laws  that  is  contrary  to 
the  provisions  of  a  Green  Permit  shall 
not  apply  to  a  facility  operating  under 
a  Green  Permit,  this  provision  does  not 
apply  in  the  case  of  Federal 
environmental  requirements.  EPA, 
ODEQ  and  Lane  Regional  Air  Pollution 
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Authority  entered  into  a  memorandum 
of  Agreement  dated  June  1,  2000,  to 
guide  the  implementation  of  Oregon's 
Green  Permits  program.  The  MOA  states 
that  implementation  of  the  MOA  will  be 
conducted  in  a  manner  consistent  with 
ODEQ's  responsibilities  under  its 
approved,  authorized  or  delegated 
programs.  Therefore,  Green  Permits 
cannot  be  used  to  change  SIP 
requirements  unless  the  change  is 
submitted  as  a  SIP  revision. 

Third,  ORS  468.126,  which  remains 
unchanged  since  EPA  last  approved 
Oregon's  SIP,  prohibits  ODEQ  from 
imposing  a  penalty  for  violation  of  an 
air,  water  or  solid  waste  permit  unless 
the  source  has  been  provided  five  days' 
advanced  written  notice  of  the  violation 
and  has  not  come  into  compliance  or 
submitted  a  compliance  schedule 
within  that  five-day  period.  By  its  terms, 
the  statute  does  not  apply  to  Oregon's 
title  V  program  or  to  any  program  if 
application  of  the  notice  provision 
would  disqualify  the  program  from 
Federal  delegation.  Oregon  has 
previously  confirmed  that,  because 
application  of  the  notice  provision 
would  preclude  EPA  approval  of  the 
Oregon  SIP,  no  advance  notice  is 
required  for  violation  of  SIP 
requirements. 

Fourth,  ORS  468A.330,  which  also  is 
unchanged  since  EPA  last  approved  the 
Oregon  SIP,  sets  up  a  technical 
assistance  program  for  compliance  with 
air  regulations  and  states  that  technical 
assistance  visits  cannot  residt  in 
inspections  or  enforcement  actions.  EPA 
has  previously  determined  that  this 
statute  did  not  pose  a  bar  to  approval  of 
Oregon's  air  programs  based  on  EPA's 
August  12,  1994,  guidance  document 
entitled  "Enforcement  Response  Policy 
for  Treatment  of  Information  Obtained 
Through  the  Glean  Air  Act  Section  507 
Small  Business  Assistance  Program" 
because  Oregon  operates  its  air 
technical  assistance  program  completely 
separate  from  its  air  enforcement  , 
program.  See  60  FR  50106,  50107 
(September  28,  1995). 

Finally,  ORS  468A.075,  which  is  also 
unchanged  since  EPA  last  approved 
Oregon's  SIP,  authorizes  the  Oregon 
Environmental  Quality  Commission  to 
grant  variances  from  air  contamination 
rules  and  standards.  Section  llO(i)  of 
the  CAA  specifically  precludes  States 
from  changing  the  requirements  of  the 
SIP  except  through  SIP  revisions 
approved  by  EPA.  SIP  revisions  will  be 
approved  by  EPA  only  if  they  meet  all 
requirements  of  section  110  of  the  CAA 
and  the  implementing  regulations  at  40 
GFR  part  51.  See  GAA  section  110(1);  40 
GFR  51.104.  Moreover,  40  GFR 
51.104(d)  specifically  states  that  in 


order  for  a  variance  to  be  considered  for 
approval  as  a  SIP  revision,  the  State 
must  submit  it  in  accordance  with  the 
requirements  of  40  GFR  51.104. 
Therefore,  if  Oregon  grants  a  source- 
specific  variance  to  a  State  air 
regula:tion,  which  regulation  has  been 
approved  as  part  of  the  Oregon  SIP,  EPA 
is  not  precluded  from  enforcing  the 
Federally-approved  SIP  limit  against  the 
source.  The  granting  of  a  variance  by 
Oregon  to  a  SIP  requirement  does  not 
change  the  Federally-enforceable  SIP 
requirement  for  that  source  unless  and 
until  the  variance  has  been  approved  by 
EPA  as  a  source-specific  SIP  revision. 

VI.  Scope  of  EPA  Approval 

Oregon  has  not  demonstrated 
authority  to  implement  and  enforce  the 
Oregon  Administrative  Rules  within 
"Indian  Country"  as  defined  in  18 
U.S.G.  1151.1  Therefore,  this  SIP 
approval  does  not  extend  to  "Indian 
Country"  in  Oregon.  See  GAA  sections 
110(a)(2)(A)  (SIP  shall  include 
enforceable  emission  limits), 
110(a)(2)(E)(i)  (State  must  have  adequate 
authority  under  State  law  to  carry  out 
SIP),  and  172(c)(6)  (nonattainment  SIPs 
shall  include  enforceable  emission 
limits).  This  is  consistent  with  EPA's 
previous  approval  of  Oregon's  PSD 
program,  in  which  EPA  specifically 
disapproved  the  program  for  sources 
within  Indian  Reservations  in  Oregon 
because  the  State  had  not  shown  it  had 
authority  to  regulate  such  sources.  See 
40  GFR  52.1987(c).  It  is  also  consistent 
with  EPA's  approval  of  Oregon's  title  V 
operating  permits  program.  See  59  FR 
61820,  61827  (December  2, 1994) 
(interim  approval  does  not  extend  to 
Indian  Country);  60  FR  50106,  50106 
(September  28, 1995)  (full  approval  does 
not  extend  to  Indian  Country). 

Vn.  Summary  of  Action 

A.  EPA  Is  IBRing  the  Following  New 
Divisions  Into  the  SIP 

200    (General  Air  Pollution  Procedures  and 
Definitions),  except  sections  0020(58). 
0040.  0050,  100,  110,  and  120 

202     (Ambient  Air  Quality  Standards  cihd 
PSD  Increments),  except  section  0110 


'  "Indian  country"  is  deFined  under  18  U.S.C 
1151  as:  (1)  All  land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the  United 
States  Governnrjenl,  notwithstanding  the  issuance  of 
any  patent,  and  including  rights-of-way  running 
through  the  reservation,  (2)  all  dependent  Indian 
communities  within  the  borders  of  the  United 
States,  whether  within  the  original  or  subsequently 
acquired  territory  thereof,  and  whether  within  or 
without  the  limits  of  a  State,  and  (3)  all  Indian 
allotments,  the  Indian  titles  to  which  have  not  been 
extinguished,  including  rights-of-way  running 
through  the  same.  Under  this  definition,  EPA  treats 
as  reservations  trust  lands  validly  set  aside  for  the 
use  of  a  Tribe  even  if  the  trust  lands  have  not  been 
formally  designated  as  a  reservation. 


204    (Designation  of  Air  Quality  Areas) 
206    (Air  Pollution  Emergencies) 

209  [Public  Participation) 

210  (Stationary  Source  Notification 
Requirements) 

212    (Stationary  Source  Testing  and 

Monitoring) 
214     (Stationary  Source  Reporting 

Requirements),  except  sections  0300, 

0310,  0320.  0330.  0340,  0350.  and  0360 
216    (Air  Contaminant  Discharge  Permits) 
222     (Stationary  Source  Plant  Site  Emission 

Limits),  except  section  0060 

224  (Major  New  Source  Review) 

225  (Air  Quality  Analysis  Requirements) 

226  (General  Emission  Standards) 
228     (Requirements  for  Fuel  Burning 

Equipment  and  Fuel  Sulfur  Content) 

232    (Emission  Standards  for  VCX]  Point 
Sources) 

234     (Emission  Standards  for  Wood  Products 
Industries),  excluding  references  to 
TRS— subsections  0010(25),  0010{28)(a), 
0010(46),  0210(1),  0240(2),  0250(1), 
250(2),  260(3)(a)(A),  260(3)(b)(A),  310(1), 
320(2).  340(2),  350(1).  and  360(3)(a)(A). 

236    (Emission  Standards  for  Specific 
Industries),  excluding  references  to 
Fluorides — subsections  0120(l)(a), 
0120(3)(a),  0120(3)(e).  0140(1)  (the  words 
"gaseous  and  particulate  fluorides  and"), 
0140(l)(b).  0140(l)(c)  (the  sentence  "A 
schedule  for  measurement  of  fluoride 
levels  in  forage  for  new  plants  and 
ambient  air  for  new  and  existing  plants 
shall  be  submitted."),  0140(3)  (the  words 
"and  Method  13A  or  13B  and  Method  14 
or  Method  14A  for  fluorides  or  other 
alternative  method  in  40  CFR  63.849), 
0150(l)(d)and0150(l)(e). 

240    (Rules  for  Areas  with  Unique  Air 
Quality  Needs) 

242    (Rules  Applicable  to  the  Portland  Area) 

250  -(General  Conformity), Bxcept  section 
0110 

252    (Transportation  Conformity),  except 
subsections  0020(3),  0050(4),  0050(5)(b). 
0100(3),  0100(4),  0100(5),  0100(6), 
0190(5),  0200(6)(c),  0210(l)(b), 
0220(l)(a),  0220(2),  and  0250(2). 

258    (Motor  Vehicle  Fuel  Specifications) 

262     (Residential  Woodheating).  except 
section  0050 

266    (Field  Burning  Rules  (Willamette 
Valley)) 

268    (Emission  Reduction  Credits) 

B:  EPA  Is  Approving,  but  Not  IBRing.  the 
Following  New^Divisions  Into  the  SIP 

12    (Enforcement  Procedure  and  Civil 

Penalties) 
200-0100,  0110.  and  0120    (Conflicts  of 

Interest) 
262-0050    (Residential  Woodheating— Civil 

Penalties) 

C:  EPA  Is  Taking  No  Action  on  the  FoUowng 
Divisions 

14    (Procedures  for  Issuance,  Denial. 

Modification,  and  Revocation  of  Green 

Permits) 
200-0020(58)    (Definition  of  Immediately) 
200-0040    (State  of  Oregon  Clean  Air  Act 

Implementation  Plan) 
200-0050    (Compliance  Schedules) 
202-0110    (Particle  Fallout) 
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208    (Visible  Emissions  and  Nuisance 
Requirements) 

214-0300  through  0360    (Excess  Emissions 
and  Emergency  Provision) 

218    (Oregon  Title  V  Operating  Permits) 

222-0060     (Plant  Site  Emission  Limits  for 
Sources  of  Hazardous  Air  Pollutants) 

234    (Emission  Standards  for  Wood  Products 
Industries),  references  to  TRS — 
subsections  0010(25).  0010(28)(a), 
0010(46),  0210(1),  0240(2),  0250(1), 
250(2),  260(3)(a)(A),  260(3)(b)(A),  310(1), 
320(2),  340(2).  350(1),  and  360(3)(a)(A). 

236    (Emission  Standards  for  Specific 

Industries),  references  to  Fluorides  and 
Part  63— subsections  0120(l)(a), 
0120(3)(a),  0120(3)(e),  0140(1)  (the  words 
"gaseous  and  particulate  fluorides  and"), 
0140(l)(b),  0140(l)(c)  (the  sentence  "A 
schedule  for  measurement  of  fluoride 
levels  in  forage  for  new  plants  and 
ambient  air  for  new  and  existing  plants 
shall  be  submitted."),  0140(3)  (the  words 
"and  Method  13A  or  13B  and  Method  14 
or  Method  14A  for  fluorides  or  other 
alternative  method  in  40  CFR  63.849), 
0150(l)(d)  and  0150(l)(e). 

250-0110    (General  Conformity  Savings 
Provision) 

252    (Transportation  Conformity), 

subsections  0020(3),  0050(4),  0050(5)(b). 
0100(3),  0100(4),  0100(5),  0100(6), 
0190(5),  0200(6)(c),  0210(l)(b), 
0220(1  )(a),  0220(2),  and  0250(2). 

256    (Motor  Vehicles) 

264    (Rules  for  Open  Burning) 

D:  EPA  Is  Removing  the  Following  Old 
Divisions  From  the  Current  IBR'd  SIP 
Because  They  Are  Replaced  by  the  Rules  in 
Section  A  Above 

12     14  (Procedures  for  Issuance,  Denial, 

Modification,  and  Revocation  of  Permits) 

20  (Air  Pollution  Control) 

21  (General  Emission  Standards  for 
Particulate  Matter),  except  for  21-015 
Visible  Air  Contaminant  Limitations), 
21-050,  21-055,  and  21-060  (Fugitive 
Emissions),  and  21-200,  21-205,  21-210, 
21-215.  21-220,  21-225,  21-230,  21- 
235,  21-240,  and  21-245  (Industrial 
Contingency  Requirements  for  PM-10 
Nonattainment  Areas) 

22  (General  Gaseous  Emissions) 

25  (Specific  Industrial  Standards 
Construction  and  Operation  of  Wigwam 
Waste  Burners) 

26  (Rules  for  Open  Field  Burning 
(Willamette  Valley)) 

27  (Air  Pollution  Emergencies) 

28  (Stationary  Source  Air  Pollution  Control 
and  Permitting  Procedures),  except  for 
28-1400,  28-1410,  28-1420, 28-1430. 
28-1440,  and  28-1450  (Excess  Emissions 
and  Emergency  Provision) 

30  (Specific  Air  Pollution  Control  Rules  for 
the  Medford-Ashland  Air  Quality 
Maintenance  Area) 

31  (Ambient  Air  Quality  Standards) 
34    (Residential  Wood  Heating) 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
believes  this  is  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 


publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  March  24,  2003, 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
February  21.2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  There  will  not  be  a 
second  comment  period;  therefore,  any 
party  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  this  rule  will  be  effective 
on  March  24.  2003.  and  no  further 
action  will  be  taken  on  the  proposed 
rule.  Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule.  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Vm.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
thi^eason.  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 


Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  oii  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
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States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  24,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
^be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  December  17,  2002. 
L.  John  lani. 

Regional  Administrator,  Region  10. 

'  Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  MM — Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraphs  (c)  (138)  and  (c)(139) 
to  read  as  follows: 

§  52.1 970    Identification  of  plan. 

***** 
/pi  *   *   * 

(138)  On  December  15,  1998,  the 
Director  of  the  Oregon  Department  of 
Environmental  Quality  submitted  a  SIP 
revision  to  repeal  the  rule  for  parking 
offsets  in  the  Portland  Central  Business 
District,  as  state  effective  September  23, 
1998. 

(i)  Incorporation  by  reference. 

(A)  Remove  the  following  provisions 
from  the  current  incorporation  by 
reference:  OAR  340-020-0400,  340- 
020-0405,  340-020-0410,  340-020- 
0420.  and  340-020-0430.  (139)  On 
November  5,  1999,  March  7,  2000,  June 
26,  2001,  and  November  4,  2002,  the 
Oregon  Department  of  Environmental 
Quality  submitted  numerous 
amendments  to  the  Oregon 
Administrative  Rules  as  revisions  to  the 
Oregon  State  implementation  plan.  The 
revisions  included  a  rule  recodification, 
a  marine  vapor  loading  rule,  and 
permitting  rules. 

(i)  Incorporation  by  reference. 


(A)  The  following  sections  of  Oregon 
Administrative  Rule  340:  200-0030, 
202-0200,  204-0010,  204-0020, 204- 
0050,  204-0060,  204-0070,  204-0080, 
206-0010, 206-0020, 206-0030, 206- 
0040,  206-0050,  206-0060,  206-0070, 
210-0010,  210-0020,  212-0010,  212- 
0110, 214-0100,  214-0120,  222-0030, 
224-0020,  226-0200,  228-0010,  228- 
0020,  228-0100,  228-0110,  228-0120, 
228-0130,  228-0200,  228-0210,  232- 
0010,  232-0020,  232-0040,  232^050, 
232-0060,  232-0070,  232-0080,  232- 
0085,  232-0090,  232-0100,  232-0120, 
232-0130,  232-0140,  232-0150,  232- 
0160,  232-0170,  232-0180,  232-0190, 
232-0200, 232-0210,  232-0220,  232- 
0230,  232-0240,  234-0010  (except 
paragraphs  (25),  (28)(a)  &  (46)),  234- 
0100,  234-0110,  234-0120, 234-0130, 
234-0140, 234-0200,  234-0210  (except 
paragraph  (1)),  234-0220,  234-0230, 
234-0240  (except  paragraph  (2)),  234- 
0250  (except  pargraphs  (1)  &  (2)),  234- 
0260  (except  paragraphs  {3)(a){A)  & 
(3)(b)(A)),  234-0270,  234-0300,  234- 
0310  (except  paragraph  (1)),  234-0320 
(except  paragraph  (2)),  234-0330,  234- 
0340  (except  paragraph  (2)),  234-0350 
(except  paragraph  (1)),  234-0360  (except 
paragraph  (3)(a)(A)),  234-0400,  234- 
0410,  234-0420,  234-0430, 234-0500, 
234-0510, 234-0520, 234-0530,  236- 
0010,  236-0100,  236-0110,  236-0120 
(except  paragraphs  (l)(a),  (3)(a),  & 
(3)(e)),  236-0130,  236-0140  (except  the 
words  "gaseous  and  particulate 
fluorides  and"  in  paragraph  (1), 
paragraph  (l)(b),  the  sentence  "A 
schedule  for  measurement  of  fluoride 
levels  in  forage  for  new  plants  and 
ambient  air  for  new  amd  existing  plants 
shall  be  submitted."  in  paragraph  (l)(c), 
the  words  "and  Method  13A  or  13B  and 
Method  14  or  Method  14A  for  fluorides 
or  other  edtemative  method  in  40  CFR 
63.849"  in  paragraph  (3)),  236-0150 
(except  paragraphs  (l)(d)  and  (l)(e)). 
236-0200,  236-0210, 236-0220, 236- 
0230,  236-0400,  236-0410,  236-0420, 
236-0430,  236-0440,  240-0010,  240- 
0100, 240-0300,  242-0010,  242-0020, 
242-0030, 242-0040, 242-0050, 242- 
0060,  242-0070,  242-0080,  242-0090, 
242-0100,  242-0110,  242-0120,  242- 
0130,  242-0140,  242-0150,  242-0160, 
242-0170,  242-0180,  242-0190,  242- 
0200, 242-0210, 242-0220, 242-0230, 
242-0240,  242-0250,  242-0260,  242- 
0270, 242-0280,  242-0290,  242-O3O0. 
242-0310,  242-0320,  242-0330,  242- 
0340, 242-0350,  242-0360, 242-0370, 
242-0380, 242-0390,  242-0400,  242- 
0410, 242-0420,  242-0430,  242-0440, 
242-0500,  242-0510,  242-0520,  242- 
0600, 242-0610,  242-0620,  242-0630, 
242-0700, 242-0710,  242-0720, 242- 
0730,  242-0740,  242-0750.  242-0760, 


242-0770,  242-0780,  242-0790,  250- 
0010,  250-0020,  250-0030,  250-0040, 
250-0050,  250-0060,  250-0070,  250- 
0080,  250-0090,  250-0100,  252-0010. 
252-0020  (except  paragraph  (3)),  252- 
0030,  252-0040,  252-0050  (except 
paragraphs  (4)  &  (5)(b)).  252-0060,  252- 
0070,  252-0080.  252-0090.  252-0100 
(except  paragraphs  (3)  through  (fr)).  252- 
0110.  252-0120.  252-0130.  252-0140, 
252-0150,  252-0160,  252-0170,  252- 
0180,  252-0190  (except  paragraph  (5)), 
252-0200  (except  paragraph  (6)(c)),  252- 
0210  (except  paragraph  (l)(b)),  252-0220 
(except  paragraphs  (l)(a)  &  (2)),  252- 
0230,  252-0240,  252-0250  (except 
paragraph  (2)),  252-0260,  252-0270, 
252-0280, 252-0290.  258-0010,  258- 
0100,  258-0110,  258-0120,  258-0130, 
258-0140,  258-0150,  258-0160,  258- 
0170,258-0180,258-0190,258-0200, 
258-0210, 258-0220, 258-0230, 258- 
0240, 258-0250, 258-0260,  258-0270, 
258-0280,  258-0290,  258-0300,  258- 
0310,  258-0400,  262-0010,  262-0020. 
262-0030,  262-0040,  262-0100, 262- 
0110,262-0120,262-0130,262-0200, 
262-0210,  262-0220,  262-0230, 262- 
0240, 262-0250,  262-0300,  262-0310, 
262-0320,  262-0330,  266-0010,  266- 
0020. 266-0030, 266-0040.  266-0050, 
266-0060, 266-0070,  266-0080,  266- 
0090,  266-0100,  266-0110,  266-0120, 
266-0130,  and  268-0020,  as  effective 
October  14,  1999;  204-0040,  as  effective 
October  25,  2000;  204-0090,  as  effective 
March  27,  2001;  232-0030  and  232-0110 
as  effective  June  1,  2001;  200-0010, 
200-0020  (except  paragraph(58)),  200-     " 
0025, 202-0010, 202-0050,  202-0060, 
202-0070,  202-0080,  202-0090,  202- 
0100,  202-0130,  202-0210,  202-0220, 
204-0030, 209-0010,  209-0020,  209- 
0030,  209-0040,  209-0050,  209-0060, 
209-0070,  209-0080,  210-0100,  210- 
0110,  210-0120,  210-0205,  210-0215, 
210-0225,  210-0230,  210-0240,  210- 
0250, 212-0120, 212-0130, 212-0140, 
212-0150, 212-0200,  212-0210,  212- 
0220,  212-0230,  212-0240,  212-0250, 
212-0260,  212-0270,  212-0280,  214- 
0010,  214-0110,  214-0114,  214-0130, 
214-0200, 214-0210. 214-0220.  216- 
0010,  216-0020,  216-0025,  216-0030, 
216-0040, 216-0052,  216-0054,  216- 
0056, 216-0060,  216-0064,  216-0066, 
216-0070,  216-0082,  216-0084.  216- 
0090.  216^094,  222-0010,  222-0020, 
222-0040,  222-0042, 222-0043, 222- 
0045, 222-0070, 222-0080,  222-0090, 
224-0010, 224-0030,  224-0040,  224- 
0050,  224-0080,  224-0100,  225-0010, 
225-0020(10),  225-0030,  225-0040, 
225-0070,  225-0090(1  )(c),  226-0010, 
226-0100,  226-0110,  226-0120, 226- 
0130,  226-0140,  226-0210,  226-0300, 
226-0310, 226-0320,  226-0400,  240- 
0020. 240-0030,  240-0110,  240-0120, 
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240-0130.  240-0140,  240-0150,  240- 
0160, 240-0170,  240-0180,  24Q-0190, 
240-0200,  240-0210,  240-0220.  240- 
0230, 240-0240,  240-0250,  240-0270, 
240-0310, 240-0320,  240-0330,  240- 
0340, 240-0350,  240-0360.  240-0400. 
240-0410,  240-0420,  240-0430,  240- 
0440,  268-0010,  and  268-0030,  as 
effective  July  1,  2001;  222-0041.  224- 
0060.  224-0070.  225-0020  (except 
paragraph  (10)).  225-0045.  225-0050. 
225-0060.  and  225-0090  (except 
paragraph  (l)(c)),  as  effective  October  8, 
2002;  225-0020(10)  and  225-O09O(l)(c). 
as  effective  October  8.  2002.  through 
April  6.  2003. 

(B)  Remove  the  following  old 
divisions  of  Oregon  Administrative  Rule 
340  from  the  current  incorporation  by 
reference:  12,14.20.21  (except  for 
sections  21-015,  21-050,  21-055,  21- 
060, 21-200.  21-205.  21-210.  21-215, 
21-220.  21-225,  21-230,  21-235,  21- 
240,  and  21-245),  22,  25,  26,  27,  28 
(except  for  28-1400,  28-1410.  28-1420. 
28-1430.  28-1440,  and  28-14501.  30. 
31,  and  34. 

(ii)  Additional  Material: 

(A)  The  following  sections  of  Oregon 
Administrative  Rule  340:  Division  12. 
200-0100.  200-0110.  200-0120. as 
effecUve  July  1.  2001;  and  262-0050,  as 
effective  October  14, 1999. 

3.  Section  52.1977  is  amended  by 
revising  section  3.1  to  read  as  follows: 

§52.1 977    Content  of  approved  State 
submitted  implementation  plan. 

***** 

3.1    Oregon  AdministratiTe  Rules — 
Chapter  340  Incorporation  by 
Reference  (March  24,  2003) 

Division  21 — General  Emission 
Standards  for  Particulate  Matter 

21-015    Visible  Air  Contaminant 
Limitations  (1/29/96) 

Fugitive  Emissions 

21-050    Definitions  (1/29/96) 
21-055    Applicability  (3/10/93) 
21-060    Requirements  (3/10/93) 

Industrial  Contingency  Requirements  for 
PM-10  Nonattainment  Areas 


21-245    Fugitive  Emissions  (3/10/93) 
Division  23 — Rules  for  Open  Burning 

23-022     How  to  Use  these  Open 

Burning  Rules  (3/10/93) 
23-025     Policy  (3/10/93) 
23-030    Definitions  (6/16/84,  except 

for  paragraph  (15)  is  3/10/93) 
23-035    Exemptions,  Statewide  (3/10/ 

93) 
23-040    General  Requirements 

Statewide  (3/10/93) 
23-042     General  Prohibitions  Statewide 

(3/10/93) 
23-043    Open  Burning  Schedule  (3/10/ 

93) 
23-045     County  Listing  of  Specific 

Open  Burning  Rules  (3/10/93) 

Open  Burning  Prohibitions 

23-055    Baker,  Clatsop,  Crook,  Curry, 
Deshutes,  Gilliam,  Grant,  Harney, 
Hood  River,  Jefferson,  Klamath,  Lake, 
Lincoln,  Malheur,  Morrow,  Sherman, 
Tillamook,  Umatilla,  Union,  Wallowa, 
Wasco  and  Wheeler  Counties  (3/10/ 
93) 
23-060    Benton,  Linn,  Marion,  Polk, 

and  Yamhill  Counties  (3/10/93) 
23-065     Clackamas  County  (3/10/93) 
23-070    Multnomah  County  (3/10/93) 
23-075     Washington  County  (3/10/93) 
23-080    Columbia  County  (3/10/93) 
23-085    Lane  County  (3/10/93) 
23-090    Coos,  Douglas,  Jackson  and 

Josephine  Counties  (3/10/93) 
23-100    Letter  Permits  (3/10/93) 

Forced  Air  Pit  Incinerators  (3/ . 


21-200 
21-205 

93) 
21-210 
21-215 
21-220 


Pvupose  (5/1/95) 

Relation  to  other  Rules  (3/10/ 


AppUcability  (3/10/93) 
Definitions  (3/10/93) 
Compliance  Schedule  for 
Existing  Sources  (3/10/93) 
21-225    Wood-Waste  Boilers  (3/10/93) 
21-230    Wood  Particulate  Dryers  at 

Particleboard  Plants  (3/10/93) 
21-235     Hardboard  Manufactiuing 

Plants  (1/29/96) 
2 1-240    Air  Conveying  Systems  (3/10/ 
93) 


Records  and  Reports  (3/10/93) 
Open  Burning  Control  Areas 


23-105 

10/93) 
23-110 
23-115 

(3/10/93) 

Division  24 — Motor  Vehicles 

Pertaining  to  Motor  Vehicles  Inspection 

24-100    County  Designations  (11/26/ 
96) 

Motor  Vehicle  Emission  Control 
Inspection  Test  Criteria,  Methods  and 
Standards 


24-300 
24-301 

93) 
24-305 
24-306 


Scope  (11/26/96) 

Boundary  Designations  (3/10/ 


Definitions  (11/26/96) 
Government-Owned  Vehicle. 

Permanent  Fleet  Vehicle  and  U.S. 

Government  Vehicle  Testing 

Requirements  (11/26/96) 
24-307    Motor  Vehicle  Inspection 

Program  Fee  Schedule  (11/26/96) 
24-308    Department  of  Defense 

Personnel  Participating  in  the 

Privately  Owned  Vehicle  Import 

Control  Program  (11/26/96) 
24-309    Light  Duty  Motor  Vehicle  and 

Heavy  Duty  Gasoline  Motor  Vehicle 

Emission  Control  Test  Method  for 

Basic  Program  (11/26/96) 


24-3 1 2     Light  Duty  Motor  Vehicle 
Emission  Control  Test  Method  for 
Enhanced  Program  (11/26/96) 

24-314     Motorcycle  Noise  Emission 
Control  Test  Method,  except  all 
language  in  (4)(a)  referring  to  a  "sixth 
hill  extrapolation"  (11/26/96) 

24-318    Renew  Registration  for  Light 
Duty  Motor  Vehicles  and  Heavy  Duty 
Gasoline  Motor  Vehicles  Temporarily 
Operating  Outside  of  Oregon  (11/26/ 
96) 

24-320    Light  Duty  Motor  Vehicle 
Emission  Control  Test  Criteria  for 
Basic  Program  (11/26/96) 

24-325     Heavy  Duty  Gasoline  Motor 
Vehicle  Emission  Control  Test  Criteria 
(11/26/96) 

24-330    Light  Duty  Motor  Vehicle 
Emission  Control  Standards  for  Basic 
Program  (11/26/96) 

24-332     Light  Duty  Motor  Vehicle 
Emission  Control  Standards  for 
Enhanced  Program  (11/26/96) 

24-335  Heavy-Duty  Gasoline  Motor 
Vehicle  Emission  Control  Emission 
Standards  (11/26/96) 

24-337    Motor  Vehicle  Propulsion 
Noise  Standards  (11/26/96) 

24-340    Criteria  for  Qualifications  of 
Persons  Eligible  to  Inspect  Motor 
Vehicles  and  Motor  Vehicle  Pollution 
Control  Systems  and  Execute 
Certificates  (11/26/96) 

24-355    Gas  Analytical  System 
Licensing  Criteria  for  Basic  Program 
(11/26/96) 

24-357    Gas  Analytical  System  Testing 
for  Enhanced  Program  (11/26/96) 

24-360    Agreement  with  Independent 
Contractor;  Qualifications  of 
Contractor;  Agreement  Provisions  (11/ 
26/96) 

Division  28 — Stationary  Source  Air 
Pollution  Control  and  Permitting 
Procedures 

Excess  Emissions  and  Emergency 
Provision 

28-1400    Purpose  and  Applicability 

(9/24/93) 
28-1410    Planned  Startup  and 

Shutdown  (9/24/96) 
28-1420    Scheduled  Maintenance 

(11/4/93) 
28-1430    Upsets  and  Breakdowns 

(9/24/96) 
28-1440    Reporting  Requirements 

(11/4/93) 
28-1450    Enforcement  Action  Criteria 

(9/24/93) 

Division  200 — General  Air  Pollution 
Procedures  and  Definitions 

200-0010    Purpose  and  Application 

(7/1/01) 
200-0020    General  Air  Quality 

Definitions,  except  (58)  (7/1/01) 
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200-0025    Abbreviations  and 

Acronyms  (7/1/01) 
200-0030    Exceptions  (10/14/99) 

Division  202 — Ambient  Air  Quality 
Standards  and  PSD  Increments 

202-0010    Definitions  (7/1/01) 
Ambient  Air  Quality  Standards 

202-0050    Purpose  and  Scope  of 

Ambient  Air  Quality  Standards  (7/1/ 

01) 
202-0060    Suspended  ParticiUate 

Matter  (7/1/01) 
202-0070    Sulfur  Dioxide  (7/1/01) 
202-0080    Carbon  Monoxide  (7/1/01) 
202-0090    Ozone  (7/1/01) 
202-0100    Nitrogen  Dioxide  (7/1/01) 
202-0130    Ambient  Air  Quality 

Standard  for  Lead  (7/1/01) 

Prevention  of  Significant  Deterioration 
Increments 


General  (10/14/99) 
Ambient  Air  Increments  (7/ 


202-0200 
202-0210 

1/01) 
202-0220    Ambient  Air  Ceilings  (7/1/ 

01) 

Division  204 — Designation  of  Air 
Quality  Areas 

204-0010    Definitions  (10/14/99) 
204-0020    Designation  of  Air  Quality 

Control  Regions  (10/14/99) 
204-0030    Designation  of 

Nonattainment  Areas  (7/1/01) 
204-0040    Designation  of  Maintenance 

Areas (10/25/00) 
204-0050    Designation  of  Prevention  of 

Significant  Deterioration  Areas  (10/ 

14/99) 
204-0060    Redesignation  of  Prevention 

of  Significant  Deterioration  Areas  (10/ 

14/99) 
204-0070    Special  Control  Areas  (10/ 

14/99) 
204-0080    Motor  Vehicle  Inspection 

Boundary  Designations  (10/14/99) 
204-0090    Oxygenated  Gasoline 

Control  Areas  (3/27/01) 

Division  206 — Air  Pollution 
Emergencies 

206-0010    Introduction  (10/14/99) 
206-0020     Definitions  (10/14/99) 
206-0030    Episode  Stage  Criteria  for 

Air  Pollution  Emergencies  (10/14/99) 
206-0040    Special  Conditions  (10/14/ 

99) 
206-0050    Source  Emission  Reduction 

Plans  (10/14/99) 
206-0060    Regional  Air  Pollution 

Authorities  (10/14/99) 
206-0070    Operations  Manual  (10/14/ 

99) 

Division  209 — Public  Participation 

209-0010    Purpose  (7/1/01) 
209-0020    Applicability  (7/1/01) 


209-0030    Public  Notice  Categories  and 

Timing  (7/1/01) 
209-0040    Public  Notice  Information 

(7/1/01) 
209-0050    Public  Notice  Procedures  (7/ 

1/01) 
209-0060    Persons  Required  to  Be 

Notified  (7/1/01) 
209-0070    Hearing  and  Meeting 

Procedures  (7/1/01) 
209-0080    Issuance  or  Denial  of  a 

Permit  (7/1/01) 

Division  210 — Stationary  Source 
Notification  Requirements 

210-0010    Applicability  (10/14/99) 
210-0020    Definitions  (10/14/99) 

Registration 

210-0100    Registration  in  General  (7/1/ 

01) 
210-0110    Registration  Requirements 

(7/1/01) 
210-0120    Re-Registration  (7/1/01) 

Notice  of  Construction  and  Approval  of 
Plans 

210-0205  Applicability  (7/1/01) 

210-0215  Requirement  (7/1/01) 

2 1 0-02  2  5  Types  of  Construction/ 

Modification  Changes  (7/1/01) 

210-0230  Notice  to  Construct  (7/1/01) 

210-0240  Construction  Approval  (7/1/ 

01) 

2 1 0-02  50  Approval  to  Operate  ( 7/ 1  / 

01) 

Division  212 — Stationary  Source 
Testing  and  Monitoring 

212-0010    Definitions  (10/14/99) 
Sampling,  Testing  and  Measurement 

212-0110    Applicability  (10/14/99) 
212-0120    Program  (7/1/01) 
212-0130    Stack  Heights  and 

Dispersion  Techniques  (7/1/01) 
212-0140     Methods  (7/1/01) 
212-0150    Department  Testing  (7/1/01) 

Compliance  Assurance  Monitoring 

212-0200    Piupose  and  Applicability 

(7/1/01) 
2 1 2-02 1 0    Monitoring  Design  Criteria 

(7/1/01) 
2 1 2-02  20    Submittal  Requirements  ( 7/ 

1/01) 
212-0230    Deadlines  for  Submittals  (7/ 

1/01) 
212-0240    Approval  of  Monitoring 

Plans  (7/1/01) 
212-0250    Operation  of  Approved 

Monitoring  (7/1/01) 
212-0260  Quality  Improvement  Plan 

(QIP)  Requirements  (7/1/01) 
212-0270    Reporting  and 

Recordkeeping  Requirements  (7/1/01) 
212-0280    Savings  Provisions  (7/1/01) 

Division  214 — Stationary  Source 
Reporting  Requirements 

214-0010    Definitions  (7/1/01) 


Reporting 

214-0100    Applicability  (10/14/99) 
214-01 10    Request  for  Information  (7/ 

1/01) 
214-0114    Records;  Maintaining  and 

Reporting  (7/1/01) 
214-0120    Enforcement  (10/14/99) 
214-0130    Information  Exempt  ftom 

Disclosure  (7/1/01) 

Emission  Statements  for  VOC  and  NOx 
Sources 

214-0200    Purpose  and  Applicability 

(7/1/01) 
214-0210    Requirements  (7/1/01) 
214-0220    Submission  of  Emission 

Statement  (7/1/01) 

Division  216 — Air  Contaminant 
Discharge  Permits 

216-0010    Purpose  (7/1/01) 
216-0020    Applicability  (7/1/01) 
216-0025    Types  of  Permits  (7/1/01) 
216-0030    Definitions  (7/1/01) 
216-0040    Application  Requirements 

(7/1/01) 
216-0052    Construction  ACDP  (7/1/01) 
216-0054    Short  Term  Activity  ACDPs 

(7/1/01) 
216-0056    Basic  ACDPs  (7/1/01) 
216-0060    General  Air  Contaminant 

Discharge  Permits  (7/1/01) 
2 1 6-0064    Simple  ACDP  ( 7/1  /Ol ) 
216-0066     Standard  ACDPs  (7/1/01) 
216-0070    Permitting  Multiple  Sources 

at  a  Single  Adjacent  or  Contiguous 

Site  (7/1/01) 
216-0082    Termination  or  Revocation 

ofan  ACDP  (7/1/01) 
2 1 6-0084    Department  Initiated 

Modification  (7/1/01) 
216-0090    Sources  Subject  to  ACDPs 

and  Fees  (7/1/01) 
216-0094    Temporary  Closure  (7/1/01) 

Division  222 — Stationary  Source  Plant 
Site  Emission  Limits 

222-0010    Policy  (7/1/01) 
222-0020    Applicability  (7/1/(^1) 
222-0030    Definitions  (10/14/99) 

Criteria  for  Establishing  Plant  Site 
Emissiofi  Limits 

222-0040    Generic  Aimual  PSEL  (7/1/ 

01) 
222-0041     Soiut:e  Specific  Annual 

PSEL  (10/8/02) 
222-0042     Short  Term  PSEL  (7/1/01) 
222-0043    General  Requirements  for    ' 

All  PSEL  (7/1/01) 
222^045     Unassigned  Emissions  (7/1/ 

01) 
222-0070    Plant  Site  Emission  Limits 

for  Insignificant  Activities  (7/1/01) 
222-0080    Plant  Site  Emission  Limit 

Compliance  (7/1/01) 
222-0090    Combining  and  Splitting 

Sources (7/1/01) 
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Division  224 — Major  New  Source 
Review 

224-0010    Applicability  and  General 

Prohibitions  (7/1/01) 
224-0020     Definitions  (10/14/99) 
224-0030    Procedural  Requirements  (7/ 

1/01) 
224-0040    Review  of  New  Sources  and 

Modifications  for  Compliance  with 

Regulations  (7/1/01) 
224-0050    Requirements  for  Sources  in 

Nonattainment  Areas  (7/1/01) 
224-0060    Requirements  for  Soiurces  in 

Maintenance  Areas  (10/8/02) 
224-0070    Prevention  of  Significant 

Deterioration  Requirements  for 

Sources  in  Attainment  or  Unclassified 

Areas  (10/8/02) 
224-0080     Exemptions  (7/1/01) 
224-0100    Fugitive  and  Secondary 

Emissions  (7/1/01) 

Division  225 — Air  Quality  Analysis 
Requirements 

225-0010    Purpose  (7/1/01) 

225-0020    Definitions  (10/8/02  and  10/ 

8/02  thru  4/6/03) 
225-0030    Procedural  Requirements  (7/ 

1/01) 
225-0040    Air  Quality  Models  (7/1/01) 
225-0045     Requirements  for  Analysis 

in  Maintenance  Areas  (10/8/02) 
225-0050    Requirements  for  Analysis 

in  PSD  Class  II  and  Class  III  Areas 

(10/8/02) 
225-0060    Requirements  for 

Demonstrating  Compliance  with 

Standards  and  Increments  in  PSD 

Class  I  Areas  (10/8/02) 
225-0070    Requirements  for 

Demonstrating  Compliance  with 

AQRV  Protection  (7/1/01) 
225-0090    Requirements  for 

Demonstrating  a  Net  Air  Quality 

Benefit  (10/8/02  and  10/8/02  thru  4/ 

6/03) 

Division  226 — General  Emission 
Standards 

226-0010    Definitions  (7/1/01) 

Highest  and  Best  Practicable  Treatment 
and  Control 

226-0100    Policy  and  Application  (7/1/ 

01) 
226-0110    Pollution  Prevention  (7/1/ 

01) 
226-0120    Operating  and  Maintenance 

Requirements  (7/1/01) 
226-0130    Typically  Achievable 

Control  Technology  (7/1/01) 
226-0140    Additional  Control 

Requirements  for  Stationary  Sources 

of  Air  Contaminants  (7/1/01) 

Grain  Loading  Standards 

226-0200     Applicability  (10/14/99) 
226-0210    Particulate  Emission 
Limitations  for  Sources  Other  Than 


Fuel  Burning  and  Refuse  Burning 
Equipment  (7/1/01) 

Particulate  Emissions  From  Process 
Equipment 

226-0300    Applicability  (7/1/01) 
226-0310    Emission  Standard  (7/1/01) 
226-0320    Determination  of  Process 
Weight  (7/1/01) 

Alternative  Emission  Controls 

226-0400    Alternative  Emission 
Controls  (Bubble)  (7/1/01) 

Division  228 — Requirements  for  Fuel 
Burning  Equipment  and  Fuel  Sulfiir 
Content 

228-0010     Applicability  (10/14/99) 
228-0020    Definitions  (10/14/99) 

Sulfur  Content  of  Fuels 

228-0100    Residual  Fuel  Oils  (10/14/ 


99) 
228-0110 

99) 
228-0120 
228-0130 


Distillate  Fuel  Oils  (10/14/ 


Coal  (10/14/99) 
Exemptions  (10/14/99) 

General  Emission  Standards  for  Fuel 
Burning  Equipment 

228-0200    Sulfur  Dioxide  Standards 

(10/14/99) 
228-0210    Grain  Loading  Standards 

(10/14/99) 

Division  232 — Emission  Standards  for 
VOC  Point  Sources 

232-0010     Introduction  (10/14/99) 
232-0020     Applicability  (10/14/99) 
232-0030     Definitions  (6/1/01) 
232-0040    General  Non-categorical 

Requirements  (10/14/99) 
232-0050     Exemptions  (10/14/99) 
232-0060    Compliance  Determination 

(10/14/99) 
232-0070    Gasoline  Dispensing 

Facilities  (10/14/99) 
232-0080    Bulk  Gasoline  Plants  (10/14/ 

99) 
232-0085    Gasoline  Delivery  Vessel(s) 

(10/14/99) 
232-0090    Bulk  Gasoline  Terminals 

(10/14/99) 
232-0100    Testing  Vapor  Transfer  and 

Collection  Systems  (10/14/99) 
2  3  2-01 1 0    Loading  Gasoline  onto 

Marine  Tank  Vessels  (6/1/01) 
232-0120    Cutback  and  Emulsified 

Asphah  (10/14/99) 
232-0130    Petroleum  Refineries  (10/14/ 

99) 
232-0140    Petroleum  Refinery  Leaks 

(10/14/99) 
232-0150     Liquid  Storage  (10/14/99) 
232-0160    Surface  Coating  in 

Manufacturing  (10/14/99) 
232-0170    Aerospace  Component 

Coating  Operations  (10/14/99) 
232-0180    Degreasers  (10/14/99) 


232-0190    Open  Top  Vapor  Degreasers 

(10/14/99) 
232-0200    Conveyorized  Degreasers 

(10/14/99) 
232-0210    Asphaltic  and  Coal  Tar 

Pitch  Used  for  Roofing  Coating  (10/ 

14/99) 
232-0220    Flat  Wood  Coating  (10/14/ 

99) 
232-0230    Rotogravure  and 

Flexographic  Printing  (10/14/99) 
232-0240    Perchloroethylene  Dry 

Cleaning  (10/14/99) 

Division  234 — Emission  Standards  for 
Wood  Products  Industries 

234-0010    Definitions,  excluding  (25), 
(28)(a)  &  (46)  (10/14/99) 

Wigwam  Waste  Burners 

234-0100    Statement  of  Policy  and 

Applicability  (10/14/99) 
234-0110    Authorization  to  Operate  a 

Wigwam  Burner  (10/14/99) 
234-0120    Emission  and  Operation 

Standards  for  Wigwam  Waste  Burners 

(10/14/99) 
234-0130    Monitoring  and  Reporting 

(10/14/99) 
234-0140    Existing  Administrative 

Agency  Orders  (10/14/99) 

Kraft  Pulp  Mills 

234-0200    Statement  of  Policy  and 

Applicability  (10/14/99) 
234-0210    Emission  Limitations, 

excluding (1) (10/14/99) 
234-0220    More  Restrictive  Emission 

Limits  (10/14/99) 
234-0230    Plans  and  Specifications 

(10/14/99) 
234-0240    Monitoring,  excluding  (2) 

(10/14/99) 
234-0250    Reporting,  excluding  (1)  & 

(2) (10/14/99) 
234-0260    Upset  Conditions,  excluding 

(3)(a)(A)  &  (3)(b)(A)  (10/14/99) 
234-0270    Chronic  Upset  Conditions 

(10/14/99)* 

Neutral  Sulfite  Semi-Chemical  (NSSC) 
Pulp  Mills 

234-0300     Applicability  (10/14/99) 
234-0310    Emission  Limitations, 

excluding  (1)  (10/14/99) 
234-0320    More  Restrictive  Emission 

Limits,  excluding  (2)  (10/14/99) 
234-0330    Plans  and  Specifications 

(10/14/99) 
234-0340    Monitoring,  excluding  (2) 

(10/14/99) 
234-0350    Reporting,  excluding  (1)  (10/ 

14/99) 
234-0360    Upset  Conditions,  excluding 

.(3)(a)(A)  (10/14/99) 

Sulfite  Pulp  Mills 

234-0400    Statement  of  Policy  and 
Applicability  (10/14/99) 
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234-0410    Minimum  Emission 

Standards  (10/14/99) 
234-0420    Monitoring  and  Reporting 

(10/14/99). 
234-0430     Exceptions  (10/14/99) 

Board  Products  Industries  (Veneer, 
Plywood,  Particleboard,  Hardboard) 

234-0500    Applicability  and  General 

Provisions  (10/14/99) 
234-0510    Veneer  and  Plywood 

Manufacturing  Operations  (10/14/99) 
234-05^0    Particleboard  Manufacturing 

Operations  (10/14/99) 
234-0530    Hardboard  Manufacturing 

Operations  (10/14/99) 

Divkion  236 — Emission  Standards  for 
Specific  Industries 

236-0010     Definitions  (10/14/99) 
Primary  Aluminum  Standards 

236-0100    Statement  of  Purpose  (10/ 

14/99) 
236-0110    Applicability  (10/14/99) 
236-0120    Emission  Standards, 

excluding  (l)(a),  (3)(a),  &  (3)(e)  (10/14/ 

99) 
236-0130    Special  Problem  Areas  (10/ 

14/99) 
236-0140    Monitoring,  excluding 

references  to  fluorides  (10/14/99) 
236-0150    Reporting,  excluding  (l)(d) 

and  (l)(e)  (10/14/99) 

Laterite  Ore  Production  of  Ferronickel 

236-0200  Statement  of  Purpose  ( 1 0/ 

14/99) 

236-0210  Applicability  (10/14/99) 

236-0220  Emission  Standards  (10/14/ 

199) 

236-0230  Monitoring  and  Reporting 

(10/14/99) 

Hot  Mix  Asphalt  Plants 

236-0400    Applicability  (10/14/99) 
236-0410    Control  Facilities  Required 

(10/14/99) 
236-0420    Other  Established  Air 

Quality  Limitations  (10/14/99) 
236-0430    Portable  Hot  Mix  Asphalt 

Plants  (10/14/99) 
236-0440    Ancillary  Sources  of 

Emission — Housekeeping  of  Plant 

Facilities  (10/14/99) 

Division  240 — Rides  for  Areas  With 
Unique  Air  Quality  Needs 

240-0010    Purpose  (10/14/99) 
240-0020    Emission  Limitations  (7/1/ 

01) 
240-0030    Definitions  (7/1/01) 

The  Medford-Ashland  Air  Quality 
Maintenance  Area  and  the  Grants  Pass 
Urban  Growth  Area 

240-0100    Applicability  (10/14/99) 
240-0110    Wood  Waste  Boilers  (7/1/01) 
240-0120    Veneer  Dryer  Emission 
Limitations  (7/1/01) 


240-0130    Air  Conveying  Systems 

(Medford-Ashland  AQMA  Only)  (7/1/ 

01) 
240-0140    Wood  Particle  Dryers  at 

Particleboard  Plants  (7/1/01) 
240-0150    Hardboard  Manufacturing 

Plants  (7/1/01) 
240-0160    Wigwam  Waste  Burners  (7/ 

1/01) 
240-01 70    Charcoal  Producing  Plants 

(7/1/01) 
240-01 80    Control  of  Fugitive 

Emissions  (Medford-Ashland  AQMA 

Only)  (7/1/01) 
240-0190    Requirement  for  Operation 

and  Maintenance  Plans  (Medford- 
Ashland  AQMA  Only)  (7/1/01)    . 
240-0200    Emission-Limits 

Compliance  Schedules  (7/1/01) 
240-0210    Continuous  Monitoring  (7/ 

1/01) 
240-0220    Source  Testing  (7/1/01) 
240-0230    New  Sources  (7/1/01) 
240-0240    Rebuilt  Boilers  (7/1/01) 
240-0250    Open  Burning  (7/1/01) 
240-0270    Dual-Fueling  Feasibility 

Study  for  Wood-Waste  Boilers  (7/1/ 

01) 

La  Grande  Urban  Growth  Area 

240-0300     Applicability  (10/14/99) 
240-0310    Compliance  Schedule  for 

Existing  Sources  (7/1/01) 
240-0320    Wood-Waste  Boilers  (7/1/ 

01) 
240-0330    Wood  Particle  Dryers  at 

Particleboard  Plants  (7/1/01) 
240-0340    Hardboard  Manufacturing 

Plants  (7/1/01) 
240-0350    Air  Conveying  Systems  (7/1/ 

01) 
240-0360    Fugitive  Emissions  (7/1/01) 

The  Lakeview  Urban  Growth  Area 

240-0400    Applicability  (7/1/01) 
240-0410    Control  of  Fugitive    - 

Emissions  (7/1/01) 
240-0420    Requirement  for  Operation 

and  Maintenance  Plans  (7/1/01) 
240-0430    Source  Testing  (7/1/01) 
240-0440    Open  Burning  (7/1/01) 

Division  242 — Rules  Applicable  to  the 
Portland  Area 

Employee  Commute  Options  Program 

242-0010    What  is  the  Employee 

Commute  Options  Program?  (10/14/ 

99) 
242-0020     Who  is  subject  to  ECO?  (10/ 

14/99) 
242-0Q30    What  Does  ECO  Require? 

(10/14/99) 
242-0040    How  does  the  Department 

Enforce  ECO?  (10/14/99) 
242-0050    Definitions  of  Terms  used  in 

these  Rules  (10/14/99) 
242-0060    Should  All  Employees  at  a 

Work  Site  Be  Counted?  (10/14/99) 


242-0070    What  are  the  Major 

Requirements  of  ECO?  (10/14/99) 
242-0080    What  are  the  Registration 

Requirements?  (10/14/99) 
242-0090    What  are  the  Requirements 

for  an  Emploj'ee  Survey?  (10/14/99) 
242-0100    Special  Requirements  for 

Employers  Intending  to  Comply 

without  an  Approved  Plan  (10/14/99) 
242-0110    What  if  the  Employer  Does 

Not  Meet  the  Target  Auto  Trip  Rate? 

(10/14/99) 
242-0120    How  Will  Employers 

Demonstrate  Progress  Towcird  the 

Target  Auto  Trip  Rate?  (10/14/99) 
242-0130    What  is  the  Schedule 

Employers  Must  Follow  to  Implement 

ECO?  (10/14/99) 
242-0140    How  Should  Employers 

Account  for  Changes  in  Work  Force 

Size?  (10/14/99) 
242-0150    How  Can  An  Employer 

R,educe  Auto  Commute  Trips  To  A 

Work  Site?  (10/14/99) 
242-0160    What  Should  be  Included  in 

an  Auto  Trip  Reduction  Plan?  (10/14/ 

99) 
242-01 70    When  Will  the  Department 

Act  on  A  Submitted  Auto  Trip 

Reduction  Plan?  (10/14/99) 
242-0180    What  is  a  Good  Faith  Effort? 

(10/14/99) 
242-01 90    How  Does  the  ECO  Program 

Affect  New  Employers,  Expanding 

Employers  and  Employers  Relocating 

Within  the  Portland  AQMA?  (10/14/ 

99) 
242-0200  ■  Can  A  New  or  Relocating 

Employer  Comply  with  ECO  Through 

Restricted  Parking  Ratios?  (10/14/99) 
242-0210    Can  An  Existing  Employer 

Comply  With  ECO  Through  Restricted 

Parking  Ratios?  (10/14/99) 
242-0220    What  if  an  Employer  Has 

More  Than  One  Work  Site  Within  The 

Portland  AQMA?  (10/14/99) 
242-0230    Can  Employers  Submit  A 

Joint  Plan?  (10/14/99) 
242-0240    Are  There  Alternatives  To 

Trip  Reduction?  (10/14/99) 
242-0250    What  Alternatives  Qualify 

as  Equivalent  Emission  Reductions? 

(10/14/99) 
242-0260    Can  Employers  Get  Credit 

For  Existing  Trip  Reduction 

Programs?  (10/14/99) 
242-0270    Are  Exemptions  Allowed  If 

An  Employer  Is  Unable  to  Reduce 

Trips  Or  Take  Advantage  of  Alternate 

Compliance  Options?  (10/14/99) 
242-0280    Participation  In  the 

Industrial  Emission  Management 

Program  (10/14/99) 
242-0290    What  Kind  of  Records  Must 

Be  Kept  and  For  How  Long?  (10/14/ 

99) 
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Voluntary  Maximum  Parking  Ratio 
Program 

242-0300    What  is  the  Voluntary 

Parking  Ratio  Program?  (10/14/99) 
242-0310    Who  can  Participate  in  the 

Voluntary  Parking  Ratio  Program? 

(10/14/99) 
242-0320    Definitions  of  Terms  and 

Land  Uses  (10/14/99) 
242-0330    How  Does  a  Property  Owner 

Comply  with  the  Volimtary  Parking 

Ratio  Program?  (10/14/99) 
242-0340    What  are  the  Incentives  for 

Complying  with  the  Voluntarj' 

Parking  Ratio  Program?  (10/14/99) 
242-0350    Why  do  I  Need  A  Parking 

Ratio  Permit?  (10/14/99) 
242-0360    What  is  Required  to  Obtain 

A  Parking  Ratio  Permit?  (10/14/99) 
242-0370    How  is  the  Parking  Ratio 

Program  Enforced?  (10/14/99) 
242-0380    When  will  the  Department 

Act  on  a  Submitted  Permit 

Application?  (10/14/99) 
242-0390    What  are  the  Applicable 

Parking  Ratios?  (10/14/99) 

Industrial  Emission  Management 
Program 


Applicability  (10/14/99) 
Definition  of  Terms  (10/l4/ 


242-0400 
242-0410 

99) 
242-0420    Unused  PSEL  Donation 

Program  (10/14/99) 
242-0430     Industrial  Growth 

Allowances  (10/14/99) 
242-0440    Industrial  Growth 

Allowance  Allocation  (10/14/99) 

Gasoline  Vapors  From  Gasoline 
Transfer  and  Dispensing  Operations 

242-0500    Purpose  and  Applicability 

(10/14/99) 
242-0510     Definitions  (10/14/99) 
242-0520    General  Provisions  (10/14/ 

99) 

Motor  Vehicle  Refinishing 

242-0600     Applicability  (10/14/99) 
242-0610     Definitions  (10/14/99) 
242-0620    Requirements  for  Motor 

Vehicle  Refinishing  in  Portland 

AQMA  (10/14/99) 
242-0630     Inspecting  and  Testing 

Requirements  (10/14/99) 

Spray  Paint 

242-0700    Applicability  (10/14/99) 
242-0710     Definitions  (10/14/99) 
242-0720    Spray  Paint  Standards  and 

Exemptions  (10/14/99) 
242-0730    Requirements  for 

Manufacture,  Sale,  and  Use  of  Spray 

Paint  (10/14/99) 
242-0740    Recordkeeping  and 

Reporting  Requirements  (10/14/99) 
242-0750    Inspection  and  Testing 

Requirements  (10/14/99) 

Area  Source  Common  Provisions 
242-0760     Applicability  (10/14/99) 


242-0770    Compliance  Extensions  (10/ 

14/99) 
242-0780    Exemption  from  Disclosure 

to  the  Public  (10/14/99) 
242-0790    Future  Review  (10/14/99) 

Division  250 — General  Conformity 


Purpose  (10/14/99) 
Applicability  (10/14/99) 
Definitions  (10/14/99) 
Conformity  Analysis  (10/14/ 

Reporting  Requirements  (10/ 

Public  Participation  (10/14/ 


250-0010 
250-0020 
250-0030 
250-0040 

99) 
250-0050 

14/99) 
250-0060 

99) 
250-0070    Frequency  of  Conformity 

Determinations  (10/14/99) 
250-0080    Criteria  for  Determining 

Conformity  of  General  Federal 

Actions  (10/14/99) 
250-0090    Procedures  for  Conformity 

Determinations  for  General  Federal 

Actions  (10/14/99) 
250-0100    Mitigation  of  Air  Quality 

Impacts  (10/14/99) 

Division  252 — ^Transportation 
Conformity 

252-0010     Purpose  (10/14/99) 
252-0020    Applicability,  except  (3) 

(10/14/99) 
252-0030     Definitions  (10/14/99) 
252-0040     Priority  (10/14/99) 
252-0050    Frequency  of  Conformity 

Determinations,  except  (4)  &  (5)(b) 

(10/14/99) 
252-0060    Consultation  (10/14/99) 
252-0070    Content  of  Transportation 

Plans  (10/14/99) 
252-0080     Relationship  of 

Transportation  Plan  &  TIP  Conformity 

with  the  NEPA  Process  (10/14/99) 
252-0090    Fiscal  Constraints  for 

Transportation  Plans  &  TIPs  (10/14/ 

99) 
252-0100    Criteria  &  Procedures  for 

Determining  Conformity  of 

Transportation  Plans.  Programs,  and 

Projects:  General,  except  (3)  through 

(6)  (10/14/99) 
252-0110    Criteria  &  Procedures:  Latest 

Planning  Assumptions  (10/14/99) 
252-0120     Criteria  &  Procedures:  Latest 

Emissions  Model  (10/14/99) 
252-0130    Criteria  &  Procedures: 

Consultation  (10/14/99) 
252-0140    Criteria  &  Procedures: 

Timely  Implementation  of  TCMs  (10/ 

14/99) 
252-0150    Criteria  &  Procedures: 

Currently  Conforming  Transportation 

Plan  and  TIP  (10/14/99) 
252-0160    Criteria  &  Procedures: 

Projects  from  a  Plan  &  TIP  (10/14/99) 
252-0170    Criteria  &  Procedures: 

Localized  CO  and  PM-10    Violations 

(Hot  spots)  (10/14/99) 
252-0180    Criteria  &  Procedures: 

Compliance  w/PM-10  Control 

Measures  (10/14/99) 


252-0190    Criteria  &  Procedures:  Motor 
vehicle  Emissions  Budget,  except  (5) 
(10/14/99) 

252-0200    Criteria  &  Procedures: 
Emission  Reductions  in  Areas 
Without  Motor  Vehicle  Emissions 
Budgets,  except  (6)(c)  (10/14/99) 

252-0210    Consequences  of  Control 
Strategy  Implementation  Plan 
Failures,  except  (l)(b)  (10/14/99) 

252-0220    Requirements  for  Adoption 
or  Approval  of  Projects  by  Other 
Recipients  of  Funds  Designated  under 
Title  23  U.S.C.  or  the  Federal  Transit 
Laws,  except  (l)(a)  &  (2)  (10/14/99) 

252-0230    Procedures  for  Determining 
Regional  Transportation-Related    , 
Emissions  (10/14/99) 

252-0240    Procedures  for  Determining 
Localized  CO  and  PM-10 
Concentrations  (Hot-Spot  Analysis) 
(10/14/99) 

252-0250    Using  the  Motor  Vehicle 
Emissions  Budget  in  the  Applicable 
Implementation  Plan  (or 
Implementation  Plan  Submission), 
except (2) (10/14/99) 

252-0260    Enforceability  of  Design 
Concept  and  Scope  and  Project-Level 
Mitigation  and  Control  Measures  (10/ 
14/99) 

252-0270     Exempt  Projects  (10/14/99) 

252-0280    Projects  Exempt  from 
Regional  Emissions  Analyses  (10/14/ 
99) 

252-0290    Traffic  Signal 
Synchronization  Projects  (10/14/99) 

Division  258 — Motor  Vehicle  Fuel 
Specifications 

258-0010    Definitions  (10/14/99) 
Oxygenated  Gasoline 

258-0100     Policy  (10/14/99) 
258-0110    Purpose  and  General 

Requirements  (10/14/99) 
258-0120    Sampling  &  Testing  for 

Oxygen  Content  (10/14/99) 
258-0130    Compliance  Options  (10/14/ 

99) 
258-0140    Per  Gallon  Oxygen  Content 

Standard  (10/14/99) 
258-0150    Average  Oxygen  Content 

Standard  (10/14/99) 
258-0160    Minimum  Oxygen  Content 

(10/14/99) 
258-0170    Oxygenated  Gasoline 

Blending  (10/14/99) 
258-0180    Registration  (10/14/99) 
258-0190    CAR,  Distributor  and  Retail 

Outlet  Operating  Permits  (10/14/99) 
258-0200    Owners  of  Gasoline  at 

Terminals,  Distributors  and  Retail 

Outlets  Required  to  Have  Indirect 

Source  Operating  Permits  (10/14/99) 
258-0210    Recordkeeping  (10/14/99) 
258-0220     Reporting  (10/14/99) 
258-0230     Prohibited  Activities  (10/14/ 

99) 
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258-0240    Inspection  and  Sampling 

(10/14/99) 
258-0250    Liability  for  Viojation  of  a 

Prohibited  Activity  (10/14/99) 
258-0260    Defenses  for  Prohibited 

Activities  (10/14/99) 
258-0270    Inability  to  Produce 

Conforming  Gasoline  Due  to 

Extraordinary  Circumstances  (10/14/ 

99) 
258-0280    Quality  Assiuance  Program 

(10/14/99) 
258-0290    Attest  Engagements 

Guidelines  when  Prohibited  Activities 

Alleged  (10/14/99) 
258-0300    Dispenser  Labeling  (10/14/ 

99) 
258-^310    Contingency  Provision  for 

Carbon  Monoxide  Nonattainment 
I  Areas  (10/14/99) 

Standard  for  Automotive  Gasoline 

258-0400    Reid  Vapor  Pressure  for 
Gasoline  (10/14/99) 

Division  262 — Residential  Woodheating 

262-0010     Purpose  (10/14/99) 
262-0020     Definitions  (10/14/99) 

Woodstove  Sales 

262-0030    Requirements  for  Sale  of 

Woodstoves  (10/14/99) 
262-0040     Exemptions  (10/14/99) 

Woodstove  Certification  Program 

262-0100    Applicability  (10/14/99) 
262-0110    Emissions  Performance 

Standards  and  Certification  (10/14/99) 
262-0120    General  Certification 

Procedures  (10/14/99) 
262-0130    Labeling  Requirements  (10/ 

14/99) 

Woodbuming  Curtailment 

262-0200     Applicability  (10/14/99) 
262-0210    Determination  of  Air 

Stagnation  Conditions  (10/14/99) 
262-0220    Prohibition  on 

Woodburning  During  Periods  of  Air 

Stagnation  (10/14/99) 
262-0230    Public  Information  Program 

(10/14/99) 
262-0240    Enforcement  (10/14/99) 
262-0250    Suspension  of  Department 

Program  (10/14/99) 

Woodstove  Removal  Contingency 
Program 

262-0300     Applicability  (10/14/99) 
262-0310    Removal  and  Destruction  of 

Uncertified  Stove  Upon  Sale  of  Home 

(10/14/99) 
262-0320    Home  Seller's 

Responsibility  to  Verify  Stove 

Destruction  (10/14/99) 
262-0330    Home  Seller's 

Responsibility  to  Disclose  (10/14/99) 

Division  266 — Field  Burning  Rules 
(Willamette  Valley) 

266-0010    Introduction  (10/14/99) 


266-0020    Policy  (10/14/99) 
266-0030     Definitions  (10/14/99) 
266-0040    General  Requirements  (10/ 

14/99) 
266-0050    Registration,  Permits,  Fees, 

Records (10/14/99) 
266-0060    Acreage  Limitations, 

Allocations  (10/14/99) 
266-0070    Daily  Burning  Authorization 

Criteria  (10/14/99) 
266-0080    Burning  by  Public  Agencies 

(Training  Fires)  (10/14/99) 
266-0090    Preparatory  Burning  (10/14/ 

99) 
266-0100    Experimental  Burning  (10/ 

14/99) 
266-0110    Emergency  Burning, 

Cessation  (10/14/99) 
266-0120    Propane  Flaming  (10/14/99) 
266-0130     Stack  Burning  (10/14/99) 

Division  268 — Emission  Reduction 
Credits 

268-0010  Applicability  (7/1/01) 

268-0020  Definitions  (10/14/99) 

268-0030  Emission  Reduction  Credits 
(7/1/01) 

***** 

4.  Paragraph  (a)(l)(ii)  of  §  52.1982  is 
revised  to  read  as  follows: 

§52.1982    Control  Strategy:  Ozone. 

(a)  *  *   *  (1)  *   *  * 

(ii)  The  phrase  "in  most  cases"  in  rule 
OAR  340-232-0060(1)  applies  to 
approximately  1 .200  gasoline  service 
stations  where  compliance  is 
determined  by  observing  whether 
specific  emission  control  equipment, 
selected  from  a  specific  list  on  file  at 
DEQ,  is  in  place  and  operating  properly. 

§52.1985    [Reserved] 

5.  Remove  and  reserve  §  52.1985. 

6.  Paragraphs  (a)  and  (c)  of  §  52.1987 
are  revised  to  read  as  follows: 

§  52.1987    Significant  deterioration  of  air 
quality. 

(a)  The  Oregon  Department  of 
Environmental  Quality  rules  for  the 
prevention  of  significant  deterioration  of 
air  quality  (provisions  of  OAR  chapter 
340,  Divisions  200,  202,  209,  212,  216, 
222,  224,  225,  and  268),  as  in  effect  on 
October  8,  2002,  are  approved  as 
meeting  the  requirements  of  title  I,  part 
C,  subpart  1  of  the  Clean  Air  Act,  as  in 
effect  on  July  1,  2002,  for  preventing 
significant  deterioration  of  air  quality. 
***** 

(c)  The  requirements  of  title  I,  part  C, 
subpart  1  of  the  Clean  Air  Act  are  not 
met  for  Indian  country  in  Oregon 
because  Oregon  has  not  demonstrated 
authority  to  implement  and  enforce 
under  the  Clean  Air  Act  Oregon  State 
rules  in  Indian  country.  Therefore,  the 


provisions  of  §  52.21  (b)  through  (w)  are 
hereby  incorporated  and  made  part  of 
the  applicable  plan  foi  Indian  country 
in  the  State  of  Oregon. 

7.  Paragraph  (a)  of  §  52.1988  is  revised 
to  read  as  follows: 

§  52.1988    Air  contaminant  discharge 
permits. 

(a)  Except  for  compliance  schedules 
under  OAR  340-200-0050,  emission 
limitations  and  other  provisions 
contained  in  Air  Contaminant  Discharge 
Permits  issued  by  the  State  in 
accordance  with  the  provisions  of  the 
Federally-approved  rules  for  Air 
Contaminant  Discharge  Permits  (OAR 
chapter  340,  Division  216),  Plant  Site 
Emission  Limit  (OAR  chapter  340, 
Division  222),  Alternative  Emission 
Controls  (OAR  340-226-0040)  and 
Public  Participation  (OAR  chapter  340, 
Division  209),  shall  be  applicable 
requirements  of  the  Federally-approved 
Oregon  SIP  (in  addition  to  any  other 
provisions)  for  the  purposes  of  section 
113  of  the  Clean  Air  Act  and  shall  be 
enforceable  by  EPA  and  by  any  person 
in  the  same  manner  as  other 
requirements  of  the  SIP.  Plant  site 
emission  limits  and  alternative  emission 
limits  (bubbles)  established  in  Federal 
Operating  Permits  issued  by  the  State  in 
accordance  with  the  Federally-approved 
rules  for  Plant  Site  Emission  Limit  (OAR 
chapter  .340,  Division  222)  and 
Alternative  Emission  Controls  (OAR 
340-226-0040).  shall  be  applicable 
requirements  of  the  Federally-approved 
Oregon  SIP  (in  addition  to  any  other 
provisions)  for  the  purposes  of  section 
113  of  the  Clean  Air  Act  and  shall  be 
enforceable  by  EPA  and  by  any  person 
in  the  same  manner  as  other 
requirements  of  the  SIP. 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[0H118-1a;  FRL-742a-5] 

Approval  and  Promulgation  of 
implementation  Plans;  Ohio 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  approving  the 
remaining  portions  of  the  Ohio 
Environmental  Protection  Agency's 
(OEPA)  SIP  for  Prevention  of  Significant 
Deterioration  (PSD)  provisions  for 
attainment  areas.  EPA  had  previously 
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conditionally  approved  Ohio's  prior  SIP 
submission  on  October  10.  2001. 
Today's  final  approval  is  of  OEPA's  rule 
revisions  submitted  in  response  to 
EPA's  July  18,  2002,  conditional 
approval.  In  its  July  2002  submittal, 
Ohio  also  made  additional  revisions  to 
the  OAC  that  were  not  addressed  in 
EPA's  October  10,  2001  conditional 
approval. 

Recently,  EPA  announced  new 
regulations  regarding  changes  to  the 
preconstruction  permit  program  imder 
EPA's  efforts  regarding  "New  Source 
Review  Reform."  Today's  approval  of 
Ohio's  SIP  submission  does  not  address 
EPA's  new  rules  but  is  limited  to 
portions  of  Ohio's  preconstruction 
permit  program  under  the  existing  rules. 
EPA  is  taking  no  position  today  on 
whether  Ohio  will  need  to  make 
changes  to  its  SIP  to  meet  any 
requirements  that  EPA  may  promulgate 
as  part  of  New  Source  Review  Reform. 
DATES:  This  rule  is  effective  on  March 
10,  2003,  unless  EPA  receives  comments 
by  February  21,  2003.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  Permits 
and  Grants  Section,  Air  Programs 
Branch,  (AR-18J),  U.S.  Environmental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

Please  contact  Genevieve  Damico  at 
(312)  353-4761  before  visiting  the 
Region  5  office. 

Written  comments  should  be  sent  to: 
Pamela  Blakley,  Chief,  Permits  and 
Grants  Section,  Air  Programs  Branch, 
(AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  71  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Genevieve  Damico,  Environmental 
Engineer,  Permits  and  Grants  Section, 
Air  Programs  Branch,  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  353-4761. 
SUPPLEMENTARY  INFORMATION:  This 
supplementary  information  section  is 
organized  as  follows: 

A.  What  Is  the  Purpose  of  This  Document? 

B.  Who  Is  Affected  by  This  Action? 

C.  What  Is  the  History  of  Ohio's  PSD 
Program? 

D.  How  Are  OEPA's  PSD  Rules  Structured? 

E.  Why  Are  We  Granting  Approval? 

F.  How  Is  This  Action  Related  to  EPA's 
Current  Review  of  Ohio's  programs? 


G.  How  Is  This  Action  Related  to  EPA's  New 
Preconstruction  Permit  Program? 

H.  How  Does  This  Rulemalcing  Affect  EPA's 
Preconstruc:lion  Permit  Program? 

A.  What  Is  the  Purpose  of  This 
Document? 

We  are  approving  the  remaining 
portions  of  Ohio's  SIP  for  PSD 
provisions  for  attainment  areas  which 
was  conditionally  approved  by  EPA  on 
October  10,  2001  (66  FR  51570). 

B.  Who  Is  Affected  by  This  Action? 

The  PSD  program  applies  to  facilities 
constructing  major  sources  of  air 
pollution.  Since  the  PSD  program  that 
we  are  approving  today  is  similar  to  the 
conditionally  approved  PSD  program 
that  OEPA  currently  operates,  these 
facilities  will  generally  not  be  affected 
by  EPA's  approval  of  these  changes  to 
Ohio's  PSD  SIP. 

C.  What  Is  the  History  of  Ohio's  PSD 
Program? 

OEPA  submitted  its  first  permitting 
SIP  to  EPA  on  January  31,  1972.  and 
submitted  replacement  regulations  on 
June  6, 1973.  These  regulations 
provided  requirements,  such  as  best 
available  technology,  that  were  meant  to 
be  uniformly  applied  throughout  the 
State. 

The  Clean  Air  Act  Amendments  of 
1977  (Amendments)  required  states  to 
go  further  than  uniformly  applied 
regulations.  The  Amendments  provided 
for  the  designation  of  areas  within  a 
state  as  "attainment"  or 
"nonattainment."  An  "attainment"  area 
meets  the  national  ambient  air  quality 
standards  (NAAQS).  A  "nonattainment" 
area  does  not  meet  the  NAAQS. 

OEPA  requested  delegation  of  the 
federal  PSD  attainment  preconstruction 
permitting  program  on  February  8.  1980, 
and  received  delegation  on  January  29, 
1981. 

OEPA  submitted  a  request  for 
approval  of  Ohio  Administrative  code 
(OAC)  sections  3745-31-01  to  3745-31- 
20  into  the  SIP  on  March  1,  1996  as  its 
construction  permit  program.  Ohio 
subsequently  submitted  revisions  dated 
March  1,  1996,  April  16,  1997, 
September  5, 1997,  December  4,  1997, 
and  April  21,  1998.  OEPA's  PSD 
program  was  conditionally  approved  on 
October  10,  2001  (66  FR  51570).  On  July 
18,  2002,  OEPA  submitted  revisions  to 
OAC  3754-31.  Today  we  are  acting  on 
those  revisions  by  approving  them. 

D.  How  Are  OEPA's  PSD  Rules 
Structured? 

Part  C  of  Tide  I  of  the  Clean  Air  Act 
(CAA)  requires  a  SIP  for  PSD  rules  for 
attainment  areas.  40  CFR  51.165  and 


51.166  contain  the  requirements  for  a 
PSD  permitting  program.  OEPA 
submitted  this  SIP  in  the  form  of  OAC 
sections  3745-31-11  to  3745-31-20. 
OEPA  also  submitted  general  provisions 
applying  to  both  attainment  and 
nonattainment  areas  in  the  form  of  OAC 
sections  3745-31-01  to  3745-31-10. 

E.  Why  Are  We  Granting  Approval? 

The  October  10,  2001.  conditional 
approval  required  OAC  section  3745- 
31-01(000)  to  include  a  25  tons  per 
year  significance  level  for  particulate 
matter,  and  a  50  ton  per  year 
significance  level  for  municipal  solid 
waste  landfill  emissions,  as  required  by 
40  CFR  51.166(b)(23)(i).  Furthermore, 
total  reduced  sulfur  and  reduced  sulfur 
compounds  must  be  defined  to  include 
hydrogen  sulfide.  The  OAC  now  reflects 
these  requirements. 

Ohio  also  made  additional  revisions 
to  OAC  3745-31-01.-02.  -03,  -05,  and 
-07  that  were  not  reflected  in  the 
October  10,  2001  conditional  approval. 
The  July  18.  2002  SIP  submittal  from 
Ohio  incorporated  definitions  foi* 
municipal  solid  waste  landfill,  non- 
methane  organic  compound,  non-road 
engine,  reduced  sulfur  compound,  soil- 
liquid  extraction  remediation  activities, 
soil-vapor  extraction  remediation 
activities  and  total  reduced  sulfur  in 
OAC  3745-31-01.  We  find  the 
additional  definitions  to  be  acceptable 
in  the  context  of  Ohio's  permit  to  install 
program. 

Ohio  added  regulatory  language  in 
OAC  3745-31-02(A)(l)  that  requires  the 
transferee  of  any  permit  to  install  to 
assume  the  responsibilities  of  the 
original  permit.  The  permittee  must  also 
notify  OEPA  of  the  transfer.  EPA  finds 
these  changes  to  the  rule  acceptable. 
The  SIP  submittal  adds  permanent 
exemptions  in  OAC  3745-31-03  for 
non-road  engines,  crushing  and 
screening  plants  that  are  exempt  from 
40  CFR  part  60,  subpart  OOO,  soil-vapor 
and  soil-liquid  extraction  remediation 
activities.  "The  exemption  for  a  permit  to 
install  for  non-road  engines  that  has 
been  added  to  the  rule  builds  upon  the 
exemption  from  the  previously 
approved  definition  of  stationary  source 
in  3745-31-01.  This  exemption  is 
consistent  with  section  216  of  the  Clean 
Air  Act.  The  rule  further  clarifies  that 
these  units  are  not  exempt  from  the 
permit  to  install  program  if  the  opacity 
is  greater  than  twenty  percent.  The 
exemption  for  a  permit  to  install  that 
has  been  added  for  crushing  and 
screening  plants  is  consistent  with  the 
40  CFR  part  60,  subpart  OOO 
exemptions.  The  exemption  for  a  permit 
to  install  for  soil-vapor  and  soil-liquid 
remediation  activities  is  limited  to 
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activities  that  have  total  combined 
emission  rates  less  than  15  pounds  of 
organic  compounds  per  day  and  last  no 
longer  than  18  months.  EPA  finds  that 
the  sources  exempted  by  this  rule  will 
not  have  a  significant  impact  on  air 
quality.  EPA  therefore  finds  this  rule 
acceptable. 

OAC  3745-31-07  has  been  amended 
to  allow  the  Director  of  OEPA  to  revoke 
a  permit  to  install  if  the  permittee 
requests  revocation  for  cause  and  the 
Director  determines  that  the  revocation 
will  not  result  in  the  violation  of  any 
applicable  laws.  EPA  finds  this  rule 
acceptable. 

The  rule  also  makes  non-substantive 
administrative  changes  to  3745-31-01, 
3745-31-03(A)(l){p)  and  (ee),  3745-31- 
03(A)(4)  and  (4)(a),  3745-31-05{A)(2)(d) 
and  (A)(3),  and  3745-31-05(E)(3).  EPA 
finds  these  changes  to  the  rule 
acceptable. 

F.  How  Is  This  Action  Related  to  EPA's 
Current  Review  of  Ohio's  Programs? 

EPA  is  currently  reviewing  OEPA's 
implementation  of  the  delegated  PSD 
program  in  response  to  a  petition 
submitted  by  D.  David  Altman  on  behalf 
of  Ohio  Citizen  Action,  the  Ohio 
Environmental  Council,  Rivers 
Unlimited,  and  the  Ohio  Sierra  Club. 
Any  concerns  that  EPA  finds  as  a  jesult 
of  this  review  will  be  addressed  through 
the  process  of  responding  to  the 
petition.  Today's  approval  only 
addresses  whether  or  not  specific 
provisions  of  Ohio's  Administrative 
Code  meet  the  Federal  criteria  for  a  PSD 
program,  as  set  forth  in  40  CFR  part  51, 
and  does  not  address  any  issues 
regarding  how  the  code  is  being  applied 
or  enforced  by  Ohio.  We  believe  the 
OAC  revisions  meet  the  criteria  for 
approval.  No  particular  findings  or 
conclusions  in  or  from  the  EPA  petition 
review  should  be  inferred  fi-om  today's 
approval. 

G.  How  Is  This  Action  Related  to  EPA's 
New  Preconstruction  Permit  Program? 

Recently,  EPA  announced  new 
regulations  regarding  changes  to  the 
preconstruction  permit  program  under 
EPA's  efforts  regarding  "New  Source 
Review  Reform."  See  http:// 
www.epa.gov/nsr/^  Today's  approval  of 
Ohio's  SIP  submission  does  not  address 
EPA's  new  rules  but  is  limited  to 
portions  of  Ohio's  preconstruction 
permit  program  under  the  existing  rules. 
EPA  is  taking  no  position  today  on 
whether  Ohio  will  need  to  make 
changes  to  its  SIP  to  meet  any 
requirements  that  EPA  may  promulgate 
as  part  of  New  Source  Review  Reform. 


H.  How  Does  This  Rulemaking  Afifect 
EPA's  PreconstructioD  Permit  Program? 

In  addition,  while  EPA  is  approving 
Ohio's  PSD  SIP.  EPA  recognizes  that  it 
has  a  responsibility  to  insure  that  all 
States  properly  implement  their 
preconstruction  permitting  programs. 
EPA's  approval  of  Ohio's  PSD  program 
does  not  divest  the  Agency  of  the  duty 
to  continue  appropriate  oversight  to 
insure  that  PSD  determinations  made  by 
Ohio  are  consistent  with  the 
requirements  of  the  CAA,  EPA 
regulations,  and  the  SIP. 

EPA's  authority  to  oversee  PSD 
program  implementation  is  set  forth  in 
sections  113, 167,  and  505(b)  of  the  Act. 
For  example,  section  167  provides  that 
EPA  shall  issue  administrative  orders, 
initiate  civil  actions,  or  take  whatever 
other  enforcement  action  may  be 
necessary  to  prevent  construction  of  a 
major  stationary  source  that  does  not 
"conform  to  the  requirements  of  the 
PSD  program.  Similarly,  section 
113(a)(5)  provides  for  administrative 
orders  and  civil  actions  whenever  EPA 
finds  that  a  State  "is  not  acting  in 
compliance  with"  any  requirement  or 
prohibition  of  the  Act  regarding 
construction  of  new  or  modified 
sources.  Likewise,  section  113(a)(1) 
provides  for  a  range  of  enforcement 
remedies  whenever  EPA  finds  that  a 
person  is  in  violation  of  an  applicable 
implementation  plan. 

Enactment  of  Title  V  of  the  CAA  and 
the  EPA  objection  opportunity  provided 
therein  has  added  new  tools  for 
addressing  deficient  new  source  review 
decisions  by  states.  Section  505(b) 
requires  EPA  to  object  to  the  issuance  of 
a  permit  issued  pursuant  to  Title  V 
whenever  the  Administrator  finds 
during  the  applicable  review  period, 
either  on  her  own  initiative  or  in 
response  to  a  citizen  petition,  that  the 
permit  is  "not  in  compliance  with  the 
requirements  of  an  applicable 
requirement  of  this  Act,  including  the 
requirements  of  an  applicable 
implementation  plan." 

Regardless  of  whether  EPA  addresses 
deficient  permits  using  objection 
authorities  or  enforcement  authorities  or 
both,  EPA  cannot  intervene  unless  the 
state  decision  fails  to  comply  with 
applicable  requirements.  Thus,  EPA 
may  not  intrude  upon  the  significant 
discretion  granted  to  states  under  new 
source  review  programs,  and  will  not 
"second  guess"  state  decisions.  Rather, 
in  determining  whether  a  Title  V  permit 
incorporating  PSD  provisions  calls  for 
EPA  objection  under  section  505(b)  or 
use  of  enforcement  authorities  under 
sections  113  and  167,  EPA  will  consider 
whether  the  applicable  substantive  and 


procedural  requirements  for  public 
review  and  development  of  supporting 
documentation  were  followed.  In 
particular,  EPA  will  review  the  process 
followed  by  the  permitting  authority  in 
determining  best  available  control 
technology,  assessing  air  quality 
impacts,  meeting  Class  I  area 
requirements,  and  other  PSD 
requirements,  to  ensure  that  the 
required  SIP  procedures  (including 
public  participation  and  Federal  Land  , 
Manager  consultation  opportunities) 
were  met.  EPA  will  also  review  whether 
any  determination  by  the  permitting 
authority  was  made  on  reasonable 
grounds  properly  supported  on  the 
record,  described  in  enforceable  terms, 
and  consistent  with  all  applicable 
requirements.  Finally,  EPA  will  review 
whether  the  terms  of  the  PSD  permit 
were  properly  incorporated  into  the 
operating  permit. 

EPA  Action 

In  this  rulemaking  action,  we  are 
approving  the  sections  addressed  above 
as  a  revision  to  the  Ohio  SIP  for  PSD. 
The  sections  discussed  in  this  notice 
were  conditionally  approved  on  October 
10,  2001.  and  EPA  is  approving  them 
based  on  the  State's  July  18,  2002 
submittal. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  State  Plan 
should  adverse  written  comments  be 
filed.  This  rule  will  be  effective  without 
further  notice  unless  the  Agency 
receives  relevant  adverse  written 
comment  by  February  21,  2003.  Should 
the  Agency  receive  such  comments,  it 
will  publish  a  final  rule  informing  the 
public  that  this  action  will  not  take 
effect.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  March  10, 
2003. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  "This  proposed  action  merely 
approves  state  regulation  as  meeting 
federal  requirements  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  the  State.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


2912  Federal  Register / Vol.  68,  No.  14 /Wednesday,  January  22,  2003 /Rules  and  Regulations 


number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  proposes  to 
approve  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unJFunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  proposed  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  proposed 
rule  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  goverimient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10,  1999),  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  proposed  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemented 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 


information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference, 
Intergovernmental  relations,  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Sulfur  oxides.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  December  13,  2002. 
Bharat  Mathur. 
Acting  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  of  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(127)  to  read  as 
follows: 

§  52.1 870    Identification  of  plan. 

***** 

(c)  *   *   * 

(127)  On  July  18,  2002,  Ohio 
submitted  revisions  to  its  Permit  to 
Install  rules  as  a  revision  to  the  State 
implementation  plan. 

(i)  Incorporation  by  reference. 

(A)  Ohio  Administrative  Code  Rules 
3745-31-01,  3745-31-02, 3745-31-03, 
3745-31-05,  and  3745-31-07  effective 
November  30,  2001. 
|FR  Doc.  03-1235  Filed  1-21-03;  8.45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ  106-0064;  FRL-7418-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona;  Motor 
Vehicle  Inspection  and  Maintenance 
Programs 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  approving  two  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Arizona  Department  of 
Environmental  Quality  (ADEQ).  These 
revisions  consist  of  several  changes  that 
have  been  made  to  Arizona's  Basic  and 
Enhanced  Vehicle  Emissions  Inspection 


and  Maintenance  Programs  after  the 
programs  were  approved  by  EPA  in 
1995.  Arizona's  Basic  Vehicle  Emissions 
Inspection  (VEI)  Program  is 
implemented  in  the  Tucson  Air 
Plarming  Area  carbon  monoxide  (CO) 
nonattainment  area  (Area  B).  The 
Enhanced  VEI  Program  is  implemented 
in  the  Maricopa  County  ozone  and  CO 
nonattainment  area  (the  Phoenix  area  or 
Area  A). 

EFFECTIVE  DATE:  February  21,  2003. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  cire  available  for 
public  inspection  during  normal 
business  hours  at  the  EPA's  Region  9 
office  at  75  Hawthorne  Street,  San 
Francisco,  California  94105. 

This  document  and  the  Technical 
Support  Dociunent  (TSD)  for  this 
rulemaking  are  also  available  as 
electronic  files  on  EPA's  Region  9  Web 
page  at  http://www.epa.gov/region09/ 
air. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Dugre,  Office  of  Air  Planning 
(AIR-2),  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hav*rthome  Street, 
San  Francisco.  CA  94105.  Phone:  (415) 
947-4149;  e-mail:  dugre.sylvia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  12,  2002  (67  FR  52433), 
EPA  published  a  notice  of  proposed 
rulemaking  for  the  State  of  Arizona.  The 
notice  proposed  approval  of  revisions  to 
the  SIP  for  Arizona's  Basic  and 
Enhanced  VEI  programs. 

ADEQ  submitted  the  changes  to  its 
Basic  and  Enhanced  VEI  Programs  as  a 
revision  to  its  SIP  on  July  6,  2001.  The 
July  6,  2001  SIP  revision  package 
includes,  among  various  other  program 
changes,  ADEQ's  revised  rule  which 
extends  the  exemption  for  newer  model 
year  vehicles  from  the  current  model 
year  to  the  first  five  model  year  vehicles 
and  the  revised  rules  incorporating 
legislative  changes  to  the  provisions  for 
issuing  a  waiver.  Also  included  in  the 
SIP  revision  is  State  legislation  that 
discontinues  the  remote  sensing 
program  that  had  been  implemented  in 
Area  A  and  authorizes  a  study  to 
determine  the  most  effective  on-road 
testing  program  for  Arizona. 

A  SIP  revision  supplementing  the  July 
6,  2001  SIP  revision  was  submitted  by 
ADEQ  on  April  10,  2002.  This  submittal 
contains  the  ADEQ  rule  revisions 
incorporating  on-board  diagnostics 
(OBD)  testing  and,  in  accordance  with 
the  State  legislation,  deleting  the 
previously  approved  remote  sensing 
program  from  the  ADEQ  regulations.  It 
also  contains  a  modeling  demonstration, 
with  adjustments  for  the  IM147 
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transient  loaded-mode  emissions  test, 
showing  the  I/M  program  implemented 
in  Area  A  meets  EPA's  high  enhanced 
perfoimance  standard. 

A  more  complete  description  of 
Arizona's  submittals  and  the  rationale 
for  EPA's  approval  were  presented  in 
the  proposal  and  will  not  be  restated 
here. 

n.  Public  Coniments  on  the  Proposed 
Action 

No  comments  were  submitted  to  the 
docket  diuing  the  comment  period  for 
the  proposed  rulemaking  published  in 
the  August  12,  2002  Federal  Register. 

m.  Final  Action 

Clean  Air  Act  (CAA)  sections 
182(c)(3)  and  187(a)(6)  require  serious 
ozone  and  carbon  monoxide  areas,  such 
as  the  Phoenix  area,  to  implement 
enhanced  I/M  programs.  EPA's 
requirements  for  these  I/M  programs  are 
contained  in  40  CFR  part  51,  subpart  S. 
In  order  for  EPA  to  approve  the  SIP 
revisions  submitted  by  ADEQ,  they 
must  be  consistent  with  EPA's  I/M 
requirements  and  they  must  meet  CAA 
section  110(a)  requirements  for 
enforceability  as  well  as  CAA  section 
110(1)  requirements  regarding  plan 
revisions. 

In  today's  action,  EPA  is  finding  that 
the  Arizona  enhanced  I/M  program 
implemented  in  Area  A  (Phoenix)  meets 
CAA  and  EPA  requirements  for  a  high 
enhanced  program.  We  are  also  finding 
that  the  VEI  program  implemented  in 
Area  B  (Tucson)  continues  to  meet 
EPA's  I/M  requirements  for  basic 
programs.  1  The  basis  for  these  findings 
are  discussed  in  the  proposal  for  today's 
action.  See  67  FR  52433. 

In  addition,  under  CAA  section 
110(1),  EPA  is  finding  that  these  SIP 
revisions  submitted  by  ADEQ  do  not 
interfere  with  the  applicable 
requirements  concerning  CO 
maintenance  in  the  Tucson  area  or  any 
other  requirements  of  the  CAA 
applicable  to  Tucson.  We  are  also 
finding  that  these  SIP  revisions  will  not 
interfere  with  any  applicable 
requirements  for  CO  and  ozone 
attainment  and  reasonable  further 
progress  (RFP)  or  any  other 
requirements  of  the  CAA  applicable  to 
the  Phoenix  area.  The  basis  for  these 
findings  are  discussed  in  the  proposal 
for  today's  action.  See  67  FR  52433. 

Finally,  EPA  is  approving  various 
Arizona  statutes  amending  the  VEI 


'  As  an  unclassified  CX)  nonattainment  area  that 
has  been  redesignated  to  attainment,  the  Tucson 
area  does  not  have  a  statutory  requirement  to 
implement  a  basic  I/M  program.  The  area,  however. 
ha$  relied  on  the  program  to  both  attain  and 
maintain  the  CO  standard. 


programs  and  the  latest  revisions  to  the 
basic  and  enhanced  VEI  program 
regulations.  Specifically,  we  are 
approving  the  following  Arizona 
statutes: 

Amendments  to  Arizona  Revised 
Statutes  (ARS)  49-541,  49-542.05,  49- 
544,  49-545,  49-551  and  the  repeal  of 
49-542.01  submitted  to  EPA  as  a  SIP 
revision  on  July  6,  2001. 

Amendments  to  ARS  49-542,  49-543, 
and  the  repeal  of  49-541.01  submitted 
to  EPA  as  a  SIP  revision  on  April  10, 
2002. 

We  are  also  approving  the  following 
Arizona  regulations: 

Arizona  Administrative  Code  (AAC), 
Title  18,  Chapter  2,  Article  10  (except 
for  AAC  R  18-2-1020)  "Motor  Vehicles; 
Inspection.and  Maintenance"  as  of 
December  31,  2000,  submitted  to  EPA  as 
a  SIP  revision  on  July  6.  2001. 

Amendments  to  AAC  R  18-2-1006 
and  18-2-1019,  and  the  repeal  of  AAC 
R  18-2-1014  and  R  18-2-1015 
submitted  to  EPA  as  a  SIP  revision  on 
April  10,  2002. 

rv.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  200p).  This 
action  also  does  not  have  Federalism 


implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045,' 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  24,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
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not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  regulations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  31.  2002. 
Alexis  Strauss, 
Acting  Regional  Administrator.  Region  9. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  LJ.S.C.  7401  et  seq. 

Subpart  D— Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraphs  (c)(108)  and  (c){109) 
to  read  as  follows: 

§  52.1 20    Identification  of  plan. 

***** 

(c)*   *   * 

(108)  Revisions  to  the  Anzona  State 
Implementation  Plan  for  the  Motor 
Vehicle  Inspection  and  Maintenance 
Programs,  submitted  on  July  6,  2001. 

(i)  Incorporation  by  reference. 

(A)  Arizona  Revised  Statutes. 

(1)  Section  49-551  as  amended  in 
Section  27  of  Arizona  Senate  Bill  1427, 
43rd  Legislature,  2nd  Regular  Session 
(1998),  approved  by  the  Governor  on 
May  29,  1998. 

(2)  Section  49-544  as  amended  in 
Section  15  of  Arizona  Senate  Bill  1007, 
43rd  Legislature,  4th  Special  Session 
(1998),  approved  by  the  Governor  on 
May  20, 1998. 

(3)  Section  49-541  as  amended  in 
Section  44  of  Arizona  House  Bill  2189, 
44th  Legislatiue,  1st  Regular  Session 
(1999),  approved  by  the  Governor  on 
May  18,  1999. 

(4)  Section  49-542.01  repealed  in 
Section  3  and  Section  49-545  as 
amended  in  Section  5  of  Arizona  House 
Bill  2104,  44th  Legislature,  2nd  Regular 
session  (2000),  approved  by  the 
Governor  on  April  28,  2000. 

(5)  Section  49-542.05  as  added  in 
Section  23  of  Arizona  Senate  Bill  1004, 
44th  Legislature,  7th  Special  Session 


(2000),  approved  by  the  Governor  on 
December  14,  2000. 

(B)  Arizona  Administrative  Code. 

Id  Title  18,  Chapter  2,  Article  10 
(except  for  AAC  R  18-2-1020)  "Motor 
Vehicles;  Inspection  and  Maintenance" 
as  adopted  on  December  31,  2000. 

(109)  Revisions  to  the  Arizona  State 
Implementation  Plan  for  the  Motor 
Vehicle  Inspection  and  Maintenance 
Programs,  submitted  on  April  10,  2002 
by  the  Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Arizona  Revised  Statutes. 

(1)  Section  49-542  as  amended  in 
Section  9,  Section  49-543  as  amended 
in  Section  11,  and  Section  49-541.01 
repealed  in  Section  29  of  Arizona  House 
Bill  2538,  45th  Legislature,  1st  Regular 
Session  (2001),  approved  by  the 
Governor  on  May  7,  2001. 

(B)  Arizona  Administrative  Code. 

(2)  Amendments  to  AAC  R  18-2-1006 
and  18-2-1019.  and  the  repeal  of  AAC 
R  18-2-1014  and  R  18-2-1015  effective 
January  1,  2002. 

3.  Section  52.123  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

§  52.1 23    Approval  status. 

***** 

(k)  The  Administrator  approves  the 
revised  Enhanced  Vehicle  Inspection 
and  Maintenance  Program  for  the 
Maricopa  County  carbon  monoxide  and 
ozone  nonattaiiunent  area  submitted  by 
the  Arizona  Department  of 
Envirorunental  Quality  on  July  6,  2001 
and  April  10,  2002  as  meeting  the 
requirements  of  Clean  Air  Act  sections 
182(c)(3)  and  187(a)(6)  and  the 
requirements  for  high  enhanced 
inspection  and  maintenance  programs 
contained  in  40  CFR  part  51,  subpart  S. 

[FR  Doc.  03-1234  Filed  1-21-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMIISSION 

47  CFR  Part  20 

[CC  Doclcet  No.  94-102;  FCC  02-318] 

Compatibility  Witti  Enhanced  911 
Emergency  Calling  Systems;  PSAP 
E91 1  Service  Readiness 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 

SUMMARY:  This  document  responds  to 
petitions  for  reconsideration  of  the 
Commission's  October  2001  decision 
which  addressed  a  petition  from  the  city 
of  Richardson,  Texas  by  adopting  rules 


that  clarify  what  constitutes  a  valid 
Public  Safety  Anwering  Point  (PSAP)  to 
trigger  a  wireless  carrier's  obligation  to 
provide  E9ll  service  to  the  PSAP 
within  six  months.  The  document 
modifies  the  Commission's  rules  to 
provide  additional  clarification 
regarding  PSAP  readiness.  The  action  is 
taken  to  respond  to  the  petitions  for 
reconsideration  and  to  promote  rapid 
E911  implementation. 
DATES:  Effective  February  21,  2003, 
except  for  §§  20.18(j)(4)  and  (5),  which 
contain  information  collection 
requirements  that  are  not  effective  until 
approved  by  the  Office  of  Management 
and  Budget.  The  Commission  is  seeking 
emergency  approval  from  the  Office  of 
Management  and  Budget  for  these 
collections.  Public  comment  on  the 
information  collections  on  these  PRA 
burdens  are  due  March  24,  2003.  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  of  these  sections. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Salhus,  Attorney,  202-418- 
1 3 1 0 .  For  further  information 
concerning  the  information  collection 
contained  in  this  Fourth  Memorandiun 
Opinion  and  Order,  contact  Judith  Boley 
Herman,  Federal  Communications 
Commission.  202-418-0214,  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Reconsideration  (Recon)  in  CC  Docket 
No.  94-102;  FCC  02-318,  adopted 
November  21,  2002,  and  released 
November  26,  2002.  The  complete  text 
of  the  Recon  and  the  Supplemental 
Final  Regulatory  Flexibility  Analysis  is 
available  on  the  Commission's  Internet 
site,  at  http://www.fcc.gov.,  and  is  also 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Courtyard  Level,  445  12th  Street,  SW., 
Washington,  DC.  The  text  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  CY-B4202, 
Washington,  DC  20554  (telephone  202- 
863-2893). 

Synopsis  of  the  Order  on 
Reconsideration 

1.  The  Recon  responds  to  two 
petitions  for  reconsideration  of  the 
Commission's  Order  (60  FR  55618, 
November  2,  2001)  in  this  proceeding. 
The  Order,  in  further  response  to  a 
petition  filed  by  the  city  of  Richardson, 
Texas,  adopted  rules  clarifying  what 
constitutes  a  valid  PSAP  request  to 
trigger  a  wireless  carrier's  obligation  to 
provide  E911  service  to  that  PSAP 
within  six  months.  The  Recon  modifies 
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the  Commission's  rules  to  provide 
additional  clarification  as  to  PSAP 
readiness. 

2.  The  Recon  first  adopts  procediual 
guidelines  for  requesting  documentation 
predictive  of  a  PSAP's  readiness  to 
receive  and  utilize  the  E911  service  it 
has  requested.  Specifically,  the  Recon 
provides  that,  where  a  wireless  carrier 
requests  such  documentation  from  a 
PSAP  within  15  days  of  receiving  the 
PSAP's  request  for  E91 1  service,  the 
PSAP  must  respond  within  15  days  or 
the  carrier's  six-month  implementation 
period  will  be  tolled  until  sucli 
documentation  is  provided.  (See 
paragraphs  9  through  12  of  the  full  text 
of  the  Recon.) 

3.  Second,  the  Recon  clarifies  that  the 
readiness  showing  is  for  the  purpose  of 
commencing  the  wireless  carrier's  six- 
month  implementation  obligation.  The 
Recon  also  establishes  a  procediue 
whereby  wireless  carriers  that  have 
completed  all  necessary  steps  toward 
E91 1  implementation  that  are  not 
dependent  on  PSAP  readiness  may  have 
their  compliance  obligation  temporarily 
tolled,  if  the  PSAP  is  not  ready  to 
receive  the  information  at  the  end  of  the 
six-month  period  and  the  carrier  files  a 
certification  to  that  effect  with  the 
Commission.  [See  paragraphs  14 
through  21  of  the  full  text  of  the  Recon.) 

7.  Finally,  the  Recon  clarifies  that 
nothing  in  the  Commission's  rules 
precludes  wireless  carriers  and  PSAPs 
from  mutually  agreeing  to  an 
implementation  schedule  different  from 
that  prescribed  in  the  Commission's 
rules.  (See  paragraph  29  of  the  full  text 
of  the  Recon.) 

Paperwork  Reduction  Act  of  1995 
Analysis 

8.  This  Recon  has  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1995  and  found  to  contain  new 
reporting  and  information  collections. 
Implementation  of  these  new  reporting 
and  recordkeeping  requirements  will  be 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  as 
prescribed  by  the  Act.  The  Conunission 
is  seeking  this  approval  on  an 
emergency  basis  and  will  publish  a 
notice  of  effective  date  in  the  Federal 
Register  when  OMB  approval  for  these 
PRA  biudens  is  received.  The 
Commission  is  seeking  public  comment 
on  these  PRA  burdens.  Public  and 
agency  comments  are  due  March  24, 
2003.  Comments  should  address: 

•  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility. 


•  The  accuracy  of  the  Conunission's 
biuden  estimates. 

•  Ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected. 

•  Ways  to  miniihize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

9.  A  copy  of  any  comments  on  the 
information  collections  contained  in 
this  Recon  shoidd  be  submitted  to 
Judith  Boley  Herman,  Federal 
Communications  Conunission,  Room  1- 
C804,  445  Twelfth  Street,  SW., 
Washington,  DC  20554,  or  via  the 
Internet  to  jboIey@fcc.gov  and  to  Kim  A. 
Johnson,  Office  of  Information  and 
Regiilatory  Affairs  (OIRA),  Office  of 
Management  and  Budget  (OMB),  Docket 
Library,  Room  10236,  New  Executive 
Office  Building  (NEOB),  725  17th  Street. 
NW.,  Washington,  DC  20503  or  via  die 
Internet  at 
Kim_A.Johnson@omb.eop.gov. 

OMB  Approval  Number:  XXXX. 

Title:  Revision  of  the  Commission's 
Rules  to  Ensure  Compatibility  with 
Enhanced  911  Emergency  Calling 
Systems:  City  of  Richardson,  Texas, 
Recon  Order. 

Form  No.  N.A. 

Type  of  Review:  New  information 
collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  1,358. 

Estimatea  Time  Per  Response:  2—40 
hours. 

Total  Annual  Burden:  13,960  hours. 

Cost  to  Respondents:  0. 

Needs  and  Uses:  The  information  and 
coordination  burdens  are  needed  to 
ensiue  the  fairness  of  the  Commission's 
E911  rules  and  to  facilitate  speedy  E911 
implementation. 

Supplemental  Final  Regulatory 
Flexibility  Analysis  (SFRFA) 

10.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  a  Supplemental  Regulatory 
Flexibility  Analysis  (SFRFA)  of  the 
estimated  significant  economic  impact 
on  small  entities  of  the  policies  and 
rules  adopted  in  the  Recon.  The  analysis 
may  be  found  in  Appendix  C  of  the  full 
text  of  the  Recon.  "This  is  a  summary  of 
the  full  SFRFA.  The  Commission's 
Consumer  and  Governmental  Affairs 
Bureau,  Reference  Information  Center, 
will  send  a  copy  of  the  Recon,  including 
the  SFRFA  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

A.  Need  for,  and  Objectives  of,  the 
Recon  Order 

11.  In  response  to  petitions  for 
reconsideration,  the  Commission 


amends  its  rules  to  clarify  what 
constitutes  a  valid  Public  Safety 
Answering  Point  (PSAP)  request  to 
trigger  a  wireless  carrier's  obligation  to 
provide  enhanced  911  (E911)  service  to 
the  PSAP  within  six  months. 
Specifically,  the  Recon  adopts 
procedural  guidelines  for  requesting 
documentation  predictive  of  a  PSAP's 
readiness  to  receive  and  utilize  the  E^ll 
service  it  has  requested,  by  specifying 
that  where  a  wireless  carrier  requests 
such  documentation  from  a  PSAP 
within  15  days  of  receiving  the  PSAP's 
request  for  E911  service,  the  PSAP  must 
respond  within  15  days  or  the  carrier's 
six-month  implementation  period  will 
be  tolled  until  such  documentation  is 
provided.  The  Recon  also  clarifies  that 
the  PSAP  readiness  showing  is  for  the 
purpose  of  commencing  the  wireless 
carrier's  six-month  implementation 
obligation,  and  establishes  a  procedure 
whereby  wireless  carriers  that  have 
completed  all  necessary  steps  toward 
E911  implementation  that  are  not 
dependent  on  PSAP  readiness  may  have 
their  compliance  obligation  temporarily 
tolled,  if  the  PSAP  is  not  ready  to 
receive  the  information  at  the  end  of  the 
six-month  period  and  the  carrier  files  a 
certification  to  that  effect  with  the 
Commission.  Finally,  the  Recon  clarifies 
that  nothing  in  the  Commission's  rules 
precludes  wireless  carriers  and  PSAPs 
from  mutually  agreeing  to  an 
implementation  schedule  different  from 
that  prescribed  by  the  Commission's 
rules. 

12.  The  actions  adopted  in  the  Recon 
are  intended  to  promote  communication 
between  wireless  carriers,  local 
exchange  carriers  (LECs)  and  PSAPs  and 
to  provide  further  clarity  regarding  their 
respective  obligations  in  implementing 
wireless  E91 1 .  Wireless  E91 1 
implementation  is  very  situation- 
specific  and  can  vary  significantly  from 
jurisdiction  to  jurisdiction  and  from 
carrier  to  carrier,  depending  on  a 
number  of  factors.  The  clarifications 
adopted  in  the  Recon  are  also  intended 
to  facilitate  the  implementation  process 
by  encouraging  parties  to  communicate 
with  each  other  early  in  the  E911 
implementation  process,  and  to 
maintain  a  constructive,  on-going  dialog 
throughout  the  implementation  process. 

B.  Summary  of  Significant  Issues  Raised 
by  the  Public  in  Response  to  the  FRF  A 

13.  The  Commission  received  two 
petitions  for  reconsideration  of  its 
decision  in  the  Order.  One  petitioner, 
Cingular  Wireless  LLC  (Cingular)  raises 
several  procedural  arguments  against 
the  validity  of  the  decision  adopted  in 
the  Order,  based  on  the  requirements  of 
the  Administrative  Procedure  Act.  In 
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support,  several  small  carriers  filed 
comments  also  challenging  the  decision 
on  a  procedural  basis,  arguing  that  the 
decision  contravenes  the  provisions  of 
the  RFA  because  it  does  not  take 
account  of,  and  attempt  to  reduce,  the 
disproportionate  burdens  placed  on 
small  and  rural  carriers.  These  smaller 
carriers  maintain  that,  in  order  to 
minimize  the  danger  of  unnecessary 
economic  outlay  on  small  carriers,  the 
Commission  should  impose  an  actual- 
readiness  requirement  on  PSAPs 
operating  in  areas  where  rural,  small 
and  mid-sized  carriers  do  not  have  a 
large  customer  base  to  absorb  their  E91 1 
implementation  costs  and  are  thus  more 
vulnerable  to  delays  in  implementation 
caused  by  a  PSAP's  inability  to  receive 
and  utilize  the  E911  data  supplied  by 
the  carrier.  The  Commission  is  aware  of 
the  concerns  of  small  and  mid-sized 
nu'al  carriers  and  discussed  these 
concerns  in  the  FRFA.  However,  as  the 
Commission  has  iterated  throughout 
this  proceeding,  any  failure  in  E911 
communications,  regardless  of  whether 
the  carrier  is  small  or  large,  or  whether 
the  carrier  has  a  large  customer  base  or 
small,  can  result  in  tragedy. 
Nonetheless,  the  Commission  has  tried 
wherever  possible  to  ease  the  regulatory 
burden  in  this  proceeding  on  small 
entities.  The  Commission's  phased-in 
approach  to  E911  implementation  is  an 
example  of  this  desire  to  accommodate 
the  needs  of  small  entities  where  it  does 
not  compromise  our  commitment  to  the 
goals  of  this  proceeding. 

14.  The  FRFA  addresses  the  issue  of 
whether  to  adopt  an  actual-readiness 
requirement  on  PSAPs  and  finds  that 
the  readiness  showing  adopted  in  the 
Order  "will  in  fact  reduce  the 
vulnerability  of  the  smaller  carriers,  as 
they  will  be  working  along  with  the 
PSAPs  to  ensure  implementation  of 
E911  service  on  a  timely  basis,  and  will 
better  be  able  to  plan  their  progression 
and  allocation  of  resources  during  the 
implementation  process  *   *   *."The 
FRFA  concludes  that,  "Considering  the 
potential  burdens  placed  on  all  small 
entities,  we  find  that  the  institution  of 
objective  criteria  by  rule  amendment 
will  benefit  all  PSAPs  and  carriers, 
including  small  entities,  by  more  clearly 
defining  E911  readiness,  thus  reducing 
the  potential  for  misunderstanding 
between  parties,  and  by  reducing 
instances  of  delay  in  E911 
implementation.  In  turn,  this  will 
reduce  the  likelihood  that  any  PSAP  or 
carrier,  including  all  smedl  entities,  will 
have  to  expend  its  limited  capital 
resources  prematurely  and/or 
improvidently." 

15.  The  Recon  takes  several  steps  to 
mitigate  the  economic  risk  to  smaller 


carriers.  First,  as  discussed  in 
paragraphs  9  through  12  of  the  full  text, 
the  Recon  responds  to  carrier  comment 
that  indicates  the  present  rule  does  not 
specify  time  limits  for  responding  to  a 
carrier's  request  for  PSAP  readiness 
documentation,  by  establishing  that 
where  a  wireless  carrier  requests 
readiness  documentation  in  writing 
within  15  days  of  receiving  the  PSAP's 
request  for  E911  service,  the  PSAP  will 
have  15  days  to  provide  such 
documentation.  The  Commission 
believes  that  these  15-day  timeframes 
will  both  reduce  a  carrier's  ability  to  use 
a  documentation  request  as  a  delaying 
tactic,  and  minimize  unnecessary  carrier 
expenditures  in  those  situations  where 
the  PSAP  is  unable  to  demonstrate  that 
it  will  be  ready  to  receive  and  utilize  the 
requested  E911  information  by  the  end 
of  the  six-month  period  allotted  for 
carrier  compliance.  The  Recon  also 
acknowledges,  as  discussed  in 
paragraph  14,  that  the  current  rules  do 
not  provide  for  situations  where  a  PSAP 
has  made  the  upfront  readiness  showing 
necessary  to  trigger  Phase  11 
implementation,  but  turns  out  to  be 
incapable  of  receiving  Phase  II 
information  at  the  end  of  the  six-month 
implementation  period.  To  address  such 
situations,  the  Recon  Order  modified 
the  Commission's  rules  in  several 
respects.  These  modifications  are  set  out 
in  detail  in  paragraphs  15  through  21  of 
the  Recon  C)rder. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

16.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  govenmiental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  section  3  of  the  Small  Business 
Act,  unless  the  Commission  has 
developed  one  or  more  definitions  that 
are  appropriate  for  its  activities. 
Nationwide,  there  are  4.44  million  small 
business  firms,  according  to  SBA 
reporting  data. 

17.  Under  the  Small  Business  Act,  a 
"small  business  concern"  is  one  that:  (1) 
Is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).  A 
small  organization  is  generally  "any  not- 
for-profit  enterprise  which  is 


independently  owned  emd  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations. 

18.  The  definition  of  "small 
governmental  jurisdiction"  is  one  with 
populations  of  fewer  than  50,000.  There 
are  approximately  85,006  governmental 
jurisdictions  in  the  nation.  This  number 
includes  such  entities  as  states, 
counties,  cities,  utility  districts  and 
school  districts.  There  are  no  figures 
available  on  what  portion  of  this 
number  has  populations  of  fewer  than 
50,000.  However,  this  number  includes 
38,978  counties,  cities  and  towns,  and 
of  those,  37,556,  or  ninety-six  percent, 
have  populations  of  fewer  than  50,000. 
The  Census  Bureau  estimates  that  this 
ratio  is  approximately  accurate  for  all 
government  entities.  Thus,  of  the  85,006 
governmental  entities,  we  estimate  that 
ninety-six  percent,  or  about  81,600,  are 
small  entities  that  may  be  affected  by 
owe  rules. 

19.  Neither  the  Commission  nor  the 
SBA  has  developed  definitions  for  small 
providers  of  the  specific  industries 
affected.  Therefore,  throughout  our 
analysis,  the  Commission  uses  the 
closest  applicable  definition  under  the 
SBA  rules,  the  North  American  Industry 
Classification  System  (NAICS)  standards 
for  "Cellular  and  Other  Wireless 
Teleconununications"  and  "Wired 
Telecommunications  Carriers." 
According  to  this  standard,  a  small 
entity  is  one  with  no  more  than  1,500 
employees.  To  determine  which  of  the 
affected  entities  in  the  affected  services 
fit  into  the  SBA  definition  of  small 
business,  the  Commission  will  refer  to 
Table  5.3  in  Trends  in  Telephone 
Service  (Trends)  a  report  published 
annually  by  the  Commission's  Wireline 
Competition  Bureau. 

20.  We  have  included  small 
incumbent  local  exchange  carriers  in 
this  RFA  analysis.  As  noted  above,  a 
"small  business"  under  the  RFA  is  one 
that,  inter  alia,  meets  the  pertinent 
small  business  size  standard  (e.g.,  a 
telephone  communications  business 
having  1,500  or  fewer  employees),  and 
"is  not  dominant  in  its  field  of 
operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  local 
exchange  carriers  are  not  dominant  in 
their  field  of  operation  because  any  such 
dominance  is  not  "national"  in  scope. 
The  Conunission  has  therefore  included 
small  incumbent  carriers  in  this  RFA 
analysis,  although  we  emphasize  that 
this  RFA  action  has  no  effect  on  the 
Commission's  analyses  and 
determinations  in  other,  non-RFA 
contexts. 
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Local  Exchange  Carriers.  According  to 
the  most  recent  Trends  data,  1,329 
incumbent  carriers  reported  that  they 
were  engaged  in  the  provision  of  local 
exchange  services.  Trends  indicates  that 
of  these  entities,  1,024  local  exchange 
carriers  report  that,  in  combination  with 
their  affiliates,  they  have  1,500  or  fewer 
employees,  and  would  thus  be 
considered  small  businesses  as  defined 
by  NAICS. 

Competitive  Access  Providers  and 
Competitive  Local  Exchange  Carriers 
(CAPs  and  CLECs).  Trends  indicates 
that  532  CAPs  and  CLECs,  134  local 
resellers,  and  55  other  local  exchange 
carriers  reported  that  they  were  engaged 
in  the  provision  of  competitive  local 
exchemge  services.  The  ConMnission 
does  not  have  data  specifying  the 
number  of  these  carriers  that  are  not 
independently  owned  and  operated. 
However,  Trends  states  that  a  total  of 
595  of  these  entities  employ  1,500 
individuals,  thus  qualifying  as  small 
entities. 

Wireless  Telephone  Including 
Cellular,  Personal  Communications 
Service  (PCS)  and  SMR  Telephony 
Carriers.  There  are  858  entities  in  this 
category  as  estimated  in  Trends,  and 
291  such  licensees  in  combination  with 
their  affiliates  have  1 ,500  or  fewer 
employees,  and  thus  qualify  as  small 
businesses  using  the  NAICS  guide  as 
small  businesses. 

Special  Mobile  Radio  (SMR)  Dispatch. 
Trends  estimates  289  entities  in  this 
category  and  all  289  licensees,  in 
combination  with  their  affiliates,  have 
1,500  or  fewer  employees,  and  thus 
qualify  as  small  entities  using  the 
NAICS  guide. 

Other  Mobile  Service  Providers. 
Trends  estimates  that  there  are  32 
providers  of  other  mobile  services,  and 
again  using  the  NAICS  standard,  all  32 
providers  of  other  mobile  services 
utilize  with  their  affiliates  1,500  or 
fewer  employees,  and  thus  may  be 
considered  small  entities. 

Toll  Service  Providers.  Trends 
calculates  that  there  are  932  toll  service 
providers,  and  that  832  toll  service 
providers  with  their  affiliates  have  1,500 
or  fewer  employees  and  thus  qualify  as 
small  entities  as  defined  by  NAICS. 

Offshore  Radiotelephone  Service.  At 
present,  there  are  approximately  55 
licensees  in  this  service.  The 
Commission  is  unable  at  this  time  to 
estimate  the  number  of  licensees  that 
would  qualify  as  small  entities  under 
the  SBA  definition  for  radiotelephone 
communications.  The  Commission 
assumes,  for  purposes  of  this  SFRFA, 
that  all  of  the  55  licensees  are  small 
entities,  as  that  term  is  defined  by 
NAICS. 


Public  Safety  Answering  Points. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  applicable  to  PSAPs.  In  order  to 
give  a  numerical  quantification  of  the 
number  of  PSAPs  that  are  small  entities  , 
affected  by  the  rule  modifications;  it 
appears  there  are  approximately  5,000 
primary  PSAPs  nationwide.  For 
purposes  of  this  SFRFA,  we  assume  that 
all  of  the  PSAPs  are  small  entities,  and 
may  be  affected  by  the  rule 
amendments. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

21.  As  indicated  in  paragraphs  15 
through  21  of  the  Recon,  in  order  to  toll 
the  six-month  implementation  period,  a 
wireless  carrier  must  file  a  certification 
with  the  Commission  that  it  has 
completed  all  necessary  steps  towards 
E911  implementation  that  are  not 
dependent  on  PSAP  readiness  and  that 
the  PSAP  is  not  ready  to  receive  the 
information  at  the  end  of  the  six  month 
period.  Additionally,  the  Commission 
clarifies  that  nothing  in  our  rules 
precludes  wireless  carriers  and  PSAPs 
from  mutually  agreeing  to  an 
implementation  schedule  different  from 
that  prescribed  by  the  Commission's 
rules. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

22.  The  Commission  is  limited  in  this 
proceeding  as  to  minimizing  the  burden 
on  small  entities.  The  proceeding  is 
intended  to  provide  all  Americans  with 
the  most  reliable,  responsive  emergency 
services  that  are  technologically 
possible.  The  critical  nature  of  this  goal 
dertiands  that  all  entities  involved, 
regardless  of  size,  bear  the  same 
responsibility  for  complying  with 
requirements  adopted  to  expedite 
reaching  this  goal.  A  delay  in  response 
caused  by  a  small  entity  could  result  in 
the  same  fatal  consequences  as  a  delay 
caused  by  a  large  entity. 

23.  The  Commission,  upon  review  of 
the  petitions  for  reconsideration  of  the 
Order,  could  have  elected  to  simply 
deny  the  petitions  and  leave  the  rules  as 
is,  or  it  could  have  modified  the  rules 
to  intensify  the  demonstration 
requirements  on  PSAPs.  Instead  the 
Commission  makes  certain  clarifications 
to  the  rules  to  dispel  some  of  the 
existing  confusion  as  to  PSAP  readiness 
and  the  decision  adopted  in  the  Order, 
and  modifies  the  rules  to  accommodate 
certain  of  the  carrier's  continuing 
concerns,  while  refraining  from 
imposing  additional  burdens  on  PSAPs. 


most  of  whom  are  either  small  or  mid- 
sized entities. 

24.  First,  the  Recon,  in  paragraphs  9 
through  1 2  clarifies  the  rules  along  the 
lines  suggested  by  two  wireless  carriers 
by  establishing  the  parallel  15 -day 
timeframe  for  carrier  requests  and  PSAP 
responses  in  certain  instances  where  the 
PSAP  does  not  provide  readiness 
dociunentation  simultaneous  with  its 
request  for  E911  service.  The 
Commission  takes  this  action  to 
promote  early  communication  between 
wireless  carriers  jyid  PSAPs,  to  expedite 
the  E911  implementation  process,  to 
reduce  a  carriers  ability  to  use  a 
documentation  request  as  a  delaying 
tactic,  while  minimizing  unnecessary 
carrier  expenditures  where  the  PSAP  is 
unable  to  demonstrate  that  it  will  be 
E911  capable  by  the  end  of  the  six- 
month  period  allotted  for  carrier 
compliance.  This  modification  thus 
benefits  both  small  and  mid-sized 
wireless  carriers  and  PSAPs  and 
strengthens  the  Commission's  efforts  to 
encourage  necessary  cooperation  ' 
between  carriers  and  PSAPs  in 
achieving  truly  responsive  E911 
implementation. 

25.  Second,  to  address  situations  in 
which  a  PSAP  has  made  the  upfront 
readiness  showing  but  turns  out  to  be 
incapable  of  receiving  E911  Phase  II 
information  at  the  end  of  the  six-month 
implementation  period,  the  Recon 
amends  47  CFR  20.18(j]  in  several  ways. 
(See  paragraphs  14  through  21  of  the 
Recon.)  The  Recon  clarifies  that  the 
readiness  showing  is  for  the  purpose  of 
commencing  the  wireless  carrier's  six- 
month  implementation  obligation.  The 
Recon  also  establishes  a  certification 
procedure  whereby  wireless  carriers 
that  have  completed  all  necessary  steps 
toward  E911  implementation  that  are 
not  dependent  on  PSAP  readiness  may 
have  their  six-month  compliance 
obligation  temporarily  tolled.  These 
procedures,  set  out  in  paragraphs  15 
through  21  of  the  Recon,  minimize  the    • 
financial  risk  to  wireless  carriers  while 
providing  PSAPs  with  an  opportunity  to 
respond  and  set  up  several  other 
restrictions  in  the  certification 
procedure  to  avoid  abuse  of  the  process 
by  all  parties  involved. 

26.  Several  wireless  carrier 
commenters  recommend  that  the 
Conmiission  amend  its  rules  to  require 
that  the  PSAP  obtain  the  local  exchange 
carrier's  (LEC's)  written  commitment  to 
complete  the  required  Automated 
Location  Information  (ALI)  database 
upgrades  within  the  six-month  period. 
As  discussed  in  paragraph  23  of  the 
Recon,  the  Commission  does  not  adopt 
such  a  regulation.  In  paragraph  24,  the 
Commission  also  declines  to  adopt  a 
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second,  alternative  proposal  that  would 
require  PSAPs  to  acquire  copies  of  an 
LEG'S  schedule  of  ALI  database  upgrade, 
because- PSAPs  are  not  in  the  best 
position  to  furnish  such  documentation. 
In  paragraph  25  of  the  Recon,  the 
Conunission  directs  the  Wireless 
Telecommunications  Bureau  to  collect 
additional  information  periodically 
from  LECs  regarding  the  status  of  their 
efforts  in  connection  with  wireless  E91 1 
deployment  to  PSAPs  and  to  consumers. 

27.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  this 
Recon,  including  this  Supplemental 
FRFA,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  In  addition,  the  Commission  will 
send  a  copy  of  this  Recon,  including 
this  Supplemental  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Ordering  Clauses 

28.  The  Petition  for  Reconsideration 
filed  by  Sprint  is  granted  to  the  extent 
provided  in  the  full  text  of  the  Recon 
and  that  the  Petition  is  otherwise 
denied. 

29.  The  Petition  for  Reconsideration 
filed  by  Cingular  is  denied. 

30.  Part  20  of  the  Commission's  rules 
is  amended  as  indicated  in  the  rule 
changes  section  of  this  summary, 
effective  February  21,  2003,  except  for 
§§  20.18(j)(4)  and  (5),  which  contain 
information  collection  requirements  that 
are  not  effective  until  approved  by  the 
Office  of  Management  and  Budget.  The 
Commission  is  seeking  emergency 
approval  from  the  Office  of  Management 
and  Budget  for  these  collections.  Public 
comment  on  the  information  collections 
on  these  PRA  burdens  are  due  March 
24,  2003.  The  Commission  will  publish 
a  document  in  the  Federal  Register 
announcing  the  effective  date  for  these 
sections. 

31.  The  Commission's  Consumer  and 
tovemmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
the  Recon,  including  the  Supplemental 
Final  Regulatory  Flexibility  Act 
Analysis,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects  in  47  CFR  Part  20 

Communications  common  carrier. 
Communications  equipment,  Radio. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 


Commission  amends  47  CFR  part  20  as 
follows: 

PART  20— COMMERCIAL  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  160,  251-254, 
303,  and  332  unless  otherwise  noted. 

2.  Section  20.18(j)  is  revised  to  read 
as  follows: 

§20.18    911  Service. 

***** 

(j)  Conditions  for  enhanced  911 
services.  (1)  Generally.  The 
requirements  set  forth  in  paragraphs  (d) 
through  (h)  of  this  section  shall  be 
applicable  only  if  the  administrator  of 
the  designated  Public  Safety  Answering 
Point  has  requested  the  services 
required  under  those  paragraphs  and  the 
Public  Safety  Answering  Point  is 
capable  of  receiving  and  utilizing  the 
data  elements  associated  with  the 
service  and  a  mechanism  for  recovering 
the  Public  Safety  Answering  Point's 
costs  of  the  enhanced  911  service  is  in 
place. 

(2)  Commencement  of  six-nrtonth 
period,  (i)  Except  as  provided  in 
paragraph  (ii)  of  this  section,  for 
purposes  of  commencing  the  six-month 
period  for  carrier  implementation 
specified  in  paragraphs  (d),  (f)  and  (g)  of 
this  section,  a  PSAP  will  be  deemed 
capable  of  receiving  and  utilizing  the 
data  elements  associated  with  the 
service  requested,  if  it  can  demonstrate 
that  it  has: 

(A)  Ordered  the  necessary  equipment 
and  has  commitments  from  suppliers  to 
have  it  installed  and  operational  within 
such  six-month  period;  and 

(B)  Made  a  timely  request  to  the 
appropriate  local  exchange  carrier  for 
the  necessary  trunking,  upgrades,  and 
other  facilities. 

(ii)  For  purposes  of  commencing  the 
six-month  period  for  carrier 
implementation  specified  in  paragraphs 
(f)  and  (g)  of  this  section,  a  PSAP  that 
is  Phase  I-capable  using  a  Non-Call  Path 
Associated  Signaling  (NCAS) 
technology  will  be  deemed  capable  of 
receiving  and  utilizing  the  data 
elements  associated  with  Phase  II 
service  if  it  cem  demonstrate  that  it  has 
made  a  timely  request  to  the  appropriate 
local  exchange  carrier  for  the  ALI 
database  upgrade  necessary  to  receive 
the  Phase  II  information. 

(3)  Toiling  of  six-month  period.  Where 
a  wireless  carrier  has  served  a  written 
request  for  documentation  on  the  PSAP 
within  15  days  of  receiving  the  PSAP's 
request  for  Phase  I  or  Phase  II  enhanced 
911  service,  and  the  PSAP  fails  to 


respond  to  such  request  within  15  days 
of  such  service,  the  six-month  period  for 
carrier  implementation  specified  in 
paragraphs  (d),  (f),  and  (g)  of  this  section 
will  be  tolled  until  the  PSAP  provides 
the  carrier  with  such  documentation. 

(4)  Carrier  certification  regarding 
PSAP  readiness  issues.  At  the  end  of  the 
six-month  period  for  carrier 
implementation  specified  in  paragraphs 
(d),  (f)  and  (g)  of  this  section,  a  wireless 
carrier  that  believes  that  the  PSAP  is  not 
capable  of  receiving  and  utilizing  the 
data  elements  associated  with  the 
service  requested  may  file  a  certification 
with  the  Commission.  Upon  filing  and 
service  of  such  certification,  the  carrier 
may  suspend  further  implementation 
efforts,  except  as  provided  in  paragraph 
(j)(4)(x)  of  this  section. 

(i)  As  a  prerequisite  to  filing  such 
certification,  no  later  than  21  days  prior 
to  such  filing,  the  wireless  carrier  must 
notify  the  affected  PSAP,  in  writing,  of 
its  intent  to  file  such  certification.  Any 
response  that  the  carrier  receives  ft'om 
the  PSAP  must  be  included  with  the 
carrier's  certification  filing. 

(ii)  The  certification  process  shall  be 
subject  to  the  procedural  requirements 
set  forth  in  sections  1.45  and  1.47  of  this 
chapter. 

(iii)  The  certification  must  be  in  the 
form  of  cm  affidavit  signed  by  a  director 
or  officer  of  the  carrier,  documenting: 

(A)  The  basis  for  the  carrier's 
determination  that  the  PSAP  will  not  be 
ready; 

(B)  Each  of  the  specific  steps  the 
carrier  has  taken  to  provide  the  E911 
service  requested; 

(C)  The  reasons  why  further 
implementation  efforts  cannot  be  made 
until  the  PSAP  becomes  capable  of 
receiving  and  utilizing  the  data 
elements  associated  with  the  E911 
service  requested;  and 

(D)  The  specific  steps  that  remain  to 
be  completed  by  the  wireless  carrier 
and,  to  the  extent  known,  the  PSAP  or 
other  parties  before  the  carrier  can 
provide  the  E911  service  requested. 

(iv)  All  affidavits  must  be  correct.  The 
carrier  must  ensure  that  its  affidavit  is 
correct,  and  the  certifying  director  or 
officer  has  the  duty  to  personally 
determine  that  the  affidavit  is  correct. 

(v)  A  carrier  may  not  engage  in  a 
practice  of  filing  inadequate  or 
incomplete  certifications  for  the 
purpose  of  delaying  its  responsibilities. 

(vi)  To  be  eligible  to  make  a 
certification,  the  wireless  carrier  must 
have  completed  all  necessary  steps 
toward  E91 1  implementation  that  are 
not  dependent  on  PSAP  readiness. 

(vii)  A  copy  of  the  certification  must 
be  served  on  the  PSAP  in  accordance 
with  §  1.47  of  this  chapter.  The  PSAP 


Federal  Register / Vol.  68,  No.  14 / Wednesday,  January  22,  2003 /Rules  and  Regulations  2919 


may  challenge  in  writing  the  accuracy  of 
the  carrier's  certification  and  shall  serve 
a  copv  of  such  challenge  on  the  carrier. 
See  §§  1.45  and  1.47  and  §§  1.720 
through  1.736  of  this  chapter. 

(viii)  If  a  wireless  carrier's 
certification  is  facially  inadequate,  the 
six-month  implementation  period 
specified  in  paragraphs  (d),  (f)  and  (g)  of 
this  section  will  not  be  suspended  as 
provided  for  in  paragraph  {j)(4)  of  this 
section. 

(ix)  If  a  wireless  carrier's  certification 
is  inacciu'ate,  the  wireless  carrier  will  be 
liable  for  noncompliance  as  if  the 
certification  had  not  been  filed. 

(x)  A  carrier  that  files  a  certification 
under  paragraph  (j)(4)  of  this  section 
shall  have  90  days  from  receipt  of  the 
PSAP's  written  notice  that  it  is  capable 
of  receiving  and  utilizing  the  data 
elements  associated  with  the  service 
requested  to  provide  such  service  in 
accordance  with  the  requirements  of 
paragraphs  (d)  through  (h)  of  this 
section. 

(5)  Modification  of  deadlines  by 
agreement.  Nothing  in  this  section  shall 
prevent  Public  Safety  Answering  Points 
and  carriers  from  establishing,  by 
mutual  consent,  deadlines  different 
from  those  imposed  for  calrier  and 
PSAP  compliance  in  paragraphs  (d),  (f), 
and  (g){2)  of  this  section. 
***** 

[FR  Doc.  03-1326  Filed  1-21-03;  8:45  am] 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  ^ 
and  Plants;  Address  Change  for 
Submission  of  Reports 

agency:  Fish  and  Wildlife  Service,  ' 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  We  are  updating  the  address 
for  the  submission  of  reports  on 
specimens  of  endangered  species  taken 
in  defense  of  self  or  others,  or  in  the 
course  of  official  duty  by  employees  of 
Federal  or  State  land  management  or 
conservation  agencies. 
DATES:  This  rule  is  effective  on  January 
22,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  McDonald,  Chief,  Branch  of 
Investigations,  Office  of  Law 
Enforcement,  U.S.  Fish  and  Wildlife 
Service,  telephone  (703)  358-1949,  fax 
(703) 358-1947. 
SUPPLEMENTARY  INFORMATION: 


Background 

Regulations  contained  in  tide  50  of 
the  Code  of  Federal  Regulations,  Part 
17.21,  provide  for  the  take  of 
endangered  species  in  defense  of  self  or 
others,  or  in  the  course  of  official  duty, 
by  employees  of  Federal  or  State  land 
management  or  conservation  agencies 
(40  FR  44412).  These  regulations  state 
that  when  take  of  endangered  species 
occurs  under  any  of  the  above 
circiunstances,  a  report  must  be 
submitted  to  our  Office  of  Law 
Enforcement  within  five  days.  The 
address  for  the  submission  of  these 
reports  has  changed  since  the 
publication  of  these  regulations  on 
September  26,  1975.  This  rule  provides 
the  current  address  for  the  submission 
of  these  reports. 

Required  Determinations 

We  have  reviewed  this  rule  under  the 
following  statutes  and  Executive  Orders 
that  govern  the  rulemaking  process: 
Executive  Order  12866  (Regulatory 
Planning  and  Review);  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.); 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2);  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y.  Executive  Order  12630  (Takings); 
Executive  Order  13132  (Federalism); 
Executive  Order  12988  (Civil  Justice 
Reform);  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.);  National 
Environmental  Policy  Act;  Executive 
Order  13175  (Tribal  Consultation)  and 
512  DM  2  (Govemment-to-Govemment 
Relationship  With  Tribes);  and 
Executive  Order  13211  (Energy  Supply, 
Distribution,  or  Use).  We  have 
determined  that  this  rule  does  not 
trigger  any  of  the  procedural 
requirements  of  these  Executive  Orders 
or  statutes  since  this  rule  modifies  only 
the  address  for  the  submission  of  reports 
on  the  take  of  endangered  species  under 
certain  circumstances. 

We  have  determined  that  the  public 
notice  and  cormnent  provisions  of  the 
Administrative  Procedure  Act  (APA)  do 
not  apply  to  this  rule  because  the  rule 
is  only  dealing  with  matters  of  agency 
organization,  procedure,  or  practice  (5 
U.S.C.  553(b)(3)(A). 

Under  the  APA,  out  normal  practice 
is  to  publish  rules  with  a  30-day  delay 
in  effective  date.  But  in  this  case,  we  are 
using  the  "good  cause"  exemption 
under  5  U.S.C.  553  (d)(3)  to  make  this 
rule  effective  upon  publication  because 
it  modifies  only  the  address  for  the 
submission  of  reports  on  the  take  of 
endangered  species  imder  certain 
circumstances. 


List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  Chapter  I,  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.21,  revise  paragraph  (c)(4)  to 
read  as  follows: 

§17.21    Prohibitions. 

*      *  *  *  *  * 

(c)*  *  * 

(4)  Any  taking  under  paragraphs  (c)(2) 
and  (3)  of  this  section  must  be  reported 
in  writing  to  the  U.S.  Fish  and  Wildlife 
Service,  Office  of  Law  Enforcement, 
4401  North  Fairfax  Drive,  LE-3000. 
Arlington,  VA  22203,  within  five  days. 
The  specimen  may  only  be  retained,      ^. 
disposed  of,  or  salvaged  under 
directions  from  the  Office  of  Law 
Enforcement. 


Dated;  December  16,  2002. 
Craig  Manson, 

Assistant  Secretarx' — Fisli  and  Wildlife  and 
Parks. 
|FR  Doc.  03-1414  Filed  1-21-03;  8:45  ami 

BILUNG  COOE  4310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  020409080-2174-05;  I.D. 
011003B] 

RIN  0648-AP78 

Fisheries  of  the  Northeastern  United 
States;  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Provisions;  Northeast  Multispecies 
Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  continuation  of 

regulations. 
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summary:  The  regulations  contained  in 
the  interim  rule  published  on  August  1 , 
2002,  in  order  to  reduce  overfishing,  are 
continued  for  an  additional  180  days, 
after  which  subsequent  Secretarial 
action  may  be  tciken  to  ensiu-e  that 
sufficient  measures  to  reduce 
overfishing  stay  in  effect  vuitil 
implementation  of  Amendment  13  to 
the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  Amendment 
13  will  implement  rebuilding  plans  for 
several  groundfish  stocks  and  address 
capacity  issues  in  the  fishery.  This 
action  is  necessary  to  comply  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  regarding  the 
continuation  of  interim  final 
regulations. 

DATES:  The  interim  final  rule  published 
August  1,  2002.  at  67  FR  50292.  which 
became  effective  August  1,  2002, 
continues  in  effect  until  superseded  by 
a  futiue  rule  action  to  be  published  in 
the  Federal  Register. 
.ADDRESSES:  Copies  of  the  small  entity 
compliance  guide  prepared  for  the 
August  1,  2002.  interim  final  rule  are 
available  from  Patricia  A.  Kurkul, 
Regional  Administrator.  Northeast 
Regional  Office.  National  Marine    , 
Fisheries  Service,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298.  The  letter 
is  also  accessible  via  the  Internet  at 
http://www.nero.noaa.gov.  Copies  of  the 
August  1,  2002.  interim  final  rule, 
including  the  Environmental 
Assessment/Regulatory  Impact  Review/ 
Final  Regulatory  Flexibility  Analysis 
(EA/RIR/FRFA),  and  public  comments 
and  responses  are  available  upon 
request  from  the  Regional 
Administrator.  The  EA/RIR/FRFA  is 
also  accessible  via  the  Internet  at  http:/ 
/www.nero.nmfs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Warren,  Fishery  Policy  Analyst. 
(978)  281-9347,  fax  (978)  281-9135.  e- 
raail  Thomas.Warren@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  1,  2002.  NMFS  published 
an  interim  final  rule  (67  FR  50292). 
which  implemented  the  Settlement 
Agreement  Among  Certain  Parties  in 
Conservation  Law  Foundation,  et  al.  v. 
Evans,  et  al...  intended  to  reduce 
overfishing  of  species  managed  under 
the  Northeast  Multispecies  FMP  while 
the  New  England  Fishery  Management 
Council  developed  Amendment  13, 
which  is  intended  to  bring  the  FMP  into 
compliance  with  the  Sustainable 
Fisheries  Act.  The  August  1.  2002. 
interim  final  rule  was  consistent  with  a 
Remedial  Order  issued  on  May  23,  2002 


by  the  U.S.  District  Court  for  the  District 
of  Columbia  (Coiul).  The  interim  rule 
implemented  restrictions  consistent 
with  the  Settlement  Agreement, 
approved  by  the  Court.  The 
management  measures  implemented  by 
the  August  1.  2002,  interim  rule  are 
intended  to  remain  in  effect  until 
implementation  of  Amendment  13  to 
the  FMP,  which,  based  on  the  May  23. 
2002,  Coiul  Order,  was  required  to  be  in 
effect  no  later  than  August  22.  2003. 

Due  to  the  need  for  additional  time  to 
address  concerns  related  to  the 
Northeast  Fisheries  Science  Center's 
tiawl  survey  and  the  new  biological 
reference  points  that  have  been 
developed  for  multispecies  stocks. 
NMFS  and  two  of  the  plaintiffs  filed  a 
motion  with  the  Coxul  requesting  an 
extension  of  the  August  22.  2003. 
implementation  schedule  until  May  1 , 
2004.  On  December  4,  2002,  the  Court 
granted  an  extension  of  the  Court- 
ordered  timeline  for  Amendment  13 
implementation  imtil  May  1,  2004. 
Pursuant  to  section  305(c)  of  the 
Magnuson-Stevens  Act.  the  August  1 . 
2002.  interim  rule  may  remain  in  effect 
for  180  days  and  may  be  extended 
through  publication  in  the  Federal 
Register,  for  one  additional  period  of 
180  days,  provided  the  public  has  had 
an  opportunity  to  comment  on  the 
interim  nde.  The  public  was  given  such 
opportimity  to  comment  in  the  form  of 
a  proposed  rule  before  the  final  interim 
rule  was  published.  NMFS  has 
determined  that  it  is  necessary  to 
continue  this  interim  rule  to  reduce 
overfishing.  Because  the  management 
measures  implemented  by  the  August  1 , 
2002.  interim  final  rule  were  written  in 
such  a  way  as  to  be  effective 
indefinitely,  no  formal  regulatory  action 
is  necessary.  Instead,  to  comply  with 
section  305(c)  of  the  Magnuson-Stevens 
Act.  it  is  necessary  only  to  publish  in 
the  Federal  Register  a  Notice  of 
Continuation  of  Regulations  to  inform 
the  public  that  NMFS  has  decided  to 
continue  these  regulations.  The  impacts 
of  implementing  the  Settlement 
Agreement  measures  for  a  period  of  1 
year  were  analyzed  in  the 
Environmental  Assessment  completed 
for  the  August  1.  2002,  interim  final 
rule. 

Because  the  schedule  for 
implementation  of  Amendment  13  was 
extended  until  May  1,  2004.  additional 
Secretarial  action  may  be  necessary  to 
continue  sufficient  management 
measiues  to  reduce  overfishing  beyond 
July  27.  2003.  imtil  the  implementation 
of  Amendment  13  (May  1.  2004).  Any 
such  action  would  be  accomplished 
through  additional  rulemaking.  Should 
NMFS  determine  that  such  action  is 


unnecessary,  a  rule  may  need  to  be 
published  to  restore  certain  regulations 
that  existed  prior  to  publication  of  the 
August  1.  2002,  interim  rule. 

The  August  1,  2002  interim  final  rule 
was  determined  to  be  significant  for 
purposes  of  Executive  Order  12866. 

Authority:  Authority:  16  U.S.C.  1801  et 
seq. 

Dated:  January  16.  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fistiehes  Service. 

IFR  Doc.  03-1374  Filed  1-16-03;  4:05  pm) 
BILUNG  CODE  3510-22-S 

DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307-2307-01;  I.D. 
011303D] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Atka  Mackerel  in  the 
Bering  Sea  and  Aleutian  Islands 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Closiues  and  openings. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  with  gears 
other  than  jig  in  the  Eastern  Aleutian 
District  and  the  Bering  Sea  subarea  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the 
interim  2003  total  allowable  catch 
CMC)  of  Atka  mackerel  in  these  areas. 
NMFS  is  also  annoimcing  the  opening 
and  closing  dates  of  the  first  and  second 
directed  fisheries  within  the  harvest 
limit  area  (HLA)  in  Statistical  Areas 
(areas)  542  and  543.  These  actions  are 
necessary  to  prevent  exceeding  the  HLA 
limits  established  for  the  Central  (area 
542)  and  Western  (area  543)  Aleutian 
Districts  pursuant  to  the  interim  2003 
Atka  mackerel  TAG. 
DATES:  Prohibition  of  directed  fishing 
for  Atka  mackerel  with  gears  other  than 
jig  in  the  Eastern  Aleutian  District  and 
the  Bering  Sea  subarea:  Effective  1200 
hrs,  Alaska  local  time  (A.l.t.),  January 
22,  2003,  until  superseded  by  the  notice 
of  Final  2003  Harvest  Specifications  for 
Groundfish,  which  will  be  published  in 
the  Federal  Register.  The  first  directed  . 
fisheries  in  the  HLA  in  area  542  and 
area  543  are  open  effective  1200  hrs, 
A.l.t..  January  24.  2003.  The  first  HLA 


fishery  in  area  542  will  remain  open 
until  1200  hrs,  A.l.t.,  January  29,  2003. 
The  first  HLA  fishery  in  area  543  will 
remain  open  until  1200  hrs,  A.l.t., 
January  28,  2003.  The  second  directed 
fisheries  in  the  HLA  in  area  542  and 
area  543  open  effective  1200  hrs,  A.l.t., 
January  31,  2003.  The  second  HLA 
fishery  in  area  542  will  remain  open 
until  1200  hrs,  A.l.t.,  February  5,  2003. 
The  second  HLA  fishery  in  area  543  will 
remain  open  until  1200  hrs,  A.l.t., 
February  4,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  interim  TAC  for  other  gear  in  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  subarea  is  2,815  metric  tons  (mt)  as 
established  by  the  Interim  2003  Harvest 
Specifications  for  Groundfish  (67  FR 
78739,  December  26,  2002).  See 
§§B79.20(c)(2)(ii)  and  679.20(a)(8)(ii). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
-determined  that  the  interim  other  gear 
TAC  for  Atka  mackerel  in  the  Eastern 
Aleutian  District  and  the  Bering  Sea 
subarea  will  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  2,215  mt, 
and  is  setting  aside  the  remaining  600 
mt  as  bycatch  to  support  other 
anticipated  groundfish  fisheries.  In 
accordance  with  §  679.20(d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  soon  will  be 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Atka 
mackerel  in  the  Eastern  Aleutian 
District  and  the  Bering  Sea  subarea  of 
the  BSAI. 

In  accordance  with 
§  679.20(a)(8}(iii)(C),  the  Regional 
Administrator  is  opening  the  first 
directed  fisheries  for  Atka  mackerel 
within  the  HLA  in  areas  542  and  543  at 
48  hours  after  the  closure  of  the  area  541 
Atka  mackerel  directed  fishery.  The 
Regional  Administrator  has  established 
the  opening  date  for  the  second  HLA 
directed  fisheries  as  48  hours  after  the 
last  closure  of  the  first  HLA  fisheries  in 
either  542  or  543.  Consequently,  NMFS 


is  opening  and  closing  directed  fishing 
for  Atka  mackerel  in  the  HLA  of  areas 
542  and  543  in  accordance  with  the 
periods  listed  under  the  DATES  section 
of  this  notice. 

In  accordance  with  §679. 20(a)(8)(iii), 
vessels  using  trawl  gear  for  directed 
fishing  for  Atka  mackerel  have 
previously  registered  with  NMFS  to  fish 
in  the  HLA  fisheries  in  areas  542  and/ 
or  543.  NMFS  has  randomly  assigned 
each  vessel  to  the  directed  fishery  or 
fisheries  for  which  they  have  registered. 
NMFS  has  notified  each  vessel  owner  as 
to  which  fishery  each  vessel  has  been 
assigned  by  NMFS. 

In  accordance  with 
§  679.20(a)(8)(ii)(C)(2),  the  HLA  portion 
of  the  interim  TAC  in  areas  542  and  543 
are  7,382  mt  and  6,110  mt  respectively. 
Based  on  those  apportionments  and  the 
proportion  of  the  number  of  vessels  in 
each  fishery  compared  to  the  total 
number  of  vessels  participating  in  the 
HLA  directed  fishery  for  area  542  or 
543,  the  harvest  limit  for  each  HLA 
directed  fishery  in  areas  542  and  543  are 
as  follows:  For  the  first  directed  fishery 
in  area  542,  3,691  mt,  for  the  first 
directed  fishery  in  area  543,  3,055  mt, 
for  the  second  directed  fishery  in  area 
542,  3,691  mt,  for  the  second  directed 
fishery  in  area  543,  3,055  mt.  In 
accordance  with  §679.20(a)(8)(iii)(E), 
the  Regional  Administrator  has 
established  the  closure  dates  of  the  Atka 
mackerel  directed  fisheries  in  the  HLA 
for  areas  542  and  543  based  on  the 
amount  of  the  harvest  limit  and  the 
estimated  fishing  capacity  of  the  vessels 
assigned  to  the  respective  fisheries. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Atka  mackerel  in  the 
HLA  of  areas  542  and  543  in  accordance 
with  the  dates  and  times  listed  under 
the  DATES  section  of  this  notice.. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553{b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fisheries,  lead  to  exceeding  the 
interim  TACs,  and  therefore  reduce  the 
public's  ability  to  use  and  enjoy  the 
fishery  resource. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  January  15.  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  03-1376  Filed  1-16-03:  3:13  pml 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212306-2306-01;  I.D. 
011402B] 

Fisheries  of  the  Exciusive  Economic 
Zone  Off  Alaslta;  Pollock  in  Statistical 
Area  630  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
630  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  first  seasonal  allowance  of  the 
pollock  interim  total  allowable  catch 
(TAG)  for  Statistical  Area  630  of  the 
GOA. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  January  21,  2003,  until 
superseded  by  the  notice  of  Final  2003 
Harvest  Specifications  of  Groundfish  of 
the  GOA,  which  will  be  pubUshed  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  first  seasonal  allowance  of  the 
pollock  interim  TAC  in  Statistical  Area 
630  of  the  GOA  is  1,222  metric  tons  (mt) 
as  established  by  the  interim  2003 
harvest  specifications  for  groundfish  of 
the  GOA  (67  FR  78733,  December  26, 
2002). 

kt  accordance  With  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  first  seasonal 
allowance  of  the  pollock  interim  TAC  in 
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Statistical  Area  630  will  soon  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  622  mt.  and  is 
setting  aside  the  remaining  600  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(dMl)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  630  of  the  GOA. 

Maximum  retainable  amounts  may  be 
found  in  the  regulations  at  §  679.20(e) 
and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the 
interim  TAC,  and  therefore  reduce  the 
public's  ability  to  use  and  enjoy  the 
fishery  resource. 

The  Assistemt  Administrator  for 
Fisheries,  NOAA  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 

This  action  is  required  by  section 
679.20  and  is  exempt  ft'om  review  under 
Executive  Order  12866. 

Authority:  Authority:  16  U.S.C.  1801  et 
seq. 

Dated:  January  15,  2003. 
'  Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  03-1375  Filed  1-16-03;  3:13  pml 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307-2307-01;  i.D. 
011403C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiasica;  Atlca  Mackerel  Lottery 
in  Areas  542  and  543 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Notification. 

SUMMARY:  NMFS  is  notifying  registered 
vessels  of  their  assigiunents  for  the  A 
season  Atka  mackerel  fishery  in  harvest 
limit  area  (HLA)  542  and/or  543  of  the 
Aleutian  Islands  subarea  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area.(BSAI).  This  action  is  necessary  to 
allow  the  harvest  of  the  A  season  HLA 
limits  established  for  area  542  and  area 
543  pursuant  to  the  interim  2003 
harvest  specifications  for  groundfish. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  January  22,  2003,  until 
1200  hrs,  A.l.t.,  April  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 
In  accordance  with 
§679.20(a)(8)(iii)(A),  all  vessels  using 
trawl  gear  for  directed  fishing  for  Atka 
mackerel  in  the  HLA  are  required  to 
register  with  NMFS.  In  accordance  with 
§  679.20(a)(8)(iii)(A)(l),  all  vessels  using 
trawl  gear  for  directed  fishing  for  Atka 
mackerel  in  the  HLA  that  wish  to 
participate  in  the  A  season  HLA  fishery 
must  register  with  NMFS  by  4:30  pm, 
A.l.t.  on  the  first  working  day  following 
January  1.  Eight  vessels  have  registered 
with  NMFS  to  fish  in  the  A  season  HLA 
fisheries  in  areas  542  and/or  543.  In 
order  to  reduce  the  amount  of  daily 
catch  in  the  HLA  by  about  half  and  to 
disperse  the  fishery  over  time  and  in 
accordance  with  §679.20(a)(8)(iii)(B), 
the  Administrator,  Alaska  Region, 


NMFS,  has  randomly  assigned  each 
vessel  to  the  HLA  directed  fishery  for   ' 
Atka  mackerel  for  which  they  have 
registered  and  is  now  notifying  each 
vessel  of  its  assignment. 

Vessels  that  will  participate  in  the 
first  HLA  directed  fishery  in  area  542 
and/or  the  second  HLA  directed  fishery 
in  area  543  in  accordance  with 
§679.20(a)(8)(iii)  are  as  follows:  Federal 
Fishery  Permit  number  (FFP)  3423 
Alaska  Warrior,  FFP  2733  Seafi-eeze 
Alaska,  FFP  2134  Ocean  Peace,  and  FFP 
3819  Alaska  Spirit. 

Vessels  that  will  participate  in  the 
first  HLA  directed  fishery  in  area  543 
and/or  the  second  HLA  directed  fishery 
in  area  542  in  accordance  with 
§  679.20(a)(8)(iii)  are  as  follows:  FFP 
4093  Alaska  Victory,  FFP  2443  Alaska 
Juris,  FFP  3400  Alaska  Ranger,  and  FFP 
3835  Seafisher. 

Classification 

This  action  responds  to  the  best 
available  information.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
notify  each  vessel  of  its  assignment  to 
allow  the  harvest  of  the  A  season  HLA 
fisheries  in  area  542  and  area  543 
constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
piusuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B)  and  50  CFR 
679.20(a)(8)(iii),  as  such  procedures 
would  be  unnecessary  and  contrary  to 
the  public  interest..This  notice  merely 
advises  the  owners  of  these  vessels  of 
the  results  of  a  random  assignment 
required  by  regulation.  Similarly,  the 
need  to  implement  these  measm-es  in  a 
timely  fashion  and  to  notify  each  vessel 
of  their  assignment  to  allow  the  harvest 
of  the  A  season  HLA  limits  established 
for  area  542  and  area  543  constitutes 
good  cause  to  find  that  the  effective  date 
of  this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §§  679.20 
and  679.22  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  Authority:  16  U.S.C.  1801  et 
seq. 

Dated:  January  15,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  03-1379  Filed  1-21-03;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFRCE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2606 
RIN  3209-AA18 

Privacy  Act  Rules 

agency:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Government 
Ethics  is  issuing  a  proposed  rule  that 
would  establish  procedures  relating  to 
access,  maintenance,  disclosure,  and 
amendment  of  records  which  are  in 
OGE  systems  of  records  under  the 
Privacy  Act  of  1974,  and  that  would 
establish  rules  of  conduct  for  OGE 
personnel  who  have  responsibilities 
under  that  Act. 

DATES:  Public  comments  are  invited  and 
must  be  received  by  March  24,  2003. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Government  Ethics,  Suite 
500, 1201  New  York  Avenue,  NW., 
Washington,  DC  20005-3917,  Attention: 
Ms.  Newton.  Electronic  comments  may 
also  be  sent  to  OGE's  Internet  E-mail 
address  at  usoge@oge.gov  (such 
comments  should  include  the  caption 
"Proposed  Privacy  Act  Rules"). 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Newton,  Attorney-Advisor, 
Office  of  Government  Ethics,  telephone: 
202-208-8000,  extension  1137;  TDD: 
202-208-8025;  FAX:  202-208-8037. 
SUPPLEMENTARY  INFORMATION:  The 
Privacy  Act  of  1974,  at  5  U.S.C.  552a(f), 
requires  every  agency  that  maintains  a 
system  of  records  covered  by  the 
Privacy  Act  to  promulgate  regulations 
that:  (1)  Establish  procedures  whereby 
an  individual  can  be  notified  in 
response  to  his  request  if  any  system  of 
records  named  by  the  individual 
contains  a  record  pertaining  to  him;  (2) 
define  reasonable  times,  places,  and 
requirements  for  identifying  an 
individual  who  requests  his  record  or 
information  pertaining  to  him  before  the 
agency  shall  make  the  record  or 
information  available  to  the  individual; 
(3]  establish  procedures  for  the 


disclosure  to  the  data  subject  upon  his 
request  of  his  record  or  information 
pertaining  to  him,  including  special 
procediues  if  deemed  necessary,  for  the 
disclosure  to  the  data  subject  of  medical 
records,  including  psychological 
records,  pertaining  to  him;  (4)  establish 
procedures  for  reviewing  a  request  from 
the  data  subject  concerning  the 
amendment  of  any  record  or 
information  pertaining  to  the  data 
subject,  for  making  a  determination  on 
the  request,  for  an  appeal  within  the 
agency  of  an  initial  adverse  agency 
determination,  and  for  whatever 
additional  means  may  be  necessary  for 
each  data  subject  to  be  able  to  exercise 
fully  his  rights  imder  the  Privacy  Act; 
and  (5)  establish  fees  to  be  charged,  if 
any,  to  any  individual  for  making  copies 
of  his  record,  excluding  the  cost  of  the 
first  copy  of  the  record  provided  as  well 
as  the  cost  of  any  search  for  and  review 
of  the  record.  In  addition,  section 
552a(e)(9)  of  the  Privacy  Act  requires  an 
agency  to  establish  rules  of  conduct  for 
persons  involved  in  the  design, 
development,  operation,  or  maintenance 
of  any  system  of  records,  or  in 
maintaining  any  record,  and  instruct 
each  such  person  with  respect  to  such 
rules  and  the  requirements  of  the  Act, 
including  any  other  rules  and 
procedures  adopted  pursuant  to  the  Act 
and  the  penalties  for  noncompliance. 

The  Privacy  Act,  at  5  U.S.C. 
552a(e)(4),  also  requires  each  agency 
that  maintains  a  system  of  records  to 
publish  in  the  Federal  Register  upon 
establishment  or  revision  a  notice  of  the 
existence  and  character  of  the  system  of 
records.  In  a  separate  notice  published 
in  the  Federal  Register  today,  OGE  is 
proposing  to  revise  and  rename  two 
existing  Govemment-wide  systems  of 
records  under  the  Privacy  Act  covering 
Executive  Branch  Personnel  Public 
Financial  Disclosure  Reports  and  Other 
Name-Retrieved  Ethics  Program  Records 
(OGE/GOVT-1)  and  Executive  Branch 
Confidential  Financial  Disclosm-e 
Reports  (OGE/GOVT-2).  In  addition, 
OGE  is  issuing,  for  the  first  time,  five 
internal  systems  of  records  to  cover 
current  and  former  OGE  employees: 
Pay,  Leave  and  Travel  Records  (OGE/ 
INTERNAL-1).  Telephone  Call  Detail 
Records  (OGE/INTERNAL-2),  Grievance 
Records  (OGE/INTERNAL-3),  Computer 
Systems  Activity  and  Access  Records 
(OGE/INTERNAL^),  and  Employee 


Locator  and  Emergency  Notification 
Records  (OGE/INTERNAL-5). 

I.  General  Provisions 

As  proposed,  subpart  A  of  the  rule 
would  contain  general  provisions 
setting  forth  the  purpose  of  the 
regulation  (§  2606.101),  definitions  that 
apply  throughout  the  part  (§  2606.102), 
and  a  description  of  OGE's  executive 
branch  Govemmentwide  and  internal 
systems  of  records  (§2606.103).  As 
proposed,  subpart  A  of  the  rule  would 
also  specify  OGE  and  agency 
responsibilities  for  the  records  systems 
(§  2606.104),  and  would  establish 
procedures  whereby  an  individual  can 
be  notified  in  response  to  his  request  if 
any  OGE  system  of  records  named  by 
the  individual  contains  a  record 
pertaining  to  him  (§  2606.105). 

In  addition,  subpart  A  would  set  forth 
Privacy  Act  rules  of  conduct  and 
responsibilities  for  OGE  employees  who 
design,  develop,  operate,  or  maintain  a 
system  of  records  (§  2606.106).  These 
conduct  and  responsibilities  rules 
would  not  apply  to  employees  of  other 
agencies  concerned;  they  would  be 
subject  to  their  own  agency's  Privacy 
Act  conduct  and  responsibilities  rules. 
These  conduct  and  responsibilities  rules 
are  authorized  by  subsection  (e)(9)  of 
the  Privacy  Act,  and  therefore  are 
separate  from  the  Standards  of  Ethical 
Conduct  in  5  CFR  part  2635.  Various 
provisions  in  the  Standards  of  Ethical 
Conduct  (e.g.,  5  CFR  2635.703  regarding 
use  of  nonpublic  information)  would 
also  apply  to  an  employee's  conduct  as 
to  records  covered  by  the  Privacy  Act. 

Overall,  these  proposed  OGE  Privacy 
Act  rules  would  apply  both  to  records 
in  the  new  OGE  internal  systems  of 
records  as  maintained  by  OGE  itself,  as 
well  as  the  newly  updated  and  revised 
OGE  executive  branch  Govemmentwide 
systems  of  records  which  are 
maintained  both  by  OGE  and 
departments  and  agencies  throughout 
the  executive  branch.  With  respect  to 
those  other  departments  and  agencies, 
these  proposed  regulations  would  set 
forth  the  overall  procedures  for  the 
Govemmentwide  systems,  while 
.recognizing  that  most  agencies  have 
their  own  Privacy  Act  regulations 
specifying  appropriate  appeals  officials 
for  access  and  amendment  denials  as 
well  as  schedules  of  fees.  The  details  of 
these  agency  variations  are  set  forth  in 
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the  relevant  proposed  sections  of  the 
regulatory  text,  rather  than  here. 

II.  Access  to  Records  and  Accounting  of 
Disclosures 

Subpart  B  of  the  rule,  as  proposed, 
describes  the  access  process,  and  the 
accounting  of  disclosiues  process. 
Section  2606.201  would  detail  what  a 
requester  would  have  to  submit  to 
obtain  access  to  a  record  pertaining  to 
him  in  a  system  of  records.  Section 
2606.202  would  set  forth  the  procediues 
when  a  request  for  access  is  received. 
Section  2606.203  would  set  forth  the 
procedures  for  granting  access, 
including  the  forms  of  identification 
necessary  to  gain  access  to  requested 
records.  Section  2606.203  would  also 
state  how  a  record  in  a  system  of  records 
may  be  accessed  on  behalf  of  a  minor, 
by  a  legal  guardian,  when  the  requester 
is  accompanied  by  another  individual, 
or  when  the  request  is  for  certain 
medical  records.  Section  2606.204 
would  describe  the  procedure  for 
appealing  a  denial  of  an  initial  request 
for  access  to  a  record  or  a  no  record 
response.  Section  2606.205  would 
describe  what  should  be  included  in  the 
official  decision  on  an  appeal  from  an 
initial  denial  of  access.  Section 
2606.206  would  set  the  fees  that  may  be 
charged  by  the  Office  (or  another  agency 
not  having  its  own  Privacy  Act  fee 
schedule)  for  making  copies  of  a  record. 
Section  2606.207  would  describe  the 
,  accounting  of  disclosures  that  are  kept 
with  respect  to  OGE's  systems  of 
records. 

m.  Amendment  of  Records 

As  proposed,  subpart  C  of  the  rule 
explains  how  a  data  subject  may  seek  to 
amend  his  record.  Section  2606.301 
would  set  forth  the  procedures  for 
requesting  a  record  be  amended, 
including  the  information  that  must  be 
contained  in  the  request,  and  would 
state  that  the  requester  has  the  biu-den 
of  proof  to  justify  an  amendment 
request.  Section  2606.302  would  set 
forth  the  procedures  to  be  followed 
when  an  amendment  request  is 
received. 

If  a  request  to  amend  a  record  is 
denied,  die  requester  would  be  able  to 
appeal  the  denial  by  following  the 
procedures  that  would  be  set  forth  in 
§  2606.303.  Section  2606.304  would  set 
forth  the  procedures  for  responding  to 
an  appeal  from  an  initial  denial  of  a 
request  to  amend  a  record.  Section 
2606.304  also  would  set  forth  the 
information  that  should  be  included  in 
the  ofBcial  appeal  determination. 
Finally,  §  2606.304(d)  would  provide 
procedures  for  a  data  subject  to  file  a 
concise  statement  setting  forth  the 


reasons  for  his  disagreement  with  the 
refusal  to  amend  his  records. 


of  the  Office  of  Management  and 
Budget. 


rv.  Matters  of  Regulatory  Procedure  Congressional  Review  Act 


Administrative  Procedure  Act 

This  proposed  rulemaking  is  in 
compliance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  and  allows 
for  a  60-day  comment  period.  Interested 
persons  are  invited  to  subinit  written 
comments  to  the  Office  of  Government 
Ethics  on  this  proposed  regulation,  to  be 
received  on  or  before  March  24,  2003. 
The  Office  of  Government  Ethics  will 
review  all  comments  received  and 
consider  making  any  modifications  to 
this  proposed  rule  that  appear 
warranted  in  issuing  its  final  rule. 

Executive  Order  12866 

In  promulgating  this  proposed  rule, 
the  Office  of  Government  Ethics  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  proposed 
rule  has  also  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Executive  Order. 

Executive  Order  12988 

As  Director  of  the  Office  of 
Government  Ethics,  I  have  reviewed  this 
proposed  rule  in  light  of  section  3  of 
Executive  Order  12988,  Civil  Justice 
Reform,  and  certify  that  it  meets  the 
applicable  standards  provided  therein. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  because  it  will  primarily  affect 
current  and  former  executive  branch 
Federal  employees. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
chapter  25,  subpart  II),  the  proposed 
rule  would  not  significantly  or  uniquely 
affect  small  governments  and  would  not 
result  in  increased  expenditures  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  (as  adjusted  for 
inflation)  in  any  one  year. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply  to  this 
proposed  rule  because  it  does  not 
contain  information  collection 
requirements  that  require  the  approval 


The  Office  of  Government  Ethics  has 
determined  that  this  proposed 
rulemaking  involves  a  nonmajor  rule 
under  the  Congressional  Review  Act  (5 
U.S.C.  chapter  8)  and  will,  before  the 
future  final  rule  takes  effect,  submit  a 
report  thereon  to  the  U.S.  Senate,  House 
of  Representatives  and  General 
Accounting  Office  in  accordance  with 
that  law. 

List  of  Subjects  in  5  CFR  Part  2606 

Administrative  practice  and 
procedure,  Archives  and  records. 
Conflict  of  interests.  Government 
employees.  Privacy  Act. 

Approved:  January  10,  2003. 
Amy  L.  Comstock, 
Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  proposing  to 
amend  subchapter  A  of  chapter  XVI  of 
title  5  of  the  Code  of  Federal 
Regulations  by  adding  part  2606  to  read 
as  follows: 

PART  2606— PRIVACY  ACT  RULES 

Subpart  A — General  Provisions 

Sec. 

2606.101  Purpose. 

2606.102  Definitions. 

2606.103  Systems  of  records. 

2606.104  OGE  and  agency  responsibilities. 

2606.105  Rules  for  individuals  seeking  to 
ascertain  if  they  are  the  subject  of  a 
record. 

2606.106  OGE  employee  Privacy  Act  rules 
of  conduct  and  responsibilities. 

Subpart  B — Access  to  Records  and 
Accounting  of  Disclosures 

2606.201  Requests  for  access. 

2606.202  OGE  or  other  agency  action  on 
requests. 

2606.203  Granting  access. 

2606.204  Request  for  review  of  an  initial 
denial  of  access. 

2606.205  Response  to  a  request  for  review 
of  an  initial  denial  of  access. 

2606.206  Fees. 

2606.207  Accounting  of  disclosures. 

Subpart  C — Amendment  of  Records 

2606.301  Requests  to  amend  records. 

2606.302  OGE  or  other  agency  action  on 
requests. 

2606.303  Request  for  review  of  an  initial 
refusal  to  amend  a  record. 

2606.304  Response  to  a  request  for  review 
of  a  refusal  to  amend;  disagreement 
statements. 


Authority:  5  U.S.C.  552a,  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978). 


Subpart  A — General  Provisions 

§2606.101    Purpose. 

This  part  sets  forth  the  regulations  of 
the  Office  of  Government  Ethics  (OGE) 
implementing  the  Privacy  Act  of  1974, 
as  amended  (5  U.S.C.  552a).  It  governs 
access,  maintenance,  disclosm-e,  and 
amendment  of  records  contained  in 
(bGE's  executive  branch 
Govemmentwide  and  internal  systems 
of  records,  and  establishes  rules  of 
conduct  for  OGE  employees  who  have 
responsibilities  under  the  Act. 

§2606.102    Definitions. 

For  the  purpose  of  this  part,  the  terms 
listed  below  are  defined  as  follows: 

Access  means  providing  a  copy  of  a 
record  to,  or  allowing  review  of  the 
original  record  by,  the  data  subject  or 
the  requester's  authorized 
representative,  parent  or  legal  guardian; 

Act  means  the  Privacy  Act  of  1974,  as 
amended,  5  U.S.C.  552a; 

Amendment  means  the  correction, 
addition,  deletion,  or  destruction  of  a 
record  or  specific  portions  of  a  record; 

Data  subject  means  the  individual  to 
whom  the  information  pertains  and  by 
whose  ncune  or  other  individual 
identifier  the  information  is  maintained 
or  retrieved; 

He,  his,  and  him  include  she,  hers  and 
her. 

Office  or  OGE  means  the  U.S.  Office 
of  Government  Ethics; 

System  manager  means  the  Office  or 
other  agency  official  who  has  the 
authority  to  decide  Privacy  Act  matters 
relative  to  a  system  of  records; 

System  of  records  means  a  group  of 
any  records  containing  personal 
information  controlled  and  managed  by 
OGE  from  which  information  is 
retrieved  by  the  name  of  an  individual 
or  by  some  personal  identifier  assigned 
to  that  individual; 

Working  day  as  used  in  calculating 
the  date  when  a  response  is  due  means 
calendar  days,  excepting  Saturdays, 
Sundays,  and  legal  public  holidays. 

§  2606.103    Systems  of  records. 

(a)  Govemmentwide  systems  of 
records.  The  Office  of  Government 
Ethics  maintains  two  executive  branch 
Govemmentwide  systems  of  records:  the 
OGE/GOVT-1  system  of  records, 
comprised  of  Executive  Branch 
Personnel  Public  Financial  Disclosure 
Reports  and  Other  Name-Retrieved 
Ethics  Program  Records;  and  the  OGE/ 
GOVT-2  system  of  records,  comprised 
of  Executive  Branch  Confidential 
Fineincial  Disclosure  Reports.  These 
Govemmentwide  systems  of  records  are 
maintained  by  OGE,  and  through  Office 
delegations  of  authority,  by  Federal 


executive  branch  departments  and 
agencies  with  regard  to  their  own 
employees,  applicants  for  employment, 
individuals  nominated  to  a  position 
requiring  Senate  confirmation, 
candidates  for  a  position,  and  former 
employees. 

(b)  OGE  Internal  systems  of  records. 
The  Office  of  Govemment  Ethics 
internal  systems  of  records  are  under 
OGE's  physical  custody  and  control  and 
are  established  and  maintained  by  the 
Office  on  current  and  former  OGE 
employees  regarding  matters  relating  to 
the  internal  management  of  the  Office. 
These  systems  of  records  consist  of  the 
OGE/INTERNAL-1  system,  comprised 
of  Pay,  Leave  and  Travel  Records;  the 
OGE/INTERNAL-2  system,  comprised 
of  Telephone  Call  Detail  Records;  the 
OGE/INTERNAL-3  system,  comprised 
of  Grievance  Records;  the  OGE/ 
INTERNAL— 4  system,  comprised  of 
Computer  Systems  Activity  and  Access 
Records;  and  the  OGE/INTERNAL-5 
system,  comprised  of  Employee  Locator 
and  Emergency  Notification  Records. 

§  2606.1 04    OGE  and  agency 
responsibilities. 

(a)  The  procedures  in  this  part  apply 
to: 

(1)  All  initial  Privacy  Act  access  and 
amendment  requests  regarding  records 
contained  in  an  OGE  system  of  records. 

(2)  Administrative  appeals  from  an 
Office  or  agency  denial  of  an  initial 
request  for  access  to,  or  to  amend, 
records  contained  in  an  OGE  system  of 
records. 

(b)  For  records  contained  in  an  OGE 
Govemmentwide  system  of  records, 
each  agency  is  responsible  {unless 
specifically  excepted  by  the  Office)  for 
responding  to  initial  requests  for  access 
or  amendment  of  records  in  its  custody 
and  administrative  appeals  of  denials 
thereof. 

(c)  For  records  and  material  of  another 
agency  that  are  in  the  custody  of  OGE, 
but  not  under  its  control  or  ownership, 
OGE  may  refer  a  request  for  the  records 
to  that  other  agency,  consult  with  the 
other  agency  prior  to  responding,  or 
notify  the  requester  that  the  other 
agency  is  the  proper  agency  to  contact. 

§2606.105    Rules  for  individuals  seeking  to 
ascertain  if  they  are  the  subject  of  a  record. 

An  individual  seeking  to  ascertain  if 
any  OGE  system  of  records  contains  a 
record  pertaining  to  him  must  follow 
the  access  procedures  set  forth  at 
§  2606.201(a)  and  (b). 

§  2606.106    OGE  employee  Privacy  Act 
rules  of  conduct  and  responsibilities. 

Each  OGE  employee  involved  in  the 
design,  development,  operation,  or 
maintenance  of  any  system  of  records. 


or  in  maintaining  any  record  covered  by 
the  Privacy  Act,  shall  comply  with  the 
pertinent  provisions  of  the  Act  relating 
to  the  treatment  of  such  information. 
Particular  attention  is  directed  to  the 
following  provisions  of  the  Privacy  Act: 

(a)  5  U.S.C.  552a(e)(7)— The 
requirement  to  maintain  in  a  system  of 
records  no  record  describing  how  any 
individual  exercises  rights  guaranteed 
by  the  First  Amendment  of  the 
Constitution  of  the  United  States  unless 
expressly  authorized  by  statute  or  by  the 
individual  about  whom  the  record  is 
maintained  or  unless  pertinent  to  and 
within  the  scope  of  an  authorized  law 
enforcement  activity. 

(b)  5  U.S.C.  552a(b)— The  requirement 
that  no  agency  shall  disclose  any  record 
which  is  contained  in  a  system  of 
records  by  any  means  of  communicatign 
to  any  person  or  to  another  agency, 
except  pursuant  to  a  written  request  by. 
or  with  the  prior  written  consent  of,  the 
individual  to  whom  the  record  pertains.  • 
except  under  certain  limited  conditions 
specified  in  subsections  {b)(l)  through 
(b)(12)  of  the  Privacy  Act. 

(c)  5  U.S.C.  552a(e)(l)— The 
requirement  for  an  agency  to  maintain 
in  its  systems  of  records  only  such 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  by  Executive 
order. 

(d)  5  U.S.C.  552a{e)(2)— The 
requirement  to  collect  information  to 
the  greatest  extent  practicable  directly 
from  the  subject  individual«when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  under 
Federal  programs. 

(e)  5  U.S.C.  552a{e)(3)— The 
requirement  to  inform  each  individual 
asked  to  supply  information  to  be 
maintained  in  a  system  of  records  the 
authority  which  authorizes  the 
solicitation  of  the  information  and 
vvrhether  disclosure  of  such  information 
is  mandatory  or  voluntary;  the  principal 
purpose  or  purposes  for  which  the 
information  is  intended  to  be  used;  the 
routine  uses  which  may  be  made  of  the 
information;  and  the  effects  on  the 
individual,  if  any,  of  not  providing  all 
or  Einy  part  of  the  requested  information. 

(f)  5  U.S.C.  552a(b)  and  (e)(10)— The 
requirement  to  comply  with  established 
safeguards  and  procedures  to  ensure  the 
security  and  confidentiality  of  records 
and  to  protect  personal  data  from  any 
anticipated  threats  or  hazards  to  their  ■ 
security  or  integrity  which  could  result 
in  substantial  harm,  embarrassment, 
inconvenience,  or  unfairness  to  an 
individual  on  whom  information  is 
maintained  in  a  system  of  records. 
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(g)  5  U.S.C.  552a(c)(l),  (c)(2)  and 
(c)(3) — The  requirement  to  maintain  an 
accounting  of  specified  disclosures  of 
personal  information  from  systems  of 
records  in  accordance  with  established 
Office  procedures. 

(h)  5  U.S.C.  552a{e)(5)  and  (e)(6)— The 
requirements  to  maintain  all  records  in 
a  system  of  records  which  are  used  by 
the  agency  in  making  any  determination 
about  an  individual  with  such  accuracy, 
relevance,  timeliness,  and  completeness 
as  is  reasonably  necessary  to  assure 
fairness  to  the  individual  in  the 
determination;  and  to  make  reasonable 
efforts  to  assure  that  such  records  are 
accurate,  complete,  timely,  and  relevant 
for  agency  purposes,  prior  to 
disseminating  any  record  about  an 
individual  to  any  person  other  than  an 
agency  (unless  the  dissemination  is 
required  by  the  Freedom  of  Information 
Act,  5  U.S.C.  552). 

(i)  5  U.S.C.  552a(d)(l),  (d)(2)  and 
(d)(3) — The  requirement  to  permit 
individuals  to  have  access  to  records 
pertaining  to  themselves  in  accordance 
with  established  Office  procedures  and 
to  have  an  opportunity  to  request  that 
such  records  be  amended. 

(j)  5  U.S.C.  552a(c)(4)  and  (d)(4)— The 
requirement  to  inform  any  person  or 
other  agency  about  any  correction  or 
notation  of  dispute  made  by  the  agency 
in  accordance  with  subsection  (d)  of  the 
Act  of  any  record  that  has  been 
disclosed  to  the  person  or  agency  if  an 
accounting  of  the  disclosure  was  made; 
and,  in  emy  disclosure  of  information 
about  which  an  individual  has  filed  a 
statement  of  disagreement,  to  note 
clearly  any  portion  of  the  record  which 
is  disputed  and  to  provide  copies  of  the 
statement  (and  if  the  agency  deems  it 
appropriate,  copies  of  a  concise 
statement  of  the  reasons  of  the  agency 
for  not  making  the  amendments 
requested)  to  persons  or  other  agencies 
to  whom  the  disputed  record  has  been 
disclosed. 

(k)  5  U.S.C.  552a(n)— The  requirement 
for  an  agency  not  to  sell  or  rent  an 
individual's  name  or  address,  unless 
such  action  is  specifically  authorized  by 
law. 

(1)  5  U.S.C.  552a(i)— The  criminal 
penalties  to  which  an  employee  may  be 
subject  for  failing  to  comply  with 
certain  provisions  of  the  Privacy  Act. 

Subpart  B — Access  to  Records  and 
Accounting  of  Disclosures 

§  2606.201     Requests  for  access. 

(a)  Records  in  an  OGE 
Govemmentwide  system  of  records.  An 
individual  requesting  access  to  records 
pertaining  to  him  in  an  OGE 
Governmentwide  system  of  records 


should  submit  a  written  request,  which 
includes  the  words  "Privacy  Act 
Request"  on  both  the  envelope  and  at 
the  top  of  the  request  letter,  to  the 
appropriate  system  manager  as  follows: 

(1)  Records  filed  directly  with  OGE  by 
non-OGE  employees:  The  Deputy 
Director,  Office  of  Agency  Programs, 
Office  of  Government  Ethics,  Suite  500, 
1201  New  York  Avenue,  NW., 
Washington,  DC  20005-3917; 

(2)  Records  filed  with  a  Designated 
Agency  Ethics  Official  (DAEO)  or  the 
head  of  a  department  or  agency:  The 
DAEO  at  the  department  or  agency 
concerned;  or 

(3)  Records  filed  with  the  Federal 
Election  Commission  by  candidates  for 
President  or  Vice  President:  The  General 
Counsel,  Office  of  General  Counsel, 
Federal  Election  Commission,  999  E 
Street,  NW.,  Washington,  DC  20463. 

(b)  Records  in  an  OGE  Internal 
System  of  Records.  An  individual 
requesting  access  to  records  pertaining 
to  him  in  an  OGE  internal  system  of 
records  should  submit  a  written  request, 
which  includes  the  words  "Privacy  Act 
Request"  on  both  the  envelope  and  at 
the  top  of  the  request  letter,  to  the 
Deputy  Director,  Office  of 
Administration  and  Information 
Management,  Office  of  Govenmient 
Ethics,  Suite  500,  1201  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
3917. 

(c)  Content  of  request.  (1)  A  request 
should  contain  a  specific  reference  to 
the  OGE  system  of  records  from  which 
access  to  the  records  is  sought.  Notices 
of  OGE  systems  of  records  subject  to  the 
Privacy  Act  are  published  in  the  Federal 
Register,  and  copies  of  the  notices  are 
available  on  OGE's  Web  site  at  http:// 
www.usoge.gov,  or  upon  request  from 
OGE's  Office  of  General  Counsel  and 
Legal  Policy.  A  bieimial  compilation  of 
such  notices  also  is  made  available 
online  and  published  by  the  Office  of 
Federal  Register  at  the  GPO  Access  Web 
site  (http://www.access.gpo.gov/ 
sudocs/aces/PrivacyAct.shtml)  in 
accordance  with  5  U.S.C.  552a(f)  of  the 
Act. 

(2)  If  the  written  inquiry  does  not 
refer  to  a  specific  system  of  records,  it 
should  include  other  information  that 
will  assist  in  the  identification  of  the 
records  for  which  access  is  being 
requested.  Such  information  may 
include,  for  example,  the  individual's 
full  name  (including  her  maiden  name, 
if  pertinent),  dates  of  employment, 
social  security  number  (if  any  records  in 
the  system  include  this  identifier), 
current  or  last  place  and  date  of  Federal 
employment.  If  the  request  for  access 
follows  a  prior  request  to  determine  if 
an  individual  is  the  subject  of  a  record. 


the  same  identifying  information  need 
not  be  included  in  the  request  for  access 
if  a  reference  is  made  to  that  prior 
correspondence,  or  a  copy  of  the 
response  to  that  request  is  attached. 

(3)  The  request  should  state  whether 
the  requester  wants  a  copy  of  the  record, 
or  wants  to  examine  the  record  in 
person. 

§  2606.202  OGE  or  other  agency  action  on 
requests. 

A  response  to  a  request  for  access 
should  include  the  following: 

(a)  A  statement  that  there  is  a  record 
or  records  as  requested  or  a  statement 
that  there  is  not  a  record  in  the  system 
of  records; 

(b)  The  method  of  access  (if  a  copy  of 
all  the  records  requested  is  not  provided 
with  the  response); 

(c)  The  amoimt  of  any  fees  to  be 
charged  for  copies  of  records  under 

§  2606.206  of  this  part  or  other  agencies' 
Privacy  Act  regulations  as  referenced  in 
that  section; 

(d)  The  name,  title,  and  telephone 
number  of  the  official  having 
operational  control  over  the  record;  and 

(e)  If  the  request  is  denied  in  whole 
or  in  part,  or  no  record  is  found  in  the 
system,  a  statement  of  the  reasons  for 
the  denial,  or  a  statement  that  no  record 
has  been  found,  and  notice  of  the 
procedures  for  appealing  the  denial  or 
no  record  finding. 

§  2606.203    Granting  access.  . 

(a)  The  methods  for  allowing  access  to 
records,  when  such  access  has  been 
granted  by  OGE  or  the  other  agency 
concerned  are: 

(1)  Examination  in  person  in  a 
designated  office  during  the  hours 
specified  by  OGE  or  the  other  agency; 

(2)  Providing  photocopies  of  tne 
records;  or 

(3)  Transfer  of  records  at  the  option  of 
OGE  or  the  other  agency  to  another 
more  convenient  Federal  facility. 

(b)  When  a  requester  has  not 
indicated  whether  he  wants  a  copy  of 
the  record,  or  wants  to  examine  the 
record  in  person,  the  appropriate  system 
manager  may  choose  the  means  of 
granting  access.  However,  the  means 
chosen  should  not  unduly  impede  the 
data  subject's  right  of  access.  A  data 
subject  may  elect  to  receive  a  copy  of 
the  records  after  having  examined  them. 

(c)  Generally,  OGE  or  the  other  agency 
concerned  will  not  furnish  certified 
copies  of  records.  When  copies  are  to  be 
furnished,  they  may  be  provided  as 
determined  by  OGE  or  the  other  agency 
and  may  require  payment  of  any  fee 
levied  in  accordance  with  an 
established  fee  schedule. 

(d)  When  the  data  subject  seeks  to 
obtain  original  documentation,  the 
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Office  and  the  other  agencies  concerned 
reserve  the  right  to  limit  the  request  to 
copies  of  the  original  records.  (Original 
records  should  be  made  available  for 
review  only  in  the  presence  of  the 
appropriate  system  manager  or  his 
designee. 

Note  to  paragraph  (d)  of  §2606.203: 

Section  2071(a)  of  title  18  of  the  United 
States  Code  makes  it  a  crime  to  conceal, 
remove,  mutilate,  obliterate,  or  destroy  any 
record  filed  in  a  public  office,  or  to  attempt 
to  do  so. 

(e)  Identification  requirements — (1) 
Access  granted  in  person — (i)  Current  or 
former  employees.  Current  or  former 
employees  requesting  access  to  records 
pertaining  to  them  in  a  system  of 
records  may,  in  addition  to  the  other 
requirements  of  this  section,  and  at  the 
sole  discretion  of  the  official  having 
operational  control  over  the  record, 
have  their  identity  verified  by  visual 
observation.  If  the  current  or  former 
employee  cannot  be  so  identified  by  the 
official  having  operational  control  over 
the  records,  adequate  identification 
documentation  will  be  required,  e.g.,  an 
employee  identification  card,  driver's 
license,  passport,  or  other  officially 
issued  document  with  a  picture  of  the 
person  requesting  access. 

(ii)  Other  than  current  or  former 
employees.  Individuals  other  than 
current  or  former  employees  requesting 
access  to  records  pertaining  to  them  in 
a  system  of  records  must  produce 
adequate  identification  documentation 
prior  to  being  granted  access.  The  extent 
of  the  identification  documentation 
required  will  depend  on  the  type  of 
records  to  be  accessed.  In  most  cases, 
identification  verification  will  be 
accomplished  by  the  presentation  of  two 
forms  of  identification  with  a  picture  of 
the  person  requesting  access  (such  as  a 
driver's  license  and  passport).  Any 
additional  requirements  are  specified  in 
the  system  notices  published  pursuant 
to  subsection  (e)(4)  of  the  Act. 

(2)  Access  granted  by  mail.  For 
records  to  be  accessed  by  mail,  the 
appropriate  system  manager  shall,  to  the 
extent  possible,  establish  identity  by  a 
comparison  of  signatures  in  situations 
where  the  data  in  the  record  is  not  so 
sensitive  that  unauthorized  access  could 
cause  harm  or  embarrassment  to  the 
individual  to  whom  they  pertain.  No 
identification  documentation  will  be 
required  for  the  disclosure  to  the  data 
subject  of  information  required  to  be 
made  available  to  the  public  by  5  U.S.C. 
552,  the  Freedom  of  Information  Act. 
When,  in  the  opinion  of  the  system 
manager,  the  granting  of  access  through 
the  mail  could  reasonably  be  expected 
to  result  in  harm  or  embarrassment  if 


disclosed  to  a  person  other  than  the 
individual  to  whom  the  record  pertains, 
a  notarized  statement  of  identity  or 
some  similar  assurance  of  identity  may 
be  required. 

(3)  Unavailability  of  identification 
documentation.  If  an  individual  is 
imable  to  produce  adequate 
identification  documentation,  the 
individual  will  be  required  to  sign  a 
statement  asserting  identity  and 
acknowledging  that  knowingly  or 
willfully  seeking  or  obtaining  access  to 
records  about  another  person  under 
false  pretenses  may  result  in  a  criminal 
fine  of  up  to  $5,000  under  subsection 
(i)(3)  of  the  Act.  In  addition,  depending 
upon  the  sensitivity  of  the  records 
sought  to  be  accessed,  the  appropriate 
system  manager  or  official  having 
operational  control  over  the  records  may 
require  such  further  reasonable 
assiuances  as  may  be  considered 
appropriate,  e.g.,  statements  of  other 
individuals  who  can  attest  to  the 
identity  of  the  data  subject.  No 
verification  of  identity  will  be  required 
of  data  subjects  seeking  access  to 
records  which  are- otherwise  available  to 
any  person  imder  5  U.S.C.  552. 

(4)  Inadequate  identification.  If  the 
official  having  operational  control  over 
the  records  in  a  system  of  records 
determines  that  an  individual  seeking 
access  has  not  provided  sufficient 
identification  documentation  to  permit 
access,  the  official  shall  consult  with  the 
appropriate  system  manager  prior  to 
denying  the  individual  access. 
Whenever  the  system  manager 
determines,  in  accordance  with  the 
procedures  herein,  that  access  will  not 
be  granted,  the  response  will  also 
include  a  statement  of  the  procedures  to 
obtain  a  review  of  the  decision  to  deny 
access  in  accordance  with  §  2606.205. 

(f)  Access  by  the  parent  of  a  minor,  or 
legal  guardian.  A  parent  of  a  minor, 
upon  presenting  suitable  personal 
identification  as  otherwise  provided 
imder  this  section,  may  access  on  behalf 
of  the  minor  any  record  pertaining  to 
the  minor  in  a  system  of  records.  A  legal 
guardian,  upon  presentation  of 
documentation  establishing 
guardianship  and  suitable  personal 
identification  as  otherwise  provided 
imder  this  section,  may  similarly  act  on 
behalf  of  a  data  subject  declared  to  be 
incompetent  due  to  physical  or  mental 
incapacity  or  age  by  a  court  of 
competent  jurisdiction.  Minors  are  not 
precluded  from  exercising  on  their  own 
behalf  rights  given  to  them  by  the 
Privacy  Act. 

(g)  Accompanying  individual.  A  data 
subject  requesting  access  to  his  records 
in  a  system  of  records  may  be 
accompanied  by  another  individual  of 


the  data  subject's  choice  during  the 
course  of  the  examination  of  the  record. 
The  official  having  operational  control 
of  the  record  may  require  the  data 
subject  making  the  request  to  submit  a 
signed  statement  authorizing  the 
accompanying  individual's  access  to  the 
record. 

(h)  Access  to  medical  records.  When 
a  request  for  access  involves  medical  or 
psychological  records  that  the 
appropriate  system  manager  believes 
requires  special  handling,  the  data 
subject  should  be  advised  that  the 
material  will  be  provided  only  to  a 
physician  designated  by  the  data 
subject.  Upon  receipt  of  the  designation 
and  upon  verification  of  the  physician's 
identity  as  otherwise  provided  under 
this  section,  the  records  will  be  made 
available  to  the  physician,  who  will 
disclose  those  records  to  the  data 
subject. 

(i)  Exclusion.  Nothing  in  th^se 
regulations  permits  a  data  subject's 
access  to  any  information  compiled  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding  (see  subsection  (d)(5)  of 
the  Act). 

(j)  Maximum  access.  This  regulation 
is  not  intended  to  preclude  access  by  a 
data  subject  to  records  that  are  available 
to  that  individual  under  other  processes, 
such  as  the  Freedom  of  Information  Act 
(5  U.S.C.  552)  or  the  rules  of  civil  or 
criminal  procedure,  provided  that  the 
appropriate  procedures  for  requesting 
access  thereunder  are  followed. 

§  2606.204    Request  for  review  of  an  initial 
denial  of  access. 

(a)(1)  A  (Jata  subject  may  submit  a 
written  appeal  of  the  decision  by  OGE 
or  the  other  agency  to  deny  an  initial 
request  for  access  to  records  or  a  no 
record  response. 

(i)  For  records  filed  directly  with 
OGE,  the  appeal  must  be  submitted  to 
the  Director,  Office  of  Government 
Ethics,  Suite  500,  1201  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
3917. 

(ii)  For  records  in  OGE's  executive 
branch  Govemmentwide  systems  of 
records  that  are  filed  directly  with  an 
agency  (including  the  Federal  Election 
Commission)  other  than  OGE,  the 
appeal  must  be  submitted  to  the  Privacy 
Act  access  appeals  official  as  specified 
in  the  agency's  own  Privacy  Act 
regulations  or  the  respective  head  of  the 
agency  concerned  if  it  does  not  have  any 
Privacy  Act  regulations. 

(2)  The  words  "Privacy  Act  Appeal" 
should  be  included  on  the  envelope  and 
at  the  top  of  the  letter  of  appeal. 

(b)  The  appeal  should  contain  a  brief 
dtescription  of  the  records  involved  or 
copies  of  the  correspondence  from  OGE 


2928 


Federal  Register /Vol.  68,  No.  14  /  Wednesday,  January  22,  2003  /  Proposed  Rules 


or  the  agency  in  which  the  initial 
request  for  access  was  denied.  The 
appeal  should  attempt  to  rehite  the 
reasons  given  by  OGE  or  the  other 
agency  concerned  in  its  decision  to 
deny  the  initial  request  for  access  or  the 
no  record  finding. 

§  2606.205    Response  to  a  request  for 
review  of  an  initial  denial  of  access. 

(a)  If  the  OGE  Director  or  agency 
reviewing  official  determines  that  access 
to  the  records  should  be  granted,  the 
response  will  state  how  access  will  be 
provided  if  the  records  are  not  included 
with  the  response. 

(b)  Any  decision  that  either  partially 
or  fully  affirms  the  initial  decision  to 
deny  access  shall  inform  the  requester 
of  the  right  to  seek  judicial  review  of  the 
decision  in  accordance  with  5  U.S.C. 
552a(g]  of  the  Privacy  Act. 

§2606.206    Fees. 

(a)  Fees  for  records  filed  with  OGE — 
(1 )  Services  for  which  fees  will  not  be 
charged: 

(ij  The  search  and  review  time 
expended  by  OGE  to  produce  a  record; 

(ii)  The  first  copy  of  the  records 
provided;  or 

(iii)  The  Office  of  Government  Ethics 
making  the  records  available  to  be 
personally  reviewed  by  the  data  subject. 

(2)  Additional  copies  of  records. 
When  additional  copies  of  records  are 
requested,  an  individual  may  be  charged 
$.15  per  page. 

(i)  Notice  of  anticipated  fees  in  excess 
of  $25.00.  If  the  charge  for  these 
additional  copies  amounts  to  more  than 
$25.00,  the  requester  will  be  notified 
and  payment  of  fees  may  be  required 
before  the  additional  copies  are 
provide,  unless  the  requester  has 
indicated  in  advance  his  willingness  to 
pay  fees  as  high  as  those  anticipated.  ' 

(ii)  Advance  payments.  An  advance 
payment  before  additional  copies  of  the 
records  are  made  will  be  required  if: 

(A)  The  Office  estimates  or 
determines  that  the  total  fee  to  be 
assessed  under  this  section  is  likely  to 
exceed  $250.00.  When  a  determination 
is  made  that  the  allowable  charges  are 
likely  to  exceed  $250.00,  the  requester 
will  be  notified  of  the  likely  cost  and 
will  be  required  to  provide  satisfactory 
assurance  of  full  payment  where  the 
requester  has  a  history  of  prompt 
payment  of  Privacy  Act  fees,  or  will  be 
required  to  submit  an  advance  payment 
of  an  amount  up  to  the  full- estimated 
charges  in  the  case  of  requesters  with  no 
history  of  payment;  or 

(B)  The  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  (i.e.,  within  30  days  of  the  date 
of  the  billing).  In  such  cases,  the 


requester  may  be  required  to  pay  the  full 
amount  owed  plus  any  applicable 
interest  as  provided  by  paragraph 
(a)(2)(iii)  of  this  section,  and  to  make  an 
advance  payment  of  the  full  amount  of 
the  estimated  fee  before  the  Office 
begins  to  process  a  new  request. 

(iii)  Interest  charges.  Interest  charges 
on  an  unpaid  bill  may  be  assessed 
starting  on  the  31st  day  following  the 
day  on  which  the  billing  was  sent. 
Interest  shall  be  at  the  rate  prescribed  in 
31  U.S.C.  3717  and  shall  accrue  from 
the  date  of  billing.  To  collect  unpaid 
bills,  the  Office  will  follow  the 
provisions  of  the  Debt  Collection  Act  of 
1982,  as  amended  (96  Stat.  1749  et  seq.) 
and  the  Debt  Collection  Improvement 
Act  of  1996  (110  Stat.  1321-358  et  seq.), 
including  the  use  of  consumer  reporting 
agencies,  collection  agencies,  and  offset. 

(iv)  Remittance.  Remittance  should  be 
made  by  either  a  personal  check,  bank 
draft  or  a  money  order  that  is  payable 
to  the  Department  of  the  Treasury  of  the 
United  States. 

(b)  Fees  for  records  filed  with  agencies 
other  than  OGE.  An  agency  shall  apply 
its  own  Privacy  Act  fee  schedule  for 
records  in  OGE's  executive  branch 
Govemmentwide  systems  that  are  filed 
directly  with  the  agency.  An  agency  that 
does  not  have  a  Privacy  Act  fee 
schedule  may  apply  the  fee  schedule  in 
this  section. 

§  2606.207    Accounting  of  disclosures. 

(a)  The  Office  of  Government  Ethics 
or  the  other  agency  concerned  will 
maintain  an  accounting  of  disclosures  in 
cases  where  records  about  the  data 
subject  are  disclosed  from  OGE's  system 
of  records  except — 

(1)  When  the  disclosure  is  made 
pursuant  to  the  Freedom  of  Information 
Act,  as  amended  (5  U.S.C.  552);  or 

(2)  When  the  disclosure  is  made  to 
those  officers  and  employees  of  OGE  or 
the  other  agency  which  maintains  the 
records  who  have  a  need  for  the  records 
in  the  performance  of  their  duties. 

(b)  This  accounting  of  disclosiu-es  will 
be  retained  for  at  least  five  years  or  for 
the  life  of  the  record,  whichever  is 
longer,  and  will  contain  the  following 
information: 

(1)  A  brief  description  of  the  record 
disclosed; 

(2)  The  date,  natiire,  and  purpose  for 
the  disclosure;  and 

(3)  The  name  and  address  of  the 
individual,  agency,  or  other  entity  to 
whom  the  disclosure  is  made. 

(c)  Under  sections  102  and  105  of  the 
Ethics  in  Government  Act,  18  U.S.C. 
208(d)  and  5  CFR  parts  2634  and  2640 
of  OGE's  executive  branch  regulations,  a 
requester  other  than  the  data  subject 
must  submit  a  signed,  written 


application  on  the  OGE  Form  201  or 
agency  equivalent  form  to  inspect  or 
receive  copies  of  certain  records,  such 
as  SF  278  Public  Financial  Disclosure 
Reports,  Certificates  of  Divestiture,  18 
U.S.C.  208(b)(1)  and  (b)(3)  waivers,  and 
OGE  certified  qualified  blind  and 
diversified  trust  instruments  and  other 
publicly  available  qualified  trust 
materials.  The  written  application 
requests  the  name,  occupation  and 
address  of  the  requester  as  well  as  lists 
the  prohibitions  on  obtaining  or  using 
the  records.  These  applications  are  used 
as  the  accoimting  of  disclosures  for 
these  records. 

(d)  Except  for  the  accounting  of  a 
disclosure  made  under  subsection  (b)(7) 
of  the  Privacy  Act  for  a  civil  or  criminal 
law  enforcement  activity  that  is 
authorized  by  law,  the  accounting  of 
disclosiu'es  will  be  made  available  to  the 
data  subject  upon  request  in  accordance 
with  the  access  procedures  of  this  part. 

Subpart  C — Amendment  of  Records 

§  2606.301     Requests  to  amend  records. 

(a)  Amendment  request.  A  data 
subject  seeking  to  amend  a  record  or 
records  that  pertain  to  him  in  a  system 
of  records  must  submit  his  request  in 
writing  in  accordance  with  the 
following  procedures,  unless  this 
requirement  is  waived  by  the 
appropriate  system  manager.  Records 
not  subject  to  the  Privacy  Act  will  not 
be  amended  in  accordance  with  these 
provisions. 

(b)  Addresses — (1)  Records  in  an  OGE 
Govemmentwide  system  of  records.  A 
request  to  amend  a  record  in  an  OGE 
Govemmentwide  system  of  records 
should  be  sent  to  the  appropriate  system 
manager  as  follows: 

(i)  Records  filed  directly  with  OGE  by 
non-OGE  employees:  The  Deputy 
Director,  Office  of  Agency  Programs, 
Office  of  Government  Ethics,  Suite  500, 
1201  New  York  Avenue,  NW., 
Washington,  DC  20005-3917; 

(ii)  Records  filed  with  a  Designated 
Agency  Ethics  Official  (DAEO)  or  the 
head  of  a  department  or  agency:  The 
DAEO  at  the  department  or  agency 
concerned;  or 

(iii)  Records  filed  with  the  Federal 
Election  Commission  by  candidates  for 
President  or  Vice  President:  The  General 
Counsel,  Office  of  General  Counsel, 
Federal  Election  Commission,  999  E 
Street,  NW.,  Washington.  DC  20463. 

(2)  Records  in  an  OGE  internal  system 
of  records.  A  request  to  amend  a  record 
in  an  OGE  Internal  system  of  records 
should  include  the  words  "Privacy  Act 
Amendment  Request"  on  both  the 
envelope  and  at  the  top  of  the  request 
letter,  and  should  be  sent  to  the  Deputy 
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Director,  Office  of  Administration  and 
Information  Management,  Office  of 
Government  Ethics,  Suite  500, 1201 
New  York  Avenue,  NW.,  Washington, 
DC  20005-3917. 

(c)  Contents  of  request.  (1)  A  request 
to  amend  a  record  in  an  OGE 
Governmentwide  system  of  records  or 
an  OGE  internal  system  of  records 
should  include  the  words  "Privacy  Act 
Amendment  Request"  on  both  the 
envelope  and  at  the  top  of  the  request 
letter. 

(2)  The  name  of  the  system  of  records 
and  a  brief  description  of  the  record(s) 
proposed  for  amendment  must  be 
included  in  any  request  for  amendment. 
In  the  event  the  request  to  amend  the 
recordts)  is  the  result  of  the  data 
subject's  having  gained  access  to  the 
record(s)  in  accordance  with  the 
provisions  concerning  access  to  records 
as  set  in  subpart  B,  copies  of  previous 
correspondence  between  the  requester 
and  OGE  or  the  agency  will  serve  in  lieu 
of  a  separate  description  of  the  record. 

(3)  The  exact  portion  of  the  record(s) 
the  data  subject  seeks  to  have  amended 
should  be  indicated  clearly.  If  possible, 
proposed  alternative  language  should  be 
set  forth,  or,  at  a  minimum,  the  reasons 
why  the  data  subject  believes  his  record 
is  not  accurate,  relevant,  timely,  or 
complete  should  be  set  forth  with 
enough  particularity  to  permit  OGE  or 
the  other  agency  concerned  not  only  to 
understand  the  data  subject's  basis  for 
the  request,  but  also  to  make  an 
appropriate  amendment  to  the  record. 

(d)  Burden  of  proof.  The  data  subject 
has  the  burden  of  proof  when  seeking 
the  amendment  of  a  record.  The  data 
subject  must  furnish  sufficient  facts  to 
persuade  the  appropriate  system 
manager  of  the  inacciuacy,  irrelevance, 
untimeliness,  or  incompleteness  of  the 
record. 

(e)  Identification  requirement.  When 
the  data  subject's  identity  has  been 
previously  verified  pursuant  to 

§  2606.203,  further  verification  of 
identity  is  not  required  as  long  as  the 
communication  does  not  suggest  a  need 
for  verification.  If  the  data  subject's 
identity  has  not  been  previously 
verified,  the  appropriate  system 
manager  may  require  identification 
validation  as  described  in  §  2606.203. 

§  2606.302    OGE  or  other  agency  action  on 
requests. 

(a)  Time  limit  for  acknowledging  a 
request  for  amendment.  To  the  extent 
possible,  OGE  or  the  other  agency 
concerned  will  acknowledge  receipt  of  a 


request  to  amend  a  record  or  records 
within  10  working  days. 

(b)  Initial  determination  on  an 
amendment  request.  The  decision  of 
OGE  or  the  other  agency  in  response  to 
a  request  for  amendment  of  a  record  in 
a  system  of  records  may  grant  in  whole, 
or  deny  any  part  of  the  request  to  amend 
the  record{s). 

(1)  If  OGE  or  the  other  agency 
concerned  grants  the  request,  the 
appropriate  system  manager  will  amend 
the  record(s)  and  provide  a  copy  of  the 
amended  record{s)  to  the  data  subject. 
Where  ah  accounting  of  disclosure  has 
been  maintained,  the  system  manager 
shall  advise  all  previous  recipients  of 
the  record  that  an  amendment  has  been 
made  and  give  the  substance  of  the 
amendment.  Where  practicable,  the 
system  manager  shall  send  a  copy  of  the 
amended  record  to  previous  recipients. 

(2)  If  OGE"  or  the  other  agency 
concerned  denies  the  request  in  whole 
or  in  part,  the  reasons  for  the  denial  will 
be  stated  in  the  response  letter.  In 
addition,  the  response  letter  will  state: 

(i)  The  name  and  address  of  the  . 
official  with  whom  an  appeal  of  the 
denial  may  be  lodged;  and 

(ii)  A  description  of  any  other 
procediu-es  which  may  be  required  of 
the  data  subject  in  order  to  process  the 
appeal. 

§  2606.303    Request  for  review  of  an  initial 
refusal  to  amend  a  record. 

(a)(l}  A  data  subject  may  submit  a 
written  appeal  of  the  initial  decision  by 
OGE  or  an  agency  denying  a  request  to 
amend  a  record  in  an  OGE  system  of 
records. 

(i)  For  records  which  are  filed  directly 
with  OGE,  the  appeal  must  be  submitted 
to  the  Director,  Office  of  Government 
Ethics,  Suite  500,  1201  New  York 
Avenue.  NW.,  Washington.  DC  20005- 
3917. 

(ii)  For  records  which  are  filed 
directly  with  an  agency  (including  the 
Federal  Election  Commission)  other 
than  OGE,  the  appeal  must  be  submitted 
to  the  Privacy  Act  amendments  appeals 
official  as  specified  in  the  agency's  own 
Privacy  Act  regulations,  or  to  the 
respective  head  of  the  agency  concerned 
if  it  does  not  have  Privacy  Act 
regulations. 

(2)  The  words  "Privacy  Act  Appeal" 
should  be  included  on  the  envelope  and 
at  the  top  of  the  letter  of  the  appeal. 

(b)  The  request  for  review  should 
contain  a  brief  description  of  the 
record(s)  involved  or  copies  of  the 
correspondence  fi-om  OGE  or  the  agency 


in  which  the  request  to  amend  was 
denied,  €Uid  the  reasons  why  the  data 
subject  believes  that  the  disputed 
information  should  be  amended. 

§  2606.304    Response  to  a  request  for 
review  of  an  initial  refusal  to  amend; 
disagreement  statements. 

(a)  The  OGE  Director  or  agency 
reviewing  official  should  make  a  final 
determination  in  writing  not  hter  than 
30  days  from  the  date  the  appeal  was 
received.  The  30-day  period  may  be 
extended  for  good  cause.  Notice  of  the 
extension  and  the  reasons  therefor  will 
be  sent  to  the  data  subject  within  the  30- 
day  period. 

(b)  If  the  OGE  Director  or  agency 
reviewing  official  determines  that  the 
record(s]  should  be  amended  in 
accordance  with  the  data  subject's 
request,  the  OGE  Director  or  agency 
reviewing  official  will  take  the 
necessary  steps  to  advise  the  data 
subject,  and  to  direct  the  appropriate 
system  manager: 

(1)  to  amend  the  record(s),  and         . 

(2)  to  notify  previous  recipients  of  the 
record(s)  for  which  there  is  an 
accounting  of  disclosure  that  the 
record(s)  have  been  amended. 

(c)  If  the  appeal  decision  does  not 
grant  in  full  the  request  for  amendment, 
the  decision  letter  will  notify  the  data 
subject  that  he  may: 

(1)  Obtain  judicial  review  of  the 
decision  in  accordance  with  the  terms  of 
the  Privacy  Act  at  5  U.S.C.  552a(g);  and 

(2)  File  a  statement  setting  forth  his 
reasons  for  disagreeing  with  the 
decision. 

(d)(1)  A  data  subject's  disagreement 
statement  must  be  concise.  The 
appropriate  system  manager  has  the 
authority  to  determine  the 
"conciseness"  of  the  statement,  taking 
into  account  the  scope  of  the 
disagreement  and  the  complexity  of  the 
issues. 

(2)  In  any  disclosure  of  information 
about  which  an  individual  has  filed  a 
statement  of  disagreement,  the 
appropriate  system  manager  will  clearly 
note  any  disputed  portion(s)  of  the 
record's)  and  will  provide  a  copy  of  the 
statement  to  persons  or  other  agencies  to 
whom  the  disputed  record  or  records 
has  been  disclosed  and  for  whom  an 
accounting  of  disclosiu^  has  been 
maintained.  A  concise  statement  of  the 
reasons  for  not  making  the  amendments 
requested  may  also  be  provided. 

[FR  Doc.  03-1100  Filed  1-21-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-1 03580-02] 
RiN1545-BA53 

Noncompensatory  Partnership  Options 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the  tax 
treatment  of  noncompensatory  options 
and  convertible  instruments  issued  by  a 
partnership.  The  proposed  regulations 
generally  provide  that  the  exercise  of  a 
noncompensatory  option  does  not  cause 
the  recognition  of  immediate  income  or 
loss  by  either  the  issuing  partnership  or 
the  option  holder.  The  proposed 
regulations  also  modify  the  regulations 
under  section  704(b)  regarding  the 
maintenance  of  the  partners'  capital 
accounts  and  the  determination  of  the 
partners'  distributive  shares  of 
partnership  items.  Additionally,  the 
proposed  regulations  contain  a 
characterization  rule  providing  that  the 
holder  of  a  noncompensatory  option  is 
treated  as  a  partner  under  certain 
circumstances.  This  document  also 
provides  a  notice  of  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  April  29,  2003. 
Requests  to  speak  and  outlines  of  oral 
comments  to  be  discussed  at  the  public 
hearing  scheduled  for  May  20,  2003,  at 
10  a.m.  must  be  received  by  April  29, 
2003. 

ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-103580-02).  room 
5226,  Internal  Revenue  Service,  POB 
7604.  Ben  Franklin  Station.  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to:  CC:ITA:RU  (REG-103580-02), 
Coiuier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  directly  to  the  IRS 
internet  site  at  http://www.irs.gov/regs. 
The  public  hearing  will  be  held  in  room 
4718,  Internal  Revenue  Building,  1111 
Constitution  Avenue.  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Audrey  W. 
Ellis,  (202)  622-3060;  concerning 
submissions,  the  hearing,  and/or  to  be 
placed  on  the  building  access  list  to 


attend  the  hearing,  Treena  Garrett,  (202) 
622-7180  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  variety  of  situations,  partnerships 
issue  options  or  convertible  instruments 
that  allow  the  holder  to  acquire  by 
purchase  or  conversion  an  equity 
interest  in  the  partnership.  On  June  5. 
2000,  Treasury  and  the  IRS  issued 
Notice  2000-29  (2000-1  C.B.  1241) 
inviting  public  comment  on  the  Federal 
income  tax  treatment  of  the  exercise  of 
an  option  to  acquire  a  partnership 
interest,  the  exchange  of  convertible 
debt  for  a  partnership  interest,  and  the 
exchange  of  a  preferred  interest  in  a 
partnership  for  a  common  interest  in 
that  partnership. 

In  response  to  Notice  2000-29, 
Treasury  and  the  IRS  received  a  number 
of  comments.  Many  commentators 
requested  guidance  on  the  treatment  of 
options  and  other  instruments  that  are 
issued  by  partnerships  in  connection 
with  the  performance  of  services 
(compensatory  options). 

These  proposed  regulations  apply  to 
certain  call  options,  warrants, 
convertible  debt,  and  convertible 
preferred  equity  that  are  not  issued  in 
connection  with  the  performance  of 
services  (noncompensatory  options).  To 
expedite  the  issuance  of  guidance,  these 
regulations  do  not  address 
compensatory  options.  Nothing  in  the 
proposed  regulations  should  be 
construed  as  creating  any  inference 
regarding  the  proper  Federal  income  tax 
treatment  of  compensatory  options. 
However,  Treasury  and  the  IRS  are 
working  on  future  guidance  that  will 
address  the  Federal  income  tax 
consequences  of  compensatory  options 
and  invite  comments.  In  particular, 
Treasiuy  and  the  IRS  request  comments 
on  the  proposed  amendment  to  §  1.721- 
1(b)(1)  that  was  published  in  the 
Federal  Register  on  June  3,  1971  (36  FR 
10787),  and,  more  particularly,  on  the 
application  of  section  83  to  the  issuance 
of  compensatory  options  and 
partnership  capital  interests  in 
connection  with  the  performance  of 
services.  In  addition,  Treasiuy  and  the 
IRS  request  comments  on  how  to 
coordinate  the  tax  treatment  of 
partnership  profits  interests  issued  in 
connection  with  the  performance  of 
services  (see  Rev.  Froc.  93-27  (1993-2 
C.B.  343),  as  clarified  in  Rev.  Proc. 
2001-43  (2001-34  I.R.B.  191))  with  the 
tax  treatment  of  options  to  acquire 
partnership  capital  interests  issued  in 
connection  with  the  performance  of 
services. 


Explanation  of  Provisions 

1.  Scope  of  Proposed  Regulations 

The  proposed  regulations  describe 
certain  of  the  income  tax  consequences 
of  issuing,  transferring,  and  exercising 
noncompensatory  options.  These 
proposed  regulations  apply  only  if  the 
call  option,  warrant,  or  conversion  right 
entitles  the  holder  to  the  right  to  acquire 
an  interest  in  the  issuer  (or  to  cash  or 
property  having  a  value  equal  to  the 
value  of  such  an  interest). 

The  proposed  regulations  generally 
provide  that  the  exercise  of  a 
noncompensatory  option  does  not  cause 
recognition  of  gain  or  loss  to  either  the 
issuing  partnership  or  the  option  holder. 
In  addition,  the  proposed  regulations 
modify  the  regulations  under  section 
704(b)  regarding  the  maintenance  of  the 
partners'  capital  accounts  and  the 
determination  of  the  partners' 
distributive  shares  of  partnership  items. 
Finally,  the  proposed  regulations 
contain  a  characterization  rule 
providing  that  the  holder  of  a  call 
option,  warrant,  convertible  debt,  or 
convertible  preferred  equity  issued  by  a 
partnership  (or  an  eligible  entity,  as 
defined  in  §  3O1.7701-3(a),  that  would 
become  a  partnership  if  the  option 
holder  were  treated  as  a  partner)  is 
treated  as  a  partner  under  certain 
circumstances. 

The  rule  providing  for  nonrecognition 
of  gain  or  loss  on  the  exercise  of  a 
noncompensatory  option  does  not  apply 
to  any  call  option,  warrant,  or 
convertible  debt  issued  by  an  eligible 
entity,  as  defined  in  §  301.7701-3{a). 
that  would  become  a  partnership  under 
§301.7701-3(f)(2)  if  the  option,  warrant, 
or  conversion  right  were  exercised. 
Treasury  and  the  IRS  request  comments 
on  whether  the  nonrecognition  rule 
should  be  extended  to  such  instruments. 

2.  Issuance,  Exercise,  and  Lapse  of 
Noncompensatory  Options 

Section  721(a)  and  §  1.721-1  provide 
that,  with  certain  exceptions,  no  gain  or 
loss  is  recognized  to  a  partnership  or 
any  of  its  partners  on  the  contribution 
of  property  to  a  partnership  in  exchange 
for  an  interest  in  the  partnership. 
However,  §  1.721-1  does  not  provide 
clear  guidance  as  to  the  tax 
consequences  to  the  holder  of  a 
noncompensatory  option  and  the 
partnership  upon  the  issuance,  lapse, 
and  exercise  of  a  noncompensatqry 
option  to  acquire  a  partnership  interest. 
Many  taxpayers  have  requested 
guidance  clarifying  the  tax 
consequences  of  these  transactions. 

Generally,  the  proposed  regulations 
do  not  treat  the  issuance  of  a 
noncompensatory  option  as  a 
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transaction  described  in  section.  721. 
Therefore,  the  issuance  of  a 
noncompensatory  option  is  taxed  under 
general  tax  principles.  Under  these 
principles,  the  issuance  of  a 
noncompensatory  call  option  or  warrant 
(stand-alone  option)  is  generally  an 
open  transaction  for  the  issuer.  The 
issuer's  income  or  loss  from  the 
noncompensatory  stand-alone  option 
does  not  become  fixed  and  determinable 
until  the  lapse,  exercise,  repurchase,  or 
other  termination  of  the  option.  For  the 
holder  of  the  noncompensatory  stand- 
alone option,  the  purchase  of  the  option 
i^  pierely  an  investment  in  the  option — 
a 'capital  expenditure  that  is  neither 
taxable  to  nor  deductible  by  the  holder. 
See  Rev.  Rul  78-182  (1978-1  C.B.  265). 
However,  if  the  holder  uses  appreciated 
ot  depreciated  property  (property  with  a 
value  greater  or  less  than  the  holder's 
basis  in  the  property)  to  acquire  the 
noncompensatory  stand-alone  option, 
then  the  holder  recognizes  gain  or  loss 
in  accordance  with  tihe  provisions  of 
section  1001,  subject  to  the  generally 
applicable  rules  governing  the 
allowance  of  losses,  such  as  section 
7p7(b). 

!  The  proposed  regulations  do  not 
change  the  rules  relating  to  the  issuance 
of  convertible  debt  or  convertible 
equity.  Under  general  tax  principles,  the 
conversion  right  embedded  in 
convertible  debt  or  convertible  equity 
typically  is  taken  into  accoimt  for  tax 
purposes  as  pjirt  of  the  underlying 
instrument. 

The  proposed  regulations  also  provide 
guidance  on  the  tax  consequences 
resulting  from  the  exercise  of  a 
npncompensatory  option.  Section 
ll721-l(b)  provides  that,  to  the  extent 
that  a  partner  gives  up  his  right  to  be 
repaid  all  or  a  portion  of  his  capital 
contribution  in  favor  of  another  partner 
"as  compensation  for  services  (or  in 
satisfaction  of  an  obligation),"  section 
721  does  not  apply.  Some  commentators 
have  expressed  a  concern  that  this 
regulation  could  be  read  to  exclude  from 
the  application  of  section  721  a  shift  in 
ptartnership  capital  from  the  historic 
partners  to  the  holder  of  the 
noncompensatory  option  in  satisfaction 
of  the  partnership's  option  obligation 
upon  exercise  of  the  option.  If  this  were 
the  case,  the  partnership  could  be 
deemed  to  have  sold  a  portion  of  each 
of  its  assets  to  the  holder  in  a  taxable 
eycchange.  Alternatively,  the  partnership 
cjould  be  deemed  to  have  sold  a 
partnership  interest  with  a  $0  basis  to 
the  option  holder  in  a  taxable  exchange. 

I  Despite  these  concerns,  most 
commentators  believe  that  §  1.721- 
1(b)(1)  should  not  cause  the  issuance  of 
a,  partnership  interest  upon  exercise  of 


a  noncompensatory  option  to  be  taxable. 
They  assert  that  the  exercise  of  such  an 
option  should  be  nontaxable  to  the 
holder  and  the  partnership,  both  imder 
general  tax  principles  applicable  to 
noncompensatory  options  and  under  the 
policy  of  section  721  to  facilitate 
business  combinations  through  the 
pooling  of  capital. 

Treasiuy  and  the  IRS  agree  that,  in 
general,  the  issuance  of  a  partnership 
interest  to  the  holder  of  a 
noncompensatory  option  should  not  be 
taxable  to  the  holder  or  the  partnership. 
Upon  exercise,  the  option  holder  may  be 
viewed  as  contributing  property  in  the 
form  of  the  premium,  the  exercise  price, 
and  the  option  privilege  to  the 
partnership  in  exchange  for  the 
partnership  interest.  Generally,  this  is  a 
transaction  to  which  section  721  should 
apply — a  transaction  through  which 
persons  join  together  in  order  to 
conduct  a  business  or  make 
investments.  Accordingly,  the  proposed 
regulations  generally  provide  that 
section  721  applies  to  the  holder  and 
the  partnership  upon  the  exercise  of  a 
noncompensatory  option  issued  by  the 
partnership. 

The  proposed  regulations  do  not 
describe  the  tax  consequences  (to  the 
partnership  or  the  holder)  of  a  right  to 
convert  partnership  debt  into  an  interest 
in  the  issuing  partnership  to  the  extent 
of  any  accrued  but  unpaid  interest  on 
the  debt  (including  accrued  original 
issue  discount).  On  the  one  hand,  based 
on  Carman  v.  Commissioner,  189  F.2d 
363  (2d  Cir.  1951).  it  might  be  argued 
that  the  interest  obligation  is 
inseparable  from  the  debt  and  that  both 
are  property  for  purposes  of  section  721. 
On  the  other  hand,  it  may  be 
appropriate  to  require  a  partnership  to 
recognize  gain  to  the  extent  of  the 
accrued  but  unpaid  interest,  because  the 
issuance  of  the  partnership  interest 
satisfies  a  deductible  (or  capital) 
expense  of  the  partnership.  As  this  issue 
is  closely  related  to  the  tax  treatment  of 
the  exercise  of  compensatory  options, 
Treasiuy  and  the  IRS  have  decided  to 
consider  this  issue  in  the  course  of 
preparing  guidance  on  compensatory 
options.  Treasury  and  the  IRS  request 
comments  on  the  proper  treatment  of 
the  exercise  of  convertible  debt  to  the 
extent  of  accrued,  but  unpaid,  interest 
(including  original  issue  discount)  on 
the  debt. 

The  proposed  regulations  also  clarify 
that  section  721  does  not  apply  to  the  ^ 
lapse  of  a  noncompensatory  option.  If  a 
noncompensatory  option  lapses,  the 
former  option  holder  does  not 
contribute  property  to  the  partnership  in 
exchange  for  an  interest  in  the 
partnership.  Accordingly,  consistent 


with  general  tax  principles,  the  lapse  of 
a  noncompensatory  option  generally 
results  in  the  recognition  of  income  by 
the  partnership  and  the  recognition  of 
loss  by  the  former  option  holder. 

3.  Accounting  for  Noncompensatory 
Options 

The  proposed  regulations  also  contain 
rules  to  assist  partnerships  in  properly 
accounting  for  any  shifts  in  capital  that 
may  result  from  the  exercise  of 
noncompensatory  options. 

Generally, upon  the  exercise  of  a 
noncompensatory  option,  the  option 
holder  receives  a  partnership  interest 
with  a  value  that  is  greater  or  less  than 
the  aggregate  value  of  the  premium  and 
exercise  price  that  the  option  holder 
contributes  to  the  partnership.  In  other 
words,  the  option  privilege  represents 
an  asset  with  built-in  gain  or  loss,  i.e., 
an  asset  to  which  section  704(c)  would 
apply.  However,  because  the  option 
privilege  terminates  upon  its 
contribution  to  the  partnership,  the 
partnership  caimot  allocate  gain  or  loss 
frpm  the  option  privilege  to  the  option    - 
holder  under  section  704(c)(1)(A).  To 
address  this  problem,  the  proposed 
regulations  generally  allow  partnerships 
to  substitute  built-in  gain  or  loss  in  the 
partnership's  assets  for  the  built-in  gain 
or  loss  in  the  option. 

The  proposed  regulations  achieve  this 
result  by  providing  that  a 
noncompensatory  option  holder's  initial 
capital  account  is  equal  to  the 
consideration  paid  to  the  partnership  to 
acquire  the  noncompensatory  option 
and  the  fair  market  value  of  any 
property  (other  than  the  option) 
contributed  to  the  partnership  on  the 
exercise  of  the  noncompensatory  option. 
The  proposed  regulations  then  require    • 
the  partnership  to  revalue  its  property 
immediately  following  the  exercise  of 
the  noncompensatory  option,  when  the 
holder  has  become  a  partner.  Under  the 
proposed  regulations,  the  partnership 
must  allocate  the  unrealized  income, 
gain,  loss,  and  deduction  from  this 
revaluation,  first,  to  the 
noncompensatory  option  holder,  to  the 
extent  necessary  to  reflect  the  holder's 
right  to  share  in  partnership  capital 
under  the  partnership  agreement,  and, 
then,  to  the  historic  partners,  to  reflect 
the  maimer  in  which  the  unrealized 
income,  gain,  loss,  or  deduction  in 
partnership  property  would  be  allocated 
among  those  partners  if  there  were  a 
taxable  disposition  of  such  property  for 
its  fair  market  value  on  that  date.  To  the 
extent  that  unrealized  appreciation  or 
depreciation  in  the  partnership's  assets 
has  been  allocated  to-the  capital  account 
of  the  noncompensatory  option  holder, 
the  holder  will,  under  section  704(c) 
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principles,  recognize  any  income  or  loss 
attributable  to  that  appreciation  or 
depreciation  as  the  underlying  assets  are 
sold,  depreciated,  or  amortized. 

In  some  cases,  the  built-in  gain  or  loss 
in  the  option  will  exceed  the  unrealized 
appreciation  or  depreciation  in  the 
partnership's  assets  (that  has  not  been 
refleuied  in  the  partners'  capital 
accounts  previously).  In  those  cases, 
even  after  all  of  the  unrealized 
appreciation  or  depreciation  in  the 
partnership's  assets  has  been  allocated 
to  the  option  holder,  a  disparity  may 
remain  between  the  noncompensatory 
option  holder's  right  to  share  in 
partnership  capital  and  the  value  of 
money  and  other  property  contributed 
by  the  partner.  Most  commentators  have 
recommended  and  Treasury  and  the  IRS 
agree  that  the  partnership  nevertheless 
should  be  allowed  to  shift  capital 
between  the  historic  partners  an  the 
noncompensatory  option  holder  on  the 
exercise  of  the  noncompensatory  option. 

Some  commentators  also  have 
suggested  that  the  historic  partners  and 
the  noncompensatory  option  holder 
should  be  allocated  notional  tax  items 
over  the  recovery  period  for  partnership 
assets  similar  to  the  remedial  allocations 
that  are  permitted,  but  not  required, 
under  the  regulations  issued  under 
section  704(c)(l){A).  Although  the  use  of 
section  704(c)  notional  tax  items  would 
ensure  that  the  noncompensatory  option 
holder  and  the  historic  peirtners  receive 
the  proper  amount  of  income  and  loss 
over  time.  Treasury  and  the  IRS  believe 
that  implementing  such  a  system  would 
be  imduly  complex  where  the  built-in 
gain  or  loss  to  be  allocated  to  the 
noncompensatory  option  holder  exceeds 
the  built-in  gain  or  loss  in  the 
partnership's  assets. 

Instead,  the  proposed  regulations 
require  that  the  partnership  make 
corrective  allocations  of  gross  income  or 
loss  to  the  partners  in  the  year  in  which 
the  option  is  exercised  so  as  to  take  into 
account  any  shift  in  the  partners'  capital 
accounts  that  occurs  as  a  result  of  the 
exercise  of  a  noncompensatory  option. 
These  corrective  allocations  are 
allocations  of  tax  items  that  differ  from 
the  partnership's  allocations  of  book 
items.  If  there  are  not  sufficient  actual 
partnership  items  in  the  year  of  exercise 
to  conform  the  partnership's  tax 
allocations  to  the  capital  shift, 
additional  corrective  allocations  are 
required  in  succeeding  taxable  years 
until  the  capital  shift  has  been  fully 
taken  into  account. 

The  proposed  regulations  also  provide 
rules  for  revaluing  the  partners'  capital 
accounts  while  a  noncompensatory 
option  is  outstanding.  Section  1.704- 
l(b)(2)(iv)  contains  rules  for  maintaining 


a  partnership's  capital  accounts.  Section 
1. 704-1  (b)(2)(iv)(/)  provides  that  a 
partnership  may,  upon  the  occurrence 
of  certain  events  (including  the 
contribution  of  money  to  the 
partnership  by  a  new  or  existing 
partner),  increase  or  decrease  the 
partners'  capital  accounts  to  reflect  a 
revaluation  of  partnership  property.  If 
one  or  more  options  are  outstanding 
when  a  revaluation  occurs,  and  the 
revaluation  does  not  account  for  the 
value  associated  with  the  outstanding 
options,  the  partners'  capital  accoimts 
will  not  reflect  the  true  economic  value 
of  their  interests.  For  example,  in 
partnerships  with  appreciated  property, 
the  historic  partners'  capital  accounts 
often  would  overstate  the  distributions 
that  would  be  made  to  the  partners  if 
the  partnership  were  liquidated, 
because  a  portion  of  the  partnership's 
assets  may  ultimately  be  paid  to  the 
option  holder.  Therefore,  the  proposed 
regulations  modify  §  1.704-1  (b)(2)(iv)(/) 
and  (h)  to  provide  that  any  revaluation 
during  the  period  in  which  there  are 
outstanding  noncompensatory  options 
generally  must  take  into  account  the  fair 
market  value,  if  any,  of  outstanding 
options. 

4.  Characterization  Rule 

Under  section  704(b),  a  partner's 
distributive  share  of  income,  gain,  loss, 
deduction,  or  credit  (or  item  thereof)  is 
determined  under  the  partnership 
agreement  if  the  allocation  under  the 
agreement  has  substantial  economic 
effect.  If  the  allocation  does  not  have 
substantial  economic  effect,  or  the 
partnership  agreement  does  not  provide 
for  the  allocation,  then  the  allocation 
must  be  made  in  accordance  with  the 
partner's  interest  in  the  partnership 
(determined  by  taking  into  account  all 
facts  and  circiunstances).  Section  1.704- 
l(b)(2)(ii)(/i)  provides  in  part  that,  for 
this  purpose,  the  partnership  agreement 
includes  all  agreements  among  the 
partners,  or  between  one  or  more 
partners  and  the  partnership, 
concerning  affairs  of  the  partnership 
and  responsibilities  of  partners,  whether 
oral  or  written,  and  whether  or  not 
embodied  in  a  document  referred  to  by 
the  partners  as  the  partnership 
agreement,  including  puts,  options,  and 
buy-sell  agreements.  Currently,  there  is 
some  uncertainty  about  the  extent  to 
which  these  rules  require  a  partnership 
to  take  into  account  a  noncompensatory 
option  to  acquire  an  interest  in  a 
partnership  when  making  its  annual 
allocations. 

Treasiuy  and  the  IRS  believe  that  it  is 
appropriate  to  clarify  these  rules  with 
respect  to  noncompensatory  options 
addressed  in  this  project.  As  these 


proposed  regulations  are  limited  to 
noncohipensatory  options,  nothing  in 
these  proposed  regulations  provides  any 
inference  as  to  the  operation  of  this  rule 
for  compensatory  options  or  other  types 
of  agreements. 

Given  the  uncertainty  of  the  exercise 
of  most  noncompensatory  options. 
Treasury  and  the  IRS  believe  that 
noncompensatory  options  generally 
should  r\pt  be  treated  as  entitling  the 
holder  to  a  fixed  right  to  share  in 
partnership  income  until  the  option  is 
exercised.  However,  if  a 
noncompensatory  option  provides  the 
holder  with  rights  that  are  substantially 
similar  to  the  rights  afforded  to  a 
partner,  then  the  holder  should  be 
treated  as  a  partner  and  the  option 
should  be  taken  into  account  in 
allocating  partnership  income.  At  the 
same  time,  Treasiuy  and  the  IRS 
recognize  that  treating  a 
noncompensatory  option  holder  as  a 
partner  may,  in  some  circumstances, 
frustrate  the  intent  of  the  parties 
without  substantially  altering  their 
aggregate  tax  liabilities. 

For  these  reasons,  the  proposed 
regulations  generally  respect 
noncompensatory  options  as  such  and 
do  not  characterize  them  as  partnership 
equity.  However,  the  proposed 
regulations  contain  a  rule  that 
characterizes  the  holder  of  a 
noncompensatory  option  as  a  partner  if 
the  option  holder's  rights  are 
substantially  similar  to  the  rights 
afforded  to  a  partner.  This  rule  applies 
only  if,  as  of  the  date  that  the 
noncompensatory  option  is  issued, 
transferred,  or  modified,  there  is  a 
strong  likelihood  that  the  failure  to  treat 
the  option  holder  as  a  partner  would 
result  in  a  substantial  reduction  in  the 
present  value  of  the  partners'  and  the 
option  holder's  aggregate  tax  liabilities. 

The  proposed  regulations  use  a  facts 
and  circumstances  test  to  determine 
whether  a^oncompensatory  option 
holder's  rights  are  suhstantially  similar 
to  the  rights  afforded  to  a  partner, 
including  whether  the  option  is 
reasonably  certain  to  be  exercised  and 
whether  the  option  holder  has  partner 
attributes.  The  proposed  regulations  list 
a  number  of  factors  that  are  used  to 
determine  whether  a  noncompensatory 
option  is  reasonably  certain  to  be 
exercised,  including  the  premium  paid 
for  the  option,  the  exercise  price  of  the 
option,  the  term  of  the  option,  the 
predictability  and  stability  of  the  value 
of  the  underlying  partnership  interest, 
and  whether  the  partnership  is  expected 
to  make  distributions  during  the  term  of 
the  option.  If  a  noncompensatory  option 
is  reasonably  certain  to  be  exercised, 
then  the  holder  of  the  option  ordinarily 
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has  rights  that  are  substantially  similar 
to  the  rights  afforded  to  a  partner. 
Partner  attributes  include  the  extent  to 
which  the  option  holder  shares  in  the 
economic  benefit  and  detriment  of 
partnership  income  and  loss  and  the 
extent  to  which  the  option  holder  has 
the  right  to  participate  in  the 
management  of  the  partnership. 

If  the  holder  of  a  noncompensatory 
option  is  treated  as  a  partner  under  the 
proposed  regulations,  then  the  holder's 
distributive  share  of  the  partnership's 
income,  gain,  loss,  deduction,  or  credit 
(or  items  thereof)  generally  must  be 
determined  in  accordance  with  such 
partner's  interest  in  the  partnership 
(taking  into  account  all  facts  and 
circiunstances)  as  determined  imder 
§1.704-l(b)(3).  For  this  purpose,  the 
partner's  interest  in  the  partnership 
generally  must  reflect  the  economic 
differences  between  holding  an  option 
to  acquire  a  partnership  interest  and 
holding  the  partnership  interest  itself. 
For  example,  unlike  a  partner,  a 
noncompensatory  option  holder  is  not 
required  initially  to  contribute  to  the 
partnership  the  full  amount  of  the 
purchase  price  for  the  partnership 
interest.  Instead,  the  noncompensatory 
option  holder  generally  pays  an  option 
premium  that  is  considerably  smaller 
than  the  purchase  price  and  may  wait 
until  the  option  is  about  to  expire  to 
decjde  whether  to  exercise  the  option 
and  pay  the  exercise  price.  The 
computation  of  the  noncompensatory 
option  holder's  share  of  partnership 
items  should  reflect  this  lesser  amount 
of  capital  investment  to  the  extent 
appropriate  in  a  particular  case.  In 
addition,  a  noncompensatory  option 
holder's  cumulative  distributive  share  of 
partnership  losses  and  deductions  may 
be  limited  under  sections  704(b)  and  (d) 
to  the  amount  paid  by  the  holder  to  the 
partnership  for  the  option. 

5.  Original  Issue  Discount  Provisions 

The  final  regulations  under  the 
original  issue  discount  (OID)  provisions 
provide  special  rules  for  debt 
instruments  convertible  into  the  stock  of 
the  issuer.  See  §§  1. 12  72-1  (e),  1.1273- 
2(j),  and  1.1275-4(a)(4).  In  response  to 
Notice  2000-29,  commentators 
requested  that  these  special  rules  be 
extended  to  apply  to  debt  instruments 
convertible  into  partnership  interests. 
Treasury  and  the  IRS  agree  with  the 
commentators.  Treating  convertible  debt 
issued  by  partnerships  and  corporations 
differently  for  purposes  of  these  special 
rules  could  create  unjustified 
"  distinctions  between  the  taxation  of 
instruments  that  are  economically 
equivalent.  Accordingly,  the  proposed 
regulations  amend  the  OID  provisions  to 


treat  partnership  interests  as  stock  for 
purposes  of  the  special  rules  for 
convertible  debt  instruments. 

Proposed  Efifective  Date 

These  regulations  are  proposed  to 
apply  to  noncompensatory  options  that 
are  issued  on  or  after  the  date  final 
regulations  are  published  in  the  Federal 
Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  copies)  that  are  submitted  timely 
to  the  IRS.  Alternatively,  taxpayers  may 
submit  comments  electronically  directly 
to  the  IRS  Internet  site  at  ivivw.irs.gov/ 
regs.  The  IRS  and  Treasury  Departiiient 
request  comments  on  the  clarity  of  the 
proposed  rules  and  how  they  can  be 
made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  May  20,  2003,  beginning  at  10  a.m. 
in  room  4718,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  Constitution  Avenue  entrance.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  yoiu"  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  portion  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  must  submit 
written  comments  and  an  outline  of  the 


topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (a  signed 
original  and  eight  (8)  copies)  by  April 
29.  2003.  A  period  of  10  minutes  will 
be  allotted  to  each  person  for  making 
comments.  An  agenda  showing  the 
scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for 
reviewing  outlines  has  passed.  Copies  of 
the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Audrey  W.  Ellis 
of  the  Office  of  the  Associate  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  other  personnel 
from  the  IRS  and  Treasury  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

1.  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *    *   * 

2.  Section  1.704-1  is  amended  as 
follows: 

1.  Paragraph  (b)(6)  is  amended  by 
adding  entries  for  1.704- 
l(b)(2)(iv)(d)(4),  1.704-l(b)(2)(iv)(/i)(I); 
1.704-l(b){2)(iv)(/i)(2),  1.704- 
l(b)(2)(iv)(s),  1. 704-1  (b)(4)(/A:J.  and 

1. 704-1  (b)(4)(x). 

2.  Paragraph  (b)(l)(ii)  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph. 

3.  Paragraph  (b)(2)(iv)(d)(4)  is  added. 

4.  Paragraph  (b)(2){iv)(/)(i)  is  revised. 

5.  Paragraphs  (b)(2)(iv)(h)(I),  and  (2) 
are  redesignated  as  paragraphs 
(b)(2)(iv)(/i)(I)(/)  and  (ij),  respectively; 
the  text  of  paragraph  (b)(2){iv)(/i)  is 
redesignated  paragraph  (b)(2)(iv)(ij)(l);  a 
heading  is  added  to  new  paragraph 
{b)(2)(iv)(/i)(l);  and  paragraph 
(b)(2)(iv)(h)(2)  is  added. 

6.  Paragraph  (b)(2)(iv)(s)  is  added 
immediately  after  the  imdesignated 
paragraph  that  follows  paragraph 
(b)(2)(iv)(r)(2). 

7.  Paragraphs  (b)(r)(ix)  and  (b)(4)(x) 
are  added. 

8.  Paragraph  (b)(5)  is  amended  by 
adding  Example  20,  Example  21, 
Example  22,  Example  23.  and  Example 
24. 

The  additions  and  revisions  read  as 
follows: 
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§  1 .704-1    Partner's  distributive  share. 

***** 


(b)  (0)  * 


Exercise  of  noncompensatory  options  i... 1. 704-1  (b)(2)(iv)(d)(4) 

,  *!*»  *  *  *  * 

In  general  ~ ••••  1.704-l(b)(2)(iv)(/i)(7) 

Adjustments  for  noncompensatory  options '••  1.704-{b)(2)(iv)(/i)(2) 

«  *  *  *  *  ■*  * 

Adjustments  on  the  exercise  of  a  noncompensatory  option  : 1.704-l(b)(2){iv)(s) 

*  *  *  *  •  *  * 

Allocations  with  respect  to  noncompensatory  options  1.704-l(b)(4)(ix) 

Corrective  allocations 1. 704-1  (b)(4)(x) 


(1)  *    *    * 

(ii)  *   *   *  In  addition,  paragraph 
(b)(2)(iv)(cO(4),  paragraph 
(b)(2)(iv)(h)(2),  paragraph  (b)(2)(iv)(s), 
paragraph  (b)(4)(ix),  paragraph  {b)(4)(x), 
and  Examples  20  through  24  in 
paragraph  (b)(5)  of  this  section  apply  to 
noncompensatory  options  (as  defined  in 
§  1.721-2(d))  that  are  issued  on  or  after 
the  date  final  regulations  are  published 
in  the  Federal  Register. 
***** 

(2)*   *    * 
(iv)  *   *  * 

Ad)**  * 

(4)  Exercise  of  noncompensatory 
options.  For  purposes  of  paragraph 
(b)(2)(iv)(6)(2)  of  this  section,  the  fair 
market  value  of  the  property  contributed 
on  the  exercise  of  a  noncompensatory 
option  (as  defined  in  §  1.721-2(d))  does 
not  include  the  fair  market  value  of  the 
option  privilege,  but  does  include  the 
consideration  paid  to  the  partnership  to 
acquire  the  option  and  the  fair  market 
value  of  any  property  (other  than  the 
option)  contributed  to  the  partnership 
on  the  exercise  of  the  option.  With 
respect  to  convertible  equity,  the  fair 
market  value  of  the  property  contributed 
to  the  partnership  on  the  exercise  of  the 
option  includes  the  converting  partner's 
capital  account  immediately  before  the 
conversion.  See  Examples  20  through  24 
of  paragraph  (b)(5)  of  this  section. 
*        *        *        *        * 

(1)  The  adjustments  are  based  on  the 
fair  market  value  of  partnership 
property  (taking  section  7701(g)  into 
account)  on  the  date  of  adjultment,  as 
determined  under  paragraph 
(b)(2)(iv)(h)  of  this  section,  reduced  by 
the  consideration  paid  to  the 
partnership  acquire  any  outstanding 
noncompensatory  options  (as  defined  in 
§  1.721-2(d))  that  are  issued  on  or  after 


the  date  final  regulations  are  published 
in  the  Federal  Register.  See  Example  22 
of  paragraph  (b)(5)  of  this  section. 

***** 

(h)  Determinations  of  fair  market 
value — (1)  In  general.  *   *   * 

(2)  Adjustments  for  noncompensatory 
options.  The  fair  market  value 
partnership  property  must  be  adjusted 
to  account  for  any  outstanding 
noncompensatory  options  (as  defined  in 
§  1.721-2(d))  at  the  time  of  a  revaluation 
of  partnership  property  under  paragraph 
(b)(2)(iv(/)  or  (s)  of  this  section.  If  the 
fair  market  value  of  outstanding 
noncompensatory  options  (as  defined  in 
§  1.721-2(d))  as  of  the  date  of  the 
adjustment  exceeds  the  consideration 
paid  by  the  option  holders  to  acquire 
the  options,  then  the  fair  market  value 
of  partnership  property  must  be  reduced 
by  that  excess  to  the  extent  of  the 
unrealized  income  or  gain  in 
partnership  property  (that  has  not  been 
reflected  in  the  capital  accoimts 
previously).  This  reduction  is  allocated 
only  to  properties  with  unrealized 
appreciation  in  proportion  to  their 
respective  amounts  of  uiuealized 
appreciation.  If  the  price  paid  by  the 
option  holders  to  acquire  the 
outstanding  noncompensatory  options 
(as  defined  in  §  1.721-2(d))  exceeds  the 
fair  market  value  of  such  options  as  of 
the  date  of  the  adjustment,  then  the 
value  of  partnership  property  must  be 
increased  by  that  excess  to  the  extent  of 
the  unrealized  deductions  or  loss  in 
partnership  property  (that  has  not  been 
reflected  in  the  capital  accounts 
previously).  This  increase  is  allocated 
only  to  properties  with  uiu-ealized 
depreciation  in  proportion  to  their 
respective  amounts  of  uiuealized 
depreciation. 


(s)  Adjustments  on  the  exercise  of  a 
noncompensatory  option.  A  partnership 
agreement  may  grant  a  partner,  on  the 
exercise  of  a  noncompensatory  option 
(as  defined  in  §  1.721-2(d)),  a  right  to 
share  in  partnership  capital  that  exceeds 
(or  is  less  than)  the  siun  of  the 
consideration  paid  by  the  partner  to 
acquire  cmd  exercise  such  option.  Where 
such  an  agreement  exists,  capital 
accounts  will  not  be  considered  to  be 
determined  and  maintained  in 
accordance  with  the  rules  of  this 
peiragraph  (b)(2)(iv)  imless — 

(2)  In  lieu  of  revaluing  partnership 
property  imder  paragraph  (b)(2)(iv)(/)  of 
this  section  inunediately  before  the 
exercise  of  the  option,  the  partnership 
revalues  partnership  property  in 
accordance  with  the  provisions  of 
paragraphs  (b){2)(iv)())(l)  through  (4)  of 
this  section  immediately  after  the 
exercise  of  the  option; 

[2]  In  determining  the  capital 
accounts  of  the  partners  (including  the 
exercising  partner)  under  paragraph 
(b)(2)(iv)(s)(i)  of  this  section,  the 
partnership  first  allocates  any 
unrealized  income,  gain,  loss,  or 
deduction  in  partnership  assets  (that  has 
not  been  reflected  in  the  capital 
accounts  previously)  to  the  exercising 
partner  to  the  extent  necessary  to  reflect 
that  partner's  right  to  share  in 
partnership  capital  under  the 
partnership  agreement,  and  then 
allocates  any  remaining  uiuealized 
income  gain,  loss,  or  deduction  (that  has 
not  been  reflected  in  the  capital 
accounts  previously)  to  the  existing 
partners,  to  reflect  the  maimer  in  which 
the  unrealized  income,  gain,  loss,  or 
deduction  in  partnership  property 
would  be  allocated  among  those 
partners  if  there  were  a  taxable 
disposition  of  such  property  for  its  fair 
market  value  on  that  date; 
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[3)  If,  after  making  the  allocations 
described  in  paragraph  {b)(2)(iv)(s)(2)  of 
this  section,  the  exercising  partner's 
capital  account  still  does  not  reflect  that 
partner's  right  to  share  in  partnership 
capital  under  the  partnership 
agreement,  then  the  partnership 
reallocates  partnership  capital  between 
the  existing  partners  and  die  exercising 
partner  so  that  the  exercising  partner's 
capital  account  does  reflect  the 
exercising  partner's  right  to  share  in 
partnership  capital  under  the 
partnership  agreement  (a  capital 
account  reallocation).  Any  increase  or 
reduction  in  the  capital  accoimts  of 
existing  partners  that  occurs  as  a  result 
of  a  capital  account  reallocation  under 
this  paragraph  (b)(2)(iv)(s)(3)  must  be 
allocated  among  the  existing  partners  in 
accordance  with  the  principles  of  this 
section;  and 

(4)  The  partnership  agreement 
requires  corrective  allocations  so  as  to 
take  into  account  all  capital  account 
reallocations  made  under  paragraph 
(b)(2)(iv){s)(3)  of  this  section  (see 
paragraph  (b)(4){x)  of  this  section).  See 
Examples  20  through  24  of  paragraph 
{b)(5)  of  this  section. 
***** 

I  (4)  *   *   * 

'  (ix)  Allocations  with  respect  to 
noncompensatory  options.  A 
partnership  agreement  may  grant  to  a 
partner  that  exercises  a 
noncompensatory  option  a  right  to  share 
in  partnership  capital  that  exceeds  (or  is 
less  than)  the  sum  of  the  amounts  paid 
by  the  partner  to  acquire  and  exercise 
such  option.  In  such  a  case,  allocations 
of  income,  gain,  loss,  and  deduction  to 
the  partners  while  the  noncompensatory 
option  is  outstanding  cannot  have 
economic  effect,  because,  if  the 
noncompensatory  option  is  exercised, 
the  exercising  partner,  rather  than  the 
existing  partners,  may  receive  the 
economic  benefit  or  besir  the  economic 
detriment  associated  with  that  income, 
gain,  loss,  or  deduction.  Allocations  of 
partnership  income,  gain,  loss,  and 
deduction  to  the  partners  while  the 
noncompensatory  option  is  outstanding 
will  be  deemed  to  be  in  accordance  with 
the  partners'  interests  in  the  partnership 
only  if — 

(a)  The  holder  of  the 
noncompensatory  option  is  not  treated 
as  a  partner  under  §  1.761-3; 


(b)  The  partnership  agreement 
requires  that,  on  the  exercise  of  the 
noncompensatory  option,  the 
partnership  comply  with  the  rules  of 
paragraph  (b)(2)(iv)(s)  of  this  section; 
and 

(c)  All  material  allocations  and  capital 
account  adjustments  under  the 
partnership  agreement  not  pertaining  to 
noncompensatory  options  are 
recognized  under  section  704(b).  See 
Examples  20  through  24  of  paragraph 
(b)(5)  of  this  section. 

(x)  Corrective  allocations.  If 
partnership  capital  is  reallocated 
between  existing  partners  and  a  partner 
exercising  a  noncompensatory  option 
under  paragraph  (b)(2)(iv)(s)(3)  of  this 
section  (a  capital  account  reallocation), 
the  partnership  must,  beginning  with 
the  taxable  year  of  the  exercise  and  in 
all  succeeding  taxable  years  imtil  the 
allocations  required  are  fully  taken  into 
accoimt,  make  corrective  allocations  so 
as  to  take  into  account  the  capital 
accoimt  reallocation.  A  corrective 
allocation  is  an  allocation  (consisting  of 
a  pro  rata  portion  of  each  item)  for  tax 
purposes  of  gross  income  and  gain,  or 
gross  loss  and  deduction,  that  differs 
from  the  partnership's  allocation  of  the 
corresponding  book  item.  See  Example 
21  of  paragraph  (b)(5)  of  this  section. 
***** 

(5)  *    *    *      • 

Example  20.  (i)  In  Year  1,  TM  and  PK  each 
contribute  cash  of  $10,000  to  LLC,  a  newly 
formed  limited  liability  company,  classified 
as  a  partnership  for  Federal  tax  purposes,  in 
exchange  for  100  units  in  LLC.  Under  the 
LLC  agreement,  each  unit  is  entitled  to 
participate  equally  in  the  profits  and  losses 
of  LLC.  LLC  uses  the  cash  contributions  to 
purchase  a  non-depreciable  property. 
Property  A,  for  $20,000.  Also  in  Year  1.  at  a 
time  when  Property  A  is  still  valued  at 
$20,000,  LLC  issues  an  offtion  to  DH.  The 
option  allows  DH  to  buy  100  units  in  LLC  for 
an  exercise  price  of  $15,000  in  Year  2.  DH 
pays  $1,000  to  the  LLC  for  the  issuance  of  the 
option.  Assume  that  the  LLC  agreement 
requires  that,  on  the  exercise  of  a 
noncompensatory  option,  LLC  comply  with 
the  rules  of  paragraph  (b)(2)(iv)(s)  of  this 
section,  and  that  all  material  allocations  and 
capital  account  adjustments  under  the  LLC 
agreement  not  pertaining  to 
noncompensatory  options  are  recognized 
under  section  704(b).  Also  assume  that  DH's 
option  is  a  noncompensatory  option  under 
§  1.721-2(d),  and  that  DH  isnot  treated  as  a 
partner  with  respect  to  the  option.  In  Year  2, 


DH  exercises  the  option,  contributing  the 
$15,000  exercise  price  to  the  partnership.  At 
the  time  the  option  is  exercised,  the  value  of 
Property  A  is  $35,000. 


Basis 

Value 

Assets: 

Property  A  

Cash  Premium  

$20,000 

1,000 

15,000 

$35,000 
1.000 

Exercise  Price  

15,000 

Total  

36.000 

51,000 

Liabilities  and  Capital: 

TM  

PK 

10,000 
10,000 
16,000 

ir,ooo 

17.000 

DH  

17,000 

Total  

36,000 

51,000 

(ii)  Under  paragraphs  (b)(2)(iv)(b)(2)  and 
(b)(2)(iv)(d)(4)  of  this  section,  DH's  capital 
account  is  credited  with  the  amount  paid  for 
the  option  ($1,000)  and  the  exercise  price  of 
the  option  ($15,000).  Under  the  LLC 
agreement,  however.  DH  is  entitled  to  LLC 
capital  corresponding  to  100  units  of  LLC  (Va 
of  LLC's  capital).  Immediately  after  the 
exercise  of  the  option,  LLC's  assets  are' cash 
of  $16,000  ($1,000  premium  and  $15,000 
exercise  price  contributed  by  DH)  and 
Property  A,  which  has  a  value  of  $35,000. 
Thus,  the  total  value  of  LLC's  assets  is 
$51,000.  DH  is  entitled  to  LLC  capital  equal 
to  Va  of  this  value,  or  $17,000.  As  DH  is 
entitled  to  $1,000  more  LLC  capital  than 
DH's  capital  contributions  to  LLC,  the 
provisions  of  paragraph  (b)(2)(iv)(s)  of  this 
section  apply. 

(iii)  Under  paragraph  (H)(2)(iv)(s)  of  this 
section,  LLC  must  increase  DH's  capital 
account  from  $16,000  to  $17,000  by,  first, 
revaluing  LLC  property  in  accordance  with 
the  principles  of  paragraph  {b)(2)(iv)(/)  of  this 
section  and  allocating  the  first  $1,000  of  book 
gain  to  DH.  The  net  gain  in  LLC's  assets 
(Property  A)  is  $15,000  ($35,000  value  less 
$20,000  basis).  The  first  $1 ,000  of  this  gain 
must  be  allocated  to  DH,  and  the  remaining 
$14,000  of  this  gain  is  allocated  equally  to 
TM  and  PK  in  accordance  with  the  LLC 
agreement.  Because  the  revaluation  of  LLC 
assets  under  paragraph  (b)(2)(iv)(.'!)(2)  of  this 
section  increases  DH's  capital  account  to  the 
amount  agreed  on  by  the  members,  LLC  is 
not  required  to  make  a  capital  account 
reallocation  under  paragraph  {b)(2)(iv)(s)p) 
of  this  section.  Under  paragraph 
(b)(2)(iv)(/)(4)  of  this  section,  the  tax  items 
from  the  revalued  property  must  be  allocated 
in  accordance  with  section  704(c)  principles. 


TM 

PK 

DH 

Tax 

Book 

Tax 

Book 

Tax 

Book 

M^nitfll  af^ount  lifter  exercise                                

$10,000 

$10,000 
7,000 

$10,000 

$10,000 
7,000 

$16,000 

$16,000 

1,000 

CADJtal  acrount  after  revaluation 

10,000 

17,000 

10,000 

17,000 

16,000 

17,000 

, 
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Example  21.  (i)  Assume  the  same  facts  as 
in  Example  20,  except  that,  in  Year  1,  LLC 
sells  Property  A  for  $40,000.  recognizing  gain 
of  $20,000.  LLC  does  not  distribute  the  sale 
proceeds  to  its  partners  and  it  has  no  other 
earnings  in  Year  1.  With  the  proceeds 
($40,000),  LLC  purchases  Property  B,  a 
nondepreciable  property.  Also  assume  that 
DH  exercises  the  noncompensatory  option  at 
the  beginning  of  Year  2  and  that,  at  the  time 
DH  exercises  the  option,  the  value  of 
Property  B  is  $41,000.  In  Year  2,  LLC  has 
gross  income  of  $3,000  and  deductions  of 
$1,500. 


Total 


Basis 


56.000 


Value 


57.000 


Basis 

Value 

Assets; 

Property  B  

Cash 

$40,000 
16.000 

$41,000 
16,000 

Total  

56.000 

57,000 

Liabilities  and  Capital: 

TM  

PK  

DH  

20.000 
20.000 
16.000 

19,000 
19,000 
19,000 

(ii)  Under  paragraphs  (b)(2)(iv)(fe)(2)  and 
(b)(2)(iv)(d)(4)  of  this  section,  DH's  capital 
account  is  credited  with  the  amount  paid  for 
the  option  ($1,000)  and  the  exercise  price  of 
the  option  ($15,000).  Under  the  LLC 
agreement,  however.  DH  is  entitled  to  LLC 
capital  corresponding  to  100  units  of  LLC  (Vi 
of  LLC's  capital).  Immediately  after  the 
exercise  of  the  option.  LLC's  assets  are 
$16,000  cash  ($1,000  option  premium  and 
$15,000  exercise  price  contributed  by  DH) 
and  Property  B.  which  has  a  value  of 
$41,000.  Thus,  the  total  value  of  LLC's  assets 
is  $57,000.  DH  is  entitled  to  LLC  capital 
equal  to  V3  of  this  amount,  or  $19,000.  As  DH 
is  entitled  to  $3,000  more  LLC  capital  than 
DH's  capital  contributions  to  LLC.  the 
provisions  of  paragraph  (b)(2){iv)(s)  of  this 
section  apply. 

(iii)  Under  paragraph  (b)(2)(iv)(s)  of  this 
section.  LLC  must  increase  DH's  capital 
account  from  $16,000  to  $19,000  by.  first, 
revaluing  LLC  property  in  accordance  with 
the  principles  of  paragraph  (b)(2)(iv)(y)  of  this 


section,  and  allocating  the  $1,000  of  book 
gain  from  the  revaluation  to  DH.  This  brings 
DH's  capital  account  to  $17,000.  Second, 
under  paragraph  (b)(2)(iv)(s)(3)  of  this 
section.  LLC  must  reallocate  $2,000  of  capital 
from  the  existing  partners  (TM  and  PK)  to  DH 
to  bring  DH's  capital  account  to  $19,000  (the 
capital  account  reallocation).  As  TM  and  PK 
share  equally  in  all  items  of  income,  gain, 
loss,  and  deduction  of  LLC.  each  member's 
capital  account  is  reduced  by  V2  of  the  $2,000 
reduction  ($1,000). 

(iv)  Under  paragraph  (b)(2)(iv)(s)(4)  of  this 
section,  beginning  in  the  year  in  which  the 
option  is  exercised,  LLC  must  make 
corrective  allocations  so  as  to  take  into 
account  the  capital  account  reallocation.  In 
Year  2,  LLC  has  gross  income  of  $3,000  and 
deductions  of  $1,500.  The  book  gross  income 
of  $3,000  is  shared  equally  by  TM,  PK,  and 
DH.  For  tax  purposes,  however,  LLC  must 
allocate  all  of  its  gross  income  ($3,000)  to 
DH.  LLC's  deductions  ($1,500)  must  be 
allocated  equally  among  TM.  PK.  and  DH. 
Under  paragraph  (b)(2)(iv)(/)(4)  of  this 
section,  the  tax  items  from  Property  B  must 
be  allocated  in  accordance  with  section 
704(c)  principles. 


Capital  account  after  exercise  

Revaluation  : 

Capital  account  after  revaluation  ..„ 

Capital  account  reallocation '. 

Capital  account  after  capital  account  reallocation 

Income  allocation  (Yr.  2) 

Deduction  allocation  (Yr.  2)  

Capital  account  at  end  of  year  2  


TM 


Tax 


$20,000 


20.000 


20.000 
(500) 


19,500 


Book 


$20,000 


20.000 
(1,000) 


19,000 

1,000 

(500) 


19.500 


PK 


Tax 


$20,000 


20,000 


20,000 
(500) 


19,500 


Book 


$20,000 


20,000 
(1.000) 


19.000 

1.000 

(500) 


19.500 


DH 


Tax 


$16,000 


16,000 


16,000 

3,000 

(500) 


18,500 


Book 


$16,000 
1,000 


17.000 
2,000 


19.000 

1.000 

(500) 


19.500 


Example  22.  (i)  In  Year  1 ,  AC  and  NE  each 
contribute  cash  of  $10,000  to  LLC,  a  newly 
formed  limited  liability  company  classified 
as  a  partnership  for  Federal  tax  purposes,  in 
exchange  for  100  units  in  LLC.  Under  the 
LLC  agreement,  each  unit  is  entitled  to 
participate  equally  in  the  profits  and  losses 
of  LLC.  LLC  uses  the  cash  contributions  to 
purchase  two  non-depreciable  properties. 
Property  A  and  Property  B,  for  $10,000  each. 
Also  in  Year  1,  at  a  lime  when  Property  A 
and  Property  B  are  still  valued  at  $10,000 
each,  LLC  issues  an  option  to  DR.  The  option 
allows  DR  to  buy  100  units  in  LLC  for  an 
exercise  price  of  $15,000  in  Year  2.  DR  pays 
$1,000  to  LLC  for  the  issuance  of  the  option. 
Assume  that  the  LLC  agreement  requires  that, 
on  the  exercise  of  a  noncompensatory  option, 
LLC  comply  with  the  rules  of  paragraph 
(b)(2)(iv)(s)  of  this  section,  and  that  all 
material  allocations  and  capital  account 
adjustments  under  the  LLC  agreement  not 
pertaining  to  noncompensatory  options  are 
recognized  under  section  704(b).  Also 


assume  that  DR's  option  is  a 
noncompensatory  option  under  §  1.721-2(d), 
and  that  DR  is  not  treated  as  a  partner  with 
respect  to  the  option. 

(ii)  Prior  to  the  exercise  of  DR's  option.  ML 
contributes  $17,000  to  LLC  for  100  units  in 
LLC.  At  the  time  of  ML's  contribution. 
Property  A  has  a  value  of  $30,000  and  a  basis 
of  $10,000.  Property  B  has  a  value  of  $5,000 
and  a  basis  of  $10,000.  and  the  fair  market 
value  of  DR's  option  is  $2,000. 

(iii)  Upon  ML's  admission  to  the 
partnership,  the  capital  accounts  of  AC  and 
NE  (which  were  $10,000  each  prior  to  ML's 
admission)  are,  in  accordance  with  paragraph 
(b)(2)(iv)(/)  of  this  section,  adjusted  upward 
to  reflect  their  shares  of  the  unrealized 
appreciation  in  the  partnership's  assets. 
Under  paragraph  (b)(2)(iv)(/)(J)  of  this 
section,  those  adjustments  must  be  based  on 
the  fair  market  value  of  LLC  property  (taking 
section  7701(g)  into  account)  on  the  date  of 
the  adjustment.  The  fair  market  value  of 
partnership  property  ($36,000)  must  be 


reduced  by  the  consideration  paid  by  DR  to 
the  partnership  to  acquire  the  option  ($1,000) 
(under  paragraph  (b)(2)(iv)(/)(I)  of  this 
section),  and  the  excess  of  the  fair  market 
value  of  the  option  as  of  the  date  of  the 
adjustment  over  the  consideration  paid  by 
DR  to  acquire  the  option  ($1,000)  (under 
paragraph  (b)(2)(iv)(/j)(2)  of  this  section),  but 
only  to  the  extent  of  the  unrealized 
appreciation  in  LLC  property  ($15,000). 
Therefore,  the  revaluation  adjustments  must 
be  based  on  a  value  of  $34,000.  Accordingly, 
AC  and  NE's  capital  accounts  must  be 
increased  to  $17,000.  This  $1,000  reduction 
is  allocated  entirely  to  Property  A.  the  only 
asset  having  unrealized  appreciation. 
Therefore,  the  book  value  of  Property  A  is 
$29,000.  The  $19,000  of  built-in  gain  in 
Property  A  and  the  $5,000  of  built-in  loss  in 
Property  B  must  be  allocated  equally  between 
AC  and  NE  in  accordance  with  section  704(c) 
principles. 


Assets 
basis 


Value 


Option 
adjustment 


1704(c) 
book 


Property  A 
Property  B 


$10,000 
10.000 


$30,000 
5,000 


($1 ,000) 
0 


$29,000 
5,000 
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, 

Assets 
basis 

Value 

Option 
adjustment 

1704(c) 
book 

c. 

jsh          

1             1.000 

1.000 

0 

1,000 

1  Subtotal .' 

21,000 

36,000 

(1.000) 

35.000 

C 

ash  contributed  bv  ML  

17.000 

17,000 

■  0 

17,000 

Total                             

38,000 

53,000 

(1.000) 

52,000 

• 

Liabilities  and  Capital 

Tax 

Value 

AC 

NE  

ML  

Option  

$10,000 

10.000 

17,000 

1,000 

$17,000 

17,000 

17,000 

2,000 

Total 

38,000 

53,000 

(iv)  After  the  admission  of  ML,  when 
Property  A  still  has  a  value  of  $30,000  and 
a  basis  of  $10,000  and  Property  B  still  has  a 
value  of  $5,000  and  a  basis  of  $10,000,  DR 
exercises  the  option.  On  the  exercise  of  the 
option.  DR's  capital  account  is  credited  with 
the  amount  paid  for  the  option  ($1,000)  and 


the  exercise  price  of  the  option  ($15,000). 
Under  the  LLC  agreement,  however,  DR  is 
entitled  to  LLC  capital  corresponding  to  100 
units  of  LLC  ('A  of  LLC's  capital). 
Immediately  after  the  exercise  of  the  option, 
LLC's  assets  are  worth  $68,000  ($15,000 
contributed  by  DR,  plus  the  value  of  LLC 
assets  prior  to  the  exercise  of  the  option, 
$53,000).  DR  is  entitled  to  LLC  capital  equal 
to  V4  of  this  value,  or  $17,000.  As  DR  is 
entitled  to  $1,000  more  LLC  capital  than  DR's 
capital  contributions  to  LLC,  the  provisions 
of  paragraph  (b)(2)(iv)(s)  of  this  section 
apply. 

(v)  Under  paragraph  (b)(2)(iv)(s)  of  this 
section,  the  LLC  must  increase  DR's  capital 
account  from  $16,000  to  $17,000  by.  first, 
revaluing  LLC  property  in  accordance  with 


the  principles  of  paragraph  (b)(2)(iv)(/)  of  this 
section  and  allocating  the  first  $1,000  of  book 
gain  \o  DR.  The  net  increase  in  the  value  of 
LLC  properties  since  the  previous  revaluation 
is  $1 ,000  (the  difference  between  the  actual 
value  of  Property  A.  $30,000.  and  the  book 
value  of  Property  A,  $29,000).  The  entire 
$1,000  of  book  gain  is  allocated  to  DR. 
Because  the  revaluation  of  LLC  assets  under 
paragraph  (b)(2)(iv)(s)(2)  of  this  section 
increases  DR'S  capital  account  to  the  amount 
agreed  on  by  the  members,  the  LLC  is  not 
required  to  make  a  capital  account 
reallocation  under  paragraph  (b)(2)(iv)(s)(3) 
of  this  section.  Under  paragraph 
(b)(2)(iv)(/)(4)  of  this  section,  the  tax  items 
from  Properties  A  and  B  must  be  allocated  in 
accordance  with  section  704(c)  principles. 


— t-* ■ 

AC 

NE 

ML 

DR 

Book 

Tax 

Tax 

Book 

Tax 

Book 

Tax 

Book 

Canital  account  after  admission  of  ML 

$10,000 
10.000 

$17,000 
17,000 

$10,000        $17000 

$17,000 
17.000 

$17,000 
17.000 

Capital  account  after  exercise  of  DH's  option 

10.000 

17,000 

$16,000 

$16,000 
1.000 

Caoital  account  after  revaluation 

10,000 

17,000 

10,000 

17,000 

17,000          17.000 

16,000 

17,000 

.. ,, 1 

pxample  23.  (i)  On  the  first  day  of  Year  1, 
MS,  VH,  and  SR  form  LLC.  a  limited  liability 
oompany  classified  as  a  partnership  for 
Federal  tax  purposes.  MS  and  VH  each 
Qontribute  $10,000  cash  to  LLC  for  100  units 
of  common  interest  in  LLC.  SR  contributes 
$10,000  cash  for  a  convertible  preferred 
interest  in  LLC.  SR's  convertible  preferred 
interest  entitles  SR  to  receive  an  annual 
allocation  and  distribution  of  cumulative 
LLC  net  profits  in  an  amount  equal  to  10^ 
percent  of  SR's  unreturned  capital.  SR's 
oonvertible  preferred  interest  also  entitles  SR 
to  convert,  in  year  3,  SR's  preferred  interest 
into  100  units  of  common  interest.  If  SR 
converts,  SR  has  the  right  to  the  same  share 


of  LLC  capital  as  SR  would  have  had  if  SR 
had  held  the  100  units  of  common  interest 
since  the  formation  of  LLC.  Under  the  LLC 
agreement,  each  unit  of  common  interest  has 
an  equal  right  to  share  in  any  LLC  net  profits 
that  remains  after  payment  of  the  preferred 
return.  Assume  that  the  LLC  agreement 
requires  that,  on  the  exercise  of  a 
noncompensatory  option.  LLC  comply  with 
the  rules  of  paragraph  (b)(2)(iv)(s)  of  this 
section,  and  that  all  material  allocations  and 
capital  account  adjustments  under  the  LLC 
agreement  not  pertaining  to 
noncompensatory  options  are  recognized 
under  section  704(b).  Also  assume  that  SR's 
right  to  convert  the  preferred  interest  into  a 


common  intere.st  qualifies  as  a 
noncompensatory  option  under  §  1.721-2(d), 
and  that,  prior  to  the  exercise  of  the 
conversion  right.  SR  is  not  treated  as  a 
partner  with  respect  to  the  conversion  right. 

(ii)  LLC  uses  the  $30,000  to  purchase 
Property  Z,  a  property  that  is  depreciable  on 
a  straight-line  basis  over  15  years.  In  each  of 
Years  1  and  2.  LLC  has  net  income  of  $2,500. 
comprised  of  $4,500  of  gross  receipts  and 
$2,000  of  depreciation.  It  allocates  and 
distributes  $1,000  of  this  net  income  to  SR 
in  each  year.  LLC  allocates,  but  does  not 
distribute,  the  remaining  $1 ,500  of  net 
income  equally  to  MS  and  VH  in  each  year. 


MS 

VH 

SR 

Tax 

Book 

Tax 

Book 

Tax 

Book 

Caoital  account  uoon  fonnation   

$10,000 
1.500 

$10,000 
1,500 

$10,000 
1,500 

$10,000 
1,500 

$10,000 
2,000 
(2.000) 

$10,000 

Allocation  of  income  Years  1  and  2    

2,000 

Distrihiitifkn^  Ypar^  1  and  2                                                                 

(2,000) 

Caoital  account  end  of  Year  2                      

11,500 

11,500 

11,500 

11,500 

10.000 

10,000 

(iii)  At  the  beginning  of  Year  3,  when 
Property  Z  has  a  value  of  $38,000  and  a  basis 
of  $26,000  ($30,000  original  basis  less  $4,000 
of  depreciation)  and  LLC  has  accumulated 
undistributed  cash  of  $7,000  ($9,000  gross 
receipts  less  $2,000  distributions),  SR 


converts  SR's  preferred  interest  into  a 
common  interest.  Under  paragraphs 
(b)(2)(iv)(b)(2)  and  (b)(2)(iv)(d){4)  of  this 
section,  SR's  capital  account  after  the 
conversion  equals  SR's  capital  account  before 
the  conversion,  $10,000.  On  thexonversion 


of  the  preferred  interest,  however,  SR  is 
entitled  to  LLC  capital  corresponding  to  100 
units  of  common  interest  in  LLC  (V3  of  LLC's 
capital).  At  the  time  of  the  conversion,  the 
total  value  of  LLC  assets  is  $45,000.  SR  is 
entitled  to  LLC  capital  equal  to  V3  of  this 
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value,  or  $15,000.  As  SR  is  entitled  to  S5.000 
more  LLC  capital  than  SR's  capital  account 
immediately  after  the  conversion,  the 
provisions  of  paragraph  (b)(2)(iv)(.s)  of  this 
section  apply. 


Basis         Value 

Assets: 
Property  Z  Undistnb- 
uted  Income 

$26,000      S38.000 

7,000 

7,000 

Total  

33,000 

45,000 

Basis 

Value 

Liabilities  and  Capital: 

MS 

VH  

SR  

11,500 
11,500 
10,000 

15,000 
15,000 
15,000 

Total  

33,000 

45,000 

(iv)  Under  paragraph  (b)(2)(iv)(.s)  of  this' 
section,  LLC  must  increase  SR's  capital 
account  from  $10,000  to  $l.'i.000  by.  first, 
revaluing  LLC  property  in  accordance  with 
the  principles  of  paragraph  (b)(2)(iv)(/)  of 
this  section,  and  allocating  the  first  $5,000  of 
book  gain  from  that  revaluation  to  SR.  The 


net  unrealized  gain  in  LLC's  assets  (Property 
Z)  is  $12,000  ($.18,000  value  less  $26,000 
basis).  The  first  $5,000  of  this  gain  must  be 
allocated  to  SR.  The  remaining  $7,000  of  that 
gain  must  be  allocated  equally  to  MS  and  VH 
in  accordance  with  the  LLC  agreement. 
Because  the  revaluation  of  LLC  assets  under 
paragraph  (b)(2)(iv)(.s)(2)  of  this  section 
increases  SR's  capital  account  to  the  amount 
agreed  on  by  the  members.  LLC  is  not 
required  to  make  a  capital  account 
reallocation  under  paragraph  (b)(2)(iv)(s)(j() 
of  this  section.  Under  paragraph 
(b)(2)(iv)(/)(4)  of  this  section,  the  tax  items 
from  the  revalued  property  must  be  allocated 
in  accordance  with  section  704(c)  principles. 


MS 

VH 

SR 

■ 

Tax 

Book 

Tax 

Book 

Tax 

Book 

Canital  account  orior  to  conversion             

$11,500 

$1 1 ,500 
3,500 

$11,500 

$11,500 
3,500 

$10,000 

$10,000 

Rp\/r)lii;4tinn  nn  rnn\/pr<;ion                                                            .             

5,000 

Capital  account  after  conversion  

11,500 

15,000 

11,500 

15,000 

10,000 

15,000 

Example  24.  (i)  On  the  first  day  of  Year  1, 
AK  and  IP  each  contribute  cash  of  $10,000 
to  LLC,  a  newly  formed  limited  liability 
company  classified  as  a  partnership  for 
Federal  tax  purposes,  in  exchange  for  100 
units  in  LLC.  Immediately  after  its  formation. 
LLC  borrows  $10,000  from  IS.  Under  the 
terrns  of  the  debt  instrument,  interest  of 
$1,000  is  payable  annually  and  principal  is 
repayable  in  five  years.  Throughout  the  term 
of  the  indebtedness,  IS  has  the  right  to 
convert  the  debt  instrument  into  100  units  in 
LLC.  If  IS  converts,  IS  has  the. right  to  the 
same  share  of  LLC  capital  as  [S  would  have 


had  if  IS  had  held  100  units  in  LLC  since  the 
formation  of  LLC.  Under  the  LLC  agreement, 
*ach  unit  participates  equally  in  the  profits 
and  losses  of  LLC  and  has  an  equal  right  to 
share  in  LLC  capital.  Assume  that  the  LLC. 
agreement  requires  that,  on  the  exercise  of  a 
noncompensatory  option,  LLC  comply  with 
the  rules  of  paragraph  (b)(2)(iv)(.s)  of  this 
section,  and  that  all  material  allocations  and 
capital  account  adjustments  not  pertaining  to 
noncompensatory  options  are  recognized 
under  section  704(b).  Also  assume  that  fS's 
right  to  convert  the  debt  into  an  interest  in 
LLC  qualifies  as  a  noncompensatory  option 


under  §  1.721-2(d),  and  that,  prior  to  the 
exercise  of  the  conversion  right,  IS  is  not 
treated  as  a  partner  with  respect  to  the 
convertible  debt. 

(ii)  LLC  uses  the  $.30,000  to  purchase 
Property  D,  property  that  is  depreciable  on  a 
straight-line  basis  over  15  years.  In  each  of 
Years  1,  2,  and  3,  LLC  has  net  income  of 
$2,000,  comprised  of  $5,000  of  gross  receipts. 
$2,000  of  depreciation,  and  interest  expense 
(representing  pavments  of  interest  on  the 
loan  from  fS)  of  $1,000.  LLC  allocates,  but 
does  not  distribute,  this  income  equally  to 
AKandlP. 


AK 


Tax 


Book 


JP 


Tax  . 


Book 


JS 


Tax 


Book 


Initial  capital  account  

Year  1  net  income  

Years  2  net  Income 

Years  3  net  income -. 

Year  4  initial  capital  account 


$10,000 
$1,000 
$1,000 
$1,000 


10,000 
1,000 
1,000 
1,000 


$10,000 
$1,000 
$1,000 
$1 ,000 


10,000 
1,000 
1,000 
1,000 


$13,000 


13,000 


$13,000 


13,000 


(iii)  At  the  beginning  of  year  4,  at  a  time 
when  Property  D.  the  LLC's  only  asset,  has 
a  value  of  $33,000  and  basis  of  $24,000 
($30,000  original  basis  less  $6,000 
depreciation  in  Years  1  through  3).  and  LLC 
has  accumulated  undistributed  cash  of 
$12,000  ($15,000  gross  receipts  less  $3,000  of 
interest  payments)  in  LLC,  IS  converts  the 
debt  into  a  1/3  interest  in  LLC.  Under 
paragraphs  (b)(2)(iv)(fe)(2)  and  (b)(2)(iv)(c/)(4) 
of  this  section,  IS's  capital  account  after  the 
conversion  is  the  adjusted  basis  of  the  debt 
immediately  before  IS's  conversion  of  the 
debt,  $10,000,  plus  any  accrued  but  unpaid 
qualified  stated  interest  on  the  debt,  $0.  On 
the  conversion  of  the  debt,  however,  fS  is 
entitled  to  receive  LLC  capital  corresponding 
to  100  units  of  LLC  (1/3  of  LLC's  capital).  At 
the  time  of  the  conversion,  the  total  value  of 
LLC's  assets  is  $45,000.  IS  is  entitled  to  LLC 
capital  equal  to  1/3  of  this  value,  or  $15,000. 
As  IS  is  entitled  to  $5,000  more  LLC  capital 


than  IS's  capital  contribution  to  LLC 
($10,000),  the  provisions  of  paragraph 
(b)(2)(iv)(s)  of  this  section  apply. 


Basis 

Value 

Assets: 
Property  D 

$24,000 
12,000 

$33,000 

Cash 

12,000 

Total  

36,000 

45,000 

Liabilities  and  Capital: 

AK  

JP  

JS  

13,000 
13,000 
10,000 

15,000 
15,000 
15,000 

Total  

36,000 

45.000 

(iv)  Under  paragraph  (b)(2)(iv)(s)  of  this 
section,  LLC  must  increase  JS's  capital 
account  from $10,000  to  $15,000  by,  first. 


revaluing  LLC  property  in  accordance  with 
the  principles  of  paragraph  (b)(2)(iv)(/)  of  this 
section,  and  allocating  the  first  $5,000  of 
book  gain  from  that  revaluation  to  IS.  The  net 
unrealized  gain  in  LLC's  assets  (Property  D) 
is  $9,000  ($33,000  value  less  $24,000  basis). 
The  first  $5,000  of  this  gain  must  be  allocated 
to  IS,  and  the  remaining  $4,000  of  that  gain 
must  be  allocated  equally  to  AK  and  IP  in 
accordance  with  the  LLC  agreement.  Because 
the  revaluation  of  LLC  assets  under 
paragraph  (b)(2)(iv)(s)(2)  of  this  section 
increases  IS's  capital  account  to  the  amount 
agreed  upon  by  the  members,  LLC  is  not 
required  to  make  a  capital  account 
reallocation  under  paragraph  (b)(2)(iv)(s)(3) 
of  this  section.  Under  paragraph 
(b)(2)(iv)(/)(4)  of  this  section,  the  tax  items 
from  thejevalued  property  must  be  allocated 
in  accordance  with  section  704(c)  principles, 
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AK 


Tax 


Book 


JP 


Tax 


Book 


JS 


Tax 


Book 


Year  4  capital  account  prior  to  exercise 

Capital  account  after  exercise  

Revaluation  

Capital  account  after  revaluation  ... 


$13,000 
13,000 


$13,000 

13,000 

2.000 


$13,000 
13.000 


$13,000 

13,000 

2,000 


0 
10.000 


13.000 


15.000 


13,000 


15,000 


10,000 


0 

10,000 

5.000 


15.000 


3.  Section  1.704-3  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(6)(i)  to  read  as  follows: 

§1.704-3    Contributed  property. 

(a)  *  *    * 

(6)  Other  applications  of  section 
704(c)  principles — (i)  Revaluations 
under  section  704(b).  The  principles  of 
this  section  apply  to  allocations  with 
respect  to  property  for  which 
differences  between  book  value  and 
adjusted  tax  basis  are  created  when  a 
partnership  revalues  partnership 
property  pursuant  to  §  1.704- 
l(b)(2)(iv)(/)  or  1.704-l{b)(2)(iv)(s) 
(reverse  section  704(c)  allociations). 


4.  Section  1.721-2  is  added  to  read  as 
follows: 

§  1 .721  -2    Noncompensatory  options. 

(a)  Exercise  of  a  noncompensatory 
option.  Notwithstanding  §  1.721-l(b)(l). 
section  721  applies  to  the  exercise  (as 
defined  in  paragraph  (e)(4)  of  this 
section)  of  a  Boncompensatory  option 
(as  defined  in  paragraph  (d)  of  this 
section).  However,  if  the  exercise  price 
(as  defined  in  paragraph  (e)(5)  of  this 
section)  of  a  noncompensatory  option 
exceeds  the  capital  account  received  by 
the  option  holder  on  the  exercise  of  the 
noncompensatory  option,  the 
transaction  will  be  given  tax  effect  in 
accordance  with  its  true  nature. 

(b)  Transfer  of  property  in  exchange 
for  a  noncompensatory  option.  Section 
721  does  not  apply  to  a  transfer  of 
property  to  a  partnership  in  exchange 
for  a  noncompensatory  option.  For 
example,  if  a  person  purchases  a 
noncompensatory  option  with 
appreciated  property,  the  person 
recognizes  income  or  gain  to  the  extent 
that  the  fair  market  value  of  the 
noncompensatory  option  exceeds  the 
person's  basis  in  the  surrendered 
property. 

(c)  Lapse  of  a  noncompensatory 
option.  Section  721  does  not  apply  to 
the  lapse  of  a  noncompensatory  option. 

(d)  Scope.  The  provisions  of  this 
section  apply  only  to  noncompensatory 
options  and  do  not  apply  to  any  interest 
on  convertible  debt  that  has  been 
accrued  by  the  partnership  (including 
accrued  original  issue  discount).  For 


purposes  of  this  section,  the  term 
noncompensatory  option  means  an 
option  (as  defined  in  paragraph  (e)(1)  of 
this  section)  issued  by  a  partnership  (the 
issuing  partnership),  other  than  an 
option  issued  in  connection  with  the 
performance  of  services. 

(e)  Definitions.  The  following 
definitions  apply  for  the  piuposes  of 
this  section. 

(1)  Option  means  a  call  option  or  . 
warrant  to  acquire  an  interest  in  the 
issuing  partnership,  the  conversion 
feature  of  convertible  debt  (as  defined  in 
paragraph  {e)(2)  of  this  section),  or  the 
conversion  feature  of  convertible  equity 
(as  defined  in  paragraph  (e)(3)  of  this 
section).  A  contract  that  otherwise 
constitutes  an  option  shall  not  fail  to  be 
treated  as  such  for  purposes  of  this 
section  merely  because  it  may  or  must 
be  settled  in  cash  or  property  other  than 
a  partnership  interest. 

(2)  Convertible  debt  is  any 
indebtedness  of  a  partnership  that  is 
convertible  into  an  interest  in  that 
partnership. 

(3)  Convertible  equity  is  preferred 
equity  in  a  partnership  that  is 
convertible  into  common  equity  in  that 
partnership.  For  this  purpose,  preferred 
equity  is  any  interest  in  the  issuing 
partnership  that  entitles  the  partner  to  a 
preferential  return  on  capital  and 
conunon  equity  is  any  interest  in  the 
issuing  partnership  that  is  not  preferred 
equity. 

(4)  Exercise  means  the  exercise  of  an 
option  or  warrant  or  the  conversion  of 
convertible  debt  or  convertible  equity. 

(5)  Exercise  price  means,  in  the  case 
of  a  call  option  or  warrant,  the  exercise 
price  of  the  call  option  or  warrant;  in 
the  case  of  convertible  equity,  the 
converting  partner's  capital  account 
with  respect  to  that  convertible  equity, 
increased  by  the  fair  market  value  of 
cash  or  other  property  contributed  to  the 
partnership  in  connection  with  the 
conversion;  and.  in  the  case  of 
convertible  debt,  the  adjusted  issue 
price  (within  the  meaning  of  §  1.1275- 
1(b))  of  the  debt  converted,  increased  by 
accrued  but  unpaid  qualified  stated 
interest  and  by  the  fair  market  value  of 
cash  or  other  property  contributed  to  the 
partnership  in  connection  with  the 
conversion. 


(f)  Example.  The  following  example 
illustrates  the  provisions  of  this  section: 

Example.  In  Year  1 ,  L  and  M  form  general 
partnership  LM  with  cash  contributions  of 
$5,000  each,  which  are  used  to  purchase 
land.  Properly  D,  for  SIO.OOO.  In  that  same 
year,  the  partnership  issues  an  option  ti»  N 
to  buy  a  one-third  interest  in  the  partnership 
at  apy  time  before  the  end  of  Year  3.  The 
exercise  price  of  the  option  is  $5,00p.  payable 
in  either  cash  or  property-  N  transfers 
Property  E  with  a  basis  of  S600  and  a  value 
of  $1,000  to  the  partnership  in  exchange  for 
the  option.  N  provides  no  other  consideration 
for  the  option.  Assume  that  N's  option  is  a 
noncompensatory  option  under  paragraph  (d) 
of  this  section  and  that  N  is  not  treated  as  a 
partner  with  respect  to  the  option.  Under 
paragraph  (b)  of  this  section,  section  721(a) 
does  not  apply  to  N's  transfer  of  Property  E 
to  LM  in  exchange  for  the  option.  In 
accordance  with  §  1.1001-2.  upon  N's 
transfer  of  Property  E  to  the  partnership  in 
exchange  for  the  option.  N  recognizes  S400 
of  gain.  Under  open  transaction  principles 
applicable  to  noncompensatory  options,  the 
partnership  does  not  recognize  any  gain  upon 
receipt  of  appreciated  property  in  exchange 
for  the  option.  The  partnership  has  a  basis  of 
$1,000  in  Property  E.  In  Year  3.  when  the 
partnership  property  is  valued  at  516.000,  N 
exercises  the  option,  contributing  Property  F 
with  a  basis  of  $3,000  and  a  fair  market  value 
of  $5,000  to  the  partnership.  Under 
paragraph  (a)  of  this  section,  neither  the 
partnership  nor  N  recognizes  gain  upon  N's 
contribution  of  property  to  the  partnership 
upon  the  exercise  of  the  option.  Under 
section  723.  the  partnership  has  a  basis  of 
$3,000  in  Property  F.  See  S  1.704- 
l(b)(2)(iv)(t/)(-/)  and  [s]  for  special  rules 
applicable  to  capital  account  adjustments  on 
the  exercise  of  a  noncompensatorA'  option. 

(g)  Effective  Date.  This  section  applies 
to  noncompensatory  options  that  are 
issued  on  or  after  the  date  final 
regulations"  are  published  in  the  Federal 
Register. 

5.  Section  1.761-3  is  added  to  read  as 
follows. 

§  1 .761-3    Certain  option  holders  treated  as 
partners. 

(a)  In  general.  A  noncompensatory 
option  (as  defined  in  paragraph  (b)  of 
this  section)  is  treated  as  a  partnership 
interest  if  the  option  (and  any  rights 
associated  with  it)  provides  the  holder 
with  rights  that  are  substantially  similar 
to  the  rights  afforded  to  a  partner.  This 
paragraph  applies  only  if,  as  of  the  date 
that  the.  noncompensatory-  option  is 


2940  Federal  Register/Vol.  68,  No.  14 / Wednesday,  January  22.  20037Proposed  Rules 


issued,  transferred,  or  modified,  there  is 
a  strong  likelihood  that  the  failure  to 
treat  the  holder  of  the  noncompensatory 
option  as  a  partner  would  result  in  a 
substantial  reduction  in  the  present 
value  of  the  partners'  and  the  holder's 
-aggregate  tax  liabilities.  If  the  holder  of 
a  noncompensatory  option  is  treated  as 
a  partner  under  this  section,  such 
partner's  distributive  share  of  the 
partnership's  income,  gain,  loss, 
deduction  or  credit  (or  items  thereof)  is 
determined  in  accordance  with  that 
partner's  interest  in  the  partnership 
(taking  into  account  all  facts  and 
circumstances)  in  accordance  with 
§1.704-l{b)(3). 

(b)  Definitions — (1)  Noncompensatory 
option.  For  purposes  of  this  section,  a 
noncompensatory  option  means  an 
option  (as  defined  in  paragraph  (b)(2)  of 
this  section)  issued  by  a  partnership, 
other  than  an  option  issued  in 
connection  with  the  performance  of 
services.  A  noncompensatory  option 
issued  by  an  eligible  entity  (as  defined 
in  §  301.7701-3(a))  that  would  become  a 
partnership  under  §301. 7701-3(f)(2)  of 
this  chapter  if  the  option  holder  were 
treated  as  a  partner  under  this  section  is 
also  a  noncompensatory  option  for 
purposes  of  this  section.  If  a 
noncompensatory  option  is  issued  by 
such  an  eligible  entity,  then  the  eligible 
entity  is  treated  as  a  partnership  for 
purposes  of  applying  this  section. 

(2)  Option.  For  purposes  of  this 
section,  a  call  option  or  warrant  to 
acquire  an  interest  in  the  issuing 
partnership  is  an  option.  In  addition, 
convertible  debt  (as  defined  in  §  1.721- 
2(e)(2))  emd  convertible  equity  (as 
defined  in  §  1.721-2(e)(3))  are  options 
for  purposes  of  this  section.  A  contract 
that  otherwise  constitutes  an  option 
shall  not  fail  to  be  treated  as  such  for 
purposes  of  this  section  merely  because 
it  may  or  must  be  settled  in  cash  or 
property  other  than  a  partnership 
interest. 

(c)  Rights  taken  into  account.  (1)  In 
determining  whether  a 
noncompensatory  option  provides  the 
holder  with  rights  that  are  substantially 
similar  to  the  rights  cifforded  to  a 
partner,  all  facts  and  circumstances  are 
considered,  including  whether  the 

•  option  is  reasonably  certain  to  be 
exercised  (as  of  the  time  that  the  option 
is  issued,  transferred  or  modified)  and 
whether  the  option  holder  possesses 
partner  attributes.  For  purposes  of  this 
section,  if  a  noncompensatory  option  is 
reasonably  certain  to  be  exercised,  then 
the  holder  of  the  option  ordinarily  has 
rights  that  are  substantially  similar  to 
the  rights  afforded  to  a  partner. 

(2)  Reasonable  certainty  of  exercise. 
The  following  factors  are  relevant  in 


determining  whether  a 
noncompensatory  option  is  reasonably 
certain  to  be  exercised  (as  of  the  time 
that  the  noncompensatory  option  is 
issued,  transferred,  or  modified) — 

(i)  The  fair  market  value  of  the 
partnership  interest  that  is  the  subject  of 
the  option; 

(ii)  The  exercise  price  of  the  option; 

(iii)  The  term  of  the  option; 

(iv)  The  volatility,  or  riskiness,  of  the 
partnership  interest  that  is  the  subject  of 
the  option; 

(v)  The  fact  that  the  option  premium 
and,  if  the  option  is  exercised,  the 
option  exercise  price,  will  become 
assets  of  the  partnership; 

(vi)  Anticipated  distributions  by  the 
partnership  during  the  term  of  the 
option; 

(vii)  Any  other  special  option 
features,  such  as  an  exercise  price  that 
declines  over  time  or  declines 
contingent  on  the  happening  of  specific 
events; 

(viii)  The  existence  of  related  options, 
including  reciprocal  options;  and 

(ix)  Any  other  arrangements  (express 
or  implied)  affecting  the  likelihood  that 
the  option  will  be  exercised. 

(3)  Partner  attributes.  Partner 
attributes  include  the  extent  to  which 
the  holder  of  the  option  will  share  in  the 
economic  benefit  of  partnership  profits 
(including  distributed  profits)  and  in  the 
economic  detriment  associated  with 
partnership  losses.  Partner  attributes 
also  include  the  existence  of  any 
arrangement  (either  within  the  option 
agreement  or  in  a  related  agreement) 
that,  directly  or  indirectly,  allows  the 
holder  of  a  noncompensatory  option  to 
control  or  restrict  the  activities  of  the 
partnership.  For  this  purpose,  rights  in 
the  partnership  possessed  by  the  option 
holder  solely  by  virtue  of  owning  a 
partnership  interest  and  not  by  virtue  of 
holding  a  noncompensatory  option  are 
not  taken  into  account,  provided  that 
those  rights  are  no  greater  than  rights 
granted  to  other  partners  owning  similar 
interests  in  the  partnership. 

(d)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section. 
For  the  following  examples,  assume 
that: 

(1)  Each  option  agreement  provides 
that  the  partnership  cannot  make 
distributions  to  its  partners  while  the 
option  remains  outstanding;  and 

(2)  The  option  holders  do  not  have 
any  significant  rights  to  control  or 
restrict  the  activities  of  the  partnership 
(other  than  restricting  distributions  and 
dilutive  issuances  of  partnership 
equity). 

Example  1.  Active  trade  or  business.  PRS 
is  a  partnership  engaged  in  a 


telecommunications  business.  In  exchange 
for  a  premium  of  .$8x,  PRS  issues  a 
noncompensatory  option  to  A  to  acquire  a  10 
percent  interest  in  PRS  for  $17x  at  any  time 
during  a  7-year  period  commencing  on  the 
date  on  which  the  option  is  issued.  At  the 
time  of  the  issuance  of  the  option,  a  10 
percent  interest  in  PRS  has  a  fair  market 
value  of  $16x.  Due  to  the  riskiness  of  PRS's 
business,  the  value  of  a  10  percent  PRS 
interest  in  7  years  is  not  reasonably 
predictable  as  of  the  time  the  option  is 
issued.  Therefore,  it  is  not  reasonably  certain 
that  A's  option  will  be  exercised. 
Furthermore,  although  the  option  provides  A 
with  substantially  the  same  economic  benefit 
of  partnership  profits  as  would  a  direct 
investment  in  PRS,  A  does  not  share  in 
substantially  the  same  economic  detriment  of 
partnership  losses  as  would  a  partner  in  PRS. 
Given  these  facts,  the  option  to  acquire  a  PRS 
interest  does  not  provide  A  with  rights  that 
are  substantially  similar  to  the  rights  afforded 
to  a  partner.  Therefore,  A  is  not  treated  as  a 
partner  under  this  section. 

Example  2.  Option  issued  by  partnership 
witii  reasonably  predictable  earnings.  PRS 
owns  rental  real  property.  The  property  is  95 
percent  rented  to  corporate  tenants  with  a 
mid-investment  grade  bond  rating  or  better 
and-is  expected  to  remain  so  for  the  next  20 
years.  The  tenants  of  the  building  are 
responsible  for  paying  all  real  estate  taxes, 
insurance,  and  maintenance  expenses 
relating  to  the  property.  Occupancy  rates  in 
properties  of  a  similar  character  are  high  in 
the  geographic  area  in  which  the  property  is 
located,  and  it  is  reasonably  predictable  that 
properties  in  that  area  will  retain  their  value 
during  the  next  10  years.  In  exchange  for  a 
premium  of  $6.5x,  PRS  issues  a 
noncompensatory  option  to  B  to  acquire  a  10 
percent  interest  in  PRS  for  $17x  at  the  end 
of  a  7-year  period  commencing  on  the  date 
of  the  issuance  of  the  option.  At  the  time  the 
option  is  issued,  a  10  percent  interest  in  PRS 
has  a  fair  market  value  of  $16. 5x.  Given  the 
stability  of  PRS's  rental  property,  PRS  can 
reasonably  predict  that  its  net  cash  flow  for 
each  of  the  7  years  during  which  the  option 
is  outstanding  will  be  SlOx  ($70x  over  the  7 
years),  and  that  there  will  be  no  decline  in 
the  value  of  the  property  during  that  time.  In 
light  of  the  reasonably  predictable  earnings  of 
PRS  and  the  fact  that  PRS  will  make  no 
distributions  to  its  partners  during  the  7 
years  that  the  option  is  outstanding,  it  is 
reasonably  certain  that  the  value  of  a  10 
percent  interest  in  PRS  at  the  end  of  the 
option's  7-year  term  will  significantly  exceed 
the  exercise  price  of  the  option.  Therefore, 
the  option  is  reasonably  certain  to  be 
exercised.  Because  the  option  is  reasonably 
certain  to  be  exercised,  under  these  facts,  B 
has  rights  that  are  substantially  similar  to  the 
rights  afforded  to  a  partner.  Therefore,  if 
there  is  a  strong  likelihood  that  failure  to 
treat  B  as  a  partner  would  result  in  a 
substantial  reduction  in  the  partners'  and  B's 
aggregate  tax  liabilities,  B  will  be  treated  as 
a  partner.  In  such  a  case,  B's  distributive 
share  of  PRS's  income,  gain,  loss,  deduction, 
or  credit  (or  items  thereof)  is  determined  in 
accordance  with  B's  interest  in  the 
partnership  (taking  into  account  all  facts  and 
circumstances)  in  accordance  with  §  1.704- 
1(b)(3). 
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Example  3.  Deep  in  the  money  options,  (i) 
LP  is  a  limited  partnership  engaged  in  an 
internet  start-up  venture.  In  exchange  for  a 
premium  of  $14x,  LP  issues  a 
noncompensatory  option  to  C  to  acquire  a  5 
percent  interest  in  IJ"  for  $6x  at  any  time 
during  a  10-year  period  commencing  on  the 
date  on  which  the  option  is  issued.  At  the 
time  of  the  issuance  of  the  option,  a  5  percent 
interest  in  LP  has  a  fair  market  value  of  $15x. 
Because  of  the  riskiness  of  LP's  business,  the 
option  is  not  reasonably  certain  to  be 
exercised.  Nevertheless,  because  C  has  paid 
a  S14x-  premium  for  a  partnership  interest 
that  has  a  fair  market  value  of  $15x,  C  has 
substantially  the  same  economic  benefits  and 
detriments  as  a  result  of  purchasing  the 
option  as  C  would  have  had  if  C  had 
purchased  a  partnership  interest.  Therefore, 
the  option  provides  C  with  rights  that  are 
substantially  similar  to  the  rights  afforded  to 
a  partner  (partner  attributes).  See  paragraph 
(c3(3)  of  this  section,.  If  there  is  a  strong 
likelihood  that  failure  to  treat  C  as  a  partner 
would  result  in  a  substantial  reduction  in  the 
partners'  and  C's  aggregate  tax  liabilities,  C 
will  be  treated  as  a  partner.  In  such  a  case, 
C's  distributive  share  of  LP's  income,  gain, 
loss,  deduction,  or  credit  (or  items  thereof)  is 
determined  in  accordance  with  C's  interest  in 
the  partnership  (taking  into  account  all  facts 
>■  and  circumstances)  in  accordance  with 
§l,704-l(b)(3). 

(ii)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  3,  except  that  C  transfers 
SISOx  to  LP  in  exchange  for  a  note  from  LP 
that  matures  10  years  from  the  date  of 
issuance  and  a  warrant  to  acquire  a  5  percent 
interest  in  LP  for  an  exercise  price  of  $6x. 
The  warrant  issued  with  the  debt  is 
exercisable  at  any  time  during  the  10-year 
term  of  the  debt.  The  debt  instrument  and  the 
warrant  comprise  an  investment  unit  with 
the  meaning  of  section  1273(c)(2).  Under 
§  1.1273-2(h),  the  issue  price  of  the 
investment  unit,  $150x,  is  allocated  $136x  to 
the  debt  instrument  and  $14x  to  the  warrant. 
As  in  paragraph  (i),  C  has  substantially  the 
same  economic  benefits  and  detriments  as  a 
result  of  purchasing  the  warrant  as  C  would 
have  had  if  C  had  purchased  a  partnership 
interest.  Therefore,  the  warrant  provides  C 
with  rights  that  are  substantially  similar  to 
the  rights  afforded  to  a  partner.  If  there  is  a 
strong  likelihood  that  failure  to  treat  C  as  a 
partner  would  result  in  a  substantial 
reduction  in  the  partners'  and  C's  aggregate 
tax  liabilities,  then  C  will  be  treated  as  a 
partner.  In  such  a  case,  C's  distributive  share 
of  LP's  income,  gain,  loss,  deduction,  or 
credit  (or  items  thereof)  is  determined  in 
aocordance  with  C's  interest  in  the 
partnership  (taking  into  account  all  facts  and 
circumstances)  in  accordance  with  §  1.704- 
1(b)(3). 

(e)  Effective  Date.  This  section  applies 
to  noncompensatory  options  that  are 
issued  on  or  after  the  date  final 
r^ulations  are  published  in  the  Federal 
Register. 

6.  Section  1.1272-1  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (e)  to  read  as  follows: 


§  1 .1 272-1    Current  inclusion  of  OiO  in 
income. 

***** 

(e)  *  *  *  For  debt  instruments  issued 
on  or  after  the  date  final.regulations  are 
published  in  the  Federal  Register,  the 
term  stock  in  the  preceding  sentence 
means  an  equity  interest  in  any  entity 
that  is  classified,  for  Federal  tax 
purposes,  as  either  a  partnership  or  a 
corporation. 
***** 

7.  Section  1.1273-2  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (j)  to  read  as  follows: 

§  1 .1 27^-2    Determination  of  issue  price 
and  issue  date. 

***** 

(j)  *  *  *  For  debt  instruments  issued 
on  or  after  the  date  final  regulations  are 
published  in  the  Federal  Register,  the 
term  stock  in  the  preceding  sentence 
means  an  equity  interest  in  any  entity 
that  is  classified,  for  Federal  tax 
purposes,  as  either  a  partnership  or  a 
corporation. 
*****, 

8.  Section  1.1275-4  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)(4)  to  read  as  follows: 

§  1 .1 275-4    Contingent  payment  debt 
instruments. 

(a)  *  *   * 

(4)  *  *  *  For  debt  instriunents  issued 
on  or  after  the  date  final  regulations  are 
published  in  the  Federal  Register,  the 
term  stock  in  the  preceding  sentence 
means  an  equity  interest  in  any  entity 
that  is  classified,  for  Federal  tax 
purposes,  as  either  a  partnership  or  a 
corporation. 
***** 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

[FR  Doc.  03-872  Filed  1-21-03;  8:45  am] 
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DEPARTMErfT  OF  LAQOR 

Mine  Safety  and  Health  Administration 

30CFRPart18 

RiN  1219-AA98  (Phase  10) 

Alternate  Locldng  Devices  for  Plug  and 
Receptacle-Type  Connectors  on 
Mobile  Battery-powered  Machines 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  MSHA  is  proposing  to  amend 
the  existing  regulation  by  allowing  the 


optional  use  of  alternative  locking 
devices  for  plugs  and  receptacles  to 
secure  battery  plugs  to  receptacles.  The 
proposed  rule  would  eliminate  the  need 
to  file  petitions  for  modification  to  use 
this  alternative  means  of  securing 
battery  plugs  to  receptacles. 
MSHA  is  using  direct  final 
rulemaking  for  this  action  because  the 
Agency  expects  that  there  will  be  no 
significant  adverse  comments  on  the 
rule.  If  no  significant  adverse  comments 
are  received,  MSHA  will  confirm  the 
effective  date  of  the  direct  final  rule.  If 
significant  adverse  comments  are 
received,  MSHA  will  withdraw  the 
direct  final  rule  and  proceed  with 
rulemaking  on  this  proposed  rule.  A 
subsequent  Federal  Register  document 
will  be  published  to  announce  MSHA's 
action. 

DATES:  Comments  must  be  received  on 
or  before  February  21,  2003.  Submit 
written  comments  on  the  information 
collection  requirements  by  February  21, 
2003.  The  direct  final  rule  will  become 
effective  March  10,  2003,  unless  we 
receive  significant  adverse  comments  by 
February  21,  2003.  If  we  receive  such 
comments,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  and 
proceed  with  notice  and  comment 
rulemaking. 

ADDRESSES:  Comments  must  be  clearly 
identified  as  such  and  transmitted  either 
electronically  to  comments@rnsha.gov, 
by  facsimile  to  (202)  693-9441.  or  by 
regular  mail  or  hand  delivery  to  MSHA, 
Office  of  Standards,  Regulations,  and 
Variances,  1100  Wilson  Blvd.,  Room 
2313,  Arlington,  Virginia  22209-3939. 
You  may  contact  MSHA  with  any 
format  questions.  Comments  are  posted 
for  public  viewing  at  http:// 
www.msha.gov/cuiTentcomments.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W.  Nichols,  Jr..  Director;  Office 
of  Standards,  Regulations,  and 
Variances,  MSHA;  phone:  (202)  693- 
9442;  facsimile:  (202)  693-9441;  E-mail: 
nichols-marvin@msha.gov.  You  can 
view  comments  filed  on  this  rulemaking 
at  http://www.msha.gov/ 
currentcomments.htm. 

SUPPLEMENTARY  INFORMATION: 

I.  Direct  Final  Rules 

Concurrent  with  this  proposed  rule, 
we  also  are  publishing  a  separate, 
substantively  identical  direct  final  rule 
in  the  Final  Rule  section  of  this  Federal 
Register.  The  simultaneous  publication 
of  these  documents  will  speed  notice 
and  comment  rulemaking  imder  §  553  of 
the  Administrative  Procedure  Act 
should  we  have  to  withdraw  the  direct 
final  rule.  All  interested  parties  should 
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comment  at  this  time  because  we  will 
not  initiate  an  additional  comment 
period. 

MSHA  has  determined  that  the 
subject  of  this  rulemaking  is  suitable  for 
a  direct  final  rule.  The  Agency  believes 
the  actions  taken  are  noncontroversial 
eind  therefore  does  not  anticipate 
receiving  any  significant  adverse 
comments.  If  MSHA  does  not  receive 
significant  adverse  comments  on  or 
before  t"ebruary  21.  2003.  the  Agency 
will  publish  a  notice  in  the  Federal 
Register  no  later  than  March  10,  2003. 
confirming  the  effective  date  of  the 
direct  final  rule. 

For  purposes  of  the  direct  final 
rulemaking,  a  significant  adverse 
comment  is  one  that  explains  why  the 
rule  would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  why  it  would 
be  ineffective  or  unacceptable  without  a 
change.  In  determining  whether  a 
significant  adverse  comment 
necessitates  withdrawal  of  the  direct 
final  rule,  MSHA  will  consider  whether 
the  comment  raises  an  issue  serious 
enough  to  warrant  a  substantive 
response  in  a  notice  and  comment 
process.  A  comment  recommending  an 
addition  to  the  rule  will  not  be 
considered  a  significant  adverse 
comment  unless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  addition.  If  significant 
adverse  comments  are  received,  the 
Agency  will  publish  a  notice  of 
significant  adverse  comments  in  the 
Federal  Register  withdrawing  the  direct 
final  rule  no  later  than  March  10,  2003. 

In  the  event  the  direct  final  rule  is 
withdrawn  because  of  significant 
adverse  comments,  the  Agency  can 
proceed  with  the  rulemaking  by 
addressing  the  comments  received  and 
publishing  a  final  rule.  The  comment 
period  for  the  proposed  rule  runs 
concurrently  with  that  of  the  direct  final 
rule.  Any  comments  received  under  the 
companion  direct  final  rule  will  be 
treated  as  comments  regarding  the 
proposed  rule.  Likewise,  significant 
adverse  comments  submitted  to  the 
proposed  rule  will  be  considered  as 
comments  to  the  companion  rule.  The 
Agency  will  consider  such  comments  in 
developing  a  subsequent  final  rule. 

II.  Background  Information 

Currently,  under  §  18.41  of  Title  30, 
Code  of  Federal  Regulations,  MSHA  sets 
forth  design  and  construction 
requirements  for  plug  and  receptacle- 
type  connectors  used  with  permissible 
electric  equipment  approved  under  part 
18.  These  technical  requirements  were 
last  revised  in  March  of  1968,  which 
represented  the  latest  advances  in 


battery  connector  technology  considered 
appropriate  for  use  on  mining 
equipment  at  that  time. 

Over  the  past  thirty  years,  there  have 
been  technological  improvements  to  the 
methods  used  for  securing  battery  plugs 
to  receptacles.  Since  the  provisions  of 
existing  section  18.41(f)  do  not  reflect 
the  latest  state-of-the-art  technology, 
mine  operators  file  petitions  for 
modification  under  Section  101(c)  of  the 
Mine  Act  to  take  advantage  of  the 
technological  advancements.  Since 
1980.  there  have  been  approximately 
300  petitions  filed  and  granted  under 
Section  101(c)  requesting  modification 
to  30  CFR  75.503  (Permissible  electric 
face  equipment;  maintenance)  and 
18.41(f)  (Plug  and  receptacle-type 
connectors)  to  allow  the  use  of  alternate 
locking  devices.  The  means  of  secvuing 
battery  connectors  permitted  under  this 
proposed  rule  would  allow  for  the  use 
of  padlocks  and  other  equally  effective 
mechanical  devices  that  preclude  the 
inadvertent  separation  of  the  battery 
plug  from  the  receptacle. 

In  some  operations,  mine  operators 
encountered  difficulties  with  padlocks 
in  both  normal  and  emergency 
situations.  The  use  of  padlocks  requires 
the  maintenance  of  keys  by  authorized 
personnel.  Due  to  the  natiu'e  of  mining 
operations,  padlocks  may  be  filled  with 
mining  debris,  rendering  them  difficult 
or  impossible  to  open  with  a* key. 
Padlock  keys  can  be  misplaced,  broken, 
or  bent  and  may  become  unusable.  This 
can  go  unnoticed  by  the  operator  until 
an  emergency  occurs,  when  the  key  may 
be  unavailable  or  unusable.  The  removal 
of  a  padlock  to  permit  the  disconnection 
of  a  battery  plug  in  an  emergency 
situation,  such  as  a  battery  fire,  requires 
a  longer  period  of  time  and  greater  effort 
than  the  removal  of  any  of  the  other 
locking  devices  permitted  in  this 
proposed  rule.  However,  where  keys  are 
accessible  and  padlocks  are  relatively 
free  from  accumulation  of  dust, 
padlocks  have  proven  to  be  effective. 

In  1987,  to  address  the  problems 
encountered  with  the  use  of  padlocks. 
MSHA  issued  a  policy  allowing  use  of 
an  alternative  to  padlocks.  This  policy 
permits  the  use  of  a  device  that  is 
captive  and  requires  a  special  tool  to 
disengage  and  allow  separation  of  the 
connector.  A  device  is  captive  when  a 
mechanical  connection  is  made 
permanent  by  a  locking  device  that  is 
confined  in  its  mounting  location  in  a 
manner  where,  once  installed,  it  carmot 
be  inadvertently  removed.  The 
mechanical  connection  can  only  be 
made  non-permanent  by  direct  and 
intervening  action  using  a  special  tool. 
A  special  tool  is  one  that  is  not  normally 
carried  by  miners  and  is  used  to  ensure 


that  constant  pressiue  is  maintained  to 
prevent  inadvertent  separation  of  the 
plug  from  the  receptacle. 

Since  1980,  mine  operators  have  also 
been  granted  permission,  through  the 
petition  for  modification  process,  to  use 
a  spring-loaded  locking  device.  MSHA 
determined  that  spring-loaded  locking 
devices  provide  at  least  the  same 
measure  of  protection  as  padlocks  and 
captive  locking  devices.  These  devices 
maintain  constant  pressure  on  the 
threaded  ring  or  equivalent  mechanical 
fastening  to  prevent  the  plug  from 
accidentally  disengaging  from  the 
receptacle. 

For  both  alternate  locking  devices,  the 
captive  locking  device  and  the  spring 
loaded  locking  device,  a  warning  tag  is 
also  required  to  alert  the  user  that  the 
connector  must  not  be  disengaged  under 
load.  Withdrawal  of  a  battery  plug  from 
the  receptacle  while  the  machine  is 
energized  (i.e.,  imder  load)  can  create 
incendive  arcing  and  sparking  that 
could  result  in  a  personal  injury, 
explosion,  or  fire.  The  requirement  for 
the  warning  tag,  along  with  part  48  new 
task  training  requirements,  provide  for    ^ 
appropriate  hazard  recognition  when 
using  alternative  locking  devices. 
MSHA  is  unaware  of  any  adverse 
incidents  involving  alternate  locking 
devices. 

By  issuing  this  proposed  rule.  MSHA 
is  responding  to  the  requirements  of  the 
Regulatory  Flexibility  Act  and  Executive 
Order  12866  that  agencies  review  their 
regulations  to  determine  their 
effectiveness  and  to  implement  any 
changes  indicated  by  the  review  that 
will  make  the  regulation  more  flexible 
and  efficient  for  stakeholders  and  small 
businesses  while  maintaining  needed 
protections  for  workers.  The  amended 
rule  would  maintain  the  protection 
afforded  by  the  existing  standard. 

III.  Discussion  of  Alternative  Locking 
Devices  on  Mobile  Battery-Powered 
Machines 

A.  Paragraph  18.41 

Section  18.41  addresses  connectors 
used  on  battery  and  non  battery- 
powered  machines.  Section  18.41(f) 
specifies  requirements  for  plug  and 
receptacle-type  connectors  used  on 
mobile  battery-powered  machines 
employed  in  underground  gassy  mines. 
This  rulemaking  proposes  to  modify 
paragraph  (f)  of  30  CFR  18.41  by  adding 
two  new  provisions  allowing  the  use  of 
devices  that  provide  at  least  the  same 
measure  of  protection  as  that  afforded 
by  the  existing  standards.  The  Agency 
recognizes  that  battery-powered 
machine  designs  differ  from 
conventional  machine  designs 
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employing  trailing  cables.  The  energj'  to 
battery-powered  equipment  is  carried 
od-board  the  machine  with  rechargeable 
battery  assemblies,  rather  than  being 
transmitted  via  a  trailing  cable  from  a 
section  power  center.  Because  of  the 
inherent  design  limitations  of  battery- 
powered  machines,  there  is  no  practical 
way  to  automatically  remove  all 
electrical  power  from  battery-powered 
machines.  Machines  powered  by  trailing 
cables  have  circuit-interrupting  devices 
that  can  be  used  to  de-energize  them, 
whereas  most  battery-powered 
machines  rely  on  a  plug  and  receptacle 
for  de-energization.  The  proper 
procedure  for  removing  power  from  a 
battery-powered  machine  is  to  first  open 
the  main  machine  disconnect  device 
and  then  to  disengage  the  plug  from  the 
receptacle.  This  effectively  isolates  the 
battery  power  from  the  machine. 

B.  Subparagraph  18.41(f)(1) 

Subparagraph  30  CFR  18.41(f)(1) 
would  retain  the  existing  provision  that 
a  plug  padlocked  to  the  receptacle 
would  be  acceptable  in  lieu  of  an 
interlock  provided  the  plug  is  held  in 
place  by  a  threaded  ring  or  equivalent 
mechanical  fastening  in  addition  to  the 
padlock.  This  paragraph  also  would 
retain  the  provision  that  a  connector 
within  a  padlocked  enclosure  would  be 
acceptable. 

A  padlock  used  on  a  battery  plug  and 
receptacle-type  connector  serves  a  dual 
purpose.  It  secures  the  threaded  ring  or 
equivalent  mechanical  fastening  in 
place.  A  padlock  is  also  used  as  a  means 
to  prevent  the  removal  of  the  plug  from 
the  receptacle  by  unauthorized 
personnel.  In  this  respect,  only  those 
persons  having  keys  are  considered 
authorized  to  remove  the  plug  from  the 
receptacle. 

C.  Subparagraph  18.41(f)(2) 

Subparagraph  30  CFR  18.41(f)(2) 
would  be  a  new  provision  which 
provides  for  an  alternate  method  for 
securing  the  battery  plug  to  the 
receptacle.  The  rule  would  provide  that 
a  plug  which  is  held  in  place  by  a 
threaded  ring  or  equivalent  mechanical 
fastening  will  be  acceptable  provided 
that  the  threaded  ring  is  secured  in 
place  with  a  device  that  is  captive.  It 
would  also  require  a  special  tool  to 
disengage  the  device  and  allow  for  the 
separation  of  the  connector.  It  would 
further  require  a  warning  tag  that  states: 
"DO  NOT  DISENGAGE  UNDER  LOAD." 

D.  Subparagraph  18.41(f)(3) 

Subparagraph  30  CFR  18.41(f)(3) 
would  be  a  new  provision  which 
provides  for  another  alternate  method 
for  securing  the  battery  plug  to  the 


receptacle.  The  rule  states  that  a  plug 
held  in  place  by  a  spring-loaded  or  other 
locking  device  that  maintains  constant 
pressure  against  a  threaded  ring  or 
equivalent  mechanical  fastening  would 
be  acceptable  provided  that  it  would 
secure  the  plug  from  accidental 
separation.  It  would  further  require  a 
warning  tag  that  states:  "DO  NOT 
DISENGAGE  UNDER  LOAD." 

This  subparagraph  would  allow  for 
the  use  of  other  locking  devices  that 
may  become  available  in  the  future.  The 
Agency  has  included  this  language  to 
allow  for  acceptance  of  equally  effective 
devices.  Devices  not  explicitly  defined 
in  this  rulemaking  must  be  equally 
effective  and  provide  at  least  the  same 
measure  of  protection  as  those 
incorporated  under  this  section.   . 

Neither  of  the  alternatives  in 
subparagraphs  18.41(0(2)  or  (f)(3)  would 
impose  additional  requirements  to  the 
1987  MSHA  policy  or  the  granted 
petitions  for  modification. 

IV.  Executive  Order  12866  (Regulatory 
Planning  and  Review  and  Regulatory 
Flexibility  Act) 

Introduction 

MSHA  is  proposing  to  amend  30  CFR 
18.41(f),  concerning  plug  and 
receptacle-type  connectors  for  mobile 
battery-powered  equipment.  The 
proposed  rule  would  revise  and  update 
the  existing  regulation  by  allowing  the 
use  of  alternate  locking  devices  to 
secure  battery  plugs  to  receptacles.  Two 
alternate  locking  devices  are  addressed 
in  this  proposed  rule. 

(1)  Captive  locking  devices  requiring 
use  of  a  special  tool.  These  devices  have 
been  accepted  since  1987  under  an 
MSHA  policy  allowing  their  usage. 

(2)  Spring  loaded  or  other  locking 
devices.  Spring-loaded  locking  devices 
have  been  accepted  by  MSHA  under  the 
101(c)  Petition  for  Modification  process. 

The  proposed  rule,  once  promulgated, 
would  eliminate  the  need  to  file 
petitions  for  modification  (PFM)  to  use 
spring-loaded  locking  devices  to  secure 
battery  plugs  to  receptacles.  It  would 
also  codify  the  1987  MSHA  policy  of  ■- 
allowing  acceptance  of  captive  locking 
devices. 

Executive  Order  (E.O.)  12866  requires 
that  regulatory  agencies  assess  both  the 
costs  and  benefits  of  intended 
regulations.  MSHA  has  fulfilled  this 
requirement  for  this  proposed  rule,  and 
based  upon  its  economic  analysis,  has 
determined  that  the  proposed  rule 
would  not  have  an  annual  effect  of  $100 
milhon  or  more  on  the  economy. 
Therefore,  it  woiUd  not  be  an 
economically  significant  regulatory 


action  pursuant  to  §  3(f)(1)  of  EO. 
12866. 

The  proposed  rule  would  eliminate 
the  need  for  mine  operators  of 
underground  gassy  mines,  who  choose 
to  use  plug  and  receptacle-type 
connectors  for  mobile  battery-powered 
equipment,  to  file  PFMs,  and  thereby 
would  generate  cost  savings. 

From  1999  to  2001,  66  petitions  were 
filed  and  granted  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  and  30  CFR  18.41(f)  (plug 
and  receptacle-type  connectol-s). 
Through  November  20,  2002,  23 
petitions  have  been  filed,  for  a  total  of 
89  filed  petitions  from  1999  to  2002.  On 
average,  22  petitions  were  filed  during 
each  of  the  past  4  years. 

Mining  Sectors  Affected 

The  proposed  rule  would  apply  to  all 
underground  gassy  mines.  All 
underground  coal  mines  are  considered 
gassy  mines  and  are  affected  by  this 
proposed  rule.  Gassy  metal  and 
nonmetal  (M/NM)  mines  would  also  be 
affected  by  the  proposed  rule.  Currently 
there  are  no  battery-powered  machines 
of  the  type  covered  by  the  proposed  rule 
in  any  of  the  gassy  M/NM  mines.  Since 
these  devices  have  not  been  used  in  M/ 
NM  mines,  for  purposes  of  this 
economic  analysis,  MSHA  assumes  that 
M/NM  mines  would  not  be  affected  by 
this  rule.  MSHA  estimates  that,  on 
average,' 22  underground  coal  mines  per 
year  would  be  affected  by  this  rule. 

Benefits 

MSHA  has  qualitatively  determined 
that  the  proposed  rule,  which  would 
permit  use  of  alternate  locking  devices 
on  mobile  battery-powered  equipment 
instead  of  using  padlocks,  would  yield 
safety  benefits  relative  to  the  existing 
rule,  which  does  not  permit  use  of 
alternate  locking  devices  on  mobile 
battery-powered  equipment.  Theuse  of 
alternate  locking  devices  in  lieu  of 
padlocks  on  mobile  battery-powered 
equipment  would  eliminate  the 
problems  associated  with  difficult 
removal  of  padlocks. 

Compliance  Costs 

Cost  savings  from  the  proposed  rule 
would  accrue  to  underground  coal 
mines  that  choose  to  use  spring-loaded 
locking  devices  on  mobile  battery- 
powered  equipment  since  they  would 
no  longer  have  to  file  a  PFM.  Cost 
savings  from  the  proposed  rule  are 
estimated  to  be  $9,747  per  year.  The 
cost  savings  are  based  upon  the 
elimination  of  the  filing  of  an  average  of 
22  petitions  per  year.  It  is  projected  that 
of  the  22  mines,  19  would  employ  20  to 
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500  workers,  and  3  would  employ  fewer 
than  20  workers.  For  3  mines  that 
employ  fewer  than  20  workers  these 
cost  savings  would  be  $1,329.  For  the 
remaining  19  mines  that  employ  20  to 
500  workers  the  cost  savings  would  be 
$8,418. 

Mines  Employing  Fewer  Than  20 
Workers 

The  cost  savings  of  $1,329  for  mines 
employing  fewer  than  20  workers  are 
derived  in  the  following  manner.  On 
average,  a  mine  supervisor,  earning 
$54.92  per  hour,  takes  8  hours  to 
prepare  a  petition  (3  petitions  x  8  hours 
X  $54.92  per  hour  =  $1,318).  In  addition, 
a  clerical  worker,  earning  $19.58  per 
hour,  takes  0.1  hours  to  copy  and  mail 
a  petition  (3  petitions  x  0.1  hours  x 
$19.58  per  hour  =  $6).  Furthermore, 
MSHA  estimates  that,  on  average,  each 
petition  is  5  pages  long,  photocopying 
costs  are  $0.15  per  page,  and  postage  is 
$1  [3  petitions  x  ((5  pages  x  $0.15  per 
page)  +  $1)  =  $5]. 

Mines  Employing  20  to  500  Workers 

The  cost  savings  of  $8,418  for  mines 
that  employ  20  to  500  workers  are 
derived  in  the  following  manner.  On 
average,  a  mine  supervisor,  earning 
$54.92  per  hour,  takes  8  hours  to 
prepare  a  petition  (19  petitions  x  8 
hours  X  $54.92  per  hour  =  $8,348).  In 
addition,  a  clerical  worker,  earning 
$19.58  per  hour,  takes  0.1  hoius  to  copy 
and  mail  a  petition  (19  petitions  x  0.1 
hours  X  $19.58  per  hour  =  $37). 
Furthermore,  MSHA  estimates  that,  on 
average,  each  petition  is  5  pages  long, 
photocopying  costs  are  $0.15  per  page, 
and  postage  is  $1  [19  petitions  x  ((5 
pages  X  $0.15  per  page)  +  $1)  =  $33]. 

There  are  no  substantive  changes 
proposed  that  apply  to  any  mine  that 
chooses  not  to  use  alternate  locking 
devices  on  mobile  battery-powered 
equipment.  Thus,  these  mines  would 
not  incur  costs  nor  generate  cost  savings 
as  a  result  of  the  proposed  rule. 

V.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  (RFA)  of  1980  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA),  MSHA  has 
analyzed  the  impact  of  the  proposed 
rule  on  small  businesses.  Further, 
MSHA  has  made  a  determination  with 
respect  to  whether  or  not  the  Agency 
can  certify  that  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substaintial  number  of  small  entities 
that  are  covered  by  these  rulemakings. 
Under  SBREFA  amendments  to  the 
RFA,  MSHA  must  include  in  the  rule  a 
factual  basis  for  this  certification.  If  the 


proposed  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  the 
Agency  must  develop  an  initial 
regulatory  flexibility  analysis. 

Definition  of  a  Small  Mine 

Under  the  RFA,  in  analyzing  the 
impact  of  a  rule  on  small  entities, 
MSHA  must  use  the  SBA  definition  for 
a  small  entity  or,  after  consultation  with 
the  SBA  Office  of  Advocacy,  establish 
an  alternative  definition  for  the  mining 
industry  by  publishing  that  definition  in 
the  Federal  Register  for  notice  and 
conmient.  MSHA  has  not  taken  such  an 
action,  and  hence  is  required  to  use  the 
SBA  definition. 

The  SBA  defines  a  small  entity  in  the 
mining  industry  as  an  establishment 
with  500  or  fewer  employees  [13  CFR 
121.201).  All  of  the  mines  affected  by 
this  rulemaking  fall  into  this  category 
and  hence  can  be  viewed  as  sharing  the 
special  regulatory  concerns  which  the 
RFA  was  designed  to  address. 

Traditionally,  the  Agency  has  also 
looked  at  the  impacts  of  its  rules  on  a 
subset  of  mines  with  500  or  fewer 
employees"those  with  fewer  than  20 
employees,  which  the  mining 
community  refers  to  as  "small  mines." 
These  small  mines  diffter  from  larger 
mines  not  only  in  the  number  of 
employees,  but  also,  among  other 
things,  in  economies  of  scale  in  material 
produced,  in  the  type  and  amount  of 
production  equipment,  and  in  supply 
inventory.  Therefore,  their  costs  of 
complying  with  MSHA  rules  and  the 
impact  of  MSHA  rules  on  them  would 
also  tend  to  be  different.  It  is  for  this 
reason  that  "small  mines,"  as 
traditionally  defined  by  the  mining 
community,  are  of  special  concern  to 
MSHA. 

This  analysis  complies  with  the  legal 
requirements  of  the  RFA  for  an  analysis 
of  the  impacts  on  "small  entities"  while 
continuing  MSHA's  traditional  look  at 
"small  mines."  MSHA  concludes  that  it 
can  certify  that  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
that  are  covered  by  this  rulemaking.  The 
Agency  has  determined  that  this  is  the 
case  both  for  mines  affected  by  this 
rulemaking  with  fewer  than  20 
employees  and  for  mines  affected  by 
this  rulemaking  with  500  or  fewer 
employees. 

Factual  Basis  for  Certification 

The  Agency's  analysis  of  impacts  on 
"small  entities"  begins  with  a 
"screening"  analysis.  The  screening 
compares  the  estimated  compliance 
costs  of  a  rule  for  small  entities  in  the 
sector  affected  by  the  rule  to  the 


estimated  revenues  for  those  small 
entities.  When  estimated  compliance 
costs  are  less  than  one  percent  of  the 
estimated  revenues,  or  they  are  negative 
(that  is,  they  provide  a  cost  savings),  the 
Agency  believes  it  is  generally 
appropriate  to  conclude  that  there  is  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
When  estimated  compliance  costs 
exceed  one  percent  of  revenues,  it  tends 
to  indicate  that  further  analysis  may  be 
warranted.  Using  either  MSHA's  or 
SBA's  definition  of  a  small  mine,  the 
proposed  rule  would  result  only  in  cost 
savings  to  affected  mines.  Therefore,  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
using  either  MSHA's  or  SBA's  definition 
of  a  small  mine.  Accordingly,  we  are 
publishing  the  factual  basis  for  our 
regulatory  flexibility  certification 
statement  in  the  Federal  Register,  as  a 
part  of  this  preamble,  and  are  providing 
a  copy  to  the  Small  Business 
Administration,  Office  of  Advocacy.  We 
also  will  mail  a  copy  of  the  direct  final 
rule,  including  the  preamble  and 
certification  statement,  to  mine 
operators  and  miners'  representatives 
and  post  it  on  our  Internet  Home  page 
at  http://www.msha.gov. 

VI.  Paperwork  Reduction  Act  of  1995 

The  proposed  amendments  to  30  CFR 
18.41(0  would  not  introduce  any  new 
paperwork  requirements  that  are  subject 
to  OMB  approval  under  the  Paperwork 
Reduction  Act.  In  addition,  the  third- 
party  disclosure  requirements  proposed 
for  30  CFR  18.41(f)(2)  and  (3)  are  not 
considered  a  "collection  of  information" 
because  the  standard  provides  the  exact 
language  for  warning  tags  [see  5  CFR 
1320.3(c)(2)l. 

As  a  result  of  the  proposed  rule,  the 
number  of  petitions  for  modification 
filed  annually  related  to  battery  plugs 
would  be  reduced.  Therefore,  the 
proposed  rule  would  result  in  reducing 
burden  hours  and  costs  in  the  ICR  1219- 
0065  paperwork  package,  which 
concerns  the  filing  of  petitions  for 
modification. 

The  proposed  rule  would  result  in 
178.2  bidden  hour  savings  annually  and 
associated  annual  biuden  cost  savings  of 
$9,709  related  to  the  elimination  of  22 
petitions  annually  for  alternate  locking 
devices  to  secure  battery  plugs  to 
receptacles.  Of  this  total,  for  the  3  mines 
that  employ  fewer  than  20  workers, 
there  would  be  24.3  burden  hours 
savings  annually  and  associated  aimual 
burden  cost  savings  of  $1,324.  For  the 
19  mines  that  employ  20  to  500  workers, 
there  would  be  153.9  burden  hours 
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savings  annually  and  associated  annual 
burden  cost  savings  of  $8,385. 

Mines  Employing  Fewer  Than  20 
Workers 

The  annual  reduction  of  24.3  burden 
hours  and  the  $1,324  cost  savings  that 
would  occiu-  for  the  3  mines  that 
employ  fewer  than  20  workers  are 
derived  in  the  following  manner.  On 
average,  a  mine  supervisor  takes  8  hoius 
to  prepare  a  petition  (3  petitions  x  8 
hours  =  24  hours).  In  addition,  on 
average,  a  clerical  worker  takes  0.1 
hours,  6  minutes,  to  copy  and  mail  a 
petition  (3  petitions  x  0.1  hours  =  0.3 
hours).  The  hourly  wage  rate  for  a  mine 
supervisor  is  $54.92  ($54.92  x  24  burden 
hours  =  $1,318.10).  The  hourly  wage 
rate  for  a  clerical  worker  is  $19.58 
($19.58  0.3  biu-den  hours  =  $5.90). 

Mines  Employing  20  to  500  Workers 

The  annual  reduction  of  153.9  bm'den 
hours  and  the  $8,385  cost  savings  that 
woiJd  occur  for  the  19  mines  that 
employ  20  to  500  workers  are  derived  in 
the  following  manner.  On  average,  a 
mine  supervisor  takes  8  hoius  to 
prepare  a  petition  (19  petitions  x  8 
hours  =  152  hours).  In  addition,  on 
average,  a  clerical  worker  takes  0.1 
hours,  6  minutes,  to  copy  and  mail  a 
petition  (19  petitions  x  0.1  hours  =  1.9 
hoius).  The  hourly  wage  rate  for  a  mine 
supervisor  is  $54.92  ($54.92  x  152 
burden  hovirs  =  $8,347.84).  The  hourly 
wage  rate  for  a  clerical  worker  is  $19.58 
($19.58  x  1.9  burden  hoiu-s  =  $37.20). 

The  amendment  to  30  CFR  18.41(f) 
would  eliminate  a  need  for  mine 
operators  to  file  petitions  for 
modification.  Resulting  fi-om  the 
decreased  number  of  petitions,  MSHA 
would  not  conduct  investigations 
related  to  the  determination  the  merits 
of  the  petition.  The  paperwork 
containing  the  information  necessary  to 
permit  investigation  of  the  petition  for 
modification  would  not  be  needed.  The 
petition  for  modification  paperwork 
requirements  are  contained  in  30  CFR 
44.9,  44.10  and  44.11.  They  are 
approved  imder  OMB  control  number 
1219-0065.  We  are  not  proposing  to 
amend  §§44.9,  44.10,  or  44.11.  We  are 
only  proposing  to  amend  a  regulation 
that  is  frequently  petitioned. 
Consequently,  MSHA  would  not  submit 
a  paperwork  package  with  this  direct 
final  rule.  Although  it  is  not  necessary 
to  update  the  Information  Collection 
Requirement  document  at  this  time,  we 
will  submit  the  necessary  paperwork  to 
record  the  decrease  in  burden  when 
appropriate.  Our  estimate  of  the  number 
of  petitions  submitted  each  year  would 
be  reduced  by  the  average  number  of 
petitions  for  modification  currently 


submitted  to  modify  the  current 
regulation. 

Vn.  Other  Regulatory  Considerations 

A.  Unfunded  Mandates  Reform  Act  of 
1995  and  Executive  Order  12875 
(Enhancing  the  Intergovernmental 
Partnership) 

For  pvuposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  E.O.  12875,  the  proposed  rule  would 
not  include  any  Federal  mandate  that 
might  result  in  increased  expenditures 
by  State,  local,  and  tribal  governments, 
or  increased  expenditures  by  the  private 
sector  of  more  than  $100  million.  MSHA 
is  not  aware  of  any  State,  local,  or  tribal 
government  that  either  owns  or  operates 
underground  coal  mines. 

B.  Executive  Order  12630 
(Governmental  Actions  and  Interference 
With  Constitutionally  Protected  Property 
Rights) 

The  proposed  rule  would  not  be 
subject  to  Executive  Order  12630 
because  it  does  not  involve 
implementation  of  a  policy  with  takings 
implications. 

C.  Executive  Order  12988  (Civil  Justice 
Reform) 

MSHA  has  reviewed  Executive  Order 
12988  cmd  determined  that  the  proposed 
rule  would  not  unduly  burden  the 
Federal  court  system.  The  Agency  wrote 
the  proposed  rule  to  provide  a  clear 
legal  standard  for  affected  conduct  and 
has  reviewed  it  carefully  to  eliminate 
drafting  errors  and  ambiguities. 

D.  Executive  Order  13045  (Health  and 
Safety  Effect  on  Children) 

In  accordance  with  Executive  Order 
13045,  MSHA  has  evaluated  the 
environmental  health  and  safety  effects 
of  the  proposed  rule  on  children  and 
has  determined  that  it  would  have  no 
adverse  effects  on  children. 

E.  Executive  Order  13132  (Federalism) 

MSHA  has  reviewed  the  proposed 
rule  in  accordance  with  Executive  Order 
13132  regarding  federalism  and  has 
determined  that  it  would  not  have 
federalism  implications. 

F.  Executive  Order  131 75  (Consultation 
and  Coordination  With  Indian  Tribal 
Governments) 

MSHA  certifies  that  the  proposed  rule 
woiUd  not  impose  substantial  direct 
compliance  costs  on  Indian  tribal 
governments. 


G.  Executive  Order  13211  (Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use) 

In  accordance  with  Executive  Order 
13211,  MSHA  lias  reviewed  the 
proposed  rule  and  has  determined  that 
it  would  have  no  adverse  effect  on  the 
production  or  price  of  coal. 
Consequently,  it  would  have  no 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy,  and  no 
reasonable  alternatives  to  this  action  are 
necessary. 

H.  Executive  Order  13272  (Proper 
Consideration  of  Small  Entities  in 
Agency  Rulemaking) 

In  accordance  with  Executive  Order 
13272,  MSHA  has  thoroughly  reviewed- 
the  proposed  rule  to  assess  and  take 
appropriate  account  of  its  potential 
impact  on  small  businesses,  small 
governmental  jurisdictions,  and  small 
organizations.  As  discussed  in  section  V 
in  this  preamble,  MSHA  has  determined 
that  the  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

VIII.  Petitions  for  Modification 

On  the  effective  date  of  the  direct 
final  rule,  all  existing  petitions  for 
modification  for  alternate  locking 
devices  for  plug  and  receptacle-type 
connectors  on  mobile  battery-powered 
machines  would  be  superseded.  Mine 
operators  who  have  a  previously  granted 
petition  modifying  30  CFR  75.503  and 
18.41(f)  would  thereafter  be  considered 
in  compliance  with  this  rule,  as  long  as 
the  equipment  is  maintained  in 
compliance  with  the  specifications 
stated  in  the  original  petition  for 
modification.  All  battery-powered 
equipment  approved  with  locking 
devices  prior  to  the  effective  date  of  this 
rule  would  be  considered  compliant,  as 
long  as  the  equipment  is  maintained  in 
accordance  with  the  originally  approved 
specifications. 

List  of  Subjects  in  30  CFR  Part  18 

Mine  safety  and  health,  Reporting  and 
recordkeeping  requirements, 
Underground  mining. 

Dated:  January  13,  2003. 
Dave  D.  Lauriski, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  we  are  proposing  to  amend 
chapter  I,  subpart  B,  part  18  of  title  30 
of  the  Code  of  Federal  Regulations  as 
follows: 
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PART  18— ELECTRIC  MOTOR-DRIVEN 
MINE  EQUIPMENT  AND 
ACCESSORIES 

1.  The  authority  citation  for  part  18 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  957.  961. 

Subpart  B — [Proposed  Amendment] 

'   2.  Paragraph  (f)  of  §  18.41  is  revised  to 
read  as  follows: 

§  1 8.41    Plug  and  receptacle-type 
connectors. 

***** 

(f)  For  a  mobile  battery-powered 
machine,  a  plug  and  receptacle-type 
connector  will  be  acceptable  in  lieu  of 
an  interlock  provided: 

(1)  The  plug  is  padlocked  to  the 
receptacle  and  is  held  in  place  by  a 
threaded  ring  or  equivalent  mechanical 
fastening  in  addition  to  a  padlock.  A 
connector  within  a  padlocked  enclosure 
will  be  acceptable:  or. 

(2)  The  plug  is  held  in  place  by  a 
threaded  ring  or  equivalent  mechanical 
fastening,  in  addition  to  the  use  of  a 
device  that  is  captive  and  requires  a 
special  tool  to  disengage  and  allow  for 
the  separation  of  the  connector.  All 
connectors  using  this  means  of 
compliance  shall  have  a  clearly  visible 
warning  tag  that  states:  "DO  NOT 
DISENGAGE  UNDER  LOAD";  or. 

(3)  The  plug  is  held  in  place  by  a 
spring-loaded  or  other  locking  device, 
that  maintains  constant  pressure  against 
a  threaded  ring  or  equivalent 
mechanical  fastening,  to  secure  the  plug 
from  accidental  separation.  All 
connectors  using  this  means  of 
compliance  shall  have  a  clearly  visible 
warning  tag  that  states:  "DO  NOT 
DISENGAGE  UNDER  LOAD." 

[FR  Doc.  03-1306  Filed  1-21-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD1 3-02-020] 
RIN2115-AA97 

Security  Zone;  Portland,  OR,  Rose 
Festival  on  Willamette  River 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  a 
security  zone  surrounding  the  City  of 
Portland's  Waterfront  Park  to  include  all 
waters  of  the  Willamette  River,  from 
surface  to  bottom,  encompassed  by  the 


Hawthorne  and  Steel  Bridges  during  the 
annual  Rose  Festival.  Terrorist  acts 
against  the  United  States  necessitate  this 
action  to  properly  safeguard  all  vessels 
participating  in  the  2003  Portlstnd  Rose 
Festival  from  terrorism,  sabotage,  or 
other  subversive  acts.  Anticipate  the 
security  zone  will  have  limited  effects 
on  commercial  traffic  and  significant 
effects  on  recreational  boaters;  ensuring 
timely  escorts  through  this  security  zone 
is  a  high  priority  of  the  Captain  of  the 
Port. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  no  later 
than  60  days  after  date  of  publication  in 
the  Federal  Register. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  U.S.  Coast  Guard 
Marine  Safety  Office  /  Group  Portland, 
6767  N.  Basin  Ave,  Portland,  Oregon 
97217.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office/Group 
Portland  between  7  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Tad 
Drozdowski,  c/o  Captain  of  the  Port, 
Portland,  Oregon  at  (503)  240-2584. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD13-02-020), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  cind  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  yoiu'  submission  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
diuing  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  U.S.  Coast 
Guard  Marine  Safety  Office/Group 
Portland  at  the  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 


one  at  a  time  and  place  announced  by 
a  separate  notice  in  the  Federal 
Register. 

Background  and  Purpose 

This  security  zone  is  necessary  to 
provide  for  the  safety  and  security  of 
vessels  participating  in  the  2003 
Portland  Rose  Festival  in  the  navigable 
waters  of  the  United  States. 

Discussion  of  Proposed  Rule 

This  rule,  for  safety  and  security 
concerns,  would  control  vessel 
movements  in  a  regulated  area 
surrounding  vessels  participating  in  the 
2003  Portland  Rose  Festival.  U.S.  Naval 
Vessels  are  covered  under  33  CFR  165 
subpart  G — Protection  of  Naval  Vessels; 
however,  the  Portland  Rose  Festival  is  a 
major  maritime  event  that  draws  many 
different  vessels  including  Navy,  Coast 
Guard,  Army  Corps  of  Engineers,  and 
Canadian.  It  is  crucial  that  the  same 
level  of  security  be  provided  to  all 
participating  vessels.  Entry  into  this 
zone  would  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
Portland  or  his  designated 
representatives.  Commercial  vessels  that 
typically  transit  this  section  of  the 
Willamette  River  will  be  pre-designated 
and  will  suffer  only  minor 
inconveniences.  Recreational  vessels 
may  suffer  from  extended  delays  and 
can  anticipate  a  vessel  inspection. 
Recreational  vessels  are  encouraged  to 
avoid  this  area.  Recreational  vessels  will 
be  allowed  into  the  zone  on  a  case-by- 
case  basis  following  extensive  security 
measiues,  and  as  operations  permit. 
Coast  Guard  personnel  will  enforce  this 
security  zone  and  the  Captain  of  the 
Port  may  be  assisted  by  other  federal, 
state,  or  local  agencies. 

Good  cause  exists  to  shorten  the 
notice  and  comment  period  of  this 
notice  of  proposed  rulemaking.  The 
normal  90  day  comment  period  has 
been  shortened  to  60  days  to  allow  the 
Coast  Guard  to  evaluate  all  comments 
received,  make  appropriate 
modifications  to  the  proposed  rule,  and 
publish  the  final  rule  at  least  30  days 
prior  to  the  implementation  of  the 
security  zone. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"' under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Plaiming  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
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Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  urmecessary. 

This  expectation  is  based  on  adequate 
resoiuces  allowing  vessel  approvals 
from  the  Captain  of  the  Port  or  his 
designated  representatives  to  transit 
through  the  regulated  area.  For  the 
above  reasons,  the  Coast  Guard  only 
anticipates  minor  economic  impact. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
si^bstantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
oigcmizations  that  are  independently" 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  smetll 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  this  portion  of  the 
Willamette  River.  The  likely  impacts  to 
small  entities  would  include  minor  time 
delays,  potential  inspections,  and 
possibly  non-entrance  if  the  Captain  of 
the  Port  or  his  designated 
representatives  sense  the  vessels 
participating  in  the  Rose  Festival  are 
threatened.  The  security  zone  will  not 
have  a  significant  economic  impact 
because  adequate  resoiu-ces  will  allow 
vessels  timely  approval  from  the 
Captain  of  the  Port  or  his  designated 
representatives  to  transit  through  the 
regulated  area. 

If  you  think  that  your  business, 
organization,  or  govenunental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economicedly  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
imderstanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 


If  the  proposed  rule  would  affect  yoiu" 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditiu^,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 


Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
goveriunents,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a . 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figiu-e 
2-1,  paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
the  temporary  security  zone  would  not 
last  longer  than  one  week  in  duration. 
The  temporary  security  zone  would  be 
established  on  Wednesday,  June  4th 
with  the  arrival  of  the  first  vessel  to  the 
City  of  Portland's  Waterfront  Park  and 
extend  until  the  last  vessel  departs  the 
Waterfront  Park  on  Monday,  June  9th.  A 
"Categorical  Exclusion  Determination" 
and  corresponding  checklist  is  available 
in  the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 
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PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49CFR1.46. 

2.  Add  §  165.1312  to  read  as  follows; 

§  1 65.1 31 2    Security  Zone;  Portland,  OR 
Rose  Festival  on  Willamette  River. 

(a)  Location.  The  following  area  is  a 
security  zone;  All  waters  of  the 
Willamette  River,  from  surface  to 
bottom,  encompassed  by  the  Hawthorne 
and  Steel  Bridges. 

(b)  Regulations.  (1)  In  accordance 
with  §  165.33,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port, 
Portland  or  his  designated 
representatives.  Section  165.33  also 
contains  other  general  requirements. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  on  VHP  channel  16 
(156.8  MHz)  or  VHP  channel  22A  (157.1 
MHz)  to  seek  permission  to  transit  the 
area.  If  permission  is  granted,  all 
persons  and  vessels  shall  comply  with 
the  instructions  of  the  Captain  of. the 
Port  or  his  or  her  designated 
representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

•  (d)  Effective  period.  This  section  will 
be  effective  generally  from  the  first  full 
Wednesday  of  June  to  the  next  Monday 
in  June.  A  notice  of  implementation  of 
regulation  will  be  published  in  the 
Federal  Register  30  days  prior  to  the 
beginning  of  the  event. 

Dated:  December  24,  2002. 
P.D.  Jewell, 

Captain.  Coast  Guard.  Captain  of  the  Port. 
.  Portland. 
[FR  Doc.  03-1286  Filed  1-21-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Parts  251 ,  261 ,  and  295 

RIN  0596-AB74 

Land  Uses;  Special  Uses  Requiring 
Authorization 

AGENCY:  Forest  Service,  USD  A. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Forest  Service  proposes 
to  amend  the  regulations  at  part  251  that 
govern  special  uses  of  Nationed  Forest 


System  lands  to  address  management 
issues  related  to  the  special  uses 
program  and  to  clarify  categories  of 
activities  for  which  a  special  use 
authorization  is  required.  The  proposed 
rule  would  promote  consistent 
treatment  of  special  uses  requiring  an 
authorization;  improve  the  agency's 
ability  to  resolve  management  issues  by 
requiring  permits;  and  reduce  the 
agency's  administrative  cost  by 
eliminating  the  need  for  issuing  an 
order  to  require,  a  special  use  permit  and 
not  requiring  special  use  authorizations 
where  they  serve  no  management 
purpose.  The  proposed  rule  clarifies 
requirements  regarding  authorizations 
for  special  uses  involving  National 
Forest  System  roads  and  trails.  The 
proposed  rule  also  would  add 
definitions  to  part  251,  would  revise 
definitions  in  part  261,  and  would 
revise  a  term  in  the  heading  of  part  295, 
to  ensure  use  of  consistent  terminology 
in  these  parts.  Public  comment  is 
invited  and  will  be  considered  in 
development  of  the  final  rule. 
DATES:  Comments  must  be  received  in 
writing  by  March  24,  2003. 
ADDRESSES:  Send  written  comments  to 
Forest  Service,  USDA,  Attn;  Director, 
Recreation,  Heritage  and  Wilderness 
Resources  (RHWR)  Staff,  (2720),  Mail 
Stop  1125,  Washington,  DC  20250-1125 
or  to  rhwr_rule@fs.fed.us. 

All  comments,  including  names  and 
addresses  when  provided,  will  be 
placed  in  the  record  cmd  will  be 
available  for  public  inspection  and 
copying.  The  public  may  inspect 
comments  received  on  this  proposed 
rule  in  the  Office  of  the  Director,  RHWR 
Staff,  4th  Floor  Central,  Sidney  R.  Yates 
Federal  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC,  on  business  days 
between  the  hours  of  8;30  a.m.  and  4;30 
p.m.  Those  wishing  to  inspect 
comments  are  encouraged  to  call  ahead 
at  (202)  205-1706  or  (202)  205-1399  to 
facilitate  entry  into  the  building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Holbrook,  Recreation,  Heritage, 
and  Wilderness  Resources  Staff,  (202) 
205-1399,  or  Randy  Karstaedt,  Lands 
Staff,  (202)  205-1256. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Need  for  Rule 

Forest  Service  regulations  at  36  CFR 
part  251,  subpart  B,  govern 
authorizations  for  occupancy  and  use  of 
National  Forest  System  lands.  Section 
251.50  of  this  subpart  characterizes  as 
"special  uses"  all  uses  of  National 
Forest  System  lands,  improvements,  and 
resources,  except  those  authorized  by 
the  regulations  governing  the  disposal  of 


timber  (part  223)  and  minerals  (part 
228)  and  the  grazing  of  livestock  (part 
222).  The  regulation  requires  an 
authorization  for  all  "special  uses," 
with  certain  exceptions. 

Approximately  72,000  special  use 
authorizations  are  in  effect  on  National 
Forest  System  lands.  These  uses  cover  a 
variety  of  activities  ranging  from 
individual  private  uses  to  large-scale 
.  commercial  facilities  and  public 
services.  Examples  of  authorized  land 
uses  include  road  rights-of-way 
accessing  private  residences,  apiaries, 
domestic  water  supplies  and  water 
conveyance  systems,  telephone  and 
electric  service  rights-of-way,  ski  areas, 
resorts,  marinas,  outfitter  and  guide 
services,  and  public  parks  and 
campgroimds.  About  6,000  special  use 
proposals  are  submitted  annually  by 
various  entities  wanting  to  use  and 
occupy  National  Forest  System  lands. 
This  proposed  rule  would  clarify  which 
activities  require  a  special  use 
authorization.  The  rule  also  would 
revise  the  term  "National  Forest  System 
road"  (formerly,  "forest  development 
road")  to  conform  to  changes  in  the  road 
management  rule  at  part  212. 

In  addition,  the  proposed  rule  would 
make  the  following  technical 
amendments;  (1)  Revising  the 
definitions  for  "National  Forest  System 
road"  and  "National  Forest  System 
trail"  in  section  261.2  to  make  them 
consistent  with  23  U.S.C.  101;  (2)  in 
section  261.55,  changing  the  term 
"forest  development  trail"  to  "National 
Forest  System  trail,"  in  conformance 
with  the  terminology  used  in  part  212 
and  this  proposed  rule;  and  (3)  changing 
the  term  "Forest  Service  Roads"  to 
"National  Forest  System  Roads"  in  the 
title  of  the  heading  for  part  295. 

Clarification  of  Special  Uses  Requiring 
an  Authorization 

Revision  of^ections  251.50  and 
251. 51is  needed  to  address 
management  issues  related  to  the 
special  uses  program  and  to  special  use 
authorizations  involving  National  Forest 
System  roads  and  trails. 

The  current  regulation  at  36  CFR 
251.50(d)  provides  that  a  special  use 
authorization  is  not  required  for  use  of 
National  Forest  System  roads  and  trails, 
unless  required  by  an  order  issued 
pursuant  to  section  261.50  or  a 
regulation  issued  pursuant  to  section 
261.70.  Courts  have  construed  this 
provision  as  not  requiring  an 
authorization  for  special  uses  that  occur 
on  National  Forest  System  roads  and 
trails  and  have  invalidated  orders  issued 
pursuant  to  section  261.50  that  required 
a  permit  for  special  uses  occurring  on 
National  Forest  System  roads.  These 
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rulings  have  created  a  gap  in  regulatory 
coverage  in  the  special  uses  program. 

The  requirement  for  a  special  use 
authorization  should  be  triggered 
vtrhenever  a  special  use  is  conducted  on 
National  Forest  System  lands,  including 
on  a  road  or  trail.  Therefore,  the  Forest 
Service  proposes  to  clarify  that  activities 
requiring  a  special  use  authorization  on 
National  Forest  System  lands  are  also 
subject  to  the  requirement  for  a  special 
use  authorization  when  they  are 
conducted  on  National  Forest  System 
roads  and  trails  (formerly  known  as 
forest  development  roads  and  trails). 
The  Forest  Service  has  identified  four 
types  of  special  uses  that  occur  on 
National  Forest  System  roads  and  trails: 
noncommercial  group  uses,  outfitting 
and  guiding,  recreation  events,  and 
conunercial  filming.  The  agency  is 
proposing  to  narrow  the  exemption  for 
the  authorization  requirement  in  section 
251.50(d)  to  exclude  special  uses 
occurring  on  National  Forest  System 
roads,  and  to  eliminate  the  exemption 
for  the  authorization  requirement  for 
special  uses  occurring  on  National 
Forest  System  trails.  The  Forest  Service 
is  proposing  to  eliminate  the  exemption 
for  special  uses  conducted  on  National 
Forest  System  trails  because  there  is 
great  potential  for  resource  damage  on 
trails  that  may  not  be  designed  or 
constructed  for  the  level  or  type  of  use 
that  occurs.  Furthermore,  it  is  unlikely 
that  there  is  commercial  use  of  National 
Forest  System  trails  that  should  be 
exempted  firom  the  special  use 
authorization  requirement. 

Under  these  proposed  revisions  to  the 
rule,  the  Forest  Service  would  require 
special  use  authorizations  and  the  fees 
for  those  authorizations  under  statutes 
governing  use  and  occupancy  of 
National  Forest  System  lands. 
Specifically,  for  occupancy  and  use  of 
National  Forest  System  lands,  the  Forest 
Service  would  require  commercial 
filming  and  still  photography  permits 
and  permit  fees  under  Public  Law  106- 
206;  outfitting  and  guiding  permits  and 
recreation  event  permits,  and  permit 
fees  under  the  Land  and  Water 
Conservation  Fund  Act,  16  U.S.C.  4607- 
6a(c);  and  noncommercial  group  use 
permits  (no  fee  is  charged  for 
noncommercial  group  use  permits) 
imder  the  agency's  Organic  Act,  16 
U.S.C.  551.  Further  authority  for  these 
permit  fees  is  found  in  the  Independent 
Offices  Appropriations  Act,  31  U.S.C. 
9701,  Office  of  Management  and  Budget 
Circular  No.  A-25,  and  36  CFR 
251.57(a).  These  fees  would  be  charged 
annually  for  commercial  special  uses  of 
National  Forest  System  lands,  and 
would  be  based  on  the  fair  market  value 
of  the  authorized  uses  of  those  lands. 


The  agency  has  several  reasons  for 
proposing  that  these  types  of  activities 
set  out  at  section  251.50  require  a 
special  use  authorization  when 
conducted  on  National  Forest  System 
roads  and  trails. 

First,  a  growing  number  of  parties 
engaged  in  commercial  recreation 
events  and  outfitting  and  guiding  use 
this  regulatory  gap  in  the  current  rule  to 
conduct  these  activities  without  a 
special  use  authorization.  They  do  so  by 
confining  their  use  and  occupancy  of 
National  Forest  System  lands  only  to 
National  Forest  System  roads  and  trails. 
While  the  organizers  or  commercial 
operators  of  these  types  of  uses  may 
assert  that  their  activities  are  confined 
only  to  a  road  or  trail,  sometimes  their 
activities  include  the  use  and 
occupancy  of  National  Forest  System 
lands  adjacent  to  the  road  or  trail. 
Determining  whether  a  use  is  confined 
to  a  road  or  trail  requires  intensive, 
case-specific  monitoring.  The  proposed 
rule  would  eliminate  the  need  forthis 
monitoring  by  requiring  an 
authorization  for  all  types  of  special 
uses  that  involve  the  use  of  National 
Forest  System  lands,  regardless  of 
whether  they  occur  on  or  off  National 
Forest  System  roads  and  trails. 

Second,  some  commercial  operators 
design  their  services  to  fit  the  regulatory 
gap,  potentially  compromising  the 
quality  of  the  recreation  experience, 
public  safety,  and  the  interests  of  the 
United  States.  For  example,  some 
operators  may  stop  on  a  road  to  unload 
people  and  equipment  to  avoid  getting 
off  the  road.  Requiring  a  special  use 
authorization  would  eliminate  this 
practice  when  a  safer  alternative  is 
available  and  would  require  that 
necessary  safety  procedures  be  followed 
when  no  such  alternative  is  available.  In 
addition,  conducting  a  special  use 
without  an  authorization  exposes  the 
United  States  to  potential  liability. 
Special  use  authorizations  contain 
indemnification,  insurance,  and  other 
provisions  that  protect  the  United  States 
ft'om  liability  arising  in  connection  with 
the  holder's  use  and  occupancy. 

Third,  the  regulatory  gap  creates  an 
uneven  playing  field  among  businesses, 
some  of  which  operate  under  a  special 
use  authorization  and  pay  a  land  use 
fee,  while  others  do  not.  The  Forest 
Service  is  required  to  obtain  fair  market 
value  for  the  commercial  use  of  National 
Forest  System  lands.  The  value  of  these 
uses  of  National  Forest  System  roads 
and  trails  is  direcUy  attributable  to  the 
presence  of  National  Forest  System 
lands  and  resources  located  outside  the 
confines  of  the  roads  and  trails.  The 
public  should  realize  a  fair  market  value 
return  for  these  commercial  uses  of 


Federal  lands  and  resources,  which  can 
be  achieved  only  by  requiring  a  special 
use  authorization  for  these  uses  and 
charging  a  land  use  fee  for  the 
authorization. 

Fourth,  the  agency  needs  to  regulate 
these  uses  of  National  Forest  System 
roads  and  trails  to  accomplish 
management  objectives  and  reduce 
impacts  to  National  Forest  System  lands 
and  resoiuces.  The  demand  for  uses  of 
National  Forest  System  lands  and 
resoiuces  has  increased  in  recent  years. 
Along  with  the  growth  in  demand,  there 
are  more  conflicts  among  users  and 
increased  pressiue  on  limited  land  and 
resources.  In  some  cases,  the  demand  is 
so  great  that  it  is  necessary  to  limit  use. 
When  an  area  becomes  popular, 
uncontrolled  use  can  result  in  land  and 
resoiuce  impacts,  user  conflicts,  or 
increased  vehicular  and  pedestrian 
traffic  with  associated  traffic  safety 
concerns  on  National  Forest  System 
roads  and  trails.  The  agency  attempts  to 
balance  the  needs  of  individuals,  private 
groups,  and  commercial  operators  when 
managing  uses.  The  agency  proposes  to 
address  these  concerns  and  conflicts 
through  special  use  authorizations  for 
special  uses  that  occur  on  National 
Forest  System  roads  and  trails. 

Additionally,  this  rule  would  replace 
the  term  "forest  development  roads" 
with  "National  Forest  System  roads"  to 
conform  to  recent  regulatory  changes 
made  to  36  CFR  part  212. 

The  authority  m  the  proposed  rule  to 
regulate  special  uses  occmring  on 
National  Forest  System  roads  would  not 
supplant  Forest  Service  authority  to 
regulate  road  use  within  the  National 
Forest  System  under  applicable  law, 
including  the  National  Forest  Roads  and 
Trails  Act.  Rather,  these  authorities 
would  be  complementary.  For  example, 
a  separate  road  use  permit  could  be 
issued  under  Forest  Service  Manual 
7731.16  and  Forest  Service  Handbook 
7709.59,  section  24,  in  conjunction  with 
a  special  use  authorization  issued  under 
the  proposed  rule,  or  road  use  issues 
could  be  addressed  within  the  context 
of  a  special  use  authorization  issued 
under  the  proposed  rule. 

Clarification  of  Special  Uses  Not 
Requiring  an  Authorization 

The  agency  prefers  not  to  regulate 
uses  when  it  is  imnecessary  to  establish 
terms  and  conditions  to  protect  National 
Forest  System  lands  and  resources  or  to 
avoid  conflict' with  agency  programs  or 
operations.  In  April  1997,  the  Forest 
Service  completed  a  reengineering  study 
of  its  special  uses  program  that 
recommended  managing  special  uses  in 
a  more  businesslike  apd  customer 
service-oriented  manner.  The  study 


2950 


Federal  Register / Vol.  68.  No.  14  /  Wednesday,  January  22,  2003  /  Proposed  Rules 


found  that  many  special  use 
authorizations  are  issued  for  (1)  minor 
uses  of  National  Forest  System  land? 
that  have  nominal  effects  on  National 
Forest  System  lands,  resources,  and 
programs,  (2)  uses  that  are  regulated  by 
other  agencies  in  a  manner  that  is 
adequate  to  protect  National  Forest 
System  lands  and  resources  and  to 
avoid  conflict  with  Forest  Service 
programs  and  operations,  and  (3) 
routine  operation  or  maintenance 
within  the  scope  of  a  valid  reserved  or 
outstanding  property  right.  The 
reengineering  study  reconunended  that 
the  agency  not  require  a  special  use 
authorization  in  these  cases,  as  it  is 
uimecessary  for  purposes  of  National 
Forest  System  land  and  resource 
management. 

Accordingly,  under  the  proposed  rule, 
for  uses  other  than  a  noncommercial 
group  use,  a  special  use  authorization 
would  not  be  required  if  the  authorized 
officer  determines  that  the  proposed  use 
has  one  or  more  of  the  following 
characteristics:  (1)  the  proposed  use  will 
have  such  nominal  effects  on  National 
Forest  System  lands,  resources,  or 
programs  that  it  is  not  necessary  to 
establish  terms  and  conditions  in  a 
special  use  authorization  to  protect 
National  Forest  System  lands  and 
resources  or  to  avoid  conflict  with 
National  Forest  System  programs  or 
operations;  (2)  the  proposed  use  is 
regulated  by  a  State  or  another  Federal 
agency  in  a  manner  that  is  adequate  to 
protect  National  Forest  System  lands 
and  resources  and  to  avoid  conflict  with 
National  Forest  System  programs  or 
operations;  or  (3)  the  proposed  use  is  a 
routine  operation  or  maintenance 
activity  within  the  scope  of  a  valid 
reserved  or  outstanding  property  right, 
such  as  a  right-of-way,  easement,  or 
reservation. 

Proposed  Rule  Changes 

Section  251.50 

Current  paragraph  (a)  of  section 
251.50  requires  an  authorization  for  all 
special  uses,  unless  that  requirement  is 
waived  as  provided  in  paragraph  (c). 
Proposed  paragraph  (a)  would  be 
revised  to  identify  two  additional 
exceptions,  which  would  be  enumerated 
in  proposed  paragraphs  (d)  and  (e). 

Furthermore,  the  reference  in 
paragraph  (a)  concerning  the  disposal  of 
timber  would  be  expanded  to  include 
special  forest  products,  such  as  greens, 
mushrooms,  medicinal  plants,  and  other 
plant  material  collected  or  gathered  for 
commercial  or  noncommercial  use. 
Proposed  paragraph  (a)  would  state  that 
the  disposal  of  these  materials  is 
regulated  by  part  223.  Many  forest 


managers  have  mistakenly  administered 
these  activities  as  special  uses.  Adding 
a  reference  to  special  forest  products 
would  distinguish  the  disposal  of  forest 
products  as  an  activity  authorized  by 
other  than  a  special  use  authorization. 

Ciurent  paragraph  (b)  of  section 
251.50  provides  for  the  temporary 
occupancy  of  National  Forest  System 
lands  in  an  emergency  for  the  protection 
of  life  and  property,  as  long  as  a  special 
use  authorization  is  obtained  at  the 
earliest  opportunity,  unless  the 
requirement  for  a  special  use 
authorization  is  waived.  Proposed 
paragraph  (b)  would  be  expanded  to 
clarify  that  those  temporarily  occupying 
National  Forest  System  lands  without  a 
special  use  authorization  assume 
liability,  and  must  indenmify  the  United 
States,  for  all  injury,  loss,  or  damage 
arising  in  coimection  with  the 
temporary  occupancy.  This  added 
provision  is  necessary  to  protect  the 
public  interest  should  injury,  loss,  or 
damage  occur  as  a  result  of  the 
temporary  occupancy  prompted  by  an 
emergency. 

With  limited  exceptions,  current 
paragraph  (c)  states  that  noncommercial 
recreational  activities,  other  than 
noncommercial  group  use,  do  not 
require  a  special  use  authorization,  and 
gives  examples  of  these  activities.  The 
agency  is  proposing  no  change  to  this 
list.  Paragraphs  (c)(1)  and  (c)(2)  would 
be  combined  and  redesignated  as 
proposed  paragraph  (c)(2).  Paragraph 
(c)(3)  would  be  redesignated  as 
proposed  paragraph  (c)(1). 

Paragraph  (d)  would  be  revised.  The 
existing  paragraph  provides  that,  unless 
otherwise  required  by  order  issued 
pursuant  to  section  261.50  or  by 
regulation  issued  pursuant  to  section 
261.70,  cmy  use  of  existing  forest 
development  roads  or  trails  does  not 
require  a  special  use  authorization.  The 
agency  proposes  to  revise  paragraph  (d) 
by  changing  "forest  development  road" 
to  "National  Forest  System  road"  to 
conform  to  changes  made  to  parts  212, 
261,  and  295  regarding  roads,  and  by 
removing  the  word  "trail."  In  addition 
the  agency  proposes  to  change  "use  of 
to  "travel  on"  a  road  or  trail. 

Proposed  paragraphs  (d)  and  (d)(1) 
also  would  clarify  that  noncommercial 
group  uses,  outfitting  and  guiding, 
recreation  events,  and  commercial 
filming  conducted  on  National  Forest 
System  roads  require  a  special  use 
authorization.  For  example,  a  special 
use  authorization  would  be  required  for 
an  outfitter  who  charges  a  customer  for 
the  delivery  of  livestock  or  recreation 
equipment  on  a  National  Forest  System 
road  for  the  customers  to  use  on 
adjacent  National  Forest  System  lands. 


A  second  example  is  a  guide  who 
conducts  conunercial,  vehicular  tours 
on  National  Forest  System  roads, 
regardless  of  whether  the  guide's 
customers  are  confined  to  the  vehicle.  A 
third  example  is  the  use  of  motion 
picture  equipment  on  a  National  Forest 
System  road  that  involves  the 
advertisement  of  a  product  or  service.  A 
final  example  is  an  endvuance  ride 
involving  hundreds  of  participants,  for 
which  no  entry  fee  is  charged, 
conducted  on  a  National  Forest  System 
road. 

The  proposed  paragraph  (d)(2)  would 
include  the  authority  currently  in 
paragraph  (d)  for  Regional  Foresters  and 
Forest  Supervisors  to  issue  orders 
(section  261.50)  and  regulations  (section 
261.70)  to  prohibit  or  regulate  other  uses 
of  National  Forest  System  roads,  on  a 
case-specific  basis. 

Proposed  paragraph  (e)  would  be 
added  to  specify  instances  where  the 
requirement  to  obtain  a  special  use 
authorization  may  be  waived  for  certain 
uses  other  than  a  noncommercial  group 
use.  Under  this  proposed  paragraph,  the 
special  use  authorization  requirement 
would  be  waived  only  after  a  proposal 
for  a  special  use  is  submitted  and  the 
authorized  officer  determines  that  the 
proposed  use  meets  the  criteria  for 
waiver. 

Proposed  paragraph  (e)(1)  would  be 
added  to  allow  the  authorized  officer  to 
waive  the  special  use  authorization 
requirement  for  minor,  incidental  uses 
that  will  have  such  nominal  effects  on 
National  Forest  System  lands,  resources, 
or  programs  that  it  is  not  necessciry  to 
establish  terms  and  conditions  in  a 
special  use  authorization  to  protect 
National  Forest  System  lands  and 
resources  or  to  avoid  conflict  with 
National  Forest  System  programs  or 
operations.  Examples  of  minor, 
incidental  uses  could  include  mailboxes 
on  approved  moimts  or  small 
identification  signs  for  property.  This 
proposed  rule  would  not  relieve  a  party 
from  requesting  advance  approval  from 
an  authorized  officer  for  such  uses  or 
occupancies.  Rather,  the  proposed  rule 
would  provide  the  authorized  officer 
with  the  ability  to  waive  the 
requirement  for  a  special  use 
authorization  when,  based  upon 
professional  judgment  and  experience 
with  comparable  uses,  the  authorized 
officer  determines  that  no  forest 
management  objectives  would  be 
achieved  through  issuance  of  an 
authorization.  Generally,  experience  has 
demonstrated  that  the  cost  to  the  agency 
to  issue  and  administer  authorizations 
for  these  types  of  minor,  incidental  uses 
far  exceeds  any  public  benefit  in  terms 
of  land  and  resource  protection. 
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Paragraph  {e)(2)  would  be  added  to 
exempt  proposed  uses  that  are  regulated 
by  another  agency  in  a  manner  that  is 
adequate  to  protect  National  Forest 
System  lands  and  resoiuces  and  to 
avoid  conflict  with  National  Forest 
System  programs  or  operations.  An 
example  would  be  the  taking  of  game  or 
other  animals,  which  is  regulated  by 
States.  Another  example  is  the 
delegation  of  authority  by  the  Forest 
Service  to  a  different  agency  to  serve  as 
lead  agency  for  regulating  certain  uses, 
such  as  in  connection  with 
administration  of  an  oil  or  gas  pipeline 
special  use  authorization  under  the 
Mineral  Leasing  Act.  This  provision 
would  serve  to  reduce  the  dual 
regulation  of  uses  by  the  Forest  Service 
and  other  agencies,  where  another 
agency's  regulatory  jurisdiction  is 
satisfactory  to  meet  Forest  Service 
management  objectives. 

Paragraph  {e)(3)  would  be  added  to 
clarify  that  no  special  use  authorization 
is  required  for  activities  already 
authorized  within  the  scope  of  a  valid 
reserved,  granted,  or  outstanding 
property  right,  such  as  a  right-of-way, 
easement,  or  reservation.  Paragraph 
(e)(3)  also  would  provide  that  no  special 
use  authorization  is  required  for 
conducting  routine  operation  and 
maintenance  activities  within  the  scope 
of  an  outstanding  statutory  right  for 
certain  highways,  ditches,  or  canals. 
Conversely,  under  this  proposed 
provision,  any  activities  (including 
operation,  maintenance,  construction,  or 
reconstruction)  that  are  outside  the 
scope  of  an  outstanding  statutory  right 
would  require  a  special  use 
authorization.  In  addition,  any  activities 
other  than  routine  operation  or 
maintenance,  such  as  construction  or 
reconstruction,  that  are  within  the  scope 
of  an  outstanding  statutory  right  would 
require  a  special  use  authorization.  The 
proposed  regulation  would  require 
holders  of  any  of  these  rights  to  propose 
on-the-ground  activities  to  the 
authorized  officer  before  conducting 
thesm.  The  authorized  officer  would  then 
have  the  opportunity  to  determine 
whether  all  or  some  of  the  proposed 
activities  qualify  for  the  waiver 
■  provided  under  proposed  paragraph 
(e)(3)  and  can  be  conducted  without  a 
special  use  authorization. 

Waiving  the  requirement  for  a  special 
use  authorization  under  the 
circumstances  identified  in  proposed 
paragraphs  (e)(1)  through  (e)(3)  would 
improve  management  efficiency  and 
allow  the  agency  to  focus  its  limited 
appropriations  on  management  of 
special  uses  that  have  a  greater  potential 
impact  on  National  Forest  System  lands, 
resources,  or  programs. 


Section  251.51 

Section  251.51  of  the  current 
regulations  defines  the  more  significant 
and  commonly  used  terms  and  phrases 
in  part  251,  subpart  B.  The  proposed 
section  251.51  would  add  definitions  for 
the  following  terms:  "Commercial 
filming,"  "forest  road  or  trail," 
"guiding,"  "National  Forest  System 
road,"  "outfitting,"  "recreation  event," 
and  "still  photography."  Providing  a 
definition  for  these  terms  would 
improve  public  and  agency 
understanding  and  interpretation  of  the 
proposed  revisions  to  section  251.50 
provided  in  this  notice. 

Section  261.2  '  '   ■ 

The  definitions  of  "National  Forest 
System  road"  and  "National  Forest 
System  trail"  in  proposed  section  261.2 
would  be  revised  and  a  new  definition 
for  "forest  road  or  trail"  would  be  added 
for  consistency  with  23  U.S.C.  101  and 
this  part. 

Section  261.55 

The  term  "forest  development  trails" 
would  be  changed  to  "National  Forest 
System  trails"  in  the  heading  emd 
introductory  text  of  proposed  section 
261.55. 

Part  295 

The  term  "forest  Service  road"  in  the 
current  title  of  the  part  295  heading 
would  be  changed  to  "National  Forest 
System  road"  in  the  proposed  title  of 
this  part  for  consistency  with  the 
terminology  in  parts  251  and  261. 

Regulatory  Certifications 

Environmental  Impact 

The  proposed  changes  to  the  rule  at 
36  CFR  251.50  and  251.51  would 
provide  more  consistent  procedures  for 
processing  special  use  proposals  and 
applications  and  administering  special 
use  authorizations  for  use  and 
occupancy  of  National  Forest  System 
lands.  The  proposed  rule  also  would 
make  terminology  consistent  in  parts 
251,  261,  and  295.  The  changes  are 
intended  to  improve  administrative 
efficiencies  and  would  have  no 
environmental  effects.  Section  31.1b  of 
Forest  Service  Handbook  1909.15  (57  FR 
43180,  September  18,  1992)  excludes 
from  documentation  in  an 
environmental  assessment  or 
envirorunental  impact  statement  rules, 
regulations,  or  policies  to  establish 
Service-wide  administrative  procedines, 
program  processes,  or  instructions.  The 
agency's  preliminary  assessment  is  that 
this  proposed  rule  falls  within  this 
category  of  actions  and  that  no 
extraordinary  circiunstances  exist  as 


currently  defined  that  would  require 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement.  A  final  determination  will  be 
made  for  the  final  rule. 

Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  regulatory  planning  and 
review.  It  has  been  determined  that  this 
is  not  a  significant  rule.  This  proposed 
rule  would  not  have  an  annual  effect  of 
$100  million  or  more  on  the  economy, 
nor  would  it  adversely  affect 
productivity,  competition,  jobs,  the 
environment,  public  health  and  safety, 
or  State  or  local  governments.  This 
proposed  rule  would  not  interfere  with 
an  action  taken  or  planned  by  another 
agency,  nor  would  it  raise  new  legal  or 
policy  issues.  Finally,  this  proposed 
rule  would  not  alter  the  budgetary 
impact  of  entitlement,  grant,  user  fee,  or 
loan  programs  or  the  rights  and 
obligations  of  beneficiaries  of  such 
programs.  Accordingly,  this  proposed 
rule  is  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

Moreover,  this  proposed  rule  has  been 
considered  in  light  of  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  602  et  seq.j.  It 
has  been  determined  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  act  because  the  proposed  rule  would 
not  impose  record-keeping  requirements 
on  them;  it  would  not  affect  their 
competitive  position  in  relation  to  large 
entities;  and  it  would  not  affect  their 
cash  flow,  liquidity,  or  ability  to  remain 
in  the  market.  To  the  contrary,  the 
efficiencies  and  consistency  to  be 
achieved  by  this  rule  should  benefit 
small  businesses  that  seek  to  use  and 
occupy  National  Forest  System  lands  by 
ensuring  consistency  in  procedures 
across  forests  and  regions  and  by 
eliminating  costly,  time-consuming,  and 
unnecessary  processing  of  certain 
special  use  applications  and 
administration  of  certain  special  use 
authorizations.  The  benefits,  most  of 
which  cannot  be  quantified,  are  not 
likely  substantially  to  alter  costs  to 
small  businesses. 

No  Takings  Implications 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630.  and  it  has  been  determined  that 
the  proposed  rule  would  not  pose  the 
risk  of  a  taking  of  private  property. 
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Civil  Justice  Reform 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988  on  civil 
justice  reform.  If  this  proposed  rule 
were  adopted,  (1)  all  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  proposed  rule  or  that  would 
impede  its  full  implementation  would 
be  preempted;  (2)  no  retroactive  effect 
would  be  given  to  this  proposed  rule; 
and  (3)  it  would  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
its  provisions. 

Federalism  and  Consultation  and 
Coordination  With  Indian  Tribal 
Governments 

The  agency  has  considered  this 
proposed  rule  under  the  requirements  of 
Executive  Order  13132  on  federalism, 
and  has  made  an  assessment  that  the 
proposed  rule  conforms  with  the 
federalism  principles  set  out  in  this 
Executive  order;  would  not  impose  any 
compliance  costs  on  the  States;  and 
would  not  have  substantial  direct  effects 
on  the  States,  the  relationship  between 
the  Federal  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
agency  has  determined  that  no  further 
assessment  of  federalism  implications  is 
necessary  at  this  time. . 

Moreover,  this  proposed  rule  does  not 
have  tribal  implications  as  defined  by 
Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments,  and  therefore  advance 
consultation  with  tribes  is  not  required. 

Energy  Effects 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  It  has  been 
determined  that  this  proposed  rule  does 
not  constitute  a  significant  energy  action 
as  defined  in  the  Executive  order. 

Unfunded  Mandates 

Pursuant  to  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22, 1995,  the  agency 
has  assessed  the  effects  of  this  proposed 
rule  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  proposed  rule  would  not  compel 
the  expenditure  of  $100  million  or  more 
by  any  State,  local,  or  tribal  government 
or  anyone  in  the  private  sector. 
Therefore,  a  statement  under  section 
202  of  the  act  is  not  required. 


Controlling  Paperwork  Burdens  on  the 
Public 

The  forms  for  special  use  applications 
and  authorizations  have  been  approved 
for  use  by  the  Office  of  Management  and 
Budget  (OMB)  and  assigned  OMB 
control  number  0596-0082.  Therefore, 
this  proposed  rule  does  not  contain  any 
record-keeping  or  reporting 
requirements  or  other  information 
collection  requirements  as  defined  in  5 
CFR  part  1320  that  are  not  already 
required  by  law  or  not  already  approved 
for  use.  Moreover,  the  proposed  rule 
will  reduce  the  number  of  applicants  for 
special  use  authorizations  by  clarifying 
those  circumstances  when  special  use 
authorizations  are  not  required. 
Accordingly,  the  review  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  and  its 
implementing  regulations  at  5  CFR  part 
1320  do  not  apply. 

List  of  Subjects 

36  CFR  Part 251 

Administrative  practice  and 
procedure.  Electric  power.  National 
forests.  Public  lands-rights-of-way. 
Reporting  and  recordkeeping 
requirements.  Water  resources. 

36  CFR  Part  261 

Law  Enforcement.  National  forests. 
36  CFR  Part  295 

National  forests.  Traffic  regulations. 

Therefore,  for  the  reasons  set  out  in 
the  preamble,  the  Forest  Service 
proposes  to  amend  subpart  B  of  part 
251,  subpart  A  of  part  261,  and  part  295 
of  Title  36  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  251— LAND  USES 

Subpart  B — Special  Uses 

1 .  The  authority  citation  for  subpart  B 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  472,  497b,  551,  1134, 
3210;  30  U.S.C.  185;  43  U.S.C.  1740, 1761- 
1771. 

2.  Revise  §  251.50  to  read  as  follows: 

§251.50    Scope. 

(a)  All  uses  of  National  Forest  System 
lands,  improvements,  and  resources, 
except  those  authorized  by  the 
regulations  governing  disposal  of  timber 
and  special  forest  products,  such  as 
greens,  mushrooms,  and  medicinal 
plants  (part  223),  minerals  (part  228), 
and  grazing  of  livestock  (part  222),  are 
designated  "special  uses."  Before 
conducting  a  special  use,  individuals  or 
entities  must  submit  a  proposal  to  the 
authorized  officer  and  must  obtain  a 


special  use  authorization  from  the 
authorized  officer,  unless  that 
requirement  is  waived  by  paragraphs  (c) 
through  (e)  of  this  section. 

(b)  Nothing  in  this  section  prohibits 
the  temporary  occupancy  of  National 
Forest  System  lands  without  a  special 
use  authorization  for  the  protection  of 
life  and  property  in  emergencies,  if  a 
special  use  authorization  for  that 
occupancy  is  obtained  at  the  earliest 
opportunity,  unless  waived  pursuant  to 
paragraphs  (c)  through  (e)  of  this 
section.  Those  temporarily  occupying 
National  Forest  System  lands  without  a 
special  use  authorization  assume 
liability  and  must  indemnify  the  United 
States  for  all  injiuy,  loss,  or  damage 
arising  in  connection  with  the 
temporary  occupancy. 

(c)  A  special  use  authorization  is  not 
required  for  noncommercial  recreational 
activities,  such  as  camping,  picnicking, 
hiking,  fishing,  boating,  hunting,  ami 
horseback  riding,  or  for  noncommercial 
activities  involving  the  expression  of 
views,  such  as  assemblies,  meetings, 
demonstrations,  and  parades,  unless: 

(1)  The  proposed  use  is  a 
noncommercial  group  use  as  defined  in 
§251.51;  or 

(2)  Authorization  of  that  use  is 
required  by  an  order  issued  piusuant  to 
§  261.50  or  by  a  regulation  issued 
pursuant  to  §  261.70  of  this  chapter. 

(d)  Travel  on  any  National  Forest 
System  road  must  comply  with  all 
Federal  and  State  law  governing  the 
road  to  be  used.  Travel  on  any  National 
Forest  System  road  does  not  require  a 
special  use  authorization,  unless: 

(1)  The  travel  is  for  the  piupose  of 
engaging  in  a  noncommercial  group  use, 
outfitting  or  guiding,  a  recreation  event, 
commercial  filming,  or  still 
photography,  as  defined  in  §  251.51;  or 

(2)  Autnorization  of  that  use  is 
required  by  an  order  issued  under 
§  261.50  of  this  chapter  or  by  a 
regulation  issued  under  §  261.70  of  this 
chapter. 

(e)  For  proposed  uses  other  than  a 
noncommercial  group  use,  a  special  use 
authorization  is  not  required  if  the 
authorized  officer  determines  that  the 
proposed  use  has  one  or  more  of  the 
following  characteristits: 

(1)  The  proposed  use  will  have  such 
nominal  effects  on  National  Forest 
System  lands,  resources,  or  programs 
that  it  is  not  necessary  to  establish  terms 
and  conditions  in  a  special  use 
authorization  to  protect  National  Forest 
System  lands  and  resources  or  to  avoid 
conflict  with  National  Forest  System 
programs  or  operations; 

(2)  The  proposed  use  is  regulated  by 

a  State  agency  or  another  Federal  agency 
in  a  manner  that  is  adequate  to  protect 


Federal  Register / Vol.  68,  No.  14 /Wednesday,  January  22,  2003 / Proposed  Rules 


2953 


National  Forest  System  lands  and 
resources  and  to  avoid  conflict  with 
National  Forest  System  programs  or 
operations;  or 

(3)  The  proposed  use  is  an  activity 
within  the  scope  of  a  valid  reserved, 
granted,  or  outstanding  property  right, 
such  as  a  right-of-way,  easement,  or 
reservation,  or  is  a  routine  operation  or 
maintenance  activity  within  the  scope 
of  an  outstanding  statutory  right  for  a 
highway  pursuant  to  R.S.  2477  {43 
U.S.C.  932,  repealed  Oct.  21, 1976)  or 
for  ditches  and  canals  pursuant  to  R.S. 
2339  (43  U.S.C.  661,  as  amended). 

3.  Add  the  following  definitions  in 
alphabetical  order  to  §  251.51: 

§251.51     Definitions. 

***** 

Commercial  filming — use  of  motion 
picture,  videotaping,  sound  recording, 
or  any  other  moving  image  or  audio 
recording  equipment  on  National  Forest 
System  lands  that  involves  the 
advertisement  of  a  product  or  service, 
the  creation  of  a  product  for  sale,  or  the 
use  of  models,  actors,  sets,  or  props,  but 
not  including  activities  associated  with 
broadcasting  breaking  news. 
*    '     *        *        *        * 

Forest  road  or  trail — a  road  or  trail 
wholly  or  partly  within  or  adjacent  to 
and  serving  the  National  Forest  System, 
and  which  is  necessary  for  the 
protection,  administration,  and 
utilization  of  the  National  Forest  System 
and  the  use  and  development  of  its 
resoiuces.  , 

***** 

Guiding — providing  services  or 
assistance  (such  as  supervision, 
protection,  education,  training,  packing, 
touring,  subsistence,  transporting 
people,  or  interpretation)  for  pecuniary 
remuneration  or  other  gain  to 
individuals  or  groups  in  pursuit  of  a 
natural  resource-based  outdoor  activity 
on  National  Forest  System  lands. 
***** 

National  Forest  System  road — a  forest 
road  luider  the  jiuisdiction  of  the  Forest 
Service. 

***** 

Outfitting — renting  on  or  delivering  to 
National  Forest  System  lands  for 
pecuniary  remuneration  or  other  gain 
any  saddle  or  pack  animal,  vehicle, 
boat,  camping  gear,  or  similar  supplies 
or  equipment  for  the  pursuit  of  a  natiu-al 
resource-based  outdoor  activity. 
***** 

Recreation  event — a  recreational 
activity  conducted  on  National  Forest 
System  lands  for  which  an  entry  or 
participation  fee  is  charged,  such  as 
animal,  vehicle,  or  boat  races;  dog  trials; 


fishing  contests;  rodeos;  adventure 
games;  and  fairs. 

***** 

Still  photography — use  of  still 
photographic  equipment  on  National 
Forest  System  lands  that  (1)  takes  place 
at  a  location  where  members  of  the 
public  are  generally  not  allowed  or 
where  additional  administrative  costs 
are  likely,  or  (2)  uses  models  or  props 
that  are  not  a  part  of  the  site's  natural 
or  cultural  resources  or  administrative 
facilities. 


PART  261— PROHIBITIONS 

Subpart  A — General  Prohibitions 

4.  The  authority  citation  for  subpart  A 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  551;  16  U.S.C.  472;  7 
U.S.C.  1011(f);  16  U.S.C.  1246(i);  16 
U.S.C.1133(C)-(d)(l);  16  U.S.C.  620(0- 

5.  Revise  §  261.2  to  add  a  definition 
for  "Forest  road  or  trail"  in  alphabetical 
order  and  to  revise  the  definitions  for 
"National  Forest  System  road"  and 
"National  Forest  System  trail"  to  read  as 
follows: 

§  261 .2    Definitions. 

***** 

Forest  road  or  trail — a  road  or  trail 
wholly  or  partly  within  or  adjacent  to 
and  serving  the  National  Forest  System, 
and  which  is  necessary  for  the 
protection,  administration,  and 
utilization  of  the  National  Forest  System  > 
and  the  use  and  development  of  its 
resources. 
***** 

National  Forest  System  road — a  forest 
road  under  the  jurisdiction  of  the  Forest 
Service. 

~  National  Forest  System  trail — a  forest 
trail  imder  the  jurisdiction  of  the  Forest 
Service. 
***** 

6.  Revise  the  heading  and 
introductory  text  of  §  261.55,  to  read  as 
follows: 

§  261 .55    National  Forest  System  trails. 

When  pursuant  to  an  order  issued  in 
accordance  with  §  261.50  of  this 
subpart,  the  following  are  prohibited  on 
a  National  Forest  System  trail:  *  *  * 
*        *        *        *        * 

7.  Revise  the  heading  for  part  295  to 
read  as  follows: 

PART  295— USE  OF  MOTOR  VEHICLES 
OFF  NATIONAL  FOREST  SYSTEM 
ROADS 

8.  The  authority  citation  for  part  295 
continues  to  read  as  follows: 

'    Authority:  30  Stat.  35,  as  amended  (16 
U.S.C.  551):  50  Stat.  525.  as  amended  (7 


U.S.C.  1011):  E.O.  11644,  11989  (42  PR 
26959). 

Dated:  )anuary  8,  2003. 
Dale  N.  Bosworth, 
Chief. 
|FR  Doc.  03-1291  Filed  1-21-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OR-01-003;  FRL-7429-61  ---.^ 

Approval  and  Promulgation  of 
Implementation  Plans;  Oregon 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  approves  numerous 
revisions  to  the  State  of  Oregon 
Implementation  Plan  submitted  to  EPA 
by  the  Director  of  the  Oregon 
Department  of  Envirorunental  Quality 
(ODEQ)  on  November  5,  1999,  March  7, 
2000,  June  26,  2001,  and  November  4, 
2002.  The  revisions  were  submitted  in 
accordance  with  the  requirements  of 
section  110  and  parts  C  and  D  of  title 
I  of  the  Clean  Air  Act  (hereinafter  CAA 
or  Act). 

DATES:  Written  comments  must  be 
received  on  or  before  February  21,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Debra  Suzuki,  EPA, 
Office  of  Air  Quality  (OAQ-107),  1200 
Sixth  Avenue,  Seattle,  Washington 
98101. 

Copies  of  the  State's  request  and  other 
information  supporting  this  action  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations:  EPA,  Office  of  Air  Quality 
(OAQ-107),  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  and  State  of  Oregon, 
Department  of  Environmental  Quality, 
811  SW  Sixth  Avenue,  Portland,  Oregon 
97204-1390. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Bray,  Senior  Air  Pollution 
Scientist,  EPA,  Office  of  Air  Quality 
(OAQ-107),  Seattle,  Washington  98101. 
(206)  553-4253. 

SUPPLEMENTARY  INFORMATION:  In  the 
Final  Rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
fiulher  activity  is  contemplated. 
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If  the  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  Please 
note  that  if  we  receive  adverse  comment 
on  an  amendment,  paragraph,  or  section 
of  this  rule  and  if  that  provision  may  be 
severed  fi-om  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

For  additional  information,  see  the 
Direct  Final  rule  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  December  17.  2002. 
L.  John  lani, 

Regional  Administrator,  Region  10. 
(FR  Doc.  03-853  Filed  1-21-03;  8:45  am) 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NV-040-0067;  FRL-7440-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Nevada— Las 
Vegas  Valley  PM-10  Nonattainment 
Area;  Serious  Area  Plan  for  Attainment 
of  the  Annual  and  24-Hour  PM-10 
Standards 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
provisions  of  the  PM-10  State 
Implementation  Plan  for  Clark  County. 
June  2001,  (Clark  County  plan)  that 
address  attainment  of  the  annual  and 
24-hour  PM-10  national  ambient  air 
quality  standards.  We  also  propose  to 
grant  Nevada's  request  to  extend  the 
Clean  Air  Act  deadline  for  attaining  the 
24-hour  PM-10  standard  in  the  Las 
Vegas  area  from  2001  to  2006. 
DATES:  Comments  on  this  proposal  must 
be  received  in  writing  by  February  21, 
2003.  Comments  should  be  addressed  to 
the  contact  listed  below. 
ADDRESSES:  Comments  should  be 
mailed  to:  Karen  Irwin,  Office  of  Air 
Planning  (AIR-2).  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

A  copy  of  docket  No.  NV-01-03, 
containing  the  EPA  technical  support 
document  (TSD)  and  other  material 
relevant  to  this  proposed  action,  is 
available  for  public  inspection  at  EPA's 


Region  9  office  during  normal  business 
hours.  We  may  charge  you  a  reasonable 
fee  for  copying  parts  of  the  docket. 
Environmental  Protection  Agency, 
Region  9,  Air  Division.  Air  Planning 
Office  (AIR-2).  75  Hawthorne  Street. 
San  Francisco,  CA  94105-3901. 

Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  addresses 
listed  below:  Clark  County  Department 
of  Air  Quality  Management,  500  S. 
Grand  Central  Pky,  Las  Vegas,  Nevada 
89155.  Nevada  Division  of 
Environmental  Protection,  333  West 
Nye  Lane,  Carson  City,  Nevada  89710. 

Electronic  Availability 

This  document  and  the  TSD  are  also 
available  as  electronic  files  on  EPA's 
Region  9  Web  Page  at  http:// 
www.  epa  .gov/region09/air. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Irwin,  Office  of  Air  Planning 
(AIR-2),  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  California  94105.  (415) 
947-4116,  email:  irwin.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
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I.  Summary  of  Today's  Proposal 

II.  Background  to  Today's  Proposal 

A.  PM-10  Air  Quality  in  the  Las  Vegas 
Area 

B.  Previous  Actions  on  Clark  County  PM- 
10  Plans 

III.  The  CAA's  Planning  Requirements  for 

Serious  PM-10  Nonattainment  Areas 

IV.  The  Clark  County  Plan's  Compliance  with 

the  CAA's  Requirements  for  Serious  PM- 
10  Nonattainment  Areas 

A.  Completeness  of  the  SIP  Submittals 

B.  Adequacy  of  Transportation  Conformity 
Budgets 

C.  Adequate  Monitoring  Network 

D.  Emissions  Inventory 

E.  Contribution  to  PM-10  Exceedences  of 
Major  Sources  of  PM-10  Precursors 

F.  Implementation  of  Best  Available 
Control  Measures 

1.  Steps  1  and  2:  Determination  of 
Significant  Sources — Adequate  Modeling 

2.  Step  3:  Identification  of  potential  BACM 

3.  Step  4:  Implementation  of  BACM  and 
inclusion  of  MSM  for  Each  Significant 
Source  Category 

a.  Disturbed  Vacant  Land 

b.  Unpaved  Parking  Lots 

c.  Construction  Sites 

d.  Paved  Road  Dust 

e.  Unpaved  Roads 

f.  Race  Tracks 

g.  Section  0 

G.  Applicable  SIP  Rules 

H.  General  SIP  Requirements  and 
Enforcement  of  Fugitive  Dust  Rules 

I.  Demonstration  of  Attainment  and 
Attainment  Date  Extension 

1 .  Apply  for  an  Extension 

2.  Demonstrate  the  Impracticability  of 
Attainment  By  December  31,  2001 

3.  Complied  With  the  Commitments  and 
Requirements  in  the  SIP 


4.  Include  the  Most  Stringent  Measures 

5.  Demonstrate  Expeditious  Attainment 

6.  Other  Factors  That  EPA  May  Consider 

7.  Conclusion  on  the  Extension  Request 
J.  Reasonable  Further  Progress  and 

Quantitative  Milestones 
K.  Contingency  Measures 
L.  Administrative  Requirements 

L  Summary  of  Today's  Proposal 

First,  we  propose  to  approve  the 
provisions  in  the  PM-10  State 
Implementation  Plan  for  Clark  County, 
submitted  on  July  25.  2001.'  ("the  Clark 
County  serious  area  plan"  or  "Plan") 
that  address  attainment  of  the  annual 
and  24-hour  PM-10  standards.^  Our 
proposed  actions  are  based  on  our 
initial  determination  that  the  Clark 
County  serious  area  plan  complies  with 
the  Clean  Air  Act's  (CAA  or  "the  Act") 
requirements  for  serious  PM-10 
nonattainment  area  plans. 

First,  we  propose  to  approve  the 
following  specific  elements  of  the  plan 
as  they  pertain  to  the  standards: 

•  Demonstration  that  the  plan 
provides  for  implementation  of  best 
available  control  measiues  (BACM); 

•  Emissions  inventory; 

•  Demonstration  of  attainment  of  the 
annual  standard  by  the  CAA  deadline  of 
December  31,  2001  and  demonstration 
that  attainment  of  the  24-hour  standard 
by  December  31,  2001  is  impracticable; 

•  Demonstration  that  attainment  of 
the  24-hour  standard  will  occur  by  the 
most  expeditious  alternative  date 
practicable,  in  this  case,  December  31 . 
2006; 

•  Clark  County  fugitive  dust  rules 
(Sections  90  through  94  and  portions  of 
Section  0); 

•  Demonstration  that  the  plan 
provides  for  reasonable  further  progress 
and  quantitative  milestones; 

•  Transportation  conformity  budget; 
and 

•  Contingency  measures. 
Second,  we  are  proposing  to  grant 

Nevada's  request  to  extend  the 
attainment  date  for  the  24-hour  PM-10 
standard  ft'om  December  31,  2001  to 
December  31,  2006.  We  make  this 
proposal  based  on  our  determination 
that  the  State  has  met  the  CAA's  criteria 
for  granting  such  extensions. 

This  preamble  describes  our  proposed 
actions  on  the  Clark  County  serious  area 


'  On  October  24,  2002,  the  Nevada  Division  of 
Environmental  Protection  submitted  to  EPA  revised 
versions  of  Clark  County  sections  90  through  93, 
dated  November  20,  2001.  which  supersede  earlier 
versions  submitted  with  the  Plan.  Also,  on 
November  19,  2002,  the  Nevada  Division  of 
Environmental  Protection  submitted  to  EPA  an 
amendment  to  the  Clark  County  PM-10  Plan 
adopted  by  the  Clark  County  Board  of 
Commissioners  on  November  19,  2002. 

2  There  are  two  separate  national  ambient  air 
quality  standards  for  PM-10,  an  annual  standard  of 
50  ^g/m'  and  a  24-hour  standard  of  150  Mg/m\ 
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plan  and  provides  a  summary  of  our 
evaluation  of  the  plan.  Our  detailed 
evaluation  of  the  Plan  can  be  found  in 
the  TSD  that  accompanies  this  proposal. 
See  "Technical  Support  Document 
Proposing  Approval  of  the  PM-10  State 
Implementation  Plan  for  the  Clark 
County  Serious  PM-10  Nonattainment 
Area  Annual  and  24-Hour  PM-10 
Standards."  December  19,  2002.  A  copy 
of  EPA's  TSD  can.  be  downloaded  from 
oui  website  or  obtained  by  calling  or 
writing  the  contact  person  listed  above. 

n.  Background  to  Today's  Proposals 

A.  PM-10  Air  Quality  in  the  Las  Vegas 
Ar^a 

The  Las  Vegas  Valley  Nonattainment 
Area,  which  coincides  with 
Hydrographic  Basin  212,  is  roughly 
1,500  square  miles  in  size  and 
encompasses  the  City  of  Las  Vegas,  the 
City  of  North  Las  Vegas,  the  City  of 
Henderson  and  the.unincorporated 
areas  of  Clark  County.  The  population  of 
the  area  is  approximately  1.15  million 
people  and  is  expected  to  grow  to  1.59 
million  by  2006. 

The  area  violates  both  the  annual  ^ 
and  24-hour  PM-10  standards.  In  1990, 
the  area  was  designated  nonattainment 
for  PM-10  and  classified  as  moderate.  In 
1993,  because  of  continuing  violations 
of  both  PM-10  standards,  the  area  was 
reclassified  to  serious  and  required  to 
provide  for  the  implementation  of 
BACM  by  February  8, 1997.  58  FR  3334 
(January  8, 1993). 

The  principal  contributors  to  elevated 
PM-10  levels  in  the  Las  Vegas  area  are 
fugitive  dust  sources  such  as  disturbed 
vacant  lots,  construction  sites,  impaved 
roads  and  paved  road  dust.  Fugitive 
dust  is  particulate  matter  suspended  in 
the  air  either  by  mechanical  disturbance 
of  the  surface  material  or  by  wind  action 
blowing  across  surfaces. 

B.  Previous  Actions  on  Clark  County 
PM-10  Plans 

Clark  Coimty  prepared  and  submitted 
a  serious  area  PM-10  plan  in  1997  that 
EPA  proposed  to  disapprove,  along  with 
previously  submitted  plans.  65  FR 
37324,  June  14,  2000.  On  December  5, 
2000,  prior  to  EPA  taking  final  action  on 
its  proposed  disapproval,  the  State  of 
Nevada  withdrew  the  moderate  and 
serious  area  plans  for  Clark  County.  On 


3  However,  in  a  June  2002  letter,  the  Clark  County 
Department  of  Air  Quality  Management  (DAQM) 
provides  an  analysis  of  PM-10  microscale  sites  that 
demonstrates  attainment  of  the  annual  standard  as 
forecasted  in  the  Clark  County  Plan  as  of  December 
31.  2001.  while  EPA  is  proposing  to  approve  the 
Plan's  attainment  demonstration  for  the  aimual 
standard  under  CAA  section  189,  our  action  does 
not  include  an  official  finding  of  attainment  of  the 
annual  standard  per  CAA  section  188. 


January  5,  2001,  EPA  proceeded  with  a 
finding  of  nonsubmittal,  effective  as  of 
December  20,  2000,  which  began  the  18- 
month  time  clock  for  mandatory 
application  of  sanctions  and  2-year  time 
clock  for  promulgation  of  a  federal 
implementation  plan  (FIP).  66  FR  1046. 
On  June  19,  2001,  the  Clark  County 
Board  of  Commissioners  adopted  a  new 
serious  area  PM-10  plan  titled  "PM-10 
State  Implementation  Plan  for  Clark 
County"  ("Plan"),  which  was  submitted 
to  EPA  on  July  25,  2001.  On  January  31, 
2002,  EPA  made  a  completeness  finding 
on  the  Plan.  We  have  also  determined 
that  the  conformity  budgets  in  the  plan 
are  adequate.  67  FR  1461,  January  11, 
2002.  Oiu-  adequacy  determination  was 
effective  on  January  28,  2002. 

in.  The  CAA's  Planning  Requirements 
for  Serious  PM-10  Nonattainment 
Areas 

The  Las  Vegas  area  is  a  PM-10 
nonattainment  area  that  has  been 
reclassified  to  serious  because  it  failed 
to  attain  by  the  moderate  area 
attainment  date  of  December  31, 1994. 
Such  an  area  must  submit,  within  18 
months  of  the  reclassification,  revisions 
to  its  implementation  plan  that  address 
the  CAA  requirements  for  serious  PM- 
10  nonattainment  areas.  CAA  section 
189(b)(2).  These  requirements  are: 

(a)  Assurances  that  the  BACM, 
including  best  available  control 
technology  (BACT)  for  stationary 
sources,  for  the  control  of  PM-10  shall 
be  implemented  no  later  than  4  years 
after  the  area  is  reclassified  (CAA 
section  189(b)(1)(B));  4 

(b)  Assurances  that  BACT  on  major 
stationary  sources  of  PM-10  precursors 
shall  be  implemented  no  later  than  4 
years  after  the  area  is  reclassified  except 
where  EPA  has  determined  that  such 
sources  do  not  contribute  significantly 
to  exceedences  of  the  PM-10  standards 
(CAA  section  189(e)); 

(c)  A  demonstration  (including  air 
quality  modeling]  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31 ,  2001  or  where  the  State  is 
seeking  an  extension  of  the  attainment 
date  under  section  188(e),  a 


*  When  a  moderate  area  is  reclassified  to  serious, 
the  requirement  to  implement  EACM  in  section 
189(a)(1)(C)  remains  and  is  augmented  by  the 
requirement  to  implement  BACM.  Thus,  a  serious 
area  PM-10  plan  must,  in  addition  to  BACM, 
provide  for  the  implementation  of  RACM  as 
expeditiously  as  practicable  to  the  extent  that  the 
RACM  requirement  has  not  been  satisfied  in  the 
area's  moderate  area  plan.  However,  to  the  extent 
that  a  serious  nonattainment  area  plan  provides  for 
BACM,  we  interpret  the  BACM  requirement  as 
generally  subsuming  the  RACM  requirement  [i.e.  if 
we  determine  that  the  measures  are  indeed  the 
"best  available,"  we  have  necessarily  concluded 
that  they  are  "reasonably  available"). 


demonstration  that  attainment  by 
December  31,  2001  is  impracticable  and 
that  the  plan  provides  for  attainment  by 
the  most  expeditious  alternative  date 
practicable  (CAA  sections  188(c)(2)  and 
189(b)(1)(A)); 

(d)  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  the 
applicable  attainment  date  (CAA 
sections  172(c)(2)  and  189(c));  and 

(e)  A  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  PM-10  (CAA  section 
172(c)(3)). 

Serious  area  PM-ID  plans  must  also 
include  contingency  measures  to  be 
implemented  if  the  area  fails  to  make 
RFP  or  attain  by  its  attainment  deadline. 
These  contingency  measures  are  to  take 
effect  without  further  action  by  the  State 
or  the  Administrator.  CAA  section 
172(c)(9). 

Furthermore,  serious  area  PM-10 
plans  must  meet  the  general 
requirements  applicable  to  all  SIPs 
including  reasonable  notice  and  public 
hearing  under  section  110(1),  necessary 
assurances  that  the  implementing 
agencies  have  adequate  personnel, 
fiuiding  and  authority  under  section 
110(a)(2)(E)(i)  and  40  CFR  51.280,  and  a 
description  of  enforcement  methods  as 
required  by  40  CFR  51.111. 

We  have  issued  a  General  Preamble  * 
and  Addendum  to  the  General 
Preamble  "^  describing  our  preliminary 
views  on  how  the  Agency  intends  to 
review  SIPs  submitted  to  meet  the 
CAA's  requirements  for  PM-10  plans. 
The  General  Preamble  mainly  addresses 
the  requirements  for  moderate  areas  and 
the  Addendum,  the  requirements  for 
serious  areas. 

BACM  Requirement 

The  CAA  does  not  define  what  level 
of  control  constitutes  a  BACM-level  of 
control.  In  guidance,  we  have  defined  it 
to  be,  among  other  things,  the  maximum 
degree  of  emission  reduction  achievable 
from  a  source  or  source  category  which 
is  determined  on  a  case-by-case  basis, 
considering  energy,  economic  and 
environmental  impacts.  Addendum  at 
42010.  This  level  of  control  is 


''  "State  Implementation  Plans:  General  Preamble 
for  the  Implementation  of  Title  I  of  the  Clean  Air 
Act  Amendments  of  1990,"  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28.  1992). 

0  "State  Implementation  Plans  for  Serious  PM-10 
Nonattainment  Areas,  and  Attainment  Date  Waivers 
for  PM-10  Nonattainment  Areas  Generally: 
Addendum  to  the  General  Preamble  for  the 
Implementation  of  Title  1  of  the  Clean  Air  Act 
Amendments  of  1990,  "  59  FR  41998  (August  16. 
1994) 
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dependent  on  the  deadline  by  which 
BACM  must  be  implemented.^ 

We  also  considered  a  BACM-level 
control  as  going  beyond  existing  RACM- 
level  controls,  such  as  expanding  use  of 
RACM  (e.g,  paving  more  miles  of 
impaved  roads).  Addendum  at  42013. 
The  word  "best"  implies  that  there 
should  be  a  greater  emphasis  on  the 
merits  of  the  measure  or  technology 
alone  and  less  flexibility  in  considering 
other  factors.  Additionally,  we  believe 
that  BACM  should  emphasize 
prevention  rather  than  remediation  (e.g., 
preventing  track  out  at  construction 
sites  rather  than  simply  requiring  clean 
up  of  tracked-out  dirt).  Addendum  at 
42013. 

The  stringency  of  a  control  measure  is 
a  function  of  both  the  measiu'e's 
applicability  and  its  control  requirement 
(i.e.,  what  sources  in  the  category  are 
subject  to  the  measure  and  what  does 
the  measure  require  the  sources  to  do  to 
reduce  emissions)."  Both  these  elements 
must  be  specified  before  the  measure's 
level  of  control  can  be  determined.  Thus 
in  setting  a  BACM,  a  state  must  specify 
both  the  measure's  control  requirement 
and  its  applicability.  The  control 
requirement  alone  is  not  sufficient. 

BACM  must  be  applied  to  each 
significant  (i.e.,  non-de  minimis)  source 
category.  Addendum  at  42011.  In 
guidance,  we  have  established  a 
presumption  that  a  "significant"  source 
category  is  one  that  contributes  5  Hg/m3 
or  more  of  PM-10  to  a  location  of  24- 
hour  violation  and  1  Hg/m3  or  more  for 
the  annual  standard.  Addendum  at 
42011.  However,  whether  the  threshold 
should  be  lower  than  this  in  any 
particular  area  depends  upon  the 
specific  facts  of  that  area's 
nonattainment  problem.  Specifically,  it 
depends  on  whether  requiring  the 
application  of  BACM  on  source 
categories  below  a  proposed  de  minimis 
level  would  meaningfully  expedite 
attainment. 

We  have  outlined  in  our  guidance  a 
multi-step  process  for  identifying 


''We  have  long  held  that  an  otherwise  available 
measure  is  not  reasonable  if  it  cannot  be 
implemented  on  a  schedule  that  will  advance  the 
attainment  date.  See,  e.g..  57  FR  13498, 15560 
(April  16.  1992).  See  also  Delaney  v.  EPA.  898  F.2(l 
695  I9th  Cir.  1990)  which  required  the  adoption  of 
"all  available  control  measures"  to  attain  "as  soon 
■  as  possible"  and  not  simply  all  available  control 
measures.  The  most  clear  example  of  this  is  a 
measure  that  cannot  be  implemented  until  after  the 
applicable  attainment  date. 

"  An  example:  A  measure  requires  all  unpaved 
roads  with  average  daily  trips  (ADT)  over  150  be 
stabilized  by  either  paving,  graveling,  or  treating 
with  chemical  stabilizers.  The  control  requirement 
here  is  "stabilize  using  one  of  these  three  methods: 
paving,  graveling,  or  chemical  stabilization"  and 
the  applicability  is  "all  unpaved  roads  with  ADT 
over  150." 


BACM.  Addendum  at  42010-42014.  The 
steps  are: 

1.  develop  a  detailed  emissions 
inventory  of  PM-10  sources  and  source 
categories, 

2.  model  to  evaluate  the  impact  on 
PM-10  concentrations  over  the 
standards  of  the  various  sources  and 
soiu-ce  categories  to  determine  which 
are  significant, 

3.  identify  potential  BACM  for 
significant  source  categories  and 
evaluate  their  reasonableness, 
considering  technological  feasibility, 
costs,  and  energy  and  environmental 
impacts  and 

4.  provide  for  the  implementation  of 
the  BACM  or  provide  a  reasoned 
justification  for  rejecting  any  potential 
BACM. 

When  the  process  is  complete,  the 
individual  measures  ^  should  then  be 
converted  into  a  legally  enforceable 
vehicle  (e.g.,  a  regulation  or  permit 
process).  CAA  sections  172(6)  and 
110(a)(2)(A).  Also,  the  regulations  or 
other  measures  should  meet  EPA's 
criteria  regarding  the  enforceability  of 
SIPs  and  SIP  revisions.  General 
Preamble  at  13541. 

RACM  Requirement 

When  a  moderate  area  is  reclassified 
to  serious,  the  requirement  to 
implement  RACM  in  section 
189(a)(1)(C)  remains.  Thus,  a  serious 
area  PM-10  plan  must  also  provide  for 
the  implementation  of  RACM  as 
expeditiously  as  practicable  to  the 
extent  that  the  RACM  requirement  has 
not  been  satisfied  in  the  area's  moderate 
area  plan. 

However,  we  do  not  normally  conduct 
a  separate  evaluation  to  determine  if  a 
serious  area  plan's  measures  also  meet 
the  RACM  requirements  as  interpreted 
by  us  in  the  General  Preamble  at  13540. 
This  is  because  in  our  serious  area 
guidance  (Addendum  at  42010),  we 
interpret  the  BACM  requirement,  as 
generally  subsuming  the  RACM 
requirement.  Therefore,  a  separate 
analysis  to  determine  if  the  measures 
represent  a  RACM  level  of  control  is 
generally  not  necessary.  Our  proposed 
approval  of  the  Clark  County  Plan's 
provisions  relating  to  the 
implementation  of  BACM  is  also  a 
finding  that  the  plan  provides  for  the 
implementation  of  RACM. 

The  Clean  Air  Act  Requirements  for 
Attainment  Date  Extensions 

Section  188(e)  of  the  Act  allows  us  to 
extend  the  attainment  date  for  a  serious 


*Here  our  guidance  refers  to  RACM,  however, 
since  BACM  builds  upon  RACM,  the  same 
principles  apply.  • 


area  for  up  to  five  years  beyond  2001  if 
attainment  by  2001  is  impracticable. 
However,  before  we  may  grant  an 
extension  of  the  attainment  date,  the 
State  must  first: 

.    1 .  Apply  to  us  for  an  extension  of  the 
PM-10  attainment  date  beyond  2001, 

2.  Demonstrate  that  attainment  by 
2001  is  impracticable, 

3.  Have  complied  with  all 
requirements  and  commitments 
applying  to  the  area  in  its 
implementation  plan, 

4.  Demonstrate  to  our  satisfaction  that 
its  serious  area  plan  includes  the  most 
stringent  measures  that  are  included  in 
the  implementation  plan  of  any  state 
and/or  are  achieved  in  practice  in  any 
state  and  are  feasible  for  the  area,  and 

5.  Submit  a  demonstration  of 
attainment  by  the  most  expeditious 
alternative  date  practicable. 

In  determining  whether  to  grant  an 
extension  and  the  appropriate  length  of 
the  attainment  date  extension,  we  may 
consider: 

1.  The  natiu-e  and  extent  of  the 
nonattainment  problem, 

2.  The  types  and  numbers  of  sources 
or  other  emitting  activities  in  the  area 
(including  the  influence  of 
uncontrollable  natural  sources  and 
international  transport), 

3.  The  population  exposed  to 
concentrations  in  excess  of  the  standard, 

4.  The  presence  and  concentration  of 
potentially  toxic  substances  in  the  mix 
of  particulate  emissions  in  the  area,  and 

5.  The  technological  and  economic 
feasibility  of  various  control  measures. 

Under  the  Act,  we  may  grant  only  one 
extension  for  an  area  and  the  extension 
cannot  be  for  more  than  5  years  after 
2001;  that  is,  the  extended  attainment 
date  can  be  no  later  than  December  31, 
2006. 

rV.  The  Clark  County  Plan's 
Compliance  With  the  CAA's 
Requirements  for  Serious  PM-10 
Nonattainment  Areas 

The  following  sections  present  a  , 
condensed  discussion  of  our  evaluation 
of  the  Clark  County  Plan's  compliance 
with  the  applicable  CAA  requirements 
for  attaining  the  annual  and  24-hotir 
PM-10  standards.  Our  complete 
evaluation  is  foiuid  in  the  TSD  for  this 
proposal.  A  copy  of  the  TSD  can  be 
downloaded  from  our  website  or 
obtained  by  calling  or  writing  the 
contact  person  listed  above. 

A.  Completeness  of  the  SIP  Submittal 

CAA  section  110(k)(l)(B)  requires  us 
to  determine  if  a  SIP  submittal  is  . 
complete  within  60  days  of  its  receipt. 
This  completeness  review  allows  us  to 
quickly  determine  if  the  submittal 
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includes  all  the  necessary  items  and 
information  we  need  to  take  action  on 
it.  We  mctke  completeness 
determinations  using  criteria  we  have 
established  in  40  CFR  part  51,  appendix 
V. 

On  January  5.  2001,  we  took  final 
action  to  find  that  the  State  of  Nevada 
had  failed  to  make  PM-10 
nanattainment  area  SIP  submittals 
required  for  the  Las  Vegas  Valley 
Planning  Area  under  the  CAA.  See  66 
FR  1046  (January  5,  2001).  That  final 
action,  which  was  effective  as  of 
December  20,  2000,  triggered  an  18- 
month  clock  for  mandatory  application 
of  sanctions  under  section  179(a)  of  the 
Act  and  the  implementing  regulations 
set  forth  at  40  CFR  52.31.  In  our  final 
action,  we  indicated  that  the  State  may 
"turn  off  the  sanctions  clock  through 
the  submission  of  a  complete  SIP 
siibmittal. 

Under  section  110(k)(l)(B),  if  we  do 
not  make  a  completeness  determination 
within  six  months  of  receipt  of  a  SIP 
submittal,  then  the  submittal  shall  be 
deemed  complete  by  operation  of  law. 
We  had  not  made  this  determination  by 
January  25,  2002  (i.e.,  six  months  from 
receipt);  thus,  the  State's  SIP  submittal 
dated  July  23,  2001  was  deemed 
complete  by  operation  of  law  effective 
January  25,  2002. 

However,  a  SIP  submittal  that  is 
deemed  complete  by  operation  of  law 
does  not  stop  a  sanctions  clock  started 
by  a  finding  by  us  under  section  179(a) 
of  the  Act.  To  stop  the  sanctions  clock, 
we  must  make  an  affirmative 
determination  that  the  deficiency 
forming  the  basis  of  the  finding  (in  this 
case,  our  finding  of  failure  to  submit 
required  PM-10  plan  elements)  has 
been  corrected.  See  40  CFR  52.31(d)(1). 

Therefore,  we  have  reviewed  the  July 
23,  2001  PM-10  submittal  fi-om  the 
State  of  Nevada  and  affirmatively 
determined  that  it  satisfies  our 
completeness  criteria  set  forth  for  such 
determinations  in  appendix  V  of  40  CFR 
part  51  and  that  it  is  thereby  complete 
far  the  purposes  of  section  110(k)(l)  of 
the  Act.  Furthermore,  the  State's 
submission  of  this  complete  plan 
corrects  the  deficiency  forming  the  basis 
for  our  finding  published  in  the  Federal 
Register  on  January  5,  2001.  We  notified 
the  State  of  our  completeness 
determination  by  letter  to  NDEP  on 
January  31,  2002,  and  our  letter  to  NDEP 
permanently  stops  the  sanctions  clock 
as  of  that  date. 

B.  Adequacy  of  the  Transportation 
Conformity  Budgets 

CAA  Section  176(c)  requires  that 
federally-funded  or  approved 
transportation  plans,  programs,  and 


projects  in  nonattainment  areas 
"conform"  to  "the  area's  air  quality 
implementation  plans.  Conformity 
ensures  that  federal  transportation 
actions  do  not  worsen  an  area's  air 
quality  or  interfere  with  its  meeting  the 
air  quality  standards.  We  have  issued  a 
conformity  rule  that  establishes  the 
criteria  and  procedures  for  determining 
whether  or  not  transportation  plans, 
programs,  and  projects  conform  to  a  SIP. 
See  40  CFR  part  93,  subpart  A. 

One  of  the  primary  tests  for 
conformity  is  to  show  transportation 
plans  and  improvement  programs  will 
not  cause  motor  vehicle  emissions 
higher  than  the  levels  needed  to  make 
progress  toward  and  meet  the  air  quality 
standards.  The  motor  vehicle  emissions 
levels  needed  to  make  progress  toward 
and  meet  the  air  quality  standards  are 
set  in  an  area's  attainment  and/or  RFP 
plans  and  are  known  as  the  "emissions 
budget  for  motor  vehicles."  Emissions 
budgets  are  established  for  specific 
years  and  specific  pollutants.  See  40 
CFR  93.118(a). 

Before  an  emissions  budget  in  a 
submitted  SIP  revision  can  be  used  in  a 
conformity  determination,  we  must  first 
determine  that  it  is  adequate.  The 
criteria  by  which  we  determine 
adequacy  of  submitted  emission  budgets 
are  outlined  in  our  conformity  rule  in  40 
CFR  93.118(e)(4).  A  finding  of  adequacy 
does  not  approve  an  emissions  budget, 
it  simply  allows  States  to  begin  to  use 
the  budget  in  conformity  determinations 
pending  our  action  on  the  overall  SIP. 

The  Clark  County  Plan  establishes  a 
mobile  source  emissions  budget  of 
201.75  tons  per  day  (tpd)  for  2001  and 
an  emissions  budget  of  141.41  tpd  for 
2006.  This  regional  budget  is  applicable 
to  both  the  annual  and  24-hour  PM-10 
standards. 

On  November  9,  2001,  we  notified  the 
State  that  we  find  adequate  for 
transportation  conformity  purposes  this 
motor  vehicle  emissions  budget.  Our 
adequacy  determination  was  effective 
on  January  28,  2002  and  is  documented 
in  section  C  of  the  TSD.  As  a  result  of 
our  adequacy  finding,  the  Regional 
Transportation  Commission  (RTC)  and 
the  Federal  Highway  Administration 
(FHWA)  are  now  required  to  use  this 
budget  in  all  conformity  analyses. 

As  discussed  later  in  this  preamble, 
we  are  proposing  to  approve  both  the 
attaiiunent  and  reasonable  further 
progress  demonstrations  for  the  24-hour 
standard  in  the  Clark  County  Plan.  An 
emissions  budget  was  set  at  155.77  tpd 
for  the  2003  interim  year,  which  is 
consistent  with  these  demonstrations. 
We,  therefore,  propose  to  approve  the 
motor  vehicle  emissions  budget  for  the 


annual  and  24-hour  PM-10  standards 
under  CAA  section  176(c). 

C.  Adequate  Monitoring  Network 

We  discuss  the  adequacy  of  the 
monitoring  network  in  this  preamble 
solely  to  support  our  finding  that  the 
plan  appropriately  evaluates  the  PM-10 
problem  in  the  Las  Vegas  area.  Reliable 
ambient  data  is  necessary  to  validate  the 
base  year  air  quality  modeling  which  in 
tiuTi  is  necessary  to  assure  sound 
attainment  demonstrations. 

The  CAA  requires  states  to  establish 
and  operate  air  monitoring  networks  to 
compile -data  on  ambient  air  quality  for 
all  criteria  pollutants.  CAA  section 
110(a)(2)(B)(i).  Our  regulations  in  40 
CFR  part  58  establish  specific  regulatory 
requirements  for  operating  air  quality 
sur\'eillance  networks  to  measure 
ambient  concentrations  of  PM-10, 
including  measurement  method 
requirements,  network  design,  quality 
assurance  procediu^es,  and  in  the  case  of 
large  urban  areas,  the  minimum  number 
of  monitoring  sites  designated  as 
National  Air  Monitoring  Stations 
(NAMS). 

Ambient  networks,  however,  do  not 
need  to  meet  all  our  regulations  to  be 
found  adequate  to  support  air  quality 
modeling.  A  good  spatial  distribution  of 
sites,  correct  siting,  and  quality-assured 
and  quality-controlled  data  are  the  most 
important  factors  for  air  quality 
modeling.  NonattaiiHnent  area  plans 
developed  under  title  I,  part  D  of  the 
Clean  Air  Act  are  not,  in  general, 
required  to  address  how  the  area's  air 
quality  network  meets  our  monitoring 
regulations.  These  plans  are  submitted 
too  infrequently  to  serve  as  the  vehicle 
for  assuring  that  monitoring  networks 
remain  current. 

The  DAQM  operates  1 7  monitoring 
sites  collecting  PM-10  data  in  the  Las 
Vegas  area,  about  half  of  which  are 
designated  as  special  purpose  monitors 
(SPMs)  with  the  remaining  monitors 
designated  as  NAMS  or  state/local 
monitoring  stations.  Table  MON-2  in 
the  TSD  lists  the  names  of  the  sites  and 
their  locations  in  the  Las  Vegas  area  as 
of  July  2000.  Many  of  the  SPM  sites 
operated  by  the  DAQM  are  in  fact  long 
term  sites  that  have  been  in  operation 
longer  than  three  years.  EPA  performed 
a  technical  system  audit  of  the  DAQM's 
ambient  air  monitoring  program  in 
August  2001.  In  this  audit,  EPA 
identified  some  concerns  with  how 
DAQM  characterizes  its  monitoring 
networks  in  terms  of  site  objectives,  that 
at  least  two  more  NAMS  sites  are 
needed,  and  that  the  quality  assurance 
program  needs  to  be  better  defined  and 
integrated  into  the  daily  functions  of  the 
air  monitoring  program.  However,  we 
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do  not  believe  these  deficiencies 
adversely  affect  our  ability  to  determine 
the  air  quality  status  of  the  area. 

The  Las  Vegas  PM-10  network 
employs  a  large  number  «f  monitoring 
sites  that  are  spread  out  over  the  Las 
Vegas  valley.  Given  the  nature  of  the 
emission  sources,  which  are  mostly 
local  fugitive  dust  sources,  and  since 
PM-10  is  a  localized  yet  widespread 
pollutant,  we  believe  a  dense  network 
such  as  DAQM  operates  is  appropriate. 

The  24-hour  attainment 
demonstration  in  the  Clark  County  plan 
relies,  in  part,  on  showing  attainment  at 
five  specific  monitoring  sites.  These 
,  sites  were  chosen  based  on  the  fact  that 
they  represent  the  worst  case 
environments  for  a  mix  of  PM-10 
emission  sources:  East  Flamingo  site  for 
its  high  traffic  voliune;  Green  Valley  for 
its  nearby  highway  construction  and 
race  tracks;  J.D.  Smith  for  its  mixture  of 
roadways,  small  point  sources  and 
construction  sites;  Craig  Road  for  its 
light  industrial  facility  and  vacant  land 
influences;  and  Pittman  for  its  larger 
stationary  sources,  unpaved  parking  lots 
and  unpaved  roads.  In  1997-1999  these 
sites  cumulatively  recorded  43 
exceedences  of  the  24-hour  PM-10 
standard.  They  are  also  representative  of 
similar  areas  in  the  Las  Vegas  area  that 
may  not  have  monitoring  sites. 

In  conclusion,  we  believe  the 
monitoring  network  operated  by  the 
DAQM  in  1998  was  adequate  to  support 
the  technical  evaluation  of  the  PM-10 
nonattainment  problem  for  the  Clark 
County  Plan.  The  network  utilizes  EPA 
reference  or  equivalent  method 
monitors  and  the  DAQM  performs 
routine  precision  and  accuracy  checks 
of  the  monitoring  equipment  and 
performs  necessary  maintenance  when 
warranted. 

D.  Emissions  Inventory 

CAA  section  172(c)(3)  requires  that 
nonattainment  area  plans  include  a 
comprehensive,  accurate,  and  current 
inventory  of  actual  emissions  from  all 
sources  in  the  nonattainment  area  in  the 
designated  base  year  and  a  future 
attainment  year.  To  meet  this 
requirement,  Clark  County  prepared  a 
1998  base  year  annual  emissions 
inventory  for  the  entire  nonattainment 
area.  See  Clark  County  Plan,  Chapter  3, 
Table  3-1 .  Emissions  inventories  for  the 
baseline  and  future  years  for  both  the 
annual  and  24-hour  standards  are 
necessary  prerequisites  to  ipeet 
requirements  for  BACM  and 
demonstration  of  attainment  per  CAA 
section  189(b).  In  the  Las  Vegas  Valley, 
both  regional  and  microscale  modeling 
inventories  are  needed  to  accurately 
reflect  the  sources  that  are  contributing 


to  ambient  levels  of  the  24-hour  PM-10 
standard.  By  design  and  need,  the 
microscale  inventory  includes  only 
sources  within  a  small  area  around  a 
monitor  rather  than  all  sources  within 
the  entire  nonattainment  area. 

For  the  attainment  demonstration,  the 
Clark  County  Plan  relies  upon  regional 
annual  and  24-hour  emissions 
inventories  associated  with  a  portion  of 
the  entire  PM-10  nonattainment  area 
titled  the  "BLM  Disposal  Area".  See 
Clark  County  Plan,  Chapter  3,  section 
3.3  and  Appendix  E.  All  lands 
controlled  by  the  federal  government 
outside  the  BLM  disposal  area  are  to 
remain  in  their  native  state  and  the 
boundary  can  only  be  changed  by  an  act 
of  the  United  States  Congress. 
Approximately  99  percent  of  the 
nonattainment  area  resides  within  the 
BLM  Disposal  Area  and  nearly  all 
anthropogenic  sources  within  the 
nonattainment  area  occur  within  the 
BLM  Disposal  Area,  making  it  the 
appropriate  focus  for  the  attainment 
demonstration.  We  address  the 
modeling  used  in  the  attainment 
demonstration  later  in  this  notice.  The 
rules  adopted  by  Clark  County  to 
address  sources  within  the  BLM 
Disposal  Area  equally  apply  to  the 
entire  PM-10  nonattainment  area. 

The  Plan  contains  two  1998  BLM 
Disposal  Area  emissions  inventories  for 
the  annual  standard:  a  valley-wide 
inventory  and  a  microscale  inventory 
for  the  area  surrounding  the  J.D.  Smith 
monitoring  station,  which  was  the  only 
site  that  measured  a  violation  of  the 
annual  NAAQS.  For  the  24-hour 
standard,  the  Plan  contains  a  base  year 
emissions  inventory  for  the  design  day 
(December  21,  1998),  which  is  scaled 
from  the  annual  valley-wide  inventory 
with  additional  wind  erosion  emissions 
factored  in  due  to  specific 
meteorological  conditions. 

Clark  County  also  prepared  future 
year  PM-10  inventories  comparing  an 
"uncontrolled"  scenario  to  a  scenario 
assuming  application  of  control 
measures  adopted  by  Clark  County  as 
BACM.  The  Plan  contains  uncontrolled 
2001  and  2006  annual  valley-wide 
emissions  inventories  and  a  2006 
uncontrolled  valley-wide  24-hour 
inventory.  Emissions  inventories  were 
also  developed  for  each  of  the  five 
microscale  sites.  These  microscale 
inventories  are  specialized  modeling 
inventories  and  are  not  intended  to 
satisfy  the  CAA  section  172(c)(3) 
requirement.'" 


'"The  microscale  inventories  include  only 
sources  within  a  small  area  surrounding  each 
monitor  rather  than  all  sources  within  the  entire 
nonattainment  area,  the  requirement  in  CAA 
section  172(c)(3). 


The  following  fugitive  dust  source 
categories  make  up  97  percent  and  99 
percent  of  PM-10  emissions  in  the  base 
year  annual  valley-wide  and  24-hour 
BLM  Disposal  Area  inventories  for  the 
Las  Vegas  Valley,  respectively:  vacant 
land,  construction,  paved  roads  and 
unpaved  roads.  The  inventory  includes 
only  primary  PM-10  as  chemical  mass 
balance  receptor  modeling  showed  that 
secondary  and  condensable  particulate 
formation  contribute  less  than 
significant  amounts  to  ambient  PM-10 
concentrations.  Clark  County  Plan, 
Chapter  4,  section  4.2.1. 

In  our  review  of  the  Plan,  we  found 
that  the  emissions  estimates  for  all  of 
the  source  categories  are  based  on 
emissions  factors  and  methodologies 
recommended  by  EPA.  or  are  derived 
from  a  specific  study  or  data  collected 
from  a  source  category  in  the  area  (e.g., 
vacant  lots).  We  propose  to  find  that  the 
inventory  projections  methodologies 
and  calculations  rely  upon  reasonable 
assumptions  and  provide  a  sufficient 
basis  upon  which  to  assess  control 
measure  impacts  on  future  PM-10  air 
quality  in  the  Las  Vegas  area.  Clark 
County  has  also  included  commitments 
in  the  Plan  to  improve  and  update  the 
emissions  inventories  in  future  years. 

E.  Contribution  of  PM-10  Exceedences 
of  Major  Sources  of  PM-10  Precursors 

CAA  section  189(e)  requires  BACT  to 
be  applied  to  major  stationary  sources  of 
PM-10  precursors  if  these  sources 
contribute  significantly  to  PM-10 
exceedences  in  the  area.  Clark  County 
determined  that  stationary  sources, 
including  sand  and  gravel  operations, 
natural  gas-fired  utility  power  plants, 
asphalt  concrete  plants,  industrial 
processes,  and  other  sources 
cumulatively  contribute  less  than  1  |ig/ 
m^  of  the  design  day  concentration, 
placing  them  below  the  5  ^g/m^ 
significance  threshold  for  the  24-hour 
standard.  Design  day  micro-inventory 
concentrations  from  stationary  source 
emissions  were  higher  in  some  cases 
(3.74  ng/m3  and  3.53  \ig/m^  at  the 
Pittman  and  Craig  Road  monitoring 
sites,  respectively),  but  were  still  below 
the  threshold  of  presumed  significance 
for  this  source  category.  Therefore, 
BACT  is  not  required  to  be  applied  to 
stationary  sources  per  CAA  section 
189(e). 

F.  Implementation  of  Best  Available 
Control  Measures 

'     CAA  section  189(b)(1)(B)  requires  that 
a  serious  area  PM-10  plan  provide  for 
the  implementation  of  BACM  within 
four  years  of  reclassification  to  serious. 
Under  our  applicable  guidance,  BACM 
must  be  applied  to  each  significant  area- 
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wide  source  category.  Addendum  at 
42011.  As  discussed  in  section  III  of  this 
preamble,  we  have  established  a  foiu- 
step  process  for  evaluating  BACM  in 
sedous  area  PM-10  plans. 

Steps  1  and  2:  Determination  of 
Significant  Sources 

The  first  step  in  the  BACM  analysis  is 
to  develop  a  detailed  emissions 
inventory  of  PM-10  soiut:es  and  source 
categories  that  can  be  used  in  modeling 
to  determine  their  impact  on  ambient  air 
quality.  Addendum  at  42012.  The 
second  step  is  to  use  this  inventory  in 
air  quality  modeling  to  evaluate  the 
impact  on  PM-10  concentrations  over 
the  standards  of  the  various  sources  and 
source  categories  to  determine  which 
are  significant. 

The  development  of  the  detailed 
emissions  inventory  is  discussed  in  the 
preceding  section  and  in  the  TSD.  We 
propose  to  find  that  the  baseline 
emissions  inventory  contains  a 
sufficient  level  of  detail  to  enable 
appropriate  evaluation  of  the  Plan's 
control  measures  for  BACM  purposes. 
The  determination  of  soiuce 
significance  is  based  primarily  on  the 
J.D.  Smith  annual  inventory  and  the  24- 
hour  micro-inventories  at  the  five 
representative  sites,  supplemented  by 
reviews  of  the  1998  valley-wide  24-hour 
emissions  inventory,  the  1998  valley- 
wide  annual  emissions  inventory,  and 
Chemical  Mass  Balance  modeling.  Clark 
County  Plan,  Chapter  4,  pg.  4-1. 

From  these  evaluations,  the  Clark 
Coimty  Plan  identifies  the  following 
sources  as  significant  with  respect  to  the 
annual  standard: 

1 .  Disturbed  vacant  land/impaved 
parking  lots 

2.  Construction  (including  highway 
construction) 

3.  Paved  roads 

4.  Unpaved  roads 

The  same  soiuce  categories  are 
deemed  significant  for  the  24-hour 
standard,  with  the  additional  category 
of: 

5.  Race  tracks 

Clark  County  determined  that  the 
following  soiu'ce  categories  are  not 
significant  for  both  standards: 

1.  Stationary  point  sources  (sand  and 
gravel  operations,  utilities — natiu-al 
gas,  asphalt  concrete  manufacture, 
industrial  processes,  other) 

2.  Some  stationary  area  sources  (small 
point  sources,  ftiel  combustion^ 
sources,  residential  wood  combustion, 
open  burning,  farming  operatioW) 

3.  Nonroad  mobile  sources  (airport 
support  equipment,  commercial 
equipment,  construction  and  mining 
equipment,  lawn  and  garden 


equipment,  railroad  equipment, 
airport  emissions) 

4.  Onroad  mobile  vehicle  exhaust  and 
other  emissions 

5.  Secondary  aerosol  particulate 

Emissions  from  the  proposed  de 
minimis  categories  are  a  small 
percentage  (3%  collectively)  of  the  total 
1998  BUM  Disposal  Area  aimual  and  24- 
hour  PM-10  eniissions  inventories.  The 
minimal  contribution  of  the  proposed 
de  minimis  source  categories  to  the 
inventory  supports  that,  both 
individually  and  collectively,  they  have 
a  minor  impact  on  elevated  annual  and 
24-hour  PM-10  levels  in  the  Clark 
Coiuity  nonattainment  area. 

For  the  24-hour  standard,  the  Clark 
County  Plan  demonstrates  that  its 
selection  of  significant  source  categories 
is  appropriate  by  showing  that  controls 
on  the  de  minimis  source  categories 
would  not  result  in  attainment  of  the  24- 
hour  standard  by  2001.  See  Clark 
County  Plan,  Chapter  7,  section  7  A. 

We  propose  to  find  that  the  Clark 
Coimty  Plan  has  not  excluded  any 
source  categories  that  should  be 
considered  significant  from  its  list  of 
significant  source  categories.  The  Plan 
presents  acceptable  modeling  to 
evaluate  the  impact  of  various  PM-10 
sources  and  source  categories  on  PM-10 
levels  and  to  derive  a  comprehensive 
list  of  significant  source  categories. 

Step  3:  Identification  of  Potential  BACM 

In  preparing  the  fist  of  candidate 
BACM,  Clark  County  reviewed  our 
guidance  documents  on  BACM,  other 
EPA  documents  on  PM-10  control,  as 
well  as  PM-10  plans  fit)m  other  serious 
PM-10  areas  in  the  United  States.  Clark 
County  also  evaluated  controls 
proposed  during  public  comment. 

The  Clark  County  plan  appropriately 
screened  the  list  of  candidate  BACM  to 
eliminate  measures  that  did  not  apply  to 
significant  source  categories  in  the  area, 
or  were  technologically  infeasible  for 
the  area  because  they  would  not  reduce 
PM-10  emissions.  The  Clark  County 
Plan  also  provides  cost-effectiveness 
estimates  for  each  of  the  candidate 
BACM. 

We  propose  to  find  that  the  Clark 
County  Plan  identified  and  evaluated 
potential  BACM  for  the  Las  Vegas  area 
consistent  with  our  guidance.  As  we 
will  discuss  below  in  our  evaluations  of 
the  implementation  of  BACM  for  each 
significant  source  category,  we  do  not 
believe  that  the  Clark  County  plan  left 
out  any  candidate  BACM. 


Step  4:  Implementation  of  RACM  "  and 
BACM  and  Inclusion  of  MSM  for  Each 
Significant  Soiuce  Category 

In  the  following  sections,  we  review 
the  results  of  the  Clark  County  Plan's 
BACM  analysis  and  adopted  measures. 
The  same  control  measures  apply  to 
BACM  determinations  for  both  the 
annual  and  24-hour  PM-10  standards. 
We  also  present  our  evaluation  of  the 
Plan's  provisions  for  including  MSM 
alongside  oiu  evaluation  of  BACM 
implementation  for  each  significant 
source  category. 

Clark  County  adopted  sections  90 
through  94  and  section  0  on  November 
16,  2000.  Sections  90  through  93  were 
subsequently  revised  by  the  DAQM  on 
November  20,  2001.  Clark  Coimty 
submitted  these  revised  rules  to  EPA  on 
October  24,  2002  for  our  action  in  place 
of  the  sections  90  through  93  adopted 
on  November  16,  2000.  These  rules 
address  the  significant  sources 
identified  in  the  Plan,  along  with  SEP 
commitments  for  impaved  roads  and 
unpaved  road  shoulders  contained  in 
Chapter  4  of  the  Plan. 

Clark  County  has  also  committed  to 
increase  its  staffing  levels  to  enhance 
compliance  and  enforcement  of  these 
rules  to  assure  that  the  emission 
reductions  necessary  for  expeditious 
attainment  are  achieved.  This 
commitment  is  an  important  component 
of  our  proposed  finding  that  the  Clark 
County  Plan  provides  for 
implementation  of  BACM  and  inclusion 
of  MSM. 

We  also  have  evaluated  the  rules  for 
enforceability  and  consistency  with 
applicable  CAA  requirements  for  SEP 
revisions  in  Section  110  and  Part  D  and 
EPA  rulemaking  policy. 

a.  Disturbed  Vacant  Land 

This  category  includes  windblown 
fugitive  dust  emissions  from  disturbed 
surfaces  of  vacant  land.  On  vacant  land, 
fugitive  dust  emissions  are  caused  by 
virtually  any  activity  which  disturbs  an 
otherwise  naturally  stable  parcel  of 
land,  including  earth-moving  activities, 
material  dumping,  weed  abatement,  and 
vehicle  traffic.  Wind  erosion  from 
disturbed  vacant  land  accounts  for  45 
percent  of  total  PM-10  emissions  in  the 
1998  24-bour  BLM  Disposal  Area 
inventory  and  39  percent  of  total  PM- 
10  emissions  in  the  1998  annual  BLM 
Disposal  Area  valley-wide  inventory, 


''  Because  the  RACM  demonstratioD  is  subsiuned 
in  the  BACM  demonstration,  a  separate  analysis  to 
determine  if  the  measures  represent  a  RACM  level 
of  control  is  not  necessary.  Our  proposed  approval 
of  the  Clark  County  Plan's  provisions  relating  to  the 
implementation  of  BACM  is  also  a  finding  that  the 
plan  provides  for  the  implementation  of  RACM. 
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making  it  the  largest  source  of  PM-10  in 
the  Las  Vegas  area. 

The  suggested  measures  for 
controlling  emissions  from  disturbed 
vacant  land  fall  into  one  of  two 
categories:  preventing  motor  vehicle 
disturbance  of  vacant  land,  and 
stabilizing  vacant  land.' 2  We  propose  to 
find  that  the  Clark  County  Plan 
evaluates  a  comprehensive  set  of 
potential  controls  for  disturbed  vacant 
land  including  the  potential  MSM  from 
other  States. 

Clark  County  implemented  both 
access  prevention  and  surface 
stabilization  with  specific  requirements 
in  section  90  "Fugitive  Dust  From  Open 
Areas  and  Vacant  Lots".  Section  90 
requires  prevention  of  motor  vehicles 
(including  off-road  vehicles),  where 
there  is  evidence  of  such  use,  on  open 
areas  and  vacant  lots  greater  than  or 
equal  to  5,000  square  feet  by  installation 
of  barriers  or  other  effective  traffic 
control  measures  and  stabilization  of 
motor-vehicle  disturbed  surfaces  on 
such  lots.  Also,  where  5,000  square  feet 
or  more  of  cumulative  disturbed  surface 
exists  (from  any  activity)  all  disturbed 
areas  must  be  stabilized  using  water, 
dust  palliatives  or  gravel.  When  discing 
or  blading  areas  of  5,000  square  feet  or 
more,  water  must  be  applied  before  and 
during  operations  and  the  disturbed 
surface  stabilized  afterwards. 

The  requirements  apply  to  public  and 
private  vacant  land  alike.  Clark  County 
determined  that  less  than  one  percent  of 
vacant  land  within  the  BLM  Disposal 
Boimdary  '^  consists  of  parcels  smaller 
than  5,000  square  feet,  thus  the 
requirements  provide  a  stringent 
threshold  of  applicability.  Section  90 
contains  appropriate  performance 
standards  and  test  methods  for  surface 
stability,'*  recordkeeping  requirements, 
and  otherwise  meets  EPA's 
enforceability  criteria. 

Clark  County  has  also  made  a  SIP 
commitment  to  adopt  a  requirement  for 
dust  management  plans  on  large  tracts 


'■'Constructing  windbreaks  was  also  identified 
but  deemed  less  stringent  than  surface  stabilization. 
Therefore,  the  benefits  of  applying  this  potential 
BACM  are  subsumed  in  the  more  stringent  emission 
reductions  associated  with  surface  stabilization.  In 
addition,  Clark  County  identified  weed  abatement 
on  vacant  land  as  a  separate  category.  Since  this 
pertains  to  "surface  stabilization"  we  include  it 
under  that  category;  however,  weed  abatement  by 
discing  and  blading  also  generates  emissions  as  the 
activity  is  being  conducted,  therefore,  Clark  County 
has  adopted  separate  requirements  for  weed 
abatement  in  its  vacant  lot  rule. 

"  We  note  that  section  90  requirements  apply 
throughout  the  entire  PM-10  nonattainment  area. 

''*  Standards  include  a  visible  crust 
determination,  20%  cover  of  nonerodible  elements, 
or  a  threshold  friction  velocity  (corrected  for 
nonerodible  elements)  of  100  cm/ sec  or  higher. 


(i.e.,  10,000  acres  or  more)  of 
government  owned  land.''^ 

Section  90  vacant  lot  requirements 
became  effective  on  January  1,  2001.  We 
propose  to  find  that  the  Clark  County 
Plan  provides  for  the  implementation  of 
vacant  lot  measures  as  expeditiously  as 
practicable,  consistent  with  our 
proposed  MSM  policy. 

For  the  MSM  analysis,  Clark  County 
demonstrated  that  the  section  90 
requirements  are  of  equivalent  or  greater 
stringency  than  those  adopted  or  in 
practice  in  other  areas. 

We,  therefore,  propose  to  find  that  the 
Clark  County  Plan  provides  for  the 
implementation  of  BACM  and  for  the 
inclusion  of  MSM  for  disturbed  vacant 
land.  We  also  propose  approval  of 
section  90  into  the  SIP  in  accordance 
with  CAA  section  110  and  the 
requirements  of  CAA  Title  I,  part  D. 

b.  Unpaved  Parking  Lots 

This  category  includes  emissions  from 
re-entrained  road  dust  from  vehicle 
traffic  on  unpaved  parking  lots  and 
windblown  dust  entrained  from  the 
disturbed  surface  of  unpaved  parking 
lots.  Windblown  emissions  from 
unpaved  parking  lots  are  included  in 
the  disturbed  vacant  land  category  in 
the  1998  base  year  valley- wide  and  BLM 
Disposal  Area  emissions  inventories. 
The  extent  of  unpaved  parking  lots 
affected  by  the  controls  in  adopted  Rule 
92  has  not  been  determined  (or  credited) 
on  a  valley-wide  inventory  basis, '^  but 
instead  only  with  respect  to  the 
microscale  inventories. 

There  are  two  principal  ways  to 
control  emissions  from  unpaved  parking 
lots,  both  of  which  Clark  County 
identified:  prohibit  unpaved  parking 
lots  or  stabilize  existing  lots.  We 
propose  to  find  that  the  Clark  Coimty 
Plan  evaluates  a  comprehensive  set  of 
potential  controls  for  unpaved  parking 
lots  including  the  potential  MSM  from 
other  States. 

Clark  County  adopted  requirements  to 
stabilize  existing  unpaved  parking  lots 
in  section  92  "Fugitive  Dust  From 
Unpaved  Parking  Lots."  Clark  County 
also  adopted  a  SIP  commitment  to 
modify  section  92  to  prohibit  new 
unpaved  parking  lots  with  limited 
exceptions.'^  Therefore,  both  potential 
BACM  have  or  will  shortly  be 
adopted.'" 


Section  92  requires  that  all  unpaved 
parking  lots  greater  than  or  equal  to 
5,000  square  feet  be  stabilized  by 
application  of  paving,  dust  palliatives, 
or  a  combination  of  dust  palliatives  in 
the  travel  lanes  and  two  inches  of 
gravel.  Lots  used  intermittently  (thirty- 
five  days  per  year  or  less),  must  be 
stabilized  according  to  section  92 
standards  only  on  days  of  use.  On  days 
of  inactivity,  however,  such  lots  are 
subject  to  section  90  standards. 

The  section  92  requirements  apply  to 
both  public  and  private  unpaved 
parking  lots.  The  analysis  Clark  County 
used  to  assess  the  percentage  of  vacant 
land  parcels  smaller  than  5,000  square 
feet  in  the  BLM  Disposal  Area  applies 
to  unpaved  parking  lots  as  well.  Section 
92  contains  appropriate  performance 
standards  and  test  methods  for  surface 
stability  and  opacity,"'  recordkeeping 
requirements,  and  otherwise  meets 
EPA's  enforceability  criteria. 

Section  92  unpaved  parking  lot 
requirements  became  effective  on 
January  1,  2001.  We  propose  to  find  that 
the  Clark  County  Plan  provides  for  the 
implementation  of  unpaved  parking  lot 
measures  as  expeditiously  as 
practicable,  consistent  with  our 
proposed  MSM  policy. 

For  the  MSM  analysis,  Clark  County 
demonstrated  that  the  section  92 
requirements  are  more  stringent  than 
those  adopted  or  in  practice  in  other 
areas.  We,  therefore,  propose  to  find  that 
the  Clark  County  Plan  provides  for  the 
implementation  of  BACM  and  for  the 
inclusion  of  MSM  for  unpaved  parking 
lots.  We  also  propose  SIP  approval  of 
section  92  per  CAA  section  110  and  Part 
D. 

c.  Construction  Sites 

Sources  of  fugitive  dust  emissions  at 
construction  sites  include  land  clearing, 
earthmoving,  excavating,  construction, 
demolition,  material  handling,  bulk 
material  storage  and/or  transporting 
operations,  material  track  out  or  spillage 
onto  paved  roads  (which  we  have 
addressed  in  the  paved  road  section), 
and  vehicle  use  and  movement  on  site 
(e.g.,  the  operation  of  any  equipment  on 
unpaved  surfaces,  unpaved  roads  and 


"Clark  County  submitted  a  SIP  amendment  that 
establishes  a  revised  deadline  of  March  31,  2003  for 
the  section  90  and  other  rule  revisions. 

"■See  Clark  County  Plan,  Chapter  4,  subsection 
4.5.2.2.5. 

'^  Clark  County  submitted  a  SIP  amendment  that 
establishes  a  revised  deadline  of  March  31 ,  2003  for 
the  section  92  and  other  rule  revisions. 

'"Adoption  of  a  requirement  prohibiting  new 
unpaved  parking  lots,  in  addition  to  the  section  92 


stabilization  requirements,  collectively  fulRII 
BACM  and  MSM.  However,  since  the  section  92 
surface  stabilization  requirements  apply  to  both 
new  and  existing  unpaved  parking  lots,  the 
requirement  that  new  lots  be  paved  provides  only 
incremental  emission  reductions  beyond  measures 
already  adopted  and,  therefore,  is  not  critical  in  our 
determination  that  measures  for  this  source 
category  have  been  adopted  as  expeditiously  as 
practicable. 

'°Both  a  20%  opacity  standard  according  to  a 
modified  EPA  Reference  Method  9  and  a  silt 
content  standard  of  8%  or  alternatively,  a  silt 
loading  standard  of  0.33  oz/sq.  ft.,  apply. 
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unpaved  parking  areas).  Windblown 
emissions  from  disturbed  areas  and 
inactive  storage  piles  on  construction 
sites  are  also  a  source  of  PM-10. 
Construction  operations,  which  are 
mostly  earthmoving,  represent 
approximately  37  percent  of  the  24-hour 
BLM  Disposal  Area  emissions  (not 
including  trackout  emissions). 

The  suggested  measures  in  the  Clark 
County  Plan  for  controlling  emissions 
from  constructions  sites  include  a 
detailed  list  of  controls  encompassing  a 
great  variety  of  dust-generating 
activities,  performance  standards, 
enforcement-related  measures.^"  and 
new  measures  not  implemented  in  other 
areas.  The  measures  considered  include 
all  soiu-ces  of  active  dust  generation  and 
windblown  dust  on  construction  sites. 
We  propose  to  find  that  the  Clark 
County  Plan  evaluates  a  comprehensive 
set  of  potential  controls  for  construction 
sites  emissions  including  the  potential 
MSM  from  other  States. 

Clark  County  adopted  requirements 
pertaining  to  construction  sites  in 
Section  94  "Permitting  and  Dust  Control 
for  Construction  Activities"  on 
November  16,  2000.  As  part  of  this 
action,  Clark  County  also  adopted  a 
"Section  94  Handbook,"  along  with 
relevant  tables  of  contents,  definitions, 
articles,  tables,  indexes,  examples  and 
appendices.21  Together  these 
documents  make  up  the  required 
control  measures  applicable  to 
construction  sites.  Section  94 
establishes  the  basic  requirements  for 
construction  site  dust  control  permits 
and  other  standards  while  the  Section 
94  Handbook  lays  forth  more  specific 
requirements  for  each  dust-generating 
source. 

Dust  control  permits  are  required 
prior  to  soil  distiu'bance  for  all  sites 
greater  than  V4  acre,  mechanized 
trenching  greater  than  100  feet  in  length, 
and  mechanical  demolition  of  structures 
greater  than  1,000  square  feet.  However, 
cill  sites  with  construction  activities 
regardless  of  size  are  subject  to  the 
requirements  of  section  94  and  the 
Section  94  Handbook.  Dust  control 
permits  must  contain  a  "Dust  Mitigation 
Plan"  that  employs  the  Section  94 
Handbook  Best  Management  Practices 
(BMPs).  The  Section  94  Handbook 
requirements  are  not  only  activity- 
specific  and  designed  to  be  placed  into 
dust  control  permits  in  a  phase-specific 
manner,  but  are  also  specific  to  the  type 
of  soil  at  a  particular  site  or  location  and 


the  soil's  potential  to  emit  fugitive  dust. 
Therefore,  each  Dust  Mitigation  Plan 
must  incorporate  the  appropriate  BMPs 
per  the  Section  94  Handbook  according 
to  soil  type  parameters. ^^  Sites  10  acres 
or  greater  must  provide  a  more  detailed 
project  description  and  site  plan 
according  to  a  "Site  Specific  Dust 
Mitigation  Plan". 

The  Section  94  Handbook  establishes 
a  specific  performance  standard  (i.e.. 
Control  Requirement)  that  must  be  met 
for  each  identified  construction 
activity.23  Multiple  Control 
Requirements  apply  for  each 
construction  activity.  A  menu  of  control 
measiue  options  is  provided,  one  or 
more  of  which  must  be  specifically 
identified  in  the  Dust  Mitigation  Plan  to 
meet  each  applicable  Control 
Requirement  for  the  activity.  The 
control  measures  identified  in  the  Dust 
Mitigation  Plan  are  subject  to  review 
and  approval  by  the  DAQM  as  part  of 
the  dust  control  permit. 

Specific  requirements  include  a  20 
percent  opacity  standard  for  active 
earthmoving  operations  and 
construction  traffic.  Also,  all 
construction  activities  are  prohibited 
from  creating  a  visible  plimie  that 
extends  more  than  100  yards  from  the 
point  of  origin.  Construction  site 
trackout  is  addressed  by  both  a 
requirement  to  install  and  maintain 
trackout  control  devices  at  all  traffic 
access/exit  points  and  a  requirement 
that  trackout  be  cleaned  up  inmiediately 
(within  one  hour  of  discovery)  if  it 
extends  a  cumulative  distance  of  50  feet 
or  more.  In  addition,  all  trackout  must 
be  cleaned  up  by  the  end  of  the  work 
day  or  evening  shift.  To  prevent 
emissions  during  bulk  material 
transport  and  handling,  truck  loads 
must  be  covered  on  public  roads  and  a 
20  percent  opacity  limit  applies  during 
truck  loading  and  unloading.  Truck 
loads  of  bulk  materials  on  site  must 
either  be  covered,  maintain  three  to  six 
inches  of  freeboard,  or  maintain 
optimum  moistiue  content  of  soils.  All 
inactive  distiu-bed  soil  areas  must  meet 
surface  stabilization  standards. 


^  We  do  not  consider  improved  enforcement  a 
BACM  but  rather  a  method  of  implementing  BACM. 

2'  The  Section  94  Handbook  and  associated 
documents  are  expUcitly  adopted  as  part  of  section 
94  per  subsection  94.3.1  of  the  rule. 


^^  Five  soil  type  categories  are  included  that  take 
into  account  both  silt  content  and  optimum 
moisture  content:  high,  moderately  high, 
moderately  low,  low  and  slight.  The  high  and 
moderately  high  soils  generally  require  that  a 
surfactant  mixture  with  water  or  tackifyer  mixture 
with  water,  respectively,  be  applied  for.efTective 
dust  control. 

^^Construction  activities  with  specific  BMPs 
include  trenching,  truck  loading,  screening, 
landscaping,  paving/subgrade  preparation, 
disturbed  inactive  surfaces,  track  out  control, 
staging,  equipment,  and  material  storage  areas, 
construction  traffic,  crushing,  abrasive  blasting,  soil 
and  rock  blasting,  stockpiles,  importing  bulk 
materials,  backfilling,  clearing  and  grubbing, 
clearing  forms,  cut  and  fill  and  demolition. 


including  stockpiles  and  parking 
areas. 2^  Unpaved  haul  roads  must 
comply  with  both  a  20%  opacity 
standard  ^s  and  a  surface  stabilization 
standard.^**  In  high  wind  conditions, 
owners/operators  must  cease  all 
construction  activities  if  fugitive  dust 
exceeds  20  percent  opacity  but  must 
continue  operation  of  water  trucks  and 
pulls  except  imder  specific 
circumstances.  Sites  with  greater  than 
50  acres  of  actively  distm-bed  soil  are 
required  to  employ  a  responsible  person 
to  monitor  dust  control  at  the  site.^^ 

Section  94  and  the  Section  94 
Handbook  and  other  dociunents 
adopted  by  reference  contain 
appropriate  performance  standards  and 
test  methods  for  opacity  and  siuface 
stability,  recordkeeping  requirements, 
and  otherwise  meet  EPA's  enforceability 
criteria.  Although  the  opacity  standard 
per  the  test  method  included  in  section 
94  is  the  best  currently  available  to 
assess  the  opacity  of  emissions  from  the 
variety  of  construction  activities 
generating  fugitive  dust,  it  may  not  be 
sufficient  in  all  field  circiunstances  to 
control  intermittently-occmring  dust 
pliunes  to  BACM  levels.  Therefore, 
Clark  County  has  adopted  a  SIP 
commitment  to  fund  additional  research 
to  develop  an  acceptable  alternative  test 
method  and  revise  section  94 
accordingly.  See  Chapter  4  of  the  Plan, 
section  4.8.2.7.  We  consider  this 
commitment  as  factoring  into  our 
determination  that  the  Plan  provides  for 
BACM/MSM. 

Section  94  construction  site 
requirements  became  effective  on 
January  1,  2001.  We  propose  to  find  that 
the  Clark  County  Plan  provides  for  the 
implementation  of  construction  site 
measiues  as  expeditiously  as 
practicable,  consistent  with  our 
proposed  MSM  policy. 

For  the  MSM  analysis,  Clark  County 
demonstrated  that  the  section  94  and 
section  94  Handbook  requirements  are 
of  equivalent  or  greater  stringency  than 
those  adopted  or  in  practice  in  other 
areas. 

We,  therefore,  propose  to  find  that  the 
Clark  County  Plan  provides  for  the 


^*  Surfaces  must  comply  with  a  visible  crust 
standard  per  the  test  method  in  section  94  but  may 
also  comply  with  other  surface  stability  standards 
in  section  90. 

^^  A  modified  EPA  Reference  Method  9  applies, 
found  in  section  91. 

=!*  A  6  percent  silt  content  and/or  0.33  oz  per 
square  foot  silt  loading  standard  applies. 

2' This  requirement  was  newly  developed  by 
Clark  County  and  servss  the  dual  purpose  of 
improving  compliance  of  larger  sites  by  active 
monitoring  of  dust  control-related  efforts,  but  also 
encourages  owners/operators  to  keep  the  total 
amount  of  disturbed  surface  under  50  acres  as  a 
preventative  measure. 
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implementation  BACM  and  for  the 
inclusion  of  MSM  for  construction  sites. 
We  also  propose  SIP  approval  of  section 
94  and  the  section  94  Handbook  and 
referenced  documents  per  CAA  section 
110  and  part  D. 

d.  Paved  Road  Dust 

Paved  road  dust  is  fugitive  dust  that 
is  deposited  on  a  paved  roadway  and 
then  re-entrained  into  the  air  by  the 
action  of  tires  grinding  on  the  roadway. 
Dust  can  be  deposited  on  the  roadway 
from  being  blown  onto  the  road  from 
disturbed  areas,  tracked  onto  the  road 
from  impaved  shoulders,  unpaved 
roads,  or  other  impaved  access  points, 
stirred  up  from  unpaved  shoulders  by 
wind  ciuxents  created  from  traffic 
movement,  spilled  onto  the  road  by  haul 
trucks,  and  carried  onto  the  road  by 
water  runoff  or  erosion.  Paved  road  dust 
constitutes  26  percent  of  the  1998 
valley-wide  aimual  BLM  Disposal  Area 
emissions,  thus  is  the  second  largest 
source  of  valley-wide  PM-10  in  the  Las 
Vegas  area.  Paved  road  dust  accounts  for 
13  percent  of  the  overall  24-hour  BLM 
Disposal  Area  1998  inventory. 

Tne  suggested  measures  for 
controlling  emissions  from  paved  road 
dust  fall  into  two  categories:  Preventing 
deposition  of  material  onto  a  roadway, 
and  cleaning  material  off  the  roadway. ^^ 
The  Clark  County  Plan  includes  ten 
potential  BACM  for  paved  road  dust 
that  fall  under  one  of  these  two 
categories.  We  believe  this  list  is 
complete  and  propose  to  find  that  the 
Clark  County  Plan  evaluates  a 
comprehensive  set  of  potential  controls 
for  paved  road  dust  including  the 
potential  MSM  from  other  States. 

Clark  County  adopted  requirements 
for  paved  road  shoulders  and  PM-10 
efficient  street  sweeping  requirements 
in  section  93  "Fugitive  Dust  from  Paved 
Roads  and  Street  Sweeping  Equipment". 
Clark  County  adopted  SIP  commitments 
to  stabilize  existing  unpaved  road 
shoulders  and  require  use  of  vacuum 
crack  seal  equipment.  See  Clark  County 
Plan,  Chapter  4,  sections  4.8.3.2  and 
4.8.2.9.^^  Measures  to  prevent 
construction  site  trackout  onto  paved 
roads  from  truck  tires  and  material 


^"  Reductions  in  vehicle  miles  traveled  and 
vehicle  trips  are  also  candidate  transportation 
control  measures  (TCMs)  that  could  have  positive 
impacts  on  reducing  paved  road  dust.  However, 
these  measures  are  more  appropriate  for  areas 
addressing  significant  on-road  mobile  source 
emissions  and  would  not  impact  paved  road  dust 
on  the  same  magnitude  as  measures  directed 
towards  preventing  or  removing  deposition.  TCMs 
are  separately  addressed  and  included  in  Clark 
County's  Carbon  Monoxide  Plan,  adopted  on 
August  1.  2000. 

2®  Clark  County  submitted  a  SIP  amendment  that 
establishes  a  revised  deadline  of  March  31,  2003  for 
the  section  93  and  other  rule  revisions. 


transport  are  included  in  section  94  and 
the  section  94  Handbook  (construction 
activity  regulations).  For  other 
measiu-es  ^",  Clark  Coiuity  provided 
documentation  of  ongoing  programs  in 
place.  31 

The  pavied  road  measures  relied  upon 
for  emissions  reductions  towards 
demonstrating  attainment  include 
stabilizing  unpaved  road  shoulders, 
preventing  trackout  from  construction 
sites,  and  reducing  deposition  from 
other  fugitive  dust  sources  subject  to 
control  per  sections  90  through  94.  The 
remaining  measiu'es  are  either  already 
factored  into  the  baseline  or  are  not 
credited  with  emissions  reductions 
towards  the  attainment 
demonstration.^^ 

Section  93  requires  owners/operators 
using  street  sweeping  equipment  or 
services  on  paved  roads  or  parking  lots 
to  acquire  or  contract  to  acquire  only 
certified  PM-10  efficient  street 
sweeping  equipment  ■'^  after  January  1 , 
2001 .  We  note  this  requirement  applies 
to  both  private  operators  and 
government  agencies. 

For  new  or  modified  road  shoulders, 
section  93  requires  four  feet  of  paved  or 
stabilized  shoulder  on  each  side  of  the 
paved  travel  section  or  construction  of 
curbing  adjacent  to  the  paved  travel 
lane.34  Medians  must  also  be  stabilized. 

For  existing  unpaved  road  shoulders, 
section  93  requires  stabilization  within 
365  days  following  initial  discovery  that 
the  road  fails  to  meet  the  stabilization 
standards  and  other  requirements  that 
apply  to  new/modified  paved  road 
shoulders.  The  stringency  of  this 
provision  is  necessarily  enhanced  by  the 
SIP  commitment  in  the  Plan  which  lays 
forth  the  program  and  definitive  dates 
by  which  all  unstabilized  shoulders  will 
be  identified  and  stabilized  by  public 
agencies  in  the  Valley.  Clark  County 
indicates  that  shoulder  improvements 
will  be  prioritized  by  each  entity  for 
their  respective  jurisdictions  based 
upon  emissions  estimates.  To 


^o  Prevention  of  storm  water  drainage  deposits, 
cleanup  of  material  spills  and  erosion-caused 
deposits,  and  routine  sweeping  of  paved  roads. 

^'  See  Clark  County  Plan,  Appendix  J  and  Chapter 
4,  pg.  4-69. 

^2  For  example,  a  large  portion  of  the  publicly- 
owned  street  sweeping  fleet  already  consisted  of 
PM-10  efficient  street  sweepers  in  1998  and  routine 
sweeping  programs  were  already  in  place. 

''  This  refers  to  a  street  sweeper  which  has  been 
certified  by  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  to  comply  with  the 
performance  standards  in  SCAQMD's  Rule  1186 
according  to  test  methods  specified  in  Rule  1186. 

"  Clark  County  has  made  a  SIP  commitment  to 
strengthen  this  provision  to  provide  for  eight  feet 
of  stabilized  shoulder  adjacent  to  the  paved  travel 
section  on  roads  with  3,000  vehicles  per  day  or 
more.  The  new  SIP  commitment  date  of  March  31, 
2003  applies  per  Clark  County's  SIP  amendment. 


implement  the  program.  Plans  will  be 
completed  by  February  15,  2002,  and  at 
a  minimum,  funds  will  be  obligated  to 
improve  33  miles  of  paved  road 
shoulders  by  the  end  of  2003,  with  all 
shoulders  to  be  stabilized  by  the  end  of 
2006.  Aimual  updates  on  the  progress  of 
stabilizing  shoulders  will  be  submitted 
to  Clark  County  and  EPA.  hi  a  June  28, 
2002  letter,  the  DAQM  indicates  that  the 
respective  public  entities  have 
submitted  initial  plans  for  stabilizing 
shoulders  and  initiated  programs  to 
begin  stabilization. 

Section  93,  paved  road  requirements, 
became  effective  on  January  1 ,  2001 . 
The  SIP  commitment  by  governmental 
entities  to  stabilize  33  miles  of  impaved 
shoulders  by  the  end  of  2003  and  all 
shoulders  by  the  end  of  2006  allows 
time  for  public  works  agencies  to 
complete  an  inventory  of  the  unpaved 
shoulders  in  their  respective 
jurisdictions  and  adopt  schedules  under 
capital  improvement  programs  to 
stabilize  shoulders  each  year  using 
Congestion  Management  Air  Quality 
(CMAQ)  funds.  Other  measures  have  on- 
going implementation  schedules 
because  they  are  part  of  an  on-going 
capital  improvement  program,  e.g., 
storm  water  drainage  projects. 
Therefore,  we  propose  to  find  that  the 
Clark  County  Plan  provides  for  the 
implementation  of  paved  road  measures 
as  expeditiously  as  practicable, 
consistent  with  our  proposed  MSM 
policy. 

For  the  MSM  analysis,  Clark  County 
demonstrated  that  the  section  93 
requirements  and  SIP  commitments 
contained  in  the  Plan  are  of  equivalent 
or  greater  stringency  than  those  adopted 
or  in  practice  in  other  areas. 

We,  therefore,  propose  to  find  that  the 
Clark  County  Plan  provides  for  the 
implementation  of  BACM  and  for  the 
inclusion  of  MSM  for  paved  road  dust. 

e.  Unpaved  Roads 

This  category  includes  re-entrained 
dust  from  vehicle  travel  on  unpaved 
roads  and  windblown  emissions  from 
unpaved  roads.  There  are  three 
categories  of  unpaved  roads  in  the  Clark 
County  nonattainment  area:  Publicly- 
owned/maintained  roads,  privately- 
owned  roads,  and  unpaved  haul/access 
roads  associated  with  construction  sites 
or  industrial  facilities.  We  have 
addressed  the  latter  category  in  the 
discussion  of  construction  site  measures 
(section  IV.D.3.c)  of  this  document. 

There  are  three  ways  to  control 
fugitive  dust  emissions  from  unpaved 
roads:  surface  treatment  to  reduce  dust 
from  unpaved  roads  and  alleys,  traffic 
reduction/speed  control  plans  for 
unpaved  roads,  and  prohibition  of 
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unpaved  haul  roads.  All  three  are 
identified  and  evaluated  in  the  Clark 
County  Plan.  We  believe  this  list  is 
complete  and  propose  to  find  that  the 
Clark  County  Plan  evaluates  a 
comprehensive  set  of  potential  BACM 
and  MSM  for  unpaved  roads. 

Clark  County  aid  not  implement 
traffic  reduction/speed  control  on 
public  and  private  roads  in  the  Valley.  ^^ 
This  is  because  the  County  determined 
that  reducing  traffic  on  public  and 
private  impaved  roads  is  not  as  stringent 
a  measure  as  paving  or  other  means  of 
surface  stabilization.  Speed  control  is 
difficult  to  enforce  compared  to  road 
paving,  which  can  be  readHy  verified 
and  results  in  greater  emissions 
reductions.  Thus,  the  benefits  of 
applying  this  potential  BACM  are 
subsumed  in  the  more  stringent 
emission  reductions  associated  with 
surface  stabilization. 

Clark  County  adopted  requirements  to 
stabilize  existing  impaved  roads  and 
alleys  and  to  prohibit  new  unpaved 
roads  in  public  thoroughfares  in  section 
91  "Fugitive  Dust  From  Unpaved  Roads, 
Unpaved  Alleys  and  Unpaved  Easement 
Roads."  Also,  Clark  County  adopted  a 
SIP  commitment  for  Coimty  and  City 
Public  Works  agencies  to  pave  unpaved 
roads  subject  to  section  91.^^ 

Section  91  requires  all  existing 
unpaved  roads  that  receive  150  vehicle 
trips  per  day  or  more  to  be  paved  or 
treated  with  dust  peilliatives  on  the 
following  schedule:  Va  of  the  total  by 
Jime  2001 ,  two-thirds  of  the  total  by 
Jime  2002,  and  any  remaining  roads  by 
June  1,  2003.  Section  91  prohibits 
construction  of  new  unpaved  roads  or 
alleys  in  public  thoroughfares  after  June 
22,  2000  unless  the  unpaved  road  is  an 
interim  component  of  an  active  paving 
project. 

Section  91  requirements  apply  to  both 
public  and  private  roads.  Clark  County 
estimates  that  approximately  64  miles  of 
the  259-mile  total  base  year  inventory  of 
publicly-owned  and  maintained 
unpaved  roads  have  150  or  more 
average  daily  vehicle  trips  (ADT).  The 
unpaved  roads  inventory  was  developed 
by  the  respective  Public  Works 
departments  after  extensive  review  of 
the  existing  road  network.  Given  that 
higher  ADT  unpaved  roads 
proportionately  contribute  greater 
emissions  than  lower  ADT  roads,  the  64 
miles  constitute  66%  of  emissions  fi-om 
the  total  inventoried  road  network.  The 
SIP  commitment  for  unpaved  roads 
made  by  County  and  City  Public  Works 


agencies  not  only  goes  beyond  the 
section  93  requirements  in  that  it 
ensures  roads  will  receive  the  maximum 
emissions  reductions  possible  through 
paving,  but  further  enhances  coverage  in 
that  the  City  of  Las  Vegas  makes  an 
additional  commitment  to  pave  all 
unpaved  roads  within  its  jurisdiction  by 
the  end  of  2006.  We  also  note  that  the 
SIP  commitment  concerning  paved  road 
shoidders  ^^  indicates  that  shoulder 
improvements  and  road  paving  for 
impaved  roads  with  less  than  150  ADT 
will  be  prioritized  by  each  entity  for 
their  respective  jurisdictions  based 
upon  emissions  estimates.  Thus,  road 
paving  efforts  by  jurisdictions  may  very 
well  go  beyond  the  requirements  in 
section  91  depending  on  the  availability 
of  CMAQ  dollars.  Section  91  contains 
specific  reporting  requirements  for  the 
responsible  jurisdictions  and  the  SIP 
commitment  for  unpaved  roads 
provides  for  annual  progress  updates  to 
be  provided  to  the  DAQM  and  EPA. 

While  the  miles  of  privately  owned 
unpaved  roads  have  not  been  fully 
inventoried  in  detail,  a  total  of  45  miles 
of  private  roads  were  identified  by 
various  municipalities  and  the  County, 
none  of  which  were  determined  to  have 
traffic  volumes  greater  than  50  ADT. 
Clark  County  included  a  SIP 
commitment  in  the  Plan  to  develop  an 
improved  inventory  of  both  public  and 
private  unpaved  roads. '^ 

Section  91  also  contains  requirements 
that  address  the  prospect  of  vehicle 
traffic  increases  on  unpaved  roads  that 
are  currently  below  the  150  ADT 
threshold  but  in  the  future  exceed  it. 
Any  existing  unpaved  roads  which 
equal  or  exceed  150  ADT  after  June  1 , 
2003  are  subject  to  control  according  to 
section  91  within  365  calendar  days 
following  initial  discovery  that 
vehicular  traffic  equals  or  exceeds  15.0. 

Section  91  contains  appropriate 
performance  standards  and  test  methods 
for  surface  stability  and  opacity, ^^ 
recordkeeping  requirements,  and 
otherwise  meets  EPA's  enforceability 
criteria. 

Section  91  unpaved  road 
requirements  prohibit  new  unpaved 
roads  as  of  Jime  22,  2000.  Clark  County 
indicates  that  the  CMAQ  funding 
obligated  by  the  responsible  government 
agencies  (totaling  over  $25  million)  will 
support  completing  approximately  one- 


''s  However,  traffic  reduction/speed  control  is 
included  in  the  Section  94  Handbook  as  a  BMP  for 
unpaved  haul/access  construction  site  roads. 

^6  See  Chapter  4,  section  4.8.3.1  of  the  Plan.     . 


37  See  Chapter  4.  section  4.8.3.2  of  the  Plan. 

38  See  Chapter  4,  section  4.8.2.3  of  the  Plan. 
'8  Where  paving  is  not  conducted  (this  would 

only  apply  to  roads  that  are  not  included  in  the  SIP 
commitment  by  Public  Works  entities),  both  a  20% 
opacity  standard  according  to  a  modified  EPA 
Reference  Method  9  and  a  silt  content  standard  of 
6%  or  alternatively,  a  silt  loading  standard  of  0.33 
oz/sq.  ft.,  apply. 


third  of  the  total  paving  requirement  in 
section  91  for  each  year  fi-om  2001  to 
2003."'"  Moreover,  we  note  in  a  June  28, 
2002  letter  ft-om  the  DAQM  that  the 
responsible  jurisdictions  have  exceeded 
the  section  91  required  one-third 
increment  of  road  paving  by  June  2001 
and  have  reported  paving  86  percent,  dr 
a  total  of  55  of  the  64-mile  public  road 
inventory  receiving  150  ADT  or  more. 
This  demonstrates  the  commitment  of 
Clark  County  governmental  entities  to 
implement  control  measures 
expeditiously.  We  propose  to  find  that 
the  Clark  County  Plan  provides  for  the 
implementation  of  impaved  road 
measures  as  expeditiously  as 
practicable,  consistent  with  our 
proposed  MSM  policy. 

For  the  MSM  analysis,  Clark  County 
demonstrated  that  the  section  91 
requirements  and  SIP  commitments  for 
unpaved  roads  are  equally  or  more 
stringent  than  those  adopted  or  in 
practice  in  other  areas. 

We,  therefore,  propose  to  find  that  the 
Clark  County  Plan  provides  for  the 
implementation  of  BACM  and  for  the 
inclusion  of  MSM  for  unpaved  roads. 
We  also  propose  SIP  approval  of  section 
91  per  CAA  section  110  and  part  D. 

f.  Race  Tracks 

Race  track  emissions  are  both  actively 
generated  ft'om  use  by  offroad  vehicles, 
e.g.,  dirt  bikes  and  all-terrain  vehicles 
(ATVs),  and  windblown  from  disturbed 
surfaces  following  use.  Clark  County 
determined  that  race  track  emissions  are 
only  significant  with  respect  to  the  24- 
hour  standard.  Race  track  emissions  that 
were  found  to  have  significant  impacts 
at  two  micro-inventory  sites  were 
associated  with  unauthorized  ATV  use 
on  a  vacant  parcel.^^ 

Clark  County  did  not  prepare  a 
separate  BACM  analysis  for  race  tracks. 
Rather,  Clark  County  implements  its 
strategy  for  race  tracks  through  section 
90  controls  for  disturbed  vacant  land 
and  open  areas.  We  note  that  there  are 
three  potential  BACM  for  control  of  dirt 
race  tracks:  Prohibit  race  tracks,  treat  the 
surface  of  race  tracks  with  dust 
suppressants  or  palliatives,  and 
establish  wind  breaks  around  the 
circumference  of  tracks.  Of  these 
potential  BACM,  Section  90  controls 
address  the  first  two.  Establishing  wind  • 
breaks  has  not  been  adopted,  but  this 
measure  is  not  as  stringent  as 
prohibiting  race  tracks  and  surface 
treatment  of  disturbed  areas. 

Clark  County  determined  that  section 
90  requirements  effectively  prohibit  dirt 
race  tracks  because  it  is  not  possible  to 


"o  See  Chapter  7,  pg.  7-4  of  the  Plan. 
*'  See  Chapter  4.  pg.  4-81  of  the  Plan. 
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operate  off-road  vehicles,  including  dirt 
bikes  and  ATVs.  on  open  areas/vacant 
lots  and  remain  in  compliance  with  the 
regulation.  Where  motor  vehicle 
trespass  is  occurring  on  vacant  lots 
greater  than  5,000  square  feet,  owners 
must  t£ike  steps  to  prevent  trespass  and 
stabilize  the  surface.  Even  if  motor 
vehicle  use  is  authorized,  where  over 
5,000  cumulative  square  feet  of  surface 
has  been  disturbed,  owners/operators 
must  apply  dust  palliative  (other  than 
water)  or  gravel.  These  requirements 
would  apply  to  any  public  or  private 
lands  where  offroad  racing  occurs. 

The  one  public  endty  in  Clark  County 
that  can  effectively  authorize  use  of 
public  land  for  offroad  racing  events  is 
the  Bureau  of  Land  Management.  Clark 
County  indicates  that  BLM  is  currently 
working  to  establish  offroad  racing 
courses  outside  the  nonattairunent  area. 
The  DAQM's  policy  prohibiting 
issuance  of  permits  for  offroad  race 
tracks  within  the  nonattainment  area  is 
described  in  a  letter  dated  September  5, 
2002  from  the  DAQM  to  the  BLM  and 
in  letters  from  the  DAQM  to  other 
public  agencies  dated  September  9, 
2002. 

Clark  County  did  not  conduct  a  MSM 
evaluation  specific  to  race  tracks. 
Rather,  the  MSM  evaluation  for  section 
90  applies.  We  propose  to  find  that  the 
Clark  County  Plan  provides  for  the 
implementation  of  BACM  and  for  the 
inclusion  of  MSM  for  race  tracks. 

g.  Section  0 

Section  0  was  revised  by  Clark  County 
at  the  same  time  sections  90  through  94 
were  originally  adopted  (November  16, 
2000).  The  section  0  definitions  that 
concern  fugitive  dust  sources  are 
integrally  linked  to  the  requirements 
found  in  sections  90  through  94. 
However,  section  0  also  contains 
definitions  that  are  not  pertinent  to 
sections  90  through  94.  For  the  purposes 
of  this  action,  we  have  only  evaluated 
the  definitions  concerning  fugitive  dust 
sources  per  section  90  through  94 
requirements  and  are  proposing  to 
approve  only  these  sections  into  the  SIP, 
rather  than  the  entire  section  0. 

The  individual  sections  of  section  0, 
November  16,  2000,  we  are  proposing  to 
approve  into  the  Nevada  PM-10  SIP 
include  the  following: 
Section  0.25    "Best  Management 

Practices" 
Section  0.33     "Commercial  and 

Residential  Construction" 
Section  0.36     "Construction  Activity" 
"Control  Measure" 
"Disturbed  Surface 


Section  0.47 
Section  0.48 
Section  0.51 
Section  0.58 
Section  0.65 


"Easement" 

"Easement  Holder" 

"Emergency" 

"EPA  or  Administrator" 

"Flood  Control 
Construction" 
Section  0.70    "Fugitive  Dust" 

"Hearing  Officer" 

"Highway  Construction" 
"Nonroad  Easement" 
"Normal  Farm  Cultural 


Section  0.81 
Section  0.84 
Section  0.110 
Section  0.111 
Practice" 
Section  0.114 
Section  0.117 


"Offroad  Vehicle" 
"Open  Areas  and 


"Pave" 

"PM-10  Nonattainment 


Vacant  Lots" 
Section  0.120    "Owner  and/or 

Operator" 
Section  0.127 
Section  0.132 

Area" 
Section  0.133 
Section  0.140 
Section  0.141 
Section  0.147 
Section  0.162 
Section  0.164 
Section  0.166 


Section  0.37 
Section  0.43 

Area" 
Section  0.45 
Section  0.46 


"Dust  Palliative" 
"Dust  Suppressant" 


"PM-10" 

"Public  Road" 

"Reclaimed  Water" 

"Road  Easement" 

"Trench" 

"Unpaved  Parking  Lot" 

"Vacant  Lot" 
The  current  Nevada  SIP  contains  a 
definitions  rule  titled  "Section  1 — 
Definitions"  submitted  on  November  17, 
1981  and  approved  into  the  SIP  by  EPA 
on  June  21,  1982.  Our  proposed 
incorporation  of  the  specified  section  0 
definitions  into  the  SIP  would  upgrade 
the  SIP  by  adding  several  new 
definitions  and  by  replacing  two  of  the 
existing  section  1  definitions.  These  two 
definitions  include  section  0.70 
"Fugitive  Dust"  and  section  0.114 
"Offroad  Vehicle",  which  would  replace 
subsection  1.35  and  subsection  1.64  of 
section  1,  respectively. 

G.  Applicable  SIP  Rules 

In  addition  to  section  1,  the 
applicable  SlP-approved  fugitive  dust 
rules  that  apply  in  Clark  County  include 
section  41  "Fugitive  Dust"  (submitted 
on  July  24,  1979  and  approved  by  EPA 
on  August  27,  1981)  and  section  17 
"Permission  to  Disturb  Topsoil" 
(submitted  on  July  24,  1979  and 
approved  by  EPA  on  August  27,  1981). 
Revisions  to  section  1 7  were  submitted 
on  November  17,  1981  and  approved  by 
EPA  on  June  18,  1982. 

We  are  proposing  to  revise  the  Nevada 
PM-10  SIP  to  incorporate  sections  90, 
91,  92,  93  (as  adopted  on  November  20, 
2001)  and  section  94  (including  the 
Section  94  Handbook  and  other 
referenced  documents)  (as  adopted  on 
November  16,  2000)  of  the  Clark  County 
Regulations.  We  are  proposing  to 
replace  SIP-approved  Clark  County 
section  17.  We  are  also  proposing  to  add 
certain  portions  of  Section  0  (as  adopted 
on  November  16,  2000)  to  the  existing 
SIP-approved  section  1 ,  and  replace  two 


definitions  in  section  1,  as  previously 
identified  in  this  notice. 

CAA  section  110(1)  prohibits  approval 
of  SIP  revisions  that  would  interfere 
with  any  applicable  requirement 
concerning  attairunent  and  RFP  or  any 
other  applicable  requirement  of  the  Act. 
As  discussed  in  other  sections  of  this 
document,  we  are  proposing  to  approve 
the  expeditious  attainment  and  RFP 
demonstrations  in  the  PM-10  State 
Implementation  Plan  for  Clark  County. 
These  demonstrations  are  in  large  part 
dependent  on  approval  of  sections  90, 
91,  92,  93,  and  94  (including  Handbook) 
and  Clark  County  SIP  commitments. 
Therefore,  our  proposed  approval  of 
these  rules  and  SIP  commitments  will 
not  adversely  affect  the  Plan's 
provisions  for  expeditious  attainment 
and  RFP.  These  SIP  revisions  also 
satisfy  all  other  applicable  CAA 
requirements  including  implementation 
of  BACM  and  the  inclusion  of  MSM. 

H.  General  SIP  Requirements  and 
Enforcement  of  Fugitive  Dust  Rules 

Section  110(a)(2)(E)(i)  of  the  Clean  Air 
Act  requires  that  the  implementation 
plan  provide  necessary  assurances  that 
the  State  (or  the  general  purpose  local 
government)  will  have  adequate 
personnel,  funding  and  authority  under 
State  law.  Requirements  for  legal 
authority  are  further  defined  in  40  CFR 
part  51,  subpart  L  (51.230-51.232)  and 
for  resources  in  40  CFR  51.280. 

States  and  responsible  local  agencies 
must  demonstrate  that  they  have  the 
legal  authority  to  adopt  and  enforce 
provisions  of  the  SIP  and  to  obtain 
information  necessary  to  determine 
compliance.  SIPs  must  also  describe  the 
resources  that  are  available  or  will  be 
available  to  the  State  and  local  agencies 
to  carry  out  the  plan,  both  at  the  time 
of  submittal  and  during  the  5-year 
period  following  submittal. 

Section  110(a)(2)(C)  of  the  Act 
requires  SIPs  to  include  a  program  to 
provide  for  the  enforcement  of  SIP 
measures.  The  implementing  regulation 
for  this  section  is  found  at  40  CFR 
51.111(a)  and  requires  control  strategies 
to  include  a  description  of  enforcement 
methods  including  (1)  procedures  for 
monitoring  compliance  with  each  of  the 
selected  control  measures,  (2) 
procediu-es  for  handling  violations,  and 
(3)  the  designation  of  the  agency 
responsible  for  enforcement. 

Section  110(a)(2)(E)(iii)  of  the  Act 
requires  SIPs  to  include  necessary 
assurances  that  where  a  State  has  relied 
on  a  local  or  regional  government, 
agency  or  instrumentality  for  the 
implementation  of  any  plan  provision, 
the  State  has  responsibility  for  ensuring 
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adequate  implementation  of  the  such 
plan  provision. 

With  respect  to  CAA  section 
110(a)(2)(E)(iii),  the  State  of  Nevada  has 
ultimate  responsibility  for  ensuring  the 
adequate  implementation  of  the  Clark 
County  air  quality  program  according  to 
NRS  445B.520.  This  statute  allows  the 
State  Environmental  Commission  to 
sufjersede  a  County's  program  when  the 
Commission  determines  that  a  local  air 
quality  program  is  inadequate. 

The  principal  control  measures  in  the 
Clark  County  Plan  are  the  adopted 
requirements  in  sections  90  through  94 
and  the  Plan's  SIP  commitments  for 
unpaved  shoulders  and  roads. 

1.  Staffing 

Clark  County  has  committed  to 
increase  its  enforcement  staffing  and 
thus  enhance  enforcement  efforts.  See 
Chapter  4,  section  4.8.1  and  appendix 
H,  Resolution  02-00,  July  27,  2001,  of 
the  Clark  County  Plan.  Specifically, 
Clark  County  committed  to  hire  15 
additional  staff  by  December  31,  2001  to 
implement  and  enforce  sections  90 
through  94,  including  several 
enforcement  officers,  clerical  and  other 
support  positions.  Prior  to  the 
fulfillment  of  this  SIP  commitment, 
compliance  for  fugitive  dust  sources 
(per  sections  1 7  and  41  of  the  Clark 
County  Regulations)  was  being  handled 
by  11  people  total,  seven  (7)  of  which 
were  field  enforcement  officers 
conducting  inspections. 

The  DAQM  has  provided  us  with  the 
status  of  its  SIP  commitments.''^  First, 
the  DAQM  met  its  commitment  by 
hiring  15  new  staff  into  the  compliance 
division,  12  of  which  were  hired  as  field 
enforcement  officers  to  conduct 
inspections  and  handle  cases  for 
construction  sites  and  vacant  lots.  The 
DAQM  then  exceeded  its  SIP 
commitment  by  hiring  an  additional 
seven  (7)  field  enforcement  officers  in 
2002.  The  Compliance  Division  now 
consists  of  a  total  of  44  positions,  with 
22  field  enforcement  officers  who  spend 
approximately  90  percent  of  their  time 
on  fugitive  dust  issues.  The  increased 
level  of  effort  specifically  being  targeted 
towards  fugitive  dust  sources  is 
evidenced  by  the  significant  number  of 
inspections  and  corrective  action  orders 
concerning  fugitive  dust  sources  in  2001 
and  2002,  which  we  address  in 
subsequent  paragraphs. 

We  address  below  other  program 
areas  that  are  key  to  improving 
compliance  and  which  we  believe  form 
a  solid  program  for  the  effectiveness  of 


•2  See  June  28.  2002  letter  and  attached  RFP 
Report  and  October  1,  2002  letter  from  the  DAQM 
to  EPA. 


the  County's  efforts  to  control  fugitive 
dust. 

2.  Inspection  Program 

Clark  County's  enforcement  staff 
utilizes  the  county  Geographic 
Information  System  (GISMO)  to  obtain 
detailed  aerial  photographs  to  locate 
and  identify  large  parcels  of  vacant  land 
to  inspect  and  characterize.  The  DAQM 
continues  to  expand  the  existing  vacant 
land  program  by  identifying  and 
systematically  inspecting  the  problem 
areas  and  the  larger  parcels. 

In  calendar  years  2001  and  2002  (as 
of  September)  combined,  Clark  County 
has  conducted  over  4,000  vacant  land 
inspections.  The  Compliance  Division 
has  a  member  on  staff  who  coordinates 
all  activities  and  concerns  with  two 
government  agency  large  vacant 
landowners,  the  Bureau  of  Land 
Management  and  the  Bureau  of 
Reclamation — in  order  to  ensure  close 
cooperation  with  these  agencies. 

In  calendar  years  2001  and  2002  (as 
of  September)  combined,  Clark  County 
has  conducted  over  5,000  construction 
site  inspections.  Complaints  are  given 
priority  for  inspection;  however, 
enforcement  officers  also  inspect 
construction  sites  within  their  assigned 
area  on  a  routine  basis,  including  non- 
permitted  construction  activities  as  they 
are  encountered  in  the  field. 

3.  Enforcement  Program 

Clark  County  relies  upon  two  options 
for  handling  noncompliant  sources:  - 
issuing  a  Corrective  Action  Order  (CAO) 
or  a  Notice  of  Violation  (NOV).  In  2001, 
the  County  issued  1,316  CAOs  and  as  of 
September  2002  has  issued  1,775  CAOs. 
In  2001,  the  County  issued  57  NOVs  and 
as  of  September  2002  has  issued  133 
NOVs.  The  penalties  assessed  for  the 
two  years  combined  amount  to 
$719,372.  CAOs  are  generally  written 
for  infractions  that  are  not  substantial 
enough  to  warrant  a  NOV,  allowing 
source  owners/operators  a  first-time 
chance  to  comply.  NOVs  are  issued  for 
more  serious  violations.  Should  owners/ 
operators  fail  to  comply  with  a  CAO,  it 
becomes  a  NOV  with  associated 
penalties. 

Section  7  provides  that  the  Hearing 
Board  Officers  be  selected  by  the 
District  Board  of  Health  and  have  the 
authority  to  levy  penalties  for  alleged 
violations  in  accordance  with  section  9 
of  Clark  County  regulations,  which 
contains  the  minimum  penalties  for 
violations  of  fugitive  dust  requirements. 
The  minimum  penalty  for  limiting 
visible  emissions  is  $2,000.  The 
minimum  penalty  for  not  complying 
with  other  control  measure  provisions  is 
$1,000.  Minimum  penalties  for  failing  to 


comply  with  administrative 
requirements  related  to  permit 
conditions  is  $500  and  $250  for  other 
administrative  requirements.  Clark 
County  compared  these  minimum 
penalties  for  dust  violations  to  those  of 
other  air  regulatory  agencies  and  found 
that  they  were  among  the  highest  in  the 
nation. 

4.  Public  Outreach/Education 

Public  outreach  and  education 
consists  of  staff  training,  educating  the 
regulated  parties,  developing  good 
working  relationships  with  other 
involved  parties  such  as  the  cities,  and 
making  the  program  more 
understandable.  Increased  education  of 
both  inspectors  and  the  regulated 
industry  increases  compliance. 

Public  outreach  efforts  in  which  Clark 
County  has  engaged  to  improve 
compliance  for  construction  sites 
include  publishing  and  distributing  a 
manual  that  summarizes  the  section  94 
and  section  94  Handbook  requirements 
in  an  easy-to-comprehend  format.  Also, 
dust  control  classes  and  educational 
workshops  are  regularly  offered  by  the 
DAQM's  Compliance  Division.  The 
construction  site  superintendent  or 
designated  on-site  representative  and 
water  truck  and  water  pull  drivers  for 
each  construction  project  are  required 
per  section  94  to  have  successfully 
completed  a  Dust  Control  Class  and  all 
individuals  required  to  attend  must 
successfully  complete  the  Dust  Control 
Class  at  least  once  every  three  years.  In 
addition,  as  of  2002,  the  DAQM  has 
conducted  a  special  training  effort  per 
the  section  94  requirement  for  a 
responsible  person  to  monitor  dust  (i.e. 
"Dust  Conh-ol  Monitor")  on  sites  with 
more  than  50  acres  of  disturbed  surface. 
To  date,  two  Dust  Control  Monitor 
classes  have  been  held  with  over  90 
participants. 

In  order  to  increase  awareness  among 
vacant  lot  owners/operators  of  the 
disturbed  vacant  lot  requirements.  Clark 
County  prepared  and  distributed  a 
brochure  summarizing  the  section  90 
requirements  to  over  40,000  vacant 
landowners. 

5.  Program  Evaluation  and  Tracking 

Clark  County  tracks  the  number  of 
inspections,  CAOs,  NOVs.  penalties  • 
assessed  and  penalties  collected  for 
fugitive  dust  and  other  sources  and 
provides  quarterly  reports  containing 
this  information  to  EPA. 

Clark  County  tracks  progress  of 
government  agencies  on  their  unpaved 
road  and  paved  road  SIP  commitments 
through  a  PM-10  SIP  Implementation 
Working  Group  and  an  Unpaved  Road 
Ad  Hoc  Committee.  These  groups  are   • 
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comprised  of  DAQM  planning  and 
compliance  staff  and  staff  from  the 
County  and  City  public  works  agencies. 
Unpaved  road  paving  is  documented 
using  an  extranet  site  and  the 
unimproved  shoulders  program  will  be 
reviewed  through  submittal  of  annual 
reports  to  the  DAQM.''^  Also,  the  Public 
Works  Departments  in  Clark  County 
routinely  track  paved  road  performance 
and  maintenance  by  checking  the 
condition  of  paved  roads  in  their 
respective  jurisdictions. 

6.  Conclusion 

We  propose  to  find  that  the  Clark 
County  PM-10  Plan  adequately 
provides  for  the  enforcement  of  the 
principal  measures  relied  on  for 
attainment  and  that  Clark  County  has 
provided  adequate  descriptions  of  its 
enforcement  methods  as  required  by  our 
regulations. 

We  also  propose  to  find  that  the 
implementing  agencies  for  the  Clark 
County  Plan  have  adequate  resources  for 
implementing  their  respective 
commitments  that  are  included  in  the 
submitted  Plan  and  that  the  Plan 
adequately  describes  the  resources  that 
are  available  or  will  be  available  to  the 
State  and  local  agencies  to  carry  out  the 
Plan,  both  now  and  over  the  next  5 
years. 

/.  Demonstration  of  Attainment  and 
Attainment  Date  Extension 

The  Clark  County  Plan  contains  an 
analysis  that  demonstrates  attainment  of 
the  annual  PM-10  standard  by 
December  31,  2001.  Clark  County 
predicted  that  an  annual  reduction  of 
5.66  percent,  equivalent  to  9.657  tons 
valley-wide  and  303  tons  for  the  J.D. 
Smith  micro-inventory  area,  is  needed 
to  attain  the  annual  50  |ig/m^  standard, 
given  an  estimated  uncontrolled 
concentration  of  53  ng/m^.  The  valley- 
wide  rollback  modeling  predicts  annual 
PM-10  concentrations  to  be  46.2  ng/m' 
in  2001 .  The  corresponding 
microinventory  projection  for  J.D. 
Smith,  the  exceeding  site,  is  48.5  jig/m^, 
also  less  than  50  |ig/m'.  Together,  these 
demonstrate  attainment  of  the  annual 
PM-10  standard  by  2001.  We  propose  to 
find  this  demonstration  adequate.  The 
adequacy  of  the  demonstration  is  further 
supported  by  information  provided  by 
the  DAQM  to  EPA"'-'  indicating  that  the 
three-year  annual  average  (1999-2001) 
of  the  microscale  sites  is  below  the  50 
|ig/m^  standard. 

Clark  County  has  requested  an 
extension  of  the  attainment  date  for  the 


*^  Appendix  L.  pg.  L-12  of  the  Plan. 

**  |une  28.  2002  letter  from  the  DAQM  to  EPA 
with  attached  )une  2002  Reasonable  Further 
Progress  Report. 


24-hour  150  ng/m'  PM-10  standard. 
Section  188(e)  of  the  Act  allows  us  to 
extend  the  attainment  date  for  a  serious 
area  for  up  to  five  years  beyond  2001  if 
attairmient  by  2001  is  impracticable. 
However,  before  we  may  grant  ah 
extension  of  the  attainment  date,  the 
State  must  first: 

1.  Apply  to  us  for  an  extension  of  the 
PM-10  attainment  date  beyond  2001, 

2.  Demonstrate  that  attainment  by 
2001  is  impracticable, 

3.  Have  complied  with  all 
requirements  and  commitments 
applying  to  the  area  in  its 
implementation  plan, 

4.  Demonstrate  to  our  satisfaction  that 
its  serious  area  plan  includes  the  most 
stringent  measures  that  are  included  in 
the  implementation  plan  of  any  state 
and/or  are  achieved  in  practice  in  any 
state  and  are  feasible  for  the  area,  and 

5.  Submit  a  demonstration  of 
attainment  by  the  most  expeditious 
alternative  date  practicable. 

We  evaluate  the  Clark  County  serious 
area  plan's  compliance  with  each  of 
these  requirements  below. 

1.  Apply  for  an  Extension 

The  documentation  supporting  Clark 
Coimty's  extension  request  is  found  in   . 
Chapter  7  of  the  Plan.  This  extension 
request  is  an  integral  part  of  the  Clark 
County  Plan  and  was  subject  to  public 
hearing  along  with  the  rest  of  the  plan, 
including  the  demonstration  that  the 
area  will  attain  the  24-hour  standard  by 
the  earliest  alternative  date  practicable. 

2.  Demonstrate  the  Impracticability  of 
Attainment  by  December  31 ,  2001 

Clark  Coujity's  determination  that 
demonstrating  attainment  of  the  24-hour 
standard  by  2001  is  impracticable  is 
primarily  based  upon  the  need  for 
increased  enforcement  staffing,  which 
could  not  be  completed  until  the  end  of 
2001 .  Clark  County  conservatively 
assumes  that  the  rule  effectiveness  of  its 
regulations  in  2001  is  half  of  what  it 
will  need  to  be  in  2006  to  demonstrate 
attainment  of  the  24-hour  standard. 

Also,  with  respect  to  the  unpaved 
roads  schedule,  Clark  County  indicates 
that  the  maximum  benefit  that  will  be 
realized  at  the  end  of  2003  from  the 
appropriated  CMAQ  funding  cannot 
practicably  be  achieved  earlier  due  to 
funding  limitations  each  year. 
Notwithstanding,  we  note  from  the 
DAQM's  June  2002  RFP  Report  that  the 
responsible  entities  have  exceeded  the 
Section  91  required  33  percent  paving  of 
roads  subject  to  the  rule  by  2001  and 
reported  paving  86  percent,  or  a  total  of 
55  of  the  64  mile  inventory  of  unpaved 
roads  with  150  vehicle  trips  per  day. 


With  respect  to  improvements  to 
paved  road  shoulders,  Clark  County  has 
committed  to  stabilize  33  miles  of  paved 
road  shoulders  by  the  end  of  2003  using 
appropriated  CMAQ  funds  and  all 
shoulders  by  2006.  The  remaining 
shoulders  have  a  later  implementation 
date  given  that  new  CMAQ  funds  will 
need  to  be  appropriated  and  first 
committed  towards  the  carbon 
monoxide  transportation  demand 
management  program.  Thus,  earlier 
implementation  would  be 
impracticable. 

The  modeled  valley-wide  24-hour 
value  for  2001  is  209  ng/m^.  Although 
this  is  a  significant  reduction  from  the 
projected  design  day  value  of  281  fig/ 
m3,  it  still  falls  far  short  of  the  150  ng/ 
m^  standard. 

Thus,  we  propose  to  find  that  Clark 
County  has  demonstrated  the 
impracticability  of  meeting  the  24-hour 
standard  by  2001. 

3.  Complied  With  Commitments  and 
Requirements  in  the  SIP 

All  measures  upon  which  Clark 
County  is  relying  to  meet  the  applicable 
CAA  requirements  for  a  Serious  Area 
PM-10  plan  are  included  or  referenced 
in  the  current  June  2001  Plan,  as 
amended  by  Clark  County  in  November 
2002. 

4.  Include  the  Most  Stringent  Measures 

Clark  County  identified  candidate 
MSM  in  the  context  of  its  analysis  to 
identify  potential  BACM,  generally 
finding  that  control  measures  being 
implemented  in  other  PM-10  serious 
nonattainment  areas  in  the  western  U.S. 
were  the  most  stringent  controls 
implemented  by  others  for  the  types  of 
fugitive  PM-10  sources  requiring 
control  in  the  Las  Vegas  Valley. 

In  the  Clark  County  Plan,  after  a 
comprehensive  list  of  candidate  MSM 
was  developed,  each  measure  was 
screened  against  the  corresponding 
Clark  County  measure  to  identify  those 
with  more  restrictive  emission 
limitations,  more  extensive  lists  of 
affected  sources,  fewer  exemptions, 
and/ or  one  or  more  substantive 
regulatory  provisions  not  foimd  in  the 
Clark  County  measure.  Clark  County 
includes  a  measure-by-measure  MSM 
comparison  in  Chapter  6  of  the  Plan. 

Based  on  our  analysis  ofthe  Clark 
County  Plan,  we  propose  to  find  that  it 
demonstrates  to  our  satisfaction 
inclusion  of  the  most  stringent  measures 
that  are  included  in  the  implementation 
plan  of  any  State,  or  are  achieved  in 
practice  in  any  State,  and  can  be 
feasibly  implemented  in  the  Clark 
County  area. 
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5.  Demonstrate  Expeditious  Attainment 

For  the  reasons  discussed  below,  we 
propose  to  find  that  the  Clark  County 
Plan  demonstrates  attainment  by  the 
earliest  date  practicable  after  December 
31,  2001  as  required  by  CAA  section 
189(b){l){A)(ii).  We  also  propose  to  find 
that:  The  attainment  demonstration 
relies  on  control  measvu-es  that  either 
are  approved  or  have  been  proposed  for 
approval  and  meet  our  SIP 
enforceability  criteria;  the  emissions 
estimates  credited  to  these  measures  in 
the  attainment  demonstration  are 
reasonable;  and  the  measures  are  being 
implemented  on  a  schedule  that  is  as 
expeditious  as  practicable  and  will 
result  in  attainment  by  the  earliest 
practicable  date. 

a.  Air  Quality  Modeling 

The  attainment  demonstration  for  the 
24-hour  standard  in  the  Clark  County 
Plan  is  divided  into  two  parts,  a 
microscale  analysis  and  a  regional 
analysis.  The  microscale  part  evaluates 
24-hour  exceedences  at  five  monitoring 
sites  in  the  Las  Vegas.  The  regional  part 
evaluates  24-hour  levels  throughout  the 
rest  of  the  Clark  County  nonattainment 
area. 

Clark  Coimty  relies  upon  an 
emissions  "rollback"  model  for  the 
attainment  demonstrations.  EPA's 
gmdelines  ^^  allow  the  need  for  case-by- 
case  approaches  in  circumstances  when 
recommended  dispersion  models  are 
not  available  or  applicable  and  where 
area  sources  are  the  predominant 
component  of  PM-10.  To  predict  future 
concentration,  the  current  concentration 
is  reduced  or  "rolled  back"  by  the  same 
fractional  amount  that  emissions  are 
reduced.  In  recognition  of  the  special 
characteristics  of  fugitive  dust- 
dominated  areas,  we  believe  an 
attainment  demonstration  based  on 
proportional  rollback  of  one  or  more 
microinventories  is  a  reasonable 
approach  and  is  consistent  with  EPA 
guidance,  as  long  as  the  microinventory 
areas  are  representative  of  worst  case 
conditions,  and  the  resulting  emission 
controls  are  applied  throughout  the 
area. 

We  have  evaluated  the  five 
microinventory  areas  mentioned 
previously  in  this  docimient  and  find 
that  they  contain  varying  source 
category  mixes  and  span  a  range  of 
conditions  that  occur  in  the  Las  Vegas 
Valley.  By  showing  that  the  chosen 
microinventory  areas  are  representative 
of  conditions  leading  to  PM-10  NAAQS 
exceedences,  and  by  then  applying  the 
controls  shown  to  be  needed  in  these 


microareas  to  the  entire  nonattainment 
area,  Clark  Coimty  has  followed  an 
acceptable  procedure  for  demonstrating 
attainment. 

b.  Control  Measures  Relied  on  for 
Attainment 

For  demonstrating  attainment  of  the 
annual  and  24-hour  PM-10  standards, 
the  Clark  County  Plan  relies  on 
reductions  in  directly-emitted  PM-10 
from  the  following  measures:  Section  90 
controls  for  disturbed  vacant  land, 
section  92  controls  for  unpaved  parking 
lots,^^  section  94  (including  Handbook) 
controls  for  construction  sites,  section 
91  and  government  agency  SIP 
commitment  controls  for  unpaved 
roads,  and  section  93  and  government 
agency  SIP  commitment  controls  for 
unpaved  road  shoulders  (within  the 
paved  road  dust  category). 

For  the  24-hour  attainment 
demonstration,  Clark  County  models 
controlled  valley-wide  future 
concentrations  for  the  years  2001  and 
2006  as  well  as  controlled  2006 
concentrations  at  each  of  the  five 
microscale  sites.  We  have  evaluated  the 
emissions  reductions  credited  to  each 
measure  in  the  attainment 
demonstrations  to  ensure  they  are 
reasonable.  Three  factors  considered 
include: 

1.  Emissions  reductions  from  controls 
applied  [e.g.  percent  reduction  achieved 
through  paving  or  chemical 
stabilization); 

2.  Rule  penetration  (i.e.  percentage  of 
sources  within  the  total  source  category 
that  the  rule  or  measure  will  impact); 
and 

3.  Rule  effectiveness  [i.e.  the  expected 
rate  of  compliance  with  a  rule  or 
measure). 

We  find  that  the  emission  reduction 
estimates  for  each  source  category  are 
consistent  with  available  research  on 
the  applicable  control  methods,  rule 
penetration  estimates  are  reasonable 
based  on  emissions  inventory  data,  and 
rule  effectiveness  estimates  are 
reasonable  given  the  schedule  for 
adoption  of  measures  and  other  factors. 
Emissions  reductions  credited  based  on 
these  estimates  are  appropriately 


•*  Guideline  On  Air  Quality  Models.  2001, 
sections  7.2.1  and  7.2.2. 


**  Emission  reductions  for  section  92  controls 
were  only  specifically  calculated  for  the  two 
microscale  areas  that  included  unpaved  parking  as 
opposed  to  a  valley-wide  basis.  These  microscale 
areas  play  a  role  in  the  24-hour  but  not  annual 
attainment  demonstration.  Clark  County  did  not 
prepare  a  separate  valley-wide  inventory  for 
unpaved  parking  lots  apart  from  the  disturbed 
vacant  land  inventory.  Thus,  reductions  attributable 
to  the  section  92  controls  are  only  implicitly 
assumed,  for  purposes  of  the  annual  attainment 
demonstration,  within  the  larger  valley-wide 
emission  reductions  anticipated  from  disturbed 
vacant  land. 


applied  in  the  attainment 
demonstrations.  For  more  information 
on  the  quantification  of  emission 
reductions,  we  refer  to  the  TSD 
associated  with  this  rulemaking. 
We  are  also  proposing  that  the 
measures  relied  on  for  attainment  are 
being  expeditiously  implemented. 
Section  90,  91,  92,  93  and  94 
requirements  all  applied  well  before 
adoption  of  the  Clark  County  Plan  in 
Jime  2001.  While  Clark  County  has 
revised  the  original  SIP  commitment 
deadline  for  adopting  certain  revisions 
to  its  fugitive  dust  regulations  to  March 
31,  2003,  these  revisions  provide 
incremental  reductions  above  an 
already-adopted  baseline  that  should 
achieve  substantial  immediate 
reductions.  Therefore,  we  believe  the 
extension  is  reasonable  and  does  not    ' 
impact  our  finding  that  the  Plan 
provides  for  expeditious 
implementation  of  measures.  Finally, 
Clark  County's  SIP  commitment  for 
hiring  additional  staff  to  implement  and 
enforce  fugitive  dust  controls  was 
established  with  an  expeditious 
timeframe  for  all  positions  to  be  filled 
by  the  end  of  2001.  Clark  County  has 
not  only  met,  but  exceeded  this 
commitment. 

6.  Other  Factors  That  EPA  May  Consider 

CAA  section  188(e)  lists  five 
additional  factors  that  we  may  consider 
in  deciding  whether  to  grant  an 
extension  and  the  length  of  that 
extension.  These  include:  (1)  The  nature 
and  extent  of  the  nonattainment 
problem;  (2)  the  types  and  numbers  of 
sources  or  other  emitting  activities  in 
the  area  (including  the  influence  of 
uncontrollable  natural  sources  and 
international  transport);  (3)  the 
population  exposed  to  concentrations  in 
excess  of  the  standard;  (4)  the  presence 
and  concentration  of  potentially  toxic 
substances  in  the  mix  of  particulate 
emissions  in  the  area;  and  (5)  the 
technological  and  economic  feasibility 
of  various  control  measures. 

In  evaluating  these  factors,  we  have 
focused  on  the  nature  and  extent  of  the 
nonattainment  area  problem,  the  types 
of  sources  contributing  to  the  problem, 
and  the  ability  of  the  County  to  control 
these  sources.  Fugitive  dust  soiut;es 
dominate  the  emissions  inventory  in  the 
Clark  County  PM-10  nonattainment 
area.  Controls  for  these  sources  are  well 
known  (paving,  wetting  surfaces,  etc.) 
and  have  been  adopted;  however,  the 
number  of  sources  and  naturt  of  sources 
make  education,  outreach  and  enhanced 
enforcement  necessary  to  assure  full 
compliance  with  those  controls.  In 
addition,  costs  for  paving  roads  and 
stabilizing  shoulders  necessary  to 
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reduce  PM-10  emissions  are  high  and 
funds  are  only  available  over  a  number 
of  years.  These  factors  generally  support 
a  longer  time  frame  for  attainment. 

7.  Conclusion  on  Extension  Request 

Based  on  our  review  of  the  Clark 
County  Plan  and  our  proposed 
determination  that  it  meets  the 
requirements  necessary  for  granting  an 
extension  of  the  attainment  date  under 
CAA  section  188(e),  we  are  proposing  to 
grant  a  five-year  extension  of  the 
attainment  date  for  the  24-hour  PM-10 
standard  in  the  Clark  County  PM-10 
serious  nonattainment  area  from 
December  31,  2001  to  December  31, 
2006.       ^ 

/.  Reasonable  Further  Progress  and 
Quantitative  Milestones 

CAA  section  172(c)(2)  requires 
nonattainment  plans  to  provide  for 
reasonable  further  progress  (RFP). 
Section  171(1)  of  the  Act  defines  RFP  as 
"such  annual  incremental  reductions  in 
emissions  of  the  relevant  air  pollutant  as 
are  required  by  this  part  (part  D  of  title 
I)  or  may  reasonable  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
national  ambient  air  quality  standard  by 
the  applicable  date." 

CAA  section  189(c)  also  requires  PM- 
10  plans  demonstrating  attainment  to 
contain  quantitative  milestones  which 
are  to  be  achieved  every  3  years  until 
the  area  is  redesignated  attainment  and 
which  demonstrate  RFP.  These 
quantitative  milestones  should  consist 
of  elements  that  allow  progress  to  be 
quantified  or  measured.  Addendum  at 
42016. 

Clark  County  identified  milestone 
achievement  dates  of  2003  and  2006 
with  respect  tp  the  24-hour  standard. 
The  milestones  have  been  addressed  by 
quantifying  emission  reductions  which 
result  from  the  implementation  of  the 
committed  control  measures  after 
predicted  growth  has  occiured. 
Emissions  by  2003  are  projected  to  be 
reduced  substantially  to  276.48  tons  per 
day,  with  77.23  additional  tons  per  day 
reductions  occurring  between  2003  and 
2006,  resulting  in  199.25  tons  per  day. 
Clark  County  indicates  that  total 
emissions  under  210.70  tons  per  day 
should  result  in  attainment  of  the  24- 
hour  standard.  RFP  Reports  are  due  at 
the  end  of  2003  and  2006,  which 
correspond  with  Clark  Coimty's 
milestone  achievement  dates. 

The  milestones  for  the  24-hour 
standard  are  based  on  reasonable 
assumptions  that  are  consistent  with  the 
implementation  schedules  for  the 
measures  in  the  plan  and  with  the  RFP 
demonstrations.  For  these  reasons,  we 


propose  to  find  that  the  Plan  meets  the 
quantitative  milestone  requirement  in 
CAA  section  189(c)(1). 

K.  Contingency  Measures 

Section  172(c)(9)  of  the  Clean  Air  Act 
requires  that  implementation  plans 
provide  for  the  implementation  of 
specific  measures  to  be  undertaken  if 
the  area  fails  to  make  RFP  or  attain  by 
its  attairunent  deadline.  These 
contingency  measures  are  to  teike  effect 
without  further  action  by  the  State  or 
the  Administrator.  The  Act  does  not 
specify  how  many  contingency 
measures  are  necessary  nor  does  it 
specify  the  level  of  emission  reductions 
they  must  produce. 

The  purpose  of  contingency  measxues 
is  to  ensure  that  additional  emission 
reductions  beyond  those  relied  on  in  the 
attainment  and  RFP  demonstrations  are 
available  if  there  is  a  failure  to  make 
RFP  or  attain  by  the  applicable 
attainment  date.  These  additional 
emission  reductions  will  assure 
continued  progress  towards  attaiiunent 
while  the  SIP  is  being  revised  to  fully 
correct  the  failure.  To  ensure  this 
continued  progress,  we  recommend  that 
contingency  measures  provide  emission 
reductions  equivalent  of  one  year's 
average  increment  of  RFP.  Addendum  at 
42016. 

The  following  contingency  measures 
were  adopted  by  Clark  County  Health 
District  Board  of  Health  Resolution  #03- 
00  on  July  27,  2000. 

1 .  Reduce  the  threshold  for  site- 
specific  dust  mitigation  plan 
requirements  for  construction  activities 
from  ten  acres  to  five  acres; 

2.  Require  paving/stabilization  of  all 
unpaved  roads  with  >  100  average  daily 
vehicle  trips; 

3.  Provide  for  at  least  two  additional 
field  enforcement  officers  above  and 
beyond  those  staff  increases  committed 
to  in  the  State  Implementation  Plan; 

4.  Increase  minimum  penalties  for 
violations  of  Air  Quality  Regulations  for 
fugitive  dust;  and 

5.  Reduce  the  size  threshold  for 
requiring  a  dust  control  monitor 
(coordinator)  at  construction  sites. 

Clark  County  describes  that  the  entire 
set  of  contingency  measures  will  be 
automatically  implemented  if  Clark 
County  fails  to  meet  the  projected  2003 
emissions  reduction  milestone.  We  note 
that  Clark  Coiuity  has  already 
implemented  Contingency  Measure  3 
for  field  enforcement  officer  staff 
increases  above  and  beyond  the  staff 
increases  committed  to  in  the  Plan. 
Clark  County  estimates  the  emissions 
reduction  benefit  from  the  contingency 
measures  to  be  1,373  tons  per  year  in 


total.  This  annual  reduction  exceeds  the 
annual  average  increment  of  RFP. 

The  contingency  measures  identified 
in  the  Plan  have  been  adopted  but  are 
not  credited  in  the  attainment,  RFP  or 
milestone  demonstrations  for  the  24- 
hour  standard  and  are  not  necessary  to 
demonstrate  expeditious  attainment  of 
the  standard. 

Therefore,  we  propose  to  find  that  the 
Plan  provides  for  the  implementation  of 
contingency  measures  for  the  24-hour 
standard  as  required  by  CAA  section 
172(c)(9).  This  proposal  is  based  on  our 
analysis  that  these  contingency 
measures  comply  with  applicable  CAA 
requirements  and  EPA  policy. 

L.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  proposed 
action  is  also  not  subject  to  Executive 
Order  32111,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001).  This  proposed 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4).  This  rule  also 
does  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Goverrunent  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
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and  responsibilities  established  in  the 
Clean  Air  Act.  This  proposed  rule  also 
is  not  subject  to  Executive  Order  1 3045 
(62  FR  19885,  April  23,  1997),  because 
it  is  not  economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  biu-den  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.]. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations,  Particulate  matter,  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  January  9,  2003 
Wayne  Nastri, 

Regional  Administrator,  Region  IX. 
[FR  Doc.  03-1145  Filed  1-21-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH1 1 8-1  b;  FRL-7428-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve,  as  a  revision  to  the  Ohio  State 
Implementation  Plan  (SIP),  the 
remaining  portions  of  the  Ohio 
Environmental  Protection  Agency's 
(OEPA)  regulations  for  Prevention  of 
Significant  Deterioration  (PSD) 
provisions  for  attainment  areas.  EPA 
had  previously  conditionally  approved 
Ohio's  prior  SIP  submission  on  October 
10,  2001.  Today's  proposed  final 
approval  of  changes  in  the  plan 


correcting  minor  deficiencies  cited  in 
EPA's  original  conditional  approval,  is 
based  on  Ohio's  July  18,  2002, 
submission  of  revisions  to  the  Ohio 
Administrative  Code  (OAC).  In  its  July 
2002  submittal,  Ohio  also  made 
additional  revisions  to  the  OAC  that 
were  not  addressed  in  EPA's  October  10, 
2001  conditional  approval. 

Recently,  EPA  annoimced  new 
regulations  regarding  changes  to  the 
preconstruction  permit  program  imder 
EPA's  efforts  regarding  "New  Source 
Review  Reform."  Today's  approval  of 
Ohio's  SIP  submission  does  not  address 
EPA's  new  rules  but  is  limited  to 
portions  of  Ohio's  preconstruction 
permit  program  under  the  existing  rules. 
EPA  is  taking  no  position  today  on 
whether  Ohio  will  need  to  make 
changes  to  it's  SIP  to  meet  any 
requirements  that  EPA  may  promulgate 
as  part  of  New  Source  Review  Reform. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  request  as  a  direct 
final  rule  without  prior  proposal 
because  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  The  rationale  for 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  receives  no  written  adverse 
comments,  EPA  will  take  no  further 
action  on  this  proposed  rule.  If  EPA 
receives  written  adverse  comment,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect.  In  that  event,  EPA  will 
address  all  relevant  public  comments  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  In  either  event,  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

DATES:  Comments  on  this  action  must  be 
received  by  February  21,  2003. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  Permits 
and  Grants  Section,  Air  Programs 
Branch,  (AR-18J).  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

Please  contact  Genevieve  Damico  at 
(312)  353-4761  before  visiting  the 
Region  5  office. 

Written  comments  should  be  sent  to: 
Pamela  Blakley,  Chief,  Permits  and 
Grants  Section,  Air  Programs  Branch, 
(AR-18J).  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 


FOR  FURTHER  INFORMATION  CONTACT: 
Genevieve  Damico,  Environmental 
Engineer,  Permits  and  Grants  Section, 
Air  Programs  Branch,  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  353-4761. 

SUPPLEMENTARY  INFORMATKW: 

Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  EPA. 

I.  What  action  is  EPA  taking  today? 

II.  Where  can  I  find  more  information  about 
this  proposal  and  corresponding  direct 
final  rule? 

I.  What  Action  Is  EPA  Taking  Today? 

The  EPA  is  proposing  to  approve,  as 
a  revision  to  the  SIP,  the  remainiilg 
portions  of  the  Ohio  Environmental 
Protection  Agency's  (OEPA)  PSD 
provisions  for  attaiiunent  areas.  EPA 
had  previously  conditionally  approved 
Ohio's  prior  SIP  submission  on  October 
10.  2001  (66  FR  51570).  Today's 
proposed  final  approval  of  EPA's 
original  conditional  approval  is  based 
on  Ohio's  July  18,  2002,  submission  of 
the  revisions  to  the  OAC.  In  its  July 
2002  submittal,  Ohio  also  made 
additional  revisions  to  OAC  3745-31- 
01,  -02,  -03.  -05.  and  -07  that  were  not 
addressed  in  EPA's  October  10.  2001 
conditional  approval. 

Recently.  EPA  announced  new 
regulations  regarding  changes  to  the 
preconstruction  permit  program  under 
EPA's  efforts  regarding  "New  Source 
Review  Reform".  See  http:// 
www.epa.gov/nsr/.  Today's  approval  of 
Ohio's  SIP  submission  does  not  address 
EPA's  new  rules  but  is  limited  to 
portions  of  Ohio's  preconstruction 
permit  program  under  the  existing  rules. 
EPA  is  taking  no  position  today  on 
whether  Ohio  will  need  to  make 
changes  to  its  SIP  to  meet  any 
requirements  that  EPA  may  promulgate 
as  part  of  New  Source  Review  Reform. 

n.  Where  Can  I  Find  More  Information 
About  This  Proposal  and 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
and  regulations  section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  4201  et  seq. 

Dated:  December  13.  2002. 
Bharat  Mathur, 

Acting  Regional  Administrator.  Region  5. 
[FR  Doc.  03-1236  Filed  1-21-03;  8:45  am) 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[Docket  ID  No.  OAR-2002-0043;  FRL-7416- 
8] 

RIN  206O-AH03 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Primary 
Magnesium  Refining 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  primary 
magnesiiun  refining  facilities.  The  EPA 
has  identified  primary  magnesium 
refining  facilities  as  a  major  source  of 
hazardous  air  pollutant  (HAP) 
emissions.  These  proposed  standards 
wiU  implement  section  112(d)  of  the 


Clean  Air  Act  (CAA)  by  requiring  all 
major  sources  to  meet  HAP  emission 
standards  reflecting  application  of  the 
maximiun  achievable  control 
technology  (MACT). 

The  HAP  emitted  by  facilities  in  the 
primary  magnesium  refining  source 
category  include  chlorine,  hydrochloric 
acid,  dioxin/furan,  and  trace  amounts  of 
several  HAP  metals.  Exposure  to  these 
substances  has  been  demonstrated  to 
cause  adverse  health  effects,  including 
chronic  and  acute  disorders  of  the 
blood,  heart,  kidneys,  reproductive 
system,  and  central  nervous  system. 
Some  of  these  pollutants  are  considered 
to  be  carcinogens,  and  all  can  cause 
toxic  effects  in  hiunans  following 
sufficient  exposure. 

DATES:  Comments.  Submit  comments  on 
or  before  February  21.  2003. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  spsak  at  a  public 
hearing  by  February  3,  2003,  a  public 


hearing  will  be  held  on  February  6, 
2003. 

ADDRESSES:  Comments.  Comments  may 
be  submitted  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier.  Follow  the  detailed  instructions 
as  provided  in  the  SUPPLEMENTARY 
INFORMATION  section. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  new  EPA 
facility  complex  in  Research  Triangle 
Park,  NC,  or  at  an  alternate  site  nearby. 

FOR  FURTHER  INFORMATION  CONTACT:  Lula 
Melton,  Metals  Group,  Emission 
Standards  Division  (C439-02),  U.S. 
EPA,  Research  Triangle  Park,  NC  27711, 
telephone  number  (919)  541-2910, 
electronic  mail  address: 
melton.luIa@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this 
action  include: 


Category 

NAICS* 

Examples  of  regulated  entities 

Primary  Magnesium  Refining 

331419 

Primary  refiners  of  nonferrous  metals  by  electrolytic  methods. 

•North  American  Information  Classification  System. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §  63.9881  of  the 
proposed  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2002-0043. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  in  the  Primary 
Magnesium  Refining  NESHAP  Docket  at 
the  EPA  Docket  Center  (Air  Docket), 
EPA  West,  Room  B108.  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20460.  The  EPA  Docket  Center 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Reading  Room 
is  (202)  566-1744,  and  the  telephone 
number'for  the  Air  and  Radiation 
Docket  is  (202)  566-1742.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

Electronic  Access.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 
and  comment  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 


www.epa.gov/edocket/  to  submit  or 
review  public  comments,  access  the 
index  of  the  contents  of  the  official 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  confidential 
business  information  (CBI)  and  other 
information  whose  disclosiue  is 
restricted  by  statue,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  The 
EPA's  policy  is  that  copyrighted 
material  will  not  be  placed  in  EPA's 
electronic  public  docket  but  will  be 
available  only  in  printed  paper  form  in 
the  official  public  docket.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  this  document. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  imless  the  comment 
contains  copj^ghted  material,  CBI,  or 


other  information  whose  disclosure  is 
restricted  by  statue.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  conunent  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scaimed  and  placed  in  EPA's  electronic 
public  docket.  Where  practl{:al,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

Comments.  You  may  submit 
comments  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier.  To  ensure  proper  receipt  by 
EPA,  identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  yoiu  comment. 
Please  ensiu^  that  your  comments  are 
submitted  within  the  specified  conunent 
period.  Comments  submitted  after  the 
close  of  the  comment  period  will  be 
marked  "late."  The  EPA  is  not  required 
to  consider  these  late  comments. 
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Electronically.  If  you  submit  an 
electronic  conunent  as  prescribed 
below,  EPA  reconunends  that  you 
include  yoiu  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit  and  in  any  cover 
letter  accompanying  the  disk  or  CD 
ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  The  EPA's  policy  is  that 
EPA  will  not  edit  your  comment,  and 
any  identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  conunents.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket  and  follow  the  online 
instructions  for  submitting  comments. 
Once  in  the  system,  select  "search"  and 
then  key  in  Docket  ID  No.  OAR-2002- 
0043.  The  system  is  an  anonymous 
access  system,  which  means  EPA  will 
not  know  your  identity,  e-mail  address, 
or  other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  air-and-r- 
docket@epa.gov,  Attention  Docket  ID 
No.  OAR-2002-0043.  hi  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  anonymous  access 
system.  If  you  send  an  e-mail  comment 
directly  to  the  Docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captm-es  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket  and 
ntade  available  in  EPA's  electronic 
public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  in  this  document. 
These  electronic  submissions  will  be 
accepted  in  Wordperfect  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

By  Mail.  Send  your  comments  (in 
duplicate,  if  possible)  to:  Primary 
Magnesium  Refining  NESHAP  Docket, 
EPA  Docket  Center  (Air  Docket),  U.S. 


EPA  West,  Mail  Code  6102T,  Room 
B108, 1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  Attrition 
Docket  ID  No.  OAR-2002-0043. 

By  Hand  Delivery  or  Courier.  Deliver 
your  comments  (in  duplicate,  if 
possible)  to:  EPA  Docket  Center,  U.S. 
EPA  West,  Mail  Code  6102T,  Room 
B108, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20004,  Attention 
Docket  ID  No.  OAR-2002-0043.  Such 
deliveries  are  only  accepted  during  the 
Docket  Center's  normal  hours  of 
operation  as  identified  in  this 
document. 

By  Facsimile.  Fax  your  comments  to: 
(202)  566-1741,  Attention  Primary 
Magnesium  Refining  NESHAP  Docket, 
Docket  ID  No.  OAR-2002-0043. 

Do  not  submit  information  that  you 
consider  to  be  CBI  through  EPA's 
electronic  public  docket  or  by  e-mail. 
Send  or  deliver  information  identified 
as  CBI  only  to  the  following  address: 
Ms.  Lula  Melton,  c/o  OAQPS  Document 
Control  Officer  (C404-02).  U.S.  EPA, 
Research  Triangle  Park,  NC  27711, 
Attention  Docket  ID  No.  OAR-2002- 
0043.  You  may  claim  information  that 
you  submit  to  EPA  as  CBI  by  marking 
any  part  or  all  of  that  information  as  CBI 
(if  you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Cassie  Posey,  Metals 
Group,  Emission  Standards  Division 
(C439-02).  Research  Triangle  Park,  NC 
27711,  telephone  number  (919)  541- 
0069,  in  advance  of  the  public  hearing. 
Persons  interested  in  attending  the 
public  hearing  must  also  call  Ms.  Cassie 
Posey  to  verify  the  time,  date,  and 
location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties 
the  opportunity  to  present  data,  views, 
or  arguments  concerning  these  proposed 
emission  standards. 

Woridwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  proposal  will 
also  be  available  on  the  WWW  through 
the  Technology  Transfer  Network 
(TTN).  Following  signatiu^,  a  copy  of 
this  action  will  be  posted  on  the  TTN's 
policy  and  guidance  page  for  newly 
proposed  rules  at  http://www.epa.gov/ 
ttn/oarpg.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control.  If 
more  information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 


Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

B.  What  Criteria  Are  Used  in  the 
Development  Of  NESHAP? 

C.  What  Source  Category  Is  Affected  by  the 
Proposed  Rule? 

D.  What  Are  the  Health  Effects  Associated 
With  Emissions  From  Primary 
Magnesium  Refineries? 

II.  Summary  of  the  Proposed  Rule 

A.  What  Are  the  Affected  Sources  and 
Emission  Points? 

B.  What  Are  the  Compliance  Deadlines? 

C.  What  Are  the  Emission  Limitations? 

D.  What  Are  the  Operation  and 
Maintenance  Requirements? 

E.  What  Are  the  Initial  Compliance 
Requirements? 

F.  What  Are  the  Continuous  Compliance 
Requirements? 

G.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

III.  Rationale  for  Selecting  the  Proposed 

Standards 

A.  How  Did  We  Select  the  Affected 
Source? 

B.  How  Did  We  Select  the  Pollutants? 

C.  How  Did  We  Determine  the  Bases  and 
Levels  of  the  Proposed  Standards? 

D.  How  Did  We  Select  the  Initial 
Compfiance  Requirements? 

E.  How  Did  We  Select  the  Continuous 
Compliance  Requirements? 

F.  How  Did  We  Select  the  Notification, 
Recordkeeping,  and  Reporting 

,  Requirements? 

IV.  Summary  of  Environmental.  Energy,  and 

Economic  Impacts 

V.  Solicitation  of  Comments  and  Public 

Participation 

VI.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory- 
Planning  and  Review 

B.  Executive  Order  1.31.32,  Federalism 

C.  Executive  Order  13175.  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045.  Prote<:tion  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act  of  1995 

F.  Regulaton,'  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  et  seq. 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and    - 

Advancement  Act 
I.  Executive  Order  13211>,  Actions 

Concerning  Regulations  that 

Significantly  Affect  Energy  Supply. 

Distribution,  or  Use 

I.  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
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and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories.  The 
category  of  major  soiu-ces  covered  by 
today's  proposed  NESHAP,  Primary 
Magnesium  Refining,  was  listed  on  July 
16,  1992  (57  FR  31576).  Major  soiu-ces 
of  HAP  are  those  that  emit  or  have  the 
potential  to  emit  greater  than  10  tons/yr 
of  any  one  HAP  or  25  tons/yr  of  any 
combination  of  HAP. 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
soiuces.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  the  MACT. 

The  MACT  floor  is  the  minimum  level 
allowed  for  NESHAP  and  is  defined 
under  section  112  (d)(3)  of  the  CAA.  In 
essence,  the  MACT  floor  ensures  tha't 
the  standard  is  set  at  a  level  that  assures 
that  all  major  sources  achieve  the  level 
of  control  at  least  as  stringent  as  that 
already  achieved  by  the  better- 
controlled  and  lower-emitting  soiu-ces 
in  each  source  category  or  subcategory. 
For  new  sources,  the  MACT  floor  cannot 
be  less  stringent  than  the  emissions 
control  that  is  achieved  in  practice  by 
the  best-controlled  similar  source.  The 
MACT  standards  for  existing  sources 
cannot  be  less  stringent  than  the  average 
emission  limitation  achieved  by  the 
best-performing  12  percent  of  existing 
sources  (for  which  we  have  emissions 
information)  in  the  category  or 
subcategory  or  by  the  best-performing 
five  sources  (for  which  we  have  or  could 
reasonably  obtain  emissions 
information)  for  categories  or 
subcategories  with  fewer  than  30 
sources. 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
cost  of  achieving  the  emissions 
reductions,  nonair  quality  health  and 
environmental  impacts,  and  energy 
impacts. 

C.  What  Source  Category  Is  Affected  by 
the  Proposed  Rule? 

Section  112(c)  of  the  CAA  requires  us 
to  list  all  categories  of  major  and  area 
sources  of  HAP  for  which  we  will 
develop  national  emission  standards. 
We  published  the  initial  list  of  source 
categories  on  July  16,  1992  (57  FR 
31576).  "Primary  Magnesium  Refining" 
is  one  of  the  source  categories  on  the 
initial  list.  The  listing  was  based  on  our 
determination  that  primary  magnesium 


refining  facilities  may  reasonably  be 
anticipated  to  emit  a  variety  of  HAP 
listed  in  section  112(b)  in  quantities 
sufficient  to  be  major  soiuces. 

The  source  category  is  comprised  of 
one  plant,  US  Magnesium  Corporation 
located  in  Rowley,  Utah.  The  plant 
produces  magnesium  from  brine  (salt 
water)  taken  from  the  Great  Salt  Lake. 
The  production  process  concentrates  the 
magnesium  salts  in  the  brine,  then 
processes  the  brine  to  remove  impurities 
that  would  affect  metal  quality.  After 
the  brine  solution  is  converted  to  a 
powder  mixture  of  magnesium  chloride 
(MgCli)  and  magnesium  oxide  in  the 
spray  dryers,  the  powder  is  conveyed  to 
the  melt/reactors.  The  melt/reactors 
melt  the  powder  mixture  and  convert 
the  remaining  magnesium  oxide  to    • 
magnesium  chloride  by  injecting 
chlorine  into  the  molten  salt.  The 
purified  molten  salt  is  then  transferred 
to  the  electrolytic  cells  where  the 
molten  magnesium  chloride  salt  is 
separated  into  magnesium  metal  and 
chlorine  by  electrolysis.  The  electrolysis 
process  passes  a  direct  electric  current 
through  the  molten  magnesium 
chloride,  causing  the  dissociation  of  the 
salt  and  results  in  the  generation  of 
chlorine  gas  and  magnesium  metal.  The 
magnesium  metal  is  then  transferred  to 
the  foundry  for  casting  into  ingots  for 
sale.  The  chlorine  produced  is  piped  to 
a  chlorine  plant  where  it  is  liquefied  for 
reuse  or  sale. 

The  HAP  emitted  from  the  primary 
magnesium  refining  process  are 
chlorine,  hydrochloric  acid,  dioxin/ 
furan,  and  trace  amounts  of  HAP  metals. 
Emission  controls  include  various 
combinations  of  wet  scrubbers  (venturi 
and  packed-bed)  for  acid  gas  and 
particulate  matter  (PM)  control. 

Chlorine  is  emitted  from  the  melting 
and  purification  of  reactor  cell  product 
and  is  controlled  by  conversion  to 
hydrochloric  acid  in  the  chlorine 
reduction  burner  and  subsequent 
absorption  of  the  hydrochloric  acid  in 
venturi  and  packed-bed  scrubber.  Using 
these  control  technologies,  upwards  of 
99.9  percent  control  of  chlorine  is 
achieved.  The  electrowinning  of  the 
melted  magnesium  chloride  to 
magnesium  metal  produces  as  a  by- 
product chlorine  gas  which  is  recovered 
at  the  chlorine  plant.  When  the  chlorine 
plant  is  inoperable,  the  chlorine 
produced  at  the  electrolytic  cells  is 
routed  to  a  series  of  packed-bed 
scrubbers  which  use  ferrous  chloride  as 
the  adsorbing  medium. 

Hydrochloric  acid  is  emitted  from  the 
spray  drying  and  storage  of  magnesium 
chloride  powder  and  the  melting  and 
purification  of  reactor  cell  product  prior 
to  the  electrowinning  process. 


Hydrochloric  acid  emissions  are 
controlled  by  venturi  and  packed-bed 
scrubbers. 

Dioxin/furan  are  generated  in  the  melt 
reactor  and  are  subject  to  incidental 
control  by  the  chlorine  reduction  burner 
and  wet  scrubbers  used  to  control 
chlorine,  hydrochloric  acid  (HCl),  and 
PM. 

D.  What  Are  the  Health  Effects 
Associated  With  Emissions  From 
Primary  Magnesium  Refiners? 

Acute  (short-term)  exposure  to  high 
levels  of  chlorine  in  humans  can  result 
in  chest  pain,  vomiting,  toxic 
pneumonitis,  and  pulmonary  edema.  At 
lower  levels,  chlorine  is  a  potent  irritant 
to  the  eyes,  the  upper  respiratory  tract, 
and  lungs.  Chronic  long-term  exposure 
to  chlorine  gas  in  workers  has  resulted 
in  respiratory  effects  including  eye  and 
throat  irritation  and  airflow  obstruction. 
Animal  studies  have  reported  decreased 
body  weight  gain,  eye  and  nose 
irritation,  non-neoplastic  nasal  lesions, 
and  respiratory  epithelial  hyperplasia 
from  chronic  inhalation  exposure  to 
chlorine.  No  information  is  available  on 
the  carcinogenic  effects  of  chlorine  in 
humans  from  inhalation  exposure.  We 
have  not  classified  chlorine  for  potential 
carcinogenicity. 

Hydrochloric  acid  is  corrosive  to  the 
eyes,  skin,  and  mucous  membranes. 
Acute  inhalation  exposure  may  cause 
eye,  nose  and  respiratory  tract  irritation 
and  inflammation  and  pulmonary 
edema  in  humans.  Chronic  occupational 
exposure  to  HCl  has  been  reported  to 
cause  gastritis,  bronchitis,  and 
dermatitis  in  workers.  Prolonged 
exposure  to  low  concentrations  may 
cause  dental  discoloration  and  erosion. 
No  information  is  available  on  the 
reproductive  or  developmental  effects  of 
hydrochloric  acid  to  humans.  In  rats 
exposed  to  hydrochloric  acid  by 
inhalation,  altered  estrus  cycles  have 
been  reported  in  females  and  increased 
fetal  mortality  and  decreased  fetal 
weight  have  been  reported  in  offspring. 
We  have  not  classified  hydrochloric 
acid  for  carcinogenicity. 

There  are  a  variety  of  metal  HAP 
contained  in  the  PM  emitted  from  the 
primary  magnesium  refining  process. 
The  principal  HAP  metals  emitted 
include  trace  quantities  of  phosphorous 
and  manganese.  Health  effects  in 
humans  have  been  associated  with  both 
deficiencies  and  excess  intakes  of 
manganese.  Chronic  exposine  to  low 
levels  of  manganese  in  the  diet  is 
considered  to  be  nutritionally  essential 
in  humans,  with  a  recommended  daily 
allowance  of  2  to  5  milligrams  per  day. 
Chronic  exposure  to  high  levels  of 
manganese  by  inhalation  in  humans 
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results  primarily  in  central  nervous 
system  effects.  Visual  reaction  time, 
hand  steadiness,  and  eye-hand 
coordination  were  affected  in 
chronically-exposed  workers. 
Manganism,  characterized  by  feelings  of 
weakness  and  lethargy,  tremors,  a  mask- 
like face,  and  psychological 
disturbances,  may  result  from  chronic 
exposure  to  higher  levels.  Impotence 
and  loss  of  libido  have  been  noted  in 
male  workers  afflicted  with  manganism 
attributed  to  inhalation  exposures.  We 
have  classified  manganese  in  Group  D, 
not  classifiable  as  to  carcinogenicity'  in 
humans. 

Organic  HAP  such  as  chlorinated 
dibenzodioxins  and  furans  (CDD/F) 
have  been  detected  in  the  melt/reactor 
exhaust.  One  CDD/F  compound,  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (2,3,7,8- 
TCDD),  commonly  called  dioxin)  is 
listed  singly  as  a  HAP.  Other  CDD/F 
compounds,  many  of  which  cause 
adverse  health  effects  in  the  same  way 
as  dioxin,  are  HAP  under  the  definition 
of  polycyclic  organic  matter.  Exposiu-e 
to  CDD/F  mixtures  causes  chloracne,  a 
severe  acne-like  condition  and  has  been 
shown  to  be  extremely  toxic  in  animal 
studies.  Dioxin  is  known  to  be  a 
developmental  toxicant  in  animals 
causing  skeletal  deformities,  kidney 
defects,  and  weakened  immune 
responses  in  the  offspring  of  animals 
exposed  during  pregnancy.  Human 
studies  have  shown  an  association 
between  dioxin  and  soft-tissue 
sarcomas,  lymphomas,  and  stomach 


carcinomas.  We  have  classified  dioxin 
as  a  probable  human  carcinogen  (Group 
B2). 

In  addition  to  HAP,  the  proposed  rule 
would  also  reduce  particulate  matter 
emissions  which  are  controlled  under 
national  ambient  air  quality  standards. 
Brief  exposure  to  particulate  matter  has 
caused  aggravation  of  existing 
respiratory  and  cardiovascular  disease 
and  increased  risk  of  premature  death. 

We  recognize  that  tne  degree  of 
adverise  effects  to  health  experienced  by 
exposed  individuals  can  range  from 
mild  to  severe.  The  extent  and  degree  to 
which  the  health  effects  may  be 
experienced  depends  on: 

•  Pollutant-specific  characteristics 
(e.g.,  toxicity,  half-life  in  the 
environment,  bioaccumulation,  and 
persistence); 

•  The  ambient  concentrations 
observed  in  the  area  (e.g.,  as  influenced 
by  emission  rates,  meteorological 
conditions,  and  terrain); 

•  The  frequency  and  duration  of 
exposures;  and  • 

•  Characteristics  of  exposed 
individuals  (e.g.,  genetics,  age, 
preexisting  health  conditions,  and 
lifestyle),  which  vary  significantly  with 
the  population. 

II.  Summary  of  Proposed  Rule 

A.  What  Are  the  Affected  Sources  and 
Emission  Points? 

The  affected  source  is  each  new  or 
existing  primary  magnesium  refinery.  A 
new  affected  source  is  one  constructed 


or  reconstructed  after  January  22,  2003. 
An  existing  affected  source  is  one 
constructed  or  reconstructed  on  or 
before  January  22,  2003.  The  proposed 
rule  covers  emissions  from  spray  dryers, 
the  melt  reactor  system,  the  launder  off 
gas  system,  and  magnesium  chloride 
storage  bins. 

B.  What  Are  the  Compliance  Deadlines? 

The  owner  or  operator  of  an  existing 
affected  source  would  have  to  comply 
bv  [DATE  12  MONTHS  AFTER  THE 
FINAL  RULE  IS  PUBLISHED  IN  THE 
Federal  Register].  New  or  reconstructed 
sources  that  startup  on  or  before  [DATE 
THE  FINAL  RULE  IS  PUBLISHED  IN 
THE  Federal  Register]  must  comply  by 
[DATE  THE  FINAL  RULE  IS 
PUBLISHED  IN  THE  Federal  Register]. 
New  or  reconstructed  sources  that 
st^up  after  [DATE  THE  FINAL  RULE 
IS  PUBLISHED  INJHE  Federal 
Register]  must  comply  upon  initial 
startup. 

C.  What  Are  the  Emission  Umitations? 

The  proposed  rule  includes  mass  rate 
emission  limits  in  pounds  per  hour  (lbs/ 
hr)  for  chlorine,  hydrochloric  acid,  PM, 
and  PMio.  The  emission  limits  are 
shown  in  Table  1  of  this  preamble. 


Table  1  .—Proposed  Mass  Rate  Emission  Limits 


Emission  point 


Chlorine 
(Ibs^ir) 


HCL 

(Ibs/hr) 


PM 
(Ibs/hr) 


PM-10 
(Ibs/hr) 


Spray  Dryers 

Magnesium  Chloride  Storage  Bins 

Melt/Reactor  System  

Launder  Off-Gas  System  


100 
26.0 


200 
47.5 
7.2 
46.0 


100 


37.5 


2.7 
13.1 


The  proposed  rule  also  includes 
iission  limits  for  dioxin/furan 
expressed  in  nanograms  of  toxicity 
equivalents  per  dry  standard  cubic 
meter  (ng  TEQ/dscm)  corrected  to  7 
percent  oxygen.  Dioxins/furans  include 
a  group  of  1 7  chemicals  or  congeners 
that  share  certain  similar  chemical 
structures  and  biological  characteristics. 
The  2,  3,  7,  8-tetrachlorodibenzo-p- 
dioxin  congener  is  the  most  well 
studied  and  the  most  toxic  of  these 
compounds.  Scientists  believe  that 
dioxins  cause  effects  in  similar  ways. 
Because  of  this  and  because  exposure  is 
typically  to  variable  mixtures  of  dioxin- 
like  compoiuids,  we  use  toxicity 
equivalency  factors  (TEF)  that  compare 


the  potential  toxicity  of  each  of  the 
individual  dioxin-like  compounds  to 
the  relative  toxicity  of  2,  3,  7,  8- 
tetrachlorodibenzo-p-dioxin.  With  such 
factors,  the  toxicity  for  a  mixture  can  be 
expressed  in  terms  of  its  Toxicity 
Equivalents  {TEQl,  which  is  the  amount 
of  TCDD  it  would  take  to  equal  the 
combined  toxic  effect  of  all  the  dioxin- 
like  compoimds  found  in  the  mixture. 
To  calculate  the  TEQ,  the  concentration 
of  each  dioxin-like  compound  is 
multiplied  by  its  respective  TEF. 

D.  What  Are  the  Operation  and 
Maintenance  Requirements? 

All  plants:  subject  to  the  proposed  rule 
would  be  required  to  prepare  and 


implement  a  written  startup,  shutdown, 
and  malfunction  plan  according  to  the 
requirements  in  §  63.6(e)  of  the 
NESHAP  General  Provisions.  All  plants 
must  establish  and  meet  operating  limits 
for  pressure  drop  and  scrubber  water 
flow  rate.  A  written  operation  and 
maintenance  plan  is  also  required  for 
control  devices  subject  to  an  operating 
limit.  The  plan  must  describe 
procedures  for  monthly  inspections  and 
preventative  maintenance  requirements 
for  control  devices. 

E.  What  Are  the  Initial  Compliance 
Requirements? 

The  proposed  rule  requires  a 
performance  test  for  each  control  device 
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to  demonstrate  initial  compliance  with 
the  applicable  emission  limits  of 
chlorine,  hydrochloric  acid,  PM,  PMio. 
and  dioxin/hiran.  The  EPA  Method  26 
or  26A  in  40  CFR  part  60,  appendix  A 
is  the  reference  method  for  chlorine  and 
hydrochloric  acid.  The  reference 
method  for  PM  is  EPA  Method  5  or  5D 
in  40  GFR  part  60,  appendix  A.  The 
reference  method  for  PMio  is  EPA 
Method  201  in  40  CFR  part  60, 
appendix  A.  The  EPA  Method  23  of  40 
CFR  part  60,  appendix  A  is  the  reference 
method  for  dioxin/furan.  The  proposed 
rule  would  also  require  ovyners/ 
operators  to  establish  operating  limits 
for  scrubber  pressure  drop  and  scrubber 
water  flow  rate  concurrent  with  the 
performance  of  the  initial  compliance 
tests. 

F.  What  Are  the  Continuous  Compliance 
Requirements? 

The  proposed  rule  would  require 
primary  magnesium  refineries  to 
conduct  performance  tests  at  least  twice 
during  each  title  V  operating  permit 
term  (at  midterm  and  renewal)  to 
demonstrate  continuous  compliance 
with  the  emission  limits.  Plants  would 
also  be  required  to  monitor  operating 
parameters  for  control  devices  subject  to 
operating  limits  and  carry  out  the 
procedures  in  their  operation  and 
maintenance  plan. 

For  wet  scrubbers,  plants  would  be 
required  to  use  continuous  parameter 
monitoring  systems  (CPMS)  to  measure 
and  record  the  hourly  average  pressure 
drop  and  scrubber  water  flow  rate.  To 
demonstrate  continuous  compliance, 
plants  would  keep  records  documenting 
conformance  with  the  monitoring 
requirements  and  the  installation, 
operation,  and  maintenance 
requirements  for  CPMS. 

G.  What  Are  the  Notification. 
Recordkeeping,  and  Reporting 
Requirements? 

We  selected  the  proposed  notification, 
recordkeeping,  and  reporting 
requirements  to  be  consistent  with  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A).  One-time 
notifications  are  required  by  EPA  to 
know  what  facilities  are  subject  to  the 
standards,  if  a  facility  has  complied 
with  the  proposed  rule  requirements, 
and  when  certain  events  such  as 
performance  tests  and  performance 
evaluations  are  scheduled.  Semiannual 
compliance  reports  containing 
information  on  any  deviation  from  the 
proposed  rule  requirements  are  also 
required.  These  reports  would  include 
information  on  any  deviation  that 
occurred  during  the  reporting  period;  if 
no  deviation  occurred,  only  summary 


information  would  be  required. 
Consistent  with  the  NESHAP  General 
Provisions  (40  CFR  part  63,  subpart  A), 
we  also  require  an  immediate  report  of 
any  startup,  shutdown,  or  malfunction 
where  the  actions  taken  in  response 
were  not  consistent  with  the  startup, 
shutdown,  and  malfunction  plan.  This 
information  is  needed  to  determine  if 
changes  need  to  be  made  to  the  plan. 
Records  would  be  required  of 
information  needed  to  document 
compliance  with  the  rule  requirements. 
These  notifications,  reports,  and  records 
are  the  minimiun  needed  to  ensure 
initial  and  continuous  compliance. 

in.  Rationale  for  Selecting  the  Proposed 
Standards 

A.  How  Did  We  Select  the  Affected 
Source? 

Affected  source  means  the  collection 
of  equipment,  activities,  or  both  within 
a  single  contiguous  area  and  under 
common  control  that  is  included  in  a 
CAA  section  112(c)  source  category  or 
subcategory  for  which  a  CAA  section 
112(d)  standard  or  other  relevant 
standard  is  established  pursuant  to  CAA 
section  112.  The  affected  source  may  be 
the  same  collection  of  equipment  and 
processes  as  the  source  category  or  it 
may  be  a  subset  of  the  source  category. 
For  each  rule,  we  decide  which 
individual  pieces  of  equipment  and 
processes  warrant  separate  standards  in 
the  context  of  the  CAA  section  112 
requirements  and  the  industry  operating 
practices. 

We  considered  three  different 
approaches  for  designating  the  affected 
source:  the  entire  primary  magnesium 
refinery,  groups  of  emission  points,  and 
individual  emission  points.  In  selecting 
the  affected  sources  for  the  proposed 
rule,  we  identified  the  HAP-emitting 
operations,  the  HAP  emitted,  and  the 
quantity  of  HAP  emissions  from  the 
individual  or  groups  of  emission  points. 
We  concluded  that  designating  the 
entire  primary  magnesium  refinery  as 
the  affected  source  is  the  most 
appropriate  approach.  This  conclusion 
is  consistent  with  the  requirements  for 
defining  affected  source  provided  in 
§  63.2  of  the  General  Provisions.  The 
major  emission  points  include  each 
spray  dryer,  magnesium  chloride  storage 
bin,  melt/reactor,  and  launder  off-gas 
system.  Therefore,  the  proposed  rule 
includes  requirements  for  the  control  of 
emissions  from  each  spray  dryer, 
magnesium  chloride  storage  bin,  melt/ 
reactor,  and  launder  off-gas  system. 

B.  How  Did  We  Select  the  Pollutants? 

The  proposed  standards  would 
establish  emission  limits  for  chlorine. 


hydrochloric  acid,  PM,  PMio,  and 
dioxin/furan.  Particulate  matter  was 
selected  as  a  surrogate  for  HAP  metal 
emissions  which  account  for  less  than 
one-tenth  of  one  percent  of  total  PM 
emissions.  The  principal  HAP  metals 
emitted  include  trace  quantities  of 
phosphorous,  manganese,  and 
chromium,  with  lesser  quantities  of 
arsenic,  antimony,  and  mercury.  With 
the  exception  of  elemental  mercury, 
metal  HAP  emissions,  when  released, 
are  a  constituent  of  total  PM.  As  a  result,^ 
control  technologies  applied  for  PM 
control  will  coincidentally  achieve 
comparable  levels  of  control  of  these 
pollutants.  Standards  requiring  good 
control  of  PM  emissions  will  also 
achieve  good  control  of  metal  HAP 
emissions.  Establishing  separate 
standards  for  these  individual  HAP 
would  result  in  no  additional  reductions 
beyond  that  achieved  using  PM  as  a 
surrogate  pollutant. 

Given  that  the  US  Magnesium  refinery 
generates  about  three  pounds  of 
chlorine  to  each  pound  of  magnesium 
produced,  chlorine  and  hydrochloric 
acid  are  by  far  the  most  significant  HAP 
pollutants  potentially  emitted  from 
primary  magnesium  refining.  As  such, 
both  chlorine  and  hydrochloric  acid 
were  selected  for  the  proposed  rule. 

Lastly,  the  proposed  rule  would 
establish  a  separate  emission  limit  for 
dioxin/furan  discharged  from  the  melt/ 
reactor  stack  because  of  the  high  toxicity 
associated  with  very  low  exposures  to 
these  compounds  and  their  persistence 
and  bioaccumulative  effects  in  the 
environment. 

C.  How  Did  We  Determine  the  Bases  and 
Levels  of  the  Proposed  Standards? 

Since  there  is  only  one  primary 
magnesium  refinery  in  the  source 
category,  the  MACT  floor  for  both 
existing  and  new  sources  is  established 
by  the  performance  of  each  emissions 
control  system  operating  at  that  source. 
We  do  not  anticipate  the  construction  of 
any  new  sources  in  this  source  category. 
The  State  of  Utah,  Department  of 
Environmental  Quality  (UDEQ)  issued  a 
title  V  operating  permit  dated  October 
11,  2001  for  US  Magnesium 
Corporation.  The  permit  contains 
emission  limitations  for  chlorine, 
hydrochloric  acid,  PM,  and  PMio 
established  by  the  UDEQ.  The  permit 
does  not  contain  limits  for  dioxin/furan. 

We  conducted  our  own  independent 
assessment  of  the  emissions  test  data 
and  concluded  that  the  emission 
limitations  established  in  the  source's 
title  V  operating  permit  are  appropriate 
and  achievable.  Although  the  limited 
test  results  indicate  the  permit  limits  are 
achievable,  the  data  also  show  that  the 
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plant  is  not  significantly  overachieving 
the  limits.  Therefore,  we  believe  that  the 
permit  limits  reasonably  approximate 
actual  emissions  and  performance  and 
present  an  accurate  picture  of  the  level 
of  control  achieved  by  the  best 
performing  soiut:e. 

An  underlying  presumption  when 
setting  MACT  standards  is  that  all 
emission  limitations  must  be  complied 
with  at  all  times.  Consequently,  when 
establishing  MACT  floors  and 
ultimately  a  MACT  standard,  we  must 
consider  the  long-term  variability  in 
performance  expected  to  occur  under 
reasonable  worst-case  conditions.  We 
must  assiu^  that  an  ensuing  standard 
reflects  the  level  of  emission  control 
determined  to  be  MACT.  We  must  also 
assure  that  the  standard  is  achievable 
under  normal  and  recurring  worst-case 
circxunstances. 

As  part  of  our  development  of  the 
proposed  MACT  standard,  we  assessed 
the  viability  of  requiring  additional  or 
different  control  equipment  to  obtain 
beyond-the-floor  emissions  reductions. 
Each  control  system  on  the  four 
emission  points  (i.e.,  spray  dryer  stack, 
magnesium  chloride  storage  bin  stack, 
melt/reactor  system  stack,  and  launder 
off-gas  system  stack)  was  evaluated  to 
see  if  it  was  the  best  control  equipment 
to  achieve  the  maximum  amount  of 
reduction  of  chlorine,  hydrochloric 
acid,  PM,  PMio,  and  dioxin/furan.  For 
all  four  emission  points,  US  Magnesium 
uses  wet  scrubbers  (packed-bed  and 
ventiui  scrubbers)  to  achieve  the 
emission  limits.  We  concluded  that  wet 
scrubbing  systems  are  the  most 
appropriate  and  practical  control 
systems  for  chlorine,  hydrochloric  acid, 
PM,  PMio,  and  dioxin/furan  and  that 
there  is  no  other  control  equipment  or 
methods  of  control  that  would  be  more 
effective  for  reducing  their  emissions 
taking  into  consideration  cost  and 
feasibility.  Therefore,  we  determined 
that  the  emission  limitations  at  the 
MACT  floors  also  represent  MACT. 

We  also  propose  that  the  source 
prepare  and  operate  according  to  a 
fugitive  dust  emission  control  plan  that 
describes  in  detail  the  measures  that 
will  be  put  in  place  to  control  fugitive 
dust  emissions  from  all  unpaved  roads 
and  other  impaved  operational  areas. 
The  existing  fugitive  dust  emission 
control  plan  that  has  been  approved  as 
part  of  the  source's  title  V  permit  would 
be  acceptable. 

Spray  Dryers 

There  are  three  spray  dryers  in  the 
source  category.  The  exhaust  gas  from 
each  is  controlled  by  two  venturi 
scrubbers  followed  by  .a  packed-bed 
scrubber.  All  three  dryers  are  subject  to 


Utah's  PM  emission  limit  of  100  Ibs/hr. 
Each  test  was  conducted  according  to 
EPA  Method  5,  and,  as  far  as  we  know, 
under  normal  and  representative 
operating  conditions. 

We  have  seven  PM  emission  tests  for 
the  three  dryers.  Dryers  01  and  03  were 
tested  in  May  1997;  dryers  01  and  02 
were  tested  in  December  1997;  and  all 
three  dryers  were  tested  in  June  2002. 
The  May  1997  test  includes  seven  runs, 
and  the  other  two  tests  include  three 
nms  each.  The  test  results  of  all  seven 
tests  range  from  25  to  53  Ibs/hr.  The 
average  and  median  values  are  37  lbs/ 
hr  and  36  Ibs/hr,  respectively. 

We  evaluated  the  existing  State  PM 
emission  limit  as  an  option  for 
establishing  the  MACT  floor.  The  test 
results  recorded  range  from  about  one- 
foiuth  to  one-half  of  the  standard  and 
average  a  little  more  than  one-third  of 
the  standard.  Considering  that  a 
reasonable  margin  of  safety  is  necessary 
to  assiue  continuous  compliance,  the 
existing  State  limit  of  100  Ibs/hr  appears 
to  be  a  reasonable  proxy  of  actual 
performance,  and  as  such,  is  appropriate 
for  establishing  the  MACT  floor.  We 
have,  therefore,  determined  the  MACT 
floor  for  spray  dryers  to  be  the  level  of 
control  indicated  by  the  existing  State 
limit  of  100  Ibs/hr  of  PM. 

All  three  dryers  are  subject  to  Utah's 
hydrochloric  acid  emission  limit  of  200 
Ibs/hr.  We  have  seven  hydrochloric  acid 
emission  tests  conducted  according  to 
EPA  Method  26A  for  the  three  dryers. 
Dryers  01  and  03  were  tested  in  May 
1997;  dryers  01  and  02  were  tested  in 
December  1997;  and  all  three  dryers 
were  tested  in  Jime  2002.  The  May  1997 
test  included  seven  runs,  and  the  other 
two  tests  included  three  runs  each. 
Again,  as  far  as  we  can  determine,  each 
test  was  performed  under  normal  and 
representative  conditions.  The  test 
results  of  all  seven  tests  range  from  51 
to  82  Ibs/hr  and  average  68  Ibs/hr.  The 
median  value  is  also  68  Ibs/hr. 

We  evaluated  the  existing  State 
hydrochloric  acid  emission  limit  as  an 
option  for  establishing  the  MACT  floor. 
The  test  results  recorded  range  from 
about  one-fourth  to  almost  one-half  of 
the  standard  and  average  about  one- 
third  of  the  standard.  Considering  that 
a  reasonable  margin  of  safety  is 
necessary  to  assiue  continuous 
compliance,  the  existing  State  limit  of 
200  Ibs/hr  appears  to  be  a  reasonable 
proxy  of  actual  performance,  and  as 
such,  is  appropriate  for  establishing  the 
MACT  floor.  We  have,  therefore, 
determined  the  MACT  floor  for  spray 
dryers  to  be  the  level  of  control 
indicated  by  the  existing  State  limit  of 
200  Ibs/hr  of  hydrochloric  acid. 


We  next  examined  possibilities  for 
beyond-the-floor  options.  We  concluded 
that  the  current  multi-stage  wet 
scrubbing  system  is  the  best  available 
control  technology  for  the  removal  of 
hydrochloric  acid  and  particulate  matter 
contained  in  the  spray  dryer  discharge. 
Therefore,  we  have  selected  the  mass 
rate  emission  limits  established  in  the 
soiuce's  title  V  operating  permit  as 
MACT  for  both  new  and  existing  spray 
dryers. 

Magnesium  Chloride  Storage  Bins 

Magnesium  chloride  powder  from  the 
spray  dryers  is  pneumatically  conveyed 
to  storage  bins.  The  exhaust  air  from  the 
conveyor  contains  particle  matter  and 
low  levels  of  hydrochloric  acid.  The 
exhaust  gases  are  directed  to  vertical 
packed-bed  scrubbers  where 
hydrochloric  acid  and  particulate  matter 
are  removed. 

The  source's  title  V  operating  permit 
limits  hydrochloric  acid  to  47.5  Ibs/hr 
and  PMio  to  2.7  Ibs/hr.  Packed  bed 
scrubbers  are  used  to  achieve  these 
emission  limits.  We  do  not  have  any 
emissions  test  data  for  this  emission 
point.  As  such,  we  decided  to  adopt  the 
soxuce's  title  V  operating  permit  limits 
for  PMio  and  hydrochloric  acid. 
Emissions  testing  was  recently 
conducted  on  the  magnesium  chloride 
storage  bins,  and  we  expect  test  results 
within  a  few  weeks  of  publishing  the 
proposed  rule.  This  data  will  be  addeid 
to  the  public  docket  as  soon  as  we 
receive  it,  and  we  will  consider  the  data 
and  public  comments  prior  to 
publication  of  the  final  rule. 

We  evaluated  this  wet  scrubbing 
system  for  any  potential  beyond-the- 
floor  control  technology  and  concluded 
that  the  packed-bed  scrubber  system  is 
the  best  available  control  technology  for 
the  removal  of  hydrochloric  acid  and 
particulate  matter.  Thus,  we  adopted  the 
emission  limits  established  in  the   > 
soiure's  title  V  operating  permit  as 
MACT. 

Melt/Reactor 

The  melt/reactor  system  melts  and 
chlorinates  dehydrated  brine  powder  to 
produce  high  pm-ity  molten  magnesium 
chloride  feed  for  electrolysis.  The  mel\J 
reactor  off-gases  are  cooled  in  a  quench 
tower  and  Uien  enter  a  venturi  scrubber 
where  PM  is  removed.  The  off-gases  are 
then  directed  to  the  chlorine  reduction 
burner  where  they  are  combined  with 
tail  gases  from  the  chlorine  plant  and 
biuned  with  natural  gas  to  form 
hydrochloric  acid. 

The  gases  exit  the  chlorine  reduction 
burner  and  enter  a  scrubber  train  where 
hydrochloric  acid  is  recovered.  The 
train  consists  of  three  packed  bed 
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scrubbers  in  series  followed  by  a  venturi 
scrubber. 

We  have  two  PMio  emission  tests  for 
the  melt/reactor  which  were  conducted 
in  May  1995  and  May  2000.  Both  tests 
were  conducted  in  accordance  with  EPA 
Method  201 ,  and  as  far  as  we  c£m 
determine,  each  test  was  performed 
under  normal  and  representative 
operating  conditions.  The  test  results 
range  from  2.1  to  5.7  Ibs/hr  and  average 
3.9  Ibs/hr. 

We  evaluated  the  existing  State  limit 
as  an  option  for  establishing  the  MACT 
floor.  The  test  results  average  about  one- 
third  of  the  standard.  Considering  that 
a  reasonable  margin  of  safety  is 
necessary  to  assiue  continuous 
compliance,  the  existing  State  limit  of 
13.1  Ibs/hr  appears  to  be  a  reasonable 
proxy  of  actual  performance,  and  as 
such,  is  appropriate  for  establishing  the 
MACT  floor.  We  have,  therefore, 
determined  the  MACT  floor  for  the 
melt/reactor  to  be  the  level  of  control 
indicated  by  the  existing  State  limit  of 

13.1  Ibs/hr  of  PMio. 

We  have  two  hydrochloric  acid 
emission  tests  for  the  melt/reactor.  The 
tests  were  conducted  in  May  1995  and 
May  2000  in  accordance  with  Method 
26A.  We  believe  that  each  test  was 
performed  under  normal  and 
representative  operating  conditions.  The 
May  1995  test  results  average  3.2  Ibs/hr, 
and  the  May  2000  test  results  average 
2.8  Ibs/hr.  We  evaluated  the  existing 
State  limit  as  an  option  for  establishing 
the  MACT  floor.  A  comparison  of  the 
State  limit  of  7.2  Ibs/hr  to  the  actual 
hydrochloric  acid  emissions  data 
indicates  that  the  State  limit  is  a 
reasonable  proxy  of  actual  performance, 
and  as  such,  is  appropriate  for 
establishing  the  MACT  floor. 
Consequently,  we  determined  the 
MACT  floor  for  the  melt/reactor  to  be 
the  level  of  control  indicated  by  the 
existing  State  limit  of  7.2  Ibs/hr  of 
hydrochloric  acid. 

We  have  two  chlorine  emission  tests 
for  the  melt/reactor.  The  test  were 
conducted  in  May  1995  and  May  2000 
in  accordance  with  EPA  Method  26.  The 
May  1995  test  results  average  21  Ibs/hr, 
and  the  May  2000  test  results  average  50 
Ibs/hr.  Again,  we  believe  that  each  test 
was  performed  under  normal  and 
representative  operating  conditions.  We 
evaluated  the  existing  State  limit  as  an 
option  for  establishing  the  MACT  floor. 
A  comparison  of  the  State  limit  of  100 
Ibs/hr  to  the  actual  chlorine  emissions 
data  indicates  that  the  State  limit  is  a 
reasonable  proxy  of  actual  performance, 
and  as  such,  is  appropriate  for 
establishing  the  MACT  floor.  Therefore, 
we  determined  the  MACT  floor  for  the 
melt/reactor  to  be  the  level  of  control 


indicated  by  the  existing  State  limit  of 
100  Ibs/hr  of  chlorine. 

We  have  source  test  data  on  dioxin/ 
furan  emissions  from  the  melt/reactor 
stack  which  indicates  total  dioxin/furan 
emissions  on  the  order  of  80  grams  per 
year  (g/year)  and  emissions  expressed  in 
terms  of  TEQ  of  less  than  3  g/year.  The 
current  title  V  operating  permit  includes 
no  limitations  on  the  emissions  of 
dioxin/furan  or  any  surrogate  pollutant. 

As  previously  stated,  emission 
controls  applied  to  the  melt/reactor 
discharge  include  three  packed  bed 
scrubbers  in  series  followed  by  a  venturi 
scrubber  for  the  control  of  hydrochloric 
acid  and  PM.  Although  not  installed 
specifically  for  dioxin/furan  control,  we 
believe  that  some  incidental  control  of 
dioxin/furan  is  in  fact  achieved  by  these 
scrubbers  cuid  that  the  floor  level  of 
control  is  represented  by  the  available 
information  on  actual  emissions. 
Specifically,  we  have  data  on  two  tests 
conducted  in  March  of  1998  and  May  of 
2000.  Each  test  is  comprised  of  three 
test  runs  conducted  in  accordance  with 
EPA  Method  23.'  The  1998  TEQ  test 
results  range  from  12.0  to  25.2  ng/dscm 
corrected  to  7  percent  oxygen  and 
average  19  ng/dscm  corrected  to  7 
percent  oxygen.  The  2000  TEQ  results 
range  from  10.4  to  35.9  ng/dscm 
corrected  to  7  percent  oxygen  and 
average  24  ng/dscm  corrected  to  7 
percent  oxygen.  The  precision 
evidenced  in  the  two  tests,  suggests  that 
the  variability  due  to  process  variations 
and  control  device  performance  is 
narrow,  with  the  average  results  of  both 
tests  within  ±20  percent.  We  chose  the 
highest  of  the  individual  runs,  i.e.,  36  ng 
TEQ/dscm  corrected  to  7  percent 
oxygen  as  a  representative  value  of  the 
performance  level  that  can  be  achieved. 
Thus,  we  have  chosen  36  ng  TEQ/dscm 
as  the  MACT  floor.  The  source  plans  to 
conduct  additional  emissions  testing  in 
the  near-term.  We  expect  the  testing  to 
occur  between  proposal  and 
promulgation.  In  determining  the  final 
standard  for  dioxin/furan,  we  will 
consider  the  results  of  the  new  test  in 
addition  to  public  comments  that  we 
receive. 

We  evaluated  this  multi-stage 
scrubbing  system  for  any  potential 
improvement  to  go  beyond-the-floor.  We 
concluded  that  the  current  scrubbing 
system  is  the  best  control  option  for 
removal  of  chlorine,  hydrochloric  acid, 
and  PMk).  For  dioxin/furan,  we 
examined  a  beyond-the-floor  alternative, 
and  determined  that  the  next  increment 
of  control  beyond-the-floor  is  the 


'  Method  23 — Determination  of  Polychlorinaled 
Dibenzo-P-Dioxins  and  Polychlorinated 
Dibenzofurans  from  Stationary  Sources. 


installation  of  a  baghouse  equipped 
with  a  catalytic  filter  that  destroys 
gaseous  dioxins  and  furans.  We  estimate 
the  additional  capital  cost  of  adding 
baghouses  to  be  $650,000  and  the  total 
annualized  cost  to  be  $390,000  per  year. 
We  estimate  the  emissions  reductions  to 
be  2.4  grams  per  year  resulting  in  a  cost 
per  gram  of  toted  dioxin/furan  reduction 
of  $163,865.  We  believe  that  the  high 
cost,  coupled  with  the  small  reduction 
in  dioxin/furan  emissions,  does  not 
justify  the  beyond-the-floor  alternative 
at  this  time.  Consequently,  we  chose  the 
floor  level  of  control  of  36  ng  TEQ/dscm 
as  MACT. 

Launder  Off-Gas  System 

The  launder  off-gas  system  (LOG) 
collects  fugitive  emissions  from  the  melt 
reactor  area  [i.e.  hoods  and  launders). 
The  collected  fugitive  gases  enter  a 
horizontally  aligned  packed  scrubber 
where  chlorine,  hydrochloric  acid,  and 
particulate  matter  are  removed  by 
scrubbing  with  water.  The  LOG 
scrubbed  gases  are  exhausted  to  the 
atmosphere,  and  the  scrubber  water  is 
returned  to  the  waste  water  collection 
system. 

We  have  three  PM  emission  tests  for 
the  launder  off-gas  system.  The  launder 
off-gas  system  was  tested  in  August 
1993,  July  1998,  and  January  1999  using 
EPA  Method  5,  and  as  far  as  we  know, 
under  normal  and  representative 
operating  conditions.  The  test  results  of 
the  three  tests  range  from  2.6  to  19.1  lbs/ 
hr  and  average  7.0  Ibs/hr. 

We  evaluated  the  existing  State  PM 
emission  limit  as  an  option  for 
establishing  the  MACT  floor.  We 
compared  the  State  limit  of  37.5  Ibs/hr 
to  the  actual  PM  emissions  data. 
Considering  that  a  reasonable  margin  of 
safety  is  necessary  to  assure  continuous 
compliance,  the  existing  State  limit  of 
37.5  Ibs/hr  appears  to  be  a  reasonable 
proxy  of  actual  performance,  and  as 
such,  is  appropriate  for  establishing  the 
MACT  floor.  Therefore,  we  determined 
the  MACT  floor  for  the  launder  off-gas 
system  to  be  the  level  of  control 
indicated  by  the  existing  State  limit  of 
37.5  Ibs/hr  of  PM. 

We  have  three  hydrochloric  acid 
emission  tests  for  the  launder  off-gas 
system.  The  launder  off-gas  system  was 
tested  in  August  1993,  July  1998,  and 
January  1999  using  EPA  Method  26A. 
We  believe  that  the  tests  were 
performed  under  normal  and 
representative  operating  conditions.  The 
test  results  of  the  three  tests  range  from 
6.84  to  32.6  Ibs/hr  and  average  15.6  lbs/ 
hr. 

We  evaluated  the  existing  State 
hydrochloric  acid  emission  limit  as  an 
option  for  establishing  the  MACT  floor. 
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Considering  that  a  reasonable  margin  of 
safety  is  necessary  to  assure  continuous 
compliance,  the  existing  State  limit  of 
46.0  Ibs/hr  appears  to  be  a  reasonable 
proxy  of  actual  performance,  and  as 
such,  is  appropriate  for  establishing  the 
MACT  floor. 

Consequently,  we  determined  the 
MACT  floor  for  the  launder  off-gas 
system  to  be  the  level  of  control 
indicated  by  the  existing  State  limit  of 
46.0  Ibs/hr  of  hydrochloric  acid. 

We  have  three  chlorine  emission  tests 
for  the  launder  off-gas  system.  The 
launder  off-gas  system  was  tested  in 
August  1993  and  January  1999  using 
EPA  Method  26.  We  believe  the  tests 
were  performed  under  normal  and 
representative  operating  conditions.  The 
test  results  of  the  three  tests  range  from 
16.6  to  25.9  Ibs/hr  and  average  19.9  lbs/ 
hr. 

We  evaluated  the  existing  State 
chlorine  emission  limit  as  an  option  for 
establishing  the  MACT  floor. 
Considering  that  a  reasonable  margin  of 
safety  is  necessary  to  assure  continuous 
compliance,  the  existing  State  limit  of 
26.0  Ibs/hr  appears  to  be  a  reasonable 
proxy  of  actual  performance,  and  as 
such,  is  appropriate  for  establishing  the 
MACT  floor.  Consequently,  we 
determined  the  MACT  floor  for  the 
laimder  off-gas  system  to  be  the  level  of 
control  indicated  by  the  existing  State 
limit  of  26.0  Ibs/hr  otchlorine. 

We  evaluated  pot^tial  beyond-the- 
floor  options  and  concluded  that  the 
existing  scrubber  is  the  best  available 
control  technology  for  the  removal  of 
chlorine,  hydrochloric  acid,  and  PM 
contained  in  the  launder  off-gas  system 
discharge.  Therefore,  we  selected  the 
emission  limits  established  in  the 
source's  title  V  operating  permit  as 
MACT. 

D.  How  Did  We  Select  the  Initial 
Compliance  Requirements? 

The  proposed  rule  requires  a 
performance  test  for  each  control  device 
to  demonstrate  initial  compliance  with 
the  applicable  PM,  PMio,  chlorine  and 
hydrochloric  acid  limits  using  the 
specified  testing  methods  in  40  CFR  part 
60,  appendix  A.  We  have  also  specified 
procedures  to  ensure  that  control 
equipment  is  operating  properly  for 
initial  compliance.  Venturi  scrubbers 
and  packed-bed  scrubbers  must  be 
monitored  for  scrubber  water  flow  rate 
and  pressure  drop.  If  a  facility  uses 
controls  other  than  wet  scrubbers  or 
packed-bed  scrubbers  to  control 
emissions  from  an  affected  source,  the 
owner  or  operator  would  be  required  to 
send  us  a  monitoring  plan  containing 
information  on  the  type  of  device, 
performance  test  results,  appropriate 


operating  parameters  to  be  monitored, 
operating  limits,  and  operation  and 
maintenance. 

E.  How  Did  We  Select  the  Continuous 
Compliance  Requirements? 

For  continuous  compliance,  we  chose 
periodic  performance  testing  for  PM, 
PM|(),  chlorine,  hydrochloric  acid,  and 
dioxin/furan  which  is  consistent  with 
current  permit  requirements.  In  general, 
performance  tests  are  repeated  every  2.5 
to  5  years,  depending  on  the  magnitude 
of  the  source.  Consequently,  we  decided 
that  performance  tests  should  be 
repeated  no  less  frequently  than  twice 
per  permit  term  of  a  source's  title  V 
operating  permit  (at  raid-term  and 
renewal). 

We  also  specified  procedures  to, 
ensure  that  control  equipment  is 
operated  properly  on  a  continuous 
basis.  Ventiu-i  scrubbers  and  packed-bed 
scrubbers  must  be  monitored  for 
pressure  drop  and  scrubber  water  flow 
rate.  If  a  facility  uses  controls  other  than 
wet  scrubbers  to  control  emissions  from 
an  affected  source,  the  owner  or 
operator  would  be  required  to  send  us 
a  monitoring  plan  containing 
information  on  the  type  of  device, 
performance  test  results,  appropriate 
operating  parameters  to  be  monitored, 
operating  limits,  and  operation  and 
maintenance. 

F.  How  Did  We  Select  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

We  selected  the  notification, 
recordkeeping,  and  reporting 
requirements  to  be  consistent  with  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A).  One-time 
notifications  are  required  by  EPA  to 
know  what  facilities  are  subject  to  the 
standard,  if  a  facility  has  complied  with 
the  rule  requirements,  and  when  certain 
events  such  as  performance  tests  and 
performance  evaluations  are  scheduled. 
Semiannual  compliance  reports 
containing  information  on  any  deviation 
fttjm  the  proposed  rule  requirements  are 
also  required.  These  reports  would 
include  information  on  any  deviation 
that  occurred  during  the  reporting 
period;  if  no  deviation  occurred,  only 
summary  information  would  be 
required.  Consistent  with  the  NESHAP 
General  Provisions  (40  CFR  part  63, 
subpart  A),  we  also  require  an 
immediate  report  of  any  startup, 
shutdown,  or  malfuncUon  where  the 
actions  taken  in  response  were  not 
consistent  with  the  startup,  shutdown, 
and  malfunction  plan.  This  information 
is  needed  to  determine  if  changes  to  the 
plan  need  to  be  made.  Records  would  be 
required  of  information  needed  to 


docvunent  compliance  with  the 
proposed  rule  requirements.  These 
notifications,  reports,  and  records  are 
the  minimum  needed  to  ensure  initial 
and  continuous  compliance. 

IV.  Summary  of  Environmental,  Energy 
and  Economic  Impacts 

Generally,  we  do  not  expect  the 
impacts  of  the  proposed  rule  to  be  very 
significant.  Currently,  the  one  operating 
refinery  has  all  of  the  required  air 
pollution  control  equipment  in  place 
and  operating.  The  only  impacts  will  be 
the  estimated  cost  of  $48,000  for  the 
additional  monitoring,  recordkeeping 
and  reporting  requirements  required  by 
the  proposed  rule. 

V.  Solicitation  of  Comments  and  Public 
Participation 

We  seek  full  public  participation  in 
arriving  at  final  decisions  and  encourage 
comments  on  all  aspects  of  the  proposed 
rule  from  all  interested  parties.  You 
need  to  submit  full  supporting  data  and 
detailed  analysis  with  your  comments  to 
allow  us  to  make  the  best  use  of  them. 
Be  siu-e  to  direct  your  comments  to  the 
Air  and  Radiation  Docket  and 
Information  Center,  Docket  No.  OAR- 
2002-0043  [see  ADDRESSES). 

VI.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Undtt^  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  a  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govenunents  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piusuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  the  proposed  rule  is  not  a 
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"significant  regulatory  action"  because 
none  of  the  listed  criteria  apply  to  this 
action.  Consequently,  the  proposed  rule 
was  not  submitted  to  OMB  for  review 
under  Executive  Order  12866. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  jensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  emd 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regidation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
govenunents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  EPA  consults  with  State 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  s\unmary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  natiUB  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
ft-om  the  Agency's  Federalism  Official 
stating  that  EPA  met  the  requirements  of 
Executive  Order  13132  in  a  meaningful 
and  timely  manner. 

The  proposed  rule  does  not  have 
federalism  implications.  None  of  the 
affected  facilities  are  owned  or  operated 
by  State  governments,  and  the  proposed 
rule  would  not  preempt  any  State  laws 
that  are  more  stringent.  Therefore,  it 
will  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132.  In 
addition,  the  proposed  rule  is  required 
by  statute  and,  if  implemented,  will  not 
impose  any  substantial  direct 
compliance  costs.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  TribarGovemments"  (65  FR 
67249,  November  6,  2000),  requires  the 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes." 

The  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus  Executive  order  13175  does  not 
apply  to  the  proposed  rule. 

In  the  spirit  of  Executive  Order  13175 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  EPA 
specifically  solicits  additional  comment 
on  the  proposed  rule  from  tribal 
officials. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Envirorunental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23. 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 


explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  proposed 
rule  is  not  subject  to  Executive  Order 
13045  because  it  is  technology  based 
and  not  based  on  health  or  safety  risks. 
No  children's  risk  analysis  was 
performed  because  no  alternative 
technologies  exist  that  would  provide 
greater  stringency  at  a  reasonable  cost. 
Further,  the  proposed  rule  has  been 
determined  not  to  be  "economically 
significant"  as  defined  vmder  Executive 
Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  govenunents,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  govenunents,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
govenunent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 


proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector  in  any  1  year.  The 
maximum  total  aimual  cost  of  the 
proposed  rule  for  any  year  has  been 
estimated  to  be  less  than  $48,000.  Thus, 
today's  proposed  rule  is  not  subject  to 
sections  202  and  205  of  the  UMRA.  In 
addition,  the  EPA  has  determined  that 
the  proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore, 
today's  proposed  rule  is  not  subject  to 
the  requirements  of  section  203  of  the 
UMRA. 

F.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  etseq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmentcil  jiu-isdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  according  to  Small 
Business  Administration  (SBA)  size 
standards  for  NAICS  code  331419  (i.e.. 
Primary  Magnesium  Refining)  of  1 ,000 
or  fewer  employees;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  ciny  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

Based  on  the  above  definition  of  small 
entities,  the  Agency  has  determined  that 
there  are  no  small  businesses  within 
this  source  category  that  would  be 
subject  to  the  proposed  rule.  Therefore, 
because  the  proposed  rule  will  not 
impose  any  requirements  on  small 
entities,  EPA  certifies  that  this  action 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule  will 
be  submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  information  collection 
request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  2098.01),  and 
a  copy  may  be  obtained  from  Susan 
Auby  by  mail  at  the  Office  of 
Environmental  Information,  Collection 
Strategies  Division  (2822),  U.S. 
Environmental  Protection  Agency,  1200 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20460,  by  e-mail  at 
auby.susan@epa'.gov,  or  by  calling  (202) 
566-1672.  A  copy  also  may  be 
downloaded  off  the  Internet  at  http:// 
www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
NESHAP.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  by  section  112  of  the  CAA 
(42  U.S.C.  7414).  All  information 
submitted  to  the  EPA  pursuant  to  the 
recordkeeping  and  reporting 
requirements  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  Agency  policies  in  40  CFR 
part  2,  subpart  B. 

The  proposed  rule  would  require 
applicable  one-time  notifications 
required  by  the  NESHAP  General 
Provisions  (40  CFR  part  63,  subpart  A) 
for  each  affected  source.  As  required  by 
the  NESHAP  General  Provisions  (40 
CFR  part  63,  subpart  A),  all  plants 
would  be  required  to  prepare  and 
operate  by  a  startup,  shutdown,  and 
malfunction  plan.  Plants  also  would  be 
required  to  prepare  an  operation  and 
maintenance  plan  for  capture  systems 
and  control  devices  subject  to  operating 
limits.  Records  would  be  required  to 
demonstrate  continuous  compliance 
with  the  monitoring,  operation,  and 
maintenance  requirements  for  capture 
systems,  control  devices,  and 
monitoring  systems.  Semiannual 
compliance  reports  also  eire  required. 
These  reports  would  describe  any 
deviation  from  the  standards,  any 
period  a  continuous  monitoring  system 
was  out-of-control,  or  any  startup, 
shutdown,  or  malfunction  event  where 
actions  taken  to  respond  were 
inconsistent  with  startup,  shutdown, 
and  malfunction  plan.  If  no  deviation  or 
other  event  occurred,  only  a  summary 


report  would  be  required.  Consistent 
with  the  NESHAP  General  Provisions 
(40  CFR  part  63,  subpart  A),  if  actions 
taken  in  response  to  a  startup, 
shutdown,  or  malfunction  event  are  not 
consistent  with  the  plan,  an  immediate 
report  must  be  submitted  within  2  days 
of  the  event  with  a  letter  report  7  days 
later. 

The  aimual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  averaged  over  the  first  3 
years  after  (DATE  THE  FINAL  RULE  IS 
PUBLISHED  IN  THE  Federal  Register] 
is  estimated  to  total  731  labor  hours  per 
year  at  a  total  annual  cost  of  $43,289, 
including  labor,  capital,  and  operation 
and  maintenance. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  thetime 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  respond  to  a  coUectipn  of 
information;  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information.     , 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the  EPA's 
need  for  this  information,  the  accuracy 
of  the  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 
to  the  Director,  Collection  Strategies 
Division  (2822),  U.S.  Environmental 
Protection  Agency  (2136).  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affaits,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Because  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
January  22,  2003,  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  by  February  21,  2003. 
The  final  rule  will  respond  to  any  OMB 
or  public  comments  on  the  information 
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collection  requirements  contained  in 
this  proposal. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pub.  L.  104-113: 
15  U.S.C.  272  note),  directs  EPA  to  use 
voluntary  consensus  standards  in  their 
regulatory  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impracticable.  Voluntary  consensus 
standards  are  technical  standards  (such 
as  material  specifications,  test  methods, 
sampling  procedures,  business 
practices)  developed  or  adopted  by  one 
or  more  voluntary  consensus  standard 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  annual 
reports  to  0MB.  with  explanations 
when  an  agency  does  not  use  available 
and  applicable  voluntary  consensus 
standards. 

The  proposed  rule  involves  technical 
standards.  The  EPA  proposes  to  use 
EPA  Methods  1,  2.  2F.  2G,  3,  3A,  3B,  4, 
5,  5D,  26.  26A,  and  210  in  40  CFR  part 
60,  appendix  A.  We  conducted  searches 
to  identify  voluntary  consensus 
standards  in  addition  to  these  EPA 
methods.  No  applicable  voluntary 
consensus  standards  were  identified  for 
EPA  Methods  2F.  2G,  5D.  26,  26A  and 
201.  The  search  and  review  results  have 
been  documented  and  placed  in  Docket 
OAR-2002-0043. 

The  EPA  invites  comment  on  the 
compliance  demonstration  requirements 
in  the  proposed  rule  and  specifically 
invites  the  public  to  identify 
potentially-applicable  voluntary 
consensus  standards.  Commenters 
should  also  explain  why  the  proposed 
rule  should  adopt  these  voluntary 
consensus  standards  in  lieu  of  or  in 
addition  to  EPA's  standards.  Emission 
test  methods  and  performance 
specifications  submitted  for  evaluation 
should  be  accompanied  with  a  basis  for 
the  recommendation,  including  method 
validation  data. 

/.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  proposed  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355, 
May  22,  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations, 


Reporting  and  recordkeeping 
requirements. 

Dated;  Novnmber  26,  2002. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63,  of 
the  Code  of  the  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— {AMENDED] 

1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  TTTTT  to  read  as" follows: 

Subpart  TTTTT — National  Emissions 
Standards  for  Hazardous  Air  Pollutants  for 
Primary  Magnesium  Refining 

Sec. 

What  This  Subpart  Covers 

0.3.9880     What  is  the  purpose  of  this 

subpart? 
6,3.9881     Am  I  subject  to  this  subpart? 

63.9882  What  parts  of  my  plant  does  this 
subpart  cover? 

63.9883  When  do  I  have  to  comply  with 
this  subpart? 

Emission  Limitations 

63.9890  What  emission  limitations  must  I 
meet? 

63.9891  What  work  practice  standards  must 
I  meet  for  my  fugitive  dust  sources? 

Operation  and  Maintenance  Requirements 

63.9900     What  are  my  operation  and 
maintenance  requirements? 

General  Compliance  Requirements 

63.9910  What  are  my  general  requirements 
for  complying  with  this  subpart? 

Initial  Compliance  Requirements 

63.991 1  By  what  date  must  I  conduct 
performance  tests  or  other  initial 
compliance  demonstrations? 

63.9912  When  must  I  conduct  subsequent 
performance  tests? 

63.9913  What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  the  emission 
limits  for  particulate  matter  and  PM10? 

63.9914  What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  chlorine  and 
hydrochloric  acid  emission  limits? 

63.9915  What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  dioxin/furan 
limits? 

63.9916  What  test  methods  and  other 
procedures  must  I  use  to  establish  and 
demonstrate  initial  compliance  with  the 
operating  limits? 

63.9917  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations  that  apply  to  me? 

63.9918  How  do  I  demonstrate  initial 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  to 
me? 


Continuous  Compliance  Requirements 

63.9920  What  are  my  continuous 
monitoring  requirements? 

63.9921  What  are  the  installation, 
operation,  and  maintenance 
requirements  for  my  monitors? 

63.9922  How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.9923  How  do  1  demonstrate  continuous 
compliance  with  the  emission 
limitations  that  apply  to  nie? 

63.9924  How  do  I  demonstrate  continuous 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  to 
me? 

63.9925  What  other  requirements  must  I 
meet  to  demonstrate  continuous 
compliance? 

Notifications,  Reports,  and  Records 

63.9930  What  notifications  must  I  submit 
and  when? 

63.9931  What  reports  must  I  submit  and 
when? 

63.9932  What  records  must  I  keep? 

63.9933  In  what  form  and  how  long  must  I 
keep  my  records? 

Other  Requirements  and  Information 

63.9940  What  parts  of  the  General 
Provisions  apply  to  me? 

63.9941  Who  implements  and  enforces  this 
subpart? 

63.9942  What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  TTTTT  of  Part  63 

Table  1  to  Subpart  TTTTT  of  Part  63— 

Emission  Limitations 
Table  2  to  Subpart  TTTTT  of  Part  63— Toxic 

Equivalency  Factors 
Table  3  to  Subpart  TTTTT  of  Part  63— Initial 

Compliance  with  Emission  Limits 
Table  4  to  Subpart  TTTTT  of  Part  63— 

Continuous  Compliance  with  Emission 

Limits 
Table  5  to  Subpart  TTTTT  of  Part  63— 

Applicability  of  General  Provisions  to 

Subpart  TTTTT  of  Part  63 

Subpart  TTTTT— National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
for  Primary  Magnesium  Refining 

What  This  Subpart  Covers 

§  63.9880    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  emitted  from 
primary  magnesium  refineries.  This 
subpart  also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  all  applicable  emission 
limitations  and  operation  and 
maintenance  requirements. 

§  63.9881    Am  I  subject  to  this  subpart? 

You  are  subject  to  this  subpart  if  you 
own  or  operate  a  primary  magnesium 
refinery  that  is  (or  is  part  of)  a  major 
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source  of  hazardous  air  pollutant  (HAP) 
emissions  on  the  first  compliance  date 
that  applies  to  you.  Youi  primary 
magnesium  refinery  is  a  major  source  of 
HAP  if  it  emits  or  has  the  potential  to 
emit  any  single  HAP  at  a  rate  of  10  tons 
or  more  per  year  or  any  combination  of 
HAP  at  a  rate  of  25  tons  or  more  per 
year. 

§  63.9882    What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new 
and  existing  affected  source  at  your 
primary  magnesium  refining  facility. 

(b)  The  affected  sources  are  each  new 
and  existing  primary  magnesium 
refining  facility. 

(cj  This  subpart  covers  emissions 
from  each  spray  dryer  stack,  magnesium 
chloride  storage  bins  scrubber  stack, 
melt/reactor  system  stack,  and  launder 
off-gas  system  stack  at  your  primary 
magnesium  refining  facility. 

(d)  Each  spray  dryer,  magnesium 
chloride  storage  bins  scrubber,  launder 
off-gas  system,  and  melt/reactor  system 
at  your  primary  magnesium  refining 
facility  is  existing  if  you  commenced 
construction  or  reconstruction  of  the 
affected  source  before  January  22,  2003. 

(e)  Each  spray  dryer,  magnesium 
chloride  storage  bins  scrubber,  melt/ 
reactor  system,  and  launder  off-gas 
system  at  your  primary  magnesium 
refining  facility  is  new  if  you  commence 
construction  or  reconstruction  of  the 
affected  source  on  or  after  January  22, 
2003.  An  affected  soiuce  is 
reconstructed  if  it  meets  the  definition 
of  reconstruction  in  §63.2. 

§  63.9883    When  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  an  existing  source,  you 
must  comply  with  each  emission 
limitation  and  operation  and 
maintenance  requirement  in  this 
subpart  that  applies  to  you  no  later  than 
[DATE  1  YEAR  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
IN  THE  Federal  Register). 

(b)  If  you  have  a  new  affected  source 
and  its  initial  startup  date  is  on  or 
before  [DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  IN  THE  Federal 
Register],  you  must  comply  with  each 
emissions  limitation  and  operation  and 
maintenance  requirement  in  this 
subpart  that  applies  to  you  by  [DATE 
OF  PUBLICATION  OF  THE  FINAL 
RULE  IN  THE  Federal  Register]. 

(c)  If  you  have  a  new  affected  source 
and  its  initial  startup  date  is  after  [DATE 
OF  PUBLICATION  OF  THE  FINAL 
RULE  IN  THE  Federal  Register],  you 
must  comply  with  each  emission 
limitation  and  operation  and 
maintenance  requirement  in  this 


subpart  that  applies  to  you  upon  initial 
startup. 

(d)  If  your  primary  magnesium 
refinery  is  an  area  source  that  becomes 
a  major  source  of  HAP,  the  following 
compliance  dates  apply  to  you: 

(1)  Any  portion  of  the  existing 
primary  magnesium  refinery  that  is  a 
new  affected  source  or  a  new 
reconstructed  source  must  be  in 
compliance  with  this  subpart  upon 
startup. 

(2)  All  other  parts  of  the  primary 
magnesium  refinery  must  be  in 
compliance  with  this  subpart  no  later 
than  2  years  after  it  becomes  a  major 
source. 

(e)  You  must  meet  the  notification 
and  schedule  requirements  in  §  63.9930. 
Several  of  these  notifications  must  be 
submitted  before  the  compliance  date 
for  yoiu  affected  source. 

Emission  Limitations 

§  63.9890    What  emission  limitations  must  I 
meet? 

(a)  You  must  meet  each  emission  limit 
in  Table  1  to  this  subpart  that  applies  to 
you. 

(b)  For  each  wet  scrubber  applied  to 
meet  any  particulate  matter,  particulate 
matter  10  (PMio),  chlorine,  hydrochloric 
acid,  or  dioxins/furans  limit  in  Table  1 
to  this  subpart,  you  must  maintain  the 
hourly  average  pressure  drop  and 
scrubber  liquid  flow  rate  at  or  above  the 
minimiun  level  established  during  the 
initial  or  subsequent  performance  test. 

§  63.9891    What  work  practice  standards 
must  I  meet  for  my  fugitive  dust  sources? 

(a)  You  must  prepare,  and  at  all  times 
operate  according  to,  a  fugitive  dust 
emissions  control  plan  that  describes  in 
detail  the  measures  that  will  be  put  in 
place  to  control  fugitive  dust  emissions 
from  all  unpaved  roads  and  other 
unpaved  operational  areas. 

(b)  A  copy  of  your  fugitive  dust 
emissions  confrol  plan  must  be 
submitted  for  approval  to  the 
Administrator  or  delegated  authority  on 
or  before  the  applicable  compliance  date 
for  the  affected  sources  as  specified  in 

§  63.9881.  The  requirement  to  operate 
according  to  the  fugitive  dust  emissions 
control  plan  must  be  incorporated  by 
reference  in  the  source's  operating 
permit  issued  by  the  permitting 
authority  under  part  70  or  71  of  this 
chapter. 

(c)  You  can  use  an  existing  fugitive 
dust  emissions  control  plan  provided  it 
meets  the  requirements  in  paragraphs 
(c)(1)  through  (3)  of  this  section. 

(1)  The  plan  satisfies  the  requirements 
of  paragraph  (a)  of  this  section. 


(2)  The  plan  describes  the  currept 
measures  to  control  fugitive  dust 
emission  sources. 

(3)  The  plan  has  .been  approved  as 
part  of  a  State  Implementation  Plan  or 
title  V  permit. 

(d)  You  must  maintain  a  current  copy 
of  the  fugitive  dust  emissions  control 
plan  on-site  and  available  for  inspection 
upon  request.  You  must  keep  the  plan 
for  the  life  of  the  affected  source  or  until 
the  affected  source  is  no  longer  subject 
to  the  requirements  of  this  subpart. 

Operation  and  Maintenance 
Requirements 

§  63.9900    What  are  my  operation  and 
maintenance  requirements? 

(a)  As  required  by  §  63.6(e)(l)(i),  you 
must  always  operate  and  maintain  your 
affected  source,  including  air  pollution 
control  and  monitoring  equipment,  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  at  least  to  the 
levels  required  by  this  subpart. 

(b)  You  must  prepare  and  operate  at 
all  times  according  to  a  written 
operation  and  maintenemce  plan  for 
each  control  device  subject  to  an 
operating  limit  in  §  63.9890(b).  Each     ■ 
plan  must  address  preventative 
maintenance  for  each  control  device, 
including  a  preventative  maintenance 
schedule  that  is  consistent  with  the 
manufacturer's  instructions  for  routine 
and  long-term  maintenance. 

General  Compliance  Requirements 

§  63.991 0    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  and  operation 
and  maintenance  requirements  in  this 
subpart  at  all  times,  except  diu'ing 
periods  of  startup,  shutdown,  and 
malfunction  as  defined  in  §  63.2. 

(b)  You  must  develop  and  implement 
a  written  startup,  shutdown  and 
malfunction  plan  according  to  the 
provisions  in  §63. 6(e)(3). 

Initial  Compliance  Requirements 

§  63.991 1     By  what  date  must  I  conduct 
performance  tests  or  other  initial 
compliance  demonstrations? 

(a)  As  required  in  §  63.7(a)(2),  you 
must  conduct  a  performance  test  within 
180  calendar  days  of  the  compliance 
date  that  is  specified  in  §  63.9883  for 
your  affected  soiut;e  to  demonstrate 
initial  compliance  with  each  emission 
limit  in  Table  1  to  this  subpart  that 
applies  to  you, 

(b)  For  each  operation  and 
maintenance  requirement  that  applies  to 
you  where  initial  compliance  is  not 
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demonstrated  using  a  performance  test, 
you  must  demonstrate  initial 
compliance  within  30  calendar  days 
after  the  compliance  date  that  is 
specified  for  your  affected  source  in 
§63.9883. 

(c)  If  you  commenced  construction  or 
reconstruction  between  January  22, 
2003  and  [DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  IN  THE  Federal 
Register],  you  must  demonstrate  initial 
compliance  with  either  the  proposed 
emission  limitation  or  the  promulgated 
emission  limitation  no  later  than  [DATE 
180  CALENDAR  DAYS  AFTER  THE 
DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  IN  THE  Federal  Register) 
or  no  later  than  180  calendar  days  after 
startup  of  the  source,  whichever  is  later, 
according  to  §  63.7(a)(2){ix). 

(d)  If  you  conunenced  construction  or 
reconstruction  between  January  22, 
2003  and  (DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  IN  THE  Federal 
Register],  and  you  chose  to  comply  with 
the  proposed  emission  limit  when 
demonstrating  initial  compliance,  you 
must  conduct  a  second  performance  test 
to  demonstrate  compliance  with  the 
promulgated  emission  limit  by  [DATE  1 
YEAR  AND  180  DAYS  FROM  THE 
DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  IN  THE  Federal  Register), 
or  after  startup  of  the  source,  whichever 
is  later,  according  to  §63.7(a)(2)(ix). 

§63.9912    When  must  I  conduct 
subsequent  performance  tests? 

You  must  conduct  subsequent 
performance  tests  to  demonstrate 
continuous  compliance  with  all 
applicable  emission  limits  in  Table  1  to 
this  subpart  no  less  frequently  than 
twice  (at  mid-term  and  renewal)  during 
each  term  of  your  title  V  operating 
permit. 

§  63.991 3    What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  the  emission  limits 
for  particulate  matter  and  PMio? 

(a)  You.must  conduct  each 
performance  test  that  applies  to  your 
affected  source  according  to  the 
requirements  in  §63. 7(e)(1)  and  the 
specific  conditions  in  paragraph  (b)  of 
this  section. 

(b)  To  determine  compliance  with  the 
applicable  emission  limits  for 
particulate  matter  in  Table  1  to  this 
subpart,  you  must  follow  the  test 
methods  and  procedures  in  paragraph 
(b)(1)  and  (2)  of  this  section. 

(1)  Determine  the  concentration  of 
particulate  matter  according  to  the 
following  test  methods  in  appendix  A  to 
part  60  of  this  chapter: 

(i)  Method  1  to  select  sampling  port 
locations  and  the  number  of  traverse 


points.  Sampling  pojts  must  be  located 
at  the  outlet  of  the  control  device  and 
prior  to  any  releases  to  the  atmosphere. 

(ii)  Method  2,  2F  or  20  to  determine 
the  volumetric  flow  rate  of  the  stack  gas. 

(iii)  Method  3,  3A,  or  3B  to  determine 
the  dry  molecular  weight  of  the  stack 
gas. 

(iv)  Method  4  to  determine  the 
moisture  content  of  the  stack  gas. 

(v)  Method  5  or  5D,  as  applicable  to 
determine  the  concentration  of 
particulate  matter. 

(vi)  Method  201  or  201  A,  as 
applicable  to  determine  the 
concentration  of  PM  m. 

(2)  Collect  a  minimum  sample  volume 
of  60  dry  standard  cubic  feet  of  gas 
during  each  particulate  matter  or  PMio 
test  nui.  Three  valid  test  runs  are 
needed  to  comprise  a  performance  test. 

(c)  Compute  the  mass  emissions  rate 
for  each  test  run  using  Equation  1  of  this 
section  as  follows: 


-Ib/hr 


C,xQ,„x60 


(Eq.  1) 


7000 
Where: 
Eib/hr  =  Mass  emissions  rate  of 

particulate  matter  or  PMio  (Ib/hr); 
Cs  =  Concentration  of  particulate  matter 

or  PMio  in  the  gas  stream  (gr/dscf); 
Qsid  =  Volxunetric  flow  rate  of  stack 

gas(dscfm); 
60  =  Conversion  factor  (min/hr);  and 
7000  =  Conversion  factor  (gr/lb). 

§  63.991 4    What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  chlorine  and 
hydrochloric  acid  emission  limits? 

(a)  You  must  conduct  each 
performance  test  that  applies  to  your 
affected  source  according  to  the 
requirements  in  §  63.7(e)(1)  and  the 
conditions  detailed  in  paragraph  (b)  of 
this  section. 

fb)  To  determine  compliance  with  the 
applicable  emission  limits  for  chlorine 
and  hydrochloric  acid  in  Table  1  to  this 
subpart,  you  must  follow  the  test 
methods  and  procedures  specified  in 
paragraphs  (b)(1)  and  (2)of  this  section. 

(1)  Determine  the  concentration  of 
chlorine  and  hydrochloric  acid 
according  to  the  following  test  methods 
in  appendix  A  to  part  60  of  this  chapter: 

(i)  Method  1  to  select  sampling  port 
locations  and  the  niunber  of  traverse 
points.  Sampling  ports  must  be  located 
at  the  outlet  of  the  control  device  and 
prior  to  any  releases  to  the  atmosphere. 

(ii)  Method  2,  2F  or  20  to  determine 
the  volumetric  flow  of  the  stack  gas. 

(iii)  Method  3,  3A,  or  3B  to  determine 
the  dry  molecular  weight  of  the  stack 
gas. 

(iv)  Method  4  to  determine  the 
moistiue  content  of  the  stack  gas. 


(v)  Method  26  or  26A,  as  applicable, 
to  determine  the  concentration  of 
hydrochloric  acid  and  chlorine. 

(2)  Collect  a  minimum  sample  of  60 
dry  standard  cubic  feet  during  each  test 
run  for  chlorine  and  hydrochloric  acid. 
Three  valid  test  runs  are  needed  to 
comprise  a  performance  test. 

(c)  Compute  the  mass  emissions  rate 
for  each  test  run  using  Equation  1  of  this 
section. 


-Ib/hr 


C,xQ„dX60 


(Eq.  1) 


35.31x454,000 

Where: 

Eib/hr  =  Mass  emissions  rate  of  chlorine 

or  hydrochloric  acid  (Ib/hr); 
Cs  =  Concentration  of  chlorine  or 

hydrochloric  acid  in  the  gas  stream 

(mg/dscm); 
Q^,j  =  Volumetric  flow  rate  of  stack  gas 

(dscfm); 
60  =  Conversion  factor  (min/hr); 
35.31  =  Conversion  factor  (dscf/dscm); 

and 
454,000  =  Conversion  factor  (mg/lb). 

§  63.991 5    What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  dioxin/furan  limits? 

(a)  You  must  conduct  each 
performance  test  that  applies  to  youi 
affected  source  according  to  the 
requirements  in  §  63.7(e)(1)  and  the 
conditions  detailed  in  paragraph  (b)  of 
this  section. 

(b)  To  determine  compliance  with  the 
applicable  emission  limits  for  dioxins/ 
furans  in  Table  1  to  this  subpart,  you 
must  follow  the  test  methods  and 
procedures  specified  in  paragraphs 
(b)(1)  and  (2)  of  this  section. 

(1)  Determine  the  concentration  of 
dioxin  and  furan  according  to  the 
following  test  methods  in  appendix  A  to 
part  60  of  this  chapter. 

(i)  Method  1  to  select  sampling  port 
locations  and  the  number  of  traverse 
points.  Sampling  ports  must  be  located 
at  the  outlet  of  the  control  device  and 
prior  to  any  releases  to  the  atmosphere. 

(ii)  Method  2,  2F  or  20  to  determine 
the  volumetric  flow  of  the  stack  gas. 

(iii)  Method  3,  3A,  or  3B  to  determine 
the  dry  molecular  weight  of  the  stack 
gas. 

(iv)  Method  4  to  determine  the 
moisture  content  of  the  stack  gas. 

(v)  Method  23,  as  applicable  to 
determine  the  concentration  of  dioxins/ 
furans.  For  each  dioxin/furan  congener 
measured  in  accordance  with  this 
paragraph,  multiply  the  congener 
concentration  by  its  corresponding  toxic 
equivalency  factor  specified  in  Table  2 
to  this  subpart. 

(2)  Collect  a  minimum  sample  of  100 
dry  standard  cubic  feet  during  each  test 
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run.  Three  valid  test  runs  are  needed  to 
comprise  a  performance  test. 

§  63.991 6    What  test  methods  and  other 
procedures  must  I  use  to  establish  and 
demonstrate  initial  compliance  with  the 
operating  limits? 

(a)  For  a  wet  scrubber  subject  to 
operating  limits  for  pressure  drop  and 
scrubber  water  flow  rate  in  §  63.9890(b, 
you  must  establish  site-specific 
operating  limits  according  to  the 
procedures  in  paragraphs  (a)(1)  and  (2) 
of  this  section. 

(1)  Using  the  continuous  parameter 
monitoring  system  (CPMS)  required  in 
§63.9920,  measure  and  record  the 
pressure  drop  and  scrubber  water  flow 
rate  at  least  every  15  minutes  diu-ing 
each  run  of  the  particulate  matter 
performance  test. 

(2)  Compute  and  record  the  average 
pressure  dirop  and  scrubber  water  flow 
rate  for  each  individual  test  run.  Your 
operating  limits  are  the  lowest  average 
individual  pressure  drop  and  scrubber 
water  flow  rate  values  in  any  of  the 
three  runs  that  meet  the  applicable 
emission  limit. 

(b)  [Reserved] 

§  63.991 7    How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations 
that  apply  to  me? 

(a)  For  each  affected  source  subject  to 
an  emission  limit  in  Table  1  to  this 
subpart,  you  have  demonstrated  initial 
compliance  if: 

(1)  You  meet  the  conditions  in  Table 
3  to  this  subpart;  and 

(2)  For  each  wet  scrubber  subject  to 
the  operating  limits  for  pressure  drop 
and  scrubber  water  flow  rate  in 

§  63.9890(b),  you  have  established 
appropriate  site-speciBc  operating  limits 
and  have  a  record  of  the  pressure  drop 
and  scrubber  water  flow  rate  measured 
during  the  performance  test  in 
accordance  with  §  63.9915(a). 

(b)  [Reserved] 

§  63.991 8    How  do  I  demonstrate  initial 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  to 
me? 

(a)  You  must  demonstrate  initial 
compliance  by  certifying  in  your 
notification  of  compliance  status  that 
you  have  met  the  requirements  in 
paragraphs  (a)(1)  through  (3)  of  this 
section. 

(1)  You  have  prepared  the  operation 
and  maintenance  plan  according  to  the 
requirements  in  §63.9910;  and 

(2)  You  will  operate  each  control 
device  according  to  the  procedures  in 
the  plan;  and 

(3)  You  submit  a  notification  of 
compliance  status  according  to  the 
requirements  in  §  63.9930. 


(b)  [Reserved] 

Continuous  Compliance  Requirements 

§63.9920    What  are  my  continuous 
monitoring  requirements? 

For  each  wet  scrubber  subject  to  the 
operating  limits  for  pressure  drop  and 
scrubber  water  flow  rates  in 
§  63.9890(b),  you  must  at  all  times 
monitor  the  hourly  average  pressure 
drop  and  liquid  flow  rate  using  a  CPMS 
according  to  the  requirements  in 
§  63.9921(a). 

§  63.9921    What  are  the  installation, 
operation,  and  maintenance  requirements 
for  my  monitors? 

(a)  For  each  wet  scrubber  subject  to 
the  operating  limits  in  §  63.9890(b)  for 
pressure  drop  and  scrubber  water  flow 
rate,  you  must  install,  operate,  and 
maintain  each  CPMS  according  to  the 
requirements  in  paragraphs  (a)(1)  and 
(2)  of  this  section. 

(1)  For  the  pressure  drop  CPMS,  you 
must: 

(i)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure  and  that  minimizes  or 
eliminates  pulsating  pressure,  vibration, 
and  intern^  and  external  corrosion. 

(ii)  Use  a  gauge  with  a  minimum 
measurement  sensitivity  of  0.5  inch  of 
water  or  a  transducer  with  a  minimum 
measurement  sensitivity  of  1  percent  of 
the  pressure  range. 

(iii)  Check  the  pressiue  tap  for 
pluggage  daily. 

(iv)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(v)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range,  or  install  a 
new  pressure  sensor. 

(vi)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
cormections  for  continuity,  and  all 
mechanical  coimections  for  leakage. 

(2)  For  the  scrubber  water  flow  rate 
CPMS,  you  must: 

(i)  Locate  the  flow  sensor  and  other 
necessary  equipment  in  a  position  that 
provides  a  representative  flow  and  that 
reduces  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  dovrastream  disturbances. 

(ii)  Use  a  flow  sensor  with  a  minimum 
measurement  sensitivity  of  2  percent  of 
the  flow  rate. 

(iii)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually  according  to 
the  manufacturer's  instructions. 

(iv)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 


(b)  You  must  install,  operate,  and 
maintain  each  CPMS  for  a  wet  scrubber 
according  to  the  requirements  in 
paragraphs  (b)(1)  tlu'ough  (3)  of  this 
section. 

(1)  Each  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  5-minute  period. 

(2)  Each  CPMS  must  have  valid  data 
for  at  least  95  percent  of  every  averaging 
period. 

(3)  Each  CPMS  must  determine  and 
record  the  average  of  all  recorded 
readings. 

§  63.9922    How  do  I  monitor  and  collect 
data  to  demonstrate  continuous 
compliance? 

(a)  Except  for  monitoring 
malfunctions,  associated  repairs,  and 
required  quality  assurance  or  control 
activities  (including  as  applicable, 
calibration  checks  and  required  zero 
and  span  adjustments),  you  must 
monitor  continuously  (or  collect  data  at 
all  required  intervals)  at  all  times  an 
affected  source  is  operating. 

(b)  You  may  not  use  data  recorded 
dicing  monitoring  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities  in  data 
averages  and  calculations  used  to  report 
emission  or  operating  levels  or  to  fulfill 
a  minimum  data  availability 
requirement,  if  applicable.  You  must 
use  all  the  data  collected  during  all 
other  periods  in  assessing  compliance. 

(c)  A  monitoring  malfunction  is  any 
sudden,  infrequent,  not  reasonably 
preventable  failiu^  of  the  monitoring  to 
provide  valid  data.  Monitoring  failures 
that  are  caused  in  part  by  poor 
maintenance  or  careless  operation  are 
not  malfunctions. 

§  63.9923    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations  that  apply  to  me? 

For  each  affected  source  subject  to  an 
emission  limit  in  Table  1  to  this  subpart, 
you  must-demonstrate  continuous 
compliance  according  to  the 
requirements  in  Table  4  to  this  subpart. 

§  63.9924    How  do  I  demonstrate 
continuous  compliance  with  the  operation 
and  maintenance  requirements  that  apply  to 
me? 

(a)  For  each  emission  point  subject  to 
an  emission  limit  in  Table  1  to  this 
subpart,  you  must  demonstrate 
continuous  compliance  with  the 
operation  and  maintenance 
requirements  in  §63.9900  by  performing 
preventive  maintenance  for  each  control 
device  according  to  §  63.9900(b)  and 
recording  all  information  needed  to 
document  conformance  with  these 
requirements. 
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(b)  You  must  maintain  a  current  copy 
of  the  operation  and  maintenance  plan 
required  in  §  63.9900(b)  on  site  and 
available  for  inspection  upon  request. 
You  must  keep  the  plans  for  the  life  of 
the  affected  source  or  until  the  affected 
source  is  no  longer  subject  to  the 
requirements  of  this  subpart. 

§  63.9925    What  other  requirements  must  I 
meet  to  demonstrate  continuous 
compliance? 

(a)  Deviations.  You  must  report  each 
instance  in  which  you  did  not  meet 
each  emission  limitation  in  §  63.9890 
that  applies  to  you.  This  includes 
periods  of  startup,  shutdown,  and 
malfunction.  You  must  also  report  each 
instance  in  which  you  did  not  meet 
each  operation  and  maintenance 
requirement  required  in  §  63.9900  that 
applies  to  you.  These  instances  are 
deviations  from  the  emission  limitations 
and  operation  and  maintenance 
requirements  in  this  subpart.  These 
deviations  must  be  reported  according 
to  the  requirements  in  §  63.9931. 

(b)  Startups,  shutdowns,  and 
malfunctions.  Diuing  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  in  accordance  with  your  startup, 
shutdown,  and  malfunction  plan. 

(1)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  startup,  shutdown, 
and  malfunction  plan. 

(2)  The  Administrator  will  determine 
whether  deviations  that  occur  diuing  a 
period  of  startup,  shutdown,  or 
malfunction  are  violations,  according  to 
the  provisions  in  §  63.6(e). 

Notifications,  Reports,  and  Records 

§  63.9930    What  notifications  must  I  submit 
and  when? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.6(h)(4)  and  (5), 
63.7(b)  and  (c),  63.8(f)(4),  and  63.9(b) 
that  apply  to  you  by  the  specified  dates. 

(b)  As  specified  in  §  63.9(b)(2),  if  you 
startup  your  affected  source  before 
[DATE  OF  PUBLICATION  OF  THE 
HNAL  RULE  IN  THE  Federal  Register], 
you  must  submit  your  initial 
notification  no  later  than  [DATE  120 
DAYS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
DM  THE  Federal  Register). 

(c)  As  specified  in  §  63.9(b)(3),  if  you 
start  your  new  affected  source  on  or 
after  [DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  IN  THE  Federal  Register, 
you  must  submit  your  initial 
notification  no  later  than  120  calendar 


days  after  you  become  subject  to  this 
subpart. 

(d)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  as  required  in 

§  63.7(b)(1). 

(e)  If  you  are  required  to  conduct  a 
performance  test  or  other  initial 
compliance  demonstration,  you  must 
submit  a  notification  of  compliance 
statxis  according  to  §63.9(h)(2)(ii). 

(1)  For  each  initial  compliance 
demonstration  that  does  not  include  a 
performance  test,  you  must  submit  the 
notification  of  compliance  status  before 
the  close  of  business  on  the  30th 
calendar  day  following  completion  of 
the  initial  compliance  demonstration. 

(2)  For  each  initial  compliance 
demonstration  that  does  include  a 
performance  test,  you  must  submit  the 
notification  of  compliance  status, 
including  the  performance  test  results, 
before  the  close  of  business  on  the  60th 
calendar  day  following  the  completion 
of  the  performance  test  according  to 

§  63.10(d)(2). 

§  63.9931     What  reports  must  I  submit  and 
when? 

(a)  Compliance  report  due  dates. 
Unless  the  Administrator  has  approved 
a  different  schedule,  you  must  submit  a 
semiannual  compliance  report  to  your 
permitting  authority  according  to  the 
requirements  in  paragraphs  (a)(1) 
through  (5)  of  this  section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.9883  emd 
ending  on  Jime  30  or  December  31, 
whichever  date  comes  after  the 
compliance  date  that  is  specified  for 
your  source  in  §63.9883. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31,  whichever  date 
comes  first  after  your  compliance  report 
is  due. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
June  20  or  the  semiannual  reporting 
period  from  July  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  comes  first  after  the  end 
of  the  semiannual  reporting  period. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  71,  and 
if  the  permitting  authority  has 
established  dates  for  submitting 


semiaimual  reports  pursuant  to  40  CFR 
70.6(iii)(A)  or  40  CFR  71.6(3)(iii)(A), 
you  may  submit  the  first  and  subsequent 
compliance  reports  according  to  the 
d^tes  the  permitting  authority  has 
established  instead  of  according  to  the 
dates  in  paragraphs  (a)(1)  through  (4)  of 
this  section. 

(b)  Compliance  report  contents.  Each 
compliance  report  must  include  the 
information  in  paragraphs  (b)(1)  through 
(3)  of  this  section  and,  as  applicable, 
paragraphs  (b)(4)  through  (8)  of  this 
section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official, 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period 
and  you  took  actions  consistent  with 
your  startup,  shutdown,  and 
malfunction  plan,  the  compliance  report 
must  include  the  information  in 
§63.10(d)(5)(i). 

(5)  If  there  were  no  deviations  from 
the  continuous  compliance 
requirements  in  §§  63.9923  and  63.9924 
that  apply  to  you,  a  statement  that  there 
were  no  deviations  from  the  emission 
limitations  or  operation  and 
maintenance  requirements  during  the 
reporting  period. 

(6)  If  there  were  no  periods  during 
which  a  CPMS  was  out-of-control  as 
specified  in  §  63.8(c)(7),  a  statement  that 
there  were  no  periods  during  which  the 
CPMS  was  out-of-control  during  the 
reporting  period. 

(7)  For  each  deviation  from  an 
emission  limitation  in  §  63.9890  that 
occurs  at  an  affected  source  where  you 
are  not  using  a  CPMS  to  comply  with  an 
emission  limitation  in  this  subpart,  the 
compliance  report  must  contain  the 
information  in  paragraphs  (b)(1)  through 
(4)  of  this  section  and  die  information 
in  paragraphs  (b)(7)(i)  and  (ii)  of  this 
section.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 

(i)  The  total  operating  time  of  each 
affected  source  dvuing  the  reporting 
period. 

(ii)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable)  as  applicable  and  the 
corrective  action  taken. 

(8)  For  each  deviation  from  an 
emission  limitation  occurring  at  an 
affected  source  where  you  are  using  a 
CPMS  to  comply  with  the  emission 
limitation  in  this  subpart,  you  must 
include  the  information  in  paragraphs 
(b)(1)  through  (4)  of  this  section  and  the 
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information  in  paragraphs  (b)(8)(i) 
through  (xi)  of  this  section.  This 
includes  periods  of  startup,  shutdown, 
and  malfunction. 

(i)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(ii)  The  date  and  time  that  each 
continuous  monitoring  was  inoperative, 
except  for  zero  (low-level)  and  high- 
level  checks. 

(iii)  The  date,  time,  and  dm-ation  that 
each  continuous  monitoring  system  was 
out-bf-control,  including  the 
information  in  §  63.8(c)(8). 

(iv)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(v)  A  summary  of  the  total  dm-ation  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(vi)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  including  those  that  are  due  to 
startup,  shutdown,  control  equipment 
problems,  process  problems,  other 
known  causes,  and  other  unknown 
causes. 

(vii)  A  summary  of  the  total  duration 
of  continuous  monitoring  system 
downtime  during  the  reporting  period 
and  the  total  duration  of  continuous 
monitoring  system  downtime  as  a 
percent  of  the  total  source  operating 
time  during  the  reporting  period. 

(viii)  A  brief  description  of  the 
process  units. 

(ix)  A  brief  description  of  the 
continuous  monitoring  system. 

(x)  The  date  of  the  latest  continuous 
monitoring  system  certification  or  audit. 

(xi)  A  description  of  any  changes  in 
continuous  monitoring  systems, 
processes,  or  controls  since  the  last 
reporting  period. 

(c)  Immediate  startup,  shutdown,  and 
malfunction  report.  If  you  had  a  startup, 
shutdown,  or  malfunction  during  the 
semiannual  reporting  period  that  was 
not  consistent  with  your  startup, 
shutdown,  and  malfunction  plan,  you 
must  submit  an  immediate  startup, 
shutdown,  and  malfunction  report 
according  to  the  requirements  in 
§63.10(d)(5)(ii). 

(d)  Part  70  monitoring  report.  If  you 
have  obtained  a  title  V  operating  permit 
for  an  affected  source  pursuant  to  40 
CFR  part  70  or  71,  you  must  report  all 
deviations  as  defined  in  this  subpart  in 
the  semiannual  monitoring  report 
required  by  40  CFR  70.6(a)(3)(iii)(A)  or 
40  CFR  71.6(a)(3)(iii)(A).  If  you  submit 
a  compliance  report  for  an  affected 
soince  along  with,  or  as  part  of,  the 
semiaimual  monitoring  report  required 


by  40  CFR  70.6(a)(3)(iii){A)  or  40  CFR 
71.6  (a)(3)(iii)(A),  and  the  compliance 
report  includes  all  the  required 
information  concerning  deviations  from 
any  emission  limitation  or  operation 
and  maintenance  requirement  in  this 
subpart,  submission  of  the  compliance 
report  satisfies  any  obligation  to  report 
the  same  deviations  in  the  semiannual 
monitoring  report.  However,  submission 
of  compliance  does  not  otherwise  affect 
any  obligation  you  may  have  to  report 
deviations  from  permit  requirements  for 
an  affected  source  to  your  permitting 
authority. 

§  63.9932    What  records  must  I  keep? 

(a)  You  must  keep  the  following 
records: 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
dociunentation  supporting  any  initial 
notification  or  notification  of 
compliance  status  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2)(xiv). 

(2)  The  records  in  §  63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests  and 
performance  evaluations  as  required  in 
§63.10(b)(2)(viii). 

(b)  You  must  keep  the  records 
required  in  §§  63.9932  and  63.9933  to 
show  continuous  compliance  with  each 
emission  limitation  and  operating  and 
maintenance  requirement  that  applies  to 
you. 

§  63.9933    In  what  form  and  how  long  must 
I  keep  my  records? 

(a)  Yoiu:  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  mainter^ance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record 
according  to  §  63.10(b)(1).  You  can  keep 
the  records  off  site  for  the  remaining  3 
years. 

Other  Requirements  and  Information 

§  63.9940    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  4  to  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§63.1  through  63.15  apply  to  you. 

§  63.9941    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us,  the  United  States 


Environmental  Protection  Agency  (U.S. 
EPA)  or  a  delegated  authority  such  as 
your  State,  local,  or  tribal  agency.  If  the 
U.S.  EPA  Administrator  has  delegated 
authority  to  your  State,  local,  or  tribal 
agency,  then  that  agency  has  the 
authority  to  implement  and  enforce  this 
subpart.  You  should  contact  your  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  your  State,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to  • 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  the  U.S.  EPA  and  are 
not  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  specified  in  paragraphs 
(c)(1)  through  (3)  of  this  section. 

(1)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(2)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f)  and  as 
defined  in  §63.90. 

(3)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

§  63.9942    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  §  63.2, 
and  in  this  section  as  follows; 

Chlorine  plant  bypass  scrubber  means 
the  wet  scrubber  that  captures  chlorine 
gas  during  a  chlorine  plant  shut  down 
or  failure. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  aiiy  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limitation  (including  operating 
limits)  or  operation  and  maintenance 
requirement; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
hmitation  in  this  subpart  during  startup, 
shutdown,  or  malfunction,  regardless  of 
whether  or  not  such  failure  is  permitted 
by  this  subpart. 

Emission  limitation  means  any 
emission  limit,  opacity  limit,  or 
operating  limit. 

Launder  off-gas  system  means  a 
system  that  collects  chlorine  and 


2986 


Federal  Register /Vol.  68,  No.  14  /  Wednesday,  January  22,  2003  /  Proposed  Rules 


hydrochloric  acid  fumes  from  collection 
points  within  the  melt/reactor  system 
building.  The  system  then  removes 
particulate  matter  and  hydrochloric  acid 
from  the  collected  gases  prior  to 
dischcU"ge  to  the  atmosphere. 

Magnesium  chloride  storage  bins 
means  vessels  that  store  dried 
magnesium  chloride  powder  produced 
ft;om  the  spray  drying  operation. 

Melt/reactor  system  means  a  system 
that  melts  and  chlorinates  dehydrated 
brine  to  produce  high  purity  molten 


magnesium  chloride  feed  for 
electrolysis. 

Primary  magnesium  refining  means 
the  production  of  magnesium  metal  and 
magnesium  metal  alloys  from  natural 
sources  of  magnesium  chloride  such  as 
sea  water  or  water  from  the  Great  Salt 
Lake  and  magnesium  bearing  ores. 

Responsible  official  means 
responsible  official  as  defined  in  §63.2. 

Spray  dryer  means  dryers  that 
evaporate  brine  to  form  magnesium 
powder  by  contact  with  high 


temperature  gases  exhausted  from  gas 
turbines. 

Wet  scrubber  means  a  device  that 
contacts  an  exhaust  gas  with  a  liquid  to 
remove  particulate  matter  and  acid 
gases  from  the  exhaust.  Examples  are 
packed-bed  wet  scrubbers  and  venturi 
scrubbers. 

Tables  to  Subpart  TTTTT  of  Part  63 

As  required  in  §  63.9890(a),  you  must 
comply  with  each  applicable  emission 
limit  in  the  following  table: 


Table  1  to  Subpart  TTTTT  of  Part  63.— Emission  Limitations 


For 


1 .  Each  spray  dryer  stack 


2.  Each  magnesium  chloride  storage  bins  scrub- 
ber stack. 


3.  Each  melt/reactor  system  stack 


4.  Each  launder  off-gas  system  stack 


You  must  comply  with  each  of  the  following 


a.  You  musfnot  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  particulate 
matter  in  excess  of  100  Ibs/hr;  and 

b.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  hydro- 
chloric acid  in  excess  of  200  Ibs/hr. 

a.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  hydro- 
chloric acid  in  excess  of  47.5  Ibs/hr  or  0.35  gr/dscf;  and 

b.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  PMm  in  ex- 
cess of  2.7  Ibs/hr  or  0.016  gr/dscf. 

a.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  PMk,  in  ex- 
cess of  13.1  Ibs/hr;  and 

b.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  hydro- 
chloric acid  in  excess  of  7.2  Ibs/hr;  and 

c.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  chlorine  in 
excess  of  100  Ibs/hr;  and 

d.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  36  ng 
TEQ/dscm  to  7%  oxygen. 

a.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  particulate 
matter  in  excess  of  37.5  lt)s/hr;  and 

b.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  hydro- 
chloric acid  in  excess  of  46.0  Ibs/hr;  and 

c.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  chlorine  in 
excess  of  26.0  Ibs/hr. 


Table  2  to  Subpart  TTTTT  of  Part  63.— Toxic  Equivalency  Factors 


Dioxin/furan  congener 


2,3,7,8-tetrachlorinated  dibenzo-p-dioxin  

1 ,2,3,7,8-pentachlorinated  dit)enzo-p-dioxin 

1 ,2,3,4,7,8-hexachlorinated  dib)enzo-p-dioxln 

1 ,2,3,7,8,9-hexachlorinated  dibenzo-p-dioxin 

1 ,2,3,6,7,8-hexachlorinated  dibenzo-p-dioxin 

1 ,2,3,4,6,7,8-heptachlorinated  dibenzo-p-dioxin 

octachlorinated  dit>enzo-p-dioxin  

2,3,7,8-tetrachlorinated  dibenzofuran 

2,3,4,7,8-pentachlorinated  dibenzofuran  

1 ,2,3,7,8-pentachlorinated  dibenzofuran  

1 ,2,3,4,7,8-hexachlorinated  dit)enzofuran  

1 ,2,3,6,7,8-hexachlorinated  dibenzofuran  ..... 

1 ,2,3,7,8,9-hexachlorinated  dibenzofuran  .L. 

2,3,4,6,7,8-hexachlorinated  dibenzofuran .\. 

1 ,2,3,4,6,7,8-heptachlorinated  dibenzofuran  , 

1 ,2,3,4,7,8,9-heptachlorinated  dibenzofuran  

octachlorinated  dibenzofuran 


Toxic  equiva- 
lency factor 


1 

0^ 

0.1 

0.1 

0.1 

0.01 

0.001 

0.1 

0.5 

0.05 

0.1 

0.1 

0.1 

0.1 

0.01 

0.01 

0.001 


Table  3  to  Subpart  TTTTT  of  Part  63.— Initial  Compliance  With  Emissions  Limits 

As  required  in  63.9916,  you  must  demonstrate  initial  compliance  with  the  emission  limits  according  to  the  following  table: 


For 


1 .  Each  spray  dryer  stack 


You  have  demonstrated  initial  compliance  if 


a.  The  average  mass  flow  of  particulate  matter  from  the  control  system  applied  to  emissions  from  each 
spray  dryer,  measured  according  to  the  performance  test  procedures  in  §63.991 3(c),  did  not  exceed  100 
ll)s/hr;  and 
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Table  3  to  Subpart  TTTTT  of  Part  63.— Initial  Compliance  With  Emissions  Limits— Continued 

As  required  in  63.991 6,  you  must  demonstrate  initial  compliance  witti  the  emission  limits  according  to  the  following  table; 


For 


2.  Each  magnesium  chloride  stor- 
age bins  scrubber  stack. 


3.  Each  melt/reactor  system  stack 


4.    Each    launder   off-gas   system 
stack. 


You  have  demonstrated  initial  compliance  if 


b.  The  average  mass  flow  of  hydrochloric  acid  from  the  control  system  applied  to  emissions  from  each 
spray  dryer,  determined  according  to  the  performance  test  procedures  in  § 63.9914(c),  did  not  exceed 
200  Ibs/hr. 

a.  The  average  mass  flow  of  hydrochloric  acid  from  the  control  system  applied  to  the  magnesium  chlonde 
storage  bins  scrubber  exhaust,  measured  according  to  the  performance  test  procedure  in  §63.9914,  did 
not  exceed  47.5  Ibs/hr;  and 

b.  The  average  mass  flow  of  PM,,)  from  the  control  system  applied  to  the  magnesium  chloride  storage  bins 
scrubt>er  exhaust,  determined  according  to  the  performance  test  procedures  in  §.63.9913,  did  not  ex- 
ceed 2.7  Ibs/hr. 

a.  The  average  mass  flow  of  PMio  from  the  control  system  applied  to  the  melt/reactor  system  e)<haust, 
measured  according  to  the  perfomiance  test  procedures  in  §63.9913,  did  not  exceed  13  1  Ibs/hr;  and 

b.  The  average  mass  flow  of  hydrochloric  acid  from  the  control  system  applied  to  the  melt/reactor  system 
exhaust,  measured  according  to  the  perfomiance  test  procedures  in  §63.9914,  did  not  exceed  7.2  lbs/ 
hr;  and 

c.  The  average  mass  flow  of  chlorine  from  the  control  system  applied  to  the  melt/reactor  system  exhaust, 
measured  according  to  the  perfomiance  test  procedures  in  §63.9914,  did  not  exceed  tOO  Ibs/hr. 

d.  The  average  concentration  of  dioxins/furans  from  the  control  system  applied  to  the  melt/reactor  system 
exhaust,  measured  according  to  the  performance  test  procedures  in  §63  9915,  did  not  exceed  36  ng 
TEQ/dscm  to  7%  oxygen. 

a.  The  average  mass  flow  of  particulate  matter  from  the  control  system  applied  to  the  launder  off-gas  sys- 
tem collection  system  exhaust,  measured  according  to  the  performance  test  procedures  in  §63.9913,  did 
not  exceed  37.5  Ibs/hr;  and 

b.  The  average  mass  flow  of  hydrochloric  acid  from  the  control  system  applied  to  the  launder  off-gas  sys- 
tem collection  system  exhaust,  measured  according  to  the  performance  test  procedures  in  §63.9914,  did 
not  exceed  46.0  Ibs/hr;  and 

c.  The  average  mass  flow  of  chlorine  from  the  control  system  applied  to  the  launder  off-gas  system  collec- 
tion system  exhaust,  measured  according  to  the  perfomriance  test  procedures  in  §63.9914,  did  not  ex- 
ceed 26.0  Ibs/hr. 


Table  4  to  Subpart  TTTTT  of  Part  63.— Continuous  Compliance  With  Emission  Limits 

As  required  in  §  63.9923,  you  must  demonstrate  continuous  compliance  with  the  emission  limits  according  to  the  following  table: 


For 


You  must  demonstrate  continuous  compliance  by 


1 .  Each  spray  dryer  stack 


Mac 


2.  Magnesium  chloride  storage  bins 
scrubber  stack. 


3.  Each  melt/reactor  system  stack 


4.    Each    launder   off-gas    system 
stack. 


a.  Maintaining  emissions  of  PMio  at  or  below  100  Ibs/hr;  and 

b.  Maintaining  emissions  of  hydrochloric  acid  at  or  below  200  Ibs/hr;  and 

c.  Conducting  subsequent  performance  tests  at  least  twice  during  each  term  of  your  title  V  operating  per- 
mit (at  mid-temi  and  renewal). 

a.  Maintaining  emissions  of  hydrochloric  acid  at  or  tjelow  47.5  Ibs/hr  or  0.35  gr/dscf;  and 

b.  Maintaining  emissions  of  PM,,,  at  or  below  2.7  Ibs/hr  or  0.016  gr/dscf;  and 

c.  Conducting  subsequent  performance  tests  at  teast  twice  during  each  tenn  of  your  title  V  operating  per- 
mit (at  mid-term  and  renewal). 

a.  Maintaining  emissions  of  PMio  at  or  below  13.1  Ibs/hr;  and 

b.  Maintaining  emissions  of  hydrochloric  acid  at  or  below  7.2  Ibs/hr;  and 

c.  Maintaining  emissions  of  chlorine  at  or  tjelow  100  Ibs/hr;  and 

d.  Maintaining  emissions  of  dioxins/furans  at  or  b>elow  36  ng  TEQ/dscm  to  7%  oxygen. 

e.  Conducting  subsequent  performance  test  at  least  twice  during  each  tenn  of  your  title  V  operating  permit 
(at  mid-tenn  and  renewal). 

a.  Maintaining  emissions  of  particulate  matter  at  or  below  37.5  Ibs/hr;  and 

b.  Maintaining  emissions  of  hydrochloric  acid  at  or  below  46.0  Ibs/hr;  and 

c.  Maintaining  emissions  of  chlorine  at  or  below  26.0  Ibs/hr;  and 

d.  Conducting  subsequent  performance  tests  at  least  twice  during  each  term  of  your  title  V  operating  per- 
mit (at  mid-term  and  renewal). 


Table  5  to  Subpart  TTTTT  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  TTTTT  of  Part  63 

As  required  in  §63.9950,  you  must  comply  with  the  requirements  of  the  NESHAP  General  Provisions  (40  CFR  part  63,  subpart  A)  shown  in  tt>e 

following  table: 


Citation 


Explanation 


63.3  .. 

63.4  ,. 


Applicability  

Definitions  

Units  and  Abbreviations 
Prohibited  Activities  


Yes. 
Yes. 
Yes. 
Yes. 
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Table  5  to  Subpart  1 1 1 1 1  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  TTTTT  of  Part  63— 

Continued 

As  required  in  §63.9950,  you  must  comply  with  the  requirements  ot  the  NESHAP  General  Provisions  (40  CFR  part  63,  subpart  A)  shown  in  the 

following  table: 


Citation 


63.5  

63.6(aHg)  '■ 

63.6(h)  

63.6(i)-(j)  ••••• 

63.7(a)(1H2)  

63.7(a)(3),  (bHh)  

63.8  except  for 
(a)(4),(c)(4),  and  (f)(6). 

63.8(a)(4)  

63.8(c)(4) 

63.8(f)(6)  ; 

63.9  „ 

63.9(g)(5)  

63.10  except  for(b)(2)(xiii) 
and  (c)(7)-(8). 

63.10(b)(2)(xiii)  

63.10(c)(7)-(8) 

63.11   ; 

63.12  

63.13-63.15  


Subject 


Construction  and  Reconstruction  

Compliance  with  Standards  and  Maintenance  Re- 
quirements. 

Determining  Compliance  with  Opacity  and  Visible 
Emission  standards. 

Extension  of  Compliance  and  Presidential  Compli- 
ance Exemption. 

Applicability  and  Performance  Test  Dates  

Perfomiance  Testing  Requirements 

Monitoring  Requirements 

Additional   Monitoring   Requirements  for  Control 

Devices  in  §63.11. 
Continuous  Monitoring  System  Requirements  

Relative  Accuracy  Test  Alternative  (RATA)  

Notification  Requirements 

Data  Reduction  

Recordkeeping  and  Reporting  Requirement?  

Continuous  Monitohng  System  (CMS)  Records  for 
RATA  Alternative. 

Records  of  Excess  Emissions  and  Parameter 
Monitoring  Accedences  for  CMS. 

Control  Device  Requirements 

State  Authority  and  Delegations 

Addresses,  Incorporation  by  Reference,  Avail- 
ability of  Information. 


Applies  to 
Subpart 
TTTTT 


Yes. 
Yes. 

No; 

Yes. 

No  . 

Yes. 
Yes. 

No  . 

No  . 

No  . 

Yes 
No  . 

Yes. 

No  . 

No  . 

No  . 
Yes. 
Yes. 


Explanation 


Subpart  TTTTT  specifies  performance  test  appli- 
cability and  dates. 


Subpart  TTTTT  does  not  require  flares. 

Subpart  TTTTT  specifies  requirements  for  oper- 
ation of  CMS. 

Subpart  TTTTT  does  not  require  continuous  emis- 
sion monitoring  systems. 

Subpart  TTTTT  specifies  data  reduction  require- 
ments. 


Subpart  TTTTT  does  not  require  continuous  emis- 
sion monitoring  systems. 

Subpart  TTTTT  specifies  recordkeeping  require- 
ments. 

Subpart  TTTTT  does  not  require  flares. 


(FR  Doc.  03-89  Filed  1-21-03;  8:45  am) 

BILLING  CODE  6S6O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1511  and  1552 

[FRL-7441-1] 

Acquisition  Regulation:  Background 
Checks  for  Environmental  Protection 
Agency  Contractors  Performing 
Services  On-Site 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  amend  the 
EPA  Acquisition  Regulation  (EPAAR)  to 
add  a  clause  requiring  contractors  (and 
subcontractors)  to  perform  background 
checks  and  make  suitability 
determinations  for  contractor  (and 
subcontractor)  employees  performing 
services  on  or  within  Federally-owned 
or  leased  space  and  facilities, 
commercial  space  primarily  occupied 


by  Federal  employees,  and  Superfund, 
Oil  Pollution  Act,  and  Stafford  Act  sites. 
The  clause  will  require  contractors  (and 
subcontractors)  to  perform  background 
checks  and  make  suitability 
determinations  on  their  employees 
before  the  employees  can  perform  on- 
site  contract  services  for  the  EPA. 
Contracting  Officers  will  be  allowed  to 
waive  the  requirements  of  the  clause  on 
a  case-by-case  basis.  The  process 
contemplated  by  the  clause  will  allow 
EPA  to  mitigate  any  actual  or  potential 
threat  to  the  public  health,  welfare  and 
the  environment. 

DATES:  Comments  should  be  submitted 
no  later  than  March  24,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or 
through  hand  delivery/courier.  For 
comments  submitted  by  mail,  send  three 
copies  of  your  comments  to:  OEI  Docket, 
Tide:  Background  Checks  for  EPA 
Contractors  Performing  Services  On- 
Site,  EPA  Docket  Center  (28221T),  1200 
Pennsylvania  Ave.,  NW,  Washington 
DC,  20460,  Attention  Docket  ID  No. 
OARM-2002-0001.  For  comments 
submitted  electronically  or  through 


hand  delivery/courier,  please  follow  the 
detailed  instructions  as  provided  in 
Unit  I  of  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT! 
Thomas  Valentino,  U.S.  EPA,  Office  of 
Acquisition  Management,  Mail  Code 
(3802R),  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460,  Telephone: 
(202) 564-4522. 
SUPPLEMENTARY  INFORMATION: 
Information  on  the  proposed  regulation 
for  background  checks  for  contractors 
(and  subcontractors)  performing  on-site 
work  is  organized  as  follows: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  OARM-2002-0001.  The  official 
public  docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
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for  publi(i.viewing  at  the  EPA  Docket 
Center,  (EPA/DC)  EPA  West,  Room 
B102, 1301  Constitution  Ave.,  NW, 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1742. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
"  access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets.  . 
Information  claimed  as  Confidential 
Business  Information  (CBI)  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  mky  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.A. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 


photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  yoin 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
conmients,  but  may  consider  them  if 
time  permits. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  yovu:  name,  mailing  address, 
and  an  e-mail  address  or  other  contact  . 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
conument,  and  allows  EPA  to  contact 
you  in  case  EPA  caimot  read  your 
comment  due  to  technical  difficulties, 
or  needs  further  information  on  the 
substance  of  your  comment.  EPA's 
policy  is  that  EPA  will  not  edit  your 
comment,  and  any  identifying  or  contact 
information  provided  in  the  body  of  a 
comment  will  be  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  youi  comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  thenlcey  in 
Docket  ID  No.  OARM-2002-0001.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  "information  unless  you 
provide  it  in  the  body  of  your  comment. 

a.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 

oei.docket@epa.gov.  Attention  Docket 
ID  No.  OARM-2002-0001.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 


mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

Hi.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.B.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Please 
avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Send  three  copies  of  your 
comments  to:  OEI  Docket.  Title: 
Background  Checks  for  EPA  Contractors 
Performing  Services  On-Site,  EPA 
Docket  Center  (28221T),  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC,  20460,  Attention  Docket  ID  No. 
OARM-2002-0001. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  conunents  to:  EPA  Docket 
Center,  EPA  West,  Room  B102, 1301 
Constitution  Ave,  NW.,  Washington,  DC 
20004,  Attention  Docket  ID  No.  OARM- 
2002-0001.  Such  deliveries  are  only 
accepted  during  the  Docket's  normal 
hours  of  operation  (8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday, excluding 
legal  holidays). 

C.  What  Should  1  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  yoin  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period  . 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 
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n.  Background 

The  events  of  September  11,  2001, 
have  heightened  both  Government  and 
private  industry  awareness  relative  to 
protecting  facilities  and  the  personnel 
who  work  therein.  EPA  has  a  large 
number  of  contracts  that  require 
contractor  (and  subcontractor) 
employees  to  access  federally-owned  or 
leased  facilities  and  space,  federally- 
occupied  facilities,  and  Superfund,  Oil 
Pollution  Act,  and  Stafford  Act  sites. 
Although  such  access  is  often  necessary 
for  contract  performance,  it  nevertheless 
creates  significant  potential  risks  for 
EPA.  While  background  checks  provide 
no  guarantee  as  to  a  person's  loyalty, 
trustworthiness,  or  suitability  for 
contract  performance,  they  provide 
valuable  information  that  may  prove 
useful  in  determining  an  individual's 
suitability  to  perform  on-site  services  for 
the  EPA. 

m.  Proposed  Rule 

This  proposed  rule  would  amend  the 
EPAAR  to  create  an  EPA  contract  clause 
that  will  require  contractors  (and 
subcontractors)  to  perform  background 
checks  and  make  suitability 
determinations  for  contractor  (and 
subcontractor)  employees  performing 
services  on-site. 

rv.  Statutory  and  Executive  Order 
Reviews 

Executive. Order  12866 

This  proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866;  therefore,  no 
review  is  required  by  the  Office  of 
Information  and  Regulatory  Affairs 
within  the  Office  of  Management  and 
Budget  (OMB). 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  The 
Information  Collection  Request  (ICR) 
document  prepared  by  EPA  has  been 
assigned  ICR  No.  2102.01. 

The  EPA  uses  contractors  to  perform 
services  on  or  within  federally-owned  or 
leased  facilities  and  space,  federally- 
occupied  facilities,  and  Superfund,  Oil 
Pollution  Act,  and  Stafford  Act  sites. 
Information  collected  by  on-site 
contractors  for  performing  background 
checks  and  making  suitability 
determinations  is  required  for  all 
contractor  employees  before  the 
individual  employees  can  perform  on- 
site  contract  services  for  the  EPA.  The 
Contractor  is  also  responsible  for 


maintaining  records  associated  with  all 
background  checks  and  suitability 
determinations. 

The  annual  public  reporting  and 
record  keeping  biu-den  for  this 
collection  of  information  is  a  total  of 
7,000.5  hours  annually.  This  figure  was 
determined  by  multiplying  the  average 
number  of  background  checks  per 
annum  (4,667)  by  the  estimated  time  to 
complete  one  collection  request  (1.5 
hours  per  response). 

The  total  aimual  costs  are  estimated  at 
$590,002.14.  This  figiue  was 
determined  by  multiplying  the  cost 
associated  with  one  collection  request 
($126.42)  by  the  average  number  of 
collections  per  annum  (4,667).  This 
figure  does  not  include  any  capital  or 
start-up  costs  because  it  will  not  be 
necessary  for  respondents  to  acquire  any 
capital  goods  to  provide  the  requested 
information. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

To  comment  on  the  Agency's  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  collection  techniques,  EPA 
has  established  a  public  docket  for  this 
ICR  under  Docket  ID  No.OARM-2002- 
0001,  which  is  available  for  public 
viewing  at  the  OEI  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102,  1301  Constitution  Ave.. 
^JW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
irom  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Reading  Room  is  (202)  566-1745  and 


the  telephone  number  for  the  QEI 
Docket  is  (202)  566-1752.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above.  Also,  you  can  send 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
Attention:  Desk  Office  for  EPA.  Please 
include  the  EPA  Docket  ID  No.  OARM- 
2002-0001  in  any  correspondence. 
Since  OMB  is  required  to  make  a 
decisioii  concerning  the  ICR  between  30 
and  60  days  after  January  22,  2003,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
by  Febniary  21,  2003.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

Regulatory  Flexibility  Act  (RFA).  as   » 
Amended  By  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  piuposes  of  assessing  the  impact 
of  today's  proposed  rule  on  small 
entities,  "small  entity"  is  defined  as:  (1) 
A  small  business  that  meets  the 
definition  of  a  small  business  found  in 
the  Small  Business  Act  and  codified  at 
13  CFR  121.201;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
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impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  because  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule. 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  small 
entities  because  the  contractor  will  be 
able  to  include  any  costs  incurred  in 
complying  with  clause  requirements  as 
part  of  the  costs  incmred  under  the 
contract,  either  directly  or  indirectly 
(depending  on  the  contract  type,  and  the 
contractor's  treatment  of  costs).  In 
addition,  the  types  of  background  search 
services  to  be  undertaken  pursuant  to 
the  proposed  clause  are  commercially 
available  to  all  businesses. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  their 
regulatory  actions  on  State,  local,  and 
Tribal  governments,  and  the  private 
sector.  This  proposed  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  one  year.  Any  private 
sector  costs  for  this  action  relate  to 
paperwork  requirements  and  associated 
expenditures  that  are  far  below  the  level 
established  for  UMRA  applicability. 
Thus,  this  proposed  rule  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  UMRA. 

Executive  Order  13045 

Executive  Order  13045,  entided 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
applies  to  any  nilethat:  (1)  Is 
determined  to  be  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviromnental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 


and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  rule  as 
defined  by  Executive  Order  12866.  and 
because  it  does  not  involve  decisions  on 
environmental  health  or  safety  risks. 

Executive  Order  13132 

Executive  Order  13132.  entitled, 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiu"e 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal -Government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  proposed 
rule  would  amend  the  EPAAR  to  create 
an  EPA  contract  clause  that  will  require 
contractors  to  perform  background 
checks  for  employees  performing 
services  on-site.  Thus,  the  requirements 
of  section  6  of  the  Executive  Order  do 
not  apply  to  this  proposed  rule. 

Executive  Order  131 75 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 


regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  are  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  proposed  rule. 

In  the  spirit  of  Executive  Order  13175, 
and  consistent  with  EPA  policy  to 
promote  communication  between  EPA 
and  tribal  governments,  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  from  tribal 
officials. 

National  Technology  Transfer  and 
Advancement  Act  of  1 995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Pub.  L.  104-113, 
section  12(d)  (15  U.S.C.  272  note). 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities, 
unless  to  do  so  would  be  inconsistent 
with  applicable  law.  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
sampling  procedures  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The' NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rule  does  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  use  of  any  voluntary 
.  consensus  standards. 

Executive  Order  13211  (Energy  Effects) 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution  or  Use"  (66  FR  28335  (May 
22,  2001)),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 
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List  of  Subiects  in  48  CFR  Parts  1511 
and  1552 

Environmental  protection, 
Government  procurement. 

Dated:  January  15,  2003. 
}ohn  C.  Gherardini,  III, 
Acting  Director,  Office  of  Acquisition 
Management. 

Therefore,  48  CFR  Chapter  15  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  1511  —[AMENDED] 

1.  The  authority  citations  for  Part 
1511  continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat.  390,  as 
amended,  40  U.S.C.  486(c). 

2.  Section  1511.011-81  is  added  to 
read  as  follows: 

1 51 1 .01 1  -81    Background  Checks  for  EPA 
Contractors  Performing  Services  On-Site. 

(a)  Contracting  Officers  shall  insert 
the  clause  at  1552.211-81  in  all 
solicitations  and  contracts,  except  for 
commercial  item  acquisitions,  where  it 
is  expected  that  the  contractor  will  be 
required  to  perform  services  on  or 
within  Federally-owned  or  leased  space 
and  facilities,  commercial  space 
primarily  occupied  by  federal 
employees,  or  Superftmd,  Oil  Pollution 
Act,  or  Stafford  Act  sites.  The  successful 
awardee  must  complete  the  background 
checks  and  suitability  determinations 
for  individuals  before  they  may  begin 
on-site  performance  under  the  contract. 
This  clause  is  also  required,  when 
applicable,  for  work  to  be  performed  on- 
site  that  is  ordered  under  non-EPA 
contracts. 

(b)  Contracting  Officers  may  include 
the  clause  described  in  paragraph  (a)  of 
this  clause  in  solicitations  and  contracts 
other  than  those  identified  in  paragraph 
(a)  of  this  clause,  including  commercial 
item  acquisitions  if  deemed  appropriate, 
if  determined  necessary  in  order  to 
protect  the  Government's  interests  and 
national  security. 

(c)  Contracting  Officers,  on  a  case-by- 
case  basis,  may,  either  temporarily  or 
permanently,  waive  the  requirement  for 
background  checks  and  suitability 
determinations  if  they  determine,  in 
writing,  that  they  are  not  necessary  at  a 
specific  location,  or  for  a  specific 
individual,  in  order  to  protect  the 
Government's  interest  and  national 
security. 

(d)  As  used  in  the  solicitation  and 
contract  clause,  Superfund  or  CERCLA 
refers  to  the  "Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA,  as 
amended  by  SARA  in  1986),  42  U.S.C. 
9601;  the  Oil  Pollution  Act  refers  to  the 


Clean  Water  Act  as  amended  by  the  Oil 
PoUuUon  Act  of  1990  (OPA),  33  U.S.C. 
2701;  and  the  Stafford  Act  is  the  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121. 

PART  1552— [AMENDED] 

3.  The  authority  citation  for  Part  1552 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  Sec.  205(c),  63 
Stat.  390,  as  amended.  40  U.S.C.  486(c);  and 
41  U.S.C.  418(b). 

4.  Section  1552.211-81  is  added  to 
read  as  follows: 

1552.211-81     Background  Checks  for  EPA 
Contractors  Performing  Services  On-Site. 

As  prescribed  in  1511.011-81,  insert 
the  following  clause: 

BACKGROUND  CHECKS  FOR  EPA 
CONTRACTORS  PERFORMING  SERVICES 
ON-SITE  (XXX  2003) 

(a)  The  requirements  of  this  clause  apply 
to  the  successful  awardee(s)  of  the  contract 
who  will  be  performing  on-site  work  for  EPA 
under  the  contract. 

(b)  Definitions. 

For  purposes  of  this  clause,  the  following 
definitions  apply: 

(1)  On-Site:  "On-site"  refers  to  any, 
federally-owned  or  leased  space  and  facilities 
and  any  commercial  space  primarily 
occupied  by  federal  workers.  It  also  includes 
sites  where  the  Environmental  Protection 
Agency  (EPA)  is  working  under  the  authority 
of  CERCLA,  the  Oil  Pollution  Act,  or  the 
Stafford  Act. 

(2)  Suitability:  "Suitability"  refers  to 
identifiable  character  traits  and  past  conduct 
which  are  reasonably  sufficient  to  indicate 
whether  a  given  individual  is  likely  or  not 
likely  to  be  able  to  perform  the  requirements 
of  a  contract  or  subcontract  at  EPA  on-site 
locations  without  undue  risk  to  the  interests 
of  the  Government  and  the  national  security. 

(3)  Suitability  determination:  A  "suitability 
determination"  is  a  determination  that  there 
are  reasonable  grounds  to  believe  that  an 
individual  will  likely  be  able  to  perform  the 
contract  requirements  on-site  without  undue 
risk  to  the  interests  of  the  Government  and 
the  national  security. 

(c)  Applicability. 

(1)  Contractors  shall  perform  background 
checks  and  make  suitability  determinations 
on  contractor  employees  before  the 
individual  employees  can  perform  on-site 
contract  services  for  the  EPA. 

(2)  Contracting  Officers,  on  a  case-by-case 
basis,  may,  either  temporarily  or 
permanently,  waive  the  requirements  of  this 
clause,  if  they  determine  in  writing  that 
background  checks  and  suitability 
determinations  are  not  necessary  at  a  specific 
location,  or  for  a  specific  individual,  in  order 
to  protect  the  Government's  interests  and 
national  security. 

(d)  Background  Check. 

(1)  The  Contractor  is  responsible  for 
completing  background  checks  and  making 
suitability  determinations  on  its  employees 
prior  to  the  employee  beginning  on-site  work. 


Compliance  with  the  requirement  for 
performing  a  background  check  and  making 
a  suitability  determination  shall  not  be 
construed  as  providing  a  contractor  employee 
clearance  to  have  access  to  classified 
information  or  confidential  business 
information.  Contractors  are  required  to 
maintain  records  of  background  checks  and 
suitability  determinations  for  four  years  after 
they  are  completed,  and  to  make  them 
available  to  the  Government  when  requested. 

(2)  At  a  minimum,  the  background  check 
and  suitability  determination  must  include 
an  evaluation  of: 

(i)  Law  enforcement  checks  (Federal,  State, 
and  Local  for  the  past  5  years); 

(ii)  Credit  report; 

(iii)  Social  Security  Number  trace; 

(iv)  Verification  of  U.S.  citizenship  or  legal 
resident  status; 

(v)  Employment  history  (past  5  years); 

(vi)  Education  history  (highest  degree 
verified); 

(vii)  References  (3  individu^); 

(viii)  Residence  (past  3  years); 

(ix)  Military  service  discharge  notice;  and 

(x)  Professional  license  and  certification. 

(e)  Background  Check  Guidelines. 

(1)  In  making  a  suitability  determination, 
the  contractor  shall  consider  the  following 
factors  and  evaluate  them  against  the  work  to 
be  performed,  the  performance  location,  and 
the  degree  of  risk  to  the  Government: 

(i)  Any  loyalty  or  terrorism  issue; 

(ii)  Patterns  of  conduct  (e.g.,  alcoholism/ 
drug  addiction,  financial  irresponsibility/ 
major  liabilities,  dishonesty,  unemployability 
for  negligence  or  misconduct,  criminal 
conduct); 

(iii)  Dishonorable  military  discharge; 

(iv)  Felony  and  misdemeanor  offenses; 

(v)  Drug  manufacturing/trafficking/sale; 

(vi)  Major  honesty  issue  (e.g.,  extortion, 
armed  robbery,  embezzlement,  perjury); 

(vii)  Criminal  sexual  misconduct; 

(viii)  Serious  violent  behavior  (e.g.,  rape, 
aggravated  assault,  arson,  child  abuse, 
manslaughter); 

(ix)  Illegal  use  of  firearms/explosives;  and 

(x)  Employment  related  misconduct 
involving  dishonesty,  criminal  or  violent 
behavior. 

(2)  The  contractor  shall  evaluate  any 
adverse  information  about  an  individual  by 
considering  the  following  factors  before 
making  a  suitability  determination: 

(i)  The  nature,  extent  and  seriousness  of 
the  conduct; 

(ii)  The  circumstances  surrounding  the 
conduct;  . 

(iii)  The  frequency  aftd  recency  of  the 
conduct; 

(iv)  The  individual's  age  and  maturity  at 
the  time  of  the  conduct; 

(v)  The  presence  or  absence  of 
rehabilitation  and  other  pertinent  behavior 
changes; 

(vi)  The  potential  for  pressure,  coercion, 
exploitation,  or  duress;  and 

(vii)  The  likelihood  of  continuation  of  the 
conduct. 

(0  Employee  Removal. 

Whenever  a  contractor  becomes  aware  that 
any  employee  working  at  an  on-site  location 
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under  an  EPA  contract  becomes  an 
unacceptable  risk  to  the  Government,  the 
contractor  shall  immediately  remove  that 
employee  from  the  site,  notify  the 
Contracting  Officer  that  such  a  removal  has 
taken  place,  and  replace  them  with  a 
qualified  substitute.  If  the  approval  of  the 
Contracting  Officer  was  initially  required  for 
the  removed  employee,  Contracting  Officer 
approval  is  required  for  the  replacement 
employee. 
■  (g)  Contracting  Officer  Notification. 

Prior  to  commencement  of  on-site  contract 
performance,  the  contractor  shall  notify  the 
Contracting  Officer  that  the  background 
chiBcks  and  suitability  determinations 
required  by  this  clause  have  been  completed 
for  affected  individuals. 

(h)  Flowdown  Provision. 

The  Contractor  agrees  to  insert  terms  that 
conform  substantially  to  the  language  of  this 
clause  in  all  subcontracts  under  this  contract. 

(End  of  clause) 

[FR  Doc.  03-1361  Filed  1-21-03;  8:45  am] 
BILLMG  CODE  6560-SO-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  2002-12347;  Notice  01] 

New  Rearview  Technology  and  Federal 
Motor  Vehicle  Safety  Standard  No.  Ill; 
Rearview  Mirrors 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  comments. 

SUMMARY:  The  agency  has  received  two 
petitions  asking  us  to  amend  the  Federal 
Motor  Vehicle  Safety  Standard  for 
rearview  mirrors.  AM  General 
Corporation  (AM  General)  petitioned 
the  agency  to  cunend  the  standard  to 
permit  vehicles  with  a  gross  vehicle 
weight  rating-(GVWR)  of  more  than 
4,536  kilograms  (kg)  and  with  an  overall 
length  that  is  less  dian  508  centimeters 
(cm)  to  have  the  option  of  being 
equipped  with  a  passenger-side  convex 
mirror  with  an  area  of  at  least  323 
square  centimeters  (cm^).  Currently, 
these  vehicles  are  required  to  have  a  flat 
passenger-side  mirror  with  a  reflective 
area  of  at  least  323  cm^.  The  agency 
granted  AM  General's  petition  on  May 
23, 2001. 

In  addition,  Ms.  Barbara  Sanford 
petitioned  the  agency  to  amend  the 
rearview  mirror  standard  to  require  that 
all  commercial  trucks  traveling  on 
interstate  highways  have  convex  mirrors 
affixed  to  their  fi-ont  right  and  left 
fenders  to  give  drivers  of  these  vehicles 


a  better  view  of  the  area  around  them 
while  making  a  lane  change.  The  agency 
granted  Ms.  Sanford's  petition  on  May 
21,  2001. 

This  document  discusses  the 
recommendations  submitted  by  AM 
General  and  Ms.  Sanford  and  asks 
questions  that  we  hope  will  help  us  to 
determine  whether  they  would  be 
beneficial  to  safety  and  at  what  cost.  In 
addition  to  addressing  the 
aforementioned  petitions,  the  agency 
also  wishes  to  take  this  opportimity  to 
examine  the  rearview  mirror  standard  as 
a  whole  to  determine  whether  there  are 
any  amendments  that  can  be  made  to 
allow  consumers  to  utilize  innovations 
in  mirror  and  other  rearview  technology 
that  have  been  developed  since  the 
standard  was  last  amended  in  1982.  It 
should  be  pointed  out  that  the  changes 
to  the  standard  that  are  being  explored 
are  to  eliminate  impediments  to  new 
technology.  Any  amendments  woidd 
permit,  but  not  require,  the  use  of  new 
technology. 

DATES:  Conmients  must  be  received  on 
or  before  March  24,  2003. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  i^imbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street  SW., 
Washington,  DC  20590.  It  is  requested, 
but  not  required,  that  two  copies  of  the 
comments  be  provided.  The  Docket 
Section  is  open  on  weekdays  from  10 
a.m.  to  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chris  Flanigan,  Office  of  Rulemaking, 
NHTSA,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Mr.  Flanigan's 
telephone  number  is  (202)  366-4918 
and  his  facsimile  number  is  (202)  366- 
4329. 
SUPPLEMENTARY  INFORMATION: 

Background 

Standard  No.  Ill 

When  standard  No.  Ill  was 
promulgated  in  1967,  it  applied  only  to 
passenger  cars.  The  standard  only 
permitted  the  use  of  mirrors  of  unit 
magnification  (hereafter  referred  to  as 
flat  mirrors)  at  that  time.  On  August  12. 
1975,  the  agency  published  a  final  rule 
that  extended  the  passenger  car 
requirements  to  multipurpose  passenger 
vehicles,  trucks,  and  buses  with  a 
GVWR  4,536  kg  or  less  (hereafter 
referred  to  as  light  trucks)  [40  FR 
33825].  The  final  rule  established 
requirements  for  light  trucks  to  have 
either  outside  flat  mirrors  that  meet 
passenger  car  requirements  or  mirrors 
with  an  area  of  at  least  126  cm^. 

The  August  12,  1975  notice  also 
established  requirements  that 


multipurpose  passenger  vehicles, 
trucks,  and  buses  with  a  GVWR  of 
between  4,536  kg  and  11,340  kg  have 
flat  outside  mirrors  with  a  reflective 
surface  of  not  less  than  323  cm^.  On 
December  30, 1976,  the  agency 
published  a  final  rule  that  established 
requirements  for  multipiu^jose 
passenger  vehicles,  trucks,  and  buses     , 
with  a  GVWR  of  11,340  kg  or  more.  The 
requirements  specified  that  these 
vehicles  have  outside  mirrors  with  a 
reflective  surface  of  not  less  than  323 
cm^. 

Until  1982,  the  agency  allowed  only 
flat  mirrors  on  vehicles  with  a  GVWR  of 
4,536  kg  or  less  other  than  school  buses 
(hereafter  referred  to  as  "light 
vehicles").  However,  on  September  2, 
1982,  the  agency  published  a  final  rule 
amending  Standard  No.  Ill  to  allow 
constant  radius  of  curvature  or  spherical 
convex  mirrors  (hereafter  referred  to  as 
"convex  mirrors")  to  be  used  on  light 
vehicles  [47  FR  38698].  The  surface  of 
this  type  of  mirror  is  ciuved  to  increase 
the  field  of  view.  This  action  was  in 
response  to  a  May  6,  1976,  petition  from 
General  Motors  Corporation  (GM).  GM 
petitioned  the  agency  to  amend  the 
standard  to  allow  convex  mirrors  on  the 
passenger  side  of  light  vehicles  where 
the  interior  mirror  did  not  meet  the  field 
of  view  requirements.  GM  pointed  out 
in  its  petition  that  convex  mirrors 
would  provide  a  wider  field  of  view 
than  the  flat  mirrors  of  the  same  size. 
The  amendment  gave  light  vehicles 
that  do  not  meet  the  field  of  view 
requirements  for  their  interior  mirror 
the  option  of  having  an  outside  mirror 
of  unit  magnification  or  a  convex  mirror 
installed  on  the  passenger  side.  The 
agency,  however,  was  concerned  about 
the  greater  difficulties  in  correctly 
judging  distance  and  speed  that  occur 
using  convex  mirrors  as  a  result  of  the 
distortion  of  the  objects  being  viewed. 
This  concern  has  to  be  balanced  by  the 
fact  that  convex  mirrors  greaUy  increase 
the  driver's  field  of  view  and.  therefore, 
reduce  the  necessity  for  head  movement 
to  detect  other  vehicles. 

Since  convex  mirrors  have  been 
permitted  on  the  passenger  side  of  light 
vehicles,  many  manufacturers  have  used 
them.  Today,  most  light  vehicles  have  a 
convex  mirror  on  the  passenger  side. 
However,  the  agency  still  receives 
complaints  from  consumers  about  these 
mirrors.  As  described  below,  convex 
mirrors  have  characteristics  that  present 
problems  for  a  portion  of  the  driving 
public. 

Currently  Permitted  Mirrors 

The  main  difference  between  a  flat 
mirror  and  convex  mirror  is  that  the 
image  of  an  object  viewed  in  a  convex 
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mirror  is  both  distorted  and  smaller 
than  that  of  the  Scune  object  viewed  in 
a  flat  mirror.  Therefore,  such  an  object 
appears  farther  away  and  could  be  less 
recognizable  when  viewed  in  a  convex 
mirror.  Additionally,  if  the  object  were 
approaching  or  receding,  its  rate  of 
change  in  position  relative  to  other 
vehicles  and  its  speed  are  more  difficult 
to  judge  as  well.  For  example,  a  driver 
who  is  not  familiar  with  using  a  convex 
mirror  on  the  passenger  side  may 
determine  that  it  is  safe  to  change  lanes 
to  the  right,  not  realizing  that  a  vehicle 
to  the  right  rear  is  too  close  for  the 
maneuver  to  be  completed  safely.  This 
is  why  convex  mirrors  have  been 
permitted  only  in  conjunction  with  flat 
interior  mirrors.  The  flat  interior  mirror 
provides  the  correct  depth  and  speed 
perception,  whereas  the  convex  mirror 
achieves  greater  field  of  view,  but 
cannot  give  precise  depth  and  speed 
perception.  Even  if  the  interior  mirror 
does  not  meet  the  field  of  view 
requirements  in  the  standard,  it  is  still 
available  for  speed  and  distance 
judgment  of  vehicles  that  are  detected  in 
the  right  convex  mirror,  if  they  are  also 
visible  in  the  interior  mirror. 

There  have  been  other  problems 
associated  with  the  use  of  convex 
mirrors  that  include  double  vision, 
eyestrain,  and  nausea.  Based  on 
research,  the  agency  determined  that 
these  problems  could  be  minimized  by 
placing  certain  restrictions  on  the 
mirror's  design  and  by  trading  off 
correct  speed  and  depth  perception  to 
achieve  a  greater  field  of  view.  If  a 
vehicle  has  an  interior  mirror  that  does 
not  meet  the  field  of  view  requirements 
and  the  manufacturer  opts  to  use  a 
convex  mirror  on  the  passenger  side,  the 
convex  mirror  must  meet  the  following 
three  requirements:  (1)  When  the  radius 
of  curvature  is  measured  at  ten  different 
positions  as  specified  in  the  standard, 
none  of  the  radii  of  ciu^atiu-e  readings 
may  deviate  fi^om  the  average  radius  of 
ciuT/ature  by  more  than  plus  or  minus 
12.5  percent;  (2)  the  mirror  must  be 
indelibly  marked  at  the  lower  edge  of 
the  mirror's  reflective  surface  with  the 
words  "Objects  In  Mirror  Are  Closer 
Th^  They  Appear";  and  (3)  the  average 
radius  of  curvature  cannot  be  less  than 
889  millimeters  (mm)  and  not  more  than 
1,651  mm. 

The  first  requirement,  that  the  convex 
mirror's  radius  of  curvature  may  not 
deviate  more  than  plus  or  minus  12.5 
percent  from  the  average  radius  of 
ciuvature,  is  to  ensure  that  the  mirrors 
have  a  reasonably  constant  radius  of 
ciuvature.  This  minimizes  changes  in 
image  distortion  across  the  face  of  the 
mirror.  This  helps  reduce  many  of  the 


reported  instances  of  double  vision, 
nausea,  and  dizziness. 

The  second  requirement  specifies  that 
a  visible  warning  be  marked  on  the 
mirror's  reflective  surface.  Because  the 
mirrors  cause  distance  and  speed 
distortion,  i.e.,  the  objects  appear 
further  away  in  the  mirror,  the  .agency 
felt  that  a  warning  should  be  placed  in 
plain  view  to  the  vehicle  operator.  This 
is  the  rationale  for  the  second 
requirement,  that  the  mirrors  be  labeled 
with  "Objects  in  Mirror  Are  Closer  Than 
They  Appear."  If  the  driver  is  aware  of 
this  label,  the  driver  will  be  aware  that 
this  mirror  is  not  a  flat  mirror,  and 
hopefully  not  make  a  mistake  in 
judgment. 

Tne  third  requirement,  which 
specifies  a  minimum  and  maximum 
radii  of  curvature  of  the  mirrors,  is  to 
ensiue  that  the  mirrors  on  different 
vehicles  possess  some  level  of 
uniformity.  For  example,  if  a  person 
became  accustomed  to  driving  a  vehicle 
with  a  passenger-side  mirror  radius  of 
curvatiue  of  2,500  nun,  the  same  person 
might  experience  disorientation  if  he  or 
she  drove  a  vehicle  with  a  passenger- 
side  mirror  radius  of^urvature  of  500 
mm.  In  Standard  No.  Ill,  the  allowable 
range  of  radii  of  curvatiu-e  of  between 
889  mm  and  1,651  mm  is  based  on  a 
study  performed  by  Vector  Enterprises, 
Inc.  (Vector)  ["Passenger  Vehicle,  Light 
Truck,  and  Van  Convex  Mirror 
Optimization  and  Evaluation  Studies," 
August  1980,  DOT  HS  805-695]  in 
which  a  number  of  convex  mirrors  were 
evaluated.  In  this  study.  Vector  found 
that  a  radius  range  of  1,016  mm  to  1,524 
mm  provided  the  best  results.  The 
agency  proposed  this  range  in  a  1978 
notice  of  proposed  rulemaking  (NPRM) 
[43  FR  51657].  However,  based  on 
comments  by  manufactiu^rs  to  the 
NPRM,  the  agency  increased  the  range 
by  127  mm  on  each  end. 

Recent  Innovations  in  Rearview 
Technology 

Non-Planar  Mirrors 

Since  the  last  significant  changes 
were  made  to  Stand^d  No.  Ill  in  1982, 
there  have  been  a  niunber  of 
innovations  to  rearview  technology.  The 
main  innovation  in  mirror  technology  is 
the  development  of  a  hybrid  mirror 
called  an  aspheric  convex  mirror 
(hereafter  referred  to  as  an  "aspheric 
mirror").  Aspheric  mirrors  differ  from 
the  currently  allowed  convex  mirrors  in 
that  they  do  not  have  a  constant  radius 
of  curvatiu-e.  Generally,  these  mirrors 
have  a  convex  area  with  a  large  radius 
of  curvature  that  provides  a  relatively 
undistorted  view.  Typically,  this  area 
constitutes  approximately  60  to  80 


percent  of  the  mirror  surface.  In  this 
portion  of  the  mirror,  the  radius  can  be 
so  large  that  it  will  appear  to  be  flat  (the 
radius  of  curvature  of  a  flat  mirror  is 
infinity).  The  relatively  flat  portion  of 
the  mirror  allows  the  driver  to  make 
more  accurate  speed  and  distance 
judgments  about  the  adjacent  vehicles 
than  would  be  possible  with  a  convex 
mirror.  On  mirrors  currently  being 
manufactured  for  the  aftermarket  and 
for  use  in  other  countries,  the  radius  of 
curvature  of  this  flatter  area  can  range 
from  2,032  mm  to  12,700  mm. 

Extending  from  the  large  radius  of 
curvature  portion  of  the  mirror  outward, 
away  from  the  vehicle,  is  another  area 
in  which  the  radius  of  curvature 
gradually  decreases.  This  portion 
increases  the  field  of  view  by  smoothly 
transitioning  from  the  large  radius  of 
curvature  in  the  relatively  flat  portion  to 
a  much  smaller  radius.  Because  of  the 
variation  in  radii  of  curvature,  the 
outside  portion  of  the  mirror  is  distorted 
much  like  that  of  a  convex  mirror.  This 
is  how  the  larger  field  of  view  is  ■ 
attained.  With  this  larger  field  of  view, 
there  could  be  a  reduction  or  even  an 
elimination  of  the  blind  spots  that 
currently  exist  when  flat  mirrors  are 
used.  The  most  convex  (outer)  area  of 
the  aspheric  mirror  can  provide  a  field 
of  view  that  is  as  much  as  30  percent 
larger  than  that  of  a  similarly  sized 
convex  mirror  with  a  uniform  radius  of 
curvatiue  that  satisfies  the  current 
standard. 

Because  these  mirrors  essentially 
provide  two  different  types  of  views  to 
the  rear  of  the  vehicle,  some  aspheric 
mirrors  have  an  etched  line  delineating 
where  the  portion  of  the  mirror  that  is 
the  effectively  flatter  section  ends  and 
the  more  curved  section  begins.  This  is 
done  to  reduce  confusion  about  which 
images  are  distorted  and  which  are  less 
so. 

Video  Systems 

Due  to  the  decrease  in  the  cost  of 
video  monitoring  equipment  in  recent 
years,  manufacturers  have  begim  to 
explore  ways  to  incorporate  this 
technology  into  motor  vehicle  rear 
vision  systems.  In  these  prototype 
systems,  video  cameras  can  be  placed  in 
almost  any  position  on  the  interior  or 
exterior  of  the  vehicle.  The  cameras  are 
wired  to  monitors  in  the  forward  of  the 
vehicle  so  that  they  can  be  viewed  by 
the  driver.  Because  of  the  many  possible 
mounting  locations  of  the  cameras, 
these  systems  can  provide  views  to  the 
driver  that  mirrors  are  not  able  to 
achieve. 

There  are  companies  that  have 
already  begun  to  implement  this 
technology.  In  addition  to  the  mirror 
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system  already  required  by  the  standard, 
some  have  provided  video  systems  for 
an  auxiliary  rear  view.  The  United 
Parcel  Service  (UPS)  has  installed  video 
systems  in  approximately  65,000  of  its 
delivery  trucks.  These  systems  provide 
the  driver  with  a  view  of  the  area 
directly  behind  the  vehicle  and  are 
generally  used  for  backing  purposes. 
The  view  is  similar  to  that  which  is 
provided  by  an  interior  mirror  in  a 
passenger  vehicle,  but  can  afford  a 
much  larger  field  of  view  close  to  the 
vehicle. 

One  of  the  benefits  of  eliminating 
exterior  mirrors  on  vehicles  would  be  in 
the  area  of  fuel  economy.  Removing 
these  mirrors  would  decrease  the  wind 
resistance  on  a  vehicle  and  thus 
decrease  the  amoimt  of  fuel  consiuned. 
These  benefits  have  been  estimated  to 
be  as  much  as  two  percent  fuel  savings 
for  large  trucks. 

Another  benefit  of  a  video  system  is 
the  ability  to  filter  out  or  reduce  visual 
obstructions  or  degradations  caused  by 
snow,  rain,  lack  of  light,  or  glare  from 
following  vehicles'  heiadlamps.  By 
adjusting  a  monitor's  contrast, 
brightness,  or  sharpness,  the  image 
provided  to  the  driver  can  be  controlled. 
It  is  likely  that  these  systems  will  be 
controlled  by  a  computer  that  can  detect 
these  visual  hindrances  and 
automatically  correct  for  them. 

AM  General's  Petition 

In  its  September  2000  petition,  AM 
General  recommended  that  the  agency 
amend  Standard  No.  Ill  to  allow 
manufactiuers  the  option  of  placing  a 
convex  passenger-side  rearview  mirror 
on  light  trucks  with  a  GVWR  of  more 
than  4,536  kg,  but  with  a  length  of  less 
than  508  cm.  Currently,  these  vehicles 
must  have  a  flat  passenger-side  mirror 
with  a  reflective  area  of  not  less  than 
323  cm^^.  As  stated  above,  light  trucks 
with  a  GVWR  4,536  kg  or  less  may  be 
equipped  with  either  a  convex  mirror  or 
a  flat  mirror  that  meets  passenger  car 
requirements  or  a  flat  mirror  with  a 
reflective  area  of  not  less  than  126  cm^. 
AM  General  proposed  three  conditions 
that  these  vehicles  would  have  to  meet 
to  be  equipped  with  a  convex  mirror:  (1) 
The  mirror  should  be  at  least  323  cm^ 


in  area;  (2)  it  should  comply  with  the 
convex  mirror  requirements  in 
Paragraph  S5.4  of  the  standard;  and  (3) 
the  overall  length  of  the  vehicle  should 
be  less  than  508  cm. 

By  petitioning  the  agency,  AM 
General  is  attempting  to  solve  a  problem 
it  has  had  with  a  specific  vehicle  it 
produces,  the  Hummer.  The  Hummer  is 
a  foiur-wheel-drive  vehicle  that, 
depending  on  the  configuration,  can 
have  a  GVWR  of  between  4,672  kg  and 
5,488  kg.  Because  the  Hummer  has  a 
GVWR  that  is  greater  than  4,536  kg,  it 
is  required  to  have  a  flat  passenger-side 
mirror  with  a  reflective  area  of  not  less 
than  323  cm^.  AM  General  states  that  a 
large  majority  of  Hummer  owners  are 
installing  small,  round  convex  mirrors 
on  their  flat  passenger-side  mirrors  to 
provide  a  better  rearward  field  of  view, 
particularly  for  lane  changes.  It  has 
received  numerous  requests  from  these 
owners  to  install  a  full-sized  convex 
mirror  like  those  offered  on  similarly 
sized  light  trucks.  The  only  explanation 
AM  General  has  been  able  to  provide  to 
them  is  that  Standard  No.  Ill  does  not 
allow  such  mirrors  on  these  vehicles. 
Since  the  Hummer  is  essentially  the 
same  size  as  some  other  full  size  light 
trucks,  AM  General  does  not  think  it 
reasonable  that  it  would  be  precluded 
from  utilizing  the  same  type  of  rearview 
mirrors  as  them.  AM  General  believes 
that,  although  the  vehicle  owner's 
application  of  the  small  convex  mirrors 
to  the  flat  mirrors  may  provide  some 
additional  benefit,  it  is  not  the  ultimate 
solution.  A  full  size  convex  mirror 
would  provide  a  larger  field  of  view.  In 
addition,  the  full  size  convex  mirror 
would  have  less  distortion,  as  small 
add-on  convex  mirrors,  or  spbt  mirrors, 
tend  to  have  small  radii  of  curvatiu^. 
On  July  26,  2000,  AM  General  met 
with  the  agency  to  outline  its  concerns 
and  to  give  agency  staff  the  opportunity 
to  drive  the  Hummer  with  two  mirror 
configurations:  a  standard  323  cm^  fiat 
mirror  and  a  323  cm=^  convex  mirror. 
Three  agency  engineers  examined  the 
two  mirror  systems  on  the  Hununer  and 
two  drove  it  with  these  systems.  One 
engineer  sat  in  the  Hummer  and 
assessed  the  fields  of  view  of  both 
mirrors  without  driving  it.  All  three 


agreed  that,  when  attempting  a  lane 
change  to  the  right,  the  passenger-side 
convex  mirror  provided  a  better  view  of 
the  rearward  area  when  compared  to  the 
flat  one.  Because  the  interior  rearview 
mirror  did  not  provide  an  adequate 
rearward  view,  the  driver  would  have  to 
rely  heavily  on  the  outside  mirrors.  This 
increased  the  importance  of  having  a 
wider  field  of  view  in  the  outside 
mirrors,  even  if  it  could  cause  greater 
distortion. 

AM  General  supports  its  petition  by 
pointing  out  that  in  1975,  when 
Standard  No.  Ill  was  amended  to 
require  flat  passenger-side  mirrors  on 
vehicles  of  over  4,536  kg  GVWR,  there 
were  no  vehicles  in  use  that  were 
comparable  to  the  Hummer.  In  the 
rulemaking,  the  agency's  rationale  for 
requiring  flat  passenger-side  mirrors 
was  that  a  driver  of  a  large  vehicle  needs 
an  undistorted  view  when  moving  in 
reverse.  Also,  these  larger  vehicles  did 
not  typically  have  an  interior  flat  mirror 
to  aid  in  judging  distance.  In  the  final 
rule,  the  agency  linked  vehicle  size  to 
weight,  stating  that  vehicles  over  4,536 
kg  GVWR  needed  special  mirror  systems 
"suited  to  their  large  size."  Also,  in  the 
notice  of  proposed  rulemaking  (NPRM) 
that  preceded  the  1975  final  rule  [39  FR 
15143],  the  agency  stated  that  "if  the 
vehicle  resembles  a  passenger  car  with 
regard  to  its  rearward  visibility 
potential,  the  manufacturer  will  be  free 
to  equip  it  with  a  passenger  car-type 
mirror  system." 

AM  General  also  cites  the  rationale 
that  the  agency  used  in  the  preamble  to 
the  1982  final  rule  allowing  convex 
mirrors  on  light  vehicles,  which 
indicated  that  the  main  safety  benefit  of 
these  mirrors  is  that  they  provide  "an 
expanded  field  of  view  of  the  right,  rear 
quadrant  area  adjacent  to  the  vehicle, 
thus  reducing  the  need  of  the  driver  to 
timi  around  to  view  that  area  directly." 

AM  General  points  out  that,  while  the 
Hummer's  overall  size  is  comparable  to 
other  full  size  sport  utility  vehicles 
(SUVs)  and  pickups,  its  GVWR  is 
considerably  greater.  To  support  this, 
AM  General  submitted  specifications  of 
other  light  trucks  for  comparison.  These 
are  outlined  in  the  table  below. 


COMPARATIVE  SPECIFICATIONS  FOR  FULL  SiZE  SUVS  AND  PICKUPS  (1999  MY) 


Make  and  model 


AM  General  Hummer 

Full  Size  SUVs: 

Ford  Excursion  

Chevrolet  Tahoe  

Chevrolet  Suburt>an  .... 

Jeep  Grand  Cherokee 

Nissan  Pathfinder  


GVWR 
(kg) 


4,672-5,488 

3,901 
3,084 
3,901 
2,812 
2.336 


Ler)gth 
(cm) 


469 

576 
507 
558 
461 
453 


Height 
(cm) 


191 

202 
179 
181 
176 
170 


Wklth 
(cm) 


220 

203 
195 
194 
184 
174 
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Comparative  Specifications  for  Full  Size  SUVS  and  Pickups  (1999  MY)— (Continued 


Make  and  model 


GVWR 
(kg) 


Length 
(cm) 


Height 
(cm) 


Width 
(cm) 


Toyota  Landcmiser 

Mitsubishi  Montero  '. 

Land  Rover  Range  Rover  .. 

Average 

Full  Size  Pickups: 

Ford  F-250  4-door 

Dodge  Ram  2500  Club  Cab 

Chevy  3500  Crew  Cab  

Toyota  Tacoma  Xtracab  

Average 


3,111 
2,268 
2,250 


2,958 

3,992 
3,992 
4,536 
2,040 


3,640 


489 
453 
471 


496 

577 
620 
637 
516 


588 


186 
168 

182 


181 

194 
185 
188 

158 


181 


194 
178 
189 


189 

203 
201 
239 

169 


203 


The  average  GVWR  of  SUVs  was 
2,958  kg,  with  the  Ford  Excursion  and 
Chevrolet  Suburban  being  the  highest. 
Bodi  had  a  GVWR  of  3,901  kg.  The 
average  GVWR  of  pickups  was  3,640  kg, 
with  the  Chevrolet  3500  Crew  Cab  (with 
dual  rear  wheels)  being  the  highest  at 
4,536  kg.  The  Hummer's  greater  GVWR 
is  said  to  be  attributable  to  heavy-duty 
features  such  as  its  drive  train  and  its 
reinforced  frame.  While  the  GVWR  of 
the  Hummer  is  significantly  greater  than 
many  full  size  SUVs  and  pickups,  it  is 
comparable  in  size. 

AM  (General  stated  that  it  is  not  aware 
of  any  studies  or  data  available  in  either 
this  country  or  any  other  countries  that 
suggest  that  its  recommended 
amendment  would  adversely  impact 
motor  vehicle  safety.  It  also  states  that 
several  countries  already  have  similar 
requirements.  ECE  Regulation  No.  46, 
June  1997,  permits  a  wide-angle  exterior 
rearview  mirror  on  vehicles  with  a 
GVWR  that  is  less  than  7,500  kg. 
Canadian  Standard  No.  Ill  allows 
vehicles  with  a  GVWR  of  greater  than 
4,536  kg  to  have  a  passenger-side 
convex  mirror  as  long  as  it  is  at  least  323 
cm  -  in  area.  Australian  Design  Rule  14/ 
02  allows  vehicles  to  have  a  passenger- 
side  convex  mirror  if  the  reflective 
surface  area  is  equal  or  greater  than  that 
of  a  flat  mirror  that  meets  its  field  of 
view  requirements. 

Mirror  Research 

On  March  13,  1996,  the  agency 
convened  a  public  meeting  in  Romulus, 
Michigan,  to  seek  information  from 
interested  parties  on  the  safety  of  mirror 
systems  and  suggestions  for  actions  to 
enhance  safety.  A  Federal  Register 
notice  announcing  this  meeting  [61  FR 
4624)  also  invited  written  comments.  Of 
the  12  commenters,  all  stated  that  there 
should  be  a  change  in  the  requirements 
of  Standard  No.  Ill,  or  at  least  research 
should  be  conducted  to  determine  if  a 
change  is  needed.  Attendees  at  the 
workshop  also  identified  future  human 


factors  research  needed  for  determining 
rearview  mirror  performance  and  design 
requirements  that  would  insure  that 
drivers  could  use  rearview  mirrors 
safely  and  effectively.  These  suggestions 
are  outlined  in  a  technical  report  titled 
"Workshop  on  Rearview  Mirror  Human 
Factors  Research  Needs:  Summary  of 
Recommendations."  [DOT  HS  808  486). 
The  main  thrust  of  the  conunents  was 
that  the  agency  should  consider 
amending  the  standard  to  allow  non- 
planar  mirrors  on  the  driver  side  of  the 
vehicle.  These  mirrors  are  Currently 
used  on  the  driver  side  of  some  vehicles 
in  Europe,  Japan,  and  South  Africa. 
Consistent  with  these  suggestions 
from  the  industry,  the  agency  initiated 
research  on  non-planar  driver  side 
mirrors.  The  agency  contracted  with  the 
TNO  Human  Factors  Research  Institute 
(TNO)  in  the  Netherlands  to  conduct 
this  research.  The  resulting  paper,  titled 
"Non-planar  Driver's  Side  Rearview 
Mirrors:  A  Survey  of  Mirror  Types  and 
European  Driver  Experience  and  a 
Driver  Behavior  Study  on  the  Influence 
of  Experience  and  Driver  Age  on  Gap 
Acceptance  and  Vehicle  Detection," 
[DOT  HS  809  149]  examined  European 
drivers*  use  of  non-planar  driver  side 
mirrors.  The  study  was  conducted  on 
European  drivers  because  only  flat 
driver  side  mirrors  are  permitted  in  the 
U.S.  The  Scmiple  of  vehicles  in  the  study 
consisted  of  43  percent  with  planar 
driver  side  mirrors,  34  percent  with 
convex  mirrors,  and  23  percent  with 
aspherical  mirrors.  The  passenger-side 
mirrors  were  predominantly  convex  (92 
percent).  The  study  found  that  drivers' 
experience  with  aspheric  mirrors  on  the 
driver's  side  did  not  generally 
compensate  for  the  negative  effect  of 
accepting  smaller  gaps,  with  the 
exception  of  drivers  who  were 
accustomed  to  convex  mirrors  on  the 
driver's  side.  In  addition,  there  was  no 
increase  in  the  visual  workload  required 
to  process  information  in  non-planar 
mirrors.  The  conclusion  was  that  the 


relative  benefits  of  using  aspheric 
mirrors  on  the  driver's  side  could 
outweigh  the  possible  negative  effects. 

The  agency  contracted  with  the 
Scientex  Corporation  (Scientex)  to 
assess  different  driver  side  mirror 
designs  and  compare  them  to  the 
standard  flat  mirror.  The  report,  titled 
"Simulator-based  Assessment  of  Driver 
side  Mirrors  for  Passenger  Cars,"  [DOT 
HS  808  807]  examined  four  non-planar 
mirrors:  (1)  Spherically  convex,  (2)  a 
side-by-side  design  where  40  percent  of 
the  inboard  area  was  spherically  convex 
and  the  remaining  outboard  area  was 
aspherically  convex,  (3)  an  over-under 
design  that  was  flat  on  top  and 
spherically  convex  below;  and,  (4)  a 
side-by-side  design  where  75  percent  of 
the  inboard  area  was  spherically  convex 
and  the  remained  outboard  area  was 
aspherical.  The  primary  study  variables 
were  the  size  of  the  field  of  view,  image 
distortion,  and  driver  age.  The  test 
subjects  were  placed  in  a  laboratory 
driving  simulator  and  asked  to  use  each 
mirror  type  from  the  perspective  of  a 
stationary  observer  waiting  to  merge. 
The  subjects  were  also  to  use  the 
mirrors  as  moving  observers  in  a 
dynamic  simulation  of  a  lane  change 
scenario  on  a  freeway.  The  study  found 
significant  effects  of  mirror  type  and 
driver  age  on  lane  change  decisions  and 
decision  times.  For  slower  moving 
targets,  the  test  data  revealed  a  sharp 
increase  in  the  size  of  the  gap  older 
drivers  found  acceptable  for  making  a 
safe  lane  change  when  using  a  flat 
mirror,  relative  to  the  non-planar 
mirrors.  For  the  faster  moving  targets, 
there  was  only  a  small  increase  in  the 
size  of  the  gap  older  drivers  foiuid 
acceptable  for  a  safe  lane  change  when 
using  a  flat  mirror,  relative  to  the  non- 
planar  mirrors.  Also,  the  older  drivers 
generally  relied  on  the  mirrors  more 
rather  than  glancing  over  their 
shoulders.  Scientex  believed  that  this 
was  due  to  lack  of  head  and  neck 
mobility.  Moreover,  it  showed  that  there 
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are  benefits  to  alternative  mirrors  with 
expanded  fields  of  view  in  situations 
involving  immediately  adjacent  traffic 
that  was  nearby  (less  than  one  car  length 
behind  the  driver)  when  the  driver  does 
turn  to  view  the  area.  Scientex  did, 
however,  find  some  unanswered 
questions  on  the  effects  of  speed  and 
distance  judgment.  Also,  it  found  a  need 
to  better  understand  of  the  ability  of 
drivers  to  adjust  to  non-planar  mirrors, 
and  realize  their  potential  benefits. 

Discussion  of  AM  General  Petition  and 
General  Mirror  Issues 

While  the  agency  agrees  that  it  seems 
reasonable  to  allow  the  Hummer  to  be 
equipped  with  a  convex  mirror,  we 
believe  that  it  would  be  shortsighted 
only  to  amend  Standard  No.  Ill  in  the 
manner  requested  by  AM  General. 
Amending  the  standard  to  allow  the  one 
known  current  vehicle  model  to  utilize 
one  widely-available  type  of  technology 
would  have  little  effect  on  the  overall 
safety  of  motor  vehicles  five  years  ft'om 
now.  Rather  than  only  allowing  the 
Hummer  to  have  passenger-side  convex 
mirrors,  the  agency  would  like  to  take 
this  opportimity  to  also  explore 
amending  the  standard  to  allow 
appropriate  new  mirror  and  other 
rearview  technology  to  be  utilized  by  all 
vehicles.  By  amending  the  stemdard  in 
this  manner,  not  only  will  AM  General 
be  able  to  equip  its  Hummers  with  what 
it  believes  are  safer  mirrors,  but  new 
mirror  technology  will  be  able  to  be 
incorporated  on  all  passenger  vehicles. 

Research  conducted  by  tne  agency 
and  other  entities,  which  is  outlined 
above,  has  led  the  agency  to  believe  that 
allowing  non-planar  mirrors  on  the 
driver  and  passenger  side  would 
provide  an  increased  field  of  view  and, 
thus,  eliminate  blind  spots.  Other 
coimtries,  mostly  in  Europe,  have 
successfully  utilized  new  technology 
such  as  aspheric  mirrors  to  enhance 
rearward  vision. 

However,  while  allowing  the  use  of 
new  mirror  technology  may  be  helpful, 
we  are  concerned  that  some  drivers  may 
experience  difficulties.  As  the 
aforementioned  TNO  and  Scientex 
studies  found,  there  are  issues  with  non- 
planar  mirrors  that  need  to  be 
addressed.  Both  studies  found  that  some 
drivers  had  difficulty  making  safe  lane 
change  decisions  using  non-planar 
mirrors.  Scientex  has  recommended  that 
this  area  be  further  studied  to  determine 
why  these  problems  occur. 

c5ne  way  to  account  for  the  drivers 
who  experience  problems  with  the  new 
technology  is  to  include  some  level  of 
interchangeability.  For  example,  if  a 
driver  purchases  a  vehicle  with  an 
aspheric  mirror  and  then  determines 


that  it  is  unacceptable,  a  flat  or  convex 
mirror  would  be  available  to  put  in  its 
place.  If  the  driver  could  not  easily 
replace  the  problematic  mirror,  there 
might  be  a  tendency  for  him  or  her  to 
simply  live  with  the  problem  and 
pterhaps  not  utilize  the  mirror.  Drivers 
forced  to  use  mirror  systems  with  which 
they  are  not  comfortable  woidd 
obviously  not  benefit  from  the  improved 
technology;  on  the  contrary,  there 
would  be  a  disbenefit.  Not  using  a 
mirror  could  increase  the  risk  of  a  crash. 

An  issue  that  needs  to  be  resolved  is 
how  large  the  radius  of  curvatine  of  a 
mirror  must  be  to  be  perceived  as  flat. 
The  agency  believes  that  drivers  using 
convex  mirrors  with  a  radius  of 
cinvatine  in  the  6,350  mm  to  12,700 
mm  range  would  experience  little  to  no 
difference  when  compared  to  using  one 
that  is  flat.  Future  research  in  this  area 
could  lead  to  an  equivalent  flatness 
specification  that  would  set  the 
minimiun  radius  of  curvature  at  which 
a  mirror  provides  the  same  safety 
benefits  as  a  mirror  with  an  infinite 
radius  of  curvature. 

As  the  standard  is  presently  written, 
an  aspheric  mirror  with  a  flat  area  of 
infinite  radius  that  produced  the 
minimum  field  of  view  would  be 
allowed.  The  outer  convex  area  could  be 
considered  a  supplemental  mirror. 
However,  due  to  technological 
limitations,  this  is  not  cvurently 
possible.  As  stated  above,  we 
understand  that  the  largest  attainable 
radius  of  curvature  for  an  aspheric 
mirror  is  about  12,700  mm.  If  an 
equivalent  flatness  specification  was 
determined,  perhaps  the  advantages  of 
aspheric  mirrors  could  be  fully  utilized 
while  maintaining  a  large  portion  of  the 
mirror  for  speed  and  distance  judgment. 

Regarding  the  cost  of  such  an 
amendment,  allowing  an  option  to 
replace  a  flat  mirror  with  a  convex 
mirror  should  pose  no  incremental 
burden  since  no  regulatory  requirement 
mandating  a  convex  mirror  is 
contemplated. 

Another  issue  the  agency  has  been 
exploring  is  that  of  glare  produced  in  a 
vehicle's  mirrors  from  a  following 
vehicle's  headlamps.  In  the  past  few 
years,  consumers  have  registered  many 
complaints  with  the  agency  about  high- 
mounted  headlamps  on  some  larger 
light  trucks.  The  headlamps  on  these 
vehicles  are  mounted  high  enough  to    . 
place  the  more  intense  part  of  their  low 
beam  on  a  vehicle's  mirrors.  These  high- 
mounted  headlamps  are  viewed  by 
many  drivers  as  dangerous  and 
intimidating,  in  addition  to  being 
annoying  and  disabling. 

One  approach  to  this  problem  is  to 
require  enhanced  mirrors  on  vehicles. 


Automatic  electro-mechanical  dimming 
interior  mirrors  have  been  available  for 
decades  as  standard  equipment  on 
luxiuy  models  and  as  an  option  in  many 
vehicles.  More  recently,  the  industry 
has  developed  electronically  dimming 
mirrors,  typically  called  photochromic 
and  liquid  crystal  automatic  dimming 
mirrors.  The  advantage  of  these  mirrors 
Is  that  they  reduce  the  intensities  of 
incoming  light  at  least  as  well  as  manual 
or  electro-mechanical  auto-dimming 
interior  mirrors,  but  they  also  reduce 
glare  reflected  from  the  outside  mirrors 
as  well.  The  primary  disadvantages  are 
that  these  mirrors  can  add  $100  or  more 
to  the  cost  of  a  new  vehicle  and  they  can 
lessen  only  the  glare  from  following 
vehicles.  "There  are  questions  below 
which  attempt  to  determine  whether 
there  should  be  requirements  for  such 
systems. 

Below  are  a  number  of  questions  that 
deal  specifically  with  AM  General's 
petition  as  well  as  with  the  overall 
philosophy  of  amending  Standard  No. 
1 1 1  to  allow  new  technology  to  be 
utilized.  To  be  considered,  you  must 
provide  a  rationale  for  your  answer. 

1.  Is  it  reasonable  for  the  agency  to 
permit  vehicles  like  the  Hummer  to  use 
passenger-side  convex  mirrors?  What 
are  the  safety  factors  that  lead  to  this 
conclusion? 

2.  For  use  of  a  passenger-side  convex 
mirror  on  a  vehicle  that  is  heavier  than 
4,536  kg  GVWR  like  the  Hummer, 
should  there  be  a  limit  of  508  cm  on  the 
length  of  a  vehicle  as  AM  General 

■  suggested?  Is  some  other  maximum 
vehicle  length  more  appropriate? 
Should  there  be  requirements  based  on 
vehicle  height  and/or  width?  What 
safety  factors  are  involved  in  these 
issues?  , 

3.  Should  Standard  No.  Ill  be 
amended  to  permit  aspheric  mirrors  on 
the  passenger  side  and/ or  aspheric  and 
convex  mirrors  on  the  driver  side?  What 
safety  rationale  is  there  for  such 
conclusions?  At  what  vehicle 
dimensions,  if  any,  (length,  width, 
height,  and  weight)  should  these  mirrors 
be  restricted? 

4.  If  aspheric  mirrors  were  permitted, 
should  a  definition  of  effective  flatness 
be  developed?  As  discussed  above,  the 
flatter  area  of  an  aspheric  mirror  that 
provides  the  speed  and  distance 
judgment  is  not  perfectly  flat,  but  the 
radius  of  curvature  is  usually  laige 
enough  such  that  a  driver  would 
perceive  the  area  as  being  flat. 

5.  At  what  radius  of  clu^fatu^e  does 
the  human  eye  begin  to  perceive  a 
mirror  as  flat?  At  what  radius  of 
curvatine  do  depth  and  closure  rate 
distortion  begin  to  be  a  safety  fafctor? 
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6.  Should  the  effectively  flat  portion 
of  the  aspheric  mirror  be  some 
minimum  size,  as  is  required  of  flat 
mirrors? 

7.  Should  the  agency  require  an 
etched  line  on  aspheric  mirrors  to 
delineate  where  the  intersection  of  the 
flat  portion  of  the  mirror  and  the 
markedly  curved  portion  begins?  Why? 

8.  Should  the  radius  of  curvature  in 
the  more  convex  portion  of  aspheric 

mirrors  be  limited?  What  is  a  reasonable 
range  of  allowable  radii  of  curvature? 

-  Should  the  size  of  this  section  be 
limited?  What  is  a  reasonable 
minimum/maximum  size  for  this 
portion  of  the  mirror?  To  what  extent 
would  allowing  multiple  types  of 
mirrors  compromise  safety?  How  could 
these  effects  be  minimized?  Please 
provide  the  basis  for  these  answers. 

9.  Should  the  proportion  of  the  size  of 
the  effectively  flat  area  to  the  curved 
area  be  specified  on  aspheric  mirrors? 
Should  there  be  separate  field  of  view 
requirements  for  each  of  the  areas? 
Why? 

10.  We  are  aware  of  the  use  of 
aspheric  mirrors  on  vehicles  used  in 
Eiu'ope  and  are  interested  in  examining 
the  criteria  used  for  determining  their 
specific  characteristics.  How  much  do 
these  mirrors  vary  within  the  same  or 
different  body  sizes  and  styles?  Is  there 
any  data  on  the  safety  benefits  and/or 
detriments  of  these  mirrors  as  used  in 
Eiuope?  Please  be  specific. 

11.  Should  all  vehicles  with  mirror 
systems  using  aspheric  mirrors  on  the. 
passenger  side  and  aspheric  or  convex 
on  the  driver  side  have  as  a 
replacement,  a  flat  or  convex  reflective 
element  that  is  readily  available  for 
consumers  to  purchase?  Should 
consumers  be  required  to  pay  for  such 
a  replacement,  or  should  they  be 
available  at  no  charge?  How  would  the 
answers  to  these  questions  affect  the 
decision  by  manufacturers  to  offer 
optional  mirror  systems? 

12.  Convex  and  aspheric  mirrors  can 
achieve  a  larger  field  of  view  than  a  like- 
sized  flat  mirror.  Therefore,  with  a 
system  that  provides  interchangeability, 
the  convex  and  aspheric  mirrors  will 
most  likely  need  to  be  made  larger  than 
would  be  required  to  accommodate  the 
possibility  of  replacing  with  a  flat 
mirror.  How  would  this  affect  the 
implementation  of  optional  mirror 
systems?  What  would  be  the  cost  of 
supplying  interchangeability? 

13.  Should  aspheric  or  convex  mirrors 
be  made  mandatory  on  the  driver  or 
passenger  side?  Please  provide 
justification. 

14.  Does  the  agency  need  to  require 
interior  and/ or  exterior  dimming 
mirrors?  Why? 


15.  If  dimming  mirrors  are  required, 
should  they  be  automatic  or  actuated  by 
the  driver? 

16.  What  price  is  the  public  willing  to 
pay  for  fully  automatic  inside  and 
outside  dinuning  mirrors  on  passenger 
cars?  What  are  they  willing  to  pay  for 
these  mirrors  on  light  trucks? 

17.  What  are  the  oenefits  and 
disbenefits  of  mirror  configurations  that 
include  more  than  one  mirror  surface? 
An  agency  field  evaluation  of 
commercial  van  mirrors  ('Field 
Evaluation  of  Rearview  Mirror  Systems 
for  Commercial  Vehicles,"  September 
1985,  DOT  HS  806-948)  found  that 
vehicles  equipped  with  a  40-inch  radius 
of  curvature  convex  mirror  had  an  18 
percent  reduction  in  crashes  compared 
to  a  dual  flat  and  convex  mirror 
configuration. 

18.  Are  there  any  other  issues  that 
should  be  addressed  in  the  review  of  the 
standard?  Please  be  specific  and  provide 
supporting  data. 

Discussion  of  Video  System  Issues 

While  video  systems  can  be  coupled 
with  existing  mirrors  to  create  an 
enhanced  view  to  the  driver,  it  is 
possible  that  these  systems  could 
completely  replace  ciurent  mirror 
systems  in  vehicles.  This  could  present 
some  unique  problems.  First,  unlike 
mirror  systems,  video  systems  consist  of 
electronic  equipment  that  rely  on 
electrical  ciurent  for  activation.  If  the 
system  fails  due  to  a  fault  with  the 
electronic  components  or  a  lack  of 
power,  the  driver  could  be  without  a 
rear  field  of  view.  The  agency  is 
concerned  that,  if  there  is  not  a  fail-safe 
mode  for  these  systems,  an  unsafe 
situation  could  occur.  The  agency  has 
already  prohibited  liquid  crystal 
dimmable  mirrors  because  of  the 
insurmountable  fail-safe  issues. 

Replacing  mirrors  on  the  outside  of 
the  vehicle  with  video  screens  on  the 
inside  of  the  vehicle  would  be  a 
significant  change  in  the  manner  by 
which  drivers  ciurently  obtain  the 
information.  Drivers  have  become  used 
to  conventional  mirrors,  and  some  could 
have  problems  relying  on  a  video  screen 
for  the  same  information.  These  possible 
difficulties  could  be  exacerbated  by  the 
placement  of  the  monitors.  For  excunple, 
if  the  monitors  were  placed  outboard  as 
close  to  the  area  where  the  outside 
rearview  mirrors  would  be,  drivers 
might  not  experience  memy  problems 
with  the  transition.  By  placing  them 
near  the  area  where  conventional 
mirrors  are  placed,  the  geometrical 
perspective  to  the  object  being  viewed 
that  is  given  by  the  mirrors  would  be 
preserved.  However,  if  the  monitors 
were  more  centrally  located  on  the 


instrument  panel,  the  lack  of  geometric 
perspective  could  leave  drivers 
confused  as  to  the  relationship  of  what 
they  are  seeing  in  the  monitor  to  the 
area  around  their  vehicle.  The  agency 
believes  that  manufacturers  are 
currently  attempting  to  determine  how 
to  insure  that  video  systems  are  easy  to 
use  and  acceptable  to  drivers. 

As  with  the  optional  mirror  systems 
discussed  above,  allowing  the  use  of 
video  systems  would  provide  an  option 
to  manufacturers,  and,  thus,  there 
would  be  no  cost  burden  imposed  by 
such  a  permissive  rule  change. 

Below  are  questions  related  to  the  use 
of  video  systems  for  rear  vision.  To  be 
considered,  you  must  provide  a 
rationale  for  your  answers. 

1 .  Under  what  condition,  if  any, 
would  any  failure  of  a  video  system  be 
considered  acceptable?  Why? 

2.  Given  the  prohibition  of  liquid 
crystal  mirrors  because  of  the  potential 
for  electrical  failure,  is  there  any  reason 
to  consider  video  systems?  If  so,  explain 
why  these  would  be  at  least  as  reliable 
as  a  conventional  glass  mirror. 

3.  Are  there  any  safety  studies 
available  on  video  systems  that  would 
show  that  their  overall  safety  would  be 
great  enough  to  offset  any  loss  of  safety 
from  a  failure? 

4.  What  are  the  long-term  safety 
consequences  of  failure  to  replace  a 
failed  video  system  component  because 
of  the  high  cost  and/or  lack  of 
availability?  What  additional 
requirements  should  be  imposed  on 

^these  optional  systems  to  assure  that 
'replacement  of  failed  components  is  as 
likely  as  replacement  of  today's  mirrors? 

5.  If  a  video  system  failure  were 
deemed  to  be  an  acceptable  risk,  should 
the  agency  require  these  systems  to 
provide  a  failure  alert  to  warn  the  driver 
of  a  system  problem?  If  so,  what 
performance  requirements  should  be 
established  for  the  system  failiu-e  alert? 
If  not,  please  explain  why. 

6.  Should  there  be  a  backup  system  in 
case  of  failure?  If  so,  please  provide  a 
description  of  a  possible  system  and 
why  it  would  achieve  an  acceptable 
safety  risk.  If  not,  please  explain  why. 

7.  Should  the  location  for  the  video 
monitors  be  specified?  It  is  the  agency's 
initial  inclination  that  they  should  be 
placed  as  close  as  possible  to  where 
currently  used  mirrors  are  located.  What 
studies  have  been  done  to  show  that  any 
other  location  is  acceptable? 

8.  If  the  monitors  were  placed  in  an 
area  away  from  where  typical  mirrors 
are  mounted,  how  well  would  drivers 
adapt  to  the  new  location? 

9.  Should  the  agency  conduct  human 
factors  analysis  to  examine  the  interface 
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between  the  video  screen  and  drivers?  If 
so,  what  factors  should  be  studied? 

10.  For  example,  what  minimum 
image  size  should  be  specified  for 
systems  using  a  video  monitor?  Should 
that  size  be  different  for  different 
monitor  locations? 

11.  Should  the  monitor  on  these 
systems  be  color  or  black  and  white? 
Why? 

12.  What  type  of  control  over  the 
image  characteristics  should  the  driver 
have  with  these  monitors?  Should  they 
be  able  to  control  contrast,  brightness, 
sharpness,  image  size,  magnification,  or 
some  other  characteristic? 

13.  What  would  be  the  cost  of 
installing  a  video  system  in  a  passenger 
vehicle  to  be  used  specifically  for 
backing  operations,  similar  to  the 
system  used  in  recent  Infiniti  Q45 
models? 

14.  The  agency  has  been  examining 
methods  for  reducing  reversing  crashes. 
Video  systems  are  one  of  the  methods 
some  users  and  manufacturers,  such  as 
UPS  and  hifiniti,  have  used  to 
accomplish  this.  Should  manufactvuers 
choose  to  use  a  video  system  for  the  side 
viefw  area,  what  would  be  the  cost  of 
adding  a  system  to  be  used  specifically 
for  backing? 

Discussion  of  Ms.  Sanford's  Petition 

In  her  September  1999  petition,  Ms. 
Sanford  asked  us  to  amend  Standard 
No.  Ill  to  require  that  all  "commercial 
trucks  traveling  on  the  interstate 
highway  system"  have  convex  mirrors 
mounted  on  their  front  right  and  left 
fenders.  She  claims  that  when  convex 
mirrors  are  mounted  on  the  ft'ont 
fenders,  they  eliminate  a  blind  spot  that 
is  caused  by  the  driver's  elevated 
position  with  respect  to  most  passenger 
cats.  They  are  also  helpful  for  lane 
changes.  Ms.  Sanford  was  involved  in  a 
crash  with  a  heavy  truck  and  she 
believes  the  incident  could  have  been 
avoided  had  the  truck  been  equipped 
with  these  fender-mounted  convex 
mirrors. 

The  heavy  trucking  industry  is 
currently  using  these  types  of  mirrors 
extensively.  Rulemaking  staff  conducted 
two  informal  counts  of  the  number  of 
trucks  that  use  these  mirrors.  The  two 
counts  were  done  on  Interstate  95 
between  Washington,  DC  to 
Philadelphia,  PA.  It  was  found  that 
approximately  two-thirds  of  the  large 
trucks  (excluding  cab  over  designs)  were 
equipped  with  the  mirrors  on  just  the 
right  front  fender.  Approximately  50 
percent  had  them  on  both  front  fenders. 
Although  these  coimts  caimot  provide 
information  about  the  value  of  these 
mirrors,  it  does  show  that  a  large 


portion  of  the  trucking  industry  sees 
value  in  them. 

Prior  to  the  Sanford  petition,  the 
agency  had  decided  to  conduct  research 
on  heavy  truck  mirror  systems, 
including  fender-mounted  mirrors.  The 
objective  of  the  study  is  to  assess  side 
and  rearward  visibility  of  heavy  trucks, 
document  ciurent  mirror  design  and 
aiming,  develop  a  method  to  evaluate 
mirror  fields  of  view,  and  recommend 
enhanced  mirror  design  and  aiming. 
The  study  should  be  completed  by  the 
Fall  of  2003. 

Below  are  questions  related  to  Ms. 
Sanford's  petition: 

1.  What  percentage  of  new  trucks  is 
sold  with  these  types  of  mirrors  on  their 
front  fenders?  What  is  the  volume  of 
these  types  of  mirrors  that  are  sold  in 
the  aftermarket? 

2.  What  percentage  of  trucks  have  the 
mirrors  moimted  on  just  the  right  or  left 
fender?  What  percentage  has  them  on 
both  fenders? 

3.  Do  data  exist  to  show  the 
effectiveness  of  these  mirrors  in 
reducing  lane  change  crashes? 

4.  Because  a  portion  of  the  national 
truck  fleet  already  uses  these  types  of 
mirrors,  what  would  be  the  cost  burden 
to  the  industry  if  one  or  two  mirrors 
were  required? 

5.  If  determined  to  be  necessary  for 
safety,  the  agency  would  need  to 
determine  whether  to  require  these  as 
just  OEM  or  also  as  a  requirement  for 
vehicles  in  use.  What  would  be  the  cost 
and  lead-time  necessary  for  these? 

6.  What  performance  specifications, 
e.g.,  field  of  vipw,  vehicle  dimensions, 
mirror  dimensions,  mounting,  labeling, 
should  be  established  for  these  mirrors, 
if  any? 

7.  What  truck  configiu-ationls)  would 
be  best  suited  for  this  type  of  mirror 
system? 
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Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  request  for  comment  was  not 
reviewed  under  Executive  Order  1 2866  ' 
(Regulatory  Plaiming  and  Review).  The 
agency  has  analyzed  the  impact  of  this 
request  for  comment  and  determined 
that  it  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procediues.  The  agency  anticipates  if  a 
proposal  and  ultimately  a  final  rule 
should  result  from  this  request  for 
comment,  new  requirements  would  not 
be  imposed  on  manufacturers  with 
respect  to  currently  regulated  systems. 
The  request  for  comment  seeks  to 
determine  the  ramifications  of  allowing 
new  optional  rearview  technology  on 
motor  vehicles. 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  yoiu'  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  beginning 
of  this  document,  under  ADDRESSES. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
that  you  do  not  want  to  be  made  public, 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission  to  the  Chief 
Counsel.  NHTSA,  at  the  address  given  at 
the  beginning  of  this  document  under 
FOR  FURTHER  INFORMATION  CONTACT.  This 
submission  must  include  the 
information  that  you  are  claiming  to  be 
private,  that  is,  confidential  business 
information.  In  addition,  you  should 
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submit  two  copies  from  which  you  have 
deleted  the  private  information,  to 
Docket  Management  at  the  address 
given  at  the  beginning  of  this  document 
■under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  that  provides  the  information 
specified  in  our  confidential  business 
information  regulation,  49  CFR  Part  512. 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  at  the  beginning 
of  this  notice  under  DATES.  To  the  extent 
possible,  we  will  also  consider 
comments  that  Docket  Management 
receives  after  that  date.  If  Docket 
Management  receives  a  comment  too 
late  for  us  to  consider  in  developing  a 
final  rule  (assuming  that  one  is  issued), 
we  will  consider  that  comment  as  an 
informal  suggestion  for  futiu-e 
rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  By  Other  People? 

You  may  read  the  conunents  received 
by  Docket  Management  at  the  address 
and  times  given  near  the  beginning  of 
this  document  under  ADDRESSES. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  {http:// 
dms.dot.gov/search/),  type  in  the  foiu-- 
digit  docket  number  shown  at  the 
heading  of  this  document.  Example:  if 
the  docket  number  were  "NHTSA- 
2000-1234,"  you  would  type  "1234." 

(4)  After  typing  the  docket  number, 
click  on  "search." 

(5)  The  next  page  contains  docket 
summary  information  for  the  docket  you 
selected.  Click  on  the  comments  you 
wish  to  see. 

You  may  download  the  comments. 
Although  the  comments  are  imaged 
documents,  instead  of  the  word 
processing  documents,  the  "pdf ' 
versions  of  the  documents  are  word 
searchable.  Please  note  that  even  after 
the  comment  closing  date,  we  will 
continue  to  file  relevant  information  in 
the  Docket  as  it  becomes  available. 
Further,  some  people  may  submit  late 
comments.  Accordingly,  we  recommend 
that  you  periodically  search  the  Docket 
for  new  material. 


Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

Issued  on:  January  16,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-1353  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-day  Finding  for  a 
Petition  To  List  the  Mountain  Quail  as 
Tj^reatened  or  Endangered 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  aimounce  a 
90-day  finding  on  a  petition  to  list  the 
mountain  quail  (Oreortyx  pictus)  under 
the  Endangered  Species  Aqt  (Act)  of 
1973,  as  amended.  We  find  the  petition 
does  not  present  substantial  scientific  or 
commercial  information  indicating  that 
listing  this  species  may  be  warranted. 
DATES:  The  finding  announced  in  this 
document  was  made  on  January  10, 
2003. 

ADDRESSES:  The  complete  file  for  this 
finding  is  available  for  inspection,  by 
appointment,  diu-ing  normal  business 
hours  at  the  U.  S.  Fish  and  Wildlife 
Service,  Snake  River  Fish  and  Wildlife 
Office,  1387  South  Vinnell  Way,  Suite 
368,  Boise," ID  83709. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Ruesink,  Supervisor,  Snake  River  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section)  (telephone:  208/378-5243; 
facsimile:  208/378-5243;  electronic 
mail:  Bob_Ruesink@fws.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S.C.  1531  et  seq.),  requires  that  we 
make  a  finding  on  whether  a  petition  to 
list,  deUst,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  This  finding  is  to  be  based 
on  all  information  available  to  us  at  the 
time  we  make  the  finding.  To  the 
maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
our  receipt  of  the  petition,  and  the 


notice  of  the  finding  is  to  be  published 
promptly  in  the  Federal  Register.  Our 
standard  for  substantial  information 
within  the  Code  of  Federal  Regulations 
(CFR)  with  regard  to  a  90-day  petition 
finding  is  "that  amount  of  information 
that  would  lead  a  reasonable  person  to 
believe  that  the  measure  proposed  in  the 
petition  may  be  warranted"  (50  CFR 
424J).  If  we  find  that  substantial 
information  was  presented,  we  are 
required  to  prompUy  commence  a 
review  of  the  status  of  the  involved 
species,  if  one  has  not  already  been 
initiated  under  our  internal  candidate 
assessment  process. 

On  March  28,  2000,  we  received  a 
petition,  dated  March  15,  2000,  from 
Rob  Kavanaugh,  Idaho  Watersheds 
Project,  Committee  for  Idaho's  High 
Desert,  and  the  Spokane  Audubon 
Society  requesting  that  the  mountain 
quail  (Oreortyx  pictus),  occurring  in  the 
northern  and  western  Great  Basin,  the 
Interior  Columbia  Basin,  and  lands  west 
to  the  Cascade  Crest  within  Washington 
and  Oregon,  be  listed  as  a  threatened  or 
endangered  distinct  population  segment 
(DPS)  under  the  Act  (Kavanaugh  et  al. 
2000).  The  petition  clearly  identified 
itself  as  such  and  contained  the  names 
and  addresses  of  the  petitioners. 

Accompanying  the  petition  was 
information  related  to  the  taxonomy,  life 
history,  demographics,  translocations, 
genetics,  habitats,  threats,  and  the  past 
and  present  distribution  of  mountain 
quail.  The  petitioners  contend  that 
mountain  quail  populations  occurring 
in  the  proposed  DPS  have  sustained  a 
dramatic  range  contraction  caused  by 
extensive  loss  of  riparian  habitats,  loss 
of  woody  vegetation  associated  with 
riparian  habitats,  loss  of  interfacing 
upland  shrub  habitats,  loss  of  plant 
species  diversity,  and  simplification  of 
habitats.  The  petitioners  claim  that  80  to 
90  percent  of  riparian  habitats  essential 
to  the  mountain  quail  in  arid  interior 
lands  have  been  lost,  fragmented,  ^^ 
altered.  This  is  in  contrast  to  the  more 
humid  coastal  forests  of  Oregon, 
Washington,  and  California,  where 
mountain  quail  populations  are  more 
abundant  and  widespread  due  to  broad 
areas  of  continuous  habitat.  In  order  to 
determine  if  substantial  information  is 
available  to  indicate  that  the  petitioned 
action  may  be  warranted,  we  have 
reviewed  the  following:  the  subject 
petition,  literature  cited  in  the  petition, 
information  provided  by  recognized 
experts  or  agencies  cited  in  the  petition, 
and  information  otherwise  available  in 
Service  files. 

This  90-day  petition  finding  is  made 
in  accordance  with  a  settlement 
agreement  that  requires  us  to  complete 
a  finding  by  January  15,  2003 


[Committee  for  Idaho's  High  Desert  et 
al.  V.  Badgleyet  al.  [Civ.  No.  01-;.834- 

JO)). 

The  petitioner's  request  is  to  list 
moiintain  quail  populations  found 
throughout  historically  occupied 
portions  east  of  the  Cascade  Crest  in 
Washington  and  Oregon,  historically 
occupied  portions  of  western  Idaho,  and 
historically  occupied  portions  east  of 
the  California/Nevada  border  south  to 
the  proximate  vicinity  of  the  Palmetto 
Moimtains  of  southwestern  Nevada. 

Mountain  quail  are  members  of  the 
family  of  New  World  quail, 
Odontophorinae,  within  the  Order 
Galliformes  (Gutierrez  etal.  1983).  They 
were  first  described  as  Ortyx  picta  by  D. 
Douglas  in  1829,  but  the  type  specimen 
was  lost  and  the  type  locality  is 
unknown  (Gutierrez  and  Delehanty 
1999). 

Five  subspecies  of  mountain  quait 
recognized  by  the  American 
Ornithological  Union  have  been 
described  using  phenotypic  appearances 
and  geographical  residency  (Gutierrez 
and  Delehanty  1999,  Vogel  and  Reese 
2002).  The  five  subspecies  by 
geographical  areas  are:  Oreortyx  pictus 
pictus,  a  resident  in  mountain  regions  of 
extreme  western  Nevada,  the  western 
side  of  the  Cascade  Range  in  southern 
Washington  and  south  to  the  Sierra 
Nevada  and  inner  Coast  Ranges  of 
California;  O.  p.  palmeri,  found  in  the 
western  Coast  Range  from  Washington 
south  to  San  Luis  Obispo  County, 
California;  O.  p.  eremophilus,  a  resident 
from  the  southern  Sierra  Nevada  and 
central  and  southern  Coast  Ranges  of 
California  south  through  the  Transverse 
Peninsular,  Mexico;  O.  p.  nisselh,  found 
in  the  Little  San  Bernardino  Mountains, 
California;  and  O.  p.  confinis.  a  resident 
on  northern  Baja  California,  Mexico, 
primarily  Sierra  Juarez  and  Sierra  San 
Pedro  Mountains  (Gutierrez  and 
Delehanty  1999). 

Although  these  five  subspecies  are 
recognized  by  the  American 
Ornithological  Union,  these 
designations  are  considered  ambiguous. 
No  quantitative  estimates  of 
morphological  variation  have  been 
published,  and  genetic  validity  of  these 
subspecies  distinctions  has  not  been 
substantiated  through  any  peer- 
reviewed  published  studies.  Gutierrez 
and  Delehanty  (1999)  stated  that  these 
designations  are  based  on  "poorly 
defined  comparative  and  ill-marked 
plumage  characters;  therefore,  both 
subspecies  and  subspecies  range  are 
considered  dubious."  Genetic  analysis 
is  needed  to  clearly  establish  whether 
there  is  subspecies  designation  across 
the  geographic  range  of  mountain  quail 
(Vogel  and  Reese  2002). 


The  mountain  quail  is  the  largest 
North  American  quail  north  of  Mexico 
(Gutierrez  and  Delehanty  1999).  Males 
are  slightly  larger  than  females  (264  to 
308  millimeters  (10.5  to  11.5  inches)  in 
length  and  approximately  235  grams 
(7.6  oimces)  in  weight),  but  size  is  not 
a  reliable  Indicator  of  sex.  The  sexes  are 
monomorphic  (similar  in  appearance). 
An  adult's  plumage  consists  of  white 
side  bars  and  a  chestnut  throat-patch 
with  black,  below  a  brilliant  slate-blue 
head  and  neck.  The  mountain  quail  also 
has  a  long  slender  straight  head  plume 
composed  of  two  feathers. 

Mountain  quail,  occur  in  shrub- 
dominated  commimities  that  vary  across 
habitat  types  throughout  the  range  of  the 
species  (Vogel  and  Reese  1995, 
Gutierrez  and  Delehanty  1999).  These 
habitats  include  chaparral,  mixed  desert 
scrub  of  the  Mojave  Desert,  and  early 
successional-stage  shrub  vegetation 
following  fire,  logging,  and  other 
disturbances.  In  the  drier  eastern 
portions  of  its  range,  mountain  quail  are 
normally  foimd  in  steeper  slope  areas 
along  riparian  corridors  consisting  of 
mountain  and  riparian  shrub 
communities.  Within  all  habitat  types, 
mountain  quail  are  notable  for  their 
seasonal  migrations  between  breeding 
and  wintering  areas  (Vogel  and  Reese 
1995,  Delehanty  1997).  These 
migrations  vary  from  significant 
altitudinal  migrations  of  up  to  80 
kilometers  (50  miles)  among 
populations  that  simimer  at  high 
elevation  (i.e..  Sierra  Nevada,  CascadiB 
Range),  to  short  altitudinal  movements 
in  low-elevation  coastal  areas  to  escape 
winter  snows. 

On  the  basis  of  several  food  habit 
studies  summarized  by  Vogel  and  Reese 
(1995)  and  Gutierrez  and  Delehanty 
(1999),  we  know  that  mountain  quail  eat 
primarily  plant  material  throughout  the 
year.  Invertebrate  animal  matter  makes 
up  approximately  0  to  5  percent  of  the 
diet,  although  young  moimtain  quail  up 
to  8  weeks  of  age  eat  up  to  20  percent 
animal  matter  (ants,  beetles,  and  other 
invertebrates).  Plant  material  consumed 
includes  perennial  seeds,  fruits,  flowers, 
and  leaves,  annual  forbs  and  legumes, 
and  mushrooms.  Gutierrez  (1980) 
describes  the  mountain  quail  as  a 
"sequential  specialist"  that  concentrates 
on  food  resources  as  they  become 
seasonally  available  and  abundant.  The 
species  uses  diverse  food-capturing 
methods,  including  digging  for 
subterranean  bulbs  of  some  plants  (e.g., 
Lithophmgma  spp.,  Brodiaea  spp.),  and 
climbing  shrubs  and  trees  for  fruits  and 
seeds. 

Similar  to  other  quail  species, 
moimtain  quail  are  able  to  breed  at  1 
year  of  age,  although  reproduction  is 


dependent  upon  the  condition  of 
breeding  birds  and  is  strongly 
influenced  by  winter/spring  rainfall. 
Pair  formation  is  thought  to  occur 
during  late  winter  and  early  spring  with 
nesting  normally  occurring  from  March 
to  July,  depending  upon  local  climate, 
altitude,  and  latitude  (Gutierrez  and 
Delehanty  1999).  Both  male  and  female 
form  incubation  patches.  Mountain 
quail  are  unique  in  that  females  often 
lay  two  clutches  averaging  11  to  12  eggs, 
with  male  birds  incubating  the  first 
clutch  and  females  the  second.  This 
phenomenon  is  termed  simultaneous 
multi-clutching  (Delehanty  1997).  The 
incubation  period  averages  24  days 
(range  23  to  25  days)  and  estimates  of 
nest  success  from  a  limited  number  of 
studies  averaged  over  55  percent  (Vogel 
and  Reese  1995).  Substantial  evidence 
suggests  that  males  incubate  and  then 
brood  recently  hatched  young 
(Delehanty  1997,  Pope  2002).  Many 
mountain  quail  coveys  are  assumed  to 
be  family  groups  comprised  of  adults 
and  juveniles  that  remain  together  until 
the  next  year's  breeding  season. 

Moimtain  quail  are  presumed  to  be 
short-Uved  and  subject  to  high  levels  of 
predation  similar  to  other  New  World 
quail.  On  the  basis  of  limited  data,  sex 
ratios  are  assumed  to  be  nearly  1:1  for 
adults  (Vogel  and  Reese  1995).  Because 
mountain  quail  inhabit  dense  habitats 
and  rugged  terrain,  populations  can  vary 
annually.  Population  surveys  are 
difficult  to  conduct,  and  long-term 
population  size  and  density  studies  are 
lacking.  Data  from  the  few  studies 
conducted  over  the  years  have  revealed 
mountain  quail  densities  ranging  from  9 
to  54  birds/100  hectares  (ha)  (9  to  54 
birds/247  acres  (ac))  at  four  study  sites 
in  northern  California,  21  birds/100  ha 
(21  birds/247  ac)  in  coastal  California, 
and  30  birds/100  ha  (30  birds/247  ac) 
and  28  birds/100  ha  (28  birds/247  ac)  on 
Klamath  Mountains  and  Sierra  Nevada 
sites,  respectively  (as  summarized  by 
Vogel  and  Reese  1995). 

Accipiters,  particularly  Cooper's 
hawk  (Accipiter  cooperi),  sharp-shinned 
hawk  (Accipiter  striatus],  and  the 
northern  goshawk  (Accipiter  gentilis), 
are  major  predators  of  adult  and  young 
mountain  quail  (Gutierrez  and 
Delehanty  1999,  Vogel  and  Reese  2002). 
Other  known  predators  include  great 
homed  owl  (Bubo  virginianus),  coyote 
(Canis  latrans),  bobcat  (Lynx  rufus),  gray 
fox  (Urocyon  cinereoargenteusj,  and 
rattlesnake  [Crotalus  spp.).  Significant 
predation  occixrs  on  chicks  during 
several  days  following  hatching  and 
when  coveys  are  limited  to  habitats  near 
water  (Vogel  and  Reese  1995). 

Rangewide,  mountain  quail  are 
distributed  in  five  western  states, 
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including  California,  Washington, 
Oregon,  Nevada,  and  Idaho,  as  well  as 
Baja  Norte,  Mexico  (Gutierrez  and 
Delehanty  1999,  Crawford  2000).  They 
are  also  found  in  small  disjunct 
populations  as  introduced  birds  on 
Vancouver  Island,  British  Coliunbia, 
and  on  several  islands  within  the  San 
Juan  Islands  of  Washington  (Vogel  and 
Reese  1995,  Gutierrez  and  Delehanty 
1999).  Vogel  and  Reese  (1998)  quote 
R.D.  Mallette  (date  imknown)  that  in  the 
early  1970s,  mountain  quail  were 
"widely  distributed  over  approximately 
45  percent  of  the  state  [California]  in 
suitable  habitat  in  the  mountainous 
areas  from  Mexico  to  the  Oregon 
borders."  Within  the  United  States, 
California  contains  the  largest 
populations  and  the  widest  distribution 
of  this  species.  Mountain  quail  are 
legally  hunted  in  many  counties  of 
California  (California  Department  of 
Fish  and  Game  2002). 

In  Nevada,  the  historic  range  of 
mountain  quail  in  the  Great  Basin  is 
poorly  imderstood,  with  very  little 
information  available  on  their  native 
distribution  (Vogel  and  Reese  1995, 
Gutierrez  and  Delehanty  1999,  Crawford 
2000).  Several  authors,  quoted  by  Vogel 
and  Reese  (1995),  reported  that 
mountain  quail  were  common  on  both 
slopes  of  the  Sierra  Nevada  mountains 
(including  Nevada)  in  the  1920s  and  "a 
sparse  resident  in  the  mountainous 
areas  of  western  Nevada."  Guitierrez 
and  Delehanty  (1999)  report  that 
mountain  quail  occupy  spur  ranges  of 
the  eastern  Sierra  Nevada  Range  in 
western  Nevada  and  are  found  in  the 
higher  foothill  areas  to  the  Sierra  Crest 
where  suitable  habitat  occurs.  They  also 
occiu  as  small,  scattered  populations  in 
the  "Toiyobe,  Desatoya,  Jackson,  and 
Santa  Rosa  Ranges  of  northern  Nevada." 
In  addition,  Vogel  and  Reese  (2002) 
present  anecdotal  evidence  of  mountain 
quail  releases  in  the  State,  beginning  in 
the  1870s  and  continuing  into  the  1930s 
or  early  1940s. 

Since  the  1940s,  hunter  surveys  and 
harvest  reports  indicate  that  populations 
have  undergone  local  extinctions 
throughout  their  historic  range  in  * 
Nevada  (Brennan  1994).  From  the  1950s 
to  the  1980s,  extensive  range  fires, 
invasive  plants,  reservoir  construction, 
and  livestock  overgrazing  have 
impacted  or  eliminated  large  areas  of 
mountain  quail  habitat  and  as  a 
consequence,  mountain  quail  numbers 
and  distribution  have  declined  in  many 
areas  of  Nevada.  However,  based  on 
recent  Nevada  Division  of  Wildlife 
(NDOW)  smveys,  mountain  quail  have 
remained  stable  in  the  eastern  Sierra 
Nevada  mountains  of  Nevada  (Vogel 
and  Reese  2002).  Since  1986,  NDOW 


has  released  mountain  quail  into  areas 
that  they  believe  historically  supported 
moiuitain  quail,  currently  contain 
mountain  quail,  and/or  sustain  suitable 
habitat.  From  1986  to  2002,  a  total  of 
1,293  birds  have  been  translocated  to 
Nye,  Churchill,  Pershing,  Washoe,  Elko, 
emd  Lander  counties  in  Nevada  (Vogel 
and  Reese  2002).  All  of  these  mountain 
quail  were  captured  from  outside  the 
petitioned  DPS  at  the  China  Lakes  Naval 
Air  Weapons  Station  in  the  Mojave 
Desert  of  California  (Vogel  and  Reese 
2002). 

In  Idaho,  general  information 
regarding  the  native  distribution  of 
mountain  quail  is  ambiguous,  although 
some  evidence  suggests  mountain  quail 
were  present  prior  to  European 
settlement.  Three  studies  cited  in  Vogel 
and  Reese  (2002)  describe  possible 
archeological  evidence  of  mountain 
quail  in  Idaho  prior  to  the  1800s.  Gruhn 
(1961)  dociunented  one  specimen  of 
mountain  quail  from  bones  in  Wilson 
Butte  Cave,  Jerome  County,  south- 
central  Idaho;  Minphey  (1991)  reported 
a  possible  mountain  quail  pictograph 
found  at  the  Jarbidge  rock  site,  Jerome 
County,  southwestern  Idaho;  and 
Rudolph  (1995)  identified  mountain 
quail  bones  from  the  Hetrick  site  in  the 
Weiser  River  Valley,  Washington    . 
County.  The  pictograph  is  an  abstract 
rendition  that  portrays  a  gallinaceous- 
like  bird  with  prominent  barriifg  on  the 
side  of  the  body,  heavy  bill  and  feet,  and 
top-knot,  which  is  short  and  curved 
over  the  top  of  the  head  as  in  California 
quail  [Callipepla  calif omica)  (Crawford 
2000).  The  mountain  quail  bone 
material  was  identified  using 
comparative  techniques  of  bones  known 
to  be  mountain  quail.  The  possible 
mountain  quail  bone  material  collected 
from  these  two  archaeological  sites  may 
be  positively  verified  by  protein 
synthesis  analysis  and  dated  using 
radiometric  techniques  (Miller,  Faunal 
Analysis  and  CRM  Services,  pers. 
comm.  2002).  Crawford  (2000)  suggests 
that  these  birds  may  represent  remnant 
populations  from  Pleistocene  glaciation. 

Today,  mountain  quail  in  Idaho  occur 
at  the  extreme  northeastern  edge  of  their 
range-wide  distribution.  Moiuitain  quail 
were  translocated  successfully  in  Idaho 
begiiming  in  the  late  1800s  (Crawford 
2000,  Vogel  and  Reese  2002).  For 
example,  as  summarized  by  Crawford 
(2000),  mountain  quail  were 
translocated  to  Kootenai  Coimty  using 
birds  captined  from  western 
Washington  in  1897.  Other  mountain 
quail  were  translocated  to  Ada,  Owyhee, 
and  Lincoln  counties  in  the  1920s, 
although  the  origin  of  these  birds  is 
generally  unknown.  Mountain  quail 
were  present  in  the  1930s  throughout 


the  central  and  southwestern  areas  of 
Idaho  (Vogel  and  Reese  1998).  In  the 
1950s,  they  were  still  found  along 
riparian  areas  in  central  and 
southwestern  Idaho,  but  overall 
numbers  had  declined  since  the  1930s, 
particularly  in  Nez  Perce  and  Latah 
counties.  Various  causes  of  decline  have 
been  identified.  Vogel  and  Reese  (1998) 
cited  a  paper  by  T.B.  Murray  (1938)  that 
suggested  that  drought  and  habitat 
alterations  reduced  mountain  quail 
numbers  by  more  than  50  percent  in 
western  Idaho,  and  that  suitable  food 
and  cover  were  also  reduced  by  more 
than  50  percent  from  the  turn  of  the 
century  until  the  1930s. 

Dining  the  1980s,  numbers  declined 
steadily,  and  the  only  remaining 
populations  that  exist  now  are  in  the 
lower  Salmon  and  Snake  River 
drainages  and  the  foothill  and  mountain 
areas  of  the  Boise  River  drainage 
(Robertson  1989).  Although  mountain 
quail  have  been  infrequently  sighted  in 
these  areas  since  the  1980s,  recent 
mating  call  surveys  in  several  areas  of 
the  Boise  River  drainage  found  no 
evidence  of  their  presence  (Kniesel 
2002).  The  hunting  season  for  mountain 
quail  in  Idaho  was  closed  in  1984. 

The  first  recorded  information  on 
mountain  quail  in  Oregon  was  of  a 
specimen  collected  in  1806  by  Reubin 
Field,  a  member  of  the  Lewis  and  Clark 
expedition  (Jackie  et  al.  2002,  Pope 
2002).  During  the  same  expedition,  two 
other  mountain  quail  were  collected 
near  Rooster  Rock  State  Park, 
Multnomah  County,  along  the  Columbia 
River.  Moimtain  quail  translocations 
began  as  early  as  1860  in  the  Pacific 
Northwest,  with  one  reference  that  all 
mountain  quail  in  the  Willamette  Valley 
of  Oregon  resulted  from  introductions 
(Crawford  2000).  These  translocations, 
combined  with  natural  and  subsequent 
movement  patterns,  may  have 
accoimted  for  more  recent  (post- 1900) 
distributions  of  mountain  quail  in  many 
parts  of  eastern  Oregon  and  into  western 
Idaho  (Jackie  et  al.  2002).  Vogel  and 
Reese  (1995)  reported  that  historically 
mountain  quail  occupied  more 
extensive  areas  in  Oregon  than  they  did 
in  the  early  1900s,  primarily  because  of 
the  "open  bums  and  logged-over  eireas 
that  have  replaced  enormous  areas  of 
the  original  dense  forest  of  the  Pacific 
Northwest."  Recently  logged  areas  in 
the  Cascades,  Coast  Range,  and  Klamath 
moimtains  provide  excellent  shrub 
habitat  for  mountain  quail  and  may 
have  allowed  some  populations  on  the 
west  slope  of  the  Cascades  to  expand 
their  range  (Vogel  and  Reese  1995). 
Gabrielson  and  Jewett  (1940),  as 
referenced  by  Vogel  and  Reese  (1995), 
reported  mountain  quail  in  suitable 


habitat  throughout  the  Coast  and 
Cascade  Ranges  cuid  the  Rogue, 
Umpqua,  and  Willamette  valleys  of 
western  Oregon.  In  contrast, 
populations  in  eastern  Oregon  occupy 
riparian  shrub  habitats  that  have 
declined  from  historic  levels.  Current 
data  indicate  that  mountain  quail  are 
found  in  low  densities  in  Union, 
Wallowa,  Wasco,  and  Wheeler  counties, 
and  are  moderately  abundant  in  Crook, 
Deschutes,  Grant,  Jefferson,  and 
Klamath  Coimties  (Vogel  and  Reese 
2002). 

Crawford  (2000)  concludes  that  the 
distribution  and  abundance  of  mountain 
quail  remained  relatively  constant 
during  the  mid-twentieth  century 
throughout  Oregon.  But  within  the  past 
25  years,  populations  outside  of  the 
early  historic  distributibn  have  suffered 
substantial  declines,  whereas 
populations  in  the  Coast  and  Cascade 
Ranges  of  Oregon  continue  to  remain 
abundant.  These  downward  trends  in 
populations  have  prompted  Pope  (2002) 
and  Jackie  et  al.  (2002)  to  undertake 
comparative  studies  by  of  populations 
found  west  of  the  Cascade  Crest  (which 
are  stable  or  abimdant)  with  populations 
found  in  central  and  eastern  Oregon. 
Both  studies  have  demonstrated  that  an 
effective  restoration  effort  for  moiuitain 
quail  is  feasible  using  wild  birds 
tiapped  in  western  Oregon  and  released 
in  central  and  eastern  Oregon.  However, 
translocations  programs  will  be  more 
effective  when  evaluated  through  post- 
release monitoring.  Oregon  still 
maintains  a  hunting  season  in  western 
and  northeastern  Oregon  for  mountain 
quail. 

In  Washington,  following 
translocations  of  moimtain  quail  from 
the  1860s  to  the  early  1900s,  historical 
accounts  reported  mountain  quail  west 
of  the  Cascade  Mountains  and  in  the 
Blue  Mountains  in  southeastern 
Washington  (Crawford  2000).  Mountain 
quail  are  currently  found  throughout 
portions  of  western  Washington  with 
the  strongest  population  foimd  on  the 
Olympic  Peninsula  (Washington 
Department  of  Wildlife  (WDW)  1993; 
Ware,  Washington  Department  of  Fish 
and  Wildlife,  pers.  comm.  2002).  They 
have  been  recorded  in  the  past  in 
Mason,  Kitsap,  Pierce,  King,  Thurston, 
Clark,  Skamania,  Garfield,  Columbia, 
Asotin,  and  Walla  Walla  Counties, 
although  the  precise  delineation  of  the 
species's  distribution  is  poorly 
understood  (WDW  1993)  and  they  may 
be  extirpated  from  Asotin,  Garfield,  and 
Columbia  Counties  (Ware  pers.  comm. 
2002).  As  noted  in  Cravdord  (2000), 
translocations  also  took  place  on 
Whidbey  Island,  San  Juan  Island,  and 
elsewhere  in  Washington. 


Little  evidence  suggests  that  mountain 
quail  were  native  to  Washington  (WDW 
1993,  Vogel  and  Reese  1995).  Vogel  and 
Reese  (1995),  in  their  research  on  the 
topic  of  native  status,  foujid  that  many 
authors  believed  that  the  Columbia 
River  was  the  northern  limit  of  the 
species'  range,  and  that  moimtain  quail 
were  introduced  to  Washington.  Birds 
from  multiple  sources  were  translocated 
into  Washington  resulting  in  mixing  of 
various  subspecies.  Current 
distributions  in  western  Washington 
have  remained  stable,  but  populations 
in  eastern  Washington  have  been  in  a. 
severe  decline,  as  reported  by  Vogel  and 
Reese  (2002).  Washington  maintains  a 
himting  season  for  mountain  quail  in 
the  western  part  of  the  State  only. 

The  petitioners  requested  that  we  list 
those  populations  of  mountain  quail 
east  of  the  Cascade  Crest  and  Sierra 
Mountain  Ranges  within  Washington, 
Oregon,  Idaho,  and  Nevada  as  a 
threatened  or  endangered  DPS  of  the 
species  imder  the  Act.  Under  our  DPS 
policy  (61  FR  4722;  February  7,  1996), 
we  use  three  elements  to  assess  whether 
a  population  under  consideration  for 
listing  may  be  recognized  as  a  DPS:  (1) 
A  population  segment's  discreteness 
from  the  remainder  of  the  taxon;  (2)  the 
population  segment's  significance  to  the 
taxon  to  which  it  belongs;  and  (3)  "[t]he 
population  segment's  conservation 
status  in  relation  to  the  Act's  standards 
for  listing  (j.e.,  is  the  population 
segment,  when  treated  as  if  it  were  a 
species,  endangered  or  threatened?)."  If 
we  determine  that  a  population  being 
considered  for  listing  may  represent  a 
DPS,  then  the  level  of  threat  to  the 
population  is  evaluated  on  the  basis  of 
the  five  listing  factors  established  by  the 
Act  to  determine  if  listing  it  as  either 
threatened  or  endangered  may  be 
warranted. 

A  population  segment  of  a  vertebrate 
species  may  be  considered  discrete  if  it 
satisfies  either  of  the  following 
conditions.  The  first  condition  is 
whether  the  species'  population  is 
markedly  separated,  or  isolated,  from 
other  populations  of  the  same  taxon  "as 
a  consequence  of  physical, 
physiological,  ecological,  or  behavioral 
factors."  When  these  foiu  factors  are 
evaluated,  "[qluantitative  measures  of 
genetic  or  morphological  discontinuity 
may  provide  evidence  of  this 
separation."  The  second  condition, 
which  does  not  apply  here,  is  whether 
the  population  segment  be  "delimited 
by  international  governmental 
boundaries  within  which  differences  in 
control  of  exploitation,  management  of 
habitat,  conservation  status,  or 
regulatory  mechanisms  exist  that  are 


significant  in  Ught  of  section  4(a)(1)(D) 
of  the  Act." 

In  determining'the  discreteness,  or 
isolation,  of  mountain  quail  populations 
found  within  the  proposed  DPS,  one  of 
the  factors  we  consider  is  physical 
separation  from  the  rest  of  the  taxon. 
The  petitioners  did  not  provide 
substantial  information,  either  through 
text  description,  map  attachments,  or 
references  in  the  petition,  to 
demonstrate  that  the  populations  of 
mountain  quail  along  the  western 
border  of  the  proposed  DPS  are 
physically  isolated  from  nearby  eastern 
populations  in  Oregon  and  Nevada. 

Although  mountain  quail  are 
associated  with  separate  locations 
within  the  proposed  DPS  on  a  landscape 
consisting  of  various  mountain  ranges 
and  intervening  valleys,  they  are  able  to 
move  between  these  areas  (Gutierrez 
and  Delehanty  1999;  Pope,  Oregon  State 
University,  pers.  comm.  2002).  No 
physical  barrier  appears  to  exist  that 
would  preclude  the  movement  of  birds 
across  this  landscape  and  hypothetical 
boimdary  separating  the  petitioned  and 
non-petitioned  areas  and  prevent 
mountain  quail  populations  from 
intermixing.  For  example,  the  cmrent 
distribution  of  mountain  quail,  as 
depicted  in  the  petition,  shows 
contiguous  distribution  between 
California  and  Nevada,  and  also 
between  Oregon  and  California. 
Exceptions  to  this  continuity  exist:  some 
populations  in  the  extreme  eastern 
range  of  mountain  quail  are  presently 
disjunct  from  natural  exchange  with 
mountain  quail  outside  the  petitioned 
area.  For  example,  current  distributions 
of  mountain  quail  are  disjunct  in  some 
areas  of  Idaho  and  northern  Nevada. 
However,  when  we  consider  the 
proposed  DPS  boundaries  as  delineated 
by  the  petitioners,  there  is  a  blend  of 
both  disjimct  populations  and 
continuous  population  areas  that  do  not 
meet  the  discreteness  standard  under 
QUI  DPS  policy. 

Further  complicating  the  question  of 
discreteness  is  the  documented 
translocation  of  mountain  quail  from 
areas  outside  and  within  the  proposed 
DPS  geographical  area  during  the  past 
130  years  (Vogel  and  Reese  1995,  1998; 
Jobanek  1997;  Crawford  2000;  Jackie  et 
al.  2002).  Crawford  (2000)  in  his  review 
of  the  subject  found  documented 
releases  of  mountain  quail  in  western 
Idaho  and  throughout  Oregon  and 
Washington.  Vogel  and  Reese  (2002)  in 
their  review  of  Nevada  found  anecdotal 
evidence  that  "sportsmen,  ranchers,  and 
miners  released  mountain  quail  across 
the  state  beginning  in  the  1870s  and 
continuing  to  the  1930s  or  early  40s."  In 
their  review  of  the  distribution  of  18 
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species  of  gallinaceous  birds  of  North 
America,  Aldrich  and  Duvall  (1955) 
noted  that  mountain  quail  were  native 
to  the  Pacific  coastal  region  of  the 
extreme  western  United  States.  They 
state  that  mountain  quail  were 
established  after  introductions  into  the 
mountains  of  eastern  Washington, 
western  Idaho,  eastern  Oregon,  and 
central  Nevada. 

During  the  past  20  years,  information 
addressing  translocations  of  mountain 
quail  by  State  agencies  has  been  better 
docimiented  than  it  had  been  in  prior 
years.  For  example,  a  total  of  1,293 
mountain  quail  have  been  released  in 
Nevada  counties,  including  Nye, 
Churchhill,  Pershing,  Washoe,  Elko,  and 
Lander,  since  1986  (Vogel  and  Reese 
2002).  All  birds  were  captured  at  the 
China  Lakes  Naval  Weapons  Station, 
Mojave  Desert,  California,  an  area  that  is 
outside  and  west  of  the  proposed  DPS 
geographical  area.  In  Oregon.  75 
mountain  quail  were  captured  in  the 
western  Cascade  Mountain  Range  of 
southwestern  Oregon  and  translocated 
into  northeastern  Oregon  between  1997 
and  1999,  partly  to  assess  breeding 
range  movements  of  both  resident  and 
translocated  mountain  quail  (Pope 
2002).  Additionally,  a  total  of  209 
mountain  quail  were  translocated  to 
three  separate  locations  in  central 
Oregon  in  2001  using  birds  that  were 
captured  in  western  Oregon  (Jackie  et  al. 
2002)  as  part  of  a  restoration  plan. 

The  DPS  policy  states  that  genetic 
information  may  be  used  to  provide 
evidence  of  separation.  The  numerous 
historic  and  recent  translocation  efforts 
as  discussed  above  may  have  lead  to 
genetic  homogenization  of  mountain 
quail.  Assessing  evidence  of  genetic 
separation  among  either  historic  or 
current  populations  of  mountain  quail  is 
likely  to  be  complicated  by  past 
translocation  efforts.  No  comprehensive 
genetic  evaluation  for  discreteness  of 
mountain  quail  rangewide  or  within  in 
the  proposed  DPS  is  currently  available. 
Also,  the  petitioners  submit  that  the 
genetic  differentiation  of  mountain  quail 
subspecies  or  populations  has  not  been 
adequately  tested,  and  refer  to 
unpublished  preliminary  data  that 
indicate  no  genetic  differences  exist 
among  mountain  quail  in  western  North 
America  (Kavanaugh  et  al.  2000). 

Additionally,  in  evaluating 
information  regarding  translocations,  it 
is  difficult  to  discern  which  are 
introductions,  reintroductions,  or 
supplementations  of  existing  mountain 
quail  populations.  "Introduction"  has 
been  used  to  define  the  release  of  a 
species  in  a  new  range,  "reintroduction" 
refers  to  release  of  a  species  into 
historical  range  that  is  no  longer 


inhabited  by  that  species,  and 
"supplementation"  is  release  of  the 
species  into  currently  inhabited  range 
(Vogel  and  Reese  2002).  Given  the 
history  of  translocations  of  mountain 
quail,  it  is  currently  difficult  to  clearly 
identify  the  historical  native  range  of 
the  species.  The  petitioners  make  no 
attempt  to  distinguish  between  the 
species'  potential  native  or  introduced 
ranges. 

Two  other  factors  to  consider  with 
regard  to  discreteness  or  isolation  of  a 
population  are  the  behavioral  and 
morphological  aspects.  Delehanty  (1997) 
initiated  a  study  to  determine 
behavioral  differences  and  similarities 
in  male  and  female  mountain  quail.  He 
also  examined  and  was  successful  at 
developing  a  method  to  determine 
genetic  detectability  of  sex  using 
microsatellite  fragments  from 
undegraded  DNA.  He  concluded  that 
many  behavioral  displays  are  universal 
among  both  sexes  of  mountain  quail, 
while  some  are  particular  only  to  males. 
These  behaviors  were  observed  by 
Delehanty  (1997)  in  captive-reared  birds 
and  in  wild  populations  at  sites  in  the 
eastern  Sierra  Nevada  of  east  central 
California,  western  Nevada,  and  in  the 
Mojave  Desert  of  southern  California.  He 
further  confirmed  the  monomorphic 
plumage  and  size  characteristics  of 
mountain  quail  from  known 
geographiccd  places.  The  study  served  to 
demonstrate  that  behavioral  and 
morphological  aspects  are  not  limiting 
factors  in  reproduction  when 
translocation  is  considered.  These 
conclusions  were  further  confirmed  by 
Pope  and  Crawford  (2001)  in  controlled 
studies  of  wild  populations  of  mountain 
quail  when  75  birds  were  translocated 
from  the  Cascades  of  southwestern 
Oregon  to  Hells  Canyon  National 
Recreation  Area  in  northeastern  Oregon. 
The  petitioners  did  not  provide 
evidence  to  document  whether 
mountain  quail  within  the  proposed 
DPS  exhibit  any  unique  behavioral  or 
morphological  traits.  No  information  is 
presented  in  the  petition,  nor  is  any 
available  in  Service  files,  to  indicate 
that  any  physical,  genetic,  behavioral, 
morphological,  physiological,  or 
ecological  differences  between 
mountain  quail  that  occur  in  the 
proposed  DPS  and  those  found  outside 
of  it. 

In  summary,  to  make  a  DPS 
determination,  we  examined  the 
physical,  physiological,  ecological,  and 
behavioral  factors  and  considered  the 
complicating  nature  of  past 
translocation  efforts.  Since  there  are  no 
international  government  boundaries  of 
significance,  this  condition  for  a  finding 
of  discreteness  was  not  considered  in 


reaching  this  determination.  Neither  the 
information  presented  in  the  petition 
nor  that  available  in  Service  files 
presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  DPS,  as  proposed  for  mountain 
quail  by  the  petitioners,  is  discrete  ft-om 
the  remainder  of  the  taxon.  Accordingly, 
we  are  unable  to  define  a  listable  entity 
of  mountain  quail  within  those  areas  of 
Washington,  Oregon,  Idaho,  and  Nevada 
as  described  in  the  petition.  Therefore, 
we  did  not  address  the  second  element 
for  determining  a  DPS,  which  is  the 
potential  significance  of  discrete 
populations  of  mountain  quail  to  the 
remainder  of  the  taxon.  Finally,  since  no 
DPS  of  mountain  quail  can  be  defined 
at  this  time,  we  did  not  evaluate  its 
status  as  endangered  or  threatened  on 
the  basis  of  either  the  Act's  definitions 
of  those  terms  or  the  factors  in  section 
4(a)  of  the  Act. 

Petition  Finding 

We  have  reviewed  the  petition, 
obtainable  literatiire  cited  in  the 
petition,  other  pertinent  literature,  and 
information  available  in  Service  files, 
and  we  have  consulted  with  State  and 
Federal  agency  biologists.  After  our 
review,  we  find  the  petition  does  not 
present  substantial  information  to 
indicate  that  the  petitioned  action  is 
warranted.  This  finding  is  based  on  the 
following:  (a)  Insufficient  information 
exists  to  enable  us  to  determine  whether 
the  mountain  quail  in  the  proposed  DPS 
are  separated  from  other  mountain  quail 
throughout  the  range  of  the  taxon;  (b) 
complicating  information  about  past 
translocations  of  mountain  quail 
currently  precludes  clearly  determining 
the  native  historical  distribution  of  the 
species;  and  (c)  evidence  is  insufficient 
to  demonstrate  that  genetic, 
morphological,  ecologiccd,  or  behavioral 
differences  exist  among  extant  mountain 
quail  populations. 
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the  Snake  River  Basin  Fish  and  Wildlife 
Office  (see  ADDRESSES). 
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Dated:  January  10,  2003. 
Marshall  P.  Jones,  Jr., 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  03-1283  Filed  1-21-03;  8:45  am] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Renewal  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid 

AGENCY:  United  States  Agency  for 
International  Development. 
ACTION:  Notice  of  renewal  of  advisory 
committee. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  the 
Administrator  has  determined  that 
renewal  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  for  a  two-year 
period,  beginning  January  22,  2003.  is 
necessary  and  in  the  public  interest. 
FOR  FURTHER  INFORMATION  CONTACT: 
Noreen  O'Meara,  (202)  712-5979 

Dated:  January  16,  2003. 
Noreen  O'Meara, 

Director,  Advisory  Committee  on  Voluntary 
Foreign  Aid  (ACVFA). 
[PR  Doc.  03-1358  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  6116-01-P 


DEPARTMENT  OF  AGRICULTURE 

Motor  Vehicles;  Alternative  Fuel 
Vehicle  (AFV)  Report 

AGENCY:  Departmental  Administration, 

USDA. 

ACTION:  Notice  of  Availability — Fleet 

(AFV)  Report. 

SUMMARY:  In  accordance  with  the  Energy 
Policy  Act  of  1992  (EPAct)  (42  U.S.C. 
13211-13219)  as  amended  by  the 
Energy  Conservation  Reauthorization 
Act  of  1998  (Pub.  L.  105-388),  and 
Executive  Order  (EO)  13149,  "Greening 
the  Government  Through  Federal  Fleet 
and  Transportation  Efficiency,"  the 
Department  of  Agriculture's  annual 
alternative  fuel  reports  are  available  on 
the  following  Department  of  Agriculture 
Web  site:  http://www.usda.gov/ 
energyandenvironment/ alternative -html 


FOR  FURTHER  INFORMATION  CONTACT: 

James  Michael,  Jr.,  (202)  720-8616. 

Dated:  January  8,  2003. 
Lou  Gallegos, 

Assistant  Secretary,  Departmental 
Administration. 
[FR  Doc.  03-1342  Filed  1-21-03;  8:45  am] 

BILLING  CODE  3410-9»-M 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[No.  LS-03-02] 

Notice  of  Request  for  Emergency 
Approval  of  a  New  information 
Collection 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments;  extension  of  comment 

period. 

SUMMARY:  On  November  21,  2002,  the 
Agricultural  Marketing  Service  (AMS) 
published  a  "Notice  of  Request  for 
Emergency  Approval  of  a  New 
Information  Collection"  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35).  This  notice 
announced  that  AMS  was  requesting 
emergency  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  the 
new  information  collection,  "Interim 
Voluntary  Country  of  Origin  Labeling  of 
Beef,  Lamb,  Pork,  Fish,  Perishable 
Agricultural  Commodities,  and  Peanuts 
Under  the  Agricultural  Marketing  Act  of 
1946."  AMS  is  extending  the  comment 
period  to  February  21,  2003,  because 
several  industry  trade  organizations 
requested  additional  time  to  file 
comments.  A  closing  date  is  necessary 
for  burden  comments  in  order  to  receive 
OMB  emergency  approval. 
DATES:  Comments  must  be  received  by 
February  21,2003. 

ADDRESSES:  Send  written  comments  to: 
(1)  Country  of  Origin  Labehng  Program, 
Agricultural  Marketing  Service,  USDA, 
STOP  0249,  Room  2092-S,  1400 
Independence  Avenue,  SW. . 
Washington,  DC  20250-0249,  or  fax  to 
(202)  720-3499,  or  send  by  e-mail  to 
cooI@usda.gov;  (2)  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  725  17th 
Street,  NW.,  Room  725,  Washington.  DC 
20503,  Attention:  Desk  Officer;  and  to 
(3)  Clearance  Officer,  USDA-OCIO, 


Room  404-W,  Jamie  L.  Whitten 
Building,  STOP  7602, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-7602. 

All  comments  will  become  a  matter  of 
public  record.  Comments  will  be 
available  for  public  inspection  from  the 
Agricultvu-al  Marketing  Service  (AMS)  at 
the  above  address  and  over  the  Agency's 
Web  site  at:  http://www.ams.usda.gov/ 
cool/. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Forman,  Associate  Deputy 
Administrator.  Fruit  and  Vegetable 
Programs.  AMS,  USDA,  by  phone  on: 
(202)  690-0262,  or  via  e-mail  at: 
eric.forman@usda.gov;  or  William 
Sessions,  Associate  Deputy 
Administrator,  Livestock  and  Seed 
Program.  AMS.  USDA,  by  phone  on: 
(202)  720-5705,  or  via  e-mail  at: 
william.sessions@usda.gov.  Additional 
information  may  also  be  obtained  over 
the  Agency's  Web  site  at:  http:// 
www.ams.  usda.gov/cool/. 
SUPPLEMENTARY  INFORMATION:  On 
November  21,  2002,  the  Agricultural 
Marketing  Service  published  a  notice 
and  request  for  comments  in  the  Federal 
Register  (67  FR  70205).  entitled.  "Notice 
of  Request  for  Emergency  Approval  of  a 
New  Information  Collection."  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  This  notice  outlined  the 
Agency's  estimates  of  the  burden  on 
respondents  relating  to  the  notice 
published  in  the  Federal  Register  (67 
FR  63367)  on  October  11,  2002,  entitled, 
"Establishment  of  Guidelines  for  the 
-  Interim  Voluntary  Country  of  Origin 
Labeling  of  Beef,  Lamb.  Pork.  Fish, 
Perishable  Agricultiu-al  Commodities, 
and  Peanuts  under  the  Agricultural 
Marketing  Act  of  1946"  (7  U.S.C.  1621 
et  seq.).  Submissions  concerning  any 
information  related  to  the 
implementation  of  these  "Volimtary 
Guidelines"  may  still  be  submitted 
through  April  9,  2003. 

The  comment  period  for  the  "Notice 
of  Request  for  Emergency  Approval  of  a 
New  Information  Collection"  was 
originally  scheduled  to  end  on  January 
21,  2003.  However,  several  industry 
trade  organizations  requested  additional 
time  to  study  the  notice  to  develop  more 
meaningful  comments.  Although  a 
closing  date  for  burden  comments  is 
needed  to  receive  emergency  OMB 
approval  of  the  new  collection,  AMS 
has  determined  that  there  is  sufficient 
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justification  for  extending  the  comment 
period  30  days  imtil  February  21,  2003. 

Dated:  January  16,  2003. 
A.J.  Yates, 
Administrator. 

[FT?  Doc.  03-1432  Filed  1-17-03;  2:27  pm] 
BILLING  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 

AgricuKural  Marketing  Service 
[No.  LS-02-19] 

Beef  Promotion  and  Research: 
Certification  and  Nomination  for  ttie 
Cattlemen's  Beef  Promotion  and 
Research  Board 

agency:  Agricultural  MarKeting  Service, 
USDA. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  Agriculture's  (USDA) 
Agricultural  Marketing  Service  (AMS)  is 
accepting  applications  from  State  cattle 
producer  organizations  or  associations 
and  general  farm  organizations,  as  well 
as  cattle  or  beef  importer  organizations, 
who  desire  to  be  certified  to  nominate 
producers  or  importers  for  appointment 
to  vacant  positions  on  the  Catdemen's 
Beef  Promotion  and  Research  Board 
(Board).  Organizations  which  have  not 
previously  been  certified  that  are 
interested  in  submitting  nominations 
must  complete  and  submit  an  official 
application  form  to  AMS.  Previously 
certified  organizations  do  not  need  to 
reapply.  Notice  is  also  given  that 
vacancies  will  occur  on  the  Board  and 
that  during  a  period  to  be  established, 
nominations  will  be  accepted  fi-om 
eligible  organizations  and  individual 
importers. 

DATES:  Applications  for  certification 
must  be  received  by  close  of  business 
February  21,  2003. 

ADDRESSES:  Certification  form  as  well  as 
copies  of  the  certification  and 
nomination  procedures  may  be 
requested  from  Kenneth  R.  Pajme,  Chief; 
Marketing  Programs  Branch,  LS,  AMS, 
USDA;  STOP  0251-Room  2638-S;  1400 
Independence  Avenue,  SW.; 
Washington,  DC  20250-0251.  The  form 
may  also  be  found  on  the  Internet  at 
http://www.ams.usda.gov/lsg/mpb/beef/ 
Is25.pdf. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Payne,  Chief,  Marketing 
Programs  Branch  on  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  The  Beef 
Promotion  and  Research  Act  of  1985 
(Act)  (7  U.S.C.  2901  et  seq.),  enacted 
December  23, 1985,  authorizes  the 


implementation  of  a  Beef  Promotion  and 
Research  Order  (Order).  The  Order,  as 
published  in  the  July  18,  1986,  Federal 
Register  (51  FR  26132),  provides  for  the 
establishment  of  a  Board.  The  current 
Board  consists  of  100  cattle  producers 
and  8  importers  appointed  by  USDA. 
The  duties  and  responsibilities  of  the 
Board  are  specified  in  the  Order. 

The  Act  and  the  Order  provide  that 
USDA  shall  either  certify  or  otherwise 
determine  the  eligibility  of  State  cattle 
producer  organizations  or  associations 
and  general  farm  organizations,  as  well 
as  any  importer  organizations  or 
associations  to  nominate  members  to  the 
Board  to  ensure  tbat  nominees  represent 
the  interests  of  cattle  producers  and 
importers.  Nominations  for  importer 
representatives  may  also  be  made  by 
individuals  who  import  cattle,  beef,  or 
beef  products.  Persons  who  are 
individual  importers  do  not  need  to  be 
certified  as  eligible  to  submit 
nominations.  When  individual 
importers  submit  nominations,  they 
must  establish  to  the  satisfaction  of 
USDA  that  they  are  in  fact  importers  of 
catUe,  beef,  or  beef  products,  pursuant 
to  §  1260.143(b)(2)  of  the  Order  [7  CFR 
1260.143(b)(2)].  Individual  importers 
are  encouraged  to  contact  AMS  at  the 
above  address  to  obtain  further 
information  concerning  the  nomination 
process,  including  the  begiruiing  and 
ending  dates  of  the  established 
nomination  period  and  required 
nomination  forms  and  background 
information  sheets.  Certification  and 
nomination  procedures  were 
promulgated  in  the  final  rule,  published 
in  the  April  4, 1986,  Federal  Register 
(51  FR  11557)  and  currently  appear  at 
7  CFR  §  1260.500  through  §  1260.640. 
Organizations  which  have  previously 
been  certified  to  nominate  members  to 
the  Board  do  not  need  to  reapply  for 
certification  to  nominate  producers  and 
importers  for  the  upcoming  vacancies. 

The  Act  and  the  Order  provide  that 
the  members  of  the  Board  shall  serve  for 
terms  of  3  years.  The  Order  also  requires 
USDA  to  announce  when  a  Board 
vacancy  does  or  will  exist.  The 
following  States  have  one  or  more 
members  whose  terms  will  expire  in 
early  2004: 


State  or  unit 

Numtwr  of 
Vacancies 

Arizona 

California 

Cororado  

Iowa  

1 
2 
1 
2 

Kansas '. 

Louisiana  

Michigan  

Minnesota 

Mississippi  

2 

1 

1 
1 
1 

State  or  unit 

Number  of 
Vacancies 

Missouri  

Nebraska 

Nevada  

New  Mexico 

1 
2 

1 
1 

North  Carolina 

1 

Oklahoma 

South  Dakota 

1 
2 

Tennessee 

Texas  „ 

Utah  

1 
4 
1 

Wisconsin  •. 

Wyoming '. 

Importer  Unit 

2 

1 
2 

Mid-Atlantic  Unit  

•  1 

Northeast  Unit 

1 

Southeast  Unit 

1 

Since  there  are  no  anticipated 
vacancies  on  the  Board  for  the 
remaining  States'  positions,  or  for  the 
positions  of  the  Northwest  unit, 
nominations  will  not  be  solicited  from 
certified  organizations  or  associations  in 
those  States  or  units. 

Uncertified  eligible  producer 
organizations  and  general  farm 
organizations  in  all  States  that  are 
interested  in  being  certified  as  eligible 
to  nominate  cattle  producers  for 
appointment  to  the  listed  producer 
positions,  must  complete  and  submit  an 
official  "Application  for  Certification  of 
Organization  or  Association,"  which 
must  be  received  by  close  of  business 
February  21,  2003.  Uncertified  eligible 
importer  organizations  that  are 
interested  in  being  certified  as  eligible 
to  nominate  importers  for  appointment 
to  the  listed  importer  positions  must 
apply  by  the  same  date.  Importers 
should  not  use  the  application  form  but 
should  provide  the  requested 
information  by  letter  as  provided  for  in 
7  CFR  §  1260.540(b).  Applications  from 
States  or  units  without  vacant  positions 
on  the  Board  and  other  applications  not 
received  within  the  30-day  period  after 
publication  of  this  Notice  in  the  Federal 
Register  will  be  considered  for 
eligibility  to  nominate  producers  or 
importers  for  subsequent  vacancies  on 
the  Board. 

Only  those  organizations  or 
associations  which  meet  the  criteria  for 
certification  of  eligibility  promulgated  at 
7  CFR  §  1260.530  are  eligible  for 
certification.  Those  criteria  are: 

(a)  For  State  organizations  or 
associations: 

(1)  Total  paid  .membership  must  be 
comprised  of  at  least  a  majority  of  catUe 
producers  or  represent  at  least  a 
majority  of  catUe  producers  in  a  State  or 
imit, 

(2)  Membership  must  represent  a 
substantial  number  of  producers  who 
produce  a  substantial  number  of  catde 
in  such  State  or  unit, 
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(3)  There  must  be  a  history  of  stability 
and  permanency,  and 

(4)  There  must  be  a  primary  or 
overriding  purpose  of  promoting  the 
economic  welfare  of  cattle  producers. 

(b)  For  organizations  or  associations 
representing  importers,  the 
determination  by  USDA  as  to  the 
eligibility  of  importer  organizations  or 
associations  to  nominate  members  to  the 
Board  shall  be  based  on  applications 
containing  the  following  information: 

(1)  The  number  and  type  of  members 
represented  (j.e.,  beef  or  cattle 
importers,  etc.), 

(2)  Annual  import  volume  in  pounds 
of  beef  and  beef  products  and/or  the 
number  of  head  of  cattle, 

(3)  The  stability  and  permanency  of 
the  importer  organization  or  association, 

(4)  The  numter  of  years  in  existence, 
and 

(5)  The  names  of  the  countries  of 
origin  for  cattle,  beef,  or  beef  products 
imported. 

All  certified  organizations  and 
associations,  including  those  that  were 
previously  certified  in  the  States  or 
imits  having  vacant  positions  on  the 
Board,  will  be  notified  simultaneously 
in  writing  of  the  beginning  and  ending 
dates  of  the  established  nomination 
period  and  will  be  provided  with 
required  nomination  forms  and 
background  information  sheets. 

The  names  of  qualified  nominees 
received  by  the  established  due  date 
will  be  submitted  to  USDA  for 
consideration  as  appointees  to  the 
Board. 

The  information  collection 
requirements  referenced  in  this  notice 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44 
U.S.C.  Chapter  35  and  have  been 
assigned  OMB  No.  0581-0093.  except 
Board  member  nominee  information 
sheets  are  assigned  OMB  No.  0505— 
0001. 

Authority:  7  U.S.C.  2901  et  seq. 

Dated:  January  15,  2003. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
IFR  Doc.  03-1341  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  3410-4)2-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Public  Hearing  on  New  Entrant's  2003 
Crop  Cane  Sugar  {Marketing  Allotment 

agency:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Notice  of  public  hearing. 


summary:  The  Commodity  Credit 
Corporation  (CCC)  will  hold  a  public 
hearing  to  receive  comments  on 
providing  an  allocation  to  a  new  entrant 
processor  and  allotment  to  a  new 
entrant  State  and  possible  impacts  on 
existing  cane  processors  and  producers. 
CCC  will  also  receive  comments  on  the 
evidence  CCC  should  require  from  a 
new  entrant  to  demonstrate  eligibility 
for  a  marketing  allocation. 
DATES:  The  public  hearing  will  be  held 
January  29.  2003.  in  the  Jefferson 
Auditorium  of  the  U.S.  Department  of 
Agriculture  (USDA)  South  Building, 
1400  Independence  Ave.  SW. 
Washington,  DC.  The  hearing  will  start 
at  10:00  a.m.  Eastern  Standard  Time 
(EST). 

ADDRESSES:  Barbara  Fecso,  Dairy  and 
Sweeteners  Analysis  Group,  Economic 
Policy  and  Analysis  Staff,  Farm  Service 
Agency,  USDA,  1400  Independence 
Avenue,  SW,  STOP  0516.  Washington, 
DC  20250B0516;  telephone  (202) 
720B4146;  FAX  (202)  690B1480;  e-mail: 
barbara.fecso@usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Fecso  at  (202)  720-4146. 
SUPPLEMENTARY  INFORMATION:  USDA 
will  hold  a  public  hearing  as  requested 
by  sugarcane  producers  and  processors 
regarding  the  application  of  the  Arizona 
Sugar  Factory.  L.L.C.,  for  a  cane  sugar 
marketing  allocation  for  the  2003  crop 
year.  The  Arizona  Sugar  Factory  is 
requesting  a  2003-crop  year  allocation  of 
10,000  short  tons,  raw  value,  and  an 
increase  to  50,000  short  tons,  raw  value, 
for  the  2005  crop.  The  new  processor 
will  be  located  in  California,  a  State  that 
ciurently  has  no  allotment  (i.e..  a  new 
entrant  State). 

Section  359d(b)(l)(E)  of  the 
Agricultural  Adjustment  Act  of  1938.  as 
amended,  authorizes  CCC  to  provide  a 
sugarcane  processor,  who  begins 
processing  eifter  May  13.  2002,  an 
allocation  that  provides  a  fair,  efficient, 
and  equitable  distribution  of  the 
allocations  from  the  allotment  for  the 
State  in  which  the  processor  is  located. 
To  make  an  allocation  to  a  processor  in 
California,  the  Secretary  will  have  to 
provide  California  with  an  allotment. 
CCC  considers  the  adverse  effects  on 
existing  cane  processors  and  producers 
when  determining  whether  a  new 
entrant  processor  allocation  and  new 
entrant  State  allotment  are  warranted. 
Also,  prior  to  the  promulgation  of  the 
2003-crop  marketing  allotments,  the 
Arizona  Sugar  Factory  must  provide 
satisfactory  evidence  that  it  has  a  viable 
processing  facility,  an  adequate 
sugarcane  supply,  and  a  market  for  the 
cane  sugar  product.  If  approved,  the 
new  CaUfomia  allotment  will  be 


subtracted,  on  a  pro  rata  basis,  from  the 
allotments  otherwise  provided  to  each 
mainland  State  when  the  2003  crop 
allotments  are  determined  by  USDA. 
CCC  will  use  this  forum  to  collect 
comments  on  (1)  any  adverse  effects  that 
the  provisions  of  an  allocation  to  the 
Arizona  Sugar  Factory,  L.L.C.,  and  an 
allotment  to  California  may  have  on 
existing  cane  processors  and  producers, 
and  (2)  the  evidence  CCC  should  requu-e 
from  a  new  entrant  to  demonstrate  the 
ability  to  process,  produce,  and  market 
raw  cane  sugar.  Attendance  is  open  to 
interested  parties. 

The  hearing  will  be  held  on  January 
29,  2003,  from  10:00  a.m.  to  2:00  p.m. 
EST  in  the  Jefferson  Auditorium  of 
USDA  South  Building,  1400 
Independence  Ave.,  Washington,  DC. 

Anyone  wishing  to  make  an  oral 
statement  may  do  so,  time  permitting. 
Comments  will  be  limited  to  5  minutes. 
A  signup  sheet  for  oral  statements  will 
be  available  at  the  entrance  of  the 
Jefferson  Auditorium  one  hour  before 
the  hearing  begins.  Oral  statements  wiU 
be  made  in  the  order  the  request  was 
received.  Anyone  wishing  to  make  a 
written  statement  in  lieu  of  an  oral 
statement  should  send  their  statement  to 
Barbara  Fecso.  Dairy  and  Sweeteners 
Analysis  Group.  Economic  Policy  and 
Analysis  Staff,  Farm  Service  Agency, 
USDA,  1400  Independence  Avenue, 
SW,  STOP  0516,  Washington,  DC 
20250'0516;  Telephone:  (202)  720'4146; 
Fax:  (202)  690*1480;  e-mail: 
barbara.fecso@usda.gov.  Statements 
must  be  received  by  close  of  business  on 
January  29,  2003. 

Persons  with  disabilities  who  require 
special  accommodations  to  attend  or 
participate  in  the  meeting  should 
contact  Barbara  Fecso. 

Signed  in  Washington,  DC  on  January  10, 
2003. 

James  R.  Little, 

Executive  Vice  President, ,  Commodity  Credit 
Corporation. 

[FR  Doc.  03-1340  Filed  1-21-03;  8:45  am] 
BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Siskiyou  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Siskiyou  Covmty 
Resource  Advisory  Committee  will  meet 
in  Yreka,  California,  January  27,  2003. 
The  meeting  will  include  routine 
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business  and  discussion  and  review  of 
submitted  project  proposals. 
DATES:  The  meeting  will  be  held  January 
27,  2003,  from  4  p.m.  until  7  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Yreka  High  School  Library,  Preece 
Way,  Yreka,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Hall,  RAC  Coordinator,  Klamath 
National  Forest,  (530)  841^468  or 
electronically  at  donaldhaU@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Public 
comment  opportunity  will  be  provided 
and  individuals  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 

Dated:  January  13,  2003. 
Margaret  J.  Boland, 

Designated  Federal  Official. 

(FR  Doc.  03-1275  Filed  1-21-03;  8:45  ami 

BtLUNG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Glenn/Colusa  County  Resource 
Advisory  Committee    ■ 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Glenn/Colusa  County 
Resource  Advisory  Committee  (RAC) 
will  meet  in  Willows  California.  Agenda 
items  to  be  covered  include:  (1) 
Introductions,  (2)  Approval  of  Minutes, 
(3)  Public  Comment,  (4)  Status  of  Project 
Proposals,  (5)  Revised  Tracking  Form/ 
Possible  Action,  (6)  Historic  Library,  (7) 
Project  Status,  (8)  Update  on  Absent 
Members,  (9)  How  to  Solicit  Projects, 
(10  General  Discussion. 
DATES:  The  meeting  will  be  held  on 
January  27,  2003,  from  1:30  p.m.  and 
end  at  approximately  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Mendocino  National  Forest 
Supervisory's  Office,  825  N.  Humboldt 
Ave.,  Willows,  CA  95988.  Individuals 
wishing  to  speeik  or  propose  agenda 
items  must  send  their  names  and 
proposals  to  Jim  Giachino,  DFO,  825  N. 
Humboldt  Ave.,  Willows,  CA  95988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobbin  Gaddini,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Grindstone  Ranger 
District,  P.O.  Box  164,  Elk  Creek,  CA 
95939.  (530)  968-5329;  E-MAIL 
ggaddini@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 


committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  January  24,  2003 
will  have  opportxinity  to  address  the 
committee  at  those  sessions. 

Dated:  January  15,  2003. 
James  F.  Giachino, 

Designated  Federal  Official. 

[FR  Doc.  03-1296  Filed  1-21-03;  8:45  am) 

BIUJNG  CODE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Vermont  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  town  hall  meeting  of 
the  Vermont  Advisory  Committee  to  the 
Commission  will  convene  at  3:00  p.m. 
and  adjourn  at  6:00  p.m.  on  Friday, 
February  14,  2003,  at  the  six  Vermont 
Interactive  Television  sites  located  in  (1) 
Colchester  (76  King  Street,  Colchester, 
Vermont  05446),  (2)  Brattleboro  (185 
Main  Street,  P.O.  Box  6308,  Brattleboro, 
Vermont  05302),  (3)  Newport  (North 
Country  Union  High  School,  Veterans 
Avenue,  Newport,  Vermont,  05061),  (4) 
Randolph  Center,  Vermont  Technical 
College,  Randolph  Center,  Vermont 
05061),  (5)  Rutland  (Stafford  Technical 
Center  College  8  Stratton  Road,  Rutland, 
Vermont),  and  (6)  St.  Albans  (North 
Building,  Bellows  Free  Academy,  P.O. 
Box  1578,  St.  Albans,  Vermont  05478). 
The  Advisory  Committee  will  hold  a 
town  meeting  with  public  agency 
officials,  educators,  and  community 
leaders  to  discuss  efforts  to  address 
racism  and  harassment  of  minorities  in 
Vermont  public  schools  and 
communities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Marc 
Pentino  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington.  DC,  January  13.  2003. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-1338  Filed  1-21-03;  8:45  am] 

BIUJNG  COOE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request.for  Revocation 
in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  in  Part. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidiunping  and  countervailing 
duty  orders  and  findings  with  December 
anniversary  dates.  In  accordance  with 
our  regulations,  we  are  initiating  those 
administrative  reviews.  The  Departrbent 
also  received  a  request  to  revoke  one 
antidumping  duty  order  in  part. 
EFFECTIVE  DATE:  January  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213{b)(2002),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  December  anniversary  dates.  The 
Department  also  received  a  timely 
request  to  revoke  in  part  the 
antidumping  duty  order  on  Porcelain- 
on-Steel  Cooking  Ware  from  the 
People's  Republic  of  China. 

Initiation  of  Reviews 

In  accordance  with  section  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  December  31,  2003. 
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Antidumping  Duty  Proceedings 


/Irgenf/na;  Honey  A-357-81 2  

Asociacion  de  Cooperativas  Argentinas 

Centauro  S.A. 

Cia.  Europeo  Americana  SA 

Comexter  Robinson  S.A. 

Compa  Inversora  Platense  S.A.      r 

Compania  Apicola  Argentina  SA 

ConAgra  Argentina  S.A. 

Coope-Riel  Ltda. 

Cooperativa  DeAgua  Potable  y  Otros 

Establecimiento  Don  Angel  S.r.L. 

Food  Way,  S.A. 

Francisco  Facundo  Rodriguez 

Jay  Bees 

Jose  Luis  Garcia 

HoneyMax  S.A. 

Mielar  S.A.  , 

Navicon  S.A. 

Nexco  S.A. 

Parodi  Agropecuaria  S.A. 

Radix  S.r.L. 

Seylinco  S.A.  , 

Times  S.A. 

Transhoney  S.A. 

Brazil:  Silicomanganese,  A-351-824 - 

SIBRA-Electrosidemrgica  Brazileira  S.A. 
Compania  Paulista  De  Ferro-Ligas-Ligas 

India:  Certain  Hot-Rolled  Carbon  Steel  Flat  Products,  A-533-820 — 

Essar  Steel  Ltd. 

Tata  Iron  ad  Steel  Company,  Ltd. 

India:  Stainless  Steel  Wire  Rod,  A-533-808  : • ■ 

Isibars  Steel 
Mukand.  Limited 
Panchmahal  Steel  Limited 
The  Viraj  Group.  Ltd. 

The  People's  Republic  of  China:  Certain  Cased  Pencils,'  A-570-827  

Anhui  Import/Export  Group  Corporation 

Beijing  Light  Industrial  Products  Import/Export  Corporation 

China  First  Pencil  Company,  Ltd. 

China  National  Light  Industrial  Products  Import  &  Export  Corp.  (all  branches) 

Dalian  Light  Industrial  Products  Import/Export  Corporation 

Guangdong  Stationary  &  Sporting  Goods  Imports  &  Export  Co.,  Ltd. 

Liaoning  Light  Industrial  Products  Import/Export  Corporation 

Laizhou  City  Guangming  Pencil-Making  Co.,  Ltd. 

Orient  International  Holding  Shanghai  Foreign  Trade  Co.,  Ltd. 

Qingdao  Light  Industrial  Products  Import/Export  Corporation 

Shandong  Light  Industrial  Products  Import/Export  Corporation 

Shandong  Rongxin  Import  &  Export  Company  Ltd.  (tormeriy  called  Kaiyuan  Group  Group  Corporation) 

Sichuan  Light  Industrial  Products  Import/Export  Corporation 

Tianjin  Customs  Wood  Processing  Co.,  Ltd. 
The  People's  Republic  of  China:  Honey,^  A-570-863  : 

Anhui  Native  Produce  Import  &  Export  Corp. 

Henan  Native  Produce  and  Animal  By-Products  Import  &  Export  Co. 

High  Hope  International  Group  Jiangsu  Foodstuffs  Import  &  Export  Corp. 

Inner  Mongolia  Autonomous  Region  Native  Produce  and  Animal  By-Products  Import  &  Export  Corp. 

Kunshan  Foreign  Trade  Company 

Shanghai  Eswell  Enterprise  Co.,  Ltd. 

Shanghai  Xiuwei  Intemational  Trading  Co.,  Ltd. 

Sichuan- Dujiangyan  Dubao  Bee  Industrial  Co.,  Ltd. 

Wuhan  Bee  Healthy  Company,  Ltd. 

Zhejiang  Native  Produce  and  Animal  By-Products  Import  &  Export  Corp. 
The  Peoples  Republic  of  China:  Porcelain-on-Steel  Cooking  Ware,^  A-570-506 

Clover  Enamelware  Enterprise,  Ltd. 

Lucky  Enamelware  Factory,  Ltd. 

Countervailing  Duty  Proceedings 

Argentina:  Honey*  C-357-813 

India:  Certain  Hot-Rolled  Carbon  Steel  Flat  Products,  C-533-821   

Essar  Steel  Ltd. 
South  Africa:  Certain  Hot-Rolled  Carbon  Steel  Flat  Products,  C-791-810  

Iscor  Ltd. 

Saldanha  Steel  Ltd. 


Period  to  be 
Reviewed 


5/11/01-11/30/02 


12/1/01-11/30/02 

5/3/01-11/30/02 

12/1/01-^11/30/02 

12/1/01-11/30/02 


5/11/01-11/30/02 


12/1/01-11/30/02 


1/1/01-12/31/01 
1/1/01-12/31/01 

1/1/01-12/31/01 
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None. 


Suspension  Agreements 


Period  to  be 
Reviewed 


'  If  one  of  ttie  above  named  companies  does  not  qualify  for  a  separate  rate,  all  ottier  exporters  of  certain  cased  pencils  from  the  People's  Re- 
public of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which  the 
named  exporters  are  a  part. 

2  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  honey  from  the  People's  Republic  of  China 
who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which  the  named  export- 
ers are  a  part. 

3  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  porcelain-on  steel  cooking  ware  from  the 
People's  Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  ttie  single  PRC  entity 
of  which  the  named  exporters  are  a  part. 

*  In  the  countervailing  duty  investigation  of  Honey  from  Argentina,  the  Department  solicited  information  from  the  Govemment  of  Argentina 
(GOA)  on  an  aggregate  or  industry-wide  basis  in  accordance  with  section  777A(e)(2)(B)  of  the  Act,  rather  than  from  individual  producers  and  ex- 
porters, due  to  the  large  number  of  producers  and  exporters  of  Honey  in  Argentina  See  Final  Affirmative  Countervailing  Duty  Determination 
Honey  from  Argentina.  66  FR  50613-01  (October  4,  2001).  In  accordance  with  section  351.213(b)  of  the  regulations,  the  GOA  and  the  peti- 
tioners have  requested  an  administrative  review  of  this  countervailing  duty  order.  No  individual  exporters  requested  the  review  pursuant  to  sec- 
tion 351.213<b)  of  the  regulations  Accordingly,  the  Department  will  be  conducting  the  review  of  this  order  on  an  aggregate  basis. 

The  GOA  has  requested  that  the  period  of  review  for  this  review  be  extended  to  include  not  only  calendar  year  2001  but  also  calendar  year 
2002.  We  are  initiating  this  review  for  calendar  year  2001 ,  however,  we  are  actively  considering  this  request,  and  we  will  solicit  comments  from 
interested  parties  on  this  issue.  After  careful  consideration  of  these  comments,  we  will  timely  infonm  parties  of  our  decision. 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  aiuiiversary  of  the 
publication  of  an  antidumping  duty 
order  under  §  351.211  or  a 
determination  under  §  351.218(f)(4)  to 
continue  an  order  or  suspended 
investigation  (after  sunset  review),  the 
Secretary,  if  requested  by  a  domestic 
interested  party  within  30  days  of  the 
date  of  publication  of  the  notice  of 
initiation  of  the  review,  will  determine 
whether  antidxunping  duties  have  been 
absorbed  by  an  exporter  or  producer 
subject  to  the  review  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  importer  that  is  affiliated 
with  such  exporter  or  producer.  The 
request  must  include  the  ncmie(s)  of  the 
exporter  or  producer  for  which  the 
inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosiu-e  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)).  and  19  CFR 
351.221(c)(l)(i). 

Dated:  January  15,  2003. 
Holly  A.  Kuga, 

Senior  Office  Director,  Group  II,  Office  4, 
Import  Administration. 
(FR  Doc.  03-1369  Filed  1-21-03;  8:45  am] 
BIUING  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 
ACTION:  Notice  of  Application. 


TWi 


SUMMARY:  Tht  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
simunarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  C.  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  4S2-5131  (this  is  not  a  toll-free 
number)  or  e-mail  at  oetca@ita.doc.gov. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  ft-om  State  and  Federal 
govemment  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in    '• 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 


information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1104H,  Washington, 
DC  20230,  or  transmit  by  e-mail  at 
oetca@ita.doc.gov.  Information 
submitted  by  any  person  is  exempt  bova 
disclosiu^  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
However,  nonconfidential  versions  of 
the  comments  will  be  made  available  to 
the  applicant  if  necessary  for 
determining  whether  or  not  to  issue  the 
Certificate.  Conunents  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  02-00005."  A  summary  of  the 
application  follows. 

Summary  of  the  Application 

Applicant:  Virginia  Apple  Growers 
Association,  ("VAGA"),  P.O.  Box  1163, 
Richmond,  Virginia  23218. 

Contact:  Richard  Gilmore,  President/ 
CEO.  •    • 

Telephone:  (703)  684-1366. 

Application  No. :  02-00005 . 

Date  Deemed  Submitted:  January  6, 
2003. 

Members  (in  addition  to  applicant): 
Bowman  Fruit  Sales,  L.L.C., 
Timberville,  VA;  Crown  Orchard 
Company,  LLP,  Batesville,  VA;  Flippin- 
Seaman,  Inc.,  Tyro,  VA;  and  Glaize, 
L.C.,  Fred  L.,  Winchester,  VA. 

The  proposed  Export  Trade  Certificate 
of  Review  would  extend  antitrust 
protection  to  VAGA,  and  /or  one  or 
more  of  its  Members  to  conduct  the   . 
following  export  trade  activities: 
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I.  Export  Trade 

A.  Products 

1. Fresh  Apples:  any  variety  of  apples 
intended  for  human  consumption 
including  but  not  limited  to:  Red 
Delicious,  Golden  Delicious,  Rome, 
Stayman,  York,  Winesap,  Granny  Smith, 
Jonathan,  Red,  Gala,  Empire,  Mcintosh, 
Fuji,  Ginger  Gold,  Braebur,  and 
Cortland. 

2.  Processed  Apples:  Includes  a 
variety  of  apple  products  used  for 
human  consumption;  mainly,  apple 
juice,  apple  cider,  applesauce,  and 
apple  butter. 

B.  Export  Trade  Facilitation  Services 
(As  They  Relate  to  the  Export  of 
Products) 

All  export-related  services,  including, 
but  not  limited  to,  international  market 
research,  marketing,  advertising,  sales 
promotion,  brokering,  handling, 
transportation,  common  marking  and 
identification,  communication  and 
processing  of  foreign  orders  to  and  for 
Members,  financing,  export  licensing 
and  other  trade  documentation, 
warehousing,  shipping,  legal  assistance, 
foreign  exchange.and  taking  title  to 
goods. 

II.  Export  Trade  Activities  and  Methods 
of  Operation 

With  respect  to  export  trade  activities, 
VAGA  and/or  one  or  more  of  its 
members  may  on  behalf  of  and  with  the 
advice  and  assistance  of  its  Members: 

1.  Participate  in  negotiations  and 
enter  into  agreements  with  foreign 
buyers  (including  governments  and 
private  persons)  regarding: 

a.  the  quantities,  time  periods,  prices, 
and  terms  and  conditions  in  connection 
with  actual  or  potential  bona  fide  export 
opportunities 

b.  non-tariff  trade  barriers  in  the 
Export  Markets; 

2.  Establish  export  prices  and  allocate 
export  sales  among  its  Members,  in 
connection  with  actual  or  potential  bona 
fide  export  opportunities; 

3.  Enter  into  agreements  with  non- 
Members,  whether  or  not  exclusive,  to 
provide  Export  Trade  Services  and 
Trade  Facilitation  Services; 

4.  Negotiate  and  enter  into  agreements 
with  providers  of  transportation  services 
for  the  export  of  the  Products; 

5.  Advise  and  cooperate  with  the 
United  States  and  foreign  governments 
in: 

a.  establishing  procedures  regulating 
the  export  of  the  Products 

b.  fulfilling  the  phytosanitary  and/or 
funding  requirements  imposed  by 
foreign  governments  for  export  of  the 
Products; 


6.  Establish  and  operate  fumigation 
facilities  and  administer  phytosanitary 
protocols  to  qualify  the  Products  for 
Export  Markets; 

7.  Communicate  and  process  export 
orders; 

8.  Conduct  direct  sales; 

9.  Broker  or  take  title  to  Products 
acquired  from  non-Member  producers 
whenever  necessary  to  fulfill  specific 
sales  obligations; 

10.  Operate  foreign  sales  and 
distribution  offices  and  companies  to 
facilitate  the  sales  and  distribution  of 
the  Products  in  the  Export  Markets; 

11.  Refuse  to  deal  with  or  provide 
quotations  to  other  Export 
Intermediaries  for  sales  of  the  Members' 
Products  into  the  Export  Markets; 

12.  Retain  the  option  for  VAGA  to  be 
the  exporter  of  record  with  regard  to 
sales  conducted  by  and  through  VAGA; 

13.  Develop  internal  operational 
procedures  and  disseminate  information 
to  Members  to  assist  the  membership  in 
meeting  the  criteria  necessary  for 
exporting; 

14.  Receive  and  (each  Member  may) 
supply  information  as  to  each  Member's 
actual  or  intended  total  export 
shipments  of  certified  products  in  any 
previous  or  future  growing  season  or 
seasons.  VAGA,  through  employees  or 
agents  of  VAGA  who  are  not  also 
employees  of  a  Member,  may  receive 
and  each  Member  may  supply  to  such 
employees  or  agents  of  VAGA, 
information  as  to  such  Member's  actual 
or  intended  total  export  shipments  in 
any  previous  growing  season  or  seasons, 
provided  that  such  information  is  not 
disclosed  by  VAGA  to  any  other 
Member; 

15.  Exchange  information  with  and 
among  the  Members  as  necessary  to 
carry  out  the  Export  Trade  Facilitation 
Services,  Export  Trade  Activities  and 
Methods  of  Operation; 

16.  Provide  Export  Market  entry  and 
development  assistance  to  its  Members, 
including: 

a.  designing  and  executing  foreign 
marketing  strategies  for  VAGA's  Export 
Markets 

b.  designing,  developing,  and 
marketing  generic  corporate  labels 

c.  other  related  administrative  and 
promotional  services; 

17.  Solicit  non-Members  to  become 
Members; 

18.  Recover  administrative  expenses 
and  costs  through  fees  and  assessments 
allocated  to  each  Member  on  a  pro-rata 
share  basis  or  any  other  non- 
discriminatory method  (any  Member 
objecting  to  the  method  of  allocating 
expenses  and  costs  will  be  charged 
based  on  actual  expenses  incurred); 

19.  Apply  for  cmd  utilize  export 
assistance  and  incentive  programs,  as 


well  as  arrange  financing  through  bank 
holding  companies,  governmental 
programs,  and  other  arrangements;  and 

-20.  Bill  and  collect  ft-om  foreign 
buyers  and  provide  accounting,  tax, 
legal,  and  consulting  assistance  and 
services. 

m.  Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States, 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Definition 

"Export  Intermediary"  means  a 
person  who  acts  as  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

Dated:  January  16.  2003. 
Vanessa  Bachman, 

Acting  Director,  Office  of  Export  Trading, 

Company  Affairs. 

IFR  Doc.  0.3-1357  Filed  1-21-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

AGENCY:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

■ 

summary:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  North  Carolina 
Coastal  Management  Program  and  the 
Connecticut  Coastal  Management 
Program. 

These  Coastal  Zone  Management 
Program  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended  and  regulations  at  15  CFR 
part  923,  subpart  L. 

The  CZMA  requires  continuing 
review  of  the  performance  of  states  with 
respect  to  coastal  program 
implementation.  Evaluation  of  Coastal 
Zone  Management  Programs  requires 
findings  concerning  the  extent  to  which 
a  state  has  met  the  national  objectives, 
adhered  to  its  Coastal  Management 
Program  document  approved  by  the 
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Secretary  of  Commerce,  and  adhered  to 
the  terms  of  financial  assistance  awards 
funded  imder  the  CZMA. 

The  evaluation  will  include  a  site 
visit,  consideration  of  public  comments, 
and  consultations  with  interested 
Federal,  State,  and  local  agencies  and 
members  of  the  public.  Public  meetings 
will  be  held  as  part  of  the  site  visit. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  these  evaluations,  and 
the  dates,  local  times,  and  locations  of 
the  public  meetings  during  the  site  visit. 

The  North  Carolina  Coastal 
Management  Program  evaluation  site 
visit  will  be  held  March  10-14,  2003. 
Three  public  meetings  will  be  held 
during  the  week.  The  public  meetings 
will  be:  On  Monday,  March  10,  2003,  at 
6  p.m.,  at  the  North  Carolina 
Department  of  Environment  and  Natural 
Resources/Wilmington  Regional  Office, 
Conference  Room,  127  Cardinal  Drive 
Ext.,  Wilmington,  North  Carolina;  on 
Tuesday,  March  11,  2003,  at  6  p.m.,  at 
the  Carteret  County  Comlhouse,  District 
Coiulroom,  Coiulhouse  Square, 
Beaufort,  North  Carolina;  and 
Wednesday,  March  12,  2003,  at  6  p.m., 
at  Manteo  Town  Hall,  Board  of 
Commissioners  Meeting  Room,  407 
Budleigh  Street,  Manteo,  North 
Carolina. 

The  Coimecticut  Coastal  Management 
Program  evaluation  site  visit  will  be 
held  March  31-April  4,  2003.  One 
public  meeting  will  be  held  during  the 
week.  The  public  meeting  will  be  held 
on  Wednesday,  April  2,  2003,  at  7  p.m., 
at  the  Department  of  Environmental 
Protection  Marine  Headquarters, 
Training  Room.  Building  #3,  333  Ferry 
Road,  Old  Lyme,  Connecticut. 

Copies  of  North  Carolina's  and 
Connecticut's  most  recent  performance 
reports,  as  well  as  OCRM's  notification 
and  supplemental  request  letters  to  the 
states,  are  available  upon  request  from 
OCRM.  Written  comments  from 
interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
acoepted  until  15  days  after  the  last 
public  meeting.  Please  direct  written 
comments  to  Ralph  Cantral,  Chief, 
National  Policy  and  Evaluation 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA, 
1305  East- West  Highway,  10th  floor. 
Silver  Spring,  Maryland  20910.  When 
each  evaluation  is  completed,  OCRM 
will  place  a  notice  in  the  Federal 
Register  announcing  the  availability  of 
the  final  evaluation  findings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Cantral,  Chief,  National  Policy 
and  Evaluation  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOS/NOAA,  1305  East- 


West  Highway,  Silver  Spring,  Maryland 
20910,  (301)  713-3155,  Extension  118. 

Federal  Domestic  Assistance  Catalog  11.419, 
Coastal  Zone  Management  Program 
Administration 

Dated:  January  14,  2003. 
Alan  Neuschatz, 

Chief  Financial  Officer/Chief.  Administrative 

Officer  for  Ocean  Services  and  Coastal  Zone 

Management. 

{FR  Doc.  03-1292  Filed  1-21-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  001 21 4351  -3009-04] 

Dr.  Nancy  Foster  Scholarship 
Program;  Financial  Assistance  for 
Graduate  Students 

AGENCY:  National  Ocean  Service  (NOS), 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  U.S. 
Department  of  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Adminisfration  (NOAA)  is 
announcing  funding  avciilability  for 
graduate  students  pursuing  masters  or 
doctoral  level  degrees  in  oceanography, 
marine  biology,  or  maritime  archaeology 
through  the  Dr.  Nancy  Foster 
Scholarship  Program  and  is  inviting 
applications  for  such  scholarships.  The 
intent  of  this  program  is  to  recognize 
outstanding  scholarship  and  encourage 
independent  graduate  level  research  in 
the  above  mentioned  fields. 
DATES:  Applications  must  be  received 
by  March  10,  2003  no  later  than  5  p.m. 
Eastern  Stemdard  Time.  Scholarship 
awards  will  be  announced  in  July  2003. 
ADDRESSES:  Applications  should  be  sent 
to  the  Dr.  Nancy  Foster  Scholarship 
Program,  Attention:  Office  of  the 
Assistant  Administrator,  13th  Floor, 
National  Ocean  Service,  1305  East-West 
Highway,  Silver  Spring.  MD  20910. 
Information  on  the  scholarship  program 
may  be  obtained  from  the  Web  site: 
http://fosterschoIars.noaa.gov 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Nancy  Foster  Scholarship  Program, 
Office  of  the  Assistant  Administrator, 
1 3th  Floor,  National  Ocean  Service, 
1305  East-West  Highway,  Silver  Spring, 
MD  20910  (301-713-3074). 
SUPPLEMENTARY  INFORMATION: 

Authority:  The  Dr.  Nancy  Foster 
Scholarship  Program  is  authorized  at  16 
U.S.C.  1445C-1  to  recognize  outstanding 
scholarship  in  oceanography,  marine 
biology,  or  maritime  archaeology. 


particularly  by  women  and  members  of 
minority  groups,  and  encourage 
independent  graduate-level  research 
through  financial  support  of  graduate 
studies  in  such  fields. 

Catalog  of  Federal  Domestic 
Assistance:  This  program  is  listed  under 
CFDA  #11.460,  titled  Special  Oceanic 
and  Atmospheric  Projects. 

Progmm  Description:  The  Dr.  Nancy  , 
Foster  Scholarship  Program  provides 
support  for  independent  graduate-level 
studies  in  oceanography,  marine 
biology,  or  maritime  archaeology, 
particularly  by  women  and  members  of 
minority  groups.  Gender  and  minority 
status  is  not  considered  when  selecting 
award  recipients.  However,  special 
outreach  efforts  are  employed  to  solicjt 
applications  from  women  and 
minorities.  Scholarship  selections  are 
based  on  financial  need,  academic 
excellence,  recommendations,  and 
research  and  career  goals.  The  program 
is  administered  through  NOAA's 
National  Ocean  Service  and  is  funded 
annually  with  1  %  of  the  amount 
appropriated  each  fiscal  year  to  carry 
out  the  National  Marine  Sanctuaries 
Act. 

Funding  Availability:  For  the  2003- 
2004  academic  year,  Dr.  Nancy  Foster 
Scholarships  may  provide,  subject  to 
appropriations,  support  of  up  fo  $32,000 
per  student:  a  12-month  stipend  of 
$20,000  in  addition  to  a  tuition 
allowance  of  up  to  $12,000.  A  maximum 
of  $64,000  may  be  provided  to  masters 
students  (up  to  two  years  of  support) 
and  up  to  $128,000  may  be  provided  to 
doctoral  students  (up  to  four  years  of 
support).  For  the  2003-2004  academic 
year,  NOAA  expects  to  award  up  to  five 
scholarships. 

The  annual  stipend  will  be  paid 
directly  to  the  scholar.  The  stipend  is 
intended  to  defray  cost-of-living 
expenses,  and  not  to  support  research 
costs.  NOAA  anticipates  the  student  and 
their  faculty  advisor  will  secure 
research  funds  independent  of  the 
scholarship.  Tuition  and  academic  fees 
will  be  negotiated  between  the  academic 
institution  and  the  Dr.  Nancy  Foster 
Scholarship  program  manager  at  NOAA 
prior  to  the  receipt  of  funds.  This 
negotiation  is  intended  to  leverage 
scholarship  funds  and  enhance 
opportunities  for  scholarship  recipients. 
In  those  instances  in  which  tuition  and 
academic  fees  are  not  totally  waived  by 
the  academic  institution,  the  tuition 
allowance  in  an  amount  equal  to  the 
tuition  and  fees  not  waived  (but  not  to 
exceed  $12,000)  will  be  paid  directly  to 
the  scholar  for  remittance  to  the 
academic  institution.  If  tuition  and  fees 
are  reduced  or  waived  by  the  academic 
institution,  then  that  portion  of  the 
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tuition  allowance  not  needed  (i.e.,  up  to 
$12,000  in  the  case  of  a  total  waiver) 
will  be  retained  by  NOAA  for  future 
scholarships.  No  money  will  be  paid 
directly  to  the  student  from  the  tuition 
allowance  for  purposes  other  than  the 
payment  of  tuition  and  fees. 

Specific  instructions  regarding  the 
disbiusement,  management,  and 
reporting  requirements  for  all  stipend 
and  tuition  allowance  payments  will  be 
provided  to  the  scholarship  recipients 
upon  selection  for  the  award.  The 
awarding  of  funds  beyond  the  first  year 
will  be  based  on  availability  of  funds, 
continued  eligibility  of  the  student, 
periodic  certification  by  the  academic 
institution  that  adequate  academic 
progress  is  being  made,  and  compliance 
with  applicable  reporting  requirements. 
At  its  discretion,  each  academic 
institution  may  supplement  a  scholar's 
stipend  from  institutional  funds  in 
accordance  with  the  supplementation 
policy  of  the  institution. 

Matching  Requirements:  There  are  no 
matching  requirements  for  an  award. 

Type  of  Funding  Instrument:  Grant. 

Eligibility  Criteria:  Only  United  States 
citizens  currently  pursuing  or  intending 
to  pursue  a  masters  or  doctoral  level 
degree  in  oceanography,  marine  biology, 
or  maritime  archaeology,  including  the 
curation,  preservation,  and  display  of 
maritime  artifacts,  are  eligible  for  an 
award  under  this  scholarship  program. 
Prospective  scholars  do  not  need  to  be 
enrolled,  but  must  be  admitted  to  a 
graduate-level  program  in  order  to  apply 
for  this  scholarship.  Funds  will  not  be 
released  until  the  applicant  provides 
certification  (from  the  student's 
institution)  supporting  the  student's 
acceptance  to  a  graduate  program. 
Studies  must  be  conducted  on  a  full- 
time  basis.  Recipients  of  scholarship 
awards  may  be  employed  at  the  time  of 
the  award  if  it  is  a  requirement  of  their 
degree  program  or  directly  related  to 
their  research  effort.  Other  forms  of 
employment  will  not  be  allowed  and 
scholars  will  be  required  to  submit  a 
letter  certifying  that  they  are  in 
compliance  with  this  requirement. 
Eligibility  must  be  maintained  for  each 
succeeding  year  of  support  and  annual 
reporting  requirements,  to  be  specified 
at  a  later  date,  will  apply. 

Award  Period:  This  solicitation 
applies  only  to  applicants  whose  studies 
begin  in  the  fall  2003.  Stipends  will 
cover  a  12  month  period.  Masters 
students  may  be  supported  for  up  to  two 
years,  and  doctoral  students  for  up  to 
four  years. 

Indirect  Costs:  No  indirect  costs  will 
be  paid  on  this  award. 

Applications:  This  notice  contains  all 
necessary  information  and  annoimces  a 


closing  date  of  March  10.  2003  for  the 
submission  of  applications. 
Applications  must  be  received  March 
10,  2003  no  later  than  5:00  Eastern 
Standard  Time.  Scholarship  awards  will 
be  announced  in  July  2003. 

Applications:  Each  application  must 
include  these  following  items.  Failiue  to 
submit  these  items  exactly  as  described 
in  each  section  below  will  disqualify  the 
application  ft'om  consideration. 

(I)  General  Information  Sheet 

(II)  Statement  of  Intent 

(III)  Institute  Certification  or  Letter  of 
Acceptance  (for  those  applicants  who 
are  currently  em-oUed  in  a  graduate 
program  for  which  support  is  requested, 
or  who  have  received  acceptance  for  fall 
2003  eiu-oUment  in  a  graduate  pro^-am 
for  which  support  is  requested) 

(rV)  Transcripts 

(V)  Three  Letters  of  Recommendation 

(VI)  Declaration 

I.  General  Information  Sheet 

Personal  Data:  Provide  your  full 
name,  country  of  citizenship,  ciu-rent 
address,  permcment  address,  and  home 
and  work  telephone  numbers.  If  you  can 
be  reached  by  fax  or  e-mail,  include  that 
information.  Optional — for  statistical 
collection  purposes  only:  Indicate  your 
gender,  and  race  or  ethnicity. 

Degree  Sought:  State  your  proposed 
field  of  study  (oceanography,  marine 
biology  or  maritime  archaeology)  and 
degree  type  you  are  seeking  (e.g.,  M.S., 
M.A.,  Ph.D).  Include  the  month  and  year 
you  expect  the  degree  to  be  awarded. 
State  the  name  and  location  of  your 
institution. 

Education:  List  the  academic  degrees 
you  have  received,  or  expect  to  receive 
by  the  start  of  your  proposed  graduate 
studies  for  this  program,  including  the 
date  and  institution. 

Statement  of  Financial  Need:  State 
the  estimated  amount  needed  for  tuition 
and  fees.  List  all  resources  you  have 
available  to  assist  you  in  your  graduate 
studies  (e.g.,  grants,  student  loans, 
scholarships,  personal  funds).  You  must 
be  specific.  List  all  resoiut:es  by  date 
and  amoimt  received.  Indicate  whether 
the  funding  source  will  continue 
throughout  the  2003-2004  school  year. 
Also  indicate  any  work  requirements 
associated  with  these  resources. 

n.  Statement  of  Intent 

The  Statement  of  Intent  is  a  self- 
description  of  your  academic,  research, 
and  career  goals,  and  how  your 
proposed  course  of  study  or  research 
will  help  you  achieve  these  goals  but 
more  importantly,  this  is  your 
opportimity  to  present  yourself,  your 
beliefs,  and  your  aspirations.  Include 
any  background  information  you  believe 


is  pertinent,  and  provide  insight  into 
why  you  have  chosen  the  goals  you  are 
pursuing.  This  statement  should  not  be 
a  researdi  proposal  or  scientific 
abstract.  This  statement  will  be  used  to 
evaluate  you  as  an  individual,  not 
necessarily  as  a  scientist,  and  your 
motivation  for  applying  for  this 
scholarship.  This  statement  should 
demonstrate  your  organizational, 
analytical,  and  written  communication 
skills.  The  Statement  of  Intent  should  be 
typewritten  ,  single-spaced  on  a  blank 
sheet  of  paper,  and  should  not  exceed 
one  page  in  length.  Statements  longer 
than  one  page  will  not  be  accepted  and 
will  result  in  the  application  being 
disqualified. 


m.  Institute  Certification 

A  letter  from  the  applicant's 
institution  certifying  that  the  student  is 
enrolled  or  has  been  accepted  to  a 
graduate  program  must  be  submitted 
with  the  application.  The  letter  should 
consist  of  the  following  information  on 
school  letterhead  and  be  signed  by  a 
school  official:  Name  and  location  of  the 
academic  institution,  the  school  and 
department  that  you  currently  are 
attending  or  plan  to  attend,  and  the 
month  and  year  yoiu:  studies  will  begin 
if  you  are  not  currently  enrolled.  If  you 
have  a  graduate  advisor,  list  his/her 
name,  address,  telephone  and  fax 
numbers,  and  e-mail  address,  if 
available,  in  the  Institute  Certification 
portion  of  your  application.  Current 
transcripts  will  not  be  accepted  in  lieu 
of  Institute  Certification.  Failure  to 
include  the  Institute  Certification 
specifically  as  indicated  above  will 
result  in  the  application  being 
disqualified. 

IV.  Transcripts 

Provide  transcripts  for  all  previous 
university/college-level  studies. 
Photocopied  transcripts  are  acceptable. 
Transcripts  must  be  included  with  all 
other  application  materials.  Those 
mailed  separately  will  not  be  accepted. 
Failure  to  include  transcripts  from  all 
previous  university/college-level  studies 
will  result  in  the  application  being 
disqualified. 

V.  Three  Letters  of  Recommendation 

Each  application  must  include  three, 
s  but  only  three,  signed  letters  of 
recommendation  fi-om  individuals  who 
have  knowledge  of  your  academic 
record,  research  effort,  work  and/or  life 
experience.  Relevant  unpaid  work,  such 
as  internships  smd  volunteer  efforts,  is 
applicable.  If  you  have  a  sponsor  or 
advisor  in  the  program,  one  of  these 
letters  should  be  from  that  individual. 
Letters  of  recommendation  sent  apart 
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from  the  application  will  not  be 
accepted.  Applications  without  three, 
signed  letters  of  recommendation  or  , 
with  more  than  three  letters  of 
recommendation  will  result  in  the 
application  being  disqualified. 

VI.  Declaration . 

Applicants  must  certify  that  all 
statements  and  information  in  their 
applications  are  true  and  correct  by 
copying  the  following  on  a  plain  sheet 
of  paper,  signing  it,  and  including  it  in 
their  application: 

I,  the  undersigned,  declare,  under 
penalty  of  perjury,  that  all  statements 
and  information  in  my  application  are 
true  and  correct. 
Executed  on  [insert  date]. 

Print  or  Type  Name 


Si^ature 

Failure  to  include  this  statement,  signed 
by  the  applicant,  will  result  in  the 
application  being  disqualified. 

Funding  Priorities:  The  priority  of  the 
program  is  to  fund  independent 
graduate-level  studies  in  oceanography, 
marine  biology,  or  maritime  archaeology 
with  scholarships  distributed  by 
disciplines,  institutions  and  geography, 
and  by  the  degree  type  and  level  being 
sought,  with  selections  within 
distributions  based  on  financial  need, 
the  potential  for  success  in  a  graduate 
studies  program,  and  the  potential  for 
achieving  research  and  career  goals. 

Evaluation  Criteria:  The  evaluation 
criteria  and  their  weights  are  as  follows: 
(a)  Financial  need  (40%);  (b)  academic 
record  (20%);  (c)  recommendations 
(18%);  (d)  organizational,  analytical, 
and  written  communication  sidlls  based 
on  statement  of  intent  (15%);  and  (e) 
research  and  career  goals  and  objectives 
as  described  in  your  statement  of  intent 
(7%). 

Selection  Procedures:  An  advisory 
panel  of  NOAA  experts  will  review 
applications  based  on  the  evaluation 
criteria  and  provide  a  niunerical  score 
for  each.  The  Program  Manager  will 
rank  the  applications  based  on  these 
scores.  Applications  falling  within  the 
top  10  percent  will  be  reviewed  by  a 
second  panel  of  federal  experts  from 
which  scholarship  recipients  will  be 
chosen.  The  second  panel  will  consider 
the  following  criteria:  Availability  of 
funds,  distribution  of  awards  across 
disciplines,  institutions  and  geography, 
the  degree  type  and  level  being  sought, 
and  the  statement  of  intent.  Therefore, 
scholarship  awards  will  not  necessarily 
be  made  to  the  applicants  receiving  the 
hig^iest  scores.  The  panel  will  arrive  at 
a  consensus  decision  for  selection  of 
scholarship  recipients. 


Announcement  of  Awards:  The 
names,  academic  institutions,  degrees 
being  sought,  research  plans,  and 
biographical  information  of  the 
scholarship  awardees  will  be  posted  on 
NOAA's  National  Ocean  Service  Web 
site  and  may  be  published  in  marketing 
materials  developed  to  advertise  the  Dr. 
Nancy  Foster  Scholarship  Program. 

Unsuccessful  Applicants:  The 
applications  of  unsuccessful  applicants 
will  be  destroyed  following  the 
selection  of  the  recipients. 

Other  Requirements:  The  Department 
of  Commerce  Pre- A  ward  Notification 
Requirements  for  Grants  and 
Cooperative  Agreements  contained  in 
the  Federal  Register  notice  of  October  1, 
2001  (66  FR  49917)  as  amended  by  the 
Federal  Register  Notice  published  on 
October  30,  2002  (67  FR  66109)  is 
applicable  to  this  solicitation. 

Classification:  This  document 
contains  collection-of-information 
requirements  subject  to  the  Paperwork 
Reduction  Act  (PRA).  This  application 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0648-0432.  Public 
reporting  burden  for  this  collection  of 
information  is  4.5  hoiu^  for  an 
application  and  45  minutes  per  letter  of 
recommendation.  These  estimates 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to, 
nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection-of-information  subject  to  the 
PRA,  unless  that  collection  displays  a 
currently  valid  OMB  control  number. 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Because  notice  and  comment  are  not 
required  under  5  U.S.C.  553,  or  any  ■ 
other  law,  for  notices  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts,  a  Regulatory  Flexibility 
Analysis,  5  U.S.C.  601  et.  seq.  is  not 
required  and  has  not  been  prepared  for 
this  notice. 

Dated:  January  16,  2003. 
Alan  Neuschatz, 

Associate  Assistant  Administrator  for 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce. 

[FR  Doc.  03-1339  Filed  1-21-03;  8:45  am] 
BILLING  CODE  351IKIE-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0. 120302E] 

Marine  Mammais;  File  No.  84S-1695 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
the  Marine  Mammal  Research  Program, 
Southwest  Fisheries  Science  Center, 
Honolulu  Laboratory,  2570  Dole  Street, 
Honolulu,  HI  96822  (Principal 
Investigator,  Dr.  Bud  Antonelis),  has 
applied  in  due  form  for  a  permit  to  take 
Hawaiian  monk  seals  [Monachus 
schauinslandi)  for  purposes  of  scientific 
research  and  enhancement. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  February 
21,  2003. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East- West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;     « 

Assistant  Administrator  for  Protected 
Resources,  Southwest  Region,  NMFS, 
501  West  Ocean  Blvd.,  Suite  4200.  Long 
Beach,  CA  90802-4213;  phone 
(562)980-4020;  fax  (562)980-4027;  and 

Protected  Species  Program 
Coordinator,  Pacific  Islands  Area  Office, 
NMFS,  1601  Kapiolani  Blvd.,  Rm,  1110, 
Honolulu,  HI  96814-4700;  phone 
(808)973-2935;  fax  (808)973-2941. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson,  (301)713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  etseq.),  the 
Regulations  Governing  the  Taiung  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and  the  regulations  governing 
the  talking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  222-226). 

The  applicant  proposes  to  take 
Hawaiian  monk  seals  over  a  five  year 
period  for  purposes  of  1)  population 
assessment  (monitoring,  tagging  and 
retagging,  bleach  marking,  genetics 
analyses)  to  determine  survivorship, 
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reproductive  rates,  pup  production, 
incidence  and  causes  of  injury  or 
mortality,  and  abundance;  2)  disease 
and  health  assessment  (health  screening 
and  treatment  of  ill  animals,  necropsies, 
analyses  of  parasites,  dietary  analyses) 
to  gain  information  on  pathogens  and 
other  factors  that  affect  individual 
animals;  and  3)  recovery  actions 
(relocations  and  translocations,  adult 
male  removals,  and  disentanglements) 
to  enhance  the  survival  of  the 
population. 

Annual  takes  are  summarized  as 
follows:  Up  to  1500  seals  may  be 
disturbed  up  to  three  times  during 
ground  monitoring  on  the  Hawaiian 
Archipelago  and  Johnston  Atoll.  Up  to 
50  seals  may  be  disturbed  up  to  10  times 
diuing  aerial  surveys  in  the  Main 
Hawaiian  Islands  and  adjacent  islets, 
Kaula  Rock,  Necker  Island,  and  Nihoa 
Island.  Up  to  416  seals  (excluding 
lactating  females  and  nursing  pups)  may 
be  restrained,  flipper  and  PIT  tagged 
with  flipper  tissue  plugs  retained  for 
genetics  analyses,  swab  samples,  and 
morphometries  taken;  and  up  to  100 
may  be  restrained,  retagged,  with  flipper 
tissue  plugs  retained,  swab  samples  and 
morphometries  taken.  Up  to  1500  seals 
may  be  bleach  marked  up  to  two  times. 
Tagging  and  bleach  marking  may  occur 
on  the  Hawaiian  Archipelago  and 
Johnston  Atoll. 

Up  to  20  healthy  seals  (excluding 
lactating  females  and  nursing  pups)  may 
be  restrained,  sedated,  sampled 
(morphometries,  blood,  blubber  biopsy, 
and  swabs),  and  instrumented  with 
satellite  and  VHF  transmitters  (restraint 
and  sampling  may  occur  up  to  two 
times  if  animals  subsequently  show 
signs  of  illness)  on  the  Main  Hawaiian 
Islands.  Up  to  30  unhealthy  seals 
(excluding  lactating  females  and  nursing 
pups)  may  be  restrained,  sedated, 
medically  treated  on  site,  and  sampled 
as  above  (sedation,  extent  of  sampling, 
and  treatment  will  be  at  discretion  of 
consulting  veterinarian)  up  to  two  times 
in  the  Hawaiian  Archipelago.  Humane 
euthanasia  may  be  performed  on  up  to 
five  severely  debilitated  or  moribund 
seals  at  the  discretion  of  the  attending 
veterinarian. 

Up  to  five  nursing  pups  who  have 
suckled  less  than  half  their  nursing 
period  and  have  lost  contact  with  their 
mother  may  be  restrained,  swab  samples 
taken,  and  relocated  to  a  foster  mother. 
Up  to  25  weaned  pups  located  in  an 
area  determined  to  be  of  high  risk  of 
mortality  or  areas  of  high  human 
activity,  may  be  restrsiined,  swab 
samples  taken,  and  relocated  to  a  safer 
area.  Up  to  20  weaned  pup  and/or 
juvenile  seals  in  an  area  of  poor  juvenile 
survival  may  be  captured,  restrained, 


sedated,  sampled  (morphometries, 
blood,  blubber  biopsy,  and  swabs), 
temporarily  held,  medically  treated, 
translocated  to  an  island  or  atoll  with 
higher  juvenile  survival,  and  released. 
All  pup  and  juvenile  relocations  may 
occiu  on  the  Hawaiian  Archipelago.  Up 
to  10  adult  male  seals  on  the  Hawaiian 
Archipelago  that  are  known  to  have 
caused  mortality  to  nursing  pups, 
weaned  pups,  or  immature  seals  may  be 
captured,  restrained,  sedated,  sampled 
(blood,  biopsy,  swabs),  and  relocated  to 
the  Main  Hawaiian  Islands  or  Johnston 
Atoll,  placed  in  permanent  captivity,  or 
humanely  euthanized.  Up  to  15  seals  of 
any  age  or  sex  may  be  captured, 
disentangled,  and  released  on  the 
Hawaiian  Archipelago  or  Johnston 
Atoll,  in  cooperation  with  the  Marine 
Mammal  Health  and  Stranding 
Response  Program. 

All  unlimited  number  of  seal 
carcasses  may  be  necropsied  and  tissues 
analyzed  in  cooperation  with  the 
Marine  Mammal  Health  and  Stranding 
Response  Program,  an  unlimited 
number  of  parts  (molted  fur/ skin, 
placentae)  salvaged,  and  an  unlimited 
number  of  scat  and  spew  samples  may 
be  collected  at  haul  out  sites  along  the 
Hawaiian  Archipelago.  An  unlimited 
number  of  specimens  (hard  and  soft 
parts  including  but  not  limited  to  blood 
serum,  blubber  biopsy,  and  placentae) 
may  be  exported  to  coimtries  (including 
but  not  limited  to  Canada,  the 
Netherlands,  Scotland,  and  Australia) 
for  scientific  analyses  related  to  health 
assessment  of  monk  seals;  samples  not 
used  in  analyses  may  be  re-imported. 
An  unlimited  number  of  specimens 
(hard  and  soft  parts)  from 
Mediterranean  monk  seals  (Monachus 
monacbus)  may  be  imported  to  the  U.S. 
and  re-exported  to  the  country  of  origin 
for  opportunistic  research  related  to  the 
conservation  of  monk  seals.  Up  to  200 
monk  seals  may  be  incidentally 
disturbed  up  to  two  times  during  the 
research  and  enhancement  activities.  Up 
to  140  adult  green  sea  turtles  (Chelonia 
mydas)  may  be  incidentally  disturbed 
during  research  and  enhancement 
activities.  Up  to  five  accidental 
mortalities  of  monk  seals  that  are 
captured  and  sedated  are  requested  over 
the  five  year  period. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.],  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits, 


Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwjuding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  January  15,  2003. 
Eugene  T.  Nitta, 

Acting  Chief.  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-1378  Filed  1-21-03;  8:45  am) 

BILLING  CODE  3S10-22-S 


COMMnTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denial  of  Participation  in  the  Special 
Access  Program 

January  16.  2003. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  suspending 

participation  in  the  Special  Access 

Program. 

EFFECTIVE  DATE:  September  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Stetson,  Lntemational  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  Thompson 
and  Thompson,  LLP  (now  operating  as 
Progressive  Services,  Inc.)  has  violated 
the  requirements  for  participation  in  the 
Special  Access  Program  and  has 
suspended  Progressive  Services,  Inc. 
from  participation  in  the  Program  for 
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the  six-month  period,  September  1, 
2002  through  February  28,  2003. 

Through  the  letter  to  the 
Commissioner  of  Customs  published 
below,  CITA  directs  the  Commissioner 
to  prohibit  entry  of  products  under  the 
Special  Access  Program  by  or  on  behalf 
of  Progressive  Services,  Inc.  during  the 
period  from  September  1,  2002  through 
February  28,  2003,  and  to  prohibit  entry 
by  or  on  behalf  of  Progressive  Services, 
Inc.  under  the  Special  Access  Program 
of  products  manufactured  from  fabric 
exported  from  the  United  States  during 
that  period. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3, 1998. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  16,  2003. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  suspended  Progressive  Services,  Inc. 
from  participation  in  the  Special  Access 
Program  for  the  period  from  September  1 , 
2002  through  February  28,  2003.  You  are 
therefore  directed  to  prohibit  entry  of 
products  under  the  Special  Access  Program 
by  or  on  behalf  of  Progressive  Services,  Inc. 
during  the  period  September  1,  2002  through 
February  28,  2003.  You  are  further  directed 
to  prohibit  entry  of  products  under  the 
Special  Access  Program  by  or  on  behalf  of 
Progressive  Services,  Inc.  manufactured  from 
fabric  exported  from  the  United  States  during 
the  period  September  1,  2002  through 
February  28,  2003. 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.03-1356  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  351(M>R-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11  a.m.,  Friday,  February 
7,  2003. 

PLACE:  1155  21  st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Meeting. 


CONTACT  PERSON  FOR  MORE  INFORMATION:      CONTACT  PERSON  FOR  MORE  INFORMATION: 


Jean  A.  Webb,  202-418-5100.. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-1421  Filed  1-16-03;  4:31  pm] 

BILUNG  CODE  63S1-01-H 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  date:  11  a.m.,  Friday.  February 
14,  2003. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-1422  Filed  1-16-03;  4:32  pm) 

BILUNG  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11  a.m.,  Friday,  February 
21,2003. 

place:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202--118-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-1423  Filed  1-16-03;  4:32  pm] 

BILUNG  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11  a.m.,  Friday,  February 
28,  2003. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Meeting. 


Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  03-1424  Filed  1-16-03;  4:33  pm) 

BHJJNG  COOE  63S1-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Infomiation  Collection; 
Comment  Request 

agency:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a  pre- 
clearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to  . 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instnunents  are  clearly  imderstood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  its  new 
application  for  the  Civil  Society 
Nonprofit  Scholars  Program.  Copies  of 
the  information  collection  request  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  ADDRESSES  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  March  24,  2003. 
ADDRESSES:  Send  comments  to: 
Corporation  for  National  and 
Community  Service,  Attn.  Robin  Dean, 
Program  Manager,  Office  of  Research 
and  Policy  Development,  Room  9112, 
1201  New  York  Avenue,  NW., 
Washington,  DC  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Dean,  (202)  606-5000,  ext.  436,  or 
arRdean@cns.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 
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•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and, 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

I.  Background 

On  November  26,  2002,  a  new 
scholars  program  was  laimched  by  the 
Corporation  and  the  Woodrow  Wilson 
International  Center  for  Scholars  that 
will  enhance  our  understanding  of  the 
connection  between  civil  society, 
nonprofits,  volunteerism  and  public 
policy. 

The  Corporation  and  the  Center  are 
developing  the  application  for  the  2004- 
2005  competition.  The  application  for 
the  2003-2004  competition  was  not 
opened  for  public  comment  because 
fewer  than  ten  applications  are  expected 
to  be  submitted.  Under  this  program,  up 
to  three  scholars  or  experienced 
practitioners  will  spend  nine  months 
conducting  research  on  topics  such  as 
the  relationship  between  democratic 
institutions  and  nonprofits,  the  role  of 
service  in  society,  and  civic  engagement 
and  public  policy.  Participants  in  the 
program  will  reside  in  the  Washington 
area  during  their  research  term,  from 
September  2004  through  May  2005,  and 
will  have  access  to  research  facilities  at 
the  Center,  the  Corporation,  and  through 
the  Washington  area.  The  application 
deadline  will  be  on  or  around  January 
15, 2004. 

II.  Current  Action 

As  part  of  the  OMB-approval  process, 
the  Corporation  seeks  public  comment 
on  the  proposed  2004-2005  application 
instructions  and  forms  for  this 
fellowship  opportunity.  The  proposed 
application  is  the  same  as  that  found  in 
the  2003-2004  competition,  except  for  a 
change  in  the  deadline  date.  The  2003- 
2004  application  can  be  downloaded 
from  the  following  two  Internet 
addresses:  www.nationaIservice.org/ 
scholars  or  www.wiIsoncenter.org/ 
scholars. 

Type  of  Review:  New  information 
collection. 

Agency:  Corporation  for  National  and 
Conuniuiity  Service. 


Title:  Civil  Society  Nonprofit  Scholars 
Program. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Citizens  of  the  United 
States  and  worldwide  applicants. 

Total  Respondents:  100. 

Frequency:  Once  a  year. 

Average  Time  Per  Response:  10  hours. 

Estimated  Total  Burden  Hours:  1,000 
hours. 

Total  Burden  Cost  ( capital /stattup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  January  15.  2003. 
David  Reingold, 

Director.  Department  of  Research  and  Policy 
Development. 
IFR  Doc.  03-1323  Filed  1-21-03;  8:45  ami 

BILUNG  CODE  6050-$$-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy. 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  No.  5.264,722  entitled 
"Nanochannel  Glass  Matrix  Used  in 
Making  Mesoscopic  Structures",  Navy 
Case  No.  74,224  and  U.S.  Patent 
6,185,961  entitled  "Nanopost  Arrays 
and  Process  for  Making  Same",  Navy 
Case  No.  78,923. 

ADDRESSES:  Requests  for  copies  of  the 
patents  cited  should  be  directed  to  the 
Naval  Research  Laboratory,  Code  1004, 
4555  Overlook  Ave,  SW,  Washington, 
DC  20375-5320,  and  must  include  the 
Navy  Case  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D.,  Head, 
Technology  Transfer  Office,  NRL  Code 
1004,  4555  Overlook  Ave,  SW, 
Washington,  DC  20375-5320,  telephone 
(202)  767-7230.  Due  to  temporary  U.S. 
Postal  Service  delays,  please  fax  (202) 
404-7920,  E-Mail:  cotell@nrl.navy.mil 
or  use  courier  delivery  to  expedite 
response. 


(Authority:  35  U.S.C.  207,  37  CFR  Part  404) 

Dated:  January  15,  2003. 
R.E.  Vincent  II, 

Lieutenant  Commander,  fvdge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  03-1370  Filed  1-21-03;  8:45  am) 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice^ ' 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  No.  6,086,821  entitled 
"Ultrasonic  Force  Differentiation 
Assay",  Navy  Case  No.  79,227,  U.S. 
Patent  No.  6,368,553  entitled 
"Ultrasonic  Force  Differentiation 
Assay",  Navy  Case  No.  82,359  and  U.S. 
Patent  Application  Serial  No.  09/ 
614,727  filed  July  12,  2000,  entitled 
"Nanoporous  Membrane 
Immunosensor",  Navy  Case  No.  80,068. 
ADDRESSES:  Requests  for  copies  of  the 
patents  and/or  inventions  cited  should 
be  directed  to  the  Naval  Research 
Laboratory,  Code  1004,  4555  Overlook 
Ave,  SW.,  Washington,  DC  20375-5320, 
and  must  include  the  Navy  Case 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D.,  Head, 
Technology  Transfer  Office,  NRL  Code 
1004,  4555  Overlook  Ave,  SW., 
Washington,  DC  20375-5320,  telephone 
(202)  767-7230.  Due  to  temporary  U.S. 
Postal  Service  delays,  please  fax  (202) 
404-7920,  E-Mail:  cotell@nrl.navy.mil 
or  use  courier  delivery  to  expedite 
response. 

(Authority:  35  U.S.C.  207,  37  CFR  part  404) 

Dated:  January  15,  2003. 
R.E.  Vincent  II, 

Lieutenant  Commander,  fudge  Advocate 
Generals  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  03-1371  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  3810-fF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 


summary:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  hiterested  persons  are  invited  to 
submit  comments  on  or  before  February 
21,2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  N\N.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren.Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  T)rpe 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  15,  2003. 
lohn  D.  Tressier,  r 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult  Education 

Type  ofF\eview:  Revision  of  a  currently 
approved  collection. 

Title:  The  Smaller  Learning  Communities 
Program  (SLC)  (1890-0001)  (SC). 

Frequency:  Annually 

Affected  Public:  State,  local,  or  tribal  gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  700. 


Burden  Hours:  47000. 

Abstmct:  The  grant  application  package 
includes  information  for  grant  applicants, 
including  priorities,  selection  criteria  and 
requirements,  along  with  relevant  ED  forms 
and  non-regulatory  guidance  for  the  SLCP. 

This  information  collection  is  being 
submitted  under  the  Streamlined  Clearance 
Process  for  Discretionary  Grants  Information 
Collections  (1890-0001).  Therefore,  this  30- 
day  public  comment  notice  will  be  the  only 
public  comment  notice  published  for  this 
information  collection. 

Requests  for  copies  of  the  submission  fof 
OMB  review;  comment  request  may  be 
accessed  from  http://edicsweb/ed.gov,  by 
selecting  the  "Browse  Pending  Collections" 
link  and  by  clicking  on  link  number  2211. 
When  you  access  the  information  collection, 
click  on  "Download  Attachments"  to  view. 
Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050,  Regional  Office  Building  3, 
Washington,  DC  20202-4651.  Requests  may 
also  be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to  202- 
708-9346.  Please  specify  the  complete  title  of 
the  information  collection  when  making  your 
request.  Comments  regarding  burden  and/or 
the  collection  activity  requirements  should 
be  directed  to  Sheila  Carey  at  her  e-mail 
address  Sheila.Carey@ed.gov.  Individuals 
who  use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339. 

(FR  Doc.  03-1295  Filed  1-21-03;  8:45  am] 
nUJNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

[Number  DE-PS07-03ID14453] 

Chemical  Industry  of  the  Future 

AGENCY:  Idaho  Operations  Office,  DOE. 
ACTION:  Notice  of  availability  of 
financial  assistance  solicitation. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  Idaho  Operations  Office 
(ID)  is  seeking  applications  for  cost 
shared  research  and  development  (R&D) 
of  technologies  which  will  reduce 
energy  consumption,  enhance  economic 
competitiveness,  and  reduce 
environmental  impacts  of  the  domestic 
chemical  industry.  The  R&D  will  focus 
on  technology  development  in  the  areas 
of  catalysis  and  catalytic  engineering, 
and  separations  technologies. 

DATES:  The  issuance  date  of  Solicitation 
Number  DE-PS07-03ID14453  was 
January  14,  2003.  The  deadline  for 
receipt  of  applications  will  be 
approximately  on  April  30,  2003. 
ADDRESSES:  The  solicitation  in  its  full 
text  will  be  available  on  the  Internet  at 
the  following  URL  address:  http://e- 
center.doe.gov.  The  Industry  Interactive 
Procurement  System  (IIPS)  provides  the 


mediim[i  for  disseminating  solicitations, 
receiving  financial  assistance 
applications  and  evaluating  the 
applications  in  a  paperless 
environment.  Completed  applications 
are  required  to  be  submitted  via  UPS. 
An  nPS  "User  Guide  for  Contractors" 
can  be  obtained  on  the  IIPS  Homepage 
and  then  clicking  on  the  "Help"  button. 
Questions  regarding  the  operation  of 
nPS  may  be  e-mailed  to  the  IIPS  Help 
Desk  at  IIPS_HelpDesk@e- 
center.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Seb 
Klein,  Contract  Specialist, 
kleinsm@id.doe  gov. 
SUPPLEMENTARY  INFORMATION: 
Approximately  $6  million  in  federal 
funds  are  expected  to  be  available  to 
fund  the  first  12  months  of  selected 
research  projects.  Subject  to  the 
availability  of  funds,  approximately  $30 
million  is  planned  to  fund  the 
remaining  years  of  the  projects.  DOE 
anticipates  making  6  to  10  cooperative 
agreement  awards,  each  with  a  duration 
of  three  to  five  years  or  less.  A 
minimum  of  two  industrial  chemical 
companies  must  be  involved.  Awardees 
are  required  to  develop  collaborative 
project  teams,  which  can  include 
industry,  university,  and  national 
laboratory  participants.  The  statutory 
authority  for  this  program  is  the  U.S. 
Department  of  Energy  Organization  Act 
(Public  Law  95-91).  The  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
Number  for  this  program  is  81.086. 

Issued  in  Idaho  Falls  on  January  13,  2003. 
R.J.  Hoyles, 

Director,  Procurement  Services  Division. 
[FR  Doc.  03-1332  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

[Number  DE-PS07-02ID14442] 

Sensors,  Controls,  and  Automation 
Crosscutting  Technologies 

AGENCY:  Idaho  Operations  Office,  IX3E. 
ACTION:  Notice  of  Availability  of 
Solicitation  for  Awards  of  Financial 
Assistance. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  Idaho  Operations  Office 
(ID)  is  seeking  applications  for  cost- 
shared  research,  development  and 
demonstration  of  innovative  sensor, 
control,  automation  and  wireless 
technologies  that  will  reduce  energy 
consumption,  minimize  environmental 
impacts,  and  enhance  economic 
competitiveness  in  U.S.  industrial 
manufacturing.  This  solicitation 
addresses  two  separate  topics: 
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1.  Crosscutting  sensors  and  controls, 
and 

2.  Industrial  wireless  telemetry 

DATES:  The  issuance  date  of  Solicitation 
Number  DE-PS07-02ID14442  was 
January  15,  2003.  The  deadline  for 
receipt  of  applications  is  March  31, 
2003,  at  3:00  p.m.  MDT. 
ADDRESSES:  The  solicitation  will  be 
available  in  its  full  text  on  the  Internet 
by  going  to  the  DOE's  Industry 
Interactive  Procurement  System  (IIPS)  at 
the  following  URL  address:  http://e- 
center.doe.gov.  This  will  provide  the 
medium  for  disseminating  solicitations 
and  amendments  to  solicitations, 
receiving  financial  assistance 
applications  and  evaluating  applications 
in  a  paperless  environment.  Completed 
applications  are  required  to  be 
submitted  via  IIPS.  An  IIPS  "User  Guide 
for  Contractors"  can  be  obtained  on  the 
IIPS  Homepage  and  then  click  on  the 
"Help"  button.  Questions  regarding  the 
operation  of  IIPS  may  be  e-mailed  to  the 
IIPS  Help  Desk  at  IIPS_HelpDesk@e- 
center.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wade  Hillebrant,  Contract  Specialist  at 
hillebtw@id.doe.gov,  or  Dallas  L.  Hoffer, 
Contracting  Officer  at 
hofferdMid.  doe.gov. 

SUPPLEMENTARY  INFORMATION: 
Information  about  the  Office  of 
Industrial  Technologies  Sensors  and 
Automation  program,  refer  to  URL: 
http://www.oit.doe.gov/sens_cont/.  The 
lOF  industry-specific  vision  documents 
and  technology  roadmaps  are  available 
at  http://www.oit.doe.gov/  under 
individual  lOF  program  areas. 

DOE  anticipates  making  up  to  4 
cooperative  agreement  awards  under 
this  solicitation.  Approximately  $12 
million  in  federal  funds  are  expected  to 
be  available  to  fund  selected  research 
projects  over  a  five-year  period.  A 
minimum  50%  non-federal  cost  share  is 
required  for  research  and  development 
projects  over  the  life  of  the  project.  The 
cooperative  agreements  will  be  awarded 
in  accordance  with  DOE  Financial 
Assistance  Regulations,  Title  10  of  the 
Code  of  Federal  Regulations,  Chapter  II 
Subchapter  H,  Part  600  (10  CFR  600). 
The  statutory  authority  for  the  program 
is  the  Federal  Non-Nuclear  Energy 
Research  and  Development  Act  of  1974 
(Pub.  L.  93-577).  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Number 
for  this  program  is  81.086. 

Issued  in  Idaho  Falls  on  January  15,  2003. 
R.).  Hoyles, 

Director.  Procurement  Services  Division. 
[FR  Doc.  03-1334  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Grand  Coulee-Bell  500-kV 
Transmission  Line  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  aimoimces  the 
availability  of  the  ROD  to  construct  the 
proposed  Grand  Coulee-Bell  500- 
kilovolt  (kV)  Transmission  Line  Project 
in  Douglas,  Grant,  Lincoln,  and  Spokane 
Counties,  Washington,  based  on  the 
Final  Environmental  Impact  Statement 
for  this  project  (DOE/EIS-0344, 
December  2002).  The  proposed  action 
consists  of  constructing  a  new  500-kV 
transmission  line  in  Washington 
between  the  Bureau  of  Reclamation's 
Grand  Coulee  500-kV  switchyard  near 
Grand  Coulee  and  BPA's  Bell  Substation 
near  Spokane,  a  distance  of  84  miles. 
ADDRESSES:  Copies  of  the  ROD  and  EIS 
may  be  obtained  by  calling  BPA  toll-free 
at  1-888-276-7790.  The  ROD  and  EIS 
Summary  are  also  available  on  the 
Transmission  Business  Line  Web  site  at 
http://www.transmission.bpa.gov/ 
projects. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Inez  S.  Graetzer,  Bonneville  Power 
Administration— KEC-4,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621;  toll-free 
telephone  number  1-800-282-3713;  fax 
number  503-230-5699;  or  e-mail 
isgraetzei<Sbpa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  involves  removing  an 
existing  n5-kV  transmission  line  and 
replacing  it  with  a  500-kV  line  on 
existing  right-of-way  for  most  of  its 
length.  The  line  will  be  constructed 
using  a  single-circuit  design,  with  the 
exception  of  two  short  distances  of 
slightly  less  than  one  mile  where 
double-circuit  towers  will  be  used 
because  the  right-of-way  is  constrained. 
As  part  of  the  proposed  action,  BPA  has 
decided  to  expand  the  existing  fenced 
yard  at  Bell  Substation  by  about  11.7 
acres;  slightly  expand  the  fenced  area  at 
Grand  Coulee  Switchyard  to 
accommodate  new  line  termination 
facilities  and  other  equipment:  install 
one  group  of  series  capacitors  on  an 
expanded  site  at  BPA's  Dworshak  500- 
kV  Substation  in  Clearwater  County, 
Idaho;  and  replace  existing  series 
capacitors  within  the  current  boundary 
of  BPA's  Garrison  500-kV  Substation  in 
Powell  County,  Montana.  All  mitigation 
measures  have  been  updated,  adopted. 


and  included  with  the  ROD.  A 
Mitigation  Action  Plan  will  be  prepared 
to  be  included  in  the  construction 
specifications  to  ensure  mitigation 
measures  are  implemented. 

Issued  in  Portland,  Oregon,  on  January  10, 
2003. 

Stephen  J.  Wright, 

Administrator  and  Ciiief  Executive  Officer. 
|FR  Doc.  03-1333  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  645(Mn-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-27-O00] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Application 

December  23,  2002. 

Take  notice  that  on  December  16, 
2002,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.  O.  Box  4967, 
Houston,  Texas  77210-4967,  filed  in 
Docket  No.  CP03-2  7-000.  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA),  as  amended, 
and  Part  157  of  the  regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  for  authorization  to 
abandon  in  place  certain  obsolete 
compressor  units  and  appurtenant 
facilities,  located  at  thirteen  (13)  of 
Panhandle's  existing  compressor 
stations  in  Kansas,  Missouri,  Illinois 
and  Indiana,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov,  using  the 
"FERRIS"  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Panhandle  states  that  the  fifty-nine 
compressor  units  proposed  to  be 
abandoned,  with  a  net  book  value  as  of 
December  31,  2002  of  $93,148  and 
totaling  68,200  HP,  are  obsolete  and 
uneconomical  to  operate  and  are  no 
longer  needed  due  to  changes  in  the 
operating  configuration  of  its  system 
since  the  units  were  initially  installed. 
Panhandle  states  that  10  are  field  area 
horizontal  and  vertical  compressor  units 
and  49  are  market  area  horizontal  and 
vertical  compressor  units.  Panhandle 
states  that  all  above-ground  gas  and 
service  piping  to  the  units  will  be 
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disconnected  and  sealed  off  and,  as  the 
opportunities  arise.  Panhandle  states 
that  it  may  either  reuse  the  parts  of  the 
abandoned  luiits  for  maintenance  and 
repair  of  similar  remaining  units,  or  sell 
the  equipment  as  salvage.  Panhandle 
further  states  that  the  abandonment  of 
these  facilities  will  not  result  in  the 
abandonment  of  service  to  any  of 
Panhandle's  existing  shippers,  nor  will 
the  proposed  abandonment  adversely 
affect  Panhandle's  ability  to  meet 
current  service  requirements. 

Any  questions  concerning  this 
application  may  be  directed  to  William 
W.  Grygar,  Vice  President,  Rates  and 
Regulatory  Affairs,  Panhandle  Eastern 
Pipe  Line  Company,  P.  O.  Box  4967, 
Houston,  Texas  77210-4967,  call  (713) 
989-7000  or  fax  (713)  989-1180. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10)  by  the 
comment  date,  below.  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  by  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  docmnents  filed  by 
the  applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  hlings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  Uie  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
wUl  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  ujider  the 


"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  January  24,  2003. 

Editorial  Note:  This  document  was 
received  in  the  Office  of  the  Federal  Register 
on  December  24,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  03-1446  Filed  1-21-03:  8:45  am] 

BILUNG  COO€  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -2584-000,  et  al.]. 

Northeast  Utilities  Service  Company,  et 
al.;  Electric  Rate  and  Corporate  Filings 

January  15,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Northeast  Utilities  Service  Company 

IDocket  No.  EROl-2584-OOOj 

Take  notice  that  on  November  25, 
2002,  Northeast  Utilities  Service 
Company  (NUSCO)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Notice  of 
Withdrawal  of  its  application  for  the 
Connecticut-Long  Island  cable  (CLC) 
project  that  was  filed  with  the 
Commission  on  July  13,  2001  in  the 
above-referenced  proceeding. 
Comment  Date:  February  5,  2003. 

2.  West  Texas  Utilities  Company 

(Docket  No.  ER03-281-000) 

Take  notice  that  on  December  16, 
2002,  West  Texas  Utilities  Company 
(WTU)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(FERC  or  Commission): 

1 .  A  Notice  of  Cancellation  of  First 
Revised  Service  Agreement  No.  7  under 
WTU's  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  9; 

2.  A  Notice  of  Cancellation  of  Service 
Agreement  No.  19  under  WTU's  FERC 
Electric  Tariff,  Original  Volume  No.  1; 

3.  A  Revised  Sheet  No.  1  to  First 
Revised  Service  Agreement  No.  7  under 
WRU's  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  9  with  the 
designation  information  required  by 


Commission  Order  No.  614,  FERC  Stats. 
&  Regs.  §  31.096  (2000),  indicating  that 
the  service  agreement  is  to  be  canceled 
effective  December  31 ,  2002;  and 

4.  A  Revised  Sheet  No.  1  to  Service 
Agreement  No.  19  under  WTU's  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
with  the  designation  information 
required  by  Commission  Order  No.  614, 
indicating  that  the  service  agreement  is 
to  be  canceled  effective  December  31, 
2002. 

Comment  Date:  January  27,  2003. 

3.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  Nos.  ER03-31 5-000  and  ER03-315- 
001] 

Take  notice  that  on  December  23, 
2002,  as  corrected  on  January  9,  2003, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (FERC  or  Commission) 
Regulations,  a  supplement  to  Rate 
Schedule  227  filed  with  FERC 
corresponding  to  an  Agreement  with  the 
Municipal  Board  of  the  Village  of  Bath 
(the  Village). 

This  rate  filing  is  made  pursuant  to 
Section  2(a)  through  a  of  Article  FV  of 
the  May  1,  2001  Facilities  Agreement 
between  NYSEG  and  the  Village,  filed 
with  FERC.  The  annual  charges  for 
routine  operation  and  maintenance  and 
general  expenses,  as  well  as  revenue 
and  property  taxes  are  revised  based  on 
data  taken  from  NYSEG's  Annual  Report 
to  the  FERC  (FERC  Form  1)  for  the 
twelve  month  period  ending  December 
31,  2001.  The  revised  facilities  charge  is 
levied  on  the  cost  of  the  tap  facility 
constructed  and  owned  by  NYSEG  to 
connect  the  Village's  34.  kV 
transmission  line  to  NYSEG's  kV 
transmission  system.  NYSEG  requests 
an  effective  date  of  January  1,  2003. 

NYSEG  states  that  copies  of  the  filing 
were  served  upon  the  Mimicipal  Board 
of  the  Village  of  Bath  and  Public  Service 
Commission  of  the  State  of  New  York. 

Comment  Date:  January  30.  2003. 

4.  Las  Vegas  Cogeneration  n,  L.L.C. 

(Docket  No.  ER03-222-O01| 

Take  notice  that  on  January  10,  2003, 
Las  Vegas  Cogeneration  II,  L.L.C.,  filed 
substitute  pages  for  the  proposed 
market-based  rate  wholesale  power  sales 
rate  schedule  (Rate  Schedule)  that  LV 
Cogen  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
in  the  referenced  docket  on  November 
25,  2002. 

Comment  Date:  January  31 ,  2003. 
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5.  TXU  Pedricktown  Cogeneration 
Ck)mpaiiy  LP 

[Docket  No.  ER03-256-0O1J 

Take  notice  that  on  January  10.  2003. 
TXU  Pedricktown  Cogeneration 
Company  LP  (TXU  Pedricktown). 
tendered  for  filing  as  an  amendment  to 
its  Notice  of  Succession,  filed  in  Docket 
No.  ER03-256-000  on  December  9, 
2002.  a  revised  market-based  rate  tariff 
(Tariff)  reflecting  its  name  change  from 
Pedricktown  Cogeneration  Limited 
Partnership,  and  a  revision  to  paragraph 
seven  (7)  "Affiliate  Sales  Prohibited"  of 
its  Tariff  to  comply  with  the 
Commission's  Order  in  Aquila,  Inc..  101 
FERC  §61,331  (2002).  TXU  Pedricktown 
requests  waiver  of  the  60-day  prior 
notice  requirement  to  allow  its  revised 
Tariff  to  become  effective  as  of 
Decembers,  2002. 

Comment  Date:  January  31 .  2003. 

6.  Ameren  Services  Company 

(Docket  No.  ER03-33&-OO11 

Take  notice  that  on  January  14.  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  a  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  ASC  and  Ameren  Energy.  ASC 
asserts  that  the  purpose  of  the 
Agreement  is  to  replace  the  unexecuted 
Agreement  in  Docket  No.  ER03-336-O00 
with  the  executed  Agreement. 

Comment  Date:  February  4.  2003. 

7.  PacifiCorp 

[Docket  No.ER03-399-000| 

Take  notice  that  on  January  10,  2003, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations  a 
Mutual  Netting/Settlement  Agreement 
with  Clatskanie  Public  Utility  District. 

PacifiCorp  states  that  copies  of  this 
filing  were  supplied  to  the  Clatskanie 
Public  Utility  District  and  the  Public 
Utility  Commission  of  Oregon. 

Comment  Date:  January  31,  2003. 

8.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER03-400-0001 

Take  notice  that  on  January  10.  2003, 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
an  executed  Interconnection  and 
Operation  Agreement  and  Memorandum 
of  Understanding  between  Ohio  Power 
Company  and  DPC  Northeast  Power, 
LLC.  The  agreement  is  pursuant  to  the 
AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff 
Third  Revised  Volume  No.  6,  effective 
July  31,  2001. 


AEP  requests  an  effective  date  of 
March  11,  2003.  AEP  also  states  that  a 
copy  of  the  filing  was  served  upon  DPC 
Northeast  Power,  LLC  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  Date:  January  31.  2003. 

9.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-401-O001 

Take  notice  that  on  January  10.  2003, 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
tendered  for  filing  proposed  revisions  to 
Attachment  M  of  the  Midwest  ISO  Open 
Access  Transmission  Tariff  (OATT), 
FERC  Electric  Tariff,  Second  Revised 
Volume  No.  1.  which  reflect  proposed 
language  changes  for  clarification 
purposes.  The  Midwest  ISO  has 
requested  an  effective  date  of  February 
1.  2003. 

The  Midwest  ISO  has  electronically 
served  a  copy  of  this  filing  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants,  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  January  31,  2003. 

10.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-402-000| 

Take  notice  that  on  January  10,  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  proposed  revisions  of 
Schedule  7.  Schedule  8  and  Schedule  9 
of  the  Midwest  ISO  Open  Access 
Transmission  Tariff.  FERC  Electric 
Tariff.  Second  Revised  Volume  No.  1 . 
Applicant  requests  an  effective  date 
upon  the  closing  of  the  Divestiture 
Transaction  between  DTE  Energy  and 
ITC  Holdings. 

The  Midwest  ISO  has  requested 
waiver  of  the  requirements  set  forth  in 
18  CFR  385.2010.  The  Midwest  ISO  has 
electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members.  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
conunissions  within  the  region.  In 


addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  http:// 
www.miclwestiso.org  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter.  Comment  Date: 
January  31.  2003. 

11.  Indiana  Michigan  Power  Company 

[Docket  No.  ER03-403-000| 

Take  notice  that  on  January  13.  2003, 
Indiana  Michigan  Power  Company 
(IMPCo)  submitted  for  filing  an 
unexecuted  Intercoimection  and 
Operation  Agreement  between  IMPCo 
and  South  Shore  Power,  L.L.C.  (SSPCo). 
The  agreement  is  piu-suant  to  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  (OATT)  that  has  been 
designated  as  the  Operating  Companies 
of  the  American  Electric  Power  System 
FERC  Electric  Tariff  Revised  Volume 
No.  6,  effective  July  31,  2001. 

IMPCo  requests  an  effective  date  of 
March  14,  2003.  IMPCo  also  states  that 
copies  of  this  filing  have  been  served 
upon  SSPCo  and  the  Indiana  Utility 
Regulatory  Commission  and  Michigan 
Public  Service  Commission. 

Comment  Date:  January  31, 2003. 

12.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-404-000J 

Take  notice  that  on  January  10,  2003, 
PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  two  new 
attachments  to  the  PJM  Open  Access 
Transmission  Tariff  (PJM  Teiriff)  setting 
forth  the  standard  terms  and  conditions 
for  independent  transmission 
companies  to  operate  in  the  PJM  region. 

PJM  states  that  copies  of  this  filing 
were  served  upon  all  PJM  members  and 
each  state  electric  utility  regulatory 
commission  in  the  PJM  region.  PJM 
proposes  an  effective  date  of  March  12, 
2003  for  the  new  PJM  Tariff 
attachments. 

Comment  Date:  January  31,  2003. 

13.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03^05-O00l 

Take  notice  that  on  January  10,  2003, 
PJM  hiterconnection.  L.L.C.  (PJM) 
tendered  for  filing  proposed  changes  to 
the  PJM  Open  Access  Transmission 
Tariff.  PJM  states  that  the  proposed 
changes  create  procedures  and 
standardized  terms  and  conditions  for 
intercoimection  with  the  PJM 
transmission  system  of  new  and 
expanded  merchant  transmission 
facilities,  as  well  as  for  the  construction 
of  transmission  upgrades  and  other 
facilities  necessary  to  accomplish  such 
interconnections;  add  and  modify 
related  forms  of  service  agreements;  and 
reorganize  and  make  conforming 
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changes  to  various  provisions  of  the 
existing  Part  IV  of  the  PJM  Tariff. 

P)M  further  states  that  copies  of  this 
filing  have  been  served  on  all  parties  to 
Docket  No.  RTOl-2-000,  as  well  as  on 
all  PJM  Members  and  the  state  electric 
regulatory  con^nissions  in  the  PJM 
region.  PJM  requests  an  effective  date  of 
January  13,  2003,  for  the  proposed  tariff 
changes. 

■  Comment  Date:  January  31.  2003. 

14.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER03-407-OO0] 

Take  notice  that  on  January  13,  2003, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  Amendment  No.  48  to  the  ISO 
Tariff  (Amendment  No.  48). 
Amendment  No.  48  woiUd  modify  the 
ISO  Tariff  to  provide  Congestion 
revenues.  Wheeling  revenues,  and  FTR 
auction  revenues  to  entities  other  than 
Participating  Transmission  Owners,  if 
any  such  entities  fund  transmission 
facility  upgrades  on  the  ISO  Controlled 
Grid.  The  ISO  has  requested  waiver  of 
the  Conunission's  60-day  notice  period 
so  that  Amendment  No.  48  will  become 
effective  on  January  13,  2003. 

The  ISO  states  that  this  filing  has  been 
served  on  the  California  Public  Utilities 
Commission,  the  California  Energy 
Commission,  the  California  Electricity 
Oversight  Board,  on  all  parties  with 
effective  Scheduling  Coordinator 
Service  Agreements  under  the  ISO 
Tariff,  and  the  Participating  TOs.  In 
addition,  the  ISO  is  posting  this 
transmittal  letter  and  all  attachments  on 
the  ISO  Home  Page. 

Comment  Date:  February  3,  2003. 

15.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER03-40&-000] 

Take  notice  that  on  January  13,  2003, 
Puget  Soimd  Energy,  Inc.  tendered  for 
filing  an  Interconnection  and  Parallel 
Operating  Agreement  with  Puget  Soimd 
Hydro,  LLC  (Puget  Sound  Hydro).  A 
copy  of  the  filing  was  served  upon  Puget 
Sound  Hydro  and  The  Washington 
Utilities  and  Transportation 
Commissions. 

Comment  Date:  February  3,  2003. 

16.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER03^09-O00l 

Take  notice  that  on  January  13,  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  proposed 
changes  in  its  Transmission  Owner 
Tariff  (TO  Tariff)  and  Cost  Support  for 
PG&E  specific  rates  associated  with  the 
TO  Tariff.  PG&E  requests  that  its  filing 
be  made  effective  upon  the  end  of  the 
60-day  prior  notice  period  specified  in 
Section  18  CFR  35.3. 


This  filing  proposes  changes  to 
PG&E's  transmission  access  charges, 
which  are  calciUated  in  accordance  with 
the  rate  methodology  set  forth  in  PG&E's 
TO  Tariff.  PG&E  provides  cost  support 
for  PG&E's  proposed  transmission 
access  charges. 

PG&E  states  that  copies  of  this  filing 
have  been  served  upon  the  CPUC  and 
the  California  Independent  System 
Operator  Corporation. 

Comment  Date:  February  3,  2003. 

17.  rrC  Holdings  Merger  Sub,  Inc.; 
International  Transmission  Company 

[Docket  No.  ES03-1 9-000) 

Take  notice  that  on  January  9,  2003, 
ITC  Holdings  Merger  Sub,  Inc.  and 
International  Transmission  Company 
(ITC  Holdings)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
issue  and  sell  no  more  than  $200 
million  of  long-term  debt  seciuities. 

ITC  Holdings  also  requests  a  waiver 
fi-om  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Comment  Date:  February  5,  2003. 

18.  John  R.  Fielder 

[Docket  No.  ID-3259-001] 

Take  notice  that  on  January  10,  2003, 
John  R.  Fielder  tendered  for  filing  an 
application  for  authorization  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 

Senior  Vice  president.  Southern 
California  Edison  Company. 

Director,  California  Power  Exchange. 

Comment  Date:  January  3 1 ,  2003. 

19.  James  P.  Avery 

[Docket  No.  ID-3847-OOOj 

Take  notice  that  on  January  10,  2003, 
James  P.  Avery  submitted  to  Federal 
Energy  Regulatory  Commission 
(Commission)  an  Application  for 
Authorization  to  Hold  Interlocking 
Positions  pursuant  to  Section  305(b)  of 
the  Federal  Power  Act  and  Part  45  of  the 
Commission's  Regulations. 

Comment  Date:  January  31,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  linL 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupporteferc.gov  or  toll- 
bee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The, 
Commission  strongly  encourages 
electronic  filings.. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1387  Filed  1-21-03;  8:45  am] 

BtLUNG  CODE  «n7-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-45-000,  et  af.] 

Public  Service  ConqMny  of  New 
Mexico,  et  al.;  Electric  Rate  artd 
Corporate  Filir>gs 

January  14.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EC03-45-OO0J 

Take  notice  that  on  January  10,  2003, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  an 
application  under  section  203  of  the 
Federal  Power  Act  for  approval  of  the 
reacquisition  by  PNM  of  legal  title  to  a 
portion  of  the  Eastern  Interconnection 
Project,  a  216  mile,  345  kV  transmission 
line  currently  leased  by  PNM  pursuant 
to  a  sale  and  lease-back  transaction 
through  a  transaction  involving  PNM 
Resources,  Inc.,  and  the  termination  of 
a  non-jurisdictional  lease  associated 
with  that  portion  of  the  facilities. 

Comment  Date:  January  31,  2003. 
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2.  The  United  Illuminating  Company 

[Docket  No.  ER03-31-0011 

Take  notice  that  on  January  9,  2003, 
The  United  Illuminating  Company  (UI) 
tendered  for  fling  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  revised  Interconnection 
Agreement  between  UI  and  Cross-Sound 
Cable  Company,  L.L.C.,  executed 
pursuant  to  UI's  Open  Access 
Transmission  Tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  4,  as 
amended.  This  filing  is  in  compliance 
with  the  Commission's  December  9, 
2002  Order  Accepting  and  Suspending 
Interconnection  Agreement,  with 
Modification,  and  Establishing  Hearing 
and  Settlement  Judge  Procediu-es  (101 
FERC  §61,281). 

Comment  Date:  January  30,  2003. 

3.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-297-001J 

Take  notice  that  on  January  8,  2003, 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO),  filed  corrections 
to  its  December  19,  2002,  filing  in  which 
the  NYISO  proposed  to  amend  its 
Transmission  Congestion  Contracts 
credit  policy  (the  December  19  Filing). 
The  filing  corrected  an  error  in  the 
transmittal  letter  of  the  December  19 
Filing. 

The  NYISO  states  that  it  has  served  a 
copy  of  this  filing  to  all  parties  that  have 
executed  Service  Agreements  under  the 
NYISO's  Services  Tariff  or  Open  Access 
Transmission  Tariff,  the  New  York  State 
Public  Services  Commission  and  to  the 
electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania. 

Comment  Date:  January  29,  2003. 

4.  New  York  State  Electric  and  Gas 
Corporation 

[Docket  No.  ER03-314-000] 

Take  notice  that  on  December  23, 
2002,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a 
supplement  to  Rate  Schedule  FERC  No. 
72  Facilities  Agreement  between 
NYSEG  and  the  Municipal  Board  of  the 
Village  of  Bath  (the  Village). 

Comment  Date:  January  24,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1386  Filed  l-21dash;03;  8:45 

am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7441-8] 

EPA  Science  Advisory  Board, 
Notification  of  Public  Advisory 
Committee  IMeeting;  Contaminated 
Sediment  Science  Plan  Review  Panel 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the 
Contaminated  Sediment  Science  Plan 
Review  Panel  (CSSP  Review  Panel)  of 
the  U.S.  Environmental  Protection 
Agency's  (EPA)  Science  Advisory  Board 
(SAB)  will  meet  via  teleconference  on 
February  14,  2003,  from  3  p.m.  to  5  p.m. 
eastern  time.  This  teleconference 
meeting  will  be  hosted  out  of 
Conference  Room  6013,  USEPA,  Ariel 
Rios  Building  North,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004. 
The  meeting  is  open  to  the  public,  but, 
due  to  limited  space,  seating  will  be  on 
a  first-come  basis.  The  public  may  also 
attend  via  telephone,  however,  lines 
may  be  limited.  Information  on  how  to 
participate  is  given  below. 

BacJcgrouno— -The  background  for  this 
review  and  the  charge  to  the  CSSP 
Review  Panel  were  published  in  the 


Federal  Register  (67  FR  49336,  July  30, 
2000).  The  notice  also  included  a  draft 
charge  to  the  CSSP  Review  Panel,  a  call 
for  nominations  for  members  of  the 
CSSP  Review  Panel  in  certain  technical 
expertise  areas  needed  to  address  the 
charge  and  described  the  process  to  be 
used  in  forming  the  CSSP  Review  Panel. 
Subsequently,  notice  was  published 
December  19,  2002  (67  FR  77783)  of 
four  meetings  that  have  since  been 
convened:  a  teleconference  on  October 
17,  2002,  a  meeting  in  Washington,  DC 
on  October  30  and  31,  2002,  and  two 
subsequent  teleconferences  on 
November  22,  2002*  and  January  6,  2003. 
Details  on  the  activities  of  the  CSSP 
Review  Panel  can  be  found  on  our  Web 
site  at:  http://www.epa.gov/sab/panels/ 
cssprpanel.html. 

Purpose  of  this  Meeting — The  purpose 
of  this  public  teleconference  meeting  is 
for  the  CSSP  Review  Panel  to:  (a) 
Review  and  revise  the  panel's  dr^ 
report  as  necessary;  and  (b)  approve  the 
report  as  revised  for  delivery  to  the  SAB 
Executive  Committee. 

For  Further  Information — To  inquire 
about  public  participation  in  the 
meeting  identified  above  please  contact 
Mr.  Lawrence  Martin,  Designated 
Federal  Officer,  CSSP  Review  Panel, 
USEPA  Science  Advisory  Board 
(1400A),  Suite  6450DD,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-6497;  fax  at  (202)  501- 
0323;  or  via  e-mail  at 
martin.lawrence@epa.gov.  Members  of 
the  public  desiring  additional 
information  about  the  meeting  locations 
or  the  call-in  number  for  the 
teleconference,  must  contact  Mr.  Martin 
at  the  addresses  and  ntmibers  identified 
above. 

Submitting  Public  Comments — ^The 
SAB  will  have  a  brief  period  (no  more 
than  10  minutes)  available  during  the 
Teleconference  meeting  for  applicable 
public  comment.  For  teleconferences, 
the  oral  public  comment  period  will  be 
divided  among  the  speakers  who 
register.  Registration  is  on  a  first  come 
basis.  Speakers  who  have  been  granted 
time  on  the  agenda  may  not  yield  their 
time  to  other  speakers.  Those  wishing  to 
speak  but  who  are  unable  to  register  in 
time  may  provide  their  comments  in 
writing.  Requests  for  oral  comments 
must  be  in  writing  (e-mail,  fax  or  mail) 
and  received  by  Mr.  Martin  at  the 
address  above  no  later  than  noon 
eastern  time  on  February  10,  2003. 

Availability  of  Review  Material — 
There  is  one  primary  document  that  is 
the  subject  of  the  review.  This  review 
document  is  available  electronically  at 
the  following  site  http://www.epa.gov/ 
sab/panels/cssprpanel.html.  For 


questions  and  information  pertaining  to 
the  review  document,  please  contact  Dr. 
Lee  Hofinann,  USEPA,  Office  of  Solid 
Waste  and  Emergency  Response 
(OSWER),  Mail  Code  5103T,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460  at  telephone 
number  202-566-1928,  or  by  e-mail  at: 
hofmann.Iee@epa.gov.  The  Panel's  draft 
report,  which  will  be  the  topic  for  the 
February  14th  teleconference,  will  be 
available  on  February  10,  2003  at  the 
follovdng  site:  http://www.epa.gov/sab/ 
panels/ cssprpanel.html. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral' or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  10 
minutes  (unless  otherwise  indicated 
above).  For  teleconference  meetings, 
opportimities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
15  minutes  total  (unless  otherwise 
indicated  above).  Deadlines  for  getting 
on  the  public  speaker  list  for  a  meeting 
are  given  above.  Speakers  should  bring 
at  least  35  copies  of  their  conmients  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 
Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
review  panel  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  One  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat,  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows  95/ 
98  format).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Mr. 
Martin  at  least  five  business  days  prior 


to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Web  site  {http://vnvw.epa.gov/sab) 
and  in  the  Science  Advisory  Board 
FY2001  Aimual  Staff  Report  which  is 
available  from  the  SAB  Publications 
Staff  at  (202)  564-4533  or  via  fax  at 
(202)  501-0256. 

Dated:  January  13.  2003. 
A.  Robert  Flaak, 

Acting  Depu  ty  Director,  EPA  Science 

Advisory  Board  Staff  Office. 

(FR  Doc.  03-1359  Filed  1-21-03;  8:45  am] 

BltUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0300;  FRL-7282-7] 

Pesticide  Product  Registrations; 
Conditional  Approval 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces 
Agency  approval  of  an  application 
submitted  SafeScience,  Inc.,  now  known 
as  GlycoGenesys,  Inc.  to  conditionally 
register  the  pesticide  product  BAITS 
MOTEL  Stay  Awhile  -  Rest  Forever^M 
containing  a  new  active  ingredient  not 
included  in  any  previously  registered 
products  pursuant  to  the  provisions  of 
section  3(c)(7)(C)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shanaz  Bacchus,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8097;  e-mail  address: 
bacch  us.shanaz@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code  111) 
•.  Animal  production  (NAICS  code 

112) 

•  Food  manufacturing  (NAICS  code 
311) 


•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0300.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIREB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  also  available  for  public 
inspection.  Requests  for  data  must  be 
made  in  accordance  with  the  provisions 
of  the  Freedom  of  Information  Act  and 
must  be  addressed  to  the  Freedom  of 
Information  Office  (A-lOl),  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  The  request  should: 
Identify  the  product  name  and 
registration  number  and  specify  the  data 
or  information  desired. 

A  paper  copy  of  the  fact  sheet,  which 
provides  more  detail  on  this 
registration,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Rd.. 
Springfield,  VA  22161. 

2.  Electronic  access.  You  may  access, 
this  Federal  Register  document 
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electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
bttp://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public . 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Did  EPA  Conditionally  Approve  the 
Application? 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
caus^  uiueasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest.  The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  Beauveria 
bassiana  strain  447,  and  information  on 
social,  economic,  and  environmental 
benefits  to  be  derived  from  such  use. 
Specifically,  the  Agency  has  considered 
the  natiue  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
Beauveria  bassiana  strain  447  during 
the  period  of  conditional  registration 
will  not  cause  any  unreasonable  adverse 
efiect  on  the  environment,  and  that  use 
of  the  pesticide  is,  in  the  public  interest. 

Consistent  with  section  3(c)(7)(C)  of 
FIFRA,  the  Agency  has  determined  that 
this  conditional  registration  is  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  imreasonable  adverse  effects  to 
man  and  the  environment. 

m.  Conditionally  Approved 
Registrations 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  September  19,  2001 
(66  FR  48256)  (FRL-6791-1),  which 


announced  that  SafeScience,  Inc.,  now 
known  as  GlycoGenesys,  31  St.  James 
Ave.,  8th  Floor,  Boston.  MA  02116,  had 
submitted  an  application  to 
conditionally  register  the  pesticide 
product.  Healthy  Indoors  Brand,  Ant 
and  Cockroach  Bait  Station,  now  known 
as  BAITS  MOTEL  Stay  Awhile  -  Rest 
Forever^*^,  for  use  as  an  indoor,  non- 
food use,  microbiological  bait  for 
control  of  fire  ants  and  cockroach  (EPA 
File  Symbol  70464-U),  containing 
Beauveria  bassiana  strain  447  at  10%, 
an  active  ingredient  not  included  in  any 
previously  registered  product. 

One  comment  was  received  in 
response  to  the  original  publication  of 
the  notice  of  receipt  of  this  application. 
The  comment  referred  to  the  isolation  of 
the  microorganism  in  Brazil  and  the 
recognition  of  the  Brazilian 
contribution.  The  applicant, 
GlycoGenesys,  confirmed  the  original 
isolation  of  the  fungus  in  Brazil. 
Following  approved  importation  and 
release  of  the  fungus  in  Gainesville, 
Florida,  the  applicant  recovered  it  from 
release  sites  in  Florida.  A  biologically 
pure  culture  of  a  novel  isolate,  specific 
for  imported  fire  ants,  was  deposited  in 
the  American  Type  Culture  Collection 
and  is  recognized  as  ATCC  20872 
(December  29,  1987).  Beauveria 
bassiana  strain  447  is  the  subject  of 
invention  in  U.S.  registered  patents, 
which  names  the  commenter  as  the  co- 
inventor. 

On  the  basis  of  data  submitted  to  the 
Agency,  the  pesticide  was  considered 
acute  toxicology  Category  III  for  primary 
eye  irritation  and  IV  for  acute  oral  and 
pulmonary  effects.  Certain  data 
requirements  virere  waived  by  the 
Agency  based  on  the  low  exposure 
levels  associated  with  this  method  of 
application.  EfHcacy  data  support  the 
use  of  the  pesticide  as  a  bait  against  ants 
and  fire  ants.  While  the  active 
ingredient  is  efficacious  against 
cockroaches  as  a  spray,  its  efficacy  in 
the  form  of  a  bait  needs  further  study. 
Because  the  pesticide  is  proposed  for 
control  of  fire  ants,  it  qualifies  for  an 
automatic  presumptive  finding,  and  its 
use  is  presumed  to  be  in  the  public 
interest.  The  conditional  registration 
allows  use  against  ants  and  fire  ants 
until  the  applicant  provides  analysis  of 
five  batches  to  demonstrate  adequate 
production  Quality  Control  and 
Assurance  procedures.  Further  data  are 
required  should  the  applicant  wish  to 
register  the  pesticide  for  control  of 
cockroach  and  other  extensive 
agricultural  use  patterns.  The  label 
prohibits  use  in/on  or  near  food  storage, 
handling  areas,  or  utensils. 

The  application  was  conditionally 
approved  on  September  27,  2002  for  the 


end-use  product  BAITS  MOTEL  Stay 
Awhile  -  Rest  ForeverT^  (EPA 
Registration  Number  70464-4)  for 
indoor  bait  use  on  the  basis  of  data 
submitted  to  the  Agency.  The  pesticide 
contains  10%  w/w  (1  x  10'"  cfu/gram) 
of  the  active  ingredient  Beauveria 
bassiana  strain  447,  a  new  active 
ingredient.  This  strain  of  Beauveria 
bassiana  can  be  distinguished  from  the 
other  strains  of  Beauveria  bassiana  by 
isozyme  analysis.  Like  the  other  strains, 
it  is  also  an  entomopathogenic  fungus, 
which  germinates  on  the  cuticles  of 
insects,  which  it  kills  by  secreting 
enzymes  in  their  soft  tissue  . 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pest. 

Dated:  December  23,  2002. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  03-970  Filed  1-21-03;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-7441-21 

Proposed  Administrative  Settlement 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act; 
Vienna  PCE  Site 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)(l)  of  CERCLA,  42  U.S.C. 
9622(i)(l),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Vienna  PCE  Site, 
Vienna,  Wood  Coimty,  West  Virginia. 
The  administrative  settlement  was 
signed  by  the  United  States 
Environmental  Protection  Agency, 
Region  til's  Regional  Administrator  on 
December  ,  2002,  and  is  subject  to 
review  by  the  public  pursuant  to  this 
dociiment. 

The  Environmental  Protection  Agency 
is  proposing  to  enter  into  a  settlement 
pursuant  to  sections  122(g)(7)  and  (h)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  (CERCLA),  42 
U.S.C.  9622(g)(7)  and  (h).  The  proposed 
settlement  resolves  EPA's  claims  for 
past  and  future  response  costs  imder 
secUon  107  of  CERCLA,  42  U.S.C.  9607 
against  Mr.  Woodrow  Moss  for  response 
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costs  incurred  at  the  Vienna  PCE  Site, 
Vienna,  Wood  County,  West  Virginia. 
The  proposed  settlement  requires  Mr. 
Woodrow  Moss  to  pay  $1000.00  to  the 
EPA  Hazardous  Substance  Fund. 

Mr.  Woodrow  Moss,  as  the  Settling 
Party,  has  executed  binding 
certifications  of  its  consent  to 
participate  in  this  settlement.  Mr. 
Woodrow  Moss  has  agreed  to  pay 
$1000.00  subject  to  the  contingency  that 
the  Environmental  Protection  Agency 
may  elect  not  to  complete  the  settlement 
based  on  matters  brought  to  its  attention 
during  the  public  comment  period 
established  by  this  dociunent. 

For  30  days  following  the  date  of 
publication  of  this  notice,  EPA  will 
receive  written  comments  relating  to  the 
proposed  settlement.  EPA  will  consider 
all  comments  received  and  may 
withdraw  or  withhold  consent  to  the 
proposed  settlement  if  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
EPA's  response  to  any  written 
comments  received  will  be  available  for 
public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103. 

DATES:  Comments  must  be  submitted  on 
or  before  February  21,  2003. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  United 
States  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103,  and 
should  reference:  Vienna  PCE  Site, 
Vienna,  Wood  County,  West  Virginia, 
U.S.  EPA  Docket  No.  CERC-2002- 
0245DC.  The  proposed  settlement 
agreement  is  available  for  public 
inspection  at  the  United  States 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103.  A 
copy  of  the  proposed  settlement 
agreement  can  be  obtained  from 
Suzanne  Canning,  Regional  Docket 
Clerk  (3RC00),  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103,  telephone  niunber  (215)  814- 
2476. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
P.  Wilson,  Senior  Assistant  Regional 
Counsel,  United  States  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel  (3RC41),  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103, 
telephone  number  (215)  814-2493. 


Dated:  January  14,  2003. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  III. 
[FR  Doc.  03-1360  Filed  1-21-03;  8:45  am) 
BILLING  CODE  6SeO-SO-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  National  Fire  Department 
Census. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0287. 

Abstract:  Many  data  products  and 
reports  exist  that  contain  fragmented  or 
estimated  information  about  fire 
department  demographics,  and 
capabilities,  but  there  is  no  single 
reference  source  today  that  aggregates 
this  data  to  provide  a  complete  and 
accurate  profile  of  fire  departments  in 
the  United  States.  The  U.S.  Fire 
Administration  (USFA)  receives  many 
requests  for  information  related  to  fire 
departments,  including  total  number  of 
departments,  number  of  stations  per 
department,  population  protected, 
apparatus  and  equipment  status.  The 
USFA  is  working  to  identify  all  fire 
departments  in  the  United  States  to 
develop  and  populate  a  national 
database  that  will  include  information 
related  to  demographics,  capabilities 
and  activities.  The  database  will  be  used 
by  USFA  to  guide  programmatic 
decisions,  provide  the  Fire  Service  and 
the  public  with  information  about  fire 
departments,  to  produce  mailing  lists 
for  USFA  publications  and  other 
materials.  In  the  first  year  of  this  effort, 
information  was  collected  from  16,000 
fire  departments  leaving  an  estimated 
17,000  fire  departments  still  to  respond. 

Affected  Public:  Not-For-Profit 
Institutions,  Federal  Government,  and 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  1 7,000. 

Estimated  Time  per  Respondent:  25 
minutes. 


Estimated  Total  Annual  Burden 
Hours:  7,083. 

Frequency  of  Response:  One-Time. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
^  copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Branch, 
Information  Resources  Management 
Division,  Information  Technology 
Services  Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Room  316,  Washington,  DC  20472. 
Facsimile  niunber  (202)  646-3347,  or  e- 
mail  address: 
InformationCollections@fema.gov. 

Dated:  January  10,  2003. 
Edward  W.  Keman,  ^ 

Division  Director,  Information  Resources 
Management  Division,  Information 
Technology  Services  Directorate. 
(FRDoc.  03-1328  Filed  1-21-03;  8:45  am) 

BILUNG  CODE  671B-01-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 

SUMMARY^  Background.  On  June  15, 
1984,  the  Office  of  Management  and 
Budget  (OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act,  as 
per  5  CFR  1320.16,  to  approve  of  and 
assign  OMB  control  numbers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  under  conditions  set  forth 
in  5  CFR  1320  Appendix  A.l.  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
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on  or  after  October  1,  1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Request  for  comment  on  information 
collection  proposal. 

The  following  information  collection, 
which  is  being  handled  under  this 
delegated  authority,  has  received  initial 
Board  approval  and  is  hereby  published 
for  comment.  At  the  end  of  the  comment 
period,  the  proposed  information 
collection,  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  the  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

d.  ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  March  24,  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
e-mail  to 

regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  202^52-3819  or  202-452- 
3102.  Conmients  addressed  to  Ms'. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  facility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 
p.m.,  located  on  21st.Street  between 
Constitution  Avenue  and  C  Street,  N.W. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  between  9 
a.m.  and  5  p.m.  on  weekdays  pursuant 
to  261.12,  except  as  provided  in  261.14, 
of  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.12  and  261.14. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Joseph  Lackey,  Office  of 
Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
fi'om  the  agency  clearance  officer,  whose 
name  appears  below.  Cindy  Ayouch, 
Federal  Reserve  Board  Clearance  Officer 
(202-452-3829),  Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
(202-263-4869),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION: 
Proposal  to  Approve  Under  OMB 
Delegated  Authority  The  Extension  For 
Three  Years,  With  Revision,  of  the 
Following  Report: 

Report  title:  Interagency  Notice  of 
Change  in  Bank  Control,  Interagency 
Notice  of  Change  in  Director  or  Senior 
Officer,  and  Interagency  Biographical 
and  Financial  Report 

Agency  form  number:  FR  2081a,  FR 
2081b,  and  FR  2018c 

OMB  control  number:  7100-0134 

Frequency:  On  occasion 

Reporters:  Financial  institutions  and 
certain  of  their  officers  and  shareholders 

Annual  reporting  hours:  Interagency 
Notice  of  Change  in  Bank  Control-3,900 
hours;  Interagency  Notice  of  Change  in 
Director  or  Senior  Officer-1 30  hours; 
Interagency  Biographical  and  Financial 
Report-4,420  hours 

Estimated  average  hours  per  response: 
Interagency  Notice  of  Change  in  Bank 
Control-30  hours;  Interagency  Notice  of 
Change  in  Director  or  Senior  Officer-2 
hours;  Interagency  Biographical  and 
Financial  Report-4  hours 

Number  of  respondents:  Interagency 
Notice  of  Change  in  Bank  Control-130; 
Interagency  Notice  of  Change  in  Director 
or  Senior  Officer-65;  Interagency 
Biographical  and  Financial  Report- 
1,105 

Small  businesses  are  affected.' 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1817(j)  and  12  U.S.C.  1831(q)) 
and  is  not  given  confidential  treatment. 

Abstract:  The  information  collected 
assists  the  Federal  Reserve  Board,  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC),  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  and  the 
Office  of  Thrift  Supervision  (OTS)  in 
fulfilling  their  statutory  responsibilities. 
These  regulatory  agencies  use  the 


information  to  evaluate  a  depository 
institution's  controlling  ownership 
interests  and  its  senior  officers  and 
directors.  The  information  collected  in 
the  Interagency  Notice  of  Change  in 
Bank  Control  (FR  2081a)  is  supplied  by 
persons  proposing  to  make  significant 
investments  in  bank  holding  companies 
or  depository  institutions.  The 
information  collected  in  the  Interagency 
Notice  of  Change  in  Director  or  Senior 
Executive  Officer  (FR  2081b)  is  required 
imder  Section  914  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA).  The 
notice  is  completed,  under  certain 
circumstances,  by  a  bank  holding 
company  or  depository  institution 
making  changes  in  its  board  of  directors 
or  senior  executive  officers.  The 
Interagency  Biographical  and  Financial 
Report  (FR  2081c)  is  not  a  stand-alone 
report;  it  is  used  as  a  companion  report 
with  other  reports  to  gather  required 
information  about  the  individuals 
involved  in  certain  types  of  applications 
and  notifications. 

Board  of  Governors  of  the  Federal 
Reserve  System,  January  15,  2003. 

Jennifer  |.  fohnson. 

Secretary  of  the  Board. 

[FR  Doc.  03-1310  Filed  1-21-03;  8:45  am] 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Banic 
Holding  Companies 

The  notificants  listed  below  have  ' 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  wdll  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
4.  2003. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Alan  Wilber  RoUey,  Dallas,  Texas, 
and  Blake  Alan  Rolley,  Flagstaff, 
Arizona,  acting  in  concert;  to  acquire 
control  of  Arizona  Bancshares,  Inc., 


Federal  Register / Vol.  68,  No.  14 / Wednesday,  January  22,  2003 /Notices 


3029 


Flagstaff,  Arizona,  ajid  thereby 
indirectly  acquire  additional  voting 
shares  of  First  State  Bank,  Flagstaff, 
Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  15,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-1312  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
■Mergers  of  Banii  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  14, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1.  Coastal  Commerce  Bancshares, 
Inc.,  Houma,  Louisiana;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Coastal 
Commerce  Bank,  Houma,  Louisiana. 


2.  Eagle  National,  Inc.,  Stockbridge, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Eagle  Nationed 
Bank,  Stockbridge,  Georgia. 

3.  SouthTrust  Corporation, 
Birmingham,  Alabama;  to  merge  with 
Founders  Bancshares,  Inc.,  Dallas, 
Texas,  and  thereby  indirectly  acquire 
100  percent  of  the  voting  shares  of 
Founders  National  Bank,  Dallas,  Texas. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Miimesota  55480-0291: 

1.  Ravalli  County  Banksbares.  Inc., 
Hamilton,  Montana;  to  acquire  32.86 
percent  of  the  voting  shares  of  West  One 
Bank,  Kalispell,  Montana,  a  de  novo 
bank. 

2.  Bitterroot  Holding  Company,  Lolo, 
Montana;  to  acquire  32.86  percent  of  the 
voting  shares  of  West  One  Bank, 
Kalispell,  Montana,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1. Campbell  State  Company, 
Campbell,  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of  Blue  Hill 
Agency,  Inc.,  Blue  Hill,  Nebraska,  and 
thereby  indirectly  acquire  voting  shares 
of  Commercial  Bank,  Blue  Bill, 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  15,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-1311  Filed  1-21-03;  8:45  am] 
BILUNG  CODE  6210-01-S 


BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

Sunshine  Meeting  Notice 

TIME  AND  DATE:  12  p.m.,  Monday, , 

January  27,  2003. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  fi-om  a 
previously  announced  meeting. 

FOR  MORE  INFORMATION  PLEASE  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-2955.    , 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 


approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  bttp:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  16,  2Q03. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-1426  Filed  1-16-03:  4:34  pm] 

BILUNG  CODE  621&-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

Governmentwide  Per  Diem  Advisory 
Board 

AGENCY:  Office  of  Governmentwide 
Policy,  GSA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Governmentwide  Per  Diem  Advisory 
Board  ("the  Board")  will  hold  an  open 
meeting  from  9  a.m.  to  11:30  a.m.  on 
Friday,  January  24,  2003.  The  meeting 
will  be  held  at  The  American  Institute 
of  Architects  Board  Room,  1735  New 
York  Ave.,  NW.,  Washington,  DC  20006. 
This  meeting  is  open  to  the  public. 
Members  of  the  public  who  wish  to  file 
a  statement  with  the  Board  may  do  so 
in  wrriting  c/o  Rob  Miller,  Designated 
Federal  Officer  (MTT),  General  Services 
Administration,  1800  F  St.,  NW.,  Room 
1221B,  Washington,  DC  20405,  or  via 
e-mail  at  robl.miUer@gsa.gov. 

Purpose:  To  review  the  current 
process  and  methodology  that  is  used  by 
GSA's  Office  of  Governmentwide  Policy 
to  determine  the  per  diem  rates  for 
destinations  within  the  Continental 
United  States  (CONUS),  and  to  provide 
advice  on  beSt  practices  for  a  Federal 
lodging  program.  The  Board  will  present 
its  recommendations  for  improving  the 
per  diem  process,  and  best  practices  for 
a  Govemmentwidd  lodging  program. 

For  building  access:  (1)  ADA 
accessible  facility;  (2)  public  seating  is 
limited. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Miller  (202)  501-4621 ,  Designated 
Federal  Officer,  or  Joddy  Garner  (202) 
501-4857,  Per  Diem  Program  Manager, 
General  Services  Administration.  Also, 
inquiries  may  be  sent  to 
robl.miller@gsa.gov. 
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Dated:  December  31,  2002. 

Becky  Rhodes, 

Deputy  Associate  Administrator,  Office  of 
Transportation  and  Personal  Property. 

[FR  Doc.  03-1281  Filed  1-21-03;  8:45  am] 

BRXMG  CODE  6820-14-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-37] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman  ,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Travelers'  Health 
Survey  (0MB  No.  0920-0519)— 
Reinstatement — National  Center  for 
Infectious  Diseases.  Approximately  58 
million  Americans  travel  abroad  each 
year,  and  over  a  third  travel  to 
developing  countries  where  the  risk  is 
greater  for  contracting  infectious 
diseases.  Many  of  these  diseases  are 
preventable  through  vaccines,  drugs, 
and  other  preventive  measures. 
According  to  sm^eillance  data  from  the 
CDC,  over  99%  of  malaria,  72%  of 
typhoid,  and  7%  of  hepatitis  A  cases  in 
the  U.S.  are  acquired  abroad. 
Information  on  preventing  illness 
during  travel  is  available  free  or  at  little 
cost  through  public  health  departments, 
a  CDC  toll-free  fax  system,  and  the 
Internet.  However,  many  travelers  may 
be  unaware  of  the  health  risks  they  face 
when  traveling  because  they  either  lack 
access  to  pretravel  health  services  or  do 
not  understand  the  measures  necessary 
to  avoid  health  risks.  Evidence  shows 
first-  and  second-generation  U.S. 
immigrants  that  travel  to  their  coimtries 
of  origin  to  visit  friends  and  relatives 


may  be  at  a  greater  risk  for  contracting 
infectious  diseases. 

The  objectives  of  this  project  are  to 
determine  (i)  whether  travelers  seek 
pretravel  health  information,  (ii)  where 
they  access  this  information,  (iii) 
travelers'  baseline  knowledge  of 
prevention  measures  for  diseases 
commonly  associated  with  travel,  and 
(iv)  whether  specific  groups  of  travelers 
(i.e.  first-  and  second-generation 
immigrants)  lack  information  on  or 
access  to  pretravel  health 
recommendations  and  services.  To 
accomplish  these  objectives,  in 
partnership  with  Delta  Airlines,  CDC 
proposes  to  conduct  voluntary,  self- 
administered,  anonymous,  in-flight 
surveys  of  U.S.  citizens  and  residents 
traveling  abroad  to  areas  where  malaria, 
typhoid  fever,  and  hepatitis  A  are 
endemic. 

This  preliminary  project  will  focus  on 
first-  and  second-generation  U.S. 
immigrants  from  India  visiting  friends 
and  relatives  in  India,  where  all  three 
diseases  are  endemic.  A  study  period  of 
2  to  3  months  is  estimated.  Data  from 
this  project  will  fuffill  Healthy  People 
2010  objectives  for  travelers.  In 
addition,  it  will  enable  CDC  to  develop 
appropriate  educational  interventions 
for  high-risk  travelers  and  to  gain  a 
better  understanding  of  the  role  of  travel 
in  emerging  infectious  diseases.  The 
survey  tool  will  take  approximately  15 
to  20  minutes  to  complete.  Delta 
Airlines  has  agreed  to  cover  all  costs  for 
printing  the  surveys.  There  is  no  cost  to 
respondents. 


Respondents 

Numt)er  of 
respondents 

Number  of 
responses/ 
respondent 

Average  bur- 
den/response 
(in  hours) 

Total  burden 
(in  hours) 

Travelers  (Delta  Airline  International  Flight  Passengers) 

5600 

1 

15/60 

1400 

Total        

1400 

Dated:  January  15,  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-1372  Filed  1-21-03;  8:45  am| 
.BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Board  on  Radiation  and 
Worlter  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Advisory  Board  on  Radiation  and 
Worker  Health  (ABRWH).  National  Institute 
for  Occupational  Safety  and  Health  (NIOSH). 


Times  and  Dates:  8  a.m.-5  p.m.,  February 
5,  2003.  8  a.m.-4:30  p.m.,  February  6,  2003. 

Place:  The  DoubleTree  Guest  Suites,  181 
Church  Street,  Charleston,  South  Carolina 
29401,  telephone  843/577-2644,  fax  843/ 
577-9099. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  65  people. 

Background:  The  Advisory  Board  on 
Radiation  and  Worker  Health  ("the  Board") 
was  established  under  the  Energy  Employees 
Occupational  Illness  Compensation  Program 
Act  (EEOICPA)  of  2000  to  advise  the 
President,  through  the  Secretary  of  Health 
and  Human  Services  (HHS),  on  a  variety  of 
policy  and  technical  functions  required  to 
implement  and  effectively  manage  the  new 
compensation  program.  Key  functions  of  the 
Board  include  providing  advice  on  the 
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development  of  probability  of  causation 
guidelines  which  have  been  promulgated  by 
HHS  as  a  final  rule,  advice  on  methods  of 
dose  reconstruction  which  have  also  been 
promulgated  by  HHS  as  a  final  rule, 
evaluation  of  the  scientific  validity  and 
quality  of  dose  reconstructions  conducted  by 
the  National  Institute  for  Occupational  Safety 
and  Health  (NIOSH)  for  qualified  cancer 
claimants,  and  advice  on  the  addition  of 
classes  of  workers  to  the  Special  Exposure 
Cohort. 

In  December  2000  the  President  delegated 
responsibility  for  funding,  staffing,  and 
operating  the  Board  to  HHS,  which 
subsequently  delegated  this  authority  to  the 
CDC.  NIOSH  implements  this  responsibility 
for  CDC.  The  charter  was  signed  on  August 
3,  2001  and  in  November,  2001,  the  President 
completed  the  appointment  of  an  initial 
roster  of  10  Board  members.  In  April,  and 
again  in  August  2002,  the  President 
appointed  additional  members  to  ensure 
more  balanced  representation  on  the  Board. 

Purpose:  This  board  is  charged  with  (a) 
providing  advice  to  the  Secretary,  HHS  on 
the  development  of  guidelines  under 
Executive  Order  13179;  (b)  providing  advice 
to  the  Secretary,  HHS  on  the  scientific 
validity  and  quality  of  dose  reconstruction 
efforts  performed  for  this  Program;  and  (c) 
upon  request  by  the  Secretary,  HHS,  advise 
the  Secretary  on  whether  there  is  a  class  of 
employees  at  any  Department  of  Energy 
facility  who  were  exposed  to  radiation  but  for 
whom  it  is  not  feasible  to  estimate  their 
radiation  dose,  and  on  whether  there  is 
reasonable  likelihood  that  such  radiation 
doses  may  have  endangered  the  health  of 
members  of  this  class. 

Matters  to  Be  Discussed:  Agenda  for  this 
meeting  will  focus  on  program  status,  the 
special  exposure  cohort  notice  of  proposed 
rule-making.  Savannah  River  Site  Health 
Effects  Subcommittee  activities,  scientific 
issues  workgroup  report,  and  Board 
discussion  regarding  the  dose  reconstruction 
review  process.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Contact  Person  for  More  Information:  Larry 
Elliott,  Executive  Secretary,  ABRWH,  NIOSH, 
CDC,  4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226,  telephone  513/841-4498.  fax 
513/458-7125. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  annoimcements  of  meetings  eind 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  15,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  03-1301  Filed  1-21-03;  8:45  am] 

BIUING  CODE  4ie3-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  health 

National  Cancer  Institute,  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woidd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Behavioral 
Research  in  Cancer  Control. 

Date:  March  5,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Jane  Slesinski,  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  B^levard,  Room  8045.  Bethesda, 
MD  20892.  301/594/1566. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  14,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-1367  Filed  1-21-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meetings 

Pm-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  meetings  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council. 

Date:  February  l»-20,  2003. 

Open;  February  19,  2003. 8:30  a.m.  to  12 
p.m. 

Agenda:  To  present  the  Director's  Report 
and  other  scientific  presentations. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Conference 
Room  10,  Bethesda,  MD  20892. 

Closed:  February  20,  2003,  9:45  a.m.  to 
10:15  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Conference 
Room  10.  Bethesda,  MD  20892. 

Open:  February  20,  2003, 10:15  a.m.  to  12 
p.m. 

Agenda:  Continuation  of  the  Director's 
Report  and  other  scientific  presentations. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Conference 
Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Robert  D.  Hammond,  PhD, 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  Blvd,  Room  715, 
MSC  5452,  Bethesda,  MD  20892-5452,  (301) 
594-8834,  hammondr^xtra. niddk.nih.gov. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  Diabetes,  Endocrinology,  and 
Metabolic  Diseases  Subcommittee. 

Date:  February  19-20  2003. 

Open:  February  19.  2003, 1:15  p.m.  to  5:30 
p.m. 

Agenda:  To  review  the  Division's  scientific 
and  planning  activities. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Conference 
Room  10,  Bethesda.  MD  20892. 

Closed:  February  19,  2003,  5:30  p.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  National  Institutes  of  Health, 
Building  31.  31  Center  Drive,  Conference 
Room  10.  Bethesda,  MD  20892. 

Closed:  February  20.  2003,  8  a.m.  to  9:30 
a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Building  31,  31  Center  Drive,  Conference 
Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Robert  D.  Hammond,  PhD, 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  BLVD,  room  715, 
MSC  5452,  Bethesda,  MD  20892-5452.  (301) 
594-8834,  hamniondi@extra.niddk.nih.gov. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  Kidney,  Urologic,  and  Hematologic 
Diseases  Subcommittee. 

Date:  February  19-20,  2003. 

Open:  February  19,  2003,  1:15  p.m.  to 
adjournment. 

Agenda:  To  review  the  Division's  scientific 
and  planning  activities. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Conference 
Room  6,  Bethesda,  MD  20892. 

Closed:  February  20,  2003,  8  a.m.  to  9:30 
a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Robert  D.  Hammond,  PhD. 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  BLVD,  room  715, 
MSC  5452,  Bethesda,  MD  20892-5452,  (301) 
594-8834,  hammondr@extra.niddk.nih.gov. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council.  Digestive  Diseases  and  Nutrition 
Subcommittee. 

Date:  February  19-20,  2003. 

Open:  February  19,  2003, 1:15  p.m.  to  3 
p.m. 

Agenda:  To  review  the  Division's  scientific 
and  planning  activities. 

Piace;  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Conference 
Room  7,  Bethesda,  MD  20892. . 

Closed:  February  20,  2003,  3:15  p.m.  to 
5:15  p.m. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Building  31,  31  Center  Drive,  Conference 
Room  7,  Bethesda,  MD  20892. 

Open:  February  20,  2003,  8  a.m.  to  9:30 
a.m. 

Agenda:  Continuation  of  the  review  of  the 
Division's  scientific  and  planning  activities. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Conference 
Room  7,  Bethesda,  MD  20892. 

Contact  Person:  Robert  D.  Hammond,  PhD, 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  BLVD,  room  715, 
MSC  5452,  Bethesda.  MD  20892-5452,  (301) 
594-8834,  hammondi@extra.niddk.nih.gov. 


In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's  Center's  Home  page:  http:// 
www.niddk.nih.gov/fund/divisions/DEA/ 
Council/coundesc.htm.,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research.;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes , 
of  Health,  HHS) 
Dated:  January  14,  2003. 

LaVeme  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  03-1364  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-36,  Review  of  ROl 
grants. 

Date:  February  14,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant    " 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892.  (Telephone  conference  call.) 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 


Emphasis  Panel,  03-48,  Review  of  K22  and 
F31/F32  applications. 

Date:  February  20,  2003. 

Time:  4  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Lynn  M.  King,  PhD, 
Scientific  Administrator,  Scientific  Review 
Branch,  45  Center  Dr.,  Rm.  4AN-38K, 
National  Institutes  of  Dental  &  Craniofacial 
Research,  National  Institutes  of  Health, 
Bethesda.  MD  20892-6402.  (301)  594-5006. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-33,  Review  of  ROl 
grants. 

Date:  February  24,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  January  14,  2003. 
LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  03-1365  Filed  1-21-03;  8:45  am) 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings. 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure. 

Name  of  Committee:  Training  Grant  and 
Career  Development  Review,  Committee. 

Date:  February  13-14,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Grand,  2350  M  Street,  NW., 
Washington,  DC  20037. 
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Contact  Person:  Raul  A.  Saavedra,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NINDS/NIH/DHHS,  Neuroscience 
Center.  6001  Executive  Blvd.,  Suite  3208, 
MSG  9529,  Bethesda,  MD  20892-9529.  301- 
496-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Croup.  Neurological  Sciences  and 
Disorders  A. 
Date:  February  16-17,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Sunspree  Resort,  7601 
East  Indian  Bend  Road,  Scottsdale,  AZ 
85250. 

Contact  Person:  Richard  D.  Crosland,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NINDS/NIH/DHHS,  Neuroscience 
Center,  6001  Executive  Blvd,  Suite  3208, 
MSC  9529,  Bethesda,  MD  20892-9529.  301- 
496-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group,  Neurological  Sciences  and 
Disorders  K. 
Date:  February  16-17,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Sunspree  Resort,  7601 
East  Indian  Bend  Road,  Scottsdale,  AZ 
85250. 

Contact  Person:  Katherine  M.  Woodbury, 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  NINDS/NIH/ 
DHHS,  Neuroscience  Center,  6001  Executive 
Blvd,  Suite  3208,  MSC  9529,  Bethesda,  MD 
20892-9529.  301-496-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group,  Neurological  Sciences  and 
Disorders  B. 

Date:  February  20-21,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Monarch  Hotel,  2401  M 
Street  NW.,  Washington,  DC  2037. 

Contact  Person:  W.  Ernest  Lyons,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  branch,  NINDS/NIH/DHHS. 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3208,  MSC  9529  Bethesda,  MD  20892- 
9529.  301-496-4056. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group,  Neurological  Sciences  and 
Disorders  C. 
Date:  February  20-21,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2401  M  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  Andrea  Sawczuk,  DDS, 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  NINDS/NIH/ 
DHHS,  Neuroscience  Center,  6001  Executive 
Blvd.,  Suite  3208,  MSC  9529,  Bethesda,  MD 
20892-9529.  301-496-0660. 
sawczuka@ninds.n.h.gov. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  January  14,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-1366  Filed  1-21-03;  8:45  am] 
BILLING  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Establishment  of  Medical  Device  User 
Fee  Rates  for  Fiscal  Year  2003  and 
Interim  Procedures;  Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
correction  notice  that  appeared  in  the 
Federal  Register  of  January  10,  2003  (68 
FR  1469).  The  document  corrected  a 
notice  that  appeared  in  the  Federal 
Register  of  November  21,  2002  (67  FR 
70228),  which  announced  the  rates  and 
interim  procedures  for  medical  device 
user  fees  for  fiscal  year  (FY)  2003.  The 
November  21,  2002,  doctmient  was 
inadvertently  published  with  confusing 
language  regarding  the  fee  that  must  be 
paid  by  a  small  business  that  submits  a 
510(k)  premarket  notification  for  FDA 
review  during  FY  2003.  The  docimient 
intended  to  state  that  all  510(k)s 
submitted  for  FDA  review  during  FY 
2003  are  subject  to  a  standard  fee  of 
$2,187,  and  that  all  submitters  who  are 
subject  to  a  fee,  including  a  small 
business,  are  required  to  pay  this  fee. 
This  document  corrects  the  error  in  the 
correction  notice. 

ADDRESSES:  Persons  with  access  to  the 
Internet  may  obtain  further  information 
on  the  Medical  Device  User  Fee  and 
Modernization  Act  of  2002  at  http:// 
www.fda.gov/cdrh/mduftna  or  http://    • 
www.fda.gov/cber/mdufma/ 
mdufma.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Claunts,  Office  of  Management 
and  Systems  (HFA-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4427. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03—494,  appearing  in  the  Federal 
Register  of  January  10,  2003,  the 
following  correction  is  made: 

1.  On  page  1469,  in  the  second 
column,  at  the  bottom  of  the  page,  item 


3  is  revised  to  read  "On  page  70229,  in 
table  1,  in  the  fourth  column,  in  the  last 
row,  correct  'None  in  FY  2003'  to  read 
'2.1871'." 

Dated:  January  16,  2003.  ^ 

Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-1381  Filed  1-16-03;  3:21  pmj 

BSJJNG  CODE  4180-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  Call  for 
Public  Comments  on  10  Nominations, 
Proposed  for  Usting  in  the  Report  on 
CarcirK>gen8,  Eleventh  Edition 

Background 

The  National  Toxicology  Program 
(NTP)  solicits  final  public  comments  on 
the  nominations  reviewed  in  2002  for 
listing  in  the  Report  on  Carcinogens, 
Eleventh  Edition  ("the  Report").  This 
Report  (previously  known  as  the  Annual 
Report  on  Carcinogens)  is  a 
Congressionally  mandated  listing  of 
known  human  carcinogens  and 
reasonably  anticipated  human 
carcinogens  and  its  preparation  is 
delegated  to  the  National  Toxicology 
Program  by  the  Secretary,  Department  of 
Health  and  Human  Services  (DHHS). 
Section  301  (b)  (4)  of  the  Public  Health 
Service  Act,  as  amended,  provides  that 
the  Secretary,  (DHHS),  shall  publish  a 
biennial  report  which  contains  a  list  of 
all  substances  (1)  which  either  are 
known  to  be  human  carcinogens  or  may 
reasonably  be  anticipated  to  be  human 
carcinogens;  and  (2)  to  which  a 
significant  number  of  persons  residing 
in  the  United  States  (US)  are  exposed. 
The  law  also  states  that  the  reports 
should  provide  available  information  on 
the  nature  of  exposures,  the  estimated 
number  of  persons  exposed  and  the 
extent  to  which  the  implementation  of 
Federal  regulations  decreases  the  risk  to 
public  health  from  exposure  to  these 
chemicals. 

In  2002,  ten  nominations  were 
reviewed  for  listing  in  the  Eleventh 
Report.  This  review  included  two 
Federal  and  one  non-government, 
scientific  peer  reviews  and  public 
comment  and  review.  The  three 
scientific  review  committees  evaluated 
all  available  data  relevant  to  the  criteria 
for  inclusion  of  candidate  nominations 
in  the  Report.  The  criteria  used  in  the 
review  process  and  a  detailed 
description  of  the  review  procedures, 
including  the  steps  in  the  current  formal 
review  process,  can  be  obtained  fitjm 
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4he  NTP  home  page  Web  site  at  http:// 
ntp-server.niehs.nih.gov/  or  by 
contacting:  Dr.  C.  W.  Jameson,  National 
Toxicology  Program,  Report  on 
Carcinogens.  MD  EC-14,  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709;  phone:  (919)  541-4096,  fax:  (919) 
541-0144,  e-mail: 
jameson@niehs.nih.gov. 

Public  Comment  Requested 

The  nominations  reviewed  in  2002 
are  provided  in  the  following  table  with 
their  Chemical  Abstracts  Services  (CAS) 
Registry  nxmibers  (where  available)  and 
the  recommendations  from  the  three 
scientific  peer  reviews.  The  NTP  will  be 
making  a  final  recommendation  for 
these  ten  nominations  for  listing  in,  or 


changing  the  current  listing  from 
reasonably  anticipated  to  be  a  human 
carcinogen  to  the  known  to  be  a  human 
carcinogen  category  in  the  Eleventh 
Report. 

Background  documents  provided  to 
the  review  committees  and  the  public 
are  available  on  the  Internet  in  PDF- 
format  at  the  address  above.  Hard  copies 
of  these  documents  are  also  available 
upon  request  from  Dr.  Jameson  (contact 
information  above).  The  NTP  will     ' 
review  the  recommendations  from  each 
of  the  review  committees  and  consider 
the  public  conunents  received 
throughout  the  process  in  making 
decisions  regarding  the  NTP 
recommendations  to  the  Secretary, 
DHHS,  for  listing  of  the  nominated 


substances  in  the  Report  on 
Carcinogens,  Eleventh  Edition.  The  NTP 
solicits  final  public  comment  to    . 
supplement  any  previously  submitted 
comments  or  to  provide  comments  for 
the  first  time  on  any  substance  in  the 
following  table.  Comments  wiH  be 
accepted  for  60  days  from  the 
publication  date  of  this  announcement 
and  should  be  directed  to  Dr.  C.  W. 
Jameson  at  the  address  provided  above. 
Individuals  submitting  public 
comments  are  asked  to  include  relevant 
contact  information  [name,  affiliation  (if 
any),  address,  telephone,  fax,  e-mail, 
and  sponsoring  organization  (if  any)]. 

Dated:  January  10,  2003. 
Kenneth  Olden, 

Director,  National  Toxicology  Program. 


Summary  of  RGI,^  RG22  and  NTP  Board  Subcommittee 3  Recommendations  for  the  Nominations  Reviewed  in 

2002  for  Listing  in  the  Report  on  Carcinogens,'*  11th  Edition 


Nomination/CAS  No. 

Primary  uses  or  exposures 

RGI  action 

RG2  action 

NTP  board  subcommittee 
action 

1  -Amino-2,4- 

An  anthraquinone-derived 

Motion  to  list  1  -amino-2,4- 

Motion  to  list  1  -amino-2,4- 

Motion  to  list  1  -amino-2,4- 

dibromoanthraquinone/ 

vat  dye  that  is  used  in 

dibromoanthraquinone 

dibromoanthraquinone 

dibromoanthraquinone 

(81^9-2). 

the  textile  industry. 

as  reasonably  antici- 

as reasonably  antici- 

as reasonably  antici- 

pated to  be  a  human 

pated  to  be  a  human 

pated  to  be  a  human 

carcinogen  passed  by 

carcinogen  passed  by 

carcinogen  passed  by 

unanimous  vote  (8/0). 

unanimous  vote  (8/0). 

unanimous  vote  (9/0) 

Selected  Heterocyclic 

MelQ,  MelQx,  and  PhIP 

Motion  to  list  MelO  as  rea- 

Motion to  list  MelQ  as  rea- 

Motion to  list  MelQ  as  rea- 

Amines (three  nomina- 

are heterocyclic  amines 

sonably  anticipated  to 

sonably  anticipated  to 

sonably  anticipated  to 

tions): 

that  are  formed  during 

be  a  human  carcinogen 

be  a  human  carcinogen 

be  a  human  carcinogen 

(1)  MelQ  (2-Amino- 

heating  or  cooking  and 

passed  by  unanimous 

passed  by  unanimous 

passed  by  a  vote  of  8 

3,4-dimethyl- 

are  found  in  cooked 

vote  (6/0). 

vote  (8/0). 

yes,  0  no  and  1  absten- 

imidazo- [4,5-f]quino 

meat  and  fish. 

tion.  Abstention  because 

line)/*  (77094-11-2) 

member  felt  insufficient 

(2)  MelQx  (2-Amino- 

data  for  human  expo- 

.3,8-dimethyl- 

sure  to  list  in  the  RoC. 

Imida70{4,5-f] 

quinoxaline)/ 

(77500-04-0) 

(3)  PhIP  (2-Amino-1- 

methyl-6-phenyl- 

imidazo{4,5- 

b]pyridine)/(  105650- 

23-5) 

Motion  to  list  MelQx  as 

Motion  to  list  MelQx  as 

Motion  to  list  MelQx  as 

reasonably  anticipated 

reasonably  anticipated 

reasonably  anticipated 

- 

to  be  a  human  car- 

to be  a  human  car- 

to be  a  human  car- 

cinogen passed  by  a 

cinogen  passed  by 

cinogen  passed  by  a 

vote  of  5  yes  to  1  no. 

unanimous  vote  (8/0). 

unanimous  vote  (9/0). 

Negative  vote  cast  be- 

cause member  felt  data 

, 

meet  criteria  to  list  as 

1 

known  human  car- 

cinogen. 

Motion  to  list  PhIP  as  rea- 

Motion to  list  PhIP  as  rea- 

Motion to  list  PhIP  as  rea- 

sonably anticipated  to 

sonably  anticipated  to 

sonably  antk;ipated  to 

be  a  human  carcinogen 

be  a  human  carcinogen 

be  a  human  carcinogen 

passed  by  a  vote  of  5 

passed  by  unanimous 

passed  by  unanimous 

yes  to  1  no.  Negative 

vote  (8/0). 

vote  (9/0). 

t 

vote  cast  because  mem- 
ber felt  data  meet  cri- 
teria to  list  as  known 
human  carcinogen. 
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Summary  of  RGI.^  RG22  and  NTP  Board  Subcommittees  Recommendations  for  the  Nominations  Reviewed  in 
2002  FOR  Listing  in  the  Report  on  Carcinogens,*  11th  Edition— Continued 


Nomlnatlon/GAS  No. 


Cobalt  Sulfate/(10026- 
2401). 


DIethanolamine  (DEA)/ 
(111-42-2). 


Primary  uses  or  exposures 


Cobalt  sulfate  is  used  in 
electropiating  and  elec- 
trochemical irKlustries.  It 
is  also  used  as  a  color- 
ing agent  for  ceramics,  a 
drying  agent  in  inks, 
paints,  varnishes  and  li- 
noleum, and  has  been 
added  to  animal  feed  as 
a  mineral  supplement. 


Naphthalene  (91-20-3) 


Nitrobenzne  (98-95-3) 


DEA  is  used  in  the  prepa- 
ration of  surfactants 
used  in  liquid  laundry, 
dishwashing  detergents, 
cosmetics,  shampoos, 
and  hair  conditioners;  as 
a  surface-active  agent 
and  corrosion  inhibitor  in 
metalworking  fluids  and 
as  a  dispersant  in  agri- 
cultural chemical  formu- 
lations. 


RGI  action 


Motion  to  list  cobalt  sulfate 
as  reasonably  antici- 
pated to  be  a  human 
carcinogen  passed  by 
unaninfKHJS  vote  (9/0). 


Naphthalene  is  used  as  a 
intermediate  in  the  syn- 
thesis of  many  industrial 
chemicals,  and  has 
been  used  as  an  ingre- 
dient in  some  moth 
repellants  and  toilet  bowl 
deodorants,  and  to  con- 
trol lice  on  livestock  and 
poultry. 


Nitromethane  (75-52-5) 


4,4'-Thiodianiline  (139-65- 
1) 


Nitrobenzene  is  used 
mainly  in  the  production 
of  aniline,  itself  a  major 
chemical  intermediate  in 
the  production  of  dyes. 


Motion  not  to  list  DEA  in 
the  RoC  passed  by  a 
vote  of  7  yes  to  2  no. 
Negative  votes  cast  be- 
cause members  felt  data 
sufficient  to  list  as  rea- 
sonably antrcipated  to 
be  a  human  carcinogen. 


RG2  action 


Motion  to  list  cobalt  sulfate 
as  reasonat>ly  antks- 
pated  to  be  a  human 
carcinogen  passed  by  a 
vote  of  8  yes  and  1  no. 
Negative  vote  cast  be- 
cause member  felt  expo- 
sure data  in  background 
document  needed  to  be 
more  specifk:  for  cobalt 
sulfate. 


NTP  board  subcommittee 
action 


l^tk>n  to  list  cobalt  sulfate 
as  reasonably  antka- 
pated  to  be  a  humari 
carcinogen  passed  by  a 
vote  of  8  yes  to  1  no. 
Negative  vote  cast  tie- 
cause  member  felt 
human  exposure  data 
not  specific  for  cobalt 
sulfate. 


Motion  to  list  naphthalene 
as  reasonably  antici- 
pated to  be  a  human 
carcinogen  passed  by  a 
vote  of  6  yes  to  1  no. 
Negative  vote  cast  be- 
cause memt>er  felt  data 
not  sufficient  to  list  in 
the  RoC. 


Motk>n  not  to  list  DEA  in 
the  RoC  passed  by 
unanimous  vote  (9/0). 


The  RG2  coukl  not  make 
a  majority  recomnienda- 
tion  for  either  listing  or 
not  listing  naphthalene 
in  the  RoC. 


Motk>n-nor  to  list  DEA  in 
the  RoC  passed  by  a 
vote  of  8  yes  to  1  no. 
Negative  vote  cost  be- 
cause member  felt  data 
suffk:ient  to  list  as  rea- 
sonat)ly  anticipated  to 
be  a  human' carcinogen. 


MotkMi  to  list  naphthalene, 
as  reasonably  antici- 
pated to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (9/0). 


Nitromethane  is  used  in 
specialized  fuels,  in  ex- 
plosives and  in  the  syn- 
thesis of  nitromethane 
derivatives,  pharma- 
ceuticals, agricultural 
soil  fumigants  and  in- 
dustrial antimicrobials. 


4,4'-Thiodianiline  has  been 
produced  commercially 
since  the  early  1940's 
as  an  intermediate  of 
several  diazo  dyes. 


Motion  to  list  nitrobenzene 
as  reasonably  antici- 
pated to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (7/0). 


Motion  to  list  nitromethane 
as  reasonably  antici- 
pated to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (8/0). 


Motion  to  list  4,4'- 
thiodianiline  as  reason- 
ably antrcipated  to  be  a 
human  carcinogen 
passed  by  a  vote  of  6 
yes  to  2  no.  Negative 
votes  cast  because 
members  felt  there  was 
not  sufficient  exposure 
to  list  in  the  RoC. 


Motion  to  list  nitrotjenzene 
as  reasonably  antici- 
pated to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (7/0). 


Motion  to  list  nitromethane 
as  reasonably  antici- 
pated to  be  a  human 
carcinogen  passed  by 
unaimous  vote  (9/0). 


Motk>n  to  list  nitrobenzene 
as  reasonably  antici- 
pated to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (9/0). 


Motion  to  list  4,4'- 
thiodianiline  as  reason- 
ably anticipated  to  be  a 
human  carcinogen 
passed  by  a  vote  of  6 
yes  to  3  no.  Negative 
votes  cast  because 
members  felt  there  was 
not  sufficient  exposure 
to  list  in  the  RoC. 


Motion  to  list  nitromethane 
as  reasonably  antici- 
pated to  be  a  human 
carcinogen  passed  by 
unanimous  vote  (9/0). 


Motion  to  list  4.4'- 
thiodianiiine  as  reason- 
ably anticipated  to  be  a 
human  carcinogen 
passed  by  a  vote  of  5 
yes  to  2  no  with  2  ab- 
stentions. Negative 
votes  and  abstentions 
cast  t)ecause  members 
felt  there  was  not  suffi- 
cient exposure  to  list  in 
the  RoC. 


<  The  NIEHS  Review  Committee  for  the  Report  on  Carcinogens  (RGI ). 

2 The  NTP  Executive  Committee"  Interagency  Working  Group  for  the  Report  on  Carcinogens  (RG2). 
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■  Agencies  from  NTP  Executive  Committee  represented  on  RG2  include;  Agency  for  Toxic  Substances  and  Disease  Registry  (ATSDR),  Con- 
sumer Product  Safety  Commission  (CPSC),  Environmental  Protection  Agency  (EPA),  National  Center  for  Environmental  Health  of  ttie  Centers  for 
Disease  Control  and  Prevention  (NCEH/CDC),  National  Center  for  Toxicological  Research  of  the  Food  and  Drug  Administration  (NCTR/FDA), 
National  Institute  for  Occupational  Safety  and  Health/CDC  (NIOSH/CDC),  Occupational  Safety  and  Health  Administration  (OSHA),  National  Can- 
cer Institute  of  the  National  Institutes  of  Health  (NCI/NIH),  and  National  Institute  of  Environmental  Health  Sciences/NIH  (NIEHS/NIH). 

3  The  NTP  Board  of  Scientific  Counselors  Report  on  Carcinogens  Subcommittee  (the  Extemal  Peer  Review  Group). 

''  RoC— Report  on  Carcinogens. 


|FR  Doc.  03-1368  Filed  1-21-03;  8:45  am) 

BILUNG  CODE  41 40-01 -P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  NO.FR-4815-N-01] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB:  Public 
Housing  Agency — Lease 
Requirements,  Recordkeeping 
Requirements 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February 
21,2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2577-0006)  and 
should  be  sent  to:  Lauren  Wittenberg, 


OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)395-6974;  e-mail 
Lauren  Wittenber^omb. eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 


frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  ft-equency  of 
response,  euid  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Agency — Lease  Requirements, 
Recordkeeping  Requirements. 

OMB  Approval  Number:  2577-0006. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Public  Housing  Agencies  (PHA)  are 
required  to  keep  records  for 
implementation  of  Federal  regulations 
governing  dwelling  leases  in  public   '^ 
housing.  The  information  is  retained  by 
the  PHAs  that  manage  public  housing 
and  is  used  for  operating  purposes. 

Respondents:  Individuals  or 
households.  State,  local  or  tribal 
government. 

Frequency  of  Submission:  Annually. 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden 
hours 


Reporting  Burden 


3,330 


3,330 


48 


158,400 


Total  Estimated  Burden  Hours: 
158,400. 

Status:  Reinstatement,  without 
change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  January  14,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[PR  Doc.  03-1274  Filed  1-21-03;  8:45  am] 

BILLING  COOE  4210-72-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Decision  and  Availability  of 
Decision  Documents  on  the  Issuance 
of  Permits  for  Incidental  Take  of 
Threatened  and  Endangered  Species 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  decision. 

SUMMARY:  Between  November  14,  2001, 
and  November  22,  2002,  Region  1  of  the 
Fish  and  Wildlife  Service  (We,  the 
Service)  approved  11  Habitat 
Conservation  Plans  (HCPs)  and 
associated  permits  for  the  incidental 
take  of  threatened  and  endangered 
species,  pursuant  to  section  10(a)(1)(B) 


of  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  We  also  amended  two 
HCPs  and  associated  permits.  In 
addition,  we  issued  two  permits  for  Safe 
Harbor  Agreements  and  one  permit  for 
a  Candidate  Conservation  Agreement 
with  Assurances,  pursuant  to  section 
10(a)(1)(A)  of  the  Act. 

Copies  of  the  permits  emd  associated 
decision  documents  are  available  upon 
request.  Charges  for  copying,  shipping 
and  handling  may  apply. 

ADDRESSES:  Documents  are  available 
fi^om  the  Fish  and  Wildlife  Service,  911 
N.E.  11th  Avenue,  Portland,  Oregon 
97232. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  would  like  copies  of  any  of  the 
above  documents,  please  contact  Shelly 
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McKeever,  Administrative  Assistant,  at 
telephone  (503)  231-6241. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  and  Federal  regulation 
prohibit  the  take  of  wildlife  species 
listed  as  endangered  or  threatened, 
respectively.  Under  the  Act,  the  tenn 
"take"  means  to  harass,  harm,  pursue, 
hunt,  shoot,  woimd,  kill,  trap,  capture, 
or  collect  listed  wildlife^  or  to  attempt 
to  engage  in  any  such  conduct.  The 
Service  may,  under  limited 
circumstances,  issue  permits  to 


authorize  take  that  is  incidental  to,  and 
not  the  purpose  of,  carrying  out  an 
otherwise  lawful  activity.  Regulations 
governing  permits  for  threatened  and 
endangered  species  are  found  in  50  CFR 
17.32  and  17.22. 

Between  Novembter  14,  2001,  and 
November  22,  2002,  Region  1  of  the 
Service  issued  or  amended  the 
following  permits  for  incidental  take  of 
threatened  emd  endangered  species, 
pursuant  to  section  10(a)(1)(B)  and 
section  10(a)(1)(A)  of  the  Act.  We  issued 


or  amended  each  permit  after  making 
the  following  determinations:  the 
application  had  been  submitted  in  good 
faith;  all  permit  issuance  criteria  were 
met,  including  the  requirement  that 
granting  the  permit  will  not  jeopardize 
the  continued  existence  of  listed 
species;  and  the  permit  was  consistent 
with  the  Act  and  applicable  regulations, 
including  a  thorough  review  of  the 
enviroiunental  effects  of  the  action  and 
alternatives  pursuant  to  the  National 
Environmental  Policy  Act  of  1969. 


Approved  plan/permit 


Permit  No. 


Issuance 
date 


Habitat  Conservation  Plans: 

Redhawk  Communities 

Dos  Pueblos  Golf  Links  (2  permits) 

Temecula  Ridge  Apartments  and  Temecula  Village 

Natomas  Basin,  Metro  Air  Park  

Cyanotech  Aquaculture  Facility 

Mayer  Property 

California  Department  of  Corrections  Statewide  Electrified  Fence  Project 

Multiple  Species  Conservation  Program,  County  of  San  Diego  Subarea  Plan,  Permit 

Amendment  for  Cielo  Ridge  and  Rancfio  de  Lusardi. 

West  Fork  Timber,  Permit  Amendment  for  lynx  and  bulltrout  

University  of  California,  Davis — 2002  Campus  Projects  

Mission  View  Estates 

Lathrop  Wells 

AT&T— Point  Arena  Mountain  Beaver 

Candidate  Conservation  Agreements  With  Assurances: 

Soulen  Rancti 

Safe  Harbor  Agreements: 

Forster-Gill,  Inc * , 

Umikoa  Ranch 


TE051 895-0  ... 
TE045997-0  1 
TE046002-0  ... 
TE052816-0  ... 
TE036473-0  ... 
TE051 040-0  ... 
TE054227-0  ... 
TE058060-0  ... 
PRT-840414  .., 

TE777837-2  .. 
TE060073-0  .. 
TE060752-0  .. 
TE060997-0  .. 
TE063833-0  .. 

TE055219-0  .. 

TE057898-0  .. 
TE044015-0  .. 


01/15/02 
01/16/02 
01/16/02 
02/08/02 
02/21/02 
03/1 8A)2 
06/04/02 
06/12/02 
07/09/02 

07/24/02 
07/31/02 
08/08/02 
08/16/02 
10/28rt)2 

09/29/02 

06/1 8A)2 
12/05/01 


Copies  of  these  permits,  the 
accompanying  HCP,  Safe  Harbor 
Agreement,  or  Candidate  Conservation 
Agreement  with  Assurances,  and 
associated  documents  are  available 
upon  request.  Decision  documents  for 
each  permit  include  a  Findings  and 
Recommendation;  a  Biological  Opinion; 
and  either  a  Finding  of  No  Significant 
Impact,  a  Record  of  Decision,  or  an 
Environmental  Action  Statement. 
Associated  documents  may  also  include 
an  Implementing  Agreement, 
Environmental  Assessment,  or 
Environmental  Impact  Statement,  as 
applicable. 

Dated:  January  15,  2003. 
Rowan  W.  Gould, 

Deputy  Regional  Director.  Fish  and  Wildlife 

Service,  Region  1,  Portland,  Oregon. 

IFR  Doc.  03-1302  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petrotechnical  Open 
Software  Corporation  ("POSC") 

Notice  is  hereby  given  that,  on 
October  17,  2002,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Petrotechnical  Open  Software 
Corporation  ("POSC")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circimistances. 
Specifically,  Satyam  Computer  Services, 
Ltd.,  Houston,  TX;  and  IMS 
Corporation,  Moscow,  Russia  have  been 
added  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 


Membership  in  this  group  research 
project  remains  open,  and 
Petrotechnical  Open  Software 
Corporation  ("POSC")  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  14, 1991,  Petrotechnical 
Open  Software  Corporation  ("POSC") 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  February  7,  1991  (56 
FR5021). 

The  last  notification  was  filed  with 
the  Department  on  July  19,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  12,  2002  (67  FR 
57853). 

Constance  K.  Robinson. 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  03-1257  Filed  1-21-03;  8:45  am) 
BHJJNG  CODE  4410-11-M 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Meeting  of  the  Compact  Council  for  the 
National  Crime  Prevention  and  Privacy 
Compact 

agency:  Federal  Bureau  of 
Investigation,  Justice. 

ACTION:  Meeting  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  meeting  of  the  Compact 
Council  created  by  the  National  Crime 
Prevention  and  Privacy  Compact  Act  of 
1998  (Compact).  Thus  far,  the  federal 
government  and  fourteen  states  are 
parties  to  the  Compact  which  governs 
the  exchange  of  criminal  history  records 
for  licensing,  employment,  and  similar 
purposes.  The  Compact  also  provides  a 
legal  framework  for  the  establishment  of 
a  cooperative  Federal  State  system  to 
exchange  such  records. 

The  United  States  Attorney  General 
appointed  fifteen  persons  from  federal 
and  state  agencies  to  serve  on  the 
Compact  Council.  The  Council  will 
prescribe  system  rules  and  procedures 
for  the  effective  and  proper  operation  of 
the  Interstate  Identification  Index 
system. 

Matters  for  discussion  are  expected  to 
include:  (1)  Proposed  Amendments  to 
the  Delayed  Fingerprint  Submission 
Requirement  Rule,  (2)  State/FBI 
Qualification  Requirements  and  Audit 
Criterion  for  Participation  in  the 
National  Fingerprint  File,  (3)  Status 
Report  on  the  National  Fingerprint 
Applicant  Check  Study,  (4)  Discussion 
on  Privatization  Initiatives  and  the 
Development  of  Security/Management 
Control  Standards,  (5)  Proposed 
Sanctions  Rule,  (6)  Proposed 
Improvements  to  National  Fingerprint 
File  Responses  for  Electronic 
Fingerprint  Based  Requests  for  Criminal 
History  Records  Checks. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  wishing  to 
file  a  written  statement  with  the 
Compact  Council  or  wishing  to  address 
this  session  of  the  Compact  Council 
should  notify  Ms.  Cathy  L.  Morrison  at 
(304)  625-2736,  at  least  24  hours  prior 
to  the  start  of  the  session.  The 
notification  should  contain  the 
requestor's  name  and  corporate 
designation,  consumer  affiliation,  of 
government  designation,  along  with  a 
short  statement  describing  the  topic  to 
be  addressed,  and  the  time  needed  for 
the  presentation.  Requestors  will 
ordinarily  be  allowed  up  to  15  minutes 
to  present  a  topic. 


DATES  AND  TIMES:  The  Compact  Council 
will  meet  in  open  session  from  9  a.m. 
to  5  p.m.  on  February  25-26,  2003. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Renaissance  Scottsdale  Resort, 
6160  North  Scottsdale  Road,  Scottsdale, 
Arizona,  telephone  (480)  991-1414. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  may  be  addressed  to  Ms.  Cathy 
L.  Morrison,  Interim  FBI  Compact 
Officer,  Compact  Council  Office, 
Module  C3,  1000  Custer  Hollow  Road. 
Clarksburg,  West  Virginia  26306-0148. 
telephone  (304)  625-2736.  facsimile 
(304) 625-5388. 

Dated:  fanuary  14.  2003. 
Bobby  P.  Hamil,  Jr., 

Acting  Section  Chief,  Programs  Development 
Section,  Criminal  Justice  Information  Services 
Division,  Federal  Bureau  of  Investigation. 
(FR  Doc.  0,3-1303  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  4410-02-41 


DEPARTMENT  OF  LABOR  ^ 

Office  of  Workers'  Compensation 
Programs 

0MB  Approval  of  Information 
Collection;  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000,  as  Amended 

AGENCY:  Office  of  Workers' 
Compensation  Programs,  Employment 
Standards  Administration,  Labor. 
ACTION:  Notice  of  OMB  approval  under 
the  Paperwork  Reduction  Act  of  1995. 


SUMMARY:  The  Office  of  Workers' 
Compensation  Programs  (OWCP)  is 
announcing  that  the  Office  of 
Management  amd  Budget  (OMB)  has 
approved,  under  the  Paperwork 
Reduction  Act  of  1995,  a  new  collection 
of  information  under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000,  as 
amended.  This  notice  announces  both 
the  OMB  approval  number  and 
expiration  date. 

COMPLIANCE  DATE:  As  of  January  22, 
2003,  affected  parties  must  comply  with 
the  new  information  collection 
requirements  described  below  which 
have  been  approved  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  44  U.S.C.  3501  et  seq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shelby  Hallmark,  Director,  Office  of 
Workers'  Compensation  Programs, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Room  S- 
3524.  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone: 
202-693-0036  (this  is  not  a  toll-free 
nimiber). 


SUPPLEMENTARY  INFORMATION:  On 
November  6.  2002.  OWCP  requested 
OMB  approval  under  the  PRA  of  a  new 
information  collection  for  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000.  as 
amended  (EEOICPA).  42  U.S.C.  7384  et 
seq.  The  new  information  collection 
requirements  that  needed  OMB 
approval  are  derived  from  sections 
7384d  and  7384v(c)  of  the  EEOICPA. 
and  consists  of  requests  for 
supplemental  employment  evidence 
required  when  an  alleged  employment 
history  cannot  be  verified  by  the 
Department  of  Energy. 

On  January  8.  2003,  OMB  approved 
this  information  collection  request  for 
three  years.  The  OMB  control  number 
assigned  to  this  information  collection 
is  1215-0199.  The  approval  for  this 
information  collection  will  expire  on 
January  31.  2006. 

Signed  at  Washington,  DC,  this  16th  day  of 
January,  2003. 
Shelby  Hallmark, 

Director,  Office  of  Workers '  Compensation 
Programs,  Employment  Standards 
Administration. 
|FR  Doc.  03-1355  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  4S10-CR-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-01 43(2003)] 

Standard  on  Presence  Sensing  Device 
Initiation  (PSDI)  (29  CFR  1910.217(h)); 
Extension  of  the  Office  of  Management 
and  Budget's  Approval  of  Information- 
Collection  (Paperwork)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  requests  comment  on 
its  proposal  to  extend  OMB  approval  of 
the  information-collection  requirements 
contained  in  its  Standard  on  Presence 
Sensing  Device  Initiation  (PSDI)  (29 
CFR  1910.217(h)).  This  standard 
regulates  the  use  of  presence-sensing 
devices  ("PSDs")  in  mechanical  power- 
press  safety  systems;  a  PSD  (e.g.,  a 
photoelectric  field  or  curtain) 
automatically  stops  the  stroke  of  a 
mechanical  power  press  when  the 
device  detects  an  operator  entering  a 
danger  zone  near  the  press. 
Accordingly,  the  standard  protects 
employees  from  serious  crush  injuries, 
amputations,  and  death. 
DATES:  Submit  written  comments  on  or 
before  March  24,  2003. 
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ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0143(2003),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Standards 
and  Guidance,  OSHA,  U.S.  Department 
of  Labor,  Room  N -3609.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  telephone  (202)  693-2222.  A 
copy  of  the  Agency's  Information- 
Collection  Request  (ICR)  supporting  the 
need  for  the  information  collections 
specified  by  the  Standard  on  Presence 
Sensing  Device  Initiation  (PSDI)  (29 
CFR  1910.217  (h))  is  available  for 
inspection  and  copying  in  the  Docket 
Office,  or  by  requesting  a  copy  from 
Theda  Kenney  or  Todd  Owen  at  (202) 
693-2222.  For  electronic  copies  of  the 
ICR,  contact  OSHA  on  the  Internet  at 
http://www.osha.gov,  and  select 
"Information  Collection  Requests." 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimal,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

A  niunber  of  paragraphs  in  OSHA's 
Standard  on  Presence  Sensing  Device 
Initiation  (PSDI)  (29  CFR  1910.217(h)) 
(the  "Standard")  contain  paperwork 
requirements.  These  requirements 
include:  Certifying  brake-monitor 
adjustments,  alternatives  to 
photoelectric  PSDs,  safety-system 
design  and  installation,  and  employee 
training;  annual  recertification  of  safety 
systems;  establishing  and  maintaining 
the  original  certification  and  validation 
records,  as  well  as  the  most  recent 
recertification  and  revalidation  records; 
affixing  labels  to  test  rods  and  to 
certified  and  recertified  presses;  and 
notifying  an  OSHA-recognized  third- 
party  validation  organization  when  a 
safety  system  component  fails,  the 
employer  modifies  the  safety  system,  or 
a  point-of-operation  injury  occins.  In 


addition,  Appendix  A  of  §  1910.217 
provides  detailed  information  and 
procedures  required  to  meet  the 
certification/validation  provisions,  as 
well  as  the  design  requirements, 
contained  in  the  Standard.  Accordingly, 
Appendix  A  supplements  and  explains 
the  certification/validation  provisions  of 
the  PSDI  Standard,  and  does  not  specify 
new  or  additional  paperwork 
requirements  for  employers.  Appendix 
C  §  1910.217  describes  the  requirements 
and  procedures  for  obtaining  OSHA 
recognition  as  a  third-party  validation 
organization;  therefore,  the  paperwork 
requirements  specified  by  this  appendix 
do  not  impose  burden  hours  or  cost 
directly  on  employers  who  use  PSDs. 

By  complying  with  these  paperwork 
requirements,  employers  ensure  that 
PSDI-equipped  mechanical  power 
presses  are  in  safe  working  order, 
thereby  preventing  severe  injiuy  and 
death  to  press  operators  and  other 
employees  who  work  near  this 
equipment.  In  addition,  these  records 
provide  the  most  efficient  means  for  an 
OSHA  compliance  officer  to  determine 
that  an  employer  performed  the 
requirements  and  that  the  equipment  is 
safe. 

To  date  no  third-party  organization  is 
available  to  validate  employer  and 
manufactiner  certifications  that  their 
PSDI  equipment  and  practices  meet  the 
requirements  of  the  Standard.  Therefore, 
the  Agency  cannot  attribute  burden 
hours  and  cost  to  the  paperwork 
requirements  of  the  Standard. 

"The  Agency  is  currenUy  conducting  a 
Lookback  Review  on  PSDI  pursuant  to 
Section  610  of  the  Regulatory  Flexibility 
Act  and  section  5  of  Executive  Order 
12866  on  Regulatory  Planning  and 
Review  (67  FR  55181,  Docket  No. 
S225A).  The  purpose  of  this  review  is  to 
determine,  while  protecting  worker 
safety,  whether  there  are  ways  to  modify 
this  standard  to  make  implementation 
more  practical,  to  reduce  regulatory 
burden  on  small  business  and  to 
improve  its  effectiveness.  The  public 
comment  period  for  the  PSDI  Lookback 
Review  closes  on  January  27,  2003. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

ni.  Proposed  Actions 

OSHA  is  proposing  to  extend  OMB 
approval  of  the  information-collection 
requirements  specified  by  the  Standard 
even  though  the  Agency  can  attribute  no 
burden  horns  and  cost  to  these 
requirements.  To  date  no  third-party 
organization  is  available  to  validate 
employer  and  manufacturer 
certifications  that  their  PSDI  equipment 
and  practices  meet  the  requirements  of 
the  Standard.  This  notice  provides  an 
opportunity  for  the  public  to  comment 
on  the  proposed  extension  of  OMB's 
approval  of  the  Information  Collection 
Request  on  the  Standard  on  Presence 
Sensing  Device  Initiation  (PSDI).  The 
Agency  will  include  a  summary  of  these 
comments  as  part  of  its  request  to  OMB 
to  approve  these  paperwork 
requirements. 

Type  of  Review:  Extension  of  a 
currently-approved  information- 
collection  requirement. 

Title:  Standard  on  Presence  Sensing 
Device  hiitiation  (PSDI)  (29  CFR 
1910.217(h)). 

OMR  Number:  1218-0143. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local,  or  tribal- 
governments. 

Number  of  Respondents:  0. 

Frequency  of  Recordkeeping:  On 
occasion;  annually;  other  (initially). 

Average  Time  per  Response:  0. 

Estimated  Total  Burden  Hours:  0. 

IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
noticfe.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  and  Secretary  of 
Labor's  Order  No.  5-2002  (67  FR 
65008). 

Signed  at  Washington.  DC.  on  January  14, 
2003. 

lohn  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  03-1327  Filed  1-21-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-11061,  etal.] 

Proposed  Exemptions;  John  Hancock 
Life  Insurance  Company 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMIMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  hitemal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Conunents  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA),  Office  of  Exemption 
Determinations,  Room  N-5649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Attention;  Application  No. , 

stated  in  each  Notice  of  Proposed 
Exemption.  Interested  persons  are  also 
invited  to  submit  comments  and/or 
hearing  requests  to  PWBA  via  e-mail  or 
FAX.  Any  such  comments  or  requests 
should  be  sent  either  by  e-mail  to: 
moffittb@pwba.dol.gov,  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEIWENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

John  Hancock  Life  Insurance  Company. 
Located  in  Boston,  MA 

[Application  No.  D-1 1061) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990). 

Section  I:  Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)(1)(A)  and 
406(a)(1)(D)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  sections 
4975(c)(1)(A)  and  4975(c)(1)(D)  of  the 
Code  shall  not  apply  to:  ^ 

(a)  The  purchase  of  a  timber  asset 
(Timber  Asset(s)),  as  defined  in  section 
111(f),  below,  fi-om  International  Paper 
Company  or  any  affiliate,  as  defined  in 


'  For  purposes  of  this  proposed  exemption, 
references  to  specific  provisions  of  Title  I  of  the 
Act,  unless  otherwise  specified,  refer  to  the 
corresponding  provisions  of  the  Code. 


section  ni(a),  below,  (collectively, 
International  Paper)  by  a  certain 
insiuance  company  separate  account 
(ForesTree  IP),  as  defined  in  section 
Ill(d),  below,  maintained  and  managed 
by  Hancock,  as  defined  in  section  Ill(e), 
below,  for  the  investment  of  the  assets 
of  one  or  more  employee  pension 
benefit  plans  sponsored  by  International 
Paper  (the  IP  Plan  or  IP  Plans);  provided 
that  the  following  conditions  are 
satisfied: 

(1)  The  price  paid  by  ForesTree  IP  for 
the  Timber  Asset  is  determined  by  an 
independent,  qualified  appraiser,  as 
defined  in  section  ni(h),  below,  as  of  the 
date  of  the  transaction, 

(2)  The  fair  market  value  of  the 
Timber  Asset  sold  to  ForesTree  IP  must 
be  documented  by  an  appraisal  report  in 
writing  issued,  as  of  the  date  of  the 
transaction,  by  the  independent, 
qualified  appraiser; 

(3)  The  price  paid  by  ForesTree  IP  for 
the  Timber  Asset  does  not  exceed  the 
fair  market  value  of  such  asset  at  the 
time  of  the  purchase;  and 

(4)  The  general  conditions  set  forth  in 
section  II,  below,  are  satisfied. 

(b)  The  sale  of  a  timber  product 
(Timber  Product(s)),  as  defined  in 
section  Ill(g),  below,  to  International 
Paper  by  ForesTree  IP;  provided  that  the 
following  conditions  are  satisfied: 

(1)  Prior  to  soliciting  bids  for  the  sale 
of  a  Timber  Product,  Hancock 
establishes  a  minimum  bid  (the 
Minimum  Bid)  based  on  its  assessment 
of  the  fair  market  value  of  the  Timber 
Product  offered  for  sale; 

(2)  Hancock  (or  its  designee)  solicits 
fi'om  each  party  on  the  buyers  list  (the 
Buyer's  List),  as  defined  in  section  III(c), 
below,  for  the  relevant  geographic  area 
in  which  the  Timber  Product  is  located, 
a  written  bid  for  the  purchase  of  the 
Timber  Product  offered  for  sale; 

(3)  The  highest  price  bid  for  the 
Timber  Product  offered  for  sale  must 
meet  or  exceed  the  Minimimi  Bid 
established  by  Hancock  and  must  not  be 
less  than  the  fair  market  value  of  such 
Timber  Product  at  the  time  the  contract 
for  sale  is  legally  binding  on  the  parties 
involved; 

(4)  Where  International  Paper  is  the 
highest  price  bidder  for  the  Timber 
Product  offered  for  sale,  the  transaction 
may  not  go  forward,  unless  Hancock  has 
received  bids  on  such  Timber  Product 
fi'om  at  least  two  (2)  other  bidders,  in 
addition  to  International  Paper, 
provided  that  each  such  bidder  satisfies 
the  definition  of  a  bona  fide  bidder,  as 
s^  forth  in  section  III  (i),  below;  and 
provided  further  that  neither  Hancock's 
general  account  nor  any  other  account 
managed  by  Hancock  is  either  of  the  two 
other  bidders;  and 
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(5)  The  general  conditions  set  forth  in 
section  II,  below,  are  satisfied. 

Section  II:  General  Conditions 

I  (a)  Any  IP  Plan  that  invests  in 
ForesTree  IP  has  total  assets  in  excess  of 
$100  million; 

(b)  Hancock  acts  as  a  discretionary 
investment  manager  for  ForesTree  IP; 

(c)  Hancock  negotiates  on  behalf  of 
ForesTree  IP  the  terms  and  conditions  of 
any  purchase  of  a  Timber  Asset  by 
ForesTree  IP  from  International  Paper 
and  the  terms  and  conditions  of  any  sale 
of  a  Timber  Product  by  ForesTree  IP  to 
International  Paper; 

(d)  Prior  to  ForestTree  IP  entering  into 
any  purchase  of  a  Timber  Asset  or  any 
sale  of  a  Timber  Product,  Hancock 
determines  on  behalf  of  such  accoimt 
that  each  such  transaction  is  feasible,  in 
the  interest  of  the  accovmt  based  on  the 
investment  policy  and  objectives  of  the 
account,  and  protective  of  the 
participants  in  the  account; 

(e)  Tne  terms  and  conditions  of  each 
transaction  involving  the  sale  of  a 
Timber  Asset  by  International  Paper  to 
ForesTree  IP  or  the  purchase  of  a 
Timber  Product  by  International  from 
ForesTree  IP  are  at  least  as  favorable  to 
ForesTree  IP  as  the  terms  obtainable  by 
ForesTree  IP  in  a  similar  transaction 
negotiated  at  arm's  length  with  an 
unrelated  third  party; 

(f)  The  transactions  subject  to  this 
exemption  are  not  part  of  an  agreement, 
arrangement,  or  understanding  designed 
to  benefit  a  party  in  interest; 

(g)  Each  transaction  subject  to  this 
exemption  is  exclusively  a  cash 
transaction; 

(h)  ForesTree  IP  does  not  purchase 
Timber  Assets  from  or  sell  Timber 
Products  to  Hancock's  general  account 
or  any  other  account  managed  by 
Hancock; 

(i)  The  investment  of  plan  assets  by 
any  IP  Plan  in  ForesTree  IP  does  not 
exceed  20  percent  (20%)  of  the  total 
assets  of  such  plan; 

(j)  The  total  amount  of  contributions 
received  by  Hancock  from  International 
Paper  on  behalf  of  the  IP  Plans  and 
allocated  to  ForesTree  IP  must  not  in  the 
aggregate  exceed  $100  million;  and 

(k)  Hancock  maintains,  or  causes  to  be 
maintained,  within  the  United  States  for 
a  period  of  six  (6)  years  from  the  date 
of  each  transaction  which  is  subject  to 
this  exemption,  in  a  manner  that  is 
convenient  and  accessible  for  audit  and 
examination,  such  records  as  are 
necessary  to  enable  the  persons 
described,  below  in  paragraph  (1){1),  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 


to  circumstances  beyond  the  control  of 
Hancock,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  (6) 
year  period;  and 

(2)  No  party  in  interest  other  than 
Hancock  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  below  by 
paragraph  (1)(1). 

(1)(1)  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph  (1) 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (k),  above,  are 
luiconditionally  available  at  their 
customary  location  for  examination 
dining  normal  business  hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  or  the 
Internal  Revenue  Service; 

(ii)  Any  fiduciary  of  an  IP  Plan  or  any 
duly  authorized  representative  of  such 
fiduciary; 

(iii)  Any  contributing  employer  to  an 
IP  Plan  or  any  duly  authorized 
employee  representative  of  such 
employer;  and 

(iv)  Any  participant  or  beneficiary  of 
an  IP  Plan,  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary. 

(2)  None  of  the  persons  described 
above  in  subparagraphs  (l)(l)(ii)-{iv)  are 
authorized  to  examine  the  trade  secrets 
of  Hancock  or  its  affiliates  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  HI:  Definitions 

(a)  The  term,  "affiliate"  or  "affiliates," 
of  a  person  means: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative  of,  or  partner  in  any  such 
person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(b)  The  term,  "control,"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(c)  The  term,  "Buyer's  List,"  means  a 
comprehensive  and  current  list  of  the 
names  of  the  active  forest  products 
companies  and  prospective  buyers  of 
Timber  Products  in  the  geographic  area 
in  which  such  Timber  Products  are 
located,  which  is  compiled  and 
maintained  by  Hancock  for  each  such 


geographic  area  for  the  purpose  of 
selling  Timber  Products  in  such  area  on 
behalf  of  any  of  the  timber  accounts 
managed  by  Hancock,  provided  that, 
with  respect  to  the  Buyer's  List  utilized 
by  ForesTree  IP: 

(1)  International  Paper's  name  may 
not  be  added  to  the  Buyer's  List  for  a     , 
geographic  area  solely  for  the  purpose  of 
a  sale  by  ForesTree  IP  of  Timber 
Products  in  such  area:  and 

(2)  The  name  of  a  prospective  buyer 
of  Timber  Products  in  a  geographic  area 
may  not  be  removed  by  Hancock  bom 
the  Buyer's  List  for  such  geographic 
area,  unless  such  buyer: 

(A)  Has  failed  to  perform  satisfactorily 
in  a  previous  transaction; 

(B)  Is  no  longer  in  business; 

(C)  Requests,  orally  or  in  writing,  to 
be  removed  from  such  list;  or 

(D)  Has  failed  to  respond  for  a  period 
of  two  (2)  years  to  previous  solicitations 
by  ForesTree  IP  to  bid  on  Timber 
Products  offered  for  sale  in  the 
geographic  area; 

(d)  The  term,  "ForesTree  IP,"  refers  to 
the  non-pooled  insurance  company 
separate  account  maintained  and 
managed  by  Hancock  for  the  investment 
of  assets  of  one  or  more  of  the  IP  Plans, 
as  well  as  to  any  partnership,  limited 
liability  company,  or  corporation  in 
which  ForesTree  IP  invests.  The  term, 
"ForesTree  IP,"  does  not  include  the 
other  ForesTree  Separate  Accounts 
managed  by  Hancock. 

(e)  The  term,  "Hancock,"  means  John 
Hancock  Financial  Services  (Financial 
Services);  John  Hancock  Life  Insurance 
Company  (JHLIC);  John  Hancock 
Variable  Life  Insurance  Company 
(Variable  Life);  Hancock  Natiu-al 
Resources  Group  (Resovut;es  Group); 
John  Hancock  Timber  Resource 
Corporation  (Timber  Resource);  or  other 
affiliates  of  JHLIC,  as  defined  in  section 
ni{a),  above. 

(f)  The  term,  "Timber  Asset(s)." 
means  a  fee  simple  in  timberland  (and 
appurtenant  rights)  ^,  or  a  timber  lease, 
or  a  timber  deed,  provided  that,  with 
respect  to  any  timber  lease,  or  timber 
deed: 

(1)  The  underlying  fee  simple  is 
owned  by  a  person  other  than 
International  Paper,  Hancock,  or  any 
other  accoimt  managed  by  Hancock  at 
the  time  of  the  sale;  and 

(2)  The  entire  deed  or  lease  held  by 
International  Paper  is  purchased  by 
ForesTree  IP. 


-  It  is  represented  that  certain  propedy  rights, 
including  mineral  rights,  easements,  and 
recreational  leases,  are  appurtenant  to  a  fee  simple 
and  are  bought  and  sold,  and  appraised  along  with 
the  fee  simple. 
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(g)  The  term,  "Timber  Product(s)." 
means  standing  timber  or  timber  in  the 
form  of  logs. 

(h)  The  term,  "independent,  qualified 
appraiser,"  meems  an  individual  or  firm 
which  is  qualified  to  serve  in  the 
capacity  as  an  appraiser;  is  independent 
of  the  parties  in  interest  engaging  in  the 
transaction  and  their  affiliates;  and 
satisfies  the  following  conditions: 

(1)  Other  than  serving  as  the 
independent,  qualified  appraiser  for  a 
transaction  which  is  subject  to  this 
exemption,  the  individual  or  firm  has 
no  current  employment  relationship 
with  Hancock  or  with  International 
Paper; 

(2)  No  individual  or  firm  may  serve  as 
an  independent,  qualified  appraiser  » 
during  any  year  in  which  the  gross 
receipts  such  individual  or  firm 
received  from  business  with  Hancock 
and  from  business  with  International 
Paper  for  that  year  exceeds  5  percent 
(5%)  of  such  individual's  or  firm's  gross 
receipts  fi-ora  all  sources  for  the  prior 
year; 

(3)  If  an  individual  is  selected  to  serve 
as  the  independent,  qualified  appraiser, 
then  such  individual  must: 

(A)  Have  a  forestry  degree;  and 

(B)  Have  a  minimum  of  five  (5)  years 
of  experience  as  a  timberland  appraiser; 
or 

(C)  Otherwise  demonstrate 
proficiency  in  timberland  appraisal 
work  which  is  equivalent  to  the  level  of 
expertise  demonstrated  by  the 
requirements,  as  set  forth  in  section 
111(h)(3)(A)  and  (B),  above; 

(4)  If  a  firm  is  selected  to  serve  as  the 
independent,  qualified  appraiser,  then 
such  firm  must  have: 

(A)  A  minimum  of  five  (5)  years  of 
experience  as  a  timberland  appraiser;  or 

(B)  Otherwise  demonstrate 
proficiency  in  timberland  appraisal 
work;  and 

(5)  The  individual  or  the  firm  that 
serves  as  the  independent,  qualified 
appraiser  for  transactions  covered  by 
this  exemption  must  have  the  ability  to 
access  appropriate  timberland  sales 
comparison  data. 

(i)  The  term,  "bona  fide  bidder," 
means  a  bidder  on  a  Timber  Product 
offered  for  sale  by  ForesTree  IP,  only  if 

(1)  The  bidder  has  made  an  offer  to 
purchase  the  Timber  Product,  in 
accordance  with  the  terms  of  the  bid 
solicitation; 

(2)  The  bidder's  name  appears  on  the 
Buyer's  List  at  the  time  of  bid 
solicitation  and  at  the  time  of  the  bid; 

(3)  Hancock  neither  knows  or  should 
know  of  any  impediment  to  the  bidder's 
consummation  of  the  purchase  of  the 
Timber  Product  offered  for  sale  upon 
which  the  bidder  has  bid;  and 


(4)  Hancock  has  no  reason  to  believe 
that  the  bid  was  not  made  in  good  faith 
by  the  bidder  with  the  present  intent  of 
procuring  the  Timber  Product  offered 
for  sale  by  ForesTree  IP. 

Summary  of  Facts  and  Representations 

1.  The  Retirement  Plan  of  the 
International  Paper  Company,  (the  IP 
Retirement  Plan),  located  in  Memphis, 
Tennessee  is  affected  by  this  proposed 
exemption.  The  IP  Retirement  Plan  is  an 
employee  pension  benefit  plan  covered 
by  the  Act.  As  of  January  10,  2002,  the 
estimated  number  of  participants  and 
beneficiaries  in  the  IP  Retirement  Plan 
was:  (a)  61,100  actives;  (b)  35,600 
retired  or  separated  individuals;  and  (c) 
30,600  terminated  vested  individuals. 

International  Paper  and  certain  of  its 
affiliates  sponsor  and  maintain  the  IP 
Retirement  Plan  for  their  employees.  As 
employers  any  of  whose  employees  are 
covered  by  the  IP  Retirement  Plan, 
International  Paper  and  certain  of  its 
affiliates  are  parties  in  interest  with 
respect  to  such  plan,  pursuant  to  section 
3(14)(C)oftheAct. 

The  fair  market  value  of  the  total 
assets  of  the  IP  Retirement  Plan  was 
approximately  $6,884,329,000,  as  of 
June  30,  2001.  The  assets  of  the  IP 
Retirement  Plan  are  held  in  the 
International  Paper  Company  Trust 
Agreement  to  Fund  Pension  Plans  (the 
IP  Trust).  It  is  represented  that  the  IP 
Trust  may  also,  from  time  to  time,  hold 
the  assets  of  other  plans  sponsored  and 
maintained  by  International  Paper  and 
its  affiliates  for  their  employees.  The 
trustee  of  the  IP  Trust  is  State  Street 
Bank  and  Trust  Company  (State  Street). 

2.  The  application  for  this  proposed 
exemption  was  submitted  on  behalf  of 
JHLIC,  Financial  Services,  Variable  Life, 
Resources  Group,  and  Timber  Resource. 
JHLIC  is  a  wholly-owned  subsidiary  of 
Financial  Services.  Variable  Life  is  a 
wholly-owned  subsidiary  of  JHLIC. 
Resources  Group  and  Timber  Resource 
are  wholly-owned  indirect  subsidiaries 
of  JHLIC.  3 

Through  Resources  Group,  John 
Hancock  manages  timberland  for  its 
customers  and  for  its  own  general 
account.  In  this  regard,  as  of  June  30, 
2001,  Resources  Group  managed  over 
2.4  million  acres  of  timberland  in  the 
United  States  valued  at  approximately 
$2.2  billion,  and  managed  nearly  .5 
million  acres  of  Australian  timberland 
valued  at  approximately  $362  million. 


3  Throughout  the  Summary  of  Facts  and 
Representations  for  this  proposed  exemption,  JHLIC 
and  Variable  Life  are  referred  to  collectively  as   . 
"John  Hancock,"  and  the  term,  "Hancock,"  is 
defined,  as  set  forth  in  section  Ill(e)  of  this  proposed 
exemption. 


3.  John  Hancock  offers  annuity 
contracts  and  funding  agreements  to 
customers  (Contract  Holders),  including 
employee  pension  benefit  plans  subject 
to  the  Act.  Such  Contract  Holders  may 
invest  directly  or  indirecdy  in 
timberland  through  pooled  and  non- 
pooled  separate  accounts  available 
imder  John  Hancock  group  annuity 
contracts  and  funding  agreements.  It  is 
represented  that  these  contracts  and 
agreements  provide  that,  in  accordance 
with  the  Contract  Holders'  direction,  the 
premium  or  contribution  received. from 
such  Contract  Holder  will  be  allocated 
internally  on  the  books  of  John  Hancock 
to  segregated  asset  accounts  or  "separate 
accoimts."  The  separate  account 
investments  are  held  in  John  Hancock's 
name,  but  the  value  of  the  contract  or 
agreement  to  the  Contract  Holder 
fltictuates  with  the  value  of  the 
investments  allocated  to  the  separate 
accoimt.  The  direct  expenses  of 
managing  the  investments  and  John 
Hancock's  fees  are  charged  against  the 
value  of  the  separate  accotmt. 

4.  John  Hancock  manages  a  niunber  of 
separate  accounts,  both  pooled  and  non- 
pooled,  that  invest  in  timber.  These 
separate  accounts  are  generally  known 
as  the  ForesTree  Separate  Accounts.  It  is 
represented  that  these  ForesTree 
Separate  Accounts  may  invest  in  Timber 
Assets,  including  a  fee  simple  (with 
appurtenant  rights),  as  well  as  timber 
leases,  and  timber  deeds.  It  is 
represented  that  a  timber  lease  is  a 
contract  between  a  landowner  (the 
lessor)  and  another  party  (the  lessee) 
under  which  the  lessee  is  granted  the 
right  to  use  the  land  for  the  production 
of  lumber  for  a  specified  period  of  time. 
Timber  leases  typically  specify  how  the 
land  is  to  be  managed  and  the  condition 
to  which  the  land  is  to  be  returned  upon 
expiration  of  the  lease.  A  timber  deed  is 
a  contract  under  which  the  landowner 
grants  to  a  third  party  the  right  (but  not 
the  obligation)  to  harvest  existing 
timber. 

It  is  represented  that  over  one  million 
acres  of  "Timber  Assets  are  allocated  to 
the  ForesTree  Separate  Accounts.  As  of 
June  30,  2001,  these  Timber  Assets  had 
a  value  of  over  $1  billion. 

As  part  of  its  timberland  management, 
John  Hancock  or  an  affiliate  also 
periodically  sells  Timber  Products  in 
the  form  of  standing  timber  or  logs  from 
its  ForesTree  Separate  Accoimts  to 
companies  in  the  forest  products 
industry.  John  Hancock,  through  its 
affiliates,  has  the  discretion  to 
determine  when  and  how  much  of  the 
Timber  Products  in  the  ForesTree 
Separate  Accounts  to  sell,  based  on  the 
market  conditions  for  each  type  of 
timber  and  the  geographic  location. 
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John  Hancock  is  the  sole  legal  owner 
of  the  assets  in  each  of  the  ForesTree 
Separate  Accounts.  Under  the 
applicable  contract  or  agreement,  John 
Hancock  or  an  affiliate  has  the  right  to 
control,  manage,  and  administer  the 
ForesTree  Separate  Accounts,  including 
the  sole  discretion  to  select  and  dispose 
of  investments  in  such  accounts  in 
accordance  with  the  investment  policy 
for  such  accounts. 

John  Hancock's  management 
responsibilities  under  the  ForesTree 
Separate  Accounts  are  perfonned  by 
Resources  Group,  a  wholly-owned 
indirect  subsidiary  of  John  Hancock 
which  was  established  in  1995.  Subject 
to  review  and  approval  by  John 
Hancock's  internal  investment 
committees,  Resources  Group  is 
responsible  for  all  decisions  regarding 
the  acquisition  and  disposition  of 
timberland  properties  held  in  the 
ForesTree  Separate  Accounts.  In 
addition,  Resources  Group  is 
responsible  for  the  ongoing  management 
of  John  Hancock's  timberland 
properties,  including  site  preparation 
and  planting,  road  building  and 
construction,  leasing  to  tenants, 
maintenance,  acquisition  of  insurance, 
and  payment  of  taxes.  It  is  represented 
that  on-site  work  is  performed  either  by 
independent  forest  managers  under 
contract  to  Resources  Group  or  by 
employees  of  Timber  Resource.  In  this 
regard,  Resources  Group  currently 
contracts  with  three  regional  forest 
management  firms.  Such  firms  include 
Olympic  Resource  Management  (in  the 
western  United  States  and  Canada), 
Resource  Management  Services  (in  the 
southern  United  States),  and  Wagner 
Forest  Management  (in  the  northern 
United  States).  In  addition  to  these 
r^ional  forest  management  firms, 
Cahaba  Forest  Management,  Inc.,  a 
wholly-owned  subsidiary  of  Resources 
Group  established  in  February  of  2000, 
provides  property  management  services 
and  manages  International  Paper's 
Redstone  investment  in  Alabama. 

5.  ForesTree  IP  is  a  non-pooled 
separate  account  established  on  January 
1,  2000.  ForesTree  IP  is  maintained 
pursuant  to  a  Group  Annuity  Contract 
(No.  14756  GAG),  entered  into  on 
January  31,  2000,  between  John 
Hancock  and  the  IP  Trust.  ForesTree  IP 
is  one  of  the  ForesTree  Separate 
Accounts  managed  by  John  Hancock 
that  are  invested  in  Timber  Assets. 
ForesTree  IP  is  the  only  one  of  the 
ForesTree  Separate  Accounts  to  which 
the  relief  provided  by  this  proposed 
exemption  is  applicable.  It  is 
represented  that,  as  of  December  31, 
2001,  the  real,  dollar-weighted  internal 
rate  of  return  since  the  inception  of 


ForesTree  IP  was  6.5  percent  (6.5%) 
(after  John  Hancock's  fees).*  ForesTree 
IP  was  established  with  an  intended 
allocation  of  $25  million  to  be  invested 
in  Timber  Assets,  hi  February  2000,  $10 
million  of  the  allocation  was  invested  in 
Timber  Assets  in  Alabama.  John 
Hancock  expects  that  the  remaining  $15 
million  will  be  allocated  before  the  end 
of  the  year  2002.  In  addition,  it  is 
represented  that  there  is  the  potential 
for  additional  funding  in  the  range  of 
$10  million  to  $30  million. 

Following  an  expected  allocation  of 
$25  million  to  ForesTree  IP,  it  is 
represented  that  the  percentage  of  the 
fair  market  value  of  the  total  assets  of 
the  IP  Retirement  Plan  (approximately 
$6.9  billion,  as  of  June  30,  2001) 
involved  in  the  proposed  transactions 
will  be  .36  percent  (.36%).  It  is 
represented  that  approximately  .27 
percent  (.27%)  of  the  fair  market  value 
of  the  assets  of  the  IP  Retirement  Plan 
are  invested  in  timber  related  assets 
outside  of  ForesTree  IP. 

As  a  result  of  the  investment  in 
ForesTree  IP  by  the  IP  Retirement  Plan, 
the  assets  of  such  accomit  are  deemed 
to  be  assets  of  the  IP  Retirement  Plan, 
pursuant  to  the  Department's 
regulations,  as  set  forth  in  29  CFR 
§2510.3-101(h)(l)(iii). 

Assets  invested  in  ForesTree  IP  are 
managed  by  John  Hancock  and  Resource 
Group  in  accordance  with  the 
investment  policy  established  for  the 
account.  The  investment  objective  of 
ForesTree  IP  is  to  establish  and 
maintain  a  diversified  portfolio  of 
individual  or  shared  equity  interests  in 
timberland  investments.  Timberland 
investments  consist  primarily  of 
interests  in  timber  producing  real  estate, 
and  in  contracts  relating  to  real  estate 
for  the  production  and  harvesting  of 
Timber  Products.  Timberland 
investments  may  be  located  either 
inside  the  United  States,  or,  with  the 
consent  of  the  Contract  Holder,  the  IP 
Retirement  Plan,  outside  the  United 
States.^ 


<The  applicants  have  not  requested  an  exemption 
for  the  receipt  of  incentive  management  fees  or 
other  fees  in  connection  writh  )ohn  Hancock  or  its 
affiliates  serving  as  investment  manager  for 
ForesTree  IP  under  the  terms  of  the  group  annuity 
contract  (No.  14756  GAC)  between  John  Hancock 
and  the  IP  Trust.  The  Department  herein  offers  no 
opinion  as  to  whether  the  fee  structure,  as  set  forth 
in  such  group  annuity  contract,  raises  issues  under 
the  prohibited  transaction  provisions  of  section  406 
of  the  Act,  nor  is  the  Department  providing  relief, 
herein,  for  the  receipt  by  John  Hancock  or  any  Bf" 
its  affiliates  of  incentive  management  fees  or  other 
fees  in  connection  with  the  assets  held  by  ForesTree 
IP. 

^  The  applicants  represent  that  lohn  Hancock 
satisfies  the  indicia  of  ownership  requirements,  as 
set  forth  in  section  404(b)  of  the  Act.  In  this  regard, 
it  is  represented  that  where  John  Hancock  invests 


Pursuant  to  the  investment  policy  of 
ForesTree  IP,  Timber  Assets  are 
purchased  or  sold  opportunistically  to 
generate  returns  to  meet  performance 
objectives  of  the  account.  ForesTree  IP 
may  invest  directly  in  a  Timber  Asset, 
or  it  may  invest  in  entities  that  own 
Timber  Assets,  directly  or  indirectly. 
These  entities  include  corporations, 
partnerships,  501(c)(25)  organizations, 
and  their  international  equivalents 
(Holding  Entities).  Although  ForesTree 
IP  does  not  currently  invest  through 
such  Holding  Entities,  if  it  were  to  do 
so,  it  is  represented  that  Resources 
Group  would  likely  be  appointed  the 
investment  manager  of  such  entity,  or 
that  Resources  Group  (or  an  employee) 
would  be  appointed  as  an  officer  of  the 
entity  that  holds  the  Timber  Assets. 

It  is  represented  that  the  assets  of  any 
of  the  Holding  Entities  through  which 
ForesTree  IP  may  invest  in  Timber 
Assets  could  constitute  plan  assets, 
pursuant  to  the  Department's 
regulations,  as  set  forth  at  29  CFR 
§2510.3-101(a)(2).  h  is  further 
represented  that  as  investment  managers 
for  ForesTree  IP,  John  Hancock,  and 
Resources  Group  are  fiduciaries  of  the 
IP  Retirement  Plan,  pursuant  to  section 
3(14)(A)  of  the  Act.  Resources  Group  is 
also  a  fiduciary  with  respect  to  the  IP 
Retirement  Plan,  pursuant  to  section 
3(14)(A)  of  the  Act,  as  discretionary 
manager  of  the  timberland  held  by  any 
pass-through  entity. 

6.  John  Hancock  desires  to  purchase 
Timber  Assets  from  International  Paper 
on  behalf  of  ForesTree  IP.  In  this  regard, 
John  Hancock  anticipates  that  $1 
million  to  $2  million  worth  of  Timber 
Assets  will  be  marketed  by  International 
Paper  for  sale  over  the  next  two  (2) 
years,  as  a  result  of  the  May  2000  merger 
of  International  Paper  and  Champion 
International.  As  the  sale  of  Timber 
Assets  from  International  Paper  to 
ForesTree  IP  would  constitute  a 
violation  of  section  406(a)(1)(A)  and  (D) 
of  the  Act,  John  Hancock  and  its 
affiliates  request  an  administrative 
exemption;  provided  certain  general  and 
specific  conditions  are  satisfied  at  the 
time  each  transaction  is  entered. 

It  is  further  represented  that  section 
406(a)(1)(A)  and  (D)  of  the  Act  would  be 
violated  by  any  sale  of  Timber  Products 
from  J'oresTree  IP  to  International 
Paper.  Accordingly,  John  Hancock  also 


in  foreign  timber,  it  does  so  through  an  entity 
qualified  as  a  "real  estate  operating  company," 
pursuant  to  29  CFR  §  2510.3-101(e)  of  the 
Department's  plan  assets  regulation.  Further,  it  is 
represented  that  the  indicia  of  ownership  of  such 
entity  is  held  in  the  United  States.  The  Department, 
herein,  expresses  no  opinion  as  to  whether  the 
applicants  have  satisRed  the  indicia  of  ownership 
requirements,  as  set  forth  in  section  404(b)of  the 
Act. 


3044 


Federal  Register / Vol.  68.  No.  14 / Wednesday.  January  22.  2003 /Notices 


requests  an  administrative  exemption 
that  would  permit  it  or  Resources  Group 
periodically  to  sell  Timber  Products 
from  ForesTree  IP,  to  International 
Paper;  provided  certain  general  and 
specific  conditions  are  satisfied  at  the 
time  each  transaction  is  entered. 

7.  In  the  opinion  of  John  Hancock,  the 
proposed  transactions  are  in  the  interest 
of  the  IP  Retirement  Plan  and  any  IP 
Plan  subsequently  sponsored  by 
International  Paper  which  participates 
through  the  IP  Trust  in  ForesTree  IP.  In 
this  regard,  if  permitted  to  purchase 
Timber  Assets  held  by  International 
Paper,  ForesTree  IP  will  have  access  to 
the  broadest  range  of  potential  timber 
investments,  in  a  market  in  which  such 
investments  are  limited. 

It  is  represented  that  an  exemption 
permitting  the  sale  of  Timber  Products 
from  ForesTree  IP  to  International  Paper 
is  in  the  interest  of  the  IP  Plan  and  its 
participants  and  beneficiaries,  because 
it  will  enhance  John  Hancock's  ability  to 
maximize  the  return  of  such  account.  In 
this  regard,  the  exemption  will  create  a 
more  competitive  market  in  which  to 
sell  Timber  Products  harvested  from  the 
Timber  Assets  held  on  behalf  of  such 
account.  John  Hancock  notes  that  the 
number  of  purchasers  of  Timber 
Products  has  declined  in  the  last  few 
years  due  to  the  consolidation  of  the 
forest  products  industry.  In  the  opinion 
of  John  Hancock,  in  order  to  ensure  that 
ForesTree  IP  is  obtaining  the  highest 
value  for  its  Timber  Products,  it  should 
be  able  to  market  such  products  to  all 
available  purchasers,  including 
International  Paper.  It  is  represented 
that,  if  International  Paper  is  precluded 
from  bidding  on  Timber  Products  sold 
by  ForesTree  IP,  the  account  may  not 
obtain  the  highest  price  for  its  timber  to 
the  detriment  of  the  IP  Retirement  Plan. 
-  8.  It  is  represented  that  the  proposed 
exemption  contains  sufficient 
safeguards  to  protect  the  participants 
and  beneficiaries  of  the  IP  Retirement 
Plan.  In  this  regdrd,  before  purchasing  a 
Timber  Asset  from  International  Paper, 
John  Hancock,  as  the  investment 
manager  of  ForesTree  IP,  will 
independently  determine  that  the 
purchase  of  such  asset  is  in  the  interest 
of  fhe  account  and  consistent  with  the 
policies  and  objectives  of  such  account. 
Moreover,  John  Hancock  will  obtain  an 
appraisal  from  an  independent, 
qualified  appraiser  of  the  value  of  the 
Timber  Asset  prior  to  purchase  to 
ensure  that  ForesTree  IP  pays  no  more 
than  the  fair  market  value  of  such  asset. 
The  fair  market  value  of  the  Timber 
Asset  sold  to  ForesTree  IP  must  be 
documented  by  an  appraisal  report  in 
writing  issued,  as  of  the  date  of  the 
transaction,  by  the  independent, 


qualified  appraiser,  and  such  report 
must  be  retained  for  a  period  of  six  (6) 
years  from  the  date  of  the  transaction. 

Because  of  the  ongoing  nature  of  the 
requested  exemption,  it  is  represented 
that  the  applicants  cannot  now  identify 
the  appraisers  who  will  perform  the 
required  appraisals.  However,  the 
Department  notes  that  any  appraiser 
selected  to  value  the  Timber  Asset  to  be 
purchased  by  ForesTree  IP  from 
International  Paper,  pursuant  to  the 
terms  of  this  exemption,  must  satisfy  the 
requirements  for  independence  and 
qualification,  as  set  forth  in  section 
Ill(h)  of  this  exemption. 

Before  selling  a  Timber  Product,  John 
Hancock  will  independently  determine 
that  the  sale  is  in  the  interest  of 
ForesTree  IP.  Further,  it  is  represented 
that  the  price  received  by  ForesTree  IP 
for  Timber  Products  offered  for  sale  will 
be  established  through  a  competitive 
bidding  process  among  the  prospective 
buyers  in  the  relevant  geographic  area  in 
which  the  Timber  Products  are  located. 

It  is  represented  that  John  Hancock's 
regional  forest  managers  compile  and 
maintain  Buyer's  Lists  of  the  names  of 
active  forest  products  companies  and 
timber  buyers  in  each  geographic  region 
in  which  Timber  Products  are  located 
for  the  purpose  of  selling  such  Timber 
Products  for  any  timber  account.  The 
relevant  geographic  area  is  generally  a 
100-mile  radius  from  the  harvest  area, 
because  the  cost  to  truck  logs  beyond 
this  distance  is  typically  uneconomical. 
However,  there  is  no  fixed  requirement 
for  such  radius.  It  is  represented  that 
John  Hancock's  regional  forest  managers 
take  into  account  the  distance  of  a 
potential  buyer  from  the  location  of  the 
properties  under  management  and 
determine  what  is  the  appropriate  target 
area. 

It  is  further  represented  that  Buyer's 
Lists  typically  contain  between  50  and 
100  potential  buyers.  However,  the 
number  may  vary  from  list  to  list 
depending  upon  the  depth  of  the  timber 
markets  and  the  number  of  wood 
processing  facilities  in  the  relevant 
geographic  area.  It  is  in  the  interest  of 
John  Hancock,  and  all  of  its  client 
accounts,  to  maintain  the  most 
comprehensive  Buyer's  Lists  for  all 
transactions.  In  this  regard,  prospective 
buyers  are  identified  via  word  of  mouth 
through  day  to  day  dealing  with  logging 
contractors  and  timber  buyers  by  John 
Hancock's  regional  forest  managers.  In 
addition,  prospective  buyers  may  be 
added  to  a  particular  Buyer's  List  upon 
the  request,  either  oral  or  written,  of 
such  buyers.  It  is  represented  that  John 
Hancock's  regional  forest  managers  will 
add  a  potential  buyer  to  the  Buyer's  List, 
so  long  as  a  manager  has  no  knowledge 


of  unsatisfactory  past  performance  by 
such  buyer.  The  applicants  have 
informed  the  Department  that  John 
Hancock's  general  account  and  the 
names  of  other  accounts  managed  by 
John  Hancock  may  appear  on  any  of  the 
Buyer's  Lists.  In  this  regard,  the 
Department  notes  that  section  11(h)  of 
this  exemption  precludes  relief  for  the 
purchase  by  ForesTree  IP  of  Timber 
Assets  from  or  sale  by  ForesTree  IP  of 
Timber  Products  to  Hancock's  general 
account  or  any  other  account  managed 
by  Hancock. 

With  respect  to  the  Buyer's  List 
utilized  by  ForesTree  IP,  John  Hancock's 
forest  manager  in  the  region  where  such 
Timber  Products  are  located  will  solicit 
bids  from  all  of  the  buyers  in  that 
geographic  area  whose  names  are  on  the 
Buyer's  List  then  currently  in  effect.  It 
is  represented  that  John  Hancock  will 
not  modify  the  Buyer's  List  for  a 
geographical  area  to  add  International 
Paper's  name  to  such  list  solely  for  the 
purpose  of  engaging  in  a  sale  by 
ForesTree  IP  of  Timber  Products  in  such 
area  to  International  Paper.  Further, 
with  respect  to  the  Buyer's  List  utilized 
by  ForesTree  IP,  John  Hancock's 
regional  forest  managers  will  not 
remove  a  buyer  from  the  Buyer's  List  for 
a  geographic  area,  unless  the  buyer  has 
failed  to  perform  satisfactorily  in  a 
previous  transaction;  is  no  longer  in 
business;  requests,  orally  or  in  writing, 
to  be  removed  from  such  list;  or  has 
failed  to  respond  for  a  period  of  two  (2) 
years  to  previous  solicitations  by 
ForesTree  IP  to  bid  on  Timber  Products 
offered  for  sale  in  the  geographic  area. 

Prior  to  sending  out  a  solicitation  for 
bids  on  Timber  Products,  John  Hancock 
will  establish  a  Minimum  Bid  based  on 
its  assessment  of  the  fair  market  value 
of  the  Timber  Products  being  sold.  It  is 
represented  that  John  Hancock  manages 
Timber  Assets  through  individuals  in  its 
regional  offices  (the  Hancock 
Forester(s)).  The  Hancock  Foresters 
contract  for  management  of  Timber 
Assets  in  specific  regions  with  affiliates 
or  with  third  party  forest  managers  (the 
Contract  Forest  Managers).  Each  of  the 
Contract  Forest  Managers  are 
represented  by  a  timberland  manager 
(the  Timberland  Managers).  Individual 
field  foresters  (the  Field  Forester(s)) 
report  to  the  Timberland  Managers. 

It  is  represented  that  Field  Foresters 
are  responsible  for  day-to-day 
management  of  Fores'Tree  IP.  Such  Field 
Foresters  determine  when,  consistent 
with  annual  budgets  established  by  the 
Hancock  Foresters,  to  sell  specific 
Timber  Products.  Each  time  a  Timber 
Product  is  sold  using  the  bid  solicitation 
process,  a  Field  Forester  determines  the 
current  fair  market  value  of  such 
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product.  It  is  further  represented  that 
the  Minimum  Bid  is  equal  to  the  current 
fair  market  value  of  such  product. 

It  is  represented  that  to  determine  the 
fair  market  value  (and  consequently,  the 
Minimum  Bid)  for  a  solicitation,  a  Field 
Forester  reviews:  (1)  Information  about 
recent  sales  of  Timber  Products  in  the 
area,  gleaned  from  conversations  with 
miU  owmers  and  other  timber  buyers  on 
a  regular  basis,  (2)  information  on  sales 
of  standing  timber  and  so-called 
"gatewood"  (harvested  timber  delivered 
directly  to  the  gate  of  a  mill),  and  (3) 
routine  disclosures  of  actual  recent 
winning  and  low  bids  received  for 
Timber  Products. 

Once  a  Field  Forester  determines  the 
fair  market  value  for  the  Timber  Product 
to  be  sold,  the  price  is  compared  to  the 
"per  unit  annual  budgeted  price"  for  the 
applicable  Timber  Product.  It  is 
represented  that  every  year  a  budget  for 
ecich  Timber  Asset  is  adopted.  Among 
other  things,  the  budget  includes  a 
projection  of  the  average  sales  price  for 
specific  types  of  Timber  Products  to  be 
sold  during  the  year.  If  the  Minimum 
Bid  proposed  by  a  Field  Forester  for  a 
Timber  Product  is  more  than  10  percent 
(10%)  below  the  budgeted  price,  a 
Hancock  Forester  must  review  th^ 
solicitation.  It  is  the  responsibility  such 
Hancock  Forester  to  then  determine 
whether  the  price  difference  is  justified 
by  changes  in  circumstances,  and 
whether  or  not  to  approve  the  proposed 
Minimimi  Bid.  Rather  than  approve  the 
proposed  Minimum  Bid,  a  Hancock 
Forester  may  insist  that  the  sale  of  the 
Timber  Product  be  delayed. 

The  applicants  indicate  that  is  not 
customary  at  John  Hancock  or  in  the 
timber  industry  in  which  it  operates  to 
disclose  the  Minimum  Bid  in  advance 
for  a  timber  sale  in  a  competitive  bid 
situation.  Minimum  Bids  are  not 
disclosed  because  that  disclosure  could 
adversely  affect  the  price  received  by 
the  seller.  The  Minimum  Bid  is 
published  with  final  bid  results. 

It  is  represented  that  the  highest  bid 
must  meet  or  exceed  the  Minimum  Bid 
and  must  be  at  least  as  favorable  to 
ForesTree  IP  as  the  fair  market  value  of 
the  Timber  Product  being  sold  at  the 
time  that  the  contract  for  sale  is  legally 
binding  on  the  parties  involved.  Where 
International  Paper  is  the  highest  bidder 
for  a  Timber  Product  being  sold  by 
ForesTree  IP,  it  is  represented  that  the 
sale  will  not  go  forward,  imless  fiancock 
has  received  bids  on  such  Timber 
Product  from  at  least  two  (2)  other 
bidders,  in  addition  to  International 
Paper,  provided  that  each  such  bidder 
satisfies  the  definition  of  a  bona  fide 
bidder,  as  set  forth  in  section  III  (i), 
below;  and  that  neither  Hancock's 


general  account  nor  any  other  account 
memaged  by  Hancock  is  either  of  the  two 
other  bidders. 

9.  It  is  represented  that  the  proposed 
transactions  are  administratively 
feasible,  because  each  transaction 
involving  the  IP  Retirement  Plan  can  be 
readily  identified  and  audited. 
Furthermore,  the  exemption  will  not 
require  continued  monitoring  or  other 
involvement  on  behalf  of  the 
Department  or  the  Internal  Revenue 
Service.  Furthermore,  John  Hancock  or 
an  affiliate  is  responsible  for 
maintaining  or  causing  to  be  maintained 
certain  records  for  a  period  of  six  (6) 
years  from  the  date  of  any  transaction 
covered  by  this  exemption  which  will 
enable  certain  persons  to  determine 
whether  the  conditions  of  the 
exemption  have  been  met. 

10.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
meet  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because: 

(a)  The  price  paid  by  ForesTree  IP  for 
the  Timber  Assets  will  be  determined, 
as  of  the  date  of  each  transaction,  by  an 
independent,  qualified  appraiser;  and 
will  be  documented  in  writing  by  an 
appraisal  report; 

(b)  The  price  paid  by  ForesTree  IP  for 
the  Timber  Assets  will  not  exceed  the 
fair  market  value  of  such  assets  at  the 
time  of  the  purchase; 

(c)  Prior  to  soliciting  bids  for  the  sale 
of  a  Timber  Product,  John  Hancock  will 
establish  a  Minimum  Bid  based,  on  its 
assessment  of  the  fair  market  value  of 
the  Timber  Product  offered  for  sale; 

(d)  John  Hancock  (or  its  designee)  will 
solicit  from  each  party  on  the  Buyer's 
List  utilized  by  ForesTree  IP  for  the 
relevant  geographic  area  in  which  the 
Timber  Product  is  located,  a  written  bid 
for  the  purchase  of  the  Timber  Product 
offered  for  sale; 

(e)  The  highest  price  bid  for  the 
Timber  Product  offered  for  sale  must 
meet  or  exceed  the  Minimum  Bid 
established  by  John  Hancock  and  must 
not  be  less  than  the  fair  market  value  of 
such  Timber  Product  at'the  time  the 
contract  for  sale  is  legally  binding  on 
the  parties  involved; 

(f)  Where  International  Paper's  is  the 
highest  price  bidder  for  the  Timber 
Product  offered  for  sale,  the  transaction 
may  not  go  forward,  unless  bids  have 
been  received  on  such  Timber  Product 
from  at  least  two  (2)  other  bidders,  in 
addition  to  International  Paper, 
provided  that  each  such  bidder  satisfies 
the  definition  of  a  bona  fide  bidder,  as 
set  forth  in  section  III  (i),  below;  and 
provided  further  that  neither  Hancock's 
general  accoimt  nor  any  other  account 


managed  by  Hancock  is  either  of  the  two 
other  bidders; 

(g)  any  plan  that  invests  in  ForesTree 
IP  will  have  total  assets  in  excess  of 
$100  million; 

(h)  John  Hancock  or  an  affiliate  will 
act  as  discretionary  investment  manager 
for  ForesTree  IP; 

(i)  John  Hancock  or  an  affiliate  will 
negotiate  on  behalf  of  ForesTree  IP  the 
terms  and  conditions  of  the  purchase  of 
Timber  Assets  or  the  sale  of  Timber 
Products  by  ForesTree  IP; 

tj)  prior  to  entering  into  the  purchase 
of  "Timber  Assets  or  the  sale  of  Timber 
Products  by  ForesTree  IP,  John  Hancock 
or  an  affiliate  will  determine  on  behalf 
of  such  account  that  each  such 
transaction  is  feasible,  in  the  interest  of 
the  account  based  on  the  investment 
policy  and  objectives  of  such  account, 
and  protective  of  the  participants  in 
such  account; 

(k)  The  terms  and  conditions  of  each 
transaction  involving  the  purchase  of 
Timber  Assets  or  the  sale  of  Timber 
Products  by  ForestTree  IP  are  at  least  as 
favorable  to  such  account  as  those 
obtainable  in  an  arm's  length  " 

transaction  with  an  unrelated  party; 

(I)  The  transactions  which  are  the 
subject  of  this  exemption  are  not  part  of 
an  agreement,  arrangement,  or 
understanding  designed  to  benefit  a 
party  in  interest; 

(m)  ForesTree  IP  will  not  purchase 
Timber  Assets  from  or  sell  Timber 
Products  to  Hancock's  general  account 
or  any  other  account  managed  by 
Hancock; 

(n)  The  investment  of  plan  assets  by 
any  IP  Plan  in  ForesTree  IP  will  not 
exceed  20  percent  (20%)  of  the  total 
assets  of  such  plan; 

(o)  The  total  amount  invested  by 
International  Paper  on  behalf  of  the  IP 
Plani  and  allocated  to  ForesTree  IP  will 
not  in  the  aggregate  exceed  $100 
million;  and 

(p)  John  Hancock  or  its  affiliates  shall 
maintain  or  cause  to  be  maintained 
certain  records  for  a  period  of  six  (6) 
years  from  the  date  of  any  transaction 
covered  by  this  exemption. 

Notice  to  Interested  Persons 

It  is  represented  that  those  persons 
who  may  be  interested  in  the 
publication  in  the  Federal  Register  of 
the  Notice  of  Proposed  Exemption  (the 
Notice)  include  International  Paper,, 
State  Street  Bank,  and  the  active 
participants  in  the  IP  Retirement  Plan. 

John  Hancock  proposes  to  provide 
notification  of  the  publication  of  the ' 
Notice  to  these  interested  persons 
through  different  methods.  In  this 
regard,  John  Hancock  will  provide 
notification  to  Intemation^  Paper  and 
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State  Street  by  first  class  mail  or  by 
overnight  delivery  within  fifteen  (15) 
calendar  da}^  of  the  date  of  publication 
of  the  Notice  in  the  Federal  Register. 
Such  mailing  will  contain  a  copy  of  the 
Notice,  as  it  appears  in  the  Federal 
Register  on  the  date  of  publication,  plus 
a  copy  of  the  supplemental  statement 
(the  Supplemental  Statement),  as 
required,  pursuant  to  29  CFR 
§  2570.43fti)(2),  which  will  advise  such 
interested  persons  of  their  right,  to 
comment  on  the  proposed  exemption. 

With  regard  to  notification  to  the 
active  participants  in  the  IP  Retirement 
Plan,  John  Hancock  proposes:  (1)  To  ask 
International  Paper  to  distribute  the 
required  notification  pursuant  to  its 
usual  and  customary  procedures  for 
dissemination  of  information  to 
employees;  and  (2)  to  direct  that 
notification  be  posted  within  twenty- 
one  (21)  calendar  days  of  the  date  of 
publication  of  the  Notice  in  the  Federal 
Register.  Such  postings  will  contain  a 
copy  of  the  Notice,  as  it  appears  in  the 
Federal  Register  on  the  date  of 
publication,  plus  a  copy  of  the 
Supplemental  Statement,  as  required, 
pursuant  to  29  CFR  §  2570.43(b)(2). 
which  will  advise  interested  persons  of 
their  right  to  conunent.  International 
Paper  has  agreed  to  post  the  required 
notification  on  bulletin  boards  in 
prominent  areas  at  those  International 
Paper  work  sites  at  which  more  than  ten 
(10)  participants  of  the  IP  Retirement 
Plan  work.  Further,  it  is  represented  that 
International  Paper  will  also  provide 
written  confirmation  to  the  Department 
that  it  posted  the  required  notification  at 
the  various  work  sites  on  a  specified 
date. 

The  Department  must  receive  all 
written  comments  and  requests  for  a 
hearing  no  later  than  thirty  (30)  days 
from  the  later  of:  (1)  The  date  when 
posting  of  a  copy  of  the  Notice  and  a 
copy  the  Supplemental  Statement  was 
completed  at  all  those  International 
Paper  work  sites  at  which  more  than  ten 
(10)  participants  in  the  IP  Retirement 
Plan  work;  or  (2)  the  date  a  copy  of  the 
Notice  and  a  copy  of  the  Supplemental 
Statement  was  received  in  the  mail  or 
by  overnight  delivery  by  State  Street. 
FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  693-8540  (This  is  not  a 
toll-free  number.) 

G.D.  Castillo,  M.D.,  Ltd,  Profit  Sharing 
Plan  (the  Plan),  Located  in  Savoy,  IL 

[Application  No.  D-11107] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 


and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  proposed  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  arid  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply,  effective 
August  23,  1999,  to  the  sale  of  two 
parcels  of  unimproved  real  property  (the 
Properties)  by  the  Plan  to  Doctor  G.D. 
Castillo  (the  Sales),  a  party  in  interest 
with  respect  to  such  Plan,  provided  that 
the  following  conditions  are  met:  ^ 

(a)  The  terms  and  conditions  of  the 
Sales  were  at  least  as  favorable  to  the 
Plan  as  those  obtainable  in  similar 
arm's-length  transactions  involving 
unrelated  parties; 

(b)  Each  Sale  was  a  one-time 
transaction  for  cash; 

(c)  The  amount  of  cash  received  by 
the  Plan  for  each  Property  was  not  less 
than  the  fair  market  value  of  such 
Property  as  of  the  date  of  the  Sales  as 
determined  by  a  qualified,  independent 
appraiser;  and 

(d)  The  Plan  did  not  pay  any  fees  or 
commissions  in  connection  with  the 
Sales. 

EFFECTIVE  DATE:  August  23,  1999. 

Summary  of  Facts  and  Representations 

1.  Doctor  G.D.  Castillo  (Dr.  Castillo), 
a  physician  specializing  in  plastic 
surgery,  is  the  sole  owner  of  G.D. 
Castillo,  M.D.,  Ltd.,  a  medical  office 
located  in  Savoy,  Illinois.  G.D.  Castillo, 
M.D.,  Ltd.  is  the  sponsor  of  the  Plan,  a 
profit  sharing  plan  having  three 
participants  and  approximately 
$2,667,475  in  assets  as  of  December  31, 
1999.  On  the  date  of  the  Sales,  the  assets 
of  the  Plan  were  invested  primarily  in 
the  Properties,  stock,  and  other  non- 
cash assets. 

2.  The  assets  of  the  Plan  are  invested 
according  to  the  sole  discretion  of  Dr. 
Castillo.  In  1995  and  1996,  Dr.  Castillo 
directed  the  Plan  to  acquire  the 
Properties  from  unrelated  third  parties 
(the  Acquisitions).  The  first  of  the 
Properties  is  located  at  1804 A 
Woodfield  Drive,  Savoy,  Illinois  (the 
First  Property)  and  is  described  as  a 
commercial  lot  comprising 
approximately  17,178  square  feet.  Dr. 
Castillo  directed  the  Plan  to  acquire  this 
property  for  $72,000  in  1995.  The 
second  of  the  Properties  is  located  at  Lot 


50,  J.L.  Smith  Lane,  Monee,  Illinois  (the 
Second  Property)  and  is  described  as  an 
air  park  subdivision  lot  comprising 
approximately  43,200  square  feet.  Dr. 
Castillo  directed  the  Plan  to  acquire  this 
property  for  $39,845  in  1996. 

3.  Subsequent  to  the  Acquisitions,  Dr. 
Castillo  decided  that  the  Properties  were 
no  longer  appropriate  investments  for 
the  Plan.  In  this  regard,  by  1999,  Dr. 
Castillo  determined  that  the  Properties, 
while  inciuring  certain  costs  to  the  Plan, 
were  not  appreciating  as  expected.''  As 

a  result.  Dr.  Castillo  directed  the  Plan  to 
sell  the  Properties  on  the  open  market. 

4.  Concurrent  with  the  offering  of  the 
Properties  on  the  open  market.  Dr. 
Castillo  identified  a  new  investment 
opportunity  for  the  Plan.  In  this  regard. 
Dr.  Castillo  sought  to  acquire  a  certain 
improved  real  property  located  in 
Golden,  Colorado  (the  New  Property)  on 
behalf  of  the  Plan.  Given  that  the  Plan 
lacked  sufficient  liquid  assets  to  acquire 
the  New  Property,  Dr.  Castillo  initiated 
the  Sales.  In  this  regard,  on  August  23, 
1999,  the  Plan  sold  the  First  Property 
and  the  Second  Property  to  Dr.  Castillo 
for  $70,000  and  $42,000,  respectively. 
Dr.  Castillo  represents  that  both 
transactions  were  for  cash  and  that  the 
Plan  was  not  charged  any  costs  or  fees 
arising  in  connection  with  the  Sales." 
Thereafter,  an  accountant  reviewed  the 
Sales  when  preparing  an  Internal 
Revenue  Service  Form  5500  on  behalf  of 
the  Plan  with  respect  to  the  1999  Plan 
year.  Upon  being  notified  that  the  Sales 
constituted  a  prohibited  transaction.  Dr. 
Castillo  voluntarily  filed  this 
application  for  an  exemption  on  January 
15,2001. 

5.  Dr.  Castillo  states  that  the  amount 
of  cash  the  Plan  received  for  the 
Properties  pursuant  to  the  Sales  equaled 
the  fair  market  value  of  the  Properties  as 
of  the  date  of  the  Sales.  In  this  regard, 
Dr.  Castillo  states  that  the  Properties 
were  appraised  by  Mr.  Carl  Hill  (Mr. 
Hill),  a  real  estate  appraiser  with  over  22 
years  of  specialized  experience  in 
valuing  commercial  properties.  In 
appraising  these  Properties,  Mr.  Hill 
used  the  sales  comparison  approach  and 
determined  that  the  fair  market  value  of 
the  First  Property  was  $70,000  as  of 
March  15,  1999  and  the  fair  market 
value  of  the  Second  Property  was 
$42,000  as  of  March  15,  1999. 


I" The  application  for  this  proposed  exemption, 
which  was  filed  on  lanuary  19.  2001,  was  initially 
assigned  the  number  D-10967  before  being 
reassigned  the  above-referenced  application  number 
on  luly  22.  20O2. 


^  The  applicant  represents  that  at  the  time  of  the 
Sales,  these  costs  (i.e.,  taxes,  association  dues,  and 
maintenance)  totaled  51,297. 

»  Using  the  cash  received  from  the  Sales,  the 
applicant  states  that  the  Plan  acquired  the  New 
Property  on  August  27, 1999  from  an  unrelated 
third  party  for  approximately  $690,000.  Dr.  Castillo 
states  further  that  he  has  been  unsuccessful  in  his 
attempts  to  resell  the  Properties  on  the  open  market. 


6.  Dr.  Castillo  states  that  the 
participation  by  the  Plan  in  the  Sales 
benefited  the  participants  and 
beneficiaries  of  the  Plan.  In  this  regard, 
Dr.  Castillo  states  that  the  cash  received 
by  the  Plan  fitjm  the  Sales  enabled  the 
Plan  to  acquire  the  New  Property.  In  so 
doing,  the  Plan  acquired  an  asset  that 
Dr.  Castillo  anticipates  will  provide  a 
suitable  rate  of  return  to  the  Plan. 

7.  Dr.  Castillo  represents  that  the 
Sales  were  protective  of  the  participants 
and  beneficiaries  of  the  Plan  since  the 
terms  of  the  Sales  were  no  less  favorable 
to  the  Plan  than  the  terms  available 
between  unrelated  parties.  In  this 
regard,  the  Plan  received  the  current  fair 
market  value  of  the  Properties  without 
incurring  any  of  the  costs  or  fees 
associated  therein.  In  addition.  Dr. 
Castillo  states  that  the  Sale  was  in  the 
best  interests  of  the  Plan  since  it 
enabled  the  Plan  to  sell  a  non- 
appreciating  asset  that  had  limited 
marketability.  Finally,  Dr.  Castillo  states 
that  the  proposed  exemption  is 
administratively  feasible  in  that  the 
Sales  involved  one-time  tremsactions  for 
cash. 

a.  In  summary,  Dr.  Castillo  represents 
that  the  Sales  satisfy  the  criteria  of 
section  408(a)  of  the  Act  since: 

(a)  The  terms  and  conditions  of  the 
Sales  were  at  least  as  favorable  to  the 
Plan  as  those  obtainable  in  similar 
arm's-length  transactions  involving 
unrelated  parties; 

(b)  Each  Sale  was  a  one-time 
transaction  for  cash; 

(c)  The  amount  of  cash  received  by 
the  Plan  for  each  Property  equaled  the 
fair  market  value  of  such  Property  as  of 
the  date  of  the  Sales  as  determined  by 

a  qualified,  independent  appraiser;  and 

Id)  T^e  Plan  did  not  pay  any  fees  or 
commissions  in  connection  with  the 
Sales. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Motta  of  the  Department, 
telephone  (202)  693-8544.  (This  is  not 
a  toll-free  number.) 

DuPont  Capital  Management 
Corporation  (DCMC),  Located  in 
Wilmington,  DE 

[Application  Nos.  D-11111, 11112. 11113] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procediues  set 
forth  in  29  CFR  part  2570^  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975(a)  and  (b)  of 


the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  the  past  extension  of 
credit  from  the  DuPont  Pension  and 
Retirement  Plan,  the  Pioneer  Hi-Bred 
International,  Inc.  Retirement  Plan  and 
the  Protein  Technologies  International 
Retirement  Plan  (collectively,  the 
Plans)^  to  the  Dow  Chemical  Company 
(Dow),  a  party  in  interest  with  respect 
to  the  Plans,  as  a  result  of  the  holding 
by  the  Plans  of  certain  corporate  debt 
seciuities  (the  Bonds)  issued  by  Dow, 
for  the  period  from  October  25,  2000 
until  July  10,  2001  provided  the 
following  conditions  were  satisfied: 

(a)  The  purchase  of  the  Bonds  by  the 
Plans  was  a  one-time  transaction  for 
cash; 

(b)  The  Plans  paid  no  more  than  the 
current  fair  market  value  for  the  Bonds 
at  the  time  of  the  transaction,  as 
determined  by  a  reputable, 
independent,  third  party  market  source; 

(c)  The  Bonds  were  sold  on  July  10, 
2001  for  $1,975,320  at  a  profit  of 
$126,580  for  the  Plans; 

(d)  The  purchase  of  the  Bonds  was  not 
part  of  an  agreement,  arrangement  or 
understanding  designed  to  benefit  Dow 
or  any  other  party  in  interest  with 
respect  to  the  Plans;  and 

(e)  The  transaction  represented  less 
than  .02%  of  each  Plan's  total  assets. 

Effective  Date  of  Exemption 

The  proposed  exemption,  if  granted, 
will  be  effective  for  the  period  from 
October  25,  2000  (the  date  of  the 
acquisition  of  the  Bonds  by  the  Plans) 
imtil  July  10,  2001  (the  date  the  Bonds 
were  sold). 

Summary  of  Facts  and  Representations 

1 .  The  applicant  is  DuPont  Capital 
Management  Corporation  (DCMC),  a 
wholly  owned  subsidiary  of  E.I.  dupont 
de  Nemours  and  compemy  (DuPont), 
and  organized  as  a  Delaware  corporation 
with  its  principal  office  in  Wilmington, 
Delaware.  As  of  December  31,  2001, 
DCMC  had  total  assets  under  its 
management  with  an  aggregate  market 
value  of  approximately  $19.3  billion. 
DCMC  is  an  investment  advisor, 
registered  under  the  Investment 
Advisers  Act  of  1940,  for  the  assets  of 
the  DuPont  Pension  Trust  Fund  (the 
Trust),  which  holds  the  assets  of  the 
Plans.  DCMC  has  managed  the  assets  of 
the  Trust  since  July  1997.  The  aggregate 


»  Because  the  Plans  are  funded  through  the  same 
trust  and  each  has  an  undivided  interest  in  the 
assets  of  such  trust,  this  application  will  treat  the 
purchase  of  the  Bonds  (as  defined  herein)  by  the 
Plans  as  a  single  transaction  and  information 
concerning  such  purchase  will  be  discussed  on  an 
aggregate  basis.  ' 


fair  market  value  of  the  Trust's  assets  is 
in  excess  of  $13  billion. 

2.  DuPont  is  the  plan  sponsor  of  the 
DuPont  Pension  and  Retirement  Plan. 
The  applicant  estimates  that  there  are 
currently  156,677  participants  and 
beneficiaries  in  the  DuPont  Pension  and 
Retirement  Plan.  Pioneer  Hi-Bred 
International  Inc.  and  Protein 
Technologies  International,  each  of 
which  is  a  subsidiary  of  DuPont,  are  the 
plan  sponsors  of  the  Pioneer  Hi-Bred 
International  Inc.  Retirement  Plan  and 
the  Protein  Technologies  International 
Retirement  Plan,  respectively.  The 
applicant  represents  that  there  are 
currently  5,000  participants  and 
beneficiaries  in  the  Pioneer  Hi-Bred 
International,  Inc.  Retirement  Plan,  and 
734  participants  and  beneficiaries  in  the 
Protein  Technologies  International 
Retirement  Plan. 

3.  The  applicant  represents  that 
DCMC  provides  investment 
management  services  to  various 
employee  benefit  plans,  including  plans 
sponsored  by  DuPont  and  its 
subsidiaries  (i.e..  Pioneer  Hi-Bred 
International,  Inc.  and  Protein 
Technologies  International)  and 
affiliates  (collectively,  the  DuPont 
Group),  with  respect  to  a  spectrum  of 
investments  consisting  primarily  of 
domestic  and  international  equities, 
fixed-income  securities,  and  various 
alternative  investments  (including  real 
estate,  venture  capital,  and  commodity 
futures).  DCMC  utilizes  value-based 
investment  strategies  with  the  objective 
of  achieving  maximum  retiu-n  consistent 
with  levels  of  risk  suitable  to  each  Plan. 

4.  DuPont  and  Dow  participate  in  a 
50/50  joint  ventiu-e  known  as  DuPont 
Dow  Elastomers  LLC  (DDE),  as  a  result 
of  which  Dow  is  a  party  in  interest  with 
respect  to  the  Plans.  In  this  regard.  Dow 
is  a  party  in  interest  with  respect  to  the 
Plans  under  section  3(14)(I)  of  the  Act 
because  it  is  a  10%  or  more  joint 
venturer  of  DDE.  DDE  is  a  party  in 
interest  with  respect  to  the  DuPont 
Pension  and  Retirement  Plan  under 
section  3(14){G)  of  the  Act.  as  an  entity 
50%  owned  by  DuPont  (which  is  a  party 
in  interest  wili  respect  to  such  Plan 
under  section  3{14)(C)  of  the  Act).  DDE 
is  a  party  in  interest  with  respect  to  the 
Pioneer  Hi-Bred  International,  Inc. 
Retirement  Plan  and  the  Protein 
Technologies  International  Retirement 
Plan  under  section  3(14)(G)  of  the  Act, 
as  an  entity  50%  owned  by  DuPont 
which  is  a  party  in  interest  with  respect 
to  such  Plans  under  section  3{14)(E)  of 
the  Act.  The  annual  sales  of  DDE 
represent  less  than  2%  of  DuPont's  total 
annual  sales. 

5.  According  to  the  applicant,  as  a 
result  of  the  inadvertent  Mlure  to 
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identify  Dow  as  a  party  in  interest  with 
respect  to  the  Plans, ^^  DCMC  purchased 
on  October  25,  2000,  on  behalf  of  the 
Plans,  certain  corporate  debt  securities 
issued  by  Dow  {i.e.,  the  Bonds).  The 
decision  to  purchase  the  Bonds  was 
made  by  employees  of  DCMC  who 
specialize  in  purchases  of  corporate 
debt  securities.  The  principal  amount  of 
the  Bonds  purchased  by  the  Plans  was 
$2,000,000.  The  Bonds  were  purchased 
in  a  principal  transaction  by  the  Plans 
from  UBS  Warbujg,  an  entity  unrelated 
to  the  Plans.  The  Bonds  were  sold  in  a 
subsequent  principal  transaction  by  the 
Plans  to  Lehman  Brothers,  an  entity 
unrelated  to  the  Plans.  The  Bonds  were 
purchased  on  October  25,  2000  for 
$1,975,320  (including  accrued  but 
unpaid  interest)  and  were  sold  on  July 
10,  2001  for  $2,101,900  (including 
accrued  but  impaid  interest). 

6.  It  is  represented  that  Dow  issued  a 
total  of  $1  billion  of  the  Bonds. 
Accordingly,  the  Plans  purchased  0.2% 
of  the  total  Bond  issue.  The  coupon  rate 
on  the  Bonds  was  7%%  per  annum.  The 
Bonds  had  a  credit  rating  of  A/Al  by 
Standard  and  Poor's  Rating  Services  and 
Moody's  Investor  Service,  Inc., 
respectively,  at  the  time  of  the  Plans' 
purchase.  The  applicant  represents  that 
the  expected  duration  of  the  Bonds  was 
approximately  11.9  years.  The  Bonds 
were  debentures  with  interest  payable 
semi-annually  and  principal  payable  at 
maturity.  The  Bonds  represented  a  de 
minimus  percentage  of  each  Plan's  total 
assets.  In  the  aggregate  the  Bonds 
represented  less  than  .02%  of  the 
Trust's  total  assets  at  the  time  of  the 
acquisition. 

7.  The  applicant  states  that  the 
transaction  was  in  the  interests  of  the 
Plans'  participants  and  beneficiaries 
since  the  acquisition  and  sale  of  the 
Bonds  resulted  in  a  profit  totaling 
$126,580.  Moreover,  the  applicant 
represents  that  the  purchase  of  the 
Bonds  was  equitable  to  the  Plans  since 


'"In  this  proposed  exemption,  the  Department  is 
providing  no  opinion  as  to  whether  the  Plans' 
acquisition  and  holding  of  the  Bonds  violated  any 
of  the  fiduciary  responsibility  provisions  of  Part  4 
of  Title  1  of  the  Act  other  than  section  406(a).  In 
this  regard,  the  applicant  has  not  requested,  nor  is 
the  Department  providing,  any  relief  from  section 
406(b)  of  the  Act  in  connection  with  the  subject 
transactions.  The  Department  notes  that  section 
406(h)  of  the  Act  provides,  in  pertinent  part,  that 
a  fiduciary  of  a  plan  shall  not  deal  with  the  assets 
of  the  plan  in  his  own  interest  or  for  his  own 
account,  nor  act  on  behalf  of  a  party  (or  represent 
a  party)  whose  interests  are  adverse  to  the  interests 
of  the  plan  or  the  interests  of  its  participants  or 
beneficiaries.  In  addition,  section  404(a)  of  the  Act 
requires,  among  other  things,  that  a  Tiduciary  of  a 
plan  act  prudently,  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries,  and  for  the 
exclusive  purpose  of  providing  benefits  to 
participants  and  beneficiaries  when  making 
investment  decisions  on  behalf  of  a  plan. 


the  Plans  paid  no  more  than  the  current 
fair  market  value  for  the  Bonds  at  the 
time  of  the  acquisition.  In  this  regard,  it 
is  represented  that  in  providing  the 
acquisition  price  of  the  Bonds  to  DCMC, 
the  DCMC  trader  responsible  for  the 
purchase  of  the  Bonds  utilized  pricing 
mechanisms  commonly  employed  in  the 
over-the-counter  fixed  income  markets. 
Specifically,  the  purchase  price  was 
determined  in  consideration  of 
competitive  offers  from  multiple 
dealers." 

The  applicant  represents  that  upon 
identifying  the  extension  of  credit  as  a 
prohibited  transaction,  DCMC  acted 
promptly  to  deal  with  the  problem  by 
filing  for  a  retroactive  exemption  witii 
the  Department.  In  addition,  the 
applicant  has  established  new  internal 
compliance  procedures  for  considering 
any  new  purchases  of  debt  instruments 
for  client  pension  plans  in  order  to 
avoid  futiu'e  prohibited  transactions 
under  the  Act.  According  to  the 
applicant,  special  lists  must  now  be 
maintained  for  each  Plan  of  all  joint 
ventures  of  DuPont  or  a  subsidiary 
where  DuPont  owns  (directly  or 
indirectly)  at  least  50%  of  the  joint 
venture  and  another  joint  venturer  owns 
at  least  10%  of  the  joint  venture. 
Pmsuant  to  compliance  procedures,  the 
applicant's  bond  trading  personnel  must 
check  these  lists  prior  to  any  new 
purchases  of  such  bonds  for  the  Plans. 
The  lists  must  be  updated  monthly. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  exemption 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  because: 

(a)  The  purchase  of  the  Bonds  by  the 
Plans  was  a  one-time  cash  transaction; 

(b)  The  Plans  purchased  the  Bonds  at 
their  current  fair  market  value  from  an 
unrelated  party,  based  on  prices 
determined  by  a  reputable,  independent 
third  party  market  source; 

(c)  "The  purchase  of  the  Bonds  was  not 
part  of  an  arrangement,  agreement,  or 
understanding  designed  to  benefit  Dow 
or  any  other  party  in  interest  with 
respect  to  the  Plans; 

(d)  The  purchase  and  sale  of  the 
Bonds  resulted  in  the  Plan's  receipt  of 
a  profit  totaling  $126,580;  and 

(e)  The  applicant  has  established  new 
internal  compliance  procediues  to  avoid 
future  prohibited  transactions  under  the 
Act  for  acquisition  of  bonds  by  the 
Plans. 


' '  Pricing  sources  for  the  acquisition  of  the  Bonds 
were  electronic  sources  on  trader  desks. 
Information  concerning  dealer  quotes  is  updated  via 
computer  monitors  available  to  each  of  the  primary 
security  dealers.  These  sources  include,  but  are  not 
limited  to.  Bloomberg,  Telerate,  Reuters,  Salomon 
Yield  Book  and  Lehman  Brothers  PC  Product  in 
addition  to  daily  flow  and  pricing  indications 
received  directly  from  10-15  broker/dealers. 


FOR  FURTHER  INFORMATKSN  CONTACT: 
Brian  Buyniski  of  the  Department  at 
(202)  693-8545.  (This  is  not  a  toll-ft-ee 
number). 

DuPont  Capital  Management 
Corporation  (DCMC),  Located  in 
Wilmington,  DE     ■ 

[Application  Nos.  D-11114, 11115, 11116, 
11117,  11118) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  the  past  extension  of 
credit  from  the  DuPont  Pension  and 
Retirement  Plan,  the  Pioneer  Hi-Bred 
International,  Inc.  Retirement  Plan,  the 
Protein  Technologies  International 
Retirement  Plan  and  the  DuPont  Savings 
and  Investment  Plan  (collectively,  the 
Plans)' 2  to  ConAgra  Foods,  Inc. 
(ConAgra),  a  party  in  interest  with 
respect  to  the  Plans,  as  a  result  of  the 
holding  by  the  Plans  of  certain  corporate 
debt  seciuities  (the  Bonds)  issued  by 
ConAgra,  for  the  period  from  September 
5,  2001  until  October  17,  2001,  provided 
the  following  conditions  were  satisfied: 

(a)  The  purchase  of  the  Bonds  by  the 
Plans  was  a  one-time  transaction  for 
cash; 

(b)  The  Plans  paid  no  more  than  the 
ciurent  fair  market  value  for  the£onds 
at  the  time  of  the  transaction,  as 
determined  by  reputable,  independent, 
third  party  market  sources; 

(c)  "The  Bonds  were  sold  on  October 
17,  2001  for  $4,234,531  at  a  profit  of 
$185,638  for  the  Plans; 

(d)  The  purchase  of  the  Bonds  was  not 
part  of  an  agreement,  arrangement  or 
understanding  designed  to  benefit 
ConAgra  or  any  other  party  in  interest 
with  respect  to  the  Plans;  and 

(e)  The  transaction  represented  less 
than  1%  of  each  Plan's  total  assets. 

Effective  Date  of  Exemption 

The  proposed  exemption,  if  granted, 
will  be  effective  for  the  period  from 


■  ^  Because  the  Plans  are  funded  through  the  same 
trust  and  each  has  an  undivided  interest  in  the 
assets  of  such  trust,  this  application  will  treat  the. 
purchase  of  the  Bonds  (as  defined  herein)  by  the 
Plans  as  a  single  transaction  and  information 
concerning  such  purchase  will  be  discussed  on  an 
aggregate  basis. 
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September  5,  2001  (the  date  of  the 
acquisition  of  the  Bonds  by  the  Plans) 
until  October  17,  2001  (the  date  the 
Bonds  were  sold). 

Summary  of  Facts  and  Representations 

1.  The  applicant  is  DuPont  Capital 
Management  Corporation  (DCMC),  a 
wholly  owned  subsidiary  of  E.I.  duPont 
de  Nemours  and  Company  (DuPont), 
and  organized  as  a  Delaware  corporation 
with  its  principal  office  in  Wilmington, 
Delaware.  As  of  December  31,  2001, 
DCMC  had  total  assets  under  its 
management  with  an  aggregate  market 
value  of  approximately  $19.3  billion. 
DCMC  is  an  investment  advisor, 
registered  under  the  Investment 
Advisers  Act  of  1940,  for  the  assets  of 
the  DuPont  Pension  Trust  Fund  (the 
Trust),  which  holds  the  assets  of  the 
Plans.  DCMC  has  managed  the  assets  of 
the  Trust  since  July  1997.  The  aggregate 
fair  market  value  of  the  Trust's  assets  is 
in  excess  of  $13  billion. 

2.  DuPont  is  the  plan  sponsor  of  the 
DuPont  Pension  and  Retirement  Plan 
and  the  DuPont  Savings  and  Investment 
Plan.  The  applicant  estimates  that  there 
are  currently  156,677  participants  and 
beneficiaries  in  the  DuPont  Pension  and 
Retirement  Plan  and  84,562  in  the 
DuPont  Savings  and  Investment  Plan. 
Pioneer  Hi-Bred  International  Inc.  and 
Protein  Technologies  International,  each 
of  which  is  a  subsidiary  of  DuPont,  are 
the  plan  sponsors  of  the  Pioneer  Hi-Bred 
International  Inc.  Retirement  Plan  and 
the  Protein  Technologies  International 
Retirement  Plan,  respectively.  The 
applicant  represents  that  there  are 
currently  5,000  participants  and 
beneficiaries  in  the  Pioneer  Hi-Bred 
International,  Inc.  Retirement  Plan,  and 
734  participants  and  beneficiaries  in  the 
Protein  Technologies  International 
Retirement  Plan. 

3.  The  applicant  represents  that 
DCMC  provides  investment 
management  services  to  various 
employee  benefit  plans,  including  plans 
sponsored  by  DuPont  and  its 
subsidiaries  (j.e..  Pioneer  Hi-Bred 
IntematioucJ,  Inc.  and  Protein 
Technologies  International)  and 
affiliates  (collectively,  the  DuPont 
Group),  with  respect  to  a  spectriun  of 
investments  consisting  primarily  of 
domestic  and  international  equities, 
fixed-income  securities,  and  various 
alternative  investments  (including  real 
estate,  venture  capital,  and  commodity 
futures).  DCMC  utilizes  value-based 
investment  strategies  with  the  objective 
of  achieving  maximum  retiun  consistent 
with  levels  of  risk  suitable  to  each  Plan. 

4.  DuPont  and  ConAgra  participate  in 
a  50/50  joint  venture  known  as 
Ecological  Chemical  Products 


(Ecochem),  as  a  result  of  which  ConAgra 
is  a  party  in  interest  with  respect  to  the 
Plans.  In  this  regard,  ConAgra  is  a  party 
in  interest  with  respect  to  the  Plans 
under  section  3(14)(I)  of  the  Act  because 
it  is  a  10%  or  more  joint  venturer  of 
Ecochem.  Ecochem  is  a  party  in  interest 
with  respect  to  the  DuPont  Pension  and 
Retirement  Plan  and  the  DuPont  Savings 
and  Investment  Plan  under  section 
3(14)(G)  of  the  Act,  as  an  entity  50% 
owned  by  DuPont  (which  is  a  party  in 
interest  with  respect  to  such  Plan  under 
section  3(14)(C)  of  the  Act).  Ecochem  is 
a  party  in  interest  with  respect  to  each 
of  DuPont  Dow  Elastomers  Pension  and 
Retirement  Plan,  the  Pioneer  Hi-Bred 
International,  Inc.  Retirement  Plan  and 
the  Protein  Technologies  International 
Retirement  Plan  under  section  3(14)(G) 
of  the  Act,  as  an  entity  50%  owned  by 
DuPont  which  is  a  party  in  interest  with 
respect  to  such  Plans  under  section 
3(14)(E)  of  the  Act.  According  to  the 
applicant,  the  value  of  DuPont's  interest 
in  Ecochem  represents  less  than  1  %  of 
DuPont's  total  net  value. 

5.  According  to  the  apphcant,  as  a 
result  of  the  inadvertent  failiu«  to 
identify  ConAgra  as  a  party  in  interest 
with  respect  to  tbe  Plans, ^^  DCMC 
purchased  on  September  5,  2001,  on 
behalf  of  the  Plans,  certain  corporate 
debt  securities  issued  by  ConAgra  (i.e., 
the  Bonds).  The  decision  to  purchase 
the  Bonds  was  made  by  employees  of 
DCMC  who  specialize  in  purchases  of 
corporate  debt  securities.  The  principal 
amount  of  the  Bonds  purchased  by  the 
Plans  was  $4,051,000.  The  Bonds  were 
purchased  in  a  principal  transaction  by 
the  Plans  from  Merrill  Lynch,  an  entity 
unrelated  to  the  Plans,  as  part  of  a  new 
issuance  of  the  Bonds  by  the  issuer, 
ConAgra.  The  Bonds  were  sold  in  a 
subsequent  principal  transaction  by  the 
Plans  to  UBS  Warburg,  an  entity 
unrelated  to  the  Plans.  The  Bonds  were 
piu-chased  by  the  Plans  on  September  5, 
2001  for  $4,048,893  (including  accrued 


'^In  this  proposed  exemption,  the  Department  is 
providing  no  opinion  as  to  whether  the  Plans' 
acquisition  and  holding  of  the  Bonds  violated  any 
of  the  fiduciary  responsibility  provisions  of  Part  4 
of  Title  I  of  the  Act  other  than  section  406(a).  In 
this  regard,  the  applicant  has  not  requested,  nor  is 
the  Department  providing,  any  relief  from  section 
406(b)  of  the  Act  in  connection  with  the  subject 
transactions.  The  Department  notes  that  section 
406(b)  of  the  Act  provides,  in  pertinent  part,  that 
a  fiduciary  of  a  plan  shall  not  deal  with  the  assets 
of  the  plan  in  his  own  interest  or  for  his  own 
account,  nor  act  on  behalf  of  a  party  {or  represent   ' 
a  party)  whose  interests  are  adverse  to  the  interests 
of  the  plan  or  the  interests  of  its  participants  or 
beneficiaries.  In  addition,  section  404(a)  of  the  Act 
requires,  among  other  things,  that  a  fiduciary  of  a 
plan  act  prudently,  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries,  and  for  the 
exclusive  purpose  of  providing  benefits  to 
participants  and  beneficiaries  when  making 
investment  decisions  on  behalf  of  a  plan. 


but  unpaid  interest)  and  were  sold  on 
October  17,  2001  for  $4,234,531  by  the 
Plans  (including  accrued  but  unpaid 
interest). 

6.  It  is  represented  that  ConAgra 
issued  a  total  qf  $1  billion  of  the  Bonds. 
Accordingly,  the  Pension  Plans  and 
Savings  Plan  purchased  0.41%  of  the 
total  Bond  issue.  The  coupon  rate  on  the 
Bonds  was  6.75%  per  annum.  The 
Bonds  had  a  credit  rating  of  BBB-(-/Baal 
by  Standard  and  Poor's  Rating  Services 
and  Moody's  Investor  Service,  Inc., 
respectively,  at  the  time  of  the  Plans' 
purchase.  No  change  in  such  rating 
occurred  while  the  Bonds  were  held  by 
the  Plans.  The  applicant  represents  that 
the  expected  duration  of  the  Bonds  was 
approximately  6.7  years.  The  Bonds 
paid  interest  semi-annually,  with  the 
total  principal  amount  payable  at 
matiu-ity.  The  Bonds  also  had  certain 
special  features  that  allowed  them  to  be 
called  (i.e.,  redeemed)  by  the  issuer,  at 
certain  times.  The  Bonds  represented  a 
de  minimus  percentage  of  each  Plan's 
total  assets.  In  the  aggregate  the  Bonds 
represented  less  than  1%  of  the  Trust's 
total  assets  at  the  time  of  the 
acquisition. 

7.  The  applicant  states  that  the 
transaction  was  in  the  interests  of  the 
Plans'  participants  and  beneficiaries 
since  the  acquisition  and  sale  of  the 
Bonds  resulted  in  a  profit  totaling 
$185,638.  Moreover,  the  applicant 
represents  that  the  purchase  of  the 
Bonds  was  equitable  to  the  Plans  since 
the  Plans  paid  no  more  than  the  current 
fair  market  value  for  the  Bonds  at  the 
time  of  the  acquisition.  In  this  regard, 
the  Bonds  were  purchased  by  the  Plans 
at  the  same  price  that  was  paid  by  all    « 
other  investors  at  the  time  of  issuance 
by  ConAgra.  Thus,  the  DCMC  trader 
responsible  for  the  purchase  of  the 
Bonds  relied  on  the  pricing  mechanisms 
that  were  used  by  Merrill  Lynch  and  the 
other  imderwriters  in  determining  the 
price  of  the  Bonds  at  the  time  of 
issuance.  DCMC  represents  that  the 
pricing  mechanisms  for  the  Bonds  were 
those  conunonly  employed  in  the  over- 
the-coimter  fixed-income  markets. 

The  applicant  represents  that  upon 
identifying  the  extension  of  credit  as  a 
prohibited  transaction,  DCMC  acted 
promptly  to  deal  with  the  problem  by 
filing  for  a  retroactive  exemption  with 
the  Department.  In  addition,  the 
applicant  has  established  new  internal 
compliance  procedures  for  considering 
any  new  purchases  of  debt  instruments 
for  client  pension  plans  in  order  to 
avoid  future  prohibited  transactions 
imder  the  Act.  According  to  the 
applicant,  special  lists  must  now  be 
maintained  for  each  Plan  of  all  joint 
ventures  of  DuPont  or  a  subsidiary 
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where  DuPont  owns  (directly  or 
indirectly)  at  least  50%  of  the  joint 
venture  and  another  joint  ventiu«r  owns 
at  least  10%  of  the  joint  venture. 
Pursuant  to  compliance  procedures,  the 
applicants  bond  trading  personnel  must 
check  these  lists  prior  to  any  new 
purchases  of  such  bonds  for  the  Plans. 
The  lists  must  be  updated  monthly. 

8.  hi  summary,  the  applicant 
represents  that  the  proposed  exemption 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  because: 

(a)  The  purchase  of  the  Bonds  by  the 
Plans  was  a  one-time  cash  transaction; 

(b)  The  Plans'  purchased  the  Bonds  at 
their  current  fair  market  value  from  an 
unrelated  party,  based  on  prices 
determined  by  a  reputable,  independent 
third  party  market  sources; 

(c)  The  Bonds  were  sold  by  the  Plans 
on  October  17,  2001  for  $4,234,531  at  a 
profit  of  $185,638  for  the  Plans,  and; 

(d)  The  piu-chase  of  the  Bonds  was  not 
part  of  an  agreement,  arrangement  or 
imderstanding  designed  to  benefit 
ConAgra  or  any  other  party  in  interest 
with  respect  to  the  Plans;  and 

(e)  The  transaction  represented  less 
than  1%  of  each  Plan's  total  assets. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Buyniski  of  the  Department  at 
(202)  693-8545.  (This  is  not  a  toU-fi-ee 
number). 

DuPont  Capital  Management 
Corporation  (DCMC),  Located  in 
Wilmington,  DE 

(Application  Nos.  D-11119.  11120] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procediues  set 
forth  in  29  CFR  part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  of  the  Act 
and  the  sanctions  resulting  bom  the 
application  of  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  the  past  extension  of 
credit  fi-om  the  CONSOL  Inc.  Employee 
Retirement  Plan  and  the  CONSOL  Inc. 
Investment  Plan  for  Salaried  Plans 
(collectively,  the  Plans)  to  Conoco  Inc. 
(Conoco),  a  party  in  interest  with 
respect  to  the  Plans,  as  a  result  of  the 
holding  by  the  Plans  of  certain  corporate 
debt  securities  (the  Bonds)  issued  by 
Conoco,  for  the  period  from  December 
29,  1999  through  August  16,  2001, 
provided  the  following  conditions  were 
satisfied: 


(a)  The  purchase  of  the  Bonds  by  the 
Plans  was  a  one-time  transaction  for 
cash; 

(b)  The  Plans  paid  no  more  than  the 
current  fair  market  value  for  the  Bonds 
at  the  time  of  the  transaction,  as 
determined  by  reputable,  independent, 
third  party  market  sources; 

(c)  The  Bonds  were  sold  on  August 
16,  2001  for  $816,641  at  a  profit  of 
$61,858  for  the  Plans; 

(d)  The  piu-chase  of  the  Bonds  was  not 
part  of  an  agreement,  arrangement  or 
understanding  designed  to  benefit 
Conoco  or  any  other  party  in  interest 
with  respect  to  the  Plans;  and 

(e)  The  transaction  represented  less 
than  1%  of  each  Plan's  total  assets. 

Effective  Date  of  Exemption 

The  proposed  exemption,  if  granted, 
will  be  effective  for  the  period  from 
December  29,  1999  (the  date  of  the 
acquisition  of  the  Bonds  by  the  Plans) 
until  August  16,  2001  (the  date  the 
Bonds  were  sold). 

Summary  of  Facts  and  Representations 

1.  The  applicant  is  DuPont  Capital 
Management  Corporation  (DCMC),  a 
wholly  owned  subsidiary  of  E.I.  duPont 
de  Nemours  and  Company  (DuPont), 
and  organized  as  a  Delaware  corporation 
with  its  principal  office  in  Wilmington, 
Delaware.  As  of  December  31,  2001, 
DCMC  had  total  assets  imder  its 
management  with  an  aggregate  market 
value  of  approximately  $19.3  billion. 
DCMC  is  an  investment  advisor, 
registered  under  the  Investment 
Advisers  Act  of  1940,  for  the  assets  of 
the  DuPont  Pension  Trust  Fund  (the 
Trust),  which  holds  the  assets  of  the 
Plans.  DCMC  has  managed  the  assets  of 
the  Trust  since  Jidy  1997.  The  aggregate 
fair  market  value  of  the  Trust's  assets  is 
in  excess  of  $13  billion. 

2.  CONSOL  Energy  Inc.,  is  the  plan 
sponsor  of  the  CONSOL  Inc.  Employee 
Retirement  Plan  and  the  CONSOL  Inc. 
Investment  Plan  for  Salaried  Employees. 
The  applicant  represents  that  there  are 
currently  7,049  participants  and 
beneficiaries  in  the  CONSOL  Inc. 
Employee  Retirement  Plan,  and  7,509 
participants  and  beneficiaries  in  the 
CONSOL  Inc.  Investment  Plan  for 
Salaried  Employees. 

3.  The  applicant  represents  that 
DCMC  provides  investment 
management  services  to  various 
employee  benefit  plans,  including  plans 
sponsored  by  DxiPont  and  its 
subsidiaries  [(i.e.,  Pioneer  Hi-Bred 
International,  Inc.  and  Protein 
Technologies  International)  and 
affiliates  (collectively,  the  DuPont 
Group)],  with  respect  to  a  spectrum  of 
investments  consisting  primarily  of 


domestic  and  international  equities, 
fixed-income  securities,  and  various 
alternative  investments  (including  real 
estate,  venture  capital,  and  commodity 
futures).  DCMC  utilizes  value-based 
investment  strategies  with  the  objective 
of  achieving  maximum  return  consistent 
with  levels  of  risk  suitable  to  each  Plan. 

CONSOL,  Inc.  (CONSOL)  was  a 
member  of  the  DuPont  Group  prior  to 
November  5, 1998.  At  that  time,  the 
Trust  held  assets  of  the  Plans.  On 
November  5, 1998,  DuPont  divested 
substantially  all  of  its  holdings  in 
CONSOL.  Thus,  DCMC  is  no  longer  an 
affiliate  of  the  employer  maintaining  the 
Plans.  However,  DCMC  continues  to 
manage  the  assets  of  the  Plans.'* 

4.  CONSOL  Energy  Inc.  and  Conoco 
participate  in  two  50/50  joint  ventures 
known  as  the  Cardinal  States  Gathering 
Partnership  and  the  Pocahontas  Gas 
Partnership  as  a  result  of  which  Conoco 
is  a  party  in  interest  with  respept  to  the 
Plans.  In  this  regard,  each  of  the  joint 
ventures  is  a  party  in  interest  with 
respect  to  the  Plans  under  section 
3(14)(G)  of  the  Act,  as  an  entity  50% 
owned  by  CONSOL  (which  is  a  party  in 
interest  with  respect  to  such  Plan  under 
section  3(14)(C)  of  the  Act).  Conoco  is 

a  party  in  interest  with  respect  to  the 
Plans  under  section  3(14)(I)  because  it  is 
a  10%  or  more  joint  venturer  of  each  of 
the  joint  ventures.  According  to  the 
applicant,  Conoco  is  a  Fortime  500 
company  and  CONSOL  had  sales  in 
excess  of  $2  billion  for  the  year  2000. 
Additionally,  the  value  of  CONSOL's 
aggregate  interest  in  the  joint  ventm-es 
represents  less  than  1%  of  CONSOL's 
total  net  value. 

5.  According  to  the  applicant,  as  a 
result  of  the  inadvertent  failure  to 
identify  Conoco  as  a  party  in  interest 
with  respect  to  the  Plans,'*  DCMC 


"See  Prohibited  Transaction  (PTE)  2001-05,  66 
FR  7789  (lanuary  25,  2001),  which  provides  relief 
for  transactions  between  parties  in  interest  and 
certain  former  DuPont  related  employee  benefit 
plans  whose  assets  are  managed  by  DCMC.  In  this 
regard,  PTE  2001-05  was  not  effective  at  the  time 
of  the  subject  transactions  to  which  this  proposed 
exemption  relates. 

'^  In  this  proposed  exemption,  the  Department  is 
providing  no  opinion  as  to  whether  the  Plans' 
acquisition  and  holding  of  the  Bonds  violated  any 
of  the  fiduciary  responsibility  provisions  of  Pari  4 
of  Title  I  of  the  Act  other  than  section  406(a).  In 
this  regard,  the  applicant  has  not  requested,  nor  is 
the  Department  providing,  any  relief  from  section 
406(b)  of  the  Act  in  connection  with  the  subject 
transactions.  The  Department  notes  that  section 
406(b)  of  the  Act  provides,  in  pertinent  part,  that 
a  fiduciary  of  a  plan  shall  not  deal  with  the  assets 
of  the  plan  in  his  own  interest  or  for  his  own 
account,  nor  act  on  behalf  of  a  party  (or  represent 
a  party)  whose  interests  are  adverse  to  the  interests 
of  the  plan  or  the  interests  of  its  participants  or 
beneficiaries.  In  addition,  section  404(a)  of  the  Act 
requires,  among  other  things,  that  a  fiduciary  of  a 
plan  act  prudently,  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries,  and  for  the 


Federal  Register / Vol.  68,  No.  14 / Wednesday,  January  22,  2003 /Notices 


3051 


purchased  on  December  29, 1999,  on 
behalf  of  the  Plans,  certain  corporate 
debt  securities  issued  by  Conoco  (i.e., 
the  Bonds).  The  decision  to  purchase 
the  Bonds  was  made  by  employees  of 
DCMC  who  specialize  in  purchases  of 
corporate  debt  securities.  The  principal 
amount  of  the  Bonds  purchased  by  the 
Plans  was  $820,000.  The  Bonds  were 
purchased  in  a  principal  transaction  by 
the  Plans  from  Prudential  Bache,  an 
entity  unrelated  to  the  Plans.  The  Bonds 
were  sold  in  a  subsequent  principal 
transaction  by  the  Plans  to  ABN  AMRO, 
an  entity  unrelated  to  the  Plans.  The 
Bonds  were  purchased  by  the  Plans  on 
December  29, 1999  for  $754,783 
(including  accrued  but  unpaid  interest)  . 
and  were  sold  on  August  16,  2001  for 
$816,641  by  the  Plans  (including 
accrued  but  unpaid  interest). 

6.  It  is  represented  that  Conoco  issued 
a  total  of  $1.9  billion  of  the  Bonds. 
Accordingly,  the  Plans  purchased 
0.043%  of  the  total  Bond  issue.  The 
coupon  rate  on  the  Bonds  was  6.95% 
per  annum.  The  Bonds  had  a  credit 
rating  of  BBB+/Baal  by  Standard  and 
Poor's  Rating  Services  and  Moody's 
Investor  Service,  Inc.,  respectively,  at 
the  time  of  the  Plans'  piu-chase.  No 
change  in  such  rating  occurred  while 
the  Bonds  were  held  by  the  Plans.  The 
applicant  represents  that  the  expected 
duration  of  the  Bonds  was 
approximately  11.5  years.  The  Bonds 
paid  interest  semi-annually,  with  the 
total  principal  amoimt  payable  at 
matiuity.  The  Bonds  also  had  certain 
special  features  that  allowed  them  to  be 
called  (i.e.,  redeemed)  by  the  issuer,  at 
certain  times.  The  Bonds  represented  a 
de  minimus  percentage  of  each  Plan's 
total  assets.  In  the  aggregate,  the  Bonds 
represented  less  ihan  1%  of  the  Trust's 
total  assets  at  the  time  of  the 
acquisition. 

7.  The  applicant  states  that  the 
transaction  was  in  the  interests  of  the 
Plans'  participants  and  beneficiaries 
since  the  acquisition  and  sale  of  the 
Bonds  resulted  in  a  profit  totaling 
$61,858.  Moreover,  the  applicant 
represents  that  the  purchase  of  the 
Bonds  was  equitable  to  the  Plans  since 
the  Plans  paid  no  more  than  the  current 
fair  market  value  for  the  Bonds  at  the 
time  of  the  acquisition.  In  this  regard,  it 
is  represented  that  in  providing  the 
acquisition  price  of  the  Bonds  to  DCMC, 
the  DCMC  trader  responsible  for  the 
purchase  of  the  Bonds  utilized  pricing 
mechanisms  commonly  employed  in  the 
over-the-counter  fixed-income  markets. 
Specifically,  the  purchase  price  was 


determined  in  consideration  of 
competitive  offers  from  multiple 
dealers.  1* 

The  applicant  represents  that  upon 
identifying  the  extension  of  credit  as  a 
prohibited  transaction,  DCMC  acted 
promptly  to  deal  with  the  problem  by 
filing  for  a  retroactive  exemption  from 
the  Department.  In  addition,  the 
applicant  has  established  new  internal 
compliance  procedures  for  considering 
any  new  purchases  of  debt  instruments 
for  client  pension  plans  in  order  to 
avoid  future  prohibited  transactions 
under  the  Act.'^  According  to  the 
applicant,  special  lists  must  now  be 
maintained  for  each  Plan  of  all  joint 
ventures  where  CONSOL  owns  (directly 
or  indirectly)  at  least  50%  of  the  joint 
venture  and  another  joint  venturer  owns 
at  least  10%  of  the  joint  venture. 
Pursuant  to  compliance  procedures,  the 
applicant's  bond  trading  personnel  must 
check  these  lists  prior  to  any  new 
purchases  of  such  bonds  for  the  Plans. 
The  lists  must  be  updated  monthly. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  exemption 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  because: 

(a)  The  purchase  of  the  Bonds  by  the 
Plans  was  a  one-time  cash  transaction; 

(b)  The  Plans'  purchased  the  Bonds  at 
their  current  fair  market  value  from  an 
unrelated  party,  based  on  prices 
determined  by  reputable,  independent 
third  party  market  sources; 

(c)  "The  Bonds  were  sold  by  the  Plans 
on  August  16,  2001  for  $816^641  at  a 
profit  of  $61 ,858  for  the  Plans;  and 

(d)  The  purchase  of  the  Bonds  was  not 
part  of  an  agreement,  arrangement  or 
understanding  designed  to  benefit 
Conoco  or  any  other  party  in  interest 
with  respect  to  the  Plans;  and 

(e)  The  transaction  represented  less 
than  1%  of  each  Plan's  total  assets. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Buyniski  of  the  Department  at 
(202)  693-8545.  (This  is  not  a  toll-free 
number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 


exclusive  purpose  of  providing  benefits  to 
participants  and  beneficiaries  when  making 
investment  decisions  on  behalf  of  a  plan. 


"s  Pricing  sources  for  the  acquisition  of  the  Bonds 
were  electronic  sources  on  trader  desks. 
Information  concerning  dealer  quotes  is  updated  via 
computer  monitors  available  to«ach  of  the  primary 
security  dealers.  These  sources  include,  but  are  not 
limited  to,  Bloomberg,  Telerate,  Reuters.  Salomon 
Yield  Book  and  Lehman  Brothers  PC  Product  in 
addition  to  daily  flow  and  pricing  indications 
received  directly  from  10-15  broker/dealers. 

'^The  Department  is  providing  no  opinion  in  this 
proposed  exemption  as  to  whether  such  prohibited 
transactions,  if  entered  into  by  the  Plans,  would  t>e 
covered  by  PTE  2001-05. 


408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  16th  day  of 
January,  2003. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 

|FR  Doc.  03-1354  Filed  1-21-03;  8:45  am) 
BILUNC  CODE  451&-29-P 


NATIONAL  INDIAN  GAMING 
COMMISSION 

Fee  Rates 

agency:  National  Indian  Gaming 

Commission. 

action:  Notice. 
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summary:  Notice  is  hereby  given, 
pursuant  to  25  CFR  514.1(aT(3).  that  the 
National  Indian  Gaming  Commission 
has  adopted  preliminarily  annual  fee 
rates  of  0.00%  for  tier  1  and  0.059% 
(.00059)  for  tier  2  for  calendar  year 
2003.  These  rates  shall  apply  to  all 
assessable  gross  revenues  from  each 
gaming  operation  under  the  jurisdiction 
of  the  Commission.  If  a  tribe  has  a 
certificate  of  self-regulation  under  25 
CFR  part  518,  the  preliminary  fee  rate 
on  class  II  revenues  for  calendar  year 
2003  shall  be  one-half  of  the  aimual  fee 
rate,  which  is  0.0295%  (.000295). 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobby  Gordon,  National  Indian  Gaming 
Commission,  1441  L  Street,  NW.,  Suite 
9100,  Washington.  DC  20005;  telephone 
202/632-7003;  fax  202/632-7066  (these 
are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act 
established  the  National  Indian  Gaming 
Commission  which  is  charged  with, 
among  other  things,  regulating  gaming 
on  Indian  lands. 

The  regulations  of  the  Commission 
(25  CFR  part  514),  as  amended,  provide 
for  a  system  of  fee  assessment  and 
payment  that  is  self-administered  by 
gaming  operations.  Pursuant  to  those 
regulations,  the  Comiiiission  is  required 
to  adopt  and  communicate  assessment 
rates;  the  gaming  operations  are 
required  to  apply  those  rates  to  their 
revenues,  compute  the  fees  to  be  paid, 
report  the  revenues,  and  remit  the  fees 
to  the  Commission  on  a  quarterly  basis. 

The  regulations  of  the  Commission 
and  the  preliminary  annual  rate  being 
adopted  today  are  effective  for  calendar 
year  2003.  Therefore,  all  gaming 
operations  within  the  jurisdiction  of  the 
Conunission  are  required  to  self- 
administer  the  provisions  of  these 
regulations  and  report  and  pay  any  fees 
that  are  due  to  the  Commission  by 
March  31,  2003. 

Richard  B.  SchifT, 

Acting  Chief  of  Staff .  National  Indian  Gaming 

Commission. 

[FR  Doc.  03-1377  Filed  1-21-03;  8:45  am] 

BtLUNG  CODE  756S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
meeting  on  February  4,  2003,  Room  T- 


2B3, 11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  February  4,  2003—1:00  p.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  review  two 
proposed  NRC  documents  for  resolution 
of  Generic  Safety  Issue-191, 
"Assessment  of  Debris  Accumulation  on 
PWR  Sump  Performance".  These 
documents  are:  proposed  NRC  Generic 
Letter  2003-XX,  "Potential  Impact  of 
Debris  Blockage  on  Emergency 
Recirculation  During  Design-Basis 
Accidents  at  Pressurized  Water 
Reactors",  and  associated  draft 
Regulatory  Guide  DG-1107,  "Water 
Sources  for  Long-Term  Recirculation 
Cooling  Following  a  Loss-of-Coolant 
Accident".  The  purpose  of  this  meeting 
is  to  gather  information,  analyze 
relevant  issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Persons  desiring  to  make 
oral  statements  should  notify  the 
Designated  Federal  Official  or  the 
Cognizant  Sta^  Engineer  named  below 
five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public. 

Diuing  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
Nuclear  Energy  Institute,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
Designated  Federal  Official,  Mr.  Sam 
Duraiswamy  (telephone:  301-415-7364) 
or  Mr.  Michael  R.  Snodderly,  Cognizant 
Staff  Engineer  (telephone:  301-415- 
6927)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 


meeting  are  urged  to  contact  one  of  the 
above  named  individuals  at  least  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda. 

Dated:  January  1 5,  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  03-1329  Filed  1-21-03;  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  will  hold  a  meeting 
on  February  6-8,  2003.  in  Conference 
Room  T-2B3,  11545  Rockville  Pike, 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Monday, 
November  20,  2002  (67  FR  70094). 

Thursday,  February  6,  2003 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  a.m.-10:15  a.m.:  Catawba  and 
McGuire  License  Renewal  Application 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  the  Duke  Energy  Corporation 
regarding  the  license  renewal 
application  for  the  Catawba  and 
McGuire  Nuclear  Plants  and  the 
associated  NRC  staffs  final  Safety 
Evaluation  Report. 

10:30  a.m.-12  Noon:  Draft  Regulatory 
Guide  DG-1107,  "Water  Sources  for 
Long-Term  Recirculation  Cooling 
Following  a  Loss-of-Coolant  Accident" 
and  Draft  Generic  Letter  2003-xx, 
related  to  the  Resolution  ofGSI-191, 
"Assessment  of  Debris  Accumulation  on 
PWR  Sump  Performance"  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
Representatives  of  the  NRC  staff 
regarding  Draft  Regulatory  Guide  DG- 
1107  and  Draft  Generic  Letter  2003-xx 
associated  with  the  resolution  of 
Generic  Safety  Issue  (GSI)-191. 

1  p.m.-3  p.m.:  PTS  Reevaluation 
Project:  Technical  Bases  for  Potential 
Revision  to  PTS  Screening  Criterion 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
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regarding  tlie  technical  bases  for 
potential  revision  to  the  pressurized 
thermal  shock  (PTS)  screening  criterion. 

3:15  p.in.-4:45  p.m.:  Draft  Final 
Version  of  Regulatory  Guide  DG-1077, 
"Guidelines  for  Environmental 
Qualification  of  Microprocessor-Based 
Equipment  Important  to  Safety  in 
Nuclear  Power  Plants  "  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff  on  the 
draft  final  version  of  DG-1077. 

5  p.m.-7:15  p.m.:  Proposed  ACRS 
Reports  (Open) — The  Committee  will 
discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting, 
as  well  as  a  proposed  ACRS  report  on 
Safety  Cultxue. 

Friday,  February  7,  2003 

8:30  a.m.-8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  a.m.-8:50  a.m.:  Subcommittee 
Report  (Open) — Report  by  the  Chairman 
of  the  ACRS  Subcommittee  on 
Reliability  and  Probabilistic  Risk 
Assessment  regarding  the  coherence 
plan  for  risk-informed  regulatory 
activities  that  was  discussed  at  the 
January  22,  2003  Subcommittee 
meeting. 

8:50  a.m.-9:15  a.m.:  Subcommittee 
Report  (Open) — Report  by  the  Chairman 
of  the  ACRS  Subcommittee  on 
Reliability  and  Probabilistic  Risk 
Assessment  regarding  the  Westinghouse 
APIOOO  passive  plant  design  PRA  that 
was  discussed  at  the  January  23-24, 
2003  Subcommittee  meeting. 

9:15  a.m.-10:15  a.m.:  Future  ACRS 
Activities/Report  of  the  Planning  and 
Procedures  Subcommittee  (Open) — The 
Committee  will  discuss  the 
recommendations  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  including  anticipated 
workload  and  member  assignments. 

10:15  a.m.-10:30  a.m.:  Reconciliation 
of  ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  the  responses 
from  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting. 

10:45  a.m.-12:15  p.m.:  Annual  ACRS 
Report  on  the  NRC  Safety  Research 


Program  (Open) — The  Committee  will 
discuss  the  draft  ACRS  Report  on  the 
NRC  Safety  Research  Program. 

1 :1 5  p.m.-7  p.m. :  Proposed  ACRS 
Reports  (Open) — The  Committee  will 
discuss  proposed  ACRS  reports. 

Saturday,  February  8,  2003 

8:30  a.m.-l  p.m.:  Proposed  ACRS 
Reports  (Open) — The  Committee  will 
continue  to  discuss  proposed  ACRS 
reports.  In  addition,  the  Committee  will 
discuss  a  draft  report  prepared  by  an 
ACRS  consultant  on  the  role  and  use  of 
PRA  in  the  regulatory  decisionmaking 
process. 

1  p.m.-l:30  p.m.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
diiring  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  11,  2002  (67  FR  63460).  In 
accordance  with  those  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  diu-ing  the  open  portions  of  the 
meeting.  Persons  desiring  to  make  Oral 
statements  should  notify  the  Associate 
Director  for  Technical  Support  named 
below  five  days  before  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made  to  allow 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
the  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
Associate  Director  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be  - 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  Associate  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  as 
well  as  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
Dr.  Sher  Bahadur,  Associate  Director  iat 
Technical  Support  (301^15-0138), 
between  7:30  a.m.  and  4:15  p.m.,  EST. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 


Document  Room  at  pdr@nrc.gov,  or  by 
calling  the  PDR  at  1-800-397-4209,  or 
.from  the  Publicly  Available  Records     • 
System  (PARS)  component  of  NRC's 
document  system  (ADAMS)  which  is 
accessible,  from  the  NRC  Web  site  at 
http://www.nrc.gov/reading-rm/ 
adams.html  or  http://www.nrc.gov/ 
reading-rm/doc-coUections/  (ACRS  & 
ACNW  Mtg  schedules/agendas). 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown,  ACRS  Audio  Visual  Technician 
(301-415-8066),  between  7:30  a.m.  and 
3:45  p.m.,  EST.  at  least  10  days  before 
the  meeting  to  ensure  the  availability  of 
this  service.  Individuals  or 
organizations  requesting  this  service 
will  be  responsible  for  telephone  line 
charges  and  for  providing  the 
equipment  and  facilities  that  they  use  to 
establish  the  videoteleconferencing  link. 
The  availability  of 
videoteleconferencing  services  is  not 
guaranteed. 

Dated:  January  16,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  03-1330  Filed  1-21-03;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Meeting  Notice 

DATES:  Weeks  of  January  20.  27, 

February  3, 10, 17,  24,  2003. 

PLACE:  Corrunissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  20,  2003 

Tuesday.  January  21,  2003 

10  a.m. — Discussion  of  Seciuity  Issues 
(Closed— Ex.  1) 

Thursday,  January  23,  2003 

1:55  p.m. — Affirmation  Session  (Public 
Meeting)  (If  needed) 

2  p.m. — Briefing  on  Status  of  Office  of 
Nuclear  Material  Safety  and 
Safeguards  (NMSS)  Programs, 
Performance,  and  Plans — Materials 
Safety  (Public  Meeting)  (Contact: 
Claudia  Seelig,  301-415-7243) 

This  Meeting  Will  Be  Webcast  Live  at 
the  Web  Address — http://www.nrc.gov. 

Week  of  January  27,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  January  27,  2003. 
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Week  of  February  3,  2003— Tentative 

Tuesday,  February  4,  2003 

10  a.m. — Briefing  on  Status  of  Office  of 
the  Chief  Information  Officer 
(OCIO)  Programs,  Performance,  and 
Plans  (Public  Meeting)  (Contact: 
Jackie  Silber,  301-415-7330) 

This  Meeting  Will  Be  Webcast  Live  at 
the  Web  Address — http://www.nrc.gov. 

Wednesday,  February  5,  2003 

1  p.m. — Discussion  of  Governmental 

Issues  (Closed — Ex.  1  &  9) 

Week  of  February  10,  2003 — Tentative 

Monday,  February  10,  2003 

10  a.m. — Briefing  on  Status  of  Office  of 
Nuclear  Reactor  Regulation  (NRR) 
Programs,  Performance,  and  Plans 
(Public  Meeting)  (Contact:  Michael 
Case,  301^15-1275) 

This  Meeting  Will  Be  Webcast  Live  at 
the  Web  Address — http://www.nrc.gov. 

Tuesday,  February  11,  2003 

10  a.m. — Briefing  on  Status  of  Office  of 
the  Chief  Financial  Officer  (OCFO) 
Programs,  Performance,  and  Plans 
(Public  Meeting)  (Contact:  Patrice 
WilUams-Johnson.  301-415-5732) 

This  Meeting  Will  Be  Webcast  Live  at 
the  Web  Address — http://www.nrc.gov. 

Week  of  February  17,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  February  17,  2003. 

Week  of  February  24,  2003— Tentative 

Monday,  February  24,  2003 

2  p.m. — Meeting  with  National 

Association  of  Regulatory  Utility 
Commissioners  (NARUC)  (Public 
Meeting) 

This  Meeting  Will  Be  Webcast  Live  at 
the  Web  Address — http://wv^w.nrc.gov. 

*  The  schedule  foe  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 

Additional  Information 

By  a  vote  of  5-0  on  January  15,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Discussion  of 
Security  Issues  (Closed — Ex.  1)"  be  held 
on  January  21,  and  on  less  than  one 
week's  notice  to  the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/ schedule. html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 


longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw®nrc.gov. 

Dated:  January  16,  2003. 
David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  03-1537  Filed  1-17-03;  2:55  pm) 

BILUNG  CODE  7590-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Correction  to  Biweekly  Notice 
Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Consideration 

On  January  7.  2003,  the  Federal 
Register  published  the  "Biweekly 
Notice  of  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations."  On  page  808,  for  GPU 
Nuclear  Corporation  and  Saxton 
Nuclear  Experimental  Corporation, 
Table  1,  last  column  total  "2.70e+05" 
should  read  "3.23e-04.  " 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  January,  2003. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  03-1331  Filed  1-21-03;  8:45  ami 

BILLING  CODE  759(M)1-P 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Notice  of  Meeting 

Board  Meeting:  February  24  and  25, 

2003 — Las  Vegas,  Nevada:  panels  of 
the  Nuclear  Waste  Technical 
.    Review  Board  will  meet  to  review 
(1)  seismic  issues  and  (2)  waste 
management  system  operations 
associated  with  a  Yucca  Mountain 
repository. 
Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203, 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  on  Monday.  February  24,  2003, 
and  Tuesday,  February  25,  2003,  panels 
of  the  Nuclear  Waste  Technical  Review 
Board  will  meet  in  Las  Vegas,  Nevada, 
to  review  matters  associated  with  a 
potential  Yucca  Mountain  repository. 


The  meetings  are  open  to  the  public, 
and  opportunities  for  public  comment 
will  be  provided.  The  Board  is  charged 
by  Congress  with  reviewing  the 
technical  and  scientific  validity  of  U.S. 
Department  of  Energy  (DOE)  activities 
related  to  managing  spent  nuclear  fuel 
and  high-level  radioactive  waste. 

The  Board  panel  meetings  will  be 
held  at  the  Best  Western  Tuscany  Suites 
and  Casino,  255  East  Flamingo  Road, 
Las  Vegas,  NV  89109.  The  telephone 
number  is  (702)  947-5918;  the  fax 
number  is  (702)  732-2564.  The  meeting 
will  start  at  8  a.m.  each  day. 

On  February  24,  the  Board's  Panel  on 
the  Repository  and  Panel  on  Site 
Characterization  will  meet  jointly  to 
discuss  seismic  issues.  Following  he 
call  to  order  and  introductory 
statements,  the  panel  will  review  how 
probabilistic  earthquake  ground  motions 
were  developed  by  the  DOE.  Project 
ground  motions  developed  for  the 
Yucca  Moimtain  Project  (YMP)  will  be 
discussed.  The  DOE  will  outline  the 
YMP  approach  to  both  preclosure 
design  and  postclosure  performance 
analyses  for  seismic  events.  The  .    i 
evaluation  will  include  very  low 
probability  site-specific  seismic  ground 
motions,  plans  and/or  conclusions,  and 
the  significance  of  geological 
observations  on  limiting  ground 
motions.  The  presentations  will  include 
consideration  of  a  general  approach  to 
postclosure  seismic  events  on  the 
response  of  waste  package,  drip  ishield, 
and  the  in-drift  configuration  as 
incorporated  into  performance  and  drift 
stability  analyses.  Following  the 
technical  presentations,  a  round-table 
will  specifically  address:  Are  ground, 
motions  realistic  and/or  appropriate  in 
light  of  their  intended  use?  If  not,  what 
might  be  an  alternate  approach?  are  the 
approaches  to  seismic  preclosure  and 
postclosure  issues  appropriate?  If  not, 
what  might  be  some  alternate 
approaches?  Representatives  of  the  State 
of  Nevada  will  also  participate  in  the 
meeting. 

On  February  25,  the  Board's  Waste 
Management  System  Panel  will  meet  to 
review  the  DOE's  plans  for  operating  the 
waste  management  system  associated 
with  a  Yucca  Mountain  repository. 
Following  the  call  to  order  and 
introductory  statements,  the  panel  will 
review  the  DOE's  plans  for  waste 
acceptable  at  nuclear  power  plants  and 
other  points  of  origin.  The  DOE  will 
then  discuss  its  efforts  to  develop  a 
transportation  plcui  for  transporting 
spent  fuel  and  high-level  radioactive 
waste  to  a  Yucca  Mountain  repository. 
A  presentation  on  industry  experience 
in  transporting  highly  radioactive 
materials  will  be  followed  by 
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presentation  giving  the  view  of  state  and 
local  governments  potentially  affected 
by  transportation  to  the  repository.  The 
meeting  will  conclude  with  DOE 
presentations  of  its  plans  for  designing 
and  operating  the  surface  facilities  and 
the  underground  emplacement  areas  of 
a  Yucca  Mountain  repository. 

At  the  conclusion  of  each  meeting,  a 
public  comment  period  has  been 
scheduled.  Those  wanting  to  speak 
during  the  public  comment  periods  are 
encouraged  to  sign  the  "Public 
Comment  Register"  at  the  check-in 
table.  A  time  limit  may  have  to  be  set 
on  individual  remarks,  but  written 
comments  of  any  length  may  be 
submitted  for  the  record. 

A  detailed  agenda  will  be  available 
approximately  one  week  before  each 
meeting.  Copies  of  the  agendas  can  be 
requested  by  telephone  or  obtained  from 
the  Board's  Web  site  at  www.nwtrb.gov. 
Beginning  about  March  31,  2003, 
transcripts  of  the  meetings  will  be 
available  on  the  Board's  Web  site,  via  e- 
mail,  on  computer  disk,  and  on  a 
library-loan  basis  in  paper  format  from 
Davonya  Barnes  of  the  Board  staff. 

A  block  of  rooms  has  been  reserved  at 
the  Best  Western  Tuscany  Hotel. 
Reservations  must  be  made  by  February 
3, 2003,  to  obtain  the  meeting  rate. 
When  making  a  reservation,  please  state 
that  you  are  attending  the  Nuclear 
Waste  Technical  Review  meeting.  For 
more  information,  contact  the  NWTRB; 
Karyn  Severson,  External  Affairs;  2300 
Clarendon  Boulevard,  Suite  1300; 
ArUngton,  VA  22201-3367;  telephone 
703-235-4473;  fax  703-235-4495;  or  by 
"(xmtact  form"  at  http://www.nwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  The  Board's  purpose  is  to 
evaluate  the  technical  and  scientific 
validity  of  activities  imdertaken  by  the 
Secretary  of  Energy  related  to  disposal 
of  the  nation's  spent  nuclear  fuel  and 
high-level  radioactive  waste.  In  the 
same  legislation,  Congress  directed  the 
DOE  to  characterize  a  site  at  Yucca 
Mountain,  Nevada,  to  determine  its 
suitability  as  the  location  of  a  potential 
repository  for  permanently  disposing  of 
spent  nuclear  fuel  and  high-level 
radioactive  waste. 

Dated:  January  15.  2003. 
William  D.  Barnard, 

Executive  Director; Nuclear  Waste  Technical 

Review  Board. 

[FR  Doc.  03-1258  Filed  1-21-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 

Rule  9b-l,  SEC  File  No.  270-429,  OMB 

Control  No.  3235-0480; 
Rule  15c2-7,  SEC  File  No.  270-420.  OMB 

Control  No.  3235-0479. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  9b-l 
Document 


Options  Disclosure 


Rule  9b-l  (17  CFR  240.9b-l)  sets 
forth  the  categories  of  information 
required  to  be  disclosed  in  an  options 
disclosure  document  ("ODD")  and 
requires  the  options  markets  to  file  an 
ODD  with  the  Commission  60  days  prior 
to  the  date  it  is  distributed  to  investors. 
In  addition.  Rule  9b-l  provides  that  the 
ODD  must  be  amended  if  the 
information  in  the  document  becomes 
materially  inaccurate  or  incomplete  and 
that  amendments  must  be  filed  with  the 
Commission  30  days  prior  to  the 
distribution  to  customers.  Finally,  Rule 
9b-l  requires  a  broker-dealer  to  furnish 
to  each  customer  an  ODD  and  any 
amendments,  prior  to  accepting  an  order 
to  purchase  or  sell  an  option  on  behalf 
of  that  customer. 

There  are  5  options  markets  that  must 
comply  with  Rule  9b-l.  These  5 
respondents  work  together  to  prepare  a 
single  ODD  covering  options  traded  on 
eadh  market,  as  well  as  amendments  to 
the  ODD.  These  respondents  file  no 
more  than  one  amendment  per  year, 
which  requires  approximately  8  bom's 
per  year  for  each  respondent.  Thus,  the 
total  compliance  burden  for  options 
markets  per  year  is  40  hours.  "The 
approximate  cost  per  hour  is  $100, 
resulting  in  a  total  cost  of  compliance 
for  these  respondents  of  $4,000  per  year . 
(40  hours  @  $100). 

In  addition,  approximately  2,000 
broker-dealers  must  comply  with  Rule 
9b-l.  Each  of  these  respondents  will 
process  an  average  of  three  new 
customers  for  options  each  week  and. 


therefore,  will  have  to  furnish 
approximately  156  ODDs  per  year.  The 
postal  mailing  or  electronic  delivery  of 
the  ODD  takes  respondents  no  more 
than  30  seconds  to  complete  for  an 
annual  compliance  burden  for  each  of 
these  respondents  of  78  minutes,  or  1.3 
hours.  Thus,  the  total  compliance 
burden  per  year  is  2,600  hours  (2,000 
broker-dealers  X  1.3  hours).  The 
approximate  cost  per  hour  to  these 
respondents  is  $10  per  hour,  resulting  in 
a  total  cost  of  compliance  for  these 
respondents  of  $26,000  per  year  (2,600 
hours®  $10). 

The  total  compliance  burden  for  all 
respondents  under  this  rule  (both 
options  markets  and  broker-dealers)  is 
2640  hours  per  year  (40  +  2,600),  and 
total  compliance  costs  of  $30,000 
($4,000  +  $26,000). 

Rule  15c2-7    Identification  of 
Quotations 

Rule  15C2-7  (17  CFR  240.15c2-7) 
enumerates  the  requirements  with 
which  all  brokers  and  dealers  must 
comply  when  submitting  a  quotation  for 
a  security  (other  than  a  municipal 
security)  to  an  inter-dealer  quotation 
system. 

It  is  estimated  that  there  are  8,500 
brokers  and  dealers.  Industry  personnel 
estimate  that  approximately  900  notices 
are  filed  pursuant  to  Rule  15c2-7 
annually.  Based  on  industry  estimates 
that  respondents  complying  with  Rule 
15c2-7  spend  30  seconds  to  add  notice 
of  an  arrangement  and  1  minute  to 
delete  notice  of  an  arrangement,  the  staff 
estimates  that,  on  an  annual  basis, 
respondents  spend  a  total  of  11.25  hours 
to  comply  vdth  Rule  15c2-7,  based 
upon  past  submissions.  The  average  cost 
per  hour  is  approximately  $35. 
Therefore,  the  total  cost  of  compliance 
for  brokers  and  dealers  is  approximately 
$393.75. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
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Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
^W.,  Washington.  DC  20549. 

Dated:  January  14.  2003. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  03-1343  Filed  1-21-03;  8:45  am] 

BILLING  CODE  8010-01 -4> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27639] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

January  15.  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  under  provisions 
of  the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application(s)  and/or 
declaration(s)  for  complete  statements  of 
the  proposed  transaction(s)  summarized 
below.  The  application(s)  and/or 
declaration(s)  and  any  amendment(s)  is/ 
are  available  for  public  inspection 
through  the  Commission's  Branch  of 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  7,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  February  7,  2003  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

SCANA  Corporation,  et  al.  (70-10087) 

SCANA  Corporation  ("SCANA"),  a 
registered  holding  company,  SCANA's 
three  public-utility  subsidiary 
companies.  South  Carolina  Electric  & 
Gas  Company  ("SCE&G"),  Public 
Service  Compemy  of  North  Carolina 
("PSNC"),  South  Carolina  Generating 
Company,  Inc.  ("GENCO"),  and 
SCANA's  nonutility  subsidiary 
companies,  SCANA  Services,  Inc. 
("SCANA  Services"),  SCANA  Energy 


Marketing,  Inc.,  SCANA  Resources,  Inc., 
South  Carolina  Fuel  Company,  Inc. 
("Fuel  Company"),  South  Carolina 
Pipeline  Corporation,  SCG  Pipeline, 
Inc.,  SCANA  Energy  Trading,  LLC, 
SCANA  Public  Service  Company,  LLC, 
SCANA  Communications,  Inc.  , 
ServiceCare,  Inc.,  Primesouth,  Inc., 
Palmark,  Inc.,  SCANA  Development 
Corporation,  SCANA  Services,  Inc., 
PSNC  Blue  Ridge  Corporation,  PSNC 
Cardial  Pipeline  Company  and  Clean 
Energy  Enterprises  Inc.  (collectively,  the 
"Applicants"),  each  located  at  1426 
Main  Street,  Columbia,  South  Carolina 
29201  filed  an  application-declaration 
("Application")  under  sections  6(a),  7, 
9(a),  10,  12(b),  and  12(c)  of  the  Act  and 
rules  43,  45,  46,  53,  and  54,  and  under 
the  Act' 

Applicants  request  authority  to 
engage  in  a  variety  of  financing 
transactions,  credit  support 
arrangements,  and  other  related 
proposals,  as  more  fully  discussed 
below,  commencing  on  the  effective 
date  of  an  order  issued  under  this  filing 
and  ending  April  15,  2006 
("Authorization  Period"). 

I.  Geneiial  Terms  and  Conditions 

Financing  by  each  Applicant  will  be 
subject  to  the  following  limitations 
("Financing  Parameters"):  (i)  The 
effective  cost  of  capital  on  debt  and 
preferred  or  equity-linked  financings 
will  not  exceed  competitive  market  rates 
available  at  the  time  of  issuance  for 
securities  having  the  same  or  reasonably 
similar  terms  and  conditions  issued  by 
similar  companies  of  reasonably 
comparable  credit  quality,  provided  that 
in  no  event  will  the  effective  cost  of 
capital  on  (a)  long-term  debt  borrowings 
exceed  500  basis  points  over  the 
comparable  term  U.S.  Treasury 
securities  and  (b)  short-term  debt 
borrowings  exceed  500  basis  points  over 
the  comparable  term  London  Interbank 
Offered  Rate  ("LIBOR");  (ii)  the  maturity 
of  indebtedness  will  not  exceed  50 
years,  and,  preferred  stock  or  preferred 
or  equity-linked  securities  (other  than 
perpetual  preferred  stock)  will  be 
redeemed  no  later  than  50  years  after 
the  issuance  thereof,  unless  converted 
into  common  stock;  and  (iii)  the 
underwriting  fees,  commissions  or  other 
similar  remimeration  paid  in  connection 
with  the  non-competitive  issue,  sale  or 


distribution  of  securities  under  this 
Application  will  not  exceed  the  greater 
of  (a)  5%  of  the  principal  or  total 
amount  of  the  securities  being  issued  or 
(b)  issuance  expenses  that  are  generally 
paid  at  the  time  of  the  pricing  for  sales 
of  the  particular  issuance,  having  the 
same  or  reasonably  similar  terms  and 
conditions  issued  by  similar  companies 
of  reasonably  comparable  credit  quality. 

Applicants  represent  that  at  all  times 
during  the  Authorization  Period, 
SCANA  and  each  Utility  Subsidiary  will 
each  mainteiin  common  equity  (as 
reflected  in  the  most  recent  10-K  or  10- 
Q  filed  with  the  Commission  under  the 
Securities  and  Exchange  Act  of  1934,  as 
amended,  ("1934  Act")  adjusted  to 
reflect  changes  in  capitalization  since 
the  balance  sheet  date  therein)  of  at  least 
30%  of  its  consolidated  capitalization 
(common  equity,  preferred  stock,  long- 
term  and  short-term  debt),  provided  that 
SCANA  will,  in  any  event,  be 
authorized  to  issue  common  stock 
(including  under  the  dividend 
reinvestment  or  employment  plans 
described  below),  to  the  extent 
authorized  in  this  filing. 

Applicants  further  represent  that,  at 
the  time  of  any  secvuity  issuance  under 
the  authority  sought  below,  the  rating  of 
any  security  issued  (or  the  rating  of  the 
same  class  of  security)  shall  be  at  least 
investment  grade  by  at  least  one 
nationally  recognized  statistical  rating 
organization,  as  that  term  is  used  in 
paragraphs  (c)(2)(vi)(E),  (F)  and  (H)  of 
Rule  15c3-l  under  the  1934  Act.  If  such 
issuance  is  of  a  type  of  security  that  is 
unrated,  the  issuer  shall  have  a 
corporate  or  senior  unsecured  debt 
rating  of  at  least  investment  grade. 
Applicants  propose  that  the  ratings  test 
will  not  apply  to  any  issuance  of 
common  stock  or  to  issuances  of 
indebtedness  by  GENCO.  ^ 

n.  Background  and  Current  Proposal 

By  order  dated  February  14,  2000,3 
the  Commission  authorized  (as 
supplemented  and  amended  in 
subsequent  Commission  orders, 
collectively,  the  "Financing  Orders")."* 
SCANA,  the  Utility  Subsidiaries  and  the 
Nonutility  Subsidiaries  to,  among  other 


'  SCANA  directly  owns  all  of  the  issued  and 
Outstanding  common  stock  of  three  public  utility 
companies.  PSNC,  SCE&G.  and  GENCO, 
(collectively  referred  to  as  the  "Utility 
Subsidiaries").  All  of  SCANA's  direct  and  indirect 
subsidiaries,  other  than  the  Utility  Subsidiaries,  are 
referred  to  as  the  "Nonutility  Subsidiaries."  The 
Utility  Subsidiaries  and  Nonutility  Subsidiaries  are 
collectively  referred  to  as  the  "Subsidiaries." 


^  According  to  Applicants.  GENCO  does  not 
currently  have  any  rated  securities  outstanding  and 
is  not  expected  to  have  a  security  rating  during  the 
Authorization  Period.  Applicants  state  that,  if 
GENCO  receives  a  security  rating  during  the 
Authorization  Period,  the  previously  outlined 
ratings  test  will  also  apply  to  any  issuance  by 
GENCO. 

'  Holding  Co.  Act  Release  Nos.  27135  and  27137. 

■•The  Commission  issued  supplemental  orders 
increasing  various  financing  limitations  until 
February  11.  2003.  See  Holding  Co.  Act  Release  No. 
27341  (Jan.  31.  2001)  and  Holding  Co.  Act  Release 
No.  27476  (Dec.  19,  2001).  ' 
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things,  engage  in:  (i)  External  issuances 
by  SCANA  of  common  stock,  long-term 
debt,  short-term  debt,  and  other 
securities  for  cash;  (ii)  the  entering  into 
by  SCANA  of  transactions  to  manage 
interest  rate  risk  ("hedging 
transactions");  (iii)  issuances  of  debt 
securities  (including  commercial  paper) 
and  the  entering  into  of  hedging 
transactions  by  the  Utility  Subsidiaries; 
(iv)  issuances  by  Nonutility  Subsidiaries 
of  debt  securities  which  are  not  exempt 
imder  rule  52  of  the  Act;  (v)  the 
establishment  of  a  utility  money  pool 
(the  "Utility  Money  Pool")  and  a 
nonutility  money  pool  (the  "Nonutility 
Money  Pool");  (vi)  the  issuance  of 
intrasystem  guarantees  by  SCANA  and 
the  Nonutility  Subsidiaries  on  behalf  of 
Subsidiaries;  (vii)  the  ability  of  wholly- 
owned  Subsidiaries  to  alter  their  capital 
stock  in  order  to  engage  in  financing 
transactions  with  their  parent  company 
and  to  engage  in  a  reverse  stock  split  to 
reduce  frdnchise  taxes,  subject,  in  the 
case  of  Utility  Subsidiaries,  to  the 
approval  of,  if  required,  the  applicable 
state  commission;  (viii)  the  ability  of 
PSNC  to  pay  dividends  out  of  capital  or 
unearned  surplus;  (ix)  the  formation  of 
financing  entities  and  the  issuance  by 
such  entities  of  seciuities  otherwise 
authorized  to  be  issued  and  sold  \mder 
the  Financing  Orders;  and  (x)  the  ability 
of  SCANA  to  keep  outstanding  advances 
in  favor  of  certain  of  its  Subsidiaries  in 
an  amoimt  of  approximately  $600 
million  following  the  acquisition  of 
PSNC  and,  indirectly,  of  PSNC's 
subsidiaries  ("Merger").^ 

Further,  by  order  dated  Jime  9,  2000 
("Plan  Order"),  ^  the  Commission 
authorized  SCANA  to:  (i)  Grant  awards 
of  stock  options,  stock  appreciation 
rights,  restricted  stock,  performance 
shares  and  performance  units  imder  its 
long-term  equity  compensation  plan,  (ii) 
issue  imder  such  plan  up  to  five  million 
shares  of  its  common  stock  through  Jime 
8,  2003,  and  (iii)  solicit  proxies  with 
respect  to  such  plan  at  SCANA's  2000 
annual  meeting  of  shareholders. 
Applicants  state  that  the  authority 
sou{ght  in  the  Application  will  replace 
and  substitute  for  all  the  authority 
granted  by  the  Financing  Orders  with 
respect  to  financing  activities  and  will 
also  replace  and  substitute  for  the 
authority  granted  by  the  Plan  Order 
'  with  respect  to  issuance  of  shares  of 
common  stock  for  benefit  plans 
described  in  the  Application. 

Specifically,  Applicants  seek 
authority  for  the  transactions  discussed 
below  and  request  authority  to  engage  in 


^See  Holding  Co.  Act  Release  No.  27133 
(Fefcruary  9,  2000)  ("Meiger  Order"). 
BSee  Holding  Co.  Act  Release  No.  27183. 


the  transactions  in  the  Application 
during  the  period  from  the  effective  date 
of  the  order  in  this  proceeding  through 
the  Authorization  Period.  Also, 
Applicants  state  that  the  proceeds  from 
the  sale  of  securities  in  external 
financing  transactions  will  be  used  for 
general  corporate  piuposes  including:  (i) 
The  financing,  in  part,  of  the  capital 
expenditures  of  the  SCANA  system;  (ii) 
the  financing  of  working  capital 
requirements  of  the  SCANA  system;  (iii) 
the  acquisition,  retirement  or 
redemption  imder  rule  42  of  seciuities 
previously  issued  by  SCANA  or  its 
Subsidiaries  or  as  otherwise  authorized 
by  the  Commission;  (iv)  direct  or 
indirect  investment  in  companies 
authorized  under  the  Act  or  by 
Commission  rule  (including  exempt 
wholesale  generators  ("EWGs")  or 
foreign  utility  companies  ("FUCOs")  or 
in  a  separate  proceeding;  and  (v)  other 
lawful  purposes.  Applicants  represent 
that  no  such  financing  proceeds  will  be 
used  to  acquire  a  new  subsidiary  unless 
such  financing  is  consummated  in 
accordance  with  an  order  of  the 
Commission  or  an  available  exemption 
under  the  Act.  The  aggregate  amount  of 
proceeds  of  financings  and  guaranties 
used  to  fund  investments  in  EWGs  and 
FUCOs  v«ll  not,  when  added  to 
SCANA's  "aggregate  investment"  in 
these  entities  at  any  point  in  time, 
exceed  50%  of  SCANA's  "consolidated 
retained  earnings"  as  defined  in  rule 
53(a)(1). 

m.  SCANA  External  Financing 

SCANA  requests  authority  to  obtain 
funds  externally  through  sales  of 
conunon  stock,  preferred  stock, 
preferred  and  equity-linked  securities, 
long-term  debt  and  short-term  debt 
securities.  With  respect  to  common 
stock,  SCANA  also  requests  authority  to 
issue  common  stock  to  third  parties  in 
consideration  for  the  acquisition  by 
SCANA  or  a  Nonutility  Subsidiary  of 
equity  or  debt  seciuities  of  a  company 
being  acquired  under  an  exemption 
under  the  Act  or  under  Commission 
authority.  In  addition,  SCANA  seeks  the 
flexibility  to  enter  into  certain  hedging 
transactions  to  manage  interest  rate  risk. 

A.  Common  Stock 

Applicants  propose  that  the  aggregate 
amount  of  financing  obtained  by 
SCANA  during  the  Authorization  Period 
from  issuance  and  sale  of  common 
stock,  no  par  value  (other  than  for 
employee  benefit  plans  or  stock 
purchase  and  dividend  reinvestment 
plans),  when  combined  with  issuances 
of  preferred  stock,  preferred  and  equity- 
linked  securities  and  long-term  debt,  as 
described  in  this  section,  and  other  than 


for  refunding  or  replacement  of 
securities  where  capitalization  is  not 
increased  as  a  result  thereof,  shall  not 
exceed  $2.2  billion  for  the  uses  outlined 
in  Part  II,  above.^ 

SCANA  requests  authority  to  sell 
common  stock  covered  by  the 
Application  in  any  one  of  the  following 
ways:  (i)  Through  underwriters  or 
dealers;  (ii)  through  agents;  (iii)  directly 
to  a  limited  nixmber  of  piut:hasers  or  a 
single  purchaser;  or  (iv)  directly  to 
employees  (or  to  trusts  established  for 
their  benefit),  shareholders  and  others. 
Issuances  of  common  stock  under 
SCANA's  employee  benefit  plans  and 
stock  purchase  and  dividend 
reinvestment  plans  will  not  count 
towards  this  limitation.  If  imderwriters 
are  used  in  the  sale  of  the  securities, 
such  securities  will  be  acquired  by  the 
underwriters  for  their  own  account  and 
may  be  resold  from  time  to  time  in  one 
or  more  transactions,  including 
negotiated  transactions,  at  a  fixed  public 
offering  price  or  at  varying  prices 
determined  at  the  time  of  sale.  The 
securities  may  be  offered  to  the  public 
either  through  underwriting  syndicates 
(which  may  be  represented  by  a    -- 
managing  imderwriter  or  underwriters 
designated  by  SCANA)  or  directly  by 
one  or  more  underwriters  acting  alone. 
The  securities  may  be  sold  directly  by 
SCANA  or  through  agents  designated  by 
SCANA  from  time  to  time.  If  dealers  are 
utilized  in  the  sale  of  any  of  the 
securities,  SCANA  will  sell  such 
securities  to  the  dealers  as  principals. 
Any  dealer  may  then  resell  such 
securities  to  the  public  at  varying  prices 
to  be  determined  by  such  dealer  at  the 
time  of  resale.  If  common  stock  is  being  , 
sold  in  an  underwritten  offering, 
SCANA  may  grant  the  underwriters  a 
"green  shoe"  option  permitting  the 
piut:hase  from  SCANA  at  the  same  price 
of  additional  shares  then  being  offered 
solely  for  the  purpose  of  covering  over- 
allotments. 

Public  distributions  may  be  imder 
private  negotiation  with  underwriters, 
dealers  or  agents  as  discussed  above  or 
effected  through  competitive  bidding 
among  underwriters.  In  addition,  sales 
may  be  made  through  private 
placements  or  other  non-public 
offerings  to  one  or  more  persons.  All 
such  common  stock  sales  will  be  with 
terms  and  conditions,  at  rates  or  prices 
and  under  conditions  negotiated  or 
based  upon,  or  otherwise  determined 
by,  competitive  capital  markets. 


'  Applicants  state  that  this  request  represents  a 
decrease  of  $250  million  bom  the  authority  granted 
in  the  Financing  Orders  reflecting  lower  anticipated 
capital  requirements  for  SCANA. 
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Under  the  terms  of  the  Act  and  orders 
of  the  Commission,  including  the 
Merger  Order,  SCANA  states  that  it  is 
authorized  to  acquire  securities  of 
companies  engaged  in  energy-related 
consumer  services,  "energy -related 
businesses"  as  described  in  rule  58, 
exempt  telecommunications  companies 
("ETCs"),  as  defined  in  section  34  of  the 
Act,  EWGs  and  FUCOs.  Historically, 
similar  acquisitions  have  occasionally 
involved  the  exchange  of  parent 
company  stock  for  securities  of  the 
company  being  acquired  in  order  to 
provide  the  seller  with  certain  tax 
advantages.  These  transactions  are 
individually  negotiated.  According  to 
Applicants,  the  SCANA  common  stock 
to  be  exchanged  may  be  purchased  on 
the  open  market  under  rule  42,  or  may 
be  original  issue.  Original  issue  stock 
may  be  registered  under  the  Securities 
Act  of  1933,  as  amended  (the  "1933 
Act"),  but  at  present  it  is  expected  that 
the  common  stock  would  not  be 
registered  and  the  common  stock 
acquired  by  the  third  parties  would  be 
subject  to  resale  restrictions  under  rule 
144  under  the  1933  Act. 

B.  Preferred  Stock  and  Preferred  and 
Equity-linked  Securities 

SCANA  requests  Commission 
authority  during  the  Authorization 
Period  to  issue  preferred  stock  (subject 
to  approval  by  shareholders  of  the 
necessary  amendment  to  the  Articles  of 
Incorporation)  and  to  issue  directly  or 
indirectly  through  one  or  more 
Financing  Subsidiaries  preferred 
securities  (including,  specifically,  trust 
preferred  securities)  or  equity-linked 
securitifes  (including,  specifically,  debt 
or  preferred  securities  that  are 
convertible,  either  mandatory  or  at  the 
option  of  the  holder,  into  common,stock 
or  SCANA  indebtedness  and  forward 
purchase  contracts  for  common  stock). 
The  aggregate  amount  of  financing 
obtained  by  SCANA  during  the 
Authorization  Period  from  issuance  and 
sale  of  preferred  stock  and  preferred  and 
equity-linked  securities,  when 
combined  with  issuances  of  common 
stock  (other  than  for  employee  benefit 
plans  or  stock  purchase  and  dividend 
reinvestment  plans)  and  long-term  debt, 
as  described  below,  and  other  than  for 
refunding  or  replacement  of  securities 
where  capitalization  is  not  increased 
from  that  in  place  at  June  30,  2002,  shall 
not  exceed  $2.2  billion. 

According  to  Applicants,  preferred 
stock  and  preferred  equity-linked 
securities  may  be  sold  directly  or 
indirectly  through  underwriters  or 
dealers  in  connection  with  an 
acquisition  similar  to  that  described  for 
common  stock  above. 


C.  Long-Term  Debt 

SCANA  requests  Commission 
authority  during  the  Authorization 
Period  to  issue  long-term  debt  securities 
in  an  aggregate  principal  amount 
outstanding  at  any  time  which,  when 
combined  with  issuances  of  common 
stock  (other  than  for  benefit  plans  or 
stock  purchase  and  dividend 
reinvestment  plans),  preferred  stock, 
and  preferred  and  equity-linked 
securities,  as  described  above,  and  other 
than  for  refunding  or  replacement  of 
securities  where  capitalization  is  not 
increased,  shall  not  exceed  $2.2  billion. 

Long-term  debt  securities  may  be 
comprised  of  bonds,  notes,  medium- 
term  notes  or  debentures  under  one  or 
more  indentures  (the  "SCANA 
Indenture")  or  long-term  indebtedness 
under  agreements  with  banks  or  other 
institutional  lenders.  Any  long-term 
debt  security  would  have  such 
designation,  aggregate  principal  amount, 
maturity,  interest  rate(s)  or  methods  of 
determining  the  same,  terms  of  payment 
of  interest,  redemption  provisions, 
sinking  fund  terms,  terms  for  conversion 
into  any  other  security  of  SCANA  and 
other  terms  and  conditions  as  SCANA 
may  determine  at  the  time  of  issuance. 

Applicants,  state  that  the  maturity 
dates,  interest  rates,  redemption  and 
sinking  fund  provisions,  tender  or 
repurchase  and  conversion  features,  if 
any,  with  respect  to  the  long-term 
securities  of  a  particular  series,  as  well 
as  any  associated  placement, 
underwriting  or  selling  agent  fees, 
commissions  and  discounts,  if  any,  will 
be  established  by  negotiation  or 
competitive  bidding. 

Borrowings  from  banks  and  other 
financial  institutions  may  be  unsecured 
and  pari  passu  with  debt  securities 
issued  under  the  SCANA  Indenture  and 
the  short-term  credit  facilities  (as 
described  below).  Applicants  state  that 
specific  terms  of  any  borrowings  will 
continue  to  be  determined  by  SCANA  at 
the  time  of  issuance  and  will  comply  in 
all  regards  with  the  parameters  on 
financing  authority  in  the  Application. 

D.  Short-Term  Debt  * 

SCANA  requests  authority  to  have 
outstanding  at  any  one  time  during  the 
Authorization  Period,  up  to  $500 
million  of  short-term  debt,  which  may 
include  institutional  borrowings, 
commercial  paper  or  bid  notes  (all  as 
described  below)  and  short-term  debt 
issued  under  the  SCANA  Indentm-e  or 
otherwise.  This  request  represents  an 
increase  of  $50  million  over  the 
authority  previously  granted  in  the 
Financing  Orders.  The  authority  for 
short-term  debt  is  in  addition  to  the  $2.2 


billion  requested  for  common  stock, 
preferred  stock  and  preferred  and 
equity-linked  securities  and  long-term 
debt  as  described  above. 

SCANA  requests  authority  to  sell 
commercial  paper,  from  time  to  time,  in 
established  domestic  commercial  paper 
markets.  Such  commercial  paper  would 
be  sold  to  dealers  at  the  discount  rate  or 
the  coupon  rate  per  annum  prevailing  at 
the  date  of  issuance  for  commercial 
paper  of  comparable  quality  and 
maturities  sold  to  commercial  paper 
dealers  generally.  Applicants  expect 
that  the  dealers  acquiring  commercial 
paper  from  SCANA  will  reoffer  such 
paper  at  a  discount  to  corporate  and 
institutional  investors.  Institutional 
investors  are  expected  to  include 
commercial  banks,  insurance 
companies,  pension  funds,  investment 
trusts,  foundations,  colleges  and 
universities  and  finance  companies. 

SCANA  further  requests  authority  to, 
without  counting  against  the  $500 
million  limit,  maintain  back-up  lines  of 
credit  in  connection  with  a  commercial 
paper  program  in  an  aggregate  amount 
not  to  exceed  the  amount  of  authorized 
commercial  paper. 

Credit  lines  may  be  set  up  for  use  by 
SCANA  for  general  corporate  purposes 
in  addition  to  credit  lines  to  support 
commercial  paper  as  described  in  this 
subsection.  SCANA  will  borrow  and 
repay  under  such  lines  of  credit,  fi-om 
time  to  time,  as  it  is  deemed  appropriate 
or  necessary. 

E.  Financing  Risk  Management  Devices 

SCANA  requests  authority  to  enter 
into,  perform,  purchase  and  sell 
financial  instruments  intended  to 
reduce  or  manage  the  volatility  of 
interest  rates,  including  but  not  limited 
to  interest  rate  swaps,  caps,  floors, 
collars  and  forward  agreements.  Hedges 
may  also  include  issuance  of  structured 
notes  (i.e.,  a  debt  instrument  in  which 
the  principal  and/or  interest  payments 
are  indirectly  linked  to  the  value  of  an 
underlying  asset  or  index),  or 
transactions  involving  the  purchase  or 
sale,  including  short  sales,  of  U.S. 
Treasury  or  U.S.  governmental  agency 
(e.g..  Federal  National  Mortgage 
Association)  obligations  or  LIBOR  based 
swap  instruments  (collectively  referred 
to  as  "Hedge  Instruments").  Applicants 
contend  that  the  transactions  would  be 
for  fixed  periods  and  stated  notional 
amounts.  SCANA  would  employ 
interest  rate  derivatives  as  a  means  of 
prudently  managing  the  risk  associated 
with  any  of  its  outstanding  debt  issued 
under  this  authority  or  an  applicable 
exemption  by,  in  effect,  synthetically  (i) 
converting  variable  rate  debt  to  fixed 
rate  debt,  (ii)  converting  fixed  rate  debt 
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to  variable  rate  debt  and  (iii)  limiting 
the  impact  of  changes  in  interest  rates 
resulting  from  variable  rate  debt.  In  no 
case  will  the  notional  principal  amount 
of  any  interest  rate  swap  exceed  the 
greater  of  the  face  value  of  the 
underlying  debt  instnunent  or  the 
present  market  value  of  the  imderlying 
debt  instrument  and  related  interest  rate 
exposure.  Transactions  will  be  entered 
into  for  a  fixed  or  determinable  period. 
Thus,  SCAN  A  will  not  engage  in 
speculative  transactions  unassociated 
with  its  existing  outstanding  debt  and  . 
financing  needs  and  activities.  SCANA 
will  only  enter  into  agreements  with 
coimterparties  ("Approved 
Counterparties")  whose  senior  debt 
ratings,  as^  published  by  a  national 
recognized  rating  agency,  are  greater 
than  or  equal  to  "BBB,"  or  an  equivalent 
rating. 

In  addition,  SCANA  requests 
authority  to  enter  into  interest  rate 
hedging  transactions  with  respect  to 
anticipated  debt  offerings  (the 
"Anticipatory  Hedges"),  subject  to 
certain  limitations  and  restrictions. 
Such  Anticipatory  Hedges  would  only 
be  entered  into  with  Approved 
Counterparties,  and  would  be  utilized  to 
fix  and/or  limit  the  interest  rate  risk 
associated  with  any  new  issuance 
through  (i)  a  forward  sale  of  exchange- 
traded  Hedge  Instruments  (a  "Forward 
Sale"),  (ii)  the  purchase  of  put  options 
on  Hedge  Instnunents  (a  "Put  Options 
Purchase"),  (iii)  a  Put  Options  Purchase 
in  combination  with  the  sale  of  call 
options  Hedge  Instruments  (a  "Zero 
Cost  Collar"),  (iv)  transactions  involving 
the  purchase  or  sale,  including  short 
sales,  of  Hedge  Instnunents,  or  (v)  some 
combination  of  a  Forward  Sale,  Put 
Options  Purchase,  Zero  Cost  Collar  and/ 
or  other  derivative  or  cash  transactions, 
including,  but  not  limited  to,  structvued 
notes,  caps  and  collars,  appropriate  for 
the  Anticipatory  Hedges.  Anticipatory 
Hedges  may  be  executed  on-exchange 
("On-Exchange  Trades")  with  brokers 
through  the  opening  of  futiues  and/or 
options  positions  traded  on  the  Chicago 
Board  of  Trade  ("CBOT"),  the  opening 
of  over-the-coimter  positions  with  one 
or  more  coimterparties  ("Off-Exchange 
Tiades"),  or  a  combination  of  On- 
Exchange  Trades  and  Off-Exchange 
Trades.  SCANA  or  the  appropriate 
Subsidiary  will  determine  the  optimal 
structure  of  each  Anticipatory  Hedge 
transaction  at  the  time  of  execution. 
SCANA  or  the  appropriate  Subsidiary 
may  decide  to  lock  in  interest  rates  and/ 
or  limit  its  exposure  to  interest  rate 
increases. 

SCANA  states  that  it  will  comply  with 
Statement  of  Financial  Accounting 
Standards  ("SFAS")  133  ("Accouinting 


for  Derivative  Instruments  and  Hedging 
Activities"),  SFAS  138  ("Accounting  for 
Certain  Derivative  Instruments  and 
Certain  Hedging  Activities")  or  such 
other  standards  relating  to  accounting 
for  derivative  transactions  as  are 
adopted  and  implemented  by  the  FASB. 
Applicants  commit  that  the  Hedge 
Instruments  and  Anticipatory  Hedges 
will  qualify  for  hedge  accounting 
treatment  under  the  current  FASB 
standards  in  effect  and  as  determined  at 
the  date  such  Hedge  Instnunents  or 
Anticipatory  Hedges  are  entered  into. 

IV.  Utility  Subsidiary  Financing 

Applicants  state  that  the  financings  by 
the  Utility  Subsidiaries  for  which 
authority  is  requested  in  the 
Application  are  outside  the  rule  52 
exemption.  Each  Utility  Subsidiary 
requests  authority  to  issue  seciuities  not 
exempt  imder  rule  52  for  refunding  or 
replacement  of  seciu-ities  where  its 
capitalization  is  not  increased  from  that 
in  place. 

A.  SCE8-G  and  PSNC  Short-Term  Debt 

SCE&G  requests  authority  to  issue 
short-term  debt,  including  commercial 
paper  and  credit  lines,  in  the  aggregate 
amount  of  $450  million  to  be 
outstanding  at  any  one  time  diuing  the 
Authorization  Period.  Authority  is 
requested  for  PSNC  to  issue  short-term 
debt,  including  commercial  paper  and 
credit  lines,  in  the  aggregate  amount  of 
$300  million  to  be  outstanding  at  any 
one  time  during  the  Authorization 
Period.  These  requests  represent  an 
increase  of  $150  million  and  $100, 
respectively,  over  the  authority  granted 
in  the  Financing  Orders  with  respect  to 
SCE&G  and  PSNC. 

SCE&G  and  PSNC  request  authority  to 
sell  commercial  paper,  from  time  to 
time,  in  established  domestic 
commercial  paper  markets  in  a  manner 
similar  to  SCANA  as  discussed  above. 
SCE&G  and  PSNC  may,  without 
counting  against  the  limit  set  forth 
above,  further  maintain  back  up  lines  of 
credit  in  an  aggregate  amount  not  to 
exceed  the  amount  of  authorized 
commercial  paper.  Credit  lines  may  be 
set  up  for  use  by  SCE&G  and  PSNC  for 
general  corporate  purposes  in  addition 
to  credit  lines  to  support  commercial 
paper  as  described  in  this  subsection. 
SCE&G  and  PSNC  will  borrow  and 
repay  imder  such  lines  of  credit,  from 
time  to  time,  as  it  is  deemed  appropriate 
or  necessary.  Subject  to  the  limitations 
described  above,  SCE&G  and  PSNC  may 
engage  in  other  types  of  short-term 
financings  as  it  may  deem  appropriate 
in  light  of  its  needs  and  market 
conditions  at  the  time  of  issuance. 


B.  PSNC  Long-Term  Debt 

PSNC  requests  authority  to  issue  up  to 
$300  million  in  long-term  debt 
securities  dining  the  Authorization 
Period.  This  request  represents  a 
decrease  of  $150  million  from  the 
authority  granted  in  the  Financing 
Orders. 

C.  GENCO  Long-Term  Debt 

GENCO  requests  authority  to  issue  up 
to  $100  million  in  long-term  debt 
securities  during  the  Authorization 
Period.  SCANA  expects  to  make 
additional  exempt  capital  contributions 
to  GENCO  under  rule  45.  In  addition 
thereto,  authority  is  requested  for 
GENCO  to  issue  debt  obligations  to 
effectuate  the  refunding  (including 
reasonable  costs  and  redemption 
premiums  incurred  in  connection  with 
such  refunding)  of  its  now  or  hereafter 
outstanding  debt  obligations  including 
pollution  control  loan  obligations  to 
achieve  lower  costs  of  money,  extend 
maturity  or  for  other  proper  corporate 
purposes.  At  June  30,  2002,  GENCO  had 
$77.4  million  of  long-term  debt 
obligations  outstanding.  The  amounts 
issued  under  this  authority  will  not 
count  against  the  financing  limit 
described  above  provided  for  in  the 
Application  to  the  extent  they  will 
exclusively  constitute  refunding 
transactions  that  will  not  increase  total 
capitalization  of  GENCO. 

D.  Financing  Risk  Management  Devices 

To  the  extent  not  exempt  under  rule 
52,  the  Utility  Subsidiaries  also  request 
authority  to  enter  into  interest  rate  risk 
management  transactions  (hedge 
instruments)  and  Anticipatory  Hedges 
of  the  same  type  and  under  the  same 
conditions  as  are  requested  above  by 
SCANA. 

V.  Guarantees,  Intrasystem  Advances 
and  Intrasystem  Money  Pool 

A.  Guarantees  and  Intrasystem 
Advances 

SCANA  requests  continued  authority 
to  enter  into  guarantees,  obtain  letters  of 
credit,  enter  into  expense  agreements  or 
otherwise  provide  credit  support  with 
respect  to  the  obligations  of  its 
Subsidiaries  ("Guarantees")  as  may  be 
appropriate  or  necessary  to  enable  such 
Subsidiaries  to  carry  on  in  the  ordinary 
course  of  their  respective  businesses,  in 
an  aggregate  principal  amount  not  to 
exceed  $600  million  outstanding  at  any 
one  time  (not  taking  into  account 
obligations  exempt  under  rule  45) 
("Guarantee  Limitation").  Included  in 
this  amount  are  guarantees  and  other 
credit  support  mechanisms  by  SCANA 
in  favor  of  its  Subsidiaries  which  were 
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previously  issued.  This  request 
represents  an  increase  of  $295  million 
over  the  authority  granted  in  the 
Financing  Orders,  reflecting  increased 
business  activity  and  additional 
requirements  of  SCANA's 
coimterparties.  SCANA  may  charge  each 
Subsidiary  a  fee  for  each  Guarantee 
provided  on  its  behalf  that  is  not  more 
than  that  obtainable  by  the  beneficiary 
of  the  Guarantee  from  third  parties.  AJiy 
Guarantees  outstanding  at  the  end  of  the 
Authorization  Period  will  continue  until 
expiration  or  termination  in  accordance 
with  their  terms. 

Applicants  also  request  authority  for 
the  Nonutility  Subsidiaries  to  enter  into 
guarantees,  obtain  letters  of  credit,  enter 
into  expense  agreements  and  otherwise 
provide  credit  support  with  respect  to 
other  Nonutility  Subsidiaries,  in  an 
aggregate  principal  amount  not  to 
exceed  $250  million  outstanding  at  any 
one  time,  in  addition  to  guarantees  that 
are  exempt  under  rule  52.  The 
Nonutility  Subsidiary  providing  any 
such  credit  support  may  charge  its 
associate  company  a  fee  for  each 
guarantee  provided  on  its  behalf 
determined  in  the  same  manner  as 
specified  above  for  SCANA's 
Guarantees. 

Furthermore,  Applicants  request 
authority  for  the  Utility  Subsidiaries  to 
enter  into  guarantees,  obtain  letters  of 
credit,  enter  into  expense  agreements 
and  otherwise  provide  credit  support 
with  respect  to  their  direct  and  indirect 
subsidiaries,  in  an  aggregate  principal 
amount  not  to  exceed  $250  million 
outstanding  at  any  one  time  in  addition 
to  guarantees  that  are  exempt  under  rule 
52.  The  Utility  Subsidiary  providing  any 
such  credit  support  may  charge  its 
associate  company  a  fee  for  each 
guarantee  provided  on  its  behalf 
determined  in  the  same  manner  as 
specified  above. 

Applicants  state  that  certain 
Guarantees  may  be  in  support  of  the 
obligations  of  Subsidiaries  which  are 
subject  to  varying  quantification.  In 
such  cases,  SCANA  would  determine 
the  exposure  under  such  Guarantee  for 
piuposes  of  measuring  compliance  with 
the  Guarantee  Limitation  by  appropriate 
means,  including  estimation  of  exposure 
based  on  loss  experience  or  projected 
potential  payment  amounts.  If 
appropriate,  such  estimates  will  be 
made  in  accordance  with  Generally 
Accepted  Accounting  Principles 
("GAAP").  Such  estimation  would  be 
reevaluated  periodically. 

SCANA  also  requests  authority  to 
keep  in  place  advances  to  its 
Subsidiaries  in  an  aggregate  amount 
outstanding  at  any  one  time  of  up  to 
$1.25  million.  The  interest  rate  used  is 


the  weighted  average  rate  on  SCANA's 
long-term  and  short-term  debt.  Such 
outstanding  advances  by  SCANA  to  its 
Subsidiaries  are  open  advances  with  no 
maturities  and  are  callable  by  SCANA  at 
any  time. 

B.  Authorization  and  Operation  of  the 
Money  Pools 

SCANA  and  the  Utility  Subsidiaries 
request  authority,  through  the 
Authorization  Period,  to  continue  the 
Utility  Money  Pool  established  under 
the  authority  granted  in  the  Financing 
Orders,  and  the  Utility  Subsidiaries,  to 
the  extent  not  exempted  by  rule  52,  also 
request  authority  to  continue  to  make, 
from  time  to  time,  unsecured  short-term 
borrowings  from  the  Utility  Money  Pool 
and  to  contribute  surplus  funds  to  the 
Utility  Money  Pool  and  to  lend  and 
extend  credit  to  {and  acquire  promissory 
notes  from)  one  another  through  the 
Utility  Money  Pool.  In  addition  to  the 
Utility  Subsidiaries,  SCANA  requests 
that  Fuel  Company  be  allowed  to 
continue  participating  in  the  Utility 
Money  Pool  as  a  result  of  its  financing 
relationship  with  SCE&G.  For  purposes 
of  discussing  the  Utility  Money  Pool, 
the  term  Utility  Subsidiaries  shall 
include  Fuel  Company. 

In  addition,  SCANA  and  the 
Nonutility  Subsidiaries  (other  than  Fuel 
Company),"  request  authority  to 
continue  the  Nonutility  Money  Pool. 
Funds  made  available  by  SCANA  for 
loans  through  the  money  pools  are  made 
available  first  for  loans  through  the 
Utility  Money  Pool  (to  the  extent  being 
operated)  and  thereafter  for  loans 
through  the  Nonutility  Money  Pool. 

SCANA  requests  authority  to 
contribute  surplus  funds  and  to  lend 
and  extend  credit  to  (a)  the  Utility 
Subsidiaries  through  the  Utility  Money 
Pool  and  (b)  the  Nonutility  Subsidiaries 
through  the  Nonutility  Money  Pool. 

Applicants  believe  that  the  cost  of  the 
proposed  borrowings  through  the  two 
Money  Pools  will  continue  to  generally 
be  more  favorable  to  the  borrowing 
participants  than  the  comparable  cost  of 
external  short-term  borrowings,  and  the 
yield  to  the  participants  contributing 
available  funds  to  the  two  Money  Pools 
will  generally  be  higher  than  the  typical 
yield  on  short-term  investments. 

According  to  Applicants,  the  Utility 
Money  Pool  is  currently  not  operated.  A 


'I.e..  South  Carolina  Pipeline  Corporation:  SCG 
Pipeline,  Inc.;  SCANA  Energy  Marketing.  Inc.; 
SCANA  Energy  Trading.  LLC;  SCANA  Public 
Service  Company,  LLC;  SCANA  Communications, 
Inc.;  ServiceCare,  Inc.;  Priraesouth,  Inc.;  Palmark, 
Inc.;  SCANA  Resources,  Inc.;  SCANA  Development 
Corporation;  SCANA  Petroleum  Resources,  Inc.; 
SCANA  Services,  Inc.;  PSNC  Blue  Ridge 
Corporation;  PSNC  Cardinal  Pipeline  Company;  and 
Clean  Energy  Enterprises  Inc. 


separate  Nonutility  Money  Pool  is  in 
existence  amongst  SCANA  and  certain 
Nonutility  .Subsidiaries.  Each  of  the 
Nonutility  Subsidiaries  (other  than  Fuel 
Company)  that  is  an  Applicant  requests 
authority  to  participate  in  the  Nonutility 
Money  Pool.  The  Nonutility  Money  Pool 
is  operated  on  the  same  terms  and 
conditions  as  set  forth  for  the  Utility 
Money  Pool,  except  that  SCANA  funds 
made  available  to  the  Money  Pools  will 
be  made  available  to  the  Utility  Money 
Pool  first  (to  the  extent  it  is  operated) 
and  thereafter  to  the  Nonutility  Money 
Pool.  No  loans  through  the  Nonutility 
Money  Pool  are  made  to,  and  no 
borrowings  through  the  Nonutility 
Money  Pool  are  made  by,  SCANA.  Fuel 
Company  does  not  participate  in  the 
Nonutility  Money  Pool  as  it  is 
anticipated  to  participate  in  the  Utility 
Money  Pool. 

SCANA  and  the  Utility  Subsidiaries 
may  contribute  funds  frt)m  the  issuance 
of  short-term  debt  as  authorized  above 
to  the  Utility  Money  Pool.  SCANA  and 
the  Nonutility  Subsidiaries  may 
contribute  funds  from  the  issuance  of 
short-term  debt  to  the  Nonutility  Money 
Pool. 

SCANA  Services  under  the  authority 
of  the  appropriate  officers  of  the 
participating  companies  will  continue 
to  handle  the  operation  of  the  Utility 
and  Nonutility  Money  Pools,  including 
record  keeping  and  coordination  of 
loans.  SCANA  Services  administers  the 
Utility  and  Nonutility  Money  Pools  on 
an  "at  cost"  basis  and  maintains 
separate  records  for  each  money  pool. 
Surplus  funds  of  the  Utility  Money  Pool 
and  the  Nonutility  Money  Pool  may  be 
combined  in  common  short-term 
investments,  but  separate  records  of 
such  funds  are  maintained  by  SCANA 
Services  as  administrator  of  the  pools, 
and  interest  thereon  is  separately 
allocated,  on  a  daily  basis,  to  each 
money  pool  in  accordance  with  the 
proportion  that  the  amount  of  each 
money  pool's  surplus  funds  bears  to  the 
total  amount  of  surplus  funds  available 
for  investment  from  both  money  pools. 

Proceeds  of  borrowings  from  the 
money  pools  may  be  used  for  the 
purposes  set  forth  in  the  Financing 
Parameters.  SCE&G,  PSNC  and  GENCO 
may  borrow  up  to  $60  million,  $30 
million,  and  $50  million,  respectively, 
at  any  one  time  outstanding  from  the 
Utility  Money  Pool.  Each  of  these 
amounts  is  twice  the  amount  of  the 
authority  granted  in  the  Financing 
Orders.  Applicants  state  that  borrowings 
by  Fuel  Company  under  the  Utility 
Money  Pool  are  exempt  under  rule  52 
under  the  Act  and  that  borrowings 
imder  the  Utility  Money  Pool  are  in 
addition  to  the  authority  for  other 
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financings  for  which  authority,  is  sought 
in  the  Application. 

VI.  Direct  Stock  Purchase  and  Dividend 
Reinvestment  Plan.  Incentive 
Compensation  Plans  and  Other 
Employee  Benefit  Plans 

SCANA  proposes,  from  time  to  time 
during  the  Authorization  Period,  to 
issue  and/or  acquire  in  open  market 
transactions,  or  by  some  other  method 
which  complies  with  applicable  law 
and  Commission  interpretations  then  in 
effect,  up  to  10  million  shares  of 
SCANA  common  stock  under  SCANA's 
direct  stock  purchase  and  dividend 
reinvestment  plan,  certain  incentive 
compensation  plans  and  certain  other 
employee  benefit  plans  described  in  the 
Application.  Under  the  Financing 
Orders  and  the  Plan  Order  SCANA  had 
authority  to  issue  15  million  shares  with 
respect  to  employment  plans  through 
February  11,2003. 

VII.  Payment  of  Dividends  Out  of 
Capital  or  Unearned  Surplus  by 
Nonutility  Subsidiaries 

Applicants  request  authority  for  the 
Nonutility  Subsidiaries  to  pay 
dividends,  from  time  to  time,  out  of 
capital  and  unearned  surplus  (including 
revaluation  reserve),  to  the  extent 
permitted  under  applicable  corporate 
law.  Without  further  approval  of  the 
Commission,  no  Nonutility  Subsidiary 
will  declare  or  pay  any  dividend  out  of 
capital  or  unearned  surplus  if  that 
Nonutility  Subsidiary  derives  any 
material  part  of  its  revenues  from  sales 
of  goods,  services,  electricity  or  natuiral 
gas  to  any  of  the  Utility  Subsidiaries. 

Vm.  Development  and  Administrative 
Activities 

In  connection  with  future  investments 
in  EWGs,  FUCOs  and  in  subsidiaries 
permitted  under  rule  58  ("Rule  58 
Subsidiaries"),  SCANA  requests 
authority  to  engage  directly  and  through 
Subsidiaries  in  preliminary 
development  activities  ("Development 
Activities")  and  administrative  and 
management  activities  ("Administrative 
Activities")  associated  with  such 
investments.^  Development  Activities 
and  Administrative  Activities  include 
preliminary  activities  designed  to  result 
in  a  permitted  Nonutility  investment 
such  as  an  investment  in  an  EWG  or 
FUCO  imder  the  authority  requested  in 
the  Application;  however,  such 
preliminary  activities  may  not  qualify 
for  such  status  imtil  the  project  is  more 
fully  developed. 


Development  Activities  will  be 
limited  to  due  diligence  and  design 
review;  market  studies;  preUminary 
engineering;  site  inspection;  preparation 
of  bid  proposals,  including,  in 
connection  therewith,  posting  of  bid 
bonds;  application  for  required  permits 
and/or  regulatory  approvals;  acquisition 
of  site  options  and  options  on  other 
necessary  rights;  negotiation  and 
execution  of  contractual  commitments 
with  owners  of  existing  facilities, 
equipment  vendors,  construction  firms, 
power  purchasers,  thermal  "hosts,"  fuel 
suppliers  and  other  project  contractors; 
negotiation  of  financing  commitments 
with  lenders  and  other  third-party 
investors;  and  such  other  preliminary 
activities  as  may  be  required  in 
connection  with  the  purchase, 
acquisition  or  construction  of  facilities 
or  the  securities  of  other  companies. 
Applicants  state  that  Development 
Activities  will  be  designed  to  eventually 
result- in  a  permitted  nonutility 
investment. 

SCANA  proposes  to  expend  directly 
or  through  Subsidiaries  up  to  $200 
million  in  the  aggregate  outstanding  at 
any  time  during  the  Authorization 
Period  on  all  such  Development 
Activities.  1°  To  the  extent  a  Subsidiary 
for  which  such  amounts  were  expended 
for  Development  Activities  becomes  an 
EWG,  FUCO,  or  Rule  58  Subsidiary,  the 
amount  so  expended  will  cease  to  be 
Development  Activities  and  then  be 
considered  as  part  of  the  "aggregate 
investment"  in  such  entity.  In  the  case 
of  EWGs,  FUCOs  and  Rule  58 
Subsidiaries,  such  aggregate  investment 
will  then  count  against  the  limitation  on 
such  aggregate  investment  under  rule  53 
or  rule  58. 

IX.  Intermediate  Subsidiaries 

SCANA  proposes  to  create  and 
acquire  directly  or  indirectly  the 
secxmties  of  one  or  more  Intermediate 
Subsidiaries  which  may  be 
corporations,  trusts,  partnerships, 
limited  liability  companies  or  other 
entities.  Intermediate  Subsidiaries  will 
be  organized  exclusively  for  the  purpose 
of  acquiring  and  holding  the  seciuities 
of,  or  financing  or  facilitating  SCANA's 
investments  in,  other  direct  or  indirect 
nonutility  investments. 

An  Intermediate  Subsidiary  may  be 
organized,  among  other  things:  (1)  In 
order  to  facilitate  the  making  of  bids  or 
proposals  to  develop  or  acquire  an 
interest  in  any  EWG,  FUCO.  ETC.  or 
other  nonutility  company  which,  upon 


acquisition,  would  qualify  as  a  Rule  58 
Subsidiary;  (2)  after  the  award  of  such 
a  bid  proposal,  in  order  to  facilitate 
closing  on  the  piuchase  or  financing  of 
such  acquired  company;  (3)  at  any  time 
subsequent  to  the  consummation  of  an 
acquisition  of  an  interest  in  any  such 
company  in  order,  among  other  things, 
to  effect  an  adjustment  in  the  respective 
ownership  interests  in  such  business 
held  by  the  SCANA  system  and  non- 
affiliated investors;  (4)  to  facilitate  the 
sale  of  ownership  interests  in  one  or 
more  acquired  Rule  58  Subsidiary.  EWG 
or  FUCO;  (5)  to  comply  with  applicable 
laws  of  foreign  jurisdictions  limiting  or 
otherwise  relating  to  the  ownership  of . 
domestic  companies  by  foreign 
nationals;  (6)  as  a  part  of  tax  planning 
in  order  to  limit  SCANA's  exposure  to 
U.S.  and  foreign  taxes;  (7)  to  further 
insulate  SCANA  and  the  Utility 
Subsidiaries  from  operational  or  other 
business  risks  that  may  be  associated 
with  investments  in  Nonutility 
companies;  or  (8)  for  other  lawful 
business  purposes. 

Investments  in  Intermediate 
Subsidiaries  may  take  the  form  of  any 
combination  of  the  following:  (1) 
Purchases  of  capital  shares,  partnership 
interests,  member  interests  in  limited 
liability  companies,  trust  certificates  or 
other  forms  of  voting  or  non-voting 
equity  interests;  (2)  capital 
contributions;  (3)  open  account 
advances  without  interest;  (4)  loans;  and 
(5)  guarantees  issued,  provided  or 
arranged  in  respect  of  the  secmities  or 
other  obligations  of  any  Intermediate 
Subsidiaries. 

Funds  for  any  direct  or  indirect 
investment  in  any  Intermediate 
Subsidiary  will  be  derived  from 
SCANA's  available  funds.  To  the  extent 
that  SCANA  provides  funds  directly  or 
indirectly  to  an  Intermediate  Subsidiary 
which  are  used  for  the  purpose  of 
making  an  investment  in  any  EWG  or 
FUCO  or  a  Rule  58  Subsidiary,  the 
amo^t  of  such  funds  will  be  included 
in  SCANA's  "aggregate  investment"  in 
such  entities,  as  calculated  (in  the  case 
of  EWGs,  FUCOs  and  Rule  58 
Subsidiaries)  in  accordance  with  rule  53 
or  rule  58,  as  applicable.  " 

Applicants  state  that  the  authority 
requested  for  Intermediate  Subsidiaries 
is  intended  to  allow  for  the  corporate 
structuring  alternatives  ouUined  in  the 
Application  and  will  not  allow  any 
increase  in  aggregate  investment  in 
EWGs,  FUCOs,  Ride  58  Subsidiaries,  or 


*  *  Intermediate  Subsidiaries  may  also  engage  in 
Development  Activities  and  Administrative 
Activities.  "■ 


'"Applicants  state  that  expenditures  in  EWGs, 
FUCOs  and  in  Rule  58  Subsidiaries  which  count 
against  the  "aggregate  investment"  limitation  of 
rule  53  or  rule  58,  would  not  count  against  the  S200 
million  limitation. 


'  >  If  the  Intermediate  Subsidiary  is  merely  a 
conduit,  the  aggregate  investment  will  not  "double 
count"  both  the  conduit  investment  and  the 
investment  in  the  operating  company  authorized  as 
an  EWG,  FUCO,  Rule  58  subsidiary  or  other 
approved  investment. 
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any  other  business  subject  to  an 
investment  limitation  under  the  Act. 

X.  Internal  Reorganization  of  Existing 
Investments 

SCANA  currently  engages  directly  or 
through  Subsidiaries  in  certain 
nonutility  businesses.  SCANA  seeks 
authority  to  engage  in  internal  corporate 
reorganizations  to  better  organize  such 
Subsidiaries  and  investments.  No 
authority  is  sought  to  make  new 
investments  or  to  change  the 
organization  of  the  Utility  Subsidiaries. 

SCANA  and  Subsidiaries  request 
authority,  to  the  extent  needed,  to  sell 
or  to  cause  any  Subsidiary  to  sell  or 
otherwise  transfer  (i)  such  businesses, 
(ii)  the  securities  of  current  Subsidiaries 
engaged  in  some  or  all  of  these 
businesses  or  (iii)  investments  which  do 
not  involve  a  Subsidiary  (i.e.  less  than 
10%  voting  interest)  to  a  different 
Subsidiary,  and,  to  the  extent  approval 
is  required,  the  Subsidiaries  request 
authority  to  acquire  the  assets  of  such 
businesses,  Subsidiaries  or  other  then 
existing  inyestment  interests. 
Alternatively,  transfers  of  such 
securities  or  assets  may  be  effected  by 
share  exchanges,  share  distributions  or 
dividends  followed  by  contribution  of 
such  securities  or  assets  to  the  receiving 
entity.  In  the  future,  following  its  direct 
or  indirect  acquisition  of  the  securities 
of  new  Nonutility  Subsidiaries,  SCANA 
may  determine  to  transfer  such 
securities  or  the  assets  of  such 
Nonutility  Subsidiaries  to  other 
Subsidiaries  as  described  in  the 
preceding  sentence.  SCANA  may  also 
liquidate  or  merge  Nonutility 
Subsidiaries. 

Applicants  state  that  such  internal 
transactions  would  be  undertaken  in 
order  to  eliminate  corporate 
complexities,  to  combine  related 
business  segments  for  staffing  and 
management  purposes,  to  eliminate 
administrative  costs,  to  achieve  tax 
savings,  or  for  other  ordinary  and 
necessary  business  purposes. 

Applicants  state  that  the  transactions 
proposed  will  not  involve  the  sale  or 
other  disposition  of  any  utility  assets  of 
the  Utility  Subsidiaries  and  will  not 
involve  any  change  in  the  corporate 
ownership  of  the  Utility  Subsidiaries.  In 
so  far  the  approval  sought  does  not 
extend  to  the  acquisitions  of  any  new 
businesses  or  activities. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-1344  Filed  1-21-03;  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  [To  be  published]. 
STATUS:  Open  Meeting. 
PLACE:  450  Fifth  Street,  NW., 
Washington,  DC. 
ANNOUNCEMENT  OF  OPEN  MEETING: 
Additional  Meeting. 

An  additional  Open  Meeting  will  be 
held  on  Thursday,  January  23,  2003  at 
10  a.m.,  in  Room  1C30.  the  William  O. 
Douglas  Room.  The  Closed  Meeting 
previously  announced  to  be  held  on 
Thursday,  January  23,  2003  at  10  a.m. 
has  been  scheduled  to  immediately 
follow  the  Open  Meeting  on  Thursday, 
January  23,  2003. 

Commissioner  Goldschmid,  as  duty 
officer,  determined  that  not  earlier 
notice  thereof  was  possible. 

The  following  items  previously 
announced  for  the  January  22,  2003 
Open  Meeting  will  be  considered  during 
the  January  23,  2003  Open  Meeting. 

1 .  The  Commission  will  consider 
adopting  rules  to  establish  standards  of 
professional  conduct  for  attorneys  who 
appear  and  practice  before  the 
Commission  in  any  way  in  the 
representation  of  issuers.  As  proposed, 
the  rules  would  require  an  attorney  to 
report  evidence  of  a  material  violation 
of  securities  laws,  a  material  breach  of 
fiduciary  duty,  or  similar  material 
violation  by  the  issuer  or  by  any  officer, 
director,  employee,  or  agent  of  the 
issuer  to  the  issuer's  chief  legal  officer 
or  the  chief  executive  officer  of  the 
company  (or  the  equivalents);  if  they  do 
not  respond  appropriately  to  the 
evidence,  the  rule  would  require  the 
attorney  to  report  the  evidence  to  the 
issuer's  audit  committee,  another 
committee  of  independent  directors,  or 
the  full  board  of  directors;  if  the 
directors  do  not  respond  appropriately, 
the  rule  would  require  or  permit  the 
attorney  to  withdraw  and  notify  the 
Commission  of  the  withdrawal. 

2.  The  Commission  will  consider 
whether  to  adopt  amendments  to  its 
registration  and  reporting  forms  for 
registered  management  investment 
companies,  as  well  as  new  rule  30bl— 4 
and  new  form  N-PX  under  the 
Investment  Company  Act  of  1940.  These 
rules  would  require  mutual  funds  and 
other  registered  management  investment 
companies  to  disclose  the  policies  and 
procedures  that  they  use  to  determine 
how  to  vote  proxies  relating  to  portfolio 
seciu-ities.  They  would  also  require 
registered  management  investment 
companies  to  file  with  the  Commission 


on  cm  annual  basis,  and  make  available 
to  shareholders,  their  proxy  voting 
records. 

3.  The  Commission  will  consider 
whether  to  adopt  a  new  rule  and 
amendments  to  its  recordkeeping  rules 
for  registered  investment  advisers  under 
the  Investment  Advisers  Act.  The  new 
rule  would  require  investment  advisers 
to  adopt  proxy  voting  policies  and 
procedures,  describe  the  policies  and 
procedines  to  clients  and  provide 
clients  with  copies  on  request,  and 
disclose  how  clients  can  obtain 
information  about  how  the  adviser 
voted  their  proxies.  The  recordkeeping 
amendments  would  require  advisers  to 
keep  certain  records  regarding  client 
proxies. 

At  times,  changes  in  Commission 
priorities  alterations  in  the  scheduling 
of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-70TO. 

Dated:  January  16,  2003. 
Jonathan  G.  Katz, 

Secretary.  • 

[FR  Doc.  03-1492  Filed  1-17-03;  2:21  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47186;  File  No.  SR-BSE- 

2002-15] 

Self -Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange,  Inc., 
Establishing  Trading  Rules  for  the 
Boston  Options  Exchange  Facility 

January  14,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
31,  2002,  the  Boston  Stock  Exchange, 
Inc.  ("BSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  18,  2002,  the  BSE  filed 
Amendment  No.  1  that  entirely  replaced 
the  original  rule  filing.^  On  January  9, 
2003.  the  BSE  filed  Amendment  No.  2 


'15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  See  Letter  from  George  W.  Mann,  Jr..  Executive 
Vice  President  and  General  Counsel,  BSE,  to 
Annette  Nazareth,  Director,  Division  of  Market        " 
Regulation  ("Division").  Commission,  dated 
December  18,  2002. 
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that  entirely  replaced  the  original  rule 
filing  and  Amendment  No.  I.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  proposes  to  create  a  new 
electronic  options  trading  facility  of  the 
Exchange,  called  the  Boston  Options 
Exchange  ("BOX").  The  text  of  the 
proposed  rule  change  is  available  for 
inspection  at  the  Office  of  the  Secretary, 
the  BSE,  the  Commission's  Public 
Reference  Room,  and  on  the 
Commission's  Internet  Web  site  [http:// 
www.  sec.gov/rules/sro/sh  tml) . 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
emy  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  sunmiaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  BSE  proposes  to  establish  rules 
for  BOX, 5  a  new  exchange  facility,  as 
that  term  is  defined  in  Section  3(a)(2)  of 
the  Act.s  BOX  would  be  operated  by 
Boston  Options  Exchange  Group,  LLC 
("BOX  LLC").7  BOX  would  administer  a 
fully  automated  trading  system  for 
standardized  equity  options  intended 
for  the  use  of  Options  Participants.^  It 


would  conduct  an  auction  market 
similar  to  the  ones  conducted  by  the 
options  exchange  markets  currently  in 
operation,  although  the  BOX  auction 
would  occiw  electronically  and  not  on  a 
floor.  BOX  would  provide  automatic 
order  execution  capabilities  in  the 
options  securities  listed  or  traded  on  the 
BSE. 

The  BSE  intends  to  establish  BOX  as 
an  options  market  where  orders  from  all 
types  of  market  participants  may 
interact  directly  with  each  other  on  a 
price/time  priority  basis.  Through  a 
specific  process  called  the  Price 
hnprovement  Period  ("PIP"),^  BOX 
would  attract  orders  and  subject  them  to 
prige  improvement  and  real  price 
competition  without  which  they  would 
otherwise  simply  be  executed  at  the 
NBBO.  BOX  would  offer  a  price/time 
priority  based  limit  order  book  where 
any  Public  Customer  'o  or  broker-dealer 
market  participant  could  submit  orders 
(post  prices)  or  take  liquidity.  It  would 
also  provide  a  limited  facility  for  Order 
Flow  Providers  ^  ^  to  interact  with  their 
own  order  flow  but  only  at  prices  better 
than  the  best  bid  or  offer  on  the  market; 
and  a  true  opportunity  for  Market 
Makers  '^  to  step  in  and  compete  for 
those  orders  quickly  and  anonymously. 

a.  Siunmary  of  BOX  Trading  Rules,  (i) 
Low  Barriers  to  Trading  Access.  BOX 
would  have  multiple  and  competing 
market  makers  rather  than  a  specialist 
driven  system.  There  would  be  no 
designated  specialists,  primary  market 
makers,  or  lead  market  makers  with 
authority  to  control  trading  in  a 
particular  options  class.  Market  making 
in  an  options  class  on  BOX  would  be 
open  to  all  qualified  Options 
Participants  who  are  approved  by  the 


<  See  Letter  from  George  W.  Mann,  Jr..  Executive 
Vice  President  and  General  Counsel,  BSE,  to 
Annette  Nazareth,  Director,  Division,  Commission, 
dated  January  8,  2003. 

»The  term  "BOX"  means  the  Boston  Options 
Exchange  or  Boston  Stock  Exchange  Options 
Exchange,  an  options  trading  facility  of  the 
Exchange  under  Section  3(a)(2)  of  the  Act.  See 
proposed  BOX  Rules,  Chapter  I.  General  Provisions. 
Sec.  1(a)(6)  (definition  of  "BOX"). 

eiSU.S.C.  78c(a)(2). 

'  The  founding  members  of  BOX  LLC  are  the  BSE, 
the  Bourse  de  Montreal,  Inc.,  and  Interactive 
Brokers  Group,  LLC. 

"The  term  "Options  Participant"  or  "Participant" 
means  a  firm  or  organization  that  is  registered  with 
the  Exchange  pursuant  to  Chapter  II  of  the  proposed 
BOX  Rules  for  purposes  of  participating  in  options 
trading  on  BOX  as  an  "Order  Flow  Provider"  and/ 
or  "Market  Maker."  See  proposed  BOX  Rules, 


Chapter  1,  General  Provisions,  Sec.  l(a)(39) 
(definition  of  "Options  Participant"). 

8  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX.  Sec.  18,  Price  Impmvement 
Period. 

""The  term  "Customer"  means  either  a  Public 
Customer  or  a  broker-dealer.  The  term  "Public 
Customer"  means  a  person  that  is  not  a  broker  or 
dealer  in  securities.  All  Customer  orders  must  be 
submitted  through  an  approved  BOX  Options 
i'articipant.  See  proposed  BOX  Rules,  Chapter  I, 
General  Provisions.  Sec.  l(a)(19)  (definition  of 
"Customer")  and  Sec.  l(a)(49)  (definition  of  "Public 
Customer"). 

"The  terms  "Order  Flow  Provider"  or  "OFP" 
mean  those  Options  Participants  representing  as 
agent  Customer  Orders  on  BOX.  See  proposed  BOX 
Rules,  Chapter  I.  General  Provisions,  Sec.  1(a)(45) 
(definition  of  "Order  Flow  Provider"). 

'^The  term  "Market  Maker"  means  an  Options 
Participant  registered  with  the  Exchange  for  the 
purpose  of  making  markets  in  options  contracts 
traded  on  the  Exchange  and  that  is  vested  with  the 
rights  and  responsibilities  specified  in  Chapter  VI 
of  these  proposed  BOX  Rules.  All  Market  Makers 
are  designated  as  specialists  on  the  Exchange  for  all 
purposes  under  the  Act.  See  proposed  BOX  Rules, 
Chapter  I,  General  Provisions.  Sec.  l(a)(31) 
(definition  of  "Market  Maker"^ 


Exchange  as  Market  Makers. '3  AH 

appointed  competing  Market  Makers 
would  be  responsible  for  ensuring  basic 
liquidity.  BOX  has  invested  heavily  to 
acquire  the  necessary  processing 
capacity  to  rapidly  and  efficiently 
process  the  messaging  traffic  that 
multiple  market  making  would  generate 
as  BOX  believes  this  would  significantly 
intensify  competition.  This  competition 
would  encourage  tighter  spreads  and 
better  pricing  to  the  ultimate  advantage 
of  the  investor.  Further,  in  the  spirit  of 
maintaining  a  flat  and  open 
marketplace,  BOX  would  limit  Market  , 
Makers'  privileges  within  their 
appointed  classes  to  the  ability  to 
maintain  orders  on  all  series  and  to  the 
opportunity  to  participate  in  PIP 
auctions.  BOX  Options  Participants, 
whether  Market  Makers  or  Order  Flow 
Providers,  or  both,  would  not  be 
required  to  obtain  membership  in  the 
BSE,  nor  to  lease  trading  rights  from  any 
member  ("seat  holder")  of  the  BSE. 
Market  Maker  Participants  would  be 
required  to  register  as  an  Options 
Participant,  obtain  approval  from  the 
BSE  and  pay  a  modest  annual  access  fee 
for  trading  rights  and  a  low  execution 
fee  per  contract. '" 

In  addition,  as  BOX  would  be  fully 
automated  and  without  a  central  trading 
floor.  Participants  would  have  to  access 
BOX  from  "remote"  locations.  The 
reduction  in  fixed  costs  and  the  barriers 
to  entry  would  give  rise  to  a  wider 
variety  of  market  participants  than 
heretofore  seen,  resulting  in  fiercer 
competition  to  the  ultimate  advantage  of 
the  Customers  who  use  BOX. 

(ii)  Anonymous  Central  Order  Book 
with  Price/Time  Priority.  All  orders  on 
BOX  would  be  entered  on  the  BOX 
Central  Order  Book  ("BOX  Book").'^ 
Only  prices  and  quantities  would  be 
displayed  to  all  trading  Participants, 
maintaining  full  anonymity  with  regard 
to  the  ownership  of  each  order.  With 
only  minor  exceptions,  all  orders  would 
be  matched  on  a  strict  price  and  time 
priority  algorithm.  This  will  result  in 
better  pricing  since  the  price  and  time 
priority  algorithm  gives  a  strong 
incentive  to  trading  Participants  to  post 
their  very  best  prices  rapidly.  There 
would  be  no  opportunity  to  "step  up 


"  See  proposed  BOX  Rules.  Chapter  VI.  Market 
Makers.  See.  4,  Appointment  of  Market  Makers. 

'••The  BSE  intends  to  File  under  separate  cover  a 
proposed  rule  change  regarding  BOX  related  fees, 
pursuant  to  Section  19(b)  of  the  Act,  15  U.S.C. 
78s(b). 

»5The  term  "Central  Order  Book"  or  "BOX  Book" 
means  the  electronic  book  of  orders  maintained  by 
the  BOX  Trading  Host.  See  proposed  BOX  Rules, 
Chapter  I,  General  Provisions.  Sec.  l(a)(12) 
(definition  of  "Central  Order  Book"). 
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and  match"  in  order  to  participate  in  a 
trade  on  BOX. 

(iii)  All  Orders  Firm  for  All  Traders. 
All  orders  on  the  BOX  Book  would  be 
firm  at  all  times  for  all  trading 
Participants.  An  order  on  the  BOX  Book 
is  available  in  its  entirety  to  all  parties 
on  a  "first  come,  first  serve"  basis 
whether  from  a  Market  Maker,  Public 
Customer  or  broker/dealer  account. 

(iv)  Price  Improvement  Period.  To 
address  the  issues  of  internalization  of 
Customer  Orders  by  Order  Flow 
Providers  and  Market  Makers,  BOX  has 
developed  PIP.  The  BOX  PIP  would  be 
a  very  rapid  auction  starting  at  a  price 
better  than  the  current  NBBO  where 
BOX  Participemts  could  compete  to 
improve  the  Customer  side  of  the  trade. 

b.  BOX  Regulated  as  a  Facility  of  the 
Exchange.  The  BSE  has  entered  into 
various  agreements  with  BOX  LLC 
under  which  BOX  LLC  would  operate 
BOX  as  a  facility  of  the  BSE.  Pursuant 
to  these  agreements,  the  BSE  would 
maintain  responsibility  for  all  regulatory 
functions  related  to  the  facility,  and 
BOX  LLC  would  be  responsible  for  the 
business  of  the  facility  to  the  extent 
those  activities  are  not  inconsistent  with 
the  regulatory  and  oversight  functions  of 
the  BSE.  The  BSE  intends  to  file  with 
the  Commission  under  separate  cover  a 
proposed  rule  change  regarding  the 
delegation  of  authority  from  the  BSE  to 
Boston  Options  Exchange  Regulation, 
LLC  ("BOXR"),  a  wholly-owned 
subsidiary  of  the  BSE,  for  regulatory 
functions  related  to  the  facility  such  as 
surveillance  and  compliance 
("Delegation  Plan").  In  addition,  the 
BSE  intends  to  file  under  the  Delegation 
Plan  a  proposed  rule  change  regarding 
the  relationship  between  the  BSE, 
BOXR,  and  the  BOX  entities.  In 
addition,  the  BSE  intends  to  file  the 
necessary  rute  changes  to  allow  the  BSE 
to  join  the  Options  Intermarket  Linkage 
Plan,  the  Options  Price  Reporting 
Authority  ("OPRA")  and  the  Options 
Self-Regulatory  Council  ("OSRC"), 
which  have  been  authorized  under  the 
applicable  National  Market  System 
("NMS")  plans.16 

c.  The  BSE  Would  Conduct  All 
Necessary  Surveillance  of  BOX.  As  part 
of  its  obligations  under  the  Act  and 
pursuant  to  its  own  rules,  the  BSE 
wouW  conduct  all  necessary 
surveillance  of  the  operation  of  and 
trading  on  BOX.i^  The  BSE  intends  to 


implement  a  state-of-the-art  electronic 
system  for  producing  detailed  audit 
trails  of  all  orders  submitted  to  BOX. 
The  BSE  emphasizes  that  it  has  not  only 
the  technological  capability  to  establish 
and  maintain  an  audit  trail,  but  also,  the 
staff  expertise  and  capital  resources  to 
satisfactorily  oversee  a  new  electronic 
options  market. 

The  BSE,  as  a  well-established 
exchange,  has  the  requisite  staff 
experience  to  support  and  to 
supplement  the  technological 
surveillance  necessary  for  the  all- 
electronic  BOX.  As  one  of  the  nation's 
oldest  securities  exchanges,  the  BSE  has 
repeatedly  demonstrated  its  success  in 
attracting  qualified  management  and 
regulatory  staff,  who  have  proven  their 
knowledge  of  the  federal  securities  laws 
and  the  self-regulatory  role  of  a 
registered  exchange.  Furthermore, 
consistent  with  the  requirements  of  the 
Act,  the  BSE  will  demonstrate  to  the 
Commission,  as  necessary,  that  it  has 
adequate  financial  resources  to  fund  a 
surveillance  program  for  a  fully 
electronic  options  trading  facility.  In 
accordance  with  its  regulatory 
responsibilities,  the  BSE  will  also 
demonstrate  to  the  Commission  that  the 
technological  capabilities  of  BOXR  and 
BOX  would  be  more  than  adequate  for 
the  surveillance  of  trading  on  BOX.'" 

d.  The  Boston  Options  Exchange. 
BOX,  the  proposed  electronic  options 
trading  facility  of  the  BSE,  would  offer 
liquidity,  price  quality  and  low  cost  of 
execution  for  market  participants.  BOX 
would  function  as  a  limit  order  book 
under  the  principle  of  price/time 
priority  for  all  market  participants' 
orders  and  would  provide  execution 
enhancements.  Market  Makers  would 
participate  electronically  in  BOX  to 
enhance  liquidity  in  the  book  and 
would  be  able  to  interact  with  order 
flow  subject  to  automatic  price 
improvement  requirements.  In  addition, 
orders  would  be  permitted  facilitation 
on  BOX  subject  to  price  improvement 
where  the  price  and  time  priority  of  the 
limit  order  book  is  protected. 

BOX  is  described  in  more  detail  in  the 
following  subsections.  Specifically, 
subsection  (i)  describes  the  BOX 
membership  structure  and  the 


"•The  OSRC  is  currently  operating  under  a  draft 
agreement,  as  opposed  to  a  formal  plan  declared 
effective  by  the  Commission  pursuant  to  Section 
11 A  of  the  Act.  15  U.S.C.  78k-l. 

"The  BSE  will  delegate  to  BOXR  the  authority 
to  provide  the  necessary  surveillance  of  the 
operation  of  and  trading  on  BOX  pursuant  to  the 


proposed  Delegation  Plan  to  be  filed  by  the  BSE 
under  separate  cover. 

'*The  BSE  will  comply  with  the  Commission's 
Automation  Review  Policy  with  regard  to  BOX.  See 
Securities  Exchange  Act  Release  No.  27445  (Nov. 
16,  1989),  54  FR  48703  (Nov.  24.  1989)  ("ARP  I 
Release")  and  Securities  Exchange  Act  Release  No. 
29185  (May  9.  1991),  56  FR  22490  (May  15,  1991) 
( "ARP  II  Release").  The  BSE  will  ensure  that  BOX 
has  "the  capacity  to  accommodate  current  and 
reasonably  anticipated  future  trading  volume  levels 
adequately  and  to  respond  to  localized  emergency 


registration  requirements  as  well  as  the 
trading  obligations  of  Market  Makers 
and  Order  Flow  Providers.  Subsection 
(ii)  describes  trading  on  the  BOX 
Trading  Host  in  detail,  including  a 
description  of  how  orders  are  executed 
during  BOX'S  trading  session. 

(i)  BOX  Membership  Structure: 
Options  Participants.  With  the 
introduction  of  BOX,  the  BSE  intends  to 
change  its  membership  rules  to  reflect 
the  new  all-electronic  options  trading 
environment.  BOX  would  have  only  one 
category  of  members,  as  that  term  is 
defined  in  the  Section  3(a)(3)(A)  of  the 
Act:  ^^  Options  Participants.  Any 
registered  broker-dealer  who  wishes  to 
be  a  member  once  BOX  begins  operation 
would  have  to  become  a  BSE-approved   . 
Options  Participant.^"  By  becoming  an 
Options  Participant,  the  registered 
broker-dealer  would  be  permitted  to 
effect  options  transactions  on  BOX.  An 
Options  Participant:  (1)  Must  agree  to  be 
bound  by  the  Constitution,  By-Laws  and 
Rules  of.the  BSE  and  the  BOX  Rules, 
and  by  federal  securities  laws,  and  by 
all  applicable  rules  and  regulations  of 
the  Commission;  (2)  would  not  acquire 
ownership  or  distribution  rights  in  the 
BSE  or  BOX;  and  (3)  would  have 
representation  as  will  be  proposed  in 
the  Delegation  Plan  to  be  filed  with  the 
Commission  by  the  BSE  under  separate 
cover. 

BOXR  would  authorize  any  Options 
Participant  who  met  certain  enumerated 
requirements  to  obtain  access  to  BOX. 
The  requirements  for  access  are  as 
follows:  First,  all  Options  Participants 
must  make  application  to,  and  be 
approved  by,  the  BSE  as  Options        • 
Participants.  Second,  all  approved 
Participants  must  enter  into  an  Options 
Participation  Agreement  with  the 
Exchange.  Options  Participants  would 
be  approved  to  participate  on  BOX  as 
Market  Makers,  Order  Flow  Providers, 
or  both. 

(A)  Market  Makers 

Registered  BOX  Market  Makers  would 
be  designated  as  dealer-specialists  on 
the  BSE  for  all  purposes  under  the 
Act.2i 

(1)  Registration.  To  become  a  market 
maker  on  BOX,  an  Options  Participant 
would  have  to  register  as  a  BOX  Market 
Maker  by  filing  a  written  application 
with  the  BSE.22  In  determining  whether 
to  approve  a  Market  Maker  application, 
the  BSE  would  consider,  among  other 


conditions.' 


I 


'"See  15  U.S.C.  78c(a)(3)(A). 

^°  See  proposed  BOX  Rules,  Chapter  II, 
Participation.  Sec.  1,  Options  Participation. 

-'  See  proposed  BOX  Rules,  Chapter  VI,  Market 
S4akers,  Sec.  1,  Market  Maker  Registration. 

'"  See  proposed  BOX  Rules,  Chapter  VI;  Market 
Makers,  Sec.  1(a),  Market  Maker  Registration. 
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things,  the  Options  Participant's  capital, 
operations,  personnel,  technical 
resources,  and  disciplinary  history. 
Upon  receipt  by  the  Options  Participant 
of  notice  of  the  BSE's  approval,  the 
Options  Participant's  Market  Maker 
registration  would  become  effective.^^  If 
the  application  is  disapproved,  the 
applicant  Options  Participant  would 
have  the  opportxmity  to  appeal  the 
specific  grounds  of  the  denial  imder  the 
provisions  of  Chapter  II,  Participation, 
Section  3,  Denial  of  and  Conditions  to 
Participation.  A  Market  Maker's 
registration  could  be  suspended  or 
terminated  by  the  BOXR  upon  a 
determination  that  the  Market  Maker 
has  failed  to  properly  comply  with  the 
Market  Maker's  obligations  under 
proposed  Chapter  VI  Section  5  of  the 
BOX  Rides,  as  discussed  below. 

(2)  Appointments.  In  addition  to 
registering  as  a  Market  Maker  generally, 
a  Market  Maker  must  obtain  an 
appointment  in  each  options  class  in 
which  it  wishes  to  make  a  market  on 
BOX  by  filing  an  application  with 
BOXR.  In  determining  whether  to 
approve  or  disapprove  the  Market 
Maker's  appointment  in  a  class,  BOXR 
could  consider,  among  other  things:  (1) 
The  financial  and  technical  resources 
available  to  the  Market  Maker;  (2)  the 
Market  Maker's  experience,  expertise 
and  past  performances  in  making 
markets  or  options  trading;  and  (3)  the 
maintenance  and  enhancement  of 
competition  among  Market  Makers  in 
each  class  of  options  to  which  it  is 
appointed.^'* 

Each  Market  Maker  may  be  appointed 
to  any  options  class  listed  on  BOX  for 
trading.  Such  an  appointment  would 
consist  of  at  least  one  class  and  may 
include  all  classes  traded  on  the 
Exchange.  BOXR  would  not  list  an 
options  class  for  trading  imless  at  least 
two  Market  Makers  are  appointed  to  the 
options  class.25  In  addition,  before 
BOXR  opens  trading  for  any  additional 
series  of  an  options  class,  it  woidd 
require  at  least  two  Market  Makers  to  be 
appointed  for  trading  that  particular 
class.  Upon  appointment,  BOXR  would 
require  Market  Makers  to  maintain 
active  markets  in  that  class  for  a  period 


"  See  proposed  BOX  Rules,  Chapter  II, 
Participation,  Sec.  2,  Qualification  Requirements 
for  Options  Participants  and  proposed  BOX  Rules, 
Chapter  VI.  Market  Makers.  Sec.  1,  Market  Maker 
Registration. 

J*  See  proposed  BOX  Rules,  Chapter  VI,  Market 
Makers.  Sec.  4(b),  Appointment  of  Market  Makers. 

«  See  proposed  BOX  Rules,  Chapter  IV, 
Securities  Traded  on  the  Boston  Options  Exchange 
Facility,  Sec.  5(a),  Minimum  Participation 
Requirement  for  Opening  Trading  of  Option 
Classes.  ■ 


of  at  least  six  months. ^^  However,  BOXR 
would  not  require  a  Market  Maker  in  a 
class  to  continue  trading  in  that  class  if 
BOXR  makes  an  affirmative 
determination  that  continued  trading  in 
that  class  by  a  single  Market  Maker  is  to 
the  detriment  of  that  Market  Maker,  of 
no  adverse  consequence  to  an  existing 
Customer  of  BOX  or  an  Options 
Participant,  and  serves  no  greater 
purpose  in  the  fair  and  orderly 
functioning  of  the  marketplace.^^  Once 
a  class  is  opened  for  trading  and 
subsequently  only  one  Market  Maker 
remains  appointed  to  that  class,  BOXR 
may  continue  trading  in  that  class  if 
BOXR  makes  an  affirmative 
determination  that  halting  of  trading  in 
such  class  woidd  be  detrimental  to  the 
remaining  Market  Maker,  and  that 
continued  trading  in  such  class  by  one 
Market  Maker  would  be  in  the  interest 
of  maintaining  a  fair  and  orderly 
marketplace  and  would  not  create 
adverse  consequence  to  an  existing 
Customer  of  BOX  or  an  Options 
Participant.^* 

Under  the  proposal,  BOXR  may 
suspend  or  terminate  any  appointment 
of  a  Market  Maker  and  may  make 
additional  appointments  or  change  the 
options  classes  included  in  a  Market 
Maker's  appointment  whenever,  in 
BOXR's  judgment,  the  interests  of  a  fair 
and  orderly  market  are  best  served  by 
such  action.29 

(3)  Obligations.  Market  Makers  on 
BOX  would  electronically  engage  in  a 
coinse  of  dealing  for  their  own  account 
to  enhance  liquidity  available  on  BOX 
and  to  assist  in  the  maintenance  of  fair 
and  orderly  markets.  In  addition.  Market 
Makers  may  interact  with  directed  order 
flow,  subject  to  price  improvement 
requirements  and  certain  obligations 
and  duties.  Specifically,  Market  Makers 
would  have  to  satisfy  the  following 
responsibilities  and  duties  during 
trading:  (1)  Maintain  continuous  firm, 
two-sided  quotes,  which  are  limit  orders 
submitted  to  BOX  by  a  Market  Maker,  in 
those  options  classes  in  which  the 
Market  Maker  is  appointed  to  trade;  (2) 
maintain  adequate  minimum  capital  in 
accordance  with  Chapter  VI  Section  9; 


2«  See  proposed  BOX  Rules,  Chapter  VI,  Market 
Makers.  Sec.  5(a)(viii),  Obligations  of  Market 
Makers. 

"  See  proposed  BOX  Rules,  Chapter  IV, 
Securities  Traded  on  the  Boston  Options  Exchange 
Facility.  Sec.  5(b),  Minimum  Participation 
Requirement  for  Opening  Trading  of  Option 
Classes. 

2«  See  proposed  BOX  Rules,  Chapter  IV, 
Securities  Traded  on  the  Boston  Options  Exchange 
Facility.  Sec.  5(c),  Minimum  Participation 
Requirement  for  Opening  Trading  of  Option 
Classes. 

2»See  proposed  BOX  Rules,  Chapter  VI,  Market 
Makers.  Sec.  4(c),  Appointment  of  Market  Makers. 


(3)  remain  in  good  standing  with  BOXR; 

(4)  infbrm  BOXR  of  any  material  change 
in  financial  or  operational  condition  or 
in  personnel;  and  (5)  clear  and  settle 
transactions  through  the  facilities  of  a 
registered  clearing  member.''"  If  BOXR 
found  any  substantial  or  continued 
failure  by  a  Market  Maker  to  meet  the 
above  obligations  and  duties,  BOXR 
woidd  subject  the  Market  Maker  to 
disciplinary  action,  suspension  or 
revocation  of  the  Market  Maker's 
appointment  in  one  or  more  options 
classes. 3'  Subject  to  certain  limitations, 
a  Market  Maker  may  enter  all  order 
types  permitted  to  be  entered  by 
Customer  participants  under  the  Rules 
to  buy  or  sell  options  in  classes  of 
options  listed  on  BOX  to  which  the 
Market  Maker  is  not  appointed.^^ 

(B)  Order  Flow  Providers 

Order  Flow  Providers  ("OFPs")  would 
be  those  Options  Participants 
representing  orders  of  Public  Customers 
and  other  Broker  Dealers  on  the  BOX 
market.  OFPs  may  also  register  as 
Market  Makers.  OFPs  may  trade  as 
principal,  both  as  contra  party  to 
Customer  Orders  submitted  to  BOX  by 
such  OFP  and  as  contra  party  to 
unrelated  orders  submitted  to  BOX  by 
other  Options  Participants.  OFPs  may 
only  act  as  contra  party  to  their  ov>rn 
Customer  Orders  pursuant  to  the  rules 
of  the  Price  Improvement  Period  (see 
discussion  below). ^^ 

(ii)  The  BOX  Trading  Host.  BOX 
would  operate  an  automated  trading 
system  for  standardized  equity  options. 
This  section  describes  the  most 
significant  rules  and  procedures 
governing  trading  on  BOX. 

(A)  Generally 

Each  Market  Maker  on  BOX  would 
enter  its  own  independent  quotations 
into  the  BOX  Trading  Host  ("Trading 
Host").  Market  Makers  would  enter  a 
quantity  with  their  quotations,  which 
must  meet  the  minimum  size 
requirements  established  by  the 
Exchange.  3"  OFPs  would  enter  agency 
and  principal  orders  into  the  Trading 
Host.  Market  Makers  and  OFPs  may 
enter  into  BOX  the  following  standard 
types  of  orders:  market  orders,  limit 
orders.  Day  Orders,  Good-Til-Canceled 
(GTC)  Orders.  Fill-or-Kill  Orders,  Fill- 


">  See,  generally,  proposed  BOX  Rules,  Chapter 
VI,  Market  Makers. 

3'  See  proposed  BOX  Rules,  Chapter  VI.  Market 
Makers.  Sec.  5(e),  Obligations  of  Market  Makers. 

32  See  proposed  BOX  Rules,  Chapter  VI.  Market 
Makers.  Sec.  6(e),  Market  Maker  Quotations 

"  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX.  Sec.  18,  The  Price  Improvement 
Period. 

"  See  proposed  BOX  Rules,  Chapter  VI,  Market 
Makers,  Sec.  6(a),  Market  Maker  (flotations. 
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and-Kill  Orders,  Market-on-Open 
Orders,  and  Minimum  Volume 
Orders.  *'*  Market  Makers  and  OFPs 
would  receive  from  BOX  information  on 
all  of  the  orders  and  quotations  pending 
in  the  Trading  Host,  including  a  display 
of  up  to  the  five  best  bids  and  offers 
currently  quoted  on  BOX  in  each 
options  series,  as  well  as  the  aggregate 
size  at  each  of  the  five  best  prices,  ^f* 

(B)  Order  Ranking  and  Display 

The  BOX  Book  contains  all  the 
Options  Participants'  orders.  Limit 
orders  of  Options  Participants  submitted 
to  BOX  would  be  ranked  and 
maintained  in  the  BOX  Book  according 
to  price/time  priority,  such  that  within 
each  price  level,  all  orders  would  be 
organized  by  the  time  of  entry.  *''  No 
distinction  is  made  to  this  priority  with 
regard  to  account  designation  (Public 
Customer,  Broker/Dealer  or  Market 
Maker).  The  orders  are  ranked  based  on 
the  specified  limit  price  and  the  time  of 
original  order  entry  in  the  Trading  Host. 
If  an  order  is  executed  in  its  entirety,  its 
price/time  priority  is  also  exhausted  and 
so,  the  next  order  in  price/time  priority 
would  move  to  the  top  of  the  BOX  Book. 
An  Options  Participant  must  submit  a 
new  order  if  it  wishes  to  refresh  its 
order.  This  new  order  would  be  ranked 
at  the  specified  limit  price  according  to 
the  time  that  the  new  order  was  entered. 

(C)  Order  Execution  and  Priority  Rules 

Trades  would  occur  when  orders  or 
quotations  match  in  the  Trading  Host.  If 
more  than  one  order  has  been  entered 
into  the  Trading  Host  at  the  same  price, 
priority  would  be  based  on  the  time  of 
order  entry. '"  If  an  Options  Participant 
enters  a  limit  order  into  the  Trading 
Host  that  matches  an  order  already  in 
the  Trading  Host,  a  trade  would  occur 
at  the  price  of  the  order  already  in  the 
Trading  Host  up  to  the  available  size. 
After  executing  against  that  order,  the 
limit  order  would  trade  against  other 
orders  in  the  Trading  Host  until  the 
limit  order  is  filled  in  its  entirety  or  the 
limit  order  depletes  the  available  size  at 
that  price.  If  any  amount  of  the  limit 
order  remains  unexecuted,  the  balance 


^^  See  proposed  BOX 
Business  on  BOX.  .Sec 

,  "■Sfe  proposed  BOX 
Business  on  BOX.  Sec 
Price/Time  Priority. 

^^  See  proposed  BOX 
Business  on  BOX.  Sec. 
Price/Time  Priohtv. 

'"  See  proposed  BOX 
Business  on  BOX,  Sec 
Price/Time  Priority. 


Rules.  Chapter  V.  Doing 
14,  Order  Entry: 
Rules.  Chapter  V.  Doing 
1fi(a)(ii).  Execution  and 

Rules.  Chapter  V.  Doing 
16(a)(i).  Execution  and 

Rules,  Chapter  V.  Doing 
I6(a)(iv)(2j,  Execution  and 


of  the  order  would  become  either  the 
best  bid  or  offer. '^ 

(D)  Price  Improvement  Period 

The  BOX  PEP  system  would  enhance 
the  traditional  firm  facilitation 
mechanism  and  provide  guaranteed 
price  improvement  opportunities  for 
Customers.  Chapter  V  Section  18  of  the 
BOX  Rules  provides  an  OFP  with  the 
ability  to  use  the  PIP  to  enter  a 
Customer  Order  and  execute  that  order 
as  principal.*"'  An  OFP  is  not  otherwise 
permitted  to  execute  an  agency  order  as 
principal  unless  the  order  is  first 
permitted  to  interact  with  other  interest 
on  BOX  through  the  PIP  system.^' 

In  order  to  preclude  unfair 
internalization,  BOX  Rules  prevent  an 
OFP  from  entering  simultaneous 
Customer  and  proprietary  orders  before 
there  is  an  opportunity  for  the  Customer 
Order  to  interact  with  other  trading 
interest  on  BOX.*'-  BSE  has  proposed 
supplementary  material  in  the  BOX 
Rules  to  provide  that  it  is  a  violation  of 
Chapter  V,  Section  17  for  an  OFP  to 
circumvent  the  Rules  by  providing  an 
opportunity  for  a  Customer  to  execute 
against  agency  orders  handled  by  the 
OFP  immediately  upon  their  entry  into 
the  Trading  Host.  In  addition,  it  would 
be  a  violation  for  an  OFP  to  cause  the 
execution  of  an  order  it  represents  as 
agent  on  BOX  by  orders  it  solicited  from 
Options  Participants  and  non-Option 
Participant  broker-dealers  to  transact 
with  such  orders,  whether  such 
solicited  orders  are  entered  into  the 
Trading  Host  directly  by  the  OFP  or  by 
the  solicited  party  (either  directly  or 
through  another  Participant),  if  the  OFP 
fails  to  exp.ose  those  orders  on  BOX  as 
required  by  Chapter  V,  Section  17,  The 
BSE  believes  that  these  interpretations 
would  prevent  an  OFP  from  thwarting 
the  restrictions  on  trading  as  principal. 

(1)  Key  Features  of  the  Price 
Improvement  Period 

(a)  An  OFP  may  submit  any  Customer 
Order  for  price  improvement  into  the 
PIP  at  a  price  of  at  least  one  cent  better 
than  the  prevailing  NBBO. 

(b)  Market  Makers  and  the 
introducing  OFP  may  compete  for  the 


'''See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX.  Sec.  16(a)(iv)(3),  Execution  and 
Price/Time  Priority. 

•"'  BOX  Order  Flow  Providers  and  Market  Makers 
may  attempt  to  interact  with  their  own  orders  by 
initiating  a  PIP.  However,  for  purposes  of  simplicity 
in  this  discussion,  initiators  of  PIPs  generally  are 
referred  to  as  "Order  Flow  Providers." 

■"  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX.  Sec.  i7(b).  Customer  Orders  and 
Order  Flow  Providers. 

■•^  .See  proposed  BOX  Rules.  Chapter  V,  Doing 
Business  on  BOX.  Section  17,  .Supplementary 
Material  .01  and  .02.  Customer  Orders  and  Order 
Flow  Providers. 


Customer  execution  in  one-cent 
increments;  however,  all  BOX 
Participants  are  informed  of  each  PIP 
and  may  submit  competing  orders  at 
stemdard  price  increments. 

(c)  A  Market  Maker  would  need  to 
match  or  improve  the  price  proposed  by 
the  Primary  Improvement  Order  '*■'  for 
the  opportunity  to  participate  in  the 
execution. 

(d)  The  PIP  would  run  for  three 
seconds  and  cannot  be  cancelled  by  the 
OFP. 

(e)  Execution  is  in  price  and  time 
priority  at  the  end  of  the  PIP  with  two 
exceptions:  (1)  The  OFP  is  guaranteed 
no  more  than  a  minimum  quantity,**^ 
provided  he  has  matched  the  PIP 
execution  price  and  (2)  a  Market  Maker 
Prime  **''  may  in  some  cases  have  partial 
time  priority  over  other  Market  Makers 
at  the  end  of  the  PIP. 

(f)  As  the  execution  of  the  Customer 
Order  is  guaranteed  at  the  start  of  the 
PIP,  the  Customer  Order  has  priority 
over  all  other  orders  on  his  side  of  the 
market  during  the  PIP, 

(2)  OFP  Submission  of  Order  to  PIP 

OFPs  executing  agency  orders  may 
designate  market  and  marketable  limit 
Customer  Orders  for  price  improvement 
and  submission  to  the  PIP.  Customer 
Orders  designated  for  the  PIP  would  be 
submitted  to  BOX  with  a  matching 
contra  order,  the  "Primary  Improvement 
Order,"'"*  equal  to  the  full  size  of  the 
Customer  Order.  The  Primary 
Improvement  Order  would  be  on  the 
opposite  side  of  the  market  than  that  of 
the  original  Customer  Order  and 
represent  a  bid  (offer)  that  is  at  least 
$.01  greater  than  the  bid  (less  than  the 


■'•'  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX,  Sec.  18(e),  The  Price 
linfirovement  Period.  See  also,  the  discussion  of 
OFP  Submission  of  Carder  to  PIP  and  PIP 
Participants  and  Improvement  Orders  in  Sections 
(d)(ii)(D)(2)  and  (4)  below. 

^■*  See  the  discQssion  of  PIP  Trade  Allocation  in 
Section  (d)(ii)(D)(7). 

••''  The  Market  Maker  Prime  is  a  BOX  Market 
Maker  who  has  partial  time  priority  over  all  other 
Market  Makers  in  the  matc4iing  mechanism  of  the 
PIP.  The  Market  Maker  Prime  is  the  first  Market 
Maker  who  has  a  quote  that  is  equal  to  the  NBBO 
on  the  contra  side  of  the  market  as  the  Customer 
Order  at  the  instant  the  PIP  is  initiated.  .See  the 
discussion  of  Market  Maker  Prime  in  Section 
(d)(ii)(E)  below. 

•">  An  Improvement  Order  is  any  order  entered 
into  the  PIP  by  the  OFP  at  a  price  better  than  the 
specified  NBBO  or  any  order  enter  by  a  Market ' 
Maker  at  or  better  than  the  OF'P's  Primary 
Improvement  Order.  The  subsequent  price 
modifications  to  an  OFP's  Primary  Improvement 
Order  are  treated  as  new  Improvement  Orders  for 
the  sake  of  establishing  priority  in  the  PIP  process. 
See  proposed  BOX  Rules.  Chapter  V,  Doing 
Business  on  BOX.  Sec.  18(e](iHii),  The  Price 
Improvement  Period.  See  also,  the  discussion  of  PIP 
Participants  and  Improvement  Orders  in  Section 
(d)(ii)(D)(4)  below. 
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offer)  of  the  National  Best  Bid  Offer 
(NBBO)  at  the  time  of  the 
conunencement  of  the  PIP.'*^ 

(3)  Pilot  Program — No  Minimum  Size 
Requirement  for  Price  Improvement 

BSE  believes  the  customer  protection 
benefits  of  the  PIP  process  should  be 
open  to  orders  of  all  sizes  since: 

(a)  The  price  to  the  Customer  for  PIP 
orders  must  better  the  prevailing  NBBO; 

(b)  The  price  to  the  Customer  is  firm; 

(c)  The  OFP  and  not  the  Customer 
bears  the  risk  of  market  movements 
during  the  PIP;  and 

(d)  The  Customer  is  given  an 
opportunity  for  further  price 
improvement  diuing  the  three  second 
exposure  period. 

From  the  Customer's  perspective,  the 
only  result  of  having  the  Customer's 
small  order  being  ineligible  for  the  PIP 
would  be  that  the  Customer's  order 
would  likely  be  filled  at  a  price  at  least 
a  penny  worse  than  if  it  had  been  filled 
through  the  PIP.'"*  Indeed,  because  of 
the  relatively  lower  risk  to  the  OFP  and 
the  Market  Makers  by  virtue  of  the  small 
size,  there  is  a  greater  likelihood  of  price 
improvement  to  be  provided  by  BOX 
Market  Makers  stepping  in  and 
participating  in  the  PIP.  On  the  other 
hand,  creating  a  minimum  size 
requirement  would  mandate  that  all 
small  orders  are  automatically  executed 
at  the  prevailing  quotes  with  no 
opportunity  for  any  price  improvement. 
Consequently,  BOX  would  have  no 
minimum  size  requirement  for  orders 
entered  into  the  PIP,  for  at  least  a  Pilot 
Period  to  extend  eighteen  months  from 
the  day  trading  commences  on  BOX. 
During  this  Pilot  Period,  BOK  would 
supply  the  Commission  with  data  to 
support  at  least  the  following  tenets: 

(a)  That  there  is  meaningful 
competition  for  all  size  PIP  orders; 

(b)  That  there  is  significant  price 
improvement  for  all  orders  executed 
through  the  PIP,  and; 

(c)  That  there  is  an  active  and  liquid 
market  functioning  on  BOX  outside  of 
the  PIP  mechanism. 

Any  data  that  is  submitted  to  the 
■  Commission  by  the  BSE  during  this 
Pilot  Period  and  related  directly  to  it, 
would  be  submitted  on  a  confidential 
basis.'' *> 


(4)  PIP  Participants  and  Improvement 
Orders 

Improvement  Orders  are  specialized 
orders  submitted  in  increments  of  $.01 
that  are  valid  only  in  the  PIP  process. 
Improvement  Orders  may  not  be 
submitted  in  increments  smaller  than 
$.01.5°  An  Improvement  Order  is  any 
order  entered  into  the  PIP  by  the  OFP 
at  a  price  better  than  the  specified 
NBBO  or  any  order  entered  by  a  Market 
Maker  at  or  better  than  the  OFP's 
Primary  Improvement  Order.  PIP 
Participants  would  enter  Improvement 
Orders  seeking  to  gain  priority  to  give 
the  contra  Customer  Order  an  improved 
execution  price  over  the  NBBO.  Only 
BOX  Market  Makers  may  submit 
competing  Improvement  Orders  and 
only  for  those  classes  within  their 
appointment.  OFPs  may  submit 
Improvement  Orders  only  in  the  PIP 
auction  for  which  they  have  submitted 
the  Primary  Improvement  Order.^^  The 
subsequent  price  modifications  by  the 
OFP  to  an  OFP's  Primary  Improvement 
Order  are  treated  as  new  Improvement 
Orders  for  the  sake  of  establishing 
priority  in  the  PIP  process. ^^  Market 
Makers  and  OFPs  meeting  the  foregoing 
criteria  would  be  deemed  PIP 
Participants  for  that  specific  PIP  only, 
and  may  continually  submit  competing 
Improvement  Orders  during  that  PIP.^ ' 
Options  Participants  not  deemed  PIP 
Participants  may  nonetheless  submit 
orders  to  the  Trading  Host  during  the 
PIP  in  order  to  compete;  however,  the 
normal  price  increments  would  apply  to 
these  orders.^^ 

BOX  Improvement  Orders  are  firm 
and  cannot  be  cancelled  during  the  PIP. 
Thus,  from  the  outset  of  the  PIP,  a 
Customer  is  guaranteed  a  locked-in 
trade  at  a  price  at  least  a  penny  better 
than  the  NBBO,  and  the  OFP  (and  not 
the  Customer)  bears  full  market  risk 
during  the  PIP.  An  OFP  is  not  permitted 
to  cancel  its  Primary  Improvement 
Order  or  the  Customer  Order  nor  modify 
the  size  of  its  Primary  Improvement 
Order  at  any  time  during  the  PIP,  and 
may  only  modify  the  price  of  its  Primary 
Improvement  Order  by  improving  it.  A 
Market  Maker,  except  for  a  Market 


*'  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX.  Sec.  18(e),  The  Price 
Improvement  Period. 

■*•  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX.  Sec.  18,  Supplementary  Material, 
The  Price  Improvement  Period. 

"B  See  proposed  BOX  Rules,  Chapter  V.  Doing 
Business  on  BOX.  Sec.  18,  Supplementary  Material, 
The  Price  Improvement  Period. 


50  See  proposed  BOX  Rules,  Chapter  V.  Doing 
Business  on  BOX.  Sec.  18(h),  The  Price 
Improvement  Period. 

5'  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX.  Sec.  18(e)(i).  The  Price 
Improvement  Period. 

52  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX.  Sec.  18(e)(ii).  The  Price 
Improvement  Period. 

"  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX.  Sec.  18(e)(i).  The  Price 
Improvement  Period. 

5«  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX.  Sec.  18(e),(f),(g),  The  Price 
Improvement  Period. 


Maker  that  has  submitted  a  Primary 
Improvement  Order,  may:  (1)  Submit  a 
competing  Improvement  Order  for  any 
size  up  to  the  size  of  the  Customer 
Order,  (2)  submit  competing 
Improvement  Order(s)  for  any  price 
equal  to  or  better  than  the  Primary 
Improvement  Order,  (3)  improve  the 
price  of  his  Improvement  CJrder  at  any 
point  during  the  PIP,  and  (4)  decrease 
the  size  of  his  Improvement  Order,  but 
only  if  he  improves  the  price  of  that 
order.55 

(5)  Competition  During  the  PIP 

At  the  conclusion  of  the  PIP,  the 
Customer  Order  would  be  matched  in 
accordance  with  price/time  priority 
against  the  best  prevailing  orders  on 
BOX,  whether  Improvement  Orders  or 
subsequent  "unrelated  orders"  ^^  to  the 
PIP  that  were  received  by  BOX  during 
the  PEP  process  from  non-PIP 
Participants."^^  Any  portion  of  an 
Improvement  Order  left  unfilled  would 
be  cancelled.  The  only  exceptions  to 
time  priority  in  the  Pff  matching 
process  concern  limited  priority 
accorded  the  OFP  and  Market  Maker 
Prime  at  the  PIP  conclusion;  these  are 
described  below  in  detail.^" 

In  cases  where  an  unrelated  order  on 
the  same  side  as  the  Customer  Order  is 
submitted  to  BOX  during  a  PIP,  which 
is  immediately  executable  (all  or 
partially)  against  either  an  Improvement 
Order  or  an  order  on  the  BOX  Book,  the 
PIP  would  be  concluded  and  the 
Customer  Order  would  be  matched  with 
the  Improvement  Order(s)  to  the  fullest 
extent  possible.  Improvement  Orders 
would  not  be  matched  with  unrelated 
orders;  however,  the  Customer  Order 
may  be  executed  against  unrelated 
orders  where  the  latter  have  a  better 
price  than  the  Improvement  Order. ''^ 

The  BOX  Rules  provide  strong 
incentives  for  both  OFPs  and  Market 
Makers  to  compete  aggressively  for 
Customer  Orders  entered  into  the  PIP 
process.  First,  in  contrast  to  some  other 
systems,  under  the  proposed  BOX  Rules 
no  one  would  get  a  "last  look"  to  step 


55  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX.  Sec.  1 8(e)(  i  i ) .  T/ie  Price 
Improvement  Period. 

^^  An  "unrelated  order"  would  be  defined  as  a  . 
non-Improvement  Order  entered  into  the  BOX  . 
market  during  a  PIP.  See  proposed  BOX  Rules, 
Chapter  V,  Doing  Business  on  BOX.  Sec.  18(a).  The 
Price  Improvement  Period. 

5' Sep  proposed  BOX  Rules.  Chapter  V.  Doing 
Business  on  BOX.  Sec.  l«(e)(iiil.  The  Price 
Improvement  Period. 

5»  See  proposed  BOX  Rules.  Chapter  V,  Doing 
Business  on  BOX.  Sec.  18(f),  The  Price 
Improvement  Period  and  Sec.  19,  Market  Maker 
Prime. 

5«  See  proposed  BOX  Rules.  Chapter  V,  Doing 
Business  on  BOX.  Sec.  18(g),  The  Price 
Improvement  Period. 


3068 


Federal  Register /Vol.  68,  No.  14  /  Wednesday,  January  22,  2003 /Notices 


up  and  match  the  prices  bid  or  offered 
during  the  PIP.  Therefore,  the  OFP 
attempting  to  trade  against  its  own  order 
through  the  PIP  process,  as  well  as  the 
Market  Makers  who  ate  competing  to 
participate  on  that  order,  all  have  a 
strong  incentive  to  put  their  best  prices 
forward  first  before  the  PIP  ends.  In  the 
PIP,  the  Market  Maker  would  need  to 
match  or  imprpve  the  price  proposed  by 
the  OFP's  Primary  Improvement  Order 
(or  its  modification)  if  the  Market  Maker 
is  to  participate  in  the  execution.  The 
PIP  process  is  not  a  face-to-face  or 
screen-based  negotiation,  but  a  true 
auction — where  market  participants  are 
anonymous,  where  all  the  prices  are 
firm  from  the  beginning,  where  the 
auction  cannot  be  cancelled  by  the 
facilitation  firm,  and  where  no  one  gets 
a  last  look  to  change  one's  price  before 
the  auction  ends.  Since  the  PIP  is  an 
anonymous  trading  environment  where 
there  is  no  specialist  or  market  maker 
who  controls  the  process  and  there  is  no 
physical,  technological  or  procedural 
impediment  to  posting  a  better  price 
and  breaking  into  3  trade,  BOX  Market 
Makers  would  have  the  opportunity  and 
incentive  not  to  let  trades  happen  at 
uncompetitive  prices. 

(6)  PIP  Duration  Is  Three  Seconds 

The  PIP  auction  process  would  be  3 
seconds  in  duration  because  the  BSE 
believes  it  is  enough  time  for  a  vigorous, 
multi-round,  electronic  price 
improvement  auction  among  the  BOX  • 
Market  Makers  and  the  OFP  who 
initiates  the  PIP,  and  yet  is  not  so  long 
that  it  is  economically  infeasible  for 
OFPs  to  be  firm  for  the  Customer  Order 
for  at  least  a  penny  better  than  the 
prevailing  NBBO  at  the  inception  of  the 
PIP.  This  gives  the  Customer  price 
protection  against  market  movements 
but  also  exposes  the  OFP  to  full  market 
risk  during  the  entire  course  of  the  PIP. 
This  exposure  cannot  be  hedged 
because  the  OFP  has  no  way  of  knowing 
with  certainty  how  much — if  any — of 
the  trade  the  OFP  would  receive 
because  the  OFP's  price  may  be 
matched  or  bettered  by  any  Market 
Maker  during  the  PIP.^° 

Balanced  against  the  fact  that  the  OFP 
is  held  firm  and  bears  full  market  risk 
during  the  PIP,  the  PIP  must 
nonetheless  be  long  enough  to  assure 
that  the  OFP's  price  to  the  Customer  is 
a  fair  one — meaning  among  other  things 
that  a  competitive,  multi-round  auction 
is  possible  between  and  among  the  OFP 
and  the  Market  Makers  in  the  relevant 
class.  As  a  practical  matter,  the  PIP 


process  for  all  Options  Participants 
would  necessarily  be  governed  by 
computerized  systems,  not  by  human 
traders.  Market  Makers  and  OFPs  can  ^ 
easily  either  develop  their  own  software 
to  manage  trading  on  BOX,  or  utilize 
one  of  the  many  front-end  solutions  that 
have  been  written  to  connect  with 
electronic-based  exchanges. 

In  addition  to  the  fact  that  BOX  OFP 
and  Market  Maker  prices  must  be  firm 
during  the  PIP,  the  three  second 
duration  of  the  PIP  reflects  the 
processing  speed  of  the  trading  system 
upon  which  BOX  would  be  operated 
and  the  speed  of  network 
transmissions.^!  j^g  30X  system  would 
implement  full  multi-round  and  multi- 
participant  auctions  diu-ing  a  PIP  of 
three  seconds.  Therefore,  the  Exchange 
believes  that  a  three  second  PIP  is  the 
best  way  to  minimize  the  market  risk 
borne  by  OFPs  so  that  they  can  provide 
firm,  aggressive  pricing  to  Improvement 
Orders,  and  yet  assure  that  those  prices 
are  tested  by  a  reasonable  electronic 
auction  process. 

(7)  PIP  Trade  Allocation 

As  mentioned  earlier,  at  the 
conclusion  of  the  PIP,  the  Customer 
Order  is  executed  against  all  orders  on 
the  opposite  side  of  the  BOX  Book  (both 
Improvement  Orders,  Market  Maker 
quotes,  unrelated  orders  and  the 
Primary  Improvement  Order  submitted 
by  the  OFP)  following  price  priority. 
When  two  or  more  orders  on  the 
opposite  side  of  the  BOX  Book  are  at  an 
identical  price  limit,  time  priority  is 
used  with  two  exceptions. 

As  discussed  below,  if  the  OFP 
Primary  Improvement  Order  as 
modified  (if  at  all)  is  equal  to  the  best 
limit  price,  the  Primary  Improvement 
Order  has  priority  over  all  orders  for  40 
percent  of  the  Customer  Order.  If  there 
is  a  Market  Maker  Prime  for  this  PIP, 
and  the  Market  Maker  Prime's 
Improvement  Order  is  also  at  the  best 
limit,  the  Market  Maker  Prime  has 
priority  over  all  other  Market  Maker 
Improvement  Orders  and  uiu-elated 
•  orders  up  to  one  third  of  the  unexecuted 
portion  of  the  Customer  Order 
remaining  at  that  price  level.^^ 

(8)  OFP  Priority  Over  Other  Orders  at 
Identical  Price 

Upon  conclusion  of  the  PIP,  the  OFP 
who  submitted  the  Primary 
Improvement  Order  retains  certain 
priority  privileges.  If  the  OFP's  Primary 


Improvement  Order  as  modified  (if  at 
all)  during  the  PIP  is  matched  by  or 
matches  a  competing  Improvement 
Order  or  unrelated  order  at  any  price 
level,  the  OFP  retains  priority  for  only 
forty  percent  (40%)  of  any  unexecuted 
portion  of  the  Customer  Order  available 
at  that  price  level,  notwithstanding  the 
time  priority  of  the  Primary 
Improvement  Order,  competing 
Improvement  Order  or  unrelated  order. 
The  OFP  will  receive  additional 
allocation  only  after  all  other  orders 
have  been  filled  at  that  price  level.^^ 

(E).  Market  Maker  Prime 

The  Market  Maker  Prime  is  a  BOX 
Market  Maker  who  has  partial  time 
priority  over  all  other  Market  Makers  in 
the  matching  mechanism  of  the  PIP.  The 
Market  Maker  Prime  is  a  Market  Maker 
who  has  a  quote  ^*  that  is  equal  to  or 
better  than  the  NBBO  on  the  same  side 
of  the  market  as  the  Primary 
Improvement  Order  at  the  instant  the 
PIP  is  initiated.  If  more  than  one  Market 
Maker  meets  the  criteria,  the  Market 
Maker  whose  quote  has  time  priority 
would  be  the  Market  Maker  Prime  for 
that  PIP.65 

At  the  conclusion  of  the  PIP,  the 
Marker  Maker  Prime  (if  he  has  entered 
an  Improvement  Order  during  the  PIP  at 
a  limit  price  which  is  executable  against 
the  Customer  Order  at  the  end  of  the 
PIP)  would  have  a  trade  allocation 
priority  of  up  to  one  third  of  the 
unexecuted  portion  of  the  Customer 
Order  remaining  at  that  price  level  after 
any  priorities  accorded  the  OFP  have 
been  met.  The  Market  Maker  Prime 
would  have  priority  over  all  other 
Market  Maker  Improvement  Orders  and 
unrelated  Orders  up  to  one  third  of  the 
unexecuted  portion  of  the  Customer 
Order  remaining  at  that  price  level. 

If  the  Market  Maker  Prime  modifies 
his  quote  on  BOX  during  the  PIP  to  meet 
the  best  limit  price  instead  of  entering 
an  Improvement  Order  into  the  PIP 
process,  the  Market  Maker  Prime  rules 
do  not  apply  to  the  modified  quote.  The 
trade  matching  follows  the  normal  PIP 
priority  rules  where  the  Market  Maker 
Prime's  modified  quote  would  be 
treated  as  an  unrelated  order.  If  the 
Market  Maker  Prime  cancels  his  quote 
during  the  PIP,  the  Market  Maker  keeps 
his  status  of  Market  Maker  Prime  for  any 
Improvement  Order  previously  entered 


«>  See  proposed  BOX  Rules,  Chapter  V.  Doing 
Business  on  BOX.  Sec.  18,  The  Price  Improvement 
Period. 


^'  The  communication  of  PIP  orders  firom  the 
BOX  hub  to  BOX  market  participants  is  not  reliant 
on  OPRA  and  does  not  impact  OPRA  system 
capacity. 

8^  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX.  Sec.  19.  Market  Maker  Prime. 


^3  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX.  Sec.  18(0.  The  Price 
Improvement  Period. 

"  In  this  context  a  Market  Maker's  "quote"  is 
derived  from  his  order  on  the  BOX  Book  and  does 
not  include  any  Improvement  Orders  in  the  PIP 
process. 

^^  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX.  Sec.  19,  Market  Maker  Prime. 
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in  that  PIP.ee  The  Market  Maker  Prime 
rules  apply  only  if  the  Market  Maker 
Prime  enters  an  Improvement  Order 
during  the  PIP,  these  rules  do  not  apply 
to  the  quote  of  the  Market  Maker  Prime 


on  BOX  outside  of  the  PIP  process.  At 
the  conclusion  of  the  individual  PIP,  the 
Market  Maker  loses  his  status  as  Market 
Maker  Prime.  A  Market  Maker  Prime 
would  be  determined  each  time  a  new 

Box— PIP  Trade  Allocation  Examples 


PIP  is  triggered.  There  is  not  necessarily 
a  Market  Maker  Prime  for  each  PIP.^'' 

(F)  PIP  Examples 


Below  are  examples  of  trade  allocation  for  orders  executed  tfirougfi  the  BOX  PIP.  Ttie  examples  cover  only  orders  executed  via  the  PIP — all 
other  orders  executed  on  BOX  are  allocated  in  strict  priceAime  priority. 

Principles  regarding  the  PIP: 

— PIP  duration  is  3  seconds  and  must  tjegin  with  an  OFP  Primary  Improvement  Order  at  a  price  at  least  one  penny  better  than  NBBO. 

— If  the  OFP  Primary  Improvement  Order  is  at  the  same  price  level  at  the  end  of  the  PIP  as  one  or  more  Market  Makers,  then  the  OFP's  alloca- 
tion is  40%. 

— Allocation  among  Market  Makers  who  are  all  at  the  same  price  level  at  the  end  of  the  PIP  is  based  on  time  priority  of  their  Improvement  Or- 
ders during  the  PIP,  except  that  a  Market  Maker  Prime  would  be  entitled  to  a  minimum  of  one  third  of  the  total  available  Martlet  Maker  alkx:a- 
tion  compared  to  other  Market  Makers  at  the  same  price  level. 


FOR  EACH  EXAMPLE  

Trade  Allocation  (#  of  con- 

Trade Allocation  If  Market 

Trade  Allocatnn  If  3  MMs  Are 

NBBO  is  2.00  bid  2.15  offer 

tracts)  If  OFP  and  Mart<et 

Maker  Prime  &  2  Other 

on  Parity  and  There  Is  No 

BOX  is  2.00  bid  2.15  offer  at  start  of  PIP. 

Maker  Prime  &  2  Other 

.  MMs  Are  on  Parity  at  End 

Market  Maker  Prime  on 

MMs  Are  on  Parity  at  End 

of  PIP  and  There  is  No 

Parity. 

of  PIP 

OFP  on  Parity 

' 

(Martcet  Maker  A  is  Market 

(Market  Maker  A  is  Marttet 

Maker  Prime). 

Maker  Prime) 

.» 

(NOTE:  For  simplicity,  these  examples  all  In- 

volve Customer  sell  orders,  but  the  PIP  proc- 

4 

' 

ess  works  the  same  for  buys) 

1.  OFP  receives  an  order  to  sell  100  contracts 

OFP  40 

MMA  33 

MMB  50 

and  starts   PIP  with   Primary   Improvement 

MMA  20 

MMB  50 

MMC  50. 

Order  bid  of  2.01  or  better.  In  time  priority  in 

MMB  40 

MMC  17 

MMAO. 

the  PIP,  MMB  bids  2.04  for  50  contracts, 

MMC  0 

• 

MMC  bids  2.04  for  50  contracts,  and  MMA 

' 

bids  2.04  for  50  contracts. 

2.  OFP  receives  an  order  to  sell  100  contracts 

OFP  40 

MMA  33 

MMB  20. 

and  starts  PIP  with  bid  of  2.01  or  better.  In 

MMA  20 

MMB  20 

MMC  30. 

time  priority  in  the  PIP,  MMB  bids  2.04  for  20 

MMB  20 

MMC  30 

MMA  50. 

contracts,  MMC  bids  2.04  for  30  contracts. 

MK^20 

MMA  17 

A 

and  MMA  bids  2.04  for  50  contracts. 

(MMA  total  =  50;  33  "Prime" 
alkx:ation  +  1 7  time  priority) 

3.  OFP  receives  an  order  to  sell  100  contracts 

OFP  40 

MMA  33 

MMB  50 

and  starts  PIP  with  bid  of  2.01  or  better.  In 

MMA  20 

MMB  50 

MMC  30. 

time  priority  in  the  PIP  MMB  bids  2.04  for  50 

MMB  40 

MMC  17 

MMA  20. 

contracts,  MMC  bids  2.04  for  30  contracts, 

MMCO 

MMA  bids  2.04  for  50  contracts. 

• 

4.  OFP  receives  an  order  to  sell  100  contracts 

OFP  40 

MMA  33 

MMA  50. 

and  starts  PIP  with  bid  of  2.01  or  better.  In 

MMA  20 

MMA  17 

MMB  30. 

time  priority  in  the  PIP  MMA  bids  2.04  for  50 

MMA  30 

MMB  30 

MMC  20. 

contracts,  MMB  bids  2.04  for  30  contracts. 

MMB  10 

MMC  20 

MMC  bids  2.04  for  50  contracts. 

(MMA  total  =  50;  20  "Prime" 

(MMA  total  =  50;  33  "Prime" 

* 

allocatk)n  +  30  time  priority) 

allocation  +  17  time  priority) 

5.  OFP  receives  an  order  to  sell  10  contracts 

OFP  4 

MMA  3 

MMB  10. 

and  starts  PIP  with  bid  of  2.01  or  better.  In 

MMA  2 

MMB  7 

MMCO. 

time  priority  in  the  PIP  MMB  bids  2.04  for  10 

MMB  4 

MMCO 

MMAO. 

contracts,  MMC  bids  2.04  for  10  contracts, 

MMCO 

MMA  bids  2.04  for  10  contracts. 

6.  OFP  receives  an  order  to  sell  10  contracts 

OFP  4 

MMA  3 

MMA  10. 

and  starts  PIP  with  bid  of  2.01  or  better.  In 

MMA  2 

MMA  7 

MMBO. 

time  priority  in  the  PIP  MMA  bids  2.04  for  10 

MMA  4 

(MMA  total  =  10;  3  "Prime" 

MMC  0. 

contracts,  MMB  bids  2.04  for  10  contracts. 

(MMA  total  =  6;  2  "Prime"  al- 

allocation +  7  time  priority) 

MMC  bids  2.04  for  10  contracts. 

location  -I-  4  time  priority) 

"^  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX,  Sec.  19,  Market  Maker  Prime. 


6'  See  proposed  BOX  Rules,  Chapter  V,  Doing 
Business  on  BOX,  Sec.  19,  Market  Maker  Prime. 
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Box— PIP  Trade  Allocation  Examples— Continued 


7.  OFP  receives  an  order  to  sell  100  contracts 
and  starts  PIP  with  bid  of  2.01  or  better.  In 
time  priority  in  the  PIP  MMB  bids  2.04  for  10 
contracts,  MMC  bids  2.04  for  50  contracts, 
MMA  bids  2.04  for  50  contracts. 


8.  OFP  receives  an  order  to  sell  100  contracts 
and  starts  PIP  with  bid  of  2.01  or  better.  In 
time  priority  in  the  PIP.  MMB  bids  2.05  for  10 
contracts,  MMC  bids  2.04  for  30  contracts, 
and  MMA  bids  2.04  for  50  contracts. 


OFP  40 
MMA  20 
MMB  10 
MMC  30 


MMB  10  at  2.05 
OFP  36  at  2.04 
MMA  18  at  2.04 
MMC  30  at  2.04 
MMA  6  at  2.04 
(MMA  total  =  24;  18  "Prime" 
allocation  +  6  time  priority) 


MMA  33 

MMB  10 

MMC  30 

MMA  17 

(10  to  bidder(s)  at  next  high- 
est PIP  bid) 

(MMA  total  =  50;  33  "Prime" 
allocation  +  17  time  priority) 


MMB  10  at  2.05 

MMA  30  at  2.04  (1/3  of  90) 

MMC  30  at  2.04 

MMA  20  at  2.04 

(10  to  bidder(s)  at  next  high- 
est PIP  bid) 

(MMA  total  =  50;  30  "Prime" 
allocation  +  20  time  priority) 


MMB  10. 
MMC  30. 
MMA  50. 

(10  to  bidder(s)  at  next  high- 
est PIP  bid) 


MMB  10  at  2.05. 
MMC  30. 
MMA  50. 

(10  to  bidder(s)  at  next  high- 
est PIP  bid). 


•  e.  Conclusion.  In  all,  BOX  has  a 
market  structure  that  would  be  "flat  and 
open,"  built  on  the  price/time  priority 
representation  of  all  market 
participants'  orders.  These  key 
ingredients,  coupled  with  the  low  cost 
of  entry,  would  offer  liquidity,  price 
quality  and  low  cost  for  all  market 
participants.  Additionally,  the  Exchange 
is  confident  that  there  would  be  active 
Market  Maker  participation  in  BOX  for 
several  reasons: 

•  (a)  In  order  to  ensure  vigorous  price 
competition  in  all  cases,  BOX  would  not 
begin  trading  any  class  of  options  unless 
there  is  a  minimum  of  two  Market 
Makers  appointed  to  the  class.  As  a 
result.  Customer  Orders  would  be 
subject  to  auctions  potentially  including 
at  least  three  participants — the  two 
Market  Makers  and  the  OFP  submitting 
the  Primary  Improvement  Order — 
assuring  the  possibility  of  a  real, 
competitive  auction  process.'*" 

(b)  A  Market  Maker  would  be  given 
dual  incentives  to  quote  the  best  price 
first  on  BOX:  (1)  To  gain  price/time 
priority  for  the  entire  size  of  his  quote, 
and  (2)  to  gain  the  Market  Maker  Prime 
trade  allocation  privileges  in  a  PIP. 

(c)  The  ability  of  Market  Makers 
trading  in  the  PIP  to  competitively  price 
orders  in  finer  increments  than  those 
generally  employed  in  BOX  would 
provide  incentives  for  them  to 
participate  as  Market  Makers  in  the 
auction  process. 

(d)  A  Market  Maker  would  have  a 
high  incentive  for  aggressively  pricing 
an  option  for  which  a  PIP  is  underway 
since  there  is  an  indisputable  emd 
immediate  Customer  interest  in  the 
option  that  is  certain  to  result  in  a  trade 
execution. 


■^Telephone  conversation  between  Wayne 
Pestone.  Bingham  McCulchen  LLP  (outside  counsel 
for  the  Exchange),  and  Deborah  L.  Flynn,  Assistant 
Director,  Division,  Commission,  on  January  9,  2003. 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  under  Section  6(b)  of 
the  Act ,6**  in  general,  and  furthers  the 
objective  of  Section  6(b)(5)  of  the  Act,^o 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transaction  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  for  a  free 
and  open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 


(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciu"ities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2002-15  and  should  be 
submitted  by  February  12,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-1345  Fijed  1-21-03;  8:45  am] 

BILLING  CODE  8010-01-P 


6«15  U.S.C.  78f(b). 
'"15  U.S.C.  78f(b){5). 


'1 17  CFR  200.3(>-3(a){12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^7188;  File  No.  SR-CBOE- 
2003-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  The 
Chicago  Board  Options  Exchange, 
Incorporated  To  Amend  CBOE  Rule 
9.3A  To  Allow  In-Firm  Delivery  of  the 
Regulatory  Element  of  Continuing 
Education 

January  15,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exciiange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  9, 
2003,  The  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  filed  the 
proposal  pursuant  to  Section  19(b)(3)(A) 
of  the  Act, '  and  Rule  19b-4(f)(6)  •* 
thereunder,  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
CBOE  Rule  9.3A,  Continuing  Education 
for  Registered  Persons,  to  permit  the  in- 
firm delivery  of  the  Regulatory  Element 
of  Continuing  Education  by  member 
oi^anizations.  Currently,  this  computer- 
based  training  is  administered  to 
registered  persons  by  an  outside  vendor 
at  its  locations.  The  text  of  the  proposed 
rule  change  is  available  at  the  CBOE  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 


in  Sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  PiuT)ose 

The  CBOE  proposes  to  permit  member 
organization  delivery  of  the  Regulatory 
Element  of  the  Continuing  Education 
Program  ("Program").  The  Program  is 
designed  to  keep  industry  participants 
up  to  date  on  products,  services  and 
rules,  and  is  composed  of  a  Regulatory 
Element  and  a  Firm  Element.  The 
Regulatory  Element  is  computer-based 
training  that  covers  ethical,  sales 
practice  and  regulatory  matters,  and 
requires  that  each  registered  person 
complete  this  training  on  the  occurrence 
of  their  second  registration  anniversary 
date  and  every  three  years  thereafter.  A 
registered  person  who  fails  to  complete 
the  training  will  be  deemed  inactive, 
and  may  not  conduct  or  be  compensated 
for  activities  requiring  registration.  The 
Firm  Element  requires  member  and 
member  organizations  to  provide  to 
their  registered  employees  having  direct 
contact  with  customers  ongoing  training 
that  is  specifically  tailored  to  their 
business. 

At  the  recommendation  of  the 
Securities  Industry/Regulatory  Council 
on  Continuing  Education  ("Council"),^ 
the  CBOE  proposes  to  adopt 
amendments  to  CBOE  Rule  9. 3 A  to 
permit  member  organizations  to 
administer  the  Regulatory  Element  of 
the  Continuing  Education  Program  to 
their  registered  persons  by  instituting 
firm  programs  acceptable  to  the 
Exchange.  Currently,  the  Regulatory 
Element  is  administered  only  at  vendor 
locations.  The  proposed  rule  requires 
that  member  organizations  meet  certain 
conditions  for  in-house  delivery  relating 
to  the  security  of  the  training  delivery 
environment.  The  proposed  rule 
amendments  set  forth  the  delivery 
requirements  as  specified  by  the 
Council. 

The  proposed  rule  change  is 
substantially  similar  to  rules  of  The 
American  Stock  Exchange  LLC,  The 
.New  York  Stock  Exchange,  Inc..  and  the 


'  ISU.S.C.  78s(b)(1). 

^  I7CFR240.19b-4. 

'15  U.S.C.  78s(b)(3)(A). 

•  17  CFR  240.19b-4(f)(6)'.  The  CBOE  provided  the 
Commission  written  notice  of  its  intent  to  file  the 
proposal  on  December  26,  2002. 


''  The  Council  is  comprised  of  representatives 
from  broker-dealers  and  self-regulatory 
organizations  whose  duties  include  recommending 
and  helping  develop  specific  content  and  questions 
for  the  Regulatory  Element,  as  well  as  minimum 
core  curricula  for  the  Firm  Element.  The  Council 
has  developed  a  model  under  which  member 
organizations  may  deliver  the  computer-based 
training  in-house. 


National  Association  of  Securities 
Dealers,  Inc.*^ 

2.  Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  ^  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act "  in  particular,  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system.  The 
Exchange  also  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(c)(3)(B)  of  the  Act."  Under 
that  Section,  it  is  the  Exchange's 
responsibility  to  prescribe  standards  of 
training,  experience  and  competence  for 
persons  associated  with  Exchange 
members  and  member  organizations. 
The  Exchange  has  proposed  this  rule 
change  to  establish  an  additional 
mechanism  for  the  administration  of  the 
Regulator}'  Element  of  the  Program, 
which  will  help  to  enable  registered 
persons- to  satisfy  their  continuing 
education  obligations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  virritten  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  th^  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission. 


"The  proposed  rule  change  is  identifical  in 
substance,  and  substantially  similar  in  wording,  to 
Amex  Rule  341A(4).  NY.SE  Rule  345A. 
Interpretation  /03.  and  NASD  Rule  n20(a)(6). 

'  15  U.S.C.  78f(b). 

"ISU.S.C.  78flb)(5). 

9  15U.S.C.78flc)(3)(B). 
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may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  10  and  Rule  19b-4(f)(6) 
thereunder."  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  file  number 
SR-CBOE-2003-01  and  should  be 
submitted  by  February  12,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-1346  Filed  1-21-03;  8:45  am] 

BH.UNG  CODE  a010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47190;  File  No.  SR-CBOE- 
2002-62] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
inc.  Proposing  To  Amend 
Interpretation  .01(bK2)  and  .05(dKii)  to 
CBOE  Rule  5.3  Which  Establish  the 
Pricing  Criteria  for  Securities  That 
Underlie  Options  Traded  on  ttie 
Exchange 

January  15,  2003. 

I.  Introduction 

On  October  11,  2002,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19Cb)(l)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Interpretation  .01(b)(2)  and 
.05(d)(ii)  to  CBOE  Rule  5.3,  which 
establish  the  pricing  criteria  for 
securities  that  underlie  options  traded 
on  the  Exchange.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  December  16, 
2002.3  No  comments  were  received  on 
the  proposed  rule  change.  This  order 
approves  the  proposed  rule  change. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
Interpretation  .01(b)(2)  to  CBOE  Rule  5.3 
to  provide  that,  for  secxuities  that 
underlie  options  traded  on  the  Exchange 
("underlying  security")  that  are  deemed 
Covered  Securities,  as  defined  under 
section  18(b)(1)(A)  of  the  Sectirities  Act 
of  1933  ("1933  Ad")*  the  closing 
market  price  of  the  underlying  security 
must  be  at  least  $3.00  per  share  for  the 
five  previous  consecutive  business  days 
prior  to  the  date  on  which  CBOE 
submits  an  option  class  certification  to 
the  Options  Clearing  Corporation  for 
listing  and  trading.  For  Underlying 
Securities  that  are  not  Covered 
Seciu-ities,  the  Exchange  states  that  the 


'"IS  U.S.C.  78s(b)(3)(A). 
"  17  CFR  240.t9b-4(fl(6). 
>2  17  CFR  200.30-3(a)(12). 


'  15  use.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  46957 
(December  6,  2002),  67  FR  77106. 

*  Section  18(b)(1)(A)  of  the  1933  Act  provides 
that,  "|a|  security  is  a  covered  security  if  such 
security  is — lisled,  or  authorized  for  listing,  on  the 
New  York  Stock  Exchange  or  the  American  Stock 
Exchange,  or  listed,  or  authorized  for  listing,  on  the 
National  Market  System  of  the  Nasdaq  Stock 
Market.*   '   •"  15  U.S.C.  77r(b)(l)(A).  The  term 
Covered  Security,  for  the  operation  of  proposed 
amendments  to  interpretation  .01(b)(2)  to  CBOE 
Rule  5.3  herein,  would  not  include  those  securities 
deflned  under  section  18(b)(1)(B)  of  the  1933  Act. 
15  U.S.C.  77r(b)(l)(B). 


current  $7.50  price  per  share 
requirement  would  continue  to  apply. 
The  market  price  of  such  imderlying 
security  would  be  measured  by  the 
closing  price  reported  in  the  primary 
market  in  which  the  underlying  security 
is  traded.  Finally,  the  Exchange 
proposes  to  amend  Interpretation  and 
Policy  .05(d)(ii)  to  CBOE  Rule  5.3  to 
reflect  that  the  market  price  standard  for 
Restructure  Securities  also  shall  be 
reduced  from  $7.50  to  $3.00  as  long  as 
the  Restructure  Security  is  a  Covered 
Security. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act,^  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade; 
facilitate  transactions  in  securities,  and 
protect  investors  and  the  public  interest. 

The  Commission  notes  that  although 
this  proposal  amends  the  closing  market 
price  for  an  imderlying  security  which 
is  deemed  a  Covered  Security,  as  well 
as  the  time  period  for  which  it  must 
trade  at  that  price  prior  to  it  being  listed 
on  the  Exchange,  the  CBOE  has 
represented  that  it  will  continue  to 
maintciin  its  initial  listing  standards.^ 
Therefore,  an  underlying  security  that  is 
deemed  a  Covered  Security  must  also 
meet  CBOE's  additional  listing 
requirements  prior  to  CBOE  bringing  up 
a  new  series  of  options  to  trade, 
including  the  requirements  that:  there 
must  be  a  minimum  of  7,000,000  shares 
of  the  underlying  security  owned  by 
public  investors;  there  must  be  a 
minimum  of  2,000  holders  of  the 
imderlying  security;  and,  that  there 
must  be  a  trading  volume  of  at  least 
2,400,000  shares  in  the  preceding 
twelve  months.^  Accordingly,  the 
Commission  finds  that  the  proposed 
rule  change  to  require  a  closing  market 
price  of  at  least  $3.00  per  share  for  the 
five  previous  consecutive  business  days 
for  underlying  securities  that  are 


^  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

6  15  U.S.C.  78f(b)(5). 

'  Telephone  conversation  between  James  Flynn, 
Attorney,  CBOE.  and  Christopher  Solgan,  Attorney, 
Division  of  Market  Regulation  ("Division"), 
Commission,  on  January  14,  2002.  See  also 
Securities  Exchange  Act  Release  No.  46957;  supra 
note  3. 

■See CBOE  Rule  5.3. 
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deemed  Covered  Securities,  coupled 
with  its  additional  listing  requirements, 
will  enable  CBOE  to  list  options  on 
companies  that  are  financially  sound. 
Nonetheless,  the  Commission  expects 
the  Exchange  to  continue  to  delist 
inactive  options  classes,  regardless  of 
the  market  price  of  the  underlying 
security,  through  its  existing  quarterly 
delisting  program." 

Lastly,  the  Commission  notes  that 
each  options  exchange  may  currently 
list  additional  series  on  an  option  class 
even  though  the  market  price  of  the 
underlying  security  is  below  $3, 
provided  that  at  least  one  other  options 
exchange  trades  the  series  to  be  added, 
and  at  the  time  the  other  options 
exchange  added  that  series,  it  met  the 
requirements  to  add  new  series, 
including  the  $3  price  requirement. '" 

For  these  reasons,  the  Commission 
finds  that  the  proposed  rule  change  to 
provide  that  the  closing  market  price  of 
the  imderlying  security  must  be  at  least 
$3.00  per  share  for  the  five  previous 
consecutive  business  days  for 
underlying  securities  that  are  deemed 
Covered  Securities,  is  consistent  with 
section  6(b)(5)  of  the  Act." 

rV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,i2  that  the 
proposed  rule  change  (SR-CBOE-2002- 
62)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-1347  Filed  1-21-03;  8:45  am) 
BILUNG  CODE  801(M)1-P 


"CBOE  states  that  it  maintains  an  active  delisting 
program  which  requires  the  quarterly  review  of 
multiply  listed  option  classes  that  do  not  trade 
more  than  20  contracts  per  day  on  the  Exchange. 
Telephone  conversation  between  James  Flynn, 
Attorney,  CBOE,  and  Florence  Harmon,  Senior 
Special  Counsel.  Division,  Commission,  on  January 
14,  2002.  See  also  Securities  Exchange  Act  Release 
No.  46957,  n.  7,  supra  note  3. 

'"See  Interpretation  and  Policy  .02  to  CBOE  Rule 
5.4;  Commentary  .02  to  American  Stock  Exchange 
LLC  Rule  916;  Commentary  .01  to  Pacific  Exchange, 
Inr..  Rule  3.7(b);  Commentary  .02  to  Philadelphia 
Stock  Exchange,  Inc.  Rule  1010;  and  Internatidftal 
Securities  Exchange,  Inc.  Rule  503(c). 

"  15  U.S.C.  78f(b)(5}. 

1S15U.S.C.  78s(b)(2). 

'3  17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47189;  File  No.  SR-MSRB- 
2002-15] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Notice  of  Filing  of  Proposed 
Rule  Change  Relating  to  Rule  G-28,  on 
Transactions  With  Employees  and 
Partners  of  Other  Municipal  Securities 
Professionals 

January  15.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  and  Rule  19b-4  thereunder,' 
notice  is  hereby  given  that  on  December 
20,  2002  the  Municipal  Securities 
Rulemaking  Board  ("Board"  or 
"MSRB")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change  (File 
No.  SR-MSRB-2002-15).  The  proposed 
rule  change  is  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  Board.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  is  filing  herewith  a 
proposed  amendment  to  Rule  G-28,  on 
transactions  with  employees  and 
partners  of  other  municipal  securities 
professionals  (hereafter  referred  to  as 
"the  proposed  rule  change").  Below  is 
the  text  of  the  proposed  rule  change. 
New  language  is  italicized;  deletions  are 
in  brackets. 

Rule  G-28.  Transactions  With 
Employees  and  Partners  of  Other 
Municipal  Securities  Professionals 

(a}-(b)  No  change. 

(c)  Exemption  for  Municipal  Fund 
Securities.  The  provisions  of  this  rule 
shall  not  be  applicable  to  transactions 
in  municipal  fund  securities  or  to 
accounts  that  are  limited  to  transactions 
in  municipal  fund  securities. 

(a)  Not  applicable. 

n.  Self-Regulatory  Organizations 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


>  15  U.S.C  78s(b)(l);  17  CFR  240.19b-4. 


below.  The  MSRB  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Rule  G-28,  on  transactions  with 
employees  and  partners  of  other 
municipal  securities  professionals, 
requires  a  broker,  dealer  or  municipal 
securities  dealer  ("dealer"  J  that  opens  a 
municipal  securities  account  for  an 
employee  of  another  dealer  (or  a  spouse 
or  child  of  such  employee)  to  first 
provide  written  notice  to  such  other 
dealer  and  to  subsequently  follow  any 
instructions  provided  by  the  other 
dealer  with  respect  to  transactions  for 
the  employee.  The  transacting  dealer  is 
also  required  to  provide  copies  of  all 
confirmations  to  the  other  dealer.  The 
rule  was  adopted  to  prevent  an 
employee  of  a  dealer  from  effecting 
transactions  that  are  contrary  to  the 
interests  of  the  dealer  or  from  otherwise 
acting  illegally  or  improperly  with 
respect  to  transactions  in  municipal 
securities. 

As  part  of  its  ongoing  review  of  the 
application  of  MSRB  rules  to  municipal 
fund  securities,  it  has  come  to  the 
MSRB's  attention  that  the  requirements 
of  Rule  G-28  may  impose  a  burden  on 
dealers  and  customers,  particularly  in 
the  context  of  529  college  savings  plan 
accoimts,  without  any  significant 
countervailing  benefit.  The  MSRB  is 
concerned  that  the  requirements 
urmecessarily  delay  the  opening  of  some 
accounts  since  dealers  are  required  to 
provide  written  notice  to  a  dealer  that 
employs  a  new  customer  prior  to 
opening  an  account.  However,  since  it 
does  not  appear  that  transactions  in 
municipal  fund  securities  present  the 
same  pbtential  for  adverse  impact  on  an 
employing  dealer  as  might  exist  with 
respect  to  transactions  in  other  types  of 
municipal  securities,  the  MSRB  does 
not  believe  that  any  benefit  is  realized 
from  imposing  the  requirements  of  Rule 
G— 28  on  transactions  in  municipal  fund 
securities. 

Thus,  the  MSRB  has  determined  that 
it  is  appropriate  to  create  an  exemption 
from  Rule  G-28  for  fransactions  and 
accounts  involving  municipal  fund 
securities.  The  MSRB  notes  that 
transactions  in  registered  mutual  fund 
shares  are  currently  exempted  from 
similar  requirements  imposed  under 
NASD  Rule  3050.  In  addition,  since 
there  is  no  trading  market  in  shares  of 
529  college  savings  plans  or  other  types 


3074 


Federal  Register / Vol.  68,  No.  14 /Wednesday.  January  22.  2003 /Notices 


of  municipal  fund  seciu-ities,  the 
safeguards  provided  by  Rule  G-28  are 
not  needed  in  the  context  of  this  market. 

(2)  Basis 

The  MSRB  has  adopted  the  proposed 
rule  change  pursuant  to  Section 
15B(b)(2)(C)  of  the  Exchange  Act.  which 
authorizes  the  MSRB  to  adopt  rules  that 
shall:  Be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordinatid"n  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  in  municipal  securities, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

The  MSRB  believes  that  tl\p  proposed 
rule  change  is  consistent  with  the 
Exchange  Act  in  that  it  amends  an 
existing  MSRB  rule  to  better 
accommodate  the  unique  characteristics 
of  municipal  fund  securities,  thereby 
removing  impediments  to  a  free  and 
open  market  in  such  securities  and 
promoting  the  protection  of  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
piuposes  of  the  Act  since  it  would  apply 
equally  to  all  brokers,  dealers  and 
municipal  securities  dealers  effecting 
transactions  in  municipal  fund 
securities. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  conunents  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submissions, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  offices.  All  submissions 
should  refer  to  File  No.  SR-MSRB- 
2002-15  and  should  be  submitted  by 
February  12,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[PR  Doc.  03-1348  Filed  1-21-03;  8:45  am) 
BILUNG  CODE  801(M)1-P 


SECURITIES  AND  EXCHANGE      > 
COMMISSION 

[Release  No.  34-47181;  File  No.  SR-NASD- 
2002-89] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Amend  Nasdaq's 
Listing  Standards  Pertaining  to 
American  Depositary  Receipts, 
Preferred  and  Secondary  Classes  of 
Stocit,  Bid  Price  Compliance  and 
Monitoring  Periods,  Categories  of 
Securities  Eligible  for  Initial  Inclusion 
on  Nasdaq,  and  the  Market 
Capitalization  Compliance  Period 

January  14,  2003. 

On  January  7,  2002,  the  National 
Association  of  Seciu-ities  Dealers,  Inc. 
{"NASD"),  through  its  subsidiary,  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  to  modify 
Nasdaq's  listing  standards  pertaining  to 
American  Depositary  Receipts,  preferred 


and  secondary  classes  of  stock,  bid  price 
compliance  and  monitoring  periods, 
categories  of  securities  eligible  for  initial 
inclusion  on  Nasdaq,  and  the  market 
capitalization  compliance  period.  On 
November  1,  2002,  NASD  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  1  On  December  2,  2002,  NASD 
filed  Amendment  No.  2  to  the  proposed 
rule  change.2  Notice  of  the  proposed 
rule  change,  as  amended,  was  published 
for  comment  in  the  Federal  Register  on 
December  9,  2002. ^  The  Commission 
received  no  comments  regarding  the 
proposal. 

The  Commission  finds  that  the 
proposed  rule  chemge  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
seciuities  association."  The  Commission 
finds  that  the  proposal  is  consistent 
with  the  requirements  of  Section 
15A(b)(6)  of  the  Act,^  which  requfres, 
among  other  things,  that  the  rules  of  a 
registered  national  securities  association 
be  designed  to  prevent  fraudident  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in    - 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
emd  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Specifically,  the 
Commission  believes  that  the  proposal 
should  provide  greater  transparency  and 
consistency  to  Nasdaq's  listing 
standards. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  Uie 
proposed  rule  change  (SR-NASI>-2002- 
89)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-1349  Filed  1-21-03;  8:45  am] 
BtLUNG  CODE  8010-01-P 


2  17CFR20O.30-3(a)(12). 


'  See  letter  from  John  Nachmann,  Senior 
Attorney,  Nasdaq,  to  Katherine  England,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  November  1.  2002. 

2  See  letter  from  John  Nachmann,  Senior 
Attorney,  Nasdaq,  to  Katherine  England,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  December  2,  2002. 

3  See  Securities  Exchange  Act  Release  No.  46940 
(December  3,  2002),  67  FR  72998. 

'*  In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

5  15  U.S.C.  78o(b)(6). 

6  15  U.S.C.  78s(b)(2). 

'  17  CFR  20O.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47172;  File  No.  SR-NSCC- 
2002-12] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  a  Technical 
Correction  to  an  NSCC  Rule 

January  13,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1,  notice  is  hereby  given  that  on 
November  13,  2002,  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  correct  a  typographical 
error  in  NSCC  rule  50. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  correct  a  typographical 
error  in  NSCC  rule  50.  On  June  5, 1998, 
NSCC  filed  a  proposed  rule  change 
regarding  the  redesign  of  its  Automated 
Customer  Account  Transfer  Service 
("ACAT").3  In  Exhibit  A  to  that  rule 


PISU.S.C.  78s(b)(l). 

!=The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC. 

=•  Securities  Exchange  Act  Release  No.  40657 
(November  10.  1998),  63  FR  63952  (November  17. 
1998)(File  No.  SR-NSCC-98-06)(order  approving 
changes  made  to  the  ACAT  service). 


filing,  there  was  a  typographical  error  in 
rule  50  section  (i)(3)  that  inadvertently 
referenced  sec.  15.  Reference  should 
have  been  made  to  section  14. 

The  proposed  rule  change  is- 
consistent  with  the  requirements  of 
section  1 7 A  of  the  Act  because  it 
clarifies  the  meaning  of  NSCC  rule  50  by 
correcting  the  typographical  error. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comtnents  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

til.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act"  and  rule  19b- 
4(f)(l)5  thereimder  because  the 
proposed  rule  change  constitutes  an 
interpretation  with  respect  to  the 
meaning  of  an  existing  rule.  At  any  time 
within  60  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-NSCC-2002-12.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 


or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &t)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifdi  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-2002-12  and 
should  be  submitted  by  February  12, 
2003.  •  ^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-1289  Filed  1-21-03:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-47180;  RIe  No.  SR-NSCC- 
2002-11] 

Self-Reguiatory  Organizations;' 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
immediate  Effectiveness  of  a  Proposed 
Rule  Change  Modifying  Addendum  B 
of  NSCC's  Rules  and  Procedures 

January  13.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
November  13.  2002.  the  National 
Securities  Clearing  Corporation 
("NSCC ')  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  dsscribed 
in  Items  1, 11,  and  III  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  SelF-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  eliminates 
all  references  to  Class  I  and  Class  II 
security  surveillance  in  Addendum  B  of 
NSCC's  Rules  and  Procedures. 


« 15  U.S.C.  78s(b)(3)(A)(i). 
=  17C:FR240.19b-4(f)(l). 


6  17CFR200.30-3(a)(12). 
'15  U.S.C  78s(b)(l). 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
sunmiaries.  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. - 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
filing  is  to  modify  Versions  1  and  2  of 
Addendum  B,  Standards  of  Financial 
Responsibility  and  Operational 
Capability,  of  NSCC's  Rules  and 
Procedures  to  eliminate  all  references  to 
Class  I  and  Class  II  security 
surveillance,  as  NSCC  does  not  place 
securities  on  surveillance  status. 

The  proposed  rule  change  accurately 
reflects  the  functions  performed  by 
NSCC  and  constitutes  a  stated  practice 
with  respect  to  the  administration  and 
enforcement  of  an  existing  rule; 
therefore,  NSCC  believes  it  is  consistent 
with  the  provisions  of  the  Act  eind  the 
rules  and  regulations  thereunder. 

(Bj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act »  and  Rule  19b- 
4(f)(1)  ■•  thereunder  because  it 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  enforcement,  or 


administration  of  an  existing  rule.  At 
any  time  within  sixty  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-NSCC-2002-11.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hcirdcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Comijiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NSCC.  All  submissions 
should  refer  to  the  File  No.  SR-NSCC- 
2002-11  and  should  be  submitted  by 
February  12,  2003. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-1350  Filed  1-21-03;  8:45  am] 

BILLING  CODE  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  47178;  File  No.  SR-PCX-2002- 
741 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  to  a 
Rule  Change  Proposed  by  the  Pacific 
Stock  Exchange,  Inc.  Relating  to  Two 
New  Order  Types  on  the  Achipelago 
Exchange 

January  13,2003. 

On  December  9,  2002,  the  Pacific 
Stock  Exchange,  Inc.  ("PCX")  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  rule  19b-4  thereunder^  to 
adopt  two  new  order  types,  an 
Immediate-or-Cancel  ("IOC")  Cross 
Order  and  a  Post  No  Preference  ("PNP") 
Cross  Order,  on  its  equities  trading 
facility,  the  Archipelago  Exchange 
("ArcaEx").  The  PCX  also  proposed  to 
allow  the  new  order  types  to  be  subject 
to  the  recent  de  minimis  exemption 
from  the  trade-through  restrictions  of 
the  Intermarket  Trading  System  Plan  in 
certain  exchange-traded  funds.^ 

The  Commission  published  notice  of 
the  proposed  rule  change  for  comment 
in  the  Federal  Register  on  December  24, 
2002.''  The  Commission  received  no 
public  comments  with  respect  to  the 
proposal.  This  order  grants  accelerated 
approval  to  the  PCX's  proposed  rule 
change. 

The  PCX  requested  that  the 
Commission  grant  accelerated  approval 
to  the  proposed  rule  change  pursuant  to 
section  19(b)(2)  of  the  Act^  so  that  the 
PCX  may  implement  the  new  order 
types  before  the  30th  day  after 
publication  of  the  notice  in  the  Federal 
Register.  The  PCX  represented  that  the 
proposed  IOC  Cross  and  PNP  Cross 
order  types  would  promote  a  more 
efficient  and  effective  market  operation 
emd  enhance  the  investment  choices 
available  to  investors  in  the  handling  of 
their  orders.  Moreover,  with  respect  to 
the  proposal  to  amend  PCXE  rule  7.37, 
the  PCX  believes  that  the  proposed  rule 
change  would  allow  market  participants 
to  take  full  advantage  of  the  de  minimis 


2  The  Commission  has  modified  parts  of  these 
statements. 

3  15U.S.C.  78s(b)(3MA)(i). 
*  17  CFR  240.19b-4(fl(l). 


5  17  CFR  200.30-3(a)(12). 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  46428 
(August  28,  2002),  67  FR  56607  (September  4,  2002) 
(Order  of  the  Commission  pursuant  to  section  llA 
of  Act). 

•*  See  Securities  Exchange  Act  Release  No.  47010 
(December  16,  2002),  67  FR  78554  (December  24, 
2002).  The  15-day  conmient  period  ran  through 
January  8,  2003. 

5  15  U.S.C.  78s(b)(2). 
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exception  to  the  ITS  Plan's  trade- 
through  rule. 

After  carehil  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  regulations  thereunder 
applicable  to  a  national  securities 
exchange.^  Specifically,  the 
Commission  believes  that  the  proposal 
is  consistent  with  section  6(b)(5)  of  the 
Adt,'^  which  requires  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  person  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechcmism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

The  Commission  also  finds  good 
cause  to  approve  the  proposed  rule 
change  before  the  30th  day  after  the  date 
of  publication  of  notice  in  the  Federal 
Register.  The  Commission  believes  that 
the  proposed  change  to  PCXE  rule  7.37 
is  consistent  with  the  terms  and  spirit 
of  the  de  minimis  exemption  fi-om  the 
trade-through  restrictions  of  the  ITS 
Plan,  and  will  allow  market  participants 
to  further  benefit  from  this  exemption. 
The  Commission  believes  that  the 
proposed  IOC  Cross  and  PNP  Cross 
order  types  will  promote  an  efficient 
and  effective  market  operation  and  will 
offer  investors  additional  choices  in  the 
handling  of  their  orders.  Accelerated 
approval  of  the  proposal  will  make  the 
proposed  order  types  available  to 
investors  more  quickly  and  without 
undue  delay.  Accordingly,  the 
Commission  finds  it  appropriate  to 
approve  the  proposed  rule  change 
before  the  30th  day  after  the  date  of 
publication  in  the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.s  that  the 
proposed  rule  change  (SR-PCX-2002- 
74)  is  hereby  approved  and  shall 
become  effective  immediately. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary.  • 

[FR  Doc.  03-1290  Filed  1-21-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47166;  File  No.  SR-Phlx- 
2002-61] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc.  To 
Amend  Options  Floor  Procedure 
Advice  A-13  To  include  Violations  for 
Failure  To  Obtain  Approval  To 
Disengage  the  NBBO  Feature  In  the 
Exchange's  Minor  Rule  Plan 

January  10,  2003. 

Pm-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),'  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  October  4,  2002,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  widi  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On 
November  7.  2002,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.  ^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Phbc  proposes  to  amend  Phlx  Option 
Floor  Procedure  Advice  ("OFPA")  A- 
13,  Auto  Execution  Engagement/ 
Disengagement  Responsibility,  to 
include  violations  for  failiu'e  to  obtain 
the  necessary  approvals  prior  to 
disengagement  of  the  Exchange's  NBBO 
Step-Up  Feature.  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
Proposed  new  text  is  italicized;  deleted 
language  is  in  brackets. 
A-13    Auto  Execution  Engagement/ 
Disengagement  Responsibility  (EQUITY 
OPTION  AND  INDEX  OPTION  ONLY) 

(a)  It  is  the  responsibility  of  the 
option  Specialist  to  engage  the  Auto 
Execution  (Auto-X)  system  for  an 
assigned  option  within  three  (3)  minutes 
of  completing  the  opening  or  reopening 
rotation  of  that  option. 

Where  extraordinary  circumstances 
occur,  a  Specialist  may  be  provided  an 


*  In  approving  this  rule,  the  Commission  nbtes 
that  it  has  considered  the  proposal's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15U.S.C.  78c(f). 

'15U.S.C.  78f(bM5). 

M5U.S.C.  7Bs(b)(2). 

ei7  CFR  200.30-3(a)(12). 


•15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'See  letter  from  Rick  Rudolph,  Director  and 
Counsel,  Phlx,  to  Jennifer  Lewis,  Commission, 
dated  November  6,  2002  ("Amendment  No.  1"), 
Amendment  No.  1.  Phlx  fixed  nonsubstantive 
typographical  errors  in  its  rule  text,  and  added  a 
cross-reference  to  Phlx  Rule  960.2  in  the  purpose 
section  of  its  proposal. 


In 


exemption  &x)m  receiving  orders 
through  Auto-X  and  may  then 
disengage  the  system  upon  approval  by 
two  Floor  Officials.  Five  minutes 
subsequent  to  the  disengagement  of 
AUTO-X  for  extraordinary 
circumstances  (and  every  15  minutes 
thereafter  as  long  as  AUTO-X  is 
disengaged),  the  requesting  Specialist 
[of]  or  his/her  designee,  two  Floor 
Officials,  and  a  designated  surveillance 
staff  person,  shall  re-evaluate  the 
circumstances  to  determine  if  the 
extraordinary  circumstances  still  exist. 
AUTO-X  will  be  re-engaged  with  either: 
(i)  Specialist  [of]  or  his/her  designee 
determines  that  the  conditions 
supporting  the  extraordinary 
circumstances  no  longer  exist,  at  which 
time  the  Specialist  or  his/her  designee 
shall  inform  the  Market  Surveillance 
staff  that  the  extraordinary 
circumstances  no  longer  exist  and  that 
the  Specialist  is  re-engaging  AUTO-X; 
or  (ii)  when  two  Floor  Officials  and  the 
designated  surveillance  stafi  person 
determine  that  the  conditions 
supporting  the  extraordinary 
circumstances  no  longer  exist.  In  the 
event  extraordinary  circumstances  exist 
floor-wide,  two  Exchange  Floor  Officials 
and  the  Chairperson  of  the  Options 
Committee  or  his/or  her  designee  may 
determine  to  disengage  the  AUTO-X 
feature  floor-wide.  Five  minutes 
subsequent  to  a  floor-wide 
disengagement  of  AUTO-X  for 
extraordinary  circiunstances  (and  eveiy 
15  minutes  thereafter  as  long  as  AUTO- 
X  is  disengaged),  two  Floor  Officials,  the 
Chairperson  of  the  Options  Committee 
or  his/her  designee  and  a  designated 
Market  Sm^eillance  staff  person  shall 
re-evaluate  the  circumstances  to 
determine  if  the  extraordinary 
circumstances  still  exist.  AUTO-X  will 
be  re-engaged  when  either[;]:  (1)  the 
Specicilist  determines  that  the 
conditions  supporting  the  extraordinary 
circumstances  no  longer  exist  for  their 
particular  class  of  options  at  which  time 
the  Specialist  or  his/her  designee  will 
inform  Market  Surveillance  staff  that  the 
extraordinary  circumstances  no  longer 
exist  for  their  particular  class  of  options 
and  that  the  Specialist  is  re-engaging 
AUTO-X;  or  (2)  when  two  Floor 
Officials,  the  Chairperson  of  the  Options 
Committee  or  his/her  designee  and  the 
designated  Market  Surveillance  staff 
person  determine  that  the  extraordinary 
circumstances  no  longer  exist.  The 
NBBO  featiue  is  always  disengaged 
when  AUTO-X  is  disengaged. 

Extraordinary  circumstances  include 
market  occurrences  and  system 
malfunctions  that  impact  a  Specialist's 
ability  to  accurately  price  and 
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disseminate  opUon  quotations  in  a 
timely  manner.  Such  occurrences 
include  fast  market  conditions  such  as 
volatility,  order  imbalances,  volume 
surges  or  significant  price  variances  in 
the  imderlying  security;  internal  system 
malfunctions  including  the  Exchange's 
Auto-Quote  system;  or  malfunctions  of 
external  systems  such  as  a  specialized 
quote  feed,  or  delays  in  the 
dissemination  of  quotes  from  the  Option 
Price  Reporting  Authority;  or  other 
similar  occurrences. 

The  Exchange  shall  document  any 
action  taken  to  disengage  AUTO-X 
pursuant  to  this  Rule  1080(e),  and  shall 
notify  all  AUTOM  Users  of  each 
instance  in  which  AUTO-X  is 
disengaged  due  to  extraordinary 
circumstances.  Such  documentation 
shall  include:  identification  of  the 
option(s)  affected  by  such  action  (except 
in  a  case  of  floor-wide  disengagement); 
the  date  and  time  such  action  was  taken 
and  concluded;  identification  of  the 
Floor  Officials  who  approved  such 
action;  the  reasons  for  which  such 
action  was  taken;  identification  of  the 
Specialist  and  the  Specialist  Unit  (or  in 
the  case  of  floor-wide  disengagement, 
identification  of  the  Options  Committee 
Chairperson  or  his/her  designee);  and 
identification  of  the  Market  Svuveillance 
staff  person  monitoring  the  situation. 
The  Exchange  will  maintain  these 
documents  pursuant  to  the  record 
retention  requirement  of  the  Securities 
Exchange  Act  of  1934  and  the  rules  and 
regulations  thereunder. 

(bj  AUTO-X  on  the  NBBO.  AUTO-X 
on  the  NBBO  (the  'NBBO  Feature")  is 
a  feature  of  AUTOM  that  automatically 
executes  at  the  National  Best  Bid  or 
Offer  ("NBBO").  The  NBBO  Feature  will 
execute  AUTO-X  eligible  orders  at  the 
NBBO  for  certain  options  designated  by 
the  Options  Committee  as  eligible  for 
the  NBBO  Feature  ("automatic  step-up 
options"),  provided  that  the  NBBO  does 
not  differ  from  the  specialist's  best  bid 
or  offer  by  more  than  the  "step-up 
parameter." 

(i)  The  "step-up  parameter"  for 
automatic  step-up  options  shall  be  the 
minimum  trading  increment  for  options 
in  that  series  established  pursuant  to 
Exchange  Rule  1034,  or  any  greater 
amount  established  by  the  Options 
Committee  in  respect  of  specified 
automatic  step-up  options  or  series  of 
options. 

(ii)  The  Chairman  of  the  Options 
•Committee  or  his  designee  (or  if  the 
Chairman  of  the  Options  Committee  or 
bis  designee  is  unavailable,  two  Floor 
Officials)  may  determine  to  disengage 
the  NBBO  Feature  for  orders  in  certain 
automatic  step-up  options  after  notice 
to  AUTOM  users  in  situations  in  which 


the  Exchange  is  experiencing 
communications  or  systems  problems; 
fast  markets;  or  delays  in  the 
dissemination  of  quotes  because  of 
queues  on  the  Options  Price  Reporting 
Authority  ("OPRA"),  which  wofild likely 
render  such  quotes  stale.  Where  the 
NBBO  Feature  is  disengaged,  such 
orders  shall  be  executed  manually  in 
accordance  with  Exchange  rules. 

(Hi)  In  respect  of  automatic  step-up 
options  (1)  where  the  specialist's  best 
bid  or  offer  is  inferior  to  the  current  best 
bid  or  offer  in  another  market  by  more 
than  the  step-up  parameter;  or  (2)  where 
the  NBBO  for  one  of  the  series  of 
automatic  step-up  options  is  crossed 
(i.e.,  2.10  bid,  2  asked)  or  locked  (i.e.,  2 
bid,  2  asked);  or  (3)  in  respect  of  equity 
options  other  than  automatic  step-up 
options  where  the  specialist's  best  bid  or 
offer  is  inferior  to  the  current  best  bid 
or  offer  in  another  market  by  any 
amount,  such  orders  shall  be  executed 
manually  in  accordance  with  Exchange 
rules.  There  may  be  circumstances  in 
which  the  specialist's  best  bid  or  offer  is 
inconsistent  with  the  Exchange's  best 
bid  or  offer.  In  such  a  circumstance, 
such  an  order  shall  be  executed 
manually. 

(iv)  where  the  Chairman  of  the 
Options  Committee  or  his  designee  (or  if 
the  Chairman  of  the  Options  Committee 
or  his  designee  is  unavailable,  two  Floor 
Officials)  determines  that  quotes  in 
options  on  the  Exchange  or  another 
market  or  markets  are  subject  to  relief 
from  the  firm  quote  requirement  set 
forth  in  the  SEC  Quote  Rule,  as  defined 
in  Exchange  Rule  1082(a)(iii)  (the 
"Quote  Rule"),  customer  market  orders 
will  receive  an  automatic  execution  at 
the  NBBO  based  on  the  best  bid  or  offer 
in  markets  whose  quotes  are  not  subject 
to  relief  from  the  firm  quote  requirement 
set  forth  in  the  Quote  Rule.  Such 
determination  may  be  made  by  way  of 
notification  from  another  market  that  its 
quotes  are  not  firm  or  are  unreliable; 
administrative  message  from  the  Option 
Price  Reporting  Authority  ("OPRA  "); 
quotes  received  from  another  market 
designated  as  "not  firm"  using  the 
appropriate  indicator:  and/or 
telephonic  or  electronic  inquiry  to,  and 
verification  from,  another  market  that 
its  quotes  are  not  firm.  AUTOM 
customers  will  be  duly  notified  via 
electronic  message  from  AUTOM  that 
such  quotes  are  excluded  from  the 
calculation  of  NBBO.  The  Exchange 
may  determine  to  exclude  quotes  from 
its  calculation  of  NBBO  on  a  series-by- 
series  basis  or  issue-by-issue  basis,  or 
may  determine  to  exclude  all  options 
quotes  from  an  exchange,  where 
appropriate.  The  Exchange  shall 
maintain  a  record  of  each  instance  in 


which  another  exchange's  quotes  are 
excluded  from  the  Exchange's 
calculation  of  NBBO,  and  shall  notify 
such  other  exchange  that  its  quotes  have 
been  so  excluded.  Such  documentation 
shall  include:  identification  of  the 
option(s)  affected  by  such  action;  the 
date  and  time  such  action  was  taken 
(md  concluded;  identification  of  the 
other  exchange(s)  whose  quotes  were 
excluded  from  the  Exchange's 
calculation  of  NBBO;  identification  of 
the  Chairman  of  the  Options  Committee, 
his  designee,  or  two  Floor  Officials  (as 
applicable)  who  approved  such  action; 
the  reasons  for  which  such  action  was 
taken;  and  identification  of  the 
specialist  and  the  specialist  unit.  The 
Exchange  will  maintain  these 
documents  pursuant  to  the  record 
retention  requirements  of  the  Securities 
Exchange  Act  of  1934  and  the  rule  and 
regulations  thereunder. 

(v)  Where  the  Chairman  of  the 
Options  Committee  or  his  designee  (or  if 
the  Chairman  of  the  Options  Committee 
or  his  designee  is  unavailable,  two  Floor 
Officials),  determines  that  quotes  in 
options  on  the  Exchange  or  another 
market  or  markets  previously  subject  to 
relief  from  the  firm  quote  requirement 
set  forth  in  the  Quote  Rule  are  no  longer 
subject  to  such  relief,  such  quotations 
will  be  included  in  the  calculation  of 
NBBO  for  such  options.  Such 
determination  may  be  made  by  way  of 
notification  from  another  market  that  its 
quotes  are  firm;  administrative  message 
from  the  Option  Price  Reporting 
Authority  ("OPRA");  and/or  telephonic 
or  electronic  inquiry  to,  and  verification 
from,  another  market  that  its  quotes  are 
firm.  AUTOM  customers  will  be  duly 
notified  via  electronic  message  from 
AUTOM  that  such  quotes  are  again 
included  in  the  calculation  of  NBBO. 

Fine  Schedule  (Implemented  on  a 
one-year  running  basis). 

(a)  Failm-e  to  engage  Auto-X: 
1st  Occurrence    $500.00 
2nd  Occurrence    $1,000.00 
3rd  Occurrence    $2,000.00 
4th  Occurrence  and  Thereafter 

Sanction  is  discretionary  with 
Business  Conduct  Committee 

(b)  Failure  to  receive  approval  to 

disengage  Auto-X: 

1st  Occurrence    $250.00 

2nd  Occurrence    $500.00 

3rd  Occurrence    $1,000.00 

4th  Occiurence  and  Thereafter 
Sanction  is  discretionary  with 
Business  Conduct  Committee 

(c)  Failiu-e  to  receive  approval  to 

disengage  NBBO  Feature: 
1st  Occurrence    $250.00 
2nd  Occiurence    $500.00 
3rd  Occurrence    $1,000.00 
4th  Occurrence  and  Thereafter 


Federal  Register /Vol.  68.  No.  14  /  Wednesday,  January  22,  2003 /Notices 


3079 


Sanction  is  discretionary  with 
Business  Conduct  Committee 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phbc  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  OFPA  A-13  to 
include  in  the  Exchange's  minor  rule 
violation  enforcement  and  reporting 
plan  ("Minor  Rule  Plan")  ^  violations  for 
failure  to  receive  approval  to  disengage 
the  National  Best  Bid/Best  Offer 
("NBBO")  Feature  of  the  Exchange's 
Automated  Options  Market  System 
("AUTOM").^  The  NBBO  Feature 
automatically  executes  orders  at  the 
NBBO  for  certain  options  designated  by 
the  Phlx's  Options  Committee  as  eligible 
for  the  NBBO  Feature  ("automatic  step- 
up  options"),  provided  that  the  NBBO 
does  not  differ  from  the  specialist's  bid 
or  offer  by  more  than  the  "step  up 
parameter." •*  Currently,  engagement 
and  disengagement  of  the  NBBO  Feature 


*The  Exchange's  Minor  Rule  Plan,  codified  in 
Exchange  Rule  970.  includes  Floor  Procedure 
Ad>/ices  with  accompanying  fine  schedules.  Rule 
19tl-1(c)(2)  under  the  Act  authorizes  National 
Securities  Exchanges  to  adopt  minor  rule  violation 
plans  for  summary  discipline  and  abbreviated  ' 

reporting.  17  CFR  240.19d-l(c)(2).  Rule  19d-l(c)(2) 
requires  prompt  filing  with  the  Commission  of  any 
final  disciplinary  action.  However,  fines  for  minor 
rule  violations  not  exceeding  .S2..'500  are  deemed  not 
final,  thereby  permitting  periodic,  as  opposed  to 
immediate,  reporting. 

>  AUTOM  is  the  .Exchange's  electronic  order 
delivery,  routing,  execution  and  reporting  system, 
wl^ich  provides  for  the  automatic  entry  and  routing 
of  equitv  option  and  index  option  orders  to  the 
Exchange  trading  floor.  Orders  delivered  through 
AUTOM  maj-  be  executed  manually,  or  certain 
orders  are  eligible  for  .AllTOM's  automatic 
expcution  feature.  AUTO-X.  Equity  option  and 
index  option  specialists  are  required  by  the 
Exchange  to  participate  in  AUTOM  and  its  features 
and  enhancements.  Option  orders  entered  by 
E)4diange  members  into  AUTOM  are  routed  to  the 
appropriate  specialist  unit  on  the  Exchange  trading 
floor. 

•■For  a  complete  description  of  the  NBBO  Feature. 
Sep  Securities  Exchange  Act  Release  No.  4.3684 
(December  6,  2000),  65  FR  78237  (December  14, 
2000)  (order  partially  approving  SR-Phlx-00-93). 


is  governed  solely  by  Phbc  Rule 
1080(c)(i),  and  violations  are  referred  to 
the  Business  Conduct  Committee 
("BCC"). 

With  regard  to  the  manner  in  which 
a  specialist  must  obtain  approval  to 
disengage  the  NBBO  Feature,  Phbc  Rule 
1080(c)(i)  provides  that  the  Chairman  of 
the  Options  Committee  or  his  designee 
(or  if  the  Chairman  of  the  Options 
Committee  or  his  designee  is 
unavailable,  two  Floor  Officials)  may 
determine  to  disengage  the  NBBO 
Feature  for  orders  in  certain  automatic 
step-up  options  after  notice  to  AUTOM 
users  in  certain  situations  set  forth  in 
the  Rule.  There  is,  however,  no  current 
corresponding  OFPA  providing  a  fine 
schedule  for  violations  of  the  section  of 
the  Rule  requiring  approval  to  disengage 
the  NBBO  Feature.  "Thus,  violations  of 
Rule  1080(c)(i)  currently  are 
investigated  by  the  Exchange's  Market 
Surveillance  Department  ("Market 
Surveillance"),  and  referred  by  the 
Exchange's  Enforcement  Department 
("Enforcement")  to  the  BCC. 

After  receiving  a  referral  from 
Enforcement,  the  BCC  considers  the 
matter  and  may  determine  to  issue  a 
statement  of  charges.^  "This  action  is 
reportable  on  a  member's  Form  U-4  or 
member  organization's  Form  BD 
because  it  is  a  disciplinary  action.  By 
adopting  a  fine  schedule  imder  the 
Minor  Rule  Plan,  the  Exchange  can 
issue  fines  for  relatively  minor 
infractions  without  the  need  for  formal 
disciplinary  artion. 
;  Accordingly,  the  Exchange  proposes 
to  amend  OFPA  A-13  to  restate  from 
Phlx  Rule  1080(c)(i)  the  conditions  for 
using  the  NBBO  Feature,  including  the 
requirement  to  obtain  approval  to 
disengage  the  NBBO  Feature,  and  to 
include  a  fine  schedule  for  failure  to 
obtain  such  approval.  Specifically,  the 
proposed  fine  schedule  is  as  follows: 
first  occurrence,  $250;  second 
occiurence,  $500;  third  occurrence, 
$1,000;  fourth  occurrence  and 
thereafter,  sanction  discretionary  with   . 
the  BCC.  The  proposed  fine  schedule 
would  be  implemented  on  a  one-year 
running  basis.  The  BCC  also  would  have 
discretion  concerning  sanctions  for  any 
violations  should  they  be  deemed 
egregious  by  Enforcement  and  referred 
directly  to  the  BCC  pursuant  to 
Exchange  Rule  960.2. 

The  Exchange  believes  it  is 
appropriate  to  include  in  its  Minor  Rule 
Plan  violations  of  the  approval 
requirement  for  disengagement  of  the 
NBBO  Feature.  The  Exchange's  Minor 


Rule  Plan  is  designed  to  provide  a 
prompt  response  to  a  violation  of 
Exchange  rules  when  a  meaningful 
sanction  is  needed,  but  initiation  of  a 
disciplinary  proceeding  pursuant  to 
Phlx  Rule  960.2  is  not  suitable  because 
such  a  proceeding  would  be  more  costly 
and  time  consuming  than  would  be 
warranted  given  the  nature  of  the 
violation."  Therefore,  ipclusion  in  the 
Minor  Rule  Plan  of  violations  of  the 
NBBO  Feature  disengagement  approval 
requirement  should  make  the 
Exchange's  disciplinary  system  more 
efficient.  If  the  Exchange  determines 
that  a  violation  of  Phbc  Rule  1080(c)(i) 
or  OFPA  A-13,  as  amended,  is  not 
minor  in  nature,  the  Exchange  may 
initiate  full  disciplinary  proceedings  in 
accordance  with  Phbc  Rule  960.2. 

2.  Statutory  Basis 

The  Phlx  believes  the  proposed  rule 
change  is  consistent  with  section  6  of 
the  Act,^  in  general,  and  with  section 
6(b)(5)  of  the  Act,'"  in  particular,  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  remx)ve 
impediments  to  and  perfect  the 
mechanisms  of  a  ft-ee  and  open  market 
and  a  natibnal  market  systefn,  and  to 
protect  investors  and  the  public  interest, 
by  including  violations  of  the  approval 
requirement  for  disengagement  of  the 
NBBO  Feature  in  its  Minor  Rule  Plan, 
thus  providing  for  the  more  efficient 
operation  of  its  disciplinary  system.  In 
addition,  the  Exchange  believes  the 
proposal  is  consistent  with  section 
6(b)(6)  of  the  Act,"  which  requires  that 
the  rules  of  an  exchange  provide  that  its 
members  be  appropriately  disciplined 
for  violation  of  exchange  rules,  the  Act, 
and  the  rules  and  regulations 
thereunder,  by  expulsion,  suspension, 
limitation  of  activities,  functions,  and 
operations,  fine,  censure,  being 
suspended  or  barred  from  being 
associated  with  a  member,  or  any  other 
fitting  sanction. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


'See  Phlx  Rule  960.3.  The  BCC  could  also 
determine  that  a  less  formal  sanction,  such  as  a 
letter  of  caution,  is  appropriate. 


"  Phlx  Rule  960.2  governs  the  initiation  of 
disciplinary  proceedings  by  the  Exchange  for 
violations  within  the  di.sciplinary  jurisdiction  of  the 
Exchange. 
.     «15U.S.C.  78f. 

'"15U.S.C.  78f(b)(5). 

•'  15  U.S.C.  78f(b)(6).      . 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbc.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-61  and  should  be 
submitted  by  February  12,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  03-1288  Filed  1-21-03;  8:45  am) 

BHJJNQ  COOC  MIO-OI-P 


'2  17  CFR  20O,3O-3(a)(12). 


UNITED  STATES  SENTENaNG 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

agency:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  promulgation  of 

temporary,  emergency  amendments  to 

the  sentencing  guidelines  and 

conunentary. 

summary:  The  Commission  has 
promulgated  two  temporary,  emergency 
amendments  to  the  sentencing 
guidelines  as  follows:  (1)  pursuant  to 
sections  805,  905,  and  1104  of  the 
Sarbanes-Oxley  Act  of  2002,  Pub.  L. 
107-204,  and  its  general  authority  under 
28  U.S.C.  994,  the  Commission  has 
promulgated  amendments  to  §§  2B1.1 
(Larceny,  Embezzlement,  and  Other 
Forms  of  Theft;  Offenses  Involving 
Stolen  Property;  Property  Damage  or 
Destruction;  Fraud  and  Deceit;  Forgery; 
Offenses  Involving  Altered  or 
Coimterfeit  Instruments  Other  than 
Counterfeit  Bearer  Obligations  of  the 
United  States),  2E5.3  (False  Statements 
and  Concealment  of  Facts  in  Relation  to 
Documents  Required  by  the  Employee 
Retirement  Income  Security  Act;  Failure 
to  Maintain  and  Falsification  of  Records 
Required  by  the  Labor  Management 
Reporting  and  Disclosure  Act),  2J1.2 
(Obstruction  of  Justice),  and  2T4.1  (Tax 
Table),  and  Appendix  A  (Statutory 
Index);  and  (2)  pursuant  to  section  314 
of  the  Bipartisan  Campaign  Reform  Act 
of  2002,  Pub.  L.  107-155,  and  its  general 
authority  under  28  U.S.C.  994,  the 
Commission  has  promulgated  a  new 
guideline  in  chapter  two,  part  C 
(Offenses  Involving  Public  Officials), 
and  amendments  to  §§  3D1.2  (Groups  of 
Closely  Related  Counts),  and  5E1.2 
(Fines  for  Individual  Defendants),  and 
Appendix  A  (Statutory  Index).  The 
Commission  also  has  requested  public 
comment,  to  be  submitted  to  the 
Commission  not  later  than  March  17, 
2003,  regarding  repromulgation  of  these 
two  temporary,  emergency  amendments 
as  permanent  amendments  [see  the 
issue  of  the  Federal  Register  published 
on  January  17,  2003). 
DATES:  The  Conmiission  has  specified 
an  effective  date  of  January  25,  2003,  for 
the  temporary,  emergency  amendments 
set  forth  in  this  notice. 
ADDRESSES:  Public  comment  should  be 
sent  to:  United  States  Sentencing 
Commission,  One  Columbus  Circle,  NE., 
Suite  2-500,  Washington,  DC  20002- 
8002,  Attention:  Public  Affairs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Affairs 
Officer,  Telephone:  (202)  502^590. 


SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Conunission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  courts 
pursuant  to  28  U.S.C.  994(a).  The 
Commission  also  periodically  reviews 
and  revises  previously  promulgated 
guidelines  pursuant  to  28  U.S.C.  994(o) 
and  submits  guideline  amendments  to 
the  Congress  not  later  than  the  first  day 
of  May  of  each  year  pursuant  to  28 
U.S.C.  994(p).  The  Commission  also 
may  promulgate  emergency 
amendments  prior  to  the  first  day  of 
May  if  required  to  do  so  by  specific 
congressional  legislation. 

The  Commission  has  promulgated 
two  temporary,  emergency  guidelines  in 
response  to  specific  congressional 
legislation.  First,  in  response  to  the 
S^anes-Oxley  Act,  the  Commission 
has  promulgated  an  amendment  that 
increases  the  penalties  for  corporate 
fraud  and  offenses  involving  the 
obstruction  of  justice.  Second,  in 
response  to  the  Bipartisan  Campaign 
Reform  Act  of  2002,  the  Commission 
has  promulgated  an  amendment  that 
provides  a  new  guideline  and  increased 
penalties  for  offenses  involving  a 
violation  of  Federal  election  campaign 
laws.  The  Commission  has  specified  an 
effective  date  of  January  25,  2003,  for 
both  amendments. 

Additional  information  pertaining  to 
the  amendments  described  in  this  notice 
may  be  accessed  through  the 
Commission's  website  at  www.ussc.gov. 

Authority:  Sections  805,  905,  and  1104  of 
the  Sarbanes-Oxley  Act  of  2002,  Pub.  L.  107- 
204;  section  314  of  the  Bipartisan  Campaign 
Reform  Act  of  2002,  Pab.  L.  107-155;  28 
U.S.C.  994(a),  (o),  (p),  (x):  USSC  rules  of 
practice  and  procedure,  rule  4.4. 

Diana  E.  Murphy, 

Chair. 

1.  Corporate  Fraud 

Amendment:  Section  2B  1.1  (b)(1)  is 
amended  by  striking  the  period;  and  by 
adding  at  the  end  the  following: 

"(O)  More  than  $200,000,000    add  28 
(P)  More  than  $400,000,000    add 

30.". 

Section  2B1.1  is  amended  by  striking 
subsection  (b)(2)  as  follows: 

"(2)  (Apply  the  greater)  If  the 
offense — 

(A)  (i)  involved  more  than  10,  but  less 
than  50,  victims;  or  (ii)  was  committed 
through  mass-marketing,  increase  by  2 
levels;  or 

(B)  involved  50  or  more  victims, 
increase  by  4  levels.", 

and  inserting  the  following: 
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"(2)  (Apply  the  greatest)  If  the 
offense — 

(A)  (i)  involved  10  or  more  victims;  or 
(ii)  was  committed  through  mass- 
maiketing,  increase  by  2  levels; 

(B)  involved  50  or  more  victims, 
increase  by  4  levels;  or 

(C)  involved  250  or  more  victims, 
increase  by  6  levels.". 

Section  2B1.1  is  amended  by  striking 
subsection  (b)(12){B)  as  follows: 
"(B)  the  offense  substantially 
jeopardized  the  safety  and  soundness  of 
a  financial  institution,  increase  by  4 
levels.", 
and  inserting  the  following: 

"(B)  the  onense  (i)  substantially 
jeopardized  the  safety  and  soundness  of 
a  financial  institution;  (ii)  substantially 
endangered  the  solvency  or  financial 
security  of  an  organization  that,  at  any 
time  during  the  offense,  (I)  was  a 
publicly  traded  company;  or  (II)  had 
1,000  or  more  employees;  or  (iii) 
substantially  endangered  the  solvency 
or  financial  security  of  100  or  more 
victims,  increase  by  4  levels.". 

Section  2Bl.l(b)  is  amended  by 
adding  at  the  end  the  following: 
"(13)  If  the  offense  involved  a 
violation  of  securities  law  and,  at  the 
time  of  the  offense,  the  defendant  was 
an  officer  or  a  director  of  a  publicly 
traded  company,  increase  by  4  levels.". 

The  Commentary  to  §  2B1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "1348, 1350,"  after  "1341- 
1344,". 

The  Commentary  to  §  2B  1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  adding  after  "Resources)."  the 
following  new  paragraph: 

"  'Equity  securities'  has  the  meaning 
given  that  term  in  section  3(a)(ll)  of  the 
Secnuities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(ll))."; 
by  inserting  after  "Secretary  of  the 
Interior."  the  following  new  paragraph: 
"  'Publicly  traded  company'  means  an 
issuer  (A)  with  a  class  of  securities 
registered  under  section  12  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  781);  or  (B)  that  is  required  to  file 
reports  under  section  15(d)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78o(d)).  'Issuer'  has  the  meaning 
given  that  term  in  section  3  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c)."; 

and  by  adding  at  the  end  the  following: 
"  'Victim'  means  (A)  any  person  who 
sustained  any  part  of  the  actual  loss 
determined  under  subsection  (b)(1);  or 
(B)  any  individual  who  sustained  bodily 
injury  as  a  result  of  the  offense.  'Person' 
includes  individuals,  corporations, 
companies,  associations,  firms, 
partnerships,  societies,  and  joint  stock 
companies.". 


The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2(C)  by  redesignating  subdivision 
(iv)  as  (v);  and  by  adding  after 
subdivision  (iii)  the  following  new 
subdivision: 

"(iv)  The  reduction  that  resulted  from 
the  offense  in  the  value  of  equity 
securities  or  other  corporate  assets.". 

The  Commentary  to  §  2B  1.1  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  striking  "Victim  and  Mass- 
Marketing  Enhancement  under"  in  the 
heading  and  inserting  "Application  of; 
by  striking  subdivision  (A)  as  follows: 
"(A)  Definitions. — For  purposes  of 
subsection  (b)(2): 

(i)  'Mass-marketing'  means  a  plan, 
program,  promotion,  or  campaign  that  is 
•conducted  through  solicitation  by 
telephone,  mail,  the  Internet,  or  other 
means  to  induce  a  large  number  of 
persons  to  (I)  purchase  goods  or 
services;  (II)  participate  in  a  contest  or 
sweepstakes;  or  (III)  invest  for  financial 
profit.  'Mass-marketing'  includes,  for 
example,  a  telemarketing  campaign  that 
solicits  a  large  number  of  individuals  to 
purchase  fi-audulent  life  insurance 
policies. 

(ii)  'Victim'  means  (I)  any  person  who 
sustained  any  part  of  the  actual  loss 
determined  imder  subsection  (b)(1);  or 
(II)  any  individual  who  sustained  bodily 
injiuy  as  a  result  of  the  offense.  'Person' 
includes  individuals,  corporations, 
companies,  associations,  firms, 
partnerships,  societies,  and  joint  stock 
companies.", 
and  inserting  the  following: 

"(A)  Definition.— For  purposes  of 
subsection  (b)(2),  'mass-marketing' 
means  a  plan,  program,  promotion,  or 
campaign  that  is  conducted  through 
solicitation  by  telephone,  mail,  the 
Internet,  or  other  means  to  induce  a 
large  number  of  persons  to  (i)  purchase 
goods  or  services;  (ii)  participate  in  a 
contest  or  sweepstakes;  or  (iii)  invest  for 
financial  profit.  'Mass-marketing' 
includes,  for  example,  a  telemarketing 
campaign  that  solicits  a  large  number  of 
individuals  to  purchase  ftaudulent  life 
insurance  policies."; 
in  subdivision  (B)(i)(I)  by  striking 
"described  in  subdivision  (A)(ii)  of  this 
note;"  and  inserting  "any  victim  as 
defined  in  Application  Note  1;"; 
in  subdivision  (B)(ii)(IV)  by  inserting  "at 
least"  after  "to  have  involved";  and  in 
subdivision  (C)  by  inserting  "or  (C)" 
after  "(B)". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
redesignating  Notes  11  through  15  as 
Notes  12  through  16,  respectively. 

The  Commentary  to  §  2B  1.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  10  as  follows: 


"10.  Enhancement  for  Substantially 
Jeopardizing  the  Safety  and  Soundness, 
of  a  Financial  Institution  under 
Subsection  (b)(12)(B).^For  purposes  of 
subsection  (b)(12)(B),  an  offense  shall  be 
considered  to  have  substantially 
jeopardized  the  safety  and  soundness  of 
a  financial  institution  if,  as  a 
consequence  of  the  offense,  the 
institution  (A)  became  insolvent;  (B) 
substantially  reduced  benefits  to 
pensioners  or  insureds;  (C)  was  unable 
on  demand  to  refund  fully  any  deposit, 
payment,  or  investment;  (D)  was  so 
depleted  of  its  assets  as  to  be  forced  to 
merge  with  another  institution  in  order 
to  continue  active  operations;  or  (E)  was 
placed  in  substantial  jeopardy  of  any  of 
subdivisions  (A)  through  (D)  of  this 
note.", 
and  inserting  the  following: 

"10.  Application  of  Subsection 
(b)(12)(B).- 

(A)  Application  of  Subsection 
(b)(12)(B)(i).— The  following  is  a  non- 
exhaustive  list  of  factors  that  the  court 
shall  consider  in  determining  whether, 
as  a  result  of  the  offense,  the  safety  and   • 
soundness  of  a  financial  institution  was 
substantially  jeopardized: 

(i)  The  financial  institution  became 
insolvent. 

(ii)  Thp  financial  institution 
substantially  reduced  benefits  to 
pensioners  or  insureds. 

(iii)  The  financial  institution  was 
unable  on  demand  to  refund  fully  any 
deposit,  payment,  or  investment. 

Ov)  The  financial  institution  was  so 
depleted  of  its  assets  as  to  be  forced  to 
merge  with  another  institution  in  order 
to  continue  active  operations. 

(B)  Application  of  Subsection 
(b)(12)(B)(ii).- 

(i)  Definition. — For  purposes  of  this 
subsection,  'organization'  has  the 
meaning  given  that  term  in  Application 
Note  1  of  §8A1.1  (Applicability  of 
chapter  Eight). 

(ii)  In  General.— The  following  is  a 
non-exhaustive  list  of  factors  that  the 
court  shall  consider  in  determining 
whether,  as  a  result  of  the  offense,  the 
solvency  or  financial  security  of  an 
organization  that  was  a  publicly  traded 
company  or  that  had  more  than  1,000 
employees  was  substantially 
endangered: 

(I)  The  organization  became  insolvent 
or  suffered  a  substantial  reduction  in  the 
value  of  its  assets. 

(II)  The  organization  filed  for 
bankruptcy  under  chapters  7, 11,  or  13 
of  the  Bankruptcy  Code  (title  11,  United 
States  Code). 

(III)  The  organization  suffered  a 
substantial  reduction  in  the  value  of  its 
equity  securities  or  the  value  of  its 
.employee  retirement  accounts. 
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(rV)  The  organization  substantially 
reduced  its  workforce. 

(V)  The  organization  substantially 
reduced  its  employee  pension  benefits. 

(VI)  The  liquidity  of  the  equity 
securities  of  a  publicly  traded  company 
was  substantially  endangered.  For 
example,  the  company  was  delisted 
from  its  primary  listing  exchange,  or 
trading  of  the  company's  securities  was 
halted  for  more  than  one  full  trading 
day. 

11.  Application  of  Subsection 
(b)(13).- 

(A)  Definition. — For  purposes  of  this 
subsection,  'securities  law'  (i)  means  18 
U.S.C.  1348. 1350,  and  the  provisions  of 
law  referred  to  in  section  3(a)(47)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(47));  and  (ii)  includes  the 
rules,  regulations,  and  orders  issued  by 
the  Securities  and  Exchange 
Commission  pursuant  to  the  provisions 
of  law  referred  to  in  such  section. 

(B)  In  General. — A  conviction  under  a 
securities  law  is  not  required  in  order 
for  subsection  (b)(13)  to  apply.  This 
subsection  would  apply  in  the  case  of  a 
defendant  convicted  under  a  general 
fraud  statute  if  the  defendant's  conduct 
violated  a  securities  law.  For  example, 
this  subsection  would  apply  if  an  officer 
of  a  publicly  traded  company  violated 
regulations  issued  by  the  Securities  and 
Exchange  Commission  by  fraudulently 
influencing  an  independent  audit  of  the 
company's  financial  statements  for  the 
purposes  of  rendering  such  financial 
statements  materially  misleading,  even 
if  the  officer  is  convicted  only  of  wire 
fraud. 

(CTNonapplicability  of  §  3B1.3  (Abuse 
of  Position  of  Trust  or  Use  of  Special 
Skill). — If  subsection  (b){13)  applies,  do 
not  apply  §331.3.". 

The  Comimentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  16,  as  redesignated  by  this 
amendment,  by  striking  subdivision  (v) 
as  follows: 

"(v)  The  offense  endangered  the 
solvency  or  financial  security  of  one  or 
more  victims."; 

and  by  redesignating  subdivisions  (vi) 
and  (vii)  as  subdivisions  (v)  and  (vi), 
respectively. 

The  Commentary  to  §  2B1.1  captioned 
"Background"  is  amended  in  the  last 
paragraph  by  inserting  "(i)"  after  "(B)". 

Section  2E5.3  is  amended  in  the 
heading  by  adding  at  the  end  "; 
Destruction  and  Failure  to  Maintain 
Corporate  Audit  Records". 

Section  2E5.3  is  amended  by  striking 
subsection  (a)(2)  as  follows: 

"(2)  If  the  offense  was  committed  to 
facilitate  or  conceal  a  theft  or 
embezzlement,  or  an  offense  involving  a 


bribe  or  a  gratuity,  apply  §  2B1.1  or 
§  2E5.1,  as  applicable.", 
and  inserting  the  following: 

"(2)  If  the  offense  was  committed  to 
facilitate  or  conceal  (A)  an  offense 
involving  a  theft,  a  fraud,  or  an 
embezzlement;  (B)  an  offense  involving 
a  bribe  or  a  gratuity;  or  (C)  an 
obstruction  of  justice  offense,  apply 
§  2B1.1  (Theft,  Property  Destruction, 
and  Fraud).  §2E5.1  (Offering. 
Accepting,  or  Soliciting  a  Bribe  or 
Gratuity  Affecting  the  Operation  of  an 
Employee  Welfare  or  Pension  Benefit 
Plan;  Prohibited  Payments  or  Lending  of 
Money  by  Employer  or  Agent  to 
Employees,  Representatives,  or  Labor 
Organizations),  or  §  2J1.2  (Obstruction 
of  Justice),  as  applicable.". 

"The  Commentary  to  §  2E5.3  captioned  ' 
"Statutory  Provisions"  is  amended  by 
inserting  "§"  before  "1027";  and  by 
inserting  ",  1520"  after  "1027". 

Section  2J1. 2(a)  is  amended  by 
striking  "12"  and  inserting  "14". 

Section  2jl.2(b)  is  amended  by  adding 
at  the  end  the  following: 

"(3)  If  the  offense  (A)  involved  the 
destruction,  alteration,  or  fabrication  of 
a  substantial  number  of  records, 
documents,  or  tangible  objects;  (B) 
involved  the  selection  of  any  essential 
or  especially  probative  record, 
document,  or  tangible  object,  to  destroy 
or  alter;  or  (C)  was  otherwise  extensive 
in  scope,  planning,  or  preparation, 
increase  by  2  levels.". 

The  Commentary  to  §  2J1.2  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  1519"  after  "1516". 

Section  2T4.1  is  amended  in  the  table 
by  striking  the  period  and  adding  at  the 
end  the  following: 
"(O)  More  than  $200,000,000     34 
(P)  More  than  $400,000,000    36.". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  18  U.S.C.  1347  the 
following  new  lines: 
"18  U.S.C.  1348     2B1.1 
18  U.S.C.  1349     2X1.1 
18  U.S.C.  1350     2B1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1512(c)  by  striking  "(c)"  and 
inserting  "(d)". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  18  U.S.C.  1512(b)  the 
following  new  line: 
"18  U.S.C.  1512(c)     2J1.2". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  18  U.S.C.  1518  the 
following  new  lines: 

"18  U.S.C.  1519    2J1.2 
18  U.S.C.  1520     2E5.3". 

Reason  for  Amendment:  This 
amendment  implements  directives  to 


the  Commission  contained  in  sections 
805.  905.  and  1104  of  the  Sarbanes- 
Oxley  Act  of  2002,  Pub.  L.  107-204  (the 
"Act"),  by  making  several  modifications 
to  §  2B1.1  (Larceny,  Embezzlement,  and 
Other  Forms  of  Theft;  Offenses 
Involving  Stolen  Property;  Property 
Damage  or  Destruction;  Fraud  and 
Deceit;  Forgery;  Offenses  Involving 
Altered  or  Counterfeit  Instruments 
Other  than  Counterfeit  Bearer 
Obligations  of  the  United  States)  and 
§  2J1.2  (Obstruction  of  Justice).  The 
directives  pertain  to  serious  fraud  and 
related  offenses  and  obstruction  of 
justice  offenses.  The  directives  require 
the  Commission  under  emergency 
amendment  authority  to  promulgate 
amendments  addressing,  among  other 
things,  officers  and  directors  of  publicly 
traded  companies  who  commit  fraud 
and  related  offenses,  fraud  offenses  that 
endanger  the  solvency  or  financial 
security  of  a  substantial  number  of 
victims,  fraud  offenses  that  involve 
significantly  greater  than  50  victims, 
and  obstruction  of  justice  offenses  that 
involve  the  destruction  of  evidence. 

First,  the  amendment  addresses  the 
directive  contained  in  section  1104(b)(5) 
of  the  Act  to  "ensure  that  the  guideline 
offense  levels  and  enhancements  under 
United  States  Sentencing  Guideline 
§  2B1.1  (as  in  effect  on  the  date  of 
enactment  of  this  Act)  are  sufficient  for 
a  fraud  offense  when  the  number  of 
victims  adversely  involved  is 
significantly  greater  than  50."  The 
amendment  implements  this  directive 
by  expanding  the  existing  enhancement 
at  §  2B  1.1  (b)(2)  based  on  the  number  of 
victims  involved  in  the  offense.  Prior  to 
the  amendment,  subsection  (b)(2) 
provided  a  two  level  enhancement  if  the 
offense  involved  more  than  10,  but  less 
than  50,  victims  (or  was  committed 
through  mass-marketing),  and  a  four 
level  enhancement  if  the  offense 
involved  50  or  more  victims.  The 
amendment  provides  an  additional  two 
level  increase,  for  a  total  of  six  levels, 
if  the  offense  involved  250  or  more 
victims.  The  Commission  determined 
that  an  enhancement  of  this  magnitude 
appropriately  responds  to  the  pertinent 
directive  and  reflects  the  extensive 
nature  of,  and  the  large  scale 
victimization  caused  by,  such  offenses. 

Second,  the  amendment  addresses 
directives  contained  in  sections  805  and 
1104  of  the  Act  pertaining  to  seciuities 
and  accounting  fraud  offenses  and  fraud 
offenses  that  endanger  the  solvency  or 
financial  seciu-ity  of  a  substantial 
number  of  victims.  Specifically,  section 
805(a)(4)  directs  the  Commission  to 
ensure  that  "a  specific  offense 
characteristic  enhancing  sentencing  is 
provided  under  United  States 
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Sentencing  Guideline  2B1.1  (as  in  effect 
on  the  date  of  enactment  of  this  Act)  for 
a  fraud  offense  that  endangers  the 
solvency  or  financial  security  of  a 
substantial  number  of  victims."  In 
addition,  section  1104(b)(1)  directs  the 
Commission  to  "ensure  that  the 
sentencing  guidelines  and  policy 
statements  reflect  the  serious  nature  of 
securities,  pension,  and  accounting 
fraud  and  the  need  for  aggressive  and 
appropriate  law  enforcement  action  to 
prevent  such  offenses."  The  amendment 
implements  these  directives  by 
expanding  the  scope  of  the  existing 
enhancement  at  §  2Bl.l(b)(12)(B). 

Prior  to  the  Eimendment, 
§  2Bl.l(b)(12)(B)  provided  a  four  level 
enhancement  and  a  minimum  offense 
lev4\  of  24  if  the  offense  substantially 
jeopardized  the  safety  and  soundness  of 
a  financial  institution.  The  amendment 
expands  the  scope  of  this  enhancement 
by  providing  two  additional  prongs.  The 
first  prong  applies  to  offenses  that 
substantially  endanger  the  solvency  or 
financial  security  of  an  organization 
that,  at  any  time  during  the  offense,  was 
a  publicly  traded  company  or  had  1 ,000 
or  more  employees.  The  addition  of  this 
prong  reflects  the  Commission's 
determination  that  such  an  offense 
undermines  the  public's  confidence  in 
the  securities  and  investment  market 
much  in  the  same  manner  as  an  offense 
that  jeopardizes  the  safety  and 
soundness  of  a  financial  institution 
undermines  the  public's  confidence  in 
the  banking  system.  This  prong  also 
reflects  the  likeUhood  that  an  offense 
that  endangers  the  solvency  or  financial 
security  of  an  employer  of  this  size  will 
similarly  affect  a  substantial  number  of 
individual  victims,  without  requiring 
the  court  to  determine  whether  the 
solvency  or  financial  security  of  each 
individual  victim  was  substantially 
endangered. 

A  corresponding  application  note  for 
§2Bl.l(b)(12)(B)  sets  forth  a  non- 
exhaustive  list  of  factors  that  the  court 
shall  consider  in  determining  whether 
the  offense  endangered  the  solvency  or 
financial  security  of  a  publicly  traded 
company  or  an  organization  with  1,000 
or  more  employees.  The  list  of  factors 
includes  references  to  insolvency,  filing 
for  bankruptcy,  substantially  reducing 
the  value  of  the  company's  stock,  and 
substantially  reducing  the  company's 
workforce  among  the  list  of  factors  that 
the  court  shall  consider  when  applying 
the  new  enhancement,  and  other  factors 
not  enumerated  in  the  application  note 
could  be  considered  by  the  court  as 
appropriate. 

"rhe  amendment  also  modifies  the 
application  note  of  the  previously 
existing  prong  of  §  2Bl.l(b)(12)(B),  the 


financial  institutions  enhancement,  to 
be  consistent  structurally  with  the  new 
prongs  of  the  enhancement.  Prior  to  the 
amendment,  the  presence  of  any  one  of 
the  factors  enumerated  in  the 
application  note  would  trigger  the 
financial  institutions  enhancement 
under  §  2Bl.l(b)(12)(B).  Under  the 
amendment,  the  application  note  to  the 
financial  institutions  enhancement  sets 
forth  a  non-exhaustive  list  of  factors  that 
the  court  shall  consider  in  determining 
whether  the  offense  substantially 
jeopardized  the  safety  and  soimdness  of 
a  financial  institution.  The  list  of  factors 
that  the  court  shall  consider  when 
applying  this  enhancement  includes 
references  to  insolvency,  substantially 
reducing  benefits  to  pensioners  and 
insureds,  and  an  inability  to  refund 
fully  any  deposit,  payment,  or 
investment  on  demand. 

The  second  prong  added  to 
§  2Bl.l(b)(12)(B)  by  the  amendment 
applies  to  offenses  that  substantially 
endangered  the  solvency  or  financial 
security  of  100  or  more  victims, 
regardless  of  whether  a  publicly  traded 
company  or  other  organization  was 
affected  by  the  offense.  The  Commission 
concluded  that  the  specificity  of  the 
directive  in  section  805(a)(4)  required 
an  enhancement  focused  specifically  on 
conduct  that  endangers  the  financial 
security  of  individual  victims.  Thus,  use 
of  this  prong  of  the  enhancement  will  be 
appropriate  in  cases  in  which  there  is 
sufficient  evidence  for  the  court  to 
determine  that  the  amount  of  loss 
suffered  by  individual  victims  of  the 
offense  substantially  endangered  the 
solvency  or  financial  security  of  those 
victims.  The  Commission  also 
determined  that  the  enhancement 
provided  in  §2Bl.l(b)(12)(B)  shall 
apply  cumulatively  with  the 
enhancement  at  §  2B1. 1(b)(2),  which  is 
based  solely  on  the  number  of  victims 
involved  in  the  offense,  to  reflect  the 
particularly  acute  harm  suffered  by 
victims  of  offenses  for  which  the  new 
prongs  of  subsection  (b)(12)(B)  apply. 

Third,  the  amendment  addresses  the 
directive  contained  at  section  1104(a)(2) 
of  the  Act  to  "consider  the  promulgation 
of  new  sentencing  guidelines  or 
amendments  to  existing  sentencing 
guidelines  to  provide  an  enhancement 
for  officers  or  directors  of  publicly 
traded  corporations  who  commit  fraud 
and  related  offenses."  The  amendment 
implements  this  directive  by  providing 
a  new,  four  level  enhancement  a^ 
§  2Bl.l(b){13)  that  applies  if  the  offense 
involved  a  violation  of  securities  law 
and,  at  the  time  of  the  offense,  the 
defendant  was  an  officer  or  director  of 
a  publicly  traded  company.  The 
Comniission  concluded  that  a  four  level 


enhancement  appropriately  reflects  that 
an  officer  or  director  of  a  publicly 
traded  company  who  commits  such  an 
offense  violates  certain  heightened 
fiduciary  duties  imposed  by  securities 
law  upon  such  individuals. 
Accordingly,  the  court  is  not  required  to 
determine  specifically  whether  the 
defendant  abused  a  position  of  trust  in 
order  for  the  enhancement  to  apply,  and 
a  corresponding  application  note 
provides  that,  in  cases  in  which  the 
new,  four  level  enhancement  applies, 
the  existing  two  level  enhancement  for 
abuse  of  position  of  trust  at  §  3B  1.3 
(Abuse  of  Position  of  Trust  or  Use  of 
Special  Skill)  shall  not  apply. 

The  corresponding  application  note 
also  expressly  provides  that  the 
enhancement  would  apply  regardless  of 
whether  the  defendant  was  convicted 
under  a  specific  securities  fraud  statute 
(e.g.,  18  U.S.C.  1348,  a  new  offense 
created  by  the  Act  specifically 
prohibiting  securities  fraud)  or  under  a 
general  fraud  statute  (e.g.,  18  U.S.C. 
1341,  prohibiting  mail  fraud),  provided 
that  the  offense  involved  a  violation  of 
"securities  law"  as  defined  in  the 
application  note. 

Fourth,  the  amendment  expands  the 
loss  table  at  §  2B  1.1  (b)(1)  to  punish 
adequately  offenses  that  cause 
catastrophic  losses  'of  magnitudes 
previously  unforeseen,  such  as  the 
serious  corporate  scandals  that  gave  rise 
to  several  portions  of  the  Act.  Prior  to 
the  amendment,  the  loss  table  at 
§  2B1. 1(b)(1)  provided  sentencing 
enhancements  in  two  level  increments 
up  to  a  maximum  of  26  levels  for 
offenses  in  which  the  loss  exceeded 
$100,000,000.  The  amendment  adds  two 
additional  loss  amount  categories  to  the 
table;  an  increase  of  28  levels  for 
offenses  in  which  the  loss  exceeded 
$200,000,000,  and  an  increase  of  30 
levels  for  offenses  in  which  the  loss 
exceeded  $400,000,000.  These  additions 
to  the  loss  table  address  congressional 
concern  regarding  particularly  extensive 
and  serious  fraud  offenses,  and  more 
fully  effectuate  increases  in  statutory 
maximum  penalties  provided  by  the  Act 
(e.g.,  the  increase  in  the  statutory 
maximum  penalties  for  wire  fraud  and 
mail  fraud  offenses  from  five  to  20  years 
set  forth  in  section  903  of  the  Act).  The 
amendment  also  modifies  the  tax  table 
in  §  2T4.1  in  a  similar  manner  to 
maintain  the  longstanding  proportional 
relationship  between  the  loss  table  in 
§  2B  1.1  and  the  tax  table. 

The  amendment  also  adds  a  new 
factor  to  the  general,  enumerated  factors 
that  the  court  may  consider  in 
determining  the  amount  of  loss  under 
§  2B1. 1(b)(1).  Specifically,  the 
ainendment  adds  the  reduction  in  the 
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value  of  equity  securities  or  other 
corporate  assets  that  resulted  from  the 
offense  to  the  list  of  general  factors  set 
forth  in  Application  Note  2(C)  of 
§  2B1.1.  This  factor  was  added  to 
provide  courts  additional  guidance  in 
determining  loss  in  certain  cases, 
particularly  in  complex  white  collar 
cases. 

Fifth,  the  amendment  modifies  §  211.2 
to  address  the  directives  pertaining  to 
obstruction  of  justice  offenses  contained 
in  sections  805  and  1104  of  the  Act. 
Specifically,  section  805(a)  of  the  Act 
directs  the  Commission  to  ensure  that 
the  base  offense  level  and  existing 
enhancements  in  §  2J1.2  are  sufficient  to 
deter  and  punish  obstruction  of  justice 
offenses  generally,  and  specifically  are 
adequate  in  cases  involving  the 
destruction,  alteration,  or  fabrication  of 
a  large  amount  of  evidence,  a  large 
number  of  participants,  the  selection  of 
evidence  that  is  particularly  probative 
or  essential  to  the  investigation,  more 
than  minimal  planning,  or  abuse  of  a 
special  skill  or  a  position  of  trust. 
Section  1104(b)  of  the  Act  further 
directs  the  Commission  to  ensure  that 
the  "guideline  offense  levels  and 
enhancements  for  an  obstruction  of 
justice  offense  are  adequate  in  cases 
where  docimients  or  oUier  physical 
evidence  are  actually  destroyed  or 
fabricated." 

The  amendment  implements  these 
directives  by  making  two  modifications 
to  §  2J1.2.  First,  the  amendment 
increases  the  base  offense  level  in 
§2J1.2  from  level  12  to  level  14.  Second, 
the  amendment  adds  a  new  two  level 
enhancement  to  §  2J1.2.  This 
enhancement  applies  if  the  offense  (i) 
involved  the  destruction,  alteration,  or 
fabrication  of  a  substantial  number  of 
records,  documents  or  tangible  objects; 
(ii)  involved  the  selection  of  any 
essential  or  especially  probative  record, 
document,  or  tangible  object  to  destroy 
or  alter;  or  (iii)  was  otherwise  extensive 
in  scope,  planning,  or  preparation.  The 
Commission  determined  that  existing 
adjustments  in  chapter  three  for 
aggravating  role,  §  3B1.1,  and  abuse  of 
position  of  trust  or  use  of  special  skill, 
§  3B1.3,  adequately  account  for  those 
particular  factors  described  in  section 
805(a)  of  the  Act. 

Sixth,  the  amendment  addresses  new 
offenses  created  by  the  Act.  Section 
1520  of  title  18,  United  States  Code, 
relating  to  destruction  of  corporate  audit 
records,  is  referenced  to  §  2E5.3  (False 
Statements  and  Concealment  of  Facts  in 
Relation  to  Documents  Required  by  the 
Employee  Retirement  Income  Security 
Act;  Failure  to  Maintain  and 
Falsification  of  Records  Required  by  the 
Labor  Management  Reporting  and 


Disclosure  Act;  Destruction  and  Failure 
to  Maintain  Corporate  Audit  Records). 
Section  1520  provides  a  statutory 
maximum  penalty  of  ten  years' 
imprisonment  for  knowing  and  willful 
violations  of  document  maintenance 
requirements  as  set  forth  in  that  section 
or  in  rules  or  regulations  to  be 
promulgated  by  the  Securities  and 
Exchange  Commission  pursuant  to  that 
section.  The  amendment  also  expands 
the  existing  cross  reference  in 
§  2E5. 3(a)(2)  specifically  to  cover  fraud 
and  obstruction  of  justice  offenses. 
Accordingly,  if  a  defendant  who  is 
convicted  under  18  U.S.C.  1520 
committed  the  offense  in  order  to 
obstruct  justice,  the  amendment  to  the 
cross  reference  provision  requires  the 
court  to  apply  §  2J1.2  instead  of  §  2E5.3. 
Other  new  offenses  are  listed  in 
Appendix  A  (Statutory  Index),  as  well 
as  in  the  statutory  provisions  of  the 
relevant  guidelines. 

648.     Amendment:  Chapter  two,  part 
C  is  amended  in  the  heading  by  adding 
at  the  end  "and  violations  of  Federal 
election  campaign  laws". 

Chapter  two,  part  C  is  amended  by 
striking  the  introductory  commentary  as 
follows: 

Introductory  Commentary 

The  Commission  believes  that  pre- 
guidelines  sentencing  practice  did  not 
adequately  reflect  the  seriousness  of 
public  corruption  offenses.  Therefore, 
these  guidelines  provide  for  sentences 
that  are  considerably  higher  than 
average  pre-guidelines  practice.". 

Chapter  two,  part  C  is  amended  by 
adding  at  the  end  the  following  new 
guideline  and  accompanying 
commentary: 

§  2C1.8.  Making,  Receiving,  or  Failing 
to  Report  a  Contribution,  Donation,  or 
Expenditure  in  Violation  of  the  Federal 
Election  Campaign  Act;  Fraudulently 
Misrepresenting  Campaign  Authority; 
Soliciting  or  Receiving  a  Donation  in 
Coimection  with  an  Election  While  on 
Certain  Federal  Property 

(a)  Base  Offense  Level:  8 

(b)  Specific  Offense  Characteristics 

(1)  ff  the  value  of  the  illegal 
transactions  exceeded  $5,000.  increase 
by  the  number  of  levels  from  the  table 
in  §2B1.1  (Theft,  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount. 

(2)  (Apply  the  greater)  If  the  offense 
involved,  directly  or  indirectly,  an 
illegal  transaction  made  by  or  received 
from — 

(A)  A  foreign  national,  increase  by 
two  levels;  or 

(B)  A  govenmient  of  a  foreign  country, 
increase  by  four  levels. 


(3)  If  (A)  the  offense  involved  the 
contribution,  donation,  solicitation, 
expenditure,  disbursement,  or  receipt  of 
goverrunental  funds;  or  (B)  the 
defendant  conunitted  the  offense  for  the 
purpose  of  obtaining  a  specific, 
identifiable  non-monetary  Federal 
benefit,  increase  by  two  levels. 

(4)  If  the  defendant  engaged  in  30  or 
more  illegal  transactions,  increase  by 
two  levels. 

(5)  If  the  offense  involved  a 
contribution,  donation,  solicitation,  or 
expenditiu-e  made  or  obtained  through 
intimidation,  threat  of  pecuniary  or 
other  harm,  or  coercion,  increase  by  four 
levels. 

(c)  Cross  Reference 

(1)  If  the  offense  involved  a  bribe  or 
gratuity,  apply  §  2C1.1  (Offering,  Giving, 
Soliciting,  or  Receiving  a  Bribe; 
Extortion  Under  Color  of  Official  Right) 
or  §2Cl.2  (Offering,  Giving,  Soliciting, 
or  Receiving  a  Gratuity),  as  appropriate, 
if  the  resulting  offense  level  is  greater 
than  the  offense  level  determined  above. 

Commentary 

Statutory  Provisions:  2  U.S.C. 
437g(d)(l),  439a,  441a,  441a-l,  44lb, 
441c,  44ld,  441e,  441f,  441g,  441h(a), 
441i,  441k;  18  U.S.C.  607.  For  additional 
provision(s),  see  Statutory  Index 
(Appendix  A). 

Application  Notes: 

1.  Definitions. — For  purposes  of  this 
guideline: 

'Foreign  national'  has  the  meaning 
given  that  term  in  section  319(b)  of  the 
Federal  Election  Campaign  Act  of  1971, 
2  U.S.C.  441e(b). 

'Govenmient  of  a  foreign  country'  has 
the  meaning  given  that  term  in  section 
1(e)  of  the  Foreign  Agents  Registration 
Act  of  1938  (22  U.S.C.  611(e)). 

'Governmental  funds'  means  money, 
assets,  or  property,  of  the  United  States 
government,  of  a  State  government,  or  of 
a  local  government,  including  any 
branch,  subdivision,  department, 
agency,  or  other  component  of  any  such 
government.  'State'  means  any  of  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam,  the 
Northern  Mariana  Islands,  or  American 
Samoa.  'Local  govenmient'  means  the 
government  of  a  political  subdivision  of 
a  State.  . 

'Illegal  transaction'  means  (A)  any 
contribution,  donation,  solicitation,  or 
expenditure  of  money  or  anything  of 
value,  or  any  other  conduct,  prohibited 
by  the  Federal  Election  Campaign  Act  of 
1971,  2  U.S.C.  431  et  seq.;  (B)  any 
contribution,  donation,  solicitation,  or 
expenditure  of  money  or  anything  of 
value  made  in  excess  of  the  amount  of 
such  contribution,  donation. 
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solicitation,  or  expenditure  that  may  be 
made  under  such  Act;  and  (C)  in  the 
case  of  a  violation  of  18  U.S.C.  607,  any 
solicitation  or  receipt  of  money  or 
anything  of  value  under  that  section. 
The  terms  'contribytion'  and 
'expenditure'  have  the  meaning  given 
those  terms  in  section  301(8)  and  (9)  of 
the  Federal  Election  Campaign  Act  of 
1971  (2  U.S.C.  431(8)  and  (9)). 
respectively. 

2.  Application  of  Subsection 
(b)(3)(B).— Subsection  (b)(3)(B)  provides 
an  enhancement  for  a  defendant  who 
commits  the  offense  for  the  purpose  of 
achieving  a  specific,  identifiable  non- 
monetary Federal  benefit  that  does  not 
rise  to  the  level  of  a  bribe  or  a  gratuity. 
Subsection  (b)(3)(B)  is  not  intended  to 
apply  to  offenses  under  this  guideline  in 
which  the  defendant's  only  motivation 
for  commission  of  the  offense  is 
generally  to  achieve  increased  visibility 
with,  or  heightened  access  to,  public 
officials.  Rather,  subsection  (b)(3)(B)  is 
intended  to  apply  to  defendants  who 
commit  the  offense  to  obtain  a  specific, 
identifiable  non-monetary  Federal 
benefit,  such  as  a  Presidential  pardon  or 
information  proprietary  to  the 
government. 

3.  Application  of  Subsection  (b)(4). — 
Subsection  (b)(4)  shall  apply  if  the 
defendant  engaged  in  any  combination 
of  30  or  more  illegal  transactions  during 
the  course  of  the  offense,  whether  or  not 
the  illegal  transactions  resulted  in  a 
conviction  for  such  conduct. 

4.  Departure  Provision. — In  a  case  in 
which  the  defendant's  conduct  was  part 
of  a  systematic  or  pervasive  corruption 
of  a  governmental  function,  process,  or 
office  that  may  cause  loss  of  public 
confidence  in  government,  an  upward 
departure  may  be  warranted.". 

Section  3Dl.2(d)  is  amended  by 
inserting  ",  2C1.8"  after  "2C1.7". 

The  Commentary  to  §  5E  1.2  captioned 
"Application  Notes"  is  amended  in  the 
second  sentence  of  Note  5  by.  striking 
"and"  after  "Control  Act;"  and  by 
inserting  before  the  period  at  the  end 
the  following: 

";  and  2  U.S.C.  437g(d)(l)(D),  which 
authorizes,  for  violations  of  the  Federal 
Election  Campaign  Act  imder  2  U.S.C. 
44lf,  a  fine  up  to  the  greater  of  $50,000 
or  1 ,000  percent  of  the  amount  of  the 
violation,  and  which  requires,  in  the 
case  of  such  a  violation,  a  minimum  fine 
of  not  less  than  300  percent  of  the 
amount  of  the  violation. 

There  may  be  cases  in  which  the 
defendant  has  entered  into  a 
conciliation  agreement  with  the  Federal 
Election  Commission  under  section  309 
of  the  Federal  Election  Campaign  Act  of 
1971  in  order  to  correct  or  prevent  a 


violation  of  such  Act  by  the  defendant. 
The  existence  of  a  conciliation 
agreement  between  the  defendant  and 
Federal  Election  Commission,  and  the 
extent  of  compliance  with  that 
conciliation  agreement,  may  be 
appropriate  factors  in  determining  at 
what  point  within  the  applicable  firie 
guideline  range  to  sentence  the      ./ 
defendant,  unless  the  defendant  began 
negotiations  toward  a  conciliation 
agreement  after  becoming  aware  of  a 
criminal  investigation".  ■ 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  before  the  line 
referenced  to  7  U.S.C.  6  the  following 
new  lines: 

"2  U.S.C.  437g(d)     2C1.8 
2  U.S.C.  439a     2C1.8 
2  U.S.C.  441a     2C1.8 
2  U.S.C.  441a-l     2C1.8 
2  U.S.C.  441b     2C1.8 
2  U.S.C.  441c     2C1.8 
2U.S.C.  44ld     2C1.8 
2  U.S.C.  441e    2C1.8 
2U.S.C.  44lf    2C1.8 
2U.S.C.  441g     2C1.8 
2  U.S.C.  44lh(a)     2C1.8 
2U.S.C.  441i     2C1.8 
2  U.S.C.  441k     2C1.8". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  "to  18  U.S.C.  597  the 
following  new  line: 
"18  U.S.C.  607     2C1.8". 

Reason  for  Amendment:  This 
amendment  implements  the  directive 
from  Congress  contained  in  the 
Bipartisan  Campaign  Reform  Act  of 
2002,  Pub.  L.  107-155,  (the  "BCRA")  to 
the  effect  that  the  Commission 
"promulgate  a  guideline,  or  amend  an 
existing  guideline  *  *  *,  for  penalties 
for  violations  of  the  Federal  Election 
Campaign  Act  of  1971  (the  "FECA")  and 
related  election  laws  *  *  *".  The  BCRA 
significantly  increased  statutory 
penalties  for  campaign  finance  crimes, 
formerly  misdemeanors  under  the 
FECA.  The  new  statutory  maximum 
term  of  imprisonment  for  even  the  least 
serious  of  these  offenses  is  now  two 
years  and  for  more  serious  offenses,  the 
maximum  term  of  imprisonment  is  five 
years. 

To  effectively  punish  these  offenses, 
the  Commission  chose  to  create  a  new 
guideline  at  §2C1.8  (Making,  Receiving, 
or  Failing  to  Report  a  Contribution, 
Donation,  or  Expenditure  in  Violation  of 
the  Federal  Election  Campaign  Act; 
Fraudulently  Misrepresenting  Campaign 
.  Authority;  Soliciting  or  Receiving  a 
Donation  in  Connection  with  an 
Election  While  on  Certain  Federal 
Property).  The  Commission  opted 
against  simply  amending  an  existing 
guideline  because  it  determined  after 


review  that  the  characteristics  of 
election-violation  cases  did  not  bear 
sufficient  similarity  to  cases  sentenced 
under  any  existing  guideline.  The 
offenses  which  will  be  sentenced  under 
§  2C1.8  include:  violations  of  the 
statutory  prohibitions  against  "soft 
money"  (2  U.S.C.  441i);  restrictions  on 
"hard  money"  contributions  (2  U.S.C. 
441a);  contributions  by  foreign  nationals 
(2  U.S.C.  441e);  restrictions  on 
"electioneering  commimications"  as 
defined  at  2  U.S.C.  434(f)(3)(C);  certain 
fraudulent  misrepresentations  (2  U.S.C. 
441h);  and  "conduit  contributions"  (2 
U.S.C.  441f). 

The  new  guideline  has  a  base  offense 
level  of  leyel  8,  which  reflects  the  fact 
that  these  offenses,  while  they  are 
somewhat  similar  to  fraud  offenses 
(sentenced  under  §  2B1.1  (Theft, 
Property  Destruction,  and  Fraud)  at  a 
base  offense  level  of  level  6),  generally,, 
are  more  serious  due  to  the  additional 
harm,  or  the  potential  harm,  of 
corrupting  the  elective  process. 

The  new  guideline  provides  five 
specific  offense  characteristics  to  ensure 
appropriate  penalty  enhancements  for 
aggravating  conduct  whidh  may  occur 
during  the  commission  of  certain 
campaign  finance  offenses.  First,  the 
new  guideline  provides  a  specific 
offense  characteristic,  at  §2Cl. 8(b)(1), 
that  uses  the  fraud  loss  table  in  §  2B1.1 
to  incrementally  increase  the  offense 
level  in  proportion  to  the  monetary 
amounts  involved  in  the  illegal 
transactions.  'This  both  assiues 
proportionality  with  penalties  for  fraud 
offenses  and  responds  to  Congress' 
directive  to  provide  an  enhancement  for 
"a  large  aggregate  amount  of  illegal 
contributions." 

Second,  the  new  guideline  provides 
alternative  enhancements,  at 
§  2C1. 8(b)(2),  if  the  offense  involved  a 
foreign  national  (two  levels)  or  a  foreign 
government  (four  levels).  These 
enhancements  respond  to  another 
specific  directive  in  the  BCRA  and 
reflect  the  seriousness  of  foreign  entities 
attempting  to  tamper  with  the  United 
States'  election  processes. 

Third,  the  new  guideline  provides 
alternative  two  level  enhancements,  at 
§  2Cl. 8(b)(3),  when  the  offense  involves 
either  "governmental  funds,"  defined 
broadly  to  include  Federal,  State,  or 
local  funds,  or  an  intent  to  derive  "a 
specific,  identifiable  rion-monetary 
Federal  benefit"  (e.g.,  a  presidential 
pardon).  Each  of  these  enhancements 
responds  to  specific  directives  of  the 
BCRA. 

Fourth,  the  new  guideUne  provides  a 
two  level  enhancement,  at  subsection 
(b)(4),  when  the  offender  engages  in  "30 
or  more  illegal  transactions."  After  a 
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review  of  all  campaign  finance  cases  in 
the  Commission's  datafile,  the 
Commission  chose  30  transactions  as 
the  number  best  illustrative  of  a  "large 
number"  in  that  context.  This 
enhancement  also  responds  to  a  specific 
directive  in  the  BCRA  to  the  effect  that 
the  Commission  provide  enhanced 
sentencing  for  cases  involving  "a  large 
number  of  illegal  transactions." 

Fifth,  the  new  guideline  provides  a 
four  level  enhancement,  at  §  2Cl.8(b)(5), 
if  the  offense  involves  the  use  of 
"intimidation,  threat  of  pecuniary  or 
other  hann,  or  coercion."  This 
enhancement  responds  to  information 
received  fi'om  the  Federal  Election 
Commission  and  the  Public  Integrity 
Section  of  the  Department  of  Justice 
which  characterizes  offenses  of  this  type 
as  some  of  the  most  aggravated  offenses 
committed  under  the  FECA. 

The  new  guideline  also  provides  a 
cross  reference,  at  subsection  (c),  which 
directs  the  sentencing  court  to  apply 
either  §  2C1.1  or  §  2C1.2,  as  appropriate, 
if  the  offense  involved  a  bribe  or  a 
gratuity  and  the  resulting  offense  level 
would  be  greater  than  that  determined 
under§2Cl.8. 

Section  3D1.2  (Groups  of  Closely 
Related  Coiuits)  has  been  amended, 
consistent  with  the  principles 
underlying  the  rules  for  grouping 
multiple  counts  of  conviction,  to 
include  §  2C1.8  offenses  among  those  in 
which  the  offense  level  is  determined 
largely  on  the  basis  of  the  total  amount 
of  harm  or  loss  or  some  other  measure 
of  aggregate  harm.  [See  §  3Dl.2{d)). 

Finally,  §  5E1.2  (Fines  for  Individual 
Defendants)  has  been  amended  to 
specifically  reflect  fine  provisions 
imique  to  the  FECA.  This  part  of  the 
amendment  also  provides  that  the 
defendant's  participation  in  a 
conciliation  agreement  with  the  Federal 
Election  Commission  may  be  an 
appropriate  factor  for  use  in 
determining  the  specific  fine  within  the 
applicable  fine  guideline  range  unless 
the  defendant  began  negotiations  with 
the  Federal  Election  Conunission  after 
the  defendant  became  aware  that  he  or 
it  was  the  subject  of  a  criminal 
investigation. 

(FR  Doc.  03-1297  Filed  1-21-03;  8:45  am] 

BltUNG  CODE  2211-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

action:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
March  24,  2003. 
ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collections  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
Radwan  Saade,  Economist,  Office  of 
Advocacy,  Small  Business 
Administration,  409  3rd  Street,  SW., 
Suite  7800,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Radwan  Saade,  Economist,  (202)  205- 
6878  or  Curtis  B.  Rich,  Management 
Analyst,  (202)  205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  Small  Business  Use  of 
Telecommvmication  Services. 

Form  No:  N/A. 

Description  of  Respondents:  Small 
Businesses. 

Annual  Responses:  5,000. 

Ann  ual  Burden  .-416. 

lacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  03-1299  Filed  1-21-03;  8:45  am] 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-264] 

WTO  Dispute  Settlement  Proceeding 
Regarding  the  U.S.  Department  of 
Commerce  Final  Antidumping 
Determination  Concerning  Certain 
Softwood  Lumber  From  Canada 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
providing  notice  of  the  request  by  the 
Government  of  Canada  for  the 
establishment  of  a  dispute  settlement 
panel  under  the  Marrakesh  Agreement 
Establishing  the  World  Trade 
Organization  ("WTO  Agreement")  to 
examine  the  U.S.  Department  of 
Commerce  ("DOC")  final  determination 
of  sales  at  less  than  fair  value  with 
respect  to  certain  softwood  lumber  from 
Canada.  The  panel  request  alleges  that 
the  initiation  of  the  investigation,  the 
conduct  of  the  investigation,  and  the 


final  determination  are  inconsistent 
with  various  provisions  of  the  General 
Agreement  on  Tariffs  and  Trade  1994 
("GATT  1994")  and  the  Agreement  on 
Implementation  of  Article  VI  of  GATT 
1994.  USTR  invites  written  comments 
from  the  public  concerning  the  issues 
raised  in  this  dispute. 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  coiuse  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  February  21,  2003  to  be  assured 
of  timely  consideration  by  USTR. 
ADDRESSES:  Comments  should  be 
submitted  (i)  electronically,  to 
FR0064@ustr.gov.  Attn:  "DS264 
Dispute"  in  the  subject  line,  or  (ii)  by 
fax,  to  Sandy  McKinzy  at  202-395- 
3640,  with  a  confirmation  copy  sent 
electronically  to  the  email  address 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theodore  R.  Posner,  Assistant  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  1 7th  Street, 
NW.,  Washington,  DC  20508  (202)  395- 
3582. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  127(b)  of  the  Uruguay  Round 
Agreements  Act  ("URAA")  (19  U.S.C. 
3537(b)(1)),  the  USTR  is  providing 
notice  that  on  December  6,  2002,  the 
Government  of  Canada  submitted  a 
request  for  establishment  of  a  dispute 
settlement  panel  to  examine  the  U.S. 
Department  of  Commerce  ("DOC")  final 
determination  of  sales  at  less  than  fair 
value  with  respect  to  certain  softwood 
lumber  from  Canada. 

Ma|or  Issues  Raised  and  Legal  Basis  of 
the  Complaint 

The  notice  of  the  DOC  final 
determination  of  sales  at  less  than  fair 
value  with  respect  to  certain  softwood 
lumber  from  Canada  was  published  in 
the  Federal  Register  on  April  2,  2002, 
and  the  notice  of  the  DOC  amended 
final  determination  was  published  on 
May  22,  2002.  The  notices  explain  the 
basis  for  the  DOC's  final  determination 
that  certain  softwood  lumber  from 
Canada  is  being  sold,  or  is  likely  to  be 
sold,  in  the  United  States  at  less  than 
fair  value. 

In  its  request  for  establishment  of  a 
dispute  settlement  panel,  Canada 
describes  its  claims  in  the  following 
maimer: 

The  measures  at  issue  include  the 
initiation  of  the  investigation,  the  conduct  of 
the  investigation,  the  Final  Determination 
and  the  resulting  Anti-dumping  Order  on 
Softwood  Lumber  from  Canada.  The 
Government  of  Canada  considers  these 
measures  and,  in  particular,  the 
determinations  made  and  methodologies 
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adopted  therein  by  the  United  States 
Department  of  Commerce  under  authority  of 
the  United  States  Tariff  Act  of  1930, 
including  section  732(c)(4)(E),  to  violate  the 
Anti-Dumping  Agreement  and  the  GATT 
1994  for,  among  others,  the  following 
reasons: 

1.  The  application  filed  by  the  U.S. 
domestic  industry  and  the  subsequent 
initiation  of  the  investigation  by  Commerce 
did  not  comply  with  Article  5  of  the  Anti- 
Dumping  Agreement,  including  Articles  5.1, 
5.2.  5.3,  5.4  and  5.8.  Specifically: 

(a)  The  application  submitted  by  the  U.S. 
domestic  industry  did  not  include  evidence 
reasonably  av^lable  to  it,  including  pricing 
of  Canadian  exports  to  the  United  States, 
pricing  of  the  like  products  sold  in  Canada 
by  Canadian  producers,  and  Canadian  cost 
data  in  respect  of  the  production  in  Canada 
of  the  like  products.  By  Commerce's  failure 
to  determine  whether  the  application 
contained  all  information  reasonably 
available  to  the  applicant,  and  by  Commerce 
initiating  the  investigation  where  the 
application  failed  to  contain  evidence 
reasonably  available  to  the  applicant,  and  by 
Commerce's  failure  to  terminate  the 
investigation  when  Commerce  became  aware 
that  the  application  failed  to  contain 
evidence  reasonably  available  to  the 
applicant,  the  United  States  violated  Articles 
5.2,  5.3  and  5.8  of  the  Anti-Dumping 
Agreement. 

(b)  The  application  submitted  by  the  U.S. 
domestic  industry  did  not  include  sufficient 
evidence  of  dumping  to  justify  initiation  of 
the  investigation.  Commerce  failed  to 
examine  the  accuracy  and  adequacy  of  the 
evidence  provided  in  the  application  and 
failed  to  reject  the  application  in  view  of  the 
lack  of  sufficient  evidence  of  dumping 
required  to  justify  the  initiation  of  an 
investigation,  and  failed  to  terminate  the 
investigation  when  it  became  evident  that  the 
application  did  not  contain  sufficient 
evidence,  thereby  resulting  in  violations  by 
the  United  States  of  Articles  5.1,  5.2,  5.3  and 
5.8. 

(c)  The  Continued  Dumping  and  Subsidy 
Offiset  Act  of  2000  (CDSOA),  by  requiring  that 
a  member  of  the  U.S.  industry  support  the 
application  as  a  condition  of  receiving 
payments  under  the  CDSOA,  made  an 
objective-and  meaningful  examination  of  ' 
industry  support  for  the  application 
impossible.  The  United  States  violated 
Articles  5.4  and  5.8  in  that  Commerce's 
initiation  of  the  investigation  was  not  based 
on  an  objective  and  meaningful  examination 
and  determination  of  the  degree  of  support 
for  the  application  by  the  domestic  industry. 

(d)  The  initiation  by  Commerce  was  made 
without  a  proper  establishment  of  the  facts, 
was  based  on  an  evaluation  of  the  facts  that 
was  neither  unbiased  nor  objective  and  does 
not  rest  on  a  permissible  interpretation  of  the 
Anti-dumping  Agreement.  Accordingly,  the 
initiation  by  Commerce  cannot  be  upheld  in 
light  of  the  applicable  standard  of  review 
under  Article  17.6. 

2.  Commerce  erroneously  determined  there 
to  be  a  single  like  product  (under  U.S.  law, 
termed  "class  or  kind"  of  merchandise) , 
rather  than  several  distinct  like  products, 
thereby  failing  to  assess  domestic  industry 


support  in  respect  of  each  distinct  like 
product  and  failing  to  assess  the  sufficiency 
of  evidence  of  dumping  in  respect  of  each 
distinct  like  product,  thereby  resulting  in 
violations  by  the  United  States  pf  Articles 
2.6,  4.1,  5.1,  5.2,  5.3,  5.4  and  5.8  of  the  Anti- 
Dumping  Agreement  and  Article  Vl:l  of  the 
GATT  1994.  The  like  product  and  industry 
support  determinations  by  Commerce  were 
made  without  a  proper  establishment  of  the 
facts,  were  based  on  an  evaluation  of  the  facts 
that  was  neither  unbiased  nor  objective  and 
do  not  rest  on  a  permissible  interpretation  of 
the  Anti-dumping  Agreement.  Accordingly, 
the  like  product  and  industry  support 
determinations  by  Commerce  cannot  be 
upheld  in  light  of  the  applicable  standard  of 
review  under  Article  17.6. 

3.  In  making  the  final  determination,  the 
United  States  acted  inconsistently  with 
Article  VI  of  the  GATT  1994  and  Articles  1. 
2.1,  2.2,  2.2.1,  2.2.1.1,  2.2.2,  2.3,  2.4,  2.4.1. 
2.4.2,  2.6,  and  9.3  of  the  Anti-Dumping 
Agreement.  Specifically,  Commerce 
improperly  applied  a  number  of 
methodologies  based  on  improper  and  unfair 
comparisons  between  the  export  price  and 
the  normal  value,  resulting  in  artificial  and/ 
or  inflated  margins  of  dumping:  (a)  The 
United  States  violated  Article  2  of  the  Anti- 
Dumping  Agreement,  including  Articles  2.4 
and  2.4.2,  and  Article  VI:1  of  the  GATT  1994 
by  Commerce's  application  of  the  practice  of 
"zeroing"  negative  dumping  margins,  the 
effect  of  which  was  to  inflate  margins  of 
dumping  and  which,  in  the 
reconunendations  and  rulings  of  the  Dispute 
Settlement  Body  in  an  earlier  dispute,  was 
found  to  be  inconsistent  with  the  Anti- 
Dumping  Agreement.  A  fair  comparison  was 
therefore  not  made  by  Commerce  between 
the  export  price  and  the  normal  value  and  a 
distorted  margin  of  dumping  was  calculated, 
thereby  resulting  in  violations  by  the  United 
States  of  Articles  2.4  and  2.4.2  of  the  Anti- 
Dumping  Agreement. 

(b)  The  United  States  violated  Article  2  of 
the  Anti-dumping  Agreement,  including 
Article  2.4.  and  Article  VI:1  of  the  GATT 
1994  by  Commerce's  failure,  when 
conducting  comparisons  between  prices  of 
products  sold  in  the  United  States  and  prices 
of  products  with  different  physical 
characteristics  sold  in  the  Canadian  market, 
to  make  due  allowance  for  differences  that 
affect  price  comparability,  including 
differences  in  physical  characteristics.  A  fair 
comparison  was  therefore  not  made  by 
Commerce  between  the  export  price  and  the 
normal  value  and  a  distorted  margin  of 
dumping  was  calculated,  thereby  resulting  in 
violations  by  the  United  States  of  Articles  2.4 
and  2.4.2  of  the  Anti-Dumping  Agreement. 

(c)  The  United  States  violated  Article  2  of 
the  Anti-Dumping  Agreement  including 
Articles  2.2,  2.2.1,  2.2.1.1  and  2.2.2,  and 
Article  Vl:l  of  the  GATT  1994  by 
Commerce's  failure  to  apply  a  reasonable 
method  in  calculating  amounts  for 
administrative,  selling  and  general  expenses 
for  specific  exporters,  including  an  improper 
allocation  of  general  and  administrative 
expenses  including  financial  expenses.  A  fair 
comparison  was  therefore  not  made  by 
Commerce  between  the  export  price  and  the 
normal  value  and  a  distorted  margin  of 


dumping  was  calculated,  thereby  resulting  in 
violations  by  the  United  States  of  Articles  2.4 
and  2.4.2  of  the  Anti-Dumping  Agreements 

(d)  The  United  States  violated  Article  2  of 
the  Anti-Dumping  Agreement,  including 
Articles  2.2,  2.2.1,  2.2.1.1,  2.2.2  and 
paragraph  7  of  Annex  I,  and  Article  VI:1  of 
the  GATT  1994  by  Commerce's  failure  to 
apply  a  reasonable  method  to  account  for 
revenues,  including  by-product  and  futures 
contract  revenues,  as  offsets  in  calculating 
costs  and  export  price  for  specific  exporters. 

A  fair  comparison  was  therefore  not  made  by  . 
Commerce  between  the  export  price  and  the 
normal  value  and  a  distorted  margin  of 
dumping  was  calculated,  thereby  resulting  in 
violations  by  the  United  States  of  Articles  2.4 
and  2.4.2  of  the  Anti-Dumping  Agreement. 

(e)  The  methodologies,  calculations, 
comparisons  and  determinations  by 
Commerce  were  made  without  a  proper 
establishment  of  the  facts,  was  based  on  an 
evaluation  of  the  facts  that  was  neither 
unbiased  nor  objective  and  does  not  rest  on 
a  permissible  interpretation  of  the  Anti- 
dumping Agreement.  Accordingly,  the 
methodologies,  calculations,  comparisons 
and  determinations  by  Commerce  cannot  be 
upheld  in  light  of  the  applicable  standard  of 
review  under  Article  17.6. 

(f)  The  methodologies,  calculations, 
comparisons  and  determinations  by 
Commerce  violated  Articles  VI:1  and  VI:2  of 
the  GATT  1994  and  Article  9.3  of  the  Anti- 
Dumping  Agreement  by  levying  an  anti- 
dumping duty  on  softwood  lumber  from 
Canada  in  an  amount  greater  than  the  margin 
of  any  dumping. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute.  Persons 
submitting  comments  may  either  send 
one  copy  by  fax  to  Sandy  McKinzy  at 
202-395-3640,  or  transmit  a  copy 
electronically  to  FR0064@ustr.gov.  with 
"DS264"  in  the  subject  line.  For 
docimients  sent  by  fax,  USTR  requests 
that  the  submitter  provide  a 
confinnation  copy  electronically.  USTR 
encourages  the  submission  of 
docimaents  in  Adobe  PDF  format,  as 
attachments  to  an  electronic  mail. 
Interested  persons  who  make 
submissions  by  electronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
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information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy. 

Information  or  advice  contained  in  a 
conmifent  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitting  person 
believes  that  information  or  advice  may 
qualify  as  such,  the  submitting  person — 

(1)  Must  so  designate  the  information 
or  advice: 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential sununary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1724'F  Street,  NW., 
Washington,  DC  20508.  The  public  file 
will  include  non-confidential  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  the  U.S. 
submissions  to  the  panel  in  the  dispute, 
the  submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  may  be  made  by 
calling  the  USTR  Reading  Room  at  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday. 

Daniel  E.  Brinza, 

Assistant  United  Slates  Trade  Representative 
for  Monitoring  and  Enforcement. 

IFR  Doc.  03-1308  Filed  1-21-03;  8:45  am] 

BILLING  CODE  3190-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

WTO  Dispute  Settlement  Proceeding 
Regarding  the  United  States 
International  Trade  Commission  Final 
Determination  of  Threat  of  Material 
Injury  in  the  Investigation  Concerning 
Certain  Softwood  Lumber  From 
Canada 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 


providing  notice  of  the  request  by  the 
Government  of  Canada  for  consultations 
under  the  Marrakesh  Agreement 
Establishing  the  World  Trade 
Organization  ("WTO  Agreement")  to 
examine  the  United  States  International 
Trade  Commission  ("ITC")  final 
determination  of  threat  of  material 
injury  with  respect  to  certain  softwood 
lumber  from  Canada.  The  request  for 
consultations  alleges  that  the  ITC's 
determination  is  inconsistent  with 
various  provisions  of  the  General 
Agreement  on  Tariffs  and  Trade  1994 
("GATT  1994"),  the  Agreement  on 
Implementation  of  Article  VI  of  GATT 
1994  ("Anti-dumping  Agreement"),  and 
the  Agreement  on  Subsidies  and 
Countervailing  Measures  ("SCM 
Agreement").  USTR  invites  written 
comments  ft'om  the  public  concerning 
the  issues  raised  in  this  dispute. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  January  15,  2003  to  be  assured  of 
timely  consideration  by  USTR. 

ADDRESSES:  Comments  should  be 
submitted  (i)  electronically,  to 
fr0062@ustr.gov,  Attn:  "Lumber  Injury 
Dispute"  in  the  subject  line,  or  (ii)  by 
fax,  to  Sandy  McKinzy  at  202-395- 
3640,  with  a  confirmation  copy  sent 
electronically  to  the  email  address 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theodore  R.  Posner,  Assistant  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington  DC,  20508  (202)  395- 
3582. 

SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  ("URAA")  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel. 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportunity  for  comment,  USTR  is 
providing  notice'that  on  December  20, 
2002,  the  Government  of  Canada 
requested  consultations  pursuant  to  the 
WTO  Dispute  Settlement 
Understanding.  If  such  consultations 
should  fail  to  resolve  the  matter  and  a 
dispute  settlement  panel  is  established 
pursuant  to  the  DSU,  such  panel,  which 
would  hold  its  meetings  in  Geneva, 
Switzerland,  would  be  expected  to  issue 
a  report  on  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 


Major  Issues  Raised  and  Legal  Basis  of 
the  Complaint 

In  its  determination  of  May  16,  2002, 
published  in  the  Federal  Register  on 
May  22,  2002,  the  ITC  found  that 
imports  of  softwood  lumber  fi-om 
Canada,  which  the  U.S.  Department  of 
Commerce  found  to  be  subsidized  and 
sold  at  less  than  fair  value,  threatened 
an  industry  in  the  United  States  with 
material  injury.  The  reasons  for  the 
ITC's  determination  are  set  forth  in 
USITC  Publication  No.  3509  (May 
2002). 

By  letter  dated  December  20,  2002, 
Canada  requested  consultations  with  the 
United  States  imder  the  WTO  Dispute 
Settlement  Understanding  regarding  the 
ITC's  determination. 

In  its  request  for  consultations, 
Canada  alleges  that  the  United  States 
has  violated  Article  VI:6(a)  of  the  GATT 
1994;  Articles  1,  3.1,  3.2,  3.3,  3.4.  3.5, 
3.7,  3.8, 12  and  18.1  of  the  Anti- 
dumping Agreement;  and  Articles  10, 
15.1,  15.2,  15.3,  15.4.  15.5,  15.7,  15.8,  22 
and  32.1  of  the  SCM  Agreement.  Canada 
alleges  that  these  violations  stem  from 
certain  errors  in  the  ITC's 
determination.  In  particular,  Canada 
claims  that  the  ITC: 

(i)  Based  its  determination  on 
"allegation,  conjecture  and  remote 
possibility"; 

(ii)  Failed  to  establish  that  "a  change 
in  circumstances  which  would  create  a 
situation  in  which  the  subsidy  and 
dumping  would  cause  injury  is  clearly 
foreseen  and  imminent"; 

(iii)  Failed  "to  properly  consider  all 
factors  relevant  to  determining  the 
existence  of  a  threat  of  material  injmy"; 
and 

(iv)  Failed  "to  properly  consider  the 
effects  of  the  dumped  and  subsidized 
imports,  their  impacts  on  the  domestic 
industry,  and  whether  the  diunped  and 
subsidized  imports  would  cause  injury 
or  threat  of  injury." 

Canada  further  alleges  that  the  ITC 
failed  to  include  in  its  report  "sufficient 
detail,  relevant  information  and 
considerations,  and  proper  reasons"  for 
its  determination. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  wTitteh  comments  concerning 
the  issues  raised  in  Canada's  request  for 
consultations.  Persons  submitting 
comments  may  either  send  one  copy  by 
fax  to  Sandy  McKinzy  at  202-395-3640, 
or  transmit  a  copy  electronically  to 
fr0062@ustr.gov,  with  "Lumber  Injury 
Dispute"  in  the  subject  line.  For 
documents  sent  by  jfax,  USTR  requests 
that  the  submitter  provide  a 
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confirmation  copy  electronically.  USTR 
encourages  the  submission  of 
documents  in  Adobe  PDF  format,  as 
attachments  to  an  electronic  mail. 
Interested  persons  who  make 
submissions  by  electronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
dertermined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitting  person 
believes  that  information  or  advice  may 
qualify  as  such,  the  submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1724  F  Street,  NW., 
Washington,  DC  20508.  The  public  file 
will  include  non-confidential  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  the  U.S. 
submissions  to  the  panel  in  the  dispute, 
the  submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  may  be  made  by 
calling  the  USTR  Reading  Room  at  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 


noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday. 

Daniel  E.  Brinza, 

Assistant  United  States  Trade  Representative 
for  Monitoring  and  Enforcement. 
[FR  Doc.  03-1309  Filed  1-21-03;  8:45  am) 
BILUNG  CODE  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


[USCG-2003-14214] 

Chemical  Transportation  Advisory 
Committee 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Subcommittee  of  the 
Chemical  Transportation  Advisory 
Committee  (CTAC)  on  Hazardous  Cargo 
Security  will  meet  to  discuss  security 
issues  as  they  relate  to  the  marine 
transportation  of  chemicals.  This 
meeting  will  be  open  to  the  public.  < 

DATES:  The  Subcommittee  will  meet  on 
Tuesday,  February  11,  2003,  from  1  p.m. 
to  4  p.m.,  Wednesday,  February  12, 
2003,  from  8  a.m.  to  4  p.m.,  and 
Thursday,  February  13,  2003,  from  8 
a.m.  to  4  p.m.  This  3-day  meeting  may 
close  early  if  all  business  is  finished. 
Written  material  and  requests  to  make 
oral  presentations  should  reach  the 
Coast  Guard  on  or  before  February  3, 
2003.  Requests  to  have  a  copy  of  your 
material  distributed  to  each  member  of 
the  Subcommittee  should  reach  the 
Coast  Guard  on  or  before  February  3, 
2003. 

ADDRESSES:  The  Subcommittee  will 
meet  at  American  Commercial  Barge 
Line  (ACBL)  Company,  1701  E.  Market 
St.,  Jeffersonville,  Indiana.  Send  written 
material  and  requests  to  make  oral 
presentations  to  Lieutenant  Richard 
Teubner,  Coast  Guard  Technical 
Representative  for  the  Subcommittee, 
Commandant  (G-MPS-2),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Richard  Teubner,  the  Coast 
Guard  Technical  Representative  for  the 
Subcommittee,  telephone  202-267- 
4129,  fax  202-267-4130. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 


Agenda  of  Meeting 

The  agenda  of  the  3-day  meeting  of 
the  CTAC  Subcommittee  on  Hazardous 
Cargo  Security  includes  the  following: 

(1)  Introduce  subcommittee  members 
and  attendees. 

(2)  Review  subcommittee  tasking  and 
desired  outcome. 

(3)  Discuss  hazardous  cargo  list 
created  for  security  regulations. 

(4)  Discuss  security  regulatory 
developments  including  time  frames,  ^ 
content,  and  application. 

(5)  Discuss  notification  guidelines. 

Procedural 

This  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 
discretion  of  the  Subcommittee  Chair, 
members  of  the  public  may  make  oral 
presentations  during  the  meeting.  If  you 
would  like  to  make  an  oral  prefsentation 
at  the  meeting,  please  notify  the  Coast 
Guard  Technical  Representative  for  the 
Subcommittee  and  submit  written 
material  on  or  before  February  3,  2003. 
If  you  would  like  a  copy  of  your 
material  distributed  to  each  member  of 
the  Subcommittee  in  advance  of  the 
meeting,  please  submit  25  copies  to  the 
Coast  Guard  Technical  Representative 
for  the  Subcommittee  no  later  than 
February  3,  2003. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  contact  the 
Coast  Guard  Technical  Representative 
for  the  Subcommittee  as  soon  as 
possible.  « 

Dated:  January  8.  2003. 
).G.  Lantz. 

Acting  Director  of  Standards,  Marine  Safety, 
Security  and  Environmental  Protection. 
|FR  Doc.  03-1284  Filed  1-21-03;  8:45  ami 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Availability  of  a  Final 
Environmental  Impact  Statement  on 
the  Potomac  Consolidated  Terminal 
Radar  Approach  Control  (TRACON) 
Airspace  Redesign 

agency:  Federal  Aviation, 
Administration,  DOT. 
ACTION:  Notice  of  Availability  of  a  Final 
Environmental  Impact  Statement. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  has  released  a 


3090 


Federal  Register /Vol.  68,  No.  14 /Wednesday,  January  22,  2003 /Notices 


Final  Environmental  Impact  Statement 
(FEIS)  for  redesign  of  the  airspace  in  the 
Baltimore-Washington  area.  The 
proposed  action  is  to  redesign  the 
airspace  in  the  Baltimore-Washington 
metropolitan  area  excluding  noise 
abatement  procedures.  This  involves 
developing  new  routes,  altitudes  and 
procedures  to  take  advantage  of  the  new 
Potomac  Consolidated  TRACON, 
improved  aircraft  performance,  and 
emerging  air  traffic  control  technologies. 
The  proposed  action  is  not  dependent 
on  development  at  any  of  the  airports  in 
the  study  area. 

The  airspace  redesign  study 
encompasses  the  area  within  a  75- 
nautical  mile  radius  centered  on  a  radio 
navigational  aid  in  Georgetown,  within 
the  District  of  Columbia.  The  study  area 
comprises  portions  of  five  states — 
Delaware,  Maryland,  Pennsylvania, 
Virginia  and  West  Virginia — and  the 
entire  District. 

This  EIS  is  tiered  from  an  earlier  EIS 
that  evaluated  environmental  impacts 
that  could  result  from  a  decision  to 
physically  consolidate  the  four 
Baltimore-Washington  metropolitan 
areas  TRACONs  into  a  new  building 
somewhere  in  the  area.  The  first  tier  or 
"building  EIS"  resulted  in  FAA  issuing 
a  Record  of  Decision  (ROD)  on  June  3, 
1999.  The  ROD  documented  the 
decision  to  consolidate  four  existing 
TRACONs  into  a  new  facility  at  Vint 
Hill  in  Fauquier  County,  Virginia. 
Subsequent  to  the  ROD,  the  decision 
was  made  to  consolidate  the  Richmond 
TRACON  into  the  PCT.  However,  the 
incorporation  of  the  Richmond 
TRACON  has  no  effect  on  the  scope  of 
the  airspace  redesign. 

The  purpose  of  this  airspace  redesign 
is  to  take  full  advantage  of  the  benefits 
afforded  by  the  newly  consolidated 
TRACON  facility  by  increasing  air 
traffic  efficiency  and  enhancing  safety 
in  the  Baltimore-Washington 
metropolitan  area. 

Copies  of  the  FEIS  are  available  for 
review  at  major  libraries  in  the  study 
area.  A  summary  of  the  FEIS  can  be 
viewed  on  the  Internet  at  http:// 
www.faa.gov/ats/potomac. 
DATES:  Written  comments  on  the  FEIS 
will  be  accepted  until  February  18, 
2003.  Written  comments  may  be  sent  to: 
FAA  Potomac  TRACON,  Air  Traffic 
2400,  Attention:  Fred  Bankert,  3699 
Macintosh  Drive,  Warrenton,  VA  20187. 
FOR  FURTHER  INFORMATION  CONTACT: 
Potomac  Consolidated  TRACON  (800) 
762-9531.  E-mail:  9-AEA-PTC- 
Comments@faa.gov. 

SUPPLEMENTARY  INFORMATION:  A 
TRACON  facility  provides  radar  air 
traffic  control  services  to  aircraft 


operating  on  Instrument  Flight  Rules 
(IFR)  and  Visual  Flight  Rules  (VFR) 
procedures  generally  beyond  5  miles 
and  within  50  miles  of  the  host  airport 
at  altitudes  from  the  surface  to 
approximately  17,000  feet.  These 
distances  and  altitudes  may  vary 
depending  on  local  conditions  and 
infrastructural  constraints  such  as 
adequate  radar  and  radio  frequency 
coverage.  The  primary  functions  of  the 
TRACON  is  to  provide  a  variety  of  air 
traffic  control  services  to  arrival, 
departure,  and  transient  aircraft  within 
its  assigned  airspace.  These  services 
include  aircraft  separation,  in  flight 
traffic  advisories  and  navigational 
assistance.  When  fully  operational,  the 
Potomac  Consolidated  TRACON  will 
provide  terminal  radar  air  traffic  control 
services  to  the  four  major  airports  and 
a  number  of  small  reliever  airports 
located  within  the  Baltimore- 
Washington  area.  It  will  also  provide 
service  to  the  Richmond,  VA  airport. 

This  EIS  considers  four  airspace 
redesign  alternatives  consisting  of  a  No 
Action  Alternative  and  three  other 
alternatives  that  address  changes  in 
routes  and  altitudes  for  aircraft  away 
from  the  close-in  airport  environment. 
Changes  to  initial  departure  of  final 
arrival  procedures  are  not  proposed. 
Generally,  aircraft  would  be  three  to  five 
miles  from  the  departure/arrival  airport 
before  the  changes  that  are  proposed  for 
each  alternative  would  take  effect,  with 
the  exception  of  the  No  Action 
Alternative,  which  considers  no  changes 
to  the  existing  airspace.  None  of  the 
alternatives  would  produce  significant 
environmental  impact.  Additionally, 
current  noise  abatement  procedures  at 
the  airports  would  not  be  changed 
under  any  of  the  alternatives.  The  FEIS 
identifies  Alternative  2  at  the  Preferred 
Alternative. 

Dated:  January  14,  2003  in  Washington, 
DC. 

Alan  Hendry, 

Program  Director,  Potomac  Consolidated 
TRACON. 

[FR  Doc.  03-1352  Filed  1-21-03;  8:45  am) 
BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-02] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  siunmary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  11,  2003. 
ADDRESSES:  Send  comments  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  Yoii  must  identify  docket 
number  FAA-2002-1 3885-1  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 
FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 
You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Greb  (816-329-4136),  Small 
Airplane  Directorate  (ACE-111),  Federal 
Aviation  Administration,  901  Locust, 
Kai^sas  City,  MO  64106;  or  Vanessa 
Wilkins  (202-267-8029),  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuaiit  to  14 
CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  January  15, 
2003. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-1 3885-1. 
Petitioner:  Raytheon  Aircraft  Services. 
Section  of  14  CFR  Affected:  14  CFR 
part  23,  23.807(d)(l)(ii). 
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Description  of  Relief  Sought: 
Raytheon  Aircraft  Services  (RAS)  seeks 
exemption  from  14  CFR  23.807(d){l)(ii) 
for  the  Model  1900D.  This  rule  requires 
conunuter  category  aircraft,  with  a 
passenger  seating  capacity  of  16  or 
greater,  to  be  equipped  with  an 
accessible  emergency  exit  on  the  same 
side  of  the  aircraft  as  the  entry  door  and 
two  exits  on  the  opposite  side  of  the 
aircraft.  RAS  seeks  a  Supplemental 
Type  Certificate  for  the  1900D  to  install 
a  cargo  configuration  floor  plan.  The 
floor  plan  design  would  allow  access  to 
the  forward  entry  door,  but  block  access 
to  the  emergency  exit  on  that  side  of  the 
airplane.  An  emergency  exit  on  the 
opposite  side  of  the  airplane  woxUd 
remain  accessible. 

The  cargo  configuration  floor  plan 
allows  seating  for  three  occupants:  the 
pilot,  co-pilot,  and  an  observer.  The 
baseline  Model  1900D  is  certificated  to 
a  total  passenger  seating  capacity  of  19, 
and  is  equipped  with  a  main  cabin  door 
and  three  emergency  exits,  per  14  CFR 
23.807{d)(l)(ii).  A  simple  comparison 
shows  that  egress  for  three  persons 
through  two  exits,  one  on  each  side  of 
the  cabin,  gives  a  level  of  safety  equal 
to  the  original  certification  basis. 

IFR  Doc.  03--1318  Filed  1-21-03;  8:45  am) 
BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Jacitson  Internationa)  Airport, 
Jackson,  MS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Jackson 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  21,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Jackson  Airports  District  Office, 
100  West  Cross  Street,  Jackson, 
Mississippi  39208-2307. 


In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Dirk 
Vanderleest,  Executive  Director  of  the 
Jackson  Mimicipal  Airport  Authority  at 
the  following  address:  Post  Office  Box 
98109,  Jackson,  MS  39298-8109. 

Afr  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Jackson 
Municipal  Airport  Authority  under 
§158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Shumate,  Program  Manager, 
Jackson  Airports  District  Office,  100 
West  Cross  Street,  Jackson,  Mississippi 
(601)  664-9882.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Jackson  International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  January  7,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Jackson  Municipal  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  Date  120  days  after 
receipt  of  application  supplement. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  03-04-C-OO- 
JAN. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
February  1,  2007. 

Proposed  charge  expiration  date:  June 
1,  2010. 

Total  estimated  net  PFC  revenue: 
$6,211,722. 

Brief  description  of  proposed 
project(s):  Runway  Sweeper; 
Tricherator,  Local  Share  &  Engineering 
West  Parallel  Lights;  Local  Share  & 
Engineering  West  Taxiway  Overlay; 
Local  Share  Air  Cargo  Road;  Local  Share 
Air  Cargo  Apron/Taxiway;  H.  F. 
Environmental  Assessment;  Metes  & 
Bounds  SiuT/ey;  Surface  Transportation 
System;  Rehab  International  Drive. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  All  air  taxi/ 
commercial  operators  (ATCO)  are 
requested  to  be  excluded  from  the 
collection  of  a  PFC. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 


listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Jackson 
Municipal  Airport  Authority. 

Issued  in  Jackson,  Mississippi  on  January 
10,  2003. 
Wayne  Atkinson, 

Manager.  Jackson  Airports  District  Office, 
Souttiern  Region. 
[PR  Doc.  03-1316  Filed  1-21-03:  8:45  am] 

BUJJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(#03-03-C-00-SGU)  To  Impose  and  To 
Use  a  Passenger  Facility  Charge  (PFC) 
at  the  St.  George  Municipal  Airport, 
Submitted  by  the  City  of  St.  George, 
UT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  To  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  a  PFC  at  the  St. 
George  Municipal  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  21.  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  Wiechmann.  Manager; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Avenue,  Suite  224; 
Denver,  CO  80249-6361. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  David  R. 
Ulane,  Airport  Manager,  at  the  following 
address:  St.  George  Municipal  Airport, 
620  S.  Airport  Road,  St.  George,  Utah 
84770. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  St.  George 
Municipal  Airport,  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  Schaffer.  (303)  342-1258; 
Denver  Airports  District  Office.  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Avenue,  Suite  224: 
Denver.  CO  80249-6361.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
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SUPPLEMENTARY  INFORMATION:  The  FAA 

"  proposes  to  rule  and  invites  public 
comment  on  the  application  (#03-O3-C- 
00-SGU)  to  use  a  PFC  at  the  St.  George 
Municipal  Airport,  under  the  provisions 
of  49  U.S.C.  40117  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  January  10,  2003,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  City  of 
St.  George,  Utah,  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  April 
10,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  July  1 , 
2003. 

Proposed  charge  expiration  date:  June 
30,  2008. 

Total  requested  for  use  approval: 
$538,575. 

Brief  description  of  proposed  projects: 
Acquire  aircraft  rescue  and  fire  fighting 
vehicle,  acquire  self-contained 
regenerative  air  sweeper,  aircraft  rescue 
and  fire  fighting  building 
improvements,  replacement  airport 
planning,  replacement  airport 
environmental  impact  statement, 
replacement  airport  phase  11 
environmental  impact  statement, 
construct  replacement  airport. 

Class  or  classes  of  air  carriers  that  the 
public  agency  has  requested  not  be 
required  to  collect  PFC's:  Non- 
scheduled,  on  demand  air  carriers  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW.,  Suite  315,  Renton,WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  St.  George 
Municipal  Airport. 

Issued  in  Renton,  Washington,  on  January 
10,  2003. 

David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  North  west  Mountain 
Region. 

[PR  Doc.  03-1317  Filed  1-21-03;  8:45  am] 
BILUNG  CODE  4810-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Pipeline  Safety:  Updates  of  Digital 
Mapping  Data  for  Hazardous  Liquid 
Pipeline  High  Consequence  Areas 
(HCA) 

agency:  Research  and  Special  Programs 
Administi-ation  (RSPA),  DOT. 
ACTION:  Notice;  issuance  of  advisory 
bulletin. 

summary:  The  Office  of  Pipeline  Safety 
(OPS)  is  issuing  this  advisory  bulletin  to 
owners  and  operators  of  hazardous 
liquid  pipeline  systems.  OPS  has 
updated  and  revised  the  High 
Consequence  Area  (HCA)  digital 
mapping  datasets  based  on  revised  U.S. 
Government  data.  The  datasets  are  now 
available  for  download  for  "High 
Population  Areas,"  "Other  Populated 
Areas,"  and  "Commercially  Navigable 
Waterways."  Operators  have  one  year 
from  the  date  of  this  bulletin  to 
incorporate  these  new  high  consequence 
areas  into  their  baseline  integrity 
management  assessment  plans.  The 
digital  mapping  datasets  for  Ecological 
and  Drinking  Water  Unusually  Sensitive 
Areas  (USA)  are  not  being  updated  at 
this  time. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Hall,  (202)  493-0591;  or  by  e-mail, 
samuel.hall@rspa.dot.gov.  Steve 
Fischer,  (202)  366-6267;  or  by  e-mail, 
steven.fischer@rspa.dot.gov.  This 
document  can  be  viewed  at  the  OPS 
home  page  at  http://ops.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Federal  hazardous  liquid  pipeline 
safety  regulations  at  49  CFR  195.452 
require  hazardous  liquid  pipeline 
operators  to  assess,  evaluate,  remediate 
and  validate,  through  comprehensive 
analysis,  the  integrity  of  hazardous 
liquid  pipeline  segments  that,  in  the 
event  of  a  leak  or  failure,  could  affect 
populated  areas,  areas  unusually 
sensitive  to  environmental  damage  and 
commercially  navigable  waterways.  OPS 
has  identified  these  High  Consequence 
Areas  in  its  National  Pipeline  Mapping 
System  (NPMS). 

Updated  digital  mapping  data  to 
delineate  high  consequence  areas  for 
use  in  geographic  information  systems 
is  now  available  for  high  population 
areas,  other  populated  areas,  and 
commercially  navigable  waterways. 
Population  information  updates  are 
based  on  data  from  the  U.S.  Census 
Bureau's  TIGER  2000  datasets.  Updates 
for  commercially  navigable  waterways 


are  based  on  the  2002  version  of  the 
National  Waterways  Network  as 
provided  by  the  Bureau  of 
Transportation  Statistics.  All  updated 
data  is  available  for  download  from  the 
NPMS  Web  site  at  http:// 
www.npms.rspa.dot.gov. 

Operators  have  one  year  from  the  date 
of  this  biUletin  to  incorporate  these  new 
High  Consequence  Areas  into  their 
baseline  integrity  management 
assessment  plans  as  required  by  49  CFR 
195.412.  The  digital  mapping  datasets 
for  Ecological  and  Drinking  Water 
Unusually  Sensitive  Areas  (USA)  are 
not  being  updated  at  this  time. 

n.  Advisory  Bulletin  (ADB-03-01) 

To:  Owners  and  Operators  of 
Hazardous  Liquid  Pipeline  Systems. 

Subject:  Updates  of  Digital  Mapping 
Data  for  Hazardous  Liquid  Pipeline 
High  Consequence  Areas  (HCA). 

Purpose:  To  advise  owners  and 
operators  of  hazardous  liquid  pipeline 
systems  of  the  availability  of  updated 
and  revised  High  Consequence  Area 
digital  mapping  data  for  high 
population  areas,  other  populated  areas, 
and  commercially  navigable  waterways. 

Advisory:  Updated  digital  mapping 
data  for  high  population  areas,  other 
populated  areas,  and  commercially 
navigable  waterways  are  now  available 
to  owners  and  operators  of  hazardous 
liquid  pipeline  systems.  The  updated 
data  is  available  for  download  fi'om  the 
NPMS  Web  site  at  http:// 
www.npms.rspa.dot.gov.  Operators  have 
one  year  from  the  date  of  this  bulletin 
to  incorporate  these  new  High 
Consequence  Areas  into  their  baseline 
integrity  management  assessment  plans 
as  required  by  49  CFR  195.412.  The 
digital  mapping  datasets  for  Ecological 
and  Drinking  Water  Unusually  Sensitive 
Areas  (USA)  are  not  being  updated  at 
this  time. 

Issued  in  Washington,  DC,  on  January  13, 
2003. 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
|FR  Doc.  03-1322  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  4910-60-P 


Federal  Register / Vol.  68,  No.  14 / Wednesday,  January  22,  2003 /Notices 


3093 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34306] 

K.  Earl  Durden.'t^all  Management 
Corporation,  and  Rail  Partners,  L.P.— 
Corporate  Family  Transaction 
Exemption 

K.  Earl  Durden  (Durden),  Rail 
Management  Corporation  (RMC),*  and 
Rail  Partners,  L.P.  (Rail  Partners)  ^ 
(collectively,  applicants),  have  filed  a 
verified  notice  of  exemption  under  49 
CFR  1180.2(d)(3)  to  undertake  a 
corporate  reorganization  to  simplify 
their  corporate  structure  by:  (1)  merging 
Galveston  Railway,  Inc.  (GRI),  into 
RMC,  and  (2)  dissolving  Emerald  Coast 
Investments,  L.L.C.  (Emerald  Coast)  and 
distributing  its  assets  among  its  various 
members. 

The  transaction  was  expected  to  be 
consummated  on  or  after  December  30, 
2002,  the  effective  date  of  the  exemption 
(7  days  after  the  notice  was  filed). 

At  the  time  this  notice  was  filed, 
applicants  controlled  14  Class  III  rail 
carriers  located  in  Alabama,  Arizona, 
Ar'Ransas,  Florida,  Georgia,  Kentucky, 
North  Carolina,  Tennessee,  Texas,  and 
Wisconsin.  They  are:  AN  Railway, 
L.L.C.;  Atlantic  &  Western  Railway,  L.P.; 
The  Bay  Line  Railroad,  L.L.C.  (Bay 
Line);  Copper  Basin  Railway  (Copper 
Basin);  East  Tennessee  Railway,  L.P.; 
Galveston  Railroad,  L.P.;  Georgia 
Central  Railway,  L.P.;  KWT  Railway, 
Inc.  (KWT);  Little  Rock  &  Western 
Railway,  L.P.;  M&B  Railroad,  L.L.C; 
Tomahawk  Railway,  L.P.;  Valdosta 
Railway,  L.P.;  Western  Kentucky 
Railway,  L.L.C.  (Western  Kentucky);  and 
Wilmington  Terminal  Railroad,  L.P. 
These  rail  carriers  are  referred  to  as  the 
RMC  Rail  Group.  Applicants  state  that, 
in  most  cases,  RMC  is  the  general  or 
managing  partner  of  the  railroad, 
holding  a  1%  interest,  while  Rail 
Partners  is  a  limited  partner  holding  the 
remaining  99%  interest.^ 


This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  vmder  49  CFR  1180.2(d)(3). 
The  parties  state  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  applicants* 
corporate  family. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324-25 
that  involve  only  Class  III  rail  carriers. 
Because  this  transaction  involves  Class 
ni  rail  carriers  only,  the  Board,  vmder 
the  statute,  may  not  impose  labor 
protective  conditions  for  this 
transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not  stay  the 
transaction.  - 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34306,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on:  Donald  G. 
Avery,  1224  17th  Street,  NW., 
Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  January  15,  2003. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

|FR  Doc.  03-1336  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  4915-0(M> 


•  RMC  is  a  noncarrier  holding  company  which  is 
controlled  by  Durden.  RMC's  former  corporate 
name  was  Rail  Management  and  Consulting 
Corporation. 

'  Rail  Partners  is  a  noncarrier  limited  partnership. 
Durden,  through  RMC  and  four  other  entities  that 
he  controls,  also  controls  Rail  Partners. 
Additionally,  Durden  controls  two  trusts  that,  with 
RMC,  control  Emerald  Coast.  Durden  separately 
controls  noncarrier  GRI.  GRI,  Emerald,  and  RMC  in 
turn  control  Rail  Partners. 

=  Four  exceptions  apply:  KWT,  in  which  GRI 
controls  100%  of  the  voting  stock;  Bay  Line  and 
Western  Kentucky,  in  which  Rail  Partners  holds 
97%  of  the  voting  stock  and  3%  is  held  by  RMC, 
Durden,  and  Durden-controlled  entities;  and 
Copper  Basin,  in  which  Rail  Partners  holds  55%  of 
the  voting  stock  and  Asarco,  Inc.,  an  unaffiliated 
entity,  holds  the  minority  45%  interest. 


NH,  and  milepost  111.56  in  Gibnan,  in 
Essex  Coimty,  VT  (the  Line). 

According  to  the  State,  the  Lamoille 
Valley  Railroad  Company  (LVRC)  and 
the  Twin  State  Railroad  Corporation 
(TSR)  ciurently  lease  the  Line,  but  have 
not  provided  service  over  it  since 
October  1999.  The  State  claims  that 
LVRC  and  TRS  have  not  maintained  the 
Line  in  anticipation  of  providing  service 
or  in  compliance  with  applicable  laws. 
The  State  will  acquire  the  Line  subject 
to  LVRC  and  TSR  retaining  their 
operating  rights  on  it,  but  the  State  will 
likely  seek  to  obtain  a  new  operator  to 
perform  common  carrier  service  on  the 
Line. 

Consmnmation  of  this  transaction  was 
scheduled  to  occur  on  or  after  December 
30,  2002. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34307,  must  be  filed  with 
the  Siuiace  Transportation  Board,  1925 
K  Street.  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Craig  S. 
Donais,  Esquire,  Transportation  & 
Construction  Bureau,  New  Hampshire 
Department  of  Justice,  Office  of  the 
Attorney  General,  33  Capitol  Street, 
Concord,  NH  03301-6397. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
www.stb.dot.gov." 

Decided:  January  15.  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-1337  Filed  1-21-03;  8:45  am) 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  34307] 

State  of  New  Hampshire  Department  of 
Transportation— Acquisition  and 
Operation  Exemption — Certain  Assets 
of  Maine  Central  Railroad  Company 

The  State  of  New  Hampshire, 
Depeutment  of  Transportation  (the 
State),  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  from  the  Maine  Central  Railroad 
Company  a  8.36-mile  portion  of  a  line 
of  railroad  extending  between  milepost 
P-103.20  in  Whitefield,  in  Coos  County, 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  34272] 

North  Carolina  &  Virginia  Railroad, 
Inc. — Lease  and  Operation  Exemption- 
Norfolk  Southern  Railway  Company 

North  Carolina  &  Virginia  Railroad, 
Inc.,  the  Chesapeake  &  Albemarle 
Division  (NCVA),  a  Class  III  rail  carrier, 
has  filed  a  verified  notice  of  exemption 
under  CFR  1150.41  to  lease  and  operate 
a  4-mile  rail  line  fi-om  Norfolk  Southern 
Railway  Company  extending  between 
milepost  NS  4.0  at  Chesapeake,  VA,  and 
milepost  NS  8.0  at  Butts,  VA. 
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Because  NCVA's  projected  annual 
revenues  will  exceed  $5  million,  NCVA 
certified  to  the  Board  on  October  22, 
2002,  that  it  had,  on  that  date,  posted 
the  required  notice  of  intent  to 
undertake  the  proposed  transaction  at 
the  workplace  of  the  employees  on  the 
affected  line  and  had  served  a  copy  of 
the  notice  of  intent  on  the  national 
offices  of  all  labor  unions  with 
employees  on  the  rail  line.  See  49  CFR 
1150.42(e).  NCVA  stated  in  its  verified 
notice  that  the  transaction  was 
scheduled  to  take  place  on  January  4, 
2002,  or  shortly  thereafter. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction.  ■ 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34272,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Gary  A. 
Laakso,  Vice  President  Regulatory 
Counsel,  North  Carolina  &  Virginia 
Railroad,  Inc.,  5300  Broken  Soimd 
Boulevard  NW.,  Boca  Raton,  FL  33487, 
and  Louis  E.  Gitomer,  Ball  Janik  LLP, 
1455  F  Street,  NW.,  Suite  225, 
Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  or  Web  site  at  "http:// 
www.stb.dot.gov. " 

Decided:  January  14,  2003. 

By  the  Board,  David  M  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  03-1228  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34296] 

Wisconsin  Central  Transportation 
Corporation,  Wisconsin  Central  Ltd., 
and  Fox  Valley  &  Western 
Ltd.  "Intracorporate  Family  Transaction 
Exemption        ' 

Wisconsin  Central  Transportation 
Corporation  (WCTC), Wisconsin  Central 
Ltd.  (WCL),  and  Fox  Valley  &  Western 
Ltd.  (FVW)'  have  jointly  filed  a  verified 


notice  of  exemption  under  the  Board's 
intracorporate  family  class  exemption  at 
49  CFR  1180.2(d)(3)  to  merge  FVW  into 
WCL,  with  WCL  as  the  surviving  entity. 
With  the  consent  of  the  Board  of 
Directors  of  FVW,  and  pursuant  to  an 
exchange  agreement  between  WCL  and 
FVW,  WCTC  was  to  convey  ownership 
of  FVW  to  WCL,  after  which  FVW 
would  be  dissolved  into  WCL  pursuant 
to  a  liquidation  agreement  between 
WCL  and  FVW.  All  of  FVW's  assets, 
rights,  obligations,  and  responsibilities 
will  be  in  the  name  of  WCL. 

The  transaction  was  scheduled  to  be 
consummated  on  December  31,  2002. 

The  purpose  of  the  transaction  is  to 
simplify  the  corporate  structure  of 
WCTC  and  streamline  accounting, 
finance  and  management  functions.  The 
proposed  transaction  will  also  simplify 
the  integration  of  CNR's  information 
technology  systems  into  Wisconsin 
Central's  system. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  parties  state  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  any  change  in  the 
competitive  balance  with  carriers 
outside  the  corporate  family. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  transaction  will  be 
protected  by  the  conditions  set  forth  in 
New  York  Dock  Ry. -Control-Brooklyn 
Eastern  Dist.,  360  I.C.C.  60  (1979). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34296,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001 .  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Michael  J. 
Barron,  Jr.,  Canadian  National/Illinois 


'  WCTC  is  a  noncarrier  holding  company  that 
owns,  besides  WCL  and  FVW.  the  Sault  Ste.  Marie 
Bridge  Company  (located  in  Michigan  and 
Wisconsin)  and  Wisconsin  Chicago  Link  Ltd. 
(located  in  Illinois).  WCTC's  stock  is  wholly  owned 


by  Grand  Trunk  Corporation,  a  subsidiary  of 
Canadian  National  Railway  Company  (CNR).  See 
Canadian  National  Railway  Company,  Grand  Trunk 
Corporation,  and  WC  Merger  Sub.  Inc. -Control- 
Wisconsin  Central  Transportation  Corporation. 
Wisconsin  Central  Ltd..  Fox  Valley  S-  Western  Ltd., 
Sault  Ste.  Marie  Bridge  Company,  and  Wisconsin 
Chicago  Link  Ltd.,  STB  Finance  Docket  No.  34000 
(Decision  No.  10)  (STB  served  Sept.  7.  2001). 

WCL  and  FVW  are  Class  II  rail  carriers.  WCL 
operates  approximately  1,800  route  miles  in 
Wisconsin,  Michigan,  Illinois,  and  Minnesota.  FVW 
operates  approximately  350  route  miles  entirely  in 
Wisconsin  primarily  in  the  Fox  River  Valley,  with 
one  line  extending  from  eastern  Wisconsin  to  the 
Mississippi  River  at  East  Winona. 


Central,  455  North  Cityfront  Plaza  Drive, 
Chicago,  IL  60611-5317. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
www.stb.dot.gov." 

Decided:  January  14,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-1335  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  4915-0(M> 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Notice  of  Cancellation  of  Customs 
Broker  License 

agency:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  Pursuant  to  section  641  of  the 
Tariff  Act  of  1930,  as  amended,  (19 
U.S.C.  1641)  and  the  Customs 
Regulations  (19  CFR  111.51),  the 
following  Customs  broker  license  ani 
any  and  all  associated  local  and  national 
permits  are  canceled  without  prejudice. 


Name 

License 
No. 

Issuing  port 

Americana  Bro- 
kers. 

11126 

Great  Falls. 

Dated:  January  13,  2003. . 
Jayson  P.  Ahem, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

[FR  Doc.  03-1277  Filed  1-21-03;  8:45  am] 

BILUNG  COOE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Retraction  of  Revocation  Notice 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  The  following  Customs  broker 
licenses  were  erroneously  included  in  a 
list  of  revoked  Customs  broker  licenses. 


Name 

License 

Port  name 

Jamie  Davila  .... 

GPS  Custom 
House  Bro- 
kerage, Inc. 

06093 
07181 

New  York. 
Washington, 
DC. 

Customs  broker  license  Nos.  06093 
and  07181  remain  valid. 
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Dated:  January  13,  2003. 
Jayson  P.  Ahem, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

IFR  Doc.  03-1279  Filed  1-21-03;  8:45  am) 

BUJJNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Cancellation  of  Customs  Broker 
License  Due  to  Death  of  the  License 
Holder 

AGENCY:  Customs  Service,  Department 
of  the  Treasvuy. 
ACTION:  General  notice. 

SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  19  CFR  111.51(a),  the 
following  individual  Customs  broker 
license  and  any  and  all  associated 
permits  have  been  cancelled  due  to  the 
death  of  the  broker:  - 


Name 

License 
No. 

Port  Name 

Horacio  Espinoza 

06699 

Houston. 

beted:  January  13,  2003. 
layson  P.  Ahem, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

[FR  Doc.  03-1280  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Notice  of  Revocation  of  Customs 
Broiter  Permit 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  General  notice. 

SUMMARY:  Pursuant  to  section  641  of  the 
Tariff  Act  of  1930  as  amended  (19 
U.S.C.  1641)  and  the  Customs 
Regulations  (19  CFR  111.45(b)),  the 
following  Customs  Broker  Permit  is 
revoked  by  operation  of  law. 


Name 

Permit 
No. 

Issuing  Port 

Port  Brokers,  Inc. 

3974 

San  Fran- 
cisco. 

Dated:  January  13,  2003. 
Jayson  P.  Ahem, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

[FR  Doc.  03-1278  Filed  1-21-03;  8:45  am] 

BILUNG  CODE  4820-02-P 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act  Meeting 

OATE/riME:  Thursday,  January  30,  2003, 
9:15  a.m.-5  p.m. 

LOCATION:  1200  17th  Street,  NW.,  Suite 
200,  Washington,  DC  20036. 

STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 

AGENDA:  January  2003  Board  Meeting; 
Approval  of  Minutes  of  the  One 
Hundred  Seventh  Meeting  (November 
21,  2002)  of  the  Board  of  Directors; 
Chairman's  Report;  President's  Report;- 
Committee  Reports;  Program  Reports; 
Review  of  Individual  Grant 
Applications;  Other  Issues. 

CONTACT:  Mr.  John  Brinkley,  Director, 
Office  of  Public  Outreach,  Telephone: 
(202)457-1700. 

Dated:  January  16,  2003. 
Harriet  Hentges, 

Executive  Vice  President,  United  States 
'  Institute  of  Peace. 
[FR  Doc.  03-1425  Filed  1-16-03;  4:33  pm] 

BILUNG  CODE  6820-AR-M 
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Corrections 


Federal  Register 
Vol.  68,, No.  14 
Wednesday,  January  22,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47012;  File  No.  SR-NASD- 
2002-169] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
To  Modify  Maximum  Execution  Fees 
and  Credits  for  SuperMontage 
Transactions  in  Low-Priced  Securities 

December  16,  2002. 
Correction 

In  notice  document  02-32321 
beginning  on  page  78551  in  the  issue  of 
Tuesday,  December  24,  2002  make  the 
following  correction: 

On  page  78551,  in  the  third  column, 
the  docket  number  and  date  are 
corrected  to  read  as  set  forth  above. 

[FR  Doc.  C2-32321  Filed  1-21-03;  8:45  am) 

BILLING  CODE  1 505-01 -D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  1,25,  and  97 

[Docket  No.  FAA-2002-13982;  Amendment 
Nos.  1  -49,  25-1 08,  97-1 333] 

RIN  2120-AD40 

1-g  Stall  Speed  as  the  Basis  for 
Compliance  With  Part  25  of  the  Federal 
Aviation  Regulations;  Correction 

Correction 

In  rule  document  "03-656  appearing 
on  page  1955  in  the  issue  of  Wednesday, 
January  15,  2003,  make  the  following 
correction: 

On  page  1955,  in  the  first  column,  the 
docket  number  is  corrected  to  read  as 
set  forth  above. 

[FR  Doc.  C3-656  Filed  1-21-03;  8:45  am] 

BILLING  CODE  1505-01-D 
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OFFICE  OF  GOVERNMENT  ETHICS 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Notice  of  proposed  new  and 

revised  systems  of  records. 

SUMMARY:  In  this  notice,  OGE  is 
proposing  to  revise  and  rename  two 
existing  Govemmentwide  systems  of 
records  under  the  Privacy  Act  covering 
Executive  Branch  Personnel  Public 
Financial  Disclosure  Reports  and  Other 
Name-Retrieved  Ethics  Program 
Records,  and  Executive  Branch 
Confidential  Financial  Disclosure 
Reports.  In  addition,  OGE  is  establishing 
five  new  internal  systems  of  records  for 
employees  of  the  Office  of  Government 
Ethics  only,  covering  Pay,  Leave  and 
Travel  Records,  Telephone  Call  Detail 
Records,  Grievance  Records,  Computer 
Systems  Activity  and  Access  Records, 
and  Employee  Locator  and  Emergency 
Notification  Records.  This  notice  fulfills 
the  requirement  of  the  Privacy  Act  of 
1974  that  an  agency  publish  a  Federal 
Register  notice  of  its  systems  of  records. 

DATES:  Public  comments  are  invited  and 
must  be  received  by  March  24,  2003. 
These  proposed  new  and  revised 
systems  of  records  will  become  effective 
without  change  May  22,  2003,  unless 
comments  are  received  which  result  in 
a  contrary  determination  by  OGE. 

ADDRESSES:  Comments  on  any  aspect  of 
these  OGE  systems  of  records  should  be 
sent  to  the  Office  of  Government  Ethics, 
Suite  500. 1201  New  York  Avenue, 
NW.,  Washington,  DC  20005-3917, 
Attention:  Ms.  Newton.  Electronic 
comments  may  also  be  sent  to  OGE's 
Internet  E-mail  address  at 
usoge@oge.gov  (such  comments  should 
include  the  caption  "OGE  Privacy  Act 
New  and  Revised  Systems  of  Records"). 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Newton,  Attorney-Advisor, 
Office  of  Government  Ethics,  telephone: 
202-208-8000,  extension  1137;  TDD: 
202-208-8025:  FAX:  202-208-8037. 
SUPPLEMENTARY  INFORMATION: 

A.  Background.  Under  the  Privacy 
Act,  5  U.S.C.  552a(e)(4),  each  agency  is 
required  to  publish  in  the  Federal 
Register  notice  of  the  establishment  and 
revision  of  its  systems  notices.  The 
Office  of  Government  Ethics  (OGE)  used 
to  be  part  of  the  Office  of  Personnel 
Management  (OPM).  Not  long  after  OGE 
became  a  separate  agency  on  October  1 , 
1989,  OGE  published  in  the  Federal 
Register  two  Govemmentwide  systems 
of  records  (55  FR  6327-6331  (February 
22, 1990))  that  were  previously  among 


OPM's  systems  of  records  (old  OPM/ 
GOVT-4  &  -8).  This  present  notice 
revises  those  two  existing 
Govemmentwide  systems  of  records  and 
establishes  five  new  internal  OGE 
systems  of  records. 

B.  Revised  Systems  of  Records.  OGE  is 
proposing  to  revise  and  rename  its  two 
existing  Govemmentwide  systems  of 
records:  OGE/GOVT-1  (Executive 
Branch  Public  Financial  Disclosure 
Reports  and  Other  Ethics  Program 
Records)  and  OGE/GOVT-2 
(Confidential  Statements  of 
Employment  and  Financial  Interests). 
The  proposed  revisions  to  both  systems 
include  a  change  in  the  name  of  each 
system  to:  Executive  Branch  Persoimel 
Public  Financial  Disclosure  Reports  and 
Other  Name-Retrieved  Ethics  Program 
Records  (OGE/GOVT-1)  and  Executive 
Branch  Confidential  Financial 
Disclosure  Reports  (OGE/GOVT-2). 
Other  proposed  revisions  include 
different  systems  managers,  as  well  as 
additional  routine  uses  including 
disclosures  between  agencies  with 
respect  to  transferred  or  detailed 
employees,  to  Congress  (on  behalf  of  the 
subject  individual),  to  an  adjudicative 
body  and  the  Department  of  Justice  in 
connection  with  litigation,  and  to 
contractors  and  other  non-Government 
employees  working  on  ethics  matters  for 
agencies.  In  addition,  a  change  in  the 
pay  threshold  for  the  collection  of  the 
public  financial  disclosure  reports 
would  be  refiected  in  OGE/GOVT-1. 

C.  New  Internal  Systems  of  Records. 
OGE  is  also  proposing  to  establish  five 
new  internal  systems  of  records  to  cover 
current  and  former  OGE  employees: 
OGE/INTERNAL-1  (Pay,  Leave  and 
Travel  Records).  OGE/INTERNAL-2 
(Telephone  Call  Detail  Records).  OGE/ 
INTERN AL-3  (Grievance  Records). 
OGE/INTERNAL-4  (Computer  Systems 
Activity  and  Access  Records),  and  OGE/ 
INTERNAL-5  (Employee  Locator  and 
Emergency  Notification  Records). 

The  records  for  maintenance  in 
proposed  OGE/INTERNAL-1  are  those 
used  to  administer  the  pay,  leave,  and 
travel  requirements  of  OGE.  In  this 
proposed  system,  the  records  could  be 
disclosed  for  a  number  of  routine  uses 
compatible  with  the  purposes  for  which 
the  information  in  the  records  was 
collected,  including  to  the  Department 
of  the  Treasury,  to  the  Internal  Revenue 
Service,  to  authorized  employees  of 
another  Federal  agency  that  provides 
OGE  with  assistance  in  processing  pay, 
leave  and  travel,  to  the  Office  of 
Management  and  Budget,  to  Congress,  to 
a  court  or  another  adjudicative  body,  to 
an  adjudicative  body  and  the 
Department  of  Justice  in  connection 
with  litigation,  to  labor  organization 


officials  for  exclusive  representation 
purposes  or  to  the  appropriate 
Department  of  Healdi  and  Human 
Services  employees  for  matters  related 
to  paternity  and  child  support.  These 
documents  are  located  in  a  secured 
environment  and  are  maintained  and 
disposed  of  in  accordance  with  the 
National  Archives  and  Records 
Administration  General  Records 
Schedules  2  and  9. 

The  records  for  maintenance  in  OGE/ 
INTERNAL-2  are  those  used  to  verify 
the  telephone  usage  of  current  and 
former  OGE  employees,  who  receive 
telephone  calls  placed  from  or  charged 
to  telephones  of  the  Office  of 
Government  Ethics.  This  proposed 
system  is  being  established  consistent 
with  the  Office  of  Management  and 
Budget  recommendation  that  agencies 
create  a  system  of  records  to  maintain 
telephone  call  detail  records  that  are 
used  to  determine  accountability  for 
telephone  usage.  52  FR  12990-12992 
(04/20/87).  In  this  proposed  system,  the 
records  could  be  disclosed  for  a  number 
of  routine  uses  compatible  with  the 
purposes  for  which  the  information  in 
the  records  was  collected,  including  to 
telecommunications  companies,  to  the 
General  Services  Administration,  to 
Congress,  to  a  court  or  other  tribunal,  to 
the  Department  of  Justice  in  connection 
with  litigation,  to  an  appropriate 
Federal,  State  or  local  agency 
responsible  for  investigating  possible 
violations  of  civil,  criminal  law  or 
regulation,  or  to  labor  organization 
officials  for  exclusive  representation 
purposes.  These  documents  are  located 
in  a  secured  environment  and  are 
maintained  and  disposed  of  in 
accordance  with  the  National  Archives 
and  Records  Administration  General 
Records  Schedule  12. 

The  records  for  maintenance  in 
proposed  OGE/ INTERN  AL-3  are  those 
that  contain  information  relating  to 
grievances  filed  by  OGE  employees 
under  administrative  procedures 
authorized  by  5  CFR  part  771  as  well  as 
records  of  negotiated  grievances  and 
arbitration  systems  that  OGE  has  or  may 
establish  through  negotiations  with 
recognized  labor  organizations  in 
accordance  with  5  U.S.C.  7121.  In  this 
proposed  system,  the  records  could  be 
disclosed  for  a  number  of  routine  uses 
compatible  with  the  purposes  for  which 
the  information  in  the  records  was 
collected,  including  to  Congress,  a  court 
or  another  adjudicative  body,  an 
adjudicative  body  and  the  Department 
of  Justice  in  coimection  with  litigation, 
to  any  source  from  which  additional 
information  is  required  in  the  course  of 
processing  a  grievance,  to  the  extent 
necessary  to  identify  the  individual, 
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inform  the  source  of  the  piu'pose(s)  of 
the  request,  and  identify  the  type  of 
information  required,  to  labor 
organization  officials  for  exclusive 
representation  purposes,  or  to  the 
Department  of  Labor  for  labor- 
management  functions.  These 
documents  are  located  in  a  seciu'ed 
environment  and  are  maintained  and 
disposed  of  in  accordance  with  the 
appropriate  National  Archives  and 
Records  Administration  General 
Records  Schedules  or  other  records 
disposition  authority. 

The  records  for  maintenance  in 
proposed  OGE/INTERNAL-4  are  those 
that  contain  data  used  by  OGE  systems 
and  security  personnel,  or  persons 
authorized  to  assist  these  individuals  to 
plan  and  manage  system  services  and  to 
perform  their  official  duties.  In  this 
proposed  system,  the  records  could  be 
disclosed  for  a  niunber  of  routine  uses 
compatible  with  the  purposes  for  which 
the  information  in  the  records  was 
collected,  including  to  investigate 
improper  access  or  other  improper 
activity  related  to  computer  system 
access;  to  initiate  disciplinary  or  other 
such  action;  and/or  where  the  record(s) 
may  appear  to  indicate  a  violation  or 
potential  violation  of  the  law,  to  refer 
such  record(s)  to  the  appropriate  law 
enforcement  agency  for  investigation. 
These  documents  are  located  in  a 
secured  environment  and  are 
maintained  and  disposed  of  in 
accordance  with  the  National  Archives 
and  Records  Administration  General 
Records  Schedule  20. 

The  records  for  maintenance  in 
proposed  OGE/INTERNAL-5  are  those 
used  to  identify  an  individual  for  OGE 
officials  to  contact  should  an  emergency 
(medical  or  otherwise)  occur  while  the 
employee  is  on  the  job.  The  information 
contained  in  this  system  as  proposed 
could  also  be  used  by  authorized  OGE 
personnel  to  contact  OGE  employees 
working  from  home  or,  on  infrequent 
occasions,  to  contact  OGE  employees 
absent  from  work  about  work-related 
issues.  These  documents  are  located  in 
a  secured  environment  and  are 
maintained  and  disposed  of  in 
accordance  with  the  appropriate  OGE 
records  disposition  authority. 

D.  Consultation  with  OMB  and  the 
Congress.  In  accordance  with  5  U.S.C. 
552a(r}  of  the  Privacy  Act,  the  Office  of 
Government  Ethics  (OGE)  has  provided 
a  report  on  the  new  and  proposed 
revised  systems  to  the  Office  of 
Management  and  Budget  (OMB)  and  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate. 


Apptoved:  January  10,  2003. 
Amy  L.  Comstock, 

Director,  Office  of  Government  Ethics. 

Accordingly,  the  Office  of 
Government  Ethics  is  publishing  the 
following  notice  of  proposed  revised 
Privacy  Act  Governmentwide  systems  of 
records  and  proposed  new  OGE  internal 
Privacy  Act  systems  of  records: 

OGE/GOVT-1 

SYSTEM  NAME: 

Executive  Branch  Personnel  Public 
Financial  Disclosiu'e  Reports  and  Other 
Name-Retrieved  Ethics  Program 
Records. 

SYSTEM  LOCATION: 

Office  of  Government  Ethics,  Suite 
500,  1201  New  York  Avenue,  NW., 
Washington,  DC  20005-3917,  and 
designated  agency  ethics  offices. 

SECumTY  classification: 
None. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  contains  records  on:  The 
President,  Vice  President,  and 
candidates  for  those  offices;  officers  and 
employees  including  special 
Government  employees,  whose 
positions  are  classified  above  GS-15  of 
the  General  Schedule  or  at  an  equivalent 
rate  of  basic  pay  equal  to  or  greater  than 
120%  of  the  minimum  rate  of  basic  pay 
for  GS-15;  officers  or  employees  in  a 
position  determined  by  the  Director  of 
the  Office  of  Government  Ethics  to  be  of 
equal  classification  to  GS-15  or  above; 
Administrative  Law  Judges;  excepted 
service  employees  in  positions  that  are 
of  a  confidential  or  policymaking  nature 
unless  an  employee  or  group  of 
employees  are  exempted  by  the  Director 
of  the  Office  of  Government  Ethics; 
members  of  a  uniformed  service  whose 
pay  grade  is  at  or  in  excess  of  0-7  under 
section  201  of  title  37,  United  States 
Code;  the  Postmaster  General,  the 
Deputy  Postmaster  General,  Governor  of 
the  Board  of  Governors  of  the  U.S. 
Postal  Service  and  each  officer  or 
employee  of  the  U.S.  Postal  Service  or 
Postal  Rate  Commission  whose  basic 
rate  of  pay  is  equal  to  or  greater  than 
120%  of  the  minimum  rate  of  basic  pay 
for  GS-15;  the  Director  of  the  Office  of 
Goveriunent  Ethics  and  each  agency's 
primary  designated  agency  ethics 
official;  any  civilian  employee 
employed  in  the  Executive  Office  of  the 
President  (other  than  a  special 
Government  employee)  who  holds  a 
commission  of  appointment  from  the 
President;  and  nominees  for  positions 
requiring  Senate  confirmation.  This 


system  includes  both  former  and  current 
employees  in  these  categories  who  have 
filed  financial  disclosure  statements 
under  the  requirements  of  the  Ethics  in 
Government  Act  of  1978,  as  amended, 
or  who  otherwise  come  imder  the 
requirements  of  the  Ethics  Act.  This 
system  also  contains  information  that  is 
necessary  for  administering  all 
provisions  of  the  Ethics  in  Government 
Act  of  1978  and  the  Ethics  Reform  Act 
of  1989  (Pub.  L.  101-194),  as  amended, 
and  E.O.  12674  as  modified  on  any 
current  or  former  officer  or  employee  of 
the  executive  branch. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  contains: 
Financial  information  such  as  salary, 
dividends,  retirement  benefits,  interests 
in  property,  deposits  in  a  bank  and 
other  .financial  institutions;  information 
on  gifts  received;  information  on  certain 
liabilities;  information  about  positions 
as  an  officer,  director,  trustee,  general 
partner,  proprietor,  representative, 
employee,  or  consultant  of  any 
corporation,  company,  firm, 
partnership,  or  other  business,  non- 
profit organization,  labor  organization, 
or  educational  institution;  information 
about  non-Government  employment 
agreements,  such  as  leaves  of  absence  to 
accept  Federal  service,  continuation  of 
payments  by  a  non-Federal  employer; 
and  information  about  assets  placed  in 
trust  pending  disposal.  This  system  also 
includes  other  documents  developed  or 
information  and  material  received  by 
the  Director  of  the  Office  of  Government 
Ethics,  or  agency  ethics  officials  in 
administering  the  Ethics  of  Government 
Act  of  1978  or  the  Ethics  Reform  Act  of 
1989,  as  amended,  which  are  retrieved 
by  name  or  other  personal  identifier. 
Such  other  documents  or  information 
may  include,  but  will  not  be  limited  to: 
ethics  agreements,  documentation  of 
waivers  issued  to  an  officer  or  employee 
by  an  agency  pursuant  to  section 
208(b)(1)  or  section  208(b)(3)  of  title  18, 
U.S.C;  certificates  of  divestiture  issued 
by  the  President  or  by  the  Director  of 
OGE  pursuant  to  section  502  of  the 
Ethics  Reform  Act  of  1989;  information 
necessary  for  the  rendering  of  ethics 
counseling,  advice  or  formal  advisory 
opinions,  or  the  resolution  of 
complaints;  the  actual  opinions  issued; 
and  records  of  referrals  and 
consultations  regarding  current  and 
former  employee's  who  are  or  have  been 
the  subject  of  conflicts  of  interest  or 
standards  of  conduct  inquiries  or 
determinations,  or  employees  who  are 
alleged  to  have  violated  department, 
agency  or  Federal  ethics  statutes,  rules, 
regulations  or  Executive  orders.  Such 
information  may  include 
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correspondence,  documents  or  material 
concerning  an  individual's  conduct, 
reports  of  investigations  with  related 
e^ibits,  statements,  affidavits  or  other 
records  obtained  during  an  inquiry. 
These  dociunents  may  include 
information  related  to  personal  and 
family  financial  and  other  business 
interests,  positions  held  outside  the 
Govenmient  and  acceptance  of  gifts. 
The  records  may  also  contain  reports  of 
action  taken  by  the  agency,  decisions 
and  reports  on  legal  or  disciplinary 
action  resulting  from  any  referred 
administrative  action  or  prosecution. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  7301,  7351,  7353;  5  U.S.C. 
App.  {Ethics  in  Government  Act  of 
1978);  31  U.S.C.  1353;  E.O.  12674  (as 
modified  by  E.O.  12731). 

PURPOSE(S): 

All  records  are  maintained  in 
accordance  with  the  requirements  of  the 
Ethics  in  Government  Act  of  1978  and 
the  Ethics  Reform  Act  of  1989,  as 
amended,  and  E.O.  12674  as  modified. 
These  requirements  include  the  filing  of 
financial  status  reports,  reports 
concerning  certain  agreements  between 
the  covered  individual  and  any  prior 
private  sector  employer,  ethics 
agreements,  and  the  preservation  of 
waivers  issued  to  an  officer  or  employee 
pursuant  to  section  208  of  title  18  and 
certificates  of  divestiture  issued 
pursuant  to  section  502  of  the  Ethics 
Reform  Act.  Such  statements  and 
related  records  are  required  to  assure 
compliance  with  these  acts  and  to 
preserve  and  promote  the  integrity  of 
public  officials  and  institutions.  The 
requirements  also  include  the 
possession  or  maintenance  of 
information  being  researched  or 
prepared  for  referral  by  ethics  officials 
concerning  employees  or  former 
employees  of  the  Federal  Government 
who  are  the  subject  of  complaints  of 
misconduct  or  alleged  violations  of 
ethics  laws.  These  complaints  may  be 
referred  to  the  Office  of  the  Inspector 
General  of  the  agency  where  the 
employee  is  or  was  employed  or  to  the 
Department  of  Justice. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  the  information 
furnished  by  the  reporting  official,  in 
accordance  with  provisions  of  section 
105  of  the  Ethics  in  Government  Act  of 
1978,  as  amended,  to  any  requesting 
person. 

b.  To  disclose,  in  accordance  with 
section  105  of  the  Ethics  in  Government 


Act,  as  amended,  and  subject  to  the 
limitations  contained  in  section 
208(d)(1)  of  title  18,  U.S.C.,  any 
determination  granting  an  exemption 
piu'suant  to  208(b)(1)  or  208(b)(3)  of  title 
18,  U.S.C,  to  any  requesting  person. 

c.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  OGE  becomes  aware  of  an    ~ 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

d.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  or  administrative  proceeding  or 
in  order  to  comply  with  a  subpoena 
issued  by  a  judge  of  a  court  of 
competent  jurisdiction. 

e.  To  disclose  information  to  any 
source  when  necessary  to  obtain 
information  relevant  to  a  conflict-of- 
interest  investigation  or  determination. 

f.  By  the  National  Archives  and 
Records  Administration  or  the  General 
Services  Administration  in  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906. 

g.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19. 

h.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OGE  is  authorized  to 
appear,  when:  OGE;  or  an  employee  of 
OGE  in  his  or  her  official  capacity,  or 
any  employee  of  OGE  in  his  or  her 
individual  capacity  (where  the 
Department  of  Justice  or  OGE  has  agreed 
to  represent  the  employee);  or  the 
United  States  (when  OGE  determines 
that  litigation  is  likely  to  affect  OGE),  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OGE  is  deemed  by  OGE  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
such  records  were  collected. 

i.  To  disclose  the  public  financial 
disclosure  report  and  any  accompanying 
documents  to  reviewing  officials  in  a 
new  office,  department  or  agency  when 
an  employee  transfers  or  is  detailed 
from  a  covered  position  in  one  office, 
department  or  agency  to  a  covered 


position  in  another  office,  department  or 
agency.  > 

j.  To  disclose  information  to  a 
Member  of  Congress  or  a  congressional 
office  in  response  to  an  inquiry  made  on 
behalf  of  an  individual  who  is  the 
subject  of  the  record. 

k.  To  disclose  information  to 
contractors,  grantees,  experts, 
consultants,  detailees,  and  other  non- 
Govemment  employees  performing  or 
working  on  a  contract,  service,  or  other 
assignment  for  the  Federal  Government, 
when  necessary  to  accomplish  an 
agency  function  related  to  this  system  of 
records. 

Note:  When  an  agency  is  requested  to 
furnish  such  records  to  the  Director  or  other 
authorized  officials  of  the  Office  of 
Government  Ethics  (OGE),  such  a  disclosure 
is  to  be  considered  as  made  to  those  officers 
and  employees  of  the  agency  which  co- 
maintains  the  records  who  have  a  need  for 
the  records  in  the  performance  of  their 
official  duties  in  accordance  with  the  Ethics 
in  Government  Act  of  1978.  5  U.S.C.  app., 
and  other  ethics-related  laws.  Executive 
orders  and  regulations  conferring  pertinent 
authority  on  OGE,  pursuant  to  the  provision 
of  the  Privacy  Act  at  5  U.S.C.  552a(b)(l). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  paper 
and/or  electronic  form. 

RETRIEVABILfTY: 

These  records  are  retrieved  by  the 
name  or  other  programmatic  identifier 
assigned  to  the  individual  on  whom 
they  are  maintained. 

safeguards: 

These  records  are  maintained  in  file 
cabinets  which  may  be  locked  or  in 
specified  areas  to  which  only  authorized 
personnel  have  access.  Electronic 
records  are  protected  from  unauthorized 
access  through  password  identification 
procedures,  limited  access,  firewalls 
and  other  system-based  protection 
methods. 

retention  and  disposal: 

In  accordance  with  the  National 
Archives  and  Records  Administration 
General  Records  Schedule  for  ethics 
program  records,  these  records  are 
generally  retained  for  a  period  of  six 
years  after  filing,  or  for  such  other 
period  of  time  as  is  provided  for  in  that 
schedule  for  certain  specified  types  of 
ethics  records.  In  cases  where  records 
are  filed  by,  or  with  respect  to,  a 
nominee  for  an  appointment  requiring 
confirmation  by  the  Senate  when  the 
nominee  is  not  appointed  and 
Presidential  and  Vice-Presidential 
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candidates  who  Sre  not  elected,  the 
records  are  generally  destroyed  one  year 
after  the  date  the  individual  ceased 
being  under  Senate  consideration  for 
appointment  or  is  no  longer  a  candidate 
for  office.  However,  if  any  records  are 
needed  in  an  ongoing  investigation,  they 
will  be  retained  until  no  longer  needed 
in  the  investigation.  Destruction  is  by 
shredding  or  electronic  deletion. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

a.  For  records  filed  directly  with  the 
Office  of  Government  Ethics  by  non- 
OGE  employees:  Deputy  Director.  Office 
of  Agency  Programs,  Office  of 
Government  Ethics,  Suite  500, 1201 
New  York  Avenue,  NW.,  Washington, 
DC  20005-3917; 

b.  For  records  filed  with  a  Designated 
Agency  Ethics  Official  (DAEO)  or  the 
head  of  a  department  or  agency:  The 
DAEO  at  the  department  or  agency 
concerned;  and 

c.  For  records  filed  with  the  Federal 
Election  Commission  (FEC)  by 
candidates  for  President  or  Vice 
President:  The  General  Counsel,  Office 
of  General  Counsel,  Federal  Election 
Commission,  999  E  Street,  NW., 
Washington,  DC  20463. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact, 
as  appropriate: 

a.  For  records  filed  directly  with  OGE 
by  non-OGE  employees,  contact  the 
CJGE  Deputy  Director,  Office  of  Agency 
Programs,  Office  of  Government  Ethics, 
Suite  500,  1201  New  York  Avenue, 
NW.,  Washington,  DC  20005-3917; 

b.  For  records  filed  with  a  Designated 
Agency  Ethics  Official  (DAEO)  or  the 
head  of  a  department  or  agency,  contact 
the  DAEO  at  the  department  or  agency 
concerned;  and 

c.  For  records  filed  with  the  FEC  by 
candidates  for  President  or  Vice 
President,  contact  the  FEC  General 
Counsel,  Federal  Election  Commission, 
999  E  Street,  NW.,  Washington,  DC 
20463. 

Individuals  wishing  to  make  such  an 
inquiry  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Department  or  agency  and 
component  with  which  employed  or 
proposed  to  be  employed. 

c.  Dates  of  employment. 
Individuals  seeking  to  determine  if  a 

system  contains  information  about  them 
must  also  follow  OGE's  Privacy  Act 
•regulations  regarding  verification  of 
identity  (5  CFR  part  2606). 


RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
appropriate  office  as  shown  in  the 
Notification  Procedure  section. 
Individuals  niust  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Department  or  agency  and 
component  with  which  employed  or 
proposed  to  be  employed. 

c.  Dates  of  employment. 

d.  Reasonably  specify  the  record 
content  being  sought. 

Individuals  requesting  access  must 
also  follow  OGE's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  2606). 

CONTESTING  RECORD  PROCEDURES: 

Since  the  information  in  these  records 
is  updated  on  a  periodic  basis,  most 
record  corrections  can  be  handled 
through  established  administrative 
procedures  for  updating  the  records. 
However,  individuals  can  obtain 
information  on  the  procedures  for 
coiitesting  the  records  under  the 
provisions  of  the  Privacy  Act  by 
contacting  the  appropriate  office  shown 
in  the  Notification  Procedure  section. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  subject  individual  or  by  a 
designated  person,  such  as  a  trustee, 
attorney,  accoimtant,  banker,  or  relative. 

b.  Federal  officials  who  review  the 
statements  to  make  conflict  of  interest 
determinations. 

c.  Persons  alleging  conflict  of  interests 
or  violations  of  other  ethics  laws  and 
persons  contacted  diu'ing  any 
investigation  of  the  allegations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
0GE/G0Vn'-2 
SYSTEM  NAME: 

Executive  Branch  Confidential 
Financial  Disclosure  Reports. 

SECURffY  classification: 

None. 

SYSTEM  location: 

Individual-agency  ethics  offices  or 
other  designated  agency  offices. 

categories  of  individuals  COVERED  BY  THE 
SYSTEM: 

Officers  and  employees  in  the 
executive  branch  whose  position  is 
classified  at  GS-15  or  below  of  the 
General  Schedule  prescribed  by  5  U.S.C. 


5332,  or  the  rate  of  basic  pay  for  which 
is  fixed,  other  than  under  the  General 
Schedule,  at  a  rate  which  is  less  than 
120%  of  the  minimum  rate  of  basic  pay 
for  GS-1 5  of  the  General  Schedule; 
officers  or  employees  of  the  United 
States  Postal  Service  or  Postal  Rate 
Commission  whose  basic  rate  of  pay  is 
less  than  120%  of  the  minimiun  rate  of 
basic  pay  for  GS-15  of  the  General 
Schedule;  members  of  a  uniformed 
service  whose  pay  grade  is  less  than  O- 
7  under  37  U.S.C.  201;  and  officers  or 
employees  in  any  other  position 
determined  by  the  Designated  Agency 
Ethics  Official  to  be  of  equal 
classification.  In  addition,  all  executive 
branch  special  Government  employees 
as  defined  in  18  U.S.C.  202(a)  and  5  CFR 
2634.105(s)  are  required  to  file  imless 
they  are  required  to  file  public  financial 
disclosure  reports  or  their  position  has 
been  excluded  from  filing.  The  system 
includes  both  ciuxent  and  former 
Federal  employees  in  these  categories. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  rscords  contain  statements  and 
amended  statements  of  personal  and 
family  holdings  and  other  interests  in 
property;  income;  gifts  and 
reimbursements;  liabilities;  agreements 
and  arrangements;  outside  positions; 
and  other  information  related  to  conflict 
of  interest  determinations.  These 
statements  may  be  certifications  of  no 
new  interests  for  the  reporting  period, 
and  may  be  agency  supplemental  or 
alternative  confidential  report  forms. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  App.  (Ethics  in  Government 
Act  of  1978);  E.O.  12674  (as  modified  by 
E.O.  12731).  .  ! 

PURPOSE(S): 

These  records  are  maintained  to  meet 
the  requirements  of  or  under  Executive 
Orders  12674  as  modified,  5  CFR  part 
2634,  agency  regulations  thereunder,  as 
well  as  section  107  of  the  Ethics  in 
Government  Act  of  1978,  as  amended, 
concerning  the  filing  of  confidential 
financial  disclosure  reports.  Such 
reports  are  required  to  assure 
compliance  with  ethics  laws  and 
regulations,  and  to  determine  if  an 
actual  or  apparent  conflict  of  interest 
exists  between  the  employment  of 
individuals  by  the  Federal  Government 
and  their  outside  employment  and 
financial  interests. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  confidential  records  and  the 
information  contained  therein  may  be 
used: 
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a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  OGE  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

b.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  party  to  a 
judicial  or  administrative  proceeding  or 
in  order  to  comply  with  a  subpoena 
issued  by  a  judge  of  a  court  of 
competent  jurisdiction. 

c.  To  disclose  information  to  any 
source  when  necessary  to  obtain 
information  relevant  to  a  conflict-of- 
interest  investigation  or  determination. 

d.  To  the  National  Archives  and 
Records  Administration  or  the  General 
Services  Administration  in  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906. 

e.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19. 

f.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OGE  is  authorized  to     ' 
appear,  when:  OGE;  or  an  employee  of 
OGE  in  his  or  her  official  capacity,  or 
any  employee  of  OGE  in  his  or  her 
individual  capacity  (where  the 
Department  of  Justice  or  OGE  has  agreed 
to  represent  the  employee);  or  the 
United  States  (when  OGE  determines 
that  litigation  is  likely  to  affect  OGE),  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OGE  is  deemed  by  OGE  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
such  records  were  collected. 

g.  To  disclose  the  confidential 
financial  disclosure  report  or  certificate 
of  no  new  interests  and  any 
accompanying  documents  to  reviewing 
officials  in  a  new  office,  department  or 
agency  when  an  employee  transfers  or  is 
detailed  from  a  covered  position  in  one 
office,  department  or  agency  to  a 
covered  position  in  another  office, 
department  or  agency. 

h.  To  disclose  information  to  a 
Member  of  Congress  or  a  congressional 
office  in  response  to  an  inquiry  made  on 


behalf  of  an  individual  who  is  the 
subject  of  the  record. 

i.  To  disclose  information  to 
contractors,  grantees,  experts, 
consultants,  detailees,  and  other  non- 
Govemment  employees  performing  or 
working  on  a  contract,  service,  or  other 
assignment  for  the  Federal  Government, 
when  necessary  to  accomplish  an 
agency  function  related  to  this  system  of 
records. 

Note:  When  an  agency  is  requested  to 
furnish  such  records  to  the  Director  or  other 
authorized  officials  of  the  Office  of 
Government  Ethics  (OGE).  such  a  disclosure 
is  to  be  considered  as  made  to  those  officers 
and  employees  of  the  agency  which  co- 
maintains  the  records  who  have  a  need  for 
the  records-in  the  performance  of  their 
official  duties  in  accordance  with  the  Ethics 
in  Government  Act  of  1978.  5  U.S.C.  app.. 
and  other  ethics-related  laws  Executive 
orders  and  regulations  conferring  pertinent 
authority  on  OGE,  pursuant  to  the  provision 
of  the  Privacy  Act  at  5  U.S.C.  552a(b)(l). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  paper 
and/or  electronic  form. 

RETRIEVABILrrV: 

These  records  are  retrieved  by  the 
name  or  other  programmatic  identifier 
assigned  to  the  individual  on  whom 
they  are  maintained. 

SAFEGUARDS: 

These  records  afe  located  in  locked 
file  storage  areas  or  in  specified  areas  to 
which  only  authorized  personnel  have 
access.  Electronic  records  are  protected 
from  unauthorized  access  through 
password  identification  procedures, 
limited  access,  firewalls,  and  other 
system-based  protection  methods. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  the  National 
Archives  and  Records  Administration 
General  Records  Schedule  for  such 
ethics  program  records,  these  records 
generally  are  retained  for  six  years  after 
filing,  except  when  filed  by  or  with 
respect  to  a  nominee  for  an  appointment 
requiring  confirmation  by  the  Senate 
when  the  nominee  is  not  appointed.  In 
such  cases,  the  records  are  generally 
destroyed  one  year  after  the  date  the 
individual  ceased  being  under  Senate 
consideration  for  appointment. 
However,  if  any  records  are  needed  in 
an  ongoing  investigation,  they  will  be 
retained  until  no  longer  needed  in  the 
investigation.  Destruction  is  by 
shredding  or  electronic  deletion. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

a.  For  records  filed  directly  with  the 
Office  of  Govenunent  Ethics  by  non- 
OGE  employees:  Deputy  Director,  Office 
of  Agency  Programs,  Office  of 
Government  Ethics,  Suite  500,  1201 
New  York  Avenue,  NW.,  Washington, 
DC  20005-3917; and 

b.  For  records  filed  with  a  Designated 
Agency  Ethics  Official  (DAEO)  or  the 
head  of  a  department  or  agency:  The 
DAEO  at  the  department  or  agency 
concerned. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact, 
as  appropriate: 

a.  For  records  filed  directly  with  OGE 
by  non-OGE  employees,  contact  the 
OGE  Deputy  Director,  Office  of  Agency 
Programs,  Office  of  Goveriunent  Ethics, 
Suite  500,  1201  New  York  Avenue, 
NW.,  Washington,  DC  20005-3917;  or 

b.  For  records  filed  with  a  Designated 
Agency  Ethics  Official  (DAEO)  or  the 
head  of  a  department  or  agency,  contact 
the  DAEO  at  the  department  or  agency 
concerned. 

Individuals  wishing  to  make  such  an 
inquiry  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Department  or  agency  an,d 
component  with  which  employed  or 
proposed  to  be  employed. 

c.  Dates  of  employment. 
Individuals  seeking  to  determine  if  a 

system  contains  information  about  them 
must  also  follow  OGE's  Privacy  Act 
regulations  regarding  verification  of 
identity  (5  CFR  part  2606). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Designated  Agency  Ethics  Official  or 
designee  at  the  agency  where  the  reports 
were  filed.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Department  or  agency  and 
component  with  which  employed  or 
proposed  to  be  employed. 

c.  Dates  of  employment. 

d.  Reasonably  specify  the  record 
content  being  sought. 

Individuals  requesting  access  must 
also  follow  OGE's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 

part  2606). 

* 

CONTESTING  RECORD  PROCEDURES: 

Since  the  information  in  these  records 
is  updated  on  a  periodic  basis,  most 
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record  corrections  can  be  handled 
through  established  administrative 
procedures  for  updating  records. 
However,  individuals  can  obtain 
information  on  the  procedures  for 
contesting  the  records  under  the 
provisions  of  the  Privacy  Act  by 
contacting  the  Designated  Agency  Ethics 
Official  or  designee  at  the  agency  where 
the  reports  were  filed. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  subject  individual  or  by  a 
designated  person  such  as  a  trustee, 
attorney,  accountant,  banker,  or  relative. 

b.  Federal  officials  who  review  the 
statements  to  make  conflict  of  interest 
determinations. 

c.  Persons  alleging  conflicts  of 
interests  or  other  violations  of  ethics 
laws  and  persons  contacted  during  any 
investigation  of  the  allegations. 

EXEMPTK}NS  CLAIMED  FOR  THE  SYSTEM: 

None. 
OGE/INTERNAL-1  ' 

SYSTEM  NAME: 

Pay,  Leave  and  Travel  Records. 

SYSTEM  LOCATION: 

Office  of  Administration  and 
Information  Management,  Office  of 
Government  Ethics,  Suite  500,  1201 
New  York  Avenue,  NW.,  Washington, 
DC  20005-3917. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of  the 
Office  of  Government  Ethics. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  various  records 
relating  to  pay,  leave,  and  travel.  This 
includes  information  such  as:  Name; 
date  of  birth;  social  security  niunber; 
home  address;  grade;  employing 
organization;  timekeeper  number; 
salary;  pay  plan;  number  of  hours 
worked;  leave  accrual  rate,  usage,  and 
balances;  Civil  Service  Retirement  and 
Federal  Retirement  System 
contributions;  FICA  withholdings; 
Federal,  state,  and  local  tax 
withholdings;  Federal  Employee's 
Group  Life  Insurance  withholdings; 
Federal  Employee's  Health  Benefits 
withholdings;  charitable  deductions; 
allotments;  garnishment  documents; 
travel  expenses;  and  information  on  the 
leave  transfer  program  and  fare  subsidy 
program. 

AumoRrrY  for  maintenance  of  the  system: 

5  U.S.C.  5501,  5525;  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978);  44 
U.S.C.  3101,  3102. 


PURPOSE(S): 

These  records  are  used  to  administer 
the  pay,  leave,  and  travel  requirements 
of  the  Office  of  Government  Ethics  and 
in  the  administration  of  the  transit  fare 
subsidy  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information 
contained  therein  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  OGE  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

b.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  or  administrative  proceeding  or 
in  order  to  comply  with  a  subpoena 
issued  by  a  judge  of  a  court  of 
competent  jurisdiction. 

c.  To  disclose  information  to  the 
National  Archives  and  Records 
Administration  or  the  General  Services 
Administration  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

d.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19. 

e.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OGE  is  authorized  to 
appear,  when:  OGE;  or  an  employee  of 
C)GE  in  his  or  her  official  capacity,  or 
any  employee  of  OGE  in  his  or  her 
individual  capacity  {where  the 
Department  of  Justice  or  OGE  has  agreed 
to  represent  the  employee);  or  the 
United  States  (when  OGE  determines 
that  litigation  is  likely  to  affect  OGE),  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OGE  is  deemed  by  OGE  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
such  records  were  collected. 

f.  To  disclose  information  to  a 
Member  of  Congress  or  a  congressional 
office  in  response  to  an  inquiry  made  on 
behalf  of  an  individual  who  is  the 
subject  of  the  record. 


g.  To  disclose  information  to 
contractors,  grantees,  experts, 
consultants,  detailees,  and  other  non- 
OGE  employees  performing  or  working 
on  a  contract,  service,  or  other 
assignment  for  the  Federal  Government, 
when  necessary  to  accomplish  an 
agency  function  related  to  this  system  of 
records. 

h.  To  disclose  information  to  the 
Department  of  Labor  in  connection  with 
a  claim  filed  by  an  eniployee  for 
compensation  due  to  a  job-connected 
injury  or  illness. 

i.  To  disclose  information  to  the 
Social  Security  Administration  (SSA) 
and  the  Department  of  the  Treasury  as 
required  in  accordance  with  their 
authorized  functions,  including  Federal 
Insurance  Collections  Act  withholding 
and  benefits  for  the  S3A  and  the 
issuance  of  paychecks  and  savings 
bonds  for  the  Treasury. 

j.  To  disclose  information  to  State 
offices  of  unemployment  compensation. 

k.  To  disclose  information  to  Federal 
Employees  Group  Life  Insurance  or 
Health  Benefits  carriers  in  connection 
with  survivor  annuity  or  health  benefits 
claims  or  records  reconciliations. 

1.  To  disclose  information  to  the 
Internal  Revenue  Service  and  State  and 
local  tax  authorities. 

m.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  relevant  to  an 
OGE  determination  concerning  an 
individual's  pay,  leave,  or  travel 
expenses,  to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  purpose(s)  of  the  request.  ' 
and  to  identify  the  type  of  information 
requested. 

n.  To  disclose  information  to  ia 
Federal  agency,  in  response  to  its 
request  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  suitability  or  security  investigation 
of  an  individual,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant,  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

o.  To  disclose  information  to  the 
authorized  employees  of  another    ' 
Federal  agency  that  provides  the  Office 
of  Government  Ethics  with  manual  and 
automated  assistance  in  processing  pay, 
leave,  and  travel. 

p.  "To  disclose  information  to  officials 
of  the  Office  of  Special  Counsel,  Office 
of  Personnel  Management,  Federal 
Labor  Relations  Authority,  Merit 
Systems  Protection  Board  or  the  Equal 
Employment  Opportunity  Commission 
when  requested  in  the  performance  of 
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their  authorized  duties,  including 
respectively  in  connection  with  cases 
and  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  personnel  matters  and  practices, 
investigations  of  alleged  or  possible 
prohibited  personnel  and 
discrimination  practices.  Hatch  Act 
matters,  whistleblower  protections, 
compliance  with  employee  selection 
procedures  and  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

q.  To  disclose  information  in 
compliance  with  orders,  interrogatories, 
and  other  information  requests  relevant 
to  garnishment  orders  that  OGE  is 
required  to  comply  with  in  accordance 
with  42  U.S.C.  659  (support 
garnishment)  and  5  U.S.C.  5520a 
(commercial  garnishment]  to  a  court  of 
competent  jurisdiction,  an  authorized 
official,  or  to  an  authorized  State  agency 
as  defined  in  5  CFR  parts  581  and  582. 

r.  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

s.  To  disclose  the  names,  social 
security  numbers,  home  addresses,  date 
of  birth,  date  of  hire,  quarterly  earnings, 
employer  identifying  information,  and 
State  of  hire  of  employees  to  the  Office 
of  Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services  for  the  purposes  of 
locating  individuals  to  establish 
paternity,  establishing  and  modifying 
orders  of  child  support,  identifying 
soiux:es  of  income,  and  for  other  child 
support  enforcement  actions  as  required 
by  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act, 
Pub.  L.  104-193,  as  amended. 

POUCIES  AND  PRACTKES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  paper 
and/or  electronic  form. 

RETRtEVABIUTY: 

These  records  are  retrieved  by  the 
name,  social  security  number,  or  other 
identifier  assigned  to  the  individual  on 
whom  they  are  maintained. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  file  storage  areas  or  in  specified 
areas  to  which  only  authorized 
personnel  have  access.  Electronic 
records  are  protected  from  unauthorized 


access  through  password  identification 
procedures,  limited  access,  firewalls, 
and  other  system-based  protection 
methods. 

RETENTION  AND  DISPOSAL: 

These  records  are  retained  for  varying 
periods  of  time  in  accordance  with  the 
National  Archives  and  Records 
Administration  General  Records 
Schedule  2  (PayroUing  and  Pay 
Administration  Records)  and  9  (Travel 
and  Transportation  Records).  Disposal 
of  paper  records  is  by  shredding,  and  of 
electronic  records  by  deletion. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  Office  of 
Administration  and  Information 
Management,  Office  of  Government 
Ethics,  Suite  500, 1201  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
3917. 

N0TIFICATK)N  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  Deputy  Director,  Office  of 
Administration  and  Information 
Management,  Office  of  Government 
Ethics. 

Individuals  wishing  to  make  such  an 
inquiry  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Social  Security  Number. 

c.  Dates  of  employment. 
Individuals  seeking  to  determine  if  a 

system  contains  information  about  them 
must  also  follow  OGE's  Privacy  Act 
regulations  regarding  verification  of 
identity  (5  CFR  part  2606). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Deputy  Director,  Office  of 
Administration  and  Information 
Management,  Office  of  Government 
Ethics.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Social  Security  Number. 

c.  Dates  of  employment. 
Individuals  requesting  access  must 

also  follow  OGE's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  2606). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  records  about  them 
should  contact  the  System  Manager. 
Individuals  must  fuiiiish  the  following 
information  for  their  records  to  be 
located  and  identified: 


a.  Full  name. 

b.  Social  Security  Number. 

c.  Dates  of  employment. 
Individuals  requesting  amendment 

must  also  follow  OGE's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  2606). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual  to  whom  the  record 
pertains. 

b.  Office  of  Government  Ethics 
officials  responsible  for  pay,  leave,  and 
travel  requirements. 

c.  Other  official  persoimel  docimaents 
of  the  Office  of  Government  Ethics. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
OGE/INTERNAL-2 
SYSTEM  NAME: 

Telephone  Call  Detail  Records. 

SYSTEM  location: 

Office  of  Administration  and 
Information  Management,  Office  of 
Government  Ethics,  Suite  500,  1201 
New  York  Avenue,  NW.,  Washington, 
DC  20005-3917. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

OGE  employees  who  are  assigned 
OGE  telephone  extension  numbers, 
persons  performing  services  on  behalf  of 
OGE  or  are  authorized  to  use  OGE        , 
telephone  services,  and  persons  who 
make  or  receive  telephone  calls  charged 
to  the  Office  of  Government  Ethics. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  App.  (Ethics  in  Government 
Act  of  1978);  44  U.S.C.  3101. 

PURPOSE(S): 

These  records  are  used  to  verify 
telephone  usage  and  to  resolve  billing 
discrepancies.  The  records  may  also  be 
used  to  allocate  the  costs  of  telephone 
services  to  OGE's  various  offices,  to 
identify  unofficial  telephone  calls  and 
as  a  basis  for  taking  action  when  OGE 
employees  or  other  persons  misuse  or 
abuse  OGE  telephone  services. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  the  information 
contained  therein  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  OGE  becomes  aware  of  an 
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indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

b.  To  disclose  information  to  another 
Federal  agency,  to  a  comt,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  or  administrative  proceeding  or 
in  order  to  comply  with  a  subpoena 
issued  by  a  judge  of  a  court  of 
competent  jurisdiction. 

c.  To  disclose  information  to  the 
National  Archives  and  Records 
Administration  or  the  General  Services 
Administration  in  records  management 
inspections  conducted  imder  authority 
of  44  U.S.C.  2904  and  2906. 

d.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19. 

e.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  coiut,  adjudicative . 
body,  or  other  administrative  body 
before  which  OGE  is  authorized  to 
appear,  when:  OGE;  or  an  employee  of 
OGE  in  his  or  her  official  capacity,  or 
any  employee  of  OGE  in  his  or  her 
individual  capacity  (where  the 
Department  of  Justice  or  OGE  has  agreed 
to  represent  the  employee);  or  the 
United  States  (when  OGE  determines 
that  litigation  is  likely  to  affect  OGE),  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OGE  is  deemed  by  OGE  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  piu-pose  for  which 
such  records  were  collected. 

f.  To  disclose  information  to  a 
Member  of  Congress  or  a  congressional 
office  in  response  to  ,an  inquiry  made  on 
behalf  of  an  individual  who  is  the 
subject  of  the  record. 

g.  To  disclose  information  to 
contractors,  grantees,  experts, 
consultants,  detailees,  and  other  non- 
OGE  employees  performing  or  working 
on  a  contract,  service,  or  other 
assignment  for  the  Federal  Government, 
when  necessary  to  accomplish  an 
agency  function  related  to  this  system  of 
records. 

h.  To  disclose  information  to  OGE 
employees  or  other  persons  to 
determine  their  individual 
responsibility  for  telephone  calls. 

i.  To  disclose  information  to  a 
telecommunications  company  or 
another  Federal  agency  providing 
telephone  services  or   . 


telecommunications  services  to  permit 
servicing  the  account; 

j.  To  disclose  information  in  response 
to  a  Federal  agency's  request  made  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  letting  of  a  contract 
or  issuance  of  a  grant,  license  or  other 
benefit  by  the  requesting  agency,  but 
only  to  the  extent  that  the  information 
disclosed  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

k.  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosiues  may  be  made  from  this 
system,  pursuant  to  5  U.S.C. 
552a(b)(12),  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  paper 
and/ or  electronic  form. 

retrievabiuty: 

These  records  are  retrieved  by  name, 
telephone  extension  number  or  some 
other  identifier  assigned  to  the 
individual  on  whom  they  are 
maintained. 

safeguards: 

Paper  records  are  maintained  in  file 
cabinets  that  may  be  locked  or  in 
specified  areas  to  which  only  authorized 
personnel  have  access.  Automated 
records  cire  protected  from  unauthorized 
access  through  password  identification 
procedures,  limited  access,  firewalls, 
and  other  system-based  protection 
methods. 

RETENTION  AND  DISPOSAL: 

These  records  are  retained  and         * 
disposed  of  in  accordance  with  the 
National  Archives  and  Records 
Administration  General  Records 
Schedule  12.  Disposal  of  manual 
records  is  by  shredding,  and  disposal  of 
electronic  records  is  by  deletion. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  Office  of 
Administration  and  Information 
Management,  Office  of  Government 
Ethics,  Suite  500,  1201  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
3917. 


NOnnCATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact, 
the  Deputy  Director,  Office  of 
Administration  and  Information 
Management,  Office  of  Government 
Ethics. 

Individuals  wishing  to  make  such  an 
inquiry  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Telephone  extension  number 
assigned  to  the  individual  by  OGE. 

c.  Description  of  information  being 
sought,  including  the  time  frame  of 
information  being  sought. 

Individuals  seeking  to  determine  if  a 
system  contains  information  about  them 
must  also  follow  OGE's  Privacy  Act 
regulations  regarding  verification  of 
identity  (5  CFR  part  2606). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Deputy  Director,  Administration  and 
Information  Management,  Office  of 
Government  Ethics.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Telephone  extension  number 
assigned  to  the  individual  by  OGE." 

c.  Description  of  information  being 
sought,  including  the  time  frame  of 
information  being  sought. 

Individuals  requesting  access  must 
also  follow  OGE's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR  , 
part  2606). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  r^ords  about  them 
should  contact  the  System  Manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Telephone  extension  number 
assigned  to  the  individual  by  OGE. 

c.  Description  of  information  to  be 
amended,  including  the  time  frame  of 
information  being  sought. 

Individuals  requesting  amendment  of 
records  must  also  follow  OGE's  Privacy 
Act  regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  2606). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 
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a.  The  individual  on  whom  the  record 
is  maintained. 

b.  OGE  telephone  assignment  records. 

c.  Call  Detail  Reports  or  telephone 
bills  provided  by  suppliers  of  telephone 
services. 

d.  Results  of  administrative  inquiries 
relating  to  assignment  of  responsibility 
for  placement  of  specific  long-distance 
or  local  calls. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
0GEyiNTERNAL-3 
SYSTEM  NAME: 

Grievance  Records. 

SYSTEM  location: 

Office  of  Administration  and 
Information  Management,  Office  of 
Government  Ethics,  Suite  500, 1201 
New  York  Avenue,  NW.,  Washington, 
DC  20005-3917. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  OGE  employees 
who  have  filed  grievances  under  OGE's 
administrative  grievance  procedines  or 
under  a  negotiated  grievance  procedure. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records  relating 
to  grievances  filed  by  OGE  employees 
under  administrative  procedures 
authorized  by  5  CFR  part  771,  and 
records  of  negotiated  grievance  and 
arbitration  systems  that  OGE  has  or  may 
establish  through  negotiations  with 
recognized  labor  organizadons  in 
accordance  with  5  U.S.C.  7121.  These 
files  contain  all  documents  related  to 
the  grievance  which  may  include 
statements  of  witnesses,  reports  of 
interviews  and  hearings,  examiner's 
findings  and  recommendations,  a  copy 
of  the  original  decision,  and  related 
correspondence  and  exhibits, 
_  employment  history,  arbitrator's 
decision  or  report,  record  of  appeal  to 
the  Federal  Labor  Relations  Authority, 
and  a  variety  of  employment  and 
personnel  records  associated  with  the 
grievance. 

AUTHORrfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  App.  (Ethics  in  Government 
Act  of  1978);  5  U.S.C.  7121;  5  CFR  part 
771. 

,PURP0SE(S):  ■ — 

These  records  are  used  to  process 
grievances  submitted  by  OGE  employees 
for  personal  relief  in  a  matter  of  concern 
or  dissatisfaction. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  the  information 
contained  therein  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  OGE  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

b.  To  disclose  information  to  a  court, 
or  a  party  in  litigation  before  a  court  or 
in  an  administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  or  administrative  proceeding  or 
in  order  to  comply  with  a  subpoena 
issued  by  a  judge  of  a  court  of 
competent  jurisdiction. 

c.  To  disclose  information  by  the 
National  Archives  and  Records 
Administration  or  the  General  Services 
Administration  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

d.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19. 

e.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OGE  is  authorized  to 
appear,  when:  OGE;  or  an  employee  of 
OGE  in  his  or  her  official  capacity,  or 
any  employee  of  OGE  in  his  or  her 
individual  capacity  (where  the 
Department  of  Justice  or  OGE  has  agreed 
to  represent  the  employee);  or  the 
United  States  (when  OGE  determines 
that  litigation  is  likely  to  affect  OGE),  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OGE  is  deemed  by  OGE  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  piupose  for  which 
such  records  were  collected. 

f.  To  disclose  information  to  a 
Member  of  Congress  or  a  congressional 
office  in  response  to  an  inquiry  made  on 
behalf  of  an  individual  who  is  the 
subject  of  the  record. 

g.  To  disclose  information  to 
contractors,  grantees,  experts, 
consultants,  detailees,  and  other  non- 
OGE  employees  performing  or  working 
on  a  contract,  service,  or  other 
assignment  for  the  Federal  Goverrunent, 
when  necessary  to  accomplish  an 


agency  function  related  to  this  system  of 
records. 

h.  To  disclose  information  to  any 
source  from  which  additional 
information  is  required  in  the  course  of 
processing  a  grievance,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  identify  the  type  of 
information  requested. 

i.  To  disclose  information  to  a  Federal 
agency  in  response  to  its  request  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  requesting  the  agency's 
decision  on  the  matter. 

j.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board; 
the  Office  of  Special  Counsel;  the 
Federal  Labor  Relations  Authority;  or 
the  Equal  Employment  Opportunity 
Commission  when  requested  in 
performance  of  their  authorized  duties, 
including  respectively  in  connection 
with  cases  and  appeals,  special  studies 
of  the  civil  service  and  other  merit 
systems,  review  of  personnel  matters 
and  practices,  investigations  of  alleged 
or  possible  prohibited  personnel  and 
discrimination  practices.  Hatch  Act ' 
matters,  whistleblower  protections, 
compliance  with  employee  selection 
procedures  and  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

k.  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

1.  To  provide  information  to  the 
Department  of  Labor  in  carrying  out  its 
functions  regarding  labor-management 
relations  in  the  Federal  service. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  RETAINING  AND  DISPOSING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  paper 
and/or  electronic  form. 

RETRIEVABILITY: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  file  storage  areas  or  in  specified 
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areas  to  which  only  authorized 
personnel  have  access.  Electronic 
records  are  protected  from  unauthorized 
access  through  password  identification 
procedures,  limited  access,  firewalls, 
and  other  system-based  protection 
methods. 

RETENTION  AND  DISPOSAL: 

These  records  are  retained  for  four 
years  after  closing  of  the  case  (or  as 
otherwise  agreed  upon  through  the 
collective  bargaining  process),  then 
disposed  of.  Disposal  of  paper  records  is 
by  shredding,  and  disposal  of  electronic 
records  is  by  deletion. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  Office  of 
Administration  and  Information 
Management,  Office  of  Government 
Ethics,  Suite  500, 1201  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
3917. 

NOTIRCATION  PROCEDURE: 

Individuals  may  contact  the  Deputy 
Director,  Office  of  Administration  and 
Information  Management,  Office  of 
Government  Ethics  regarding  the 
existence  of  grievance  records  on  them. 
They  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

c.  Organizational  component 
involved. 

RECORD  ACCESS  PROCEDURE: 

An  individual  may  request  access  to 
the  official  copy  of  the  grievance  file  by 
contacting  the  Deputy  Director,  Office  of 
Administration  and  information 
Management,  Office  of  Govermnent 
Ethics.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

c  Organizational  component 
involved. 

Individuals  requesting  access  must 
also  follow  OGE's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  2606). 

CONTESTING  RECORD  PROCEDURE: 

Review  of  requests  from  individuals 
seeking  amendment  of  then  records 
which  have  been  the  subject  of  an 
administrative,  judicial,  or  quasi- 
judicial  action  will  be  limited  in  scope. 
Review  of  amendment  requests  of  these 
records  will  be  restricted  to  determining 
if  the  record  accurately  documents  the 
ruling  on  the  case,  and  will  not  include 


a  review  of  the  merits  of  the  action, 
determination,  or  finding.  Individuals 
wishing  to  request  amendment  of  their 
records  to  correct  factual  errors  should 
contact  the  OGE  Office  of 
Administration  and  Information 
Management.  Individuals  must  furnish 
the  following  information  for  their 
records  to  be  located  and  identified: 

a.  Name. 

b.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

c.  Organi2»tional  component 
involved. 

Individuals  requesting  amendment 
must  also  follow  OGE's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  2606). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  fix»m: 

a.  The  individual  on  whom  the  record 
is  maintained. 

b.  Testimony  of  witnesses. 

c.  OGE  officials. 

d.  Related  correspondence  from 
organizations  or  persons. 

■e.  Union  officials  (if  information  deals 
with  a  negotiated  grievance  matter). 

f.  Department  of  Labor,  Federal  Labor 
Relations  Authority,  or  arbitrators 
involved  in  the  grievance  (if  information 
deals  with  a  negotiated  grievance 
matter). 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

OGE/tNTERNAL-4 
SYSTEM  NAME: 

Computer  Systems  Activity  and 
Access  Records. 

SYSTEM  LOCATION: 

Office  of  Administration  And 
Information  Management,  Office  of 
Government  Ethics,  Suite  500, 1201 
New  York  Avenue,  NW.,  Washington, 
DC  20005-3917. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  access  OGE  network 
computers  or  mainframe/ enterprise 
servers,  including  individuals  who  send 
and  receive  electronic  communications, 
access  Internet  sites,  or  access  system 
databases,  files,  or  applications  from 
OGE  computers  or  who  send  electronic 
commimications  to  OGE  computers;  and 
individuals  attempting  to  access  OGE 
computers  or  systems  without 
authorization. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  of  records  may 
include:  Records  on  the  use  of  the 
interoffice  and  Internet  e-mail  systems. 


including  the  e-mail  address  of  the 
sender  and  receiver  of  the  e-mail 
message,  subject,  date,  and  time;  records 
on  user  access  to  OGE's  office 
automation  networks;  records  relating  to 
verification  or  authorization  of  an 
individual's  access  to  systems,  files,  or 
applications,  such  as  user  IDs,  user 
names,  title,  and  agency. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  App.  (Ethics  in  Govermnent 
Act  of  1978);  40  U.S.C.  1441  note. 

PURPOSE(S): 

The  data  in  this  system  of  records  is 
used  by  OGE  systems  and  security 
personnel,  or  persons  authorized  to 
assist  these  personnel,  to  plan  and 
manage  system  services,  to  monitor  for 
improper  use,  and  to  otherwise  perform 
their  official  duties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  the  information 
contained  therein  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  OGE  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

b.  To.disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Govermnent  is  a  party  to  a 
judicial  or  administrative  proceeding  or 
in  order  to  comply  a  subpoena  issued  by 
a  judge  of  a  court  of  competent 
jurisdiction. 

c.  To  disclose  information  to  the 
National  Archives  and  Records 
Administration  or  the  General  Services 
Administration  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

d.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19. 

e.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OGE  is  authorized  to 
appear,  when:  OGE:  or  an  employee  of 
OGE  in  his  or  her  official  capacity,  or 
any  employee  of  OGE  in  his  or  her 
individual  capacity  (where  the 
Department  of  Justice  or  OGE  has  agreed 
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to  represent  the  employee);  or  the 
United  States  (when  OGE  determines 
that  litigation  is  likely  to  affect  OGE),  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OGE  is  deemed  by  OGE  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
such  records  were  collected. 

f.  To  disclose  information  to 
contractors,  grantees,  experts, 
consultants,  detailees,  and  other  non- 
OGE  employees  performing  or  working 
on  a  contract,  service,  or  other 
assignment  for  the  Federal  Government, 
when  necessary  to  accomplish  an 
agency  function  related  to  this  system  of 
records. 

g.  To  disclose  information  to  a 
Member  of  Congress  or  a  congressional 
office  in  response  to  an  inquiry  made  on 
behalf  of  an  individual  who  is  the 
subject  of  the  record. 

h.  To  disclose  information  to  a 
Federal,  State,  local,  tribal  or  foreign 
agency,  or  a  private  contractor,  in 
response  to  its  request  in  connection 
with  the  hiring  or  retention  of  any 
employee,  the  issuance  of  a  security 
clearance,  the  conduct  of  a  security  or 
suitability  investigation,  the  reporting  of 
an  investigation  on  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of 
a  grant,  license,  or  other  benefit  to  an 
employee  by  the  agency,  but  only  to  the 
extent  that  the  information  disclosed  is 
relevant  and  necessary*  to  the  agency's 
decision  on  the  matter. 

i.  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  paper 
and/or  electr6nic  form. 

retrievability: 

These  records  may  be  retrieved  by 
user  name,  user  ID,  e-mail  address,  or 
other  identifying  search  term  employed, 
depending  on  the  record  category. 

safeguards: 

These  records  are  located  in  locked 
storage  areas  with  controlled  entry,  or 
automated  systems  to  which  only 
authorized  personnel  have  access.  The 
use  of  password  protection 
identification  features  and  other 
automated  data  processing  system 
protection  methods  also  restrict  access. 


retention  and  disposal: 

In  accordance  with  General  Records 
Schedule  20,  records  of  verification, 
authorization,  computer  system  access, 
and  other  activities  generated  by  the 
system  are  retained  for  one  year,  unless 
required  for  management  review,  then 
deleted. 

system  manager(s)  and  address: 

Deputy  Director,  Office  of 
Administration  and  Information 
Management,  Office  of  Government 
Ethics,  Suite  500. 1201  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
3917. 

NonncATioN  procedure: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  Deputy  Director,  Office  of 
Administration  and  Information 
Management,  Office  of  Government 
Ethics. 

Individuals  wishing  to  make  such  an 
inquiry  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Assigned  computer  location.  ' 

c.  Description  of  information  to  be 
sought  (including  the  time  frame  during 
which  the  record(s)  may  have  been 
generated). 

Individuals  seeking  to  determine  if  a 
system  contains  information  about  them 
must  also  follow  OGE's  Privacy  Act 
regulations  regarding  verification  of 
identity  (5  CFR  part  2606). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Deputy  Director,  Office  of 
Administration  and  Information 
Management,  Office  of  Government 
Ethics.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Assigned  computer  location. 

c.  Description  of  information  being 
sought  (including  the  time  frame  during 
which  the  record(s)  may  have  been 
generated). 

Individuals  requesting  access  must 
also  follow  OGE's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  2606). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  records  about  them 
should  contact  the  System  Manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 


a.  Full  name. 

b.  Assigned  computer  location. 

c.  Description  of  information  to  be 
amended  (including  the  time  fi-ame 
during  which  the  record(s)  may  have 
been  generated). 

Individuals  requesting  amendment 
must  also  follow  OGE's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  2606). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  Individuals  covered  by  the  system. 

b.  Office  of  Government  Ethics 
memagement  officials. 

c.  Computer  activity  logs  and  tracking 
systems. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

OGE/INTERNAL-5 
SYSTEM  NAME: 

Employee  Locator  and  Emergency 
Notification  Records. 

SYSTEM  LOCATION: 

Office  of  Administration  and 
Information  Management,  Office  of 
Government  Ethics,  Suite  500,  1201 
New  York  Avenue,  NW.,  Washington. 
DC  20005-3917. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  employees  of  the  Office  of 
Government  Ethics. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  information 
regarding  the  organizational  location 
and  telephone  extension  of  individual 
OGE  employees.  The  system  also 
contains  the  home  address  and 
telephone  number  of  the  employee  and 
the  name,  relationship,  and  telephone 
number  of  an  individual  or  individuals 
to  contact  in  the  event  of  a  medical  or 
other  emergency  involving  the 
employee.  The  system  contains  an 
additional  freeform  "note"  field  for 
personal  medical  information  for 
employees  who  choose  to  voluntarily 
complete  it. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  App.  (Ethics  in  Government 
Act  of  1978). 

PURPOSE(S): 

Information  is  collected  for  this 
system  in  order  to  identify  an  individual 
for  OGE  officials  to  contact,  should  an 
emergency  of  a  medical  or  other  nature 
involving  the  employee  occur  while  the 
employee  is  on  the  job.  Also,  these 
records  may  be  used  by  authorized  OGE 
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personnel  to  contact  individuals 
working  from  home  or  at  an  authorized 
alternative  worksite  or,  on  infrequent 
occasions,  to  contact  individuals  absent 
from  work  about  work-related  issues. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  the  information 
contained  therein  may  be  used: 

a.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  or  administrative  proceeding  or 
in  order  to  comply  with  a  subpoena 
issued  by  a  judge  of  a  court  of 
competent  jurisdiction. 

b.  To  provide  information  to  officials 
of  labor  organizations  recognized  imder 
5  U.S.C.  chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  RETAINING  AND  DISPOSING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  and/ 
or  electronic  form. 

retwevability: 

These  records  are  retrieved  by  the 
name  of  the  individual  on  whom  they 
are  maintained. 

SAFEGUARDS:  , 


il 


raper  records  are  maintained  in 
locked  file  storage  areas  or  in  specified 


areas  to  which  only  authorized 
personnel  have  access.  Electronic 
records  are  maintained  in  a  secured 
electronic  system  accessible  only  to  on- 
site  OGE  employees.  An  individual  OGE 
employee  has  access  only  to  his  or  her 
own  record.  In  addition,  individual 
records  in  the  system  are  available  to 
authorized  OGE  personnel  whose  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

hi  accordance  with  the  applicable 
OGE  records  disposal  schedule,  these 
records  are  retained  as  long  as  the 
individual  is  an  employee  of  OGE. 
Disposal  of  paper  records  is  by 
shredding,  and  disposal  of  electronic 
records  is  by  deletion. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  Office  of 
Administration  and  hiformation 
Management,  Office  of  Government 
Ethics.  Suite  500, 1201  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
3917. 

NOTIFICATION  PROCEDURE: 

OGE  employees  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  may  access  the 
system  directly  or  contact  the  Deputy 
Director,  Office  of  Administration  and 
Information  Management,  Office  of 
Government  Ethics. 

Individuals  wishing  to  make  such  eui 
inquiry  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

RECORD  ACCESS  PROCEDURES: 

All  current  OGE  employees  have  full 
access  to  and  complete  control  over 


their  individual  record  and  may  access 
the  information  at  any  time,  or  they  may 
contact  the  Deputy  Director,  Office  of 
Administration  and  Information 
Management,  Office  of  Government 
Ethics.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

Individuals  requesting  access  must 
also  follow  OGE  Privacy  Act  regulations 
regarding  verification  of  identify  and 
access  to  records  (5  CFR  part  2606). 

CONTESTING  RECORD  PROCEDURES: 

OGE  employees  have  full  access  to 
and  complete  control  over  their 
individual  record  and  may  amend 
information  at  any  time,  or  they  may 
contact  the  Systems  Manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

Individuals  requesting  amendment 
must  also  follow  OGE's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  2606). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual  on  whom  the  record 
is  maintained. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  03-1101  Filed  1-21-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4676-N-05] 

Indian  Housing  Blocic  Grant  Allocation 
Formula:  Notice  of  Proposed 
Negotiated  Rulemaking  Committee 
Membership 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  proposed  negotiated 
rulemaking  committee  membership. 

summary:  hud  announces  its  list  of 
proposed  members  for  its  Indian 
Housing  Block  Grant  Allocation 
Formula  Negotiated  Rulemaking 
Committee,  and  requests  public 
comments  on  the  proposed 
membership.  The  committee  will 
negotiate  a  proposed  rule  to  revise  the 
allocation  formula  used  under  the 
Indian  Housing  Block  Grant  (IHBG) 
Program.  This  document  follows 
publication  of  July  16,  2001,  and  July  5, 
2002,  notices  advising  the  public  of 
HUD's  intent  to  establish  the  negotiated 
rulemaking  committee  and  soliciting 
nominations  for  membership  on  the 
committee. 

DATES:  Comment  Due  Date:  February  21 , 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Regulations  Division, 
Room  10276,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Conunents 
should  refer  to  the  above  docket  number 
and  tide.  A  copy  of  each  comment 
submitted  will  be  available  for  public 
inspection  and  copying  between  8  a.m. 
and  5  p.m.,  weekdays,  at  the  above 
address.  Facsimile  (FAX)  conmients  will 
not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rodger  Boyd,  Deputy  Assistant 
Secretary  for  Native  American 
Programs,  Room  4126,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Sevendi  Street,  SW.,  Washington,  DC 
20410,  telephone,  (202)  401-7914  (this 
is  not  a  toll-free  number).  Hearing  or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

With  tribal  participation,  HUD 
developed  the  March  12,  1998  (63  FR 
12349),  final  rule  that  implemented  the 
Native  American  Housing  Assistance 


and  Self-Determination  Act  (25  U.S.C. 
4101  et  seq.)  (NAHASDA).  Following 
the  procedures  of  the  Negotiated 
Rulemaking  Act  of  1990  (5  U.S.C.  561- 
570),  the  committee  negotiated  the 
March  12,  1998,  final  rule,  which 
created  a  new  24  CFR  part  1000 
containing  the  Indian  Housing  Block 
Grant  (IHBG)  regulations.  NAHASDA 
established  the  IHBG  Program  by 
reorganizing  housing  assistance  to 
Native  Americans  emd  eliminating  and 
consolidating  a  number  of  HUD 
assistance  programs.  In  addition  to 
creating  a  single  housing  assistance 
program,  NAHASDA  provides  federal 
assistance  for  Indian  tribes  in  a  manner 
that  recognizes  the  right  of  Indian  self- 
determination  and  tribal  self- 
government. 

On  July  5,  2002  (67  FR  44787),  HUD 
published  a  notice  of  intent  to  establish 
a  committee  to  discuss  and  negotiate  a 
proposed  rule  that  would  revise  the 
allocation  formula  used  under  the  IHBG 
Program.  The  amount  of  assistance 
made  to  Indian  tribes  is  determined 
using  this  formula,  developed  as  part  of 
the  NAHASDA  negotiated  rulemaking 
process.  A  regulatory  description  of  this 
formula  is  located  in  subpart  D  of  24 
CFR  part  1000  (§§  1000.301-1000.340). 
In  general,  the  amount  of  funding  for  a 
tribe  is  the  sum  of  the  formula's  need 
component  and  the  Formula  Current 
Assisted  Stock  (FCAS)  component, 
subject  to  a  minimum  funding  amount 
authorized  by  §  1000.328.  Based  on  the 
amount  of  funding  appropriated 
annually  for  the  IHBG  Program,  HUD 
calculates  the  annual  grant  for  each  tribe 
and  conveys  this  information  to  Indian 
tribes.  An  Indian  Housing  Plan  (IHP)  for 
the  tribe  is  then  submitted  to  HUD.  If 
the  IHP  is  found  to  be  in  compliance 
with  the  statutory  and  regulatory 
requirements,  the  grant  is  made.  In 
federal  fiscal  year  2001,  HUD  allocated 
approximately  $643.4  million  to  Indian 
tribes. 

Section  1000.306  of  the  IHBG  Program 
regulations  provides  that  the  allocation 
formula  shall  be  reviewed  within  five 
years  after  issuance.  This  5-year  period 
does  not  close  until  March  2003, 
however,  the  Omnibus  Indian 
Advancement  Act  (Pub.  L.  105-568, 
approved  December  27,  2000),  makes 
several  statutory  changes  to  the  IHBG 
allocation  formula  that  HUD  has 
decided  to  implement  through 
rulemaking.  Accordingly,  HUD  believes 
this  would  be  an  appropriate  time  to 
review  the  IHBG  formula. 

HUD  first  published  a  notice  of  intent 
to  establish  a  negotiated  rulemaking 
committee  on  July  16,  2001  (66  FR 
37098),  but  due  to  the  events  of 
September  11,  2001,  HUD  was  not  able 


to  act  on  the  notice  within  the 
timeframes  originally  intended. 
Accordingly,  HUD  published  the  July  5, 
2002,  notice,  which  (1)  again  advised 
the  public  of  HUD's  intent  to  establish 
the  negotiated  rulemaking  committee; 

(2)  solicited  public  comments  on  the 
proposed  membership  of  the  committee; 

(3)  explained  how  persons  could  be 
nominated  for  membership  to  the 
committee;  and  (4)  announced  the 
names  of  those  who  successfully 
completed  applications  under  the 
original  July  16,  2001,  notice.  In 
particular,  HUD  solicited  committee 
members  from  among  elected  officers  of 
tribal  governments  (or  authorized 
designees  of  those  tribal  governments) 
with  a  definable  stake  in  the  outcome  of 
a  proposed  rule. 

II.  Proposed  Membership  of  Negotiated 
Rulemaking  Committee 

This  notice  announces  HUD's  list  of 
proposed  members  to  the  negotiated 
rulemaking  committee,  and  requests 
public  comment  on  the  proposed 
committee  membership.  In  making  its 
proposed  selections  for  membership  on 
the  negotiated  rulemaking  committee, 
HUD's  goal  was  to  establish  a  committee 
whose  membership  reflects  a  balanced 
representation  of  Indian  tribes. 
Selections  were  based  on  those 
nominees  who  met  the  eligibility 
criteria  for  membership  contained  in  the 
two  Federal  Register  notices.  No 
distinction  was  made  between  persons 
nominated  pinsuant  to  the  original  July 
16,  2001,  notice  and  those  nominated 
pursuant  to  the  July  5,  2002,  notice.  In 
addition  to  the  tribal  members  of  the 
committee,  there  will  be  two  HUD 
representatives  on  the  negotiated 
rulemaking  conunittee.  After 
consideration  of  all  the  public 
comments  received  on  this  proposed  list 
of  committee  members,  HUD  will 
announce  the  final  composition  of  the 
negotiated  rulemaking  committee  in  a 
subsequent  Federal  Register  notice. 

HUD  proposes  to  make  the  following 
selections  for  tribal  membership  on  the 
negotiated  rulemaking  committee: 

Eddie  L.  TuUis,  Tribal  Chairman,  Poarch 
Band  of  Creek  Indians,  Atmore,  Alabama. 

Joel  M.  Frank,  Housing  Director,  Seminole 
Tribe  of  Florida,  Hollywood,  Florida. 

Beasley  Denson,  Vice  Chief,  Mississippi 
Band  of  Choctaw  Indians,  Choctaw, 
Mississippi. 

Bruce  K.  LaPointe,  Development  Director, 
Sault  St.  Marie  Housing  Authority.  Sault  Ste. 
Marie,  Michigan. 

Bill  Anoatubby,  Governor,  The  Chickasaw 
Nation,  Ada,  Oklahoma. 

Russell  Sossamon,  Executive  Director, 
Housing  Authority  of  the  Choctaw  Nation  of 
Oklahoma,  Hugo,  Oklahoma. 
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RobertB.  Carlile  III,  Executive  Director, 
Citizen  Potawatomi  Nation  Housing 
Authority,  Shawnee,  Oklahoma. 

Marvin  Jones,  Executive  Director, 
Community  Services,  Cherokee  Nation, 
Tahlequah,  Oklahoma. 

Jack  Sawyers,  Executive  Director,  Utah 
Paiute  Tribal  Housing  Authority,  Cedar  City, 
Utah. 

Robert  Gauthier,  Executive  Director,  Salish 
and  Kootenai  Housing  Authority,  Pablo, 
Montana. 

Wayne  Ducheneaux,  Executive  Director, 
Cheyenne  River  Housing  Authority,  Eagle 
Butte,  South  Dakota. 

Darlene  Tooley,  Executive  Director, 
Northern  Circle  Indian  Housing  Authority, 
Ukiah,  California. 

Michael  L.  Reed,  Chief  Executive  Officer, 
Cocopah  Indian  Housing  and  Development. 
Somerton,  Arizona. 

Terry  Hudson,  Executive  Director, 
Northern  Pueblos  Housing  Authority, 
Espanola,  New  Mexico. 

Judith  Marasco,  Executive  Director,  Yurok 
Indian  Housing  Authority,  Klamath, 
California. 


Ervin  Chavez,  Vice  Chairman,  Board  of 
Commissioners,  Navajo  Housing  Authority, 
Window  Rock,  Navajo  Nation,  Arizona. 

Brian  Wallace,  Chairman,  Washoe  Tribe  of 
Nevada  and  California,  South  Gardnerville, 
Nevada. 

Larry  Coyle,  Tribal  Council  Member, 
Cowlitz  Tribe,  Oakville,  Washington. 

Tim  King,  Tribal  Council  Member,  Sainish 
Indian  Nation,  Seattle,  Washington. 

Virginia  Brings  Yellow,  Tribal  Council 
Member,  Quinault  Indian  Nation,  Taholah. 
Washington. 

Marty  Shuravloff,  Executive  Director, 
Kodiak  Island  Housing  Authority,  Kodiak, 
Alaska. 

Blake  Y.  Kazama,  Executive  Director, 
Tlingit-Haida  Regional  Housing  Authority, 
Juneau,  Alaska. 

Ron  Hoffman,  Executive  Director, 
Association  of  Village  Council  Presidents 
Regional  Housing  Authority,  Bethel,  Alaska. 

Carol  Gore,  Executive  Director,  Cook  Inlet 
Housing  Authority,  Anchorage,  Alaska. 

m.  Committee  Meetings 

At  this  time,  HUD  has  not  yet 
finalized  the  schedule  for  the  committee 


meetings.  Advance  notice  of  committee 
meetings  will  be  published  in  the 
Federal  Register.  Meetings  of  the 
negotiated  rulemaking  committee  vfill 
be  open  to  the  public  without  advance 
registration.  Public  attendance  may  be 
limited  to  the  space  available.  Members 
of  the  public  will  be  provided  with  an 
opportunity  to  make  statements  during 
the  meeting  to  the  extent  that  time 
permits,  and  file  written  statements 
with  the  committee  for  its 
consideration.  In  the  event  that  the 
logistics  of  the  conunittee  meetings  are 
changed,  HUD  will  advise  the  public 
through  Federal  Register  notice. 

Dated:  January  10,  2003.' 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
[FR  Doc.  03-1272  Filed  1-21-03;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4803-N-01  ] 

Section  8  Housing  Assistance 
Payments  Program — Contract  Rent 
Annual  Adjustment  Factors,  Fiscal 
Year  2003 

agency:  Office  of  the  Secretary.  HUD. 

ACTION:  Notice  of  Revised  Contract  Rent 
Annual  Adjustment  Factors. 

SUMMARY:  This  Notice  announces 
revised  Annual  Adjustment  Factors 
(AAFs)  for  adjustment  of  Section  8 
contract  rents  on  housing  assistance 
payment  contract  anniversaries  for 
calendar  months  commencing  iafter  the 
date  of  publication  of  this  Notice.  The 
AAFs  are  based  on  a  formula  using  data 
on  residential  rent  and  utilities  cost 
changes  from  the  most  current  Bureau  of 
Labor  Statistics  Consumer  Price  Index 
(CPI)  survey  and  from  HUD's  Random 
Digit  Dialing  (RDD)  rent  change  surveys. 

EFFECTIVE  DATE:  January  22.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  Benoit,  Director,  Housing 
Voucher  Management  Operations 
Division,  Office  of  Housing  Voucher 
Program,  Office  of  Public  and  Indian 
Housing,  (202)  708-0477  can  respond  to 
questions  relating  to  the  Section  8 
Voucher,  Certificate,  and  Moderate 
Rehabilitation  programs;  Allison 
Manning.  Office  of  Special  Needs 
Assistance  Programs.  Office  of 
Community  Planning  and  Development, 
(202)  708-1234  for  questions  regarding 
the  Single  Room  Occupancy  Moderate 
Rehabilitation  program;  Willie 
Spearmon,  Director,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Office  of  Housing,  (202)  708-3000,  for 
questions  relating  to  all  other  Section  8 
programs.  Lynn  A.  Rodgers.  Economic 
and  Market  Analysis  Division,  Office  of 
Policy  Development  and  Research  (202) 
708-0590,  is  the  contact  for  technical 
information  regarding  the  development 
of  the  schedules  for  specific  areas  or  the 
methods  used  for  calculating  the  AAFs. 
Mailing  address  for  above  persons: 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500.  Hearing- 
or  speech-impaired  persons  may  contact 
the  Federal  Information  Relay  Service  at 
1-800-877-8339  (TTY).  (Other  than  the 
"800"  TTY  number,  the  above-listed 
telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 
sections  of  this  Notice  explain  how 
AAFs  are  applied  to  various  Section  8 
programs: 


•  Section  1 — How  AAFs  are  used  in 
particular  Section  8  project-based 
assistance  programs. 

•  Section  2 — When  and  how  to  apply 
the  statutory  1  percent  reduction  to 
AAFs. 

•  Section  3 — Procedures  for  adjusting 
rent  in  three  section  8  progreun 
categories. 

•  Section  4 — How  to  find  the 
applicable  AAF. 

•  Section  5 — Geographic  Areas. 

•  Section  6 — How  HUD  calculates 
AAFs. 

I.  Applying  AAFs  to  Various  Section  8 
Programs 

AAFs  established  by  this  Notice  are 
used  to  adjust  contract  rents  for  units 
assisted  in  certain  Section  8  housing 
assistance  payments  programs,  during 
the  original  (i.e.,  pre-renewal)  term  of 
the  Housing  Assistance  Payments  (HAP) 
contract.  Three  categories  of  Section  8 
programs  use  the  AAFs: 

Category  1 — The  Section  8  new 
construction  and  substantial 
rehabilitation  programs  and  the 
moderate  rehabilitation  program. 

Category  2 — The  Section  8  loan 
management  (LM)  and  property 
disposition  (PD)  programs. 

Category  3 — The  Section  8  project- 
based  certificate  program. 

Each  Section  8  program  category  uses 
the  AAFs  differently.  The  specific 
application  of  the  AAFs  is  determined 
by  the  law,  the  HAP  contract,  and 
appropriate  program  regulations  or 
requirements. 

AAFs  are  not  used  in  the  voucher 
program,  or  to  determine  renewal  rents 
or  budget-based  rents. 

•  Renewal  Rents.  AAFs  are  not  used 
to  determine  renewal  rents  after 
expiration  of  the  original  Section  8  HAP 
contract  (either  for  projects  where  the 
Section  8  HAP  contract  is  renewed 
under  a  restructuring  plan  adopted 
under  24  CFR  part  401 ;  or  renewed 
without  restructuring  under  24  CFR  part 
402).  In  general,  renewal  rents  are 
determined  by  applying  a  state-by-state 
operating  cost  adjustment  factor  (OCAF) 
published  by  HUD. 

•  Voucher  Program.  AAFs  are  not 
used  for  any  purpose  in  the  Section  8 
voucher  progreun. 

•  Budget-based  Rents.  AAFs  are  not 
used  for  budget-based  rent  adjustments. 
For  projects  receiving  Section  8 
subsidies  under  the  loan  management 
(LM)  program  (24  CFR  part  886,  subpart 
A)  or  under  the  property  disposition 
(PD)  program  (24  CFR  part  886,  subpart 
C),  contract  rents  are  adjusted,  at  HUD's 
option,  either  by  applying  the  AAFs  or 
by  budget-based  adjustments  in 
accordance  with  24  CFR  207.19(e). 


Budget-based  adjustments  are  used  for 
most  Section  8/202  projects. 

•  Certificate  Program.  In  the  past, 
AAFs  were  used  to  adjust  the  contract 
rent  (including  manufactured  home 
space  rentals)  in  the  tenant-based 
certificate  program.  However,  this 
program  has  now  been  terminated.  All 
tenancies  in  the  tenant-based  certificate 
program  have  been  converted  to  the 
Voucher  Program.  AAFs  are  still  used 
for  adjustment  of  contract  rent  for 
outstanding  HAP  contracts  under  the 
project-based  certificate  program. 

How  AAF  Is  Applied  in  the  Moderate 
Rehabilitation  Programs 

Under  the  Section  8  moderate 
rehabilitation  program  (both  the  regular 
program  and  the  single  room  occupancy 
program),  the  public  housing  agency 
(PHA)  applies  the  AAF  to  the  base  rent 
component  of  the  contract  rent,  not  the 
full  contract  rent.  For  the  other  covered 
programs,  the  AAF  is  applied  to  the 
whole  amoimt  of  the  pre-adjustment 
contract  rent. 

II.  When  To  Use  Reduced  AAF  (From 
AAF  Table  2) 

In  accordance  with  Section  8(c)(2)(A) 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437f(c)(2)(A)),  the  AAF 
is  reduced  by  0.01: 

— For  all  tenancies  assisted  in  the 

Section  8  project-based  certificate 

program. 
— In  other  Section  8  programs,  for  a  unit 

occupied  by  the  same  family  at  the 

time  of  the  last  annual  rent 

adjustment  (and  where  the  rent  is  not 
,    reduced  by  application  of 

comparability  (rent  reasonableness)). 

The  law  provides  that: 

Except  for  assistance  under  the  certificate 
program,  for  any  unit  occupied  by  the  same 
family  at  the  time  of  the  last  annual  rental 
adjustment,  where  the  assistance  contract 
provides  for  the  adjustment  of  the  maximum 
monthly  rent  by  applying  an  annual 
adjustment  factor  and  where  the  rent  for  a 
unit  is  otherwise  eligible  for  an  adjustment 
based  on  the  full  amount  of  the  factor,  0.01 
shall  be  subtracted  from  the  amount  of  the 
factor,  except  that  the  factor  shall  not  be 
reduced  to  less  than  1.0.  In  the  case  of 
assistance  under  the  certificate  program,  0.01 
shall  be  subtracted  from  the  amount  of  the 
annual  adjustment  factor  (except  that  the 
factor  shall  not  be  reduced  to  less  than  1.0), 
and  the  adjusted  rent  shall  not  exceed  the 
rent  for  a  comparable  unassisted  unit  of 
similar  quality,  type,  and  age  in  the  jnnarket 
area.  42  U.S.C.  1437f(c)(2)(A). 

To  implement  the  law,  HUD 
publishes  two  separate  AAF  Tables, 
contained  in  Schedule  C,  Tables  1  and 
2  of  this  notice.  Each  AAF  in  Table  2 
has  been  computed  by  subtracting  0.01 


Federal  Register /Vol.  68,  No.  14 /Wednesday.  January  22,  2003 /Notices 


3117 


from  the  annual  adjustment  factor  in 
Table  1. 

m.  Adjustment  Procedures 

This  section  of  the  notice  provides  a 
broad  description  of  procedures  for 
adjusting  the  contract  rent.  Technical 
details  and  requirements  are  described 
in  HUD  notices.  The  notices  are  issued' 
by  the  Office  of  Housing  and  the  Office 
of  Public  and  Indian  Housing. 

Because  of  statutory  and  structural 
distinctions  among  the  various  Section 
8  programs,  there  are  separate  rent 
adjustment  procediu-es  for  three 
program  categories: 
— Tlie  Section  8  new  construction  and 

substantial  rehabilitation  programs 

(including  the  Section  8  state  agency 

program);  and  the  moderate 

rehabilitation  programs  (including  the 

moderate  rehabilitation  single  room 

occupancy  program). 
— trhe  Section  8  loan  management  (LM) 

Program  (Part  886,  Subpart  A)  and 

property  disposition  (PD)  Program 

J  Part  886  Subpart  C). 
The  Section  8  project-based  certificate 
IPBC]  program. 

Category  1:  Section  8  New  Construction, 
Substantial  Rehabilitation  and 
Moderate  Rehabilitation  Programs 

m  the  Section  8  New  Construction 
and  Substantial  Rehabilitation 
programs,  the  published  AAF  factor  is 
applied  to  the  pre-adjustment  contract 
rent.  In  the  Section  8  Moderate 
Rehabilitation  program,  the  published 
AAF  is  applied  to  the  pre-adjustment 
b^se  rent. 

|For  category  1  programs,  the  Table  1 
AAF  factor  is  applied  before 
determining  comparability  (rent 
reasonableness).  Comparability  applies 
if  the  pre-adjustment  gross  rent  (pre- 
adjustment  contract  rent  plus  any 
allowance  for  tenant-paid  utilities)  is 
al;ioye  the  published  FMR. 

I  If  the  comparable  rent  level  (plus  any 
iilitial  difference)  is  lower  than  the 
contract  rent  as  adjusted  by  application 
of  the  Table  1  AAF,  the  comparable  rent 
level  (plus  any  initial  difference)  will  be 
the  new  contract  rent.  However,  the  pre- 
adjustment  contract  rent  will  not  be 
decreased  by  application  of 
comparability. 


In  all  other  cases  (i.e.,  imless  the 

contract  rent  is  reduced  by 

comparability): 

— The  Table  1  AAF  is  used  for  a  unit 
occupied  by  a  new  family  since  the 
last  annual  contract  aimiversary. 

— The  Table  2  AAF  is  used  for  a  vmit 
occupied  by  the  same  family  as  at  the 
time  of  the  last  annual  contract 
anniversary. 

Category  2:  The  Loan  Management 
Program  (LM;  Part  886,  Subpart  A)  and 
Property  Disposition  Program  (PD;  Part 
886  Subpart  C) 

At  this  time,  rent  adjustment  by  the 
AAF  in  the  Category  2  programs  is  not 
subject  to  comparability.  (Comparability 
will  again  apply  if  HUD  establishes 
regulations  for  conducting 
comparability  studies  under  42  U.S.C. 
1437f(c)(2)(C).)  Rents  are  adjusted  by 
applying  the  full  amovmt  of  the 
applicable  AAF  imder  this  notice. 

The  applicable  AAF  is  determined  as 
follows: 
—The  Table  1  AAF  is  used  for  a  unit 

occupied  by  a  new  family  since  the 

last  annual  contract  anniversary. 
—The  Table  2  AAF  is  used  for  a  unit 

occupied  by  the  same  family  as  at  the 

time  of  the  last  annual  contract 

anniversary. 

Category  3:  Section  8  Certificate  Project- 
based  Certificate  Program  (PBC:  Part 
983) 

The  following  procedures  are  used  to 
adjust  contract  rent  for  outstanding  HAP 
contracts  in  the  Section  8  Project-based 
Certificate  program: 
—The  Table  2  AAF  is  always  used.  The 

Table  1  AAF  is  not  used. 
—The  Table  2  AAF  is  always  applied 
before  determining  comparability 
(rent  reasonableness). 
— Comparability  always  applies.  If  the 
comparable  rent  level  is  lower  than 
the  rent  to  owner  (contract  rent)  as 
adjusted  by  application  of  the  Table  2 
AAF,  the  comparable  rent  level  \yill 
be  the  new  rent  to  owner. 

IV.  How  to  Find  the  AAF 

The  AAFs  are  contained  in  Schedule 
C,  Tables  1  and  2  of  this  notice.  There 
are  two  columns  in  each  table.  The  first 


colimm  is  used  to  adjust  contract  rent 
for  units  where  the  highest  cost  utility 
is  included  in  the  contract  rent — i.e., 
where  the  owner  pays  for  the  highest 
cost  utility.  The  second  column  is  used 
where  the  highest  cost  utility  is  not 
included  in  the  contract  rent — i.e.,    . 
where  the  tenant  pays  for  the  highest 
cost  utility. 

•  The  applicable  AAF  is  selected  as 
follows: 

•  Determine  whether  Table  1  or  Table 
2  is  applicable. 

•  In  Table  1  or  Table  2,  locate  the 
AAF  for  the  geographic  area  where  the 
contract  unit  is  located. 

•  Determine  whether  the  highest  cost 
utility  is  or  is  not  included  in  contract 
rent  for  the  contract  unit. 

•  If  highest  cost  utility  is  included, 
select  the  AAF  from  the  colimui  for 
"highest  cost  included".  If  highest  cost 
utility  is  not  included,  select  the  AAF 
from  the  colimin  for  "utility  excluded'. . 

V.  AAF  Areas 

Each  AAF  applies  to  a  specified 
geographic  area  and  to  units  of  all 
bedroom  sizes.  AAFs  are  provided: 

— For  the  metropolitan  parts  of  the  ten 

HUD  regions  exclusive  oi  CPI  areas: 
— For  the  nonmetropolitan  parts  of  these 

regions;  and 
— For  separate  metropolitan  AAF  areas 

for  which  local  CPI  survey  data  are 

available. 

With  the  exceptions  discussed  below, 
the  AAFs  shown  in  Schedule  C  use  the 
Office  of  Management  and  Budget's 
(OMB)  most  current  definitions  of 
metropolitan  areas.  HUD  uses  the  OMB 
Metropolitan  Statistical  Area  (MSA)  and 
Primary  Metropolitan  Statistical  Area 
(PMSA)  definitions  for  AAF  areas 
because  of  their  close  correspondence  to 
housing  market  area  definitions. 

The  exceptions  are  for  certain  large 
metropolitan  areas,  where  HUD 
considers  the  area  covered  by  the  OMB 
definition  to  be  larger  than  appropriate 
for  use  as  a  housing  market  area 
definition.  In  those  areas,  HUD  has 
deleted  some  of  the  counties  that  OMB 
had  added  to  its  revised  definitions.  The 
following  counties  are  deleted  from  the 
HUD  definitions  of  AAF  areas: 


Metropolitan  area 


Chicago,  IL  

Cincinnati-Hamilton,  OH-KY-IN 


Dallas,  TX 

Flagstaff,  AZ-UT  

New  Orleans,  LA  

Washington,  DC-VA-MD-WV 


Deleted  counties 


DeKalb,  Grundy  and  Kendall  Counties. 

Brown  County,  Ohio;  Gallatin,  Grant  and  Pendleton  Counties  in  Kentucky;  and 

Ohio  County,  Indiana. 
Henderson  County. 
Kane  County,  UT. 
St.  James  Parish. 
Berkeley  and  Jefferson  Counties  in  West  Virginia;  and  Clarke,  Culpeper.  King 

George,  and  Warren  counties  in  Virginia. 
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Separate  AAFs  are  listed  in  this 
publication  for  the  above  counties.  They 
and  the  metropolitan  area  of  which  they 
are  a  part  are  identified  with  an  asterisk 
{*)  next  to  the  area  name.  The  asterisk 
indicates  that  there  is  a  difference 
between  the  0MB  metropolitan  area  and 
the  HUD  AAF  area  definition  for  these 
areas. 

To  make  certain  that  they  are  using 
the  correct  AAFs,  users  should  refer  to 
the  area  definitions  section  at  the  end  of 
Schedule  C.  For  units  located  in 
metropolitan  areas  with  a  local  CPI 
survey,  AAFs  are  listed  separately.  For 
units  located  in  areas  without  a  local 
CPI  survey,  the  appropriate  HUD 
regional  metropolitan  or 
nonmetropolitan  AAFs  are  used. 

The  AAF  area  definitions  shown  in 
Schedule  C  are  listed  in  alphabetical 
-order  by  state.  The  associated  HUD 
region  is  shown  next  to  each  state  name. 
Areas  whose  AAFs  are  determined  by 
local  CPI  surveys  are  listed  first.  All 
metropolitan  CPI  areas  have  separate 
AAF  schedules  and  are  shown  with 
their  corresponding  county  definitions 
or  as  metropolitan  counties.  Listed  after 
the  metropolitan  CPI  areas  (in  those 
states  that  have  such  areas]  are  the  non- 
CPI  metropolitan  and  nonmetropolitan 
counties  of  each  state.  In  the  six  New 
England  States,  the  listings  are  for 
counties  or  parts  of  counties  as  defined 
by  towns  or  cities. 


Puerto  Rico  and  the  Virgin  Islands  use 
the  Southeast  AAFs.  All  areas  in  Hawaii 
use  the  AAFs  identified  in  the  Table  as 
"STATE:  Hawaii,"  which  are  based  on 
the  CPI  survey  for  the  Honolulu 
metropolitan  area.  The  Pacific  Islands 
use  the  Pacific/Hawaii  nonmetropolitan 
AAFs.  The  Anchorage  metropolitan  eirea 
uses  the  AAFs  based  on  the  local  CPI 
survey;  all  other  areas  in  Alaska  use  the 
Northwest/ Alaska  nonmetropolitan 
AAFs. 

VI.  How  HUD  Calculates  AAFS 

For  Areas  With  CPI  Surveys 

(1)  Changes  in  the  shelter  rent  and 
utilities  components  were  calculated 
based  on  the  most  recent  CPI  annual 
average  change  data. 

(2)  The  "Highest  Cost  Utility 
Included"  colunm  in  Schedule  C  was 
calculated  by  weighting  the  rent  and 
utility  components  with  the 
corresponding  components  from  the 
1990  Census. 

(3)  The  "Highest  Cost  Utility 
Excluded"  colimm  in  Schedule  C  was 
calculated  by  eliminating  the  effect  of 
heating  costs  that  are  included  in  the 
rent  of  some  of  the  units  in  the  CPI 
surveys. 

For  Areas  Without  CPI  Surveys 

(1)  HUD  used  random  digit  dialing 
(RDD)  regional  surveys  to  calculate 
AAFs.  The  RDD  survey  method  is  based 
on  a  sampling  procedure  that  uses 


computers  to  select  a  statistically 
random  sample  of  rental  housing,  dial 
and  keep  track  of  the  telephone  calls, 
and  process  the  responses.  RDD  surveys 
are  conducted  to  determine  the  rent 
change  factors  for  the  metropolitan  parts 
(exclusive  of  CPI  areas)  and 
noimietropolitan  parts  of  the  10  HUD 
regions,  a  total  of  20  surveys. 

(2)  The  change  in  rent  with  the 
highest  cost  utility  included  in  the  rent 
was  calculated  using  the  average  of  the 
ratios  of  gross  rent  in  the  current  year 
RDD  survey  divided  by  the  previous 
year's  for  the  respective  metropolitan  or 
nonmetropolitan  parts  of  the  HUD 
region. 

(3)  The  change  in  rent  with  the 
highest  cost  utility  excluded  (i.e.,  paid 
separately  by  the  tenant)  was  calculated 
in  the  same  manner,  after  subtracting 
the  median  values  of  utilities  costs  from 
the  gross  rents  in  the  two  years.  The 
median  cost  of  utilities  was  determined 
from  the  units  in  the  RDD  sample  which 
reported  that  all  utilities  were  paid  by 
the  tenant.  Accordingly,  the  Department 
publishes  these  Annual  Adjustment 
Factors  for  the  Section  8  Housing 
Assistance  Pa3mients  Programs  as  set 
forth  in  the  Tables. 

Dated:  January  9,  2003. 
Mel  Martinez, 

Secretary. 

BUJJNG  COOE  4210-62-P 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  AREA  DEFINITIONS 

AIj\BAMA  (SOUTHEAST) 

METROPOLITAN  COUNTIES 

Autauga,  Baldwin,  Bkmnt,  Calhoun,  Colbcft,  Dale,  Elmore,  Etowah,  Houston,  Jefferson,  Lauderdale,  Lawrence,  Lee,  Limestone,  Madison, 
Mobile,  MOntgomeiy,  Morgan,  Russell,  Shelby,  St.  Clair,  Tuscaloosa 

NONMETROPOLITAN  COUNTIES 
Barbour,  Bibb,  Bullock,  Butler,  Charhbers,  Cherokee,  Chilton,  Choctaw,  Clarke,  Clay,  Cleburne,  CofTec,  Conecuh,  Coosa,  Covington. 
Crenshaw,  Cullman,  Dallas,  Dekalb,  EscanA>ia,  Fayette,  Franklin,  Geneva,  Greene,  Hale,  Henry,  Jackson,  Lamar,  Lowndes,  Macon,  Marengo, 
Marion,  Marshall,  Monroe,  Perry,  Pickens,  Pike,  Randolph,  Sumter,  Talladega,  Tallapoosa,  Walker,  Washington,  Wilcox,  Winston 

ALASKA  (NORTHWEST/AIj^SKA) 

CPIAREAS:  COUNTIES  .  ^  f 

MSA   Anchorage,  AK:  Anchorage 

• 

NONMETROPOUTAN  COUNTIES 
Aleutian  East,  Aleutian  West,  Bethel,  Bristol  Bay,  Dillingham,  Fairbanks  North  Star,  Haines,  Juneau,  Kenai  Peninsula,  Ketchikan  Gateway, 
Kodiak  Island,  Lake  &  Peninsula,  Matanuska-Susima,  Nome,  North  Slope,  Northwest  Arctic,  Pr.  Wales-Outer  Ketchikan, ,  Sitka,  Skagway- 
Yakutat-Angoon,  Southeast  Fairbanks,  Valdez-Cordova,  Wade  Hampton,  Wrangell-Petersburg,  Yukon-Koyukuk. 

ARIZONA  fPACmC/HAWAm 

METROPOUTAN  COUNTIES  '  ' 

Coccmino,  Maricopa,  Mohave,  Pima,  Pinal,  Yuma 

NONMETROPOLITAN  COUNTIES 
Apache,  Cochise,  Gila,  Graham,  Greenlee,  La  Paz,  Navajo,  Santa  Cruz,  Yavapai 


ARKANSAS  (SOUTHWEST) 


■^ 


METROPOLITAN  COUNTIES 
Benton,  Crawford,  Craighead,  Crittenden,  Faulkner,  Jefferson,  Lonoke,  Miller,  Pulaski,  Saline,  Sebastian,  Washington 

NONMETROPOLITAN  COUNTIES  ''^ 

Arkansas,  Ashley,  Baxter,  Boone,  Bradley,  Calhoun,  Carroll,  Chicot,  Clark,  Clay,  Cld>unne,  Cleveland,  Columbia,  Conway,  Cross,  Dallas, 
Desha,  Drew,  Franklin,  Fulton,  Garland,  Grant,  Greene,  Hempstead,  Hot  Spring,  Howard,  Independence,  Izard,  Jackson,  Johnson,  Lafayette, 
Lawrence,  Lee,  lincohi.  Little  River,  Logan,  Madison,  Marion,  Mississippi,  Monroe,  Montgomery,  Nevada,  Newton,  Ouachita,  Perry,  Phillips, 
Pike,  Poinsett,  Polk,  Pope,  Prairie,  Randolph,  Scott,  Searcy,  Sevier,  Sharp,  St.  Francis,  Stone,  Union,  Van  Buren,  White,  Woodruff,  Yell 


CALIFORNIA  (TACIFlC/HAWAn> 

CPI  AREAS: 

PMSA  Los  Angeles-Long  Beach,  CA: 
PMSA  Oakland,  CA: 
PMSA  Oiange  County,  CA: 
PMSA  Riverside-San  Bernardino,  CA: 
MSA    San  Diego,  CA: 
PMSA  San  Francisco,  CA: 
PMSA  San  Jose,  CA: 
PMSA  Santa  Cruz- Watsonville,  CA: 
PMSA  Santa  Rosa,  CA: 
PMSA  Vallejo-Fairfi4i-Napa.  CA: 
PMSA  Ventura,  CA: 


COUNTIES 

Los  Angeles 

Alameda,  Contra  Costa 

Orange 

Riverside,  San  Bernardino 

San  Diego 

Marin,  San  Francisco,  San  Mateo 

Santa  Clara 

Santa  Cruz 

Sonoma 

Napa,  Solano 

Ventura 


METROPOLITAN  COUNTIES 
Butte,  El  Dorado,  Fresno,  Kem,  Madera,  Merced,  Monterey,  Placer,  Sacramento,  San  Joaquin,  San  Luis  Obispo,  SanU  Barbara,  Shasta. 
Stanislaus,  Sutter,  Tulare.  Yolo,  Yuba 

NONMETROPOLITAN  COUNTIES 

Alpine,  Amador,  Calaveras,  Colusa,  Del  Norte,  Glenn,  Humboldt,  Imperial,  Inyo,  Kings,  Lake,  Lassen,  Mariposa,  Mendocino,  Modoc,  Mono, 
Nevada,  Plumas,  San  Benito,  Sieua,  Siskiyou,  Tehama,  Trinity,  Tuolumne 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  AREA  DEFINITIONS 
COLORADO  (ROCKY  MOUNTAINS 


COUNTIES 

Boulder 

Adams,  Anpahoe,  Denver,  Douglas,  Jefloson 

WeU 


CPI  AREAS: 
PMSA  BouMer-Longmont,  CO: 
PMSA  Denver,  CO: 
PMSA  Greeley,  CO: 

METROPOLITAN  COUNTIES 
El  Paso,  Larimer,  Mesa,  Pud>]o 

NONMETROPOLITAN  COUNTIES 

Abmosa,  Archuleto.  Baca.  Bent,  Chaffee,  Cheyenne,  Clear  Credc,  Conqos,  Costilla,  Crowley,  Custer,  Delta,  Dolcrcs,  Eagle,  Elbert,  Fremont, 
GarfieM,  Gilpin,  Grand.  Gunnison.  Hinsdale.  Huerfano,  Jackson,  Kiowa,  Kit  Carson,  La  Plata,  Lake,  Las  Animas,  Lincobi.  Logan,  Mineral, 
Moffat,  Montezuma,  Monfrose,  Moigan,  Otero,  Ouray,  Parte,  PhilNps,  Pitkin,  Prowers,  Rio  Blanco,  Rio  Grande,  Routt,  Saguache.  San  Juan,  San 
Miguel,  Sedgwick,  Sunmit,  Teller,  Washington,  Yuma 

CONNECTICUT  (NEW  ENGLAND) 


CPI  AREAS:  COUNTIES 
PMSA  Bridgeport,  CT 

Fairfiek)  County  part 

New  Haven  County  part: 

PMSA  Danbury,CT 

Fairfield  County  part: 

LitchficM  County  part: 

PMSA  New  Haven-Meriden,  CT 
Middlesex  County  part: 
New  Haven  County  part: 


PMSA  Stamford-Norwalk,  CT 
Fairfiekl  County  part: 


PMSA  Watcrt)ury,CT 

Litchfieh]  County  part: 
New  Haven  County  part: 


PMSA  Worcester,  MA-CT 

Windham  County  part: 

METROPOUTAN  COUNTIES 
Hartford  County  part: 


Litchfield  County  part: 
Middlesex  County  part: 

New  London  County  part: 


Tolland  County  part 
Windham  County  part: 


Bridgqwrt  city,  Easton  town,  Fairfield  town,  Monroe  town,  Shelton  city,  Stratford  town, 

Trumbull  town 

Ansonia  city,  Beacon  Falls  town,  Derby  city,  Milford  city,  Oxford  town,  Seymour  town 


Bethel  town,  Brookfield  town,  Danbury  city.  New  Fairfield  town,  Newtown  town.  Redding  town, 

RidgefieM  town,  Sherman  town 

Bridgewaler  town.  New  Milford  town,  Roxbuiy  town,  Washington  town 


Clinton  town,  Killingworfli  town 

Bethany  town,  Branford  town,  Cheshire  town.  East  Haven  town,  Guilford  town,  Hamden  town, 
Madison  town,  Meriden  town.  New  Haven  town.  North  Branford  town.  North  Haven  town, 
Oiangc  town,  Wallingford  town.  North  Haven  town,  Woodbridge  town 


Darien  town,  Greenwich  town.  New  Canaan  town,  Norwalk  town,  Stanford  town,  Weston  town, 
Westport  town,  Wilton  tovm 


Bethlehem  town,  Thomaston  town,  Watertown  town,  Woodbury  town 

Middlebury  town,  Naugatuck  borough.  Prospect  town,  Southbury  town,  Waterbury  city, 

Wofcottlown 


Thompson  town 


Avon  town,  Berlin  town,  Bloomfiekl  town,  Bristol  town,  Burlington  town.  Canton  town.  East 
Granby  town.  East  Hartford  town.  East  Windsor  town,  EnfieM  town,  Farminglon  town,  Glastonbury 
town,  Granby  town,  Hartford  city,  Manchester  town,  Marlborough  town.  New  Britain  city, 
Newington  town,  Plainvillc  town.  Rocky  Hill  town,  Simsbury  town,  Southington  town.  South 
Windsor  town,  SufTtcM  town.  West  Hartford  town,  Wethersfiekl  town,  WMttDr  town,  Windsor 
Locks  town 

Barkhamsted  town.  Harwinton  town.  New  Hartford  town.  Plytnouth  town.  Winchester  town 
Cromwell  town.  Durham  town.  East  Haddam  town.  East  Hampton  town,  Haddam  (own,  Middlefiek) 
town,  Middletown  city,  Portland  town.  Old  Saybrook  town 

Bozrah  town.  East  Lyme  town,  Franklin  town,  GriswoM  town,  Oroton  town,  Ledyard  town,  Lisbon 
town.  Montville  town.  New  London  city.  North  Stonington  town,  Norwich  city,  OW  Lyme  town, 
Picston  town,  Salem  town,  Sprague  town,  Stonington  town,  Waterford  town,  Cokhester  town, 
Lebanon  town 

Andover  town,  Bolton  town,  Columbia  town,  Coventry  town,  Ellington  town,  Hdmm  town, 
Mansfield  town,  Somers  town,  Stafford  town,  Tolland  town,  Vemon  town,  Willington  town 
Ashford  town,  Canterbury  town,  Chq>lin  town,  Plainfield  town,  Windham  town 


} 


Federal  Register /Vol.  68,  No.  14  /  Wednesday,  January  22,  2003 /Notices 


3127 


SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  AREA  DEFINITIONS 


NONMETROPOLITAN  COUNTIES 
Hartford  County  part; 
Litchfield  County  part: 


Middlesex  County  part: 
New  London  County  part: 
Tolland  County  part: 
Windham  County  part: 

DELAWARE  (MIP-ATLANTIQ 

CPl  AREAS: 
PMSA  Wihnington-Newark,  DE-MD: 


Hartland  town 

Canaan  town,  Colebrook  town,  Cornwall  town,  Goshen  town.  Kent  town,  Litchfield  town,  Monis 

town,  Norfolk  town.  North  Canaan  town,  Salisbury  town,  Sharon  town,  Torrington  town,  Warren 

town 

Chester  town,  Deep  River  town,  Essex  town,  Westbrook  town 

Lyme  town,  Voluntown  tovm 

Union  town 

Brooklyn  town,  Eastford  town,  Hanpton  town,  Killingty  town,  Pom6et  town,  Putnam  town, 

Scotland  town,  Sterhng  town,  Woodstock  town 


COUNTIES 
Newcastle 


METROPOLITAN  COUNTIES 
Kent 

NONMETROPOLITAN  COUNTIES 
Sussex 

DIST.  OF  COLUMBL\  (MID-ATLANTK:)  , 

CPI  AREAS:  COUNTIES  , 

District  of  Columbia  c.^  - 

FLORIDA  (SOUTHEAST^ 

CPl  AREAS:  COUNTIES  ,  '  ' 

PMSA  Fort  Lauderdale.  FL:  Broward  . 

PMSA  Miami.  FL:  Miami-Dade 

MSA  Tampa-St  Petersburg-Clearwater,  FL  Hernando,  Hillsborough.  Pasco.  Pinellas 

METROPOLITAN  COUNTIES 

Alachua,  Bay,  Brevard,  Chark>tte,  Clay,  Collier,  Duval,  Escarribia,  Flagler,  Gadsden,  Lake.  Lee,  Leon,  Manatee,  Marion,  Martin,  Nassau. 
Okaloosa,  Orange,  Osceola,  Palm  Beach,  Polk,  Santa  Rosa,  Sarasota,  Seminole,  St  Johns,  St.  Lucie,  Volusia 

NONMETROPOLITAN  COUNTIES 

Baker,  Bradford,  Calhoun,  Citrus,  Columbia.  Desoto,  Dixie,  Franklin,  Gilchrist,  Glades,  Gulf,  Hamilton,  Hardee,  Hendry,  Highlands,  Holrties. 
Indian  River,  Jackson,  Jefferson,  Lafiiyette,  Levy,  Liberty,  Madison,  Monroe,  Okeechobee,  Pqtnam.  Sumter,  Suwannee,  Taytor,  Union,  Wakulla, 
Wahon,  Washington 


GEORGL\(SOUTHEAST> 

CPI  AREAS: 
*AtlanU,  GA: 


COUNTIES  .  . 

Barrow,  Bartow,  Carroll,  Cherokee,  Clayton,  Cobb,  Coweta,  Dekalb,  Douglas,  Fayette,  Forsyth, 

Fulton,  Gwinnett,  Henry,  Newton,  Paulding,  Pickens,  Rockdale,  Spalding,  Walton 


METROPOLfTAN  COUNTIES 
Bibb,  Bryan,  Catoosa,  Chatham,  Chattahoochee,  Clarke,  Columbia,  Dade,  Dougherty,  Effingham,  Harris,  Houston,  Jones,  Lee,  Madison, 
Mcduffie,  Muscogee,  Oconee,  Peach,  Richmond,  Twiggs,  Walker 

NONMETROPOLITAN  COUNTIES 
Appling,  Atkinson,  Bacon,  Baker,  BaMwin,  Banks,  Ben  Hill,  Berrien.  Bleckley,  Brantley,  Brooks,  Bulkxrh,  Burke,  Butts,  Calhoun,  Camden, 
Candkr,  Charlton,  Chattooga,  Clay,  Oinch.  Coffee,  Colquitt,  Cook,  Crawford,  Crisp,  Dawson,  Decatur,  Dodge.  Dooly,  Early,  Echols,  Elbert, 
Emanuel,  Evans,  Fannin,  Floyd,  Franklin,  Gihner,  Glascock,  Glynn,  Gordon.  Grady,  Greene,  Habersham,  Hall,  Hancock.  Haralson,  Hart,  Heard, 
Irwin,  Jackson.  Jasper,  Jeff  Davis,  Jefferson,  Jenkins,  Johnson,  Lamar,  Lanier,  Laurens,  Liberty,  Lincobi,  Long,  Lowndes,  Lumpkin,  Macon, 
Marion,  Mcintosh.  Meriwether,  Miller,  Mitchell,  Monroe,  Montgomery,  Morgan,  Murray,  Oglethorpe,  Pierce,  Pike.  PoOc,  Pulaski.  Putnam, 
Quitman.  Rabun,  Randolph,  Schley,  Screven.  Seminole.  Stephens.  Stewart,  Sumter,  Talbot,  Taliaferro,  Tattnall,  taylor,  Telfair,  Terrell,  Thomas. 
Tift,  Toombs.  Towns,  Treutlen,  Troup.  Turner,  Union,  Upson,  Ware,  Warren,  Washington,  Wayne,  Webster,  Wheeler,  White,  WhitfiekJ,  Wilcox, 
Wilkes,  Wilkinson,  Worth 
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HAWAII  fPACIFlC/HAWAin 

CPI  AREAS.  COUNTIES 

STATE    Hawaii:  Hawaii,  Honolulu,  Kauai,  Maui 

IDAHO  (NORTHWEST/ALASKA) 

METROPOUTAN  COUNTIES 
Ada,  Bannock,  Canyon 

NONMETROPOLITAN  COUNTIES 

Adams,  Bear  lake,  Benewah,  Bingham,  Blaine,  Boise,  Bonner,  Bonneville,  Boundary,  Butte,  Camas,  Caribou,  Cassia,  Clark,  Clearwater. 
Custer,  Elmore,  Franklin,  Fremont,  Gem,  Gooding.  Idaho,  Jefferson,  Jerome,  Kootenai,  Latah,  Lemhi,  Lewis,  Lincohi.  Madison,  Minidoka,  Nez 
Perce,  Oneida,  Owyhee,  Payette,  Power,  Shoshone,  Teton,  Twin  Falls,  Valley,  Washington 


ILLINOIS  (MIDWEST^ 

CPI  AREAS: 
•Chicago,  IL: 
•COUNTY  Dc  Kalb,  IL: 
•COUNTY  Gnjndy,  IL: 
PMSA  Kankakee,  IL: 
•COUNTY  Kendall,  D: 
MSA  St  Louis,  MO-IL: 


COUNTIES 

Cook,  Dupage,  Kane,  Lake,  McHenry,  Will 

Dekalb 

Grundy 

Kankakee 

Kendall 

Clinton,  Jersey,  Madison,  Monroe,  St  Clair 


METROPOLITAN  COUNTIES 
Boone,  Champaign,  Henry,  Macon,  Mclean,  Menard,  O^,  Peoria,  Rock  Island,  Sangamon,  Tazewell,  Winnebago,  Woodford 

NONMETROPOLITAN  COUNTIES 

Adams,  Alexander,  Bond,  Brown,  Bureau,  Calhoun,  Carroll,  Cass,  Christian,  Clark,  Clay,  Coles,  Crawford,  Cumberland,  De  Witt,  Douglas, 
Edgar,  Edwards,  Effingham,  Fayette,  Ford,  Franklin,  Fulton,  Gallatin,  Greer»e,  Hamilton,  Hancock,  Hardin,  Henderson,  Iroquois,  Jackson, 
Jasper,  Jefferson,  Jo  Daviess,  Johnson,  Knox,  La  Salle,  Lawrence,  Lee,  Livingston,  Logan,  Macoupin,  Marion,  Marshall,  Mason,  Massac, 
Mcdonough,  Mercer,  Montgomery,  Morgan,  Moultrie,  Perry,  Piatt,  Pike,  Pope,  Pulaski,  Putnam,  Randolph,  Richland,  Saline,  Schuyler,  Scott, 
Shelby,  Stark,  Stephenson,  Union,  Vermilion,  Wabash,  Warren,  Washington,  Wayne,  White,  Whiteside,  Williamson 


INDIANA  (MIDWEST) 

CPI  AREAS: 
•Cincinnati,  OH-KY-IN: 
PMSA  Gary,  IN: 
•COUNTY  Ohio,  IN: 


COUNTIES 
Dearborn 
Lake,  Porter 
Ohio 


METROPOLITAN  COUNTIES 
Adams,  Allen,  Boone,  Clark,  Clay,  Clinton,  De  Kalb.  Delaware,  Elkhart,  Floyd,  Hamilton,  Hancock,  Harrison,  Hendricks,  Howwd,  Huntington, 
Johnson,  Madison,  Marion,  Monroe,  Morgan,  Posey,  Scott,  Shelby,  St.  Joseph,  Tippecanoe,  Tipton,  Vanderburgh,  Vermilhon.  Vigo,  Warrick, 
Wells.  Whitley 

NONMETROPOLITAN  COUNTIES 
Barthotomew,  Benton,  Blackford,  Brown,  Carroll,  Cass,  Crawford,  Daviess,  Decatur,  Dubois,  Fayette,  FounUin,  Franklin,  Fulton,  Gibson,  Grant, 
Greene,  Henry,  Jackson,  Jasper,  Jay,  Jefferson,  Jennings,  Knox,  Kosciusko,  La  Porte,  Lagrange,  Lawrence,  Marshall,  Martin,  Miami, 
Montgomery,  Newton,  Noble,  Orange,  Owen,  Parke,  Peny.  Pike.  Pulaski,  Putnam.  Randolph.  Ripley,  Rush,  Spencer,  Starke,  Steuben,  Sullivan, 
.  Switzerland,  Union,  Wabash,  Warren,  Washington,  Wayne,  White 


IOWA  (GREAT  PLAINS) 

METROPOLITAN  COUNTIES 
Black  Hawk.  Dallas,  Dubuque,  Johnson,  Linn,  Polk,  Pottawattamie,  Scott,  Warren,  Woodbury 

NONMETROPOLITAN  COUNTIES 

Adair.  Adams.  Allamakee,  Appanoose,  Audubon.  Benton,  Boone,  Bremer.  Buchanan,  Buena  Vista,  Butler,  Calhoun,  Carroll,  Cass.  Cedar.  Cerro 
Gordo.  Cherokee.  Chickasaw.  Clarke.  Clay.  CHayton.  CHnton.  Crawford.  Davis,  Decabir.  Delaware.  Des  Moines,  Dickinson,  Emmet.  Fayette, 
Floyd,  Franklin,  Fremont, 
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Greene,  Grundy,  Guthrie,  Hamilton,  Hancock,  Hardin,  Harrison,  Henry,  Howard,  Humboldt,  Ida,  Iowa,  Jackson.  Jasper,  Jeflerson,  Jones, 
Keokuk,  Kossuth,  Lee,  Louisa,  Lucas,  Lyon,  Madison,  Mahaska,  Marion,  Marshall,  Milk,  Mitchell,  Monona,  Monroe,  Montgomery,  Muscatine, 
O'Brien,  Osceola,  Page,  Palo  Alto,  Plymouth,  Pocahontas,  Poweshiek,  Ringgold,  Sac,  Shelby,  Sioux,  Story,  Tama,  Taylor,  Union,  Van  Buren, 
Wapello,  Washington,  Wayne,  Webster,  Winnebago,  Winneshiek,  Worth,  Wright 

KANSAS  (GREAT  PLAINS) 


CPI  AREAS: 
MSA   Kansas  City,  MO-KS: 


COUNTIES 

Johnson,  Leavenworth,  Miami,  Wyandotte 


METROPOUTAN  COUNTIES 
Butler,  Douglas,  Harvey,  Sedgwick,  Shawnee  '  , 

NONMETROPOLTTAN  COUNTIES 
Allen,  Anderson,  Atchison,  Barber,  Barton,  Bourbon,  Brown,  Chase,  Chautauqua,  Cherokee,  Cheyenne,  Clark,  Clay,  CkMid,  Coffey,  Connnche, 
Cowley,  Crawford,  Decatur,  Dickinson,  Doniphan,  Edwards,  Elk,  Ellis,  Ellsworth,  Finney,  Foid,  Fianklin,  Geary,  Gove,  Graham,  Grant,  Gray, 
Greeley,  Greenwood,  Hamilton,  Harper,  Haskell,  Hodgeman,  Jackson,  Jefferson,  Jewell,  Kearny,  Kingman.  Kiowa,  Labette,  Lane,  Lincoln,  Linn, 
Logan,  Lyon,  Marion,  Marshall,  Mcpherson,  Meade,  Mitchell,  Montgomery,  Morris,  Morton,  Nemaha,  Neosho,  Ness,  Norton,  Osage,  Osborne, 
Ottawa,  Pawnee,  Phillips,  Pottowatomie,  Pratt,  Rawlins,  Reno,  Rqjublic,  Rice,  Riley,  Rooks,  Rush,  Russell,  Saline,  Scott,  Seward,  Shendan, 
Sherman,  Smith,  Stafford,  Stanton,  Stevens,  Sumner,  Thomas,  Trego,  Wabaunsee,  Wallace,  Washington,  Wichita,  Wilson,  Woodson 

KENTUCKY  (SOUTHEAST)  .  " 


CPI  AREAS: 
•Cincinnati,  OH-KY-IN: 
•COUNTY  Gallatin,  KY: 
•COUNTY  Grant,  KY: 
•COUNTY  Pendleton,  KY: 


COUNTIES 

Boone,  C:ampbell,  Kenton 

Gallatin 

Giant 

Pendleton 


METROPOLITAN  COUNTIES 

Bourbon,  Boyd,  Bullitt,  Carter,  Christian,  Clark.  Daviess,  Fayette.  Greenup,  Henderson,  Jefferson.  Jessamine,  Madison.  Oldham.  Scott, 
Woodfoid 

« 

NONMETROPOLTTAN  COUNTIES 
Adair,  Allen,  Anderson,  Ballard,  Barren,  Bath,  Bell,  Boyle,  Bracken,  Breathitt,  Breckinridge,  BuUcr,  Caldwell,  Calloway,  Carlisle,  Carroll, 
Casey,  Clay,  Clinton,  Crittenden,  Cumberland,  Edmonson,  Elhott.  Estill,  Fleming,  Floyd,  Franklin,  Fulton,  Garrard,  Graves,  Grayson,  Green, 
Hancock,  Hardin,  Harlan.  Hairison,  Hart,  Henry,  Hickman,  Hopkins,  Jackson,  Johnson,  Knott,  Knox,  Larue,  Laurel,  Lawrence,  Lee,  Leslie, 
Letcher,  Lewis,  Lincoln.  Livingston,  Logan,  Lyon,  Magoffin,  Marion,  Marshall,  Martin,  Mason,  Mccracken,  Mccreary,  Mclean,  Meade, 
Menifee,  Mercer,  Metcalfe,  Monroe,  Montgomery,  Mcrgan,  Muhlenberg,  Nelson,  Nicholas,  Ohio,  Owen.  Owsley,  Perry,  Pike,  Powell,  Pulaski. 
Robertson,  Rockcastle,  Rowan,  Russell,  Shelby,  Simpson,  Spencer,  Taylor,  Todd,  Trigg,  Trimble,  Union,  Warren,  Washington,  Wayne,  Wd»ster. 
Whitley,  Wolfe 

LOUlSL«kNA  (SOUTHWEST)  ' 

METROPOLITAN  COUNTIES 
Acadia,  Ascension,  Bossier,  Caddo,  Calcasieu,  East  Baton  Rouge,  Jefferson,  Lafayette,  Lafourche,  Livingston,  Orleans,  Ouachita,  Plaquemines. 
Rapides.  St.  Bernard,  St  Charles,  St.  James,  St.  John  the  Baptist,  St.  Landry,  St.  Martin,  St.  Tammany,  Terrebonne,  Webster,  West  Baton  Rouge 


NONMETROPOLFTAN  COUNTIES 

Allen,  Assumption,  Avoyelles,  Beauregard,  Bienville,  Caldwell,  Cameron,  Catahoula,  Claibome,  Concordia,  De  Soto,  East  Carroll,  East 
Feliciana,  Evangeline,  Franklin,  Grant,  Iberia,  Iberville,  Jackson,  Jefferson  Davis,  La  Salle,  Lincoln,  Madison,  Morehouse,  Natchitoches,  Pomte 
Coupee,  Red  River,  Richland,  Sabine,  St.  Helena,  St.  Mary,  Tangipahoa,  Tensas,  Union,  Vermilion,  Vernon,  Washington,  West  Carroll.  West 
Feliciana,  Winn 
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MAINE  flOEW  ENGLAND) 

CPI  AREAS:  COUNTIES 
PMSA  Portsmouth-Rochester,  NH-ME 
York  County  part: 

METROPOLITAN  COUNTIES 
Androscoggin  County  part: 

Cumberland  County  part 


Penobscot  County  part 


WaMoCotmtypart 
Yofic  County  part 

NONMETROfOLTTAN  COUNTIES 
Aroostook,  Franklin,  Hancock,  Kennebec, 
Androscoggin  County  part 
Cumberland  County  part: 


Penobscot  County  pot: 


Berwick  town,  Eliot  town,  Kittery  town.  South  Berwick  town,  York  town 


Auburn  city,  Greene  town,  Lewiston  city,  Lisbon  town.  Mechanic  Falls  town,  Poland  town,  Sabattus 

town.  Turner  town,  Wales  town 

Cape  Elizabeth  town,  Casco  town.  Cumberland  town.  Fahnouth  town,  Freeport  town,  Gorham  town. 

Gray  town.  Long  Island  town.  North  Yarmouth  town.  Portland  city,  Raymond  town,  Scarborough 

town.  South  Portland  city,  Standish  town,  Wesflwook  city.  Windham  town,  Yarmouth  town 

Bangor  city.  Brewer  city,  Eddington  town,  Glenbum  town,  Hampden  town.  Herman  town,  Holden 

town,  Kenduskeag  town,  Milford  town.  Old  Town  cijyi  Orono  town,  Orrington  town,  Penobscot 

Indian  Island.  Veazie  town 

Winterport  town 

Buxton  town,  Hollis  town,  Liminglon  town.  Old  Orchard  Beach 


Knox.  Lincohi,  Oxford,  Piscataquis,  Sagadahoc,  Somenct,  Washington 
Durham  town,  Leeds  town.  Livermore  town,  Livermore  Falb  town,  Minot  town 
Baldwin  town,  Bridgton  town,  Brunswick  town,  Haipswell  town,  Harrison  town,  Naples  town.  New 
Gloucester  town,  Pownal  town,  Sdtago  town 

Alton  town,  Argyle  unorg.,  Bradford  town,  Bradley  town,  Burlington  town,  Charleston  town, 
Chester  town,  Clifton  town,  Corinna  town,  Corinth  town.  Dexter  town,  Dixmont  town.  Drew 
plantation.  East  Central  Penob,  East  Milbnocket  town,  Edinburg  town,  Enfield  town,  Etna  town, 
Exeter  town.  Garland  town.  Greenbush  town.  Greenfield  town.  Howland  town,  Hudson  town, 
Kingman  unorg..  Lagrange  town,  Lakeville  town,  Lee  town,  Levant  town,  Lincoln  town,  Lowdl 
town,  MatUwamkeag  town,  Maxfield  town,  Medway  town,  Millinocket  town,  Mount  Chase  town, 
Newburgh  town,  Newport  town.  North  Penobscot  unorg.,  Passadundceag  town.  Patten  town, 
Plymoudi  town,  Prentiss  planution,  Sdioeis  planUtion,  Springfield  town,  Stacyville  town.  Stetson 
town,  Twon^ly  unorg.,  Wdwter  plantation,  Whitney  unorg..  Winn  town,  Woodville  town 
Belfast  city,  Belmont  town.  Brooks  town,  Bumham  town,  Frankfort  town.  Freedom  town.  Islesboro 
town,  Jackson  town,  Knox  town.  Liberty  town,  Lincobiville  town,  Monroe  town,  Montville  town, 
Morrill  town,  Northport  town,  Palermo  town.  Prospect  town,  Searsmont  town,  Searsport  town, 
Stockton  Springs,  Swanville  town,  Thomdike  town,  Troy  town.  Unity  town,  Waldo  town 
Acton  town,  Alfred  town,  Arundel  town,  Biddeford  city,  Cornish  town,  Dayton  town,  Kennebunk 
town,  Kenndxmkport  town,  Lebarxxi  town.  Limerick  town,  Lyman  town,  Newfiek)  town.  North 
Berwick  town,  Ogunquit  town,  Parsonsfiekl  town,  Saco  city,  Sanford  town,  Shapleigh  town, 
Waterboro  town.  Wells  town 


COUNTIES 

Anne  Arundel,  Baltimore,  Carroll,  Harford,  Howard,  Queen  Anne's,  Baltimore  city,  Cohinibia  city 

Washington 

CaNert,  Charles,  Frederick,  Montgomery,  Prince  George's 

Cecil 


Wakk)  County  part: 


York  County  part: 


MARYLAND  (MID-ATLANTIC) 

CPI  AREAS: 
PMSA  Baltimore,  MD: 
PMSA  Hagerstown,  MD: 
•Washington,  DC-MD-VA: 
PMSA  Wihnington-Newark.  DE-MD: 

METROPOLITAN  COUNTIES 
Allegany 


NONMETROPOLTTAN  COUNTIES 
Caroline,  Dorchester,  Ganett,  Kent,  Somerset,  Sl  Mary's,  Talbot,  Wicomico,  Worccsta 
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CPI  AREAS:  COUNTIES 
PMSA  Boston,  MA-NH 

Bristol  County  part: 
Essex  County  pait: 


Middlesex  County  part: 


Norfolk  County  part: 


Plymoulh  County  part 


Suflblk  county  part 
Worcester  County  part: 


Bericley  town,  Dighton  town,  Mansfield  town,  Norton  town,  Taunton  city 

Amesbuiy  town,  Beverly  city,  Danvers  town,  Essex  town,  Gloucester  city,  Hamilton  town,  Ipswich 

town,  Lynn  city,  Lynnfield  town,  Manchester-by-the-Sea  town,  Marblehead  town,  Middleton  town, 

Nah»t  town,  Newbury  town,  Newburyport  city,  Peabody  city,  Rockport  town,  Rowley  town,  Salem 

city,  Salisbury  town,  Saugus  town,  Swampscott  town,  Topsfield  town,  Wenham  town 

Acton  town,  Arlington  town,  Ashland  town,  Ayer  town,  Bedford  town,  Behnont  town,  Boxborough 

town,  Burlington  town,  Cambridge  city,  Carlisle  town.  Concord  town,  Everett  city,  Framingham 

town,  Holliston  town,  Hopkinton  town,  Hudson  town,  Lexington  town,  Lincoln  town,  Littleton 

town.  Maiden  city,  Mariborou^  city,  Maynard  town,  Medford  city,  Mehose  city,  Natick  town, 

Newton  city.  North  Reading  town,  Reading  town,  Sherbom  town,  Shirley  town,  Somerville  city, 

Stoneham  town,  Stow  town,  Sudbury  town,  Townsend  town,  Wakefield  town,  Waltham  city, 

Watertown  town,  Wayland  town,  Weston  town,  Wilmington  town,  Winchester  town.  Wobuin  city 

Bellingham  town,  Braintree  town,  Brookline  town.  Canton  town,  Cohasset  town,  Dedham  town, 

Dover  town,  Foxborough  town,  Franklin  town,  Holbrook  town,  Medfield  town,  Medway  town, 

Minis  town,  Milton  town,  Needham  town.  Norfolk  town,  Norwood  town,  Plainville  town,  Quincy 

city.  RMdo^  town,  Sharon  town,  Stougjiton  town,  Walpole  town,  Wdksley  town.  Westwood 

town.  Weymouth  town.  Wrentham  town 

Carver  town,  Duxbury  town.  Hanover  town,  Hingham  town,  Hull  town,  Kingston  town.  M:  -r.i;viu 

town,  Norwell  town,  Pembroke  town,  Plymouth  town,  Rockland  town,  Scituate  town.  Wardiam 

town 

Boston  city.  Chelsea  city.  Revere  city,  Winthrop  town 

Berlin  town,  Blackstone  town,  Bolton  town.  Harvard  town.  Hopedale  town,  Lancaster  town, 

Mendon  town,  Milford  town.  Millville  town.  Southborou^  town.  Upton  town 


PMSA  Brockton,  MA 

Bristol  County  part 
Norfolk  County  part 
'  Plymouth  County  part 


Easton  town.  Raynham  town 

Avon  town 

Abington  town.  Bridgewater  town,  Brockton  city.  East  Bridgewater  town,  Halifax  town,  Hanson 

town.  Lrfceville  town,  MiddMxxou^  town.  PIyn4>ton  town.  West  Bndgewater  town.  Whitman 

town 


PMSA  Fitchburg-Leommster,  MA 
Middlesex  County  part 
Worcester  County  part 

PMSA  Uwrence.  MA-NH 
Essex  County  part 


Ashbytown 

Ashbumham  town,  Fitchburg  city,  Gardner  city,  Letnninster  city,  Lunenburg  town,  Templeton  town, 

Westminster  town,  WincheiKion  town 

Andover  town,  Boxford  town,  Georgetown  town,  Grovdand  town,  Havettill  city,  Lawrence  city, 
Merrimac  town,  MeOuien  town.  North  Andover  town.  West  Newbury  town 


PMSA  Lowell,  MA-NH 

Middlesex  County  part: 


Billerica  town,  Chelnvford  town,  Dracut  town,  Dunstable  town.  Groton  town.  Lowell  city,  PeppereH 
town,  Tewksbury  town,  Tyngsborougji  town,  Westford  town 


PMSA  New  Bedford,  MA 

Bristol  County  part: 
Plyntouth  County  part: 

PMSA  Worcester,  MA-CT 

Hampden  County  part: 
Worcester  County  part 


Acushnet  town,  Dartmouth  town,  Faiibaven  town,  Freetown  town.  New  Bedford  city 
Marion  town.  Matlapoisett  town,  Rochester  town 


Holland  town 

Auburn  town,  Barre  town,  Boybton  town,  Brookfidd  town,  Charlton  town,  Qinton  town,  Douglas 
town,  Dudley  town,  East  Brookfield  town,  Grafton  town,  Holden  town,  Leicester  town,  Millbury 
town,  NortiiboixMigh  town,  Northbndge  town.  Nor*  BrookfieW  town,  Oakham  town,  Oxford  town, 
Paxton  town,  Princeton  town,  Rutland  town,  Shrewsbury  town,  Soudibndge  town,  Spencer  town. 
Sterling  town,  Stutbridge  town,  Sutton  town,  Uxbridge  town,  Webster  town,  WesdMrough  town. 
West  Boylston  town.  West  Brookfield  town,  Worcester  city 
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MASSACHUSETTS  (NEW  ENGLAND^  cont. 


METROPOLITAN  COUNTIES 
Barnstable  County  part: 

Berkshire  County  part: 

Bristol  County  part: 

Franklin  County  part: 
Hamfxlen  County  part 

Hampshire  County  part: 


NONMETROPOLTTAN  COUNTIES 
Di^es 
Nantucket 

Barnstable  County  part: 
Berkshire  County  part: 


Franklin  County  part; 


Hampden  County  part: 
Hampshire  County  part: 

Worcester  County  part: 


Bamsuble  town,  Brewster  town,  Chatham  town,  Dennis  town,  Eastham  town,  Harwich  town, 

Mashpee  town,  Orleans  town.  Sandwich  town,  Yarmouth  town 

Adans  town,  Cheshire  town,  Dalton  town,  Hmsdale  town,  Lanesborough  town,  Lee  town,  Lenox 

town,  Pittsfiekl  city,  Richmond  town,  Stockbridge  town 

Attleboro  city.  Fall  River  city.  North  Attleborough,  Rehoboth  town,  Seekonk  town,SonKTset  town, 

Swansea  town,  Wes^port  town 

Sunderland  town 

Agawam  town,  Chicopee  city.  East  Longmeadow  town,  Hampden  town,  Holyoke  city,  Longmeadow 

town,  Ludlow  town,  Monson  town,  Montgomery  town.  Palmer  town,  Russell  town,  Southwick 

town,  Springfield  city,  Westfield  city.  West  Springfield  town,  Wilbraham  town 

Amhent  town,  Bekhertown  town,  Easthampton  town,  Granby  town,  Hadley  town,  Hatfield  town, 

Huntington  town,  Northampton  city,  Southampton  town.  South  Hadley  town.  Ware  town, 

Williamsburg  town 


Boume  town,  Falmouth  town,  Provincetown  town,  Truro  town,  Wellfleet  town 
Alford  town,  Becket  town,  Clarksburg  town,  Egremont  town,  Florida  town.  Great  Barrington  town, 
Hancock  town,  Monterey  town.  Mount  Washington  town.  New  Ashford  town.  New  Marlborough 
town.  North  Adams  city,  Otis  town,  Peru  town,  Sandisfield  town.  Savoy  town,  Sheffield  town, 
Tyringham  town,  Washington  town,  West  Stockbridge  town,  Williamstown  town,  Windsor  town 
Ashfield  town,  Bemardston  town,  Buckland  town,  Charlemont  town,  Colrain  town,  Conway  town, 
Deerfield  town,  Erving  town.  Gill  town,  Greenfield  town,  Hawley  town.  Heath  town,  Leverett  town, 
Leyden  town,  Monroe  town,  Montague  town,  New  Salem  town,  Northfield  town.  Orange  town, 
Rowc  town,  Shelbumc  town,  Shutesbury  town,  Warwick  town,  Wendell  town,  Whately  town 
Blandford  town,  Brimfield  town,  Chester  town,  Granville  town,  Tolland  town,  Wales  town 
Chesterfield  town,  Cunrmiington  town,  Goshen  town,  Middlefield  town,  Pelham  town,  Plainfield 
town,  Westhampton  town,  Worthington  town 

Athol  town,  Hardwick  town,  Hubbardston  town.  New  Braintree  town.  Petersham  town,  Phillipston 
town,  Royalston  town,  Warren  town 


MICHIGAN  (MIDWEST) 

CPI  AREAS: 
PMSA  Ann  Arbor,  MI: 
PMSA  Detroit,  MI: 
PMSA  Flint,  MI: 


COUNTIES 

Lenawee,  Livingston,  Washtenaw 

Lapeer,  Macomb,  Monroe,  Oakland,  St.  Clair,  Wayne 

Genesee 


METROPOLITAN  COUNTIES 
Allegan,  Bay,  Berrien,  Calhoun,  Ginton,  Eaton,  Ingham,  Jackson,  Kalamazoo,  Kent,  Midland,  Muskegon,  Ottawa,  Saginaw,  Van  Burcn 

NONMETROPOLTTAN  COUNTIES 

Alcona,  Alger,  Alpena,  Antrim,  Arenac,  Baraga,  Barry,  Benzie,  Branch,  Cass,  Charlevoix,  Cheboygan,  Chippewa,  Clare,  Crawford,  Delta, 
Dickinson,  Emmet,  Gladwin,  Gogebic,  Grand  Traverse,  Gratiot,  Hillsdale,  Houghton,  Huron,  Ionia,  Iosco,  Iron,  Isabella,  Kalkaska,  Keweenaw, 
Lake,  Leelanau,  Luce,  Mackinac,  Manistee,  Marquette,  Mason,  Mecosta,  Menomipee,  Missaukee,  Montcalm,  Montmorency,  Newaygo,  Oceana, 
Ogemaw,  Ontonagon,  Osceola,  Oscoda,  Otsego,  Presque  Isle,  Roscommon,  Sanilac,  Schoolcraft,  Shiawassee,  St  Joseph,  Tuscola,  Wexford 


MINNESOTA  (MIDWEST) 

CPI  AREAS: 
MSA  Minneapolis-St.  Paul,  MN-W1: 


COUNTIES 

Anoka,  Carver,  Chisago,  Dakota,  Hennepin,  Isanti,  Ramsey,  Scott,  Shetbume,  Washington,  Wright 


METROPOLTTAN  COUNTIES 
Benton,  Clay,  Houston,  Olmsted,  Polk,  St  Louis,  Steams 
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NONMETROPOUTAN  COUNTIES 

Aitkin,  Becker,  Beltrami,  Big  Stone,  Blue  Earth,  Brown,  Carlton,  Cass,  Chippewa,  Clearwater,  Cook,  Cottonwood.  Crow  Wing,  Dodge, 
Douglas,  Faribault,  Fillmore,  Freeborn,  Goodhue,  Grant,  Hubbard,  Itasca,  Jackson,  Kanabec,  Kandiyohi,  Kittson,  Koochiching,  Lac  qui  Parle, 
Lake,  Lake  of  the  Woods,  Le  Sueur,  Lincobi,  Lyon,  Mahnomen,  Marshall,  Martin,  Mcleod,  Meeker,  Mille  Lacs,  Momson,  Mower,  Murray, 
Nicollet,  Nobles,  Norman,  Otter  Tail,  Pennington,  Pine,  Pipestone,  Pope,  Red  Uke,  Redwood,  Renville,  Rice,  Ropk,  Roseau.  Sibley.  Steele, 
Stevens,  Swift,  Todd,  Traverse,  Wabasha,  Wadena,  Waseca,  Watonwan,  Wilkin,  Winona,  Yellow  MediciiK 

MISSISSIPPI  (SOUTHEAST^ 

METROPOLITAN  COUNTIES 
Desoto,  Forrest,  Hancock,  Hairison,  Hinds,  Jackson,  Lamar,  Madison,  Rankin 

NONMETROPOLTTAN  COUNTIES 

Adams,  Alcom,  Amite,  Attala,  Benton,  Bolivar,  Calhoun,  Carroll,  Chickasaw,  Choctaw,  Gaibome,  Clarke,  Clay,  Coahoma.  Copiah,  Covington, 
Franklin,  George,  Greene,  Grenada,  Holmes,  Humphreys,  Issaquena,  Itawamba,  Jasper,  Jefferson,  Jefferson  Davis,  Jones,  Kemper,  LaCayette, 
Lauderdale,  Lawrence,  Leake,  Lee,  Leflore,  Lincohi,  Lowndes,  Marion,  Marshall,  Monroe,  Montgomery,  Neshoba,  Newton,  Noxubee, 
Oktibbeha,  Panola,  Pearl  River,  Peiry,  Pike,  Pontotoc,  Prentiss,  Quitman,  Scott,  Sharkey,  Simpson,  SmiA,  Stone,  Sunflower,  Tallahatchie,  Tate, 
Tippah,  Tishomingo,  Tunica,  Union,  Walthall,  Warren,  Washington,  Wayne,  Webster,  Wilkinson,  Winston,  Yalobusha,  Yazoo 


MISSOURI  (GREAT  PLAINS) 

CPIAREAS: 

MSA   Kansas  City,  MO-KS: 
MSA   St.  Louis,  MO-IL: 


COUNTIES 

Cass,  Clay,  Clinton,  Jackson,  Lafayette,  Platte,  Ray 

Franklin,  Jefferson,  Lincoln,  St.  Charles,  St  Louis,  Warren,  St.  Louis  city,  Crawford-Sullivan  (part) 


METROPOLITAN  COUNTIES 
Andrew,  Boone,  Buchanan,  Christian,  Greene,  Jasper,  Newton,  Webster 

NONMETOOPOLPTAN  COUNTIES 

Adair,  Atchison,  Audrain,  Barry,  Barton,  Bates,  Benton,  Bollinger,  Butler,  Caldwell,  Call?  vay,  Camden,  Cape  Girardeau,  Carroll.  Carter,  Cedar, 
Chariton,  Clark,  Cole,  Cooper,  Crawford,  Dade,  Dallas,  Daviess,  Dekalb,  Dent,  Douglas,  Dunklin,  Gasconade,  Gentry,  Grundy,  Harrison,  Henry,- 
Hickory,  Holt,  Howard,  Howell,  Iron,  Johnson,  Knox,  Laclede,  Lawrence,  Lewis,  Linn,  Livingston,  Macon,  Madison,  Manes,  Marion, 
Mcdonald,  Mercer,  Miller,  Mississippi,  Moniteau,  Monroe,  Montgomery,  Morgan,  New  Madrid,  Nodaway,  Oregon,  Osage,  Ozark,  Pemiscot, 
Perry,  Pettis,  Phelps,  Pike,  Polk,  Pulaski,  Putnam,  Ralls,  Randolph,  Reynolds,  Ripley,  Saline,  Schuyler,  Scotland,  Scott,  Shannon,  Shelby,  St. 
Clair,  St.  Francois,  Ste.  Genevieve,  Stoddard,  Stone,  Sullivan,  Taney,  Texas,  VemMi,  Washington,  Wayne,  Worth,  Wri^t 

MONTANA  fROCKY  MOUNTAIN) 

METROPOLITAN  COUNTIES  ' 

Cascade,  Missoula,  Yelk)wstone 

NONMETROPOLFTAN  COUNTIES 
Beaverhead,  Big  Horn,  Blaine,  Broadwater,  Carbon,  Carter,  Chouteau,  Custer,  Daniels,  Dawson,  Deer  Lodge,  Fallon,  Fergus,  Flathead,  Gallatin, 
Garfield,  Glacier,  Golden  Valley,  Granite,  Hill,  Jefferson,  Judith  Basin,  Lake,  Lewis  and  Clark,  Liberty,  Lincoln,  Madison,  Mccone,  Meagher, 
Mineral,  Musselshell,  Park,  Petroleum,  Phillips,  Pondera,  Powder  River,  Powell,  Praine,  Ravalli,  Richland,  Roosevelt,  Rosebud,  Sanders, 
Sheridan,  Silver  Bow,  Stillwater,  Sweet  Grass,  Teton,  Toole,  Treasure.  Valley,  Wheatland,  Wibaux 

NEBRASKA  (GREAT  PLAINS)  * 

METROPOUTAN  COUNTIES 
Cass,  Dakota,  Douglas,  Lancaster,  Sarpy,  Washington 

NONMETROPOLITAN  COUNTIES 
Adams,  Antelope,  Arthur,  Banner,  Blaine,  Boone,  Box  Butte,  Boyd,  Brown,  Buffalo,  Burt,  Butler,  Cedar,  (Thase,  Cherry,  Cheyeftne,  Clay, 
Colfax,  Cuming,  Custer,  Dawes,  Dawson,  Deuel,  Dixon,  Dodge,  Dundy,  Fillmore,  Franklin,  Frontier,  Furnas,  Gage,  Garden,  GarfiekJ,  (josper. 
Grant,  Greeley,  Hall,  Hamilton,  Harlan,  Hayes,  Hitchcock,  Holt,  Hooker,  Howard,  Jefferson,  Johnson,  Kearney,  Keith,  Kcya  Paha,  Kimball, 
Knox,  Lincohi,  Logan,  Loup,  Madison,  Mcpherson,  Merrick,  Morrill,  Nance,  Nemaha,  Nuckolls,  Otoe,  Pawnee,  Perkins,  Phelps,  Pierce,  Platte, 
Polk,  Red  Willow,  Richardson,  Rock,  Saline,  Saunders,  Scotts  Bluff,  Seward,  Sheridan,  Sherman,  Sioux,  Stanton,  Thayer,  Thomas,  Thurston, 
Valley,  Wayne,  Webster,  Wheeler,  York 


V 
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NRVADA  fPACinCyHAWA]!) 

METROPOUTAN  CXRJNTIES 
Ctok.  Nye,  Washoe 

NONMETROPCHJTAN  CXJUNTIES 
Chmchin,  Doughs,  Elko,  Esmeralda,  Eureka.  Hun^wkh,  Lander,  Lincobi,  Lyon,  Mineial,  Pershmg.  Storey,  While  Pine.  Carson  City 

NEW  HAMPSHIRE  fNEW  ENGLAND^ 

CPl  AREAS:  COUNTIES 
PMSA  Boston.  MA-NH 

Rockmgham  County  part: 

PMSA  Lawrence,  MA-NH 

Rockingham  CounQf  part: 


Seabrook  town.  South  HampKxi  town 


Atkinson  town.  Chester  town.  Danvilk  town.JDeny  town,  Fremont  town,  Hampstead  town, 
Kingston  town,  Newton  town,  Plaistow  town.  Raymond  town.  Salem  town.  Sandown  town. 
Windham  town 


PMSA  LowelL  MA-NH 

Hillsborough  county  pt: 

PMSA  Manchester,  NH 

Hillsborough  county  pt 
Merrimack  county  part: 
Rockingham  county  part 

PMSA  Nashua,  NH 

Hillsborough  county  pt: 


Pclhamtown 


Bedford  town,  Goffstown  town,  Manchester  city,  Wcare  town 

Allenstown  town,  Hooksett  town 

Auburn  town,  Candia  town.  Londonderry  town 


Antfieist  town.  BrxxAline  town,  Greenville  town,  Holbs  town,  Hudson  town,  Litchfield  town.  Mason 
town,  Mcnimack  town,  Milford  town.  Mont  Vernon  town.  Nashua  city.  New  Ipswich  town.  Wilton 
town 


PMSA  PortsmouA-Rochester,  NH-ME 
Rockingham  County  part: 


StrafTord  County  part: 


Brentwood  town.  East  Kingston  town,  Epping  town,  Exeter  town,  Greenland  town,  Hampton  town, 
Hanpton  Falls  town,  Kensington  town,  New  Castle  town,  NewfieWs  town,  Newington  town, 
Newmarket  town.  North  Hampton  town,  Portsmouth  city.  Rye  town,  Stratham  town 
Bairington  town,  Dover  city,  Durham  town.  Farmington  town.  Lee  town,  Madbury  town,  Milton 
town,  Rochester  city,  Rollinsford  town,  Somersworth  city 


NONMETROPOLITAN  COUNTIES 
Belknap 
Carroll 
Cheshire 
Coos 
Graflon 
Sulhvan 
Hilbborough  County  part: 


Merrimack  County  part: 


Rockingham  County  part: 
Straflbrd  County  part: 


Antrim  town,  Bennington  town,  Deering  town.  Francestown  town,  Greenfiekl  town,  Hancock  town. 

Hillsborough  town,  Lyndeborough  town.  New  Boston  town,  Peterborough  town,  Sharon  town. 

Temple  town.  Windsor  town 

Andover  town,  Boscawen  town.  Bow  town.  Bradford  town,  Canterbury  town,  Chichester  town. 

Concord  city.  Danbury  town,  Dunbarton  town,  Epsom  town,  Franklin  city.  Henniker  town.  Hill 

town,  Hopkinton  town,  Loudon  town,  Newbury  town.  New  London  town,  Northfiekl  town, 

Pen^woke  town,  Pittsfiek)  town,  Salisbury  town,  Sutton  town,  Wamer  town,  Webster  town,  Wilmot 

town 

Deerfield  town,  Noithwood  town,  Nottingham  town, 

Middleton  town.  New  Durham  town,  Strafford  town 
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NEW  JERSEY  fNEW  YORK^IEW  JERSEY>  "    .    , 

CPI  AREAS:  COUNTIES 

PMSA  Atlantic-Cape  May,  NJ:  Atlantic,  Cape  May 

PMSA  Bergen-Passaic,  NJ:  Bergen,  Passaic 

PMSA  Jersey  City,  NJ:  Hudson 

PMSA  Middlesex-Somerset-Hunterdon,  NJ:  Hunterdon,  Middlesex,  Somerset 

PMSA  Monmouth-Ocean,  NJ:  Monmouth,  Ocean 

PMSA  Newark,  NJ:  Essex,  Morris,  Sussex,  Union,  Warren 

PMSA  Philadelphia,  PA-NJ:  Burlington,  Camden,  Gloucester,  Salem 

PMSA  Trenton,  NJ:  Mercer 

PMSA  Vineland-Millville-Bridgeton,  NJ:  Cumberland 

NEW  MEXICO  rSOUTHWEST) 

METROPOLITAN  COUNTIES 
Bernalillo,  Dona  Ana,  Los  Alamos,  Sandoval,  Santa  Fe,  Valencia 

NONMETROPOUTAN  COUNTIES 

Catron,  Chaves,  Cibola,  Colfax,  Cuny,  Dd>aca,  Eddy,  Grant,  Guadalupe,  Harding,  Hidalgo,  Lea,  Lincoln,  Luna,  Mckinley.  Mora,  Otero,  Quay, 
Rio  Arriba,  Roosevelt,  San  Juan,  San  Miguel,  Sieira,  Socono,  Taos,  Torrance,  Union 

NEW  YORK  (NEW  YORK/NEW  JERSEY) 

.  CPI  AREAS: 

PMSA  Dutchess  County.  NY  : 
PMSA  Nassau-Suffolk,  NY: 
PMSA  NewYoricNY: 
♦COUNTY  Westchester,  NY; 
PMSA  Newburgh,  NY-PA: 


COUNTIES 

Dutchess 

Nassau,  Suffolk  • 

Bmix,  Kings,  New  Yoik,  Putnam,  Queens,  Richmond,  Rockland 

Westchester 

Orange 


METROPOLITAN  COUNTIES 

Albany,  Broome,  Cayuga,  Chautauqua,  Chemung,  Erie,  Genesee,  Herkimer,  Livingston,  Madison,  Monroe,  Montgomery,  Niagara,  Oneida, 
Onondaga,  Ontario,  Orleans,  Oswego,  Rensselaer,  Saratoga,  Schenectady,  Schoharie,  Tioga,  Warren,  Washington,  Wayne 

NONMETROPOLTTAN  COUNTIES 

Allegany,  Cattaraugus,  Chenango,  Clinton,  Columbia,  Cortland,  Delaware,  Essex,  Franklin,  Fulton,  Greene,  Hamilton,  Jefferson,  Lewis,  Otsegb, 
Schuyler,  Seneca,  St.  Lawrence,  Steuben,  Sullivan,  Tompkins,  Ulster,  Wyoming,  Yates 

NORTH  CAROLINA  (SOUTHEAST! 

METROPOLITAN  COUNTIES 

Alantance,  Alexander,  Brunswick,  Bunconibc,  Burke,  Cabarrus,  Caldwell,  Catawba,  Chattiam,  Cumberland,  Currituck,  Davidson,  Davie, 
Durham,  Edgeconnbe,  Forsytti,  Franklin,  Gaston,  Guilford,  Johnston,  Lincohi,  Madisoq,  Mecklenburg,  Nash,  New  Hanover,  Onslow,  Orange, 
Pitt,  Randolph,  Rowan,  Stokes,  Union,  Wake,  Wayne,  Yadkin 

NONMETROPOLTTAN  COUNTIES 

Alleghany,  Anson,  Ashe,  Avery,  Beaufort,  Bertie,  Bladen,  Camden,  Carteret,  Caswell,  Cherokee,  Chowan,  Clay,  Ckveland,  Columbus,  Craven, 
Dare,  Duplin,  Gates,  Graham,  (jranville,  (3reene,  Halifax,  Harnett,  Haywood,  Henderson,  Hertford,  Hoke,  Hyde,  Iredell,  Jackson,  Jones,  Lee, 
Lenoir,  Macon,  Martin,  Mcdowell,  Mitchell,  Montgomery,  Moore,  Northampton,  Pamlico,  Pasquotank,  Pender,  Perquiirons,  Person,  Polk, 
Richnnnd,  Robeson,  Rockingham,  Rutherford,  Sampson,  Scotland,  Stanly,  Surry,  Swain,  Transylvania,  Tyrrell,  Vance,  Warren,  Washington, 
Watauga,  Wilkes,  Wilson,  Yancey 

NORTH  DAKOTA  (ROCKY  MOUNTAIN) 

METROPOLTTAN  COUNTIES 
Burleigh,  Cass,  Grand  Forks,  Morton 

NONMETROPOLTTAN  COUNTIES 

Adams,  Barnes,  Benson,  Billings,  Bottineau,  Bowman,  Burke,  Cavalier,  Dickey,  Divide,  Dunn,  Eddy,  Emmons,  Foster,  Golden  Valley,  Grant, 
Griggs,  Hettinger,  Kidder,  Lamoure,  Logan,  Mchenry,  Mcintosh,  Mckenzie,  Mclean,  Mercer,  Mountrail,  Nelson,  Ohver,  PoiMna,  Pierce, 
Ramsey,  Ransom,  Renville.  Richland,  Rolette,  Sargent,  Sheridan,  Sioux,  Skipe,  Stark,  Steele,  Stutsman,  Towner,  Traill,  Walsh,  Ward,  Wells, 
Williams 
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OHIO  (MIDWEST) 


CPI  AREAS: 
PMSA  Akron,  OH: 
•COUNTY  Brown,  OH: 
•Cincinnati,  OH-KY-IN: 
PMSA  Cleveland-Lorain-Elyria,  OH: 
PMSA  Hamilton-Middlctown,  OH: 


COUNTIES  , 

Portage,  Summit 

Brown 

Ctermont,  Hamilton,  Warren 

Ashtabula,- Cuyahoga,  Geauga,  Lake,  Ijmin,  Medina 

Butler 


METROPOLITAN  COUNTIES 
Allen,  Auglaize,  Behnont,  Carroll,  Qark,  Columbiana,  Crawford,  Delaware.  Fairfield,  Franklin,  Fulton,  Greene,  Jcflferson,  Lawrence,  Licking, 
Lucas,  Madison,  Mahoning,  Miami,  Montgomery,  Pickaway,  Richland,  Stark,  Tmmbull,  Washington,  Wood 

NONMETROPOLTTAN  COUNTIES 

Adams,  Ashland,  Athens,  Champaign,  Clinton,  Coshocton,  Darke,  Defiance,  Erie,  Fayette,  Gallia,  Guernsey,  Hancock.  Hardin,  Harrison,  Henry. 
Highland,  Hocking,  Holmes,  Huron,  Jackson,  Knox,  Logan,  Marion,  Meigs,  Mercer,  Monroe,  Morgan,  Morrow,  Muskingum,  Noble,  Ottawa, 
Paulding,  Perry,  Pike,  Preble,  Putnam,  Ross,  Sandusky,  Scioto,  Seneca,  Shelby,  Tuscarawas,  Union,  Van  Wert,  Vinton,  Wayne,  WilHams, 
Wyandot 

OKLAHOMA  (SOUTHWEST) 

METROPOLFTAN  COUNTIES 
Canadian,  Cleveland,  Comanche,  Creek,  Garfield,  Logan,  Mcclain,  Oklahoma,  Osage,  Pottawatomie,  Rogers,  Sequoyah,  Tulsa,  Wagoner 

NONMETROPOLTTAN  COUNTIES 

Adair,  Alfalfa,  Atoka,  Beaver,  Beckham,  Blaine,  Bryan,  Caddo,  Carter,  Cherokee,  Choctaw,  Cimarron,  Coal,  Cotton,  Craig,  Custer,  Delaware, 
Dewey,  Elhs,  (iarvin,  Grady,  Cirant,  Greer,  Harmon,  Harper,  Haskell,  Hughes,  Jackson,  Jefferson,  Johnston,  Kay,  Kingfisher,  Kiowa,  Latimer,  Lc 
Flore,  Lincoln,  Love,  Major,  Marshall,  Mayes,  Mccurtain,  Mcintosh,  Murray,  Muskogee,  Noble,  Nowata,  Okfuskee,  Okmulgee,  Ottawa,  Pawnee, 
Payne,  Pittsburg,  Pontotoc,  PushmaUha,  Roger  Mills,  Seminole,  Stephens,  Texas,  Tillman,  Washington,  Washita,  Woods,  Woodward 


COUNTIES 

Clackamas,  Columbia,  Multnomah,  Washington,  Yamhill 

Marion,  Polk 


OREGON  (NORTHWEST/ ALASKA) 

CPI  AREAS: 

PMSA  Portland- Vancouver,  OR-WA: 
PMSA  Salem,  OR: 

METROPOLFTAN  COUNTIES 
Benton,  Jackson,  Lane 

NONMETROPOUTAN  COUNTIES  ' 

Baker,  Clatsop,  Coos,  Crook,  Curry,  Deschutes,  Douglas,  Gilliam,  Grant,  Harney,  Hood  River,  Jefferson,  Josephine,  Klamath,  Lake,  Lincoln, 
Linn.  Malheur,  Monow,  Sherman,  Tillamook,  Umatilla,  Union,  Wallowa,  Wasco,  Wheeler 


PENNSYLVANIA  (MID- ATLANTIC) 

CPI  AREAS: 
PMSA  Ncwburgh,  NY-PA: 
PMSA  Philadelphia,  PA-NJ: 
PMSA  Pittsburgh,  PA: 


COUNTIES 

Pike 

Bucks,  Chester,  Delaware,  Montgomery,  Philadelphia 

All^heny,  Beaver,  Butler,  Fayette,  Washington,  Westmoreland 


METROPOLFTAN  COUNTIES 

Berks,  Blair,  Cannbiia,  Carbon,  Centre,  Columbia,  Cumberland,  Dauphin,  Erie,  Lackawanna,  Lancaster,  Lebanon,  Lehigh,  Luzerne,  Lycoming, 
Mercer,  Northampton,  Perry,  Somerset,  Wyoming,  York 

NONMETROPOLTTAN  COUNTIES 

Adams,  Armstrong,  Bedford,  Bradford,  Cameron.  Garion,  Clearfield,  Qinton,  Crawford,  Elk,  Forest,  Franklin,  Fulton,  Greene,  Huntingdon, 
Indiana,  Jefferson,  JuniaU,  Lawrence.  Mc  Kean,  Mifflin,  Monroe,  Montour,  Northumberland,  Potta,  Schuylkill,  Snyder,  Sullivan,  Susquehanna, 
Tioga.  Union,  Venango,  Warren,  Wayne 
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RHODE  ISLAND  WEW  ENGLAND) 


METROPOLITAN  COUNTIES 
Bristol  County  part: 
Kent  County  part: 
Newport  County  part: 
Providence  County  part: 


Washington  County  part: 


Banington  town,  Bristol  town,  Wanen  town 

Coventry  town.  East  Greenwich  town,  Warwick  city,  West  Greenwich  town.  West  Warwick  town 

Jamestown  town,  Little  Compton  town,  Tiverton  town 

Burrillville  town.  Central  Falls  city,  Cranston  city,  Cumberland  town.  East  Providence  city,  Foster 

town,  Glocester  town,  Johnston  town,  Lincoln  town,  North  Providence  town,  North  Smithfield  town, 

Pawtucket  city.  Providence  city,  Scituate  town,  Smithfield  town,  Woonsocket  city 

Charlestown  town,  Exeter  town,  Hopkinton  town,  Narragansett  town.  North  Kingstown  town. 

Richmond  town.  South  Kingstown  town.  Westerly  town 


NONMETROPOLITAN  COUNTIES 
Newport  County  part: 
Washington  County  part: 

SOUTH  CAROLINA  (SOUTHEAST) 


Middletown  town,  Newport  city,  Portsmouth  town 
New  Shoreham  town 


METROPOLITAN  COUNTIES 
Aiken,  Anderson,  Berkeley,  Charleston,  Cherokee,  Dorchester.  Edgefield,  Florence,  Greenville.  Horry,  Lexington,  Pickens.  Richland, 
Spartanburg,  Sumter,  York 

NONMETROPOLITAN  COUNTIES  *  -  ' 

Abbeville,  Allendale,  Ban^ierg,  Bamwcll,  Beaufort,  Calhoun,  Chester,  Chesterfield,  Clarendon,  Colleton,  Darlington,  Dillon,  Fairfield, 
Georgetown,  Greenwood,  Hampton,  Jasper,  Kershaw,  Lancaster,  Laurens,  Lee.  Marion,  Marlboro,  Mccormick,  Newberry,  Oconee,  Orvngcbuig, 
Saluda,  Union,  Williamsburg 

SOUTH  DAKOTA  fROCKY  MOUNTAIN) 

METROPOLITAN  COUNTIES  - 

Lincohi,  Minnehaha,  Pennington  ~  » 

NONMETROPOLITAN  COUNTIES 
Aurora,  Beadle,  Bennett,  BOn  Homme,  Brookings,  Brown,  Brule,  Buffalo,  Butte,  Campbell,  Charles  Mix,  Gark,  Clay,  Codington,  Corson, 
Custer,  Davison,  Day,  Deuel,  Dewey,  Douglas,  Edmunds,  Fall  River,  Faulk,  Grant,  Gregory,  Haakon,  Hamlin,  Hand,  Hanson,  Harding,  Hughes, 
Hutchinson,  Hyde,  Jackson,  Jerauld,  Jones,  Kingsbury,  Lake,  Lawrence,  Lyman,  Marshall,  Mccook,  Mcpherson,  Meade,  Mellette,  Miner, 
Moody,  Perkiiu,  Potter,  Roberts,  Sanborn,  Shannon,  Spink,  Stanley,  Sully,  Todd,  Tripp,  Turner,  Union,  Walworth,  Yankton,  Ziebach 

TENNESSEE  fSOUTHEAST) 

METROPOLITAN  COUNTIES 
Anderson,  Blount,  Carter,  Cheatham.  Chester,  Davidson,  Dickson,  Fayette,  Hamilton,  Hawkins,  Knox,  Loudon,  Madison,  Manon,  Montgomery, 
Robertson,  Rutherford,  Sevier,  Shelby,  Sullivan,  Sutmer,  Tipton,  Unicoi,  Union,  Washington,  Williamson,  Wilson 

NONMETROPOLITAN  COUNTIES 

Bedford,  Benton,  Bledsoe,  Bradley,  Campbell,  Cannon,  Carroll,  Claibome,  Clay,  Cocke,  Coffee,  Crockett,  Cumberland,  Dekalb,  Decatur,  Dyer, 
Fentress,  Franklin,  Gibson,  Giles,  Grainger,  Greene,  Grundy,  Hamblen,  Hancock,  Hardeman,  Hardin,  Haywood,  Henderson,  Henry,  Hickman, 
Houston,  Humphreys,  Jackson.  Jefferson,  Johnson,  Lake,  Lauderdale,  LawretKe,  Lewis,  Lincoln,  Macon,  Marshall,  Maury,  Mcminn,  Mcnairy, 
Meigs,  Monroe,  Moore,  Morgan,  Obion,  Overton,  Perry,  Pickett,  Polk,  Putnam,  Rhea,  Roane,  Scott,  Sequatchie,  Smith,  Stewart,  Trousdale,  Van 
Buren,  Warren,  Wayne,  Weakley,  White 

TEXAS  (SOUTHWEST) 


% 


CPI  AREAS:  COUNTIES 
PMSA  Brazoria,  TX: 
•Dallas,  TX: 

PMSA  Fort  Worth-Arlington,  TX: 
PMSA  Galveston-Texas  City,  TX: 
•COUNTY  Henderson,  TX: 
PMSA  Houston,  TX: 


Brazoria 

Collin.  Dallas,  Denton,  Ellis,  Hunt,  Kaufman,  RockwaU 

Hood,  Johnson,  Parker,  Tarrant 

Galveston 

Henderson 

Chambers,  Fort  Bend,  Harris,  Liberty,  Montgomery,  Waller 


METROPOLITAN  COUNTIES  .^  * 

Archer,  Bastrop,  Bell,  Bexar,  Bowie,  Brazos.  Caldwell.  Cameron,  C^omal,  Coryell,  Ector,  El  Paso,  Grayson,  Gregg,  Guadalupe,  Hardin,  Harrison, 
Hays,  Hidalgo,  Jefferson,  Lubbock,  Mclennan,  Midland,  Nueces,  Orange,  Potter,  Randall,  San  Patricio,  Smith,  Taylor,  Tom  Green,  Travis, 
Upshur,  Victoria,  Webb,  Wichita,  Williamson,  Wilson 
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TEXAS  (Cont> 

NONMETROPOLTTAN  COUNTIES 
Anderson,  Andrews,  Angelina,  Annsas,  Armstrong,  Atiscosa,  Austin.  Bailey.  Bandera,  Baylor.  Bee,  Blanco,  Borden,  Bosque,  Brewster. 
Briscoe,  Brooks,  Brown,  Burleson,  Burnet,  Calhoun.  Callahan,  Camp.  Carson.  Cass,  Castro,  Cherokee,  Chikhtss.  Clay,  Cochran.  Coke, 
Coleman,  Collingsworth,  Cokirado.  Comanche,  Concho,  Cooke,  Cottk.  Crane,  Crockett,  Crosby,  Culberson,  Dallam.  Dawson.  Dewitt.  Deaf 
Smith.  Dclu,  Dickens,  Dimmit,  Donley.  Duval,  Easdand,  Edwards,  Erath,  Falls.  Fannin,  Fayette,  Fisher,  Ftoyd,  Fo«d,  Franklin,  Freestone,  Frio, 
Gaines,  Garza,  Gillespie,  Glasscock,  Gohad,  Gonzales,  Gray,  Grimes,  Hale,  Hall,  Hamilton,  Hmsford,  Hardeman,  Hartley,  Haskell,  Hemphill, 
Hill,  Hockley,  Hopkins,  Houston,  Howard,  Hudspeth,  Hutchinson.  Irion,  Jack,  Jackson,  Jasper,  Jeff  Davis,  Jim  Hogg.  Jim  Wells.  Jones,  Karnes. 
Kendall.  Kenedy,  Kent,  Kerr,  Kimble,  King,  Kinney,  Kleberg,  Knox,  U  Salle,  Lamar,  Lamb,  Lampasas,  Lavaca,  Lee,  Leon.  Limestone, 
Lipscomb.  Live  Oak,  Llano,  Loving,  Lynn,  Madison.  Marion,  Martin,  Mason,  Matagorda,  Maverick,  Mcculloch,  Mcmullen,  Medina,  Menard, 
Milam,  Mills,  Mitchell,  Montague,  Moore,  Morris,  Motley,  Nacogdoches,  Navarro,  Newton,  Nolan,  Ochiltree,  OMham,  Pak)  Pinto,  Panola, 
Paimer,  Pecos,  Polk,  Presidio,  Rains,  Reagan,  Real,  Red  River.  Reeves,  Refugio,  Robeils,  Robertson,  Runnels,  Rusk,  Sabine,  San  Augustine, 
San  Jacinto,  San  Saba.  Schleicher,  Scurry,  Shackelford,  Shelby,  Sherman,  Somervell,  Stair,  Stephens,  Sterling,  Stonewall,  Sutton,  Swisher, 
Terrell,  Teiry,  Throckmorton,  Titus,  Trinity,  Tyler.  Upton,  UvakJe.  Val  Verde.  Van  Zandt.  Walker,  Ward,  Washington,  Wharton,  Wheeler, 
Wilbarger,  Willacy,  Winkler,  Wise,  Wood.  Yoakum,  Young.  Zapata,  Zavala 

tn-AH  (ROCKY  MOUNTAINS 

METROPOLITAN  COUNTIES 
Davis,  Kane,  Salt  Lake,  Utah,  Weber 

NONMETROPOLTTAN  COUNTIES 

Beaver,  Box  Ekler,  Cache,  Carbon,  Daggett,  Duchesne,  Emery,  Garfield,  Grand,  Iron,  Juab,  Millard,  Morgan,  Piute,  Rich,  San  Juan,  Sanpete, 
Sevier,  Summit,  Tooele,  Uintah,  Wasatch,  Washington,  Wayne 

VERMONT  (NEW  ENGLAND) 


METROPOUTAN  COUNTIES 
Chittenden  County  part: 


Franklin  County  part: 
Grand  ble  County  part: 


Burtinglon  city,  CharioOe  town,  Colchester  town,  Essex  town,  Hinesburg  town,  Jericho  town, 

Milton  town.  Richmond  town.  St.  George  town.  Shelbume  town.  South  Burlington  city,  Williston 

town,  Winoos!'?  city 

Fairfax  town,  Georgia  town,  SL  Albans  city,  SL  Albans  town,  Swanton  town 

Grand  isle  town.  South  Hero  town 


NONMETROPOLTTAN  COUNTIES 
Addison 
Bennington 
Caledonia 
Essex 
Lamoille 
Orange 
Orleans 
Rutland 
Washington 
Windham 
Windsor 

Chittenden  County  part 
Franklin  County  part 

Grand  Isle  County  part: 

VIRGINL\  (mid-atlantk:i 


Bolton  town,  Buels  gore,  Huntington  town.  Underbill  town,  Westford  town 

Bakersfield  town,  Berkshire  town.  Enosburg  town,  Fairfiek)  town,  Fletcher  town.  Franklin.  Highgate 

town,  Montgomery  town,  Richford  town,  Sheldon  town 

Alburg  town.  Isle  La  Motte  town.  North  Hero  town 


CPI  AREAS: 
•COUNTY  Clarke,  VA: 
•COUNTY  Culpeper,  VA: 
•COUNTY  King  George,  VA: 
•COUNTY  Warren,  VA: 


COUNTIES 
Clarice 
Culpeper 
King  George 
Warren 
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VIRGINIA  (MID-ATLANTIC^  cont 


CPI  AREAS: 
•Washington,  DC-MD-VA: 


COUNTIES 

Aiiinglon,  Fair&x,  Fauquier,  Loudoun,  Prince  William,  Spotsylvania,  StafTord,  Alexandria  city, 
Fairfax  city.  Falls  Church  city,  Fredericksburg  city,  Manassas  Park  city,  Manassas  city 


METROPOLITAN  COUNTIES 

Albemarle,  Amherst,  Bedford,  Botetourt,  Campbell,  Charles  City,  Chesterfiekl,  Dinwiddie,  Fluvanna,  Gloucester,  Goochland.  Greene,  Hanover, 
Henrico,  kle  of  Wigjit,  James  City,  Mathews,  New  Kent,  Pittsylvania,  Powhatan,  Prince  George,  Roanoke,  Scott,  Washington,  York.  Bedford 
city,  Bristol  city,  Chark>ttesviUe  city,  Chesapeake  city.  Colonial  Heights  city,  Danville  city,  Hampton  city,  Hopewell  city,  Lynchburg  city, 
Newport  News  city,  Norfolk  city,  Petersburg  city,  Poquoson  city,  Portsmouth  city,  Richmond  city,  Roanoke  city,  Salem  city,  Suffolk  city, 
Virginia  Beach  city,  Williamsburg  city 

NONMETROPOLTTAN  COUNTIES 

Accomadc,  All^iany,  Amelia,  Appomattox,  Augusta,  BaA,  Bland,  Brunswick,  Buchanan,  Buckingjum,  Caroline,  Carroll.  Charlotte,  Craig. 
Cumberland,  Dickenson,  Essex,  Floyd,  Franklin,  Fredenck,  Giles,  Grayson,  Greensville,  Halifax,  Henry,  Highland,  King  Wjlham,  King  and 
Queen,  Lancaster,  Lee,  Louisa,  Lunenburg.  Madison,  Mecklenburg,  Middlesex,  Montgomery,  Nelson,  Northaiif>ton,  Northumberland, 
Nottoway,  Orange,  Page,  Patrick,  Prince  Edward,  Pulaski,  Rappahannock.  Richmond,  Rockbiidse.  Rockingjtam.  Russell  Shenmdoah.  Smydi, 
Southampton,  Surry,  Sussex,  Tazewell,  Westmoreland,  Wise,  Wythe 


WASHINGTON  fflORTHWEST/ALASKA^ 

CPI  AREAS: 
PMSA  Bremerton,  WA: 
PMSA  Olympia.  WA: 
PMSA  Po(tland-Vancouver,OR-WA: 
PMSA  Seattk-Beltevue-Everett,  WA: 
PMSA  Tacona,  WA: 

METROPOLITAN  COUNTIES 
Benton,  Franklin,  Spokane,  Whatcom,  Yakima 


COUNTIES  .      • 

Kit$q> 

Thurston 

dark 

Island.  King,  Snohomish 

Pierce 


7-. 


NONMETROPOLTTAN  COUNTIES 
Adams,  Asotin,  Chelan,  Clallam,  Columbia,  Cowlitz,  Douglas,  Ferry,  Garfield,  Grant.  Grays  Harbor,  Jefferson,  Kittitas,  Klickitat,  Lewis, 
Lincotai.  Mason,  Okanogan,  Pacific.  Pcnd  Oreille,  San  Juan,  Skagit,  Skamania,  Stevens,  Wahkiakum,  Walla  Walla,  Whitman 

WEST  VIRGINIA  fMID-ATTANTTO 

CPIAREAS:  COUNTIES 

•COUNTY  Beiteley.  WV:  Beiteiey 

•COUNTY  Jefferson.  WV:  Jefferson 

METROPOLITAN  COUNTIES 
Brooke,  Cabell,  Hancock,  Kanawha,  Matshall,  Mineral.  Ohio,  Putnam,  Wayne,  Wood 

NONMETROPOLTTAN  COUNTIES 

Barbour,  Boone,  Braxton,  Calhoun,  Clay,  Dodtfaidge,  Fayette,  Gihner,  Grant,  Greenbrier,  Hampshire,  Hardy,  Harrison,  Jackson,  Lewis,  Lincoln, 
Logan,  Marion,  Mason,  Mcdowell,  Mercer,  Mingo,  MonongaKa.  Monroe,  Morgan,  Nicholas,  Pendleton,  Pleasants,  Pocahontas,  Preston,  Ralagh, 
Randolph,  Ritchie,  Roane,  Summers,  Taylor,  Tucka,  Tyler,  l^ur,  Webster,  Wetzel,  Wiit.  Wyoming 


WISCONSIN  fMIDWEST^ 

CPIAREAS: 
PMSA  Kenosha,  WI: 
PMSA  Mihwaukee-Waukesha,  WI: 
MSA   Miimeapolis-St  Paul.  MN-Wt 
PMSA  Racine.  WI: 


COUNTIES 

Kenosha 

Milwaukee,  Ozaukee,  Washington.  Waukesha 

Pierce.  St  Croix 

Racine 


METROPOLTTAN  COUNTIES 
Brown,  Cahimet,  Chippewa,  Dane,  Douglas,  Eau  Claire,  La  Crosse,  Marathon.  Outaganae.  Rock,  Sheboygan.  Wiimebago 
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WISCONSIN  (Cont.) 

NONMETROPOUTAN  COUNTIES 

Adams,  Ashhnd,  Barron,  BayfieW,  Buffalo,  Burnett,  Clark,  Columbia,  Crawford,  Dodge,  Door,  Dunn,  Florence,  Fond  du  Lac,  Forest,  Grant, 
Green,  Green  Uke,  Iowa,  htm,  Jackson,  Jefferson,  Juneau,  Kewaunee,  Lafayette,  Langlade,  Lincoln,  Manitowoc,  Marinette,  Marquette, 
Menominee,  Monroe,  Oconto,  Oneida,  Pepin,  Polk,  Portage,  Price,  Richland,  Rusk.  Sauk,  Sawyer,  Shawano,  Taykx,  Trempealeau,  Vernon, 
Vilas,  WaNrorth,  Washburn,  Waupaca,  Waushara,  Wood 

WYOMING  rROCKY  MOUNTAINS 

METROPOUTAN  COUNTIES 
Laramie,  Natrona 

NONMETROPOUTAN  COUNTIES 

Albany,  Big  Horn,  Campbell.  Carbon,  Converse,  Crook,  Fremont,  Goshen.  Hot  Springs,  Johnson,  Lincoln,  Niobrara,  Park,  Platte,  Sheridan, 
Sublette,  Sweetwater,  Teton,  Uinta,  Washakie,  Weston 

PACIFIC  ISLANDS  fPAdFlOHAWAIl) 

NONMETROPOLITAN  COUNTIES 
American  Samoa,  Guam,  Northern  Mariana  Islands,  Palau 

PUERTO  RICO  fSOUTHEAST) 

METROPOLITAN  COUNTIES 
Agnada,  Aguadilla,  Aguas  Buenas,  Anasco,  Arecibo,  BarceloneU,  Bayamon,  Cabo  Rqjo,  Caguas,  Camuy,  Canovanas,  Carolina,  Catano,  Caycy, 
Ceiba,  Cidra,  Comeno,  Corozal,  Dorado,  Fajardo,  Florida,  Guayanilla,  Guaynabo,  Gurabo,  Hatillo,  Hormigueros,  Humacao,  Juana  Diaz,  Juncos, 
Las  Piedias,  Loiza,  Luquillo,  Manati,  Mayaguez,  Moca,  Morovis,  Naguabo,  Naranjito,  Penuelas,  Ponce,  Rio  Grande,  Sabana  Grande,  San 
German,  San  Juan,  San  Lorenzo,  Toa  Alta,  Toa  Baja,  Trujilk)  Alto,  Vega  Alta,  Vega  Baja,  Villalba,  Yabucoa,  Yauco 

NONMETROPOLITAN  COUNTIES  . 

Aibonito,  Arroyo,  Adjuntas,  Barranquitas,  Ciales,  Coamo,  Culcrbra,  Guanica,  Guayama,  Isabcla,  Jayuya,  Lajas,  Lares,  Las  Marias,  Maricao, 

Maunabo,  Orocovis,  Patillas,  Quebradillas,  Rincon,  Salinas,  San  Sebastia,  Santa  Isabel,  Utuado,  Vieques 

VIRGIN  ISLANDS  (SOUTHEAST) 

NONMETROPOLFTAN  COUNTIES 
Virgin  Island 


(PR  Doc.  03-1273  Filed  1-21-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-25888;  File  No.  S7-13-02] 
RIN  3235-AI28 

Transactions  of  Investment  Companies 
With  Portfolio  and  Sul}adviser 
Affiliates 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
adopting  amendments  to  rules  under  the 
Investment  Company  Act  of  1940  to 
expand  the  current  exemptions  for 
investment  companies  ("funds")  to 
engage  in  transactions  with  "portfolio 
affiliates" — compemies  that  are  affiliated 
with  the  fimd  solely  as  a  result  of  the 
fund  (or  an  affiliated  fund)  controlling 
them  or  owning  more  than  five  percent 
of  their  voting  securities.  The 
Commission  is  also  adopting  one  new 
rule  and  several  rule  amendments  to 
permit  funds  to  engage  in  transactions 
with  subadvisers  of  affiliated  funds.  The 
rules  are  designed  to  permit  transactions 
between  funds  and  certain  affiliated 
persons  under  circumstances  where  it  is 
unlikely  that  the  affiliate  would  be  in  a 
position  to  take  advantage  of  the  fund. 
EFFECTIVE  DATE:  Effective  Date:  February 
24,  2003.  Compliance  Date:  April  23, 
2003.  Section  II  of  this  document 
contains  more  information  on  transition 
prior  to  the  compliance  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Middlebrooks,  Jr.,  Attorney, 
or  Martha  B.  Peterson,  Special  Counsel, 
at  (202)  942-0690,  Office  of  Regulatory 
Policy,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0506. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
today  is  adopting  new  rule  17a-10  (17 
CFR  270.17a-10)  and  amendments  to 
rules  lOf-3  (17  CFR  270.10f-3),  12d3-l 
(17  CFR  270.12d3-l),  17a-6  (17  CFR 
270.17a-€),  17d-l  (17  CFR  270.17d-l), 
and  17e-l  (17  CFR  270.17e-l)  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a)  ("Investment  Company  Act" 
or  "Act").i 


'  Unless  otherwise  noted,  when  we  refer  to  rules 
lOf-3.  12d3-l,  17ft-6.  17a-10,  17d-l.  or  17e-l.  or 
any  paragraph  of  those  rules,  we  are  referring  to  the 
following  sections  of  the  Code  of  Federal 
Regulations  in  which  each  of  these  rules  is 
published,  as  amended  by  this  release:  17  CFR 
270.10f-3.  17  CFR  270.12d3-l,  17  CFR  270.17a-6, 
17  CFR  270.17a-10,  17  CFR  270.17d-l,  or  17  CFR 
270.17e-l  respectively. 
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Executive  Summary 

The  Commission  is  adopting  one  new 
rule  and  amending  five  current  rules  to 
permit  investment  companies  ("funds") 
and  certain  of  their  affiliated  persons  to 
enter  into  a  variety  of  transactions  and 
joint  arrangements  without  first 
obtaining  an  individual  exemptive  order 
from  the  Commission.  Amendments  to 
rules  17a-17d-l(d)(5)  expand  the 
circumstances  in  which  a  fund  may 
enter  into  principal  transactions  and 
joint  arrangements  with  its  portfolio 
affiliates,  and  the  portfolio  affiliates  of 
affiliated  funds.  New  rule  17a-10  and 
the  amendments  to  rules  lOf-3, 12d3-l, 
and  1 7e-l  expand  the  circumstances  in 
which  a  fund  may  engage  in 
transactions  and  arrangements  with 
persons  who  are  affiliated  persons  of  the 
fund  because  they  provide  investment 
advice  with  respect  to  (i)  an  affiliated 
fimd,  or  (ii)  a  portion  of  the  fund's 
assets  that  will  be  unaffected  by  the 
transaction. 

I.  Discussion 

The  Investment  Company  Act 
prohibits  certain  transactions  between 
investment  companies  and  their 
affiliated  persons  ("first-tier  affiliates") 
and  affiliated  persons  of  their  affiliated 
persons  ("second-tier  affiliates"). ^  The 


Act's  restrictions  are  designed  to 
prevent  these  persons  from  managing 
the  fund  for  their  own  benefit,  rather 
than  for  the  benefit  of  the  fund's 
shareholders. 3  Affiliated  persons  of  a 
fund  include  (i)  its  investment  adviser 
and  any  subadvisers,''  (ii)  companies  the 
fund  controls  or  five  percent  (or  more) 
of  whose  securities  are  held  by  the  fund, 
(iii)  persons  who  control  the  fund,  and 
(iv)  persons  who  are  under  common 
control  with  the  fimd.^ 

In  April  2002,  we  proposed  to  exempt 
certain  persons  from  the  Act's 
restrictions  on  affiliated  transactions.^ 
Under  the  proposal,  funds  would  be 
permitted  to  enter  into  transactions  with 
two  types  of  affiliated  persons — 

•  Portfolio  affiliates,  which  are 
companies  that  are  affiliated  persons  of 
a  fund  because  the  fund  controls  the 
company,  or  holds  five  percent  or  more 
of  the  company's  voting  securities,  and 


2  See  section  17(a)  [15  U.S.C.  80a-17(a)l 
(prohibiting  Rrst-  and  second-tier  affiliates  of  a  fund 
from  borrowing  money  or  other  property  from,  or 
selling  or  buying  securities  or  other  property  to  or 
from  the  fund,  or  any  company  that  the  fund 
controls);  section  17(d)  (15  U.S.C.  80a-17(d)l 
(making  it  unlawful  for  first-  and  second-tier 


affiliates  of  a  fund,  the  fund's  principal 
underwriters,  and  affiliated  persons  of  the  fund's 
principal  underwriters,  acting  as  principal,  to  effect 
any  transaction  in  which  the  fund  or  a  company 
controlled  by  the  fund  is  a  joint  or  a  joint  and 
several  participant  in  contravention  of  Commission 
rules);  rule  17d-l(a)  (prohibiting  first-  and  second- 
tier  affiliates  of  a  fund,  the  fund's  principal 
underwriter,  and  affiliated  persons  of  the  fund's 
principal  underwriter,  acting  as  principal,  from 
participating  in  or  effecting  any  transaction  in 
connection  with  any  joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  in  which  any 
such  fund  or  company  controlled  by  a  fund  is  a 
participant  unless  an  application  regarding  such 
enterprise,  arrangement  or  plan  has  been  filed  with 
the  Commission  and  has  been  granted);  section  10(f) 
(15  U.S.C.  80a-10(f)|  (prohibiting  a  fund  ft-om 
purchasing  securities  in  a  primary  offering  if  certain 
affiliated  persons  of  the  fund  are  members  of  the 
underv»rriting  or  selling  syndicate);  section  17(e)  [15 
U.S.C.  80a-17(e)|  (limiting  the  remuneration  that 
first-  and  second-tier  affiliates  of  a  fund  may  receive 
in  transactions  involving  the  fund,  and  companies 
that  the  fund  controls);  and  section  12(d)(3)  [15 
U.S.C.  80a-12(d)(3)l  and  rule  12d3-l  (together 
prohibiting  a  fund  from  acquiring  securities  issued 
by,  among  others,  its  own  investment  adviser). 

■'  See  Investment  Trusts  and  Investment 
Companies:  Hearings  on  S.  3580  Before  a 
Subcomm.  of  the  Senate  Comm.  On  Banking  and 
Currency,  76th  Cong.,  3d  Sess.  37  (1940)  (Statement 
of  Commissioner  Healy). 

■*  Many  funds  use  "subadvisers"  to  help  manage 
fund  assets.  A  subadviser  is  an  investment  adviser 
for  purposes  of  the  1940  Act.  The  1940  Act 
describes  an  "investment  adviser"  as  a  person  who 
regularly  furnishes  advice  to  the  fund  with  respect 
to  the  desirability  of  investing  in,  purchasing,  or 
selling  securities  or  other  property,  or  is 
empowered  to  determine  what  securities  or  other 
property  are  to  be  purchased  or  sold  by  the  fund. 
15  U.S.C.  80a-2(a)(20).  The  investment  adviser  may 
act  pursuant  to  a  contract  with  a  fund  |15  U.S.C. 
80a-2(a)(20)(A)|  or  pursuant  to  a  contract  with  an 
investment  adviser  that  has  contracted  with  the 
fund.  15  U.S.C.  80a-2(a)(20)(B). 

3  See  15  U.S.C.  80a-2(a)(3)  (defining  'affiliated 
person").  Unless  otherwise  noted,  in  this  release  we 
will  use  the  term  "affiliated  person"  to  include  both 
first-  and  second-tier  affiliates  of  a  fund. 

*  See  Transactions  of  Investment  Companies  With 
Portfolio  and  Subadvisory  Affiliates,  Investment 
Company  Act  Release  No.  25557  (Apr.  30,  2002)  |67 
FR  31081  (May  8,  2002)1  ( "Proposing  Release  "). 
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•  Subadviser  affiliates,  which  are 
persons  that  are  affiliated  persons  of  a 
fund  because  they  are  the  fund's 
subadvisers  (first-tier  affiliates], 
affiliated  persons  of  the  fund's 
subadvisers  (second-tier  affiliates),  or 
subadvisers  of  other  affiliated  funds 
(second-tier  affiliates). 

We  published  the  proposals  id 
response  to  th6  growth  of  funds  and 
changes  in  their  organization,  which 
have  resulted  in  a  growing  number  of 
persons  with  whom  a  fund  may  not 
enter  into  transactions.'  The 
amendments  were  designed  to  permit 
transactions  between  funds  and  these 
affiliated  persons  in  circumstances  in 
which  it  is  unlikely  that  the  affiliate 
would  be  in  a  position  to  take  advantage 
of  the  fund.  We  received  nine  comments 
on  the  proposal."  The  commenters 
supported  the  proposed  rule  and 
amendments,  but  suggested  changes. 
Today  we  are  adopting  rule  17a-10  and 
amendments  to  rules  lOf-3, 12d3-l, 
17a-6,  17d-l,  and  17e-l  substantially 
as  proposed,  with  changes  that  respond 
to  issues  raised  by  conunenters. 

A.  Portfolio  Affiliates 

1.  Second-Tier  Affiliates 

Rides  17a-6  and  17d-l(d)(5)  permit  a 
fund  and  its  portfolio  affiliates  to  engage 
in  principal  transactions  and  enter  into 
joint  arrangements  that  would  otherwise 
be  prohibited  by  section  17(a),  or  by 
section  17(d)  and  rule  17d-l(a).  We 
proposed  to  amend  rules  17a-6  and 
17d-l  (d)(5)  to  permit  a  fund  to  enter 
into  principal  transactions  and  joint 
arrangements  not  only  with  its  own 
portfolio  affiliates,  but  also  with 
portfolio  affiliates  of  funds  that  are 
under  common  control  with  the  fund. 
Commenters  supported  the 
amendments,  and  we  are  adopting  them 
substantially  as  proposed.^  The 
amendments  permit  funds  to  enter  into 
transactions  with  portfolio  affiliates  of 
other  funds  in  the  same  fund  complex, 
subject  to  the  same  conditions  under 
which  a  fund  may  enter  into 
transactions  and  arrangements  with  its 
own  portfolio  affiliates.'" 


^Id.  at  nn.  12-16  and  accompanying  text. 

■  The  comment  letters  and  a  summary  of 
comments  prepared  by  our  staff  are  available  for 
public  inspection  and  copying  in  the  Commission's 
Public  Reference  Room.  450  5th  Street,  NW, 
Wa»hington,  DC  (File  No.  S7-21-01).  The  comment 
summary  is  also  available  on  the  Commission's 
Internet  Web  site. 

^One  technical  change  we  have  made  is 
discussed  in  note  13  infra. 

'•See  note  19,  infra,  discussing  when  funds  in  a 
fund  complex  are  affiliated  persons  because  they 
are  under  common  control. 


2.  Financial  Interests 

A  fimd  may  not  rely  on  the 
exemptions  in  rules  17a-6  and  17d- 
1(d)(5)  to  enter  into  principral 
transactions  or  joint  arrangements  with 
portfoUo  affiliates  if  certain  persons 
(such  as  the  fund's  adviser,  officers,  and 
principal  underwriter,  which  we  will 
refer  to  as  "Prohibited  Participants"), 
have  a  financial  interest  in  a  party  to  the 
transaction  or  arrangement  (other  than 
the  fund  itself)."  We  proposed  to 
amend  the  rules  to  permit  a  portfolio 
affiliate  to  enter  into  a  transaction  or 
arrangement  with  the  fund  if  a 
Prohibited  Participant  has  a  financial 
interest  that  the  fund's  board  determines 
is  not  "material.''''^  Commenters 
supported  the  amendment,  and  we  are 
adopting  it  substantially  as  proposed. '^ 
In  determining  whether  a  financial 
interest  is  "material,"  the  board  should 
consider  whether  the  natiue  and  extent 
of  the  interest  in  the  transaction  is 
sufficiently  small  that  a  reasonable 
person  would  not  believe  that  the 
interest  affected  the  determination  of 
whether  to  enter  into  the  transaction  or 


"See  rules  17a-6(a)and  17d-l(d)(5){il 
(prohibiting  the  following  persons  from 
participating  in,  or  having  a  financial  interest  in  a 
participant  in  the  transaction  or  arrangement:  (1)  an 
officer,  director,  employee,  investment  adviser, 
member  of  an  advisory  board,  depositor,  promoter 
of,  or  principal  underwriter  for  the  fund:  (2)  a 
person  directly  or  indirectly  controlling  the  fund: 
(3)  B  person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to  vote  five 
percent  or  more  of  the  outstanding  voting  securities 
of  the  fund;  (4)  a  person  directly  or  indirectly  under 
common  control  with  the  fund;  and  (5)  affiliated 
persons  of  the  foregoing). 

<'  See  Proposing  Release,  supra  note  6,  at  n.  28 
and  accompanying  text.  We  also  proposed  to 
eliminate  a  condition  in  rule  17d-l(d)(S)  that 
limited  a  fund  to  committing  no  more  than  five 
percent  of  its  assets  to  a  joint  enterprise  with  a 
portfolio  affiliate.  Id.  at  nn. 32-34  and 
accompanying  text.  We  received  no  comment  on 
this  proposal  and  are  adopting  the  amendment  as 
proposed. 

'^One  commenter  pointed  out  that  a  fund  might 
be  unable  to  rely  on  the  proposed  rules  if  an 
affiliated  fund  has  a  financial  interest  in,  but  is  not 
affiliated  with,  the  portfolio  affiliate.  For  example, 
assume  that  Fund  A  and  Fund  B,  which  have  the 
same  principal  adviser,  own  six  percent  and  three 
percent,  respectively,  of  the  outstanding  voting 
securities  of  Company  X.  Fund  A  wants  to  enter 
intp  a  transaction  to  purchase  commercial  paper 
issued  by  Company  X.  Under  the  proposed 
amendments  to  rule  17a-6,  Fund  A  might  have 
been  unable  to  do  so.  This  is  because  Fund  B,  a 
Pr6hibited  Participant,  might  be  deemed  to  have  a 
disqualifying  "financial  interest"  in  a  party  to  the 
transaction  (Company  X).  A  second  commenter 
made  a  similar  observation.  We  have  revised  the 
rules  to  make  clear  that  this  type  of  transaction  is 
permissible.  See  rule  178-6(a)(4)(ii)  (providing  that 
a  fund  under  common  control  with  the 
participating  fund  is  not  a  Prohibited  Participant  if 
the  fund's  "sole  interest  in  the  transaction  or  a  party 
to  the  transaction  is  an  interest  in  (the  portfolio 
affiliate)"). 


arrangement  or  the  terms  of  the 
transaction  or  arrcingement. 

3.  Time  Periods 

Currently,  rule  1 7a-6  prohibits 
transactions  with  portfolio  affiliates 
when  a  Prohibited  Participant  "has,  or 
within  six  months  prior  to  the 
transaction  had,  or  pursuant  to  an 
arrangement  will  acquire"  a  financial 
interest  in  a  party  to  the  transaction.^* 
Rule  17d-l (d)(5)  prohibits  joint 
transactions  with  portfolio  affiliates  if 
the  Prohibited  Participant  "is,  was,  or 
proposes  to  be  a  participant"  in  the  joint 
arrangement.'-^  "Hie  Conunission 
proposed  to  reconcile  these  time 
periods,  using  the  more  limited 
approach  of  rule  17a-6."*  Under  the 
proposed  amendments,  the  rule  would 
be  available  unless  a  Prohibited 
Participant  had  a  financial  interest  in  a 
party  to  the  transaction  within  the 
previous  six  months  (as  opposed  to  a 
financial  interest  at  any  time  in  the 
past).''  We  are  adopting  the  amendment 
as  proposed.'" 

B.  Subadviser  Affiliates 

Most  funds  are  today  organized  by  an 
investment  adviser  that  advises  and 
provides  administrative  services  to  a 
number  of  other  funds  in  the  same  fund 
complex.  As  a  result,  advisers  and 
subadvisers  to  a  fund  are  not  only  first- 
tier  affiliates  of  any  funds  they  advise; 
they  may  also  be  second-tier  affiliates  of 
the  other  funds  in  the  complex.'^ 


•■I  See  prior  rule  17a-6(a)(5)(ii). 

•5  See  prior  rule  17d-l(d)(5)(i). 

'^  See  Proposing  Release,  supra  note  6.  at  nn.  29- 
30  and  accompanying  text. 

''As  discussed  above,  the  fund's  board  of 
directors  could  also  determine  that  a  financial 
interest  held  within  the  6  months  preceding  the 
transaction  is  not  material. 

'•See rules  178-6(b)(l}(ii)  and  17d-l(d)(5)(ii)(B). 
One  commenter  argued  that  the  rules'  exemptions 
should  be  available  without  regard  to  the  past 
financial  interests  of  the  fund's  affiliated  persons. 
The  commenter  asserted  that  the  past  financial 
interest  of  an  affiliated  person  would  probably  not 
raise  the  investor  protection  concerns  that  the  rules 
are  intended  to  address.  We  disagree.  The  rules 
protect  funds  in  circumstances  where  the  actions  of 
an  affiliated  person  may  continue  to  be  influenced 
by  the  person's  prior  financial  interests.  The  rules 
are.  in  this  respect,  analogous  to  r^ulations  that  in 
other  contexts  prohibit  an  employee  from  working 
on  matters  that  involve  former  employers  or  clients. 
See,  e.g..  17  CFR  210.2-01(c)(2Miii)  and  (iv) 
(describing  circumstances  in  which  an  accountant 
is  not  independent  as  a  result  of  employment  by  the 
accountant  of  a  former  employee  of  the  audit  client, 
or  employment  by  the  audit  client  of  a  former 
employee  of  the  accountant). 

'°  Funds  in  a  fund  complex  are  under  the 
common  control  of  an  investment  adviser  or  other 
person  when  the  adviser  or  other  person  exercises 
a  controlling  influence  over  the  management  or 
policies  of  the  funds.  15  U.S.C  80a-2(a)(9)  Not  all 
advisers  control  the  funds  they  advise.  The 
determination  of  whether  a  fund  is  under  the 

Conlinirad 
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provisions  of  the  Act  may  restrict  the 
ability  of  subadviser  affiliates  to  enter 
into  transactions  or  arrangements  with  a 
fund  even  if  the  subadviser  affiliate 
lacks  the  ability  to  influence  the  fund.^" 
We  proposed  one  rule  and  a  number  of 
rule  amendments  to  exempt  transactions 
and  arrangements  between  funds  and 
their  subadviser  affiliates  where  there  is 
'  little  risk  that  the  affiliated  person  is  in 
a  position  to  take  advantage  of  the  fund. 

1.  Principal  Transactions  With 
Subadvisers:  Section  17(a) 

Section  17(a)  of  the  Act  prohibits  a 
subadviser  that  is  an  affiliated  person  of 
a  fund  from  borrowing  money  or  other 
property  from,  or  selling  or  buying 
securities  or  other  property  to  or  from, 
the  fund  or  any  company  that  the  fund 
controls. 21  We  proposed  new  rule  17a- 
10  to  permit  (i)  a  subadviser  of  a  fund 
to  enter  into  transactions  with  funds  the 
subadviser  does  not  advise  but  which 
are  affiliated  persons  of  a  fund  that  it 
does  advise  (e.g.,  other  funds  in  the 
fund  complex),  and  (ii)  a  subadviser 
(and  its  affiliated  persons)  to  enter  into 
transactions  and  arrangements  with 
funds  the  subadviser  does  advise,  but 
only  with  respect  to  discrete  portions  of 
the  subadvised  fund  for  which  the 
subadviser  does  not  provide  investment 
advice.22 

Our  proposed  exemption  was  subject 
to  two  conditions.  First,  the  subadvisory 
relationship  must  be  the  sole  reason 
why  section  1 7(a)  prohibits  the 
transaction;  and  second,  the 
participating  subadviser  (i.e.,  the  one 
who,  or  whose  affiliated  person,  enters 
into  the  transaction  or  arrangement)  and 
any  subadviser  of  the  participating  fund 
or  portion  of  a  fund's  portfolio  (i.e.,  the 
one  advising  the  fund  to  enter  into  the 
transaction)  must  be  prohibited  by  their 


control  of  its  adviser,  officers  or  directors  depends 
on  all  of  the  relevant  facts  and  circumstances.  See 
Proposing  Release,  supra  note  6.  at  n.l4. 
Throughout  this  release,  we  presume  that  the  funds 
in  a  fund  complex  are  under  common  control,  as 
funds  that  are  not  affiliated  persons  will  not  require 
and  thus  will  not  rely  on  the  proposed  exemptions. 

^"For  example,  if  Funds  A  and  B  are  under  the 
common  control  of  a  principal  adviser,  and 
Subadviser  A  provides  investment  advice  only  with 
respect  to  Fund  A,  then  Subadviser  A  is  a  second- 
tier  affiliate  of  Fund  B.  and  subject  to  all  of  the  Act's 
prohibitions  against  transactions  involving  second- 
tier  affiliates,  even  though  Subadviser  A  may  not 
have  the  ability  to  influence  Fund  B. 

''  Section  17(a)  also  prohibits  affiliated  persons  of 
the  subadviser  from  entering  into  such  transactions 
if  the  subadviser  is  a  first-tier  affiliate  of  the  fund. 

2^  See  Proposing  Release,  supra  note  6,  at  nn.  42- 
46  and  accompanying  text.  This  second  category  of 
relief  would  thus  be  available  only  when  a  fund  has 
one  or  more  subadvisers,  which  are  responsible  for 
managing  discrete  portions  of  the  fund's  assets.  The 
rule  permits  the  adviser  of  one  portion  of  the  fund 
to  direct  that  portion  to  engage  in  a  principal 
transaction  with  the  subadviser  of  another  portion 
of  the  fund's  assets. 


advisory  contracts  from  consulting  with 
each  other  concerning  securities 
transactions  of  the  participating  fund  or 
portion.  2^ 

While  all  commenters  supported  the 
new  exemption,  two  asserted  that  we 
should  not  condition  the  exemption  in 
rule  17a-10  on  fund  subadvisers  being 
contractually  prohibited  from 
consulting  with  one  another  concerning 
securities  transactions  of  the  fund.^^ 
These  commenters  suggested  that  the 
condition  was  unnecessary  because 
subadvisers  rarely,  if  ever,  consult  with 
one  another  concerning  fund 
transactions.  The  rule's  exemption, 
however,  is  premised  on  the 
unlikelihood  that  a  subadviser 
participating  in  the  transaction  will  be 
able  to  influence  investment  decisions 
made  on  behalf  of  a  fund  (or  portion  of 
a  fund)  that  it  does  not  advise.  To  the 
extent  that  such  discussions  among 
subadvisers  do  occur,  they  increase  the 
likelihood  of  reciprocal  arrangements. 
We  are,  therefore,  adopting  the 
provision  as  proposed,  with  one 
revision  that  clarifies  that  the 
prohibitions  extend  to  transaction  of  the 
fund  in  any  type  of  assets,  not  just 
securities.  25 

2.  Transactions  With  Subadvisers  as 
Brokers:  Section  17(e) 

Section  17(e)(2)  of  the  Act  generally 
limits  the  remiuieration  that  an 
affiliated  person  of  a  fund,  acting  as 
broker,  may  receive  for  effecting 
purchases  and  sales  of  securities  on  a 
securities  exchange  on  behalf  of  the 
fund,  or  a  company  the  fund  controls, 
to  the  "usual  and  customary  broker's 


23  See  Proposing  Release,  supra  note  6,  at  nn.  44- 
45  and  accompanying  text.  We  note  that  while  the 
rule  does  not  contain  a  condition  prohibiting 
subadvisers  and  principal  advisers  from  consulting 
with  each  other,  the  principal  adviser  (like  the 
subadvisers)  remains  a  fiduciary  of  the  fund  and 
may  not  collaborate  with  fund  subadvisers  for 
purposes  of  overreaching  the  fund.  See  Proposing 
Release,  supra  note  6,  at  n.  45. 

^*  Two  commenters  requested  that  we 
affirmatively  state  that  two  funds,  with  different 
principal  advisers  but  a  common  subadviser,  are 
not  under  common  control,  and  therefore  not 
affiliated  persons.  One  commenter  argued  that 
otherwise  the  rule  would  be  unnecessary,  as  two 
funds  that  share  a  principal  investment  adviser,  but 
different  subadvisers  could  not  then  be  under 
common  control.  As  we  stated  in  the  Proposing 
Release,  not  all  advisers  control  the  funds  they 
advise,  and  the  determination  of  whether  a  fund  is 
under  the  control  of  its  adviser  (or  subadviser), 
officers,  or  directors  depends  on  the  relevant  facts 
and  circumstances.  See  Proposing  Release,  supra 
note  6,  at  n.  14. 

2SRule  17a-10(a)(2)(i).  As  we  stated  in  the 
Proposing  Release,  we  would  not  view  changes  to 
subadvisory  contracts  that  are  made  to  comply  with 
the  conditions  of  this  rule  to  be  material  for 
purposes  of  section  15  of  the  Investment  Company 
Act  [15  U.S.C.  80a-15|,  and  funds  would  not  have 
to  obtain  shareholder  approval  of  such  changes.  See 
Proposing  Release,  supra  note  6,  at  section  IU.B.2. 


commission."  26  Section  17(e)(2)'s  limits 
apply  to  purchases  and  sales  made  on 
behalf  of  a  fuud  by  affiliated  persons, 
which  include  the  fund's  subadviser  (a 
first-tier  affiliate),  affiliated  persons  of 
the  subadviser  (second-tier  affiliates), 
and  may  include  subadvisers  of  funds 
under  common  control  with  the  fund 
(second-tier  affiliates). 

Rule  1 7e-l  describes  the 
circumstances  in  which  remuneration 
received  by  an  affiliated  person  of  a 
fund  qualifies  as  the  "usual  and 
customary  broker's  commission."  The 
rule,  among  other  things^ requires  that 
the  fund's  board  of  directors  review 
transactions  to  determine  that  they 
comply  with  procediu-es  adopted  by  the 
board  to  ensure  that  the  remuneration 
received  by  the  affiliated  person  does 
not  exceed  the  usual  and  customary 
broker's  commission  ("review 
requirement"). 27  In  addition,  the  fund 
must  maintain  a  record  of  the 
transactions  ("recordkeeping 
requirement"). 28  The  review  and 
recordkeeping  requirements  of  rule  17e- 
1  were  designed  to  permit  fund 
directors  and  our  examination  staff  to 
monitor  the  reasonableness  and  fairness 
of  remimeration  received  by  affiliated 
persons  of  the  fimd.29 

We  proposed  to  amend  rule  1 7e-l  to 
permit  a  fluid's  subadviser  (or  other 
affiliated  person)  to  receive 
remuneration  for  service  as  a  broker 
without  complying  with  the 
recordkeeping  and  review  requirements, 
in  circumstances  in  which  the  affiliated 
person  has  very  limited  ability  to 
influence  decisions  regarding  execution 
of  fund  securities  transactions,  ire., 
when  the  affiliated  person  would  be 
eligible  to  enter  into  principal 
transactions  with  the  fund  under  rule 
17a-10.^''  Commenters  supported  the 

20  Section  17(e)(2)  limits  the  remuneration  that  an 
affiliated  person  of  a  fund,  acting  as  broker,  may 
receive  in  connection  with  a  securities  transaction 
to  (A)  the  usual  and  customary  broker's  commission 
for  transactions  effected  on  an  exchange,  (B)  two 
percent  of  the  sales  price  for  secondary  distribution, 
and  (C)  one  percent  of  the  purchase  or  sale  price 
for  other  purchases  or  sales. 

^'  Rule  17e-l(a)  and  (b).  The  rule  also  requires 
that  a  majority  of  the  directors  of  the  fund  not  be 
"interested  persons"  of  the  fund,  that  those 
directors  select  and  nominate  any  other 
disinterested  directors,  and  any  person  who  acts  as 
legal  counsel  for  the  disinterested  directors  be  an 
independent  legal  counsel.  Rule  17e-l(c).  Section 
2(a)(19)  identifies  persons  who  are  "interested 
persons"  of  a  hind.  15  U.S.C.  80a-2(a)(19). 

z»Rulel7e-l(d). 

^«  Agency  Transactions  by  Affiliated  Persons  on 
a  Securities  Exchange,  Investment  Company  Act 
Release  No.  10605  (Feb.  27,  1979)  |44  FR  12202 
(Mar.  6, 1979)1  at  n.lO  and  accompanying  text. 

^  See  Proposing  Release,  supra  note  6,  at  n.  51 
and  accompanying  text. 
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amendment,  which  we  are  adopting  as 
proposed.  31 

3.  Purchases  Duxing  Primary  Offering 
Underwritten  by  Subadvisers:  Section 
10(f) 

Section  10(f)  of  the  Act  prohibits  a 
fund  from  purchasing  any  security 
diuing  an  underwriting  or  selling 
syndicate  if  the  fund  has  certain 
affiliated  relationships  with  a  principal 
imderwriter  of  the  security.  ^2  The 
section  protects  fund  shareholders  by 
preventing  an  affiliated  underwriter 
from  placing  or  "dumping" 
uiunarketable  securities  with  the  fund.^^ 
Rule  lOf-3  provides  an  exemption  from 
the  prohibition  in  section  10(f)  if  certain 
conditions  are  satisfied.^*  One-of  rule 
lOf-3's  key  conditions  is  that  a  fund 
relying  on  the  rule,  together  with  any 
other  fund  advised  by  the  fund's 
adviser,  pvuchase  no  more  than  25 
percent  of  the  offering  ("percentage 
limit").35  Tiie  purpose  of  the  percentage 


3«  Rule  17e-l(b)(3)  and  (d)(2).  Under  rule  17e-l, 
as  amended,  a  fund  is  exempted  from  the 
recordkeeping  and  review  requirements  to  the  same 
extent  that  the  fund  would  be  permitted  to  enter 
into  principal  transactions  with  a  subadviser.  Thus, 
a  fund  could  use  a  subadviser  that  is  a  first-tier 
affiliate  (because  it  advises  a  discrete  portion  of  the 
fund  for  which  it  is  not  executing  a  transaction),  an 
affiliated  person  of  such  subadviser  (a  second-tier 
affiliate  of  the  fund),  or  a  subadviser  that  is  a 
second-tier  affiliate  of  the  fund  (because  it  advises 
another  fund  in  the  fund  complex)  to  execute 
brokerage  transactions  without  complying  with  rule 
t7e-l's  recordkeeping  and  review  requirements. 
Other  of  our  rules  requiring  funds  to  retain  certain 
records  of  brokerage  orders  by  or  on  behalf  of  the 
fund  are  unaffected  by  today's  amendments.  See 
rule  31a-l(b)(5)  (17  CFR  270.31a-l(b)(5)l. 

*  Section  10(f),  in  relevant  part,  prohibits  a 
registered  investment  company  from  knowingly 
purchasing  or  otherwise  acquiring,  during  the 
existence  of  any  underwriting  or  selling  syndicate, 
any  security  (except  a  security  of  which  the 
company  is  the  issuer)  a  principal  underwriter  of 
which  is  an  officer,  director,  member  of  an  advisory 
board,  investment  adviser,  or  employee  of  the 
company,  or  any  person  of  which  any  of  the 
foregoing  are  affiliated  persons. 

^  .See  Investment  Trusts  and  Investment 
Companies:  Hearings  on  S.  3580  Before  a 
Subcomm.  of  the  Senate  Comm.  On  Banking  and 
Currency.  76th  Cong.,  3d  Sess.  35  (1940)  (statement 
of  Commissioner  Healy). 

**  Rule  lOf-3  permits  a  fund  to  purchase 
securities  in  a  transaction  that  otherM'ise  would 
violate  section  10(0  if.  among  other  things:  (i)  The 
securities  either  are  registered  under  the  Securities 
Ad  of  1933  [15  U.S.C.  77a-aa],  are  part  of  an  issue 
of  government  securities,  are  municipal  securities 
with  certain  credit  ratings,  or  are  offered  in  certain 
foreign  or  private  institutional  offerings^  (ii)  the 
offering  involves  a  "firm  commitment" 
underwriting:  (iii)  the  fund  (together  with  other 
funds  advised  by  the  same  investment  adviser) 
purchases  no  more  than  25  percent  of  the  offering; 
(iv)  the  fund  purchases  the  securities  from  a 
member  of  the  syndicate  other  than  its  affiliated 
uodenvriter:  (v)  the  fund's  directors  have  approved 
procedures  for  purchases  under  the  rule  and 
regularly  review  the  purchases  to  determine 
whether  they  have  complied  with  the  procedures. 
See  prior  rule  10f-3(b)  (new  rule  10f-3(c)). 

»»  See  rule  10f-3(c){7). 


limit  is  to  provide  an  indication  that  a 
market  for  the  issue  exists  independent 
of  the  adviser  and  that  the  securities  are 
not  being  "dumped."  ^^ 

As  we  discussed  in  the  Proposing 
Release,  when  a  fund  has  multiple 
advisers  or  subadvisers,  section  10(f) 
can  limit  significantly  the  fund's  ability 
to  purchase  securities  in  an  offering.  ^^ 
Under  section  10(f),  a  fund  is  subject  to 
the  prohibition  if  any  of  its  advisers  (in 
the  case  of  a  series  ftind)  or  subadvisers 
(in  the  case  of  a  multi-managed  fund) 
participated  in  the  underwriting  or 
selling  sjnndicate  (or  are  affiliated 
persons  of  participants),  regardless  of 
whether  the  adviser  or  subadviser  that 
recommended  the  purchase  was  a 
participant  in  the  syndicate.^^  We 
proposed  to  amend  rule  lOf-3  to  deem 
each  series  of  a  series  company 
("series")  and  the  "managed 
portions"  ^a  of  a  fimd's  portfolio 
("portion")  to  be  separate  registered 
investment  companies  for  purposes  of 
section  10(f)  and  rule  10f-3.*°  As  a 
result,  a  fund  would  be  subject  to  the 
limitation  only  when  an  adviser 
recommending  the  transaction  (or  its 
affiliated  person)  is  a  participant  in  the 
transaction  and  thus  in  a  position  to 
take  advantage  of  the  fund.  Conunenters 
supported  this  amendment,  and  we  are 
adopting  it  substantially  as  proposed.'*' 


We  also  proposed  parallel 
amendments  to  rule  lOf-3  to  revise  the 
way  that  funds  must  aggregate 
piux;hases  to  determine  compliance 
with  the  percentage  limits  of  rule  lOf- 
3  so  that  only  purchases  by  funds  that 
are  advised,  and  accounts  that  are 
controlled,  by  an  investment  adviser 
that  is  a  participant  in  the  underwriting 
or  selling  syndicate  need  be 
aggregated.''^  If  multiple  investment 
advisers  provide  investment  advice  to  a 
fund  (e.g.,  a  principal  adviser  and  one 
or  more  subadvisers)  but  only  one  of 
those  advisers  (or  its  affiliated  persons) 
is  a  participant  in  the  underwriting  or 
selling  syndicate,  rule  lOf-3's 
percentage  limit  would  apply  only  to 
purchases  by  the  fimds  and  accounts  of 
the  participating  investment  adviser.*^ 

Although  commenters  strongly 
supported  limiting  the  aggregation 
requirement  to  purchases  by  funds  and 
portions  of  a  fund  for  which  an 
investment  adviser  that  participates  in 
the  underwriting  syndicate  provides 
investment  advice,  five  commenters 
opposed  requiring  aggregation  of 
purchases  of  other  accounts  controlled 
by  the  investment  adviser.  While  these 


3»  See  Exemption  for  the  Acquisition  of  Securities 
During  the  Existence  of  an  Underwriting  or  Selling 
Syndicate,  Investment  Company  Act  Release  No. 
24775  (Nov.  29,  2000)  |65  FR  76189  (Dec.  6.  2000)1 
at  n.  22  and  accompanying  text. 

3'  See  Proposing  Release,  supra  note  at  n.  59  and 
accompanying  text.  A  fund  may  have  multiple 
subadvisers  because  more  than  one  subadviser  has 
been  retained  to  provide  investment  advice  with 
respect  to  various  portions  of  the  fund  (a  "multi- 
managed"  fund).  A  fund  may  also  have  multiple 
advisers  because  the  fund  is  one  of  several  series 
of  a  series  company,  and  different  advisers  provide 
investment  advice  with  respect  to  the  assets  of  the 
di^erent  series. 

■■"  Unless  otherwise  noted,  we  will  refer  to  a 
subadviser  that  is  a  principal  underwriter,  or  an 
affiliated  person  of  a  principal  underwriter  of  a 
security,  as  a  "participant"  in  the  underwriting  or 
selling  syndicate. 

3«  A  portion  of  a  fund's  portfolio  would  be  a 
"managed  portion"  if  it  is  a  discrete  portion  of  the 
portfolio  for  which  a  subadviser  is  responsible  for 
'  providing  investment  advice,  and  the  subadviser  (i) 
does  not  provide  investment  advice  with  respect  to 
any  other  portion  of  the  fund's  portfolio,  (ii)  is 
prohibited  by  its  advisory  contract  from  consulting 
with  any  other  investment  adviser  of  the  investment 
company  that  is  a  principal  underwriter  or  affiliated 
person  of  a  principal  underwriter  concerning 
securities  transactions  of  the  fund,  and  (iii)  is  not 
an  affiliated  person  of  any  other  investment  adviser, 
or  any  promoter,  underwriter,  officer,  director, 
member  of  an  advisory  board,  or  employee  of  the 
investment  company.  See  Proposing  Release,  supra 
note  6,  at  n.  62  and  aclcompanying  text. 

*o  See  Proposing  Release,  supra  note  ,  at  n.  63  and 
accompanying  text. 

<'  See  rule  10f-3(a)(6)  (defining  "managed 
portion")  and  10f-3(b)  (deeming  the  series  of  a 
series  company  and  Managed  Portions  of  an 


investment  company  to  be  separate  investment 
companies  for  purposes  of  section  lOff)  and  rule 
lOf-3).  The  effect  of  the  amendments  is  to  exempt 
a  purchase  of  securities  by  an  investment  company 
from  the  prohibition  in  section  10(f).  if  the  purchase 
would  not  be  prohibited  if  each  series  or  portion 
were  a  separately  registered  investment  company. 

<2  See  Proposing  Release,  supra  note  6,  at  rm.  67- 
68  and  accompanying  text.  We  proposed  to  apply  _ 
the  percentage  limit  to  purchases  by  the  accounts 
controlled  by  a  fund's  investment  adviser,  as  well 
as  the  funds  advised  by  the  adviser  because  we 
were  concerned  that  rule  lOf-3's  percentage  limit 
may  not  provide  reliable  evidence  of  a  market  for      » 
the  security  if  most  or  all  of  the  offering  is 
purchased  by  fund  and  non-fund  clients  of  an 
adviser  participating  in  the  underwriting  or  selling 
syndicate.  The  amendment  would  not  require  an 
adviser  to  aggregate  its  purchases  on  behalf  of  funds 
and  other  discretionary  accounts  with  those  made 
by  affiliated  persons  of  the  adviser.  Section  48(a) 
would  prohibit  those  purchases,  however,  if  they 
were  coordinated  purchases  made  for  purposes  of 
circumventing  the  rule's  percentage  limits.  Section 
48(a)  of  the  Act  |15  U.S.C.  80a-47(a)i. 

*3  See  Proposing  Release,  supra  note  6.  at  nn.67- 
68  and  accompanying  text.  For  example,  assume 
that  Principal  Adviser  A  advises  three  funds  (Funds 
1,  2,  and  3),  and  Subadviser  B  subadvises  Fund  1, 
and  is  the  principal  adviser  to  unaffiliated  Fund  4. 
If  Principal  Adviser  A  participates  in  the 
underwriting  syndicate,  then  the  aggregate 
purchases  of  Funds  1,  2,  and  3  must  meet  the 
percentage  limit,  and  if  Subadviser  B  participates  in 
the  syndicate  then  the  aggregate  purchases  of  Funds 
1  and  4  must  meet  the  percentage  limit.  If  more  than 
one  investment  adviser  of  a  fund  is  a  participant  in 
the  underwriting  or  selling  syndicate  then  the 
percentage  limit  would  apply  independently  with 
respect  to  each  such  investment  adviser.  See 
Proposing  Release,  supra  note  ,  at  n.  68.  The 
percentage  limit  would  not  apply  at  all  if  a  fund  is 
prohibited  from  purchasing  a  security  because  a 
person  other  than  the  fund's  investment  adviser  or 
an  affiliated  person  of  the  investment  adviser  {e.g., 
an  officer,  director,  or  employee  of  the  fund)  is  a 
participant  in  the  underwriting  or  selling  syndicate. 


3146  Federal  Register /Vol.  68,  No.  14  /  Wednesday,  January  22,  2003 /Rules  and  Regulations 


commenters  complained  that  the 
amendment  could  limit  the  ability  of 
funds  to  piut:hase  securities  in  principal 
offerings,  none  suggested  a  way  to 
reconcile  the  policy  underlying  rule 
lOf-3's  percentage  limit  with  continuing 
to  permit  non-fund  accounts  advised  by 
the  fund's  adviser  to  purchase  unlimited 
amoimts  of  the  offering.*''  One  fund 
commenter  supporting  the  proposed 
requirement  cited  recent  allegations  of 
abusive  practices  in  the  market  for 
initial  public  offerings  as  illustrative  of 
the  conflicts  of  interest  that  are  inherent 
when  underwriting  participants  have 
other  business  relationships  with 
persons  who  purchase  seturities  during 
an  offering.  This  commenter  concluded 
that  without  a  limit  on  aggregate 
piuchases  by  non-fund  accounts,  "there 
can  be  no  assurance  that  the  fund  was 
participating  in  a  bona  fide  offering  to 
the  public.  *   *   *"  We  agree,  and  are 
adopting  the  amendments  substantially 
as  proposed."^ 

At  the  suggestion  of  three 
commenters,  we  have  narrowed  the  new 
aggregation  requirement.  Instead  of 
requiring  funds  to  aggregate  purchases 
by  accounts  over  which  the  fund  adviser 
"has  discretionary  authority  or 
otherwise  exercises  control,"  amended 
rule  lOf-3  requires  aggregation  of 
purchases  by  other  accounts  with 
respect  to  which  the  adviser  exercises 
"investment  discretion."***  The  revised 
approach  is  more  consistent  with  the 
current  aggregation  provision  of  rule 
lOf-3,  which  assumes  that  advisers  to 
multiple  funds  have  investment 
discretion  with  respect  to  fund  assets. 

4.  Ownership  of  Securities  Issued  by 
Subadvisers:  Section  12(d)(3) 

Section  12(d)(3)  of  the  Act  generally 
prohibits  funds,  and  companies 
controlled  by  funds,  from  purchasing 
securities  issued  by  a  registered 
investment  adviser,  broker,  dealer,  or 
underwriter  ("securities-related 
businesses").*'  Rule  12d3-l  permits  a 


'*'*  Commenters  also  argued  that  other  protections 
in  rule  10f-3  make  it  unlikely  that  securities  could 
be  "dumped"  in  the  fund.  These  commenters,  in 
effect,  argued  that  there  should  be  no  quantitative 
limitation  on  the  amount  of  purchase  under  the 
rule,  an  approach  the  Commission  rejected  when 
we  amended  the  rule  in  1997.  See  Exemption  for 
the  Acquisition  of  Securities  During  the  Existence 
of  an  Underwriting  or  Selling  Syndicate,  Investment 
Company  Act  Release  No.  22775  (July  31. 1997)  |62 
FR  42401  (Aug.  7.  1997)1. 

«  See  rule  10f-3(c)(7). 

««Rule  10f-3(c)(7Hi).  Under  the  rule  the  ptirchase 
must  be  aggregated  if  (i)  the  adviser  has  investment 
discretion  over  the  account,  and  (ii)  the  adviser  has 
exercised  such  discretion  in  connection  with  the 
purchase. 

*' With  minor  exceptions,  section  12(d)(3) 
prohibits  a  fund  from  purchasing  or  otherwise 
acquiring  "any  security  issued  by  or  any  other 


fund  to  invest  up  to  five  percent  of  its 
assets  in  securities  of  an  issuer  deriving 
more  than  fifteen  percent  of  its  gross 
revenues  from  securities-wlated 
businesses,*"  but  a  fund  could  not  rely 
on  rule  12d3-l  to  acquire  securities  of 
its  own  investment  adviser  or  any 
affiliated  person  of  its  own  investment 
adviser.*^  As  a  result,  a  fund  could  not 
rely  on  rule  12d3-l  to  acquire  securities 
issued  by  any  of  its  subadvisers. 

Consistent  with  our  other  proposals, 
we  proposed  to  amend  rule  12d3-l  to 
permit  a  fimd  to  purchase  securities 
issued  by  its  subadvisers  (or  affiliated 
persons  of  its  subadvisers)  in 
circumstances  in  which  the  subadviser 
would  have  little  ability  to  take 
advantage  of  the  fund,  because  it  is  not 
in  a  position  to  direct  the  fund's 
securities  purchases.^"  The  exemption 
in  rule  12d3-l  would  be  available  in 
circumstances  identical  to  those  in 
which  the  subadviser  (or  affiliated 
person)  would  be  permitted  by  rule 
17a-10  to  enter  into  a  principal 
transaction  with  the  fund.""' 
Commenters  supported  the 
amendments,  which  we  are  adopting  as 
proposed.  ^2 


interest  in  the  business  of  any  person  who  is  a 
broker,  a  dealer,  is  engaged  in  the  business  of 
underwriting,  or  is  (an]  investment  adviser." 

*■  Paragraph  (a)  of  rule  12d3-l  permits  a  fund  to 
acquire  any  security  issued  by  any  person  that,  in 
its  most  recent  fiscal  year,  derived  15  percent  or 
less  of  its  gross  revenues  from  securities-related 
activities  unless  the  fund  would  control  such 
person  after  the  acquisition.  Paragraph  (b)(3)  of  rule 
12d3-l  permits  a  fund  to  invest  up  to  five  percent 
of  the  value  of  its  total  assets  in  the  securities  of 
an  issuer  that  derives  more  than  15  percent  of  its 
gross  revenues  from  securities-related  activities. 
Rule  12d3-l(d)(l)  defines  "securiti,es  related 
activities"  as  a  person's  activities  as  a  broker,  a 
dealer,  an  underwriter,  an  investment  adviser 
registered  under  the  Investment  Advisers  Act  of 
1940  [15  U.S.C.  80b],  or  an  investment  adviser  to 
a  registered  investment  company. 

■•"Rule  12d3-l(d)(8)  provides  that  any  class  or 
series  of  an  investment  company  that  issues  two  or 
more  classes  or  series  of  preferred  or  special  stock, 
each  of  which  is  preferred  over  all  other  classes  or 
series  with  respect  to  assets  specifically  allocated  to 
that  class  or  series,  shall  be  treated  as  if  it  is  a 
registered  investment  company.  Accordingly,  a 
fund  that  is  a  series  of  a  series  company  may  rely 
on  rule  12d3-l  to  purchase  securities  issued  by 
subadvisers  (and  persons  affiliated  with  those 
subadvisers)  of  the  other  series  of  the  investment 
company. 

^See  Proposing  Release,  supra  note  6,  at  n.  77 
and  accompanying  text. 

^'  Id.  The  exemption  in  rule  12d3-l  is  available 
if  (i)  the  subadviser  is  not,  and  is  not  an  affiliated 
person  of,  an  investment  adviser  that  provides 
advice  with  respect  to  the  portion  of  the  fund  that 
is  acquiring  the  securities,  and  (ii)  the  advisory 
contracts  of  the  subadviser,  and  any  subadviser  that 
is  advising  the  purchasing  portion  of  the  fund, 
prohibit  them  from  consulting  with  each  other 
concerning  securities  transactions  of  the  fiind,  and 
limit  their  responsibility  in  providing  advice  to 
providing  advice  with  respect  to  discrete  portions 
of  the  fund's  portfolio.  See  rule  12d3-l(c)(3Ki)  and 
(ii). 

"Rulel2d3-1(c)(3). 


II.  Effective  Date 

The  Administrative  Procedure  Act 
generally  provides  that  a  substantive 
rule  may  become  effective  no  less  than 
30  days  after  publication  in  the  Federal 
Register.53  Accordingly,  new  rule  17a- 
10  and  amendments  to  rules  lOf-3, 
12d3-l,  17a-6,  17d-l.  and  17e-l  will 
become  effective  February  24,  2003. 

We  are,  however,  delaying  the 
compliance  date  with  respect  to  the 
amendments  to  rule  lOf-3  until  April 

23,  2003.  After  April  23,  2003,  a  fund 
must  comply  with  all  of  the  conditions 
in  rule  lOf-3  as  amended  in  order  to 
rely  on  the  exemption  in  that  rule.  A 
registered  investment  company  that 
purchases' securities  between  February 

24,  2003  and  April  23,  2003  may  rely  on 
either  rule  lOf-3  as  amended,  or  rule 
lOf-3  as  it  existed  prior  to  today's 
amendments. 

m.  Cost-Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  that  result  from  its 
rules.  As  described  above,  the  rule  and 
amendments  expand  the  circumstances 
imder  which  portfolio  companies  and 
subadvisers  that  are  affiliated  persons  of 
funds  may  engage  in  otherwise 
prohibited  transactions  with  those  funds 
without  first  obtaining  an  exgmptive 
order  from  the  Commission.  We  have 
identified  certain  costs  and  benefits  that 
may  result  fi-om  today's  rulemaking. 
Because  the  new  rule  and  rule 
amendments  are  exemptive,  rather  than 
prescriptive,  funds  and  their  affiliated 
persons  are  not  required  to  rely  on 
them.  Therefore,  we  assume  that  fimds 
will  rely  on  the  rule  and  amendments 
only  if  the  anticipated  benefits  from 
such  actions  would  exceed  the 
anticipated  costs.  In  the  Proposing 
Release,  we  requested  comment  and 
specific  data  regarding  the  costs  and 
benefits  of  the  proposed  amendments. 
The  comments  we  received  are 
discussed  below;  we  did  not  receive  any 
data. 

A.  Benefits 

1.  In  General 

We  anticipate  that  funds,  their 
shareholders,  advisers  and  other 
affiliated  persons  will  benefit  from  the 
new  rule  and  amendments.  Absent  the 
rule  and  amendments,  we  anticipate 
that  affiliated  persons,  prohibited  by  the 
Act  from  entering  into  transactions  with 
fluids,  would  continue  to  seek 
Commission  exemptive  orders.  The 
process  for  obtaining  such  an  exemption 

"5  U.S.C.  553(d). 
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imposes  direct  costs  on  applicants.  ^^ 
Tlw  new  rule  and  amendments  will- 
benefit  funds,  their  shareholders,  and 
their  affiliated  persons  by  eliminating 
these  costs. 

The  application  process  also  produces 
indirect  costs,  because  funds  and  their 
affiliated  persons  forego  beneficial 
transactions  rather  than  undertake  to 
obtain  an  exemptive  order.  Fluids  and 
their  affiliated  persons  may  forego 
transactions  either  because  the 
anticipated  benefit  of  the  transaction 
does  not  exceed  the  cost  of  obtaining  an 
exemptive  order,  or  because  the 
transaction  is  time-sensitive,  and  it  is 
not  feasible  to  obtain  an  exemptive 
order  quickly  enough  to  permit  the 
transaction  to  occur.^^  Encoiuaging 
beneficial  transactions  by  eliminating 
these  potentially  significant  costs  and 
delays  will  likely  be  a  benefit  resulting 
from  these  changes.  As  discussed  in  the 
Proposing  Release,  eliminating  direct 
and  indirect  costs  of  filing  applications 
may  also  reduce  factors  that 
discriminate  against  smaller  funds  and 
smaller  transactions.^^ 

2.  Portfolio  Affiliates 

The  amendments  to  rules  17a-6  and 
17d-l  (d)(5)  regarding  transactions  and 
joint  arrangements  with  portfolio 
affiliates  may  expand  the  range  of 
possible  partners  with  which  funds  may 
enter  into  transactions  and  joint 
arrangements.  Funds,  their  second-tier 
portfolio  affiliates,  and  their 
shareholders  each  may  benefit  from  the 
transactions  and  arrangements  made 
possible  by  the  amendments. ^^ 
Similarly,  amending  rules  17a-6  and 
17d-l  (d)(5),  to  provide  that  the  term 
"financial  interest"  does  not  include 
interests  that  the  fund's  board  of 
directors  finds  to  be  not  material,  may 
expand  the  range  of  possible  partners 
for  transactions  and  joint  arrangements 
with  funds  by  making  the  rules' 
exemptions  more  widely  available.^*  A 


^*  See  Proposing  Release,  supra  note  6,  at  section 
in.A.l.  (estimating  the  cost  of  applying  for  an  order 
exempting  affiliated  persons  from  the  prohibitions 
of  sections  17(a),  17(d).  17(e),  10(f),  and  12(d)(3)  to 
be  between  $20,000  and  $80,000,  depending  on  the 
complexity  of  the  application). 

ss  See  Proposing  Release,  supra  note  6,  at  nn.  79- 
80  (estimating  the  length  of  time  between  filing  of 
applications  and  granting  of  exemptive  orders  to  be 
between  4  to  17  months,  depending  on  the 
complexity  of  the  application). 

**  See  Proposing  Release,  supra  note  6,  at  section 
ULA.l. 

*'  It  has  not  been  possible  to  quantify  this  benefit, 
which  varies  on  a  case-by-case  basis  depending  on 
the  characteristics  of  individual  transactions  and 
joint  arrangements  and  on  the  extent  to  which 
funds  involved  in  such  transactions  have  second- 
tier  portfolio  affiliates. 

^  Expansion  of  the  exemption  in  this  manner 
may  also  impose  costs  by  eliminating  what  has  been 


similar  benefit  may  result  irom  the 
removal  of  rule  17d-l(d)(5)'s  condition 
limiting  a  fund  to  committing  no  more 
than  five  percent  of  its  assets  in  any 
particular  joint  enterprise. 

3.  Subadviser  Affiliates 

Principal  Transactions 

Rule  17a-10  may  benefit  subadvisers 
and  funds  by  allowing  subadviser 
affiliates  to  enter  into  principal 
transactions  with  (i)  affiliated  funds  of 
the  subadvised  fund  and  (ii)  those 
portions  of  the  subadvised  fund  for 
which  the  subadviser  does  not  provide 
investment  advice.  By  broadening  the 
markets  available  to  both  buyers  and 
sellers,  rule  17a-10  may  permit  sellers 
to  obtain  more  favorable  pricing,  and 
may  make  a  wider  range  of  investment 
options  available  to  buyers. 

Brokerage  Transactions 

Rule  17e-l  vdll,  under  certain 
circumstances,  permit  subadvisers  and 
their  affiliated  persons  to  receive 
remimeration  when  acting  as  broker  for 
an  affiliated  fimd,  without  complying 
with  all  of  the  rule's  recordkeeping  and 
transaction  review  requirements.  Our 
staff  estimates  that  boards  of  directors  of 
funds  that  employ  affiliated  brokers 
currently  spend  approximately  12.5 
hours  per  year  per  fund  conducting  the 
required  review.  Our  staff  further 
estimates  that  a  fund  that  uses  in-house 
counsel  to  assist  fund  directors  in 
reviewing  these  transactions  incurs  a 
cost  of  $775  per  year  for  counsel,  based 
on  an  hourly  cost  for  in-house  coimsel 
of  $62  per  hour.^^  Funds  incur  the 
additional  incremental  cost  of 
maintaining  records  of  the  transaction. 
The  amendments  to  rule  1 7e-l  may 
benefit  funds  and  their  shareholders  by 
allowing  funds  to  avoid  these  burdens. 

Purchases  During  Primary  Offerings 
Underwritten  by  Affiliated  Subadvisers 

The  amendments  to  rule  lOf-3  may 
benefit  funds  by  broadening  their 
investment  options.  The  Act  prohibits  a 
series  of  a  series  company  from 
purchasing  securities  during  an 
underwriting  or  selling  syndicate  of 
which  an  adviser  to  any  of  the  series  (or 
affiliated  person  of  such  adviser)  is  a 
member.  By  providing  that,  for  piuposes 
of  section  10(f)  and  rule  lOf-3,  a  series 
of  a  series  company  is  a  separate 
investment  company,  the  proposed 
amendments  to  rule  lOf-3  could 
broaden  (i)  the  investment  opportimities 
available  to  such  fimds  and  (ii)  the 
range  of  possible  purchasers  when  a 


a  "bright  line"  prohibition  and  expanding  the 
opportunities  for  harmful  transactions. 
53  See  notes  85-87  infra,  and  accompanying  text. 


subadviser  participates  in  an 
underwriting  sjmdicate.  Funds,  fund 
shareholders,  and  subadvisers  all  may 
benefit  from  this  change. 

The  Act  also  does  not  distinguish 
between  a  fund  with  multiple 
subadvisers  that  manage  discrete 
portions  of  its  portfolio,  and  a  fund 
whose  subadvisers  manage  the  portfolio 
in  its  entirety.  The  amendments  to  rule 
lOf-3  that  deem  separately  managed 
portions  of  a  fimd's  portfolio  to  be 
separate  investment  companies  for 
purposes  of  section  10(f)  and  rule  lOf- 
3  may  increase  the  investment 
opportimities  of  that  type  of  fund. 
C^antifying  the  potential  magnitude  of 
these  benefits  may  not  be  possible. 

The  amendment  to  the  percentage 
limit  of  rule  lOf-3  also  may  broaden  the 
investment  options  available  to  funds. 
The  Act  does  not  distinguish  between 
purchases  by  funds  or  portions  of  funds 
that  are  recommended  by  a  subadviser 
that  is  (or  is  an  affiliated  person  of)  a 
participant  in  the  underwriting  or 
selling  syndicate,  and  purchases  by 
funds  or  portions  of  funds  for  which 
other  subadvisers  provide  investment 
advice.  By  providing  that  the  percentage 
limit  of  ride  lOf-3  applies  only  to 
purchases  by  funds,  portions  of  funds, 
and  accounts  for  which  participants 
provide  investment  advice,  the 
amendments  to  rule  lOf-3  may  increase 
the  investment  opportunities  of  a  fund 
with  multiple  subadvisers  that  manage 
discrete  portions  of  its  portfolio. 

The  amendments  to  the  percentage 
limit  may  reduce  the  cost  of  complying 
with  rule  lOf-3  because  purchases  made 
by  funds  that  are  not  advised  by 
participants  in  the  imderwriting  or 
selling  syndicate  will  no  longer  need  to 
be  aggregated  with  purchases  made  by 
funds  that  are  advised  by  advisers  that 
are  participants  in  the  underwriting. 
Because  multiple  advisers  will  no 
longer  be  required  to  coordinate  their 
actions,  the  amendment  may  make  it 
easier  to  ensure  compliance  with  the 
rule,  and  less  expensive  to  collect  and 
compile  the  relevant  information. 

Ownership  of  Securities  Issued  by 
Subadvisers 

Similarly,  the  amendments  to  rule 
12d3-l  may  also  benefit  funds  by 
broadening  their  investment  options. 
Amending  rule  12d3-l  to  permit  a  fund 
to  acquire  securities  issued  by  one  of  its 
subadvisers,  or  an  affiliated  person  of 
one  of  its  subadvisers,  when  the 
subadviser  is  not  in  a  position  to 
influence  the  decision  by  the  fund  to 
purchase  the  securities,  may  increase 
the  investment  opportunities  of  these 
funds. 
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B.  Costs 

The  Commission  anticipates  that 
funds,  their  shareholders,  and  their 
advisers  and  other  affiliated  persons 
may  incur  certain  costs,  including 
certain  direct  costs  from  complying  with 
the  new  rule  and  amendments.  The 
exemptions  resulting  from  today's 
rulemaking  also  may  encourage  shifts  in 
market  behavior  that  could  create  direct 
and  indirect  costs  for  certain  entities. 
Fiuthermore,  the  exemptions  may  allow 
funds  to  proceed  with  disadvantageous 
transactions  that  existing  restrictions 
would  have  prevented. 

1.  Portfolio  Affiliates 

We  do  not  anticipate  that  there  will  be 
any  costs  associated  with  the 
amendments  to  rules  17a-6  and  17d- 
1(d)(5),  other  than  a  cost  associated  with 
the  provision  that  a  fund's  board  of 
directors  may  find  that  an  interest  is  not 
material  and  hence  not  a  "financial 
interest."  Because  a  fund  may  avail 
itself  of  the  amendment  only  if  the 
fund's  directors  make  certain  findings 
and  record  the  basis  for  those  findings 
in  the  minutes  of  their  meeting,  the 
benefit  of  the  change  is  minimally  offset 
by  the  cost  to  the  fund  of  the  board 
fulfilling  its  obligations.  Based  on 
discussions  with  industry 
representatives,  our  staff  estimates  that  *■ 
reviewing  the  materiality  of  a  Prohibited 
Participant's  interest  in  a  party  to  the 
transaction  and  recording  the  basis  for 
those  findings  would  require 
approximately  11.2  hours  and  $1,140 
per  meeting,  in  addition  to  the 
discussions  that  occur  during  the  board 
meeting.**"  This  cost  may  partially  offset 
the  benefits  of  the  exemption,  including 
the  direct  benefit  of  allowing  a  fund  to 
forego  the  cost  of  applying  for 
exemptive  relief  from  the  restrictions  of 
section  17(a)  and  rule  17d-l.  We 
assume  that  if  the  cost  of  holding  such 
a  meeting  exceeds  the  benefit  to  the 
fund,  the  fund  will  either  forego  the 
opportunity  to  engage  in  the  transaction 
or  require  Uie  Prohibited  Participant  to 
divest  itself  of  its  interest. 

2.  Subadvisory  Affiliates 

A  fund  and  its  advisers  and 
subadvisers  may  incur  costs  in 
complying  with  the  requirements  of  rule 
17a-10  and  amended  rules  lOf-3, 12d3- 
1 ,  and  1 7e-l  that  partially  offset  the 
benefits  of  these  rules.  In  order  for  a 
fund  to  rely  on  the  exemptions  in  the 
rule  and  amendments,  the  fund's 
advisory  contracts  must  include  certain 
provisions  that  they  may  not  ciurently 
include.  Because  such  contracts 
generally  are  subject  to  renewal  at 


regular  intervals,  adding  such 
provisions  may  not  entail  additional 
administrative  costs.  As  discussed 
above,  we  do  not  view  the  required 
changes  to  subadvisory  contracts  to  be 
material  for  purposes  of  section  15  of 
the  Investment  Company  Act  and,  as  a 
result,  funds  will  not  have  to  obtain 
shareholder  approval  of  the  change.^' 
Based  on  discussions  with  industry 
representatives,  the  staff  estimates  that 
drafting  and  executing  revised 
subadvisory  contracts  would  require 
approximately  6  hours.  Assuming  that 
all  funds  that  are  advised  by  subadvisers 
modify  their  advisory  contracts  in  order 
that  they  and  their  ciffiliated  funds  may 
rely  on  the  exemptions,  the  rule  and 
rule  amendments  would  create  an 
estimated  initial  one-time  cost  of 
approximately  $836,000.^2 

Rule  1 7e-l  may  result  in  increased 
costs  to  funds  as  a  result  of  higher 
brokerage  commissions.  By  exempting 
the  commissions  paid  to  certain 
affiliated  subadvisers  from  the 
requirement  for  scrutiny  by  the  board  of 
directors,  rule  17e-l  may  allow  a  rise  in 
brokerage  commissions  that  the  fund 
pays.  Whether  this  increased  cost  occurs 
will  depend  on  the  extent  to  which  the 
scrutiny  currently  required  of  boards  of 
directors  has  resulted  in  findings  that 
commissions  to  be  paid  by  funds  are 
excessive.  Although  we  requested 
comment  on  the  frequency  of  boards  of 
directors  making  such  findings,  we 
received  no  comments  on  this  issue. 

The  amendments  to  rule  lOf-3  may 
encourage  division  of  funds  into 
discrete  parts  managed  by  multiple 
subadvisers.  A  fund  that  is  advised  by 
subadvisers  that  participate,  or  are 
affiliated  with  persons  that  participate, 
in  underwriting  syndicates  may  have  an 
incentive  to  reorganize  in  order  to  take 
advantage  of  the  opporturiity  to  have  a 
part  of  the  fund  purchase  securities 
during  the  syndicate.  Likewise,  a  fund 
that  is  advised  by  a  subadviser  that 
participates  in  underwriting  syndicates 
may  have  an  incentive  to  reorganize  in 
order  to  comply  with  the  percentage 
limit  of  rule  lOf-3  and  take  advantage 
of  the  opportimity  to  purchase  securities 
in  reliance  on  that  rule's  exemption. 
Such  a  development  would  benefit 
subadvisers,  but  the  use  of  additional 
subadvisers  could  also  result  in 
increased  costs  to  funds  and  their 
shareholders.^^ 


Investment  advisers  may  incur  costs 
in  connection  with  the  new  requirement 
of  rule  lOf-3  that  fund  purchases  be  - 
aggregated  with  purchases  of  certain 
non-funds  for  purposes  of  compliance 
with  the  rule's  percentage  limits. 
Commenters  suggested  that  fund 
complexes  that  automate  such 
calculations  could  incur  significant  one- 
time costs  in  connection  with 
reconfigiu-ing  existing  information 
collection  systems  to  accommodate  the 
amendments.^''  We  assume  that  if  the 
cost  of  compiling  the  required 
information  would  outweigh  the 
benefits  of  relying  on  the  exemption  in 
rule  lOf-3,  then  these  advisers  will 
forego  the  exemption  in  nde  lOf-3,  and 
comply  with  the  prohibition  in  section 

10(0. 

rv.  Consideration  of  Promotion  of 
Efficiency,  Competition,  and  Capital 
Formation 

Section  2(c)  of  the  Investment 
Company  Act  requires  the  Commission, 
when  engaging  in  rulemaking  that 
requires  it  to  consider  or  determine 
whether  an  action  is  necessary  or 
appropriate  in  the  public  interest,  to 
consider  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  foripation.^^ 

Portfolio  Affiliates 

The  amendments  to  rules  17a-6  and 
17d-l  (d)(5)  will  expand  the 
circumstances  under  which  funds,  and 
companies  they  control,  may  enter  into 
principal  transactions  and  joint 
arrangements  with  portfolio  affiliates 
without  first  obtaining  an  exemptive 
order  from  the  Commission.  The 
amendments  will  permit  funds  and 
companies  they  control  to  engage  in 
otherwise  prohibited  transactions  with: 
(i)  A  broader  array  of  first-tier  portfolio 
affiliates  than  the  rules  currently  permit; 
and  (ii)  certain  second-tier  portfolio 
affiliates.^®  We  anticipate  that  the 
amendments  will  promote  efficiency 
and  competition.  "The  Act's  restrictions 
on  transactions  involving  funds  and 
their  affiliated  persons  respond  to 
meu'ket  failures  that  can  occur  when  an 
affiliated  person,  in  a  position  to . 
influence  the  management  of  a  fund, 
causes  the  fund  to  behave  in  a  manner 


"See  notes  68-74  infra,  and  accompanying  text. 


*'  See  note  25  supra. 

"  See  notes  75-78  infra,  and  accompanying  text. 

^^  It  has  been  estimated  that  expenses  of 
subadvised  funds  are  on  average  15-20%  higher 
than  those  of  non-subadvised  funds.  See  James 
Paton,  Outside  Fund  Managers  Don't  Bring  Outsize 
Benefits,  Reuters,  Sept.  11,  2002,  available  in 
Westlaw,  Reuters  Eng.  News  Serv.  File  and  Bridget 


O'Brian,  Fund  Track,  Some  Fund  Managers  Hand 
Reins  to  Subadvisers.  VJ ALL  ST.  J.,  Aug.  31,  2001, 
atCl. 

"  One  commenter  stated  that  for  a  large  fund 
complex  with  many  non-fund  accounts  the  cost  of 
such  a  system  reconfiguration  would  be  S300,000 
at  a  minimum. 

65  15  U.S.C.  80a-2(c). 

*»  An  additional  change  to  rule  17d-l(d)(5)  would 
remove  existing  limitations  regarding  the 
percentage  of  a  fund's  assets  that  the  fund  could 
conynit  to  a  joint  enterprise. 
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that  benefits  the  affiliated  person,  rather 
than  the  shareholders  of  the  fund.  The 
amendments  to  rules  17a-6  and  17d- 
1(d)(5)  will  permit  market  forces  to 
operate  to  allocate  resources  in 
circiunstances  where  market  failing  is 
unlikely  because  the  affiliated  person  is 
not  in  a  position  to  influence  fund 
management.  The  amendments  to  rules 
17a-6  and  17d-l  (d)(5)  are  unrelated  to, 
and  we  believe  will  have  no  effect  on, 
capital  formation. 

Subadvisory  Affiliates 

New  rule  17a-10  and  the  amendments 
to  rules  17e-l,  lOf-3,  and  12d3-l 
permit  funds,  and  companies  controlled 
by  funds,  to  engage  in  transactions  with 
subadvisers  that  are  affiliated  persons  of 
the  fund,  but  which  are  not  in  a  position 
to  influence  the  fund's  decision  to 
participate  in  the  transaction.  The 
amendments  to  rule  1 7e-l  permit,  in 
limited  circumstances,  an  affiliated 
subadviser  acting  as  broker  to  receive 
remuneration  without  complying  with 
certain  conditions  of  the  rule.  As  in  the 
case  of  the  amendments  to  rules  1 7a-€ 
and  17d-l  (d)(5),  we  anticipate  that 
these  amendments  will  promote 
efficiency  and  competition  by 
permitting  market  forces  to  operate  in 
circumstances  where  there  is  limited 
chance  of  market  failiu*.  We  also 
believe  that  the  amendments  to  rule 
lOf-3  may  enhance  capital  formation  by 
enabling  funds  to  piuchase  securities 
during  primary  offerings,  when  they 
would  otherwise  be  prohibited  from 
doing  so  without  a  Commission 
exemptive  order. 

The  rule  and  amendments  may, 
however,  adversely  affect  competition 
by  promoting  increased  concentration  of 
the  market  for  subadvisory  services. 
Rule  17a-10  may  reduce  or  eliminate 
any  incentive  to  select  subadvisers 
specifically  because  they  are  not 
affiliated  with  a  large  number  of  funds, 
which  may  encourage  funds  to  shift 
subadvisory  business  toward  certain 
particularly  successful  subadvisers.  The 
amendments  to  rule  lOf-3  may  remove 
an  incentive  to  select  subadvisers  that 
are  not  either  major  participants  or 
affiliated  with  major  participants  in  the 
imderwriting  business.  By  removing 
disincentives  against  market 
concentration,  these  rules  may  have  the 
effect  of  encouraging  concentration  in 
the  market  for  subadvisory  services. 

V.  Paperwork  Reduction  Act 

Certain  provisions  of  nUe  17a-10  and 
the  amendments  to  rules  lOf-3, 12d3-l, 
17a-€,  17d-l,  and  17e-l  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  [44 


U.S.C.  3501-3520]  ("PRA").  The 
Commission  submitted  the  proposed 
collections  of  information  to  the  Office 
of  Management  and  Budget  ("OMB")  for 
review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The  titles 
for  the  collections  of  information  are:  (i) 
"Rule  lOf-3  under  the  Investment 
Company  Act  of  1940,  Exemption  for 
the  acquisition  of  securities  during  the 
existence  of  an  underwriting  or  selling 
syndicate";  (ii)  "Rule  12d3-l  imder  the 
Investment  Company  Act  of  1940, 
Exemptiqn  of  acquisitions  of  seciuities 
issued  by  persons  engaged  in  securities 
related  businesses";  (iii)  "Rule  17a-6 
under  the  Investment  Company  Act  of 
1940,  Exemption  for  transactions  with 
portfolio  affiliates";  (iv)  "Rule  17a-10 
under  the  Investment  Company  Act  of 
1940,  Exemption  for  transactions  with 
certain  subadvisory  affiliates";  (v)  "Rule 
17d-l  under  the  Investment  Company 
Act  of  1940,  Applications  regarding 
joint  enterprises  or  arrangements  and 
certain  profit-sharing  plans";  and  (vi) 
"Rule  17e-l  imder  the  Investment 
Company  Act  of  1940,  Brokerage 
transactions  on  a  seciuities  exchange." 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  control 
number. f*^  The  OMB  control  number  for 
rule  17a-10  is  3235-0563,  and  the 
control  numbers  for  amended  rules  lOf- 
3, 12d3-l,  17a-€,  17d-l,  and  17e-l  are 
3235-0226,  3235-0561.  3235-0564, 
3235-0562,  and  3235-0217, 
resj>ectively. 

A.  Portfolio  Affiliates 

Rules  17a-6  and  17d-l 

Under  rules  17a-6  and  17d-l,  a  fund 
or  company  controlled  by  a  fund  may 
enter  into  principal  and  joint 
transactions  with  a  portfolio  affiliate,  or 
an  affiliated  person  of  a  portfolio 
affiliate,  as  long  as  certain  other 
Prohibited  Participants  are  not  parties  to 
the  transaction  and  do  not  have  a 
financial  interest  in  a  party  to  the 
transaction.  Rules  17a-6  and  17d-l 
include  a  list  of  interests  that  are  not 
"financial  interests"  for  piuposes  of  the 
rule.**  We  have  amended  that  list  to 


provide  that  "financial  interest"  does 
not  include  an  interest  that  the  fund's 
board  of  directors  finds  to  be  not 
material,  provided  that  the  directors 
record  the  basis  for  that  finding  in  the 
minutes  of  their  meeting.*^  This  aspect 
of  the  amendments  creates  a  paperwork 
biuden. 

Based  on  public  filings  with  the 
Commission,  the  Commission's  staff 
estimates  that  200  registered  investment 
companies  are  affiliated  persons  of  900 
issuers  as  a  result  of  the  investment 
company's  ownership  or  control  of  the 
issuer's  voting  securities,  and  that  there 
are  approximately  1 ,400  such  affiliate 
relationships.^"  "The  staff  estimates  that 
annually  there  will  be  a  total  of  1 ,400 
principal  transactions  under  rule  1 7a- 
6  ^^  and  1,400  joint  arrangements  under 
rule  17d-l(d)(5),72  and  that  for  each  rule 
approximately  420  transactions  or 
arrangements  will  result  in  a  paperwork 
burden.  ^^ 

The  Commission  staff  estimates  that 
compliance  with  the  amendments  will 
impose  a  burden  of  .2  hours  (12 
minutes)  fof  each  transaction  for  which 
there  is  a  paperwork  burden.^* 
Therefore  we  estimate  84  burden  hours 
to  be  associated  with  the  amendments  to 
rule  17a-6  annually  and  84  burden 


B'Rule  lOf-3  was  adopted  pursuant  to  authority 
set  forth  in  sections  10(f),  31(a),  and  38(a)  of  the 
Investment  Company  Act  |15  U.S.C  BOa-KHf),  80a- 
30(a),  and  80a-37(a)l.  Rule  12d3-l  was  adopted 
pursuant  to  authority  set  forth  in  sections  6(c)  and 
38(a)  of  the  Act.  |15  U.S.C.  80a-6(c)l.  Rule  l7a-6 
was  adopted  pursuant  to  authority  set  forth  in 
sections  6(c),  17(b),  31(a).  and  3B(a)  of  the  Act  [15 
U.S.C.  80a-17(b)).  Rule  17d-l  was  adopted 
pursuant  to  authority  set  forth  in  sections  6(c), 
17(d),  and  38(a).  Rule  17e-l  was  adopted  pursuant 
to  authority  set  forth  in  sections  6(c),  31(a),  and 
38(a)  of  the  Act. 

"Rules  17a-€(b)(l)  and  17d-l(d)(5)(ui). 


™Rules  17a-6(b)(l)(H)  and  17d-l(d)(8). 
Collection  of  this  information  is  necessary  to  obtain 
the  benefit  of  the  exemption  in  the  proposed  rule 
amendments. 

"•  For  purposes  of  this  analysis,  the  staff  estimates 
that  investment  companies  will  enter  into  one 
principal  transaction  and  one  joint  arrangement 
each  year  with  each  of  their  portfolio  affiliates,  and 
that  in  thirty  percent  of  those  transactions  and 
arrangements  a  Prohibited  Participant  will  have  a 
financial  interest  in  a  party  to  the  transaction  that 
the  board  of  directors  of  the  affected  investment 
company  will  consider  for  purposes  of  determining 
whether  that  financial  interest  is  material. 

^'  1.400  affiliate  relationships  x  1  principal 
transaction  per  year  =  1.400  transactions  under  rule 
178-6. 

"  1 .400  affiliate  relationships  x  1  joint 
arrangement  per  year  =  1 .400  joint  arrangements 
under  rule  17d-l(d)(5).  As  discussed  above,  in 
addition  to  expanding  fund  business  opportunities 
by  allowing  funds  to  transact  with  a  wider  range  of 
portfolio  affiliates,  we  have  also  eliminated  the 
limit  imposed  by  rule  17d-l  (d)(5)  on  the  percentage 
of  assets  a  fiind  can  commit  to  any  given  joint 
enterprise.  Rule  17d-l(d)(5)(ii).  The  staff  does  not 
anticipate  that  allowing  fiinds  to  increase  the  size 
of  their  commitment  to  a  joint  transaction  will 
result  in  an  increase  in  the  expected  number  of 
such  transactions. 

'3  1,400  transactions  or  arrangements  x  .30 
(percentage  of  transactions  or  arrangements  in 
which  a  Prohibited  Participant  is  assumed  to  have 
a  financial  interest)  =  420. 

'*  The  staff  estimates  the  hourly  burden  to 
comply  with  the  board  of  director's  obligation  to 
make  a  finding  as  to  the  materiality  of  a  prohibited 
person's  financial  interest  in  a  transaction  to  be  1 1 
hours.  The  staff  estimates  that  funds  will  spend  .2 
hours  complying  with  the  requirement  that  the 
basis  for  the  board's  findings  be  recorded  in  the 
minutes  of  its  meeting. 
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hours  to  be  associated  with  the 
amendments  to  rule  17d-l  aiuually. 

B.  Subadviser  Affiliates 

The  Commission  staff  estimates  that 
1,900  portfolios  of  approximately  800 
investment  companies  use  the  services 
of  one  or  more  subadvisers.^''  Based  on 
discussions  with  industry 


representatives,  the  Commission  staff 
estimates  that  it  will  require 
approximately  6  hours  to  draft  and 
execute  revised  subadvisory  contracts 
(5  staff  attorney  hom^,  1  supervisory 
attorney  hour),  in  order  for  funds  and 
subadvisers  to  be  able  to  rely  on  the 
exemptions  in  rule  17a-10  and  the 
proposed  amendments  to  rule  lOf-3, 


17e-l,  and  12d3-l.''fi  Assuming  that  all 
funds  that  are  advised  by  subadvisers 
modify  their  advisory  contracts  in  this 
manner,  the  new  rule  and  rule 
amendments  will  create  an  estimated 
initial  one-time  burden  of 
approximately  11,400  burden  hours. 
The  total  estimated  first  year  cost  of 
these  biuden  hours  is  $836,000.^' 


ESTIMATED  One  Time  Burden  Hours  and  Cost  of  Subadvisory  Rule  and  Amendments 


Number  of  funds 
modifying 
contracts 

Staff  attomey 
flours 

Supervisory 
attomey  fiours 

Total  burden 
hours 

Cost  per  staff 
attomey  hour 

Cost  per 

supervisory 

attomey  hour 

Total  cost  of 

se  75burden 

hours 

1,900 

5 

1 

11.400 

$62 

$130 

$836,000 

Rule  17a-10  and  the  amendments  to 
rules  lOf-3,  12d3-l,  and  17e-l  would 
require  virtually  identical  modifications 
to  fund  advisory  contracts.  The 
Commission  staff  assumes  that  funds 
will  rely  equally  on  the  exemptions  in 
all  of  these  rules,  and  therefore  the 
burden  hours  associated  with  the 
required  contract  modifications  should 
be  apportioned  equally  among  the  four 
rules.  Therefore  the  estimated  one-time 
burden  hours  associated  with  rules  1 7a- 
10,  lOf-3,  12d3-l,  and  17e-l  are  2,850 
hours  for  each  rule  (11,400  total  burden 
hours  for  all  of  the  rules/four  rules),  and 
the  estimated  one-time  cost  of  these 
burden  hours  is  $209,000  for  each  rule 
{$836,000/four  rules)  J« 

The  staff  estimates  that  a  total  of  60 
funds  will  enter  into  subadvisory 
agreements  each  year  after  the  first  year 
in  which  the  rule  and  rule  amendments 
are  adopted. ^^  Assuming  that  each  of 
these  funds  enters  into  a  contract  that 
permits  it  and  its  affiliated  funds  to  rely 
on  the  exemptions  in  rule  17a-10,  and 
the  amendments  to  rules  lOf-3, 12d3-l, 
and  1 7e-l ,  an  estimated  360  burden 
hoius  (90  hours  per  rule)  will  be 
associated  with  these  rules  annually, 
with  an  associated  cost  of  $26,400 
($6,600  per  rule).8o 


Proposed  Amendments  to  Rule  lOf-3  Rule  17e-l 


"  See  Proposing  Release,  supra  note  6,  at  n.  13 
and  accompanying  text. 

'"The  fund's  advisory  contracts  must  include 
these  conditions  in  order  for  the  fund  to  obtain  the 
benefit  of  the  exemptions  in  the  new  rule  and  rule 
amendments. 

"{5  in-'house  staff  attomey  hours  x  $62  =  $310) 
+  (1  deputy  general  counsel  hour  x  $130  =  $130) 
=  $440.  $440  X  1,900  funds  =  $  836,000. 

'■The  amendments  to  rule  17e-l  will  also,  as 
discussed  below,  decrease  the  burden  hours 
associated  with  that  rule. 

'3  Based  on  an  analysis  of  investment  company 
filings,  the  staff  estimates  that  approximately  250 
funds  are  created  annually.  Assuming  that  the 
number  of  these  funds  that  will  use  the  services  of 
subadvisers  is  proportionate  to  the  number  of  funds 


Rule  lOf-3  currently  has  an  estimated 
burden  of  4,407.5  hours  at  a  cost  of 
$793,752.  This  burden  estimate  will 
change  as  a  result  of  the  amendments  to 
rule  lOf-3.  As  we  discuss  above, ^^  we 
assume  that  all  funds  that  are  advised 
by  subadvisers  will  modify  their 
subadvisory  contracts  so  as  to  allow  the 
fund  and  their  affiliated  funds  to  rely  on 
the  proposed  exemptions.  The  staff 
calculates  that  the  estimated  one-time 
burden  hours  associated  with  the 
proposed  amendments  to  rule  lOf-3 
would  be  2,850  hours,  with  an 
estimated  one-time  cost  of  $209,000,82 
and  an  ongoing  estimated  burden  of  90 
hours  for  subsequent  years,  with  an 
estimated  cost  associated  with  this  hour 
burden  of  $6,600  for  subsequent  years.''^ 
We  estimate  that  these  additional 
burdens  will,  for  the  first  year  following 
adoption,  increase  the  burden  hours  of 
compliance  with  rule  lOf-3  fi'om  the 
cmrent  4,407.5  hours  at  a  cost  of 
$793,752,  to  7,257.5  hours  at  a  cost  of 
$1,002,760.  We  anticipate  that  in  the 
years  following  the  adoption  of 
amended  rule  lOf-3  the  ongoing 
estimated  binden  hours  for  rule  lOf-3 
will  be  4,497.5  hoius  at  a  cost  of 
$800,360.84 


that  currently  use  the  services  of  subadvisers,  then 
approximately  50  new  funds  will  enter  into 
subadvisory  agreements  each  year.  The  Commission 
staff  estimates,  based  on  an  analysis  of  investment 
company  filings,  that  an  additional  10  funds, 
currently  in  existence,  will  employ  the  services  of 
subadvisers  for  the  first  time  each  year. 

■"  6  hours  X  60  funds  =  360  total  hours.  $440  x 
60  funds  =  $26,400. 

"'  See  supra  note  78  and  accompanying  text. 

"W. 

*♦  We  are  not  seeking  approval  for  any  collection 
of  information  based  on  burden  data  for  any  but  the 
first  year  following  adoption  of  these  proposals.  The 
information  regarding  burden  hours  and  costs 


Based  on  an  analysis  of  investment 
company  filings,  the  staff  estimates  that 
approximately  293  investment 
companies  use  at  least  one  affiliated 
broker  and  that  each  of  these  investment 
companies  spends  an  estimated  12.5 
hours  per  year  (at  a  cost  of  $775  per 
year)  complying  with  rule  17e-l's 
requirements  that  (i)  the  fund  retain 
records  of  transactions  entered  into 
pursuant  to  the  rule  ("recordkeeping 
requirement"),  and  (ii)  thefimd's 
directors  review  those  transactions 
quarterly  ("review  requirement"). ^s 
Based  on  conversations  with 
representatives  of  investment 
companies,  the  staff  estimates  that  the 
amendments  to  rule  1 7e-l  would 
exempt  approximately  40  percent  of 
transactions  that  occin  under  rule 
1 7e-l  from  the  rule's  recordkeeping  and 
review  requirements. 

The  Commission  staff  estimates, 
therefore,  that  the  amendments  to  rule 
17e-l  will,  in  this  respect,  decrease  the 
rule's  information  collection  burden  to 
2,200  hours,8«  at  a  cost  of  $136,422  per 
year.  8^ 


incurred  after  the  first  year  of  adoption  is  provided 
to  give  a  fuller  understanding  of  our  proposals' 
long-term  impact  on  the  fund  industry. 

<*^  In  calculating  the  total  annual  cost  of 
complying  with  amended  rule  17e-l,  the- 
Commission  staff  assumes  that  the  entire  burden 
would  be  attributable  to  professionals  with  an 
average  hourly  wage  rate  of  $62  per  hour. 

•6  293  transactions  x  12.5  hours  =  3,663  hours  if 
adopted:  60%  of  the  293  transactions  (or  176 
transactions)  would  proceed  under  rule  17e-l.  176 
transactions  (60%  of  the  293  transactions 
anticipated  to  be  impacted  by  rule)  x  12.5  hours  =  - 
2,200  hours. 

''  3,663  hours  x  $62  =  $227.1«6:  2.200  hours  x 
$62  =  $136,400. 
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Estimated  Reduction  in  Burden  Hours  and  Cost  of  Rule  17e-1 

[effect  of  exemption  from  review  and  recordkeeping  requirements] 


Prior  Rule  

As  Amended 


Number  furxJs 

relying  on  rule 

17e-1 


293 
293 


r^umber  funds 

subject 

to  record- 

keepirtgand 

review 
requirements 


293 
176 


Burden  hours 

recordkeeping 

and  review 

requirements 


12.5 
12.5 


Total  burden 
hours  of  rec- 
ordkeeping 
arKJ  review  re- 
quirements 


3,663 
2.200 


Cost  per  hour 
of  record- 
keeping and 
review  require- 
ments 


$62 
62 


Total  cost  of 
burden  hours 


$227,106 
136.400 


II 


TTiis  reduction  will  be  offset  to  some 
extent  by  the  increase  in  estimated 
burden  hours  described  above  with 
respect  to  the  required  modifications  of 
the  funds'  investment  advisory 
contracts.  Therefore  rule  17e-l,  as 
amended,  will  impose  an  estimated 
burden  of  5,050  hours  ($345,400)  in  the 
first  year  after  the  amendments  are 
adopted,  and  an  estimated  burden  of 
2,290  hours  ($143,000)  in  subsequent 
years. 

VL  Summary  of  Final  Regulatory 
Flexibility  Analysis 

We  have  prepared  a  Final  Regulatory 
Flexibility  Analysis  ("FRFA")  in 
accordance  with  5  U.S.C.  604  regarding 
the  adoption  of  new  rule  17a-10  and 
amendments  to  rules  lOf-3, 12d3-l, 
17a-6, 17d-l,  and  17e-l  under  the 
Investment  Company  Act.  A  smnmary 
of  the  Initial  Regulatory  Flexibility 
Analysis  ("IRFA"),  which  was  prepared 
in  accordance  with  5  U.S.C.  603,  was 
published  in  the  Proposing  Release.  The 
following  summarizes  the  FRFA. 

A.  Need  for  New  Rule  and  Amendments 

The  FRFA  simmiarizes  the 
backgroimd  of  the  amendments.  The 
FRFA  also  discusses  the  reasons  for  the 
Dew  rule  and  amendments  and  the 
objectives  of,  and  legal  basis  for,  these 
rulemaking  initiatives.  Those  items  are 
discussed  in  the  release.  The  FRFA 
discusses  the  effect  of  the  new  rule  and 
amendments  on  small  entities. 

B.  Significant  Issues  Raised  by  Public 
Comment 

The  Commission  received  no 
comments  on  the  IRFA. 

C.  Small  Entities  Subject  to  the  New 
Rule  and  Amendments 

The  FRFA  discusses  the  effect  of  the 
amendments  on  small  entities.  For 
purposes  of  the  Regulatory  Flexibility 
Act,8«  a  fund  is  a  small  entity  if  the 
fund,  together  with  other  funds  in  the 
same  group  of  related  funds,  has  net 
assets  of  $50  million  or  less  as  of  the 
end  of  its  most  recent  fiscal  year.*^  An 


investment  adviser  is  a  smaU  entity  if  it 
(i)  manages  less  than  $25  million  in 
assets,  (ii)  has  total  assets  of  less  than  $5 
million  on  the  last  day  of  its  most  recent 
fiscal  year,  and  (iii)  does  not  control,  is 
not  controlled  by,  and  is  not  imder 
common  control  with  another 
investment  adviser  that  manages  $25 
million  or  more  in  assets,  or  any  person 
(other  than  a  natural  person)  that  had 
total  assets  of  $5  million  or  more  on  the 
last  day  of  the  most  recent  fiscal  year.** 
An  issuer,  other  than  an  investment 
company,  is  a  small  entity  if  its  total 
assets  on  the  last  day  of  its  most  recent 
fiscal  year  were  $5  million  or  less  and 
it  is  engaged  or  proposing  to  engage  in 
an  offering  of  securities  which  does  not 
exceed  the  dollar  limitation  prescribed 
by  section  3(b)  of  the  Seciuities  Act  of 
1933.  The  staff  estimates,  based  upon 
Commission  filings,  that  there  are 
approximately  3,650  active  registered 
management  investment  companies,  of 
which  approximately  200  are  small 
entities.  The  staff  further  estimates  that 
there  are  approximately  7,560  registered 
investment  advisers,  of  which 
approximately  430  are  small  entities.^' 
Fimds  and  portfolio  companies  that 
are  small  entities  will  be  able  to  rely  on 
the  amendments  to  rules  17a-6  and 
17d-l(d)(5)  if  they  satisfy  the  rules' 
conditions.  Fimds  and  investment 
advisers  that  are  small  entities  will  be 
able  to  rely  on  the  amendments  to  rule 
lOf-3,  12d3-l,  17e-l,  and  rule  17a-10, 
if  they  meet  the  conditions  of  those 
rules. 

D.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

Portfolio  Affiliates — ^Rules  17a-6  and 
17d-l(d)(5) 

The  expanded  exemptions  in  rules 
17a-6  and  17d-l(d)(5)  permitting 
second-tier  portfoUo  affiliates  and  funds 
to  enter  into  principal  transactions  and 
joint  arrangements  would  not  impose 
any  new  reporting,  recordkeeping,  or 
other  compliance  requirements  on  funds 


••5  U.S.C.  601-612. 
»•  17  CFR  270.0-10. 


"17  CFR  275.0-7. 

o<  The  staff  vras  unable  to  determine  from 
Commission  filings  the  number  of  fund  portfolio 
affiliates  that  are  also  small  entities.  We  estimate 
that  875  companies  are  portfolio  affiliates  of  funds. 


or  portfolio  affiliates  that  are  small 
entities. 

Subadviser  Affiliates — Rules  17a-10, 
lOf-3, 12d3-l,  and  17e-l 

The  rule  and  role  amendments 
permitting  subadvisers  to  enter  into 
otherwise  prohibited  transactions  and 
arrangements  with  affiliated  fimds  will 
impose  compliance  and  recordkeeping 
requirements  on  funds  and  subadvisers 
that  rely  on  the  rules'  exemptions,  as  the 
funds'  advisory  contracts  will  be 
required  to  prohibit  the  fund's 
subadvisers  from  consulting  with  one 
another  concerning  the  fund's  securities 
transactions.^^  Based  on  discussions 
with  industry  representatives,  our  staff 
estimates  that  modifying  advisory 
contracts  in  this  manner  will  require  6 
hours,  at  a  cost  of  approximately  $440 
per  fund.  While  small  funds  and  small 
advisers  are  unlikely  to  be 
disproportionately  impacted  by  this 
one-time  requirement,  a  fund  complex 
that  includes  a  large  number  of  funds 
advised  by  subadvisers  may  experience 
economies  of  scale,  as  the  amendments 
to  its  advisory  contracts  will  be  largely 
duplicative. 

E^  Agency  Action  To  Minimize  Effect  on 
Small  Entities 

The  FRFA  explains  that  we  have  not 
identified  any  federal  rules  that 
duplicate  or  conffict  with  the  rule  and 
rule  amendments.  The  Regulatory 
Flexibility  Act  directs  the  Commission 
to  consider  significant  alternatives  that 
would  accomplish  the  stated  objectives, 
while  minimizing  any  significant 
adverse  impact  on  small  entities.  In 
connection  with  the  amendments,  the 
Commission  considered  the  following 
alternatives:  (a)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (b)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
imder  the  rule  for  small  entities;  (c)  the 


<«  See.  e.g..  rule  12d3-l(cM3)(uMA). 
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use  of  performance  rather  than  design 
standards;  and  (d)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

We  do  not  believe  that  special      " 
compliance,  timetable,  or  reporting 
requirements  or  an  exemption  from 
coverage  of  the  rule  for  small  entities 
would  be  consistent  with  investor 
protection.  Similarly,  any  further 
clarification,  consolidation,  or 
simplification  of  the  reporting 
requirements  for  small  entities  could 
compromise  the  safeguards  embodied  in 
the  new  rule  and  amendments.  The  new 
rule  and  rule  amendments  use 
performance,  rather  than  design 
standards,  in  the  sense  that  they  require 
the  fund's  board  of  directors  to  make 
certain  findings, "^  and  the  fund's 
advisory  contracts  to  include  certain 
conditions,^'*  rather  than  specifying  the 
basis  for  the  board's  findings,  or  the 
specific  language  to  be  included  in  the 
advisory  contracts. 

Vn.  statutory  Authority 

The  Commission  has  adopted 
amendments  to  rules  lOf-3,  12d3-l, 
17a-6, 17d-l,  and  17e-l  and  new  rule 
17a-10  under  the  Investment  Company 
Act  pursuant  to  authority  set  forth  in 
sections  6(c),  10(f),  17(b),  17(d),  31(a), 
and  38(a)  of  the  Investment  Company 
Act. 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies,  Reporting  and 
jecordkeeping  requirements ,  Securities . 

Text  of  Rules 

For  reasons  set  forth  in  the  preamble, 
title  17,  chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  part  270 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a- 
34(d),  80a-37,  80a-39,  unless  otherwise 
noted; 

***** 

2.  Section  270.10f-3  is  amended  by: 

a.  Redesignating  paragraph  (b)  as 
paragraph  (c); 

b.  Adding  paragraphs  (a)(6),  (a)(7), 
(a)(8),  and  new  paragraph  (b); 

c.  Revising  the  paragraph  heading  in 
newly  redesignated  paragraph  (c);  and 

d.  Revising  newly  redesignated 
paragraph  (c)(7). 


B^In  the  case  of  the  amendments  to  rules  17a-6 
and  17d-l{d)(5}. 

**  In  the  case  of  rule  17a-10  and  the  amendments 
to  rules  17e-l.  lOf-3.  and  12d3-l. 


The  additions  and  revisions  read  as 
follows:  ^ 

§  270.1  Of-%,   Exemption  for  the  acquisition 
of  securities  during  ttie  existence  of  an 
underwriting  or  selling  syndicate. 

(a)  *  *  * 

(6)  Managed  portion  of  a  portfolio  of 
a  registered  investment  company  means 
a  discrete  portion  of  a  portfolio  of  a 
registered  investment  company  for 
which  a  subadviser  is  responsible  for 
providing  investment  advice,  provided 
that: 

(i)  The  subadviser  is  not  an  affiliated 
person  of  any  investment  adviser, 
promoter,  underwriter,  officer,  director, 
member  of  an  advisory  board,  or 
employee  of  the  registered  investment 
company;  and 

(ii)  The  subadviser's  advisory 
contract: 

(A)  Prohibits  it  from  consulting  with 
any  subadviser  of  the  investment 
company  that  is  a  principal  underwriter 
or  an  affiliated  person  of  a  principal 
underwriter  concerning  transactions  of 
the  investment  company  in  securities  or 
other  assets;  and 

(B)  Limits  its  responsibility  in 
providing  advice  to  providing  advice 
with  respect  to  such  portion. 

(7)  Series  of  a  series  company  means 
any  class  or  series  of  a  registered 
investment  company  that  issues  two  or 
more  classes  or  series  of  preferred  or 
special  stock,  each  of  which  is  preferred 
over  all  other  classes  or  series  with 
respect  to  assets  specifically  allocated  to 
that  class  or  series. 

(8)  Subadviser  means  an  investment 
adviser  as  defined  in  section  2(a)(20)(B) 
of  the  Act  (15  U.S.C.  80a-2(a)(20)(B)). 

(b)  Exemption  for  purchases  by  series 
companies  and  investment  companies 
with  managed  portions.  For  purposes  of 
this  section  and  section  10(f)  of  the  Act 
(15  U.S.C.  80a-10(f)),  each  Series  of  a 
Series  Company,  and  each  Managed 
Portion  of  a  registered  investment 
company,  is  deemed  to  be  a  separate 
investment  company.  Therefore,  a 
ptnrchase  or  acquisition  of  a  security  by 
a  registered  investment  company  is 
exempt  from  the  prohibitions  of  section 
10(f)  of  the  Act  if  section  10(f)  of  the  Act 
would  not  prohibit  such  purchase  if 
each  Series  and  each  Managed  Portion 
of  the  company  were  a  separately 
registered  investment  company. 

(c)  Exemption  for  other  purchases. 

*  *  * 

(7)  Percentage  limit,  (i)  Generally.  The 
amount  of  securities  of  any  class  of  such 
issue  to  be  purchased  by  the  investment 
company,  aggregated  with  purchases  by 
any  other  investment  company  advised 
by  the  investment  company's 
investment  adviser,  and  any  purchases 


by  another  account  with  respect  to 
which  the  investment  adviser  has 
investment  discretion  if  the  investment 
adviser  exercised  such  investment 
discretion  with  respect  to  the  purchase, 
does  not  exceed  the  following  limits: 

(A)  If  purchased  in  an  offering  other 
than  an  Eligible  Rule  144A  Offering,  25 
percent  of  the  principal  amount  of  the 
offering  of  such  class;  or 

(B)  If  purchased  in  an  Eligible  Rule 
144 A  Offering,  25  percent  of  the  total  of: 

(J)  The  principal  amount  of  the 
offering  of  such  class  sold  by 
underwriters  or  members  of  the  selling 
syndicate  to  qualified  institutional 
buyers,  as  defined  in  §  230.144A(a)(l)  of 
this  chapter;  plus 

[2]  The  principal  amoimt  of  the 
offering  of  such  class  in  any  concurrent 
public  offering. 

(ii)  Exemption  from  percentage  limit. 
The  requirement  in  paragraph  {c)(7)(i)  of 
this  section  applies  only  if  die 
investment  adviser  of  the  investment 
company  is,  or  is  an  affiliated  person  of, 
a  principal  underwriter  of  the  security; 
and 

(iii)  Separate  aggregation.  The 
requirement  in  paragraph  (c)(7)(i)  of  this 
section  applies  independently  with 
respect  to  each  investment  adviser  of 
the  investment  company  that  is,  or  is  an 
affiliated  person  of,  a  principal 
underwriter  of  the  security. 
***** 

3.  Section  270.12d3-l  is  amended  by 
revising  paragraph  (c)  and  adding 
paragraph  (d)(9)  before  the  note: 

§  270.1 2d3-1     Exemption  of  acquisitions  of 
securities  issued  by  persons  engaged  in 
securities  related  businesses. 

***** 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  this  section  does 
not  exempt  the  acquisition  of: 

(1)  A  general  partnership  interest;  or 

(2)  A  security  issued  by  the  acquiring 
company's  promoter,  principal 
underwriter,  or  any  affiliated  person  of 
such  promoter,  or  principal 
imderwriter}  or 

(3)  A  security  issued  by  the  acquiring 
company's  investment  adviser,  or  an 
affiliated  person  of  the  acquiring 
company's  investment  adviser,  other 
than  a  security  issued  by  a  subadviser 
or  an  affiliated  person  of  a  subadviser  of 
the  acquiring  company  provided  that: 

(i)  Prohibited  relationships.  The 
subadviser  that  is  (or  whose  affiliated 
person  is)  the  issuer  is  not,  and  is  not 
an  affiliated  person  of,  an  investment 
adviser  responsible  for  providing  advice 
with  respect  to  the  portion  of  the 
acquiring  company  that  is  acquiring  the 
securities,  or  of  any  promoter, 
underwriter,  officer,  director,  member  of 
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an  advisory  board,  or  employee  of  the 
acquiring  compemy; 

(ii)  Advisory  contract.  The  advisory 
contracts  of  the  Subadviser  that  is  (or 
whose  affiliated  person  is)  the  issuer, 
and  any  Subadviser  that  is  advising  the 
portion  of  the  acquiring  company  that  is 
purchasing  the  securities: 

(A)  Prohibit  them  from  consulting 
with  each  other  concerning  transactions 
of  the  acquiring  company  in  securities 
or  other  assets,  other  than  for  purposes 
of  complying  with  the  conditions  of 
paragraphs  (a)  and  (b)  of  this  section; 
and 

(B)  Limit  their  responsibility  in 
providing  advice  to  providing  advice 
with  respect  to  a  discrete  portion  of  the 
acq\iiring  company's  portfolio. 

(d)*  *  * 

(9)  Subadviser  means  an  investment 
adviser  as  defined  in  section  2{a)(20)(B) 
of  the  Act  (15  U.S.C.  80a-2(a)(20)(B)). 
***** 

4.  Section  270.17a-6  is  revised  to  read 
as  follows: 

§  270.1 7a-6    Exemption  for  transactions 
with  portfolio  affiliates. 

(a)  Exemption  for  transactions  with 
portfolio  affiliates.  A  transaction  to 
which  a  fund,  or  a  company  controlled 
by  a  fund,  and  a  portfolio  affiliate  of  the 
fund  are  parties  is  exempt  from  the 
provisions  of  section  17(a)  of  the  Act  (15 
U.S.C.  80a-17(a)),  provided  that  none  of 
the  following  persons  is  a  party  to  the 
transaction,  or  has  a  direct  or  indirect 
financial  interest  in  a  party  to  the 
transaction  other  than  the  fund: 

(1)  An  officer,  director,  employee, 
investment  adviser,  member  of  an 
advisory  board,  depositor,  promoter  of 
or  principal  underwriter  for  the  fund; 

(2)  A  person  directly  or  indirectly 
controlling  the  fund; 

(3)  A  person  directly  or  indfrectly 
owning,  controlling  or  holding  with 
power  to  vote  five  percent  or  more  of 
the  outstanding  voting  securities  of  the 
fund; 

(4)  A  person  directly  or  indirectly 
under  common  control  with  the  fund, 
other  than: 

(i)  A  portfolio  affiliate  of  the  fund;  or 
(ii)  A  fund  whose  sole  interest  in  the 
transaction  or  a  party  to  the  transaction 
is  an  interest  in  the  portfolio  affiliate;  or 

(5)  An  affiliated  person  of  any  of  the 
persons  mentioned  in  paragraphs  (a)(a)- 
(4)  of  this  section,  other  than  the  fund 
or  a  portfolio  affiUate  of  the  fund. 

(b)  Definitions.  (1)  Financial  interest. 
(i)  The  term  financial  interest  as  used  in 
this  section  does  not  include: 

(A)  Any  interest  through  ownership  of 
securities  issued  by  the  fund; 

(B)  Any  interest  of  a  wholly-owned 
subsidiary  of  a  fund; 


(C)  Usual  and  ordinary  fees  for 
services  as  a  director; 

(D)  An  interest  of  a  non-executive 
employee; 

(E)  An  interest  of  an  insurance 
company  arising  from  a  loan  or  policy 
made  or  issued  by  it  in  the  ordinary 
course  of  business  to  a  natural  person; 

(F)  An  interest  of  a  bank  arising  from 
a  loan  or  account  made  or  maintained 
by  it  in  the  ordinary  course  of  business 
to  or  with  a  natural  person,  unless  it 
arises  frtim  a  loan  to  a  person  who  is  an 
officer,  director  or  executive  of  a 
company  which  is  a  party  to  the 
transaction,  or  from  a  loan  to  a  person 
who  directly  or  indirectly  owns, 
controls,  or  holds  with  power  to  vote, 
five  percent  or  more  of  the  outstanding 
voting  securities  of  a  company  which  is 
a  party  to  the  transaction; 

(G)  An  interest  acquired  in  a 
transaction  described  in  paragraph 
(d)(3)  of  §  270.1 7d-l;  or 

(H)  Any  other  interest  that  the  board 
of  directors  of  the  fund,  including  a 
majority  of  the  directors  who  are  not 
interested  persons  of  the  fund,  finds  to 
be  not  material,  provided  that  the 
directors  record  the  basis  for  that 
finding  in  the  minutes  of  their  meeting. 

(ii)  A  person  has  a  financial  interest 
in  any  party  in  ^vhich  it  has  a  financial 
interest,  in  which  it  had  a  financial 
interest  within  six  months  prior  to  the 
transaction,  or  in  which  it  will  acquire 
a  financial  interest  piu^uant  to  an 
arrangement  in  existence  at  the  time  of 
the  transaction.  - 

(2)  Fund  means  a  registered 
investment  company  or  separate  series 
of  a  registered  investment  company. 

(3)  Portfolio  affiliate  of  a  fund  means 
a  person  that  is  an  affiliated  person  (or 
an  affiliated  person  of  an  affiliated 
person)  of  a  fund  solely  because  the 
fund,  a  fund  under  common  control 
With  the  fund,  or  both: 

(i)  Controls  such  person  (or  an 
affiliated  person  of  such  person);  or 

(ii)  Owns,  controls,  or  holds  with 
power  to  vote  five  percent  or  more  of 
the  outstanding  voting  securities  of  such 
person  (or  an  affifiated  person  of  such 
person). 

5.  Section  270.17a-10  is  added  to  read 
as  follows: 

§  270.17a-10    Exemption  for  transactions 
with  certain  subadvisory  affiliates. 

(a)  Exemption.  A  person  that  is 
prohibited  by  section  17(a)  of  the  Act 
(15  U.S.C.  80a-17(a))  from  entering  into 
a  transaction  with  a  fund  solely  because 
such  person  is,  or  is  an  affiliated  person 
of,  a  subadviser  of  the  fund,  or  a 
subadviser  of  a  fund  that  is  under 
common  control  with  the  fund,  may 


nonetheless  enter  into  such  transaction, 
if: 

(1)  Prohibited  relationship.  The 
person  is  not,  and  is  not  an  affiliated 
person  of,  an  investment  adviser 
responsible  for  providing  advice  with 
respect  to  the  portion  of  the  fund  for 
which  the  transaction  is  entered  into,  or 
of  any  promoter,  imderwriter,  officer, 
director,  member  of  an  advisory  board, 
or  employee  of  the  fund. 

(2)  Prohibited  conduct.  The  advisory 
contracts  of  the  subadviser  that  is  (or 
whose  affiliated  person  is)  entering  into 
the  transaction,  and  any  subadviser  that 
is  advising  the  fund  (or  portion  of  the 
fund)  entering  into  the  transaction: 

(i)  Prohibit  them  from  consulting  with 
each  other  concerning  transactions  for 
the  fund  in  secm-ities  or  other  assets; 
and 

(ii)  If  both  such  subadvisers  are 
responsible  for  providing  investment 
advice  to  the  fund,  limit  the 
subadvisers'  responsibility  in  providing  ■ 
advice  with  respect  to  a  discrete  portion 
of  the  fund's  portfolio. 

(b)  Definitions. 

(1)  Fund  means  a  registered 
investment  company  and  includes  a 
separate  series  of  a  registered 
investment  company. 

(2)  Subadviser  means  an  investment 
adviser  as  defined  in  section  2(a)(20)(B) 
of  the  Act  (15  U.S.C.  80a-2(a)(20)(B)). 

6.  Section  270.17d-l  is  amended  by 
revising  paragraphs  (d)(5)  and  {d)(6)  to 
read  as  follows: 

§  270.1 7d-1     Applications  regarding  joint 
enterprises  or  arrangements  and  certain 
profit-sharing  plans. 

***** 

(d)*  *  * 

(5)  Any  joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan 
("joint  enterprise")  in  which  a 
registered  investment  company  or  a 
company  controlled  by  such  a  company, 
is  a  participant,  and  in  which  a  portfolio 
affiliate  (as  defined  in  §  270.1 7a-6(b)(3)) 
of  such  registered  investment  company 
is  also  a  participant,  provided  that: 

(i)  None  of  the  persons  identified  in 
§  270.17a-6(a)  is  a  participant  in  the 
joint  enterprise,  or  has  a  direct  or 
indirect  financial  interest  in  a 
participant  in  the  joint  enterprise  (other 
than  the  registered  investment 
company);  tt 

(ii)  Financial  interest. 

(A)  The  term  financial  interest  as  used 
in  this  section  does  not  include: 

(1)  Any  interest  through  ownership  of 
seciuities  issued  by  the  registered 
investment  company; 

[2)  Any  interest  of  a  wholly  owned 
subsidiary  of  the  registered  investment 
company; 


3154 


Federal  Register / Vol.  68,  No.  14 / Wednesday,  January  22,  2003 /Rules  and  Regulations 


(3)  Usual  and  ordinary  fees  for 
services  as  a  director; 

(4)  An  interest  of  a  non-executive 
employee; 

(5)  An  interest  of  an  insurance 
company  arising  from  a  loan  or  policy 
made  or  issued  by  it  in  the  ordinary 
course  of  business  toa  natural  person; 

(6)  An  interest  of  a  bank  arising  from 
a  loan  to  a  person  who  is  an  officer, 
director,  or  executive  of  a  company 
which  is  a  participant  in  the  joint 
transaction  or  from  a  loan  to  a  person 
who  directly  or  indirectly  owns, 
controls,  or  holds  with  power  to  vote, 
five  percent  or  more  of  the  outstanding 
voting  securities  of  a  company  which  is 
a  participant  in  the  joint  transaction; 

(7)  An  interest  acquired  in  a 
transaction  described  in  paragraph 
(d)(3)  of  this  section;  or 

(8)  Any  other  interest  that  the  board 
of  directors  of  the  investment  company, 
including  a  majority  of  the  directors 
who  are  not  interested  persons  of  the 
investment  company,  finds  to  be  not 
material,  provided  that  the  directors 
record  the  basis  for  that  finding  in  the 
minutes  of  their  meeting. 

(B)  A  person  has  a  financial  interest 
in  any  party  in  which  it  has  a  financial 
interest,  in  which  it  had  a  financial 
interest  within  six  months  prior  to  the 
investment  company's  participation  in 


the  enterprise,  or  in  which  it  will 
acquire  a  financial  interest  pursuant  to 
an  arrangement  in  existence  at  the  time 
of  the  investment  company's 
participation  in  the  enterprise. 

(6)  The  receipt  of  securities  and/or 
cash  by  an  investment  company  or  a 
controlled  company  thereof  and  an 
affiliated  person  of  such  investment 
company  or  an  affiliated  person  of  such 
person  pursuant  to  a  plan  of 
reorganization:  Provided,  That  no 
person  identified  in  §  270.17a-6(a)(l)  or 
any  company  in  which  such  a  person 
has  a  direct  or  indirect  financial  interest 
(as  defined  in  paragraph  (d)(5)(iii)  of 
this  section): 


7.  Section  270.17e-l  is  amended  by 
revising  paragraphs  (b)(3)  and  (d)  to 
read  as  follows: 

§  270.1 7e-1     Brokerage  transactions  on  a 
securities  exchange. 

*****  , 

(b)  *  *  * 

(3)  Determines  no  less  frequently  than 
quarterly  that  all  transactions  effected 
pursuant  to  this  section  diu-ing  the 
preceding  quarter  (other  than 
transactions  in  which  the  person  acting 
as  broker  is  a  person  permitted  to  enter 
into  a  transaction  with  the  investment 


company  by  §  270.1 7a-10)  were  effected 
in  compliance  with  such  procedures; 

***** 

(d)  The  investment  company: 

(1)  Shall  maintain  and  preserve 
permanently  in  an  easily  accessible 
place  a  copy  of  the  procedures  (and  any 
modification  thereto)  described  in 
paragraph  (b)(1)  of  this  section;  and 

(2)  Shall  maintain  and  preserve  for  a 
period  not  less  than  six  years  from  the 
end  of  the  fiscal  year  in  which  any 
transactions  occurred,  the  first  two  years 
in  an  easily  accessible  place,  a  record  of 
each  such  transaction  (other  than  any 
transaction  in  which  the  person  acting 
as  broker  is  a  person  permitted  to  enter 
into  a  transaction  with  the  investment 
company  by  §  270.17a-10)  setting  forth 
the  amount  and  source  of  the 
commission,  fee  or  other  remuneration 
received  or  to  be  received,  the  identity 
of  the  person  acting  as  broker,  the  terms 
of  the  transaction,  and  the  information 
or  materials  upon  which  the  findings 
described  in  paragraph  (b)(3)  of  this 
section  were  made. 

By  the  Commission. 

Dated:  January  14,  2003. 
Jill  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  03-1229  Filed  1-21-03;  8:45  am] 
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The  President 


Memorandum  of  January  17,  2003 

Presidential    Determination    on    Pedestal    Actuator    Imports 
from  the  People's  Republic  of  China 


Memorandum  for  the  United  States  Trade  Representative 

Pursuant  to  section  421  of  the  Trade  Act  of  1974,  as  amended  (19  U.S.C. 
2451),  I  have  determined  the  action  I  will  take  with  respect  to  the  affirmative 
determination  of  the  United  States  International  Trade  Commission  (USITC) 
regarding  imports  of  pedestal  actuators  fi-om  China.  The  USITC,  on  the 
basis  of  its  investigation  (No.  TA-421-1),  determined  that  pedestal  actuators 
from  China  are  being  imported  into  the  United  States  in  such  increased 
quantities  or  under  such  conditions  as  to  cause  market  disruption  to  the 
domestic  producers  of  like  or  directly  competitive  products. 

After  considering  all  relevant  aspects  of  the  investigation,  I  have  determined 
that  providing  import  relief  for  the  U.S.  pedestal  actuator  industry  is  not 
in  the  national  economic  interest  of  the  United  States.  In  particular,  I  find 
that  the  import  relief  would  have  an  adverse  impact  on  the  United  States 
economy  clearly  greater  than  the  benefits  of  such  action. 

In  determining  not  to  provide  import  relief,  I  considered  its  overall  costs 
to  the  U.S.  economy.  The  facts  of  this  case  indicate  that  imposing  the 
USrrC's  recommended  quota  would  not  likely  benefit  the  domestic  producing 
industry  emd  instead  would  cause  imports  to  shift  ft-om  China  to  other 
ofis||ore  sources. 

Even  if  the  quota  were  to  benefit  the  primary  domestic  producer,  the  cost 
of  the  quota  to  consumers,  both  the  downstream  purchasing  industry  and 
users  of  the  downstream  products,  would  substantially  outweigh  any  benefit 
to  producers'  income.  The  USITC's  analysis  confirms  this  conclusion. 

In  addition,  downstream  industries  are  already  under  pressure  to  migrate 
production  offshore  to  compete  with  lower-cost  imports  of  finished  products. 
Higher  component  costs  resulting  from  import  relief  would  add  to  this 
pressure.  Given  the  significantly  larger  number  of  workers  in  the  downstream 
purchasing  industry  when  compared  with  the  domestic  pedestal  actuator 
industry,  I  find  that  imposing  import  restrictions  would  do  more  economic 
harm  than  good. 
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Finally,  a  quota  would  negatively  affect  the  many  disabled  and  elderly 
purchasers  of  mobility  scooters  and  electric  wheelchairs,  the  primary  ultimate 
consumers  of  pedestal  actuators. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


1^ 


THE  WHITE  HOUSE, 
Washington,  January  17,  2003. 
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IFR  Doc.  03-01629 

Filed  ai-21-O3;12:07  pm] 

Billing  code  3195-01-P     • 


Notice  of  January  20,  2003 


Continuation  of  the  National  Emergency  With  Respect  to 
Terrorists  Who  Threaten  To  Disrupt  the  Middle  East  Peace 

Process 


'On  January  23,  1995,  by  Executive  Order  12947,  the  President  declared 
a  national  emergency  pursuant  to  the  International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1706)  to  deal  with  the  unusual  and  extraordinary 
threat  to  the  national  security,  foreign  policy,  and  economy  of  the  United 
States  constituted  by  grave  acts  of  violence  committed  by  foreign  terrorists 
who  threaten  to  disrupt  the  Middle  East  peace  process.  On  August  20, 
1998,  by  Executive  Order  13099,  the  President  identified  four  additional 
persons,  including  Usama  bin  Ladin,  who  threaten  to  disrupt  the  Middle 
East  peace  process. 

Because  these  terrorist  activities  continue  to  threaten  the  Middle  East  peace 
process  and  continue  to  pose  an  unusual  and  extraordinary  threat  to  the 
national  security,  foreign  policy,  and  economy  of  the  United  States,  the 
national  emergency  declared  on  January  23,  1995,  as  expanded  on  August 
20,  1998,  and  the  measures  adopted  on  those  dates  to  deal  with  that  emer- 
gency must  continue  in  effect  beyond  January  23,  2003.  Therefore,  in  accord- 
ance with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)), 
I  am  continuing  for  1  year  the  national  emergency  with  respect  ^o  foreign 
terrorists  who  threaten  to  disrupt  the  Middle  East  peace  process. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


(^ 


THE  WHITE  HOUSE, 
January  20,  2003. 
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81 1414 

69 1175 

110 1991 

112 1352,  1991 

116 1991 

117 1991 

122 1991 

180 1575 

230 1991 

232 1991 

258 2276 

260 2276 

261 531,2276 

264 2276 

265 2276 

266 2276 

270 2276 

271 2276 

279 „.2276 

281 329 

300 1580,  1991,  2277,  2726 

401 1991 


41  CFR 

Ch.  301 196 

102-75 1167 

301-10 493,  2402 

42  CFR 

403 1374 

416 1374 

418 1374 

460 1374 

482..; 1374 

483 1374 

485 1374 

43  CFR 

1860 494 

44  CFR 

65 ...1540,  1543 

67 1547,  1549,  1550,  2477, 

2479 
Proposed  Rules: 
67 1581,  1585 

47  CFR 

20 2252,2914 

73. .503,  504,  670,  1554,  1555, 

1985,  1986,  2700,  2701 

76 670 

Proposed  Rules: 

Ch.  1 723,730 

15 2730 

2 1999 

73 532,  533,  1586,  1587, 

1657,  2278,  2733,  2734 

76 1657,2278 

90 1999 

48  CFR 

904 55 

952 55 

970 55 

Proposed  Rules: 

505: 1358 

1151 2988 

1152 2988 

49  CFR    . 

107 13425 

192 56 

195 56 

219 ; 57 

571 504,2993 

Proposed  Rules: 

10 2002 

171 1013,2734 

172 2734 

173 2734 

177 2734 

178 2734 

179 2734 

180 2734 

571 2003,  2480 

50  CFR 

17 1220,2919 

20 ,. 1388 

300 1392 

622 2188 

635 711 

648 57,  60,  533,  2919 

660 908 

679 715,  1392,  2636,  2920, 

2921,2922 
Proposed  Rules: 
17 331,2283,3000 
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.1175  635 1024,  1430 

.1414  648 1587,  2303 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  22, 
2003 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  arnJ 
management; 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 
Attca  mackerel;  published 

1-22-03 
Atka  mackerel;  published 
1-22-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgatk>n;  various 
States: 
Massachusetts;  published 

12-23-02 
Utah;  published  12-23-02 

FEDERAL  TRADE 
COMMISSION 

AppliarK^es,  consumer;  energy 
consumptKHi  and  water  use 
information  in  labeling  and 
advertising: 

Comparability  ranges — 
Regrigerators,  refrigerator- 
freezers,  and  freezers; 
published  10-24-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
No  residue;  definition 
revision;  published  12-23- 
02 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Report  submission  address 
change;  published  1-22-03 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operatkjns: 
Iowa;  published  1-22-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 


Eurocopter  France; 
published  12-18-02 
Class  E  airspace;  published  1- 
17-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  grown  in — 
Texas;  comments  due  by  1- 
27-03;  published  12-26-02 
[FR  02-32505] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in — 

California;  comments  due  by 
1-28-03;  published  11-29- 
02  [FR  02-30355] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Bkxxj  and  tissue  collection 
at  slaughtering 
estat>lishments;  comments 
due  by  1-27-03;  published 
11-27-02  [FR  02-30093] 
Exotic  Newcastle  disease; 
quarantine  area 
designatksns — 
Califomia;  comments  due 
by  1-27-03;  published 
11-26-02  [FR  02-29987] 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  Stamp  Program: 
Civil  rights  data  collection; 
comments  due  by  1-27- 
03;  published  11-27-02 
[FR  02-30112] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 

Bering  Sea  and  Aleutian 
Islands  king  and  tanner 
crabs;  fishing  capacity 
reduction  program; 
comments  due  by  1-27- 
03;  published  12-12-02 
[FR  02-31218] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 


Magnuson-Stevens  Act 
provisions — 
Bering  Sea  and  Aleutian 

Islands  king  and  tanner 

crabs;  fishing  capacity 

reduction  program; 

correction;  comments 

due  by  1-29-03; 

published  12-30-02  [FR 

02-32744] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 
Atlantic  sea  scallop; 
comments  due  by  1-31- 
03;  published  1-16-03 
[FR  03-01025] 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Privacy  Act;  implementation; 
comments  due  by  1-28-03; 
published  11-29-02  [FR  02- 
29812] 

DEFENSE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  1-28-03; 
published  11-29-02  [FR  02- 
29816] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  and  restricted 
areas: 
Charteston,  SO;  Naval 

Weapons  Station; 

comments  due  by  1-27- 

03;  published  12-26-02 

[FR  02-32458] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Ozone;  1-hour  standard 
applk^ability;  stay  of 
authority;  comments 
due  by  1-27-03; 
published  12-27-02  [FR 
02-32577] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Particulate  matter; 
comments  due  by  1-30- 
03;  published  12-31-02 
[FR  02-32384] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Particulate  matter; 
comments  due  by  1-30- 
03;  published  12-31-02 
[FR  02-32385] 


Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  comments  due  by 
1-30-03;  published  12-31- 
02  [FR  02-31668] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  comments  due  by 
1-30-03;  published  12-31- 
02  [FR  02-31669] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatk)n 
plans;  approval  and 
promulgation;  various 
States: 

Kentucky;  comments  due  by 
1-29-03;  published  12-30- 
02  [FR  02-32777] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States: 

North  Carolina;  comments 
due  by  1-27-03;  published 
12-27-02  [FR  02-32137] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatran 
plans;  approval  and 
promulgation;  various 
States: 

North  Carolina;  comments 
due  by  1-27-03;  put>lished 
12-27-02  [FR  02-32138], 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States:  .i^ 

North  Carolina;  comments 
due  by  1-27-03;  published 
12-27-02  [FR  02-32549] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Solid  wastes: 
Hazardous  waste; 
identification  and  listing — 
Used  cathode  ray  tubes; 
Region  III  Mid-Atlantic 
States;  exclusion; 
comments  due  by  1-27- 
03;  published  12-26-02 
[FR  02-32547] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Solid  wastes: 
Hazardous  waste; 
identification  and  listing — 
Used  cathode  ray  tubes; 
Region  III  Mid-Atlantk: 


states;  exclusion; 
comments  due  by  1-27- 
,     03;  published  12-26-02 
1      [FR  02-32551] 
Water  pwllution  control: 
National  Pollutant  Discharge 
Elimination  System — 
Cooling  water  intake 
structures  for  new 
facilities;  comments  due 
by  1-27-03;  published 
12-26-02  [FR  02-32611] 
National  pollutant  discharge 
elimination  system — 
Stonn  water  discharges 
for  oil  and  gas 
construction  activity  that 
disturbs  one  to  five 
acres  of  land;  permit 
deadline;  comments  due 
by  1-29-03;  published 
12-30-02  [FR  02-32984] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Concentrated  aquatic  animal 
production  facilities; 
comments  due  by  1-27- 
■      03;  published  12-2-02  [FR 

02-30466] 
Water  programs: 
Oil  pollution  prevention  and 
response;  non- 
transporlation-related 
onshore  and  offshore 
facilities;  comments  due 
by  1-29-03;  published  1-9- 
03  [FR  03-00391] 
Water  quality  planning  and 
management  and  National 
Pollutant  Discharge 
Elimination  System 
program;  total  maximum 
daily  loads;  comments 
due  by  1-27-03;  published 
12-27-02  [FR  02-32582] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Universal  service 
contribution 

methodology;  comments 
due  by  1-29-03; 
published  12-30-02  [FR 
02-32926] 
^Telephone  Consumer 
Protection  Act; 
implementation — 
Unsolicited  advertising; 
comments  due  by  1-31- 
03;  published  12-26-02 
[FR  02-32649] 
Practice  and  procedure: 
Competitive  market 
conditions  with  respect  to 
commercial  motile 
services;  annual  report 
and  analysis;  comments 
due  by  1-27-03;  published 
1-7-03  [FR  03-00218] 


Radio  stations;  table  of 
assignments: 

Arizona  and  New  Mexico; 
comments  due  by  1-30- 
03;  published  12-24-02 
[FR  02-32293] 
Texas;  comments  due  by  1- 
30-03;  published  12-24-02 
[FR  02-32289] 
Wyoming  and  Colorado; 
comments  due  by  1-30- 
03;  published  1-13-03  [FR 
03-00533] 
FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitions: 
Leadership  PACs; 
comments  due  by  1-31- 
03;  published  12-26-02 
[FR  02-32451] 

FEDERAL  RESERVE 
SYSTEM 

Tnjth  in  lending  (Regulation 
Z): 

Official  staff  commentary; 
amendments;  comments 
due  by  1-27-03;  published 
12-6-02  [FR  02-30545] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Bull  trout;  Klamath  River 
and  Columbia  River 
distinct  population 
segments;  comments 
due  by  1-28-03; 
published  11-29-02  [FR 
02-29232] 
Plant  species  from  Oahu, 
HI;  comments  due  by 
1-27-03;  published  12- 
26-02  [FR  02-32522] 
Marine  mammals: 
Incidental  take  during 
specified  activities — 
Florida  manatees; 
watercraft  and 
watercraft  access 
facilities;  comments  due 
by  1-27-03;  published 
1-9-03  [FR  03-00357] 
INTERIOR  DEPARTMENT 
National  Park  Service 
Commercial  use 
authorizations;  issuance  and 
administration;  comments 
due  by  1-27-03;  putHished 
11-27-02  [FR  02-29783] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kansas;  comnients  due  t>y 
1-31-03;  published  1-16- 
03  [FR  03-00974] 


JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Mexican  and  Canadian 
borders;  biometric  border 
crossing  Identification 
cards  and  elimination  of 
non-biometric  BCCs; 
comments  due  Ijy  1-31- 
03;  published  12-2-02  [FR 
02-30295] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards, 
etc.: 

Standards  improvement 
project  (Phase  II); 
comments  due  by  1-30- 
03;  published  1-8-03  [FR 
03-00316] 
Safety  and  health  standards: 
Mechanical  power  presses; 
presence  sensing  device 
initiation;  comments  due 
by  1-27-03;  published  8- 
28-02  [FR  02-21834] 

LABOR  DEPARTMENT 
Workers'  Cotipensation 
Programs  Office 

Energy  Employees 

Occupational  Illness 

Compensation  Program  Act; 

implementation: 

Lump-sum  payments  and 
medical  benefits  payments 
to  covered  DOE 
employees,  their  survivors, 
and  certain  vendors, 
•    contractors,  an(t 

subcontractors;  comments 
due  by  1-27-03;  published 
12-26-02  [FR  02-31841] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Prompt  corrective  action — 
Net  worth  restoration 
plans;  comments  due 
by  1-28-03;  published 
11-29-02  [FR  02-30089] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
New  York;  comments  due 
by  1-27-03;  published  12- 
27-02  [FR  02-32688] 
Ports  and  watenways  safety: 
Commencement  Bay, 
Tacoma,  WA;  Olympic 
View  superfund  cleanup 
site;  regulated  navigation 
area;  comments  due  by 
1-31-03;  published  12-2- 
02  [FR  02-30435] 

TRANSPORTATION 
DEPARTMENT 

Airport  concessions; 
disadvantaged  business 


enterprises  participation; 

comments  due  by  1-27-03; 

published  12-12-02  [FR  02- 

31338] 
Personnel: 

Board  for  Con-ection  of 
Coast  Guard  Military 
Records;  application 
procedures  clarification, 
etc.;  comments  due  by  1- 
27-03;  published  12-11-02 
[FR  02-30933] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
mies,  etc.: 
Area  navigation  and 
miscellaneous 
amendments;  comments 
due  by  1-31-03;  published 
12-17-02  [FR  02-31150] 

Ainvorthiness  directives: 
Airbus;  comments  due  by  1- 
28-03;  published  1-3-03 
[FR  03-00028] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  1-27- 
03;  published  11-26-02 
[FR  02-29804] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AinAforthiness  directive^: 
McDonnell  Douglas; 
comments  due  by  1-28- 
03;  published  1-3-03  [FR 
03-00021] 
Rolls-Royce  pte;  comments 
due  by  1-31-03;  published 
12-2-02  [FR  02-30350] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  comnf>ents 
due  by  1-28-03;  published 
.11-29-02  [FR  02-29001] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
SOCATA-Groupe 
Aerospatiale;  comments 
due  by  1-31-03;  published 
12-24-02  [FR  02-32336] 
Tuttxxneca;  comments  due 
by  1-31-03;  published  12- 
2-02  [FR  02-30351] 
Twin  Commander  Aircraft 
Corp.;  comments  due  l)y 


VI 
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1-31-03;  published  12-3- 
02  [FR  02-30496] 
Class  E  airspace;  comments 
due  by  1-27-03;  published 
12-12-02  [FR  02-31347] 

TRANSPORTATION 

DEPARTMENT 

Saint  Lawrence  Seaway 

Development  Corporation 

Seaway  regulations  and  mles: 
Automatic  Identification 
System  transponder; 
comments  due  by  1-27- 
03;  published  11-27-02 
[FR  02-30095] 

TREASURY  DEPARTMENT 
Fiscal  Service 

Federal  claims  collection: 
Centralized  offset  of  Federal 
payments  to  collect 
nontax  debts  owed  to 
U.S.;  comments  due  by  1- 


27-03;  published  12-26-02 
[FR  02-32572] 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurrhtml. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fonn  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 


Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  11/P.L.  108-3 

National  Flood  Insurance 
Program  Reauthorization  Act 
of  2003  (Jan.  13,  2003;  117 
Stat.  7) 
Last  List  January  14,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  tittp:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address.        , 


Public  Laws 


107th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  tfie  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,. 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly   enacted   laws   or   access   the   online   database   at 
http  ;//www.access .  gpo.gov/naraOOS .  html 
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Presidential  Documents 


TiUe  a— 

The  President 


Proclamatioii  7641  of  January  17,  2003 

To  Modify  Rules  of  Origin  Under  the  North  American  Free 
Trade  Agreement 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  Presidential  Proclamation  6641  of  December  15,  1993,  implemented  the 
North  American  Free  Trade  Agreement  (the  "NAFTA")  with  respect  to  the 
United  States  and,  pursuant  to  the  North  American  Free  Trade  Agreement 
Implementation  Act  (the  "NAFTA  Lnplementation  Act"),  incorporated  in 
the  Harmonized  Tariff  Schedule  of  the  United  States  (the  "HTS")  the- tariff 
modifications  and  rules  of  origin  necessary  or  appropriate  to  carry  out  the 
NAFTA. 

2.  Section  202  of  the  NAFTA  Implementation  Act  provides  rules  for  deter- 
mining whether  goods  imported  into  the  United  States  originate  in  the 
territory  of  a  NAFTA  party  and  thus  are  eligible  for  the  tariff  and  other 
treatment  contemplated  under  the  NAFTA.  Section  202(q)  of  the  NAFTA 
Implementation  Act  (19  U.S.C.  3332(q))  authorizes  the  President  to  proclaim, 
as  a  part  of  the  HTS,  the  rules  of  origin  set  out  in  the  NAFTA  and  to 
proclaim  modifications  to  such  previously  proclaimed  rules  of  origin,  subject 
to  the  consultation  and  layover  requirements  of  section  103(a)  of  the  NAFTA 
Implementation  Act  (19  U.S.C.  3313(a)). 

3.  I  have  determined  that  the  modifications  to  the  HTS  proclaimed  in  this 
proclamation  pursuant  to  sections  201  and  202  of  the  NAFTA  Implementation 
Act  are  appropriate.  For  goods  of  Mexico,  I  have  decided  that  the  effective 
date  of  the  modifications  shall  be  determined  by  the  United  States  Trade 
Representative  (USTR). 

4.  Section  604  of  the  Trade  Act  of  1974,  as  amended  (the  "1974  Act") 
(19  U.S.C.  2483),  authorizes  the  President  to  embody  in  the  HTS  the  substance 
of  the  relevant  provisions  of  that  Act,  of  other  acts  affecting  import  treatment, 
and  actions  thereunder,  including  the  removal,  modification,  continuance, 
or  imposition  of  any  rate  of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  acting  imder  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  section  604  of  the  1974  Act, 
section  202  of  the  NAFTA  Implementation  Act,  and  section  301  of  title 
3,  United  States  Code,  do  hereby  proclaim: 

(1)  In  order  to  modify  the  rules  of  origin  under  the  NAFTA,  general 
note  12  to  the  HTS  is  modified  as  provided  in  the  Annex  to  this  proclamation. 

(2)  Any  provisions  of  previous  proclamations  and  Executive  Orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

(3)  The  modifications  made  by  the  Annex  to  this  proclamation  shall  be 
effective  with  respect  to  goods  of  Canada  that  are  entered,  or  withdrawn 
from  warehouse  for  consumption,  on  or  after  January  1,  2003.  The  modifica- 
tions made  by  such  Annex  shall  be  effective  with '  respect  to  goods  of 
Mexico  that  are  entered,  or  withdrawn  from  warehouse  for  consumption, 
on  or  after  a  date  to  be  announced  in  the  Federal  Register  by  the  USTR. 
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IN  WITNESS  WHEREOF,  I  have  herevuito  set  my  hand  this  seventeenth 
day  of  January,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
seventh. 


(^ 


Billing  code  3J95-01-P 


ANNEX 


MODIFICATIONS  TO  THE  RULES  OF  ORIGIN  FOR  THE  NAFTA 


Effective  with  respect  to  goods  of  Canada  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  January  1, 2003,  and  to  goods  of  Mexico  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  a  date  to  be  announced  in  the  Federal  Register  by  the 
USTR,  general  note  12(t)  is  modified  as  follows: 

1.  Tariff  classification  rule  (TCR)  7  for  chapter  22  is  deleted  and  the  following  new  TCRs  are 
inserted  in  lieu  thereof: 

"7.         A  change  to  headings  2203  through  2207  from  any  heading  outside  that  group,  except 
from  tariff  items  2106.90.12,  2106.90.15  or  2106.90.18  or  headings  2208  through  2209. 

8.  A  change  to  subheading  2208.20  from  any  other  heading,  except  from  tariff  items 
2106.90.12,  2106.90.15  or  2106.90.18  or  headings  2203  through  2207  or  2209. 

9.  No  required  change  in  tariff  classification  to  subheadings  2208.30  through  2208.70, 
provided  that  the  non-originating  alcohohc  ingredients  constitute  no  more  than  10  percent 

*      of  the  alcoholic  content  of  the  good  by  volume. 

10.  A  change  to  subheading  2208.90  from  any  other  heading,  except  from  tariff  items    .     ' 
2106.90.12,  2106.90.15  or  2106.90.18  or  headings  2203  through  2207  or  2209. 

11.  A  change  to  heading  2209  from  any  other  heading,  except  from  tariff  items  2 1 06.90. 1 2, 
2 1 06.90. 1 5  or  2 1 06.90. 1 8  or  headings  2203  dirough  2208." 

2.  The  following  new  chapter  rule  is  inserted  immediately  below  the  side  heading  "Chapter  27": 

"Chapter  rule:  For  the  purposes  of  heading  2710,  the  following  processes  confer  origin: 

(a)  Atmospheric  distillation-a  separation  process  in  which  petroleum  oils  are  converted,  in  a 
distillation  tower,  into  fracticMis  according  to  boiling  point  and  the  vapor  then  condensed 
into  different  liquefied  fractions.  Liquefied  petroleum  gas,  naphtha,  gasoline,  kerosene, 
diesel/heating  oil,  Ught  gas  oils  and  lubricating  oil  are  produced  from  petroleum    • 
distillation; 

(b)  Vacuum  distillation-distillation  at  a  pressure  below  atmospheric  but  not  so  low  that  it 
would  be  classed  as  molecular  distillation.  Vacuum  distillation  is  useful  for  distilling 
high-boiling  and  heat-sensitive  materials  such  as  heavy  distillates  in  petroleum  oils  to 
produce  light  to  heavy  vacuum  gas  oils  and  residuum.  In  some  refineries  gas  oils  may  be 
fiirther  processed  into  lubricating  oils; 

(c)  Catalytic  hydroprocessing-the  cracking  and/or  treating  of  petroleum  oils  with  hydrogen  at 
high  temperature  and  imder  pressure,  in  the  presence  of  special  catalysts.  Catalytic 
hydroprocessing  includes  hydrocracking  and  hydrotreating; 
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(d)  Reforming  (catalytic  refonning>-die  rearrangement  of  molecules  in  a  naphtha  boiling 
range  material  to  form  higher  octane  aromatics  (i.e.,  improved  antiknock  quality  at  the 
expense  of  gasoline  yield).  A  main  product  is  catalytic  reformate,  a  blend  component  for 
gasoline.  Hydrogen  is  another  by-product; 

(e)  Alkylation-a  process  whereby  a  high-octane  blending  component  for  gasolines  is  derived 
from  catalytic  combination  of  an  isoparaffin  and  an  olefin; 

(f)  Cracking-a  refining  process  involving  decomposition  and  molecular  recombination  of 
organic  compounds,  especially  hydrocarbons  obtained  by  means  of  heat,  to  form 
molecules  suitable  for  motor  fuels,  monomers,  petrochemicals,  etc.: 

(i)  Thermal  cracking-«xposes  the  distillate  to  temperatures  of  approximately  54(7  C 

to  650°  C  for  varying  periods  of  time.  Process  produces  modest  yields  of 
gasoline  and  higher  yields  of  residual  products  for  fuel  oil  blending; 

(ii)         Catalytic  cracking-hydrocarbon  vapors  are  passed  at  approximately  400"  C  over 
a  metallic  catalyst  (e.g.,  silica-alumina  or  platinum);  the  complex  recombinations 
(alkylation,  polymerization,  isomerization,  etc.)  occur  within  seconds  to  yield 
high-octane  gasoline.  Process  yields  less  residual  oils  and  light  gases  than 
thermal  cracking; 

(g)  Coking-a  thermal  cracking  process  for  the  conversion  of  heavy  low-grade  products,  such 
as  reduced  crude,  straight  run  pitch,  cracked  tars  and  shale  oil,  into  solid  coke  (carbon) 
and  lower  boiling  hydrocarbon  products  which  are  suitable  as  feed  for  other  refinery  units 
for  conversion  into  lighter  products;  or 

(h)      Isomerization-the  refmery  process  of  converting  petroleum  compounds  into  their 
isomers." 

3.  TCR  4  for  chapter  27  is  deleted  and  the  following  new  TCRs  are  inserted  in  lieu  thereof: 

•    "4.         (A)        A  change  to  heading  2710  from  any  other  heading,  except  from  headings  2711 
through  2715;  or 

(B)         Production  of  any  good  of  heading  27 10  as  the  resuh  of  atmospheric  distillation, 
vacuum  distillation,  catalytic  hydroprocessing,  catalytic  reforming,  alkylation, 
catalytic  cracking,  thermal  cracking,  coking  or  isomerization. 


4A.        A  change  to  headings  2711  through  27 1 5  from  any  heading  outside  that  group,  except 
from  heading  2710." 

4.  TCRs  8  through  IQ,  inclusive,  for  chapter  29  are  deleted  and  the  following  new  TCRs  are 
inserted  in  lieu  thereof: 


"8.         A  change  to  subheadings  2905. 1 1  duough  2905.49  from  any  odier  subheading,  including 
another  subheading  within  that  group." 

5.  TCR  2  for  chapter  71  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

"2.         A  change  to  headings  7113  through  7118  from  any  heading  outside  Aat  groi^." 


6.  TCR  69  to  chapter  85  is  deleted  and  the  following  new  TCR  is  inserted  in  lieu  thereof: 

"69.        (A)        A  change  to  subheading  8518.30  from  any  other  heading;  or 

(B)         A  change  to  subheading  85 18.30  from  subheadings  85 18. 10,  85 18.29  or 

8518.90,  whether  or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

( 1 )  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used."  "       ■ 

7.  TCRs  14  and  15  to  chapter  87  are  deleted  and  the  following  new  TCRs  are  inserted  in  lieu 
thereof: 


-■   "H.        A  change  to  tariff  items  8706.00.03  or  8706.00. 1 5  from  any  other  heading,  except  from 
subheadings  8708.50  or  8708.60,  provided  there  is  a  regional  value  content  of  not  less 
than  50  percent  under  the  net  cost  method. 

15.        A  change  to  tariff  items  8706.00.05,  8706.00.25,  8706.00.30  or  8706.00.50  from  any 

other  heading,  except  from  subheadings  8708.50  or  8708.60,  provided  there  is  a  regional 
value  content  of  not  less  than  50  percent  under  the  net  cost  method." 

8.  TCRs  24,  24 A  and  24B  for  chapter  90  are  deleted  and  the  following  new  TCRs  are  inserted  in 
lieu  thereof: 

"24.        A  change  to  subheadings  9009.91  through  9009.93  from  any  subheading  outside  that 
group,  except  from  tariff  item  9009.99.80. 

24A.      A  change  to  tariff  item  9009.99.40  from  subheadings  9009.9 1 ,  9009.92  or  9009.93,  tariff 
item  9009.99.80  or  any  other  heading,  provided  that  at  least  one  of  the  conqwnents  of 
such  assembly  named  in  chapter  rule  3  to  chapter  90  is  originating. 

24B.      A  change  to  subheading  9009.99  from  any  other  subheading." ' 


[PR  Doc.  03-1658 
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Proclamation  7642  of  January  17,  2003 

Martin  Luther  King,  Jr.,  Federal  Holiday,  2003 


By  the  President  of  the  United  States  of  .America 

A  Proclamation  '  * 

Dr.  Martin  Luther  King,  Jr.,  served  as  a  voice  of  conscience  for  our  Nation, 
ajid  his  words  and  actions  continue  to  inspire  courage,  humility,  and  compas- 
sion. As  a  visionary  leader  of  the  civil  rights  movement,  Dr.  King  helped 
to  advance  himian  dignity  by  working  peacefully  to  resolve  racial  conflict 
through  speeches,  marches,  and  countless  nonviolent  activities  that  helped 
our  Nation  recognize  the  importance  of  upholding  fully  our  foimding  ideals 
of  equality,  tolerance,  and  justice  for  all.  Dr.  King's  enduring  contributions 
to  America  remind  us  and  countless  others  around  the  world  that  people 
should  "...  not  be  judged  by  the  color  of  their  skin  but  by  content 
of  their  character."  He  also  taught  us  that  lasting  achievement  in  life  comes 
through  sacrifice  and  service.  His  devotion  to  helping  others  reflected  the 
true  spirit  of  service  and  citizenship,  and  his  example  continues  to  motivate 
individuals  to  serve  causes  greater  than  themselves. 

Dr.  King  wrote  that  "Injustice  anjrwhere  is  a  threat  to  justice  everywhere." 
As  Americans  celebrate  the  18th  national  commemoration  of  the  life  and 
legacy  of  this  great  leader,  we  recognize  the  lasting  truth  of  his  words 
and  his  legacy,  and  we  renew  our  conunitment  to  the  principles  of  justice, 
equality,  opportunity,  and  optimism  that  Dr.  King  espoused  and  exemplified. 

As  we  honor  Dr.  King's  accomplishments,  we  pledge  to  work  for  a  Nation 
in  which  all  people  of  every  race  realize  the  promise  of  America.  No  govern- 
ment policy  can  put  hope  in  people's  hearts  or  a  sense  of  purpose  in 
people's  lives;  but  we  can  and  will  continue  to  support  efforts  that  seek 
to  secure  a  Nation  of  dignity,  liberty,  and  compassion. 

To  achieve  this  goal,  our  Nation  must  work  to  ensure  that  all  American 
children  have  an  equal  chance  to  succeed  and  reach  their  full  potential. 
One  year  ago  this  month,  our  country  set  a  bold  new  course  in  public 
education  with  the  passage  of  the  No  Child  Left  Behind  Act,  ushering 
in  an  era  of  accountability,  local  control,  and  high  standards.  This  Act 
affirmed  omi  faith  in  the  wisdom  of  parents  and  communities  and  our 
fundamental  belief  in  the  promise  of  every  child.  Across  America,  States 
and  school  districts  are  working  diligently  to  implement  reforms  called 
for  by  this  important  legislation,  which  will  produce  better  results  for  all 
of  our  students.  My  Administration  is  committed  to  these  efforts,  and  I 
will  continue  working  with  the  Congress  to  enact  reforms  and  provide 
support  to  help  build  the  mind  and  character  of  every  child  from  every 
background  in  every  part  of  America.  By  working  together  to  advance  Dr. 
King's  ideals  of  equedity  and  acceptance,  we  can  achieve  his  dream  of 
a  Nation  united  in  understanding,  defined  in  promise,  and  guided  by  hope. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Monday,  January  20, 
2003,  as  the  Martin  Luther  King,  Jr.,  Federal  Holiday.  I  encourage  all  Ameri- 
cans to  observe  this  day  with  appropriate  civic,  community,  and  service 
programs  and  activities  in  honor  of  Dr.  King's  life  and  legacy. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  January,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
seventh. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

(Docket  No.  2001-NE-49-AD;  Amendment 
39-13020;  AD  2003-02-04] 

RIN  2120-AA64 

Airworthiness  Directives;  CFM 
International  CFM56-5  and  -SB  Series 
Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  CFM  International 
CFTvl56-5  and  -5B  series  turbofan 
engines.  This  eunendment  requires  the 
establishment  of  an  exhaust  gas 
temperature  (EGT)  baseline  and  trend 
monitoring  using  the  System  for 
Analysis  of  Gas  Turbine  Engines 
(SAGE),  or  equivalent,  as  an  option  to 
EGT  harness  replacement,  and  if 
necessary,  replacement  of  certain  EGT 
harnesses  and  EGT  couplings  as  soon  as 
a  slow  and  continuous  EGT  drift 
downward  is  noticed  after  the  effective 
date  of  this  AD.  This  amendment  is 
prompted  by  reports  of  erroneous  EGT 
readings.  The  actions  specified  by  this 
AD  are  intended  to  prevent  unexpected 
.  deterioration  of  critical  rotating  engine 
parts  due  to  higher  than  desired  engine 
operating  EGT's. 

DATES:  Effective  February  27,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  27,  2003. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  CFM  International,  Technical 
Publications  Department,  1  Neumann 
Way,  Cincinnati,  OH  45215;  telephone 
(513)  552-2800;  fax  (513)  552-2816. 


This  information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rosa,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7152;  fax 
(781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to  CFM 
International  CFM56-5,  -5A,  and  -5B 
series  turbofan  engines  was  published 
in  the  Federal  Register  on  June  13,  2002 
(67  FR  40626).  That  action  proposed  to 
require  establishment  of  an  exhaust  gas 
temperatvue  (EGT)  baseline  and  trend 
monitoring  using  the  System  for 
Analysis  of  Gas  Turbine  Engines 
(SAGE),  or  equivalent,  as  an  option  to 
EGT  harness  and  coupling  replacement, 
and  if  necessary,  replacement  of  certain 
EGT  harnesses  and  EGT  couplings  as 
soon  as  a  slow  and  continuous  EGT  drift 
downward  is  noticed  after  the  effective 
date  of  this  AD.  These  actions  must  be 
done  in  accordance  with  CFM 
International  service  bulletins  CFM56-5 
S/B  77-0020,  dated  March  4,  2002,  and 
CFM56-5B  S/B  77-0008,  dated  March  4, 
2002. 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Add  a  Compliance  Time 

Four  commenters  request  that  100  to 
250  flight  hoiu-s  be  allowed  to  replace 
the  EGT  harness  after  it  has  been 
determined  that  EGT  harness  hardware 
is  defective.  The  conunenters  state  that 
the  NPRM  implies  thdt  compliance  is 
required  immediately  because  it  does 
not  prescribe  a  set  compliance  time. 

The  FAA  agrees.  Immediate 
compliance  is  unnecessary.  The  FAA 
has  determined  that  two  to  three  weeks, 
or  100  flight  hours  are  the  maximum 
reasonable  compliance  times  after  it  has 
been  determined  that  the  EGT  harness 


components  are  faulty.  The  final  rule  is 
revised  to  reflect  this  change. 

Change  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 
Statement 

One  commenter  requests  a  change  to 
the  FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 
statement.  The  commenter  requests  that 
"  *  *  *  EGT  harnesses  manufactured 
between  September  1998  and  July  2000 

*  *   *"  be  replaced  with"*   *   *  EGT 
harnesses  manufactured  between 
September  1998  and  December  2001 

*  *   *".  The  requested  change  is  the 
result  of  updated  information  from  the 
manufacturer. 

The  FAA  agrees.  The  change  includes 
manufacturing  dates  for  the  entire 
population  of  parts.  However,  the  FAA's 
Determination  of  an  Unsafe  Condition 
and  Proposed  Actions  section  in  the 
NRPM  preamble  does  not  appear  in  the 
final  rule. 

Remove  -5A  Model 

One  commenter  requests  the  removal 
of  the  -5A  model  from  the  AD,  the 
FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions,  and 
the  Compliance  section.  The  -5A  model 
should  not  be  listed  as  an  engine  model 
type  certificate  configuration. 

The  FAA  agrees.  The  -5A  model  is 
removed  from  the  final  rule. 

Increase  Replacement  Time 

The  same  commenter  requests  an 
increase  in  replacement  time  of  parts 
not  being  trend  monitored  from  250 
hours  to  500  hdiu-s.  The  commenter 
states  that  this  would  follow  the 
manufacturer's  recommended 
replacement  time  and  be  consistent  with 
current  Airbus  documentation  (A 
check). 

The  FAA  agrees.The  final  rule  reflects 
this  change. 

Increase  Amount  of  Allowable 
Temperature  Change 

Four  commenters  request  an  increase 
in  the  amount  of  allowable  temperature 
chaiige  during  trend  monitoring  from 
10°C  to  20°C  or  30°C.  Based  on 
experience  reported  from  several 
operators  who  use  SAGE  trend 
monitoring,  a  10°C  shift  from  baseline 
may  not  be  enough  to  detect  a  fault  by 
EGT  readings. 

The  FAA  agrees.  The  final  rule   ' 
reflects  this  change. 
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Economic  Analysis  Recommendations 

One  conunenter  requests  that  the 
Economic  Analysis  be  changed  to  more 
accurately  reflect  the  niunber  of  engines 
affected  and  associated  cost.  The 
commenter  states  that  the  NPRM  did  not 
accurately  account  for  the  number  of 
affected  engines  per  the  service 
bulletins. 

The  FAA  agrees  that  the  service 
doGiunent  and  NPRM  do  not  agree.  The 
service  bulletins  did  not  account  for  the 
entire  population  of  suspect  parts. 
However,  the  spare  parts  listed  in  CFM 
International  service  bulletins  CFM56-5 
S/B  77-0020,  dated  March  4,  2002,  and 
CFM56-5B  S/B  77-0008,  dated  March  4, 
2002,  are  more  critical  than  the 
remaining  population  because  they  will 
be  installed  on  engines  with  lower  EGT 
margins.  The  number  of  affected  engines 
worldwide  remains  the  same  as  the 
NPRM.  The  niunber  of  U.S.  operated 
engines  requires  a  change  in  the  final 
rule. 

Another  conunenter  requests  that  the 
economic  analysis  be  changed  to  reflect 
work  required  to  determine  the  serial 
numbers  of  the  parts.  The  commenter 
states  that  an  additional  two  hours  per 
engine  or  a  total  of  520  person-hours  of 
work,  will  be  required  for  one  operator 
to  determine  the  serial  numbers  of  EGT 
harnesses  and  couplings. 

The  FAA  does  not  agree.  Research  of 
logbooks  and  paperwork  are  not  used  to 
determine  the  economic  analysis  figure. 

Another  commenter  requests  a  change 
to  the  economic  analysis  to  reflect  an 
additional  3  person  hoius  for 
replacement  time.  The  commenter  states 
that  it  will  take  more  time  to  accomplish 
replacment  than  stated  in  the  NPRM. 

The  FAA  partially  agrees.  Most  of  the 
work  could  be  done  during  scheduled 
maintenance  (the  FAA  has  attempted  to 
facilitate  this  in  the  AD),  which  would 
provide  an  opportimity  to  remove  and 
replace  hardware,  when  it  is  already 
exposed.  Some  operators  indicate  that 
their  current  system  will  not  allow  this 
advantage  consistently;  however,  per 
accepted  FAA  practice,  the  figure  is 
based  on  replacement  of  accessible 
hardware.  No  change  is  required  in  the 
final  rule. 

Engines  Which  Have  Accumulated 
More  Than  3,000  Flight  Hours 

One  commenter  states  that  engines 
which  have  acciunulated  more  than 
3,000  flight  hours  since  part  installation 
are  not  defective.  The  commenter 
believes  that  this  problem  exhibits 
infant  mortality.  If  false  readings  are  not 
registered  after  3,000  hours,  parts  are 
not  defective.  The  commenter  asks  that 
the  rule  be  changed  accordingly. 


The  FAA  agrees.  The  final  rule 
reflects  this  change. 

Allow  Two  Week  Waiting  Period  for 
Failure  Confirmation 

One  commenter  requests  that  the  AD 
provide  for  a  two  week  waiting  period 
after  the  temperature  shift  of  20°C  in 
order  to  confirm  that  an  EGT  harness 
failure  is  the  cause  and  not  some  other 
anomaly. 

The  FAA  partially  agrees.  Sufficient 
evidence  must  be  provided  to  assure 
that  a  shift  in  EGT  reading  is  caused  by 
defective  EGT  hardware/harnesses,  and 
not  some  anomaly.  However,  a  30°C 
shift  will  be  the  criteria,  not  10°C  or 
20°C.  This  should  provide  sufficient 
margin  to  assure  that  the  reading  does 
not  indicate  some  other  cause. 

AD  Not  Needed 

One  commenter  states  that  an  AD  is 
not  needed  for  this  problem.  The 
commenter  feels  that  current  industry 
practice  will  suffice. 

The  FAA  does  not  agree.  Industry 
practice  is  not  mandatory;  therefore, 
there  is  no  requirement  for  all  operators 
to  comply. 

Specify  Terminating  Action 

Two  commenters  state  that  the  NPRM 
does  not  specify  any  terminating  action 
and  request  that  the  FAA  specify  a 
terminating  action. 

The  FAA  agrees.  Terminating  action 
is  included  in  the  final  rule. 

Reidentify  Reworked  Harnesses 

One  commenter  requests  that  the 
manufactiirer  reidentify  reworked 
harnesses  for  traceability. 

The  FAA  agrees.  The  manufactiuer 
has  added  the  letter  "W"  following  the 
part  serial  number  to  reidentify 
reworked  harnesses  and  couplings.  The 
addition  of  the  letter  "W"  following  the 
part  serial  niunber  is  addressed  in  the 
final  rule  in  (a)(3). 

Monitoring  Shifts  From  the  Current 
EGT  Trend 

One  commenter  requests  monitoring 
shifts  from  the  current  EGT  trend  rather 
than  an  arbitrary  baseline.  As  engines 
degrade,  there  may  not  be  an 
appreciable  change  in  other  parameters 
but  normal  (within  10°C)  degradation  in 
EGT,  forcing  unnecessary  removal. 

The  FAA  agrees.  The  final  rule 
reflects  this  change. 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 


neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

There  are  approximately  886  CFM 
International  CFM56-5  and  -5B  series 
turbofan  engines  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  562  engines  installed  on 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD.  The  FAA  also 
estimates  that  it  would  take 
approximately  one  work  hour  per 
engine  to  do  the  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $15,645  per  engine. 
Based  on  these  figures,  the  total  cost  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $8,826,210.  CFMI  has  indicated  that 
this  figxue  may  be  reduced  depending    , 
upon  warranty  agreements. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  106(g).  40113.  44701. 
§38.13    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2003-02-04    CFM  International: 

Amendment  39-13020.  Docket  No. 
2001-hfE-49-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  CFM  International  CFM56-5 
and  -5B  series  turbofan  engines  that  have  an 
EGT  upper  harness  part  number  (P/N) 
CA17G-00,  with  a  serial  number  (SN)  of 
YC021674  or  lower,  or  an  EGT  lower  harness 
P/N  CA171-00,  with  a  SN  of  YC026641  or 
lower,  or  an  EGT  coupling  P/N  CAl  72-02 
with  a  SN  of  YC166736  or  lower.  These 
engines  are  installed  on,  but  not  limited  to 
Airbus  Industrie  A318.  A319,  A320  and  A321 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance 

Compliance  with  this  AD  is  required" as 
indicated,  unless  already  done. 

To  prevent  unexpected  deterioration  of 
critical  rotating  engine  parts  due  to  higher 
than  desired  engine  operating  exhaust  gas 
temperatures  (EGT's),  do  the  following: 

(a)  If  you  have  an  EGT  upper  harness,  part 
number  (P/N)  CA170-00,  with  serial  number 
(SN)  YC021675  or  higher,  an  EGT  lower 
harness,  P/N  CAl  71-00,  with  SN  YC026642 
or  higher,  and  an  EGT  coupling,  P/N  CA172- 
02,  with  S/N  YC166737  or  higher,  no  further 
action  is  required. 

(b)  For  affected  EGT  harnesses  and  EGT 
couplings,  with  less  than  3,000  engine  flight 
hours  since  installation,  do  the  following: 

(1)  Replace  affected  EGT  harnesses  and 
EGT  couplings,  not  being  trend  monitored, 
with  serviceable  parts  within  500  flight  hours 
after  the  effective  date  of  this  AD,  or, 

(2)  After  the  effective  date  of  this  AD, 
review  the  smooth  data  EGT  trend  via  the 
System  for  Analysis  of  Gas  Turbine  Engines 
(SAGE),  or  equivalent,  since  the  affected 
components  were  first  installed  on  the 
current  engine.  This  trend  monitoring  must 
continue  for  the  affected  EGT  harnesses  and 
couplings  to  ensure  that  the  system  does  not 
show  a  minimum  of  30°C  downward  (i.e. 
cooler)  indication,  or  more,  without  a 
corresponding  change  in  other  associated 
engine  parameters  such  as  Nl  (LPT  rotor 
speed),  N2  (HPT  rotor  speed),  and  fuel  flow. 
Provided  that  there  is  sufficient,  actual  EGT 
margin  to  do  so,  replace  the  EGT  harnesses 
and  couplings  within  100  flight  hours  after 
they  have  been  determined  to  be  defective. 
Continue  to  monitor  the  EGT  indications  for 
3,000  engine  flight  hours  since  the  first 
installation  on  the  current  engine. 


(3)  If  a  harness  or  coupling  has  a  serial 
number  that  is  followed  by  the  letter  "W",  no 
further  action  is  required. 

Terminating  Action 

(c)  Any  of  the  following  three  conditions 
constitute  terminating  action  for  the  trend 
monitoring  requirements  specified  in 
paragraph  (b)(2)  of  this  AD: 

(1)  Replacing  a  harness  and  coupling  with 
a  serviceable  part,  or 

(2)  Replacing  a  harness  and  coupling  with 

a  harness  and  coupling  that  has  a  letter  "W"  ' 
followii^  the  SN,  or 

(3)  Accumulating  3,000  engine  flight  hours 
on  a  harness  and  coupling. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Insp^ector.  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(0  The  actions  must  be  done  in  accordance 
with  the  following  CFM  International  service 
bulletins: 


Document  No. 


CFM56-5  S/B  77-0020  .. 

Total  pages:  9 
CFM5&-5B  S/B  77-0008 

Total  pages:  9 


Pages 


All 
All 


Revision 


Original 
Original 


Date 


Mar  4,  2002. 
Mar.  4.  2002. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fi-om  CFM  International,  Technical 
Publications  Department,  1  Neumann  Way, 
Cincinnati,  OH  45215;  telephone  (513)  552- 
2800;  fax  (513)  552-2816.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Exebutive  Park,  Burlington,  MA;-or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW,  suite  700, 
Washington,  IX]. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
February  27,  2003. 


Issued  in  Burlington,  Massachusetts,  on 
January  13,  2003. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-1181  Filed  1-22-03;  8:45  am] 
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[Docket  No.  FAA-2002-14110;  Airspace 
Docket  No.  02-AEA-23] 

RIN  2120-AA66 

Change  of  Controlling  Agency  for 
Restricted  Areas  R-6601  Fort  A.P.  HiU, 
VA;  and  R-6608A,  R-6608B,  and  R- 
6608C,  Quantico,  VA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule.- 
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SUMMARY:  This  action  changes  the 
controiUng  agency  for  Restricted  Area 
R-6601,  Fort  A.P.  Hill,  VA.  from  "FAA. 
Richmond  ATCT,"  to  "FAA.  Potomac 
Approach";  and  the  controlling  agency 
for  Restricted  Areas  R-6608A,  R-6608B, 
and  R-6608C,  Quantico,  VA,  from 
"FAA,  Dulles  ATCT."  to  "FAA, 
Potomac  Approach."  This  change  is 
needed  due  to  the  airspace  realignments 
associated  with  the  establishment  of  the 
Potomac  Consolidated  Terminal  Radar 
Approach  Control  (TRACON)  facility. 
The  new  Potomac  TRACON  will  assume 
air  traffic  control  (ATC)  responsibility 
for  the  airspace  encompassing  these 
restricted  areas.  This  is  only  an 
administrative  change  to  reflect  the 
name  of  the  proper  controlling  ATC 
facility.  The  change  will  not  affect  the 
current  restricted  area  boundaries, 
altitudes,  time  of  designation,  or  the 
activities  conducted  within  the  areas. 
EFFECTIVE  DATE:  0901  UTC.  February  20. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant.  Airspace  and  Rules  Division. 
ATA^OO.  Office  of  Air  Traffic  Airspace 
Management.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  commissioning  of  the  new 
Potomac  TRACON  will  consolidate 
several  air  traffic  facilities  that  currently 
provide  ATC  service  in  the  greater 
Washington.  DC.  area.  This 
consolidation  includes  two  facilities 
[i.e.,  Dulles  Airport  Traffic  Control 
Tower  (ATCT)  and  Richmond  ATCT) 
that  are  currently  designated  as  the 
controlling  agencies  for  Restricted  Areas 
R-6601,  R-6608A.  R-6608B,  and  R- 
6608C.  With  Potomac  TRACON 
assuming  responsibility  for  the  airspace 
encompassing  these  restricted  areas,  the 
FAA  is  taking  action  to  change  the  name 
of  the  controlling  agency  to  "Potomac 
Approach." 

The  Rule 

This  action  amends  14  CFR  part  73  by 
changing  the  name  of  the  controlling 
agenfiy  for  Restricted  Area  R-6601 ,  Fort 
A.P.  Hill,  VA,  from  "FAA,  Richmond 
ATCT"  to  "FAA,  Potomac  Approach." 
In  addition,  this  action  changes  the 
name  of  the  controlling  agency  for 
Restricted  Areas  R-6608A,  R-6608B. 
and  R-6608C,  Quantico,  VA,  from 
"FAA,  Dulles  ATCT"  to  "FAA,  Potomac 
Approach."  These  administrative 
changes  will  not  alter  the  boundaries, 
altitudes,  time  of  designation,  or 
activities  conducted  within  the 


restricted  areas;  therefore,  I  find  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary. 
Section  73.66  of  part  73  was 
republished  in  FAA  Order  7400.8K, 
dated  September  26,  2002. 

This  regulation  is  limited  to  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  cvurent. 
Therefore,  this  regulation:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  It  has  been 
determined  that  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review 

This  action  is  a  minor  administrative 
change  to  amend  the  designated 
controlling  agency  of  existing  restricted 
areas.  There  are  no  changes  to  air  traffic 
procedures  or  routes  as  a  result  of  this 
action.  Therefore,  this  action  is  not 
subject  to  environmental  assessments 
and  procedures  in  accordance  with  FAA 
Order  1050.1D,  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts,"  and  the 
National  Environmental  Policy  Act  of 
1969. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40126;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963Comp.,  p.  389. 

§73.66    [Amended] 

2.  §  73.66  is  amended  as  follows: 


R-6601  Fort  A.P.  Hill,  VA  [Amended] 

By  removing  "Controlling  agency. 
FAA,  Richmond  ATCT,"  and 


substituting  "Controlling  agency.  FAA, 
Potomac  Approach"  in  its  place. 

***** 

R-6608A  Quantico,  VA  [Amended] 

By  removing  "Controlling  agency. 
FAA,  Dulles  ATCT"  and  substituting 
"Controlling  agency.  FAA,  Potomac 
Approach"  in  its  place. 

R-660aB  Quantico,  VA  [Amended]     ■ 

By  removing  "Controlling  agency. 
FAA,  Dulles  ATCT"  and  substituting 
"Controlling  agency.  FAA,  Potomac 
Approach"  in  its  place. 

R-6608C  Quantico,  VA  [Amended] 

By  removing  "Controlling  agency. 
FAA,  Dulles  ATCT"  and  substituting 
"Controlling  agency.  FAA,  Potomac 
Approach"  in  its  place. 

***** 

Issued  in  Washington,  DC,  on  January  15, 
2003. 

Reginald  C.  Matthews, 
Manager.  Airspace  and  Rules  Division. 
[PR  Doc.  03-1479  Filed  1-22-03;  8:45  am) 
BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  73    • 

[Docket  No.  FAA-2002-14163;  Airspace 
Docket  No.  02-AWP-11] 

RIN2120-AA66 

Amendment  to  Using  Agency  for 
Restricted  Area  2301 E,  Ajo  East,  AZ; 
Restricted  Area  2304,  Gila  Bend,  AZ; 
and  Restricted  Area  2305,  Gila  Bend, 
AZ 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  using 
agency  of  restricted  area  2301E  (R- 
2301E),  East  Ajo  AZ;  R-2304,  Gila  Bend 
AZ;  and  R-2305,  Gila  Bend  AZ,  from 
"US  Air  Force,  58th  Fighter  Wing,  Luke 
AFB,  AZ,"  to  "U.S.A.F.,  56th  Fighter 
Wing,  Luke  AFB,  AZ."  The  FAA  is 
taking  this  action  in  response  to  a 
request  from  the  United  States  Air  Force 
(USAF)  to  reflect  an  administrative 
change  of  responsibility  for  the 
restricted  areas.  There  are  no  changes  to 
the  boundaries;  designated  altitudes; 
time  of  designation;  or  activities 
conducted  within  the  affected  restricted 
areas. 

EFFECTIVE  DATE:  0901  UTC.  May  15. 
2003. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  14  Code  of 
Federal  Regulations  (CFR)  part  73 
changes  the  using  agency  of  R-2301E, 
East  Ajo,  AZ;  R-2304,  Gila  Bend,  AZ; 
and  R-2305,  Gila  Bend,  AZ.  On 
November  8,  2002,  the  United  States  Air 
Force  requested  that  the  FAA  change 
the  using  agency  for  R-2301E,  R-2304, 
and  R-2305,  from  "US  Air  Force,  58th 
Fighter  Wing,  Luke  AFB,  AZ,"  to  "US 
Air  Force,  56th  Fighter  Wing,  Luke  AFB, 
AZ."  This  action  addresses  that  request. 
This  is  an  administrative  change  and 
does  not  affect  the  boundaries; 
designated  altitudes;  or  activities 
conducted  within  the  restricted  areas. 
Therefore,  notice  and  public  procedures 
under  5  U.S.C.  553(b)  are  unnecessary. 

Section  73.48  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8K  dated  September 
26. 2002. 

The  FAA  has  determined  that  this    ' 
action  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050. ID,  Policies  and  Procedures 
for  Considering  Environmental  Impacts. 
TTiis  airspace  action  is  not  expected  to 
cause  any  potentially  significant 
environmental  impacts,  and  no 
extraordinary  circumstances  exist  that 
warrant  preparation  of  an 
environmental  assessment. 


List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§73.23    [Amended] 

2.  §  73.23  is  amended  as  follows: 


R-2301E  [Amended] 

By  removing  the  words  "Using 
agency.  U.S.  Air  Force,  58th  Fighter 
Wing,  Luke  AFB.  AZ,"  and  inserting  the 
words  "Using  agency.  U.S.  Air  Force, 
56th  Fighter  Wing,  Luke  AFB,  AZ." 


R-2304  [Amended] 

By  removing  the  words  "Using 
agency.  U.S.  Air  Force,  58th  Fighter 
Wing,  Luke  AFB,  AZ,"  and  inserting  the 
words  "Using  agency.  U.S.  Air  Force, 
56th  Fighter  Wing,  Luke  AFB.  AZ." 

R-2305  [Amended] 

By  removing  the  words  by  removing 
the  words  "Using  agency.  U.S.  Air 
Force,  58th  Fighter  Wing,  Luke  AFB, 
AZ,"  and  inserting  the  words  "Using 
agency.  U.S.  Air  Force,  56th  Fighter 
Wing,  Luke  AFB,  AZ." 
***** 

Issued  in  Washington,  DC,  on  January  16, 
2003. 
Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  03-1477  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  201    . 

Electronic  Filing  Procedures 

AGENCY:  International  Trade 

Commission. 

ACTION:  Partial  waiver  of  final  rule, 

notice  of  public  demonstrations,  and 

effective  date  of  handbook. 

summary:  The  United  States 
International  Trade  Commission 
(Commission)  hereby  gives  notice  that 
its  Electronic  Document  Information 


System  (EDIS-II)  will  be  available  for 
electronic  filing,  and  other  uses  such  as 
search  and  retrieval  on  January  23, 
2003.  The  effective  date  of  the 
Handbook  on  Electronic  Filing 
Procedures  (Handbook),  published  in 
the  notices  section  at  67  FR  68168,  Nov. 
8,  2002,  is  January  23,  2003.  To  assist 
party  representatives  in  learning  how  to 
use  EDIS-II,  the  Commission  will  hold 
two  public  demonstrations  of  the  system 
on  January  30,  2003.  The  first  session 
will  be  at  10  a.m.  and  the  second 
session  will  be  at  2  p.m.  In  addition,  the 
Commission  has  determined  to  waive 
the  requirement  in  the  Commission's 
rules  of  practice  and  procedure  (rules) 
that  paper  filers  must  complete  and 
print  out  an  on-line  cover  sheet  for 
submission  with  their  filings.  Instead,    ;- 
paper  filers  have  the  option  of 
completing  and  submitting  a  paper  copy 
of  the  cover  sheet  to  the  Secretary  with 
their  filings. 

DATES:  The  Handbook  and  the  waiver  of 
a  requirement  in  19  CFR  201.8(g)  are 
effective  January  23,  2003. 

The  public  demonstrations  will  be 
held  on  January  30,  2003.  at  10  a.m.  and 
2  p.m. 

ADDRESSES:  The  public  demonstration 
will  be  held  in  the  Main  Hearing  Room 
(Room  101)  at  the  Commission,  located 
at  500  E  Street,  SW.,  Washington,  DC 
20436. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irene  H.  Chen,  Esq..  Office  of  the 
General  Counsel,  United  States 
International  Trade  Commission, 
telephone  202-205-3112.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 

General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  website  (http:// 
www.  usjtc.gov). 

SUPPLEMENTARY  INFORMATION:  On 

November  8,  2002,  the  Commission - 
published  a  notice  of  final  rulemaking 
(NOFR),  67  FR  68036,  Nov.  8,  2002,  and 
a  notice  regarding  the  Handbook  on 
Electronic  Filing  Procedures  (Handbook 
notice).  67  FR  68168,  Nov.  8,  2002.  In 
its  NOFR,  the  Commission  amended 
section  201.8  of  the  rules  to  allow 
persons  the  option  of  electronic  filing 
and  to  require  filers  to  complete  an  on- 
line cover  sheet  at  http://edis.usitc.gov 
(EDIS-II  website)  when  filing 
documents  either  in  electronic  or  paper 
form.  In  the  Handbook  notice,  which 
sets  forth  procedures  for  electronic 
filing,  the  Commission  stated  that  the 
effective  date  of  the  Handbook  will  be 
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announced  in  a  Federal  Register  notice 
to  be  published  at  a  later  date. 

The  Commission  has  determined  that 
the  effective  date  of  the  Handbook  is 
January  23,  2003,  which  is  the  date  that 
EDIS-II  will  be  available  for  electronic 
filing  of  documents.  As  appropriate,  the 
Secretary  will  periodically  revise  the 
Handbook.  Users  should  consult  the 
Commission's  EDIS-II  website  for  the 
latest  version  of  the  Handbook. 

The  Commission  also  has  determined 
to  waive  the  requirement  in  §  201.8(g)  of 
the  rules  that  an  on-line  cover  sheet  at 
the  EDIS-II  website  must  be  completed 
and  printed  out  by  paper  filers  for 
submission  with  their  paper  filings. 
Instead,  paper  filers  have  the  option  of 
(i)  completing  the  on-line  cover  sheet  at 
the  EDIS-II  website  and  printing  out  the 
cover  sheet  to  be  submitted  with  the 
filing;  (ii)  printing  out  the  cover  sheet  at 
the  EDIS  website  and  completing  the 
cover  sheet  by  hand  before  submitting 
the  cover  sheet  with  the  filing  to  the 
Secretary;  or  (iii)  obtaining  a  paper  copy 
of  the  cover  sheet  from  the  Office  of  the 
Secretary  and  completing  the  cover 
sheet  by  hand  to  be  submitted  with  the 
paper  filing.  The  Commission,  however, 
strongly  encourages  paper  filers  to 
complete  and  print  out  the  on-line  cover 
sheet  at  the  EDIS-II  website  for 
submission  to  the  Secretary  with  their 
paper  filings. 

(Authority:  19  CFR  201.4(b)). 

Issued:  January  17,  2003. 

By  Order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
(FR  Doc.  03-1467  Filed  1-22-03;  8:45  am] 

8ILUNG  CODE  7020-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  450 

[FHWA  Docket  No.  FHWA-99-5933] 

FHWA  RIN  2125-AE95;  FTA  RIN  2132-AA75 

Statewide  Transportation  Planning; 
Metropolitan  Transportation  Planning 

agency:  Federal  Highway 
Administration  (FHWA).  DOT 
ACTION:  Final  rule. 

summary:  The  FHWA,  after  consultation 
with  the  Federal  Transit  Administration 
(FTA),  amends  the  planning  regulation 
regarding  the  development  of  statewide 
plans  and  programs.  Specifically,  this 
action  amends  the  planning  regulation 
as  it  relates  to  consultation  with  non- 
metropolitan  local  officials.  This  action 


implements  the  provisions  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  regarding  the 
consultation  with  non-metropolitan 
local  officials  in  the  statewide  and 
metropolitan  planning  processes. 
EFFECTIVE  DATE(S):  February  24,  2003. 
TOR  FURTHER  INFORMATION  CONTACT:  For 
the  FHWA:  Ms.  Jill  Hochman,  Office  of 
Interstate  and  Border  Plaxuiing  (HEPI), 
(202)  366-0233,  or  Mr.  Reid  Alsop, 
Office  of  the  Chief  Counsel  (HCC-30), 
(202)  366-1371.  For  the  FTA:  Mr.  Paul 
Verchinski,  Statewide  Planning  Division 
(TPL-11),  (202)  366-1626.  or  Mr.  Scott 
Biehl,  Office  of  the  Chief  Counsel  (TCC- 
30),  (202)  366-0952.  Both  agencies  are 
located  at  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  Office 
hours  for  the  FHWA  are  ft-om  7:45  a.m. 
to  4:15  p.m.,  e.t.,  and  for  the  FTA  are 
from  8:30  a.m.  to  5  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL— 401,  by  using  the 
xuiiversal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  computer, 
modem  and  suitable  communications 
software  from  the  Government  Printing 
Office's  Electronic  Bulletin  Board 
Service  at  (202)  512-1661.  Internet  users 
may  also  reach  the  Office  of  the  Federal 
Register's  home  page  at:  http:// 
www.archives.gov  and  the  Government 
Printing  Office's  web  page  at:  http:// 
www.access.gpo.gov/nara. 

Background 

Section  1025  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA),  Public  Law  102-240, 105 
Stat.  1914,  (December  18,  1991), 
amended  title  23,  United  States  Code 
(U.S.C),  section  135  and  established  a 
requirement  for  Statewide 
Transportation  Planning  and  stated, 
"The  transportation  needs  of  non- 
metropolitan  areas  should  be  considered 
through  a  process  that  includes 
consultation  with  local  elected  officials 
with  jurisdiction  over  transportation." 
Section  1204  of  the  TEA-21,  Public  Law 
105-178,  112  Stat.  107  (June  9,  1998), 
further  amended  23  U.S.C.  135,  while 
preserving  the  statewide  planning 
requirement  for  a  continuing, 
comprehensive  and  cooperative 
planning  process.  The  'rEA-21  required 
States  to  consult  with  non-metropolitan 


local  officials  in  transportation  planning 
and  programming.  This  consultation 
with  non-metropolitan  local  officials  in 
transportation  planning  and 
programming  is  the  specific  subject  of 
this  final  rule. 

The  FHWA  and  the  FTA  published  a 
joint  notice  of  proposed  rulemaking 
(NPRM)  on  May  25,  2000  (65  FR  33922), 
that  proposed  revisions  to  the  existing 
planning  regulations  issued  on  October 
28,  1993,  at  58  FR  58040.  The  May  2000 
Planning  NPRM  included  provisions 
regarding  consultation  with  non- 
metropolitan  local  officials,  and 
proposed  that  States  establish  and 
document  a  process  for  consultation 
with  defined  non-metropolitan  locat 
officials.  The  NPRM  also  proposed  to 
require  that  this  process  be  established 
jointly  with  non-metropolitan  local 
officials.  Comments  were  solicited  until 
August  23.  2000  (later  extended  to 
September  23,  2000,  by  a  July  7,  2000, 
Federal  Register  notice  at  65  FR  41891). 

On  June  19,  2002  the  FHWA 
published  a  supplemental  notice  of 
proposed  rulemaking  (SNPRM)  (67  FR 
41648),  which  proposed  another  option 
on  non-metropolitan  local  official 
consultation  in  addition  to  that 
proposed  in  the  NPRM.  Generally  the 
SNPRM  proposed  to  allow  greater 
flexibility  for  States  to  determine  who 
local  officials  are  and  how  to  consult 
with  them,  by  not  proposing  a  definition 
of  "non-metropolitan  local  official,"  and 
not  proposing  to  require  that  the  process 
for  consultation  be  cooperatively 
developed.  Comments  were  solicited 
until  August  19,  2002  (later  extended  to 
September  19,  2002,  by  an  August  15, 
2002,  Federal  Register  notice  at  67  FR 
53326). 

On  September  20,  2002,  the  FHWA 
and  the  FTA  withdrew  the  May  2000 
NPRM  at  67  FR  59219.  However,  this 
withdrawal  did  not  impact  the  NPRM 
and  SNPRM  proposals  for  non- 
metropolitan  local  official  consultation. 

Input  to  Development  of  the  Final  Rule 

Diiring  the  comment  period  on  the 
NPRM  (May  25,  2000,  through 
September  23.  2000),  the  FTA  and  the 
FHWA  held  seven  public  meetings  to 
present  information  on  the  May  2000 
Planning  NPRM.  A  summary  of 
questions  raised  at  the  meetings  ^d  the 
general  responses  of  the  FHWA  and  the 
FTA  presenters  is  included  in  the 
docket.  The  FHWA  and  the  FTA  also 
prepared  a  summary  of  all  written 
comments,  by  section,  which  is 
included  in  the  docket.  During  the 
NPRM  commeat  period,  the  Senate 
Environment  and  Public  Works  and 
House  Transportation  and  Infrastructure 
Committees  held  hearings  (September 
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12  and  13,  2000)  regarding  the  May 
2000  Planning  NPRM.  The  FHWA  and 
the  FTA  also  reviewed  and  considered 
the  comments  and  questions  raised  at 
these  hearings. 

The  House  report  that  accompanied 
the  U.S.  EKDT  Appropriations  Act  for 
fiscal  year  (FY)  2002,  and  the 
conference  report  for  the  Department  of 
Defense  FY  2002  Appropriations  Act, 
which  contained  several  transportation 
issues,  directed  the  U.S.  DOT  to 
promulgate  a  final  rule,  no  later  than 
February  1,  2002,  to  ensure 
transportation  officials  from  rural  areas 
are  consulted  in  long  range 
transportation  planning  and 
programming. 

Discussion  of  Comments  on  the  SNPRM 
Related  to  Local  Official  Consultation 

We  have  carefully  reviewed  all 
comments  received  to  the  docket.  We 
received  172  documents  to  the  docket 
on  the  SNPRM,  representing  155 
discrete  comments.  They  were  from: 
local  governments,  Metropolitan 
Planning  Organizations  (MPO),  Councils 
of  Governments  (COG)  and  regional 
governments.  State  DOTs,  associations 
representing  these  organizations,  tribal 
governments,  and  private  citizens.  They 
generally  expressed  diverse  views 
consistent  with  those  expressed  in  the 
docket  to  the  May  2000  NPRM. 

The  makeup  of  commenters  is  in  the 
chart  below,  followed  by  a  general 
discussion  of  their  comments: 


Type  of  commenter 

#  Comments  received 
(%  of  total  comments) 

Local  government  

58(38) 

MPO,  COG,  Regional 

33(21) 

Planning. 

State  DOT 

21  (14) 

National  and  Regional 

19(12) 

Associations/Advo- 

cacy Groups. 

Stale  and  Federal  Of- 

3(2) 

ficials. 

Tribal  Government  .... 

5(3) 

Private  Citizens  

16  (10) 

Local  governments,  MPOs,  COGs, 
regional  governments  and  the 
associations  representing  these 
organizations  generally  expressed 
preference  for  the  consultation  option 
proposed  by  the  May  2000  NPRM.  Fifty- 
two  of  these  conunents  from  local 
governments,  MPOs,  COGs  and  regional 
govenunents  requested  that  a  definition 
of  non-metropolitan  officials  be 
included  in  the  final  rule.  Thirty 
expressed  the  need  to  include  a 
requirement  for  an  established 
consultation  process.  Twenty-eight 
suggested  that  there  be  a  requirement  in 
the  final  rule  that  the  consultation 


process  be  developed  jointly  between 
States  and  local  officials  and  that  there 
be  accountability  in  the  consultation 
process.  Forty-nine  suggested  that  the 
FHWA  and  the  FTA  have  the  ability  to 
consider  local  official  participation 
when  certifying  the  Statewide 
Transportation  Improvement  Program 
(STIP). 

State  DOTs  generally  supported  the 
regulatory  language  proposed  in  the 
June  2002  SNPRM,  which  proposed  to 
allow  State  flexibility  to  determine  who 
local  officials  are  and  how  to  consult 
with  them.  State  DOTs,  however,  did 
express  concern  with  some  provisions 
in  the  SNPRM.  Sixteen  focused  on  the 
definition  of  "consultation,"  with  14 
suggestions  for  clarification  and 
modification.  Fifteen  comments  were  on 
the  statewide  transportation  planning 
process  with  a  range  of  suggestions, 
from  retaining  the  current  language  to 
modifying  the  language  to  limit 
consultation  to  transportation  related 
activities.  Sixteen  expressed  concern 
about  the  use  of  the  term  "effective"  in 
the  public  involvement  provisions. 
Thirteen  expressed  concerns  about  the 
phase-in  period. 

We  also  received  comments  from  five 
tribal  governments.  Commenters 
expressed  concern  that  the  language  did 
not  go  far  enough  in  addressing  tribal 
participation  in  the  statewide 
transportation  process,  and  suggested 
that  each  State  must  be  compelled  to 
develop  a  consultation  process  with 
tribal  governments.  The  primary  focus 
of  this  action  is  on  consultation  between 
State  DOTs  and  non-metropolitan  local 
elected  officials.  Therefore,  specific 
provisions  in  existing  regulatory 
language  related  to  tribal  governments 
are  not  being  changed  by  this  action, 
except  for  the  change  in  the  definition 
of  consultation  (discussed  in  the 
section-by-section  analysis  below). 

Towards  the  end  of  the  comment 
period,  the  National  Association  of 
Counties  (NACO)  representing  local 
govenunents,  the  National  Association 
of  Development  Organizations  (NADO) 
representing  local  officials,  and  the 
American  Association  of  State  Highway 
and  Transportation  Officials  (AASHTO) 
representing  the  State  DOTs,  jointly 
developed  proposed  regulatory  language 
and  submitted  it  to  the  docket.  This 
language  addresses  inany,  if  not  most,  of 
the  comments  received.  The  FHWA  and 
the  FTA  reviewed  the  suggested 
language  and  find  that  it  has  merit 
because  it  comes  from  the  organizations 
whose  members  are  most  impacted  by 
the  final  rule.  Therefore,  we  relied 
heavily  on  their  suggested  language  to 
formulate  this  final  rule. 


Section-by-Section  Analysis 

The  FHWA  and  the  FTA  carefully 
analyzed  all  the  comments  to  the  docket 
for  both  the  May  2000  NPRM  and  the 
June  2002  SNPRM  in  formulating  this 
final  rule.  We  believe  this  rule  strikes  a 
balance  among  the  various  interests. 
This  section-by-section  analysis  only 
addresses  those  sections  of  23  CFR  450 
that  affect  consultation  with  non- 
metropolitan  local  officials  (§§450.104, 
450.206,  450.212,  450.214,  450.216  and 
450.224). 

Section  450.104    Definitions 

Consultation 

The  June  2002  SNPRM  proposed  a 
new  definition  of  "consultation"  in 
response  to  comments  received  to  the 
docket  that  the  definition  proposed  in 
the  May  2000  NPRM  was  too  formalized 
and  burdensome. 

Fifty-one  discrete  comments  were 
received  on  the  definition  of 
"consultation"  proposed  in  the  Jime 
2002  SNPRM.  Seventeen  of  those 
comments  came  bom  State  DOTs.  Three 
supported  the  proposed  definition. 

Twelve  States  commented  on  the 
language  "keeps  that  party  infornied." 
Five  States  were  concerned  that  "keeps 
that  party  informed"  meant  individual 
updates  to  each  party  consulted  with 
and  requested  clarification.  Six  States 
suggested  modifying  the  language  to 
"and  informs  that  party  about  action(s) 
taken."  The  Pennsylvania  DOT 
suggested  revising  the  language  to  "and 
periodically  informs  that  party  about 
action(s)  taken"  to  allow  for  greater 
State  flexibility  in  meeting  the 
requirement  of  the  definition. 

Thirty  local  governments,  associations' 
representing  them,  and  advocacy  groups 
expressed  concern  that  a  reference  to  an 
"established"  consultation  process  was 
not  included  in  the  proposed  definition 
of  "consultation"  in  the  SNPRM. 

Caltrans,  the  California  DOT,  also 
commented  on  the  lack  of  a  reference  to 
an  "established"  process  in  the 
definition.  Caltrans  pointed  out  that  a 
reference  to  an  "established"  process  is 
contained  elsewhere  in  the  SNPRM,  and 
suggested  that  this  inconsistency  be 
clarified. 

One  private  citizen  supported  the 
definition  as  proposed  in  the  SNPRM. 

The  NACO-NADO-AASHTO 
proposed  regulatory  language  included 
a  reference  to  an  "established" 
consultation  process.  It  also  modified 
language  regarding  keeping  parties 
informed.  In  the  NACO-NADO- 
AASHTO  proposed  definition, 
"Consultation  means  that  one  party 
confers  with  another  identified  party  in 
accordance  with  an  established  process 
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and,  prior  to  taking  action(s),  considers 
that  party's  views  and  periodically 
informs  that  party  about  action(s) 
taken." 

Based  on  the  comments  received,  the 
hnal  rule  uses  the  definition  in  the 
NACO-NADO-AASHTO  proposed 
regulatory  language.  This  definition  is 
consistent  with  statutory  language, 
resolves  inconsistencies,  includes  a 
reference  to  an  established  consultation 
process,  and  focuses  on  keeping  other 
parties  informed. 

Non-Metropolitan  Area 

In  the  June  2002  SNPRM,  we 
proposed  adding  the  definition  of  "non- 
metropolitan  area."  The  proposed 
definition  recognized  that  there  are  a 
variety  of  local  officials  who  serve  non- 
metropoUtan  areas.  This  definition 
specified  the  geographic  area  served  by 
non-metropolitan  officials  to  distinguish 
them  from  local  officials  in  metropolitan 
planning  areas  who  are  involved 
through  the  MPO. 

We  received  six  comments  on  this 
proposed  definition  in  the  June  2002 
SNPRM.  All  supported  the  definition. 
The  definition  proposed  in  the  SNPRM 
is  retained  in  the  final  rule. 

Non-Metropolitan  Local  Official 

In  the  May  2000  Planning  NPRM  we 
proposed  adding  the  definition  of  a 
"non-metropolitan  local  official."  This 
definition  was  not  included  in  the  June 
2002  SNPRM. 

Over  50  commenters  requested  that 
the  FHWA  and  the  FTA  include  a 
definition  for  this  term  in  the  final  rule. 
Specifically,  23  local  governments,  16 
regional  planning  organizations,  9 
associations,  and  3  private  citizens 
expressed  concern  that  the  definition  for 
this  term  had  been  removed  from  the 
SNRPM.  They  commented  that  by 
allowing  the  States  sole  discretion  to 
determine  which  non-metropolitan  local 
officials  to  consult  with,  many  nu"al 
officials  will  be  excluded.  They  also 
commented  that  this  did  not  fulfill  the 
Congressional  intent  of  "enhanced 
consultation  between  States  and  local 
officials." 

The  NACO-NADO-AASHTO 
proposed  regulatory  language  included 
a  proposed  definition  for  "non- 
metropolitan  local  official"  as  "elected 
and  appointed  officials  of  general 
purpose  local  government  in  non- 
metropolitan  areas  with  jurisdiction/ 
responsibility  for  transportation  as 
defined  in  the  documented  consultation 
process  in  Part  450,  Section  212." 

After  considering  the  comments 
received,  the  FHWA  and  the  FTA  have 
included  a  definition  of  "non- 
metropolitan  local  official"  in  the  final 


rule  that  is  based  on  the  NACO-NADO- 
AASHTO  proposed  regulatory  language. 
The  definition  provides  a  clear 
statement  that  non-metropolitan  local 
officials  are  "elected  and  appointed 
officials  of  general  purpose  local 
government  in  non-metropolitan  areas 
with  jurisdiction/responsibility  for 
transportation." 

Section  450.206    Statewide  . 
Transportation  Planning  Process: 
General  Requirements 

Section  1204  of  the  TEA-21  clearly 
emphasizes  the  importance  of 
recognizing  non-metropolitan 
transportation  issues  and  consulting 
with  non-metropolitan  local  officials.  In 
the  June  2002  SNPRM,  the  FHWA  and 
the  FTA  proposed  revising  §  450.206(b) 
and  adding  a  new  §  450.206(c)  to  clarify 
that  effective  consideration  of  non- 
metropolitan  transportation  issues  and 
concerns  and  involvement  of  non- 
metropolitan  local  officials  can  be 
enhanced  by  coordinating  statewide 
transportation  planning  with  related 
planning  in  non-metropolitan  areas. 

There  were  19  comments  on  this 
provision.  Four  regional  planning 
organizations  supported  the  regulatory 
language  proposed  in  the  June  2002 
SNPRM.  Nine  State  DOTs  suggested 
amending  "planning  activities"  in 
§  450.206(b)  to  "transportation-related 
planning  activities"  because  they 
believed  that  without  this  change,  State 
DOTs  would  be  required  to  consult  on 
non-transportation  planning  activities. 

This  section  is  specific  to  the 
statewide  transportation  planning 
process,  and  it  is  self-evident  that  the 
■"planning  activities"  referred  to  in  this 
section  are  related  to  transportation. 
Therefore,  the  FHWA  and  the  FTA  are 
not  modifying  it  to  specify 
transportation-related  planning 
activities. 

Three  States  also  suggested  modifying 
the  language  such  that  states  "consider" 
planning  outside  of  the  metropolitan 
areas  to  be  clear  that  coordination  with 
non-metropolitan  local  officials  is  not 
required,  as  it  is  with  metropolitan  local 
officials.  These  commenters  stated  that 
a  coordination  requirement  for  non- 
metropolitan  areas  would  exceed 
statutory  authority,  which  only  requires 
a  "consultation"  relationship. 

The  NACO-NADO-AASHTO 
proposed  regulatory  language  would 
require  States  to  "consider  coordination 
with  planning  activities  being  carried 
out  outside  of  the  metropolitan  areas." 

The  FHWA  and  the  FTA  agree  with 
comments  that  the  requirements  for 
metropolitan  areas  and  non- 
metropolitan  areas  are  distinctly 
delineated  in  the  statute.  We  have  taken 


the  NACO-NADO-AASHTO  proposed 
regulatory  language  and  modified  it  to 
require  States  to  "consider  coordination 
with  planning  activities  in  non- 
metropolitan  areas."  The  final  rule 
includes  a  definition  for  the  term  "non- 
metropolitan  area."  The  final  rule  also 
simplffies  the  suggested  NACO-NADO- 
AASHTO  proposed  regulatory  language. 

The  June  2002  SNPRM  proposed  a 
new  subpart  450.206(c)  that  says  that 
States  shall  "consider,  with  respect  to 
non-metropolitan  areas,  the  concerns  of 
local  elected  officials  representing  units 
of  general  purpose  local  government." 
Three  State  DOTs  requested  editorial 
clarification  on  this  proposed  provision. 
The  FHWA  and  the  FTA  beUeve  that  the 
provision  is  clear  and  have  adopted  as 
final  the  regulatory  language  proposed 
in  the  June  2002  SNPRM. 

Section  450.212    Public  Involvement 

\n  developing  the  June  2002  SNPRM, 
the  FHWA  and  the  FTA  considered 
comments  received  to  the  docket  on  this 
provision  in  the  May  2000  NPRM.  In 
addition,  the  FHWA  and  the  FTA  used 
information  from  other  sources, 
including  the  FHWA-FTA  study  on 
participation  of  non-metropolitan  local 
officials  required  by  the  TEA-21  and  ten 
rural  listening  sessions  held  throughout 
the  country.'  The  June  2002  SNPRM 
proposal  focused  on  the  intended  result 
of  "effective  participation"  of  local 
officials  in  statewide  transportation 
planning. 

Thirteen  states  commented  that  the 
language  "effective  participation"  in 
§  450.212(h)  of  the  June  2002  SNPRM  is 
a  subjective  term  that  exceeds  statutory 
language  in  TEA-21.  Section  1204  of 
TEA-21  states  that  USDOT  will  not 
"review  or  approve"  a  State's 
consultation  process. 

The  Pennsylvania  DOT  suggested  that 
the  regulatory  language  state:  "that 
provides  an  opportunity  for  their 
participation"  rather  than  "that 
provides  for  their  effective 
participation." 

The  NADO-NACO-AASHTO 
proposed  regulatory  language  included 
language  identical  to  that  proposed  by 
Pennsylvania  DOT.  It  also  included  a 


•  The  non-metropolitan  local  officials  report  has 
been  transmitted  to  Congress  and  has  been  placed 
in  the  SNPRM  docket.  The  report  and  its 
appendices  (Rural  Transportation  Consultation 
Processes,  May  2000,  Rural  Transportation 
Consultation  Processes:  State  by  State  Summaries, 
April  2001 ,  and  Rural  Transportation  Consultation 
Processes:  Report  of  a  Workshop:  May  2001)  will 
soon  be  available  at  the  following  URL:  bttp:// 
www.fhwa.dot.gov/planning.htm.  A  summary  of 
each  of  the  ten  rural  workshops  held  in  1998-99 
(Rural  Transportation  Planning  Workshops, 
Summer  1999)  is  available  at  the  following  URL: 
http://www.fltwa.dot.gov/heplO/state.rural.html. 
These  reports  are  in  the  May  2000  NPRM  dpcket. 
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requirement  that  the  State's  documented 
process  for  consulting  with  non- 
metropolitan  officials  be  "separate  and 
discrete"  from  the  public  involvement 
process. 

The  FHWA  and  the  FTA  agree  that 
the  use  of  the  term  "effective"  is 
subjective.  We  included  the  language 
suggested  by  Permsylvania  to  be  more 
consistent  with  the  statutory  provisions 
in  TEA-21  in  this  final  rule.  We  also 
included  language  requiring  that  the 
State's  process  for  consulting  with  non- 
metropolitan  officials  be  separate  and 
discrete  because  TEA-21  makes  a  clear 
distinction  between  the  metropolitan 
and  non-metropolitan  officials.  The  new 
requirement  is  included  in  the  final  rule 
as  subpart  450.212  (h). 

We  received  28  comments 
recommending  that  the  State  and  local 
officials  jointly  develop  the  consultation 
process.  Most  of  these  comments  were 
from  local  governments,  regional 
planning  organizations,  associations 
representing  them,  and  interest  groups. 

The  NACO-NADO-AASflTO 
pitjposed  regulatory  language  suggested 
a  new  subpart  450.2 12(i).  This  new 
subpart  requires  that  "The  State  shall 
review  and  solicit  comments  from  non- 
metropolitan  local  officials  and  other 
interested  parties  for  a  period  of  not  less 
than  60  days  regarding  the  effectiveness 
of  the  consultation  process  and 
proposed  modification  within  2  years  of 
process  implementation,  and  thereafter 
at  least  once  every  5  years.  A  specific 
request  for  comments  shall  be  directed 
to  the  State  association  of  comities. 
State  municipal  league,  regional 
planning  agencies,  or  directly  to  non- 
metropolitan  local  officials." 

In  addition,  49  commenters  indicated 
that  there  should  be  accountability  in 
the  consultation  process.  Most  of  these 
comments  came  from  local 
governments,  regional  planning 
organizations,  associations  representing 
them,  and  interest  groups.  One  measiu^ 
of  accoimtability  suggested  by  these 
commenters  was  that  the  FHWA  and  the 
FTA  use  their  authority  to  consider 
local  official  participation  when 
certifying  the  STIP. 

The  NACO-NADO-AASHTO 
proposed  regulatory  language  includes  a 
requirement  regarding  accountability. 
The  suggestion  is  that  "The  State,  in  its 
discretion,  shall  be  responsible  for 
determining  whether  to  adopt  proposed 
modifications.  If  a  proposed 
modification  is  not  adopted,  the  State 
shall  make  publicly  available  its  reasons 
for  not  accepting  the  proposed 
modifications,  including  notification  to 
non-metropolitan  local  officials  of  their 
associations." 


The  FHWA  and  the  FTA  agree  that 
the  NACO-NADO-AASHTO  proposed 
regulatory  language  reflects  the  concept 
of  effective  participation  as  well  as 
accoimtability.  The  TEA-21  and  the 
June  2002  SNPRM  both  focused  on  this 
type  of  result.  Therefore,  the  agencies 
include  the  suggestion  of  the  NACO- 
NADO-AASHTO  proposed  regulatory 
language  in  the  final  rule  as  a  new 
subpart  450.212(1). 

Section  450.214    Statewide 
Transportation  Plan 

Section  1204  of  the  TEA-21 
specifically  states  "wdth  respect  to  each 
non-metropolitan  area,  the  long-range 
transportation  plem  shall  be  developed 
in  consultation  with  affected  local 
officials  with  responsibility  for 
transportation."  This  language  is  now 
codified  at  23  U.S.C.  135(e)(2)(B). 
Therefore,  in  the  June  2002  SNPRM,  the 
FHWA  and  the  FTA  proposed  adding 
§  450.214(f).  This  was  intended  to 
reflect  the  intent  of  the  statute  by 
proposing  language  that  required 
affected  local  officials  with 
responsibility  for  transportation  to  be 
involved  on  a  consultation  basis  in 
developing  the  statewide  transportation 
plan  as  it  relates  to  the  non- 
metropolitan  areas  of  the  State. 

Ten  States  commented  on  this  . 
proposal.  The  majority  of  the  States 
supported  the  provision  as  written. 
Some  States  requested  clarification  that 
affected  local  officials  are  to  be 
consulted  only  on  portions  of  the  plan 
that  affect  their  areas. 

The  FHWA  and  FTA  believe  that  it  is 
evident  that  local  officials  are  to  be 
consulted  only  on  those  portions  of  the 
plan  that  affect  then  areas.  We  adopted 
as  final  the  language  proposed  in  the 
June  2002  SNPRM  that  requires  the 
involvement  of  local  officials  with 
responsibility  for  transportation  to  be 
involved  in  the  development  of  the 
statewide  transportation  plan  in  non- 
metropolitan  areas  of  the  State. 

Section  450.216    Statewide 
Transportation  Improvement  Program 
(STIP) 

Section  1204  of  the  TEA-21 
specifically  states  "with  respect  to  each 
non-metropolitan  area  in  the  State,  the 
program  shall  be  developed  in 
consultation  with  affected  local  officials 
with  responsibility  for  transportation." 
This  language  is  now  codified  at  23 
U.S.C.  135(f){l)(B)(ii)(I).  Therefore,  in 
the  June  2002  SNPRM,  the  FHWA  and 
the  FTA  proposed  adding  §  450.216(e) 
to  reflect  the  intent  of  the  statute  by 
proposing  language  that  requires 
affected  local  officials  with 
responsibility  for  transportation  to  be 


involved  on  a  consultation  basis  in 
developing  the  STIP  as  it  relates  to  the 
non-metropolitan  areas  of  the  State. 

Eleven  States  commented  on  this 
provision  in  the  SNPRM.  The  majority 
of  the  States  supported  the  provision  as 
written.  Some  States  requested 
clarification  that  affected  local  officials 
are  to  be  consulted  only  on  portions  of 
the  program  plan  that  affect  their  areas. 

The  FHWA  and  FTA  beUeve  that  it  is 
evident  that  local  officials  are  to  be 
consulted  only  on  those  portions  of  the 
program  that  affect  their  areas.  We 
adopted  as  final  the  language  proposed 
in  the  June  2002  SNPRM  that  requires 
the  involvement  of  local  officials  with 
responsibility  for  transportation  to  be 
involved  in  the  development  of  the 
statewide  transportation  improvement 
program  in  non-metropolitan  areas  of 
the  State. 

Section  450.224    Phase-in  of  New 
Requirements 

The  Jime  2002  SNPRM  proposed  a 
six-month  phase-in  period.  We  received 
13  comments  from  State  DOTs  and  2 
comments  from  regional  planning 
organizations  regarding  this  provision. 

Foiu-  State  DOTs  and  2  regional 
planning  organizations  supported  the 
phase-in  provision  as  proposed  in  the 
June  2002  SNPRM.  The  other 
conunenters  supported  a  phase-in 
requirement  but  with  different  time 
frames.  Three  States  commented  that  six 
months  would  not  be  adequate  and  four 
States  commented  that  the  phase-in 
requirement  should  accommodate  the 
planning  cycles  of  various  States. 

The  NACO-NADO-AASHTO 
proposed  regulatory  language 
recommended  a  one-year  phase-in 
period. 

The  FHWA  and  the  FTA  recognize  the 
differences  among  the  planning  cycles 
of  the  States.  In  the  final  rule  we  have 
extended  the  phase-in  period  to  one 
year  (to  end  one  year  after  the  effective 
date  of  this  rule),  which  will  allow 
States  additional  time  to  implement  the 
consultation  requirements,  and  also 
accommodates  the  differences  in  the 
planning  cycles  of  various  States.  After 
this  period,  the  consultation  aspects  of 
the  statewide  transportation  plaiming 
process  will  be  emphasized  as  we  assess 
the  planning  process  and  make  the 
Federal  planning  finding  required  in  23 
CFR  450.220(b)  and  23  U.S.C.  135(f)(4). 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  and  the  FTA  have 
determined  that  this  action  is  a 
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significant  regulatory  action  within  the 
meaning  of  Executive  Order  12866  and 
the  U.S.  Department  of  Transportation 
regulatory  policies  and  procedures, 
because  of  a  substantial  public  interest. 
The  agencies  anticipate  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  This  action  amends  a 
portion  of  the  current  planning 
regulations  for  which  substantial 
financial  assistance  is  provided  to  the 
States  by  both  the  FHWA  and  the  FTA 
to  support  compliance  with  the 
requirements  of  the  regulation. 

This  final  rule  will  not  adversely 
affect,  in  a  material  way,  any  sector  of 
the  economy.  In  addition,  these  changes 
will  not  interfere  with  any  action  taken 
,  or  planned  by  another  agency  and  will 
not  materially  alter  the  budgetary 
impact  of  any  entitlements,  grants,  user 
fees,  or  loan  programs. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  FHWA  and  the  FTA  have 
evaluated  the  effects  of  this  final  rule  on 
small  entities  and  has  determined  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  modifications  in  this  final  rule 
are  substantially  dictated  by  the 
statutory  provisions  of  the  TEA-21  and 
the  agencies  believe  that  the  flexibility 
available  to  the  States  in  those 
provisions  has  been  maintained.  For 
these  reasons,  the  FHWA  and  the  FTA 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  does  not  impose  unfunded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub  L. 
104-4,  March  22, 1995,  109  Stat.  48). 
This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year. 

The  requirements  of  23  U.S.C.  135  are 
supported  by  Federal  funds 
administered  by  the  FHWA  and  the 
FTA.  There  is  a  legislatively  established 
local  matching  requirement  for  these 
funds  of  up  to  twenty  percent  of  the 
total  cost.  The  FHWA  and  the  FTA 
believe  that  the  cost  of  complying  with 
these  requirements  is  predominately 
covered  by  the  funds  they  administer. 
The  costs  of  compliance  with  the 
requirements  of  the  planning  program  as 
a  whole  are  eligible  for  funding; 
therefore,  this  action  will  not  create  an 
unfunded  mandate. 


Additionally,  the  definition  of 
"Federal  mandate"  in  the  Unfunded 
Mandates  Reform  Act  excludes  financial 
assistance  of  the  type  in  which  State, 
local,  or  tribal  governments  have 
authority  to  adjust  their  participation  in 
the  program  in  accordance  with  changes 
made  in  the  program  by  the  Federal 
government.  The  Federal-aid  highway 
program  and  the  Transit  program  permit 
this  type  of  flexibility  to  the  States. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  and  the  agencies  have 
determined  that  this  action  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  assessment.  The  FHWA  and 
the  FTA  have  also  determined  that  this 
action  does  not  preempt  any  State  law 
or  State  regulation  or  affect  the  States' 
ability  to  discharge  traditional  State 
governmental  functions. 

Throughout  the  covu'se  of  this 
rulemaking,  several  States  raised 
concern  about  burdens  imposed  by  the 
requirement  to  consult  with  non- 
metropolitan  local  officials.  The  ISTEA 
and  the  TEA-21  require  such 
consultation.  In  this  final  rule  the 
FHWA  and  the  FTA  expect  that  existing 
consultation  procedures  often  may  be 
used  to  comply  with  these 
requirements. 

The  agencies  further  note  that  the 
transportation  planning  activities  ' 
required  by  the  planning  regulations,  as 
amended  by  this  final  rule,  are 
conditions  for  the  receipt  of  Federal 
transportation  financial  assistance  and 
are  reimbiu-sable  expenses.  Under  the 
provisions  of  title  23  and  title  49, 
chapter  53,  U.S.C,  the  Federal 
government  reimburses  at  least  80 
percent  of  the  costs  to  complete 
required  transportation  plans  and 
transportation  improvement  programs. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Nvunber  20.205, 
Highway  Planning  and  Construction; 
20.500  Federal  Transit  Capital 
Improvement  Grants;  20.505,  Federal 
Transit  Metropolitan  Planning  Grants; 
20.507,  Federal  Transit  Formula  Grants; 
20515,  State  Planning  and  Research. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovenunental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 


Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
under  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C. 3501-3520. 

National  Environmental  Policy  Act 

The  FHWA  and  the  FTA  have 
analyzed  this  action  for  the  purpose  of 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321^347)  and  have 
determined  that  this  action  will  not 
have  any  effect  on  the  quality  of 
environment. 

Executive  Order  131 75  (Tribal 
Consultation) 

The  FHWA  and  the  FTA  have 
analyzed  this  action  imder  Executive 
Order  13175.  dated  November  6,  2000. 
This  action  will  not  have  substantial 
direct  effects  on  one  or  more  Indian 
tribes;  will  not  impose  substantial  direct 
compliance  costs  on  Indian  tribal 
governments;  and  will  not  preempt 
tribal  law.  Therefore,  a  tribal  simunary 
impact  statement  is  not  required. 

Executive  Order  1321 1  (Energy  Effects) 

We  have  analyzed  this  action  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  Although  this 
proposal  is  a  significant  regulatory 
action  imder  Executive  Order  12866,  we 
have  determined  that  it  is  not  a 
significant  energy  action  under  that 
order,  because  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Therefore, 
a  Statement  of  Energy  Effects  under 
Executive  Order  13211  is  not  required. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden.  ' 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  action  is 
not  an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  action  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
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Order  12630,  Government  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  pubUshes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RDM  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  450 

Grant  programs — transportation, 
Highways  and  roads,  Mass 
transportation,  Reporting  and 
recordkeeping  requirements. 

Issued  on:  January  15,  2003. 
Mary  E.  Peters, 

Federal  Highway  Administrator. 
Jennifer  L.  Dom, 

Federal  Transit  Administrator. 

In  consideration  of  the  foregoing,  the 
Federal  Highway  Administration  is 
amending  title  23,  Code  of  Federal 
Regulations,  part  450,  as  set  forth  below: 

PART  450— PLANNING  ASSISTANCE 
AND  STANDARDS 

1.  The  authority  citation  for  part  450 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  134, 135,  and  315; 
and  49  U.S.C.  5303-5306,  5323(1). 

2.  Amend  §  450.104  to  revise  the 
definition  of  "consultation"  and  add,  in 
alphabetical  order,  the  definition  for 
"non-metropolitan  area"  and  "non- 
metropolitan  local  official"  to  read  as 
follows: 

§450.104    Definitions. 

***** 

Consultation  means  that  one  party 
confers  with  another  identified  party  in 
accordance  with  an  established  process 
and,  prior  to  taking  action(s),  considers 
that  party's  views  and  periodically 
informs  that  party  about  action(s)  taken. 
***** 

Non-metropolitan  area  means  the 
geographic  area  outside  designated 
metropolitan  planning  areas,  as 
designated  under  23  U.S.C.  134  and  49 
U.S.C.  5303. 

Non-metropolitan  local  official  means 
the  elected  or  appointed  officials  of 
general  purpose  local  government,  in 
non-metropolitan  areas,  with 
jurisdiction/responsibiUty  for 
transportation. 


3.  Amend  §  450.206  to  revise 
paragraph  (b)  and  to  add  paragraph  (c) 
as  follows: 

§450.206    Statewide  transportation 
planning  process:  General  requirements. 

***** 

(b)  The  statewide  transportation 
planning  process  shall  be  carried  out  in 
coordination  with  the  metropolitan 
plajoning  process  required  by  subpart  C 
of  this  part  and  shall  consider 
coordination  with  planning  activities  in 
non-metropolitan  areas. 

(c)  In  carrying  out  statewide 
transportation  planning,  the  State  shall 
consider,  with  respect  to  non- 
metropolitan  areas,  the  concerns  of  local 
elected  officials  representing  units  of 
general  purpose  local  government. 

4.  Amend  §  450.212  by  adding  new 
paragraphs  (h)  and  (i)  to  read  as  follows: 

§450.212    Pul)lic  involvement. 

***** 

(h)  The  State  shall  provide  for  non- 
metropolitan  local  official  participation. 
The  State  shall  have  a  documented 
process{es)  that  is  separate  and  discrete 
from  the  public  involvement  process  for 
consulting  with  non-metropolitan  local 
officials  representing  units  of  general 
purpose  local  government  and/ or  local 
officials  with  responsibility  for 
transportation  that  provides  an 
opportunity  for  their  participation  in  the 
statewide  transportation  planning 
process  and  development  of  the 
statewide  transportation  improvement 
program. 

(i)The  State  shall  review  and  soUcit 
comments  from  non-metropolitan  local 
officials  and  other  interested  parties  for 
a  period  of  not  less  than  60  days 
regarding  the  effectiveness  of  the 
consultation  process  and  proposed 
modifications  within  2  years  of  process 
implementation,  and  thereafter  at  least 
once  every  5  years.  A  specific  request 
for  comments  shall  be  directed  to  the 
State  association  of  counties,  State 
municipal  league,  regional  planning 
agencies,  or  directly  to  non- 
metropolitan  local  officials.  The  State,  at 
its  discretion,  shall  be  responsible  for 
detennining  whether  to  adopt  any 
proposed  modifications.  If  a  proposed 
modification  is  not  adopted,  the  State 
shall  make  publicly  available  its  reasons 
for  not  accepting  the  proposed 
modification,  including  notification  to 
non-metropolitan  local  officials  or  their 
associations. 

5.  Amend  §  450.214  by  adding  a 
paragraph  (f)  to  read  as  follows: 

}  450.21 4    Statewide  transportation  plan. 


(f)  In  developing  the  statewide 
transportation  plan,  affected  local 
officials  with  responsibility  for 
transportation  shiall  be  involved  on  a 
consultation  basis  for  the  portions  of  the 
plan  in  non-metropolitan  areas  of  the 
State. 

6.  Amend  §450.216  by  adding  a 
paragraph  (e)  to  read  as  follows: 

§450.216    Statewide  transportation    . 
improvement  program  (STIP). 

***** 

(e)  In  developing  the  statewide 
transportation  improvement  program, 
affected  local  officials  with 
responsibility  for  transportation  shall  be 
involved  on  a  consultation  basis  for  the 
portions  of  the  program  in  non- 
metropolitan  areas  of  the  State. 

7.  Amend  §  450.224  by  designating 
the  existing  text  as  paragraph  (a)  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§  450.224    Ptiase-in  of  new  requiremenU. 

***** 

Cb)  The  State  has  a  period  of  one  year 
after  February  24,  2003  to  document  and 
implement  the  consultation  process 
discussed  in  §  450.212(h). 

[FR  Doc.  03-1319  Filed  1-22-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parti  17 

[CGb08-02-022] 

RIN2115-AE47 

Drawbridge  Operation  Regulation;  Gulf 
Intracoastal  Waterway,  Houma,  LA 

AGEt4CY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  changing 
the  existing  drawbridge  operation 
regulation  for  the  draw  of  the  Bayou 
Dularge  bridge  across  the  Gulf 
Intracoastal  Waterway,  mile  59.9  at 
Houma,  Terrebonne  Parish,  Louisiana. 
The  rule  allows  for  the  morning  closure 
period  to  be  increased  by  15  minutes  to 
facilitate  the  movement  of  high  volumes 
of  vehicular  traffic  across  the  bridge 
during  peak  traffic  horn's. 
DATES:  This  rule  is  effective  February 
24, 2003. 

ADDRESSES:  Comments  and  materials 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD8-02-022  and  are  available 
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for  inspection  or  copying  at  the  office  of 
the  Eighth  Coast  Guard  District,  Bridge 
Administration  Branch,  501  Magazine 
Street,  New  Orleans,  Louisiana  70130- 
3396,  between  7  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  nimiber  is  (504) 
589-2965.  Commander.  Eighth  District 
(obc),  maintains  the  public  docket  for 
this  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Frank,  Bridge  Administration 
Branch,  at  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  October  21,  2002,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Drawbridge  Operation 
Regulation,  Gulf  Intracoastal  Waterway, 
LA  in  the  Federal  Register  (67  FR 
64580).  We  received  two  responses 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background  and  Purpose 

Presently,  the  draw  of  the  Bayou 
Dularge  bridge,  mile  59.9,  at  Houma 
shall  open  on  signal;  except  that,  the 
draw  need  not  be  open  for  the  passage 
of  vessels  Monday  through  Friday 
except  holidays  from  6:45  a.m.  to  8:30 
a.m.  and  from  4:30  p.m.  to  6  p.m. 

The  Louisiana  Department  of 
Transportation  and  Development  has 
requested  a  modification  to  the  morning 
bridge  operation  schedule  to  allow  the 
bridge  to  remain  closed  to  navigation 
from  6:30  a.m.  until  8:30  a.m.  vice  6:45 
a.m.  to  8:30  a.m.  The  bridge  serves  as  an 
important  link  between  the  largest 
residential  neighborhoods  in 
Terrebonne  Parish  and  the  Central 
Business  District.  Approximately  21,000 
vehicles  cross  the  bridge  daily,  10%  of 
which  cross  the  bridge  during  the 
requested  closure  times.  The  adjustment 
to  the  morning  closure  times  reflects  a 
change  to  align  the  closure  period  with 
the  times  of  the  heaviest  commuter 
traffic.  The  amount  of  commuter  traffic 
continues  to  increase.  The  bridge 
averages  325  openings  a  month.  The 
requested  15-minute  closiu-e  increase 
will  delay  approximately  7  additional 
tows  a  month.  The  average  length  of  a 
bridge  opening  is  less^than  five  minutes, 
delaying  an  average  of  90  vehicles  per 
opening. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  two  letters 
in  response  to  the  Notice  of  Proposed 
Rulemaking.  One  letter  was  from  a  state 
senator  representing  the  Terrebonne 
Parish  area  who  strongly  supported  the 
proposed  change.  The  second  letter  was 
received  from  the  National  Marine 


Fisheries  Service  stating  that  the 
drawbridge  was  not  in  their  area  of 
responsibility-  and  declined  comment. 
Only  one  minor  administrative  change 
was  made  to  the  final  rule.  The  word 
"Federal"  was  added  to  the  phrase 
"except  holidays"  to  clcuify  when  the 
rule  will  be  in  effect.  No  other  changes 
to  the  final  rule  were  made  based  upon 
the  comments  received. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT){44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

This  rule  allows  vessels  ample 
opportunity  to  transit  the  Gulf 
Intracoastal  Waterway  with  proper 
notification  before  and  after  the  peak 
vehicular  traffic  periods.  Commercial 
towboat  operators  can  avoid  being 
impacted  by  simply  arriving  15  minutes 
earlier  at  the  bridge. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities,  including  towboat 
operators  and  their  waterway  user 
groups,  were  given  an  opportunity  to 
comment  regarding  the  effects  of  this 
proposed  rule.  We  received  no  letters  of 
objection  to  the  proposed  modification. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 


better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditiu-e,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  the 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
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Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  cause  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figiue  2-1, 
paragraph  32(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  fi'om  further 
environmental  dociunentation.  This 
final  rule  only  involves  the  operation  of 
an  existing  drawbridge  and  will  not 
have  any  impact  on  the  environment.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  imder  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations  ' 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
Part  117  of  Title  33,  Code  of  Federal 
Regulations  as  follows: 

PART1 17— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g):  section  117.255  atso  issued 


under  the  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

2.  §  117.451(c)  is  revised  to  read  as 
follows: 

§  1 1 7.451    Gulf  Intracoastal  Waterway. 

***** 

(c)  The  draw  of  the  Bayou  Dularge 
bridge,  mile  59.9,  at  Houma,  shall  open 
on  signal;  except  that,  the  draw  need  not 
open  for  the  passage  of  vessels  Monday 
through  Friday  except  Federal  holidays 
fi-om  6:30  a.m.  to  8:30  a.m.  and  from 
4:30  p.m.  to  6  p.m. 
***** 

Dated:  January  15,  2003. 
J.R.  Whitehead, 

Captain,  Coast  Guard,  Acting  Commander, 
8th  Coast  Guard  District. 
(PR  Doc.  03-1484  Filed  1-22-03;  8:45  am) 
BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD0&-O2-023] 

RIN211&-AE47 

Drawbridge  Operation  Regulation; 
Houma  Navigation  Canal,  LA 

agency:  Coast  Guard,  DOT. 
ACnON:  Final  rule. 

summary:  The  Coast  Guard  is  changing 
the  existing  drawbridge  operation 
regulation  for  the  draw  of  the  SR661 
bridge  across  the  Houma  Navigation 
Cand,  mile  36.0,  at  Houma,  Terrebonne 
Parish,  Louisiana.  The  modification  will 
allow  for  the  morning  closure  period  to 
be  increased  by  30  minutes  to  facilitate 
the  movement  of  high  volumes  of 
vehicular  traffic  across  the  bridge  during 
peak  traffic  hours. 

DATES:  This  rule  is  effective  February 
24,  2003. 

ADDRESSES:  Conunents  and  materials 
received  fi-om  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD8-02-0023  and  are  available 
for  inspection  or  copying  at  the  office  of 
the  Eighth  Coast  Guard  District,  Bridge 
Administration  Branch,  501  Magazine 
Street,  New  Orleans,  Louisiana  70130- 
3396,  between  7  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  niunber  is  (504) 
589-2965.  Commander,  Eighth  District 
(obc),  maintains  the  public  docket  for 
this  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Frank,  Bridge  Administration 
Branch,  at  (504)  589-2965. 


SUPPL£MENTARY  INFORMATION: 

Regulatory  Information 

On  October  21,  2002,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Drawbridge  Operation 
Regulation,  Houma  Navigation  Canal, 
LA  in  the  Federal  Register  (67  FR 
64578).  We  received  two  responses 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background  and  Purpose 

Presently,  the  draw  of  the  SR  661 
bridge,  mile  36.0,  at  Houma  shall  open 
on  signal,  except  that  the  draw  need  not 
be  opened  for  the  passage  of  vessels 
Monday  through  Friday  except  holidays 
from  7  a.m.  to  8:30  a.m.  and  4:30  p.m. 
to  6  p.m. 

The  Louisiana  Department  of 
Transportation  and  Development  has 
requested  a  modification  to  the  morning 
bridge  operation  schedule  to  allow  the 
bridge  to  remain  closed  to  navigation 
fi'om  6:30  a.m.  until  8:30  a.m.  vice  7 
a.m.  to  8:30  a.m.  The  bridge  serves  as  an 
important  link  between  the  largest 
residential  neighborhoods  in 
Terrebonne  Parish  and  the  Central 
Business  District.  Approximately  13,000 
vehicles  cross  the  bridge  daily,  10%  of 
which  cross  the  bridge  diuing  the 
requested  closure  times.  The  adjustment 
to  the  morning  closure  time  reflects  a 
change  to  expand  the  closure  period  to 
align  with  the  heaviest  commuter  traffic. 
The  amount  of  commuter  traffic 
continues  to  increase.  The  bridge 
averages  953  openings  a  month.  It  is 
estimated  that  3  tows  a  month  will  be 
delayed  by  the  additional  30-minute 
morning  closure  request.  In  a  17-day 
review  period  in  July  2002,  two  tows 
requiring  bridge  openings  were  delayed 
during  the  requested  additional  time 
period.  The  average  length  of  the  bridge 
opening  is  less  than  ten  minutes, 
delaying  an  average  of  60  vehicles  for 
each  opening. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  two  letters 
in  response  to  the  Notice  of  Proposed 
Rulemaking.  One  letter  was  from  a  state 
senator  representing  the  Terrebonne 
Parish  area  who  strongly  supported  the 
proposed  change.  The  second  letter  was 
received  fi'om  the  National  Marine 
Fisheries  Service  stating  that  the 
drawbridge  was  not  in  their  area  of 
responsibility  and  declined  comment. 
Only  one  minor  administrative  change 
was  made  to  the  final  rule.  The  word 
"Federal"  was  added  to  the  phrase 
"except  holidays"  to  clarify  when  the 
rule  will  be  in  effect.  No  other  changes 
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to  the  final  rule  were  made  based  upon 
the  conunents  received. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

This  rule  allows  vessels  ample 
opportunity  to  transit  the  Gulf 
Intracoastal  Waterway  with  proper 
notification  before  and  after  the  peak 
vehicular  traffic  periods.  Commercial 
towboat  operators  can  avoid  being 
impacted  by  simply  arriving  30  minutes 
earlier  at  the  bridge. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
ov/ned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  vdth 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Small  entities,  including  towboat 
operators  and  their  waterway  user 
groups,  were  given  an  opportunity  to 
comment  regarding  the  effects  of  this 
proposed  rule.  We  received  no  letters  of 
objection  to  the  proposed  modification. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 


and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism  * 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  govermnents  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  the 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
F*rotected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  cause  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 


13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because . 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1 , 
paragraph  32(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  dociunentation.  This 
final  rule  only  involves  the  operation  of 
an  existing  drawbridge  and  will  not 
have  any  impact  on  the  environment.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
Part  117  of  Title  33,  Code  of  Federal 
Regulations  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  §  117.455  is  revised  to  read  as 
follows: 

§  11 7.455    Houma  Navigation  Canal. 

The  draw  of  the  SR661  bridge  across 
the  Houma  Navigation  Canal,  mile  36.0, 
at  Houma,  shall  open  on  signal;  except 
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that,  the  draw  need  not  open  for  the 
passage  of  vessels  Monday  through 
Friday  except  Federal  holidays  from 
6:30  a.m.  to  8:30  a.m.  and  from  4:30 
p.m.  to  6  p.m. 

Dated:  January  15,  2003. 
J.R.  Whitehead, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  8th  Coast  Guard  District. 
[FR  Doc.  03-1483  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  165 

[COTP  Jacksonville  02-066] 

RIN2115-AA97 

Security  Zones;  Ports  of  Jacksonville, 
Femandlna,  and  Canaveral,  Florida 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  permanent  security  zones 
around  certciin  vessels  within  the  ports 
of  Jacksonville,  Femandina,  and 
Canaveral.  The  seciuity  zones  will 
prohibit  entry  into  or  movement  within 
100  yards  of  all  tank  vessels,  cruise 
ships,  and  military  pre-positioned  ships 
when  these  vessels  enter,  depart  or 
moor  within  the  ports  of  Jacksonville 
and  Canaveral.  These  security  zones  are 
needed  to  ensure  pubUc  safety  and 
prevent  sabotage  or  terrorist  acts  against 
vessels  in  the  COTP  Jacksonville  area  of 
responsibility.  Entry  into  these  zones  is 
prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port, 
Jacksonville,  Florida  or  his  designated 
representative. 

DATES:  This  rule  is  effective  February 

24, 2003. 

ADDRESSES:  Comments  and  material 

received  from  the  public,  as  well  as 

documents  indicated  in  this  preamble  as 

being  available  in  the  docket,  are  part  of 

[COTP  Jacksonville  02-066]  and  are 

available  for  inspection  or  copying  at 

Marine  Safety  Office  Jacksonville,  7820 

Arlington  Expressway,  Suite  400. 

Jacksonville,  FL  32211,  between  7:30 

a.m.  and  4  p.m.  Monday  through  Friday, 

except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  Drew  Casey,  Coast  Guard  Marine 

Safety  Office  Jacksonville,  at  (904)  232- 

3610. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  September  12,  2001,  one  day  after 
the  September  11  terrorist  attacks,  the 


Coast  Guard  Captain  of  the  Port  in 
Jacksonville  established  a  temporary 
rule  estabUshing  security  zones  around 
tank  vessels,  passenger  vessels,  and 
military  pre-positioned  ships  until 
October  3,  2001  (pubUshed  on 
September  26,  2001,  66  FR  49104). 
Following  these  attacks  by  well-trained 
and  clandestine  terrorists,  national 
secinity  and  intelligence  officials  have 
warned  that  futine  terrorists  attacks  are 
likely.  As  a  resuU,  on  October  17,  2001, 
the  Coast  Guard  published  a  second 
temporary  rule  in  the  Federal  Register 
continuing  these  zones  through  1 1 :59 
p.m.  June  15,  2002  (66  FR  52689).  The 
third  temporary  rule  continued  the 
zones  through  noon  on  November  15, 
2002  (67  FR  41339).  A  foiulh  temporary 
rule  continued  the  zones  imtil  January 
30,  2003  so  the  Coast  Guard  can  givp 
adequate  consideration  to  the  comments 
received  from  the  notice  of  proposed 
rulemaking  (67  FR  55184). 

On  August  28,  2002  we  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  entitled  "Secmity 
Zones;  Ports  of  Jacksonville,  Canaveral, 
and  Femandina,  FL"  (67  FR  55184).  We 
received  one  comment  on  the  proposed 
nile,  which  is  discussed  below. 

Background  and  Purpose 

This  rule  creates  100-yard  security 
zones  around  all  tank  vessels,  cruise 
ships,  and  military  pre-positioned  ships 
when  these  vessels  enter,  depart  or 
moor  within  the  Ports  of  Jacksonville, 
Femandina,  and  Canaveral.  No  person 
or  vessel  may  enter  these  zones  without 
the  permission  of  the  Captain  of  the  Port 
of  Jacksonville.  These  moving  security 
zones  are  activated  when  the  subject 
vessels  pass  the  St.  Johns  River  Sea 
Buoy,  at  approximate  position  30  deg. 
23"  35'  N,  81  deg.  19'  08"  W,  when 
entering  the  Port  of  Jacksonville,  or  pass 
Port  Canaveral  Chaimel  Entrance  Buoys 
#  3  or  #  4,  at  respective  approximate 
positions  28  deg.  22.7'  N,  80  deg.  31.8', 
and  28  deg.  23.7'  N,  80  deg.  29.2'  W, 
when  entering  Port  Canaveral  or  passes 
St.  Mary's  River  Sea  Buoy,  at 
approximate  position  30  deg.  40.8"  N, 
81  deg  11.8"  W,  when  entering  the  Port 
of  Femandina.  Fixed  secmity  zones  are 
established  100  yards  around  all  tank 
vessels,  cruise  ships,  and  military  pre- 
positioned  ships  docked  in  the  Ports  of 
Jacksonville,  Femandina,  and 
Canaveral,  Florida. 

Discussion  of  Comments  and  Changes 

We  received  one  comment  on  the 
proposed  rule  from  the  Florida 
Department  of  Transportation  (FDOT), 
Seaport  Office.  FDOT  expressed  concem 
that  the  regulation,  if  implemented, 
would  not  provide  security  for  sensitive 


land-based  resources,  such  as  waterfront 
storage  tanks  and  petroleum  facilities. 
FpOT's  concem  for  shore-based 
resoiuces  is  shared  by  the  Coast  Guard 
and  is  being  addressed  at  the  national 
level  through  separate  security 
measures.  See  Maritime  Security,  67  FR 
79742  (Dec.  30,  2002)  (Notice  of  public 
meetings  on  Coast  Guard  national 
maritime  security  measures,  including 
in  Jacksonville,  FL,  on  Feb.  7,  2003.) 

A  second  concem  from  FDOT  was 
that  the  NPRM  did  not  prove  that  such 
a  zone  would  prevent  sabotage  or 
terrorist  acts.  The  Coast  Guard  has 
concluded  that  this  rule  is  a  necessary 
measure  to  protect  certain  high-risk 
vessels  on  the  navigable  waterways  of 
the  United  States.  The  100-yard  secmity 
zones,  although  not  guaranteed  to 
eliminate  all  risk  of  sabotage  or  terrorist 
acts,  will  significantly  reduce 
vulnerability  and  provide  an 
enforcement  mechanism  if  a  violation 
occurs. 

The  third  and  final  concem  expressed 
by  FDOT  was  that  this  nde  would  cause 
disruption  to  the  movement  of  people 
and  goods.  First,  this  rule  has  been  in 
place  since  September  2001  in  the 
Jacksonville  area  and  has  not  caused 
any  noticeable  disruption  to  maritime 
trade  and  transportation.  Secondly,  the 
Captain  of  the  Port  has  discretion  to 
allow  a  vessel  to  transit  a  security  zone, 
if  deemed  necessary,  to  promote  safe 
and  efficient  marine  transportation.  The 
environment  in  which  the  maritime 
industry  operates  has  dramatically 
changed  since  September  2001.  The 
Coast  Guard  believes  these  types  of 
security  zones,  which  only  extend  100 
yards  around  certaii)  vessels,  create  the 
appropriate  balance  between  efficient 
maritime  transportation  and  necessary 
security  in  our  new  environment. 

No  changes  were  made  to  the 
proposed  rule  as  a  result  of  the 
comment  received. 


Regulatory  Evaluation 

This  mle  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Febmary  26,  1979) 
because  the  impact  of  this  rule  on 
commercial  and  recreational  vessel 
navigation  is  minimal  because  most 
vessels  will  be  able  to  transit  around 
thfese  zone  and  the  Captain  of  the  Port 
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may  permit  entry  into  the  zone  on  a  case 
by  case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  signihcant  economic  effect  upon 
a  substantial  niunber  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  smsill  entities 
because  small  entities  may  be  allowed 
to  enter  on  a  case-by-case  basis  with  the 
authorization  of  the  Captain  of  the  Port. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with,  federal  regulations  to 
the  Small  Business  and  Agricultiu"e 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 


determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfimded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figure  2-1 ,  paragraph 
34(g)  of  Commandant  Instruction 
M16475.1D,  this  nde  is  categorically 
excluded  from  further  environmental 
documentation. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  F*rotection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  tribal  governments,  because 
it  does  not  have  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationships  between  the  federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  section  165.759  is  added  to  read 
as  follows: 

§  165.759    Security  Zones;  Ports  of 
Jacksonville,  Fernandina,  and  Canaveral, 
Florida. 

(a)  Regulated  area.  Moving  security 
zones  are  established  100  yards  around 
all  tank  vessels,  cruise  ships,  and 
military  pre-positioned  ships  during 
transits  entering  or  departing  the  ports 
of  Jacksonville,  Fernandina,  and 
Canaveral,  Florida.  These  moving 
security  zones  are  activated  when  the 
subject  vessels  pass  the  St.  Johns  River 
Sea  Buoy,  at  approximate  position  30 
deg.  23'  35"  N,  81  deg,  19'  08"  West, 
when  entering  the  port  of  Jacksonville, 
or  pass  Port  Canaveral  Channel  Entrance 
Buoys  #  3  or  #  4,  at  respective 
approximate  positions  28  deg.  22.7  N, 
80  deg  31.8  W,  and  28  deg.  23.7  N,  80 
deg.  29.2  W,  when  entering  Port 
Canaveral.  Fixed  security  zones  are 
established  100  yards  around  all  tank 
vessels,  cruise  ships,  and  military  pre- 
positioned  ships  docked  in  the  Ports  of 
Jacksonville,  Fernandina,  and 
Canaveral,  Florida. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  §  165.33  of  this 
part,  entry  into  these  zones  is  prohibited 
except  as  authorized  by  the  Captain  of 
the  Port,  or  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him.  The  Captain  of  the 
Port  will  notify  the  public  of  any 
changes  in  the  status  of  this  zone  by 
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Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Band  Radio,  Channel  22  (157.1 
MHz). 

(c)  Definition.  As  used  in  this  section: 
cruise  ship  means  a  passenger  vessel, 
except  for  a  ferry,  greater  than  100  feet 
in  length  that  is  authorized  to  carry 
more  than  12  passengers  for  hire. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
fortius  section  includes  33  U.S.C.  1226. 

Dated:  January  3,  2003. 
M.M.  Rosecrans, 

Captain,  Coast  Guard.  Captain  of  the  Port 

Jacksonville. 

[FR  E)oc.  03-1485  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 


[COTP  Miami  02-115] 
RIN2115-AA97 


Security  Zones;  Port  of  Palm  Beach, 
Palm  Beach,  FL;  Port  Everglades,  Fort 
Lauderdale,  FL;  Port  of  Miami,  Miami, 
FL;  and  Port  of  Key  West,  Key  West, 
FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  permanent  security  zones 
throughout  the  Captain  of  the  Port  of 
Miami's  area  of  responsibility.  The 
security  zones  are  needed  for  national 
seciuity  reasons  to  protect  the  public 
and  ports  from  potential  subversive  acts. 
Entry  into  these  zones  is  prohibited, 
unless  specifically  authorized  by  the 
Captain  of  the  Port,  Mi^mi,  Florida,  or 
his  designated  representative. 

DATES:  This  rule  is  effective  February 
16. 2003. 

ADDRESSES:  Comments  and  materials 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[COTP  Miami  02-115]  and  are  available 
for  inspection  or  copying  at  Marine 
Safety  Office  Miami,  100  Mac  Arthur 
Causeway,  Miami  Beach,  FL  33139 
between  7:30  a.m.  and  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  Jennifer  Sadowski,  Waterways 
Management  Division  Officer,  Coast 
Guard  Marine  Safety  Office  Miami,  at 
(305) 535-8750. 
SUPPLEMENTARY  INFORMATION: 


Regulatory  Information  ' 

On  November  5,  2002,  we  published 
a  notice  of  proposed  rule  making 
(NPRM)  entitled  "Security  Zones;  Port 
of  Palm  Beach,  Palm  Beach  FL;  Port 
Everglades,  Fort  Lauderdale,  FL;  Port  of 
Miami.  Miami,  FL;  and  Port  of  Key 
West,  Key  West,  FL"  in  the  Federal 
Register  (67  FR  67342).  We  received  one 
letter  commenting  on  the  proposed  rule. 
No  public  hearing  was  requested,  and 
none  was  held. 

Background  and  Purpose 

The  terrorist  attacks  of  September 
2001  killed  thousands  of  people  and 
heightened  the  need  for  development  of 
various  security  measures  throughout 
the  seaports  of  the  United  States, 
particularly  around  those  vessels  and 
facilities  which  ase  frequented  by 
foreign  nationals  and  maintain  an 
interest  to  national  secmity.  The 
President  has  continued  the  national 
emergencies  he  declared  following  the 
September  11,  2001  terrorist  attacks  (67 
FR  58317  (Sep.  13,  2002)  (continuing 
national  emergency  with  respect  to 
terrorist  attacks),  67  FR  59447  (Sep.  20, 
2002)  (continuing  national  emergency 
with  respect  to  persons  who  commit, 
threaten  to  commit  or  support 
terrorism)).  The  President  also  has 
foimd  pursuant  to  law,  including  the 
Act  of  June  15, 1917,  as  amended  by  the 
Magnuson  Act  of  August  9, 1950  (50 
U.S.C.  191  et  seq.),  that  the  security  of 
the  United  States  is  and  continues  to  be 
endangered  following  the  attacks  (E.O. 
13,273,  67  FR  56215  (Sep.  3,  2002) 
(secmity  endangered  by  distiu-bances  in 
international  relations  of  U.S  and  such 
disturbances  continue  to  endanger  such 
relations)).  Following  these  attacks  by 
well-trained  and  clandestine  terrorists, 
national  seciuity  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  are  likely.  The  Captain 
of  the  Port  (COTP)  of  Miami  has 
determined  that  there  is  an  increased 
risk  that  subversive  activity  could  be 
launched  by  vessels  or  persons  in  close 
proximity  to  the  Ports  of  Palm  Beach, 
Miami,  Port  Everglades,  and  Key  West, 
Florida.  These  security  zones  are 
necessary  to  protect  the  public,  ports, 
and  waterways  of  the  United  States  bom 
potential  subversive  acts. 

The  Coast  Guard  Captain  of  the  Port 
of  Miami  established  temporary  seciuity 
zones  in  these  areas  following  the 
September  11,  2001  attacks.  Those 
temporary  rules  are  as  follows: 

On  September  11,  2001,  the  COTP 
issued  a  temporary  final  rule  (TFR)  (67 
FR  9194,  9195,  February  28,  2002, 
Docket  #  COTP  Miami  01-093) 
estabUshing  100-yard  security  zones 


around  certain  vessels  in  the  Port  of 
Palm  Beach,  Miami,  Port  Evergfades; 
and  Key  West.  FL,  that  expired 
September  25,  2001.  On  September  25, 
2001,  the  COTP  issued  another  TFR  (67 
FR  1101,  January  9,  2002,  COTP  Miami  • 
01-115)  that  maintained  these  100-yard 
security  zones  around  certain  vessels  in 
the  Ports  of  Palm  Beach,  Miami,  Port 
Everglades,  and  Key  West,  FL,  and 
added  a  reference  to  specific  points 
(buoys)  where  moving  zones  were 
activated  and  deactivated.  This  second 
TFR  expired  on  June  15,  2002. 

On  October  7,  2001,  the  COTP  issued 
a  TFR  (67  FR  6652,  February  13,  2002. 
COTP  Miami  01-116)  establishing  fixed 
security  zones  in  Port  Everglades  and 
Miami,  FL,  that  expired  June  15.  2002. 

On  October  11,  2001,  the  COTP  issued 
a  TFR  (67  FR  4177,  January  29,  2002, 
COTP  Miami  01-122)  establishing  a 
fixed-security  zone  for  Port  Everglades, 
FL,  that  expired  June  15,  2002. 

All  of  the  above  security  zones  were 
extended  by  a  TFR  issued  on  June  13, 
2002  (67  FR  46389,  COTP  Miami-02-  ' 
054)  until  December  15.  2002.  That 
temporary  final  rule  requested 
comments.  As  of  December  12.  2002,  the 
Coast  Guard  has  not  received  any 
comments  on  that  TFR. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  Federal  Register  publication. 
Delay  in  the  effective  date  of  this 
regulation  would  be  contrary  to  public 
interest.  The  assets  protected  by  these 
security  zones  present  possible  targets 
of  terrorist  attack  due  to  thefr  potential 
for  large  personnel  casualties  if  struck 
by  a  terrorist  attack.  Making  this  rule 
effective  less  than  30  days  after  Federal 
Register  publication  is  necessary  to 
prevent  a  lapse  between  this  rule  and 
the  temporary  regulations  currently  in 
place,, which  would  leave  persons  at 
these  assets,  and  the  public  and 
surrounding  communities,  vulnerable  to 
sabotage  or  other  subversive  acts, 
accidents,  or  other  events  of  a  similar 
nature. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  one 
comment  on  the  proposed  rule 
consisting  of  two  points.  The  comment 
stated  that  the  security  zone  will 
bankrupt  his  business  as  a  mobile 
vendor  on  the  Mallory  Docks  in  Key 
West  and  the  security  zone  interferes 
with  his  ability  to  recreationally  dive  in 
the  harbor.  Landside  restricted  areas  are 
established  by  local  police  as  opposed 
to  the  United  States  Coast  Guard  and 
therefore,  this  security  zone  does  not 
affect  any  land  based  mobile  vendor 
businesses.  The  security  zones  around 
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passenger  vessels,  vessels  carrying 
cargoes  of  particular  hazard,  or  vessels 
carrying  liquid  hazardous  gas  as  defined 
in  33  CFR  parts  120, 126,  and  127 
respectively,  are  established  for  the 
national  security  and  safety  and  security 
of  the  public.  Recreational  diving  in  Key 
West  Harbor  may  be  conducted  at  any 
time  as  long  as  the  100-yard  security 
zone  around  these  particular  vessels  is 
not  entered.  Additionally,  the 
conunenter  may  ask  the  Captain  of  the 
Port  of  Miami  for  permission  to  enter 
the  security  zone  on  a  case-by-case 
basis.  The  Coast  Guard  has  evaluated 
these  comments  and  has  decided  not  to 
change  the  proposed  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary 
because  we  anticipate  these  security 
zones  may  only  impact  vessel  traffic  for 
short  periods  of  times.  Alternate  vessel 
traffic  routes  have  also  been  accounted 
for  to  assist  in  minimizing  delays.  Also, 
the  Captain  of  the  Port  of  Miami  may 
allow  persons  or  vessels  to  enter  a 
security  zone  on  a  case-by-case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  we  anticipate  these  security 
zones  may  only  impact  vessel  traffic  for 
short  periods  of  times.  Alternate  vessel 
traffic  routes  have  also  been  identified 
to  assist  in  minimizing  delays.  Also,  the 
Captain  of  the  Port  of  Miami  may  allow 
persons  or  vessels  to  enter  a  security 
zone  on  a  case-by  case  basis.  If  you 


think  that  your  business,  organization, 
or  governmental  jiuisdiction  qualifies  as 
a  small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LTJG 
Jennifer  Sadowski  at  (305)  535-8750. 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 


minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1 , 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
no  environmental  changes  will  be 
affected  with  the  security  zone 
implementation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.  We 
invite  your  comments  on  how  this  rule 
might  impact  tribal  governments,  even  if 
that  impact  may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
itis  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 
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For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49C3FR1.46. 

2.  Add  new  §  165.761  to  read  as 
follows: 

§  165.761    Security  Zones;  Port  of  Palm 
Beach,  Port  Everglades,  Port  of  Miami,  and 
Port  of  Key  West,  Florida. 

(a)  Location.  The  following  areas  are 
security  zones: 

(1)  Fixed  and  moving  security  zones 
around  vessels  in  the  Ports  of  Palm 
Beach,  Port  Everglades,  Miami,  and  Key 
West,  Florida.  Moving  security  zones  are 
established  100  yards  aroimd  all 
passenger  vessels,  vessels  carrying 
cargoes  of  particular  hazard,  or  vessels 
carrying  liquefied  hazardous  gas  (LHG) 
as  defined  in  33  CFR  parts  120, 126  and 
127  respectively,  during  transits 
entering  or  departing  the  Ports  of  Palm 
Beach,  Port  Everglades,  Miami  or  Key 
West,  Florida.  These  moving  security 
zones  are  activated  when  the  subject 
vessel  passes:  "LW"  buOy,  at 
approximate  position  26°46.3'N, 
080°00.6' W,  when  entering  the  Port  of 
Palm  Beach,  passes  "PE"  buoy,  at 
approximate  position  26°05.5'N, 
080°04.8' W,  when  entering  Port 
Everglades;  the  "M"  buoy,  at 
approximate  position  25°46.1'N, 
080°05.0' W,  when  entering  the  Port  of 
Miami;  and  "KW"  buoy,  at  approximate 
position  24°27.7'N,  081°48.1'W,  when 
entering  the  Port  of  Key  West.  Fixed 
security  zones  are  established  100  yards 
around  all  passenger  vessels,  vessels 
carrying  cargoes  of  particular  hazard  or 
liquefied  hazardous  gas  (LHG)  as 
deFmed  in  33  CFR  parts  120,  126  and 
127  respectively,  while  they  are  docked 
in  the  Ports  of  Palm  Beach,  Port 
Everglades,  Miami  or  Key  West,  Florida. 

(2)  Fixed  security  zone  in  the  Port  of 
Miami,  Florida.  A  fixed  security  zone 
encompasses  all  waters  between  Watson 
Park  and  Star  Island  on  the  MacArthur , 
Causeway  south  to  the  Port  of  Miami. 
The  western  boundary  is  formed  by  an 
imaginary  line  fi-om  points  25°46.79'N, 
080°10.90'W.  to  25°46.77'N, 
080°10.92'W  to  25°46.88'N, 
080°10.84' W,  and  ending  on  Watson 
Park  at  25°47.00'N,  080no.67' W.  The 
eastern  boundary  is  formed  by  an 
imaginary  line  from  the  traffic  light 
located  at  Bridge  road,  in  approximate 
position  25°46.33'N,  080°09.12'W, 


which  leads  to  Star  Island,  and 
MacArthur  Causeway  directly  extending 
across  the  Main  Channel  to  the  Port  of 
Miami,  at  25°46.26'N,  080°09.18'W. 
The  fixed  security  zone  is  activated 
when  two  or  more  passenger  vessels, 
vessels  carrying  cargoes  of  particular 
hazard,  or  vessels  carrying  liquefied 
hazardous  gas  (LHG)  as  defined  in  33 
CFR  parts  120,  126  and  127 
respectively,  enter  or  moor  within  this 
zone. 

(i)  Vessels  may  be  allowed  to  transit 
the  Main  Channel  when  only  one 
passenger  vessel  or  vessel  carrying 
cargoes  of  particular  hazard  are  berthed, 
by  staying  on  the  north  side  of  the  law 
enforcement  boats  and  cruise  ship 
tenders  which  will  mark  a  transit  lane 
in  channel. 

(ii)  When  passenger  vessels  are  not 
berthed  on  the  Main  Channel, 
navigation  will  be  unrestricted.  Law 
enforcement  vessels  can  be  contacted  on 
VHF  Marine  Band  Radio,  Charmel  16 
(156.8  MHz). 

(3)  Fixed  security  zones  in  the  Port 
Everglades.  A  fixed  security  zone 
encompasses  all  waters  west  of  an 
imaginary'  line  starting  at  the  northern 
most  point  26°05.98'  N,  080°07.15'  W, 
near  the  west  side  of  the  17th  Street 
Causeway  Bridge,  to  the  southern  most 
point  26°05.41'  N,  080°06.96'  W,  on  the 
northern  tip  of  pier  22.  An  additional 
fixed  security  zone  encompasses  the 
Intracoastal  Waterway  between  a  line 
connecting  point  26°05.41'  N, 
080°06.97'  W,  on  the  northern  tip  of 
berth  22  and  a  point  directly  east  across 
the  Intracoastal  Waterway  to  26°05.41' 
N,  080°06.74'  W;  and  a  line  drawn  from 
the  comer  of  Port  Everglades  berth  29  at 
point  26°04.72'  N,  080°06.92'  W, 
easterly  across  the  Intracoastal 
Waterway  to  John  U.  Lloyd  Beach.  State 
Recreational  Area  at  point  26°04.72'  N, 
080°06.81'W. 

(i)  Vessels  may  be  allowed  to  transit 
the  Intracoastal  Waterway  when 
passenger  vessels  or  vessels  carrying 
cargoes  of  particular  hazard  are  berthed, 
by  staying  east  of  the  law  enforcement 
vessels  and  cruise  ship  tenders,  which 
will  mark  a  treinsit  lane  in  the 
Intracoastal  Waterway. 

(ii)  Periodically,  vessels  may  be 
required  to  temporarily  hold  their 
positions  while  large  commercial  traffic 
operates  in  this  area.  Vessels  in  this 
security  zone  must  follow  the  orders  of 
the  COTP  or  his  designated 
representative,  who  may  be  embarked  in 
law  enforcement  or  other  vessels  on 
scene.  When  passenger  vessels  are  not 
berthed  on  the  Intracoastal  Waterway, 
navigation  will  be  unrestricted.  Law 
enforcement  vessels  can  be  contacted  on 


VHF  Marine  Band  Radio,  Channel  16 
(156.8  MHz). 

(b)  Regulations.  (1)  Prior  to 
commencing  the  movement,  the  person 
directing  the  movement  of  a  passenger 
vessel,  a  vessel  carrying  cargoes  of 
particular  hazard  or  a  vessel  carrying 
liquefied  hazardous  gas  (LHG)  as 
defined  in  Title  33,  Code  of  Federal 
Regulations  parts  120, 126  and  127 
respectively,  is  encouraged  to  make  a 
security  broadcast  on  VHF  Marine  Band 
Radio,  Channel  13  (156.65  MHz)  to 
advise  mariners  of  the  moving  secimty 
zone  activation  and  intended  transit. 

(2)  In  accordance  with  the  general 
regulations  §  165.33  of  this  part,  entry 
into  these  zones  is  prohibited  except  as 
authorized  by  the  Captain  of  the  Port 
Miami  or  his  designated  representative. 
Other  vessels  such  as  pilot  boats,  cruise 
ship  tenders,  tug  boats  and  contracted 
security  vessels  may  assist  the  Coast 
Guard  Captain  of  the  Port  under  the 
direction  of  his  designated 
representative  by  monitoring  these 
zones  strictly  to  advise  mariners  of  the 
restrictions.  The  Captain  of  the  Port  will 
notify  the  public  via  Marine  Safety 
Radio  Broadcast  on  VHF  Marine  Band 
Radio,  Channel  16  (156.8  MHz)  when 
the  security  zones  are  being  enforced. 

(3)  Persons  desiring  to  enter  or  transit 
the  area  of  the  security  zone  may 
contact  the  Captain  of  the  Port  at  (305) 
535-8701  or  on  VHF  Marine  Band 
Radio.  Channel  16  (156.8  MHz)  to  seek 
permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  or  her  designated  representative. 

(4)  The  Captain  of  the  Port  Miami  may 
waive  any  of  the  requirements  of  this 
subpart  for  any  vessel  upon  finding  that 
the  vessel  or  class  of  vessel,  operational 
conditions,  or  other  circumstances  are 
such  that  application  of  this  subpart  is 
unnecessary  qr  impractical  for  the 
purpose  of  port  security,  safety  or 
environmental  safety. 

(c)  Definition.  As  used  in  this  section, 
cruise  ship  means  a  passenger  vessel 
greater  than  100  feet  in  length  and  over 
100  gross  tons  that  is  authorized  to  cany 
more  than  12  passengers  for  hire  making 
voyages  lasting  more  than  24  hours, 
except  for  a  ferry. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191.  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated:  December  23.  2002. 
I.A.  Watson.  IV. 

Captain.  Coast  Guard.  Captain  of  the  Port 
Miami. 

(PR  Doc.  03-1482  Filed  1-22-03;  8:45  ami 
BILUNG  CODE  4910-15-l> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  271-0374a;  FRL-7427-6] 

Revisions  to  the  Caiifomia  State 
Implementation  Plan,  Santa  Bart>ara 
County  Air  Pollution  Control  District 
and  Yolo-Solano  Air  Quality  Control 
District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  Santa 
Barbara  County  Air  Pollution  Control 

'  District  (SBCAPCD)  and  the  Yolo- 
Solano  Air  Quality  Management  District 
(YSAQMD)  portions  of  the  Caiifomia 
State  Implementation  Plan  (SIP).  The 
SBCAPCD  revision  concerns  the 
emission  of  particulate  matter  (PM-10) 
from  open  fixes  and  prescribed  burning. 
The  YSAQMD  revision  concerns  the 
emission  of  volatile  organic  compounds 
(VOCs)  from  the  transfer  of  gasoline  at 
dispensing  facilities.  We  are  approving 

,the  local  rules  that  regulate  these 
emission  sources  under  the  Clean  Air 
Act  as  amended  in  1990  (CAA  or  the 
Act). 

DATES:  This  rule  is  effective  on  March 
24,  2003  without  further  notice,  unless 


EPA  receives  adverse  comments  by 
February  24,  2003.  If  we  receive  such 
comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
notify  the  public  that  this  rule  will  not 
take  effect. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawrthome 
Street,  San  Francisco,  CA  94105. 
You  can  inspect  a  copy  of  the 
submitted  rules  and  EPA's  technical 
support  documents  (TSDs)  at  our  Region 
IX  office  during  normal  business  hours. 
You  may  also  see  a  copy  of  the 
submitted  rules  and  TSDs  at  the 
following  locations: 

Air  and  Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency,  (Mail  Code  6102T),  Room  B-102, 
1301  Constitution  Avenue,  NW., 
Washington,  DC  20460. 

California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
1001  •'{"  Street.  Sacramento,  CA  95814. 

Santa  Barbara  County  Air  Pollution  Control 
District,  26  Castilian  Drive,  Suite  B-23, 
Goleta,  CA  93117. 

Yolo-Solano  Air  Quality  Management 
District,  1947  Galileo  Court,  Suite  103, 
Davis,  CA  95616. 

A  copy  of  a  rule  may  also  be  available 
via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm.  This 
is  not  an  EPA  website  and  it  may  not 
contain  the  Scune  version  of  the  rule  that 
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was  submitted  to  EPA.  Readers  should 
verify  that  the  adoption  date  of  the  rule 
listed  is  the  same  as  the  rule  submitted 
to  EPA  for  approval  and  be  aware  that 
the  official  submittal  is  only  available  at 
the  agency  addresses  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Petersen,  Rulemaking  Office  (AIR— 4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947^118. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 
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I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  date  that  they  were 
revised  by  the  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Local  agency 

Rule# 

Rule  title 

Revised 

Submitted 

SBCAPCD  

YSAQMD  

401 
2.22 

Agricultural  and  Prescribed  Burning 

Gasoline  Dispensing  Facilities  

05/16/02 
06/12/02 

08/06/02 
08/06/02 

On  August  30,  2002,  this  submittal 
was  found  to  meet  the  completeness 
criteria  in  40  CFR  part  51,  appendix  V, 
which  must  be  met  before  formal  EPA 
review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  a  version  of  SBCAPCD 
Rule  401  on  May  18, 1981  (46  FR 
27116).  We  approved  a  version  of 
YSAQMD  Rule  2.22  on  February  28, 
1984  (49  FR  7231).  n 

C.  what  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

The  purposes  of  the  submitted 
SBCAPCD  Rule  401  revisions  are  as 
follows: 

•  To  implement  the  revised  Caiifomia 
Smoke  Management  Guidelines. 

•  To  minimize  smoke  impacts. 


•  To  establish  a  collaborative 
relationship  between  the  SBCAPCD  and 
burners. 

•  To  provide  reduced  fuel  loads  with 
prescribed  binning  and  remove  crop 
waste  without  smoke  impacts. 

The  purpose  of  the  submitted  rule 
revisions  to  YSAQMD  Rule  2.22  are  as 
follows: 

•  To  improve  compliance  of  Phase  II 
vapor  systems  at  gasoline  dispensing 
facilities  with  more  strict  maintenance 
and  inspection  programs. 

•  To  add  new  test  procedm'es  and 
perform  more  frequent  reverification  of 
performance  tests  of  vapor  recovery 
equipment. 

•  To  increase  the  efficiency  of  vapor 
recovery  equipment. 


n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
CAA)  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  SIP  rules  must  require  BACM/ 
BACT  or  RACM/RACT  for  major  sources 
in  PM-10  nonattainment  areas  (see 
sections  189(a)  and  189(b)).  SIP  rules 
must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  ozone  nonattainment  areas 
(see  section  182(a)(2)(A))  and  must 
fulfill  the  special  requirements  for 
gasoline  vapor  recovery  in  ozone 
nonattainment  areas  (see  section 
182(b)(3)(A)). 

The  SBCAPCD  regulates  a  PM-10 
attaimnent  area  (see  40  CFR  81.305).  so 
the  rule  need  not  require  BACM/BACT 
or  RACM/RACT. 
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The  YSAQMD  regulates  serious  ozone 
nonattainment  areas  in  all  of  Yolo 
County  and  part  of  Solano  County  (see 
40  CFR  81.305),  so  the  rule  must  fulfill 
RACT  requirements  and  fulfill  the 
special  requirements  for  gasoline  vapor 
recovery. 

The  following  guidance  documents 
were  used  for  reference: 

•  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans,  U.S.  EPA,  40 
CFR  part  51. 

•  General  Preamble  Appendix  C3 — 
Prescribed  Burning  Control  Measures 
(57  FR  18072.  April  28, 1992). 

•  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990,  57  FR 
13498,  13540  (April  16, 1992). 

•  Addendum  to  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990,  59 
FR  41998  (August  16,  1994). 

•  PM-10  Guideline  Document,  EPA- 
452/R-93-008. 

•  Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24,  1987  Federal  Register 
Notice,  (Blue  Book),  notice  of 


availability  published  in  the  May  25, 
1988  Federal  Register. 

•  Draft  Model  Rule,  Gasoline 
Dispensing  Facility — Stage  II  Vapor 
Recovery,  EPA  (August  17, 1992). 

•  Gasoline  Vapor  Recovery 
Guidelines,  EPA  Region  DC  (April  24, 
2000). 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  the  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability,  SIP  relaxations, 
RACT  requirements,  and  the  s(>ecial 
requirements  for  gasoline  vapor 
recovery.  The  TSDs  have  more 
information  on  oiu-  evaluation. 

C.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  CAA,  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this,  so 
we  are  finalizing  the  approval  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 


comments  by  February  24,  2003,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  March  24, 
2003.  This  will  incorporate  these  rules 
into  the  federally-enforceable  SIP. 
Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  direct  final 
rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

ni.  Background  Information 

Why  Were  These  Rules  Submitted? 

PM-10  harms  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  PM-10  emissions.  Table  2  lists 
some  of  the  national  milestones  leading 
to  the  submittal  of  local  agency  PM-10 
rules. 


Table  2. — PM-10  Nonattainment  Milestones 


Date 


March  3,  1978 

July  1,  1987 

November  15,  1990 
November  15,  1990 


Event 


EPA  promulgated  a  list  of  total  suspended  particulate  (TSP)  nonattainment  areas  under  ttie  Clean  Air  Act, 
as  amended  in  1977.  43  FR  8964;  40  CFR  81.305. 

EPA  replaced  the  TSP  standards  with  new  PM  standards  applying  only  up  to  10  microns  in  diameter  (PM- 
10).  52  FR  24672. 

Clean  Air  Act  Amendments  of  1990  were  enacted,  Pub.  L.  101-549,  104  Stat.  2399,  codified  at  42  U.S.C. 
7401-7671  q. 

PM-10  areas  meeting  the  qualifications  of  section  107(d)(4)(B)  of  the  CAA  were  designated  nonattainment 
by  operation  of  law  and  classified  as  moderate  pursuant  to  section  188(a).  States  are  required  by  sec- 
tion 110(a)  to  submit  rules  regulating  PM-10  emissions  in  order  to  achieve  the  attainment  dales  speci- 
fied in  section  188(c). 


i 


*OCs  help  produce  ground-level 
ozone,  smog,  and  particulate  matter 
which  harm  hiunan  health  and  the 
environment.  EPA  has  established  • 


National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone.  Section  H0(a)  of 
the  CAA  requires  states  to  submit 
regulations  in  order  to  achieve  and 


maintain  the  NAAQS.  Table  3  lists  isome 
of  the  national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 


Table  3.— Ozone  Nonattainment  Milestones 


Date 


March  3,  1978 .- f. 

May  26,  1988  

II 

November  15,  1990  

May  15,  1991  


Event 


EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  in  1 977.  43  FR 

8964;  40  CFR  81 .305. 
EPA  notified  Governors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the  ozone  standard 

and  requested  that  they  correct  the  deficiencies  (EPA's  SIP-Call).  See  section  110(a)(2)(H)  of  the  pre- 

smsndcd  Act  * 

Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat:  2399,  codified  at  42  U.S.C. 

7401-7671  q. 
Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  con-ect  deficient  FIACT  rules  by  this  date. 


IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 


not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 


this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
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Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imfunded  mandate  or 
significantly  of  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 


information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  24,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Dated:  December  4,  2002. 
Alexis  Strauss, 
Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(303)  to  read  as 
follows: 

§  52.220    Identification  of  plan. 

***** 

(c)*  *   ' 


(303)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  August  6,  2002,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Santa  Barbara  County  Air 
Pollution  Control  fhstrict. 

(1)  Rule  401,  adopted  on  October  18, 
1971  and  revised  on  May  16,  2002. 

(B)  Yolo  Solano  Air  Quality 
Management  District. 

(1)  Rule  2.22,  revised  on  June  12, 
2002. 
***** 

[FR  Doc.  03-1362  Filed  1-22-03;  8:45  am) 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  TRANSPORTATION 
Transportation  Security  Administration 

49  CFR  Part  1510 

[DocKet  No.  TSA-2001-11120] 

RIN2110-AA01 

Imposition  and  Collection  of 
Passenger  Civil  Aviation  Security 
Service  Fees 

agency:  Transportation  Security 
Administration,  DOT. 
ACTION:  Partial  waiver  of  independent 
audit  requirement  of  final  rule. 

SUMMARY:  Under  specified  conditions 
and  until  further  notice,  the 
Transportation  Security  Administration 
(TSA)  will  not  enforce  certain 
independent  audit  requirements  related 
to  the  September  11th  Security  Fee 
collected  by  direct  air  carriers  and 
foreign  air  carriers.  This  partial  waiver 
is  because  the  audit  may  not  be 
necessary  and  may  be  overly 
burdensome. 

DATES:  Effective  January  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
guidci^ce  on  technical  matters  contact 
Randall  Fiertz,  Acting  Director  of 
Revenue,  (202)  385-1209.  For  guidance 
on  legal  or  other  matters  contact  Steven 
Cohen,  Office  of  Chief  Counsel,  (202) 
493-1216. 

SUPPLEMENTARY  INFORMATION:  In  order  to 
offset  the  costs  of  providing  certain  civil 
aviation  security  services,  TSA  imposed 
a  uniform  secm-ity  service  fee,  the 
September  11th  Security  Fee  (fee),  on 
passenger  enplanements  for  certain 
flights  originating  at  airports  in  the 
United  States.  The  interim  final  rule  for 
the  fee  was  published  in  the  Federal 
Register  on  December  31,  2001, 
amended  on  March  28,  2002,  and 
codified  at  49  CFR  part  1510.  Section 
1510.9  requires  direct  air  carriers  and 
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foreign  air  earners  to  collect  and  remit 
the  fee.  Section  1510.15(b)  requires 
carriers  that  collect  the  fee  from  more 
than  50,000  passengers  annually  to 
provide  for  an  aimual  audit  of  their 
seoirity  service  fee  activities  and 
accoimts.  Section  1510.15(c)  requires 
that  the  audit  be  performed  by  an 
independent  public  certified 
accountant,  that  the  auditor  express  an 
opinion  on  the  fairness  and 
reasonableness  of  the  carrier's 
procedines  for  collecting,  holding  and 
remitting  the  fee,  and  that  the  audit 
address  whether  the  quarterly  reports 
required  in  §  1510.17  fairly  represent 
the  net  transactions  in  the  carrier's 
security  service  fee  accounts. 

Since  issuing  the  interim  final  rule, 
TSA  has  reviewed  several  comments  in 
the  public  docket,  Docket  No.  TSA- 
2001-11120,  concerning  the  relative 
burdens  and  benefits  of  independent 
audits  for  this  fee.  In  light  of  the  high 
cost  of  independent  audits;  the 
economic  condition  of  the  aviation 
industry;  the  fact  that  TSA,  in 
conjunction  with  other  Federal 
agencies,  is  initiating  its  own  reviews  of 


fee  payments  by  selected  carriers;  and 
•TSA's  confidence  that  the  aviation 
industry  has  demonstrated  a  high  level 
of  compliance  with  49  CFR  part  1510 
thus  far,  TSA  has  determined  that  it 
may  not  be  necessary  for  the  carriers  to 
expend  the  resources  necessary  to 
provide  for  independent  audits 
regarding  the  fee. 

By  this  document,  TSA  waives 
enforcement  of  the  requirement  in  49 
CFR  1510.15(b)  that  carriers  provide  for 
annual  independent  audits  of  their 
September  11th  Secmity  Fees. 
Notwithstanding  this  suspension  of  the 
audit  requirement  ..carriers  must  still 
comply  with  the  record  keeping 
requirements  of  §  1510.15(a)  and  fully 
cooperate  with  Federal  oversight  efforts 
conducted  pursuant  to  §  1510.19,  which 
authorizes  representatives  of  the 
Secretary  of  Transportation,  the  Under 
Secretary  of  Transportation  for  Security, 
the  Inspector  General  of  the  Department 
of  Transportation,  or  the  Comptroller 
General  of  the  United  States  to  audit  or 
review  the  carriers'  books  or  records. 
TSA  is  not  waiving  or  deferring 
enforcement  of  any  other  requirement 


set  forth  in  49  U.S.C.  44940, 49  CFR  part 
1510,  or  the  audit  requirement 
pertaining  to  the  Aviation  Security 
Infrastructure  Fee  imposed  on  carriers 
in  49  CFR  part  1511. 

Upon  conducting  its  own  reviews  of 
fee  payments  by  carriers  (including 
those  conducted  by  or  jointly  with  other 
Federal  agencies),  TSA  will  determine 
whether  to  eliminate  the  independent 
audit  requirement  or  to  rescind  this 
waiver  and  reinstate  the  independent 
audit  requirement.  If  TSA  decides  to 
eliminate  the  requirement,  an 
amendment  to  49  CFR  part  1510  will  be 
published  in  the  Federal  Register.  If 
TSA  decides  to  rescind  the  waiver  a 
document  will  be  published  in  the 
Federal  Register  at  least  90  days  in 
advance  of  its  effectiveness. 

Issued  in  Washington,  DC,  on  January  14, 
2003. 

James  M.  Ley, 

Under  Secretary  of  Transportation  for 
Security. 
(PR  Doc.  03-1487  Filed  1-22-03;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  phor  to  the  adoption  of  the  final 
rules. 


DEPARTMEMT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight   . 


12  CFR  Part  1730 


BIN  2550-AA25 


Public  Disclosure  of  Financial  and 
Other  Inforniation 

agency:  Office  of  Federal  Housing 
Enterprise  Oversight,  HUD. 

ACTION:  Proposed  regulation. 

SUMMARY:  The  Office  of  Federal  Housing 
Enterprise  Oversight  is  proposing  a 
regulation  to  set  forth  public  disclosure 
requirements  with  respect  to  financial 
and  other  information  by  the  Federal 
National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation. 

DATES:  Written  comments  on  the 
proposed  regulation  must  be  received  by 
March  24,  2003. 

ADDRESSES:  Send  written  comments 
concerning  the  proposed  regulation  to 
Alfred  M.  Pollard,  General  Counsel, 
Office  of  Federal  Housing  Enterprise 
Oversight,  Fourth  Floor,  1700  G  Street, 
NW.,  Washington,  DC  20552.  Written 
conunents  may  also  be  sent  to  Mr. 
Pollard  by  electronic  mail  at 
RegComments@OFHEO.gov.  OFHEO 
requests  that  written  comments 
submitted  in  hard  copy  also  be 
accompanied  by  the  electronic  version 
in  MS  Word  or  in  portable  document 
format  (PDF)  on  3.5"  disk. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Roderer,  Deputy  General 
Counsel,  or  Tina  Dion,  Associate 
General  Counsel,  telephone  (202)  414- 
6924  (not  a  toll-free  number);  Office  of 
Federal  Housing  Enterprise  Oversight, 
Fourth  Floor,  1700  G  Street.  NW.. 
Washington,  DC  20552.  The  telephone 
number  for  the  Telecommunications 
Device  for  the  Deaf  is  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 


I.  Comments 

The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  invites 
comments  on  all  aspects  of  the  proposed 
regulation,  including  legal  and  policy 
considerations,  cmd  will  take  all 
comments  into  consideration  before 
issuing  the  final  regulation.  Copies  of  all 
comments  received  will  be  available  for 
examination  by  the  public  at  the  Office 
of  Federal  Housing  Enterprise 
Oversight,  Fourth  Floor,  1700  G  Street, 
NW.,  Washington,  DC  20552,  or  on  the 
OFHEO  Web  site  at  http:// 
www.ofbeo.gov. 

n.  Background 

A.  Introduction 

Title  XIII  of  the  Housing  and 
Commimity  Development  Act  of  1992, 
Pubic  Law  102-550,  entitled  the 
"Federal  Housing  Enterprises  Financial 
Safety  and  Soundness  Act  of  1992" 
(Act)  (12  U.S.C.  4501  et  seq.), 
established  OFHEO  as  an  independent 
office  within  the  Department  of  Housing 
and  Urban  Development  to  ensure  that 
the  Federal  National  Mortgage 
Association  (Fannie  Mae)  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  (collectively, 
the  Enterprises)  are  capitalized 
adequately  and  operate  safely  and  in 
compliance  with  applicable  laws,  rules, 
and  regulations. 

The  relationship  of  the  government- 
sponsored  enterprises  to  financial 
markets  is  critical  to  their  viability.  To 
accomplish  their  missions,  the 
Enterprises  must  have  access  to  capital 
markets.  In  supporting  the  primary 
mortgage  markets,  secondary  market 
players,  including  the  Enterprises, 
access  domestic  and  global  financing 
sources  and  offer  a  variety  of  issuances 
demanded  by  these  markets.  The 
Enterprises  are  significant  as 
participants  in  mortgage-backed 
-securities  and  agency  debt  markets,  and 
in  related  hedging  activities,  and  as 
issuers  and  guarantors  of  securities. 

As  users  of  and  participants  in  the 
financial  markets,  the  success  of  the 
Enterprises  in  meeting  their  public 
policy  missions  and  in  maintaining 
their  safe  and  sound  operations  is 
inextricably  tied  to  full  and  robust 
disclosure.'  Disclosure  may  provide 


information  about  the  corporate 
operations  of  a  firm,  the  intricacies  of  a 
given  securities  offering,  or  specialized 
information  concerning  particular 
events  or  business  practices.  In 
addition.  Enterprise  securities  have 
become  increasingly  significant  to 
domestic  and  foreign  market 
participants.  The  business  practices  of 
the  Enterprises  affect  large  and  small 
investors,  debt  markets  and 
international  debt  holders  alike.  Access 
to  the  markets  and  the  price  of  that 
access  are  directly  affected  by  investor 
perceptions  of  the  transparency  of  the 
Enterprises  and  the  safety  and 
soundness  of  their  operations.  In  such 
an  environment,  as  the  Enterprises 
themselves  acknowledge,  they  have  ah 
interest  in  providing  "best  in  class" 
disclosures.  2 

B.  Disclosure  and  Safe  and  Sound 
Operations 

Full  and  adequate  disclosure  of 
information  by  the  Enterprises  regarding 
their  financial  conditions  and  risks  is  an 
important  part  of  OFHEO's  supervisory 
program.  Full  disclosure  enhances 
market  discipline.  ^  OFHEO  possesses 
both  explicit  and  implied  authorities  to 
address  the  Enterprises'  disclosure 
practices.''  The  office  has  at  its  disposal 
a  range  of  supervisory  tools  to  require 
full  and  meaningful  disclosures.^ 

While  the  offer  and  sale  of  their 
securities  are  exempt  from  the 
registration  requirements  of  the 
Securities  Act  of  1933  ^  and  their 
securities  are  exempted  securities  under 
the  Securities  Exchange  Act  of  1934 
(Exchange  Act).^  the  Enterprises  last 
July  indicated  that  they  would 
voluntarily  register  their  conunon  stock 


•  See.  Freddie  Mac  and  Fannie  Mae 
Enhancements  to  Capital  Strength,  Disclosure  and 
Market  Discipline,  3-4  News,  Archives  (October  19, 


20000),  available  at  http://www.freddiemac.com/: 
and  Franklin  Raines.  FDIC  Panel:  "The  Rise  of  Risk 
Management:  Challenges  for  Policy  Makers,  "1,6 
Media.  Speeches  (July  31,  2002),  available  at 
http://www.fanniemae.com/. 

2  Id.  See,  for  example,  Fannie  Mae,  Franklin 
Raines,  FDIC  Panel. 

^  See  Basel  Committee  on  Banking  Supervision's 
consultative  paper  entitled,  "A  New  Capital 
Adequacy  Framework."  (Basel  Committee 
Publications  No.  50  (June  1999)). 

*  In  general,  see  12  U.S.C.  4513, 12  U.S.C.  4631, 
4632,  and  4636;  12  U.S.C.  4514;  12  U.S.C.  4501(6) 
as  well  as  the  chartering  acts  for  the  Enterprises  at 
12  U.S.C.  1723a(k)(2)  and  12  U.S.C.  1456(c)(2)  and 
(3). 

*  An  unsafe  or  unsound  practice  may  serve  as  a 
basis  for  enforcement  action  by  OFHEO  pursuant  to 
12  CFR  parts  1777  and  1780. 

6  15  U.S.C.  77a  through  77aa. 
'  15  U.S.C.  78a  through  78 jj. 
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with  the  Securities  and  Exchange 
Commission  (SEC)  under  the  provisions 
of  section  12(g)  of  the  Exchange  Act,  15 
U.S.C.  781(g).  That  section  permits 
companies  not  covered  by  the  Exchange 
Act  and  its  requirements  for  periodic 
disclosures  to  submit  volimtarily  to  SEC 
rules.  Volimtary  registration  triggers  the 
attendant  rules  and  regulations  of  the 
SEC,  including  SEC  enforcement 
authorities.  Once  a  company  volunteers, 
it  must  remain  under  the  strictures  of 
the  law,  unless  permitted  to  remove 
itself  by  the  SEC.  OFHEO  is  proposing 
this  regulation,  in  part,  to  facilitate  the 
process  of  voluntary  registration  by  the 
Enterprises  under  the  Exchange  Act. 

OFHEO  has  a  broad  statutory  mandate 
to  adopt  regulations,  rules,  and 
guidances  deemed  to  be  appropriate  to 
assuring  the  safety  and  soundness  of  the 
Enterprises  including  appropriate 
disclosures  that  aid  in  promoting  market 
discipline.  OFHEO  is  empowered  fully 
to  mandate  financial  and  seciuities 
disclosure  and  to  take  related  actions  to 
implement  such  regulatory 
requirements  through  filings  and 
submissions,  examination  and  oversight 
of  disclosures.  OFHEO  anticipates  no 
duplication  of  regulation  as  it 
administers  its  broad  safety  and 
soundness  obligations. 

m.  Section-by-Section  Analysis 

Section  1730.1    Purpose 

This  part  would  require  the 
Enterprises  to  prepare  and  submit 
financial  and  other  disclosures  as 
specified  by  OFHEO.  The  required 
disclosures  are  intended  to  complement 
the  supervisory  efforts  of  OFHEO  to 
ensure  the  capital  strength  of  the 
Enterprises  and  to  promote  safe  and 
sound  operations  within  each  Enterprise 
and  the  mortgage-finance  system. 

This  section  also  would  note  that  this 
regulation  does  not  limit  or  restrict  the 
authority  of  OFHEO  to  act  under  its 
safety  and  soundness  mandate  to 
regulate  the  Enterprises,  including 
conducting  examinations,  requiring 
reports  and  disclosures,  and  enforcing 
compliance  with  applicable  laws,  rules 
and  regulations. 

Section  1 730.2    Definitions 

This  section  would  set  forth 
definitions  relevant  to  the  proposed 
regulation. 

Section  1 730.3    Periodic  Disclosures 

This  section  would  require  each 
Enterprise  to  prepare  disclosures 
relating  to  its  financial  condition, 
results  of  operation,  business 
developments  and  management 
expectations  that  include  supporting 


financial  information  and  certification 
thereof. 

An  Enterprise  would  satisfy  the 
proposed  requirement  for  periodic 
disclosures  required  in  the  section  if: 

1.  hi  the  case  of  an  Enterprise  having 
a  class  of  securities  registered  pursuant 
to  section  12  of  the  Exchange  Act,  the 
Enterprise  prepares  an  annual  report, 
quarterly  report,  and  current  reports, 
and  such  other  materials  that  may  be 
required  imder  the  rules  and  regulations 
of  the  Commission,  including 
interpretations  by  the  Commission  and 
its  staff  and  rules  governing  audited 
financial  statements; 

2.  The  Enterprise  files  with  the 
Commission  all  reports,  statements  and 
forms  required  pursuant  to  section  14(a) 
and  (c)  of  the  Exchange  Act  and  by  rules 
and  regulations  adopted  by  the 
Commission  under  that  section;  and 

3.  The  officers  and  members  of  the 
board  of  directors  of  the  Enterprise  file 
with  the  Commission  all  reports  and 
fonns  relating  to  the  common  stock  of 
the  Enterprises  required  pursuant  to 
section  16  of  the  Exchange  Act  and  by 
rules  and  regulations  adopted  by  the 
Commission  under  that  section. 

Section  1730.4    Submission  of 
Disclosures 

This  section  would  require  that, 
unless  otherwise  directed  by  OFHEO, 
the  Enterprises  must  provide  to  OFHEO 
on  a  concurrent  basis  copies  of  all 
disclosiu-es  filed  with  the  SEC  under 
§1730.3. 

Regulatory  Impact 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  proposed  regulation  would  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more  or  a 
major  increase  in  costs  or  prices  for 
consiuners,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  Accordingly,  no  regulatory 
imp>act  assessment  is  required.  The 
proposed  regulation,  however,  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  imder 
other  provisions  of  Executive  Order 
12866  as  a  significant  regulatory  action. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  that  a 
regulation  that  has  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities,  small 
businesses,  or  small  organizations  must 
include  an  initial  regulatory  flexibility 
analysis  describing  the  regidation's 
impact  on  small  entities.  Such  an 
analysis  need  not  be  undertaken  if  the 
agency  has  certified  that  the  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b).  OFHEO  has 
considered  the  impact  of  the  proposed 
regulation  imder  the  Regulatory 
Flexibility  Act.  The  General  Counsel  of 
OFHEO  certifies  that  the  proposed 
regulation,  if  adopted,  is  not  likely  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  because  the  regulation  is 
applicable  only  to  the  Enterprises, 
which  are  not  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  requires  that 
Executive  departments  and  agencies 
identify  regidatory  actions  that  have 
significant  federalism  implications.  A 
regulation  has  federalism  implications  if 
it  has  substantial  direct  effects  on  the 
States,  on  the  relationship  or 
distribution  of  power  between  the 
Federal  government  and  the  States,  Or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  The  Enterprises  are 
federally  chartered  corporations 
supervised  by  OFHEO.  The  proposed 
regulation  sets  forth  minimum 
disclosure  standards  with  which  the 
Enterprises  must  comply  for  Federal 
supervisory  purposes  and  address  the 
safety  and  soundness  authorities  of  the 
agency.  The  proposed  regulation  does 
not  affect  in  any  manner  the  powers  and 
authorities  of  any  State  with  respect  to 
the  Enterprises  or  alter  the  distribution 
of  power  and  responsibilities  between 
State  and  Federal  levels  of  government. 
Therefore,  OFHEO  has  determined  that 
the  proposed  regulation  has  no 
federalism  implications  that  warrant  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
13132. 

List  of  Subjects  in  12  CFR  Part  1730 

Government-sponsored  enterprises, 
Financial  disclosure,  Reporting  and 
recordkeeping  requirements.  Records. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  OFHEO  proposes  to  add  , 
part  1730  to  subchapter  C  of  12  CFR 
chapter  XVE  to  read  as  follows: 
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Subchapter  C— Safety  and  Soundness 

PART  1730— DISCLOSURE  OF 
FINANCIAL  AND  OTHER 
INFORMATION 

Sec. 

1730.1  Purpose. 

1730.2  Definitions. 

1730.3  Periodic  disclosures. 

1730.4  Submission  of  disclosures. 

Authority:  12  U.S.C.  4513;  12  U.S.C.  4514; 
12  U.S.C.  4631;  and,  12  U.S.C.  4632. 

§1730.1     Purpose. 

(a)  The  purpose  of  this  part  is  to 
require  the  Enterprises  to  prepare  and 
submit  financial  and  other  disclosures 
as  specified  by  OFHEO. 

(b)  This  part  does  not  limit  or  restrict 
the  authority  of  OFHEO  to  act  under  its 
safety  and  soundness  mandate  to 
regulate  the  Enterprises,  including 
conducting  examinations,  requiring 
reports  and  disclosures,  and  enforcing 
compliance  with  applicable  laws,  rules 
and  regulations. 

§1730.2    Definitions. 

For  purposes  of  this  part,  the  term: 

(a)  Commission  means  the  Securities 
and  Exchange  Commission  (or  SEC). 

(b)  Disclosure  or  disclosures  means 
any  report(s],  form[s],  or  other 
information  submitted  by  the 
Enterprises  pursuant  to  this  part  and 
may  be  used  interchangeably  with  the 
terms  "reports[s]"  or  "form[s]." 

(c)  Enterprise  means  the  Federal 
National  Mortgage  Association  or  the 
Federal  Home  Loan  Mortgage 
Corporation;  and  the  term  "Enterprises" 
means,  collectively,  the  Federal 
National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation. 

(d)  Exchange  Act  means  the  Securities 
Exchange  Act  of  1934. 

(e)  OFHEO  means  the  Office  of 
Federal  Housing  Enterprise  Oversight 
(or  the  office). 

§1730.3    Periodic  disclosures. 

(a)  Each  Enterprise  shall  prepare 
disclosures  relating  to  its  financial 
condition,' results  of  operation,  business 
developments,  and  management's 
expectations  that  include  supporting 
financial  information  and  certifications. 

(b)  The  requirement  of  paragraph  (a) 
for  disclosures  will  be  satisfied  if: 

(1)  In  the  case  of  an 'Enterprise  having 
a  class  of  securities  registered  pursuant 
to  section  12  of  the  Exchange  Act,  the 
Enterprise  prepares  and  makes  public 
an  annual  report,  quarterly  report  and 
current  reports  and  such  other  materials 
that  may  be  required  under  the  rules 
and  regulations  of  the  Conunission, 
including  interpretations  of  the 


Commission  and  its  staff  and  rules 
governing  audited  financial  statements; 

(2)  The  Enterprise  files  with  the 
Commission  all  reports,  statements,  and 
forms  required  pursuant  to  sections 
14(a)  and  (c)  of  the  Exchange  Act  and  by 
rules  and  regulations  adopted  by  the 
Commission  under  those  sections  that 
would  be  required  to  be  filed  by  the 
Enterprises  if  the  Enterprises  has  a  class 
of  equity  securities  registered  under 
section  12(g)  of  the  Exchange  Act  that 
were  not  exempted  securities  under  the 
Exchange  Act;  and 

(3)  The  officers  and  directors  of  the 
Enterprise  file  with  the  Conunission  all 
reports  and  forms  relating  to  the 
common  stock  of  the  Enterprise  that 
would  be  required  to  be  filed  by  the 
officers  and  directors  pursuant  to 
section  16  of  the  Exchange  Act  and  by 
rules  and  regulations  adopted  by  the 
Commission  under  that  section  if  the 
Enterprises  had  a  class  of  equity 
securities  registered  under  section  12(g) 
of  the  Exchange  Act  that  were  not 
exempted  securities  under  the  Exchange 
Act. 

§  1 730.4    Submission  of  disclosuresr^ 

Unless  otherwise  required  by  OFHEO, 
the  Enterprises  shall  provide  to  OFHEO 
on  a  concurrent  basis  copies  of  all 
disclosiues  filed  with  the  SEC  pursuant 
to  §1730.3. 

Dated:  January  15,  2003. 
Armando  Falcon,  )r.. 

Director.  Office  of  Federal  Housing  Enterprise 
Oversight. 
(FR  Doc.  03-1298  Filed  1-22-03;  8:45  am) 

BILLING  CODE  4220-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2002-13362;  Airspace 
Docket  No.  02-ASO-7] 

RIN2120-AA66 

Proposed  Revision  of  VOR  Federal 
Airways  and  Jet  Routes  in  the  Vicinity 
of  Savannah,  GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to  revise 
four  jet  routes  and  seven  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  Federal  airways  in  the  vicinity  of 
Savannah,  GA,  due  to  the  relocation  of 
the  Savannah  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 


Navigation  (VORTAC)  facility.  The 
Savaimah  VORTAC  is  being  relocated  at 
the  Savannah  International  Airport  as  a 
result  of  environmental  restrictions  at 
the  present  VORTAC  site.  The 
relocation  of  the  VORTAC  requires  that 
segments  of  the  affected  jet  routes  and 
VOR  Federal  airways  be  redescribed. 
DATES:  Comments  must  be  received  on 
or  before  March  10,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401 ,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  both 
docket  niunbers.  FAA-2002-13362/ 
Airspace  Docket  No.  02-ASO-7,  at  the 
beginning  of  your  comments. 

You  may  also  submit  comments 
through  the  Internet  at  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  proposal,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  ASO-500,  Federal  Aviation 
Administration,  1 701  Columbia  Avenue, 
College  Park,  GA  30337. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Conununications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
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statement  is  made:  "Comments  to 
Docket  No.  FAA-2002-13362/Airspace 
Docket  No.  02-ASO-7."  The  postcard 
will  be  date/time  stcimped  and  returned 
to  the  commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
prQposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  web  page 
at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

Irhe  FAA  is  proposing  an  amendment 
to  14  CFR  part  71  to  revise  the 
descriptions  of  four  jet  routes  and  seven 
VOR  Federal  airways  in  the  vicinity  of 
Savannah,  GA.  Specifically,  this  notice 
is  proposing  to  revise  jet  routes  J-51,  J- 
55,  J-79,  and  J-103;  and  VOR  Federal 
Airways  V-3,  V-37,  V-154,  V-185,  V- 
437,  V-441,  and  V-578.  The  proposed 
action  would  make  minor  amendments 
in  the  legal  descriptions  to  align  affected 
jet  route  and  VOR  Federal  airway 
segments  with  the  new  VORTAC  site. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  cimendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 


imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procediu-es  and  air  navigation,  it  is 
certified  that  this  proposed  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Jet  routes  and  Domestic  VOR  Federal 
airways  are  published  in  paragraphs 
2004  and  6010(a),  respectively,  of  FAA 
Order  7400.9K,  dated  August  30.  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  and  VOR  Federal 
airways  listed  in  this  dociunent  would 
be  published  subsequently  in  the  order. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  FAA  Order  7400.9K, 
Airspace  Designations  and  Reporting 
Points,  dated  August  30,  2002,  and 
effective  September  16,  2002,  is 
amended  as  follows: 

Paragraph  2004 — Jet  Routes 


)-51  jRevised] 

From  Craig,  FL;  INT  Craig  004°  and 
Savaimah,  GA,  193°  radials;  Savannah; 
Columbia,  SC;  INT  Columbia  042°  and 
Flat  Rock,  VA,  212°  radials;  Flat  Rock; 
Nottingham,  MD;  Dupont,  DE;  to 
Yardley,  NJ. 

***** 

1-55  (Revised] 

From  Dolphin,  FL;  INT  Dolphin  331° 
and  Gators,  FL,  160°  radials;  INT  Gators 


160°  and  Craig,  FL,  192°  radials;  Craig; 
INT  Craig  004°  and  Savannah,  GA,  193° 
radials;  Savannah;  Charleston,  SC; 
Florence,  SC;  INT  Florence  003°  and 
Raleigh-Diuham,  NC,  224°  radials; 
Raleigh-Durham;  INT  Raleigh-Durham 
035°  and  Hopewell.  VA,  234°  radials; 
Hopewell;  INT  Hopewell  030°  and 
Nottingham,  MD,  174°  radials.  From  Sea 
Isle,  NJ;  INT  Sea  Isle  050°  and  Hampton, 
NY,  223°  radials;  Hampton;  Providence, 
RI;  Boston,  MA;  Kennebunk.  ME; 
Presque  Isle,  ME;  to  Mont  Joli,  PQ, 
Canada,  excluding  the  portion  within 
Canada. 


J-79  [Revised] 

From  Key  West,  FL;  INT  Key  West  038°  , 
and  Dolphin,  FL,  244°  radials;  Dolphin; 
Palm  Beach,  FL;  Vero  Beach.  FL; 
Ormond  Beach,  FL;  INT  Savaimah,  GA, 
178°  and  Charleston,  SC,  212°  radials; 
Charleston;  Tar  River,  NC;  Franklin.  VA; 
Salisbury,  MD;  INT  Salisbury  018°  and 
Kennedy.  NY,  218°  radials;  Kennedy; 
INT  Kennedv  080°  and  Nantucket.  MA,* 
254°  radials;' INT  Nantucket  254°  and 
Marconi.  MA,  205°  radials;  Marconi; 
INT  Marconi  006°  and  Bangor,  ME,  206° 
radials;  Bangor. 


T-103  [Revised] 

From  Ormond  Beach,  FL;  to  Savannah, 
GA. 


Paragraph  6010(a) — Domestic  VOR 
Federal  Airwavs 


V-3  [Revised] 

From  Key  West,  FL:  INT  Key  West  083°" 
and  Dolphin,  FL.  191°  radials;  Dolphin; 
Ft.  Lauderdale,  FL;  Palm  Beach,  FL; 
Vero  Beach,  FL;  Melbourne.  FL; 
Ormond  Beach,  FL;  Brunswick,  GA;  INT 
Brunswick  014°  and  Savannah,  GA. 
177°  radials;  Savannah;  INT  Savannah 
028°  and  Vance,  SC,  203°  radials;  Vance; 
Florence,  SC;  Sandhills,  SC;  Raleigh- 
Durham,  NC;  INT  Raleigh-Durham  016° 
and  FlafRock,  VA,  214°  radials;  Flat 
Rock;  Gordonsville,  VA;  INT 
Gordonsville  331°  and  Martinsburg, 
WV,  216°  radials;  Martinsburg; 
Westminster,  MD;  INT  Westminster 
048°  and  Modena,  PA,  258°  radials; 
Modena;  Solberg.  NJ;  INT  Solberg  044° 
and  Carmel,  NY,  243°  radials;  Carmel; 
Hartford,  CT;  INT  Hartford  084°  and 
Boston,  MA,  224°  radials;  Boston;  INT 
Boston  014°  and  Pease,  NH.  185° 
radials;  Pease;  INT  Pease  004°  and 
Augusta,  ME,  233°  radials;  Augusta; 
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Bangor,  ME;  INT  Bangor  039°  and 
Houlton,  ME,  203°  radials;  Houlton; 
Presque  Isle,  ME;  to  PQ,  Canada.  The 
airspace  within  R-2916,  R-2934,  R- 
2935,  and  within  Canada  is  excluded. 


V-37  [Revised] 

From  Craig,  FL;  Brunswick,  GA;  INT 
Brunswick  014°  and  Savannah,  GA, 
177°  radials;  Savannah;  Allendale,  SC; 
Columbia,  SC;  Charlotte,  NC;  Pulaski, 
VA;  Elkins,  WV;  Clarksburg,  WV;  INT 
Clarksburg  359°  and  Ellwood  City,  PA, 
185°  radials;  Ellwood  City;  Erie,  PA;  INT 
Erie  010°  and  Toronto.  ON,  Canada  210° 
radials;  to  Toronto.  The  airspace  within 
Canada  is  excluded. 


V-154  (Revised] 

From  Rome,  GA;  INT  Rome  166°  and 
Macon,  GA,  301°  radials;  Macon; 
Dublin,  GA;  INT  Dublin  105°  and 
Savannah,  GA,  289°  radials;  to 
Savannah. 


V-185  [Revised] 

From  Savannah,  GA;  INT  Savannah 
335°  and  Colliers.  SC,  150°  radials; 
Colliers;  Greenwood,  SC;  Sugarloaf 
Mountain.  NC;  Snowbird,  TN;  INT 
Snowbird  301°  and  Volunteer,  TN,  069° 
radials;  to  Volunteer. 
***** 

V-437  [Revised] 

From  Dolphin.  FL;  INT  Dolphin  354° 
and  Pahokee,  FL,  157°  radials;  Pahokee; 
Melbourne.  FL;  INT  Melbourne  322° 
and  Ormond  Beach.  FL.  211°  radials; 
Ormond  Beach;  INT  Ormond  Beach 
360°  and  Savannah.  GA.  177°  radials; 
Savannah;  INT  Savannah  053°  and 
Charleston.  SC.  231°  radials;  Charleston; 
to  Florence.  SC.  The  airspace  within  R- 
2935  is  excluded. 
*       ^  *        *        *        * 

V-441  [Revised] 

From  Melbourne.  FL;  INT  Melbourne 
269°  and  Lakeland.  FL.  081°  radials; 
Lakeland;  St.  Petersburg,  FL;  INT  St. 
Petersburg  010°  and  Ocala,  FL,  213° 
radials;  Ocala;  Gators,  FL;  INT  Gators 
017°  and  Brunswick,  GA.  223°  radials; 
Brunswick;  INT  Brunswick  060°  and 
Savannah,  GA,  177°  radials;  to 
Savannah. 


V-578  [Revised] 

From  Pecan,  GA;  Tift  Meyers,  GA; 
Alma,  GA;  INT  Alma  072°  and 
Savaimah.  GA.  196°  radials;  to 
Savannah. 


Issued  in  Washington,  DC,  on  January  15, 
2003. 

Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
[PR  Doc.  03-1478  Filed  1-22-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  73 

[Docket  No.  2002-FAA-14184;  Airspace 
Docket  No.  02-AWP-121 

RIN2120-AA66 

Proposed  Amendment  of  Restricted 
Area  R-2303A  and  R-2303B,  Fort 
Huachuca,  AZ 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
amend  the  designated  time  of  use  for 
restricted  area  R-2303A  (R-2303A)  and 
R-2303B,  Fort  Huachuca,  AZ. 
Specifically,  this  action  proposes  to 
change  the  designated  time  of  use  for  R- 
2303  A  and  B  from  "Monday-Friday 
0700-1600  local  time,"  to  "Monday- 
Friday  0700  to  1700  local  time." 
Increased  training  requirements  at  Fort 
Huachuca  have  resulted  in  a  regular 
need  for  restricted  airspace  usage  up  to 
1700  hours  Monday  through  Friday. 
This  proposed  modification  would  not 
change  the  current  boundaries  or 
activities  conducted  in  R-2303  A  and  B. 
DATES:  Comments  must  be  received  on 
or  before  March  10,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  niunbers  FAA-2002-14184/ 
Airspace  Docket  No.  02-AWP-12  at  the 
beginning  of  vour  comments. 

You  may  also  submit  comments 
through  the  Internet  to  bttp:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  proposal;  any 
comments  received;  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also  you  may  review 
public  dockets  on  the  Internet  at  bttp:/ 
/ dms.dot.gov.  An  informal  docket  may 
also  be  examined  during  normal 
business  horn's  at  the  office  of  the 


Regional  Air  Traffic  Division.  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale,  CA 
90261. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  niunbers  and  be  submitted  to  the 
address  listed  above.  Conunenters       # 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2002- 
14184/ Airspace  Docket  No.  02-AWP- 
12."  The  postcard  will  be  date/ time 
stamped  and  returned  to  the 
commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  prop9sed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Docimient's  web  page 
at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
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Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Commimications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPElM's  should  call  the  FAA's  Office  of 
Rulemaking,  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  11-2  A,  Notice 
of  Proposed  Rvdemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

Restricted  airspace  at  Fort  Huachuca, 
AZ,  dates  back  to  the  1960's.  The 
current  designated  time  of  use  for  the 
restricted  area  was  based  on  past  use. 
Thie  U.S.  Army  requested  this  change 
since  increased  training  requirements 
have  resulted  in  a  regular  need  for 
restricted  airspace  usage  up  to  1700 
hours  Monday  through  Friday.  The 
restricted  areas  hours  of  use  during  the 
past  several  years  has  been  routinely 
extended  from  1600  hoius  to  1700  hovirs 
by  the  issuance  of  a  Notice  to  Airmen 
(NOT  AM). 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  14  Code  of  Federal  Regulations  (CFR) 
part  73  to  amend  the  designated  time  of 
use  for  R-2303A  and  R-2303B  Fort 
Huachuca,  AZ.  Specifically,  this  action 
proposes  to  change  the  designated  time 
of  use  for  R-2303  A  and  B  from 
"Monday-Friday  0700-1600  local 
time,"  to  "Monday-Friday  0700-to  1700 
local  time."  The  U.S.  Army  has 
proposed  this  modification  to  better 
accommodate  increased  training 
requirements  at  Fort  Huachuca.  This 
action  would  not  change  the  current 
boundaries  or  activities  conducted 
within  R-2303A  and  B. 

Section  73.48  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8K  dated  September 
26,  2002. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
neQessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedm-es  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  Warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedm^s  and  air  navigation,  it 
is  certified  that  this  rule,  when 


promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  luider  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review 

This  proposal  will  be  subjected  to  the 
appropriate  environmental  analysis  in 
accordance  with  FAA  Order  1050.1D, 
Policies  and  Procedures  for  Considering 
Envirorunental  Impacts,  prior  to  any 
FAA  final  regulatory  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
'  The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authorityr4g  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§73.23    [Amended] 

2.  §  73.23  is  amended  as  follows: 


R-2303A,  AZ  [Amended] 

By  removing  "Time  of  designation. 
Monday-Friday,  0700-1600  local  time; 
other  times  by  NOT  AM  at  least  24  hours 
in  advance,"  and  substituting  "Time  of 
designation.  Monday-Friday,  0700- 
1700  local  time;  other  times  by  NOTAM 
at  least  24  hours  in  advance,"  in  its 
place. 

R-2303B,  AZ  [Amended] 

By  removing  "Time  of  designation. 
Monday-Friday,  0700-1600  local  time; 
other  times  by  NOTAM  at  least  24  hours 
in  advance,"  and  substituting  "Time  of 
designation.  Monday-Friday,  0700- 
1 700  local  time;  other  times  by  NOTAM 
at  least  24  hours  in  advance,"  in  its 
place. 
***** 

Issued  in  Washington,  EKI!  on  January  16, 
2003. 

Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
(PR  Doc.  03-1476  Filed  1-22-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  TotMcco  and 
Firearms 

27  CFR  Part  9 

[Notice  No.  967] 
RiN1512-AC85 

Proposed  Alexandria  Lakes  Vlticultural 
Area(2002R-1S2P) 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  ATF  has  received  a  petition  to 
establish  a  viticultural  area  in  Douglas 
Coimty,  Miimesota,  to  be  named 
"Alexandria  Lakes."  We  invite 
comnients  on  this  petition. 
DATES:  We  must  receive  written 
comments  by  March  24,  2003. 
ADDRESSES:  You  may  send  comments  to 
any  of  the  following  addresses — 

•  Chief,  Regulations  Division,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091-0221 
(Attn:  Notice  No.  967); 

•  202-927-8525  (facsimile); 

•  nprm@atfhq.atf.treas.gov  (e-mail); 

•  http://www.atf.treas.gov  (online).  A 
comment  form  is  available.  At  this  site, 
select  "Regulations,"  then  "Notices  of 
proposed  rulemaking  (Alcohol)." 
Finally,  select  "Send  comments  via  e- 
mail"  under  this  notice  number. 

See  the  Public  Participation  section  of 
this  notice  for  specific  requirements. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
M.  Cesser,  Regulations  Division,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226  (202-927-9347).  • 
SUPPLEMENTARY  INFORMATION: 

Background  on  Viticultural  Areas 

ATF's  Authority 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
requires  that  alcohol  beverage  labels 
provide  the  consumer  with  adequate 
information  regarding  a  product's 
identity,  while  prohibiting  the  use  of 
deceptive  information  on  such  labels. 
The  FAA  Act  also  authorizes  ATF  to 
issue'regulations  to  carry  out  the  Act's 
provisions. 

Regulations  in  27  CFR  Part  4,  Labeling 
and  Advertising  of  Wine,  allow  the 
establishment  of  definitive  viticultural 
areas  and  the  use  of  their  names  as 
appellations  of  origin  on  wine  labels 
and  in  wine  advertisements.  Title  27 
CFR  Part  9,  American  Viticultural 
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Areas,  contains  the  hst  of  approved 
viticultural  areas. 

Definition  of  an  American  Viticultural 
Area 

Title  27  CFR  4.25a(e){l)  defines  an 
American  viticuHural  area  as  a 
delimited  grape-growing  region 
distinguishable  by  geographic  features 
whose  boundaries  have  been  delineated 
in  subpart  C  of  part  9. 

Requirements 

Section  4.25a(e)(2)  outlines  the 
procediu^e  for  proposing  an  AmericcUi 
viticultural  area.  Anyone  interested  may 
petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  must  include — 

•  Evidence  of  local  and/or  national 
name  recognition  of  the  proposed 
viticultural  area  as  the  area  specified  in 
the  petition; 

•  Historical  or  current  evidence  that 
the  boundaries  of  the  proposed 
viticultural  area  are  as  specified  in  the 
petition; 

•  Evidence  of  geographical 
characteristics,  such  as  climate,  soils, 
elevation,  physical  features,  etc.,  that 
distinguish  the  proposed  area  from 
surrounding  areas; 

•  A  description  of  the  specific 
boundaries  of  the  proposed  viticultiu-al 
area,  based  on  features  reflected  on 
maps  that  are  approved  by  the  United 
States  Geological  Survey  (USGS)  and  of 
the  largest  applicable  scale;  and 

•  A  copy  or  copies  of  the  appropriate 
USGS-approved  map(s)  with  the 
boundaries  prominently  marked. 

Impact  on  Current  Wine  Labels 

If  this  NPRM  is  approved,  bottlers 
who  use  brand  names  like  the  name  of 
the  viticultural  area  may  be  affected. 
Such  bottlers  must  ensure  that  their 
existing  products  are  eligible  to  use  the 
name  of  the  viticultural  area  as  an 
appellation  of  origin.  For  a  wine  t(\  be 
ehgible,  85  percent  of  the  grapes  in  the 
wine  must  have  been  grown  within  the 
viticultural  area(s).  See  27  CFR 
4.25a(e){3). 

If  the  wine  is  ineligible,  the  bottler 
must  change  the  brand  name  of  that 
wine  and  obtain  approval  of  the  new 
label.  Different  rules  apply  if  a  permittee 
labels  a  wine  in  this  category  with  a 
label  approved  as  of  July  7, 1986.  See  27 
CFR  4.39(i). 

Alexandria  Lakes  Petition 

ATF  has  received  a  petition  from 
Robert  G.  Johnson  on  behalf  of  Carlos 
Creek  Winery,  proposing  to  establish 
"Alexandria  Lakes"  as  an  American 
viticultural  area.  The  proposed 
American  viticultural  area  is  located  in 


Douglas  County,  Minnesota  and 
encompasses  approximately  1 7  square 
miles.  Six  fresh  water  lakes  surround 
the  area. 

Name  Evidence 

The  petitioner  submitted  the 
following  as  evidence  that  the  area  is 
locally  and  nationally  known  as 
Alexandria  Lakes: 

•  The  2002  Official  Visitors  Guide  for 
the  Alexandria  Lakes  area  published  by 
the  Alexandria  Lakes  Area  Chamber  of 
Commerce.  This  guide  refers  to  the  area 
as  the  "Alexandria  Lakes  Area." 

•  Several  brochures  that  refer  to  the 
proposed  area  as  the  "Alexandria  Lakes 
Area." 

•  A  letter  from  the  Alexandria  Lake 
Area  Sanitary  District  referring  to  the 
proposed  cirea  as  the  "Alexandria  Lake. 
Area." 

Evidence  of  Boundaries 

The  petitioner  has  submitted  the 
following  as  boundary  evidence: 

•  U.S.G.S.  Map  (Alexandria  West, 
Minn.  1966  (revised  1994)); 

•  U.S.G.S.  Map  (Alexandria  East, 
Minn.  1966  (revised  1994)); 

•  U.S.G.S.  Map  (Lake  Miltona  West, 
Minn.  1969);  and 

•  U.S.G.S.  Map  (Lake  Miltona  East, 
Minn.  1969). 

The  proposed  Alexandria  Lakes 
viticultiual  area  is  located  in  Douglas 
County,  Minnesota.  The  proposed 
boundaries  do  not  encompass  the  entire 
land  mass  known  by  that  name. 
According  to  the  petitioner,  current 
viticulture  and  a  luiique  microclimate 
limit  the  boundaries  to  those  proposed. 
He  also  indicates  that  the  area's 
geographic  features  help  define  the 
proposed  viticultural  area's  borders.  We 
will  discuss  these  features  further 
below. 

Geologic  Features 

The  petitioner  states  that  glacial 
activity  formed  the  proposed  area  at  the 
end  of  the  last  ice  age,  10,000  years  ago. 
The  soil  is  unique  because  the  glacial 
activity  gouged  it  from  the  surroimding 
areas.  The  steep  glacial  erosion 
produced  a  geographically  isolated  area 
that  the  region's  deepest  glacial  lakes 
surroimd.  These  lakes  are  not  only  the 
deepest,  but  by  volume,  they  are  largest 
in  the  region. 

The  petitioner  states  that  the  most 
abundant  soil  found  in  the  petitioned 
area  is  of  the  Nebish-Beltrami 
association.  This  association  is  very 
unique  in  that  it  makes  up  only  5%  of 
the  coimty.  The  U.S.  Department  of 
Agriculture  Soil  Conservation  Service 
(USDASCS)  defines  this  soil  as  deep, 
well  and  moderately  well  drained.  The 


petitioner  states  that  vegetation  in  the 
proposed  area  must  sxu^rive  on  poorer 
soils  and  must  have  broader  root 
systems  than  vegetation  grown  in  the 
surrounding  regions.  According  to  the 
petitioner,  the  higher  concentration  of 
hardwood  trees  in  the  proposed  area 
evidence  this. 

By  contrast,  the  USDASCS  defines  the 
opposing  lakeshores'  soil,  just  west  and 
north  of  the  proposed  area,  as  belonging 
to  the  Waukon-Flom  association,  which 
they  describe  as  poorly  drained.  The 
petitioner  indicates  that  these  are 
alluvial  wash  plains  containing  heavy 
lomis  soils  and  low  wetlands. 

The  USDASCS  defines  the  soil 
associations  on  the  opposing  shores  just 
south  and  east  of  the  proposed  areas  as 
belonging  to  the  Arvilla-Sverdrup 
association.  These  soils  formed  in  sand 
or  sand  and  gravel  outwash  material  and 
are  described  as  excessively  drained. 

Geographic  Features 

According  to  the  petitioner,  the 
proposed  area's  geographic  features 
further  distinguish  it  from  surrounding 
regions.  Six  fresh-water  lakes  almost 
completely  surround  the  proposed  area. 
To  the  north  lies  Lake  Miltona,  which 
is  the  largest  lake  in  Douglas  County.  To 
the  east  is  Lake  Carlos,  which  is, 
according  to  the  Alexandria  Lakes  Area 
Chamber  of  Commerce,  the  largest  lake 
in  the  Alexandria  Lakes  chain.  South  of 
the  border  are  two  small  lakes,  Lake 
Louise  and  Lake  Alvin,  and  a  mediimi 
size  lake,  Lake  Darling.  West  lies  Lake 
Ida,  which  is  one  of  the  largest  lakes  ii) 
the  area. 

Climate  -*s , 

The  petitioner  provided  climate  data 
for  the  years  1992  through  2001  from 
the  University  of  Minnesota 
Meteorological  Department's  Web  site. 
The  data  indicates  that  the  proposed 
area  receives  on  average  more 
precipitation  than  the  surrounding 
regions.  The  petitioned  area's  average 
precipitation  is  approximately  23.65 
inches  per  year.  By  contrast,  Osakis, 
Wadena,  and  Ashby  Counties,  which  are 
located  east,  north,  and  west, 
respectively,  of  the  petitioned  area,  all 
received  between  1  to  3  more  inches  of 
precipitation  per  yeeu.  The  petitioner 
states  the  difference  is  due  to  the 
seasonal  southern  winds  that  blow 
through  the  petitioned  area  producing 
moisture  updrafts  that  result  in  rain 
clouds  generally  north  and  east  of  the 
area. 

The  petitioner  states  that  the 
proposed  area  receives  less  annual 
snowfall  than  the  surrounding  regions. 
The  petitioned  area's  average  snowfall  is 
approximately  47.67  inches  per  year.  By 
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contrast,  Osakis,  Wadena,  and  Ashby, 
all  receive  between  4  to  8  more  inches 
of  snowfall  per  year. 

Accordii^.to  the  p^ti^pner,  "the  drier 
climate  and  lighter  snow  cov^^akes  ~  ~ 
for  lowered  water  tables,  but  watershed 
flowing  from  areas  to  the  north  and  east 
replenish  the  water  and  maintain 
constant  lake  water  levels."  In  addition, 
the  petitioner  states  that  the  petitioned 
area  has  temperature  averages  that  are 
generally  waiiner  in  the  winter  and 
cooler  in  the  summer  than  those  of 
adjacent  areas. 

Public  Participatioii 

Cottunents 

We  request  comments  from  anyone 
interested.  Please  support  your 
comments  with  specific  information. 
Examples  include  name  evidence  and 
data  about  growing  conditions  or  area 
boundaries. 

Although  we  do  not  acknowledge 
receipt,  we  will  consider  your 
comments  if  we  receive  them  on  or 
before  the  closing  date.  We  will 
consider  comments  received  after  the 
closing  date  if  time  permits.  We  regard 
all  comments  as  originals. 

You  may  submit  comments  in  any  of 
four  ways. 

•  By  mail:  You  may  send  written 
comments  to  ATF  at  the  address  listed 
in  the  Addresses  section. 

•  By  facsimile:  You  may  submit 
comments  by  facsimile  transmission  to 
202-927-8525.  Faxed  comments  must — 

(1)  Be  legible; 

(2)  Reference  this  Notice  number; 

(3)  Be  on  8V2  by  11-inch  paper; 

(4)  Contain  a  legible,  written 
signatiue;  and 

(5)  Be  five  or  less  pages  long.  This 
limitation  assiues  electronic  access  to 
our  equipment.  We  will  not  accept 
faxed  comments  that  exceed  five  pages. 

•  By  e-maik  You  may  e-mail 
comments  to  npnn@atfhq.atf.treas.gov. 
Comments  transmitted  by  electronic- 
mail  must — 

(1)  Contain  yoUr  name,  mailing 
address,  and  e-mail  address; 

(2)  Reference  this  Notice  number  on 
the  subject  line;  and 

(3)  Be  legible  when  printed  on  8V2  by 
11 -inch  paper.  We  will  not  acknowledge 
receipt  of  e-mail. 

•  Online:  We  provide  a  comment 
form  with  the  online  copy  of  this 
proposed  rule.  See  the  ATF  Internet 
Web  site  at  http://www.atf.treas.gov. 

You  may  also  write  to  the  Director  to 
ask  for  a  public  hearing.  The  Director 
reserves  the  right  to  determine,  in  light 
of  all  circumstances,  whether  a  public 
hearing  will  be  held. 


Disclosure 

You  may  inspect  copies  of  the 
petition,  the  proposed  regulations,  the 
appropriate  maps,  and  any  written 
"comments  by  appointment.  The  ATF 
Reading  Room,  Public  and  "  ~  '  ' 

Governmental  AKairs,  is  located  in 
room  6480  at  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 
You  may  also  obtain  copies  at  20  cents 
per  page.  If  you  want  to  view  or  request 
copies  of  comments,  call  the  ATF 
librarian  at  telephone  number  202-927- 
7890. 

For  your  convenience,  we  will  post 
comments  received  in  response  to  this 
Notice  on  the  ATF  Web  site.  All 
comments  posted  on  oiu-  Web  site  will 
show  the  names  of  commenters  but  not 
street  addresses,  telephone  numbers,  or 
e-mail  addresses.  We  may  also  omit 
voliuninous  attachments  or  material  that 
we  consider  unsuitable  for  posting.  In 
all  cases,  the  full  comment  will  be 
available  in  the  ATF  Reading  Room.  To 
access  online  copies  of  the  comments  on 
this  rulemaking,  visit  http:// 
www.atf.treas.gov/  and  select 
"Regulations,"  then  "Notices  of 
proposed  rulemaking  (Alcohol)."  Next, 
select  "View  Comments"  imder  this 
Notice  number.  Finally,  select  "Notice 
of  Proposed  Rulemakings  Comments" 
and  this  Notice  number. 

Confidentiality 

We  do  not  recognize  any  submitted 
material  as  confidential.  We  will 
disclose  all  information  that  relates  to 
the  comments,  including  the  identity  of 
the  commenters.  Do  not  enclose  in  your 
conunents  any  material  you  consider 
confidential  or  inappropriate  for 
disclosure. 

Regulatory  Analyses  and  Notices 

Paperwork  Reduction  Act 

We  propose  no  requirement  to  collect 
information.  Therefore,  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3507,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
including  small  businesses.  The 
establishment  of  viticultiual  areas 
represents  neither  ATF  endorsement  nor 
approval  of  the  quality  of  wine 
produced  in  the  areas.  Rather,  it  allows 
identification  of  areas  distinct  from  one 
another  where  a  given  quality, 
reputation,  or  other  characteristic  of  the 
wine  produced  in  the  area  is  essentially 
attributable  to  its  geographical  origin. 


We  believe  that  the  establishment  of 
viticultural  areas  allows  wineries  to 
describe  more  accurately  the  origin  of 
their  wines  to  consiuners  and  helps 
consiuners  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultural  area  name 
is  the  result  of  the  proprietor's  efforts'     - 
and  consiuner  acceptance  of  wines  from 
that  area. 

Executive  Order  12866 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  as 
defined  by  Executive  Order  12866. 
Therefore,  no  regulatory  assessment  is 
required. 

Drafting  Information 

The  principal  author  of  this  document 
is  Lisa  M.  Cesser,  Regulations  Division, 
Biu'eau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Sub|ect8  in  27  CFR  Part  9 

Administrative  practices  and 
procediu-es.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

ATF  proposes  to  amend  27  CFR  part 
9  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Subpart  C — Approved  American 
Viticultural  Areas 

2.  Amend  subpart  C  by  adding  §  9.177 
to  read  as  follows: 

§9.177    Alexandria  Lakes 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Alexandria  Lakes". 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Alexandria  Lakes  viticultural  area 
are  the  following  four  U.S.G.S. 
topographical  maps  (7.5  minute  series 
1:24000  scale): 

(1)  "Alexandria  West,  Minn.,"  1966, 
revised  1994. 

(2)  "Alexandria  East,  Minn.,"  1966, 
revised  1994. 

(3)  "Lake  Miltona  East,  Minn.,"  1969. 

(4)  "Lake  Miltona  West,  Minn.,"  1969. 

(c)  Boundaries.  The  proposed 
Alexandria  Lakes  viticultural  area  is 
located  in  Douglas  County,  Minnesota 
and  is  encompassed  by  6  fresh  water  . 
lakes  in  an  area  of  approximately  17 
square  miles.  The  proposed  boundaries 
are  as  follows: 

(1)  The  beginning  point  is  located  on 
Alexandria  West,  Minn,  map  between 
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Lake  Carlos  and  Lake  Darling  at  bench 
mark  (BM)  1366,  which  is  an  unmarked 
-bridge  on  Coimty  Road  11,  known  as  the 
Carlos-Darling  Bridge. 

(2)  The  boundary  continues  along  the 
Carlos-Darling  bridge  and  then 
northeasterly  along  the  western  shore  of 
Lake  Carlos  on  to  the  Alexandria  East, 
Minn.  map. 

(3)  The  boimdary  continues  along  the 
shoreline  until  the  point  where  the  Lake 
Carlos  shoreline  parallels  an  unlabeled 
road  known  as  County  Road  38. 

(4)  The  boundary  continues  north 
along  Coimty  Road  38  until  it  intersects 
with  an  imlabeled  road  known  as 
County  Road  62. 

{5)  The  boundary  continues  north 
along  Coimty  Road  62  on  to  the  Lake 
Miltona,  East,  Minn,  map  and  then  on 
to  an  unlabeled  road  known  as  Buckskin 
Road. 

(6)  The  boimdary  continues  north  on 
Buckskin  Road  to  the  point  at  BM  1411. 

(7)  From  BM  1411,  the  boundary 
continues  north  in  a  straight  line  to  the 
south  shoreline  of  Lake  Miltona. 

(8)  The  boundary  continues  generally 
west  along  the  south  shoreline  of  Lake 
Miltona  on  to  the  Lake  Miltona  West, 
Minn,  map  until  the  southern  shoreline 
parallels  an  unlabeled  road  known  as 
Krohnfeldt  Drive. 

(9)  The  boundary  continues  south  and 
then  west  along  Krohnfeldt  Drive  until 
it  intersects  with  an  unlabeled  road 
known  as  County  Road  34. 

(10)  The  boundary  continues  south 
along  County  Road  34  until  the  point 
where  County  Road  34  runs  parallel  to 
Lake  Ida's  eastern  shoreline. 

(11)  The  boundary  continues  south 
along  Lake  Ida's  eastern  shoreline  then 
on  to  the  Alexandria  West,  Minn,  map 
to  the  point  where  two  unlabeled  roads 
known  as  Burkey's  Lane  and  Sunset 
Strip  Road  intersect. 

(12)  The  boundary  continues  south 
along  Sunset  Strip  Road  to  the  point 
where  it  intersects  with  an  unlabled 
road  known  as  County  Road  104. 

(13)  The  boundary  continues 
generally  east  along  County  Road  104 
until  it  intersects  with  an  unlabeled 
road  known  as  County  Road  34. 

(14)  The  boundary  continues  east 
along  County  Road  34  until  it  intersects 
with  an  unlabeled  road  known  as 
County  Road  1 1 . 

(15)  The  boundary  continues  east 
along  County  Road  11  to  the  beginning 
point  for  the  area  at  BM  1366,  laiown  as 
the  Carlos-Darling  Bridge. 

Signed:  January  14,  2003. 
Bradley  A.  Buckles, 

Director. 

(FR  Doc.  03-1527  Filed  1-22-03;  8:45  am) 

BILUNG  CODE  4810-31-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  271-0374b;  FRL-7427-7] 

Revisions  to  the  California  State 
Implementation  Plan,  Santa  Bar1>ara 
County  Air  Pollution  Control  District 
and  Yolo-Solano  Air  Quality  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Santa  Barbara  County 
Air  Pollution  Control  District 
(SBCAPCD)  and  the  Yolo-Solano  Air 
Quality  Management  District 
(YSAQMD)  portions  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  the  emission  of 
particulate  matter  (PM-10)  from  open 
fires  and  prescribed  burning  and  the 
emission  of  volatile  organic  compounds 
(VOCs)  from  the  transfer  of  gasoline  at 
dispensing  facilities.  We  are  proposing 
to  approve  local  rules  that  regulate  these 
emission  sources  under  the  Clean  Air 
Act  as  amended  in  1990  (CAA  or  the 
Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  February  24,  2003. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
You  can  inspect  a  copy  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  a  copy 
of  the  submitted  rule  revisions  and 
TSDs  at  the  following  locations: 

Air  and  Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency,  (Mai)  Code  6102T),  Room  B-102, 
1301  Constitution  Avenue,  NW.,  Washington, 
DC  20460. 

California  Air  Resources  Board,  Stationary 
Source  Division.  Rule  Evaluation  Section, 
1001  "I"  Street,  Sacramento,  CA  95814. 

Santa  Barbara  County  Air  Pollution  Control 
District,  26  Castilian  Drive,  Suite  B-23, 
Goleta.CA  93117. 

Yolo-Solano  Air  Quality  Management 
District,  1947  Galileo  Court,  Suite  103.  Davis, 
CA  95616. 

A  copy  of  a  rule  may  also  be  available 
via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm.  This 
is  not  an  EPA  Web  site  and  it  may  not 
contain  the  same  version  of  the  rule  that 
was  submitted  to  EPA.  Readers  should 
verify  that  the  adoption  date  of  the  rule 
listed  is  the  same  as  the  rule  submitted 


to  EPA  for  approval  and  be  aware  that 
the  official  submittal  is  only  available  at 
the  agency  addresses  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947-4118. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  approval  of  local 
SBCAPCD  Rule  401  and  YSAQMD  Rule 
2.22.  In  the  Rules  section  of  this  Federal 
Register,  we  are  approving  these  local 
rules  in  a  direct  final  action  without 
prior  proposal  because  we  believe  this 
SIP  revision  is  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  We  do  not  plan 
to  open  a  second  comment  period,  so 
anyone  interested  in  commenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  planned.  For  further 
information,  please  see  the  direct  final 
action. 

Dated:  December  4,  2002. 
Alexis  Strauss, 

Acting  Regional  Administrator,  Region  IX. 
|FR  Doc.  03-1363  Filed  1-22-03;  8:45  am] 

BILLING  CODE  6560-50-P 


DEPARTIMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  401 

[USCG-2002-11288] 

RIN2115-AG30 

Rates  for  Pilotage  on  the  Great  l^kes 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 


and  public  meeting. 


SUMMARY:  The  Coast  Guard  proposes  to 
update  the  rates  for  pilotage  on  the 
Great  Lakes.  We  must  by  law  review 
these  rates  aimually,  and  we  have 
reviewed  them.  We  propose  to  change 
the  pilotage  rates  for  the  shipping 
season  of  2003  on  the  Great  Lakes,  both 
to  generate  sufficient  funds  for 
allowable  expenses  and  to  ensure  that 
the  pilots  receive  target  compensation. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  March  10,  2003.  A 
public  meeting  will  be  held  January  31, 
2003. 

ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
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please  submit  them  by  only  one  of  the 
fbllowing  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  {USCG-2002-11288),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street,  SW., 
Washington.  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
docimients  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  wrill  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms.dot.gov.  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477),  or  you  may  visit 
http://dms.  dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  proposed  rule,  call 
Tom  Lawler,  Chief  Economist,  Office  of 
Great  Lakes  Pilotage,  Commandant  (G- 
MW-1),  U.S.  Coast  Guard,  at  202-267- 
1241,  by  fax  202-267-4700,  or  by  email 
at  tlawler@comdt.uscg.miL  For 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,. Department  of 
Transportation,  telephone  202-366- 
149. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
'comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (USCG-2002-11288), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 


applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by. 
mail  and  would  like  to  know  they 
reached  the  FacUity,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

A  public  meeting  vdll  be  held  from  2 
p.m.  to  4  pjn.  on  January  31,  2003,  in 
Room  B-1,  Anthony  J.  Celebrezze 
Federal  Building,  1240  East  Ninth 
Street,  Cleveland,  OH  44199-2060.  This 
meeting  may  close  early  if  all  business 
is  finished. 

Written  material  and  requests  to  make 
oral  presentations  can  be  sent  to:  Margie 
Hegy,  Commandant  (G-MW),  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001. 

Persons  who  are  unable  to  attend  the 
public  meeting  are  encouraged  to  send 
written  comments  to  the  Docket 
Management  Facility  as  directed  under 
ADDRESSES  during  the  comment  period. 

Background  and  Purpose 

Regulatory  History 

On  May  9, 1996,  the  Department  of 
Transportation  published  a  final  rule  in 
the  Federal  Register  (61  FR  21081) 
establishing  a  new  methodology  for 
setting  rates  for  pilotage  on  the  Great 
Lakes. 

On  February  10, 1997,  the  Coast 
Guard  published  a  final  rule  in  the 
Federal  Register  (62  FR  5917)  utilizing 
for  the  first  time  the  newly  established 
methodology  that  amended  the  rates  for 
pilotage  on  the  Great  Lakes. 

On  December  14,  1998,  the  Coast 
Guard  published  a  notice  of  findings  on 
annual  review  in  the  Federal  Register 
(63  FR  68697)  announcing  the  results  of 
the  1998  rate  review  and  requesting 
comments.  The  rates  were  not  amended 
as  a  result  of  this  rate  review. 

On  July  12,  2001,  the  Coast  Guard 
published  a  final  rule  in  the  Federal 
Register  (66  FR  36484)  amending  the 
rates  for  pilotage  on  the  Great  Lakes. 

On  July  19,  2002,  as  the  result  of  a 
lawsuit  filed  by  District  Two,  the  Coast 
Guard  published  a  temporary  final  rule 


in  the  Federal  Register  (67  FR  47464) 
entitled  "Basic  Rates  and  Charges  on 
Lake  Erie  and  the  Navigable  Waters 
From  Southeast  Shoal  to  Port  Huron, 
MI".  The  rule  retiuned  the  rate  in 
District  Two,  Area  5,  to  the  one  that  was 
in  place  prior  to  August  13,  2001. 

On  August  26,  2002,  the  Coast  Guard 
published  a  notice  of  meetings  in  the 
Federal  Register  (67  FR  54836)  for  four 
public  meetings  to  be  held  in  regard  to 
issues  relevant  to  Great  Lakes  Pilotage 
Bridge  Hour  Standards.  The  Coast 
Guard  also  announced  it  is  conducting 
a  review  to  determine  the  appropriate 
bridge  hour  standards. 

Purpose  of  This  Notice  of  Proposed 
Rulemaking  (NPRM) 

The  Coast  Guard  must,  imder  46  CFR 
404.1(b),  conduct  an  annual  review  of 
the  rates  for  pilotage  on  the  Great  Lakes 
using  the  procedures  found  at  Appendix 
C  to  46  CFR  part  404.  In  addition,  every 
five  years  the  Coast  Guard  must  perform 
a  review  using  the  methodology 
contained  in  46  CFR  part  404,  Appendix 
A.  At  Step  2.A  of  Appendix  A,  we 
explain  the  target  pilot  compensation 
for  pilots  providing  service  on 
designated  waters  of  the  Great  Lakes  is 
approximately  tKe  average  annual 
compensation  for  masters  on  U.S.  Great 
Lakes  vessels.  The  target  pilot 
compensation  for  pilots  providing 
service  on  undesignated  waters  of  the 
Great  Lakes  is  approximately  the 
average  annual  compensation  for  first 
mates  of  such  vessels.  We  have 
reviewed  the  current  pilotage  rates  and 
determined  that  they  should  be  adjusted 
to  meet  target  pilot  compensation  and 
allowable  expenses.  Therefore,  in 
accordance  with  46  U.S.C.  9303(f),  and 
on  the  basis  of  the  rate  review  for  2002, 
we  propose  to  amend  the  rates  for 
pilotage  on  the  Great  Lakes  to  meet 
these  needs.  We  would  like  your 
comments  on  the  updated  rates. 

Relationship  of  This  Rulemaking  to  the 
Coast  Guard's  Ongoing  Bridge  Hour 
Study 

On  July  1,  2002,  the  Assistant 
Commandant  for  Marine  Safety, 
Security  and  Environmental  Protection, 
commissioned  a  study  to  review  the 
methodology  for  developing  bridge  hour 
standards  for  Great  Lakes  pilotage  (67 
FR  54836  (August  26,  2002)).  This 
Bridge  Hour  Study  is  scheduled  to  be 
completed  by  January  31,  2003.  The 
Study  will  explore  the  historical, 
development  of  the  bridge  hour 
standard  currently  used  in  the 
ratemaking  methodology  for  U.S.  Great 
Lakes  pilots.  The  goal  of  this  study  is  to 
determine  what  the  appropriate  bridge 
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hour  standard  for  designated  and 
undesignated  waters  should  be  in  each 
of  the  three  Districts.  It  will  explore 
issues  such  as  whether  the  bridge  hour 
standard  should  include  hours 
associated  with  delay,  detention, 
cancellation,  and  travel  time. 

The  findings  of  the  Bridge  Hoiu  Study 
coidd  cause  die  Coast  Guard  to  modify 
the  current  bridge  hour  standard.  Any 
significant  modification  in  the  bridge 
hour  standard  would,  in  tiun,  have  a 
significant  effect  on  the  rate  for  2003 
under  the  existing  methodology.  The 
Coast  Guard  considered  holding  up  the 
ratemaking  process  until  the  results  of 
the  Bridge  Hour  Study  were  available 
and  the  Coast  Guard  made  any 
subsequent  modifications  to  the  bridge 
hoiu*  standard.  Militating  against  this 
approach  however,  were  the  results  of 
the  Coast  Guard's  annual  and  five-year 
audits,  that  indicated  that  the  2003 
season  would  see  a  substantial 
adjustment  in  the  rates.  Ultimately,  the 
Coast  Guard  concluded  that  because  it 
projected  a  substantial  rate  adjustment 
for  2003,  it  should  not  delay  the 
process,  but  should  have  the  new  rate 


published  before  the  beginning  of  the 
new  season.  Accordingly,  the  Coast 
Guard  intends  to  issue  an  interim  rule 
on  or  before  February  14,  2003,  to  be 
effective  March  15,  2003,  in  time  for  the 
new  season. 

Once  it  completes  its  evaluation  of  the 
Bridge  Hour  Study,  the  Coast  Guard 
intends  to  issue  a  final  rule  that 
incorporates  any  appropriate 
modifications  to  the  bridge  hour 
standard  along  with  any  corresponding 
modification  in  pilotage  rates.  The  Coast 
Guard  will  provide  notice  of  any 
proposed  changes  and  solicit  and 
consider  public  comments,  as  well  as 
input  from  the  Great  Lakes  Pilotage 
Advisory  Committee,  before  issuing  its 
final  rule. 

What  Is  the  Coast  Guard  Proposing  in 
This  Rulemaking? 

We  propose  to  change  the  pilotage 
rates  for  waters  treated  in  46  CFR 
401.405,  401.407,  and  401.410  as 
follows: 


If  you  require  pilotage  in: 


The  rate  would: 


Area  1  (Designated)  Increase  23%. 

Table  A.— District  One 


If  you  require  pilotage  in: 

Area  2 ....,,.,...^........,„^, 

Area  4 

Area  5  (Designated)  

Area  6 

Area  7  (Designated) 

Area  8 


The  rate  would: 


Increase  62%. 
Increase  31%.' 
Increase  17%. 
Increase  20%. 
Increase  3%. 
Increase  28%. 


We  also  propose  to  increase  the 
pilotage  rates  for  the  "Cancellation, 
delay  or  interruption  in  rendering 
services"  and  "Basic  rates  and  charges 
for  carrying  a  U.S.  pilot  beyond  normal 
change  point  or  for  boarding  at  other 
than  the  normal  boarding  point"  in  46 
CFR  401.420  and  401.428,  respectively, 
by  25  percent — the  average  rate  change 
for  all  districts. 

Discussion  of  Methodology 

This  proposed  rulemaking  follows  the 
methodology  detailed  in  46  CFR  part 
404,  Appendix  A,  including  the  step-by- 
step  five-year  ratemaking  calculations 
contained  in  Appendix  A.  We 
summarize  these  calculations  in  the 
following  tables  (and  explain  them  in 
more  detail  afterwards): 


Area  1 

St.  Lawrence 

River 


Area  2 
Lake  Ontario 


Total 
District  One 


Step  1,  Projection  of  operating  expenses  

Step  2,  Projection  of  target  pilot  compensation  

Step  3,  Projection  of  revenue 

Step  4,  Calculation  of  investment  base  

Step  5,  Determination  of  target  retum  on  investment 

Step  6,  Adjustment  determination  

Step  7.  Adjustment  of  pilotage  rates 


$315,253 

$1,040,742 

$1,105,233 

$50,000 

7.04% 

$1 ,356,243 

1.23  (+23%) 


$284,253 

$734,562 

$629,149 

$50,000 

7.04% 

$1,019,063 

1.62  (+62%) 


$559,506 

$1,775,304 

$1,734,382 

$100,000 

7.04% 

$2,375,306 

1 .37  (+37%) 


Table  B.— District  Two 


Area  4  Lake 
Erie 


Area  5  South- 
east Shoal  to 
Port  Huron, 
Ml 


Total  District 
Two 


Step  1,  Projection  of  operating  expenses  

Step  2,  Projection  of  target  pilot  compensation  

Step  3,  Projection  of  revenue  ..'. 

Step  4,  Calculation  of  investment  base  

Step  5,  Determination  of  target  retum  on  investment 

Step  6,  Adjustment  determination  

Step  7,  Adjustrnent  of  pilotage  rates 


$312,726 

$612,135 

$705,015 

$89,734 

7.04% 

$925,306 

1.31  (+31%) 


$497,445 

$1,214,199 

$1 ,461 ,069 

$140,353 

7.04% 

$1,712,340 

1.17  (+17%) 


$810,171 

$1,826,334 

$2,166,084 

$230,087 

7.04% 

$2,637,646 

1.22  (+22%) 


Table  C— District  Jhree 


Area  6 
Lakes  Huron 
and  Michigan 


Area  7 

St.  Mary's 

River 


Area  8 
Lake  Superior 


Total  District 
Three 


Step  1,  Projection  of  operating  expenses 

Step  2,  Projection  of  target  pilot  compensation 

Step  3,  Prelection  of  revenue  

Step  4,  Calculation  of  investment  base  

Step  5,  Determination  of  target  return  on  investment 
Step  6,  Adjustment  determination 


$616,292 
$1,224,270 
$1 ,540.306 
$1 1 1 ,668 
7.04% 
$1,841,115 


$462,219 

$693,828 

$1,119,819 

$83,752 

7.04% 

$1,156,463 


$462,219 

$856,989 

$1 ,030,693 

$83,752 

7.04% 

$1,319,623 


$1,540,730 

$2,775,087 

$3,690,818 

$279,172 

7.04% 

$4,317,201 
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Table  C— District  Three— Continued 

_ 

Area  6 
Lakes  Huron 
and  Michigan 

Area  7 

St.  Mary's 

River 

Area  8 
Lake  Superior 

Total  District 
Three 

Step  7,  Adjustment  of  pilotage  rate 

$1.20  (+20%) 

1.03  (+3%) 

1.28  (+28%) 

1.17  (+17%) 

-fere  is  a  detailed  explanation  of  our 
step-by-step  calculations: 

Step  l.A:  Submission  of  Financial 
Information 

The  first  step  is  gathering  financial 
data  fi'om  each  of  the  three  Great  Lakes 
pilots'  districts.  Each  district  must 
obtain  an  audit  by  an  independent 
Certified  Public  Accovuitant  (CPA)  and 
submit  it  to  the  Acting  Director  (the 
Director)  of  Great  Lakes  Pilotage,  in 
accordance  with  46  CFR  403.300. 

Step  l.B:  Determination  of 
Recognizable  Expenses 

The  Director  determines  which 
association  expenses  will  be  recognized 
for  ratemaking  piuposes  each  year.  The 
Director  hires  an  independent  CPA  to 
review  the  expenses  reported  by  the 
associations  using  the  guidelines 
contained  in  46  CFR  404.05.  To 
determine  which  expenses  were 
reasonable  and  necessary  to  include  in 
our  2002  rate  review,  we  used  the 
Director's  independent  audit  of  the 
associations  for  2001.  In  the  following 
paragraphs,  we  discuss  some  of  the 


audit's  details.  We  have  also  provided  a 
table  containing  the  expenses 
recognized  and  approved  by  the 
Director. 

We  calculate  target  pilot 
compensation  for  both  designated  and 
undesignated  waters  each  year  based  on 
the  ciuxent  union  contract  for  first  mates 
on  U.S.  Great  Lakes  vessels.  We  add  that 
amount  to  the  total  expenses  to 
determine  the  revenue  needed  for 
ratemaking  purposes. 

In  2001,  to  support  safety  and  ongoing 
professional  development,  each 
association  was  asked  to  develop  a 
continuing  education  program  for 
registered  pilots  and  to  submit  to  the 
Director  a  proposed  armual-budget.  The 
purpose  of  the  program  is  to  keep 
registered  pilots  aware  of  safety  issues 
and  to  refi'esh  their  skiUs.  The  Director 
approved  each  district's  program 
together  with  their  estimate  of  yearly 
costs  (District  One,  $30,000;  District 
Two,  $40,000;  and  District  Three, 
$50,000)  and  included  these  amounts  in 
their  respective  expense  bases  in  the 
final  rule  published  on  July  12,  200-1,  in 


the  Federal  Register  (63  FR  68697)  with 
the  new  rates  becoming  effective  August 
13,  2001.  The  Director's  2001  audit 
disclosed  that  the  pilots'  associations 
during  the  remainder  of  the  2001 
navigation  season  were  only  able  to 
expend  approximately  50  percent  of  the 
Director's  training  allocation  that  was 
included  in  the  final  rule  (63  FR  68697). 
Therefore,  the  Director  is  adjusting  the 
expense  base  of  each  pilots'  association 
to  reflect  the  full  amount  the  Director 
previously  approved  (District  One, 
$30,000;  District  Two,  $40,000;  and 
District  Three,  $50,000).  This  will 
ensure  adequate  funding  for  this 
program  on  a  continuing  yearly  basis. 
The  Director  will  continually  monitor 
the  plans  to  ensure  they  are  effectively 
implemented,  that  the  money  is 
accoimted  for  and  applied  properly  to 
each  district's  Continuing  education 
account.  The  Director  reserves  the  right 
to  modify  each  plan  as  necessary. 

Accordingly,  the  Director  has  added 
the  following  amounts  to  each  district's 
expense  base  to  support  this  program  on 
a  yearly  basis' 


District 
One 


District 
Two 


District 
Three 


2001  Expenditure 

Director's  Adjustment 

Total  Yearty  Training 


$8,128 
21.872 


$19,500 
20,500 


30,000 


40,000 


$25,000 
25.000 


50.000 


I 


Additionally,  effective  August  1 , 
2002,  the  current  union  contract  for  first 
mates  on  the  Great  Lakes  stipulates: 
"that  employers  will  make  matching 
contributions  for  each  participating 
4Gl(k)  plan  employee  in  an  amount 
equal  to  50  percent  of  the  employee's 
contribution,  to  a  maximum  of  5  percent 
of  a  participating  employee's 


compensation."  District  Two  has  a 
pension  plan,  while  District  Three  has 
a  401(k)  plan.  District  One  does  not 
provide  either  a  401  (k)  or  pension  plan 
for  its  members.  Therefore,  to  conform 
to  the  cvurent  union  contract  for  first 
mates  in  accounting  for  an  employer's 
contribution  of  50  percent,  expense 
bases  of  Districts  Two  and  Three  are 

Recognizable  Expenses 


increased  by  $41,817  and  $66,159  based 
on  their  total  employee  401(k)/pension 
contributions  in  2001  of  $83,634  and 
$132,318,  respectively. 

The  following  table^displays  audit 
results,  along  with  the  CPA's  and 
Director's  adjustments: 


District  One 


District  Two 


District  Three 


Reported  expenses  tor  2001  

Proposed  adjustments  (independent  CPA) 


$687,591 
Equalization  Between 

Districts: 
$10,120 
$62,096 


$1,386,376 
Equalization  Between 

Districts: 
None 


$1,336,710 
Equalization  Between 

Districts: 
$143,035 
$152,535 
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Recognizable  Expenses— Continued 

District  One 

District  Two 

District  Three 

Reimbursed  Ex- 

Reimbursed Ex- 

Reimbursed Ex- 

penses: 

penses: 

penses: 

($13,000) 

($83,376) 

($163,207) 

* 

($174,414) 
($211,849) 

Not  Recognized  or  Al- 

Not Recognized  or  Al- 

Not Recognized  or  Al- 

i                      • 

lowed: 

lowed: 

lowed: 

($782) 

($74) 

($995) 

■ 

($43,100) 

($720) 
($28,124) 

($19,780)  " 

■ 

Misdassified  Ex- 

Misdassified Ex- 

Misdassified Ex- 

penses: 

penses: 

penses: 

. 

($4,500) 

($8,600) 

($4,050) 

($11,740) 

($20,470) 

($23,100) 

($120,377) 

Undocumented  Ex- 

Undocumented Ex- 

Undocumented Ex- 

penses: 

penses; 

penses: 

■ 

None 

($125,559) 

None 

Total  fxoensss  2001  + 

$566,308 

$733,190 

$1,421,148 

Inflation  adjustment  (2%)                   

$11,326 

$14,664 

$28,423 

DirPTtor**?  adiustments                         '.    

$21,872 

$20,500 

$25,000 

$41,817 

$66,159 

Total  projected  expenses  for  2003  pilotage  season  

$599,506 

$810,171 

$1,540,730 

The  following  is  a  summary  of  the 
independent  CPA's  major  findings  and 
proposed  adjustments,  al«ng  with  the 
Director's  corresponding  adjustments: 

Summary  of  Major  Findings  and 
Proposed  Adjustments 

We  divided  the  adjustments  we  made 
to  the  reported  expenses  into  five 
categories:  (1)  equalization  among 
districts,  (2)  reimbursed  expenses,  (3) 
expenses  not  reasonable  or  necessary  for 
pilotage  services  (46  CFR  404.5(a)),  (4) 
misdassified  expenses,  and  (5)  . 
undocumented  expenses. 

(1)  Equalization  Among  Districts 

The  Coast  Guard  must  ensure  that 
each  association's  expenses  are 
analyzed  fairly  and  consistently  with 
the  other  associations  because  of  how 
they  are  organized.  The  associations  of 
Districts  One  and  Three  are  organized  as 
partnerships,  while  the  association  of 
District  Two  is  organized  as  a 
corporation.  Because  of  this  difference, 
the  District  Two  association  pays  the 
employer's  share  of  Social  Security  and 
Medicare  taxes,  insurance,  and  travel 
expenses  out  of  corporate  funds.  In  the 
associations  of  Districts  One  and  Two, 
the  individual  pilots  pay  these  expenses 
because  each  pilot  is  self-employed.  - 
Because  these  taxes,  insurance,  and 
travel  expenses  are  legitimate  business 
expenses  that  should  be  recognized  for 
ratemaking  purposes,  funds  for  these 
expenses  have  been  added  to  District 
One  and  Three's  expense  bases  on  the 
independent  CPA's  recommendation.  In 
District  One,  $62,096  in  Social  Security 


and  Medicare  taxes,  and  $10,120  in 
travel  expenses  have  been  added  to  the 
expense  base.  In  District  Three, 
$143,035  in  Social  Security  and 
Medicare  taxes,  along  with  $152,535  in 
travel  expenses  have  been  added  to  the 
expense  base. 

(2)  Reimbursed  Expenses 

The  independent  CPA  found  that  a 
number  of  expenses  are  reimbursed  to 
the  pilots'  associations  and 
recommended  that  these  expenses 
should  not  be  included  in  each  district's 
expense  base.  Examples  are 
reimbursement  from  one  pilots' 
association  to  another  for  shared  pilot 
boats  and  dispatch,  reimbursement  for 
dividends  received  on  Workmen's 
Compensation  premiums,  and 
reimbursement  from  Canadian  pilots  for 
shared  administrative  expenses, 
dispatch,  and  pilot  boat  services. 

The  Director  agrees  with  the 
independent  CPA's  recommendation  to 
deduct  these  reimbursed  expenses  from 
the  expense  bases  of  the  districts. 
Although  these  are  legitimate  business 
expenses,  they  are  paid  for  by  other 
districts  or  parties,  not  by  the 
associations  claiming  them,  and,  as 
such,  should  not  be  included  in  the 
expense  base  of  the  district  being 
reimbursed.  In  District  Two,  we 
deducted  $174,414  and  $83,376  in 
reimbursed  expenses  for  pilotage  and 
dispatch  services  and  for  the  refund  of 
Workmen's  Compensation  premiums  of 
$211,849,  ft-om  the  expense  base. 
Likewise,  in  District  Three,  we  deducted 
$163,207  in  reimbursed  expenses  for 


pilotage  and  in  dispatch  services  from 
the  expense  base. 

Settlement  of  a  lawsuit  in  2002 
reimbursed  the  District  One  Pilots' 
Association  $13,000  in  legal  fees. 
Accordingly,  we  have  deducted  this 
reimbursed  amount  from  the  expense 
base. 

(3)  Expenses  Not  Recognized  or  Not 
Allowed  as  Reasonable  or  Necessary  for 
the  Provision  of  Pilotage  Services  (46 
CFR  404.5(a) 

Excessive  capital  lease  costs 
associated  with  the  rental  of  two  pilot 
boats,  lobbying  expenses,  and  certain 
miscellaneous  expenses  (advertising, 
business  promotion,  and  donations) 
were  identified  as  unnecessary  for  the 
provision  of  pilotage  services. 

During  2001,  District  Two  paid  Erie 
Leasing  $62,950  in  lease  cost  for  the 
rental  of  two  pilot  boats.  The  Director 
considers  this  cost  unreasonable.  In  46 
CFR  404.5(a)(3),  it  states: 

Lease  costs  for  both  operating  and  capital 
leases  are  recognized  for  ratemaking 
purposes  to  the  extent  that  they  conform  to 
market  rates.  In  the  absence  of  a  comparable 
market,  lease  costs  are  recognized  for 
ratemaking  purposes  to  the  extent  that  they 
conform  to  depreciation  plus  an  allowance 
for  return  on  investment  (computed  as  if  the 
asset  had  been  purchased  with  equity 
capital).  The  portion  of  lease  costs  that 
exceed  these  standards  is  not  recognized  for 
ratemaking  purposes. 

Using  this  methodology,  with  the  cost 
of  the  pilot  boats  being  $315,000,  a 
market  return  of  7.04  percent,  and  a 
depreciation  amount  of  $9,450,  the 
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result  is  an  allowable  lease  expense  of 
$31,626  ($315,000  x  7.04%  =  $22,176  + 
$9,450  =  $31,626).  To  bring  pilot-boat 
expenses  of  District  Two  into  line  with 
those  of  Districts  One  and  Three,  the 
Director  is  reducing  District  Two's 
expense  base  by  $28,124  ($59,750  rental 
fee  -  $31,626  allowable  fee  =  $28,124 
excessive  lease  fee). 

The  Director,  in  consultation  with  the 
District  One  Pilots'  Association, 
identified  $43,100  in  lobbying  expenses 
and  has  deducted  this  amount  from  its 
expense  base  because  they  are  not 
recognized  for  ratemaking  purposes. 

In  addition,  the  independent  CPA  has 
reco^lmended  a  deduction  from  District 
One's  expenses  of  $782  for  advertising, 
two  deductions  from  District  Two's 
expenises  in  amounts  of  $74  for  business 
promotion  and  $720  for  donations,  and 
$995  from  District  Three's  expense  base 
for  donations.  None  of  these  expenses  is 
necessary  for  the  provision  of  pilotage 
services.  The  independent  CPA  further 
recommended  a  deduction  of  $19,780 
from  District  Three's  expenses  for  an 
uncoUectable  account  or  bad  debt. 
While  this  treatment  of  bad  debt  is  an 
acceptable  practice  for  financial 
reporting,  it  is  unnecessary  for 
ratemaking  in  that  it  is  a  one-time,  non- 
recurring expense.  The  Director  agrees 
with  the  independent  CPA  and  has 
deducted  all  these  expenses  from  the 
expense  bases. 

(4)  Misclassified  Expenses 

The  independent  CPA  recommended 
deductions  of  $4,500,  $11,740,  and 
$120,377  from  District  One,  $8,600  and 
$20,470  from  District  Two,  and  $4,050 
and  $23,100  from  District  Three  because 
these  payments  were  made  dfrectly  to 
pilots  as  compensation.  District  One 
paid  $4,500  to  registered  pilots  to  train 
temporarily  registered  pilots  on  Lake 


Ontario  and  $120,377  to  an  independent 
registered  pilot  for  the  provision  of 
pilotage  services.  District  Two  made 
payments  to  pilots  in  the  amoimt  of 
$8,600  to  attend  yearly  meetings.  This 
w£Ls  paid  in  addition  to  pajmients  to 
pilots  for  travel  and  per  diem  (expenses. 
Additionally,  District  One  made 
payments  of  $11,740  in  tuiion  dues. 
District  Two  made  payments  of  $20,470 
in  association  dues,  and  District  Three 
made  payments  of  $4,050  and  $23,100 
for  subscriptions  and  union  dues.  The 
Director  agrees  with  the  independent 
CPA  because  the  payments  benefit 
pilots  and  will  be  treated  as  pilot 
compensation  in  accordance  with  46 
CFR  404.5(a)(6),  and  he  deducted  these 
payments  from  the  districts'  expense 
bases. 

[5]  Undocumented  Expenses 

A  detailed  inspection  of  District 
Two's  expense  accoiuits  and  annual 
audited  financial  statements  disclosed 
payments  of  $38  daily  per  diem  to  each 
pilot  based  on  days  available.  These 
pajmients  in  November  2001  and  late 
December  2001  totaled  $125,559  and 
were  not  documented.  The  Internal 
Revenue  Service  procedures  (Rev.  Proc. 
2001—47)  require  substantiation  as  to 
time,  place,  and  piu-pose  of  expenses 
paid.  These  payments  were  in  addition 
to  properly  dociunented  travel  and  per 
diem  payments  made  throughout  the 
year.  The  total  combined  per  diem  (food 
and  incidental)  expense  claimed 
actually  exceeded  the  maximum  amoiuit 
possible  if  every  pilot  would  have  been 
on  travel  for  every  day  during  the 
season.  The  travel  regulations  do  not 
contemplate  a  payment  based  on  "days 
available"  for  travel.  The  independent 
CPA  recommended  that  $125,559  be 
deducted  from  District  Two's  expense 
base.  The  Director  agrees  and  has 

District  One 


deducted  the  amount  from  the  expense 
base  and  treated  it  as  pilot 
compensation  in  accordance  with  46 
CFR  404.5(a)(6).  Properly  substantiated 
and  documented  travel  and  per  diem 
costs  incurred  while  a  pilot  is  engaged 
•in  legitimate  travel  in  connection  with 
the  provision  of  pilotage  service  will  be 
recognized  for  ratemaking  purposes. 

Step  l.C:  Adjustment  for  Inflation  or 
Deflation 

To  adjust  expenses  for  inflation  (there 
being  no  deflation,  yet),  we  increased 
the  total  recognized  expenses  for  each 
association  by  two  percent.  This  figure 
is  based  on  the  approximate  average 
change  in  the  Consumer  Price  Index 
(CPI)  from  July  2001  to  November  2002. 

Step  l.D:  Projection  of  Operating 
Expenses 

Once  all  adjustments  are  made  to  the 
recognized  operating  expenses,  the 
Director  projects  these  expenses  for  each 
pilotage  area.  The  Director  considers 
foreseeable  circumstances  that  could 
afl^ect  the  accuracy  of  the  expenses  as 
projected  and,  as  well  as  possible, 
determines  the  "projection  of  operating 
expenses." 

District-wide  general  and 
administrative  expenses  are  apportioned 
to  each  area  according  to  the  number  of 
pilots  in  that  area.  Expenses  that  are 
attributable  to  a  pilotage  area  are 
applied  dfrectly  to  it.  For  instance,  in 
District  One,  approximately  $31,000  in 
tcixi  expense  is  directly  atfributable  to 
Area  1 ;  but  the  remaining  general  and 
administrative  expense  in  District  One 
is  then  apportioned  according  to  the 
number  of  pilots  assigned  to  Areas  1 
and  2.  The  results  of  Step  l.D  for  each 
district  are  displayed  as  follows: 


. 

Area  1 

St.  Lawrence 

River 

Area  2 
Lake  Ontario 

Total 
District  One 

Pr 

Qiection  of  ODeratina  exoenses  

$315,253 

$284,253 

$599,506 

^ 

District  Two 

5 

Area  4 
Lake  Erie 

Area  5 

Southeast 

Shoal  to  Port 

Huron,  Ml 

Total 
District  Two 

Pr 

oiection  of  ooeratina  exoenses               

$312,726 

$497,445 

$810.17.1 
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Projection  of  operating  expenses 


District  Three 


Areas 
Lakes  Huron 
and  Michigan 


$616,292 


Area  7 
St.  Mary's  River 


$462,219 


Areas 
Lake  Superior 


$462,219 


Total 
District  Three 


$1,540,730 


Step  2.  A:  Determination  of  Target  Rate 
of  Compensation 

For  pilots  providing  service  in 
undesignated  waters,  the  target  rate  of 
compensation  is  approximately  the 
average  yearly  compensation  earned  by 
first  mates  on  U.S.  Great  Lakes  vessels. 
Effective  August  1,  2002,  according  to 
the  American  Maritime  Officers  Union 
(AMOU),  the  average  yearly 
compensation  is  $122,427.  This  rate 
covers  wages  and  benefits,  which 
comprises  work  days,  vacation  pay, 
weekend  pay,  holiday  pay,  bonuses, 
clerical  pay,  medical  and  pension 
benefits. 

For  pilots  providing  services  in 
designated  waters,  the  target  rate  of 
compensation  is  calculated  as  1.5  times 
the  yearly  salar>'  of  a  first  mate  plus 
benefits,  (1.5  x  100,944  =  $151,416 
(Yearly  Salary)  +  $22,041  (Benefits)  = 
$173,457  (Pilot  Target  Compensation 
effective  August  1.  2002). 

The  Coast  Guard  adopted  this  method 
of  calculating  the  rate  because  it  most 
accurately  achieves  the  stated  goal  of 


approximating  the  salary  of  a  Great 
Lakes  Master.  This  method  is  the  same 
method  we  used  in  the  final  rule 
establishing  rates  in  1997  (62  FR  5917 
(February  10,  1997))  and  again  in  2001 
(66  FR  36484  {July  12,  2001)). 

Effective  August  1,  2002,  the  daily 
contractual  rate  of  wages  for  first  mates 
is  $207.70.  We  multiply  the  daily  rate 
by  54  days  (30.5  work  days,  15  vacation 
days,  4  weekend  days,  1.5  holidays,  and 
3  bonus  days)  to  determine  the  monthly 
rate  for  undesignated  waters.  This 
monthly  rate  is  then  multiplied  by  1.5 
to  determine  the  monthly  rate  for 
designated  waters  (monthly  rate  for 
undesignated  waters  xl.5  =  monthly 
rate  for  designated  waters).  Only  then  is 
the  cost  of  benefits  (pensions,  health 
care,  and  clerical  support)  added  to  the 
monthly  rates  for  both  undesignated  and 
designated  waters.  These  figures  are 
then  multiplied  by  9  to  yield  total  yearly 
target  pilot  compensation.  The 
calculation  goes  as  follows:  the  daily 
rate  of  wages  specified  in  the  first  mates' 
union  contract,  effective  August  1,  2002, 


is  $207.70.  The  daily  rate  is  then 
multiplied  by  54  to  determine  the 
monthly  rate,  $11,216.  Added  to  this 
figure  are  the  monthly  costs  of  first 
mates'  clerical  support,  $126;  health 
benefits,  $1,748;  and  their  pension, 
$513.  The  monthly  total  of  wages  and 
benefits  comes  to  $13, 603.  This  figure  is 
then  multiplied  by  9  to  yield  a  total 
target  pilot  compensation  for 
undesignated  waters  of  $122,427. 

For  designated  waters,  the  monthly 
rate  of  wages,  calculated  above,  is 
multiplied  by  1.5,  totaling  $16,824.  To 
this  figure,  we  add  the  monthly  cost  of 
a  masters'  clerical  support,  $188;  the 
monthly  health  benefits,  $1,748;  and  the 
monthly  cost  of  their  pension  benefits, 
$513.  The  monthly  total  of  wages  and 
benefits  now  comes  to  $19,273.  This 
figm'e  is  then  multiplied  by  9,  to  yield 
a  total  target  pilot  compensation  for 
designated  waters  of  $173,457. 

The  table  below  summarizes  how  the 
total  target  pilot  compensation  is 
determined  for  undesignated  and 
designated  waters: 


Monthly  component  ^ 


$207.70  (Daily  Rate)  x  54  (Days) 
$207.70  (Daily  Rate)  x  54  x  1.5  .. 

Clerical  

Health^ 

Pension^ 


Monthly  Total  

Monthly  Total  x  9  Months 


Monthly 
(First  Mate) 
pilots  on  undes- 
ignated waters 


$11,216 


126 

1,748 

513 


13,603 
122,427 


Monthly 
(Master)  pilots 
on  designated 

waters 


$16,824 

188 

1,748 

513 


19,273 
173,457 


1  For  the  purposes  of  the  2002  rate  review,  pilots  areassumed  to  wori<  180  man  days  a  year  for  a  total  of  270  days  for  both  health  and  pen- 
sion benefits  (180  working  days  a  year/60  =  3,  3  x  30  =  90  extra  days  of  payments;  180  working  days  +  90  days  of  extra  payments  =  270  days 
of  payments. 

2  Health  benefits  are  $15,372  a  year,  or  $1 ,748  a  month  for  nine  months  (270  paid  days  a  year  x  $58.26  a  day  worked  =$15,372  of  compensa- 
t(on/9  months  =  $1 .748  a  month.) 

3  Pension  benefits  are  paid  at  the  same  proportion  as  the  health  benefits,  though  at  a  daily  rate  of  $17.09.  Using  the  same  methodology  as  for 
the  health  benefits,  yearly  pension  benefits  are  $4,608  a  year,  or  $513  a  month  for  nine  months  (270  paid  days  a  year  x  $17.09  a  day  worthed  = 
$4,608  a  year;  $4,614  a  year/9  months  =  $513  a  month.) 


Step  2.B:  Determination  of  Niunber  of 
Pilots  Needed 

The  number  of  pilots  needed  in  each 
area  is  determined  by  dividing  the 
projected  bridge  hoiu-s,  excluding  delay 
and  detention  hours  for  each  area,  by 
the  targets  for  each  area  i.e.,  1,000  hours 
in  designated  waters  and  1,800  hours  in 


undesignated  waters.  Projected  bridge 
hours  are  based  on  the  vessel  traffic  that 
pilots  are  expected  to  serve.  The 
Director  projects  that  bridge  hours  for 
the  2003  season  will  be  the  same  as  or 
comparable  to  the  totals  of  2001. 

Dividing  the  projected  annual  number 
of  bridge  hours  per  area  by  the  target 


number  of  bridge  hours  per  pilot 
determines  the  number  of  pilots 
required  in  each  area  to  service  vessel 
traffic. 
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Pilotage  area 


Projected 

Divided  t>y 

2003 

bridge-hour 

bridge  hours 

target 

5,407 

1,000 

6,130 

1,800 

8,298 

1,800 

6,395 

1,000 

19,016 

1.800 

4,320 

1,000 

12,354 

1,800 

Pilots 
required 


Area  1  ^. 

Area  2  

Area  4  , 

Area  5  

Area  6  ' 

Area  7  ; 

Area  8  /. 


5.4 
3.4 
4.6 
6.4 
10.5 
4.3 
6.9 


The  following  bullets  list  the  number 
of  pilots,  by  area,  the  Director  has 
authorized  for  the  2003  navigation 
season: 

•  Area  1:  Six  pilots. 

•  Area  2:  Six  pilots. 

•  Area  4:  Five  pilots. 

•  Area  5:  Seven  pilots. 

•  Area  6:  10  pilots. 

•  Area  7:  Four  pilots. 

•  Area  8:  Seven  pilots. 

In  authorizing  the  number  of  pilots  for 
each  pilotage  area,  the  Director  has 
rounded  up  the  number  of  pilots 
required  in  Areas  1,  2,  4,  and  5,  from  the 
above  table,  for  Districts  One  and  Two 
to  insiue  adequate  pilot  availability. 
Furthermore,  the  Director  has  approved 


two  additional  pilots  for  Area  2  for  a 
total  of  six  pilots  to  equal  the  number 
of  Canadian  pilots  assigned  to  Lake 
Ontario.  This  is  necessary  to  ensure 
pilotage  assignments  are  divided 
equally  between  the  United  States  and 
Canada,  as  specified  in  the 
Memorandum  of  Arrangements  between 
the  Secretary  of  Transportation  of  the 
United  States  and  the  Minister  of 
Transport  of  Canada. 

In  District  Three,  however,  the 
Director  has  rounded  down  the  number 
of  pilots  in  Area  7. (designated  waters) 
to  four  and  rounded  down  the  total 
number  of  pilots  required  in  the 
undesignated  waters  of  Areas  6  and  8 

District  One 


(10.5  +  6.9  =  17.4)  to  17  because  District 
Three  employs  additional  contract 
pilots  to  cover  surges  in  vessel  traffic 
during  the  navigational  season. 

Step  2.C:  Proiection  of  Target  Pilot 
Compensation 

Target  pilot  compensation  for  each 
pilotage  area  is  determined  by 
multiplying  the  target  compensation  for 
each  area  by  the  number  of  pilots  in 
each  area  (i.e.,  six  pilots  are  required  in 
Area  1 ,  target  compensation  for  the 
designated  waters  of  Area  1  is  $173,457, 
6  X  $173,457  =  $1,040,742).  The  results 
for  each  pilotage  area  are  summarized 
below: 


-              ' 

Area  1 

St.  Lawrence 

River 

Area  2 
Lake  Ontario 

Total  District 
One 

Pn 

jjectlon  of  target  pilot  compensation 

$1 ,040,742     .         $734,562 

$1,775,304 

. 

District  Two 

. 

Area  4 
Lake  Erie 

Area  5 

Southeast 

Shoal  to  Port 

Huron,  Ml 

Total 
District  Two  . 

Pn 

jjection  of  taraet  oilot  comoensation  

$612,135 

$1,214,199 

$1,826,334 

District  Three 

1        ..,,,.., 

Area  6 
Lakes  Huron 
and  Michigan 

Area  7 
St.  Mary's  River 

Area  8 
Lake  Superior 

Total 
District  Three 

Pn 

ejection  of  target  pilot  compensation  

$1,224,270 

$693,828, 

$856,989 

$2,775,087 

Step  3.  A:  Projection  of  Revenue 

The  economic  slowdovim  that  began 
in  1999  has  steadily  precipitated  a 
significant  decline  in  Seaway  traffic 
during  the  2001  navigation  season.  The 
most  notable  sign  was  a  downttun  in 
consumer  demand  for  durable  goods, 
which  caused  a  reduction  in  the  flow  of 
imported  steel.  This  combined  with  a 
poor  grain  harvest  in  the  Midwest  and 
Canada  resulted  in  the  lowest  cargo 
voliunes  on  the  Great  Lakes  since  1993. 


Short-term  prospects  for  trade  are  not 
very  encouiraging  considering  the 
imposition  of  steel  tariffs  of  up  to  30 
percent  in  March  of  this  year,  and 
preliminary  shipping  data  for  the  2002 
navigation  season  already  suggests  that 
traffic  could  decline  further.  Therefore, 
for  the  purposes  of  this  NPRM,  the 
Director  is  projecting  that  pilotage 
revenue  and  bridge  hours  for  the  2003 
navigation  season  will  be  comparable  to 
those  of  2001.  This  is  being  done  with 


the  understanding  that  this  projection 
will  be  adjusted  as  necessary  in  a  final 
rule  to  accoimt  for  2002  data  (revenue 
and  bridge  hour  study)  when  they 
become  available  in  late  January  2003. 

The  Coast  Guard  published  a  final 
rule  on  July  12,  2001,  that  amended 
rates  for  pilotage  services  on  the  Great 
Lakes.  That  rule  increased  the  rate  in 
District  One,  Area  1  by  4  percent; 
increased  the  rate  in  Area  2  ^y  17 
percent;  increased  the  rate  in  District 
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Two,  Area  4  by  3  percent;  increased  the 
rate  in  District  Three,  Area  6  by  4 
percent;  and  increased  the  rate  in  Area 
7  by  9  percent.  There  was  a  5  percent 
decrease  in  the  rate  for  Area  5,  while  the 
rate  in  Area  8  went  unchanged. 

As  a  result  of  a  lawsuit  filed  by 
District  Two,  the  Coast  Guard  published 
a  temporary  final  rule  on  July  19,  2002. 
The  rule  retiuned  the  rate  in  District 
Two,  Area  5,  to  the  one  that  was  in 
place  prior  to  August  13,  2001.  The 
result  of  this  rule  was  a  rate  increase  of 
5  percent,  which  became  effective 
August  20,  2002. 

To  acciuately  project  2003  revenues, 
we  must  adjust  or  "align"  2001 
revenues  to  reflect  the  changes  in  the 
rates  referenced  above.  Accordingly,  the 
aforementioned  percentage  changes  in 
pilotage  rates  for  each  pilotage  area  were 
applied  (multiplied  by  a  factor  to  reflect 


an  increase  or  decrease)  to  the  total 
pilotage  revenues  in  each  area,  collected 
prior  to  August  13,  2001  (the  effective 
date  of  the  rate  adjustment),  except  for 
District  Two,  Area  5.  The  adjusted 
revenues  for  each  area  were  then  added 
to  the  revenues  collected  after  August 
13,  2001,  in  each  area  to  obtain  total 
adjusted  revenue  for  each  area.  To 
account  for  the  initial  rate  decrease  and 
subsequent  increase  in  District  Two, 
Area  5,  pilotage  revenues  collected  after 
August  19,  2001,  were  adjusted  to 
reflect  the  5  percent  increase  effective 
August  19,  2002,  (i.e.,  $782,914  x  1.05 
=  $822,060)  and  then  added  actual  area 
revenues  collected  prior  to  August  19, 
2001,  to  obtain  the  total  adjusted 
revenue  for  Area  5. 

In  previous  rulemakings,  actual 
revenue  for  each  pilotage  area  was  not 
available.  Only  total  revenue  for  the 

District  One 


districts  was  being  provided  in  financial 
statements.  As  a  result,  total  revenue  for 
each  district  was  apportioned  among 
pilotage  areas  based  on  the  number  of 
pilots  authorized.  Often  this 
apportionment  did  not  accurately 
approximate  or  reflect  the  actual 
revenue  collected  in  a  given  pilotage 
area,  most  notably  in  Area  7  of  District 
Three,  where  in  2001  actual  revenue 
exceeded  the  apportioned  amount  by 
approximately  $450,000.  In  the  past, 
this  apportionment  caused  an  inflated 
pilotage  rate  in  one  area  and  also  caused 
deflated  rates  in  other  areas.  This  year, 
with  the  cooperation  of  the  districts,  we 
were  able  to  account  for  revenue  in  each 
of  their  respective  pilotage  areas.  Using 
actual  revenues  greatly  enhances  the 
equity  of  the  rate  structure.  The  results 
of  Step  3. A  for  each  district  are 
summarized  below: 


Projection  of  revenue 


St 


Area  1 

Lawrence 

River 


$1,105,233 


Area  2 
Lake  Ontario 


$629,149 


Total  District 
One 


$1,734,382 


District  Two 


Projection  of  revenue 


Area  4 
Lake  Erie 


$705,015 


Area  5 

Southeast 

Shoal  to  Port 

Huron  Ml 


$1,461,069 


Total  District 
Two 


$2,166,084 


Projection  of  revenue 


District  Three 


Area  6 
l^kes  Huron 
and  Michigan 


$1,540,306 


Area  7 
St.  Mary's  River 


$1,119,819 


Area  8 
Lake  Superior 


$1,030,693 


Total 
District  Three 


$3,690,818 


Step  4:  Calculation  of  Investment  Base 

In  46  CFR  part  404,  Appendix  A,  Step 
5(3),  it  states  that  "Assets  subject  to 
return  on  investment  *   *   *  must  be 
reasonable  in  purpose  and  amount.  If  an 
asset  or  other  investment  is  not 
necessary  for  the  provision  of  pilotage 
services,  that  portion  of  the  retiun 
element  is  not  allowed  for  ratemaking 
purposes."  In  calculating  rate  of  retiun 
the  Director  considers  property, 
equipment  and  cash  necessary  to  cover 
pilots'  associations  expenses  during  the 
three-month  period  the  St.  Lawrence 
Seaway  is  closed.  Some  pilots' 
associations  throughout  the  course  of 
the  navigation  season  choose  to 
accumulate  large  cash  balances  from 
revenue  received  for  pilotage  service 
rather  than  distribute  the  money  as  pilot 


compensation.  These  large  cash 
balances  are  reflected  on  their  balance 
sheet  as  cash  assets  at  the  close  of  the 
calendar  year  (December  31).  A 
significant  portion  of  these  cash  assets 
are  then  immediately  distributed  the 
next  calendar  year  as  pilot 
compensation.  The  net  effect  inflates 
their  investment  base  at  the  end  of  the 
calendar  year.  The  Director's  inclusion 
of  cash  assets  in  excess  of  what  is 
required  to  operate  during  this  period 
would  encourage  these  associations  to 
lumecessarily  inflate  their  investment 
bases  and  provide  a  soiuce  of  return 
available  to.few,  if  any,  other  private 
businesses.  An  analysis  of  pilots' 
associations'  investment  bases  indicates 
that,  ever  since  the  concept  of  retiim  on 
investment  was  introduced  into  the 


ratemaking  methodology.  Districts  Two 
and  Three  have  greaUy  increased  their 
bases.  In  District  Two,  the  base  went 
ft-om  $265,488  in  1995  to  $413,998  in 
1996,  of  which  only  $116,041 
represented  property  and  equipment.  In 
District  Three,  it  went  from  $119,823  in 
1995  to  $994,896  in  1996,  of  which  only 
$25,583  represented  property  and 
equipment. 

In  addition  to  property  and 
equipment,  the  Director  is  recognizing 
$100,000,  $150,000,  and  $200,000  for 
inclusion  in  the  investment  base  for 
Districts  One,  Two,  and  Three, 
respectively,  as  cash  necessary  to  cover 
operating  expenses  diuing  the  months 
the  St.  Lawrence  Seaway  is  closed. 
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The  investment  base  (Step  4)  as 
calculated  for  each  district  is  displayed 
below: 


District  One 


• 

Area  1 

■St.  Lawrence 

River 

Area  2 
Lake  Ontario 

Total 
District  One 

c 

alculation  of  investment  base  

$50,000 

$50,000 

$100  000 

District  Two                         '                 ' 

1 

Area  4 
Lake  Erie 

Area  5 

Southeast 

Shoal  to  Port 

Huron,  Ml 

Total 
District  Two 

c 

alculation  of  investment  base  

$89,734 

$140,353 

$230  087 

District  Three 

Area  6  Lakes 

Huron  and 

Michigan 

Area? 
St.  Maiy's  River 

Area  8 
Lake  Superior 

Total 
District  Three 

c 

Eilculation  of  investment  base  

$111,668 

$83,752 

$83,752 

$279,172 

Step  5:  Determination  of  Target  Rate  of  Return 

The  target  rate  of  return  on  investment  (ROI)  for  2002  was  set  at  7.04  percent.  This  is  based  on  the  preceding  year's 
(2001 's)  average  annual  rate  of  return  of  new  issues  of  high-grade  corporate  seciuities  (Moody's  AAA  rating,  average  return)^ 

Step  6:  Adjustment  Determination  (Revenue  Needed) 

We  made  the  adjustment  determination  (revenue  needed  to  cover  operating  expenses  and  pilot  compensation)  using  the 
numbers  listed  above  and  following  the  formula  foimd  in  Step  6  of  46  CFR  part  404,  Appendix  A.  The  results  for  each 
district  are  displayed  below: 

District  One 


Area  1 

St.  Lawrence 

River 

Area  2 
Lake  Ontario 

Total 
District  One 

Adjustment  detennination  

$1,356,243 

$1,019,063 

$2,375,306 

District  Two 

. 

Area  4 
Lake  Erie 

Area  5 

Southeast 

Shoal  to  Port 

Huron,  Ml 

Total 
District  Two 

Adjustment  determination  

$925,306 

$1,712,340 

$2,637,646 

District  Three      . 

, 

Area  6 
Lakes  Huron 
and  Michigan 

Area  7 
St.  Mary's  River 

Area  8 
Lake  Superior 

Total 
District  Three 

Adjustment  determination  

$1,841,115 

$1,156,463             $1,319,623 

$4,317,201 

Step  7:  Adjustment  of  Pilotage  Rate 

To  determine  the  adjustments  to 
pilotage  rates  in  each  area,  we 
rriultiplied  the  current  pilotage  rate  in 
the  area  by  the  rate  multiplier.  The  rate 
multiplier  is  calculated  by  dividing  the 


revenue  needed  (from  Step  6)  by  the 
revenue  projection  (from  Step  3)  for 
each  area.  The  Director  proposes  to 
amend  the  pilotage  rates  for  the  waters 
treated  in  46  CFR  401.405  through  46 
CFR  401.410  with  the  rates  obtained  by 


multiplying  the  ciurent  pilotage  rates 
times  the  rate  multiplier  for  each 
pilotage  area.  The  Adjustments  of 
Pilotage  Rates  (Step  7)  for  each  district 
are  displayed  below: 
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District  One 


Adjustment  of  pilotage  rates 


District  Two 


Adjustment  of  pilotage  rates 


District  Three 


Adjustment  of  pilotage  rate 


Area  1 

St.  Lawrence 

River 


1.23(23%) 


Area  2 
Lake  Ontario 


1.62  (+62%) 


Area  4 
Lake  Erie 


1.31  (+31%) 


Area  5 

Southeast 

Shoal  to  Port 

Huron,  Ml 


1.17  (+17%) 


Area  6 
Lakes  Huron 
and  Michigan 


1.20  (+20%) 


Area  7 

St.  Mary's 

River 


1.03  (+4) 


Area  8 
Lake  Superior 


Total  District 
One 


1.37  (+37%) 


Total  District 
Two 


1.22  (+22%) 


1.28  (+28%) 


Total  District 
Three 


1.17  (+17%) 


Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
poHcies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040  (February  26,  1979)). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procediues  of  DOT  is  uimecessary. 
This  proposed  rule  would  make 
adjustments  to  the  pilotage  rates  paid  by 
foreign  flagged  ships  for  the  2003  Great 
Lakes  navigational  season.  While  these 
adjustments  to  pilotage  rates  may  seem 
relatively  large  they  actually  represent  a 
small  change  to  the  overall  cost  of 
moving  these  vessels  through  the  St. 
Lawrence  Seaway  system.  The  Coast 
Guard  used  the  ratemaking  methodology 
found  in  46  CFR  part  404,  Appendix  A, 
to  identify  adjustments  necessary  to 
achieve  target  pilot  compensation  and 
association  expenses  by  establishing 
these  new  pilotage  rates.  This 
ratemaking  methodology  is  designed  to 
annually  review  pilotage  rates  in  order    . 
to  avoid  fluctuations  in  pilot 
compensation  thus  avoiding  large 
changes  in  pilotage  rates.  This  notice  of 
proposed  rulemaking  (NPRM)  provides 
a  step-by-step  economic  guide  to  show 
how  the  pilotage  rates  would  be 
changed.  The  results  of  this  proposed 
rulemaking  are  in  keeping  with  the 


Coast  Guard's  desire  for  a  fair  and 
efficient  pilotage  system. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jiuisdictions  with 
populations  of  less  than  50,000. 

For  the  Great  Lakes  region,  small 
entities  potentially  affected  by  this 
proposed  rulemaking  include  shippers, 
ports,  carriers,  and  shipping  agents.  The 
proposed  increases  in  pilotage  rates 
should  not  significantly  affect  small 
businesses. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  you  think 
that  your  business,  organization,  or 
governmental  jurisdiction  qualifies  as  a 
small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  to  the 
Docket  Management  Facility  at  the 
address  imder  ADDRESSES.  In  your 
comment,  explain  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 


understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  Tom  Lawler, 
Chief  Economist,  Great  Lakes  Pilotage 
(G-MW-l),  U.S.  Coast  Guard,  at  202- 
267-1241,  by  facsimile  202-267-4700, 
or  by  email  at  tlawIer@comdt.uscg.mil 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiue 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  in  Executive  Order  12612  and 
has  determined  that  this  proposed  rule 
does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
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Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditiue  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  proposed 
rule  would  not  result  in  such  an 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biuden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 


To  help  the  Coast  Guard  establish   ' 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361  (July  11,  2001))  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on  the 
impact  this  rule  might  have  on  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  imder  figure  2- 
1,  paragraph  34  (a),  of  the  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
enviromnental  documentation.  This  rule 
is  procedural  in  nature  because  it  deals 
exclusively  with  adjusting  pilotage  rates 
for  the  Great  Lakes.  A 

"Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  401 

Administrative  practice  and 
procedure,  Great  Lakes,  Navigation 


(water),  Penalties,  Reporting  and 
recordkeeping  requirements.  Seamen. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  401  as  follows: 

PART  401— GREAT  LAKES  PILOTAGE 
REGULATIONS 

1.  The  authority  citation  for  part  401 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2104(a),  6101,  7701, 
8105,  9303,  9304;  49  CFR  1.45.  1.46  (mmm), 
46  CFR  401.105  also  issued  the  authority  of 
44  U.S.C.  3507. 

2.  In  §401.405,  revise  paragraphs  (a) 
and  (b),  including  the  footnote  to  Table 
(a),  to  read  as  follows: 

§  401 .405    Basic  rates  and  charges  on  the 
St.  Lawrence  River  and  Lake  Ontario. 


(a)  Area  1  (Designated  Waters): 


Service 

St.  Lawrence  River 

Basic  Pilotage  

Each  Locic  Transited  ... 
Harbor  Movage  

$10  per  Kilometer  or 

$17  per  mile/" 
$219.' 
$718.' 

'  The  minimum  basic  rate  for  assignment  of 
a  pilot  in  the  St.  Lawrence  River  is  $478,  and 
the  maximum  basic  rate  for  a  through  trip  is 
$2,102. 

(b)  Area  2  (Undesignated  Waters): 


Service 

Lake 
Ontario 

Six-Hour  Period        

$557 

Docking  or  Undodcing  

531 

3.  In  §401.407,  revise  paragraphs  (a) 
and  (b),  including  the  footnote  to  Table 
(b),  to  read  as  follows: 

§  401 .407    Basic  rates  and  charges  on  Lake 
Erie  and  ttte  navigabte  waters  from 
Souttieast  Shoal  to  Port  Huron,  ML 

***** 

(a)  Area  4  (Undesignated  Waters): 


Lake  Erie 
(East  of 

Soutt)east 
Shoal) 


Buffak) 


Six-Hour  Period 

Docking  or  Undocking 

Any  Point  on  the  Niagara  River  bek>w  the  Black  Rock  Lock 


$439 
336 
862 


(b)  Area  5  (Designated  Waters): 
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Any  point  on  or  in 


Toledo  or  any  port  on  Lake  Erie  west  of  Southeast  Shoal 

Port  Huron  Change  Point  

St.  Clair  River 

Detroit  or  Windsor  or  the  Detroit  River 

Detroit  Pilot  Boat 

^  When  piktts  are  not  changed  at  the  Detroit  Pitot  Boat. 


Southeast 
Shoal 


$1,156 

12,012 

12,012 

1,156 

837 


Toledo  or 

any  Point 

on  Lake 

Erie  west  of 

Southeast 

Shoal 


$682 

'2,332 

N/A 

1,500 

1,156 


Detroit  River 


$1,500 

1,513 

1,513 

682. 

N/A 


Detroit  Pik>t 
Boat 


$1,156 

1,176 

1,513 

N/A 

N/A 


St.  Clair 
River 


N/A 
837 
682 

1,513 
1,513 


4.  In  §401.410,  revise  paragraphs  (a), 
(b),  and  (c)  to  read  as  follows: 

§  401 .41 0    Basic  rates  and  charges  on 
Lakes  Huron,  Michigan,  and  Superior,  and 
the  St.  Mary's  River. 


(a)  Area  6  (Undesignated  Waters): 


Service 

Lakes 

Huron  and 

Michigan 

Six-Hour  Period  

$336 

Sen/ice 

Lakes 

Huron  and 

Michigan 

Docking  or  Undocking  

319 

(b)  Area  7  (Designated  Waters): 


Area 


Gros  Cap 

Algoma  Steel  Corporation  Wharf  at  Sautt  Ste.  Marie,  Ontario  

Any  point  in  Sault  Ste.  Marie,  Ontario,  except  the  Algoma  Steel  Corporation 

Wharf  Sault  Ste.  Marie,  Ml  

Harbor  Movage  


Detour 


$1,479 

1,479 

1,240 

1,240 

N/A 


Gros  cap 


N/A 
$557 
557 
557 
N/A 


Any  hartx)r 


N/A 
N/A 
N/A 
N/A 
$557 


(c)  Area  8  (Undesignated  Waters): 


Service 

Lake 
Superior 

Six-Hour  Period             

$334 

Docking  or  Undocking  

319 

§401.420    [Amended] 

5.  In  §401. 420— 

a.  In  paragraph  (a),  remove  the 
number  "$53"  and  add,  in  its  place,  the 
number  "$66";  and  remove  the  number 
"$831"  and  add,  in  its  place,  the 
number  "$1,039". 

b.  In  paragraph  (b),  remove  the 
number  "$53"  and  add,  in  its  place,  the 
number  "$66";  and  remove  the  number 
"$831"  and  add,  in  its  place,  the 
number  "$1,039". 

c.  In  paragraph  (c)(1),  remove  the 
number  "$314"  and  add,  in  its  place, 
the  number  "$392";  in  paragraph  (c)(3), 
remove  the  number  "$53"  and  add,  in 
its  place,  the  number  "$66";  and,  also 
in  paragraph  (c)(3),  remove  the  number 
"$831"  and  add,  in  its  place,  the 
number  "$1,039". 

§401.428    [Amended] 

6.  In  §  401.428,  remove  the  number 
"$321"  and  add,  in  its  place,  the 
number  "$401". 


Dated:  December  20,  2002. 
Paul  J.  Pluta, 

Rear  Admiral,  Coast  Guard.  Assistarit 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 
|FR  Doc.  03-1461  Filed  1-17-03;  2:01  pm] 

BILUNG  CODE  4910-1 S-P 


FEDERAL  COMMUNICATIONS 
COMMISSION       ) 

47  CFR  Part  20 

[CO  Docket  No.  94-102;  IB  Docket  No.  99- 
67;  FCC  02-326] 

Basic  and  Enhanced  91 1  Provision  by 
Currently  Exempt  Wireless  and 
Wireline  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  initiates  a 
reevaluation  of  the  scope  of 
communications  services  that  should 
provide  access  to  basic  and  enhanced 
emergency  services.  The  action  is 
needed  to  establish  a  record  on  which 
to  decide  whether  remains  appropriate 
to  continue  to  exempt  certain  wireless 
and  wireline  service  providers  from  911 
and  Enhanced  911  (E911)  regulations 
and  requirements. 

DATES:  Comments  are  due  on  or  before 
February  3,  2003.  Reply  Comments  are 
due  on  or  before  February  28,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  W.  Guice,  Attorney  Advisor, 
Pohcy  Division,  (202)  418-0095;  David 
Siehl,  Attorney  Advisor,  Policy 
Division,  (202)  418-1313;  Arthur 
Lechtman,  Attorney  Advisor,  Policy 
Branch,  (202)  418-1465. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
smnmary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking, 
(FNPRM)  released  December  20.  2002 
(FCC  02-326).  The  full  text  of  the 
FNPRM  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  Room  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  also  may  be  purchased  from  the 
Commission's  copy  contractor.  Copies 
may  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  telephone  (202)  863- 
2893,  facsimile  (202)  863-2898,  or  via  e- 
mail  qualexint@aoI.com.  Additionally, 
the  complete  item  is  available  on  the 
Commission's  Web  site  at  http:// 
www.fcc.gov/wtb. 

Synopsis  of  the  FNPRM 

1.  In  this  FNPRM,  the  Commission 
seeks  comment  on  whether  providers  of 
various  services  and  devices  not 
currently  within  the  scope  of  the 
Commission's  911  rules  should, 
consistent  with  the  public  interest,  be 
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required  to  provide  access  to  emergency 
services.  The  Commission  also  asks 
what  type  of  infonnation,  such  as  call- 
back and  location  should  be  delivered  to 
P\^lic  Safety  Answering  Points  (PSAPs) 
on  a  service-by-service  basis. 

2.  Specifically,  the  Commission  seeks 
comment  on  the  general  criteria  that  it 
wants  commenters  to  use  in  analyzing 
whether  the  enumerated  services  and 
devices  should  be  included  within  the 
scope  of  services  that  offer  911  service. 
The  Commission  proposes  analyzing 
each  service  or  product  based  on 
whether:  (1)  It  offers  real-time,  two-way 
voice  service  that  is  interconnected  to 
the  public  switched  network  on  either  a 
stand-alone  basis  or  packaged  vtith 
other  telecommunications  services;  (2) 
the  customers  using  the  service  or 
deivice  have  a  reasonable  expectation  of 
access  to  911  and  E911  services;  (3)  the 
service  competes  with  traditional  CMRS 
or  wireline  local  exchange  services;  and 
(4)  it  is  technically  and  operationally 
feasible  for  the  service  or  device  to 
support  E911. 

3.  The  FNPRM  then  turns  to  the 
individual  services  on  which  the 
Commission  seeks  comment  and  raises 
additional  questions  where  needed.  The 
enumerated  services  are  mobile  satellite 
service,  telematics  service,  multi-line 
telephone  systems,  resold  cellular  and 
PCS  service,  pre-paid  calling,  disposable 
mobile  phones,  automated  maritime 
telecommunications  systems,  and  other 
emerging  services  and  devices,  such  as 
IP  telephony. 

Administrative  Matters 

Initial  Regulatory  Flexibility  Analysis 

4.  As  required  by  the  Regulatory 
Flexibility  Act,  the  Commission  has 
prepeired  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  of  the  proposals  suggested 
in  this  Further  Notice  of  Proposed  Rule 
Making.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  filed 
in  this  FNPRM,  and  must  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA.  This  is  a  summary  of  the  full  text 
of  the  IRFA.  The  hill  text  of  the  IRFA 
may  be  foimd  at  Appendix  B  of  the  full 
text  of  the  FNPRM. 

5.  As  required  by  the  Regulatory 
Flexibility  Act,  as  amended  (RFA),  the 
Commission  has  prepared  this  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  a  substantial  number  of  small 
entities  by  the  policies  and  rules 
proposed  in  this  Further  Notice  of 


Proposed  Rulemaking  (Further  Notice), 
CC  Docket  No.  94-102  and  IB  Docket 
No.  99-67.  Written  public  comments  are 
requested  on  this  IRFA.  Conunents  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  Further  Notice.  The 
Commission  will  send  a  copy  of  the 
Further  Notice,  including  this  IRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  See  5 
U.S.C.  603(a).  In  addition,  the  Further 
Notice  and  IRFA  (or  sununaries  thereof) 
will  be  published  in  the  Federal 
Register. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

6.  The  Further  Notice  initiates  a 
reevaluation  of  the  scope  of 
conununications  services  that  should 
provide  access  to  emergency  services. 
The  Fiulher  Notice  examines  and  seeks 
comment  on  the  need  to  require 
compliance  with  the  Conuhission's 
basic  and  enhanced  911  (E911)  rules,  or 
similar  requirements,  by  various  other 
mobile  wireless  and  certain  wireline 
voice  and  data  services.  The  Further 
Notice  considers  whether  existing 
services  such  as  telematics  or  voice 
service  provided  by  multi-line  systems 
should  be  required  to  provide  access  to 
91 1  service.  The  Further  Notice  also 
considers  whether  certain  new  services 
should  be  subject  to  any  E911 
requirements.  The  Further  Notice 
additionally  seeks  comment  on  the 
impact  that  exclusion  of  these  services 
and  devices  from  the  Commission's  911 
rules  may  have  on  consumers,  as  well 
as  the  technological  and  cost  issues 
involved  in  providing  E911,  taking  into 
account  the  expectations  of  consumers 
for  911  service  when  they  use  these 
services  and  devices.  The  Further 
Notice  of  Proposed  Rulemaking  also 
seeks  comment  on  a  proposal  to  require 
mobile  satellite  service  (MSS)  providers 
(in  particular,  MSS  providers  offering 
real-time,  interconnected  two-way  voice 
service)  to  establish  emergency  call 
centers  to  answer  91 1  emergency  calls. 

B.  Legal  Basis  for  Proposed  Rules 

7.  The  proposed  action  is  authorized 
under  Sections  1, 4(i),  7, 10,  201,  202, 
208,  214,  222(d)(4)(A)-(C),  222(f), 
222(g),  222(h)(1)(A),  222(h)(4)-(5), 
251(e)(3),  301,  303,  308,  309(j),  and  310 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  157, 
160,  201,  202,  208,  214.  222(d)(4)tA)- 
(C),  222(f).  222(g),  222(h)(1)(A). 
222(h)(4)-(5),  251(e)(3),  301,  303,  308, 
309(j).  310. 


C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

8.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by  . 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  Section  3  of  the  Small  Business 
Act.  Under  the  Small  business  Act,  a 
"small  business  concern"  is  one  that:  (1) 
Is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).  A 
small  organization  is  generally  "any  not- 
for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations. 

9.  The  definition  of  "small 
governmental  jurisdiction"  is  one  with 
populations  of  fewer  than  50,000.  There 
are  85,006  governmental  entities  in  the 
nation.  This  number  includes  such 
entities  as  states,  counties,  cities,  utility 
districts  and  school  districts.  There  are 
no  figures  available  on  what  portion  of 
this  number  has  populations  of  fewer 
than  50,00.  However,  this  niunber 
includes  38,978  counties,  cities  and 
towns,  and  of  those,  37,556,  or  ninety- 
six  percent,  have  populations  of  fewer 
than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
govenunent  entities.  Thus,  of  the  85,006 
governmental  entities,  we  estimate  that 
ninety-six  percent,  or  about  81 ,600,  are 
small  entities  that  may  be  affetted  by 
our  rules. 

10.  Individual  voice  services  and 
devices  that  are  examined  as  to 
appropriateness  fof  911  and  E911 
service  provision  include:  mobile 
satellite  service,  telematics  service, 
multi-line  telephone  systems,  resold 
cellular  and  personnel  commimications 
service,  pre-paid  calling,  disposable 
phone,  automated  maritime 
telecommunications  systems,  and 
emerging  services  and  devices. 

1 1 .  We  have  included  small 
incumbent  LECs  in  this  RFA  analysis. 
As  noted  above,  a  "small  business"  . 
imder  the  RFA  is  one  that,  inter  alia, 
meets  the  pertinent  small  business  size 
standard  (e.g.,  a  telephone 
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communications  business  having  1 ,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  The 
SBA's  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incumbent 
LECs  are  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope.  We  have 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  the  Commission's  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

12.  Incumbent  Local  Exchange 
Carriers.  Neither  the  Conunission  nor 
the  SBA  has  developed  a  specific  small 
business  size  standard  for  providers  of 
incumbent  local  exchange  services.  The 
closest  applicable  size  standard  under 
the  SBA  rules  is  for  Wired 
Teleconununications  Carriers.  Under 
that  standard,  such  a  business  is  small 
if  it  has  1,500  or  fewer  employees. 
According  to  the  FCC's  Telephone 
Trends  Report  data,  1,329  incumbent 
local  exchange  carriers  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  services.  Of  these  1,329 
carriers,  an  estimated  1,024  have  1,500 
or  fewer  employees  and  305  have  more 
than  1 ,500  employees.  Consequently, 
we  estimate  that  the  majority  of 
providers  of  local  exchange  service  are 
small  entitles  that  may  be  affected  by 
the  rules  and  policies  adopted  herein. 

13.  Competitive  Local  Exchange 
Carriers.  Neither  the  Commission  nor 
the  SBA  has  developed  a  specific  small 
business  size  standard  for  providers  of 
competitive  local  exchange  services. 
The  closest  applicable  size  standard 
under  the  SBA  rules  is  for  Wired 
Telecommunications  Carriers.  Under 
that  standard,  such  a  business  is  small 
if  it  has  1,500  or  fewer  employees. 
According  to  the  FCC's  Telephone 
Trends  Report  data,  532  companies 
reported  that  they  were  engaged  in  the 
provision  of  either  competitive  access 
provider  services  or  competitive  local 
exchange  carrier  services.  Of  these  532 
companies,  an  estimated  411  have  1,500 
or  fewer  employees  and  121  have  more 
than  1,500  employees.  Consequently, 
the  Commission  estimates  that  the 
majority  of  providers  of  competitive 

.  local  exchange  service  are  small  entities 
that  may  be  affected  by  the  rules. 

14.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  specific  size  standard 
for  competitive  access  providers 
(CAPS).  The  closest  applicable  standard 
under  the  SBA  rules  is  for  Wired 
Telecommunications  Carriers.  Under 
that  standard,  such  a  business  is  small 
if  it  has  1,500  or  fewer  employees. 
According  to  the  FCC's  Telephone 


Trends  Report  data,  532  CAPs  or 
competitive  local  exchange  carriers  and 
55  other  local  exchange  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  competitive  access 
provider  services  or  competitive  local 
exchange  carrier  services.  Of  these  532 
competitive  access  providers  and 
competitive  local  exchange  carriers,  an 
estimated  411  have  1,500  or  fewer 
employees  and  121  have  more  than 
1,500  employees.  Of  the  55  other  local 
exchange  carriers,  an  estimated  53  have 
1 ,500  or  fewer  employees  and  2  have 
more  than  1,560  employees. 
Consequently,  the  Commission 
estimates  that  the  majority  of  small 
entity  CAPS  and  the  majority  of  other 
local  exchange  carriers  may  be  affected 
by  the  rules. 

15.  Local  Resellers.  The  SBA  has 
developed  a  specific  size  standard  for 
small  businesses  within  the  category  of 
Telecommunications  Resellers.  Under 
that  standard,  such  a  business  is  small 
if  it  has  1 ,500  or  fewer  employees. 
According  to  the  FCC's  Telephone 
Trends  Report  data,  134  companies 
reported  that  they  were  engaged  in  the 
provision  of  local  resale  services.  Of 
these  134  companies,  an  estimated  131 
have  1 ,500  or  fewer  employees  and  3 
have  more  than  1,500  employees. 
Consequently,  the  Commission 
estimates  that  the  majority  of  local 
resellers  may  be  affected  by  the  rules. 

16.  Toll  Resellers.  The  SBA  has 
developed  a  specific  size  standard  for 
small  businesses  within  the  category  of 
Telecommunications  Resellers.  Under 
that  SBA  definition,  such  a  business  is 
small  if  it  has  1,500  or  fewer  employees. 
According  to  the  FCC's  Telephone 
Trends  Report  data,  576  companies 
reported  that  they  were  engaged  in  the 
provision  of  toll  resale  services.  Of  these 
576  companies,  an  estimated  538  have 

1 ,500  or  fewer  employees  and  38  have 
more  than  1,500  employees. 
Consequently,  the  Commission 
estimates  that  a  majority  of  toll  resellers 
may  be  affected  by  the  rules. 

17.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  specific  size  standard  for 
small  entities  specifically  applicable  to 
providers  of  interexchange  services.  The 
closest  applicable  size  standard  under 
the  SBA  rules  is  for  Wired 
Telecommunications  Carriers.  Under 
that  standard,  such  a  business  is  small 
if  it  has  1,500  or  fewer  employees. 
According  to  the  FCC's  Telephone 
Trends  Report  data,  229  carriers 
reported  that  their  primary 
telecommunications  service  activity  was 
the  provision  of  interexchange  services. 
Of  these  229  carriers,  an  estimated  181 
have  1,500  or  fewer  employees  and  48 


have  more  than  1,500  employees. 
Consequently,  we  estimate  that  a 
majority  of  IXCs  may  be  affected  by  the 
rules. 

18.  Operator  Service  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  specific  size  standard 
for  small  entities  specifically  applicable 
to  operator  service  providers.  The 
closest  applicable  size  standard  under 
the  SBA  rules  is  for  Wired 
Telecommunications  Carriers.  Under 
that  standard,  such  a  business  is  small 
if  it  has  1,500  or  fewer  employees. 
According  to  the  FCC's  Telephone 
Trends  Report  data,  22  companies 
reported  that  they  were  engaged  in  the 
provision  of  operator  services.  Of  these 
22  companies,  an  estimated  20  have 
1,500  or  fewer  employees  and  two  have 
more  than  1,500  employees. 
Consequently,  the  Commission 
estimates  that  a  majority  of  local 
resellers  may  be  affected  by  the  rules. 

19.  Prepaid  Calling  Card  Providers. 
The  SBA  has  developed  a  size  standard 
for  small  businesses  within  the  category 
of  Telecommunications  Resellers.  Under 
that  size  standard,  such  a  business  is 
smallif  it  has  1,500  or  fewer  employees. 
According  to  the  FCC's  Telephone 
Trends  Report  data,  32  companies 
reported  that  they  were  engaged  in  the 
provision  of  prepaid  calling  cards.  Of 
these  32  companies,  an  estimated  31 
have  1,500  or  fewer  employees  and  one 
has  more  than  1,500  employees. 
Consequently,  the  Commission 
estimates  that  a  majority  of  prepaid 
calling  providers  may  be  affected  by  the 
rules. 

20.  Mobile  Satellite  Service  Carriers. 
Neither  the  Commission  nor  the  U.S. 
Small  Business  Administration  has 
developed  a  small  business  size 
standard  specifically  for  mobile  satellite 
service  licensees.  The  appropriate  size 
standard  is  therefore  the  SBA  standard 
for  Satellite  Telecommunications, 
which  provides  that  such  entities  are 
small  if  they  have  $12.5  million  or  less 
in  annual  revenues.  Currently,  nearly  a 
dozen  entities  are  authorized  to  provide 
voice  MSS  in  the  United  States.  We 
have  ascertained  from  published  data 
that  four  of  those  companies  are  not 
small  entities  according  to  the  SBA's 
definition,  but  we  do  not  have  sufficient 
information  to  determine  which,  if  any, 
of  the  others  are  small  entities.  We 
anticipate  issuing  several  licenses  for  2 
GHz  mobile  earth  stations  that  would  be 
subject  to  the  requirements  we  are 
adopting  here.  We  do  not  know  how 
many  of  those  licenses  will  be  held  by 
small  entities,  however,  as  we  do  not  yet 
know  exactly  how  many  2  GHz  mobile- 
earth-station  licenses  will  be  issued  or 
who  will  receive  them.  The  Commission 
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notes  that  small  businesses  are  not 
likely  to  have  the  financial  ability  to 
become  MSS  system  operators  because 
of  high  implementation  costs,  including 
construction  of  satellite  space  stations 
and  rocket  launch,  associated  with 
satellite  systems  and  services.  Still,  we 
request  comment  on  the  number  and 
identity  of  small  entities  that  would  be 
significantly  impacted  by  the  proposed 
rule  changes. 

21.  Other  Toll  Carriers.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  specific  size  standard  for  small  entities 
specifically  applicable  to  "Other  Toll 
Carriers."  This  category  includes  toll 
carriers  that  do  not  fall  within  the 
categories  of  interexchange  carriers, 
operator  service  providers,  prepaid 
calling  card  providers,  satellite  service 
carriers,  or  toll  resellers.  The  closest 
applicable  size  standard  under  the  SBA 
rules  is  for  Wired  Telecommunications 
Carriers.  Under  that  standard,  such  a 
business  is  small  if  it  has  1 ,500  or  fewer 
employees.  According  to  the  FCC's 
Telephone  Trends  Report  data,  42 
carriers  reported  that  they  were  engaged 
in  the  provision  of  "Other  Toll 
Services."  Of  these  42  carriers,  an 
estimated  37  have  1,500  or  fewer 
employees  and  five  have  more  than 
1,500  employees.  Consequently,  the 
Commission  estimates  that  a  majority  of 
"Other  Toll  Carriers"  may  be  affected  by 
the  rules. 

22.  Wireless  Service  Providers.  The 
SBA  has  developed  a  size  standard  for 
small  businesses  within  the  two 
separate  categories  of  Cellular  and  Other 
Wireless  Telecommunications  or 
Paging.  Under  that  standard,  such  a 
business  is  small  if  it  has  1,500  or  fewer 
employees.  According  to  the  FCC's 
Telephone  Trends  Report  data,  1,761 
companies  reported  that  they  were 
engaged  in  the  provision  of  wireless 
service.  Of  these  1,761  companies,  an 
estimated  1,175  have  1,500  or  fewer 
employees  and  586  have  more  than 
1,500  employees.  Consequently,  we 
estimate  that  a  majority  of  wireless 
service  providers  may  be  affected  by  the 
rules. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  for  Small  Entities 

23.  The  reporting,  recordkeeping,  or 
other  compliance  requirements 
ultimately  adopted  will  depend  on  the 
rules  adopted  and  the  services  subject  to 
those  rules.  First,  any  and  all  of  the 
affected  entities  who  the  Commission 
finds  appropriate  to  provide  911  and 
E911  services  (See  General  Criteria,  for 
example,  in  paragraphs  12-15  of  the 
Further  Notice)  would  need  to  comply 
with  the  Commission's  basic  or 


enhanced  911  rules.  This  would  involve 
a  schedule  for  implementing  91 1  and 
E911  service,  and  possibly  regulations 
mandating  the  provision  of  automatic 
number  identification  (ANI),  possible 
software  modification  to  assist  in 
recognition  of  single  or  multiple 
emergency  numbers,  and  provision  of 
automatic  location  information  (ALI) 
and  interference  precautions  as  well  as 
regulations  specific  to  individual 
services.  Additionally,  paragraphs  17- 
27  of  the  Further  Notice  propose  that  all 
Mobile  Satellite  Service  (MSS)  licensees 
provide  real-time,  two-way,  switched 
voice  service  that  is  interconnected  with 
the  public  switched  network  establish 
national  call  centers  to  which  all 
subscriber  emergency  calls  are  routed. 
Call  center  personnel,  and  would  then 
determine  the  nature  of  the  emergency 
and  forward  the  call  to  an  appropriate 
Public  Safety  Answering  Point  (PSAP). 
As  noted  in  paragraph  14  of  the  Further 
Notice,  the  Commission  invites 
comment  on  how  the  various  services  at 
issue,  i.e.  individual  voice  services  and 
devices,  relate  to  the  provision  of  access 
to  emergency  services  for  persons  with 
disabilities.  (Paragraph  14  of  the  Further 
Notice.) 

24.  Thfe  Further  Notice,  in  paragraphs 
57-80,  considers  possible  911  and  E911 
regulation  for  the  telematics  service. 
Telematics  can  be  generally  defined  as 
the  integrated  use  of  location  technology 
and  wireless  communication  to  enhance 
the  functionality  of  motor  vehicles.  In 
that  regard,  paragraphs  65-73  of  the 
Further  Notice  analyzes  the  plus  and 
minuses  and  prospective  regulations 
associated  with  telematics  systems 
providing  access  to  PSAPs  through  an 
intermediary  or  jointly  packaged  mobile 
voice  service.  Paragraph  70,  suggests 
that  telematics  systems  give  notice  to 
consumers  regarding  any  current 
limitations  of  telematics  service  in 
directly  transmitting  emergency 
information  to  a  PSAP.  Paragraphs  74- 
75  suggest  a  requirement  that  telematics 
providers  deliver  automatic  crasji 
notification  data  to  PSAPs  This 
requirement  raises  possible  issues  of 
technical  modifications  and 
coordination  between  telematics 
providers  and  PSAPs. 

25.  The  Further  Notice,  in  paragraphs 
81-91,  examines  whether  to  require 
multi-line  telephone  systems,  including 
wireline,  wireless,  and  Internet 
Protocol-based  systems,  to  deliver  call- 
back and  location  information.  Possible 
requirements  that  the  Fiulher  Notice 
suggests  if  the  Commission  decides  that 
multi-line  telephones  systems  should 
provide  these  services  include  technical 
standards  as  discussed  in  paragraphs 
86-90  of  the  Further  Notice.  Paragraphs 


92-97  of  the  Further  Notice  discuss 
issues  that  arise  when  consumers  buy 
service  from  carriers  and  other  service 
providers  that  resell  minutes  of  use  on 
facilities-based  wireless  carriers' 
networks.  In  that  regard,  the  Further 
Notice  raises  the  possibility  of  requiring 
the  underlying  facilities-based  licensee 
to  ensiu-e  that  its  resellers  offer  basic 
and  E91 1  service  compatible  with  its 
method  of  providing  these  ser\'ices,  or 
whether  the  resellers  should  be  held 
accoimtable.  Similarly,  paragraphs  98- 
102  seek  comment  on  whether  the 
Commission  should  impose  E911 
requirements  directly  on  pre-paid 
calling  providers  that  are  not  also 
licensees  or  whether  the  underlying 
licensee  should  be  required  to  ensure 
compliance  with  the  E911  rules  by  the 
pre-paid  calling  provider. 

26.  Paragraphs  103-106  of  the  Further 
Notice  discuss  the  possibility  of  access 
to  emergency  service  by  consumers  who 
purchase  disposable  mobile  handsets.  In 
this  case,  the  Further  Notice  notes  that 
disposable  handsets  are  a  new  product 
offering  and  as  such,  the  Commission 
has  little  information  on  these  devices. 
However,  the  Further  Notice  invites 
comment  on  whether,  if  disposable 
phone  service  is  determined  to  be 
appropriate  for  offering  91 1  and  E91 1 
services,  requiring  mobile  wireless 
service  providers  to  ensure  that  the 
handsets  used  to  access  their  networks 
comply  with  the  911  and  E911  rules  is 
sufficient  or  whether  the  Commission 
should  place  the  burden  for  compliance 
on  manufacturers  of  these  handsets.  If  it 
is  also  determined  that  these  handsets 
do  not  provide  PSAPs  with  an 
opportunity  to  contact  the  handset  user 
for  further  critical  location  information 
if  necessary,  some  time  of  regulatory 
solution,  such  as  a  readily  identifiable 
code  to  notify  the  PSAP  that  the 
incoming  call  is  placed  from  a  handset 
which  does  not  offer  call-back 
capability,  could  be  adopted.  The 
Further  Notice  also  seeks  comment  on 
whether  to  extend  911  and  E911 
regulation  to  automated  maritime 
telecommunications  systems 
(paragraphs  107-110)  and  to  emerging 
voice  services  and  devices  (paragraphs 
111-115). 

27.  Other  regulations  and 
requirements  are  possible  for  those 
services  discussed  in  th«  Further  Notice 
foxmd  suitable  for  911  and  E911  service. 
Such  rules  and  requirements  could  be 
foimd  appropriate,  based  on  comment 
filed  in  response  to  the  Further  Notice 
and  would  be  designed  to  meet  the 
consumer  needs  and  licensee  situations 
in  each  service  and  service  area. 
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E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

28.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

29.  The  critical  nature  of  the  911  and 
E91 1  proceedings  limit  the 
Commission's  ability  to  provide  small 
carriers  with  a  less  burdensome  set  of 
E911  regulations  than  that  placed  on 
large  entities.  A  delayed  or  less  than 
adequate  response  to  an  E911  call  can 
be  disastrous  regardless  of  whether  a 
small  carrier  or  a  large  carrier  is 
involved.  The  various  licensees 
scrutinized  in  the  Further  Notice  have 
been  exempt  to  date  from  the 
Commission's  911  and  E911  regulations 
as  the  Commission  sought  information 
from  which  to  judge  the  appropriateness 
of  requiring  that  those  services  provide 
911  and  E911  service.  The  Further 
Notice  continues  this  examination  and 
reflects  the  Commission's  concern  that 
only  those  entities  that  can  reasonably 
be  expected  to  provide  emergency 
services,  financially  and  otherwise,  be 
asked  to  provide  this  service.  The 
Further  Notice  affords  small  entities 
another  opportunity  to  comment  on  the 
appropriateness  of  the  affected  services 
providing  emergency  services  and  on 
what  the  Conmiission  can  due  to 
minimize  the  regulatory  burden  on 
those  entities  who  meet  the 
Commission's  criteria  for  providing 
such  service. 

30.  Throughout  the  Further  Notice, 
the  Commission  tailors  its  request  for 
comment  to  devise  a  prospective 
regulatory  plan  for  the  affected  entities, 
emphasizing  the  individual  needs  of  the 
service  providers  and  manufacturers  as 
well  as  the  critical  public  safety  needs 
at  the  core  of  this  proceeding.  "The 
Commission  wili  consider  all  of  the 
alternatives  contained  not  only  in  the 
Further  Notice,  but  also  in  the  resultant 
comments,  particularly  those  relating  to 
minimizing  the  effect  on  small 
businesses. 

31.  The  most  obvious  alternatives 
raised  in  the  Further  Notice  are  whether 


the  services  under  discussion  should  be 
required  to  comply  with  the 
Commission's  basic  and  enhanced  911 
rules  or  whether  the  Commission 
should  continue  to  exempt  these  entities 
from  providing  this  service.  The  Further 
Notice,  to  assist  in  this  discussion, 
suggests,  in  paragraphs  12-15,  criteria  to 
determine  the  appropriateness  of  each 
service  under  consideration  to  provide 
emergency  services.  These  criteria  are 
open  for  comment  and  this  provides  an 
excellent  opportunity  for  small  entity 
commenters  and  others  concerned  with 
small  entity  issues.  Again,  we  seek 
comment  to  determine  the  appropriate 
service  groups  to  provide  critical 
services. 

32.  Along  these  lines,  discussion  of 
criteria  and  alternatives  could  focus  on 
implementation  schedules.  In 
discussing  each  of  the  prospective 
entities  and  soliciting  further 
information,  throughout  the  Fxuther 
Notice  the  Commission  invites  comment 
on  the  schedule  for  implementing  911 
and  E911  services  which  best  meets  the 
abilities,  technically  and  financially 
suitable  to  the  individual  entities.  In  the 
past,  the  Commission  has  best  been  able 
to  offer  affected  small  and  nu-al  entities 
some  relief  from  E911  by  providing 
small  entities  with  longer 
implementation  periods  than  larger, 
more  financially  flexible  entities  that  are 
better  able  to  buy  the  equipment 
necessary  to  successful  911  and  E911 
implementation  and  to  first  attract  the 
attention  of  equipment  manufacturers. 

33.  In  its  discussion  of  MSS,  the 
Further  Notice  recognizes  that  satellite 
carriers  face  unique  technical 
difficulties  in  implementing  both  basic 
and  enhanced  911  features.  Thus,  in 
paragraphs  22-26,  the  Further  Notice 
examines  the  use  of  call  centers  in 
response  to  this  problem.  Paragraph  25 
of  the  Fiulher  Notice  notes  that  several 
commenters,  thus  far,  have  indicated 
that  MSS  callers  tend  to  be  located  in 
remote  areas  where  no  PSAP  may  be 
available.  The  Further  Notice  suggests 
alternative  solutions  to  this  problem 
noting  that,  in  the  context  of  the  911  Act 
proceeding,  stating  that  in  areas  where 
no  PSAP  has  been  designated,  carriers 
still  have  an  obligation  not  to  block  911 
calls  and  clarifying  where  such  calls  can 
be  directed  when  no  designated  PSAP 
exists.  There  are  a  number  of 
alternatives  raised  in  the  Further  Notice 
in  discussing  the  specifics  of  the  calling 
center  alternative.  For  example;  should 
the  Conmiission  require  carriers  to  relay 
automatically  available  location 
information  to  emergency  call  centers, 
and  what  reasonably  achievable 
acc\iracy  standards  could  be  established 
for  this  location  information? 


34.  Paragraphs  30-32  of  the  Further 
Notice  recognize  that  high  costs  are 
associated  with  modifying  satellite 
network  infrastructiues  to  accommodate 
E911  emergency  call  information  and 
route  it  to  appropriate  PSAPs.  These 
paragraphs  discuss  alternate  solutions 
suggested  in  the  comments  to  date,  and 
request  further  comment  aimed  at 
reducing  such  costs.  For  example,  some 
carriers  argue  that  network 
modifications  are  necessary  to  forward 
ANI  and  ALI  data,  such  as  retrofitting 
switches  throughout  the  network  and 
making  costly  private  trunking 
arrangements  between  earth  stations 
and  PSAPs.  One  commenter  suggested 
that  the  retrofit  costs  could  be  reduced 
if  (1)  a  single,  central  emergency  call 
service  could  receive  calls  for  the 
nation,  or  (2)  each  of  the  50  states  has 

a  single  point  of  emergency  contact. 
Additionally,  in  paragraphs  35-41,  the 
Further  Notice  considers  alternatives  for 
providing  ALI.  The  Further  Notice 
discusses  a  Coast  Guard 
recommendation  that  the  Conunission 
require  strict  ALI  accuracy  standards  for 
GMPCS.  There  are  a  number  of  issues 
and  alternatives  relating  to  the  need  for 
GPS  that  could  conceivably  impact 
small  entities. 

35.  The  Further  Notice,  in  paragraphs 
49-54,  discusses  international  issues 
connected  to  MSS.  The  Further  Notice 
seeks  comment  on  a  number  of  related 
alternatives,  including  whether 
resolution  of  international  standards 
should  in  any  way  further  delay 
adoption  of  a  call  center  requirement  or 
E911  rules  for  MSS,  and  on  liability 
issues  in  connection  with  recognition  of 
multiple  emergency  access  codes. 
Finally,  in  regards  to  possible  MSS 
emergency  service  requirements,  the 
Fiulher  Notice,  in  paragraph  55, 
considers  integration  of  the  Ancillary 
Terrestrial  Component. 

36.  In  considering  possible  911  and 
E911  regulation  for  telematics  systems, 
the  Further  Notice,  in  paragraphs  64-71, 
questions  whether  a  telematics  call- 
center  approach  to  911  calls  might  be 
more  appropriate  that  an  approach 
based  solely  on  911  calls  placed  through 
a  jointly  packaged  mobile  voice  service. 
Paragraphs  74-75  of  the  Further  Notice 
weigh  the  benefits  and  costs  involved  in 
requiring  telematics  providers  to  deliver 
automatic  crash  notification  data  to 
PSAPs.  Further,  paragraph  80  of  the 
Further  Notice  considers  whether  the 
Commission's  legal  authority  might  lead 
it  to  impose  requirements  directly  on 
telematics  providers  or  equipment 
manufacturers. 

37.  The  Further  Notice,  in  paragraphs 
81-91,  examines  potential  911  and  E911 
requirements  for  multi-line  telephone 
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systems.  In  that  regard,  the  Commission 
considers  whether  to  impose  such 
regulations  on  a  national  basis  or 
whether  it  is  sufficient  to  rely  on  actions 
by  state  and  local  governments, 
associations,  and  private  entities  to 
ensiu-e  reliable  coverage.  The  National 
Emergency  Number  Association,  for 
example,  has  proposed  model 
legislation  what  would  allow  states, 
through  state  legislation,  to  adopt  many 
of  the  standards  and  protocol  associated 
with  delivering  E911  services  through 
multi-line  systems.  Paragraph  89  of  the 
Further  Notice  looks  at  an  E91 1 
consensus  group  proposal  regarding 
multi-line  systems  and  delivery  of  call- 
back and  location  information  to  an 
appropriate  PSAP.  The  Further  Notice 
again  questions  whether  it  would  be 
more  appropriate  to  regulate  equipment 
manufacturers  in  the  multi-line  context. 

38.  In  considering  possible  basic  and 
enhanced  911  requirements  for  resold 
cellular  and  personal  commimications 
services,  the  Further  Notice,  in 
paragraphs  92-97,  vveighs  whether  to 
impose  a  more  express  obligation  on 
either  the  reseller  or  the  underlying 
licensee  to  ensure  compliance  with  the 
E911  rules. 

F.  Federal  Rules  that  Overlap, 
Duplicate,  or  Conflict  with  the  Proposed 
Rules 

39.  None. 

Paperwork  Reduction  Analysis 

40.  The  FNPRM  contains  proposed 
information  collections.  The 
Commission  will  open  a  period  for 
pubhc  comment  in  the  Federal  Register 
at  the  time  a  final  decision  on  which 
services  will  no  longer  be  exempt  from 
911  and  E911  requirements.  These 
comments  will  be  considered  before  the 
final  rules  become  effective.  The 
Commission  will  also  seek  0MB 
approval  for  whatever  PRA  burdens  are 
adopted  as  final  rules  at  the  same  time. 

Ex  Parte  Presentations 

41.  This  is  a  permit-but-disclose 
notice  and  comment  rule  making 
proceeding.  Members  of  the  public  are 
advised  that  ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  under  the  Commission's 
Rules.  See  generally  47  CFR  1.1202, 
1.1203,  1.1206(a). 

Comment  Dates 

42.  Pursuant  to  §§  1.415  and  1.419  of 
the  Commission's  Rules,  47  CFR  1.415 
and  1.419,  interested  parties  may  file 
comments  on  or  before  February  3,  2003 
and  reply  cormnents  on  or  before 
FelMnary  28,  2003.  Comments  may  be 


filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  63  FR.  24121, 1998. 

43.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rule  making 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

44.  Parties  who  choose  to  file  oy 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rule  making  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or  rule 
making  number.  Filings  can  be  sent  by 
hand  or  messenger  delivery,  by 
commercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  we  continue  to 
experience  delays  in  receiving  U.S. 
Postal  Service  mail).  The  Commission's 
contractor,  Vistronix,  Inc.,  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Conunission's 
Secretary  at  236  Massachusetts  Avenue, 
NE.,  Suite  110,  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary.  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC  , 
Reference  Center  of  the  Federal 
Communications  Commission,  Room 
TW-A306,  445  12th  Street,  SW.. 
Washington,  DC  20554. 


45.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to  the 
Commission's  Secretary,  Marlene  H. 
Dortch,  Office  of  the.  Secretary.  Federal 
Communications  Commission.  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  diskette  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110. 

.  Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Conunercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights.  MD  20743.  U.S. 

J  Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to:  445  12th  Street,  SW., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary. 
Federal  Communications  Commission. 
Such  a  submission  should  be  on  a  3.5- 
inch  diskette  formatted  in  an  IBM 
compatible  format  using  Word  for 
Windows  or  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read  only"  mode.  The  diskette  should 
be  clearly  labeled  with  the  commenter's 
name,  the  docket  number  of  this 
proceeding,  type  of  pleading  (comment 
or  reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleading,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor.  Qualex 
International.  Portals  II.  445  12th  Street, 
SW..  Room  CY-B402,  Washington,  DC 
20554. 

46.  Alternative  formats  (computer 
diskette,  large  print,  audio  cassette  and 
Braille)  are  available  to  persons  with    -. 
disabilities  by  contacting  Martha  Contee 
at  (202)  418-0260,  TTY  (202)  418-2555, 
or  via  e-mail  to  mcontee@fcc.gov.  This 
Further  Notice  of  Proposed  Rulemaking 
can  also  be  downloaded  at  http:// 
www.fcc.gov. 

Ordering  Clauses 

47.  This  Further  Notice  of  Proposed 
Rulemaking  is  adopted,  pursuant  to 
Sections  4(i),  7(a).  303(b),  303(f),  303(g). 
and  303(r)  of  the  Communications  Act 
of  1934.  as  amended,  47  U.S.C.  151, 
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154(i),  157(a).  303(b).  303(f).  303(g).  and 

303(r). 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  03-1458  Filed  1-22-03;  8:45  am] 

BILUNG  COO£  6712-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  532,  538,  and  552 
[GSAR  Case  No.  2002-G505] 
RIN  3090-AH76 

General  Services  Administration 
Acquisition  Regulation;  Federal  Supply 
Schedule  Contracts— Acquisition  of 
information  Technology  by  State  and 
Local  Governments  Through  Federal 
Supply  Schedules  « 

agency:  Office  of  Acquisition  Policy. 
General  Services  Administration  (GSA). 
ACTION:  Proposed  rule  with  request  for 
comments;  notice  of  public  meeting. 

summary:  The  General  Services 
Administration  (GSA)  is  proposing  to 
.amend  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  to  implement  section  211  of  the 
E-Govemment  Act  of  2002.  Section  211 
authorizes  the  Administrator  of  GSA  to 
provide  for  the  use  by  States  or  local 
governments  of  its  federal  supply 
schedule  for  "automated  data 
processing  equipment  (including 
firmware),  software,  supplies,  support 
equipment,  and  services  (as  contained 
in  Federal  supply  classification  code 
group  70)."  To  facilitate  an  open 
dialogue  between  the  Government  and 
interested  parties  on  the 
implementation  of  section  211.  GSA 
will  hold  a  public  meeting  on  the 
proposed  GSAR  rule  on  February  4, 
2003. 

DATES:  Comment  Date:  Interested  parties 
should  submit  comments  to  the 
Regulatory  Secretariat  at  the  address 
shown  below  on  or  before  March  24, 
2003.  to  be  considered  in  the 
formulation  of  a  final  rule. 

Public  Meeting:  A  public  meeting  will 
be  conducted  at  the  address  shown 
below  starting  at  10  a.m.  to  12  p.m., 
local  time,  on  February  4,  2003,  to 
ensure  an  open  dialogue  between  the 
government  and  interested  parties  on 
the  proposed  rule. 

ADDRESSES:  Submit  written  comments 
to — General  Services  Administration, 
Regulatory  Secretariat  (MVA),  1800  F 
Street,  NW.,  Room  4035,  Attn:  Ms. 
Laurie  Duarte.  Washington.  DC  20405. 


Submit  electronic  comments  via  the 
hitemet  to— GSARcase.2002- 
G505@gsa.gov. 

Please  submit  comments  only  and  cite 
2002-G505  in  all  correspondence 
related  to  this  case. 

Public  Meeting:  The  location  of  the 
public  meeting  will  be  at  the  GSA 
Auditorium,  1800  F  Street,  NW.. 
Washington.  DC  20405. 

If  you  wish  to  attend  the  meeting  and/ 
or  make  presentations  on  the  proposed 
rule,  please  contact  and  submit  a  copy 
of  your  presentation  by  January  28. 
2003.  to — General  Services 
Administration.  Acquisition  Policy 
Division  (MVP),  1800  F  Street,  NW.. 
Room  4033,  Attn:  Beverly  Cromer, 
Washington,  DC  20405.  Telephone: 
(202)  208-6750. 

Submit  electronic  materials  via  the 
Internet  to — meeting.2002- 
G505@gsa.gov. 

Please  submit  presentations  only  and 
cite  Public  Meeting  2002-G505  in  all 
correspondence  related  to  this  public 
meeting.  The  submitted  presentations 
will  be  the  only  record  of  the  public 
meeting.  If  you  intend  to  have  youi 
presentation  considered  as  a  public 
comment  on  the  proposed  rule,  the 
presentation  must  be  submitted 
separately  as  a  pubUc  comment  as 
instructed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat.  Room  4035.  GS 
Building.  Washington.  DC.  20405.  (202) 
501-4225.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Beverly  Cromer.  Procurement  Analyst, 
at  (202)  208-6750.  Please  cite  GSAR 
case  2O02-G5O5. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Supply  Schedule 
Program,  which  is  directed  and 
managed  by  GSA.  is  designed  to  provide 
Federal  agencies  with  a  simplified 
process  of  acquiring  commonly  used 
commercial  supplies  and  services  at 
prices  associated  with  volume  buying. 
Ordering  activities  conduct  streamlined 
competitions  among  a  number  of 
schedule  contractors,  issue  orders 
directly  with  the  selected  contractor, 
and  administer  orders. 

Section  211  of  the  E-Govemment  Act 
of  2002  (Pub.  L.  107-347)  amends  the 
Federal  Property  and  Administrative 
Services  Act  to  allow  for  "cooperative 
purchasing."  where  the  Administrator 
of  GSA  provides  States  and  localities 
access  to  certain  items  offered  through 
GSA's  supply  schedules.  Specifically, 
section  211  amends  40  U.S.C.  502  by 
adding  a  new  subsection  "(c)"  that 


allows,  to  the  extent  authorized  by  the 
Administrator,  a  State  or  local 
government  to  use  "Federal  supply 
schedules  of  the  General  Services 
Administration  for  animated  data 
processing  equipment  (ADPE)(including 
firmware),  software,  supplies,  support 
equipment,  and  services  (as  contained 
in  Federal  supply  classification  code 
group  70)."  "State  or  local  government" 
includes  any  State,  local,  regional,  or 
tribal  government,  or  any 
instrumentality  thereof  (including  any 
local  educational  agency  or  institution 
of  higher  education). 

The  proposed  rule  would  establish  a 
new  GSAR  subpart  538.70  and 
associated  clauses  to  address 
cooperative  purchasing  from  supply 
schedules  by  eligible  non-federal 
organizations.  Among  other  things,  the 
rule  would  define  the  scope  of 
cooperative  purchasing,  its  usage,  and 
applicable  terms  and  conditions, 
including  payment  and  the  handling  of 
disputes. 

Limited  scope.  Because  the  law 
specifies  that  schedule  access  applies  to 
offerings  "contained  in  Federal  supply 
classification  code  group  70,"  the 
proposed  GSAR  changes  would  limit 
state  and  local  purchases  to  the  GSA's 
Schedule  70  contracts.  The  rule  would 
not  authorize  access  to  ADPE  available 
through  GSA  schedules  other  than 
Schedule  70.  In  addition,  the  rule  would 
not  apply,  nor  otherwise  affect,  supply 
schedules  operated  by  the  Department 
of  Veterans  Affairs  under  a  delegation 
provided  by  GSA. 

Voluntary  use.  The  authority 
provided  in  this  rule  would  be  available 
for  use  on  a  voluntary  (i.e.,  non- 
mandatory)  basis.  In  other  words, 
businesses  with  Schedule  70  contracts 
would  have  the  option  of  deciding 
whether  they  will  accept  orders  placed 
by  State  or  local  government  buyers. 
Existing  Schedule  70  contracts  woiild  be 
modified  by  mutual  agreement  of  the 
parties.  Even  after  an  existing  contract  ' 
has  been  modified,  a  schedule 
contractor  would  retain  the  right  to 
decline  orders  by  State  or  local 
government  buyers  on  a  case-by-case 
basis.  Futiu^  schedule  contractors 
would  also  be  able  to  decline  orders  on 
a  case-by-case  basis.  (Schedule 
contractors  would  be  able  to  decline  to 
accept  any  order,  for  any  reason,  within 
a  5-day  period  of  receipt  of  the  order.) 
Similarly,  the  rule  would  place  no 
obligation  on  State  and  local 
government  buyers.  They  would  have 
full  discretion  to  decide  if  they  wish  to 
make  a  supply  schedule  purchase, 
subject,  however,  to  any  limitations  that 
may  be  established  under  local  law  and 
procedures. 
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Defined  terms  and  conditions.  Under 
proposed  GSAR  clause  552.238-79, 
which  would  be  incorporated  into 
covered  schedule  contracts  of 
participating  contractors,  a  new  contract 
would  be  formed  when  the  schedule 
contractor  accepted  an  order  from  a 
Starte  or  locality.  However,  with  certain 
exceptions  provided  in  this  rule,  terms 
and  conditions  of  the  underlying 
schedule  contract  would  be 
incorporated  by  reference  into  the  new 
contract  between  the  State  or  locality 
and  the  contractor.  Buyers  would  not  be 
permitted  to  place  additional 
requirements  on  schedule  contractors. 

With  respect  to  payment,  proposed 
GSAR  clause  552.232-81  would  provide 
that  the  terms  and  conditions  of  a 
State's  prompt  payment  law  apply  to 
orders  placed  by  ehgible  non-federal 
ordering  activities.  If  the  ordering 
activity  is  not  otherwise  subject  to  a 
State  prompt  payment  law,  the  activity 
would  be  covered  by  the  Federal  Prompt 
Payment  Act,  31  U.S.C.  3901,  et  seq.,  as 
implemented  in  the  FAR  (see  subpart 
32.9),  in  the  same  manner  as  Federal 
ordering  activities. 

The  Federal  govenunent  would  not  be 
liable  for  the  performance  or 
nonperformance  of  contracts  established 
imder  the  authority  of  this  rule  between 
schedule  contractors  and  eligible  non- 
federal entities.  Disputes  that  could  not 
be  resolved  by  the  parties  to  the  new 
contract  could  be  litigated  in  any  State 
or  Federal  coiut  with  jiu-isdiction  over 
the  parties,  using  principles  of  Federal 
prociu-ement  law  and  the  Uniform 
Commercial  Code,  as  applicable  and 
appropriate. 

The  prices  of  supplies  and  services 
available  on  schedule  contracts  include 
an  administrative  fee.  The  fee  covers  the 
administrative  costs  incurred  by  GSA  to 
operate  the  Schedules  program.  The  fee 
is  periodically  adjusted  as  necessary  to 
recover  the  cost  of  operating  the 
program. 

hiterested  parties  are  encouraged  to 
attend  a  public  meeting  that  will  be  held 
on  February  4,  2003,  to  discuss  the 
contents  of  the  proposed  GSAR  rule  and 
other  ideas  regarding  the 
implementation  of  section  211.  GSA  is 
developing  a  training  plan  to  help 
acclimate  parties  with  cooperative 
pim:hasing.  Additional  non-regulatory 
guidance  will  also  be  developed  as 
necessary. 

Finally,  GSA  intends  to  track  the  level 
of  cooperative  purchasing,  including 
participation  by  small  business 
schedule  contractors.  It  will  also 
monitor  the  effect  of  cooperative 
piuchasing  on  Federal  piut:hasing, 
including  any  changes  in  access  for 
Federal  customers  and  the  impact  on 


GSA's  ability  to  negotiate  favorable 
pricing  and  terms  and  conditions. 

As  required  by  section  211(c)  of  the  E- 
Govemment  Act,  a  report  will  be 
submitted  to  Congress  by  December  31, 
2004,  on  the  implementation  and  effects 
of  cooperative  purchasing. 

The  following  statutes  and  Executive 
orders  do  not  apply  to  this  rulemaking: 
Unfunded  Mandates  Reform  Act  of 
1995;  Executive  Order  13175, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments;  and 
Executive  Order  13132,  Federalism. 

B.  Executive  Order  12866 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

C.  Regulatory  Flexibility  Act 

An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  has  been  prepared  and 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Copies  of  the  IRFA  are 
available  from  the  Regulatory 
Secretariat.  GSA  will  consider 
comments  from  small  entities 
concerning  the  affected  GSAR  Parts  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comments 
separately  and  should  cite  5  U.S.C  601, 
et  seq.  (GSAR  2002-G505),  in 
correspondence.  The  IRFA  indicates 
that  the  proposed  rule  will  affect  large 
and  small  entities  including  small 
businesses  that  are  awarded  Schedule 
70  contracts  under  the  GSA  Federal 
supply  schedule  program;  non-schedule 
contractors,  including  small  businesses, 
contracting  with  State  or  local 
governments;  and  small  governmental 
jiurisdictions  that  will  be  eligible  to 
place  orders  imder  Schedule  70 
contracts.  The  analysis  is  as  follows: 

Initial  Regulatory  Flexibility  Analysis  GSAR 
Case  2002-G505 

Federal  Supply  Schedule  Contracts — 
Acquisition  of  Information  Technology  by. 
State  and  Local  Governments  Through 
Federal  Supply  Schedules 

Implementation  of  Section  21 1, 
Authorization  for  Acquisition  of  Information 
Technology  by  States  and  Local  Governments 
through  Federal  Supply  Schedules 

This  Initial  Regulaton-  Flexibility  Analysis 
has  been  prepared  consistent  with  the  criteria 
of  5  U.S.C.  604. 

1.  Description  of  the  reasons  why  action  by 
the  agency  is  being  considered. 

To  implement  section  211,  Authorization 
for  Acquisition  of  Information  Technology  By 
States  and  Local  Governments  Through 


Federal  Supply  Schedules,  of  the  E- 
Govemment  Act  of  2002  (Pub.  L.  107-347). 
Section  211  amends  section  502  of  title  40, 
United  States  Code,  to  authorize  the 
Administrator  to  provide  for  use  by  State  or 
local  governments  of  Federal  Supply 
Schedules  of  the  General  Services 
Administration  for  automated  data 
processing  equipment  (including  firmware), 
software,  supplies,  support  equipment,  and 
services  (as  contained  in  Federal  supply 
classification  code  group  70). 

2.  Succinct  statement  of  the  objectives  of, 
and  legal  basis  for,  the  proposed  rule. 

The  proposed  rule  will  implement  section 
211  of  the  E-Govemment  Act  of  2002  with 
the  objective  of  opening  the  Federal  supply 
schedule  70  for  use  by  other  governmental 
entities  to  enhance  intergovernmental 
cooperation.  The  goal  of  the  new  rule  is  to 
make  "government"  (considering  all  levels) 
more  efficient  by  reducing  duplication  of 
effort  and  utilizing  volume  purchasing 
techniques  for  the  acquisition  of  IT  products 
and  services. 

3.  Description  of,  and  where  feasible, 
estimate  of  the  number  of  small  entities  to 
which  the  proposed  rule  will  apply. 

The  proposed  rule  will  affect  large  and 
small  entities  including  small  businesses, 
that  are  awarded  Schedule  70  contracts 
under  the  GSA  Federal  supply  schedule 
program;  non-schedule  contractors,  including 
small  businesses,  contracting  with  State  or 
local  governments;  and  small  governmental 
jurisdictions  that  will  be  eligible  to  place 
orders  under  Schedule  70  contracts. 
Approximately  sixty-eight  percent  (2.300)  of 
GSA  Schedule  70  contractors  are  small 
businesses.  All  of  those  small  business 
Schedule  70  contractors  will  be  allowed,  at 
the  schedule  contractor's  option,  to  accept 
orders  from  State  and  local  governments. 
Obviously,  the  expanded  authority  to  order 
from  Schedule  70  contracts  could  increase 
the  sales  of  small  business  schedule 
contractors.  It  is  difficult  to  identify  the 
number  of  non-schedule  small  businesses 
that  currently  sell  directly  to  State  and  local 
governments.  The  ability  of  governmental 
entities  to  use  Schedule  70  may  affect  the 
competitive  marketplace  in  which  those 
small  businesses  operate.  State  and  local 
government  agencies  could  realize  lowet' 
prices  on  some  products  and  services,  less 
administrative  burden  and  shortened 
procurement  lead  times.  The  rule  does  not 
affect  or  waive  State  or  local  government 
preference  programs.  Finally,  small 
governmental  jurisdictions  will  also  be 
affected.  The  50  states,  3139  counties,  19,365 
incorporated  municipalities.  30,386  minor 
subdivisions,  3,200  public  housing 
authorities.  14.178  school  districts.  1,625 
public  educational  institutions  of  higher 
learning,  and  550  Indian  tribal  governments 
would  be  among  those  affected  if  they  chose 
to  order  from  Schedule  70  contracts.  Federal 
supply  schedule  contracts  are  negotiated  as 
volume  purchase  agreements,  with  generally 
very  favorable  pricing.  The  ability  of  small 
governmental  entities  to  order  from  Schedule 
70  holds  out  the  potential  for  significant  cost 
savings  for  those  organizations. 

4.  Description  of  projected  reporting, 
recordkeeping,  and  other  compliance 
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requirements  of  the  proposed  rule,  including 
an  estimate  of  the  classes  of  small  entities 
that  will  be  subject  to  the  requirement  and 
the  type  of  professional  skills  necessary  for 
preparation  of  the  report  or  record. 

The  proposed  rule  makes  changes  in 
certain  provisions  or  clauses  in  order  to 
recognize  the  fact  that  authorized  non-federal 
ordering  activities  may  place  orders  under 
the  contract.  The  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction  Act 
have  previously  approved  these  clauses  and 
the  changes  do  not  impact  the  information 
collection  or  recordkeeping  requirements. 

5.  Identification,  to  the  extent  practicable, 
of  all  relevant  Federal  rules  that  may 
duplicate,  overlaps  or  conflict  with  the 
proposed  rule. 

The  proposed  rule  when  finalized  does  not 
duplicate,  overlap,  or  conflict  with  any  other 
Federal  rules. 

6.  Description  of  any  significant 
alternatives  to  the  proposed  rule  that 
accomplish  the  stated  objectives  of 
applicable  statutes  and  that  minimize  any 
significant  economic  impact  of  the  proposed 

■  rule  on  small  entities. 

There  are  no  practical  alternatives  that  will 
accomplish  the  objective  of  this  rule. 

D.  Paperwork  Reduction  Act 

The  new  provision  at  GSAR  552.232- 
82,  Contractor's  Remittance  (Payment) 
Address,  contains  an  information 
collection  requirement  that  is  subject  to 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  The  provision  provides  for 
the  offeror  to  indicate  the  payment 
address  to  which  checks  should  be 
mailed  for  payment  of  invoices  and 
provides  for  the  offeror  to  identify 
participating  dealers  and  provide  their 
addresses  for  receiving  orders  and 
payments  on  behalf  of  the  contractor. 
This  information  is  the  same  as  is 
normally  required  in  the  commercial 
world  and  does  not  represent  a 
Govenunent-unique  information 
collection.  Therefore,  the  estimated 
burden  for  this  clause  imder  the 
Paperwork  Reduction  Act  is  zero.  GSA 
has  a  blanket  approval  under  control 
number  3090-0250  from  0MB  for 
information  collections  with  a  zero 
burden  estimate. 

The  new  clause  at  GSAR  552.232-83. 
Contractor's  Billing  Responsibilities, 
contains  a  recordkeeping  requirement 
that  is  subject  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
The  clause  provides  for  the  contractor  to 
require  all  dealers  participating  in  the 
performance  of  the  contract  to  agree  to 
maintain  certain  records  on  sales  made 
under  the  contract  on  behalf  of  the 
contractor.  The  records  required  are  the 
same  as  those  normally  maintained  by 
dealers  in  the  commercial  world  and  do 
not  represent  a  Government-unique 
record  keeping  requirement.  Therefore, 
the  estimated  burden  for  this  clause 


under  the  Paperwork  Reduction  Act  is 
zero.  GSA  has  a  blanket  approval  under 
control  number  3090-0250  from  0MB 
for  information  collections  with  a  zero 
burden  estimate. 

The  revised  clause  at  GSAR  552.238- 
75,  Price  Reductions,  contains  an 
information  collection  requirement  that 
is  subject  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  that  has 
previously  been  approved  by  the  OMB 
under  the  Paperwork  Reduction  Act  and 
assigned  control  niunber  3090-0235. 
The  changes  made  to  the  clause  by  this 
rule  do  not  have  an  impact  on  the 
information  collection  requirement, 
which  was  previously  approved. 
Therefore,  it  has  not  been  submitted  to 
OMB  for  approval  under  the  Act. 

List  of  Subjects  in  48  CFR  Parts  532, 
538,  and  552 

Government  procurement. 
Dated:  January  16,  2003. 
David  A.  Drabkin, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

Therefore,  GSA  proposes  to  amend  48 
CFR  parts  532,  538,  and  552  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  532,  538,  and  552  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c). 
PART  532— CONTRACT  FINANCING 

2.  Amend  section  532.206  by 
redesignating  the  existing  paragraph  as 
paragraph  (a)  and  by  adding  paragraphs 
(b),  (c),  and  (d)  to  read  as  follows: 

532.206    Solicitation  provisions  and 
contract  clauses. 

(a)  *  *  * 

(b)  The  contracting  officer  shall  insert 
the  clause  at  552.232-81,  Payments  by 
Non-Federal  Ordering  Activities,  in 
solicitations  and  schedule  contracts  for 
Schedule  70. 

(c)  The  contracting  officer  shall  insert 
the  provision  at  552.232-82, 
Contractor's  Remittance  (Payment) 
Address,  in  solicitations  and  schedule 
contracts  for  Schedule  70. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  552.232-83,  Contractor's 
Billing  Responsibilities,  in  solicitations 
and  schedule  contracts  for  Schedule  70. 

532.7003    [Amended] 

3.  Amend  section  532.7003  in 
paragraph  (a)  by  removing  "Payment  by 
Governmentwide  Commercial  Purchase 
Card"  and  adding  "Payment  by  Credit 
Card"  in  its  place. 


PART  538— FEDERAL  SUPPLY 
SCHEDULE  CONTRACTING 

538.272    [Amended] 

4.  Amend  paragraph  (a)  of  section 
538.272  by  removing  "Government" 
each  time  it  is  used  (twice)  and  adding 
"eligible  ordering  activities"  in  its 
place. 

5.  Add  subpart  538.70  to  read  as 
follows: 

Subpart  538.70— Cooperative 
Purchasing 


Sec. 

538.7000 

Scope  of  subpart. 

538.7001 

Definitions. 

538.7002 

General. 

538.7003 

Policy. 

538.7004 

Solicitation  provisions 

and 

contract  clauses. 

538.7000  Scope  of  subpart 

This  subpart  prescribes  policies  and 
procediwes  that  implement  statutory 
provisions  authorizing  non-federal 
organizations  to  use  Schedule  70 
contracts. 

538.7001  Definitions. 

Ordering  activity  (also  called 
"ordering  agency"  and  "ordering 
office")  means  an  eligible  ordering 
activity  (see  552.238-78)  authorized  to 
place  orders  imder  Federal  supply 
schedule  contracts. 

Schedule  70,  as  used  in  this  subpart, 
means  schedule  70  contracts,  including 
products  under  Federal  Supply 
Classification  Code  70  of  the  Federal 
Supply  Schedule  program,  services 
under  Federal  Supply  Classification 
Code  d3  (ADP  &  Telecommunication 
Services),  and  support  items  under  both 
of  these  codes. 

State  and  local  government  entities. 
as  used  in  this  subpart,  means  the  States 
of  the  United  States,  counties, 
municipalities,  cities,  towns,  townships, 
tribal  governments,  public  authorities 
(including  public  or  Indian  housing 
agencies  imder  the  United  States 
Housing  Act  of  1937),  school  districts, 
colleges  and  other  institutions  of  higher 
education,  council  of  governments 
(incorporated  or  not),  regional  or 
interstate  government  entities,  or  any 
agency  or  instrumentality  of  the 
preceding  entities  (including  any  local 
educational  agency  or  institution  of 
higher  education),  and  including 
legislative  and  judicial  departments. 
The  term  does  not  include  contractors 
of,  or  grantees  of.  State  or  local 
governments. 

(1)  Local  educational  agency  has  the 
meaning  given  that  term  in  section  8013 
of  the  Elementary  and  Secondary 
Education  Act  of  1965  (20  U.S.C.  7713). 
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(2)  Institution  of  higher  education  has 
the  meaning  given  that  term  in  section 
101(a)  of  the  Higher  Education  Act  of 
1965  (20  U.S.C.  1001(a)). 

(3)  Tribal  government  means — 

(i")  The  governing  body  of  any  Indian 
tribe,  band,  nation,  or  odier  organized 
group  or  conmiunity  located  in  the 
continental  United  States  (excluding  the 
State  of  Alaska)  that  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians;  and 

(ii)  Any  Alaska  Native  regional  or 
.  village  corporation  established  pursuant 
to  the  Alaska  Native  Claims  Settlement 
Act  (43  U.S.C.  1601  et  seq.). 

538.7002  General. 

(a)  40  U.S.C.  501,  (the  Act)  authorizes 
the  Administrator  of  General  Services  to 
prociu'e  and  supply  personal  property 
and  nonpersonal  services  for  the  use  of 
Executive  agencies.  Under  40  U.S.C. 
502,  the  goods  and  services  available  to 
executive  agencies  are  also  available  to 
mixed  ownership  Government 
corporations,  establishments  within  the 
legislative  or  judicial  branches  of 
Government  (excepting  the  Senate, 
House  of  Representatives,  Architect  of 
the  Capitol,  and  any  activities  under  the 
direction  of  the  Architect  of  the 
Capitol),  the  District  of  Colimibia,  and 
Qualified  Non-profit  Agencies. 

(b)  Section  211  of  the  E-Government 
Act  of  2002  amends  40  U.S.C.  502  to 
authorize  the  Administrator  of  General 
Services  to  provide  for  use  of  certain 
Federal  supply  schedules  of  the  GSA  by 
a  State  or  local  government,  which 
includes  any  State,  local,  regional,  or 
tribal  government,  or  any 
instrumentality  thereof  (including  any 
local  educational  agency  or  institution 
of  higher  education). 

(c)  State  and  local  governments  are 
authorized  to  procure  only  from  the 
information  technology  Federal  supply 
schedule  (Schedule  70)  as  follows: 

(1)  Information  technology  products 
that  fall  under  the  Federal  supply 
classification  code  group  70  (ADP 
equipment  (including  firmware), 
software,  supplies  and  support 
equipment); 

(2)  Services  that  fall  under  Federal 
Supply  Classification  Code  dS  (ADP  and 
telecommunication  services);  and 

(3)  Support  items  for  these 
classifications  listed  in  paragraphs  (c)(1) 
and  (c)(2)  of  this  section. 

538.7003  Policy. 

Preparing  solicitations  when 
schedules  are  open  to  eligible  non- 
federal  entities.  When  opening  Schedule 
70  for  use  by  eligible  non-federal 


entities,  the  contracting  officer  must 
make  minor  modifications  to  certain 
Federal  Acquisition  Regulation 
provisions  and  clauses  in  order  to  make 
clear  distinctions  between  the  rights  and 
responsibilities  of  the  U.S.  Government 
in  its  management  and  regulatory 
capacity  piusuant  to  which  it  awards 
schedule  contracts  and  fulfills 
associated  Federal  requirements  versus 
the  rights  and  responsibilities  of  eligible 
ordering  activities  placing  orders  to 
fulfill  agency  needs.  Accordingly,  the 
contracting  officer  is  authorized  to 
modify  the  following  FAR  provisions/ 
clauses  to  delete  "Government"  or 
similar  language  referring  to  the  U.S. 
Government  and  substitute  "ordering 
activity"  or  similar  language  when 
preparing  solicitations  and  contracts  to 
be  awarded  under  Schedule  70.  When 
such  changes  are  made,  the  word 
"(VARIATION)"  shall  be  added  at  the 
end  of  the  title  of  the  provision  or 
clause. 

(a)  52.212-4.  Contract  Terms  and 
Conditions — Commercial  Items. 

(b)  52.216-19,  Order  Limitations. 

(c)  52.216-22.  Indefinite  Quantity. 

(d)  52.229-1,  State  and  Local  Taxes. 

(e)  52.232-7.  Payments  Under  Time- 
and-Materials  and  Labor-Hour 
Contracts. 

(f)  52.232-1 7,  Interest. 

(g)  52.232-34,  Payment  by  Electronic 
Funds  Transfer — Other  Than  Central 
Contractor  Registration. 

(h)  52.232-36,  Payment  by  Third 
Party. 

(i)  52.246-2.  Inspection  of  Supplies 
(Fixed  Price). 

(j)  52.246-4,  Inspection  of  Services- 
Fixed  Price. 

(k)  52.246-6,  Inspection-Time-and- 
Material  and  Labor-Hour. 

(1)  52.246-16,  ResponsibiUty  for 
Supplies. 

(m)  52.247-1,  Commercial  Bill  of 
Lading  Notations. 

(n)  52.247-34,  F.O.B.  Destination. 

(o)  52.247-38,  F.O.B.  Inland  Carrier 
Point  of  Exportation. 

(p)  52.247-53,  Freight  Classification 
Description. 

538.7004    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  552.238-77,  Definition 
(Federal  Supply  Schedules),  in 
solicitations  and  schedule  contracts  for 
Schedule  70. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  552.238-78,  Eligible 
Ordering  Activities,  in  solicitations  and 
contracts  for  Schedule  70. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  552.238-79,  Use  of  Federal 
Supply  Schedule  Contracts  by  Certain 


Entities — Cooperative  Purchasing,  in 
solicitations  and  Schedule  70  contracts. 

PART  552— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

552.211-75    [Amended] 

6.  Amend  section  552.211-75  by 
revising  the  date  of  the  clause  to  read 
"(Date)"  and  removing  from  the  last 
sentence  of  the  clause  "ordering 
agency"  and  adding  "ordering  activity" 
in  its  place. 

552.211-77    [Amended] 

7.  Amend  section  552.211-77  by —    ^ , 

a.  Revising  the  date  of  the  clause  to 
read  "(Date)"; 

b.  Removing  from  paragraph  (a)(3)  the 
word  "Government"  and  adding  the 
words  "Ordering  activity"  in  its  place; 
and 

c.  Removing  from  the  introductory 
text  of  paragraph  (b)  the  word 
"Government"  and  adding  the  words 
"ordering  activity"  in  its  place. 

552.216-72    [Amended] 

8.  Amend  section  552.216-72  by — 

a.  Revising  the  date  of  the  clause  to 
read  "(Date)"; 

b.  Removing  from  the  last  sentence  of 
paragraph  (c)  of  the  clause  "other 
agencies"  and  adding  "other  ordering 
activities"  in  its  place;  and 

c.  Removing  from  the  first  sentence  of 
paragraph  (d)  "Federal  agency"  and 
adding  "ordering  activity"  in  its  place,, 
■and  removing  from  the  last  sentence 
"Federal  agencies"  and  adding 
"Ordering  activities"  in  its  place. 

552.232-8    [Amended] 

9.  Amend  section  552.232-8  by 
revising  the  date  of  the  clause  to  read 
"(Date)";  and  removing  paragraph  <d) 
and  redesignating  paragraphs  (e),  (f), 
and  (g)  as  (d),  (e),  and  (f),  respectively. 

10.  Amend  section  552.232-77  by 
revising  the  section  and  clause  headings 
and  paragraphs  (a)  and  (b);  and  in 
paragraphs  (b)  and  (c)  of  Alternate  I  by 
removing  "Govemmentwide 
commercial  purchase  card"  and  adding 
"credit  card"  in  its  place.  The  revised 
text  reads  as  follows: 

552.232-77    Payment  by  Credit  Card. 

Payment  by  Credit  Card  (Date) 

(a)  Definitions.  Credit  card  means  any 
credit  card  used  to  pay  for  purchases, 
including  the  Govemmentwide  Commercial 
Purchase  Card. 

Govemmentwide  commercial  purchase 
card  means  a  uniquely  numbered  credit  card 
issued  by  a  Contractor  under  GSA's 
Govemmentwide  Contract  for  Fleet,  Travel, 
and  Purchase  Card  Services  to  named 
individual  Government  employees  or  entities 
to  pay  for  official  Government  purchases. 
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Oral  order  means  an  order  placed  orally 
either  in  person. or  by  telephone. 

(b)  At  the  option  of  the  ordering  activity 
and  if  agreeable  to  the  Contractor,  payments 
of  *   *   *  or  less  for  oral  or  written  orders  may 
be  made  using  the  credit  card. 

***** 

11.  Add  sections  552.232-81, 
552.232-82,  and  552.232-83  to  read  as 
follows: 

552.232-81    Payments  by  Non-Federal 
Ordering  Activities. 

As  prescribed  in  532.206(b),  insert  the 
following  clause: 

Payments  by  Non-Federal  Ordering  Activities 
(Date) 

If  eligible  non-federal  ordering  activities 
are  subject  to  a  State  prompt  payment  law. 
the  terms  and  conditions  of  the  applicable 
State  law  apply  to  the  orders  placed  under 
this  contract  by  such  activities.  If  eligible 
nonufederal  ordering  activities  are  not 
subject  to  a  State  prompt  payment  law.  the 
terms  and  conditions  of  the  Federal  Prompt 
Payment  Act  as  reflected  in  Federal 
Acquisition  Regulation  clause  52.232-25, 
Prompt  Payment,  or  52.212-4,  Contract 
Terms  and  Conditions — Commercial  Items, 
apply  to  such  activities  in  the  same  manner 
.  as  to  Federal  ordering  activities.  (End  of 
clause) 

552.232-82    Contractor's  Remittance 
(Payment)  Address. 

As  prescribed  in  532.206(c),  insert  the 
following  provision: 

Contractor's  Remittance  (Payment)  Address 
(Date) 

(a)  The  offeror  shall  indicate  below  the 
payment  address  to  which  checks  should  be 
mailed  for  payment  of  proper  invoices 

■submitted  under  a  resultant  contract. 
Payment  Address:  

(b)  Offeror  shall  furnish  by  attachment  to 
this  solicitation,  the  remittance  (payment) 
addresses  of  all  authorized  participating 
dealers  receiving  orders  and  accepting 
payment  in  the  name  of  the  Contractor  in 
care  of  the  dealer,  if  different  from  their 
ordering  address(es)  specified  elsewhere  in 
this  solicitation.  If  a  dealer's  ordering  and 
remittance  address  differ,  both  must  be 
furnished  and  identified  as  such. 

(c)  All  offerors  are  cautioned  that  if  the 
remittance  (payment)  address  shown  on  an 
actual  invoice  differs  from  that  shown  in 
paragraph  (b)  of  this  provision  or  on  the 
attachment,  the  remittance  address  (es)  in 
paragraph  (b)  of  this  provision  or  attached 
will  govern.  Payment  to  any  other  address 
will  require  an  administrative  change  to  the 
contract. 

Note:  All  delivery  orders  placed  against  a 
Federal  Supply  Schedule  contract  are  to  be 
paid  by  the  individual  ordering  activity 
placing  the  order.  Each  delivery  order  will 
cite  the  appropriate  ordering  activity 
payment  address,  and  proper  invoices  should 
be  sent  to  that  address.  Proper  invoices 
should  be  sent  to  GSA  only  for  orders  placed 
by  GSA.  Any  other  ordering  activity's 


invoices  sent  to  GSA  will  only  delay  your 
payment. 
(End  of  provision) 

552.232-83    Contractor's  billing 
responsibilities. 

As  prescribed  in  532.206(d),  insert  the 
following  clause: 

Contractor's  Billing  Responsibilities  (Date) 

(a)  The  Contractor  is  required  to  perform 
all  billings  made  pursuant  to  this  qontract. 
However,  if  the  Contractor  has  dealers  that 
participate  on  the  contract  and  the  billing/ 
payment  process  by  the  Contractor  for  sales 
made  by  the  dealer  is  a  significant 
administrative  burden,  the  following 
alternative  procedures  may  be  used.  Where 
dealers  are  allowed  by  the  Contractor  to  bill 
ordering  activities  and  accept  payment  in  the 
Contractor's  name,  the  Contractor  agrees  to 
obtain  from  all  dealers  participating  in  the 
performance  of  the  contract  a  written     ' 
agreement,  which  will  require  dealers  to — 

(1)  Comply  with  the  same  terms  and 
conditions  regarding  prices  as  the  Contractor 
for  sales  made  under  the  contract; 

(2)  Maintain  a  system  of  reporting  sales 
under  the  contract  to  the  manufacturer, 
which  includes — 

(i)  The  date  of  sale; 

(ii)  The  ordering  activity  to  which  the  sale 
was  made; 

(iii)  The  service  or  product/model  sold; 

(iv)  The  quantity  of  each  service  or 
product/model  sold; 

(v)  The  price  at  which  it  was  sold, 
including  discounts;  and 

(vi)  All  other  significant  sales  data. 

(3)  Be  subject  to  audit  by  the  Government, 
with  respect  to  sales  made  under  the 
contract:  and 

(4)  Place  orders  and  accept  payments  in  the 
name  of  the  Contractor  in  care  of  the  dealer. 

(b)  An  agreement  between  a  Contractor  and 
its  dealers  pursuant  to  this  procedure  will 
not  establish  privity  of  contract  between 
dealers  and  the  Government.  Price  reductions 
made  by  a  participating  dealer  on  sales  under 
this  contract  will  result  in  an  overall  price 
reduction  being  assessed  against  the 
Contractor  as  provided  for  in  the  Price 
Reduction  clause.  (End  of  clause) 

552.238-71    [Amended] 

12.  Amend  section  552.238-71  by 
revising  the  date  of  the  clause  to  read 
"(Date)"  and  by  removing  from 
paragraph  (a)  "Federal  Govermnent" 
and  adding  "ordering  activity"  in  its 
place. 

13.  Amend  section  552.238-75  by— 

a.  Revising  the  date  of  the  clause; 

b.  Removing  from  paragraph  (c)(2) 
"Government"  and  adding  "eligible 
ordering  activities"  in  its  place; 

c.  Removing  from  the  end  of 
paragraph  (d)(2)  "or";  and 

d.  Redesignating  paragraph  (d)(3)  as 
{d)(4),  and  adding  a  new  paragraph 
(d)(3)  to  read  as  follows: 

552.238-75    Price  Reductions. 


Price  Reductions  (Date) 

***** 

(d)  *  *  * 

(3)  To  eligible  ordering  activities  under  this 
contract;  or 

***** 

(End  of  clause) 

14.  Add  sections  552.238-77  through 
552.238-79  to  read  as  follows: 

552.238-77    Definition  (Federal  Supply 
Schedules). 

.As  prescribed  in  538.7004(a),  insert 
the  following  clause: 

Definition  (Federal  Supply  Schedules)  (Date) 

Ordering  activity  (also  called  "ordering 
agency"  and  "ordering  office")  means  an 
eligible  ordering  activity  (see  552.238-78) 
authorized  to  place  orders  under  Federal 
supply  schedule  contracts.  (End  of  clause) 

552.238-78    Eligible  Ordering  Activities. 

As  prescribed  in  538.7004(b),  insert 
the  following  clause: 

Eligible  Ordering  Activities  (Date) 

(a)  The  following  activities  are  authorized 
to  place  orders  under  this  contract  on  an 
optional  basis: 

(1)  Executive  agencies  (as  defined  in  48 
CFR  2.1),  including  nonappropriated  fund 
activities  as  prescribed  in  41  CFR  101- 
26.000. 

(2)  Government  contractors  authorized  in 
writing  by  a  Federal  agency  pursuant  to  FAR 
51.1. 

(3)  Mixed  ownership  Government 
corporations  (as  defined  in  the  Government 
Corporation  Control  Act). 

(4)  Federal  agencies,  including 
establishments  in  the  legislative  or  judicial 
branch  of  Government  (except  the  Senate,  the 
House  of  Representatives  and  the  Architect  of 
the  Capitol  and  any  activities  under  the 
direction  of  the  Architect  of  the  Capitol). 

(5)  The  District  of  Columbia. 

(6)  Tribal  governments  when  authorized 
under  25  U.S.C.  450j(k). 

(7)  Qualified  Nonprofit  Agencies  as 
authorized  under  40  U.S.C.  502(b). 

(8)  Organizations,  other  than  those 
identified  in  paragraph  (b)  of  this  clause, 
authorized  by  GSA  pursuant  to  statute  or 
regulation  to  use  GSA  as  a  source  of  supply. 

(b)  The  following  activities  may  place 
orders  against  Schedule  70  contracts  to 
include  Schedule  70  products  (ADP 
equipment  (including  firmware),  software, 
supplies  and  support  equipment;  Schedule 
70  services  and  Schedule  70  support  items), 
on  an  optional  basis;  provided,  the  Contractor 
accepts  order(s)  from  such  activities:  State 
and  local  government  which  includes  any 
state,  local,  regional  or  tribal  government  or 
any  instrumentality  thereof  (including  any 
local  educational  agency  or  institution  of 
higher  education).  Tribal  government  means 
the  governing  body  of  any  Indian  tribe,  band, 
nation,  or  other  organized  group  or 
community  located  in  the  continental  United 
States  (excluding  the  State  of  Alaska)  that  is 
recognized  as  eligible  for  the  special 
"    progrsuns  and  services  provided  by  the 
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United  States  to  Indians  because  of  their 
status  as  Indians,  and  any  Alaska  Native 
regional  or  village  corporation  established 
pursuant  to  the  Alaskan  Native  Claims 
Settlement  Act  (43  U.S.C.  1601,  et  seq.).  (End 
of  clause) 

552.238-79    Use  of  Federal  Supply 
Schedule  Contracts  by  Certain  Entities — 
Cooperative  Purchasing. 

As  prescribed  in  538.7004(c),  insert 
the  following  clause: 

Use  of  Federal  Supply  Schedule  Contracts  by 
Certain  Entities — Cooperative  Purchasing 
(Dpte) 

(a)  If  an  entity  identified  in  paragraph  (b) 
of  the  clause  at  552.238-78,  Eligible  Ordering 
Activities,  elects  to  place  a  delivery  order 
under  Uiis  contract,  such  order  shall  be 
subject  to  the  following  conditions: 

(1)  When  the  Contractor  accepts  an  order 
from  such  an  entity,  a  separate  contract  is 
foimed  which  incorporates  by  reference  all 
the  terms  and  conditions  of  the  Schedule 
contract  except  the  Disputes  clause,  the 
patent  indemnity  clause,  and  the  portion  of 
the  Commercial  Item  Contract  Terms  and 
Conditions  that  specifies  "Compliance  with 
laws  unique  to  Government  contracts" 
(which  applies  only  to  contracts  with  entities 
of  the  Executive  branch  of  the  U.S. 
Government).  The  parties  to  this  new 
contract  which  incorporates  the  terms  and 
conditions  of  the  Schedule  contract  are  the 
individual  ordering  activity  and  the 
Contractor.  The  U.S.  Government  shall  not  be 
liable  for  the  performemce  or  nonperformance 
of  the  new  contract.  Disputes  which  cannot 
be  resolved  by  the  parties  to  the  new  contract 
may  be  litigated  in  any  State  or  Federal  court 
with  jurisdiction  over  the  parties,  using 
principles  of  Federal  procurement  law  and 
the  Uniform  Commercial  Code,  as  applicable. 

(2)  Vyhere  contract  clauses  refer  to  action 
by  a  Contracting  Officer  or  a  Contracting 
Officer  of  GSA  that  shall  mean  the  individual 
responsible  for  placing  the  order  for  the 
ordering  activity  (e.g.  FAR  52.212-4  at 
paragraph  (f)  and  FSS  clause  I-FSS-249  B.) 

(3)  As  a  condition  of  using  this  contract, 
eligible  ordering  activities  agree  to  abide  by 
all  terms  and  conditions  of  the  Schedule 
contract,  except  for  those  deleted  clauses  or 
portions  of  clauses  mentioned  in  paragraph 
(a)(1)  of  this  clause.  Ordering  activities  may 
not  modify,  delete  or  add  to  the  terms  and 
conditions  of  the  Schedule  contract.  To  the 
extent  that  orders  placed  by  such  ordering 
activities  may  include  additional  terms  and 
conditions  not  found  in  the  Schedule 
contract,  those  terms  and  conditions  are  null, 
void,  and  of  no  effect.  The  ordering  activity 
and  the  Contractor  expressly  acknowledge 
that,  in  entering  into  an  agreement  for  the 
ordering  activity  to  purchase  goods  or 
services  from  the  Contractor,  neither  the 
ordering  activity  nor  the  Contractor  will  look 
to,  primarily  or  in  any  secondary  capacity,  or 
file  any  claim  against  the  United  States  or 
any  of  its  agencies  with  respect  to  any  failure 
of  performance  by  the  other  party. 

(4)  The  ordering  activity  is  responsible  for 
all  payments  due  the  Contractor  under  the 
contract  formed  by  acceptance  of  the 


ordering  activity's  order,  without  recourse  to 
the  agency  of  the  U.S.  Government,  which 
awarded  the  Schedule  contract. 

(5)  The  Contractor  is  encouraged,  but  not 
obligated,  to  accept  orders  from  such  entities. 
The  Contractor  may,  within  5  days  of  receipt 
of  the  order,  decline  to  accept  any  order,  for 
any  reason.  The  Contractor  shall  fulfill  orders 
placed  by  such  entities,  which  are  not 
declined  within  the  5-day  period. 

(6)  The  supplies  or  services  purchased  will 
be  used  for  governmental  purposes  only  and 
will  not  be  resold  for  personal  use.  Disposal 
of  property  acquired  will  be  in  accordance 
with  the  established  procedures  of  the 
ordering  activity  for  the  disposal  of  personal 
property. 

(b)  If  the  Schedule  Contractor  accepts  an 
order  from  an  entity  identified  ih  paragraph 
(b)  of  the  clause  at  552.238-78,  Eligible 
Ordering  Activities,  the  Contractor  agrees  to 
the  following  conditions: 

(1)  The  ordering  activity  is  responsible  for 
all  payments  due  the  Contractor  for  the 
contract  formed  by  acceptance  of  the  order, 
without  recourse  to  the  agency  of  the  U.S. 
Government  which  awarded  the  Schedule 
contract. 

(2)  The  Contractor  is  encouraged,  but  not 
obligated,  to  accept  orders  from  such  entities. 
The  Contractor  may,  within  5  days  of  receipt 
of  the  order,  decline  to  accept  any  order,  for 
any  reason.  The  Contractor  shall  fulfill  orders 
placed  by  such  entities  which  are  not 
declined  within  the  5-day  period.  (End  of 
clause) 

15.  Amend  section  552.246-73  by 
revising  the  date  of  the  clause  to  read 
"(Date));  removing  from  paragraph  (b)(1) 
"Government"  and  adding  "ordering 
activity"  in  its  place;  and  removing  from 
paragraph  (b)(3)  "The  Government"  and 
adding  "the  ordering  activity"  in  its 
place. 

[FR  Doc.  03-1536  Filed  1-21-03;  10:37  am] 
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Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Seasonal  Area 
Closure  to  Trawl,  Pot,  and  Hook-and- 
Line  Fishing  in  Waters  off  Cape 
Sarichef 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  a  proposed  rule 
to  seasonally  prohibit  directed  fishing 


for  groundfish  by  vessels  using  trawl, " 
pot,  or  hook-and-line  gear  in  waters 
located  near  Cape  Sarichef  in  the  Bering 
Sea  subarea.  This  action  is  necessary  to 
support  NMFS  research  on  the  effect  of 
fishing  on  the  localized  abundance  of 
Pacific  cod  and  to  further  the  goals  and 
objectives  of  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP). 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  February 
7,  2003. 

ADDRESSES:  Comments  should  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region,  NMFS,  P.O.  Box  21668, 
Juneau,  AK  99802-1668,  Attn:  Lori 
Durall,  or  delivered  to  room  413-1  in 
the  Federal  Building  at  709  W  9th  St., 
Juneau,  AK.  Comments  also  may  be 
faxed  to  907-586-7557,  marked  Attn: 
Lori  Durall.  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA) 
prepared  for  this  action  are  available 
from  the  same  address  or  by  calling  the 
Alaska  Region,  NMFS,  at  (907)  586- 
7228. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melanie  Brown  at  (907)  586-7228,  or 
7neyanje.brow7i@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  domestic  groundfish 
fisheries  in  the  Bering  Sea  and  Aleutian 
Islands  Management  Area  (BSAI)  under 
the  FMP.  The  North  Pacific  Fishery 
Management  Council  (Council) 
prepared  the  FMP  imder  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Maguson-Stevens 
Act).  Regulations  governing  the 
groundfish  fisheries  of  the  BSAI  appear 
at  50  CFR  parts  600  and  679. 

In  October  2002,  the  Council  adopted 
a  proposed  regulatory  amendment  to 
seasonally  prohibit  directed  fishing  for 
groundfish  by  vessels  using  trawl,  pot, 
or  hook-and-line  gear  in  a  portion  of  the 
waters  off  Cape  Sarichef  in  the  Bering 
Sea  subarea.  The  purpose  of  this  action 
is  to  support  a  NMFS  research  project 
investigating  the  effect  of  commercial 
fishing  on  Pacific  cod  abundance  in 
localized  areas.  This  study  is  an  integral 
part  of  a  NMFS  comprehensive  research 
program  designed  to  evaluate  effects  of 
fishing  on  the  foraging  behavior  of 
Steller  sea  lions.  The  western  distinct 
population  segment  (DPS)  of  Steller  sea 
lions  is  listed  as  an  endangered  species 
under  the  Endangered  Species  Act  and 
is  likely  to  be  adversely  affected  by  the 
Atka  mackerel,  pollock,  and  Pacific  cod 
fisheries.  Steller  sea  lion  protection 
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measiires  are  currently  implemented  to 
ensure  the  pollock,  Atka  mackerel,  and 
Pacific  cod  fisheries  are  not  likely  to 
jeopardize  the  continued  existence  of  or 
adversely  modify  or  destroy  critical 
habitat  for  the  western  DPS  of  Steller 
sea  lions  (68  FR  204,  January  2.  2003). 

Currently,  the  information  available  to 
evaluate  alternative  methods  for 
protecting  Steller  sea  lions  and  their 
critical  habitat  is  very  limited.  Improved 
information  could  enhance  the 
effectiveness  and  efficiency  of  existing 
protection  measures.  NMFS  and  other 
management  agencies  and  organizations 
have  undertaken  numerous  research 
initiatives  to  learn  more  about  Steller 
sea  lions  and  interactions  with  their 
environment,  including  fishery  related 
effects  potentially  associated  with  the 
ongoing  decline  of  the  western  DPS  of 
Steller  sea  lions.  One  such  activity  is  a 
controlled  experiment  by  NMFS  off 
Cape  Sarichef  to  improve  the 
information  that  can  be  used  to  assess 
further  management  actions  to  protect 
Steller  sea  lions  and  their  critical 
habitat. 

The  goal  of  the  study  is  to  evaluate 
the  effects  of  commercial  trawl  fishing 
on  Pacific  cod  and  to  test  a  localized 
depletion  hypothesis.  This  hypothesis 
states  that  the  commercial  fisheries  may 
adversely  affect  the  critical  habitat  of 
Steller  sea  l\ons  by  localized  depletion 
of  Steller  sea  lion  prey.  This  study  is 
designed  as  a  comparison  between  sites 
within  the  area  subject  to  intensive 
seasonal  trawling  and  control  sites 
within  a  nearby  zone  where  trawling  is 
prohibited.  A  complete  description  of 
the  study  is  available  in  the  EA/RIR/ 
IRFA  for  this  action  (see  ADDRESSES). 
This  proposed  rule  would  impose  a 
seasonal  ban  on  all  directed  fishing  for 
groundfish  by  vessels  using  trawl,  pot, 
or  hook-and-line  gear  in  all  waters 
located  outside  of  the  existing  10  nm  no 
trawl  area  around  Cape  Sarichef  and 
inside  the  boundary  of  the  following 
coordinates  joined  in  order  by  straight 
lines: 

54°30'  N  lat.,  165°14'  W  long.; 
54°35'  N  lat.,  165°26'  W  long.; 
54°48'  N  lat.,  165°04'  W  long.; 
54044'  isj  lat    i64°56'  W  long.;  and 
54°30'  N  lat.,  165°14'  W  long. 
Cape  Sarichef  is  located  at 
coordinates  164°56.8'  W  long,  and 
54°34.30'  N  lat.  See  Figure  21  in  the 
proposed  regulatory  language  below. 

This  proposed  fishing  restriction 
would  be  in  effect  annually  during  the 
■period  of  March  15  through  March  31  in 
the  years  2003  through  2006.  The 
Council  would  review  the  experimental 
results  after  March  2003  to  decide  if  any 
changes  to  the  rule  are  needed  in  2004 
through  2006. 


The  trawl,  pot,  or  hook-and-line 
fishing  restriction  is  necessary  to 
support  NMFS  research  designed  to 
identify  and  quantify  the  effects  of 
commercial  trawl  fishing  on  the 
availability  of  Pacific  cod  to  foraging 
Steller  sea  lions  within  a  finite  area. 
This  research  is  intended  to  assess  the 
effectiveness  and  efficiency  of 
alternative  management  methods  for 
ensuring  that  Pacific  cod  fisheries  off 
Alaska  neither  jeopardize  the  continued 
existence  of  the  western  DPS  of 
endangered  Steller  sea  lions  nor 
adversely  modify  its  critical  habitat. 

The  design  of  this  study  requires  that 
experimental  pot  gear  be  deployed 
before  and  after  the  period  of  intense 
trawl  fishing  for  Pacific  cod.  NMFS 
would  deploy  pot  fishing  gear  in  the 
restriction  area  during  March  15 
through  March  31,  a  time  period  that 
historically  includes  the  intense  trawl 
fishery  for  Pacific  cod.  The  trawl  closure 
is  necessary  to  prevent  gear  conflicts, 
including  the  risk  of  trawl  gear 
disturbing  the  experimental  pot  gear. 
Trawl  gear  contacting  pot  gear  would 
result  in  the  displacement  or  loss  of  the 
pots.  Pot  loss  or  displacement  would 
lead  to  economic  losses  to  NMFS  and 
would  reduce  the  quality  of  the 
information  gathered  in  the  study.  The 
commercial  pot  and  hook-and-line  gear 
closures  are  necessary  to  ensure  that 
observed  fishing  effects  are  due  to  trawl 
fishing  and  not  to  additional  fishing 
effort  by  hook-and-line  and  pot  gear 
vessels  moving  into  the  area  due  to  the 
trawl  closure.  A  concern  also  exists  that 
pot  and  hook-and-line  gear  vessels 
would  enter  eireas  historically  fished  by 
trawl  gear.  The  pot  and  hook-and-line 
gear  closiues  will  prevent  a 
redistribution  of  these  fisheries  and 
potential  future  conflicts  with  trawl 
gear. 

Classification 

NMFS  has  determined  that  the 
seasonal  adjustments  of  fishery  closiues 
this  proposed  rule  would  implement  are 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
applicable  laws. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

This  proposed  action  does  not  result 
in  any  changes  in  reporting  or 
recordkeeping  requirements. 

Species  listed  under  the  Endangered 
Species  Act  (ESA)  are  present  in  the 
action  area.  According  to  an  informal 
consultation  completed  on  November 
25,  2002,  no  listed  species  are  likely  to 
be  adversely  affected  by  this  proposed 
action. 


The  analysis  for  this  proposed  action 
did  not  reveal  any  existing  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  action. 

An  IRFA  to  examine  impacts  of  the 
preferred  alternative  on  regulated  small 
entities  was  conducted  for  this  action  in 
accordance  with  5  U.S.C.  6p3(b).  The 
proposed  closure  area  is  a  small  portion 
of  Alaska  State  statistical  reporting  area 
655430  and  very  small  portions  of  areas 
655410  and  645434.  Observer  data 
indicated  that  insignificant  amoimts  of 
groundfish  fishing  occurs  in  areas 
655410  and  645434,  compared  to 
655430  and,  therefore,  catch  data  from 
these  areas  are  not  included  in  the 
analysis  for  this  action.  The  entities 
regulated  by  this  proposed  action  would 
be  the  catcher  vessels  and  catcher- 
processors  that  have  fished  in  the 
closure  area  in  the  second  half  of  March, 
but  that  would  not  be  able  to  do  so 
during  that  period  from  2003  through 
2006.  The  estimated  number  of  small 
entities  that  have  fished  in  this  area  at 
that  time  ranges  fi-om  21  to  56  per  year 
from  1998  through  2001.  Statistical  area 
655430  includes  waters  other  than  those 
in  the  closure  area;  therefore,  these 
estimates  of  entity  numbers  likely  are 
high  based  on  the  data  available  for 
analysis. 

The  estimated  annual  average  gross 
revenues  for  these  small  operations 
(ft'om  all  their  Alaskan  fisheries)  range 
between  approximately  $1.02  million 
and  $1.63  million  from  1998  through 
2001.  The  estimated  average  gross 
revenues  for  these  small  entities  in 
statistical  area  655430  during  the  last  2 
weeks  in  March,  were  about  $10,000  in 
1998,  $18,000  in  1999,  $19,000  in  2000, 
and  $17,000  in  2001.  As  noted  earlier, 
statistical  area  655430  includes  waters 
outside  of  the  closure  area;  therefore, 
these  estimates  of  average  revenue 
probably  exceed  average  revenues 
earned  in  the  closure  area. 

The  preferred  alternative  would 
prevent  trawling,  hook-and-line,  and  pot 
gear  fishing  in  the  closure  area  from 
March  15  to  March  31  in  the  years  2003 
through  2006.  Fishing  vessels  that 
would  otherwise  have  fished  in  the 
closure  area  during  that  period,  would 
likely  alter  their  fishing  patterns  so  as  to 
fish  elsewhere.  Many  vessels  may  fish 
in  waters  to  the  north  or  northeast  of  the 
closure  area.  These  alternative  waters 
are  further  from  the  delivery  ports  and 
support  services  available  at  Akutan, 
Unalaska,  and  King  Cove.  These 
operational  changes  may  impose 
somewhat  higher  costs  on  the  vessels, 
and  may  lead  to  some  loss  of  revenues. 
Moreover,  the  shift  in  fishing  area  may 
increase  the  bycatch  rate  on  non- 
targeted  species. 
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The  impacts  of  the  proposed  action  on 
these  operations  will  be  minor.  The 
average  gross  revenues  from  statistical 
area  655430  are  minor  compared  to 
overall  small  entity  average  gross 
revenues  over  the  course  of  the  year. 
They  are  also  relatively  minor  compared 
to  their  total  revenues  from  fishing 
activity  in  the  last  2  weeks  of  March. 
These  vessels  likely  would  be  able  to 
alter  their  operations  to  continue  their 
fishing  activity  elsewhere  in  the  second 
half  of  March  and,  therefore,  actual 
revenue  loss  should  be  much  less  than 
the  average  revenue  from  the  closure 
area.  Thus,  the  average  gross  revenues 
overstate  the  total  adverse  impact  of  the 
proposed  rule  on  small  entities. 

yGi  IRFA  should  include  a  description 
of  any  significant  alternatives  to  the 
proposed  rule  that  accomplish  the 
stated  objectives  of  the  Magnuson- 
Stevens  Act  and  any  other  applicable 
statutes  and  that  would  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities.  Two 
alternatives  that  would  have  had  less 
adverse  impacts  on  small  entities  were 
considered.  Alternative  1,  the  status  quo 
alternative,  would  not  have  imposed 
restrictions  on  groimdfish  fishing  in  this 
area.  This  alternative  was  rejected 
because  it  created  an  unacceptably  high 
risk  of  loss  of  experimental  pot  gear  and 
consequent  reduction  in  the  statistical 
poWer  of  the  experiment.  This  could 
have  reduced  the  value  of  the 
experimental  results  for  management 
purposes.  Alternative  2  would  have 
only  restricted  trawling  in  the  closiue 


area.  This  alternative  was  rejected 
because  of  concerns  that,  with  no 
trawling  in  the  closiu^  area,  hook-and- 
line  and  pot  gear  fishermen  would  enter 
in  increasing  numbers  with  consequent 
increased  removals  of  Pacific  cod  that 
might  be  interpreted  by  the  experiment 
as  a  trawl  effect.  Moreover,  this 
alternative  could  have  led  to  increased 
risk  of  gear  conflicts  between  trawl  and 
hook-and-line  and  pot  gear  following 
the  end  of  the  closure,  as  pot  and  hook- 
and-line  gear  vessels  moved  into  the 
area  closed  to  trawling  but  historically 
fished  with  trawl  gear.  Finally,  the 
closxu-e  area  imder  this  alternative 
differed  in  its  dimensions  from  the 
closiue  area  in  this  proposed  rule;  these 
differences  were  infroduced  to  reduce 
the  adverse  impact  on  small  trawl 
entities  under  the  proposed  rule. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  January  16,  2003. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.National  Marine 
Fisheries  Service. 

For  the  reasons  discussed  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 


Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §679.22,  paragraph  (a)(ll)  is 
revised  to  read  as  follows: 

§679.22    Closures. 


(a)*  *  * 

(11)  Cape  Sarichef  Research 
Restriction  Area  (effective  through 
March  31,  2006}— (i)  Description  of 
Cape  Sarichef  Research  Restriction 
Area.  The  Cape  Sarichef  Research 
Restriction  Area  is  all  waters  located 
outside  of  the  10  nm  no  trawl  area 
around  Cape  Sarichef,  as  described  in 
Tables  4  and  5  to  this  part,  and  inside 
the  boundary  of  the  following 
coordinates  joined  in  order  by  straight 
lines  (Figure  21  to  part  679): 

54°30'  N  lat.,  165°14'  W  long.; 

54°35'  N  lat.,  165°26'  W  long.; 

54°48'  N  lat.,  i65°04'  W  long.; 

54°44'  N  lat..  164°56'  W  long.;  and, 

54°30'  N  lat.,  165°14'  W  long. 

(ii)  Closure.  The  Cape  Sarichef 
Research  Restriction  Area  is  closed  from 
March  15  through  March  31  to  directed 
fishing  for  groundfish  by  vessels  named 
on  a  Federal  Fisheries  Permit  issued 
under  §  679.4(b)  and  using  trawl,  pot,  or 
hook-and-line  gear. 


3.  Figure  21  to  part  679  is  added  to 
read  as  follows: 

BILUNG  CODE  3510-22-C 
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3en; 


e5 


Figure  21  Cape  Sarichef  Research  Restrictioin  Area  (Effective 
through  March  31,  2006) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Black  Hills  National  Forest  Advisory 
Board 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  Intent;  establishment 
of  Advisory  Board. 

summary:  The  Department  of 
Agriculture  is  proposing  to  establish  the 
Black  Hills  National  Forest  Advisory 
Board  to  obtain  advice  and 
recommendations  on  a  broad  range  of 
forest  issues  such  as  forest  plan 
revisions  or  amendments,  travel 
management,  forest  monitoring  and 
evaluation,  and  site-specific  projects 
having  forestwide  implications. 
FOR  FURTHER  INFORMATION  CONTACT: 
Geraldine  Bower,  Planning  Specialist, 
Ecosystem  Management  Coordination, 
Forest  Service,  (202)  205-1022. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.),  notice  is  hereby  given 
that  the  U.S.  Department  of  Agriculture, 
Black  Hills  National  Forest,  proposes  to 
establish  a  Black  Hills  National  Forest 
Advisory  Board.  The  Board  will  provide 
advice  and  recommendations  on  a  broad 
range  of  forest  planning  issues.  The 
Board  membership  will  consist  of 
individuals  representing  commodity 
interests,  amenity  interests,  and  state 
and  local  government. 

The  establishment  of  this  Board  has 
been  determined  to  be  in  the  public 
interest  in  connection  with  the  duties 
and  responsibilities  of  the  Black  Hills 
National  Forest.  National  forest 
management  requires  improved 
coordination  among  the  interests  and 
governmental  entities  responsible  for 
land  management  decisions  and  the 
public  that  the  agency  serves.  The  Board 
will  consist  of  15  members  that  shall  be 
representative  of  the  following  interests 
(this  membership  closely  follows  the 
membership  outlined  by  the  Secure 


Rural  Schools  and  Community  Self 
Determination  Act  for  Resource 
Advisory  Committees  (16  U.S.C.  500,  et 

seq.)): 

1.  Economic  development  interest 

2.  Developed  outdoor  recreation,  off- 
highway  vehicle  users,  or  commercial 
recreation 

3.  Energy  and  mineral  development 
interests 

4.  Commercial  timber  industry 

5.  Permittee  (grazing  or  other  land  use 
within  the  Black  Hills  area) 

6.  Nationally  recognized  environmental 
organizations 

7.  Regionally  or  locally  recognized 
environmental  organizations 

8.  Dispersed  recreational  activities 

9.  Archeological  or  historical  interests 

10.  Nationally  or  regionally  recognized 
sportsmen's  groups,  such  as  anglers  or 
hunters 

11.  South  Dakota  elected  office 

12.  Wyoming  elected  office 

13.  Coimty  or  local  elected  official  in 
South  Dakota  or  Wyoming 

14.  Tribal  government  elected  or 
appointed  official 

15.  State  natiural  resoiuce  agency  official 
from  South  Dakota  or  Wyoming 

The  chairing  responsibility  of  the 
Board  will  be  determined  by  the 
membership  of  the  Board.  The  Forest 
Supervisor  of  the  Black  Hills  National 
Forest  will  serve  as  the  designated 
federal  official  under  sections  10(e)  and 
(f)  of  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.). 

The  Black  Hills  National  Forest  will 
provide  further  notices,  as  needed,  of 
additional  actions  that  will  be  taken  to 
complete  the  forination  of  the  Board. 

Equal  opportunity  practices  are 
followed  in  all  appointments  to 
advisory  conunittees.  To  ensure  that  the 
recommendations  of  the  Board  have 
taken  into  account  the  needs  of  diverse 
groups  served  by  the  Black  Hills 
National  Forest,  membership  will 
include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 

Dated:  November 25,  2002. 
Lou  Gallegos, 

Assistant  Secretary,  Administration. 
[FR  Doc.  03-1429  Filed  1-22-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Business-Cooperative 

Service. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Business- 
Cooperative  Service's  (RBS)  intention  to 
request  an  extension  for  a  currently 
approved  information  collection  in 
support  of  the  Rural  Economic 
Development  Loan  and  Grant  Program 
(7  CFR  1703,  subpart  B). 
DATES:  Comments  on  this  notice  must  be 
received  by  March  24,  2003,  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Wing,  Specialty  Lenders 
Division,  Rural  Business-Cooperative 
Service,  U.S.  Department  of  Agriculture, 
STOP  3225,  1400  Independence  Ave., 
SW.,  Washington,  DC  20250-3225, 
Telephone  (202)  720-9558. 
SUPPLEMENTARY  INFORMATION: 

Title:  Rural  Economic  Development 
Loan  and  Grant  Program. 

OMB  Number:  0572-0012. 

Expiration  Date  of  Approval:  June  30, 
2003. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  RBS  is  part  of  the  Rural 
Development  mission  area  of  the  U.S. 
Department  of  Agriculture.  RBS 
adijiinisters  the  Rural  Economic 
Development  Loan  and  Grant  (REDLG) 
program,  which  provides  zero-interest 
loans  and  grants  to  Rural  Utilities 
Service  (RUS)  borrowers  for  the  purpose 
of  promoting  rural  economic 
development  and  job  creation  projects. 
The  loans  and  grants  under  the  REDLG 
program  may  be  provided  to 
approximately  1,700  electric  and 
telephone  utilities  across  the  country 
that  have  borrowed  funds  from  RUS. 
Under  this  program,  the  RUS  borrowers 
may  receive  the  loan  funds  and  pass 
them  on  to  businesses  or  other 
organizations.  The  RUS  borrower  is 
responsible  for  the  loan  even  if  it  does 
not  receive  payments  from  the  ultimate 
recipient.  Grants  may  be  provided  to 
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RUS  borrowers  to  establish  revolving 
loan  hinds. 

RBS  needs  to  receive  the  information 
contained  in  this  collection  of 
information  to  select  the  projects  it 
believes  will  provide  the  most  long-term 
economic  benefit  to  rural  areas.  The 
selection  process  is  competitive,  and 
RBS  has  generally  received  more 
applications  than  it  could  fund.  RBS 
also  needs  to  make  sure  the  funds  are 
used  for  the  intended  purpose  and,  in 
the  case  of  the  loan,  that  the  funds  will 
be  repaid.  RBS  must  determine  that 
loans  made  from  revolving  loan  funds 
estabUshed  with  grants  are  used  for 
eligible  purposes. 

Estimate  of  Burden:  Public  reporting 
biorden  for  this  collection  of  information 
is  estimated  to  average  2.7  hours  per 
response. 

Respondents:  RUS  borrowers. 

Estimated  Number  of  Respondents: 
120. 

Estimated  Number  of  Responses  per 
Respondent:  13.3. 

Estimated  Number  of  Responses: 
1,596. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,272. 

Copies  of  this  information  collection 
can  be  obtained  from  Cheryl  Thompson, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0043. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RBS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
RBS  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
■  technology.  Comments  may  be  sent  to 
Cheryl  Thompson,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0742,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Dated:  January  13,  2003, 
|ohn  Rosso, 

Administrator,  Rural  Business-Cooperative 
Service. 
[FR  Doc.  03-1455  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  3410-XY-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Maximum  Dollar  Amount  on  Awards 
Under  the  Rural  Economic 
Development  Loan  and  Grant  Program 
for  Fiscal  Year  2003 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 
action:  Notice. 

summary:  The  Rural  Business- 
Cooperative  Service  hereby  announces 
the  maximum  dollar  amount  on  loan 
and  grant  awards  under  the  Rural 
Economic  Development  Loan  and  Grant 
(REDLG)  program  for  fiscal  year  (FY) 
2003.  The  maximum  dollar  award  on 
zero-interest  loans  for  FY  2003  is 
$450,000.  The  maximum  dollar  award 
on  grants  for  FY  2003  is  $200,000.  The 
maximum  loan  and  grant  awards  stated 
in  this  notice  are  effective  for  loans  and 
grants  made  during  the  fiscal  year 
beginning  October  1,  2002,  and  ending 
September  30,  2003.  REDLG  loans  and 
grants  are  available  to  Rural  Utilities 
Service  electric  and  telephone  utilities 
to  assist  in  developing  rural  areas  from 
an  economic  standpoint. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Wing,  Loan  Specialist,  Rural 
Business-Cooperative  Service,  USDA, 
STOP  3225,  Room  6866, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-3225. 
Telephone:  (202)  720-9558.  FAX:  (202) 
720-2213. 

SUPPLEMENTARY  INFORMATION:  The 
maximum  loan  and  grant  awards  are 
determined  in  accordance  with  7  CFR 
1703.28.  The  maximum  loan  and  grant 
awards  are  calculated  as  3.0  percent  of 
the  projected  program  levels,  rounded  to 
the  nearest  $10,000;  however,  as 
specified  in  7  CFR  1703.28(b), 
regardless  of  the  projected  total  amount 
that  will  be  available,  the  maximum  size 
may  not  be  lower  than  $200,000.  The 
projected  program  level  during  FY  2003 
for  zero-interest  loans  is  $14,966 
million,  and  the  projected  program  level 
for  grants  is  $4  million.  Applying  the 
specified  3.0  percent  to  the  program 
level  for  loans,  rounded  to  the  nearest 
$10,000,  results  in  the  maximum  loan 
award  of  $450,000.  Applying  the 
specified  3.0  percent  to  the  program 
level  for  grants  results  in  an  amount 


lower  than  $200,000.  Therefore,  the 
maximum  grant  award  for  FY  2003  will 
be  $200,000.  This  notice  will  be 
amended  should  an  appropriation  in 
excess  of  projected  levels  be  received. 

Dated:  January  13,  2003. 
John  Rosso, 

Administrator,  Rural  Business-Cooperative 
Service. 
(FR  Doc.  03-1454  Filed  1-22-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.011603B] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  two  public  meetings  of  its 

(1)  Monkfish  Oversight  Committee  and 

(2)  representatives  of  its  Groundfish, 
Monkfish,  Habitat,  Sea  Scallop,  Skate, 
Whiting  and  Herring  Advisory  Panels  in 
February,  2003  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  &t)m  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held 
between  February  6-13,  2003.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held 
in  Taunton,  MA  and  South  Portland, 
ME.  See  SUPPLEMENTARY  INFORMATION  for 
specific  locations. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Thursday,  February  6,  2003,  at  9:30 
a.m  and  Friday,  February  7,  2003,  at 
8:30  a.m.  Joint  Advisory  Panels 
Representatives  Meeting. 

Location:  Holiday  Inn  Taunton,  700 
Myles  Standish  Boulevard,  Taunton, 
MA  02780;  (508)  823-0430. 
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There  will  be  a  joint  meeting  of 
representatives  from  the  Council's 
Groundfish,  Monkfish,  Habitat,  Sea 
Scallop,  Skate,  Whiting  and  Herring 
Advisory  Panels  to  comment  on  and 
develop  alternatives  to  Essential  Fish 
Habitat  (EFH)  area  management 
ciurently  proposed  for  the  Scallop 
Amendment  10  Draft  Supplemental 
Environmental  Impact  Statement. 

Wednesday,  February  12,  2003,  at  10 
a.m  and  Thiu^day,  February  13,  2003  at 
8:30  a.m.  Monkfish  Oversight 
Committee  Meeting. 

Location:  Sheraton  South  Portland 
Hotel,  363  Maine  Mall  Road,  South 
Portland,  ME  04106;  telephone:  (207) 
775-6161. 

The  Committee  will  discuss  issues 
and  options  to  be  included  in  the 
MonkiSsh  Amendment  2  Draft 
Environmental  Impact  Statement 
(DSEIS).  Alternatives  designed  to 
achieve  the  approved  goals  and 
objectives  include,  but  ese  not  limited 
to:  Permit  qualification  criteria  for 
vessels  fishing  south  of  38°N; 
management  program  for  a  deepwater 
directed  fishery  in  the  SFMA; 
separation  of  monkfish  days-at-sea 
(DAS)  from  multispecies  and  sea  scallop 
DAS  programs,  including  counting  of 
monkfish  DAS  as  24-hoiur  days; 
measures  to  minimize  impacts  of  the 
fishery  on  endangered  sea  turtles; 
measiues  to  minimize  bycatch  in 
directed  and  non-directed  fisheries;  an 
exemption  program  for  vessels  fishing 
for  monkfish  outside  of  the  EEZ  (in  the 
NAFO  Regulated  Area);  alternative 
measures  to  minimize  impacts  of  the 
fishery  on  EFH;  measures  to  improve 
data  collection  and  research  on 
monkfish,  including  mechanisms  for 
funding  cooperative  research  programs; 
and,  timing  of  the  annual  review  and 
adjustment  process.  The  Coimnittee  may 
develop  and  recommend  other 
management  alternatives  not  included 
in  the  list  above. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Coimcil's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Acconunodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 


should  be  directed  to  Paul  }.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  January  16,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  Notional  Marine  Fisheries  Service. 
[FR  Doc.  03-1465  Filed  1-22-03;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 
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NOAA  Strategic  Plan 

AGENCY:  Office  of  Strategic  Planning 

(OSP),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 

new  NOAA  Strategic  Plan;  request  for 

comments. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration(NOAA)  is 
the  United  State's  premier  agency  for 
environmental  assessment  and 
prediction  and  management  providing 
broad  benefitsto  the  Nation  in  the  areas 
of  economy,  public  safety  and  the 
enviroiunent.  NOAA  has  recently  begun 
the  process  of  creating  a  new  Strategic 
Plan  for  the  agency  responding  to 
growing  needs  of  die  Nation  for 
environmental  information  and 
management.  One  of  the  objectives  of 
the  new  NOAA  Strategic  Plan  is  to 
directlyaddress  the  President's 
Management  Agenda  including 
principles  for  a  citizen-centered,  results 
oriented,  and  market-based  government. 
To  that  end,  NOAA  has  conducted  a 
series  of  stakeholder  and  employee 
workshops  in  Seattle,  New  Orleans, 
Boston,  Washington,  DC,  Boulder, 
Cleveland  and  Puerto  Rico  over  the  past 
several  months  and  has  used  this  input 
to  lay  the  foimdation  for  drafting  the 
new  NOAA  Strategic  Plan.  Important 
themes  that  emerged  from  these 
meetings  were  ecosystem  approaches  to 
coastal  and  ocean  resoiut:e  management, 
climate  variability  and  change  and 
weather  and  water  information  needs  as 
well  as  agency-wide  cross-cutting 
priorities  that  will  enhance  NOAA's 
mission  and  provide  leadership  in  the 
environmental  sciences  to  better  serve 
America  in  the  21st  century.  When 
finalized  in  early  2003,  after  public  and 
internal  review,  the  new  NOAA 
Strategic  Plan  will  become  the  blueprint 
for  the  direction  of  NOAA's  core  and 
future  missions  and  will  become 
institutionalized  in  every  aspect  of 


NOAA's  resource  planning  and  priority 
setting. 

DATES:  Public  comments  on  this 
document  must  be  received  at  the 
appropriate  email  address  (see 
ADDRESSES)  on  or  before  5  p.m..  local 
time,  February  14,  2003. 
ADDRESSES:  The  NOAA  Draft  Strategic 
Plan  is  available  at  the  OSP  web  site: 
http://www.osp.noaa.gov.  Comments 
may  be  sent  directly  to  the  OSP  email   ' 
address  strategic.pIanning@noaa.gov  or 
visit  the  OSP  website  to  submit 
comments.  Comments  will  not  be 
accepted  if  submitted  via  phone  or  fax. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  Burgess.  Office  of  Strategic 
Planning  (OSP).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Herbert  C.  Hoover  Building  (HCHB). 
Room  6121,  14th  and  Constitution  Ave., 
NW,  Washington.  DC  20230,  phone: 
202-482-5181,  fax:  202-501-3024. 
SUPPLEMENTARY  INFORMATION: 

Status 

NOAA  encourages  all  stakeholders 
and  users  to  review  the  draft  Strategic 
Plan.  All  comments  must  be  submitted 
by  individual  participants  (persons, 
businesses,  organizations,  etc.).  Group 
consensus  comments  will  not  be 
accepted.  The  discussion  draft  of  the 
NOAA  Strategic  Plan  and  directions  for 
submitting  comments  have  been  posted 
on  the  website.  Comments,  questions 
and  suggestions  are  welcomed  trom 
both  scientific  and  stakefiolder 
communities.  All  comments  received 
will  be  reviewed  and  considered  in  the 
final  drafting  of  NOAA's  new  Strategic 
Plan. 

Dated:  January  16.  2003. 
James  P.  Burgess,  BQ 

Acting  Director,  Office  of  Strategic  Planning. 

National  Oceanic  and  Atmospheric 

Administration. 

[FR  Doc.  03-1464  Filed  1-22-03;  8:45  am) 
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Chicago  Mercantile  Exchange  (CME): 
Proposed  Amendments  to  tt>e  Weight 
Specifications,  Speculative  Position 
Limits,  Delivery  Locations,  and 
Delivery  Procedures  for  the  Live  Cattle 
Futures  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  terms 

and  conditions  of  proposed 

amendments  to  the  CME's  weight 

specifications,  speculative  position 

limits,  delivery  locations,  and  delivery 
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procedures  for  the  live  cattle  futures 
contract. 

summary:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
requested  that  the  Commission  approve 
the  subject  proposed  amendments  for 
the  live  cattle  futures  contract.  The 
proposals  were  submitted  pursuant  to 
the  provisions  of  Section  5c(c)(2)  of  the 
Commodity  Exchange  Act  (Act)  and 
Commission  Regulation  40.4(a).  Under 
the  proposals,  the  Exchange  will: 

1 .  Increase  the  maximum  live  cattle 
average  deliverable  live  weight  by  25 
pounds  to  1,350  pounds,  and  increase 
the  maximum  individual  animal  live 
weight  by  25  pounds  to  1,400  pounds 
for  cattle  graded  on  a  live  weight  basis; 

2.  Establish  a  "scale  down"  spot 
month  speculative  position  limit  of  450 
contracts  which  applies  during  the 
period  begiiming  with  the  close  of 
business  on  the  first  business  day 
following  the  first  Friday  of  the  contract 
month  until  the  close  of  business  on  the 
business  day  preceding  the  last  five 
business  days  of  the  contract  month, 
after  which  period  existing  300  contract 
limit  will  apply  through  the  last  day  of 
tradipg; 

3.  Add  delivery  locations  at  Guymon 
.  and  Texhoma,  Oklahoma; 

4.  Establish  penalties  to  be  imposed  at 
the  sole  discretion  of  the  United  States 
Department  of  Agriculture  (USDA) 
grader,  on  any  seller  who  has  not 
properly  presorted  cattle  for  grading, 
and  on  any  buyer  who  disrupts  the 
delivery  process,  at  a  rate  of  $0.15  per 
pound  of  live  cattle  delivered; 

5.  Grant  the  CME  the  authority  to 
prohibit  futures  delivery  on  "auction 
days"  at  delivery  stockyards; 

6.  Provide  for  the  establishment  of  an 
aimual  uniform  grading  and 
documentation  fee  per  delivery  unit;. 

7.  Eliminate  the  requirement  that  live- 
graded  delivery  cattle  stand  without 
water  during  the  time  interval  between 
9  a.m.  and  the  time  of  grading;  and 

8.  Provide  for  the  application  of  price 
differentials  to  the  delivery  of  steer 
carcasses  weighing  between  950  and 
1,000  pounds. 

The  Exchange  intends  to  implement 
the  amendments  with  respect  to  all 
newly  listed  futures  contract  months 
beginning  with  the  December  2003 
contract  month. 

The  Director  of  the  Division  of  Market 
Oversight  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  Exchange's  proposed 
amendments  for  comment  is  in  the 
public  interest,  and  will  assist  the 
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Commission  in  considering  the  views  of 
interested  persons. 

DATES:  Comments  must  be  received  on 
or  before  February  7,  2003. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  ^4W., 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  418-5521  or  by 
electronic  mail  to  secretary@cftc.gov. 
Reference  should  be  made  to  "CME  Live 
Cattle  Amendments." 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Martin  G.  Murray  of  the 
Division  of  Market  Oversight. 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581,  (202)  418-5276.  Facsimile 
number:  (202)  418-5527.  Electronic 
mail:  mmurray@cftc.gov 
SUPPLEMENTARY  INFORMATION: 

Background 

The  CME's  live  cattle  futures  contract 
calls  for  delivery  at  par  of  40,000 
pounds  of  USDA  estimated  Yield  Grade 
3,  55%  Choice,  45%  Select  quality  grade 
live  steers,  averaging  between  1,100 
pounds  and  1,300  pounds  with  an 
individual  steer  weighing  more  than  100 
pounds  above  or  below  the  average 
weight  for  the  unit.  No  individual 
animal  weighing  less  than  1,050  pounds 
or  more  than  1,350  pounds  is 
deliverable.!  jhe  weighing  and  grading 
of  cattle  delivered  on  the  futures 
contract  is  conducted  by  USDA  graders. 
Delivery  of  live  steers  may  be  made  at 
par  at  CME-approved  livestock  yards  in 
Syracuse,  Kansas;  Tulia,  Texas; 
Columbus,  Nebraska;  Dodge  City, 
Kansas;  Amarillo,  Texas;  Norfolk, 
Nebraska;  North  Platte,  Nebraska; 
Ogallala,  Nebraska;  Pratt,  Kansas;  and 
Clovis,  New  Mexico. ^  The  futiues 
contract's  rules  currently  specify  an 
individual  contract  month  speculative 
position  limit  of  3,300  contracts,  and  a 
spot  month  speculative  position  limit  of 
300  contracts  that  becomes  effective  at 
the  close  of  business  on  the  first 
business  day  following  the  first  Friday 
of  the  contract  month.^ 


» Beginning  with  deliveries  on  the  June  2003 
contract  month,  the  average  weight  range  will  be 
between  1,100  pounds  and  1,325  pounds,  and  no 
individual  animal  weighing  greater  than  1 ,375 
pounds  will  be  deliverable. 

^  At  the  buyer's  option,  cattle  may  be  graded  on 
a  live  basis  at  the  delivery  stockyard,  or  on  a  carcass 
basis  at  a  CME-approved  packing  plant  located 
within  the  originating  stockyard's  delivery  region. 

^  The  last  trading  day  of  an  expiring  contract 
month  is  the  last  business  day  of  the  contract 
month.  Delivery  notices  may  be  issued  beginning 


1.  Deliverable  Live  Weight  Range 

The  Exchange  proposes  to  increase 
the  maximum  average  deliverable  live 
weight  to  1 ,350  pounds,  and  increase 
the  maximum  individual  animal  live 
weight  to  1,400  pounds,  for  cattle 
graded  on  a  live  weight  basis.  In  support 
of  the  proposal,  the  Exchange  states, 
"The  increase  is  recommended  due  to 
an  evident  trend  in  increased  weights 
for  slaughter  steers  and  will  allow  the 
contract  to  follow  industry  standards." 

2.  Spot  Month  Speculative  Position 
Limit 

The  Exchange  proposes  a  "scale- 
down"  spot  month  speculative  position 
limit  of  450  contracts  which  would 
apply  during  the  period  that  begins  with 
the  close  of  business  on  the  first 
business  day  following  the  first  Friday 
of  the  contact  month  and  continues 
until  the  close  of  business  on  the 
business  day  preceding  the  last  five 
business  days  of  the  contract  month. 
The  contract's  existing  300-contract 
limit  would  be  applicable  from  the  close 
of  trading  on  the  business  day  preceding 
the  last  five  trading  days  throughout  the 
last  day  of  trading.  Currently,  there  is  a 
signed  300-contract  limit  applicable 
throughout  the  spot  month  beginning 
with  the  close  of  business  on  the  first 
business  day  following  the  first  Friday 
of  the  contract  month  through  the  last 
day  of  trading. 

in  support  of  the  proposal,  the 
Exchange  notes  that  a  "scale  down" 
limit  of  600  contract  during  the  first  part 
of  the  spot  month  and  a  300-contract 
limit  thereafter  had  been  eliminated  in 
favor  of  a  single  300-contract  spot 
month  limit  for  the  December  2002 
through  October  2003  contract  months 
as  a  result  of  deliverable  supply 
concerns.  The  Exchange  believes  that  its 
subject  proposals  to  widen  the  range  of 
deliverable  live  weights,  add  two  new 
delivery  locations,  and  make  other 
changes  in  the  delivery  process  as 
discussed  below,  "will  create  a  more 
efficient  delivery  process,  attract  more 
people  who  are  willing  to  deliver  and 
increase  the  deliverable  supply,"  thus 
justifying  the  establishment  of  the 
"scale  down"  limit  of  450  contracts 
during  the  first  part  of  the  spot  month. 

3.  Delivery  Locations 

The  Exchange  proposes  to  add 
Guymon  and  Tejdioma,  Oklahoma  as 
delivery  locations.  In  support  of  the 
proposal,  the  Exchange  states  tliat  these 
locations  would  facilitate  delivery  from 
the  Oklahoma  panhandle.  The  Exchange 
further  notes  that  Gu3rmon  had  been  a 


with  the  first  business  day  following  the  first  Friday 
of  the  cpntact  month. 
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delivery  location  until  October  2002, 
when  it  was  removed  due  to  the  closing 
of  the  facility  at  this  location.  Recently, 
a  new  operator  has  re-opened  the 
Guymon  facility  and  has  expressed  an 
interest  in  being  reinstated  as  a  Live 
Cattle  delivery  point.  In  addition,  the 
.  Texhoma  Livestock  Auction  in 
Texhoma,  Oklahoma  has  expressed  an 
interest  to  the  Exchange  in  becoming  a 
Live  Cattle  delivery  point. 

4.  Penalties  for  Delivery  Obstructions 

The  Exchange  proposes  to  penalize 
any  seller  who  has  not  properly  pre- 
sorted cattle  for  grading,  at  a  rate  of 
$.015  per  pound  of  live  cattle  delivered 
per  business  day  luitil  proper  delivery  is 
made.  In  addition,  the  Exchange 
proposes  to  penalize  any  buyer  who 
disrupts  the  delivery  process,  at  a  rate 
of  $.015  per  poimd  of  live  cattle 
deUvered.  These  penalties  to  the  seller 
and  buyer  would  be  imposed  at  the 
discretion  of  the  USDA  grader. 

In  support  of  the  proposal,  the 
Exchange  indicates  that  the  potential 
imposition  of  penalties  will  increase  the 
"throughput"  of  the  delivery  system,  by 
reducing  the  likelihood  of  impediments 
to  the  efficient  operation  of  the  grading 
process  resulting  from  the  actions  of 
sellers  and  buyers.  In  this  regard,  the 
Exchange  notes  that  failure  on  the  part 
of  a  deliverer  to  do  a  proper  job  of 
sorting  the  cattle  prior  to  delivery 
reduces  the  niunber  of  deliveries  that 
can  be  completed  in  a  given  time 
period,  and  takes  unfair  advantage  of 
those  delivering  shorts  who  properly 
sort  their  cattle.  In  addition,  disruptive 
behavior  by  receiving  longs  and/or  their 
agents  interferes  with  the  delivery 
process  and  reduces  the  number  of 
dehveries  that  can  be  completed  in  a 
given  time  period.  The  Exchange  further 
believes  that  the  USDA  grader  is  the 
logical  party  to  determine  whether,  and 
to  what  extent,  a  delivering  short  or 
receiving  long  has  disrupted  the 
deUvery  process  because  it  is  the  only 
unbiased,  independent  participant  in 
the  process,  and  USDA  personnel  are 
present  at  every  delivery.  The  Exchange 
notes  that  the  USDA  has  agreed  to 
accept  the  responsibility  for  making 
these  determinations. 

5.  Prohibit  Deliveries  at  Certain 
Locations  on  Auction  Days 

The  Exchange  proposes  to  give  itself 
the  discretion  to  prohibit  delivery  at 
particular  stockyards  on  those  dates 
when  an  auction  or  other  activity  that 
may  interfere  with  futures  delivery  is 
taking  place  at  such  stockyards.  In 
support  of  the  proposed,  the  Exchange 
notes  that  all  of  the  contract's  existing 
delivery  locations  hold  feeder  cattle 


auctions  as  their  primary  business,  and 
that  live  cattle  futiu^s  deliveries 
compete  for  many  of  the  same  resources, 
such  as  scales,  pens,  sorting  alleys,  etc. 
Although  the  Exchange  historically  has 
relied  on  the  operators  of  the  delivery 
stockyards  to  discoutage  deliveries  on 
auction  dates,  is  has  proven  difficult  in 
practice  for  operators  to  do  so.  As  a 
result,  deliveries  made  on  auction  days 
have  resulted  in  greater  failure  rates 
caused  by  auction-related  operational 
bottlenecks  that  prevent  cattle  from 
being  presented  in  a  timely  manner  to 
the  USDA  grader. 

The  Exchange  notes  that  it  will 
determine  in  advance  and  "black  out" 
auction  days  in  its  electronic  tender 
system,  making  it  impossible  for  a 
delivering  short  to  submit  a  tender  for 
delivery  on  those  dates.  Further,  the 
Exchange  notes  that  this  prohibition  on 
auction-day  deliveries  would  apply 
generally  to  all  locations,  with  the 
exception  of  Amarillo  and  Dodge  City, 
"where  there  are  multiple  scales  and 
ample  pens  and  sorting  alleys." 

6.  Uniform  Grading  and  Documentation 
Fees 

The  Exchange  is  proposing  to 
establish  and  set  annually  a  uniform 
grading  and  documentation  fee  per 
delivery  unit,  which  will  be  charged  to 
sellers  for  each  contract  imit  of  cattle 
delivered  on  the  futiu^s  contract.  The 
fee  will  be  applicable  at  all  delivery 
locations.  Ciurently,  the  Exchange 
passes  through  to  the  seller  the  actual 
costs  billed  to  it  by  the  USDA  for 
grading  services.  The  Exchange  notes 
that  USDA  graoing  fees  vary  widely  by 
location,  ranging  from  $42  to  $484, 
depending  on  the  travel  costs  incurred 
by  USDA  to  service  a  particular 
location.  The  Exchange  believes  that 
this  variability  has  "introduced  a  large 
degree  of  uncertainty  into  the  delivery 
process  for  those  planning  to  deliver  at 
locations  which  require  USDA  travel." 
The  Exchange  further  notes  that  the 
USDA  is  intending  to  propose  a  uniform 
flat  fee  of  $100  per  delivery  unit  for 
CME  live  graded  deliveries. 

7.  Standing  Without  Water 

The  Exchange  proposes  to  eliminate 
the  requirement  that  live-graded 
delivery  cattle  stand  without  water 
during  the  time  interval  between  9  a.m. 
and  the  time  pi  grading.  Cattle  will 
continue  to  be  denied  access  to  feed 
during  this  period. 

8.  Price  Differentials  for  Heavy 
Ckircasses 

The  Exchange  proposes  to  provide  for 
the  application  of  price  differentials  to 
the  delivery  of  steer  carcasses  weighing 


between  950  and  1 ,000  pounds  based  on 
price  data  from  USDA's  National 
Weekly  Direct  Slaughter  Cattle- 
Premiums  and  Discoimts  report,  which 
is  used  under  existing  rules  for 
establishing  a  price  differential  for  cattle 
weighing  between  900  and  950  pounds. 
Currently,  cattle  weighing  between  950 
and  1 ,000  pounds  are  discounted  at  a 
rate  equal  to  20%  of  the  final  settlement 
price.  In  support  of  the  proposal,  the 
Exchange  states  that  the  proposal 
"would  allow  more  precise  discounting 
of  carcasses  in  this  weight  bracket." 

The  Division  is  requesting  comment 
on  the  proposals.  Copies  of  the 
Exchange's  proposed  amendments  will 
be  available  for  inspection  at  the  Office 
of  the  Secretariat,  Conunodity  Futiu^s 
Trading  Commission.  Three  Lafayette 
Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581.  Copies  of  the 
proposed  amendments  can  also  be    ^ 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  418-5100. 

Other  materials  submitted  by  the  CME 
in  support  of  the  request  for  approval 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  there  under  (17  CFR  Fart 
145  (2002)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Simshine  Act  Compliance  Staff  of  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  1 7  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments 
pertaining  to  the  proposed  amendments 
or  with  respect  to  other  materials 
submitted  by  the  CME  should  send  such 
comments  to  Jean  A.  Webb.  Secretary, 
Comnjodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581  by  the  specified  date. 

Dated:  Issued  in  Washington.  DC  on 
January  17,  2003. 
Michael  Gorham, 
Director. 
[FR  Doc.  03-1534  Filed  1-22-03;  8:45  ami 
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Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 
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The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
iliformation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  24, 
2003. 

Title,  Form,  Number,  and  OMB 
Number:  Defense  Federal  Acquisition 
Supplement  (DFARS)  Part  245, 
Government  Property,  related  clauses  in 
DFARS  252  and  related  forms  in  DFARS 
253;  DD  Forms  1149,  1149C,  1342, 1419, 
1637, 1639,  1640,  and  1662;  OMB 
Number  0704-0246. 

Type  of  Request:  Extension. 
Number  of  Respondents:  14,862. 
Responses  Per  Respondent:  3. 
Annual  Responses:  42,497. 
Average  Burden  Per  Response:  70 
minutes  (average). 
Annual  Burden  Hours:  50,170. 
Needs  and  Uses:  This  request 
concerns  information  collection 
requirements  related  to  providing 
Government  property  to  contractors; 
contractors'  use  and  management  of 
Government  property;  and  reporting, 
redistribution,  disposing  of  contractor 
inventory. 

Affected  Public:  Business  or  other-for- 
profit. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  January  16.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  03-1438  Filed  1-22-03;  8:45  am] 
BILUNG  CODE  5001-08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Office  of  the  Secretary,  DOD. 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  24, 
2003. 

Title,  Form  Number,  and  OMB 
Number:  Defense  Federal  Acquisition 
Supplement  (DFARS)  Part  242,  Contact 
Administration,  related  clauses  in 
DFARS  252  and  related  forms  in  DFARS 
253;  DD  Form  1659;  OMB  Number 
0704-0250. 

Type  of  Request:  Extension. 

Number  of  Respondents:  33,000. 

Responses  Per  Respondent:  2. 

Annual  Responses:  86,215. 

Average  Burden  Per  Response:  150 
minutes  (average). 

Annual  Burden  Hours:  217,645. 

Needs  and  Uses:  This  request 
concerns  information  collection 
requirements  related  to  production 
progress  reviews.  Government  bills  of 
lading,  contractor  insurance/pension 
reviews,  and  the  material  management 
and  accounting  system  reviews. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  January  16.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  03-1439  Piled  1-22-03;  8:45  am) 

BILUNG  CODE  5001-008-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  OoD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices; 
DoD. 

ACTION:  Notice. 


summary:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  aimounces  a 
closed  session  meeting.  The 
aimouncement  of  the  meeting  is  being 
published  in  less  than  the  15  day 
requirement  by  law  because  of 
scheduling  conflicts. 

DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  January  21,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Cox,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology 
and  Logistics  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  (ARPA)  and  tlie  Military 
,  Departments  in  planning  and  managing 
an  effective  and  economical  research 
and  development  program  in  the  area  of 
electron  devices. 

The  Work  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  92-463,  as  amended,  (5 
U.S.C.  App.  sec.  10(d)  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l),  and  that  accordingly, 
this  meeting  will  be  closed  to  the 
public. 
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Dated:  January  16,  2003. 
Patricia  L.  Tdppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-1440  Filed  1-22-03;  8:45  am] 
BILUNG  CODE  5001 -OS-M 

DEPARTMErfT  OF  DEFENSE 

Office  of  the  Secretary 

Change  in  Meeting  Date  of  the  DOD 
Advisory  Group  on  Electron  Devices 

AGENCY:  Department  of  Defense, 

Advisory  Group  on  Electron  Devices, 

DOD. 

action:  Notice. 

summary:  Working  Group  B 
(Microelectronics)  of  the  DOD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  change  to  a  closed  session 
meeting.  The  annoimcement  of  the 
meeting  is  being  published  in  less  than 
the  15-day  requirement  by  law  because 
of  scheduling  conflict. 
DATES:  The  meeting  will  be  held  at 
0900,  Thursday.  January  23,  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elise  Rabin,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four.  Suite  500.  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology 
and  Logistics  to  the  Director  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E,  to  the  Director 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective 
research  and  development  program  in 
the  field  of  electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in^heir 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  Section  10(d)  of 
Public  Law  92-463,  as  amended.  (5 
U.S.C.  App.  Sec.  10(d)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l).  and  that  accordingly. 


this  meeting  will  be  closed  to  the 
1  public. 

Dated:  January  16,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-1441  Filed  1-22-03:  8:45  am] 
BILUNG  COOE  SOOI-OS-M 

DEPARTMENT  OF  DEFENSE 


Office  of  the  Secretary 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 

Advisory  Group  on  Electron  Devices, 

DOD. 

ACTION:  Notice. 

SUMMARY:  The  DdD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting.  The 
announcement  of  the  meeting  is  being 
published  in  less  than  the  15  day 
requirement  by  law  because  of 
scheduling  conflicts. 
DATES:  The  meeting  will  be  held  at 
0900,  Wednesday,  January  22,  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway. 
'Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Carr.  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202.  . 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisorj'  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology 
and  Logistics  to  the  director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  proposed  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  92-463,  as  amended,  (5 
U.S.C.  App.  Sec.  10(d)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 


U.S.C.  552b(c){l),  and  that  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

Dated:  January  16,  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Officer, 

Department  of  Defense. 

[FR  Doc.  03-1442  Filed  1-22-03;  8:45  am) 

BILUNG  COOE  S001-0»-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Section 

10(a)(2)  of  the  Federal  Advisory 

Committee  Act  (Pub.  L.  92-463), 

announcement  is  made  of  the  following 

Committee  meeting: 

DATE(S):  March  12,  2003  from  9  a.m.  to 

5:45  p.m.  and  March  13,  2003  from  8:30 

a.m.  to  11:30  a.m. 

ADDRESS:  Holiday  Inn  Arlington  at 

Ballston,  4610  North  Fairfax  Drive, 

Arlington,  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Veronica  Rice,  SERDP  Program  Office, 

901  North  Stuart  Street,  Suite  303, 

Arlington,  VA  or  by  telephone  at  (703) 

696-2119. 

SUPPLEMENTARY  INFORMATION: 

Matters  To  Be  Considered    . 

Research  and  Development  proposals 
and  continuing  projects  requesting 
Strategic  Environmental  Research  and 
Development  Program  funds  in  excess 
of  $1M  will  be  reviewed. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
time  and  in  the  maimer  permitted  by  the 
Board. 

Dated:  January  16.  2003.    . 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-1444  Filed  1-22-03;  8:45  am] 
BILUNG  COOE  S001-06-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Threat  Reduction  Advisory  Committee 

agency:  Department  of  Defense,  Office 
of  the  Under  Secretary  of  Defense 
(Acquisition,  Technology  and  Logistics) 


3236 


Federal  Register /Vol.  68,  No.  15 /Thursday,  January  23,  2003 /Notices 


action:  Notice  of  advisory. committee 
meeting. 

summary:  The  Threat  Reduction 
Advisory  Committee  will  meet  in  closed 
session'on  Thursday,  March  20,  2003,  at 
the  Institute  for  Defense  Analyses  (IDA), 
and  on  Friday,  March  21,  2003  in  the 
Pentagon,  Washington,  DC. 

The  mission  of  the  Committee  is  to 
advice  the  Under  Secretary  of  Defense 
(Acquisition,  Technology  and  Logistics) 
on  technology  security, 
Coimterproliferation,  chemical  and 
biological  defense,  sustainment  of  the 
nuclear  weapons  stockpile,  and  other 
matters  related  to  the  Defense  Threat 
Reduction  Agency's  mission. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  Appendix  II),  it  has  been 
determined  that  this  Committee  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l),  and  that  accordingly  the 
meeting  will  be  closed  to  the  public. 
DATES:  Thursday,  March  20,  2003,  (8 
a.m.  to  4  p.m.)  and  Friday,  March  21, 
2003,  (8  a.m.  to  9:20  a.m.) 
ADDRESSES:  Institute  for  Defense 
Analyses,  Board  Room,  4850  Mark 
Center  Drive,  Alexandria,  Virginia  and 
the  USD  (AT&L)  Conference  Room 
(3D1019),  the  Pentagon,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colonel  Don  Minner,  Defense  Threat 
Reduction  Agency/ AST,  8725  John  J. 
Kingman  Road  MS  6201,  Fort  Belvoir, 
VA  22060-6201.  Phone:  (703)  767-5718. 

Dated:  Janaury  16,  2003. 
Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  03-1443  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  5001-08-11 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force  HQ  USAF 
Scientific  Advisory  Board  Mleeting 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2003  S&T 
Review  and  the  leadership  of  the  Air 
Force  Research  Laboratory.  The  piurpose 
of  the  meeting  is  to  allow  the  SAB 
leadership  to  advise  the  commander  of 
the  AFRL  on  the  outcome  of  the  2003 
Review.  Because  classified  and 
contractor-proprietary  information  will 
be  discussed,  this  meeting  will  be 
closed  to  the  public. 


DATES:  January  27,  2003. 
ADDRESSES:  Wright-Patterson  AFB, 
Dayton,  OH. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj. 
John  Pernot,  Air  Force  Scientific 
Advisory  Board  Secretariat,  1180  Air 
Force  Pentagon,  Rm  5D982, 
Washington,  DC  20330-1180,  (703)  697- 
4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  03-1571  Filed  1-22-03;  8:45  am) 

BILUNG  CODE  5001-0&-P 


DEPARTMENT  OF  EDUCATION 

Secretary  of  Education's  Commission 
on  Opportunity  in  Athletics;  Meeting 

AGENCY:  Secretary  of  Education's 
Commission  on  Opportunity  in 
Athletics,  Department  of  Education. 

ACTION:  Notice  of  open  meeting; 
correction. 

SUMMARY:  This  notice  corrects  the  notice 
of  meeting  of  the  Secretary  of 
Education's  Commission  on 
Opportunity  in  Athletics  (the 
Commission)  published  on  January  8, 
2003  (68  FR  1051).  The  location  of  the 
meeting  has  been  changed.  All  other 
information  in  the  January  8  notice 
remains  the  same. 

Notice  of  this  meeting  is  required 
under  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act. 

DATES:  January  29-30,  2003. 

Location:  The  new  location  of  the 
meeting  is  the  Hotel  Washington,  515 
15th  Street,  NW.,  Washington,  DC 
20004. 

Times:  January  29:  9  a.m.-12:30  p.m., 
2  p.m.-5  p.m.  January  30:  9  a.m.-l  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 

1.  Internet.  We  encourage  you  to  send 
your  questions  through  the  Internet  to 
the  following  address: 
OpportunityinAtbletics@ed.gov. 

2.  Mail.  You  may  submit  your 
comments  to  The  Secretary  of 
Education's  Commission  on 
Opportunity  in  Athletics,  400  Maryland 
Avenue,  SW.,  ROB-3  Room  3060, 
Washington,  DC  20202.  Due  to  delays  in 
mail  delivery  caused  by  heightened 
security,  please  allow  adequate  time  for 
the  mail  to  be  received. 

3.  Facsimile.  You  may  submit 
comments  by  facsimile  at  (202)  260- 
4560. 

View  the  Commission's  Web  site  at: 
http://www.ed.gov/inits/ 
commissionsboards/ athletics.  The 
Commission  office  number  is  202-708- 
7417. 


Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  bttp://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.html. 

Dated:  )anuary  17,  2003. 
Rod  Paige, 

Secretary  of  Education. 

[FR  Doc.  03-1533  Filed  1-22-03;  8:45  am) 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 36-001] 

Alliance  Pipeline  L.P.;  Notice  of 
Compliance  Filing 

January  16,  2003. 

Take  notice  that  on  January  10,  2003, 
Alliance  Pipeline  L.P.  (Alliance) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1 ,  tha 
following  tariff  sheets,  proposed  to 
become  effective  January  1,  2003: 

Substitute  First  Revised  Sheet  No.  10 
Substitute  First  Revised  Sheet  No.  257 
Substitute  First  Revised  Sheet  No.  258 

Alliance  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  order  issued  on  December 
31,  2002,  in  the  above  referenced 
proceeding. 

Alliance  states  that  copies  of  its  filing 
have  been  mailed  to  all  customers,  state 
commissions,  and  other  interested 
parties. 

Any  person  desiring  to  protest  said, 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gav  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  January  23,  2003. 

Nfagalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1512  Filed  1-22-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP01 -76-003  and  CP01-77- 
003] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  Compliance  Filing 

January  16,  2003. 

Take  notice  that  on  January  13,  2003, 
Cove  Point  LNG  Limited  Partnership 
(Gove  Point)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  on  Appendix  A  to  the  filing. 

Cove  Point  states  that  its  filing  moves 
into  effect,  with  certain  appropriate 
adjustments,  the  pro  forma  tariff  sheets 
approved  by  the  Commission  when  it 
granted  certificate  authorizations  to 
Cove  Point  to  construct  and  operate  new 
facilities  and  to  modify  and  reactivate 
existing  facilities  at  its  liquefied  natural 
gas  (LNG)  terminal  in  Calvert  County, 
Maryland.  Cove  Point  states  that  it 
anticipates  that  it  will  place  its  LNG 
import  facilities  in-service,  and  be  ready 
to  provide  LNG  tanker  discharging 
service,  on  May  1,  2003.  Cove  Point 
proposes  that  the  following  tariff  sheets 
become  effective  February  1,  2003: 

Original  Sheet  No.  18C.01  < 

Original  Sheet  No.  1-8D 

Original  Sheet  No.  18F  ^ 

Cove  Point  explains  that  these  tariff 
sheets  include  advance  notice 
requirements  that  must  be  in  place  by 
February  1 ,  2003,  to  allow  service  to 
begin  on  May  1,  2003.  Cove  Point 
proposes  that  the  remainder  of  the  filed 


tariff  sheets  included  in  Appendix  A  to 
the  filing  become  effective  on  May  1, 
2003. 

Cove  Point  states  that  copies  of  the 
filing  as  been  served  on  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  on  or  before  January  23,  2003. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  dociunent. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
hitemet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  OnUne  Support  at 
FERCOnhneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  vmder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1494  Filed  1-22-03;  8:45  am) 

BILUNG  COOe  671T-01-P 


proceeding  and  on  all  persons  who  are 
required  by  the  Commission's 
regulations  to  be  served  with  the 
application  initiating  these  proceedings. 

Any  person  desiring  to  protest  said    * 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  nujnber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3^76,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructibns  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Protest  Date:  |anuary  27.  2003. 
Magalie  R.  Salas, 
Secretary'. 
[FR  Doc.  03-1513  Filed  1-22-03;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-36-001] 

Dauphin  Island  Gathering  Partners; 
Notice  of  Compliance  Filing 

January  16,  2003. 

Take  notice  that  on  January  13,  2003, 
Dauphin  Island  Gathering  Partners 
(Dauphin  Island)  tendered  for  filing  as 
part  of  i^  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Twelfth  Revised  Sheet 
No.  9  and  Ninth  Revised  Sheet  No.  10, 
to  become  effective  January  1,  2003. 

Dauphin  Island  states  that  these  tariff 
sheets  reflect  changes  to  Maximum 
Daily  Quantities  (MDQ's)  and  the 
termination  of  three  contracts. 

Dauphin  Island  states  that  copies  of 
the  filing  are  being  served 
contemporaneously  on  all  participants 
listed  on  the  service  list  in  this 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -41 5-006] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

January  16,  2003. 

Take  notice  that  on  December  31, 
2002,  East  Tennessee  Natural  gas 
Company  (East  Tennessee)  tendered  for 
filing  its  service  agreements  between 
East  Termessee  and  NUI  Energy  Brokers, 
Inc.,  Duke  Energy  Murray,  LLC,  and 
Carolina  Power  &  Light  company.  On 
November  20,  2002,  the  Commission 
issued  to  East  Teimessee  an  "Order 
Denying  Rehearing,  Authorizing 
Abandonment,  and  Issuing  Certificate" 
in  the  captioned  proceeding.  In 
compliance  with  ordering  paragraph  (G) 
of  the  November  20  Order,  East 
Teimessee  filed  said  service  agreements 
with  the  Commission.  • 
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East  Tennessee  states  that  pursuant  to 
18  CFR  385.2010,  East  Tennessee  is 
contemporaneously  serving  copies  of  its 
submittal  to  persons  whose  names 
appear  on  the  official  list  for  this 
proceeding. 

Any  person  desiring  to  intervene  and/ 
or  to  protest  this  Hling  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NfE.,  Washington,  DC  20426,  in 
accordance  with  sections  385.214  and 
385.211  of  the  Commission's  rules  and 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filings"  link. 

Protest  and  Intervention  Date:  January 
27,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1493  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  7115-033] 

Homestead  Energy  Resources,  LLC; 
Notice  Dismissing  Request  for 
Rehearing  as  Moot 

January  16,  2003. 

On  October  8,  2002,  the  Director, 
Division  of  Hydropower  Administration 
and  Compliance  (Director),  issued  an 
order  denying  a  requested  extension  of 
time  and  issuing  notice  of  probable 
termination  of  license  for  the  George  W. 
Andrews  Project  No.  7115,  located  on 
the  Chattahoochee  River  in  Houston 
County,  Alabama,  and  Early  County, 
Georgia.  1 


1 101  FERC  1  62,022  (2002). 


On  November  6,  2002,  Homestead 
Energy  Resources,  LLC,  filed  a  timely 
request  for  rehearing  of  the  Director's 
order.  On  December  6,  2002,  the 
Director  rescinded  the  October  8,  2002, 
order.  Therefore,  the  request  for 
rehearing  is  moot  and  dismissed. 

This  notice  constitutes  final  agency 
action.  Requests  for  rehearing  by  the 
Commission  of  this  dismissal  must  be 
filed  within  30  days  of  the  date  of 
issuance  of  this  notice,  pursuant  to  18 
CFR  385.713. 

Magalie  R.  Salas,  , 

Secretary. 

[FR  Doc.  03-1500  Filed  1-22-03;  8:45  am) 

BILUNG  CODE  BTIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-272-047] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

January  16,  2003. 

Take  notice  that  on  January  14,  2003, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  proposed  to  be  effective  on 
February  14,  2003: 

28  Revised  Sheet  No.  66 
Sheet  No.  66A 

Northern  states  that  the  reason  for  this 
filing  is  to  delete  certain  negotiated  rate 
transactions  that  have  terminated. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  partly;  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 


FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  January  27,  2003. 
Magalie  R.  Salas, 
Secretary. 
(FR  Doc.  03-1514  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-36-000] 

Questar  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

January  16,  2003. 

Take  notice  that  on  December  31, 
2002,  Questar  Pipeline  Company 
(Questar),  180  East  100  South,  Salt  Lake 
City,  Utah  84145,  filed  in  Docket  No. 
CP03-36-O0O  a  request  pursuant  to 
sections  157.205  and  157.208  of  the 
Federal  Energy  Regulatory 
Commission's  regulations  (18  CFR 
157.205  and  157.208)  under  the  Natural 
Gas  Act  (NGA)  for  authorization  to 
construct  and  operate  a  15. 81 -mile,  24- 
inch  diameter  interconnect,  known  as 
Tie  Line  (TL)  112,  between  the  interstate 
pipeline  systems  of  Questar  and 
Overthrust  Pipeline  Company 
(Overthrust),  under  Questar's  blanket 
certificate  issued  in  Docket  No.  CP82- 
491-000,  pursuant  to  section  7  of  the 
NGA,^1  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Questar  states  that  the  proposed  TL 
112  will  extend  from  an  interconnection 
with  Overthrust's  36-inch  diameter 
main  line  at  Uinta  County,  Wyoming  to 
Questar'^  Main  Line  (ML)  48  in  Rich 
County,  Utah.  Questar  states  that  at  the 
eastern  terminus  of  the  interconnect, 
located  in  Whitney  Canyon,  Uinta 
County,  Wyoming,  Questar  proposes  to 
install  a  custody-transfer  measurement 
station.  Questar  further  states  that  at  the 
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western  terminus  of  the  interconnect  in 
Rich  County,  Utah,  Questar  proposes  to 
install  various  valves,  piping  and 
pipeline  cleaning  facilities.  In  addition, 
Questar  states  that  TL  112  will  be  tested 
to  a  maximum  allowable  operating 
pressure  of  1,050  psig  and  will  be 
constructed  at  a  total  estimated  cost  of 
$14,600,000. 

Questar  explains  that  the  proposed 
project  is  in  the  public  interest  because 
it  is  required  to  support  growing 
residential,  commercial  and  industrial 
demand  for  natural  gas  along  Questar's 
principal  end-use  market  in  northern 
Utah  served  by  its  local  distribution 
company  affiliate,  Questar  Gas 
Company  (QGC).  Questar  states  that 
since  TL  112  will  be  constructed  for  the 
purpose  of  receiving  additional  gas 
supplies  into  Questar's  existing  system 
for  ultimate  delivery  to  the  Salt  Lake 
City  metropolitan  area  and  to 
interconnect  the  systems  of  two  open- 
access  transporters,  the  proposed 
interconnect  will  be  installed  as  an 
eligible  facility  as  defined  in  section 
157.202  of  the  Commission's 
regulations.  Questar  further  states  that 
QGC  has  entered  into  a  10-year  firm 
contract  for  the  transportation  of  up  to 
52,000  dekatherms  per  day  from  three 
receipt  points  on  Questar's  northern 
system  to  the  Wasatch  Front  via  TL  112. 
Any  questions  concerning  this  request 
may  be  directed  to  Lenard  G.  Wright, 
Director  of  Federal  Regulation,  Questar 
Pipeline  Company,  180  East  100  South, 
Salt  Lake  City,  Utah  84111  at  (801)  324- 
2459  or  lenardw@questar.com. 

Any  person  or  the  Commission's  steiff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  pursuant  to  rule 
214  of  the  Commission's  procedural 
rules  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  section  157.205  of  the 
regulations  under  the  NGA  (18  CFR 
157.205),  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the 
allowed  time  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7  of  the  NGA. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper,  see  18  CFR  385.2001 
(a)(l)(iii)  and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link.  The  Commission  strongly 
ijpcourages  electronic  filings. 


Comment  Date:  March  3,  2003. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-1496  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-057-004] 

SCG  Pipeline,  Inc.;  Notice  of 
Compliance  Filing 

January  16,2003. 

Take  notice  that  on  November  19, 
2002,  SCG  Pipeline,  Inc.  (SCG)  tendered 
for  filing  its  pro  forma  FERC  Gas  Tariff, 
Volume  No.  1.  SCG  states  that  the  filing 
is  being  made  in  compliance  with  the 
Commission's  order  entitled 
"Preliminary  Determination  on  Non- 
Environmental  Issues"  issued  on  June 
26,  2002,  that  preliminarily  approved 
the  issuance  of  the  certificate  authority 
to  SCG  and  addressed  tariff  and  rate 
aspects  of  SCG's  application. 
Furthermore,  on  September  20,  2002, 
the  Commission  issued  an  "Order 
Issuing  Certificates,  Approving 
Abandomnent  and  Denying  Rehearing". 
Ordering  paragraph  G  of  the  June  26 
order  and  ordering  paragraph  D  of  the 
September  20  order  required  SCG  to  file, 
within  60  days  jdter  the  issuance  of  the 
September  20  order,  rates  and  pro  forma 
tariff  sheets  consistent  with  the 
modifications  in  the  June  26  Order  and 
the  effective  NAESB  and  Order  No.  637 
standards.  This  filing  consists  of  the 
tariff  sheets  necessary  to  make  the 
clarifications  required  by  the 
Commission  in  its  June  26  Order. 

SCG  states  that  a  copy  of  the  filing  has 
been  mailed  to  each  person  designated 
on  the  official  service  list  compiled  by 
the  Secretary  of  the  Commission  in  this 
proceeding,  as  well  as  to  all  customers 
and  interested  state  commissions. 

Any  person  desiring  to  intervene  and/ 
or  to  protest  this  filing  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  sections  385.214  and 
385.211  of  the  Commission's  rules  and 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 


WTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conunission  , 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  -Web 
site  under  the  "e-Filings"  link. 
Comment  Date:  January  27,  2003. 

Magalie  R.  Salas. 

Secretary. 

IFR  Doc.  03-1495  Filed  1-22-03;  8:45  am) 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-51 5-001] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Compliance  Rling 

January  16,  2003. 

Take  notice  that  on  November  20, 
2002,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  detailed  responses  to  matters 
discussed  in  Ordering  Paragraph  B  of 
the  Commission's  October  31,  2002, 
order.  The  order  accepted  and 
suspended  a  tariff  sheet  filed  by  Texas 
Gas  on  August  30,  2002,  which  reflected 
its  annual  adjustment  to  be  fuel 
retention  percentages  subject  to  refund 
and  conditions  and  further  review. 

Texas  Gas  states  that  copies  of  its 
filing  are  being  mailed  to  all  parties  on 
the  service  list  in  this  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  acordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
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Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  20&-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  hlings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  January  23,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-1511  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 32-006] 

Viking  Gas  Transmission  Company; 
Notice  of  Refund  Report 

January  16,  2003. 

Take  notice  that  on  December  13, 
2002,  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  a 
report  of  refunds  in  accordance  with  the 
Offer  of  Settlement  and  Stipulation  and 
Agreement  filed  by  Viking  on 
September  13,  2002,  in  the  above- 
referenced  docket  and  approved  by  the 
Commission  by  order  issued  November 
8,  2002. 

Viking  states  that  copies  of  its  filing 
have  been  served  on  all  parties 
designated  on  the  official  service  list  in 
this  proceeding,  ahd  on  all  Viking's 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 


free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  January  23,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-1510  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  - 
Commission 

[Docket  No.  CP03-37-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Application 

January  16,  2003. 

Take  notice  that  on  January  6,  2003, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  P.O.  Box 
5601,  Bismarck,  North  Dakota  58506- 
5601,  filed  in  Docket  No.  CP03-37-000, 
cin  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  (NGA),  as 
amended,  and  part  157  of  the 
regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  permission  and  approval  to  abandon 
compression  and  appurtenant  facilities 
in  Hot  Springs  County,  Wyoming,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

Williston  Basin  proposes  to  abandon 
approximately  a  369  horsepower 
compressor  unit  and  appiutenant 
facilities  at  the  Thermopolis  Compressor 
Station.  It  is  stated  that  Williston  Basin 
no  longer  needs  the  facilities  at  this 
location  to  fulfill  its  service  obligations, 
because  gas  needed  to  serve  the  town  of 
Thermopolis,  Wyoming,  does  not  move 
through  the  compressor  unit.  It  is  stated 
that  the  facilities  would  be  abandoned 
in  place,  with  the  possibility  that  they 
could  be  removed  at  a  later  date  if 
needed  at  another  location.  Williston 
Basin  estimates  that  the  cost  of 
abandoning  the  facilities  would  be 
$1,503. 

Any  questions  concerning  this 
application  may  be  directed  to  Keith  A. 
Tigelaar,  Director  of  Regulatory  Affairs, 
at  (701) 530-1560. 

This  filing  is  avail^le  for  review  at 
the  Commission  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  please  contact  FERC  OnUne 


Support  at  FERC 

OnlineSupport@ferc.gov  or  call  toll-free 
at  (866)206-3676,  or,  for  TTY,  contact 
(202)502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
interveners  to  file  electronically. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  file  on  or  before  the  comment 
date  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  coml  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary'  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
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documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Cranmission's  final  order. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  l>aw  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  February  5,  2003. 
Magalie  R.  Salas, 
Secretary. 
[FR  Doc.  03-1497  Filed  1-22-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  For 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protest 

January  16,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Subsequent 
Minor  License. 

b.  Project  No.:  1413-032. 

c.  Date  Filed:  October  30,  2002. 

d.  Applicant:  Fall  River  Rural  Electric 
Cooperative,  Inc. 

e.  Name  of  Project:  Buffalo  River 
(previously  Pond's  Lodge)  Hydroelectric 
Project. 

f.  Location:  On  the  Buffalo  River  near 
its  confluence  with  the  Henry's  Fork 
River,  in  Fremont,  Idaho.  The  project 
occupies  9.8  acres  of  land  within  the 
Targhee  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Fall  River  Rural 
Electric  Cooperative,  Inc.,  1150  North 
3400  East,  Ashton,  Idaho  83420,  Tel.  # 
(208)  652-7431,  and/or  Brent  L.  Smith, 
'  President,  Northwest  Power  Services, 
Inc,  P.O.  Box  535.  Rigby,  Idaho  83442, 
Tel.  #  (208)  745-0834. 

i.  FERC  Contact:  Gaylord  Hoisington, 
(202)  502-8163, 
gaylord.hoisington@FERC.gov. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  State,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the* 


preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  k  below. 

k.  Deadline  for  filing  motion!  to 
intervene  and  protests  and  requests  for 
cooperating  agency  status:  60  days  fi-om 
the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  rules  of  practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Fiuther,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests  and 
requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (  http:// 
www.ferc.gov )  imder  the  "e-Filing" 
link. 

1.  This  application  has  been  accepted, 
but  is  not  ready  for  environmental 
analysis  at  this  time. 

m.  The  existing  Buffalo  River  Project 
consists  of:  (1)  A  .142-foot-long  by  12- 
foot-high  timber-faced  rock-filled 
diversion  dam;  (2)  a  40-foot-long  by  3- 
foot-high  concrete  slab  spillway  with 
stop  logs;  (3)  a  fish  passage  structiu-e;  (4) 
a  concrete  intake  structiue  with  a  5-foot 
steel  slide  gate;  (5)  a  trash  rack;  (6)  a  52- 
foot-long  by  5-foot-diameter  concrete 
encased  steel  penstock;  (7)  a  34-foot- 
long  by  22-foot-high  masonry  block 
powerhouse  containing  a  250-kilowatt 
Bouvier  Kaplan  inclined  shaft  turbine; 
and  (8)  other  appurtenant  facilities.  The 
applicant  estimates  that  the  total 
average  annual  generation  would  be 
1,679  megawatthoius. 

n.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676  or  for  TTY,  (202) 
502-8659.  A  copy  is  also  available  for 


inspection  and  reproduction  at  the 
address  in  item  h  above. 

o.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  385.211, 
and  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
fil^d,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
appUcant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005, 
Agencies  may  obtain  copies  of  the 
appUcation  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1498  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  6tl7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

January  16,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
license  to  add  transmission  line  as  a 
project  featiue,  and  revise  project 
boundary. 

b.  Project  No:  2816-020. 

c.  Date  Filed:  December  20,  2002. 

d.  Applicant:  Mr.  Gleb  Ginka  trustee 
for  Vermont  Electric  Generation  & 
Transmission  Cooperative,  Inc. 
(Tranferor),  and  North  Hartland,  LLC 
(Transferee). 

e.  Name  of  Project:  North  Hartland 
Project. 

f.  Location:  The  project  is  located  on 
the  Ottaquechee  River  at  the  U.S.  Army 
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Corps  of  Engineers'  North  Hartland  Dam 
in  Windsor  County,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)  825(r)  and  799 
and  801. 

h.  Applicant  Contact:  Mr.  Gleb  Ginka, 
81  Glinka  Road,  Cabot,  VT  05647-007. 
Tel:  (802)  562-2828,  or  Mr.  Robert  L. 
Carey,  North  Hartland,  LLC,  Great  Falls, 
VA  22066.  Tel:  (703)  561-0611. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Vedula  Y.  Sarma  at  (202)  502-6190,  or 
e-mail  address:' vedula.sarma@ferc.gov. 

'].  Deadline  for  filing  comments  and  or 
motions:  February  18,  2003. 

All  documents  (qriginal  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2816-020)  on  any  comments  or  motions 
filed. 

k.  Description  of  Request  The 
licensee  requests  an  amendment  of 
license  to  as-built  project  works; 
specifically  to  add  a  primary 
transmission  line  approximately  seven 
miles  long  from  the  project's  switch 
yard  to  the  Quechee  Substation  in 
Quechee,  VT,  as  opposed  to  a  one- 
quarter  mile  long  line,  and  revise  the 
project  boundary  accordingly. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.,  Room 
2A,  Washington^DC  20426,  or  by  calling 
(202)  502-8371,  This  fihng  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent. 
For  assistance,  call  1-866-208-3676 
with  or  e-mail 

FERCOnlineSupport@ferc.gov .  For 
TTY,  call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Conunents,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 


to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDmONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

p.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  ift  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  0,3-1499  Filed  1-22-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

January  16.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12316-000. 

c.  Date  filed:  July  30,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Falls  Lake  Dam 
Project. 

f.  Location:  On  the  Neuse  River,  in 
Wake  County,  North  Carolina,  utilizing 
the  U.S.  Army  Corps  of  Engineers  Falls 
Lake  Dam. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power  Corp., 
1 145  Highbrook  Street,  Akron,  OH 
44301.(330)535-7115. 

i.  FERC  Contact:  Robert  Bell.  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encom-ages  electronic  filings. 
Please  include  the  project  number  (P- 
12316-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procediue  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  em 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
Corps  existing  Falls  Lake  Dam  emd 
would  consist  of:  (1)  a  proposed  50-foot- 
long,  62-inch  diameter  steel  penstock, 
(2)  a  proposed  powerhouse  containing 
one  generating  unit  having  an  installed 
capacity  of  1  MW,  (3)  a  proposed  500- 
foot-long,  14.7  kV  transmission  line,  and 
(4)  appurtenant  facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  6  GWh  and 
would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
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application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  pennit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

0.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  ninnber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  pennit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  prefiminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Conmiission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  Jf  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1501  Filed  1-22-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

January  16.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No. :  1 2325-000. 

c.  Date ^7ed:  August  2,  2002. 


d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  LaGrange  L&D 
Project. 

f.  Location:  On  the  IlUnois  River,  in 
Cass  County,  Illinois,  utilizing  the  U.S. 
Army  Corps  of  Engineers'  LaGrange 
Lock  and  Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power  Corp.. 
1145  Highbrook  Street,  Akron,  OH 
44301,  (330)  535-7115. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Conmiission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12325-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 
,    k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  Corps'  LaGrange  Lock  and  Dam 
and  consist  of:  (1)  five  proposed  50-foot- 
long,  84-inch  diameter  steel  penstocks, 
(2)  a  proposed  powerhouse  containing 
five  generating  units  having  an  installed 
capacity  of  9.1  MW,  (3)  a  proposed  100- 
foot-long.  14.7  kV  transmission  line,  and 
(4)  appurtenant  facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  56  GWh 
and  would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
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3676  or  e-mail 

ferconlinesupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  {see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR. 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  prelimiriary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Conmiission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-1502  Filed  1-22-03;  8:45  am] 

BIUING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

January  16,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12330-000. 

c.  Date  filed:  August  2,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  John  W.  Flannagan 
Dam  Project. 

f.  Location:  On  the  Pound  River,  in 
Dickenson  County,  Virginia,  utilizing 
the  U.S.  Army  Corps  of  Engineers'  John 
W.  Flannagan  Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power  Corp., 
1145  Highbrook  Street,  Akron,  OH 
44301,(330)535-7115. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

'  j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12330-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  afiect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
Corps  existing  John  W.  Flannagan  Dam 
and  consist  of:  (1)  a  proposed  50- foot- 


Federal  Register/ Vol.  68,  No.  15 /Thursday,  January  23,  2003 /Notices 


3245 


long,  72-inch  diameter  steel  penstock, 
(2)  a  proposed  powerhouse  containing 
three  generating  units  having  an 
installed  capacity  of  3  MW,  (3)  a 
proposed  200-foot-long,  14.7  kV 
transmission  line,  and  (4)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  18  GWh 
and  would  be  sold  to  a  local  utility. 

1.  This  tiling  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
Mow./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport@ferc.gov.  ForTTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
appUcation  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preUminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application^  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

0.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 


application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit     _ 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  FiUng  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
AppUcant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  conunents  must  also  be  sent  to 
the  AppUcant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1503  FHed  1-22-03;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

January  16.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Pro/ert  No.;  12332-000. 

c.  Date  filed:  August  5,  2002.  ^ 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Dashields  L&D 
Project. 

f.  Location:  On  the  Ohio  River,  in 
Allegheny  County,  Pennsylvania, 
utilizing  the  U.S.  Army  Corps  of 
Engineers'  Dashields  Lock  and  Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power  Corp., 
1145  Highbrook  Street,  Akron,  OH 
44301,(330)535-7115. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magafie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Conunents,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12332-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
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issue  that  may  affect  the  responsibihties 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project.  The 
proposed  project  would  utilize  the 
Corps'  existing  Dashields  Lock  and  Dam 
and  consist  of:  (1)  10  proposed  42-foot- 
long,  132-inch  diameter  steel  penstocks. 
(2)  a  proposed  powerhouse  containing 
ten  generating  units  having  an  installed 
capacity  of  22.5  MW,  (3)  a  proposed  1.5- 
mile-long,  14.7  kV  transmission  line, 
and  (4)  appurtenant  facihties. 

Applicant  estimates  that  the  average 
annual  generation  would  be  142  GWh 
and  would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
M'ww./e/r.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  conunent  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 


address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST  ",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  thfe  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  State. 
and  local  agencies  are  invited  to  file 


comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
conunents  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-1504  Filed  1-22-03;  8:45  am] 

BttJJNG  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

lanuary  16,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12333-000. 

c.  Date  filed:  August  9,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Hugo  Dam  Project. 

f.  Location:  On  the  Kiamichi  River,  in 
Choctaw  County,  Okleihoma,  utilizing 
the  U.S.  Army  Corps  of  Engineers'  Hugo 
Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

Ik  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power  Corp., 
1145  Highbrook  Street,  Akron,  OH 
44301,(330)535-7115. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12333-000)  On  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
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filmg  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
Craps'  existing  Hugo  Dam  and  consist 
of:  (1)  two  proposed  70-foot-long,  96- 
inch  diameter  steel  penstocks,  (2)  a 
proposed  powerhouse  containing  two 
generating  units  having  an  installed 
capacity  of  2  MW,  (3)  a  proposed  2- 
mile-long,  14.7  kV  transmission  line, 
and  (4)  appurtenant  facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  13  GWh 
and  would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconIinesupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 


comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  nxunber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NO'nCE  OF  INTENT 
TO  FILE  COMPETING.APPLICATION", 
"COMPETING  APPLICA'nON", 
■PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent. 


competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  direcUy  firom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-1505  Filed  1-22-03;  8:45  am] 

BtLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments^ 

January  16,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12343-000. 

c.  Date  pled:  August  2 1 ,  2002 . 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Kentucky  L&D  #13 
Project. 

f.  Location:  On  the  Kentucky  River,  in 
Lee  County,  Kentucky,  utilizing  the  U.S. 
Army  Corps  of  Engineers'  Kentucky 
Lock  and  Dam  #13. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  B.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power  Corp., 
1145  Highbrook  Street.  Akron,  OH 
44301, (330)  535-7115. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene;  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Sti«et,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instiiictions 
on  the  Commission's  Web  site  imder  the 
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"e-Filing"  link.  Tlie  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12343-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  conynents  or  documents  with  the 
Conunission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
Corps'  existing  Kentucky  Lock  and  Dam 
#13  and  consist  of:  (1)  two  proposed  50- 
foot-long,  72-inch  diameter  steel 
penstocks,  (2)  a  proposed  powerhouse 
containing  two  generating  units  having 
an  installed  capacity  of  2  MW,  (3)  a 
proposed  300-foot-long,  14.7  kV 
transmission  line,  and  (4)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  12.3  GWh 
and  would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  dociunent.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

ni.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  prehminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 


particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  nimiber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide    s^ 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conmient  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  'NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 


Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
conunents  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1506  Filed  1-22-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

January  16,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12348-000. 

c.  Date /i7ed:  August  21,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Arkansas  L&D  #3 
Project. 

f.  Location:  On  the  Arkansas  River,  in 
Jefferson  and  Lincoln  Counties, 
Arkansas,  utilizing  the  U.S.  Army  Corps 
of  Engineers'  Kentucky  Lock  and  Dam 
#3. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power  Corp., 
1145  Highbrook  Street,  Akron,  OH 
44301,(330)535-7115. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 
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All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conunission's  Web  site  imder  the 
"e-Filing"  Unk.  The  Commission 
strongly  encoiu-ages  electronic  filings. 
Please  include  the  project  number  (P- 
12348-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procediu«  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Cranmission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

k.  Description  oi  Project:  The 
proposed  project  would  utilize  the 
Corps'  existing  Kentucky  Lock  and  Dam 
#3  and  consist  of:  (1)  a  proposed 
powerhouse  containing  1 1  generating 
units  having  an  installed  capacity  of 
22.75  MW,  (2)  a  proposed  14.7  kV 
transmission  line,  and  (3)  appiutenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  150  GWh 
and  would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwv\'. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport®ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
alxive. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 


preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  conunent  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  nvmiber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  ot  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 


"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regidations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Dated; 
Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1507  Filed  1-22-03;  8:45  am) 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

January  16,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12355-000. 

c.  Date  fifed:  August  21,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Kentucky  Lock 
and  Dam  #9  Project. 

f.  Location:  On  the  Kentucky  River,  in 
Jessamine  Coimty,  Kentucky,  utilizing 
the  U.S.  Army  Corps  of  Engineers' 
Kentucky  Lock  and  Dam  #9. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Raymond  . 
Helter,  Universal  Electric  Power  Corp., 
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1145  Highbrook  Street,  Akron,  OH 
44301,  (330)  535-7115. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  filing  conunents, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Conunents,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(aO(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12355-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
Corps  existing  Kentucky  Lock  and  Dam 
#9  and  consist  of:  (1)  two  proposed  50- 
foot-long,  96-inch  diameter  steel 
penstocks,  (2)  a  proposed  powerhouse 
containing  two  generating  units  having 
an  installed  capacity  of  2.55  MW,  (3)  a 
proposed  100-foot-long,  14.7  kV 
transmission  line,  and  (4)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  16  GWh 
and  would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  appliqation  itself,  or.  a  notice 


of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
project  niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's- regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Dated: 
Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-1508  Filed  1-22-03;  8:45  am) 

BILLirMj  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

January  16.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12394-000. 

c.  Date  filed:  October  16,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 
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e.  Name  and  Location  of  Project:  The 
David  Terry  L&D  #6  Hydroelectric 
Project  would  be  located  on  the 
Arkansas  River  in  Pulaski  County, 
Arkansas.  The  proposed  project  would 
utilize  the  existing  David  D.  Terry  Lock 
£uid  Dam  administered  by  the  U.S.  Army 
Corps  of  Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

g.  Applicani  contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  ME.,  Washington,  DC  29426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  theCommission's  Web  site  under  the 
"e-Filing"  link.  The  Conunission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12394-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  dociunents  with  the 
Conxmission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  David 
D.  "Terry  Lock  and  Dam  and  Reservoir, 
would  consist  of:  (1)  15  proposed  40- 
foot-long,  9.5-foot-diameter  steel 
penstocks,  (2)  a  proposed  powerhouse 
containing  sixteen  generating  units  with 
a  combined  installed  capacity  of  30.6 
megawatts,  (3)  a  proposed  500-foot-long, 
14.7-kv  transmission  line,  and  (4) 
appurtenant  facilities.  The  project 
would  operate  in  a  nm-of-river  mode 
and  would  have  an  average  annual 
generation  of  188  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3678  or  e-mail 

ferconIinesupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
avEulable  for  inspection  and 
reproduction  at  the  applicant's  address 
in  item  g  above. 

1.  Competing  Preliminary  Permit-^ 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the'competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent— A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include. economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  oil  the  results  of  these 
studies,  the  Applicant  would  decide 


whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the- 
Commission's rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  .Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
project  number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  tate, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  direcdy  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  conunents.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretan'. 

[FR  Doc.  03-1509  Filed  1-22-03:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  03-135] 

Public  Safety  National  Coordination 
Committee 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  advises 
interested  persons  of  a  meeting  of  the 
Public  Safety  National  Coordination 
Committee  {"NCC"),  which  will  be  held 
in  Washington,  DC.  The  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  requires  public 
notice  of  all  meetings  of  the  NCC.  This 
notice  advises  interested  persons  of  the 
nineteenth  meeting  of  the  Public  Safety 
National  Coordination  Committee. 
DATES:  February  21,  2003  at  9:30  a.m.- 
12:30  p.m. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Designated  Federal  Officer,  Michael  J. 
Wilhelm,  (202)  418-0680,  e-mail 
mwilhelm@fcc.gov.  Press  Contact, 
Meribeth  McCarrick,  Wireless 
Telecommunications  Bureau,  202-418- 
0600,  or  e-mail  mmccarri@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  Following 
is  the  complete  text  of  the  Public  Notice: 
This  Public  Notice  advises  interested 
persons  of  the  nineteenth  meeting  of  the 
Public  Safety  National  Coordination 
Committee  ("NCC"),  which  will  be  held 
in  Washington,  DC.  The  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  requires  public 
notice  of  all  meetings  of  the  NCC. 

Date:  February  21,  2003. 

Meeting  Time:  General  Membership 
Meeting— 9:30  a.m.-12:30  p.m. 

Addresses:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 

The  NCC  Subcommittees  will  meet 
from  9  a.m.  to  5:30  p.m.  the  previous 
day.  The  NCC  General  Membership 
Meeting  will  commence  at  9:30  a.m.  and 
continue  until  12:30  p.m.  The  agenda 
for  the  NCC  membership  meeting  is  as 
follows: 

1.  Introduction  and  Welcoming  Remarks 

2.  Administrative  Matters 

3.  Report  from  the  Interoperability 
Subcommittee 

4.  Report  from  the  Technology 
Subcommittee 

5.  Report  from  the  Implementation 
Subcommittee 

6.  Public  Discussion 

7.  Action  on  Subcommittee 
Recommendations 


8.  Other  Business 

9.  Upcoming  Meeting  Dates  and 
Locations 

10.  Closing  Remarks 

The  FCC  has  established  the  Public 
Safety  National  Coordination 
Committee,  pursuant  to  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
to  advise  the  Commission  on  a  variety 
of  issues  relating  to  the  use  of  the  24 
MHz  of  spectrum  in  the  764-776/794- 
806  MHz  frequency  bands  (collectively, 
the  700  MHz  band)  that  has  been 
allocated  to  public  safety  services.  See 
The  Development  of  Operational, 
Technical  and  Spectrum  Requirements 
For  Meeting  Federal,  State  and  Local 
Public  Safety  Agency  Communications 
Requirements  Through  the  Year  2010 
and  Establishment  of  Rules  and 
Requirements  For  Priority  Access 
Service,  WT  Docket  No.  96-86,  First 
Report  and  Order  and  Third  Notice  of 
Proposed  Rulemaking,  FCC  98-191,  14 
FCC  Red  152  (1998),  63  FR  58645  (11- 
2-98). 

The  NCC  has  an  open  membership. 
Previous  expressions  of  interest  in 
membership  have  been  received  in 
response  to  several  Public  Notices 
inviting  interested  persons  to  become 
members  and  to  participate  in  the  NCC's 
processes.  All  persons  who  have 
previously  identified  themselves  or 
have  been  designated  as  a  representative 
of  an  organization  are  deemed  members 
and  are  invited  to  attend.  All  other 
interested  parties  are  hereby  invited  to 
attend  and  to  participate  in  the  NCC 
processes  and  its  meetings  and  to 
become  members  of  the  Committee. 
This  policy  will  ensure  balanced 
participation.  Members  of  the  general 
public  may  attend  the  meeting.  To 
attend  the  nineteenth  meeting  of  the 
Public  Safety  National  Coordination 
Committee,  please  RSVP  to  Joy  Alford  of 
the  Policy  and  Rules  Branch  of  the 
Public  Safety  and  Private  Wireless 
Division,  Wireless  Telecommunications 
Bureau  of  the  FCC  by  calling  (202)  418- 
0680.  by  faxing  (202)  418-2643,  or  by  E- 
mailing  at  jalford@fcc.gov.  Please 
provide  your  name,  the  organization 
you  represent,  your  phone  niunber,  fax 
number  and  e-mail  address.  This  RSVP 
is  for  the  purpose  of  determining  the 
number  of  people  who  will  attend  this 
nineteenth  meeting.  The  FCC  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  Persons  requesting 
accommodations  for  hearing  disabilities 
should  contact  Joy  Alford  immediately 
at  (202)  418-7233  (TTY).  Persons 
requesting  accommodations  for  other 
physical  disabilities  should  contact  Joy 


Alford  immediately  at  (202)  418-0694 
or  via  e-mjul  at  jalford@fcc.gov.  The 
public  may  submit  written  comments  to 
the  NCC's  Designated  Federal  Officer 
before  the  meeting. 

Additional  information  about  the  NCC 
and  NCC-related  matters  can  be  found 
on  the  NCC  Web  site  located  at:  http:/ 
/wireless.fcc.gov/publicsafety/ncc. 

Federal  Communications  Commission. 
leanne  Kowalski, 

Deputy  Division  Chief  for  Public  Safety. 
Public  Safety  and  Private  Wireless  Division, 
Wireless  Telecommunications  Bureau. 
[FR  Doc.  03-1456  Filed  1-22-03:  8:45  ami 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[MB  Docket  No.  02-145,  FCC  02-338] 

Annual  Assessment  of  the  Status  of 
Competition  in  ttie  Market  for  the 
Delivery  of  Video  Programming 

ApENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  is  in 
compliance  with  the  Communications 
Act  of  1934,  as  amended,  which 
requires  the  Commission  to  report 
annually  to  Congress  on  the  status  of 
competition  in  the  market  for  the 
delivery  of  video  programming. 

On  December  23,  2002,  the 
Commission  adopted  its  ninth  annual 
report  [2002  Report).  The  2002  Report 
contains  data  and  information  that 
summarize  the  status  of  competition  in 
markets  for  the  delivery  of  video 
programming  and  updates  the 
Commission's  prior  reports. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Glauberman  or  Anne  Levine, 
Media  Bureau  (202)  418-7200,  TTY 
(202)418-7172. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  2002 
Report  in  MB  Docket  No.  02-145,  FCC 
02-338,  adopted  December  23,  2002, 
and  released  December  31,  2002.  The 
complete  text  of  the  2002  Report  is  . 
available  for  inspection  and  copying 
during  normal  business  hoius  in  the 
FCC  Reference  Center,  445  12th  Street, 
SW.,  Washington,  DC  20554,  and  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202) 863-2893, 
facsimile  (202)  863-2890,  or  e-mail  at 
qualex@aol.com.  In  addition,  the 
complete  text  of  the  2002  Report  is 
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available  on  the  Internet  at  http:// 
www.fcc.gov/mb. 

Synopsis  of  the  2002  Report 

1.  The  2002  Report  provides  updated 
infrarmation  on  the  status  of  competition 
in  the  market  for  the  dehvery  of  video 
programming,  discusses  changes  that 
have  occurred  in  the  competitive 
enviroimient  over  the  last  year,  and 
describes  barriers  to  competition  that 
continue  to  exist.  Overall,  although 
competitive  alternatives  continue  to 
develop,  cable  television  still  is  the 
dominant  technology  for  the  delivery  of 
video  programming  to  consumers  in  the 
multichannel  video  program  distributor 
(MVPD)  services  marketplace.  As  of 
June  2002,  76.5  percent  of  MVPD 
subscribers  received  their  video 
programming  from  a  franchised  cable 
operator,  compared  to  78  percent  a  year 
earlier. 

2.  The  number  of  cable  subscribers 
reached  nearly  68.8  million  as  of  June 
2002,  up  about  0.4  percent  from  the 
68.55  million  cable  subscribers  in  June 
2001.  Although  industry  data  collected 
for  this  report  period  reflect  continued 
growth  through  June  2002,  a  number  of 
major  cable  system  operators  have 
experienced  significant  subscriber 
losses  and  calendar  year  2002  may  be 
the  first  year  in  which  the  cable 
industry  as  a  whole  experiences  a  net 
loss  of  subscribers. 

3.  The  total  number  of  non-cable 
MVPD  subscribers  grew  to  21.1  million 
as  of  June  2002  from  19.3  million  as  of 
June  2001 ,  an  increase  of  more  than 
nine  percent.  Direct  broadcast  satellite 
(DBS)  service  has  grown  significantly 
and  now  represents  20.3  percent  of  all 
MVPD  subscribers.  Between  June  2001 
and  June  2002,  the  niunber  of  DBS 
subscribers  grew  from  almost  16  million 
households  to  about  18  million 
households,  which  is  significantly 
higher  than  the  cable  subscriber  growth 
rate. 

4.  Over  the  last  year,  the  number  of 
subscribers  to  multichannel  multipoint 
distribution  service  (MMDS)  and  large 
dish  satellite  service  (HSD)  continue  to 
decline.  The  participation  of  inciunbent 
local  exchange  carriers  in  the 
dis^ibution  of  video  programming  also 
continue  to  decline.  The  niunber  of 
subscribers  to  open  video  systems  (OVS) 
and  private  cable  has  remained 
relatively  stable,  although  their  market 
share  remains  small. 

5.  During  the  period  under  review, 
cable  rates  continued  to  rise.  According 
to  the  Biu-eau  of  Labor  Statistics, 
between  June  2001  and  June  2002,  cable 
prices  rose  6.3  percent  compared  to  a 
1.1  percent  increase  in  the  Consumer 
Price  Index,  which  measiues  general 


price  changes.  Concurrently  with  these 
rate  increases,  the  number  of  video  and 
non-video  services  offered  increased 
and  programming  costs  increased. 

6.  As  the  Commission  reported 
earlier,  the  four  largest  incumbent  local 
exchange  carriers  or  telephone 
companies,  have  largely  exited  the 
video  business.  This  remains  true  today. 
A  few  smaller  local  exchange  carriers 
continue  to  offer,  or  are  preparing  to 
offer,  MVPD  service  over  existing 
telephone  lines.  Alternatively,  several 
cable  multiple  system  operators 
continue  to  offer  telephone  services. 
Cable  operators  are  beginning  to  deploy 
Internet  protocol  telephony  solutions  in 
addition  to  circuit-switched  telephone 
offerings. 

7.  The  most  significant  convergence  of 
service  offerings  continues  to  be  the 
pairing  of  Internet  service  with  other 
service  offerings.  Cable  operators 
continue  to  build-out  the  broadband 
infrastructxu-e  that  permits  them  to  offer 
high-speed  Internet  access.  Like  cable, 
the  DBS  industry  is  developing  ways  to 
bring  advanced  services  to  their 
customers.  Many  MMDS  and  private 
cable  operators  also  offer  Internet 
services.  In  addition,  broadband  service 
providers  continue  to  build  advanced 
systeiiis  specifically  to  offer  a  bundle  of 
services,  including  video,  voice,  and 
high-speed  Internet  access. 

8.  Non-cable  MVPDs  continue  to 
report  that  regulatory  and  other  barriers 
to  entry  limit  their  ability  to  compete 
with  incumbent  cable  operators.  Non- 
cable  MVPDs  continue  to  experience 
some  difficulties  in  obtaining 
prograimning  from  vertically-integrated 
cable  programmers  and  from 
unaffiliated  programmers  which 
continue  to  make  exclusive  agreements 
with  operators.  In  multiple  dwelling 
units  potential  entry  may  be 
discoiu"aged  or  limited  because  an 
incumbent  video  programming 
distributor  has  a  long  term  and/ or 
exclusive  contract.  In  addition,  non- 
cable  MVPDs  report  problems  obtaining 
franchises  from  local  governments  and 
difficulties  in  gaining  access  to  utility 
poles  needed  to  build  out  their  systems. 

9.  In  sum,  the  2002  Report  details  the 
status  of  competitors  in  the  market  for 
the  delivery  of  video  programming 
including:  Cable  systems,  DBS  and 
home  satellite  dishes,  wireless  cable 
systems,  private  cable  operators, 
broadcast  television,  local  exchange 
carrier  entry,  open  video  systems, 
broadband  service  providers,  Internet 
video,  home  video  sales  and  rentals,  and 
electric  and  gas  utilities.  The  report  also 
examines  market  structure  and 
competition  by  evaluating  horizontal 
concentration  in  the  MVPD 


marketplace;  analyzing  vertical 
integration  between  cable  television 
systems  and  programming  services;  and 
discussing  technical  issues  such  as 
cable  modems,  navigation  devices  and 
emerging  services. 

Ordering  Clauses 

10.  The  2002  Report  is  issued, 
pursuant  to  authority  contained  in 
sections  4(i),  (4)(i)  ,  403,  and  628(g)  of 
the  Commimications  Act  of  1 934  as 
amended,  47  U.S.C.  154(i),  154(j),  403, 
and  548(g). 

11.  The  Commission's  Office  of 
Legislative  Affairs  shall  send  copies  of 
the  2002  Report  to  the  appropriate 
committees  and  subcommittees  of  the 
United  States  House  of  Representatives 
and  the  United  States  Senate. 

12.  The  proceeding  in  MB  Docket  No. 
02-145  is  terminated. 

Federal  Communications  Commission. 

Mariene  H.  Dortch, 

Secretary. 

|FR  Doc.  03-1459  Filed  1-22-03;  8:45  am\ 

BH.UNG  CODE  6712-01-F 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices 

agency:  Federal  Election  Commission. 

DATE  &  TIME:  Tuesday.  January  28.  2003. 

at  10  a.m. 

PLACE:  999  E  Street.  NW.,  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 

matters  piu-suant  to  2  U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g.  438(b),  and  title  26.  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procediues  or  matters  affecting  a 
particular  employee. 
DATE  &  TIME:  Thursday.  January  30. 
2003.  at  10  a.m. 

PLACE:  999  E  Stteet.  NW..  Washington. 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Correction  and 
approval  of  minutes. 

New  and  amended  FEC  reporting 
forms — BCRA  implementation. 

New  and  amended  instructions  for 
FEC  reporting  forms — BCRA 
implementation. 

Administrative  matters. 
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PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer. 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-1669  Filed  l-21-03i  2:41  pm] 

BILLING  CODE  6715-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  17096NF. 

Name:  Aero  Costa  International,  Inc. 

Address:  460  E.  Carson  Plaza  Drive, 
Suite  220,  Carson,  CA  90746. 

Date  Revoked:  December  25,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  1 7467NF. 

Name:  Baska  Logistics  &  Trading,  Inc. 

Address:  7105  NW.  53rd  Terrace, 
Miami,  FL  33166. 

Date  Revoked:  December  19,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  112S9N. 

Name:  Cargo  Marketing  Services 
Limited  dba  Procon  Express  Lines. 

Address:  The  Old  Bakery,  One  Shaw 
Lane,  Lichfield,  Staffordshire,  WSl 
7AG,  United  Kingdom. 

Date  Revoked:  December  8,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3508N. 

Name:  E  &  B  International,  Inc. 

Address:  5353  E.  Princess  Anne  Road, 
Suite  A,  Norfolk,  VA  23502. 

Date  Revoked:  December  19,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16982NF.     ■ 

Name:  GKN  Freight  Services,  Inc. 

Address:  209  S.  Washington  Street, 
Van  Wert,  OH  45891. 

Date  Revoked:  December  27,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  3314F. 

Name:  Hoi-Mar  International,  Inc. 

Address:  11600  Jones  Road,  Suite 
108-21,  Houston,  TX  77070. 

Date  Revoked:  December  12,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 


License  Number:  17310N. 

Name:  J.M.C.  Transport  Corporation. 

Address:  9133  South  La  Gienega 
Blvd.,  Suite  120,  Inglewood,  CA  90301. 

Date  Revoked:  December  8,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1517F. 

Name:  Lanier  Shipping  Company,  Inc. 

Address:  60  West  Main  Street,  Bogota, 
NJ  07603. 

Date  Revoked:  December  27,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15439N. 

Name:  Legend  International  Express 
Inc. 

Address:  147-34  176th  Street. 
Jamaica,  NY  11434. 

Date  Revoked:  November  29,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1 6 1 26N. 

Name:  Motorvation  Services  Inc. 

Address:  P.O.  Box  348,  100  Broad 
Street.  Tonawanda,  NY  14151. 

Date  Revoked:  December  8.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15989N. 

Name:  Noram  Agencies.  Ltd. 

Address:  2928  Terminal  Avenue, 
Everett,  WA  98201. 

Date  Revoked:  February  11,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15295N. 

Name:  Overseas  Container  Services, ' 
Inc.  dba  OCS. 

Address:  256  Commercial  Blvd., 
Lauderdale  by  the  Sea,  FL  33308. 

Date  Revoked:  December  20,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1007F. 

Name:  R.J.  McCracken  &  Son,  Inc. 

Address:  5345  44th  Street,  SE.,  Grand 
Rapids,  MI  49512. 

Date  Revoked:  December  25.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1 7322N. 

Name:  Trans  State  Logistics,  Inc. 

Address:  1011  South  Fremont 
Avenue.  Suite  203.  Alhambra.  CA 
91803. 

Date  Revoked:  December  8,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  03-1491  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal.  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011405-016. 

Title:  Ocean  Carrier  Working  Group 
Agreement. 

Parties:  The  Latin  America  Agreement,  the 
Israel  Trade  Conference,  the  Trans-Atlantic 
Conference  Agreement,  the  Transpacific 
Stabilization  Agreement,  the  Untied  States 
Australasia  Agreement,  the  United  States/ 
South  Europe  Conference,  the  Westbound 
Transpacific  Stabilization  Agreement,  the 
Middle  East  Indian  Subcontinent  Discussion 
Agreement,  A. P.  Moller  Maersk  Sealand, 
Conlship  Containerlines,  Evergreen  Marine 
Corporation,  King  Ocean  Service  de 
Venezuela,  Star  Shipping,  Tropical  Shipping 
&  Construction  Company,  Wallenius 
Wilhelmsen  Lines,  Zim  Israel  Navigation, 
and  Hapag-Lloyd. 

Synopsis:  The  amendment  deletes  the 
Mediterranean-North  Pacific  Coast  Freight 
Conference  as  a  party  and  updates  the 
memberships  of  the  Westbound  Transpacific 
Stabilization  Agreement  and  the  Middle  East 
Indian  Subcontinent  Discussion  Agreement. 

Agreement  No.:  011838. 

Title:  MOL/WLS  Space  Charter  Agreement. 

Parties:  Mitsui  O.S.K.  Lines,  Ltd.,  World 
Logistics  Service  (U.S.A.),  Inc. 

Synopsis:  Under  the  proposed  agreement, 
Mitsui  will  charter  space  to  World  Logistics 
in  the  trade  from  Veracruz,  Mexico  to  ports 
on  the  U.S.  Atlantic  and  Gulf  Coasts. 

Dated:  January  17,  2003. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
(FR  Doc.  03-1489  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984.  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
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pertaining  to  the  Hcensing  of  Ocean 


License  No. 


17370NF 
16503NF 
3896F  .... 


Transportation  Intermediaries,  46  CFR 
part  515. 


Name/Address 


Antilles  Wholesale  Company,  1759  Bay  Road,  Miami  Beach,  FL  33139 
Lukini  Shipping  Inc.,  Cargo  Building  80,  Rm.  203,  Jamaica,  NY  11430 
Sino  AM  Cargo,  Inc.,  1335  Evans  Avenue,  San  Francisco,  CA  94124  ... 


Date  Reissued 


Novemt>er  9,  2002. 
May  25,  2002. 
April  4,  2001. 


Saadra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  03-1490  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  TRADE  COMMISSION 

Revised  Jurisdictional  Thresholds  for 
Section  8  of  ttie  Clayton  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice. 

summary:  The  Federal  Trade 
Cammission  aimounces  the  revised 
thresholds  for  interlocking  directorates 
required  by  the  1990  amendment  of 
section  8  of  the  Clayton  Act.  Section  8 
prohibits,  with  certain  exceptions,  one 
person  from  serving  as  a  director  or 
officer  of  two  competing  corporations  if 
two  thresholds  are  met.  Competitor 
corporations  are  covered  by  section  8  if 
each  one  has  capital,  surplus,  and 
undivided  profits  aggregating  more  than 
$10,000,000,  with  the  exception  that  no 
corporation  is  covered  if  the  competitive 
sales  of  either  corporation  are  less  than 
$1,000,000.  Section  8(a)(5)  requires  the 
Federal  Trade  Commission  to  revise 
those  thresholds  aimually,  based  on  the 
change  in  gross  national  product.  The 
new  thresholds,  which  take  effect 
immediately,  are  $18,919,000  for 
Section  8(a)(1),  and  $1,891,900  for 
section  8(a)(2)(A). 
EFFECTIVE  DATE:  January  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Mongoven,  Bureau  of 
Competition,  Office  of  Policy  and 
Evaluation,  (202)  326-2879. 
(Authority:  15  U.S.C.  19(a)(5)). 

By  direction  of  the  Commission 
Donald  S.  Clark, 
Secretary. 
(FRDoc.  03-1488  Filed  1-22-03;  8:45  am) 

BILUNG  CODE  67SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Presidential  Advisory  Council  on  HIV/ 
AIDS 

agency:  Office  of  the  Secretary,  Office 
of  Public  Health  and  Science. 


ACTION:  Notice  of  meeting. 


SUMMARY:  As  stipulated  by  the  Federal 
Advisory  Committee  Act,  the 
Department  ot  Health  and  Human 
Services  (DHHS)  is  hereby  giving  notice 
that  the  Presidential  Advisory  Council 
on  HIV/ AIDS  (PACHA)  will  hold  a 
meeting.  This  meeting  is  open  to  the 
public.  A  description  on  the  Council's 
functions  is  included  also  with  this 
notice. 

DATES  AND  TIMES:  January  30,  2002,  8 
a.m.  to  6  p.m.,  and  January  31,  2003,  8 
a.m.  to  4:45  p.m. 

ADDRESSES:  Hubert  Humphrey  Building, 
Room  800;  200  Independence  Ave.  SW.; 
Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  F.  Ware,  Executive  Director, 
Presidential  Advisory  Council  on  HIV/ 
AIDS,  734  Jackson  Place,  NW.; 
Washington,  DC  20503;  (303)  456-7334 
or  visit  the  Council's  website  at  http:// 
www.pacba.gov. 

SUPPLEMENTARY  INFORMATION:  PACHA 
was  established  by  Executive  Order 
12963,  dated  June  14,  1995,  as  amended 
by  Executive  Order  13009,  dated  June 
14,  1996.  The  Coimcil  was  established 
to  provide  advice,  information,  and 
recommendations  to  the  Secretary 
regarding  programs  and  policies 
intended  to  (a)  promote  effective 
prevention  of  HIV  disease,  (b)  advance 
research  on  HIV  and  AIDS,  and  (c) 
promote  quality  services  to  persons 
living  with  HIV  disease  and  AIDS. 
PACHA  was  established  to  serve  solely 
as  an  advisory  body  to  the  Secretary  of 
Health  and  Human  Services.  The 
Coimcil  is  to  be  composed  of  ngt  more 
than  35  members.  Council  membership 
is  selected  by  the  Secretary  from 
individuals  who  are  considered 
authorities  with  particular  expertise  in, 
or  knowledge  of,  matters  concerning 
HIV/AIDS. 

The  agenda  for  this  Council  meeting 
includes  the  following  topics: 
disparities  in  HIV/ AIDS  health  care, 
HIV/AIDS  prevention,  and  HIV/ AIDS 
international  issues.  Time  will  be 
allotted  during  the  meeting  for  public 
comment. 

This  notice  is  being  published  less 
than  15  days  in  advance  of  the  meeting 
due  to  scheduling  conflicts. 


Dated:  January  16,  2003. 
Patricia  F.  Ware,  - 

Executive  Director,  presidential  Advisory 
Council  on  HIV/AIDS. 
|FR  Doc.  03-1535  Filed  1-17-03;  3:34  pm) 

BILUNG  CODE  41S0-2S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03007] 

Childhood  Lead  Poisoning  Prevention 
Programs  (CLPPP);  Notice  of 
Availability  of  Funds 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a),  317A  and  317B  of  the 
Public  Health  Service  Act  [42  U.S.C. 
241(a),  247b-l,  and  247b-3],  as 
amended  by  the  Children's  Health  Act 
of  2000.  Program  regulations  are  set 
forth  in  Title  42,  Code  of  Federal 
Regulations,  Part  51b  to  State  and  local 
health  departments.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.197. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  Childhood  Lead  Poisoning 
Prevention  Programs  (CLPPP).  This 
program  addresses  the  "Healthy  People 
2010"  enviromnental  health  objective  to 
eliminate  elevated  blood  lead  levels  in 
children,  (foimd  at:  http:// 
www.health  .gov/healthypeople/) 

The  purpose  of  the  program  is  to 
assist  state  and  local  partners  in 
building  capacity  to  eliminate 
childhood  lead  poisoning  as  a  major 
pubUc  health  problem.  The  focus  of  the 
program  is  children  under  the  age  of  six. 
Special  emphasis  will  be  placed  on 
children  under  the  age  of  3  who  have 
elevated  blood  lead  levels.  The  program 
will  also  address  families  with  children 
imder  the  age  of  six  who  do  not  yet  have 
elevated  blood  lead  levels. 

Measurable  outcomes  of  the  program 
will  be  in  aligmnent  with  the  following 
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performance  goal  of  the  National  Center 
for  Environmental  Health  (NCEH): 
reduce  the  burden  of  lead  poisoning  in 
children. 

A  glossary  of  scientific  and  technical 
terms  can  be  found  in  Appendix  1.  A 
background  statement  about  the  CDC 
program  can  be  found  in  Appendix  II. 
All  appendices  and  attachments  are 
posted  with  this  announcement  on  the 
CDC  Web  site. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
state  health  departments,  their  bona  fide 
agents,  and  the  health  departments  of 
the  following  five  local  jurisdictions 
that  have  the  highest  estimated  number 
of  children  with  elevated  blood  lead 
levels:  IJJew  York,  NY;  Chicago,  IL; 
Detroit,  MI;  Los  Angeles  County,  CA, 
and  Philadelphia,  PA,  or  their  bona  fide 
agents.  (See  Appendices  III  and  IV  for 
more  information  on  city  blood  lead 
levels.)  Applications  may  also  be 
submitted  by  the  health  departments  or 
other  official  organizational  authorities 
of  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshcdl  Islands,  the  Republic  of  Palau, 
and  federally  recognized  Indian  tribal 
governments.  Competition  is  limited  to 
these  entities  by  authorizing  legislaticHi. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501c(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $31,000,000  is 
available  in  FY  2003  to  fund 
approximately  40  awards.lt  is  expected 
that  the  average  award  will  be  $775,000, 
ranging  from  $75,000  to  $1,700,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  July  1,  2003  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  three  years. 
Funding  estimates  may  change, 
depending  on  availability  of  funds. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  must  be  used  for  the  following 
program  activities:  (a)  The  writing, 
implementation  and  evaluation  of  a 
jurisdiction-wide  childhood  lead 


poisoning  elimination  plan;  (b)  the 
writing,  implementation,  and  evaluation 
of  screening  plans  to  target  resources  to 
children  at  the  highest  risk  for  lead 
poisoning;  (c)  a  jurisdiction-wide 
childhood  lead  surveillance  program, 
with  an  analysis  plan  for  collected  data; 

(d)  primary  prevention  activities  for 
pregnant  women  and/or  families  with 
children  at  high  risk  for  lead  poisoning; 

(e)  an  assurance  plan  for  timely  and 
appropriate  case  management  of 
children  with  elevated  blood  lead 
levels;  (f)  demonstration  of  strategic 
partnering  with  community 
organizations  and  with  other  state/local 
agencies  involved  in  environmental  and 
child  health  activities;  (g)  substantial 
coordination  with  organizations  and 
agencies  involved  in  lead-based  paint 
hazard  reduction  activities  and 
development  of  protective  policy;  and 
(h)  evaluation  of  programmatic  impact 
on  childhood  lead  poisoning  within  the 
applicant's  jurisdiction. 

Funds  may  not  be  expended  for 
medical  care  and  treatxnent,  or  for 
environmental  remediation  of  sources  of 
lead  exposure.  However,  the  applicant 
must  provide  a  plan  to  ensure  that  these 
program  activities  are  carried  out  and 
demonstrate  their  program's  appropriate 
involvement  with  medical  care, 
treatment  and  remediation  efforts. 

Not  more  than  10  percent  (exclusive 
of  direct  assistance)  of  any  cooperative 
agreement  or  contract  (sub-grantee  or 
consultant)  funded  through  the 
cooperative  agreement  may  be  obligated 
for  administrative  costs.  This  10  percent 
limitation  is  in  lieu  of,  and  replaces,  the 
indirect  cost  rate. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program.  Applicant  must  assure 
that  income  earned  by  the  CLPPP  will 
be  retiu-ned  to  the  program  to  support 
lead  poisoning  prevention  activities. 

Funding  Preference 

CDC  will  give  funding  preference  to 
state  programs  that  have  significant 
estimated  numbers  of  children  with 
elevated  blood  lead  levels,  and  that 
direct  federal  funds  to  localities  with 
high  concentrations  of  children  at  risk 
for  childhood  lead  poisoning.  CDC  will 
also  give  funding  preference  to  the  five 
local  jurisdictions  with  the  highest 
estimated  number  of  children  with 
elevated  blood  lead  levels.  Guidance  is 
available  in  Appendices  III  and  FV, 
CDC's  estimate  of  children  under  age  six 
with  elevated  blood  lead  levels  by  city 
and  state,  respectively. 


E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities  in 
1.  Recipient  Activities,  and  CDC  will  be 
responsible  for  the  activities  listed  in  2. 
CDC  Activities. 

1 .  Recipient  Activities 

a.  Childhood  Lead  Poisoning 
Elimination  Plan 

•  Programs  must  establish  an 
advisory  workgroup  or  committee  (or 
expand  the  scope  of  its  current  advisory 
group)  to  publish  and  implement  a 
statewide  or  jurisdiction-wide 
childhood  lead  poisoning  elimination 
plan.  The  group  should  also  serve  to 
monitor  the  progress  of  the  elimination 
plan,  and  to  leverage  resources  and 
enhance  cooperative  efforts  towards  this 
goal. 

— This  committee/workgroup  should,  at 
a  minimum,  include  representatives 
from  the  Health  Department,  Housing 
and  Urban  Development  (HUD)  and/ 
or  the  housing  department. 
Environmental  Protection  Agency 
(EPA)  and/or  the  state  or  local 
environmental  regulatory  agency,  and 
the  state  Medicaid  agency. 

— Member  representatives  should  have 
sufficient  authority  to  support  an 
inter-agency  committee/workgroup, 
and  to  commit  staff  and  resources  to 
the  elimination  work  plan. 

— By  the  end  of  year  one,  programs  must 
write  a  statewide  or  jurisdiction-wide 
strategic  plan  to  eliminate  childhood 
lead  poisoning  as  a  major  public 
health  problem  by  2010.  At  a 
minimum,  the  plan  must  include  the 
following  elements: 

Mission  Statement 

Purpose  and  Background  on  Lead 
Poisoning  Prevalence 

Goals,  Objectives  and  Activities 

Evaluation  Plan 
Further  guidance  on  developing  the 

elimination  plan  and  forming  the 

advisory  workgroup  or  committee  is 

located  in  Appendix  V,  "Guidance  for 

Developing  a  Jiu'isdiction-wide  Strategic 

Plan  for  the  Elimination  of  Childhood 

Lead  Poisoning." 

b.  Targeted  Screening  Plan 

•  Programs  will  write,  implement  and 
evaluate  a  jurisdiction-wide  screening 
plan  to  target  resources  to  impact  the 
largest  numbers  of  children  at  high  risk 
for  lead  poisoning.  Particular  emphasis 
should  be  placed  on  children  under 
three  years  of  age  and  at  high  risk. 
Applicants  should  refer  to  the  CDC 
publication,  "Screening  Young  Children 
for  Lead  Poisoning:  Guidance  for  State 
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and  Local  Public  Health  Officials" 
(found  at:  http://www.cdc.gov/nceh/ 
lead/guide/guide97.htm)  and  to 
Appendices  III  and  IV,  the  CDC 
estimates  of  children  under  six  with 
elevated  blood  lead  levels  by  city  and 
state. 

•  Programs  with  an  approved 
jurisdiction-wide  screening  plan  already 
in  place  should  include  a  copy  as  an 
appendix  to  their  application. 
Application  work  plans  must  include 
goals  and  objectives  describing 
screening  performance  measures  and 
plans  for  periodic  evaluation  and 
improvement  of  the  screening  plan. 

•  Programs  without  a  screening  plan 
wUl  provide  work  plan  objectives  for 
publishing  and  implementing  a 
screening  plan  within  one  year  of 
award. 

•  The  screening  plan  should  address 
uses  of  health  education  and 
communication  to  the  targeted 
screening  population.  Additionally,  the 
screening  plan  should  address  the 
education  and  communication  of 
screening  recommendations  and 
childhood  lead  poisoning  prevention 
efforts  to  health  care  providers. 

•  The  screening  plan  will  be 
reviewed  and  updated  at  least  annually, 
and  resubmitted  to  the  assigned  CDC 
Project  Officer  for  review  and  comment. 

c.  Surveillance   . 

•  Programs  must  maintain  and/or 
enhance  a  statewide  or  jurisdiction- 
wide  childhood  lead  surveillance 
system  to  meet  the  criteria  in  Appendix 
VI  (Elements  Of  Developing  And 
Maintaining  A  Siu^eillance  System).  If 
programs  do  not  have  an  existing 
surveillance  system  that  meets  these 
criteria,  the  application  work  plan 
should  include  objectives  demonstrating, 
how  the  surveillance  system  will  be 
designed  and  implemented  to  meet  the 
criteria  within  the  first  year  of  the 
project  period.  The  program  should  also 

'  describe  the  implementation,  or 
planned  implementation,  of  regulations 
within  the  state  or  jurisdiction  requiring 
the  reporting  of  all  blood  lead  results  for 
children  less  than  72  months  of  age. 

d.  Primary  Prevention 

•  Programs  must  conduct  childhood 
lead  poisoning  primary  prevention 
activities  for  families  at  high  risk  for 
lead  poisoning  to  include  those  who 
live  in  housing  built  prior  to  1978.  The 
program  should  focus  activities  on 
pregnant  women  and/or  families  with 
yoimg  children  at  high-risk  for  lead 
poisoning  exposure.  The  program 
should  consider,  but  is  not  limited  to, 
the  examples  of  primary  prevention 
activities  in  Appendix  VII. 


•  Educational  material  and  media   , 
campaigns  may  be  used  to  support 
primary  prevention  activities. 

•  Primary  prevention  activities  must 
be  regularly  evaluated  for  effectiveness 
in  reducing  the  childhood  lead  burden 
in  higher  risk  communities  and/or 
populations.  Evaluation  of  primary 
prevention  activities  should  not  include 
hiunan  subjects  research. 

e.  Case  Management  of  Children  With 
Elevated  Blood  Lead  Levels 

•  Provide  a  written  case  management 
plan  consistent  with  published  state  and 
local  guidelines,  or  the 
recommendations  from  the  National 
Advisory  Committee  on  Childhood  Lead 
Poisoning  Prevention,  "Managing 
Elevated  Blood  Lead  Levels  Among 
Young  Children",  (found  at:  http:// 
cdc.gov/nceh/lead/CaseManagement/ 
caseManagejnain.htm),  within  the  first 
six  months  of  the  project  period.  • 

•  Establish  specific  application  work 
plan  goals  and  objectives  for  reducing 
over-all  morbidity  (in  children 
identified  with  elevated  blood  lead 
levels)  by  tracking  and  assiu"ing 
appropriate  and  timely  coordination  of 
case  management  activities  in 
accordance  with  established  protocols. 

•  Implement  targeted  health 
education  and  communication  activities 
to  support  improvements  in  timely  and 
appropriate  care. 

•  Case  management  will  be  evaluated 
at  least  quarterly  using  siuveillance  and 
case  management  data.  At  a  minimum, 
the  program  should  review  the  time 
frames  for  (a)  initiating  and  completing 
case  management  services,  including 
the  first  home  visit;  (b)  a  written  care 
plan  for  each  case;  (c)  the  reduction  of 
blood  lead  level  rates;  and  (d)  the  rates 
of  case  closure  by  category  (e.g.,  medical 
or.  administrative  closiue.) 

f.  Strategic  Partnerships 

•  The  program  should  demonstrate 
the  development  of  strategic 
partnerships  with  community 
organizations,  health-care  providers, 
and  other  governmental  and  non- 
governmental organizations  conducting 
childhood  lead  poisoning  prevention 
activities  and/ or  developing  protective 
poUcies,  as  well  as  other  programs 
focused  on  children  likely  to  be  at  high 
risk  for  lead  poisoning  (e.g.,  Women, 
Infant  and  Children  Program  (WIC), 
Immimizations,  Asthma  Control,  Head 
Start  and  Healthy  Start). 

•  Strategic  partnerships  should  be 
demonstrated  by  the  inclusion  of  letters 
of  support,  memoranda  of 
understanding,  and/or  contracts  in  the 
application. 


•  Guidance  for  working  with  and 
within  comraimities  can  be  found  in  the 
CDC  document,  "Principles  of 
Community  Engagement"  (found  at: 

h  ttp  -.//www.cdc.gov/phppo/pce/ 
index.htm). 

g.  Activities  With  Organizations  and 
Agencies  Engaged  in  Lead  Hazard 
Reduction  and  Development  of 
Protective  Policy 

•  The  applicant  should  demonstrate 
coordination  of,  or  plans  to  coordinate 
activities  with  those  organizations 
engaged  in  lead  remediation  and 
abatement  (e.g.,  housing  agencies,  HUD 
funded  lead  hazard  reduction  grantees, 
and  banking,  real  estate,  and  insurance 
interests). 

•  Planned  or  ongoing  activities 
should  include  the  education  and 
communication  of  childhood  lead 
poisoning  prevention  efforts  and 
protective  policies  to  target  audiences 
(e.g.,  landlords,  homeowners,  legislative 
officials). 

•  Planned  or  ongoing  coordination 
activities  should  be  demonstrated  by  the 
inclusion  of  letters  of  support, 
memoranda  of  understanding,  and/or 
contracts  in  the  application. 

h.  Evaluation  Plan 

The  evaluation  plan  should  address 
the  effectiveness  of  the  CLPPP  by 
program  area,  as  well  as  the  overall 
impact  of  the  program  in  reducing  and 
preventing  childhood  lead  poisoning 
within  the  jiu'isdiction.  Evaluation 
should  take  place  at  least  annually.   - 

The  evaluation  plan  should:  (1) 
Address  the  program  as  a  whole;  (2) 
specifically  address  each  program  goal; 
(3)  have  measurable,  achievable  and 
time-phased  objectives;  (4)  focus  on 
programmatic  outcome/impact  on 
eliminating  childhood  lead  poisoning  as 
a  public  health  problem;  (5)  include  the 
name  and  qualifications  of  the  person 
responsible  for  conducting  the 
evaluation;  (6)  specify  how  often 
evaluation  will  be  conducted;  and  (7) 
discuss  how  the  results  of  the 
evaluation  will  be  built  into  improving 
each  of  the  program  components. 

The  same  terms  and  definitions  used 
for  the  work  plan  should  be  used  in  the 
evaluation  plan  (see  Appendix  VIII). 

Guidance  related  to  the  components 
of  an  effective  evaluation  plan  can  be 
found  in  the  CDC  document 
"Framework  for  Program  Evaluation  in 
Public  Health"  (found  at:  http:// 
www.cdc.gov/eval/fmniework.htm). 
Additional  guidance  can  be  foimd  at  the 
"CDC  Evaluation  Working  Group  Web 
Site"  (http://www.cdc.gov/eval/). 

The  program  should  specify  whether 
or  not  identifiable  inforSlation  will  be 
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included  in  evaluation-related  analysis. 
Use  of  identifiable  information  may 
require  Institutional  Review  Board  (IRB) 
approval. 

2.  CDC  Activities 

a.  Provide  technical  assistance  and 
scientific  consultation  on  program 
development,  implementation,  and 
operational  issues. 

b.  Provide  technical  assistance  and 
scientific  consultation  regarding  the 
development  and  implementation  of  all 
surveillance  activities,  including  data 
collection  methods  and  analysis  of  data. 
Assist  with  improving  data  linkages 
with  federally  funded,  means-tested 
public  benefit  programs  (WIC,  Head 
Start,  etc.) 

c.  Assist  in  the  development  of 
elimination  plans  and  targeted 
screening  plans  by  providing  technical 
assistance  and  training  on  tools  such  as 
Geographic  Information  Systems  (CIS) 
software. 

d.  Assist  with  interpretation  of 
individual  state  stu^eillance  data. 

e.  Review  draft  work  plans  and 
provide  guidance. 

f.  Review  draft  program  evaluation 
criteria  and  presentation  formats,  and 
provide  guidance. 

F.  Content 

Applications 

The  Program  Aimouncement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  35  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
urueduced  12-point  font. 

The  narrative  should  consist  of,  at  a 
minimum,  a  work  plan,  an  evaluation 
plan,  and  budget.  The  work  plan  must 
include  project  goals  and  first  year 
objectives  for  each  of  the  program  areas 
listed  under  Program  Requirements, 
Recipient  Activities  in  this 
aimouncement  (paragraph  E,  1.,  a.-h.). 
The  applicant  should  also  include  a 
tentative  work  plan  and  timetable  for 
the  remaining  years  of  the  proposed 
project. 

The  applicant  should  provide  a 
detailed  work  plan  that  describes  how 
the  overall  CLPPP  and  each  of  the  eight 
program  areas  described  within  the 
application  will  be  conducted.  See 
Appendix  VIII  (Work  Plan)  for  guidance. 

Pursuant  to  section  31 7A  of  the  Public 
Health  Service  Act  (42  U.S.C.  247b-l), 


as  amended  by  Section  303  of  the 
"Preventive  Health  Amendments  of 
1992"  (Pub.  L.  102-531),  applicants 
must  meet  the  following  requirements: 
For  CLPPP  services  that  are  Medicaid- 
reimbursable  in  the  applicant's  state: 

•  Applicants  directly  providing  these 
services  must  be  em-oUed  with  their 
state  Medicaid  agency  as  a  Medicaid 
provider. 

•  Providers  entering  into  agreements 
with  the  applicant  to  provide  such 
services  must  be  enrolled  with  their 
State  Medicaid  agency  as  a  Medicaid 
provider.  An  exception  to  this 
requirement  will  be  made  for  providers 
whose  services  are  provided  free  of 
charge,  and  who  accept  no 
reimbursement  hom  any  third-party 
payer.  Providers  accepting  voluntary 
donations  may  still  be  exempted  from 
this  requirement. 

To  satisfy  this  program  requirement, 
applicants  must  submit  a  copy  of  a 
Medicaid  provider  certificate  or 
statement  as  proof  that  this  requirement 
will  be  met.  Failure  to  include  this 
information  will  result  in  the 
application  being  retiuned.  This 
information  should  be  placed 
immediately  behind  the  budget  and 
budget  justification  pages. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  Number 
0920-0428).  Forms  are  available  at  the 
following  Internet  address:  http:// 
www.cdc.gov/od/pgo/forminfo.htm. 

If  you  do  not  have  access  to  the 
internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at 
(770)  488-2700.  Application  forms  can 
be  mailed  to  you. 

Application  forms  must  be  submitted 
in  the  following  order: 
Cover  Letter 
Table  of  Contents 
Application 
Narrative  with  Work  Plan  and 

Evaluation  Plan 
Budget  Information  Form 
Budget  Justification 
Medicaid  Provider  Certificate/Statement 

of  Proof 
Checklist 
Assurances 
Certifications 
Disclosure  Forms 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time,  March  24,  2003. 
Submit  the  application  to:  Technical 


Information  Management — PA#03007, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341^146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgment  of  Application 
Receipt 

A  postcard  will  be  mailed  to  you  by 
PGO-TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natiu-al  disasters,  CDC 
will,  upon  receipt  of  proper 
dociunentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  ahove  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  submission  requirements. 

H.  Evaluation  Criteria 

Application        • 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goal  stated  in  the  purpose 
section  of  this  aimouncement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following  ^ 
criteria: 

1.  Need  (25  points) 

The  announcement  is  focused  on  the 
elimination  of  childhood  lead  poisoning 
as  a  major  public  health  problem. 
Therefore,  the  assessment  of  need 
within  the  applicant's  jurisdiction 
should  include  focus  on  communities 
and  populations  where  there  is 
significant  evidence  of  high  numbers  of 
children  under  six  years  old  who  are.  at 
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high  risk  for  lead  poisoning.  The 
applicant  should  describe  the  extent  of 
the  problem  in  the  highest  risk  areas  as 
determined  by  evidence.  The  evidence 
could  include  svuveillance  data  for 
calendar  years  1995-2000.  detailing  the 
number  of  children  0-36  months  and 
37-72  months  with  confirmed  blood 
lead  levels  greater  than  or  equal  to  10 
micrograms  per  deciliter  (ug/dl)  (using 
the  CSTE  definition  of  confirmed  cases; 
see  Appendix  II.)  The  applicant  may 
also  consider  other  sources  such  as 
Appendices  III  and  IV  of  this 
announcement  (Estimated  Number  of 
children  with  Elevated  Blood  Lead 
Levels  (EBLL)  by  City  and  State, 
respectively),  Medicaid  data,  and 
housing-related  data  to  support  their 
description  of  need. 

2.  Capacity  To  Eliminate  Childhood 
Lead  Poisoning  as  a  Public  Health 
Problem  (20  points) 

•  Provide  evidence  that  the  applicant 
has  published  and  implemented  a 
jurisdiction-wide  screening  plan  that 
targets  screening  resources  to  children 
at  highest  risk.  A  copy  of  the  plan 
should  be  included  with  the 
application.  Or,  describe  plans  to 
implement  a  screening  plan  in  the  first 
year  of  the  proposed  project  period. 

•  The  implementation,  or  planned 
implementation,  of  regulations  within 
the  state  or  jurisdiction  requiring  the 
reporting  of  all  blood  lead  results  for 
children  under  72  months  of  age. 

•  The  extent  to  which  the  applicant 
describes  their  jurisdictional  childhood 
blood  lea^  surveillance  system  in  the 
following  area^:   . 

— Case  mana^ment  and  program 
monitoringtapabilities. 

— The  ability  tb  determine  screening 
and  EBLL  rates  among  specific  high- 
risk  populations,  particularly. 
Medicaid  eligible  children. 

— The  percentage  of  laboratory  blood 
lead  test  results  reported 
electronically  to  the  state  and/or  local 
health  department;  and  plans  to 
increase  the  percentage  of  lab  tests 
electronically  imported  to  the 
surveillance  database. 

— Ciurent  or  planned  use  of  electronic 
transfer  of  data  from  laboratories, 
WIC,  immunizations,  birth 
certificates,  and  between  local  and 
state  health  departments. 

— ^The  ability  to  identify  and  assure 
reporting  from  private  labs  and 
portable  blood  lead  analyzers. 

— ^Plans  for  data  analysis  and 
dissemination  of  findings,  as  well  as 
an  evaluation  of  the  surveillance 
system  using  CDC  guidelines. 

•  Extent  to  which  the  applicant 
demonstrates  use  of  surveillance  data  to 


target  lead  poisoning  prevention 
activities  (e.g.,  screening,  environmental 
investigations,  lead  hazard  reduction, 
primary  prevention,  and 
implementation  of  protective  policies) 
to  the  populations  at  highest  risk  in 
their  jurisdiction. 

•  Extent  to  which  strategic 
partnerships,  programs,  and  activities 
within  the  jurisdiction  have  been 
implemented  to  eliminate  childhood 
lead  poisoning  from  the  community. 

•  Extent  to  which  applicant  has 
committed  their  resources  (personnel 
and  financial)  to  the  elimination  of 
childhood  lead  poisoning. 

3.  Goals  and  Objectives  (20  points) 

•  Extent  to  which  the  goals  relate  to 
the  project  purpose  of  childhood  lead 
poisoning  elimination,  screening, 
surveillance,  primary  prevention,  case- 
management,  strategic  community 
partnerships,  and  activities  coordinated 
with  agencies  involved  in  lead  hazard 
reduction  activities  and  policies. 

•  Objectives  must  be  time-phased, 
achievable,  measurable,  and  must  be 
provided  for  the  first  budget  year. 

•  The  submission  of  a  clearly  written 
work  plan  that  includes  project  goals; 
supporting  first  year  objectives  that  are 
relevant,  specific,  measurable, 
achievable,  and  time-phased;  activities 
leading  to  the  completion  of  objectives; 
a  timetable  for  completing  the  proposed 
activities;  identification  of  the  program 
staff  responsible  for  accomplishing  each 
objective;  and  process  evaluation 
measures  for  each  proposed  objective. 

•  The  inclusion  of  a  tentative  work 
plan  and  timetable  for  the  remaining 
years  of  the  proposed  project. 

4.  Jurisdiction- Wide  Planning  and 
Collaboration  (15  points) 

•  Applicant's  ability  to  involve 
strategic  partners  in  the  publication  and 
implementation  of  a  targeted  screening 
plan,  the  and  implementation  of 
strategies  to  eliminate  childhood  lead 
poisoning. 

•  Extent  to  which  surveillance  and 
program  data  are  utilized  to  produce 
jurisdiction-wide  screening 
recommendations,  with  specific 
attention  given  to  the  Medicaid 
population,  as  required  in  the 
Children's  Health  Act  of  2000. 

•  Demonstrated  strategic  partnerships 
through  letters  of  support,  memoranda 
of  imderstanding,  contracts,  or  other 
documented  evidence  of  relationships. 
Examples  of  key  partners  include 
Medicaid  agencies,  child  health-care 
providers  and  provider  groups, 
managed-care  organizations,  insurers, 
community-based  organizations, 
housing  agencies  (especially  HUD 


funded  lead  hasMU-d  reduction 
programs),  and  banking,  real  estate,  and 
property-owner  interests. 

5.  Program  Evaluation  (15  points) 

•  Description  of  a  systematic 
assessment  of  the  operations  and 
outcomes  of  the  program  as  a  means  of 
contributing  to  the  elimination  of 
childhood  lead  poisoning. 

•  Effective  strategies  and  approaches 
to  monitor  and  improve  the  quality, 
effectiveness,  and  efficiency  of  the 
program. 

•  Description  of  how  evaluation 
findings  will  be  used  to  assess  changes 
in  public  policy  and  measure  the 
program's  effectiveness  of  strategic 
partnering  activities. 

•  Description  of  how  the  program 
will  dociunent  progress  made  in 
childhood  lead  poisoning  prevention. 

6.  Project  Management  and  Staff  (5 
points) 

•  Documentation  of  the  ability  to 
develop  and  carry  out  activities 
described  as  recipient  activities  in  the 
program  requirements  section  of  this 
announcement.  This  should  include  a 
description  of  the  proposed  health 
department  staff  roles,  their  specific 
responsibilities,  and  their  level  of  effort 
and  time. 

•  Inclusion  of  assurances  that  vacant 
positions  will  be  filled  within  a 
reasonable  time  after  receiving  funding. 

•  Inclusion  of  a  plan  to  provide 
training  and  technical  assistance  to 
health  department  personnel  and 
consultation  to  strategic  partners. 

7.  Budget  Justification  (reviewed,  not 
scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds.  The  applicant  should  include 
costs  for  up  to  two  people  to  travel  to 
Atlanta,  GA  (three-overnight  stays),  to 
attend  a  Program  Partners'  meeting  in 
2003,  and  for  one  person  to  travel  to 
Atlanta.  GA  (three-overnight  stays),  to 
attend  the  6th  National  Environmental 
Health  Conference  December  3-5,  2003. 

8.  Performance  Goals  (reviewed,  not 
scored) 

The  extent  to  which  the  application  is 
aligned  with  the  NCEH  focus  of 
environmental  health,  specifically, 
helping  states  reduce  the  burden  of  lead 
poisoning  in  children. 

/.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 
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1 .  Quarterly  data  progress  reports. 
These  quarterly  reports  are  required  by 
the  Office  of  Management  and  Budget 
(OMB)  authorizing  legislation  (OMB 
Form  0920-0282.)  the  reports  are  due 
30  days  after  the  end  of  each  quarter. 

2.  An  interim  progress  narrative 
report,  due  no  less  than  90  days  before 
the  end  of  the  budget  period.  This 
progress  report  will  serve  as  your  non- 
competing  continuation  application, 
and  must  contain  the  following 
elements: 

a.  Progress  on  Current  Budget  Period 
Objectives  and  Activities. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Proposed 
Program  Objectives  and  Activities. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

3.  Calendar-year  surveillance  data, 
submitted  annually  in  the  approved 
OMB  format,  no  later  than  April  30.  In 
addition,  a  written  surveillance 
summary  must  be  disseminated  to  state 
and  local  public  health  officials,  policy 
makers,  the  CDC  project  officer,  and 
others. 

4.  Financial  Status  Reports,  due 
within  90  days  of  the  end  of  the  budget 
period. 

5.  Final  financial  reports  and 
performance  reports,  due  within  90  days 
after  the  end  of  the  project  period. 

6.  Projects  that  involve  the  collection 
of  information  from  10  or  more 
individuals,  and  are  funded  by  a 
cooperative  agreement  will  be  subject  to 
review  by  OMB  under  the  Paperwork 
Reduction  Act.  Data  collection  initiated 
under  this  cooperative  agreement 
program  has  been  approved  by  OMB 
imder  OMB  number  0920-0337, 
"National  Childhood  Blood  Lead 
Surveillance  System",  Expiration  Date: 
6/30/2004. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement  as  posted  on  the  CDC 
Web  site. 

AR-9,  Paperwork  Reduction  Act 
Requirements 

AR-10,  Smoke-Free  Workplace 
Requirements 

AR-1 1 ,  Healthy  People  2010 

AR-12,  Lobbying  Restrictions 

AR-21,  Small,  Minority  &  Women- 
Owned  Businesses 


Executive  Order  12372  does  not  apply 
to  this  program. 

/.  Where  To  Obtain  Additional 
Information 

Two  telephone  conference  calls  for 
application  technical  assistance  will  be 
held  during  the  application  period.  For 
further  information,  please  contact  Rob 
Henry  at  (770)  488-4024.  This,  and 
other  CDC  announcements,  necessary 
applications,  and  associated  forms  can 
be  found  on  the  CDC  home  page  Internet 
address:  http://www.cdc.gov.  Click  on 
"Funding",  then  "Grants  and 
Cooperative  Agreements." 

For  general  questions  regarding  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146,  Telephone: 
(770) 488-2700. 

For  business  management  and  budget 
assistance,  contact:  Mildred  Garner, 
Grants  Management  Officer,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146,  Telephone: 
(770)  488-2745,  E-mail  address: 
nigarner@cdc.gov. 

For  business  management  and  budget 
assistance  in  the  territories,  contact: 
Charlotte  Flitcraft,  Grants 
Management  Officer,  CDC 
Procurement  and  Grants  Office,  2020 
Brandywine  Rd.,  Room  3000.  Atlanta, 
GA  30319,  Telephone:  770-488-2632. 
E-mail  address:  caf5@cdc.gov. 

For  program  technical  assistance, 
contact:  Rob  Henry,  Acting  Team 
Leader,  Program  Services  Section, 
Lead  Poisoning  Prevention  Branch, 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Rd,  NE,  MS 
E-25.  Atlanta,  GA  30333,  Telephone: 
(770)  488-4024,  E-mail  address: 
rhenry@cdc.gov. 

Dated:  December  31.  2002. 
Sandra  R.  Manning, 

CGFM.  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  03-1434  Filed  1-22-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03N-0009] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Application  for 
Exemption  From  Federal  Preemption 
of  State  and  Local  Medical  Device 
Requirements 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportiuiity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
FDA's  requirements  for  State  and  local 
governments'  applications  for 
exemption  from  preemption  for  medical 
device  requirements. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  March  24,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  fi-om  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 


provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  iJiformation 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  dociunent. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biirden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology. 

Application  for  Exemption  From 
Federal  Preemption  of  State  and  Local 
Meflical  Device  Requirements — 21  CFR 
Part  808  (OMB  Control  No.  0910- 
0129) — Extension 

Section  521(a)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360k(a))  provides  that  no  State  or 
local  government  may  establish,  or 
continue  in  effect,  any  requirement  with 
respect  to  a  medical  device  that  is 
different  from,  or  in  addition  to,  any 
Federal  requirement  applicable  to  the 
device  under  the  act.  Under  section 
521(b)  of  the  act,  following  receipt  of  a 
written  application  from  the  State  or 
local  government  involved,  FDA  may 
exempt  from  preemption  a  requirement 
that  is  more  stringent  than  the  Federal 
requirement,  or  that  is  necessitated  by 
compelling  local  conditions  and 
compliance  with  the  requirement  would 
not  cause  the  device  to  be  in  violation 
of  any  portion  of  any  requirement  under 


the  act.  Exemptions  are  granted  by 
regulation  issued  after  notice  and 
opportunity  for  an  oral  hearing. 

The  regulations  in  21  CFR  808.20 
require  a  State  or  local  government  that 
is  seeking  an  exemption  from 
preemption  to  submit  an  application  to 
FDA.  The  application  must  include  a 
copy  of  the  State  or  local  requirement, 
as  well  as  information  about  its 
interpretation  and  application,  and  a 
statement  as  to  why  the  applicant 
believes  that  the  requirement  qualifies 
for  exemption  from  preemption  under 
the  act.  FT)A  will  use  the  information  in 
the  application  to  determine  whether 
the  requirement  meets  the  criteria  for 
exemption  in  the  act  and  whether 
granting  an  exemption  would  be  in  the 
interest  of  the  public  health. 

In  addition,  21  CFR  808.25  provides 
that  an  interested  person  may  request  a 
hearing  on  an  application  by  submitting 
a  letter  to  FDA  following  the  publication 
by  FDA  of  a  proposed  response  to  the 
application. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


21  CFR 
Section 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total 
Hours 

808.20 

3 

1 

3 

100 

300 

808.25 

3 

1 

3 

10 

30 

TOTAL 

330 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnafion. 


•DA  based  its  estimates  of  the  nmnber 
of  submissions  expected  in  the  future 
contained  in  table  1  of  this  document  on 
the  number  of  submissions  submitted  in 
the  last  3  years  and  on  the  number  of 
inquiries  received  indicating  that 
applications  would  be  submitted  in  the 
next  year.  FDA  based  its  estimates  of  the 
time  required  to  prepare  submissions  on 
discussions  with  those  who  have 
prepared  submissions  in  the  last  3  years. 

Dated:  January  14,  2003. 
Margaret  M.  Dotzel, 
AsBistant  Commissioner  for  Policy. 
[PR  Doc.  03-1435  Filed  1-22-03;  8:45  am) 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0400] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Regulations  Requiring 
Manufacturers  to  Assess  the  Safety 
and  Effectiveness  of  New  Drugs  and 
Biological  Products  in  Pediatric 
Patients 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Regulations  Requiring  Manufacturers 
to  Assess  the  Safety  and  Effectiveness  of 
New  Drugs  and  Biological  Products  in 
Pediatric  Patients"  has  been  approved 
by  the  Office  of  Management  and 


Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  {the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  13,  2002  (67 
FR  52726),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0392.  The 
approval  expires  on  October  31,  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
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the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  January  14.  2003. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-1401  Filed  1-22-03;  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 N-0393] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Prescription  Drug  Product 
Labeling;  Medication  Guide 
Requirements 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Prescription  Drug  Product  Labeling; 
Medication  Guide  Requirements"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  14,  2001 
(66  FR  64840),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0393.  The 
approval  expires  on  March  31,  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  January  14,  2003. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-1402  Filed  1-22-03;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  00r4-1 367] 

Agency  information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Postmarket  Surveillance 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Postmarket  Surveillance"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  29,  2000  (65 
FR  52376  at  52386),  the  agency 
announced  that  the  proposed 
information  collection  had  been 
submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0449.  The 
approval  expires  on  November  30,  2003. 
A  copy  of  the  supporting  statement  for  ^ 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  January  14,  2003. 
Margaret  M.  Dotzel, 
Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-1403  Filed  1-22-03;  8:45  am) 
BIL|JNG  CODE  41G0-01-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-O268] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Cosmetic  Product  Voluntary 
Reporting  Program 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Cosmetic  Product  yoluntary  Reporting 
Program"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  9,  2002  (67 
FR  62977),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0030.  The 
approval  expires  on  November  30,  2005. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  January  14,  2003. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-1405  Filed  1-22-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0418] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Adverse 
Experience  Reporting  for  Licensed 
Biological  Products;  and  General 
Records 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  February 
24,  2003. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Af&irs,  OMB.  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Adverse  Experience  Reporting  for 
Licensed  Biological  Products  (OMB 
Control  Number  0910-0308) — Extension 

Under  the  Public  Health  Service  Act 
(42  U.S.C.  262),  FDA  is  required  to 
ensure  the  marketing  of  only  those 
biological  products  that  are  safe  and 
effective.  FDA  must,  therefore,  be 
informed  of  all  adverse  experiences 
occasioned  by  the  use  of  licensed 
biological  products.  FDA  issued  the 
adverse  experience  reporting  (AER) 
requirements  in  part  600  (21  CFR  part 
600)  to  enable  FDA  to  take  actions 
necessary  for  the  protection  of  the 
public  health  in  response  to  reports  of 
adverse  experiences  related  to  licensed 
biological  products.  The  primary 
purpose  of  FDA's  AER  system  is  to  flag 
potentially  serious  safety  problems  with 
licensed  biological  products,  focusing 
especially  on  newly  licensed  products. 
Although  premarket  testing  discloses  a 
general  safety  profile  of  a  new  drug's 
comparatively  conunon  adverse  effects, 
the  larger  and  more  diverse  patient 
populations  exposed  to  the  licensed 
biological  product  provides  the 
opportunity  to  collect  information  on 
rare,  latent,  and  long-term  effects. 
Reports  are  obtained  fi-om  a  variety  of 
sources,  including  patients,  physicians, 
foreign  regulatory  agencies,  and  clinical 
investigators.  Information  derived  from 
the  AER  system  contributes  directly  to 
increased  public  health  protection 
because  such  information  enables  FDA 
to  recommend  important  changes  to  the 
product's  labeling  (such  as  adding  a 
new  warning),  to  initiate  removal  of  a 
biological  product  from  the  market 
when  necessary,  and  to  assure  the 


manufacturer  has  taken  adequate 
corrective  action  if  necessary. 

The  regulation  in  §  600.80(c)(1) 
requires  the  licensed  manufacturer  to 
report  each  adverse  experience  that  is 
both  serious  and  unexpected,  regardless 
of  source,  as  soon  as  possible,  but  in  any 
case,  within  15  working  days  of  initial 
receipt  of  the  information.  Section 
600.80(e)  requires  licensed 
manufacturers  to  submit  a  15-day  alert 
repoft  obtained  from  a  postmarketing 
clinical  study  only  if  there  is  a 
reasonable  possibility  that  the  product 
caused  the  adverse  experience.  Section 
600.80(c)(2)  requires  the  licensed 
manufacturer  to  report  each  adverse 
experience  not  reported  under 
paragraph  (c)(1)  at  quarterly  intervals, 
for  3  years  from  the  date  of  issuance  of 
the  product  license,  and  then  at  aimual 
intervals.  The  majority  of  the  periodic 
reports  will  be  submitted  annually  since 
a  large  percentage  of  the  current 
licensed  biological  products  have  been 
licensed  longer  than  3  years.  Section 
600.80(i)  requires  the  licensed 
manufacturer  to  maintain  for  a  period  of 
10  years  records  of  all  adverse 
experiences  known  to  the  licensed 
manufacturer,  including  raw  data  and 
any  correspondence  relating  to  the 
adverse  experiences.  Section  600.81 
requires  the  licensed  manufacturer  to 
submit  information  about  the  quantity 
of  the  product  distributed  under  the 
product  license,  including  the  quantity 
distributed  to  distributors  at  an  interval 
of  every  6  months.  The  semiannual 
distribution  report  informs  FDA  of  the 
quantity,  the  lot  niunber,  and  the  dosage 
of  different  products. 

Section  600.90  requires  a  licensed 
manufacturer  to  submit  a  waiver  request 
with  supporting  documentation  when 
asking  for  waiving  the  requirement  that 
applies  to  them  under  §§  600.80  and 
600.81.  Manufacturers  of  biological 
products  for  hirnian  use  must  keep 
records  of  each  step  in  the  manufacture 
and  distribution  of  products  including 
,  recalls  of  the  product.  The 
recordkeeping  requirements  serve 
preventative  and  remedial  purposes. 
These  requirements  establish 
accountability  and  traceability  in  the 
manufactiu-e  and  distribution  of 
products,  and  enable  FDA  to  perform 
meaningful  inspections. 

Section  600.12  requires  that  all 
records  of  each  step  in  the  manufacture 


and  distribution  of  a  product  be  made 
and  retained  for  no  less  than  5  years 
after  the  records  of  manufacture  have 
been  completed  or  6  months  after  the 
latest  expiration  date  for  the  individual 
product,  whichever  represents  a  later 
date.  In  addition,  records  of  sterilization 
of  equipment  and  supplies,  animal 
necropsy  records,  and  records  in  cases 
of  divided  manufacturing  of  a  product 
are  required  to  be  maintained.  Section 
600.12(b)(2)  requires  complete  records 
to  be  maintained  pertaining  to  the  recall 
from  distribution  of  any  product. 
Respondents  to  this  collection  of 
information  are  manufacturers  of 
biological  products.  Under  table  1  of 
this  document,  the  number  of 
respondents  is  based  on  the  estimated 
number  of  manufacturers  that  submitted 
the  required  information  to  FDA  in  the 
years  2000  and  2001.  Based  on 
information  obtained  bom  the  Center 
for  Biologies  Evaluation  and  Research's 
(CBER's)  database  system,  there  were 
approximately  95  licensed 
manufacturers.  This  number  excludes 
those  manufacturers  who  produce  blood 
and  blood  components  and  in  vitro 
diagnostic  licensed  products  because 
they  are  specifically  exempt  from  the 
regulations.  However,  not  all 
manufacturers  may  have  any 
submissions  in  a  given  year  and  some 
may  have  multiple  submissions.  The 
total  annual  responses  are  based  on  the 
estimated  number  of  submissions 
received  annually  by  FDA.  There  were 
an  estimated  13,938  15-day  alert  reports,- 
10,102  periodic  reports,  and  339 
distribution  reports  submitted  to  FDA. 
The  number  of  15-day  alert  reports  for 
postmarketing  studies  as  stated  in 
§  600.80(e)  was  minimal  and  is  included 
in  the  total  number  of  15-day  alert 
reports.  FDA  received  an  average  of  12 
waiver  requests  under  §  600.90,  of 
which  1 1  were  approved  for  exemption 
of  the  AER  requirements.  The  hours  per 
response  are  based  on  FDA's 
experience.  The  burden  hours  required 
to  complete  the  MedWatch  Form  for 
§  600.80(c)(1),  (e),  and  (f)  are  reported 
under  OMB  control  number  0910-0291. 

In  the  Federal  Register  of  October  4, 
2002  (67  FR  62249),  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  No  comments  were  received. 
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Table  1. — Estimated  Annual  Reporting  Burden^ 

21  CFR 
Section 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total 
Hours 

600.80(c)(1)  and  (e) 

f 

95 

146.72 

13,938 

1 

13.938 

600.80(c)(2) 

95 

106.34 

10,102 

28 

282,856 

600.81 

95 

3.57 

339 

1 

339 

600.90 

12 

1 

12 

1 

12 

Total 

297,145 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Under  table  2  of  this  document,  the 
number  of  respondents  is  based  on  the 
number  of  manufacturers  subject  to 
those  regulations.  Based  on  information 
obtained  from  CBER's  database  system, 
there  were  approximately  329  licensed 
manufacturers  of  biological  products. 
However,  the  number  of  recordkeepers 


listed  for  §  600.12(a)  through  (e), 
excluding  paragraph  (b)(2),  is  estimated 
to  be  111.  This  number  excludes 
manufacturers  of  blood  and  blood 
components  because  their  burden  hoius 
for  recordkeeping  have  been  reported 
under  §  606.160  in  OMB  control  number 
0910-0116.  The  total  annual  records  is 


based  on  the  annual  average  of  lots 
released  (6,747),  number  of  recalls  made 
(1,646)  emd  total  number  of  AER  reports 
received  (24,040)  in  the  years  2000  and 
2001.  The  hours  per  record  are  based  on 
FDA's  experience.  FDA  estimates  the 
burden  of  this  recordkeeping  as  follows: 


Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR 
Section 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total 
Hours 

600.12 

111 

60.78 

6,747 

32 

215,904 

600.12(b)(2) 

329 

5.00 

1,646 

24 

39,504 

600.80(i) 

95 

253.05 

24,040 

1 

24,040 

Total 

279,448 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  January  14,  2003. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

(PR  Doc.  03-1406  Filed  1-22-03;  8:45  am] 

Billing  code  416(M)i-s 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1529] 

Elaine  Yee-Ling  Lai;  Debarment  Order; 
Correction 

AGENCY:  Food  euid  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  November  13,  2002  (67  FR 
68877).  The  document  announced  the 
issuance  of  an  order  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  debarring 
Ms.  Elaine  Yee-Ling  Lai  for  5  years  from 
providing  services  in  any  capacity  to  a 


pfi):son  that  has  an  approved  or  pending 
dru^roduct  application.  The 
document  was  published  with  an 
inadvertent  error.  This  document 
corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Strong,  Office  of  Policy  (HF-27), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7010. 

SUPPLEMENTARY  INFORMATION:  Ll  FR  Doc. 
02-28715,  appearing  on  page  68877  in 
the  Federal  Register  of  Wednesday, 
November  13,  2002,  the  following 
correction  is  made: 

1.  On  page  68877,  in  the  third 
column,  under  section  II,  in  the  fourth 
line  "(21  CFR  5.99)"  is  corrected  to  read 
"(21  CFR  5.34)". 

Dated:  January  14,  2003. 
Margaret  M.  Dotzel, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-1404  Filed  1-22-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4814-N-01] 

Notice  of  Proposed  Information 
Collection:  Comment  Request  Annual 
Progress  Report  (APR)  for  Competitive 
Homeless  Assistance  Programs 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 
DATES:  Comments  Due  Date: 

March  24,  2003. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
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Control  Number  and  should  be  sent  to: 
Shelia  Jones,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  7232,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
[John  Garrity  (202)  708-4300  (this  is  not 
a  toll-free  number)  for  copies  of  the 
proposed  forms  and  other  available 
documents:] 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  Proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affiecting  agencies  concerning  the 
proposed  collection  of  information  to: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performemce  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  for  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  ,or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 


Title  of  Proposal:  Annual  Progress 
Report  for  Competitive  Homeless 
Assistance  Programs  (APR). 

OMB  Control  Number,  if  applicable: 
2506-0145. 

Description  of  the  need  for  the 
information  and  proposed  use:  The  APR 
provides  information  to  HUD  necessary 
for  program  monitoring  and  evaluation. 

Agency  form  numbers,  if  applicable: 
HUD-40'll8. 

Members  of  affected  public:  Grantees 
that  have  received  HUD  funding  from 
1987  to  the  present. 

Estimated  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:    . 


Activity 


Rebord-keeping 

Report  preparation 


Number  of_ 
respondents 


4,000 
4,000 


Frequency 
of  response 


1  annually 
1  annually 


Response 
hours 


40 
8 


Burden 
hours 


160.000 
32.000 


192,000 


I 


itatus  of  the  proposed  information 
collection:  Information  is  currently 
being  collected. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  January  16,  2003. 
Ray  A.  Bemardi, 

Assistant  Secretary  for  Community,  Planning 
and  Development. 

[FR  Doc.  03-1411  Filed  1-22-03;  8:45  am] 
BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-fM»3] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Multifamily  Housing  Mortgage  and 
Housing  Assistance  Restructuring 
Program  (Mark-to-Market) 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  March  24, 
2003. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB  ' 
Control  Nimiber  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410  or 
Wayne _Eddins@h  ud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Chiapella,  Deputy  Director, 
Office  of  Multifamily  Housing 
Assistcmce  Restructiu-ing,  Department  of 
Housing  and  Urban  Development,  1280 
Maryland  Avenue,  SW.,  Suite  4000, 
Washington,  DC  20410;  e-mail 
Barbara _Chiapella@hud.^ov,  telephone 
(202)  708-0001  (this  is  not  a  toll  free 
nujmber)  for  copies  of  the  proposed 
forms  and  other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 


burden  of  the  proposed  collection  of  ' 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  form's  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Multifamily 
Housing  Mortgage  and  Housing 
Assistance  Restructuring  Program 
(Mark-to-Market). 

OMB  Control  Number,  if  applicable: 
2502-0533. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Mark-to-Market  Program  is  authorized 
under  the  Multifamily  Assisted  Housing 
Reform  and  Affordability  Act  of  1997. 
The  information  collection  is  required 
and  will  be  used  to  determine  the 
eligibility  of  FHA-insured  multifamily 
properties  for  participation  in  the  Mark- 
to-Market  program  .and  the  terms  on 
which  participation  should  occur.  The 
program  reduces  Section  8  rents  to 
market  and  restructures  debt  as 
necessary. 

Agency  form  numbers,  if  applicable: 
None. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
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number  of  hours  needed  to  prepare  the 
information  collection  is  125,947;  the 
number  of  respondents  is  438  generating 
approximately  438  annual  responses; 
the  frequency  of  response  is  on  occasion 
and  annually:  and  the  estimated  time 
needed  to  prepare  each  response  varies 
from  99  hours  to  320  hours. 

Status  of  the  proposed  infoemation 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C,  Chapter  35.  as  amended. 

Dated:  January  16,  2003. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 

Housing — Deputy  Federal  Housing 

Commissioner. 

[FR  Doc.  03-1412  Filed  1-22-03;  8:45  am] 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Infoimation 
Collection  for  1029-0061  and  1029- 
0110 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  aimouncing 
its  intention  to  request  approval  to 
continue  the  collections  of  information 
under  30  CFR  Part  795.  Permanent 
Regulatory  Program — Small  Operator 
Assistance  Program  (SOAP),  and  two 
technical  training  program  course 
effectiveness  evaluation  forms.  These 
information  collection  activities  were 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB),  and 
assigned  clearance  numbers  1029-0061 
and  -0110,  respectively. 
DATES:  Comments  on  the  proposed 
information  collection  activities  must  be 
received  by  March  24,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  NW.,  Room  210- 
SIB,  Washington,  DC  20240.  Comments 
may  also  be  submitted  electronically  to 
jtreleas@osmre.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783. 


SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)l.  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
renewed  approval.  These  collections  are 
contained  in  (1)  30  CFR  Part  795, 
Permanent  Regulatory  Program — Small 
Operator  Assistance  Program  (1029- 
0061);  and  (2)  OSM's  Technical 
Training  Program  Course  Effectiveness 
Evaluations  (1029-0110).  OSM  will 
request  a  3-year  term  of  approval  for 
each  information  collection  activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
way's  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

The  following  information  is  provided 
for  each  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  euinual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  30  CFR  Part  795— Permanent 
Regulatory  Program — Small  Operator 
Assistance  Program. 

OMB  Control  Number:  1029-0061. 

Summary:  This  information  collection 
requfrement  is  needed  to  provide 
assistance  to  qualified  small  mine 
operators  under  section  507(c)  of  Public 
Law  95-87.  The  information  requested 
will  provide  the  regulatory  authority 
with  data  to  determine  the  eligibility  of 
the  applicant  and  the  capability  and 
expertise  of  laboratories  to  perform 
required  tasks. 

Bureau  Form  Number:  FS-6. 

Frequency  of  Collection:  Once  per 
application. 

Description  of  Respondents:  Small 
operators,  laboratories,  and  State 
regulatory  authorities. 

Total  Annual  Responses:  156. 

Total  Annual  Burden  Hours:  7,373 
hours. 

Title:  Technical  Training  Program 
Course  Effectiveness  Evaluation. 


OMB  Control  Number:  1029-0110. 

Summary:  Executive  Order  12862 
requires  agencies  to  survey  customers  to 
determine  the  kind  of  quality  of  services 
they  want  and  their  level  of  satisfaction 
with  existing  services.  The  information 
supplied  by  this  evaluation  will 
determine  customer  satisfaction  with 
OSM's  training  program  and  identify 
needs  of  respondents. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  Occasion. 

Description  of  Respondents:  State 
regulatory  authority  and  Tribal 
employees  and  their  supervisors. 

Total  Annual  Responses:  315. 

Total  Annual  Burden  Hours:  53 
hours. 

Dated:  January  15,  2003. 
Sarali  E.  Donnelly, 

Acting  Chief,  Division  of  Regulatory  Support. 
[FR  Doc.  03-1398  Filed  1-22-03;  8:45  am] 

BNJJNG  CODE  4310-05-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1022 
(Preliminary)] 

Refined  Brown  Aluminum  Oxide  From 
China 

Determination 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act),  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  'by  reason  of  imports 
frtim  China  of  refined  brown  aluminum 
oxide,  provided  for  in  subheading 
2818.10.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Commencement  of  Final  Phase 
Investigation 

Pursuant  to  §  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigation. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  §  207.21  of  the 
Commission's  rules,  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  an  affirmative 
preliminary  determination  in  the 


'  The  record  is  defined  in  §  207.2(f)  of  tfie 
Commission's  rules  of  practice  and  procedure  (19 
CFR  207.2(f)). 
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investigation  under  section  733(b)  of  the 
Act,  or,  if  the  preliminary  determination 
is  negative,  upon  notice  of  an 
affirmative  final  determination  in  that 
investigation  under  section  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigation  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigation.  Industrial  users, 
and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations. 

The  Secretary  will  prepare  a  public 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
investigation. 

Background 

On  November  20,  2002,  a  petition  was 
filed  with  the  Commission  and 
Commerce  by  Washington  Mills 
Company,  Inc.,  North  Grafton,  MA,^ 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  and 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  refined 
brown  aluminvun  oxide  &t>m  China. 
Accordingly,  effective  November  20, 
2002,  the  Commission  instituted 
antidiunping  duty  investigation  No. 
731-TA-1022  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Conunission,  Washington,  E>C, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  29,  2002 
(67  FR  71195).  The  conference  was  held 
in  Washington,  DC,  on  December  11, 

2002,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  January  6, 

2003.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3572 
(January  2003),  entitled  Refined  Brown 
Aluminum  Oxide  from  China: 
hivestigation  No.  731-TA-1022 
(Preliminary). 

Issued:  January  17,  2003. 


2 On  November  27,  2002,  the  petition  was 
amended  to  include  two  additional  petitioners,  C- 
E  Minerals,  King  of  Prussia,  PA,  and  Treibacher    . 
Scblei&nittel  Corporation,  Niagara  Falls,  NY. 


By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FK  Doc.  03-1447  Filed  1-22-03;  8:45  ami 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Public  Comments  and  Response  on 
Proposed  Final  Judgment  in  United 
States  of  America  v.  The  MathWorks, 
Inc.  and  Wind  River  Systems,  Inc. 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(b)-(h), 
the  United  States  hereby  pubUshes 
below  the  comments  received  on  the 
proposed  Final  Judgments  on  United 
••  States  of  America  v.  The  MathWorks, 
Inc.  and  Wind  River  Systems,  Inc.,  Civil 
Action  No.  02-888-A,  filed  in  the 
United  States  district  court  for  the 
Eastern  District  of  Virginia,  together 
with  the  United  States'  response  to  the 
comments. 

Copies  of  the  cominent  and  response 
are  available  for  inspection  at  Room  200 
of  the  Department  of  Justice,  Antitrust 
Division,  325  Seventh  Street,  NW., 
Washington,  DC  20530,  telephone  (202) 
514-2481,  and  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  Eastern  District  of  Virginia,  Albert  V. 
Bryan  United  States  Courthouse,  401 
Courthouse  Square,  Alexandria,  VA 
22314.  Copies  of  any  of  these  materials 
may  be  obtained  upon  request  and 
payment  of  a  copying  fee. 

Constance  K.  Robinson, 

Director  of  Operations. 

United  States'  Response  to  Public  Comments 

Pursuant  to  Section  5(d)  of  the  Clayton  Act, 
as  amended  by  Section  2  of  the  Antitrust 
Procedures  and  Penalties  Act  (codified  at  15 
U.S.C.  16(bHh)  (the  "Tunney  Act")),  the 
United  States  responds  to  public  comments 
received  regarding  the  proposed  Final 
Judgments  submitted  for  entry  in  this  civil 
antitrust  proceeding. 

/.  Background 

On  June  21,  2002,  the  United  States  filed 
a  civil  antitrust  Complaint  alleging  that  The 
MathWorks,  Inc.,  ("The  MathWorks")  and 
Wind  River  Systems,  Inc.  ("Wind  River"), 
head-to-head  competitors  in  the  sale  of 
dynamic  control  system  design  software 
products,  restrained  competition  in  violation 
of  Section  1  of  the  Sherman  Act,  15  U.S.C. 
1.  The  Complaint  alleged  that,  on  February 
16,  2001,  The  MathWorks  and  Wind  River 
entered  into  a  number  of  agreements 
(hereinafter,  collectively,  the  "MATRlXx 
Agreement")  pursuant  to  which,  inter  alia. 
The  MathWorks  obtained  the  executive 
worldwide  right  to  price  and  sell  Wind 
■  River's  MATRIXx  tools  for  a  period  of  two 


and  one  half  years.  As  a  result  of  the 
MATRIXx  Agreement,  actual  competition 
between  Wind  River's  MATRIXx  toolset  and 
The  MathWorks'  Simulink  toolset  has  been 
eliminated. 

In  April  2000.  Wind  River  acquired 
Integrated  Systems,  Inc.  ("iSI").  At  the  time. 
ISI  was  a  well  regarded  vendor  of  software, 
tools,  and  engineering  services  for  the 
embedded  systems  market.'  Its  embedded 
real-time  operating  system,  deployed  in  more 
than  38  million  devices  worldwide  as  of 
2000,  was  suppled  to  telecom/datacom. 
consumer  electronics,  automotive,  aerospace, 
and  emerging  Internet  appliance  customers. 
As  part  of  its  software  portfolio  it  produced 
the  MATRIXx  family  of  software  products, 
which  are  standalone  products  designed  to 
automate  the  analysis,  modeling,  generation 
of  code  for,  and  simulation  of,  complex 
control  systems.  Although  ISI  had  sptent 
considerable  resources  developing  MATRIXx 
since  the  mid-1980s,  its  primary  business 
continued  to  revolve  around  the  embedded 
systems  market. 

Wind  River,  itself  a  significant  vendor  of 
software  for  embedded  systems,  pursued  the 
acquisition  of  ISI,  in  large  part,  to  obtain  a 
skilled  pool  of  embedded  system  software 
developers  that  it  hoped  would  shorten  the 
time  it  take^  to  reach  the  market  of  critical 
new  embedded  system  products.  Wind  River 
soon  came  to  view  MA'TRlXx  as  a  struggling 
product  line  within  ISI  with  small  revenue 
and  no  growth  potential.  More  importantly, 
the  MATRIXx  market  was  neither  within 
Wind  River's  core  competency  nor  its  central 
strategic  focus  for  the  future.  Thus,  Wind 
River  decided  not  to  devote  any  of  its 
resources  to  the  continued  development  and 
sale  of  MATRIXx. 

Shortly  after  Wind  River's  acquisition 
of  ISI,  The  MathWorks  approached 
Wind  River  and  began  vigorously 
negotiating  to  acquire  the  MATRIXx 
assets.  On  February  16,  2001,  The     . 
MathWorks  and  Wind  River  entered 
into  the  MATRIXx  Agreement  under 
which  Wind  River  granted  The 
MathWorks  exclusive  distribution  and 
license  rights  to  the  MATRIXx  toolset 
and  the  MATRIXx  intellectual  property 
(including  the  right  to  incorporate 
MATRIXx  source  code  into  The 
MathWorks  products)  during  a  thirty- 
month  license  period  beginning  on 
February  16,  2001.  Following  the 
expiration  of  the  thirty-month  license 
period.  The  MathWorks  would  have  the 
option  to  acquire  MATRIXx. 

Under  the  MATRIXx  Agreement,  The 
MathWorks  was  required  to  provide  two 
years  of  customer  support  (ending  in 
February  2003)  for  existing  MATRIXx 
users. 2  While  Wind  River  agreed  to 


'  Embedded  systems  are  specialized  computing 
systems  used  to  control  devices  such  as  handheld 
computers,  appliances  or  cars.  These  systems  are 
typically  invisible  to  the  end-user,  but  enable 
operation  of  the  devices. 

2  Wind  River  retained  rights  to  the  MATRIXx 
intellectual  property  during  the  license  period  in 

Continued 
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continue  fulfilling  its  existing  customer 
support  obligations,  as  well  as  to 
provide  "critical"  bug  fixes  during  the 
license  period,  the  MATRIXx 
Agreement  provided  that  Wind  River 
would  not  produce  new  versions  of 
MATRIXx  with  feature  enhancements. 
In  fact.  The  MathWorks  announced  at 
the  time  it  entered  into  the  MATRIXx 
Agreement  that  there  would  be  no 
further  development  of  the  MATRIXx 
products.  The  MathWorks  and  Wind 
River  also  agreed  on  the  pricing  of 
Simulink,  The  MathWorks'  dynamic 
control  system  software  product  that 
competed  head-to-head  with  MATRIXx, 
when  purchased  by  MATRIXx 
customers.  The  companies  specifically 
agreed  that  The  MathWorks  would  give 
customers  with  current  MATRIXx 
licenses,  that  switched  to  The 
MathWorks'  suite  of  products,  a 
discount  amounting  to  50%  off  the  list 
price  of  The  MathWorks'  products  for 
those  that  switched  in  the  first  year  of 
the  MATRIXx  Agreement  and  25%  off 
for  those  that  switched  in  the  second 
year  of  the  MATRIXx  Agreement. 

In  return.  The  MathWorks  agreed  to 
make  payments  to  Wind  River  totaling 
$11,500,000  over  a  three-year  period  on 
a  set  schedule,  which  were  not 
contingent  on  the  volume  of  MATRIXx 
products  The  MathWorks  sold.  Further, 
Wind  River  granted  The  MathWorks  an 
option  to  purchase  MATRIXx  and 
certain  MATRIXx  intellectual  property 
[e.g.,  the  source  code,  customer  lists, 
trademarks  and  copyrights)  twenty-eight 
months  after  closing  for  an  additional 
sum  of  $2,000,000.  Finally,  the 
MATRIXx  Agreement  assigned  certain 
patent  rights  to  The  MathWorks  for 
$500,000. 

On  the  same  date  that  the  United 
States  filed  its  Complaint  against  The 
MathWorks  and  Wind  River,  the  United 
States  filed  a  Stipulation  and  proposed 
Final  Judgment  with  Wind  River  that 
was  designed  to  obtain  the  divestiture  of 
the  MATRIXx  assets  to  a  competitively 
viable  third  party.  Although  the 
nominal  owner  of  the  MATRIXx  assets. 
Wind  River's  consent  alone  was 
insufficient  to  effectuate  fully  the  relief 
sought  by  the  United  States  in  the 
Complaint  because  The  MathWorks  had 
previously  acquired  significant  rights  in 
the  MATRIXx  assets  under  the 
MATRIXx  Agreement.  The  lawsuit 
therefore  continued  against  The 
MathWorks.  On  August  15,  2002,  the 
United  States  and  The  MathWorks  filed 
a  Stipulation  and  proposed  Final 
Judgment  that,  in  conjunction  with  the 
proposed  Final  Judgment  agreed  to  by 


Wind  River,  would  lead  to  either  the 
prompt  and  certain  divestiture  of  the 
MATRIXx  assets  to  a  competitively 
viable  third  party  or  the  dismissal  of  the 
Complaint  in  this  action. 

The  proposed  Final  judgment  agreed 
to  by  The  MathWorks  provides  a 
framework  detailing  the  maimer  and 
process  pursuant  to  which  a  court- 
appointed  Trustee  would  seek  to  sell  the 
MATRIXx  assets  to  a  competitively 
viable  third  party.  Among  other  things, 
this  framework  specifically  outlines  the 
rights  and  responsibilities  of  the  United 
States  and  The  MathWorks,  addresses 
the  period  of  time  in  which  a  definitive 
sales  and  licensing  agreement  must  be 
consummated,  and  sets  a  minimum 
price  at  which  the  MATRIXx  assets  may 
be  sold. 

The  Court  may  enter  the  proposed 
Final  Judgments  against  Wind  River  and 
The  MathWorks  following  compliance 
with  the  Tunney  Act.  *  The  Turmey  Act, 
among  other  things,  gives  the  public  a 
60-day  period  to  submit  comments 
about  the  proposed  Final  Judgments. 
The  60-day  comment  began  on  October 
21,  2002,  when  the  proposed  Final 
Judgments  and  the  Competitive  Impact 
Statement  {"CIS")  were  published  in  the 
Federal  Register  (67  FR  64657  (2002)), 
and  expired  on  December  20,  2002. 
During  that  period,  two  comments  were 
received. 

//.  Response  to  Public  Comments 

On  November  18,  2002,  the  United 
States  received  a  comment  regarding 
The  MathWorks'  proposed  Final 
Judgment  in  this  matter  from  Sudarshan 
Bhat  addressing  a  single  provision  of 
The  MathWorks'  proposed  Final 
Judgment.  A  true  and  correct  copy  of 
Mr.  Bhat's  comment,  with  confidential 
information  redacted,  is  attached  as 
Exhibit  A.  On  December  20,  2002,  the 
United  States  received  a  comment 
regarding  the  proposed  Final  Judgments 
in  this  matter  from  The  Center  for  the 
Advancement  of  Capitalism  ("CAC") 
which  purports  to  address  the  propriety 
of  the  proposed  Final  Judgments  en  toto. 
A  true  and  correct  copy  of  the  CAC's 
comment  is  attached  as  Exhibit  B.  Each 
of  these  comments  is  addressed 
individually  below. 

A.  Bhat  Comment 

Mr.  Bhat  complains  that  the  minimum 
sale  price  of  $2  million  plus  the  costs 
and  expenses  of  the  Trustee  for  the 
MATRIXx  assets,  as  required  by  Section 
IV(L)  of  The  MathWork's  proposed  Final 
Judgment,  "makes  no  financial  sense 


Bhat 


without  additional  contingencies. 
Comment  at  1.  He  explains  that 
immediately  prior  to  The  MathWorks 
acquisition  of  the  MATRIXx  assets, 
MATRIXx  enjoyed  annual  revenue  of 
$15-$16  million.  Since  The  MathWorks 
acquired  the  MATRIXx  assets  however, 
MATRIXx  revenue  has  fallen  and  "is 
likely  to  reduce  much  further  without 
the  proper  measures  to  restore 
competitiveness  in  the  dynamics  and 
control  tools  marketplace."  Id.  Given 
this,  Mr.  Bhat  concludes  that  "(tjhe  2 
million  dollar  purchase  price  is  too 
much  to  risk  in  the  current  market 
conditions."  Id.  In  essence,  Mr.  Bhat 
concludes  thafa  divestiture  of  the 
MATRIXx  assets  will  fail  because  the 
minimum  sale  price  is  not  justified 
given  the  current  level  of  annual 
revenue  generated  by  MATRIXx. 

Mr.  Bhat  insists  that  "true 
competition  can  only  be  restored  when 
marketing,  customer  support, 
development,  sales  and  annual, 
revenues  for  MATRIXx  assets  are 
restores  to  the  annual  15-16  million 
dollar  levels  immediately  prior  to 
Mathworks  acquisition  of  MATRIXx 
assets."  Id.  Therefore,  he  suggests  that 
the  United  States  "impose  an  annual 
penalty  on  Mathworks  equal  to 
MATRIXx  sales  revenue  shortfall  from 
the  2001  15-16  million  dollar  levels 
until  the  MATRIXx  revenues  are 
restores  to  the  2001  levels  or  until 
September  1,  2007,  whichever  comes 
first."  Id.aX  2.  Mr.  Bhat  believes  this 
annual  penalty  should  "be  used  to  cover 
any  operating  budget  shortfall  for 
whoever  is  best  qualified  to  acquire 
MATRIXx  assets  and  restore 
competition  to  the  marketplace."  Id. 
Finally.  Mr.  Bhat  indicates  that  his 
intention  to  bid  for  the  MATRIXx  assets 
is  conditioned  on  the  adoption  of  his 
suggested  additions  to  the  proposed 
Final  Judgment. 

The  United  States  disagrees  with  the 
conclusions  asserted  by  Mr.  Bhat  in  his 
comment.  In  light  of  the  fact  that  the 
MATRIXx  assets  have  been  successfully 
sold,  it  is  unnecessary  to  amend  the 
proposed  Final  Judgment  in  the  manner 
suggested  by  Mr.  Bhat.''  On  January  14. 
2003,  Sound  View  Technology 


order  to  provide  support  service  to  two 
International  Space  Station  customers. 


J  The  Competitive  Impact  Statement  ("CIS")  sets 
out  the  standard  to  be  applied  by  the  Court  in 
determining  whether  entry  of  the  proposed  Final 
Judgment  is  in  the  public  interest.  CIS  at  20-23. 


*  Nor  does  the  United  Stales  believe  it  is 
appropriate  to  impose  a  "penalty"  on  The 
MathWorks  equal  to  MATRIXx  revenue  shortfalls 
from  2001  levels.  Bhat  Comment  at  2.  This  is  a 
Government  civil  action  for  injunctive  relief,  and 
thus  monetary  damages  are  not  available  in  this 
case.  See  15  U.S.C.  4  (authorizing  the  United  States 
"to  institute  proceedings  in  equity  to  prevent  and 
restrain  such  violations").  Moreover,  the  goals  of 
the  remedy  in  this  case  are  to  enjoin  the  unlawful 
conduct  and  restore  competitive  conditions  in  the 
market  affected  by  The  MathWorks'  conduct.  See 
NafI  Soc'y  of  Prof  1  Eng  rs  v.  United  States.  435 
U.S.  679, 697  (1978);  United  States  v.  E.I.  du  Pont 
de  Nemours  6-  Co.,  366  U.S.  316,  326  (1961). 
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Corporation  ("SoundView"),  as  the 
court-appointed  Trustee  in  this  matter  • 
pursuant  to  its  obhgations  under 
Section  IV(I)  of  the  proposed  Final 
Judgment,  reported  to  the  United  States 
that  National  Instruments  Corporation 
acquired  the  MATRIXx  assets  on 
January  10,  2003,  pursuant  to  a 
definitive  sales  and  licensing  agreement 
reached  within  the  framework  outlined 
in  the  proposed  Final  Judgment. 
Pursuant  to  Section  IV(M)(1)  of  the 
proposed  Final  Judgment,  the  United 
States  has  concluded  that  National 
Instruments  Corporation  intends  to 
invest  in  and  develop  the  MATRIXx 
product  line  and  has  the  potential  to  be 
a  viable  competitor  in  the  sale  of 
dynamic  control  system  design 
software. 

B.  CAC  Comment 

CAC  is  a  non-profit  organization  with 
the  mission  or  providing  analysis  based 
on  Ayn  Rand's  philosophy  of 
objectivism.  5  CAC  insists  that  the 
United  States  should  withdraw  the 
proposed  Final  Judgments  and  dismiss 
the  Complaint  in  this  matter  or  that  the 
Court  should  reject  entry  of  the 
proposed  Final  Judgments  imder  the 
Tunney  Act.  CAC  Comment  at  2.  CAC 
concedes,  however,  that  its 
philosophical  opposition  to  the  antitrust 
laws  is  "blatantly  obvious."  Id.  at  3. 
This  opposition  animates  every  aspect 
of  CAC's  comment.  CAC  claims  that 
"[tlhis"  case  reveals  both  the 
fundamental  defects  of  both  the 
antitrust  laws  and  the  strategy  employed 
by  the  Government  in  their 
enforcement."  Id.  CAC  argues  that 
"[flree  competition  cannot  be  enforced 
by  government  flat"  and  that  the  DOJ 
"relies  on  static  rules  that  fail  to  account 
for  the  complexity  of  business  and  yet 
seek  to  enforce  an  unjust  and 
unworkable  egalitarianism."  Id.  Further, 
CAC  claims  that  the  "DOJ  can  not  speak 
for  the  'public  interest,'  because  no  such 
intest  has  ever  existed."  Id. 

CAC,  in  essence,  challenges  the 
constitutionality  of  the  Sherman  Act 
and  advocates  for  a  form  of  laissez-faire 
capitalism  unregulated  by  the 
Government.  The  United  States 
disagrees  with  CAC's  position.  The 
Supreme  Court  has,  on  numerous 
occasions,  upheld  the  constitutionality 
of  the  Sherman  Act  and  the  prohibition 


*  Ayn  Rand,  a  novelist-philosopher,  first 
expressed  her  philosophy  of  objectivism  in  the  best- 
selling  novels,  The  Fountainhead  (1943)  and  Atlas 
Shrugged  (1957).  On  the  issue  of  capitalism,  she  has 
stated:  "When  I  say  'capitalis'  I  mean  a  pure, 
uncontrolled,  unregulated  laissez-faire  capitalism 
wiih  a  separation  of  economics,  in  the  same  way 
and  for  the  same  reasons  as  a  separation  of  state  and 
church."  'The  Objectivist  Ethics"  in  The  Virtue  of 
Selfishness  (1964). 


in  Section  1  of  the  Act  against  any 
contract,  combination  or  conspiracy  that 
"unreasonably"  deprives  consumers  of 
the  benefits  of  competition  or  that 
would  otherwise  result  in  higher  prices 
or  inferior  products  and  services.  See 
Standard  Oil  Co.  v.  United  States.  221 
U.S.  1,  50,  58  &  68-70  (1911);  see  also 
United  States  v.  foint  Traffic  Ass'n,  171 
U^.  505,  570-73  (1898).  In  any  event, 
challenging  the  constitutionality  of  the 
Sherman  Act  is  far  beyond  the  scope  of 
this  Tunney  Act  proceeding.  See  United 
States  v.  Microsoft  Corp.,  56  F.3d  1448, 
1459  (D.C.  Cir.  1995)  (Court's  role  under 
the  Timney  Act  is  limited  to  reviewing 
the  remedy  in  relationship  to  the 
violations  that  the  United  States  alleges 
in  its  Complaint.). 

CAC  also  argues  that  "[njothing  in  the 
proposed  judgment  benefits  producers, 
consumers,  or  the  foundations  of  the 
free  market,  unless  it  is  held  that 
capitalism  is  advanced  by  turning 
producers  into  serfs."  CAC  Comment  at 
3.  CAC  believes  that  "while  the 
customer's  short-term  costs  might 
increase  as  a  result  of  the  MATRIXx 
acquisition,  in  the  long  term, 
competition  would  benefit  from  Wind 
River's  decision  to  shed  an  unprofitable 
and  stagnant  product  line."  Id.  For  CAC 
argues,  "[ijn  a  free  market,  the  more 
efficient  allocation  of  resources  is  often 
fostered  through  the  natural  elimination 
of  unnecessary  or  redundant 
competition,  as  appears  to  be  the  csise 
here."  Id.  Accordingly,  CAC  asserts  that 
"{i]n  the  absence  of  this  judgment, 
MATRIXx  would  be  given  the  timely 
death  the  marketplace  has  condemned  it 
to."  Id.  at  4.  CAC's  arguments  suggest  a 
superficial  imderstanding  of  the 
proposed  Final  Judgments  and  the 
manner  in  which  they  are  intended  to 
address  the  Complaint  in  this  matter. 

During  the  United  States' 
investigation  in  this  matter,  the 
Defendants  argued  that  the  MATRIXx 
assets  had  no  economic  value  in  the 
marketplace  and  that  no  competitively 
viable  third  party  would  be  interested  in 
purchasing  the  MATRIXx  assets  for  any 
significant  amount  of  money.  Taking 
Defendants'  arguments,  along  with  . 
customer  concerns,  into  account,  the 
United  States  agreed  to  a  proposed 
settlement  that  would  both  test 
Defendants'  assertions  as  to  the 
MATRIXx  assets'  market  value  and 
maximize  the  possibility  of  restoring  in 
a  timely  manner  competition  lost  as  a 
result  of  the  illegal  conduct.  At  the  time, 
the  United  States  firmly  believed  that 
one  or  more  competitively  viable 
purchasers  existed  and  that  cm 
independent  agent  would  succeed  in 
finding  a  buyer.  Pursuant  to  Section 
IV(0)  of  The  MathWorks'  proposed 


Final  Judgment,  however,  the  United 
States  agreed  that  if  no  alternative  viable 
purchaser  emerged,  the  United  States 
would  dismiss  the  Complaint  in  this 
action.  As  noted  above,  SoundView,  the 
court-appointed  Trustee  charged  with 
attempting  to  sell  the  MATRIXx  assets, 
has  informed  the  United  States  that  it 
has  successfully  sold  the  MATRIXx 
assets  pursuant  to  a  definitive  sales  and 
licensing  agreement  that  meets  the 
requirements  of  The  MathWorks' 
proposed  Final  Judgment.  The  proposed 
Final  Judgment  in  this  matter  strikes  an 
appropriate  balance  between  the  public 
interest  of  prohibiting  conduct  the  effect 
of  which  is  to  substantially  lessen 
competition,  and  the  desire  for  the 
marketplace  to  decide  the  economic  and 
competitive  value  of  goods  and  services 
based  on  their  relative  merits. 

III.  Conclusion 

Mr.  Bhat  urges  the  United  States  to 
amend  The  MathWorks'  proposed  Final 
Judgment  in  order  to  make  the 
MATRIXx  assets  more  valuable  to 
prospective  purchasers  thereby 
justifying  the  required  minimum  sales 
price.  CAC,  on  the  other  hand,  urges  the 
Court  to  reject  the  proposed  Final 
Judgments  altogether  and  dismiss  the 
Complaint  with  prejudice.  The  United 
States,  however,  has  concluded  that  the 
proposed  Final  Judgments  reasonably 
and  appropriately  addresses  the  harm 
alleged  in  the  Complaint.  Therefore, 
following  publication  of  this  Response 
to  Comments  in  the  Federal  Register 
and  submission  of  the  United  States' 
Certificate  of  Compliance  with  the 
Tunney  Act,  the  United  States  intends 
to  request  entry  of  the  proposed  Final 
Judgments  upon  the  Court's 
determination  that  entry  is  in  the  public 
interest. 

Dated:  January  15,  2003. 

Respectfully  submitted, 
James  J.  Tierney, 
Patricia  A.  Brink, 
Keimeth  W.  Gaul, 
Jeremy  West, 
J.  Roberto  Hizon, 
David  E.  Blake-Thomas, 
Patrick  O'Shaughnessy, 
Trial  Attorneys. 

U.S.  Department  of  Justice,  Antitrust 
Division,  Networks  &■  Technology 
Section,  600  E  Street,  NW.,  Suite  9500. 
Washington,  DC  20530,  Tel:  202/307/ 
6200,  Fax:  202/616-6544. 
Paul  J.  McNulty, 
United  States  Attorney. 

By:  Richard  Parker, 

Assistant  United  States  Attorney,  VSB 

No.  44751,  2100  famieson  Avenue, 

Alexandria.  VA  22314,  Tel:  703/299- 

3700. 
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Certificate  of  Service 

I  certify  that  on  January  15.  2003,  a 
true  and  correct  copy  of  the  United 
States'  Response  to  Pubhc  Comments, 
related  to  the  proposed  Final  Judgments 
in  this  matter  against  Defendants  and 
agreed  to  by  Defendants  pursuant  to  the 
Stipulations  and  Orders  filed  with  the 
Court,  was  served  on  the  following 
counsel: 

Counsel  for  Wind  River  Systems,  Inc. 

Richard  L.  Rosen, 

Arnold  &■  Porter.  555  Twelfth  Street. 
NW.,  Washington.  DC  2004-1206.  Fax: 
202/942-5999.  by  U.S.  Mail. 

Counsel  for  The  Math  Works,  Inc. 

Thane  D.  Scott, 

Palmer  &■  Dodge,  LLP,  111  Huntington 
Avenue.  Boston,  Massachusetts  02199- 
7613,  Fax:  617/227-4420.  by:  U.S.  Mail. 

J.  Mark  Gidley, 

White  &■  Case,  LLP.  601  Thirteenth  St.. 

NW.,  Washington,  DC  20005-3807.  Fax: 

202/639-9355,  by:  U.S.  Mail. 

James  J.  Tiemey. 

November  1,2002. 

To  Attn:  Reneta  Hesse,  Chief, 

Networks  and  Technology  Litigation 

Section,  Antitrust  Division,  I/.S. 

Department  of  Justice,  Washington,  DC 

20530. 

Re:  MATRDCx  Asset  Sale  contingencies. 

Justice  Department  Settlement  with 

Mathworks,  Inc. 

Dear  Hesse,  I  believe  the  2  million 
dollar  sale  price  plus  the  US 
Department  of  Justice  trustee  costs  is 
acceptable  if  the  additional  MATRIXx 
revenue  shortfall  contingencies 
mentioned  later  in  this  letter  are 
imposed  on  Mathworks  to  quickly  and 
effectively  restore  competitiveness  to 
the  dynamics  and  control  tools 
marketplace. 

The  MATRIXx  assets  sale  makes  no 
financial  sense  without  additional 
contingencies.  The  2  million  dollar 
purchase  price  is  too  much  risk  in  the 
cxurent  market  conditions.  The  risk  is 
due  to  severely  reduced  [redacted  as 
confidential)  annual  MATRIXx  revenue 
imder  Mathworks  that  is  likely  to 
reduce  much  further  without  the  proper 
measiues  to  restore  competitiveness  in 
the  dynamics  and  control  tools 
marketplace. 

It  was  Mathworks  that  blatantly 
committed  anti-trust  violation  of 
Section  1  of  the  Sherman  Act.  It  must 
be  Mathworks  that  pays  for  restoring 
competition  in  the  marketplace.  It  is  just 
not  fair  for  the  MATRIXx  customers  to 
be  held  hostage  and  pay  the  price  for 
restoration  of  credibility  to  the 
MATRIXx  products. 

From  a  marketing  standpoint  large 
legacy  aerospace  projects  (examples  are 


International  Space  Station  and  Boeing 
projects)  have  too  much  invested  in 
MATRIXx  tools  over  the  last  two 
decades  that  simply  cannot  switch  to 
Simulink/RealTime  Workshop  tools 
because  of  prohibitive  costs,  lack  of  Ada 
support  and  lack  of  tool  maturity. 
MATRIXx  tools  SystemBuild  and 
Autocode  has  evolved  and  has  been 
successfully  used  on  large  aerospace 
projects  for  over  20  years  while 
Simulink  and  RealTime  Workshop  have 
only  been  around  for  about  5  years. 
RealTime  Workshop  Ada  has  not  even 
been  released. 

I  believe  true  competition  can  only  be 
restored  when  marketing,  customer 
support,  development,  sales  and  annual 
revenues  for  MATRIXx  assets  are 
restored  to  the  annual  15-16  million 
dollar  levels  iiomediately  prior  to 
Mathworks'  acquisition  of  MATRIXx 
assets.  The  software  development  effort 
for  MATRIXx  under  Wind  River  for 
financial  year  2001  is  estimated  at  about 
2.5  million  dollars.  The  marketing, 
customer  support  and  sales  were  rolled 
into  the  overall  WindRiver  budget. 

An  ISI  colleague  of  mine  has  already 
contacted  a  large  number  of  people  who 
were  MATRIXx  software  developers  just 
prior  to  Mathworks'  acquisition  of 
MATRIXx  assets  and  confirmed  that  a 
substantial  number  of  them  were  willing 
to  join  our  group  or  for  that  matter  any 
group  willing  to  acquire  MATRIXx 
assets  and  repair  the  market  damage 
inflicted  on  the  product  by  Mathworks. 
Formation  of  such  a  workforce  would 
immediately  place  a  demand  for 
MATRIXx  operating  budgets  which  I 
would  estimate  about  4-5  million 
dollars  annually.  Compared  to  all  the 
potential  buyers,  some  key  ex-ISI 
employees,  including  myself,  are  the 
most  qualified  to  put  together  the    ■ 
original  ISI/WindRiver  team  of 
MATRIXx  developers  and  restore 
competition  in  the  marketplace.  And  I 
urge  the  US  Department  of  Justice  to 
seriously  evaluate  this  issue  when 
choosing  a  suitable  buyer  for  the 
MATRIXx  assets. 

I  believe  it  is  imperative  that  the  US 
Department  of  Justice  impose  an  annual 
penalty  on  Mathworks  equal  to 
MATRIXx  sales  revenue  shortfall  from 
the  2001  15-16  million  dollar  levels 
until  the  MATRIXx  revenues  are 
restored  to  the  2001  levels  or  until 
September  1,  2007,  whichever  comes 
first.  These  revenues  are  to  be  used  to 
cover  any  operating  budget  shortfall  for 
whoever  is  best  qualified  to  acquire 
MATRIXx  assets  and  restore 
competition  to  the  marketplace.  I  also 
urge  that  the  US  Department  of  Justice 
require  that  Mathworks  place  such 
funds  in  escrow  because  there  have 


been  recent  complaints  by  WindRiver 
about  Mathworks  not  making  the  most 
recent  instcdlment  payment. 

In  simimary  when  I  place  a  bid  for 
MATRIXx  assets,  the  bid  will  be 
contingent  upon  Mathworks  making  up 
for  the  revenue  shortfall  until  MATRIXx 
products  is  restored  to  the  pre-2001 
annual  revenue  levels.  I  would 
appreciate  the  cooperation  of  the  US 
Department  of  Justice,  its  trustee, 
SoimdView  Technology  Group,  and  all 
the  parties  involved  to  make  this 
happen  and  restore  competitiveness  to 
the  dynamics  and  control  tools 
marketplace. 
Sincerely, 
/S/ 

Sudarshan  P.  Bhat, 
1410  Blackstone  Rd,  San  Marino,  CA 
91108,  626-292-7479  (home),  626-379- 
9021  (cell).  i 

Comments  of  The  Center  for  the 
Advancement  of  Capitalism  to  the 
Proposed  Final  Judgment 

Piu-suant  to  the  Tvumey  Act ' ,  The 
Center  for  the  Advancement  of 
Capitalism  submits  the  following 
comments  in  response  to  the  Proposed 
Final  Judgments  filed  with  the  Court  on 
June  21  and  August  15,  2002. 

Introductory  Statement 

The  Center  for  the  Advancement  of 
Capitalism  ("CAC")  is  a  District  of 
Columbia  corporation  organized  in 
1998,  and  exempt  from  income  tax 
under  Section  501(c)(4)  of  the  Internal 
Revenue  Code.  CAC's  mission  is  to 
present  to  policymakers,  the  judiciary 
and  the  public  analyses  to  assist  in  the 
identification  and  protection  of  the 
individual  rights  of  the  American 
people.  CAC  applies  Ayn  Rand's 
philosophy  of  Objectivism  to 
contemporary  public  policy  issues,  and 
provides  empirical  studies  and 
theoretical  commentaries  on  the  impact 
of  legal  and  regulatory  institutions  upon 
the  rights  of  American  citizens. 

CAC  has  no  financial  interest  in  the 
outcome  of  this  case,  nor  has  CAC 
received  any  compensation  from  the 
defendants  in  connection  with  these 
comments. 

Comments 

^he  Proposed  Final  Judgment  ("PFJ") 
ciurently  before  the  Court  seeks  to  undo 
the  impact  of  the  February  2001 
agreement  between  MathWorks  and 
Wind  River.  MathWorks  obtained  the 
exclusive  right  to  distribute  Wind 
River's  MATRIXx  software,  and  as  a 
result  MathWoAs  was  able  to  combine 


•  Antitrust  Procedures  and  Penalties  Act,  15 
U.S.C.  §  16(bHh). 
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two  stagnant  products  lines  into  a  single 
offering.  The  United  States  claims  this 
was  illegal,  because  the  loss  of 
MATRIXx  constituted  a  harm  to 
consumers.  Wind  River  customers 
complained  to  the  United  States  that 
once  MATRIXx  was  no  longer  serviced, 
they  would  "have  to  begin  a  costly 
migration  to  the  Math  Works'  Simulink 
products."  The  United  States  initiated 
this  case  to  preclude  this  from 
happening.  The  question  now  before  the 
Qjurt  is  whether  the  PFJ  serves  the 
interest.  CAC  believes  that  it  does  not. 

This  case  is  part  of  a  federal  antitrust 
effort  to  micromanage  various  facets  of 
the  private  technology  sector.  In  the  past 
year  alone,  the  Department  of  Justice 
prosecuted  Computer  Associates 
International  for  their  alleged  conduct 
during  the  consummation  of  an 
otherwise  lawful  merger  2,  and  the 
Federal  Trade  Commission  imposed  a 
settlement  upon  an  industry  that 
vehemently  denied  the  need  for  ' 

government  intervention.^ 

This  matter  picks  up  where  those 
cases  left  off.  Now  the  United  States 
claims  the  right  to  force  the  sale  of  a 
business  they  know  to  be  unprofitable  to 
a  mystery  competitor  that  may  not  exist. 
TTie  government  wants  to  "restore" 
competition  beyond  the  level  that 
actually  existed  prior  to  the  challenged 
conduct.  In  doing  So,  the  United  States 
has  ignored  the  economic  realities  of  the 
marketplace  and  the  technical 
knowledge  of  the  specific  market  they 
seek  to  regulate.  Thus,  the  PFJ  here 
results  not  from  the  United  States  acting 
in  the  public  interest,  but  from  the  DOJ 
submitting  a  specious  claim  before  the 
Court.  For  this  reason,  the  United  States 
should  withdraw  from  the  PFJ  and 
dismiss  its  complaint,  or  in  the 
alternative,  the  Court  should  reject  entry 
of  the  PFJ  under  the  Tuimey  Act. 

At  the  heart  of  this  case  is  the 
independent  viability  of  the  MATRIXx 
product  line.  Wind  River  acquired 
control  of  MATRIXx  when  they 
acquired  Integrated  Systems,  Inc.,  in 
April  2000.  In  its  own  competitive 
impact  statement,  the  United  States 
admits  that  MATRIXx  was  on  the  road 
to  decline  well  before  the 
consummation  of  the  agreement 
challenged  here: 

"Wind  River,  itself  a  significant 
vendor  of  software  for  embedded 
systems,  pursued  the  acquisition  of  ISI, 
in  large  part,  to  obtain  a  skilled  pool  of 
embedded  system  software  developers 


'  United  States  v.  Computer  Associates  Int's,  et 
ai.  Civil  No.  01-020602  (D.D.C.  April  23.  2002). 

'//ire  American  Institute  for  Conservation  of 
Historic  and  Artistic  Works,  File  No.  011-0244 
(Sept.  10,  2002). 


that  it  hoped  would  shorten  the  time  to 
market  for  critical  new  embedded 
system  products.  Wind  River  soon  came 
to  view  MATldXx  as  a  struggling 
product  line  within  ISI  with  small 
revenue  and  no  growth  potential.  More 
importantly,  the  MATRIXx  market  was 
neither  wiUiin  Wind  River's  core 
competency  nor  central  strategic  focus 
or  the  future.  Thus,  Wind  river  decided 
not  to  devote  any  of  its  resources  to  the 
continued  development  and  sale  of 
MATRIXx."  4 

The  Government  never  refutes  or 
challenges  Wind  River's  claims  with 
respect  to  MATRIXx.  Instead,  the  DOJ 
simply  ignores  these  concerns,  and 
merrily  proceeds  on  the  basis  of  alleged 
consumer  harm.  There  is  no  effort  to 
place  the  challenged  conduct  in  an 
overall  business  context,  nor  does  the 
DOJ  consider  any  evidence  that  the 
defendants'  agreement  benefited 
competition.  Instead,  the  DOJ  relied 
upon  its  own  prejudiced  theories  of 
antitrust,  and  imposed  this  proposed 
judgment  to  force  the  defendants' 
behavior  to  conform  to  the 
Government's  expectations.  The  DOJ 
thus  substituted  its  own  business 
judgment  for  that  of  Math  Works  and 
Wind  River  without  any  credible 
arguments  or  evidence. 

By  the  DOJ's  admission,  this  case  was 
initiated  in  large  part  by  consumer 
complaints.  Apparently,  some 
MATRIXx  users  were  unhappy  at  the 
prospect  of  having  to  pay  the 
transitional  costs  of  eventually 
converting  to  Simulink.  An  impartial 
observer  would  conclude  that  while  the 
customers'  short-term  costs  might 
increase  as  a  result  of  the  MATRIXx 
acquisition,  in  the  long  term, 
competition  would  benefit  from  Wind 
River's  decision  to  shed  an  unprofitable 
and  stagnant  product  line.  In  the  free 
market,  the  more  efficient  allocation  of 
resources  is  often  fostered  through  the 
natural  elimination  of  urmecessary  or 
redimdant  competition,  as  appears  to  be 
the  case  here.  Short-term  pricing 
policies  are  not  the  overriding  concern 
of  the  marketplace,  yet  they  are  the 
exclusive  concern  of  the  DOJ,  which 
acts  myopically  to  prevent  any  potential 
increase  in  consumer  costs. 

Free  competition  cannot  be  enforced 
by  government  fiat.  Competition  is  an 
inherently  dynamic  process  that  must 
account  for  multiple  veiriables, 
including  the  freedom  to  either  enter  or 
exit  the  market  as  the  facts  demand. 
Businesses  rely  on  the  expertise  of  their 
officers,  employees,  and  partners  to 
ensure  both  the  profitability  of  the  firm 
and  the  fulfillment  of  consumer  needs. 


Businesses  that  successfully  answer  the 
question  of  production  gain  customers 
and  wealth,  businesses  that  fail  lose 
both. 

The  DOJ,  by  contrast,  relies  on  static 
rules  that  fail  to  account  for  the  » 

complexity  of  business  and  yet  seek  to 
enforce  an  unjust  and  unworkable 
egalitarianism.  While  claiming  that  it  is 
protecting  the  free  market,  the 
Government  maintains  total  faith  in  its 
ability  to  identify  and  enforce  what  is  in 
the  best  interest  of  every  single 
businessman  and  consumer  in  the 
United  States  absent  their  own  un- 
coerced choices.  This  faith  is  usually 
referred  to  as  protecting  the  "public 
interest." 

Reasonable  people  understand, 
however,  that  the  DOJ  can  not  speak  for 
the  "public  interest,"  because  no  such 
interest  has  ever  existed.  The  United 
States  is  a  nation  predicated  on  the 
defense  of  individual  rights,  not  the 
collective  interests  of  opposed  pressure 
groups.  Every  individual  has  the  right  to 
assert  their  right  to  economic  self- 
determination  through  the  pursuit  of 
voluntary  trade.  Objective  laws  are 
necessary  to  ensure  the  protection  of 
individual  rights  in  our  system  of 
voluntary  trade,  but  that  is  far  different 
than  assigning  the  government  arbitrary 
and  capricious  power  to  dictate 
economic  outcomes,  as  is  the  situation 
here.  In  this  case,  the  DOJ  is  suspending 
individual  rights  and  replacing  them 
with  a  definition  of  the  "public  interest" 
that  doesn't  hold  water.  Simply  by 
asserting  the  metaphysical  existence  of 
the  public  interest  in  its  enforcement  of 
the  antitrust  laws,  the  DOJ  denies 
almost  every  fact  that  drives  the 
voluntary  exchange  between  individuals 
in  the  free  market. 

This  case  reveals  both  the 
fundamental  defects  of  both  the 
antitrust  laws  and  the  strategy  employed 
by  the  Government  in  their 
enforcement.  Previously,  in  the  DOJ's 
answer  to  CAC's  objections  to  its 
proposed  settlement  agreement  in 
United  States  v.  Computer  Associates 
International,  Inc.,  et  al.  ^,  the  DOJ  noted 
both  CAC's  philosophic  opposition  to 
the  antitrust  laws  and  the  Supreme 
Court's  history  of  upholding  these  laws. 
While  CAC  appreciates  the  DOJ's 
mastery  of  the  blatantly  obvious,  we 
must  respectfully  point  out  that  even 
within  the  context  of  the  Supreme 
Court's  odious  approval  of  antitrust,  the 
Government's  position  in  this  case  and 
its  subsequent  settlement  is  logically 
defective. 

Nothing  in  the  proposed  judgment 
benefits  producers,  consmners,  or  the 


«  67  FR  64657,  64662  (October  21,  2002). 


s  67  FR  66419  (Oct.  31 .  2002). 
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foundations  of  the  free  market,  unless  it 
is  held  that  capitalism  is  advanced  by 
tiUTiing  producers  into  serfs.  Nothing  in 
the  proposed  judgment  benefits  our 
proper  understanding  of  the 
Constitution  and  the  Executive  Branch's 
role  under  that  document.  This 
settlement  has  everything  to  do  with  the 
Government  asserting  control  over  the 
economy,  eroding  the  rights  of 
businessmen,  and  introducing 
regulatory  chaos  into  an  already  volatile 
technology  market  in  the  naked  pursuit 
of  a  moral  fiction.  In  the  absence  of  this 
judgment,  MATRIXx  would  be  given  the 
timely  death  the  marketplace  has 
condemned  it  to.  With  this  judgment, 
that  process  will  simply  be  prolonged, 
as  two  competitors  are  coerced  to  waste 
precious  talent,  time  and  money  to 
compete  far  beyond  the  point  that  the 
marketplace  has  deemed  such  an 
endeavor  to  have  practical  value. 

The  Court  must  put  a  stop  to  the  DO} 
by  rejecting  entry  of  the  proposed  final 
judgment  and  dismissing  the  complaint 
with  prejudice.  The  Court  is  well  within 
its  mandate  under  the  Tuimey  Act  to 
reject  the  proposed  remedy  in 
relationship  to  the  violations  that  the 
United  States  alleges  in  its  Complaint  by 
holding  the  Government's  definition  of 
how  the  public  interest  is  served  by  the 
remedy  to  be  invalid.  By  protecting  the 
public  from  gratuitous  settlements  that 
unjustly  punish  defendants,  the  Court 
would  properly  establish  that  the 
Tunney  Ad  is  a  door  that  swings  both 
ways.  At  a  minimum,  the  Court  should 
conduct  a  full  hearing  on  the  proposed 
remedy  and  demand  the  DOJ  produce 
evidence  placing  the  challenged 
conduct  in  its  proper  context. 

Respectfully  Submitted, 

The  Center  for  the  Advancement  of 
Capitalism 

Dated:  December  19,  2002. 

/S/ 

S.M.  Oliva, 

Senior  Fellow. 

/S/  I 

Nicholas  P.  Provenzo, 

Chairman. 

Post  Office  Box  16325,  Alexandria,  VA 
22302-8325,  Telephone:  (703)  625- 
3296,  Facsimile:  (703)  997-6521,  E-mail: 
info@capitalismcen  ter.  org. 
[FR  Doc.  03-1419  Filed  1-22-03;  8:45  am] 
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DEPARTMErfT  OF  JUSTICE 

AntKrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— AAF  Association,  inc. 

Notice  is  hereby  given  that,  on 
December  19,  2002,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  AAF 
Association,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the  . 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Apple,  Cupertino,  CA; 
Maximum  Throughput,  Montreal, 
Quebec,  Canada;  Omnibus  Systems  Ltd., 
Loughborough,  England,  United 
Kingdom;  and  SGI,  Mountain  View,  CA 
have  been  added  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  AAF 
Association,  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  March  28,  2000,  AAF  Association, 
Inc.  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  June  29.  2000 
(65  FR  40127). 

The  last  notification  was  filed  with 
the  Department  on  September  17.  2002. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  6,  2002  (67  FR  67648). 

Contance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  03-1416  Filed  1-22-03;  8:45  am] 
BILUNG  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  and  Production  Act  of 
1993 — Laser  Forming  of  Complex 
Structures 

Notice  is  hereby  given  that,  on 
December  18,  2002,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
General  Electric  Company  has  filed 


written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  to  and  (2) 
the  nature  and  objectives  of  a  joint 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circiunstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  are  GE  Corporate  Research 
and  Development,  Niskayuna.  NY; 
Caterpillar  Inc..  Peoria,  NY;  Columbia 
University,  New  York,  NY;  A.  Zahner 
Company,  Kansas  City,  MO;  and  Native 
American  Technologies  Co.,  Golden. 
CO.  The  nature  and  objectives  of  the 
research  project  are  to  develop  laser        N 
forming  of  complex  structures.  The 
activities  of  this  project  will  be  partially 
funded  by  an  award  from  the  Advanced.^'^ 
Technology  program.  National  Institute         \ 
of  Standards  and  Technology, 
Department  of  Commerce. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust. 

|FR  Doc.  03-1418  Filed  1-22-03;  8:45  ami 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Mobile  Wireless  internet 
Forum 

Notice  is  hereby  given  that,  on 
October  28,  2002,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Mobile  Wireless  Internet  Forum  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Equant 
Telecommunications  SA,  Sophia 
Antipolis,  France;  and  ETRI,  Daejon, 
Republic  of  Korea  have  been  added  as 
parties  to  this  ventiu-e. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  reseeu'ch  project. 
Membership  in  this  group  research 
project  remains  open,  and  Mobile 
Wireless  Internet  Forum  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 
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On  May  25,  2000,  Mobile  Wireless 
Internet  Forum  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  piu"suant  to  section  6(b)  of  the 
Act  on  August  11,  2000  (67  FR  49264). 

The  last  notification  was  filed  with 
the  Department  on  July  18,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  4,  2002  (67  56588). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-1417  Filed  1-22-03;  8:45  am) 
BLUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — National  Electronics 
Manufacturing  Initiative,  Inc.  ("NEMI") 

I  Notice  is  hereby  given  that,  on 
December  30,  2002,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
National  Electronics  Manufacturing 
Initiative,  Inc.  ("NEMI")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
3SAE  Technologies,  Inc.,  Nashville,  TN; 
Aerotech  World  Trade,  Ltd.,  Westlake 
Village,  CA;  Aurora  Industries,  Inc., 
Ambler,  PA;  Centre  for  Microelectronics 
Assembly  and  Packaging  (CMAP), 
Toronto,  Ontario,  Canada;  E2open, 
Redwood  City,  CA;  FCI  Electronics,  Inc., 
Etters,  PA;  Heraeus,  Inc.,  W. 
Conshohocken,  PA;  Jabil  Circuit,  Inc., 
St.  Petersburg,  FL;  kSARIA  Corporation, 
Wilmington,  MA;  LACE  Technologies, 
St.  Charles,  IL;  Nextrom  Photonics  SA, 
Gals,  Switzerland;  Sun  Microsystems, 
Inc.,  Newark,  CA;  and  Sumitomo 
Electric  Lightwave  Corporation, 
Morganvile,  NJ  have  been  added  as 
parties  to  this  venture. 

Also,  CALNET,  Vienna,  VA; 
Cyberoptics  Corporation,  Minneapolis, 
MN;  and  Eastman  Kodak  Company, 
Rochester,  NY  have  been  dropped  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 


project  remains  open,  and  NEMI  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  June  6,  1996,  NEMI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b]  of  the 
Act  on  June  28,  1996  (61  FR  33774). 

The  last  notification  was  filed  with 
the  Department  on  November  7,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  15,  2002  (67  FR  7201). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-1415  Filed  1-22-03;  8:45  am] 
BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Existing  Collection; 
Comments  Requested 

action:  60-Day  Notice  of  Information 
Collection  Under  Review:  Reinstatement 
of  a  currently  approved  collection, 
National  Corrections  Reporting  Program. 

The  Department  of  Justic6,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics,  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  March  24,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Lawrence  A.  Greenfeld, 
Director,  Bureau  of  Justice  Statistics, 
810  Seventh  Street,  NW.,  Washington, 
DC  20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies' 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

{2)  Title  of  the  form/collection: 
National  Corrections  Reporting  Program. 
The  collection  includes  the  forms: 
Prisoner  Admission  Report  (all  States), 
Prisoner  Release  Report  (all  States), 
Parole  Release  Report  (all  States),  and 
Prisoner  in  Custody  at  Year-end  Report 
(only  for  States  submitting  data 
electronically). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  number(s):  NCRP-IA, 
NCRP-IB,  NCRP-IC,  and  NCRP-lD. 
Corrections  Statistics  Unit,  Bureau  of  ^ 
Justice  Statistics,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  The  National  Corrections 
Reporting  Program  (NCRP)  is  the  only 
national  data  collection  furnishing 
annual  individual-level  information  for 
State  prisoners  admitted  or  released 
during  the  year,  those  in  custody  at 
year-end,  and  persons  discharged  from    . 
parole  supervision.  The  NCRP  collects 
data  on  sentencing,  time  served  in 
prison  and  on  parole,  offense, 
admission/release  type,  and 
demographic  information.  BJS,  the 
Congress,  researchers,  and  criminal 
justice  practitioners  uso  these  data  to 
describe  annual  movements  of  adult 
offenders  through  State  correctional 
systems.  Providers  of  the  data  are 
personnel  in  the  State  Departments  of 
Corrections  and  Parole. 

(5)  An  estimate  (?f  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  BJS  emticipates  44  respondents 
for  report  year  2003  with  a  total  annual 
burden  of  2.491  hours.  Magnetic  media 
or  other  electronic  formats  are  expected 
from  41  respondents  and  3  respondents 
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are  expected  to  report  manually.  The 
respondents  who  have  an  automated 
data  system  will  require  an  estimated  24 
hours  of  time  to  supply  the  information 
for  their  annual  caseload  and  an 
additional  2  hours  documenting  or 
explaining  the  data.  The  estimate  of 
respondent  burden  for  these  States 
includes  time  required  for  modifying 
computer  programs,  preparing  input 
data,  and  documenting  the  tape  format 
and  record  layout. 

The  estimated  average  amount  of  time 
required  to  manually  complete  the 
NCRP-IA.  NCRP-IB,  and  NCRP-lC 
questionnaires  are  10  minutes,  5 
minutes,  and  3  minutes  per  inmate, 
respectively.  The  respondent  burden  is 
directly  related  to  the  number  of  cases 
reported.  For  2000,  the  three  manually 
reporting  States  submitted  about  3,100 
completed  questionnaires  for  the  NCRP- 
lA;  about  2,700  for  the  NCRP-lB;  and 
about  580  for  the  NCRP-lC.  The 
estimated  total  burden  for  these 
respondents  who  submitted  data 
manually  was  771  hours.  We  expect  no 
additional  manual  reporters  in  the 
future;  and  we  expect  an  insignificant 
amount  of  increase  in  the  number  of 
prison  admissions,  prison  releases  and 
parole  exists  in  the  three  States  that 
currently  report  manually. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  2,491 
burden  hours  armually  associated  with 
this  information  collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  Patrick  Heruy 
Building,  Suite  1600,  601  D  Street,  NW., 
Washington,  DC  20530. 

Dated:  January  16,  2003. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice.  ' 

IFR  Doc.  03-1436  Filed  1-22-03;  8:45  am] 


BN.UNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comments  Requested 

action:  60-Day  Emergency  Notice  of 
Information  Collection  Under  Review: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 
Certification  of  Compliance  with 
Eligibility  Requirements  of  Section  826 


of  the  Higher  Education  Amendments  of 
1998. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Office  on  Violence 
Against  Women  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  atid  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  January  31,  2003.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information  and 
Regidation  Affairs,  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-6466,  Washington,  DC  20503. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  sliould  be  directed  to 
Cathy  Poston,  Attorney/Advisor,  Office 
on  Violence  Against  Women,  Office  of 
Justice  Programs,  Department  of  Justice, 
810  7th  Street  NW..  Washington  DC 
20531,  or  call  (202)  305-2589. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 
(1)  Type  of  information  collection: 
Reinstatement,  without  change,  of  a 


previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
Certification  of  Compliance  with 
Eligibility  Requirements  of  Section  826 
of  the  Higher  Education  Amendments  of 
1998. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  Number:  none.  Office  of  Violence 
Against  Women,  Office  of  Justice 
Programs,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  required  to  respond,  as  well  as  brief 
abstract:  Primary:  Institutions  of  Higher 
Education.  Other:  None.  The  grants  to 
Reduce  Violent  Crimes  Against  Women 
on  Campus  Program  was  authorized 
through  Section  826  of  the  Higher 
Education  Amendments  of  1998  to  make 
funds  available  to  institutions  of  higher 
education  to  combat  domestic  violence, 
dating  violence,  sexual  assault  and 
stalking  crimes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to   . 
respond/reply;  It  is  estimated  that  125 
respondents  will  complete  the 
application  in  approximately  30 
minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimate  total  public 
burden  associated  with  this  application 
is  62  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Department  of 
Deputy  Clearance  Office,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  601  D  Street  NW, 
Patrick  Henry  Building,  Suite  1600, 
NW.,  Washington,  DC  20530. 

Dated:  January  16,  2003. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 
[PR  Doc.  03-1437  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4410-1 8-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  an  opportunity  to 
comment  on  proposed  and/or 
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continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)  (2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instnunents  are  clearly  understood,  and 
the  impact  of  collection  requirements 
can  be  properly  assessed.  Currently, 
Departmental  Management  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  Customer  Satisfaction 
Surveys  and  Conference  Evaluations 
Generic  Clearance. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addresses  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  ofRce  listed  in  the 
addresses  section  below  on  or  before 
March  24,  2003. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Darrin  A. 
King,  Office  of  the  Assistant  Secretary 
for  Administration  and  Management, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Mr.  King  can  be 
reached  on  202-693-4129  (this  is  not  a 
toll  free  number)  or  by  e-mail  at  king- 
danin@dol.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Department  of  Labor  (DOL) 
conducts  a  variety  of  voluntary 
Customer  Satisfaction  Surveys  of 
regulated/non-regulated  entities,  which 
are  specifically  designed  to  gather 
information  from  a  customer's 


perspective  as  prescribed  by  E.O.  12862, 
Setting  Customer  Service  Standards, 
September  11,  1993.  These  Customer 
Satisfaction  Siu^^eys  provide 
infonnation  on  customer  attitudes  about 
the  delivery  and  quality  of  agency 
products/services  and  are  used  as  part 
of  an  ongoing  process  to  improve  DOL 
programs.  This  generic  clearance  allows 
agencies  to  gather  information  from  both 
Federal  and  non-Federal  users. 

In  addition  to  conducting  Customer 
Satisfaction  Surveys,  the  Department 
also  includes  the  use  of  evaluation 
forms  for  those  DOL  agencies 
conducting  conferences.  These 
evaluations  are  helpful  in  determining 
the  success  of  the  current  conference,  in 
developing  future  conferences,  and  in 
meeting  the  needs  of  the  Department's 
product/service  users. 

n.  Current  Actions 

Over  the  past  three  years  the  DOL  has 
conducted  more  than  two  dozen 
Customer  Satisfaction  Surveys  and 
conference  evaluations,  which  have 
helped  assess  the  Departments  products 
and  services  and  has  led  to 
improvements  in  areas  deemed 
necessary.  Office  of  Management  and 
Budget  approval  for  this  collection  of 
information  expires  June  30,  2003.  DOL 
proposes  to  seek  continued  approval  for 
this  collection  of  infonnation  for  an 
additional  three  years. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management  Departmental 
Management. 

Title:  Customer  Satisfaction  Siu^reys 
and  Conference  Evaluations  Generic 
Clearance. 

OMB  Number:  1225-0059. 

Affected  Public:  Individuals  and 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  farms;  Federal 
Government;  and  State,  Local,  or  Tribal 
Government. 

Total  Respondents:  Varies  by  survey/ 
evaluation;  may  range  from  as  few  as  10 
to  over  63,750. 

Frequency:  On  occasion. 

Total  Responses:  Varies  by  survey/ 
evaluation;  may  range  from  as  few  as  10 
to  over  63,750. 

Average  Time  Per  Response:  Varies  by 
survey/evaluation  with  an  average  of  9.5 
j  minutes  per  survey  and  2.5  minutes  per 
evaluation. 

Total  Burden  Hours:  13,500. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington. DC.,  this  17th  day 
of  January,  2003. 

Darrin  A.  King, 

Agency  Clearance  Officer.  Office  of  the 
Assistant  Secretary  for  Administration  and 
Management. 

|FR  Doc.  03-1521  Filed  1-22-03:  8:45  am) 
BtLLING  CODE  4S10-23-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Sut>ini8sk>n  for  OMB  Review; 
Comment  Request 

January  16,  2003. 

The'E)epartment  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  this  ICR, 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  MSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 
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Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Title:  Record  of  Mine  Closures, 
Opening  and  Reopening  of  Mines. 

OMB  Number:  1219-0073. 

Affected  Public:  Business  or  other  for- 
profit. 


Frequency:  On  occasion;  semi- 
annually; and  annually. 

Type  of  Response:  Recordkeeping  and 
Reporting. 

Number  of  Respondents:  2,407  .* 


Requirement 


30  CFR  75  1200,  75.1200-1,  75.1201,  75.1202.  75.1202- 

1,  and  75.1203  

30  CFR  75.1204  and  75.1204-1 

30  CFR  75.373  and  75.1721  

30  CFR  77.1200,  77.1201,  and  77.1202 

Totals 


Number  of  re- 
spondents 


224 

724 

94 

379 


Annual  fre- 
quency 


Annual  re- 
sponses 


448 

724 

94 

379 


1,645 


Average  re- 
sponses time 
(hour) 


3? 
2 
6 

20 


Annual  burden 
hours 


.  14,336 

1,448 

564 

7,580 


23,928 


Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $23,803,160. 

Description:  30  CFR  75.1200, 
75.1200-1,  75.1201,  75.1202,  75.1202-1, 
75.1203,  75.1204,  75.1204-1,  75.372, 
75.373,  75.1721,  77.1200,  77.1201, 
77.1202,  contain  requirements  for  the 
following:  preparation  and  maintenance 
of  accurate  and  up-to-date  mine  maps; 
submittal  to  MSHA  of  Final  Mine 
Ventilation  Maps  and  for  a  record  of 
Mine  Closure;  and  notification  and 
information  submittal  to  MSHA  for  the 
reopening  of  previously  abandoned  or 
the  opening  of  new  mines. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-1519  Filed  1-22-03;  8:45  am) 

BILLING  CODE  451l>-43-(> 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

January  9,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  on  (202)  693-4158  or  e- 
mail  Howze-Marlene@dol.gov. 

Comments  should  be  sent  to  Office  of 
information  and  Regulatory  Affairs, 


Attn:  OMB  Desk  Officer  for  ESA,  Office 
of  Management  and  Budget,  Room 
10235,  Washii>gton,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Black  Lung  Provider  enrollment 
Form. 

OMB  Number:  1215-0137. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Number  of  Respondents:  20,100. 

Number  of  Annual  Responses:  20,100. 

Estimated  Time  Per  Response:  8 
minutes  (new  enrollees)  and  3  mijiutes 
(existing  respondents). 

Total  Burden  Hours:  2,497. 

Total  Annualized  Capital/Startup 
Costs:  SO. 


Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $8,040.00. 

Description:  The  Division  of  Coal 
Mine  Workers'  (DCMWC)  is  responsible 
for  maintaining  a  list  of  authorized 
treating  physicians  and  medical 
facilities  in  the  area  of  the  miner's 
residence  and  for  payment  of  certain 
medical  bills  for  services  and  supplies 
provided  to  the  miner  under  the  Black 
Lung  Benefits  Act  [30  U.S.C.  901  et  seq.. 
20  CFR  725.704(a)  and  725.705(b)]. 

The  OWCP-1168  is  used  to  obtain 
profile  information  on  each  provider 
such  as  tax  identification  number, 
specialty,  and  addresses.  Failure  to 
obtain  this  data  will  prolong  the  bill 
payment  process  and  increase  the 
burden  on  providers  by  requiring  them 
to  resubmit  bills  that  were  previously 
rejected  by  DCMWC  due  to  inadequate 
provider  information. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[PR  Doc.  03-1520  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4510-CK-M 


DEPARTMENT  OF  UVBOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

December  30,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 


*  The  total  respondents  are  893  underground 
mines  or  1.514  surface  mines;  however,  only  25% 


of  the  mine  operators  perform  these  tasks  utilizing 
mine-staff,  the  remaining  75%  utilize  contracting 


services.  The  contracting  services  are  included  as 
an  Operating  and  Maintenance  cost  (shown  below). 
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obtain  documentation,  contact  Damn 
King  on  (202)  693-4129  or  e-mail: 
King_Darrin@dot.gov. 

Comments  should  be  sent  to  Office  of 
hiibrmation  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Officer  VETS,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202)  395-7316, 
within  30  days  from  the  date  of  this 
publication  in  the  Federal  Register. 

The  0MB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
claCrity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Veterans'  Employment  and 
Training  Service  (VETS). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Eligibility  Data  Form. 
Uniformed  Services  Employment  and 
Reemployment  Rights  Act  and  Veteran's 
Preference. 

OMB  Number:  1293-0002. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Number  of  Respondents:  1,500. 

Number  of  Annual  Responses:  1,500. 

Estimated  Time  Per  Response:  15 
minutes. 

Total  Burden  Hours:  375. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description :  The  Form  VETS/ 
USERRA/VP-1010  is  used  to  file 
compleiints  with  the  Department  of 
Labor's  Veterans'  Employment  and 
Training  Service  imder  either  the 
Uniformed  Services  Employment  and 
Reemployment  Rights  Act  or  laws  and 


regulations  related  to  veteran's 
preference  in  Federal  employment. 

Ira  L.  N4ill8, 

Departmental  Clearance  Officer. 

(FR  Doc.  03-1522  Filed  1-22-03;  8:45  ami 

BILUNG  CODE  4510-79-M 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

January  9,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  docmnentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  ((202)  693-4148  or  e- 
mail  Howze-Marlene@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ESA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  of  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
ciurentiy  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Work  Experience  and  Career 
Exploration  Programs  (29  CFR  570.35A). 

OMB  Number:  1215-0121. 


Affected  Public:  Individuals  or 
households  and  State,  Local  or  Tribal 
Government. 

Frequency:  Biennially. 

Number  of  Respondents:  14,014. 

Number  of  Annual  Responses:  14,014. 

^Average  Time  Per  Response: 

Reporting 

•  WECEP  Application— 2  hours. 

•  Written  Training  Agreement — 1 
hours. 

Record-keeping 

"     •  WECEP  Program  Information — 1 
hour. 

•  Filing  of  WECEP  Record  and 
Training  Agreement — One-half  minute. 

Total  Burden  Hours:  7,145. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/         « 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  Section  (3)(1)  of  the  Fair 
Labor  Standards  Act  (FLSA)  estabUshes 
a  minimiun  age  of  16  for  most 
nonagricultural  employment,  but  allows 
the  employment  of  14  and  15  year  olds 
in  occupations  other  than 
manufacturing  and  mining  if  the 
Secretary  of  Labor  determines  such 
employment  is  confined  to  periods 
which  will  not  interfere  with  their 
schooling  and  to  conditions  which  will 
not  interfere  with  their  health  and  well- 
being.  State  educational  agencies  are 
required  to  file  applications  for  approval 
of  Work  Experience  and  Career 
Exploration  Programs  (WECEP)  that 
provide  exceptions  to  the  child  labor 
regulations  issued  under  the  FLSA. 
State  educational  agencies  are  also 
required  to  maintain  certain  records 
with  respect  to  approved  WECEP 
programs.  Less  frequent  application 
would  not  ensure  that  these  programs    " 
do  not  interfere  with  the  schooling  of 
the  minors  or  with  their  health  and 
well-being.  Less  frequent  record-keeping 
would  make  a  determination  of 
compliance  with  the  law  and 
regulations  extremely  difficult. 

Ira  L.  Mills, 

Department  Clearance  Officer. 

[FR  Doc.  03-1523  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4S1fr-27-H 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Roof  Control  Plan 

action:  Notice. 
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SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  conmient  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  The 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  bmden  (time  and 
financial  resoiuces)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  extension  of 
the  information  collection  related  to  the 
30  CFR  Sections 

75.215 — Longwall  mining  systems; 

75.220 — Roof  control  plan; 

75.221 — Roof  control  plan  information; 

75.222 — Roof  control  plan-approval 
criteria;  and 

75.223 — Evaluation  and  revision  of  roof 
control  plan. 

DATES:  Submit  comments  on  or  before 
March  24,  2003. 

ADDRESSES:  Send  conunents  to  Jane 
Tarr,  Management  Analyst, 
Administration  and  Management,  1100 
Wilson  Boulevard,  Room  2171, 
Arlington,  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  comments 
on  computer  disk,  or  via  Internet  E-mail 
to  Tarr-Jane@Msha.gov.  Ms.  Tarr  can  be 
reached  at  (202)  693-9824  (voice),  or 
(202)  693-9801  (facsimile). 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Tarr,  Management  Analyst,  Records 
Management  Group,  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  Room  2171, 1100 
Wilson  Boulevard,  Arlington,  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
Tarr-/ane@i77s/io.gov  (Internet-E-mail), 
(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Section  302(a)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act),  30  U.S.C.  846,  requires  that  a  roof 
control  plan  and  revisions  thereof 
suitable  to  the  roof  conditions  and 
mining  system  of  each  coal  mine  be  first 
approved  by  the  Secretary  of  Labor 
(Secretary)  before  implementation  by 
the  operator.  The  plan  must  show  the 
type  of  support  and  spacing  approved 
by  the  Secretary,  and  the  plan  must  be 
reviewed  at  least  every  6  months  by  the 
Secretary. 

Under  30  CFR  75.221,  the  information 
required  to  be  submitted  and  approved 
in  the  roof  control  plan  includes  the 
following:  (1)  The  name  and  address  of 
the  company;  (2)  the  name,  address, 
mine  identification  number,  and 
location  of  the  mine;  (3)  the  name  and 
title  of  the  company  official  responsible 
for  the  plan;  (4)  a  description  of  the 
mine  strata;  (5)  a  description  and 
drawings  of  the  sequence  of  installation 
and  spacing  of  supports  for  each  method 
of  mining  used;  (6)  the  maximum 
distance  that  an  ATRS  system  is  to  be 
set  beyond  the  last  row  of  permanent 
support  (if  appropriate);  (7) 
specifications  and  installation 
procedm^s  for  liners  or  arches  (if 
appropriate);  (8)  drawings  indicating  the 
planned  width  of  openings,  size  of 
pillars,  method  of  pillar  recovery,  and 
the  sequence  of  mining  pillars;  (9)  a  list 
of  all  support  materials  required  to  be 
used  in  the  roof,  face  and  rib  control 
system;  (10)  the  intervals  at  which  test 
holes  will  be  drilled  (if  appropriate); 
and  (11)  a  description  of  the  methods  to 
be  used  for  the  protection  of  persons. 
Under  30  CFR  75.215,  the  roof  control 
plan  for  each  longwall  mining  section  is 
required  to  specify  the  methods  that 
will  be  used  to  maintain  a  safe 
travelway  out  of  the  section  through  the 
tailgate  side  of  the  longwall  and  the 
procedures  that  will  be  followed  if  a 
ground  failure  prevents  travel  out  of  the 
section  through  the  tailgate  side  of  the 
longwall. 

II.  Desired  Focus  of  Comments 

MSHA  is  particularly  interest  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  the 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
"For  Further  Information  Contact" 
section  of  this  notice,  or  viewed  on  the 
Internet  by  accessing  the  MSHA  home 
page  {http://www.msha.gov)  and  then 
choosing  "Statutory  and  Regulatory 
Information"  and  "Federal  Register 
Documents." 

m.  Current  Actions 

Falls  of  roof,  face  and  rib  continue  to 
be  a  cause  of  injuries  and  death  in 
underground  coal  mines.  All 
underground  coal  mine  operators  are 
required  to  develop  and  submit  roof 
control  plans  to  MSHA  for  evaluation 
and  approval.  These  plans  provide  the 
means  to  instruct  miners,  who  install 
roof  supports,  and  the  minimum 
requirements  and  placement  of  roof 
supports.  The  plan  also  provides  a 
reference  for  mine  supervisors  to  assist 
them  in  compliance  with  the  plan 
requirements.  In  that  regard  the  plan  is 
a  working  document  for  the  miners. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Roof  Control  Plan. 

OMB  Number:  1219-0004. 

Recordkeeping:  Indefinite. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 


Section 

Total 
respondents 

Frequency 

Total 
responses 

Avg.  time/ 

response 

(hours) 

Burden 
hours 

75.220  

47 
893 
893 

On  occasion  

On  occasion 

On  occasion  

47 

957 

1,753 

24 
5 

1,128 

75.223 

4,785 

75.223(b) 

140 

Totals 

1,833 

2,757 

6,053 
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Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  $5,020. 
» ^Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

JDated  at  Arlington,  Virginia,  this  16th  day 
of  January.  2003. 
Thomas  Charboneau, 

Financial  Manager.  Office  of  Administration 
and  Management. 
[FR  Doc.  03-1428  Filed  1-22-03;  8:45  am) 

BILLING  CODE  4510-43-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Extension  of  Information 
Collection  Request  Submitted  for 
Public  Comment;  Prohibited 
Transaction  Class  Exemption  2002-12, 
Cross-Trades  of  Securities  by  Index 
and  Model  Funds 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  biu-den, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95).  This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  biu-den  (time 
and  financial  resources]  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Ciurently,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
on  the  proposed  extension  of  the 
disclosure  provisions  of  the  Prohibited 
Transaction  Class  Exemption  2002-12, 
Cross-Trades  of  Securities  by  Index  and 
Model  Funds. 

A  copy  of  the  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  individual  shown  in  the 
Addresses  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
Addresses  section  on  or  before  March 
24,  2003. 


ADDRESSES:  Joseph  S.  Piacentini, 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210,  (202)  693-8410,  FAX  (202) 
219-5333.  (These  are  not  toll-&«e 
numbers.) 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

PTE  2002-12  exempts  certain 
transactions  that  would  be  prohibited 
under  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act  or  ERISA) 
and  the  Federal  Employees'  Retirement 
System  Act  (FERSA),  and  provides  relief 
fi-om  certain  sanctions  of  the  Internal 
Revenue  Code  of  1986  (the  Code).  The 
exemption  permits  cross-trades  of 
securities  among  index  and  model- 
driven  funds  (Funds)  managed  by 
investment  managers,  and  among  such 
Fimds  and  certain  large  accoimts  (Large 
Accounts)  that  engage  such  managers  to 
carry  out  a  specific  portfolio 
restructuring  program  or  to  otherwise 
act  as  a  "trading  adviser"^  for  such  a 
program.  By  removing  existing  barriers 
to  these  types  of  transactions,  the 
exemption  increases  the  incidences  of 
cross-trading,  thereby  lowering  fees  to 
plans  from  what  they  would  otherwise 
be  if  based  on  multiple  individual 
trades. 

In  order  for  the  Department  to  grant 
an  exemption  for  a  transaction  or  class 
of  transactions  that  would  otherwise  be 
impermissible  under  ERISA,  the  statute 
requires  the  Department  to  make  a 
finding  that  the  exemption  is 
administratively  feasible,  in  the  interest 
of  the  plan  and  its  participants  and 
beneficiaries,  and  protective  of  the 
rights  of  the  participants  and 
beneficiaries.  To  insure  that  investment 
managers  have  complied  with  the 
requirements  of  the  exemption,  the 
department  has  included  in  the 
exemption  certain  recordkeeping  and 
disclosure  obligations  that  are  designed 
to  safeguard  plan  assets  by  periodically 
providing  information  to  independent 
plan  fiduciaries  about  changes  in  the 
cross-trading  program.  Initially,  where 
plans  are  not  invested  in  Funds, 
investment  managers  must  have 
authorization  from  a  plan  fiduciary  to 
invest  plan  assets  in  Funds.  For  plans 
that  are  currently  invested  in  Funds, 
certain  notices  must  be  provided  that 
describe  the  cross-trading  program, 
update  changes  in  Funds,  and  provide 
the  plan  with  an  opportunity  to 
withdraw  from  the  program.  For  Large 
Accounts,  information  must  be  provided 
by  the  investment  manager  about  the 
results  of  transactions  involved  in  a ' 
portfolio-restructuring  program.  Finally, 


the  exemption  requires  that  Funds  and 
Large  Accounts  maintain  for  a  period  of 
6  years  the  records  necessary  to  enable 
certain  persons  authorized  by  the 
exemption  (e.g.,  Department 
representatives  or  contributing 
employers,  to  determine  whether  the 
conditions  of  the  exemption  have  been 
met.) 

The  exemption  affects  particii>ants 
and  beneficiaries  of  employee  benefit 
plans  whose  assets  are  invested  in  Index 
or  Model-Driven  Fimds,  lal^e  pension 
plans  and  other  large  accounts  involved 
in  portfolio  restructuring  programs,  as 
well  as  the  Funds  and  their  investment 
managers. 

II.  Desired  Focus  of  Comments 

•  The  Department  of  Labor 
(Department)  is  particularly  interested 
in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary    * 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
forms  of  information  technology,  e.g., 
permitting  electronic  submissions  of 
responses. 

m.  Current  Actions 

Extension  of  the  information 
collection  provision  of  the  exemption  is 
important  because,  without  the 
disclosures  and  recordkeeping  provided 
for  in  the  exemption,  participants  and 
beneficiaries'  investments  in  a  pension 
plan  might  not  be  protected.  In  addition, 
investment  managers,  that  cross  trade 
securities  among  Funds  or  engage  in  the 
restructuring  of  a  portfolio  of  a  Large 
Account  would  be  subject  to  statutorily 
imposed  sanctions  imder  ERISA.  Lastly, 
the  exemption  provides  a  benefit  to 
plans  and  participants  through  savings 
that  result  fi-om  index/model  cross- 
trading.  No  change  to  the  existing  ICR 
is  proposed  or  made  at  this  time. 

Agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 

Title:  Prohibited  Transaction  Class 
Exemption  2002-12,  Cross-Trades  of 
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Securities  by  Index  and  Model-Driven 
Funds. 

Type  of  Review:  Extension  of  a 
currently  approved  collection  of 
information. 

OMB  Number:  1210-0115. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Respondents:  66. 

Responses:  924. 

Estimated  Total  Burden  Hours:  4,707. 

Estimated J'otal  Burden  Cost 
(Operating  and  Maintenance):  $109,000. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  January  16,  2003. 
loseph  S.  Piacentini, 

Deputy  Director.  Pension  and  Welfare 

Benefits  Administmiion,  Office  of  Policy  and 

Research. 

[FR  Doc.  03-1427  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4S10-29-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-005)] 

NASA  Advisory  Council,  Task  Force  on 
International  Space  Station 
Operational  Readiness;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  an  open  meeting  of  the 
NASA  Advisory  Council  (NAC),  Task 
Force  on  International  Space  Station 
Operational  Readiness  (lOR). 
DATES:  Friday.  February  21,  2003, 12 
Noon — 1  p.m.  Eastern  Standfird  Time. 
ADDRESSES:  This  meeting  will  be 
conducted  via  teleconference;  hence 
participation  will  require  contacting  Mr. 
Lee  Pagel  (202/358-4621)  before  12 
Noon  Eastern,  February  14,  2003,  and 
leaving  your  name,  affiliation,  and 
phone  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lee  Pagel,  Code  IH,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546-0001,  202/358- 
4621. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  up 
to  the  capability  of  the  teleconferencing 
system.  The  agenda  for  the  meeting  is  as 
follows: 


— To  assess  the  operational  readiness  of 
the  International  Space  Station  to 
support  the  new  crew  and  the 
American  and  Russian  flight  team's 
preparedness  to  accomplish  the 
Expedition  Seven  mission. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

lune  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  03-1399  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  7S10-01-f> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-006)] 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Advisory 
Committee  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Coimcil,  Biological  and 
Physical  Research  Advisory  Committee. 
DATES:  Thursday,  February  13,  2003, 
from  10  a.m.  until  6  p.m.  and  Friday. 
February  14,  2003  bom  8  a.m.  until  12 
Noon. 

ADDRESSES:  NASA  Headquarters,  300  E 
Street  SW..  Room  7H46,  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Bradley  Carpenter,  Code  UG,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  202/358-0826. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capability  of  the  meeting 
room.  Due  to  the  increased  security  at 
NASA  facilities,  any  members  of  the 
public  who  wish  to  attend  this  meeting 
of  the  Biological  and  Physical  Research 
Advisory  Committee  must  provide  their 
name,  date  and  place  of  birth, 
citizenship,  social  security  number,  or 
passport  and  visa  information  (number, 
country  of  issuance  and  expiration), 
business  address  and  phone  number,  if 
any.  This  information  is  to  be  provided 
at  least  72  hours  (10  a.m.  EDT  on 
February  10,  2003)  prior  to  the  date  of 
the  public  meeting.  Identification 
information  is  to  be  provided  to  Dr. 
Bradley  Carpenter  at  202/358-0826  or 


via  e-mail  at  bcarpent@hq.nasa.gov. 
Failure  to  timely  provide  such 
information  may  result  in  denial  of 
attendance.  Photo  identification  may  be 
required  for  entry  into  the  building. 
Persons  with  disabilities  who  require 
assistance  should  indicate  this  in  their 
message.  Due  to  limited  availability  of 
seating,  members  of  the  public  will  be 
admitted  on  a  first-come,  first-serve 
basis.  News  media  wishing  to  attend  the 
meeting  should  follow  standard 
accreditation  procedures.  Members  of 
the  press  who  have  questions  about 
these  procedures  should  contact  the 
NASA  Headquarters  newsroom  (202/ 
358-1600).  The  agenda  for  the  meeting 
is  as  follows; 

— Review  Recommendations 

— Program  Overview 

— Biomedical  Research  Issues 

— Division  Reports 

— Education  and  Outreach  Policy 

— International  Space  Station  Research 

Status 
— Strategic  Plan  Development 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration.  , 

[FR  Doc.  03-1400  Filed  1-22-03;  8:45  am) 
BILLING  CODE  7510-01-P 


NATIONAL  COUNCIL  ON  DISABILITY 
Sunshine  Act  Meetings 

TIMES  AND  DATES:  1  p.m.  to  5  p.m., 
March  5,  2003;  8:30  a.m.  to  12  p.m., 
March  6,  2003. 
PLACE:  Embassy  Suites  Hotel 
Alexandria'Old  Town,  1900  Diagonal' 
Road,  Alexandria,  VA  22314. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  Reports 
frorh  the  Chairperson  and  the  Executive 
Director,  Committee  meetings  aijd 
Committee  reports,  executive  session, 
unfinished  business,  new  business, 
announcements,  adjournment. 
PORTIONS  OPEN  TO  THE  PUBLIC:  Reports 
from  the  Chairperson  and  the  Executive 
Director,  Committee  meetings  and 
Committee  reports,  unfinished  business, 
new  business,  announcements, 
adjoiuiunent. 

PORTIONS  CLOSED  TO  THE  PUBLIC: 
Executive  session. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mark  S.  Quigley,  Director  of 
Communications,  National  Council  on 
Disability.  1331  F  Street,  NW.,  Suite 
850,  Washington,  DC  20004;  202-272- 
2004  (Voice),  202-272-2074  (TTY), 
202-272-2022  (Fax),  mquigley@ncd.gov 
(E-mail). 

AGENCY  MISSION:  The  National  Council 
on  Disability  (NCD)  is  an  independent 
Federal  agency  composed  of  15 
members  appointed  by  the  President 
and  confirmed  by  the  U.S.  Senate.  Its 
overall  purpose  is  to  promote  policies, 
programs,  practices,  and  procedures  that 
guarantee  equal  opportunity  for  all 
people  with  disabilities,  including 
people  from  culturally  diverse 
backgrounds,  regardless  of  the  nature  or 
signihcance  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 
ACCOMMODATIONS:  Those  needing  sign 
language  interpreters  or  other  disability 
accommodations  should  notify  NCD  at 
least  one  week  prior  to  this  meeting. 
LANGUAGE  TRANSLATION:  hi  accordance 
with  E.O.  13166,  Improving  Access  to 
Services  for  Persons  with  Limited 
English  Proficiency,  those  people  with 
disabilities  who  are  limited  English 
proficient  and  seek  translation  services 
for  this  meeting  should  notify  NCD  at 
least  one  week  prior  to  this  meeting. 
MULTIPLE  CHEMICAL  SENSmVITY/ 
ENVIRONMENTAL  ILLNESS:  People  with 
multiple  chemical  sensitivity/ 
environmental  illness  must  redUce  their 
exposure  to  volatile  chemical 
substances  to  attend  this  meeting.  To 
reduce  such  exposure,  NCD  requests 
that  attendees  not  wear  perfumes  or 
scented  products  at  this  meeting. 
Smoking  is  prohibited  in  meeting  rooms 
and  siu-rounding  areas. 

Dated:  January  17.  2003. 
Ethel  D.  Briggs, 
Executive  Director. 

|FR  Doc.  03-1585  Filed  1-17-03;  5:10  pm] 
BLLING  CODE  682(MMA-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreement  for  the 
Mayor's  Institute  on  City  Design 

AGENCY:  National  Endowment  for  the 

Arts. 

ACTION:  Notification  of  availability. 

SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  one  (1)  award  of  a  Cooperative 
Agreement  to  support  the  continuing 


activities  of:  "The  Mayors'  Institute  on 
City  Design."  Eligibility  for  award  of  the 
Cooperative  Agreement  is  limited  to 
501(c)(3)  organizations  with  national 
programming,  a  mission  that  includes 
education  and  advocacy  regarding 
policies  and  practices  affecting  the 
design  of  American  cities,  and  a 
national  constituency.  The  initial 
Cooperative  Agreement  will  be  for  one 
year,  anticipated  to  commence  in  May 
of  2003.  Funding  of  $400,000  is 
available  through  the  Endowment.  A 
match  of  at  least  30%  will  be  required. 
The  Mayors'  Institute  on  City  Design  is 
a  forum  designed  to  foster  an 
understanding  of  and  appreciation  for 
the  role  of  design  in  creating  vibrant, 
livable  cities,  and  the  importance  of 
mayors  and  their  role  as  design 
advocates  in  American  cities.  Activities 
of  the  Mayors'  Institute  include 
workshops,  newsletters,  and  a  website. 
Those  interested  in  receiving  the 
solicitation  package  should  reference 
Program  Solicitation  PS  03-01  in  their 
written  request  and  include  two  (2)  self- 
addressed  labels.  Verbal  requests  for  the 
Solicitation  will  not  be  honored.  The 
Program  Solicitation  will  also  be  posted 
on  the  Endowment's  Web  site  at  http:/ 
/wviTw.arts.gov. 

DATES:  Program  Solicitation  PS  03-01  is 
scheduled  for  release  and  posting  on  the 
Internet  on  approximately  February  5, 
2003.  Proposals  will  be  due  on  March 
10,  2003. 

ADDRESSES:  Request  for  the  Solicitation 
should  be  addressed  to  the  National 
Endowment  for  the  Arts,  Grants  & 
Contracts  Office,  Room  618,  1100 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Hummel,  Grants  &  Contracts 
Office,  National  Endowment  for  the 
Arts,  Room  618,  1100  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20506  (202/ 
682-5482). 

William  I.  Hummel, 

Coordinator,  Cooperative  Agreements  and 

Contracts. 

[PR  Doc.  03-1462  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  753»-01-M 


NATIONAL  SCIENCE  FOUNDATION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  National 

Science  Foundation,  National  Science 

Board,  Task  Force  on  National 

Workforce  Policies  for  Science  & 

Engineering. 

DATE  AND  TIME:  January  30,  2003  2  p.m.- 

3  p.m.  Open  Session. 


PLACE:  The  National  Science 

Foimdation,  Stcdford  One  Building. 

4201  Wilson  Boulevard,  Room  120. 

Arlington.  VA  22230. 

STATUS:  This  meeting  will  be  open  to 

the  public. 

MATTERS  TO  BE  CONSIDERED: 

Thursday,  January  30,  2003. 

Open  Session  (2  p.m.  to  3  p.m.) 

— Discussion  of  the  draft  report  of  the 

NSB/EHR  Task  Force  on  National 

Workforce  Policies  for  S&E. 

FOR  INFORMATION  CONTACT:  Gerard 

Glaser,  Executive  Officer,  NSB,  (703) 

292-7000,  www.nsf.gov/nsb. 

Gerard  Glaser, 

Executive  Officer. 

(FR  Doc.  03-1668  Filed  1-21-03;  2:12  pm]     . 

BILLING  CODE  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8989] 

Issuance  of  Environmental 
Assessnrient  and  Finding  of  No 
Significant  Impact  for  Exemption  From 
Certain  NRC  Licensing  Requirements 
for  Special  Nuclear  Material  for 
Envirocare  of  Utah,  Inc. 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  Order  pursuant  to 
Section  274f  of  the  Atomic  Energy  Act 
that  would  modify  an  Order  transmitted 
to  Envirocare  of  Utah,  Inc.  (Envirocare) 
on  May  24.  1999.  The  Order  was 
published  in  the  Federal  Register  on 
May  21,  1999  (64  FR  27826).  The  1999 
Order  exempted  Envirocare  from  certain 
NRC  regulations  and  permitted 
Envirocare,  under  specified  conditions, 
to  possess  waste  containing  special 
nuclear  material  (SNM),  in  greater 
quantities  than  specified  in  10  CFR  part 
150.  at  Envirocare's  low-level  waste 
(LLW)  disposal  facility  located  in  Clive. 
Utah,  without  obtaining  an  NRC  license 
pursuant  to  10  CFR  part  70.  The  1999 
Order  permits  Envirocare  to  possess 
SNM  without  regard  for  mass.  Rather 
than  relying  on  mass  to  ensure 
criticality  safety,  concentration-based 
limits  are  being  applied,  such  that 
accumulations  of  SNM  at  or  below  these 
concentration  limits  would  not  pose  a 
criticality  safety  concern.  The 
methodology  used  to  establish  these 
limits  is  discussed  in  the  1999  SER  that 
supported  the  1999  Order. 

Envirocare  is  licensed  by  the  State  of 
Utah,  an  NRC  Agreement  State,  imder  a 
10  CFR  part  61  equivalent  license  for 
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the  disposal  of  LLW.  Envirocare  is  also 
licensed  by  Utah  to  dispose  of  mixed- 
radioactive  and  hazardous  wastes.  In 
addition.  Envirocare  has  an  NRC  license 
(SMC-1559)  to  dispose  of  waste 
containing  ll(e)2  byproduct  material. 

In  letters  dated  July  3,  2002.  and  July 
29.  2002.  Envirocare  requested  that  the 
1999  Order  be  amended  as  discussed 
below.  Staffs  safety  analysis  for  the 
revisions  to  the  1999  Order  are 
discussed  in  the  companion  Safety 
Evaluation  Report  (SER). 

n.  Environmental  Assessment  (EA) 

Identification  of  Proposed  Action 

Envirocare  proposes  that  NRC  amend 
the  1999  Order  as  follows:  (1)  Include 
stabilization  of  liquid  waste  streams 
containing  SNM;  (2)  include  the  thermal 
desorption  process;  (3)  change  the 
homogenous  contiguous  mass  limit  from 
145  kg  to  600  kg;  (4)  change  the 
language  and  SNM  limit  associated  with 
footnotes  "c"  and  "d"  of  Condition  1  to 
reflect  all  materials  in  Conditions  2  and 
3;  and  (5)  omit  the  confirmatory  testing 
requirements  for  debris  waste. 

Need  for  the  Proposed  Action 

The  1999  Order  limited  certain  mixed 
waste  processing  activities  to  those 
specifically  approved  in  the  Order. 
Envirocare  is  expanding  its  mixed  waste 
processing  capabilities  to  include 
stabilization  of  liquid  waste  streams  and 
thermal  desorption  for  economic 
reasons.  Moreover,  Envirocare's  State  of 
Utah  licenses  have  been  modified  to 
include  these  processes,  and  revision  of 
the  1999  Order  is  required  to  allow  for 
treatment  by  these  processes  of  waste 
streams  containing  SNM.  Envirocare  has 
been  operating  under  the  Order  since 
1999  and  believes  that  some  conditions 
need  to  be  clarified. 

Alternatives  to  the  Proposed  Action 

The  NRC  staff  considered  two 
alternatives  to  the  proposed  action.  One 
alternative  to  the  proposed  action  would 
be  to  not  revise  the  exemption  (no- 
action  alternative).  Another  alternative 
would  be  to  revise  the  exemption  as 
requested  by  Envirocare  but  with 
additional  conditions. 

Affected  Environment 

NRC  has  prepared  an  environmental 
impact  statement  (EIS)  (NUREG-1476}. 
SERs,  and  EAs  for  its  licensing  action. 
The  affected  environment  is  discussed 
in  detail  in  NUREG-1476. 

Environmental  Impacts  of  the 
Alternatives 

No  Action  Alternative:  For  the  no- 
action  alternative,  the  environmental 
impacts  would  be  the  same  as  evaluated 


in  the  Environmental  Assessment  (64 
FR  26463.  May  14. 1999)  to  support  the 
1999  Order.  The  regulations  regarding 
SNM  possession  in  10  CFR  part  150  set 
mass  limits  whereby  a  licensee  is 
exempted  from  the  licensing 
requirements  of  10  CFR  part  70  and  can 
be  regulated  by  an  Agreement  State.  The 
licensing  requirements  in  10  CFR  part 
70  apply  to  persons  possessing  greater 
than  critical  mass  quantities  (as  defined 
in  10  CFR  150.11).  The  principle 
emphasis  of  10  CFR  part  70  is  criticality 
safety  and  safeguarding  SNM  against 
diversion  or  sabotage.  The  NRC  staff 
considers  that  criticality  safety  can  be 
maintained  by  relying  on  concentration 
limits,  under  the  specified  conditions. 
These  concentration  limits  are 
considered  an  alternative  definition  of 
quantities  not  sufficient  to  form  a 
critical  mass  to  the  weight  limits  in  10 
CFR  150.11;  thereby,  assuring  the  same 
level  of  protection.  The  1999  EA 
concluded  that  the  1999  Order  would 
have  no  significant  radiological  or 
nonradiological  environmental  impacts. 

Proposed  Action:  For  the  proposed 
actions,  the  environmental  impacts  of 
changing  the  homogenous  contiguous 
mass  limit  from  145  kg  to  600  kg  and 
changing  the  language  and  SNM  limit 
associated  with  footnotes  "c"  and  "d"  of 
Condition  1  to  reflect  all  materials  in 
Conditions  2  and  3  would  have  the 
same  environmental  impacts  as  the  1999 
Order  and  the  no  action  alternative.  In 
the  SER  supporting  the  revision  to  the 
1999  Order,  staff  concluded  that 
including  stabilization  of  liquid  waste 
streams  containing  SNM  and  thermal 
desorption  process,  and  omitting  the 
confirmatory  testing  requirements  for 
debris  waste  could  increase  the  risk  of 
an  inadvertent  criticality.  The 
environmental  impacts  from  a  criticality 
accident  at  the  Envirocare  site  would 
include  human  health  impacts  to 
worker  and  possible  loss  of  life  to  a  few 
workers.  Given  the  proximity  of  the 
public,  human  health  impacts  to  the 
public  (such  as  motorist  on  adjacent 
roadways)  would  not  be  expected  to  be 
significant.  Gaseous  and  particulate 
emissions  during  the  criticality  could 
contaminate  land  outside  the  restricted 
area.  Cleanup  of  this  contamination 
would  have  some  short-term  impact  on 
the  environment. 

Proposed  Action  with  Additional 
Conditions:  In  the  SER  supporting  the 
revision  to  the  1999  Order,  staff 
identified  additional  conditions  that 
would  be  required  to  ensure  sufficient 
protection  of  health,  safety,  and  the 
environment.  These  include  limiting  the 
mass  of  SNM  in  liquid  waste,  requiring 
SNM  concentration  testing  following 
thermal  desorption  treatment,  reducing 


the  concentration  limit  associated  with 
footnote  "c",  and  reducing  the 
allowable  concentration  when 
confirmatory  sampling  and  testing  is  not 
conducted  by  Envirocare.  These 
conditions  would  result  in  the  same 
environmental  impact  as  the  no  action 
alternative. 

Preferred  Alternative 

The  staff  has  concluded  in  the  SER, 
dated  January  14,  2003,  for  this 
exemption  request  that  the  proposed 
action  (i.e.,  revise  the  exemption  as 
request  by  Envirocare  without 
additional  conditions)  would  not 
provide  sufficient  protection  of  health, 
safety,  and  the  environment.  Therefore, 
staffs  preferred  alternative  is  to  revise 
the  1999  Order  with  additional 
conditions.  These  include  limiting  the 
mass  of  SNM  in  liquid  waste,  requiring 
SNM  concentration  testing  following 
thermal  desorption  treatment,  reducing 
the  concentration  limit  associated  with 
footnote  "c",  and  reducing  the 
allowable  concentration  when 
confirmatory  sampling  and  testing  is  not 
conducted  by  Envirocare.  The  staff  has 
concluded  that  with  these  revised 
conditions,  the  conclusion  in  the  1999 
EA  associated  with  the  1999  Order 
remain  valid. 

Agencies  and  Persons  Consulted 

Officials  from  the  State  of  Utah. 
Department  of  Environmental  Quality, 
Division  of  Radiation  Control  were 
contacted  about  this  EA  for  the 
proposed  action  and  had  no  comments. 
Because  the  proposed  action  is  not 
expected  to  have  any  impact  on  treated 
or  endangered  species  or  historic 
resources,  the  Fish  and  Wildlife  Service 
and  State  of  Utah  Historic  Preservation 
Officer  were  not  consulted. 

III.  Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  part  51.  Based  upon  the 
foregoing  EA,  the  NRC  finds  that  the 
preferred  alternative  of  revising  the 
exemption  with  additional  conditions 
will  not  significantly  impact  the  quality 
of  the  human  environment. 

Accordingly,  the  NRC  has  decided  not 
to  prepare  an  EIS  for  the  proposed 
exemption. 

IV.  Further  Information 

The  requests  for  modifying  the  Order 
are  available  for  inspection  at  NRC's 
Public  Electronic  Reading  Room  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html  ML02 1900394  and 
ML022180270.  The  January  14.  2003, 
Safety  Evaluation  is  available  at 
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ML023470587.  The  1999  EA  is  available 
in  the  Federal  Register  at  64  FR  26463 
(May  14,  1999).  Documents  may  also  be 
obtained  from  NRC's  Public  Document 
Room  at  U.S.  Nuclear  Regulatory 
Commission,  Public  Document  Room, 
Washington,  DC  20555.  Any  questions 
with  respect  to  this  action  should  be 
referred  to  Timothy  Hams, 
Environmental  and  Performance 
Assessment  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Telephone:  (301)  415- 
6613,  Fax:  (301)  415-5398. 

Dated  at  Rockville,  Maryland  this  14th  day 
of  January,  2003. 

For  the  Nuclear  Regulatory  Commission. 
La%vrence  E.  Koka|ko, 
Acting  Chief,  Environmental  and 
Performance  Assessment  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  03-1460  Filed  1-22-03;  8:45  am] 

BILLING  CODE  7590-01-P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

January  30, 2003,  Board  of  Directors 
Meeting 

TIME  AND  date:  Thursday,  January  30, 
2003, 1:30  p.m.  (open  portion);  1:45 
p.m.  (closed  portion). 

PLACE:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  NW.,  Washington,  DC. 

STATUS:  Meeting  open  to  the  public  from 
1:30  p.m.  to  1:45  p.m.  Closed  portion 
will  commence  at  1:45  p.m.  (approx.). 

MATTERS  TO  BE  CONSIDERED: 

1.  President's  report. 

2,  Testinionials: 

1.  Lottie  L.  Shackelford. 

2.  Melvin  E.  Clark,  Jr. 

3.  John  J.  Pikarski,  Jr. 

FURTHER  MATTERS  TO  BE  CONSIDERED: 

(Closed  to  the  public,  1:45  p.m.) 

1.  Finance  project  in  Pakistan; 

2.  Finance  project  in  South  Africa; 

3.  Finance  project  in  BoUvia; 

4.  Finance  project  in  Sub-Saharan 
Africa; 

5.  Insurance  project  in  Kazakhstan; 

6.  Pending  major  projects; 

7.  Reports. 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  meeting  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
336-8438. 


Dated:  January  17,  2003. 
Connie  M.  Downs, 

Corporate  Secretary,  Overseas  Private 
Investment  Corporation. 
[FR  Doc.  03-1565  Filed  1-17-03;  4:18  pm] 
BKUNG  CODE  3210-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  WIttKlraw  From  Listing  and 
Registration  on  the  Pacific  Exchange, 
Inc.  (Aquila,  Inc.  (Formerly  Known  as 
UtiliCoip  United,  Inc.),  Common  Stoci(, 
$1.00  Par  Value)  File  No.  1-16315 

January  16,  2003. 

Aquila,  Inc.  (formerly  known  as 
UtiUCorp  United,  Inc.),  a  Delaware 
corporation  ("Issuer"),  has  fried  an 
application  with  the  Securities  and 
Exchange  Commission  ("Conunission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  12d2-2{d) 
thereimder,^  to  withdraw  its  Common 
Stock,  $1.00  par  value  ("Security"), 
from  listing  and  registration  on  the 
Pacific  Exchange,  Inc.  ("PCX"  or 
"Exchange"). 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
December  2,  2002  to  withdraw  its 
Security  from  listing  on  the  Exchange. 
The  Issuer  states  that  it  decided  to  delist 
the  Security  from  the  PCX  as  pcirt  of  the 
cost-saving  measures  currently 
employed  by  the  Issuer  in  light  of  its 
challenging  financial  situation.  In 
addition,  the  low  voliune  of  trading  in 
the  Security  (less  than  1%)  on  the  PCX 
does  not  justify  the  PCX's  listing  cost. 
The  Issuer  states  that  99.6%  of  the 
trading  in  the  Security  is  traded  on  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"). 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  the  rules  of 
the  PCX  that  govern  the  removal  of 
seciuities  from  listing  and  registration 
on  the  Exchange.  The  Issuer's 
application  relates  solely  to  the 
withdrawal  of  the  Security  from  listing 
and  registration  on  the  PCX  and  from 
registration  imder  section  12(b)3  of  the 
Act  and  shall  not  affed  its  obligation  to 
be  registered  luider  section  12(g)  of  the 
Act.4 

Any  interested  person  may,  on  or 
before  February  7,  2003,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 


NW..  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  PCX  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order         "" 
granting  the  appUcation  after  the  date 
mentioned  above,  imless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

4FR  Doc.  03-1450  Filed  1-22-03;  8:45  am] 
BUJNG  CODE  mO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Witt>draw  From  Listing  and 
Registration  on  ttte  Chicago  Stock 
Exdiange,  inc.  (DST  Systems,  Inc., 
Common  Stock,  $.01  Par  Value,  and 
Preferred  Stock  Purchase  Rights)  File 
No.  1-14036 

January  16,  2003. 

DST  Systems,  Inc.,  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Seciu-ities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereimder,2  to  withdraw  its  Common 
Stock,  $.01  par  value,  and  Preferred 
Stock  Purchase  Rights  ("Securities"), 
from  listing  and  registration  on  the 
Chicago  Stock  Exchange,  Inc.  ("CHX"  or 
"Exchange"). 

The  Issuer  states  in  its  application 
that  it  has  met  the  requirements  of  the 
rules  of  the  Exchange  (CHX  Article 
XXVni,  Rule  4)  by  complying  with 
Exchange's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration  and  by 
complying  with  all  laws  in  effect  in  the 
State  of  Delaware. 

On  May  14,  2002,  the  Board  of 
Directors  of  the  Issuer  unanimously 
approved  a  resolution  to  withdraw  the 
Issuer's  Securities  from  listing  on  the 
CHX.  In  making  the  decision  to 
withdraw  the  Securities  from  listing  and 
registration  on  the  CHX,  the  Issuer  states 
that  the  expense  and  administrative 
time  associated  with  remaining  Ust  on 
the  CHX  outweighs  the  limited 


» 15  U.S.C.  78 W). 
2  17CFR240.12d2-2(d). 
'  15  U.S.C.  78/(b). 
*  15  U.S.C.  78^(8). 


5  17CFR20O.3O-3(a)(l). 

'  15  U.S.C.  78Ad). 

» 17  CFR  24ai2d2-2(d). 
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advantages,  and  the  Issuer  no  longer 
sees  the  value  of  the  additional  market 
place.  The  Issuer  states  that  the 
Securities  have  traded  on  the  New  York 
Stock  Exchange,  Inc.  since  November 
1995. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Seciuities  from 
listing  and  registration  on  the  CHX  and 
from  registration  under  Section  12(b)  of 
the  Act  3  and  shall  not  affect  its 
obligation  to  be  registered  under  Section 
12(g)  of  the  Act." 

Any  interested  person  may,  on  or 
before  February  7,  2003,  submit  by  letter 
to  the  Secretary  of  the  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  CHX  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Jonathan  G.  Katz, 

Secretary. 

tFR  Doc.  03-1451  Filed  1-22-03;  8:45  ami 

BILUNG  COOE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25889;  File  No.  812-12845] 

American  United  Life  Insurance 
Company,  etal.;  Notice  of  Application 

January  16,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940,  as 
amended  ("1940  Act"),  providing 
exemptions  from  sections  2(a)(32),  and 
27(i)(2)(A)  of  the  1940  Act  and  rule  22c- 
1  thereunder  to  the  extent  necessary  to 
permit  the  recapture  of  certain  bonus 
credits. 

Applicants:  American  United  Life 
Insurance  Company  ("AUL"),  AUL 
American  Individual  Variable  Annuity 
Unit  Trust  (the  "Separate  Account"), 
and  OneAmerica  Securities,  Inc.  (the 


3  15U.S.C.  78/(b). 
M5  U.S.C.  78/(g). 
5  17CFR200.30-3(a)(l). 


"Distributor"),  collectively  the 
"Applicants." 

SUMMARY  OF  APPLICATION:  AppUcants 
seek  an  order  pursuant  to  Section  6(c) 
of  the  1940  Act  exempting  them,  to  the 
extent  deemed  necessary,  from  Sections 
2(a)(32)  and  27(i){2)(A)  of  the  1940  Act 
and  Rule  22c-l  thereunder,  to  permit 
AUL  to  recapture  part  or  all  of  a  credit 
applied  to  premium  payments  made 
within  the  first  twelve  months  after  a 
Contract  is  issued,  in  the  following 
instances:  (i)  When  a  Contract  owner 
exercises  the  Contract's  free  look 
provision;  and  (ii)  when  a  Contract 
owner  makes  any  withdrawal  from  a 
Contract  within  the  first  seven  Contract 
years.  Applicants  request  that  the  order 
extend  to  other  variable  annuity 
contracts  that  are  substantially  similar 
in  all  material  respects  to  the  Contracts 
that  AUL,  its  affiliates  and  successors  in 
interest  may  issue  in  the  future. 
RUNG  DATE:  The  application  was  filed 
on  June  28,  2002,  and  amended  and 
restated  on  November  8,  2002, 
December  26,  2002  and  January  16, 
2003. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  theCommission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  February  10,  2003,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit, 
or  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary',  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
Applicants:  c/o  John  C.  Swhear,  Esq., 
American  United  Life  Insurance 
Company,  One  American  Square, 
Indiai^apolis,  Indiana  46282.  Copies  to: 
Ethan  D.  Corey,  Esq.,  Dechert,  1775  Eye 
Street,  NW.,  Washington,  DC  20006- 
2401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  F.  Scott,  Attorney,  or  Loma  J. 
MacLeod,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
•  application;  the  complete  application 
may  be  obtained  for  a  fee  from  the 


Public  Reference  Branch  of  the 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549  (202)  942-8090. 

Applicants'  Representations 

1.  AUL  is  an  Indiana  stock  insurance 
company.  AUL  is  the  depositor  and 
sponsor  of  the  Separate  Accoimt,  a 
separate  account  established  under 
Indiana  law. 

2.  The  Separate  Account  is  registered 
with  the  Commission  under  the  1940 
Act  as  a  unit  investment  trust.  AUL 
owns  the  assets  of  the  Separate  Account 
that  supports  obligations  under  certain 
individual  variable  annuity  contracts 
(the  "Contracts").  The  Separate  Accoimt 
is  currently  divided  into  sub-accounts 
referred  to  as  Investment  Accounts. 
Each  Investment  Account  invests 
exclusively  in  shares  of  one  of  the 
underlying  open-end  management 
investment  companies,  or  series  thereof, 
available  as  investment  options  under 
the  Contracts.  Premiums  may  be 
allocated  to  one  or  more  Investment 
Accounts  available  under  a  Contract. 
AUL  may  in  the  future  establish 
additional  Investment  Accounts  of  the 
Separate  Account,  which  may  invest  in 
other  securities,  mutual  funds,  or 
investment  vehicles. 

3.  The  individual  variable  annuity 
contracts,  which  are  issued  by  AUL 
through  the  Distributor,  are  unbimdled. 
That  is,  there  is  a  base  contract,  with  a 
standard  death  benefit,  and  annuity 
payout  options,  as  well  as  transfer 
privileges  and  dollar  cost  averaging. 
Other  features  under  the  contract 
include  several  optional  benefit  riders 
that  may  be  added  at  the  time  the 
Contract  is  issued  for  an  additional 
asset-based  fee.  The  Contract  has  the 
following  charges:  (i)  A  deferred  sales 
charge  as  a  percentage  of  contributions 
withdrawn  as  described  above;  (ii)  an 
administrative  expense  fee  equal  to 
0.15%  of  average  Variable  Accoimt 
value  on  an  annual  basis;  (iii)  an  annual 
Contract  fee  of  $50  for  contracts  with 
Account  Values  less  than  $20,000;  $30 
for  contracts  with  Account  Values 
$20,000  or  greater,  but  less  than 
$50,000;  and  $0  for  contracts  with  - 
Account  Values  $50,000  or  greater;  (iv) 
a  mortality  and  expense  risk  charge 
equal  to  1.15%  of  average  Variable 
Account  value  on  an  annual  basis;  and 
(v)  any  applicable  charge  for  each  of  the 
selected  riders,  described  in  the 
Application.  Contract  owners  in  certain 
states  may  also  be  required  to  pay  any 
applicable  state  premium  tax.  In 
addition,  assets  invested  in  the 
Investment  Accounts  are  charged  with 
the  annual  operating  expenses  of  the 
underlying  Funds. 
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4.  Premiums  under  the  Contracts  may 
vary  in  amount  and  frequency,  subject 
to  certain  Hmitations.  The  Contracts  also 
provide  for  the  accumidation  of  values 
either  on  a  variable  basis,  a  fixed  basis, 
or  both,  as  well  as  several  options  for 
fixed  and  variable  annuity  payments  to 
begin  on  a  futiire  date.  Premiiun 
pa)Tnents  under  the  Contracts  may  be 
made  at  any  time  during  the  Contract 
owner's  life  and  before  the  Contract's 
annuity  date.  The  Contract  owner  has 
the  right  to  retxun  the  Contract  for  any 
reason  within  the  "free  look"  period, 
which  is  a  ten-day  period  beginning 
when  the  Contract  owner  receives  the 
Contract.  If  a  particular  state  requires  a 
longer  free  look  period,  then  eligible 
Contract  owners  in  that  state  will  be 
allowed  the  longer  statutory  period  to 


return  the  Contract.  The  returned 
Contract  will  be  deemed  void  and  AUL 
will  refund  the  Account  Value,  which  is 
the  total  sum  of  a  Contract  owner's 
interest  in  the  Variable  Account  and  the 
Fixed  Accoimt(s).  Initially,  the  Account 
Value  is  equal  to  the  initial  premium 
less  any  applicable  premiiun  tax  and 
thereafter  reflects  the  net  result  of 
premiums,  investment  experience, 
charges  deducted,  and  any  withdrawals 
taken. 

5.  The  optional  Extra  Credit  Premium 
Rider  offers  a  credit  of  3%,  5%  or  6% 
of  thfe  total  first  year  premiiun  pajonents 
(the  "Credit").  The  Contract  owner  may 
select  the  3%  Credit  rider  only  when  the 
Six  Year  Contract  Withdrawal  Charge 
Rider  is  selected.  If  a  Contract  owner 
selects  the  Extra  Credit  Premium  Rider 


at  the  time  of  appUcation,  AUL  will 
credit  an  extra  amount  to  the  Contract 
each  time  the  Contract  owner  makes  a 
premium  payment  within  the  first 
twelve  months  after  the  Contract  is 
issued.  AUL  will  allocate  Credit 
amounts  pro  rata  among  the  Investment 
Accounts  in  the  same  ratio  as  the 
premium  payment  to  which  the  Credit 
relates.  AUL  will  fund  the  Credit 
amounts  from  its  general  account  assets. 

The  aimual  charge  for  the  Credit  Rider 
will  be  initially  set  at  0.55%,  0.65%  and 
0.75%,  of  average  Account  Value, 
respectively,  for  the  3%,  5%  and  6% 
Credit  amounts.  This  rider  charge  will 
apply  until  the  Credit  is  totally  vested, 
according  to  the  following  vesting 
schedule: 


Contract  year 

3%  credit 
(percent) 

5%  credit 
(percent) 

6%  credit 
(percent) 

1  ... 

2  ... 

0 
0 

25 

50 

75 

100 

100 

100 

0 
0 

16.67 
33.33 
50 
66.67 
83.33 
100 

0 

4  167 

3 

16  67 

4 : 

33  33 

S 

• 

50 

fi 

66  67 

7  .,. 

83  33 

8 ; 

100 

L, 


,  will  discontinue  the  charge  for 
the  Extra  Credit  Premium  Rider  at  the 
end  of  the  fifth  contract  year  for  the  3% 
Extra  Credit  Premium  Rider  and  at  the 
end  of  the  seventh  contract  year  for  the 
5%  and  6%  Extra  Credit  Premium 
Riders. 

6.  If  a  Contract  owner  exercises  the 
free  look  right,  his  or  her  Account  Value 
will  be  adjusted  to  reflect  the  recapture 
of  non-vested  Credit  amounts  paid  on 
the  Contract,  consistent  with  the  vesting 
schedule  above.  However,  any  earnings 
or  loss  on  the  non-vested  Credit  will  be 
fuUy  vested  and  considered  part  of  the 
Account  Value.  AUL  will  refund  the 
premium  paid  in  those  states  where 
required  by  law  and  for  individual 
retirement  annuities.  In  all  other  cases, 
the  Contract  owner  bears  the  investment 
risk  during  the  period  prior  to  AUL's 
receipt  of  request  for  cancellation.  In 
addition,  all  or  part  of  the  Credit  may  be 
recaptured  by  AUL  if  the  Contract 
owner  makes  a  withdrawal  in  the  first 
seven  contract  years,  depending  upon 
the  vesting  schedule  above.  Regardless 
of  whether  or  not  the  Credit  is  vested, 
all  gains  or  losses  attributable  to  the 
Credit  are  part  of  the  Contract  owner's 
Contract  value  and  are  immediately 
vested. 

7.  During  the  lifetime  of  the 
annuitant,  at  any  time  before  the 
annuity  date  and  subject  to  the 


limitations  under  any  applicable 
qualified  plan  and  applicable  law,  a 
Contract  owner  may  surrender  a 
Contract  or  take  a  withdrawal  from  a 
Contract.  A  withdrawal  may  be 
requested  for  a  specified  percentage  or 
dollar  amount  of  a  Contract  owner's 
Account  Value.  Upon  payment,  the 
Contract  owner's  Account  Value  will  be 
reduced  by  an  amount  equal  to  the 
payment,  any  applicable  withdrawal 
charge,  calculated  as  a  percentage  of 
first  year  premium,  and  any  recapture  of 
non-vested  Credit  amounts  consistent 
with  the  vesting  schedule  above.  The 
withdrawal  charge  is  based  on  the 
following  schedule: 


Contract  year 

Withdrawal 

charge 
percentage 

1  

7 

2 

6 

3 

5 

4 

4 

5 

3 

6 

2 

7 

1 

8 : 

0 

An  amount  withdrawn  during  a 
Contract  year,  referred  to  as  the  "free 
withdrawal  amount,"  will  not  be  subject 
to  an  otherwise  applicable  withdrawal 
charge.  The  free  withdrawal  amount  is 
12%  of  Account  Value,  including  any 


vested  and  non-vested  Credit  amounts, 
at  the  beginning  of  the  Contract  year  in 
which  the  withdrawal  is  being  made. 

8.  Applicants  state  that  if  a  contract 
owner  has  not  chosen  an  Extra  Credit 
Premium  Rider,  AUL  will  first  provide 
a  12%  free  withdrawal  amount,  which 
is  calculated  based  on  the  Account 
Value  at  the  most  recent  contract 
anniversary.  Any  amounts  withdrawn  in 
excess  of  the  free  withdrawal  amount 
will  be  assessed  a  withdrawal  charge 
based  on  the  table  above.  The 
withdrawal  charge  is  calculated  as  a 
percentage  of  first  year  premium  not 
previously  withdrawn.  After  the 
withdrawal,  the  first  year  premium 
amount  upon  which  a  withdrawal 
charge  may  be  assessed  in  the  future  is 
reduced  by  the  total  amount  of  the 
withdrawal,  which  includes  the  free 
withdrawal  amount. 

9.  Applicants  further  state  that,  if  a 
contract  owner  has  chosen  an  Extra 
Credit  Premium  Rider,  AUL  will  first 
provide  a  12%  free  withdrawal  amount. 
Next,  any  amounts  withdrawn  in  excess 
of  the  free  withdrawal  amount  will  be 
subject  to  a  recapture  of  non-vested 
Credit  amounts  (see  vesting  schedule  in 
paragraph  5  above,  explaining  the 
"Extra  Credit  Premium  Rider")  and 
assessed  a  withdrawal  charge  as 
described  above.  The  credit  will  be 
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recaptvired  in  proportion  to  the  amount 
in  excess  of  the  free  withdrawal  amount. 

After  the  withdrawal,  the  first  year 
premium  eunount  from  which  non- 
vested  Credit  amounts  may  be 
recaptured  and  upon  which  a 
withdrawal  charge  may  be  assessed  in 
the  future,  is  reduced  by  the  total 
amoimt  of  the  withdrawal,  which 
includes  the  firee  withdrawal  amount.  In 
other  words,  while  a  withdrawal  charge 
will  be  assessed  and  credit  recaptured 
only  on  the  amount  in  excess  of  the  free 
withdrawal  amoxmt,  the  premium  upon 
which  future  recaptures  and 
withdrawals  may  be  assessed  is  reduced 
by  the  total  amount  of  the  withdrawal. 
Once  the  remaining  premium  is  reduced 
to  zero,  no  further  withdrawal  charges 
may  be  assessed  and  no  further  credits 
may  be  recaptured,  since  withdrawal 
charges  and  recaptures  are  based  on  first 
year  premium,  and  the  first  year 
premium  has  been  exhausted. 

10.  The  Six  Year  Contract  Withdrawal 
Charge  Rider  will  reduce  the 
withdrawal  charge  period  by  two  years. 
The  final  two  years  of  the  withdrawal 
charge  will  be  dropped,  and  the 
withdrawal  charges  assessed  diuing  the 
previous  years  are  consistent  with  the 
Withdrawal  Charge  schedule  listed 
above.  The  annual  charge  for  this  rider 
will  be  initially  set  at  0.30%  of  average 
Value.  The  3%  optional  Extra  Credit 
Premium  Rider  must  be  selected  with 
the  Six  Year  Contract  Withdrawal 
Charge  Riger.  No  other  Extra  Credit 
Premium  Rider  is  available  with  this 
rider. 

1 1 .  The  Long  Term  Care  Facility  and 
Terminal  Illness  Rider  provides  a 
waiver  of  both  withdrawal  charges  and 
recapture  of  Credits  if  the  Extra 
Premium  Rider  is  selected,  on 
withdrawals  that  qualify  imder  the 
Rider.  Therefore,  under  the  rider,  if  a 
Contract  owner  is  confined  for  a 
continuous  90-day  period  to  a  long-term 
care  facility  or  for  a  30-day  period  to  a 
hospital,  as  defined  by  the  rider 
provisions.  Withdrawal  charges  will  not 
apply  and  Credits  will  not  be 
recaptured,  if  the  Extra  Credit  Premium 
Rider  is  selected.  In  addition,  if  the 
Contract  owner  has  been  diagnosed  by 

a  physician  to  have  a  terminal  illness, 
as  defined  by  the  rider,  and  AUL  has 
received  a  physician's  letter  at  its  home 
office,  no  withdrawal  charges  will  be 
deducted  upon  withdrawal,  and  no 
Credits  will  be  recaptured,  if  the  Extra 
Credit  Premium  Rider  is  chosen.  The 
charge  for  this  benefit  is  included  in  the 
base  mortality  and  expense  risk  charge. 

Applicants'  Legal  Analysis 

1.  Section  27{i)  of  the  1940  Act  was 
added  to  the  Act  to  implement  the 


purpose  of  the  National  Securities 
Markets  Improvement  Act  of  1996. 
Section  27(i)(2)(A)  of  the  1940  Act 
provides  that  it  shall  be  unlawful  for  a 
separate  account  or  sponsoring 
insurance  company  to  sell  a  contract 
funded  by  the  registered  separate 
account  unless  such  contract  is  a 
redeemable  security.  Section  2(a)(32) 
defines  "redeemable  security"  as  any 
security,  other  than  short-term  paper, 
under  the  terms  of  which  the  holder, 
upon  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his  or 
her  proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof. 

2.  Applicants  assert  that  the  recapture 
of  the  Credit  in  the  circumstances  set 
forth  in  this  application  would  not 
deprive  a  Contract  owner  of  his  or  her 
proportionate  share  of  the  issuer's 
current  net  assets.  A  Contract  owner's 
interest  in  the  Credit  allocated  to  his  or 
her  Contract  value  upon  receipt  of  a 
contribution  is  not  fully  vested  luitil  the 
eighth  contract  year.  Until  the  right  to 
recaptiue  has  expired  and  any  Credit 
amount  is  vested,  AUL  retains  the  right 
and  interest  in  the  Credit,  although  not 
in  the  earnings  attributable  to  that 
amount.  Thus,  Applicants  assert,  when 
AUL  recaptiues  any  Credit,  it  is  merely 
retrieving  its  own  assets,  and  the 
Contract  owner  has  not  been  deprived  of 
a  proportionate  share  of  the  applicable 
Separate  Account's  assets  because  his  or 
her  interest  in  the  Credit  has  not  vested. 

3.  Applicants  additionally  represent 
that  permitting  a  Contract  owner  to 
retain  a  Credit  under  a  Contract  upon 
the  exercise  of  the  free  look  provision 
would  not  only  be  unfair,  but  would 
also  encourage  individuals  to  purchase 
a  Contract  with  no  intention  of  keeping 
it  and  to  return  it  for  a  quick  profit. 
Furthermore,  the  recaptiu-e  of  the  full 
amount  of  Credits  applied  to  premium 
payments  made  within  the  first  twelve 
months  after  issuance  is  designed  to 
provide  AUL  with  a  measure  of 
protection  against  anti-selection.  The 
risk  here  is  that,  rather  than  spreading 
contributions  over  a  number  of  years,  a 
Contract  owner  might  make  very  large 
contributions  during  the  first  Contract 
year,  the  Credits  vest,  the  Contract 
owner  then  retxuns  the  Contract  and  is 
permitted  to  keep  the  Credit  amounts, 
thereby  leaving  AUL  little  time  to  ^^ 
recover  the  cost  of  the  Credits. 

4.  For  the  foregoing  reasons. 
Applicants  submit  that  the  provisions 
for  recapture  of  Credits  under  the 
Contracts  and  other  variable  annuity 
contracts  that  are  substantially  similar 
in  all  material  respects  to  the  contracts 
described  in  the  application,  that  AUL, 
its  affiliates  and  successors  in  interest 


may  issue  in  the  futiu-e  ("Future 
Contracts"),  do  not  violate  Sections 
2(a){32)  and  27(i)(2)(A)  of  the  1940  Act 
because  the  recapture  would  not 
deprive  a  Contract  owner  of.his  or  her 
proportionate  share  of  the  issuer's 
ciuxent  net  assets. 

5.  Applicants  further  assert  that  a 
Contract  owner's  interest  in  the  Credit 
allocated  to  his  or  her  Contract  value 
upon  receipt  of  a  contribution  is  not 
fully  vested  imtil  the  eighth  contract 
year,  when  the  right  to  recapture  has 
expired  and  any  Credit  amount  has 
vested.  Until  that  time,  Applicants  state, 
AUL  retains  the  right  and  interest  in  the 
Credit,  although  not  in  the  earnings 
attributable  to  that  amoimt.  Thus,  when 
AUL  recaptures  any  Credit,  it  is  merely 
retrieving  its  own  assets,  and  the 
Contract  owner  has  not  been  deprived  of 
a  proportionate  share  of  the  applicable 
Separate  Account's  assets  because  his  or 
her  interest  in  the  Credit  has  not  vested. 

6.  In  addition  Applicants  state, 
permitting  a  Contract  owner  to  retain  a 
Credit  under  a  Contract  upon  the 
exercise  of  the  free  look  provision 
would  not  only  be  unfair,  but  would 
also  encourage  individuals  to  purchase 
a  Contract  with  no  intention  of  keeping 
it  and  to  return  it  for  a  quick  profit.  On 
the  other  hand.  Applicants  assert,  the 
recapture  of  the  full  amount  of  Credits 
applied  to  premium  payments  made 
within  the  first  twelve  months  after 
issuance  is  designed  to  provide  AUL 
with  a  measure  of  protection  against 
such  anti-selection. 

7.  Applicants  submit  that  the 
application  of  a  Credit  to  premium 
payments  made  under  the  Contracts 
should  not  raise  any  questions  as  to 
AUL's  compliance  with  the  provisions 
of  Section  27(i).  However,  to  avoid  any 
uncertainty  as  to  full  compliance  with 
the  1940  Act,  Applicants  request  an 
exemption  from  Section  2(a)(32)  and 
27(i)(2){A),  to  the  extent  deemed 
necessary,  to -permit  the  recapture  of  any 
Credit  under  the  cfrcumstances 
described  in  this  application  without 
the  loss  of  relief  from  Section  27 
provided  by  Section  27(1). 

8.  Rule  22c-l,  promulgated  under 
Section  22(c)  of  the  1940  Act,  prohibits 
a  registered  investment  company 
issuing  any  redeemable  security  from 
selling,  redeeming,  or  repurchasing  any 
such  security  except  at  a  price  based  on 
the  current  net  asset  value  of  such 
security  which  is  next  computed  after 
receipt  of  a  tender  of  such  security  for 
redemption  or  of  an  order  to  purchase 
or  sell  such  seciu-ity.  Rule  22c-l  is 
intended  to  avoid  the  dilution  of  the 
value  of  outstanding  redeemable 
securities  of  registered  investment 
companies  through  their  sale  at  a  price 
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below  net  asset  value  or  repurchase  at 
a  price  above  it,  and  other  unfair  results, 
including  speculative  trading  practices. 

9.  The  proposed  recapture  oi  the 
Credit,  Applicants  assert,  does  not  pose 
such  a  threat  of  dilution,  nor  does  it 
promote  speculative  trading  practices, 
calculated  to  take  advantage  of 
backward  pricing,  the  two  evils  that 
Rule  22c-l  was  intended  to  eliminate  or 
reduce.  To  effect  a  recapture  of  a  Credit, 
AUL  will  redeem  interests  in  a  Contract 
at  a  price  determined  on  the  basis  of  the 
current  accumulation  unit  value(s)  of 
the  Investment  Account(s)  to  which  the 
Contract  owner's  Contract  value  is 
allocated.  The  amount  recaptured  will 
equal  the  amount  of  the  Credit  paid  out 
of  AUL's  general  account  assets. 
Although  the  Contract  owner  will  be 
entitled  to  retain  any  investment  gain 
attributable  to  the  Credit,  the  amount  of 
that  gain  will  be  determined  on  the 
basis  of  the  current  accumulation  luiit 
values  of  the  applicable  Investment 
Accounts.  Thus,  Applicants  assert,  no 
dilution  will  occur  upon  the  recapture 
of  the  Credit. 

10.  Applicants  argue  that  because 
neither  of  the  harms  that  Rule  22c-l 
was  meant  to  address  is  foiuid  in  the 
recapture  of  the  Credit,  Rule  22c-l 
should  not  apply  to  any  Credit. 
However,  to  avoid  any  uncertainty  as  to 
full  compliance  with  the  1940  Act, 
Applicants  request  an  exemption  from 
the  provision  of  Rule  22c-l  to  the  extent 
deemed  necessary  to  permit  them  to 
recaptvue  the  Credit  under  the  Contracts 
and  Future  Contracts. 

11.  Applicants  submit  that  their 
request  for  an  order  that  applies  to  the 
Separate  Account  and  any  Future 
Accounts  established  by  AUL,  in 
coimection  with  the  issuance  of  the 
Contracts  and  Future  Contracts,  is 
appropriate  in  the  public  interest.  Such 
an  order  would  promote 
competitiveness  in  the  variable  annuity 
market  by  eliminating  the  need  to  file 
redundant  exemptive  applications, 
thereby  reducing  administrative 
expenses  and  maximizing  the  efficient 
use  of  Applicants'  resources.  Applicants 
further  submit  that  Investors  would  not 
receive  any  benefit  or  additional 
protection  by  requiring  Applicants  to 
repeatedly  seek  exemptive  relief  that 
would  present  no  issue  under  the  Act 
that  has  not  aheady  been  addressed  in 
this  application.  Additionally, 
Applicants  state  that  requiring 
Applicemts  to  file  additional 
applications  would  impair  Applicants' 
ability  to  take  advantage  of  business 
opportunities  as  they  arise.  Further,  if 
Applicants  were  required  repeatedly  to 
seek  exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 


application,  investors  would  not  receive 
any  benefit  or  additional  protection 
thereby.  Applicants  undertake  that 
Future  Contracts  funded  by  the  Separate 
Accounts  or  by  Future  Accounts,  which 
seek  to  rely  on  the  order  issued 
pursuant  to  this  Application,  will  be 
substantially  similar  to  the  Contracts  in 
all  material  aspects. 

Conclusion 

Section  6(c)  of  the  Act,  in  pertinent 
part,  provides  that  the  Commission,  by 
order  upon  application,  may 
conditionally  or  unconditionally 
exempt  any  persons,  secvuity  or 
transaction,  or' any  class  or  classes  of 
persons,  securities  or  transactions,  fi-om 
any  provisions  of  the  Act,  or  any  rule  or 
regulation  thereunder,  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  submit,  for  the 
reasons  stated  herein,  that  their 
exemptive  requests  meet  the  standards 
set  out  in  Section  6(c)  and  that  an  order 
should,  therefore,  be  granted. 

For  the  Commission  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland,' 
Deputy  Secretary. 
[PR  Doc.  03-1453  Filed  1-22-03;  8:45  am) 
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January  14,  2003. 

Pursuant  to  Section  19(b)(1)  o^e 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
August  12,  2002,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 


proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  adjust 
the  trade  comparison  fees  for  GSCC 
members  that  use  GSCC's  real  time  trade 
matching  ("RTTM")  process  but  do  not 
submit  trade  data  on  an  interactive  and 
timely  basis. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Since  its  inception  in  December  2000, 
GSCC's  RTTM  service  has  grown  to 
encompass  an  increasing  portion  of 
trades  that  are  submitted  to  GSCC.  The 
expansion  of  the  use  of  RTTM  for 
government  securities,  its  introduction 
for  mortgage  backed  securities  products 
(which  is  scheduled  for  September 
2002),  and  ultimately  its  use  for  other 
fixed-income  products  remains  GSCC's 
most  significant  initiative. 

In  order  to  encourage  members  to 
shift  to  interactive  processing,  GSCC 
imposed,  effective  July  1,  2001,  a  five- 
cent  per  side  comparison  surcharge  for 
non-interactive  members.^  The 
imposition  of  this  financial  incentive 
and  the  growing  use  of  interactive 
messaging  in  coimection  with  the  RTTM 
service  have  not,  however,  ensured  that 
members  are  submitting  transaction  data 
promptly  after  trade  execution. 

In  order  to  ensure  that  members  not 
only  participate  in  the  RTTM  process 
but  also  submit  transaction  data  on  a 
timely  basis  and  in  order  to  cover  the 
cost  of  batch  processing,  GSCC  is 
imposing  the  following  new  fees  (which 
fees  are  in  addition  to  the  normal  50- 
cent  per  side  comparison  fee  and  in  Ueu 
o/the  ciurent  five  cent  per  side 
surcharge): 


■  15  U.S.C.  78s(b){l). 


^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCX. 

*  A  transaction  is  considered  non-interactive  if  it 
is  submitted  more  than  one  hour  after  its  execution. 
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1.  For  members  that  participate  in 
GSCC's  RTTM  process  using  a  GSCC 
Interactive  Submission  method,''  there 
is  no  charge. 

2.  For  a  member  that  participates  in 
GSCC's  RTTM  process  using  multi- 
batch  submissions  or  submits  data  to 
GSCC  via  terminal:  (a)  Ten  cents  per 
side  imposed  on  all  of  its  comparison 
activity  if  at  least  80%  of  its  overall 
activity  is  submitted  to  GSCC  within 
one  hour  of  trade  execution  and  (b)  25 
cents  per  side  fee  imposed  on  all  of 
its  comparison  activity  if  more  than 
20%  of  its  overall  activity  is  not 
submitted  to  GSCC  within  one  hour  of 
trade  execution. 

The  percentage  calculations  described 
above  will  only  be  applied  to  data  on 
new  activity  (i.e.,  not  on  cancellations 
or  modifications). 

The  fees  became  effective  on 
September  1,  2002,  for  netting  members 
and  on  January  1,  2003,  for  comparison- 
only  members. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  because  it 
involves  a  change  to  GSCC's  fee 
structm^e  that  will  encourage  members 
to  move  to  interactive  processing  and 
thereby  allow  GSCC  and  its  members  to 
achieve  important  risk  management 
benefits. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 


*  An  "Interactive  Submission  Method"  ("ISM")  is 
defined  in  GSCC's  rules  as  "a  trade  submission 
method  that  is  used  to  submit  data  on  individual 
trades  to  (GSCC)  immediately  after  trade  execution 
pursuant  to  communication  links,  formats, 
timeframes,  and  deadlines  established  by  (GSCC) 
for  such  purpose.  The  IISM]  includes  two  different 
types  of  submission  methods:  (i)  Computer-to- 
computer,  where  the  trade  is  fed  to  (GSCC's] 
computer  directly  from  the  submitter's  computer, 
and  (ii)  terminal  interface,  where  the  trade  is 
manually  entered  into  [GSCC'sl  system. 


19(b)(3){A){ii)  of  the  Acts  and  Rule  19b- 
4(f)(2)  ^  thereunder  because  the 
proposed  rule  change  is  changing  a  due, 
fee,  or  other  charge.  At  any  time  within 
sixty  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
suriunarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  hfW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-GSCC-2002-06.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
•  review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington.  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  GSCC's 
principal  office.  All  submissions  should 
refer  to  File  No.  GSCC-2002-06  and 
should  be  submitted  within  February 
13. 2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Sepretary. 
(FR  Doc.  03-1452  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE   ' 
COMMISSION 

Self-Regulatory  Organizations;  Order 
Granting  Application  To  Strilte  From 
Listing  and  Registration;  The 
International  Securities  Exchange,  Inc. 
(The  Options  Clearing  Corporation, 
Call  and  Put  Option  Contracts 
Respecting  Certain  Underlying 
Securities)  File  No.  1-7167 

January  16,  2003. 

The  International  Securities 
Exchange,  Inc.  ("ISE"  or  "Exchange") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Seciuities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(c) 
thereunder,^  to  strike  from  listing  and 
registration  on  the  Exchange  the  call 
and  put  option  contracts  issued  by  The 
Options  Clearing  Corporation  respecting 
the  imderlying  securities  described 
below. 

ISE  Rule  503(a)  generally  provides 
that,  whenever  the  Exchange  determines 
that  an  underlying  security  previously 
approved  for  options  transactions  on  the 
Exchange  should  no  longer  be  approved, 
whether  because  it  does  not  meet  the 
standards  for  continued  approval  or  for 
any  other  reason,  the  Exchange  shall  not 
open  any  additional  options  series  of 
that  class  for  trading,  and  may  take  steps 
thereafter  to  prohibit  opening  purchase 
transactions  in  options  series  of  that 
class  previously  opened  to  the  extent  it 
deems  such  actions  appropriate.  When  ' 
an  underlying  security  becomes  no 
longer  approved  for  options 
transactions,  the  Exchange  may  apply  to 
strike  the  related  option  contracts  from 
listing  and  trading  once  all  such  option 
contracts  have  expired.  Under  this 
provision,  the  ISE  has  determined  to 
strike  from  listing  and  trading  the  call 
and  put  option  classes  relating  to  the 
underlying  common  stock  of  the 
following  companies: 

EntreMed,  Lie.  (ENMD) 
Interwoven.  Inc.  (IWOV) 
Kmart  Corporation  (KMRTQ) 

The  Commission,  having  considered 
the  facts  stated  in  the  ISE's  application 
and  having  due  regard  for  the  public 
interest  and  protection  of  investors, 
orders  that  the  application  be.  and  it 
hereby  is,  granted,  effective  at  the 
opening  of  business  on  January  17, 
2003. 


5  15  U.S.C.  78s(b)(3)(A)(ii). 
6l7CFR240.19b-4(f)(2). 
'  17  CFR  2(K).30-.3(a)(12). 


'  15  use.  78y(d). 

2  17  CFR  240.12d2-2(c). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 3 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  03-1449  Filed  1-22-03;  8:45  am] 
BILUNG  CODE  801(M)1-M 


DEPARTMENT  OF  STATE 

[Public  Notice  4251]  ' 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
International  Visitor  Program 
Assistance  Awards 

SUMINARY:  The  Office  of  International 
Visitors  of  the  Division  of  Professional 
and  Cultural  Exchanges,  of  the  Bureau 
of  Educational  and  Cultural  Affairs 
(ECA/PE/V),  United  States  Department 
of  State  (DoS)  announces  an  open 
competition  for  assistance  awards  to 
develop  and  implement  International 
Visitor  Programs  (IVP).  The  IVP  seeks  to 
increase  mutual  understanding  between 
the  U.S.  and  foreign  publics  through 
carefully  designed  professional 
programs  for  approximately  4,600 
foreign  visitors  per  year  from  all  regions 
of  the  world.  The  awards  will  fund 
programming  for  a  minimum  of  100  and 
a  maximimi  of  550  International  Visitors 
(rVs).  Funding  will  be  for  FY-2004 
(October  1,  2003— September  30.  2004). 
Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  U.S.C.  501(c)(3)  and  not 
already  receiving  Office  of  International 
Visitor  assistance  awards  for  FY-2004 
may  submit  proposals.  [See  Project 
Objectives,  Goals  and  Implementation 
(POGI)  for  definitions  of  program- 
related  terminology.] 

The  intent  of  this  announcement  is  to 
provide  the  opportunity  for 
organizations  to  develop  and  implement 
a  variety  of  programs  for  International 
Visitors  from  multiple  regions  of  the 
world  or  from  a  single  region.  (Please 
refer  to  POGI  for  breakdovtm  of  regions). 
The  award  recipients  will  function  as 
national  program  agencies  (NPAs)  and 
will  work  closely  with  Department  of 
State  Bureau  staff,  who  will  guide  them 
through  programmatic,  procedural  and 
budgetary  issues  for  the  full  range  of  IV 
programs.  (Hereafter,  the  terms  "award 
recipient"  and  "national  program 
agency"  will  be  used  interchangeably  to 
refer  to  the  grantee  organization(s).) 

Program  Information 

Overview;  The  International  Visitor 
program  seeks  to  increase  mutual 


M7CFR20O.30-3(a)(l). 


understanding  between  the  U.S.  and 
foreign  publics  through  carefully 
designed  professional  programs.  FV 
programs  support  U.S.  foreign  policy 
objectives.  Participants  are  current  or 
potential  foreign  leaders  in  govenmient, 
politics,  media,  education,  science, 
labor  relations,  NGOs,  the  arts,  and 
other  key  fields.  They  are  selected  by 
officers  of  U.S.  embassies  overseas  and 
approved  by  the  DoS  staff  in 
Washington,  DC.  Since  the  program's 
inception  in  1940,  there  have  been  more 
than  140,000  distinguished  participants 
in  the  program.  Almost  200  program 
alumni  subsequently  became  heads  of 
state  or  government  in  their  home 
countries.  All  FV  programs  must 
maintain  a  non-partisan  character. 

The  Bureau  seeks  proposals  from  non- 
profit organizations  for  development 
and  implementation  of  professional 
programs  for  Bureau-sponsored 
International  Visitors  to  the  U.S.  Once 
the  awards  are  made,  separate  proposals 
will  be  required  for  each  group  project 
[Single  Coimtry  (SCP)*,  Sub-Regional 
(SRP)*,  Regional  (RP)*,  and  Multi- 
Regional  (MRP)*)  as  well  as  less  formal 
proposals  for  Individual  and  Individuals 
Traveling  Together  (ITT)*  programs.  At 
this  time  proposals  are  not  requfred  for 
Voluntary  Visitor  (VolVis)*  programs. 
Each  program  will  be  focused  on  a 
substantive  theme.  Some  typical  IV 
program  themes  are:  (1)  U.S.  foreign 
policy;  (2)  U.S.  government  and 
political  system;  (3)  economic 
development;  (4)  education;  (5)  media; 
(6)  information  technology;  (7)  freedom 
of  information;  (8)  NGO  management; 
(9)  women's  issues;  (10)  tolerance  and 
diversity;  (11)  counter-terrorism;  (12) 
democracy  and  human  rights;  (13)  rule 
of  law;  (14)  international  crime;  and  (15) 
environmental  issues.  *  IV  programs 
must  conform  to  all  Bureau 
requirements  and  guidelines.  *Please 
refer  to  the  Program  Objectives,  Goals, 
and  Implementation  (POGI)  document 
for  a  more  detailed  description  of  each 
type  of  IV  program. 

Guidelines:  Goals  and  objectives  for 
each  specific  IV  program  will  be  shared 
with  the  award  recipients  at  an 
appropriate  time  following  the 
announcement  of  the  assistance  awards. 
DoS  will  provide  close  coordination  and 
guidance  throughout  the  duration  of  the 
awards.  Award  recipients  will  consult 
closely  with  the  responsible  ECA/PE/V 
Program  Officer  throughout  the 
development,  implementation,  and 
evaluation.of  each  IV  program.  They 
should  demonstrate  the  potential  to 
develop  the  following  types  of 
programs. 

1 .  Programs  must  contain  substantive 
meetings  that  focus  on  foreign  policy 


goals  and  program  objectives  and  are 
presented  by  experts.  Meetings,  site 
visits,  and  other  program  activities 
should  promote  dialogue  between 
participants  and  their  U.S.  professional 
counterparts.  Programs  must  be 
balanced  to  show  different  sides  of  an 
issue. 

2.  Most  programs  will  be  21  to  30 
days  in  length  and  will  begin  in 
Washington,  D.C.,  with  an  orientation 
and  overview  of  the  issues  and  a  central 
examination  of  federal  policies 
regarding  these  issues.  Well-paced 
program  itineraries  usually  include 
visits  to  {out  or  five  conununities. 
Program  itineraries  ideally  include 
urban  and  nu^  small  communities  in 
diverse  geographical  and  cultural 
regions  of  the  U.S.,  as  appropriate  to  the 
program  theme. 

3.  Programs  should  provide 
opportunities  for  participants  to 
experience  the  diversity  of  American 
society  and  culture.  Participants  in  RPs 
or  MW's  are  divided  into  smaller  sub- 
groups for  simultaneous  visits  to 
different  commiuiities,  with  subsequent 
opportimities  to  share  their  experiences 
with  the  full  group  once  it  is  reunited. 

4.  Programs  may  provide 
opportimities  for  the  participants  to 
share  a  meal  or  similar  experience 
(home  hospitality)  in  the  homes  of 
Americans  of  diverse  occupational,  age, 
gender,  and  ethnic  groups.  Some 
individual  and  group  programs  might 
include  an  opportunity  for  an  overnight 
stay  (home  stay)  in  an  American  home. 

5.  Programs  should  provide 
opportunities  for  participants  to  address 
student,  civic  and  professional  groups 
in  relaxed  and  informal  settings. 

6.  Participants  should  have 
appropriate  opportunities  for  site  visits 
and  hands-on  experiences  that  are 
relevant  to  program  themes.  The  award 
recipients  may  propose  professional 
"shadowing"  experiences  with  U.S. 
professional  colleagues  for  some 
programs;  (A  typical  shadowing 
experience  means  spending  a  half-  or 
full-workday  with  a  professional 
counterpart.) 

7.  Programs  should  also  allow  time  for 
participants  to  reflect  on  their 
experiences  and,  in  group  programs,  to 
share  observations  with  program 
colleagues.  Participants  should  have 
opportunities  to  visit  cultural  and 
tourist  sites;  and 

8.  The  award  recipients  must  make 
arrangements  for  community  visits 
through  affiliates  of  the  NCIV.  In  cities 
where  there  is  no  such  coimcil,  the 
award'recipients  will  arrange  for 
coordination  of  local  programs. 
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Qualifications 

1.  Applicants'  proposails  must 
demonstrate  four  years  of  successful 
experience  in  coordinating  international 
exchanges. 

2.  Applicants'  proposals  must 
demonstrate  the  ability  to  develop  and 
administer  IV  programs. 

3.  Proposals  should  demonstrate  an 
applicant's  broad  knowledge  of 
international  relations  and  U.S.  foreign 
policy  issues. 

4.  Proposals  should  demonstrate  an 
applicant's  broad  knowledge  of  the 
United  States  and  U.S.  domestic  issues. 

5.  The  award  recipients  must  have  a 
Washington,  D.C.  presence.  Applicants 
who  do  not  currently  have  a 
Washington,  DC  presence  must  include 
a  detailed  plan  in  their  proposal  for 
establishing  such  a  presence  by  October 
1,  2003.  The  costs  related  to  establishing 
such  a  presence  must  be  borne  by  the 
award  recipient.  No  such  costs  may  be 
included  in  the  budget  submission  in 
this  proposal.  The  award  recipient  must 
have  e-mail  capability,  access  to  Internet 
resources,  and  the  ability  to  exchange 
data  electronically  with  all  partners 
involved  in  the  International  Visitor 
program. 

6.  Proposals  should  demonstrate  that 
an  applicant  has  an  established  resource 
base  of  progranuning  contacts  and  the 
ability  to  keep  the  base  continuously 
updated.  This  resource  base  should 
include  speakers,  thematic  specialists, 
or  practitioners  in  a  wide  range  of 
professional  fields  in  both  the  private 
and  public  sectors. 

7.  All  proposals  must  demonstrate 
sound  financial  management. 

8.  All  proposals  must  contain  a  sound 
management  plan  to  carry  out  the 
volume  of  work  outlined  in  the 
Solicitation.  This  plan  should  include 
an  appropriate  staffing  pattern  and  a 
work  plan/time  frame. 

9.  Applicants  must  include  in  their 
proposal  narrative  a  discussion  of 
"lessons  learned"  from  past  exchanges 
coordination  experience,  and  how  these 
will  be  applied  in  implementing  the 
International  Visitor  Program. 

10.  The  award  recipients  must  have 
the  capability  to  utilize  the  world  wide 
web  for  the  electronic  retrieval  of 
program  data  from  the  Department  of 
State's  IV  program  website.  The  award 
recipient's  office  technology  must  be 
capable  of  exchanging  information  with 
all  partners  involved  in  the 
International  Visitor  program.  The 
award  recipient  must  have  the 
capability  to  electronically 
communicate  with  the  Department  of 
State's  standard  data  exchange 
mechanism,  the  Information  Exchcmge 


and  Management  System  (lEMS)  by 
utilizing  either  the  lEMS  application, 
which  can  be  provided  to  the  award 
recipient,  or  an  approved  DoS  interface 
with  the  lEMS  where  legacy  system 
exists.  lEMS  is  a  combination  of  client/ 
server  applications  which  collect 
program  data  from  DoS  missions  for  the 
International  Visitor  office,  stores  the 
data  electronically,  and  enables  the 
national  program  agencies  to  download 
and  prepare  projects  for  a  visitor's  stay 
in  the  U.S. 

1 1 .  Applicants  must  include  as  a 
separate  attachment  under  TAB  G  of 
their  proposals  the  following: 

a.  Samples  of  at  least  two  schedules 
for  international  exchange  or  training 
programs  that  they  have  coordinated 
within  the  past  four  years  that  they  are 
particularly  proud  of  and  that  they  feel 
demonstrate  their  organization's 
competence  and  abilities  to  conduct  the 
activities  outlined  in  the  RFGP; 

b.  Samples  of  orientation  and 
evaluation  materials  used  in  past 
international  exchange  or  training 
programs. 

Requirements  for  Past  Performance 
References 

Instead  of  Letters  of  Endorsement, 
DoS  will  use  past  performance  as  an 
indicator  of  an  applicant's  ability  to 
successfully  perform  the  work.  "TAB  E  of 
the  proposal  must  contain  between 
three  and  five  references  who  may  be 
called  upon  to  discuss  recently 
completed  or  ongoing  work  performed 
for  professional  exchange  programs 
(may  include  the  IV  program).  The 
reference  must  contain  the  information 
outlined  below.  Please  note  that  the 
requirements  for  submission  of  past 
performance  information  also  apply  to 
all  proposed  sub  recipients  when  the 
total  estimated  cost  of  the  sub  award  is 
over  $100,000. 

At  a  minimum,  the  applicant  must 
provide  the  following  information  for 
each  reference: 

•  Name  of  the  reference  organization 

•  Project  name 

•  Project  description 

•  Periformance  period  of  the  contract/ 
grant 

•  Amount  of  the  contract/grant 

•  Technical  contact  person  and 
telephone  number  for  referenced 
organization 

•  Administrative  contact  person  and 
telephone  number  for  referenced 
organization 

DoS  may  contact  representatives  from 
the  organizations  cited  in  the  examples 
.  to  obtain  information  on  the  applicant's 
past  performance.  DoS  also  may  obtain 
past  performance  information  from 


sources  other  than  those  identified  by 
the  applicant. 

Personnel:  Applicants  must  include 
complete  and  cxurent  resumes  of  the  key 
personnel  who  will  be  involved  in  the 
program  management,  design  and 
implementation  of  IV  programs.  Each 
resume  is  limited  to  two  pages  per 
person. 

Budget  Guidelines 

Applicants  are  required  to  submit  a 
comprehensive  line-item  administrative 
budget  in  accordance  with  the 
instructions  in  the  Solicitation  Package 
(Proposal  Submission  Instructions.)  The 
submission  must  include  a  summary 
budget  and  a  detailed  budget  showing 
all  administrative  costs.  Proposed 
staffing  and  costs  associated  with 
staffing  must  be  appropriate  to  the 
requirements  outlined  in  the  RFGP  and 
in  the  Solicitation  Package.  Cost  sharing 
is  encoiu^aged  and  should  be  shown  in 
the  budget  presentation. 

The  Department  of  State  is  seeking 
proposals  from  public  and  private  non- 
profit organizations  that  are  not  already 
in  communication  with  DoS  regarding 
an  FY-2004  assistance  award  from  EGA/ 
PE/V.  All  applicants  must  have  four 
years'  experience  conducting 
international  exchanges;  an  ability  to 
closely  consult  with  DoS  staff 
throughout  program  administration;  and 
proven  fiscal  management  integrity. 
Please  refer  to  the  Solicitation  Package 
for  complete  budget  guidelines  and  ' 
formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/PE/V- 
04-01. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  International  Visitors,  Janet  B. 
Beard,  Chief,  Group  Projects  Division 
(ECA/PE/V/P)  by  e-mail 
(jbeard@pd.state.gov)  to  request  a 
Solicitation  Package  or  with  specific 
question^.  The  Solicitation  Package 
contains  detailed  award  criteria, 
required  application  forms,  specific 
budget  instructions,  and  standard 
guidelines  for  proposal  preparation. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's  Web 
site  at  http://exchanges.state.gov/ 


education/RFGPs.  Please  read  all    • 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  March  31,  2003.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Docimients  postmarked  the  due- 
date  but  received  on  a  later  date  will  not 
be  accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  twelve  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Biu^au  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/PE/V-04-01,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

D^ersity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
cofitent.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Visa  Requirements:  Programs  must 
comply  with  J-1  visa  regulations.  Please 
refer  to  Solicitation  Package  for  further 
information. 


Adherence  to  All  Regulations 
Governing  the  J  Visa 

The  Bureau  of  Educational  and 
Cultiural  Affairs  places  great  emphasis 
on  the  secure  and  proper-administration 
of  Exchange  Visitor  (J  visa)  Programs 
and  adherence  by  grantees,  program 
sponsors,  and  participants  to  all 
regulations  governing  the  J  visa  program 
status.  Therefore,  proposals  should 
demonstrate  the  applicant's  capacity  to 
meet  all  requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  6Z.  If 
the  applicant  is  a  designated  Exchange 
Visitor  Program  Sponsor  the  applicant 
should  provide  evidence  of  their 
compliance  with  22  CFR  6Z  et.  seq., 
including  the  oversight  of  their 
Responsible  Officers  and  Alternate 
Responsible  Officers,  screening  and 
selection  of  program  participants, 
provision  of  pre-arrival  information  and 
orientation  to  participants,  monitoring 
of  participants,  proper  maintenance  and 
secmity  of  forms,  record-keeping, 
reporting  and  other  requirements. 

EGA  will  be  responsible  for  issuing 
DS-2019  forms  to  participants  in  this 
program.  A  copy  of  the  complete 
regulations  governing  the 
administration  of  Exchange  Visitor  (J) 
programs  is  available  at  bttp:// 
exchanges.state.gov  or  from:  United 
States  Department  of  State,  Office  of 
Exchange  Coordination  and 
Designation,  ECA/EC/ECD— SA-44, 
Room  734,  301  4th  Street,  SW., 
Washington,  DC  20547,  Telephone: 
(202)  401-9810,  Fax:  (202)  401-9809. 

Review  Process 

The  Biueau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  or  cooperative  agreements 
resides  with  the  Bureau's  Grants  Officer. 


Review  Criteria    ■ 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Evidence  of  Understanding/ 
Program  Planning:  The  proposal  should 
convey  that  the  applicant  has  a  good 
understanding  of  the  overall  goals  and 
objectives  of  the  IV  F*rogram.  It  should 
exhibit  originality,  substance,  precision, 
and  be  responsive  to  requirements 
stated  in  the  RFGP  and  the  Solicitation 
Package.  The  proposal  should  contain  a 
detailed  and  relevant  work  plan  that 
demonstrates  substantive  intent  and 
logistical  capacity.  The  plan  should 
adhere  to  the  program  overview  and 
guidelines  cited  in  the  RFGP. 

2.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bm^au's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

3.  Institutional  Capacity:  The  award 
recipient  must  have  a  Washington,  DC 
presence.  Applicants  who  do  not 
ciurently  have  a  Washington,  DC 
presence  must  include  a  detailed  plan 
in  their  proposal  for  establishing  such  a 
presence  by  October  1,  2003.  The  costs 
related  to  establishing  such  a  presence 
must  be  borne  by  the  award  recipient. 
No  such  costs  may  be  included  in  the 
budget  submission  in  this  proposal.  The 
proposal  should  clearly  demonstrate  the 
applicant's  capability  for  performing  the 
type  of  work  required  by  the  IV  Program 
and  how  the  institution  will  execute  its 
program  activities  to  meet  the  goals  of 
the  IV  program.  It  should  reflect  the 
applicant's  ability  to  design  and 
implement,  in  a  timely  and  creative 
manner,  professional  exchange 
programs  which  encompass  a  variety  of 
project  themes.  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program  goals.  Finally,  the  proposal  also 
must  demonstrate  that  the  applicant  has 
or  can  recruit  adequate  and  well-trained 
staff. 

4.  Institution's  Record/Ability:  The 
proposal  should  demonstrate  an 
institutional  record  of  a  minimum  of 
foiir  years  of  successful  experience  in 
conducting  FV  or  other  professional 
exchange  programs,  which  are  similar  in 
nature  and  magnitude  to  the  scope  of 
work  outlined  in  this  solicitation.  Note 
that  evidence  of  success  includes 
responsible  fiscal  management  and  full 
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compliance  with  all  reporting 
requirements  such  as  those  set  out  for 
DoS  cooperative  agreements.  The 
applicant  must  demonstrate  the 
potential  for  programming  IV 
participants  from  multiple  regions  of  the 
world  or  from  a  single  region. 

5 .  Cost-effectiveness/Cost-sharing: 
The  administrative  and  indirect  cost 
components  of  the  proposal,  including 
salaries,  should  be  kept  as  low  as 
possible.  Consideration  will  be  given  to 
proposed  cost-sharing  through  other 
private  sector  support  and  institutional 
direct  funding  contributions. 

6.  Project  Evaluation:  Proposals 
should  demonstrate  how  national 
program  agencies  would  coordinate 
with  ECA/PE/V  program  officers  on 
evaluation  efforts  for  IV  projects. 
Examples  of  methods  that  could  be  used 
are  participation  of  national  program 
agency  program  officers  in  the  final 
evaluation  sessions  of  IV  projects,  and 
submission  of  final  written  reports  on 
those  projects  to  ECA/PE/V. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries*   *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations*   *  *and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  JIFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  accept  proposals  in 
whole  or  in  part  and  make  an  award  or 
awards  in  accordance  with  what  best 
serves  the  interests  of  the  International 
Visitor  Program.  The  Bureau  also 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 


availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  January  16,  2003. 
C.  Miller  Crouch, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  Department  of  State. 
|FR  Doc.  03-1463  Filed  1-22-03;  8:45  am] 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-2681 

WTO  Dispute  Settlement  Proceeding 
Regarding  the  Sunset  Review  of  the 
Antidumping  Duty  Order  on  Oil 
Country  Tubular  Goods  From 
Argentina 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
providing  notice  that  on  October  7, 
2002,  the  United  States  received  from 
Argentina  a  request  for  consultations 
under  the  Marrakesh  Agreement 
Establishing  the  World  Trade 
Organization  ("WTO  Agreement") 
regarding  the  sunset  review  of  the 
antidumping  duty  order  on  oil  country 
tubular  goods  ("OCTG")  from 
Argentina.  Argentina  alleges  that  the 
sunset  review  determinations  made  by 
U.S.  authorities  concerning  this 
product,  and  certain  related  matters,  are 
inconsistent  with  Articles 
1,2,3,5,6,11,12  and  18  of  the  Agreement 
on  Implementation  of  Article  VI  of  the 
General  Agreements  on  Tariffs  and 
Trade  1994  ("AD  Agreement"),  Articles 
VI  and  X  of  the  General  Agreement  on 
Tariffs  and  Trade  1994  ("GATT  1994"), 
and  Article  XVI:4  of  the  WTO 
Agreement.  USTR  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  this  dispute. 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  February  21,  2003,  to  be  assured 
of  timely  consideration  by  USTR. 
ADDRESSES:  Comments  should  be 
submitted  (i)  electronically,  to 
FR0051@ustr.gov,  or  (ii)  by  mail,  to 
Sandy  McKinzy,  Office  of  the  United 
States  Trade  Representative,  600  17th 


Street,  NW.,  Washington,  DC  20508, 
Attn:  Argentina  Sunset  Dispute,  with  an 
confirmation  copy  sent  electronically  to 
the  address  above,  or  by  fax  to  (202) 
395-3640,  in  accordance  with  the 
requirements  for  submission  set  out 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  D.  Himter,  Associate  General 
Coiinsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC,  (202)  395-3582. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  ("URAA")  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel. 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportunity  for  comment,  USTR  is 
providing  notice  that  consultations  have 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding 
("DSU").  If  such  consultations  should 
fail  to  resolve  the  matter  and  a  dispute  ■ 
settlement  panel  is  established  pursuant 
to  the  DSU,  such  panel,  which  would 
hold  its  meetings  in  Geneva, 
Switzerland,  would  be  expected  to  issue 
a  report  on  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  by  Argentina 

With  respect  to  the  measures  at  issue, 
Argentina's  request  for  consultations 
refers  to  the  following: 

•  The  final  results  of  the  sunset 
review  by  the  U.S.  Department  of 
Commerce  ("DOC")  of  the  antidumping 
duty  order  on  OCTG  from  Argentina  (65 
FR  66701  (November  7,  2000)); 

•  The  final  determination  in  the 
sunset  review  by  the  U.S.  International 
Trade  Commission  ("ITC")  of  the 
antidumping  duty  order  on  OCTG  from 
Argentina  (USITC  Pub.  No.  3434  (June 
2001)); 

•  The  DOC's  determination  to 
continue  the  antidumping  duty  order  on 
OCTG  from  Argentina  (66  FR  38630 
(July  25,  2001)); 

•  Sections  751(c)  and  752  of  the  Tariff 
Act  of  1930,  as  amended; 

•  The  URAA  Statement  of 
Administrative  Action,  H.R.  Doc.  No. 
103-316,  vol.  1  (1994); 

•  The  DOC's  Sunset  Policy  Bulletin 
(63  FR  .18871  (April  16,  1998)); 

•  The  DOC's  simset  review 
regulations,  19  CFR  §  351.218;  and 

•  The  rrC's  sunset  review 
regulations,  19  CFR  §§  207.60-69. 

With  respect  to  the  claims  of  WTO- 
inconsistency,  Argentina's  request  for 
consultations  refers  to  the  following: 
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•  The  DOC  failed  to  base  the 
Initiation  of  its  sunset  review  on 
sufficient  evidence  that  the  termination 
of  the  antidumping  duty  order  would 
likely  lead  to  a  continuation  or 
reciurence  of  dumping; 

•  The  use  by  the  United  States  of  a  de 
minimis  standard  of  0.5  percent  in  a 
sunset  review; 

•  The  EKXl's  misapplication  of  the 
"likelihood"  standard; 

•  The  U.S.  standard  for  determining 
whether  the  termination  of  antidiunping 
orders  would  be  "likely"  to  lead  to  die 
continuation  or  recurrence  of  injury; 

•  The  failure  by  the  ITC  to  conduct  an 
"objective  examination"  of  the  record 
and  its  failure  to  base  its  determination 
of  "positive  evidence";  and 

•  The  U.S.  statutory  requirements 
that  the  ITC  determine  whether  injury 
would  be  likely  to  continue  or  recur 
"within  a  reasonably  foreseeable  time" 
and  that  the  ITC  "shall  consider  that  the 
effects  of  revocation  or  termination  may 
not  be  imminent,  but  may  manifest 
themselves  only  over  a  longer  period  of 
time". 

Requirements  for  Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  this  dispute.  Persons 
submitting  conunents  may  either  send 
one  copy  by  U.S.  mail,  first  class, 
postage  prepaid,  to  Sandy  McKinzy  at 
the  address  listed  above,  or  transmit  a 
copy  electronically  to  FR0051@ustr.gov, 
with  "Argentina  Sunset  Dispute"  in  the 
subject  line.  For  documents  sent  by  U.S. 
mail,  USTR  requests  that  the  submitter 
provide  a  confirmation  copy,  either 
electronically,  to  the  electronic  mail 
address  listed  above,  or  by  fax  to  (202) 
395-3640.  USTR  encourages  the 
submission  of  dociunents  in  Adobe  PDF 
format,  as  attachments  to  an  electronic 
mail.  Interested  persons  who  make 
submissions  by  electronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files.  Comments  must  be 
in  English.  A  person  requesting  that 
information  contained  in  a  comment 
submitted  by  that  person  be  treated  as 
confidential  business  information  must 
certify  that  such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitting  person.  Confidential 
business  information  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  of  each  copy. 


Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitting  person 
beheves  that  information  or  advice  may 
qualify  as  such,  the  submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  an  non- 
confidential summary  of  the 
information  or  advice. 

Pvusuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1724  F  Street,  NW., 
Washington,  DC  20508.  The  public  file 
will  include  non-confidential  conunents 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  if  a  dispute 
settlement  panel  is  convened,  the  U.S. 
submissions  to  that  panel,  the 
submissions,  or  non-confidential 
siunmaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  No.  WT/ 
DS-268,  A^entina  Sunset  Dispute)  may 
be  made  by  calling  the  UST^  Reading 
Room  at  (202)  395-6168.  The  USTR 
Reading  Room  is  open  to  the  public 
from  9:30  a.m.  to  12  noon  and  1  p.m. 
to  4  p.m.,  Monday  through  Friday. 

Daniel  E.  Brinza, 

Assistant  United  States  Trade  Representative 

for  Monitoring  and  Enforcement. 

|FR  Doc.  03-1529  Filed  1-22-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Termination  of  Review  Under  49  U.S.C. 
41720  of  Delta/Northwest/Continental 
Agreements 

agency:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Termination  of  review  of  joint 
venture  agreements. 

summary:  As  required  by  49  U.S.C. 
41720,  Delta  Air  Lines,  Northwest 
Airlines,  and  Continental  Airlines 
submitted  code-sharing  and  ft«quent- 
flyer  program  reciprocity  agreements  to 
the  Department  for  review.  After 


analyzing  the  agreements  and 
conducting  an  extensive  informal 
investigation,  the  Department  has 
determined  that  the  agreements,  if 
implemented  as  presented  by  the  three 
airlines,  could  result  in  a  significant 
adverse  impact  on  airline  competition, 
unless  the  airlines  formally  accept  and 
abide  by  certain  conditions  that  are 
intended  to  limit  the  likelihood  of 
competitive  harm.  If  the  airlines  choose 
to  implement  the  agreements  without 
accepting  those  conditions,  the 
Department  will  direct  its  Aviation 
Enforcement  office  to  institute  a  formal 
enforcement  proceeding  regarding  the 
matter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Ofiice  of  the  General 
Counsel,  400  Seventh  St.  SW., 
Washington,  DC  20590,  (202)  366-4731. 
SUPPLEMENTARY  INFORMATION:  On  August 
23,  2002,  as  required  by  49  U.S.C. 
47120,  Delta,  Northwest,  and 
Continental  ("the  Alliance  Carriers") 
submitted  code-sharing  and  frequent- 
flyer  program  reciprocity  agreements  to 
us  for  review.  That  statute  requires  such 
agreements  between  major  U.S.  airlines 
to  be  submitted  to  us  more  than  30  days 
before  they  are  implemented.  We  may 
extend  that  waiting  period  by  up  to  150 
days  for  code-sharing  agreements  and  60 
days  for  other  types  of  agreements.  The 
airline  parties  to  a  joint  venture 
agreement  may  implement  the 
agreement  without  obtaining  our 
approval  once  the  waiting  period  has 
expired. 

Ovu  authority  to  extend  the  waiting 
period  enables  us  to  conduct  an 
informal  investigation  and  make  a 
preliminary  determination  as  to  whether 
the  agreement  may  unreasonably  reduce 
competition  and  therefore  constitute  an 
unfair  method  of  competition  that 
would  violate  49  U.S.C.  41712,  formerly 
section  411  of  the  Federal  Aviation 
Act.i  If  we  determine  that  an  agreement 
violates  section  411,  we  may  bar  the 
airlines  from  implementing  it.  Unfair 
methods  of  competition  include  airline 
agreements  and  other  practices  that 
violate  the  antitrust  laws  or  antitrust 
principles.  See  United  Air  Lines  v.  CAB. 
766  F.2d  1101  (7th  Cir.  1985).  A 
complaint  that  an  airline  practice  is  an 
unfair  method  of  competition  would  be 
resolved  after  a  hearing  before  an 
administrative  law  judge. 

Rather  than  institute  a  formal 
enforcement  proceeding,  we  may  also 
ask  the  airline  parties  to  make  changes 
to  their  agreement  to  address  our 
concerns  about  the  agreement's  impact 


'  This  notice  will  refer  to  the  section  as  section 
411,  its  traditional  name. 
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on  airline  competition.  In  an  earlier 
case,  we  obtained  the  airline  parties' 
agreement  to  make  such  changes  in  their 
agreement.  In  this  case,  we  have 
proposed  conditions  to  the  three  airlines 
that  would  alleviate  our  immediate 
competitive  concerns  with  their 
proposed  alliance.  If  the  Alliance 
Carriers  formally  accept  these 
conditions,  we  would  not  now  need  to 
institute  a  formal  enforcement 
proceeding  to  determine  whether  the 
airlines'  agreements  violate  section  411. 

The  Department's  Investigation.  With 
particular  attention  to  our  statutory 
responsibiUties  undei*  49  U.S.C.  40101, 
we  reviewed  the  agreements  as 
presented  to  us  under  our  governing 
statutes  to  analyze  their  likely  impact  on 
airline  competition  if  fully 
implemented.  We  have  given  outside 
parties  the  opportunity  to  review 
unredacted  copies  of  the  agreements 
and  to  submit  comments  based  on  that 
review  and  other  information  available 
to  such  commenters.  67  FR  69804 
(November  19,  2002).  We  received 
written  comments  from  a  number  of 
parties,  including  other  U.S.  airlines, 
civic  parties,  and  the  American 
Antitrust  Institute.  We  have  reviewed 
the  comments,  along  with  material 
obtained  by  us  from  the  three  airlines, 
we  have  met  with  the  three  Alliance 
Carriers  and  with  parties  opposed  to 
their  alliance,  and  we  have  analyzed  the 
proposed  alliance's  potential  impact  on 
the  basis  of  that  material  and  the  data 
presently  available  to  us. 

The  proposed  agreements,  and  their 
potential  effects,  are  unusually  complex. 
To  allow  sufficient  time  to  complete  our 
analysis,  we  extended  the  waiting 
period  as  to  the  code-sharing  agreement 
for  a  total  of  120  days,  and  we  extended 
the  waiting  period  for  the  frequent  flyer 
agreement  for  60  days.  67  FR  59328 
(September  20,  2002);  67  FR  64960 
(October  22.  2002);  67  FR  69804 
(November  19,  2002);  67  FR  78036 
(December  20,  2002).  The  airlines  have 
not  implemented  either  of  those 
agreements. 

In  our  meetings  with  the  Alliance 
Carriers,  we  advised  them  that  the 
agreements  as  presented  to  us  raised 
serious  competitive  issues.  We 
explained  that  this  proposed  alliance 
presents  more  serious  competitive 
concems-than  did  the  United/US 
Airways  alliance,  which  we  allowed  to 
take  effect  subject  to  conditions 
imposed  independently  by  the 
Department  of  Justice,  in  carrying  out  its 
separate  statutory  authority 
responsibilities  to  enforce  the  antitrust 
laws.  This  proposed  alliance  is 
fundamentally  different  from  that 
presented  to  us  by  United/US  Airways, 


because  of  the  much  greater  overlap 
between  the  route  systems  of  these  three 
airlines  and  their  possession  of  a 
substantially  larger  share 
(approximately  35  percent)  of  the 
national  airline  market.  We  invited 
them  to  propose  ways  that  they  could 
alleviate  our  concerns.  We  reviewed 
their  proposals  and  concluded  that  they 
were  not  adequate.  We  therefore 
presented  specific  comments  to  the 
three  airlines  that  were  intended  to 
address  our  primary  competitive 
concerns  while  preserving  the  alliance's 
principal  benefits  for  the  fraveling 
public  and  the  airlines.  We  have  had 
lengthy  further  discussions  with  .the 
airlines  about  the  terms  of  proposed 
conditions  and  have  considered  their 
concerns.  If  the  Alliance  Carriers 
formally  accept  and  agree  to  abide  by 
the  conditions  set  forth  herein,  we 
would  not  seek  to  block  their 
implementation  of  their  alliance 
agreements  at  this  time. 

The  conditions  we  have  developed 
are  intended  to  lessen  the  likelihood  of 
unlawful  collusion,  to  prevent  the  three 
airlines  from  hoarding  airport  facilities 
at  their  hubs  and  to  make  underutilized 
facilities  available  to  competitors,  to 
address  the  three  ciirlines'  potentially 
dominant  combined  market  share  at 
many  cities  and  the  resulting 
detrimental  effect  on  entry  by 
competitors  and  therefore  on 
consumers,  and  to  prevent  anti- 
competitive practices  involving  joint 
marketing.  We  have  developed  these 
conditions  in  furtherance  of  our 
statutory  responsibilities  under  49 
U.S.C.  40101  and  our  authority  under 
section  411  to  prevent  unfair  methods  of 
competition  in  the  airline  industry  and 
on  the  basis  of  our  analysis  of  the 
alliance's  potential  impact  on  airline 
competition.  Our  conditions,  designed 
to  address  this  Department's  present 
concerns  under  our  unique  statutory 
scheme,  are  in  addition  to,  and 
independent  of,  any  conditions  that  may 
be  required  by  the  Department  of 
Justice,  pursuant  to  its  separate  and 
distinct  statutory  authority  to  enforce 
the  antitrust  laws,  and  its  own 
independent  review  of  the  proposed 
alliance's  competitive  effects. 

Public  Policy  Background.  In  carrying 
out  our  responsibilities  in  this  matter, 
we  are  mindful  that  Congress  has 
mandated  that  the  Department  "shall 
consider"  the  factors  enumerated  in 
section  40101 .  For  purposes  of  this 
proceeding,  a  number  of  these  factors 
are  particularly  relevant.  We  must 
analyze  the  potential  effects  of  the 
Alliance  Carriers'  proposal  in  the 
context  of  the  express  statutory  goals, 
among  others,  of 


(9)  preventing  unfair,  deceptive,  predatory, 
or  anticompetitive  practices  in  air 
transportation, 

(10)  avoiding  unreasonable  industry 
concentration,  excessive  market  domination, 
monopoly  powers,  and  other  conditions  that 
would  tend  to  allow  at  least  one  air  carrier 

*   *   *  unreasonably  to  increase  prices, 
reduce  services,  or  exclude  competition  in  air 
transportation,  and 

(13)  encouraging  entry  into  air 
trdnsportation  markets  by  new  and  existijig 
air  carriers  and  the  continued  strengthening 
of  small  air  carriers  to  ensure  a  more  effective 
and  competitive  airline  industry.^ 

Consistent  with  these  provisions, 
Congress  has  charged  us  with  a 
responsibility  to  review  anti- 
competitive conduct  in  the  airline 
industry.  This  Department's  authority 
under  section  411  to  prohibit  airlines 
from  engaging  in  unfair  methods  of 
competition  was  intended  to 
supplement,  but  in  no  way  to  supplant 
or  interfere  with,  the  Justice 
Department's  authority  to  enforce  the 
antitrust  laws.  As  the  Supreme  Court 
has  stated,  "(S)ection  411  *   *   *  was 
designed  to  bolster  and  strengthen 
antitrust  enforcement."  Pan  American 
World  Airways  v.  United  States,  371 
U.S.  296,  307  (1963). 

When  Congress  deregulated  the 
airline  industry  in  1978,  Congress 
retained  the  pre-existing  authority  of  ' 
our  predecessor  agency,  the  Civil 
Aeronautics  Board,  to  prevent  unfair 
competition  in  the  airline  industry.  The 
Airline  Deregulation  Act  did  not  reduce 
or  modify  the  Board's  authority  to 
prohibit  unfair  methods  of  competition. 
Similarly,  when  Congress  enacted  the 
Civil  Aeronautics  Board  Sunset  Act  of 
1984,  Public  Law  98-443,  98  Stat.  1703. 
it  reaffirmed  its  intent  that  deregulation 
must  be  coupled  with  the  authority  to 
prevent  anticompetitive  conduct. 
Section  3  of  that  statute  transferred  to 
this  Department  the  Board's  authority  to 
prohibit  unfair  methods  of  competition 
in  the  airline  industry.  Congress 
explained  that  maintaining  that 
authority  was  both  necessary  and 
consistent  with  airline  deregulation. 
H.R.  Rep.  No.  98-793.  98th  Cong.,  2d 
Sess.  (1984)  at  4-5: 

There  is  also  a  strong  need  to  preserve  the 
Board's  authority  under  Section  411  to 
ensure  fair  competition  in  air  transportation 
*   *   *.  Although  the  airline  industry  has 
been  deregulated,  this  does  not  mean  that 
there  are  no  limits  to  competitive  practices. 


^49  U.S.C.  40101(a).  (i>ngress  added  these  goals 
lo  the  statutory  statement  of  public  policy  goals 
when  it  enacted  the  Airline  Deregulation  Act  of 
1978,  P.L.  95-504,  92  Stat.  1705,  1707  (1978).  The 
statute's  public  policy  goals  provide  the  context  for 
our  enforcement  of  the  prohibition  against  unfair 
methods  of  competition  in  the  airline  industry.  Pan 
American  World  Aimvys  v.  United  States,  371  U.S. 
296,307-309(1963). 


Federal  Register /Vol.  68,  No.  15 /Thursday,  January  23,  2003 /Notices 


3295 


As  is  the  case  with  all  industry,  carriers  must 
not  engage  in  practices  which  would  destroy 
the  framevvork  under  which  fair  competition 
operates.  Air  carriers  are  prohibited,  as  are 
firms  in  other  industries,  from  practices 
which  are  inconsistent  with  the  antitrust 
laws  or  the  somewhat  broader  prohibitions  of 
Section  411  of  the  Federal  Aviation  Act 
(corresponding  to  Section  5  of  the  Federal 
Trade  Commission  Act)  against  unfair 
competitive  practices. 

Subsequently,  Congress  expressly 
determined  that  this  Department  should 
implement  special  procedures  to  ensure 
that  the  potential  anti-competitive 
effects  of  code-share  agreements  and 
other  joint  venture  agreements  between 
major  airlines  are  thoroughly  analyzed 
before  the  agreements  may  go  into 
effect.  Congress  implemented  that 
determination  by  enacting  49  U.S.C. 
47120.  Congress  enacted  section  47120 
after  several  announcements  of  . 
proposed  code-share  arrangements 
between  major  U.S.  airlines,  including 
the  existing  arrangement  between 
Northwest  and  Continental. ^ 

The  Airlines '  Proposed  Relationship. 
The  proposed  Delta/Continental/ 
Northwest  alliance  is  a  comprehensive 
marketing  arrangement  that  would 
involve  code-sharing,  frequent  flyer 
reciprocity,  and  reciprocal  access  to 
airport  lounges.  The  alliance  agreements 
have  a  ten-year  term.  Each  airline  would 
put  its  code  on  each  of  its  partners' 
flights  to  the  extent  possible  given  the 
limited  number  of  aveulable  flight 
numbers.  The  airline  operating  the  flight 
would  obtain  the  revenue  paid  by  the 
passenger.  Members  of  each  airline's 
frequent  flyer  program  could  earn  award 
miles  and  use  them  on  flights  operated 
by  the  other  two  airlines.  Members  of 
each  partner's  airport  lounge  program 
will  have  access  to  the  other  two 
airlines'  airport  lounges.  The  three 
airlines  would  engage  in  joint  marketing 
programs  whereby  they  would  make 
joint  contract  proposals  to  corporate 
customers  to  the  extent  allowed  by  the 
antitrust  laws  and  create  joint  travel 
agency  incentive  commission  programs. 

The  three  airlines  have  vigorously 
asserted  that  their  alliance  will  beneht 
consumers  by  providing  on-line  services 
to  travellers  in  markets  that  now  have 
no  on-line  service  and  improved  access 
to  frequent  flyer  programs  and  airport 
lounges.  They  contend  that  each  of  them 


3  Because  Northwest  and  Continental 
implemented  their  code-share  proposal  tjefore  the 
enatlment  of  49  U.S.C.  47120,  the  Justice 
Depalment  reviewed  that  agreement  pursuant  to  its 
authority  to  enforce  the  antitrust  laws.  That 
Department  determined  that  it  would  not  challenge 
the  code-share  arrangement  if  the  two  airlines 
complied  with  certain  conditions,  but  challenged 
Northwest's  simuhaneous  acquisition  of  the  major 
block  of  Continental  voting  stock. 


will  independently  set  its  own  fares  and 
schedules.  They  assert  that  they  will 
engage  in  some  discussions  on  subjects 
such  as  flight  arrival  times,  gate 
locations,  and  certain  other  service 
features  in  order  to  provide  "more 
seamless  service."  Delta,  Continental, 
and  Northwest  also  contend  that  they 
have  structured  their  alliance  so  that 
they  will  continue  to  compete 
independently.  That  contention  is  based 
primarily  on  the  fact  that  the  ticket  price 
paid  by  a  traveller  would  go  to  the 
operating  airline,  even  if  the  passenger 
bought  the  ticket  from  a  marketing 
airline.  Since  the  marketing  airline  does 
not  share  in  the  ticket  revenue,  that 
airline  assertedly  should  have  an 
incentive  to  operate  its  own  flights.  In 
addition,  their  agreements  would  not 
authorize  any  discussions  prohibited  by 
the  antitrust  laws. 

Our  Authority  under  Section  411.  Oiu- 
review  of  this  proposed  alliance  has 
been  conducted  under  this  Department's 
unique  statutory  scheme.  Under  our 
governing  statutes,  any  determination 
that  the  agreements  should  be 
prohibited  would  be  based  on  a  hnding 
that  they  constituted  an  unfair  method 
of  competition.  Section  411  authorizes 
us  to  prohibit  conduct  that  does  not 
violate  the  Sherman  Act.  See,  e.g..  Pan 
American  World  Airways  v.  United 
States,  371  U.S.  296,  303-308  (1963).  As 
discussed  above,  our  statutory  authority 
under  section  411  must  be  exercised  in 
the  context  of  the  mandates  to  protect 
the  public  interest  enumerated  in  49 
U.S.C.  40101. 

The  leading  case  on  the  scope  of  our 
authority  under  section  411  is  United 
AirUnes  v.  CAB,  766  F.2d  1107  (7th 
Cir.  1985)  (Posner,  J.).  This  Department 
inherited  from  the  CAB  the  same 
statutory  provision  that  was  at  issue  in 
that  case.  In  United  Air  Lines,  the  Court 
affirmed  the  Board's  computer 
reservations  system  rules 
notwithstanding  the  absence  of  any 
finding  that  the  systems'  practices 
violated  the  antitrust  laws.  The  Court 
held  that  the  Board  could  nonetheless 
regulate  CRS  practices,  because  the 
Board  "can  forbid  anticompetitive 
practices  before  they  become  serious 
enough  to  violate  the  Sherman  Act." 
United  Air  Lines,  766  F.2d  at  1114. 

Competition  Analysis.  In  reviewing 
the  agreements  between  Delta, 
Continental,  and  Northwest,  we  are 
mindful  that  their  joint  venture 
relationship  will  not  be  the  equivalent 
of  a  merger,  that  they  do  not  now  intend 
to  significantly  integrate  their 
operations,  and  that  each  airline  has 
represented  that  it  will  independently 
establish  its  fare  levels  and  capacity 
levels  in  its  city-pair  markets.  We  note 


as  well  that  the  fares  paid  by  passengers 
on  flights  operated  under  the  code-share 
arrangement  will  go  to  the  airline 
operating  the  flight,  even  if  the 
passenger  bought  the  ticket  under  the 
other  airline's. code.  This  should  give 
each  airline  some  incentive  to  compete 
with  its  partner  by  operating  its  own 
flights. 

Nonetheless,  based  on  all  the  facts 
presented  to  us,  our  independent 
knowledge  of  and  long  experietice  with 
the  airline  industry,  and  our  detailed 
analysis  under  our  governing  statute, 
the  Delta/Continental/Northwest 
alliance  presents  serious  competitive    - 
concerns.  It  is  substantially  different 
from  previous  alliances  between  U.S. 
airlines,  both  in  terms  of  the  combined 
size  of  the  three  partners  and  the  extent 
of  overlap  between  their  route  systems. 

First,  in  contrast  to  earlier  alliances, 
the  Delta/Continental/Northwest 
alliance  involves  three  airlines  that 
together  have  a  large  share  of  the 
national  market.  Northwest  and 
Continental  together  have  a  national 
market  share  of  18  percent  as  measured 
by  domestic  revenue  passenger  miles, 
and  Delta  has  1 7  percent  of  the  national 
market.  The  proposed  three-airline 
alliance  would  therefore  have  a  national 
market  share  of  35  percent.  In  contrast, 
the  largest  of  the  previous  alliances, 
United/US  Airways,  resulted  in  a 
combined  market  share  of  23  percent, 
and  that  share  may  be  expected  to 
decline  if  the  two  airlines'  financial 
difficulties  ultimately  lead  to  a 
shrinkage  of  their  route  systems. 

More  significantly,  both  the  existing 
Continental/Northwest  alliance  and  the 
recent  United/US  Airways  alliance 
involved  airlines  whose  route  systems 
overlapped  relatively  little.  In  2001, 
Continental  and  Northwest  overlapped 
in  558  markets,  accounting  for  6.5 
million  annual  passengers.  The  United/ 
US  Airways  alliance  involved  543 
overlapping  markets  accounting  for  15.1 
million  annual  passengers.  United  has  a 
largely  east-west  route  system,  while  US 
Airways  has  a  largely  north-south  route 
system  along  the  East  Coast.  In  dramatic 
contrast,  the  three  alliance  partners' 
services  overlap  in  3,214  markets 
accounting  for  approximately  58  million 
annual  passengers. 

Thus,  the  Delta/Continental/ 
Northwest  alliance  is  not  an  end-to-end 
alliance,  unlike  most  of  the  other 
domestic  and  international  alliances 
reviewed  by  us,  which  typically  have 
expanded  the  network  of  each  alliance 
partner.  Contrary  to  the  three  airlines' 
representations  regarding  new  on-line 
service.  Delta's  code-share  with 
Continental  would  give  Delta  access  to 
only  eleven  domestic  airports  not  now 
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served  by  Delta,  all  of  which  are  small. 
While  Delta's  code-share  with 
Northwest  would  give  Delta  access  to 
significantly  more  domestic  airports,  it 
appears  that  the  total  number  of  new  on- 
line markets  created  by  the  alliance 
would  still  account  for  only  89,530 
annual  passengers,  far  less  than  one- 
tenth  of  one  percent  of  all  domestic 
passengers.  Thus,  the  value  of  the 
alliance  for  the  partners  would  come 
from  capturing  passengers  now  traveling 
on  other  airlines,  rather  than  the 
stimulation  of  traffic  in  new  "online" 
markets.  As  a  result,  the  proposed 
alliance  would  not  provide  substantial 
network  extension  benefits,  unlike  other 
domestic  alliances. 

It  also  appears  that  the  Delta/ 
■  Continental/Northwest  alliance  would 
create  neither  substantial  operating 
efficiencies  nor  substantial  cost 
reductions  for  the  three  airlines.  The 
alliance  instead  would  benefit  the  three 
partners  by  increasing  their  ability  to 
attract  passengers  away  from  competing 
airlines.  Their  ability  to  take  passengers 
away  from  competing  airlines  would  in 
part  result  from  their  improved  service, 
such  as  an  increased  ability  for 
travellers  to  earn  frequent  flyer  awards, 
and,  in  part,  from  the  significant 
advantages  created  when  an  airline  (or 
airline  alliance)  dominates  a  city. 

We  recognize  that  the  alliance  could 
benefit  a  number  of  travellers.  Travellers 
in  some  markets  will  have  a  greater 
choice  of  flights,  and  the  members  of  the 
three  airlines'  frequent  flyer  programs 
will  gain  a  greater  ability  to  earn  and 
use  frequent  flyer  awards.  Some 
markets,  albeit  very  small  markets,  that 
now  have  no  on-line  service  could,  if 
the  Alliance  Carriers  choose  to  code- 
share  in  those  markets,  obtain  such 
service.  In  analyzing  the  three  carriers' 
proposal,  we  must  weigh  the  potential 
benefits  of  the  alliance  against  its 
potential  anti-competitive  effects.  The 
conditions  set  forth  herein,  while  not 
preventing  the  airlines  from 
implementing  their  alliance,  would 
attempt  to  ensure  that  the  alliance 
provides  the  benefits  that  its  partners 
promised  to  the  public.  The  conditions 
would  attempt  to  limit  the  anti- 
competitive harm  that  could  result  from 
the  alliance  without  interfering  with  the 
partners'  ability  to  code-share  in  most 
markets,  to  offer  reciprocity  to  each 
airline's  frequent  flyer  and  airport 
lounge  program  members,  and  to  engage 
in  joint  marketing  efforts  in  most  cities. 

In  analyzing  the  alliance's  potential 
impact  on  airline  competition,  we  have 
considered  the  data  available  to  us 
regarding  the  Continental/Northwest 
alliance,  which  the  three  airlines 
contend  has  caused  no  discernible 


competitive  harm.  We  presently  believe 
that  that  experience  does  not  provide  a 
valid  basis  for  comparison.  It  appears 
that  the  Delta/Continental/Northwest 
alliance  would  create  far  fewer  new  on- 
line service  opportunities,  involve  much 
more  overlapping  service,  and  pose  a 
greater  danger  of  collusion  than  did  the 
Continental/Northwest  alliance. 

Oxu'  decision  to  allow  United  and  US 
Airways  to  proceed  with  their  alliance 
is  not  inconsistent  in  any  way  with  our 
present  view  that  the  Delta/Continental/ 
Northwest  alliance  presents  serious 
competitive  issues.  We  expressed 
reservations  about  the  United/US 
Airways  alliance,  even  though  United 
and  US  Airways  have  a  significantly 
smaller  share  of  the  national  market  and 
their  route  systems  overlap  much  less 
than  do  the  route  systems  of  Delta  and 
the  existing  Northwest/Continental 
alliance.  We  allowed  United  and  US 
Airways  to  go  forward,  without 
imposing  conditions  additional  to  those 
imposed  by  the  Justice  Department, 
based  on  the  airlines'  representations 
that  they  would  continue  to  compete 
independently,  our  analysis  of  the 
likelihood  that  the  alliance  would 
reduce  competition,  and  oiu  analysis  of 
the  potential  public  benefits  of  the 
alliance.  67  FR  62846  (October  8,  2002). 
Importantly,  we  did  not  find  that  the 
United/US  Airways  alliance  would  not 
reduce  competition.  Instead,. we  stated: 
"At  the  present  time,  the  material  we 
have  reviewed  is  not  sufficient  for  us  to 
conclude  that  an  enforcement 
proceeding  under  49  U.S.C.  41712 
would  be  warranted."  67  FR  62847. 

In  sum,  based  on  ^e  information 
provided  to  us,  we  presently  believe 
that  the  Delta/Continental/Northwest 
alliance  proposal  raises  several  serious 
competitive  issues.  Consumer  access  to 
low  fares  and  adequate  service  cannot 
be  assured  without  adequate 
competition.  The  goal  of  maintaining 
competition  requires  (i)  that  the  partners 
continue  competing  with  each  other  to 
the  maximxun  extent  possible  and  (ii) 
that  unaffiliated  airlines  continue 
serving  the  three  partners'  markets  or 
can  enter  those  markets  without 
artificial  barriers. 

Our  concerns  with  this  alliance 
proposal  flow  directly  from  oiu 
responsibilities  under  our  unique 
statutory  scheme.  We  do  not  seek  to 
protect  favored  airlines.  Competition 
works  when  individual  competitors  find 
ways  to  improve  their  lot  relative  to 
others,  thus  forcing  others  to  respond. 
The  end  result  is  more  efficient  airlines, 
better  service,  lower  fares,  and 
economic  growth.  Here,  however, 
multiple  carriers  would  join  forces  in 
many  different  ways,  making  it 


extremely  difficult,  it  appears,  for  other 
carriers  to  respond  effectively,  and  thus 
forcing  those  competing  carriers  to  exit 
some  markets.  Unaligned  carriers  could 
be  particularly  vulnerable  to  the 
unprecedented  market  power  of  the 
Delta/Continental/Northwest  alliance, 
and  many  could  be  weakened  or  cease 
to  exist.  Accordingly,  we  have  a  number 
of  specific  concerns  with  the  alliance, 
which  we  would  attempt  to  address 
through  the  conditions  described  below. 
We  would,  of  coiu'se,  monitor  the 
alliance's  effects  on  competition,  and 
would  retain  the  power  to  take  further 
action  if  necessary. 

Potential  Collusion.  First,  the  alliance 
agreements  authorize  a  wide  range  of 
discussions  between  the  partners,  since 
the  three  airlines  intend  to  make  their 
services  as  seamless  as  possible.  Given 
the  broad  nature  of  the  discussions  that 
will  be  required  to  implement  the 
alliance,  we  are  concerned  that  the 
communications  among  the  carriers  may 
lead  to  collusion,  either  tacit  or  explicit, 
on  such  matters  as  fares  and  service 
levels,  notwithstanding  the  partners' 
representation  that  they  would  remain 
independent  competitors.  The  face-to- 
face  oral  discussions  of  scheduling,  use 
of  facilities,  and  joint  pricing  proposals 
to  corporate  travel  departments  and 
travel  agencies  would  provide  new 
opportunities  to  exchange  information 
that  could  facilitate  tacit  collusion  to 
restrain  competition.  In  addition,  the 
airlines'  stated  goal  of  harmonizing  their 
service  standards,  which  would 
strengthen  the  alliance's  "brand,"  seems 
likely  to  dampen  the  partners'  interests, 
in  competing  with  each  other  on  service 
factors,  such  as  terms  of  their  frequent 
flyer  programs.  In  order  to  develop  a 
multi-carrier  "on-line"  seamless  service 
alliance,  the  partners  may  reduce  the 
differences  in  their  respective  service 
features;  consumers  typically  use 
differences  in  service  features,  such  as 
frequent  flyer  program  terms,  to  choose 
between  airlines.  Collusion,  whether 
explicit  or  tacit,  harms  consumers, 
because  it  reduces  or  eliminates 
competition  and  enables  firms  to  charge 
higher  prices  or  offer  poorer  service 
than  they  would  in  a  competitive 
market. 

Increased  Market  Presence.  The  three 
airlines  plan  to  take  advantage  of  their 
combined  presence  at  the  cities  they 
serve  by  code-sharing,  offering  frequent 
flyer  program  reciprocity,  and  making 
joint  offers  to  corporate  customers  and 
travel  agencies.  This  would  extend  the 
same  types  of  competitive  advantages 
possessed  by  the  dominant  airline  in  a 
city  to  a  number  of  spoke  cities,  and  this 
may  substantially  undermine  the  ability 
of  competing  airUnes  to  maintain 
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service  in,  or  enter,  markets  served  by 
the  alliance  partners.  That  potential 
harm  would  result  primarily  from  the 
combination  of  the  three  airlines' 
increased  market  presence  and  the 
consequent  marketing  advantages 
created  by  their  dominance  of  many 
markets,  rather  than  because  the 
alliance  will  enable  the  partners  to  offer 
substantially  better  service.  Historical 
evidence  and  analysis  support  the 
conclusion  that  an  airline  that  has  a 
large  market  share  at  a  city  typically  has 
substanticd  competitive  advantages  over 
other  airlines  that  the  latter  often  caiuiot 
offset,  even  by  offering  lower  fares  and 
attractive  service  features.  An  airline's 
possession  of  a  dominant  market  share 
in  a  city,  accordingly,  will  give  it  some 
ability  to  charge  supracompetitive  fares 
and  to  reduce  service.  See,  e.g.,  U.S. 
Department  of  Transportation,  Findings 
and  Conclusions  on  the  Economic, 
Policy,  and  Legal  Issues,  Enforcement 
Policy  Regarding  Unfair  Exclusionary 
Conduct  in  the  Air  Transportation 
Industry  {]anuaiy  17,  2001)  at  22-26. 
This  is  particularly  true  at  airline  hubs, 
including  the  hubs  operated  by  the  three 
airlines.  The  three  airlines'  proposed 
alliance  would  enable  them  to  extend 
these  hub  advantages  to  spoke  cities, 
which  could  deter  new  entry  and  may 
cause  existing  competitors  to  end  their 
services  in  some  markets.  The  resulting 
reduction  in  competition  may  lead  to 
higher  fares  and  poorer  service. 

We  recognize  that  the  alliance 
proposed  by  Delta,  Continental,  and 
Northwest  would  not  give  any  single 
airline  a  dominant  market  share  and 
that  the  three  airlines  represent  that 
they  will  continue  to  compete 
independently  on  fares,  capacity,  and 
scheduling.  Nonetheless,  we  believe 
that  at  many  cities  the  alliance's  impact 
on  the  prospects  of  entry  by  competing 
airlines  would  be  substantially 
equivalent  to  the  impact  that  a  single 
airline's  domincmce  would  have  at  that 
city.  Indeed,  the  documents  provided  to 
us  confirm  that  the  three  airlines  seek 
through  the  alliance  to  increase  their 
collective  market  share  in  ways  that 
would  undermine  the  competitive 
position  of  other  airlines.  They  intend  to 
offer  joint  corporate  discount  contracts, 
joint  travel  agency  incentive  programs, 
and,  from  the  traveller's  perspective, 
combine  their  frequent  flyer  programs. 
Their  proposed  code-sharing  would  also 
increase  their  dominance  through  the 
simple  fact  of  multiplying  the  apparent 
number  of  flights  offered  by  each  of 
them.  In  these  respects,  the  three 
airlines  seek  to  secure  the  same 
competitive  advantages  of  a  dominant 


market  share  that  would  accrue  to  them 
through  a  merger. 

Joint  Marketing.  As  noted,  the  three 
airlines  plan  to  offer  corporate 
customers  joint  contracts  and  to  offer 
travel  agencies  joint  incentive  programs. 
In  general,  the  airline  that  offers  the 
broadest  range  of  services  will  be  the 
most  attractive  bidder  for  a 
corporation's  business,  and  the  airline 
that  operates  the  most  service  at  a  city 
will  offer  the  most  attractive  incentive 
program  to  travel  agencies  in  that  city. 
An  airline  that  dominates  a  city 
typically  structures  its  corporate 
contracts  and  travel  agency  incentive 
programs  in  ways  that  leverage  its 
existing  dominant  market  share  to  gain 
an  even  larger  share  of  the  business  of 
the  corporate  accounts  and  the  bookings 
of  the  travel  agencies.  See  e.g.  General 
Accounting  Office,  "Airline 
Deregulation:  Barriers  to  Entry  Continue 
to  Limit  Competition  in  Several  Key 
Domestic  Markets"  (October  1996)  at 
15-19;  U.S.  Department  of 
Transportation,  Findings  and 
Conclusions  on  the  Economic,  Policy, 
and  Legal  Issues,  Enforcement  Policy 
Regarding  Unfair  Exclusionary  Conduct 
in  the  Air  Transportation  Industry 
(January  17,  2001)  at  23-24.  If  the 
proposed  alliance  is  implemented,  these 
three  airlines  could  do  the  same.  The 
partners'  joint  marketing  plans  threaten 
competition  in  two  respects.  First,  if 
they  make  joint  offers,  they  are  less 
likely  to  compete  individually  for 
corporate  customers  and  travel  agency 
patronage.  Second,  they  could  leverage 
their  combined  market  share  in  ways 
that  preclude  any  effective  competition 
from  unaffiliated  airlines.  For  example, 
the  Alliance  Carriers  could  offer  a 
corporate  customer  discounts  on 
Northwest's  transpacific  services  only  if 
the  customer  booked  most  of  its 
domestic  travel  on  a  particular  domestic 
route  on  Delta  rather  than  on  a 
competing  airline.  The  tying  of  the 
partners'  services  in  this  way  could 
make  it  extremely  difficult  for  other 
airlines,  especially  those  that  do  not 
have  a  worldwide  network  like  that 
operated  by  the  proposed  alliance,  to 
compete. 

Airport  Facilities.  The  alliance 
partners  have  represented  that  they  plan 
to  consolidate  their  operations  at 
airports  when  doing  so  would  be 
feasible,  a  step  which  could  free  a 
number  of  gates  for  use  by  others. 
Opposing  parties  have  expressed  a 
concern  that  the  Alliance  Carriers 
would  not  make  imderutilized  gates 
available  to  competitors  and  would 
instead  "hoard"  gates  at  airports  where 
other  facilities  for  new  service  are  not 
obtainable.  Airlines  cannot  enter  new 


markets  or  increase  service  in  existing 
markets  if  they  cannot  obtain  access  to 
the  necessary  airport  facilities.  Facilities 
are  presently  unobtainable  at  a  number 
of  important  airports,  such  as  Boston. 
The  alliance  partners  may  have  an 
incentive  and  the  ability  to  "hoard" 
their  existing  facilities  or  terminate  their 
competitors'  use  of  subleased  facilities 
at  airports  where  gates  are  otherwise 
unobtainable  to  reduce  competition. 
Such  actions  could- worsen  a  situation 
that  already  exists,  resulting  ultimately 
in  higher  fares  and  less  service  for 
consumers. 

CRS  Displays.  If  the  Alliance  Carriers 
fully  implemented  their  proposed  code- 
sharing  agreement,  each  of  their  flights 
could  be  listed  three  times  in  the 
displays  offered  to  travel  agents  by  most 
of  the  computer  reservations  systems 
("CRSs").  Multiple  listings  of  the  same" 
number  of  physical  flights  would  move 
many  of  the  services  offered  by  other 
airlines  to  later  CRS  display  screens, 
with  the  likely  result  that  many  travel 
agents  would  not  find  and  book  those 
services.  The  multiple  listings  of  the 
same  physical  flights  under  the  codes  of 
all  three  partners  could  thus,  by  itself, 
have  the  effect  of  reducing  the  number 
of  bookings  obtained  by  competitors 
from  travel  agents  using  a  CRS,  without 
any  actual  improvement  in  capacity  or 
reduction  in  price.  In  some  markets,  that 
phenomenon  could  undermine  a 
competitor's  ability  to  maintain  any 
service  at  all.  Similar  concerns  have 
caused  us  to  consider,  in  a  presently 
pending  proceeding,  amending  our  CRS 
rules  to  limit  the  number  of  times  any 
flight  can  be  displayed  under  different 
airline  codes.  67  FR  69366,  69396- 
69397  (November  15,  2002).  The 
European  Union's  CRS  rules  allow  a 
single  service  to  be  displayed  under  no 
more  than  two  codes,  even  if  more  than 
two  airlines  sell  seats  on  the  service 
xmder  their  codes.  67  FR  69397. 

Proposed  Conditions.  Utilizing  all  of 
the  information  presently  available  to 
us,  we  have  conducted  an  independent 
analysis  of  the  proposed  alliance  under 
our  unique  statutory  authority.  As  noted 
earlier,  as  a  result  of  that  analysis,  we 
presently  believe  that  unless  the 
Alliance  Carriers  formally  accept  and 
agree  to  certain  conditions,  the 
proposed  alliance  poses  a  serious 
danger  to  competition.  The  conditions 
discussed  herein  would  not  affect  the 
operation  of  the  existing  Northwest/ 
Continental  alliance.  We  have 
developed  them,  after  careful  and 
thorough  consideration  of  all  of  the 
relevant  issues,  in  an  attempt  to 
alleviate  the  competitive  concerns 
raised  by  the  Delta/Continental/ 
Northwest  alliance  without  the  need  for 
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formal  enforcement  action.  We  would 
not  now  take  enforcement  action  against 
the  three  airlines'  implementation  of  the 
alliance  if  they  formally  agreed  to  the 
conditions.  If  the  three  airlines  do  not 
promptly  notify  us  of  their  agreement  to 
accept  the  conditions  set  forth  herein, 
we  will  direct  our  Aviation  Enforcement 
office  to  institute  a  formal  enforcement 
proceeding  to  determine  whether  the 
airlines'  agreements  constitute  unfair 
methods  of  competition  in  violation  of 
section  411  and,  if  so,  what  remedies 
would  be  required. 

We  have  developed  six  conditions, 
after  considering  the  three  airlines' 
responses  to  oiu'  stated  concerns.  For 
convenience,  our  conditions  are  set 
forth  below,  along  with  a  short  summary 
of  the  basis  for  each  of  them: 

'1.  The  following  condition  is  intended  to 
reduce  the  possibility  of  collusion  that  would 
be  inconsistent  with  49  U.S.C.  40101  or 
unlawful  under  49  U.S.C.  41712: 

Steering  Committee:  The  Alliance  Carriers 
shall  not  establish  the  Steering  Committee  as 
defined  in  Section  10.1  of  the  Marketing 
Agreement."  The  Alliance  Carriers  shall  not 
coordinate  or  agree  upon  pricing,  scheduling 
.(except  for  minor  schedule  adjustments  to 
existing  schedules  to  improve  connectivity), 
capacity,  route  entry  or  exit,  revenue/ 
inventory  management,  frequent  flyer  terms, 
or  upon  any  other  matter  as  to  which  an 
agreement  among  competitors  would  be 
inconsistent  with  49  U.S.C.  40101  or 
unlawful  under  49  U.S.C.  41712.  To  ensure 
compliance  with  those  sections,  counsel 
shall  monitor  any  communications 
concerning  the  above-specified  topics. 
Monitoring  by  counsel  shall  not  confer 
attorney-client  privilege  upon  such 
communications.  The  Alliance  Carriers  shall 
'maintain  written  records  of  all  such 
communications  among  themselves  regarding 
the  Marketing  Agreement  and  shall  retain 
them  until  one  year  after  the  Marketing 
Agreement's  termination. 

2.  The  following  condition  is  intended  to 
implement  the  Alliance  Carriers'  agreement 
to  release  "Surplus  Gates"  and  reduce  the 
possibility  that  the  Marketing  Agreement  will 
,  impede  competition  due  to  "hoarding" 
underutilized  facilities  at  certain  congested 
airports: 

Airport  Facilities:  The  Alliance  Carriers 
agree  that  due  to  co-location  the  following 
gates,  along  with  related  facilities  (including 
overnight  positions),  shall  be  released  to  the 
airport  sponsor  upon  its  request  for  lease  to 
domestic  non-Alliance  Carriers  or  for 
common  use:  (a)  Four  gates  at  lAH,  (b)  two 
gates  at  DTW,  (c)  five  gates  at  CVG.  and  (d) 
two  gates  at  DFW.  Additionally,  if  the 
Alliance  Carriers  choose  to  implement  any 
provision  of  the  Marketing  Agreement  at  any 
of  the  hub  airports  ^  of  any  Alliance  Carrier 


or  Boston  (BOS),  each  Alliance  Carrier  agrees 
to  maintain  records  of  daily  gate  usage  at 
those  airports  and  to  retain  those  records 
until  one  year  after  the  termination  of  the 
Marketing  Agreement.  Notwithstanding  any 
lease  provision  to  the  contrary,  the  Alliance 
Carriers  further  agree  to  release,  within  sixty 
(60)  days  of  request  by  an  airport  sponsor  at 
an  airport  that  does  not  have  a  gate  available 
for  use  on  reasonable  and  competitive  terms, 
any  underutilized  leased  gate,  along  with 
related  facilities  (including  overnight 
positions)  but  excluding  gates  used  only  for 
international  flights,  for  use  by  a  domestic 
non-Alliance  Carrier  or  for  common-use.  A 
gate  is  underutilized  if  it  is  used  less  than  an 
average  of  six  turns  per  day  during  any  two 
consecutive  calendar  months.  Subleases  to 
non-Alliance  Carriers  shall  not  be  cancelled 
to  release  gates  under  this  condition.  No 
Alliance  Carrier  shall  be  required  to  release 
an  underutilized  leased  gate  pursuant  to  this 
condition  if  it  will  be  required  to  continue  to 
pay  rentals  or  charges  to  the  airport  sponsor 
for  the  gate.  This  condition  shall  not  apply 
if  a  gate  is  underutilized  due  to  an  event  of 
force  majeure.*^ 

3.  The  following  condition  is  intended  to 
ensure  that  the  Alliance  Carriers  implement 
their  representations  of  consumer  benefits 
due  to  on-line  service  expansion: 

Codeshahng:  As  referenced  in  the 
Marketing  Agreement,  Domestic,  Canadian, 
and  Caribbean  codesharing  shall  be  limited 
to  six  hundred  fifty  (650)  flights  per  two- 
carrier  combination  for  a  total  of  twenty-six 
hundred  (2,600)  flights.  Not  less  than  twenty- 
five  percent  (25%)  of  each  marketing  carrier's 
new  codeshare  flights  must  be  to  or  from 
airports  the  carrier  and  its  regional  affiliates 
either  did  not  directly  serve  or  served  with 
no  more  than  three  daily  roundtrip  flights  as 
of  August  2002.  An  additional  thirty-five 
percent  (35%)  of  each  marketing  carrier's 
new  codeshare  flights  must  either  meet  the 
above  requirement  or  be  to  or  from  small  hub 
and  non-hub  airports.^  Beginning  one  year 
after  the  commencement  of  codeshare 
operations,  any  Alliance  Carrier  may  request 
review  of  this  condition.  The  Department 
will  exercise  its  best  efforts  to  complete  the 


■*  For  the  purposes  of  these  conditions,  the  term 
"Marketing  Agreement"  includes  all  of  the  exhibits 
to  the  Marketing  Agreement. 

^  For  the  purposes  of  this  condition,  "hub 
airports  ■  are  defined  as  Atlanta  (ATL).  Cincinnati 
(CVGI,  Cleveland  (Cl^).  Dallas/Ft.  Worth  (DFW). 


Detroit  (DTW),  Houston  (lAH),  Memphis  (MEM), 
Minneapolis/St.  Paul  (MSP),  Newark  (EWR).  and 
Salt  l^ke  City  (SLC). 

"For  the  purposes  of  this  agreement,  an  "event  of 
force  majeure"  is  defined  as  follows:  Acts  of  God; 
fire;  damage  to  or  destruction  of  aircraft  or  other 
flight  equipment:  riots  or  civil  commotion;  strikes, 
lockouts  or  labor  disputes  (whether  resulting  from 
disputes  between  the  carrier  and  its  employees  or 
between  other  parties):  U.S.  military  or  airlift 
emergency  or  substantially  expanded  U.S.  military 
airlift  requirements  as  determined  by  the  U.S. 
government:  activation  of  the  U.S.  Civil  Reserve  Air 
Fleet:  war  or  hazards  or  dangers  incident  to  a  state 
of  war:  acts  of  terrorism;  or  any  other  acts,  matters 
or  things,  whether  or  not  of  a  similar  nature,  which 
are  beyond  the  control  Of  the  carrier  and  which 
shall  directly  or  indirectly,  prevent,  delay, 
interrupt,  or  otherwise  adversely  affect  the 
furnishing,  operation  or  performance  of  a  carrier; 
provided,  however,  that  the  carrier  so  affected  shall 
take  all  commercially  reasonable  steps  to  cure  such 
nonperformance  or  delay. 

'For  the  purposes  of  this  notice,  "small  hub"  and 
"non-hub"  airports  are  defined  by  the  Airport 
Activity  Statistics  published  by  the  Department  of 
Transportation,  Bureau  of  Transportation  Statistics. 


review  within  sixty  (60)  days  following 
receipt  from  the  Alliance  Carriers  of  the 
information  necessary  to  complete  its  review. 
Any  request  for  modification  shall  not 
constitute  a  new  agreement  for  the  purposes 
of49  U.S.C.  41720. 

4.  The  following  condition  is  intended  to 
encourage  continued  independent 
competition  and  reduce  the  possibility  of 
joint  marketing  arrangements  that  reduce 
competition: 

Joint  Corporate  and  Travel  Agency 
Contracts:  If  the  Alliance  Carriers  wish  to 
offer  joint  bids  to  corporations  or  travel 
iagencies,  the  corporation  or  travel  agency 
shall  be  given  the  option  of  dealing  with  each 
Alliance  Carrier  separately  or  of  receiving  a 
joint  bid  from  two  or  more  of  the  Alliance 
Carriers.  Only  after  the  corporation  or  travel 
agency  has  requested  a  joint  bid  in  writing 
shall  such  a  bid  be  developed  and  submitted. 
In  addition,  theSAUiance  Carriers  shall  not 
offer  a  joint  bid  to  any  corporation  or  travel 
agency  that  has  a  principal  place  of  business 
or  headquarters  in  a  city  *  where  all  three 
carriers  (themselves  or  through  regional 
affiliates)  operate  scheduled  service  and  their 
combined  market  share  »  exceeds  fifty 
percent  as  of  the  August  prior  to  the  offering 
of  the  joint  bid.  In  any  joint  bid,  the  Alliance 
Carriers  shall  not  make  the  contractual 
discounted  fares  or  commissions  dependent 
on  satisfaction  of  minimum  purchase  or 
booking  requirements,  whether  based  on 
threshold  or  percentage,  for  specific  domestic 
markets  or  for  domestic  services  offered  by 
one  of  the  Alliance  Carriers.  This  condition 
shall  not  apply  to  joint  bids  involving  only 
Northwest  and  Continental. 

5.  The  following  condition  is  designed  to" 
limit  the  potential  anti-competitive  effects  of 
multiple  listings  of  one  service  under 
different  codes,  i.e.  CRS  "screen  clutter," 
while  that  issue  is  under  active  review  in  the 
Department's  CRS  rulemaking  proceeding.  At 
the  conclusion  of  the  proceeding,  the  same 
CRS  rules  applicable  to  all  other  codeshare 
arrangements  would  be  applicable  to  this 
codeshare  agreement  as  well: 

CRS  Displays:  In  the  current  CRS 
rulemaking  the  Department  is  soliciting 
comments  on  whether  it  should  limit  the 
number  of  times  that  codeshare  services  are 
displayed  (67  FR  69396-97).  The  European 
Union  CRS  rules  limit  the  number  of  codes 
displayed  on  a  flight  and  CRSs  operating  in 
EU  member  states  must  comply  with  that 
limit.  The  Alliance  Carriers  shall  make  a 
good  faith  request  in  writing  to  each  CRS  that 
the  CRS,  during  the  pendency  of  the  CRS 
rulemaking,  not  display  an  Alliance  Carrier's 
service  under  more  than  two  codes  in  any 
integrated  display  offered  by  the  CRS.  The 
requests  and  any  responses  thereto  shall  be 
submitted  to  the  Department  by  the  Alliance 
Carriers. 

6.  The  following  condition  is  intended  to 
limit  the  duration  of  the  potential  anti- 
competitive effects  of  the  exclusivity  clauses 
of  the  Marketing  Agreement  to  its  proposed 
term: 


*For  the  purposes  of  this  agreement,  "city"  is 
defined  as  a  primary  metropolitan  statistical  area. 

"  For  the  purposes  of  this  agreement,  "market 
share"  is  determined  by  scheduled  departing  seats 
on  domestic  flights. 
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Exclusivity  Provisions:  After  the 
termination  of  the  Marketing  Agreement,  no 
Alliance  Carrier  shall  attempt  to  enforce  any 
provision  of  the  Marketing  Agreement  that 
would  restrict  any  other  Alliance  Carrier 
firom  entering  into  an  international  or 
domestic  marketing  relationship  with  any 
other  carrier. 

Conclusion.  If  we  are  notified 
promptly  that  the  three  carriers  agree  to 
implement  the  alliance  subject  to  the 
conditions  set  forth  above,  we  would 
not  now  institute  an  enforcement  case 
under  our  governing  statute.  Given  our 
strong  concern  that  the  agreements 
could  have  anti-competitive  results, 
however,  we  would  continue  to  monitor 
closely  the  implementation  of  the 
agreements.  We,  of  course,  reserve  the 
right,  if  we  obtain  evidence  that  leads  us 
to  believe  that  the  joint  venture  is 
adversely  affecting  competition,  to  refer 
the  matter  for  enforcement  action. 
Fxulher,  if  the  three  airlines  at  any  time 
decide  that  they  will  no  longer  comply 
with  a  formal  agreement  accepting  our 
conditions,  they  will  have  created  a  new 
agreement  that  must  be  submitted  to  us 
under  49  U.S.C.  41720,  subject  to  all  of 
the  provisions  of  the  statute,  including 
the  prescribed  waiting  period.  Under 
our  established  interpretation  of  49 
U.S.C.  47120,  the  same  will  be  true  if 
they  materially  modify  the  terms  of  the 
agreements  submitted  by  them  on 
August  23. 

Issued  in  Washington,  DC  On  January  17, 
2003. 

Read  C.  Van  de  Water, 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  03-1528  Filed  1-17-03;  2:20  pm] 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  January  10, 
2003 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2003-14203. 

Date  Filed:  January  6,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  Fares  0273  dated 
December  17,  2002,  TC12/TC123  North 
Atlantic— Resolution  015n— USA  Add- 
on Amounts.  Report— PTC  COMP  990 
dated  December  20,  2002.  Intended 
effective  date:  February  1,  2003. 

Docket  Number:  OST-2003-14208. 


Date:  Filed  January  6,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Mail  Vote  257,  PTC23  ME- 
TC3  0163  dated  December  23,  2002, 
Resolution  010m,  TC23/TC123  Middle 
East-TC3,  Special  Passenger  Amending 
Resolution  between  China  (excluding 
Hong  Kong-SAR  and  Macao  SAR)  and 
points  in  the  Middle  East.  Intended 
effective  date:  January  15,  2003. 

Dorothy  Y.  Beard, 

Chief,  Docket  Operations  &■  Media 
Management,  Federal  Register  Liaison. 
[FR  Doc.  03-1480  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Offfce  of  the  Secretary 

Motor  Vehicles;  Alternative  Fuel 
Vehicle  (AFV)  Report 

agency:  Office  of  the  Secretary,  DOT. 

action:  Notice  of  Availability— Fleet 
(AFV)  Report. 

SUMMARY:  In  accordance  with  the  Energy 
Policy  Act  of  1992  (EPAct)  (42  U.S.C. 
13211-13219)  as  amended  by  the 
Energy  Conservation  Reauthorization 
Act  of  1998  (Pub.  L.  105-388),  and  E.O. 
13149,  "Greening  the  Govermnent 
Through  Federal  Fleet  and 
Transportation  Efficiency,"  the 
Depeirtment  of  Transportation's  annual 
alternative  fuel  vehicle  reports  are 
available  on  the  following  Department 
of  Transportation  Web  site:  http:// 
osam.ost.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
T.  Ettenger,  Departmental  Fleet 
Manager,  Office  of  Security  and 
Administrative  Management,  400  7th 
Street  SW.,  Washington,  DC  20590; 
telephone  (202)  366-2093. 

Dated:  January  15,  2003. 
Richard  Pemberton, 

Associate  Director,  Office  of  Security  and 

Administrative  Management. 

[FR  Doc.  03-1481  Filed  1-22-03;  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

Maritime  Administration 

[USCG-2003-14294] 

El  Paso  Energy  Bridge  Gulf  of  Mexico, 
LLC  Deepwater  Port  License 
Application 

AGENCY:  Coast  Guard,  DOT.  Maritime 
Administration,  DOT. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Coast  Guard  and  the 
Maritime  Administration  (MARAD)  give 
notice,  as  required  by  the  Deepwater 
Port  Act  of  1974,  as  amended,  that  they 
have  received  an  application  for  the 
licensing  of  a  deepwater  port,  and  that 
the  application  appears  to  contain  the 
required  information.  The  notice 
summarizes  the  applicant's  plans  and 
the  procediu^s  we  will  follow  in 
considering  the  application. 
DATES:  Any  public  hearing  held  in 
connection  with  this  application  must 
be  held  not  later  than  September  22, 
2003.  The  application  will  be  approved 
or  denied  within  90  days  after  the  last 
public  hearing  held  on  the  application. 
ADDRESSES:  The  mailing  address  for  the 
clerk  in  this  proceeding  is:  Commandant 
(G-M),  U.S.  Coast  Guard,  2100  Second        =, 
Street  SW.,  Washington,  DC  20593- 
0001.  Public  docket  USCG-2003-14294 
is  maintained  by  the  Docket 
Management  FaciUty,  U.S.  Department 
of  Transportation,  Room  PL^Ol,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  The  Docket  Management 
Facility  office  maintains  a  Web  site, 
http://dms.d6t.gov,  and  can  be  reached 
by  telephone  at  202-366-9329  or  fax  at 
202-493-2251. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000.  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice  call 
Robert  Nelson.  U.S.  Coast  Guard,  (202) 
267-0496,  melson@comdt.uscg.mil. 
SUPPLEMENTARY  INFORMATION:  Receipt  of 
application;  determination.  On 
December  20,  2002,  the  Coast  Guard  and 
MARAD  received  an  application  from  El 
Paso  Energy  Bridge  Gulf  of  Mexico  LLC, 
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1001  Louisiana  Street,  Houston,  Texas 
77002  for  all  Federal  authorizations 
required  for  a  license  to  own,  construct 
and  operate  a  deepwater  port  off  the 
coast  of  Louisiana.  On  January  14,  2003, 
we  determined  that  the  application 
appears  to  contain  all  required 
information.  The  application  and 
related  documentation  supplied  by  the 
applicant  (except  for  certain  protected 
information  specified  in  33  U.S.C.  1513) 
may  be  viewed  in  the  public  docket  (see 
ADDRESSES). 

Background.  According  to  the 
Deepwater  Port  Act  of  1974,  as  amended 
(the  Act,  33  U.S.C.  1501  et  seq.),  a 
deepwater  port  is  a  fixed  or  floating 
manmade  structure  other  than  a  vessel, 
or  a  group  of  structiues,  located  beyond 
the  territorial  sea  and  off  the  coast  of  the 
U.S.,  used  or  intended  for  use  as  a  port 
or  terminal  for  the  transportation, 
storage,  and  fmlher  handling  of  oil  for 
transportation  to  any  State.  The  Act  was 
most  recently  amended  by  the  Maritime 
Transportation  Security  Act  of  2002 
(MTSA,  Pub.  L.  107-295),  which 
extends  the  deepwater  port  definition  to 
include  natural  gas  facilities. 

A  deepwater  port  must  be  licensed, 
and  the  Act  provides  that  a  license 
applicant  submit  detailed  plans  for  its 
facility  to  the  Secretary  of 
Transportation,  along  with  its 
application.  The  Secretary  has  delegated 
the  processing  of  deepwater  port 
applications  to  the  Coast  Guard  and 
MARAD.  The  Act  allows  21  days 
following  receipt  of  the  application  to 
determine  if  it  contains  all  required 
information.  If  it  does,  we  must  publish 
a  notice  of  application  in  the  Federal 
Register  and  summarize  the  plans.  This 
notice  is  intended  to  meet  those 
requirements  of  the  Act  and  to  provide 
general  information  about  the  procediu^ 
that  will  be  followed  in  considering  the 
application. 

Application  procedure.  We  consider 
the  application  on  its  merits.  Under  the 
Act,  we  have  240  days  from  the  date  this 
notice  is  published  to  hold  at  least  one 
public  hearing,  which  is  your 
opportunity  to  submit  written  or  oral 
comment  on  the  application.  We  will 
publish  a  separate  Federal  Register 
notice  to  notify  you  of  any  hearing  we 
decide  to  hold.  At  least  one  hearing 
must  be  held  in  each  adjacent  coastal 
state.  Pursuant  to  33  U.S.C.  1508,  we 
designate  Louisiana  as  an  adjacent 
coastal  state.  Other  states  may  apply  for 
adjacent  coastal  state  status  in 
accordance  with  33  U.S.C.  1508(a)(2). 
After  the  last  public  hearing.  Federal 
agencies  have  45  days  in  which  to 
comment  to  us  on  the  application,  and 
approval  or  denial  of  the  application 
must  follow  within  90  days  after  the  last 


public  hearing.  Details  of  the 
application  process  are  described  in  33 
U.S.C.  1504  and  in  33  CFR  part  148. 

The  present  application  involves  a 
proposed  liquefied  natural  gas  (LNG) 
facility.  As  such,  MTSA  excepts  the 
application  from  the  restrictions  of  33 
U.S.C.  1504(d)(l)-(3)  and  33  U.S.C. 
1504(i)(l)-{3).  While  this  permits 
submission  and  consideration  of 
competing  applications  for  the  same 
"application  area",  there  may  still  be 
practical  restrictions  from  a  navigation 
safety  standpoint  with  regard  to  the 
proximity  of  multiple  deepwater  ports. 

We  will  review  tne  application  under 
the  current  deepwater  port  regulations 
published  in  33  CFR  part  148.  On  May 
30,  2002  (67  FR  37920)  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  indicating  its 
intent  to  revise  those  regulations.  Public 
comments  have  been  received  in 
response  to  the  NPRM  and  we  will 
consider  those  comments  prior  to 
adopting  revised  regulations.  In 
addition,  MTSA  mandates  that  we 
revise  existing  deepwater  port 
regulations  as  soon  as  practicable  to 
implement  extension  of  deepwater  port 
regulations  to  natmral  gas.  It  also  allows 
for  the  issuance  of  an  interim  final  rule 
'without  public  notice  and  comment. 
Thus,  the  current  regulations  may  be 
amended  before  we  have  fully  processed 
the  application.  In  that  event,  the 
amended  regulations  will  govern  further 
processing  of  the  appfication  as  soon  as 
they  take  effect. 

Summary  of  the  application.  El  Paso 
Energy  Bridge  Gulf  of  Mexico,  LLC 
(Energy  Bridge  GOM)  proposes  to  locate, 
construct  and  operate  the  Deepwater 
Port  on  Block  603,  West  Cameron  Area, 
South  Addition,  which  has  been  leased 
from  the  Minerals  Management  Service 
(MMS)  for  this  project. 

The  Deepwater  Port  will  consist  of  a 
Submerged  Tiuret  Loading  (STL)  system 
that  is  comprised  of  a  submerged  turret 
buoy;  chains,  lines  and  anchors;  a 
flexible  riser;  and  a  subsea  manifold. 
Other  components  of  the  Deepwater 
Port  will  include  approximately  1.93 
miles  of  20-inch  pipeline;  a  small  meter 
platform  and  risers;  a  20-inch  diameter 
pipeline  approximately  3.96  miles  in 
length  that  will  extend  from  the  meter 
platform  to  Sea  Robin  Pipeline 
Company  (Sea  Robin),  an  offshore 
natural  gas  pipeline  subject  to  the 
Federal  Energy  Regulatory 
Commission's  (FERC)  Natural  Gas  Act 
(NGA)  jurisdiction;  and  a  separate  20- 
inch  diameter  pipeline  approximately 
1.38  miles  in  length  that  will  extend 
from  the  meter  platform  to  a  section  of 
pipe  that  will  interconnect  to  an 
offshore  natural  gas  pipeline  system 


commonly  referred  to  as  the  Blue  Water 
system.  This  system  is  owned  in  part  by 
Tennessee  Gas  Pipeline  Company  and 
in  part  by  Coliunbia  Gulf  Transmission 
Company,  another  interstate  pipfeline 
subject  to  the  FERC's  NGA  jurisdiction. 
The  natural  gas  transported  by  Sea 
Robin  and  Blue  Water  will  come  ashore 
at  the  Louisiana  coast. 

The  Deepwater  Port  will  be  used  to 
deliver  to  onshore  markets  natural  gas 
derived  from  the  regasified  LNG  that 
will  be  received  from  sources 
worldwide.  The  gas  to  be  transported 
through  the  Deepwater  Port  will  be 
owned  by  Deepwater  Energy  L.P., 
(Deepwater  Energy)  an  affiliate  of 
Energy  Bridge  GOM.  Deepwater  Energy 
will  utilize  the  entire  capacity  of  the 
Deepwater  Port. 

Gas  will  be  delivered  to  the 
Deepwater  Port  by  conventional  LNG 
vessels,  which  incorporate  shipboard 
regasification  capabilities.  The  vessels 
will  operate  in  foreign  commerce  and  be 
leased  to  affiliates  of  Energy  Bridge 
GOM.  The  vessels  that  will  be  used  to 
deliver  natiual  gas  to  the  Deepwater 
Port  will  have  a  capacity  to  hold 
138,000  cubic  meters  of  LNG  and  will 
regasify  the  LNG  onboard  at  the  point  of 
delivery  to  the  Deepwater  Port  so  that 
imports  will  consist  of  gas  in  its 
vaporous  state,  rather  than  in  a  liquefied 
state.  Each  138,000  cubic  meter  LNG 
vessel  will  deliver  approximately  2.9 
billion  cubic  feet  (BCF)  of  natural  gas 
through  the  Deepwater  Port.  The  first  El 
Paso  Energy  Bridge  vessel  (EPEBV)  will 
be  available  to  commence  service  by 
November  of  2004.  Each  vessel  will 
have  fully-integrated  regasification 
facilities  on-board,  using  the  same  type 
of  proven  regasification  technology  that 
is  used  in  land-based  regasification 
terminals. ^ach  EPEBV  will  also  have 
the  alternate  capability  to  deliver  LNG 
to  conventional  onshore  regasification 
terminals  in  the  same  maimer  as 
existing  LNG  vessels. 

When  an  EPEBV  reaches  the  location 
of  the  Deepwater  Port,  it  will  retrieve 
and  connect  to  the  STL  system.  For  that 
purpose,  a  winch  located  on  the  vessel 
will  raise  the  submerged  buoy  from  its 
subsurface  location,  where  it  is  located 
when  not  connected  to  an  EPEBV.  The 
buoy  will  be  drawn  into  an  opening  in 
the  hull  of  the  vessel.  After  it  is  secured 
to  the  EPEBV,  the  buoy  will  serve  both 
as  the  mooring  system  for  the  vessel  and 
as  the  offloading  mechanism  for 
transferring  the  natural  gas.  After  the 
buoy  is  attached  to  the  vessel  £md  all 
start-up  prerequisites  are  satisfied,  the 
on-board  LNG  regasification  process 
will  commence.  The  gas  is  then 
discharged  through  the  buoy  into  the 
subsea  flexible  riser.  The  gas  will  move 
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firom  the  riser  to  a  pipeUne  and 
manifold  (PLEM)  after  which  the  gas 
will  be  delivered  into  a  twenty-inch 
diameter  pipeline  to  be  constructed  by 
Energy  Bridge  GOM.  The  gas  will  travel 
for  approximately  1.93  miles  through 
the  pipeline.  At  the  end  of  that  pipeline, 
the  gas  will  be  delivered  to  a  small 
metering  platform,  constructed  by 
Energy  Bridge  GOM,  where  the  gas  will 
flow  through  one  of  two  gas 
measiu«ment  meters,  one  measuring  gas 
destined  for  the  Sea  Robin  system  and 
a  second  measuring  gas  to  be  delivered 
to  the  Blue  Water  system.  After 
metering,  the  gas  pressm-e  will  be 
reduced  by  regulators  on  the  platform  so 
that  the  gas  can  enter  either  the  Sea 
Robin  or  Blue  Water  system  at  the 
pressure  prescribed  by  the  operators  for 
each  of  those  systems.  Natural  gas 
deUvered  to  the  Sea  Robin  system  will 
be  transported  through  a  3.96  mile 
pipeline,  while  natural  gas  delivered  to 
the  Blue  Water  system  will  be 
transported  through  a  1.38  mile 
pipeline.  The  pipeline  extending  to  the 
Sea  Robin  system  will  cross  portions  of 
West  Cameron  Blocks  602  and  601  and 
will  intercormect  with  Sea  Robin  on 
EastXHameron  Block  335.  The  second 
pipeline  from  the  platform  will  cross  a 
portion  of  West  Cameron  Block  600  and 
will  interconnect  with  the  Blue  Water 
system  on  West  Cameron  Block  601. 

Dated:  January  15,  2003. 
L.L.  Hereth, 

R^ar  Admiral,  Coast  Guard,  Acting  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 
Raymond  R.  Barberesi, 
Director.  Office  of  Ports  and  Domestic 
Shipping,  U.S.  Maritime  Administration. 
[FR  Doc.  03-1486  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Establish  an  Air 
Tour  Management  Plan  and  Notice  of 
Public  Meeting  for  Haleakala  National 
Park 


agency:  Federal  Aviation 
Administration  (FAA). 
action:  Notice. 


SUMMARY:  The  FAA,  in  cooperation  with 
the  NFS,  is  initiating  development  of  an 
Air  Tour  Management  Plan  (ATMP)  for 
the  Haleakala  National  Park  pursuant  to 
the  National  Parks  Air  Tour 
Management  Act  of  2000  (Public  Law 
106-181)  and  its  implementing 
regulations  contained  in  title  14,  Code 
of  Federal  Regulations,  part  136, 


National  Parks  Air  Tour  Management, 
pubUshed  October  25.  2002  (67  FR 
65662).  The  objective  of  the  ATMP  is  to 
mitigate  or  prevent  the  significant 
adverse  impacts,  if  any,  of  commercial 
air  tour  operations  upon  the  nattual  and 
cultural  resources,  visitor  experiences, 
and  abutting  tribal  lands,  of  the 
Haleakala  National  Park.  Following  a 
Federal  rulemaking  action,  the  ATMP 
will  be  incorporated  into  part  136.  This 
notice  provides  information  on  the 
Public  Information  Workshop  for  all 
persons  having  an  interest  in  Haleakala 
National  Park. 

DATES:  The  Public  Information 
Workshop  will  be  held  February  26. 
2003.  at  6  p.m. 

ADDRESSES:  The  PubUc  Information 
Workshop  will  be  held  at  the  Pukalani 
Commimity  Center,  91  Pukalani  Street, 
Pukalani,  Hawaii. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Armstrong,  Air  Tour  Management 
Plan  Program  Manager,  Executive 
Resource  Staff,  AWP-4.  Federal 
Aviation  Administration.  Western- 
Pacific  Region.  MaiUng  address:  P.O. 
Box  92007,  Los  Angeles,  California 
90009-2007.  Telephone:  (310)  725- 
3818.  Street  address:  15000  Aviation 
Boulevard,  Hawthorne,  California 
90261.  Email:  Brian.Armstrong@faa.gov. 
SUPLEMENTARY  INFORMATION  The  FAA,  in 
cooperation  with  the  NPS,  is  initiating 
development  of  an  Air  Tour 
Management  Plan  (ATMP)  for  the 
Haleakala  National  Park  pursuant  to  the 
National  Parks  Air  Tour  Management 
Act  of  2000  (Public  Law  106-181)  and 
its  implementing  regulations  contained 
in  title  14,  Code  of  Federal  Regulations, 
part  136,  National  Parks  Air  Tour 
Management,  published  October  25, 
2002  (67  FR  65662).  The  objective  of  the 
ATMP  is  to  mitigate  or  prevent  the 
significant  adverse  impacts,  if  any,  of 
commercial  air  tour  operations  upon  the 
natural  and  cultviral  resoiuces,  visitor 
experiences,  and  abutting  tribal  lands, 
of  the  Haleakala  National  Park. 
Following  a  Federal  rulemaking  action, 
the  ATMP  will  be  incorporated  into  part 
136. 

In  developing  the  ATMP  and 
associated  rulemaking  actions,  the 
Federal  Aviation  Administration  (FAA) 
and  National  Park  Service  (NPS)  are 
required  to  comply  with  the  National 
Environmental  Policy  Act  of  1970 
(NEPA),  which  calls  on  Federal  agencies 
to  consider  environmental  issues  as  part 
of  their  decision  making  process.  For 
the  purposes  of  compliance  with  NEPA, 
the  FAA  is  the  Lead  Agency  and  the 
NPS  is  a  Cooperating  Agency.  An 
Environmental  Assessment  will  be 
prepared  for  the  ATMP  in  accordance 


with  NEPA  and  its  implementing 
regulations  (40  CFR  parts  1500-1508). 
Interested  individuals,  groups,  and 
other  members  of  the  public  are  invited 
to  attend  a  Public  Information 
Workshop  to  be  held  on  February  26, 
2003,  at  6  p.m.  The  workshop  will 
consist  of  brief  presentations  by  the 
FAA.  the  NPS,  and  the  Acoustical 
Department  of  the  VOLPE  National 
Transportation  Center  beginning  at  6 
p.m.  These  presentations  will  conclude 
by  approximately  7  p.m.  Following  the 
presentations,  attendees  may  browse 
displays,  collect  information,  talk  with 
FAA  and  NPS  officials,  discuss 
concerns,  and  register  to  receive  further 
information  regarding  development  of 
the  Haleakala  National  Park  ATMP. 

This  is  a  public  information  workshop 
only.  Public  testimony  or  conunents 
will  not  be  formally  recorded  at  this 
time.  A  public  scoping  period,  during 
whichpublic  commtents  will  be 
formally  received,  will  be  held  at  a  later 
time  in  compliance  with  the  procedures 
established  under  NEPA.  The  scoping 
period  will  be  announced  through  the 
Federal  Register,  local  media,  the 
Internet,  and  direct  mailings  to 
interested  parties  known  to  the  FAA 
and  the  NPS. 

Additional  information  on  the  ATMP 
Program  is  available  on  the  FAA's 
ATMP  Website  located  at 
www.atmp.faa.gov.  Interested  parties 
may  register  to  receive  information 
regarding  the  development  of  this  and 
other  ATMPs  through  this  website. 

Issued  in  Hawthorne,  California  on  lanuary 
16,  2003. 

Brian  Q.  Armstrong, 
Air  Tour  Management  Plan,  Program 
Manager.  AWP-4.  Western-Pacific  Region. 
|FR  Doc.  03-1531  Filed  1-22-03:  «:45  am! 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Establish  an  Air 
Tour  Management  Plan  and  Notice  of 
Public  Meeting  for  Hawaii  Volcanoes 
National  Park 

agency:  Federal  Aviation 

Administration  (FAA). 

action:  Notice.  . 

SUMMARY:  The  FAA,  in  cooperation  with 
the  NPS,  is  initiating  development  of  an 
Air  Tour  Management  Plan  (ATMP)  for 
the  Hawaii  Volcanoes  National  Park 
pursuant  to  the  National  Parks  Air  Tour 
Management  Act  of  2000  (Public  Law 
106-181)  and  its  implementing 
regulations  contained  in  title  14,  Code 
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of  Federal  Regulations,  part  136, 
National  Parks  Air  Tour  Management, 
published  October  25,  2002  (67  FR 
65662).  The  objective  of  the  ATMP  is  to 
mitigate  or  prevent  the  significant 
adverse  impacts,  if  any,  of  commercial 
air  tour  operations  upon  the  natural  and 
cultiiral  resources,  visitor  experiences, 
and  abutting  tribal  lands,  of  the  Hawaii 
Volcanoes  National  Park.  Following  a 
Federal  rulemaking  action,  the  ATMP 
will  be  incorporated  into  part  136.  This 
notice  provides  information  on  the 
Public  Information  Workshop  for  all 
persons  having  an  interest  in  Hawaii 
Volcanoes  National  Park. 
DATES:  The  Public  Information 
Workshop  will  be  held  February  24, 
2003,  at  5:30  p.m. 

ADDRESSES:  The  Public  Information 
Workshop  will  be  held  at  the  Cooper 
Center,  19-^030  Wright  Road,  Volcano, 
Hawaii. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Armstrong,  Air  Tour  Management 
Plan  Program  Manager,  Executive 
Resource  Staff,  AWP-4,  Federal 
Aviation  Administration,  Western- 
Pacific  Region.  Mailing  address:  P.O. 
Box  92007,  Los  Angeles,  California 
90009-2007.  Telephone:  (310)  725- 
3818.  Street  address:  15000  Aviation 
Boulevard,  Hawthorne,  California 
90261.  Email:  Brian.Armstrong@faa.gov. 
SUPLEMENTARY  INFORMATION:  The  FAA. 
in  cooperation  with  the  NPS,  is 
initiating  development  of  an  Air  Tour 
Management  Plan  (ATMP)  for  the 
Hawaii  Volcanoes  National  Park 
pursuant  to  the  National  Parks  Air  Tour 
Management  Act  of  2000  (Pub.  L.  106- 
181)  and  its  implementing  regulations 
contained  in  title  14,  Code  of  Federal 
Regulations,  part  136,  National  Parks 
Air  Tour  Management,  published 
October  25,  2002  (67  FR  65662).  The 
objective  of  the  ATMP  is  to  mitigate  or 
prevent  the  significant  adverse  impacts, 
if  any,  of  commercial  air  tour  operations 
upon  the  natural  and  cultural  resources, 
visitor  experiences,  and  abutting  tribal 
lands,  of  the  Hawaii  Volcanoes  National 
Park.  Following  a  Federal  rulemaking 
action,  the  ATMP  will  be  incorporated 
into  part  136. 

In  developing  the  ATMP  and 
associated  rulemaking  actions,  the 
Federal  Aviation  Administration  (FAA) 
and  National  Park  Service  (NPS)  are 
required  to  comply  with  the  National 
Environmental  Policy  Act  of  1970 
(NEPA),  which  calls  on  Federal  agencies 
to  consider  envirorunental  issues  as  part 
of  their  decision  making  process.  For 
the  purposes  of  compliance  with  NEPA, 
the  FAA  is  the  Lead  Agency  and  the 
NPS  is  a  Cooperating  Agency.  An 
Environmental  Assessment  will  be 


prepared  for  the  ATMP  in  accordance 
with  NEPA  and  its  implementing 
regulations  (40  CFR  parts  1500-1508). 

Interested  individuals,  groups,  and 
other  members  of  the  public  are  invited 
to  attend  a  Public  Information 
Workshop  to  be  held  on  February  24, 
2003,  at  5:30  p.m.  The  workshop  will 
consist  of  brief  presentations  by  the 
FAA,  the  NPS,  and  the  Acoustical 
Department  of  the  VOLPE  National 
Transportation  Center  beginning  at  5:30 
p.m.  These  presentations  will  conclude 
by  approximately  6:30  p.m.  Following 
the  presentations,  attendees  may  browse 
displays,  collect  information,  talk  with 
FAA  and  NPS  officials,  discuss 
concerns,  and  register  to  receive  further 
information  regarding  development  of 
the  Hawaii  Volcanoes  National  Park 
ATMP. 

This  is  a  public  information  workshop 
only.  Public  testimony  or  comments 
will  not  be  formally  recorded  at  this 
time.  A  public  scoping  period,  during 
which  public  comments  will  be 
formally  received,  will  be  held  at  a  later 
time  in  compliance  with  the  procedures 
established  under  NEPA.  The  scoping 
period  will  be  aimounced  through  the 
Federal  Register,  local  media,  the 
Internet,  and  direct  mailings  to 
interested  parties  known  to  the  FAA 
and  the  NPS. 

Additional  information  on  the  ATMP 
Program  is  available  on  the  FAA's 
ATMP  Website  located  at 
www.atmp.faa.gov.  Interested  parties 
may  register  to  receive  information 
regarding  the  development  of  this  and 
other  ATMPs  through  this  website. 

Issued  in  Hawthorne,  California  on  January 
16.  2003. 

Brian  Q.  Armstrong, 

Air  Tour  Management  Plan.  Program 
Manager.  AWP-^.  Western-Pacific  Region. 
[FR  Doc.  03-1530  Filed  1-22-03;  8:45  am] 
BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Object  Oriented  Technology  in 
Aviation  Workshop  #2 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

summary:  The  FAA  issues  this  notice  to 
advise  the  public  of  the  second  joint 
FAA/NASA  workshop  to  discuss  Object 
Oriented  Technology  (OOT)  in  Aviation. 
This  notice  announces  the  dates,  times, 
location,  and  registration  information 
for  the  workshop. 


DATES:  The  workshop  is  scheduled  for 
March  25th  through  March  27th,  2003, 
starting  at  8:30  a.m.,  and  ending  at  5 
p.m.  daily,  except  for  the  last  day  when 
the  workshop  will  end  at  12:30  p.m. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Sheraton  Norfolk  Waterside  Hotel, 
777  Waterside  Drive,  Norfolk,  VA, 
23510  USA,  Telephone  (757)  622-6664. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Hay  hurst,  NASA  Langley 
Research  Center;  e-mail 
i././iay/jurs  t@7air.nasa.gov;  telephone 
(757)  864-6215;  Website  http:// 
shemesh.larc.nasa.gov/foot/.  ' 

SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  workshop  includes: 

•  Opening  session  (welcome  and 
workshop  overview,  workshop  vision). 

•  Overview  of  OOT  Handbook  and 
general  issues. 

•  Breakout  sessions  covering: 
— Single  inheritance  and  dynamic 

dispatch; 
— Tools; 

— Reuse  and  dead/deactivated  code; 
^^Overloading; 
— Type  Conversion; 
— Templates; 
— Inlining; 
— Traceability; 
— Multiple  inheritance; 
— General  OOT  Issues  and  other 

considerations. 

•  Discussion  of  breakout  session 
results. 

•  Closing  session  (future  activities, 
adjournment). 

This  workshop  is  open  to  anyone 
interested  in  OOT  issues  related  to 
developing  or  approving  aviation 
software  products  that  comply  with 
RTCA  Document  No.  RTCA/DO-178B, 
Software  Considerations  in  Airborne 
Systems  and  Equipment  Certification. 
Attendees  wishing  to  submit  comments 
concerning  OOT  issues  should  forward 
them  to  the  named  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Workshop  Registration  fee  is  $100 
(USD)  if  paid  by  February  28,  2003  and 
$300  (USD)  if  paid  after  that  date.  Use 
the  following  web-site  to  make  your 
reservations  and  to  obtain  additional 
details  pertaining  to  the  workshop: 
http://shemesh.lnrc.nasa.gov/foot/.  Note 
that  the  registration  fee  includes  an 
evening  reception  on  March  25,  as  well 
as  a  continental  breakfast,  and 
refreshments  during  the  morning  and 
afternoon  breaks  each  day  of  the 
workshop. 

A  block  of  rooms  are  reserved  at  the 
Sheraton  Norfolk  Waterside  Hotel,  777 
Waterside  Drive,  Norfolk,  VA,  23510 
USA.  Telephone  (757)  622-6664  or 
central  reservations  number  (800)  325- 


Federal  Register /Vol.  68,  No.  15 /Thursday,  January  23.  2003 /Notices 


3303 


3535,  at  a  special  rate  of  $55  (USD)  plus 
taxes  per  night.  To  receive  the  special 
rate,  you  must  make  yoiu-  reservations 
by  March  7,  2003,  and  state  that  you  are 
attending  the  "Object  Oriented 
Technology  Workshop." 

Issued  in  Washington,  DC  on  January  16, 
2003. 

Susan  J.  M.  Cabler, 
Deputy  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
[FR  Doc.  03-1475  Filed  1-22-03;  8:45  am] 
BHJJNG  CODE  4910-1>-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-15-C-OO-CHO  To  Impose  and  Use 
the  Revenue  From  a  Ressenger  Facility 
Charge  (PFC)  at  Charlottesvllle- 
ARsemarie  Airport,  Charlottesville,  VA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  hitent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to,  impose  and  use  the 
revenue  from  a  PFC  at  Charlottesville- 
Albemarle  Airport  under  the  provisions 
of  the  49  U.S.C.  40117  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  24,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Washington  Airports  District 
Office,  23723  Ah  Freight  Lane,  Suite 
210,  Dulles,  VA  22016. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Bryan  O. 
Elliott,  Director  of  Aviation,  of  the 
Charlottesville-Albemarle  Airport 
Authority  at  the  following  address: 
Charlottesville-Albemarle  Airport 
Authority,  201  Bowen  Loop, 
Charlottesville,  Virginia  22901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the 
Charlottesville- Albemarle  Airport 
Authority  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Winder,  Program  Manager, 
Washington  Airports  District  Office, 
23723  Air  Freight  Land,  Suite  210, 
Dulles,  VA.  22016,  (703)  661-1363.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Charlottesville-Albemarle  Airport  under 
the  provisions  of  the  49  U.S.C.  40117 
and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  December  24,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  capital  Region  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  wrill 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  March 
29,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  datb: 
February  1,2005. 

Proposed  charge  expiration  date: 
August  1.  2006. 

Level  of  the  proposed  PFC:  $3.00. 
Total  estimated  PFC  Revenue: 

Impose  $850,000. 

Use  $850,000. 

Brief  description  of  proposed 
project(s):  Terminal  Building 
.  Modifications  (Impose  &  Use).  Upgrade 
multi-user  Flight  Information  Display 
System  (Impose  &  Use).  Extend  Rimway 
3  Safety  Area,  Phase  IV  (Impose  &  Use). 
PFC  Project  Administration  Fees 
(Impose  &  Use). 

Class  or  classes  of  air  carriers  v^hich 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  AEA-610,  1  Aviation 
Plaza,  Jamaica,  NY  11434-4809. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Charlottesville-Albemarle  Airport. 

Issued  in  Dulles,  Va.  22016,  January  14, 
2003. 

Arthur  Winder, 

Program  Manager.  Washington  Airports 
District  Office. 

[FR  Doc.  03-1474  Filed  1-22-03;  8:45  am] 
BILUNG  CODE  491I>-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Mills 
County,  lA;  Cass  County,  NE . 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  proposed  roadway  and 
bridge  improvement  project  in  Cass 
County,  Nebraska,  and  Mills  County, 
Iowa.  ■ 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  Kosola,  Realty/Environmental 
Officer,  FHWA,  Federal  Building,  Room 
220,  100  Centennial  Mall  North, 
Lincoln,  NE  68508-3851,  (402)  437- 
5765.  Mr.  Arthur  Yonkey,  Planning  and 
Project  Development  Engineer,  Nebraska 
Department  of  Roads.  PO  Box  94759, 
1500  Highway  2,  Lincoln,  NE,  68509, 
(402)  479-4795.  Mr.  James  Rost,  Office 
of  Location  and  Environment,  Iowa 
Department  of  Transportation.  800 
Lincoln  Way,  Ames,  Iowa  50010, 
Telephone:  (515)  239-1798. 
SUPPLEMENTARY  INFORMATION:  The 
Transportation  Appropriations  Bill  for 
fiscal  year  2002  included  funding  for  a 
study  of  a  possible  replacement  bridge 
over  the  Missouri  River  on  Highway 
U.S.  34  at  Plattsmouth,  Nebraska.  The 
FHWA,  Ln  cooperation  with  the 
Nebraska  Department  of  Roads  (NDOR) 
and  the  Iowa  Department  of 
Transportation  (Iowa  DOT),  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  the  Rehabilitation/Replacement 
and  Roadway  Study  project  for  the  U.S. 
34  Plattsmouth  Bridge. 

The  existing  two-lane  U.S.  34  toll 
bridge  over  the  Missouri  River  at  the 
east  edge  of  Plattsmouth  has  been  listed 
in  the  National  Register  of  Historic 
Places.  The  existing  bridge  is  a  multi- 
span  through-truss  structure 
approximately  1 ,400  feet  long  with  a  20- 
foot  wide  driving  surface.  This  bridge  is 
both  functionally  and  structurally 
obsolete.  The  existing  alignment  of  U.S. 
34  is  through  the  Central  Business 
District  of  Plattsmouth.  The  roadway 
portion  of  the  study  will  include  a 
connection  to  Highway  U.S.  75  at  the 
west  edge  of  Plattsmouth. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2) 
rehabiUtating/replacing  the  existing 
two-lane  bridge;  (3)  constructing  a  new 
two-lane  bridge  on  new  location  with  a 
coimection  to  the  existing  roadway 
system;  and  (4)  constructing  a  new  two- 
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lane  bridge  on  new  location  with  a  new 
roadway  system. 

An  agency  scoping  meeting  and  a 
public  scoping/information  meeting  are 
planned.  Letters  describing  the 
proposed  action  and  soliciting 
conunents  will  be  sent  to  appropriate 
federal,  state,  and  local  agencies,  and  to 
private  organizations  and  citizens  who 
are  known  to  be  interested  in  this 
proposed  project.  Public  input  will  be 
sought  throughout  the  project  via  a 
series  of  public  meetings  to  be  held  in 
2003  and  2004.  A  Draft  EIS  will  be 
prepared  and  a  public  hearing  will  be 
held.  Public  notice  will  be  given  of  the 
time  and  place  of  the  public  meetings 
and  public  hearing. 

To  ensure  that  tne  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  Nebraska  Department  of 
Roads,  Iowa  DOT  or  FHWA  at  the 
address  provided  in  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implehienting  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program) 

Dated:  January  16,  2003. 
Edward  W.  Kosola, 

Realty/Environmental  Officer.  Nebraska 
Division,  Federal  Highway  Administration, 
Lincoln.  Nebraska. 

[FR  Doc.  03-1433  Filed  1-22-03;  8:45  am) 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Notice  of  Safety  Advisory  2003-01. 

AGENCY:  Federal  Railroad 

Administration  (FRA),  DOT. 

ACTION:  Notice  of  Safety  Advisory  2003- 

01. 

SUMMARY:  FRA  is  issuing  Safety 
Advisory  2003-01  addressing  the 
importance  of  the  hazardous  materials 
offeror's  requirement  to  verify  the 
compatibility  of  all  packaging 
components,  such  as  valves  and  gaskets, 
in  the  event  a  change  is  made  to  the 
chemical  constituents  of  a  hazardous 
material  in  a  railroad  tank  car.  This 
action  is  being  taken  to  improve  the 
safety  and  reliability  of  hazardous 
material  shipments  in  transportation. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Schoonover,  Specialist, 


Hazardous  Materials  Division,  Office  of 
Safety  Assurance  and  Compliance, 
Federal  Raihoad  Administration,  U.S. 
Department  of  Transportation,  1120 
Vermont  Avenue,  NW.,  Washington,  DC 
20590-0001.  Telephone:  202^93-6229, 
e-mciil: 
WiUiam.Schoonovei®fra.dot.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  18, 1999,  railroad  tank 
car  number  UTLX  643593,  spotted  on  an 
unloading  rack  at  the  Essroc  Cement 
Corporation's  Logansport  cement  plant 
near  Clymers,  Indiana,  sustained  a 
sudden  and  catastrophic  ruptiue  that 
propelled  the  tank  an  estimated  750  feet 
over  a  multistory  storage  tank.  The 
20,000-gallon  tank  car  initially 
contained  about  161,700  pounds  (14,185 
gallons)  of  a  toxic  and  flammable 
hazardous  waste  being  used  as  fuel  for 
the  plant's  kilns.  Fortunately,  there  were 
no  injuries  or  fatalities.  However,  total 
damages,  including  property  damage 
and  costs  from  lost  production,  were 
estimated  at  nearly  $8.2  million.  During 
the  investigation  of  this  incident,  the 
safety  relief  device  from  this  car  and 
foiu  other  cars  built  to  the  same  design 
were  tested  at  a  tank  car  repair  facility 
to  determine  compliance  with  Federal 
regulations.  Investigators  determined 
that  the  gasket  material  in  the  safety 
relief  devices  exhibited  varying  degrees 
of  brittleness,  swelling,  hardness,  and 
cracking  that  contributed  to  the  failure 
of  the  pressiue  relief  devices  to  comply 
with  Federal  and  industry  requirements. 

Incidents  such  as  the  one  near 
Clymers,  Indiana,  result  from 
noncompliance  with  the  requirements 
in  the  Hazardous  Materials  Regulations 
(HMR).  Specifically,  these  incidents 
derive  from  improper  material  selection 
and  consideration  of  all  components. 
The  safety  and  reliability  of  hazardous 
materials  shipments  in  transportation 
depend  on  a  disciplined  approach  to 
material  selection  and  maintenance. 

FRA  is  issuing  Safety  Advisory  2003- 
01  to  further  discuss  the  requirements 
concerning  gasket  material  selection  in 
the  event  a  change  is  made  in  the 
chemical  constituents  of  the  hazardous 
material  shipped.  This  document 
provides  general  guidance  only. 
Shippers  should  not  rely  on  this 
document  as  a  substitute  for  sound 
engineering,  material  selection,  and 
maintenance  management. 

Tank  car  UTLX  643593,  a  DOT 
specification  lllJlOOWl  tank  car  built 
in  early  1993,  was  one  of  52  tank  cars 
designed  for  toluene  diisocyanate  (TDI) 
transportation.  The  certificate  of 
construction  for  UTLX  643593,  and  the 


other  cars  listed  on  the  built  certificate, 
indicates  that  these  cars  were  approved 
for  carriage  of  "Non-regulated 
commodities  and  commodities 
authorized  in  DOT  Part  1 73  for  which 
there  are  no  other  requirements  and 
which  are  compatible  with  this  design 
and  class  of  car."  [Emphasis  Added] 
The  service  equipment  from  UTLX 
643593  was  on  a  lO-year  maintenance 
and  qualification  cycle  and  was  not  due 
for  requalification  until  2003.  The  O- 
rings  and  gaskets  for  the  pressure  relief 
device  were  made  of  ethylene  propylene 
rubber  and  Teflon®,  respectively. 

The  hazardous  material  within  the 
tank  car,  TDI  waste  matter,  was  loaded 
in  October  1993  and  stored  imtil  March 
1998.  It  was  transported  to  the 
Logansport  facility  for  further  storage 
imtil  being  moved  for  unloading  in 
February  1999.  On  February  18, 1999, 
while  spotted  on  an  unloading  rack, 
tank  car  UTLX  643593  sustained  a 
sudden  and  catastrophic  rupture  that 
propelled  the  tank  an  estimated  750  feet 
over  a  multistory  storage  tank. 
Immediately  after  the  incident,  an 
investigation  was  conducted  by  the 
National  Transportation  Safety  Board 
and  FRA.  Laboratory  analysis  obtained 
during  the  investigation  revealed  that 
two  other  constituents  had  been  added 
to  the  material  before  shipping  to  the 
Logansport  facility.  A  blending  agent 
was  added  to  the  TDI  to  reduce  its 
viscosity.  The  blending  agents  were 
HAN  906®  (a  mixture  of  flammable 
petroleum  hydrocarbons  such  as 
naphthalene  and  trimethylbenzene)  and 
monochlorobenzene  (MCB).  Both 
blending  agents  are  classified  as 
hazardous  materials  when  shipped 
individually. 

The  transportation  of  the  solvent 
blend  wastes  and  TDI  matter  wastes  in 
UTLX  643593  and  the  other  tank  cars 
approved  for  the  transport  of  pure  TDI 
constituted  a  change  in  the 
"compatibility  status"  of  the  tank  and 
service  equipment.  This  change  in 
compatibility  status,  which  resulted  in 
deterioration  of  the  components,  was  a 
key  contributor  to  the  pressure  relief 
devices  failure  to  meet  Federal 
requirements  (See  49  CFR  173.24(e)). 

After  the  Clymers  accident,  FRA 
mandated,  in  a  letter  to  the  tank  car 
owner,  that  the  pressiue  relief  devices 
from  four  of  the  24  tank  cars  containing 
the  TDI  matter  wastes  in  storage  at  the 
Logansport  rail  yatd  be  pressure-tested 
in  accordance  with  the  HMRs  before  any 
of  the  tank  cars  could  be  transported  for 
unloading.  The  tear  down  and 
inspection  of  the  pressiue  relief  devices 
from  these  five  tank  cars  (the  four  cars 
that  FRA  required  to  be  tested  and 
UTLX  643593)  demonstrated  that  the 
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devices  were  in  a  deteriorated 
condition.  The  ethylene  propylene 
rubber  "0"-rings  showed  evidence  of 
swelling,  hardness,  and  brittleness,  and 
the  metallic  components  exhibited 
varying  degrees  of  rust,  scale,  pitting, 
and  grit.  While  the  deteriorated  "O"- 
rings  in  the  pressure  relief  devices  did 
not  cause  the  failiu^  alone,  the  "O"- 
rings  clearly  demonstrated  improper 
material  selection. 

"A  Chemical  Resistance  Guide  to 
Elastomers"  provided  to  the 
investigators  by  the  tank  car 
manufacturer  contained  guidance  about 
the  resistance  of  available  gasket,  "O"- 
ring,  and  sealing  materials  to 
degradation  upon  exposiu-e  to  various 
chemicals.  According  to  this  guide, 
ethylene  propylene  rubber,  the  material 
that  constituted  the  "0"-rings  in  the 
pressure  relief  devices  from  the  tank 
cars,  offers  good  to  excellent  resistance 
to  chemical  attack  from  pure  TDI  at 
temperatures  up  to  70  °F  and  should  not 
exhibit  more  than  minor  swelling, 
softening,  or  surface  deterioration.  The 
guide  also  recommends  against  using 
ethylene  propylene  rubber  with  either 
MCB  or  naphthalene,  one  of  the  primary 
components  of  the  HAN  906®  solvent. 
Investigators  concluded  that  the 
swelling,  hardness,  and  brittleness  of 
the  ethylene  propylene  rubber  "O  "-rings 
in  the  pressure  relief  devices  from  the 
tank  cars  that  were  examined  likely 
resulted  from  exposure  to  the  MCB  in 
the  TDI  matter  waste. 

The  offeror  of  tank  car  UTLX  643593 
apparently  did  not  consider  that  the 
presence  of  MCB  and  HAN  906® 
solvent  in  the  TDI  waste  mixtures  might 
adversely  affect  the  "0"-rings  in  the 
pressure  relief  devices  and  other  gaskets 
on  the  tank  cars  used  to  store  and 
transport  these  wastes.  Consequently, 
the  offeror  did  not  find  that  the  presence 
cf  these  chemicals  changed  the 
compatibility  status  from  the  transport 
of  pure  TDI.  The  investigation,  however, 
showed  that  the  presence  of  MCB  and 
HAN  906®  solvent  in  the  TDI  waste 
mixtures  was  sufficient  to  chemically 
attack  the  "0"-rings  in  the  pressure 
relief  devices  on  tank  cars  carrying  TDI 
waste  mixtures.  Therefore,  the 
transportation  of  the  solvent-blend 
wastes  and  TDI-matter  wastes  in  the 
tank  cars  approved  for  the  transport  of 
pure  TDI  constituted  a  change  in 
product  compatibility. 

Federal  Requirements 

The  HMR,  49  CFR  parts  171-180,  set 
forth  requirements  for  the  safe 
transportation  of  hazardous  materials  in 
commerce  by  railcar,  aircraft,  vessel, 
and  motor  vehicle.  In  general,  the  HMR 
apply  to  each  person  who  performs,  or 


causes  to  be  performed,  functions 
related  to  the  transportation  of 
hazardous  materials  in  commerce.  The 
HMR  prescribe  requirements  for 
classification,  packaging,  hazard 
communication,  shipping  papers, 
incident  reporting,  handling,  loading, 
imloading,  segregation,  and  movement 
of  hazardous  materials. 

Material  selection  and  use  of  an 
appropriate  packaging  for  a  hazardous 
material  are  essential  to  ensuring  the 
safety  and  reliability  of  the  shipment 
while  in  transportation.  Only 
packagings  compatible  with  the 
hazardous  material  may  be  used  to  ship 
hazardous  materials  in  transportation. 
Persons  must  ensure  that  a  packaging 
will  retain  its  contents  during 
temperature  variances,  changes  in 
atmospheric  pressure,  vibration,  or 
other  conditions  that  may  be 
encountered  during  normal  conditions 
of  transport.  These  requirements  also 
apply  to  tank  cars  containing  only  a 
residue  of  a  hazardous  material. 

The  HMR  place  the  responsibility  for 
ensiu-ing  that  a  package  is  appropriate 
for  transportation  on  the  offeror 
(typically  the  shipper)  of  the  material. 
The  selection  should  be  made  with 
input  from  the  tank  car  owner  and  the 
component/gasket  manufacturer  to 
ensure  that  the  configuration  is 
appropriate  for  the  device  and  that  other 
entities  having  similar  responsibilities 
in  relation  to  the  tank  car's  maintenance 
are  aware  of  the  requirements  and  can 
modify  inspection  and  maintenance 
cycles  as  necessary.  In  addition,  the 
tank  car  manufacturer  and  tank  car 
repair  facilities  each  have  a 
responsibility  to  ensure  that  the 
approved  materials  are  used  diuing  the 
assembly  of  the  tank  car  and  for  repairs 
or  replacement.  The  HMR  require  the 
offeror  to  ensure  that  the  components  on 
the  tank  car  are  correct  before  offering 
the  tank  car  for  transportation. 

Even  when  appropriate  test  intervals 
are  established  and  followed,  carriage  of 
cargos  that  chemically  attack  gaskets 
and  "0"-rings  in  valves  and  fittings  can 
undermine  Ae  integrity  of  the  valves 
and  fittings.  The  addition  of  a  new 
chemical  constituent  to  a  commodity 
approved  for  transportation  in  a  tank  car 
changes  the  chemical  composition  of 
that  commodity  and  results  in  the 
exposure  of  gaskets  and  seals  on  the 
tank  car  to  a  new  mixture.  The 
concentration  of  a  newly  added 
chemical  constituent  may  be  sufficiently 
diluted  so  as  to  present  little  or  no  risk 
of  chemical  attack  to  gaskets  and  seals, 
but  the  risk  level  can  best  be  ascertained 
by  tests  or  verification  through  technical 
literature  that  the  new  chemical    . 


constituent  is  compatible  with  the 
gaskets  and  seals  on  the  tank  car. 

While  no  information  or  guidance 
regarding  gasket  and  fitting 
compatibility  jn  conjunction  with 
changes  in  product  service  has  yet  been 
issued  by  ERA,  the  topic  continues  to  be 
addressed  through  various  programs. 
For  example,  on  September  21.  1995, 
the  Research  and  Special  Programs 
Administration  amended  the 
performance  standards  for  the  gaskets 
used  on  tank  cars.  The  regulations 
require  that  each  tank  car  used  in 
anhydrous  ammonia,  division  2.1  or 
division  2.3,  service  have  gaskets 
designed  according  to  temperature, 
application,  media,  pressure,  and  size, 
so  that  a  positive  seal  is  created  and  the 
safety  and  reliability  of  the  shipment 
will  be  maintained. 

Recommended  Action 

In  recognition  of  the  need  to  assure 
safety,  FRA  strongly  urges  all  persons 
involved  in  the  packaging  and  offering 
of  hazardous  materials  to  carefully 
examine  all  of  their  internal  procedures 
and  processes  to  ensure  proper 
compliance.  In  addition.  FRA  reminds 
offerors  of  hazardous  materials  of  their 
responsibility  to  verify  the  compatibility 
of  all  tank  car  components,  such  as 
valves  and  gaskets,  to  resist  corrosion, 
permeability,  premature  aging,  pitting, 
or  embrittlement.  In  making  these 
determinations,  offerors  should  combine 
their  knowledge  of  the  materials  to  be 
shipped  with  component  compatibility 
information  available  from  the 
component  and  gasket  manufacturers 
and  communicate  their  requirements  to 
the  tank  car  owner.  Technical 
«rganizations  such  as  the  National 
/!ssociation  of  Corrosion  Engineers 
{http://www.nace.org),  the  American 
Society  of  Mechanical  Engineers  (http:/ 
/www.asme.org),  the  American 
Chemistry  Council  (http:// 
americanchemistry.com),  the  Fluid 
Sealing  Association  (http:// 
www.fluidsealing.com),  and  the  Gasket 
Fabricators  Association  (http:// 
gasketfab.org)  provide  additional 
sources  of  information.  Tank  car  owners 
are  required  to  use  the  information 
received  from  offerors  to  develop 
appropriate  maintenance  and  inspection 
cycles  based  on  the  information.  ^ 

Additional  Information 

Interested  parties  can  obtain 
additional  information  through  several 
methods.  You  may  request  an  informal 
written  interpretation,  a  regulatory 
clarification,  or  a  response  to  a  question, 
or  offer  an  opinion  concerning 
hazardous  materials  transportation  by 
sending  a  written  submission  to  the 
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Office  of  Safety  Assurance  and 
Compliance  (RRS-1 2),  Federal  Railroad 
Administration,  U.S.  Department  of 
Transportation,  1120  Vermont  Avenue, 
NW..  Washington,  DC  20590-0001  or  to 
our  e-Mail  address  at 
hmassist@fra.dot.gov.  Additional 
information,  including  accident/ 
incident  information,  guidance,  and 
telephone  contact  numbers,  is  also 
available  on  our  Web  site  at  http:// 
www.fra .  dot.gov. 

Issued  in  Washington,  DC,  on  January  17, 
2003. 

George  A.  Gavalla, 
Associate  Administrator  for  Safety. 
|FR  Doc.  03-1468  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
RailrocKJ  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Piusuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  raiboad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  Number  FRA-2002-13950 

Applicant:  Burlington  Northern  and 
Santa  Fe  Railway,  Mr.  William  G. 
Peterson,  Director  Signal  Engineering, 
4515  Kansas  Avenue,  Kansas  City, 
Kansas  66106. 

The  Burlington  Northern  and  Santa  Fe 
Railway  (BNSF)  seeks  relief  from  the 
requirements  of  the  Rules,  Standard  and 
Instructions,  Title  49  CFR.  part  236, 
Section  236.312,  on  the  Crescent  Bridge 
at  Rock  Island,  Illinois,  on  the  Illinois 
Division,  Barstow  Subdivision,  LS  7, 
milepost  253.89  to  the  extent  that  BNSF 
is  neither  required  to  detect  proper  rail 
surface  and  alignment  to  within  three- 
eighths  (%)  of  an  inch,  nor  be  required 
to  detect  that  the  wedges  are  within  one 
inch  of  being  fully  driven  before  a  signal 
governing  movements  over  the  bridge 
can  display  an  aspect  to  proceed. 

Applicant's  justification  for  relief:  The 
expense  associated  with  modifying  this 
luiique  and  antiquated  bridge  design  to 
fully  comply  with  these  requirements, 
and  FRA's  indication  that  it  would  be 
receptive  to  a  waiver  request  as 
conveyed  in  the  denial  decision  of 


Docket  FRA-2002-11370,  which 
requested  discontinuance  and  removal 
of  the  interlocking. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth,  specifically,  the  grounds 
upon  which  the  protest  is  made  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL— 401 
(Plaza  Level),  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 
Communications  received  wjthin  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Conunents  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  available 
for  inspection  and  copying  on  the 
internet  at  the  docket  facility's  Web  site 
at  http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  January  15. 
2003. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
|FR  Doc.  03-1473  Filed  1-22-03;  8:45  am] 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requiremants  of  Title  49  Coda  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 


Docket  Number  FRA-2002-13952 

Applicant:  Canadian  National 
Railroad,  Mr.  John  P.  Rath,  Manager  of 
Signal  Installations,  3000  Minnesota 
Avenue,  Stevens  Point,  Wisconsin 
54481.  ,/ 

The  Canadian  National  Railroad  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
interlocked  signal  system  on  the  single 
main  track.  Fox  River  Swing  Bridge,  at 
milepost  2.4,  on  the  Wisconsin  Central 
Division,  Luxemburg  Subdivision  near 
Green  Bay,  Wisconsin. 

The  reason  given  for  the  proposed 
changes  is  that  the  track  now  has 
minimal  usage. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth,  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL— 401 
(Plaza  Level),  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  dociunents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  vmtten 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC,  on  January  15, 
2003. 
Grady  C.  Cotfaen.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  03-1469  Filed  1-22-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroad 
has  petitioned  the  Federal  Raihoad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  Number  FRA-2002-13951 

Applicant:  Canadian  National 
Railroad.  Mr.  John  P.  Rath,  Manager  of 
Signal  Installations.  3000  Minnesota 
Avenue,  Stevens  Point,  Wisconsin 
54481. 

The  Canadian  National  Railroad  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
interlocked  signal  system  on  the  single 
main  track.  H-43-E  Manitowoc  River 
Drawbridge,  at  milepost  43.83.  on  the 
Wisconsin  Central  Division.  Manitowoc 
Subdivision  near  Manitowoc. 
Wisconsin. 

The  reason  given  for  the  proposed 
changes  is  that  the  track  now  has 
minimal  usage. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  die  grounds 
upon  which  the  protest  is  made,  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  P-401 
(Plaza  Level),  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 


However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately  ■ 
present  his  or  her  position  by  written 
statements,  an  application  may  be  sa^ 
for  public  hearing. 

Issued  in  Washington.  DC,  on  January  15, 
2003. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  03-1471  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4910-06-(> 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Piu-suant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a).  the  following  raihoad 
has  petitioned  the  Federal  Raihoad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  Number  FRA-2002-13953 

Applicant:  Canadian  National 
Raihoad.  Mr.  John  P.  Rath,  Manager  of 
Signal  Installations,  3000  Minnesota 
Avenue,  Stevens  Point,  Wisconsin 
54481. 

The  Canadian  National  Raihoad  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
interlocked  signal  system  on  the  single 
main  track,  H-43-D  Manitowoc  River 
Drawbridge,  at  milepost  43.61,  on  the 
Wisconsin  Central  Division,  Manitowoc 
Subdivision  near  Manitowoc, 
Wisconsin. 

The  reason  given  for  the  proposed 
changes  is  that  the  track  now  has 
minimal  usage. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth,  specifically,  the  grounds 
upon  which  the  protest  is  made,  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  niunber  and  must  be  submitted 
to  die  Docket  Clerk,  DOT  Central  Docket 
Management  FaciUty.  Room  PL-401 
(Plaza  Level),  400  Seventh  Street,  SW., 
Washington.  DC  20590-0001. 


Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set  • 
for  public  hearing. 

Issued  in  Washington,  DC  on  January  14, 
2003. 
Grady  C.  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  03-1472  Filed  1-22-03;  8:45  am] 

BILUNG  COOe  4910-0&-* 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Tide  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  raihoad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  Number  FRA-2002-13881 

Applicant:  Safe  Handling  Rail. 
Incorporated,  Mr.  Jonathan  F.  Shute, 
General  Manager.  P.O.  Box  1567. 
Auburn,  Maine  04211-1567. 

Safe  Handling  Rail,  Incorporated 
seeks  approval  of  the  proposed 
temporary  discontinuance  and  removal 
from  service,  the  Carlton  Drawbridge 
Interlocking,  milepost  30.0  on  the 
Rockland  Branch  near  Bath,  Maine  for  a 
period  of  approximately  six  months 
associated  with  on  going  construction 
and  upgrades. 

The  reasons  given  for  the  proposed 
changes  are  due  to  the  activities  of  an 
outside  contractor,  the  delivery 
schedule  of  cable,  and  the  necessity  of 
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burying  new  signal  and  track  circuit 
cables.  Thus,  it  is  not  possible  to 
perform  the  work  safely  and  efficiently 
'  during  winter  conditions. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth,  specifically,  the  grounds 
upon  which  the  protest  is  made  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
sheill  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL— 401 
(Plaza  Level),  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
bttp://dms.  dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC.  on  January  15, 
2003. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
|FR  Doc.  03-1470  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Quarterly  IRS  Interest  Rates  Used  in 
Calculating  Interest  on  Overdue 
Accounts  arxj  Refunds  on  Customs 
Duties 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  notice  advises  the  public 
of  the  quarterly  Internal  Revenue 
Service  interest  rates  used  to  calculate 
interest  on  overdue  accounts 
(underpayments)  and  refunds 
(overpayments)  of  Customs  duties.  For 
the  calendar  quarter  beginning  January 
1,  2003,  the  interest  rates  for 
overpayments  will  be  4  percent  for 
corporations  and  5  percent  for  non- 
corporations,  and  the  interest  rate  for 
underpayments  will  be  5  percent.  This 
notice  is  published  for  the  convenience 
of  the  importing  public  and  Customs 
personnel. 

EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Wyman,  Accounting  Services 
Division,  Accounts  Receivable  Group, 
6026  Lakeside  Boulevard,  Indianapolis, 
Indiana  46278,  (317)  298-1200, 
extension  1349. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  U.S.C.  1505  and 
Treasmy  Decision  85-93,  published  in 
the  Federal  Register  on  May  29, 1985 
(50  FR  21832),  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shall 
be  in  accordance  with  the  Internal 
Revenue  Code  rate  established  under  26 
U.S.C.  6621  and  6622.  Section  6621  was 
amended  (at  paragraph  (a)(1)(B)  by  the 
Internal  Revenue  Service  Restructimng 
and  Reform  Act  of  1998,  Public  Law 


105-206, 112  Stat.  685)  to  provide 
different  interest  rates  applicable  to 
overpayments:  one  for  corporations  and 
one  for  non-corporations. 

The  interest  rates  are  based  on  the 
Federal  short-term  rate  and  determined 
by  the  Internal  Revenue  Service  (IRS)  on 
behalf  of  the  Secretary  of  the  Treasury 
on  a  quarterly  basis.  The  rates  effective 
for  a  quarter  are  determined  during  the 
first-month  period  of  the  previous 
quarter. 

In  Revenue  Ruling  2002-70  (see, 
2002-50  IRB  1,  dated  December  16, 
2002),  the  IRS  determined  the  rates  of 
interest  for  the  calendar  quarter 
beginning  January  1,  2003,  and  ending 
March  31,  2003.  The  interest  rate  paid 
to  the  Treasury  for  imderpayments  will 
be  the  Federal  short-term  rate  (3%)  plus 
two  percentage  points  (2%)  for  a  total  of 
five  percent  (5%).  For  corporate 
overpayments,  the  rate  is  the  Federal 
short-term  rate  (3%)  plus  one 
percentage  point  (1%)  for  a  total  of  four 
percent  (4%).  For  overpayments  made 
by  non-corporations,  the  rate  is  the 
Federal  short-term  rate  (3%)  plus  two 
percentage  points  (2%)  for  a  total  of  five 
percent  (5%).  These  interest  rates  are 
subject  to  change  for  the  calendar 
quarter  beginning  April  1,  2003,  and 
ending  June  30,  2003. 

For  the  convenience  of  the  importing 
public  and  Customs  personnel  the 
following  list  of  IRS  interest  rates  used, 
covering  the  period  from  before  July  of 
1974  to  date,  to  calculate  interest  on 
overdue  accounts  and  refunds  of 
Customs  duties,  is  published  in 
summary  format. 


Beginning  date 


Prior  to 

070174 

070175  

020176  

020178  .'. 

020180  

020182 

010183  ■ 

070183 

010185  

070185  : 

010186  

070186  ; 

010187  

100187  

010188 


Ending  date 


063075 
013176 
013178 
013180 
013182 
123182 
063083 
123184 
063085 
123185 
063086 
123186 
093087 
123187 
033188 


Underpayments 
(percent) 


6 
9 

7 

6 

12 

20 

16 

11 

13 

11 

10 

9 

9 

10 

11 


Overpayments 
(percent) 


6 

9 

7 

6 

12 

20 

16 

11 

13 

11 

10 

9 

8 

9 

10 


Corporate 
overpayments 
(Eff.  1-1-99) 

(percent) 
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Beginning  date 


040188  

100188  

040189  

100189  

040191  

010192  

040192  

100192  

070194  

100194  

040195  

070195  

040196  

070196  ; 

040198  

010199  

040199  

040100  

040101  

070101  

010102  

010103 

€^ 


Ending  date 


093088 

033189 

093089 

033191 

123191 

033192 

093092 

063094 

093094 

033195 

063095 

033196 

063096 

033198 

123198 

033199 

033100 

033101 

063001 

123101 

123102 

033103 


Underpayments 

(percent) 


Dated:  January  17,  2003. 
Robert  C.  Bonner, 

Commissioner  of  Customs. 

{FR  Doc.  03-1445  Filed  1-22-03;  8:45  am] 

BtUJNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  97-15 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procediue  97-15,  section 
103— Remedial  Payment  Closing 
Agreement  Program. 

dates:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  revenue  procedure  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  internet 
(CAROL.A.SAVAGE@irs.gov.). Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Section  103— Remedial  Payment 
Closing  Agreement  Program. 

OMB  Number:  1545-1528. 

fleven  ue  Procedure  Number:  Revenue 

Procedure  97-15. 

Abstract:  This  information  is  required 
by  the  Internal  Revenue  Service  to 
verify  compliance  with  sections  57, 103, 
141, 142,  144, 145.  and  147  of  the 
Internal  Revenue  Code  of  1986,  as 
applicable  (including  any  corresponding 
provision,  if  any,  of  the  Internal 
Revenue  Code  of  1954).  This 
information  will  be  used  by  the  Service 
to  enter  into  a  closing  agreement  with 
the  issuer  of  certain  state  or  local  bonds 
to  establish  the  closing  agreement 
amount. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
government,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 

50. 

Estimated  Time  Per  Respondent:  1 
hour,  30  minutes. 

Estimated  Total  Aimual  Burden 
Hours:  75. 


10 

11 

12 

11 

10 

9 

8 

7 

8 

9 

10 

9 

8 

9 

8 

7 

8 

9 

8 

7 

6 

5 


Overpayments 

(percent) 


9 
10 

11 

10 

9 

8 

7 
6 
•7 
8 
9 
8 
7 
8 
7 
7 
8 
9 
8 
7 
6 
5 


Corporate 
overpayments 
(Eff.  1-1-99) 

(percent) 


6 
7 
8 

7 
6 
5 

4 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMR  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


^s. 
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Approved:  January  15,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-1382  Filed  1-22-03;  8:45  ami 

BILUNG  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-209709-94] 

.Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-209709- 
94  (TD  8865).  Amortization  of  Intangible 
Property  (§1.197-2). 
DAT^:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glerm  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  internet 
(CAROL.A.SAVAGE@irs.gov.),  InteTnal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Amortization  of  Intangible 
Property. 

OMB  Number:  1545-1671. 

Regulation  Project  Number:  REG- 
209709-94. 

Abstract:  Section  1.197-2(h)(9) 
requires  the  party  making  the  election 
statement  to  timely  filed  Federal  income 
tax  return  for  the  taxable  year  that  the 
election  under  section  197(f)(9)(B)  is 
effective,  and  to  provide  written 
notification  of  the  election  to  the  party 
acquiring  the  section  197  intangible. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record^Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  lannary  13,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-1383  Filed  1-22-03;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8508 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
J»ublic  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8508,  Request  for  Waiver  From  Filing 
Information  Returns  Magnetically 
(Forms  W-2,  W-2G,  1042-S,  1098,  1099 
Series,  5498-MSA,  and  8027. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  64 1 1 , 1 1 1 1  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  internet 
{CAROL.A.SAVAGE@irs.gov.),lntemal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Waiver  From  Filing 
Information  Returns  Magnetically 
(Forms  W-2,  W-2G,  1042-S,  1098,  1099 
Series,  5498-MSA,  and  8027. 

OMB  Number:  1545-0957. 

ForjTi  Number:  8508. 

Abstract:  Certain  filers  of  information 
returns  are  required  by  law  to  be  filed 
magnetically.  In  some  instances, 
waivers  from  this  requirement  are 
necessary  and  justified.  Form  8508  is 
submitted  by  the  filer  and  provides 
information  on  which  the  Litemal 
Revenue  Service  will  base  its  waiver 
determination. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  non-profit 
institutions,  farms,  the  Federal 
government,  and  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  45 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  750. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
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Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  adn^iinistration  of  any  internal 
revenue  law.  Generally,  tax  retiu-ns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  sununarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  auid  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  13,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-1384  Filed  1-22-03;  8:45  am) 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  96-60 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  96-60,  Procedure 
for  filing  Forms  W-2  in  certain 
acquisitions. 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NfW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  internet 
{CAROL.A.SAVAGE@irs.gov.),  hitemal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Procedure  for  filing  Forms  W- 
2  in  certain  acquistions. 
OMB  Number:  1545-1510. 
Revenue  Procedure  Number:  Revenue 
Procedure  96-60. 

Abstract:  The  information  is  required 
by  the  Internal  Revenue  Service  to  assist 
predecessor  and  successor  employers  in 
complying  with  the  reporting 
requirements  under  Internal  Revenue 
Code  sections  6051  and  6011  for  forms 
W-2  and  941. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
553,500. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  110,700. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and"  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  13,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  03-1385  Filed  1-22-03;  8:45  am) 

BILUNG  COOE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY    • 
Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4419 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  form 
4419,  Application  for  Filing  hiformation 
Returns  Magnetically/  Electronically. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NFW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  internet 
[CAROLA.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Filing 
Information  Returns  Magnetically/ 
Electronically. 

OMB  Number:  1545-0387. 

Form  Number:  4419. 

Abstract:  Under  section  6011(e)(2)(a) 
of  the  Internal  Revenue  Code,  any 
person,  including  corporations. 
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partnerships,  individuals,  estates  and 
trusts,  who  is  required  to  file  250  or 
more  information  returns  must  file  such 
retiu'ns  magnetically  or  electronically. 
Payers  required  to  file  on  magnetic 
media  or  electronically  must  complete 
form  4419  to  receive  authorization  to 
file. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  non-profit 
institutions,  and  Federal,  State,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
15,000. 

Estimated  Time  Per  Respondent:  26 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  6,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  13,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Cleara/ice  Officer. 
(FR  Doc.  03-1388  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[FI-7-94;  FI-36-92] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
final  regulations,  FI-7-94  (TD  8718;  TD 
8538)  and  FI-36-92  (TD  8476), 
Arbitrage  Restrictions  on  Tax-Exempt 
Bonds  (§§  1.148-2,  1.148-3, 1.148-4, 
1.148-7,  and  1.148-11). 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P,  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  regulations  should  be  directed 
to  Carol  Savage,  (202)  622-3945,  or 
through  the  Internet 
[CAROL.A.SAVAGE@irs.gov.), \n\emai 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds. 

OMB  Number:  1545-1347. 

Regulation  Project  Numbers:  FI-36- 
92;  Fl-7-94. 

Abstract:  Section  148  of  the  Internal 
Revenue  Code  requires  issuers  of  tax- 
exempt  bonds  to  rebate  certain  arbitrage 
profits  earned  on  nonpurpose 
investments  acquired  with  the  bond 
proceeds.  Under  FI-36-92,  issuers  are 
required  to  file  a  Form  8038-T  and  remit 
the  rebate.  Issuers  are  also  required  to 
keep  records  of  certain  interest  rate 
hedges  so  that  the  hedges  are  taken  into 
account  in  determining  arbitrage  profits. 
Under  FI-7-94,  the  scope  of  interest  rate 
hedging  transactions  covered  by  the 
arbitrage  regulations  was  broadened  by 
requiring  that  hedges  entered  into  prior 
to  the  sale  date  of  the  bonds  are  covered 
as  well. 


Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
3.100. 

Estimated  Time  Per  Respondent:  14 
hr.,  34min. 

Estimated  Total  Annual  Burden 
Hours:  A2, 050. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conunents  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  13,  2003. 
Glenn  P,  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-1389  Filed  1-22-03;  8:45  am] 

BiLUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  99-50 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 
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SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Papterwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  Ij^.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  99-50,  Combined 
Information  Reporting. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glemi  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  revenue  procedure  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  Internet 
(CAROLA.SAVAGE@irs.gov.), Inierndl 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Combined  Information 
Reporting. 

0\fB  Number:  1545-1667. 

Revenue  Procedure  Number.  Revenue 
Procedure  99-50. 

Abstract:  Revenue  Procedure  99-50 
permits  combined  information  reporting 
by  a  successor  business  entity  [i.e.,  a 
corporation,  partnership,  or  sole 
proprietorship)  in  certain  situations 
following  a  merger  or  an  acquisition. 
Combined  information  reporting  may  be 
elected  by  a  successor  with  respect  to 
certain  Forms  1042-S,  all  forms  in  the 
series  1098,  1099,  and  5498,  and  Forms 
W-2G.  The  successor  must  file  a 
statement  with  the  IRS  indicating  what 
forms  are  being  filed  on  a  combined 
basis. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procediue  at 
this  time. 

Type  ofRevievf:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  farms. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Average  Time  Per 
Respondent:  5  minutes. 

Estimated  Total  Annual  Rurden 
Hours:  500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  13,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  03-1390  Filed  1-22-03;  8:45  am) . 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  5310  and  6088 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5310,  Application  for  Determination  for 
Terminating  Plan,  and  Form  6088, 
Distributable  Benefits  from  Employee 
Pension  Benefit  Plans. 


DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assiu^d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
[CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  5310.  Application-for 
Determination  for  Terminating  Plan, 
and  Form  6088,  Distributable  Benefits 
from  Employee  Pension  Benefit  Plans. 
OMB  Number.  1545-0202. 
Form  Number:  Forms  5310  and  6088. 
Abstract:  Employers  who  have 
qualified  deferred  compensation  plans 
can  take  an  income  tax  deduction  for 
contributions  to  their  plans.  Form  5310 
is  used  to  request  an  IRS  determination 
letter  about  the  plan's  qualification 
status  (qualified  or  non-qualified)  under 
Internal  Revenue  Code  section  401(a). 
Form  6088  is  used  to  show  the  amounts 
of  distributable  benefits  to  participants 
in  the  plan. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses:- 
30,000. 

Estimated  Time  Per  Response:  60 
hours,  20  minutes. 

Estimated  Total  Annual  Burden 
Hours.  1.810.050. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
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information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  14,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officef: 
[FR  Doc.  03-1391  Filed  1-22-03;  8:45  am] 
BILUNG  CODE  4S3(M>1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  531 0-A 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5310-A,  Notice  of  Plan  Merger  or 
Consolidation,  Spinoff,  or  Transfer  of 
Plan  Assets  or  Liabilities;  Notice  of 
Qualified  Separate  Lines  of  Business. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  hitemet 
[CAROL.A.SA  VAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 


SUPPLEMENTARY  INFORMATION: 

Title:  Notice  of  Plan  Merger  or 
Consolidation,  Spinoff,  or  Transfer  of 
Plan  Assets  or  Liabilities;  Notice  of 
Qualified  Separate  Lines  of  Business. 

OMB  Number.  1545-1225. 

Form  Number:  5310-A. 

Abstract:  Internal  Revenue  Code 
section  6058(b)  requires  plan 
administrators  to  notify  IRS  of  any  plan 
mergers,  consolidations,  spinoffs,  or 
transfers  of  plan  assets  or  liabilities  to 
another  plan.  Code  section  414(r) 
requires  employers  to  notify  IRS  of 
separate  lines  of  business  for  their 
deferred  compensation  plans.  Form 
5310-A  is  used  to  make  these 
notifications. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
15,000. 

Estimated  Time  Per  Respondent:  9hr., 
31  min. 

Estimated  Total  Annual  Burden 
Hours:  142,750. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  ^n 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  January  14,  2003. 
Glenn  P,  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-1392  Filed  1-22-03;  8:45  am) 

BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Interrtal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  2000-3 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
2000-3,  Guidance  on  Cash  or  Deferred 
Arrangements. 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  wrritten  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  noticeshould  be  directed  to 
Carol  Savage,  (202)  622-3945,  or 
through  the  Internet 
(CAROL.A.SAVAGE@irs.gov.], Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Guidance  on  Cash  or  Deferred 
Arrangements. 

OMB  Number:  1545-1669. 

Notice  Number:  Notice  2000-3. 

Abstract:  Notice  2000-3  provides 
guidance  to  employers  maintaining,  or 
who  are  contemplating  establishing, 
cash  or  deferred  arrangements  (CODAs) 
for  their  employees.  It  permits  some 
degree  of  flexibility  in  using  the  safe 
harbor  methods,  described  in  sections 
401(k)(12)  and  401(m)(ll)  of  the 
Internal  Revenue  Code,  to  satisfy  the 
nondiscrimination  tests  normally 
applicable  to  CODAs.  To  take  advantage 
of  this  flexibility,  employers  must 
amend  their  CODAs  accordingly  and 
provide  employees  written  notices  of 
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the  benefits  available  to  them  under  the 
CODA. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Time  Per  Respondent:  1 
hour,  20  minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
spdnsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  sheill  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  14,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer 

[FR  Doc.  03-1393  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4830-01-f> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  706-CE  ^^ 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
706-CE,  Certificate  of  Payment  of 
Foreign  Death  Tax. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665,  or  through  the  Internet 
(Allan.M.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certificate  of  Payment  of 
Foreign  Death  Tcix. 

OMB  Number:  1545-0260. 

Form  Number:  706-CE. 

Abstract:  Form  706-CE  is  used  by  the 
executors  of  estates  to  certify  that 
foreign  death  taxes  have  been  paid  so 
that  die  estate  may  claim  the  foreign 
death  tax  credit  allowed  by  Internal 
Revenue  Code  section  2014.  The 
information  is  used  by  IRS  to  verify  that 
the  proper  credit  has  been  claimed. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  706-CE  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individual  or 
households. 

Estimated  Number  of  Responses: 
2,250. 

Estimated  Time  Per  Response:  1  hr., 

44  min. 

Estimated  Total  Annual  Burden 
Hours:  3,893. 

The  following  paragraph  appUes  to  all 
of  the  collections  of  information  covered 
by  this  notice: 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of    . 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  januray  15.  2003. 
Glenn  Kirkland, 
JRS  Reports  Clearance  Officer. 
|FR  Doc.  03-1394  Filed  1-22-03:  8:45  am) 
BILUNG  CODE  4830-01-f> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8832 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currendy,  the  IRS  is 
soliciting  comments  concerning  Form 
8832,  Entity  Classification  Election. 
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DATES:  Written  comments  should  be 
received  on  or  before  March  24  ,2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additioned  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  or  through  the  Internet 
[Allan.M.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Entity  Classihcation  Election. 

OhAB  Number:  1545-1516. 

Fonn  Number:  8832. 

Abstract:  An  eligible  entity  that 
chooses  not  to  be  classihed  under  the 
default  rules  of  Treas.  Reg.  301.7701  or 
that  wishes  to  change  its  current 
classification  must  file  Form  8832  to 
elect  a  classification.  The  IRS  will  use 
the  information  entered  on  this  form  to 
establish  the  entity's  filing  and  reporting 
requirements  for  Federal  tax  purposes. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
5,0000. 

Estimated  Time  Per  Respondent:  4 
hrs.,  20  min. 

Estimated  Total  Annual  Burden 
Hours;  21,650. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  vahd  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
,  as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Conunents 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
pubUc  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  cliirity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infq|[^ation  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  15.  2003. 
Glenn  Kirkland, 

IRS  Reports  Cleamnce  Officer. 

|FR  Doc.  03-1395  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  4«30-ni-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4029 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  3nd  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4029,  Application  for  Exemption  From 
Social  Security  and  Medicare  Taxes  and 
Waiver  of  Benefits. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack,  at 
(202)622-3179,  or 
Lamice.Mack@irs.gov,  or  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Exemption 
From  Social  Security  and  Medicare 
Taxes  and  Waiver  of  Benefits. 

OMB  Number:  1545-0064. 

Form  Number:  4029. 


Abstract:  Form  4029  is  used  by 
members  of  recognized  religious  groups 
to  apply  for  exemption  from  social 
security  and  Medicare  taxes  under 
Internal  Revenue  Code  sections  1402(g) 
and  3127.  The  information  is  used  to 
approve  or  deny  exemption  from  social 
seciu-ity  and  Medicare  taxes. 

Current  Actions:  There  are  no  changes 
being  made  to  the  Form  4029  at  this 
time. 

Type  of  Review:  Extension  of  a  current 
OMB  approval.  Affected  Public: 
Individuals  or  households. 

Estimated  Number  of  Respondents: 
3,754. 

Estimated  Time  Per  Respondent:  1  hr. 
4  min. 

Estimated  Total  Annual  Burden 
Hours:  4,017. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retxuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  15,2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  03-1396  Filed  1-22-03;  8:45  am) 

BILUNG  COOE  4830-01-P 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request.for  Form  1120X 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasmy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  form 
1120X,  Amended  U.S.  Corporation 
Income  Tax  Retiun. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  2003,  to 
be  assured  of  consideration.    -^ 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
(202) 622-3179.  or 
Lamice.Mack@irs.gov,  or  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SMPPLEMENTARY  INFORMATION: 

[Title:  Amended  U.S.  Corporation 
Inbome  Tax  Return. 

0MB  Number.  1545-0132. 

form  Number:  1120X. 

[Abstract:  Domestic  corporations  use 
form  1120X  to  correct  a  previously  filed 
form  1120  or  form  1120-A.  The  data  is 
us^d  to  determine  if  the  correct  tax 
liability  has  been  reported. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
CI  irrently  approved  collection. 

Affected  Public:  Business  or  other  for- 
piofit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
1$,699. 

Estimated  Time  Per  Respondent:  18 
hr.,  17  min. 

Estimated  Total  Annual  Burden 
Hours:  305,425. 

I  The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents:  Comments 
submitted  in  response  to  this  notice  will 
be  suriunarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accxuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  15,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-1397  Filed  1-22-03;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Ad  Hoc  Issue 
Committee  of  the  Taxpayer  Advocacy 
Panel 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the  Ad 

Hoc  Issue  Committee  of  the  Taxpayer 

Advocacy  Panel  will  be  conducted  (via 

teleconference). 

DATES:  The  meeting  will  be  held 

Monday,  February  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Gruber  at  1-888-912-1227,  or 

206-220-6095. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  pursuant  to  section 

10(a)(2)  of  the  Federal  Advisory 

Committee  Act,  5  U.S.C.  App.  (1988) 

that  an  open  meeting  of  the  Ad  Hoc 

Issue  Committee  of  the  Taxpayer 


Advocacy  Panel  will  be  held  Monday, 
February  3,  2003,  from  1  p.m.  p.s.t.  to 
3  p.m.  p.s.t.  via  a  telephone  conference 
caJl.  The  public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  woiUd  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6095,  or  write  Aime  Gruber, 
TAP  Office,  915  2nd  Ave,  Seattle,  WA 
98174.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  in  advance  with  Anne 
Gruber.  Ms.  Gruber  can  be  reached  at  1- 
888-912-1227  or  206-220-6095. 

The  agenda  will  include  the 
following:  various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

» 

Dated:  January  14,  2003. 

Deryle  }.  Temple, 

Director.  Taxpayer  Advocacy  Panel. 

IFR  Doc.  03-1524  Filed  1-22-03;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  3  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Florida,  Georgia,  Alabama, 
Mississippi,  Louisiana,  Arkansas  and 
Tennessee) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 

summary:  An  open  meeting  of  the  Area 
3  Taxpayer  Advocacy  Panel  will  be 
conducted. 

DATES:  The  meeting  will  be  held  Friday, 
February  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Salhe  Chavez  at  1-888-912-1227,  or 
954-^23-7979. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  piusuant  to  section 
10(a)(2)  of  the  Federal  Advisory  , 

Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  3 
Taxpayer  Advocacy  Panel  will  be  held 
Friday,  February  7,  2003,  from  3  p.m. 
e.s.t.  to  7  p.m.  e.s.t.  at  the  Omni 
Jacksonville  Hotel,  245  Water  St., 
Jacksonville,  Florida.  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
comments,  ideas  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1_888-912-1227  or  954-423-7979.  or 
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write  Sallie  Chavez,  TAP  Office.  1000 
South  Pine  Island  Rd.,  Suite  340, 
Plantation,  FL  33324.  Due  to  limited 
space,  notification  of  intent  to 
participate  in  the  meeting  must  be  made 
with  Sallie  Chavez.  Ms.  Chavez  can  be 
reached  at  1-888-912-1227  or  954- 
423-7979. 

The  agenda  will  include  the 
following:  various  IRS  issues. 

Note:  l^st  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  January  7,  2003. 
Maryclare  Whitehead, 

Executive  Assistant  to  the  National  Taxpayer 

Advocate. 

|FR  Doc.  03-1525  Filed  1-22-03;  8:45  am] 

BILLING  CODE  483(M)1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  (TAP)  Multilingual 
Initiative  Issue  (MLI)  Committee  Will  Be 
Conducted  (Via  Teleconference) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasmy. 

action:  Notice. 

^ 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  (TAP) 
Multilingual  Initiative  Issue  (MLI) 
Committee  will  be  conducted  (via 
teleconference). 

DATES:  The  meedng  will  be  held  Friday, 
February  14,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Inez 
E.  De  Jesus  at  1-888-912-1227,  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Multilingual  Initiative 
Issue  Committee  will  be  held  Friday, 
February  14,  2003,  from  1  p.m.  e.s.t.  to 
2  p.m.  e.s.t.  via  a  telephone  conference 
call.  The  Taxpayer  Advocacy  Panel  is 
soliciting  public  conunents,  ideas  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  954- 
423-7977,  or  write  Inez  E.  De  Jesus, 
TAP  Office,  1000  South  Pine  Island  Rd.. 
Suite  340,  Plantation.  FL  33324.  Due  to 
limited  conference  lines,  notification  of 
intent  to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Inez  E.  De  Jesus.  Ms.  De  Jesus  can 


be  reached  at  1-888-912-1227  or  954- 
423-7977. 

The  agenda  will  include  the 
following:  various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  January  13,  2003. 
Deryle  |.  Temple, 

Director,  Taxpayer  Advocacy  Panel. 

|FR  Doc.  03-1526  Filed  1-22-03;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request— Thrift  Financial  Report 

AGENCY:  Office  of  Thrift  Supervision 
(OTS),  Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507.  Today,  the  Office  of  Thrift 
Supervision  (OTS)  within  the 
Department  of  the  Treasury  solicits 
comments  on  proposed  changes  to  the 
Thrift  Financial  Report  (TFR),  effective 
with  the  March  31,  2004  report.  A 
proposal  to  amend  Schedule  CMR, 
Consolidated  Maturity  cmd  Rate,  a 
schedule  that  addresses  interest  rate 
risk,  will  be  published  separately  at  a 
later  date. 

The  following  subjects  are  discussed 
in  more  detail  below: 

(1)  Definition  of  Mortgage  Loans; 

(2)  Mortgage  Backed  Securities; 

(3)  Asset-backed  Securities; 

(4)  Junior  liens; 

(5)  Multifamily  mortgages; 

(6)  General  Valuation  Allowances; 

(7)  Credit  Cards; 

(8)  Servicing  Assets  in  Schedule  SC; 

(9)  Bank-Owned  Life  Insurance; 

(10)  Minority  Interest  on  the  Balance 
Sheet; 

(11)  Accumulated  Other 
Comprehensive  Income; 

(12)  Optional  Narrative  Statement; 

(13)  FHLB  Dividend  Income; 

(14)  Goodwill  Expense; 

(15)  Schedule  VA,  Valuation 
Allowance  Reconciliation; 

(16)  Troubled  Debt  Restructiu-ed; 

(17)  Guaranteed  Locuis  Past  Due; 

(18)  Unused  Balances  of  Credit  Cards 
and  Home  Equity  Lines  of  Credit; 


(19)  Deletion  of  Lines  in  Schedule  CF 
(Cash  Flow); 

(20)  Refinancing  Loans 

(21)  Norunortgage  Loan  Activity; 

(22)  Mortgage  Derivative  Securities 
Activity  Detail; 

(23)  Deposit  Information  and  Deposit 
Insurance  Premium  Assessment 
Information; 

(24)  Summary  of  Changes  in  Equity 
Capital; 

(25)  Thrift  Investment  in  Service 
•  Corporations; 

(26)  Savings  Association  and 
Subsidiary  Web  Site  Addresses; 

(27)  IRS  Domestic  Building  and  Loan 
Association  (DBLA)  Test; 

(28)  Mutual  Fund  and  Annuity  Sales; 

(29)  Transactions  with  affiliates; 

(30)  Average  Balance  Sheet  Data; 

(31)  Schedule  SB,  Small  Business 
Loans; 

(32)  Holding  Company  Information; 

(33)  Reporting  Frequency  of  Schedule 
CSS  (Subordinate  Organization 
Schedule); 

(34)  Consolidation  of  Subordinate 
Organizations; 

(35)  Schedule  CCR  (Capital 
Requirement); 

(36)  Shorter  Deadlines  for  TFR, 
Including  Schedules  HC  and  CMR. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  OTS  should  modify 
the  proposed  revisions  prior  to  giving  its 
final  approval.  OTS  will  then  submit  the 
revisions  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval. 

DATES:  Submit  written  conunents  on  or 
before  March  24,  2003. 
ADDRESSES:  Send  comments  to 
Information  Collection  Comments,  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  Attention  1550- 
0023.  Hand  deliver  comments  to  the 
Guard's  Desk,  east  lobby  entrance,  1700 
G  Street,  NW.,  between  9  A.M.  and  4 
P.M.  on  business  days.  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-6518.  Send  e-mails  to 
infocollection.comments@ots.treas.gov. 
All  conunents  should  refer  to  "TFR 
Revisions,  OMB  No.  1550-0023,"  and 
include  your  name,  company,  and 
telephone  niunber.  OTS  will  post 
conunents  and  the  related  index  on  the 
OTS  hitemet  site  at:  http:// 
www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room, 
1700  G  Street,  NW.,  Washington,  DC 
20552  by  appointment.  To  make  an 
appointment,  call  (202)906-5922,  send 
an  e-mail  to  public.info@ots.treas.gov,  or 
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send  a  facsimile  transmission  to 
(204)906-7755.  Appointments  will  be 
scheduled  on  business  days  between  10 
AM  and  4  PM. 

FOR  FURTHER  INFORMATION:  You  can 
access  sample  copies  of  the  proposed 
March  2004  TFR  form  on  OTS's  web 
site,  www.ots.treas.gov,  or  you  may 
request  them  by  electronic  mail  from 
tfr.instmction^ots. treas.gov;  from 
Trudy  Reeves,  Senior  Financial 
Reporting  Analyst,  National  Systems, 
(202)  906-7317,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552;  or  from  Marilyn 
K.  Burton,  OTS  Paperwork  Clearance 
OfBcer,  (202)  906-6467,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  by  electronic 
mail  at  marilyn.burton@ots.treas.gov. 
SUPPLEMENTARY  INFORMATION: 
Title:  Thrift  Financial  Report. 
OMB  Number:  1550-0023. 
Form  Number:  OTS  1313. 
Abstract:  All  OTS-regulated  savings 
associations  must  comply  with  the 
information  collections  described  in  this 
notice.  OTS  collects  this  information 
each  calendar  quarter,  or  less  frequently 
if  so  stated.  OTS  needs  this  information 
to  monitor  the  condition,  performance, 
and  risk  profile  of  the  savings 
association  industry. 

Current  Actions:  After  reviewing  its 
current  supervisory  and  examination 
needs,  OTS  proposes  a  number  of 
revisions  to  the  Thrift  Financial  Report 
(TFR),  effective  with  the  March  31.  2004 
report.  The  proposed  revisions  will 
erdiance  the  usefulness  of  the  TFR  from 
a  supervisory  prospective  and  will 
complement  the  federal  banking 
agencies'  emphasis  on  risk-focused 
supervision. 

OTS  had  proposed  in  August  2000  to 
collect  most  of  the  data  being  proposed 
today  beginning  with  the  first  quarter  of 
2001.  However,  OTS  decided  to 
postpone  certain  changes  to  the  TFR 
until  March  2004.  The  original  proposal 
can  be  accessed  on  the  OTS  web  site  at 
h  ttp  ://www.  ots.treas.gov/docs/ 
86233.pdf. 

This  proposal  also  addresses  certain 
aspects  of  sections  307(b)  and  (c)  of  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(the  Riegle  Act).  These  sections  direct 
the  federal  banking  agencies  to  work 
jointly  toward  more  uniform  reporting, 
review  the  information  that  institutions 
currently  report,  and  eliminate  existing 
r^orting  requirements  that  are  not 
warranted  for  safety  and  soundness  or 
other  public  policy  purposes. 

Several  reporting  changes  being 
proposed  would  introduce  more 
uniformity  for  savings  associations. 


banks,  and  bank  holding  companies  to 
certain  aspects  of  regulatory  reporting. 
In  this  regard,  over  the  past  several 
years,  the  federal  banking  regulators 
have  sought  greater  consistency  among 
the  reporting  requirements  imposed  on 
savings  associations,  banks,  and  bank 
holding  companies. 

Increasing  the  uniformity  of  reporting 
requirements,  among  the  different  types 
of  institutions  supervised  by  the  federal 
financial  institution  regulators,  is  a 
necessary  step  toward  achieving  the 
goal  of  a  single  set  of  reporting 
requirements  for  the  filing  of  core 
information  that  is  set  forth  in  section 
307(b)  of  the  Riegle  Act. 

1.  Definition  of  Mortgage  Loans 

We  propose  redefining  mortgages  for 
TFR  reporting  to  encompass  all  real 
estate  loans  subject  to  12  CFR  560.100- 
101  (real  estate  lending  standards)  and 
OTS  Thrift  Bulletin  72a.  This  revised 
definition  would  include  all  loans 
predicated  upon  a  security  interest  in 
real  property.  All  revolving  home  equity 
loans  and  second  mortgages  would  be 
reported  as  mortgages,  not  as  consumer 
loans.  The  only  loans  that  would  be 
reported  as  nonmortgage  loans  are 
unsecured  loans  and  those  that  are 
otherwise  substantially  secured  by 
collateral  other  than  real  estate,  where  a 
mortgage  was  taken  as  an  abundance  of 
caution  (for  example,  an  auto  loan  with 
an  incidental  lien  on  a  residence),  and 
where  the  terms  as  a  consequence  have 
not  been  made  more  favorable  than  they 
would  have  been  in  the  absence  of  the 
lien.  If  a  loan  can  be  placed  under  more 
than  one  classification  (for  example, 
when  a  loan  to  finance  a  small  business 
is  primarily  secured  by  a  single-family 
residence),  the  institution  may  classify 
the  loan  as  either  single-family  or 
commercial  for  purposes  of  HOLA 
percent-of-assets  limitations  and  for 
purposes  of  the  TFR.  However,  even  if 
the  institution  places  such  a  loan  in  a 
non-real-estate  category,  it  is  subject  to 
§560.100-101. 

The  current  criteria  for  classification 
as  a  mortgage — that  a  loan  is  fully 
secured  by  the  property  and  that  an 
appraisal  or  other  evaluation  has  been 
performed — Would  no  longer  apply.  If 
this  change  in  mortgage  loan  definition 
is  adopted,  mortgage  loan  classification 
in  the  TFR  would  be  more  consistent 
with  the  mortgage  loan  classification  by 
commercial  banks  on  the  Call  Report. 
Increasing  uniformity  between  the  TFR 
and  the  Call  Report  is  a  step  toward 
achieving  the  goal  of  a  single  set  of 
reporting  requirements  for  the  filing  of 
,  core  information  that  is  set  fopth  in 
section  307(b)  of  the  Riegle  Act. 


2.  Mortgage  Backed  Securities 

We  propose  combining  mortgage- 
backed  pass-through  securities  and 
mortgage  derivatives  into  one  section  in 
the  balance  sheet  (Schedule  SC); 
breaking  out  insured  or  guaranteed  pass- 
through  securities  into  two  lines: 

(1)  Guaranteed  by  GNMA;  and 

(2)  Issued  by  FNMA  and  FHLMC. 
We  propose  breaking  out  mortgage 

derivative  securities  into  three  lines: 

(1)  Those  issued  or  guaranteed  by 
FNMA,  FHLMC,  or  GNMA; 

(2)  Those  collateralized  by  securities 
issued  or  guaranteed  by  FNMA, 
FHLMC.  or  GNMA;  and 

(3)  All  others. 

This  would  provide  consistent 
information  with  the  commercial  bank 
Call  Report,  would  be  more  consistent 
with  the  presentation  of  mortgage- 
backed  securities  in  financial  statements 
included  with  filings  under  the 
Securities  and  Exchange  Act  of  1934. 
and  would  provide  information  on  the 
degree  of  risk  of  the  derivative 
investment.  Consistent  with  the 
commercial  bank  Call  Report,  mortgage- 
backed  bonds  would  be  reported  with 
other  investment  securities  on  SCI 85. 

3.  Asset-backed  Securities 

OTS  proposes  to  add  a  line  under 
"Investment  Securities"  on  the  balance 
sheet  (Schedule  SC)  to  collect  securities 
collateralized  by  nonmortgage  loans 
(asset-backed  securities),  including 
securities  backed  by  credit  cards,  other 
consumer  loans,  and  commercial  loans. 
Asset-backed  securities  are  currently 
reported  with  other  types  of  investment 
securities  on  SCI  85.  The  addition  of 
this  line  item  would  provide  important 
information  concerning  the  holdings  of 
these  securities. 

4.  Junior  Liens 

OTS  proposes  to  separately  collect 
first  liens  and  junior  liens  under 
"Permanent  Mortgages"  on  1-4 
dwelling  units  in  the  balance  sheet 
(Schedule  SC)  to  better  monitor  the 
riskier  junior  lien  market.  Currently,  the 
TFR  does  not  collect  data  on  single- 
family  residential  junior  liens.  This 
change  would  make  the  TFR  mortgage 
loan  breakdovkm  consistent  with  the 
commercial  bank  Call  Report.  This 
change  would  also  be  made  to  the 
breakdown  of  residential  mortgages  in 
the  charge-off  and  recovery  data  on 
Schedule  VA  and  past-due  data  in 
Schedule  PD. 

5.  Multifamily  Mortgages 

OTS  proposes  to  rename  "5  or  More 
Dwelling  Units"  to  "Multifamily  (5  or 
more)  Residential  Properties" 
throughout  the  TFR.  The  use  of 
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"multifamily  residential  properties" 
conforms  to  the  wording  in  the  OTS 
capital  regulations,  other  OTS 
regulations,  and  in  the  commercial  bank 
Call  Report,  clarifying  that  these  are  the 
same  type  of  loans.  Schedules  CCR  and 
CMR  currently  use  the  term 
"multifamily  residential  mortgages." 

6.  General  Valuation  Allowances 

OTS  proposes  removing  from 
Schedule  SC  general  valuation 
allowances  on  investment  securities 
(SC199),  real  estate  held  for  investment 
(SC481),  and  equity  investments 
{SC529).  This  would  require  savings 
associations  to  report  these  items  net  of 
general  valuation  allowances,  if  there 
are  any.  It  is  OTS's  opinion  that  a 
general  valuation  allowance  on  these 
items  should  be  rate. 

7.  Credit  Cards 

OTS  proposes  to  collect  credit  cards 
separately  under  the  heading 
"Consumer  Loans."  Currently,  credit 
cards  are  combined  with  other  similar 
plans  such  as  overdraft  lines  on 
checking  accounts.  These  other  similar 
plans  would  be  reported  with  "Other 
Consumer  Loans."  Because  the  change 
in  the  deHnition  of  mortgage  loans 
mentioned  above  results  in  restructuring 
the  consumer  loan  categories  in 
Schedule  SC,  we  would  eliminate  the 
distinction  between  closed-fend  and 
open-end  consumer  loans. 
Consequently,  the  line  for  "Other, 
Including  Leases"  would  contain  both 
closed-end  loans  and  open-end  loans 
such  as  those  currently  reported  with 
credit  cards.  Credit  cards  would  be 
broken  out  separately  on  the  balance 
sheet  (Schedule  SC),  in  charge-offs  and 
recoveries  (Schedule  VA),  and  in  past 
due  and  nonaccrual  (Schedule  PD).  This 
presentation  would  be  consistent  with 
the  Call  Report. 

8.  Servicing  Assets  in  Schedule  SC 

OTS  proposes  adding  a  section  in 
Schedule  SC  to  characterize  servicing 
assets  as  intangibles,  as  required  by 
Financial  Accounting  Standards  Board 
(FASB)  Statement  No.  142.  No  new  lines 
would  be  added;  this  change  would 
simply  regroup  intangible  assets.  Under 
this  proposal  a  new  subheading 
"Intangible  Assets"  would  be  added. 
Grouped  under  this  heading  would  be 
Servicing  Assets  on  Mortgage  Loans 
(line  SC642),  Servicing  Assets  on 
Nonmortgage  Loans  (line  SC644),  and 
Goodwill  and  Other  Intangibles  (line 
SC660). 

9.  Bank-Owned  Life  Insurance 

OTS  proposes  adding  two  lines  in 
Schedule  SC  (Statement  of  Condition)  to 


collect  balances  of  key  person  life 
insurance  and  other  bank-owned  life 
insurance.  These  lines  would  facilitate 
monitoring  j)f  the  level  of  bank-owned 
life  insurance  held  by  thrifts,  an  amount 
that  has  risen  considerably  over  the  past 
several  years.  Key  person  life  insurance 
is  defined  as:  life  insurance  where  the 
intended  purpose  is  to  provide  the 
institution  protection  against  the 
potential  for  losses  arising  from  the 
untimely  death  of  a  key  employee  or 
borrower.  These  policies  are  generally 
surrendered  when  the  key  employee 
leaves  the  institution  or  when  the 
borrower  pays  off  his  loan.  OTS 
currently  collects  this  information  in 
Other  Assets  (SC690). 

10.  Minority  Interest  on  the  Balance 
Sheet 

OTS  proposes  changing  the  caption  of 
SC799  from  "Redeemable  Preferred 
Stock  and  Minority  Interest"  to 
"Minority  Interest."  The  FASB  has  on 
their  agenda  consideration  of  a  change 
in  the  financial  reporting  of  redeemable 
preferred  stock.  It  is  anticipated  that  a 
statement  will  be  released  in  2003,  to  be 
effective  in  2004.  This  change  likely 
will  clarify  that  redeemable  preferred 
stock  and  similar  instruments  should  be 
reported  as  borrowings  and  will  no 
longer  be  reported  in  the  balance  sheet 
mezzanine  area.  We  may  be  required  to 
make  additional  changes  to  the  TFR 
based  on  FASB's  final  pronouncement 
at  a  later  date. 

11.  Accumulated  Other  Comprehensive 
Income 

OTS  proposes  to  add  a  subsection  in 
the  equity  section  of  the  balance  sheet 
(Schedule  SC)  for  accumulated  other 
comprehensive  income  to  conform  to 
generally  accepted  accoimting 
principles  (GAAP).  This  section  would 
include  the  existing  line  for  unrealized 
gains  (losses)  on  available-for-sale 
securities  and  two  additional  lines  for: 

(1)  Gains  (losses)  on  cash  flow  hedges; 
and 

(2)  Other,  including  foreign  currency 
translation  adjustments  and  minimum 
pension  liability  adjustments. 

This  change  would  put  Schedule  SC 
in  conformity  with  GAAP,  as  described 
in  FASB  Statement  No.  130. 

12.  Optional  Narrative  Statement 

OTS  proposes  adding  a  space  for  thrift 
management  to  submit  a  brief  narrative 
statement  concerning  data  reported  in 
their  TFR.  This  would  permit 
institutions  to  provide  narrative 
information  on  significant  transactions, 
mergers,  organizational  adjustments, 
reclassifications,  prior  period 
adjustments,  etc.,  of  which  they  want 


OTS  and  the  public  to  be  aware.  The 
narrative  statement  is  optional  and, 
therefore,  poses  no  additional  burden. 
The  contents  of  the  narrative  would  be 
the  responsibility  of  management, 
would  not  be  edited  or  screened  by 
OTS,  and  would  be  released  to  the 
public. 

13.  Federal  Home  Loan  Bank  (FHLB) 
Dividend  Income 

OTS  proposes  adding  a  separate  line 
in  Schedule  SO  (Statement  of 
Operations)  for  FHLB  dividend  income. 
FHLB  dividends  comprise  a  relatively 
large  portion  of  net  income  for  many 
institutions.  Because  of  the  magnitude 
of  FHLB  dividend  income,  we  currently 
require  the  reporting  of  FHLB  dividends 
in  the  detail  of  other  noninterest 
income,  leaving  only  two  detail  lines  for 
other  noninterest  income.  Creating  a 
separate  line  for  FHLB  dividends  would 
provide  us  with  three  detail  lines 
describing  other  noninterest  income  as 
originally  intended. 

14.  Goodwill  Expense 

OTS  proposes  revising  the  title  of 
SO560  from  "Amortization  of 
Goodwill"  to  "Goodwill  and  Other 
Intangibles  Expense"  to  provide  for 
periodic  write-down  of  goodwill  along 
with  amortization  of  other  intangibles, 
pursuant  to  FASB  Statement  No.  142. 

15.  Schedule  VA,  Valuation  Allowance 
Reconciliation 

OTS  proposes  to  change  the  caption 
in  the  last  column  of  the  charge-off  and 
recovery  schedule  from  "Total"  to 
"Adjusted  Net  Charge-offs"  to  better 
reflect  its  purpose. 

16.  Troubled  Debt  Restructured 

OTS  proposes  to  break  out  Troubled 
Debt  Restructured  (TDR)  reported  on 
VA941  into  TDR  in  compliance  with 
modified  terms  and  past-due  TDR.  We 
would  delete  VA941  (TDR)  and  replace 
it  with  a  line  for  TDR  in  compliance.  We 
would  add  new  lines  in  Schedule  PD  for 
each  of  the  past  due  categories  (30-89 
days,  90  days  or  more,  and  nonaccrual) 
for  past-due  TDR  included  in  Schedule 
PD.  This  would  give  OTS  important 
monitoring  information  concerning  the 
relative  risk  of  the  TDR  on  the  books  of 
an  institution.  It  would  also  permit 
industry  analysts  to  better  identify 
assets  with  possible  problems,  since 
TDR  in  compliance  may  not  present  as 
much  of  a  risk.  This  corresponds  to  the 
Call  Report  break  out  of  TDR— troubled 
debt  restructured  and  in  compliance 
with  modified  terms,  RC-C,  Part  I, 
Memoranda  item  1  and  troubled  debt 
restructured  past  due,  which  is  reported 
on  RC-N,  Memoranda  item  1. 
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17.  Guaranteed  Loans  Past  Due 

OTS  proposes  adding  a  line  in  each  of 
the  past  due  categories  (30-89  Days,  90 
Days  or  More,  and  Nonaccrual)  in 
Schedule  PD  for  the  guaranteed  portion 
of  loans  and  leases  that  are  wholly  or 
partially  guaranteed  by  the  U.S. 
Government  or  Agency  thereof.  All 
loans,  regardless  of  any  guarantee,  are 
included  in  Schedule  PD,  and  all  of 
Schedule  PD  is  released  to  the  public. 
The  addition  of  this  data  would  benefit 
institutions.  Because  investment  and 
loan  ratings  are  hased  on  amounts 
reported  in  Schedule  PD,  without  this 
new  line,  delinquent  guaranteed  loans 
could  bring  a  rating  down  when  in  fact 
these  loans  may  present  no  credit  risk 
to  the  institution  if  they  are  properly 
underwritten  and  administered.  This 
line  is  included  in  the  Call  Report  on 
RC-N  item  lO.a. 

18.  Unused  Balances  of  Credit  Cards 
and  Home  Equity  Lines  of  Credit 

OTS  proposes  to  add  two  lines  in 
Schedule  CC  (Commitment  and 
Contingencies)  to  collect  data  on  the 
unused  balance  of  credit  cards,  and 
outstanding  home  equity  lines  of  credit 
that  have  not  yet  been  drawn  down; 
currently  these  amounts  are  included 
with  Open-end  Consumer  Lines  on 
CC410. 

19.  Deletion  of  Lines  in  Schedule  CF 
(Cash  Flow) 

OTS  proposes  to  delete  the  following 
lines  that  are  no  longer  used: 

•  Mortgage  Pool  Securities  Activity — 
OTS  proposes  combining  the  activity  of 
mortgage  pool  securities  secured  by 
fixed-rate  mortgages  and  those  seciu^ed 
by  variable-rate  mortgages  in  Schedule 
CF  (Cash  Flow)  (lines  CF140  through 
CF170)  into  one  line  for  purchases  and 
one  line  for  sales.  We  feel  the 
breakdown  of  activity  between  fixed 
and  variable  rate  is  no  longer  necessary. 

•  Mortgage  Loan  Activity — OTS 
proposes  combining  the  activity  of 
newly  built  and  previously  occupied 
permanent  mortgages  on  residential 
property  in  Schedule  CF  into  one  line 
collecting  these  data.  The  breakdown 
between  newly  built  and  previously 
occupied  is  no  longer  considered 
necessary  for  supervisory  purposes. 

20.  Refinancing  Loans 

In  order  to  track  total  refinancing 
loans,  OTS  proposes  to  change  the 
definition  of  CF360,  Refinancing  Loans, 
to  include  not  only  refinanced  loans 
where  the  reporting  institution  held  the 
original  mortgage,  but  also  refinanced 
loans  where  another  institution  held  the 
original  mortgage.  Line  CF360  would  be 
deleted  and  replaced  with  a  new  line 


using  the  revised  definition.  This  Would 
provide  OTS  with  more  complete 
information  when  assessing  the  amount 
of  refinancing  activity  in  an  institution 
or  in  a  geographical  area. 

21.  Nonmortgage  Loan  Activity 

Because  nonmortgage  loans  have 
become  a  larger,  and,  in  most  cases, 
riskier  part  of  the  thrift  industry's  loan 
portfolio,  OTS  proposes  adding  two 
lines  capturing  sales  of  commercial  and 
consumer  nonmortgage  loans.  Schedule 
CF  currently  reconciles  the  activity  in 
mortgage  loans,  deposits,  and  mortgage 
pool  securities;  however,  nonmortgage 
commercial  and  consumer  loans  have 
only  one  line  each  for  originations  and 
purchases.  These  lines  along  with  the 
proposed  lines  would  improve 
reconciliation  of  nonmortgage  loans  and 
would  indicate  the  volume  of 
nonmortgage  loans  that  are  acquired  and 
sold  within  the  same  quarter. 

22.  Mortgage  Derivative  Securities 
Activity  Detail 

OTS  proposes  adding  activity  detail 
on  mortgage  derivative  securities,  i.e., 
purchases,  sales,  and  other  balance 
changes.  For  some  institutions,  period- 
to-period  swings  in  these  assets  can  be 
more  significant  than  in  their  loan 
portfolio  balances.  This  section  Would 
be  placed  in  Schedule  CF  immediately 
following  purchases  and  sales  of 
mortgage  pool  securities. 

23.  Deposit  Information  and  Deposit 
Insurance  Premium  Assessment 
Information 

OTS  proposes  to  move  the  deposit 
data  and  deposit  insurance  premium 
assessment  information  from  Schedule 
SI  (Supplemental  Information)  to  a  new 
Schedule,  Schedule  DI  (Deposit     • 
Information).  Schedule  SI  was  designed 
to  contain  supplementary  data  not 
collected  elsewhere  in  the  TFR.  Because 
the  number  of  items  collected  for 
deposit  insurance  premium  assessment 
purposes  has  increased  substantially 
over  the  past  ten  years,  we  believe  it  is 
preferable  to  move  these  data  items  to 
a  separate  schedule.  This  schedule 
would  correspond  to  Call  Report 
Schedules  RC-E  and  RC-O. 

The  Federal  Deposit  Insurance 
Corporation  (FDIC)  Assessments  Branch 
has  requested  that  we  re-establish  a  line 
that  was  deleted  in  1996  that  collected 
reciprocal  balance  accounts  deducted 
from  insured  deposits  in  calculating  the 
deposit  insurance  premium.  We  propose 
adding  this  line,  which  would  be 
collected  in  the  new  Schedule  DI  and 
would  be  captioned:  "Adjustments  to 
Demand  Deposits  for  Reciprocal 
Demand  Balances  with  Commercial 


Banks  and  Other  Savings  Associations." 
These  reciprocal  demand  balances  are 
currently  collected  along  with  other 
items  in  SI247.  This  line  corresponds  to 
Call  Report  RC-O  Line  11. a. 

OTS  also  proposes  adding  balance 
information  on: 

•  Transaction  accounts, 

•  Money  market  deposit  accounts, 

•  Passbook  accounts,  and 

•  Time  deposits. 

Similar  data  are  currently  collected 
for  those  institutions  that  file  Schedule 
CMR,  but  is  not  publicly  released. 
Placing  these  balances  on  the  new 
Schedule  DI  would  provide  publicly 
available  data  for  all  institutions, 
consistent  with  the  breakdown  of 
deposits  in  the  Call  Report,  RC-E. 

24.  Summary  of  Changes  in  Equity 
Capital 

Currently  SI670,  Other  Adjustments 
to  Equity  Capital,  is  made  up  of  various 
items  and,  for  most  savings  associationsrN 
this  miscellaneous  data  item  is  the- 
largest  reconciling  amount  to  capital.  To 
provide  a  better  understanding  of  this 
adjustment,  OTS  proposes  adding  the 
following  three  lines  in  the 
reconciliation  of  equity  capital  in 
Schedule  SI: 

•  Other  Comprehensive  Income  (an 
amount  that  can  be  generated  in  the 
electronic  filing  software  and  would 
require  no  input  by  the  reporting 
savings  association); 

•  0*her  Capital  Contributions  (where 
no  stock  is  issued):  and 

•  Prior  Period  Adjustments  (for 
periods  that  can  no  longer  be  amended). 

We  would  change  the  title  of  this 
section  to  "Summary  of  Changes  in 
Equity  Capital."  The  inclusion  of 
current  comprehensive  income  in  the 
summary  of  changes  in  equity  capital 
would  put  this  reconciliation  in 
conformity  with  GAAP,  as  described  in 
FASB  Statement  No.  130. 

25.  Thrift  Investment  in  Service 
Corporations 

OTS  proposes  adding  a  line  in 
Schedule  SI  to  collect  the  thrift's 
aggregate  investment  in  service 
corporations.  The  definition  of  service 
corporation  investment  would  include 
the  thrift's  total  exposure,  that  is.  all 
equity  investments,  unsecured  loans, 
and  third  party  guarantees.  Under  OTS 
rules,  a  thrift  can  make  investments  in 
service  corporations  Shd  lower-tier 
entities.  For  determining  compliance 
with  lending  and  investment  limits,  a 
federal  thrift  has  the  flexibility  to  place 
loans  to  service  corporations  or  lower- 
tier  entities  in  either  the  service 
corporation  investment  category  or 
another  applicable  investment  category 
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(such  as  its  commercial  lending 
authority),  consistent  with  the  lending 
and  investment  powers  set  forth  in 
§  560.30  (Lending  and  Investment 
Powers  of  Federal  Savings 
Associations).  Collecting  this  data  will 
enable  OTS  to  monitor  a  thrift's  total 
investment  in  service  corporations  and 
lower-tier  entities. 

26.  Savings  Association  and  Subsidiary 
Web  Site  Addresses 

OTS  proposes  the  addition  of  an 
Internet  home  page  address  and 
transactional  web  site  addresses  as 
defined  in  §  555.300(b)  to  assist  in 
monitoring  the  activities  of  savings 
associations  on  their  web  sites.  These 
data  items  would  be  collected  in 
Schedule  SQ  (Supplementary 
Questions).  OTS  also  proposes  adding  a 
similar  data  item  to  collect  transactional 
web  site  addresses  of  subsidiaries  in 
Schedule  CSS  (Subordinate 
Organization  Schedide). 

27.  IRS  Domestic  Building  and  Loan 
Association  (DBLA)  Test 

OTS  proposes  to  add  a  line  for  those 
savings  associations  that  do  not  use  the 
Home  Owners'  Loan  Act  (HOLA) 
Qualified  Thrift  Lender  (QTL)  test,  but 
instead  use  the  IRS  Domestic  Building 
and  Loan  Association  (DBLA)  test.  The 
addition  of  this  line  would  more  exactly 
identify  savings  associations  that  are 
using  the  IRS  DBLA  test  and  would 
enable  the  regions  to  better  monitor  the 
QTL  status  of  those  associations.  This 
line  would  be  added  in  Schedule  SI 
following  the  lines  for  QTL.  It  would  be 
required  only  of  those  associations 
using  the  DBLA  test,  who  are  currently 
required  to  calculate  their  DBLA  test 
monthly.  Thus,  the  addition  of  this  line 
would  pose  no  additional  burden. 

28.  Mutual  Fund  and  Annuity  Sales 

OTS  proposes  eliminating  the 
collection  of  data  on  quarterly  sales  of 
annuities,  mutual  funds,  and 
proprietary  products,  SI800  through 
SI850.  In  place  of  these  items,  each 
savings  association  would  respond  to  a 
"yes"  or  "no"  question  asking  whether 
it  sells  private  label  or  third  party 
mutual  funds  and  aimuities.  In  addition, 
savings  associations  would  report  the 
total  assets  under  their  management  ia 
proprietary  mutual  funds  and  aimuities. 
The  data  item  collecting  fee  income 
from  the  sale  and  servicing  of  mutual 
funds  and  aimuities  would  be  retained. 
For  savings  associations  with 
proprietary  mutual  funds  and  annuities, 
reporting  the  amount  of  assets  under 
management  should  be  significantly  less 
burdensome  than  reporting  the  quarterly 
sales  volume  for  these  proprietary 


products.  These  changes  were  made  to 
the  Call  Report  in  March  2001. 

29.  Transactions  with  Affiliates 

OTS  proposes  adding  memoranda 
information  in  Schedule  SI  on  certain 
transactions  the  savings  association  has 
with  its  affiliates.  The  term  "affiliate"  is 
defined  in  12  CFR  563.41(b)(1).  For 
purposes  of  the  collection  of  this 
information,  "affiliate"  is  defined  as  the 
holding  company{s),  any  holding 
company  subsidiary(s),  a  bank  or  thrift 
subsidiary  of  the  savings  association, 
and  any  company  controlled  by  or  for 
the  benefit  of  shareholders  or  which 
shares  a  majority  of  the  same  directors 
with  the  savings  association  or  holding 
company.  These  data  generally  would 
not  include  transactions  with 
subsidiaries  of  the  savings  association. 
Additionally,  any  transaction  by  a 
savings  association  or  its  subsidiaries 
with  any  person  or  entity  is  a 
transaction  with  an  affiliate  if  the 
proceeds  of  the  transaction  are  used  for 
the  benefit  of,  or  transferred  to,  an 
affiliate. 

The  items  to  be  collected  are: 

•  Fees/expenses  paid  by  the  thrift  to 
affiliates  during  the  quarter  including 
interest,  management  and  service  fees, 
tax  sharing  payments,  and  other  general 
and  administrative  expenses; 

•  The  amount  of  assets  sold  to 
affiliates  during  the  quarter; 

•  The  outstanding  balance  at  the  end 
of  the  quarter  of: 

— Assets  purchased  from  affiliates, 

— Commitments  to  purchase  assets  from 

affiliates,  and 
— extensions  of  credit  to  affiUates; 

•  The  percentage  of  the  thrift's 
directors  who  are  also  directors  of 
affiliates;  and 

•  The  percentage  of  the  thrift's 
officers  who  are  also  officers  of  the 
affiliates. 

More  complex  business  plans  and 
increased  merger  and  acquisition 
activity  have  changed  the  nature  of  the 
relationship  of  the  thrift  with  its 
affiliates.  OTS  proposes  to  collect  this 
information  for  the  purpose  of  off-site 
monitoring  and  to  more  precisely  scope 
its  on-site  examinations. 

30.  Average  Balance  Sheet  Data 

OTS  proposes  to  add  the  collection  of 
average  balances  for  the  following 
selected  balance  sheet  items: 

•  Total  assets  (SC60); 

•  Deposits  and  Investments, 
excluding  cash  and  non-interest-eaming 
items  (SClO  less  SCI  10); 

•  Mortgage  Loans  and  Mortgage- 
Backed  Securities; 

•  Nonmortgage  Loans; 

•  Deposits  and  Escrows;  and 

/ 


•  Total  Borrowings. 
Associations  may  calculate  the 

average  balances  based  upon  close-of- 
business  balances  using  either  all  the 
business  days  in  the  quarter  or  weekly 
balances,  using  one  day  of  the  week 
consistently,  other  than  Friday. 
Associations  with  less  than  $100 
million  in  total  assets  may  calculate 
average  balance  based  upon  month-end 
averages.  Average  balances  for  securities 
would  be  calculated  based  upon  the 
following:  for  debt  securities  use 
amortized  cost  and  for  equity  securities 
use  historical  cost,  except  for  those 
securities  held  in  a  trading  account  for 
which  use  determinable  fair  values. 
This  information  would  produce  more 
accurate  data  for  use  in  ratio  analysis; 
would  avoid  skewed  data  when 
restructurings,  sales,  emd  acquisitions 
occur;  and  would  enable  calculation  of 
better  yield  and  cost  data.  The  Call 
Report  collects  average  data  in  Schedule 
RC-K. 

31.  Schedule  SB,  Small  Business  Loans 

OTS  proposes  adding  a  question  at 
the  beginning  of  Schedule  SB  asking: 
"Do  you  have  any  small  business  loans 
to  report  in  this  schedule?"  This 
question  would  permit  those 
institutions  not  required  to  file  this 
schedule  to  respond  "no"  and  omit  the 
rest  of  the  schedule.  Currently 
institutions  must  answer  the  first  three 
questions  on  Schedule  SB  even  if  they 
have  no  loans  to  report. 

32.  Holding  Company  Information 

More  complex  business  plans, 
advances  in  technology,  increased 
merger  and  acquisition  activity,  and 
earnings  pressures  have  changed  the 
nature  of  the  relationship  of  the  thrift 
with  its  affiliates.  OTS  seeks  to  more 
fully  leverage  its  collection  of  holding 
company  information  for  the  purpose  of 
improving  off-site  monitoring  and  to 
more  precisely  scope  its  on-site 
examinations.  Therefore,  OTS  proposes 
to  expand  Schedule  HC  (Thrift  Holding 
Company)  to  collect  additional  data  on 
thrift  holding  companies  and  intends  to 
substantially  reduce  the  data  collection 
in  the  H-b(ll),  the  details  of  which  will 
be  announced  at  a  later  date.  Bank 
holding  companies  are  excluded  from 
reporting.  Schedule  HC  is  not  released . 
to  the  public.  The  changes  to  Schedule 
HC  would  include: 

•  Replace  the  question  HC120  (is  any 
company  in  this  holding  company's 
corporate  structure  required  to  file 
periodic  securities  disclosure 
documents  with  the  SEC,  pursuant  to 
the  Securities  Exchange  Act  of  1934?) 
with  a  new  data  item  collecting  the 
stock  exchange  ticker  symbol. 
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•  Add  SEC  number. 

•  Add  web  site  address. 

•  For  the  consolidated  entity: 
— ^Add  a  line  for  minority  interest. 

— Replace  HC510  (Intangible  Assets  and 
Deferred  Policy  Acquisition  Costs) 
and  HC515  (Servicing  Assets  included 
in  HC510)  with  three  lines:  (1) 
Intangible  assets — servicing  assets;  (2) 
intangible  assets — other;  and  (3) 
deferred  policy  acquisition  costs. 

—Replace  HC520  (Debt  Maturing 
Within  the  Next  12  Months)  and 
HC530  (All  Other  Debt)  with  the  three 
lines:  (1)  Trust  preferred  seciuities;  (2) 
other  debt  maturing  within  12 
months;  and  (3)  other  debt  maturing 
beyond  12  months. 

—Replace  HC560  (Interest  Expense  for 
the  Quarter)  with  two  items:  (1) 
Interest  expense  on  trust  preferred 
securities  and  (2)  interest  expense  on 
all  other  debt, 
•  Add  the  following  parent-only 

financial  information: 

— ^Total  assets 

— Total  liabilities 

— Minority  interest 

— Total  equity 

— Net  income  for  the  quarter 

— Receivable  from  subsidiaries — Thrift 

— Receivable  from  subsidiaries — Other 

— Investment  in  subsidiaries — Thrift 

— Investment  in  subsidiaries — Other 

— Intangible  assets — Servicing  assets 

— Intangible  assets — Other 

— Deferred  policy  acquisition  costs 

— Payable  to  subsidiaries — Thrift: 

Transactional 
-r-Payable  to  subsidiaries — Thrift:  Debt 
— Payable  to  subsidiaries — Other: 

Transactional 
— Payable  to  subsidiaries — Other:  Debt 
— Other  debt  matiuing  within  12 

months 
— Other  debt  maturing  beyond  12 

months 
— Dividends  received  from  thrift 

subsidiaries 
— Dividends  received  from  other 

subsidiaries 
— Interest  expense — on  all  other  debt 
— Other  cash  and  cash  equivalents 

received  from  thrift  during  the  quarter 
— Net  cash  flow  from  operations  for  the 

quarter. 

•  Add  the  following  supplemental 
questions: 
— Have  any  holding  company 

subsidiaries  been  formed,  sold,  or 

dissolved  diuing  the  quarter? 
— Are  you  or  any  of  your  subsidiaries 
functionally  regulated: 

— Registered  broker-dealers  regulated 
by  the  SEC  and  NASD? 

— Registered  investment  advisers 
regulated  by  the  SEC? 
-Registered  investment  companies 


regulated  by  the  SEC? 

— Insiuance  companies  and  agencies 
regulated  by  the  states? 

— Entities  regulated  by  the 
Commodity  Futiu-es  Trading 
Commission? 

— Has  the  holding  company  appointed 
any  new  senior  executive  officers  or 
directors  during  the  quarter? 

— Has  the  holding  company  entered  into 
a  new  pledge,  or  changed  the  terms 
and  conditions  of  any  existing  pledge, 
of  capital  stock  of  any  subsidiary 
savings  association  that  secures  short- 
term  or  long-term  debt  or  other 
borrowings  of  the  holding  company? 

— Have  the  rights  of  the  holders  of  any 
class  of  securities  of  the  holding 
company  or  its  subsidiaries  changed 
during  the  quarter? 

— Has  there  been  any  default  in  the 
payment  of  principal,  interest,  a 
sinking  or  piuchase  fund  installment, 
or  any  other  default  of  the  holding 
company  or  emy  of  its  subsidiaries 
during  the  quarter? 

— Has  there  been  a  change  in 
independent  auditors  during  the 
quarter? 

— Has  there  been  a  change  during  the 
quarter  in  the  fiscal  year-end  month? 

— Do  you  or  any  of  your  GAAP 

consolidated  subsidiaries  (other 
than  the  reporting  thrift)  control 
other  U.S.  depository  institutions? 
■  If  so,  provide  the  FDIC  certificate 
niunber. 

— Do  you  or  any  of  your  GAAP 
consolidated  subsidiaries  control  a 
foreign  depository  institution? 

The  holding  company  would  provide 
this  information  to  the  savings 
association,  and  the  holding  company 
schedule  would  continue  to  be  filed  as 
part  of  the  TFR. 

34.  Reporting  Frequency  of  Schedule 
CSS  (Subordinate  Organization 
Schedule) 

hi  1996,  OTS  reduced  the  reporting 
fi^quency  of  Schedule  CSS  from 
quarterly  to  annually  in  order  to  reduce 
reporting  biuden  of  the  industry.  While 
annual  reporting  of  subordinate 
organizations  was  adequate  at  that  time, 
we  now  have  a  need  for  more  frequent 
reporting  and  propose  to  again  collect 
Schedule  CSS  quarterly.  The  basic  data 
for  all  subordinate  organizations  are 
contained  in  the  OTS  electronic  filing 
software  database;  therefore,  institutions 
would  only  be  required  to  make 
necessary  changes  to  the  subordinate 
organization  database  and  update 
financial  data. 


34.  Consolidation  of  Subordinate 
Organizations 

OTS  proposes  revising  Schedule  CSS 
to  include  the  following  question:  "Is 
this  entity  a  GAAP-consolidatiSd 
subsidiary  of  the  parent  savings 
association?"  The  addition  of  this 
question  would  provide  information  as 
to  whether  the  assets  and  liabilities  of 
the  subordinate  organization  are 
consolidated  with  the  parent  savings 
association  in  SchediUe  SC.  An 
institution  would  respond  "No"  if  the 
subordinate  organization  was  not 
consolidated  and  was  accounted  for 
using  the  equity  or  cost  method  of 
accounting. 

35.  Schedule  CCR  (Capital 
Requirement) 

OTS  proposes  to  update  Schedule 
CCR  by  making  the  following  changes: 

•  Renumber  the  lines  in  Tier  1 
Capital  to  be  sequential; 

•  Eliminate  the  lines  that  are  either 
obsolete  or  seldom  used; 

•  Add  lines  for  "Other"  in  each 
category  under  Tier  1  Capital  and 
Supplementary  Capital; 

•  Change  the  caption  of  CCR125  to 
"Minority  Interest  and  REIT  Preferred     ' 
Stock  of  Includable  Consolidated 
Subsidiaries;"  the  instructions  for 
CCR125  were  expanded  in  )une  2002  to 
include  REIT  preferred  stock; 

•  Change  the  caption  of  CCRl  15  and 
CCR155  to  "Goodwill  and  Certain  Other 
Intangible  Assets;"  adding  the  word 
"Certain"  to  these  lines,  since  ser\'icing 
rights  are  included  as  intangible  assets 
under  FASB  Statement  No.  142  but  are 
not  deducted  on  CCRl  15  and  CCR155. 

•  Combine  CCR408,  "Notes  and 
Obligations  of  FDIC. "  and  CCR410. 
"FDIC  Covered  Assets,"  into  one  line; 

•  Expand  CCR430,  "20%  Risk 
Weight:  High-quality  MBS,"  to  include 
asset-backed  securities  eligible  for  20% 
risk  weighting; 

•  Expand  CCR470,  "50%  Risk 
Weight:  Other  MBS  Backed  by 
Qualifying  Mortgage  Loans,"  to  include 
Asset-Backed  Securities  eligible  for  50% 
risk  weighting;  and 

•  Add  a  line  in  the  100%  Risk  Weight 
for  "Securities  Risk  Weighted  at  100% 
Under  the  Ratings  Based  Approach." 

The  following  lines  would  be 
eliminated: 

•  CCR120,  "Nonqualifying  Equity 
Instruments"; 

•  CCR130,  "Mutual  Institutions' 
Nonwithdrawable  Deposit  Accounts 
Reported  on  SC710"; 

•  CCR320,  "Capital  Certificates;"  and 

•  CCR330,  "Nonwithdrawable 
Deposit  Accounts  Not  Reported  on 
CCRl  30." 
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Items  that  would  have  been  reported 
on  these  lines  would  be  included  in  the 
new  "Other"  categories.  These  changes 
are  largely  required  by  regulatory  and 
accounting  changes. 

36.  Shorter  Deadlines  for  TFR, 
Including  Schedules  HC  and  CMR 

Savings  associations  are  required  to 
submit  their  TFR  electronically  so  that 
OTS  receives  it  no  later  than  thirty  days 
after  the  quarter-end  reporting  date. 
Savings  associations  have  been 
provided  additional  time  (a  total  of 
forty-five  days)  to  complete  Schedule 
CMR  (Consolidated  Maturity  and  Rate) 
a  schedule  that  addresses  interest  rate 
risk,  and  Schedule  HC  (Thrift  Holding 
Company).  This  later  due  date  was 
granted  to  allow  more  time  in  which  to 
receive  information  from  data  service 
providers  and  holding  companies  that 
was  needed  to  complete  these 
schedules.  OTS's  monitoring  and 
analysis  of  interest  rate  risk  exposure  in 
individual  savings  associations  and  for 
the  thrift  industry  as  a  whole  and  of  its 
holding  company  and  affiliates'  activity 
and  exposure  is  impeded  by  the  delayed 
submission  of  these  schedules. 
Furthermore,  with  the  technological 
advances  over  the  past  several  years, 
savings  associations  have  the  ability  to 
receive  data  fi-om  their  data  service 
providers  and  ft-om  their  holding 
companies  on  a  timelier  basis  and 
transmit  it  conveniently  through  the 
Electronic  Filing  System  software 
provided  by  OTS.  Therefore,  OTS 
proposes  to  shorten  the  filing  due  date 


for  the  TFR  ft-om  thirty  (30)  to  twenty 
(20)  calendar  days  after  the  end  of  the 
quarter,  and  for  Schedules  HC  and  CMR 
from  forty-five  (45)  to  thirty  (30) 
calendar  days  after  the  end  of  the 
quarter.  This  would  allow  OTS  to 
provide  data  publicly  on  an  earlier 
schedule,  provide  for  the  compilation 
and  timelier  emalysis  of  individual  and 
aggregate  statistics  on  the  condition  and 
performance  of  savings  associations, 
and  provide  the  Uniform  Thrift 
Performance  Report  (UTPR)  to 
associations  on  a  timelier  basis.  An 
earlier  deadline  for  Schedule  CMR 
would  also  enable  OTS  to  transmit  the 
Interest  Rate  Risk  Exposure  Report  to 
reporting  associations  on  a  timelier 
basis.  With  the  advances  in  technology 
coupled  with  the  improvements  in 
OTS's  electronic  filing  system  software, 
earlier  due  dates  should  not  create  a 
significant  burden  to  the  industry. 

Type  of  Review:  Revision. 

Affected  Public:  Business  or  for  profit. 

Estimated  Number  of  Respondents 
and  Recordkeepers:  950. 

Estimated  Time  Per  Respondent:  36.4 
hours  average  for  quarterly  schedules 
and  1.9  hours  average  for  schedules 
required  only  annually  plus 
recordkeeping  of  an  average  of  one  hour 
per  quarter. 

Estimated  Total  Annual  Burden 
Hours:  143,703  hours. 

Because  some  of  these  proposed 
changes  will  not  ciffect  all  savings 
associations  that  file  the  TFR,  the 
burden  hours  reflected  above  may  vary 
from  institution  to  institution.  OTS 


invites  comment  on  how  savings 
associations  think  the  burden  would 
change  given  these  form  changes. 

Request  for  Comments:  In  addition  to 
the  issues  presented  above,  comments 
are  invited  on: 

(a)  Whether  the  proposed  revisions  to 
the  TFR  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  agency's  functions,  including 
whether  the  information  has  practical 
utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques,  the  Internet,  or 
other  forms  of  information  technology; 
and 

(e)  Estimates  of  capital  or  start  up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

OTS  will  summarize  or  include 
comments  submitted  in  response  to  this 
notice  with  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Dated:  January  16,  2003. 

Deborah  Dakin, 

Deputy  Chief  Counsel,  Regulations  and 
Legislation  Division. 

(FR  Doc.  03-1448  Filed  1-22-03;  8:45  am] 

BILUNG  CODE  6720-01-P 


Thursday, 
January  23,  2003 


Part  n 

Department  of 
Health  and  Human 
Services 

Centers  for  Disease  Control  and 
Prevention 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03022] 

Chronic  Disease  Prevention  and  Health 
Promotion  Programs 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  Chronic  Disease  Prevention 
and  Health  Promotion  Programs. 

Table  of  Contents 

A.  Authority  and  Catalog  of  Federal  Domestic 
,  Assistance 

B.  Purpose 

C.  Eligible  Applicants — See  Appendix  "D" 

for  Current  Program  Announcement 
Numbers  and  Titles 

D.  Funding 

Specific  Requirements  for  Each  Component 
Are  Incorporated  Under  Sections  D.l.  to 
D.7.  Through  G.l.  to  G.7.  Sections  A 
Through  C  and  H  Through  J  Apply  to  All 
Components. 

E.  Program  Requirements 

F.  Content 

G.  Evaluation 

H.  Submission  and  Deadline 

I.  Other  Requirements 

J.  Where  to  Obtain  Information 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

Components  1  (Tobacco),  2  (Nutrition, 
Physical  Activity,  Obesity),  4  (Oral 
Disease),  6  (BRFSS),  and  7  (Genomics) 

This  program  is  authorized  under 
section  301  (a)  and  317  (k)  (2)  of  the 
Public  Health  Service  Act,  [42  U.S.C. 
section  241  (a)  and  247b(k)  (2),  as 
amended).  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

Component  3— WISEWOMAN 

This  program  is  authorized  under 
sections  1501-1509  [42  U.S.C.  300k- 
300n-4a]  of  die  Public  Health  Service 
Act,  as  amended.  The  consolidated 
Appropriations  Act,  2000,  Public  Law 
106-113,  also  authorizes  this  program. 
The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  is  93.283. 
See  http://www.cdc.gov/wisewoman/ 
legislationhighIight.htm  for 
WISEWOMAN  authorization  and  link  to 
BCCEDP  legislation. 

Component  5 — Arthritis 

This  program  is  authorized  under 
section  301(a)  and  317(k)  (2)  of  the 
Public  Health  Service  Act,  [42  U.S.C. 
section  241  (a)  and  247b(k)  (2),  as 
amended).  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.945. 


B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  Chronic  Disease  Prevention 
and  Health  Promotion  Programs.  This 
program  addresses  the  "Healthy  People 
2010"  focus  areas  of  Tobacco  Use, 
Physical  Activity  and  Fitness,  Nutrition 
and  Overweight,  Public  Health 
Infrastructure,  Oral  Health,  Arthritis, 
Osteoporosis,  Back  Conditions, 
Educational  and  Community-Based 
Programs,  Cancer,  Diabetes,  Genomics, 
and  Surveillance  and  Data  Systems. 

The  purpose  of  the  program  is  to 
support  "capacity  building,  support 
program  planning,  development, 
implementation,  evaluation,  and 
surveillance  for  current  and  emerging 
chronic  diseases  conditions. 

The  Centers  for  Disease  Control  and 
Prevention,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP)  is  issuing  this 
program  announcement  in  an  effort  to 
simplify  and  streamline  the  grant  pre- 
award  and  post-award  administrative 
process,  provide  increased  flexibility  in 
the  use  of  funds,  measure  performance 
related  to  each  grantee's  stated 
objectives  and  identify  and  establish  the 
long-term  goals  of  Health  Promotion 
programs  through  stated  performance 
measures.  These  efforts  include 
incorporation  of  improved  performance 
measures,  enhancement  of  short  and 
long  term  objectives,  combining 
multiple  reports,  establishment  of 
consistent  reporting  requirements,  and 
advancing  from  one  public  health 
program  funding  level  to  a  higher  levS 
based  on  performance. 

This  program  announcement 
incorporates  funding  guidemce  for  the 
following  seven  program  components: 
Tobacco;  Nutrition,  Physical  Activity, 
and  Obesity;  Well  Integrated  Screening 
and  Evaluation  for  Women  Across  the 
Nation  (WISEWOMAN);  State-based 
Oral  Disease  Prevention;  Arthritis; 
Behavior  Risk  Factor  Surveillance 
Systems  (BRFSS);  and  Genomics  and 
iChronic  Disease  Prevention  programs. 

CDC  encourages  recipients  to  identify 
opportunities  to  link  chronic  disease 
and  health  promotion  efforts  across  this 
and  related  program  announcements, 
where  appropriate  (i.e.  cardiovascular 
health,  diabetes,  genomics,  tobacco, 
nutrition  and  physical  activity,  obesity, 
etc.).  These  efforts  could  include  co- 
funding  of  recipient  activities  and  cost 
sharing  of  staff  time,  in  support  of 
shared,  overlapping  objectives  across 
program  components  and  cooperative 
agreements.  Such  complementary 


activities  must  meet  the  program 
objectives  of  the  funded  component/ 
program. 

Your  application  should  be  submitted 
as  one  application  but  should  consist  of 
each  separate  Specific  Categorical 
Component.  Applications  will  be  due 
on  March  28,  2003.  The  categorical 
components  and  specific  purposes  for 
each  are: 

Component  1:  Comprehensive  State- 
Based  Tobacco  Prevention  and  Control 
Programs — The  purpose  of  this  program 
is  to  achieve  four  Program  Goals 
through  community  interventions  and 
mobilization;  counter-marketing;  policy 
development  and  implementation;  and 
surveillance  and  evaluation.  The  goals 
are:  prevent  initiation  to  tobacco  use 
among  young  people;  eliminate 
exposure  to  second  hand  smoke; 
promote  cessation  among  adults  and 
young  people  who  use  tobacco;  and 
identify  and  eliminate  tobacco-related 
disparities  among  specific  population 
groups. 

Component  2:  State  Nutrition  and 
Physical  Activity  Programs  to  Prevent 
Obesity  and  Other  Chronic  Diseases — 
The  purpose  of  the  program  is  to 
prevent  and  control  obesity  and  other 
chronic  diseases  by  supporting  States  in 
the  development  and  implementation  of 
science-based  nutrition  and  physical 
activity  interventions.  Major  program 
areas  are:  balancing  caloric  intake  and 
expenditure;  improved  nutrition 
through  increased  breastfeeding  and 
increased  consumption  of  fruits  and 
vegetables;  increased  physical  activity; 
and  reduced  television  time.  See  Goals 
at  http://www.cdc.gov/nccdphp/dnpa/ 
rfainformation.htm. 

Component  3:  Well  integrated 
Screening  and  Evaluation  for  Women 
Across  the  Nation  (WISEWOMAN)— The 
purpose  of  this  program  is  to  support 
health  promotion  efforts  through  the 
WISEWOMAN  program,  focusing  on 
early  detection  of  chronic  diseases  and 
their  associated  risk  factors  and 
prevention  of  chronic  diseases  through 
lifestyle  interventions.  The 
WISEWOMAN  program  promotes  a 
healthy  lifestyle  through  increased 
physical  activity,  improved  nutrition, 
weight  control,  and  smoking  cessation. 
The  target  population  is  women  aged 
40-64  years  old  who  are  participants  in 
the  National  Breast  and  Cervical  Cancer 
Early  Detection  Program  (NBCCEDP) 
comprehensive  screening  programs 
funded  by  the  Centers  for  Disease 
Control  and  Prevention  (CDC).  Because 
eligibility  for  die  NBCCEDP  is  based  on 
inadequate  health  insurance  coverage 
and  lack  of  financial  resources,  the 
WISEWOMAN  program  aims  to  increase 
access  to  quality  care  through  screening 
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for  conditions  such  as  high  cholesterol 
and  high  blood  pressiwe  using  methods 
detailed  in  national  clinical  guidelines. 
Along  with  lifestyle  interventions, 
medical  referral  and  follow-up  are  also 
important  components  of  the  program. 

Component  4:  State-Based  Oral 
Disease  Prevention  Programs — The 
purpose  of  this  program  is  to  establish, 
strengthen  and  expand  the  capacity  of 
States,  Territories,  and  tribes  to  plan, 
implement,  and  evaluate  population- 
based  oral  disease  prevention  and 
health  promotion  programs,  targeting 
populations  and  oral  disease  burden,  as 
outlined  in  "Oral  Heedth  in  America:  A 
Report  of  the  Surgeon  General,"  and  can 
be  foimd  using  the  following  link 
http://www.surgeongeneral.gov/library/ 
oralhealth. 

Component  5:  Arthritis — The  piupose 
of  this  program  is  to  assist  States  in 
developing,  implementing,  and 
evaluating  State  level  programs  to 
control  of  arthritis  and  other  rheumatic 
conditions.  This  program  emphasizes 
State-based  leadership  in  coordinating 
State  Health  Department  capacity  to 
reduce  the  biuden  of  arthritis  within  the 
State.  Programmatic  efforts  should  focus 
on  persons  affected  by  arthritis,  i.e., 
persons  aheady  experiencing  the 
systems  of  arthritis,  their  families,  and 
others  treating  or  providing  services  for 
persons  with  arthritis.  By  targeting 
persons  affected  by  arthritis,  prevention 
strategies  are  secondary  and  tertiary, 
focusing  on  prevention  of  disability  and 
improving  quality  of  life.  There  will  be 
two  levels  of  activities  for  this 
component:  Capacity  Building  Program 
Level  A  and  Capacity  Building  Level  B. 
See  "Recipient  Activities"  for  specific 
activities  for  each  level. 

Component  6:  Behavior  Risk  Factor 
Surveillance  Systems  (BRFSS)— The 
purpose  of  this  program  is  to  provide 
financial  and  programmatic  assistance 
to  State  Health  Departments  to  maintain 
and  expand  (1)  specific  surveillance 
using  telephone  survey  methodology  of 
the  behaviors  of  the  general  population 
that  contribute  to  the  occurrence  of 
prevention  of  chronic  diseases  and 
injuries,  and  (2)  the  collection,  analysis, 
and  dissemination  of  BRFSS  data  to 
State  categorical  programs  for  their  use 
in  assessing  trends,  directing  program 
planning,  evaluating  programs, 
establishing  program  priorities, 
developing  policy,  and  targeting 
relevant  population  groups. 

Component  7:  Genomics  and  Chronic 
Disease  Prevention — The  purpose  of  the 
program  is  to  assist  States  in  developing 
agency-level  genomics  leadership  and 
coordination  capacity  that  ensures 
effective  planning,  implementation  emd 
evaluation  of  knowledge  and  tools  for 


using  genetic  risk  factors  and  family 
history  in  improving  chronic  disease 
prevention  and  health  outcomes.  The 
study  of  genes  and  their  fimction  has 
led  to  recent  advances  in  genomics  and 
our  understanding  of  the  molecular 
mechanisms  of  disease,  including  the 
complex  interplay  of  genetic  and 
environmental  factors.  This  program 
requires  the  integration  of  genomics  and 
family  history  assessments  into  ongoing 
and  new  population-based  strategies  for 
identifying  and  reducing  the  burden  of 
specific  chronic,  infectious  and  other 
diseases.  Of  particular  importance  is 
enhanced  planning  and  coordination  to 
integrate  genomics  into  core  State 
public  health  specialties  of  genomics 
within  State  core  public  health 
specialties  (such  as  epidemiology, 
laboratory  activities,  and  environmental 
health)  and  to  facilitate  the  effective 
application  of  new  knowledge,  enable 
effective  application  of  new  knowledge 
about  gene-environment  interactions, 
and  crosscutting  family  history 
information  to  chronic  disease 
prevention  opportimities. 

Note:  The  following  statements  are 
applicable  for  all  Components:  Measurable 
outcomes  of  the  program  will  be  in  alignment 
with  one  or  more  of  the  following 
performance  goals  for  the  National  Center  for 
Disease  Prevention  and  Health  Promotion 
(NCCDPHP):  Reduce  cigareUe  smoking 
anwng  youth;  support  prevention  research  to 
develop  sustainable  and  transferable 
community-based  befhavioral  interventions; 
increase  the  capacity  of  State  arthritis 
programs  to  address  the  prevention  of 
arthritis  and  its  complications  at  the 
community  level;  help  States  monitor  the 
prevalence  of  major  behavioral  risks 
associated  with  premature  morbidity  and 
mortality  in  adults  to  improve  the  planning, 
implementation,  and  evaluation  of  disease 
prevention  and  health  promotion  programs; 
support  high-priority  State  and  local  disease 
prevention  and  health  promotion  programs, 
and  to  help  State  use  genetic  information  in 
their  public  health. programs. 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the  grant  or 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the  performance 
goal  (or  goals)  as  stated  in  section  "B. 
Pyrpose"  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and  must 
measure  the  intended  outcome.  These 
measures  of  effectiveness  shall  be  submitted 
with  the  application  and  shall  be  an  element 
of  evaluation. 

C.  Eligible  Applicants 
Limited  Competition 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of 


Puerto  Rico,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and  Federally 
recognized  Indian  tribal  governments.  A 
bona  fide  agent  is  an  agency/ 
organization  identified  by  the  State  as 
eligible  to  submit  an  application  under 
the  State  eligibility  in  lieu'of  a  state 
application. 

All  applications  received  from  current 
grant  recipients  under  Program 
Announcements  99038,  Component  1, 
(Comprehensive  State-Based  Tobacco 
Use  Prevention  and  Control  Programs); 
00115  and  99135,  Component  3  (Well 
Integrated  Screening  and  Evaluation  for 
Women  Across  the  Nation 
WISEWOMAN)  and  01098 
(WISEWOMAN  Enhanced);  01046.      . 
Component  4  (Support  for  State  Oral 
Disease  Prevention  Programs);  01097, 
Component  5  (Reducing  the  Impact  of 
Arthritis  and  Other  Rheumatic 
Conditions);  99044,  Component  6, 
(Behavior  Risk  Factor  Surveillance 
Systems)  will  be  funded  upon  receipt 
and  approval  of  a  technically  acceptable 
application.  In  addition  to  the  eligible 
applicants  above,  potential  applicants 
that  are  eligible  for  specific  components 
2,  3,  4,  5,  6,  and  7  are: 

Component  2-^State  Nutrition  and 
Physical  Activity  Programs  to  Prevent 
Obesity  and  Other  Chronic  Diseases: 
Eligibility  for  this  component  is  limited 
to  States,  Territories,  and  the  District  of 
Columbia.  Applicants  can  apply  for 
either  or  both  programs,  "Capacity 
Building  or  Basic  Implementation 
funding."  Applicants  awarded  Basic 
lyiplementation  funds  will  not  be 
considered  for  Capacity  funding. 
Applicants  applying  for  both  pi^ograms 
must  submit  two  separate  applications 
for  this  component. 

Component  3— WISEWOMAN: 
Assistance  will  be  provided  only  to  the 
health  departments  of  certain  States/ 
Territories/Tribes  or  their  bona  fide 
agents  who  are  currently  receiving 
grants  under  Section  1501  of  the  Public 
I  iealth  Service  Act.  Applicants  are 
e  iigible  for  one  of  two  levels  of  funding 
f  Dr  one  of  two  types  of  projects, 
Standard  or  Enhanced  (see  Appendix  A: 
I  ligibility  and  Appendix  B:  Type  of 
F  rogram  and  Performance  Requirements 
fir  more  details). 

Component  4 — State-Based  Oral 
Disease  Prevention  Programs:  The  13 
J  tates  currently  receiving  CDC  funds  for 
( ;ORE  Programs  under  Program 
i  innouncement  01046  are  eligible  to 
4pply  for  Part  1  Capacity  Building 
Program:  Alaska,  Arl^^nsas,  Colorado. 
Illinois,  Michigan,  New  York,  Nevada, 
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North  Dakota,  Oregon,  the  RepubHc  of 
Palau,  Rhode  Island,  South  Carohna, 
and  Texas. 

Current  CORE  Program  grantees  that 
apply  for  Basic  Implementation  Program 
funding  in  year  two  and  are  not  funded 
will  continue  to  receive  funding  for  the 
CORE  (Capacity  Building)  Program.  To 
make  this  possible,  currently  funded 
CORE  (Capacity  Building)  Program 
grantees  must  provide  a  separate  CORE 
(Capacity  Building)  Program  Logic 
Model,  Work  Plan,  budget,  and  budget 
justifications  that  addresses  CORE 
(Capacity  Building)  Program  activities  to 
expedite  the  award  process. 

Component  5 — Arthritis:  The  only 
eligible  applicants  for  Capacity  Building 
Level  B  Funding  during  year  one  of  this 
program  announcement  are  the 
following  27  States  which  are  currently 
funded  under  Progreun  Announcement 
01097,  Reducing  the  Impact  of  Arthritis 
and  Other  Rheumatic  Conditions: 
Alaska,  Arizona,  Arkansas,  Colorado, 
Coimecticut,  Idaho,  Indiana,  Iowa, 
Kentucky,  Maryland,  Michigan, 
Nebraska,  Nevada,  New  Mexico,  New 
York,  North  Carolina,  Ohio,  Oklahoma, 
Oregon,  Pennsylvania,  Rhode  Island, 
South  Carolina,  Tennessee,  Texas, 
Vermont,  Virginia,  and  Wisconsin. 
These  States  may  not  apply  for  Capacity 
Building  Program  Level  A  funding 
during  year  one  of  this  announcement. 

Eligible  applicants  for  Capacity 
Building  Program  Level  A  are  those 
currently  funded  under  Program 
Announcement  99074  and  health 
departments  other  than  those  listed 
above  who  meet  the  requirements 
outlined  in  the  "Recipient  Activities" 
section  of  this  Component  for  Capacity 
Building  Program  Level  B  and  Capacity 
Program  Level  A. 

Component  6 — Behavior  Risk  Factor 
Surveillance  Systems  (BRFSS): 
Assistance  will  be  provided  only  to  the 
existing  54  health  departments  funded 
under  the  Behavioral  Risk  Factor 
Surveillance,  Program  Announcement 
Number  99044. 

Component  7 — Genomics:  Assistance 
will  be  provided  only  to  the  health 
departments  of  States  or  their  bona  fide 
agents.  A  bona  fide  agent  is  an  agency/ 
organization  identified  by  the  state  as 
eligible  to  submit  an  application  imder 
the  State  eligibility  in  lieu  of  a  State 
application. 

D.  Availabihty  of  Funds 

Approximately  $91,700,000  is 
available  in  FY  2003  to  fund 
approximately  194  awards. 

It  is  expected  that  the  awards  will 
begin  on  or  about  June  30,  2003  and  will 
be  made  for  a  12-month  budget  period 


within  a  project  period  of  up  to  five 
years. 

Pending  availability  of  funds, 
beginning  in  year  two  and  each  of  the 
remaining  years  for  this  program 
aimouncement  (June  30,  2004  through 
June  30,  2008),  there  will  be  an  opeO 
season  for  competitive  applications. 
Specific  guidance  will  be  provided  with 
exact  due  dates  and  funding  levels  each 
year. 

Applications  from  all  new  applicants 
as  well  as  all  currently  funded 
programs,  whose  project  period  have 
ended  or  will  end  in  FY  2003,  will  be 
competitively  reviewed  by  an 
independent  Objective  Review  Panel. 

Continuation  awards  for  year  two  and 
beyond  will  be  made  on  the  basis  of 
satisfactory  progress  made  toward  the 
attainment  of  the  goals,  objectives,  and 
corresponding  performance  measures  as 
evidenced  by  required  reports,  and 
based  on  the  availability  of  funds. 
Additional  information  is  listed  on  a 
component-by-component  basis. 

Component  1 :  Comprehensive  State- 
Based  Basic  Tobacco  Prevention  and 
Control  Programs 

D.l.  Availability  of  Funds 

Approximately  $57  million  is 
available  in  FY  2003  to  fund  59  awards. 

In  year  one,  States  and  Territories 
currently  funded  under  program 
announcement  99038  should  apply  for 
the  same  base  amount  that  is  currently 
received  on  a  non-competitive  basis. 
Applicants  should  refer  to  "Recipient 
Financial  Participation"  for  information 
on  required  matching  funds.  The 
remaining  unfunded  Territory  is 
Marshall  Island  that  is  eligible  to  apply 
for  funds  in  the  amount  of  $100,000  to 
$125,000.  If  Marshall  Island  submits  an 
application,  it  will  be  reviewed  under  a 
competitive  review  process. 

Continuation  award  amounts  may  be 
adjusted  should  a  State  receive  lawsuit 
settlement  funds,  general  funds,  or 
excise  tax  funds  for  the  State's 
comprehensive  program. 

Use  of  Fimds 

CDC  funds  carmot  be  used  to  supplant 
existing  State  funding.  Applicants  may 
not  use  these  funds  to  supplant  funds 
from  Federal  or  State  sources,  the 
Preventive  Health  and  Health  Service 
Block  Grant  or  Center  for  Substance 
Abuse  Prevention  funding  for  youth 
access  enforcement.  Applicants  must 
maintain  current  levels  of  support 
dedicated  to  tobacco  use  prevention  and 
control  from  Federal,  State  sources,  or 
the  Preventive  Health  and  Health 
Services  Block  Grant. 

Funds  may  not  be  used  to  conduct 
research.  Surveillance  and  evaluation 


activities  are  for  the  purposes  of 
monitoring  program  performance,  and 
are  not  considered  research. 

Cooperative  agreement  funds  must  be 
used  for  focused  strategies  to  change 
systems,  develop  and  implement 
policies,  change  the  environment  in 
which  tobacco  use  occurs,  and  impact 
population  groups  rather  than 
individuals.  To  this  end,  cooperative 
agreement  funds  may  not  be  used  to 
provide  direct  services  such  as 
individual  and  group  cessation  services, 
patient  care,  personal  health  services 
medications,  patient  rehabilitation,  or 
other  costs  associated  with  the 
treatment  of  diseases  caused  by  tobacco 
use.  Funds  may  be  used  to  support 
activities  in  line  with  CDC  "Guidelines 
for  School  Health  Program  to  Prevent 
Tobacco  Use  and  Addiction"  including 
curricula  but  may  not  be  used  for  staff 
time  to  provide  direct  classroom 
instruction  of  students.  Cooperative 
agreement  funds  may  not  be  used  to 
directly  enforce  tobacco  control  policies 
unless  there  are  extenuating 
circumstances  within  the  State.  A 
justification  must  be  provided  and 
reviewed. 

Recipient  Financial  Participation 

Federal  sources  as  follows.  Diuring  the 
first  year  of  the  award,  States  receiving 
funding  from  another  som-ce(s)  that  is 
equal  to  or  greater  than  the  CDC  award 
will  match  one  dollar  of  direct  cash 
match  from  non-Federal  somt:es  for 
every  dollar  of  Federal  funds.  All  other 
States  and  Territories  that  do  not  receive 
funds  from  non-Federal  sources  that  are 
equal  to  or  greater  than  the  CDC  award 
will  provide  one  dollar  of  cash  or  in- 
kind  match  from  non-Federal  sources 
for  every  ten  dollars  of  Federal  funds. 

Beginning  in  the  second  year  and  in 
each  subsequent  year  of  the  award,  all 
States  and  Territories  will  provide  oiie 
dollar  from  non-Federal  sources  for 
every  four  dollars  of  Federal  funding. 
The  match  may  be  cash,  in-kind,  or  a 
combination  from  State  and/or  publio 
and  private  sources. 

Technical  assistance  will  be  available 
for  potential  applicants  through  the 
following  means:  a  minimiun  of  two 
conference  calls  to  be  held  on  or  around 
December  12,  2002  and  January  10, 
2003. 

E.l.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program  component,  the 
recipient  will  be  responsible  for  the 
activities  under  "1.  Recipient 
Activities,"  and  CDC  will  be  responsible 
for  the  activities  listed  imder  "2.  CDC 
Activities." 
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1.  Recipient  Activities,  a.  Program 
Management.  Identify  and  hire  staff 
with  the  appropriate  competencies  to 
manage  a  tobacco  prevention  and 
control  program  and  provide 
information  to  demonstrate  that 
management  staff  are  at  a  level  within 
the  agency  to  affect  the  decision  making 
process  related  to  the  tobacco  jprogram. 

A  suggested  minimum  number  of  staff 
would  be  seven  FTEs  including  one  FTE 
Program  Manager  and  one  FTE  for 
administrative  support.  Staff  should 
have  knowledge  and  skills  in:  Program 
development,  coordination  and 
management;  fiscal  management 
including  management  of  funding  to 
State  and  local  partners;  leadership 
development;  tobacco  control  and 
prevention  content;  cultural 
competence;  public  health  policy 
including  analysis,  development  and 
implementation;  community  outreach 
and  mobilization;  training  and  technical 
assistance,  health  communications 
including  counter-marketing;  strategic 
use  of  media  including  media  advocacy, 
earned  and  paid  media;  strategic 
planning;  gathering  and  analyzing  data 
(surveillance);  and  evaluation  methods. 

Funding  from  other  soiu-ces  increases 
the  scope  of  the  program,  requiring 
additional  staff  to  administer  and 
monitor  the  program.  A  suggested 
number  of  staff  based  on  increased 
funding  levels  would  be  an  additional 
one  to  eight  FTEs  for  a  total  of  eight  to 
sixteen  FTEs  with  program  justification 
including  description  of  activities 
funded  through  other  soiu'ces.  The 
Program  Manager  and  the 
administrative  support  position  should 
be  FTEs  within  the  State  Health 
Department  (SHD).  Other  positions  may 
be  SHD  FTEs  or  may  be  contractual. 

Performance  will  be  measiued  by 
evidence  that  the  SHD  has  dedicated 
human  resources  to  administer  and 
manage  the  program  effectively  that  is 
consistent  with  the  competencies  and 
staffing  levels  identified  above  in  item 
(a)  "Program  Management." 

Evidence  of  the  provision  of  ongoing 
training  for  staff  can  be  demonstrated 
through  staff  participation  in  CDC 
sponsored  training,  meetings  and 
conferences  and  other  continuing 
education  opportunities  as  identified  by 
SHD  program  staff. 

Evidence  of  organizational  impact 
could  be  demonstrated  by  providing 
evidence  that  management  staff  have 
organizational  access  to  the  State  Health 
Officer  and  by  providing  information  to 
support  senior  level  management 
involvement  in  the  tobacco  program. 
b.  Fiscal  Management.  1.  Describe 
how  funding  to  support  State  and  local 
programs  that  focus  on  population- 


based  strategies,  are  science-based  and 
policy-focused,  and  reach  diverse 
groups  will  be  accomplished. 

2.  Track  and  monitor  the  health  and 
economic  burden  of  tobacco  use  in  the 
State  through  surveillance  and 
evaluation  activities,  program  activities 
supporting  goals  and  objectives, 
tracking  policy  development  and 
implementation. 

Performance  will  be  measured  by 
evidence  that  the  SHD  activities 
resulted  in  accomplishment  of  items  (a) 
through  (d)  above. 

c.  Strategic  Planning.  Develop  a  five- 
year  strategic  plan  with  active 
participation  of  State  and  local  partners. 
The  strategic  plan  should  reflect  all 
tobacco  prevention  and  control 
activities  in  the  State.  It  should  be 
linked  to  and  complement  the  SHD 
comprehensive  cancer  control  plan,  the 
cardiovascular  health  plan  and  other 
SHD  plans  to  reduce  tobacco-related 
chronic  diseases.  The  five-year  strategic 
plan  should  include:  Description  of 
evidence-based  program  and  policy 
strategies  tailored  to  data  determined 
State  needs;  a  logic  model  linking 
activities  to  outputs  and  short-term  and 
intermediate  outcomes  using  specific, 
measiu°able,  achievable,  relevant,  and 
time  bound  jHt)gram  objectives;  program 
evaluation  activities  including  a 
summary  and  time-line  for  data 
collection  activities;  program 
components  that  address  counter- 
marketing  and  strategic  use  of  media 
advocacy  and  paid  media  when 
appropriate);  strategies  to  address  the 
four  program  goal  areas. 

Performance  will  be  measured  by 
evidence  that  a  five-year  basic 
implementation,  strategic  State  tobacco 
control  plan  has  been  developed  and 
will  be  updated  based  on  environmental 
changes.  Evidence  can  be  shown  by  a 
description  of  how  the  plan  was 
developed  and  the  submission  of  a  plan 
that  is  consistent  with  the  activities 
described  above  in  item  (a)  "Strategic 
Planning." 

d.  Surveillance  and  Evaluation. 
Develop  and  implement  a  basic 
implementation  evaluation  plan  with 
stakeholder's  involvement.  The 
evaluation  plan  should  include  clear 
goal-based  logic  models,  with  outputs, 
short,  intermediate,  and  long-term 
objectives;  data  collection  on  key 
tobacco-related  indicators  using  valid 
methods  that  are  comparable  across 
States;  data  collection  timetables,  the 
production  and  dissemination  of 
evaluation  reports  and  establishment  of 
a  method  to  track  the  number  and  type 
of  policy  and  systems  changes  that 
promote  cessation.  References  U.S.  HHS 
CDC  "Introduction  to  Program 


'Evaluation  for  Comprehensive  Tobacco 
Control  Programs,  November  2001"  and 
the  upcoming  report  on  key  indicators 
that  can  be  used  to  monitor  and  evaluate 
State  level  tobacco  control  programs 
(expected  publication  date:  Spring  2003) 
for  additional  information. 

Performance  will  be  measured  by 
accomplishment  of  the  activities 
described  above  in  item  (a) 
"Surveillance  and  Evaluation"  and  by 
providing  the  following  evidence:  A 
description  of  a  comprehensive 
evaluation  plan,  including  the  >». 

involvement  of  stakeholders-in  the 
evaluation  planning  process; 
recommendations  made  and/or  actions 
taken  by  an  advisory  group  or  task  force 
composed  of  diverse  State  and  local 
representation;  a  description  of  the  data 
collection  activities,  including 
methodologies  and  data  analysis;  a 
description  of  process  and  outcome 
objectives  and  indicators  to  be  used  in 
piogram  evaluation;  a  description  of  the 
SHD's  role  in  coordinating  surveillance 
and  evaluation  efforts  and  providing 
technical  assistance  and  training  on 
program  monitoring,  data  collection, 
and  evaluation;  the  production  of  useful 
evaluation  reports,  and  the  utilization  of 
evaluation  findings  to  improve,  expand, 
or  maintain  the  tobacco  control 
program. 

e.  Collaboration  and  Communication 
with  Partners.  Develop  and  maintain 
Statewide  and  local  active  partnerships 
that  support  the  goal  of  reducing  or 
eliminating  the  health  and  economic 
burden  of  tobacco  use  and  an  effective 
communication  system  with  partners  at 
the  State  and  local  level.  Partnerships 
may  include  Statewide  and  local 
organizations,  voluntary  health 
organizations,  universities,  local  health 
departments,  organizations  that 
represent  diverse  communities, 
community  based  organizations, 
Statewide  and  local  coalition,  and 
boards  commissions,  and  advisory 
groups  with  responsibility  for  the  State 
Tobacco  Control  Program.  Working  with 
partners  includes  capacity  building  with 
those  organizations  through  technical 
assistance,  training  and  educational 
activities. 

Performance  will  be  measured  by 
accomplishment  of  the  activities 
described  above  in  item  (a) 
"Collaboration  and  Communication 
with  Partners"  and  by  providing  the 
following  evidence:  Submission  of 
letters  of  support  that  clearly  define  the 
level  of  commitment  from  the 
organization;  description  of  grants, 
contacts,  and  memoranda  of 
understanding;  membership  lists;  active, 
participation  in  meetings;  clear  role 
definitions  for  partners;  active 
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participation  in  Statewide  and  local 
planning  including  media  campaigns, 
tobacco  control  plans,  and  conference. 
Evidence  can  be  shown  by:  Description 
of  stakeholder  communication  plan 
which  employs  multiple  channels 
including  Statewide  list  serve; 
Statewide  conference,  trainings,  and 
information  exchanges;  electronic 
newsletters  and  updates;  Statewide 
teleconferences;  Web  site  postings;  site 
visits:  and  videos. 

/.  Local  Grant  Programs.  Support  local 
programs  to  establish  grassroots 
networks  at  the  community  level. 
Support  should  be  sufficient  for 
designated  staff  at  the  local  level  to 
establish  and  participate  in  local 
coalitions,  partnerships,  and  task  forces 
for  local  policy  development  and 
implementation;  local  environmental 
scan;  development  and  implementation 
of  a  written  plan  to  work  toward  policy 
goals  and  participation  in  State 
participation  in  State  evaluation  and 
data  collection  efforts;  access  to  tobacco 
control  information  through  a  variety  of 
sources  such  as  journals,  hitemet  Web 
sites  and  list  serves.  Refer  to  U.S.  HHS, 
CDC  "Best  Practices  for  Comprehensive 
Tobacco  Control  Programs-August 
1999,"  and  American  Journal  of 
Preventive  Medicine  "Community 
Prevention  Services  Guidelines  for 
Tobacco  Use,  February  2001"  for 
information  about  local  programs. 

Performance  will  be  measured  by 
accomplishment  of  the  activities 
described  above  in  item  (a)  "Local  grant 
program." 

g.  Training  and  Technical  Assistance. 
Develop  and  implement  a  technical 
assistance  and  training  process  to 
address  the  needs  of  local  health 
department  staff,  coalitions,  and 
partners  involved  in  tobacco  prevention 
and  control  activities. 

Performance  will  be  measured  by 
evidence  that  training  and  technical 
assistance  needs  have  been  assessed  and 
provided  by  the  State  Tobacco  Control 
Program  to  local  health  department 
staff,  coalitions,  and  partners.  Evidence 
can  be  shown  by:  The  number  and 
description  of  trainings  planned  and/or 
provided  that  include  the  strategic 
purpose  of  the  trainings  and  anticipated 
impacts  as  related  to  short-term  and 
long-term  outcomes,  description  of  the 
process  and  strategy  to  provide 
technical  assistance. 

b.  Prevent  Initiation  of  Tobacco  Use 
Among  Young  People.  Develop  and 
implement  science-based  policy-focused 
strategies  identified  in  the  State  strategic 
plan  to  prevent  youth  initiation  of 
tobacco  use. 

Performance  will  be  measured  by 
accomplishment  of  the  activities 


described  above  in  item  "(a)  Prevent 
Initiation  to  Tobacco  Use  Among  Young 
People."  Evidence  can  be  shown  by 
describing:  Multi-component 
community  interventions  to  reduce 
youth  initiation  that  are  science-based 
and  policy  focused  such  as  price 
increase  for  tobacco  products; 
educational  activities  that  address  the 
efficacy  of  policy  initiatives  such  as 
restrictions  on  tobacco  advertising, 
promotion  and  sponsorships  and 
retailer  licensing  regulations;  tobacco- 
free  school  policies  school  policies; 
identification  of  disparities  related  to 
youth  initiation  to  tobacco  use; 
partnerships  with  State  and  local 
education  organizations  to  promote  CDC 
"Guidelines  for  School  Health  Programs 
to  Prevent  Tobacco  Use  and  Addiction;" 
Counter-marketing  strategies  that 
include  media  advocacy  and  paid 
advertising  to  disseminate  messages 
regarding  youth  access;  pro-health 
messages;  State  evaluation  and  data 
collection  efforts  to  demonstrate  local 
programs  toward  policies  to  reduce 
youth  initiation. 

i.  Eliminate  Exposure  to  Second  Hand 
Smoke.  Develop  and  implement 
science-based  policy-focused  strategies 
to  reduce  exposure  to  second  hand 
,smoke. 

Performance  will  be  measured  by 
accomplishment  of  the  activities 
described  above  in  item  (a)  "Eliminate 
Exposure  to  Secondhand  Smoke." 
Evidence  can  be  shown  by  describing: 
Local  coalition  objectives  and  evidence- 
based  activities  that  are  linked  to  a 
policy  change  leading  to  short-term  and 
long-term  outcomes  as  identified  within 
the  State  plan;  counter-marketing 
strategies  that  are  supportive  of  local 
policy  efforts,  including  both  earned 
and  paid  media  and  the  numbers  of 
people  reached  through  earned  and  paid 
media  strategies;  recommendations 
made  and/or  actions  taken  by  an ' 
advisory  group  or  task  force  composed 
of  diverse  State  and  local 
representation;  a  description  of 
disparities  related  to  exposure  to 
secondhand  smoke  and  strategies  to 
reduce  those  disparities;  actions  taken 
to  expand  policy  coverage  to  new 
communities  and/or  to  strengthen 
policies  in  communities  where  they  are 
already  in  place.  Evidence  can  also  be 
shown  by  a  State-specific  database  that 
tracks  local  clean  indoor  air  ordinances 
work,  where  pre-emption  exists, 
voluntary  policies  and  reporting  of  the 
number  of  policies  implemented;  State 
evaluation  and  data  collection  efforts  to 
demonstrate  local  progress  toward 
policies  to  eliminate  exposure  to 
secondhand  smoke. 


/.  Promote  Cessation  Among  Adults 
and  Youtb.  Implement  science-based 
policy-focused  strategies  as  defined  in 
the  State  strategic  plan  to  promote 
cessation  among  adults  and  youth. 

Performance  will  be  measured  by 
accomplishment  of  the  activities 
described  above  in  item  "(a)  Promote 
Cessation  Among  Adults  and  Youth." 
Evidence  can  be  shown  by  describing: 
Strategies  to  promote  guidelines 
published  in  "U.S.  DHHS  Public  Health 
Services  Treating  Tobacco  Use  and 
Dependence."  and  "Community 
Prevention  Services  Guidelines  for 
Tobacco  Use;"  strategies  to  reduce 
identified  disparities;  counter-marketing 
strategies  that  incorporate  earned  and 
paid  media  to  provide  information 
about  and  motivation  for  quitting  and 
reach  diverse  populations  and  the 
number  of  people  reached  with  paid 
media;  Statewide  activities,  as  detailed 
in  the  State  strategic  plan,  to  promote 
effective  methods  for  quitting  including 
support  for  and  promotion  of  policy 
development  and  initiatives  related  to 
cessation  services;  links  between  the 
State  program  and  other  organizations  to 
support  and  promote  cessation. 

k.  Identify  and  Eliminate  Tobacco- 
related  Disparities  among  Specific 
Population  Groups.  Identify  and 
eliminate  disparities  in  specific 
population  groups  related  to  (1) 
preventing  initiation  among  yoimg 
people;  (2)  eliminating  exposure  to 
secondhand  smoke;  and  (3)  promoting 
cessation  among  adults  and  youth. 

Performance  will  be  measured  by 
accomplishment  of  activities  in  item  (a) 
"Identify  and  eliminate  tobacco-related 
disparities  emiong  specific  population 
groups."  Evidence  can  be  shown  by: 
Assessing  national  data  sources  and 
research  related  to  at-risk  populations; 
outlining  demographics  reflecting 
Statewide  diversity;  coordinating 
available  State  and  national  data  with 
at-risk  populations  in  the  State; 
augmenting  State  data  with  qualitative 
data  (i.e.  population  assessments  of 
specific  population  groups);  examining 
the  potential  limitations  of  data  used; 
identifying  and  developing  new 
quantitative  and  qualitative-based 
methodologies  for  data  collection  among 
specific  population  groups,  developing 
strategies  and  initiatives  to  build 
capacity  and  infrastructure  among 
disparately-affected  population  groups. 
If  States  have  participated  in  the  Office   - 
on  Smoking  and  Health's  Disparities 
Pilot  Training,  additional  evidence  can 
be  shown  by  demonstrating  the 
implementation  of  interventions  based 
on  strategic  plan  to  identify  and 
eliminate  tobacco-related  disparities 
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developed  by  a  diverse  and  inclusive 
workgroup. 

1 .  Information  Exchange.  Develop  and 
implement  mechanisms  to  facilitate 
information  exchange  between  the  State 
Tobacco  Control  Program,  the  CDC, 
tobacco  control  program  personnel  in 
other  States,  and  national  partners. 

Performance  will  be  measured  by 
accomplishment  of  the  activities 
described  above  in  item  (a)  "Information 
Exchange." 

Evidence  can  be  shown  by: 
Establishing  a  communication  loop  with 
CDC  for  the  exchange  and  dissemination 
of  information  about  program 
effectiveness,  progress  toward  short  and 
long-term  objectives  as  defined  in  the 
strategic  plan;  participation  on  CDC 
sponsored  workgroups/task  forces  and 
the  frequency  of  that  participation, 
number  of  presentations  at  national 
meetings  and  conferences,  number  of 
publications  of  data  and  evaluation 
outcomes  via  "Morbidity  and  Mortality 
Weekly  Report"  (MMWR),  peer- 
reviewed  journals  or  as  reports,  number 
of  reports  on  collaboration  with 
programs  and  partners  in  neighboring 
States;  posting  information  and 
resources  on  the  CDC  State  forum; 
participation  with  Association  of  State 
Territorial  Health  Officers  (ASTHO) 
regional  networks  and  Tobacco  Control 
Resource  council  and/or  other  tobacco- 
related  projects  sponsored  by  ASTHO. 

2.  CDC  Activities,  a.  Provide  ongoing 
guidance,  consultation,  technical 
assistance,  and  training  in  tobacco  use 
prevention  and  control  as  described 
under  "Recipient  Activities." 

b.  Provide  up-to-date  information  that 
includes  diffusion  of  best  practices  for 
tobacco  use  prevention  and  control. 

c.  Provide  resources  and  technical 
assistance  to  develop  and  improve 
monitoring  and  surveillance  systems. 
Provide  guidance  to  States  to  identify 
indicators  that  can  be  used  to  monitor 
and  evaluate  State  level  tobacco  control 
programs. 

d.  Facilitate  adoption  of  effective 
practices  among  grantees  and  other 
partners  through  workshops, 
conferences,  training  sessions, 
electronic  and  verbal  communications. 

e.  Identify,  develop,  and  disseminate 
media  campaign  materials  for  use  by 
programs;  facilitate  coordination  of 
counter  advertising  materials  between 
programs;  provide  technical  assistance 
on  design,  development,  and  evaluation 
of  media. 

f.  Maintain  an  electronic  center  for 
State  information  sharing.  State  Fonrni, 
and  the  Chronicle,  for  progress 
reporting. 

g.  Develop  and  maintain  partnerships 
with  Federal  and  non-Federal 


organizations  to  assist  in  tobacco  control 
and  create  a  national  infrastructure  to 
complement  State  infrastructure. 

h.  Serve  as  a  resource  to  States  with 
regard  to  identifying  and  eliminating 
tobacco-related  disparities  among 
population  groups. 

i.  Maintain  a  Web  site  with  access  to 
a  data  warehouse  that  contains 
comparable  measures  of  tobacco  use 
prevention  and  control  from  different 
data  sources. 

F.l.  Content 

The  program  announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evailuated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  for  this  component, 
including  the  Executive  Summary, 
should  be  no  more  than  45  double- 
spaced  pages,  printed  on  one  side,  with 
one-inch  margins,  and  unreduced  12- 
point  font.  The  aiuiual  action  plan  may 
be  20  pages,  which  will  allow  a  total  of 
65  pages  for  the  application  (excluding 
budget  and  appendices).  Appendices 
should  toted  no  more  than  20  pages, 
excluding  letters  of  support  and  the 
budget. 

Focus  the  application  content  ONLY 
on  the  planned  "Recipient  Activities" 
for  which  you  seek  CDC  funding. 
However,  the  Background  and  Need 
content  shoidd  describe 
accomplishments  regardless  of  funding 
source.  Include  a  description  of  why 
CDC  funding  is  needed  and  how  these 
funds  will  be  used  strategically  to 
complement  other  funding  sources. 

Provide  supporting  documentation 
such  as  resumes,  job  descriptions,  and 
descriptions  of  coalitions  and 
committees  as  appropriate.  All  materials 
must  be  suitable  for  photocopying. 

1.  Executive  Summary.  Provide  a 
narrative,  not  to  exceed  two  pages  and 
smnmarize:  The  environment  in  which 
tobacco  control  has  been  conducted, 
including  barriers  and  supportive 
factors;  accomplishments;  anticipated 
needs;  plans  to  address  the  Program 
Coeds.  Indicate  major  areas  of  future 
program  focus. 

2.  Program  Narrative.  Provide  a 
narrative,  not  to  exceed  43  pages, 
describing  the  burden  of  tobacco  use, 
accomplishments  to  date,  and  areas  of 
immet  needs.  Provide  specific  reference 
to  the  following  elements  of  State  health 
department  tobacco  control  program. 

a.  Background  and  Need.  Describe  the 
burden  of  tobacco  use  including 
prevalence  rates  and  the  economic  costs 


of  tobacco  use.  Describe  existing 
policies  at  the  State  and  local  level. 
Describe  progress  toward  reducing  the 
burden  of  tobacco  use.  Describe  major 
tobacco  control  activities  conducted  in 
the  State  and  how  CDC  funds  will 
enhance  these  programs  as  well  as  other 
chronic  disease  and  health  promotion 
areas.  Describe,  if  applicable,  the  impact 
of  State  budget  cuts  on  program 
priorities  and  activities  that  will  not  be 
accomplished. 

b.  State  Health  Department 
Infrastructure  and  Program 
Management.  Describe  current  staff. 
Describe  plans  to  develop  a  staffing 
pattern  consisting  of  qualified  technical, 
program,  and  administrative  staff  that 
are  diverse  and  representative  of  the 
State  population.  Describe  how  program 
staff  will  have  access  to  opportimities 
for  professional  training.  Describe  how 
the  staffing  pattern  will  enable  sharing 
of  information,  resources,  and  materials 
with  CDC  and  the  national  program. 
Describe  how  involvement  of  senior 
management  and  communication  with 
the  State  Health  Officer  will  be  assured. 

3.  Organization.  Provide  an 
organizational  chart  showing  placement 
of  the  tobacco  control  program  within 
the  organization,  indicating 
accountability  and  lines  of 
communication. 

4.  Fiscal  Management.  Describe  plans 
to  fill  vacancies  to  minimize  start-up 
delays,  assure  out-of-State  travel,  and 
administer  funds  to  governmental  and 
non-governmental  entities  at  the  State 
and  local  level.  Describe 
accomplishments  and  barriers  in 
providing  funding  to  support  State 
efforts.  Describe  accomplishments  and 
barriers  in  providing  funding  to  support 
State  efforts.  Describe  accompl^hments 
and  barriers  in  filling  staff  vacancies, 
supporting  out-of-State  travel,  and 
reducing  start-up  delays.  Describe  a    ' 
plan  for  maintaining  adequate  staffing  to 
administer  the  program  should  budget 
cuts,  hiring  freezes,  etc.  occur. 

5.  Strategic  Plan.  Provide  a  copy  of 
the  five-year  comprehensive  strategy 
that  meets  the  criteria  in  Recipient 
Activities  (2)  Strategic  Planning  and 
describe  how  the  plan  was  developed 
based  on  the  process  in  Recipient 
Activities  (2).  Demonstrate  how  the  plan 
links  to  and  complements  the  SHD's 
comprehensive  cancer  control  plan,  the 
cardiovascular  health  plan,  and  other 
SHD  plans  to  reduce  tobacco-related 
chronic  diseases.  If  a  comprehensive 
strategic  plan  does  not  currently  exist, 
describe  how  a  plan  will  be  developed 
and  the  expected  completion  date. 
Describe  the  process  by  which  the 
strategic  plan  will  be  xipdated.  Indicate 
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who  will  be  responsible  for  maintaining 
the  plan. 

6.  Surveillance  and  Evaluation. 
Describe  accomplishments.  List  the 
tracking  systems  used  and/or  needed  at 
the  State  and  local  levels.  Describe 
surveillance  and  evaluation  activities 
currently  being  undertaken.  Refer  to 
U.S.  HHS  CDC  "Introduction  to  Program 
Evaluation  for  Comprehensive  Tobacco 
Control  Programs,  November  2001." 
Describe  involvement  of  stakeholders  or 
advisory  group  in  development  of 
surveillance  and  evaluation  approach. 
Describe  barriers  and  identify  methods 
to  overcome  them.  Describe  uiunet 
needs  and  plans  to  address  them. 

7.  Collaboration  and  Partnerships. 
Describe  plans  to  develop,  strengthen 
and  maintain  partnerships  and 
coalitions  through  linkages  with  other 
national,  regional.  State,  and  local  level 
governmental,  and  non-governmental 
entities.  Specify  partner  organizations 
and  the  purpose  of  those  partnerships. 
Describe  current  State  coalition 
members  and  plans  to  recruit  new 
members.  Describe  plans  to  identify 
new  partners  including  proposed 
partners  and  purpose  of  partnerships. 
Describe  plans  to  maintain  and 
strengthen  participation  by  groups 
identified  as  experiencing  tobacco 
related  health  disparities. 

Describe  plans  to  collaborate  with 
CDC  and  other  Federal  agencies, 
including  participation  in  national  or 
regional  meetings  and  workgroups,  and 
using  the  Internet  to  communicate  and 
disseminate  information. 
•    Describe  how  the  State's  and  partners' 
roles  will  complement  each  other  as 
part  of  the  overall  effort.  Provide  letters 
of  support  demonstrating  collaborative 
activities,  roles,  responsibilities,  and/or 
commitnient  of  funds  or  other  resources. 

Describe  communication  methods  and 
channels  used  to  inform  and  solicit 
information  from  stakeholders.  Describe 
how  the  stakeholder  communication 
plan  was  developed.  Describe  barriers  in 
commimicating  with  stakeholders. 
Describe  plans  to  improve 
communication. 

8.  Local  Grant  Programs.  Describe 
existing  local  grants  programs  including 
funded  organizations  and  level  of 
funding,  policy-focused  activities,  and 
collaboration  with  partners,  and 
participation  in  coalitions.  Describe  the 
rationale  for  funding  local 
organizations.  Describe  local 
environmental  scans  and  how  the  scans 
inform  a  planning  process.  Describe 
progress  toward  policy  goals  and 
objectives.  Describe  how  personnel 
access  tobacco  control  information. 
Describe  barriers  and  methods  to 
address  them.  Describe  unmet  needs 


and  plans  to  address  them.  If  a  local 
grants  program  does  not  currently  exist, 
describe  how  such  a  program  will  be 
developed  and  implemented,  including 
a  timeline  for  implementation,  a 
description  of  the  grant  process  and 
eligible  organizations. 

9.  Training  and  Technical  Assistance. 
Describe  the  audiences  for  whom 
training  and  technical  assistance  is 
provided.  Describe  how  training  and 
technical  assistance  needs  will  be 
determined.  Describe  activities  and  how 
they  contribute  to  advancing  the 
program  goals  and  objectives.  Describe 
barriers  and  methods  used  to  overcome 
them.  Identify  unmet  needs  and  plans  to 
address  them. 

10.  Prevention  Initiation  of  Tobacco 
Use  Among  Youth.  Describe  activities  at 
the  State  and  local  level,  including 
activities  that  are  science-based  and 
promote  policy  interventions.  Describe 
activities  to  promote  tobacco-free  policy 
in  schools.  Describe  surveillance  and 
evaluation  activities.  Describe  barriers 
and  identify  methods  to  overcome  them. 
Describe  unmet  needs  and  plans  to 
address  them. 

1 1 .  Eliminate  Exposure  to 
Secondhand  Smoke.  Describe  activities 
to  move  toward  policy  development  at 
the  local  level,  identify  and  eliminate 
disparities,  collect  and  analyze  data, 
conduct  counter-marketing.  Describe 
activities  undertaken  by  State  and  local 
coalitions/task  forces  and  partnerships. 
Describe  barriers  and  identify  methods 
to  overcome  them.  Describe  unmet 
needs  and  plans  to  address  them. 

12.  Promote  Cessation  for  Adults  and 
Youth.  Describe  activities  and  strategies 
to  promote  science-based  cessation 
services  and  policies.  Applicants  should 
refer  to  the  "Community  Prevention 
Services  Guidelines  for  Tobacco  Use" 
and  "U.S.  DHHS  Public  Health  Services 
Treating  Tobacco  Use  and 
Dependence."  Describe  disparities  and 
strategies  to  reduce  them.  Describe 
methods  used  to  promote  and  encourage 
cessation,  including  counter-marketing, 
policy  development,  and 
implementation,  and  population-based 
and  systems  change  strategies.  Describe 
barriers  and  methods  to  overcome  them. 
Describe  urmiet  needs  and  plans  to 
address  them. 

13.  Identify  and  Eliminate  Tobacco- 
Related  Disparities  In  Specific 
Populations.  Describe  the  process  for 
identifying  and  eliminating  tobacco-, 
related  disparities.  Include  a  description 
of:  the  national  and/or  State  data 
sources  used;  the  State  population 
demographics;  rationale  for  addressing 
tobacco-related  disparities  in  specific 
population  groups;  specific  strategies 
and  initiatives  to  build  capacity  and 


infrastructiu-e  among  disparately- 
affected  population  group.  Describe  the 
process  for  developing  a  strategic  plan, 
if  one  exists,  including  who  was 
involved  and  progress  in 
implementation.  Attach  a  copy  of  the    ■ 
plan. 

14.  Information  Exchange.  Describe 
how  State  personnel  communicate  and 
exchange  information  with  Federal, 
regional.  State,  and  local  tobacco  control 
personnel  in  government  and  partner 
organizations.  Describe  participation  in 
and  collaboration  with  State  and 
national  organizations.  Describe 
participation  in  local,  State,  regional, 
and  national  conferences  and  meetings 
and  the  benefits  accrued.  Describe 
barriers  and  identify  methods  to 
overcome  them.  Describe  unmet  needs 
and  plans  to  address  them. 

15.  Annual  Action  Plan  (no  more  than 
20  pages).  Submit  an  annual  action  plan 
detailing  how  the  above  requirements 
will  be  addressed.  Include  objectives 
with  indicators  and  data  sources.  When 
writing  long-term,  intermediate,  short- 
term,  and  annual  objectives,  use 
specific,  measurable,  achievable, 
relevant,  and  time-bound  (SMART) 
objectives.  For  each  of  the  four  program 
components  in  the  Annual  Action  Plan, 
indicate  key  activities.  For  each  activity, 
include  the  target  group,  lead  role, 
timeline,  and  anticipated  output.  The 
Annual  Action  Plan:  Program  Goals 
form  can  be  used  to  complete  this 
requirement  and  will  be  provided  at  the 
pre-application  workshop. 

16.  Budget  and  Accompanying 
Justification  (no  page  limit).  Provide  a 
line-item  budget  and  justification 
consistent  with  the  stated  objectives, 
planned  activities,  and  time  frame  of  the 
project.  Identify  matching  funds. 
Matching  funds  may  be  cash,  in-kind  or 
donated  services  or  a  combination  of 
these  made  directly  or  through 
donations  from  public  or  private 
entities.  All  costs  used  to  satisfy  the 
matching  requirements  must  be 
documented  by  the  applicant.  Commit  a 
minimum  of  10  percent  of  award  to 
surveillance  and  evaluation  efforts. 
Program  resources  may  be  used  for 
consultants;  staff,  survey  design  and 
implementation,  data  analysis,  or  other 
expenses  associated  with  surveillance 
and  evaluation  efforts.  These  activities 
may  fulfill  the  match  requirement. 

A  maximum  of  five  percent  of  the 
award  may  be  used  to  directly  support 
a  statewide  telephone  cessation 
coimseling  service  with  program 
justification. 

Include  travel  for  a  minimum  of  three 
staff  members  or  selected 
representatives  to  attend  each  of  two 
CDC-sponsored  training  meetings  per 


year,  one  staff  person  to  atten^a  media 
training,  a  minimum  of  two  staff  people 
to  attend  one  CDC-sponsored  Program 
Management  meeting,  a  minimum  of 


two  staff  people  to  attend  a  training  on 
the  NTCP  Chronicle,  and  a  minimum  of 
two  staff  people  to  attend  the  ODC- 
sponsored  national  tobacco  control 


conference.  For  purposes  of  planning, 
these  meetings/conferences  should  be 
budgeted  for  travel  to  Atlanta.  Boston, 
and  Phoenix. 


Meeting 


Numt)er 
of  staff 


CDC  sponsored  tcainitjg  meeting  (surveillance  and  evaluation) 

CDC  sponsored  media  training  

"OSH  Program  managers  meeting 

OSH  NCTP  Chronicle  training  

CDC  sponsored  national  training  program 

CDC  sponsored  national  tot)acco  control  conference 


Location 


Atlanta.  GA. 
Atlanta,  GA. 
Atlanta.  GA. 
Atlanta  GA. . 
Ptioenix,  AZ. 
Boston,  MA. 


States  and  Territories  can  request  that 
CDC  cover  the  travel  costs  of  out-of- 
State  trainings  and  meetings  for  one 
staff  person  per  required  meeting  or 
conference.  If  a  State  program  elects  to 
have  CDC  cover  travel  costs,  clearly 
state  that  the  program  is  electing  this 
option  and  provide  an  estimated 
expense  for  travel.  Under  this 
arrangement,  the  State  award  will  be 
reduced  by  the  amount  estimated  for 
travel  plus  an  additional  administrative 
cost. 

G.l.  Evaluation  Criteria 

Application.  Applications  received 
from  current  grantees  that  are  funded 
under  Program  Annoimcement  99038 
will  be  reviewed  utilizing  the  Technical 
Review  process.  Total  possible  points 
equal  one  hundred.  Total  points  =  100. 

a.  Background  and  Need  (12  points). 
The  extent  to  which  the  applicemt 
describes  Background  and  Need  in 
Application  Content,  2a. 

b.  Annual  Action  Plan  (11  points). 
The  extent  to  which  the  annual  action 
plan  is  based  on  the  strategic  plan  and 
include  activities  in  line  with  Recipient 
Activities  and  Application  Content  for 
tobacco  control  program. 

c.  Program  Management  (7  points). 
The  extent  to  which  the  applicant 
describes  specific  Recipient  Activities 
in  section  la-d  above  and  activities  in 
Application  Content,  2b. 

d.  Strategic  Plan  (7  points).  The  extent 
to  which  the  applicant  has  addressed 
specific  Recipient  Activities  in  Section 
(2);  and  Application  Content,  b  5. 

e.  Siurveillance  and  Evaluation  (7 
points).  The  extent  to  which  the 
applicant  clearly  describes  specific 
Recipient  Activities  in  Section  (3);  and 
Application  Content,  b  6. 

f.  Collaboration  and  Commimication 
with  Partners  (7  points).  The  extent  to 
which  the  applicant  describes  specific 
Recipient  Activities  in  Section  (4a);  and 
Application  Content,  b  7. 

g.  Local  Grant  Programs  (7  points). 
The  extent  to  which  the  applicant 
describes  specific  Recipient  Activities, 


Section  (5);  and  Application  Content,  b 
8. 

h.  Training  and  Technical  Assistance 
(7  points).  The  extent  to  which  the 
applicant  demonstrates  specific 
Recipient  Activities  in  Section  (6);  and 
Application  Content,  b  9. 

i.  Prevent  Initiation  to  Tobacco  Use 
Among  Young  People  (7  points).  The 
extent  to  which  the  applicant  describes 
specific  Recipient  Activities  in  Section 
(7a);  and  Application  Content,  b  10. 

j.  Eliminate  Exposure  to  Secondhand 
Smoke  (7  points).  The  extent  to  which 
the  applicant  describes  specific 
Recipient  Activities  in  Section  (8a);  amd 
Application  Content,  b  11. 

k.  Promote  Cessation  Among  Adults 
and  Yoimg  People  (7  points).  The  extent 
to  which  the  applicant  describes 
specific  Recipient  Activities  in  Section 
(9a);  and  Application  Content,  b  12. 

1.  Identify  and  Eliminate  Tobacco- 
Related  Disparities  Among  Specific 
Population  Groups  (7  points).  The 
extent  to  which  die  applicant  describes 
specific  Recipient  Activities  in  Section 
(10a);  and  Application  Content,  b  13. 

m.  Information  Exchange  (7  points). 
The  extent  to  which  the  applicant 
describes  specific  Recipient  Activities 
in  Section  (11)  and  Application  Content, 
b  14. 

n.  Executive  Summary  (not  scored). 
.The  extent  to  which  an  overview  of  the 
program  is  provided  in  a  clear  and 
concise  manner. 

Component  2:  State  Nutrition  and 
Physical  Activity  Programs  to  Prevent 
Obesity  and  Other  Chronic  Diseases 

D.2.  Availability  of  Funds 

Approximately  $7,000,000  is  available 
in  FY  2003  to  fund  approximately  16 
State  program  awards  for  this 
component.  Approximately  $2,000,000 
is  available  to  fund  one  to  two  Basic 
Implementation  Programs; 
approximately  $5,000,000  is  available  to 
fund  twelve  to  fourteen  Capacity 
Building  Programs.  The  average 
Capacity  Building  Program  award  will 
be  $400,000  ranging  from  $350,000  to 


$450,000.  The  average  Basic 
Implementation  Program  award  will  be 
$700,000  in  year  one  ranging  from 
$600,000  to  $800,000. 

Use  of  Funds 

Funds  awarded  under  this  component 
of  this  program  announcement  may  not 
be  used  to  supplant  existing  State  or 
local  funds.  Cooperative  agreement 
funds  may  be  used  to  support  personnel 
and  to  purchase  equipment,  supplies, 
and  services  directly  related  to  program 
activities  and  consistent  with  the  scope 
of  the  cooperative  agreement. 
Cooperative  agreement  funds  cannot  be 
used  to  provide  patient  care,  health 
screening,  personal  health  services, 
medications,  patient  rehabilitation,  or 
other  costs  associated  with  the 
treatment  of  obesity  and  chronic 
diseases.  Population-based  behavioral 
interventions  are  acceptable. 

Recipient  Financial  Participation 

Recipient  financial  participation 
(matching  funds)  is  required  for  only 
Basic  Implementation  programs  in 
accordance  with  this  Program 
Announcement.  If  applying  for  Basic 
Implementation  programs,  matching 
funds  are  required  from  non-Federal    : 
sources  in  an  amount  not  less  than  one 
dollar  for  each  four  dollars.  The 
matching  funds  may  be  cash  or  its 
equivalent  in-kind  or  donated  services, 
fairly  evaluated.  The  contribution  may 
be  made  directly  or  through  donations 
from  public  or  private  entities. 

Matching  funds  may  not  be  met 
through:  (1)  The  payment  of  treatment 
services  or  the  donation  of  treatment,  or 
direct  patient  education  services;  (2) 
services  assisted  or  subsidized  by  the 
Federal  Government;  or  (3)  the  indirect 
or  overhead  of  an  organization. 
Matching  funds  must  be  consistent  with 
the  work  plan  activities  that  are 
submitted  and  approved. 

E.2.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
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under  l.a.  (Recipient  Activities  for 
Capacity  Building  Program)  or  l.b. 
(Recipient  Activities  for  Basic 
Implementation  Programs)  and  CDC  will 
be  responsible  for  the  activities  listed 
under  2.  (CDC  Activities). 

The  focus  of  this  program  component 
is  implementation  of  nutrition  and 
physical  activity  strategies  for  health 
promotion  for  the  entire  population  and 
for  the  prevention  and  control  of 
obesity.  Major  program  areas  are: 
obesity  prevention  and  control 
including  balancing  caloric  intake  and 
expenditure;  improved  nutrition 
including  increased  breastfeeding  and 
increased  consumption  of  fruits  and 
vegetables,  increased  physical  activity; 
and  reduced  television  time.  For  all 
capacity  building  cuid  basic 
implementation  program  recipient 
activities,  efforts  to  address  poor 
nutrition  and  physical  inactivity  should 
be  coordinated  with  State  Health 
Agency  programs  in  cardiovascular 
health,  cancer,  diabetes,  oral  health, 
maternal  and  child  health  (including 
breastfeeding),  arthritis,  and 
WISEWOMAN,  as  well  as  with  the  State 
Agriculture  Agency,  and  coordinated 
school  health  programs  in  the  State 
Education  Agency  (see  bttp:// 
www.cdc.gov/nccdphp/dash/ 
cshpdef.htm  for  a  description  of  a 
coordinated  school  health  program),  and 
other  relevant  State  Agencies. 

l.a.  Recipient  Activities  for  Capacity 
Building  Programs 

Note:  As  part  of  this  program  component, 
detailed  descriptions  of  the  program  and 
additional  information  related  to  Capacity 
Building  and  Basic  Implementation  programs 
are  located  in  "Technical  Assistance  Manual 
for  State  Nutrition  and  Physical  Activity 
Programs  to  Prevent  Obesity  and  Other 
Chronic  Diseases'  at  http://www.cdc.gov/ 
nccdphp/dnpa/rfainformation.htm.  The 
referenced  Web  site  information  will  assist 
you  in  addressing  the  details  of  the  recipient 
activities  when  completing  your  application. 

(1)  Develop  a  Coordinated  Nutrition 
and.  Physical  Activity  Program 
Infrastructure.  Provide  indicators  of 
sound  program  infrastructure  including 
program  staff  placed  high  in  the 
organization  to  coordinate  the  program 
with  other  related  programs,  high  level 
administrative  commitment  to  sustain 
the  program,  access  to  resources  such  as 
physical  space,  funding,  and  training, 
access  to  scientific  resources  such  as 
sfubject  matter  specialists  and 
surveillance  resources,  and  broad 
partnerships  to  institutionalize  nutrition 
and  physical  activity.  Examples  of 
coordination  include  shared  positions; 
joint  planning,  and  combined  strategy 
development  and  implementation. 


Organizational  location  of  the  program 
is  recommended  to  be  in  the  agency's 
chronic  disease  or  health  promotion 
section  so  that  this  program  is  aligned 
with  chronic  disease  programs,  such  as 
cardiovascular  health  and  diabetes,  to 
allow  for  maximum  collaboration.  [See 
referenced  Web  site  above). 

(a)  Staffing.  Identify,  hire,  or  reassign, 
and  supervise  at  least  three  dedicated 
full-time  staff  with  appropriate 
competencies  to  plan  and  implement 
the  program  (major  program  areas: 
Obesity  prevention  and  control 
including  caloric  intake  and 
expenditure,  improved  nutrition 
including  increased  breastfeeding  and 
increased  consumption  of  fruits  and 
vegetables,  increased  physical  activity, 
and  reduced  television  time).  Staff 
includes  a  full-time  high-level  program 
coordinator  to  coordinate  the 
crosscutting  nutrition  and  physical 
activity  functions  for  health  department 
programs  euid  other  partners,  a  full-time 
physical  activity  coordinator,  amd  a  full- 
time  nutrition  coordinator.  Staffing 
patterns  are  encouraged  to  include 
program  skills  and  expertise  necessary 
to  carry  out  the  program.  Part  of  staff 
capacity  building  must  be  in  5  A  Day 
fruit  and  vegetable  promotion  efforts. 

(b)  Training.  Participation  in  training, 
conferences,  and  frequent 
communication  with  national  and  State 
collaborators  including  other  funded 
States. 

(2)  Collaborate  and  coordinate  with 
State  and  local  government  and  private 
partners,  including  members  of  the 
population  throughout  the  planning 
process.  (See  referenced  Web  site 
above). 

(a)  Develop  new  linkages  and 
maintain  collaborations  with  State  and 
local  partners  to  coordinate  nutrition 
and  physical  activity  efforts,  especially 
State  Health  Agency  programs  in 
cardiovascular  health,  cancer,  diabetes, 
oral  health,  maternal  and  child  health 
(including  breastfeeding),  arthritis,  and 
WISEWOMAN,  as  well  as  the  State 
Agriculture  Agency,  coordinated  school 
health  in  the  State  Education  Agency, 
and  other  relevant  State  Agencies.  State 
programs  should  serve  as  a  training  and 
technical  assistance  resource  for  local 
health  departments  and  others  to 
conduct  nutrition,  physical  activity,  and 
obesity  prevention  interventions. 

(b)  Collaborate  with  Prevention 
Research  Centers,  academic  partners, 
and  other  relevant  organizations  in  the 
State. 

(3)  Conduct  a  planning  process  that 
leads  to  a  comprehensive  nutrition  and 
physical  activity  plan  to  prevent  and 
control  obesity  and  other  chronic 


diseases,  and  start  to  implement  the 
plan.  (See  referenced  Web  site  above.) 

(a)  Describe  the  obesity  epidemic  and 
other  chronic  diseases  in  the  State 
related  to  poor  nutrition  and  physical 
inactivity. 

(b)  Describe  the  nutrition  and 
physical  activity  risk  factors  associated 
with  obesity  and  other  chronic  diseases. 

(c)  Describe  the  population  subgroups 
affected  by  obesity  that  will  be  targeted 
for  interventions. 

(d)  Conduct  inventories  of  strategies 
and  programs  currently  used  in  the 
State  to  prevent  or  control  obesity  and 
other  chronic  diseases  in  one  or  more, 
settings,  such  as  worksite,  faith-based 
organizations,  health  care  services,  or 
communities. 

(e)  Establish  priorities  with  and  for 
the  subgroups;  identify  the  behaviors 
and  influences  of  the  population 
subgroups  which  are  priorities  for 
intervention. 

(f)  Use  the  social-ecological 
theoretical  model  to  guide  State 
planning  to  address  obesity  and  other 
chronic  diseases  in  these  populations; 
select  and  implement  interventions 
from  the  list  of  proven  strategies  at 
http://wwrw.cdc.gov/nccdphp/dnpa/ 
rfainformation.htm  so  that  multiple 
levels  of  influence  in  the  social- 
ecological  model  are  addressed. 
Consider  using  a  social  marketing 
approach  in  the  intervention. 

(g)  With  key  stakeholders,  write  the 
comprehensive  State  plan  for  nutrition 
and  physical  activity  for  the  State,  not 
just  for  the  State  Department  of  Public 
Health.  One  reference  document  to 
consider  when  developing  the  plan  is 
the  "Guidelines  for  Comprehensive 
Programs  to  Promote  Healthy  Eating  and 
Physical  Activity"  at  http:// 
www.astphnd.org.  Documents  guiding 
coordinated  school  health  programs  are 
at  http://www.cdc.gov/nccdphp/dash/. 

Design  the  plan  to  address  nutrition 
and  physical  activity  needs  of  the 
population  including  the  pediatric 
population.  The  State  plan  should 
address  at  a  minimum  the  following 
major  program  areas:  Obesity  prevention 
and  control  including  caloric  intake  and 
expenditvue,  improved  nutrition 
including  increased  breastfeeding  and 
increased  consumption  of  fruits  and 
vegetables,  increased  physical  activity, 
and  reduced  television  time. 

Include  descriptions  of  how  the  State 
Health  Department  will  work  with  the 
State  Education  Agency  to  address 
nutrition  and  physical  activity  needs  of 
the  population  through  school 
programs. 

(h)  Begin  to  implement  components  of 
the  comprehensive  State  plan  for 
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nutrition  and  physical  activity  by  year 
two. 

(4)  Identify  and  assess  data  sources  to 
define  and  monitor  the  burden  of 
obesity.  Strengthen  capacity  to  assess 
the  burden  of  obesity  and  the  impact  of 
the  program  to  change  overweight  and 
obesity  related  behaviors,  particularly 
nutrition  and  physical  activity.  Data 
systems  should  monitor  trends, 
disseminate  data/information,  and 
support  evaluation  efforts.  Monitor  at 
minimum,  body  mass  index  (BMI),  BMI- 
for-age,  and  dietary  and  physical 
activity  behaviors.  Data  soiuces  may 
include  established  surveillance 
systems  (e.g.,  the  Behavioral  Risk  Factor 
Surveillance  System  [BRFSS],  Pediatric 
Nutrition  Surveillance  System, 
Pregnancy  Nutrition  Surveillance 
System,  and  Youth  Risk  Behavior 
Surveillance  System)  or  alternative 
sources.  Include  a  review  process  of 
considering  potential  changes  needed  in 
current  siuveillance  systems  and 
designate  who  is  responsible  for 
implementing  and  maintaining  the 
surveillance  system.  (See  referenced 
Web  site  above.) 

CDC  will  work  with  States  to  develop 
standard  measures/indicators,  and 
States  will  need  to  adopt  these 
standardized  measures.  States  are 
encouraged  to  retain  flexible  systems 
that  can  be  modified  as  needed. 

(5)  Implement  and  evaluate  an 
intervention  to  prevent  obesity  and 
other  chronic  diseases.  (Complete 
between  years  two  to  five.)    * 

Address  one  or  more  of  the  major 
program  areas  from  the  State  plan  in  the 
intervention:  Obesity  prevention  and 
control  including  caloric  intake  and 
expenditure,  improved  nutrition 
including  increased  breastfeeding  and 
increased  fruit  and  vegetable 
consumption,  increased  physical 
activity,  and  reduced  television  time. 
Provide  a  balance  between  nutrition  and 
physical  activity  related  interventions. 
Consider  using  a  social  marketing 
approach  in  the  intervention.  Specify 
clear,  measurable  process  and  impact 
objectives,  and  outcome  objectives 
where  feasible.  Programs  are  encouraged 
to  approach  change  at  the  State, 
commimity  (towns,  cities,  counties,  or 
regions),  organizational  (e.g.,  worksites), 
and  group  level  (e.g.,  families).  [See 
referenced  Web  site  above.) 

(6)  Evaluate  progress  and  impact  of 
the  State  plan  and  intervention  projects. 

Develop  an  evaluation  plan  that 
includes  baseline  data  and  intermediate 
outcomes  for  the  State  plan's  objectives. 
CDC  has  developed  a  plan  for  evaluating 
the  State  Nutrition  and  Physical 
Activity  Programs  to  Prevent  Obesity 
aad  Other  Chronic  Diseases  based  on  a 


logic  model  framework.  State  evaluation 
plans  should  include  issues  addressed 
in  the  national  evaluation  plan  as  well 
as  specific  State  program  components. 

1  .b.  Recipient  Activities  for  Basic 
Implementation  Programs.  Basic 
Implementation  programs  will  expand 
their  efforts  to  fully  implement  the  State 
plan  by  enhancing  surveillance 
activities,  implementing  Statewide 
interventions,  funding  communities  to 
implement  interventions,  rigorously 
evaluating  a  new  or  existing 
intervention,  and  enhancing  partnership 
efforts  particularly  with  coordinated 
school  health  programs  in  the  State 
Education  Agency  and  with  secondary 
prevention  partners.  In  addition  to 
providing  evidence  of  and  enhancing 
the  Recipient  Activities  for  Capacity 
Building  Programs,  Activities  1-6,  Basic 
Implementation  programs  will  address 
the  following  activities. 

(1)  Expand  the  existing  coordinated 
nutrition  and  physical  activity  program 
infrastructure.  (Year  One)  Expand 
staffing  beyond  the  capacity  building 
program  to  fully  implement  the  State 
plan.  Support  and  expand  the  program 
infrastructure  at  the  local/regional  level 
throughout  the  State. 

(2)  Implement  the  State 
comprehensive  plan  for  nutrition  and 
physical  activity  and  review  and  update 
the  plan  periodically.  Develop  and 
provide  mini-gremts  and  other  assistance 
to  support  communities  to  adopt 
effective  interventions.  (Years  One-Five) 
Assvue  that  there  is  a  continuing  focus 
on  strategic  planning  to  reach  objectives 
agreed  upon  within  the  State  and  to 
respond  to  new  challenges  and  events. 
Review  the  written  State  plan  annually. 
Adopt  and  diffuse  effective 
interventions  statewide  or  in 
communities  and  populations  based  on 
the  State  plan.  Select  and  implement 
interventions  from  proven  strategies  so 
that  multiple  levels  of  influence  in  the 
social-ecological  model  are  addressed, 
as  guided  by  the  State  plan. 
Interventions  can  target  the  full  State  or 
local  populations.  Implement  the 
"Community  Guide  to  Preventive 
Services"  physical  activity 
recommended  interventions  in  more 
depth  or  in  more  communities.  Build 
community  capacity  to  carry  out  and 
sustain  an  effective  nutrition  program. 
Provide  intervention  mini-grants  to 
communities.  Basic  implementation 
programs  located  in  States  with  CDC- 
funded  coordinated  school  health 
programs  must  include  a  school-based 
intervention,  working  closely  with  the 
State  Education  Agency. 

(3)  Expand  partnerships  with  State 
Health  Department  units,  the  State 
Education  Agency,  other  State  agencies, 


local  conununities,  and  private  partners 
to  maximize  impacts  of  the  basic 
implementation  program.  (Years  One- 
Five) 

Leverage  resources  for  nutrition  and 
physical  activity  working  with  the 
health  department  director,  other  health 
department  units,  the  State  Education 
Agency,  other  State  agencies  that  share 
mutual  goals,  and  other  partners 
including  local  health  partners  and 
community  groups.  Identify 
environmental  and  policy  issues; 
promote  optimal  standards  and 
practices  for  nutrition  and  physical 
activity  programs;  and  increase  capacity 
through  shared  resources  and  expertise. 

(4)  Develop  a  new  or  apply  an  existing 
intervention  and  evaluate  its 
effectiveness  to  prevent  or  control 
obesity  and  other  chronic  diseases  every 
five  yeius.  Provide  a  balance  between 
nutrition  and  physical  activity 
interventions.  Basic  implementation 
programs  should  design  the  intervention 
project  to  detect  realistic  changes  in 
post-intervention  outcome  measures 
when  compared  with  pre-intervention 
measm-es.  Sample  sizes  should  provide 
adequate  power  to  detect  these  changes. 
Specify  clear,  measurable  evaluation 
objectives  using  process,  impact,  and 
outcome  objectives.  Intervention 
protocol  development,  project 
evaluation,  and  the  preparation  of 
publications  and  presentation  of 
findings  should  be  done  in  collaboration 
with  community  partners.  Prevention 
Research  Centers,  university  affiliates, 
relevant  experts,  and  CDC,  as 
appropriate. 

(5)  Collaborate  with  partners  on 
secondary  prevention  strategies.  (Years 
One-Five). 

Describe  activities  supporting 
secondary  prevention  related  to  obesity. 
Integrate  secondary  prevention 
strategies  and  activities  into  the  State 
plan,  partnerships,  policy  and 
environmental  changes,  and  training  for 
health  professionals  to  ensure  that 
recognized  national  guidelines  are 
followed.  (See  http://www.cdc.gov/ 
nccdphp/dnpa/rfainformationMm  for 
additional  information  regarding  this 
activity.) 

(6)  Develop  resources  and  training 
materials  to  help  other  State  and  local 
projects  adopt  successful  programs. 
(Years  Four-Five). 

Develop  one  or  more  training  reports 
on  at  least  one  component  of  a  program 
that  works  and  train  staff^  from  other 
State  or  local  programs.  Assist  in  the 
dissemination  and  training  of  other 
State  and  local  partners  regarding  the 
report  findings.  (See  http:// 
www.cdc.gov/nccdphp/dnpa/ 
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rfainformation.htm  for  additional 
information  regarding  this  activity.) 

(7)  Identify,  assess,  or  develop  data 
sources  to  further  define  and  monitor 
the  burden  of  obesity.  See  previous 
description  of  this  activity  under 
Capacity  Building  Recipient  Activity  4. 

(8)  Evaluate  progress  and  impact  of 
the  State  plan  and  intervention  projects. 
See  previous  description  of  this  activity 
under  Capacity  Building  Recipient 
Activity  6. 

2.  CDC  Activities,  a.  Convene 
workshop  and/or  teleconferences  of 
recipient  programs  for  information 
sharing  and  problem-solving. 

b.  Provide  ongoing  guidance, 
consultation,  and  technical  assistance  to 
plan,  implement,  and  evaluate  all 
aspects  of  nutrition  and  physical 
activity  program  activities.  Activities 
include  coordinating  national 
siuveillance  activities,  monitoring  data 
quality  of  national  surveillance  systems, 
assisting  with  analyses  and 
interpretation  of  findings  from 
qualitative  and  quantitative  research; 
assisting  in  the  social  marketing 
process,  guiding  program  evaluation, 
and  sharing  community,  environmental 
and  policy  strategies  to  promote 
physical  activity  and  healthy  eating. 
Disseminate  to  recipients  relevant  state- 
of-the-art  research  findings  and  public 
health  recommendations  related  to 
obesity  and  other  chronic  disease 
prevention  and  control  through 
nutrition  and  physical  activity 
interventions.  ■ 

c.  On  a  consultant  basis,  assist  in  the 
development  and  review  of  the 


intervention  protocols  and  program 
evaluation  methods. 

d.  Coordinate  national  level 
partnerships  with  relevant  organizations 
and  agencies  involved  in  the  promotion 
of  physical  activity  and  nutrition  for  the 
prevention  and  control  of  obesity  and 
other  chronic  diseases. 

Note:  Special  Guidelines  for  Technical 
Assistance  Telephone  Conference  Call. 
Technical  assistance  will  be  available  for 
potential  applicants  on  one  conference  call. 
Potential  applicants  are  requested  to  call  in 
using  only  one  telephone  line.  The  call  will 
be  on  February  3,  2003  from  2  p.m.  to  3:30 
p.m.  EST.  This  conference  can  be  accessed  by 
calling  1-800-713-1971  [Federal  call  (404) 
639-4100)  and  entering  access  code  996903. 

The  purpose  of  the  telephone 

conference  call  is  to  help  potential 

applicants: 

— Understand  the  scope  and  intent  of 
the  Program  Announcement  for  State 
Nutrition  and  Physical  Activity 
Programs  to  Prevent  Obesity  and 
Other  Chronic  Diseases; 

— Understand  the  role  of  nutrition  and 
physical  activity  population-based 
approaches,  such  as  policy-level 
change  and  environmental  support,  in 
preventing  and  reducing  obesity  and 
other  chronic  diseases; 

— Be  familiar  with  the  CDC  funding 
policies  and  application  and  review 
procedures. 

F.2.  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  The  application 


will  be  evaluated  based  on  the 
evaluation  criteria  listed,  so  it  is 
important  to  follow  them  when  writing 
the  program  plan.  The  narrative  for  this 
component,  not  including  budget 
justification,  should  be  no  more  than  30 
double-spaced  pages  for  Capacity 
Building  program  applications  or  40 
double-spaced  pages  for  Basic 
hnplementation  program  applications, 
printed  on  one  side,  with  one-inch 
margins  and  12-point  font.  Applicants 
may  also  submit  appendices  that 
include  State  nutrition  and  physical 
activity  plan,  resimies,  job  descriptions, 
organizational  chart,  facilities,  and  other 
supporting  documentation  not  to  exceed 
100  total  pages.  Letters  of  support 
should  include  the  specific  roles  and 
responsibilities  of  the  collaborator/ 
partner  to  the  State  plan  or  intervention. 
All  materials  must  be  suitable  for 
photocopying  (i.e..  no  audiovisual 
materials,  posters,  tapes,  etc.) 

1.  Background  and  Recent  History. 
Provide  information  on  the  background 
and  recent  history  of  your  State  health 
agency's  capacity  for  the  prevention  and 
control  of  obesity  and  other  chronic 
diseases  through  nutrition  and  physical 
activity.  Describe  how  the  State  has 
built  nutrition  and  physical  activity 
capacity  with  CDC  funds  or  other 
funding  and  complete  the  following 
table  describing  the  current  nutrition 
and  physical  staff,  including  their 
education.  Describe  the  kinds  of  staffing 
contract  services/options  if  used  to 
augment  agency  staffing. 


Program 

Dollar  level  and 
source 

FTE  for  nutrition  dedi- 
cated to  the 
program.  Include 
credentials 

FTE  for  physical 

activity  dedicated  to 

the  program,  include 

credentials 

Type  of  staffing  con- 
tract services/ 
options  used  for 
nutrition  or  physical 
activity 

Number  of  nutrition 

and  physical  activity 

graduate  students 

Nutrition/Physical  Ac- 
tivity/OlJesity  (CDC 
funded) 

Nutrition/Physical  Ac- 
tivity/Obesity (non- 
CDC  funded,  not  in- 
cluding WIC),  please 
specify 

Other: 

Other: 

\ 

- 

, 

Describe  how  the  State  has  fulfilled 
the  capacity  building  recipient  activities 
to  date,  including  developing  a 
comprehensive  State  nutrition  and 
physical  activity  plan  to  prevent  obesity 
and  other  chronic  diseases,  descriptions 
of  the  development,  implementation, 
and  evaluation  of  nutrition  and  physical 
activity  interventions  relevant  to  obesity 
and  other  chronic  diseases,  prevention 


activities,  and  what  programs  and 
partners  were  involved.  If  applying  as  a 
basic  implementation  program,  include 
an  appendix  responding  to  the 
evaluation  questions  in  Attachment  10 
located  at  http://www.cdc.gov/nccdphp/ 
dnpa/rfainformation.htm . 

2.  Management  Plan.  a.  Describe  the 
management  structure  for  the  nutrition 
and  physical  activity  program  to  prevent 


obesity  and  other  chronic  diseases. 
Describe  plans  with  dates  for  hiring  key 
staff.  Include  brief  resumes  of 
designated  staff,  the  percentage  of  time 
they  allocate  to  other  health  department 
programs,  and  job  descriptions  of 
existing  and  proposed  staff. 

b.  Identify  organizational  placement 
of  the  program.  Submit  an 
organizational  chart  identifying 


relationships  between  programs  such  as 
cardiovascular  disease,  diabetes,  cancer, 
health  education  and  promotion. 
Identify  clear  and  direct  lines  of 
authority,  supervisory  and  fiscal 
controls,  and  the  extent  which  the 
existing  and  proposed  staff  and 
organizational  structure  and  systems 
demonstrate  sufficient  capacity  and 
capability  to  efficiently  and  effectively 
conduct  the  proposed  activities. 

c.  Identify  staffing  and  contracting 
barriers  for  the  State  health  agency  in 
the  last  year.  Describe  how  work  plans 
addressing  nutrition,  physical  activity 
or  obesity  changed  or  were  delayed 
because  of  the  barriers.  Also,  identify 
strategies  to  carry  out  the  proposed 
work  plan  considering  current  barriers. 
In  particular,  describe  how  the  program 
wUl  change  if  vacancies  or  hiring 
freezes  occur. 

3.  Program  Past  Performance.  Provide 
documentation  to  support  your  previous 
accomplishments  that  addressed  the 
prevention  and  control  of  obesity  and 
other  chronic  diseases  through  nutrition 
and  physical  activity.  Include  the 
following: 

a.  Evidence  of  State  or  community 
nutrition  and  physical  activity  policies, 
environmental  supports,  and/or 
legislative  actions  that  are  planned, 
initiated  or  modified  for  the  prevention 
or  control  of  obesity  and  other  chronic 
diseases. 

b.  Evidence  that  communities  have 
implemented  a  nutrition  and  physical 
activity  plan  for  the  prevention  and 
control  of  obesity  and  other  chronic 
diseases. 

c.  Evidence  that  an  intervention  for 
nutrition  and  physical  activity  was 
implemented  and  evaluated.  If  applying 
for  Basic  Implementation  funds,  submit 
the  State  nutrition  and  physical  activity 
plan  for  the  prevention  and  control  of 
obesity  and  other  chronic  diseases  as 
well  as  any  intervention  protocols  and 
outcomes  in  the  appendix.  Capacity 
Building  applicants  submit  if  available. 

4.  Burden  (please  limit  to  no  more 
than  three  pages).  Provide  information 
such  as  estimated  prevalence  of  obesity 
and  overweight  and  other  chronic 
disease,  its  geographic  and  demographic 
distribution  within  the  State  using 
existing  epidemiological  data.  Cite  the 
source  for  and  time  period  covered  by 
these  data.  Describe  high-risk 
populations,  at  a  minimum  by  racial/ 
ethnic,  gender,  age,  and  socioeconomic 
factors.  If  available,  describe  profiles  of 
potential  or  already  selected 
populations  regarding  their  knowledge, 
attitudes,  beliefs,  health  practices,  and 
consumer  patterns  and  habits  relative  to 
nutrition  and  physical  activity  aspects 
of  obesity  and  other  chronic  diseases. 


5.  Program  Work  Plan — Provide  a 
work  plan  that  includes  the  following 
information: 

a.  Key  Goal(s)  and  Objectives.  Five- 
year  project  period  impact  objectives 
and  one-year  budget  period  process 
objectives  that  are  specific,  measurable, 
achievable,  relevant,  and  time-framed  to 
help  achieve  the  goal(s)  of  the  program 
as  outlined  in  the  "Recipient  Activities" 
of  this  program  component.  If  applying 
as  a  Basic  Implementation  program, 
attach  the  State's  program  logic  model 
and  evaluation  plan.  Capacity  Building 
applicants  submit  if  available. 

b.  Program  Work  Plan  Methods. 
Provide  a  detailed  description  of  the 
State's  plan  for  conducting  all  program 
activities  as  outlined  in  the  "Recipient 
Activities"  of  this  program 
aimouncement,  including  methods  for 
achieving  each  of  the  proposed 
objectives,  time-lines  for  all  activities, 
responsible  parties,  and  methods  for 
monitoring  progress.  Describe  the 
mechanism  to  regularly  review, 
evaluate,  and  update  the  State  plan  to 
meet  evolving  needs. 

Chronic  disease  prevention  programs, 
by  their  nature,  must  be  integrated  and 
well  coordinated  due  to  common  risk 
factors.  Resources  are  scarce;  it  is 
essential  that  efforts  not  be  duplicated. 
Explain  how  the  State  will  avoid 
duplication  (but  enhance  coordination 
and  integration)  with  other  CDC-funded 
programs  that  address  nutrition  and 
physical  activity.  Basic  Implementation 
funded  nutrition,  physical  activity,  and 
obesity  programs  will  be  the  primary 
location  for  the  leadership  and  delivery 
of  population-based  health  promotion 
rather  than  those  responsibilities  falling 
to  CVD,  Diabetes  or  other  chronic 
disease  specific  programs.  If  a 
comprehensive  State  nutrition  and 
physical  activity  plan  already  exists, 
describe  how  the  process  used  to 
develop  the  plan  included  and 
integrated  the  activities  of  other  chronic 
disease  programs.  Include  the  plan  in 
the  appendix. 

6.  Budget  and  justification.  Provide  a 
detailed  budget  and  line-item 
justification  that  is  consistent  with  the 
stated  objectives,  purpose,  and  plaimed 
activities  of  the  project.  Distinguish 
budget  lines  that  are  related  to  planning 
activities  versus  those  that  are  related  to 
data  collection  and  intervention 
activities.  Applicants  are  asked  to 
include  budget  items  for  travel  for  two 
trips,  one  trip  to  Atlanta,  Georgia  for 
three  staff  to  attend  a  three-day  training 
and  technical  assistance  workshop  and 
another  trip  for  three  staff  to  the  annual 
national  conference  on  chronic  disease 
prevention  and  control.  If  in-kind 


contributions  are  being  provided  by  the 
applicant,  these  should  be  dociunented. 

G.2.  Evaluation  Criteria  (100  Points) 

Each  set  of  the  evaluation  criteria  is 
scored  using  a  100-point  system. 
Evaluation  criteria  1  through  5  are 
applicable  for  both  programs.  Specific 
Program  Work  Plan  criteria  are  provided 
ior  each  funding  level.  Appfications  will 
be  evaluated  individually  against  the 
following  criteria  by  an  independent 
review  group  appointed  by  CDC. 

1 .  Program  Work  Plan  (Total  50 
points).  The  extent  to  which  the 
applicant  addresses  the  items  in 
Recipient  Activities  in  E.2.  and  the 
Application  Content  in  F.2.  item  5. 

Point  distribution  for  Capacity 
Building  programs  goals,  objectives,  and 
work  plan  methods  by  recipient 
activities: 

a.  Develop  a  coordinated  nutrition 
and  physical  activity  program 
infrastructure.  (10  points). 

b.  Conduct  a  planning  process  that 
leads  to  a  comprehensive  nutrition  and 
physical  activity  plan  to  prevent  and 
control  obesity  and  other  chronic 
diseases  and  start  to  implement  the 
plan.  (10  points). 

c.  Evaluate  progress  and  impact  of  the 
State  plan  and  intervention  projects.  (10 
points). 

d.  Implement  and  evaluate  an 
intervention  to  prevent  obesity  and 
other  chronic  diseases.  (10  points). 

e.  Collaborate  and  coordinate  with 
State  and  local  government  and  private 
partners,  including  members  of  the 
population  throughout  the  planning 
process.  (5  points). 

f.  Identify  and  assess  data  sources  to 
define  and  monitor  the  burden  of 
obesity.  (5  points). 

2.  Background  and  Recent  History  (15 
points).  The  extent  to  which  the 
applicant  addresses  the  items  in 
Recipient  Activities  in  E.2.  and 
Application  Content  in  F.2.  item  1. 

3.  Management  Plan  (15  points).  The 
extent  to  which  the  applicant  addresses 
the  items  in  Recipient  Activities  in  E.2. 
and  the  Application  Content  in  F.2.  item 
2. 

4.  Program  Past  Performance  (15 
points).  The  extent  to  which  the 
applicant  addresses  the  items  in 
Recipient  Activities  in  E.2.  and  the 
Application  Content  in  F.2.  item  3. 

5.  Burden  (5  points).  The  extent  to 
which  the  applicant  addresses  the  items 
in  Recipient  Activities  in  E.2.  and  the 
Application  Content  in  F.2.  item  4. 

6.  Point  distribution  for  Basic 
Implementation  programs  goals, 
objectives,  and  work  plan  methods  by 
recipient  activities: 

a.  Develop  a  new  or  apply  an  existing 
intervention  and  evaluate  it  to  prevent 
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obesity  and  other  chrtJnic  diseases.  (10 
points). 

b.  Implement  the  State  comprehensive 
plan  for  nutrition  and  physical  activity 
and  review  and  update  the  plan 
periodically.  Develop  mini-grants  and 
other  mechanisms  to  support 
communities  to  adopt  effective 
interventions.  (10  points). 

c.  Evaluate  progress  and  impact  of  the 
State  plan  and  intervention  projects.  (10 
points). 

d.  Identify,  assess,  or  develop  data 
sources  to  further  define  and  monitor 
the  burden  of  obesity.  (6  points). 

e.  Expand  the  existing  coordinated 
nutrition  and  physical  activity  program 
infrastructure.  (5  points). 

f.  Expand  partnerships  with  State 
Health  Department  imits,  the  State 
Education  Agency,  other  State  agencies, 
local  communities,  and  private  partners 
to  maximize  impacts  of  the 
comprehensive  program  (3  points). 

g.  Collaborate  with  partners  on 
secondary  prevention  strategies.  (3 
points). 

h.  Develop  resources  and  training 
materials  to  help  other  State  and  local 
projects  to  adopt  successful  programs.  (3 
points). 

6.  Budget  and  Justification  (Not 
weighted).  The  extent  to  which  the  line 
item  budget  justification  is  reasonable 
and  consistent  with  the  purpose  emd 
program  goal(s)  and  objectives  of  the 
cooperative  agreement.  (Both  programs). 

7.  Human  Subjects  (Not  weighted). 
Does  the  application  adequately  address 
the  requirements  of  Title  45  CFR  Part  46 
for  the  protection  of  human  subjects? 
(Both  programs). 

The  degree  towhich  the  applicant  has 
met  the  CD^j^Ky  requirements 
regarding  t^mclusion  of  women, 
ethnic,  and  n||al  groups  in  any 
proposed  research.  This  includes: 

a.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

b.  The  proposed  justification  when 
representation  is  limited  or  absent. 

c.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

d.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

Program  Performance  Measures 

See  Appendix  C  for  the  framework 
that  will  be  used  for  measuring 
performance  of  the  State  Programs. 
Capacity  Building  Performance 
Measures  for  transitioning  to  basic 


implementation  programs  should 
include  evidence  that  the  applicant  has 
significant  capacity  as  specified  in  the 
Capacity  Building  Program  Recipient 
Activities  1-6  and  the  program 
evaluation  plan  {See  Attachment  10 
located  at  http://www.cdc.gov/nccdphp/ 
dnpa/rf ainformation.htm)  covering  the 
following  measurement  areas: 

1.  Evidence  of  States  conducting 
strategic  planning  activities  to  develop  a 
comprehensive  State  nutrition  and 
physical  activity  plan  to  prevent  and 
control  obesity  and  other  chronic 
diseases. 

2.  Evidence  that  a  quality 
comprehensive  State  nutrition  and 
physical  activity  plan  to  prevent  and 
control  obesity  and  other  chronic 
diseases  promotes  coordination  of 
activities  across  all  relevant  State  and 
community  programs  in  which  relevant 
partners  are  identified  in  substantive 
roles. 

3.  Evidence  of  at  least  one  community 
that  implemented  a  nutrition  and 
physical  activity  plan  for  the  prevention 
and  control  of  obesity  and  other  chronic 
diseases. 

4.  Evidence  of  outcomes/impacts  of  at 
least  one  intervention  evaluating 
nutrition  and  physical  activity  strategies 
to  prevent  or  control  obesity  and  other 
chronic  diseases. 

5.  Evidence  of  State  or  community 
nutrition  and  physical  activity  policies, 
environmental  supports,  and/or 
legislative  actions  that  were  initiated, 
modified,  or  planned  for  the  prevention 
or  control  of  obesity  and  other  chronic 
diseases. 

Five-Year  Performance  Measures  for 
State  Nutrition  and  Physical  Activity 
Programs  include: 

1.  Evidence  that  communities  have 
implemented  a  nutrition  and  physical 
activity  plan  for  the  prevention  and 
control  of  obesity  and  other  chronic 
diseases. 

2.  Evidence  of  outcomes/impacts  of 
interventions  evaluating  nutrition  and 
physical  activity  strategies  to  prevent  or 
control  obesity  and  other  chronic 
diseases. 

3.  Evidence  of  State  or  community 
nutrition  and  physical  activity  policies, 
environmental  supports,  and/or 
legislative  actions  that  were  initiated, 
modified,  or  planned  for  the  prevention 
or  control  of  obesity  and  other  chronic 
diseases. 

4.  Evidence  of  increased  physical 
activity  and  better  dietary  behaviors  in 
communities  reached  through 
interventions. 

5.  Evidence  that  the  levels  of  obesity 
decrease  or  the  rate  of  growth  of  obesity 
is  reduced  in  communities  reached 
through  interventions. 


Component  3 — Well-Integrated 
Screening  and  Evaluation  for  Women 
Across  the  Nation  (WISEWOMAN) 

D.3.  AvailabiHty  of  Fimds 

Approximately  $9,200,000  is  available 
to  fund  approximately  12  awards  for 
grantees  currently  funded  under 
program  announcements  99135,  00115, 
and  01098.  These  grantees  are  only 
eligible  for  the  second  funding  level 
(See  Appendix  A).  To  determine 
eligibility  for  first  or  second  funding 
level  see  Appendices  A  and  B  which  is 
found  at  the  bottom  of  this  document 
and  at  the  CDC  Web  site  address  at 
http://www.cdc.gov/od/pgo/funding/ 
grantmain.htm.  Scroll  down  the  Web 
page  to  "Chronic  Disease  Prevention/ 
Health  Promotion  Heading."  Click  on 
Program  Announcement  Number  03022. 
The  attachments  will  be  located  at  the 
bottom  of  the  program  annoimcement. 
The  project  period  is  five  years.  The 
average  award  for  Standard 
Demonstration  Projects  will  be 
approximately  $500,000.  Projects  that 
screen  substantially  more  women  than 
2,500  per  year  and  exceed  the 
performance  expectations  may  qualify 
for  higher  awards.  Information  on 
performance  expectations  are  found  in 
Appendix  B  which  is  found  at  the 
bottom  of  this  document  and  at  the  CDC 
Web  site  address  http://www.cdc.gov/ 
od/pgo/funding/grantmain.htm.  Scroll     , 
down  the  Web  page  to  "Chronic  Disease 
Prevention/Health  Promotion  Heading." 
Click  on  Program  Announcement 
Number  03022.  The  attachments  will  be 
located  at  the  bottom  of  the  program 
announcement.  The  average  award  for 
Enhanced  Projects  will  be 
approximately  $1,000,000. 

In  addition,  approximately  $750,000 
is  available  in  FY  2003  to  fund  up  to 
three  WISEWOMAN  Projects  at  the  first 
funding  level.  Requests  for  these  funds 
will  be  competitive.  The  project  period 
is  five  years.  In  the  first  year.  Standard 
Demonstration  Project  funding  will 
range  from  $50,000  to  $250,000.  If  all 
performance  measures  (see  Appendix  B) 
are  completed  at  the  first  funding  level, 
applicants  may  apply  for  thfe  second 
funding  level  through  their  continuation 
applications. 

Use  of  Funds 

60/40  Requirements:  Not  less  than  60 
percent  of  cooperative  agreement  funds 
must  be  spent  for  screening,  tracking, 
follow-up,  lifestyle  intervention,  health 
education,  and  die  provision  of 
appropriate  individually  provided 
support  services.  Cooperative  agreement 
funds  supporting  public  education  and 
outreach,  professional  education, 
quality  assurance  and  improvement, 
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surveillance  and  program  evaluation, 
partnerships,  and  management  may  not 
exceed  40  percent  of  the  approved 
budget  (WISEWOMAN  follows  the  same 
legislative  requirements  as  the 
NBCCEDP,  Section  1503(a)  (1)  and  (4)  of 
the  PHS  Act,  as  amended;  see 
http  ://www.  cdc.gov/wisewoman/ 
legisIationhighlight.htm  for  more 
information  on  legislation].  Further 
information  about  the  60/40  distribution 
is  provided  in  the  WISEWOMAN 
Guidance  Document:  Interpretation  of 
Legislative  Language  and  Existing 
Documents.  This  can  be  accessed 
through  the  Internet  at  http:// 
www.cdc.gov/wisewoman  or  by 
contacting  the  program  technical 
assistant  contact  listed  in  Section  "J. 
Where  to  Obtain  Additional 
Information." 

a.  Inpatient  Hospital  Services: 
Cooperative  agreement  funds  must  not 
be  spent  to  provide  inpatient  hospital  or 
treatment  services  [Section  1504g  of  the 
PHS  Act,  as  amended]. 

b.  Administrative  Expense:  Not  more 
than  10  percent  of  the  total  funds 
awarded  may  be  spent  annually  for 
administrative  expenses.  These 
administrative  expenses  are  in  lieu  of 
and  replace  indirect  costs  [Section 
1504(f)  of  the  PHS  Act,  as  amended). 
Administrative  expenses  comprise  a 
portion  of  the  40  percent  component  of 
the  budget. 

c.  Liniit  of  Use  of  Funds  for  (Jase 
Management:  Use  of  Federal  funds  for 
case  management  of  women  without 
alert  values  is  strongly  discouraged. 
This  policy  and  the  definition  of  alert 
values  are  found  on  the  WISEWOMAN 
Web  site  Guidance  Document  at  http:// 
www.  cdc.gov/wisewoman . 

Recipient  Financial  Participation — 
Matching  Requirement 

a.  Recipient  financial  participation  is 
required  for  this  program  in  accordance 
with  the  authorizing  legislation.  Section 
1502(a)  and  (b)  (1),  (2),  and  (3)  or  the 
PHS  Act,  as  amended,  requires 
matching  funds  from  non  sources  in  an 
amoimt  not  less  than  one  dollar  for 
every  three  dollars  of  Federal  funds 
awarded  under  this  program.  However, 
Title  48  of  the  U.S.  Code  1469a  (d) 
requires  DHHS  to  waive  matching  fund 
requirements  for  Guam,  U.S.  Virgin 
Islands,  American  Samoa  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  up  to  $200,000. 

b.  Matcning  funds  may  be  cash,  in- 
kind,  or  donated  services,  or  equipment. 
Contributions  may  be  made  directly  or 
through  donations  from  pubUc  or 
private  entities.  Public  Law  93-638 
authorizes  tribal  organizations 
contracting  under  the  authority  of  Title 


1  to  use  funds  received  under  the  Indian 
Self-Determination  Act  as  matching 
funds. 

c.  All  costs  used  to  satisfy  the 
matching  requirements  must  be 
dociunented  by  the  applicant  and  will 
be  subject  to  audit.  Specific  rules  and 
regulations  governing  the  matching  fund 
requirement  are  included  in  the  PHS 
Grants  Policy  Statement,  Section  6. 
Matching  funds  are  not  subject  to  the 
60/40  requirements  described  above 
under  "Use  of  Funds."  For  further 
information  about  the  matching  fund 
requirement,  see  the  WISEWOMAN 
Guidance  Document. 

Direct  Assistance 

No  direct  assistance  funds  will  be 
awarded  in  lieu  of  financial  assistance 
to  successful  WISEWOMAN  component 
recipients. 

E.3.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
imder  "1.  Recipient  Activities,"  and 
CDC  will  be  responsible  for  the 
activities  listed  under  "2.  CDC 
Activities." 

Standard  Project 

Standard  Demonstration  Project 
(available  for  new  applicants  in  FY  2003 
and  FY  2004,  not  available  for  new 
applicants  in  FY  2005  or  later). 

The  major  goal  of  a  Standard 
Demonstration  Project  is  to  demonstrate 
the  effectiveness  of  operational 
approaches  to  conducting  the  following 
activities  for  women  aged  40-64  who 
participated  in  the  NBCCEDP:  Outreach, 
screenings  for  blood  pressiu^, 
cholesterol,  smoking,  and  other 
conditions  (when  appropriate);-referral; 
lifestyle  intervention  (to  include 
promotion  of  heart-healthy  diet, 
increased  physical  activity,  and  tobacco 
cessation);  tracking  and  follow-up; 
evaluation;  professional  and  public 
education;  and  community  engagement. 

Enhanced  Project 

One  major  goal  of  an  Enhanced 
Project  is  to  use  scientifically  rigorous 
methods  to  test  the  effectiveness  and 
cost-effectiveness  of  a  behavioral  or 
lifestyle  intervention  that  is  grounded  in 
the  social  and  cultural  context  of  the 
target  population  and  aimed  at 
preventing  cardiovascular  disease.  The 
other  major  goal  is  to  translate  and 
transfer  successful  interventions  and 
program  strategies  to  other  programs 
that  serve  financially  disadvantaged 
women.  Some  important  resources  for 
imderstanding  the  scope  of  these 
translation  and  transfer  activities  can  be 


found  at  http://www.replication.org/ 

infores.html  and  http:// 

www.  replication .  org/pdf/tool.pdf. 

1.  Recipient  Activities  for  Standard 
Demonstration  Projects  and  Enhanced 
Projects:  a.  Develop  a  preventive  health 
services  program  or  a  preventive  health 
services  research  study/studies  to 
include  cardiovascular  disease  risk 
factor  screening  with  mandatory' 
cholesterol  and  blood  pressure 
measurements  built  upon  an  extremely 
strong  State,  Territorial,  or  Tribal  Breast 
and  Cervical  Cancer  Early  Detection 
Program  with  evidence  provided  of  the 
strength  of  the  BCCEDP  Program. 

b.  Staff  with  at  least  two  professional 
staff  members  to  work  full-timcon 
WISEWOMAN  (one  of  whom  should  be 
a  full-time  program  coordinator  and  the 
other  should  have  experience  in 
nutrition,  physical  activity,  or  health 
education),  or  a  plan  for  hiring  such 
staff  members.  If  staff  must  be  hired, 
describe  the  staff  that  will  manage  the 
program  imtil  the  hiring  is  completed. 
Describe  the  WISEWOMAN  evaluation 
team  and  provide  information  on  their 
experience  and  academic  degrees. 

c.  Work  with  health  care  systems  that 
can  effectively  deliver  WISEWOMAN 
services  and  that  target  the  population 
in  need  of  these  services.  This  can  best 
be  accomplished  by  working  with  a 
health  care  system  in  which  the  State, 
Territory,  or  Tribal  BCCEDP  has 
previously  been  effective  and  that  has 
successfully  engaged  the  conmiunity  to 
provide  additional  services/support  to 
the  population  in  need. 

d.  Establish  a  cardiovascular  disease 
prevention  program  as  the  primary 
focus,  with  culturally  appropriate 
interventions  addressing  multiple  risk 
factors  that  must  include  physical 
inactivity,  poor  nutrition  (high  intake  of 
saturated  fat  and  low  intake  of  h^it  and 
vegetables),  and  tobacco  use.  Other 
cardiovascular  risk  factors  may  be 
addressed  such  as  overweight  or 
obesity,  and  pre-diabetes  or 
undiagnosed  diabetes. 

Recipients  may  develop  other 
preventive  services  to  be  delivered,  such 
as  intervention  services  aimed  at 
prevention  or  relief  of  the  following: 
Osteoporosis,  arthritis,  influenza  or 
other  diseases  for  which  vaccines  are 
readily  available,  or  other  significant 
conditions/diseases  which  affect  large 
niunbers  of  older  women. 

e.  States,  Territories,  and  Tribal 
Agencies  should  implement  screening, 
referral,  and  follow-up  according  to  the 
recommendations  of  the  National 
Cholesterol  Education  Program  (NCEP) 
of  the  National  Heart,  Liuig,  and  Blood 
Institute  for  cholesterol  screening  using 
the  Adult  Treatment  Panel  HI  (ATP-III) 
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and  the  recommendations  set  forth  for 
hypertension  according  to  the  6th  Joint 
National  Report  on  the  Detection, 
Evaluation  and  Treatment  of  High  Blood 
Pressure  published  by  the  National 
Institutes  of  Health,  National  Heart, 
Lung,  and  Blood  Institute.  The 
guidelines  can  be  obtained 
electronically  at  http:// 
www.nhlbi.nih.gov/guideUnes/ 
index.htm.  National  guidelines  for 
addressing  other  risk  factors  can  be 
found  at  http://www.cdc.gov/ 
wisewon^an.  Laboratories  must  be 
accredited  under  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA)  and  meet  all  applicable  Federal 
and  State  quality  assurance  standards  in 
the  provision  of  any  test  performed. 
However,  if  a  new,  improved,  or 
superior  screening  procedure  becomes 
widely  available  and  is  recommended 
for  use.  this  superior  procedures  will  be 
utilized  in  the  program.  [Section  1503(b) 
of  the  PHS  Act,  as  amended.] 

f.  Recipients  should  design  culturally 
appropriate  lifestyle  interventions 
aimed  at  lowering  blood  pressure  or 
cholesterol,  improving  physical  activity 
or  nutrition,  or  achieving  smoking 
cessation  in  a  similar  target  population. 
A  New  Leaf  Choices  for  Healthy  Living 
is  an  example  of  an  intervention  that 
has  been  effective  in  improving 
nutrition  [see  http:// 
www.hpdp.unc.edu/wisewoman/ 
newleaf.htm). 

Alternatively,  the  intervention  can  be 
newly  designed  if  it  incorporates  sound 
theoretical  principles  of  behavioreil 
change  such  as  use  of  the  socio-ecologic 
model  to  intervene  at  multiple  levels, 
individual  tailoring,  self-efficacy,  self- 
monitoring  and  reinforcement, 
readiness  for  change,  small  achievable 
steps,  social  support,  collaborative  goal 
setting,  and  strategies  to  overcome 
barriers  (see  monograph  entitled 
Integrating  Cardiovascular  Disease 
Prevention  into  Existing  Health 
Services:  The  Experience  of  the  North 
Carolina  WISEWOMAN  Program  at 
http://www.hpdp.unc.edu/wisewoman/ 
manual.htm.  If  applying  as  a  Standard 
Best  Practices  project  (available  in  FY 
2005  and  later),  interventions  should  be 
designed  following  WISEWOMAN 
recommended  best  practices  (available 
in  FY  2005). 

g.  Recipients  should  propose  methods 
aimed  at  sustaining  behavioral  change. 
Maintaining  behavioral  change  should 
involve  strategies  to  provide  the 
participant  with  ongoing  contact  such  as 
with  health  facility  staff  or  community 
health  workers  (either  in  person  or  by 
mail)  and  to  educate  regarding  relapse 
prevention.  The  use  of  computer- 
tailored  education  can  be  especially 


useful  (to  view  recommendations 
detailed  in  the  monograph  entitled 
Integrating  Cardiovascular  Disease 
Prevention  into  Existing  Health 
Services:  The  Experience  on  the  North 
Carolina  WISEWOMAN  Program  see 
http://www.hpdp.unc.edu/wisewoman/ 
manual.htm. 

Environmental  supports  aimed  at 
sustaining  behavioral  change  such  as 
increased  walking,  healthier  food 
choices,  and  smoking  cessation  should 
also  be  considered.  These  might  include 
activities  such  as  improving  the  safety 
of  neighborhoods,  advocating  for 
walking  groups  at  shopping  malls, 
improving  the  quality  of  foods  in  local 
grocery  stores  and  changing  community 
norms  around  tobacco.  Although 
WISEWOMAN  applicants  may  not  be 
able  to  completely  fund  these 
environmental  strategies  due  to 
restrictions  on  the  use  of  funds  [see  60/ 
40  Requirement  in  under  "Use  of 
Funds"),  they  may  be  able  to  establish 
strong  partnerships  with  other  CDC 
programs  in  their  health  department  or 
agency  that  use  community 
environmental  and/or  policy 
approaches  [e.g.,  Nutrition/Physical 
Activity/Obesity,  Tobacco  Control. 
Diabetes,  and  Cardiovascular  Health). 

h.  Recipients  should  propose  methods 
aimed  at  sustaining  the  program  in 
futvu-e  years.  Methods  include  using  the 
principles  of  community  engagement 
(for  more  information,  see  CDC's 
monograph  entitled  "Principles  of 
Community  Engagement"  at  http:// 
www.  cdc.gov/phppo/pce/index.  h  tm . 
Emphasis  should  be  placed  on 
developing  traditional  and  non- 
traditional  partnerships  in  the 
community  through  partnering  with 
other  CDC  funded  programs. 

i.  Plan  or  conduct  evaluation 
strategies  to  include  reporting  of 
suggested  minimum  data  elements  and 
cost  information  (see  WISEWOMAN 
Guidance  Document  at  http:// 
www.cdc.gov/wisewoman  for  a  list  of 
the  suggested  minimum  data  elements). 
Other  evaluations  are  strongly 
encouraged  and  might  include  measiues 
of  program  feasibility  and  acceptability, 
mapping  neighborhood  assets  to 
determine  resources  before  and  after 
program  implementation,  increases  in 
partnerships  as  a  result  of  the  program, 
improvements  in  medical  care,  the 
usefulness  of  community  health  workers 
in  the  program,  increases  in  knowledge 
of  providers,  improvements  in 
participant's  self-efficacy,  and  so  forth; 

j.  Formalize  plans  for  Recipient 
Activities  (a)  to  (i)  through  development 
of  program  protocols  or  conduct 
program  operations  according  to 
previously  developed  and  approved 


program  protocols.  Newly  funded 
projects  should  conduct  all  program 
startup  activities  as  detailed  on  page  18 
of  the  monograph  Integrating 
Cardiovascular  Disease  Prevention  into 
Existing  Health  Services:  The 
Experience  of  the  North  Carolina 
WISEWOMAN  Program  at  http:// 
www.cdc.gov/phppo/pce/index.htm  and 
should  be  prepared  to  pilot  test  their 
methods. 

k.  Work  collaboratively  with  other 
State,  Territorial,  or  Tribal 
WISEWOMAN  program  staff  and 
partners  (such  as  CDC  contractors)  to 
develop  methods  that  have  the  potential 
to  be  implemented  in  other 
WISEWOMAN  programs. 

2.  CDC  Activities:  a.  Convene 
workshops,  trainings,  and/or 
teleconferences  of  the  funded  projects 
for  sharing  of  information  and  solving 
problems  of  mutual  concern. 

b.  Provide  ongoing  consultation  and 
technical  assistance  to  plan,  implement, 
and  evaluate  progi'am  activities. 

c.  Conduct  site  visits  to  assess 
program  progress  and  mutually  resolve 
problems,  as  needed,  and/or  coordinate 
reverse  site  visits  to  CDC  in  Atlanta.  GA. 

d.  Assist  in  the  development  of  a 
rese£u-ch  study  protocol  for  IRB  review 
by  all  cooperating  institutions 
participating  in  the  research  project.  If 
CDC  IRB  review  is  necessary,  the  CDC 
IRB  will  review  and  approve  the 
protocol  initially  and  on  at  least  an 
annual  basis  imtil  the  research  project  is 
completed.  For  more  detailed 
information  on  the  CDC  IRB  see  http:/ 
/www.cdc.gov/od/ads/hsr2.htm. 

e.  Collaborate  with  WISEWOMAN 
projects  in  the  analysis  of  data  and 
development  of  abstracts  and 
publications  that  informs  the  program, 
public,  scientific  conununity,  and 
Congress  as  to  program  progress  and 
results. 

f.  Copy  and  distribute  materials 
developed  by  State.  Territorial,  or  Tribal 
WISEWOMAN  projects  for  the  purpose 
of  aiding  other  WISEWOMAN  projects 
and  public  health  partners. 

F.3.  Content 

Applications.  The  program 
?mnouncement  title  and  number  must 
appear  in  the  application.  Use  the 
information  in  the  "Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria"  sections  to  develop 
the  content.  Yoiu-  narrative  should  be  no 
more  than  30  double-spaced  pages, 
printed  on  one  side,  with  one-inch 
margins,  and  unreduced  font. 

WISEWOMAN  Application  Outline: 
Please  provide  the  following 
information  and,  as  appropriate,  a 
preliminary  but  realistic  time-phased 


work  plan  that  addresses  all  of  the 
points  below.  Only  existing 
WISEWOMAN  projects  are  required  to 
provide  WISEWOMAN-specific 
information  requested  below. 
Applicants  may  apply  for  either  the 
Standard  Demonstration  Project  or  the 
Enhanced  Project,  but  not  both. 

1 .  Background  and  Need.  Provide  a 
brief  description  of  the  extent  of  the 
disease  burden  and  the  need  among  the 
priority  populations  and  the  background 
of  the  healUi  care  system  to  include: 

a.  The  number  of  uninsured  women 
living  in  the  State/Territory /Tribal  area 
by  race/ethnicity  by  two  age  categories 
if  possible,  i.e.  40-49  years  and  50-64 
years. 

b.  The  current  health  care  system  in 
which  State,  Territorial,  or  Tribal 
BCCEDP  and  WISEWOMAN  sites 
operate  (e.g.  are  the  sites  county  health 
department  clinics,  community  health 
centers,  private  providers,  managed  care 
organizations,  etc.)  and  the 
appropriateness  of  the  health  care 
system  for  implementing  effective 
interventions,  adhering  to  program 
protocols,  tracking  difficult  to  reach 
women,  and  providing  timely 
information  on  women  who  have  high 
values  of  cholesterol  and  blood 
pressure. 

c.  Community  involvement  or 
engagement  in  the  BCCEDP  and/or 
WISEWOMAN  project  to  include  use  of 
community  health  workers,  use  of 
community  members,  engagement  in 
partnership  activities  with  conmnmity 
agencies  that  serve  financially 
disadvantaged  women,  use  of  referral 
systems  to  other  community  services, 
and  so  forth. 

2.  Infrastructure.  Docimient  the 
current  State,  Territorial,  or  Tribal 
BCCEDP  and  WISEWOMAN  (if 
applicable)  infrastructure  including: 

a.  An  organizational  chart  that  shows 
the  location  of  The  WISEWOMAN 
Program  in  relationship  to  the  agency's 
health  promotion  section,  chronic 
disease  section,  minority,  or  women's 
health  section.  Breast  and  Cervical 
Cancer  Early  Detection  Program,  and  to 
other  programs  that  address  chronic 
disease  (e.g.  cardiovascular  health, 
tobacco,  physical  activity,  nutrition,  5  A 
Day,  diabetes,  and  obesity).  Describe 
lines  of  communication  between 
WISEWOMAN  and  the  above- 
mentioned  sections  and  programs. 

b.  The  number  of  BCCEDP  and 
WISEWOMAN  sites  in  operation  as  of 
the  January  preceding  the  date  of  this 
application. 

c.  The  total  number  of  political 
subdivisions  (e.g.,  counties)  and  the 
number  of  these  subdivisions  that  had  a 
BCCEDP  site  and  the  number  that  had 


a  WISEWOMAN  site  as  of  January 
preceding  the  date  of  this  application. 

d.  During  the  most  recent  program 
year  include: 

(1)  The  number  of  women  served  by 
BCCEDP  and  The  WISEWOMAN 
Programs  in  the  State,  Territory,  or 
Tribal  area  (provide  data  for  each  of  the 
past  5  years,  if  available). 

(2)  The  racial/ethnic  characteristics  of 
the  population  served  (include 
educational  Characteristics,  if  available). 

(3)  The  percentage  of  women  with  a 
positive  mammogram  or  pap  test  who 
did  not  go  on  for  further  diagnostics  and 
reasons  why  women  did  not  go  on; 

(4)  The  percentage  of  women  with  a 
WISEWOMAN  alert  value  who  did  not 
go  on  for  further  diagnostics  and  reasons 
why  women  did  not  go  on. 

(5)  The  average  length  of  time 
between  a  positive  mammogram  or  Pap 
test  and  the  receipt  of  a  diagnostic  test. 

(6)  The  average  length  of  time 
between  detection  of  a  WISEWOMAN 
alert  value  and  the  receipt  of  diagnostic 
test  (see  WISEWOMAN  Guidance 
Document  at  http://www.cdc.gov/od/ 
ads/hsr2.htm  for  the  definition  for  alert 
values). 

3.  Program  Planning  for  Upcoming 
Year.  Describe  how  the  program  will 
decide  or  is  currently  conducting  the 
following: 

a.  Site  selection,  the  approximate 
number  of  sites  to  receive 
WISEWOMAN  services,  the 
characteristics  of  the  sites,  the 
proportion  of  Statis  or  Territorial 
BCCEDP  sites  that  will  receive 
WISEWOMAN  services,  and  estimated 
niunber  of  women  who  are  expected  to 
receive  such  services  during  the 
upcoming  year. 

b.  Screening  and  intervention  services 
and  start-up  activities  (if  applying  for 
Standard  Demonstration  Project  funding 
level;  see  checklist  of  start-up  activities 
in  the  WISEWOMAN  Guidance 
Document  at  http://www.cdc.gov/ 
wisewoman  to  be  provided  along  with  a 
time  line  for  determining  and 
implementing  start-up  activities, 
screening  and  intervention  services 
[allowable  screening  and  diagnostic 
procedures  for  the  demonstration 
programs  include  resting  pulse,  blood 
pressure,  serima  total  cholesterol,  HDL- 
cholesterol,  LDL-cholesterol,  height  and 
weight  measurements,  automated  blood 
chemistry  (to  assess  fasting  blood 
glucose,  potassium,  calcium,  creatinine, 
luic  acid,  triglyceride,  or  micronutrient 
levels),  urine  analysis  (including  urine 
cotinine),  and  paper  and  pencil  tests, 
interviews,  or  computerized  methods 
that  measure  level  of  physical  activity, 
dietary  intake,  smoking,  osteoporosis 
risk  status,  immunization  status,  or 


other  chronic  disease  risk  factors  or 
preventable  health  problems.  The  use  of 
program  funds  for  other  tests  will 
require  substantial  justification  by  the 
program.  The  schedule  of  fees/charges 
should  not  Exceed  the  maximum 
allowable  charges  established  by  the 
Medicare  Program  for  the  same  or 
similar  laboratory  tests.  (Fees/charges 
for  services  covered  by  Medicare  may 
vary  by  location,  thus.  States  or 
Territories  should  determine  the 
appropriate  reimbursement  rates  for 
their  areas.) 

c.  A  pilot  study  to  test  proposed 
methods. 

d.  Inclusion  of  letters  df  support  for 
WISEWOMAN  from  a  substantial 
number  of  State/Territorial  BCCEDP  site 
directors  and  medical  staff. 

e.  Methods  for  tracking  women 
through  the  system  and  after  they  leave 
the  system  ((for  the  purpose  of  bringing 
them  back  for  further  screening  and 
intervention)(Standard  Projects  should 
ensure  that  at  least  60  percent  of  new 
women  receive  the  complete 
intervention)],  for  flagging,  tracking,  and 
managing  women  who  need  immediate 
referral  because  of  extremely  high  blood 
pressure  (>180  systolic  blood  pressure 
or  110  diastolic  blood  pressure), 
cholesterol  (>400  mg/dL),  or  glucose 
levels  (>375  mg/dL). 

f.  Program  tracking  to  determine 
which  women  receive  which 
interventions;  routine  reporting  on  the 
progress  of  the  program  (see  suggested 
quarterly  report  format  in 
WISEWOMAN  Guidance  Document  at 
http://www.cdc.gov/wisewoman  and 
reporting  of  minimum  data  elements. 
These  minimum  data  elements  will 
yield  the  performance  measures  that 
will  determine  whether  a  project 
qualifies  for  additional  funding.  The 
complete  set  of  performance  measures 
are  detailed  in  Appendix  B. 

4.  Screening  and  Intervention. 
Document  the  ability  of  the  program  to 
screen  and  intervene  upon  women 
enrolled  in  the  WISEWOMAN  program 
including  implementation  of 
WISEWOMAN  screening  activities,  the 
rationale  and  guidelines  for 
implementing  WISEWOMAN 
intervention  activities,  methods  for 
reaching  women  from  the  State  or 
Territorial  BCCEDP  for  the  purpose  of 
WISEWOMAN  screening  and 
intervention  and  the  use  of  outreach  and 
community  health  workers  to  address 
barriers  to  program  involvement, 
barriers  to  behavioral  change,  and 
barriers  to  maintaining  contact  for 
future  health  screenings  and 
interventions. 

5.  Evaluation — (Standard  Program): 
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a.  Describe  the  current  evaluation 
team  or  propose  a  plan  to  estabUsh  the 
evaluation  team  using  criteria  such  as 
prior  work  experience,  professional 
training,  and  academic  degrees. 

b.  Describe  the  current  evaluation 
plan  or  propose  an  evaluation  plan  that 
includes  clearly  stated  evaluation 
objectives  with  a  time  line  for  the 
collection  of  data  throughout  the 
project. 

c.  Describe  the  current  database  or 
propose  a  database  that  details  data 
elements,  methods  for  data 
management,  the  creation  of  unique 
identifiers,  methods  for  identifying 
women  who  need  immediate  treatment, 
and  other  important  data  procedures. 

6.  Evaluation— (Enhanced  Program): 
Submit  an  evaluation  design  to:  (1) 
Examine  the  impact  of  chronic  disease 
risk  factor  intervention(s)  on  lowering 
blood  pressure,  improving  cholesterol 
levels  (lowering  total  cholesterol  levels 
and  raising  HDL  cholesterol  levels),  and 
improving  other  risk  factors  such  as 
poor  nutrition  and  inadequate  physical 
activity  at  six  and  twelve  months  after 
intervention  and  program  strategies.  The 
plan  for  effectiveness  should  include: 

a.  The  extent  to  which  a  university  or 
Prevention  Research  Center  will  be 
involved  in  the  evaluation  design. 

b.  The  preliminary  evaluation 
questions  to  be  answered. 

c.  The  type  of  evaluation  design  (e.g. 
randomized  controlled  design)  and 
rationale  for  using  this  type  of  design. 

d.  Length  of  follow-up  and 
measurement  intervals. 

e.  Protocol  used  to  ensure  that  the 
maximum  number  of  women  will  return 
for  each  evaluation. 

f.  Statistical  techniques  that  will  be 
used  to  analyze  the  data  with 
preliminary  estimates  of  the  sample  size 
needed  to  achieve  adequate  statistical 
power.  To  obtain  the  statistical  power  to 
evaluate  the  intervention,  the  program 
should  add  cholesterol  and  blood 
pressure  screenings  {and  other  optional 
screenings,  if  desired)  to  a  sufficiently 
large  number  of  State  or  Territorial 
BCCEDP  sites  to  provide  adequate 
statistical  power  for  evaluating  program 
effectiveness.  States  or  Territories  may 
want  to  consider  including  a  total  of  at 
least  20  sites.  The  study  design  for  this 
type  of  evaluation  might  include  women 
from  a  number  of  sites  assigned  to 
intervention  (i.e.,  the  special 
intervention  group)  compared  to  women 
from  a  number  of  sites  assigned  to  usual 
standard  practice  (i.e.,  the  usual  care 
group  or  comparison  group).  Other 
study  designs  may  be  proposed 
including  randomizing  women  to  each 
of  arm  of  the  study.  A  method  of 
collecting  information  for  the  purpose  of 


program  evaluation  should  be 
developed  and  implemented.  Voluntary 
reporting  of  Minimum  Data  Elements  is 
recommended  as  part  of  the  program 
evaluation.  The  plan  for  translation  and 
transferring  successful  strategies  should   . 
include: 

(1)  The  extent  to  which  the  evaluation 
team  includes  staff  with  expertise  in 
translation  and  transfer  activities; 

(2)  Clear  objectives  regarding 
translating  strategies  into  products  using 
lay  language,  compiling  information  in 
clear,  user-friendly  format,  testing  of  the 
translation  package  for  usability; 

(3)  Methods  for  providing  technical 
assistance,  orientation  and  training  on 
implementing  and  ensuring  fidelity 
with  regard  to  implementing  the 
translation  package; 

(4)  Methods  for  evaluating  and 
refining  the  tremslation  package  and 
plans  for  dissemination  of  the  final 
package; 

(5)  A  timeline  with  regard  to 
translation  and  transfer  activities.  Some 
important  resources  for  understanding 
the  scope  of  these  translation  and 
transfer  activities  are  found  at  http:// 
www.replication.org/infores.htmI  and 
http://www.replication.org/pdf/tool.pdf. 

7.  Collaborative  Efforts.  Provide  a 
concise  collaboration  plan  that 
addresses  program  methods  and 
analyzing  and  publishing  data  with  CDC 
and  others.  The  following  areas  should 
be  addressed: 

a.  Meeting  and  teleconferences 
attendance  for  the  purpose  of 
developing  forms,  tracking  systems, 
measurements,  policy,  etc. 

b.  Analyzing  data  and  co-authoring 
abstracts  and  publications;  sharing 
information  with  CDC  and  its 
contractors  (stripped  of  identifying 
information)  on  a  twice-yearly  basis. 

c.  Plans  to  collaborate  with  other 
health  promotion  experts  in  the  health 
agency  including  nutritionists,  physical 
activity  experts,  tobacco  control  experts, 
and  others  who  promote  a  healthy 
lifestyle  through  better  eating,  weight 
management,  physical  activity,  and  - 
smoking  cessation. 

d.  For  Enhanced  projects,  plans  for 
developing  a  monograph  and/or  training 
on  methods  to  help  other  projects  adopt 
successful  program  practices  (See 
example  "Integrating  Cardiovascular 
Disease  Prevention  into  Existing  Health 
Services:  The  Experience  of  the  North 
Carolina  WISEWOMAN  Program"  at 
http://www.hpdp.unc.edu/wisewoman/ 
manual.htm. 

8.  Budget  and  Justification:  Provide  a 
detailed  budget  and  line-item 
justification  that  is  consistent  with  the 
stated  objectives,  purpose,  and  planned 
activities  of  the  project.  Applicants 


should  note  the  following  budget- 
related  issues: 
a.  Budget  for  the  following  travel: 

(1)  Up  to  two  persons  to  attend  the 
Nutrition  and  Public  Health  Course  that 
is  sponsored  by  the  University  of  North 
Carolina  Prevention  Research  Center 
and  the  Centers  for  Disease  Control  and 
Prevention.  This  is  a  five-day  course. 
For  more  information  see  http:// 
www.hpdp.unc.edu/nph.  Future  topics 
and  place  to  be  determined.  This  is  a 
mandatory  training  course  that  provides 
training  with  regard  to  WISEWOMAN 
Best  Practices. 

(2)  Up  to  two  persons  to  participate  in 
the  annual  WISEWOMAN  Project 
Directors  Meeting  that  is  held  in 
conjunction  with  NCCDPHP  Annual 
Chronic  Disease  Conference  (four  days) 
or  other  CDC  Conferences.  Details  are 
provided  at  http://www.cdc.gov/ 
nccdphp/conference/index.htm.  This  is 
a  mandatory  meeting  for  the  purpose  of 
sharing  projects  successes  and 
challenges. 

(3)  One  person  to  attend  the  Physical 
Activity  and  Public  Health  Course  that 
is  sponsored  by  the  University  of  South 
Carolina  Prevention  Research  Center 
and  the  Centers  for  Disease  Control  and 
Prevention.  This  is  an  eight-day 
Postgraduate  Course  on  Research 
Directions  and  Strategies  and  a  six-day 
Practitioner's  Course  on  Community 
Interventions.  See  http:// 

preven  tion.sph.sc.  edu/seapines/ 
index.htm.  Or  one  person  to  participate 
in  a  non-CDC  sponsored  professional   - 
meeting  directly  relevant  to  the 
program.  (A  tobacco  cessation  training 
course  is  highly  recommended.) 

(4)  Cost  Data  and  Minimum  Data 
Elements:  Budget  for  collecting  and 
reporting  cost  data  and  minimum  data 
elements.  (See  WISEWOMAN  Guidance 
Document  at  http://www.cdc.gov/ 
wisewoman  for  list  of  minimum  data 
elements.)  Section  1505  [42  U.S.C. 
300n-l]  requires  that  applicants  provide 
assurance  that  the  grant  funds  be  used 
in  the  most  cost-effective  manner. 

G.3.  Evaluation  Criteria 

Applications  received  from  current 
grantees  that  are  funded  under  program 
announcements  00115,  99135,  and 
01098  will  be  reviewed  utilizing  the 
Technical  Review  process.  For 
applicants  that  apply  competitively  as 
Standard  Demonstration  Projects  or 
Enhanced  Projects,  an  independent 
objective  review  group  appointed  by 
CDC  will  evaluate  each  application 
individually  using  the  following 
criteria: 

1.  Program  Plan  (35  points).  The 
extent  to  which  the  applicant  has 
addressed  Recipient  Activities  l.a 
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through  l.j  and  items  3.a  through  3.g  in 
the  Application  Content  sections. 

2.  Screening  and  Intervention 
(Standard  Projects:  25  points  and 
Enhanced  program:  15  points).  The 
extent  to  which  the  applicant  has 
addressed  Recipient  Activities  l.b 
through  l.f  and  items  4  in  the 
Application  Content  sections. 

3.  Evaluation  Plan — (Standard 
Program:  15  points).  The  extent  to 
which  the  applicant  has  addressed 
Recipient  Activities  1  .h  and  items  5  in 
the  Application  Content  sections. 

Evaluation  Plan — (Enhanced 
Program — 25  points).  The  extent  to 
which  the  applicant  has  addressed 
Recipient  Activities  l.h  and  items  6  in 
the  Application  Content  sections. 

4.  Background,  Need,  and  Potential 
for  Community  Involvement  (10  points). 
The  extent  to  which  the  applicant  has 
addressed  Recipient  Activities  l.a  and 
items  l.a  through  l.c  in  the  Application 
Content  sections. 

5.  Infrastructure  (10  points).  The 
extent  to  which  the  applicant  has 
addressed  Recipient  Activities  1  .b  and 
l.d  and  items  2. a  through  2.c  in  the 
Application  Content  sections. 

6.  Collaborative  Efforts  (5  points).  The 
extent  to  which  the  applicant  has 
addressed  Recipient  Activities  1  .a  and 
items  7  in  the  Application  Content 
sections. 

7.  Human  Subjects  (not  scored).  Does 
the  application  adequately  address  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  human  subjects?  Not 
scored;  however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable. 
Does  the  application  adequately  address 
the  CDC  Policy  requirements  regarding 
the  inclusion  of  women,  ethnic,  and 
racial  groups  in  the  proposed  research? 
This  includes: 

1.1  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

1.2  The  proposed  justification  when 
representation  is  limited  or  absent. 

1.3  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measiue  differences  when  warranted. 

1 .4  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  includes  the  process 
recognition  of  mutual  benefits. 

Component  4: — State-Based  Oral 
Disease  Prevention  Program  D.4.    . 
Availability  of  Funds 

Approximately  $2,600,000  is  available 
in  FY  2003  to  fund  approximately  13 
Part  1  Capacity  Building  Program 


awards.  It  is  expected  that  the  Capacity 
Building  Program  average  award  will  be 
$200,000,  ranging  fi-om  $65,000  to 
$400,000.  Funding  estimates  may  vary 
and  are  subject  to  change. 

No  funding  is  available  in  FY  2003  for 
Part  2  Basic  Implementation  Program 
awards.  Pending  available  funding 
resources,  applications  will  be  accepted 
in  years  two  through  five. 

Use  of  Funds 

Applicants  may  not  use  these  funds  to 
supplant  oral  health  program  funds 
from  local.  State,  or  Federal  sources. 
Applicants  must  maintain  current  levels 
of  support  dedicate  to  oral  health  from 
other  funding  sources.  Funding  received 
under  this  program  announcement 
cannot  be  used  for  the  purchase  of 
dental  services,  dental  sealant 
equipment,  or  materials. 

Recipient  Financial  Participation 

Applicants  requesting  funding  for 
commimity  water  fluoridation 
equipment  will  be  required  to  provide 
matching  funds.  Matching  funds  are 
required  from  State  and/or  local  sources 
in  an  amoimt  of  not  less  than  one  dollar 
for  each  four  dollars  of  Federal  funds 
awarded  for  community  water 
fluoridation  equipment  under  this 
program  announcement. 

Matching  funds  are  required  fi-om 
State  and/or  local  sources  in  an  amount 
of  not  less  than  one  dollar  for  each  four 
dollars  of  Federal  funds  awarded  for  a 
Basic  Implementation  Program. 

Matching  funds  may  be  in  cash  or  its 
equivalent,  including  donated  or  in- 
kind  appropriate  equipment,  supplies, 
and  or  services.  Do  not  include  funds 
from  other  Federal  sources  including 
the  Preventive  Health  and  Health 
Services  Block  Grant. 

CDC  funding  covers  some  of  the  costs 
of  oral  health  core  capacity, 
infi"astructure,  and  community-based 
prevention  interventions,  but  it  is  not 
intended  to  fully  support  all  aspects  of 
the  oral  health  program. 

Direct  Assistance 

You  may  request  Federal  personnel  as 
direct  assistance  in  years  two  through 
five,  in  lieu  of  a  portion  of  financial 
assistance. 

To  request  new  direct-assistance 
assignees,  include: 

a.  Number  of  assignees  requested. 

b.  Description  of  the  position  and 
proposed  duties. 

c.  Ability  or  inability  to  hire  locally 
with  financial  Assistance. 

d.  Justification  for  request. 

e.  Organizational  chart  and  name  of 
intended  supervisor  opportunities  for 
training,  education,  and  work. 


f.  Opportimities  for  training, 
education,  and  work  experience  for 
assignees. 

g.  Description  of  assignee's  access  to 
computer  equipment  for  communication 
with  CDC  (e.g.,  personal  computer  at 
home,  personal  computer  at 
workstation,  shared  computer  at 
workstation  on  site,  shared  computer  at 
a  central  office). 

E.4.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  l.a  and  l.b  (Recipient  Activities), 
and  CDC  will  be  responsible  for  the 
activities  listed  under  2.  CDC  Activities. 

l.a.  Part  1  Capacity  Building  Program 
Recipient  Activities  and  Performance 
Measures: 

(1)  Develop  oral  health  program 
leadership  capacity.  Develop  a  State  oral 
health  team.  Leadership  capacity  should 
include:  (a)  full-time  dental  director 
(oral  health  professional  with  public 
health  training);  (b)  .25  time 
epidemiologic  support  at  a  minimum; 
(c)  demonstrated  access  to  at  least  .50 
time  of  a  water  fluoridation  engineer/ 
specialist  or  coordinator,  and  (d) 
demonstrated  access  to  appropriate 
program  support,  .50  to  one  time  dental 
sealant  coordinator,  .25  time  capacity 
for  health  education,  health 
communication,  and  .25  time  support 
staff,  through  leveraging  of  dollars, 
shared  dedicated  resoiux;es  and  letters 
of  support. 

Performance  will  be  measured  by 
evidence  of  established  leadership 
capacity.  Evidence  of  leadership 
capacity  can  be  shown  by:  The 
composition  of  an  oral  health  program 
team  consistent  with  (1)  above. 

(2)  Describe  the  oral  disease  burden, 
health  disparities,  and  unmet  needs  in 
the  State.  Describe  the  oral  disease 
biu-den  within  the  State  and  document 
unmet  oral  health  needs  of  target 
populations  and  existing  oral  health 
assets  (e.g.,  professional  dental/dental 
hygiene  schools,  prevention 
interventions  undertaken  within  the 
State). 

Performance  will  be  measured  by 
evidence  that  State  oral  disease  burden 
has  been  accurately  described.  Evidence 
can  be  shown  by:  (a)  a  publicly  available 
disease  burden  document  describing 
oral  disease  biu-den  and  oral  health 
disparities,  issued  in  the  past  five  years 
using  the  most  recent  data,  preferably 
data  no  more  than  five  years  old:  and  fb) 
dociunent  includes  oral  health  status 
with  indicators  consistent  with  the 
National  Oral  Health  System  (NOHSS). 
the  Water  Fluoridation  Reporting 
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System  (WFRS),  and  the  ASTDD  State 
Synopsis. 

(3)  Develop  or  update  a 
comprehensive  State  Oral  Health  Plan. 
Develop  or  update  a  comprehensive 
State  Oral  Health  Plan  for  oral  health 
promotion,  disease  prevention,  and 
control  that  includes  specific  objectives 
for  hiture  reductions  in  oral  disease  and 
related  risk  factors  and  objectives  for  the 
promotion  of  oral  health.  The  plan 
should  provide  specific,  measurable, 
and  time-phased  objectives  to 
accomplish  each  goal  related  to  the  logic 
model  (see  http://www.cdc.gov/ 
OralHealth/index.htm  for  additional 
information).  In  addition,  develop  a 
comprehensive  State  Oral  Health  Plan 
(suggest  five-year  plan)  that  is  available 
to  the  public,  periodically  updated,  and 
developed  in  collaboration  with  the 
assistance  of  stakeholders.  The  Plan 
should  address  the  following  oral  health 
areas:  (a)  Oral  health  infrastructure 
including  current  resources,  gaps  in 
resources  and  recommendations  for 
their  elimination;  (b)  Healthy  People 
2010  objectives;  (c)  caries;  (d)  water 
fluoridation  and  school-based  or  school- 
linked  sealant  programs;  (e)  description 
of  priority  popidations  and  burden  of 
disease;  (f)  strategies  to  address  oral 
health  promotion  across  the  lifespan;  (g) 
strategies  to  identify  best  practices  that 
can  be  replicated;  (h)  evaluation 
strategies  and  recommendations  for 
monitoring  the  outcomes  and  impacts  of 
plan  implementation;  (i) 
implementation  strategies,  leveraging  of 
resources,  partnerships,  and  plan 
maintenance  including  roles  and 
responsibilities  of  State  and  local 
agencies;  and  (j)  oral  cancer,  periodontal 
diseases,  and  infection  control. 

Performance  will  be  measured  by 
evidence  that  a  comprehensive  State 
Oral  Health  Plan  has  been  completed. 
Evidence  can  be  shown  by  development 
of  a  plan  consistent  with  the  process 
described  and  with  elements  (a)  through 
(j)  above. 

(4)  Establish  and  sustain  a  diverse 
Statewide  oral  health  coalition. 
Establish  a  coalition  to  assist  in  the 
formulation  of  plans,  guide  project 
activities,  and  identify  additional 
financial  resources  for  this  project. 
Coalition  membership  should  be 
representative  of  stakeholder 
orgcmizations  within  the  State  health 
department,  within  the  State 
government  and  groups  external  to  State 
government,  for  examples  see  http:// 
www.cdc.gov/OralHeaJth/index.htm. 

Performance  will  be  measured  by 
evidence  of  a  sustained,  diverse 
statewide  oral  health  coalition. 
Evidence  can  be  shovim  by:  (a)  Extent  of 
progress  towards  coalition 


sustainability,  such  as  written  by-laws, 
goals  and  objectives,  plans  and 
procedures  for  operation,  past 
accomplishments,  clerical  staff  support, 
and  evidence  of  leveraging  of  resources; 
(b)  membership  entities  representing 
each,  but  not  limited  to,  categories  in 
the  coalition  framework  at  Web  site;  (c) 
clear  responsibility;  (d)  coalition 
activity  in  infrastructure,  community 
water  fluoridation,  and  sealants. 
Coalition  activities  must  address  all  of 
the  following  activities:  Infrastructure 
development,  community  water 
fluoridation,  school-based/school-linked 
dental  sealant  programs,  unless  the 
grantee  can  document  how  current 
activities  in  the  State  have  already  met 
or  exceeded  Health  People  2010 
objectives  for  these  activities. 

(5)  Develop  or  enhance  oral  disease 
sjirveillance  system.  Develop  key 
resources,  data  soiut;es,  and  capabilities 
to  promote  the  State's  surveillance 
needs.  See  http://www.cdc.gov/ 
OralHealth/index.htm  for  detailed 
outline  of  data  sources  to  consider. 
Activities  should  include:  (a)  Establish 
plan  for  how  data  collection,  analysis, 
and  dissemination  will  support  program 
activity,  including  a  surveillance  plan 
logic  model  consistent  with  the  CDC 
Surveillance  Logic  model  (see  http:// 
www.cdc.gov/OralHealth/index.htm); 
(b)  conduct  surveillance  so  that  key  oral 
health  indicators  have  been  collected  in 
a  valid  and  timely  manner  using 
standard  approaches  with  attention  to 
comparability  across  States  and 
consistent  with  annual  data  submission 
to  the  ASTDD's  State  Synopsis  and  data 
submissions  to  NOHSS,  and  updated  at 
least  every  five  years;  and  (c)  monitor 
water  fluoridation  on  a  monthly  basis 
comparable  and  consistent  with  WFRS. 

Performance  will  be  measured  by 
evidence  of  a  developed  or  enhanced 
oral  disease  surveillance  system. 
Evidence  can  be  shown  by: 
Docimientation  that  key  resources,  data 
sources,  capabilities  and  surveillance 
plan  are  in  place  to  provide  an  adequate 
siuA'eillance  system  via  activities 
consistent  with  (a)  through  (c)  above. 

(6)  Identify  prevention  opportunities 
for  systemic,  socio-political  and/or 
policy  change  to  improve  ored  health. 
Conduct  a  periodic  assessment  of  policy 
and  systems  level  strategies  with 
potential  to  reduce  oral  diseases.  The 
assessment  should  include 
identification  of  opportunities  to  make 
changes  in  policy  and  health  systems  to 
overcome  barriers,  capitalize  on  assets, 
increase  capacity,  and^ coordinate 
prevention  interventions. 

Performance  will  be  measured  by 
evidence  of  identification  of  socio- 
political and  policy  changes.  Evidence 


can  be  shown  by  periodic  Assessments 
consistent  with  the  activities  above. 

(7)  Develop  and  coordinate 
partnerships  to  increase  State-level  and 
community  capacity  to  address  specific 
oral  disease  prevention  interventions. 
Identify,  consult  with  and  involve 
appropriate  partners  to  assess  areas 
critical  to  the  development  of  State-level 
and  community-based  oral  health 
promotion  and  disease  prevention 
programs,  avoid  duplication  of  efforts, 
ensure  synergy  of  resources,  and 
enhance  the  overall  leadership  within 
the  State.  Partnerships  should  augment 
the  oral  health  coalition. 

Performance  will  be  measured  by 
evidence  of  the  development  and 
coordination  of  partnerships.  Evidence 
can  be  shown  by:  (a)  Collaborative 
partnerships  with  Statewide  and  local 
entities  (e.g..  Memorandum  of 
Understanding  (MOU)  with  other  State 
agencies,  joint  dedication  of  resources); 
(b)  broad  range  of  partnerships  inside 
and  outside  of  the  State  Health 
Department,  encouraging  the  focus  on 
prevention  interventions. 

(8)  Coordinate  and  implement  limited 
community  water  fluoridation  program 
management.  Provide  coordination  and 
management  of  a  fluoridation  program, 
provide/ develop  fluoridation  training 
materials  for  engineers  and  water  plant 
operators,  and  evaluate  community 
water  fluoridation  accomplishments  and 
new  and/or  replacement  water 
fluoridation  equipment. 

Performance  will  be  measured  by  the 
development,  implementation,  and 
coordination  of  a  water  fluoridation 
program.  Evidence  can  be  shown  by:  (a) 
Extent  the  water  fluoridation  program 
incorporates  and  makes  progress 
towards  the  1995  Engineering  and 
Administrative  Recommendations  for 
Water  Fluoridation  (EARWF),  including: 
(1)  Daily  testing;  (2)  access  to  .50 
fluoridation  engineer;  (3)  targeted 
inspection  activity;  (4)  basic 
fluoridation  training;  (b)  monthly 
monitoring  consistent  with  the  Water 
Fluoridation  Reporting  System  (WFRS); 
(c)  percent  of  fluoridated  water  systems 
consistently  maintaining  optimal  levels 
of  fluoride  as  defined  by  State  and 
consistent  with  EARWF;  (d)  dociunent 
communities  and  populations  receiving 
new  or  replacement  fluoridation 
equipment. 

(9)  Evaluate,  document,  and  share 
State  program  accomplishments,  best 
practices,  lessons  learned,  and  use  of 
evaluation  results.  Evaluation  activities 
shouTd:  (a)  Be  consistent  with  the  CDC 
oral  health  global  logic  model,  work 
plan:  (see  http://www.cdc.gov/ 
OralHealth/index.htm)  the  CDC 
Evaluation  Framework  for  Evaluating 
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Public  Health  Programs  [http:// 
www.cdc.gov/mmwr],  the  CDC  Guide  to 
Evaluating  Surveillance  Systems  [http:/ 
/www.  cdc.gov/mm  wr/preview/ 
mmwrhtml/rr5013al.btm),  and  consider 
assessments  of  changes  in  oral  health 
outcomes,  as  well  as  process  evaluations 
consistent  with  the  Association  of  State 
and  Territorial  Dental  Directors'  Best 
Practices  evaluation  criteria  (see  http:// 
Www.cdc.gov/OralHealth/index.htm); 

(b)  dociunent  outcome  evaluation 
measures  including  but  not  limited  to 
percentage  of  population  receiving 
fluoridated  water  and  dental  sealants; 

(c)  include  evaluation  efforts  consistent 
vnth  indicators  developed  for 
"supported  States  evaluation  plan"  (see 
http://www.cdc.gov/OralHeakh/ 
index.htm);  (d)  be  used  to  improve 
recipient  activities  above;  and  (e)  be 
institutionalized  as  an  on-going  activity. 
Sharing  of  State  program 
accomplishments,  best  practices,  and 
lessons  learned  may  include 
participation  in  forums  for  exchanging 
ideas  and  identification  of  methods  and 
avenue  for  dissemination  such  as  the 
CDC  Chronic  Disease  Conference,  and 
the  National  Oral  Health  Conference  as 
well  as  local  and  State  supported 
fcrums  (e.g.,  State  Summits,  State  dental 
and  dental  hygiene  association 
meetings). 

Performance  will  be  measiued  by 
evidence  that  evaluation  has  been 
completed.  State  evaluation  capacity 
and  activities  have  become 
institutionalized;  State  program 
accomplishments  have  been  collected, 
evaluated,  and  shared  with 
stakeholders;  and  evaluation  results  are 
used  to  improve  program  performance. 
Evidence  can  be  shovioi  by:  (1) 
Documentation  of  evaluation  activities 
consistent  with  (a)  through  (e)  above; 
and  (2)  documentation  of  participation 
in  scientific  forums  consistent  with  the 
activities  above. 

(10)  Capacity  Building  Prevention 
Intervention  (To  be  undertaken  after 
Part  1  Capacity  Building  Program  1-9 
from  above  have  been  met). 

a.  Develop  and  Implement  a  water 
fluoridation  program.  Provide  or 
develop  fluoridation  educational 
materials,  as  appropriate,  to  promote 
water  fluoridation.  Implement  a 
program  to  support  new  replacement 
water  fluoridation  equipment.  Evaluate 
the  accomplishments  of  the  water 
fluoridation  program. 

Performance  will  be  measured  by  the 
development,  implementation,  and 
coordination  of  a  water  fluoridation 
program.  Evidence  can  he  shown  by:  (1) 
Documentation  of  appropriate  education 
and  promotion  efforts;  (2) 
documentation  of  communities  and 


populations  receiving  replacement 
fluoridation  equipment  by  funding 
source;  (3)  extent  of  progress  tow^ds 
reaching  or  exceeding  Health  People 
2010  objective  of  75  percent  of 
population  on  public  water  supplies 
receiving  fluoridated  water. 

b.  Develop,  coordinate  and  implement 
limited  school-based  or  school-linked 
dental  sealant  programs.  Describe  and 
document  the  number  of  eligible  public 
elementary  or  secondary  schools,  and 
existing  related  oral  health  assets. 
Document  infrastructure  is  in  place  for 
the  coordination  and  management  of 
school-based  or  school-linked  dental 
sealant  program  and  show  collaborative 
working  relationships  and  formal 
agreements  (e.g.,  MOA,  MOU,  or  other 
written  agreement  between  the  State 
Health  Department  and  the  State 
educational  agency). 

Develop  school-hased  or  school- 
linked  dental  sealant  programs  targeting 
public  elementary  or  secondary  schools 
located  in:  (a)  Urban  areas,  and  in  which 
more  than  50  percent  of  the  student 
population  of  that  school  or  school 
entity  is  participating  in  Federal  or  State 
free  and  reduced  meal  programs;  or  (b) 
nu-al  school  districts  having  a  median 
income  that  is  at  or  below  235  percent 
of  the  poverty  line,  as  defined  in  section 
673(2)  of  the  Community  Services  Block 
Grant  Act  [42  U.S.C.  9902(2)]. 

Performance  will  be  measured  by  the 
development,  implementation,  and 
coordination  of  school-based/school- 
linked  dental  sealant  programs. 
Evidence  can  be  shown  by:  (1)  Extent 
that  priority  populations  have  been 
identified;  (2)  extent  that 
implementation  strategies  appropriate  to 
State  setting  have  been  developed; 
percent  and  number  of  children  in 
funded  programs  receiving  at  least  one 
permanent  molar  sealant;  proportion  of 
eligible  schools  participating  in 
program;  and  proportion  of  children 
participating  in  free  and  reduced  cost 
Iimch  program  receiving  at  least  one 
sealant. 

Optional  Cost  Analysis  Recipient 
Activities  and  Performance  Measures: 
Measiu^s  include  the  collection, 
tracking,  and  completion  of  cost 
analysis  for  school-based/school-linked 
dental  sealant  program.  Evaluate  the 
accomplishments,  efficiency,  and 
effectiveness  of  the  implemented 
school-based/school-linked  dental 
sealant  programs.  Proposals  may 
include  requests  for  technical  assistance 
for  the  following  optional  performance 
measures: 

Performance  will  be  measured  by  the 
collection,  tracking,  and 
accomplishment  of  a  cost-analysis  for 
school-based  or  school-linked  dental 


sealant  programs.  Evidence  can  be 
shown  by:  (a)  Documentation  of  •? 

baseline  mean  pit  and  flssiu^  caries 
severity  (i.e.,  pit  and  fissure  DMFS)  in 
targeted  penpanent  molars  among 
children  three  years  older  than  target 
population;  (b)  cost-analysis  report 
published  and  submission  made  to  the 
ASTDD  Best  Practices  Project. 

1  .b.  Part  2  BASIC  IMPLEMENTATION 
Program  Recipient  Activities  and 
Performance  Measures:  Basic 
Implementation  Recipient  Activities 
and  Performance  Measures  include 
evidence  that  applicant  continues  to 
meet  CAPACITY  BUILDING  program 
and  CAPACITY  BUILDING- 
PREVENTION  INTERVENTION  program 
activities  and  performance  measures  in 
section  l.a.  above. 

(1)  Develop  a  Statewide  community 
water  fluoridation  program  or  maintain 
Statewide  fluoridation  program  that  has 
reached  the  Healthy  People  2010 
objective.  Enhance  or  expand  existing 
community  water  fluoridation 
demonstration  or  pilot  project  into  a 
statewide  program  showing  annual 
progress. 

Performance  will  be  measured  by 
evidence  that  water  fluoridation  efforts 
result  in  significant  process  towards 
meeting,  maintaining  or  exceeding        • 
Healthy  People  2010  goals.  Evidence 
can  be  shown  by:  (a)  Extent  that 
Statewide  water  fluoridation  program 
incorporates  and  makes  progress  in 
meeting  the  Engineering  and 
Administrative  Recommendations  for 
Water  Fluoridation  (EARWF,  1995), 
including:  (1)  Monthly  monitoring  and 
participation;  (2)  additional  fluoridation 
engineers  and/or  specialist  if 
appropriate;  (3)  all  fluoridation 
engineers  and/or  specialists  attend  CDC 
fluoridation  engineers  and/or  specialists 
attend  CDC  fluoridation  training  or 
equivalent;  (4)  all  water  plant  operators 
receive  basic  fluoridation  training;  (5) 
all  adjusted  fluoridated  water  systems 
have  annual  inspections  to  insure  that 
all  the  technical  recommendations, 
including  the  (a)  safety  requirements  of 
EARWF  are  followed;  (b)  all  split 
sampling  reference  labs  should 
participate  in  the  CDC  Lab  Proficiency 
Testing  Program;  (c)  document  progress 
in  increasing  percent  of  fluoridated 
water  systems  consistently  maintaining 
optimal  levels  of  fluoride  as  defined  by 
State  and  consistent  with 
recommendations  outlined  in  EARWF; 
(d)  document  progress  toward  reaching 
or  exceeding  Healthy  People  2010 
objective;  (e)  document  communities 
and  populations  receiving  new  or 
replacement  fluoridation  equipment. 

(2)  Develop  Statewide  school-based  or 
school-Unked  dental  sealant  program  or 
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maintain  school-based  or  school-linked 
dental  sealant  program  if  the  Healthy 
People  2010  objective  has  been  met. 
Enhance  or  expand  existing  school- 
based  or  school-linked  dental  sealant 
demonstration  or  pilot  project  into  a 
Statewide  program  showing  annual 
progress.  School  eligibility  criteria  as 
stated  in  (10)(b)  above  will  be  used. 
Performance  will  be  measured  by 
evidence  that  grantee  is  implementing 
and  expanding  school-based  or  school- 
linked  dental  sealant  programs 
Statewide.  Evidence  can  be  shown  by: 

(a)  Documentation  of  progress  towards 
reaching  or  exceeding  goal  of  school- 
based  or  school-Unked  sealant  programs 
in  at  least  50  percent  of  eligible  schools; 

(b)  significant  progress  towards 
increasing:  The  percent  and  number  of 
children  in  Statewide  funded  programs 
receiving  at  least  one  permanent  molar 
sealant;  proportion  of  eligible  schools 
participating  in  program;  and 
proportion  of  eligible  schools 
participating  in  program;  and 
proportion  of  children  in  funded 
programs  participating  in  free  and 
reduced  cost  lunch  program  receiving  at 
least  one  sealant;  (c)  demonstrated 
participation  in  ASTDD  Best  Practices 
project;  (d)  demonstrated  leadership 
dapacity  in  dissemination  and  technical 
assistance  to  other  State  sealant 
programs;  (e)  progress  towards 
sustainability  and  institutionalization  of 
sealant  program  through  leveraging  of 
dollars,  partnership  participation, 
billing  Medicaid  and/or  SCHIP  or  other 
sources  of  support. 

(3)  Develop  other  evidence-based, 
population-based,  intervention 
strategies  consistent  with  the  State  Oral 
Health  Plan.  Strategies  should  include 
policy  and  systems  level  approaches. 
Interventions  should  be  population 
based,  with  objectives  that  specify  the 
population  wide  changes  sought  and 
may  address  use  of  dental  sealants, 
water  fluoridation  efforts,  tobacco  use, 
diabetes,  poor  nutritiop,  oral  health 
education  and,  secondary  prevention. 

Performance  will  be  measured  by 
demonstration  of  implementation  of 
evidence-based,  population-based 
strategies.  Evidence  will  be  shown  by: 
(a)  Documentation  of  evidence-based  for 
intervention  initiative;  (b)  extent  that 
population-based  interventions  meet  the 
established  objectives  specifying  the 
population-wide  changes  sought;  and  (c) 
submission  to  the  ASTDD  Best  Practices 
Project. 

(4)  Evaluate  intervention  components. 
Design  and  implement  a  public  health 
practice  evaluation  system  that  collects 
and  analyzes  information  to  be  used  to 
measure  program  progress,  commimity 
capacity  changes,  short-term  and  distal 


outcomes.  Evaluation  results  and  related 
findings  should  be  used  to  add  to  and/ 
or  enhance  program  implementation. 

Performance  will  be  measiu^d  by 
evidence  that  State  evaluation  capacity 
and  activities  have  become  an  on-going 
normative  activity  and  that  State 
program  accomplishments  have  been 
collected,  evaluated  and  shared  with 
stakeholders.  Evidence  can  be  shown 
by:  (a)  Demonstration  that  the  recipient 
is  taking  a  leadership  role  in  providing 
technical  assistance  and  transfer  of 
practice  knowledge  to  other  States;  and 
b)  quantification  (in  terms  of  dollars)  of 
resources  used  and  retxuns  on  those 
resources. 

(5)  Expand  oral  health  program 
leadership  capacity.  Expand  State  oral 
health  team  beyond  CAPACITY 
BUILDING  level.  Provide  National 
leadership  by  sharing  results,  with  one 
another,  best  practices,  and  other 
lessons  learned  to  help  shape  the 
national  agenda  and  improving  the  oral 
health  of  the  public.  Capacity  should 
include:  (a)  Epidemiologic  support  .50 
time  at  a  minimum;  (b)  demonstrated 
access  to  1.0  time  fluoridation  engineer/ 
specialist  or  coordinator  (may  be  less  for 
States  with  small  number  of  water 
systems  or  more  for  States  with  a  large 
number  of  water  systems);  and  (c) 
demonstrated  access  to  appropriate 
program  support  at  a  minimum:  1.0  time 
program  coordinator,  1 .0  time  dental 
sealant  coordinator,  .50  time  capacity 
for  health  education,  .50  time  health 
communication,  .50  time  data  manager, 
.25  time  grant  writer,  1.0  time  support 
staff,  and  regional  consultants,  through 
leveraging  of  dollars,  shared  dedicated 
resources,  and  letters  of  support. 

Performance  will  be  measured  by 
evidence  of  expanded  leadership  and 
access  to  needed  functions  through 
personnel,  leveraging  of  dollars,  shared 
dedicated  resources  and/or  letters  of 
support,  sharing  through  publications 
and  presentations  at  national  and 
regional  meetings.  Evidence  can  be 
shown  by:  (a)  The  minimum 
composition  of  the  oral  health  program 
is  consistent  with  the  activities  outlined 
above;  (b)  demonstrated  with  the 
activities  outlined  above;  and  (c) 
demonstrated  evidence  of  sharing  best 
practices  and  other  lessons  learned 
inside  and  outside  of  the  State  borders 
through  publications  and  meeting 
presentations. 

(6)  Develop  and  maintain  expanded 
surveillance  capacity.  The  surveillance 
system  is  meiintained  and  sustainable, 
and  able  to  compare  State  or  smaller 
area  data  to  those  from  national  data 
sources.  Surveillance  system  should  be 
able  to  conduct  original  analyses  or 
forge  good  working  relationships  with 


in-State  agencies  that  will  conduct  the 
original  anedyses.  Refer  to  surveillance 
logic  model  at  Web  site  for  more 
information. 

Activities  should  include:  (a) 
Development  of  regional  or  coimty  level 
indicators;  (b)  developmenfof 
surveillance  system  quality  checks, 
establishment  of  data  cleaning  protocol, 
and  document  data  linkages  and 
seciuity  procediu«s;  (c)  utilization  of 
original  analytic  analyses  and 
comparisons  to  national  data  in 
dissemination  activities  and  reports;  (d) 
documentation  of  regional  or  county 
level  indicators;  and  (e)  collaboration 
with  other  programs  in  the  health 
department  to  answer  key 
epidemiological  questions  of  mutual 
interest,  e.g.,  diabetes,  tobacco,  cancer, 
MCH. 

Performance  will  be  measured  by 
evidence  that  surveillance  is  on-going, 
sustainable  activity  within  the  State,  is 
expanded  beyond  the  basic 
requirements  of  a  core  system,  and  uses 
data  to  direct  program  planning  and  oral 
health  promotion.  Evidence  can  be 
shown  by:  Documentation  of  activities 
(a)  through  (e)  above. 

(7)  Expand  the  diverse  statewide  oral 
health  coalition.  Expand  statewide  oral 
health  coalition  and  address 
institutionalization  and  sustainability. 

Performance  will  be  measured  by 
evidence  of  a  sustained,  diverse 
statewide  oral  health  coalition  with 
established  plans  for  membership  and 
recruitment  of  diverse  stakeholders. 
Evidence  can  be  shown  by:  (a)  Extent 
that  coalition  has  been  significantly 
expanded  in  both  numbers  and  types  of 
'  members  and  documentation  of 
expanded  coalition  activities;  (b) 
documentation  of  dedicated  support 
staff;  (c)  docmnentation  of  established 
communication  measures  and  outreach 
to  community,  policy  makers  and 
stakeholders;  (d)  extent  of  progress 
towards  coalition  sustainability  such  as 
meeting  minutes,  schedule  of  meeting 
dates  and  locations;  and  (e) 
documentation  of  active  support  from 
stakeholders  including  funding  sources 
and  in-kind  contributions. 

(8)  Address  program  sustainability  by 
broadening  resources.  Address  the 
institutionalization  of  the  oral  health 
unit,  oral  health  siuveillance  system, 
statewide  coalition,  and  the  State's  best 
practice  programs. 

Performance  will  be  measured  by 
demonstration  of  condition  supportive 
of  the  sustainability  of  State  oral  health 
infrastructiu-e  and  programs.  Evidence 
can  be  shown  by  measm-es  including:  (a) 
Non-award  funding  and  measures  that 
activities  are  institutionalized;  (b) 
demonstration  of  environment 
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conducive  to  the  growth  of  promotion  of 
oral  health  in  three  major  support  areas: 
hifrastructiu*  and  processes,  resoxux:es 
and  culture/context  in  the  State,  and 
local  health  department(s);  (c) 
demonstration  of  shared  dedicated 
resources,  leveraging  of  dollars,  and 
supportive  partnerships;  (d) 
demonstrated  legislative  and  other  State 
government  support. 

(9)  Collect,  track  and  complete  cost 
analysis  for  school-based  or  school- 
linked  dental  sealant  program.  Evaluate 
the  accomplishments,  efficiency,  and 
effectiveness  of  the  implemented 
school-based  or  school-linked  dental 
sealant  programs.  Performance  will  be 
measured  by  the  completion  of  a  cost- 
analysis  for  school-based  or  school- 
linked  dental  sealant  programs. 
Evidence  can  be  shown  by:  (a) 
Documentation  of  baseUne  mean  pit  and 
fissure  caries  severity  {i.e.,  pit  and 
fissvue  DMFS)  in  targeted  permanent 
molars  among  children  three  years  older 
than  target  population;  and  (b)  cost- 
analysis  report  published  and 
submission  made  to  the  ASTDD  Best 
Practices  Project. 

2.  CDC  Activities,  a.  Update  and 
provide  information  related  to  the 
piuposes  and/or  objectives  of  the 
program  annoimcement  related  to 
recipient  activities,  b.  Provide 
programmatic  and  technical  assistance 
for  recipients  and  their  stakeholders  and 
partners  through  programmatic  and 
technical  consultation,  workshops, 
information  exchanges  and  other  forms 
of  guidance,  assistance  and  information 
sharing  to  assist  the  recipient  in:  (a)  The 
assessment  of  oral  health  status  and 
behaviors  of  target  sub-populations;  (b) 
the  design  and  implementation  of 
strategies  for  prevention  interventions 
based  on  best  available  scientific 
evidence;  (c)  the  design,  evaluation  and 
monitoring  of  interventions 
effectiveness;  (d)  the  distribution  of 
information  dociunenting  lessons 
learned,  best  practices  and  program 
costs;  and  (e)  the  evaluation  of  State  oral 
health  programs. 

c.  Communicate  and  share 
information,  evaluations,  data,  and 
programmatic  activities  with  other 
recipients  and  partners,  as  appropriate.    - 

d.  Coordinate  conference  calls, 
workshops,  and  other  information 
sharing  opportimities,  as  appropriate. 

F.4.  Content 

The  program  annoimcement  title  and 
niunbiar  must  appear  in  the  apphcation. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
appUcaticm  will  be  evaluated  on  the 


criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan. 

This  section  will  outline  the 
requirements  for  each  program  and  will 
note  additional  requirements  for  each 
specific  Part. 

The  narrative  for  Part  1  CAPACITY 
BUILDING  Program  should  be  no  more 
than  36  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
12-point  Universal  unreduced  font. 

(Part  1)  CAPACITY  BUILDING  Program 

1 .  Executive  Summary  (not  to  exceed 
two  pages).  Provide  a  clear,  concise  two- 
page  written  summary  to  include:  (a) 
Synthesis  of  need  for  oral  health 
programs;  (b)  changes  in  infrastructure 
required  to  support  proposed  programs; 

(c)  major  proposed  objectives  for 
implementation  of  Work  Plan  (see 
section  (4)  below  and  http:// 

www.  cdc.gov/OralHealth/index.h  tm); 

(d)  amount  of  Federal  funding  requested 
under  Part  1  of  this  cooperative 
agreement. 

2.  Statement  of  Need  (not  to  exceed 
seven  pages)  (a)  Describe  oral  disease 
burden  within  the  State,  indicate 
specific  sub-populations  and  souirce(s) 
of  data  provided;  (b)  describe  ciurent 
assets  and  capacity  of  the  State  to 
reduce  identified  bvudens.  Current 
grantees  under  Program  Annoimcement 
01046,  should  not  include  CDC  funding 
from  Program  Annoimcement  01046 
under  existing  resources;  (c)  identify 
barriers  and  facilitators  likely  to  affect 
the  reduction  of  oral  disease  burden; 
and  (d)  describe  gaps  in  Statewide 
infrastructure  affecting  the  capability  of 
the  appUcant  to  perform  recipient 
activities  and  operate  prevention 
programs. 

3.  Five-year  Plan  (Goals)  (not  to 
exceed  five  pages),  (a)  Design  a  logic 
model  for  State  oral  health  program.  See 
Web  site  for  the  CDC  Logic  Model 
Template.  Incorporate  planned  Capacity 
Building  Prevention  Interventions  if 
appropriate,  into  State  oral  health  logic 
model;  (b)  Goals:  List  feasible,  realistic 
goals  related  to  logic  model  to  achieved 
in  five  years. 

4.  One-year  Plan,  Activities  and 
Timeline  (not  to  exceed  nine  pages) 
Objectives:  Provide  specific, 
measurable,  and  time-phased  objectives 
to  accomplish- each  goal  related  to  the 
logic  model  and  the  performance 
measures  outlined  in  Section  E  above, 
(a)  State  how  achievement  of  objectives 
will  contribute  to  meeting  the  goal;  (b) 
describe  the  one-year  work  plan  for 
achieving  each  objective  in  Section  (3) 
above.  See  Web  site  for  the  CDC  Work 
Plan  Template;  (c)  the  one-year  work 
plan  should  describe  activities  planned 


to  complete  each  objective.  Applicants 
must  link  each  time-phased  objective 
and  performance  measure  from  Section 
E  above,. with  the  activities  intended  to 
support  that  objective;  (d)  one-year  work 
plan  should  estabUsh  a  time  line  for 
completion  of  each  component  or  major 
activity;  (e)  identify  specific  individual 
(person)  responsible  for  each  objective 
or  activity  in  the  one-year  work  plan. 

5.  Evaluation  Plan  (not  to  exceed 
seven  pages),  a.  Describe  plan  for 
monitoring  progress  toward  achieving 
objectives  stated  in  Section  (4)  above; 

b.  For  each  objective,  specify  how 
achievement  will  be  documented 
including  measures,  data  collection 
protocols,  and  data  quality  required  to 
obtain  needed  information; 

c.  Using  the  logic  model  as  a 
framework,  specify:  (1)  Indicators  for 
process  and  outcome  objectives;  (2) 
expected  increase  in  capacity  of  the 
State  oral  health  program,  delivery 
systems,  and  communities;  (3)  changes 
in  oral  health  outcomes; 

d.  Plans  for  analysis,  interpretation 
and  reporting  of  findings; 

e.  Plans  for  use  of  findings;  and 

f.  Provide  a  time-Une  for  the 
completion  of  the  evaluation. 

6.  Program  Management  (not  to 
exceed  six  pages),  (a)  Describe 
employing  agencies  or  institutions,  as 
well  as  professional  backgrounds  of 
existing  or  proposed  staff  who  will  be 
responsible  for  each  functional  project 
aspect,  including  in-kind  staff  resources 
and  percent  of  time  commitment 
(including  in-kind  staff  resources  and 
percent  of  time  commitment  (Include 
Curriculum  Vitae  as  appropriate);  (b) 
provide  evidence  of  State  support  for 
proposed  project;  (c)  describe  coalitions 
involvement  in  planning, 
implementation,  and  evaluation;  (d) 
describe  management,  coordination 
team  and  responsibifity  for  different 
program  aspects;  and  (e)  identify  staff 
that  will  direct  evaluation  efforts 
including  additional  team  members 
assigned  to  evaluation  tasks.  Provide  a 
detailed  description  of  expertise, 
experience,  and  delineation  of  staff,  and 
responsibilities  for  program  evaluation. 

7.  Budget  and  Accompanying 
Justification  (no  page  limitation). 
Submit  a  detailed  budget  and  line  item 
justification  that  is  consistent  with  the 
purpose  of  the  program  and  the 
proposed  project  objectives  and 
activities,  using  the  format  of  the  sample 
budget  provided  at  http://www.cdc.gov/ 
OralHealth/index.htm. 

To  the  extent  necessary,  applicants 
are  encoilraged  to  include  travel  for:  (a) 
Up  to  four  persons  associated  with  this 
project  to  each  aimually  attend  up  to 
two  technical  assistance  workshops.  For 
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the  purpose  of  the  initial  funding 
period,  budget  for  the  workshops, 
training  courses,  and  technical 
assistance  meetings  to  be  held  in 
AUanta,  Georgia;  and  (b)  two  staff  to 
annually  participate  in  the  National 
Oral  Health  Conference.  For  the  purpose 
of  the  initial  funding  period,  applicant 
should  budget  for  the  2004  National 
Oral  Health  Conference. 

The  narrative  for  Part  2  BASIC 
IMPLEMENTATION  Program  should  be 
no  more  than  45  pages,  double-spaced, 
printed  on  one  side,  with  one-inch 
margins,  and  12  point  Universal 
unreduced  font. 

(Part  2)  BASIC  IMPLEMENTATION 
Progjcam 

Use  the  application  guidance  from 
Part  1  capacity  Building  Program  with 
the  exception  of  the  page  limits  and  the 
additional  section  as  outlined  below. 

1 .  Executive  Sununary  (not  to  exceed 
four  pages) 

2.  Statement  of  Need  (not  to  exceed 
seven  pages) 

3.  Eligibility  (not  to  exceed  seven 
pages) 

(a)  Outline  how  State  oral  health 
program  has  accomplished  activities 
and  performance  measures  imder  the 
Capacity  Building  Program;  (b)  outline 
how  your  demonstration/pilot 
CAPACITY  BUILDING  PREVENTION 
INTERVENTIONS  have  been  successful. 
Include  a  description  of  activities  and 
performance  measures  under  Section 
E.l.a  as  appropriate. 

4.  Five-year  plan  (Goals)  (not  to 
exceed  five  pages) 

5.  One-year  Plan,  Activities  and 
Timeline  (not  to  exceed  nine  pages) 

6.  Evaluation  Plan  (not  to  exceed 
seven  pages) 

7.  Program  management  (not  to 
exceed  six  pages) 

8.  Budget  and  Accompanying 
Justification  (no  page  limit) 

G.4.  Evaluation  Criteria 

Applicants  received  from  current 
grantees  that  are  funded  under  Program 
Announcement  01046,  will  be  reviewed 
utilizing  the  Technical  Review  process. 
Applications  received  from  unfunded 
applicants  (new),  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

Applications  received  from  grantees 
funded  under  Program  Announcement 
01046  will  be  reviewed  by  independent 
reviewers  utilizing  the  Technical 
Acceptability  Review  (TAR)  process. 

CAPACITY  BUILDING  Progmm  Criteria 

a.  One  Year  Plan  (30  points).  The 
extent  to  which  the  applicant  has 


addressed  Recipient  Activities  3  and 
item  4.a  in  the  Application  Content 
section  of  Component  4. 

b.  Five  Year  Plan  (20  points).  The 
extent  tc  which  the  applicant  has 
addressed  Recipient  Activities  3  and 
item  3  in  the  Application  Content 
section  of  Component  4. 

c.  Program  Management  (20  points). 
The  extent  to  which  the  applicant  has 
addressed  Recipient  Activities  1,  7,  8, 
and  10  and  item  6  in  the  Application 
Content  section  of  Component  4. 

d.  Statement  of  Need  (15  points).  The 
extent  to  which  the  applicant  has 
addressed  Recipient  Activities  1  and  2 
and  item  2  in  the  Application  Content 
section  of  Component  4. 

e.  Evaluation  Plan  (15  points).  The 
extent  to  which  the  applicant  has 
addressed  Recipient  Activities  5,  6,  and 
9  and  item  5  in  the  Application  Content 
section  of  Component  4. 

f.  Budget  (not  scored).  The  extent  to 
which  the  applicant  has  addressed  item 
7  in  the  Application  Content  section  of 
Component  4. 

BASIC  IMPLEMENTATION  Program 
Criteria 


a.  One  Year  Plan  (30  points).  The 
extent  to  which  the  applicant  has 
addressed  Recipient  Activities  3  and 
item  4.a  in  the  Application  Content 
section  of  Component  4. 

b.  Five  Year  Plan  (20  points).  The 
extent  to  which  the  applicant  has 
addressed  Recipient  Activities  3  and 
item  3  in  the  Application  Content 
section  of  Component  4. 

c.  Evaluation  Plan  (20  points).  The 
extent  to  which  the  applicant  has 
addressed  Recipient  Activities  5,  6,  and 
9  and  item  5  in  the  Application  Content 
section  of  Component  4. 

d.  Program  Management  (20  points). 
The  extent  to  which  the  applicant  has 
addressed  Recipient  Activities  1,  7,  8, 
and  10  and  item  6  in  the  Application 
Content  section  of  Component  4. 

e.  Statement  of  Need  (10  points).  The 
extent  to  which  the  applicant  has 
addressed  Recipient  Activities  1  and  2 
and  item  2  in  the  Application  Content 
section  of  Component  4. 

f.  Budget  (not  scored).  The  extent  to 
which  the  applicant  has  addressed  item 
7  in  the  Application  Content  section  of 
Component  4. 

Component  5 — Arthritis 

D.5.  Availability  of  Fimds 

Approximately  $6,000,000  is  available 
in  FY  2003  to  fund  up  to  36  awards. 
Approximately  $3,640,000  is  available 
to  ftmd  28  existing  Capacity  Building 
Program  Level  A  grantees  under 
Program  Annoxmcement  01097. 


Capacity  Building  Program  Level  A 
grantees  will  imdergo  a  technical  review 
of  their  application  and  will  be  funded 
pending  receipt  and  approval  of  a 
technically  acceptable  application.  It  is 
expected  that  the  average  award  will  be 
$135,000  ranging  from  $120,000  to 
$150,000. 

Approximately  $2,360,000  is  available 
to  fund  six  to  eight  Capacity  Building 
Program  Level  B  programs.  Requests  for 
these  funds  will  be  competitive  and  will 
be  reviewed  by  an  independent 
objective  review  panel.  It  is  expected 
that  the  average  award  will  be  $275,000 
ranging  from  $250,000  to  $300,000. 

Continuation  awards  within  an 
approved  project  period  Will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds.  The  interim 
progress  report  will  be  used  as  evidence 
of  Capacity  Building  Program  Level  A    • 
attainment  of  their  respective  goals  and 
objectives  and  readiness  to  compete  for 
the  next  level  of  funding  should  funds 
be  available.  Capacity  Building  Program 
Level  A  grantees  wishing  to  compete  for 
the  next  level  of  funding  should  submit 
an  application  that  is  responsive  to  the 
Capacity  Level  B  Program  Performance 
MeasiU'es,  Application  Content  and 
Recipient  Activities  section  of  this 
program  announcement  including  a 
line-item  budget  and  budget 
justification.  Applications  for 
advancement  from  a  Level  A  to  Level  B 
program  will  be  reviewed  by  CDC  staff 
utilizing  the  Technical  Acceptability 
Review  (TAR)  process.  Applications  can 
be  submitted  in  fiscal  year  2004,  2005, 
or  2006.  Fimding  decisions  will  be 
made  on  the  basis  of  satisfactory 
progress  on  the  appropriate  Performance 
Measures  as  evidenced  by  required 
reports  and  the  availability  of  funds. 
Capacity  Building  Program  Level  A 
programs  that  unsuccessfully  compete 
for  Capacity  Building  Program  Level  B 
funding  will  be  funded  for  a  Capacity 
Building  Program  Level  A. 


Use  of  Funds 

Cooperative  Agreement  Funds  may 
not  be  used  to  supplant  State  or  Local 
funds.  In  addition,  funds  may  not  be 
used  to  support  primary  prevention 
activities. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

E.5.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  la.  (Recipient  Activities  for 
Capacity  Building  Program  Level  A)  and 
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lb.  (Recipient  Activities  for  Capacity 
Building  Program  Level  B  Programs) 
and  CDC  will  be  responsible  for  the 
activities  listed  imder  2.  CDC  Activities. 

la.  Recipient  Activities  for  Capacity 
Building  Program  Level  A 

1.  Staffing:  Establish  a  full-time 
arthritis  program  manager  to  oversee 
arthritis  program  activities  and  to 
promote  an  arthritis  program  within  the 
State.  All  arthritis  program  managers  are 
strongly  encouraged  to  take  the  training 
"The  Arthritis  Challenge"  and 
"Arthritis:  The  Public  Health 
Approach"  located  at  http:// 
www.astdhpphe.org.  Performance  wU 
be  measured  by  the  extent  to  which  the 
program  is  appropriately  staffed  in  a 
timely  manner  as  evidenced  by  the 
submission  of  the  name  of  the  program 
manager,  the  date  of  hire,  and  dieir 
completion  of  the  training,  "Arthritis: 
The  Public  Health  Approach"  as 
documented  by  a  course  completion 
certificate. 

2.  Partnerships:  Establish  an  advisory 
group  or  coalition  to  guide,  review,  and 
provide  direction  for  the  State  in  all 
activities  directed  at  reducing  the 
burden  of  arthritis.  The  advisory  group, 
at  a  minimum,  should  include  the  local 
chapter(s)  of  the  Arthritis  Foundation. 
In  addition,  the  State  should  consider 
the  following  as  members  of  the 
advisory  board  or  coalition: 

a.  Individuals  with  expertise  in 
arthritis; 

b.  Agencies/organizations  with 
activities  relevant  to  arthritis,  resources 
for  arthritis  activities,  and  access  to 
target  populations  (e.g..  Area  Agencies 
on  Aging,  Medicaid/Medicare,  managed 
care  organizations,  American 
Association  of  Retired  Persons,  senior 
centers,  and  faith  communities);  and 

c.  Persons  with  arthritis  or  family 
members  of  persons  with  arthritis. 

As  appropriate.  States  should 
establish  internal  workgroups  with 
other  components  of  State  government 
that  are  directly  or  indirectly  involved 
in  some  aspect  of  arthritis  control  and 
prevention. 

Performance  will  be  measured  by  the 
extent  to  which  there  is  evidence  of 
diverse,  active,  and  viable  partnerships. 
Dociunentation  should  include  minutes 
of  meetings,  lists  of  members,  copies  of 
by-laws  or  written  operating  procedures. 

3.  Surveillance: 

a.  Define  and  monitor  the  prevalence 
and  impact  of  arthritis  using  the 
Behavioral  Risk  Factor  Surveillance 
System  (BRFSS).  It  is  recommended  that 
funded  States  collect  data  using  the 
Arthritis  Optional  Module  of  the  BRFSS 
in  odd  years  (i.e.,  2003,  2005,  2007) 


b.  Issue  a  State  of  Arthritis  Report 
using,  at  a  minimum,'  2001  BRFSS 
arthritis  data.  (Arthritis  data  was 
collected  by  all  States  in  calendar  year 
2001  through  the  BRFSS).  This  activity 
should  be  completed  within  the  first 
two  years  of  the  cooperative  agreement. 

c.  For  years  two  and  beyond 
surveillance  activities  should  be 
expanded  to  include  the  measiuing  of 
intervention  reach  and  effects. 
Measiuing  reach  includes,  but  is  not 
limited  to,  establishing  mechanisms  to 
determine  annual  availability  and 
dehvery  of  evidenced-based  self- 
management  programs  such  as  ASHC, 
PACE,  and  Arthritis  Foundation 
Aquatics  programs.  Availability 
measures  the  niunber  of  programs 
offered  and  their  geographic  dispersion; 
delivery  measiu^s  both  the  number  of 
programs  given  and  the  number  of 
persons  with  arthritis  attending. 
Measiuing  effects  includes,  but  is  not 
limited  to,  measiuing  changes  in  health 
impacts,  improvement  in  quality  of  life, 
or  functioning  among  those  attending 
the  above  programs. 

Performance  will  be  measured  by: 

a.  The  extent  to  which  there  is 
evidence  that  the  burden  of  arthritis  has 
been  defined  using  BRFSS  data  that 
identifies  demographics,  prevalence, 
and  related  risk  behaviors  (i.e.,  physical 
activity  and  obesity).  A  State  of  Arthritis 
Report  has  been  published  and 
disseminated. 

b.  The  extent  to  which  the  grantee  is 
able  to  demonstrate  the  ability  to  define 
and  monitor  the  number  of  evidenced- 
based  self  management  courses 
avajilable  within  the  State  and  the 
number  of  individuals  impacted  by 
these  programs. 

4.  State  Plan:  Develop  or  update  a 
State  Plan  for  Arthritis  that  outlines  a 
proposed  framework  for  activities  to 
reduce  the  burden  of  arthritis.  This 
document  should  be  planned  with 
partners  and  include  activities  to  be 
implemented  by  the  partners.  The  plan 
should  not  address  health  department 
activities  only  and  should  be  completed 
within  the  first  eighteen  months  of  the 
cooperative  agreement. 

Performance  will  be  measured  by  the 
extent  to  which  documentation  is 
provided  that  a  written  State  plan  for 
arthritis  is  completed.  The  plan  should 
contain  a  description  of  the  State 
burden  of  arthritis,  and  assessment  of 
resources  and  resource  gaps,  strategies 
to  decrease  the  burden  of  arthritis, 
priorities,  and  time-line  for 
implementation  of  interventions.  The 
plan  should  be  endorsed  and  supported 
by  partner  organizations. 

5.  Interventions:  Implement  one  or 
more  strategies  from  the  State  Arthritis 


Plan  that  is  consistent  with  the  Public 
Health  Framework  for  Arthritis  (see 
http://www.cdc.gov/nccdphp/arthritis) 
with  a  focus  on  the  immediate  effects 
and/ or  short  term  goals  as  outlined  in 
this  framework.  Activities  should  be 
data  driven.  Applicant  should  develop 
implementation  plans  and  evaluation 
strategies  for  the  proposed 
intervention(s).  Activities  should  be 
implemented  with  a  focus  on  one  or 
more  of  the  following  areas: 

a.  Evidence-based  Self  Management 
Education  and  Physical  Activity 
Interventions:  Broaden  the  readi  of 
evidence-based  self  management 
programs,  e.g..  the  Arthritis  Self  Help 
Course  (ASHC),  the  promotion  of 
physical  activity  in  individuals  with 
arthritis  using  land-based  exercise    - 
programs  such  as  People  with  Arthritis 
Can  Exercise  (PACE)  or  water-based 
such  as  the  Arthritis  Foundation 
Aauatics  Program. 

0.  Health  Communications 
Campaigns:  Develop  or  utiUzing  health 
communications  interventions  that  will 
increase/enhance  knowledge  and  beliefs 
necessary  for  appropriate  management 
of  arthritis.  Communications  strategies 
should  be  designed  to  increase  self- 
management  beliefs  and  behaviors  and 
to  increase  the  belief  that  self- 
management  is  an  important  part  of 
arthritis  management.  The 
communications  activity  can  be  targeted 
to  people  with  arthritis,  and  their 
families,  the  general  public,  or  non- 
physician  health  professionals.  CDC 
developed  health  conununication 
campaign  Physical  Activity.  "The 
Arthritis  Pain  Reliever,"  may  be  used.  A 
summary  of  this  material  will  be  posted 
at  http://www.cdc.gov/nccdphp/ 
arthritis.  Physician  education  efforts, 
while  worthy,  will  not  be  considered  as 
part  of  this  activity. 

Performance  will  be -measured  by  the 
extent  that  the  grantee  can  provide 
documentation  that  one  or  more 
evidenced-base  intervention  was 
implemented  including:  the  process 
used  for  selecting  the  intervention,  the 
target  audience,  the  location  of  the 
intervention,  and  data  used  to  support 
the  decision  to  implement. 

lb.  Recipient  Activities  for  Capacity 
Level  B  Programs 

In  addition  to  continuing  and 
enhancing  the  Recipient  Activities  for 
Capacity  Building  Program  Level  A, 
Capacity  Building  Program  Level  B 
Program  will  include: 

1 .  Surveillance:  Examine  the 
availability  and  applicability  of  other 
State-based  data  sources  including  but 
not  limited  to  data  from  outpatient/ 
ambulatory  care  settings,  managed  care 
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organizations,  and  follow  back  surveys 
of  BRFSS  respondents.  Pharmacy  data 
may  also  prove  useful  to  better  define 
the  burden  of  arthritis  within  the  State. 
All  surveillance  activities  outside  of 
BRFSS  should  be  directly  linked  to 
progranunatic  activities. 

Performance  will  be  measiued  by  the 
extent  to  which  non-BRFSS  data  have 
been  examined  and  have  informed 
program  decisions  or  enhanced  existing 
activities. 

2.  Interventions:  Implement  two  or 
more  strategies  from  the  State  Arthritis 
Plan  that  is  consistent  with  the  Public 
Health  Framework  for  Arthritis  with  a 
focus  on  Evidenced-Based  Arthritis 
Education  Programs  and/or  Health 
Communications.  Capacity  Building 
Level  B  programs  may  choose  to 
implement  and  evaluate  physical 
activity  or  self-management 
interventions  other  than  ASHC,  aquatics 
and  PACE,  that  may  be  beneficial  and 
effective  in  reducing  arthritis  related 
pain  and  disability  and  improving  the 
quality  of  life  among  persons  with 
arthritis.  For  these  interventions.  States 
must  propose  an  implementation  and 
evaluation  plan.  This  plan  should 
include  a  description  of  the  program, 
expected  program  outcomes, 
implementation  strategies,  the  role  of 
partners  and  consultants  in 
implementing  and  evaluating  the 
program,  and  the  evaluation  plan.  The 
evaluation  should  describe  how  impact 
will  be  measured,  domains  of  interest, 
proposed  data  collection  tools,  emd  how 
data  will  be  collected  and  analyzed.  A 
time-line  should  be  included. 
Performance  will  be  measured  by: 
a.  The  extent  to  which  grantee  can 
provide  documentation  that  two  or  more 
evidenced-base  interventions  were 
implemented  including:  the  process 
used  for  selecting  the  intervention,  the 
target  audience,  the  location  of  the      ^ 
intervention,  the  role  of  partners,  and' 
data  used  to  support  the  decision  to 
implement. 

D.  The  extent  to  which  non-evidence 
based  programs  have  been  implemented 
and  evaluated. 

Notes:  All  funded  States  are  expected  to 
adhere  to  the  most  current  surveillance, 
intervention,  and  health  communication 
recommendations  that  will  be  posted  at  http:/ 
/www.cdc.gov/nccdphp/arthritis/index.htm. 

2.  CDC  Activities 

a.  Provide  consultation  and  technical 
assistance  to  plan,  implement,  and 
evaluate  each  component  of  the 
program. 

b.  Provide  current  information  on  the 
status  of 

c.  National  efforts  as  they  relate  to  the 
implementation  of  recipient  activities. 


d.  As  needed,  provide  technical 
assistance  in  the  coordination  of 
surveillance  efforts  and  the  use  of  other 
data  systems  to  measure  and 
characterize  the  biuden  of  arthritis, 
provide  standard  analyses  of  BRFSS 
data  for  States,  and  provide  data  for 
national  level  comparisons. 

e.  Facilitate  communication  among 
arthritis  programs,  other  government 
agencies,  and  others  involved  in 
arthritis  control  and  prevention  efforts. 

F.5.  Content 

The  program  aimouncement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Yoiu' 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  Applications  for  Capacity  Building 
Program  Level  A  should  be  no  more 
than  30  pages  and  Capacity  Building 
Program  Level  B  Programs  no  more  than 
40  pages  excluding  Federal  forms, 
budget,  justification,  abstract,  and 
appendixes.  All  applications  should  be 
double-spaced,  printed  on  one  side, 
with  one-inch  margins,  and  12-point 
font.  All  applicants  should  also  submit 
as  appendices,  resumes,  job 
descriptions,  organizational  charts,  and 
any  other  supporting  doctunentation  as  • 
appropriate.  All  graphics,  maps, 
overlays,  etc.,  should  be  in  black  and 
white  and  meet  the  above  criteria.  All 
submitted  materials  must  be  suitable  for 
photocopying.  Your  application  must  be 
submitted  unstapled  and  unbound. 

1.  Abstract  (All  Applicants).  A  one- 
page,  single-spaced,  typed  abstract  must 
be  sub^tted  with  the  application.  The 
heading  should  include  the  title  of  the 
program,  organization,  name  and 
address  of  the  project  director, 
telephone  number,  facsimile  number, 
and  e-mail  address.  The  abstract  should 
clearly  state  which  level  of  activities  the 
applicant  is  applying  for:  Capacity 
Building  Program  Level  A,  or  Capacity 
Building  Level  B  Program.  The  abstract 
should  briefly  list  major  program 
elements  and  activities.  A  table  of 
contents  that  provides  page  numbers  for 
each  section  should  follow  the  abstract. 

2.  Background/Current  Status. 
Capacity  Building  Program  Level  A 
Programs:  Describe  the  burden  of 
arthritis  in  the  State.  Identify  what  data 
soiu-ces  are  being  used,  the  barriers  the 
State  currently  faces  in  developing  and 
implementing  a  program  for  arthritis, 
and  identify  the  specific  needs  and 
resources  available  for  arthritis 
activities. 


Capacity  Building  Level  B  Programs: 
a.  Applicants  for  Capacity  Building 
Programs  Level  B  should  provide 
evidence  that  they  have  significantly 
met  the  requirements  specified  in  the 
Recipient  Activities  for  Capacity 
Building  Programs  Level  A  (see  Program 
Recipient  Activities  Section). 

b.  In  addition,  the  applicant  should 
adequately  describe  the  burden  of 
arthritis  within  the  State  including  how 
the  program  defines  arthritis  using 
BRFSS  and  other  data. 

c.  Include  a  description  of  the  barriers 
the  State  currently  faces  in  further 
developing  and  implementing  programs 
for  the  control  of  arthritis. 

3.  Work-Plan.  Provide  a  work  plan 
that  includes  objective,  methods, 
evaluation  plans,  and  a  time-line  for 
each  for  the  required  elements  cited  in 
Recipient  Activities  above.  Objectives 
should  describe  what  is  to  happen,  by 
when,  by  whom,  and  to  what  degree. 
Methods  should  describe  the  plan  for 
achieving  each  of  the  objectives 
including  a  description  of  how  partners 
will  be  involved.  Also  included  should 
be  a  description  of  how  progress  toward 
attaiiunent  of  the  objectives  will  be 
monitored. 

a.  Staffing  (All  Applicants).  Describe 
how  proposed  or  existing  staff  has  the 
relevant  background,  qualifications,  and 
experience  to  manage  a  public  health 
program.  Include  a  description  of  their 
role  in  promoting  an  arthritis  program 
within  the  State,  their  specific 
responsibilities,  their  role  in 
coordinating  activities  between  relevant 
programs  within  the  State,  how  the 
organizational  structiu«  will  support  the 
stadff's  ability  to  conduct  proposed 
activities,  and  the  level  of  effort  and 
time  to  be  devoted  to  the  arthritis 
program.  Job  descriptions,  resumes  if 
available,  and  an  organizational  chart 
should  be  included. 

b.  Partnerships  (All  Applicants). 
Include  plans  for  developing 
partnerships  with  the  local  chapter(s)  of 
the  Arthritis  Foundation,  State  and  local 
agencies.  Federal  agencies,  and  others 
with  an  interest  in  arthritis.  If 
partnerships  have  already  been 
developed,  the  applicant  should 
describe  the  process  used,  and  the  role 
of  advisory  groups,  partnerships,  or 
coalitions  in  the  development  and 
implementation  of  activities  in  the  State 
Plan  for  Arthritis.  Partnerships  are 
expected  to  have  been  ongoing  and 
viable.  Applicants  should  include 
copies  of  agendas  for  all  partnership 
meetings  within  the  past  two  calendar 
years.  Letters  of  support  should  be 
submitted  and  should  describe  the 
nature  and  extent  of  involvement  by 
outside  partners. 
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c.  Surveillance 


Capacity  Building  I»rogram  Level  B 

1.  Describe  plans  to  monitor  the 
burden  of  artluitis  within  the  State 
using  BRFSS  data  and  include  plans  for 
the  development  and  dissemination  of  a 
State  of  Arthritis  Report. 

2.  Applicant  should  also  describe  the 
method  to  be  used  to  develop 
mechanisms  to  measure  programmatic 
reach  and  effects  of  evidenced-based 
arthritis  self-management  programs  as 
defined  in  the  "Recipient  Activities" 
section  of  this  announcement. 

Capacity  Building  Level  B 

3.  In  addition  to  criteria  luider 
Capacity  Building  Program  Level  A, 
applicants  for  Capacity  Building  Level  B 
I^ograms  should  present  plans  to 
examine  the  availability  and 
applicability  of  other  State-based  data 
sources  as  described  in  the  "Recipient 
Activities"  section. 

d.  State  Plan 

Capacity  Building  Program  Level  A 

Applicants  should  describe  the 
process  to  be  used  for  engaging  relevant 
partners  and  developing  a  State  arthritis 
plan.  If  a  State  plan  has  been  developed, 
describe  the  process  used  for  its 
development,  provide  agendas  for 
planning  meetings,  and  provide  the 
executive  sununary  of  the  State  plan. 

e.  Interventions 

1.  Applicants  should  describe  the 
process  to  be  used  to  select  the- 
intervention  to  be  implemented. 

2.  If  an  already  existing  State  plan  or 
partnership  has  provided  guidance  for 
the  selection  of  the  intervention, 
describe  the  relationship  between  the 
intervention  and  strategies  identified 
within  the  State  plan  and  the  PubUc 
Health  Framework  for  Arthritis.  Provide 
a  description  of  implementation  plans, 
the  proposed  intervention(s) 
activity{ies),  the  target  population, 
geographic  location,  the  actual  methods 
of  implementation,  a  time-line, 
evaluation  strategy,  and  the  role  of 
partners  in  this  process. 

Capacity  Building  Program  Level  B 

a.  Address  the  elements  1  and  2  imder 
Capacity  Building  Program  Level  A. 

b.  If  proposing  the  implementation  of 
non  evidenced-based  intervention(s), 
provide  an  implementation  plan  that 
includes  a  description  of  the  program 
and  expected  outcomes.  In  addition,  the 
evaluation  plan  should  describe  how 
impact  will  be  measured,  domains  of 
interest,  proposed  data  collection  tools, 
and  how  data  will  be  analyzed. 


/.  Evaluation  (All  Applicants). 
Applicant  should  provide  a  plan  that  is 
capable  of  monitoring  progress  toward 
meeting  specified  project  objectives. 

g.  Budget  (All  Applicants).  Provide  a 
detailed  line-item  budget  and 
justifications  consistent  with  the 
purpose  and  proposed  objectives. 
Budgets  should  include  travel  for  one  to 
two  program  staff  to  attend  a  two-day 
meeting  in  Atlanta.  Proposed  sub- 
contracts should  identify  the  name  of 
the  contractor,  if  known;  describe  the 
services  to  be  performed;  provide  an 
itemized  budget  and  justification  for  the 
estimated  costs  of  the  contract;  specify 
the  period  of  performance;  and  describe 
the  method  of  selection.  If  indirect  costs 
are  requested,  a  copy  of  the  Indirect 
Cost  Rate  Agreement  should  be 
included. 

G.5.  Evaluation  Criteria  (100  Points) 

Applications  received  from  current 
grantees  that  are  funded  imder  Program 
aimouncement  01097,  will  be  reviewed 
utilizing  the  Technical  Review  process. 
Applications  received  from  States 
funded  under  program  announcement 
99074  and  all  other  applicants  will  be 
evaluated  individually  against  the 
following  criteria  by  an  independent 
review  group  appointed  by  CDC. 

A.  Capacity  Building  Program  Level  A 
(100  points) 

1.  Need/Current  Status.  Capacity 
Building  Program  Level  A  (15  points) 
Capacity  Level  B  (25  points).  The  extent 
to  which  the  applicant  addresses  the 
requirements  identified  in  Section  F.5. 
(Application  Content)  item  3.  Point 
distribution  is  listed  below. 

2.  Staffing.  Capacity  Building  Program 
Level  A  (20  points)  Capacity  Building 
Program  Level  B  (10  points).  The  extent 
to  which  the  applicant  addresses  the 
requirements  identified  in  section  E5 
(Recipient  Activities)  section  la.  item  1 
and  section  F.5  (Application  Content) 
item  3a. 

3.  Partnerships.  Capacity  Building 
Program  Level  A  (15  points)  Capacity 
Building  Program  Level  B  (15  points). 
The  extent  to  which  the  applicant 
addresses  the  requirements  identified  in 
Section  E.5  (Recipient  Activities) 
section  la.  item  2  and  section  F.5 
(Application  Content)  item  3b. 

4.  Surveillance.  Capacity  Building 
Program  Level  A  (15  points)  Capacity 
Building  Program  Level  B  (20  points). 
The  extent  to  which  the  applicant 
addresses  the  requirements  identified  in 
Section  E.5  (Recipient  Activities) 
section  la.  item  3;  section  lb  item  1  and 
section  F.5  (Application  content)  item 
3c. 


5.  State  Plan.  Capacity  Building 
Program  Level  A  (15  points)  Capacity 
Building  Program  Level  B  (0  points). 
The  extent  to  which  the  appficant 
addresses  the  requirements  identified  in 
Section  E.5  (Recipient  Activities) 
section  la.  item  4  and  section  F.5 
(Application  Content)  item  3d. 

6.  Interventions.  Capacity  Building 
Program  Level  A  (15  points)  Capacity 
Building  Program  Level  B  (25  points). 
The  extent  to  which  the  applicant 
addresses  the  requirements  identified  in 
Section  E.5  "Recipient  Activities" 
section  la.  item  5;  section  lb  item  2  and 
section  F.5  "Appfication  Content"  item 
3e. 

7.  Evaluation.  Capacity  Building 
Program  Level  A  (5  points)  Capacity 
Building  Program  Level  B  (5  points). 
The  extent  to  which  the  applicant 
addresses  the  requirements  identified  in 
Section  f.5  (Application  content)  item 
3f. 

8.  Budget  (not  scored).  The  extent  to 
which  the  appUcant  addresses  the 
requirements  identified  in  Section  F.5 
(Application  content)  item  3g. 

9.  Human  Subjects  (not  scored).  Does 
the  application  adequately  address  the 
requirements  of  title  45  CFR  Part  46  for 
the  protection  of  human  subjects?  Not 
scored;  however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable. 

Component  6 — Behavior  Risk  Factor 
Surveillance  Systems  (BRFSS) 

D.6.  Availability  of  Funds 

Approximately  $5,000,000  is  available 
in  FY  2003  to  fund  approximately  54 
existing  grants  under  program 
announcement  99044.  It  is  expected  that 
the  average  award  will  be  $75,000, 
ranging  from  $50,000  to  $100,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  Jime  30,  2003  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Funding  estimates  may  change. 

Use  of  Funds 

Fimds  provided  under  this  program 
announcement  cannot  be  used  to 
conduct  commimity-based  pilot  or 
demonstration  projects.  Cooperative 
agreement  funds  may  not  be  used  to 
supplant  State  or  local  funds. 
Cooperative  agreement  funds  may  not 
be  used  to  provide  patient  care,  personal 
health  services,  medications,  patient 
rehabilitation,  or  other  cost  associated 
with  treatment.  Fxmds  awarded  under 
this  program  annoimcement  may  be 
obligated  and  expended  only  for  those 
BRFSS  surveillance,  data  collection,  and 
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related  activities  identified  in  the  Notice 
of  Grant  Award. 

E.6.  Program  Reqxiirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  CDC  Activities. 

1.  Recipient  Activities,  a.  At  a 
mininiiini,  identify  a  program  director 
and  BRFSS  data  coordinator  dedicated 
to  overall  coordination  and  operations 
of  BRFSS. 

b.  Adopt  the  standard  BRFSS  written 
protocol  that  has  been  developed  and 
formulate  a  plan  for  developing  and 
conducting  BRFSS  data  collection 
activities  in  conformance  with  protocols 
used  by  other  participating  States  and 
delineated  in  the  "BRFSS  User's  Guide" 
and  numbered  memorandums  (The 
"BRFSS  User's  Guide"  is  available  at 
http://www.cdc.gov/brfss) . 

c.  Develop  and  implement  plans  and 
written  procedures  for  ongoing  analysis 
of  behavioral  risk  factor  data  Statewide 
and  for  selected  local  areas. 

d.  Develop  and  implement  plans  and 
written  procedures  to  ensure  the  routine 
use  of  BRFSS  data  for  directing  program 
planning,  evaluating  programs, 
establishing  program  priorities, 
developing  specific  interventions  and 
policies,  assessing  trends,  and  targeting 
relevant  population  groups. 

e.  Develop  and  implement  pleins  for 
the  use  of  BRFSS  data  to  address 
emerging  Public  Health  chronic  disease 
and  injury  issues  within  the  State. 

f.  Develop  and  implement  procedures 
to  increase  collaboration  with  and 
among  State,  local,  and,  as  appropriate, 
national,  public,  private,  voluntary,  for- 
profit  and  nonprofit  agencies, 
organizations,  and  universities  that 
analyze  data  or  seek  to  reduce  chronic 
disease  and  injiuy  morbidity  and 
mortality. 

g.  Assure  active  cooperation  and 
collaboration  with  recipients  of  funding 
from  other  CDC  supported  programs 
(cancer,  tobacco  use,  diabetes,  alcohol 
use,  women's  health,  etc.)  and  identify 
opportimities  to  link  program  and 
BRFSS  efforts  where  appropriate  and 
reinforcing,  including  co-funding  of 
BRFSS  activities. 

h.  Ensure  adequate  and,  as  required, 
periodic  training  of  State  BRFSS 
interviewers,  hiterviewers  must  follow 
the  standard  BRFSS  questionnaire  script 
developed  in  collaboration  with  BRFSS 
member  States  and  should  be  trained 
with  appropriate  standards  for 
telephone  interviewing.  (The  BRFSS 
Interviewer  Training  is  located  in  the 


training  section  of  the  BRFSS  Web  site 
referenced  above  in  l.b.) 

i.  Develop,  maintain,  and  make 
available  to  CDC  monthly,  electronic 
BRFSS  data  sets  for  data  management 
(i.e.,  editing,  cleaning,  and  weighting). 

j.  Conduct  monthly,  monitoring  data 
quality  and  data  management  (i.e., 
through  verification  and  validation 
efforts). 

k.  Develop  and  implement  an  analysis 
plan. 

1.  Participate  with  others  in  individual 
and  multi-State  analyses  comparing  data 
across  BRFSS  States. 

m.  Disseminate  BRFSS  findings 
through  presentations  eind  publications 
to  health  departments,  professional 
societies,  voluntary  agencies, 
universities,  other  BRFSS  States,  and 
other  interested  individuals  and 
organizations. 

n.  Make  data  and  BRFSS  findings 
available  for  training  workshops  and 
meetings  at  least  once  a  year  (i.e., 
BRFSS  Conference). 

o.  Assure  that  CDC  receives  final  end- 
of-year  BRFSS  data  sets  on  or  before 
February  15  of  the  following  year. 

2.  CDC  Activities,  a.  Assist  BRFSS 
member  States  to  develop  an  annual 
survey  instrument  to  be  used  by  States 
with  States  and  CDC  programs. 

b.  Assist  BRFSS  member  States  to 
establish  standard  survey  protocols  to 
be  followed  by  States  and  disseminate 
them  in  the  "BRFSS  User's  Guide"  and 
in  niunbered  memorandums;  and,  as 
appropriate,  assist  in  the  development 
of  State-specific  protocols. 

c.  Assist  BRFSS  member  States  with 
designing  and  obtaining  appropriate 
telephone  samples. 

d.  Assist  BRFSS  member  States  in  the 
development  of  data  processing 
procedures  to  be  used  by  States  and 
CDC  to  produce  edited  data  files  with 
standard,  uniform  formats.  Provide 
program  software,  training,  and  on- 
going technical  assistance  for  operations 
management,  questionnaire  data  entry, 
and  development  of  the  BRFSS  analysis 
database. 

e.  Develop  and  provide  to  States  semi- 
annual and  annual  summary  reports  on 
selected  risk  factors  related  to  the 
leading  causes  of  State  morbidity  and 
mortality  m  a  standardized  and  uniform 
maimer. 

f.  Assist  in  training  State  staff  related 
to  data  collection,  data  analysis, 
interpretation,  and  use. 

g.  Conduct  or  assist  with  the 
specification  of  cleaning,  weighting, 
data  editing,  variable  and  format  layouts 
of  all  data  files. 

h.  Provide  technical  assistance  to 
resolve  problems  regarding  data 
collection  procedures,  response  rates. 


sampling  procedures  (unbiased 
sampling  and  estimate  omissions),  and 
database  file  completeness. 

i.  Collaborate  with  State,  Federal,  and 
other  programs  on  joint  analysis  of 
BRFSS  data. 

j.  Coordinate  and  facilitate  the 
interchange  of  technical  information 
among  cooperative  agreement 
recipients. 

k.  Provide  BRFSS  States  with 
programmatic,  epidemiological,  and 
statistical  technical  assistance. 

1.  In  collaboration  with  State(s) 
conduct  multi-State  and  single-State 
analyses  and  facilitate  dissemination 
and  translation  of  findings. 

m.  Participate  with  States  in 
workshops,  training,  and  meeting  to 
exchange  information. 

n.  Conduct  site  visits  to  monitor 
program  operations  and  to  provide 
technical  assistance  as  needed. 

Performance  will  be  measured  based 
on  accomplishment  of  the  activities 
listed  above.  Evidence  can  be 
demonstrated  through  the  quality  of 
data,  adherence  to  survey 
recommendations,  utilization  of  BRFSS 
data  for  program  planning  and 
evaluation. 

F.6.  Content 

The  program  aimouncement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Applications 
will  be  evaluated  on  the  criteria  listed, 
so  it  is  important  to  follow  them  in 
laying  out  program  plans.  The  narrative 
should  be  no  more  than  30  double- 
spaced  pages,  printed  on  one  side,  with 
one-inch  margins,  and  unreduced  font. 

Available  funds  will  be  allocated  first 
for  the  costs  of  an  estimated  base  of 
2,000  completed  100-question  sxuveys 
in  each  State. 

1.  Program  Management 

a.  Identify  the  percentage  of  the 
project  coordinator's  time  and  related 
costs  for  project  activities  and  describe 
procedures  or  process  (i.e.,  contractors 
or  in-house)  for  the  management  of  data 
collection.  Provide  job  descriptions, 
resumes,  and  organizational  charts. 

b.  Include  written  procedures  or 
describe  plans  to  develop  and 
implement  the  following: 

c.  BRFSS  data  analysis  Statewide  and 
for  local  areas. 

d.  Use  of  BRFSS  data  for  directing 
program  planning,  program  evaluation, 
setting  program  priorities,  developing 
interventions,  assessing  trends,  and 
targeting  relevant  population  groups. 

e.  To  address  eme^ng  pubuc  health 
issues. 


Federal  Regtstw/Vol.  68,  No.  15 /Thursday,  January  23,  2003 /Notices 


3353 


f.  To  increase  collaboration  among 
State,  local,  and  other  agencies, 
organizations,  and  universities  that 
analyze  data  or  seek  to  reduce  chronic 
disease  and  injiiry  morbidity  and 
mortality. 

g.  Provide  a  list  of  training  taken  by 
key  BRFSS  staff,  to  include  data 
collection/interviewer  staff,  within  the 
previous  12  months.  Training  list 
should  include  course  title,  a  brief 
description  of  course  content,  dates  of 
training,  and  names  and  titles  of  staff 
attending  the  training. 

h.  Provide  a  copy  of  projected  staff 
training  with  the  course  title,  course 
description,  dates  of  training,  and 
names  and  titles  of  staff  who  will  be 
attending  training. 

2.  Operational  Plan 

a.  Provide  an  estimate  of  the  number 
of  interviews  to  be  completed  in 
addition  to  the  base  mmiber  of  2000 
completed  interviews  per  State  per  year. 

b.  Provide  a  list  of  the  survey 
questions  to  be  asked  in  addition  to  the 
base-length  questioimaire. 

c.  Identify  the  percentage  of  an 
analyst's  time  and  related  costs  for 
analyzing  data  collected. 

d.  Provide  the  title  and  author(s)  of 
publications  produced  and/or 
distributed  using  BRFSS  data. 

e.  Upgrading  computer-assisted 
telephone  interviewing  systems  and 
computer  systems  for  analysis  and 
Internet  activities. 

f.  Describe  the  natiu^  and  extent  of 
collaboration  and  coordination  with  and 
support  (i.e.,  financial,  shared  resources, 
etc.)  from  other  State  programs. 

3.  Evaluation 

Describe  the  procedures  currently 
used  or  planned  to  monitor  the 
performance  of  the  data  collection 
system,  adherence  to  prescribed  data 
collection  protocols,  and  the  extent  of 
the  use  and  dissemination  of  the  data. 

4.  Budget 

Provide  a  detailed  budget  and  Une- 
item  justification  for  all  operating 
expenses.  The  budget  should  be 
consistent  with  the  State's  objectives 
and  planned  activities  of  the  project. 
Budget  requests  should  include  the  cost 
of  two  two-day  trips  to  Atlanta  for  two 
individuals  and  the  cost  of  one  five-day 
trip  (including  travel  days)  for  up  to  two 
individuals  to  attend  the  annual  BRFSS 
conference.  The  budget  should  address 
funds  requested,  as  well  as  the 
applicant's  in-kind  or  direct  support. 

G.6.  Evaluation  Criteria  (100  points) 

Applications  received  from  current 
grantee  that  are  funded  under  program 


announcement  99044,  Htdll  be  reviewed 
utilizing  the  Technical  Review  process. 

1.  Opemtional  Plan  (50  points).  The 
extent  to  which  the  appUcant  has 
addressed  Recipient  Activities  l.b,  l.c, 
l.d,  l.e,  l.k,  l.m,  and  items  1  through 
6  in  the  Appfication  Content  section. 

2.  Progmm  Management  (25  points). 
The  extent  to  which  the  applicant  has 
addressed  Recipient  Activities  l.a,  l.g, 
l.h,  l.i,  and  items  1  through  5  in  the 
Application  Content  section. 

3.  Evaluation  (25  points).  The  extent 
to  which  the  applicant  has  addressed 
Recipient  Activities  l.i,  l.j,  and  l.o,  and 
item  3  in  the  Application  Content 
section. 

4.  Budget  (Not  Weighted).  The  extent 
to  which  the  applicant  has  addressed 
item  4  in  the  Application  Content 
section. 

Component  7 — Genomics  and  Chronic 
Disease  Prevention 

D.7.  Availabihty  of  Funds 

Approximately  $1,000,000  is  available 
in  FY  2003  to  fund  approximately  three 
to  five  States'  program  awards.  It  is 
expected  that  the  average  award  will  be 
$200,000  ranging  from  $150,000  to 
$250,000. 

Use  of  Fimds 

Funds  awarded  under  this  component 
may  not  be  used  to  conduct  genomic 
research  or  pay  for  patient  services  such 
as  genetic  testing  or  counseling. 
Cooperative  agreement  funds  may  be 
used  to  develop  or  enhance  the  State 
Health  Department's  capacity  for 
planning  with  other  agency  programs 
and  outside  partners,  and  implementing 
the  use  of  genomic  information  (e.g. 
genetic  testing  and  family  history  data) 
in  public  health  policy  and  programs. 
Funds  may  also  be  used  to  enhance  data 
collection  through  disease  registries  and 
other  surveillance  systems  and  to 
develop  public  health  work-force 
competency  in  the  use  of  genomics  for 
disease  prevention.  Developing  genomic 
leadership  capacity  will  enhance 
comprehensive  chronic  disease 
prevention  and  health  promotion  by 
establishing  cross-cutting  activities  with 
one  or  more  disease-specific  programs 
and  increasing  collaboration  across  the 
agency  in  epidemiology,  environmental 
health,  infectious  disease,  maternal  and 
child  health,  and  related  programs  that 
increase  the  effectiveness  of  chronic 
disease  prevention. 

E.7.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 


will  be  responsible  for  the  activities 
listed  under  2.  CDC  Activities. 

1 .  Recipient  Activities 

Note:  In  this  announcement,  integrating 
genomic  and  the  use  of  family  history  into 
chronic  disease  program  planning,  policy 
development,  and  intervention  design 
includes,  but  is  not  limited  to,  (a) 
Establishing  or  expanding  leadership 
capacity  in  the  field  of  genomics,  (b) 
developing  and  implementing  population- 
based  assessments  and  incorporating 
genomic  information  into  disease-specific 
data  collection  through  surveillance  and 
registries,  (c)  developing  expanded  uses  of 
genomics  in  programmatic  activities 
including  BRFSS  and  the  analysis  of  vital 
records  and  other  sources  important  in 
population-based  analysis,  (d)  educating  the 
health  workforce,  policy  makers,  and  the 
public  about  the  importance  of 
understanding  the  role  of  family  history  and 
genetic  risk  factors  in  disease  etiology  and 
prevention,  and  (e)  specifically  preparing  the 
chronic  disease  workforce  for  using  genomic 
tools  to  reduce  the  burden  of  specific 
diseases  and  understanding  the  benefits  and 
limitations  of  available  genetic  tests. 

a.  Develop  or  strengthen  the  health 
agency  organizational  capacities  for    ^ 
assessing  and  utihzing  existing 
genomics  and  public  health  program 
experience  and  expertise  in  planning 
the  integration  of  genomics  into  existing 
chronic  disease  prevention  and  health 
promotion  programs. 

b.  Acquire  or  enhance  the  leadwship 
capacity  required  to  integrate  genomics 
into  existing  or  planned  chronic  disease^ 
prevention  and  health  promotion 
programs.  In  this  effort,  coordination  of 
the  core  public  specialties  (such  as 
epidemiology,  laboratory  services, 
policy  development,  and  infectious 
disease  prevention)  to  integrate 
genomics  and  family  history,  as 
appropriate,  is  required.  The  use  of 
genomics  within  public  health  requires 
collaboration  with  academic  and  health 
care  organizations  that  can  provide 
technical  assistance  and  expertise  in 
expanding  program  and  policy 
development.  Leadership  capacity  may 
include:  (a)  Designating  a  State  agency- 
wide,  or  chronic  disease  genomics 
coordinator  or  team,  expanding  existing 
leadership  roles  to  include  chronic 
disease  and  other  disease-specific 
responsibilities,  and/or  coordinating  a 
team  representing  all  or  selected  public 
health  disease  programs;  (b)  the 
availability  of  adequate  epidemiologic, 
genomics,  laboratory,  health  education, 
communications  expertise  and  program 
support;  and  (c)  a  mechanism  for 
assessing  and  increasing  the  genomic 
and  public  health  competency  of  the 
chronic  disease  work-force  through 
technical  assistance  and  specific 
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training  activities.  Information  of  work 
force  competency  is  available  at: 
http://www.cdc.gov/genomics/training/ 
competen  cies/comps  .htm. 

c.  Utilizes  national,  regional  and  State 
training  and  technical  assistance 
resources  for  program  development,  and 
expands  collaborative  relationships 
with  key  academic  institutions  such  as 
the  Centers  for  Genomics  and  Public 
Health  (Link  to:  http://www.cdc.gov/ 
genomics/training/competencies/ 

comps.htm). 

Ensures  that  State  professional 
organizations,  industry,  community 
representatives  or  key  partners  and 
community  are  key  partners  throughout 
the  plaiming  process. 

d.  Develop  and  implement  a  plan  for 
integrating  genomics  and  related  risk 
assessment  tools  such  as  family  history 
into  core  public  health  activities  and 
priorities  for  one  or  more  chronic 
infectious,  environmental,  Maternal  and 
Child  Health  or  other  public  health 
programs  during  the  first  year. 

e.  Plan  and  coordinate  the  assessment 
and  use  of  various  types  of  targeted  risk 
assessment  strategies  related  to 
enhanced  disease  prevention  based  on 
genomics  and  family  history  tools. 
Collaborate  with  professional, 
industrial,  and  academic  resources  and 
partners  in  the  testing,  assessment,  and 
usage  of  risk  assessment  tools  that  help 
organize  knowledge  about  inheritable 
factors  into  a  process  for  early 
recognition  of  increased  disease 
susceptibility  and  strategies  for  disease 
prevention. 

f .  Plan  and  coordinate  the  assessment 
and  use  of  various  types  of  targeted  risk 
assessment  strategies  related  to 
enhanced  disease  prevention  based  on 
genomics  and  family  history  tools. 
Collaborate  with  CDC  and  the  Centers 
for  Genomics  and  Public  Health  in  the 
testing,  assessment,  and  usage  of  family 
history  tools  that  help  organize 
knowledge  about  heritable  factors  into  a 
process  for  early  recognition  of 
increased  disease  susceptibility  and 
strategies  for  disease  prevention. 

2.  CDC  Activities 

a.  Convene  workshop  and/or 
teleconference  of  recipient  Programs  for 
information-sharing  and  problem 
solving. 

b.  Provide  ongoing  guidance, 
consultation,  and  technical  assistance  to 
plan,  implement,  and  evaluate  all 
aspects  of  program  activities.  Activities 
include  assisting  with  analyses  and 
interpretation  of  the  rapidly  expanding 
knowledge  base  on  public  health 
genomics  and  findings  from  qualitative 
and  quantitative  research;  guiding 
program  evaluation,  and  sharing 


conununity,  enviromnental  and  policy 
strategies  to  promote  the  integration  of 
genomics  across  health  agency  programs 
associated  with  chronic  disease  program 
activities.  Disseminate  relevant  state-of- 
the-art  research  findings  and  public 
health  recommendations  related  to 
genomics  and  disease-specific 
prevention  and  control. 

c.  On  a  consultative  basis,  assist  in  the 
development  and  review  of  intervention 
protocols  and  program  evaluation 
methods. 

d.  Coordinate  national  level 
partnerships  with  relevant  organizations 
and  agencies  involved  in  the  translation 
of  genomics  and  family  history  into 
relevant  guidelines  and 
reconmiendations  for  public  health 
policy  development  and  program  action. 

F.7.  Content 

The  program  announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  yoiu'  program 
plan.  Applications  should  be  no  more 
than  20  pages  excluding  Federal  forms, 
budget,  justifications,  abstract,  and 
appendices.  All  applications  should  be 
double  spaced,  printed  on  one  side, 
with  one-inch  margins,  and  12-point 
font.  All  applicants  should  also  submit 
as  appendices,  resumes,  job 
descriptions,  organizational  charts,  and 
any  other  supporting  documentation  as 
appropriate.  All  graphics  maps, 
overlays,  etc.,  should  be  in  black  and 
white  and  meet  the  above  criteria.  All 
submitted  materials  must  be  suitable  for 
photocopying.  Your  application  must  be 
submitted  UNSTAPLED  and 
UNBOUND. 

1.  Abstract.  A  one-page,  single- 
spaced,  typed  abstract  must  be 
submitted  with  the  application.  The 
heading  should  include  the  title  of  the 
program,  organization,  name  and 
address  of  the  project  director, 
telephone  number,  facsimile  number, 
and  e-mail  address.  The  abstract  should 
briefly  list  major  program  elements  and 
activities.  A  table  of  contents  that 
provides  page  numbers  for  each  section 
shoiUd  follow  the  abstract. 

2.  Background,  Need,  and 
Understanding.  Describe  the  status  of 
health  ag^cy  activities  and  capacity  for 
establishing  coordinated  leadership  in 
genomics  to  guide  crosscutting  health 
policy  and  program  development. 
Provide  status  and  level  of  involvement 
of  chronic  disease,  infectious  disease, 
environmental  health,  epidemiology, 


maternal  and  child  health,  and 
laboratory  within  this  agency  leadership 
capacity.  Describe  the  extent  to  which 
genomics  is  integrated  into  chronic 
disease  programs  function  and  the 
proposed  or  actual  placement  of  a  focus 
for  genomic  activities  within  that 
structure.  Discuss  any  agency  actions 
implemented  or  planned  that  facilitate 
the  integration  of  genomics  and/ or  the 
use  of  family  history  in  developing  risk 
factor  assessments  and  targeting  disease 
prevention  efforts.  Provide  evidence  of 
the  readiness  of  the  agency  and  its 
program  to  integrate  genomics  and 
family  history  into  chronic  disease 
prevention  and  health  promotion 
plaiming,  policy  development,  and 
intervention  activities.  Identify  the 
specific  components  of  this,  or  other 
chronic  disease  program 
aimoimcements,  or  the  crosscutting 
issues,  to  be  addressed. 

3.  Work-plan.  Provide  a  work  plan 
that  addresses  each  of  the  required 
elements  cited  in  the  Recipient 
Activities  above.  The  work  plan  should 
include: 

a.  Program  Objectives  for  each  of  the 
Recipient  Activities.  Objectives  should 
describe  what  is  to  happen,  by  when,  by 
whom,  and  to  what  degree. 

b.  The  proposed  method  of  achieving 
each  of  the  objectives. 

c.  The  proposed  plan  for  evaluating 
progress  toward  attainment  of  the 
objectives. 

d.  A  milestone,  time  line,  and 
completion  chart  for  all  objectives  for    . 
the  project  period. 

4.  Budget.  Provide  a  detailed  line-item 
budget  with  justifications  consistent 
with  the  purpose  and  proposed 
objectives.  Clearly  differentiate  budget 
amounts  and  activities  requested 
through  this  component  from  the 
resources  or  activities  of  other 
components  or  programs.  Budgets 
should  include  travel  for  one  to  two 
persons  to  attend  a  two-day  meeting  in 
Atlanta.  Proposed  sub-contracts  should 
identify  thje  name  of  the  contractor,  if 
known;  describe  the  services  to  be 
performed;  provide  an  itemized  budget 
and  justification  for  the  estimated  costs 
of  the  contract;  specify  the  period  of 
performance;  and  describe  the  method 
of  selection.  If  indirect  costs  are 
requested,  a  copy  of  the  Indirect  Cost 
Rate  Agreement  should  be  included. 

G.7.  Evaluation  Criteria 

Applications  for  this  component  will 
be  objectively  reviewed  against  the 
following  criteria  by  an  independent 
review  group  appointed  by  CDC. 

1 .  Background,  Need,  and 
Understanding  (25  points).  The  extent  to 
which  the  applicant  describes 


Federal  Register / Vol.  68,  No.  15 /Thursday,  January  23,  2003 /Notices 


Background,  Need  as  presented  in  the 
application  content  section  (F.8.4),  and 
demonstrates  an  Understanding  of  the 
intent  and  focus  of  the  program  as 
presented  in  the  Recipient 
Requirements  (E.8.1). 
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2.  Work  Plan 

a.  Program  Objectives  (25  points).  The 
extent  to  which  the  applicant  presents 
specific,  measurable,  and  time  phased 
objectives  for  each  Recipient 
Requirement  (E.8.1.a-e). 

b.  Methods  of  Achieving  the 
Objectives  (25  points).  The  extent  to 
which  the  applicant's  plan  for  each 
Recipient  Requirement  (E.8.1  a-e)  will 
accurately  monitor,  and  permit  re- 
direction of  activities. 

c.  Plan  for  Evaluating  Progress  (15 
points).  The  extent  to  which  the 
evaluation  plan  for  each  Recipient 
Requirement  (E.8.1  a-«)  will  accurately 
monitor,  and  permit  re-direction  of 
activities. 

d.  Milestone,  Timeline,  and 
Completion  Chart  (10  points).  The 
extent  to  which  the  chart(s)  provided 
represents  an  effective  tool  for 
monitoring  program  progress. 

3.  Abstract  (Not  scored).  The  extent  to 
which  an  overview  of  the  program  is 
provided  in  a  clear  and  concise  manner. 

4.  Budget  and  Justification  (Not 
scored).  The  extent  to  which  the  line 
item  budget  justification  is  reasonable 
and  consistent  with  purpose  of  this 
component  and  program  goal(s)  and 
objectives  of  the  cooperative  agreement. 

Program  Performance  Measiu^s 

Performance  measures  for  the  first 
year.  1.  Evidence  that  States  have 
performed  a  review  of  organizational 
and  operational  capacities  for 
integrating  genomics  into  public  health 
practices  and  policies. 

2.  Evidence  that  States  have  identified 
and  defined  the  nature  and  scope  of 
population-based  data,  genomics 

■ij       information,  and  leadership  capacity 
IP        necessary  to  integrate  genomics  into 
Iji       chronic  disease  and  other  public  health 
program  activities. 

3.  Evidence  that  States  have 
developed  and  initiated  a  plan  for 
integrating  genomics  and  risk 
assessment  tools  such  as  family  history 
into  one  or  more  chronic,  infectious, 
environmental,  maternal  and  child 
health,  or  other  public  health  programs. 

4.  Evidence  that  the  States  have 
formed  partnerships  with  academic 
institutions,  professional  organizations, 
community  and  industry  groups  and 
involved  them  in  the  planning  of 
genomic  integration  activities. 


Five  Year  Performance  Measures 

1.  Evidence  that  the  States  have 
integrated  genomics  and  related  risk 
assessment  tools,  such  as  family  history, 
as  a  routine  component  of  disease 
investigations  and  analysis. 

2.  Evidence  that  the  States  have  used 
population-based  data  and  the 
expanding  genomics  knowledge  base  to 
develop  or  revise  chronic, 
environmental,  and  infectious  disease 
programmatic  activities,  interventions, 
and  policies. 

3.  Evidence  that  the  States  have 
conducted  preliminary  evaluations  of 
the  impact  of  genomics  in  case 
identification,  disease  prevention, 
economic,  and  disease  specific  health 
outcome. 

Note:  This  section  applies  to  all 
components. 

H.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
CDC  form  0.1246.  Forms  are  available  in 
the  application  kit  and  at  the  following 
Internet  address:  http://www.cdc.gov/ 
od/pgo/forminfo.htm. 

Note:  Your  application  should  be 
submitted  as  one  application  but  should 
consist  of  specific  Categorical  Components  to 
allow  each  categorical  program  to  remove 
their  section  of  the  application  to  assist  with 
the  preparation  of  the  application. 

The  application  must  be  received  by 
4:00  p.m.  Eastern  Time  March  28.  2003. 
Submit  the  application  to:  Technical 
Information  Management  Section — 
Program  Annoimcement  03022, 
Procurement  and  Grants  Office,  Center 
For  Disease  Control  and  Prevention, 
2920  Brandyvdne  Road,  Room  3000, 
Atlanta,  Georgia  30341-4146. 

Deadline  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  4:00  p.m. 
Eastern  Time  on  the  deadline  date. 
Applicants  sending  applications  by  the  - 
United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  i^losing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  if  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Applications  which  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 


failure  to  meet  the  submission 
requirements. 

/.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  the  interim 
progress  report  will  be  due  February  15, 
2004,  and  subsequent  interim  progress 
reports  will  be  due  on  the  15th  of 
February  each  year  through  February  15, 
2008,  except  for  Component  6.  The 
second  report  (annual  progress  report)  is 
due  90  days  after  the  end  of  the  budget 
period  (3{Mh  of  September).  The 
progress  report,  due  in  February,  will 
serve  as  your  non-ccNtnpeting 
continuation  application  and  must 
include  the  following  elements: 

a.  A  succinct  description  the  program 
accomplishments/narrative  and  progress 
made  in  meeting  each  Current  Budget 
Period  Activities  Objectives  diuing  the 
first  six  months  of  the  budget  pwiod 
(Jime  30th  through  December  31st). 

b.  A  succinct  description  of  the 
program  accomplishments/narrative  and 
progress  made  in  meeting  each  Cvurent 
Budget  Period  Activities  Objectives 
during  the  first  six  months  of  the  budget 
period  (Jime  30th  through  December 
31st). 

c.  The  reason(s)  for  not  meeting 
established  program  objectives  and 
strategies  to  be  implemented  to  achieve 
uiunet  objectives. 

d.  Current  Budget  Period  Financial 
Progress. 

e.  New  Budget  Period  Proposed 
Activities  and  Objectives. 

f.  Detailed  Line-Item  Budget  and 
Justification. 

g.  For  all  proposed  contracts,  provide 
the  name  of  contractor,  method  of 
selection,  period  of  performance,  scope 
of  work,  and  itemized  budget  and 
budget  justification.  If  the  information  is 
not  available,  please  indicate  "To  Be 
Determined"  until  the  information 
becomes  available;  it  should  be 
submitted  to  CDC  Procurement  and 
Grants  Management  Office  contact 
identified  in  this  program 
aimouncement. 

Applicable  for  Program  Components  2 
(Nutrition,  Physical  Activity  and 
Obesity),  3  (WISEWOMAN),  4  (State- 
Based  Oral  Disease  Prevention),  and  5 
(Arthritis),  only: 

The  interim  progress  report  that  is 
due  on  the  15th  of  February  will  also  be 
used  as  evidence  of  a  program's 
readiness  to  move  from  level  to  the  next 
higher  level  based  on  attaiiunent  of 
goals  and  objectives  when  funding  is 
available.  Applicants  wishing  to 
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compete  for  the  next  funding  level 
should  submit  items  a,  b,  d,  e,  f,  and  g 
above  and  the  information  requested  in 
the  next  funding  level  Recipient 
Activities  and  Application  Content 
identified  in  this  program 
announcement  including  a  line  item 
budget  and  budget  justification. 

Applicants  can  be  submitted  in  fiscal 
years  2004,  2005^  2006,  and  2007  but  be 
received  by  February  15th  of  the 
-  specific  submission  year.  Funding 
decisions  will  be  made  on  the  basis  of 
attainment  of  current  goals  and 
objectives  as  evidenced  by  the  require 
reports,  application  score,  and  the 
availability  of  funds. 

?.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period.  The  financial  status  report 
should  include  an  attachment  that 
identifies  unspent  balances  for  each 
program  component. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program. 
AR-1     Human  Subjects  Requirements 

(Component  2  &  3) 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research  (Component 

2&3) 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

,  Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke  Free  Workplace 

Requirements 
AR-11     Health  People  2010 
AR-1 2    Lobbying  Restrictions     • 

/.  Where  To  Obtain  Additional 
Information 

For  this  and  other  CDC 
announcements,  the  necessary 
applications,  and  associated  forms  can 
be  found  on  the  CE>C  home  page  Internet 
address — http://www.cdc.gov.  Click  on 


"Funding"  then  "Grants  and 
Cooperative  Agreements." 

Business  management  and  technical 
assistance  may  be  obtained  from:  Lucy 
Picciolo,  Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146,  Telephone 
number:  770-488-2683,  E-mail  address: 
Iip6@cdc.gov. 

Business  management  technical 
assistance  for  the  U.S.  Territories  may 
be  obtained  from:  Charlotte  Flitcraft, 
Contract  Specialist,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone  nxunber: 
770-488-2632,  E-mail  address: 
caf5@cdc.gov. 

Business  Management  technical 
assistance  for  Territories  may  be 
obtained  from:  Charlotte  Flitcraft, 
Contract  Specialist,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone  number: 
770-488-2632,  E-mail  address: 
caf5@cdc.gov. 

For  program  technical  assistance, 
contact:  Component  1 — Comprehensive 
State-Based  Tobacco  Use  Prevention 
and  Control  Programs:  Dianne  May, 
Program  Services  Branch,  Office  on 
Smoking  and  Health,  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Prevention,  4770  Buford 
Hwy,  NE,  MS  K50,  Atlanta,  GA  30341, 
Telephone  number:  (770)  488-1104,  E- 
mail  address:  dmay@cdc.gov. 

Component  2 — State  Nutrition  and 
Physical  Activity  Programs  to  Prevent 
Obesity  and  Other  Chronic  Diseases: 
Robin  Hamre,  Obesity  Prevention 
Programs  Team  Leader,  Division  of 
Nutrition  and  Physical  Activity. 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Hwy.,  NE,  MS 
K24,  Atlanta,  GA  30341,  Telephone 
number:  (770)  488-6050,  E-mail 
address:  rwh9@cdc.gov. 

Component  3— WISEWOMAN:  Julie 
C.  Will,  PhD,  MPH,  WISEWOMAN 


Team  Leader,  Division  of  Nutrition  and 
Physical  Activity,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Hwy.,  NE, 
MS  K26,  Atlanta,  GA  30341,  Telephone 
number:  (770)  488-6024,  E-mail 
address:  jxw6@cdc.gov. 

For  WISEWOMAN  Definitions  see 
WISEWOMAN  Guidance  Document: 
Interpretation  of  Legislative  Language 
and  Existing  Documents  at  http:// 
www.cdc.gov/wisewoman . 

Component  4— State  Based  Oral 
Disease  Prevention  Programs:  Kathleen 
Heiden.  RDH.  MSPH,  Division  of  Oral 
Health,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Hwy.,  NE, 
MS  FIO.  Atlanta,  GA.  30341,  Telephone 
number:  (770)  488-6056,  E-mail 
address:  orhealthgrants@cdc.gov. 

Component  5 — Arthritis:  Sakeena 
Smith,  Division  of  Adult  and 
Conununity  Health,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Hwy.,  NE, 
MS  K66,  Atlanta,  GA  30341-3717, 
Telephone  (770)  488-5440,  E-mail 
address:  szs4@cdc.gov. 

Component  6— BRFSS:  Ruth  Jiles, 
Division  of  Adult  and  Community 
Health,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Hwy.,  NE, 
MS  K66,  Atlanta,  GA  30341-3717. 
Telephone  (770)  488-2542,  E-mail 
address:  Rjiles@cdc.gov. 

Component  7 — Chronic  Disease 
Genomics:  Ann  Malarcher,  Division  of 
Adult  and  Conununity  Health,  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Centers  for 
Disease  Control  and  Prevention.  4770 
Buford  Hwy..  NE.  MS  K47.  Atlanta,  GA 
30341,  Telephone:  (770)  488-8006.  E- 
mail  address:  aym8@cdc.gov. 

Dated:  January  13,  2003. 
Sandra  R.  Manning. 

CGFM,  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CIDC). 


K.  Appendices 


Relevant  to  WISEWOMAN  Component: 


Appendix  A.— Eligibility 


. 

Competitive 

Funding  level 

Type  of  program 

Applicant 

Yes 

No 

1st 

2nd 

Standard 

Enhanced 

States:                                   » 

Alabama 

X 

X 

X 

X 
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V 

Applicant 

Competitive 

Funding  level  ' 

Type  of 

program 

Yes 

No 

1st 

2nd 

Standard 

Enhanced 

r 

Alaska  

X 
X 
X 

X 
X 
X 

X 
K 
X 

XXXXX 

Arizona 

Arkansas ^. 

Calrfomla 

X 

X 

Cok>rado 

X 

X 

XXXXXXX: 

ConnectKut 

X 

X 

Delaware 

X 
X 
X 
X 
X 

X 
X 
X 
X 
X 

XXXXXXXXXXXXX: 

Florida „ 

Georgia  .- 

Hawaii 

Idaho 

IHinois 

X 

X 

Indiana  

X 

X 

X 

Iowa  .'.! 

X 

X 

Kansas 

X 
X 
X 
X 
X 

X 
X 
X 
X 
X 

x 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

Kentucky  

Louisiana 

Maine ;. 

Massachusetts 

X 
X 

X 
X 

Minnesota 

Mississippi 

X 
X 
X 
X 

X 
X 
X 
X 

X 
X 
X 
X 

Missouri 

Montana 

Nebraska 

X 

X 

Nevada  

X 
X 
X 
X 
X 

X 
X 
X 
X 
X 

XXXXXXXXXXXXX: 

■   t:  ■ 

New  Ham|}shire  

New  Jersey 

New  Mexico  ; 

New  Yori<  ;... . 

North  Carolina „ 

X 

X 

X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

}( 

X 
X 
X 

X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

Ohk) 

Oklahoma 

Oregon  

Rhode  Island 

South  Dakota 

X 

X 

X 
X 
X 

X 
X 
X 

X 
X 
X 

fexas 

Vermont  

X 

X 

xxxxx xxxxxx  xxxxxx  xxxxxx 

X 
X 
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X 
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X 
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X 
X 
X 
X 

X 

x 

X 
X 
X 
X 
X 
X 
X 
X 
X 

xxxxxxxxxxxx   xxxxxx   XXXXXX: 

Washington 

Washington,  D.C 

West  Virginia 

Wisconsin 

Wyoming 

• 

Terri 

tories: 

\merican  Sanwa  „ 

juam 

M.  Mariana  Islands 

Puerto  Rico 

Republic  of  Patau  

Virgin  Islands  

Tribes: 

Arctic  Slope 

Cherokee  Nation 

Cheyenne  River 

iionsolidated  Tribal  Health  

Hopi 

ndian  Community  Health  
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Competitive 

Funding  level 

Type  of  program 

Applicant 

Yes 

No 

1st 

2nd 

Standard 

Enhanced 

X 

X 

X 
X 
X 

X 
X 

Not 
eligible 

X 
X 

X 

All  other  programs  funded  by  NBCCEDP  

X 

All  other  programs  not  funded  by  NBOCtUh' 

APPENDIX  B.— Type  of  Program  and  Performance  Requirements 

[Depending  on  type  of  program  and  level  of  funding,  a  project  is  expected  to  complete  the  performance  activities  detailed  in  the  appropriate  cell] 


Funding  level 


First  Annual  Funding: 

$50,000  to  $250,000  (Stand- 
ard); $250,000  to  $500,000 
(Enhanced) 


Type  of  program  and  perfomiance  requirements 


Standard  Demonstration  Project  (Available  for 

applicants  applying  in  FY  2003  and  FY  2004) 

Standard  Best  Practices  Project  (Available  in  FY 

2005  and  later) 


Second  Annual  Funding: 

$250,000  to  $750,000  (Stand- 
ard); $750,000  to  $1,250,000 
(Enhanced);  Funding  level  for 
Standard  and  Enhanced  Pro- 
grams depends  on  success  in 
meeting  or  exceeding  per- 
formance requirements 


(1)  Complete  Program  Startup  Activities  found  in 
checklist*. 

(2)  Test  activities  using  pilot  study  methods  

(3)  Screen  500  women  annually  for  Wood  pressure 
and  cholesterol  and  provide  all  with  health  edu- 
cation. 

(4)  Ensure  at  least  60  percent  of  newly  screened 
women  receive  complete  lifestyle  intervention 
program. 

(5)  If  applying  in  FY  2005  or  later,  programs  must 
implement  WISEWOMAN-recommended  best 
practices  (recommendations  available  in  FY 
2005). 

(1)  Screen  at  least  2500  women  each  year  for 
blood  pressure  and  cholesterol  and  provide  all 
with  health  education**. 

(2)  Ensure  at  least  60  percent  of  new  women  re- 
ceive complete  lifestyle  intervention. 

(3)  Demonstrate  that  newly  enrolled  participants 
adopt  a  healthier  lifestyle  during  the  year  fol- 
lowing enrollment**. 

(4)  Demonstrate  that  at  least  one  quarter  of  women 
screened  are  newly  detected  with  high  blood 
pressure  or  high  cholesterol  *  *. 

(5)  Demonstrate  a  reduction  in  expected  coronary 
heart  disease  deaths  per  1000  women  expected 
in  10  years***. 


Enhanced  (Available  for  applicants  applying  in  FY 
2003  and  later) 


(1)  Complete  Program  Startup  Activities  found  in 
checklist  including  IRB  protocols*. 

(2)  Receive  IRB  approval. 

(3)  Test    methods    in    pilot   study   that    includes 
screening  and  intervention  activities. 

(4)  Demonstrate  adequate  power  to  test  effective- 
ness of  lifestyle  interventions  in  a  full-scale  study. 

(5)  Prepare  publishable  manuscript 


(1)  Screen  and  intervene  with  enough  women  to 
achieve  statistical  power  as  determined  during 
1  St  level 

(2)  Ensure  75  percent  of  eligible  women  in  inter- 
vention group  receive  complete  intervention 

(3)  Demonstrate  that  inten/ention  group  adopts  a 
healthier  lifestyle  during  the  year  following  enroll- 
ment** 

(4)  Demonstrate  statistically  significant  difference 
on  one  key  outcome. 

(5)  Develop  monograph  and/or  training  on  methods 
to  help  other  projects  adopt  successful  program 

(6)  Submit  at  least  one  manuscript  on  methods  and 
results  to  a  peer-reviewed  joumal 


•Program  Start-Up  Checklist  developed  by  the  North  Carolina  WISEWOMAN  program  is  found  on  page  ^8  of  ^e  monograph J^^^^^ 
diova^ular  Disease  Prevention  into  Existing  Health  Services:  The .  Experience  of  the  North  Carolina  WISEWOMAN  Program    at  httpJ/ 

''^Se?GPRTS^asu^r°S^taS^^  2002  found  in  WISEWOMAN  Guidance  Document:  Interpretation  of  Legislative  Language  and  Ex- 

''-'•5^Tri:?ngffi^c^£n  manS^^  smoking,  systolic  blood  pressure,  total  cholesterol,  and  age.  This  is  calculated  from  min- 
imum  data  elements. 
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Appendix  C 

Framework  for  Performance  Measures   of 
Nutrition   &   Physical  Activity  Programs    to   Prevent  Obesity   & 

Chronic  Diseases 


Short-taxB  Outcomes 


Intermediate  Outcomes 


Long-Term  Outcomes 


Strengthen  State  __ 

nutrition  and 
physical  activity 
programs: 
States: 

•  State  plans 

•  Surveillance  and 
evaluation 

•  Communications 

•  Tested 
interventions 

•  Quality  program 
implementation 

•  Sustainable 
funding  base 


CDC: 


Surveillance, 
research,  and 
evaluation 
Training  and 
technical  / 
assistance 
Establish 
communication 
linkages 
Facilitate 
concerted  action 
with  and  among 
partners 


Increased  number  of  states 
and  communities  that 
initiate  and  sustain 
supportive: 

•  Policies 

•  Environmental  supports 

•  Systems  changes 

•  Science-based 
community 
interventions 


i 


Behavior  Change  in 
Communities  Reached 

•  Increased  physical 
activity 

•  Better  dietary  habits 


BtLUNQ  CODE  4163-1»-C 

Appendix  D  — Eligibility  for  Program 
Announcement  03022  Chronic  Disease 
Prevention  and  Health  Promotion  Programs 

Component  1 :  State-Based  Basic 
Implementation  Tobacco  Prevention  and 
Control  Programs 

Applications  received  from  current  grant 
recipients  under:  Program  Announcement 
99038,  Comprehensive  State-Based  Tobacco 
Use  Prevention,  and  Control  Programs,  will 
be  funded  upon  receipt  and  approval  of  a 
technically  acceptable  application. 

Component  3:  Well-Integrated  Screening  and 
Evaluation  for  Women  Across  the  Nation 

Applications  received  from  current  grant 
recipients  under  Well  Integrated  Screening 


and  Evaluation  for  Woman  Across  the  nation 
(WISEWOMAN): 

Program  announcement  00115 

WISEWOMAN 
Program  Announcement  99135 

WISEWOMAN 
Program  Announcement  01098 

WISEWOMAN  Enhanced,  will  be  hinded 

upon  receipt  and  approval  of  a  technically 

acceptable  application. 

Component  4:  State-Based  Oral  Disease 
Prevention  Program 

Applications  received  from  current  grant 
recipients  under:  Program  Announcement 
01046  Support  State  Oral  Disease  Prevention 
Programs,  will  be  funded  upon  receipt  and 
approval  of  a  technically  acceptable 
application. 


n 

Reduce 
prevalence 
of  obesity 

in 
communities 

i 

Reduce  prevalence 

in  chronic 

diseases 

(e.g.,  diabetes, 

CVD)  in 

communities 

reached 

Component  5;  Arthritis 

Applications  received  from  current  grant 
recipients  under:  Program  Announcement 
01097  Reducing  the  Impact  of  Arthritis  and 
Other  Rheumatic  Conditions,  will  be  funded 
upon  receipt  and  approval  of  a  technically 
acceptable  application. 

Cornponent  6:  Behavioral  Risk  Factor 
Surveillance  Systems  (BFIFSS) 

Applications  received  from  current  grant 
recipients  under:  Program  Announcement 
99044  Behavioral  Risk  Factor  Surveillance 
System  (BRFSS),  will  be  funded  upon  receipt 
and  approval  of  a  technically  acceptable 
application. 

[FR  Doc.  03-1065  Filed  1-22-03;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  401 
[Docket  No.  FR-4791-F-01] 

Authority  To  Waive  the  Marltet-to- 
Marlcet  Regulations 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner,  HUD. 
■action:  Final  rule. 

summary:  This  final  rule  revises  HUD's 
regulations  for  the  Multifamily  Housing 
Mortgage  and  Housing  Assistance 
Restructuring  Program  (Mark-to- 
Market).  The  final  rule  provides  that  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner,  and  not  the 
Dir^tor  of  the  Office  of  Multifamily 
Housing  Assistance  Restructuring 
(OMHAR),  has  the  authority  to  waive 
the  Mark-to-Market  regulation. 
DATES:  Effective  Date:  February  24, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Eliot 
C.  Horowitz,  Senior  Advisor  to  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner,  Office  of 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  9110,  Washington,  DC 
20410-0500.  Telephone  (202)  708-1490 
(this  is  not  a  toll-free  number).  A 
telecommunications  device  for  hearing- 
and  speech-impaired  persons  (TTY)  is 
available  at  1-800-877-9339  (Federal 
Information  relay  Service)  (this  is  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Housing  and 
Urban  Development  Reform  Act  (Pub.  L. 
101-235;  103  Stat.1987;  December  15, 
1989)  (Reform  Act),  included  provisions 
governing  the  manner  in  which  HUD 
can  waive  regulations.  Specifically, 
section  106  of  the  Reform  Act  amended 
section  7  of  the  Department  of  Housing 
and  Development  Act  (HUD  Act)  by 
adding  a  new  subsection  7(q)  (42  U.S.C. 
3535  (7)(q)).  Section  7(q)(2)  of  the  HUD 
Act  provides  that  a  regulation  can  only 
be  waived  "by  an  individual  of 
Assistant  Secretary  rank  or  equivalent 
rank,  who  is  authorized  to  issue  the 
regulation  to  be  waived." 

Section  622  of  the  Mark-to-Market 
Extension  Act  of  2001  (Title  VI  of  the 
2002  Appropriations  Act  for  the 
Departments  of  Labor,  Health  and 
Human  Services,  and  related  agencies, 
Public  Law  107-116,  115  Stat.  2177, 
approved  January  10,  2002)  amended 
section  572  of  the  Multifamily  Assisted 


Housing  Reform  and  Affordability  Act 
of  1997.  42  U.S.C.  1437f  note, 
(MAHRA),  altering  the  manner  in  which 
the  Director  of  OMHAR  is  appointed. 
Previously,  the  President  made  the 
appointment,  subject  to  confirmation  by 
the  United  States  Senate.  Under  the  new 
law,  the  President  makes  the 
appointment,  but  Senate  confirmation  is 
not  required.  Consequently,  the 
individual  appointed  as  the  Director  of 
OMHAR  is  not  of  the  equivalent  rank  of 
an  Assistant  Secretary  (as  the  latter 
appointment  requires  Senate 
confirmation). 

The  Mark-to-Market  Extension  Act  of 
2001  also  amended  section  578  of 
MAHRA  to  provide  that  "all  authority 
and  responsibilities  assigned  under  this 
subtitle  to  the  Secretary  shall  be  carried 
out  through  the  Assistant  Secretary  of 
the  Department  of  Housing  and  Urban 
Development  who  is  the  Federal 
Housing  Commissioner." 

In  tandem,  the  three  legislative 
provisions  cited  above  require  that  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  is  authorized  to 
waive  regulations  imder  part  401, 
whereas  the  Director  of  OMHAR  cannot. 
The  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  has 
imdertaken  this  responsibility  since  the 
enactment  of  the  Mark-to-Market 
Extension  Act  of  2001.  Today's 
amendment  to  24  CFR  401.3  updates  the 
regulation  to  comport  with  current  law 
and  practice. 

Findings  and  Certification 

Justification  for  Final  Rule 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
the  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking  at  24 
CFR  part  10.  Part  10  includes  exceptions 
to  the  general  rule,  including  where  the 
regulatory  amendment  governs  the 
Department's  organization,  internal 
practices  or  procedures.  This  rule 
amendment  reflects  statutory 
requirements  that  pertain  to  the 
Department's  organization,  practices 
and  procediues  and  merely  conforms 
part  401  to  section  572  of  MAHRA,  as 
amended.  The  Department  has 
determined,  therefore,  that  prior  notice 
and  comment  are  not  required. 

Environmental  Review 

This  final  rule  does  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insurance  for,  or  otherwise 
govern  or  regulate,  real  property 
acquisition,  disposition,  leasing 
rehabilitation,  alteration,  demolition,  or 
new  construction,  or  establish,  revise  or 
provide  for  standards  for  construction. 


or  construction  materials,  manufactured 
housing  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1).  this  final  rule 
is  categorically  excluded  from 
environmental  review  under  the 
National  Enviroiunental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (12  U.S.C.  1531-1538) 
establishes  requirements  for  federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments  and  the  private 
sector.  This  final  rule  will  not  impose  a 
federal  mandate  that  will  result  in 
expenditures  by  state,  local,  or  tribal 
governments  and  the  private  sector 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 


Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  reason  for  HUD's  determination  is 
that  the  rule  only  addresses  the 
Department's  internal  practices  and 
procedures. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  (1) 
imposes  substantial  direct  compliance 
costs  on  state  and  local  governments 
and  is  not  required  by  statute,  or  (2)  the 
rule  preempts  state  law,  unless  the 
agency  meets  the  consultation  and 
funding  requirements  of  section  6  of  the 
Executive  Order.  This  final  rule  does 
not  have  federalism  implications  and 
does  not  impose  substantial  direct 
compliance  costs  on  state  and  local 
governments  or  preempt  state  law 
within  the  meaning  of  the  Executive 
Order. 

List  of  Subjects  in  24  CFR  Part  401 

Grant  programs-housing  and 
commimity  development.  Loan 
programs-housing  and  commimity 
development.  Low  and  moderate 
income  housing.  Mortgage  insiuance. 
Mortgages,  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  is  amending  24 
CFR  part  401  to  read  as  follows: 
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PART  401— MULTIFAMILY  HOUSING 
MORTGAGE  AND  HOUSING 
ASSISTANCE  RESTRUCTURING 
PROGRAM  (MARK-TO-MARKET) 

^1.  The  authority  for  24  CFR  part  401 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  1715z-l  and  1735f- 
19(b);  42  U.S.C.  1437f  note  and  3535(d). 

2.  Revise  §  401.3  to  read  as  follows: 

§  401 .3    Who  may  waive  provisions  in  ttiis 
part? 

The  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  may 


waive  any  provision  of  this  part,  subject 
to  §5.110  of  this  title. 

Dated:  January  9,  2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  03-1410  Filed  1-22-03;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  2004 

(Docket  No.  FR-4742-F-02] 
RIN  2508- AA1 3 

Office  of  Inspector  General  Subpoenas 
and  Production  in  Response  to 
Subpoenas  or  Demands  of  Courts  or 
Other  Authorities 

AGENCY:  Office  of  Inspector  General, 

HUD. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations  of  the  Office  of  Inspector 
General  (OIG)  to  implement  the 
statutory  requirements  concerning  the 
issuance  of  OIG  subpoenas,  and 
responses  to  subpoenas  issued  to  OIG 
employees  in  proceedings  where  OIG  is 
not  a  party.  This  final  rule  follows 
publication  of  a  proposed  rule  on 
September  20,  2002.  No  public 
comments  were  received  in  response  to 
the  proposed  rule.  Accordingly,  the 
Department  is  adopting  the  proposed 
rule  without  change. 
DATES:  Effective  Date:  February  24, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Saddler,  Goimsel  to  the  Inspector 
General,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  8260,  Washington,  DC 
20410.  Telephone  (202)  708-1613  (this 
is  not  a  toll-free  number).  A 
telecommunications  device  for  hearing- 
and  speech-impaired  persons  (TTY)  is 
available  at  1-800-877-8339  (Federal 
Information  Relay  Services)  (this  is  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

I.  Background — The  September  20, 
2002  Proposed  Rule 

On  September  20,  2002  (67  FR  59428), 
HUD  published  a  proposed  nile  to 
amend  the  regulations  of  the  HUD/OIG 
by  updating  the  regulations  in  24  CFR 
part  2004.  The  proposed  rule  provided 
that  the  Inspector  General  would 
delegate  to  the  Counsel  to  the  Inspector 
General  the  authority  and  responsibility 
for  responding  to  requests  and  demands 
for  production  of  OIG  records  and 
testimony  of  OIG  employees  (§  2004.20). 
The  proposed  rule  also  identified  the 
factors  that  OIG  would  consider  in 
making  determinations  in  response  to 
such  requests  and  what  information 
requesters  must  provide  (§§2004.21  and 
2004.22).  The  proposed  rule  further 
specified  when  the  request  should  be 
submitted  (§2004.22).  the  time  period 
for  review  (§  2004.24),  potential  fees 


{§  2004.29),  and,  if  a  request  is  granted, 
any  restrictions  that  may  be  placed  on 
the  disclosure  of  records  or  the 
appearance  of  an  OIG  employee  as  a 
witness  (§§2004.26  and  2004.27).  The 
proposed  rule  also  indicated  that  the 
charges  for  witnesses  are  the  same  as 
those  provided  by  the  federal  courts. 
Additionally,  the  rule  explained  that  the 
fees  related  to  production  of  records  are 
the  same  as  those  charged  imder  OIG's 
Freedom  of  Information  Act  regulation 
at  24  CFR  part  2002.  The  rule  further 
advised  that  the  proposed  charges  for 
time  spent  by  an  employee  to  prepare 
for  testimony  and  for  production  of 
records  by  OIG  are  authorized  imder  31 
U.S.C.  9701.  Under  31  U.S.C.  9701,  an 
agency  may  charge  for  services  or  things 
of  value  that  are  provided  by  the  agency. 

n.  This  Final  Rule 

This  final  rule  follows  publication  of 
the  September  20,  2002,  proposed  rule, 
which  invited  public  comment  on  the 
rule.  The  public  comment  period  closed 
on  November  19,  2002,  with  the 
Department's  receiving  no  comments  on 
the  proposed  rule.  Accordingly,  the 
Department  is  adopting  the  proposed 
rule  without  change. 

m.  Findings  and  Certifications 

Environmental  Review 

This  final  rule  does  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insxirance  for,  or  otherwise 
govern  or  regulate  real  property 
acquisition,  disposition,  leasing, 
rehabilitation,  alteration,  demolition,  or 
new  construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactiued 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1),  this  rule  is 
categorically  excluded  from 
enviromnental  review  under  the 
National  Enviromnental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4321). 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.  S.  C. 1531-1538) 
establishes  requirements  for  federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments  and  the  private 
sector.  This  final  rule  would  not  impose 
a  federal  mandate  that  will  result  in 
expenditines  by  state,  local,  or  tribal 
goveriunents  and  the  private  sector 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 


that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
There  are  no  anti-competitive 
discriminatory  aspects  of  the  rule  with 
regard  to  small  entities  and  there  are  not 
any  unusual  procedures  that  would 
need  to  be  complied  with  by  small 
entities.  Although  HUD  has  determined 
that  this  final  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
HUD  welcomes  comments  regarding  any 
less  burdensome  alternatives  to  this  rule 
that  will  meet  HUD's  objectives  as 
described  in  this  preamble. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  (1) 
imposes  substantial  direct  compliance 
costs  on  state  and  local  governments 
and  is  not  required  by  statute,  or  (2)  the 
rule  preempts  state  law,  luiless  the 
agency  meets  the  consultation  and 
funding  requirements  of  section  6  of  the 
Executive  Order.  This  final  rule  does 
not  have  federalism  implications  and 
would  not  impose  substantial  direct 
compliance  costs  on  state  and  local 
governments  or  preempt  state  law 
within  the  meaning  of  the  Executive 
Order. 

List  of  Subjects  in  24  CFR  Part  2004 

Administrative  practice  and 
procediue,  coiuts. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  amends  24  CFR 
part  2004  to  read  as  follows: 

PART  2004^SUBPOENAS  AND 
PRODUCTION  IN  RESPONSE  TO 
SUBPOENAS  OR  DEMANDS  OF 
COURTS  OR  OTHER  AUTHORITIES 

1.  Fart  2004  is  revised  to  read  as 
follows: 

Subpart  A — General  Requirements 

Sec. 

2004.1    Scope  and  purpose. 
Applicability. 


2004.2 
2004.3 


Definitions. 


Subpart  B — Office  of  Inspector  General 
Subpoenas 

2004. 10    Service  of  an  Office  of  Inspector 
General  subpoena. 

Subpart  C — Requests  for  Testimony  and 
Production  of  Documents 

2004.20  General  prohibition. 

2004.21  Factors  OIG  will  consider. 

2004.22  Filing  requirements  for  demands  or 
requests  for  documents  or  testimony. 

2004.23  Service  of  subpoenas  or  requests. 

2004.24  Processing  demands  or  requests. 

2004.25  Final  determination. 
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2004.26  Restrictions  that  apply  to 
testimony. 

2004.27  Restrictions  that  apply  to  released 
records. 

2004.28  Procedure  in  the  event  of  an 
adverse  ruling. 

2004.29  Fees. 

Authority:  Inspector  General  Act  of  1978, 
as  amended  (5  U.S.C.  app.)  and  42  U.S.C. 
3535(d). 

Subpart  A— General  Requirements 

§2004.1    Scope  and  purpose. 

(a)  This  part  sets  forth  the  policy  for 
service  of  a  subpoena  issued  by  the 
Office  of  taspector  General  (OIG),  and 
policies  and  procedures  that  you  must 
follow  when  you  submit  a  demand  or 
request  to  an  employee  of  the  OIG  to 
produce  official  records  and 
information,  or  provide  testimony 
relating  to  official  information,  in         , 
connection  with  a  legal  proceeding.  You 
must  comply  with  these  requirements 
when  you  request  the  release  or 
disclosine  of  official  records  and 
information. 

(b)  The  OIG  intends  these  provisions 

to: 

(1)  Promote  economy  and  efficiency 
in  its  programs  and  operations; 

(2)  Minimize  the  possibility  of 
involving  OIG  in  controversial  issues 
not  related  to  OIG's  functions; 

(3)  Maintain  OIG's  impartiality  among 
private  litigants  where  (DIG  is  not  a 
named  party;  and 

(4)  Protect  sensitive,  confidential 
information  and  the  deliberative 
processes  of  OIG. 

(c)  In  providing  for  these 
requirements,  OIG  does  not  waive  the 
sovereign  inmumity  of  the  United 
States. 

(d)  This  part  provides  guidance  for 
the  internal  operations  of  OIG.  This  part 
does  not  create  any  right  or  benefit, 
substantive  or  procedural,  that  a  party 
may  rely  upon  in  any  legal  proceeding 
against  the  United  States. 

§2004.2    Applicability. 

This  subpart  applies  to  demands  and 
requests  to  employees  for  factual  or 
expert  testimony  relating  to  official 
information,  or  for  production  of  official 
records  or  information,  in  legal 
proceedings  in  which  HUD  or  OIG  is  not 
a  named  party.  However,  this  subpart 
does  not  apply  to: 

(a)  Demands  upon  or  requests  for  an 
OIG  employee  to  testify  as  to  facts  or 

'  events  that  are  uiuelated  to  his  or  her 
official  duties  or  that  are  unrelated  to 
the  functions  of  OIG; 

(b)  Requests  for  the  release  of  records 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552,  or  the  Privacy  Act,  5 
U.S.C.  552a;  and 


(c)  Congressional  demands  and 
Congressional  requests  for  testimony  or 
records. 

§2004.3    DefinWons. 

Counsel  means  the  Coimsel  to  the 
Inspector  General. 

Demand  means  a  subpoena,  or  an 
order  or  other  conunand  of  a  court  or 
other  competent  authority,  for  the 
production,  disclosure,  or  release  of 
records  or  for  the  appearance  and 
,  testimony  of  an  OIG  employee  that  is 
issued  in  a  legal  proceeding. 

Legal  proceeding  means  any  matter 
before  a  court  of  law,  administrative 
board  or  tribunal,  commission, 
administrative  law  judge,  hearing 
officer,  or  other  body  that  conducts  a 
legal  or  administrative  proceeding. 
Legal  proceeding  includes  all  phases  of 
litigation. 

OIG  means  the  Office  of  Inspector 
General.  U.S.  Department  of  Housing 
and  Urban  Development. 

OIG  employee  or  employee  means: 

(1)  Any  current  or  former  officer  or 
employee  of  OIG; 

(2)  Any  other  individual  hired 
through  contractual  agreement  by  or  on 
behalf  of  OIG  or  who  has  performed  or 
is  performing  services  under  such  an 
agreement  for  OIG;  and 

(3)  Any  individual  who  served  or  is 
serving  in  any  consulting  or  advisory 
capacity  to  OIG,  whether  formal  or 
informal. 

Records  or  official  records  or 
information  means: 

(1)  All  dociunents  and  materials  that 
are  OIG  agency  records  imder  the 
Freedom  of  Information  Act,  5  U.S.C. 
552; 

(2)  All  other  documents  and  materials 
contained  in  OIG  files;  and 

(3)  All  other  information  or  materials 
acquired  by  an  OIG  employee  in  the 
performance  of  his  or  her  official  duties 
or  because  of  his  or  her  official  status. 

Request  means  any  informal  request, 
by  whatever  method,  for  the  production 
of  records  and  information  or  for 
testimony  that  has  not  been  ordered  by 
a  court  or  other  competent  authority. 

Testimony  means  any  written  or  oral 
statements,  including  depositions, 
answers  to  interrogatories,  affidavits, 
declarations,  recorded  interviews,  and 
statements  made  by  an  individual  in 
connection  with  a  legal  proceeding. 

Subpart  B— Office  of  Inspector  General 
Subpoenas 

§  2004.1 0    Service  of  an  Office  of  Inspector 
General  subpoena. 

Service  of  a  subpoena  issued  by  OIG 
may  be  accomplished  as  follows: 

(a)  Personal  service.  Service  may  be 
made  by  delivering  the  subpoena  to  the 


person  to  whom  it  is  addressed.  If  the 
subpoena  is  addressed  to  a  corporation 
or  other  business  entity,  it  may  be 
served  upon  an  employee  of  the 
corporation  or  entity.  Service  made  to 
an  employee,  agent,  or  legal 
representative  of  the  addressee  shall 
constitute  service  upon  the  addressee, 
(b)  Service  by  mail.  Service  may  also 
be  made  by  mailing  the  subpoena, 
certified  mail — retiun  receipt  requested, 
to  the  addressee  ^at  his  or  her  last  known 
business  or  personal  address. 

Subpart  C— Requests  for  Testimony 
and  Production  of  Documents 

§2004.20    General  prohibition. 

No  employee  may  produce  official 
records  and  information  or  provide  any 
testimony  relating  to  official 
information  in  response  to  a  demand  or 
request  without  the  prior,  written 
approval  of  the  Inspector  General  or  the 
Coimsel. 

§  2004.21     Factors  OIG  will  consider. 

The  Counsel  or  Inspector  General,  u> 
their  discretion,  may  grant  an  employee 
permission  to  testify  on  matters  relating 
to  official  information,  or  produce 
official  records  and  information,  in 
response  to  a  demand  or  request. 
Among  the  relevant  factors  that  the 
Inspector  General  or  the  Counsel  may 
consider  in  making  this  decision  are 
whether: 

(a)  The  purposes  of  this  part  are  met; 

(b)  OIG  has  an  interest  in  the  decision 
that  may  be  rendered  in  the  legal 
proceeding; 

(c)  Allowing  such  testimony  or 
production  of  records  would  assist  or 
hinder  OIG  in  performing  its  statutory 
duties  or  use  OIG  resources  where 
responding  to  the  request  will  interfere 
with  the  ability  of  OIG  employees  to  do 
their  work; 

(d)  The  records  or  testimony  can  be 
obtained  from  other  sources; 

(e)  The  demand  or  request  is  unduly 
burdensome  or  otherwise  inappropriate 
vmder  the  applicable  rules  of  discovery 
or  the  rules  of  procedure  governing  the 
case  or  matter  in  which  the  demand  or 
request  arose; 

(f)  Disclosure  would  violate  or  be 
inconsistent  with  a  statute.  Executive 
Order,  or  regulation; 

(g)  Disclosure  would  reveal 
confidential  or  privileged  information, 
trade  secrets,  or  similar,  confidential 
commercial,  or  financial  information; 

(h)  Disclosure  would  impede  or 
interfere  with  an  ongoing  law 
enforcement  investigation  or 
proceedings,  or  compromise 
constitutional  rights; 
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(i)  Disclosure  would  result  in  OIG 
appearing  to  favor  one  litigant  over 
another; 

(j)  Disclosure  relates  to  documents 
that  were  produced  by  another  agency; 

(k)  The  demand  or  request  is  in 
conformance  with  all  other  apphcable 
rules; 

(1)  The  demand  or  request  is 
sufficiently  specific  to  be  answered;  and 

(m)  For  any  other  good  cause. 

§  2004.22    Filing  requirements  for  demands 
or  requests  for  documents  or  testimony. 

You  miist  comply  with  the  follovtring 
requirements  whenever  you  issue 
demands  or  requests  to  an  OIG 
employee  for  official  records  and 
information  or  testimony. 

(a)  Yovu-  request  must  be  in  writing 
and  must  be  submitted  to  the  Counsel. 
If  you  serve  a  subpoena  on  OIG  or  on 
an  OIG  employee  before  submitting  a 
written  request  and  receiving  a  final 
determination  from  the  Counsel,  OIG 
will  oppose  the  subpoena  on  grounds 
that  your  request  was  not  submitted  in 
accordance  with  this  subpart. 
*  (b)  Your  written  request  must  contain 
the  following  information: 

(1)  The  caption  of  the  legal 
proceeding,  docket  number,  and  name 
and  address  of  the  court  or  other 
authority  involved; 

(2)  A  copy  of  the  complaint  or 
equivalent  document  setting  forth  the 
assertions  in  the  case  and  iay  other 
pleading  or  document  sufficient  to  show 
relevance; 

(3)  A  list  of  categories  of  records 
sought,  a  detailed  description  of  how 
the  information  sought  is  relevant  to  the 
issues  in  the  legal  proceeding,  and  a 
specific  description  of  the  substance  of 
the  testimony  or  records  sought; 

(4)  A  statement  as  to  how  the  need  for 
the  information  outweighs  the  need  to 
maintain  any  confidentiality  of  the 
information  and  outweighs  the  biu^den 
on  OIG  to  produce  the  records  or 
provide  testimony; 

(5)  A  statement  indicating  that  the 
information  sought  is  not  available  from 
another  source,  from  other  persons  or 
entities,  or  from  the  testimony  of 
someone  other  than  an  OIG  employee, 
such  as  a  retained  expert; 

(6)  If  testimony  is  requested,  the 
intended  use  of  the  testimony,  a  general 
summary  of  the  desired  testimony,  and 
a  showing  that  no  document  could  be 
provided  and  used  in  lieu  of  testimony; 

(7)  A  description  of  all  prior 
decisions,  orders,  or  pending  motions  in 
the  case  that  bear  upon  the  relevance  of 
the  requested  records  or  testimony; 

(8)  The  name,  address,  and  telephone 
number  of  counsel  to  each  party  in  the 
case;  and 


(9)  An  estimate  of  the  amount  of  time 
that  the  requester  and  other  parties  will 
require  with  each  OIG  employee  for 
time  spent  by  the  employee  to  prepare 
for  testimony,  in  travel,  and  for 
attendance  in  the  legal  proceeding. 

(c)  The  OIG  reserves  the  right  to 
require  additional  information  to 
complete  your  request  where 
appropriate. 

(d)  Your  request  should  be  submitted 
at  least  30  days  before  the  date  that 
records  or  testimony  are  required. 
Requests  submitted  less  than  30  days 
before  records  or  testimony  are  required 
must  be  accompanied  by  a  written 
explanation  stating  the  reasons  for  the 
late  request  and  the  reasons  for 
expedited  processing. 

(e)  Failure  to  cooperate  in  good  faith 
to  enable  the  Counsel  to  make  an 
informed  decision  may  serve  as  the 
basis  for  a  determination  not  to  comply 
with  your  request. 

§  2004.23    Service  of  subpoenas  or 
requests. 

Subpoenas  or  requests  for  official 
records  or  information  or  testimony 
must  be  served  on  the  Counsel  to  the 
Inspector  General,  Office  of  Inspector 
General,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Room  8260,  Washington,  DC 
20410-4500. 

§  2004.24    Processing  demands  or 
requests. 

(a)  After  service  of  a  demand  or 
request  to  testify,  the  Coimsel  will 
review  the  demand  or  request  and,  in 
accordance  with  the  provisions  of  this 
subpart,  determine  whether,  or  under 
what  conditions,  to  authorize  the 
employee  to  testify  on  matters  relating 
to  official  information  and/or  to  produce 
official  records  and  information. 

(b)  The  OIG  will  process  requests  in 
the  order  in  which  they  are  received. 
Absent  exigent  or  unusual 
circiunstances,  OIG  will  respond  within 
30  days  from  the  date  that  we  receive  all 
information  necessary  to  the  evaluation 
of  the  demand  or  request.  The  time  for 
response  will  depend  upon  the  scope  of 
the  request. 

(c)  The  Coimsel  may  grant  a  waiver  of 
any  procedure  described  in  this  subpart 
where  a  waiver  is  considered  necessary 
to  promote  a  significant  interest  of  OIG, 
HUD,  and  the  United  States,  or  for  other 
good  cause. 

§2004.25    Final  determination. 

The  Counsel  makes  the  final 
determination  on  demands  and  requests 
to  employees  for  production  of  official 
records  and  information  or  testimony. 
All  final  determinations  are  within  the 


sole  discretion  of  the  Counsel.  The 
Counsel  will  notify  the  requester  of  the 
final  determination,  the  reasons  for  the 
grant  or  denial  of  the  demand  or 
request,  and  any  conditions  that  the 
Coimsel  may  impose  on  the  release  of 
records  or  information,  or  on  the 
testimony  of  an  OIG  employee. 

§  2004.26    Restrictions  that  apply  to 
testimony. 

(a)  The  Counsel  may  impose 
conditions  or  restrictions  on  the 
testimony  of  OIG  employees  including, 
for  example,  limiting  the  areas  of 
testimony  or  requiring  the  requester  and 
other  parties  to  the  legal  proceeding  to 
agree  that  the  transcript  of  the  testimony 
will  be  kept  under  seal  or  will  only  be 
used  or  made  available  in  the  particular 
"legal  proceeding  for  which  testimony 
was  requested.  The  Counsel  may  also 
require  a  copy  of  the  transcript  of 
testimony  at  the  requester's  expense. 

Cb)  The  OIG  may  offer  the  employee's 
written  declaration  in  lieu  of  testimony. 

(c)  If  authorized  to  testify  pursuant  to 
this  part,  an  employee  may  testify  as  to 
facts  within  his  or  her  personal 
knowledge,  but,  unless  specifically 
authorized  to  do  so  by  the  Counsel,  the 
employee  shall  not: 

(1)  Disclose  confidential  or  privileged 
information; 

(2)  Testify  as  to  facts  when  the 
Counsel  determines  such  testimony 
would  not  be  in  the  best  interest  of  OIG, 
HUD  and  the  United  States;  or 

(3)  Testify  as  an  expert  or  opinion 
witness  with  regard  to  any  matter 
arising  out  of  the  employee's  official 
duties  or  the  functions  of  OIG.  This 
provision  does  not  apply  to  requests 
from  the  United  States  for  expert  or 
opinion  testimony. 

§  2004.27    Restrictions  that  apply  to 
released  records. 

(a)  The  Counsel  may  impose 
conditions  or  restrictions  on  the  release 
of  official  records  and  information, 
including  the  requirement  that  parties  to 
the  proceeding  obtain  a  protective  order 
or  execute  a  confidentiality  agreement 
to  limit  access  and  any  further 
disclosure.  The  terms  of  the  protective 
order  or  of  a  confidentiality  agreement 
must  be  acceptable  to  the  Counsel.  In 
cases  where  protective  orders  or 
confidentiality  agreements  have  already 
been  executed,  OIG  may  condition  the 
release  of  official  records  and 
information  on  an  amendment  to  the 
existing  protective  order  or 
confidentiality  agreement. 

(b)  If  the  Counsel  so  determines, 
original  OIG  records  may  be  presented 
for  examination  in  response  to  a 
demand  or  request,  but  they  are  not  to 
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be  presented  as  evidence  or  otherwise 
used  in  a  manner  by  which  they  could 
lose  their  identity  as  official  OIG 
records,  nor  are  they  to  be  marked  or 
altered.  In  lieu  of  the  original  records, 
certified  copies  will  be  presented  for 
evidentiary  pinposes. 

§  2004.28    Procedure  in  the  event  of  an 
adverse  ruling. 

If  the  Coimsel  declines  to  approve  a 
demand  for  records  or  testimony  and 
the  court  or  other  authority  rules  that 
the  demand  must  be  complied  with 
irrespective  of  the  instructions  from  the 
OIG  not  to  produce  the  material  or 
disclose  the  information  sought,  the 
employee  or  former  employee  upon 
whom  the  demand  has  been  made  shall 
respectfully  decline  to  comply  with  the 
demand,  citing  United  States  ex  rel. 
Touhy  v..  Ragen,  340  U.S.  462. 

§2004.29    Fees. 

(a)  Generally.  The  Counsel  may 
condition  the  production  of  records  or 
appearance  for  testimony  upon  advance 


payment  of  a  reasonable  estimate  of  the 
costs  to  OIG. 

(b)  Fees  for  records.  Fees  for 
producing  records  will  include  fees  for 
searching,  reviewing,  and  duplicating 
records,  costs  of  attorney  time  spent  in 
reviewing  the  demand  or  request,  and 
expenses  generated  by  materials  and 
equipment  used  to  search  for,  produce, 
and  copy  the  responsive  information. 
Costs  for  employee  time  will  be 
calculated  on  the  basis  of  the  hourly  pay 
of  the  employee  (including  all  pay, 
allowance,  and  benefits).  Fees  for 
duplication  will  be  the  same  as  those 
charged  by  OIG  in  its  Freedom  of 
Information  Act  Regulations  at  24  CFR 
part  2002. 

(c)  Witness  fees.  Fees  for  attendaace 
by  a  witness  will  include  fees,  expenses, 
and  allowances  prescribed  by  the 
court's  rules.  If  no  such  fees  are 
prescribed,  witness  fees  will  be 
determined  based  upon  the  rule  of  the 
federal  district  court  closest  to  the 
location  where  the  witness  will  appear. 
Such  fees  will  include  cost  of  time  spent 
by  the  witness  to  prepare  for  testimony. 


in  travel,  and  for  attendance  in  the  legal 
proceeding. 

(d)  Payment  of  fees.  You  must  pay  any 
applicable  witness  fees  for  current  OIG 
employees  and  any  records  certification 
fees  by  submitting  to  the  Counsel  a 
check  or  money  order  for  the 
appropriate  amount  made  payable  to  the 
Treasury  of  the  United  States.  In  the 
case  of  testimony  by  former  OIG 
employees,  you  must  pay  applicable 
fees  directly  to  the  former  employee  in 
accordance  with  applicable  statutes. 

(e)  Waiver  or  reduction  of  fees.  The- 
Counsel,  in  his  or  her  sole  discretion, 
may,  upon  a  showing  of  reasonable 
cause,  waive  or  reduce  any  fees  in 
connection  with  the  testimony  or 
production  of  records.  Additionally, 
fees  will  not  be  assessed  if  the  total 
charge  would  be  $10.00  or  less. 

Dated:  January  9,  2003. 
Kenneth  M.  Donohue,  Sr., 
Inspector  General. 

[FR  Doc.  03-1409  Filed  1-22-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  23, 
2003 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Direct  section  502  and  504 
single  family  housing 
programs;  reengineering 
and  reinvention:  published 
12-24-02 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Direct  section  502  and  504 
single  family  housing 
programs;  reengineering 
and  reinvention;  published 
12-24-02 

AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Direct  section  502  and  504 
single  family  housing 
programs;  reengineering 
and  reinvention;  published 
12-24-02 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
.   Direct  section  502  and  504 
^     single  family  housing 
programs:  reengineering 
and  reinvention;  published 
12-24-02 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Marine  mamals: 
Incidental  taking — 

Southern  California:  drift 
gillnet  fishing 
prohibition;  loggerhead 
sea  turtles;  published 
12-24-02 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Cushenbury  milk-vetch, 
etc.  (five  cartxinate 
plants  from  San 


Bemardino  Mountains, 
CA);  published  12-24-02 
INTERNATIONAL  TRADE 
COMMISSION 
Practice  and  procedure: 
Filing  of  documents  in 
electronic  form  instead  of 
in  paper  form;  partial 
.waiver  of  rule,  publk: 
demonstrations,  and 
handbook  effective  date; 
published  1-23-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  canier  certification  and 
operations: 

National  parks  air  tour 
management:  published 
10-25-02 
Ainworthiness  directives: 
General  Electric  Co.; 
published  12-19-02 
Hartzell  Propeller  Inc.; 
published  1-8-03 
Class  D  airspace:  published  9- 

26-02 
Class  D  and  Class  E 
airspace;  correction; 
published  11-21-02 
Class  E  airspace;  published 

11-13-02 
Class  E5  airspace:  published 

10-16-02 
IFR  altitudes:  published  12-24- 

02 
Jet  routes;  published  12-2-02 
Restricted  areas;  published 
11-7-02 

TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 

Passenger  civil  aviation 

security  servk:e  fees; 

imposition  and  collection 

Independent  audit 
requirements:  partial 
waiver:  published  1-23-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT4^ 
Agricultural  Marketing 
Service 

Onions  grown  in — 
Texas:  comments  due  by  1- 

27-03:  published  12-26-02 

[FR  02-32505] 

AGRICULTURE 
DEPARTMENT  , 

Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in — 

California:  comments  due  by 
1-28-03;  published  11-29- 
02  [FR  02-30355] 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Blood  and  tissue  collection 
at  slaughtering 
establishments;  comments 
due  by  1-27-03;  published 
11-27-02  [FR  02-30093] 
Exotk:  Newcastle  disease: 
quarantine  area 
designations — 
CalHomia;  comments  due 
by  1-27-03;  published 
11-26-02  [FR  02-29987] 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  Stamp  Program: 
Civil  rights  data  collection; 
comments  due  by  1-27- 
03;  published  11-27-02 
[FR  02-30112] 

COMMERCE  DEPARTMENT 
-  National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 

Bering  Sea  and  Aleutian 
Islands  king  and  tanner 
crabs;  fishing  capacity 
reduction  program; 
comments  due  by  1-27- 
03;  published  12-12-02 
[FR  02-31218] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 

Bering  Sea  and  Aleutian 
Islands  king  and  tanner 
crabs;  fishing  capacity 
reduction  program; 
correction;  comments 
due  by  1-29-03; 
published  12-30-02  [FR 
02-32744] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  and 
management: 

Northeastern  United  States 
fisheries — 
Atlantic  sea  scallop; 
comments  due  by  1-31- 
03;  published  1-16-03 
[FR  03-01025] 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Privacy  Act;  implementation; 
comments  due  by  1-28-03;       ^ 


published  11-29-02  [FR  02- 
29812] 

DEFENSE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  1-28-03; 
published  11-29-02  [FR  02- 
29816] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  and  restricted 
areas: 
Charleston,  SC;  Naval 

Weapons  Station; 

comments  due  by  1-27- 

03;  published  12-26-02 

[FR  02-32458] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Ozone:  1-hour  standard 
applicabillly;  stay  of 
authority:  comments 
due  by  1-27-03; 
published  12-27-02  [FR 
02-32577] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Particulate  matter; 
comments  due  by  1-30- 
03;  published  12-31-02 
[FR  02-32384] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Particulate  matter; 
comments  due  by  1-30- 
03;  published  12-31-02 
[FR  02-32385] 
Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

Indiana;  comments  due  by 
1-30-03;  published  12-31- 
02  [FR  02-31668] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 
Indiana;  comments  due  by 

1-30-03;  published  12-31- 

02  [FR  02-31669] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Kentucky;  comments  due  by 

1-29-03;  published  12-30- 

02  [FR  02-32777] 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Nortti  Carolina;  comments 
due  by  1-27-03;  published 
12-27-02  [FR  02-32137] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Nortti  Carolina;  comments 
due  by  1-27-03;  published 
12-27-02  [FR  02-32138] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

North  Carolina;  comments 
due  by  1-27-03;  published 
12-27-02  [FR  02-32549] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Solid  wastes: 
Hazardous  w^aste; 
identification  and  listing — 

Used  cathode  ray  tubes; 
Region  III  Mid-Atlantic 
States;  exclusion; 
comments  due  by  1-27- 
03;  published  12-26-02 
[FR  02-32547] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Solid  wastes: 
Hazardous  waste; 
identification  and  listing — 
Used  cathode  ray  tubes; 
Region  III  Mid-Atlantic 
States;  exclusion; 
comments  due  by  1-27- 
03;  published  12-26-02 
[FR  02-32551] 
Water  pollution  control: 
National  Pollutant  Discharge 

Elimination  System — 
I      Cooling  water  intake 
structures  for  new 
facilities;  comments  due 
.  by  1-27-03;  published 
12-26-02  [FR  02-32611] 
National  pollutant  discharge 
elimination  system — 
Storm  water  discharges 
for  oil  and  gas 
construction  activity  that 
disturbs  one  to  five 
acres  of  land;  permit 
deadline;  comments  due 
by  1-29-03;  published 
12-30-02  [FR  02-32984] 
)Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Concentrated  aquatic  animal 
production  facilities; 


comments  due  by  1  -27- 
03;  published  12-2-02  [FR 
02-30466] 
Water  programs: 
Oil  pollution  prevention  and 
response;  non- 
transportation-related 
onshore  and  offshore 
facilities;  comments  due 
by  1-29-03;  published  1-9- 
03  [FR  03-00391] 
Water  quality  planning  and 
management  and  National 
Pollutant  Discharge 
Elimination  System 
program;  total  maximum 
daily  loads;  comments 
due  by  1-27-03;  published 
12-27-02  [FR  02-32582] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 

Universal  service 

contribution 

methodology;  comments 

due  by  1-29-03; 

published  12-30-02  [FR 

02-32926] 
Telephone  Consumer 
Protection  Act; 
implementation — 

Unsolicited  advertising; 
comments  due  by  1-31- 
03;  published  12-26-02 
[FR  02-32649] 
Practice  and  procedure: 

Competitive  marttet 
conditions  with  respect  to 
commercial  mobile 
services;  annual  report 
and  analysis;  comments 
due  by  1-27-03;  published 
1-7-03  [FR  03-00218] 
Radio  stations;  table  of 

assignments: 

Arizona  and  New  Mexico; 
comments  due  by  1-30- 
03;  published  12-24-02 
[FR  02-32293] 

Texas;  comments  due  by  1- 
30-03;  published  12-24-02 
[FR  02-32289] 

Wyoming  and  Colorado; 
comments  due  by  1-30- 
03;  published  1-13-03  [FR 
03-00533] 

FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitions: 
Leadership  PACs; 
comments  due  by  1-31- 
03;  published  12-26-02. 
[FR  02-32451] 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 
Z): 


Official  staff  commentary; 
amendments;  comments  . 
due  by  1-27-03;  pulJlished 
12-6-02  [FR  02-30545] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Bull  trout;  Klamath  River 
and  Columbia  River 
distinct  population 
segments;  comments 
due  by  1-28-03; 
published  11-29-02  [FR 
02-29232] 
Plant  species  from  Oahu, 
HI;  comments  due  by 
1-27-03;  published  12- 
26-02  [FR  02-32522] 
Marine  mammals:   . 
Incidental  take  during 
specified  activities — 

Florida  manatees; 
watercraft  and 
watercraft  access 
facilities;  comments  due 
by  1-27-03;  published 
1-9-03  [FR  03-00357) 
INTERIOR  DEPARTMENT 
National  Park  Service 
Commercial  use 
authorizations;  issuarKe  and 
administration;  comments 
due  by  1-27-03;  published 
11-27-02  [FR  02-29783] 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation' 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kansas;  comments  due  by 
1-31-03;  published  1-16- 
03  [FR  03-00974] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Mexican  and  Canadian 
twrders;  biometric  border 
crossing  identification 
cards  and  elimination  of 
non-biometric  BCCs; 
comments  due  by  1-31- 
03;  published  12-2-02  [FR 
02-30295] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards, 
etc.: 

Standards  improvement 
project  (Phase  II); 
comments  due  by  1-30- 
03;  published  1-8-03  [FR 
03-00316] 
Safety  and  health  standards: 


Mechanical  power  presses; 
presence  sensing  devKse 
initiation;  comments  due 
by  1-27-03:  published  8: 
28-02  [FR  02-21834] 

LABOR  DEPARTMENT 
Workers'  Compensation 
Programs  Office 

Energy  Employees 

Occupational  Illness 

Compensation  Program  Act; 

implementation: 

Lump-sum  payments  and 
medical  benefits  payments 
to  covered  DOE 
employees,  their  survivors, 
and  certain  vendors, 
contractors,  and 
subcontractors;  comments 
due  by  1-27-03;  published 
12-26-02  [FR  02-31841] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

.  Credit  unions: 

Prompt  corrective  action — 
Net  worth  restoration 
plans;  comments  due 
by  1-28-03;  published 
11-29-02  [FR  02-30089] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawt}ridge  operations: 
New  York;  comments  due 
by  1-27-03;  published  12- 
27:02  [FR  02-32688] 
Ports  and  watenways  safety: 
Commencement  Bay, 
Tacoma,  WA;  Olympic 
View  supertund  cleanup 
site;  regulated  navigation 
area;  comments  due  by 
1-31-03;  published  12-2- 
02  [FR  02-30435] 
TRANSPORTATION 
DEPARTMENT 
Airport  concessions; 
disadvantaged  business 
enterprises  participation; 
comments  due  by  1-27-03; 
published  12-12-02  [FR  02- 
31338] 
Personnel: 
Board  for  Correetion  of 
Coast  Guard  Military 
Records;  application 
procedures  clanfication, 
etc.;  comments  due  by  1- 
27-03;  published  12-11-02 
[FR  02-30933] 
TRANSPORTATION     - 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc.: 
Area  navigafion  and 
miscellaneous 
amendments;  comments 
due  by  1-31-03;  published 
12-17-02  [FR  02-31150] 


VI 
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Airworthiness  directives: 
Airbus;  comments  due  by  1- 

28-03;  puWished  1-3-03 

[FR  03-00028] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
McOonneil  Dougias; 

comments  due  by  1-27- 

03;  published  11-26-02 

[FR  02-29804) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

McDonnell  Douglas; 
comments  due  by  1-28- 
03;  published  1-3-03  (FR 
03-00021] 

Rolls-Royce  pic;  comments 
due  by  1-31-03;  published 
12-2-02  [FR  02-30350] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  1-28-03;  published 
11-29-02  [FR  02-29001] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworttwness  directives: 

SOCATA-Groupe 
Aerospatiale;  comments 
due  by  1-31-03;  published 
12-24-02  [FR  02-32336) 

TurtXMneca;  comments  due 
by  1-31-03;  pubhshed  12- 
2-02  [FR  02-30351) 

Twin  Commander  Aircraft 
Corp.;  comments  due  by 
1-31-03;  published  12-3- 
02  [FR  02-30496) 
Class  E  airspace;  comments 

due  by  1-27-03;  published 

12-12-02  [FR  02-31347] 

TRANSPORTATION 

DEPARTMENT 

Saint  Lawrence  Seaway 

Development  Corporation 

Seaway  regulations  and  rules: 
Automatic  Identification 

System  transponder; 

comments  due  by  1-27- 

03;  published  11-27-02 

[FR  02-30095] 
TREASURY  DEPARTMENT 
Fiscal  Service 
Federal  claims  collection: 
Centralized  offset  of  Federal 

payments  to  collect 


nontax  debts  owed  to 
U.S.;  comments  due  by  1- 
27-03;  published  12-26-02 
[FR  02-32572) 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put>lic  bills  from  ttie  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcuiT.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
SuperinterKJerrt  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOS.html.  Some  laws  may 
not  yet  be  available. 


H.R.  11/P.L.  108-3 

National  Flood  Insurance 
Program  Reauthorization  Act 
of  2003  (Jan.  13,  2003;  117 
Stat.  7) 

Last  List  January  14,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what         | 
documents  have  been  published  in  the   • 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
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actions  published  In  the  Federal  Register. 
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$35  per  year 
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$30  per  year. 
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